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FOR, 


WHO: 
WH,\T: 


WHY: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any   person   who   uses   the  Federal  Register  and  Cod(    of 
Federal   Regulations, 

The  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  2  1,''2  hours)  to 
present: 

1.  The  regulator)'  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role  in  the 
development   of  regulations, 

2.  The  relationship   between   the  Federal   Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  tiie  FR/CFR 
system.  i 

To  provide  the  public  with  access  to  information 
necessary  to  research  Federal  agency  regulations  which' 
directly  affect  them.  There  will  be  no  discussion  of 
specific  agency  regulations. 


WASHINGTON,  DC 

WHEN:  September  29,  at  9  am. 

WfiERE:  __  Office  of  the  Federal  Register. 

First  Floor  Conference  Room. 

1100  L  Street  NW.,  Washington,  DC, 
RESERV-XTTONS:    (anice  Booker,  202-523-5239 
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Presidential  Documents 


Title  3— 

The  President 


Memorandum  of  August  12,  1987 

Delegation  of  Authority  for  a  Certification  Concerning  the 
Southern  Africa  Development  Coordination  Conference 

Memorandum  for  the  Secretary  of  State    '  _^.      , 

By  the  authority  vested  m  me  as  President  by  the  Constitution  and  statutes  of 
the  United  States  of  America,  includmg  Section  301  nf  Title  3  of  the  United 
States  Code,  I  hereby  delegate  to  the  Secretary  cf  St<i'f  the  certification 
function  conferred  upon  the  President  by  the  paragraph  entitled  "Assistance 
for  Southern  Africa"  of  the  Act  making  supplerr.entdl  appropriations  for  the 
fiscal  year  ending  September  30,  1987,  (Public  Law  lav:  ,  as  it  relates  to 
assistance  for  the  members  of  the  Southern  Africa  Developrr.ent  Coordination 
Conference. 


This  memorandum  shall  he  pubii 


n  th^=  Federal  Register 


[FR  Doc.  87-19T24 
Filed  8-24-87:  4  38  pm] 
Billing  codp  319^-(1:-M 


THE  VMIITE  HOUSE, 
\Vash:ns:on.  August  12.  1987. 
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This   section   of   the   FEDERAL   REGISTER 
contains   regulatory  documents   having 
general   appticabilrty   and   legal   eflect,   most 
of  which   are   keyed   to   and   codrhed   in 
the  Code  of   Federal   Regulations,   which   is 
published  under  50  titles  porsuarrt  to  *4 
use    1510. 

Trie   Code  of   Federal   Regulations   b   sofd 
by   the   Supenntender>t  o<   Documents. 
Prices  of  new  books  are  listed  m  the 
first   FEDERAL   REGISTER   issue   of  each 
week 


DEPARTMENT  OF  AGRICULTURE 

Farmers  Home  Administration 

7  CFR  Parts  1924  and  1962 

Sale  and  Release  of  Chattel  Security 

agency:  Farmers  Home  Administration, 
ISDA. 

action:  Final  rule. 

summary:  The  Farmers  Home 
Administration  [FmHA)  ajnends  its 
regulations  to  further  clanfy  the  use  of 
proceeds  from  the  sale  of  chattel 
security  and  the  release  of  chattel 
security.  The  need  for  this  action  is  to 
provide  FmHA  chattel  borrowers  a  clear 
and  concise  e.xplanation  of  FraHA's  and 
the  borrower's  responsibilities  in  the  use 
of  proceeds  from  the  sale  of  chattel 
security  and  the  release  of  chattel 
security.  The  intended  effect  is  to  avoid 
any  miisunderstanding  between  the 
borrower  and  the  Fm}L'\  County 
Supervisor  on  the  release  of  funds  and/ 
or  chattel  security  regarding  Form 
FmHA  1962-1. 

EFFECTIVE  DATE:  August  26,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  ].  Decker.  }r  ,  Chief,  Loan 
Processmg  Branch.  Farm  Real  Estate 
and  Production  Division.  Farmers  Home 
Administration,  USDA,  Room  5449, 
South  Agriculture  Building,  14lh  Street 
and  Independence  Avenue,  S\V,. 
Washington,  DC  20250,  telephone  [202] 
447-4572, 
SUPPLEMENTARY  INFORMATION: 

Classification 

This  action  has  been  reviewed  under 
L'SDA  procedures  established  in 
Departmental  Regulation  1512-1,  which 
implements  Executive  Order  12291,  and 
has  been  determined  to  be  nonmajor, 
because  there  will  not  be  an  annual 


effect  on  the  econom.y  of  $100  million  or 
more;  a  major  increase  in  cost  or  prices 
for  consumers,  individual  industnes. 
Federal,  State,  or  local  government 
agencies  or  geographic  regions;  or 
significant  adverse  effects  on 
com.petition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Intergovernmental  Consultation 

1,  For  the  reasons  set  forth  in  the  final 
rule  related  to  Notice  7  CFR  Part  3015, 
Subpart  V  [48  FR  29115.  June  24,  1983] 
and  FmHA  Instruction  1940-), 
"Intergovernmental  Review  of  Farmers 
fiome  Administration  Programs  and 
Activities,"  [December  23, 1983), 
Emergency  Loans.  Farm  Operating 
Loans,  and  Farm  Ownership  Loans  are 
excluded  from  the  scope  of  Elxecutive 
Order  12372  wh;ch  requires 
intergovernmental  consultation  with 
S'ate  and  local  officials. 

2,  The  Soil  and  Water  Loan  Program  is 
subject  to  the  provisions  of  Executive 
Order  123"2  and  FmliA  Instruction 
1940-J. 

Programs  Affected 

TTiese  changes  affect  the  following 
FmiLA  programs  as  listed  in  the  Catalog 
of  Federal  Domestic  .Assistance: 
10.404 — Emergency  Loans 
10,406 — Farm  Operating  Loans 
10.407 — Farm  Ownership  Loans 
10,416 — Soil  and  Water  Loans 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940, 
Subpart  G,  "Environmental  Program,"  it 
is  the  determ.mation  of  Fm.HA  that  the 
final  action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment,  and 
in  accordance  with  the  .National 
Environmental  Policy  Act  of  1969.  Pub, 
L  91-190,  an  Environmental  Impact 
Statement  is  not  required. 

Discussion  of  Changes 

On  January  15,  1987,  FmHA  published 
in  the  Federal  Register  [52  FR  1706]  a 
proposed  rule  giv:ng  interested  parties 
until  February  17,  1987,  to  submit 
comments.  On  February  18,  1387.  FmR'\ 
published  a  statement  m  the  Federal 
Register  [52  FR  4913]  extending  the 
comment  period  until  March  19, 1987. 


upon  request  from  the  public.  Some 
borrowers  have  stated  that  Form  FmH.A 
1962-1  is  difficult  to  complete  and  thai 
the  purpose  of  the  form  is  not  clear. 
These  points  have  also  been  raised  in  a 
North  Dakota  lawsuit.  After 
consideration  of  tlie  comments.  Frr.HA 
decided  to  revise  Form  FmHA  1962-1 
and  the  related  regulations  of  Subpart  B 
(  '  1Q24  and  Subpart  A  of  1962  of  this 
c',.-;er  (§§  1924.57(b)(2).  1924, 57(d)(2) 
anc  1962  17)  to  clarify  the  borrower's 
and  FmH.'A's  responsibilities  in  the  use 
of  proceeds  from  the  sale  of  chattel 
security  and  the  release  of  chattel 
security.  FmH.A  wants  to  accom.plish 
this  as  soon  as  possible  and  is  therefore 
removing  the  sale  and  release  of  chattel 
security  sections  from  the  original 
Federal  Register  document  (52  FR  1700] 
and  move  to  a  separate  Final  Rule  at 
this  time. 

Discussion  of  Comments 

Com.ments  received  on  this  subject 
imder  Federal  Register  (52  FR  1706]  and 
Federal  Register  [52  FR  4913]  as  related 
to  §  1924  5"  of  Subpart  B  of  Part  1924. 
§  1962,17  cf  S'jbpar'  A  cf  Part  1962  and 
Form  FmHA  li»t-.2-l  are  discussed 
below. 

There  was  concern  expressed  that  if  a 
borrower  had  a  Form  FmHA  1962-1  on 
file  and  the  County  Supervisor  denied  a 
request  for  a  release,  would  the 
borrower  be  given  the  opportunity  to 
appeal?  The  borrower  would  be  allowed 
to  appeal.  The  ap{>«4l  regulation 
(Subpart  B  of  Part  1900  of  this  chapter) 
provides  that  when  a  decision  by  FmHA 
is  adverse,  the  borrower  must  be  given 
the  reasons  for  the  decision  and  the 
opportunity  to  appeal. 

There  were  concerns  that  the  five 
conditions  in  §  1962.17(b)(1)  were 
dropped.  Since  Form  FmHA  1962-1  is 
revised  and  now  includes  an  agreement 
between  FmH.'X  and  the  borrower 
regarding  the  use  of  proceeds  from  the 
sale  of  chattel  proceeds  and  the  release 
of  chattel  security  for  essential  family 
living  and  farm  operating  expenses,  it  is 
our  opinion  that  these  conditions  impose 
restrictions  on  borrowers  which  are  no 
longer  necessary. 

To  eliminate  any  misunderstanding 
concerning  transactions  which  will 
result  in  the  making  of  a  new  or 
subsequent  loan,  a  subordination  or  a 
transfer  and  assumption  involving 
chattel  security,  FmHA  has  received 
§  1924.57  (bl(2)  and  (d)(2). 
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Subordinations  and  transfers  and 
assumptions  transactions  have  been 
added  as  these  transactions,  when  they 
involve  chattel  security,  will  require  the 
completion  of  a  Form  FmHA  1962-1. 
One  concern  raised  was  that  the 
reference  to  Form  FmHA  1962-1  when  a 
new  or  subsequent  loan  was  made 
would  indicate  that  Form  FmHA  1962-1 
was  required  as  part  of  the  completed 
application  package.  This  reference  has 
been  deleted  and  has  been  revised  to 
refer  the  County  Supervisor  to  7  CFR 
1962.17  regarding  the  release  of  planned 
proceeds.  The  revision  clarifies  the 
amount  of  proceeds  which  will  be 
released  while  an  appeal  is  pending 
when  the  County  Supervisor  and  the 
applicant  could  not  agree  on  the  use  of 
the  planned  proceeds.  FmHA's  past 
experience,  when  an  appeal  is  pending, 
has  indicated  that  there  are  instances 
where  the  borrower  and  FmHA  could 
not  agree  on  the  amounts  which  should 
be  released  for  essential  family  living 
and  farm  expenses.  To  provide 
additional  guidance  to  the  field.  FmHA 
has  revised  these  sections  to  where  the 
average  essential  family  living  and  farm 
operating  expenses  will  be  released 
during  the  appeal  period  and  that  if  the 
applicant  requests  larger  releases,  the  , 
applicant  must  provide  justification  in 
writing  which  will  be  documented  in  the 
case  file.  FmHA  believes  these  revisions 
will  provide  the  guidance  to  its  field 
offices  and  will  allow  the  field  staff  to 
provide  sufficient  releases  to  the 
applicants  during  the  appeal  process  to 
curry  on  the  essential  operation  of  the 
family  and  the  farm. 

Another  concern  raised  was  that  the 
term  "major  change  in  the  borrower's 
operation"  is  vague  and  that  it  should  be 
the  responsibility  of  the  County 
Supen  isor  to  determine  if  the  requested 
change  was  major  or  not.  Past 
expenence  has  indicated  there  has  been 
some  confusion  in  the  field  as  to  what 
constitutes  a  major  change  and  in  order 
to  address  the  concern  and  reduce  the 
confusion,  FmHA  has  provided 
examples  of  what  constitutes  a  major 
change  in  a  borrower's  operation  and 
will  also  require  that  it  will  be  the 
County  Supervisor's  responsibility  to 
advise  the  borrower  if  the  requested 
change  is  major  or  not.  All  major 
changes  will  require  the  completion  of  a 
new  farm  and  home  plan  and  revised 
Form  FmHA  1962-1  to  assure  that  the 
major  change  in  the  operation  will  be 
beneficial  and  feasible  for  the  borrower. 

The  language  used  in  Form  FmHA 
1962-1  is  simplified  to  provide  a 
borrower  a  clearer  understanding  of  the 
FmHA  requirements  and  the  borrower's 
responsibilities.  Most  of  these  changes 


and  the  revisions  of  Form  FmHA  1962-1, 
"Agreement  for  the  Use  of  Proceeds/ 
Release  of  Chattel  Security,"  were  the 
results  of  further  discussions  with  the 
plaintiffs'  attorneys  in  the  Coleman  v. 
Block  case. 

List  of  Subjects 

7  CFR  Part  1924 

Agriculture,  Construction  and  repair, 
Loan  programs — Agriculture. 

7  CFR  Part  1962 

Crops,  Government  property, 
Livestock,  Loan  programs — Agriculture, 
Rural  areas. 

Therefore.  Chapter  XVIIL  Title  7, 
Code  of  Federal  Regulations  is  amended 


as 


foil 


ows: 


PART  1924— CONSTRUCTION  AND 
REPAIR 

1.  The  authority  citation  for  Part  1924 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  42  U.S.C.  1480;  5 
U.S.C.  301:  7  CFR  2.23;  7  CFR  2.70. 

Subpart  B— Management  Advice  to 
Individual  Borrowers  and  Applicants 

2.  Section  1924.57  is  amended  by 
revising  paragraphs  (bK2)  and  (d)(2)  to 
read  as  follows: 

§  1924.57    Planning. 


(b)  *  •  • 

(2)  If  the  County  Supervisor  and  the 
borrower  (or  transferee)  cannot  reach  an 
agreement  on  the  planned  uses  of 
proceeds  on  Forms  FmHA  431-2  and 
1962-1  when  a  new  loan,  a  subsequent 
loan,  a  subordination  request,  or  a 
transfer  and  assumption  is  involved,  the 
loan  will  not  be  made  (or  the 
subordination/transfer  and  assumption 
will  not  be  approved).  A  Form  FmHA 
431-2  and  Form  FmHA  1962-1  must  be 
completed  and  signed  by  the  applicant/ 
borrower  for  loan  approval 
(subordination/transfer  and 
assumption).  Any  appeal  will  be 
handled  in  accordance  with  Subpart  B 
of  Part  19*  0  of  this  chapter.  When  the 
above  transactions  are  not  involved,  the 
borrower  will  be  given  the  opportunity 
to  appeal  in  accordance  with  Subpart^ 
of  Part  1900  of  this  chapter.  The  notice 
to  the  borrower  must  identify  the  items 
on  which  the  County  Supervisor  and  the 
borrower  cannot  agree  and  must  explain 
why  the  County  Supervisor  does  not 
agree  with  the  borrower's  planned  use 
of  proceeds.  While  any  appeal  is 
pending.  FmHA  must  make  releases 
which  are  average  for  the  area  for 
essential  family  living  and  farm 
operating  expenses  in  accordance  with 


UM  I 


§  1962.17  of  Subpart  A  of  Part  1962  of 
this  chapter.  Those  borrowers  whose 
requests  are  in  excess  of  the  average 
essential  family  living  and/or  farm 
operating  expenses  must  provide 
justification  in  writing  which  will  be 
documented  in  the  case  file.  In  addition. 
FmHA  must  make  releases  for  other 
items  on  which  the  borrower  and  the 
County  Supervisor  agree.  After  the 
appeal  is  concluded,  the  County 
Supervisor  and  the  borrower  will  sign  a 
Farm  and  Home  Plan,  when  applicable, 
and  a  Form  FmHA  1962-1  which 
complies  with  the  hearing  (or  any 
review)  officer's  decision.  If  the 
borrower  refuses,  the  County  Supervisor 
will  give  the  borrower  a  copy  of  the 
Farm  and  Home  Plan,  when  applicable, 
and  Form  FmHA  1962-1  and  will  explain 
that  those  documents  are  considered 
binding  by  FmHA.  Borrowers  who  do 
not  abide  by  those  documents  will  be 
handled  under  §  1962.18  of  Subpart  A  of 
Part  1962  of  this  chapter.  If  the  borrower 
does  not  appeal,  the  County  Supervisor 
will  mail  the  borrower  a  copy  of  the 
completed  form  along  with  a  cover  letter 
explaining  that  FmHA  considers  the 
form  binding. 
•         •         •         *        • 

(d)  *  *  * 

(2)  Form  FmHA  1962-1  will  be  revised 
whenever  major  changes,  (examples  of 
major  changes  are:  feeder  pigs  to  sow 
operation,  cow/calf  to  feeder  steer 
operation,  dairy  to  rowcrop,  etc.)  in  the 
borrower's  operation  occur  during  the 
year.  It  is  the  borrower's  responsibility 
to  notify  FmHA  of  any  changes  which 
occur  and  the  County  Supervisor  will  be 
responsible  for  determining  if  the 
requested  change  is  major  or  not.  The 
Form  FmHA  1962-1  will  be  marked 
"Revision"  and  changes  noted  by 
crossing  out  any  original  estimates  and 
inserting  new  estimates  immediately 
above.  The  borrower  and  the  County 
Supervisor  will  initial  and  date  revisions 
to  the  Form  FmHA  1962-1.  Also,  if  the 
changes  would  result  in  a  major  change 
in  the  operation,  a  new  farm  plan  must 
be  developed.  If  the  borrower  and  the 
County  Supervisor  cannot  agree  on  a 
revision,  the  borrower  will  be  given  the 
opportunity  to  appeal  in  accordance 
with  Subpart  B  of  Part  1900  of  this 
chapter.  The  notice  to  the  borrower 
must  identify  the  items  on  which  the 
County  Supervisor  and  the  borrower 
cannot  agree  and  must  explain  why  the 
County  Supervisor  does  not  agree  with 
the  borrower's  planned  use  of  proceeds. 
While  any  appeal  is  pending.  FmHA 
must  make  releases  which  would  be 
average  for  the  area  for  essential  family 
living  and  farm  operating  expenses. 
Those  borrowers  whose  requests  are  in 
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excess  of  the  average  essential  family 
living  and/or  farm  operating  expenses 
must  provide  justification  in  writing 
which  will  be  documented  in  the  case 
file.  In  addition,  FmHA  nws!  make 
releases  for  other  items  on  which  the 
borrower  and  the  County  Supervisor 
agree.  After  the  appeal  is  concluded,  the 
County  Supervisor  and  borrower  will 
sign  a  Form  FmHA  1962-1  which 
complies  with  the  hearing  (or  any 
review)  officer's  decision.  If  the 
borrower  refuses,  the  County  Supervisor 
will  give  the  borrower  a  copy  of  the 
form  and  will  explain  that  it  is 
considered  binding  by  FmHA. 
Borrowers  who  do  not  abide  by  the  form 
will  be  handled  under  1 1962.18  of 
Subpart  A  of  Part  1962  of  this  chapter.  If 
the  borrower  does  not  appeal,  the 
County  Supervisor  will  mail  the 
borrower  a  copy  of  the  completed  form 
along  with  a  cover  letter  explaining  thdt 
FmHA  considers  tht  form  binding, 

PART  1962— PERSONAL  PROPERTY 

3.  The  authority  citation  for  Part  1962 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989  42  U.S.C.  1480;  5 
U.S.C.  301;  7  CKR  2.23;  7  CFR  2.70. 

Subpart  A— Servicing  and  Liquidation 
of  Chattel  Security 

4.  Section  1962.17  is  amended  by 
revising  paragraph  (b)(1),  introductory 
text  of  paragraph  (b)(2).  and  paragraphs 
(b)(2)(i)(A),  (b)(4)  and  (h)(5)  to  read  as 
follows; 

§  1962.17    Disposal  of  chattel  securtly,  us^. 
of  proceeds  and  release  of  lien.  i 

•  *  •  •  • 

(b)  *  *  * 

(1)  County  Supervisors  are  authorized 
to  approve  or  disapprove  dispositions  of 
FmHA  chattel  security  in  accordance 
with  this  sulipart.  The  County 
Supervisor,  with  the  assistance  uf  the 
borrower,  will  complete  Form  FmHA 
1962-1  in  accordance  with  the  Forms 
Manual  Insert  (available  in  any  FmHA 
office)  to  show  how,  when,  and  to  whom 
the  borrower  will  sell,  exchange,  or 
consume  security  and  use  sale  proceeds 
(include  milk  sale  proceeds)  and 
insurance  proceeds  derived  from  the 
loss  of  security.  This  includes,  for 
example,  sale  proceeds  on  hand  and 
crops  in  storage.  When  proceeds  from 
the  disposition  of  security  are  to  be  used 
to  pay  essential  family  living  or  farm 
operating  expenses.  County  Supervisors 
must  approve  the  disposition. 

(2)  Under  all  circumstances,  sales 
proceeds  must  be  remitted  to  creditors 
with  liens  on  the  proceeds,  in  order  of 
priority  of  those  liens,  ^oceeds  which 
are  released  by  a  prior  ^^nholder  or 


which  are  in  excess  of  the  amount  due 
to  prior  lienholder  and  which  come  to 
FmHA  can  be  used  as  follows; 

(i)  •   •   * 

(A)  The  form  must  provide  for 
releases  of  proceeds  from  the  sale  of 
crops,  livestock,  and  livestock  products 
planned  to  be  marketed  in  the  regular 
course  of  business  so  that  the  borrower 
can  pay  essential  fam.ily  living  and  farm 
operating  expenses.  Essential  expenses 
are  those  which  are  basic  crucial  or 
indispensible.  This  will  not  include 
expenses  for  expansion  of  the  operation. 
Excess  proceeds  must  be  applied  to  the 
FmHA  debt  or  used  to  preserve  existing 
security.  If  the  sale  of  crops,  livestock, 
and  livestock  products  planned  to  be 
marketed  in  the  regular  course  of 
business  will  not  generate  enough 
income  to  meet  all  essential  family 
living  and  farm  operating  expenses,  the 
borrower  may  sell  other  chattel  security 
[such  as  machinery,  equipment,  or 
foundation  livestock)  to  meet  those 

expenses. 

*         *         •         *         ^ 

(4)  If,  for  any  sale,  the  amount  of 
proceeds  actually  received  is  above  or 
below  the  amount  of  proceeds  planned 
to  be  received  as  shown  on  Form  Fm.HA 
1962-1,  the  borrower  will  immediately 
notify  the  County  Supervisor.  If  the 
borrower  sells  security  to  a  purchaser 
not  listed  on  the  FormFmH.A  1962-1.  the 
borrower  must  immediately  notify  the 
County  Super\isor  of  what  property  has 
been  sold  and  of  the  name  and  business 
address  of  the  purchaser.  Such 
notification  may  be  by  telephone  to  the 
County  Office,  by  letter,  by  visit  to  the 
County  Office,  or  any  other  method  the 
borrower  chooses, 

(,^)  If  a  borrower  wants  to  dispose  of 
chattel  security  which  is  not  listed  on 
Form  FmHA  1962-1  or  wants  to  dispose 
of  chattel  security  in  a  w-ay  not  listed  in 
the  "How"  section  or  wants  to  use 
proceeds  in  a  way  not  listed  in  the  "Use 
of  Proceeds"  section  on  Form  FmHA 
1962-1,  the  borrower  must  obtain 
FmHA's  consent  before  the  disposition 
or  before  the  proceeds  are  used.  FmH.^ 
must  give  consent  if  the  change  is 
necessary  for  the  borrower  to  meet 
essential  family  living  and  farm 
operating  expenses.  FmHA  must  also 
give  consent  if  the  conditions  set  out  on 
the  form  and  in  paragraph  (b)(2)  of  this 
section  are  met.  The  borrower  may 
obtain  prior  consent  by  telephoning  the 
county  office,  by  letter,  by  visiting  the 
county  office,  or  by  any  other  method 
the  borrower  chooses.  When  revisions 
are  agreed  to  over  the  telephone,  the 
County  Supervisor  must  revise  the  Form 
Fm.H.'C  1962-1  contained  in  the 
borrower's  case  file,  initial  and  date  the 


change,  and  mark  the  form  "Revised." 
The  County  Supervisor  will  then  either 
write  to  the  borrower  and  send  a  copy 
of  the  "Revised"  form  to  the  borrower 
asking  the  borrower  to  date  and  initial 
the  change  and  return  the  form  to  the 
county  office,  or  the  County  Supervisor 
will  ask  the  borrower  to  date  and  initial 
the  change  the  next  time  the  borrower  is 
in  the  county  office.  Changes  that  would 
result  in  a  major  change  (examples  of 
major  changes  are;  feeder  pig  to  sow 
operation,  cow/calf  to  feeder  steer 
operation,  dairy  to  row  crop,  etc.)  in  a 
borrower's  operation  will  always 
require  a  visit  to  the  county  office  so 
that  the  County  Supervisor  and  the 
borrower  can  complete  a  new  farm  and 
home  plan  and  revise  Form  FmHA  1962- 
1.  The  County  Supervisor  will  be 
responsible  for  determining  if  the 
requested  change  is  major  or  not.  If  a 
revision  cannot  be  agreed  upon,  see 
§  1924.57(d)(2)  of  Subpart  B  of  Part  1924 
of  this  chapter. 
*        •        •        «        • 

Dated:  July  10,  1987. 
La  Verne  Ausman. 

Acting  Under  Secretary  for  Small  Community 
and  Rural  Development. . 
(FR  Doc,  87-19583  Filed  8-25-87;  8:45  am] 

BILLING  CODE  3410-07-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

15  CFR  Parts  368  through  399 

[Docket  No.  70862-7162] 

Exports  to  Finland:  General  License  G- 
COM  and  Shorter  Processing  Time 
Frames 

agency:  Export  Administration, 
International  Trade  Administration, 
Commerce. 

action:  Final  rule. 

summary:  As  part  of  the  Department  of 
Commerce  initiative  to  remove 
unnecessary  export  licensing 
requirements  for  exports  to  nations 
protecting  strategic  goods  and 
technology.  Export  Administration  is 
removing  some  of  the  requirements  for  a 
validated  license  and  shortening  the 
processing  tim.e  frames  for  validated 
licenses  for  exports  to  Finland. 
Specifically.  Export  Administration  is 
amending  General  License  G-COM  to 
authorize  shipments  of  certain  U.S.- 
origin  commodities  to  Finland  and 
revising  §  370.14  to  subject  license 
applications  for  Finland  to  shorter 
processing  time  frames.  This  final  rule 
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also  revises  the  authority  citations  for  15 
CFR  Parts  368  through  399. 

EFFECTIVE  DATE:  This  rule  is  effective 
August  26,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Black,  Regulations  Branch,  Export 
Administration,  Telephone:  (202)  377- 
2440. 

SUPPLEMENTARY  INFORMATION: 
Rulemaking  Requirements 

1.  Because  this  rule  concerns  a  foreign 
and  military  affairs  function  of  the 
United  States,  it  is  not  a  rule  or 
regulation  within  the  meaning  of  section 
1(a)  of  Executive  Order  12291,  and  it  is 
not  subject  to  the  requirements  of  that 
Order.  Accordingly,  no  preliminary  or 
final  Regulatory  Impact  Analysis  has  to 
be  or  will  be  prepared. 

2.  This  rule  involves  a  collection  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.).  These  collections  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  Control  Numbers 
0625-0001  and  0625-0181. 

3.  Section  13(a)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(50  U.S.C.  app.  2412  (a)),  exempts  this 
rule  from  all  requirements  of  section  553 
of  the  Administrative  Procedure  Act 
(APA)  (5  U.S.C.  553),  including  those 
requiring  publication  of  a  notice  of 
proposed  rulemaking,  an  opportunity  for 
public  comment,  and  a  delay  in  effective 
date.  This  rule  is  also  exempt  from  these 
APA  requirements  beause  it  involves  a 
foreign  and  military  affairs  function  of 
the  United  States.  Further,  no  other  law 
requires  that  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  be  given  for  this  rule. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  or  by  any  other  law.  under  sections 
603(a)  and  604(a)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603(a)  and 
604(a))  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

Therefore,  this  regulation  is  issued  in 
final  form.  Although  there  is  no  formal 
comment  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis.  Comments  should  be 
submitted  to  John  Black,  Office  of 
Technology  and  Policy  Analysis,  Export 
Administration,  International  Trade 
Administration.  Department  of 
Commerce,  P.O.  Box  273,  Washington. 
DC  20044. 


List  of  Subjects  in  15  CFR  Parts  368 
Through  399 

Administrative  practice  and 
procedure.  Exports,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  Parts  368  through  399  of 
the  Export  Administration  Regulations 
are  amended  as  follows; 

1.  The  authority  citation  for  15  CFR 
Parts  368,  369,  370,  374,  375,  376.  378,  388, 
and  391  is  revised  to  read  as  follows: 

Authority:  Pub.  L.  96-72.  93  Stat.  503  (50 
U.S  C.  app.  2401  et  seq],  as  amended  by  Pub. 
L.  97-145  of  December  29.  1981  and  by  Pub.  L. 
99-64  of  July  12, 1985:  E.O.  12525  of  July  12. 
1985  (50  PR  28757.  July  16,  1985). 

2.  The  authority  citation  for  15  CFR 
Parts  371.  372,  373,  379,  385,  386,  387,  389. 
and  399  is  revised  to  read  as  follows: 

Authority:  Pub.  L.  96-72,  93  Stat.  503  (50 
U.S.C.  app.  2401  et  seq.].  as  amended  by  Pub, 
L  97-145  of  December  29.  1981.  and  by  Pub.  L. 
99-64  of  July  12.  1985:  E.O.  12525  of  July  12. 
1985  (50  FR  28757.  July  16, 1985):  Pub.  L  95- 
223  of  December  28. 1977  (50  U.S.C.  1701  et 
seq):  E.O.  12532  of  September  9,  1985  (50  FR 
36861.  September  10.  1985)  as  affected  by 
notice  of  September  4, 1986  (51  FR  31925. 
September  8.  1986]:  Pub.  L.  99-440  of  October 
2. 1986  (22  U.S.C.  5001  et  seq):  and  E.O.  12571 
of  October  27. 1966  (51  FR  39505.  October  29, 
1986). 

PART  370— [AMENDED] 

3.  In  the  introductory  text  of 

§  370.13(a),  the  second  sentence  is 
revised  to  read  as  follows: 

§  370.13    Procedures  for  processing 
license  applications. 

(a)  General  '   '   *  Section  370.14 
describes  shorter  processing  time  frames 
for  certain  export  license  applications 
for  certain  selected  other  countries. 


4.  Section  37014  is  amended  as 
follows: 

A.  The  heading  is  revised  to  read  as 
set  forth  below: 

B.  The  introductory  text  of  paragraph 
(a)  is  amended  by  changing  the  period  to 
a  semi-colon  at  the  end  of  the  first 
sentence  and  adding  to  the  end  of  the 
first  sentence  the  words  "these  special 
processing  time  frames  also  apply  to 
license  applications  for  shipments  to 
other  selected  countries.",  by  revising 
the  words  "November  12. 1985"  in  the 
second  sentence  to  read  "August  26, 
1987",  and  by  adding  the  words  "for 
Finland"  immediately  after  the  word 
"applications"  in  the  second  and  third 
sentences; 

C.  Paragraph  (a)(3)  is  redesignated  as 
paragraph  (a)(3)(i)  and  a  new  (a)(3) 
heading  and  paragraph  (a)(3)(ii}  are 
added  to  read  as  set  forth  below; 


D.  Paragraph  (a)(6)  is  amended  by 
adding  the  words  "or  other  selected" 
immediately  after  the  words  "COCOM 
participating"  and  by  revising  the  words 
"non-COCOM  participating  countries" 
and  the  words  "non-COCOM  countries" 
to  read  "countries  not  listed  in 
Paragraph  (a)(3)  of  this  section"; 

E.  The  introductory  text  of  paragraph 
(b)  is  amended  by  adding  the  words,  "or 
other  selected"  immediately  after  the 
words  "a  COCOM  participating"; 

F.  The  words  "or  other  selected"  are 
added  immediately  after  the  words  "the 
COCOM  participating"  in  paragraphs 
(fl(l)(ii)  and  (f)(2)(ii). 

§  370.14    Processing  license  applications 
for  COCOM  participating  countries  and 
other  selected  countries. 

(a)  *   *   * 

(3)  Eligible  Countries. 

*        *        *        *    I    • 

(ii)  "Other  selected  countries"  means 
Finland. 


PART  371— [AMENDED] 

5.  Section  371.8  is  amended  by  adding 
"Finland,"  immediately  before 
"Sweden"  in  paragraph  (a)  and  by 
adding  "Finland."  between  "Denmark," 
and  "France."  in  paragraph  (b). 

PART  372— [AMENDED] 

6.  In  §  372.11,  paragraph  (d)(3)  is 
amended  by  adding  the  words  "Finland 
or"  immediately  before  the  words 
"COCOM  participating". 

Dated:  August  21. 1987. 
Vincent  F.  DeCain, 

Deputy  Assistant  Secretary  for  Export 

Administration. 

[FR  Doc.  87-19591  Filed  8-25-87;  8:45  am] 

BtLUNG  CODE  3S10-OT-M 


DEPARTMENT  OF  STATE 

22  CFR  Part  171 

Freedom  of  Information;  Revision  of 
Fees,  Fee  Waiver  Policy,  and  the  Law 
Enforcement  Exemption 

agency:  Department  of  State. 
action:  Final  rule. 

SUMMARY:  This  rule  implements  certain 
provisions  of  the  Freedom  of 
Information  Reform  Act  of  1986  (Pub.  L. 
99-570)  regarding  fees,  fee  waivers,  and 
law  enforcement  records.  It  codifies  the 
circumstance  under  which  expeditious 
processing  of  FOIA  requests  will  be 
provided.  Expeditious  processing  has 
been  recognized  in  custom  and  practice 


UM  I 
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since  1983  in  accordance  with 
Department  of  Justice  guidance.  The  rule 
also  revises  the  general  fee  schedule 
applicable  to  all  requests  under  the 
FOIA.  Privacy  Act,  Ethics  in 
Governmen*  Act,  and  Executive  Order 
12356  as  provided  in  Part  171. 
EFFECTIVE  DATE:  September  25.  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  M.  Machak,  Information  and 
Privacy  Coordinator,  (202)  647-7740. 
SUPPLEMENTARY  INFORMATION:  The 
Freedom  of  Information  Reform  Act  of 
1986  (Pub.  L.  99-570)  amended  the 
Freedom  of  Information  Act  [5  U  S.C. 
552)  by  modifying  the  terms  of 
exemption  7  and  by  supplying  new 
provisions  relating  to  the  charging  and 
waiving  of  fees.  The  Reform  Act 
specifically  required  the  Office  of 
Management  and  Budget  to  develop  and 
issue  a  schedule  of  fees  and  guidelines, 
pursuant  to  notice  and  comment,  which 
OMB  did  on  January  16.  After 
consideration  of  comments  received, 
OMB  issued  the  final  publication  of  fee 
schedule  and  guidelines  implementing 
certain  provisions  of  the  Reform  Act  on 
March  27  (52  FR  10012).  In  addition  to 
the  OMB  guidelines,  the  Department  of 
Justice  provided  agencies  with  advisory 
fee  waiver  policy  guidance  regarding  the 
Reform  Act  in  keeping  with  its  statutory 
responsibility  to  encourage  compliance 
with  the  FOIA.  This  guidance  was 
distributed  to  all  agency  heads  in  a 
memorandum  from  Assistant  Attorney 
General  Stephen  J.  Markman  on  April  2, 
1987.  Finally,  based  on  administrative 
practice  and  judicial  precedent,  the 
Department  of  Justice  developed 
guidelines  for  agencies  to  use  m 
considering  request  for  expedition  of 
FOIA  requests.  Since  this  guidance 
reflects  prior  practice,  the  Department  is 
codifving  it  in  its  rules  at  this  time. 

On"  April  20.  1987  (52  FR  12936)  the 
Depaitment  published  a  proposed  rule 
to  implement  the  foregoing  with  an 
abbreviated  comment  period  closing  on 
.^pril  23.  In  view  of  the  considerable 
public  interest  and  short  public 
comment  period,  on  April  29  (52  FR 
15513)  the  Department  issued  an 
amendment  to  its  notice  of  proposed 
rulemaking  in  order  to  extend  the  public 
comment  period  to  May  20,  thereby 
allowing  a  full  thirty  (30)  days  from  the 
date  of  the  original  publication. 

The  Departm.ent  received  numerous 
comments  regarding  the  proposed  rules 
from  the  public  including  professional 
societies  or  public  interest  groups 
affiliated  with  the  news  media,  a 
Member  of  Congress,  and  special 
interest  groups  or  organizations.  A 
variety  of  Department  officials — 
attorneys,  programs  managers,  and 


information  officers — gave  careful 
consideration  to  all  comments 
submitted.  Most  of  the  commentators 
focused  on  the  Department's  reliance  on 
OMB's  implementing  Fee  Schedule  and 
Guidelines  and  on  justice's  guidance; 
the  short  public  comment  period  (which 
subsequently  was  lengthened  to  a  full 
thrity  days);  the  definitions  of  the 
"commercial  use  request."  "educational 
institution,"  "noncommercial  scientific 
institution,"  and  "representative  of  the 
news  media,"  including  "freelance" 
journalists;  and  certain  paragraphs 
regarding  administrative  requirements 
within  the  section  pertaining  to 
"Categories  of  Requesters  for  Fee 
Purposes  (§  171.14)."  The  final  rule 
incorporates  the  changes  deemed 
appropriate  as  a  result  of  extensive 
review  and  consideration  of  the  public 
comments  received.  In  addition  to 
editorial  changes,  the  substantive 
revisions  have  been  made  to  the 
provisions  regarding  the  defintion  of 
"commercial  use  request";  the 
requirement  regarding  the  affiliation 
between  "freelance"  journalists  and  a 
news  organization;  and  the  deletion  of 
requirements  regarding  requesters' 
providing  extensive  information 
concerning  themselves  vis  a  vis  their 
eligibility  for  inclusion  in  non- 
commercial categories  and  the 
statement  of  verification  (§  171.14, 
proposed  paragraphs  (e)  and  (f)):  and  a 
change  in  the  language  regarding  the 
impact  on  future  requests  (§  171.14, 
proposed  paragraph  (g),  revised 
paragraph  (e)). 

This  rule  does  not  constitute  a  "major 
rule"  within  the  meaning  of  executive 
Order  12291.  This  rule  is  not  subject  to 
the  requirements  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  through  611) 
since  it  will  not  exert  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  does 
not  contain  a  collection  of  information 
for  purposes  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 
Donald  ).  Bouchard, 

Assistant  Secretary,  Bureau  of 

Administration. 

List  of  Subjects  in  22  CFR  Part  171 

Administrative  practice  and 
procedure.  Classified  information, 
Freedom  of  Information,  Privacy. 

For  the  reasons  set  forth  in  the 
preamble,  portions  of  Title  22,  Chapter  I, 
Subchapter  R  of  the  Code  of  Federal 
Regulations,  are  amended  as  set  forth 
below: 


PART  171— AVAILABILITY  OF 
INFORMATION  AND  RECORDS  TO 
THE  PUBLIC 

1,  The  authority  citation  of  Part  171  is 
revised  to  read  as  follows  and  the 
authority  citations  following  the 
sections  in  Part  171  are  removed; 

Authority:  Sec.  3.  Administrstive  Procedure 
Act,  as  amended  (Pub.  L  89-478,  Stat.  250): 
The  Freedom  of  Information  Act,  as  amended 
(5  U.S.C.  552);  the  Privacy  Act  (5  U.S.C.  552a): 
E.G.  12356;  the  Ethics  in  Government  Act  of 
1978  (Pub.  L.  95-521);  22  U.S.C.  2658  and  3926: 
and  the  Freedom  of  Information  Reform  Act 
of  1986  (Pub.  L.  9»-570). 

2.  Section  171-6  is  revised  to  read  as 
follows: 

§  171.6    Fees— General. 

(a)  The  Department  will  charge  a 
duplication  fee  of  $.25  per  page  for 
copies  of  documents  which  are 
identified  and  made  available  to  an 
individual  pursuant  to  a  request  except, 
that  there  will  be  no  charge  for  requests 
involving  costs  of  SlO.OO  or  less. 

(b)  The  Department  will  charge  the 
actual  cost  of  production  for  copies 
prepared  by  computer  (such  as  tapes  or 
printouts),  including  operator  time. 

(c)  The  Department  will  charge  the 
actual  direct  costs  of  producing  the 
document(s)  for  methods  of 
reproduction  or  duplication  other  than 
those  described  in  paragraphs  (a)  and 
(b)  of  this  section. 

(d)  In  those  cases  when  estimated 
duplication  charges  are  likely  to  exceed 
$25.  the  Department  shall  notify 
requesters  of  the  estimated  amount  of 
fees,  unless  they  have  indicated  in 
advance  their  willingness  to  pay  fees  as 
high  as  those  anticipated.  Such  notice 
shall  offer  requesters  the  opportunity  to 
confer  with  Department  personnel  with 
the  objective  of  reformulating  requests 
to  meet  their  needs  at  lower  costs. 

(e)  Certification  under  the  official  seal 
that  a  copy  or  extract  made  from  an 
official  document  is  a  true  copy;  the  fee 
for  certifying  each  copy  of  each  page  is 
$2.00. 

(f)  The  Department  shall  charge  the 
actual  costs  for  sending  documents  by 
special  methods  such  as  express  mails, 
etc.  when  such  is  requested. 

(g)  Remittances  shall  be  in  the  form  of 
either  a  personal  check  or  bank  draft 
drawn  on  a  bank  in  the  United  Stales,  a 
postal  money  order,  or  cash.  Remittance 
shall  be  made  payable  to  the  order  of 
the  Treasurer  of  the  United  States  and 
delivered  or  mailed  to  the  Information 
and  Privacy  Coordinator,  Foreign 
Affairs  Information  Management  Center, 
Room  1239,  Department  of  State,  2201  C 
Street,  NW„  Washington,  DC.  20520.  The 
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Department  will  assume  no 
rp.sponsibility  for  cash  sent  by  mail. 

(h)  Fees  must  be  paid  in  full  prior  to 
release  of  requested  documents  and/or 
provision  of  service  described  above. 

(i)  A  receipt  for  fees  paid  will  be  given 
only  upon  request. 

(j)  See  §  171.13  for  additional  fees 
chargeable  for  Freedom  of  Information 
requests. 

3.  Section  171.10  is  amended  by 
adding  paragraphs  (d).  (e),  (f).  (g)",  (h),  (i), 
(j).  and  ik)  to  read  as  follows; 

§  171.10    Definitions. 

(d)  The  term  "direct  costs"  means 
those  expenditures  which  the 
Department  actually  incurs  in  searching 
for  and  duplicating  (and  in  the  case  of 
commercial  requesters,  reviewing) 
documents  to  respond  to  a  FOIA 
request.  Direct  costs  include,  for 
example,  the  salary  of  the  employee 
performing  work  (the  basic  rate  of  pay 
for  the  employee  plus  16  percent  of  that 
rate  to  cover  benefits)  and  the  cost  of 
operating  duplicating  machinery.  Not 
included  in  direct  costs  are  overhead 
expenses  such  as  costs  of  space,  and 
heating  or  lighting  the  facility  in  which 
the  records  are  stored. 

(e)  The  term  "search"  includes  all 
time  spent  looking  for  identifying  and 
retrieving  material  that  is  responsive  to 
a  request,  including  page-by-page  or 
line-by-line  identification  of  material 
within  documents.  The  Department  will 
attempt  lo  ensure  that  searching  for 
material  is  done  in  the  most  efficient 
and  least  expensive  manner  so  as  to 
minimize  costs  for  both  the  Department 
and  the  requester.  For  example,  the 
Department  will  not  engage  in  line-by- 
line search  when  merely  duplicating  an 
entire  document  would  prove  the  less 
expensive  and  quicker  method  of 
complying  with  a  request.  "Search" 
should  be  distinguished,  moreover,  from 
"review"  of  material  in  order  to 
determine  whether  the  material  is 
exempt  from  disclosure  (see  paragraph 
(e)  of  this  section).  Searches  may  be  done 
m.inuiilly  or  by  computer  using  existing 
programming. 

(f)  The  term  "duplication"  refers  to  the 
process  of  making  a  copy  of  a  document 
necessary  to  respond  to  a  FOIA  requst. 
Such  copies  can  take  the  form  of  paper 
copy,  microform,  audio-visual  materials, 
or  machine  readable  documentation 
(eg.,  magnetic  tape  or  disk),  among 
others. 

(g)  The  term  "review"  refers  to  the 
process  of  examining  documents  located 
to  determine  whether  any  portion  of  any 
document  located  is  permitted  to  be 
withheld.  It  also  includes  processing  any 
documents  for  disclosure,  e.g.,  doing  all 


that  is  necesssary  to  excise  them  and 
otherwise  prepare  them  for  release. 
Review  does  not  include  time  spent 
resolving  general,  legal  or  policy  issues 
regarding  the  application  of  exemptions. 

(h)  The  term  "commercial  use 
request"  refers  to  a  request  from  or  on 
behalf  of  one  who  requests  for 
information  for  a  use  or  purpose  that 
furthers  the  commercial,  trade  or  profit 
interest  of  the  requester  or  the  person  on 
whose  behalf  the  request  is  made.  In 
determining  whether  a  requester  belongs 
within  this  category,  the  Department 
will  look  at  the  use  to  which  the 
requester  will  make  of  the  documents 
requested. 

(i)  The  term  "educational  institution" 
refers  to  a  preschool,  a  public  or  private 
elementary  or  secondary  school,  an 
institution  of  graduate  higher  education, 
an  institution  of  undergraduate  higher 
education,  an  institution  of  professional 
education,  and  an  institution  of 
vocational  education,  which  operates  a 
program  or  programs  of  scholarly 
research. 

(j)  The  term  "non-commerical 
scientific  institution"  refers  to  an 
institution  that  is  not  operated  on  a 
"commerical"  basis  as  that  term  is 
referenced  in  paragraph  (h)  of  this 
section,  and  which  is  operated  solely  for 
the  purpose  of  conducting  scientific 
research,  the  results  of  which  are  not 
intended  to  promote  any  particular 
product  or  industry. 

(k)  The  term  "representative  of  the 
news  media"  refers  to  any  person 
actively  gathering  news  for  an  entity 
that  is  organized  and  operated  to 
publish  or  broadcast  news  to  the  public. 
The  term  "news"  means  information 
that  is  about  current  events  or  that 
would  be  of  current  interest  to  the 
public.  Examples  of  news  media  entities 
include  television  or  radio  stations 
broadcasting  to  the  public  at  large,  and 
publishers  of  periodicals  (but  only  in 
those  instances  when  they  can  qualify 
as  disseminators  of  "news")  who  make 
their  products  available  for  purchase  or 
subscription  by  the  general  public. 
These  examples  are  not  intended  to  be 
all-inclusive.  Moreover,  as  traditional 
methods  of  news  delivery  evolve  [e.g., 
electronic  dissemination  of  newspapers 
through  telecommunications  services), 
such  alternative  media  would  be 
included  in  this  category.  In  the  case  of 
"freelance"  journalists,  they  may  be 
regarded  as  working  for  a  news 
organization  if  they  can  demonstrate  a 
likelihood  of  publication  through  that 
organization,  even  though  not  actually 
employed  by  it.  Likelihood  of 
publication  can  be  demonstrated 
through,  for  example,  a  publication 
contract  or  past  publication  record. 


Similarly,  the  absence  of  a  publication 
record,  especially  where  the  requester 
has  previously  received  records  from  the 
Department  as  a  "representative  of  the 
news  media"  will  be  taken  into  account 
in  determining  the  likelihood  of 
publication. 

4.  Section  171.11  is  amended  by 
revising  paragraph  (a)(7)  to  read  as 
follows: 

§171.11    Exemptions. 

(ai  *  *  •  I 

(7j  Records  or  information  compiled 
for  law  enforcement  purposes,  but  only 
to  the  extent  that  the  production  of  such 
law  enforcement  records  or 
information — 

(i)  Could  reasonably  be  expected  to 
interfere  with  enforcement  proceedings; 

(ii)  Would  deprive  a  person  of  a  right 
to  a  fair  trial  or  an  impartial 
adjudication; 

(iii)  Could  reasonably  be  expected  to 
constitute  an  unwarranted  invasion  of 
personal  privacy; 

(iv)  Could  reasonably  be  expected  to 
disclose  the  identity  of  a  confidential 
source,  including  a  State,  local,  or 
foreign  agency  or  authority  or  any 
private  institution  which  furnished 
information  on  a  confidential  basis,  and. 
in  the  case  of  a  record  or  information 
compiled  by  a  criminal  law  enforcement 
authority  in  the  course  of  a  criminal 
investigation,  or  by  an  agency 
conducting  a  lawful  national  security 
intelligence  investigation,  information 
furnished  by  a  confidential  source; 

(v)  Would  disclose  techniques  and 
procedures  for  law  enforcement 
investigations  or  prosecutions,  or  would 
disclose  guidelines  for  law  enforcement 
investigations  or  prosecutions  if  such 
disclosure  could  reasonably  be  expected 
to  risk  circumvention  of  the  law;  or 

(vi)  Could  reasonably  be  expected  to 
endanger  the  life  or  physical  safety  of 
any  individual. 
***** 

5.  Section  171.12  is  revised  to  read  as 

follows: 

§  171.12    Time  limits. 

(a)  Whenever  possible,  the 
Department  will  furnish  the  requested 
records  within  10  days  (excluding 
Saturdays,  Sundays,  and  legal  public 
holidays)  of  receipt  of  the  request  by  the 
Information  and  Privacy  Coordinator, 
except  as  cited  in  §  171.4  of  this 
subchapter. 

(b)  The  Department  will  consider 
requests  for  expeditious  handling 
whenever  the  requester  can  demonstrate 
one  of  the  following: 

(1)  An  individual's  life  or  personal 
safety  would  be  jeopardized  by  the 
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failure  to  process  a  request  immediately. 
or 

(2)  Substantial  due  process  rights  of 
the  requester  would  be  impaired  by  the 
failure  to  process  immediately,  and  the 
information  sought  is  not  otherwise 
available. 

6.  Section  171.13  is  revised  to  read  as 
follows;  .         I 

§171.13    Fees. 

(a)  In  addition  to  fees  cited  in  §  171.6, 
the  following  shall  be  applicable  with 
respect  to  services  rendered  to  members 
of  the  public  under  this  subpart: 

(1)  The  following  is  the  range  of 
categories  and  average  grade  levels  for 
employees  within  each  category  who 
perform  the  search  and  review  functions 
involved  in  responding  to  a  FOIA 
request: 

(i)  Administrative/clerical  (to  include 
GS-1  through  GS-8  or  FS-9):  GS-5/5  or 
FS-9/1. 

(ii)  Professional  (to  include  GS-9 
through  GS-13  or  FS-5  through  FS-2): 
GS-ll/5orFS-4/4. 

(iii)  Executive  (to  include  GS-14 
through  SES  or  FS-2  through  SFS):  GS- 
15/1  orFS-1/1.  j 

(2)  The  salary  rates  for  these  ' 
categories  will  be  calculated  based  on 
the  rates  published  on  the  "Department 
of  State  Salary  Chart"  effective  at  the 
time  that  the  function  was  actually 
performed;  copies  of  this  chart  are 
available  in  the  Public  Reading  Room. 
The  actual  fee  schedule  for  each         i 
category  will  be  included  in  the 
Department's  acknowledgment  letter. 

(3)  The  costs  for  manual  search 
include  the  salary  of  the  category  of  the 
employee  who  actually  perf&rmed  the 
search  function  (as  provided  in 
paragraph  (a)(1)  of  this  section)  above 
plus  an  additional  16  percent  of  that  rate 
to  cover  benefits. 

(4)  The  cost  for  computer  searches 
will  be  calculated  based  on  the  salary  of 
the  category  of  the  employee  who 
actually  performed  the  computer  search 
(as  provided  in  paragraph  (a)(1)  of  this 
section)  plus  16  percent  of  that  rate  to 
cover  benefits,  in  addition  to  the  direct 
costs  of  the  central  processing  unit, 
input-output  devices,  and  memory 
capacity  of  the  actual  computer         i 
configuration.  \ 

(5)  Only  requesters  who  are  seeking 
documents  for  commercial  use  will  be 
charged  for  time  spent  reviewing 
records  to  determine  whether  they  are 
exempt  from  mandatory  disclosure.  The 
cost  for  review  will  be  calculated  based 
on  the  salary  of  the  categorj^  of  the 
employee  who  actually  performed  the 
review  (as  provided  in  paragraph  (a)(1) 
of  this  section)  plus  16  percent  of  the 
rate  to  cover  benefits.  Charges  will  be 


assessed  only  for  the  initial  review  (i.e., 
review  undertaken  the  Tirst  time  in  order 
to  analyze  the  applicability  of  specific 
exemplion{s)  to  a  particular  record  or 
portion  of  a  record)  and  not  for  review 
at  the  administrative  appeal  level  of  the 
exemption{s)  already  applied, 

(6)  if  records  requested  under  this 
subpart  are  stored  elsewhere  than  the 
headquarters  of  the  Department  of  State 
at  2201  C  Street,  NW„  Washington,  DC, 
the  special  cost  of  returning  such 
records  to  the  headquarters  sh?!l  be 
included  in  the  search  costs.  These  costs 
will  be  computed  at  the  actual  costs  of 
transportation  of  either  a  person  or  the 
requested  record  between  the  place 
where  the  record  is  stored  and 
Department  headquarters  when,  for  time 
or  other  reasons,  it  is  not  feasible  to  rely 
on  Ggt'ernment  mail  service  or 
dipljpatic  pouch. 

(7n\'hen  no  specific  fee  has  been 
established  for  a  service,  or  the  request 
for  a  service  does  not  fall  under  one  of 
the  above  categories  due  to  the  amount 
or  size  or  type  thereof  the  Information 
and  Privacy  Coordinator  is  authorized  to 
establish  an  appropriate  fee.  pursuant  to 
the  criteria  establsihed  in  Office  of 
Management  and  Budget  Circular  No. 
A-25,  entitled  "User  Charges." 

(b)  Where  it  is  anticipated  that  the 
fees  chargeable  under  this  subpart  will 
amount  to  more  than  $25  and  the 
requester  has  not  indicated  in  advance 
her/his  willingness  to  pay  fees  as  high 
as  anticipated,  the  requester  shall  be 
promptly  notified  of  the  amount  of  the 
anticipated  fees  or  such  portion  thereof 
as  can  readily  be  estimated.  The  notice 
or  request  for  an  advance  deposit  shall 
extend  an  offer  to  the  requester  to 
confer  with  knowledgeable 
Departmental  personnel  in  an  attempt  to 
reformulate  the  request  in  a  manner 
which  will  reduce  the  fees  and  meet  the 
needs  of  the  requester.  Dispatch  of  such 
a  notice  or  request  shall  suspend  the 
running  of  the  period  for  response  by  the 
Department  until  a  reply  is  received 
from  the  requester. 

(c)  Search  costs  are  due  and  payable 
even  if  the  record  which  was  requested 
cannot  be  located  after  all  reasonable 
efforts  have  been  made,  or  if  the 
Department  determines  that  a  record 
which  has  been  requested,  but  which  is 
exempt  from  disclosure  under  this 
subpart,  is  to  be  withheld, 

(d)  The  Department  will  begin 
assessing  interest  charges  on  an  unpaid 
bill  stariing  the  31st  day  following  the 
day  on  which  the  billing  was  sent.  The 
accrual  of  interest  will  be  stayed  upon 
receipt  of  the  fee.  rather  than  upon  its 
processing  by  the  Department.  Interest 
will  be  at  the  rate  prescribed  in  section 
3717  of  Title  31  U.S.C, 


(e)  A  requester  may  not  file  multiple 
requests  at  the  same  time,  each  seeking 
portions  of  a  document  or  documents. 
solely  in  order  to  avoid  payment  of  fees. 
When  the  Department  reasonably 
believes  that  a  requester  or  a  group  of 
requesters  acting  in  concert  is 
attempting  to  break  a  request  down  into 
a  series  of  requests  for  the  purpose  of 
evading  the  assessment  of  fees,  the 
Department  will  aggregate  any  such 
requests  and  charge  accordingly. 

(f)  The  Department  will  not  require  a 
requester  to  make  an  advance  payment, 
i.e.,  payment  before  work  is  commenced 
or  continued  on  a  request,  unless: 

(1)  The  Department  estimates  or 
determines  that  allowable  charges  that  a 
requester  may  be  required  to  pay  are 
likely  to  exceed  S250,  Then,  the 
Department  will  notify  the  requester  of 
the  likely  cost  and  obtain  satisfactory 
assurance  of  full  payment  where  the 
requester  has  a  history'  of  prompt 
payment  of  FOIA  fees,  or  require  an 
advance  payment  of  an  amount  up  to 
the  full  estimated  charges  in  the  case  of 
requesters  with  no  history  of  payment: 
or 

(2)  Requesters  who  have  previously 
failed  to  pay  fees  charged  in  a  timely 
fashion  (i.e..  within  30  days  of  the  date 
of  the  billing),  the  Department  will 
require  such  requesters  to  pay  the  full 
amount  owed  plus  any  applicable 
interest  as  provided  above  or 
demonstrate  that  they  have,  in  fact,  paid 
the  fee,  and  to  make  an  advance 
payment  of  the  full  amount  of  the 
estimated  fee  before  the  agency  begins 
to  process  new  requests  or  pending 
requests  from  such  requesters. 

W'hen  the  Department  acts  under 
paragraph  (0(1)  or  (2)  of  this  section, 
the  administrative  time  limit  prescribed 
in  subsection  (a)(6)  of  the  FOIA  (i.e..  10 
working  days  from  receipt  of  initial 
requests  plus  permissible  extensions  of 
that  time  limit)  will  begin  only  after  the 
Department  has  received  payments 
described  above. 

(g)  In  accordance  with  the  provisions 
and  authorities  of  the  Debt  Collection 
Act  of  1982  (Pub.  L.  97-365).  the 
Department  reserves  the  right  to 
disclose  information  to  consumer 
reporting  agencies  and  to  use  collection 
agencies,  where  appropriate,  to 
encourage  repayment. 

7.  Section  171.14  is  added  to  read  as 
follows: 

§  171.14    Categories  of  requesters  for  fee 
purposes. 

There  are  four  categories  of 
requesters:  commercial  use  requesters; 
educational  and  non-commercial 
scientific  institutions;  representatives  of 
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the  news  media;  and  all  other 
requesters.  The  Act  prescribes  specific 
levels  of  fees  for  each  of  these 
categories.  The  Department  will  fake 
into  account  information  provided  by 
requesters  in  determining  their  eligibility 
for  inclusion  in  one  of  these  categories  is 
as  defined  in  §  171.10.  It  is  in  the 
requester's  best  interest  to  provide  as 
much  mfonnation  as  possible  to 
demonstrate  inclusion  within  a  non- 
commercial category  of  fee  treatment. 

(a)  The  Department  will  assess 
charges  which  recover  the  full  direct 
costs  of  searcliing  for,  reviewing  for 
release,  andaupVcating  the  records 
sought  for  commercial  use.  Commercial 
use  requesters  ape  entitled  to  neither 
two  hours  of  frefe  search  time  nor  100 
free  pages  of  reproduction  of  documents. 

(b)  The  Department  will  provide 
documents  to  educational  and  non- 
commercial scientific  institutions  for  the 
cost  of  reproduction  alone,  excluding 
charges  for  the  first  100  pages.  To  be 
eligible  for  inclusion  in  this  category, 
requesters  must  show  that  the  request 
being  made  is  authorized  by,  and  under 
the  auspices  of,  a  qualifying  institution 
and  that  the  records  are  not  sought  for  a 
commercial  use,  but  are  sought  in 
furtherance  of  scholarly  [if  the  request  is 
from  an  educational  institution)  or 
scientific  (if  the  request  is  from  a  non- 
commercial scientific  institution) 
research. 

(c)  The  Department  will  provide 
documents  to  representatives  of  the 
news  media  for  the  cost  of  reproduction 
alone,  excluding  charges  for  the  first  100 
pages.  To  be  eligible  for  inclusion  in  this 
category,  a  requester  must  meet  the 
criteria  in  §  171.10(k).  and  the  request 
must  not  be  made  for  a  comm.ercial  use. 
In  reference  to  this  class  of  requesters,  a 
request  for  records  supporting  the  news 
dissemination  function  of  the  requester 
shall  not  be  considered  to  be  a  request 
that  is  for  a  commercial  use, 

(d)  The  Department  will  charge 
requesters  who  do  not  fit  into  any  of  the 
categories  above  fees  which  recover  the 
full  reasonable  direct  cost  of  searching 
for  and  reproducing  records  that  are 
responsive  to  the  request,  except  that 
the  first  100  pages  of  reproduction  and 
the  first  two  hours  of  search  time  shall 
be  furnished  without  charge.  Moreover, 
requests  from  record  subjects  for 
records  about  themselves  will  continue 
to  be  treated  under  the  fee  provisions  of 
the  Privacy  Act  of  1974  which  permit 
fees  only  for  reproduction. 

(e)  In  making  determ.inations  under 
this  section,  the  Department  may  take 
into  account  whether  requesters  who 
previously  were  granted  (b),  (c),  or  (d) 
status  did  in  f'ct  use  the  requested 


records  for  purposes  compatible  with 
the  status  accorded  them. 

8.  Section  171,15  is  added  to  read  as 
follows: 

§171.15    Fee  waivers  and  appeals. 

(a)  Waiver  or  reduction  of  any  fee 
provided  for  in  §  171.6  and  171.13  may 
be  made  upon  a  determination  by  the 
Chief  of  the  Request  Processing  Section, 
Room  1239.  Department  of  State,  2201  C 
Street,  NW.,  Washington,  DC  20520.  The 
Department  shall  furnish  documents 
without  charge  or  at  a  reduced  charge 
provided  that:  Disclosure  of  the 
information  is  in  the  public  interest 
because  it  is  likely  to  contribute 
significantly  to  public  understanding  of 
the  operations  or  activities  of  the 
government,  and  is  not  primarily  in  the 
commercial  interst  of  the  requester. 
Requests  for  a  waiver  or  reduction  of 
fees  shall  be  considered  on  a  case-by- 
case  basis. 

(1)  In  order  to  determine  whether 
disclosure  of  the  information  is  in  the 
public  interest  because  it  is  likely  to 
contribute  significantly  to  public 
understanding  of  the  operations  or 
activities  of  the  government,  the 
Department  will  consider  the  following 
four  factors: 

(i)  The  subject  of  the  request:  Whether 
the  subject  of  the  requested  records 
concerns  the  operations  or  activities  of 
the  government; 

(ii)  The  informative  value  of  the 
information  to  be  disclosed:  Whether 
the  disclosure  is  likely  to  contribute  to 
an  understanding  of  government 
operations  or  activities; 

(iii)  The  contribution  to  an 
understanding  of  the  subject  by  the 
general  public  likely  to  result  from 
disclosure:  Whether  disclosure  of  the 
requested  information  will  contribute  to 
public  understanding:  and 

(iv)  The  significance  of  the 
contribution  to  public  understanding: 
Whether  the  disclosure  is  likely  to 
contribute  significantly  to  public 
understanding  of  government  operations 
or  activities. 

(2)  In  order  to  determine  whether 
disclosure  of  the  information  is  not 
primarily  in  the  commercial  interest  of 
the  requester,  the  Department  will 
consider  the  following  two  factors: 

(i)  The  existence  and  magnitude  of  a 
commercial  interest:  Whether  the 
requester  has  a  commercial  interest  that 
would  be  furthered  by  the  requested 
disclosure;  and,  if  so 

(ii)  The  primary  interest  in  disclosure: 
Whether  the  magnitude  of  the  identified 
commercial  interest  of  the  requester  is 
sufficiently  large,  in  comparison  with 
the  public  interest  in  disclosure,  that 


disclosure  is  primarily  in  the  commercial 
interest  of  the  requester. 

(b)  The  Department  will  not  consider 
waiver  or  reduction  of  fees  for 
requesters  (persons  or  organizations) 
from  whom  unpaid  fees  remain  due  to 
the  Department  for  another  information 
access  request. 

(c)  (1)  The  Department's  decision  to 
refuse  to  waive  or  reduce  fees  as 
requested  under  paragraph  (a)  of  this 
section  may  be  appealed  to  the  Chief  of 
the  Information  Access  Branch,  Room 
1239,  Department  of  State.  2201  C  Street 
NW.,  Washington,  DC  20520.  Appeals 
should  contain  as  much  information  and 
documentation  as  possible  to  support 
the  request  for  a  waiver  or  reduction  of 
fees. 

(2)  Appeals  will  be  reviewed  by  the 
Information  Access  Branch  Chief  who 
may  consult  with  other  officials  of  the 
Department  as  appropriate.  The 
requester  will  be  notified  within  thirty 
working  days  from  the  date  on  which 
the  Department  received  the  appeal. 
(FR  Doc.  87-19508  Filed  8-25-87;  8:45  am| 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing— Federal  Housing 
Commission      j 

24  CFR  Parts  201,  203,  and  234 

[Docket  No.  N-87-1718;  Fn-23931 

Mortgage  Insurance;  Changes  to  the 
Maximum  Mortgage  Limits  for  Single 
Family  Residences,  Condominiums 
and  Manufactured  Homes  and  Lots 

agency:  Office  of  the  Assistant 

Secretary  for  Housing — Federal  Housing 

Commissioner,  HUD. 

action:  Notice  of  revisions  to  FHA 

maximum  mortgage  limits  for  high-cost 

areas. 

SUMMARY:  This  Notice  amends  the 
listing  of  areas  eligible  for  "high-cost" 
mortgage  limits  under  certain  of  HDD's 
insuring  authorities  under  the  National 
Housing  Act  by  (1)  revising  the  limits  for 
Bristol  and  Kent  Counties,  Rhode  Island 
and  The  San  )uan/Caguas  P.R.  MSA;  (2) 
adding  new  high-cost  mortgage  limits  for 
Providence  and  Washington  Counties, 
Rhode  Island,  Allentown/Bethlehem, 
Pennsylvania  MSA,  Reno,  Nevada  MSA, 
Biloxi-Gulfport,  Mississippi  MSA  and 
Pascagoula/Moss  Point,  Mississippi 
MSA;  and  (3)  increasing  the  mortgage 
limits  for  the  Pittsfield,  Massachusetts 
MSA  (Berkshire  County). 
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EFFECTIVE  DATE:  August  26, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  single  family:  Morris  Carter, 
Director,  Single  Family  Development 
Division,  Room  9270;  telephone  (202) 
755-6720.  For  manufactured  homes: 
Christopher  Peterson,  Director,  Office  of 
Manufactured  Housing  and  Regulatory 
Functions,  Room  9158;  telephone  (202) 
755-5210;  451  Seventh  Street  SW., 
Washington,  DC  20410.  (These  are  not 
toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION:  ! 

Background 

The  National  Housing  Act  (NHA),  12 
U.S.C.  1710  through  1749,  authorizes 
HUD  to  insure  mortgages  for  single 
family  residences  (from  one-  to  four- 
family  structures),  condominiums, 
manufactured  homes,  manufactured 
home  lots,  and  combination 
manufactured  home  lots.  The  NHA,  as 
amended  by  the  Housing  and 
Community  Development  Amendments 
of  1980  and  the  Housing  and  Community 
Development  Amendments  of  1981, 
permits  HUD  to  increase  the  maximum 
mortgage  limits  under  most  of  these 
programs  to  reflect  regional  differences 
in  the  cost  of  housing.  In  addition, 
section  2(b)  and  214  of  the  NHA  provide 
for  special  high-cost  limits  for  insured 
mortgages  in  Alaska,  Guam  and  Hawaii. 

On  May  22, 1984,  the  Department 
published  a  revised  list  of  areas  eligible 
for  "high-cost"  mortgage  limits,  which 
contained  several  new  features  (see  49 
FR  21520).  First,  there  was  no  separate 
listing  for  condominium  units,  since 
these  limits  are  now  the  same  as  those 
for  other  one-family  residences.  Second, 
the  listing  included  instructions  on  how 
to  compute  the  high-cost  limits  for 
combination  manufactured  homes  and 


lots  and  individual  lots,  and  specified 
the  special  high-cost  amounts  for 
manufactured  homes,  combination 
manufactured  homes  and  lots  and 
individual  lots  insured  in  .A.laska,  Guam 
and  Hawaii.  Third,  it  made  changes  to 
the  list  based  on  a  new  definition  of 
"metropolitan  area". 

On  October  1. 1986  (51  FR  34961).  the 
Department  published  its  annual 
complete  Hsting  of  areas  eligible  for 
"high-cost"  mortgage  limits  under 
certain  of  HUD's  insuring  authorities 
under  the  National  Housing  Act  and  the 
applicable  limits  for  each  area. 

This  Document 

Today's  document  (1)  revises  the  high- 
cost  mortgage  amounts  for  Bristol  and 
Kent  Counties,  Rhode  Island  and  The 
San  Juan/Caguas.  P.R.  MSA:  (2)  adds 
new  high-cost  mortgage  limits  for 
Providence  and  Washington  Counties, 
Rhode  Island,  Allentown/Bethlehem, 
Pennsylvania  MSA,  Reno,  Nevada  MSA, 
Biloxi-Gulfport,  Mississippi  MS.A  and 
Pascagoula/Moss  Point,  Mississippi 
MSA  and:  (3)  increases  the  mortgage 
limits  for  the  Pittsfield.  Massachusetts 
MSA  (Berkshire  County). 

These  amendments  to  the  high-cost 
areas  appear  in  two  parts.  Part  I 
explains  high-cost  limits  for  mortgages 
insured  under  Title  I  of  the  National 
Housing  Act.  Part  II  lists  changes  for 
single  family  residences  insured  under 
section  203('b)  or  234(c)  of  the  National 
Housing  Act. 

National  Housing  Act  High  Cost 
Mortgage  Limits 

/.  Title  I:  Method  of  Computing  Limits 

A.  Section  2(b)(1)(D).  Combination 
manufactured  home  and  lot  (excluding 
Alaska,  Guam  and  Hawaii) 


To  determine  the  high-cost  limit  for  a 

combination  manufactured  home  and  lot 
loan,  multiply  the  dollar  amount  in  the 
"one  fa.T.ily"  column  of  Part  II  of  this  list 
by  .80.  For  exam.ple,  Washoe  County 
(Reno.  Nevada.  MSA)  has  a  one-family 
limit  of  S90.000  The  combination  home 
and  lot  loan  lirr.it  for  Washoe  County  is 
S90.000  X.  80,  or  S~2.000 

B  Section  2(b)(1)(E).  Lot  only  (excluding 
Alaska,  Guam  and  Hawaii) 

To  determine  the  high-cost  limit  for  a 
lot  loan,  multiply  the  dollar  amount  in 
the  "one-family"  column  of  Part  II  of  this 
list  by  .20.  For  example.  W'ashoe  County 
(Reno.  Nevada,  MSA)  has  a  one-fam.ily 
limit  of  $90,000.  The  lot-oniy  limit  for 
Washoe  County  is  890,000  x  .20  or 
S18,000. 

C.  Section  2(b)(2).  Alaska,  Guam  and 
Hawaii  limits 

The  m.aximum  dollar  limits  for 
Alaska,  Guam  and  Hawaii  may  be  140% 
of  the  statutory  loan  limits  set  out  in 
section  2(b)(1). 

Accordingly,  the  dollar  limits  for 
Alaska,  Guam  and  Hawaii  are  as 
follows: 

1.  For  manufactured  homes:  S56,700. 
(540,500  x  140%). 

2.  For  combination  manufactured 
homes  and  lots:  S"5.6O0.  (S54.000  x 
140%). 

3.  For  lots  only:  S16,9(X).  (S13.500  x 
140%). 

//.  Title  II: 

Updating  of  FHA  Section  203(b), 

234(c)  and  214  Area  Wide  Mortgage 
Limits. 


Region  t.— HUD  Field  Office— Providence  Office 


Martlet  area  (designation  anc  iocaJ 


1 4ami>>  an<3  condo  unrt 


providence.  Rl,  PMSA... 

Newport  County  ....„_ 

Kent  Countfr 

B.-islo<  County 


Washington  County - - -.i» 

P-ovkleoce  County -■• 


$85,850 
83.600 
83.600 
83,600 

63.600 
83.600 


2-famcly 


$96,700 
M.tSO 
M.150 
S4.150 
94,150 
94.150 


3-(an>»ty 


$117,500 
114.400  I 
114.400 
114.400 
114.400 
114.400  ' 


4-fam(ty 


$;3S.550 
132.000 
132,000 
132,000 

132.000 
132,000 


1 

HUD  Field  Office— Boston  Office 

Marvet  area  des.gnalo'-  anc  local 

1  .family  and  condo  unit 

2-tamily 

3-tamily 

*-lamil. 

$85,500 

$96,300 

$117,000 

$'3E>» 
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Region  II.— HUD  Field  Office— Caribbean  Office 


Market  area  dessgral/on  ara  local 

1  lamily  ar>d  cordo  urit 

?-lannily 

3-fam(ly                                           4  famly 

Cagi:as   PR,  PMSA 
Agc^s  Bcenas  Mumcip'O.  Caguas  Wurjcipio.  Cayey  Munh 
ciD'O.  Cidra  MuricipK),  Gurabo  MunicipiO.  San  Lorenzo 

Muntcipto      

1 

$40,000 

$101,300 

$122,650 

$142  650 

Region  III.— HUD  Field  Ofrce— Philadelphia  Office 


Market  area  des.9r.atH>n  arxJ  local 

1  lamly  and  coodo  unt         |                     2-tarnity 

3-lamily 

4-larruly 

Aiien.  Beiriletiem.   PA  MSA,   Le^lqfl  County.  Nonhampton 

$t3.400 

$82,650 

$100,400 

$115  860 

Region  IV.— HUD  Field  Office— Jackson  Office 


Matiet  area  designauon  and  local 

1  lamity  and  condo  ufnt 

2-(aiTyty 

3-(amily 

4-lamily 

Bi'o»-Gui^n.  M^-iissippi.  MSA.  Harrison  County.  Hancock 
Cooniy  ., 

$79,100 
77,400 

S89.100 
87.200 

$108,200 
.^                                   106.000 

$124  900 

Pascagoula/Moss  Pomt,  MS,  MSA,  Jackson  County.... 

122  200 

Region  IX.— HUD  Field  Office— Reno/Office 


Market  a.'ea  designation  and  local 


1 -family  and  condo  uM 


2.famity 


3-family 


4-(arritv 


Be"o.  NV.  MSA  Wasnoe  County 


$90,000 


$122,650 


$^^,650 


Ddted:  August  19,  1987. 
Thomjs  T.  Demery, 

.  U  .s .  .-.Uin'  Secretary  for  Housing — Federal 
Hi  Kiari;  Commissioner. 

[FR  Doc.  87-19592  Filed  &-25-«7;  8:45  am] 

BILLING  CODE  4210-27-trl 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-36145A;  3251-91  ; 

Interim  Policy  for  Suifiting  Agents  on 
Grapes 

agency:  Environmental  Protection 
.Agency  (EPA). 

action:  Amendment  of  policy  statement 
and  request  for  comments. 

summary:  This  Notice  announces 
am.endments  to  EPA's  December  31, 
1986.  policy  statement  regarding  the  use 
of  sulfitmg  agents  on  grapes.  In  addition 
to  the  existing  policy  providing  for 
certification  that  sulfite-treated  grapes 
will  not  have  detectable  sulfite  residues. 
EPA  has  concluded  Lhat  there  are  two 
other  acceptable  options  that  are 
adequate  to  protect  the  public  health 
while  allowing  the  marketing  of  sulfited 
g'apes  of  domestic  or  foreign  origin. 
These  alternatives  are  placarding  at  the 
retail  level  or  tagging  individual  bunches 
of  grapes. 

DATES:  This  am.ended  policy  is  effective 
on,August  26, 1987.  Comments  m.ust  be 
submitted  by  October  26,  1987. 


ADDRESS:  Comments  should  be  sent,  in 
triplicate  if  possible,  by  mail  to: 
Information  Services  Section,  Program 

Management  and  Support  Division 

(TS-767C),  Office  of  Pesticide 

Programs,  Ejivironmental  Protection 

Agency,  401  M  Street  SW., 

Washington,  DC  20460. 
In  person,  bring  comments  to:  Rm.  236, 

Crystal  Mall  Building  No.  2, 1921 

Jefferson  Davis  Highway,  Arlington, 

VA. 
All  comments  should  bear  the 

identifying  notation  OPP-36145A. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter.  All 
written  comments  will  be  availale  for 
public  inspection  in  Room  236,  at  the 
Virginia  address  given  above  from  8:30 
a.m.  to  4  p.m.  Monday  through  Friday, 
excluding  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail: 

Walter  C.  Francis.  Disinfectants  Branch, 
Registration  Division  (TS-767C), 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington,  DC  20460. 


UM  I 


Office  location  and  telephone  number: 
Room  711,  Crystal  Mall  Building  No.  2. 
1921  Jefferson  Davis  Highway, 
Arlington.  VA  (703-557-3964). 

SUPPLEMENTARY  INFORMATION: 

I.  Background         i     » 

In  the  Federal  Register  of  December 
31,  1986  (51  FR  47240),  EPA  announced 
an  interim  policy  regarding  the  use  of 
suifiting  agents  on  grapes.  That  action 
was  prompted  by  an  announcement  by 
the  Food  and  Drug  Administration 
(FDA)  in  the  Federal  Register  of  July  9. 
1986,  that  the  use  of  suifiting  agents  as 
preservatives  on  raw  fruits  and 
vegetables  served  or  sold  to  consumers 
was  no  longer  deemed  to  be  generally 
recognized  as  safe  (GRAS)  because 
some  individuals  experience  severe 
allergic  reactions  to  sulfite  residues  on 
food  (51  FR  25021).  That  action  by  FDA 
did  not  affect  the  use  of  suifiting  agents 
as  pesticides  on  grapes,  a  use  that 
historically  has  been  treated  as  if  it 
were  GRAS,  because  the  pesticidal  use 
is  within  EPA's  jurisdiction. 

In  light  of  FDA's  action,  and  because 
EPA  no  longer  regards  the  use  of 
suifiting  agents  on  grapes  as  if  it  were 
GRAS  (for  the  reasons  set  forth  by  FDA 
with  regard  to  preservative  uses),  nor 
has  established  a  tolerance  for  sulfite 
residues  in  or  on  grapes,  EPA  decided  to 
adopt  certain  interim  measures  to 
inform  and  protect  sulfite  sensitive 
individuals  until  a  tolerance  or  some 
other  appropriate  clearance  could  be 
established.  These  interim  measures      ' 
were  effective  December  31, 1986,  and 
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were  intended  to  permit  shipment  of 
sulfite-treated  grapes  for  one  year. 

The  December  1986  policy  statement 
stated; 

1.  Residues  of  sulfites  (determined  as 
sulfur  dioxide)  on  grapes  must  be  below 
the  current  level  of  detection  under  the 
modified  Monier-Williams  procedure 
[i.e.,  less  than  10  parts  per  million  (ppm)] 
when  the  grapes  are  offered  for  entry 
into  the  United  States  or  are  otherwise 
introduced  into  interstate  commerce.  If 
residues  are  maintained  at  a  level  less 
than  10  ppm,  the  use  of  sulfites  as  a 
pesticide  on  grapes  will  not  be  regarded 
as  rendering  the  grapes  adulterated. 

2.  The  shipping  containers  of  both 
foreign  and  domestic  grapes  must  be 
labeled  in  accordance  with  the 
provisions  of  section  403(1)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act, 
21  U.S.C.  343(1),  which  requires  that 
shipping  containers  are  to  be  labeled 
when  a  raw  agricultural  commodity  has 
received  postharvest  pesticide 
treatment. 

3.  Each  domestic  or  foreign  shipper 
must  have  a  certification  program 
acceptable  to  FDA  to  insure  that  sulfite 
residue  levels  will  be  less  than  10  ppm. 
FDA  will  monitor  this  program  to  assure 
compliance. 

4.  Any  shipment  found  to  have 
detectable  levels  of  sulfur  dioxide 
residues  (10  ppm  or  higher)  will  be 
deemed  to  be  adulterated  and  subject  to 
seizure  or  detention  by  FDA. 

5.  Any  shipment  of  sulfite-treated 
grapes  not  covered  by  a  certification 
program  will  be  deemed  to  be 
adulterated  and  subject  to  seizure  or 
detention  by  FDA. 

II.  Reasons  for  Policy  Change 

EPA's  interim  policy  has  imposed 
restrictions  on  a  postharvest  use  of 
sulfiting  agents  which  has  been 
practiced  for  many  years,  and  which 
grape  producers  allege  is  essential  to 
grape  production.  EPA's  policy  was 
intended  to  be  responsive  to  the  needs 
of  growers  by  allowing  the  continued 
marketing  of  domestic  and  foreign 
grapes.  At  the  same  time,  the  measures 
chosen  were  designed  to  protect  the 
health  of  sulfite-sensitve  individuals. 

Certification  programs  were 
developed  by  Chilean  exporters 
between  January  and  April  1987  and 
California  shippers  beginning  in  June 
1987.  However,  information  developed 
by  the  California  table  grape  industry, 
and  verified  by  FDA  through  its 
enforcement  of  the  California 
certification  program,  indicates  that 
there  are  significant  cost  and  logistica^ 
difficulties  associated  with  continuation 
of  the  California  certification  program. 


Furthermore  preliminary  evidence 
developed  by  the  California  table  grape 
industry  indicates  that  repeated  sulfite 
treatment  during  long-term  storage  of 
grapes,  necessary  to  even  out  the 
distribution  of  grapes  and  make  them 
available  through  the  fall  and  early 
winter,  may  result  in  sulfur  dioxide 
residues  in  or  on  the  grapes  that  would 
be  detectable  (10  ppm  or  higher)  and 
could  be  present  at  levels  significantly 
higher  than  10  ppm. 

Ill,  Amendment  to  Policy 

Because  of  the  difficulties  that  have 
developed  during  the  course  of  the 
California  certification  program  and  the 
possibility  of  detectable  residues  of 
sulfur  dioxide  in  or  on  California  grapes, 
and  other  domestic  and  foreign  grapes, 
EPA  (in  consultation  with  FD.^]  has 
developed  an  approach  incorporating 
the  following  measures  as  alternatives 
to  the  certification  provisions  set  forth 
in  the  December  1986  interim  policy: 

1.  The  shipment  or  sale  of  sulfite- 
treated  grapes  that  contain  detectable 
residues  of  sulfites  (determined  as  sulfur 
dioxide)  into  and  within  the  United 
States  will  not  be  deemed  to  be  an 
actionable  violation  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA)  if  the 
domestic  or  foreign  shipper  and  seller 
comply  with  one  of  the  following 
alternatives: 

a.  The  shipper  has  assured  EP.'\  that  it 
has  entered  into  a  written  agreement 
with  the  retail  seller  of  the  grapes  that 
placards  will  be  posted  at  the  retail 
point  of  sale  and  placards  are,  in  fact, 
posted  at  the  retail  point  of  sale:  or 

b.  The  shipper  implements  a  tagging 
program  in  w-hich  no  less  than  40 
percent  of  the  individual  bunches  of 
treated  grapes  m  a  given  lug  or  box  of 
grapes  are  labeled  with  a  stem  tag  and 
the  grapes  are,  in  fact,  so  labeled  at  the 
retail  point  of  sale.  (EPA  has  determined 
that  this  percentage  is  sufficient  to  alert 
the  consumer  that  all  the  bunches  have 
been  sulfite-treated.) 

2.  Placards  or  stem  tags  must  state 
clearly  and  conspicuously: 

"Grapes  have  been  treated  with 
sulfites." 

A  phrase  such  as  "to  insure 
freshness"  or  "to  insure  quality"  may 
follow  the  mandatory  message. 

3.  Any  shipment  or  delivery  of  sulfite- 
treated  grapes  with  detectable  levels  of 
sulfites  (determined  as  sulfur  dioxide) 
(10  ppm  or  higher)  that  is  not  in 
compliance  with  a  placarding  or  tagging 
program  that  conforms  to  this  policy 
statement  will  be  deemed  to  be  a 
shipment  or  delivery  of  adulterated  food 
and  subject  to  appropriate  enforcement 
action  by  FDA. 


In  its  December  31. 1986  notice,  EP.^ 
concluded  that  a  certification  program 
to  insure  that  residues  of  sulfites 
(determined  as  sulfur  dioxide)  in  or  on 
grapes  below  10  ppm  would  alleviate 
concern  for  sulfite-sensitive  individuals, 
while  permitting  the  shipment  of  sulfite- 
treated  grapes  into  and  within  the 
United  States.  EPA  now  has  decided  to 
allow  the  placarding  and  tagging  options 
because  the  Agency  believes  that  if 
sulfite-sensitive  individuals  are  able  to 
see  placards  or  tags  at  the  point  of  sale, 
they  w  ill  be  alerted  to  the  possibility  of 
detectable  residues  of  sulfur  dioxide. 
Sulfite-sensitive  consumers  will  be  able 
to  avoid  buying  treated  grapes  and, 
therefore,  will  not  be  at  risk. 

In  consideration  of  the  problems  of 
California  growers  for  the  remainder  of 
the  1987  growing  season,  the 
amendments  to  the  December  1986 
policy  announced  by  this  document  are 
immediately  effective.  The  interim 
policy  statement,  as  amended,  will 
expire  December  31. 1987.  EPA  is 
considering  extending  this  interim  policy 
until  May  1989.  This  extension  would 
provide  time  for  the  grower  community 
to  evaluate  and  implement  technical 
alternatives  to  current  sulfiting 
practices.  Public  comment  is  invited  on 
the  interim  policy  and  the  proposed 
extension  date.  While  the  policy 
statement  is  in  effect,  EPA  and  FDA  will 
work  jointly  to  assure  that  domestic  and 
foreign  grape  shippers  adhere  to  it.  In 
addition,  EPA  will  continue  to  consider 
the  establishment  of  a  tolerance  for 
sulfur  dioxide  in  or  on  grapes  and 
registration  of  sulfiting  agents  under 
section  3  of  the  Federal  Insecficide, 
Fungicide,  and  Rodenticide  Act. 

rv.  Request  for  Comments 

The  EPA  requests  comments  within  60 
days  on  its  amended  interim  policy  and 
any  impact  and  consequences  to  grape 
growers,  grape  distributors,  food 
retailers,  or  grape  consumers.  EPA  has 
already  received  a  number  of  comments 
expressing  strong  views  on  the 
placarding  or  tagging  of  grapes  at  the 
retail  level.  Although  these  amendments 
are  effective  August  26. 1987.  comments 
received  in  response  to  this  notice,  as 
well  as  an  assessment  of  the  progress 
toward  establishing  a  permanent 
tolerance  or  other  clearance  for  the  use 
of  sulfiting  agents  in  or  on  grapes,  will 
be  considered  in  any  future  modification 
to  these  interim  measures. 

Dated:  August  20,  1987. 
Susan  H.  Wayland, 

Acting  Director.  Office  of  Pesticide  Programs. 
(FR  Doc  87-19523  Filed  8-25-«7:  8:45  am] 
BILUNG  CODE  6&6O-S0-M 
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DEPARTMENT  OF  THE  INTERIOR 
Office  of  the  Secretary 
43  CFR  Part  4 

Department  Hearings  and  Appeals 
Procedures;  Indian  Trust  Property,  etc. 

agency:  Office  of  Hearings  and  • 

Appeals,  Interior.  .-- 

ACTION:  Final  rule:  correction. 

SUMMARY:  This  rule  corrects 
Departmental  regulation  43  CFR  4.202 
Genera!  authority  of  administrative  law 
fudges  in  order  to  reinstate  provisions 
previously  contained  in  that  regulation 
v\hich  were  omitted  inadvertently  in  the 
final  rule  published  October  2,  1986  (51 
FR  35219).  Three  asterisks  should  have 
appeared  after  the  last  word  in  the 
put)lished  final  rule  to  indicate  that  the 
nimainder  of  the  paragraph  is 
unchanged.  Correction  is  made  also  with 
rt'spect  to  typographical  errors  which 
appear  in  the  final  rule. 
EFFECTIVE  DATE:  November  3,  1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

F.-ances  A,  Patton,  Specuil  Counsel  to 
the  Director,  Office  of  Hearings  and 
.'\ppeals,  4015  Wilson  Blvd.,  Arlington. 
VA  22203:  Telephone:  (703]  235-3810 
(not  toll  free). 

Ddted:  August  11, 1987. 
Earl  Gjelde, 

('hief  Operating  Officer. 
FART  4— [AMENDED] 

Accordingly.  43  CFR  4.202  is  correctly 
revised  to  read  as  follows: 

?  4.202    General  authority  ol  administrative 
law  judges. 

Administrative  law  judges  shall 
determine  the  heirs  of  Indians  who  die 
intestate  possessed  of  trust  property, 
except  as  otherwise  provided  in 
§  §  4.205(b)  and  4.271;  approve  or 
disapprove  wills  of  deceased  Indians 
disposing  of  trust  property;  accept  or 
reject  full  or  partial  renunciations  of 
interest  in  both  testate  and  intestate 
proceedings;  allow  or  disallow  creditors' 
claims  against  estates  of  deceased 
Indians;  and  decree  the  distribution  of 
trust  property  to  heirs  and  devisees, 
including  the  partial  distribution  to 
known  heirs  or  devisees  where  one  or 
more  potential  heirs  or  devisees  are 
missing  but  not  presumed  dead,  after 
attributing  to  and  setting  aside  for  such 
missing  person  or  persons  the  share  or 
shares  such  person  or  persons  would  be 
entitled  to  if  living.  They  shall  determine 
the  right  of  a  tribe  to  take  inherited 
interests  and  the  fair  market  value  of  the 
interests  taken  in  appropriate  cases  as 
provided  by  statute.  They  shall  hold 
hearings  and  issue  recommended 
decisions  in  matters  referred  to  them  by 


the  Board  in  the  Board's  consideration 

of  appeals  from  administrative  actions 

of  officials  of  the  Bureau  of  Indian 

Affairs. 

[FR  Doc.  87-19562  Filed  a-25-87;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Child  Support  Enforcement 

45  CFR  Part  304 

Child  Support  Enforcement  Program; 
Prohibition  of  Federal  Funding  of 
Costs  of  Incarceration  and  Counsel  for 
Indigent  Absent  Parents 

AGENCY:  Office  of  Child  Support 
Enforcement  (OCSE),  HHS. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  |  304.23  to 
specify  that  Federal  funding  under  title 
IV-D  of  the  Social  Security  Act  for  costs 
of  incarceration  of  absent  parents  in 
child  support  enforcement  cases  and 
costs  of  counsel  for  indigents  in  IV-D 
actions  is  not  available.  In  addition, 
§  304.27,  which  concerns  Federal 
funding  prior  to  December  31. 1975,  is 
deleted  because  it  is  obsolete. 

EFFECTIVE  DATE:  August  26, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joyce  Under,  (202)  245-1773. 

SUPPLEMENTARY  INFORMATION: 
Background  ( 

Costs  of  Incarceration  and  Providing 
Counsel  for  Indigent  Absent  Parents 

The  Senate  Committee  on  Finance,  in 
its  report  on  H.R.  4325,  which  became 
the  Child  Support  Enforcement 
Amendments  of  1984,  stated:  "It  is  not 
the  intent  of  the  Congress  to  match  all 
costs  that  might  be  related  to  operating 
a  child  support  enforcement  program. 
For  example,  the  Committee  believes 
Federal  matching  should  not  be  " 
available  for  expenditures  reiated  to 
incarceration  of  delinquent  obligors  and 
providing  defense  counsel  for  absent 
parents,"  (See  S.Rep.  No.  98-387,  98th 
Cong.,  2d  Sess.,  p.  23.) 

Periodically,  through  the  years.  State* 
have  requested  that  the  costs  of 
incarceration  of  delinquent  obligors  and 
of  defending  indigent  absent  parents  in 
IV-D  cases  should  be  reimbursed, 
OCSE's  policy  since  the  inception  of  the 
program  has  been  that  costs  of 
incarceration  of  delinquent  obligors  and 
costs  of  defense  counsel  are  not 
necessary  and  reasonable  costs 
associated  with  the  proper  and  efficient 


administration  of  the  Title  IV-D 
program. 

Furthermore,  there  is  no  statutory 
authority  for  payment  of  such  costs. 
These  regulations  add  such  costs  to  the 
list  of  expenditures  for  which  Federal 
financial  participation  is  not  available. 

Federal  Funding  in  the  Operation  of  the 
Child  Support  Enforcement  Program  in 
the  Absence  of  an  Assignment 

Current  regulations  at  §  304.27  make 
Federal  funding  available  at  the 
applicable  rate  for  expenditures  made 
under  an  approved  IV-D  State  plan  until 
December  31,  1975,  irrespective  of  the 
requirement  of  an  assignment  of  rights 
to  support.  Furthermore,  §  304.27(b) 
states  that  this  section  remains  in  effect 
until  December  31, 1975.  Because  it  was 
repealed  as  of  the  close  of  business  on 
that  date,  we  are  deleting  this  obsolete 
section. 

We  published  a  Notice  of  Proposed 
Rulemaking  in  the  Federal  Register  on 
June  6,  1986  (51  FR  20673).  The 
comments  received  on  the  proposed  rule 
and  our  response  to  the  comments  are 
discussed  below. 

Statutory  Authority 

This  regulation  is  implemented  under 
the  authority  granted  to  the  Secretary  by 
sections  454(13)  and  1102  of  the  Social 
Security  Act  (the  Act).  Section  454(13)  of 
the  Act  requires  States  to  comply  with 
such  requirements  and  standards  as  the 
Secretary  of  the  Department  of  Health 
and  Human  Services  determines  to  be 
necessary  for  the  establishment  of  an 
effective  Title  IV-D  program.  Section 
1102  of  the  Act  requires  the  Secretary  to 
publish  the  regulations  that  may  be 
necessary  for  the  efficient 
administration  of  the  functions  for 
which  he  is  responsible  under  the  Act. 

Regulatory  Provisions 

In  enacting  Title  IV-D  of  the  Act  in 
1975,  Congress  did  not  intend  that  every 
expense  incurred  by  the  State  in 
enforcing  child  support  obligations 
would  be  reimbursable  by  Federal 
funding.  In  fact,  Congress  expected  "the 
States  to  continue  to  devote  to  this 
purpose  (law  enforcement)  at  least  as 
much  non-Federal  funding  as  they 
currently  provide."  S.Rep.  No.  93-1356, 
93rd  Cong.,  2nd  Sess..  p.  50. 
Incarceration  is  a  punishment  for 
violation  of  State  and  local  laws  in 
general,  not  just  those  related  to  child 
support  enforcement.  Imposing  a  jail 
sentence  for  willful  refusal  to  abide  by  a 
court  order  to  pay  support  promotes 
respect  for  the  laws  and  the  judicial 
decisions  of  the  State  and  its  courts. 
Therefore,  we  believe  that  payment  for 
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the  costs  of  incarceration  is  entirely  a 
responsibility  of  State  and  local 
governments  and  is  not  subject  to 
Federal  funding  under  Title  IV-D  of  the 
Act. 

Title  IV-D  of  the  Act  was  enacted  for 
the  purpose  of  enforcing  the  support 
obligations  owed  by  absent  parents. 
Nowhere  in  the  Act  nor  in  any 
legislative  history  explaining  the  IV-D 
program  is  there  language  providing 
funding  for  costs  incurred  in  connection 
with  the  defense  of  absent  parents  who 
have  failed  to  support  their  children.  In 
fact,  as  stated  previously,  Congress 
indicated  in  connection  with  the  Child 
Support  Enforcement  Amendments  of 
1984  that  Federal  funding  should  not  be 
available  for  these  costs.  Such  funding 
would  be  antithetical  to  the  purpose  of 
the  program,  i.e.,  to  ensure  that  children 
receive  the  support  to  which  they  are 
entitled.  A  defense  attorney's  function  is 
to  promote  the  best  interests  of  the 
client,  which  may  actually  be  to  limit  or 
avoid  imposition  of  support  liability. 
To  make  these  policies  explicit,  we 
are  amending  §  304.23  by  adding  a  new 
paragraph  (i)  to  prohibit  Federal  funding 
for  expenditures  resulting  from  the 
jailing  of  absent  parents  in  IV-D  cases 
and  a  new  paragraph  (j)  to  prohibit 
Federal  funding  for  costs  of  counsel  for 
indigent  defendants  in  IV-D  actions. 

We  are  deleting  §  304.27,  Federal 
financial  participation  in  the  operation 
of  the  Child  Support  Enforcement 
Program  in  the  absence  of  an 
assignment,  because  it  is  obsolete. 

Response  to  Comments 

We  received  six  comments  in 
response  to  the  Notice  of  Proposed 
Rulemaking.  Two  private  attorneys,  two 
attorneys  from  a  County  Domestic 
Relations  Court,  one  State  agency  and 
one  private  individual  submitted 
comments. 

1.  Comment:The  proposed  rule  should 
be  rejected  because  it  prohibits  IV-D 
funding  for  the  costs  of  obtaining 
counsel  for  indigent  absent  parents. 
Public  defenders'  offices  are 
understaffed  and  overburdened  and  as  a 
result,  indigents  are  often  excused 
because  they  cannot  afford 
representation.  Therefore.  IV-D  funds 
should  be  available  for  defense  counsel 
for  indigent  absent  parents. 

Response:  While  we  agree  that 
indigent  absent  parents  may  be  entitled 
to  representation,  title  IV-D  of  the  Act 
was  enacted  for  the  purpose  of 
establishing  and  enforcing  the  support 
obligations  owed  by  absent  parents,  not 
for  defending  against  the  establishment 
and  enforcement  of  support  obligations. 
As  noted  earlier.  Senate  Finance 
Committee  Report  (H.R.  4325)  indicates 


that  Congress  believes  that  Federal 
matching  should  not  be  available  for 
expenditures  related  to  providing 
defense  counsel  for  absent  parents. 
Finally,  Title  IV-D  funding  is  not 
available  to  State  or  local  governments 
for  activities  which  are  beyond  the 
scope  of  activities  required  under  Title 
IV-D  of  the  Act.  Defending  persons  who 
owe  support  is  not  a  IV-D  activity  and 
therefore,  IV-D  funds  are  not  available 
for  this  activity. 

2.  Comment:  Since  approximately  half 
of  the  States  require,  by  statutory  or 
case  law,  that  counsel  must  be  provided 
to  indigent  defendants  in  paternity 
cases,  and  since  IV-D  funding  is 
available  for  part  of  the  paternity 
determination  process  such  as  scientific 
bloodtesting.  there  is  no  justification  for 
prohibition  of  payment  for  costs  of 
counsel  for  indigent  defendants  in 
paternity  cases. 

Response:  Federal  funding  is  available 
for  part  of  the  paternity  determination 
process  including  bloodtesting. 
However,  these  costs  result  in  the 
production  of  evidence  that  can  be  used 
to  settle  disputed  paternity  cases  or  can 
be  introduced  in  court  to  show  a 
likelihood  of  parentage.  The  results  are 
objective  evidence  which  can  be  used  to 
"establish"  the  support  order.  Lawy^ers 
fees  for  the  defense  do  not  contribute  to 
the  "establishment  or  enforcement"  of 
support.  Therefore,  defending  child 
support  obligors  or  accused  fathers 
serves  no  legitimate  IV-D  purpose. 

3.  Comment:  By  refusing  to  fund  the 
costs  for  defense  in  paternity  cases,  we 
are  in  violation  of  our  own  regulations 
at  §304.20[bl(2)(ii). 

Response:  Regulations  at 
§  304.20(b)(2){ii)  make  Federal  financial 
participation  available  for  services  and 
activities  which  are  determined  to  be 
necessary  expenditures  properly 
attributable  to  the  Child  Support 
Enforcement  program  including  court  or 
other  actions  to  establish  paternity 
pursuant  to  procedures  established 
under  State  statutes  or  regulations- 
having  the  effect  of  law.  As  stated 
previously,  defending  persons  who  owe 
support  is  not  a  IV-D  activity  and 
therefore  is  not  a  necessary  expenditure 
attributable  to  the  functions  of  the  Child 
Support  Enforcement  program  which  is 
to  establish  and  enforce  child  support 
obligation*  .^s  explained  above,  while 
some  actions  to  establish  paternity,  such 
as  bloodtesting  costs,  are  funded  under 
existing  regulation,  defense  of  indigent 
absent  parents  does  not  fall  under  the 
same  classification. 

4.  Comment:  Since  defendants  in 
paternity  cases  "do  not  become  parents 
unless  or  until  a  court  determines  they 
are",  the  Senate  Finance  Committee's 


statement  that  Federal  matching  should 
not  be  available  for  expenditures  related 
to  providing  defense  counsel  for  absent 
parents  does  not  apply  to  those  whose 
parental  status  is  still  in  doubt. 

Response:  The  suggestion  that 
"putati\e  fathers"  are  not  "parents"  is 
deceptive.  Court  ordered  obligations 
should  not  be  confused  with  the 
common  law  duty  to  support  one's 
dependents  whether  compelled  to  do  so 
by  court  order  or  not.  The  intent  of  the 
Senate  Finance  Committee's  discussion 
on  which  expenditures  should  be 
excluded  from  Federal  financial 
participation  is  to  exclude  Federal 
matching  for  the  costs  of  providing 
defense  counsel  for  anyone  who  may 
owe  a  support  obligation. 

Paperwork  Reduction  Act 

This  regulation  contains  no 
information  collection  requirements  that 
are  subject  to  Office  of  Management 
and  Budget  review  under  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  9&-511). 

Regulatorj  Flexibility  Analysis 

The  Secretary  certifies,  under  5  U.S.C. 
605(b).  as  enacted  bv  the  Regulatory 
Flexibility  Act  (Pub.'L.  96-354).  that  this 
regulation  will  not  result  in  significant 
impact  on  a  substantial  number  of  small 
entities.  The  primary  impact  is  on  State 
governments  and  political  subdivisions 
and  we  believe  that  this  impact  will  be 
nominal  because  the  rule  merely  puts  in 
regulation  longstanding  OCSE  policy. 

Executive  Order  12291 

Tne  Secretary'  has  determined,  in 
accordance  with  Executive  Order  12291. 
that  this  rule  does  not  constitute  a 
"major"  rule,  A  major  rule  is  one  that  is 
likely  to  result  in: 

•  An  annual  effect  on  the  economy  of 
SlOO  million  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or 

•  Significant  adverse  effects  on 
competition,  employment,  investment 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  import 
markets. 

The  rule  is  expected  to  have  an 
insignificant  impact  on  State  and 
Federal  expenditures  because  it  only 
specifies  in  regulation  current  OCSE 
policy. 

List  of  Subjects  in  45  CFR  Part  304 

Child  welfare.  Grant  programs/social 
programs. 
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PART  304— {AMENDED] 

For  the  reasons  discussed  above,  45 
CFR  Part  304  is  amended  as  follows: 

1.  The  authority  citation  for  Part  304 
continue;)  to  read  as  set  forth  below; 

Authority:  42  L'.S.C.  651—658.  660,  664,  666, 
6o7,  1302,  1396a(aJ(25J.  1396(d)(2).  1396b{0). 
l-i96b(p)  1396(k). 

2.  45  CFR  304.23  is  amended  by  adding 
introductory  text  and  new  paragraphs  (i) 
and  (j)  to  read  as  follows: 

§  304.23    Expenditures  for  which  Federal 
financial  participation  Is  not  available. 

Federal  financial  participation  at  the 
applicable  matching  rate  is  not  available 
fur: 
*         •         *         •         * 

(i)  Any  expenditures  for  jailing  of 
parents  in  child  support  enforcement 
cases. 

(j)  The  costs  of  counsel  for  indigent 
defendants  in  IV-D  actions. 

§304.27    [Removed  and  Reserved] 

3.  45  CFR  304.27  is  removed  and 
reserved. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.679,  Child  Support 
Enforcement  Program) 

Ddte;  April  24.  1987. 
Wayne  A.  Stanton, 
Director.  Office  of  CbHd  Support 
Enforcement. 

Approved  June  1, 1967. 
Otis  R.  Bowen, 
Secretary. 
|FR  Doc.  87-19581  Filed  »-25-fl7;  8:45  am] 
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ACTION 

45  CFR  Part  1207 

Senior  Companion  Program;  Non- 
Stipended  Volunteers 

agency:  ACTION, 
action:  Final  rule. 

summary:  These  are  the  final  rules 
implementing  the  provisions  included  in 
Pub.  L.  99-551.  the  1986  amendments  to 
the  Domestic  Volunteer  Service  Act  of 
1973,  as  amended.  Pub.  L  93-113, 
regarding  volunteers  serving  without 
stipends  in  the  Senior  Companion 
Program  Certain  revisions  have  been 
made  in  response  to  comments  and 
suggestions  from  project  staff,  sponsors, 
and  other  members  of  the  public. 
DATE:  This  regulation  shall  take  effect 
on  October  13, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

C.  Wade  Freeman,  Assistant  Director. 


Older  American  Volunteer  Programs, 

ACTION,  806  Connecticut  Avenue.  NW., 

M-1006,  Washington,  DC  20525,  (202] 

634-9355. 

SUPPLEMENTARY  INFORMATION: 

I.  Description  of  the  Rule 

This  rule  responds  to  a  new  provision 
of  the  Domestic  Volunteer  Service  Act 
of  1973,  as  amended.  Pub.  L.  93-113, 
encouraging  the  recruitment  and 
placement  of  persons  aged  60  and  over, 
who  are  not  low-income,  as  non- 
stipended  volunteers  to  augment  the 
services  of  volunteers  mobilized  through 
the  Senior  Companion  Program.  The 
Senior  Companion  Program  (SCP)  is 
described  in  the  Catalog  of  Federal 
Domestic  Assistance  under  reference 
Number  72.008.  Reference  is  also  made 
to  the  Retired  Senior  Volunteer  Program. 
Number  72.006. 

The  purpose  of  the  regulation  is  to: 

(1)  Open  opportunities  for  and  to  tap 
the  unused  resources  of  Older 
Americans; 

(2)  Expand  reeded  services  to 
unserved  and  underserved  populations. 

The  regulation  prescribes;  cooperative 
responsibilities  between  a  local  Senior 
Companion  Program  (SCP)  project  and  a 
local  Retired  Senior  Volunteer  Program 
(RSVP)  project  under  circumstances 
where  they  are  co-located  in  a  given 
community  setting;  equal  treatment  of 
both  groups  of  volunteers  including 
training,  supervision,  etc;  freedom  from 
competition  between  stipended  and 
non-stipended  volunteers  for  available 
assignments,  support,  etc.;  and  other 
conditions  relating  to  the  service  and 
benefits  of  nor-stipended  volunteers. 

II.  Discussion  of  Comments 

The  Agency  has  considered  the 
comments  received  and  has  determined 
to  adopt  the  proposed  rule  with  some 
modifications.  Discussed  below  are  the 
major  public  comments  received  by  the 
Agency  in  response  to  its  proposed  rule 
(52  FR  8479.  March  18,  1987). 

The  Agency  received  several 
comments  on  this  proposed  rule,  the 
majority  of  which  pertained  to  the 
conditions  of  service  (§  1207.3-7).  Some 
respondents  indicated  that  the  current 
language  was  unclear  regarding  the  role 
of  an  RSVP  project  co-located  in  the 
same  community  with  an  SCP  project. 
Objections  were  raised  to  the  inclusion 
of  the  limitation  that  only  RSVP  projects 
"with  programs  serving  the  frail  elderly 
or  children  with  special  or  exceptional 
needs"  be  designated  as  hosts  and 
managers  of  non-stipended  volunteers 
as  exceeding  legislative  intent.  A  small 
number  urged  that  both  local  RSVP  and 
SCP  projects  be  permitted  to  recruit  and 


place  non-stipended  volunteers  in  the 
same  community  area.  A  few  . 

respondents  (4)  raised  questions         ' 
regarding  ACTIO.N's  role  in  resolving 
possible  disputes  between  active  co- 
iocated  projects.  These  asked  for 
clarification  and  an  indication  as  to 
which  office  in  ACTION  would  exercise 
the  role  of  arbiter.  The  following  is  the 
Agency  response  to  the  foregoing 
comments,  and  the  resulting 
modifications. 

The  intent  of  the  regulation  is  to  meet 
the  purpose  of  the  legislative  changes  of 
Pub.  L.  99-551;  maintain  the  integrity  of 
SCP  and  safeguard  the  ability  of  RSVP 
projects  to  meet  their  local  programming 
objectives:  and  to  minimize  confusion 
and  competition  for  volunteers.  A 
cooperative  working  relationship 
between  two  co-located  OAVP  projects 
continues  to  be  imperative. 
Consequently.  §  1207.3-7(b)(l)  has  been 
modified  to  read  as  shown  and 
paragraph  (b)(2]  has  been  deleted  in  its 
entirety. 

Clarification  of  some  segments  of 
paragraph  (b)(3)  (renumbered  paragraph 
(b)(2)  in  the  final  rule)  was  requested 
and  chantes  were  made  as  shown. 

Several  respondents  questioned  the 
ability  of  projects  to  provide  equal 
treatment  given  previous  allegations  of 
elitism  among  non-stipended  volunteers, 
practicularly  where  separate  placements 
were  arranged.  However,  no  changes  to 
paragraph  (b)(3)(ii)  or  (b)(3)(v)  were 
requested  and  none  have  been  made. 

Comments  focused  on  who  would 
provide  training,  supervision,  physical 
examinations,  liability  insurance, 
smocks  (where  needed)  and 
transportation.  No  change  was 
requested  and  none  will  be  made  to 
paragraph  (b)(3)(iii). 

Costs  for  the  non-stipended 
volunteers  can  be  borne  by  the 
volunteer  station  or  by  the  project.  If  the 
project  pays  for  the  cost  of  such  items  as 
insurance,  transportation,  and  physicals, 
other  than  Federal  or  non-Federal  match 
funds  must  be  used. 

In  the  absence  of  a  co-located  RSVP 
project,  or  if  such  a  project  is  unable  or 
unwilling  to  provide  the  presecribed     j 
management  support,  the  task  will  be 
undertaken  by  the  SCP  project.  In  that 
case,  the  regulations  referred  to  in 
paragraph  (b)(3)(iv)  are  those  of  the  SCP 
program  as  provided  in  the  SCP 
Operations  Handbook. 

Non-stipended  volunteers  serving  SCP 
volunteer  stations  and  clients  will  be 
encouraged  but  not  required  to  serve  20 
hours  per  week  and  50  weeks  per  yean 
and  to  the  extent  possible  will  serve  a 
minimum  of  2  clients  on  a  regular  basis. 
Several  comments  were  received  asking 


programs, 
requiremei 

PART  120 


UM  I 
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for  a  clarification  of  intent,  indicating 
that  the  likelihood  of  non-stipended 
volunteers  serving  20  hours  per  week  for 
50  weeks  was  extremely  small.  The 
agency  concurs  and  has  modified 
paragraph  (h)(3)(vi)  accordingly. 

All  comments  on  paragraph  (c). 
"Funding",  were  submitted  by  ACTION 
fii'ld  staff  dealing  with  practical 
administrative  concerns.  The  stated 
restrictions  on  sources  of  funding  were 
intended  to  protect  the  funding  of 
traditional,  stipended  volunteers  under 
SCP  and  the  integrity  of  the  SCP 
volunteer  delivery  system.  Paragraph  (c) 
was  modified  accordingly. 

ACTION  has  determined  that  this  rule 
is  not  a  major  rule  as  defined  by 
Executive  Order  12291,  The  rule  will  not 
result  in  any  of  the  following; 

1.  Any  effect  on  the  economy; 

2.  Any  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
P^ederal.  State,  or  local  government 
agencies,  or  geographic  regions:  or 

3.  Any  adverse  effects  on  competition, 
employment,  investment  productivity, 
innovation  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Pursuant  to  section  3(c)3  of  E.O.  12291, 
entitled  "Federal  Regulation."  the 
required  review  process  has  been 
completed  by  the  Director  of  the  Office 
of  Management  and  Budget. 

List  of  Subjects  in  45  CFR  Part  1207 

Aged,  Grant  programs — social 
programs.  Reporting  and  recordkeeping 
requirements.  Volunteers. 

PART  1207— {AMENDED] 

1.  The  authority  citation  for  45  CFR 
Part  1207  is  revised  to  read  as  follows: 

Authority:  Sees.  211  (d).  (e):  212.  213.  221. 
222,  223.  402(14)  and  420  of  Pub.  L.  93-113.  87 
Stat  402.  403.  404.  407  and  414.  sec.  213  of 
Pub.  L.  97-35.  97  Stat.  487.  42  U.S.C.  5011  (b) 
(d)  and  (e):  5012.  5021.  5022.  5023.  5042(14). 
5060  and  5013. 

2.  Accordingly.  45  CFR  Part  1207  is 
amended  by  adding  1207.3-7  to  read  as 
follows: 

^  1207.3-7    Non-stipended  volunteers 

(a)  Purpose:  Projects  are  encouraged 
to  enroll  persons  aged  60  and  over,  who 
are  not  low-income,  as  non-stipended 
volunteers  in  order  to; 

(1)  Open  opportunities  for  and  tap  the 
unused  resources  of  older  Americans, 
and 

(2)  Expand  needeJservices  to 
unserved  and  underserved  populations. 

(b)  Conditions  of  Service:  (1)  Over- 
income  persons,  age  60  or  over,  may  not 
be  enrolled  in  SCP  projects  as  non- 
stipended  volunteers  in  communities 


where  a  Retired  Senior  Volunteer 
Program  (RSVP)  project  is  available  and 
the  RSVP  project  is  willing  and  able  to 
assume  the  management  role  of  placing 
the  volunteer  at  an  SCP  volunteer 
station.  When  a  Senior  Companion 
project  is  contacted  by  an  individual 
expressing  an  interest  in  serving  as  a 
non-stipended  volunteer,  the  project 
shall  contact  the  ACTION  State  Office 
for  its  determination  as  to  whether 

(i)  Enrollment  in  the  project  is 
appropriate. 

(ii)  The  volunteer  should  be  referred 
to  an  RSVP  project  that  has  agreed,  in 
writing,  to  serve  m  the  prescribed 
management  role. 

(2)  Non-stipended  volunteers  serve 
under  the  following  conditions; 

(i)  Their  service  must  not  supplant, 
replace,  or  displace  any  stipended 
volunteers. 

(ii)  No  special  privilege  or  status  is 
granted  or  created  among  volunteers, 
stipended  or  non-stipended.  and  equal 
trea;ment  is  required. 

(iii)  Training,  supervision,  and  other 
support  services  and  direct  benefits, 
other  than  the  stipend,  are  available 
equally  to  all  volunteers. 

(iv)  All  regulations  and  requirements 
applicable  to  the  program,  with  the 
exception  listed  in  paragraph  (b)(2)(vi) 
of  this  section,  apply  to  all  volunteers. 

(v)  Non-stipended  volunteers  may  be 
placed  in  separate  volunteer  stations 
where  warranted. 

(vi)  Non-stipended  volunteers  serving 
in  SCP  volunteer  stations  will  be 
encouraged  but  not  required  to  serve  20 
hours  per  week  and  50  weeks  per  year. 
Volunteers  will  maintain  a  close  one-to- 
one  relationship  with  clients,  and  will 
serve  a  minimum  of  two  clients  on  a 
regular  basis. 

(vii]  Non-stipended  volur  teers  may 
contribute  the  cost  of  direct  benefits. 

(3)  There  are  no  requirements  on 
either  SCP  or  RSVP  projects  to  enroll 
non-stipended  volunteers. 
Implementation  of  these  regulations  by  a 
local  project  may  not  be  a  factor  in 
awarding  new  or  renewal  grants. 

(c)  Funding:  No  appropriated  funds  for 
SCP  may  be  used  to  pay  any  cost, 
including  any  administrative  cost, 
incurred  in  implementing  these 
regulations.  Such  costs  may  be  paid 
with: 

(1)  Funds  received  by  the  Director  as 
unrestricted  gifts. 

(2)  Funds  received  by  the  Director  as 
gifts  to  pay  such  costs. 

(3)  Funds  contributed  by  non- 
stipended  volunteers. 


(4)  Locally-generated  contributions  in 
excess  of  the  amount  required  by  law. 
Donna  M.  .\lvaiado, 
Director  of  ACTION. 
|FR  Doc  8--1Q:4- Filed  8-25-87:  8:45  ami 
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45  CFR  Part  1208 


Foster  Grandparent  Program;  Non- 
Stipended  Volunteers 

agency:  .ACTION. 
action:  Final  rule. 


summary:  These  are  the  final  rules 
implementing  the  provisions  included  in 
Pub.  L.  9&-551.  the  1986  amendments  to 
the  Domestic  Volunteer  Service  Act  of 
1973.  as  amended.  Pub.  L.  93-113. 
regarding  volunteers  serving  without 
stipends  in  the  Foster  Grandparent 
Program.  Certain  revisions  have  been 
made  in  response  to  comments  and 
suggestions  from  project  staff,  sponsors, 
and  other  members  of  1he  public. 
DATE:  This  regulation  shall  take  effect 
on  October  13, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
C.  Wade  Freemdr..  Asssitant  Director, 
Older  American  Volunteer  Programs, 
ACTION.  806  Connecticut  Avenue,  NW., 
M-1006.  Washington.  DC  20525,  (202) 
634-9355. 
SUPPLEMENTARY  INFORMATION: 

I.  Description  of  the  Rule 

This  rule  responds  to  a  new  provision 
of  the  Domestic  Volunteer  Service  Act 
of  1973,  as  amended.  Pub.  L.  93-113. 
encouraging  the  recruitment  and 
placement  of  persons  aged  60  and  over. 
who  are  not  low-income,  as  non- 
stipended  volunteers  to  augment  the 
services  of  volunteers  mobilized  through 
the  Foster  Grandparent  Program.  The 
Foster  Grandparent  Program  (FGP)  is 
described  in  the  Catalog  of  Federal 
Domestic  Assistance  under  reference 
Number  72.001.  Reference  is  also  made 
to  the  Retired  Senior  Volunteer  Program, 
Number  72.006. 

The  purpose  of  the  regulation  is  to: 

(1)  Open  opportunities  for  and  to  tap 
the  unused  resources  of  Older 
Americans; 

(2)  Expand  needed  services  to 
unserved  and  underserved  populations. 

The  regulation  prescribes:  cooperative 
responsibilities  between  a  local  Foster 
Grandparent  Program  (FGP)  project  and 
local  Retired  Senior  Volunteer  Program 
(RSVP)  project  under  circumstances 
where  they  are  co-located  in  a  given 
community  setting;  equal  treatment  of 
both  groups  of  volunteers  including 
training,  supervision,  etc.;  freedom  from 
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competition  between  stipended  and- 

non-stipended  volunteers  for  available 
assignments,  support,  etc.;  and  other 
conditions  relating  to  the  service  and  •' 
benefits  of  non-stipended  volunteers. 

II.  Discussion  of  Commenls 

The  Agency  has  considered  the 
comments  received  and  has  determined 
to  adopt  the  proposed  rule  with  some 
modifications.  Discussed  below  are  the 
major  public  comments  received  by  the 
Agency  in  response  to  its  proposed  rule 
(52  FR  8480,  March  18,  1987). 

The  Agency  received  several 
comments  on  this  proposed  rule,  the 
majority  of  which  pertained  to  the 
conditions  of  service  (§  1208.5-8).  Some 
respondents  indicated  that  the  current 
language  was  unclear  regardmg  the  role 
of  an  RSVP  project  co-located  in  the 
same  community  with  an  VGP  project. 
Objections  were  raised  to  the  inclusion 
of  the  limitation  that  only  RSVP  projects 
"with  programs  serving  the  frail  elderly 
or  children  with  speci  il  or  exceptional 
needs"  be  designated  as  hosts  and 
managers  of  non-stipended  volunteers 
as  exceeding  legislative  intent.  A  small 
number  urged  that  both  local  RSVP  and 
FGP  projects  be  permitted  to  recruit  and 
place  non-stipended  volunteers  in  the 
same  community  area.  A  few 
respondents  (4)  raised  questions 
regarding  ACTIO.N's  role  in  resolving 
possible  disputes  between  active  co- 
located  projects.  These  asked  for 
clarification  and  an  indication  as  to 
which  office  in  ACTIO,\  would  exercise 
the  rule  of  arbiter,  The  following  is  the 
Agency  response  to  the  foregoing 
comments,  and  the  resulting 
modifications. 

The  intent  of  the  regulation  is  to  meet 
the  purpose  of  the  legislative  changes  cf 
Pub.  L.  99-.-)51:  maintain  the  integrity  of 
FGP  and  safeguard  the  ability  of  RSVP 
projects  to  meet  their  local  programming 
objectives;  and  to  minimize  confusion 
and  competition  for  volunteers.  This 
regulation  opens  up  opportunities  to 
volunteer  for  individuals  who  are  not 
low  income.  A  C(5operative  working 
relationship  between  two  co-located 
OAVP  projects  continues  to  be 
imperative.  Consequently,  §  1208.3-8 
(b)(1)  has  been  m.odified  to  read  as 
shown  and  paragraph  (bl(2)  has  been 
deleted  In  its  entirety. 

Clarification  of  some  segments  of 
paragraph  (bj(3)  (renumbered  paragraph 
(b)(2)  in  the  final  rule)  was  requested 
and  changes  were  made  as  shown. 

Several  respondents  questioned  the 
ability  of  projects  to  provide  equal 
treatment  given  previous  allegations  of 
elitism  among  non-stipended  volunteers, 
particularly  where  separate  placements 
were  arranged.  However,  no  changes  to 


paragraph  {b)(3)(ii)  or  (b)(3)(v)  were 
requested  and  none  have  been  made. 

Comments  focused  on  who  would 
provide  training,  supervision,  physical 
examinations,  liability  insurance, 
smocks  (where  needed)  and 
transportation.  No  change  was 
requested  and  none  will  be  made  to 
paragraph  (b)(3)(iii). 

Costs  for  the  non-stipended 
volunteers  can  be  borne  by  the 
volunteer  station  or  by  the  project.  If  the 
project  pays  for  the  cost  of  such  items  as 
insurance,  transportation,  and  physicals, 
funds  other  than  Federal  or  non-Federal 
match  funds  must  be  used. 

In  the  absence  of  a  co-located  RSVP 
project,  or  if  such  a  project  is  unable  or 
unwilling  to  provide  the  prescribed 
management  support,  the  task  will  be 
undertaken  by  the  FGP  project.  In  that 
case,  the  regulations  referred  to  in 
paragraph  pb)(3)(iv)  are  those  of  the  FGP 
program  as  provided  in  the  FGP 
Operations  Handbook. 

Non-stipended  volunteers  serving  FGP 
volunteer  stations  and  clients  will  be 
encouraged  but  not  required  to  serve  20 
hours  per  week  and  50  weeks  per  year; 
and,  to  the  extent  possible,  will  serve  a 
minimum  of  two  clients  on  a  regular 
basis.  Several  comments  were  received 
asking  for  a  clarification  of  intent, 
indicating  that  the  likelihood  of  non- 
stipended  volunteers  serving  20  hours 
per  week  for  50  weeks  was  extremely 
small.  The  agency  concurs  and  has 
modified  paragraph  (b)(3)(vi) 
accordingly. 

All  comments  on  paragraph  (c), 
"Funding",  were  submitted  by  ACTION 
field  staff  dealing  with  practical 
administrative  concerns.  The  stated 
restrictions  on  sources  of  funding  were 
intended  to  protect  the  funding  of 
traditional,  stipended  volunteers  under 
FGP  and  the  integrity  of  the  FGP 
volunteer  delivery  system.  Paragraph  (c) 
was  modified  accordingly. 

ACTION  has  determined  that  the  rule 
is  not  a  major  rule  as  defined  by 
Executive  Order  12291.  The  rule  will  not 
result  in  any  of  the  following: 

1.  Any  effect  on  the  economy; 

2.  Any  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  Stete,  or  local  government 
agencies,  or  geographic  regions;  or 

3.  Any  adverse  effects  on  competition, 
employment,  investment  productivity, 
innovation  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Pursuant  to  section  3(c)  3  of  E.O.~^ 
12291,  entitled  "Federal  Regulation"  the 
required  review  process  has  been 
completed  by  the  Director  of  the  Office 
of  Management  and  Budget. 


UM  I 


List  of  Subjects  in  45  CFR  Part  1208 

Aged,  Grant  programs-social 
programs.  Reporting  and  recordkeeping 

requirements.  Volunteers. 

PART  1208— [AMENDED] 

1,  The  authority  citation  for  45  CFR 
Part  1208  is  revised  to  read  as  follows: 

Authority:  Sees.  211(a).  212.  221.  222.  223, 
402(14]  and  420  of  Pub.  L.  93-113.  87  Slat.  402. 
403,  404,  407  and  414.  42  U.S.C.  5011  (^i)  and 
(f).  5012,  5021,  5022.  5023,  5042(14)  and  5060. 

2.  Accordingly,  45  CFR  Part  1208  is 
amended  by  adding  §  1208.3-8  to  read 
as  follows: 

§  1208.3-8    Non-stipended  volunteers. 

(a)  Purpose:  Projects  are  encouraged 
to  enroll  persons  aged  60  and  over,  who 
are  not  low-income,  as  non-stipended 
volunteers  in  order  to: 

(1)  Open  opportunities  for  and  tap  the 
unused  resources  of  older  Americans, 
and 

(2)  Expand  needed  services  to 
unserved  and  underserved  populations. 

(b)  Conditions  of  Service:  (1)  Over- 
income  persons,  age  60  or  over,  may  not 
be  enrolled  in  FGP  projects  as  non- 
stipended  volunteers  in  communities 
where  a  Retired  Senior  Volunteer 
Pi-ogram  (RSVP)  project  is  available  and 
the  RSVP  project  is  willing  and  able  to 
assume  the  management  role  of  placing 
the  volunteer  at  an  FGP  volunteer 
station.  When  a  Foster  Grandparent 
project  is  contacted  by  an  individual 
expressing  an  interest  in  serving  as  a 
non-stipended  volunteer,  the  project 
shall  contact  the  ACTIO.\  State  Office 
for  its  determintion  as  to  whether: 

(i)  Enrollment  in  the  project  is 
appropriate, 

(ii)  The  volunteer  should  be  referred 
to  an  RSVP  project  that  has  agreed,  in 
writing,  to  serve  in  the  prescribed 
management  role. 

(2)  Non-stipended  volunteers  serve 
under  the  following  conditior^s: 

(i)  Their  service  must  not  supplant, 
replace,  or  displace  any  stipended 
volunteers. 

(ii)  No  special  privilege  or  status  is 
granted  or  created  among  volunteers, 
stipended  or  non-stipended,  and  equal 
treatment  is  required. 

(iii)  Training,  supervision,  and  other 
support  services  and  direct  benefits, 
other  than  the  stipend,  are  available 
equally  to  all  volunteers. 

(iv)  All  regulations  and  requirements 
applicable  to  the  program,  with  the 
exception  listed  in  paragraph  (b)(2)(vi) 
of  this  section,  apply  to  all  volunteers. 

(v)  Non-stipended  volunteers  may  be 
placed  in  separate  volunteer  stations 
where  warranted. 
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(vi)  Non-stipended  volunteers  serving 
in  FGP  volunteer  stations  will  be 
encouraged  but  not  required  to  serve  20 
hours  per  week  and  50  weeks  per  year. 
Volunteers  will  maintain  a  close  one-to- 
one  relationship  with  clients,  and  will 
serve  a  minimum  of  two  clients  on  a 
regular  basis. 

(vii)  Non-stipended  volunteers  may 
contribute  the  cost  of  direct  benefits. 

(3)  There  are  no  requirements  on 
either  FGP  or  RSVP  projects  to  enroll 
non-stipended  volunteers. 
Implementation  of  these  regulations  by  a 
local  project  may  not  be  a  factor  in 
awarding  new  or  renewal  grants. 

(cl  Funding:  No  appropriated  funds  for 
FGP  may  be  used  to  pay  any  cost, 
including  any  administrative  cost, 
incurred  in  implementing  these 
regulations.  Such  costs  may  be  paid 
with: 

(1)  Funds  received  by  the  Director  as 
unrestricted  gifts. 

(2)  Funds  received  by  the  Director  as 
gifts  to  pay  such  costs. 

|3)  Funds  contributed  by  non- 
stipended  volunteers. 

(4)  Locally-generated  contributions  in 
excess  of  the  amount  required  by  law. 
Donna  M.  Alvarado, 
Director  of  ACTION. 

[FR  Doc.  87-19246  l-iled  8-25-87;  8;45  am] 

BILUNQ  CODE  60S0-28-M 


SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  86-247. 
adopted  August  3,  1987,  and  released 
August  20, 1987.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW., 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors, 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW..  Suite 
140,  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— (AMENDED) 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U  S  C.  154,  303. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  is  amended  under  Maine  by 
adding  Channel  284A  at  Kennebunkporl. 

Federal  Communications  Commission. 
Mark  N.  Lipp, 

Chief  Al'ocanons  Branch.  Policy  and  Rules 
Division,  Mass  .Media  Bureau 
[FR  Doc  87-19499  Filed  8-25-87;  8:45  am] 
BILUNG  CODE  •712-Oi-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  86-247;  RM-515S] 

Radio  Broadcasting  Services; 
Kennebunkporl,  ME 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  document  allocates 
Channel  284A  to  Kennebunkport,  Maine, 
as  that  community's  first  broadcast 
service,  in  response  to  a  petition  filed  by 
Robert  Towne.  Supporting  comments 
were  filed  by  the  petitioner. 

Concurrence  of  the  Canadian 
government  has  been  obtained  for  the 
allotment  of  Channel  284A  at 
Kennebunkport.  Maine.  With  this  action, 
this  proceeding  is  terminated. 
dates:  Effective  October  5. 1987;  The 
window  period'tor  filing  applications 
will  open  on  October  6, 1987.  and  close 
on  November  5.  1987. 
FOR  FURTHER  INFORMATION  CONTACr. 

Kathleen  Scheuerle,  Mass  Media  Bureau 
(202)  634-6530. 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1059 
(ExParteNo.  MC-186] 

Elimination  of  Embargo  Regulations; 
Motor  Carriers 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Removal  of  rule. 

summary:  The  Commission  has 
determined  to  eliminate  49  CFR  Part 
1059  as  obsolete  and  unnecessary.  This 
part  governs  notification  requirements 
for  embargoes  and  any  other  delay  in 
performing  service  by  motor  common 
carriers  of  property.  The  regulations 
were  adopted  on  March  2, 1943  (8  FR 
3003,  March  11.  1943).  Abuses,  should 
they  occur,  can  best  be  corrected  on  a 
case-by-case  basis  without  the  need  for 
the  existing  regulations  in  49  CFR  Part 
1059. 

EFFECTIVE  DATE:  September  25,  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  L.  Gagnon.  (202)  275-7711. 

or 

Mark  Shaffer.  (202)  275-7292. 


TDD  for  hearing  impaired:  (202)  275- 

r:i 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  full  decision.  A  copy 
may  be  purchased  from  T.S. 
InfoSystems.  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building. 
Washington,  DC  20423,  or  call  (202)  28&- 
4357  (assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  275-1721]  or  by  pickup 
from  TSI  in  Room  2229  at  Commission 
headquarters. 

This  action  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  conservation  of  energy 
resources.  The  Comm.ission  certifies  that 
this  action  will  not  have  a  significant 
adverse  effect  on  a  substantial  number 
of  small  entities.  It  removes  a  rule  that 
no  longer  is  necessan'  to  protect  small 
shippers  and  removes  regulatory 
burdens  for  small  carriers. 

List  of  Subjects  in  49  CFR  Part  1059 

Motor  carriers. 

ALlhority:  49  U.S.C.  10101  and  10922;  5 
use  553 

Title  49  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  1059— (REMOVED] 

49  CFR  Part  1059  is  removed. 

Decided:  August  14.  1987. 

By  the  Commission.  Chairman  Gradison. 
Vice  Chairman  Lamboley.  Commissioners 
Sten-ptt.  Andre,  and  Simmons. 
Noreta  R.  McGee, 
Secretary 

|FR  Doc,  8~-19.555  Filed  8-25-87,  8,45  am] 
BILLING  CODE  703S-<I1-»I 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  661 
[Docket  No.  70845-7085) 

Ocean  Salmon  Fisheries  Oft  the 
Coasts  of  Washington,  Oregon,  and 
California 

agency;  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTION:  Notice  of  mseason  adjustments 
and  request  for  comments. 

SUMMARY:  .NOAA  announces  (1)  revised 
quotas  for  coho  salmon  in  commercial 
and  recreational  fisheries  south  of  Cape 
Falcon.  Oregon,  and  (2)  inseason 
adjustment  of  management  measures  for 
commercial  fisheries  from  Cascade 
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Head  to  Cape  Perpeti.a,  Oregon.  The 
Director.  Northwest  Region,  NMFS 
(Region,:il  Director),  has  determined  in 
consultation  with  representatives  of  the 
Pacific  Fishery  Management  Council 
(Council)  and  the  Oregon  Department  of 
Fish  and  Wildlife  (ODFVV),  that  these 
modifications  of  quotas  and  possession 
and  landing  requirements  meet  the 
criteria  for  inseason  adjustments  to 
managt'ment  measures.  This  action  is 
necessary  to  confonn  with  the 
preseason  announcement  of  regulations 
for  the  1987  ocean  salmon  fisheries.  It  is 
intended  to  allow  maximum  harvest  of 
ocean  salmon  quotas  established  for  the 
T987  season. 

EFFECTIVE  DATE:  These  inseason 

aiiiustnients  to  commercial  and 
!'!■(. ffational  management  measures  in 
the  exclusive  economic  zone  (F.EZ) 
south  of  Cape  Falcon,  Oregon,  are 
effective  at  0001  hours  local  time, 
August  22,  1987.  Comments  on  this 
closure  will  be  received  until  September 
5.  19H". 

ADDRESSES:  Comments  may  be  mailed 
t)  Roliand  A.  Schmitten,  Director. 
.Northwest  Region.  NMFS,  BIN  C1570O, 
7bOO  Sand  Point  Way  NE.,  Seattle,  WA 
98115-(K)70.  Information  relevant  to  this 
notice  has  been  compiled  in  aggregate 
form  and  is  available  for  public  review 
during  business  hours  at  the  same 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roliand  A.  Schmitten  (Regional 
Director)  at  206-526-6150. 

SUPPLEMENTARY  INFORMATION:  The 

ocean  salmon  fisheries  are  managed 
under  a  framework  fishery  management 
plan  (50  CFR  Part  661).  .^n  amendment 
to  the  plan  (52  FR  4145,  February  10, 
1987)  authorizes  inseason  adjustments 
of  management  measures  if  the 
adjustments  are  consistent  with  fishery 
regimes  established  by  the  U.S.-Canada 
Pacific  Salmon  Commission,  ocean 
escapement  goals,  conservation  of  the 
salmon  resource,  any  adjudicated  Indian 
fishing  rights,  and  the  ocean  allocation 
scheme  in  the  framework  amendment.  In 
addition,  all  inseason  adjustments  must 
be  based  on  consideration  of  the 
following  factors:  Predicted  sizes  of 
salmon  runs;  harvest  quotas  and 
hooking  mortality  limits  for  the  area  and 
total  allowable  impact  limitation?  if 
applicable:  amount  of  recreational, 
commercial,  and  treaty  Indian  catch  for 
each  species  in  the  area  to  date;  amount 
of  recreational,  commercial  and  treaty 
Indian  fishing  effort  in  the  area  to  date; 
estimated  average  daily  catch  per 
fisherman,  predicted  fishing  effort  for 
the  i'rea  to  the  end  of  the  scheduled 
season;  and  other  factors  as  appropriate. 


Transfer  of  Coho  Salmon  From 
Recreational  Quota  to  Commercial 
Quota 

In  its  preseason  notice  of  1987 
management  measures  (52  FR  17264, 
May  6. 1987},  NOAA  announced  that 
recreational  fisheries  south  of  Cape 
Falcon,  Oregon,  would  be  managed  by 
an  overall  recreational  impact  quota  of 
209,200  coho  salmon.  Any  portion  of  the 
recreational  quota  not  needed  to 
complete  scheduled  recreational 
seasons  would  be  transferred  to  the  troll 
fishery  on  or  about  August  1  (Table  2, 
footnote  c). 

Members  of  the  Salmon  Plan 
Development  Team  (Team)  conferred  on 
August  18  and,  based  on  the  best 
available  information,  projected  that  the 
recreational  fisheries  south  of  Cape 
Falcon  would  harvest  only  234.200  coho 
salmon,  leaving  35,000  coho  salmon 
available  for  transfer  to  the  commercial 
fisheries. 

Modification  of  Commercial  Possession 
and  Landing  Restrictions 

NOAA  also  announced  in  its 
preseason  salmon  notice  that  the 
commercial  fisheries  south  of  Cape 
Falcon  would  be  partitioned  into  six 
subareas  and  managed  not  to  exceed  an 
overall  troll  catch  quota  south  of  Cape 
Falcon  of  401,700  coho  salmon.  After  the 
coho  quota  is  met,  fishing  will  continue 
for  all  salmon  except  coho  until  October 
31,  1987. 

Several  of  the  six  subareas  south  of 
Cape  Falcon  currently  are  closed  to 
commercial  fishing  for  coho  salmon. 
Two  subareas  south  of  Point  Delgada, 
California,  were  closed  to  commercial 
fishing  for  coho  salmon  on  July  21. 1987, 
when  the  catch  quota  of  26.800  coho 
salmon  was  projected  to  be  reached  (52 
FR  27817,  July  24, 1987).  The  subarea 
from  Cape  Blanco,  Oregon,  to  Point 
Delgada,  California,  was  closed  to 
commercial  fishing  for  all  salmon  on 
June  25, 1987,  when  the  commercial 
fishing  quota  of  113,300  chinook  salmon 
was  projected  to  be  reached  (52  FR 
24297,  June  30, 1987). 

In  accordance  with  the  preseason 
notice,  commercial  fisheries  from  Cape 
Falcon  to  Cape  Blanco.  Oregon,  were 
closed  for  three  days,  July  29  through  31, 
1987.  when  80  percent  of  the  coho  quota 
for  the  area  south  of  Cape  Falcon  was 
projected  to  have  been  reached  (52  FR 
28562,  July  31, 1987). 

Three  subareas  in  the  area  from  Cape 
Falcon  to  Cape  Blanco,  Oregon, 
currently  are  open  to  commercial  fishing 
for  all  salmon  species  with  some 
restrictions.  There  are  different 
requirements  for  possession  and  landing 
of  coho  salmon  depending  upon  the 
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subarea,  the  season,  and  how  much  of 
the  overall  coho  quota  for  the  area  south 
of  Cape  Falcon,  Oregon,  has  been  taken 
(Table  1).  In  specified  subareas  during 
specified  times,  fishermen  are  allowed  a 
single  daily  possession  and  landing  per 
vessel  of  100  coho  salmon  before  a 
restriction  on  the  number  of  coho 
accompanying  the  possession  and 
landing  of  chinook  (a  ratio  restriction)  is 
applied.  In  other  subareas  or  times, 
fishermen  are  not  allowed  this  single 
daily  possession  and  landing  allowance 
before  the  ratio  restriction  is  applied. 
After  the  commercial  coho  quota  has 
been  reached,  fishing  will  continue  for 
all  salmon  except  coho  salmon. 

The  Team  conferred  on  August  \S 
and,  bases  on  the  best  available 
information  and  the  current  rate  of 
harvest,  projected  that  the  commercial 
fisheries  south  of  Cape  Falcon  would 
not  meet  the  commercial  coho  quota 
until  mid-September.  Coho  fishing  that 
late  in  the  season  would  increase 
impacts  on  Oregon  coastal  natural 
(OCN)  coho  stocks,  and  may  prevent  the 
ocean  escapement  goal  of  200.000  OCN 
coho  from  being  met. 

The  Team  recommended  that  a  single 
daily  possession  and  landing  allowance 
of  100  coho  salmon  be  implem.ented  in 
the  subarea  from  Cascade  Head  to  Cape 
Perpetua,  to  increase  the  likelihood  that 
the  commercial  coho  quota  south  of 
Cape  Falcon  would  be  harvested  while 
coho  stocks  other  than  OCN  coho  were 
still  in  the  area.  The  single  daily 
possession  and  landing  allowance  of  100 
coho  salmon  currently  is  in  effect  for  the 
subarea  from  Cape  Falcon  to  Cascade 
Head. 

Therefore,  NOAA  issues  this  notice, 
after  consideration  of  the  factors 
specified  for  inseason  adjustments,  to 
adjust  commercial  and  recreational 
management  measures  in  specified 
areas  south  of  Cape  Falcon,  Oregon, 
effective  0001  hours  local  time,  August 
22, 1987,  as  follows: 

1.  The  recreational  quota  for  the  area 
south  of  Cape  Falcon  is  reduced  from 
269,200  to  234,200  coho  salmon,  and  the 
commercial  quota  is  increased  from 
401,700  to  436.700  coho  salmon. 

2.  Possession  and  landing  restrictions 
from  Cascade  Head  to  Cape  Perpetua, 
Oregon,  are  change  to  allow  the  single 
daily  possession  and  landing  per  vessel 
of  100  coho  salmon.  The  restrictions  on 
possession  and  landing  of  more  than  100 
coho  salmon  remain  as  indicated  in  the 
preseason  notice. 

This  notice  does  not  apply  to  other 
fisheries  which  may  be  operating  in  this 
'or  other  areas. 

The  Regional  Director  consulted  with 
the  Chairman  of  the  Council  and  the 
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representatives  of  ODFW  regarding 
these  adjustments  to  recreational  and 
commercial  quotas  and  commercial 
possession  and  landing  restrictions 
south  of  Cape  Falcon.  Oregon.  The 
ODFW  representative  confirmed  that 
Oregon  will  manage  the  commercial 
fishery  in  state  waters  adjacent  to  these 
subareas  of  the  EEZ  in  accordance  with 
this  notice. 

Other  Matters 

This  action  is  authorized  by  50  CFR 
661.23  and  is  in  compliance  with 
Executive  Orderl2291. 

List  of  Subjects  in  50  CFR  Part  661 

Fisheries,  Fishing.  Indians. 
(16  U.S.C.  1801  et  seq] 

Dated;  August  21.  1987. 
]ame8  E.  Douglas,  Jr. 

Deputy  Assjstant  Admimstralor  for  Fisheries, 

National  Manne  Fisheries  StTvice. 

[FR  Doc.  87-19586  Filed  S-Zl-B";  438  pm] 

BILLING  CODE  3510-22-M 


50  CFR  Part  672 
[Docket  No.  61220-7033] 

Groundfish  of  the  Gulf  of  Alaska 

agency:  National  Marine  Fisheries 
Service  (NMFS).  N'OAA,  Commerce. 
action:  Notice  of  closure. 

SUMMARY:  The  Director,  Alaska  Region, 
NNiFS  (Regional  Director),  has 
determined  that  the  share  of  the 
sablefish  target  quota  (TQ)  allocated  to 
pot  gear  in  the  Western  Regulatory  Area 
of  the  Gulf  of  Alaska  will  be  reached 
shortly.  Therefore,  the  Regional  Director 
is  prohibiting  fishing  for  sableHsh  \n  the 
Western  Regulatory  area  by  persons 
using  pot  gear  on  August  22, 1987. 
through  the  remainder  of  the  year. 
DATES:  This  notice  is  effective  at  noon. 
August  22.  Alaska  Daylight  Time,  until 


midnight.  Alaska  Standard  Time. 
December  31, 1987.  Public  comments  are 
invited  until  Seplem.ber  7,  1987. 
ADDRESSES:  Comments  should  be 
addressed  to  Robert  W.  McVey. 
Director,  Alaska  Region.  National 
Marine  Fisheries  Service,  P.O.  Box 
21668,  Juneau,  AK  99802-1666. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  E.  Smoker  (Resource  Management 
Specialist,  NMFS).  907-586-7230. 

SUPPLEMENTARY  INFORMATION:  The 

Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  (FMP) 
governs  the  groundfish  fishery  in  the 
exclusive  economic  zone  in  the  Gulf  of 
Alaska  under  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act),  Regulations 
implementing  the  FMP  are  at  50  CFR 
Part  672. 

Section  672.20(a)  of  the  regulations 
establishes  an  optimum  yield  range  of 
116.0(.)0  to  800.000  metric  tons  (mt)  for  all 
groundfish  species  in  the  Gulf  of  Alaska. 
For  1987.  a  TQ  was  established  for  each 
of  the  groundfish  species  and 
apportioned  am.ong  the  regulatorv'  areas 
and  districts. 

Section  672. .2  of  the  regulations 
defines  the  Western  Regulatory  Area  in 
the  Gulf  of  Alaska.  The  TQ  for  sablefish 
is  3.000  mt  in  this  area  (52  FR  785. 
January  9, 1987).  Section  672.24(b)(2)  of 
current  regulations  provides  a  share  of 
the  TQ  for  pot  gear  in  the  Western 
Regulatorv  Area  equal  to  25  percent  of 
the  TQ.  or  750  mt.  Section  672.24(bjl3) 
(ii)  specifies  that  when  the  Regional 
Director  determines  that  the  share  of  the 
sablefish  TQ  assigned  to  any  type  of 
gear  for  any  year  and  any  area  or 
district  is  reached,  further  catches  of 
sablefish  must  be  treated  as  prohibited 
species  by  persons  using  that  type  of 
gear  for  the  remainder  of  the  year. 

For  pot  vessels,  the  fishing  season 
began  on  April  1. 1987.  Several  pot 
vessels  have  targeted,  or  are  targeting. 


on  sablefish.  The  estimated  pot  catch 
through  August  1  in  the  Western  Gulf 
was  682  mt.  At  current  harvest  levels, 
the  estimated  pot  catch  through  August 
18  was  730  mt  and  the  remainder  of  the 
pot  quota  in  the  Western  area  will  be 
reached  on  August  22, 1987. 

This  closure  will  be  effective  when 
this  notice  is  filed  for  public  inspection 
with  the  Office  of  the  Federal  Register 
and  after  it  has  been  publicized  for  48 
hours  through  procedures  of  the  Alaska 
Department  of  Fish  and  Game.  Public 
comments  on  this  notice  may  be 
submitted  to  the  Regional  Director  at  the 
address  above  for  15  days  following  its 
effective  date.  It  comments  are  received, 
the  necessity  of  this  closure  will  be 
reconsidered  and  a  subsequent  notice 
will  be  published  in  the  Federal 
Register,  either  confirming  this  closure's 
continued  effect,  modifying  it.  or 
rescinding  it. 

Classincation 

Allocation  of  the  sablefish  resource 
between  gear  types  in  the  Western  Gulf 
of  Alaska  and  the  health  of  the  sablefish 
resource  will  be  jeopardized  unless  this 
notice  takes  effect  promptly.  NOAA 
therefore  finds  for  good  cause  that  prior 
opportunity  for  public  comment  on  this 
notice  is  contrary  to  the  public  interest 
and  its  effective  date  should  not  be 
delayed.  This  action  is  taken  under 
§§  6"2.22  and  672.24  and  complies  with 
Executive  Order  12291. 

List  of  Subjects  in  50  CFR  Part  672 

Fisheries.  Reporting  and  o 

recordkeeping  requirements. 

Dated:  August  21. 1987. 
James  E.  Douglas,  |r., 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  87-19585  Filed  8-21-87;  4:38  pm) 
BILUNG  CODE  3S10-22-M 
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Proposed  Rules 


Federal   Re^ster 
Vol.  52.  No.  165 

Wednesday.  August  28.  1987 


Th(s   section   of   the   FEDERAL   REGISTER 
contains   notices   to   the   public   of   the 
proposed   issuance   of   rules   and 
regulations.   The  purpose  of  these   notices 
IS   to   grve  interested  persons  an 
opporturxty   to   participate   in   ttie   rule 
making   prior   to   the   adoption   of   the   final 
rules. 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  220 

[Docket  No.  R-0611] 

Credit  by  Brokers  and  Dealers; 
Regulation  T  Exercise  of  Employee 
Stock  Options 

agency:  Board  of  Governors  of  the 
P^'derdi  Reserve  System. 
ACTION:  Proposed  nile. 


SUMMARY:  The  Board  is  proposing  for 

public  comment  an  amendment  to 
Regulation  T  that  will  permit  broker- 
dealers  to  aid  in  the  exercise  of 
company  stock  options  owned  by  a 
employees  of  the  company.  In  lieu  of  the 
securities  to  be  received  upon  exercise, 
the  proposed  amendment  will  allow 
broker-dealers  to  accep'  a  fuliy- 
endorsed  employee  stock  option  and 
instructions  to  the  employer  to  deliver 
the  securities  to  the  broker-dealer. 
DATE:  Comments  should  be  received  on 
or  before  September  28.  1987. 
ADDRESS:  Comments,  which  should  refer 
to  Docket  No.  R-06n,  may  be  mailed  to 
Mr.  William.  VV.  Wiles.  Secretary.  Board 
of  Governors  of  the  Federal  Reserve 
System,  20th  Street,  &  Constitution 
Avenue  .\W..  Washington,  DC  204351, 
or  delivered  at  the  C  Street  Entrance 
between  8:45  a.m.  and  5:15  p.m. 
weekdays  to  Room  B-2223.  Comments 
may  be  inspected  in  Room  B-1122 
between  8:45  a.m.  and  5:15  p.m. 
weekdays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Honvr.  Securities  Credit  Officer. 
or  Scott  H.ilz.  Attorney,  Division  of 
Bankma  Supervision  and  Regulation, 
(202)  452-2''81.  For  the  hearing  impaired 
only.  Telecommunications  Service  for 
the  Deaf.  Earnestine  Hill  or  Dorothea 
Thompson,  (202)  452-3544. 
SUPPLEMENTARY  INFORMATION:  Since  the 
complete  revision  of  the  margin 
regulations  in  1983,  the  Board  has 
reduced  restrictions  on  employee  stock 
owneiship  and  option  plans.  Regulation 
G  [12  CFR  Part  207J  has  always  had  less 


restrictive  margin  requirements  for  the 
financing  of  employee  stock  options, 
which  many  corporations  view  as  a 
form  of  compensation  to  their 
employees.  Broker-dealers  cannot 
currently  lend  customers  money  to 
exercise  these  options  using  the  option 
as  collateral.  The  proposed  amendment 
will  allow  the  broker-dealer  to  accept  a 
fully-endorsed  employee  slock  option 
with  instructions  signed  by  the  costomer 
instructing  the  employer  to  deliver  the 
securities  to  the  broker-dealer.  The 
customer  would  designate  the  account 
into  which  the  securities  should  be 
deposited  and  would  comply  with  the 
applicable  time  limits  and  any  required 
payment. 

Some  companies  that  have  desired  to 
help  their  employees  exercise  company 
stock  options  in  the  past  have 
established  a  procedure  with  a  broker- 
dealer  and  extended  unsecurred  credit 
to  their  employees.  Under  this 
arrangement,  described  in  the  Federal 
Reserve  Regulatory  Service  at  5-347.14, 
the  employee  signs  the  option  exercise 
form  and  an  unsecured  demand 
promissory  note  payable  to  the  company 
for  the  exercise  price  of  the  shares.  If  the 
employee  wishes  to  sell  the  shares,  he 
requests  that  the  shares  be  registered  in 
the  name  of  the  broker-dealer  and  that 
the  proceeds  of  the  sale  be  sent  to  the 
company.  The  company  deducts  an 
amount  sufficient  to  pay  off  the  note  and 
any  applicable  tax  and  remits  a  check 
for  the  balance  to  the  employee.  The 
proposed  amendment  will  simplify  the 
process  by  eliminating  the  need  for  the 
company  to  establish  a  procedure  with  a 
broker-dealer,  including  the  extension  of 
unsecured  credit  by  the  company.  The 
borker-dealer  will  "be  able  to  extend 
secured  credit  by  relying  temporarily  on 
the  exercise  notice  and  customer 
instructions  in  lieu  of  the  stock  itself. 

Regulatory  Flexibility  Act 

The  Board  believes  there  will  be  no 
significant  economic  impact  on  a 
substantial  number  of  small  entities  if 
this  proposal  is  adopted.  Comments  are 
invited  on  this  statement. 

Paperwork  Reduction  Act 

No  additional  reporting  requirements 
of  modification  to  existing  reporting 
requirements  are  proposed. 

List  of  Subjects  in  12  CFR  Part  220 

Banks,  Banking,  Brokers.  Credit, 
Federal  Reserve  System.  Margin,  Margin 


Requirements,  Investments.  Reporting 
and  recordkeeping  requirements. 
Securities. 

For  the  reasons  set  out  in  this  notice, 
and  pursuant  to  the  Boards  authority 
under  sections  3,  7,  8. 17,  and  23  of  the 
Securities  Exchange  Act  of  1934,  as 
amended,  (15  U.S.C.  78c.  78g,  78h.  78q 
and  78w).  the  Board  proposes  to  amend 
12  CFR  Part  220  bv  adding  new 
§  220.3(e)(4)  as  follows: 

PART  220— [AMENDED] 

1.  The  authority  citation  for  Part  220 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  7flc.  78g.  78h.  79q.  and 
78w. 

2.  The  Board  proposes  to  add 
§  220.3(e)(4)  as  follows: 

§220.3— General  provisions 


(4)  A  creditor  may  accept,  in  lieu  of 
securities,  a  properly  executed  exercise 
notice  for  a  stock  option  issued  by  the 
customer's  employer  and  instructions  to 
the  issuer  to  deli\  er  the  resulting  stock 
to  the  creditor.  Prior  to  acceptance,  the 
creditor  must  verify  that  the  employer 
will  deliver  the  securities  promptly  and 
the  customer  must  designate  the  account 
into  which  the  securities  are  to  be 
deposited. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  August  20, 1987. 
William  W.  Wiles, 
Secretary  of  the  Board. 
(PR  Doc.  87-19,'ill  Filed  8-25-87;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

21  CFR  Parts  193  and  561 

fPP  7H5532/P430;  FRL  3252-21 

Pesticide  Tolerances  for  Metalaxyl; 
Certain  Food  and  Feed  Commodities 

AGENCY:  Environmental  Protection  i 

Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  that 
food  and  feed  additive  regulations  be 
established  to  permit  residues  of  the 
fungicide  metalaxyl  and  its  metabolites 
in  or  on  certain  food  and  feed  items. 
This  proposed  regulation  to  establish  a 
maximum  permissible  level  for  residues 
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of  metalaxyl  in  or  on  the  commodities 
was  requested  in  a  petition  submitted  by 
Ciba-Gelgy  Corp. 

DATE:  Comments,  identified  by  the 

document  control  number,  [Pf^  7fi5532/ 

P430],  should  be  received  on  or  before 

September  25,  1987. 

ADDRESS:  By  mail,  submit  written 

comments  to: 

Information  Services  Section,  Program 

Management  and  Support  Division 

(TS-767C],  Office  of  Pesticide 

Programs.  Environmental  Protection 

Agency,  401  M  Street  SW.. 

Washington,  DC  20460 
In  person,  bring  comments  to:  Room  236. 

CM  ~2, 1921  Jefferson  Davis  Highway. 

Arlington,  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBlj.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Room  236  at  the  address 
given  above,  for  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding 
holidays. 

FOR  FURTHER  INFORMATIQH  GOH^tCCT. 

By  mail.  ,-^^ 

Lois  A.  Rossi,  Product  Manager  (PM)  21, 
Registration  Division  (TS-767C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460 
Office  location  and  telephone  number: 
Room  237,  CM  »2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA  22202, 
(703)-557-1900. 
SUPPLEMENTARY  INFORMATION:  Giba- 
Geigy  Corp.,  Agricultural  Division,  P.O. 
Box  18300,  Greensboro,  NC  27419, 
submitted  petition  7H5532  to  EPA 
requesting  that  the  Administrator, 
pursuant  to  section  408(e)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act,  proposes 
the  establishment  of  a  tolerance  for 
residues  of  the  fungicide  metalaxyl,  [A'- 
92,6-dimethylphenyl)-;V- 
[methoxyacetyljalanine  methyl  ester] 
and  its  metabolites  containing  the  2,6- 
dimethylaniline  moiety,  and  A-(2- 
hydroxymethyl-6-methenyl)-A- 
(methoxyacetyl)alanine  methyl  ester, 
each  expressed  as  metalazyl,  in  or  on 
the  commodity  dry  hope  at  10  ppm.  The 
petitioner  amended  the  petition  to 
include  a  food  additive  tolerance  at  50 


ppm  on  dry  hops  and  a  feed  additive 
tolerance  on  spend  hops  at  50  ppm. 

It  is  proposed  that  these  regulations 
expire  1  year  after  the  date  the  final  rule 
is  published  in  the  Federal  Register.  If 
the  following  are  submitted  and  are 
acceptable  to  the  Agency,  the  Agency 
will  consider  extending  this  tolerance 
beyond  the  one-year  time  period; 
Revised  label  with  correct  calculations 
for  total  metalaxyl  (ai)  applied  per  year, 
residue  data  on  samples  with  analysis 
by  the  Pesticide  Analytical  Manual 
(PAM-11)  procedure  or  another  proven 
procedure  that  determines  parent  and 
metabolites  included  in  the  L'.S. 
tolerance  expression  (storage  intervals 
between  sampling  and  analysis  and 
storage  conditions  should  be  reported 
for  all  residue  data). 

The  data  submitted  in  this  petition 
and  other  relevant  material  have  been 
evaluated.  The  pesticide  is  considered 
useful  for  the  purpose  for  which  the 
tolerance  is  sought.  The  toxicological 
data  considered  in  support  of  the 
proposed  tolerance  include: 

1.  A  3-month  dietary  study  in  rats 
with  a  non-observed-effect  level  (NOEL 
at  12.5  milligrams/kilogram  body  weight 
(mg/kg  bwt/day)  (250)  ppm. 

2.  A  teratology  study  in  rats  with  a 
teratogenic  N'OEL  of  400  mg/kg/  bwt 
(highest  dose  tested),  Metalaxyl  was  not 
teratogenic,  even  m  the  presence  of 
maternal  toxicity.  The  NOEL  for  both 
developmental  and  maternal  effects  was 
50  mg/kg. 

3.  A  teratology  study  in  rabbits  with  a 
teratogenic  NOEL  of  300  mg/kg/bwt 
(highest  dose  tested).  Matalaxyl  was  not 
teratogenic,  nor  did  it  cause 
developmental  toxicity  even  in  the 
presence  of  maternal  toxicity  300  mg/kg. 

4.  A  Salmonella  mutagencity  study 
that  was  negative  for  reverse  mutations 
with  and  without  mammalian 
microsome  activation. 

5.  A  mouse  dominant  lethal  study  that 
was  negative  for  mutagenicity. 

6.  Metalaxyl  did  not  induce 
unscheduled  DNA  synthesis  in  rat 
hepatocytes  or  human  fibroblasts. 

7.  A  hamster  in  vivo  nucleus  anomaly 
test  was  negative  for  mutagenic  activity. 

8.  A  three-generation  rat  reproduction 
study  with  a  NOEL  of  62.5  mg/kg/  bwt/ 
day  (1.250  ppm.  highest  dose  tested). 

9.  A  6-month  dog  feeding  study  with  a 
NOEL  of  6.3  mg/kg  bwt/day  (250  ppm). 

10.  A  2-year  rat  chronic  feeding/ 
oncogenic  study  with  no  compound- 
related  oncogenic  effects  under  the 
conditions  of  the  study  at  dietary  levels 
up  to  1,250  ppm.  The  NOEL  is  12.5  mg/kg 
bwt/day  (250  ppm)  based  upon 
vacuolation  of  hepatocytes  at  1,250  ppm. 

11.  A  2-year  mouse  oncogenic  study 
with  no  compound-related  oncogenic 


effects  under  the  conditions  of  the  study 
at  dietan,'  levels  up  to  1.250  ppm. 

The  acceptable  daily  intake  (ADI). 
based  on  the  6-month  dog  feeding  study 
(.NOEL  of  6.3  mg/kg  bwt/day)  and  using 
a  hundred-fold  safety  factor,  is 
calculated  to  be  0.60  mg/kg  bwt/day. 
The  theoretical  maximum  residue 
contribution  (TMRC)  from  existing 
tolerances  for  the  U.S.  population 
average  is  calculated  to  be  0.0098  mg/kg 
bwt/day.  The  current  action  will 
increase  the  TMRC  by  0.0011  mg/kg  day 
or  11.2  percent.  Published  tolerances 
utilize  16.4  percent  of  the  ADI.  and  the 
current  action  will  utilize  an  additional 
1.9  percent  of  the  ADI. 

The  nature  of  the  residues  is 
adequately  understood,  and  analytical 
methodology  is  available  in  the 
Pesticide  Analytical  Manual,  Volume  II 
(PAM-II)  for  enforcement  purposes.  The 
PAM  II  method  involves  gas-liquid 
chromatography  (GLC)  with  alkali  flame 
ionization  detection  (AFID),  and  with 
mass  spectrometry  for  samples  that 
show  mterference  in  the  GLC  .^FID. 

Based  on  the  data  and  information 
considered,  the  Agency  concludes  that 
the  tolerances  will  protect  the  public 
health.  Therefore,  it  is  proposed  that 
these  tolerances  be  established  as  set 
forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Inspecticide,  Fungicide,  and  Rodenlicide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  mgredients  listed 
herein,  may  request  within  30  days  after 
published  of  this  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  should 
bear  a  notation  indicating  the  document 
control  number  [PP  7H5532/P430]. 
Written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Information  Services  Section,  at  the 
address  given  above  from  8  a.m.  to  4 
p.m..  Monday  through  Friday,  except 
legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164.  5  U.S.C.  601  through 
612),  the  Administrator  has  determined 
that  regulations  establishing  exemptions 
from  tolerance  requirements  do  not  have 
a  significant  economic  impact  on  a 
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substantial  number  of  small  entities.  A 
certification  statement  to  this  effect  was 
published  in  the  Federal  Register  of  May 
4.  1981  (46  FR  24950). 
(Sec.  408(e).  68  Stat,  514.  (21  U.S.C.  346a(e))) 

List  of  Subjects  in  21  CFR  Parts  193  and 
561 

Food  additives.  Animal  feeds, 
Pesticides  and  pests,  Reporting  and 
recordkeeping  requirements. 

Dated:  August  19.  1967. 

fdmes  W.  Akemian, 

At  !::ig  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  Chapter 
I  of  21  CFR  be  amended  as  follows; 

PART  193— [AMENDED] 

1.  In  Part  193: 

a.  The  authority  citation  for  Part  193 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  348. 

b.  Section  193.277  is  amended  by 
adding  new  paragraph  (d),  to  read  as 
follows: 

§  193.277    Metaiaxyl. 

*  •  *  •  • 

(d)  A  food  additive  regulation  is 
established  until  (date  1  year  after  date 
of  publication  of  the  final  rule  in  the 
Federal  Register  for  residues  of  the 
fungicide  metaiaxyl  |N-(2,6- 
dimethylphenyl)-.N-(methoxyacetyl)- 
alanine  methylester]  and  its  metabolites 
ciintaining  the  2.6-dimethylaniline 
moiety,  and  .N-(2-hydroxymethyl-6- 
methylphenylj-N-(methoxyacetyl)- 
alanine  methylester,  each  expressed  as 
metaiaxyl,  in  or  on  the  following 
processed  foods  when  present  therein  as 
a  result  of  application  to  growing  hops: 


Foods 


Parts 
pel 

mtllton 


Hops.  OnM 


f\ 


PART  561— (AMENDED] 


2,  In  Part  561: 

a.  The  authority  citation  for  Part  561 
continues  to  read  as  follows: 

Authority:  21  US  C  348. 

b.  Section  561.273  is  amended  by 
adding  new  paragraph  (d).  to  read  as 
follows: 

§  561.273    Metaiaxyl. 

•  *  •  *  * 

(d)  A  feed  additive  regulation  is 
established  until  (date  1  year  after  date 
of  publication  of  the  final  rule  in  the 
Federal  Register  for  residues  of  the 


fungicide  metaiaxyl.  lN-(2.6- 
dimethylphenyl)-.N-(methoxyacetyl)- 
alanine  methylester|  and  its  metabolites 
containing  the  2,6-dimethylaniline 
moiety,  and  N-(2-hydroxymethyi-6- 
methylphenyl)-N-{methoxyacetyl)- 
alanine  methylester.  each  expressed  as 
metaiaxyl,  in  or  on  the  following 
processed  feeds  when  present  therein  as 
a  result  of  application  to  growing  hops: 


Feeds 


Parts 
per 

mtiuon 


Hops 


50 


[PR  Doc.  87-19522  Filed  8-25-87;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  302 

Civil  Defense;  State  and  Local 
Emergency  Management  Assistance 
Program  (EMA) 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  revises 
the  Emergency  Management  Assistance 
(E.V1A)  program  formula  factors  by 
removing  from  the  calculation  the  factor 
that  provides  that  10  percent  of  the 
appropriated  funds  will  be  allocated  on 
the  basis  of  the  State's  population  in 
E.MA  participant  jurisdictions  as  a 
percentage  of  the  State's  total 
population.  The  proposed  rule  increases 
the  factor  known  as  the  "base"  that  now 
provides  that  5  percent  will  be  equally 
divided  among  the  50  States,  the  District 
of  Columbia,  and  the  Commonwealth  of 
Puerto  Rico  by  the  10  percent  removed 
form  the  EMA  population  factor  the 
base  would  thus  be  15  percent  that  is 
equally  divided  among  each  of  the 
States,  the  District  of  Columbia,  and  the 
Commonwealth  of  Puerto  Rico, 
DATE:  Comments  must  be  received  by 
October  26,  1987, 

FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  Barton,  FEMA,  Office  of  Civil 
Defense.  Washington,  DC  20472,  (202) 
646-3510. 

SUPPLEMENTARY  INFORMATION:  The 
proposal  to  remove  the  10  percent 
allocated  on  the  basis  of  the  State's 
population  in  EMA  is  supported  by  the 
following: 

1.  The  existing  factor  can  be  a 
deterrent  to  good  program  management. 
By  eliminating  a  local  jurisdiction  for 
nonperformance,  the  State  penalizes 
itself;  and  the  EMA  population  is 


reduced,  the  funds  to  that  State  are 
decreased. 

2.  From  time  to  time  program 
emphases  change  to  reflect  a  more 
current  assessment  of  the  locations 
where  the  capability  is  to  be  developed 
and  the  kinds  of  civil  preparedness 
readiness  activities.  In  this  context,  a 
renewed  emphasis  on  surging  civil 
defense  resources  suggests  a  more 
deliberate  expansion  of  the  number  of 
EMA  participant  jurisdictions. 

Due  to  changing  conditions  it  is 
appropriate  to  eliminate  this  EMA 
factor.  Similarly,  these  conditions  also 
warrant  increasing  the  base  factor  to 
each  State  from  5  percent  to  15  percent 
f(jr  reasons  including  awareness  that  all 
States  are  at  potential  risk  and  that  the 
costs  of  maintaining  emergency 
management  activities  are  increasing. 

The  change  in  this  factor  will 
facilitate  the  allocation  process  without 
substantive  negative  impact  on  the 
amount  allocated  to  the  States.  Using 
the  FY  1987  appropriated  EMA  funds 
level.  State  population  figures,  and  prior 
year  allocations,  FEMA  studied  various 
iterations  that  spread  the  10  percent 
from  the  EMA  population  factor  in 
various  ways  over  the  other  formula 
factors,  which  are:  The  amount  of  EMA 
funds  allocated  in  the  previous  year  (50 
percent),  the  population  of  the  State  (33 
percent),  and  the  reserve  (2  percent).  In 
each  of  the  sample  computations,  except 
for  the  one  that  is  proposed  in  this  rule, 
the  variances  as  to  the  amount  of  funds 
that  would  be  provided  by  the  formula 
were  judged  to  be  disruptive  to  the 
program.  While  all  States  would  be 
affected  by  the  change  in  the  formula, 
most  of  the  changes  would  be  less  than 
3  percent,  plus  or  minus,  of  the  total 
allocated  to  a  State  by  the  formula. 
Listed  below  are  the  initial  FY  1987 
EMA  State  allocations  (excluding 
distribution  of  the  2  percent  reserve  and 
the  territories)  compared  with  the 
allocations  based  on  the  proposed 
formula  factors  an  the  same 
appropriation  of  $54,123,000  (also 
excluding  the  2  percent  reserve 
distribution  and  the  territories  whose 
allocations  would  remain  the  same) 
along  with  the  percentage  of  increase  or 
decrease.  As  Federal  funding  to  which 
these  regulations  will  be  applicable  is 
less  than  SI 00. 000,000  annually,  the 
regulation  is  not  considered  to  be  a 
major  regulation  requiring  a  regulatory 
analysis  under  Executive  Order  12291. 
The  regulation  is  also  applicable  to 
States  to  which  the  funding  is  made 
available  and,  thus,  is  not  subject  to  the 
requirements  of  the  Regulatory 
Flexibility  Act  which  is  concerned  with 
small  entities.  No  regulatory  flexibility 
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analysis  will  be  prepared.  This 
amendment  does  not  call  for  any 
collection  of  information  requiring 


clearance  under  section  3504(h1  of  the 
Paperwork  Reduction  Act  and,  as  ihe 
regulation  is  administrative  m  chdracier, 


there  is  no  requirement  for 
environmental  clearance. 


Sta'.e 

FEMA 

PlOpOKKJ 

allocaiions 

r 

,rvtial  FY  1967   1 
aiiocatior 

—               1 

DoHar 
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Percem 
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449,399 
1,030,125 
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505.957 
773.490 
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List  of  Subjects  in  44  CFR  Part  302 

Civil  defense.  G.-ants  prugrams. 
National  defense. 

For  the  reasons  set  forth  in  the 
premamble  it  is  proposed  to  amend 
Chapter  I,  Subchapter  E.  Part  302.  Code 
of  Federal  Regulations  as  follows: 

PART  302— (AMENDED] 

1.  The  authority  citation  of  F*ar1  302 
;  continues  to  read  as  follows: 

Authority;  50  I'  S,C  App.  22.'5l  e.'  scq: 
Reorganization  Plan  No,  3  of  1978;  E.O,  12148. 

2.  In  §  302.5,  paragraphs  (b)(3)  and 
(b)(4)  are  removed  and  paragraph  (b)(5) 
is  reciesignated  as  pnr,3graph  [bK4). 


3  A  new  paragraph  (b)(3)  is  added: 

§302.5     Allocations  and  reaHocatkons. 

(b)   •    •    • 

(3)  Fifteen  (15)  percent  will  be  divided 
equally  among  the  50  States,  the  District 
t)f  Columbia,  and  Puerto  Rico,  in 
fulfillment  of  the  statutory  requirement 
to  give  due  regard  to  "relative  state  of 
development  of  civil  defense  readiness 
of  the  State"  [State  level), 

Da\e  McLoughlm, 

Deputy  Associate  Director.  State  and  Local 

Programs  and  Support 

|FK  Doc.  8:'-lQ52n  Filed  8-2,5-87  8;45  am) 

BlUklNQ  COOe  671S-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

MM  Docket  No.  87-324.  RM-5750  and  RM- 
5865) 

Radio  Broadcasting  Services;  Eupora 
and  Columbus,  MS 

agency:  Federal  Corr.mur.iCat.or.s 

Commission. 

ACnow:  Proposed  rule. 

summary:  This  document  requests 
comments  on  two  petitions  for  rule 
making.  The  petitions  are  mutually 


I 
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exclusive.  Tri  County  Broadcasting 
Company  requests  the  substitution  of 
FM  Channel  241C2  for  Channel  269A  at 
Eupora.  Mississippi  and  modification  of 
the  license  for  Station  WEXA(FM). 
Channel  269A  to  reflect  Channel  241C2. 
A  site  restriction  18.1  kilometers  east  of 
the  community  is  required  to 
accommodate  the  substitution.  Radio 
Columbus.  Inc.  proposes  the  substitution 
of  Channel  241C2  for  276A  at  Columbus, 
Mississippi  and  modification  of  its 
license  for  Station  WMBC,  to  reflect  the 
higher  class  channel.  A  site  restriction 
23.5  kilometers  west  of  the  community  is 
necessary  for  this  allotment.  This 
proposal  could  provide  a  first  wide 
coverage  area  station  to  Eupora  or  a 
second  such  service  to  Columbus. 
DATES:  Comments  must  be  filed  on  or 
before  October  13. 1987,  and  reply 
comments  on  or  before  October  28, 1987. 
ADDRESS:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant. 
as  follows: 
Olvie  E.  Sisk.  Partner,  Tri  County 

Broadcasting  Company.  Sisk 

Engineering.  Inc.,  P.O.  Box  549.  Fulton, 

Mississippi  38843 
Marvin  Rosenberg,  Frank  R.  jazzo. 

Flectcher,  Heald  &  Hildreth,  1225 

Connecticut  Avenue.  NW.,  Suite  400, 

Washington,  DC  20036  (Counsel  For 

Radio  Columbus.  Inc.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle.  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  8 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
87-324.  adopted  August  3. 1987,  and 
released  August  20.  1987.  The  full  text  of 
the  Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street,  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-3800.  2100  M  Street.  NW..  Suite 
140.  Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  19B0  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 


procedures  for  comments,  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Commuaications  Commission. 
Mark  N.  Lipp. 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division.  Mass  Media  Bureau. 

[FR  Doc.  87-19501  Filed  8-25-67;  8:45  am) 

BILLING  CODE  6712-01-M 

47  CFR  Part  73 

[MM  Docket  No.  87-308,  RM-58281 

Radio  Broadcasting  Services;  Socorro, 
NM  I     ' 

AGENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  by  Haynes 
Communications  Company  seeking  the 
substitution  of  Channel  225C1  for 
Channel  224A  at  Socorro,  New  Mexico, 
and  the  modification  of  its  license  for 
Station  KHBN-FM  to  specify  the  higher 
powered  channel.  Channel  225C1  can  be 
allocated  to  Socorro  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction.  In 
accordance  with  §  1.420(g)  of  the 
Commission's  Rules,  The  petitioner  will 
not  be  required  to  demonstrate  the 
availability  of  an  additional  equivalent 
channel  and  the  Commission  will  not 
accept  competing  expressions  of  interest 
in  use  of  the  higher  powered  channel  at 
Socorro.  Mexican  concurrence  in  the 
allotment  is  required  since  Socorro  is 
located  within  320  kilometers  (199  miles) 
of  the  U.S. -Mexican  border. 
DATES:  Comments  must  be  filed  on  or 
before  October  13, 1987,  and  reply 
comments  on  or  before  October  28. 1987. 
ADDRESS:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Carl  Haynes.  President. 
Haynes  Communications  Company,  P.O. 
Box  31235.  Jackson.  MS  39206. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K,  Shapiro.  Mass  Media  Bureau, 
(202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
87-308.  adopted  July  27, 1987,  and 
released  August  20, 1987.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 


Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800. 
2100  M  Street  NW.,  Suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex    , 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420.  ' 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

Mark  N.  Lipp, 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  87-19502  Filed  8-25-87:  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  No.  84-625;  RM-4739] 

Television  Broadcasting  Services; 
North  Las  Vegas,  NV 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  denies  a 
petition  for  rule  making  filed  by  James 
D.  Merkel  proposing  the  allotment  of 
VHF  television  Channel  4  to  North  Las 
Vegas.  Nevada.  This  allotment  would 
have  necessitated  the  substitution  of 
VHF  Channel  2  in  lieu  of  Channel  3  in 
las  Vegas,  Nevada,  the  substitution  of 
VHF  Channel  7  in  lieu  of  Channel  4  in 
Cedar  City,  Utah,  and  deletion  of  VHF 
Channel  2  in  Goldfield,  Nevada.  With 
this  action,  this  proceeding  is 
terminated. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Havne.  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  84-625, 
adopted  July  28, 1987,  and  released 
August  20,  1987.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 


UM  I 
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B-anch  (Room  230),  1919  M  Street  NW., 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Street,  NW.,  Suite 
140.  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows; 

Authority:  47  U  S.C  154.  303 
Federal  Communications  Commission. 
Bradley  P.  Holmes, 

Chief.  Pohcy  and  Rules  Division,  Moss  Media 

Bureau 

[FR  Doc.  87-19500  Filed  (i-2S-S~:  845  amj 

BILUNG  CODE  6712-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Determination  of 
Experimental  Population  Status  for  an 
Introduced  Population  of  Colorado 
Squawfish 

agency:  fish  and  Wilflife  Service. 

Inlenor. 

ACTION:  Proposed  rule. 

summary:  The  Fish  and  Wildlife  Service 
(Service)  proposes  to  introduce 
Colorado  Squawfish  [Ptychocheilus 
hicius]  into  the  Lower  Colorado  River  in 
Arizona  and  to  determine  the  population 
to  be  "nonessential  experimenl.il'-' 
according  to  section  10(j)  of  the 
Endangered  Species  Act^f  1973.  as 
amended.  Section  10(j)  of  that  Act 
authorizes  experimental  populations  of 
endangered  species  to  be  treated  as  if  . 
they  were  threatened.  The  Service  has 
much  more  discretion  in  devising  a 
management  program  for  threatened 
species  than  for  endangered  species, 
especially  on  matters  regarding 
regulated  taking.  Accordingly,  a  special 
rule  to  allow  take  in  accordance  with 
State  law  is  proposed  for  this 
nonessential  experimental  population. 
In  the  past.  Colorado  squawfish  were, 
more  widespread  in  the  State  of  1   •' 

Arizona,  occurring  in  several  river  *• 

drainages.  This  action  is  being  taken  in 
an  effort  to  establish  an  additions 
population  pf  Colorado  squawfish 
within  the  species'  historic  range.  The 
Service  is  requesting  comments  4od 
information  pertaining  to  this  proppsed 
reclassification. 


DATES:  Comments  from  all  interested 

parties  must  be  received  by  October  26, 
198".  Public  hearing  requests  m.^st  be 
rece:\ed  by  October  13,  198". 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Regional  Director.  L'.S.  Fish  and 
Wildlife  Service.  P.O.  Box  1306. 
Albuquerque.  New  Mexico  87103. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Service's  Regional  Office  of 
Endangered  Species.  500  Gold  .Avenue. 
SW..  Room  4000.  Albuquerque.  New- 
Mexico. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  Burton.  Endangered  Species 
Biologist,  Albuquerque.  New  Mexico 
(see  "ADDRESSES"  above)  (505/766- 
30972  or  FTS  474-3972), 
SUPPLEMENTARY  tNFORMATION: 

Background 

Among  the  significant  changes  made 
by  the  1982  .Amendments  to  the 
Endangered  Species  Act  (Pub.  L.  97-304) 
was  the  creation  of  a  new  section  10{j), 
which  established  procedures  for  the 
designation  of  specific  populations  of 
listed  species  as  "experimental 
populations,"  Regulations  implementing 
the  experimental  population  designation 
were  published  on  August  27, 1984  (49 
FR  33885),  Previous  to  the  1982 
Amendments,  the  Service  was  permitted 
to  translocate  populations  into 
unoccupied  portions  of  a  listed  species' 
historic  range  if  such  an  action  would 
foster  the  conservation  and  recoverj'  of 
the  species.  Local  opposition  to 
translocation  efforts  severely 
handicapped  the  effectiveness  of 
translocation  as  a  management  tool. 
This  opposition  stemmed  from  concerns 
regarding  the  restrictions  and 
prohibitions  on  private  and  Federal 
activities  affecting  endangered  species 
under  sections  7  and  9  of  the  Act.  Under 
section  10(j)  of  the  198%Amendments, 
past  and  future  translocated  populations 
established  outside  the  current  range, 
but  within  the  species'  historic  range, 
may  now  be  designated'at  the  discretion 
of  the  Service  as  experimental.  Such  a 
designation  will  increase  the  Service's 
flexibility  to  manage  these  translocated 
populations  because  the  Amendments 
provide  that  experimental  populations 
of  species  that  are  otherwise  listed  as 
endangered  may  be  treated  as 
threatened.  The  Service  has  much  more 
discretion  in  devising  management 
programs  for  threatened  species  than  for 
endangered  species,  especially  on 
matters  regarding  regulated  takings. 
Moreover,  populations  found  to  be 


nonessential  to  the  continued  existence 
of  the  species  in  question  would  not  be 
afforded  protection  under  section  7(a)(2) 
of  the  Act,  which  requires  Federal 
agencies  to  refrain  from  activities  that 
are  likely  to  jeopardize  the  continued 
existence  of  a  listed  species  or 
adversely  modify  its  critical  habitat.  The 
individual  organisms  comprising  the 
designated  experimental  population  will 
be  removed  from  an  existing  source  or 
donor  population  only  after  it  has  been 
determined  that  their  removal  itself  will 
not  violate  section  7(a)(2)  of  the 
Endangered  Species  Act  and  complies 
with  the  permit  requirements  in  section 
10(a)(1)(A)  and  (d).  The  Service 
proposes  a  nonessential  experimental 
population  of  the  Colorado  squawfish, 
currently  listed  as  endangered. 

The  Colorado  squawfish  was  once 
widespread,  occupying  the  entire 
Colorado  Raver  system  including  the 
Gila  River  system  m  Anzona.  Squawfish 
were  also  present  in  tributaries  of  the 
Gila  River,  including  the  Salt.  Verde, 
and  San  Pedro  Rivers  and  likely  several 
other  rivers.  The  last  specimen  known 
from  the  Arizona  waters  was  collected 
in  the^early  1950's.  Extensive  sampling 
since  the  1950's  has  failed  to  locate 
specimens  anywhere  within  the  State  of 
Arizona.  The  reasons  for  the  decline  of 
the  Colorado  Squawfish  are  dewatering. 
dams,  and  competition  with  exotic 
species  of  fish. 

Recovery  actions,  detailed  in  the 
Colorado  Squawfish  Recovery  Plan, 
include  the  reintroduction  of  the  species 
into  selected  streams  within  the  historic 
habitat.  Securing  several,  isolated 
populations  ensures  protection  from 
extinction  due  to  catastrophic 
destruction  of  a  single  population. 
Recent  reintroduction  efforts  have 
included  stocking  of  captive  reared 
Colorado  squawfish  in  the  Salt  and 
Verde  Rivers  in  Arizona.  Because 
potentially  good  habitat  remains  in  the 
Lower  Colorado  River,  the 
establishment  of  an  additional 
population  in  the  Lower  Colorado  River 
also  seems  likely.  This  additional 
population,  if  successfully  established 
could  contribute  to  the  recovery  of  the 
species.  The  stock  of  Colorado 
squawfish  to  be  used  in  this 
reintroduction  will  come  from  an  3 
existing  captive-bred  population  and 
will  not  result  in  the  removal  of  any 
individuals  from  the  wild  population. 

Status  of  Reintroduced  Populations 

The  reintroduced  population  of 
Colorado  squawfish  is  proposed  as  a 
nonessential  experimental  population 
according  to  the  provisions  of  the  1982 
Amendments  to  the  Endangered 


Species  Act.  Nonessential  experimental 
population  status  for  the  introduced 
Colorado  squawfish  means  that  they 
would  be  subject  only  to  provisions  of 
section  7(a)  (1)  and  (4)  of  the 
Endangered  Species  Act  which 
authorizes  Federal  agencies  to  establish 
programs  furthering  species 
conservation  and  which  require  Federal 
agencies  to  informally  confer  with  the 
Secretary  regarding  actions  that  are 
hkely  to  jeopardize  the  continued 
existence  of  the  species.  The  restrictions 
on  F'ederal  agency  activity  in  section 
7(a|(2)  would  not  apply  (with  the 
exception  of  activities  on  National 
Wildlife  Refuge  and  National  Park 
l.i.Tds).  lustification  for  the  nonessential 
status  for  the  proposed  introduced 
experimental  population  of  Colorado 
squawfish  is  as  follows.  Viable,  native 
populations  of  this  species  rem.ain  in 
porticms  of  the  Green.  Colorado,  and 
Yampa  Rivers  in  the  upper  Colorado 
River  basin.  In  addition,  attempts  are 
being  made  to  establish  other 
experimental  populations  in  the  Salt  and 
Verde  Rivers.  Sufficient  brood  stock  is 
availrible  at  Dexter  .National  Fish 
Hatchery,  where  successful  techniques 
for  propagating  and  rearing  this  species 
have  been  developed  and  are  in 
progress.  Creation  of  the  proposed 
experim.ental  population  from  captive 
breeding  stock  would  not  affect  the 
survivorship  of  the  remaining  native 
populations. 

Location  of  Reintroduced  Populations 

The  site  for  this  proposed 
reintroduction  of  Colorado  squawfish  is 
the  Lower  Colorado  River,  upstream 
f:om  the  Imperial  Dam  to  Parker  Dam  in 
Yuma  and  La  Paz  Counties,  Arizona, 
and  in  Imperial,  Riverside  and  San 
Bernardino  Counties,  California.  The 
reintroduction  site  is  within  the  historic 
riinge  of  the  species,  and  is  isolated  from 
all  other  populations  of  Colorado 
squawfish.  This  proposed  population  is 
500  miles  from  the  nearest  native 
population,  which  is  in  the  upper 
reaches  of  Lake  Powell.  The  closest 
designated  experimental  population  in 
the  Verde  River  near  PerkinsviUe, 
Arizona,  is  located  about  300  river  miles 
distant. 

Management 

The  Service  and  Arizona  Department 
of  Game  and  Fish  plan  to  initiate  this 
reintroduction  as  soon  as  possible. 
Present  plans  call  for  annual  stocking 
over  the  next  10  years.  The  first  stocking 


would  consist  of  as  many  as  100,000 
individuals.  All  of  the  fish  will  come 
from  hatchery  stock  spawned  and 
reared  at  Dexter  National  Fish 
Hatchery,  Dexter,  New  Mexico.  Fish 
from  Dexter  NFH  will  be  reared  to 
fingerling  size  by  the  State  of  Arizona  at 
Page  Springs  State  Fish  Hatchery, 
Cornville,  Arizona. 

Condition  of  the  reintroduced 
populations  will  be  checked  annually. 
Population  expansion  or  reduction, 
reproductive  success,  and  the  general 
health  condition  of  the  fish  will  be 
determined  by  monitoring  surveys.  This 
proposed  experimental  population  of 
squawfish  will  be  treated  as  threatened 
species  under  all  provisions  of  the  Act 
other  than  section  7(a)(2).  All  of  the 
prohibitions  referred  to  in  50  CFR  17.31 
would  apply  to  these  populations, 
except  that  individual  fishes  of  these 
populations  may  be  taken  in  accordance 
with  applicable  State  law. 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  government  agencies,  the 
scientific  community,  industry,  or  other 
interested  parties  concerning  any  aspect 
of  this  proposal  are  hereby  solicited. 
Comments  are  particularly  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  Colorado 
squawfish  in  the  Lower  Colorado  River; 

(2)  Information  of  environmental 
impacts  that  would  result  from  the  rule; 
and 

(3)  Possible  alternatives  to  this 
proposed  rule. 

Final  promulgation  of  the  regulation 
on  Colorado  squawfish  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  adoption  of  a  final  regulation 
that  differs  from  this  proposal. 

National  Environmental  Policy  Act 

A  draft  Environmental  Assessment 
under  NEPA  has  been  prepared  and  is 
available  to  the  public  at  the 
Endangered  Species  Office,  U.S.  Fish 
and  Wildlife  Service,  at  the  address 
listed  above.  This  assessment  will  form 
the  basis  for  a  decision,  to  be  made  prior 
to  the  publication  of  a  final  rule,  as  to 
whether  this  Is  a  major  Federal  action 


which  would  significantly  affect  the 
quality  of  the  human  environment 
within  the  meaning  of  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (implemented  at  40  CFR 
Parts  1500  through  1508). 

Executive  Order  12291,  Paperwork 
Reduction  Act,  and  Regulatory 
Flexibility  Act 

The  U.S.  Fish  and  Wildlife  Service  has 
determined  that  this  is  not  a  major  rule 
as  defined  by  Executive  Order  12291; 
that  the  rule  would  not  have  a  t 

significant  econoimic  effect  on  a 
substantial  number  of  small  entities  as 
described  in  the  Regulatory  Flexibility 
Act  (Pub.  L.  96-354).  The  introduction 
site  occurs  within  the  high  recreation 
use  area  of  the  Lower  Colorado  River. 
However,  this  listing  is  not  expected  to 
have  any  impact  on  recreational  uses 
and  is  notably  compatible  with  existing 
uses.  The  rule  as  proposed  does  not 
contain  any  information  collection  or 
recordkeeping  requirements  as  defined 
in  the  Paperwork  Reduction  Act  of  1980 
(Pub.  L.  96-511). 

Author 


The  primary  author  of  this  proposed 
rule  is  Sue  Rutman,  Endangered  Species 
Biologist.  U.S.  Fish  and  Wildlife  Service, 
P.O.  Box  1306.  Albuquerque,  New 
Mexico  87103  (505/766-3972). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals,  Plants 
(agriculture). 

Proposed  Regulation  Promulgation 

Accordingly,  it  is  hereby  proposed  to 
amend  Part  17,  Subchapter  B  of  Chapter 
I,  Title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  Part  17 
continues  to  read  es  follows: 

Authoritv:  Pub.  L  S3-205,  87  Stal.  884.  Pub. 
L  94-359,  90  Stat.  911;  Pub.  L  95-632,  92  Stat. 
3751:  Pub.  L.  9&-159.  93  Stat.  1225;  Pub.  L.  98- 
304,  96  Stat.  1411  (16  U.S.C.  1531  et  seg.]. 

2.  It  is  proposed  to  amend  §  17.11(h) 
by  revising  the  entry  "Squawfish, 
Colorado"  under  FISHES  to  read  as 
follows: 

§  17.1 1     Endangered  and  threatened 
wildlife. 


(h) 
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Common  name                        Scientitic  name                            '                                                              ihrealened                , 

c;ia.,.c          "^'^^          Cni.cal 
^'*'"*         listed          hawal 

Special 

tuies 

Fishes  • 

Squawfrsh.  Cotoado Ptychocheilus  Ijcius 


Do  . 


USA  Entire,  eiicept  where  listed  as  expenmenlal  popu-    E  ... 

(AZ.CA.CO.NM.NV.UT,WY),.     lations  below 
Mexico. 

do Salt  and  Verde  Rivers  drainages.  AZ.  and  lower     XN. 

Colorado  River  Irom  Imperial  Dam  to  Parttef  Dam. 
AZ.  CA 


1.193     NA 
193     NA 


NA 


17  8410) 
178411) 


3.  Add  the  following  special  rule  to 
Part  17  by  adding  a  new  §  17.84(f)  as 
follows: 

§  17.84    Special  rules— vertebrates. 


(f)  Colorado  squawfish  [Ptychocheihis 

hicius). 

(1)  The  Colorado  squawfish 
population  identified  in  paragraph  (f)(6) 
below  is  a  nonessential  experimental 
population. 

(2)  No  person  shall  take  the  species, 
except  in  accordance  with  applicable 
State  fish  and  wildlife  conservation 
laws  and  regulations  in  the  following 
instances: 

(i)  For  educational  purposes,  scientific 
purposes,  the  enhancement  of 
propagation  or  survival  of  the  species, 
zoological  exhibition,  and  other 
conservation  purposes  consistent  with 
the  Act,  or 

(ii)  Incidential  to  State  permitted 
recreational  fishing  activities,  provided 
that  the  individual  fish  taken  is 
immediately  returned  to  its  habitat,  or 

(iii)  In  accordance  with  State 
conservation  laws  and  regulations 
during  open  season. 

(3)  Any  violation  of  applicable  State 
fish  and  wildlife  conservation  laws  or 
regulations  with  respect  to  the  taking  of 
this  species  will  also  be  a  violation  of 
the  Endangered  Species  Act.        ^^ 

(4)  No  person  shall  possess,  s^ll.v 
deliver,  carry,  transport,  ship,  impon,,  (jr 
export,  by  any  means  whatsoever,  ai\!,' 
such  species  taken  in  violation  of  theae 
regulations  or  in  violation  of  applicabfb 
State  fish  and  wildlife  laws  or 
regulation. 

(5)  It  is  unlawful  for  any  person  to 
attempt  to  commit,  solicit  another  to 
commit,  or  cause  to  be  committed,  any 
offense  defined  m  paragraphs  (f)  (2) 
through  (4)  of  this  section. 

(6)  The  proposed  nonessential 
experimental  population  will  be  placed 
in  the  Lower  Colorado  River,  upstream 
from  Imperial  Dam  !o  Parker  Dam  in 
Yuma  and  l^  Paz  Counties,  Arizona, 
and  in  Imperial,  Riverside,  and  San 
Bernardino  Counties,  California, 


Dated:  July  9. 1987. 
Sutian -Recce, 

A  cting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 
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Endangered  and  Threatened  Wildlife 
and  Plants;  Proposal  to  Determine 
Endangered  Status  for  the  Shortnose 
Sucker  and  the  Lost  River  Sucker 

agency:  Fish  and  Wildlife  Service, 

ACTION:  Proposed  rule. 

SUMMARY:  The  Service  proposes  to 
determine  endangered  status  for  the 
shortnose  sucker  [Cha^mistes 
brevirostris]  and  Lost  River  sucker 
[Dehistes  luxatus),  fishes  restricted  to 
the  Klamath  Basin  of  south-central 
Oregon  and  north-central  California. 
Dams,  draining  of  marshes,  and 
diversion  of  rivers  have  reduced  the 
range  and  numbers  of  both  species  by 
more  than  95  percent.  This  action  would 
implement  the  protection  of  the 
Endangered  Species  Act  of  1973  for 
these  two  fish.  The  Service  seeks 
relevant  data  and  comments  from 
interested  parties  on  this  proposal. 

DATES:  Comments  from  all  interested 
p.irties  must  be  received  by  October  26, 
1987.  Public  hearing  requests  must  be 
received  by  October  13, 1987. 

ADDRESSES:  Comments,  hearing 
requests,  and  materials  concerning  this 
proposal  should  be  sent  to  the  Regional 
Director  (FWE-SE).  U.S.  Fish  and 
Wildlife  Service,  Lloyd  500  Building, 
Suite  1692,  500  N'E.  Multnomah  Street, 
Portland,  Oregon  97232.  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address.  ^ 

FOR  FURTHER  INFORMATION  CONTACT. 

.\1;.  Wayne  S.  W.'.i'e.  Chie!.  Drvisioriof 
Endangered  Species,  U.S.  Fish  and 
Wildlife  Service.  Lloyd  500  Building. 
Suite  1692,  500  NE.  Multnomah  Street, 
Portland,  Oregon  (503/231-€131  or  FTS 
429-6131). 


SUPPLEMENTARY  INFORMATION: 

Background 

Cope  (1879)  originally  described  the 
shortnose  sucker  [Chasmistes 
brevirostris]  and  Lost  River  sucker 
[Deltistes  luxatus)  from  Upper  Klamath 
Lake,  Oregon.  Later  during  the  1800's, 
Gilbert  (1898)  and  Evermann  and  Meek 
(1898)  described  two  other  species  of 
Chasmistes  from  the  same  lake.  A 
careful  review  of  all  available 
specimens,  however,  documented  that 
brevirostris  is  the  only  valid  species  of' 
Chasmistes  from  Upper  Klamath  Lake 
and  that  the  other  two  "species"  were 
merely  sex  or  condition  variants  of 
brevirostris  (Miller  and  Smith  1981). 

The  Lost  River  sucker  was  originally 
placed  in  the  genus  Chasmistes  by  Cope 
(1879).  Deltistes.  monotypic  genus,  was 
erected  for  the  Lost  River  sucker  in  1896 
based  on  the  delta-shaped  gill  rakers 
(Seale  1896).  In  addition  to  the  deltoid, 
short  gill  rakers,  the  Lost  River  sucker  is 
characterized  by  subterminal  mouth, 
small  hump  on  the  snout  (at  least  in 
preserved  specimens),  and  large  size  of 
adults  (ca.  10  lbs.).  The  primary 
morphological  characters  that 
distinguish  the  shortnose  sucker  from 
other  species  of  Chasmistes  include  the 
presence  of  a  terminal,  oblique  mouth 
with  weak  or  no  papillae  on  the  lips. 
Scales  are  small,  with  65  to  79  in  the 
lateral  line  and  21  to  25  around  the 
caudal  peduncle  (Miller  and  Smith  1981). 

The  Upper  Klamath  Lake  and  its 
tributaries  are  now  the  primary  refuge 
for  both  the  Lost  River  and  Shortnose 
suckers.  Remnant  or  highly  hybridized 
(hybrids  are  not  protected  under  the 
Endangered  Species  Act  per  1983 
Solicitor's  Opinion)  populations  of  these 
two  species  occur  in  the  Lost  River 
system  and  other  nearby  areas. 

In  addition  to  Upper  Klamath  Lake 
and  its  tributary  streams,  shortnose 
suckers  and  Lost  River  suckers  have 
been  collected  from  Copco  Reservoir, 
California  (Coots  1965,  Moyle  1976). 
Boyle  Reservoir,  Oregon  ()eff  S,  Ziller, 
pers.  comm.),  and  Clear  Lake  Reservoir, 
California  (Coots  1965,  Koch  et  al.  1975), 
Additionally,  shortnose  suckers  have 
been  collected  from  Lake  of  the  Woods, 
Oregon  (Andreasen  1975a).  The  Lost 
River  sucker  also  was  known  from 
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Sheepy  Lake,  Lower  Klamath  Lake  and 
Tuie  Lake  in  California  (Coots  1965). 

The  population  of  shortnose  suckers 
in  Copco  Reservoir  may  have  resulted 
from  drift  of  individuals  downstream  in 
the  Klamath  River  from  Upper  Klamath 
Lake.  Specimens  of  shortnose  suckers 
collected  from  Copco  Reservoir  in  1962, 
1978  and  1979  were  introgressed  with 
the  Klamath  smallscale  sucker 
(Catostomus  rimiculus)  (Miller  and 
Smith  1981).  Nonetheless,  Miller  and 
Smith  (1981)  regarded  the  Copco 
Reservoir  population  as  consisting  of 
"relatively  intact  gene  pool  of 
Chasmistes  brevirostris."  A  few 
shortnose  suckers  have  recently  been 
collected  from  Boyle  Reservoir,  located 
along  the  Klamath  River  between  Upper 
Klamath  Lake  and  Copco  Reservoir.  The 
status  of  this  population,  which  appears 
quite  small,  is  uncertain.  The  remaining 
populations  of  shortnose  suckers  have 
not  fared  as  well.  The  Lake  of  the 
Woods  population  was  lost  in  1952 
during  a  fish  eradication  program  aimed 
at  removing  carp  and  perch  from  the  late 
(Andreasen  1975a).  The  Clear  Lake 
Reservoir  population  of  shortnose 
suckers  shows  evidence  of  extensive 
hybridization  and  repeated 
backcrossing  with  the  Klamath 
largpscale  sucker  [Catostomus  snyderi] 
(Williams  et  a!..  1985).  Unlike  the 
population  of  suckers  in  Copco 
Reservoir  where  debate  exists 
concerning  the  extent  of  hybridization, 
the  Clear  Lake  Reservoir  population  is 
not  considered  to  be  true-breeding  or  to 
consist  of  a  relatively  intact  gene  pool. 

Like  the  shortnose  sucker,  the 
population  of  Lost  River  suckers  in 
Copco  Reservoir  may  have  resulted  from 
downstream  drift  of  individuals  from 
Upper  Klamath  Lake.  The  species  also 
may  exist  just  downstream  from  Copco 
in  Iron  Gate  Reservoir  (California 
Department  of  Fish  and  Game  1980).  A 
few  individuals  have  been  collected 
from  Boyle  Reservoir  in  the  Klamath 
River  between  Upper  Klamath  Lake  and 
Copco  Reservoir  (Jeff  S.  Ziller,  pers. 
comm.).  Populations  of  Lost  River 
suckers  in  Sheepy  Lake.  Lower  Klamath 
Lake  and  Tule  Lake  were  lost  after  1924. 
when  the  lakes  were  drained  for  farming 
(Movie  1976).  Prior  to  1924,  large 
numbers  of  Lost  River  suckers  were 
taken  from  Sheepy  Creek,  the  spawning 
stream  tributary  to  Sheepy  Lake,  for 
human  consumption  and  livestock  feed 
(Coots  1965).  The  Clear  Lake  Reservoir 
population  of  Lost  River  suckers  is  the 
last  remnant  of  the  species  in  the  Lost 
River  system.  The  population  in  Clear 
Lake  Reservoir  is  small  and  suffers  from 
large  numbers  of  exotic  species  and  lack 


of  sufficient  spawning  area  (Koch  et  al. 
1975). 

The  primary  factors  in  the  widespread 
decline  of  the  shortnose  sucker  and  Lost 
River  suckers  have  included  damming  of 
rivers,  instream  flow  diversion,  draining 
of  marshes  and  other  forms  of  water 
manipulation  Dams  have  been 
particularly  destructive  in  that  they 
have  blocked  spawning  runs  of  the  fish 
and  facilitated  hybridization  with  other 
types  of  suckers  in  the  dam's  tailwaters. 
Although  the  construction  of  large 
reservoirs  may  provide  suitable  feeding 
and  resting  habitat  for  these  lacustrine 
species,  the  reservoirs  often  lack  large 
inflowing  rivers  that  are  necessary  for 
successful  spawning.  Such  in  the  case  in 
Clear  Lake  Reservoir,  for  example, 
where  a  small  intermittent  creek  is  the 
only  habitat  that  remains  for  spawning 
attempts. 

Survey  work  performed  in  1984-1986 
bv  the  Oregon  Department  of  Fish  and 
Wildlife,  The  Klamath  Tribe,  and  the 
Service  have  shown  drastic  declines  in 
the  largest  remaining  population  of  both 
species  in  Upper  Klamath  Lake.  During 
the  1984  survey,  the  population  of 
shortnose  suckers  moving  out  of  Upper 
Klamath  Lake  in  the  spawning  run  was 
estimated  at  2,650  individuals.  The  1985 
and  1986  surveys  found  too  few 
shortnose  suckers  to  accurately  estimate 
the  population  size.  The  catch  per  unit 
effort  of  shortnose  suckers  declined  34 
percent  between  the  1984  and  1985 
spawning  runs.  In  1986,  catch  per  effort 
statistics  yielded  74  percent  decrease  in 
the  spawning  run  when  compared  to 
1985.  Although  the  population  levels  of 
the  Lost  River  sucker  have  remained 
substantially  above  those  critically  low 
levels  observed  for  the  shortnose,  the 
overall  decline  has  been  equally 
precipitous.  In  1984,  a  population  of 
23,123  Lost  River  suckers  was  estimated 
in  the  Upper  Klamath  Lake  spawning 
run.  By  the  1985  spawning  run,  the 
population  had  declined  to  11,861  (Bienz 
1986).  Although  the  shortnose  sucker 
and  Lost  River  sucker  are  long-lived  (up 
to  at  least  43  years  in  the  latter  species), 
the  drastic  decline  can  be  explained  by 
lack  of  successful  spawning.  No 
significant  recruitment  of  young  into  the 
populations  has  occurred  for 
approximately  18  years  (Scoppettone 
1986). 

The  Service  included  both  the  Lost 
River  and  shortnose  suckers  in  category 
2  of  its  December  30, 1982, 
comprehensive  notice  of  review  (47  FR 
58954)  of  vertebrate  species  under 
consideration  for  listing  as  endangered 
or  threatened.  Category  2  includes  those 
species  for  which  information  indicates 
that  proposing  to  list  as  endangered  or 


threatened  is  possibly  appropriate  but 
for  which  additional  data  are  needed. 
These  two  suckers  were  maintained  in 
the  September  18,  1985,  update  (50  FR 
37957)  of  the  1982  notice.  Additional 
information  that  has  since  been 
provided  to  the  Service  indicates  that 
listing  is  now  appropriate. 

Summary  of  Factors  Affecting  the 
Species  i 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.]  and 
regulations  (50  CFR  Part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  Lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  the  shortnose  sucker 
[Casmistes  brevirostris)  and  Lost  River 
sucker  [Deltistes  laxatus)  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction.  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

Initial  biological  surveys  of  the 
Klamath  Basin  indicated  the  presence  of 
large  populations  of  fishes,  and  suckers 
in  particular  (Cope  1879,  Gilbert  1898). 
Spawning  runs  of  suckers  from  Upper 
Klamath  Lake  were  large  enough  to 
provide  a  major  food  source  for  Indians 
and  local  settlers.  The  shortnose  sucker 
and  Lost  River  sucker  were  staples  in 
the  diet  of  the  Klamath  Indians  for 
thousands  of  years  (Charles  E.  Kimbol, 
pers.  comm.).  Even  through  the  1960's 
and  1970's,  runs  of  suckers  moving  from 
Upper  Klamath  Lake  up  into  the 
Williamson  and  Sprague  Rivets  were 
great  enough  to  provide  a  major  sport 
fishery  that  annually  attracted  many 
(John  Fortune,  pers.  comm.).  The 
primary  species  was  the  larger  Lost 
River  sucker,  locally  known  as  mullet, 
but  significant  numbers  of  shortnose 
suckers  also  occurred  in  the  runs.  During 
the  past  three  years,  however,  the 
Klamath  Tribe  and  local  biologists  have 
been  so  alarmed  by  the  population 
decline  of  both  suckers  that  the  Oregon 
Department  of  Fish  and  Wildlife  has 
recommended  a  closed  season  for  the      t 
1987  sport  fishery. 

Causes  of  the  declines  are  varied  and 
not  fully  understood.  Clearly,  there  has 
been  a  drastic  reduction  in  spawning 
success.  Recent  data  show  that  neither 
species  of  sucker  has  successfully 
spawned  for  approximately  18  years 
(Scoppettone  1986).  Most  of  the 
spawning  habitat  for  the  shortnose 
sucker  and  Lost  River  sucker  has  been 
lost.  The  primary  factor  may  have  been 
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the  construction  of  the  Sprague  River 
Dam  at  Chiloquin,  Oregon.  The  dam  is 
located  just  upstream  of  the  junction  of 
the  Sprague  and  Williamson  Rivers  and 
probably  eliminated  more  than  95 
percent  of  the  historical  spawning 
habitat.  Neither  the  shortnose  sucker  or 
Lost  Ri\er  sucker  spawn  in  the 
Williamson  River  upstream  of  its 
confluence  with  the  Sprague.  Fish 
ladders  have  been  constructed  at 
various  times  on  the  Sprague  River  Dam 
but  their  effectiveness  in  facilitating 
movement  of  suckers  around  the 
structure  has  been  minimal  to  non- 
existent because,  although  these  suckers 
are  strong-swimmers,  their  leaping 
ability  is  greatly  limited.  Any 
successfully-spawned  larvae  may  be 
diverted  into  agricultural  fields  by 
unscreened  irrigation  pumps  and 
diversions.  Minor  secondary  spawning 
occurred  in  the  larger  springs  that  flow 
from  along  the  shores  of  Upper  Klamath 
Lake,  f^ovveve^,  the  usefulness  of  these 
spawning  areas  was  lost  when  a 
railroad  was  constructed  along  the  east 
shore  of  the  lake  and  riprap  was  used  to 
fill  in  the  springs.  Further  problems  may 
have  been  caused  by  decreases  in  water 
quality  that  result  from  timber  harvest, 
removal  of  riparian  vegetation  and 
livestock  grazing. 

B.  Overutilization  For  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

In  past  years,  Oregon  State  law  has 
allowed  a  snag  fishery  for  the  Lost  River 
sucker.  The  shortnose  sucker  is 
incidentally  taken  each  spring  during  its 
spawning  runs  by  sport  fishermen 
snagging  the  larger  Lost  River  sucker. 
Approximately  1.3  percent  of  the 
shortnose  suckers  in  the  spawning  run 
were  tnken  in  the  1984  sport  fishing 
season  (Bienz  1986).  The  take  of  Lost 
River  suckers  was  greater,  with  a  5 
percent  exploitation  rate  in  1984  and  5.3 
percent  in  1985  fBienz  1986).  With 
normal  population  sizes,  som.e 
recreational  take  of  the  shortnose  sucker 
and  Lost  River  sucker  is  acceptable  and 
even  may  be  beneficial  because  creel 
censuses  provide  valuable  life  history 
data  on  the  species.  Under  the  greatly 
reduced  population  levels  now  existing, 
however,  any  recreational  take  is 
detrimental.  No  commercial  take  is 
known.  There  is  no  evidence  to  suggest 
that  collection  for  scientific  or 
educational  factors  is  significant.  It 
should  be  noted  that  nearly  all  scientific 
data  ha\e  been  obtained  from  fish 
collected  in  natural  die-offs  (see  Factor 
E.  below),  or  during  sport  fishing. 


C.  Disease  or  Predation 

Exotic  fishes  have  been  stocked  into 
the  Klamath  Basin  and  may  have  played 
some  role  in  the  decline  of  the  shortnose 
sucker  and  Lost  River  sucker.  Such 
exotic  species  can  serxe  as  sources  of 
parasites  and/or  diseases. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Oregon  state  law  requires  collection 
permits  to  obtain  specimens  of  either 
species  for  scientific  or  educational 
purposes.  Although  Oregon  state  law 
has  allowed  recreational  take  of  these 
species  in  the  past,  the  Oregon 
Department  of  Fish  and  Wildlife  has 
proposed  a  closed  season  to  the  Fish 
and  Game  Commission.  Regardless, 
sufficient  State  laws  do  not  exist  to 
protect  the  habitat.  California  State  law 
lists  the  shortnose  sucker  and  Lost  River 
sucker  as  endangered.  However,  the 
only  potentially  viable  California 
p(jpulations,  in  Copco  Reservoir,  are 
located  near  the  border  and  probably 
utilize  Oregon  waters  for  spawning. 

E.  Other  Natural  or  Manmode  Factors 
Affecting  Its  Continued  Existence 

Hybridization  with  the  Klamath 
largescale  and  Klamath  smallscale 
suckers  hasljeen  recognized  as  a 
problem  in  maintaining  the  genetic 
purity  of  shortnose  sucker  populations 
(.Miller  and  Smith  1981.  Williams  e/o/. 
1985).  Similarly,  hybridization  between 
the  Klamath  iargescele  sucker  and  Lost 
River  sucker  has  been  reported  in  Upper 
Klamath  Lake  (Andreasen  1975a) 
Although  hybridization  occurs  naturally 
between  many  species  of  suckers 
(family  Catostomidae).  increased 
incidence  of  hybridization  occurs  if  one 
of  the  parental  species  experience  a 
major  population  decline,  as  in  the  case 
of  the  shortnose  sucker.  Further 
hybridization  is  facilitated  by  dams  that 
block  spawning  runs  and  force 
individuals  of  closely  related  species  to 
spawn  in  mass  in  the  dam's  tailwaters. 
Spawning  of  the  shortnose.  Lost  River 
and  Klamath  largescale  sucker  occurs 
below  the  Sprague  River  Dam  at 
chiloquin. 

An  additional  source  of  mortality  is 
late-summer  die-offs  in  Upper  Klamath 
Lake.  A  major  die-off  of  Lost  River 
shortnose  suckers  was  observed  during 
1986  that  resulted  from  blue-green  algal 
blooms  (genus  Aphanizomenon] 
(Scoppettone  1986).  Sucker  die-offs  do 
not  occur  every  year,  but  may  occur  in 
dry  or  particularly  hot  years.  Pollution  of 
the  lake  and  decrease  summer  inflows, 
perhaps  caused  by  diversion  of  water 
the  agricultural  purposes,  aggravate  this 
phenomenon. 


The  presence  of  exotics,  such  as 
fathead  minnows  [Pimephales 
pronielas]  and  yellow  perch  [Perca 
flavescens].  may  inhibit  recovery. 
Fathead  minnows  were  first 
documented  in  the  Klamath  River 
system  during  1974  and  have  now 
spread  into  Upper  Klamath  Lake,  where 
they  have  become  abundant  (Andreasen 
1975b;  leff  S.  Ziller.  pers.  comm.).  The 
minnows  may  compete  with  the  native 
suckers  for  food.  Perhaps  in  response  to 
the  increased  number  of  fathead 
minnows,  the  yellow  perch  population  m 
Upper  Klamath  Lake  has  increased 
recently  (Jeff  S.  Ziller,  pers.  comm.).  The 
perch  are  potential  predators  on  young 
suckers.  Exotic  fishes  in  the  Lost  River 
system  include  bullheads  [Ictalurus 
spp.).  largemouth  bass  (Micropterus 
salmoides]  crappie  [Pomoxis  sp.)  green 
sunfish  (Lepomis  cyanellus).  rainbow 
trout  [Salmo  gairdneri),  and  Sacramento 
perch  (Archoplites  interruptus)  (Koch  rt 
al.  1975:  Jack  E.  Williams,  pers.  obs.). 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by 
these  species  in  determining  to  propose 
this  rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  the  shortnose 
sucker  and  Lost  River  sucker  as 
endangered.  This  action  is  warranted 
because  of  the  reduced  distribution  and 
numbers  of  these  species.  Where  the 
shortnose  sucker  and  Lost  River  sucker 
remain,  the  populations  are  declining 
rapidly  with  no  substantial  recruitment 
of  young  into  the  populations  for  the 
past  18  years.  In  addition  to  stopping 
any  additional  losses,  extensive 
research  and  initiation  of  recovery 
actions  are  necessary  to  prevent 
extinction  within  the  immediate  future. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act  requires  that 
critical  habitat  be  designated  to  the 
maximum  extent  prudent  and 
determinable  concurrent  with  the 
determination  that  a  species  is 
endangered  or  threatened. 

The  Service  finds  that  designation  of 
critical  habitaLi©f-th*-*tK5rtnose  sucker 
and  Lost  Ri/m- sucker  is  not  prudent  at 
this  tnTjftr-fts  noted  in  factor  "A"  of  the 
je  "Summary  of  Factors  Affecting 
the  Species",  much  of  the  historic 
spawning  habitat  is  not  now  accessible 
to  either  species  because  of  a  dam 
blocking  the  spawning  migrations  from 
Upper  Klamath  Lake.  Therefore, 
determining  the  boundaries  of  areas  to 
be  included  as  critical  habitat  is 
difficult.  Further,  agency  personnel  are 
well-aware  of  the  presence  of  both 
species  through  the  Klamath  Basin 


f 


32148 


Federal  Register  /  Vol.  52,  No.  165  /  Wednesday.  August  26,  1987  /  Proposed  Rules 


Sucker  Interagency  Working  Group, 
Little  additional  benefits  of  notification 
of  the  species  presence  would  be 
achieved  through  critiod  habitat 
design<!tion^  Because  of  these  factors, 
the  Service  finds  not  net  benefit  from 
proposing  critical  habitat  at  this  time.  If 
spawning  grounds  are  more  clearly 
identified,  critical  habitat  may  be 
pr(>posed  at  such  time. 

.Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups  and 
individuals.  The  Endangered  Species 
.Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part  below. 

Section  7(a)  of  the  Act,  as  amended 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
which  IS  proposed  or  listed  as 
endangered  or  threatened  and  with 
respect  to  its  critical  habitat,  if  any  is 
being  designated.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  Part  402.  Section 
7(aj(4)  requires  Federal  agencies  to 
confer  informally  with  the  Service  on 
any  action  that  is  likely  to  jeopardize 
the  continued  existence  of  a  proposed 
species  or  result  in  destruction  or 
adv(!rse  modification  of  proposed 
critical  habitat.  If  a  species  is  listed 
subsequently,  section  7(a)(2)  requires 
Feiieral  agencies  to  insure  that  activities 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat. 
If  a  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
SiTV'.e. 

Federal  actions  that  may  affect  the 
shortnose  sucker  and  Lost  River  sucker 
are  issuances  of  licenses  for  dam 
projects  by  the  Federal  Energy 
Regulatory  Commission;  grazing  or 
timber  harvesting  practices  of  the  Forest 
Service  along  Upper  Klamath  Lake  and 
the  Sprague  Riven  and  agreements, 
leases  or  other  arrangements  between 


The  Klamath  Tribe  and  local  irrigation 
interests  that  would  result  in  the 
diversion  of  water  from  the  Williamson 
or  Sprague  Rivers.  Permitting  activities 
of  the  Army  Crops  of  Engineers 
pursuant  to  section  404  of  the  Clean 
Water  Act  or  section  10  of  the  River  and 
Harbor  Act  may  be  affected,  although 
no  known  permits  are  pending  in  the 
subject  area. 

Recovery  activities  that  may  be 
initiated  include:  Maintain  or  improve 
spawning  habitat  in  streams,  reduce 
nutrient  inflow  into  lake  habitat  to 
improve  water  quality,  reduce  algal 
blooms  and  increase  level  of  dissolved 
oxygen,  obtain  pure  stock  for  captive 
propagation  and  reintroduction,  and 
conduct  research  to  determine  what 
would  facilitate  the  successful 
movement  of  these  fish  around  existing 
and  planned  dams  since  passage  of  fish 
over  the  existing  fish  ladders  is 
questionable. 

The  Act  and  implementing  regulations 
found  at  50  CFR  17.21  set  forth  a  series 
of  general  prohibitions  and  exceptions 
that  apply  to  all  endangered  wildlife. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to  take, 
import  or  export,  ship  in  interstate 
commerce  in  the  course  of  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  any 
listed  species.  It  also  is  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildlife  that  has  been 
taken  illegally.  Certain  exceptions  apply 
to  agents  of  the  Service  and  State 
conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  wildlife  species  under 
certain  circumstances.  Regulations 
governing  permits  are  at  50  CFR  17.22 
and  17.23.  Such  permits  are  available  for 
scientific  purposes,  to  enhance  the 
propagation  or  survival  of  the  species. 
and/or  for  incidental  take  in  connection 
with  otherwise  lawful  activities.  In  some 
instances,  permits  may  be  issued  during 
a  specified  period  of  time  to  relieve 
undue  economic  hardship  that  would  be 
suffered  if  such  relief  were  not 

available.  | 

1 
Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  accurate  and  as  effective  as  possible. 
Therefore,  any  comments  or  suggestions 
fron\  the  public,  other  concerned 
governmental  agencies,  the  scientific 
community,  industry,  or  any  other 
interested  party  concerning  any  aspect 
of  these  proposed  rules  are  hereby 
solicited.  Comments  particularly  are 
sought  concerning: 


(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  the  lack  thereof]  to  these 
species; 

(2)  The  location  of  any  additional 
populations  of  these  species  ana  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act: 

(3)  Additional  information  concerning 
the  range  and  distribution  of  these 
species; 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  these  species;  and 

Final  promulgation  of  the  regulations 
on  these  species  will  take  into 
consideration  the  comments  any  and 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  a  final  regulation  that  differs 
from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Request  must  be  filed  within 
45  days  of  the  date  of  the  proposal.  Such 
requests  should  be  made  in  writing  and 
addressed  to  the  Regional  Director 
(FWE-SE).  U.S.  Fish  and  Wildlife 
Service.  500  NE.  Multnomah  Street,  Suite 
1692,  Portland,  Oregon  97232. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  PR  49244), 
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(agriculture]. 


Fropu^ed  Regulations  i'romulgation 

Accordingly,  it  is  hereby  proposed  to . 
amend  Part  17,  Subchapter  B  of  Chapter 
L  Title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

PART  17— ;AMENDED] 

1,  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L  93-205.  87  Stat.  884.  Pub. 
L.  94-359.  90  Stat.  911:  Pub.  L.  95-632.  92  Stat. 
3751;  Pub.  L.  96-159.  93  Stat.  1225;  Pub.  L  97- 
304.  96  Stat.  1411  (16  U.S.C.  1531  et  seq.J. 

2.  It  is  proposed  to  amend  |  17.11(h), 
by  adding  the  following,  in  alphabetical 
order  under  "Fishes",  to  the  List  of 

Endangered  and  Threatened  Wildlife: 

§17.11     Endangered  arid  ttireaterted 
wildh'e 

(h)   *    •    * 


SpeCies 


Common  name 


Scientitic  name 


Histonc  range 


Vertebrate 

population  where 

andongered  or 

trveater>ed 


Status 


Cribcal 
ttatjOal 


Speciai 
ru4es 


Sucker,  Lost  Rtvef ,, 
Sucker.  Shonnose . 


Deltisles  kjxatus _.._ U.S.A  (OR.  CA) . 

•  •  • 

Criasmcstes  Iffevirosms USA  (OR.  CA) . 


Enue. E 

Entire E 


N/A 

N/A 


N.A 

N/A 


Dated   August  13  1Q«7 
Susan  Recce, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks 
[FRDoc  8--1958<i  F.ied  B-:,Vfi-  8:45  am] 
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This   section   of   the   FEDERAL   REGISTER 
contains  documents  other  than   rules   or 
proposed   rules  that  are   applicable  to   ttie 
public.   Notices  of   heanngs  and 
investigations,   committee   meetings,   agency 
decisions  and  rulings,  delegations  of 
authonty,   filing   of  petitions  and 
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DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

August  21,  1987. 

The  Department  of  Agriculture  has 
submitted  to  0MB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(s),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  [7] 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
An  indication  of  whether  section  3504(h) 
of  Pub,  L  96-511  applies;  (9)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listmg  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM,  Room  404-W  Admin. 
Bldg.,  Washington,  DC  20250.  (202)  447- 
2118. 

Comments  on  any  of  the  item.s  listed 
should  be  submitted  directly  to:  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington.  DC  20503,  Attn:  Desk 
Officer  for  USDA. 

If  you  anticipate  commenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  from  doing  so 
promptly,  you  should  advise  the  0MB 
Desk  Officer  of  your  intent  as  early  as 
possible. 


EXTENSION 

•  Agricultural  Stabilization  and 
Conservation  Service 

Summary  of  Buyers  Correction  Accounts 

MQ-71 

Weekly  for  six  week  period  only 

Small  businesses  or  organizations;  3,012 

responses;  1.506  hours;  not  applicable 

under  3504(h) 
Sarah  Matthews,  (202)  475-5012 

•  Agricultural  Stabilization  and 
Conservation  Service 

Daily  Warehouse  Sales  Summary 
MQ-80,  MQ-82,  and  MQ-72-2 
On  occasion 
Businesses  or  other  for-profit;  41,045 

responses;  5.238  hours;  not  applicable 

under  3504(h) 
Sarah  J.  Matthews,  (202)  475-5012 
Jane  A.  Benoit, 

Departmental  Clearance  Officer. 
[FR  Doc.  87-19582  Filed  8-25-87;  8:45  am] 

BILUNG  CODE  3410-1-M 


Forest  Service 

Intent  To  Supplement  the 
Environmental  Impact  Statement  for 
the  San  Juan  National  Forest  Land  and 
Resource  Management  Plan; 
Archuleta,  Conejos,  Dolores,  Hinsdale, 
La  Plata,  Mineral,  Montezuma,  San 
Juan,  San  Miguel,  and  Rio  Grande 
Counties,  Colorado 

The  Department  of  Agriculture,  Forest 
Service,  will  prepare  a  supplement  to 
the  Final  Environmental  Impact 
Statement  (EIS)  and  will  amend  the  San 
Juan  Forest  Land  and  Resource 
Management  Plan  (the  Forest  Plan).  The 
Forest  Plan  was  approved  September  29, 
1983.  The  Notice  of  Availability  for  the 
EIS,  Forest  Plan  and  Record  of  Decision, 
appeared  in  the  October  14, 1983, 
Federal  Register.  A  reanalysis  of  the 
Forest  Plan  was  required  by  Deputy 
Assistant  Secretary  of  Agriculture, 
Douglas  W.  MacCIeery's  decision  of  July 
31. 1985,  related  to  a  review  of  the 
Chiefs  decision  on  an  appeal  of  the  EIS 
and  Plan  by  the  Natural  Resources 
Defense  Council. 

There  is  no  determination  as  yet  as  to 
what  specific  changes  will  be  made  to 
the  Forest  Plan.  The  Forest  Service  has 
made  a  preliminary  determination  that 
changes  to  management  of  the  timber 
resource  will  occur,  requiring 
amendment(s)  to  the  Forest  Plan  [36 
CFR  219,10(f}l.  This  determination  is 
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based  on  results  of  its  reanalysis  efforts 
to  date.  The  Forest  Service  will 
subsequently  make  a  final 
determination  of  significance  in  a  new 
Record  of  Decision. 

The  analysis  will  concentrate  on  the 
following  issue  areas  which  initiated  the 
need  for  a  change: 

1.  USDA  decision  of  July  31, 1985; 

2.  Below  cost  timber  sales; 

3.  Timber  demand;  and 

4.  Aspen  management. 

The  issues  focus  on  demand  for  wood 
fiber  on  the  Forest,  "below-cost"  timber 
sales,  and  the  main  points  of  the 
MacCleery  decision.  These  six  main 
points  deal  with  economic  implications 
of  the  timber  program,  the  timber 
program's  contribution  to  net  public 
benefits,  timber  cost  reduction — revenue 
enhancement  studies,  timber  demand, 
timberland  suitability,  and  "below-cost" 
timber  sales. 

The  Proposed  Action  (Forest  Plan] 
and  alternatives  are  described  in 
Chapter  II  of  the  Final  Environmental 
Impact  Statement  prepared  for  the 
Forest  Plan  (Chapter  II,  pages  11-15 
through  11-38).  A  discussion  of  the  issues 
addressed  in  the  Final  EIS  is  on  pages  I- 
10  through  1-14.  Public  comment  on  the 
issues  and  the  Forest  Service  responses 
appear  in  Chapter  VI  of  the  Final  EIS. 

As  part  of  the  reanalysis  effort,  the 
original  alternatives  will  be  redesigned 
to  respond  to  the  issues  described 
above.  Additional  alternatives  may  be 
developed.  Federal,  State,  and  local 
agencies,  individuals,  and  organizations 
are  invited  to  submit  comm.ents  on  the 
issues. 

The  Forest  Service  is  following  the 
requirements  in  36  CFR  Part  219  for 
amending  the  Forest  Plan. 

Gary  E.  Cargill,  Regional  Forester, 
Rocky  Mountain  Region,  is  the 
responsible  official. 

The  draft  supplement  to  the 
Environmental  Impact  Statement  should 
be  available  for  public  review  and 
comment  by  April  1988.  The  final 
supplement  to  the  Environmental  Impact 
Statement  is  scheduled  to  be  completed 
by  September  1988. 

Written  comments  and  suggestions 
concerning  the  issues  and  their  analysis 
should  be  sent  to  John  R.  Kirkpatrick, 
Forest  Supervisor,  San  Juan  National 
Forest,  701  Camino  del  Rio.  Durango, 
Colorado  81301,  by  September  30, 1987. 
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Date:  August  17,  1987. 
S  H.  Hanks, 

Deputy  Regional  Forester. 
|FR  Doc.  87-19505  Filed  8-25-8".  8  45  am] 
BILLING  CCX>E  34ie-11-M 

Soil  Conservation  Service 

Intent  To  Prepare  an  Environmental 
Inripact  Statement;  Whites  Creek 
Watershed,  MS 

AGEMCY:  Soil  Conservation  Ser\'ice, 

LSD.\, 

action:  Notice  of  intent  to  prepare  an 

environmental  impact  statement, 

summary:  Pursuant  to  section  10212)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidehnes  (7  CFR 
Part  650);  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  being  prepared  for  the 
\\  hites  Creek  Watershed,  Webster 
County,  Mississippi. 
FOR  FURTHER  IMKNIMATION  CONTACT. 
L.  Pete  Heard,  State  Conservationist, 
Soil  Conservation  Service,  1321  Federal 
Building.  100  West  Capitol  Street, 
]  tckson,  Mississippi  39269,  telephone 
601-965-5205. 

SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  th>jt 
the  project  v^'ill  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  However,  because  the 
plan  requires  Congressional  Committee 
approval,  L.  Pete  Heard.  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are 
needed  for  this  project. 

The  project  concerns  a  plan  for  fiood 
prevention  and  providmg  for  future 
municipal  and  industrial  water  storage. 
Alternatives  under  consideration  to 
reach  these  objectives  include  a  multiple 
purpose  structure. 

A  draft  environmental  impact 
statement  will  be  prepared  and 
circulated  for  review  by  agencies  and 
the  public.  The  Soil  Conservation 
Service  invites  participation  and 
consulation  of  agencies  and  individuals 
that  have  special  expertise,  legal 
jurisdiction,  or  interest  in  the 
preparation  of  the  draft  en\  ironmenta! 
impact  statement.  Further  information 
on  the  proposed  action  may  be  obtained 
from  L.  Pete  Heard,  State 
Conservationist,  at  the  above  address. 

(This  activity  is  lislt^d  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 


1C.904 — Watershed  Protection  and  Flood 
Prevention — and  is  subject  to  the  provisions 
of  Executive  Order  12372  which  requires 
interaovemmental  consuiation  with  state  and 

iocai  officials) 

Drtted:  .A.ugust  17,  1987.    '' 
L.  Pete  Heard, 
State  ConBervationist. 
jP'R  Doc.  87-19512  Filed  8-25-87;  8:45  am] 
BILLING  CODE  MtO-1»-M 


AVIATION  SAFETY  COM«USS»ON 
Meeting;  Cancelled 

Previous  announcement:  52  FR  31798, 
August  24, 1987.  Meeting  10  am.  to  1 
p.m.,  August  28. 1987. 

Change  in  meeting:  Cancelled. 

For  further  information  contact; 
Richard  K.  Pemberton,  Administrative 
Officer,  Aviation  Safety  Commission. 
Premier  Building.  Room  1008.  1~25  1 
Street  NW.,  Washington,  DC  20006,  (202 
6J4-4677  or  (202)  634-4860. 
John  M.  Albertine, 
Chairman. 
[FR  Doc.  8--19677  Filed  8-25-8":  8.45  am) 

BILLING  CODE  SUO-AO-M 


DEPARTME^rr  OF  COMMERCE 

Agency  Form  Under  Revtew  by  the 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  0MB  for 

clearance  the  following  proposal  for 

collection  of  information  under  the 

provisions  of  the  Paperwork  Reduction 

Act  (44  U.S.C.  Chapter  35). 

A^ercy:  Minority  Business  Development 
Agency 

Title:  Memorandum  of  Understanding 
for  City/State  Governments 

Form  Number  Agency — NA;  0MB — 
0640—0012 

Type  of  Request:  Extension  of  a 
currently  approved  collection 

Burden:  150  respondents:  150  reporting 
hours 

Needs  and  Uses:  The  .Memorandum  of 
Understanding  (MOU)  identifies 
opportunities  that  State  and  local 
governements  will  make  available  to 
minority  firms.  The  MOU  program 
contributes  directly  to  the  success  of 
the  President's  Volunteer  Assistance 
Programs. 

Affected  Public:  State  or  local 
governments 

Frequency:  Annually 

Respondents  Obligation:  Voluntary 

OMBDesk  Officer  Donald  Arbuckle, 
395-7340 
Copies  of  the  above  information 

collection  proposal  can  be  obtained  by 


calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271. 
Departm.ent  of  Commerce,  Room  H6622, 
14th  and  Consititution  Avenue,  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
informabon  collection  should  be  sent  to 
Don  Arbuckle,  Room  3228  New 
Executive  Office  Building,  Washington. 
DC  20503. 


D,: 


.August  19. 1967. 


Uward  .Michals, 

DepartwentaJ  Clearance  Officer.  Office  of 

Management  and  Organization. 

[FR  Doc.  87-19518  Filed  8-25-fi7;  8:45  am) 

BILLING  COOe   9S10-C«f-M 


International  Trade  Administration 

lA-122-701] 

Potassium  Chloride  From  Canada; 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value 

AGENCY;  Import  .Administration. 
Intemcitionai  Trade  Administration, 
Commerce. 
ACTION:  Notice. 

SUMMARY:  We  have  preliminarily 
determined  that  potassium  chloride  from 
Canada  is  being,  or  is  likely  to  be,  sold 
in  the  United  States  at  less  than  fair 
value.  We  have  notified  the  U.S. 
International  Trade  Commission  (ITG) 
of  our  determination  and  have  directed 
the  U.S.  Customs  Ser\'ice  to  suspend  the 
liquidation  of  all  entries  of  the  subject 
merchandise  as  described  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice.  If  this  investigation  proceeds 
normally,  we  will  make  a  final 
determination  by  November  3,  1987. 
EFFECTIVE  DATE:  .August  25,  198-. 

FOR  FURTHER  INFORMATION  CONTACr. 

Micliae!  Ready  [202  3~-2'ol3;  or  .Mary  S. 
Clapp  (202  377-1769)  Office  of 
Investigations.  Import  Administration. 
International  Trade  Administration,  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue  NW., 
W.-.'^hington.  DC  20230. 

SUPPLEMENTARY  INFORMATION: 

Preliminary  Determination 

We  have  preliminarily  determined 
that  potassium  chloride  from  Canada  is 
being  or  is  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value,  as 
provided  in  section  733  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act).  We  made 
fair  value  comparisons  on  sales  of  the 
class  or  kind  of  merchandise  to  the 
United  States  during  the  period  of 
investigation,  September  1, 1986,  through 
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Febriiary  28. 1987.  The  margins  of  sales 
at  less  than  fair  value  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

On  February  10,  1987,  we  received  a 
petition  in  proper  form  filed  by  Lundberg 
Industries,  Ltd.  and  New  Mexico  Potash 
Corporation  on  behalf  of  the  U.S. 
industry  producing  potassium  chloride. 
In  compliance  with  the  filing 
requirements  of  §  353.36  of  the 
Commerce  Regulations  (19  CFR  353.36), 
the  petition  alleged  that  imports  of  the 
subject  merchandise  from  Canada  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Act,  and  that  these  imports  are  causing 
material  injury,  or  threaten  material 
injury  to,  a  United  States  industry. 

After  reviewing  the  petition,  we 
dt'tprmined  that  it  contained  sufficient 
grounds  upon  which  to  initiate  an 
antidumping  investigation.  We  initiated 
such  an  investigation  on  March  2,  1987 
[52  FR  6337,  March  1987)  and  notified 
the  ITC  of  our  action. 

On  March  16, 1987,  questionnaires 
were  presented  to  counsel  for  five 
Canadian  producers  and  exporters  of 
potassium  chloride.  An  extension  of 
time  in  which  to  respond  was  granted  to 
all  respondents.  We  received  responses 
from  the  Potash  Company  of  America 
(PCA).  Potash  Corporation  of 
Saskatchewan  (PCS),  Central  Canada 
Potash  (CCP),  PPG  Industries,  Inc./ 
Kalium  Chemicals  (Kalium).  and 
International  Minerals  and  Chemical 
Corporation  (IMC)  from  May  1, 1987,  to 
May  3,  1987. 

We  sent  deficiency  letters  to  all  five 
respondents  during  the  period  of  May  10 
through  16,  1987. 

On  June  26.  1987,  petitioners  requested 
a  postponement  of  the  preliminary 
determination.  On  July  1.  1987,  in 
accordance  with  section  733(c)(1)(A)  of 
the  Act,  we  postponed  the  preliminary 
deter,Tiinalion  to  August  7,  1987  (52  FR 
25897.  July  9,  1987), 

On  July  21,  1987.  in  accordance  with 
the  above-referenced  section  of  the  Act, 
we  further  postponed  the  preliminary 
determination  to  August  20,  1987  (52  FR 
28035,  July  27,  1987),  at  the  request  of  the 
petitioners. 

Additional  deficiency  letters  sere  sent 
to  respondents  during  July  and  August. 
Responses  to  all  deficiency  letters  were 
received  by  the  Department  piior  to  this 
determination. 

Scope  of  Investigation 

The  product  covered  by  this 
investigation  is  potassium  chloride, 
otherwise  known  as  muriate  of  potash. 


The  product  is  currently  classified  in  the 
Tariff  Schedules  of  the  United  States 
(TSUS)  under  item  number  380.50  and 
currently  classifiable  under  Harmonized 
System  (HS)  item  number  3104.20,00. 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
customs  nomenclature.  Congress  is 
considering  legislation  to  convert  the 
United  States  to  this  harmonized  system 
by  January  1, 1988.  In  view  of  this,  we 
will  be  providing  both  the  appropriate 
TSUS  item  numbers  and  the  appropriate 
HS  item  numbers  with  our  product 
descriptions  on  a  test  basis,  pending 
Congressional  approval.  As  with  the 
TSUS,  the  HS  item  numbers  are 
provided  for  convenience  and  customs 
purposes.  The  written  description 
remains  dispositive  as  to  the  scope  of 
the  product  coverage. 

We  are  requesting  petitioners  to 
include  the  appropriate  HS  item 
numbers  as  well  as  the  TSUS  item 
numbers  in  all  new  petitions  filed  with 
the  Department.  A  reference  copy  of  the 
proposed  Harmonized  System  schedule 
is  available  for  consultation  in  the 
Central  Records  Unit,  Room  B-099,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW., 
Washington.  DC  20230. 

Additionally,  all  customs  offices  have 
reference  copies,  and  petitioners  may 
contact  the  Import  Specialist  at  tf^ir 
local  customs  office  to  consult  the 
schedule. 

Fair  Value  Comparisons 

To  determine  whether  sales  in  the 
United  States  of  the  potassium  chloride, 
were  made  at  less  than  fair  value,  we 
compared  the  United  States  price  with 
the  foreign  market  value  as  specified 
below.  We  investigated  sales  of 
potassium  chloride  for  the  period 
September  1, 1986.  through  February  28, 
1987. 

United  Slates  Price 

We  based  United  States  price  on 
exporter's  sales  price  (ESP)  for  sales 
made  after  importation,  in  accordance 
with  section  772(c)  of  the  Act.  For  those 
sales  which  were  made  prior  to 
importation,  we  determined  that  the 
merchandise  had  been  purchased 
through  related  parties  directly  from  the 
manufacturer  or  producer  and.  therefore, 
based  on  the  United  States  price  on 
purchase  price  in  accordance  with 
section  772(b)  of  the  Act.  We  used 
purchase  price  for  those  sales  based  on 
the  following  analysis: 

1.  The  mechandise  in  question  was 
shipped  directly  from  the  manufacturer 
to  the  unrelated  buyer,  without  being 


introduced  into  the  inventory  of  a         I 
related  U.S.  selling  agent; 

2.  This  was  the  customary  commercial 
channel  for  sales  of  this  merchandise 
between  the  parties  involved:  and 

3.  The  related  selling  agent  located  in 
the  United  States  acted  only  as  a 
processor  of  sales-related 
documentation  and  a  communication 
link  with  the  unrelated  U.S.  buyer. 

Where  all  the  above  elements  are  met, 
we  regard  the  routine  selling  functions 
of  the  exporter  as  having  been  merely 
relocated  geographically  from  the 
country  of  exportation  to  the  United 
States,  where  the  sales  agent  performs 
them.  Whether  these  functions  take 
place  in  the  United  States  or  abroad 
does  not  change  the  substance  of  the 
transactions  or  the  functions 
themselves. 

We  regard  the  diversion  of 
merchandise  into  the  related  U.S.  selling 
agent's  inventory  as  an  important  factor 
in  distinguishing  between  ESP  and 
purchase  price  because  it  is  associated 
with  a  materially  different  type  of 
selling  activity  than  that  which  occurs 
on  a  direct  shipment  to  an  unrelated 
U.S.  purchaser.  In  situations  where  the 
related  party  places  the  merchandise 
into  inventory,  it  commonly  incurs 
substantial  storage  and  financial 
carrying  costs  and  has  added  flexibility 
in  its  marketing.  With  direct  shipments, 
the  activity  which  takes  place  in  the  U.S. 
is  the  mere  facilitation  of  a  transaction. 

We  also  use  the  inventory  test 
because  it  can  be  readily  understood 
and  applied  by  respondents  who  must 
reply  to  Department  questionnaires  in  a 
short  period  of  time.  It  is  objective  in 
nature,  as  the  final  destination  of  the 
goods  can  be  established  from  normal 
commerical  documents  associated  with 
the  sale  and  verified  with  certainty. 

We  calculated  purchase  price  and  ESP 
based  on  the  unpacked,  f.o.b.  or  c.i.f.. 
delivered  prices  to  unrelated  purchasers 
in  the  United  States.  We  made 
deductions  from  the  purchase  price  and 
ESP,  where  appropriate,  for  foreign 
inland  freight,  water  freight,  U.S.  inland 
freight,  marine  insurance,  brokerage, 
and  handling  charges  pursuant  to 
section  772(d)(2)(A)  of  the  Act.  We  also 
made  deductions,  where  appropriate,  for 
discounts  and  rebates.  Where  we  used 
EPS,  we  made  additional  deductions, 
where  appropriate,  for  credit  expenses, 
advertising,  warranty,  commissions  and 
other  U.S.  selling  expenses,  pursuant  to 
section  772(e)(1)  and  (2)  of  the  Act. 

Foreign  Market  Value 

We  initially  determined  that  all 
respondents,  except  CCP,  had  an 
adequate  number  of  sales  in  the  home 
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market  to  be  used  for  determining 
foreign  market  value  in  accordance  with 
section  733(a)(1)(A)  of  the  Act.  We 
determined  that  CCP  did  not  have  an 
adequate  number  of  home  market  sales 
and.  therefore,  used  sales  through 
Canpotex.  a  consortium  established  by 
Canadian  potassium  chloride  producers 
for  exporting  to  third  countries,  for 
determining  foreign  market  value  in 
accordance  with  section  773(a)(1)(B)  of 
the  Act. 

Petitioners  alleged  that  home  market 
and  third  country  prices  were  made  at 
less  than  the  cost  of  production  and  that 
constructed  value  should  be  used  to 
compute  foreign  market  value. 

We  calculated  cost  of  production 
based  on  respondents'  submissions.  We 
made  certain  adjustments  to  the  cost 
data  when  the  value  reported  did  not 
fully  reflect  the  costs  incurred  by  the 
company. 

We  adjusted  the  cost  of 
manufacturing: 

•  To  include  a  "resource  payment" 
made  by  PCA  for  leasing  land. 

•  To  calculate  a  weighted-average 
cost  of  manufacturing  for  both  PCA 
mines  producing  potash  during  the 
period  of  investigation. 

We  adjusted  the  general  expenses: 

•  To  exclude  the  "resource  payment" 
made  by  PCA. 

•  To  exclude  ex-factory 
transportation  expense  for  IMC  and 
CCP. 

•  To  include  or  revise  the  financial 
expenses  for  all  companies. 

•  To  include  general  research  and 
development  for  PCS.  Kalium.  CCP.  and 
IMC. 

•  To  reclassify  certain  expanses 
reported  as  packing  for  IMC  and  PCS. 

•  To  include  actual  selling  expenses 
for  third  country  or  home  market  sales, 
as  applicable,  for  all  companies. 

We  are  requesting  additional 
information  regarding  possible  costs 
associated  with  the  closing  of  mines  due 
to  flooding.  We  will  consider  how  such 
costs  should  be  treated  for  purposes  of 
the  final  determination. 

We  compared  home  market  or  third 
country  prices,  as  appropriate,  to  cost  of 
production.  For  PCS  and  PCA,  we  found 
insufficient  home  market  sales  above 
cost  to  use  as  the  basis  for  determining 
fair  value  and,  therefore,  used 
constructed  value  For  ICM,  Kalium,  and 
CCP,  we  calculated  foreign  market  value 
on  the  basis  of  home  market  or  third 
country  (for  CCP)  sales  where  there 
were  an  adequate  number  of  sales 
above  cost.  Where  there  were  no  sales 
of  such  or  similar  merchandise  or 
insufficient  sales  of  such  or  similar 
merchandise  at  prices  above  cost  of 


production,  we  based  foreign  market 
value  on  constructed  value. 

In  accordance  with  section  773  of  the 
Act,  where  we  calculated  foreign  market 
value  based  on  f.o.b.  delivered  or  c.i.f., 
home  market  or  third  country  prices  to 
unrelated  purchasers,  we  made 
deductions,  were  appropriate,  for 
rebates,  inland  freight,  water  freight, 
and  insurance.  The  third  country  price 
used  to  represent  sales  by  CCP  were 
Canpotex's  prices  to  Japan. 

We  made  adjustments  under  section 
353.15  of  the  Commerce  Regulations  for 
differences  in  circumstances  of  sale  for 
credit  expenses,  warranties,  advertising, 
technical  service  expenses,  and  after 
sale  warehousingexpenses  in  the 
United  States  and  home  market,  where 
appropriate.  Where  appropriate  we 
made  an  adjustment  for  differences  in 
commissions  or  offset  commissions  in 
one  market  with  selling  expenses  in  the 
other  market. 

For  comparison  to  exporter's  sales 
price  transactions,  we  offset  indirect 
selling  expenses  incurred  on  home 
market  or  third  country  sales  up  to  the 
amount  of  the  selling  expenses  incurred 
on  sales  in  the  U.S.  market,  in 
accordance  with  §  353.15(c)  of  our 
regulations. 

In  accordance  with  section  773(e)  of 
the  Act,  the  constructed  value  included 
material  and  fabrication  costs,  general 
expenses  and  profit,  adjusted  as  noted 
in  our  description  of  "cost  of 
production"  above.  Since  general 
expenses  exceeded  the  statutory 
minimum  of  10  percent  of  material  and 
fabrication  costs,  the  actual  expenses 
were  used.  Since  profit  was  less  than 
the  statutory  minimum,  eight  percent 
profit  was  added. 

Since  all  potassium  chloride  is  sold  in 
bulk,  there  were  no  packing  expenses  to 
be  added.  We  made  adjustments  to 
constructed  value  for  difference  in 
circumstances  of  sale  and  to  offset  ESP 
selling  expenses  as  described  above. 

Currency  Conversion 

For  ESP  comparisons,  we  used  the 
official  exchange  rate  in  effect  on  the 
date  of  sale,  in  accordance  with  section 
773(a)(1)  of  the  Act,  as  amended  by 
section  615  of  the  Trade  and  Tariff  Act 
of  1984  (1984  Act).  For  purchase  price 
comparisons,  we  used  the  exchange  rate 
described  in  §  353  56ia)(l)  of  our 
regulations.  All  currency  conversions 
Vv^ere  made  at  the  rates  certified  by  the 
Federal  Reserve  Bank. 

Critical  Circumstances 

On  June  19, 1987,  the  petitioners 
alleged  that  "critical  circumstances" 
exist  within  the  meaning  of  section 
733(e)  of  the  Act  with  respect  to 


potassium  chloride  from  Canada.  In 
determining  whether  critical 
circumstances  exist,  that  section 
provides  that  we  examine  whether: 

(A)  (i)  There  is  history  of  dumping  in 
the  United  States  or  elsewhere  of  the 
class  or  kind  of  merchandise  which  is 
the  subject  of  investigation;  or 

(ii)  The  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  merchandise 
which  is  the  subject  of  the  investigation 
at  less  than  fair  value;  and 

(B)  There  have  been  massive  imports 
of  the  class  or  kind  of  merchandise 
which  is  the  subject  of  the  investigation 
over  a  relatively  short  period. 

Pursuant  to  section  735(a)(3)(B),  we 
generally  consider  the  following  data  in 
order  to  determine  whether  massive 
imports  have  taken  place  over  a  short 
period  of  time:  (1)  The  volume  and  value 
of  the  imports:  (2)  seasonal  trends:  and 
(3)  the  share  of  domestic  consumption 
accounted  for  by  the  imports. 

To  determine  whether  imports  have 
been  massive  over  a  relatively  short 
period,  we  analyzed  recent  Department 
of  Commerce  IM-146  trade  statistics  on 
imports  of  this  merchandise  for  equal 
periods  immediately  preceding  and 
following  the  filing  of  the  petition. 
Comparing  imports  during  December- 
February  to  March-May.  these  statistics 
show  an  increase  in  both  quantity  and 
value  in  the  post-filing  period  over  the 
pre-filing  period.  (The  petition  was  filed 
on  February  10, 1987.) 

However,  a  further  review  of  the 
statistics  shows  that  a  seasonal  trend 
exists  for  imports  of  potassium  chloride 
to  the  U.S.  The  statistics  show  that 
imports  of  potassium  chloride  from 
Canada  during  the  March-May  period 
exceeded  imports  during  the  preceding 
December-February  period  in  each  of 
the  last  four  years.  The  average  increase 
was  27  percent.  The  increase  this  year 
(since  the  filing  of  the  petition)  was  15 
percent,  a  percentage  increase  less  than 
the  average  of  the  preceding  four  years, 
and  also  a  smaller  percentage  increase 
than  in  any  of  the  last  four  years.  In 
addition,  our  review  of  import 
penetration  figures  indicates  that  the 
Canadian  share  of  domestic 
consumption  has  dropped  from  84 
percent  in  1986  to  74  percent  in  the  first 
five  months  of  1987, 

We  therefore  conclude  that  massive 
imports  do  not  exist.  Having  so 
concluded,  it  is  not  necessary  for  us  to 
address  the  issue  of  whether  there  is  a 
history  of  dumping  or  whether  the 
importers  should  have  known  that  the 
merchandise  was  being  sold  at  less  than 
fair  value. 
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Based  on  the  above  informalion.  we 
believe  that  massive  imports  have  not 
occurred  and,  therefore,  we 
preliminarily  conclude  that  critical 
circumstances  do  not  exist  with  respect 
to  imports  of  potassium  chloride  from 
Canada. 

Verification 

As  provided  in  section  776(a]  of  the 
Act.  we  will  verify  all  inf-rmation  used 
in  reaching  the  final  determination  in 
this  investigation 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  potassium  chloride  from 
Canada  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption,  on  or 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

The  Customs  Service  shall  require  a 
cash  deposit  or  the  posting  of  a  bond 
equal  to  the  estimated  amounts  by 
which  the  foreign  market  values  of 
potassium  chloride  exceed  the  United 
States  price  as  shown  below.  This 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice. 


Manu(actu'ef/pfoducof/e«po<tei 


Weigm- 
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avGrage 
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percent- 
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Potasn  CorpofatKxi  o*  Saskatchewan 51  90 

International  Minerals  and  Chemical  CorpOfation 9  14 

PPG  KaiHjni _ 2967 

Central  Canada  Potash 85.20 

Poiasfi  ComparTy  ot  Amenca 77  44 

An  Otr>ers  36.62 


ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  proprietary 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  an  administrative  protective 
order,  without  the  written  consent  of  the 
Deputy  Assistant  Secretary  for  Import 
Administration. 

The  ITC  will  determine  whether  these 
imports  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry  before 
the  later  of  120  days  after  we  make  our 
preliminary  affirmative  determination, 
or  45  days  after  we  make  our  final 
determination. 


Public  Comment 

In  accordance  with  §  353.47  of  our 
regulations  (19  CFR  353.47),  if  requested, 
we  will  hold  a  public  hearing  to  afford 
interested  parties  an  opportunity  to 
comment  on  this  preliminary 
determination  at  9:30  a.m.  on  October  5, 
1987,  at  the  U.S.  Department  of 
Commerce,  Room  6802, 14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230.  Individuals  who  wish  to 
participate  in  the  hearing  must  submit  a 
request  to  the  Deputy  Assistant 
Secretary  for  Import  Administration. 
Room  B099,  at  the  above  address  within 
10  days  of  this  notice's  publication. 
Requests  should  contain:  (1)  The  party's 
name,  address,  the  telephone  number; 
(2)  the  number  of  participants;  (3)  the 
reasons  for  attending;  and  (4)  a  list  of 
the  issues  to  be  discussed.  In  addition, 
prehearing  briefs  in  at  least  10  copies 
must  be  submitted  to  the  Deputy 
Assistant  Secretary  by  October  2, 1987. 
Oral  presentations  will  be  limited  to 
issues  raised  in  the  briefs.  All  written 
views  should  be  filed  in  accordance 
with  19  CFR  353.46,  within  30  days  of 
publication  of  this  notice,  at  the  above 
address  in  at  least  10  copies. 

This  notice  is  published  pursuant  to 
section  733(0  of  the  Act  (19  U.S.C. 
1673b(f)). 
Joseph  Spetrini 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 
August  20,  1987. 

[FR  Dnc  87-19677  Filed  8-25-87:  8:45  am] 
BILLING  COO€  JS10-OS-M 


Petitions  by  Producing  Firms  for 
Determinations  of  Eligibility  to  Apply 
for  Trade  Adjustment  Assistance 

Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  from  the 
ibllowing  firms:  (1)  Triton  Industoies, 
Inc.,  1020  North  Kolmar  Avenue, 
Chicago,  Illinois  60651,  producer  of  parts 
for  computers  and  office  machines 
(February  18, 1987);  (2)  Buffalo  Computer 
Graphics,  3741  Lake  Shore  Road, 
Blasdell,  New  York  14219,  producer  of 
radar  simulators  (February  25, 1987);  (3) 
Florida  Medical  Industries,  Inc.,  P.O. 
Box  510,  Leesburg,  Florida  32749, 
producer  of  thermometers  and  fever 
strips  (February  27, 1987);  (4)  Midwestco 
Enterprises,  Inc.,  2735  North  Ashland 
Avenue,  Chicago,  Illinois  60614, 
producer  of  electronic  transformers 
(March  3, 1987);  (5)  CPC,  Incorporated, 
One  Circuit  Drive.  Randolph, 
Massachusetts  02368,  producer  of  circuit 
boards  (March  3, 1987);  (6)  The  Short 
Run  Stampirjg  Company,  Inc.,  925  East 
Linden  Avenue,  Linden,  New  Jersey 


07036,  producer  of  metal  stampings  for 
electronic  components  (March  6. 1987); 
(7)  Dunleigh-Tuxton  Corporation,  1  East 
33rd  Street,  New  York,  New  York  10016, 
producer  of  men's  neckwear  (March  10. 
1987);  (8)  Best  Craft  Handbags 
Corporation.  3  East  33rd  Street.  New 
York,  New  York  10016,  producer  of 
handbags,  wallets,  belts,  cassette  cases 
(March  11, 1987):  (9)  Infitec.  Inc..  P.O. 
Box  2956,  Syracuse,  New  York  13320, 
producer  of  timing  devices  (March  12, 
1987);  (10)  American  Industries,  Inc., 
P.O.  Box  463,  East  Longmeadow, 
Massachusetts  01028,  producer  of 
security  alarms  and  components  (March 
16, 1987);  (II)  Perfect  Optics.  Inc.,  2601 
South  State  Street,  Ann  Arbor,  Michigan 
48104,  producer  of  optical  lenses,  prisms 
&  coatings  (March  19, 1987);  (12)  IMS 
Manufacturing  Company,  Inc.,  P.O.  Box 
8,  Lietchfield,  Kentucky  42754,  producer 
of  men's  &  women's  coats  &  jackets  & 
women's  slacks  (March  20,  1987);  (13) 
Catciogue  Service  of  Westchester,  Inc.. 
159  Main  Street.  New  Rochelle.  New 
York  10801,  producer  of  colored 
catalogue  sheets  (March  24, 1987);  (14) 
National  Fabricator  Industries,  Ltd..  937 
Saw  Mill  River  Road,  Yonkers,  New 
York  10710,  producer  of  exercise 
equipment  (March  24,  1987);  (15)  B  and  B 
Diversified  Contractors,  Inc.,  1005 
Northwest  Jones  Avenue,  Albany, 
Oregon  97321.  producer  of  processed 
emery  (March  26, 1987);  (16)  Rudbar. 
Inc.,  55  South  Street,  Mount  Vernon, 
New  York  10550,  producer  of  TV  stands 
(March  26, 1987);  (17)  Tulane  Luggage 
Corporation,  592  Johnson  Avenue, 
Brooklyn,  New  York  11237,  producer  of 
attache,  cases  and  other  occupational 
bags  and  cases  (March  26, 1987):  (18) 
DeWitt  Apparel,  Inc.,  P.O.  Box  438, 
Uniontown,  Alabama  36786.  producer  of 
men's  and  boys'  slacks  (March  31;  1987); 
(19)  Ron-Vik,  Inc.,  800  Colorado  Avenue 
South,  Minneapolis,  Minnesota  55416, 
producer  of  strainers  and  washers  of 
wire  mesh  (April  3, 1987);  (20)  Expert- 
Rex.  Inc.,  459  West  15th  Street,  New 
York,  New  York  10011,  producer  of 
ladies'  belts,  shaving  kits  and  shoe  shine 
kits  (April  6, 1987);  (21)  Burnett  Process, 
Inc.,  P.O.  Box  331,  Syracuse,  New  York 
13206,  producer  of  fiberglass  insulating 
material  and  hardboard  backing 
materials  (April  7, 1987);  (22)  QDP 
Computer  Systems,  Inc.,  23632 
Mercantile.  Beachwood,  Ohio  44122, 
producer  of  circuit  boards  (April  7, 
1987);  (23)  Comfy,  Inc..  1533  26th  Street. 
Santa  Monica,  California  90404, 
producer  of  auto  sheepskin  covers, 
(April  9, 1987);  (24)  Fredon  Corporation, 
P.O.  Box  600,  Mentor,  Ohio  44061, 
producer  of  component  parts  for  diesel 
locomotive  engines,  transmission  parts 
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for  off-highway  vehicles  and  component 
parts  for  various  other  machinery  and 
equipment  (April  13. 1987);  (25)  Crippen 
Manufacturing  Company,  Inc.,  P.O.  Box 
350,  Alma,  Michigan  4B801.  producer  of 
agricultural  seed  cleaners  (April  13. 
1987);  (26)  Master  Engraving.  Inc.,  19 
Wallace  Street,  Elmwood  Park,  New 
Jersey  07407,  producer  of  industrial 
robots,  laboratory  and  testing 
equipment,  and  component  parts  for 
aircraft  (April  15,  1987);  (27)  Apparat, 
Inc.,  6801  S.  Dayton  Street,  Englewood, 
Colorado  80112,  producer  of  expansion 
boards  and  cables  for  personal 
computers  (April  21, 1987);  (28)  Stylex, 
Inc.,  620  Cooper  Street,  Delanco,  New 
Jersey  08075,  producer  of  office  furniture 
(April  22, 1986);  (29)  Computer 
Components,  Inc.,  629  Fifth  Avenue, 
Pelham.  New  York  10803,  producer  of 
coils  and  relays  (Apnl  22,  1987);  (30)  TjT 
Incorporated.  P.O.  Box  278,  Emmett, 
Idaho  83617,  producer  of  rebuilt  running 
gears  for  transportation  of  mobile  homes 
(May  1, 1987);  (31)  European  Jewelry, 
Inc.,  1424  Fourth  Avenue,  Room  630, 
Seattle,  Washington  98111,  producer  of 
rings,  pendants,  earrings,  and  bracelets 
(May  7,  1987);1  (32)  Phoell  Manufacturing 
Company.  5700  West  Roosevelt  Road, 
Chicago,  Illinois  60654,  producer  of 
fasteners  (May  5, 1987);  (33)  Sahiin 
International,  Inc.,  P.O.  Box  289, 
Birmingham,  Michigan  48012,  producer 
of  automated  press  handling  equipment, 
industrial  robots  (May  11, 1987);  (34) 
Adorable  Coat  Co.,  Inc.,  85  Tenth 
Avenue,  New  York,  New  York  10011, 
producer  of  women's  fake  fur  coats  and 
jackets  (May  11. 1987);  (35)  Jameco 
Metal  Products  Co.,  Inc.,  Jamaica,  New 
York  11433,  producer  of  women's  metal 
belts  (May  7, 1987);  (36)  Lipe-RulUvay 
Corporation,  P.O.  Box  4827,  Syracuse. 
New  York  13221.  producer  of  roller 
bearings  (May  11, 1987);  (37)  Anchor 
Industries,  Inc.,  1725  London  Road, 
Cleveland,  Ohio  44112.  producer  of 
motor  mounts  and  drive  line  supports 
(May  13. 1987);  (38)  Spectra  Products 
Corportion,  335  North  Griffin  Street. 
Grand  Haven,  Michigan  49417,  producer 
of  forklift  fenders  and  channels  for 
overhead  cranes  (May  12, 1987);  (39) 
Dunleigh-Tuxton  Corporation,  1  East 
33rd  Street,  New  York,  New  York  10016. 
producer  of  men's  neckwear  (May  18, 
1987);  (40)  Midwestco  Enterprises,  Inc. 
2735  North  Ashland  Avenue.  Chicago. 
Illinois  60614,  producer  of  electric 
transformers  (May  22, 1987);  (41) 
Mitchell  Electronics  Corporation,  85 
West  Grand  Street,  Mount  Vernon.  New 
York  10552,  producer  of  transformers  of 
mens  and  women's  coats  and  jackets 
(May  21, 1987);  (43)  Musebeck  Shoe 
Company,  803  Wostover  Street, 


Iconomouloc.  Wisconsin  53066.  producer 
of  men  s  and  women's  footwear  (June  1, 
1987);  (44)  Fredon  Development 
Industries,  Inc.,  R.  D.  2.  Box  108, 
Newton,  New  Jersey  07860.  producer  of 
steel  injection  models  and  plastic  parts 
(May  27,  1987);  (45)  Autotrol 
Corporation,  365  East  Prairie  Street, 
Crystal  Lake,  Illinois  60014,  producer  of 
small  electric  motors  (June  2, 1987);  (46) 
Midwestco  Enterprises,  Inc..  2735  .North 
Ashland  Avenue,  Chicago,  Illinois  60614, 
producer  of  electric  transformers  (May 
22, 1987);  (47)  Canton  Castings,  Inc.,  2408 
13th  Street,  NE.,  Canton,  Ohio  44705, 
producer  of  metal  mounting  brackets 
(June  3,  1987);  (48)  James  P.  Piedmonte  & 
Sons,  Inc.,  16662  Telegraph  Road, 
Holley,  New  York  14470.  producer  of 
cabbage,  cucumbers,  com.  and  wheat 
(June  5, 1987);  (49)  Bayer  Industries,  Inc., 
951  W.  Watlins.  Phoenix,  Arizona  85007. 
producer  of  milling,  drilling  and  tapping 
machines  for  iron  and  steel  (June  5, 
1987);  (50)  Koehler  Instrument  Company. 
Inc.,  1595  Sycamore  Avenue,  Bohemia, 
New  York  11716,  producer  of  scientific 
laboratory  instruments  (June  9. 1987); 
(51)  Plastic  Mold  Tool  &  Die  Company, 
Inc,  1  Maple  Street.  East  Rutherford, 
New  Jersey  07073.  producer  of  steel 
molds,  orthopedic  surgery  devices  (June 
11,  1987);  (52)  Alpine  Research,  Inc.,  765 
Indian  Peaks  Road.  Golden,  Colorado 
80403,  producer  of  skis,  ski  boots,  ski 
poles  and  ski  bindings  (June  15, 1987); 
(53)  ATF-Davidson  Company,  Inc.,  355 
Main  Street,  Whitinsville, 
Massachusetts  01588,  producer  of  offset 
presses  (June  19, 1987);  (54)  Robinson 
Sawmill  Company,  Route  1,  Box,  1, 
Weston.  Colorado  81091.  producer  of 
lunber  (June  19,  1987);  (55)  BRB, 
Incorporated,  320  Spring  Street, 
Puyallup,  Washington.  98372.  producer 
of  men's  women's  jackets  and  shorts 
(June  23. 1987);  (56)  Alpha  Awards 
Limited,  1  Southside  Avenue,  Hastings- 
on-Hudson,  New  York  10706,  producer 
of  metal  medalhons  (June  23, 1987);  (57) 
Sagan  Industnes,  Inc.,  36-14  35th  Street, 
Long  Island  City,  New  York  11106, 
producer  of  paper  joggers  and  custom- 
made,  other  automated  equipment  (June 
24, 1987);  (58)  Clearborne  Reproductions 
Corporation,  23-14  College  Point 
Boulevard.  College  Point,  New  York 
11356,  producer  of  diamond  styli 
(needles)  (June  26.  1987);  (59)  Gillette 
Machine  &  Tool  Company,  Inc.,  955 
Miilstead  Way,  Rochester,  New  York 
14624,  producer  of  parts  for  automobiles, 
cameras,  business  machines,  and  optical 
deviles  (July  1. 1987);  (60)  Gemini  Tool  & 
Precision  Machining,  Inc.,  1620  Dewey 
Avenue,  Rochester,  New  York  14615, 
producer  of  camera  attachments  and 
parts  to  copier  machines  (June  30. 1987); 


(61)  Superior  Electric  Company,  383 
Middle  Street,  Bristol,  Connecticut 
06101,  producer  of  motion  controls  and 
voltage  control  (July  7, 1987);  (62) 
Gerraks  Fashions,  Inc.,  1320  West 
McCay  Lane,  Santa  Maria,  California 
93455,  producer  of  bridal  gowns  and 
fancy  frocks  (July  2, 1987);  (63)  Bren- 
Tronics,  Inc.,  10  Brayton  Court, 
Commack,  New  York  11725,  producer  of 
batteries  (July  10, 1987);  (64)  The  Pilliod 
Company,  Inc.,  302  Church  Street, 
Swanton,  Ohio  43558,  producer  of 
agricultural  truck  and  tractor  parts  (July 
10. 1987);  (65)  Gallmeyer  &  Livingston 
Company,  336  Straight  Avenue  SW.. 
Grand  Rapids.  Michigan  49504,  producer 
of  metalworking  grinding  machines  for 
tool  cutters  for  flat  surfaces  (July  17, 
1987J;  (66)  Buckeye  Boiler  Company, 
Inc.,  P.O.  Box  865,  Dayton,  Ohio  45401, 
producer  of  metal  tanks  and  reserviors 
for  contents  under  pressure  (July  28, 
1987);  (67)  Duro  Instrument  Corporation. 
3700  West  Oceanside  Road.  Oceanside. 
New  York  11572,  producer  of  pressure 
and  temperature  gauges  (July  28, 1987); 
(68)  Sahiin  International,  Inc.,  P.O.  Box 
289,  Birmingham,  Michigan  48012, 
producer  of  industrial  robots  (July  29, 
1987J:  (69J  Lorrol  Machine  &  Tool 
Company,  Inc.  1916  Lyeli  Avenue, 
Rochester,  New  York  14607,  producer  of 
cylindrical  rollers,  metal  feed  plates  and 
covers,  and  brackets  (August  5. 1987): 
(70)  Electronic  Coils,  P.O.  Box  1665, 
Springfield,  Massachusetts  01101, 
producer  of  electronic  coils  (August  6, 
1987);  (71)  Vega  Tool  Company.  Inc.. 
1840  Commerce  Street.  Unit  H,  Boulder. 
Colorado  80301,  producer  of  component 
parts  for  optical  lasers,  computers  and 
industrial  robots  (August  3, 1987);  (72) 
Wenatchee  Packing  Company,  P.O.  Box 
2717,  Wenatchee,  Washington  98801, 
meat  processor  (August  5,  1987);  (73) 
Woodhaven  Dress  Company,  Inc.,  21st 
Street  &  Casimir  Avenue,  Yonkers.  New 
York  10701,  producer  of  women's 
dresses  (August  10, 1987);  (74)  Roffe, 
Inc.,  808  Howell  Street,  Seattle, 
Washington  98101,  producer  of  men's  & 
women's  jackets,  slacks,  sweat  suits  and 
ski  suits  (July  27, 1987);  (75)  Charlotte 
Art  Glass,  Inc.,  2194  Lansing  Road, 
Charlotte,  Michigan  48813,  producer  of 
stained  glass  windows  (August  13, 1987); 
and  (76)  Jimmy  Jems  Activewear,  Inc., 
2636  Rimrock  Drive,  Colorado  Springs, 
Colorado  80915,  producer  of  men's 
shirts,  shorts  and  pants  (August  11. 
1987). 

The  petitions  were  submitted 
pursuant  to  section  251  of  the  Trade  Act 
of  1974  (Pub.  L  93-618),  as  amended.    . 
Consequently,  the  United  States 
Department  of  Commerce  has  initiated 
separate  investigations  to  determine 
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whether  increased  imports  into  the 
United  States  of  articles  like  or  directly 
competitive  with  those  produced  by 
each  firm  contributed  importantly  to 
total  or  partial  separation  of  the  firm's 
workers,  or  threat  thereof,  and  to  a 
decrease  in  sales  or  production  of  each 
petitioning  firm 

Any  part  having  a  substantial  interest 
in  the  proceedings  may  request  a  public 
hearing  on  the  matter.  A  request  for  a 
hearing  must  be  received  by  the 
Certification  Division.  Office  of  Trade 
Adjustment  Assistance,  Room  4015A, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington. 
DC  20230.  no  later  than  the  close  of 
business  of  the  tenth  calendar  day 
following  the  publication  of  this  notice. 

The  Catalog  of  Federal  Domestic 
Assistance  official  program  number  and 
title  of  the  program  under  which  these 
petitions  are  Submitted  is  11.309,  Trade 
Adjustment  Assistance.  Inasfar  as  this 
notice  involves  petitions  for  the 
determination  of  eligibility  under  the 
Trade  Act  of  1974,  the  requirements  of 
Office  of  Management  and  Budget 
Circular  No.  A-95  regarding  review  by 
clearinghouses  do  not  apply. 
Rosemary  Farmer, 

Ai  i::>i.;  Director.  Certification  Division,  Office 
of  Trade  Adjustment  Assistance. 
[FR  Doc.  87-19575  Filed  8-25-87;  8:45  am) 
BILUNG  CODE  3S10-Ofl-M 


Presidi&nt's  Export  Council;  Open 
Meeting 

A  mfceting  of  the  President's  Export 
Council  will  be  held  September  16.  1987, 
at  the  Fairmont  Hotel.  950  Mason  Street, 
San  Francisco.  California.  The  morning 
session  from  10:00  a.m.  - 12:00  noon  will 
include  meetings  of  the  U.S.  Trade  Laws 
and  Disincentives  Subcommittee,  the 
Foreign  Trade  Practices  and 
Negotiations  Subcommittee,  the  Trade 
E,xpansion  Subcommittee,  the 
International  Competiveness  and 
{Productivity  Subcommittee  and  the 
Export  Administration  Subcommittee. 
The  Full  Council  meeting  in  the 
afternoon  will  be  held  in  the  Gold  Room 
from  2:00  p.m.  -  5:00  p.m.  The  Council's 
purpose  is  to  advise  the  President  on 
matters  relating  to  U.S.  export  trade. 

Agenda:  Topic  of  the  Subcommittee 
meetings:  'Trade  Concerns  of  Western 
States."  The  theme  of  the  Full  Council 
meeting:  "The  Future  of  U.S. 
Manufacturing,"  will  include  such  topics 
as  Fiscal  Policy  and  U.S. 
Competitiveness  and  The  Outlook  for 
U.S.  Manufacturing. 

The  meeting  will  be  open  to  the  public 
with  a  limited  number  of  seats 
available.  For  further  information  and 


reservations  to  attend  the  meeting,  call    - 
the  San  Francisco  District  Office,  (415) 
556-7722  or  (415)  556-7337.  For  copies  of 
the  minutes,  contact  Sylvia  Lino,  (202) 
377-1125. 

Date:  August  19, 1987. 
Wendy  H.  Smith, 

Director,  President  s  Export  Council. 
[FR  Doc.  87-19579  Filed  8-25-87;  8:45  am] 
BILUNG  COOC  3S10-OR-M 


[C-489-6031 

Countervailing  Duty  Order; 
Acetylsalicylic  Acid  (Aspirin)  From 
Turkey  . 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Commerce.        j 
action:  Notice.' 

summary:  In  its  investigation,  the  U.S. 
Department  of  Commerce  determined 
that  aspirin  from  Turkey  is  being 
subsidized  within  the  meaning  of  the 
countervailing  duty  law.  In  a  separate 
investigation,  the  U.S.  International 
Trade  Commission  (ITC)  determined 
that  imports  of  aspirin  from  Turkey  are 
materially  injuring  a  U.S.  Industry. 

Therefore,  based  on  these  findings,  all 
unliquidated  entries  of  asprin  from 
Turkey  which  were  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  March  3, 1987, 
the  date  on  which  the  Department 
published  its  preliminary  countervailing 
duty  determination  in  the  Federal 
Register,  and  on  or  before  July  1,  1987, 
the  date  we  instructed  the  U.S.  Customs 
Service  to  discontinue  the  suspension  of 
liquidation,  and  all  entries  and 
withdrawals  made  on  or  after  the  date 
of  publication  of  this  order  will  be  liable 
for  the  possible  assessment  of 
countervailing  duties.  Further,  a  cash 
deposit  of  estimated  countervailing 
duties  of  6.54  percent  ad  valorem  for  all 
companies  in  Turkey  must  be  made  on 
all  entries  of  asprin  from  Turkey,  or 
withdrawals  from  warehouse,  for 
consumption,  made  on  or  after  the  date 
of  publication  of  this  countervailing  duty 
order  in  the  Federal  Register.  Aspirin 
produced  and  exported  by  Proses  Kimya 
Sanayi  ve  Ticaret  A.S.  (Proses)  is  not 
subject  to  this  order. 
EFFECTIVE  DATE:  August  26.  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roy  Malmrose,  Office  of  Investigations, 
or  Richard  Moreland.  Office  of 
Compliance.  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone;  202/ 


377-2815  (Malmrose)  or  202/377-2786 

(Moreland). 

SUPPLfMENTARY  INFORMATION:  The 

product  covered  by  this  investigation  is 
acetylsalicylic  acid,  currently  provided 
for  in  item  410.72  of  Tariff  Schedules  of 
the  United  States. 

In  accordance  with  section  703  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act] 
(19  U.S.C.  1671b).  on  March  3.  1987,  the 
Department  published  its  preliminary 
determination  that  there  was  reason  to 
believe  or  suspect  that  manufacturers, 
producers,  or  exporters  of  aspirin  in 
Turkey  received  benefits  which 
constitute  subsidies  within  the  meaning 
of  the  countervailing  duty  law  (52  FR 
6367).  On  July  1, 1987,  the  Department 
published  its  final  determination  that 
these  imports  are  being  subsidized  (52 
FR  24494). 

On  August  12,  1987,  in  accordance 
with  section  705(d)  of  the  Act  (19  U.S.C. 
1671d).  the  ITC  notified  the  Department 
that  subsidized  imports  of  aspirin  from 
Turkey  materially  injure  a  U.S.  industry. 

Therefore,  in  accordance  with 
sections  706  and  751  of  the  Act  (19 
U.S.C.  1671e  and  1675).  the  Department 
directs  U.S.  Customs  officers  to  assess, 
upon  further  advice  of  the  administering 
authority  pursuant  to  section  706(a)(1) 
and  751  of  the  Act  [19  U.S.C.  1671e(a)(l) 
and  1675],  countervailing  duties  equal  to 
the  amount  of  the  estimated  net  subsidy 
on  all  entries  of  aspirin,  except  aspirin 
produced  and  exported  by  Proses,  from 
Turkey.  These  countervailing  duties  will 
be  assessed  on  all  unliquidated  entries 
of  aspirin  from  Turkey  which  were 
entered,  or  withdrawn  from  a 
warehouse,  for  consumption,  on  or  after 
March  3, 1987,  the  date  on  which  the 
Department  published  its  preliminary 
affirmative  countervailing  duty 
determination  notice  in  the  Federal 
Register  (52  FR  6367)  and  on  or  before 
July  1, 1987,  the  date  we  instructed  the 
U.S.  Customs  Service  to  discontinue  the 
suspension  of  liquidation  on  future 
entries,  and  on  all  entries  and 
withdrawals  made  on  or  after 
publication  of  this  order  in  the  Federal 
Register.  Entries  of  aspirin  after  July  1, 
1987,  and  prior  to  the  date  of  publication 
of  this  order  in  the  Federal  Register  are 
not  liable  for  the  assessment  of 
countervailing  duties  since  we  cannot 
impose  the  suspension  of  liquidation  of 
the  subject  merchandise  for  more  than 
120  days  without  the  issuance  of  a  final 
affirmative  ITC  injury  determination. 

On  or  after  the  date  of  publication  of 
this  notice,  U.S.  Customs  officers  must 
require,  at  the  same  time  as  importers 
would  normally  deposit  estimated  duties 
on  this  merchandise,  a  cash  deposit  of 
6.54  percent  ad  valorem  on  all  entries  of 
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aspirin  from  Turkey,  except  aspirin 
produced  and  exported  by  Proses. 
This  determination  constitutes  a 
countervailing  duty  order  with  respect 
to  aspirin  from  Turkey  pursuant  to 
section  706(a)(1)  of  the  Act  [19  U.S.C. 
1671e(a)(l)]  and  §  355.36  of  the 
Commerce  Regulations  (19  CFR  355.36). 
We  have  deleted  from  the  Commerce 
Regulations  Annex  III  of  19  CFR  Part 
355,  which  listed  countervailing  duty 
orders  currently  in  effect.  Instead, 
interested  parties  may  contact  the 
Central  Records  Unit,  Room  B-099, 
Import  Administration,  for  copies  of  the 
updated  list  of  orders  currently  in  effect. 

Notice  of  Review 

In  accordance  with  section  751(a)(1) 
of  the  Act  [19  U.S.C.  1675(a)(1)],  the 
Department  hereby  gives  notice  that,  if 
requested,  it  will  commence  an 
administrative  review  of  this  order.  For 
further  information  regarding  this 
review,  contact  Richard  Moreland  at 
(202)  377-2788, 

This  notice  is  published  in  accordance 
with  section  706  of  the  Act  (19  U.S.C. 
1671e)  and  §  355.36  of  the  Commerce 
Regulations  (19  CFR  355.36). 
(oseph  A.  Spetrini, 

Acting  Deputy  Assistant  Secretary  for  Import 
A  dm  in  is  t  rat  ion. 
August  18. 1987. 

[FR  Doc.  87-19696  Filed  8-25-87:  8:45  am] 
BILUNG  CODE  3510-DS-M 


lA-588-091) 

Final  Results  of  Antidumping  Duty 
Administrative  Review;  Certain  Electric 
Motors  From  Japan 

AGENCY:  International  Trade 
Administration,  Import  Administration, 
Commerce. 

action:  Notice  of  final  results  of 
antidumping  duty  administrative  review. 

summary:  On  June  5, 1987,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order  on 
certain  electric  motors  from  Japan.  We 
have  not  changed  the  final  results  from 
those  presented  in  our  preliminary 
results  of  review. 
EFFECTIVE  DATE:  August  26,  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laurie  A.  Lucksinger  or  David  P. 
Mueller,  Office  of  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230:  telephone;  (202)  377-1130/ 
2923. 


SUPPLEMENTARY  INFORMATION: 

Background 

On  June  5,  1987,  the  Department  of 

Commerce  ("the  Department") 
published  in  the  Federal  Register  (52  FR 
21338)  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  certain 
electric  motors  from  Japan  (45  FR  84994, 
December  24,  1980).  The  Department  has 
now  completed  that  re\iew  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930  ("the  Tariff  Act"). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 

shipments  of  alternating  current, 
polyphase  electric  motors  of  not  less 
than  150  horsepower  but  not  greater 
than  500  horsepower,  not  including 
submersible  well  pump  motors.  Such 
motors  are  currently  classifiable  under 
items  682.4545,  682.5010,  and  682.5030  of 
the  Tariff  Schedules  of  the  United  States 
Annotated.  The  review  covers  one 
manufacturer/exporter,  Toshiba 
Corporation  ("Toshiba"),  of  certain 
Slectnc  motors  and  the  period  December 
1. 1985  through  November  30,  1986. 

Final  Results  of  the  Review 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  no 
comments.  The  antidumping  duty 
margin  is  9.3  percent  for  entries  during 
the  period  December  1, 1985  through 
November  30.  1986  of  merchandise 
produced  by  Toshiba. 

The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries.  The 
Department  will  issue  appraisement 
instructions  on  Toshiba  directly  to  the 
Customs  Ser\ice, 

Further,  as  provided  by  section 
751(a)(1)  of  the  Tariff  Act,  a  cash  deposit 
of  estimated  antidumping  duties  of  9.3 
percent  shall  be  required  on  shipments 
of  certain  Japanese  electric  motors  by 
Toshiba. 

For  further  shipments  from  the 
remaining  exporters  not  covered  in  this 
review,  a  cash  deposit  shall  be  required 
at  the  rates  published  m  the  notice  of 
final  results  of  antidum^ping  duty 
administrative  review  (49  FR  32627, 
August  15.  1984)  for  each  of  those  firms. 
For  any  future  shipments  of  this 
merchandise  from  a  new  exporter  not 
covered  in  this  or  prior  administrative 
reviews,  whose  first  shipments  occurred 
after  November  30,  1986  and  who  is 
unrelated  to  Toshiba  or  any  other 
previously  reviewed  firm,  a  cash  deposit 
of  6.3  percent  shall  be  required  on 
shipments  of  certain  Japanese  electric 


motors.  These  deposit  requirements  are 
effective  for  all  shipments  of  certain 
Japanese  electric  motors  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  and  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  §  353.53a  of  the  Commerce 
Regulations  (19  CFR  353.53a j: 

Ddted:  .August  6.  1987. 
Gilbert  B.  Kaplan. 
Deputy  Assistant  Secretary.  Import 
Administration. 

[FR  Doc.  87-19578  Filed  8-25-87;  8:45  am] 
BILLING  CODE  3610-08-1* 


National  Oceanic  and  Atmospheric 
Administration 

Marine  Mammals;  Application  for 
Permit,  The  Ocean  Reef  Club  (P393) 

Notice  is  hereby  given  that  an 
Applicant  has  applied  in  due  form  for  a 
Permit  to  import  marine  mammals  as 
authorized  bv  the  Marine  Mamm.al 
Protection  Act  of  1972  (16  U.S.C.  1361 
through  1407)  and  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  Part  216). 

1.  Applicant:  The  Ocean  Reef  Club, 
Key  Largo,  Florida  33037. 

2.  Type  of  Permit  Requested:  The 
Ocean  Reef  Club,  a  pr.vate  resort  with  a 
membership  fee.  requests  a  public 
display  permit  to  capture  and  maintain 
two  Atlantic  bottlenose  dolphins 
(Tursiops  truncatus). 

3.  Period  of  Activity:  One  (1)  year. 
The  arrangem.ents  and  facilities  for 

transporting  and  maintaining  the  marine 
mam.mals  requested  in  the  above 
described  application  have  been 
inspected  by  a  licensed  veterinarian, 
who  has  certified  that  such 
anangements  and  facilities  are 
adequate  for  the  well-being  of  the 
marine  mammals  involved. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  its  Committee 
of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submatted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  Washington, 
DC  20235,  within  30  days  of  the 
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publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  a  hearing  is  at  the  discretion  of  the 
Assistant  Administration  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  notice  of  apphcation  are 
summaries  of  those  of  the  Applicant  and 
do  not  necessarily  rePiect  the  views  of 
the  National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  in  the  following  offices: 

Office  of  Protected  Resources  and 
Habitat  Programs,  National  Marine 
Fisheries  Service,  1825  Connecticut 
Avenue,  NW.,  Room  805,  Washington, 
DC  20009; 

Director.  Southeast  Region.  National 
Marine  Fisheries  Service.  9450  Koger 
Boulevard.  St.  Petersberg.  Florida  33703. 

Dated:  August  21, 1987. 
Nancy  Foster, 

Director.  Office  of  Protected  Resources  and 
Habitat  Programs.  Notional  Marine  Fisheries 

Service. 

\hR  Doc.  87-195^  Filed  8-25-87;  8:45  am) 
BILLING  COOE  3S10-22-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

New  Export  Visa  Arrangement  and 
Exempt  Certification  for  Certain 
Textiles  and  Textile  Articles  Produced 
or  Manufactured  in  Malaysia 

August  20.  1987. 

The  Chairman  of  the  Committee  for 

the  Implementation  of  Textile 
Agreements  (CITA).  under  the  authority 
contained  in  E.O.  11651  of  March  3, 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  September  1. 
1987.  For  further  information  contact 
Pamt'la  Smith.  International  Trade 
Specialist,  Office  or  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  377-4212. 

Summary 

In  the  letter  published  below,  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
directs  the  Commissioner  of  Customs  to 
prohibit  entry  into  the  United  States 
(i.e..  the  50  States,  the  District  of 
Columbia  and  the  Commonwealth  of 
Puerto  Rico)  for  consumption,  and 
withdrawal  from  warehouse  for 


consumption,  of  certain  textiles  and 
textile  articles,  as  specified,  for  which 
the  Government  of  Malaysia  has  not 
issued  an  appropriate  export  visa. 

Background 

A  CITA  directive  dated  November  17, 
1977  (42  FR  60198).  as  amended, 
established  an  export  visa  arrangement 
and  exempt  certification  system  for 
cotton,  wool  and  man-made  fiber 
textiles  and  textile  products,  produced 
or  manufactured  in  Malaysia. 

Under  the  terms  of  the  Bilateral 
Cotton,  Wool,  Man-Made  Fiber,  Silk 
Blend  and  Other  Vegetable  Fiber  Textile 
Agreement,  effected  by  exchange  of 
notes  dated  July  1  and  11, 1985,  as 
amended  and  extended,  the 
Governments  of  the  United  States  and 
Malaysia  have  exchanged  notes 
establishing  a  new  export  visa 
arrangement  and  exempt  certification 
system. 

Effective  on  Septembr  1. 1987, 
commercial  shipments  of  textiles  and 
textile  articles  of  cotton,  wool  and  man- 
made  fibers,  other  vegetable  fibers, 
blends  of  any  of  the  foregoing  fibers  and 
blends  containing  silk  but  does  not 
include  garments  which  contain  70 
percent  or  more  silk  by  weight,  or 
products  other  than  garments  which 
contain  85  percent  or  more  silk  by 
weight,  regardless  of  value,  in 
Categories  300-354,  359-369,  400-^69. 
600-654,  659-670  and  831-859,  exported 
on  or  after  September  1. 1987  must  be 
accompanied  by  a  valid  visa  that 
includes  the  correct  category(s),  part 
category{s),  merged  category(s), 
quantityfs)  and  unit{s)  of  quantity  or 
exempt  certification  as  described  in  the 
letter  published  below  to  the 
Commissioner  of  Customs.  Shipments  of 
merchandise  in  Categories  800-810  and 
863-899  do  not  require  a  visa. 

The  visa  and  exempt  certification 
stamps  remain  unchanged.  Any  change 
to  the  stamped  markings  must  be 
provided  to  the  Government  of  the 
United  States  prior  to  its  use,  to  be 
effective  sixty  days  after  approval.  The 
Government  of  Malaysia  shall  notify  the 
Government  of  the  United  States  of  any 
changes  of  officials  authorized  to  sign 
visas  and  exempt  certifications. 

Interested  persons  are  advised  to  take 
all  necessary  steps  to  ensure  that 
textiles  and  textile  articles,  as  described 
above,  produced  or  manufactured  in 
Malaysia  and  exported  on  and  after 
Septemer  1. 1987,  which  are  to  be 
entered  or  withdrawan  from  warehouse 
for  consumption  into  the  United  States 


will  meet  the  requirements  set  forth  in 
this  notice. 
Ronald  I.  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
August  20. 1987. 

Committee  For  The  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington. 
D.C.  20229. 

Dear  Mr.  Commissioner:  This  directive 
cancels  and  supersedes  the  directive  issued 
to  you  on  November  17,  1977.  as  amended,  by 
the  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements,  which 
directed  you  to  prohibit  entry  for 
consumption  or  withdrawal  from  warehouse 
for  the  consumption  of  certain  cotton,  wool 
and  man-made  fiber  textile  products, 
produced  or  manufactured  in  Malaysia  in 
designated  categories  for  which  the 
Government  of  Malaysia  had  not  issued  an 
appropriate  export  visa  or  exempt 
certification. 

Under  the  terms  of  Section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854).  and  the  Arrangement  Regarding 
International  Trade  in  Textiles  done  at 
Geneva  on  December  20.  1973.  as  further 
extended  on  [uly  31, 1986:  pursuant  to  the 
Bilateral  Cotton,  Wool.  Man-Made  Fiber,  Silk 
Blend  and  Other  Vegetable  Fiber  Textile 
Agreement,  effected  by  exchange  of  notes 
dated  July  1  and  11.  1985.  as  amended  and 
extended,  between  the  Governments  of  the 
United  States  and  .Malaysia:  and  m 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3.  1972.  as  amended, 
you  are  directed  to  prohibit,  effective  on 
September  1.  1987.  entry  into  the  Customs 
territory  of  the  United  States  (i.e..  the  50 
States,  the  District  of  Columbia  and  the 
Commonwealth  of  Puerto  Rico)  for 
consumption,  and  withdrawal  from 
warehouse  for  consumption,  of  textiles  and 
textile  articles  of  cotton,  wool  and  man-made 
fibers,  other  vegetable  fibers,  blends  of  any  of 
the  foregoing  fibers  and  blends  containing 
silk  but  does  not  include  garments  which 
contain  70  percent  or  more  silk  by  weight,  or 
products  other  than  garments  which  contain 
85  percent  or  more  silk  by  weight,  regardless 
of  value,  in  Categories  300-354.  359-369.  400- 
469,  600-654,  659-670  and  831-a59,  including 
the  part  and  merged  categories  listed  in 
Annex  A  to  this  letter,  produced  or 
manufactured  in  Malaysia  and  exported  on 
and  after  September  1.  1987  from  Malaysia 
for  which  the  Government  of  Malaysia  has 
not  issued  an  appropriate  visa  or  exempt 
certification  in  accordance  with  the 
procedures  outlined  below. 

A  valid  export  visa  or  exempt  certification 
must  accompany  each  commercial  shipment 
of  the  aforementioned  textiles  and  textile 
articles.  Shipments  covering  merchandise  in 
Categories  800-810  and  863-899  do  not 
require  a  visa  or  exempt  certification  and 
should  not  be  denied  entry  for  lack  of  a  visa 
or  exempt  certification. 

However,  should  additional  categories, 
merged  categories  or  part  categories  be 
added  to  or  changed  in  the  Bilateral 
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Agreement  or  become  subject  to  import 
quotas,  the  entire  categor>'  or  categories  shall 
be  automatically  included  in  the  coverage  of 
the  visa  arrangement.  Merchandise  exported 
on  or  after  the  date  the  category(sl  is  added 
to  the  Agreement  or  becomes  subject  to 
import  quotas  shall  require  a  visa  subject  to  a 
grace  period  to  establish  the  required 
administrative  procedures.  Notification  will 
be  provided  when  additions  or  changes  are 
made. 

Textiles  and  textile  articles  of  cotton,  wool 
and  man-made  fibers,  other  vegetable  fibers. 
blends  of  any  of  the  foregoing  fibers  and  silk 
blends  exported  from  Malaysia  on  and  after 
September  1, 19«7  shall  be  visaed  by  the 
stamping  of  the  original  circular  visa  in  blue 
ink  on  the  front  of  the  original  commercial 
invoice.  The  original  visa  shall  not  be 
stamped  on  duplicate  copies  of  the  invoice. 
The  original  of  the  invoice  with  the  original 
visa  stamp  will  be  required  to  enter  the 
shipment  into  the  United  States.  Duplicates  of 
the  invoice  and./or  visa  may  not  be  used  for 
this  purpose.  ,     ,     ,  „ 

Each  visa  stamp  shall  include  the  following 
information: 

1.  The  visa  number  and  date  of  issuance. 
The  visa  number  shall  be  nine  digits  and 
letters,  beginning  with  one  numeric  digit  for 
the  last  digit  of  the  year  of  export,  the  two 
character  alpha  country  code  specified  by  the 
International  Organization  for 
Standardization  (ISO),  and  a  six  digit 
numeric  serial  number  identifying  the 
shipment;  e.g..  7MY:23456. 

2.  The  signature  of  the  issuing  official. 

3.  The  correct  category(sl.  merged 
category(s),  par!  calegory[s).  quantity(s).  and 
unit(sl  of  quantity  in  the  shipment  in  the 
unit(s)  of  quantity  provided  for  in  the  US. 
Department  of  Commerce  Correlation  and  in 
the  U.S  Tariff  Schedules  of  the  United  States 
Annotated  (TSUS.M  (e.g..  ■'Cat.  340— 
510DZ").  Merged  category  quota  merchandise 
may  be  accompanied  by  either  the 
appropriate  merged  category  visa  or  the 
correct  category  visa  corresponding  to  the 
actual  shipment  (e.g..  quota  Category  347/348 
may  be  visaed  as  "Cat.  347/348"  or.  if  the 
shijjment  cons.sts  solely  of  Category  347 
merchandise,  the  shipment  may  be  visaed  as 
"Cat.  347."  but  not  as  "Cat.  348"). 

U.S.  Customs  shall  not  accept  a  visa  and 
entry  will  not  be  permitted  if  the  shipment 
does  not  have  a  visa,  or  if  the  visa  number, 
date  of  issuance,  signature,  category,  quantity 
or  units  of  quantity  are  missing,  incorrect  or 
illegible,  or  have  been  crossed  out  or  altered 
in  any  way.  If  the  quantity  indicated  on  the 
visa  is  less  than  that  of  the  shipment,  entry 
shall  not  be  permitted.  If  the  quantity 
indicated  on  the  visa  is  more  than  that  of  the 
shipment,  entry  shall  be  permitted. 

If  the  visa  is  not  acceptable  to  U.S. 
Customs,  a  new  visa  must  be  obtained  from 
the  Malaysian  Government  or  a  visa  waiver 
issued  by  the  U.S.  Depariment  of  Commerce 
at  the  request  of  the  Malaysian  Government 
and  presented  to  the  U.S.  Customs  Service 
before  any  portion  of  the  shipment  will  be 
released.  The  waiver,  if  used,  only  waives  the 
requirement  to  present  a  visa  with  the 
shipment.  It  does  not  waive  the  quota 
requirement. 

If  the  visaed  invoice  is  deficient,  the  U.b. 
Customs  Service  will  not  return  the  original 


document  after  entry,  but  will  provide  a 
certified  copy  of  that  visaed  invoice  for  use  in 
obtaining  a  new  correct  original  visaed 
invoice,  or  a  visa  waiver. 

If  import  quotas  are  in  force.  U.S.  Customs 
shall  charge  only  the  actual  quantity  in  the 
shipment  and  the  correct  category  will  be 
charged  to  the  restraint  level.  If  a  shipment 
from  Malavsia  has  been  allowed  entry  into 
the  comm.e'rce  of  the  United  States  with  either 
an  incorrect  visa  or  no  visa  and  redelivery  is 
requested  but  cannot  be  made.  U.S.  Customs 
shall  charge  the  shipment  to  the  correct 
category  limit  whether  or  not  a  replacement 
visa  or  \  isa  waiver  is  provided. 

Certain  textiles  and  textile  articles  of 
cotton,  woo!  and  man-made  fibers,  other 
vegetable  fibers,  blends  of  any  of  the 
foregoing  fibers  and  silk  blends  will  be 
exempt  from  levels  of  restraint  and  visa 
requirements  if  thev  are  ceriified,  prior  to 
shipment  leaving  Malaysia,  by  the  placing  of 
the  original  rectangular-shaped  stamped 
marking  in  blue  ink  on  the  front  of  the 
original  commercial  invoice.  The  original 
copy  of  the  invoice  with  the  original  exempt 
certification  will  be  required  to  enter  the 
shipment  into  the  United  States.  Duplicate 
copies  of  the  invoice  and,' or  exempt 
certification  may  not  be  used. 

In  order  to  qualify  as  exempt,  products 
must  be  hand  printed  Batik,  defined  as  fabric 
to  which  the  design  has  been  applied  by  hand 
in  units  of  the  Malaysian  cottage  industry. 

Each  exempt  certification  stamp  will 
include  the  following  information:  (1)  date  of 
issuance.  (2)  signature  of  issuing  official,  and 
(3)  the  basis  for  the  exemption  shall  be  noted 
as.  for  example,  handprinted  Batik  or  the 
name  of  the  particular  traditional  folklore 
handicraft  product  (Malaysian  Item)  as  cited 
in  a  list  to  be  agreed  upon  by  the 
Governments  of  the  United  States  and 
Malaysia. 

Should  a  shipment  be  exported  from 
Malavsia  without  an  exempt  certification 
being  issued  prior  to  the  date  of  exportation, 
or  the  ceriification  is  incorrectly  certified  (i.e., 
the  date  of  issuance,  signature  or  basis  for 
the  exemption  is  missing,  incorrect  or 
illegible,  or  have  been  crossed  out  or  altered 
in  anv  wav).  then  the  exempt  certification 
will  liot  be  accepted  and  entry  shall  not  be 
permitted. 

If  the  exempt  certification  is  not  acceptable 
then  a  visa  or  a  visa  waiver  must  be  obtained 
prior  to  release  of  any  poriion  of  the 
shipment  bv  U.S.  Customs  Service.  An 
exempt  certification  may  not  be  issued  a"er 
exportation  of  the  shipment  from  Malaysia.  If 
quotas  are  in  force,  the  shipment  will  be 
charged  to  the  appropriate  quota  level. 

An  invoice  may  cover  visaed  merchandise 
or  exempt  certification  merchandise,  but  not 

both.  .      .    , 

Any  shipment  which  requires  a  visa  tiut 
which  is  not  accompanied  by  a  valid  and 
correct  visa  or  a  valid  exempt  certification  in 
accordance  with  the  foregoing  provisions 
shall  be  denied  entry  by  U.S.  Customs 
Service  unless  the  Government  of  Malaysia 
authorizes  the  entry  and  any  charges  to  the 
Agreement  levels  through  the  visa  waiver 
process. 

The  visa  and  exempt  certification  stamps 
remain  unchanged. 


The  actions  taken  with  respect  to  the 
Government  of  Malaysia  and  with  respect  to 
imports  of  textiles  and  textile  articles  of 
cotton,  wool  and  m.anmade  fibers,  other 
vegetable  fibers,  blends  of  any  of  the 
foregoing  fibers  and  silk  blends  from 
Malaysia  have  been  determined  by  the 
Committee  for  the  Implementation  of  Textile 
Agreements  to  involve  foreign  affairs 
functions  of  the  United  States.  Therefore, 
these  direcfions  to  the  Commissioner  of 
Customs,  which  are  necessary  for  the 
implementation  of  such  actions,  fall  within 
the  foreign  affairs  exception  to  the 
rulemaking  provisions  of  5  U  S.C  553.  This 
letter  will  be  published  in  the  Federal 
Register. 

Sincerely. 
Ronald  L  Levin. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 


Annex  A 

Part  Categories 

317-S    TSUSA  items  320.— through 
331, —with  statistical  suffixes  50.  87 
and  93 
317-0     TSUS.A  Items  320.— through 
331._with  statistical  suffixes  51,  52. 
83.  85,  89.  91  and  95  f 

369-S     TSUSA  366.2840 
369_W     TSUSA  303.2040 
369-0     All  TSUSAs  in  category  except 

303.2040  and  3662840 
43&-W     TSUSAs  384.1307.  384.1309. 
384.2711.  384.5434.  384  5910,  384.6310, 
384.7724  and  384.9640 
43&-0     All  TSUSAs  in  category  except 
384.130".  384.1309.  384.2711.  384.5434. 
384.5910.  384.6310.  384.7724  and 
384  9640 
605-T     TSUSA  310.9500 
605-O     All  TSUSAs  in  category  except 

310.9500 
647-K     TSUSAs  381.2350.  381.2370. 
381  2375,  381.2859.  3816679.  381.8531, 
831.8730,  381.8815.  381.8835.  381.8840 
and  381.9234 
648-K     TSUSAs  384.1926,  384.1927, 
384  1929,  3&4.1950.  384.2010,  384.2015, 
384.2030.  384.2040.  384.2050. 
384.2"22. 
384.9242 
384. 8256 
384.8265 


384.2017. 
384.2267. 
384.8241, 
384.824". 
384.8263. 
791.7458 


384.5482.  384.7756. 
384.8244.  384.8245. 
384.8258.  384.8262. 
384.8682  and 


Merged  Categories 

333/334/335/835 
337/637 
338/339 
340/640 
341/641 
342/642/842 

347/348 

351/651 

445/446 

634/635 

638/639 
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645/646 
647/648 

Merged  Part  Category 

605-T/369-W     In  Category  605,  only 
TSUSA  310.9500:  in  Category  369,  only 
TSUS.\  303.2040 

|FR  Doc.  87-19564  Filed  &-25-87;  8:45  am| 


Continuation  of  an  Import  Limit  for 
Cotton  Textile  Products  Produced  or 
Manufactured  In  the  People's  Republic 
of  China 

August  21,  1987. 

The  Chuirm.in  of  the  Committee  for 
the  Implementation  of  Textile 
Agrpemen!.s  fCITA),  under  the  authority 
contained  in  E.O.  11651  of  March  3, 1972, 
as  amended,  has  issued  the  directive 
pubhshed  below  to  the  Commissioner  of 
Custi)n:s  to  be  effective  on  August  28, 
1987.  For  further  information  contact 
Diana  Solkoff.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  377—1212.  For  information  on  the 
quota  sta'us  of  this  limit,  please  refer  to 
the  Quota  Status  Reports  which  are 
posted  on  the  bulletin  boards  of  each 
Customs  port  or  call  (202)  566-6828.  For 
information  on  embargoes  and  quota  re- 
openings,  please  call  (202)  377-3715.  For 
infiirmation  on  categories  on  which 
consultations  have  been  requested  call 
(202)  377-3740. 

Summary 

In  the  letter  published  below,  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
directs  the  Commissioner  of  Customs  to 
prohibit  entry  into  the  United  States  for 
consumption,  or  withdrawal  from 
warehouse  for  consumption,  of  cotton 
textile  products  in  Category  300/301, 
produced  or  manufactured  in  China  and 
exported  during  the  twelve-month 
period  which  begins  on  August  28.  1987 
and  extends  through  August  27,  1988,  in 
the  excess  of  the  designated  level  of 
restraint. 

Backgrouna 

On  .-\ugust  28,  1986.  a  notice  was 
published  in  the  Federal  Register  (51  FR 
30692)  which  announced  the 
establishment  of  import  restraint  limits 
for  certain  cotton  and  man-made  fiber 
textile  products,  including  Category  300/ 
301.  produced  or  manufactured  in  the 
People's  Republic  of  China  and  exported 
during  the  t.velve-month  north  period 
which  began  on  August  28,  1986.  and 
extends  through  August  27,  1987, 
pending  agreement  on  a  mutually 
satisfactory  solution  concerning  this 


category  between  the  Governments  of 
the  United  States  and  the  People's 
Republic  of  China.  To  avoid  continued 
risk  of  market  disruption,  the  Committee 
for  the  Implementation  of  Textile 
Agreements,  in  accordance  with  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854),  and  the 
Arrangement  Regarding  International 
Trade  in  Textiles,  done  at  Geneva  on 
December  20,  1973  and  extended  by 
protocols  on  December  14, 1977, 
December  22,  1981  and  July  31,  1986;  and 
the  Bilateral  Cotton,  Woll  and  Man- 
Made  Fiber  Textile  Agreement,  effected 
by  exchange  of  notes  dated  August  19, 
1983,  as  amended,  has  decided  to  renew 
the  restraint  level  for  the  twelve-month 
period  which  begins  on  August  28, 1987 
and  extends  through  August  27, 1988, 

The  United  States  remains  committed 
to  finding  a  solution  concerning  this 
category.  Should  such  a  solution  be 
reached  in  consultations  with  the 
Government  of  the  People's  Republic  of 
China,  further  notice  will  be  published 
in  the  Federal  Register. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175). 
May  3. 1983  (48  FR  19924),  December  14. 
1983,  (48  FR  55607),  December  30, 1983 
(48  FR  57584),  April  4,  1984  (49  FR 
13397),  June  28. 1984  (49  FR  26622),  July 
16, 1984  (49  FR  28754),  November  9.  1984 
(49  FR  44782),  July  14, 1986  (51  FR  25386), 
July  29, 1986  (51  FR  27068)  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1937). 

Adoption  by  the  United  States  of  the 
Fiarmonized  Commodity  Code  (HCC) 
may  result  in  some  changes  in  the 
categorization  of  textile  products 
covered  by  this  notice.  Notice  of  any 
necessary  adjustments  to  the  limits 
affected  by  adoption  of  the  HCC  will  be 
published  in  the  Federal  Register. 
Ronald  I.  Levin, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
August  21, 1987. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 
Dear  Mr.  Commissioner:  Under  the  terms  of 
Section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  further  extended  on  July  31, 1986; 
pursuant  to  the  Bilateral  Cotton,  Wool  and 
Man-Made  Fiber  Textile  Agreement,  effected 
by  exchange  of  notes  dated  August  19, 1983, 
as  amended,  betjveen  the  Governments  of  the 


the  United  States  and  the  People's  Republic 
of  China;  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of  March 
3. 1972.  as  amended,  you  are  directed  to 
prohibit,  effective  on  August  28,  1987,  entry 
into  the  United  States  forconsumption  and 
withdrawal  from  warehuupe  for  consumption 
of  cotton  textile  products  in  Category  300/ 
301,  produced  or  manufactured  in  China  and 
exported  during  the  twelve-month  period 
which  begins  on  .August  28, 1987  and  extends 
through  August  27.  1988.  in  excess  of  4.341.307 
pounds. 

Goods  shipped  in  excess  of  the  twelve- 
month limit  established  in  the  directive  of 
August  25,  1986,  which  began  on  August  28. 
1986  and  extends  through  August  27, 1987 
shall  be  subject  to  the  level  set  forth  in  this 
letter. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  533(a)(1).  j 

Sincerely,  |  " 

Ronald  I.  Levin, 

Acting  Chairman,  CoiVmittee  for  the 
Implementation  of  Textile  Agreements. 
IFR  Doc.  87-19598  Filed  8-21-87;  5:01  pm| 

BILLING  COOE  3510-OR-M 


Continuation  of  an  Import  Limit  for  Silk 
Blend  and  Other  Vegetable  Fiber 
Sweaters  Produced  or  Manufactured 
in  the  People's  Republic  of  China 

August  21,  1987. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITAJ,  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  August  31, 
1987.  For  further  information  contact 
Diana  Solkoff,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Co.mmerce, 
(202)  377^212.  For  information  on  the 
quota  status  of  this  limit,  please  refer  to 
the  Quota  Status  Reports  which  are 
posted  on  the  bulletin  boards  of  each 
Customs  port  or  call  (202)  566-6828.  For 
information  on  embargoes  and  quota  re- 
openings,  please  call  (202)  377-3715.  For 
information  on  categories  on  which 
consultations  have  been  requested  call 
(202)  377-3740. 


UM  I 


Summary 

In  the  letter  published  below,  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
directs  the  Comm.issioner  of  Customs  to 
prohibit  entry  into  |he  United  States  for 
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consumption,  or  withdrawal  from 
warehouse  for  consumption,  of  silk 
blend  and  other  vegetable  fiber 
sweaters  in  Category  845/846,  produced 
or  manufactured  in  China  and  exported 
during  the  twelve-month  period  which 
begins  on  August  29. 1987  and  extends 
through  August  28,  1988,  in  the  excess  of 
the  designated  level  of  restraint. 

Background 

On  January  20, 1987,  a  notice  was 
published  in  the  Federal  Register  (52  PR 

2143)  which  announced  the 
establishment  of  an  import  restraint 
limit  for  certam  silk  blend  and  other 
vegetable  fiber  sweaters  in  Category 
845/846.  produced  or  manufactured  in 
the  People's  Republic  of  China  and 
exported  during  the  twelve-month 
period  which  began  on  August  29, 1986 
and  extends  through  August  28.  1987, 
pending  agreement  on  a  mutually 
satisfactory  solution  concerning  this 
category  between  the  Governments  of 
the  United  States  and  the  People's  ' 
Republic  of  China. 

Inasmuch  as  no  mutually  agreed 
solution  has  been  reached  and  to  ensure 
steady  and  orderly  development  of  trade 
and  to  avoid  an  exacerbation  of  market 
disruption,  the  Committee  for  the 
Implementation  of  Textile  Agreemnents, 
in  accordance  with  paragraph  8  of  the 
1986  Protocol  of  Extension  of  the 
Arrangem.ent  Regarding  International 
Trade  in  Textiles,  done  at  Geneva  on 
December  20. 1973  and  extended  by 
protocols  on  December  14, 1977, 
December  22. 1981  and  July  31, 1986,  has 
decided  to  renew  the  restraint  level  of 
the  twelve-month  period  whicti  begins 
on  August  29, 1987  and  extends  through 
August  28. 1988.  Overshipments  of  the 
previous  restraint  level  in  the  amount  of 
430.073  dozen  are  being  charged  to  the 
restraint  level  established  in  this 
directive. 

The  United  States  remains  committed 
to  finding  a  solution  concerning  this 
category.  Should  such  a  solution  be 
reached  in  consultations  with  the 
Government  of  the  People's  Republic  of 
China,  further  notice  will  be  published 
in  the  Federal  Register. 

A  description  of  the  textile  categories 
in  terms  of  T.S. U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13.  1982  (47  PR  55709).  as 
amended  on  April  7,  1983  (48  PR  15175], 
Mav  3,  1983  (48  PR  19924).  December  14, 
1983,  (48  PR  55607).  December  30.  1983 
(48  PR  57584).  April  4.  1984  (49  PR 
1339").  June  28,  1984  (49  PR  26622),  July 
16.  1984  (49  PR  28754).  November  9.  1984 
(49  PR  44782),  July  14,  1986  (51  PR  25386), 
July  29, 1986  (51  PR  27068)  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 


Tariff  Schedules  of  the  United  States 

Annotated  (1987). 

Adoption  by  the  United  States  of  the 
Harmonized  Commodity  Code  (HCC) 
may  result  in  some  changes  in  the 
categorization  of  textile  products 
covered  by  this  notice.  Notice  of  any 
necessan,'  adjustments  to  the  limits 
affected  by  adoption  of  the  HCC  will  be 
published  in  the  Federal  Register. 
Ronald  I.  Levin. 

Act:ng  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

August  21, 1987. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 
Dear  Mr.  Commissioner:  Under  the  terms  of 
Section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1B54).  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  dune  at  Geneva  on  December  20, 
1973,  as  further  extended  on  July  31, 1986;  and 
in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3, 1972,  as 
amended,  you  are  directed  to  prohibit, 
effective  on  August  31. 1987,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  silk  blend  and  other  vegetable  fiber  textile 
products  m  Categorv  845,  846,'  produced  or 
manufactured  in  Chine  and  exported  during 
the  twelve-month  period  which  begins  on 
August  29.  1987  and  extends  through  August 
28.  1988,  m  excess  of  1.001,167  dozen.* 

Goods  shipped  m  excess  of  the  twelve- 
month limit  which  began  on  August  29, 1986 
and  extends  through  August  28, 1987.  which 
currently  amount  to  167.166  dozen,  shall  be 
subject  to  the  level  set  forth  in  this  letter. 

Effective  on  August  31. 1987.  you  are 
directed  to  charge  262.907  dozen  in  missing 
charges  to  the  restraint  limit  for  Category 
845/846  for  goods  imported  during  the  period 
Januarj'  1-20.  1987. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  533(a)(1). 


'  All  TSL'SA  numl>ers  except  381.3574.  381.3578, 
3ftl  66ft5.  381  8554.  381.9985.  384.2733,  364.2735.; 

3M-5318.  364.7781,  384  9694,  '' 

'  For  goods  produced  or  manufactured  in  China 
and  exported  in  Categor>'  845(2)  and  846(2)  under 
TSLSA  numbers  381.35-4,  381  35"a  381,6685, 
381  8554,  381-9385,  384,2733.  384,2-35-  384,5316. 
384  7781,  384  9694.  a  proper  visa  from  Hong  Kong  is 
required  under  the  directive  of  luly  25. 1986.  If  such 
a  visa  IS  not  presented,  these  goods  shall  be  denied 
entry  under  this  directive  and  the  directive  of  luly 
25.  1986. 


Sincerely. 
Ronald  I.  Levin, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
[PR  Doc.  87-19599  Filed  8-21-87;  5:01  pm] 
BtLLING  COOe  361&-Ofl-«l 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Interagency  Committee  on  Cigarette 
and  Little  Cigar  Fire  Safety;  Technical 
Study  Group  Meeting 

agency:  Consumer  Product  Safety 

Com.T.ission. 

ACTION:  Notice  of  meeting  and 

availability  of  draft  report. 

SUMMARY:  The  Technical  Study  Group 
on  Cigarette  and  Little  Cigar  Fire  Safety 
will  meet  on  September  10  and  11, 1987, 
in  Washington,  DC  to  receive  oral 
presentations  from  the  public 
concerning  a  draft  of  the  final  technical 
report  specified  by  the  Cigarette  Safety 
Act  of  1984.  as  amended.  Individual 
copies  of  the  draft  report  will  be 
available  without  charge. 
date:  The  meeting  will  be  September  10 
and  11, 1987.  from  9:30  a.m.  to  5:00  p.m. 
The  draft  report  will  be  available  to  the 
public  on  or  about  September  4. 1987. 
address:  The  meeting  on  September  10 
will  be  in  the  Auditorium,  first  floor. 
Hubert  Humphrey  Building,  200 
Independence  Avenue,  SW.. 
Washington,  DC.  The  meeting  on 
September  11,  will  be  in  room  703A  of 
the  Hubert  Humphrey  Building,  200 
Independence  Avenue,  SW., 
Washington.  DC  Persons  who  desire  to 
make  oral  presentations  should  notify 
Colin  B.  Church,  Office  of  Program 
Management  and  Budget,  Consumer 
Product  Safety  Commission. 
Washington,  DC  20207;  telephone:  (301) 
492-6554.  Individual  copies  of  the  draft 
report  will  be  available  by  writing  or 
calling  Ms.  Terri  Buggs.  Office  of 
Program  Management  and  Budget 
Consumer  Product  Safety  Commission. 
Washington,  DC  20207;  telephone:  (301) 
492-6554. 

FOR  FURTHER  INFORMATION  CONTACT: 
xMs.  Tern  Baggs.  Office  of  Program 
Management  and  Budget.  Consumer 
Product  Safety  Commission. 
Washington,  DC  20207;  telephone  (301) 
492-6554, 

SUPPLEMENTARY  INFORMATION:  The 
Cigarette  Safety  Act  of  1984  (Pub.  L  98- 
567,  98  Stat.  2925.  October  30. 1984;  as 
amended  by  section  110,  Pub,  L.  99-591. 
October  30, 1986)  created  the  Technical 
Study  Group  of  Cigarette  and  Little 
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Cigar  Fire  Safety  to  prepare  a  final 
tech.nicdl  report  concerning  the  technical 
and  commercial  feasibility  of  developing 
cigarettes  and  little  cigars  with  a 
minimum  propensity  to  ignite 
upholstered  furniture  and  mattresses. 

The  Technical  Study  Group  will  meet 
on  September  10  and  11, 1987,  to  receive 
oral  presentations  from  the  pubhc 
concerning  a  draft  of  the  final  report 
specified  by  the  Cigarette  Safety  Act  of 
1984,  as  amended,  and  to  discuss  those 
presentations  and  the  draft  report. 

Persons  desiring  to  make  oral 
presentations  at  the  meeting  of 
September  10  should  notify  the 
Technical  Study  Group  as  soon  as 
possible  and  submit  a  brief  summary  of 
each  presentation  to  Colin  B.  Church, 
Office  of  Program  Management  and 
Budget,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207; 
telephone:  (301)  492-6554.  Persons 
makmg  presentations  should  not  repeat 
any  information  they  have  previously 
given  at  public  meetings  of  the 
Technical  Study  Group  in  1985  and  1986. 
Presentations  should  be  limited  to 
approximately  20  minutes.  Additional 
restrictions  may  be  imposed  on  the 
length  of  presentations  depending  upon 
the  number  of  persons  who  wish  to 
speak.  The  Technical  Study  Group  is  not 
soliciting  and  does  not  expect  to  discuss 
confidential  business  information. 

After  receiving  oral  presentations  for 
the  pubhc,  the  Technical  Study  Group 
will  meet  to  discuss  the  presentations 
and  consider  any  revisions  to  the  draft 
report  which  may  be  appropriate  in 
response  to  those  presentations.  This 
portion  of  the  meeting  will  be  open  to 
observation  by  the  public,  but  only 
members  of  the  Technical  Study  Group 
may  participate  in  the  discussion. 

A  draft  of  the  final  technical  report  of 
the  Technical  Study  Group  is  expected 
to  be  available  to  the  public  on  or  about 
Sf^ptember  4, 1987.  A  single  copy  of  the 
draft  report  will  be  sent  without  charge 
to  each  person  on  the  Cigarette  Safety 
Act  mailing  list  as  soon  as  the  report  is 
a\,  ailable.  Others  who  want  to  obtain  a 
copy  of  the  draft  report  without  charge 
should  write  or  call  Ms.  Terri  Buggs, 
Office  of  Program  Management  and 
Budget.  Consumer  Product  Safety 
Commission.  Washington.  DC  20207; 
telephone  (301)  492-6554.  The  draft  may 
be  changed  before  the  Technical  Study 
Group  issues  the  final  technical  report 
specified  by  the  Cigarette  Safety  Act,  as 
amended. 


Dated;  August  20.  1987. 
Colin  B.  Church, 

Federal  Employee  Designated  by  the 
Interagnecy  Committee  on  Cigarette  and 
Little  Cigar  Fire  Safety. 

[FR  Doc.  87-19529  Filed  8-25-87;  8:45  am] 
BILLING  CODE  eass-ci-M 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

summary:  The  Department  of  Defense 
has  submitted  to  0MB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  Each  entry  contains  the 
following  information: 

(1)  Type  of  submission; 

(2)  Title  of  Information  Collection  and 
apphcable  OMB  Control  Number  and 
Form  Number 

(3)  Abstract  statement  of  the  need  for 
and  the  uses  to  be  made  of  the 
information  collected; 

(4)  Type  of  Respondent: 

(5)  An  estimate  of  the  number  of 
responses; 

(6)  An  estimate  of  the  total  number  of 
hours  needed  to  provide  the  information; 

(7)  To  whom  comments  regarding  the 
information  collection  are  to  be 
forwarded;  and 

(8)  The  point  of  contact  from  whom  a 
copy  of  the  proposed  information 
collection  may  be  obtained. 

This  information  collection  is  as 
follows: 

(1)  New  information  collection 

(2)  "ASVAB  Counselor  and  Student 
Questioruiaires,"  Survey  Form; 

(3)  The  purpose  of  these 
questionnaries  is  to  obtain  information 
from  high  school  counselors  and 
students  about  the  use  and  usefulness  of 
the  materials  available  in  conjunction 
with  Armed  Services  Vocational 
Aptitude  Battery  (ASVAB-14)  Student 
Testing  Program.  This  information  is 
being  collected  so  that  when  new 
materials  are  created  for  ASVAB-18 
program,  they  will  be  maximally  useful 
for  their  intended  population. 

(4)  Students  and  counselors; 

(5)  Current  responses  of  6,600; 

(6)  Current  burden  hours  of  3,300; 
ADDRESSES:  (7)  Comments  are  to  be 
forwarded  to  Mr.  Edward  Springer, 
Office  of  Management  and  Budget,  Desk 
Officer,  Room  3235,  New  Executive 
Office  Building,  Washington,  DC  20503 
and  Mr.  Danel  J.  Vitiello,  DoD 
Clearance  Officer,  WHS/DIOR,  1215 


Jefferson  Davis  Highway,  Suite  1204, 
Arlington,  Virginia,  Virginia  22202-4302. 
telephone  202/746-0933. 
FOB  FURTHER  INFORMATION  CONTACT: 

(8)  A  copy  of  the  information  collection 
proposal  may  be  obtained  from  Mr. 
Vitiello,  WHS/DIOR,  1215  Jefferson 
Davis  Highway,  Suite  1204,  Arlington, 
Virginia  22202-4302,  telephone  202/746- 
0933.  I 

Patricia  H.  Means,     | 

OSD  Federal  Register  Liaison  Officer 

Department  of  Defense. 

August  20, 1987. 

[FR  Doc.  87-19527  Filed  8-25-87;  8:45  am) 

B4LLINC  COOE  3«tO-01-M 


Department  of  the  Air  Force 

Public  Information  Collection 
Requirement  Submitted  to  OMB  for 
Review  j 

SUMMARY:  The  Department  of  Defense 
has  submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C, 
Chapter  35).  Each  entry  contains  the 
following  information:  (1)  Type  of 
submission;  (2)  Title  of  Information 
Collection  and  Form  Number,  if 
applicable;  (3)  Abstract  statement  of  the 
need  for  and  the  uses  to  be  made  of  the 
information  collected;  (4)  Type  of 
Respondent;  (5)  An  estimate  of  the 
number  of  responses;  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information:  [7]  To  whom 
comments  regarding  the  information 
collection  are  to  be  forwarded;  and  (8) 
The  point  of  contact  from  whom  a  copy 
of  the  information  proposal  may  be 
obtained. 

Reinstatement 

MARS  Member  Station  Questionnaire 
Transcript  (AFCC  Form  132)  (OMB 
No.  0701-0021) 

The  Military  Affiliate  Radio  System 
(MARS)  program  uses  the  AFCC  Form 
132  to  collect  data  about  MARS 
members  and  their  capabilities  in  the 
MARS  program.  The  form  requests  the 
name,  call  sign,  address,  and  emergency 
capabiUty  of  the  member.  It  is  a  concise 
and  simple  method  for  recording  the 
data  needed  about  the  capabilities  of 
member  stations.  Various  computer  lists 
are  developed  from  this  simple  form  for 
use  by  State,  regional,  and  national 
officials,  as  well  as  Master  Net  Control 
Stations.  It  is  a  vital  link  between  the 
Air  Force  and  its  Mars  affiliate  member 
stations. 

MARS  program  affiliate  stations 


UM  I 
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Responses  3.600 
Burden  hours  1,200. 

ADDRESSES:  Comments  are  to  be 
forwarded  to  Mr.  Edward  Springer, 
Office  of  Management  and  Budget,  Desk 
Officer,  Room  3235,  New  Executive 
Office  Building,  Washington,  DC  20503 
and  Mr.  Daniel  J.  Vitiello,  DoD 
Clearance  Officer,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204, 
Arlington,  Virginia  22202-4302, 
telephone  number  (202)  746-0933. 

SUPPLEMENTARY  INFORMATION:  A  COpV 

of  the  information  collection  proposal 

may  be  obtained  from  Mr.  H.R.  Collins, 

Chief,  USAF  MARS,  HQ  AFCC/DOOC. 

Scott  AFB,  IL  62225-6001,  telephone 

(618)  256-5552.. 

Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer. 

Deportment  of  Defense. 

August  20.  1987. 

[FR  Doc.  87-19526  Filed  8-25-87;  8:45  am] 

BILLING  CODE  3810-01-M 


Department  of  the  Army 

Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

SUMMARY:  The  Department  of  Defense 
has  submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  Each  entry  contains  the 
following  information:  (1)  Type  of 
submission;  (2)  Title  of  Information; 
Collection  and  Form  Number  if 
applicable;  (3)  Abstract  statement  of  the 
need  for  and  the  uses  to  be  made  of  the 
information  collected:  (4)  Type  of 
Respondent;  (5)  An  estimate  of  the 
number  of  responses;  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (7)  To  whom 
comments  regarding  the  information 
collection  are  to  be  forwarded;  and  (8) 
The  point  of  contact  for  whom  a  copy  of 
the  information  proposal  may  be 
obtained. 

Extension 

Application  for  the  Review  of 
Discharge  or  Dismissal  from  the  Armed 
Forces  of  the  United  States;  DD  Form 
293  (OMB  No.  0704-0004) 

The  DD  Form  293  is  the  form  used  by 
former  members  of  the  military  services 
to  request  a  change  in  the  type  of 
discharge  or  the  reason  for  their 
separation  from  the  military. 

Individuals  or  households 
Responses:  14,000 
Burden  Hours;  7.000. 


ADDRESSES:  Comments  are  to  be 
forwarded  to  Mr,  Edward  Springer, 
Office  of  Management  and  Budget,  Desk 
Officer.  Room  3235,  New  Executive 
Office  Building.  Washington.  DC  20503 
andMr.  Daniel  J.  Vitiello.  DOD 
Clearance  Officer,  WHS/DIOR.  1215 
Jefferson  Davis  Highway,  Suite  1204, 
Arlington,  Virginia  22202-^302. 
telephone  number  (202)  74^-0933. 
SUPPLEMENTARY  INFORMATION:  A  COpy 

of  the  information  collection  proposal 

mav  be  obtained  from  Ms.  Angela  R, 

Petrarca,  SAIS-ADR.  Room  1C638.  The 

Pentagon,  Washington.  DC  20310-0107, 

telephone  (202)  694-0754. 

Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer, 

Department  of  Defense. 

August  20,  1987. 

[FR  Doc.  87-19528  Filed  8-25-67;  8:45  am] 

BILUNO  coot  M10-01-M 


ADDRESSES:  Comments  are  to  be 
forwarded  to  Mr,  Edward  Springer, 
Office  of  Management  and  Budget,  Desk 
Officer:  Room  3235,  New  Executive 
Office  Building.  Washington,  DC  20503 
andMr,  Daniel  |.  Vitiello.  DOD 
Clearance  Officer,  WHS/ DIOR,  1215 
jefferson-Davis  Highway,  Suite  1204, 
Arlington,  VA  22202-4302,  telephone 
(202)  746-0933, 
FOR  FURTHER  INFORMATION  CONTACT: 

A  copy  of  the  information  collection 

proposal  may  be  obtained  from  Major 

]  W',  Sondermann,  Headquarters,  U.S. 

Marine  Corps.  Washington,  DC  2038O- 

0001.  telephone  (202)  694-1017.  1 

Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer, 

Department  of  Defense. 

August  20.  1987. 

[FR  Doc.  87-19525  Filed  8-25-87;  8:45  am] 

BILUNG  COOC  M1(W51-M 


Department  of  the  Navy 

Public  Information  Collection 
Requirement  Submitted  to  OMB  for 
Review 

SUMMARY:  The  Department  of  Defense 
has  submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.SC. 
Chapter  35).  Each  entry  contains  the 
following  information:  (i)  Type  of 
Submission;  (2)  Title  of  Information 
Collection  and  Form  Number  if 
applicable;  (3)  Abstract  statement  of  the 
need  for  and  the  uses  to  be  made  of  the 
information  collected;  (4)  Type  of 
Respondent;  (5)  An  estimate  of  the 
number  of  responses:  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information:  (7)  To  whom 
comments  regarding  the  information 
collection  are  to  be  forwarded;  (8)  The 
point  of  contact  from  whom  a  copy  of 
the  information  proposal  may  be 
obtained. 

Extension 

Academic  Certification  for  Marine 
Corps  Officers  Candidate  Program, 

0703-0011 
NAVMC  10469. 

This  form  is  used  by  the  Marine  Corps 
as  a  standardized  method  of 
determining  the  academic  eligibility  of 
applicants  for  all  Reserve  Officer 
Candidate  Programs.  If  it  were  not 
utilized,  status  of  applicants  could  not 
be  determined. 

Individuals 
Responses  3000 
Burden  hours  750. 


DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

lERA  Docket  No.  87-34-LNGl 

Application  To  Import  Liquefied 
Natural  Gas  From  Algeria;  Pan  National 
Gas  Sales,  Inc. 

AGENCY:  Econorr;;c  Regulatory 
Administration.  Department  of  Energy. 
action:  Notice  of  application  for 
blanket  authorization  to  import  liquefied 
natural  gas. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  June  30. 1987,  of  an  application  filed 
by  Pan  National  Gas  Sales,  Inc.  (Pan 
National),  a  wholly  owned  subsidiary  of 
Panhandle  Eastern  Corporation  (PEC), 
for  a  20-year  blanket  authorization  to 
import  Algerian  liquefied  natural  gas 
(L.\G)  from  Sonatrading  Amsterdam 
B.V.  (Sonatrading),  a  Netherlands 
company  that  is  wholly  owned  by 
Sonatrach.  the  state  oil  and  gas 
company  of  Algeria. 

The  application  was  filed  with  the 
ERA  pursuant  to  Section  3  of  the  Natural 
Gas  Act  and  DOE  Delegation  Order  No. 
0204-111.  Protests,  motions  to  intervene, 
or  notices  of  intervention,  and  written 
comments  are  invited. 
date:  Protests,  motions  to  intervene,  or 
notices  of  intervention,  as  applicable. 
and  written  comments  are  to  be  filed  no 
later  than  September  25,  198^ 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Glynn,  Natural  Gas  Division, 
Economic  Regulatory  Administration, 
Forrestal  Building,  Room  GA-076, 
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1000  Independence  Avenue,  SW., 
Washington,  DC  20585.  (202)  586-9482 
D'.ane  Stubbs.  Natural  Gas  and  Mineral 
Leasing.  Office  of  General  Counsel, 
U.S.  Department  of  Energy,  Forrestai 
Building.  Room  6E-042,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585.  (202)  586-6667 
SUPPLEMENTARY  INFORMATION:  Pan 
National,  a  Delaware  corporation  with 
its  principal  office  in  Houston,  Texas,  is 
a  wholly  owned  subsidiary  of  PEC.  PEC, 
a  holding  company,  also  has  other 
affiliates  or  subsidiaries,  including  the 
Panhandle  Eastern  Pipe  Line  Company, 
(PEPL).  Trunkline  Gas  Company 
(Trunklme).  Trunkline  LNG  Company 
(TLC).  Panhandle  Trading  Company 
(PTC),  and  Pan  Transportation  Inc.  (Pan 
Transport).  The  applicant  states  that  the 
volumes  of  LNG  proposed  to  be 
imported  will  be  purchased  pursuant  to 
a  purchase  agreement  dated  April  26. 
1987,  transported  to  the  U.S.  in  existing 
L.\G  tankers  to  be  supplied  by 
Sonatrack  and  Pan  Transport,  received 
and  regasified  by  TLC  at  its  Lake 
Charles,  Louisiana,  terminal,  and  resold 
to  various  unspecified  customers  at 
market-responsive  prices  under  spot, 
intermediate  or  longer-term 
arrangements,  depending  on  current 
market  conditions. 

By  its  application.  Pan  National  seeks 
approval  to  import  up  to  3.300  million 
Btu  or  approximately  3.3  Tcf  of  LNG 
(FOB  Algeria)  over  a  period  of  up  to  20 
years.  However,  the  applicant  points  out 
that  if  L\G  purchases  are  resumed 
under  the  September  17, 1975,  LNG 
purchase  contract  between  TLC  and 
Sonatrach,  obligations  under  the 
proposed  import  arrangement  would  be 
limited  to  the  existing  sales 
arrangements  previously  agreed  to  by 
all  parties  prior  to  resumption.  The  1975 
contract  was  the  basis  for  a  20-year,  3.4 
Tcf  LNG  unport  authorization  granted 
by  the  Federal  Power  Commission  in 
Opinion  Nos,  796  and  796-A  at  Docket 
Nos.  CP74-138,  et  al..  58  FPC  2935  (1977). 
Purchases  of  LNG  pursuant  to  the  1975 
contract  were  made  from  September 
1982  through  December  1983;  however, 
in  December  1983  TLC  indefinitely 
suspended  purshases  because  of 
marketing  difficulties. 

In  its  application.  Pan  National 
contemplates  the  sale  of  LNG  supplies 
fur  short-term,  spot  purchases,  base  load 
use.  and  for  winter  peaking  needs  to  a 
wide  variety  of  potential  customers, 
including  gas  distribution  companies, 
brokers  or  marketers,  and  large  volume 
end-users  throughout  the  United  States. 
The  applicant  states  that  it  has 
contracted  with  PTC,  its  marketing  and 
brokerage  company  affiliate,  to  provide 


initial  market  planning  and  development 
and  continuing  marketing  services.  The 
terms  of  each  prospective  sales 
transaction  under  this  import 
arrangement  will  be  subject  to  approval 
by  both  Pan  National  and  Sonatrading. 
including  price,  term  and  volumes.  Once 
the  teims  are  approved,  Sonatrading 
will  be  obligated  to  supply  the 
necessary  volumes,  and  Pan  National 
will  proceed  to  execute  the  negotiated 
sales  agreement.  Pan  National  states 
that  the  FOB  price  it  pays  to 
Sonatrading  for  the  LNG  will  equal  83.24 
percent  of  the  average  per  unit  (KlMBtu) 
sales  price,  multiplied  by  the  number  of 
MMBtu  loaded  FOB  Algeria.  Pan 
National,  in  turn,  will  receive  the 
remaining  percentage  (36.76)  of  the  sales 
price  to  cover  transportation,  bunker 
fuel,  and  regasification  costs.  If  the 
anticipated  sales  price  is  not  sufficient 
to  recover  the  incremental  costs  to  Pan 
National  and  Sonatrading,  no  LNG  will 
be  imported. 

The  applicant  states  that  the  proposed 
import  arrangement  is  designed  to 
accommodate  changes  in  market 
conditions  and  will  result  in  prevailing 
market  responsive  prices.  The  gas 
purchase  agreement  contains  no 
minimum  purchase  requirement,  and  the 
applicant  would  be  required  only  to  take 
and  pay  for  quantities  specifically 
contracted  for  with  customers.  Contracts 
for  transportation  and  terminal  services 
only  obligate  Pan  National  to  pay  the 
actual  incremental  costs  involved  in 
obtaining  these  services,  and  the 
transportation  agreement  contains  no 
ship-or-pay  commitment. 

The  applicant  proposes  to  notify  the 
ERA  of  the  first  delivery  of  LNG  into  the 
U.S.  within  fifteen  days  of  such  delivery. 
Additionally,  it  also  proposes  to  file 
quarterly  reports  to  the  ERA  describing 
the  transactions  made  under  its  import 
authorization,  including  volumes 
imported,  average  selling  price,  and 
markets  served. 

In  support  of  its  application.  Pan 
National  maintains  that  the  import 
proposal  will  further  the  implementation 
of  DOE  policy  objectives  by  "fostering 
the  development  of  a  fully  functioning 
and  responsive  market  for  natural  gas", 
and  by  providing  a  source  of 
competitively  priced  natural  gas 
supplemental  to  domestic  supplies. 
Furthermore,  Pan  National  also, 
maintains  that  approval  of  i48  iriiport 
application  wall  support  the  "productive 
use  of  extensive  existing  facihties  and 
their  continued  viability  as  an  important 
long-term  resource  in  meeting  future 
energy  requirements." 

The  decision  on  this  application  will 
be  made  consistent  with  DOE"s  gas 
import  policy  guidelines,  under  which 


the  competitiveness  of  an  impprt 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684,  February  22, 1984).  Parties  that 
may  oppose  this  application  should 
comment  in  their  responses  on  the 
issues  of  competitiveness  as  set  forth  in 
the  policy  guidelines.  The  applicant 
asserts  that  this  import  arrangement  is 
competitive.  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 

All  parties  should  be  aware  that  the 
ERA  may  limit  the  term  of  any  blanket 
authority  granted  in  this  docket  and  may 
proportionately  reduce  the  volumes. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  procedural 
action  to  be  taken  on  the  application. 
All  protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  must  meet  the  requirements 
that  are  specified  by  the  regulations  in 
10  CFR  Part  590.  They  should  be  filed 
with  the  Natural  Gas  Division,  Office  of 
Fuels  Programs,  Economic  Regulatory 
Administration,  Room  GA-076,  RG-i3, 
Forrestai  Building.  1000  Independence 
Avenue,  SW..  Washington,  DC  20585. 
(202)  586-9478.  They  must  be  filed  no 
later  than  4:30  p.m.,  e.d.t.,  September  25, 
1987. 

The  Administrator  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
perty  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  A  request  to  file  additional 
written  comments  should  explain  why 
they  are  necessary.  Any  request  for  an 
oral  presentation  should  identify  the 
substantial  question  of  fact,  law,  or 
policy  at  issue,  show  that  it  is  material 


Issued  in  Vt 
Constance  L. 

Director,  Nat 
Fuels  Prograr 
Administratit 
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and  relevant  to  a  decision  in  the 
proceeding.  Any  request  for  a 
conference  should  demonstrate  why  the 
conference  would  materially  advance 
the  proceeding.  Any  request  for  a  trial- 
type  hearing  must  show  that  there  are 
factual  issues  genuinely  in  dispute  that 
are  relevant  and  material  to  a  decision 
and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts.  If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  590.316. 

A  copy  of  the  Pan  National's 
application  is  available  for  inspection 
and  copying  in  the  Natural  Gas  Division 
Docket  Room,  GA-076-A  at  the  above 
address.  The  docket  room  is  open 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington.  DC,  August  19. 1987. 

Constance  L.  Buckley, 

Director,  Natural  Gas  Division.  Office  of 
Fuels  Programs,  Economic  Regulatory 
Administration. 

[FR  Doc  87-19596  Filed  &-25-87;  8:45  am] 

BILLING  COOC  64SO-01-M 


IDocketNo.  PP-841 

Issuance  of  an  Order  Granting  Time 
Extension;  Central  Maine 

AGENCY:  Economic  Regulatory 
Administration,  Department  of  Energy. 

ACTION:  Issuance  of  an  Order  granting 
time  extension. 

summary:  On  August  17, 1987,  the 
Economic  Regulatory  Administration 
(ERA)  issued  an  order  to  Central  Maine 
Power  Company  (CMP)  granting  an 
extension  of  the  time  within  which  CMP 
may  file  answers  to  all  petitions  for 
intervention  in  the  Presidential  permit 
proceeding  Docket  No.  PP-84. 
FOR  FURTHER  INFORMATION  CONTACT: 

Anthony  J.  Como,  U.S.  Department  of 
Energy,  Office  of  Fuels  Programs  (RG- 
22),  1000  Independence  Avenue,  SVV., 
Washington,  DC  20585,  (202)  586-5935. 
Lise  Courtney  M,  Howe,  U.S. 
Department  of  Energy,  Office  of 
General  Counsel  (GC-41),  1000 
Independence  Avenue.  S\V., 
Washington,  DC  20585,  (202)  586-2TO0, 
SUPPLEMENTARY  INFORMATION:  On 
August  14,  1987.  Central  Maine  Power 
Company  (CMP)  filed  a  request  with  the 
Economic  Regulatory  Administration  for 


an  extension  of  time  within  ^vh^ch  to  file 
CMP's  answer  to  all  petitions  for 
intervention  in  the  Presidential  permit 
proceeding  Docket  No,  PP-84  Pursuant 
to  Rule  2008,  18  CFR  385,2008,  CMP 
requested  that  the  time  to  answer, 
provided  in  18  CFR  385,214.  be  extended 
from  fifteen  days  after  each  petition  is 
filed  to  fifteen  days  after  the  last  day  of 
the  public  comment  period,  i.e., 
Tuesday.  September  15, 1987.  CMP  > 
requested  this  extension  to  allow  for  a 
more  orderly  and  efficient  proceeding 
without  prejudicing  any  other  person, 

ERA  notes  that  CMP's  petition  follows 
ERA'S  decision  on  July  31,  1987,  to 
extend  the  time  within  which  public 
comments,  protests  and  interventions 
could  be  filed  from  August  5, 1987,  to 
August  31,  1987  (52  FR  28481).  Three 
petitions  to  intervene  [No  Thank  Q 
Hydro-Quebec.  Pennsylvania -New 
Jersey-Maryland  Interconnection,  and 
Boston  Edison)  already  have  been  filed 
with  ERA,  and  it  is  possible  that  others 
may  be  filed  on  or  before  August  31, 
1987, 

ERA  is  authorized,  pursuant  to  18  CFR 
385,2008,  for  good  cause  shown  to 
extend  the  time  by  which  CMP  is 
required  to  respond  to  petitions  for 
intervention  in  this  proceeding,  ERA 
a|rees  with  CMP  that  permitting  it  to 
respond  to  all  of  the  petitions  following 
the  close  of  the  comment  period  on 
August  31.  1987,  rather  than  requiring 
CMP  to  respond  to  each  petition  within 
fifteen  days  after  the  filing  of  such 
petitions,  woulJ  make  for  a  more 
orderly  and  efficient  proceeding;  and 
that  an  extension  of  the  time  period  to 
September  15,  1987.  would  not  prejudice 
any  of  the  existing  or  potential  parties  to 
this  proceeding. 

It  is  ordered  that: 

(A)  The  request  filed  by  Central 
Maine  Power  Company  for  an  extension 
of  time  within  which  to  file  answers  to 
petitions  to  intervene  in  the  Presidential 
permit  proceeding  Docket  No.  PP-84  to 
Tuesday,  September  15.  1987,  is  granted. 

(B)  Central  Maine  Power  Company  is 
required,  until  September  15,  1987,  to 
serve  any  filings  or  other  submissions 
which  it  makes  with  ERA  on  No  Thank 
Q  Hydro-Quebec,  the  Pennsylvania-New 
Jersey-Maryland  Interconnection. 
Boston  Edison,  and  any  others  which 
may  file  petitions  to  intervene  before 
.August  31,  1987,  thereby  treating  these 
parties  during  this  interim  period  as 
though  they  have  been  granted 
temporary  status  as  interveners  in  this 
proceeding. 


Issued  in  Washington,  DC.  on  August  17. 
1987, 

Robert  L  Davies,  ' 

Director,  Office  of  Fuels  Programs.  Economic 

Regulatory  Administration. 

(FR  Doc,  87-19595  Filed  8-25-87;  8:45  am) 

BILLING  CODE  64&0-01-M 

Office  of  the  Secretary 

Senior  Executive  Service;  Performance 
Review  Board  Members;  Appointments 

action:  Notice  of  SES  Performance 
Review  Board  Appointments. 

summary:  This  notice  lists  those 
persons  who  have  been  appointed  to 
serve  on  the  Performance  Review  Board 
standing  register  for  the  Department  of 
Energy,  This  supplements  the  listing 
published  in  51  FR  32353  on  September 
11, 1986, 

EFFECTIVE  date:  These  appointments 
are  efft'ctive  on  .August  20,  198" 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  J,  Hall,  MA-204,1,  U.S. 
Department  of  Energy,  Office  of 
Personnel.  (202)  586-84"7. 

SUPPLEMENTARY  INFORMATION: 

Section  43141cj  of  T;!ie  5,  United 
States  Code  (as  amended  by  the  Civil 
Service  Reform  Act  of  1978),  requires 
that  the  Department  of  Energy  establish, 
in  accordance  with  regulations 
prescribed  by  the  Office  of  Personnel 
Management,  one  or  more  Performance 
Review  Board(s)  to  review  and  evaluate 
the  initial  rating  and  make  a  final 
written  recommendation  on 
performance  appraisals  assigned  to  the 
Departmental  members  of  the  Senior 
Executive  Service. 

The  newly  appointed  Performance 
Review  Board  members  shall  make 
written  recommendations  to  the 
Executive  Personnel  Board  concerning 
SES  performance  ratings,  bonuses, 
awards,  and  performance  related 
actions. 

The  new  members  of  the  SES 
Performance  Review  Board  are: 

William  Bernsdorf 

Peter  Brush 

David  Goldman 

Richard  Hahn 

Steven  Hickok  , 

Thomas  Isaacs 

Viio  Magliano 

John  Milloway 

Robert  Morgan 

John  Notestein 

Gerald  Prudom 

Wolfgang  Repke  ' 

Michael  Roberts 

jack  Roeder 

Margaret  Sibley 

Charles  Simpson 

Marvin  Singer 
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Edward  Williams 
William  Williams 

Issued  in  Washington,  DC,  on  August  14, 
1987. 

Harry  L.  Peebles, 

Executive  Secretary,  Executive  Personnel 
Board. 

(FR  Doc.  87-19593  Filed  8-25-87;  8:45  am) 

BILLING  CODE  S45O-01-M 


Western  Area  Power  Administration 

Power  Rate  for  the  Pick-Sloan 
Missouri  Basin  Program— Eastern 
Division 

AGENCY:  Western  Area  Power 
Administration,  Department  of  Energy. 
action:  .Notice  of  Power  Rate  for 
Economy  Energy  Sales  and  Order 
Placing  this  Rate  into  Effect  on  a  Final 
Basis — Pick-Sloan  Missouri  Basin 
Program — Eastern  Division  (P-SMBP- 
EDj. 

summary:  In  a  June  9, 1987,  Federal 
Register  notice,  the  Western  Area  Power 
Administration  (Western)  announced 
plans  to  implement  a  power  rate  for 
Economy  Energy  sales.  Following  the 
analysis  of  the  public  comments 
received  as  a  result  of  this  proposal. 
Western  has  finalised  and  is  placing 
into  effect  a  rate  for  Economy  Energy  for 
the  P-SMBP-ED  as  follows;  The  rate  for 
Economy  Energy  is  based  upon  the 
pricing  for  short-term  energy  sales 
among  power  suppliers  within  the 
interconnected  systems. 

The  continued  marketing  of  that 
portion  of  P-S.VIBP-ED  surplus  energy 
which  is  sold  as  Fuel  Replacement 
Energy  is  operationally  restrictive  and 
difficult  to  com.ply  with  from  a  contract 
administration  standpoint.  Timely 
implementation  of  the  rate  for  Economy 
Energy,  while  retaining  the  Fuel 
Replacement  Energy  cl^ss  of  service, 
will  eliminate  current  difficulties. 
Therefore,  the  rate  for  Economy  Energy 
is  effective  up  jn  publication  of  this 
notice  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  D.  Davies,  Area  Manager. 
Billings  .Area  Office,  Western  Area 
Power  .•\dministration,  P.O.  Box  EGY. 
Billings,  MT  59101.  1406)  657-6532. 
SUPPLEMENTARY  INFORMATION: 
Western's  Billings  .Area  Office  (BAO)  is 
encountering  difficulty  in  the  marketing 
of  Fuel  Replacement  Energy  under  the 
existing  pricing  mechanism.  BAO  sells 
short-term  surplus  energy  to  entities  that 
reduce  power  production  from,  or  shut 
down,  fossil-fueled  power  plants  to 
conserve  fuel.  The  pricing  for  that 
energy  is  85  percent  of  the  cost  of  the 
saved  fuel  plus  50  percent  of  any  other 


savings  realized  by  the  purchaser. 
Selling  surplus  energy  at  85  percent  of  a 
plant's  fuel  cost  provided  a  basis  for 
pricing,  and  could  be  adhered  to  when  a 
specific  unit  could  be  easily  identified. 
The  price  of  the  energy  was  directly 
related  to  the  results  obtained;  i.e., 
saved  fuel.  However,  present  day 
situations  in  the  utility  industry  have 
changed  from  when  the  sale  of  Fuel 
Replacement  Energy  was  initiated  more 
than  20  years  ago.  Today,  major  utilities 
have  numerous  plants  in  daily  operation 
which  may  vary  in  size  from  relatively 
small  to  extremely  large  and  which  have 
a  wide  range  of  operating  costs.  Because 
of  multiple-unit  operations,  utilities 
often  reduce  power  generation  of  more 
than  one  unit  when  buying  energy  from 
another  utibty.  A  utility's  highest  cost 
unit  is  not  always  the  one  reduced  in 
power  level  because  of  such 
considerations  as  "fake  or  pay"  coal 
contracts  or  transmission  constraints. 
Minimum  power  levels  of  large  plants 
also  affect  *vhich  units  may  be  backed 
down. 

Economic  dispatch  is  also  evolving 
among  utilities,  as  in  the  State  of  Iowa, 
where  a  newly  formed  organization  will 
be  conducting  surplus  energy 
transactions  on  the  basis  of  the 
composite  hourly  costs  of  most  of  the 
investor-owned  units  in  Iowa. 
Superimposed  upon  all  of  the  factors 
noted  above  is  the  matter  of  large 
regional  surpluses  which  result  in  a 
highly  competitive  market.  Because  of 
these  considerations,  pricing  of  short- 
term  energy  transactions  among  power 
supplier  is  driven  by  factors  other  than 
fuel  savings  at  a  particular  plant.  As  a 
result,  it  is  increasingly  more  difficult, 
and  less  reflective  of  reality,  for 
Western  to  base  short-term  surplus 
energy  prices  on  fuel  savings  associated 
with  a  specific  generating  unit. 

The  BAO  considers  that  many  short- 
term  surplus  energy  sales  which  have 
previously  been  conducted  as  Fuel 
Replacement  Energy  sales  can  be  more 
app.'opriately  conducted  under  the 
proposed  category  of  Economy  Energy. 
Conservation  of  fuel  will  still  be 
accomplished  and  can  be  quantified  as 
at  present,  but  the  energy  prices  will 
directly  reflect  all  of  the  factors  which 
establish  short-term  energy  prices 
among  thermal  suppliers.  As  with  all  of 
BAO's  short-term  surplus  energy  sales, 
this  class  of  service  is  designed  for  those 
interconnected  area  utilities  that 
continuously  generate  power  for 
themselves  and/or  others.  Any 
transmission  costs  or  losses  beyond  the 
limits  of  the  Federal  transmission 
system  will  be  the  responsibility  of  the 
purchaser.  At  present,  a  number  of 
utilities  interconnected  with  the  Federal 


transmission  system  do  not  purchase 
fuel  replacement  energy.  These  utilities 
are  able  to  purchase  surplus  energy  from 
others  at  costs  less  than  85  percent  of 
fuel  savings  for  their  relatively  more 
costly  units.  In  this  regard,  the  adoption 
of  Economy  Energy  as  a  class  of  service 
can  be  expected  to  increase  the  number 
of  utilities  to  whom  Western  will  be 
able  to  market  short-term  surplus 
energy. 


UM  I 


Expected  Change  in  Annual  Revenue 

The  BAO  does  not  anticipate  that 
Economy  Energy  sales  will  provide  a 
revenue  change,  from  what  would 
otherwise  be  obtained  from  Fuel 
Replacement  Energy  sales,  because 
there  will  not  be  an  increase  in  the 
amounts  of  energy  for  sale.  Nor  is  it 
anticipated  that  there  will  be  a 
significant  change  in  overall  hydro 
energy  prices  as  a  result  of  this  change 
in  ratesetting  methodology. 

Discussion  of  Issues — Public  Comments 

During  the  30-day  public  comment 
period.  Western  received  10  comment 
letters  and  1  letter  requesting  additional 
information.  All  of  the  comment  letters 
were  from  interconnected  utilities  and 
were  supportive  of  the  proposal.  The 
additional  information  requested  by  one 
entity  concerns  the  criteria  a  utility  must 
meet  to  qualify  for  this  type  of  service. 
In  that  regard.  Economy  Energy,  as  well 
as  all  other  P-SMBP-ED  surplus  hydro 
energy,  is  sold  to  utilities  who 
continuously  generate  power  for 
themselves  and/or  others.  Surplus 
energy  is  not  sold  to  utilities  that  have 
generation  only  on  standby,  used  for 
reserves,  or  run  only  occasionally  for 
emergencies  or  for  test  purposes. 

Procedural  Authorization 

Power  rates  for  the  P-SMBP-ED  are 
established  pursuant  to  the  Department 
of  Energy  Organization  Act  (42  U.S.C. 
7101,  et  seq.y.  the  Reclamation  Act  of 
1902  (43  U.S.C.  372,  et  seg.].  as  amended 
and  supplemented  by  subsequent 
enactments,  particularly  section  9{c)  of 
the  Reclamation  Project  Act  of  1939  (43 
U.S.C.  485h(c));  the  Flood  Control  Act  of 
1944  (16  U.S.C.  825s];  and  the  acts 
specifically  applicable  to  the  project 
system  involved. 

The  Secretary  of  Energy  issued 
Delegation  Order  N'o.  0204-108  on 
December  14, 1983  (48  FR  55664), 
amended  May  30.  1986  (51  FR  19744). 
The  order  contains  several  provisions 
including  delegation  to  Western's 
Administrator  of  the  authority  to 
develop  and  place  in  effect  on  a  final 
basis  power  and  transmission  rates  for 
short-term  sales. 
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Environmental  Compliance 

Western  has  conducted  an  analysis  of 
this  rate  increase  pursuant  to  the  ■■ 
National  Environmental  Policy  Act  of 
1969  and  Department  of  Energy 
regulations  published  in  the  Federal 
Register  on  March  28,  1980  (45  FR  20694- 
20701),  as  amended  on  January  6,  1983 
(48  FR  685  through  686).  and  on  February 
25,  1985  (50  FR  7629  through  7630).  The 
regulations  provide  that: 

1.  Rate  proposals  for  power  marketing 
services  which  produce  an  increase  in 
revenue,  no  greater  than  the  rate  of 
inflation,  normally  do  not  require  the 
preparation  of  an  environmental 
assessment  (EA)  nor  an  environmental 
impact  statement  (EIS). 

2.  Contracts  for  short-ttrm  or  seasonal 
(less  than  1  year)  allocations  of  existing 
or  excess  power  resources  to  customers 
who  can  receive  the  resources  over 
existing  transmission  facilities  do  not 
require  the  preparation  of  either  an  EA 
or  an  EIS.  in  accordance  with  National 
Environmental  Policy  Act  guidelines. 

Because  the  proposed  new  rate  for 
Economy  Energy  service  is  for  an 
optional  short-term  service,  would  not 
result  in  an  increase  in  revenues,  and 
clearly  would  have  no  significant 
environmental  impact,  the  proposed 
action  does  not  require  the  preparation 
of  an  EA  or  an  EIS.  Documentation 
supporting  this  decision  is  on  file  in 
Western's  Billings  Area  Office. 

Regulatory  Flexibility  Analysis 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980  (5  use.  601  et  seq  ]  each 
agency,  when  required  by  5  U.S.C.  553  to 
publish  a  proposed  rule,  is  further 
required  to  prepare  and  make  available 
for  public  comment  a  regulatory 
flexibility  analysis  to  describe  the 
impact  of  the  proposed  rule  on  small 
entities.  In  this  instance,  the  proposed 
action  for  P-SMBP-ED  relates  to 
nonregulatory  services  provided  by 
Western.  Under  5  U.SC.  601(2),  rates  of 
service  or  particular  applicability  are 
not  considered  "rules"  within  the 
meaning  of  the  act.  Since  this  proposed 
new  rate  for  P-SMBP-ED  power  is  of 
limited  applicability,  and  is  being  set  in 
accordance  with  specific  regulations 
and  legislation  under  particular 
circumstances.  Western  believes  that  no 
flexibility  analysis  is  required. 

Determination  Under  Executive  Order 
12291 

The  Department  of  Energy  has 
determined  that  this  is  not  a  major  rule 
because  it  does  not  meet  the  criteria  of 
section  1(b)  of  Executive  Order  12291,  46 
FR  13193  (February  19,  1981).  Western 


has  an  exemption  from  sections  3,  4  and 
7  of  Executive  Order  12291. 


Order 

In  view  of  the  foregoing,  and  pursuant 
to  the  authority  delegated  to  me  by  the 
Secretary  of  Energy  in  Delegation  Order 
No.  0204-108,  dated  December  14.  1983, 
as  amended,  I  hereby  approve  and  place 
into  effect  on  a  final  basis,  effective 
immediately,  a  new  rate  for  Economy 
Energy  to  be  based  upon  the  pricing  for 
short-term  energy  sales  among  power 
suppliers  within  the  interconnected 
system  of  the  P-SMBP-ED. 

Issued  at  Golden.  Colorado,  August  14. 
1987 
William  H.  Clagett, 

Administrator. 

[FK  Doc.  87-19594  Filed  8-21-87;  8:45  amj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-180743;  FRL  3252-1] 

Receipt  of  Application  tor  a  Specific 
Exemption  To  Use  Mancozeb; 
Solicitation  of  Public  Comment 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


summary:  EPA  has  received  a  specific'i 

exemption  request  from  the  California 
Department  of  Food  and  Agriculture 
(hereafter  referred  to  as  the 
"Applicant")  for  use  of  mancozeb  (CAS 
8018-01-7)  to  control  the  fungi, 
Alternaria  olternata.  on  5,000  acres  of 
dates  in  California.  In  accordance  with 
40  CFR  166.24.  EPA  is  soliciting 
comment  before  making  the  decision 
whether  or  not  to  grant  this  specific 
exemption  request. 

date:  Comments  must  be  received  on  or 
before  September  10,  1987. 
ADDRESS:  Three  copies  of  written 
comments,  bearing  the  identifying 
notation  "OPP-180743,"  should  be 
submitted  by  mail  to:  Information 
Services  Section,  Program  Management 
and  Support  Division  (TS-757C).  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  DC  20460. 

In  person,  bring  comments  to:  Room 
236,  CM  ^2. 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 


procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for  | 

inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  pubhcly  by  EPA 
without  prior  notice  to  the  submitter.  All 
written  comments  will  be  available  for 
public  inspection  in  Room  236  at  the 
address  given  above,  from  8  a.m.  to  4 
p.m..  Monday  through  Friday  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  Libby  Pemberton,  Registration 
Division  (TS-V67C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington. 
DC  20460. 

Office  location  and  telephone  number; 
Room  716A,  Crystal  Mall  2. 1921 
lefferson  Davis  Highway,  Arlington.  VA. 
(703-55:'-1806). 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
*  (7  U.S.C.  136p),  the  Administrator  may, 
at  his  discretion,  exempt  a  State  agency 
from  any  registration  provision  of  FIFRA 
if  he  determines  that  emergency 
conditions  exist  which  require  such 
exemption. 

The  Applicant  has  requested  the 
Administrator  to  issue  an  emergency 
exemption  to  permit  the  use  of  the 
funigicide,  mancozeb  available  as 
Dithane  M-45-S  Dust  (California  State 
Registration  No.  11169-50008  AA)  from 
San  Joaquin  Sulphur  Co.,  to  control 
Alternaria  infections  on  5,000  acres  of 
dates  in  California. 

Information  in  accordance  with  40 
CFR  Part  166  was  submitted  as  part  of 
this  request.  The  Applicant  indicates 
that  Ferbam  dust,  the  only  product 
registered  for  control  o{  Alternaria  on 
dates,  is  no  longer  manufactured  by 
FMC  Corporation  and  is  no  longer 
available.  According  to  the  Applicant, 
without  effective  control,  date  growers 
could  experience  30  to  50  percent  crop 
losses.  With  the  use  of  Dithane  M^5-S 
Dust,  growers  expect  their  crop  losses  to 
be  less  than  5  percent.  The  1987  crop 
was  valued  at  S37.4  million. 

Dithane  M-45-S  Dust  will  be  applied 
at  a  maximum  rate  of  30  pounds  product 
per  acre.  Up  to  three  applications  at  15- 
day  intervals  may  be  made.  A  maximum 
of  450,000  pounds  product  will  be 
needed  to  threat  a  maximum  of  5.000 
acres.  Applications  will  be  completed  by 
November  15, 1987. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  require  that  the  Agency  publish  _ 
notice  of  receipt  in  the  Federal  Register 
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and  solicit  public  comment  on  an 
application  for  a  specific  exemption 
proposing  use  of  a  pesticide  which 
contains  an  active  ingredient  which  is  or 
has  been  the  subject  of  a  Special  Review 
and  is  intended  for  a  use  that  could  pose 
a  risk  similar  to  the  risk  posed  by  any 
use  of  the  pesticide  which  is  or  has  been 
the  subject  of  the  Special  Review  (40 
CFR  166.24(.i)(5j).  A  Notice  of  Initiation 
"f  Special  Review  of  EBDC  Pesticides. 
which  include  mancozeb,  was  published 
luly  17.  1987  (52  FR  27172).  The  risks 
considered  in  that  document  which 
could  be  similar  to  the  risks  posed  by 
this  proposed  use  are.  Oncogenicity: 
teralogenicity:  and  thyroid  toxicity. 
Accordingly,  interested  persons  may 
submit  written  views  on  this  subject  to 
the  Program  Management  and  Support 
Division  at  the  address  above. 

The  Agency,  accordingly,  will  review 
and  consider  all  comments  received 
during  the  comment  period. 

D,ile:  August  18.  1987. 
Herbert  S.  Harrison, 

.1  ;.'.;;.,•  UiD'clor.  Registration  Division.  Office 
of  Pesticide  Programs. 
[FR  Doc.  87-19.524  Filed  8-25-87:  8:45  am] 
BILLING  CODE  6560-50-M 


IFIFRA  Docket  No.  562,  et  al.;  FRL-3252-31 

Pesticide  Products  Containing 
Diazinon;  Hearing;  Ciba-Geigy  Corp.,  et 
al.,  Petitioner 

In  accordance  with  40  CFR  164.8, 

notice  is  given  that  a  hearing  on  the 
captioned  proceeding  under  section  6  of 
the  Federal  Insecticide,  Fungicide  and 
Rodenticide  .Act,  as  amended  (7  U.S.C. 
136(d)),  will  commence  at  10:00  a.m.  on 
Monday,  August  24.  1987,  in  Conference 
Room  3,  Waterside  Mall,  401  .M  Str..'et 
SW..  Washington.  DC.  The  hearing  will 
he  conducted  in  accordance  with  the 
Rules  of  Practice  governing  hearings 
under  FIFRA  (40  CFR  Part  164)  and  in 
particular  Subpart  B  thereof.  Issues  to 
be  considered  in  the  hearing  are  set 
forth  in  the  Notice  published  bv  the 
Ad.ministrator,  5\  FR  35034  (October  1, 
1986).  as  amended  by  51  FR  4.5039 
(December  16,  1986),"and  52  FR  ,5656 
(February  25,  1987),  For  information  on 
the  several  parties  to  this  proceeding 
and  their  positions  on  the  various  issues, 
interested  persons  may  examine  the  file 
in  the  office  of  the  Hearing  Clerk.  Room 
3708.  Waterside  M.ill.  401  M  Street  SW., 
Washington,  DC. 

D  iSid  this  21st  day  of  August  1987. 
Gerald  Harwood, 
Chief  Administrative  la  iv  Judiie. 
(FR  [)(ir  B:--l'lt>45  Filed  8-25-87;  8:45  amj 

BILLING  CODE  6560-50-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirements  Submitted  to  the  Office 
of  Management  and  Budget  for  Review 

August  19,  1987 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirements  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  (202)  857-3800.  2100  M  Street 
NW.,  Suite  140,  Washington,  DC  20037, 
For  further  information  on  these 
submissions  contact  Jerry  Cowden, 
Federal  Communications  Commission, 
(202)  632-7513.  Persons  wishing  to 
comment  on  these  information 
collections  should  contact  J.  Timothy 
Sprehe,  Office  of  Management  and 
Budget,  Room  3235  NEOB,  Washington, 
DC  20503,  (202)  395-4814. 
OMB  Nuniber:  None 
Title:  Section  73.54,  Antenna  resistance 

and  reactance  measurements 
Action:  Existing  collection  in  use 

without  OMB  control  number 
Respondents:  Businesses  (including 

small  businesses) 
Frequency  of  Response:  Recordkeeping 

requirement 
Estimated  Aitnual  Burden:  590 
Recordkeepers;  590  Hours 
Needs  and  Uses:  Section  73.54 
requires  that  background  information 
regarding  antenna  resistance 
measurement  data  for  AM  stations  be 
kept  on  file  at  the  station.  Data  is  used 
by  FCC  staff  in  field  investigations  to 
ensure  measurements  are  taken  properly 
and  by  AM  licensees  to  identify  any 
problems  that  may  occur. 
OMB  Number:  3060-0175 
Title:  Section  73.1250,  Broadcasting 

emergency  information 
Action:  Extension 
Respondents:  Businesses  (including 

small  businesses) 
Frequency  of  Response:  On  occasion 
Estimated  Annual  Burden:  250 
Responses;  250  Hours 
Needs  and  Uses:  Section  73.1250 
requires  that  AM  station  licensees 
submit  a  report  to  the  FCC  regarding  the 
emergency  information  broadcast  over 
increased  facilities.  Emergency 
situations  in  which  the  broadcasting  of 
information  is  considered  as  furthering 
the  safety  of  life  and  property  include, 
but  are  not  limited  to,  tornadoes, 
hurricanesu  floods,  tidal  waves, 
earthquakes,  and  school  closings.  The 


data  is  used  by  FCC  staff  to  evaluate  the 
need  and  nature  of  the  emergency 
broadcast  to  confirm  that  an  actual  ^ 
emergency  existed.  i 

Federiil  Communications  Commission. 
William  J.  Tricarlco. 

Secretary.  | 

JFR  Doc. -87-19503  Filed  8-25-67;  8:45  dmj 

BILLING  CODE  6712-01-M 


Spt^ciaiized  Mobile  Radio  Service 
Frequencies  To  Be  Available  for 
Reassignment 

August  10. 1987.      I 

The  following  channels  were  recently 
recovered  from  licensees  who  failed  to 
meet  the  Commission's  loading  or 
construction  requirements  and  will  be 
available  for  reassignment  to  trunked 
Specialized  Mobile  Radio  (SMR) 
applicants  They  were  previously 
licensed  at  the  coordinates  indicated 
and  are  available  at  any  location  within 
the  geographic  area  which  will  protect 
existing  SMR  systems  pursuant  to  Rules 
90.362  and  90.621. 

856/858.0875  MFfz.  Oldsmar.  Fl,  2^-02-20 

North,  82-39-29  West 
856/860.5625  MMz,  Clayton,  MO,  38-38- 

51  North,  90-20-13  VVest 
861/865.9500  MHz,  Tucson.  AZ.  32-26-;30 

North.  110-46-51  West 
856/860.1375  MHz.  San  Antonio.  TX.  29- 

28-37  North.  98-36-42  West 
856/860.0625  MHz,  West  Lake  Hills.  TX. 

30-18-21  North,  97-50-28  West 
861/865.7000  MHz,  Tucson.  AZ.  32-26-30 

North,  lli>46-51  West 
863.9375.  864.3875,  864.8375.  865.2875. 

865.7375  MHz.  Buffalo.  NY.  42-52-29 

North,  78-51-12  West 
856/860.5125  .MHz.  Clayton.  MO,  38-38- 

51  North.  90-20-13  West 
856/860.1375  MHz.  New  Orleans.  LA, 

29-56-55  North,  90-03-47  West 
856/860.7875  MHz,  Canton,  OH,  40-44- 

03  North,  81-24-48  West 
856/860,1625  MHz,  San  Antonio.  TX,  29- 

30-37  North.  98-34-13  West 
856/860.5875  MHz,  Minneapolis,  MN. 

44-58-31  Norih,  93-16-19  West 

Pursuant  to  the  Public  Notice  of 
January  6, 1986,  Mimeo  .No.  1805.  these 
channels  will  be  available  for 
reassignment  on  September  9. 1987.  All 
applications  received  before  September 
9,  1987  will  be  dismissed.  The  first 
application  received  after  the  channels 
become  available  for  reassignment 
opens  the  filing  window.  The  window 
stays  open  only  for  the  day  on  which  the 
first  application  is  received.  All 
applications  MUST  reference  the  date 
and  DA  number  of  this  Public  Notice  in 
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order  to  be  considered  for  these 

frequencies. 

There  is  a  $30.00  fee  required  for  each 
application  filed.  All  checks  should  be 
made  payable  to  the  FCC.  Applications 
should  be  mailed  to;  Federal 
Communications  Commission.  800 
Megahertz  Service.  P.O.  Box  360416M. 
Pittsburgh.  PA  15251-6416.  Applications 
may  also  be  filed  in  person  between  9;00 
am  and  3:00  pm  at  the  following  address: 
Federal  Communications  Commission, 
c/o  Mellon  Bank,  Three  Mellon  Bank 
Center,  525  William  Penn  Way.  2-th 
Floor.  Room  153-2713.  Pittsburgh.  PA 
15259.  Attention:  (Wholesale  Lockbox 
Shift  Supervisor). 

For  further  information,  refer  to  Public 
Notice  of  January  6.  1986  or  contact 
Riley  Hollingsworth  or  Betty  Woolford 
(202)  632-7125  of  the  Private  Radio 
Bureau's  Land  Mobile  and  Microwave 
Division. 

Federal  Communications  Commission. 
William  J.  Tricarico, 
Secretary. 
|FR  Doc  8--1 9.504  Filed  &-25-87;  8:45  am) 

BILLING  CODE  6712-01-*! 


FEDERAL  MARITIME  COMMISSION 

Ageement(s)  Filed;  American 
Transport  Lines,  Ltd.  et  al. 

The  Federal  Maritime  Comimission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement{s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritim.e  Commission,  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
ageement  to  the  Secretary.  Federal 
Maritime  Com.mission,  Washington,  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  207-011142. 

Title:  NOSAC  Agreement. 

Parties: 

K/S  NOSAC  A/S  &  Co. 

Wilh.  Wilhelmsen  Limited  A/S 

K/SBenargus  A/S&  Co. 

Synopsis:  The  proposed  agreement 
would  establish  a  joint  service  between 
the  parties  for  the  carriage  of  cargo 
between  U.S.  Atlantic,  Gulf  and  Pacific 
ports  and  all  points  via  such  ports  and 
Atlantic  ports  in  Spain,  East  and  West 


Germany,  Poland,  Portugal.  France, 
Belgium  and  the  Netherlands;  Scan/ 
Baltic  ports  in  Denmark.  Norway. 
Sweden  and  Finland:  and  ports  in  the 
United  Kingdom  and  Ireland  and  all 
points  via  such  ports.  The  joint  service 
will  be  administered  by  Oivind 
Lorentzen  A/S.  The  parties  have 
requested  a  shortened  review  period. 

Agreement  No.:  232-011143. 

Title:  American  Transport  Line/ 
Regency  Navigation  Co.,  Ltd.  Space 
Charter  Agreement. 

Parties: 

American  Transport  Lines.  Ltd. 

Regency  Navigation  Co.,  Ltd. 

Synopsis:  The  proposed  agreement 
would  permit  the  parties  to  charter 
space  on  one  another's  vessels  operating 
in  the  trade  between  United  States  ports 
and  ports  in  Europe,  to  interchange 
containers  and  related  equipment  in  the 
trade  and  to  cooperate  in  rationalizing 
their  vessel  sailings  and  schedules  in  the 
trade.  The  parties  have  requested  a 
shortened  review  period. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C.  Polking, 
Secretary. 

Dated:  August  21,  1987. 
[FR  Doc.  87-19548  Filed  8-25-87;  8:45  am] 

BILUNG  CODE  6730-0  i-M 


Agreement(s)  Filed;  Fred  Imbert.  Inc.; 
et  al. 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  244-200025. 
Title:  Port  of  Houston  Terminal 
Agreement. 
Parties: 

Port  of  Houston  Authority  (Port) 
Universal  Shipping  Agencies,  Inc. 
(Assignee) 


Synopsis:  The  proposed  agreement 
provides  for  Assignee,  an  independent 
contractor,  to  perform  or  have 
performed  freight  handling  services  at 
the  Port's  Wharves  and  Transit  Sheds 
Number  8  and  9  subject  to  charges, 
rates,  rules,  and  regulations  in  the  Port's 
Tariff  No.  8.  The  term  of  this  agreement 
ends  December  31. 1988. 

Agreement  No.:  244-200026. 

Title:  Puerto  Rico  Ports  Authority 
Terminal  Agreement. 

Parties: 

Puerto  Rico  Ports  Authority 

Fred  Imbert.  Inc. 

Synopsis:  The  proposed  agreement 
provides  exclusive  use  of  certain  space 
for  office,  warehouse,  repair  shop, 
parking  and  open  area  at  Pier  13,  Old 
San  ]uan  Puerto  Rico.  Agreement  also 
provides  preference  to  use  open  area, 
dockage  platform,  warehouse  and 
loading  platform  at  Pier  13.  Old  San 
Juan,  Puerto  Rico. 

Agreement  No.:  244-003934-002. 

Title:  Port  of  Palm  Beach  Lease 
Agreement, 

Parties: 

Port  of  Palm  Beach  District 

Florida  Molasses  Exchange,  Inc. 
(Corporation) 

Synopsis:  The  proposed  agreement 
modifies  the  basic  agreement  to  provide 
for  a  nonexclusive  easement  for  the 
construction  and  maintenance  of 
facilities  for  the  collection  and  flow  of 
molasses  and  liquid  cattle  feed  related 
to  the  Corporation's  operations  at  the 
premises. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C.  Polking, 
Secretary. 

Date:  August  21. 1987. 
[FR  Doc.  87-19565  Filed  8-25-87;  8:45  am] 
BILLING  CODE  e730-C--M 


GOVERNMENT  PRINTING  OFFICE 

Depository  Library  Council  to  ttie 
Public  Printer;  Meeting 

The  Depository  Library  Council  to  the 
Public  Printer  will  hold  its  Fall  meeting 
October  14-16, 1987,  at  the  Quality  Inn 
Hotel,  New  Jersey  Avenue  NW,  between 
D  and  E  Streets. 

The  purpose  of  this  meeting  is  to 
discuss  the  Depository  Library  Program. 

The  meeting  will  be  open  to  the 
public.  Anyone  who  wishes  to  attend 
should  notify  the  Conference  Manager, 
David  H.  Brown,  U.S.  Government 
Printing  Office.  20401  (telephone  275- 
2255). 


BEST  COPY  AVAILABLE 
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General  pdrtiapation  by  members  of 
the  public,  or  questioning  of  Council 
members  or  other  participants,  shall  be 
permitted  with  approval  of  the  Chair. 

Djtcd:  Aujiiist  !•».  1987. 
loseph  E.  Jenifer. 

Dppuly  Public  l*nnter. 

[FR  Doc.  87-19509  Filed  8-25-87;  8:45  am] 

BILLING  COOC   IS0S-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

(Docket  No.  87fM)262  (D£SI  1786); 
Formerly  OocJut  No.  77N-O240I 

Pentaerythrltol  Tetranitrate;  Hearing 
on  the  Proposals  to  Withdraw 
Approval  of  Certain  New  Drug 
AppNcations 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Commissioner  of  Fc  xl 
and  Drugs  is  granting  a  hearing  on  the 
proposal  to  withdraw  approval  of  the 
new  drug  applications  for  certain  single- 
entity  coronary  vasodilators  containing 
pentaerythritol  tetranitrate  (PETN).  The 
drug  is  used  in  the  treatment  of  angina 
pectoris. 

DATES:  .\otices  of  participation  shall  be 
filed  with  the  Dockets  .Management 
Branch  no  later  than  September  25. 1987. 
Disclosure  of  data  and  information  and 
submission  of  narrative  statement  by 
KD.-X's  Center  for  Drugs  and  Biologies  by 
October  26.  1987  and  by  other 
participants  by  December  24, 1987. 
[^rehearing  conference  on  February  2. 
1988,  at  10  a.m. 

ADDRESSES:  Written  notices  of 
participation,  disclosures,  and 
statements  to  the  Dockets  Management 
Branch  (F{F.A-305).  Food  and  Drug 
Administration,  Room  4-62,  5600  Fishers 
l.ane.  Rockville.  MD  20857.  Submissions 
should  be  identified  with  the  above 
docket  number  and  clearly  labled 
"PETN  Hearing."  Prehearing  conference 
in  the  FDA  Hearing  Room,  Room  4.A-35, 
^600  Fishers  Lane,  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Rice.  Jr.,  Division  of 
Regulations  Policy  (H;FC-220),  Food  and 
Drug  Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-443-3480. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  14, 1984  (49 
FR  40213).  the  Director  of  the  Center  for 
Drugs  and  Biologies  issued  a  notice  of 
opportunity  for  hearing  on  a  proposal  to 
withdraw  approval  of  the  new  drug 
applications  for  certain  single-entity 
coronary  vasodilators  containing  PETN 


because  there  was  a  lack  of  substantial 
evidence  that  these  products  were 
effective  for  their  labeled  indications.  In 
response  to  the  notice,  a  hearing  was 
requested  by  various  manufacturers  and 
a  distributor  of  PETN  products.  These 
products  are  as  follows; 

1.  NDA  8-072:  Peritrate  Tablets 
containing  10  milligrams  (mg),  20  mg. 
and  40  mg  PETN;  Parke-Davis.  Division 
of  Warner-Lambert  Co.,  201  Tabor  Rd.. 
Morris  Planes.  NJ  07950 

2.  NDA  11-109:  Peritrate  SA 
(Controlled  release)  Tablets  containing 
80  mg  PETN  (20  mg  in  the  immediate 
release  layer  and  60  mg  in  the  controlled 
release  base):  Parke-Davis, 

3.  NDA  12-311:  Pentritol  Tempules 
(controlled  release  capsules)  containing 
60  mg  PETN:  Armour  Pharmaceutical 
Co..  303  South  Broadway,  Tarrytown, 
NY  10591. 

4.  NDA  12-748:  Duotrate-45  Plateau 
Capsules  (controlled  release)  containing 
45  mg  PETN;  Marion  Laboratories,  Inc., 
10236  Bunker  Ridge  Rd.,  Kansas  City, 
MO  64137. 

5.  NDA  16^57;  Pentritol  Tempules 
(controlled  release  capsules)  containing 
30  mg  PETN  (incorrectly  listed  in  the 
October  15, 1984  notice  of  opportunity 
for  hearing  as  containing  60  mg  PETN]; 
Armour  Pharmaceutical  Co. 

6.  NDA  16-470;  Duotrate-30  Plateau 
Capsules  (controlled  release)  containing 
30  mg  PETN;  Marion  Laboratories,  Inc. 

7.  NDA  16-625:  Pentaerythritol 
Tetranitrate  Tablets  containing  10  mg 
and  20  mg  PETN;  Bolar  Pharmaceutical 
Co.,  Inc.  130  Lincoln  St.,  Copiague,  NY 
11726. 

8.  ANDA  88-193:  Pentaerythritol 
Tetranityrate  Tablets  (controlled 
release)  containing  80  mg  PETN;  Bolar 
Pharmaceutical  Co. 

9.  ANDA  87-633:  Pentaerythritol 
Tetranitrate  Capsules  (controlled 
release)  containing  80  mg  PETN;  Inwood 
Laboratories,  Inc..  Division  of  Forest 
Laboratories.  Inc..  300  Prospect  St., 
Inwood.  NY  11696 

10.  Purepac  Pharmaceutical  Co., 
Division  of  Kalipharma,  Inc..  200  Elmora 
Ave.,  Elizabeth.  NJ  07207  filed  a  letter  on 
its  behalf  as  a  distributor  of  PETN 
products. 

Because  a  hearing  was  not  requested 
for  other  PETN  products,  the  Director 
withdrew  approval  of  the  pertinent  new 
drug  applications  on  September  5, 1985 
(50  FR  36152). 

The  Commissioner  has  considered  the 
data  and  information  that  were  filed  in 
support  of  the'hearing  requests  and  has 
concluded  that  a  hearing  should  be  held. 
Two  issues  will  be  addressed  by  the 
hearing: 

1.  Whether  there  is  evidence 
consisting  of  adequate  and  well- 


controlled  investigations,  including 
clinical  investigations,  by  experts 
qualified  by  scientific  training  and 
experience  to  evaluate  the  effectiveness 
of  PETN;  and 

2.  Whether,  on  the  basis  of  any  such 
adequate  and  well  controlled 
investigations,  it  could  fairly  and 
responsibly  be  concluded  by  experts 
qualified  by  scientific  training  and 
experience  to  evaluate  the  effectiveness 
of  drugs  that  PETN  will  have  the  effect 
that  it  purports  or  is  represented  to  have 
under  the  conditions  of  use  prescribed, 
recommended,  or  suggested  in  the 
labeling  thereof.  (21  U.SC.  355(d);  21 
CFR  314.126). 

Parke-Davis  submitted  a  petition 
dated  November  30. 1964.  requesting 
that  the  Director  withdraw  the  October 
1984  notice  for  further  evaluation  by 
FDA  of  certain  data  allegedly  not 
considered  by  the  Center  in  that  notice. 
The  Commissioner  denies  this  petition. 
Parke-Davis  can  present  the  data  at  the 
evidentiary  hearing  that  will  be  held. 

The  parties  to  the  hearing  will  be 
FDA's  Center  for  Drugs  and  Biologies 
and  Parke-Davis,  Armour,  Marion, 
Inwood.  Bolar.  and  Purepac.  Any  other 
interested  person  shall  be  permitted  to 
participate  in  the  hearing  as  a  nonparty 
participant  (see  21  CFR  12.89)  provided 
that  the  person  files  a  notice  of 
participation  pursuant  to  21  FR  12.45(a). 
The  presiding  officer  will  be 
Administrative  Law  Judge  Daniel  J. 
Davidson. 

In  accordance  with  21  CFR  12.85(a)(4). 
the  Center  for  Drugs  and  Biologies 
(Center)  would  normally  file  with  the 
Dockets  Management  Branch  a 
narrative  statement  setting  forth  its 
position  on  the  issues  of  the  hearing  and 
a  summary  of  the  types  of  evidence  to 
be  introduced  in  support  of  its  position 
in  the  hearing,  together  with  copies  of 
data  contained  in  the  Center's  files  that 
relate  to  the  issues  raised  herein,  at  the 
time  this  notice  issues.  I  am  under  21 
CFR  10.19  modifying  that  requirement  to 
the  extent  that  the  Center  will  be 
granted  until  October  26. 1987  to  make 
these  submissions.  I  have  concluded 
that  this  modification  of  this  regulation 
in  the  context  of  this  proceeding  does 
not  prejudice  any  participant  in  the 
hearing,  serves  the  end  of  justice,  is  in 
accordance  with  law,  and  thus  is 
authorized  by  §  10.19.  The  modification 
allows  FDA  to  advise  the  parties  that  a 
hearing  is  pending  on  the  matter  prior  to 
the  completion  by  the  Center  of  the 
sometimes  lengthy  process  of  complying 
with  the  requirements  of  §  12.85. 
Interested  persons  may  obtain  a  copy  of 
the  Center's  narrative  statement  from 
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the  Dockets  Management  Branch 
(address  above). 

Participants  other  than  the  Center  for 
Drugs  and  Biologies  shall  disclose  data 
and  information  and  submit  their 
narrative  statements  pursuant  to  21  CFR 
12.85  on  or  before  December  24.  1987. 
Pursuant  to  21  CFR  10.20(j)(2)(ii), 
confidential  material  submitted  must  be 
segregated  and  clearly  marked.  All 
claims  of  confidentiality  must  be  raised 
at  the  prehearing  conference  or  will  be 
considered  waived.  Interested  persons 
may  examine  the  data  on  the  drugs 
subject  to  this  hearing  notice  (with  the 
exception  of  any  data  identified  as 
confidential  pursuant  to  the  provisions 
of  21  CFR  10.20(j))  at  the  Dockets 
Management  Branch  from  9  a.m.  to  4 
p.m..  Monday  through  Friday. 

A  prehearing  conference  will  be  held 
in  the  FDA  Hearing  Room.  Room  4A-35, 
5600  Fishers  Lane.  Rockville.  MD,  on 
February  2, 1988.  The  prehearing 
conference  may  be  subject  to  change  by 
order  of  the  presiding  officer.  Hearing 
participants  will  be  notified  of  any  such 
change.  Others  may  wish  to  confirm  the 
schedule  for  the  prehearing  conference 
by  telephoning  the  contact  person  listed 
above  shortly  before  the  announced 
date.  The  hearing  itself  will  also  be  held 
in  the  FDA  Hearing  Room  on  a  date  to 
be  set  at  the  prehearing  conference. 
Written  notices  of  participation  shall  be 
filed  with  the  Dockets  Management 
Branch  no  later  than  September  25, 1987. 
All  participants  are  required  to  attend 
the  prehearing  conference  and  to  be 
prepared  to  comply  with  the  provisions 
of  21  CFR  12.92. 

The  hearing  will  be  open  to  the  public 
except  for  matters  ruled  by  the 
Administrative  Law  Judge  to  be 
confidential.  Any  participant  may 
appear  in  person,  or  by  or  with  counsel, 
or  with  other  qualified  representatives, 
and  may  be  heard  on  matters  relevant  to 
the  issues  under  consideration. 

Because  this  is  a  public  hearing,  it  is 
subject  to  FDA's  guideline  concerning 
the  policy  and  procedures  for  electronic 
media  coverage  of  public  agency 
administrative  proceedings  (21  CFR  Part 
10,  Subpart  C).  These  procedures  are 
primarily  intended  to  expedite  media 
access  to  FDA's  public  proceedings. 
including  formal  evidentiary  hearings 
conducted  pursuant  to  Part  12  of  the 
agency's  regulations.  Under  |his 
guideline,  representatives  of  the 
electronic  media  may  be  permitted, 
subject  to  certain  limitations,  to 
videtape,  film,  or  otherwise  record 
FDA's  public  administrative 
proceedings,  including  the  testimony  of 
witnesses  in  the  proceeding. 
Accordingly,  the  parties  and  nonparty 
participants  to  this  hearing,  and  all  other 


interested  persons,  are  directed  to  the 
guideline,  as  well  as  Federal  Register 
notice  announcing  issuance  of  the 
guideline  (April  13.  1984.  49  FR  14-23). 
for  a  more  complete  explanation  of  the 
guideline's  effect  on  this  hearing. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  505,  52 
Stat.  1052  as  amended  (21  U.S.C.  355)) 
and  under  authority  delegated  to  me  (21 
CFR  5.10).  I  order  that  a  public  hearing 
be  held  on  the  issues  set  out  m  this 
notice. 

Dated:  August  18. 1987. 
John  A.  Norris, 

Acting  Commissioner  of  Food  and  Drugs. 
[FR  Doc,  87-19553  Filed  8-25-87;  8:45  am] 

BIUJNG  CODE  416O-01-III 


DEPARTMENT  OF  THE  INTERIOR 

lAA-660-07-4 133-02] 

Oil,  Gas  and  Potash  Leasing  and 
Development  Within  the  Designated 
Potash  Area  of  Eddy  and  Lea 
Counties,  NM;  Correction 

The  Order  of  the  Secretary  of  the 
Interior  revising  the  Order  covering  OiL 
Gas,  and  Potash  Leasing  and 
Development  Within  the  Designated 
Potash  Area  of  Eddy  and  Lea  Counties, 
New  Mexico,  that  appeared  on  pages 
39425  to  39427  of  the  Federal  Register  of 
October  28.  1986.  is  corrected  as  follows: 

1.  On  page  39425.  column  1.  the  phrase 
"Section  1.  Purpose.  This  order"  is 
corrected  to  read  "Section  1.  Purpose. 
This  Order". 

2.  On  page  39425.  column  1,  the  phrase 
"Section  2.  Authority.  This  order"  is 
corrected  to  read  "Section  2.  Authority. 
This  Order". 

3.  On  page  39425.  column  1,  the  land 
description  appearing  in  the 
parenthetical  phrase  appearing 
immediately  after  the  phrase  "the  Order 
of  February- 6. 1939  "  is  corrected  to  read 
"El/2  SEl/4,  sec.  24  and  the  E^z  £'^2, 
W'2  SEi'4.  S'2  SW'4.  sec.  25,  T.  20  S.,  R. 
29  E..". 

4.  On  page  39425.  column  1,  in  the  last 
sentence  of  the  text  appearing  under  the 
symbol  I.  the  word  "within"  is  corrected 
to  read  "with". 

5.  On  page  39425,  column  3,  in  section 
D.,  c.  the  phrase  "more  ore  zone,  i.e.. 
those  areas  (enclaves)  where  potash  ore 
is  kown  to"  is  corrected  to  read  "more 
ore  zones,  i.e.,  those  areas  (enclaves) 
where  potash  ore  is  known  to". 

6.  On  page  39425,  column  3,  in  the  last 
paragraph  of  the  text  under  'D. 
Mineable  Reserves."  the  phrase 
"boundaries  or  the  proposed  mineable" 
is  corrected  to  read  "boundaries  of  the 
proposed  mineable". 


7.  On  page  39426.  column  1.  the 
language  appearing  at  the  end  of  the 
first  partial  paragraph  appearing  in 
column  1  is  corrected  by  adding  the 
word  '  and"  at  the  end  of  the  partial 
paragraph. 

8.  On  page  39426.  column  1.  in  the 
language  in  paragraph  2..  the  phrase 
"unitizaion  pursuant  to"  is  corrected  to 
read  "unitization  pursuant  to"  and  in  the 
same  paragraph  the  phrase  "This 
unitization  will  be  a  prerequisite  to  the 
approval  of  any  well  which  is;  (1) 
Located"  is  corrected  to  read  "Thus, 
unitization  will  be  a  prerequisite  to  the 
approval  of  any  well  which  is:  (1) 
located". 

9.  On  page  39426.  column  2.  in  the 
language  in  paragraph  3.,  the  phrase 
"potash  lessees  shall  continue"  is 
corrected  to  read  "potash  lessees  shall 
continue",  and  in  the  same  paragraph. 
the  phrase  "the  drilling  or  any  proposed 
well '  is  corrected  to  read  "the  drilling  of 
any  proposed  well". 

10.  On  page  39426.  column  2,  in  the 
language  of  paragraph  4.,  the  phrase 
"vertical  test  wells  for  oii  and  gas"  is 
corrected  to  read  "vertical  test  wells  for 
oil  and  gas". 

11.  On  page  39426,  column  3,  the  date 
appearing  in  the  first  line  of  column  3  is 
corrected  to  read  "February  7. 1927". 

12.  On  page  39426.  column  3.  in  the 
text  appearing  under  IV.  the  phrase 
"Part  111  of  this  Order  by  filding"  is 
corrected  to  read  "Part  III  of  this  Order 
by  filing"  and  also  the  phrase  "leasing 
and  development  of  potash"  is  corrected 
to  read  "leasing  and  development  of  oil 
and  gas". 

13.  On  page  39426.  column  3,  in  the 
description  under  T.  19  S..  R.  29  E.,  the 
phrase  "Sees.  34  and  36"  is  corrected  to 
read  "Sees.  35  and  36". 

14.  On  page  39426,  column  3,  in  the 
description  under  T  20  S.,  R.  29  E..  the 
phrase  "Sees.  34  and  36  inclusive"  is 
corrected  to  read  "Sees.  34  to  36 
inclusive". 

15.  On  page  39426.  column  3.  in  the 
description  under  T.  21  S..  R.  29  E.,  the 
phrase  "Sees.  34  and  36  inclusive"  is 
corrected  to  read  "Sees.  34  to  36 
inclusive". 

16.  On  page  39426.  column  3.  in  the 
description  under  T.  19  S.,  R.  31  E..  the 
phrase  "Section  7. 18;"  is  corrected  to 
read  "Sees.  7  and  18;". 

17.  On  page  39426,  column  3.  the 
description  is  corrected  by  adding 
immediately  following  the  phrase  "T.  22 
S..  R  31  E.."  the  phrase  "T.  23.  S..  R.  31 
E..". 

18.  On  page  39427,  column  1.  in  the 
description  under  T.  19  S..  R.  33  E..  the 
phrase  "Sees.  21  and  36  inclusive"  is 
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corrected  to  read  "Sees.  21  to  36 
inclusive." 

19.  On  page  39427,  column  1,  in  the 
description  under  T.  20  S..  R.  34  E..  the 
phrases  "Sees.  3  and  10  inclusive; '  and 
"Sees.  15  and  36,  inclusive."  are 
corrected  to  read  "Sees  3  to  10 
inclusive;"  and  Sees  15  to  36  inclusive". 
fdines  E.  Cason, 
ArJing  Secretary  of  the  Interior. 
August  13,  1987. 
IP'S  Doc.  87-19554  Filed  a-25-«7;  8-.45  am] 

BILLING  CODE  4310-M-M 


Fish  and  Wildlife  Service 

[PRT-720930,  etal.l 

Receipt  of  App«ca1ions  for  Permits; 
Oxton  Kennels  &  Exotics  et  al. 

The  following  applicants  have  applied 
for  permits  to  conduct  certain  activities 
with  endangered  species.  This  notice  ia 
provided  pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  etseq.]: 
PRT-720930 

Applicant:  Gibbon  &  Gallinaceous  Bird 
Center,  Saugus.  CA. 

The  applicant  requests  a  permit  to 
import  two  male  and  two  female  agile 
Sibbons  [Hylobates  agilis],  and  one 
male  white-cheeked  gibbon  [H.  concolor 
Iducogenys]  from  the  Perth  Zoo.  South 
Perth,  Australia,  for  the  purpose  of 
research  and  captive  propagation. 
rRT-7l&«)5 

Applicant:  Oxton  Kennels  &  Exotics,  Salinas. 
CA  93907. 

The  applicant  requests,  a  permit  to 
purchase  in  interstate  commerce  one 
raptive-bred  male  tiger  (Panthera  tigris] 
from  Gene  Davis.  Pasadena,  Maryland. 
for  educational  purposes. 
PRT-7208a5 

Applicant:  David  James  Calvin.  Greeley.  CO 
80634. 

The  applicant  requests  a  permit  to 
import  two  male  and  two  female  Blyth's 
tragopan  pheasants  (Tragopan  blythii] 
from  Glenn  Howe,  Aylmer,  Ontario, 
Canada,  for  captive  breeding. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  (7:45  am  to  4:15  pm) 
Room  611. 1000  North  Glebe  Road. 
Arlington,  Virginia  22201.  or  by  writing 
to  the  Director.  U.S.  Fish  and  Wildlife 
Service  of  the  above  address. 

Interested  persons  may  comment  on 
any  of  these  applications  within  30  days 
of  the  date  of  tliis  publicabon  by 
submitting  written  views,  arguments,  or 
data  to  the  Director  at  the  above 


address.  Please  refer  to  the  appropriate 
applicant  and  PRT  number  when 
submitting  comments. 

Date:  August  21, 1987. 
R.K.  Robinsoa, 

Chief.  Branch  of  Permits,  Federal  Wildlife 
Permit  Office. 

[FR  Doc.  87-19587  Filed  8-25-87;  8:45  am) 
BILLING  CODC  4310-56-M 


[PRT  718896  etal.] 

Issuance  of  Permit  for  Marine 
Mammals;  Hiroo  Aquarium  et  al. 

On  June  18. 1987,  a  notice  was 
published  in  the  Federal  Register  (Vol. 
52.  No.  115)  that  applications  had  been 
filed  with  the  Fish  and  Wildlife  Service 
by  Marine  Palace  (Oita  Ecological 
Aquarium)  (PRT«  718896)  and  Hiroo 
Aquarium  (PRT=  718972).  both  located 
in  Japan,  for  permits  to  capture  and 
export  five  Alaska  sea  otters  each  for 
the  purpose  of  pubHc  display. 

Notice  is  hereby  given  that  on  August 
13  &  12  respectively,  as  authorized  by 
the  Marine  Mammal  Protection  Act  of 
1972  (16  U.S.C.  1361  through  1407),  the 
Fish  and  Wildlife  Service  issued  the 
requested  permits  subject  to  certain 
conditions  set  forth  therein. 

The  permits  are  available  for  public 
inspection  during  normal  business  hours 
at  the  Fish  and  Wildhfe  Service's  Office 
in  Room  611. 1000  North  Glebe  Road. 
Arlington.  Virginia  22201. 

Dated:  August  21. 1987. 

R.K.  Robinson, 

Chief  Branch  of  Permits,  Federal  Wildlife 
Permit  Office. 

[FR  Doc.  87-19588  Filed  8-25-87;  8:45  am] 
BILLING  COOE  4310-&S-M 


Bureau  of  Land  Management 

[NV-930-07-44 10-08] 

Availability  of  ttie  Sho9tK>ne-Eurei«a 
Proposed  Resource  Management  Plan 
(RMP)  Amendment  and  Final 
Environmental  Impact  Statement  (EIS), 
Battle  Mountain,  NV 


summary:  In  accordance  vtith  the 
Federal  Land  Policy  and  Management 
Act  of  1976  and  the  National 
Environmental  Policy  Act  of  1969.  the 
Battle  Mountain  District  of  the  Bureau  of 
Land  Management  has  prepared  a 
proposed  RMP  amendment  and  final  EIS 
for  the  Shoshone-Eureka  Resource  Area. 
Through  reexamination  of  the  criteria 
used  to  categorize  livestock  grazing 
allotments  into  management  categories 
along  with  n^w  information  on  condition 


and  trend,  14  additional  allotments  were 
categorized  into  the  "Improve"  category. 
The  changes  in  management  actions 
associated  with  the  recategorization  of 
allotments  were  significant  enough  to 
require  a  proposed  amendment  to  the 
original  RMP  and  an  assessment  of 
impacts  through  an  EIS. 

DATES:  The  proposed  RMP  amendment 
and  final  EIS  is  now  available  to  the 
public.  The  30  day  protest  period  will 
end  September  28, 1987. 

ADDRESSES:  Individuals  wishing  to 
obtain  copies  of  the  draft  and  final 
planning  documents  should  contact 
Terry  L.  Plummet.  District  Manager. 
Bureau  of  Land  Management,  P.O.  Box 
1420.  Battle  Mountain.  Nevada  89820. 
telephone  (702)  635-5181. 

Any  protests  are  to  be  sent  to  the 
following  address:  Director.  Bureau  of 
Land  Management.  18th  and  C  Streets 
NW.,  Washington.  DC  20240. 
SUPPLEMENTARY  ira^ORMATION:  Copies 
of  the  final  planning  documents  have 
been  mailed  to  individuals  and 
organizations  of  the  Shoshone-Eureka 
mailing  list  and  are  available  for  review 
at  all  BLM  offices  in  Nevada  and  at  all 
county  and  university  libraries  in  the 
state. 

Individuals  wishing  to  protest  should 
provide  the  following  information  to  the 
Director  not  later  than  the  above  date: 

a.  The  name,  mailing  address, 
telephone  number  and  interest  of  the 
person  filing  the  protests; 

b.  A  statement  of  the  issue  or  issues 
being  protested; 

c.  A  statement  of  the  part  or  parts  of 
the  amendment  being  protested; 

d.  A  copy  of  all  documents  addressing 
the  issue  or  issues  that  were  submitted 
during  the  planning  process  by  the 
protesting  party  or  an  indication  of  the 
date  the  issue  or  issues  were  discussed 
for  the  record;  and 

e.  A  concise  statement  explaining  why 
the  State  Director's  decision  is  believed 
to  be  wrong. 

Date:  August  17, 1967. 
Edward  F.  Spang,  | 

State  Director,  Nevada. 

[FR  Doc.  87-19506  Filed  8-25-87;  8:45  am] 

BILUNG  COOE  4310-f<C-M 

[CO-942-06-4520-12] 

Colorado;  FItIng  of  Plats  of  Survey 

August  14,  1987. 

The  plats  of  survey  of  the  following 
described  land,  will  be  officially  filed  in 
the  Colorado  State  Office,  Bureau  of 
Land  Management.  Lakewood. 
Colorado,  effective  lOiOO  a.m.,  August  14, 
1987. 
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The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines  and  the  survey  uf  the 
subdivision  of  sections  2  and  3,  T.  37  N., 
R.  16  W.,  New  Mexico  Principal 
Principal  Meridian,  Colorado.  Group  No. 
717,  was  accepted  Ausus*  4.  1937. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  south 
boundary  and  the  subdivisional  tines, 
and  the  survey  of  the  subdivision  of 
section  34.  T.  38  N.,  R.  IB  W.,  New 
Mexico  Principal  Principal  Meridian. 
Colorado.  Group  No.  717,  was  accepted 
August  4,  1987. 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Reclamation. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  Ninth 
Standard  Parallel  North  (south 
boundary.  T.  37  N..  R.  7  VV.)  and  the 
s'jbdivisional  lines,  and  the  metes-and- 
bouiids  survey  in  section  4.  T.  36  N..  R.  7 
W..  New  Mexico  Principal  Meridian. 
Colorado,  Group  No.  843.  was  accepted 
August  13. 1987. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  this 
Bureau  and  the  Forest  Service. 

All  inquiries  about  ibis  land  should  be 
sent  to  the  Colorado  State  Office, 
Bureau  of  Land  Management,  2850 
Youngfield  Street,  l^kewood.  Colorado 
80215. 

Jack  A.  Eaves, 

Chief.  Cadastral  Surveyor  for  Colorado. 
[FR  Doc.  87-19507  Filed  8-25-87;  8;45  amj 

BILLING  CODE  4310-JB-M 


Bureau  of  Reclamation 

Colorado  River  Floodway  Task  Force; 

Meeting 

SUMMARY:  The  Colorado  River 
Floodway  Protection  Act.  Pub.  L.  99-450. 
requires  the  Secretary  of  the  Interior  to 
establish  a  federally  declared  floodway 
along  the  Colorado  River  below  Davis 
Dam  on  the  Arizona /Nevada  border  and 
the  southerly  international  border 
between  the  United  States  and  Mexico. 
The  Act  requires  that  a  task  force  be 
established  to  assist  in  the  development 
of  the  floodway  boundaries. 

The  Colorado  River  Floodway  Task 
Force  has  previously  met  on  June  30, 
1987.  and  on  July  27.  1987.  A  steering 
committee  was  organized  and  other 
subcommittees  have  been  formed  to 
address  the  specific  tasks  identified  in 
the  Act. 

The  third  meeting  of  the  Task  Force  is 
scheduled  for  September  17. 1987.  at 
Lake  Havasu  City.  Arizona.  At  this 
meeting  the  subcommittee  reviewing  the 
methodology  for  the  development  of  the 


100-year  flood  and  mapping  on  the 
Colorado  River  will  make  a  presentation 
and  will  provide  recommendations  to 
the  Task  Force.  The  Task  Force  will  also 
identify  the  chairpersons  of  the  other 
subcommittees,  and  will  develop 
schedules  and  activities  for  the 
accomplishment  of  the  remaining  tasks. 
An  open  meeting  will  be  held  as 

described  below: 

Date:  September  17, 1987 

Time:  8.30  a.m. 

Address:  Pioneer  Hotel  271  Lake  Havasu 
Avenue  Lake  Havasu  City,  Arizona 
86403  (602)  855-1111 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr  Robert  C.  Brose,  Bureau  of 

Reclamation.  Nevada  Highway  and  Park 

Street,  P.O.  Box  427,  Boulder  City, 

Nevada  89005,  (702)  293-8520, 
Dated:  August  20,  1987. 

William  C.  Klostermeyer, 

Ac!:ng  Commissioner. 

[FR  Doc.  87-19517  Filed  8-25-87;  8:45  amj 

BILLING  CODE  4310-09-M 


Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Reopening  and  Extension  of  Public 
Comment  Period;  Abandoned  Mine 
l_and  Reclamation  Fee  Liability  for 
Culm  Combustion  Project 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Interior. 
action:  Notice  of  reopening  and 
extension  of  public  comment  period. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE) 
held  a  public  meeting  on  August  11, 
1987,  in  Camp  Hill,  Pennsylvania,  to 
discuss  whether  culm  should  be 
considered  coal,  and  therefore  subject  to 
the  Abandoned  Mine  Land  (AML) 
reclamation  fees  (52  FR  27265).  In  order 
to  allow  further  public  participation  on 
this  subject,  OSMRE  is  now  reopening 
and  extending  the  comment  period, 
date:  The  comment  penod  on  the 
subject  matter  is  reopened  and  extended 
until  5:00  p.m.  Eastern  time  September 
25.  IQB". 

ADDRESSES:  Hand-deliver  written 
comments  to  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Administrative  Record,  Room  5131. 1100 
L  Street  NW..  Washington.  DC;  or  mail 
to  the  Office  of  Surface  Minit 
Reclamation  and  Enforcement, 
Administrative  Record,  Room  5131-L, 
1951  Constitution  Avenue  NW.. 
Washington.  DC  20240 

FOR  FURTHER  INFORMATION  CONTACT: 

Jane  Robinson.  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  1951 


Constitution  Avenue.  NW..  Washington, 
DC  20240;  Telephone  202-343-2853 

(Commerical  or  FTS). 

SUPPLEMENTARY  INFORMATION:  OSMRE 

has  received  inquiries  from  companies 
proposing  to  construct  culm  fueled 
electrical  power  generation  facilities  in 
the  Comonwealth  of  Pennsylvania 
regarding  their  AML  fee  liability  for 
culm.  The  culm,  to  be  used  as  fuel  in  the 
combustion  units,  was  originally 
produced  as  a  waste  product  from 
surface  and  subsurface  anthracite  mines 
that  operated  on  Pennsylvania  from 
approximately  1900  to  1956.  OSMRE  is 
advised  that  the  facilities  will  utilize 
newly  developed  technology  in  their 
proposed  operations  that  will  eliminate 
the  need  to  separate  the  combustible 
from  the  non-combustible  materials 
contained  in  the  culm.  The  companies 
contemplating  the  use  of  this  new 
technology  are  of  the  opinion  that  such 
an  operation  will  not  be  feasible  if 
OSMRE  imposes  the  AML  fee  on  the 
culm. 

To  assist  OSMRE  in  making  its 
determination  on  whether  an  AML  fee 
should  be  imposed  on  Pennsylvania 
culm  cumbustion  operations,  a  public 
meeting  was  held.  This  meeting 
provided  a  forum  for  OSMRE  to  obtain 
comments,  information,  and 
recommendations  from  all  interested 
pariies.  Among  the  panelists  at  the 
meeting  were  a  representative  of  the 
Department  of  Natural  Resources  of  the 
Commonwealth  of  Pennsylvania.  Since 
the  participants  expressed  great  interest 
in  the  topic,  OSMRE  has  decided  to 
reopen  and  extend  the  comment  period 
in  order  to  allow  further  public 
participation  prior  to  any  decision  it 
makes  on  the  treatment  of  culm  for  AML 
fee  purposes.  OSMRE  is  particulariy 
interested  in  receiving  comments  ort  the 
following: 

The  impact  the  payment  of  AML  fees 
will  have  on  the  economic  vialbility  of  a 
culm  combustion  project. 

Suggestions  for  an  equitable 
measurement  of  the  tonnage  upon  which 
the  fee  is  calculated,  assuming  the 
actual  percentage  of  coal  by  bulk  is  low. 

The  economic  consequence  of 
environmental  conditions  imposed  by 
Federal  or  State  regulatory  authorities 
on  the  use  of  culm  as  a  fuel. 

A  rationale  and/or  legalbasis  for 
making  a  determination  that  culm  is  or 
is  not  coal. 

Any  impact  that  an  existing  or 
proposed  Federal  or  State  legislation,  or 
regulation,  will  have  on  the  economic 
viability  of  these  projects. 

OSMRE  will  rely,  in  part,  on 
information  obtained  at  the  meeting  and 
through  written  public  comments  to 
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make  its  decision  regarding  ANIL  fee 

liability  of  culm  operations. 

led.  D.  Chrislensen, 

DirtM  for.  Office  of  Surface  Mining 

Roclanialion  and  Enforcement. 

August  18.  1987. 

|KR  Dor.  87-19495  Filed  &-25-87;  8:45  am) 
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INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

Statement  of  Organization,  Functions, 
and  Procedures,  (Public  Notice  No.  1, 
Revised);  Information  Guidance 

In  compliance  with  the  Freedom  of 
I:  .f  Tmation  Act  (5  U.S.C.  552).  this 
notice  provides  information  and 
j^uidance  to  the  public  regarding:  The 
basic  authorities  and  programs  of  A.I.D.; 
the  organization  and  functions  of  the 
Agency's  central  and  field 
organizations;  the  Agency's  methods  of 
operation;  statements  of  policy,  rules, 
and  procedures;  and  the  process  by 
which  the  public  may  obtain 
information,  make  submittals  or 
requests,  or  obtain  decisions. 

This  notice  is  a  revision  of  "A.I.D.'s 
Puiilic  Notice  No.  1,"  published  in  the 
Federal  Register  on  October  4, 1985.  It 
retlects  the  organization,  basic 
functions,  and  methods  of  operations  of 
A.l.D.  as  of  June  30.  1987.  Subsequent 
revisions  of  this  statement  will  also  be 
published  in  the  Federal  Register,  as 
appropriate. 

I.  Creation  and  .Authority  of  the  .Agency 

The  .Agency  for  International 
Development  (A.l.D.)  carries  out 
economic  assistance  programs  designed 
to  help  the  people  of  developing 
countries  develop  their  human  and 
economic  resources,  increase  their 
productive  capacities,  and  improve  the 
quality  of  human  life  as  well  as  promote 
economic  and  political  stability  in 
friendly  countries. 

The  Foreign  Assistance  Act  of  1961 
(75  Stat.  424;  22  U.S.C.  2151,  e^  seq).  as 
amended,  authorizes  the  President  to 
exercise  functions  under  that  act 
through  such  agency  or  officer  of  the 
U.S.  Government  as  he/she  may  direct. 
Executive  Order  12163  of  September  29, 
1979,  delegates  to  the  Director  of  the 
International  Development  Cooperation 
Agency  (IDCA)  the  authorities  set  forth 
in  the  Foreign  Assistance  Act  of  1961,  as 
amended,  and  in  certain  other  acts,  with 
certain  limited  exceptions.  The 
Executive  Order  also  directs  that  the 
Director  of  IDCA  continue  within  that 
Agency  A.l.D. 


IDCA  Delegation  of  Authority  No.  1  of 
October  1, 1979  (44  PR  57521),  continued 
A.l.D.  in  existence  as  an  agency  within 
IDCA  and  delegates  to  the 
Administrator  of  A.l.D.  the  functions 
conferred  upon  the  Director  of  IDCA  by 
Executive  Order  12163  and  certain 
related  Executive  Orders,  except  as 
otherwise  reserved  or  delegated. 

A.l.D.  functions  under  an 
Administrator,  who  also  currently 
serves  as  the  Acting  Director  of  IDCA. 
The  Administrator  directs  U.S.  foreign 
and  economic  assistance  operations  in 
more  than  60  countries. 

II.  Programs  of  the  Agency 

The  Foreign  Assistance  Act  of  1961.  as 
amended  (75  Stat.  424:  22  U.S.C.  2151 
note),  authorizes  A.l.D.  to  administer — 
normally  on  a  bilateral  basis — two  kinds 
of  foreign  assistance:  Development 
assistance  and  economic  support  funds. 

In  addition,  A.I.D.,  in  cooperation  with 
the  Department  of  Agriculture  and  State, 
also  carries  out  Pub.  L.  480.  the 
Agriculture  Trade  Development  and 
Assistance  Act  of  1954,  as  amended  (68 
Stat.  454;  7  U.S.C.  1691  et  seq.],  which 
includes  the  sale  of  agricultural 
commodities  on  concessional  terms 
(Title  I),  the  donation  of  agricultural 
commodities  (Title  II).  and  the  provision 
of  food  under  the  Food  for  Development 
Program  (Title  III). 

A.l.D.  also  conducts  humanitarian 
relief  activities  in  support  of  those  who 
suffer  from  natural  calamities  such  as 
earthquake,  famine,  flood,  and  drought. 
Programs  are  conducted,  often  in 
conjunction  with  those  of  other  nations 
and  private,  charitable  organizations,  to 
quickly  alleviate  the  effects  of  disaster 
and  reduce  human  suffering. 

A.l.D.  emphasizes  four  major  thrusts 
to  achieve  successful  economic 
development:  (1)  Use  of  market  forces  to 
stimulate  growth  of  market  economies  in 
developing  countries  and  to  interest  U.S. 
companies'  investment  in  those 
countries;  (2)  policy  dialogue  to 
encourage  those  countries  that  receive 
U.S.  assistance  to  adopt  rational 
economic  policies  that  foster  economic 
growth;  (3)  institution  building  that 
supports  establishment  and  growth  of 
institutions  such  as  schools,  colleges, 
training  organizations,  and  supportive 
government  ministries  necessary  for 
economic  growth  in  developing 
countries;  and  (4)  practical  technology 
transfer  to  enable  countries  to  produce 
their  own  resources. 

A.I.D.'s  main  objective  is  to  help 
developing  countries  help  themselves. 

Specifically.  A.l.D.  administers 
programs  under  the  Foreign  Assistance 
Act  within  the  following  major 
categories  of  assistance; 


A.  Development  Assistance 

A.l.D.  focuses  its  development 
assistance  programs  on  critical  problem 
areas  in  those  functional  sectors  which 
affect  the  majority  of  the  people  in  the 
developing  countries.  The  areas  of 
concentration  are: 

1.  Agriculture,  Rural  Development  and 
Nutrition  j 

To  increase  the  incomes  of  the  poor 
majority  and  to  expand  the  availability 
and  consumption  of  food — while 
maintaining  and  enhancing  the  natural 
resource  base. 

2.  Health 

To  lower  infant  and  child  mortality 
rates  through  child  survival  programs 
and  improve  community  and  family 
health  in  general  through  primary  health 
care  programs;  reduce  the  incidence  of 
serious  communicable  diseases;  and 
assist  developing  countries  to  effectively 
manage  the  allocation  of  financial  and 
human  resources  so  that  preventitive 
and  curative  health  services  are 
sustained  and  more  equitably 
distributed, 

3.  Population  Planning 

To  extend  voluntary  family  planning 
services  to  the  village  level  through 
programs  that  provide  or  promote  safe, 
effective,  affordable,  acceptable  family 
planning  services. 

4.  Education  and  Human  Resource 
Development       j 

To  expand  access  to  basic  education, 
particularly  for  the  rural  poor,  through 
programs  which  improve  the  education 
system's  management,  the  quality  of 
primary  education  and  the  cost- 
effectiveness  of  resources  used;  to 
encourage  the  use  of  mass  media  and 
communication  technology  and  the 
development  of  informal  education  and 
training  approaches  for  rural  families 
and  workers  in  agriculture;  nutrition; 
health  and  family  planning;  and  to 
provide  advanced  training  needed  for 
technicians,  scientists  and  managers  at 
all  levels, 

5.  Energy.  Private  and  Voluntary 
Organizations,  and  Selected 
Development  Activities 

To  support  selected  development 
activities  that  deal  with  a  wide  range  of 
development  concerns  which  do  not  fall 
within  the  above  functional  sectors;  e.g., 
projects  directed  toward  assisting 
developing  countries  with  their  national 
energy  and  natural  resource  problems 
and  projects  which  provide  for  the 
transfer  and  adaptation  of  appropriate 
technology  and  lessen  the  problems  of 
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rapid  urbanization,  including 
employment  and  income  problems. 
These  activities  place  high  priority  on 
greater  involvement  of  the  private  sector 
of  both  the  United  States  and  less- 
developed  countries,  in  development, 
including  greater  reliance  on  private  and 
voluntary  organizations. 

6.  Private  Enterprise  n 

Private  enterprise  is  integrated  into 
each  of  the  functional  program  areas  to 
assist,  both  directly  and  in  collaboration 
with  the  U.S.  private  sector,  those 
developing  countries  that  want  to 
support  a  private  sector,  market- 
oriented,  developmental  strategy.  U.S. 
and  developing  country  private  sector 
resources  can  be  an  important 
supplement  and  complement  to  existing 
bilateral  and  multilateral  aid  programs; 
and  private  investment  can  make  a  vital 
contribution  to  development  through  job 
creation,  increased  productivity, 
transferred  technology  and  management 
know-how  and  the  generation  of 
additional  and  diversified  products  to 
meet  internal  demand  and  expand 
export  capacity. 

B.  Economic  Support  Fund 

The  primary  objective  of  The 
Economic  Support  Fund  (ESF)  is  to 
support  U.S.  economic,  political  and 
security  interests  and  to  advance  U.S. 
foreign  policy  objectives.  ESF  provides 
resources  that  stem  the  spread  of 
economic  and  political  disruption  and  to 
help  friends  and  allies  in  dealing  with 
threats  to  their  security  and 
independence. 

ESF  is  flexible  economic  assistance 
provided  on  a  grant  or  loan  basis,  and 
may  be  used,  for  example,  to  sustain 
economic  activity  and  restore 
equilibrium,  to  address  basic 
development  needs,  or  to  improve 
infrastructure.  In  administering  ESF. 
consideration  is  given  to  policy  guidance 
which  underlies  the  provision  of 
development  assistance.  This  would 
include,  for  example,  assisting 
developing  countries  in  building  and 
maintaining  social  and  economic 
institutions  necessary  for  self-sustaining 
and  equitable  growth,  providing 
opportunities  to  improve  the  quality  of 
life  of  their  people,  and  meeting  basic 
human  needs. 

C.  Specific  Programs 

1.  Sahel  Development 

A.I.D.  participates  in  a  long-term 
program  for  the  development  of  the 
Sahelian  region  of  West  Africa.  The 
objectives  of  the  Sahel  Development 
Program  are  to  promote  regional  food 
self-reliance  and  self-sustaining 


economic  growth.  The  program  is 
coordinated,  planned,  and  designed  by 
the  Club  du  Sahel,  comprised  of  nine 
Sahel  states;  Mali,  Chad.  Niger,  Burkina 
Fasco,  Senegal,  Mauritania.  Cape  Verde, 
the  Gambia,  and  Gumea-Bissau;  the 
United  States;  and  over  20  participating 
governments  and  international 
organizations. 

2.  American  School  and  Hospitals 
Abroad 

The  American  Schools  and  Hospitals 

Abroad  program  provides  grants  to 
private  U.S.  nonprofit  organizations 
sponsojyjig  American  schools  and 
hospitals  abroad.  The  purpose  is  to 
demonstration  American  ideas  and 
practices  in  education  and  medicine, 

3,  International  Disaster  Assistance 

The  Office  of  US,  Foreign  Disaster 
Assistance  administers  A,l.D.'s  overseas 
disaster  assistance  program.  The  Office 
draws  upon  other  US.  Government 
agencies,  voluntary  and  international 
organizations  and  the  U,S.  private  sector 
to  meet  the  demands  of  disaster  relief, 
rehabilitation,  preparedness,  early 
warning  and  mitigation  in  countries 
stricken  or  threatened  by  natural  or 
man-made  disasters,  including 
earthquakes,  floods,  cyclones,  volcanic 
eruption,  accidents  and  civil  strife, 
OFDA  provides  technical  assistance  and 
training  for  the  development  of  host 
government  disaster  assistance 
programs,  technology  transfer  for 
improved  prediction  and  warning 
systems  and  material  and  personnel 
resources  for  emergency  relief  and 
rehabilitation.  The  A.I,D.  Administrator 
serves  as  the  President's  Special 
Coordinator  for  International  Disaster 
Assistance. 

4.  Housing  Guaranty  Program 

A.I.D.'s  Housing  Guaranty  Program 
facilitates  private  financing  for  shelter 
for  lower  income  families  in  developing 
countries  by  guaranteeing  repayment  to 
U,S,  lenders  for  projects  requested  by 
these  countries,  AID,  seeks  to  finance 
innovative  programs  such  as  squatter 
upgrading  through  the  provisions  of 
sewerage,  potable  water,  electricity,  and 
credit  for  home  improvements;  sites  and 
services  by  the  provision  of  a  basic 
urbanized  lot,  with  the  family 
constructing  its  ow'n  dwelling  unit;  and 
low-cost,  expandable  core  housing  units. 

These  projects  are  designed  to 
promote  affordable  homeownership  for 
lower-income  households,  increase  the 
participation  of  the  private  sector  in  the 
financing  and  development  of  low-cost 
shelter,  support  improved  housing 
finance  policies,  and  strengthen  local 


delivery  of  essential  urban  services  to 
poorer  neighborhoods. 

The  Office  of  Housing  and  Urban 
Programs  also  supports  a  program  of 
research  and  technical  assistance  in 
urban  development.  Key  areas  of 
emphasis  are  the  development  and 
application  of  new  tools  for  analyzing 
urban  issues  and  urban  investment 
strategies  and  assistance  in 
strengthening  urban  investment 
strategies  and  assistance  in 
strengthening  urban  and  financial 
management  policies  and  practices, 

5,  Food  for  Peace 

In  cooperation  with  the  Department  of 
Agriculture.  AID.  participates  in  the 
sale  of  agricultural  commodities  on 
concessional  terms  under  Title  1  of 
Public  Law  480  to  encourage  economic 
development,  assist  in  combating  hunger 
and  malnutrition,  and  for  other 
purposes.  Under  Title  II,  A.I.D. 
administers  the  donation  of  agricultural 
commodities  to  meet  famine  or  other 
urgent  or  extraordinary  relief 
requirements,  to  combat  malnutrition,  to 
promote  economic  and  community 
development,  and  for  needy  persons  and 
nonprofit  school  lunch  and  preschool 
feeding  programs  outside  the  United 
States,  A, ID.  also  administers  Title  III, 
which  provides  that  a  portion  of  funds 
accruing  from  Title  I  sales  be  used  for 
Food  for  Development  Programs  to 
improve  the  production,  protection,  and 
utilization  of  food  to  increase  the  well- 
being  of  the  poor  in  the  rural  sector  of 
the  recipient  country,  and  that  funds  so 
used  are  applied  against  that 
government  s  Title  I  repayment 
obligation  (Pub,  L,  480,  Agricultural 
Trade  Development  and  Assistance  Act 
of  1954,  as  amended),  AID.  supports  the 
use  of  food  aid  in  ways  that  promote 
rather  than  hinder  the  growth  of  food 
production  and  associated  policy  and 
program  initiatives  in  the  host 
government. 

Additionally,  A.I.D.  administers  on 
behalf  of  USDA  the  Sector  416  surplus 
agricultural  commodity  program.  These 
commodities  can  be  utilized  on  a  grant 
basis  for  time-limited  humanitarian  and 
developmental  purposes. 

6.  Science  and  Technology 

In  recognition  of  the  higher  priority 
that  developing  countries  are  placing  on 
science  and  technology.  A.I.D.  is 
focusing  on  more  innovative  and 
collaborative  approaches  to  the 
problems  and  processes  of  development 
research  and  technology  transfer.  This 
program  includes  both  support  of  the 
research  to  explore  the  potential  uses  of 
emerging  technologies  for  development. 
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aiid  innovative  appruaches  to  strengthen 
the  capacity  of  less  developed  countries 
to  take  advantage  of  these  new 
technologies. 

D.  Special  Provisions 

!   Capital  Technology 

A  I.D,  supports  projects  with  the 
specific  objective  of  broadening  the 
range  of  technologies  in  use.  This  is 
arconiplished  by  increasing  local 
rest-arch  and  the  flow  of  information  on 
appropriate  technologies;  promoting 
local  development,  adaptation,  and 
t;'il!zation  of  technologies  appropriate  to 
tifveloping  countries;  and  providing 
assisSance  which  encourages  the 
furniulatidjn  of  policies  that  broaden  the 
rant;e  i;f  J^Jfnologic  a!  options. 

11  Womffi^in  development 

In  recognition  of  the  fact  that  women 
in  developing  countries  play  a  signficant 
r(jle  in  economic  production,  family 
support,  and  the  overall  development 
process  of  the  national  economies  of 
.'•'ich  countries.  Congress  requires  that 
i;  S.  bilateral  aid  be  administered  so  as 
!()  ;.iive  particular  attention  to  the 
programs,  projects,  and  activities  which 
ti  nd  to  integrate  women  into  the 
n.ilional  economies  of  developing 
countries,  thus  improv  ing  their  status 
and  assisting  the  total  development 
t  ffurt.  A. I.D.  implements  this 
;.iingressional  mandate  with  leadership 
by  the  Office  of  Women  in 
Development. 

III.  Organization,  Functions,  and 
Methods  of  Operations 

A.  Generul 

A. I.D.  consists  of  a  central 
headquarters  staff  in  the  Washington 
metropolitan  area  (A.I.D./W)  and  a 
number  of  overseas  missions  and 
ciffices.  The  structure  of  the  Agency 
headquarters  includes;  The  Office  of  the 
.Administrator  which  is  supported  by  the 
Office  of  the  Executive  Secretary;  a 
F'oard  for  International  Food  and 
.Xgricultural  Development  Support  Staff; 
eight  sidff  offices;  six  functional 
hureaus;  and  three  geographic  bureaus. 

D.  The  Office  of  the  Administrator  (A/ 
A.I.D.) 

The  Administrator  plans,  directs,  and 
coordinates  the  cperations  of  the 
Agency  and  is  responsible,  subject  to 
the  approval  of  the  President,  for  the 
formulation  and  execution  of  U.S. 
foreign  economic  assistance  policies  and 
programs.  The  Administrator  supervises 
and  directs  the  activities  of  all  personnel 
of  the  Agency  in  the  United  States  and 
overseas.  In  addition,  the  Administrator 
.if  A  I  D.  serves  as  the  President's 


Special  Coordinator  for  International 
Disaster  Assistance. 

The  Office  of  the  Executive  Secretary 
(ES)  facililates  and  expedites  the 
decision-making  process  of  A.I.D.  It 
serves  as  a  channel  of  communication 
and  coordination  between  the  Office  of 
the  Administrator  and  the  Agency's 
Senior  Staff. 

C.  Staff  Offices 

The  following  staff  offices  report  to 
the  Office  of  the  Administrator; 

1.  The  Office  of  the  Inspector  General 
(IC)  is  the  Agency's  focal  point  for 
assuring  the  integrity  of  A.I.D. 's 
operations.  It  is  the  central  authority 
concerned  with  the  quality,  coverage, 
and  coordination  of  the  audit,  inspection 
and  investigation  services  of  the 
Agency.  In  directing,  monitoring,  and 
reviewing  these  activities,  the  Inspector 
General  emphasizes  both  the  protective 
and  constructive  aspects  of  these 
services  as  a  tool  of  management  within 
a  comprehensive  Agency  effort  to  attain 
improved  management  effectivenss.  The 
Inspector  General  has  full  access  to  all 
phases  of  the  Agency's  operations  in 
order  to  carry  out  a  comprehensive  plan 
of  selected  audits,  investigations  and 
inspections,  surveys  and  reviews  to 
provide  reasonable  protection  and 
constructive  advice  for  Agency 
management.  The  IG  sei-ves  as  Agency 
liaison  with  the  Department  of  State  to 
assure  that  adequate  security  services 
are  performed  for  A.I.D.  by  that 
Department. 

2.  The  Office  of  Legislative  Affairs 
(LEG)  has  responsibility  for  the 
Agency's  relations  with  the  Congress. 
and  is  the  central  point  of  contact 
between  the  Agency  and  the  Congress, 
including  Congressional  members  and 
committees.  The  Office  coordinates  the 
preparation  of  A.LD.'s  legislative 
program,  including  the  preparation  and 
submission  of  information  relating  to 
legislative  authority  and  appropriations 
requests.  The  Office  is  also  responsible 
for  advising  the  Administrator  and  the 
Agency  on  the  status  of  pending 
legislation  of  interest  and  on  the  history 
of  pending  legislation,  including  the 
concerns  and  views  of  members  of  the 
Congress  on  pending  legislation  and 
other  matters  of  interest  to  A.I.D. 

3.  The  Office  of  the  General  Counsel 
(GC)  provide*  all  legal  advice,  counsel, 
and  services  to  the  Agency  and  its 
officials  both  in  the  United  States  and 
abroad,  and  ensures  that  A.I.D. 
Programs  are  administered  in 
accordance  v»ith  legislative  authorities. 
The  Office  maintains  legal  staffs  both  at 
headquarters  and  at  regional  or  country 
organizationa  overseas. 


4.  The  Office  of  US.  Foreign  Disaster 
Assistance  (OFDA)  plans  and 
implements  overseas  disaster 
preparedness,  relief,  and  rehabilitation 
programs.  It  formulates  U.S.  foreign 
disaster  assistance  policy  and 
coordinates  disaster  assistance 
activities  of  the  Agency,  the  Department 
of  State,  and  other  elements  of  the  U.S. 
Government.  The  Office  maintains 
contingency  planning  and  preparedness 
for  foreign  disasters,  mobilizes  U.S. 
Government  resources  with  those  of 
voluntary  agencies,  international 
organizations  r.nd  ot'tier  donors.  It 
promotes  and  supports,  in  conjunction 
with  U.S.  Missions  abroad. 
preparedness  p.-^ograms  in  disaster  prone 
countries.  The  Office  maintains  disaster 
relief  stockpiles  overseas  and  directs  a 
disaster  coordination  center  in 
Washington.  DC. 

5.  The  Office  of  Equal  Opportunity 
Programs  (EOP)  is  the  central  Agency 
office  responsible  for  formulating  the 
policy  and  administering,  monitoring, 
and  evaluating  the  implementation  of  all 
government  laws,  policies,  regulations 
and  executive  orders  relating  to  the 
provision  of  equal  opportunity  in 
employment  and  personnel 
administration  for  all  employees  and 
applicants  for  employment  with  A.I.D. 
and  activities  financed  by  it  without 
regard  to  race,  color,  religion,  national 
origin,  physical  or  mental  handicap,  sex, 
or  age. 

6.  The  Office  of  the  Science  Advisor 
(SCI)  ser\'es  as  the  focal  point  for 
coordinating  the  more  innovative  and 
collaborative  approaches  to  the 
problems  and  processes  of  development 
research,  technology  transfer  and 
related  capacity-building  programs  and 
activities.  The  Office  has  a  major 
responsibility  for  identifying  scientific 
and  technological  needs  and 
opportunities  in  developing  countries 
and  resources  to  meet  those  needs  from 
U.S.  and  foreign  public  and  private 
sources;  for  establishing  effective 
mechanisms  for  involving  foreign  public 
and  private  sector  sources  in  working 
with  developing  countries  to  rt^alize 
these  opportunities;  for  enhancing 
relationships  of  IDCA  and  A.I.D.  with 
other  U.S.  public  and  private  sector 
resources;  and  for  ensuring  effective 
linkage  between  U.S.  scientific  and 
technological  capacities  and  the 
development  programs  in  which  the  U.S. 
Government  participates. 

7.  The  Office  of  Small  and 
Disadvantaged  Business  Utilization 
(SDB)  administe.-s  the  Agency's  small 
and  disadvantaged  business  utilization 
programs  in  accordance  with  governing 
legislation,  including  the  Gray 
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Amendment,  the  Small  Business  Act,  as 
amended  (Pub.  L.  95-507);  section  123  of 
the  International  Development 
Cooperation  Act  of  1979  and  section  602 
of  the  Foreign  Assistance  Act  of  1961,  as 
amended. 

8.  The  BIFAD  Support  Staff  (BIFAD/ 
S).  in  compliance  with  A.I.D.'s  statutory 
obligation,  provides  staff  support  to  the 
Board  for  International  Food  and 
Agricultural  Development  (BIFAD)  and 
its  subcommittee  as  authorized  by 
section  298  of  Title  XII  of  the  Foreign 
Assistance  Act,  as  amended. 

9.  The  Office  of  Private  Sector 
Coordination  (PSC)  has  responsibility 
for  assisting,  coordinating,  and  advising 
on  the  involvem.ent  of  the  U.S.  busmess 
community  with  A. ID.  to  achieve 
Agency  objectives.  The  Office 
undertakes  activities  or  sponsors 
initiatives  to  stimulate  cooperative 
projects  between  A.I.D.  and  the  U.S. 
business  community  which  are  within 
the  Agency's  mandate. 

PSC  has  responsibility  for 
coordmating  A.I.D.'s  efforts  to  promote 
greater  U.S.  private  sector  involvement 
in  developing  countries  with  U.S. 
business  promotion  efforts  ef  other  U.S. 
agencies,  includmg  the  Overseas  Private 
Investment  Corporation  (OPIC),  U.S. 
Trade  and  Development  Program  (TDP), 
the  Department  of  Agriculture,  the 
Department  of  Commerce,  the 
Department  of  Treasury,  and  financing 
programs  of  the  multilateral 
development  banks,  including  the 
International  Bank  for  Reconstruction 
and  Development  (IBRD),  International 
Finance  Corporation  (IFC),  Inter- 
American  Development  Bank  (IDB), 
Asian  Development  Bank  (ADB).  and 
African  Developmient  Bank  (AFDB). 

D.  Functional  Bureaus 

1.  The  Bureau  for  Program  and  Policy 
Coordination  (PPC)  is  responsible  for 
the  Agency's  overall  program  policy 
formulation,  planning,  coordination, 
resource  allocation,  evaluation  and 
development  information  utilization 
activities,  and  the  program  management 
information  utilization  activities,  and 
the  program  management  information 
systems  which  support  them.  The 
Bureau  develops  economic  assistance 
policies,  provides  guidance  on  long- 
range  program  planning,  economic 
analysis,  sector  assistance  strategies, 
and  project  analysis  and  design.  It 
coordinates  the  formulation  and  revision 
of  the  Agency's  program  and  budget, 
and  participates  in  the  presentation  of 
the  Agency's  program  to  the  Congress. 
The  Bureau  reviews  and  monitors  all 
country  program  strategies  and  project 
proposals  and  selectively  reviews 
project  papers  from  other  bureaus  and 


offices  to  ensure  compliance  with 
Agency  policy  guidance.  It  provides  in- 
deplhanalyses  of  development 
problems  and  related  issues  and 
formulates  the  Agency's  position  on 
major  U.S.  development  policies 
affecting  the  Agency's  assistance 
programs  in  the  developing  countries. 

The  Bureau  assures  implementation  of 
Title  IX  of  the  Foreign  Assistance  Act 
(FAA),  which  emphasizes  the 
encouragement  of  democratic 
institutions  and  seeks  to  develop  an 
Agency  policy  for  the  furtherance  of 
human  rights  in  the  developing 
countries.  In  accordance  with  sections 
116  and  502B.  implements  sections  113 
and  305  of  the  F,A.A  relating  to  women  in 
development.  The  Bureau  provides 
leadership  in  the  development  of 
Agency  policies  and  procedures  for  the 
integrated  use  of  capital,  technical.  Pub. 
L.  480.  and  other  assistance  and  for 
evaluation  of  progress  toward  program 
goals:  incorporates  these  policies  and 
procedures  into  Agency  directives; 
reviews  the  policy  aspects  of  all  types  of 
Agency  projects  to  assure  consistency 
with  Agency  objectives;  develops  and 
coordinates  Agency  environmental 
policies:  and  serves  as  Secretariat  for 
the  Bilateral  Assistance  Subcommittee 
(B.'\S)  of  the  Development  Coordination 
Committee  (DCC). 

The  Bureau  carries  out  significant 
evaluations  of  Agency-supported 
projects  which  can  introduce  improved 
ideas  and  valuable  experience  into  the 
Agency's  program  at  key  points.  The 
Bureau  exercises  systems  management 
responsibilities  for  the  policy,  planning, 
and  program  management  systems,  both 
automated  and  nonautomated  assigned 
to  the  Bureau;  and  provides  central 
Agency  statistical  services. 

The  Bureau  is  also  responsible  for 
Agency  policy  and  program 
coordination  with  other  bilateral 
assistance  donors.  United  Nations 
development  organizations,  and 
Multilateral  Development  Banks.  In 
close  collaboration  with  State,  Treasury 
and  other  interested  USG  agencies,  the 
Bureau  reviews  programs,  budgets  and 
staffing  of  the  international  development 
organizations,  makes  recommendations 
on  the  USG  position  regarding  these 
matters,  and  provides  guidance  to  the 
U.S.  representatives  to  these 
organizations.  Lastly,  the  Bureau  is 
responsible  for  carrying  out  the  USG 
lead  agency  responsibility  for 
coordination  and  preparation  of  the  U.S. 
position  brought  before  the 
Development  Assistance  Committee, 
including  the  calculation  of  official 
development  assistance  and  other 
measures  of  development  cooperation. 


2.  The  Bureau  for  Science  and 
Technology  (S&T)  has  primary 
responsibility  for  enhancing  the 
Agency's  capabilities  to  use  science  and 
technology  to  further  economic  and 
social  progress  in  developing  countries. 
To  accomplish  this,  the  Bureau  provides 
professional  leadership  and  technical 
support  to  Agency  activities  in  the 
sectors  of  agriculture,  nutrition,  forestry, 
environment  and  natural  resources, 
energy,  rural  and  urban  development, 
development  administration, 
employment  generation,  education, 
health  and  family  planning.  It  also 
administers  the  Agency's  International 
Training  program.  Within  each  of  the 
above  sectors,  the  Bureau: 

a.  Serves  as  the  Agency's  primary 
liaison  with  the  scientific  and  technical 
communities  of  the  United  States  and 
the  developing  and  more  developed 
countries. 

b.  Serves  as  the  Agency's  focal  point 
for  the  development  of  those  sectoral 
strategies  which  require  significant 
science  and  technology  inputs.  The 
Bureau  develops  appropriate 
methodology  to  ensure  that  these 
strategies  are  responsive  to  the  needs  of 
developing  countries. 

c.  Identifies,  in  collaboration  with  the 
geographic  bureaus,  field  service  needs 
which  can  be  met  more  effectively  and 
efficiently  from  a  central  source  and 
arranges  for  these  needs  to  be  met. 

d.  Mobilizes  resources  to  provide 
assistance  needed  and  requested  by  the 
field  officies  and  Less  Developed 
Countries  (LDCs),  building  upon  the 
Bureau's  liaison  with  U.S.  universities, 
government  agencies  and  professional 
organizations. 

e.  Supplies  the  scientific  and  technical 
dimensions  to  the  Agency's  overall 
development  assistance  policy  andio 
those  sector  assistance  policies  and 
strategies  which  govern  the  Agency. 

The  Bureau  administers  the  Agency's 
central  research  and  development 
program  and  coordinates  centrally 
funded,  regional  and  country  research 
and  development  activities.  The  Bureau 
ensures  that  new  knowledge  and 
methods  are  disseminated  within  the 
Agency  and  are  utilized  in  the  Agency's 
field  projects. 

The  Bureau  serves  as  the  Agency's 
focal  point  for  technical  coordination 
with  the  United  nations  (U.N.), 
specialized  agencies,  and  other 
international  organizations.  The  Bureau 
also  coordinates  the  Agency's 
operational  relationships  with:  (a)  The 
Board  for  International  Food  and 
Agricultural  Development  (BIFAD)  and 
its  subcommittee  in  the  management 
and  implementation  of  programs/ 
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activities  authorized  under  section  298 
of  Title  XII  of  the  Foreign  Assistance 
Act.  as  amended,  and  (b)  the  U.S. 
university  community  generally. 

3.  The  Bureau  for  Food  for  Peace  and 
Voluntary  Assistance  (FVA)  has  central 
Agency  responsibility  for  encouraging 
and  strenothening  the  effective 
participation  of  nongovernmental 
organizations  in  support  of  A.I.D.'s 
developmental  and  humanitarian 
objectives:  performs  designated  .»\gency 
responsibilities  for  the  Food  for  Peace 
Proj.;rdm;  and  administers  the  American 
Schools  and  Hospitals  Abroad  Program. 

In  the  area  of  private  and  voluntary 
cooperation,  the  Bureau  creates  and 
explores  approaches  to  enlarge  the  role 
of  volunteerism  in  the  development 
process;  maintain  liaison  with  the 
American  Council  on  Foieign  Aid,  the 
Advisory  Committee  on  Overseas 
Cooperative  Development  and  the  U.S. 
cooperatives  engaged  in  overseas 
cooperative  development,  and  with  the 
community  of  voluntary  agencies 
generally;  and  provides  staff  support  to 
the  Advisory  Committee  on  Voluntary 
Foreign  Aid. 

4.  The  Bureau  for  Management  (M) 
provides  centralized  services  in  the 
areas  of  financial  management, 
personnel  management,  information 
resources  management,  management 
operations,  and  contract  and  commodity 
management.  It  establishes  and 
monitors  Agency  policies,  regulations, 
and  procedures  m  all  of  these  areas. 

The  Bureau  provides  advice  and 
assistance  to  Agency  management  on 
the  financial  implications  of  legislation, 
plans,  programs,  policies,  procedures, 
opcra':ng  activities,  and  audi*  and 
evaluation  findings.  It  administers  and 
coordinates  such  financial  management 
activities  as  accounting,  operating 
expense  and  workforce  budgets,  internal 
financial  management  control,  advice 
and  assistance  to  overseas  missions 
regarding  financial  policies,  practices 
and  procedures,  and  preparation  and 
interpretation  of  financial  and  related 
statistical  reports.  The  Bureau  also 
adnur.isters  the  Agency's  workforce 
resources  management  program. 

The  Bureau  has  central  responsibility 
for  personnel  administration.  It  develops 
policies,  standards,  and  guidelines  for 
operation  of  overseas  and  domestic 
personnel  systems;  operates  centralized 
peisonnel  recruitment,  assignment, 
evalu,Uion,  and  employee  training 
programs;  and  conducts  a  full  range  of 
personnel  operations  for  the  Agency. 
Additionally,  the  Bureau  is  responsible 
fur  the  administration  of  the  Agency's 
labor  relations  program  (Executive 
Orders  11491  and  11636). 


The  Bureau  assists  Agency 
management  in  the  development, 
implementation,  and  evaluation  of 
management  policies  and  practices; 
provides  or  arranges  for  management 
consulting  services  to  the  headquarters 
and  overseas  organizations;  and 
oversees  administration  of  the  programs- 
for  organizaton  and  functional 
alignment,  directives,  committee 
management  (Pub.  L.  92-463), 
management  improvement,  and  systems 
coordination. 

The  Bureau  provides  leadership  and 
coordination  to  the  development  and 
administration  of  the  Agency's 
automated  data  information  systems; 
provides  leadership  and  guidance  on  all 
phases  of  the  use  of  automatic  data 
processing  technology;  reviews, 
recommends,  and  monitors  the  Agency- 
wide  use  of  management  consulting 
firms,  contracts,  or  Participating  Agency 
Service  Agreements  (PASAs)  for 
automated  data  information  systems; 
and  provides  leadership  and  policy 
guidance  to  the  Agency's  data 
management  systems. 

The  Bureau  develops  policies, 
standards,  and  guidelines  for.  and 
oversees  the  development,  operation, 
and  management  of  worldwide 
administrative  and  logistical  support 
systems;  counsels  and  assists  senior 
Agency  personnel  on  all  phases  of 
administrative  and  logistical  support 
services;  acts  as  the  Agency  coordinator 
for  overseas  combined  administrative 
support  services  for  all  aspects  of 
foreign  affairs  administrative  support 
(FAAS)  and  joint  nonappropriated  fund 
activities;  and  provides  a  wide  range  of 
administrative  and  logistical  services  for 
A.ID. 

The  Bureau  directs  the  development 
and  maintenance  of  policies, 
procedures,  standards,  and  regulations 
governing  direct  contracting  and  A.I.D.- 
financed  borrower/grantee  contracting; 
directs  centFalized  contracting  services; 
encourages  the  participation  of  U.S. 
small  business  in  services,  contracting, 
and  export  supply  activities  of  the 
Agency;  and  develops  and  maintains  the 
Agency's  procurement  regulations. 

The  Bureau  provides  leadership  and 
coordination  to  the  development  and 
administration  of  the  Agency's  policies 
and  procedures  for  commodity 
management;  serves  as  the  principal 
advisor  on  the  commodity  management 
aspects  of  the  economic  assistance 
programs;  administers  commodity 
import  programs  and  provides  support 
for  the  implementation  of  the  commodity 
and  transportation  elements  of  other 
programs  financed  by  the  Agency; 
implements  requirements  for  commodity 
marking  and  labeling;  and  provides 


support  for  the  transportation  element  of 
all  Agency  programs  and  ^  .  programs 
financed  by  Title  I!,  Pub.  L  480.  and  the 
world  food  programs. 

5.  The  Bureau  for  Private  Enterprise 
(PRE)  has  responsibility  for  developing  a 
closer  and  more  effective  partnership 
between  the  Agency  and  the  U.S. 
Private  sector  and  for  facilitating  the 
participation  of  the  U.S.  Private  sector 
not  only  in  A.I.D.-finaced  transactions, 
but  in  privately  financed  projects  and 
activities  which  can  accelerate  the 
development  process  overseas. 

The  Bureau  also  adminsiers  the 
Agency's  Housing  Guaranty  Program 
and  serves  as  Agency  liaison  with 
IDCA's  Trade  and  Development 
Program  (TOP)  and  Overseas  Private 
Investment  Cooperation  (OPIC). 

6.  The  Bureau  for  External  Affairs 
(XA)  has  broad  responsibility  for  the 
Agency's  diverse  external  programs  for 
communicating  with  the  American 
public,  private  U.S.  communities,  other 
donor  nations,  and  the  developing 
economies  concerning  the  purpose  and 
role  of  the  U.S.  economic  assistance 
program  and  its  place  in  international 
efforts  to  foster  stability  and  economic 
grwoth  and  development. 

E.  Geographic  Bureaus 

There  are  three  Geographic  Bureaus: 
Africa,  Latin  America  and  the 
Caribbean,  and  Asia  and  Near  East. 

These  Bureaus  are  the  principal  A.I.D. 
line  offices  with  responsibility  for  the 
planning,  formulation,  and  management, 
of  U.S.  economic  development  and/or 
supporting  assistance  programs  in  their 
respective  areas  overseas.  Their 
programs  are  administered  within 
delegated  authorities  and  in  accordance 
with  policies  and  standards  established 
by  the  Administrator. 

Each  Geographic  Bureau  is  headed  by 
an  Assistant  Administrator  who: 

1.  Directs  and  supervises  the  activities 
of  the  Bureau  and  its  overseas  missions 
and  offices. 

2.  Directs  the  formulation  of  U.S. 
economic  assistance  programs; 
approves  programs  and  projects  within 
the  limits  of  authorities  delegated  from 
the  Administrator;  and  authorizes  the 
execution  of  economic  assistance 
agreements  with  Bureau  countries  and 
regional  organizations. 

3.  Execises  policy  control  within  the 
region  over  the  housing  guaranty 
programs  which  are  administered  by  the 
Office  of  Housing  and  Urban  Programs 
within  the  Bureau  for  Private  Enterprise. 

4.  Submits,  through  the  Bureau  for 
Program  and  Policy  Coordination  for  the 
Administrator's  approval,  an  annual 
budget  of  proposed  Bureau  activities 
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and  assists  in  presenting  the  Bureau's 
program  and  budget  to  the  Congress. 

5.  Approves  and  directs  the  allocation 
of  available  resources  among  bureau 
offices  and  overseas  missions. 

6.  Assures  necessarv'  liaison  with 
other  Agency  offices,  the  Department  of 
State,  other  U.S.  bilateral,  and 
multilateral  agencies  ar:d  officials  of 
recipient  countries;  and  represents  the 
agency  at  countn,'  consortia  or 
consultative  group  meetmgs. 

7.  Oversees  the  implementation  of 
Bureau  programs  and  projects;  monitors 
performance  under  loan  and  grant 
agreements  contracts,  and  other 
operatmg  agreements;  and  takes  or 
recommends  any  required  remedial 
action. 

8.  Represents  the  Agency  before  the 
press  and  the  public,  as  required. 

F.  Overseas  Missions  and  Offices 

1.  A.I.D.'s  country  organizations  are 
located  in  countries  where  the  Agency  is 
carrying  out  bilateral  economic 
assistance  programs.  Such  organizations 
report  to  the  Geographic  Bureau,  and 
include  the  follow'-.g: 

a.  Missions  are  currently  located  in  43 
countries  for  which  the  the  Agency's 
program  is  major,  continuing,  and 
usually  involves  multiple  types  of  aid  in 
several  sectors.  Each  mission  is  headed 
by  a  Mission  Director  who  has  been 
delegated  program  planning, 
implementaion,  and  representation 
authorities. 

b.  Offices  are  currently  located  in  25 
countries  for  which  the  Agency's 
program  is  moderate,  ciaclining.  or  has 
limited  objectives.  Each  office  is  usually 
headed  by  an  Agency  Representative 
who  has  been  delegated  program 
planning,  implementation,  and 
representation  authorities. 

c.  Sections  of  Elmbassy  are  currently 
located  in  four  countries  for  which  the 
Agency  program  is  small  or  is  being 
phased  out.  The  Agency  prugra.m 
planning  and  implementation  authorities 
are  delegated  to  the  chief  U.S. 
diplomatic  representative  in  the  countrj'. 

2.  Offices  for  Multicountry  Programs 
(seven  offices)  administer  the  Agency's 
overseas  program  activities  which 
involve  more  than  one  country.  These 
offices  may  also  perform  "country 
organization"  reponsibilities  for 
assigned  countries  and  report  directly  to 
the  Geographic  Bureaus. 

3.  Offices  for  Multicountry  Services 
(three  offices)  provide  services  to  other 
overseas  organizaitons.  primarily  the 
Agency's  country  organizations  and 
Multicountry  Program  Offices  and  report 
to  the  Geographic  Bureaus. 

4.  Development  Assistance 
Coordination  and  Representation  offices 


(four  offices)  maintain  liaison  with 
various  international  organizations  and 
represent  U.S.  and  the  Agency's  interest 
in  development  assistance  matters.  Such 
offices  may  be  only  partically  staffed  by 
Agency  personnel  and  may  be  headed 
by  employees  of  other  U.S.  Government 
agencies. 

5.  Audit  and  Investigations/ 
Inspections  Offices  (six  offices)  are 
maintained  by  the  Office  of  the 
Inspector  General  at  overseas  locations 
to  carry  out  a  comprehensive  pnjgram  of 
selected  audits,  investigations, 
inspections,  surveys,  reviews,  and 
security  services  for  the  Agency. 

IV.  Statements  of  General  Policy.  Rules, 
and  Procedures 

The  Statements  of  A.I.D.  policy  and 
the  nature  and  requirements  of  formal 
and  informal  procedures,  which  are 
currently  available  to  the  public  are 
contained  in  published  regulations  and 
other  publications  of  the  Agency  as 
listed  below.  To  the  extent  applicable, 
these  also  contain  descripfiors  of  forms 
available  or  specify  the  places  at  which 
forms  may  be  obtained,  and  give 
instructions  as  to  the  scope  and  content 
of  papers,  reports,  or  examinations 
involved  in  the  transaction  of  business 
with  A.I.D. 

A.  Code  of  Federal  Regulations 

1.  A.I.D.'s  general  regulations  are 
codified  in  Chapter  II  of  Title  22  of  the 

Code  of  Federal  Regulations. 

2.  The  procurement  regulations  for 
A.I.D.  are  codified  in  Chapter  7  of  Title 
43  (A.l.D.ARj  and  Chapter  7  of  Title  41 
(A.I.D.  FPR)  of  the  Code  of  Federal 
Regulations. 

B.  A.I.D.  Handbooks 

There  are  33  A.I.D.  Handbooks     . 

containing  Agencv'  policy,  regulations, 
procedures  and  guidance  on  all  aspects 
of  the  Agencv's  operation. 

C.  In  addition,  the  following  AID. 
publications  contain  information  for 
those  transacting  business  with  A.I.D.: 

1.  A.I.D.'s  Country  Contracting 
Procedures,  including: 

a.  A.I.D.'s  Handbook  11 — Country 
Contracting  (formerly  Capital  Projects 
Guidelines). 

b.  Environmental  Assessments 
Guidelines  Manual. 

c.  Information  Packet  for  Architect- 
Engineer  Firms. 

2.  A.I.D. -Financed  Export 
Opportunities. 

3.  A.I.D.'s  Procurement  Information 
Bulletins. 

4.  A.I.D.'s  Small  Business  Memos. 

5.  A.I.D.'s  Importer  Lists. 
Copies  of  the  above  listed  Agency 

regulations  and  other  publications  are 


available  for  public  inspection  and 
copying  through  the  Bureau  for  External 
Affair's  Office  of  Public  Inquiries.  AID.. 
Washington,  DC  20523.  In  addition, 
publications  listed  under  No.  2  through 
No.  5  above  are  available  from  the 
Office  of  Small  and  Disadvantaged 
Business  Utilization,  A.I.D.,  Washington. 
DC  20523,  and  at  Department  of 
Commerce  field  offices  located  in 
principal  cities  of  the  United  States.  The 
Agency's  procurement  regulations  are 
also  for  sale  by  the  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office.  Washington,  DC  20402. 

V.  Information.  Submittals,  and 
Requests  for  Decisions 

A.  Information 

A.I.D.  Regulations  Nos.  12. 14,  and  15 

(22  CFR  Paris  212.  214.  and  215. 
respectively)  specify  the  Agency's  policy 
and  procedures  for  public  access  to 
Agency  records. 

B.  Submittals,  Requests,  or  Decisions 

Members  of  the  public  doing  business, 
or  wishing  to  do  business,  with  A.I.D. 
may  make  their  submittals  or  requests, 
or  obtain  decisions  at  the  cognizant 
bureau  of  office  described  m  section  III 
above,  in  accordance  with  provisions  of 
A.I.D.  regulation  or  other  publication 
which  govern  the  action  or  process. 

In  case  of  uncertainty  by  a  member  of 
the  public  as  to  the  appropriate  bureau 
of  office,  or  as  to  the  methods  of 
appl.ving  for  or  obtaining  A.I.D.  action, 
application  should  be  made  to  the 
Director.  Office  of  Public  Inquiries. 
Bureau  for  External  Affairs.  A.I.D.. 
Room  4889.  21st  Street  and  Virginia 
Avenue.  NW..  Washington,  DC  20523. 

C.  Effective  Date 

This  notice  shall  be  effective  June  30. 
1987. 

Date:  August  18. 1987. 
R.T.  RoUis,  Jr.. 

Assistant  to  the  Administrator  for 
Management. 

|FR  Doc.  87-19513  Filed  8-25-87:  8:45  am| 
Billing  COOl  6116-C1-M 
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ACTION:  Institution  of  investigation  and 
scheduling  of  hearing. 

SUMMARY:  Following  receipt  on  August 
10,  1987,  of  a  request  from  the  U.S.  Trade 
Representative  made  in  part  at  the 
direction  of  the  President,  the 
Commission  instituted  investigation  N'o. 
TA-503(a)-15  and  332-249  under 
sections  503(a)  and  131(b)  of  the  Trade 
Act  of  1974  (19  U.S.C.  2463(a)  and 
2151(1)))  and  section  332(g)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1332(g))— 

(1)  Pursuant  to  sections  503(a)  and 
131(a)  of  Trade  Act,  and  the  authority  of 
the  President  delegated  to  the  U.S. 
Trade  Representtive  by  sections  4(c) 
and  8  (c)  and  (d)  of  Executive  Order 
11846.  as  amended,  to  advise  the 
President,  with  respect  to  each  article 
listed  in  Part  A  of  the  attached  Annexes, 
as  to  the  probable  economic  effect  on 
U.S.  industries  producing  like  or  directlv 
competitive  articles  and  on  consumers 
of  the  elimination  of  U.S.  import  duties 
under  the  U.S.  Generalized  System  of 
Preferences  (CSP).  In  providing  its 
advice,  the  USTR  requested  the 
Commission  to  assume  that  benefits  of 
the  GSP  would  not  apply  to  imports  that 
would  be  excluded  from  receiving  such 
benefits  by  virtue  of  the  "competitive 
need"  limitations  specified  in  section 
504(c)  of  the  Act. 

(2)  Pursuant  to  section  332(g)  of  the 
.Tariff  Act  and  at  the  direction  of  the 

President — 

(A)  To  advise  the  President,  with 
respect  to  each  article  listed  in  Parts  B 
and  C  of  the  attached  Annexes,  as  to  the 
probable  economic  effect  on  U.S. 
industries  producing  like  or  directly 
competitive  articles  and  on  consumers 
(a)  of  the  removal  of  articles  in  Part  B 
from  eligibility  for  duty-free  treatment 
under  the  GSP,  (b)  of  the  removal  of  the 
GSP  duty-free  status  frm  articles  in  Part 
C  of  the  list  which  are  imported  from  the 
respective  countries  specified  which 
currently  receive  GSP  duty-free 
treatment,  and(c)  the  redesignation  for 
GSP  duty-free  treatment  for  articles  in 
Part  C  of  the  list  which  are  imported 
from  a  specified  country  which  does  not 
currently  receive  GSP  duty-free 
treatment  for  the  article; 

(B)  In  accordance  with  section 
504{c)(3){A)(i)  of  the  Trade  Act.  to 
advise  the  President  on  whether  any 


industry  in  the  United  States  is  likely  to 
be  adversely  affected  by  waiving  the 
competitive  need  limits  for  countries 
specified  with  respect  to  the  articles 
listed  in  Part  D  of  the  attached  Annexes; 
and 

(C)  To  advise  the  President,  with 
rf  spect  to  whether  products  like  or 
directly  competitive  with  those 
described  in  Part  A  of  the  attached 
Annexes  were  being  produced  in  the 
United  States  on  January  3,  1985,  for 
purposes  of  section  504(d)  of  the  Trade 
Act. 

In  addition,  with  respect  to  two  cases 
involving  molybdenum  ore  and  metal- 
bearing  materials  in  chief  value  of 
molybdenum  (TSUS  items  601.33  and 
603.40:  HS  items  2613.10.00  and 
2620.90.10),  the  USTR  requested  that  the 
Commission  consider  these  products 
separately  from  its  normal  investigation 
and  provide  advice  on  these  two 
products  not  later  than  October  1. 1987. 
In  view  of  the  compressed  time  on  these 
products,  public  hearings  will  not  be 
held  on  these  products, 

EFFECTIVE  DATE:  August  20, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

(1)  Agricultural  products,  Mr.  Fred 
Warren  (202-724-0090) 

(2)  Textiles  and  apparel,  Mr.  Lee  Cook 
(202-523-0348) 

(3)  Chemical  products,  Mr.  Larry 
Johnson  (202-523-0127) 

(4)  Minerals  and  metals,  Mr.  Jim 
Brandon  (202-523-5437) 

(5)  Machinery  and  equipment.  Mr,  John 
Cutchin  (202-523-0231) 

(6)  General  manufactures,  Mr.  Ruben 
MoUer  (202-724-1732) 

All  of  the  above  are  in  the 
Commission's  Office  of  Industries.  For 
information  on  legal  aspects  of  the 
investigation  contact  Mr.  William 
Gearhart  of  the  Commission's  Office  of 
the  General  Counsel  at  202-523-0487. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  USTR  announced  the  items  which 
have  been  sent  to  the  Commission  for 
probable  effects  advice  in  the  Federal 
Register  of  August  4, 1987  (52  PR  28896). 


Public  Hearing 

A  public  hearing  in  connection  with 
the  investigation  will  be  held  in  the 
Commission  Hearing  Room.  701  E  Street 
NW.,  Washington,  DC  20436,  beginning 
at  9:30  a.m.  on  October  7,  1987,  and 
continuing  as  required  on  October  8  and 
9.  All  persons  shall  have  the  right  to 
appear  by  counsel  or  in  person,  to 
present  information,  and  to  be  heard. 
Persons  wishing  to  appear  at  the  public 
hearing  should  file  requests  to  appear 
and  should  file  prehearing  briefs 
(original  and  14  copies)  with  the 
Secretary,  United  States  International 
Trade  Commission,  701  E  Street,  NW.. 
Washington.  DC  20436.  not  later  than 
noon,  September  24.  1987.  Post-hearing 
briefs  are  required  by  October  16, 1987. 

Written  Submissions 

In  lieu  of  or  in  addition  to 
appearances  at  the  public  hearing, 
interested  persons  are  invited  to  submit 
written  statements  concerning  the 
investigation,  Written  statements  should 
be  received  by  the  close  of  business  on 
October  2, 1987.'  Commercial  or 
financial  information  which  a  submitter 
desires  the  Commission  to  treat  as 
confidential  must  be  submitted  on 
separate  sheets  of  paper,  each  clearly 
marked  "Confidential  Business 
Information"  at  the  top.  All  submissions 
requesting  confidential  treatment  must 
conform  with  the  requirement  of  §201.6 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (19  CFR  201.6).  All 
written  submission's,  except  for 
confidential  business  information,  will 
be  made  available  for  inspection  by 
interested  persons.  Ail  submissions 
should  be  addressed  to  the  Secretary  at 
the  Commission's  office  in  Washington, 
DC. 

Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  our  TDD 
terminal  on  (202)  724-0002. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 

Issued:  August  21.  1987. 


■  For  the  atiove  meniiontxi  molytidenum  ore  and 
materials  which  are  being  considered  on  an 
expedited  basis,  wntien  submission.s  are  re<iuired 
by  September  8,  1987 
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ANNEX  I  (TSUS  tTEM  NUMBERS)  > 

A.  Petitions  to  add  products  to  the  list  of  eligible  articles  for  the  Generalized  System  of  Preferences. 


11201 
131.27 
141.15 
141.83 
161.08 


169  13 
169.1415 
206  67 
309.20 
30921 


370.8405 
370.8450 
3725005 

372  5505 
389  40<pt 


411  08(pt.)  ' 
455.04 
53379 
534.97  >  » 
606.22 


606  42 
737.2415 
755.15 
760.0520 


'  See  USTR  Federal  Register  rxstice  fo  August  4,  1987  (52  FR  28896)  (or  article  descriptions. 
2  Currentty  etigibte  for  GSP  under  the  TSUS;  request  ts  for  GSP  eltgibttity  under  the  HS 
'  Section  504(d)  waiver  requested 


B.  Petitions  to  remove  products  from 
the  list  of  eligible  articles  for  the 
Generalized  System  of  Preferences. 


450.2015 
601  33 
603.40 
610.74 
740.41 


740, 511 
740.60 
740.75 
740.80 
745.6740 


C.  Petitions  to  remove  duty-free  status 
from  a  beneficiary  developing  countrv' 
for  a  product  on  the  list  of  eligible 
articles  for  the  Generalized  System  of 
Preferences. 
408.72  (Korea) 
423.0050  (Brazil] 
618.15  (Argentina,  Brazil.  Mexico. 

Taiwan,  Venezuela.*  Yugoslavia) 
618.20  (.Ajgentina,  Brazil,  Venezuela) 


>-v. 


642.2010  (Korea) 
652.80  (Mexico,  Korea) 
682.4130  (Taiwan.  Korea) 
682.5010  (Taiwan,  Korea) 
682.5030  (Taiwan.  Korea) 
685.28  (Korea,  Hong  Kong,  Taiwan) 
688.20  (Brazil.  Korea.  Taiwan, 
Venezuela] 

735.09  (Taiwan.*  Korea) 

735.10  (Taiwan.*  Korea) 

735.11  (Taiwan.  Korea) 

735.12  (Taiwan,*  Korea) 
745.32  (Taiwan] 

772.06  (Korea,  Mexico,  Hong  Kong) 
772.09  (Korea.  Mexico,  Hong  Kong] 
D.  Articles  being  considered  for 
waiver  of  competitive-need  limit  for  a 
product  on  the  list  of  eligible  products. 


547.3720  (Taiwan) 
657.40(pt.)  (Taiwan) 
685.25  (Korea) 
692.3262  (Mexico) 
692.3264  (Mexico) 

735.09  (Mexico) 

735.10  (Mexico) 

735.11  (Mexico) 

735.12  (Mexico) 
737.07  (Mexico) 
737.14  (Mexico) 
737.16  (Mexico) 
737.80  (Mexico) 
737.93  (.Mexico) 
737.96  (Mexico) 
737.98  (Mexico) 
740.14  (Thailand) 


ANNEX  II  (HS  ITEM  NUMBERS)  ^ 

A.  Petitions  to  add  products  to  the  list  of  eligible  articles  for  the  Generalized  System  of  Preferences. 


1104.12.00 
1302.20  00 
1604.16.00 
2001.90.20 
2001  90.30 


2005.800 
2208  40  00.30 
2208  40  00.80 
2934  90.25 
3604  1000 


3920,20.00 
4421  90  40 
6117  I0.30tpt) 
6213.1000 
6214  1000 


6307.90.80031  ) 
7013.10.00 
72024950 
720250  00 
9502.10  30  60 


9608  lOOC; 


See  USTR  Federal  Register  notice  of  August  4,  1987  (52  FR  28896)  for  article  descnptions 


B.  Petitions  to  rem/ove  products  from 
the  list  of  eligible  articles  for  the 
Generalized  System  of  Preferences. 

?€<31000  71171100  71171930 
2620  90  10  7117  19  10  7117  1950 
330130  10  20      7117  19  20        7307  19  90 

C.  Petitions  to  remove  duty-free  status 

from  a  beneficiary  developing  country 

for  a  product  on  the  list  of  eligible 

articles  for  the  Generalized  System  of 

Preferences. 

2825.90  50  (Brazil) 

3903.30.00  (Korea] 

3924.10.20  (Hong  Kong,  Korea,  Mexico) 

3924.10.30  (Hong  Kong,  Korea,  Mexico) 

7312.10.50  (Korea) 

7312.10.70  (Korea) 

7314.50.00  (Korea,  Mexico) 

7414  '.Kl.OO  (Korea.  Mexico) 

7604.10.30  (Argentina.  Brazil.  Mexico, 

Taiwan.  Venezuela,^  Yugoslavia) 
7604.29.30  (Argentina.  Brazil,  Mexico, 

Taiwan.  Venezuela. ^  Yugoslavia) 
7605.11.00  (Argentina.  Brazil.  Venezuela) 
7605.19.00  (.^rgentina.  Brazil.  Venezuela) 


7605.21.00  (.Argentina,  Brazil,  Venezuela) 
7605.29.00  (Brazil.  Korea.  Taiwan. 

Venezuela) 
7614.10.50  (Argentina,  Brazil.  Venezuela) 
7614.90.50  (Argentina.  Brazil,  Venezuela) 
8501,52,40  (Korea,  Taiwan) 
8501.53,60  (Korea,  Taiwan) 
8501.53.80  (Korea,  Taiwan) 
8525.20.60  (Hong  Kong.  Korea,  Taiwan) 
9503.90.40  (Korea.  Taiwan)  ^ 
9506.62.80  (Korea.  Taiwan)  "^ 
9506.69.40  (Korea,  Taiwan)  * 
9606.21.40  (Taiwan) 

D,  Petitions  for  waiver  of  competitive- 
need  limit  for  a  product  on  the  list  of 

eligible  products. 

7011.20.00  (Taiwan) 

7113.11.50  (Thailand) 

7113.19.50  (Thailand) 

7113  20  50  (Thailand) 

7616.90.00(pt)  (Taiwan) 

8525.20.50  (Korea) 

8708.39.50  (Mexico) 

8708.39.50.10  (Mexico) 

8708.39.50.50  (Mexico) 


9.503  90  40  (Mexico) 
9506.62  80  (Mexico) 
9506.69.40  (Mexico) 
9506.69.60  (Mexico) 
(FR  D<:.c  e"-1957l  Filed  8-25-87;  8:45  am) 

BtLLiMG  COD£  70?0-0?-M 


*  .Advice  IS  requested  on  ihe  probable  effects  of 
rijcieiignalion  of  the  country  as  eligible  for  the  GSP. 


^  .■\dvice  18  requested  on  the  probable  effects  of 
redesignation  of  the  country  as  eligible  for  the  GSP. 


[Investigation  No.  337-TA-2581 

Import  Investigations;  Certain 
Moldable/Extrudable 
Polyetheresteramide  Copolymers; 
Commission  Decision  To  Extend 
Deadline  For  Determining  Whether  To 
Review  an  Initial  Determination 

agency:  International  Trade 
Commission. 

ACTION:  Extension  of  deadline  for 
deciding  whether  to  review  an  initial 
determination. 

SUMMARY:  Notice  is  hereby  given  that 
the  Commission  has  determined  to 
extend  the  deadline  b\  which  it  must 
decide  whether  to  review  the  initial 
determination  (ID)  [Order  No.  8)  issued 
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by  the  Dresiding  administrative  law 
jucigp  (ALI)  in  the  above-captioned 
investigation  until  30  days  after  the  Al,J 
h.is  filed  his  ruling  on  the  requests  for 
reconsideration  of  that  ID  which  have 
been  filed  by  complainant  and 
respondents 

FOR  FURTHER  iNFORMATION  CONTACT: 

Wayne  Herrington,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-523- 

SUPPLEMENT AHY  INFORMATION:  On  July 

15,  lfl87,  the  AI,)  (Judge  Harris)  issued 
an  ID  (Order  No.  6)  which  granted  a 
joint  motion  to  withdraw  the  complaint 
in  the  investig.'ition  and  dismissed  the 
complaint  with  prejudice.  The  ID  also 
discussed  cert.iin  matters  having  to  do 
with  the  possible  settlement  agreement 
termination  of  the  investigation. 
Complainant  and  respondents  have  filed 
requests  for  reconsideration  of  the  ID. 
Complainant  has,  in  addition,  filed  a 
petition  for  review  of  the  ID  by  the 
Commission.  The  Commission 
investigative  aUorney  has  filed 
responses  to  the  requests  for 
reconsideration  find  the  pe'itiun  for 
review,  recom.mending  that  the 
Commission  delay  action  on  the  ID  and 
petition  for  review  until  after  the  AL] 
has  ruled  on  the  requests  for 
reconsideration. 

This  action  is  taken  under  authority  of 
section  337of  the  Tariff  Act  of  1930  and 
§  210.53(h)  of  the  Commission's  Rides  of 
Practice  and  Procedure  (19  U.S.C.  1337: 
19  CFR  210.53(h)). 

Copies  of  the  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a..m.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary.  U.S.  International  Trade 
Commission.  701  E  Street  NW., 
Washington.  DC  204,36.  telephone  202- 
523-0161. 

Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  bv  contacting  the 
Com.mission's  TDD  terminal  on  202/724- 
0002. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 

Issued;  August  18, 1987. 
|KR  Doc.  87-19572  Filed  8-25-87;  8:45  am] 

BiL^^NG  CCDc.   7020-02-M 


llnveotiijation  No.  337-TA-2751 

Impor:  Investigations;  Certain 
Ncnv^oven  Gas  Filter  Elcnnents 

agency:  International  Trade 

Con,n":.ssinn, 


action:  Institution  of  investigation 
pursuant  to  19  U.S.C.  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on  July 
24, 1987,  pursuant  to  section  337  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1337)  on 
behalf  of  Freudenberg  Nonwovens 
Limited  Partnership,  20  Industrial 
Avenue,  Chelmsford,  Massachusetts 
01824.  The  complaint  was  supplemented 
on  August  10, 1987.  The  complaint,  as 
supplemented,  alleges  unfair  methods  of 
competition  and  unfair  acts  in  the 
importation  of  certain  nonwoven  gas 
filter  elements  into  the  United  States, 
and  in  their  sale  by  reason  of  alleged 
infringement  of  at  least  claims  1-4  and 
7-9  of  U.S.  Letters  Patent  4.056,375.  The 
complaint  further  alleges  that  the  effect 
or  tendency  of  the  unfair  methods  of 
competition  and  unfair  acts  is  to  destroy 
or  substantially  injure  an  industry, 
efficiently  and  economically  operated, 
in  the  United  States. 

The  complainant  requests  that  the 
Commission  institute  an  investigation 
and,  after  a  full  investigation,  issue  a 
permanent  exclusion  order  and 
permaTient  cease  and  desist  orders. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chen  M.  Taylor,  Esq.,  Office  of  Unfair 
Im.port  Investigations,  U.S.  International 
Trade  Commission,  telephone  202-523- 
0440. 

Authority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930  and  in  §  210.12  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  210.12). 

Scope  of  Investigation 

Having  considered  the  complaint,  the 
U.S.  International  Trade  Commission,  on 
August  19, 1987,  ordered  that— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  an 
investigation  be  instituted  to  determine 
whether  there  is  a  violation  of 
subsection  (a)  of  section  337  in  the 
unlawful  importation  of  certain 
nonwoven  gas  filter  elements  into  the 
United  States,  or  in  their  sale  by  reason 
of  alleged  infringement  of  claims  1,  2.  3, 
4,  7,  8,  or  9  of  U.S.  Letters  Patent 
4,056,375.  the  effect  or  tendency  of 
which  is  to  d^troy  or  substantially 
injure  an  industry,  efficiently  and 
economically  operated,  in  the  United 
States; 

(2)  For  the  purpose  of  the  investigation 
so  instituted,  the  following  are  hereby 
named  as  parties  upon  which  this  notice 
of  investigation  shall  be  served; 

(a)  The  complainant  is — Freudenberg 
Nonwovens  Limited  Partnership,  20 
Industrial  Avenue,  Chelmsford, 
MassachusettB  01824. 


(b)  The  respondents  are  the  following 
companies,  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  compalint  is  to  be  served: 

Filtrair,  B.V.,  De  Werf  16.  P  O.  Box  611. 
8440  AP  Heerenveen,  Holland 

APE  Corporation,  One  Commerce 
Center,  Suite  300,  P.O.  Box  250, 
Wilmington,  Delaware  19899 

(c)  Chen  M.  Taylor,  Esq.,  Office  of 
Unfair  Im.port  Investigations.  U.S. 
International  Trade  Commission  701  E 
Street,  NV^,  Room  125,  Washington,  DC 
20436,  shall  be  the  Commission 
investigative  attorney,  party  to  this 
investigation;  and 

(3)  For  the  investigation  so  instituted, 
Janet  D.  Saxon,  Chief  Administrative 
Law  Judge,  U.S.  International  Trade 
Commission,  shall  designate  the 
presiding  administrative  law  judge. 

Responses  must  be  submitted  by  the 
named  respondents  in  accordance  with 
§  210.21  of  the  Comm.ission's  Rules  of 
Practice  and  Procedure  (198  CFR  210.21). 
Pursuant  to  §«  201.16(d)  and  210.21(a)  of 
the  rules  (19  CKR  201.16(d)  and 
210.21(al).  such  responses  will  be 
considered  by  the  Commission  if 
received  not  later  than  20  days  after  the 
date  of  service  of  the  complaint. 
Extensions  of  time  for  submitting  a 
response  will  not  be  granted  unless  good 
cause  therefor  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findmgs. 

The  complaint  is  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5:15  p.m.)  in  the  OTfice  of 
the  Secretary,  U.S.  International  Trade 
Commission,  7C1  E  Street,  NW.,  Room 
156,  Washington,  DC  20-136,  telephone 
202-523-0471.  Hearing-impaired 
individuals  are  advised  ttiat  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-724-0002.  j 

By  order  of  the  Cofnmissicn. 

Kenneth  R.  Mason, 

Secretary. 
Issued:  August  19.^987. 

[FR  Doc.  87-19570  Fi|ed  8-25-87;  8:45  am] 
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I  Investigation  No.  337-TA-248) 

Import  Investigations:  Certain  Plastic 
Fasteners  and  Processes  for  the 
Manufacture  Thereof;  Commission 
Decision  To  Extend  The  Administrative 
Deadline  and  Further  Extend  The 
Deadline  for  Determining  Whether  To 
Review  an  Initial  Determination 

agency:  International  Trade 
Cor.aTiission. 

ACTION:  Extension  of  the  administrative 
deadline  for  completion  of  investigation 
and  further  extension  of  the  deadline  for 
deciding  whether  to  review  Tinal  initial 
determination. 

SUMMARY:  Notice  is  hereby  given  that 
the  Commission  has  determined  to 
extend  until  November  17, 1987.  the 
administrative  deadline  for  completion 
of  the  above-referenced  investigation  as 
well  as  extending  until  September  18. 
1987.  the  deadline  by  which  it  must 
decide  whether  to  review  the  final  initial 
determination  (ID)  issued  by  the 
presiding  administrative  law  judge 
(ALI). 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  A.  McLaughlin,  Esq.,  Office  of 
the  General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-523- 
0421. 

SUPPliMENTARY  INFORMATION:  On  June 
19.  1987,  the  presiding  ALJ  issued  his 
final  ID  finding  that  there  is  no  violation 
of  section  337  in  the  importation  and 
sale  of  certain  plastic  fasteners.  The 
original  deadline  for  deciding  whether  to 
review  the  ALJs  final  ID  was  August  6, 
1987,  but  was  subsequently  extended  to 
August  14,  1987.  the  original  deadline  for 
completion  of  the  investigation  was  June 
18,  1987,  but  that  deadline  was  extended 
to  September  18,  1987.  while  the 
investigation  was  pending  before  the 
ALj. 

This  action  is  taken  under  authority  of 
section  337  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1337)  and  §§  210.53(h)  and  210.59 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (19  CFR  210.53(h).  210.59). 

Copies  of  the  nonconfidential  version 
of  the  ID  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5;15  p.m.)  in  the  Office  of 
the  Secretary.  U.S.  International  Trade 
Commission.  701  E  Street  NVV.. 
Washington.  DC  20436,  telephone  202/ 
523-0161.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  can  be  obtained  by  contacting 
the  Commission's  TDD  terminal  on  202/ 
724-0002 


By  order  of  the  Commission. 
Kenneth  R.  Mason, 

Secretary. 

Issued:  August  17,  1987. 
[FR  Doc  87-19573  Filed  8-25-87;  8:45  amj 

BILUNG  CODE  7020-02-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-10  (Sut>-No.  46] 

Norfolk  and  Western  Railway  Co.; 
Abandonment  Between  Briery  and 
Jarratt  in  Prince  Edward,  Lunenberg, 
Brunswlcl(,  Greensville,  and  Sussex 
Counties,  VA;  Findings 

The  Commission  has  issued  a 
certificate  authorizing  the  Norfolk  and 
Western  Railway  Company  to  abandon 
its  63.6-mile  line  of  railroad  between 
Jarratt  (milepost  V-73.3)  and  Briery,  VA 
(milepost  V-136.9).  The  abandonment 
certificate  will  become  effective  30  days 
after  this  publication  unless  the 
Commission  also  finds  that:  (1)  A 
financially  responsible  person  has 
offered  financial  assistdnce  (through 
subsidy  or  purchase)  to  enable  the  rail 
service  to  be  continued;  and  (2)  it  is 
likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from 
publication  of  this  Notice.  The  following 
notation  must  be  typed  in  bold  face  on 
the  lower  left-hand  corner  of  the 
envelope  containing  the  offer:  "Rail 
Section.  .AB-OF.A."  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
fianancial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  Part  1152. 

Decided:  August  20,  1987. 

By  the  Commission.  Chairman  Gradison, 
Vice  Chairman  Lamboley.  Commissioners 
Sterrett.  Andre,  and  Simmons.  Vice  Chairman 
Lamboley  concurred  in  the  result  with  a 
commenting  expression. 
Noreta  R.  McGee. 
Secretary. 
(FR  Doc.  87-19563  Filed  8-25-67;  8:45  am] 

BILUNG  CODE  7035-01-«l 


[Finance  Docket  No.  31090] 

Railroad  Operation,  Continuance  in 
Control  Exemption;  Richard  J.  Gorman 
Railroad  Co.,  Memphis  Line 

Richard  J.  Corman  (Corman),  an 
individual,  has  filed  a  notice  of 
exemption  to  continue  in  control  of  R.J. 


Corman  Railroad  Company — Memphis 
Line  (C-M).  a  newly-formed  rail  carrier. 

Mr,  Corman  owns  all  of  the 
outstanding  stock  of  C-M  and  of  R.J. 
Corman  Railroad  Corporation  (RJC).  RJC 
is  a  Class  III  carrier  that  operates  a  rail 
line  between  Bardstown  Junction,  KY. 
and  Wickland,  KY. 

C-M  will  acquire,  under  a  purchase 
agreement  with  CSX  Transportation, 
Inc.,  62.2  miles  of  rail  line  extending 
between  South  Union,  KY  (milepost 
128.00),  and  Zinc,  TN  (milepost  182.50). 
and  between  Russelville,  KY  (milepost 
144  30),  and  Lewisburg,  KY  (milepost 
152.00).  CS.X  will  retain  trackage  rights 
between  Guthrie,  KY  (milepost  164.00], 
and  Zinc,  TN  (milepost  182.50).  A 
transaction  relating  to  C-M's  acquisition 
and  operation  of  these  lines  is  the 
subject  of  a  notice  of  exemption  in 
Finance  Docket  No.  31091.  filed 
concurrently  with  this  notice. 

Mr.  Corman  states  that  RJC  and  C-M 
do  not  connect  with  each  other  and  that 
the  continuance  in  control  by  Mr. 
Corman  of  RJC  and  C-M  is  not  part  of  a 
series  of  anticif>flted  transactions  that 
would  lead  to  a  connection  between 
them  or  any  railroad  in  their  corporate 
family.  This  is  a  transaction  involving 
the  acquisition  or  continuance  in  control 
of  a  nonconnecting  carrier  that  is 
exempt  from  the  prior-review 
requirement  of  49  U.S.C.  11343.  See  49 
CFR  1180.2(d)(2). 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
ihe  transaction  will  be  protected  by  the 
conditions  set  forth  in  .Vew  York  Dock 
Ry — Control — Brooklyn  Eastern  DisL. 
360  I.C.C.  60  (1979).  This  will  satisfy  the 
requirements  of  49  U.SC.  10505(g)(2).' 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed  at 
any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

Decided:  August  10, 1987. 

By  the  Commission,  Jane  F.  Mackall, 

Director,  Office  of  Proceedings. 

Norela  R.  McGe«. 

Secretary. 

[FR  Dor  87-19556  Filed  8-25-87;  8:45  am] 

DIUJMG  CODE  7036-01-M 


'  The  Railway  L,abor  Executives'  Association 
(RLXAI  filed  a  request  for  labor  protection.  Since 
this  transaction  involves  an  exemption  from  49 
U.S.C.  11343.  whereby  the  imposition  of  labor 
protective  conditions  is  mandatory,  labor  protective 
conditions  have  been  Imposed  above. 
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[Finance  Docket  No.  31091] 

Railroad  Operation;  R.J.  Corman 
Railroad  Co.,  Memphis  Line 
Exemption,  Acquisition  and  Operation; 
Certain  Lines  of  CSX  Transportation, 
Inc. 

R.J.  Corman  Railroad  Company — 
Memphis  Line  (C-M).  a  non-carrier,  has 
filed  a  notice  of  exemption  to  acquire 
and  operate  62.2  miles  of  rail  line  from 
CSX  Transportation,  Inc.  (CSX), 
extending  between  South  Union,  KY 
(milepost  128.00).  and  Zinc,  TN  (milepost 
182.50),  and  between  Russellville,  KY 
(milepost  144.30).  and  Lewisburg,  KY 
(milepost  152.00).  CSX  will  retain 
traci<age  rights  between  Guthrie,  KY 
(milepost  164.00).  and  Zinc.  TN  (milepost 
182.50).  A  transaction  relating  to  the 
control  of  C-M  is  the  subject  of  a  notice 
of  exemption  filed  concurrently  in 
Finance  Docket  No.  31090.  Any 
comments  must  be  filed  with  the 
Commission  and  served  on  Deborah  A. 
Phillips.  Weiner,  McCaffrey,  Brodsky  & 
Kaplan,  P.C.  Suite  800,  1350  New  York 
Avenue.  NW.,  Washington,  DC  20005- 
4797,  and  on  David  Hemphill,  CSX 
Transportation,  Inc.,  500  Water  Street, 
Jacksonville,  FL  32202.  This  transaction 
will  also  involve  the  issuance  of 
securities  by  C-M,  which  will  be  a  Class 
III  carrier.  The  issuance  of  these 
securities  is  an  exempt  transaction 
under  49  CFR  1175.1. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

Decided:  August  10,  1987. 

By  the  Commission.  Jane  F.  Mackall, 
Director,  Office  of  Proceedings. 
Noreta  R.  McGee, 
Secretary. 

[FR  Doc  87-19,5,57  Filed  S-25-87;  8:45  am) 
BILLING  CODE  703S-01-M 


IDecision  No.  1,  Finance  Docket  No.  31088] 

Railroad  Operation;  Intent  to  File 
Application;  Souttiern  Railway  Co.  and 
Norfolk  Souttiern  Corp,  Purctiase; 
Illinois  Central  Gulf  Railroad  Company 
Unes  Between  Fulton,  KY  and 
Haleyville,  AL 

Decided:  .August  19,  1987, 

Pursuant  to  49  CFR  1180.4(b).  Southern 
Railway  Company  (Southern),  Norfolk 
Southern  Corporation  (NS),  and  Illinois 
Central  Gulf  Railroad  Company  (ICG) 
have  notified  the  Commission  of  their 


intent  to  file  an  application  seeking 
Commission  approval  and  authorization, 
under  49  U.S.C.  11343  et  seq..  for 
Southern  to  acquire  ICG's  line  of 
railroad  between  milepost  406.1  in 
Fulton,  KY  and  milepost  80.16  in 
Haleyville,  AL,  a  distance  of 
approximately  199  miles.  Southern  also 
intends  to  acquire  ICG  branch  lines  to 
Bemis,  Poplar  Comer  and  Carroll,  TN.  A 
related  application  will  be  filed  seeking 
approval  and  authorization  under  49 
U.S.C.  11343  for  Southern  to  acquire 
trackage  rights  over  ICG  between 
milepost  406.1  in  Fulton.  KY,  and 
milepost  252.4  in  Centralia.  IL,  a 
distance  of  approximately  154  miles. 

Southern  is  a  subsidiary  of  NS,  which 
also  owns  and  controls  Norfolk  and 
Western  Railway  Company  (NW). 
"Applicant  carriers"  will  include 
Southern,  NW,  and  their  consolidated 
railroad  subsidiaries. 

Southern  or  an  affiliated  applicant 
carrier  will  operate  the  acquired  line 
and  trackage  rights  as  a  direct  route 
between  Birmingham,  AL  and  St.  Louis, 
MO.  Applicants  believe  this  direct  route 
will  result  in  significantly  more  efficient 
and  effective  competitive  service.  The 
transaction  will  also  extend  Southern's 
service  into  a  new  market  along  the 
Fulton,  KY  to  Corinth,  MS  portion  of  the 
line  being  acquired. 

Applicants  will  use  the  year  1986  for 
purposes  of  their  impact  analyses  to  be 
filed  in  the  application.  They  intend  to 
file  the  application  on  or  about  October 
1,  1987. 

Because  the  applicafion  involves  one 
Class  I  railroad  acting  together  with 
another  Class  I  railroad  in  a  major 
market  extension,  it  is  a  "significant" 
transaction  under  49  CFR  1180.2(b)  and 
is  subject  to  the  requirements  in  49  CFR 
Part  1180  for  significant  transactions. 
Modification  of  the  evidentiary 
requirements  may  be  ordered  on  our 
own  motion  or  in  response  to 
appropriate  requests  for  waiver.  A 
request  has  also  been  made  for  partial 
revocation  of  the  class  exemption  for 
the  acquisition  of  trackage  rights  at  49 
CFR  1180.2(d)(7)  to  allow  the  filing  and 
concurrent  consideration  of  a  directly- 
related  trackage  rights  application.  We 
will  establish  a  procedural  schedule 
after  the  application  has  been  filed  and 
accepted  as  complete. 

By  the  Commission.  Chairman  Gradison, 
Vice  Chairman  Lamboiey,  Commissioners 
Sterrett,  Andre,  and  Simmons. 
Noreta  R.  McGee. 
Secretary. 

(FR  Doc.  87-19559  Filed  8-21-87;  8:45  amj 
BILUNC  CODE  7036-01-M 


I  Ex  Parte  No.  394  (Sut>-No.  4)] 

Cost  Ratio  For  Recyclables;  1987 
Determination 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  proposed 
determination  of  maximum  rate  ceiling 
for  rates  on  nonferrous  recyclable 
commodities  for  the  year  1987. 

SUMMARY:  The  Commission  has 
calculated  the  proposed  1987  revenue- 
to-variable  cost  (R/VC)  ratio  for  rates 
on  nonferrous  recyclables  under  the 
statutory  standard  of  49  U.S.C.  10731(e). 
The  calculation  was  made  in 
accordance  with  the  procedures  outlined 
in  our  decision  in  Ex  Parte  No.  394  (Sub- 
No.  1),  Cost  Ratio  for  Recyclables— 1983 
Determination.  3.  LC.C.2d  407  (June  19. 
1985).  The  proposed  R/VC  ratio  for  1987 
is  149.1  percent. 

COMMENTS:  Comments  are  due  on 
September  15, 1987. 

DATES:  This  decision  will  be  effective  on 
September  15, 1987,  unless  comments 
are  received,  in  which  case  the  effective 
date  will  automatically  be  postponed 
and  a  further  decision  will  be  issued. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  T.  Bono  (202)  275-7354  (TDD  for 
hearing  impaired  (202)  275-1721). 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  obtain  a 
copy  of  the  full  decision,  write  to  Office 
of  Secretary,  Room  2215.  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423.  or  telephone 
(202)  275-7428  (  assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  275-1721). 

This  action  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  energy  conservation. 
This  proceeding  will  not  have  a 
significant  impact  on  a  sub  stantial 
number  of  small  entities. 

Decided:  August  18,  1987. 

By  the  Commission.  Chairman  Gradison, 
Vice  Chairman  Lamboiey.  Commissioners 
Sterrett.  Andre,  and  Simmons. 
Noreta  R.  McGee, 
Secretary. 

[FR  Doc.  87-19560  Filed  8-25-87:  8:45  am] 
BILUNG  CODE  7035-0 1-M 


[Docket  No.  AB-55  (Sub-No.  207X)) 

Railroad  Services;  Abandonment  of 
Track  in  Colleton  County,  SC;  CSX 
Transportatioa  Inc. 

agency:  Interstate  Commerce 
Commission. 


UM  i 
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action:  Notice  of  exemption. 

summary:  The  Commission  exempts 
from  prior  appro\al  under  49  U.S.C. 
10903.  el  seq.,  the  abandonment  by  CSX 
Transportation,  Inc.,  of  14.16  miles  of 
traciv  in  Colleton  County,  SC,  subject  to 
conditions  for  labor  protection,  public 
use,  historic  preservation,  and 
protection  of  endangered  species. 
DATES:  This  exemption  is  effective  on 
September  25, 1987.  Petitions  to  stay 
must  be  filed  by  September  10. 1987  and 
petitions  for  reconsideration  must  be 
filed  by  September  21, 1987. 

ADDRESSES:  Send  pleadings  referring  to 
Ducket  No.  AB-55  (Sub-No.  207X)  to; 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission.  Washmgton,  DC  20423. 

(2)  Petitioner's  representative;  Patricia 
Vail,  500  Water  Street,  Jacksonville, 
FL  32202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  H.  Dettmar,  (202)  275-7245  (TDD 
for  hearing  impaired:  (202)  275-1721). 
SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems,  Inc.,  Room  2229.  Interstate 
Commerce  Commission  Building. 
Washington.  DC  20423,  or  call  (202)  289- 
4357  (assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  275-1721)  or  by  pickup 
from  TSI  in  Room  2229  at  Commission 
headquarters. 

Decided:  August  18.  1987. 

By  the  Commission.  Chairman  Gradison. 
Vice  Chairman  l.amboley,  Commissioners 
Sterrett.  Andre,  and  Simmons.  Vice  Chairman 
Lamboley  concurred  in  the  result  with  a 
separate  expression. 
Norela  R.  McCee, 
Secretary. 
[FR  Doc.  87-19558  Filed  8-25-B7:  8-45  am) 

BILLING  CODE  703S-01-4I 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Proposed  Termination  of  Final 
Judgment;  Parke  Davis  &  Co.  et  al. 

Notice  is  hereby  given  that  defendant 
Eli  Lilly  and  Company  has  filed  with  the 
United  States  District  Court  for  the 
Eastern  District  of  Michigan  a  motion  to 
terminate  the  final  judgment  in  United 
States  V.  Parke  Davis  &  Company  and 
Eli  Lilly  and  Company.  Civil  No.  8940; 
Warner-Lambert  Company,  as  successor 
to  defendant  Parke  Davis  &  Com.pany, 
has  joined  Lilly's  motion:  and  the 
Department  of  Justice  ("Department"),  in 


a  stipulation  also  filed  with  the  court, 
has  consented  to  termination  of  the 
judgment  as  to  both  Lilly  and  Warner 
Lambert,  but  has  reserved  the  right  to 
withdraw  its  consent  pending  receipt  of 
public  comments.  The  com.plaint  in  this 
case  (filed  on  February  9. 1950)  alleged 
that  defendants  conspired  to  fix  prices 
of  hard  gelatin  capsules  (used  as  soluble 
containers  for  medicines)  and  to  restrain 
and  monopolize  interstate  trade  and 
commerce  in  such  capsules  and  in 
machinery  for  making  and  filling  them, 
and  that,  by  acquiring  and  using  United 
States  patents,  among  other  things, 
defendants  had  actually  m.onopolized 
such  trade  and  commerce. 

The  judgment  (entered  on  September 
6,  1951)  requires,  among  other  things, 
that  defendant  Lilly  and  W'amer- 
Lambert,  as  successor  to  defendant 
Parke  Davis;  (1)  License  (a)  royalty  free. 
its  United  States  hard  gelatin  capsule 
and^elated  m.achinery  patents  issued  or 
acquired  by  the  decree's  entry  date,  and 
(b)  at  a  reasonable  royalty,  thosa^ 
patents  issued  or  acquired  within  five 
years  thereafter,  or  issued  on  United 
Stales  patent  applications  either 
pending  on  that  date  or  filed  within  five 
years  thereafter;  (2)  lease  or  sell  capsule 
making  and  filing  machines  under 
certain  conditions;  and  (3)  furnish 
rele\  ant  instruction  manuals  and 
technical  informiation  to  any  patent 
licensee  and  any  lessee  or  purchaser  of 
a  capsule  filling  machine.  The  judgment 
also  enjoins  Lilly  and  Warner-Lambert 
from,  among  other  things:  (1)  Further 
performing  under,  enforcing,  adhering  to, 
maintaining,  or  reviving  the  agreement 
between  defendants  cancelled  by  the 
judgment  or  any  of  several  similarly 
cancelled  provisions  of  the  agreement 
between  defendant  Parke,  Davis  & 
Company  and  Arthur  Colton  Company; 
(2)  disposing  of  any  patent  to  be 
licensed  under  the  decree  without  also 
transferring  the  obligation  to  license  it. 
or  acquiring  certain  other  patent  rights 
unless  (a)  those  rights  are  non-exclusive, 
and  (b)  that  defendant  or  the  licensor 
thereof  agrees  to  offer  to  any  applicant 
the  equivalent  rights  on  equally 
favorable  terms  and  conditions;  (3) 
bringing,  threatening  to  bring,  or 
maintaining  any  action  for  infringement 
of  any  patent  to  be  licensed  royalty  free 
under  the  decree,  or  seeking  damages  or 
royalties  thereon,  for  acts  alleged  to 
have  occured  before  entry  of  the  decree; 
(4)  furnishing  to  each  other  hard  gelatin 
capsule-related  technical  information 
not  also  furnished  to  all  other  capsule 
manufacturers;  (5)  selling  or  leasing 
capsule  filling  machines  on  condition 
that  only  its  capsules,  or  a  specified 
volume  of  its  supplies,  be  used  in  such 
machines,  or  selling  or  making  available 


hard  gelatin  capsules  on  conditon  that 
they,  or  a  specified  volume  of  them,  be 
used  only  in  its  capsule  filling  machines; 
(6)  granting  cumulative  quantity 
discounts  to  capsule  purchasers;  and  (7) 
entering  into  or  maintaining  any 
agreement  or  understanding  (a)  to  fix 
capsule  prices,  or  (b)  to  restrain  or 
prevent  any  person  from  (i)  producing  or 
selling  capsules  or  capsule  making  or 
filling  machines  or  (ii)  buying  or  leasing 
such  machines. 

The  Department  has  filed  with  the 
court  a  memorandum  setting  forth  the 
reasons  why  the  Department  believes 
that  termination  of  the  judgment  would 
serve  the  public  interest.  Copies  of  the 
complaint  and  final  judgment,  Lilly's 
motion  papers,  all  papers  filed  by 
Waner-Lambert  as  successor  to 
defendant  Parke  Davis,  the  stipulation 
contaiing  the  Government's  consent,  the 
Department's  memorandum,  and  all 
further  papers  filed  with  the  court  in 
connection  with  this  motion  will  be 
available  for  inspection  at  Room  7233, 
Antitrust  Division,  Department  of 
Justice,  10th  Street  and  Pennsylvania 
Avenue,  NW.,  Washington.  DC  20530 
(telephone  202/633-2481).  and  at  the 
Office  of  the  Clerk  of  the  United  States 
District  Court  for  the  Eastern  District  of 
Michigan,  231  West  Lafayette  Street, 
Detroit.  Michigan  48226.  Copies  of  any 
of  these  materials  may  be  obtained  from 
the  Antitrust  Division  upon  request  and 
payment  of  the  copying  fee  set  by 
Department  of  Justice  regulations. 

Interested  persons  may  submit 
comments  regarding  the  proposed 
termination  of  the  decree  to  the 
Department.  Such  comments  must  be 
received  within  the  sixty  (60)  day  period 
established  by  court  order,  and  will  be 
filed  with  the  court.  Comments  should 
be  addressed  to  John  W.  Clark,  Chief 
Professions  and  Intellectual  Property 
Section.  Antitrust  Division.  Department 
of  Justice,  Washington.  DC  20530 
(Telephone:  202/724-6335]. 

Dated:  August  19. 1987. 
Joseph  H.  'W'idmer, 

Director  of  Operations.  Antitrust  Division. 
[FRDoc.  87-19492  Filed  8-25-87;  8:45  am) 
BILLING  CODE  4410-C1-M 


National  Cooperative  Research  Act  of 
1984;  Portland  Cement  Association; 
Notification;  Membership  Change 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984, 15 
U.S.C.  4301  et  seq.  ("the  Act"),  the 
Portland  Cement  Association  ("PCA") 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
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General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  invoking  the 
.Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically.  PAC  advised  that  General 
F'ortland  Inc.  will  be  listed  as  Lafarge 
Corporation,  the  correct  spelling  for 
Caleveras  is  Calaveras,  Lone  Star- 
Falcon  will  be  listed  as  LoneStar-Falcon, 
and  Centennial  Engineering,  Inc.  and 
Allis-Chalmers  Corp.  have  resigned  as 
"Participating  Associates"  of  the 
Manufacturing  Process  Committee  of 
PC.'X's  General  Technical  Committee. 

.Accordingly,  at  present  the  members 
of  the  PCA  are  those  companies  listed 
t)i'low: 

United  States 

Aetna  Cement  Carp. 

.'M.iska  Basic  Industries 

.-\sh  Grove  Cement  Co. 

.Ash  Grove  Cement  West,  Inc. 

Blue  Circle  Atlantic,  Inc. 

Bhie  Circle.  Inc. 

[5luc  Circle  West  Inc. 

C.ilaveras  Cement  Co. 

Cal.Mat  Co. 

Capitol  Aggregates,  Inc. 

Capitol  Cement  Corp. 

Independent  Cement  Corp. 

Lafarge  Corp 

Lehigh  Portland  Cement  Co. 

LoneStar-Falcon 

Lone  Star  Industries.  Inc. 

Medusa  Cement  Corp. 

.Missouri  Portland  Cement  Co. 

The  Monarch  Cement  Co. 

Moore  McCormack  Cement.  Inc. 

Northwestern  States  Portland  Cement 

Co. 
Contintintal  Cement  Co. 
Davenport  Cement  Co. 
Drayon  Products  Co. 
Dundee  Cement  Co. 
Hawiiu.iH  Cement 
Ideal  Basic  Industries.  Inc. 
Rinker  Materials  Corp. 
Rochester  Portland  Cement  Corp. 
St.  Marys  Peerless  Cement  Co, 
St.  Marys  Wisconsin.  Inc. 
The  South  Dakota  Cement  Plant 
Southwestern  Portland  Cement  Co. 
Tarmac-LoneStar.  Inc. 
Tilbury  Cement  Co. 

Canada 

Canada  Cement  Lafarge  Ltd. 
Federal  White  Cement  Ltd. 
Inland  Cement  Ltd 
Lake  Ontario  Cement  Ltd. 
.North  Star  Cement  Ltd. 
St.  Lawrence  Cement  Inc. 
St.  Mary  s  Cement  Corp. 
Tilbury  Cement  Ltd. 

In  addition,  the  following  equipment 
suppliers  are  involved  as  "Participating 


Associates."  together  with  PCA 
members,  in  the  activities  of  the 
Manufacturing  Process  Subcommittee  of 
PCA's  General  Technical  Committee: 
Baker-Dolomite  (DBCA) 
C-E  Raymond 
Holderbank  Consulting  Ltd. 
Humboldt  Wedag  Co. 
F.L.  Smidth  and  Co. 
Claudius  Peters,  Inc. 
Polvsius  Corp. 
The  Fuller  Co. 

On  January  7, 1985,  PCA  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  (the  "Department")  published  a 
notice  in  the  Federal  Register  pursuant 
to  section  6(b)  of  the  Act  on  February  5, 

1985,  50  FR  5015.  On  March  14. 1985, 
August  13, 1985,  January  3,  1986, 
February  14, 1986,  May  30. 1986,  July  10, 

1986,  December  31, 1986  February  3, 

1987,  April  17,  1987,  and  June  3,  1987, 
PCA  filed  additional  written 
notifications.  The  Department  published 
notices  in  the  Federal  Register  in 
response  to  these  additional 
notirications  on  April  10. 1985  (50  FR 
14175],  September  16, 1985  (50  FR  37594), 
February  4.  1986  (51  FR  4440),  March  12, 

1986  (51  FR  8673),  June  27, 1986  (51  FR 
23479).  August  14,  1986  (51  FR  29173), 
February  3, 1987  (52  FR  3356),  March  4, 

1987  (52  FR  6635),  May  14,  1987  (52  FR 
18295),  July  10,  1987  (52  FR  28183), 
respectively. 

Joseph  H.  Widmar, 

Director  of  Operations.  Antitrust  Division. 
(FR  Doc.  87-19493  Filed  &-25-«7;  8;45  am] 
8IU.ING  CODE  4410-01-M 


National  Cooperative  Research  Act  of 
1984;  Forecast  of  Fuel  Composition  to 
the  Year  2000  Project  (Southwest 
Research  Institute) 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984, 15 
U.S.C.  4301  et  seq..  Southwest  Research 
Institute  ("SwRI")  has  filed  a  written 
notification  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  of  a  project  entitled: 
"Forecast  of  Fuel  Composition  To  The 
Year  2000."  The  notification  discloses  (1) 
the  identities  of  the  parties  to  the  project 
and  (2)  the  nature  and  objective  of  the 
project.  The  notification  was  filed  for 
the  purpose  of  invoking  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances.  Pursuant 
to  section  6(b)  of  the  Act,  the  identities 
of  the  parties  to  the  project  and  its 
general  areas  of  planned  activities  are 
given  below. 


The  parties  to  this  project  are: 
Information  Resources,  Inc. 
PSA  Etudes  Et  Recherches.  acting  on  its 

behalf  as  well  as  on  behalf  of  Peugeot, 

S.A.  subsidiaries 
Texaco,  Inc. 
Volvo  of  America  Corp. 
Burlington  Northern  Railroad  Co. 

The  purpose  of  the  project  is  to  project 
fuel  composition  and  fuel  quality  to  the 
year  2000  of  gasoline,  diesel  fuel  and  jet 
fuels  through  a  detailed  evaluation  of 
the  following  factors,  as  appropraite  to  a 
particular  fuel.  Gasoline  quality  will  be 
projected  through  a  detailed  evaluation 
of:  Current  and  recent  gasoline  quality, 
lead  phasedown  retirements,  other 
regulated  items,  regional  and  seasonal 
variations,  refinery  processing  trends, 
alcohol  blend  regulations  and  tax 
incentives,  and  future  gasoline  demand. 
Diesel  fuel  quality  will  be  projected 
through  a  detailed  evaluation  of:  Current 
diesel  fuel  quality  and  past  trends, 
refinery  processing  trends,  crude  oil 
quality  trends  and  imported  distillates. 
segregation  of  distillate  fuels,  and  new 
government  regulations.  The  projected 
quality  of  distillate  commercial  jet  fuels 
will  be  projected  by  analyzing:  Current 
and  recent  jet  fuel  property  trends, 
refinery  surveys,  jet  fuel  demand  and 
airline  trends,  competing  distillate 
markets,  and  military  jet  fuel 
requirements. 

Membership  in  this  group  research 
project  remains  open. 
Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  87-19494  Filed  8-25-87;  8:45  am] 

BILLING  CODE  4410-01-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

New  Personal  Audio  Dosimeter 
Accepted 

agency:  Mine  Safety  and  Health 
Administration  (MSHA)  Labor. 

ACTION:  Notice  of  MSHA  acceptance  of 
a  new  personal  audio  dosimeter. 

SUMMARY:  After  testing  and  evaluation, 
the  Mine  Safety  and  Health 
Administration  (MSHA)  announces  the 
acceptance  of  the  Quest  Electronics 
Model  Micro-14  Audio  Noise  Dosimeter 
for  use  in  coal  mines. 
EFFECTIVE  DATE:  August  26,  1987 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  G.  Peluso,  Pittsburgh  Technical 
Support  Center.  Mine  Safety  and  Health 
Administration,  4800  Forbes  Avenue, 
Pittsburgh,  PA  15213,  (412)  621-^500. 
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SUPPLEMENTARY  INFORMATION:  On 

September  12,  1978,  the  Mine  Safety  and 
Health  Administration  (MSH-'V) 
pubiished  a  final  rule  that  becanie 
effective  on  October  1, 1978  and 
amended  the  mandatory  health 
Standards  governing  noise  dosi.TieSers 
(43  FR  40760].  Those  amendments  to  30 
CFR  Parts  70  and  71  permitted  the  use  of 
personal  noise  dosimeters  to  ninke 
required  noise  exposure  measurt.-ments 
in  coal  mines  and  set  forth  the 
procedures  to  be  followed  in  taiving  such 
noise  measurements-  When  ni/ise 
exposure  measurements  and  surveys 
required  by  Parts  70  and  71  are  taken  ':;y 
personal  noise  dosimeters,  the 
dosimeters  must  be  acceptable  to 
N^SHA. 

Th.e  test  and  crittiid  used  !)>  MSi  lA 
to  determine  acceptability  of  personal 
noise  dosimeters  are  published  in 
"MSHA  Test  Procedures  and 
Acceptability  Criteria  fur  Noise 
Dosimeters,"  MSHA  hJormationa! 
Report  lR-1072. 

.^1SHA  has  recently  compkttd  testing 
and  evaluation  of  the  Quest  Electronics 
Model  Micro-14  Audio  Noise  Dosimeter. 
MSHA  has  determined  that  the 
dosimeter  met  all  of  the  criteria  listed  in 
MSHA  Informational  Report  IR-1072 
and  hereby  gives  notice  that  this 
dosimeter  is  acceptable  for  use  under  M 
CFR  70.506  and  71.801. 

Accordingly,  operators  may  u.'."  the 
Quest  Electronxs  Mode!  Micro-14 


Audio  Noise  Dosimeter  to  take  the  no;se 
exposure  measurements  and  surveys  at 
underground  coal  mines  as  required  by 
30  CFR  70.503.  508  and  509  and  at 


surtace  coal  mines  as  reqaiTcJ 
CFR  71.802,  803  and  6()4 


1  I 


y  30 


Pritnf  13  VV  Silvey, 

Ac:iri;  AsFoaote  Assistant  Secretary  for 

Mine  Safety  and  Health. 

Date:  August  17. 1987. 

|FR  Dec  87-19561  Filed  &-25^7,  8:45  am) 

BILLIWG  CO0£  4510-43-4I 


MERIT  SYSTEMS  PROTECTION 
ECAHD  ^ 

Information  Collection  To  Otfain 
Information  Frcn  Users  of  MSP3 
Decisions 

agency:  Merit  Systems  Protection 

Buard. 

action:  Information  collection  request 

Submitted  to  the  Office  of  Management 

and  Budget  (OMti)  under  the  Paperwork 
Reduction  Act  of  1980.  Pub.  L  96-',  !1.  5 
use.  Chapter  35,  for  review. 

summary:  The  Merit  Systems  Protection 
Board  (MSPB)  has  requested  OMB 
review  under  5  CFR  1320.12  of  a 
questionnaire  to  be  used  to  collect,  from 
users  of  MSPB  decisions,  information 
concerning  the  adequacy  of  the  Board's 
method  of  citing  past  cases  in  its  current 
decisions.  This  information  would  be 


used  to  ensure  that  the  Board's  method 
of  citing  cases  meets  the  needs  of  the 
users  of  those  decisions. 

DATE:  Comments  concerning  this 
information  collection  must  be 
submitted  on  or  before  September  25, 
1987. 

ADDRESSES:  Copies  of  the  submission  ot 
OMB  may  be  obtained  from  Paul  D. 
Mahoney,  Director,  Policy  and 
Evaluation,  Merit  Systems  Protection 
Board,  1120  Vermont  Avenue  NW., 
Washington.  DC  20419;  telephone  (202) 
653-8900.  Comments  on  the  submission 
should  be  addressed  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs. 
Room  3208.  New  Executive  Office 
Building,  Washington,  DC  20503, 
Attention:  Katie  Lewin,  Desk  Officer  for 
MSPB:  telephone  (202)  395-7321. 

FOa  FURTHER  INFORMATION  CONTACT: 
Kt  i;h  Bell,  Office  of  Pohcy  and 
Evaluation,  Merit  Systems  Protection 
Board.  1120  Vermont  Avenue  NW., 
Washington,  DC  20419;  telephone  (202) 
653-7208. 

n-'e:  August  21.1967. 
Kiitiprt  E.  Taylor. 
C/e/-A  of  the  Board. 
IFR  Hoc  8?-1Q<V4R  Fil»»H  8-2V-87:  8;45  am| 
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NUCLEAR  REGULATORY 
COMMISSION 

Bi- weekly  Notice  Applications  and 
Amendments  to  Operating  Licenses 
Involving  No  Significant  Hazards 
Considerations 

I.  Background 

Pursuant  to  Public  Law  fP.L.)  97-415, 
the  .Nilclear  Regulatory  Commission  (the 
Commission)  is  publishing  this  regular 
bi-weekly  notice.  P.L.  97-415  revised 
section  189  of  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act),  to  require 
the  Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license  upon 
a  determmation  by  the  Commission  that 
such  amendment  involves  no  significant 
hazards  consideration,  notwithstanding 
the  pendency  before  the  Commission  of 
a  request  for  a  hearing  from  any  person. 

This  bi-weekly  notice  includes  all 
notices  of  am.endments  issued,  or 
proposed  to  be  issued  from  August  3. 
1987  through  August  14, 1987.  The  last 
bi-weekly  notice  was  published  on 
August  12,  1987  (52  FR  29909). 

NOTICE  OF  CONSIDERATION  OF 
ISSUANCE  OF  AMENDMENT  TO 
FACILITY  OPERATING  LICENSE  AND 
PROPOSED  NO  SIGNIFICANT 
HAZARDS  CONSIDER.\TION 
DETERMINATION  AND 
OPPORTUNITY  FOR  HEARING 

The  Commission  has  made  a  proposed 
determination  that  the  following 
amendment  requests  involve  no 
significant  hazards  consideration.  Under 
the  Commissions  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
am.endment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 


Written  comments  may  be  submitted 
by  mail  to  the  Rules  and  Procedures 
Branch,  Division  of  Rules  and  Records, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  4000,  Maryland  National  Bank 
Building.  7735  Old  Georgetown  Road, 
Bethesda,  Maryland  from  8:15  a.m.  to 
5:00  p.m.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
TPublic  Document  Room,  1717  H  Street, 
NW.,  Washington,  DC.  The  filing  of 
requests  for  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  September  25, 1987,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  deuignated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 


Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
Tand  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received 
before  action  is  taken.  Should  the 
Commission  take  this  action,  it  will 
publish  a  notice  of  issuance  and  provide 
for  opportunity  for  a  hearing  after 
issuance.  The  Commission  expects  that 
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the  need  to  take  this  action  will  occur 
very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street,  NW.. 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  (800) 
325-6000  (in  Missouri  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  TIdentification  Number 
3737  and  the  following  message 
addressed  to  [Project  Director]: 
petitioner's  name  and  telephone 
number:  date  petition  was  mailed;  plant 
name;  and  publication  dale  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel-Bethesda,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555,  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  Ihe 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW.. 
■Washington.  DC.  and  at  the  local  public 
document  room  for  the  particular  facility 
involved. 

Arizona  Public  Service  Company,  at  al., 
Docket  No.  STN  50-528.  Palo  VeVde 
Nuclear  Generating  Station  (PVNGS). 
Unit  1.  Maricopa  County,  Arizona 

Date  of  amendment  request:  June  29. 
1987 

Description  of  amendment  request: 
The  proposed  amendment  consists  of  a 
number  of  proposed  changes  to  the 
Technical  Specifications  (Appendix  A  to 
Facility  Operating  License  No.  NPK-41) 
in  support  of  Cycle  2  operation  for  the 
plant.  The  specific  proposed  changes  are 
discussed  below: 

(1)  Specification  5.3.1  -  propose  to 
change  the  fuel  maximum  enrichment 
from  4.0  to  4.05  weight  percent  U-235  in 


support  of  achieving  18  month 
equilibrium  cycles. 

(2)  Specification  3.1.1.2  -  propose  to 
change  Figure  3.1-1  A.  "Shutdown 
Margin  Versus  Cold  Leg  Temperature," 
by  changing  the  Hot  Zero  Power 
endpoint  from  6.0  to  6.5%  delta  k/k  to 
maintain  plant  operation  during  Cycle  2 
within  the  bounds  of  safety  analysis. 

(3)  Specification  3.1.1.3  -  propose  to 
change  Figure  3.1-1,  "Allowable  MTC 
Modes  1  and  2,"  by  broadening  the 
operating  bounds  of  the  Moderator 
Temperature  Coefficient  (MTC)  to 
accommodate  Cycle  2  operation,  and  by 
revising  the  x  axis  parameter  from 
average  moderator  temperature  to  core 
power  level.  The  change  to  the  Figure  is 
proposed  to  ensure  that  the  assumptions 
used  in  accident  and  transient  analyses 
remain  valid  through  each  fuel  cycle. 

(4)  Specification  3.2.8  -  propose  to 
change  the  operational  pressure  band  of 
the  pressurizer  from  1815  -  2370  psia  to 
2025  -  2300  psia  to  ensure  that  the  actual 
value  of  the  pressurizer  pressure  is 
maintained  within  the  range  of  values 
used  in  safety  analyses. 

(5)  Specifications  3.1.3.1,  3.1.3.2  and 
3.1.3.7  -  propose  to  add  a  new 
specification  (3.1.3.7)  to  specify  insertion 
limits  for  part  length  Control  Element 
Assemblies  (CEA).  and  to  delete  the 
part  length  CEA  insertion  limits  from 
Specifications  3.1.3.1  and  3.1.3.2.  The 
proposed  change  would  add  a  more 
explicit  limiting  condition  for  operation 
of  the  part  length  CEAs  to  clarify  the 
allowable  duration  for  these  CEAs  to 
remain  within  the  defined  ranges  of 
axial  position.  T 

(6)  Specification  3.3.1  -  propose  to 
change  Table  3.3-2  in  this  specification 
by  decreasing  the  response  time,  from 
0.75  to  0.30  seconds,  for  the  DNBR  -  Low 
Reactor  Coolant  Pump  Shaft  Speed  Trip. 
The  proposed  change  would  be 
consistent  with  the  faster  response  time 
assumed  in  the  Cycle  2  safety  analysis. 

(7)  Specification  3.1.3.6  -  propose  to 
make  the  insertion  limits  for  the  full 
length  CEAs  in  Figures  3.1-3  and  3.1-4 
more  restrictive  due  to  the  proposed 
changes  in  Cycle  2  core  physics.  The 
revised  insertion  limits  are  proposed  to 
ensure  that  there  is  sufficient  margin  to 
mitigate  the  effects  of  a  dropped  CE.^  or 
an  ejected  CEA 

(B)  Specification  3/4.3.1  -  propose  to 
change  Table  3.3-2  by  excluding  an 
allowance  to  enter  Core  Protection 
Calculator  (CPC)  penalty  factors  to 
compensate  for  Resistance  Temperature 
Detector  (RTD)  response  times  greater 
than  8  seconds.  Table  3.3-2a,  which 
specifies  the  amounts  of  the  allowable 
CPC  penalty  factors,  would  be  deleted. 
The  proposed  change  would  be  required 
since  the  Cycle  2  safety  analyses  do  not 


consider  RTD  response  times  greater 
than  8  seconds  and.  therefore, 
allowances  for  longer  response  times 
would  not  be  permissible  during  Cycle  2 
operation. 

(9)  Specification  2.1.1.1  and  Table  2.2- 
1  -  propose  to  change  the  Departure  from 
Nucleate  Boiling  Ratio  (DNBR) 
limitation  from  1.231  to  1.24;  delete 
references  to  the  calculation  of 
additional  rod  bow  penalties  into  the 
DNBR  limit;  and  change  the  pressurizer 
pressure  floor  incorporated  into  the 
DNBR  limit  from  1861  to  1860  psia.  The 
proposed  changes  would  be  required  to 
account  for  the  core  changes  in  Cycle  2. 

(10)  Specification  3.2.5  -  propose  to 
change  the  minimum  Reactor  Coolant 
System  (RCS)  total  fiow  rate  in  Mode  1 
from  164.0x10*  to  155.8x10"  Ibm/hr.  The 
proposed  value  of  155.8x10* Ibm/hr  is 
higher  than  the  value  used  in  the  safety 
analysis  (i.e.,  is  more  conservative).  The 
proposed  change  would  eliminate 
ambiguity  regarding  compensation  for 
instrument  uncertainty. 

(11)  Specification  3.2.1  -  propose  to 
change  the  Linear  Heat  Rate  (LHR)  limit 
for  the  fuel  assemblies  from  14.0  to  13.5 
kw/ft  and  to  delineate  how  LHR  is  to  be 
monitored.  The  change  is  proposed  to 
ensure  that  the  peak  fuel  clad 
temperature  does  not  exceed  safety 
limits  during  Cycle  2  operation. 

(12)  Specifications  3.2.4  and  3.3.1  - 
propose  to  change  Specification  3.2.4  as 
follows:  (a)  provide  a  new  format  which 
would  address  the  specific  conditions 
for  monitoring  DNBR  with  or  without 
COLSS  and/or  the  CEACs.  (b)  provide  a 
new  format  which  would  delineate  the 
Actions  that  should  be  taken,  (c)  remove 
reference  to  the  DNBR  Penalty  Factor 
table  used  in  Specification  4.2.4.4,  and 
(d)  replace  the  present  graph  Figures  3.2- 
1  and  3.2-2  for  the  DNBR  limits  with 
graph  Figures  3.2-1.  3.2-2  and  3.2-2a 
which  would  address  the  DNBR 
operating  limits  for  the  conditions 
mentioned  in  (a)  above.  Propose  to 
change  Specification  3.3.1  by:  (a) 
removing  references  to  the  operation  of 
the  reactor  with  both  CEA  calculators 
(CE.^Cs)  inoperable  with  or  without  the 
Core  Operating  Limit  Supervisory 
System  (COLSS)  m  service,  and  (b) 
deleting  the  graph  of  DNBR  margin 
operating  limit  based  on  COLSS  for  buth 
CEACs  inoperable  (Figure  3.3-11  since 
these  changes  would  be  incorporated 
into  the  proposed  changes  in 
Specification  3.2.4.  The  changes  Tare 
proposed  to  ensure  operation  of  Cycle  2 
within  safety  analysis  limits  and  to 
improve  these  Specifications  from  a 
human  factors  point  of  view. 

(13)  Specification  3.2.7  -  propose  to 
delete  numerical  references  for  the 
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limi'is  on  the  Axial  Shape  Index  lASIJ 
when  COLSS  is  operable,  and  to  provide 
clarification  and  consistency  for 
monitoring  ASI.  The  change  is  proposed 
to  eliminate  the  need  to  change 
Specification  3.2.7  for  each  cycle  and  to 
provide  a  more  consistent  approach  to 
monitoring  ASI. 

(14)  Specification  3  3  2  -  propose  to 
change  Table  3.3-4  by  removing  the 
"greater  than"  si^n  from  the  Refueling 
Actuation  Signal  (RAS)  trip  value  in 
order  to  ensure  optimal  protection  of  the 
Rufueling  Water  Storage  Tank  pumps  by 
maintainmg  adequate  margin  for  the 
RAS  trip  value  within  the  allowable 
values  specified  in  Table  3.3-4. 

(15)  Administrative  Changes  -  propose 
to  change  the  Bases  Sections  for 
Specifications  3/4.3.1,  3/4.3.2  and  2.2.1 
to  ensure  clarity  and  conciseness.  The 
proposed  changes  to  the  Bases  Sections 
for  3/4.3.1  and  3/4.3.2  would  update,  to 
the  latest  approved  revision,  the  report 
used  for  controlling  changes  to  the  CPC 
software,  and  remove  Cycle  1  specific 
information.  The  proposed  changes  to 
the  Bases  Section  for  2.2.1  would  refer  to 
the  appropriate  CE  reports  to  be  used 
for  calculating  trip  setpoint  values. 

Basis  for  Proposed  A'o  Significant 
Hazards  Consideration  Determination: 
The  Commission  has  provided  guidance 
for  determining  whether  a  proposed 
amendment  involves  a  significant 
hazards  consideration  (51  FR  7751). 
Examples  of  amendments  that  are  not 
likely  to  involve  a  significant  hazards 
consideration  are  as  follows: 

(i)  A  purely  administrative  change  to 
technical  specifications;  for  example,  a 
change  to  achieve  consistency 
throughout  the  technical  specifications, 
correction  of  an  error  or  a  change  in 
nomenclature. 

(li)  .\  change  that  constitutes  an 
additional  limitation,  restriction  or 
control  not  presently  included  in  the 
technical  specifications;  for  example,  a 
more  stringent  surveillance  requirement. 

(iii)  For  a  nuclear  power  reactor,  a 
change  resulting  from  a  nuclear  reactor 
core  reloading,  if  no  fuel  assemblies 
significantly  different  from  those  found 
previously  acceptable  to  the  NRC  for  a 
previous  core  at  the  facility  in  question 
are  involved.  This  assumes  that  no 
significant  changes  are  made  to  the 
acceptance  criteria  for  the  technical 
specifications,  that  the  analytical 
methods  used  to  demonstrate 
conformance  with  the  technical 
specifications  and  regulations  are  not 
significantly  changed,  and  that  NRC  has 
previously  found  such  methods 
acceptable. 

The  staff  considers  the  first  12  items 
of  the  proposed  amendment  to  be 
similar  to  example  (iii)  since  they  are 


directly  related  to  a  reactor  core 
reloading  and  the  fuel  assemblies  are 
not  significantly  different  than  those 
previously  found  acceptable  for  the 
initial  core  loading  at  Palo  Verde.  The 
only  difference  is  the  proposed  increase 
for  maximum  fuel  enrichment  from  4.0  to 
4.05%.  In  addition,  no  significant 
changes  are  being  made  to  the 
previously  approved  acceptance  criteria 
for  the  technical  specifications  or  to  the 
analytical  methods  used  to  demonstrate 
conformance  with  the  specificadons  and 
regulations. 

Items  (2)  and  (4)  through  (9)  are  also 
similar  to  example  (ii)  since  they  involve 
more  restrictive  limitations  in  the 
technical  specifications  to  Tensure  that 
operation  of  the  facility  during  Cycle  2 
remains  within  the  bounds  of  the  safety 
analyses.  Items  (10),  (11)  and  (12)  are 
also  similar  to  example  (i)  since  they 
involve  certain  clarifications  to  the 
technical  specifications  as  well  as  a 
proposed  new  format  for  Specifications 
3.2.4  and  3.3.1. 

The  staff  considers  Items  (13)  and  (15) 
to  be  similar  to  example  (i)  since  they 
involve  a  clarification  and 
administrative  changes  to  the  technical 
specifications. 

The  staff  considers  Item  (14)  to  be 
similar  to  example  (ii)  since  it  imposes  a 
more  stringent  limitation  to  the  RAS  trip 
value. 

Accordingly,  the  Commission  has 
proposed  to  determine  that  the  above 
changes  do  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library, 
Business,  Science  and  Technology 
Department,  12  East  McDowell  Road, 
Phoenix,  Arizona  85004. 

Attorney  far  licensees:  Mr.  Arthur  C. 
Gehr,  Snell  &  Wilmer,  3100  Valley 
Center.  Phoenix,  Arizona  85007. 

.\'RC  Project  Director:  George  W. 
Knighton 

Arizona  Public  Service  Company  et  al.. 
Docket  Nos.  STN  50-528,  STN  50-529. 
and  STN  50-530.  Palo  Verde  Nuclear 
Generating  Station  (PVNGS),  Units  1,  2. 
and  3,  Maricopa  County,  Arizona 

Date  of  amendment  request:  July  1, 
1987  and  August  7, 1987 

Description  of  amendment  request: 
The  proposed  amendment  consists  of  a 
proposed  change  to  the  Technical 
Specifications  (Appendix  A  to  Facility 
TOperating  license  Nos.  NPF-41,  NPF- 
51,  and  NPF-65  for  PVNGS,  Units  1,  2 
and,  3  respectively). 

Technical  Specification  6.8.1. (o) 
requires  that  a  Control  Element 
Assembly  (CE.^)  Symmetry  Test 
Program  be  implemented.  An 
accompanyirxg  note  references  Section 


4.2.2  of  the  Commission's  Safety 
Evaluation  Report  for  Palo  Verde 
Nuclear  Generating  Station  (November 
11, 1981)  which  includes  a  requirement 
to  perform  a  CEA  Symmetry  Test  at  the 
beginning  of  each  cycle  of  operation. 
The  proposed  change  would  rename  the 
program  to  CEA  Reactivity  Integrity 
Program  and  would  expand  the  note  to 
allow  either  the  CEA  Symmetry  Test  or 
an  alternate  test  program  to  be  used. 

The  alternate  test  program  has  been 
developed  by  Combustion  Engineering 
(C-E)  for  the  C-E  Ov\-ner's  Croup 
whereby  the  CEA  Croup  Worth 
Measurements  are  replaced  by  a  CEIA 
Exchange  Test  and  the  CEA  Symmetry 
Test  is  replaced  as  a  means  of  verifying 
that  no  fuel  assembly  misleading  has 
occurred  by  a  Flux  Symmetry  Test  using 
the  incore  neutron  detector  system.  The 
program  allows  the  required 
measurements  to  be  performed  in  less 
time,  thereby  reducing  the  length  of  time 
during  which  the  plant  is  operated  with 
off-normal  control  rod  configuration  of 
design  values. 

Basis  for  Proposed  No  Significant 
Hazards  Consideration  Determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFTl  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  (2)  Create  Tthe  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensees  have  provided  a 
discussion  of  the  proposed  change  as  it 
relates  to  these  standards;  the 
discussion  is  presented  below. 

Standard  1  ■  Involve  a  Significant 
Increase  in  the  Probability  or 
Consequences  of  an  Accident 
Previously  Evaluated 

The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability 
or  consequences  of  an  accident 
previously  evaluated.  The  concern, 
being  addressed  by  the  subject 
Technical  Specification,  is  the  potential 
for  control  materiel  to  be  lost  from  CEAs 
through  perforations  in  the  CEA 
cladding  and  for  such  loss  to  go 
undetected.  Such  an  undetected  loss 
could  result  in  a  reduction  in  the 
available  CEA  shutdown  worth  and 
violate  assumptions  made  in  the  Safety 
Analysis  regarding  such.  The  program, 
which  has  previously  been  accepted  by 
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the  NRC  to  address  this  concern,  utilizes 
a  CEA  Symmetry  Test  which  is 
performed  at  the  beginning  of  each  cycle 
of  operation  to  assess  the  relative 
worths  of  the  individual  CEAs. 

The  alternate  surveillance  method 
would  consist  of  measuring  the 
reactivity  worth  of  all  full-length  CEA 
groups  and  comparing  them  to  design 
predictions.  The  licensee  stated  that  the 
proposed  ailernale  surveillance  methods 
will  be  no  less  adequate  than  the  CEA 
Symmetry  Test  in  identifying  events  of 
loss  of  CEA  control  material  which 
could  significantly  degrade  available 
shutdown  margin.  Therefore,  the 
proposed  change  does  not  involve  Ta 
significant  increase  in  the  probability  or 
consequence  of  an  accident  previously 
evaluated. 

Standard  2  -  Create  the  Possibility  of 
a  New  or  Different  Kind  of  Accident 
from  any  Accident  Previously 
Evaluated. 

The  proposed  amendment  will  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated.  As 
described  above,  the  alternate 
surveillance  method  (the  CEA  Group 
Exchange  Test)  measures  the  woith  of 
entire  groups  whereas  the  CEA 
Symmetry  Test  measures  individual 
CEAs.  By  allowing  the  performance  of 
the  Exchange  Test,  the  plant  would 
experience  less  off-normal  control  rod 
configurations  of  design  values,  thus 
reducing  the  possibility  of  any  kind  of 
accident  occurring. 

Standard  3  ■  Involve  a  Significant 
Reduction  in  a  Margin  of  Safety. 

The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of 
safety  because  it  does  not  affect  the 
design  basis  of  the  plant.  The  subject 
technical  specification  is  associated 
with  concern  for  a  potential  toss  of 
available  shutdown  worth.  The 
mechanism  for  this  reduction  is  a  loss  of 
CRA  clad  integrity  accompanied  by  a 
subsequent  loss  of  control  material.  The 
licensees  stated  that  the  CEA  design  has 
functioned  well  at  other  plants.  The 
licensees  also  stated  that,  since  the 
probability  of  a  breach  of  CEA  clad 
integrity  is  small  throughout  its  design 
lifetime  and  since  the  mechanism  by 
which  control  material  would  be  lost 
subsequent  to  a  loss  of  integrity  occurs 
slowly,  the  possibility  of  such  an 
occurrence  is  quite  small.  The  licensees 
further  stated  that  the  worths  of  Tall 
full-length  CEA  groups  will  be  measured 
and  compared  to  design  predictions  as 
part  of  the  test  program.  Therefore,  the 
proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 


The  s<'aff  has  reviewed  the  licensees' 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensees'  analysis. 

Accordingly,  the  Commission  has 
proposed  to  determine  that  the  above 
change  does  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library, 
Business.  Science  and  Technology 
Department,  12  East  McDowell  Road, 
Phoenix.  Arizona  85004. 

Aimrnev  for  licensees:  Mr.  Arthur  C. 
Gehr.  Snell  &  Wilmer.  3100  Valley 
Center,  Phoenix,  Arizona  85007. 

NRC  Project  Director  George  W. 
Knighton 

j^rizona  Public  Service  Company ,  et  al.. 
Docket  Nos.  STN  50-528,  STN  50-529 
and  STN'  50-530,  Palo  Verde  Nuclear 
Generating  Station  (PVNGS),  Units  1.  2 
and  3,  Maricopa  Countj ,  Arizona 

Date  of  amendment  request:  August 
10.  1987 

Description  of  amendment  request: 
The  proposed  amendments  would 
modify  the  Technical  Specifications. 
Section  6,  "Administrative  Controls," 
Parts  6.1  through  6.8  and  Figures  6.2-1  & 
6.2-2.  for  each  unit  to  reflect  a  proposed 
change  to  the  licensees'  nuclear 
organizational  structure.  The  proposed 
changes  to  the  organizational  structure 
are  as  follows:  T 

(1)  Revise  the  duties  of  the  Vice 
President-Nuclear  F^roduction  to 
eliminate  daily  respon,sibilities  over 
offsite  activities  in  order  to  focus 
attention  on  operating  activities. 

(2)  Establish  a  Plant  .Manager  for  each 
of  the  three  Palo  Verde  units,  rej>orting 
to  the  Vice  President-Nuclear 
Production,  who  will  be  responsible  for 
operations,  maintenance  and  other  daily 
activities  relating  to  unit  perfo.rmance. 

(3)  Revise  the  duties  of  the  Assistant 
Vice  President  to  oversee  the  onsite 
support  functions  for  the  units.  He  will 
continue  to  report  to  the  Vice  President- 
Nuclear  Production. 

(4j  Establish  an  onsite  Director  of 
Standards  and  Technical  Support, 
reporting  to  the  Vice  President-Nuclear 
Production,  to  oversee  control  of  plant 
standards  used  by  the  units  for 
operations,  maintenance  and  work 
practices,  and  to  provide  support  for  and 
control  over  other  existing  programs, 
such  as  the  system  engineer  concept  and 
performance  of  validation  and 
surveillance  testing. 

(5)  Establish  a  Director  of  Engineering 
and  Construction,  reporting  to  the 
Executive  Vice-President,  whose 
responsibilities  will  also  include  nuclear 
fuel,  cost  and  schedule  and  records 
management. 


(6)  Establish  a  Director  of  Site 
Services,  reporting  to  the  Executive  Vice 
President,  whose  responsibilities  will 
include  security,  training,  emergency 
planning  and  material  control. 

(7)  Establish  a  Director  of  Nuclear 
Safety  and  Licensing,  reporting  to  the 
Executive  Vice  President,  whose 
responsibilities  will  also  include 
compliance  and  technical  data. 

Basis  for  Proposed  No  Significant 
Hazards  Consideration  Determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  (2)  Create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
Involve  a  significant  reduction  in  a 
margin  of  safely. 

A  discussion  of  the  proposed  change, 
as  it  related  to  these  standards  is 
presented  below. 

Standard  1  -  Involve  a  Significant 
Increase  in  the  Probability  or 
Consequences  of  an  Accident 
Previously  Evaluated. 

The  proposed  change  involves  a 
restructuring  of  the  licensees'  nuclear 
organization.  The  change  does  not  effect 
plant  design,  plant  operation  or  any 
limiting  condition  for  operation  in  the 
Technical  Specifications.  Therefore,  the 
proposed  change  does  not  involve  a 
significant  increase  in  the  probabihty  or 
consequences  of  any  accident 
previously  evaluated. 

Standard  2  -  Create  the  Possibility  of 
a  New  or  Different  Kind  of  Accident 
from  any  Accident  Previously 
Evaluated. 

The  proposed  change  does  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated  since  it  is  administrative  in 
nature  and  does  not  alter  plant  design, 
plant  operating  conditions  or  component 
requirements.  T 

Standards  -  Involve  a  Significant 
Reduction  in  a  Margin  of  Safety. 

The  proposed  organization  does  not 
delete  any  responsibilities  currently 
existing  in  the  present  organization;  in 
some  cases,  those  responsibilities  would 
be  assigned  to  a  different  manager.  The 
proposed  organization  would  reduce  the 
layers  of  management.  Therefore,  the 
proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 
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Accordingly,  the  Commission  has 
proposed  to  determine  that  the  above 
change  does  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library, 
Business,  Science  and  Technology 
Department,  12  East  McDowell  Road, 
Phoenix,  Arizona  85004. 

Attorney  for  licensees:  Mr.  Arthur  C, 
Gehr,  Snell  &  Wilmer,  3100  Valley 
Center,  Phoenix.  Arizona  85007. 

.\'RC  Project  Director:  George  W. 
Knighton 

Boston  Edison  Company  Docket  No.  50- 
293.  Pilgrim  Nuclear  Power  Station, 
Plymouth  County,  Massachusetts 

Date  of  application  for  amendment: 
June  21, 1985  as  supplemented  by  letters 
dated  September  24,  1985,  June  4,  1987. 
and  August  13,  1987. 

Description  of  amendment  request: 
The  amendment  would  revise  the 
Technical  Specifications  (TS)  by 
updating  the  Table  of  Primary 
Containment  Isolation  Valves  (TS  Table 
3.7-1)  as  follows; 

Past  and  Proposed  Design  Changes 

UPCl  Vacuum  Breakers  -  Vacuum 
breakers  are  being  added  to  the  HPCI 
system  to  prevent  water  hammers.  A 
Group  7  Isolation  has  been  added  for 
these  valves.  This  modification  will 
improve  system  reliability. 

Reactor  Water  Sample  -  These  lines 
will  be  used  for  continuous  sampling  for 
crack  arrest  verification.  The  normal 
valve  position  has  been  changed  from 
closed  to  open.  All  isolation  signals,  in 
the  event  of  an  accident,  remain  the 
same. 

Purge  Valves  -  The  original  20  in. 
valves  have  been  replaced  with  8  in. 
valves  for  better  operability.  The  closing 
times  have  been  reduced  to  prevent 
over-pressurization  of  the  ductwork 
outside  of  primary  containment 
following  a  design  basis  LOCA. 

Hi.  O2.  Post  Accident  Sampling 
System  (PASS),  and  Leak  Detection 
Valves  -  The  original  hydrogen  and 
oxygen  sample  systems  have  been 
modified  in  accordance  with  NUREG- 
0737.  These  are  post-accident  systems. 

Correct  Previous  Errors 

Valve  Line-ups  -  Valves  AO-5033B, 
AO-5035B  and  AO-5036  A/B  are 
maintained  in  a  normally  closed 
position. 

Traveling  Incore  Probe  (TIP)  Ball 
valves  are  being  added  to  the  Table. 

Editorial  Changes 

Definition  EE  -  This  definition  was 
numbered  "Y"  in  the  Proposed 
Technical  Specification  submitted  June 
21,  1985.  Because  of  recent  Technical 
Specification  amendments,  this 
definition  is  renumbered  to  "EE," 


Technical  Specifications  3.7.A.2.b  and 
4.7.A.2.b.2  -  References  to  Table  3.7-1 
have  been  added  to  this  Limiting 
Conditions  for  Operation  (LCO)  Tand 
surveillance  to  incorporate  the  table  into 
the  Proposed  Technical  Specification 
submitted  June  21, 1985. 

Valve  and  Penetration  Numbers  - 
These  have  been  added  to  the  table  to 
assure  correct  identification  of  the 
valves. 

Group  I  Isolation,  Condition  5  -  The 
original  wording  of  this  condition  has 
caused  confusion.  The  proposed 
rewording  (into  Conditions  5  and  6)  will 
avoid  misinterpretation. 

Footnotes  •  The  footnotes  have  been 
reworded  and  four  footnotes  have  been 
added  to  provide  clarity  for  the  plant 
operators. 

Removal  of  HPCI  Suction  Valve  From 
Table  3.7-1 

The  HPCI  torus  suction  isolation 
valves  {MO2301-35  and  36)  are  removed 
from  Table  3.7-1  because  the  line  which 
they  isolate  terminates  below  the  free 
water  surface  of  the  suppression  pool 
and  will  remain  so  throughout  the 
duration  of  any  accident.  Consequently, 
these  valves  are  not  relied  upon  to 
prevent  the  escape  of  containment 
atmosphere  to  the  environs,  and 
therefore,  do  not  perform  a  containment 
isolation  function. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  no 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  Tsafety.  The  Licensee  in  their 
submittals  of  June  4.  and  August  13. 1987 
addressed  these  standards  as  follows: 

1.  Operating  Pilgrim  Station  in 
accordance  with  the  proposed 
amendment  will  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

HPCI  Vacuum  Breakers  -  The  HPCI 
vacuum  breaker  modification  requires  a 
new  penetration  in  primary 
containment  Two  valves  are  provided 
to  ensure  completion  of  the  safety  action 
(primary  containment  isolation)  prior  to 
uncovering  the  fuel  in  the  event  of  a 
design  basis  accident  (DBA).  This 
modification  enhances  the  performance 


of  the  HPCI  system,  and  other  accident 
mitigating  systems  which  utilize  the 
torus,  by  reducing  the  possibility  of 
failure  due  to  hydrodynamic  transients. 
The  function  of  relieving  vacuum  in  the 
HPCI  turbine  exhaust  line  is  better 
performed  by  the  added  vacuum 
breaker. 

Reactor  Water  Sample  Valves  - 
Changing  the  normal  position  of  the 
Reactor  Water  Sample  valves  from 
closed  to  open  does  not  affect  the  safety 
function  of  the  valves  or  any  other 
system  and  allows  continuous  sampling 
for  crack  arrest  verification.  These 
valves  automatically  close  upon  receipt 
of  containment  isolation  signals. 

Purge  and  Vent  Valves  -  Reduction  of 
the  maximum  closing  times  for  the  Purge 
and  Vent  valves  will  have  no  adverse 
effects  on  primary  containment  integrity. 
The  original  20  in.  valves  have  been 
replaced  with  more  reliable  8  in.  valves. 
Reduction  of  the  maximum  closing  times 
prevents  over-pressurizing  the  ductwork 
located  outside  containment  following  a 
design  basis  LOCA. 

H2.  O2.  PASS  and  Leak  Detection 
Valves  -  The  original  Hydrogen  and 
Oxygen  Analyzer  systems  were 
modified  for  the  Hj,  O2.  PASS  and  Leak 
Detection  Systems.  The  modifications 
included  a  reduction  in  the  total  number 
of  primary  containment  isolation  valves 
(several  penetrations  were  cut  and 
capped)  and  upgrading  the  system  with 
faster  closing  solenoid  valves.  These 
valves  ensure  containment  isolation 
prior  to  fuel  uncovering  in  the  event  of 
an  accident. 

HPCI  Suction  Valves  -  The  HPCI  torus 
suction  isolation  valves  (MO2301-35  and 
36)  are  removed  from  Table  3.7.1 
because  the  line  which  they  isolate 
terminates  below  the  free  water  surface 
of  the  suppression  pool  and  will  remain 
so  throughout  the  duration  of  any 
accident.  Consequently,  these  valves  are 
not  relied  upon  to  prevent  the  escape  of 
containment  atmosphere  to  the  environs 
and,  therefore,  do  not  perform  a 
containment  isolation  function.  The 
containment  isolation  function  of  these 
valves  was  reviewed  previously  by  the 
NRC,  and  their  concurrence  with  the 
above  evaluation  is  documented  in  NRC 
letter  to  BECo,  dated  April  28, 1981. 

Corrections  of  Previous  Errors  and 
Editorial  Changes  -  During  the  BECo 
review  of  Table  3.7-1,  several  errors 
were  identified  and  have  been 
corrected:  4  valves  were  shown  open 
and  are  normally  closed;  2  valves  have 
been  removed  because  they  are  not 
primary  containment  isolation  valves; 
and.  the  TIP  Ball  valves  have  been 
added. 
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2.  Operating  Pilgrim  Station  in 
iircordance  with  the  proposed 
amendment  will  not  create  the 
possibihty  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
analyzed. 

The  new  vacuum  breaker  for  the  HPCl 
system  has  been  designed  to  equal  to  or 
more  stringent  requirements  than  the 
original  requirements  for  the  HPCI 
system.  The  new  primary  contdinment 
penetration  has  been  provided  with 
automatic  isolation  valves  w;th  closing 
times  in  accordance  with  the  Pilgrim 
FS.AR. 

Changing  the  normal  position  of  the 
Reactor  Water  Sample  valves  from 
closed  to  open  does  not  impact  their 
safely  operation.  The  isolation  signals 
remain  unchanged,  and  function  to 
isolate  on  all  Group  1  and  2  signals.  The 
modification  to  the  Purge  and  Vent  Imes 
replaces  the  20  in.  valves  with  more 
reliable  8  in.  valves. 

The  p<ist  accident  sampling 
modifications,  made  in  accordance  with 
NlJREG-0737.  utilized  existing  sampling 
system  primary  containment 
penetrations.  The  original  valves  were 
replaced  with  more  reliable  solenoid 
valves.  Removal  of  the  HPCI  suction 
valves  from  Table  3.7-1  does  not 
represent  a  plant  design  change  These 
valves  are  not  relied  upon  to  perform  a 
containment  isolation  function. 

3.  Operating  Pilgrim  Station  in 
accordance  with  the  propospd 
amendment  will  not  involve  a  siKnificant 
reduction  in  the  margin  of  safety 

Each  of  the  affected  components,  with 
the  exception  of  the  HPCI  torus  suction 
valves  (see  below),  are  safety-related 
containment  isolation  valves  that  are 
required  to  automatically  isolate  or 
remain  isolated  upon  receipt  of  an 
isolation  signal.  The  primary  function  of 
the  containment  system  and 
containment  isolation  valves  is  to  limit 
the  release  of  radioactive  material,  and 
thereby  limit  the  radiological 
consequences  of  accidents  to  within  the 
limits  set  by  10  CFR  Part  100.  The 
containment  and  components 
Tnecessary  to  maintain  the  containment 
provide  a  margin  of  safety  to  protect  the 
public  and  environment  from 
radioactive  releases  following  a  Design 
Basis  Accident  (DBA).  In  order  to 
accomplish  this  function,  containment 
isolation  valves  must  meet  specified 
leakage  rates  and  closing  times,  and  be 
periodically  tested  to  assure  that  the 
specified  rates  and  times  are  met.  The 
FTPCI  torus  suction  valves  are  safety- 
related  valves  that  are  required  to 
isolate  or  remain  isolated  upon  receipt 
of  an  isolation  signal.  These  valves 
perform  safety  functions  which  are 
important  to  the  operation  of  the  HPCI 


system  and  are  not  relied  upon  to 
perform  a  containment  isnldtion 
function. 

The  discussions  provided  in  Sections 
1  and  2  above  on  the  various  changes 
demonstrate  that  the  proposed 
amendment  is  i^'ounded  by  the  Pilgrim 
DBA.  The  changes  will  not  result  in  the 
violation  of  containment  integrity.  These 
proposed  changes  involve  additions  and 
deletions  of  valves  listed  on  Table  3.7.1 
are  due  to  plant  modifications,  changes 
in  the  normal  valve  hne-up.  reduced 
valve  operating  times,  and  editorial 
changes  for  clarity  and  consistency. 
Bf;Co  has  performed  safety  evaluations 
for  all  changes  in  accordance  with  10 
CFR  ,50.59  and  determined  that  no 
unreviewed  safety  questions  exist. 

The  staff  has  reviewed  the  licensee's 
analysis  and  agrees  with  it.  Therefore, 
we  conclude  that  the  proposed 
amendment  satisfied  the  three  criteria 
listed  in  10  CFR  50.92.  B.ised  on  that 
conclusion  the  slafi  proposes  to  make  a 
no  significant  hazards  consideration 
determinatum. 

Local  Pubhc  Document  Room 
location:  Plymouth  Public  Library.  11 
.North  Street,  Plymouth,  Massachusetts 
02360. 

Attorney  for  licensee:  \\.  S.  Siowe. 
Fsq.,  Boston  Edison  Company.  800 
Boylston  Street.  36th  Floor,  Boston. 
Massachusetts  02199. 

!VRC  Project  Director:  V.  Nerses, 
Acting  Director. 

Boston  Edison  Company  Docket  No.  50- 
293,  Pilgrim  Nuclear  Power  Station, 
Plymouth  County,  Massachusetts 

Date  of  application  for  amendment: 
May  22,  1987. 

Description  of  amendment  request:  By 
letter  dated  March  27,  1984  the  licensee 
consolidated  and  refined  previous 
submittals  of  July  11,  1983;  September 
12,  1983;  October  13,  1983:  November  16. 
1983;  and  December  28. 1983,  which 
proposed  amendments  to  revise  the  Fire 
Protection  Technical  Specifications  to 
reflect  changes  made  to  the  station  in 
accordance  with  the  requirements  of 
Appendi.v  R  to  10  CFR  Part  50  and 
National  Fire  Protection  Association 
(NFPA)  Standards.  This  request  was 
noticed  on  May  23, 1984  (49  FR  21826). 
Subsequent  to  corrections  contained  in 
the  Licensee's  letter  dated  June  11, 1984, 
Amendment  No.  76  dealing  with  fire 
barriers  was  issued  on  August  22, 1984; 
noticed  on  September  28, 1984  (49  FR 
38415).  Further  changes  relating 
specifically  to  the  Halon  System  in  the 
cable  spreading  room  were  described  by 
Licensee  letters  dated  August  9, 1984 
and  October  29, 1984.  After  a  separate 
prenotice  on  September  28.  1984  (49  FR 
38396)  Amendment  No.  84  was  issued  on 


November  27, 1984:  noticed  on 
December  31, 1984  (49  FR  50832). 

By  letter  dated  May  22. 1987 
supplemented  by  letter  dated  July  28, 
1987  the  Licensee  provided  proposed 
Technical  Specification  changes 
reflecting  changes  to  the  Pilgrim  Nuclear 
Power  Station  in  accordance  with 
Appendix  R  Tto  10  CFR  Part  50  and 
National  Fire  Protection  Association 
Standards.  These  changes  include  and 
complement  those  proposed  in  the 
March  27, 1984  letter  but  not  yet 
approved  by  the  NRC.  They  cover 

(1)  Fire  Defection  Instrumentation 
Section  3/4.12A 

(2)  Fire  Water  Supply  System  Section 
3/4.12B 

(3)  Spray  and/or  Sprinkler  System 
Section  3/4.12C 

(4)  Fire  Hose  Stations  Section  3/4.12E 
andH 

(5)  Alternate  Shutdown  Panels 
Section  3/4.12G 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  determination  exists 
as  stated  in  10  CFR  50.92(c).  10  CFR 
50.91  requires  that  at  the  time  a  Licensee 
requests  an  amendment  it  must  provide 
to  the  Comm.ission  its  analysis,  using  the 
standards  in  10  CFR  50.92,  about  the 
issue  of  no  significant  hazards 
consideration.  Accordingly,  the  Licensee 
has  provided  a  safety  analysis  which  Is 
sum.marized  below: 

1.  Fire  Detection  Instrumentation 
Section  3/4.12A 

The  proposed  changes  address  the  fire 
detection  instrumentation  added  as  a 
result  of  more  restrictive  NRC 
requirements  than  those  presently 
included  in  the  Technical  Specifications. 
They  increase  the  minimum  number  of 
operable  instruments  from  50  to  160  and 
impose  the  further  requirement  that  no 
more  than  two  adjacent  detectors  shall 
be  out  of  service. 

2.  Fire  Water  Supply  System  Section 
3/4.12B 

The  proposed  changes: 

(a)  correct  vague  wording  regarding 
flow  paths 

(b)  upgrade  surveillance/test 
requirements  in  Section  4.12.B.l.b  to 
meet  National  Fire  Protection 
Association  (NFPA)  requirements 

(c)  revise  subsection  4.12.B.2.b  to  meet 
revised  ASTM  standards  pertaining  to 
diesel  fuel  inspection  and 

(d)  Combine,  renumber  or  otherwise 
modify  surveillance  requirements  in 
subsection  4.12.B. 

3.  Spray  and /or  Sprinkler  System 
Section  3/4. 12C 
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The  proposed  changes  involve  the 
addition  of  four  new  wet  pipe  sprinkler 
systems  to  meet  the  more  restrictive 
requirements  of  Appendix  R.  In  addition 
they  propose  deletion  of  the  Standby 
Gas  Treatment  System  (SGTS)  Spray 
System  from  the  Technical 
Specifications.  The  SGTS  Spray  System 
originally  provided  capablility  to 
achieve  decay  heat  removal  from  the 
charcoal  filters.  However,  when  the 
equipment  was  installed  as  an 
atmospheric  cleanup  system  an 
additional  cooling  method  was  provided 
by  a  cross  connection  air  cooling 
feature.  The  air  cooling  system  will 
prevent  unacceptable  decay  heat 
building.  Moreover,  even  before  the 
addition  of  air  cooling,  the  water  spray 
was  not  credited  in  the  original  PRJPS 
FSAR  (Section  10.8)  as  a  fire  protection 
system  for  the  SGTS.  Instead,  the  fire 
protection  was  in  the  form  of  general 
plant  fire  protection  features  which 
included  (1)  control  of  ignition  sources, 
(2)  limited  combustible  materials,  (3) 
portable  fire  extinquishers,  (4)  local 
hose  reels,  and  (5)  an  on-site  fire 
brigade.  None  of  these  features  have 
been  altered  or  removed  as  a  result  of 
the  proposed  amendment. 

4.  Fire  Hose  Stations  Sections  3/4.12E 
andH 

The  proposed  changes  cover  the 
addition  of  new  fire  hose  stations, 
renumbering  of  hose  stations  and 
elimination  of  reference  to  temporary 
yard  stations.  Th' v  also  cover  a  change 
to  protect  back  ^p  fire  hoses  from 
damage  by  deletiiig  the  requirement  that 
they  be  connected  and  deployed  vs. 
stored  in  protective  enclosures.  In 
addition,  they  cover  correction  of 
references  and  section  numbers. 

5.  Alternate  Shutdown  Panels  Section 
3/4  12.G 

These  changes  simplify  testing 
requirements  and  combine  the 
requirements  for  testing  from  "Alternate 
Shutdown  Panels"  into  a  separate 
Section  (3.12G)  bearing  that  name. 

The  Commission  has  provided 
guidance  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  certain  examples  (48  FR 
14870)  of  amendments  that  are 
considered  not  likely  to  involve 
significant  hazards  consideration.  Two 
of  these  examples  are: 

(i)  A  purely  administrative  change  to 
technical  specifications:  for  example,  a 
change  to  achieve  consistency 
throughout  the  technical  specifications, 
correction  of  an  error,  or  a  change  in 
nomenclature,  and 

(ii)  A  change  that  constitutes  an 
additional  limitation,  restriction,  or 
control  not  presently  included  in  the 


technical  specifications:  for  example,  a 
more  stringent  surveillance  requirement. 

After  a  review  of  the  proposed 
changes  and  the  licensee's  safety 
analysis  the  staff  has  made  the 
following  preliminary  determinations: 

1.  Fire  Detection  Instrumentation 
The  changes  impose  more  restrictive 

requirements  and  are  thus  similar  to 
example  (ii),  above. 

2.  Fire  Water  Supply  System 

The  changes  are  both  administrative 
in  making  organization  and  editorial 
changes  and  impose  additional 
restriction  or  control  by  upgrading 
requirements  to  more  recent  National 
Standards.  Thus  they  are  similar  to  both 
examples  (i)  and  (ii). 

3.  Spray  and/or  Sprinkler  System 
With  the  exception  of  the  deletion  of 

the  water  spray  on  the  SGTS  charcoal 
filters,  the  changes  impose  more 
restrictive  requirements  and  are  thus 
similar  to  example  (ii).  As  described 
above,  the  charcoal  filters  have  been 
provided  with  air  cooling.  Additionally, 
th*?  water  spray  was  never  considered  to 
be  part  of  the  Safety  System.  Therefore 
removal  of  the  Spray  System  will  not 
result  in  a  significant  reduction  in  the 
margin  of  safety,  create  the  possibility 
of  a  new  or  different  kind  of  accident  or 
involve  a  significant  increase  in  the 
probablity  or  consequences  of  an 
accident. 

4.  Fire  Hose  Stations 

The  addition  of  new  fire  hose  stations 
and  deletion  of  yard  stations  which 
were  replaced  by  the  new  interior 
stations,  followed  by  renumbering  of  the 
hose  stations  are  similar  to  both 
examples  (i)  and  (ii).  The  staff  has 
reached  the  preliminary  conclusion  that 
storing  the  backup  fire  bases  in 
protective  enclosures  will  result  in  an 
improvement  in  safety.  Therefore  that 
change  will  not  result  in  a  Tsignificant 
reduction  in  the  margin  of  safety,  create 
the  possibility  of  a  new  or  different  kind 
of  accident  or  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident. 

5.  Alternate  Shutdown  Panels 

This  change  is  purely  administrative 
in  reorganizing  the  statement  of 
requirements  in  the  Technical 
Specifications  and  is  similiar  to  example 

(i). 

Based  on  the  above,  the  staff  has 
concluded  that  no  significant  hazards 
consideration  exists. 

Local  Public  Document  Room 
location:  Plymouth  Public  Library.  11 
North  Street,  Plymouth.  Massachusetts 
02360. 

Attorney  for  licensee:  W.  S.  Stowe, 
Esq.,  Boston  Edison  Company,  800 
Boylston  Street,  36th  Floor,  Boston. 
Massachusetts  02199. 


1\'RC  Project  Director:  V.  Nerses. 

Boston  Edison  Company  Docket  No.  50- 
293.  Pilgrim  Nuclear  Power  Station. 
Plymouth  County,  Massachusetts 

Date  of  application  for  amendment: 
July  8. 1987. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  4.5.A.3.d  to 
explicitly  specify  low  pressure  coolant 
injection  (LPCI)  pump  performance 
necessary  to  comply  with  the  current 
loss-of-coolant  accident  (LOCA) 
analysis  for  the  Pilgrim  Station. 

Basis  for  proposed  no  sign  if  icon  t 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  determination  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
Tamendment  to  an  operating  license 
involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

1.  The  current  Pilgrim  Technical 
Specification  4.5. A. 3. d  requires  three 
LPCI  pumps  to  deliver  14,400  gpm 
against  a  system  head  corresponding  to 
a  vessel  pressure  of  20  psig.  The 
proposed  change  does  not  reduce  the 
LPCI  pump  capacity  requirements.  It 
restates  the  requirements  in  clearer 
language  commonly  used  for  specifying 
pump  capacity.  The  pump  capacity 
required  by  the  proposed  Technical 
Specification  ensures  pump  performance 
necessary  to  comply  with  Pilgrim's 
LOCA  analysis.  Therefore,  this  change 
will  not  result  in  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  change  restates  the 
LPCI  pump  requirements  in  clearer 
language.  It  assures  that  pump  capacity 
complies  with  that  required  by  the 
Pilgrim  LOCA  analysis;  hence  operating 
Pilgrim  in  accordance  with  this  change 
will  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  current  Technical  Specification 
4.5.A.3.d  contributes  to  the  margin  of 
safety  by  assuring  that  LPCI  pumps  can 
generate  sufficient  flow  to  Tprevent 
Peak  Cladding  Temperatures  (PCT)  from 
rising  such  that  the  fuel  cladding 
degrades  (acceptance  PCT  is  2200°F). 
The  proposed  change  restates  the  pump 
capacity,  but  does  not  change  the 
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capacity  from  that  used  in  Pilgrim's 
I.OCA  analysis.  Therefore,  the  margin  of 
safety  assured  by  4.5.A  3.d  is 
unchanged,  and  operating  Pilgrim  in 
accordance  with  the  change  will  not 
involve  a  significant  reduction  in  the 
margin  of  safety. 

Since  the  application  for  amendment 
involves  proposed  changes  that  are 
encompassed  by  the  standards  which  no 
significant  hazards  consideration  exists, 
the  staff  has  made  a  proposed 
determination  that  the  application 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Plymouth  Public  Library,  11 
North  Street,  Plymouth,  Massachusetts 
02360. 

Attorney  for  licensee:  W.  S.  Stowe, 
Esq.,  Boston  Edison  Company.  800 
Boylston  Street.  36th  Floor.  Boston. 
Massachusetts  02199. 

NRC  Project  Director:  V.  Nerses, 
Acting  Director 

Carolina  Power  &  Light  Company,  North 
Carolina  Eastern  Municipal  Power 
Agency,  Docket  .No.  50-400.  Shearon 
Harris  Nuclear  Power  Plant.  Unit  1. 
Wake  and  Chatham  Counties,  North 
Carolina 

Date  of  amendment  request:  June  12. 
1987 

Description  of  amendment  request: 
The  amendment  would  delete  Figure  6.2. 
"Offsite  Organization,"  and  Figure  6,2-2, 
"Unit  Organization,"  from  the  Technical 
Specifications. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  in  10  CFR  50.92(c)  for 
determining  whether  a  significant 
hazards  consideration  exists.  A 
proposed  amendment  to  an  Operating 
License  for  a  facility  involves  no 
significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not:  (1)  involve  a  significant  increase  in 
the  probability  of  consequences  of  an 
accident  previously  evaluated,  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  Carolina  Power  & 
Light  Company  (CP&L)  reviewed  the 
proposed  change  and  determined,  and 
the  NRC  staff  agrees,  that; 

(1)  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  because 
deletion  of  the  organization  charts  from 
the  Technical  Specifications  does  not 
affect  plant  operation.  As  in  the  past, 
the  NRC  will  continue  to  be  informed  of 


organizational  changes  through  other 
required  controls.  In  accordance  with  10 
CFR  50.34(b)(6)(i)  the  applicant's 
organizational  structure  is  required  to  be 
included  in  the  Final  Safety  Analysis 
Report.  Chapter  13  of  the  Final  Safety 
Analysis  Report  provides  a  description 
of  the  organization  and  detailed 
organization  charts.  As  required  by  10 
CFR  50.71(e),  CP&L  submits  annual 
updates  to  the  FSAR.  Appendix  B  to  10 
CFR  Part  50  and  10  CFR  50,54(a)(3) 
govern  changes  to  organization 
described  in  the  Quality  Assurance 
Program.  Some  of  these  organizational 
changes  require  prior  NRC  approval. 
Also,  it  is  CP&L's  practice  Tto  inform  the 
NRC  of  organizational  changes  affecting 
the  nuclear  facilities  prior  to 
implementation. 

(2)  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  than 
previously  evaluated  because  the 
proposed  change  is  administrative  in 
nature,  and  no  physical  alterations  of 
plant  configuration  or  changes  to 
setpoints  or  operating  parameters  are 
proposed, 

(3)  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety  because  CP&L,  through 
its  Quality  Assurance  programs,  its 
commitment  to  maintain  only  qualified 
personnel  in  positions  of  responsibility, 
and  other  required  controls,  assures  that 
safety  functions  will  be  performed  at  a 
high  level  of  competence.  Therefore, 
removal  of  the  organization  chart  from 
the  Technical  Specifications  will  not 
affect  the  margin  of  safety. 

Accordingly,  the  Commission 
proposes  to  determine  that  this  change 
does  not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Richard  B.  Harrison  Library, 
1313  New  Bern  Avenue,  Raleigh,  North 
Carolina  27610 

Attorney  for  licensees:  Thomas  A. 
Baxter,  Esq.;  Shaw.  Pittman,  Potts,  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037 

A'/?C  Project  Director  Elinor  G, 
Adensam 

Commonwealth  Edison  Company, 
Docket  No.  STN  50-456,  Braidwood 
Station,  Unit  No,  1,  Will  County,  Illinois: 
and  Docket  No,  STN  50-455  Byron 
Station,  Unit  No.  2,  Ogle  County,  Illinois 

Date  of  application  for  amendments: 
August  7.  1987 

Description  of  amendments  request: 
The  amendment  would  revise  Technical 
Specification  4.8.1.1.2f  to  extend,  on  a 
one-time  basis,  the  frequency  for 
performing  certain  diesel  generator 
surveillance  tests  for  an  additional  13 


months  from  the  specified  18  months. 
This  would  allow  such  tests  to  be 
performed  during  the  refueling  outages 
of  Braidwood  Station  Unit  1  and  Byron 
Station  Unit  2.  The  current  Technical 
Specification  includes  the  phrase  ..."18 
months,  during  shutdown  ...".  This 
wording  implies  that  the  surveillance 
tests  were  intended  to  be  performed 
during  a  refueling  outage  shutdown.  The 
refueling  outage  for  Braidwood  Unit  1  is 
scheduled  for  May  1989:  the  refueling 
outage  for  Byron  Unit  2  is  scheduled  for 
January  1989.  Commonwealth  Edison 
Company  has  stated  that  Braidwood 
and  Byron  Stations  do  not  intend  to  use 
any  of  the  25%  extension  permitted  by 
Technical  Specification  4.0.2  if  this 
amendment  is  approved,  since  this  could 
result  in  scheduling  concerns  for 
subsequent  fuel  cycles.  It  is  the  staffs 
intention  to  apply  this  amendment,  if  it 
is  found  acceptable,  to  Braidwood 
Station  Unit  2,  when  it  receives  its 
operating  license. 

Basis  for  Proposed  No  Significant 
Hazards  Consideration  Determination: 

The  staff  has  evaluated  this  proposed 
amendment  and  has  determined  that  it 
involves  no  significant  hazards 
considerations.  According  to  10  CFR 
50,92(c),  a  proposed  amendment  to  an 
operating  license  involves  no  significant 
hazards  considerations  if  operation  of 
the  facility  in  accordance  with  the 
proposed  amendment  would  not:  T 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated:  or 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety. 

This  proposed  amendment  involves 
the  frequency  of  surveillance  tests  to 
prove  diesel  generator  availability. 
Previously  evaluated  accidents  which 
involve  a  loss  of  offsite  power  are  the 
only  accidents  which  depend  on  diesel 
generator  availability.  The  probability  of 
other  accidents  concurrent  with  a  loss  of 
offsite  power  are  not  affected  by  this 
diesel  generator  surveillance  frequency. 

The  co.nsequences  of  previously 
evaluated  accidents  would  not  be 
significantly  increased  because  the 
diese!  generator  avai!abU+ty  would  not 
be  significantly  decreased.  The 
previously  established  preventive 
maintenance  programs  at  each  station 
are  sufficient  to  detect  up  to  95^  of  the 
potential  failure  modes  that  would  be 
detectable  dunng  the  performance  of  the 
deferred  surveillances.  The  remaining 
5%  of  the  potential  failure  modes  are 
mostly  related  to  a  mechanical  wear 
type  of  failure.  Because  the  operat;on 
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time  of  th?  diesel  generators  is  small, 
these  kinds  of  failures  have  a  small 
probability  of  occurring.  This 
information  provides  confidence  that  the 
diesels  will  be  capable  of  performing 
their  intended  function,  resulting  in  no 
significant  increase  in  the  consequences 
of  an  accident  previously  evaluated. 

The  change  does  not  add  or  modify 
any  existing  equipment,  nor  introduce  a 
new  mode  of  plan!  operation.  The 
oper.'ibility  of  the  diesel  generators  Twill 
continue  to  be  verified  by  performing 
the  other  related  1  echnical  Specification 
required  surveillances,  which  remain 
unchanged.  As  suc:h,  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated  is  not 
created. 

Commonwealth  Edison  Company 
indicated  that  the  proposed  change  had 
been  discussed  with  the  diesel  generator 
manufacturer  and  that  they  found  the 
change  to  be  acceptable.  Deferral  of  the 
surveillance  will  not  significantly 
increase  the  possibility  of  undetected 
degradation  of  the  diesel  generators 
because  they  are  operated  infrequently 
for  short  periods  of  time.  Since  the 
actual  operation  time  of  the  diesel 
generator  is  small,  the  probability  of  a 
diesel  generator  failure  due  to 
mechanical  wear  is  small. 
Commonwealth  Edison  Company 
reviewed  the  failure  history  for  the 
diesel  generator  and  did  not  find  any 
trends  identifying  abnormal  failures. 
The  limiting  conditions  for  operation 
and  other  surveillance  requirements  to 
verify  operability  are  unchanged  and 
will  remain  in  effect.  The  monthly  and 
quarterly  diesel  generator  surveillances 
will  continue  to  be  performed  during  the 
surveillance  interval  extpnsion,  as  well 
as  the  previously  indicated  preventive 
maintenance  programs.  As  such,  the 
margin  of  safety  is  not  reduced. 

Therefore,  based  upon  the  above 
analysis,  the  staff  concludes  that  the 
proposed  amendment  to  the  Technical 
Specifications  does  not  involve 
significant  hazards  consideraiions. 

Local  Public  Document  Room 
location:  For  Byron  Station  the  Rockford 
Public  Library.  215  N.  VVyman  Street, 
Rockford,  Illinois  61103;  for  Braidwood 
TStation  the  VVilm.ington  Township 
Public  Library,  201  S.  Kankakee  Street, 
Wilmington,  Illinois  60481. 

Attorney  to  I:censee-  Michael  Miller, 
Isham.  Lincoln  and  Beale,  One  First 
National  Plaza,  42nd  Floor,  Chicago, 
Illinois  60603. 

XRC  Project  Director:  Daniel  R. 
Muller 


Commonwealth  Edison  Company, 
Docket  Nos.  STN  50-454  and  STN  50- 
455,  Byron  Station.  Unit  Nos.  1  and  2, 
Ogle  County,  Illinois;  and  Docket  No, 
STN  50-456,  Braidwood  Station,  Unit  No. 
1,  Will  County,  Illinois 

Date  of  application  for  amendments: 
July  28, 1987,  as  amended  August  10, 
1987 

Description  of  amendments  request: 
The  amendment  would  revise  Technical 
Specifications  3.8.1.1  and  4.8.1.1.2  to 
clarify  how  the  gradual  loading  of  the 
diesel  engine  is  applied  to  minimize  the 
mechanical  stress  and  wear  on  the 
diesel  generator.  The  proposed  change 
clarifies  that  all  surveillance  tests  may 
be  preceded  by  warmup  procedures  and, 
with  the  exception  of  the  one  performed 
once  per  184  days,  may  also  include 
gradual  loading  as  recommended  by  the 
manufacturer.  It  is  the  staffs  intention 
to  apply  this  amendment,  if  it  is  found 
acceptable,  to  Braidwood  Station,  Unit  2 
when  it  receives  its  operating  license. 

The  amendment  would  also  remove 
some  interim  notes  in  Specifications 
3.8.1.1  and  4.8.1.1.2  for  Byron  Station 
which  were  only  needed  for  the  first  two 
years  after  the  issuance  of  the  operating 
license  for  Byron  Unit  1.  Since  this  time 
period  has  elapsed,  these  notes  can  now 
be  deleted  for  Byron  Station. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

The  staff  has  evaluated  this  proposed 
amendment  end  has  determined  that  it 
involves  no  Bignificant  hazards 
considerations.  According  to  10  CFR 
50.92(c),  a  proposed  amendment  to  an 
operating  license  involves  no  significant 
hazards  considerations  if  operation  of 
the  facility  in  accordance  with  the 
proposed  amendment  would  not: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  or 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  amendment  does  not 
increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  proposed  amendment  is 
administrative  in  nature.  Clarifying  the 
note  regarding  diesel  engine  start  does 
not  alter  the  type  or  intent  of 
surveillance  being  performed  to 
demonstrate  diesel  generator 
operability.  The  intent  of  Surveillance 
Requirement  4.8.1.1.2.1.5  is  to  load  the 
diesel  generator  gradually  for  the 
monthly  starts  and  only  verify  the  diesel 
generator  is  loaded  to  5500kw  in  less 
than  or  equal  to  60  seconds  for  the  184 
day  starts.  This  note  had  been 


previously  added  to  provide  flexibility 
in  the  routine  diesel  generator  start 
requirements  so  that  mechanical  stress 
and  wear  on  the  diesel  generator  could 
be  minimized.  This  method  or  approach 
should  result  in  enhanced  reliability 
when  the  diesel  generators  are  actually 
needed  to  respond  to  an  accident.  Also 
the  deleting  of  Technical  Specification 
notes  Tthat  are  no  longer  necessary  for 
Byron  Station  does  not  impact  on  any 
accident  analysis  lesults. 

The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated  because  the 
revisions  do  not  alter  the  surveillances 
or  operability  requirements  for  the 
diesel  generators  currently  in  the 
Technical  Specifications.  The  changes 
are  of  an  administrative  type  and  do  not 
affect  any  accident  analysis. 

The  note  regarding  diesel  generator 
start  requirements  was  previously 
added  based  on  guidance  from  Generic 
Letter  84-15.  The  purpose  of  this  note 
was  to  enhance  the  reliability  of  the 
diesel  generators  by  not  performing 
testing  which  would  unnecessarily 
degrade  the  performance  of  the  diesel 
generators.  Therefore,  clarifying  the 
wording  of  this  note  and  removing  notes 
that  are  no  longer  applicable  will  not 
affect  the  margin  of  safety. 

Therefore,  based  upon  the  previous 
analysis,  the  staff  concludes  that  the 
proposed  amendment  to  the  Technical 
Specifications  does  not  involve 
significant  hazards  considerations. 

Local  Public  Document  Room 
location:  For  Byron  Station  the  Rockford 
Public  Library,  215  N.  Wyman  Street, 
Rockford,  Illinois  61103;  for  Braidwood 
Station  the  Wilmington  Township  Public 
Library,  201  S.  Kankakee  Street, 
Wilmington,  Illinois  60481. 

Attorney  to  licensee:  Michael  Miller, 
Isham,  Lincoln  and  Beale,  One  First 
National  Plaza,  42nd  Floor,  Chicago, 
Illinois  60603. 

NEC  Project  Director  Daniel  R. 
Muller 

Commonwealth  Edison  Company, 
Docket  Nos.  50-373  and  50-374,  I^Salle 
County  Station,  Unit  Nos.  1  and  2, 
LaSalle  County,  Illinois 

Date  of  amendment  request:  June  16, 
1987 

Description  of  amendment  request: 
The  proposed  amendment  to  Operating 
License  Nos.  NPF-11  and  .NPF-18  would 
allow  the  storage  of  fuel  from  each  unit 
in  either  pool  as  originally  intended  with 
the  connected  fuel  pool  design.  This 
capability  would  to  extend  the  time 
(number  of  cycles)  for  which  it  will  be 
possible  to  accomplish  unloading  of  all 
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the  core  fuel  assemblies  when  required 
for  maintenance.  In  addition,  this 
change  will  minimize  radiation  exposure 
during  installation  of  the  high  density 
fuel  racks  if  they  are  licensed  for  use  at 
LaSalle. 

Presently,  only  spent  fuel  from  Unit  1 
may  be  stored  in  the  Unit  1  fuel  pool, 
and  only  spent  fuel  from  Unit  2  may  be 
stored  in  the  Unit  2  fuel  pool.  This  is  in 
accordance  with  section  2.B.5  of  the 
present  licenses  which  state,  "Pursuant 
to  the  Act  and  10  CFR  Parts  30,  40.  and 
70,  to  possess,  but  not  separate,  such 
byproduct  and  special  nuclear  materials 
as  may  be  produced  by  the  operation  of 
the  facility."  The  word  "facility"  is 
defined  as  the  unit  for  which  that  license 
is  applicable. 

Spent  fuel  storage  space  at  LaSalle  is 
supplied  in  the  spent  fuel  pool  for  each 
unit,  with  each  pool  capable  of  storing 
1120  fuel  assemblies  (Technical 
Specification  5.6.3).  The  spent  fuel  pools 
are  connected  via  the  transfer  pools 
(canals)  and  the  cask  well  vault,  thus 
allowing  underwater  transfer  of  spent 
fuel  from  one  pool  to  another  with  no 
significant  safety  consequence. 

The  proposed  Unit  1  and  Unit  2 
licensee  amendments  modify  the 
following: 

-  Section  2.B.5  of  Facility  Operating 
License  NPF-11  is  proposed  to  be 
revised  such  that  the  word  "facility"  will 
be  deleted  and  the  words  "LaSalle 
County  Station  Units  1  and  2"  be 
inserted. 

-  Section  2.B.5  of  Facility  Operating 
License  NPF-18  is  proposed  to  be 
revised  such  that  the  word  "facility"  will 
be  deleted  and  the  words  "l^Salle 
County  Station  Units  1  and  2"  be 
inserted. 

At  the  present  time,  the  Unit  1  and 
Unit  2  fuel  assemblies  have  essentially 
the  same  mechanical  design, 
enrichments,  and  bumup  histories. 
Consequently,  the  design  bases  as 
de.scribed  in  the  L'pdated  FSAR 
Subsection  9.1.2  and  Technical 
Specification  Section  5.8.  are  not 
compromised  by  the  storage  of  spent 
fuel  from  one  unit  in  the  spent  fuel  pool 
storage  racks  of  the  other  unit.  For  each 
future  fuel  design,  the  peak  reactivity  of 
the  fuel  assemblies  will  be  evaluated 
prior  to  their  placement  in  the  spent  fuel 
pool.  CompatibiHty  of  the  fuel  in  both 
spent  fuel  pools  will  be  verified  at  that 
time.  This  will  ensure  that  the  new  fuel 
design  will  meet  storage  requirement 
design  bases  as  described  in  the 
Updated  FSAR  and  Technical 
Specifications. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  pro\  ided 
standardb  for  delermmmg  whether  no 


significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not;  (1)  involve  a 
significant  increase  in  the  Tprobability 
or  consequences  of  an  accident 
previously  evaluated;  or  |2]  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated;  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  licensee  has  determined,  and  the 
N'RC  staff  agrees,  that  the  proposed 
amendment  will  not: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated  because 
the  configuration  and  operation  of  the 
plant  will  remain  essentially  the  same. 
The  designs  of  the  two  fuel  pools  and 
the  associated  operating  and  accident 
analysis  assumptions  are  not  changed 
by  these  a.mendments.  Fuel  assemblies 
discharged  from  the  Units  1  and  2 
reactors  have  essentially  the  same 
mechanical  design,  enrichments,  and 
burnup  histories.  Fuel  assemblies  being 
used  at  LaSalle  County  Station  are 
analyzed  for  storage  in  both  fuel  pools 
prior  to  their  placement  in  the  fuel  pools. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
this  change  does  not  modify  the 
configuration  or  operation  of  the  plant. 
Transfer  of  fuel  assemblies  from  one 
fuel  pool  to  the  other  is  performed  with 
the  fuel  handling  platform  utilizing  the 
m.ain  fuel  grapple  or  the  auxiliary  fuel 
hoist,  and  does  not  require  defeating 
any  fuel  hand!in,g  interlocks.  Transfer  of 
fuel  assemblies  from  a  fuel  pool  to  the 
transfer  canal  and  the  cask  well  vault  is 
discussed  in  the  Updated  FSAR. 
Subsection  9.1.2.  Potential  fuel  handling 
accidents  are  also  evaluated  in  the 
Updated  TFSAR,  Section  15.7. 
Consequently,  the  handling  and 
transport  of  the  spent  fuel  are  enveloped 
by  previous  analyses. 

(3)  Involve  a  significant  reduction  in 
the  margin  of  safety  because  Keff  will 
be  maintained  below  0.95  and  the 
Updated  FSAR  accident  analyses  results 
bound  the  evolutions  that  would  be 
necessary  in  transferring  spent  fuel  from 
one  fuel  pool  to  the  other. 

Accordingly,  the  Commission 
proposes  to  determine  that  the  proposed 
changes  to  the  Technical  Specifications 
involve  no  significant  hazards 
considerations. 

Local  Public  Document  Room 
Location:  Public  Library  of  Illinois 
Valley  Community  College,  Rural  Route 
No,  1,  Oglesby,  Illinois  61348. 


Attorney  for  licensee:  Isham,  Lincoln 
and  Beale,  Suite  840, 1120  Connecticut 
Avenue.  \W..  Washington,  DC  20036. 

A7?C  Project  Director  Daniel  R. 
.Muller 

Commonwealth  Edison  Compan\. 
Docket  Nos.  50-295  and  50-304.  Zion 
.Nuclear  Power  Station,  Lmt  Nos.  1  and 
2.  Lake  County,  Illinois 

Date  of  application  for  amendments: 
May  29, 1987 

Description  of  amendments  request- 
The  purpose  of  this  proposed  change  is 
threefold: 

1.  This  change  is  intended  to  reflect 
the  STS  Format. 

2.  This  proposed  amendment  will 
allow  increased  flexibility  during  low 
temperature  operations  to  permit 
simultaneous  charging  pump  operation 
for  a  short  time  duration  during  pump 
switchover  operations. 

3.  The  allowable  time  period  of 
dcpressurizing  the  reactor  coolant 
system  (RCS)  following  the  failure  of 
two  PORVs  will  be  reduced. 

ITEM  1.  Section  3.4.9.3  of  the  STS 
identifies  two  methods  for  low 
temperature  over  pressure  protection. 

A.  Two  power  operated  release  valves 
(PORV)  must  be  operable,  or 

B.  The  RCS  is  to  be  depressurized 
with  an  open  vent  path 

Both  the  current  Zion  Technical 
Specifications  and  the  proposed 
amendment  include  the  above  two 
options,  with  the  substitution  of  an  open 
PORV  for  the  specified  RCS  vent.  In 
addition,  the  proposed  amendment 
includes  the  option  to  permit  RCS 
pressure  to  be  reduced  to  less  than  100 
psig  concurrent  with  pressurizer  level 
less  than  25%. 

All  three  methods  discussed  above 
currently  exist  in  the  Zion  Technical 
Specifications.  The  bases  for  these 
methods  are  contained  on  page  94  of  the 
existing  Technical  Specifications.  Thus, 
this  proposed  amendment  does  not 
explicitly  involve  the  approval  of  new 
low  temperature  over  pressure 
protection  methods. 

ITEM 2.  The  proposed  amendment 
has  included  the  restrictions  on  charging 
pump,  safety  injection  pump,  and 
accumulator  operation.  These 
restrictions  are  unchanged  from  the 
existing  Zion  Technical  Specification. 

However,  the  flexibility  to  allow  two 
charging  pumps  to  operate  for  short 
periods  of  time  for  the  purpose  of 
maintaining  seal  injection  flow  to  the 
reactor  coolant  pumps  has  been  added. 
The  purpose  of  this  clause  is  to  maintain 
the  cleaner  seal  injection  flow  to  the 
RCP  seals  during  charging  pump 
realignment.  This  will  prevent  the 
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backflow  of  RCS  water  through  the 
TRCS  seals  when  the  seal  injection  flow 
has  been  interrupted  which  will  help 
prevent  RCP  seal  failure. 

ITEM  3.  The  action  statement  for  STS 
Section  3.4.9.3  requires  that  the  RCS  be 
vented  within  8  hours  following  the 
inoperability  of  one  PORV  for  greater 
than  7  days  or  the  inoperability  of  two 
PORV's.  The  proposed  amendment 
incorporates  24  hours  and  16  hours, 
respectively,  for  venting  the  RCS 
subsequent  to  the  above  conditions. 

These  time  periods  reflect  Zion 
Stations  belief  that  it  is  difficult  to 
depressurize  the  RCS  in  a  controlled 
manner  in  8  hours.  The  initial  conditions 
for  such  an  operation  would  include  a 
steam  bubble  within  the  pressurizer. 
Thus  the  24  hour  limit,  which  exists 
within  the  current  Zion  Technical 
Specifications,  represents  a  reasonable 
time  frame  in  which  to  depressurize  the 
RCS  event  the  failure  of  only  one  PORV. 

However,  Zion  Station  recognizes  that 
the  inoperability  of  two  PORV's  is  a 
more  serious  situation  and  that  every 
attempt  should  be  made  to  depressurize 
the  RCS  in  a  controlled  manner  as 
rapidly  as  possible.  Therefore,  a  16  hour 
time  period  is  proposed  as  the  minimum 
amount  of  time  in  which  the 
depressurization  could  proceed  in  a 
controlled  manner.  This  16  hour  time 
period  is  more  restrictive  than  the  24 
hours  allowed  by  the  existing  Zion 
Technical  Specifications. 

ITEM  4.  The  STS  incorporates  the 
requirement  for  the  performance  of 
ASME  boiler  and  pressure  code 
surveillances  in  the  PORV  technical 
specification  in  Specification  3.3.2.E. 
Therefore,  they  are  not  repeated  in  this 
proposed  amendment. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  provided  the  fallowing 
discussion  regarding  the  above  three 
criteria: 
Criterion  1 

An  amendment  to  the  Zion  Facility 
Operating  License  is  proposed  to: 


(a)  Incorporate  the  format  and 
guidance  of  NUREG-0452,  Rev.  4. 

(b)  Allow  simultaneous  charging  pump 
operation  for  a  short  time  duration  while 
low  temperature  conditions  exist  and 
pump  switchover  operations  are  in 
progress. 

(c)  Reduce  the  allowable  time  period 
for  depressurizing  the  RCS  following  the 
failure  of  two  PORVs. 

The  incorporation  of  the  guidance 
contained  in  the  Standard  Technical 
Specification  NUREG-0452,  Re\ .  4, 
provides  needed  clarification  and 
guidance  to  Sections  3.3.2.G  and  4.3.2.G 
of  the  Zion  Technical  Specifications. 
The  incorporation  of  the  STS's  guidance 
constitute  expanded  and  clarified 
constraints  on  the  operation  of  Zion 
Station.  The  reduction  of  the  allowed 
Ttime  period  for  RCS  depressurization 
following  the  failure  of  two  PORV's 
constitutes  a  more  cbfiservative 
restriction  on  Zion's  operation. 

The  inclusion  of  the  flexibility  to 
allow  two  operating  charging  pumps 
during  pump  switchover  operations  will 
increase  the  reliability  of  Zion's  RCPs.  If 
the  injection  of  filtered  water  is 
interrupted,  then  RCS  water  backs  up 
into  the  seal  region  of  the  RCP.  Minute 
amounts  of  debris  in  this  water  can 
cause  damage  to  the  seals  on  an 
operating  RCP.  This  would  result  in  the 
need  for  an  RCS  depressurization  for 
RCP  seal  repair.  Thus,  the  maintenance 
of  active  seal  injection  eliminates  the 
introduction  of  the  debris-laden  RCS 
water  and  promotes  more  reliable 
operation  of  the  RCPs. 

The  charging  pump  switchover 
operation  occurs  quickly.  The 
simultaneous  operation  of  two  charging 
pumps  is  not  expected  to  last  more  than 
approximately  five  minutes.  Thus,  the 
total  time  of  dual  pump  operation  is 
negligible  and  is  consistent  with  the  pre- 
existing intent  of  the  limitations  on 
pump  operations.  In  addition,  this 
operation  is  required  to  be  performed  by 
a  licensed  reactor  operator. 

Since  changes  (a)  and  (c)  above  both 
represent  more  conservative  and 
clarified  requirements  on  the  operation 
of  Zion  Station,  there  can  be  no  adverse 
effect  on  the  performance  of  any  Zion 
system  or  structure.  In  addition,  change 
(b)  will  provide  for  more  reliable  RCP 
operation  while  involving  a  negligible 
amount  of  dual  pump  operation. 

Based  upon  the  above  information,  the 
proposed  amendment  will  not  adversely 
affect  the  safety  performance  of  any 
Zion  system  or  structure  and  will  have 
no  effect  on  any  previously  evaluated 
accident. 

Therefore,  this  proposed  amendment 
does  not  involve  a  significant  increase 


in  the  probability  of  or  consequences  of 
any  accident  previously  evaluated. 
Criterion  2 

The  incorporation  of  the  three 
changes  discussed  above  will  have  no 
adverse  effect  on  any  of  Zion's  systems 
or  structures.  There  will  be  no  change  in 
the  normal  operation  of  Zion's  low 
temperature  overpressure  protection 
system.  Thus,  there  can  be  no  potential 
for  any  previously  unanalyzed 
malfunction  or  component  failure. 

The  low  temperature  overpressure 
protection  system  is  intended  to  protect 
the  RCS  from  pressure  transients  below 
250°F.  These  transients  include  the 
effects  of  inappropriate  operation  of 
charging  pumps  and  RCPs.  These 
accident  sequences  have  been  reviewed 
and  based  on  the  lack  of  system 
interaction  discussed  above,  the  ^ 

proposed  amendment  of  the  Zion 
Technical  Specifications  will  not  affect 
any  of  these  pre-existing  accident 
sequences. 

Thus,  this  proposed  amendment  does 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  those 
previously  evaluated. 
Criterion  3 

The  three  changes  discussed  above 
will  not  affect  the  safety  function  of  the 
low  temperature  overpressurization 
system.  The  low  temperature 
overpressurizaton  system  will  remain 
available  to  perform  the  intended  safety 
function. 

Since  the  low  temperature 
overpressurization  system's  ability  to 
effectively  protect  the  RCS  from 
pressure  transients  below  250°F  will  be 
Tunaltered  by  this  proposed  change, 
there  will  be  no  change  in  the  margin  of 
safety. 

This  proposed  change  involves  the 
expansion  and  clarification  of  the 
affected  sections,  the  reduction  of 
allowed  action  time  periods,  and  a 
clarification  of  a  pre-existing 
requirement.  Thus,  examples  (i)  and  (ii) 
are  applicable  in  this  instance. 
Examples  (i)  and  (ii)  read  as  follows: 

(i)  A  purely  administrative  change  to 
Technical  Specifications:  for  example,  a 
change  to  achieve  consistency 
throughout  the  Technical  Specification, 
correction  of  an  error,  or  a  change  in 
nomenclature. 

(ii)  A  change  that  constitutes  an 
additional  limitation,  restriction,  or 
control  not  presently  included  in  the 
Technical  Specification:  for  example,  a 
more  stringent  surveillance  requirement. 

Therefore,  since  the  application  for 
amendment  satisfies  the  criteria 
specified  in  10  CFR  50.92  and  is  similar 
to  examples  for  which  no  significant 
hazards  consideration  exists. 
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Commonwealth  Edison  Company  has 
made  a  determination  that  the 
application  involves  no  significant 
hazards  consideration. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis. 

Accordingly,  the  Commission 
proposes  to  determine  that  the  proposed 
changes  to  the  Technical  Specification 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room: 
Waukegan  Public  Library,  128  N.  County 
Street.  Waukegan,  Illinois  60085 

Attorney  to  licensee:  P.  Steptoe.  Esq.. 
Isham,  Lincoln  and  Beale.  Counselors  at 
Law,  Three  First  .National  Plaza,  5l8t 
Floor,  Chicago.  Illinois  60602. 

NHC  Project  Director:  Daniel  R. 
Muller 

Connecticut  Yankee  Atomic  Power 
Company,  Docket  No.  50-213,  Haddam 
Neck  Plant,  Middlesex  County, 
Connecticut 

Date  of  amendment  requesL  June  1, 
1987  as  modified  by  July  22, 1987 

Description  of  amendment  request' 
The  proposed  license  amendment 
involves  two  extensive  modifications  to 
the  existing  plant  technical 
specifications  (TS).  The  first  major  effort 
concerns  a  revision  to  the  technical 
specifications  to  reflect  an  upgraded 
design  basis  analysis  of  transients  at  the 
Haddam  Neck  Plant  for  operation  during 
Cycle  15.  This  revision  was  originally 
started  as  an  upgrade  to  the  existing 
design  basis  analyses  and  was 
expanded  to  include  additional  analyses 
of  transients  not  previously  evaluated  as 
part  of  the  licensing  bases.  The  new 
upgraded  transient  analyses  have  been 
performed  with  bounding  physics  design 
values  required  to  assure  the  continued 
safe  operation  of  the  Haddam  Neck 
Plant  during  Cycle  15  operation. 

The  second  major  effort  involves  a 
major  change  in  the  format  of  the  Cycle 
15  technical  specifications.  As  part  of 
the  licensee's  program  of  converting  the 
Haddam  Neck  Plant  custom  technical 
specifications  to  the  W'estinghouse 
standard  technical  specification  (STS), 
the  licensee  has  submitted  some  Cycle 
15  specific  technical  specifications  in  the 
STS  format.  Tin  many  cases,  this  format 
change  has  resulted  in  additional 
surveillance  requirements  or  action 
statements  beyond  those  that  had 
existed  in  the  plant  custom  technical 
specifications. 

In  general,  the  license  amendment 
would  delete  old  technical  specifications 
3.15,  "Reactivity  Anomalies,"  3.16, 
"Isothermal  Coefficient  of  Reactivity, " 
3.18,  "Power  Distribution  Monitoring 


a,nd  Control."  and  3.20.  "Reactor 
Coolant  System  Flow.  Temperature  and 
Pressure."  The  information  contained  in 
those  specifications  would  be 
reorganized  along  with  additional 
limiting  conditions  of  operation,  action 
statements  and  surveillance 
requirements  into  revised  Technical 
Specifications  3.3,  "Reactor  Coolant 
System  Operational  Components,"  3.10, 
"Reactivity  Control"  and  3.17.  "Limiting 
Linear  Heat  Generation  Rate,"  as 
required,  to  assure  completeness  with 
the  previous  existing  technical 
specification.  One  new  specification 
(3.24)  would  be  added  to  formalize  the 
special  test  exceptions  required  to 
perform  various  startup  physics  tests. 

During  the  reformatting  of  the  above 
specifications,  additional  limiting 
conditions  of  operation  actions 
statements  and  surveillance 
requirements  have  been  added  and  are 
consistent  with  the  guidance  of  the 
W'estinghouse  STS. 

In  addition,  existing  technical 
specifications  in  sections  1.0. 
"Definitions,"  2.2,  "Safety  Limits,"  2.4. 
"Maximum  Safety  Settings  -  Protective 
Instrumentation."  3.11,  "Containment," 
3.13,  "Refueling."  3.5,  "Chemical  and 
Volume  Control  System."  3.7,  "Minimum 
Water  Volume  and  Boron  Concentration 
in  the  Refueling  Water  Storage  Tank," 
and  4.9,  "Main  Steam  Isolation  Valves" 
would  be  revised  to  account  for  the 
revised  safety  Tanaiyses  design  basis  in 
support  of  the  safe  operation  of  the 
Haddam  Neck  Plant  for  Cycle  15. 

More  specifically,  the  licensee  is 
proposing  to  modify  current 
specifications  1.0,  2.2  and  2.4  to  account 
for  changes  in  the  minimum  reactor 
coolant  flow  rates  and  the  methodology 
calculating  shutdown  margin  and  other 
Cycle  15  physics  parameters.  In 
addition,  surveillance  requirements  for 
the  Startup  Rate  reactor  trip  have  been 
added  to  specification  2.4  to  assure  the 
assumptions  used  in  the  safety  analyses 
are  preserved. 

Proposed  specification  3.3  has  been 
reformatted  and  replaces  in  entirety  the 
current  specification  3.3.  However  the 
licensee  has  proposed  to  delete  current 
specifications  3.3.C.2.  3.3.C.3,  3.3.C.5  and 
3.3.H.  Proposed  deletion  of 
specifications  3.3.C.2.  3.3.C.3  and  3.3.C.5 
are  necessary  because  operation  in  the 
configurations  permitted  by  the  above 
specifications  could  not  be  supported  by 
existing  safety  analyses.  Specification 
3.3.H  required  a  onetime  natural 
circulation  cooidown  test  in  1981.  Since 
this  test  was  satisfactorily  completed, 
the  licensee  is  proposing  to  delete  this 
requirement.  In  audition  to  the  deletions 
proposed,  the  licensee  has  also 
proposed  adding  additional  limiting 


conditions  of  operation,  action 
statements  and  surveillance 
requirements  consistent  with  the 
guidance  found  in  the  Westinghouse 
STS.  t 

The  licensee  proposes  to  modify 
specifications  3.5,  3.7,  3.11  and  3.13  to 
incorporate  the  revised  requirements  for 
shutdown  margin  as  described  in 
Section  1.0  of  the  technical 
specifications. 

The  licensee  proposes  to  modify 
specification  3.9  to  include  a  new 
startup  rate  trip  as  well  as  two 
additional  changes  in  set  point  logic 
based  upon  the  safety  analyses 
submitted  in  support  of  Cycle  15 
operation. 

Proposed  specification  3.10  has  been 
reformatted  and  replaces  in  entirety 
existing  specifications  3.10,  3.15  and 
3.16.  In  addition,  the  licensee  proposes 
to  delete  existing  specifications  3.10.B 
and  3.10.C.  The  proposed  deletion  of 
3.10.B  and  3.10.C  are  based  on  the 
Westinghouse  methodology  used  in 
evaluating  the  Cycle  15  transients  which 
no  longer  require  technical 
specifications  on  ejected  rod  worth.  The 
proposed  deletion  of  specification 
3.10.F.3  is  also  required  to  assure  that 
only  one  rod  position  indicator  is 
inoperable  hence  preser\ing  the 
assumption  of  a  single  rod  stuck  out  of 
the  core  which  was  used  m  evaluating 
specific  Cycle  15  transients. 

In  addition  to  the  deletions  identified 
above,  the  licensee  also  has  proposed 
additional  limiting  conditions  of 
operation,  action  statements  and 
surveillance  requirements  consistent 
with  the  guidance  found  in  the 
Westinghouse  STS. 

Proposed  specification  3.17  has  been 
reformatted  and  replaces  in  entirety 
current  specifications  3.17,  3.18  and  3.20. 
In  addition,  proposed  specifications  3.17 
includes  a  new  requirement  for  radial 
power  peaking  factors  as  well  as  an 
existing  requirement  for  quadrant  power 
tilt  previously  contained  in  specification 
2.4.  The  licensee  also  proposes  to  delete 
existing  specifications  3. 18. B. 1.2  and 
3.18.C.2.  "The  existing  specifications 
reflect  practices  employed  prior  to  Cycle 
6  operation  but  which  have  become 
obsolete  in  more  frequent  cycles.  In 
addition  to  the  Tdeletions  identified 
above,  the  licensee  also  has  proposed 
additional  limiting  conditions  of 
operation,  action  statements  and 
surveillance  requirements  consistent 
with  the  guidance  found  in  the 
Westinghouse  STS.  The  licensee  also 
proposes  to  revise  the  axial  four  loop 
RCS  inlet  temperature  to  be  consistent 
with  the  design  basis  safety  analysis. 
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Proposed  specification  3  24  is  a  new 
specification  which  formahzes 
exceptions  to  the  requirements  of  the 
technical  specifications  to  perform 
various  low-power  start-up  physics  tests 
currently  required  in  existing 
specifications. 

The  proposed  revision  to  specification 
4.9  is  to  require  that  the  total  closure 
time  for  steam  isolation  valves  is  with.in 
10  seconds  instead  of  the  current 
requirement  of  each  valve  being  closed 
in  10  seconds.  This  change  is  consistent 
with  the  design  basis  of  the  Haddam 
Neck  Plant. 

No  significant  changes  have  been 
made  in  the  acceptance  criteria  for  the 
technical  specifications.  In  those  cases 
where  modification  of  the  technical 
specifications  was  required  specifically 
for  operation  during  Cycle  15,  the  staff 
has  reviewed  the  analyses  and  the 
analytical  methods  and  has  found  them 
to  be  acceptable. 

The  following  table  provides  a  direct 
comparison  of  the  existing  plant 
technical  specifications  and  the  new 
reformatted  (proposed)  technical 
specifications. 

Comparison  of  Current  Hadoam  Neck 
Technical  Specifications  to  the  Pro- 
posed Reformatted  Standard  Technical 
Specification  Sections  for  Cycle  15  Op- 
eration at  the  Hadoam  Neck  Plant 


Cun-enl  Toc^rwcaJ 
Si>ecrtK:ator 


Proposed  Cvde  15  Technical 


3  3  ■  Section 
3  3J\ 


3  3B.. 


3  3C(1) 

3  3C  (2) „ 

33C(3) 

3  3C  (4) 

3  3C  (5) 

3  3  C  16)  

3  3C  (6X8) 

3  3C(6Mb) 

3  3C(7) 

3  3  C  (THa) 

3  3  C  (TXb) .._ 
33D 

33  E 

33E  n) 

33E  (2) 

3  3  E  (3) 

33F  (1) 

3  3  F  (2) 

3  3  F  (2Ka)-... 
3  3  F  (2Kb)_.. 

3  3G  (1) 

3  3  0  (2) 

33G(2Ha»-.-. 


3  3  G(2«b).. 


33  2  1 

3322 

3.3.1  2     Actioo  Stalemem  C 

3J.1  3     ActKXi  Slalemerrt  B 

3.3.1  4  1  Acuoo  Statement  B 

33  1  4  2 

3322 

3  3  2        BASES 

(deietecf) 

(delMedl 

3  3  11      Action  Statement  A 

(deteted) 

3  3  4  1 

Action  Slatefr»©nt  A 
Action  Statennent  B 
Action  Statement  A 
Action  Slaiement  B 
Action  Statement  A 
Action  Statement  B 
Actioo  Statement  B 


33>< 


3  3  4  1 

3.3  4  1 

3  34  1 

33  4  1 

33.3 

333 

33.3 

3.3  3 

3.313 

33.14.1 

3.3.4.2 

X3.42 

3.3.4J 

3.34.2 

C 
3.3  1i 
3J12 
33  12 
33)2 
3  J  1.3 
13141 
33142 

3J  1-3  Action  Statement  A 
3  J  1  4  1  AcHon  SUlement  A 
3.3  1.42  Action  Statement  A 
3J  1.3  Action  Statement  B 
3  3  14  1  AcOon  Statement  8 
3.3  142  Action  Statement  B 
(deteted) 


Action  Statement  A 

Action  Statement  8 

Action    Statement 


Action  Statement  A 
Action  Statement  C 


Comparison  of  Current  Hadoam  Neck 
Technical  Specifications  to  the  Pro- 
posed Reformatted  Standard  Technical 
Specifk^ation  Sections  for  Cycle  1 5  Op- 
eration at  i;he  Haddam  Neck  Plant— 
Contlnu€'d        | 


Cufrent  Tecnnic* 
Specification 


Section  3.10 

3  lOA ._ _J... 


3.10.B 

3.10.C 

3  10.0  (i)... 


Proposed  Cycle  1 5  Tecfincal 
Speotication 


Section  3  18 

Section  3  17 

3  17A 

3-17.0 


3  170 

Section  3  18 ... 

3  18A 

3iaB.1.lJ 


3.18.8  11. b... 
3  18  8.1. I.e.... 


3  188  1  2. 

3  18.C.1 „ 

3  18  05 

Section  3.20. 

3  20.A.... 

3  20B 

3  20C „., 

3  20.0 

3  20.E 

3.20  E 


■•4- 


Action  Statement 
Action  Statement 


Action   Statement  A 

Action   Statement  A 

Action  Statement  B 

Action   Statement  B 

Action  Statement  C 

Action  Statement  C 

Actior  Statement 

Action  Statement 


Action  Statement 
Surveillance  Req 

Action  Staterrient 
Surveillance  Req 


Surveillance  Req. 
Surveillarv^  Req. 


3.17.2.1 

3.17.2.1 

3.17.2  1  Surveillance  Req 

3.17.22 

3.17.2.2  Surveillance  Req 

3.17.2.2 

3.17.2.1 

3.17-2  1  Surveillance  Req. 

3.17.1  1 

317  1  2 

3.17  11  Surveillance  Req- 

3.17  1.2  Surveillance  Req 

3.17.1  1   Action  Statement 

3.17.1  2  Action  Statement 

3.17.1.1 

3.17.1.2 

3.17.1.2  Surveillance  Req 

(deleted) 

3.10.28 

3102.7 

(deleted) 

3.17.5.8 

3.17.5.b 

3J7.5.C 

3.17  5     Surveillance  Req 

3.17  5     Action  Statement 

3.17  5     Surveillance  Req. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(51  FR  7751.  March  6, 1986).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 


significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  reviewed  the 
proposed  changes  and  has  determined 
that  they  do  not  constitute  an 
unreviewed  safety  question.  The 
licensee  also  has  provided  extensive 
information  (attachment  3  to  their 
application)  in  Tsupport  of  a  conclusion 
that  the  proposed  changes  do  not 
involve  a  significant  hazards 
consideration.  Specifically,  the  licensee 
concluded  that: 

(1)  The  proposed  amendment  would 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  because 
the  plant  response  to  the  LOCA  and 
non-LOCA  transients  has  not  been 
significantly  altered  by  the  proposed 
changes.  More  specifically,  while  the 
axial  offset  limits  will  be  changed,  they 
continue  to  assure  that  the  initial 
conditions  for  the  LOCA  are  maintained 
such  that  linear  heat  generation  rate 
(LHGR)  limits  are  not  exceeded  and  that 
the  axial  power  shapes  are  within  the 
non-LOCA  transient  design  basis.  The 
limiting  LHGRs  are  unchanged  and 
assure  that  the  LOCA  peak  cladding 
temperature  (PCT)  is  less  than  2300°?. 
New  specifications  have  been 
incorporated  to  Umit  the  radial  power 
peak  to  a  value  less  than  the  original 
design  basis  for  departure  from  nucleate 
boiling  (DNB)  transients  and  the  core 
safety  limits.  The  minimum  departure 
from  nucleate  boiling  ratio  (MDNBR)  for 
the  non-LOCA  transients  remains 
greater  than  1.30. 

The  inlet  temperature,  pressurizer 
pressure,  and  reactor  coolant  system 
(RCS)  flow  rate  also  affect  DNB  and 
PCT.  The  pressure  limits  are  unchanged. 
The  minimum  RCS  flow  rate  is  being 
reduced  and  the  minimum  Tcow 
increased,  but  the  OCA  and  non-LOCA 
transients  continue  to  meet  appropriate 
acceptance  criteria  (i.e.,  PCT  less  than 
or  equal  to  2300°F.  MDNBR  less  than  or 
equal  to  1.3,  and  centerline  fuel 
Ttemperature  less  than  or  equal  to  melt 
limit)  without  significantly  modifying 
plant  and  performance. 

The  plant  response  to  the  boron 
dilution  accident  with  the  shutdown 
margin  requirement  in  all  operational 
modes  continues  to  provide  sufficient 
operator  response  time.  The  three-loop 
operation  core  physics  parameters  were 
generated  using  the  less  restrictive 
control  bank  insertion  limits.  The  design 
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accidents  are  not  significantly  affected 
by  these  changes. 

(2)  The  proposed  amendment  would 
not  create  the  possibihty  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
the  proposed  changes  do  not  affect  the 
performance  of  safety  system  or  the 
probability  of  a  failure  of  a  safety 
system.  There  are  no  new  failure  modes 
associated  with  the  proposed  changes  to 
the  Technical  Specification 
requirements.  Additionally,  there  is  no 
increase  in  the  probability  of  an 
accident  due  to  the  proposed  changes  or 
a  failure  mode  associated  with  the 
change,  such  that  an  accident  previously 
thought  incredible  should  be  considered 
within  the  design  basis,  and 

(3)  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety  because  (1)  there  is  no 
impact  on  the  cladding  protective 
boundary  since  the  MDNBR  remains 
above  1.3.  (2)  the  operator  has  sufficient 
time  to  respond  to  a  boron  dilution 
accident.  (3)  the  peak  cladding 
temperature  remains  less  than  2300T. 
and  (4)  the  fuel  centerline  temperature  is 
less  than  the  melt  limit.  The  changes 
proposed  do  not  significantly  affect 
system  response,  so  other  protective 
boundaries  are  not  impacted.  The 
proposed  specification-s  do  not  affect  the 
safety  limits  of  the  protective 
boundaries. 

In  addition  to  the  technical  issues 
associated  with  operation  during  Cycle 
15  (as  discussed  above),  the  conversion 
of  the  present  TS  to  the  STS  format  can 
be  categorized  into  either  administrative 
changes  or  additional  requirements  not 
currently  found  in  the  plant 
specifications. 

As  mentioned  earlier,  the  Commission 
has  provided  examples  of  amendments 
that  are  likely  to  involve  no  significant 
hazards  consideration  (51  FR  7751, 
March  6. 1986).  Example  (i)  involves  a 
purely  administrative  change  to  the 
technical  specifications  such  as  a 
change  in  nomenclature  or  correction  of 
an  error.  The  staff  has  reviewed  the 
proposed  amendment  and  concluded 
that  those  specifications  which  involve 
only  a  reformatting  of  or  administrative 
changes  to  the  existing  specification  are 
enveloped  by  this  example. 

Example  (ii)  involves  a  change  that 
constitutes  an  additional  limitation, 
restriction  or  control  not  presently 
included  in  the  technical  specifications. 
The  staff  has  reviewed  the  proposed 
amendment  and  concluded  that  the 
proposed  incorporation  of  additional 
limiting  conditions  of  operation  as  well 
as  new  action  statements  and 
surveillance  requirements  are  enveloped 
by  this  example  because  they  constitute . 


additional  restrictions  on  plant 
operation  which  are  not  currently  in  the 
plant  technical  specifications. 

On  the  basis  of  the  above  examples 
and  the  licensees  determination  that  the 
license  amendment  involves  no 
significant  hazards  consideration.  Tthe 
staff  proposes  to  determine  that  the 
proposed  changes  do  not  involve  a 
significant  hazards  consideration. 

Local  Public  Documpnt  Room 
location:  Russell  Library,  123  Broad 
Street,  Middletown,  Connecticut  06457. 

Attorney  for  licensee:  Gerald  Garfield, 
Esquire,  Day,  Berr>'  and  Howard, 
Counselors  at  Law,  City  Place,  Hartford, 
Connecticut  06103-3499. 

NRC  Project  Director:  Cecil  O, 
Thomas 

Connecticut  Yankee  Atomic  Power 
Company,  Docket  No.  50-213,  Haddam 
Neck  Plant.  Middlesex  County, 
Connecticut 

Date  of  amendment  request:  July  29, 
1987 

Description  of  amendment  request: 
The  proposed  license  amendment  would 
add  a  new  technical  specification  (TS) 
section,  Section  3.25  "Feedwater 
Isolation  Valves,"  to  the  existing  plant 
technical  specifications.  The  accident 
analysis  for  a  main  steam  line  break  in 
containment  assumes  the  main 
feedwater  isolation  valves  close  within 
70  seconds.  Addition  of  this  technical 
specification  will  assure  that 
surveillance  testing  is  performed  to 
verify  the  70  second  closure  time  is 
maintained. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
(51  FR  7751,  March  6. 1986)  on  actions 
not  likely  to  involve  a  significant 
hazards  consideration.  Example  (ii)  of 
this  guidance  states  that  a  change  that 
constitutes  an  additional  limitation 
restriction  or  control  not  presently 
included  in  the  technical  specifications, 
for  example,  a  more  stringent 
surveillance  requirement,  would  not 
likely  Tconstitute  a  significant  hazard. 
The  staff  has  reviewed  the  proposed 
amendment  and  concluded  that  it  falls 
within  the  envelope  of  example  (ii) 
because  the  proposed  amendment  adds 
a  new  surveillance  requirement  to 
assure  that  assumptions  used  m  the 
plant  safety  analyses  are  maintained. 

Accordingly,  the  staff  proposes  to 
determine  that  the  proposed  change 
does  not  involve  a  significant  hazards 
considerations. 

Local  Public  Document  Room 
location:  Russell  Library,  123  Broad 
Street,  Middletown,  Connecticut  06457. 

Attorney  for  licensee:  Gerald  Garfield, 
Esquire,  Day,  Berry  and  Hov/ard, 


Counselors  at  Law,  City  Place,  Hartford, 
Connecticut  06103-3499. 

NRC  Project  Director:  Cecil  O, 
Thomas 

Consolidated  Edison  Company  of  New- 
York,  Inc.  Docket  No.  50-03.  Indian  Point 
Unit  No.  1,  Buchanan,  New  York 

^  Date  of  amendment  request: 
December  19, 1985  as  revised  July  27, 
1987, 

Description  of  amendment  request: 
The  licensee  proposes  that  License  No. 
DPR-5  for  the  shutdown  and  defueled 
Indian  Point  Unit  No,  1  (IP-1)  be 
amended  to  revise  the  Technical 
Specifications  (TS)  to  assure  that  IP-1 
requirements  for  the  Radiological 
Protection  Program  are  consistent  with 
IP-2  requirements. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c]).  A  proposed 
amendment  to  an  operating  hcense  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  and/or 
maintenance  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  evaluated  the 
proposed  changes  with  respect  to  10 
CFR  50.92(c)  and  has  determined  that 
the  proposed  amendment  would  not: 

(1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated.  The 
proposed  change  does  not  entail  any 
physical  changes  in  pUnt  equipment. 
The  proposed  change  involves  a  revision 
to  the  site  personnel  access  control 
requirements  for  IP-1  radiation  areas  in 
which  the  intensity  of  radiation  is 
greater  than  100  mrem/hr  but  less  than 
1000  mrem/hr.  Thus,  it  does  not  in  any 
way  affect  the  dose  consequences  of 
offsite  releases.  The  proposed  change 
remains  conservative  based  on 
consistency  with  NRC  approved 
Standard  Technical  Specification  (STS). 
The  proposed  revision  would  also  help 
to  reduce  site  radiation  exposure  and 
minimize  the  confusion  of  workers  who 
have  to  comply  with  two  different 
procedures  in  IP-1  end  IP-2. 

(2)  create  the  probability  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated,  since  the 
proposed  change  would  not  alter  the 
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confiijuration  of  any  of  the  pidnt  s 
equipinent  and  remains  conservative  in 
providing  assurance  of  maintaining 
adequate  radiation  protection  for  site 

personnel. 

(3)  involve  a  significant  reduction  in  a 
margin  of  safety,  since  the  proposed 
change  remains  conservative  for 
controlling  access  to  high  Tradiation 
areas.  The  proposed  change  involves 
revisions  to  the  IP-1  access  control 
requirements  for  radiation  areas  in 
which  the  intensify  of  radiation  is 
greater  than  100  mrem/hr  but  less  than 
1000  mrem/hr.  These  areas  will  be 
barricaded  and  conspicuously  posted  as 
high  radiation  areas  and  entry  will  be 
controlled  by  the  issuance  of  a 
Radiation  Work  Permit  (RWP).  In 
addition,  a  radiation  monitoring  device 
which  continuously  indicates  the 
radi.ition  dose  rate  in  the  area  will  be 
proviJed  to  the  individuals  who  are 
permitted  to  enter  such  areas.  These 
requirements  provide  a  conservative 
measure  of  radiation  protection  for  site 
workers  based  on  consistency  with  the 
NRC  approved  STS.  The  proposed 
change  will  also  reduce  radiation 
exposure  by  eliminating  the  need  for  a 
guard  to  be  posted  at  the  entrance  of  the 
area  and  will  minimize  the  confusion  of 
workers  who  have  to  comply  with  two 
different  sets  of  procedures  in  IP-1  and 
IP-2. 

Based  on  the  above,  the  licensee  has 
determined  that  the  proposed 
amendment  does  not  involve  a 
significant  hazards  consideration.  The 
NRC  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determ.ination  and  agrees  with  the 
licensee's  analysis.  Accordingly,  the 
Commission  proposes  to  determine  that 
the  requested  amendment  does  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library', 
100  Maritime  Avenue,  White  Plains. 
New  York  10601 

Attorney  for  licensee:  Brent  L. 
Brandenburg,  Esquire,  Consolidated 
Edison  Company  of  New  York,  Inc.,  4 
Irving  Place,  New  York,  New  York  10003 

XRC  Project  Director  Herbert  N, 
Berkow 

Consolidated  Edison  Company  of  New 
York,  Docket  No.  50-247,  Indian  Point 
Nuclear  Generating  Unit  No.  2, 
Westchester  County,  New  York 

Date  of  amendment  request:  May  5, 
1977,  as  modified  February  16, 1984.  July 
18,  19-36  and  July  14,  1987. 

Description  of  amendment  request: 
The  amendment  would  r^-vise  the 
Technical  Specifications  to  reflect 
provisions  consistent  with  the 


appropriate  Edition  and  Addenda  of 
Section  XI  of  the  ASME  Boiler  and 
Pressure  Vessel  Code.  Specifically  the 
amendment  would  replace  the  inservice 
inspection  requirements  in  Section  4.2  of 
the  Technical  Specifications  with  a 
commitment  to  perform  an  inservice 
inspection  program  as  specified  in  10 
CFR  50.35a.  The  request  for  this 
amendment  was  initially  noticed 
October  27, 1983  (48  FR  49713).  renoticed 
May  23. 1984  (49  FR  21828)  and 
September  10, 1986  (51  FR  32266). 

The  July  14, 1987  modification  is 
responsive  to  NRC  concerns  identified 
during  the  review  of  the  proposed 
amendment.  Specifically,  the 
modification  revises  the  inservice 
inspection  and  testing  sections  to 
provide  for  compliance  with  10  CFR 
50.55a(g)  "except  where  specific  relief 
has  been  granted". 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  for  a  no  significant  hazards 
decermination  by  providing  certain 
examples  (51  FR  7751).  One  of  these 
examples  (ii)  of  actions  not  likely  to 
involve  a  significant  hazards 
consideration  relates  to  changes  that 
constitute  additional  restrictions  or 
controls  not  presently  included  in  the 
Technical  Specifications.  The  proposed 
changes  with  regard  to  10  CFR  50.55a 
are  Trepresented  by  this  example. 
Therefore,  based  on  the  above,  the  staff 
proposes  to  determine  that  the  proposed 
revision  to  the  Technical  Specifications 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Marline  Avenue,  White  Plains.  New 
York,  10610. 

Attorney  for  licensee:  Brent  L 
Brandenburg,  Esq.,  4  Irving  Place,  New 
York.  New  York  10003 

NRC  Project  Director:  Robert  A. 
Capra,  Acting  Director 

Florida  Power  and  Light  Company, 
Docket  Nos.  50-250  and  50-231,  Turkey 
Point  Plant  Units  3  and  4,  Dade  County, 
Florida 

Date  of  amendments  request:  April  18, 
1987 

Description  of  amendments  request: 
The  proposed  amendments  would  delete 
the  remainirjg  sections.  Sections  1.0  and 
5.0.  of  the  Turkey  Point  Plant 
Environmental  Technical  Specifications 
(ETS)  and  replace  the  ETS  with  an 
Environmental  Protection  Plan. 

Section  1.0  includes  the  definitions  for 
terms  used  in  the  ETS.  Section  5.0 
describes  the  administrative  controls 


and  procedures  necessary  to  implement 
the  ETS  requirements. 

Recently  issued  amendments  have 
deleted  the  non-radiological  and 
radiological  environmental  monitoring 
programs  and  requirements  from  the 
ETS.  Amendments  93/87.  issued  March 
11. 1983.  deleted  the  non-radiological 
water  quality  related  requirements. 
Amendments  100/94.  issued  January  4. 
1984,  deleted  the  non-radiological 
monitoring  programs  related  to 
terrestrial,  biological,  and  physical 
monitoring.  Amendments  105/99,  issued 
August  24,  T1984,  deleted  the 
groundwater  monitoring  requirements 
and  other  environmental  protection 
limits.  Environmental  concerns  which 
relate  to  water  quality  and  biological 
monitoring  will  be  regulated  by  the 
Environmental  Protection  Agency  and 
other  Federal,  State  and  Local 
Environmental  Agencies, 

Also,  Amendments  103/97.  issued 
April  23,  1984.  deleted  the  radiological 
environmental  monitoring  requirements 
from  the  ETS.  These  requirements  are 
now  included  in  the  Turkey  Point  Plant 
Technical  Specifications.  Appendix  A  to 
Operating  License  Nos.  DPR-31  and 
DPR-41. 

The  requirements  of  Sections  1.0  and 
5.0  of  the  ETS  which  are  still  applicable 
will  be  included  in  the  Turkey  Point 
Plant  Environmental  Protection  Plan, 
which  would  provide  for  the  protection 
of  the  environment  at  the  plant  site  and 
immediate  adjacent  areas. 

Protection  of  the  environment  at  the 
Turkey  Point  Plant  and  immediate 
adjacent  areas  will  continue  to  be 
provided  for  by  the  Environmental 
Protection  Plan  which  would  replace  the 
existing  Appendix  B  Environmental 
Technical  Specifications. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed   - 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
an  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  evaluated  the 
proposed  change  in  accordance  with  the 
standards  of  10  CFR  50.92  and  has 
determined  that  operation  of  Turkey 
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Point  Units  3  and  4  in  accordance  with 
the  proposed  amendment  would  not: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequence  of  an 
accident  previously  evaluated. 

The  proposed  amendments  are 
administrative  in  that  they  replace 
administrative  requirements  in 
Appendix  B  with  similar  requirements  in 
an  Environmental  Protection  Plan.  They 
do  not  change  any  current  safety 
limitation  related  to  operation  of  the 
plants.  (Safety  limits  are  necessary  to 
reasonably  protect  the  integrity  of 
certain  physical  barriers  which  guard 
against  the  uncontrolled  release  of 
radioactivity).  They  do  not  modify  any 
of  the  design  features  of  the  plant.  The 
radiological  monitoring  programs 
included  in  the  Appendix  A  Technical 
Specifications  are  not  affected  by  these 
amendments. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

As  stated  above,  the  proposed 
amendments  do  not  affect  the  design  or 
operation  of  the  plant,  and  therefore 
could  not  cause  a  new  or  different  kind 
of  accident  from  any  previously 
evaluated  to  occur. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  amendments  are  not 
safety-related,  pose  no  reduction  in  any 
requirement  for  safe  operation  of  the 
plant  and.  therefore,  could  not  affect  any 
margin  of  safety.  As  discussed  above, 
the  radiological  monitoring  programs  are 
not  affected  by  these  amendments. 

The  staff  agrees  with  the  licensee's 
determination  above,  and  therefore 
proposes  to  determine  that  the 
amendments  do  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Environmental  and  Urban 
Affairs  Library,  Florida  International 
University,  Miami,  Florida  33199 

Attorney  for  licensee:  Harold  F.  Reis, 
Esquire.  Newman  and  Holtzer,  P.C,  1615 
L  Street,  NW..  Washington.  DC  20036 

NRC  Project  Director  Lester  S. 
Rubenstein 

Indiana  and  Michigan  Electric  Company, 
Docket  Nos.  50-315  and  50-316.  Donald" 
C.  Cook  Nuclear  Plant,  Unit  Nos.  1  and 
2,  Berrien  County,  Michigan 

Date  of  amendments  request:  May  19, 
1986  as  revised  July  16, 1987. 

Description  of  amendments  request: 
The  proposed  amendments  would  revise 
the  Technical  Specifications  by  adding 
requirements  for  the  containment  sump 
level  and  flow  monitoring  system  for 
both  units  and  by  correcting  a 
duplication  of  surveillance  requirements 
on  the  reactor  coolant  leakage  detection 


system  for  Unit  1.  The  proposed 
amendment  was  originallv  noticed  on 
June  18. 1986  (51  FR  22238). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  for  making  a  no  significant 
hazards  determination  by  providing 
certain  examples  (51  FR  7751).  One  of 
the  examples,  (iij.  is  a  change  that 
constitutes  an  additional  limitation, 
restriction,  or  control  not  presently 
included  m  the  technical  specifications. 
The  change  to  add  requirements  for  the 
containment  sump  level  and  flow 
monitoring  system  for  both  units  is 
directly  related  to  this  example  This 
system  was  required  as  part  of  the  TTMI 
Action  Plan,  NUREG-0737.  Another 
example,  (i).  is  a  purely  administrative 
change  to  the  technical  specifications. 
Surveillance  Requirement  4.4.6.1  is  now 
on  page  3/4  4-14  for  Unit  1  and  is 
exactly  repeated  on  page  3/4  4-15. 

The  removal  of  the  duplication  is 
purely  administrative  and  directly 
related  to  the  example.  Therefore,  the 
Commission  proposes  to  determine  that 
the  requested  changes  do  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Maude  Preston  Palenske 
Memorial  Library.  500  Market  Street.  St. 
Joseph,  Michigan  49085. 

Attorney  for  licensee:  Gerald 
Chamoff,  Esq..  Shaw,  Pittman.  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

.\'RC  Project  Director  David  L. 
W'igginton.  Acting. 

Indiana  and  Michigan  Electric  Company, 
Docket  Nos.  50-315  and  50-316,  Donald 
C.  Cook  Nuclear  Plant,  Unit  Nos,  1  and 
2,  Berrien  County,  Michigan 

Date  of  amendments  request-  July  22, 
1987 

Description  of  amendments  request: 
The  proposed  amendments  would 
change  the  Technical  Specifications  for 
functional  tests  of  snubbers  by  allowing 
an  extension  in  test  frequency  from  18  to 
24  months  with  a  corresponding 
increase  in  the  test  sample  from  10  to 
14%  of  the  snubbers.  The  proposed 
amendments  also  correct  an  editorial 
oversight  on  visual  inspections  to 
include  percent  signs  on  the  frequency 
span. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
Tconsideration  if  operation  of  the 


facility  in  accordance  with  a  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  proposal  by  the 
licensee  to  increase  the  frequency  and 
the  number  of  snubbers  to  be  tested 
from  18  months  and  10%  of  the  snubbers 
to  24  months  and  14%  of  the  snubbers  is 
based  on  calculations  to  ensure  that  the 
confidence  in  snubber  operability  is 
maintained.  If  the  confidence  in 
operability  remains  unchanged,  there 
should  be  no  significant  increase  in  the 
probabilities  or  consequences  of  any 
accident  previously  analyzed.  Since 
there  is  no  change  to  operations  or 
modifications  to  the  plant  involved  in 
the  proposed  change,  there  is  no 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 
The  confidence  m  operability  does  not 
change,  therefore  there  is  no  significant 
reduction  in  a  margin  of  safety. 

The  Commission  has  provided 
guidance  concerning  the  determination 
of  significant  hazards  by  providing 
certain  examples  (51  FR  7751)  of 
amendments  considered  not  likely  to 
involve  a  significant  hazards 
determination.  The  first  example,  (i),  is  a 
purely  administrative  change  to 
technical  specifications.  The  editorial 
change  to  replace  percent  signs  is 
directly  related  to  this  example. 

Based  on  the  above  considerations, 
the  staff  proposes  to  determine  that  the 
licensee's  request  involves  no  significant 
hazards  considerations. 

Local  Public  Document  Room 
location:  Maude  Preston  Palenske 
Memorial  Ubrarv'.  500  Market  Street,  St. 
Joseph,  Michigan  49085. 

A  ttorney  for  licensee:  Gerald 
Chamoff  Esq.,  Shaw.  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington.  DC  20037. 

NRC  Project  Director  David  L. 
Wigginton.  Acting. 

Maine  Yankee  .Atomic  Power  Comp>any, 
Docket  No.  50-309.  Maine  Yankee 
Atomic  Power  Station.  Lincoln  County, 
Maine 

Date  of  application  for  amendment: 
July  30, 1987. 

Description  of  amendment  request: 
The  proposed  amendment  would  modify 
the  Technical  Specifications  to  reflect 
revised  LOCA  Monitoring  Limits  which 
could  be  used  when  the  Incore 
Monitoring  System  is  inoperable. 

Maine  Yankee  Atomic  Power 
Company  uses  the  Incore  Monitoring 
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System  to  monitor  the  LOCA  Linear 
Heat  Generation  Rate  (LHGRj  Limits.  If 
the  incore  alarms  become  inoperaWe. 
power  operation  can  be  continued  as 
allowed  by  Technical  Specification 
3.10.CJ.1.1.  This  specification  places 
limits  on  control  element  assembly 
(CEA)  position  and  axial  symmetnc 
offset,  and  based  on  these  restrictions. 


penalizes  tae  last  mcore  LHGR 
measurement  for  potential  power 
peaking  increases  and  establishes  a 
maximum  allowable  power  level  for 
operation.  The  following  conditions 
must  be  met 

•  CEA  8  are  maintained  above  the  100% 
power  insertion  limit. 


•  Excore  symmetric  offset  remains  with 

±0.05  of  the  value  measured  when 
the  last  core  readings  were  taken. 

•  Core  power  is  reduced  to  less  than  or 

equal  to  P  [%  of  rated  power),  where 
P  is  given  by: 
P  =  0.85  X  R.  where  R  is  the  minimum 
ratio  of 


[Linear  Heat  Rate  Permitted  by  Specification  3.10.C.1  x  100) 
(Latest  Measured  Peak  Linear  Heat  Rate  Corrected  to  100%  Power) 


The  intent  of  this  speciRcation  is  to 
permit  continued  operation  based  on  the 
latest  measured  LOCA  LHGR  margin  to 
limits.  The  penalty  factor  of  0.85 
accounts  for  the  maximum  possible  loss 
in  margin  due  to  peaking  increase  that 
could  result  from  operation  within  the 
restricted  CEA  and  symmetric  offset 
limits.  The  analysis  used  in  the 
determination  of  the  Reactor  Protection 
System  setpoints-foffns'the  basis  of  this 
penalty  factor,  which  is  evaluated  each 
cycle. 

The  proposed  specification  seiparates 
this  combined  penalty  factor  into  CEA 
and  symmetnc  offset  components  and 
expresses  the  penalty  as  a  function  of 
CE.'\  movement  relative  to  the  CE.'^ 
position  at  the  time  of  the  measurement. 
In  addition,  the  proposed  specification 
defines  two  symmetric  offset  ranges  to 
CQ^er  the  most  Ukcly  conditions  of  core 
operation.  The  actual  LOCA  LHGR 
Limits  specified  in  Technical 
Specification  3.10.C.1,  which  are 
determined  using  an  approved  ECCS 
Evaluation  Model  and  meet  the  criteria 
established  in  10  CFR  50.46  and  10  CFR 
Part  50.  Appendix  k.  reniain  the  same. 

Basis  for  proposed  no  significant 
hazards  consideration:  The  proposed 
changes  to  the  Technical  Specifications 
for  revised  LOCA  Monitoring  Limits 
when  the  Incore  Monitoring  System  is 
Inoperable  for  the  Maine  Yankee  plant 
have  been  evalaa'ed  against  the 
standards  of  10  CFR  50.92  and  have 
been  determined  to  not  involve  a 
significant  hazards  consideration.  These 
proposed  changes  do  not: 

1.  l.nvolve  a  significant  increase  in  the 
probability  or  consequence  of  an 
accident  previously  evaluated. 

Operation  of  the  plant  at  the  revised 
LOCA  Monitoring  Limit  when  the  Incore 
Monitoring  Sysiem  is  Inoperable  does 
not  increase  the  probability  of  a  LOCA. 
Furthermore.  Maine  Yankee  has 
evaluated  operation  of  the  plant  during 


Cycle  10  for  Non-LOCA  events  and  has 
established  Non-LOCA  Limits 
independent  of  LOCA  Limits.  The 
imposition  of  a  LOCA  Monitoring  Limit 
when  the  Irjcore  Monitoring  System  is 
Inoperable  further  restricts  operation 
and  does  not  affect  .\'on-LOCA  events. 
Therefore,  the  proposed  changes  do  not 
increase  the  probability  of  an  accident 
previously  evaluated. 

The  LOCA  Limits  specified  in 
Technical  Specification  3.10.C.1  are 
determined  using  methods  found  to  be  in 
compliance  with  10  CFR  50.46  and  10 
CFR  Part  50  Appendix  K.  These 
regulations  established  the  criteria 
which  assure  that  the  consequences  of 
LOCA's  are  acceptable.  The  revised 
LOCA  Monitoring  Limits  when  the 
Incore  Monitoring  System  is  Inoperable 
assures  adequate  margin  exists  to  the 
LOCA  LHGR  Limits  in  Technical 
Specification  3.10.C.1.  Therefore, 
operation  of  the  plant  at  the  revised 
LOCA  Monitoring  Limit  when  the  Incore 
Monitoring  System  is  Inoperable  does 
not  significantly  increase  the 
consequences  of  LOCAs.  Furthermore, 
operation  with  the  revised  limits  does 
not  increase  the  consequences  of  Non- 
LOCA  events  for  the  reason  stated  in 
the  previous  paragraph.  Therefore,  the 
proposed  changes  do  not  increase  the 
consequenoes  of  an  accident  previously 
evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

The  proposed  change  revises  the 
LOCA  Monitoring  Limit  when  the  Incore 
Monitoring  System  is  Inoperable. 
Operating  within  the  revised  limits 
assures  adequate  margin  exists  to  the 
LOCA  LHGR  Limits  specified  in 
Technical  Specification  3.10.C.1.  These 
li.Tiits  meet  the  criteria  of  10  CFR  Part 
50.  Appendix  KL 

Furthermore,  operation  with  the 


UM  I 


revised  LOCA  Limits  for  Non-LOCA 
events  docs  not  create  the  possibihty  of 
a  new  or  different  kind  of  accident  for 
the  reason  stated  in  Item  1.  Therefore, 
the  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  LOCA  Limits  were  specified  in 
Technical  Specification  3.10.C.1  are 
determined  using  methods  found  to  be  in 
compliance  with  10  CFR  50.46  and  10 
CFR  Part  50  .Appendix  K.  These 
regulations  establish  the  criteria  which 
assure  that  adequate  margin  of  safety 
exists  for  LOCAs.  The  revised  LOCA 
Monitoring  Limits  when  the  Incore 
Monitoring  System  is  Inoperable  assures 
adequate  margin  exists  to  the  LOCA 
LHGR  Limits  in  Technical  Specification 
3.10.C.1.  Furthermore,  operation  with  the 
revised  limits  does  not  reduce  a  margin 
of  safety  for  Non-LOCA  events  for  the 
reason  stated  in  Item  1.  Therefore,  the 
proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

Maine  Yankee  has  concluded  that  the 
proposed  changes  to  Technical 
Specifications  do  not  involve  a 
significant  hazards  consideration  as 
defined  by  10  CFR  50.92.  We  have 
reviewed  the  licensee's  analysis  and 
have  agreed  Twith  it.  Accordingly,  the 
Commission  proposes  to  determine  that 
this  change  does  not  involve  a      ' 
significant  hazard. 

LocaJ  Public  Document  Room 
location:  Wiscasset  Public  Library,  High 
Street,  P.  O.  Box  367.  WiscasseL  Mains 
04578. 

Attorney  for  licensee:  |.  A.  Ritscher, 
Esq.,  Ropes  and  Gray,  225  Franklin 
Street,  Boston,  Massachusetts  02210. 

NRC  Project  Director  V.  Nerses, 
Acting  Director 


Federal  Register  /  Vol.  52.  No.  165  /  Wednesdav.  Aueust  26,  1987  /  Notices 


32205 


Mississippi  Power  &  Light  Company, 
System  Energy  Resources,  Inc.,  South 
Mississippi  Electric  Power  Association, 
Docket  No.  50-416,  Grand  Gulf  Nuclear 
Station,  Unit  1,  Claiborne  County, 
Mississippi 

Date  of  amendment  request:  July  1, 
1987,  as  revised  August  4, 1987 

Description  of  amendment  request: 
The  proposed  amendment  would  change 
Paragraph  2.C.(36j  in  the  Grand  Gulf 
Nuclear  Station,  Unit  1  Operating 
License  NPF-29.  This  license  condition 
requires  completion  of  the  emergency 
response  capabilities  as  identified  in 
Attachment  1  to  the  license,  Items  (c)(2) 
and  (c)(,3)  of  Attachment  1  would  be 
changed  by  deleting  the  require  ment  for 
post-accident  flow  monitoring  of  the 
standby  liquid  control  system  (SLCS) 
and  deferring  the  implementation  date 
for  post-accident  neutron  flux 
monitoring  from  the  second  refueling 
outage  to  the  third  refueling  outage. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  a  proposed 
Tamendment  would  not;  (1)  InvoUe  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  Create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  provided  an  analysis 
of  significant  hazards  consideration  in 
its  request  for  a  license  amendment.  The 
licensee  has  concluded  with  appropriate 
bases,  that  the  proposed  amendment 
satisfies  the  three  standards  in  10  CFR 
50.92  and,  therefore,  involves  no 
significant  hazards  considerations.  The 
licensee's  analysis  is  reproduced  below. 

SLCS  Flow  Monitoring 

Standard  1. 

Deletion  of  the  requirement  to  irtstall  SLCS 
flow  monitoring  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated.  The 
SLCS  is  an  alternate  reactor  shutdown 
system  to  be  used  in  an  ATWS  event  when 
the  control  rods  do  not  fully  insert.  Since 
SLCS  functions  (post  accident)  to  mitigate  the 
consequences  of  an  ATVVS  event,  not  having 
the  SLCS  flow  instrumentation  does  not  alter 
the  probability  of  occurrence  of  this  event. 

Using  an  alternate  means  to  detect  SLCS 
flow  does  not  increase  the  consequences  of 
an  accident  previously  evaluated  in  the 
FSAR.  SLCS  flow  monitoring  would  provide  a 
direct  indication  that  the  SLCS  pumps  are 
injecting  poison  into  the  reactor;  however. 


other  parameters  an  be  monitored  to 
confirm  SLCS  iniection.  These  alternate 
indications  (i.e.,  SLCS  storage  tank  level, 
SLCS  tank  outlet  valve  position)  have  been 
shown  to  meet  the  requirements  of  R.G,  1.97, 
are  of  high  reliability,  and  can  provide 
indirect  TSLCS  flow  indication  m  the  unlikely 
event  that  it  is  needed  to  mitigate  an  .^TV\S 
The  steps  utilized  by  the  reactor  operators  in 
the  Emergency  Procedure  Guidelines  assume 
use  of  presently  installed  instrumentation 
and  have  been  approved  by  the  NRC  as 
appropriate  to  in:tigate  the  consequences  of 
an  ATWS  event.  Since  the  presence  or 
absence  of  direct  flow  indication  does  not 
affect  SLCS  performance,  the  consequences 
of  an  accident  previously  evaluated  are  not 
increased  by  not  installing  direct  SLCS  flow 
monitoring. 

Standard  2 

The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated.  The 
only  analyzed  event  requinng  the  use  of  the 
SLCS  IS  an  .^TV\  S.  Other  valid  methods  are 
presently  available  to  provide  indirect  SLCS 
flow  monitoring  dunng  an  .ATVVS  e\ent.  The 
SLCS  will  stil!  perform  its  design  function 
whether  or  not  SLCS  flow  monitonng  is 
installed;  therefore,  the  possibility  of  a  new 
or  different  kind  of  accident  is  not  created. 

Standard  3 

Using  an  alternate  means  of  SLCS  flow 
monitoring  does  not  involve  a  reduction  in  a 
margin  of  safety.  The  safety  function  of  SLCS 
flow  monitoring  is  satisfied  by  use  of 
alternate  methods  of  assessing  SLCS  flow. 
This  alternate  method  has  been  previously 
accepted  by  the  NRC  as  being  a  valid  method 
of  confirming  SLCS  flow  and  an  acceptable 
method  of  meeting  the  requirements  of  R.G. 
1.97  for  SLCS  fiow  monitoring.  Therefoi^, 
deletion  of  the  requirement  to  install  SLCS 
flow  monitoring  does  not  reduce  the  margin 
of  safety. 

Neutron  Flux  Monitoring 

Standard  7 

The  absence  of  a  post  accident  neutron 
monitoring  system  during  the  third  fuel  cycle 
does  not  involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated  since  the  absence  of  the  proposed 
system  modification  would  not  affect  reactor 
operation.  The  post  accident  neutron  flux 
monitoring  system  provides  post-accident 
indication  of  reactor  power  and  doe*  not 
provide  any  signals  to  actuate  engineered 
safety  features  or  to  trip  the  reactor. 
Furthermore,  reactor  trip  signals  from  the 
present  neutron  flux  monitoring  system  to  the 
reactor  protection  system  will  not  be  changed 
as  a  result  of  the  installation  of  a  post 
accident  neutron  monitoring  8>'stem. 

Several  factors  were  considered  in 
determining  if  the  consequences  of  an 
accident  previously  evaluated  have  been 
significantly  increased  as  a  result  of  the 
proposed  delay  in  installation  of  the  post 
accident  neutron  flux  monitoring  system.  If 
the  new  system  were  installed  during  the 
second  refueling  outage,  it  would  provide 
improvements  over  the  presently  installed 
system.  However,  the  presently  installed 
system  is  expected  to  function  during  the 
initial  phase  of  an  accident  (including  a 
LOCA)  to  indicate  subcritical  reactor  power. 


Since  the  presently  installed  system  is  not 
qualified  to  R  G.  1  97  Category  1 
requirements,  long  term  monitoring  in  a  harsh 
environment  may  not  be  directly  available.  In 
this  event,  other  measures  and  indications 
can  provide  the  operator  with  reactor  power 
information  as  discussed  below: 

a.  The  presently  installed  neutron  flux 
monilonng  system  has  8  channels  of  Average 
Power  Rdnge  Monitors,  6  channels  of  Source 
Range  Monitors  and  8  channels  of 
Intermediate  Range  Monitors  some  of  which 
may  survive  a  harsh  accident  environment. 

b.  The  present  control  rod  position 
indication  system  provides  the  reactor 
operator  with  information  that  all  rods  are 
inserted.  The  control  rod  position  indication 
instrumentation  me^ts  Category  3 
requirements  per  R.G.  1  97. 

c.  Qualified  instrumentation  such  as 
reactor  pressure  and  safety  relief  valve  (SRV) 
actuation  provide  the  reactor  operator  with 
post-accident  information  for  assessment  of 
reactor  power  if  direct  neutron  monitoring 
capability  was  not  avaiiabie. 

d.  GGNS  has  implemented  Revision  3  of 
the  Emergency  Procedure  Guidelines  (EPG's), 
The  EPG's  are  symptom  based  and  provide 
appropriate  conservative  actions  if  reactor 
power  could  not  be  directly  measured  in  a 
post-accident  situation.  The  HIKE'S  contain 
action  steps  which  mitigate  the  symptomatic 
effects  of  design  basis  events  (such  as  LOCA. 
rod  drop,  HELB  s)  and  beyond  design  basis 
events  (such  as  ATV\'S). 

The  compensatory  measures  listed  above 
ensure  that  the  consequences  of  an  accident 
previously  evaluated  will  not  be  significantly 
increased  by  the  absence  of  a  post  accident 
neutron  flux  monitoring  system  during  the 
third  fuel  cycle. 

Standard  2 

The  absence  of  a  post  accident  neutron 
flux  monitoring  system  during  the  third  fuel 
cycle  does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
previously  evaluated  because  the  new  svstem 
will  perform  only  a  mitigative  role  in  an 
accident. 

Standard  3 

The  absence  of  a  post  accident  neutron 
flux  monitoring  system  during  the  third  fuel 
cycle  does  not  result  in  a  significant 
reduction  in  the  margin  of  safety.  The 
installation  of  the  neutron  flux  monitoring 
system  at  the  third  refueling  outage  will 
provide  an  enhancement  over  the  present 
system  for  post  accident  monitoring 
capability.  However,  even  with  the  proposed 
system  not  available,  other  instrumentation 
and  the  GGNS  EPs  assure  that  conservative 
actions  are  taken  and  margins  of  safety  are 
(based  on  the  EPGs)  not  significantly 
reduced. 

The  NRC  staff  has  made  a  preliminary 
review  of  the  licensee's  analysis  and 
agrees  with  the  licensee's  conclusions 
that  the  three  standards  in  10  CFR  50.92 
are  met  for  the  proposed  operating 
license  amendtnent  for  Grand  Gulf 
Nuclear  Station.  Unit  1. 

Accordingly,  the  Commission 
proposes  to  determine  that  the 
requested  changes  to  the  operating 
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license  do  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Hinds  Junior  College, 
McLendon  Library,  Raymond. 
Mississippi  39154 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Bishop,  Liberman, 
Cook,  Purcell  and  Reynolds,  1200  17th 
Street.  NW.,  Washington,  DC  20036 

NRC  Project  Director:  Lester  S. 
Rubenstein 

Northeast  Nuclear  Energy  Company,  et 
aL,  Docket  No.  50-336,  Millstone  Nuclear 
Power  Station,  Unit  No.  2,  New  London 
County,  Connecticut 

Date  of  amendment  request:  July  14. 
1987  as  supplemented  by  letter  dated 
July  31, 1987  (partial  response). 

Description  of  amendment  request:  By 
application  for  license  amendment 
dated  July  14, 1987  as  supplemented  by 
letter  dated  July  31, 1987,  Northeast 
Nuclear  Energy  Company,  et  al.  (the 
licensee),  requested  changes  to  the 
Technical  Specifications  (TS)  for 
Millstone  Unit  2  as  follows:  (1)  a  new  TS 
6.9.1.5d.  "Annual  Reports",  would 
require  reporting  of  pressurizer  relief 
valve  and  safety  valve  (RV  &  SV) 
failures  and  challenges  and  (2)  a  new  TS 
6.17.  "Secondary  Water  Chemistry", 
would  specify  requirements  for  the 
steam  generator  secondary  water 
chemistry  program. 

In  addition  to  the  TS  changes 
described  above,  the  July  14, 1987 
application  also  requests  a  change  to  the 
TS  regarding  steam  generator  tube 
degradation  which  will  be  addressed  in 
a  future  licensing  action. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
By  letter  dated  July  23, 1979.  the  NRC 
staff  informed  licensees  that  a  review  of 
steam  generator  water  chemistry  status 
within  the  nuclear  industry  indicated  a 
need  for  a  license  condition  to  specify 
the  nature  of  the  plant-specific  water 
chemistry  programs.  More  recently,  the 
NRC  staff  has  requested  that  the 
licensee's  propose  inclusion  of  water 
chemistry  program  requirements  in  the 
Administrative  Controls  section  of  the 
TS.  The  July  14. 1987  application 
proposes  a  change  to  the  Administrative 
Controls  section  of  the  TS  to  incorporate 
secondary  water  chemistry 
requirements  in  accordance  with  the 
NRC  letter  dated  July  23. 1979  as 
follows: 

1.  Identification  of  a  sampling 
schedule  for  the  critical  variables  and 
control  points  for  these  variables. 

2.  Identification  of  the  procedures 
used  to  measure  the  values  of  the 
critical  variables. 


3.  Identification  of  process  sampling 
points,  which  shall  include  monitoring 
the  discharge  of  the  condensate  pumps 
for  evidence  of  condenser  in-leakage, 

4.  Procedures  for  the  recording  and 
management  of  data. 

5.  Procedures  defining  corrective 
actions  for  all  off-control  point 
chemistry  conditions,  and 

6.  A  procedure  identifying;  (a)  the 
authority  responsible  for  the 
interpretation  of  the  data,  and  (b)  the 
sequence  and  timing  of  administrative 
events  required  to  initiate  corrective 
action. 

The  above  program  would  be 
incorporated  in  new.  proposed,  TS  6.17. 

The  other  change  to  the  TS,  addressed 
herein,  concerns  TMI  Action  Item 
II.K.3.3,  "Reporting  of  RV  and  SV 
Failures  and  Challenges."  In  an  NRC 
letter  dated  March  8, 1982.  the  NRC  staff 
expressed  the  need  to  formalize  the 
reporting  of  pressurizer  RV  and  SV 
failures  and  challenges  via  a  change  to 
the  TS.  No  model  TS  was  provided  at 
that  time.  In  a  subsequent  NRC  letter 
dated  October  29. 1986,  the  licensee  was 
provided  with  an  acceptable  model  TS. 
The  July  1, 1987  application,  as 
supplemented  by  the  licensee's  letter 
dated  July  31, 1987,  proposes  an  addition 
to  the  annual  reporting  requirements  of 
TS  6.9.1.5  to  include:  "Documentation  of 
all  failures  (inability  to  lift  or  reclose 
within  the  tolerances  allowed  by  the 
design  basis)  and  challenges  to  the 
pressurizer  PORVs  or  safety  valves." 

On  March  6, 1986.  the  NRC  published 
guidance  in  the  Federal  Register  (51  FR 
7751)  concerning  examples  of 
amendments  that  are  not  likely  to 
involve  a  significant  hazards 
consideration.  One  example  of 
amendments  not  Tlikely  to  involve 
significant  hazards  considerations  is 
example  (ii)  which  involves  "A  change 
that  constitutes  an  additional  limitation, 
restriction,  or  control  not  presently 
included  in  the  technical  specifications, 
e.g.,  a  more  stringent  surveillance 
requirement."  Both  the  water  chemistry 
requirements  of  proposed  TS  6.17  and 
the  reporting  of  RV  and  SV  failures  and 
challenges  of  proposed  TS  6.9.1.5d 
represent  controls  that  are  not  presently 
included  in  the  TS.  Accordingly,  the 
Commission  proposes  to  determine  that 
the  proposed  change  to  the  TS  involves 
no  significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Waterford  Public  Library.  49 
Rope  Ferry  Road.  Waterford. 
Connecticut  06385 

Attorney  for  licensee:  Gerald  Garfield, 
Esquire,  Day,  Berry  and  Howard,  One 
Constitution  Plaza.  Hartford. 
Connecticut  06103. 

NRC  Project  Director  John  F.  Stolz 


Northeast  Nuclear  Energy  Company,  el 
al.,  Docket  No.  50-336,  Millstone  Nuclear 
Power  Station,  Unit  No.  2,  New  London 
County,  Connecticut 

Date  of  amendment  request:  August  3, 
1987 

Description  of  amendment  request:  By 
application  for  license  amendment 
dated  August  3. 1987.  Northeast  Nuclear 
Energy  Company,  et  al.  (the  licensee), 
requested  changes  to  the  Technical 
Specifications  (TS)  for  Millstone  Unit  2 
regarding  Control  Room  inleakage.  The 
licensee  has  proposed  a  new  TS 
4.7.6. le. 3  which  would  require  periodic 
verification  of  control  room  inleakage. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
On  July  19. 1982.  the  NRC  staff  issued  its 
Safety  Evaluation  (SE)  concerning  TTMI 
Action  Item  in.D.3.4.  "Control  Room 
Habitability".  The  SE  approved  control 
room  HVAC  modifications  proposed  by 
the  licensee,  as  described  in  the 
licensee's  letter  dated  July  1. 1981.  which 
included  increasing  the  capability  of  the 
control  room  charcoal  filtration  system 
and  reducing  the  control  room  unfiltered 
inleakage.  Subsequently,  on  June  19. 
1985.  the  NRC  staff  issued  License 
Amendment  No.  100  for  Millstone  Unit  2 
which  included  TS  consistent  with  the 
staffs  July  19. 1982  SE.  The  SE 
associated  with  License  Amendment  No. 
100.  however,  concluded,  "...the 
technical  specification  contains  no 
provisions  to  periodically  verify  the 
licensee's  calculational  assumptions 
regarding  the  control  room  inleakage 
during  isolation.  The  staff  will  pursue 
resolution  of  this  prior  to  the  next 
refueling  outage  currently  scheduled  for 
late  1988  or  eariy  1987."  Following 
discussions  with  the  NRC  staff,  the 
licensee  submitted  their  application 
dated  August  3, 1987.  The  TS  proposed 
by  the  licensee  (TS  4.7.6.1e.3)  would 
require  measurement  of  the  control  room 
inleakage  at  least  once  per  18  months. 
The  maximum  allowable  inleakage 
would  be  100  scfm  at  a  delta  P  of  l/l6 
in.  water  gauge. 

On  March  6, 1986,  the  NRC  published 
guidance  in  the  Federal  Register  (51  FR 
7751)  concerning  examples  of 
amendments  that  are  not  likely  to 
involve  a  significant  hazards 
consideration.  One  example  of 
amendments  not  likely  to  involve 
significant  hazards  considerations  is 
example  (ii)  which  involves  "A  change 
that  constitutes  an  additional  limitation, 
restriction,  or  control  not  presently 
included  in  the  technical  specifications, 
e.g.,  a  more  stringent  surveillance 
requirement."  Proposed  TS  4.7.6.1e.3 
represents  an  additional  "control"  not 


UM  I 
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presently  included  in  the  TS. 
Accordingly,  the  TCommission  proposes 
to  determine  that  the  proposed  change 
to  the  TS  involves  no  significant  hazards 
considerations. 

Local  Public  Docunvsnt  Room 
location:  Waterford  Public  Library,  49 
Rope  Ferry  Road,  Waterford, 
Connecticut  06385 

Attorney  for  licensee:  Gerald  Garfield, 
Esquire,  Day,  Berry  and  Howard,  One 
Constitution  Plaza,  Hartford, 
Connecticut  06103. 

NRC  Project  Director:  John  F.  Stolz 

Pennsylvania  Power  and  Light 
Company,  Docket  No.  50-388, 
Susquehanna  Steam  Electric  Station, 
Unit  2,  Luzerne  County,  Pennsylrania 

Date  of  amendment  request  June  30, 
1987 

Description  of  amendment  request: 
The  licensee  has  proposed  changes  to 
Sjsquehanna  Steam  Electric  Station 
f -^SES)  Unit  2  Technical  Specifications, 
to  permit  extended  operation  of  the  Unit 
with  one  recirculation  loop  out  of 
service.  The  single  loop  operation  (SLO) 
was  previously  approved  by  the 
Commission  on  April  11, 1986  in 
Amendment  No.  26  to  SSES  Unit  2 
Technical  Specifications.  Subsequent  to 
that  approval,  the  licensee  voluntarily 
requested  the  Commission  to  terminate 
the  SLO  provision  from  the  Unit  2 
Technical  Specifications,  pernling 
completion  of  additional  analyses.  The 
analyses  have  now  been  compelefed. 
reviewed  and  adopted  by  the  licensee  as 
the  basis  for  its  current  request  to 
reinstate  the  approval  of  SLO  operation 
at  SSES.  Unit  2. 

Specifically,  the  licensee  has 
requested  the  following  Technical 
Specification  changes: 

•  A  Footnote,  which  was  inadvertently 

deleted  by  a  previous  amendment, 
will  be  restored  to  Table  3.3.6-2. 

•  In  Technical  Specification  section 

3.4.1.1.2,  the  recirculation  pump 
speed  is  restricted  to  80%  to  reflect 
the  results  of  jet  pump  vibration 
analysis  for  SLO. 

•  In  the  Technical  Specification  section 

3.4.1.1.2,  proper  multipliers  for 
Maximum  Average  Planar  Linear 
Heat  Generation  Rates  (MAPLHGR) 
for  General  Electric  (GE)  fuel  and 
ANF  fuel  have  been  proposed  for 
SLO.  The  proposed  changes  are 
based  on  Loss  Of  Coolant  Accident 
(LOCA)  analyses. 

•  In  the  Technical  Specification  section 

3.4.1.1.2,  new  Minimum  Critical 
Power  Ratio  (MCPR)  values  have 
been  proposed  for  SLO.  The  new 
values  are  based  on  transient 
analyses. 


Basis  for  proposed  no  significant 

hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.921c)).  A  proposed 
amendment  to  an  opera lirjg  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facihty 
in  accordance  with  the  proposed 
amendment  would  not;  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  staff  has  reviewed  the  licensee  » 
request  and  concurs  with  the  following 
basis  and  conclusions  provided  by  the 
licensee  in  its  June  30, 1987  stibmittal. 

The  following  three  questiorts  will  be 
addressed  for  each  of  the  proposed 
changes: 

I.  Does  the  proposed  change  involve  a 
significant  increase  in  the  Tprobability 
or  consequences  of  an  accident 
previously  evaluated? 

II.  Does  the  proposed  change  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated? 

III.  Does  the  proposed  change  involve 
a  significant  reduction  in  a  margin  of 
safety? 

•  Table  3.3.6-2.  Control  Rod  Block 

Instrumentation  Setpoints 

I.  No.  Footnote  "u"  is  provided  as  a 
reference  for  the  trip  functions  m  this 
table  which  have  revised  tnp  setpouits 
and  allowable  values  during  SLO.  This 
change  applies  this  setpomt  to  the 
APR.M  Flow  Biased  Neutron  Flux  - 
Upscale  trip.  This  change  is 
administrative  in  nature  since  the 
revised  setpoint  and  allowable  value 
were  previously  approved  as  pari  of  the 
original  SLO  Specification  (reference 
Amendment  26  to  License  NPF-22),  but 
footnote  u  on  the  subject  trip  function 
was  inadvertently  omitted  as  part  of  the 
amendment. 

II.  No.  See  I  above. 

III.  No.  See  I  above. 

•  Specification  3.4.1.1.2.  Recirculation 

Loops  -  Single  Loop  Operation 

I.  No.  The  revision  to  80% 
recirculation  pump  speed  is  a  restriction 
due  to  gaps  discovered  on  tlie  jet  pump 
restrainer  bracket.  The  new  limit  is 
based  on  a  GE  jet  pump  vibration 
analysis  which  was  previously 
referenced  for  Susquehanna  SES  Unit  1. 

Specification  a. 3  is  revised  to  provide 
the  proper  MAPLHGR  Tmultipliers  for 
GE  and  ANF  fuel.  The  GE  multiplier  is 
0  81  based  on  the  previously  approved 
analysis  in  support  of  Amendment  26. 


LOCA  analyses  performed  by  ANF 
..indicate  that  ihe  two  loop  MAPLHGR 
limits  are  applicable  to  SLO  for  A.N'F 
fuel,  and  therefore  the  multiplier  has 
been  set  to  1.0. 

New  Specification  a  5  proposes  new 
MCPR  limits  for  SLO  based  on  transient 
analyses  performed  by  ANF  ...for  events 
initiated  from  SLO  conditions.  These 
analysis  show  that  the  Safety  Limit 
MCPR  must  be  increased  to  1.07  and  the 
Operating  Limit  MCPR  must  be 
increased  to  a  minimum  of  1.42  for 
Single  Loop  Operation.  A  0.01  constant 
is  added  to  the  two  loop  Operating  Limit 
MCPR  for  low  power  and  low  core  flow 
conditions  for  Single  Loop  Operating 
Limit  MCPR  values  greater  than  1.42. 

Eased  on  the  addition  of  the  new 
MCPR  limits,  the  current  Specification 
a. 5  IS  revised  to  a.6.  Under  this  hsting  of 
RMB/APRM  Control  Rod  Block 
Setpoints,  two  lines  of  text  are  deleted. 
This  change  is  editorial  in  that  the  test 
applies  to  setpoints  that  were  deleted  in 
approved  Amendment  31  to  License 
NPF-22,  and  therefore  this  information 
should  have  been  deleted  at  that  time. 

Based  on  the  above  analyses  of  the 
non-editorial  changes  to  Specification 
3. 4. 1.1-2.  appropriate  limits  have  been 
proposed  to  assure  that  operatKjn  with 
one  recirculation  loop  out  of  service  will 
not  result  in  a  significant  increase  in 
Tthe  probability  or  consequences  of  any 
accident  prevnously  evaluated.  The 
editorial  changes  have  no  impact  on 
previous  analyses. 

II.  No.  The  80%  pump  speed  restriction 
ensures  that  jet  pump  vibration  greater 
than  normally  expected  wiU  not  occur 
during  SLO.  thereby  eliminating  it  as  a 
contributor  to  any  new  accident 
scenario.  The  revised  MAPLHGR  and 
MCPR  limits  have  been  developed 
based  on  approved  LOCA  and  transient 
analysis  methods  and  therefore  will  not 
create  any  new  accident.  The  deleted 
text  is  editorial  as  explained  in  1  above. 

III.  No.  The  analyses  for  jet  pump 
vibration.  LOCA  and  other  anticipated 
operational  occurrences  ensure  that  no 
significant  reduction  in  safety  margin 
has  occurred  based  on  their  inputs, 
applied  conservatisms  and  calculation 
methodologies  as  documented  in  the 
previously  referenced  reports.  The 
editorial  changes  have  no  safety  impact. 

In  addition  to  concurrence  with  the 
above  licensee  basis  and  its 
conclusions,  the  staff  also  finds  that  the 
addition  of  a  footnote  to  Table  3.3.6-2 
entails  a  correction  of  an  error  and 
therefore  is  similar  to  Commission's 
example  (i)  (51  FR  7751)  of  an 
amendment  likely  to  involve  no 
significant  hazards  consideration. 
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Based  on  the  above  considerations, 
the  Commission  proposes  to  determine 
that  the  proposed  changes  involve  a  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Osterhout  Free  Library, 
Reference  Department,  71  South 
Franklin  Street,  Wilkes-Barre, 
Pennsylvania  18701 

Attorney  for  licensee:  Jay  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street  NW.. 
Washington.  DC  20037 

NRC  Project  Director  Walter  R. 
Butler 

Portland  General  Electric  Company  et 
al..  Docket  No.  50-344,  Trojan  Nuclear 
Plant,  Columbia  County,  Oregon 

Date  of  amendment  request:  May  20, 
1987 

Description  of  amendment  request: 
The  proposed  amendment  would 
eliminate  the  Condensate  Storage  Tank 
(CST)  as  vital  equipment  and  therefore 
revise  the  level  of  security  protection 
provided  to  the  CST. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  10 
CFR  50.92  states  that  a  proposed 
am.endment  will  not  involve  a  significant 
hazards  consideration  if  the  proposed 
amendment  does  not:  (i)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (ii)  Create  the  possibility 
of  a  new  or  different  kind  of  accident 
from  any  accident  previously  evaluated; 
or  (iii)  Involve  a  significant  reduction  in 
a  margin  of  safety. 

The  licensee  has  provided  the 
following  no  significant  hazards 
analysis: 

1.  Does  the  proposed  license 
amendment  involve  a  significant 
increase  Tin  the  probability  or 
consequences  of  an  accident? 

The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability 
or  consequences  of  an  accident  since 
there  is  no  change  to  any  plant  system 
or  operating  procedure.  This  change 
merely  revises  the  level  of  security 
protection  provided  to  the  CST,  a 
nonsafety-related  component.  Loss  of 
the  CST  would  not  prevent  the  auxiliary 
feedwater  (AFW)  system  from 
performing  its  function  of  decay  heat 
removal  since  the  service  water  (SW) 
system  remains  available  as  a  water 
source.  As  a  Seismic  Category  II  portion 
of  the  condensate  and  feedwater 
system,  the  CST  is  not  essential  for  safe 
shutdown  of  the  plant. 

2.  Does  the  proposed  license  change 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  analyzed? 


The  proposed  change  does  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
analyzed  since  the  plant  design  and 
operating  procedures  remain  unaffected. 
This  change  only  addresses  security 
measures  associated  with  a  nonsafety- 
related  component.  Loss  of  the  CST  has 
been  considered  in  the  design  of  the 
AFW  system  by  providing  a  Seismic 
Category  I.  safety-related  backup 
system  consisting  of  two  separate, 
redundant  trains. 

3.  Does  the  proposed  license  change 
involve  a  significant  reduction  in  a 
margin  of  safety? 

The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of 
safety  since  no  change  is  made  to  the 
plant  design  or  operating  procedure.  The 
CST  is  not  essential  to  the  safe 
shutdown  of  the  plant. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  analysis  Tand 
concurs  with  their  conclusions.  As  such, 
the  staff  proposes  to  determine  that  the 
requested  change  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Branford  Price  Millar  Library, 
Portland  State  University,  731  S.  W. 
Harrison  Street,  Portland  Oregon  97207 

Attorney  for  licensee:  J.  W.  Durham, 
Senior  Vice  President,  Portland  General 
Electric  Company,  121  S.  W.  Salmon 
Street.  Poriland.  Oregon  97204 

NRC  Project  Director:  George  W. 
Knighton 

Public  Service  Electric  &  Gas  Company, 
Docket  No.  50-354,  Hope  Creek 
Generating  Station,  Salem  County,  New 
Jersey 

Date  of  amendment  request:  July  14, 
1987 

Description  of  amendment  request: 
The  amendment  would  revise  Technical 
Specification  4.1.5.b.2  for  the  standby 
liquid  control  (SLC)  system  by 
increasing  the  required  amount  of 
sodium  pentaborate  from  5760  pounds  to 
5776  pounds  and  would  revise  Technical 
Specification  Figure  3.1.5-1  to  increase 
the  minimum  sodium  pentaborate 
solution  concentration  requirements 
from  12.9  weight  percent  to  13.6  weight 
percent  and  to  change  the  low  level  and 
high  level  alarm  levels  from  volumes  of 
4690  and  4997  gallons  to  4640  and  4880 
gallons  respectively.  These  changes  are 
necessary  in  order  for  Hope  Creek 
Generating  Station  (HCGS)  to  maintain 
compliance  to  10  CFR  50.62(c)(4)  with  a 
minimum  flow  capacity  and  boron 
equivalent  in  control  capacity  to  88 
gallons  per  minute  (gpm)  of  13  weight 
percent  (13  %v/o)  sodium  pentaborate 
Tsolution.    I 


UM  I 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  riot:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  provided  the  following 
evaluation  with  its  July  17, 1987 
amendment  request: 

The  proposed  change  to  the  HCGS 
Technical  Specifications: 

(i)  Does  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  This  change  does  not  affect 
the  ability  of  sodium  pentaborate  to 
reach  the  core  nor  the  capability  of 
boron  to  absorb  neutrons;  hence,  the 
design  intent  of  the  SLC  system  is  not 
affected.  This  change  increases  the 
ability  of  the  SLC  system  to  shutdown 
the  reactor  during  an  ATWS  event  since 
more  sodium  pentaborate  will  be 
available  to  absorb  neutrons. 

The  proposed  change  increases  the 
minimum  allowable  boron  concentration 
by  increasing  the  amount  of  sodium 
pentaborate  in  the  SLC  storage  tank  by 
16  pounds  (less  than  0.3  percent)  and 
reducing  the  SLC  tank  low  level  by  210 
gallons  (approximately  4%).  As  a  result 
of  these  changes,  the  sodium 
Tpentaborate  solution  saturation 
temperature  increases  to  62°F  from  59°F 
(approximately  5%).  However,  as  shown 
in  revised  FSAR  Section  93. 5  and  Figure 
9.3-9  (see  Attachment  3),  the  increased 
saturation  temperature  is  still  less  than 
the  temperature  maintained  by  the 
electrical  heater  system  which 
maintains  the  SLC  tank  solution 
between  75'F  and  85°F.  The 
performance  of  Technical  Specification 
Surveillance  Requirements  4. 1.5. a. 1  and 
a. 3.  on  a  daily  basis,  assures  that  the 
SLC  system  heat  tracing  and  SLC  tank 
electrical  heater  system  maintains 
system  temperature  at  greater  than  or 
equal  to  70°F.  Additionally,  the  areas  in 
which  the  SLC  system  is  located  are 
maintained  at  temperature  of  at  least 
70°F,  Therefore,  the  proposed  change 
does  not  significantly  increase  the 
possibility  of  the  sodium  pentaborate 
coming  out  of  solution. 
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Hence,  the  proposed  chanjje  does  not 
sigruficantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

(ii)  Does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated.  The 
proposed  change  does  not  alter  SLC 
system  operation  nor  affect  any  other 
system,  including  the  ability  of  the  plant 
to  recover  from  accident  conditions. 
Therefore,  it  can  be  concluded  that  the 
proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from,  any  accident  previously 
evaluated. 

(iii)  Does  not  involve  a  significant 
reduction  in  a  margin  of  safety.  The 
proposed  change  increases  the  ability  of 
the  SLC  system  to  respond  to  ATWS 
events  by  increasing  the  amount  of 
sodium  pentaborate  which  is  available 
to  safely  bring  the  reactor  to  a  shutdown 
condition.  Alihoiigh  as  Tdiscussed  in 
subparagraph  (i)  above,  the  saturation 
temperature  of  sodium  pentaborate  is 
increased,  this  increase  is  not  significant 
especially  in  light  of  the  fact  that  the 
electrical  heater  system  maintains 
solution  temperature  with  a  margin  of 
approximately  21%.  Additionally,  the 
Technical  Specificdti(jns  maintain  a 
margin  of  approximately  13%.  The 
changes  to  the  actual  Technical 
Specifications  are  conservative  in 
nature  and  hence,  the  proposed  change 
does  not  significantly  reduce  a  margin  of 
safety. 

Finally,  this  amendment  request 
conforms  to  Example  (ii)  for 
Amendments  That  Are  Not  Likely  To 
Involve  Significant  Hazards 
Considerations  (published  in  Federal 
Register  Vol  51,  No.  44  dated  March  6, 
1986)  in  that  this  change  constitutes  an 
additional  limitation  not  presently 
included  in  the  Technical  Specifications. 
In  addition,  based  upon  the  discussions 
provided  in  the  above  three 
subparagraphs,  PSF&G  concludes  that 
the  proposed  change  does  not  involve  a 
Significant  Hazards  Consideration. 

The  staff  agrees  with  the  licensees 
evaluation  and  conclusion  as  stated 
above.  Accordingly,  the  staff  proposes 
to  determine  that  the  requested 
amendment  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Pennsville  Public  library,  190  S. 
Broadway,  Pennsville,  New  jersey  08070 
Attorney  for  licensee:  Troy  B.  Conner, 
Jr.,  Esquire,  Conner  and  Wetterhahn, 
1747  Pennsylvania  Averue,  .\W'., 
Washington,  DC  20006 

NRC  Project  Dtt^ctor:  Walter  R, 
Butler 


Sacramento  .Municipal  Utility  District, 
Docket  No  50-312,  Rancho  Seco  Nuclear 
Generating  Station,  Sacramento  Count;,, 
California 

Date  of  amendment  request: 
September  22, 1986,  as  supplemented 
February  20, 1987 

Description  of  amendment  request: 
The  proposed  amendment  consists  of 
two  parts.  The  first  is  a  proposed 
revision  to  the  definition  of  Refueling 
Interval  in  Technical  Specification  1.2.8 
which  removes  reference  to  the  first 
refueling  interval  and  makes  the 
language  consistent  with  Standard 
Technical  Specifications.  The  actual 
specified  time  period  of  the  Refueling 
Interval  - 18  months  -  is  unchanged.  The 
second  proposed  change  would  grant  a 
waiver  from  surveillance  of  the  Reactor 
Vessel  Internal  Vent  Valves  (RVVV) 
until  the  cycle  8  refueling  outage,  which 
is  scheduled  to  begin  in  May  1989. 
Section  4.1.2  and  1.9  of  the  current 
Technical  Specifications  require 
surveillance  of  the  RVVV  to  be 
completed  prior  to  restart  from  the 
current  outage,  which  began  on 
December  26, 1985.  The  last  surveillance 
was  in  April  1985.  This  proposed  change 
would  provide  a  one-time  increase  in 
the  time  between  consecutive 
surveillances. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
Tamendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  evaluation  of  the 
proposed  changes  relative  to  these 
standards  follows:  '  ' 

(1)  The  proposed  wording  change  to 
Technical  Specification  1.2.8  is  purely  an 
adminiptrative  change  which  does  not 
increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  proposed  increase  in 
time  between  surveillances  of  the  RVVV 
will  not  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  the  increased 
exposure  of  the  RVVV  to  the  reactor 
coolant  system  between  surveillances 
will  not  increase  significantly  the 
probability  of  the  valves  failing  to  open 
during  an  accident.  This  is  because  (a) 


the  valves  are  passive  type  swing  check 
valves  held  closed  by  the  relatively 
small  pressure  drop  through  the  reactor 
vessel  and  are  not  prone  to  sticking  at 
the  seat/disc  interface;  and  (b)  the  valve 
parts  are  made  of  materials  not 
susceptible  to  significant  rales  of 
corrosion  while  exposed  to  reactor 
coolant  conditions  experienced  during 
shutdown  and  power  operation. 

(2)  Neither  the  proposed  wording 
change  to  technical  specification  1.2.8 
nor  the  increase  in  time  between 
surveillances  of  the  RVVV  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  because  neither  change 
introduces  new  features  into  the  design 
of  the  plant  nor  the  way  in  which  it  is 
operated. 

(3)  The  proposed  wording  change  to 
technical  specification  1.2.8  is  Tpurely 
an  administrative  change  and  therefore 
does  not  involve  a  significant  reduction 
in  the  margin  of  safety.  The  proposed 
increase  in  time  between  surveillances 
of  the  RVVV  will  not  involve  a 
significant  reduction  in  the  margin  of 
safety  because  the  increased  exposure 
of  the  RVW  to  the  reactor  coolant 
system  between  surveillances  will  not 
increase  significantly  the  probability  of 
the  valves  failing  to  open  during  an 
accident.  This  is  because  (a)  the  valves 
are  passive  type  swing  check  valves 
held  closed  by  the  relatively  small 
pressure  drop  through  the  reactor  vessel 
and  they  are  not  prone  to  sticking  at  the 
seat/disc  interface:  and  (b),  the  valve 
parts  are  made  of  materials  not 
suceptible  to  significant  rates  of 
corrosion  during  exposure  to  the  reactor 
coolant  conditions  experienced  during 
shutdown  and  power  operation. 

On  the  basis  of  the  above 
considerations,  the  Commission 
proposes  to  determine  that  the  proposed 
changes  involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Sacramento  City-County 
Library,  828  I  Street,  Sacramento, 
California  95814 

Attorney  for  licensee:  David  S. 
Kaplan,  Sacramento  Municipal  Utility 
District,  6201  S  Street,  P.  O.  Box  15830, 
Sacramento,  California  95813 

NRC  Project  Director:  George  W. 
Knighton 

Sacramento  Municipal  I'tility  District. 
Docket  .No.  50-312,  Rancho  Seco  Nuclear 
Generating  Station,  Sacramento  County, 
California 

Date  of  amendment  request- 
December  12,  1986 

Description  of  amendment  request: 
The  amendment  request  identifies  three 
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proposed  changes  to  the  Ranoho  Seco 
Technical  Specification  for  surveillance 
testing  of  the  Reactor  Building  Purge 
Exhaust  Filter  System  (i.e.,  Technical 
Specification  4.11.1).  The  changes  are  as 
follows: 

(1)  Reduction  in  the  specified  air  flow 
rate  in  Techniral  Specification  4.11  1 A 
from  66.700  cfm  ±  10%  to  60,000  cfm 
0±  10%  during  conditions  nf 
containment  integrity.  The  flow 
reduction  resulted  when  the  purge  valve 
stroke  was  reduced  to  conform  to  the 
manufacturer's  recommendation. 

(2)  Incorporytion  of  Technical 
Specification  4.11.lD.2(b).  which 
requires  verification  that  the  HEPA  filter 
banks  remove  greater  than  or  equal  to 
99.9%  of  the  DOP  when  they  are  tested 
in-place  in  accordance  with  the  ANSI 
Standard  N'510  while  operating  the  filter 
train  at  a  flow  rate  of  66,700  cfm  ± 
10%.  This  specification,  through 
oversight,  was  not  included  in  a 
previous  amendment. 

(3)  Provide  clarification  in  the  bases 
of  the  Technical  Specification  that  the 
air  flow  rate  through  the  reactor  building 
purge  valves  is  different  with  and 
without  conditions  of  containment 
integrity. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c]).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  a  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
Tamendment  would  not;  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3] 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  first  and  third  proposed  changes 
described  above  do  not: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated  because  a 
reduction  in  purge  flow  would  contain 
more  airborne  radioactivity  inside 
containment  during  an  accidental 
radioactive  release  and  decrease 
exposure  to  the  general  public. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
the  proposed  change  does  not  create 
purge  system  failure  modes  not 
previously  considered. 

(3)  Involve  a  significant  reduction  in 
margin  of  safety  because  the  lower 
purge  system  flow  rate  tends  to  reduce 
the  rate  at  which  containment 


atmosphere  is  released  to  the 
environment  prior  to  containment 
isolation. 

The  Commission  has  also  provided 
guidance  (51  FR  7751)  concerning  the 
application  of  the  standards  for 
determ.ining  whether  a  significant 
hazards  consideration  exists.  This 
guidance  is  provided  in  terms  of  certain 
examples  of  actions  not  likely  to  involve 
a  significant  hazard  consideration.  One 
example  (ii)  of  an  action  not  likely  to 
involve  a  significant  hazards 
consideration  is  a  change  that 
constitutes  an  additional  limitation, 
restriction,  or  control  not  presenUy 
included  in  the  Technical  Specifications; 
for  example,  a  more  stringent 
surveillance  requirement. 

The  second  change  to  the  Technical 
Specifications  as  described  above, 
Tlncorporates  an  additional  filter 
surveillance  which  is  not  presently 
included  in  the  Technical  Specification; 
therefore,  this  proposed  change  is 
similar  to  example  (ii)  and  we  propose 
to  determine  that  it  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Sacramento  CityCounty 
Library.  828  I  Street,  Sacramento, 
California  95814 

Attorney  for  licensee:  David  S. 
Kaplan,  Sacramento  Municipal  Utility 
District,  6201  S  Street.  P.  O.  Box  15830, 
Sacramento,  California  95813 

NRC  Project  Director:  George  W. 
Knighton 

Sacramento  Municipal  Utility  District 
Docket  No.  50-312.  Rancho  Seco 
Nuclear  Generating  Station,  Sacramento 
County,  California 

Date  of  amendment  request:  May  14, 
1987 

Description  of  amendment  request: 
The  amendment  would  revise  the 
Technical  Specifications  (TS"s)  to 
provide  for  a  modification  that  would 
change  the  Combustible  Gas  Control 
System  in  Rancho  Seco  Nuclear 
Generating  Station  from  a  system  based 
on  a  redundant  Hydrogen  Purge  System 
(with  capability  to  install  an  external 
hydrogen  recombiner)  to  a  system  using 
a  redundant  Internal  Hydrogen 
Recombiner  System  as  the  means  for 
controlling  combustible  gas 
concentrations  in  containment  following 
a  postulated  LossofCoolant  Accident 
(LOCA). 

Specifically,  the  amendment  would 
change  Specification  4.4.3.  "Hydrogen 
Purge  System,"  and  add  Specifications 
3.29  and  4.33,  "Hydrogen  Recombiners," 
to  be  consistent  with  the  "Standard 
Technical  Specifications  for  Babcock 
and  Wilcox  Pressurized  Water 
Reactors,"  NUREG-0103  (Rev.  4,  Fall 


1960)  for  atmospheric  containments  as 
applicable  to  Westinghouse  Electric 
Hydrogen  Recombiners.  Conforming 
changes  would  be  made  to  the  Table  of 
Contents.  ] 

Both  the  existing  system  and  the 
Internal  Hydrogen  Recombiner  System 
are  in  compliance  with  the  regulatory 
requirements  of  10  CFR  50.44, 
"Standards  for  Combustible  Gas  Control 
System  in  LightWaterCooled  Power 
Reactors."  Both  systems  are  consistent 
with  associated  regulatory  guidance: 

Regulatory  Guide  1.7  (Rev.  2. 
November  1978)  and  Safety  Guide  7 
(1971),  as  applicable. 

General  Design  Criteria  41,  42,  and  43 

Standard  Review  Plan  6.2.5.  as 
applicable. 

The  Combustible  Gas  Control  System 
is  not  being  changed  for  regulatory 
reasons,  but  is  being  changed  due  to 
considerations  of  operational  reliability 
and  maintainability.  No  changes  are 
being  made  to  the  required  capabilities 
for  mixing  or  measuring  combustible 
gases. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  proposed  changes  have  been 
reviewed  against  each  of  the  criteria  in 
10  CFR  50.92,  namely  that  the  proposed 
changes  would  not: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  or 

(2)  Create  the  possibility  of  new  or 
different  kind  of  accident  from  any 
Taccident  previously  evaluated;  or 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  facility  change  from  a 
redundant  Hydrogen  Purge  System  to  a 
redundant  Internal  Hydrogen 
Recombiner  System  to  control 
combustible  hydrogen  following  an 
accident  ^d  the  associated  TS  changes 
would  in  no  way  increase  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 
Installation  of  internal  hydrogen 
recombiners  improves  hydrogen 
removal  capability  while  minimizing  the 
consequences  of  a  postulated  LOCA. 
The  proposed  system  change  would 
affect  the  type  of  equipment  used  to 
meet  the  regulatory  requirement  for 
cc  .trol  of  combustible  gas  concentration 
in  containment  (10  CFR  50.44(b)(3)).  The 
proposed  system,  consisting  of  hydrogen 
recombiners.  is  comprised  of 
components  which  have  been  given  a 
degree  of  regulatory  preference.  The 
proposed  TS's  would  have  no  effect  on 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  facihty  change  and  the 
associated  changes  in  the  TS's  would 
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not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated.  The 
proposed  hydrogen  recombiners  have 
been  environmentally  qualified,  they  are 
to  be  installed  in  locations  which  will 
ensure  their  effectiveness  and  no 
negative  impact  on  other  safetyrelated 
equipment,  and  they  will  be  consistent 
with  regulatory  requirements  relating  to 
Combustible  Gas  Control  Systems.  The 
proposed  TS's  would  not  affect  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  facility  modification 
and  associated  TS  changes  would  not 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  proposed 
Tequipment  change  is  from  a  type  of 
system  which  allows  controlled  release 
of  combustible  gas  from  containment  (10 
CFR  50.44(h)(2)(i))  to  a  type  of  system 
that  does  not  result  in  a  release  from 
containment  (10  CFR  50.44(h)(2)(n)).  The 
recombiner  system  has  been  given 
regulatory  preference  because  of  its 
characteristic  of  not  generating  releases 
during  a  postulated  LOCA.  The 
recombiner  system  proposed  to  be 
installed  has  greater  hydrogen  removal 
capability  than  the  current  purge 
system,  in  the  event  that  it  should  be 
used.  Although  both  systems  meet  the 
regulatory  requirements,  the  proposed 
system  is  an  improvement  on  the  system 
currently  in  place.  The  proposed  TS"s 
are  equivalent  to  or  more  conservative 
than  the  existing  TS's  for  the  Hydrogen 
Purge  System  and  thus  do  not  involve  a 
reduction  in  a  margin  of  safety 

On  these  bases,  the  Commission 
proposes  to  determine  that  the  proposed 
amendment  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Sacramento  CityCounty 
Library,  828  I  Street,  Sacramento, 
California  95814 

Attorney  for  licensee:  David  S. 
Kaplan,  Sacramento  Municipal  Utility 
District.  6201  S  St-eet,  P.  O.  Box  15830, 
Sacramento,  California  95813 

NRC  Project  Director:  George  W. 
Knighton 

South  Carolina  Electric  and  Gas 
Company,  South  Carolina  Public  Sen-ice 
Authority,  Docket  No.  50395,  Virgil  C. 
Summer  Nuclear  Station,  Unit  1, 
FairHeld  County,  South  Carolina 

Date  of  amendment  request:  July  7, 
1987 

Description  of  amendment  request: 
The  proposed  amendment  is  to 
Technical  Specification  (TS)  Table  4.31, 
"Reactor  Trip  System  Instrumentation 
Surveillance  Requirements."  The 
proposed  change  deletes  notation  5  from 


line  item  5  (Intermediate  Range,  Neutron 
Flux)  and  line  item  6  (Source  Range, 
Neutron  Flux).  The  proposed  change 
also  deletes  reference  to  the 
Intermediate  Range  in  line  item  5  of  the 
Table  Notation. 

By  letter  dated  January  8, 1987,  South 
Carolina  Electric  &  Gas  Company 
(SCE^G)  requested  an  amendment  to 
the  Technical  Specifications  to  support 
modifications  necessary  to  meet 
Regulatory  Guide  1.97.  Revision  3, 
requirements  for  Post  Accident  Neutron 
Monitoring  Instrumentation.  Those 
modifications  replaced  the  nonpost 
accident  qualified  source  ranee  BF3 
detectors  and  Intermediate  Range 
Compensated  Ion  Chamber  detectors 
with  Class  lE.  post  accident  qualified 
fission  cham,ber  detectors,  and  were 
approved  by  the  .Nuclear  Regulatory 
Commission  by  Amendment  No.  65  to 
Operating  License  No.  NPF-12  issued  on 
.^pril  14,  1987. 

TS  Table  4.31  line  items  5  and  6  refer 
to  detector  plateau  curves  to  be 
obtained  once  per  refueling.  Detector 
plateau  curves  are  not  applicable  to 
fission  chamber  detectors. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a  no 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
Tamendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2j  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  staff  has  determined  that  the 
requested  amendment:  (1)  would  not 
involve  a  significant  increase  in  the 
probability  of  consequences  of  an 
accident  previously  evaluated  because 
the  TS  to  be  deleted  do  not  apply  to  the 
plant  configuration  approved  by 
Amendment  No.  65  and  (2)  would  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
no  physical  plant  changes  are  made  by 
this  amendment.  Also,  the  amendment 
(3)  would  not  involve  a  significant 
reduction  in  the  margin  of  safety 
because  detector  plateau  curves  are  not 
applicable  to  fission  chamber  detectors. 

Accordingly,  the  Commission 
proposes  to  determine  that  these 
changes  do  not  involve  significant 
hazards  considerations. 


Local  Public  Document  Room 
location:  Fairfield  County  Library, 
Garden  and  Washington  Streets, 
Winnsboro,  South  Carolina  29180 

Attorney  for  licensee:  Randolph  R. 
Mahan,  South  Carolina  Electric  and  Gas 
Company,  P.O.  Box  764,  Columbia, 
South  Carolina  29218 

NRC  Project  Director:  Elinor  G. 
Adensam 

Southern  California  Edison  Company,  et 
al.,  Docket  No.  50206,  San  Onofre 
Generating  Station.  Unit  No.  1.  San 
Diego  County,  California 

Date  of  amendment  request:  July  20, 
1987 

Description  of  amendment  request: 
The  proposed  changes  to  the  Technical 
Specifications  would  revise  existing 
Section  4.2.1  Safety  Injection  and 
Containment  Spray  Periodic  Testing,  to 
incorporate  requirements  for  hot 
functional  testing  of  valves  HV851  A 
and  B  into  the  existing  periodic 
functional  tests  of  the  safety  injection 
system.  These  valves  must  open  in  order 
to  initiate  safety  injection  in  the  event  of 
a  lossofcoolant  accident.  The  proposal 
would  also  make  minor  administrative 
and  format  changes  to  Specification 
4.2.1  to  renumber  and  reword  certain 
existing  sections  for  increased  clarity.  In 
addition,  the  proposed  change  would 
delete  interim  Technical  Specification 
4.2.3  which  established  a  temporary 
testing  program  for  valves  HV851  A  and 
B  which  expired  in  November  1985.  This 
interim  specification  is  no  longer 
necessary  since  the  important  aspects  of 
this  test  will  be  incorporated  into  the 
revised  Section  4.2.1. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  (10  CFR  50.92(c))  for 
determining  whether  a  significant 
hazards  consideration  exists.  A 
proposed  amendment  to  an  operating 
license  for  a  facility  involves  no 
significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  (2)  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident 
Tpreviously  evaluated;  or  (3)  involve  a 
significant  reduction  in  a  margin  of 
safety.  The  licensee's  July  20, 1987 
submittal  states  the  following  with 
respect  to  these  three  factors: 

1.  Will  o{>eration  of  the  facility  in 
accordance  with  this  proposed  change 
involves  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 
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Response:  No 

This  change  will  not  sij^nifitantly  increase 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  performance  of  this  test  will  requite 
the  SIS  to  perform  as  if  actually  needed.  All 
valves  will  sequence  and  the  pumps  will  stop 
and/ur  stop  and  restart  as  required.  The 
MOV  850  A.  B  and  C  valves  will  all  open  as 
part  of  this  test  whereas  they  were  not 
required  to  open  in  the  intenm  test.  This 
change  allows  the  SIS  to  remain  in  service 
during  the  test.  This  was  not  the  case 
previously  since  when  the  MOVs  are  locked 
ciosed  the  SIS  cannot  deliver  the  necessary 
flow  to  the  core  should  an  actual  event  occur. 
Openmg  the  MOV  850  A.  B  and  C  valves  will 
not  significantly  increase  the  probability  of 
an  intersystem  LOCA  due  to  the  check  valves 
downstream  of  the  MOV  850  A.  B  and  C 
vHUes  and  the  check  valves  at  the  discharge 
of  the  feedwater  pumps.  In  any  case,  the 
advantage  of  having  SI  available  during  the 
test  outweighs  the  small  increase  in  the 
probability  of  an  intersystem  LOCA, 

This  proposed  change  will  require  an 
enhanced  surveillance  program  Tto  assure 
and  confirm  longterm  system  operability. 
One  of  the  problems  identified  as  causing  the 
1981  valve  failures  was  longterm  set  of  the 
valve  seat  faces.  The  intenm  92  day  interval 
hot  SIS  test  was  designed  to  provide,  among 
other  things,  continuing  assurance  that  the 
actuators  had  adequate  margin  to  overcome 
the  effect  of  longterm  set.  The  results  of  the 
interim  test  program  were  summarized  in 
Amendment  Application  No,  132  submitted 
by  SCK  letter  dated  November  20, 1985.  The 
conclusion  was  that  the  actuators  now  have 
adequate  margin  to  account  for  this 
phenomenon. 

The  proposed  change  provides  a  longterm 
program  which  will  increase  the  time 
between  tests  and  provide  continuing 
assurance  that  the  valves  will  perform  their 
function  under  simulated  conditions. 
Longterm  set  which  may  have  occurred  after 
9Z  davs  will  now  be  monitored  for  its  effect 
after  longer  periods  on  the  order  of  9  months. 
The  changes  in  the  equation  to  determine 
testing  frequency  will  require  more  frequent 
testing  if  actuator  force  is  between  10.000  Ibf 
and  22,000  Ibf. 

Elimination  of  the  interim  T.S..  4.2.3.  is 
merely  administrative  in  nature  since  the 
provisions  of  the  specification  expired  at  the 
refueling  outage  which  began  in  November 
19H5. 

Therefore,  it  is  concluded  that  operation  of 
the  facility  in  accordance  with  this  proposed 
change  will  not  cause  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 
Response:  No 

This  change  modifies  an  existing 
surveillance  requirement  (T.S.  4-2,1)  on  the 
SIS  to  include  a  surveillance  that  was 
previously  done  at  92  day  intervals.  Since  a 
similar  test  has  previously  been  performed 
and  since  it  is  a  surveillance  test  intended  to 
assure  system  operability.  no  new  accidents 


will  be  credted.  The  remaining  changes  are 
purely  administrative  and  do  not  affect  any 
type  of  accident.  Therefore,  it  is  concluded 
that  operation  of  the  facility  in  accordance 
with  this  proposed  change  will  not  create  th« 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  reduction  in  a  margin  of 
safety? 

Response:  No 

The  facility's  margin  of  safety  will  not  be 
decreased  but  will  be  increased  by  having 
increased  and  more  rigorous  surveillance  of 
this  safety  system.  No  system  setpoints  or 
operating  parameters  are  being  changed.  The 
negative  effect  of  the  increased  surveillance 
will  be  increased  maintenance  and  outage 
time,  though  this  will  be  minimized  due  to  the 
test  being  done  as  the  unit  is  being  shut  down 
for  a  planned  MODE  5  operation.  The 
remaining  changes  are  purely  administrative 
and  do  not  affect  a  margin  of  Tsafety. 
Therefore,  it  is  concluded  that  operation  of 
the  facility  in  accordance  with  this  proposed 
change  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  staff  has  reviewed  the  licensee's 
determination  and  agrees  with  their 
analysts.  Therefore,  the  staff  proposes  to 
determine  that  the  proposed  amendment 
does  not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  General  Library.  University  of 
California,  P.  O.  Box  19559.  Irvine. 
California  92713. 

A  ttorney  for  licensee:  Charles  R. 
Kocher,  Assistant  General  Counsel, 
James  Beoletto.  Esquire.  Southern 
Edison  Company,  P.O.  Box  80a 
Rosemead.  California  91770 

NRC  Project  Director  George  W. 
Knighton 

United  States  Department  of  Commerce, 
National  Bureau  of  Standards  (NBS), 
Docket  No.  50184.  NBS  Test  Reactor 

Date  of  amendment  request:  June  22, 
1987 

Description  of  amendment  request 
The  licensee  plans  to  install  seven 
neutron  guide  tubes  through  the 
confinement  building  to  guide  cold 
neutrons  from  the  reactor  into  a  new 
building  called  the  Guide  Hall.  The 
Guide  Hall  will  house  fifteen  or  more 
stateoftheaft  neutron  instruments  which 
will  provide  the  capability,  not  presently 
available  in  the  U.S.,  to  characterize 
new  material,  analyze  chemical  and 
biological  processes,  develop  advanced 
technologies,  and  explore  fundamental 
physical  concepts.  The  guide  tubes  Tare 
mounted  in  pipes  that  penetrate  the 
confinement  building  wall.  The 
penetrations  are  similar  to  existing 
penetrations.  The  pipes  are  sealed  to  the 
wall  with  gaslight  seals  and  the  guide 
tubes/pipes  are  evacuated  and  sealed  at 


each  end  with  gaslight  seals.  In 
addition,  automatic  isolation  valves  are 
provided  in  each  guide  tube  that  serve 
two  functions.  The  primary  function  is  to 
close  automatically  whenever  an  event 
calls  for  sealing  the  building.  The  second 
function  is  to  act  as  beam  tube  shutters 
and  to  seal  the  building  whenever 
maintenance  work  is  being  performed 
on  the  guide  tubes.  The  function  of  these 
valves  is  the  same  as  that  of  existing     , 
isolation  valves  m  the  confinement         ^ 
closure  system. 

In  anticipation  that  it  may  be 
necessary  to  replace  the  existing  reactor 
main  heat  exchangers,  provisions  are 
being  made  now  to  expedite  the 
installation  of  new  heat  exchangers  in 
the  future.  Rather  than  physically 
removing  the  existing  heat  exchangers, 
which  are  located  deep  within  the 
process  room,  they  would  be  left  in 
place  and  the  new  heat  exchangers 
would  be  located  in  a  new,  easily 
accessible  room  adjacent  to  the  west 
wall  of  the  process  room.  The  new 
location  would  be  below  ground  at  the 
elevation  of  the  existing  process  room 
and  have  direct  access  for  personnel 
and  piping.  The  new  room  would  be 
considered  as  part  of  the  confinement 
boundary  and  be  subject  to  the 
confinement  system  Technical 
Specifications. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  no 
significant  hazards  consideration  exists, 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  Thazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee's  evaluation  with  regard 
to  the  three  criteria  in  10  CFR  50.92(c] 
are  as  follows;  The  proposed  r';.inge  in 
the  NBS  Reactor  Technical 
Specifications  does  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  since  the 
proposed  confinement  penetrations  are 
similar  to  existing  penetrations  and 
would  not  affect  confinement  integrity 
or  performance. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  since 
confinement  penetrations  were 
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considered  in  the  original  Safety 
Analysis  Report  and  the  proposed 
penetrations  would  not  affect 
confinement  integrity  performance. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety  since  both  confinement 
structural  integrity  and  confinement 
performance  requirements  would  not  be 
affected. 

The  staff  agrees  with  the  licensee's  no 
significant  hazard  consideration 
determination  analysis  for  the  following 
reasons. 

1.  The  only  Technical  Specification 
change  that  is  being  requested  by  the 
licensee  is  the  addition  of  guide  tubes  to 
Technical  Specification  Section  1.3(2)  to 
read  as  follows:  "Ail  automatic  isolation 
valves  in  Tventilaticn.  process  piping 
and  guide  tubes  are  e.thcr  operable  or 
closed."  The  only  difference  between 
the  existing  and  proposed  Technical 
Specifications  is  the  addition  of  "guide 
tubes." 

2.  The  Technical  Specifications 
dealing  with  the  confinenumt  system 
would  not  be  changed  and,  therefore, 
the  confinement  system  performance 
would  not  be  affected. 

3.  Addition  of  the  new  penetrations 
wduld  not  affect  any  conclusions 
reached  in  previous  accident  analyses. 

4.  The  licensee  has  detailed  structural 
calculations  that  show  the  planned 
penetrations  through  the  confinement 
building  wall,  for  both  the  guide  tubes 
and  heat  exchanger  room,  would  not 
affect  the  structural  integrity  of  the 
confinement  building  and  that  it  would 
continue  to  meet  its  original  design 
objectives. 

Based  upon  the  above  discussion,  the 
staff  proposes  to  determine  that  the 
proposed  changes  do  not  involve  a 
significant  hazards  consideration. 

LocqI  Public  Document  Room 
location:  N/A 

Aftoniey  for  licensee:  N/A 

NRC  Project  Directur:  Herbert  N. 
Berkow 

Wolf  Creek  Nuclear  Operating 
Corporation.  Kansas  Gas  and  Electric 
Comp.Tiiy,  Kansas  Chy  Power  &  Light 
Company,  Kansas  Electric  Power 
Cooperative,  Inc.,  Docket  No.  50482, 
Wolf  Creek  Generating  Station,  Coffey 
County,  Kansas 

Datp  of  amendment  request:  July  28. 
198.'. 

Description  of  amendment  request: 
This  application  for  amendment  revises 
Technical  Specification  Figure  6.22  to 
reflect  changes  in  organizational 
reporting  relationships.  Technical 
Specification  6.31  is  also  being  revised 
to  replace  reference  to  the  Site  Health 
Physicist  with  a  reference  to  the 
Radiation  Protection  Manager. 


The  f'.rst  requested  revision  results 
from  changes  m  reporting  relationships. 
The  Medical  and  Safety  Groups  are 
being  deleted  from  Figure  6.22  as  they 
now  report  through  the  Operating 
Corporation  Organization.  Figure  6.21,  to 
the  Director  Administrative  Services. 
The  Rt^sults  Enpineenng  Group 
previously  reporting  to  the 
Superintendent  of  Plant  Support  now 
reports  to  the  Superintendent  of 
Technical  Support.  The  Health  Physics 
Group  previously  reporting  to  the 
Superintendent  of  Technical  Support 
now  reports  to  the  Superintendent  of 
Plant  Support.  These  changes  represent 
organizational  enhancements  by  altering 
reporting  rt^lationships  and  do  not 
constitute  a  change  in  job 
responsibilities  or  overall  organizational 
commitments. 

The  second  requested  revision  allows 
a  quahfied  individual  to  assume  the 
responsibilities  of  the  Radiation 
Prote<::tion  Manacer  if  he  or  she  meets  or 
exceeds  the  qualifications  required  by 
Technical  Specification  6.3.1.  This 
change  does  not  reduce  the  level  of 
Jieahh  Physics  expertise  within  the 
Plant  Staff  since  the  same  technical  and 
management  responsibilities  are  still 
embodied  in  the  Plant  Support 
Organization. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  In 
accordance  with  the  requirements  of  10 
CFR  50.92  the  licensee  has  submitted 
Tthe  following  no  significant  hazards 
determination: 

The  proposed  revisions  do  not  involve 
a  significant  increase  in  the  probability 
or  consequences  of  an  accident 
previously  evaluated  These  changes 
involve  organizational  modifications 
and  reassignment  of  responsibilities,  as 
such,  have  no  effect  on  plant  equipment 
or  reduce  the  level  of  qualifications  for 
the  Radiation  Protection  Manager. 

The  proposed  revisions  do  not  create 
the  possioility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated.  These  changes  do  not  affect 
plant  systems  or  the  overall  operating 
philosophy  of  Wolf  Creek  Generating 
Station. 

The  proposed  revisions  do  not  involve 
a  significant  reduction  in  a  margin  of 
safety.  These  changes  do  not  involve 
any  changes  in  overall  organizational 
commitments.  Organizational 
modifications  and  reassignment  of 
responsibilities  do  not  reduce  any 
margin  of  safety. 

Based  on  the  above  discussions  it  has 
been  determined  that  the  requested 
Technical  Specification  revisions  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  or  other  adverse  condition  over 


previous  evaluations:  or  create  the 
possibility  of  a  new  or  different  kind  of 
accident  or  condition  over  previous 
evaluations;  or  involve  a  significant 
reduction  in  a  margin  of  safety. 
Therefore,  the  requested  license 
amendment  does  not  involve  a 
significant  hazards  consideration. 

Based  on  the  previous  discussion,  the 
licensee  concluded  that  the  proposed 
amendment  request  does  not  involve  a 
significant  increase  in  the  probability  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  nor 
involve  a  significant  reduction  in  the 
required  margin  of  safety.  The  NRC  staff 
has  reviewed  the  licensee's  no 
significant  hazards  considerations 
determination  and  agrees  with  the 
licensee's  analysis.  The  staff  has. 
therefore,  made  a  proposed 
determination  that  the  licensee's  request 
does  not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Emporia  State  University, 
William  Allen  White  Ubrary,  1200 
Commercial  Street,  Emporia.  Kansas 
66801  and  Washburn  University  School 
of  Law  Library,  Topeka  Kansas 

Attorney  for  licensee:  jay  Silberg. 
Esq.,  Shaw,  Pittman.  Potts  and 
Trowbridge.  2300  N  Street,  NW., 
Washington.  DC  20037 
NRC  Project  Director:  Jose  A.  Calvo 

PREVmiSLY  PIBLISHED  NOTICES 
OF  C0NSiDER.\T10\  OF  ISSL.ASCE 
OF  .AMENDMENTS  TO  OPKR.ATINt; 
LICENSES  AND  PROPOSED  NO 
SIGNIFICANT  H.AZARDS 
CONSIDERATION  DETERMINATION 
AND  OPPO.RTL  NITY  FOR  HEARING 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  because  time  did  not 
allow  the  Commission  to  wait  for  this 
biweekly  notice.  They  are  repeated  here 
because  the  biweekly  notice  lists  all 
amendments  proposed  to  be  issued 
involving  no  si'^nificant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Dake  Power  Company.  Docket  Nos. 
50.'i69  and  50S70,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Dates  of  amendment  request:  May  4 
and  July  2. 1987 

Brief  description  of  amendments:  The 
proposed  amendments  would  revise  the 
Technical  Specifications  (TSs)  to 
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incorporate  the  ventilation  system  of  the 
Equipment  Staging  Building  (ESB)  as  a 
new  gaseous  effluent  release  point,  to 
specify  the  limiting  conditions  for 
operation  and  surveillance  requirements 
for  this  ventilation  system  and  its 
monitoring  instrumentation,  and  to  add 
associated  requirements  to  the  gaseous 
waste  sampling  and  analysis  program. 

Date  of  publication  of  individual 
notice  in  Federal  Register:  July  31, 1987 
(52  FR  28624) 

Expiration  date  of  individual  notice: 
August  31,  1987 

Local  Public  Document  Room 
location:  Atkins  Library,  University  of 
North  Carolina.  Charlotte  (UNCC) 
Station.  .W.ith  Carolina  28223 

NOTICE  OF  ISSUANCE  OF 
AMENDMENT  TO  TFACILITY 
OPERATING  UCENSE 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropnate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated.  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendments.  (2)  the  amendments,  and 
(3)  the  Commission's  related  Tietters, 
Safety  Evaluations  and/or 
Environmental  Assessments  as 
indicated.  All  of  these  items  are 
available  for  public  inspection  at  the 


Commission's  Public  Document  Room, 
17-17  H  Street,  NW.,  Washington,  DC, 
and  at  the  local  public  document  rooms 
for  the  particular  facilities  involved.  A 
copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Director.  Division  of  Reactor  Projects. 

Arizona  Public  Service  Company,  et  al, 
Docket  Nos.  SIN  50-528,  STN  50-529 
and  STN  50-530.  Palo  Verde  Nuclear 
Generating  Station,  Units  1,  2  and  3, 
Maricopa  County,  Arizona 

Date  of  applications  for  amendments: 
January  23, 1987  (as  supplemented  by 
letter  dated  May  15, 1987),  April  6,  May 
4  and  May  6. 1987. 

Brief  description  of  amendments:  The 
amendments  revised  the  surveillance 
requirements  in  Specification  4.6.4.2  for 
the  hydrogen  recombiner  system,  the 
pressurizer  heater  capacity  in 
Specification  3/4.4.3,  the  definition  in 
Table  2.21  of  the  Rate  and  Band  terms 
which  provide  input  to  the  Variable 
Overpower  Trip  function,  and  the 
number  of  steps  in  Specification  3.0.3  for 
achieving  Cold  Shutdown. 
Date  of  issuance:  August  14.  1987 
Effective  date:  August  14, 1987 
Amendment  Nos.:  19. 10  and  1 
Facility  Operating  License  Nos. 
NPF4L  NPF51  and  NPF65:  Amendments 
change  technical  specifications. 

Date  of  initial  notice  in  Federal 
Register  May  6.  1987  (52  FR  16940)  and 
June  3. 1987  (52  FR  20796)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  August  14. 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library. 
Business  and  Science  Division,  12  East 
McDowell  Road.  Phoenix,  Arizona 
85004. 

Boston  Edison  Company  Docket  No.  50- 
293,  Pilgrim  Nuclear  Power  Station, 
Plymouth  County,  Massachusetts 

Date  of  application  for  amendment: 
May  29, 1987.  as  supplemented  by  a 
letter  dated  July  15. 1987. 

Brief  description  of  amendment:  This 
amendment  revises  the  Technical 
Specifications  to  refiect  modifications  to 
the  Standby  Liquid  Control  System  in 
reponse  to  the  Anticipated  Transient 
Without  Scram  Rule,  10  CFR  50.62(c)(4). 
Date  of  issuance:  August  5,  1987 
Effective  dote:  August  5. 1987 
Amendment  No.:  102 
Facility  Operating  License  No. 
DPR-35:  Amendment  revised  the 
Technical  Specifications. 


Date  of  initial  notice  in  Federal 
Register  June  17. 1987  (52  FR  23096)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  5.  1987 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Plymouth  Public  Library,  11 
North  Street,  Plymouth,  Massachusetts 
02360. 


UM  I 


Boston  Edison  Company  Docket  No. 
50293,  Pilgrim  Nuclear  Power  Station, 
Plymouth  County,  Massachusetts 

Date  of  application  for  amendment' 
February  18, 1987. 

Brief  descripiton  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  by  correcting  addresses 
for  reports  to  NRC  to  comply  with  the 
revision  to  10  CFR  50.4. 

Date  of  issuance:  August  5, 1987 

Effective  date:  August  5, 1987 

Amendment  No.:  103 

Facility  Operating  License  No. 
DPR35.  Amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  17,  1987  (52  FR  23096) 
TThe  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  5. 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Plymouth  Public  Library.  11 
North  Street,  Plymouth,  Massachusetts 
02360. 

Carolina  Power  &  Light  Company, 
Docket  Nos.  50-325  and  50-324, 
Brunswick  Steam  Electric  Plant,  Units  1 
and  2,  Brunswick  County,  North 
Carolina 

Dates  of  application  for  amendments: 
August  29. 1986,  as  supplemented  July 
16,  1987 

Brief  description  of  amendments:  The 
amendments  remove  the  requirement 
that  primary  containment  isolation 
valves  only  be  tested  in  the  cold 
shutdown  or  refueling  modes  of 
operation.  The  containment  isolation 
valves  are  capable  of  being  tested 
during  power  operation. 
Date  of  issuance:  August  10, 1987 
Effective  date:  August  10,  1987 
Amendments  Nos.:  110  and  137 
Facility  Operating  License  Nos. 
DPR71  andDPR62:  Amendments  revise 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  8, 1986  (51  FR  36084) 
TThe  July  16, 1987  letter  provided 
supplemental  information  which  diii  not 
change  the  initial  determination  as 
published  in  the  Federal  Register.  The 
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Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  10, 1987. 

No  significant  hazards  consideration 
commetits  received:  No. 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Library,  601  S.  College  Road, 
Wilmington.  North  Carolina  28403-3297. 

Commonwealth  Edison  Company, 
Docket  Nos.  STN  50-154  and  STN  50- 
455,  Byron  Station,  Unit  Nos.  1  and  2, 
Ogle  County,  Illinois 

Date  of  application  for  amendments: 
September  10, 1986,  supplemented 
October  7. 1986;  and  March  5. 1987 
Brief  description  of  amendments: 
These  amendments  revise  the 
Administrative  Controls  section  of  the 
Technical  Specification  to  reflect  a  new 
organization  and  add  requirements  to 
the  Technical  Specifications  that  the 
High  Energy  Line  Break  Isolation 
Sensors  be  operable.  The  October  7. 
1986  submittal  was  made  to  correct  the 
orginal  submittal  and  did  not  contain 
any  substantive  changes. 
Date  of  issuance:  )ulv  23, 1^7 
Effective  date:  July  23, 1987 
Amendment  Nos.:  9 
Facility  Operating  License  Ncys.  NPF- 
37  and  NPF-66:  Amendment*  revised 
the  TTechnical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  8, 1986  {51  FR  36085) 
and  April  22.  1987  (52  FR  13334).  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  July  23, 1987 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Rockford  Public  Library.  215  N. 
Wyman  Street.  Rockford.  Illinois  61103. 

Commonwealth  Edison  Company. 
Docket  Nos.  50-254  and  50-265,  Quad 
Cities  Nuclear  Power  Station,  Units  1 
and  2,  Rock  Island  County,  Illinois 

Dote  of  application  for  amendments: 
May  14, 1986 

Brief  description  of  amendments:  4KV 
Bus  Tie  operability  and  surveillance 
requirements  for  Units  1  and  2  have 
been  incorporated  to  assure  availability 
of  an  alternative  offsite  electrical  power 
source. 

Date  of  issuance:  August  6. 1098 

Effective  date:  August  6. 1987 

Amendment  Nos.:  102.  99 

Facility  Operating  License  Nos. 
DPR29  and  DPR30:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  19. 1988  151  FR 
41848).  The  Commission's  related 
evaluation  of  the  amendments  Is 


contained  in  a  Safety  Evaluation  dated 
August  6, 1987 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Dixon  Public  Library.  221 
Hennepin  Avenue,  Dixon,  Illinois  61021. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-295  and  50-304,  Zion 
Nuclear  Power  Station,  Unit  Nos.  1  and 
2,  Lake  County,  Illinois 

Date  of  application  for  amendments: 
April  9, 1987 

Brief  description  of  amendments: 
These  amendments  expand  the 
containment  isolation  valve  list,  correct 
minor  errors,  and  incorporate  guidance 
of  NUREG-0452.  Rev.  4. 

Date  of  Issuance:  June  23, 1987 

Effective  date:  June  23, 1987 

Amendment  Nos.:  105  and  95 

Facility  Operating  License  Nos.  DPR- 
39  and  DPR~48:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  noti^jn  Federal 
Register:  May  20,  1987t32  FR  18975)  The 
Commissions  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  lune  23. 1987. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Waukegan  Public  Library,  128 
N.  County  Street  Waukegan.  Illinois 
60085. 

Commonwealth  Eldison  Company. 
Docket  Nos.  50-295  and  50-304,  Zion 
Nuclear  Power  Station,  Unit  Nos.  1  and 
2,  Lake  County,  Illinois 

Date  pf  application  for  amendments: 
April  8,  1987 

Brief  description  of  amendments: 
These  amendments  revise  the  specimen 
capsule  withdrawal  schedule  to 
incorporate  the  removal  of  two 
additional  specimen  capsules  at 
fluences  in  excess  of  those  expected  at 
End  of  Life.  This  is  consistent  with  the 
requirements  of  10  CFR  50,  Appendix  H. 

Date  of  issuance:  July  20,  1987 

Effective  date:  July  20,  1987 

Amendment  Nos.:  106  and  96 

Facility  Operating  License  Nos. 
DPR39  and  DPR48:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  m  Federal 
Register  May  20.  1987  (52  FR  18974)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  July  20, 1987. 

No  significant  hazards  consideration 
comrnents  received:  No 

Local  Public  Document  Room 
location:  Waukegan  Public  Library,  128 
N.  County  Street,  Waukegan,  Illinois 
60085. 


Connecticut  \ankee  .Momic  Power 
Company,  Docket  No.  50213,  Haddam 
Neck  Plant,  Middlesex  County, 
Connecticut 

Date  of  application  for  amendment: 
February  20, 1987. 

Brief  description  of  amendment:  By- 
Product  Material  License  No.  0611682-01 
was  issued  May  13, 1966  to  allow  the 
possession  and  use  of  certain  byproduct 
materials  prior  to  the  issuance  of  the 
Haddam  Neck  Operating  License  (DPR- 
16).  This  amencftnent  adds  conditions  to 
the  Operating  License  (DPR-16)  to 
permit  the  possession  and  use  of  certain 
byproduct  materials  currently  allowed 
by  the  byproduct  material  license. 

Date  of  issuance:  August  5, 1987 

Effective  date:  August  5, 1987 

Amendment  No.:  92 

Facility  Operating  License  No. 
DPR61:  Amendment  revised  the 
technical  specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  25,  1987  (52  FR  9565). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  August  5, 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Russell  Library,  124  Broad 
Street,  Middletown,  Connecticut  06457. 

Dairyland  Power  Cooperative,  Docket 
No.  50409  ,  LaCrosse  Boiling  Water 
Reactor.  LaCrosse,  Wisconsin 

Date  of  application  for  amendment: 
May  22, 1987 

Brief  description  o^  amendment:  This 
amendment  modifies  Provisional 
Operating  License  No.  DPR-45  to 
possessbutnotoperate  status. 

Date  of  issuance:  August  4.  1987 

Effective  Date:  August  4. 1987 

Amendment  .\'o.:  56 

Facility  Operating  License  .Vo.  DPR- 
45.' This  amendment  revises  the  license. 

Date  of  initial  notice  m  Federal 
Register:'  July  1.  1987  (52  FR  24546).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  4.  1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  LaCrosse  Public  Library,  800 
Main  Street.  LaCrosse,  ■V\'isconsin  54601. 

Duke  Power  Company,  et  al.,  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  application  for  amendments: 
June  10, 1987,  as  supplemented  June  11 
and  16, 1987 

Brief  description  of  amendments:  The 
amendments  allow  the  extension,  on  a 
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one-time  basis,  of  several  18-month 
Technical  Specification  surveillance 
intervals  until  the  first  refueling  outage 
for  Unit  2. 

Date  of  issuance:  August  7,  1987 

Effective  date:  August  7, 1987 

Amendment  Nos.:  29  and  20 

Facility  Operating  License  Nos.  NPF- 
33  and  \'PF-52:  Amendments  revised 
the  Technical  Specifications. 

Date  (if  initial  notice  in  Federal 
Register;  July  1,  1987  (52  PR  24548)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  August  7,  1987 

No  significant  hazards  consideration 
comments  received:  .No 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street,  Rock  Hill,  South  Carolina 
29730. 

Duke  Po;v(!r  Company,  Docket  Nos. 
50-2&9.  50-27,1,  and  50-287,  Oconee 
Nuclear  Station,  Units  1,  2,  and  3, 
Oconee  County,  South  Carolina 

Date  of  application  for  amendments: 
November  19, 1985.  as  supplemented 
June  16, 1986,  February  18,  1987  and  June 
5,  1987 

Brief  description  of  amendments:  The 
amendments  revise  the  Station's 
common  Technical  Specifications  to 
allow  the  use  of  the  multielement 
(th.'-eefuelassembly)  spent  fuel  casks  in 
the  Oconee  Unit  3  spent  fuel  pool. 
Date  of  Issuance:  August  6, 1987 
Effective  date:  August  6, 1987 
Amendment  Nos  :  160, 160,  and  157 
Facility  Operating  Licenses  Nos. 
DPR-38.  DPR-^7.  and  DPR-55: 
Amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  12.  1907  (52  FR  7682) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  August  6, 1987,  and  in" 
an  Environmental  .Assessment  dated 
July  30.  1987  (52  FR  29098) 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Oconee  County  Library,  501 
West  Southbroad  Street",  Walhalla, 
South  Carolina  29691 

General  Electric  Company,  Docket  No. 
5070,  General  Electric  Test  Reactor 

Date  of  application  for  amendment: 
April  2,  1987 

Brief  description  of  amendment:  The 
proposed  amendment  would  revise  the 
Technical  Specifications  (TS)  to 
authorize  the  deletion  of  the  cooling 
tower  from  the  definition  of  the  reactor 
facility. 

Date  of  issuance:  August  3,  1987 

Effective  Date:  August  3, 1987 


Amendment  No.:  15 

Facility  License  No.  77i;.-This 
amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  17,  1987  (52  FR  23098)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  3, 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  N/A 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Georgia,  Docket  Nos.  50-321  and  50-366, 
Edwin  I.  Hatch  Nuclear  Plant.  Units  1 
and  2,  Appling  County,  Georgia 

Date  of  application  for  amendments: 
August  25, 1986,  as  supplemented 
January  23  and  April  30, 1987 

Brief  description  of  amendments:  The 
amendments  modified  the  Technical 
Specifications  by  revising  the  high  room 
temperature  setpoints  for  the  Reactor 
Water  Cleanup  system. 
Date  of  issuance:  August  10, 1987 
Effective  dote:  August  10, 1987 
Amendment  Nos.:  144  and  79 
Facility  Operating  License  Nos.  DPR- 
57  and  NPF-5:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  26, 1987  (52  FR  5855) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  August  10, 1987 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Appling  County  Public  Library, 
301  City  Hall  Drive,  Baxley,  Georgia 
31513 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton. 
Georgia,  Docket  Nos.  50-321  and  50-366, 
Edwin  \.  Hatch  Nuclear  Plant,  Units  1 
and  2,  Appling  County,  Georgia 

Dates  of  applications  for 
amendments:  Fehruary  17,  May  16, 
August  27,  October  27,  and  November 
24,  1986 

Brief  description  of  amendments:  The 
amendments  modify  the  Technical 
Specifications  to  reflect  organization 
changes. 
Date  of  issuance:  August  10,  1987 
Effective  dote:  August  10, 1987 
Amendment  Nos.:  145  and  80 
Fa'  'lity  Operating  License  Nos.  DPR- 
57  and  NPF-5:  Amendments  revised  the 
Technical  Specifications. 

Dates  of  initial  notices  in  Federal 
Register  May  7, 1986  (51  FR  16928),  July 
2. 1986  (51  FR  24255),  October  19. 1988 


(51  FR  41854),  December  17, 1988  (51  FR 
45200)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
August  10,  1987 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Appling  County  Public  Library, 
301  City  Hall  Drive,  Baxlev,  Georgia 
31513 

Gulf  States  Utilities  Company,  Docket 
No.  5(^458,  River  Bend  Station.  Unit  1 
West  Feliciana  Parish,  Louisiana 

Date  of  application  for  amendment: 
May  15, 1987  as  supplemented  June  30, 
and  July  15, 1987. 

Brief  description  of  amendment:  This 
amendment  authorizes  onetime 
extensions  to  the  surveillance  intervals 
for  certain  reactor  protection  system 
and  isolation  actuation  instrumentation 
until  the  first  refueling  outage  scheduled 
to  begin  September  15, 1987. 

Date  of  issuance:  August  3, 1987. 

Effective  date:  August  3, 1987. 

Amendment  No.:  8 

Facility  Operating  License  No.  NPF- 
47.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  1,  1987  (52  FR  24553).  The 
hcensee's  June  30, 1987  submittal 
withdrew  the  Technical  Specification 
change  request  specified  in  Attachment 
4  to  the  May  15. 1987  application  and  the 
July  15, 1987  letter  provided  clarification 
regarding  typographical  errors  in  the 
May  15, 1987  submittal.  These 
submittals  did  not  alter  the  NRC  staffs 
determination  of  no  significant  hazards 
as  published  in  the  Federal  Register.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  3, 1987. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Government  Documents 
Department,  Louisiana  State  University. 
Baton  Rouge,  Louisiana  70803 

Gulf  States  UtiUties  Company.  Docket 
No.  50-458.  River  Bend  Station.  Unit  1 
West  Feliciana  Parish,  Louisiana 

Date  of  application  for  amendment: 
May  11, 1987  as  supplemented  July  15 
and  27, 1987. 

Brief  description  of  amendment  This 
amendment  authorizes  onetime 
extensions  to  the  surveillance  intervals 
for  certain  reactor  protection  system 
and  engineered  safety  feature 
instrumentation  and  other 
miscellaneous  systems  until  the  first 
refueling  outage  scheduled  to  begin 
September  15, 1987. 
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Date  of  issuance:  August  12, 1987. 

Effective  date:  August  12, 1987. 

Amendment  No.:  9 

Facility  Operating  License  No.  NPF- 
47.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  1,  1987  (52  FR  24552].  The 
hcensee's  luly  15  and  27.  1987  submittals 
provided  editorial  changes  to  the  May 
11, 1987  submittal  and  did  not  alter  the 
NRC  staffs  determination  of  no 
significant  hazards  as  published  in  the 
Federal  Register.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
August  12,  1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Government  Documents 
Department.  Louisiana  State  University, 
Baton  Rouge,  Louisiana  70803. 

Louisiana  Power  and  Light  Company, 
Docket  No.  50-382,  Waterford  Steam 
Electric  Station,  Unit  3,  St.  Charles 
Parish,  Louisiana 

Date  of  amendment  request:  March  26, 
1987,  as  supplemented  by  letter  dated 
May  8.  1987. 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  by  adding  operability  and 
surveillance  requirements  for  the 
Auxiliary  Pressurizer  Spray  system. 

Date  of  issuance:  August  12, 1987. 

Effective  date:  August  12, 1987. 

Amendment  No.:  22 

Facility  Operating  License  No.  NPF- 
38.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  17.  1987  (52  FR  23099)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  12,  1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library.  Louisiana  Collection,  Lakefront, 
New  Orleans,  Louisiana  70122 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-245,  Millstone 
Nuclear  Power  Station,  Unit  No.  1,  New 
London  County,  Connecticut 

Date  of  application  for  amendment: 
May  21, 1987  as  supported  by  letters 
dated  June  30  and  July  14, 1987. 

Brief  description  of  amendment:  This 
amendment  will  revise  the  current 
Tminimum  critical  power  ratio  (MCPR). 
the  linear  heat  generation  (LHGR),  and 
the  maximum  average  planar  linear  heat 
generation  rate  (MAPLHGR)  to  reflect 
Reload  ll/Cycle  12  operation  using  196 


General  Electric  type  GE8x8EB  (GE-8B) 
fuel  assemblies. 

Date  of  issuance:  August  6, 1987 

Effective  date:  August  6, 1987 

Amendment  No.:  6 

Facility  Operating  License  No. 
DPR21.  Amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  2.  1987  (52  FR  25099).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  m  a  Safety 
Evaluation  dated  August  6,  1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Waterford  Public  Library,  49 
Rope  Ferry  Road,  'Waterford, 
Connecticut  06385. 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-423,  Millstone 
Nuclear  Power  Station  Unit  No.  3,  Town 
of  Waterford,  Connecticut 

Date  of  application  for  amendment: 
February  26, 1987 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specification  Tables  3.31  and  3.32  to 
delete  functional  unit  21  (Reactor  Trip 
Bypass  Breakers).  This  is  an  editorial 
change  to  ensure  consistency  of  the 
Millstone  3  Technical  Specifications 
with  Generic  Letter  85-09. 
Date  of  issuance:  August  7. 1987 
Effective  date:  August  7, 1987 
Amendment  No.:  8 
Facility  Operating  License  No.  NPF- 
49.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  25, 1987  (52  FR  9578) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  August  7,  1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  W'aterford  Public  Library.  Rope 
Ferry  Road.  Waterford.  Connecticut. 

Portland  General  Electric  Company, 
Docket  No.  50-344,  Trojan  Nuclear 
Plant.  Columbia  County,  Oregon 

Date  of  application  for  amendment: 
February  20, 1987,  as  revised  April  20. 
1987 

Brief  description  of  amendment:  The 
amendment  revised  the  steam  generator 
tube  plugging  criteria  based  upon  the 
use  of  the  F*  distance  criteria. 

Date  of  issuance:  August  7,  1987 

Effective  date:  August  7, 1987 

Amendment  No.:  133 

Facility  Operating  License  No.  NPF-1: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  May  6, 1987  (52  FR  16952)  The 


Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  7. 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Branford  Price  Millar  Library. 
Portland  State  University.  731  S.  W. 
Harrison  St..  Portland  Oregon  97207 

Southern  California  Edison  Company,  et 
al,  Docket  Nos.  50-361  and  50-362,  San 
Onofre  Nuclear  Generating  Station, 
Units  2  and  3,  San  Diego  County, 
California 

Date  of  applications  for  amendments: 
January  24, 1984:  April  19,  July  1  and 
October  25, 1985,  and  February  7, 1986. 

Brief  description  of  amendments:  The 
amendments  revise  the  operating 
licenses  by  deleting  License  Condition 
2.C.(5)  relating  to  environmental 
qualification  of  electrical  equipment. 
The  amendments  also  revise  Technical 
Specification  3/4.3.2,  "Engineered  Safety 
Feature  Actuation  System 
Instrumentation;"  3/4.3.3.6.  "Accident 
Monitoring  Instrumentation;"  and  3/ 
4.7.1.5,  "Main  Steam  Isolation  Valves." 

Dote  of  issuance:  August  14, 1987 

Effective  date:  August  14. 1987,  to  be 
implemented  within  30  days  of  issuance. 

Amendment  Nos.:  60  and  49 

Facility  Operating  License  Nos.  NPF- 
10  and  NPF-15:  The  amendments  delete 
certain  conditions  of  the  licenses  and 
change  the  Technical  Specifications. 

Date  of  initial  notice  m  Federal 
Register  April  9.  1986  (51  FR  12240);  and 
June  4,  1986  (51  FR.  20375)  and  May  21. 
1986  (18694).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
August  14.  1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  General  Library,  University  of 
California.  Irvine.  California  92713. 

Wolf  Creek  Nuclear  Operating 
Corporation,  Kansas  Gas  and  Electric 
Company.  Kansas  City  Power  &  Light 
Company,  Kansas  Electric  Power 
Cooperative,  Inc.,  Docket  No.  50-482, 
Wolf  Creek  Generating  Station,  Coffey 
County,  Kansas 

Date  of  amendment  request:  May  7, 
1987. 

Brief  description  of  amendment:  The 
amendment  revised  Technical 
Specification  3.35,  Engineered  Safety 
Features  (ESF)  response  tim.es  for  items 
2. a.  (Containment  PressureHighl.  Safety 
Injection).  3. a   (Pressurizer  PressureLow, 
Safety  Injection),  and  4. a,  (Steam  Line 
PressureLow,  Safety  Injection). 

Date  of  issuance:  August  4.  1987. 
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Effective  date:  August  4, 1987. 

Amendment  No.:  9 

Facility  Operating  License  No.  NPF- 
42.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  20. 1987  (52  FR  18991).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  4, 1987. 

No  significant  hazards  consideration 
comments  received;  No, 

Local  Public  Document  Room 
location:  Emporia  State  University, 
William  Allen  White  Library,  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library,  Topeka  Kansas 

NOTICE  OF  ISSUANCE  OF 
AMENDMENT  TO  FACILITY 
OPERATING  UCENSE  AND  HNAL 
DETERMINATION  OF  NO 
SIGNinCANT  HAZARDS 
CONSIDERATION  AND 
OPPORTUNITY  FOR  HEARING 
(EXIGENT  OR  EMERGENCY 
CIRCUMSTANCES) 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 
amendment  complies  with  the  standards 
and  requirements  of  the  Atomic  Energy 
TAct  of  1954,  as  amended  (the  Act),  and 
the  Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  1,  which  are  set  forth  in  the 
license  amendment. 

Because  of  exigent  or  emergency 
circumstances  associated  witJi  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  publish, 
for  public  comment  before  issuance,  its 
usual  30day  Notice  of  Consideration  of 
Issuance  of  Amendment  and  Proposed 
No  Significant  Hazards  Consideration 
Determination  and  Opportunity  for 
Hearing.  For  exigent  circumstances,  the 
Commission  has  either  issued  a  Federal 
Register  notice  providing  opportunity  for 
public  comment  or  has  used  local  media 
to  provide  notice  to  the  public  in  the 
area  surrounding  a  licensee's  facility  of 
the  licensee's  application  and  of  the 
Commission's  proposed  determination 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 
reasonable  opportunity  for  the  public  to 
comment,  using  its  best  efforts  to  make 
available  to  the  public  means  of 
communication  for  the  public  to  respond 
quickly,  and  in  the  case  of  telephone 
comments,  the  comments  have  been 
recorded  or  transcribed  as  appropriate 


and  the  licensee  has  been  informed  of 
the  public  comments. 

In  circumstances  where  failure  to  act 
in  a  timely  way  would  have  resulted,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resumption  of  operation  or  of 
increase  in  power  output  up  to  the 
plant's  licensed  power  level,  the 
Commission  may  not  have  had  an 
opportunity  to  provide  for  public 
comment  on  its  no  significant  hazards 
determination.  In  such  case,  the  license 
amendment  has  been  issued  Twithout 
opportunity  for  comment.  If  there  has 
been  some  time  for  public  comment  but 
less  than  30  days,  the  Commission  may 
provide  an  opportunity  for  public 
comment.  If  comments  have  been 
requested,  it  is  so  stated.  In  either  event, 
the  State  has  been  consulted  by 
telephone  whenever  possible. 

Under  its  regulation,'!,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for  a 
hearing  from  any  person,  in  advance  of 
the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have  been 
issued  and  made  effective  as  indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment,  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment,  as  indicated.  AH  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room.  1717  H  Street.  NW.,  Washington, 
DC,  and  at  the  local  public  document 
room  for  the  particular  facility  involved. 

A  copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 


UM  I 


Washington,  DC  20555,  .Attention: 
Director,  Division  of  Reactor  Projects. 

The  Commission  is  also  offering  an 
opportunity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendments.  By 
September  25. 1987,  th€  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facihty  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  lo 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
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reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  crossexamine 
witnesses. 

Since  the  Commission  has  made  a 
final  determination  that  the  amendment 
involves  no  significant  hazards 
consideration,  if  a  hearing  is  requested, 
it  will  not  stay  the  effectiveness  of  the 
amendment.  Any  hearing  held  would 
take  place  while  the  amendment  is  in 
effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street.  NW., 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  tollfree 
telephone  call  to  Western  Union  at  (800) 
325-WOO  (in  Missouri  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  (Project  Director]: 
petitioner's  name  and  telephone 
number  date  petition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
CounselBethesda,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  and  to  the  attorney  for  the 
licensee.  ^— 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board,  that 
the  petition  and/or  request  Tshould  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2.714(a)(l)(i}- 
(v)  and  2.714(d). 


Niagara  Mohawk  Power  Corporation, 
Docket  No.  5&-110,  Nine  Mile  Point 
Nuclear  Station,  Unit  No.  2,  Scriba  New 
York 

Date  of  application  for  amendment: 
July  22,  1987 
Brief  description  of  amendment:  This 

amendment  revises  Technical 
Specification  3/4.7.1  to  change  the 
service  water  supply  header  discharge 
temperature  to  77'F  or  less  during  the 
startup  test  program  at  power  levels 
below  50%. 

Date  of  issuance:  July  31. 1987 

Effective  date:  July  22, 1987 

Amendment  \'o.:  1 

Facility  Operating  License  No.  NPF-69: 
Amendment  revised  the  Technical 
Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration;  No 

The  Commission's  related  evaluation 
of  the  amendment,  consultation  with  the 
State,  and  final  determination  of  no 
significant  hazards  consideration  are 
contained  in  a  Safety  Evaluation  dated 
July  31.  1987. 

Attorney  for  the  Licensee:  Mark  J. 
Wetterhahn,  Conner  &  Wetterhahn,  PC. 
1747  Pennsylvania  Avenue.  NW., 
Washington.  DC  20006. 

Local  Public  Document  Room 
location:  Penfield  Library,  State 
TUniversity  College,  Oswego,  New  York 
13126. 

NRC  Project  Director.  Robert  A. 
Capra,  Acting 

Northeast  Nuclear  Energy  Company,  et 
al,  Docket  No.  50-245,  Millstone 
Nuclear  Power  Station.  Unit  No,  1,  New 
London  County,  Connecticut 

Date  of  application  for  amendment: 
May  22,  1987 

Brief  description  of  amendment: 
Proposed  change  to  Technical 
Specification  Sections  3.4,  4.4,  and  the 
associated  bases  to  refiect  compliance 
with  10  CFR  50.62  requirement  for 
Standby  Liquid  Control  Systems. 
Proposal  change  uses  B-10  enriched 
sodium  pentaborate  to  achieve 
equivalent  injection  capacity. 

Date  of  issuance:  July  30, 1987 

Effective  date:  July  30, 1987 

Amendment  No.:  5 

Facility  Operating  License  No. 
DPR21.  Amendment  revised  the 
Technical  Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  Yes,  July  2, 1987  (52  FR 
25907). 

Comments  received:  No. 

The  Commission's  related  evaluation 
of  the  amendment,  consultation  with  the 
State,  and  final  determination  of  no 


significant  hazards  consideration  are 
contained  in  a  Safety  Evaluation  dated 
July  30,  1987. 
Attorney  for  the  licensee:  Gerald 

Garfield,  Esquire,  Day,  Berry  and 
Howard.  One  Constitution  Plaza, 
Hartford.  Connecticut  06103. 

Local  Public  Document  Room 
location:  Waterford  Public  Library.  49 
Rope  Ferry  Road.  Waterford, 
Connecticut  06385 

Project  Director  Cecil  O,  Thomas 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-245.  Millstone 
Nuclear  Power  Station,  Unit  No.  1,  New 
London  County,  Connecticut 

Date  of  application  for  amendment: 
July  23. 1987  as  supplemented  July  30. 
1987. 

Brief  description  of  amendment:  The 
changes  to  the  technical  specifications 
(TS)  allows  startup  of  Millstone  Unit  No. 
1  with  flow  indication  from  nineteen  (19) 
jet  pumps,  rather  than  the  previously 
required  twenty  (20)  and  revises  jet 
pump  surveillance  provisions.  The 
technical  specifications  currently  permit 
operation  with  flow  indication  from 
nineteen  (19)  jet  pumps  This 
requirement  is  unchanged. 

Date  of  issuance:  August  6. 1987 

Effective  date:  August  6. 1987 

Amendment  No.:  7 

Facility  Operating  License  No.  DPR- 
21.  Amendment  revised  the  Technical 
Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  .No. 

The  Commission's  related  evaluation 
of  the  amendment  and  final 
determ.ination  of  no  significant  hazards 
consideration  are  considered  in  a  Safety 
Evaluation  dated  August  6. 1987. 

Attorney  for  Licensee:  Gerald 
Garfield.  Esq..  Day,  Berry  and  Howard. 
City  Place.  Hartford,  Connecticut, 
06103-3499. 

Local  Public  Document  Room 
location:  Waterford  Public  Library,  49 
Rope  Ferry  Road.  Waterford, 
Connecticut  06385. 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-245.  Millstone 
Nuclear  Power  Station.  Unit  .No.  1.  New 
London  County,  Connecticut 

Date  of  application  for  amendment: 
August  11, 1987. 

Brief  description  of  amendment:  The 
change  to  the  technical  specifications 
(TS)  allows  a  single  control  rod  drive  to 
be  removed  and  repaired  or  replaced 
without  the  reactor  vessel  head  on,  the 
cavity  flooded  and  the  spent  fuel  pool 
gates  removed.  The  change  is  consistent 
with  the  intent  of  the  TS  in  effect  prior 
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to  the  issuance  of  Amendment  No.  1  on 
January  29, 1987. 

Date  of  issuance:  August  14, 1987 

Effective  date:  August  14,  1987 

Amendment  No.:  8 

Facility  Operating  License  No. 
DPR21.  This  amendment  revised  the 
technical  specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  No. 

The  Commission's  rnlated  evaluation 
of  the  ame.idment  and  final 
determination  of  no  significant  hazards 
consideration  are  considered  in  a  Safety 
Evaluation  dated  August  14, 1987. 

Attorney  for  Licensee:  Gerald 
Garfield,  Esq.,  Day,  Berry  and  Howard. 
City  Place.  Hartford,  Connecticut, 
081033499. 

Local  Public  Document  Room 
location:  Waterford  Public  Library,  49 
Rope  Ferry  Road,  Waterford. 
Connecticut  0638.5. 

NRC  Project  Director:  Cecil  O. 
Thomas 

Virginia  Electric  and  Power  Company,  et 
a!..  Docket  No.  50-339,  North  Anna 
Power  Station,  Unit  No.  2,  Louisa 
County,  Virginia 

Date  of  application  for  amendment 
July  30, 1987 

Brief  description  of  amendment:  The 
amer.dment  suspends  the  surveillance 
testmg  requirements  of  TS  3.7.1.7  and 
4.7.1.7.2.3  relating  to  the  turbine 
Tgovernor  valves  for  the  remainder  of 
Cycle  5  operation  for  NA2. 

Date  of  issuance:  August  6, 1987 

Effective  date:  August  6,  1987 

Amendment  No.:  81 

Facility  Operating  License  No.  NPF7: 
.Amendment  revised  the  Technical 
Specifications. 

F\iblic  comments  requested  as  to 
proposed  no  significant  hazards 
consideration;  No. 

The  Commission's  related  evaluation 
of  the  amendment,  consultation  with  the 
state  and  final  determination  of  no 
significant  hazards  consideration  are 
contained  in  a  Safety  Evaluation  dated 
Ai:gust  6,  1987. 

Attorney  for  Licensee:  Michael  W. 
Maupin,  Esq.,  Hunton,  Williams,  Gay 
and  Gibson,  P.O.  Box  153.5.  Richmond, 
Virginia  23212 

Local  Public  Document  Room 
locations:  Board  of  Supervisors  Office. 
Louisa  County  Courthouse.  Louisa, 
Virginia  23093,  and  the  Alderman 
Library,  Manuscripts  Department, 
University  of  Virginia,  Charlottesville, 
Virginia  22901. 

NRC  Project  Director:  Lester  S. 
Rubenstein 

Odted  at  Bethesdd.  Marj'Iand  this  20th  day 
of  .August  1987. 


For  the  Nuclear  Regulatory  Commission 
Steven  A.  Varga,  Director 

Division  of  Reader  ProjectsI/II 
Office  of  Nuclear  Reactor  Regulation 
[FR  Doc.  87-19435  Filed  8-25-87;  8:45  am] 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Meeting;  Director's  Task  Force  on  ttie 
Combined  Federal  Campaign 

August  25, 1987. 

Time  and  dates:  Tuesday,  September 
8, 1987,  8:30  a.m.,  and  Thursday, 
September  10, 1987.  8:30  a.m. 

Place:  Office  of  Personnel 
Management  Auditorium,  1900  E  Street 
NW.,  Washington,  DC  20415. 

Status:  Open. 

Matters  to  be  considered:  Future  of 
the  Combined  Federal  Campaign. 

Contact  Person  for  more  information: 
Jeremiah  J.  Barrett.  Secretary,  Director's 
Task  Force  on  the  Combined  Federal 
Campaign.  1900  E  Street  NW.,  Room 
7354,  Washington,  DC  20415,  (202)  632- 
5564. 

SUPPLEMENTARY  INFORMATION:  All 
persons  wishing  to  testify  before  the 
Task  Force  must  submit  eight  copies  of 
their  testimony  to  Mr.  Barrett  at  the 
above  address  no  later  than  September 
1. 1987. 

Constance  Horner. 
Director. 
[FR  Doc.  87-19756  Filed  8-25-87;  11:23  am] 
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SECURITIES  AND  EXCHANGE 
CGMMISSiGN 

[Release  No.  15944;  (812-6687)] 

Application  for  Exemption;  American 
Healthcare  Systems 

August  20, 1987. 

agency:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

Applicant:  American  Healthcare 
Systems. 

Relevant  19^  Act  Sections: 
Exemption  requested  under  section  6(c) 
from  all  provisions  of  the  Act. 

Summary  of  Application:  Applicant 
seeks  an  order  exempting  certain 
wholly-owned  finance  subsidiaries  to  be 
created  by  Applicant  from  all  provisions 
of  the  Act  in  connection  with  the 
issuance  and  sele  by  such  subsidiaries 
of  certain  debt  obligations. 


Filing  Date:  The  application  was  filed 
on  April  15, 1987  and  amended  on 
August  7,  1987  and  August  14,  1987. 

Hearing  or  Notification  of  hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.  on 
September  14, 1987,  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit,  or.  for 
lawyers,  by  certificate.  Request 
notification  of  the  dale  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 

addresses:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicant.  1205  Prospect.  Suite  520,  San 
Diego,  California  92037. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joyce  M.  Pickholz,  Staff  Attorney  (202) 
272-3046  or  Curtis  R.  Hilliard,  Special 
Counsel  (202)  272-3030  (Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  258-4300) 

Applicant's  Representations 

1.  American  Healthcare  Systems 
("AHS"  or  "Applicant ")  is  a  corporation 
formed  in  1984  under  the  laws  of  the 
State  of  California,  all  of  the  outstanding 
stock  of  which  is  currently  held  by  32 
hospital  systems  (the  "Member 
Systems").  The  Member  Systems  are 
non-profit  corporations  (except  for  one 
Member  System  that  is  a  for-profit 
corporation  but  is  wholly-owned  by 
non-profit  hospitals)  that  control  the 
operation  of  more  than  450  hospitals  and 
health  care  facilities  throughout  the 
United  States  and  conduct,  through 
subsidiaries  or  affihates  (some  of  which 
are  for-profit  entities),  related  health 
care  business  activities  such  as 
occupational  health  clinics,  home  health 
agencies,  hospital  management  services, 
retirement  housing  communities  and 
health  care  consulting  services.  Elach  of 
the  Member  Systems  (or,  in  the  case  of 
the  one  for-profit  Member  System,  each 
of  its  hospital  owners]  is  exempt  from 
federal  income  tax  under  section     - 
501(c)(3)  of  the  Interna!  Revenue  Code. 
Under  Applicant's  Articles  of 
Incorporation  and  Bylaws,  a  Member 
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System  may  only  transfer  its  shares  of 
the  Apphcant  to  entities  that  are 
approved  by  the  executive  committee  of 
the  board  of  directors  of  Applicant  or  a 
majority  of  the  other  Member  Systems, 
and  a  Member  System  must  grant 
Applicant  an  option  to  redeem  such 
shares  in  the  event  that  the  Member 
System  sells  or  transfers  substantially 
all  of  its  assets. 

2.  The  business  of  Applicant  is  to 
develop  and  coordinate  the  activities  of 
the  Member  Systems  in  those  areas  in 
which  such  coordination  will  permit  the 
Member  Systems  to  better  carry  out 
their  health  care  functions  by  achieving 
cost  savings  or  other  efficiencies  or 
engaging  in  activities  of  a  size  or 
geographic  scope  which  no  one  system 
could  undertake  on  its  own.  Applicant 
provides  to  the  Member  Systems,  either 
directly  or  through  subsidiaries,  joint 
ventures  and  partnerships,  the 
management  and  staff  support  in  such 
areas  as  human  resources,  marketing, 
material  management,  quality 
assurance,  pharmacy  and  planning. 
Applicant  plans  to  establish  a  wholly- 
owned  subsidiary  that  will  provide 
malpractice  insurance  coverage  for  the 
Member  Systems  at  savings  over  current 
premium  costs. 

3.  Applicant  is  proposing  to  create  one 
or  more  wholly-owned  finance 
subsidiaries  (the  "AHS  Finance 
Company")  to  respond  to  the  Member 
Systems'  financing  requirements  in  light 
of  continuing  changes  in  the  laws 
governing  the  issuance  of  tax-exempt 
bonds  and  regulations  governing  Federal 
health  care  programs  such  as  Medicare. 
In  the  past,  the  Member  Systems  relied 
on  tax-exempt  bonds  issued  by  various 
state  and  local  health  care  facilities 
authorities  for  a  significant  portion  of 
their  capital  funding.  The  issuance  of 
such  bonds  and  the  application  of  the  a 
proceeds  therefrom  has  been  limited  by 
recent  changes  in  the  tax  laws. 
Moreover,  cash  flow  changes  resulting 
from  recent  cutbacks  and  modifications 
in  federal  health  care  programs  have 
increased  the  financing  needs  of  the 
Member  Systems.  The  financing  needs 
of  the  individual  Member  Systems  are 
not  large  enough  to  support  the  issuance 
of  taxable  debt  securities  in  amounts 
that  can  be  effectively  sold  at 
competitive  rates  in  the  taxable  debt 
market.  Therefore.  Applicant  and  the 
Member  Systems  desire  to  establish  the 
AHS  Finance  Company  as  a  means  of 
issuing  taxable  debt  securities  to  meet 
the  aggregate  financing  needs  of 
Applicant  and  the  Member  Systems. 

4.  All  of  the  proceeds  of  sales  of  the 
debt  securities  will,  except  to  the  extent 
applied  to  redeem  maturing  securities, 
be  loaned  to  the  Member  Systems, 
certain  subsidiaries  and  affiliates  of  the 


Member  Systems.  Applicant  and 
subsidiaries  of  Applicant  (collectively, 
the  "AHS  Group")  or  to  joint  ventures  or 
partnerships  of  which  a  member  cr 
members  of  the  AHS  Group  form  a  part. 
Such  proceeds  will  be  loaned  primarily 
to  the  Member  Systems  or  their 
subsidiaries  or  affiliates  or  to  joint 
ventures  or  partnerships  of  which  a 
member  or  members  of  the  AHS  Group 
form  a  part.  In  no  event  will  proceeds  be 
loaned  to  (i)  joint  ventures  or 
partnerships  comprising  entities  outside 
the  AHS  Group  that  are  not  charitable 
institutions  or  (ii)  subsidiaries  of  the 
Member  Systems  or  Applicant  whose 
equity  securities  are  also  owned  by 
private  individuals  or  entities  that  are 
not  charitable  institutions.  In  addition, 
loans  will  be  made  to  joint  ventures  or 
partnerships  only  where  Applicant  or 
the  AHS  Group  has  the  power  to 
exercise  a  controlling  influence  over  the 
management  and  policies  of  the 
partnership  or  joint  venture.  The 
Member  Systems  will  pay  a  fee  to  the 
AHS  Finance  Company  for  its 
administrative  and  servicing  activities  in 
connection  with  the  financing  programs. 

5.  The  AHS  Finance  Company  will 
issue  and  sell  medium  term  notes  (the 
"Medium  Term  Notes")  initially  up  to  an 
aggregate  principal  amount  of 
approximately  Si 00,000,000  which  will 
have  stated  maturities  from  nine  months 
to  ten  years  from  the  date  of  issue,  and 
be  issued  and  sold  primarily  to 
institutional  investors  in  denominations 
of  $100,000  or  more.  The  Medium  Term 
Notes,  and  any  future  offering  of  debt 
securities  by  the  AHS  Finance 
Company,  will  have  received  prior  to 
their  issuance  one  of  the  three  highest 
investment  grade  ratings  from  at  least 
one  nationally  recognized  statistical 
rating  organization.  It  is  anticipated  that 
payments  of  principal  of  and  interest  on 
the  initial  issues  of  the  Medium  Term 
Notes  will  be  backed  by  an  irrevocable 
letter  of  credit  (the  "Note  Letter  of 
Credit")  issued  by  a  United  States  bank 
or  a  United  States  branch  or  agency  of  a 
foreign  bank  (the  "Bank")  that  will 
entiUe  the  Trustee  (defined  below)  to 
make  drawings  in  an  amount  equal  to 
the  principal  amount  of  the  outstanding 
Medium,  Term  Notes  plus  interest 
accured  thereon. 

6.  The  Medium  Term  Notes  will  be 
issued  pursuant  to  the  terms  of  an 
indentvire  (the  "Indenture")  between  the 
AHS  Finance  Company  and  a  trustee 
(the  "Trustee")  that,  while  exempt  from 
qualification  under  the  Trust  Indenture 
Act  of  1939  (the  "1939  Act")  by  virtue  of 
the  Note  Letter  of  Credit  and  the 
Guarantee  Letter  of  Credit  (hereinafter 
defined),  will  be  generally  consistent 
with  the  requirements  of  the  1939  Act. 


The  Indenture  will  provide  that  it  can  be 
amended  without  noteholder  consent  to 
qualify  under  the  1939  Act  In  the  event 
that  any  future  issues  of  Medium  Term 
Notes  are  not  guaranteed  by  a  Note 
Letter  of  Credit,  they  will,  absent 
another  applicable  exemption,  be 
registered  under  the  Securities  Act  of 
1933  and  the  related  trust  indenture  will 
be  qualified  under  the  1939  Act. 

7.  The  Medium  Term  Notes  will  be 
exempt  from  registration  under  the 
Securities  Act  of  1933  (the  "1933  Act") 
pursuant  to  section  3(a)(2)  thereof.  In  the 
event  that  any  future  issues  of  Medium 
Term  Notes  are  ot  guaranteed  by  a  Note 
Letter  of  Credit,  they  will,  absent  an 
applicable  exemption  under  sections 
3(a)(3)  or  (4)(2),  be  registered  under  the 
1933  Act  and  the  related  trjst  indenture 
will  be  qualified  under  the  1939  Act. 

~  The  Member  Systems  will  use  the 
proceeds  raised  through  issuance  of  the 
Medium  Term  Notes  to  purchase 
specialized  medical  equipment;  to 
provide  intenm  financing  for 
construction  of  health  care  related 
facilities:  to  finance  health  care  related 
joint  ventures  and  refinance  bank  or 
other  loans  previously  incurred  to 
finance  their  health  care  activities;  to 
finance  the  construction  of  medical 
office  buildings;  and  to  provide  interim 
financing  for  acquisitions  by  Member 
Systems  of  hospitals  or  other  health  care 
facilities.  A  portion  of  the  proceeds  of 
the  Medium  Term  Notes  will  be  loaned 
to  subsidiaries  of  Applicant,  particularly 
the  malpractice  insurance  subsidiary 
that  Applicant  plans  to  organize, 

8.  Applicant  will  unconditionally 
guarantee  payment  of  the  principal  of, 
and  intrest  on.  the  Medium  Term  Notes 
(the  "AHS  Guarantee").  In  addition, 
whenever  any  Member  System,  or  any 
subsidiary  or  affiliate  of  a  Member 
System,  or  partnership  or  joint  venture 
of  which  one  of  such  entitries  is  part 
borrows  from  the  AHS  Finance 
Company,  the  Member  System  in 
question  will  enter  into  a  reimbursement 
agreement  with  Applicant  (the 
"Reimbursement  Agreement"),  pursuant 
to  which  such  Member  System  will 
agree  to  reimburse  Applicant  for  any 
amounts  Applicant  pays  under  the  AHS 
Guarantee  as  a  result  of  a  default  by  the 
borrower  on  the  loan  to  it  by  the  AHS 
Finance  Company.  The  articles  of 
incorporation  of  AHS  grant  the  power 
and  authoriiy  to  the  board  of  directors 
of  AHS  to  le\'y  and  collect  from  each 
member  System  additional  contributions 
to  the  Capital  of  AHS  in  the  event  that 
the  working  capital  of  AHS  becomes  or 
is  likely  to  become  insufficient  for  the 
conduct  of  its  business.  The  power  of 
assessment  provides  further  support  for 
the  AHS  Guarantee.  Further,  whenever 
AHS,  or  any  subsidiary  thereof  or  any 
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joint  venture  or  partnership  of  which 
AHS  or  an  AHS  subsidiary  forms  a  part, 
borrows  from  the  AHS  Finance 
Company,  the  payment  of  principal  of 
and  interest  on  such  borrowing  will  be 
unconditionally  guaranteed  by  the 
Member  Systems.  In  the  case  of  Medium 
Term  Notes  that  are  backed  by  a  Note 
Letter  of  Credit,  the  AHS  Guarantee  will 
also  be  backed  by  an  irrevocable  letter 
of  credit  issued  by  a  United  States  bank 
or  United  States  branch  or  agency  of  a 
foreign  bank  (the  "Guarantee  Letter  of 
Credit"  and,  together  with  the  Note 
Letter  of  Credit,  the  "Letters  of  Credit"). 
The  Guarantee  Letter  of  Credit  will 
entitle  the  Trustee  to  make  drawings  in 
the  event  of  any  failure  by  Applicant  to 
make  payment  as  required  by  the  terms 
of  its  guarantee. 

9.  Loans  made  by  the  AHS  Finance 
Company  will  be  evidenced  by  loan 
agreements  (the  'Loan  Agreements") 
between  the  AHS  Finance  Company  and 
the  borrowing  entity  and  by  notes  of  the 
borrowing  entity  (the  "Hospital  Notes"). 
Pursuant  to  the  Indenture,  the  AHS 
Finance  Company  will  pledge  and 
assign  to  the  Trustee,  as  additional 
security  for  the  Medium  Term  Notes,  all 
right,  title  and  interest  in  and  under  the 
Loan  Agreements  and  the  Hospital 
Notes.  The  Trustee  will  be  entitled  to 
commence  legal  proceedings  against  any 
obligor  on  a  Hospital  Note  that  defaults 
in  the  payment  of  principal  or  interest 
thereon  and  the  holders  of  a  majority  in 
principal  amount  of  outstanding  Medijm 
Term  Notes  may  direct  the  Trustee  to 
bring  suit  for  any  remedy  available  or  to 
exercise  any  power  conferred  upon  the 
Trustee  under  the  indenture. 

10.  Applicant  anticipates  that  the 
Medium  Term  Notes  will  be  offered  by 
the  AHS  Finance  Company,  initially  on 
a  continuing  basis,  through  one  or  more 
major  investment  banking  firms 
experienced  in  the  marketing  of  such 
securities.  Applicant  will  cause  the  AHS 
Finance  Company  to  ensure  that  each 
dealer  in  the  Medium  Term  Notes  will 
provide  to  each  offeree,  prior  to  any  sale 
of  such  securities,  an  offering 
memorandum  that  contains  certain 
financial  and  other  descriptive 
information  regarding  Applicant,  the 
AHS  Finance  Company  and  the  Bank, 
describes  the  Member  System  to  which 
loans  may  be  made,  and  describes  the 
Letters  of  Credit  and  any  other 
collateral  or  credit  enhancement 
securing  the  Medium  Term  Notes,  as 
well  as  any  arrangements  with  the 
Member  Systems  regarding  such 
collateral.  The  memorandum  will  be 
updated  periodically  to  reflect  material 
changes  in  the  financial  status  of 
Applicant,  the  AHS  Finance  Company 


and  the  Bank,  and  will  be  comparable  to 
those  customarily  used  in  similar 
offerings. 

11.  The  AHS  Finance  Company  may, 
from  time  to  time  in  the  future,  offer  and 
sell  commercial  paper  and  short, 
medium  and  long  term  debt.  Proceeds 
raised  by  the  issuance  of  commercial 
paper  and  such  debt  will  be  loaned  to 
members  of  the  AiiS  Group  in  a  manner 
similar  in  all  material  respects  to  that 
described  above.  Applicant  will 
guarantee  payments  of  principal  of  and 
interest  on  such  securities  and  the 
Member  Systems  will  enter  into  a 
Reimbursement  Agreement  with  respect 
to  such  AHS  Guarantee  as  described 
above.  Such  securities  may  also  be 
guaranteed  by  a  bank  letter  of  credit. 
Applicant  will  cause  the  AHS  Finance 
Company  to  ensure  that,  prior  to  the 
sale  of  any  such  securities,  offerees  will 
be  provided  with  disclosure  documents 
containing  descriptions  of  Applicant,  the 
AHS  Finance  Company  and  the  Bank  (if 
applicable),  and  any  collateral  or  other 
credit  enhancement  securing  such 
securities,  comparable  to  that  contained 
in  the  type  of  offering  memoranda 
customarily  used  in  offerings  of 
commercial  paper  or  such  other  debt 
securities,  as  the  case  may  be.  Absent 
an  applicable  exemption,  such  securities 
will  be  registered  under  the  1933  Act; 
and  any  indenture  governing  such 
securities  will  be  generally  consistent 
with  the  requirements  of  the  1939  Act 
and,  absent  an  applicable  exemption, 
will  be  qualified  under  the  1939  Act. 

Applicant's  Conclusions  of  Law 

1.  Approv<»l  of  the  Application  would 
be  appropriate  in  the  public  interest.  If 
the  exemption  requested  by  the 
Application  were  not  granted,  the 
access  of  the  Member  Systems  to  the 
debt  markets  as  a  source  of  financing 
will  be  severely  restricted  for  reasons 
unrelated  to  their  creditworthiness, 
namely  changes  in  the  tax  law  affecting 
tax-exempt  securities  and  the  issue  size 
required  by  the  taxable  debt  market  to 
offer  debt  securities  at  competitive 
rates. 

2.  Approval  of  the  Application  would 
be  consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  1940  Act  because, 
among  other  things,  the  business  in 
which  the  AHS  Finance  Company 
proposes  to  engage  is  not  of  the  type 
intended  to  be  regulated  by  the  1940 
Act;  the  organization  of  the  AHS 
Finance  Company  and  its  activities  are 
consistent  with  the  type  of  activities 
excluded  from  the  1940  Act  under 
section  3(c)(10)  and  Rule  3a-5;  and 
investors  will  be  protected  under  the 
proposed  arrangements  to  the  same 


extent  as  under  equivalent 
arrangements  where  specified 
exclusions  from  the  1940  Act  apply.  The 
members  of  the  AHS  Group  that  will 
receive  proceeds  raised  by  the  AHS 
Finance  Company  are  not  investment 
companies  within  the  meaning  of  the 
1940  Act  and  there  is  no  risk  of  the  type 
of  abuses  against  which  the  1940  Act  is 
directed. 

Applicant's  Conditions 

Applicant  expressly  agrees  to  the 
following  conditions:  * 

(1)  Debt  obligations  issued  by  the 
AHS  Finance  Company  will  be 
registered  under  the  1933  Act  unless  an 
exemption  from  registration  is  available 
under  sections  3(a)(2),  3(a)(3)  or  4(2) 
thereof  and  each  indenture  relating  to 
such  obligations  will  be  qualified  under 
the  1939  Act  unless  exempt  from 
qualification  pursuant  to  the  1939  Act; 

(2)  Debt  obligations  issued  by  the 
AHS  Finance  Company  will  have 
received,  prior  to  their  issuance,  one  of 
the  three  highest  investment  grade 
ratings  from  at  least  one  nationally 
recognized  statistical  rating 
organization; 

(3)  In  the  event  that  debt  obligations 
issued  by  the  AHS  Finance  Company 
are  exempt  from  registration  under  the 
1933  Act.  Applicant  will  cause  the  AHS 
Finance  Company  to  ensure  that  each 
dealer  in  such  debt  obligations  will 
provide  each  offeree  with  an  offering 
memorandum  that  contains  certain 
financial  and  other  descriptive 
information  regarding  Applicant,  the 
AHS  Finance  Company  and  the  Bank  (if 
applicable),  describes  the  member  of  the 
AHS  Group  to  which  loans  may  be 
made,  and  describes  any  letters  of  credit 
and  any  other  collateral  or  credit 
enhancement  securing  such  debt 
obligations,  as  well  as  any  arrangements 
with  the  members  of  the  AHS  Group 
regarding  such  collateral,  which 
memorandum  will  be  updated 
periodically  to  reflect  material  changes 
in  the  financial  status  of  Applicant,  the 
AHS  Finance  Company  and  the  Bank  (if 
applicable).  Such  memorandum  will  be 
comparable  to  those  customarily  used  in 
similarly  exempt  offerings; 

(4)  Applicant  will  unconditionally 
guarantee  payment  of  the  principal  of 
and  interest  on  debt  obligations  issued 
by  the  AHS  Finance  Company  through 
the  AHS  Guarantee;  and  whenever  any 
Member  System,  or  any  subsidiary  or 
affiliate  of  a  Member  System,  or  a 
partnership  or  joint  venture  of  which 
one  of  such  entities  forms  a  part, 
borrows  from  the  AHS  Finance 
Company  the  Member  System  in 
question  will  enter  into  a 
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Reimbursement  Agreement  with 
Applicant,  pursuant  to  which  such 
Member  System  will  agree  to  reimburse 
Applicant  for  any  amounts  Applicant 
pays  under  its  guarantee  as  a  result  of 
any  default  by  the  borrower.  In  addition 
whenever  AHS  or  any  subsidiary 
thereof,  or  any  joint  venture  or 
partnership  of  which  AHS  or  an  .MIS 
subsidiary  forms  a  part,  borrows  from 
the  AHS  Finance  Company  the  payment 
of  principal  of  and  interest  on  such 
borrowing  will  be  unconditionally 
guaranteed  by  the  Member  Systems; 

(5)  Loans  m.ade  by  the  AHS  Finance 
Company  will  be  evidenced  by  the  Loan 
Agreements  between  the  AHS  Finance 
Company  and  the  borrowing  entity  and 
by  the  Hospital  Notes  of  the  borrowing 
entity;  pursuant  to  an  indenture,  the 
AHS  Finance  Company  will  pledge  and 
assign  to  the  Trustee,  for  the  benefit  of 
the  holders  of  debt  obligations  of  the 
AHS  Finance  Company,  all  right,  title 
and  interesli«-flnd.yader  the  Loan 
Agreements  and  the  Hospital  Notes.  The 
Trustee  will  be  entitled  to  commence 
legal  proceedings  against  any  obligor  on 
a  Hospital  Note  that  defaults  in  the 
payment  of  principal  thereof  or  interest 
thereon  and  the  holders  of  a  majority  in 
principal  amount  of  outstanding  notes 
may  direct  the  Trustee  to  bring  suit  for 
any  remedy  available  or  to  exercise  any 
power  conferred  upon  the  trustee  under 
the  indenture. 

(6)  All  of  the  proceeds  of  sales  of  the 
debt  obligations  of  the  AHS  Finance 
Company  will,  except  to  the  extent 
applied  to  redeem  maturing  securities, 
be  loaned  to  the  AHS  Group  or  to 
partnerships  or  joint  ventures  of  which  a 
member  or  members  of  the  AHS  Group 
form  a  part.  In  no  event  will  proceeds  be 
loaned  to  joint  ventures  or  partnerships 
comprising  entities  outside  the  AHS 
Group  that  are  not  charitable 
institutions  or  to  subsidiaries  of  the 
Member  Systems  or  Applicant  whose 
equity  securities  are  also  owned  by 
private  individuals  or  entities  that  are 
not  charitable  institutions;  loans  will  be 
made  to  joint  ventures  or  partnerships 
only  where  Applicant  or  the  AHS  Group 
has  the  power  to  exercise  a  controlling 
influence  over  the  management  and 
policies  of  the  partnership  or  joint 
venture;  and 

(7)  Members  of  the  AHS  Group  that 
will  receive  proceeds  raised  by  the  AHS 
Finance  Company  will  not  be 
investment  companies  under  the  Act. 

For  the  Commission,  by  the  Division  of 


Investment  Management,  pursuant  to 
delegated  authority. 
lonathan  G.  Katz. 

Secretory-. 

[FR  Doc.  87-19536  Filed  8-25-87;  8:45  am] 
BILLING  CODE  t010-01-W 


[Release  No.  34-24813;  File  No.  4-2601 

S€if-Regulatot7  Organizations;  Filing 
of  Proposed  Amendment  to  Plan  by 
the  American  Stock  Exchange,  Inc., 
Relating  to  the  Quarterly  Reporting  of 
Minor  Disciplinary  Rule  Violations 

Pursuant  to  section  19(d)(1)  of  the 
Securities  Exchange  Act  of  1934  {"Act"} 
and  Rule  19d-l(c)  thereunder,'  notice  is 
hereby  given  that  on  June  9,  1987,  the 
American  Stock  Exchange,  Inc. 
("Amex")  submitted  copies  of  a 
proposed  amendment  to  its  minor  rule 
violation  plan.  The  Commission 
previously  approved  a  minor  rule 
violation  plan  filed  by  the  Ames.'  The 
plan  relieves  the  Amex  of  the  current 
reporting  requirements  imposed  by 
section  19(d)(1)  for  "final"  disciplinary 
actions,  with  respect  to  violations  listed 
under  the  Amex  plan.^ 

The  proposed  amendment  would 
increase  the  fines  that  may  be  imposed 
under  the  Amex's  minor  rule  violation 
plan.  At  present,  fines  pursuant  to  the 
plan  range  from  S50  for  a  first  offense  to 
S500  for  a  sixth  offense  within  a  rolling 
six  month  period.  Further,  under  the 
current  plan  after  the  sixth  offense 
within  that  period,  the  member  or 
member  organization  may  not  plead 
guilty  and  have  the  disposition  of  the 
violation  processed  pursuant  to  the  plan 
by  payment  of  the  assessed  fine,  but 
must  instead  appear  at  a  hearing  before 
the  Exchange's  Disciplinary  Committee. 
The  Amex  is  proposing  to  amend  this 
schedule  by  assessing  fines  of  SlOO  for  a 


'  See  Securities  Exchange  .^ct  Release  No.  21013 
(June  1. 1984),  49  FR  23828  The  Commission 
adopted  amendments  to  paragraph  |c)  of  Rule  19d-l 
to  allow  self-regulatory  organizations  ("SROs")  to 
submit,  for  Commission  approval,  plans  for  the 
abbreviated  reporting  of  minor  rule  violations. 
Under  the  amendments,  any  disciplinary  action 
taken  by  the  SRO  for  violation  of  an  SRO  rule  that 
has  been  designated  a  minor  rvile  violation  pursuant 
to  the  plan  shall  not  be  considered  "final"  for  the 
purposes  of  section  19(d)|1)  if  the  sanction  imposed 
consiiiis  of  a  fine  not  exceeding  S2,500  and  the 
sanctioned  person  has  not  sought  an  adiudication. 
including  a  heanng.  or  otherwise  exhausted  hii  or 
her  administrative  remedies. 

»  See  Securities  Exchange  Act  Release  No.  21918 
(April  3. 1985).  50  FR  14068. 

'  See  17  CFR  240.19d-l(c).  By  deeming 
unadjudicaled,  minor  violations  as  not  final,  the 
Commission  permits  the  Amex  to  report  violations 
on  a  periodic,  as  opposed  to  immediate,  basis. 


first  offense,  $300  for  a  second  offense, 
and  $500  for  a  third  offense.  This  would 
effectively  eliminate  the  use  of  the  plan 
for  fourth,  fifth  or  sixth  repeat  offenses. 
The  amendments  would  also  require  a 
member  or  member  organization  to 
appear  before  the  Disciplinary 
Committee  after  three  offenses  of  the 
same  tj'pe  within  a  six  month  period, 
rather  than  after  six  offenses,  as 
currently  required  under  the  Plan,  The 
amended  plan  would  also  permit  a 
lesser  fine  of  $50  or  the  maximum  fine  of 
$500  to  be  imposed  for  a  first  offense,  if 
the  Floor  Governor  or  Exchange  Official 
determines  that  the  particular 
circumstances  of  the  violation  warrant 
such  a  response.  Finally,  the  proposed 
amendments  codify  the  Exchange's  right 
to  bring  formal  or  summary  charges 
against  a  member  or  member 
organization  for  violations  or  rules  listed 
under  the  plan. 

In  order  to  assist  the  Commission  in 
determining  whether  to  approve  the 
proposed  amendments  to  the  plan  or 
institute  proceedings  to  determine 
whether  the  proposed  amendments 
shoiild  be  disapproved,  interested 
persons  are  invited  to  submit  wntten 
data,  views,  and  arguments  concerning 
the  submission  by  j insert  21  days  from 
date  of  pablication]  Persons  desinng  to 
make  written  comments  should  file  six 
copies  thereof  with  the  Secretary  of  the 
Commission.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N\V., 
Washington,  DC  20549  Refsrence 
should  be  made  to  File  No.  4-260.  Copies 
of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed 
amendments  which  are  filed  with  the 
Commission,  and  all  written 
com.munications  relating  to  the  proposed 
amendment  between  the  Commission 
and  any  other  person,  other  than  those 
that  may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
450  Fifih  Street,  NW.,  'Washington,  DC, 
Copies  of  the  file  will  also  be  available 
at  the  principal  office  of  the  Amex, 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonathan  G.  Katz, 
Secretary. 

Dated:  Augusfia,  1987. 
[FR  Doc.  87-19531  Filed  8-25-87;  &45  aiaj 
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[Release  No.  34-24^14;  File  No.  SR-CBOE- 
87-071 

Self-Regulatory  Organizations; 
Ctiicago  Board  Options  Exctiange, 
Inc.;  Order  Approving  Proposed  Rule 
Ctvange 

On  March  16, 1987,  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  under  the  Securities  Exchange 
Act  of  1934  ("Act")  '  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
require  firms  that  execute  stock 
transactions  for  Exchange  options 
mari<et  mai<ers  to  apply  and  register  as 
stock  execution  services  and  to  follow 
certain  business  practices  and 
recordkeeping  obligations. 

The  proposed  rule  change  was  noticed 
in  Securities  Exchange  Act  Release  No. 
24517  (May  27,  1987),  52  PR  20813  (June 
3, 1987).  No  written  comments  were 
received  by  the  Commission  on  the 
proposed  rule  change. 

The  CBOE  states  that  the  purpose  of 
the  proposed  rule  change  is  to  recognize 
in  the  Exchanges  rule  structure  those 
firms  that  conduct  a  stock  execution 
ser\'ice  ("stock  service")  for  m.embers. 
The  proposed  rule  would  recognize 
stock  service  as  a  floor  function  for 
which  Membership  Committee  approval 
is  required.  Such  firms  have  existed  for 
some  time,  but  have  not  been  identified 
or  regulated  as  such  by  the  rules.  Under 
the  proposed  rule,  all  members  engaged 
in  the  stock  service  business  would  be 
assured  of  equal  treatment.  The 
Exchange  has  described  the  stock 
service  business  as  follows. ^ 

A  stock  service  has  as  its  primary 
function  the  execution  of  hedging 
transactions  in  underlying  securities  for 
Exchange  options  market  makers.  Stock 
orders  are  solicited  and  intiated  by 
stock  service  personnel  from  facilities 
maintained  on  the  Exchange  floor.  To 
the  extend  that  the  stock  orders  are 
executed  on  the  floor  of  a  stock 
exchange,  either  by  stock  service 
personnel  or  through  execution 
arrangements  with  other  members  of  the 
stock  exchange,  a  stock  service  may  be 
authorized  to  use  its  own  name  or  the 
name  of  another  stock  exchange 
member  as  the  clearing  broker  ("give- 
up").  The  contraside  to  an  order  will 
know  the  give-up  as  the  party  to  the 
transaction. 


In  view  of  the  interfaces  of  the  various 
stock  clearing  corporations,  the  clearing 
broker  (stock  service  or  give-up)  is  able 
to  "flip"  the  stock  trade  by  settlement 
date  to  any  stock  clearing  corporation 
for  the  account  of  the  market-maker 
clearing  firm.*  If  during  this  process  the 
stock  service  or  its  authorized  give-up 
should  for  whatever  reason  cease  to  be 
a  valid  clearing  member,  it  is  likely  that 
many  market-maker  stock  transactions 
would  not  settle.  This  could  occur 
despite  the  fact  that  the  market-maker 
clearing  firm  and  the  various  contra 
parties  are  valid  clearing  agents  and  are 
willing  to  clear  the  trades.  Further,  it  is 
nearly  impossible  for  the  actual  parties 
to  these  transactions  to  identify  one 
another,  as  their  dealings  have  been 
only  with  the  stock  service  and/or  its 
give-up  clearing  broker.  This  could 
expose  CBOE  market  makers  to 
enormous  risk,  as  options  positions  they 
believed  to  be  hedged  by  slock  positions 
would  become  unhedged. 

In  order  to  avoid  the  potential  for 
significant  market  risk  in  uncleared 
stock  trades,  the  CBOE  states  that  the 
proposed  rule  will  require  firms 
operating  from  the  Exchange  floor  to 
apply  and  register  to  become  stock 
service  firms  and  establishes  certain 
recordkeeping  obligations.  Stock 
services  will  be  reviewed,  prior  to 
admission  to  membership  and  on  an  on- 
going basis  threreafter,  to  ensure 
compliance  with  applicable 
recordkeeping,  financial  reporting  and 
net  capital  standards,  and  to  determine 
that  proper  procedures  are  in  place  to 
prevent,  detect  and  liquidate  errors. 

To  provide  that  the  parties  to  market- 
maker  stock  trades  may  be  identified  at 
any  given  time,  the  Exchange  has 
determined  to  work  with  stock  services 
to  establish  recordkeeping  standards 
and  formats.  Such  records  will  form  the 
basis  for  negotiating  clearing  safeguards 
at  both  Midw   ■•  Clearing  Corporation 
and  National  Securities  Clearing 
Corporation.  It  is  not  anticipated  that 
any  information  would  be  required 
which  the  stock  services  are  not  already 
maintaining  in  some  form. 

The  CBOE  states  that  another  purpose 
of  the  proposed  rule  change  is  to  reduce 
the  risk  to  Exchange  members  of 
uncleared  stock  transactions  should  a 
stock  service  firm  become  insolvent  by 
requiring  that  a  stock  service  utilize  only 
Exchange  members  as  clearing  give-ups. 
Because  the  Exchange's  jurisdiction  is 


'  15U.S.C.  78s(bHl)|1982). 

»  17  CFR  240.19b-4  (19861 

'  1-etler  from  Mary  Bender.  Vic€  Preeid«it.  CBOE. 
to  Howard  Kramer,  Assistant  Director.  Dvision  of 
Market  Regulation,  dated  May  11. 1967. 


*  The  Exchange  stales  that  these  services  are 
common  to  the  rational  system  for  securities 
settlmcnt  and  permit  members  of  different  clearing 
coroporations  to  readily  settle  securities 
transactions,  irrespective  of  the  exchange  on  which 
those  transactions  occurred. 


limited  to  its  members,  the  proposed 
rule  change  will  ensure  the-Exchange's 
ability  to  enforce  necessary 
recordkeeping  standards,  and  help  the 
Exchange  to  monitor  the  financial 
condition  of  stock  execution  services  by 
making  certain  that  the  Exchange  has 
jurisdiction  over  the  books  and  records 
needed  to  ensure  that  market-makers' 
stock  transactions  are  settled. 

The  CBOE  states  that  a  final  purpose 
of  the  proposed  rule  change  is  to  assist 
market-markets  in  assessing  the 
financial  security  of  giving  their 
business  to  a  particular  stock  service  by 
requiring  that  a  stock  service  provide 
limited  financial  information  in  the  form 
of  a  current  balance  sheet  upon  request 
to  its  market-maker  customers. 

The  CBOE  contends  that  the  statutory 
basis  for  the  proposed  rule  change  is 
section  6(b)(5)  of  the  Act  *  in  that  the 
rule  change  is  designed  to  improve  the 
market  clearing  and  trading  mechanism, 
and  assure  appropriate  regulation  of 
stock  execution  services. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6,*  and  the  rules 
and  regulations  thereunder.  More 
specifically,  the  Commission  agrees  that 
it  is  appropriate  for  an  options  exchange 
to  monitor  firms  operating  on  its  floor  to 
ensure  the  proper  operation  of  floor 
activities.  Thus,  the  proposed  rule  would 
recognize  stock  service  as  a  floor 
function  for  which  Membership 
Committee  approval  is  required.  In 
addition,  the  Commission  agrees  that 
the  proposed  rule  change  will  improve 
the  market  clearing  and  trading 
mechanism  by  requiring  firms  that 
register  as  stock  service  firms  to  comply 
with  recordkeeping,  financial  reporting, 
and  net  capital  standards,  and  to  utilize 
only  Exchange  members  as  clearing 
give-ups.  The  CBOE  has  an  interest  in 
ensuring  the  financial  integrity  of  its 
options  market  makers.  These  minimal 
obligations  imposed  on  stock  execution 
services  should  help  in  this  regard  by 
ensuring  that  market  makers'  stock 
trades  are  subject  to  less  risk  of  failure. 
In  the  ordinary  course,  a  market  maker 
presumably  would  be  satisfied  with  the 
financial  stability  of  a  stock  execution 
service  before  choosing  that  firm.  The 
Commission  believes  that  the  CBOE's 
decision  to  facilitate  market  maker 
access  to  stock  execution  firms'  current 
financial  statements  by  Rule  should 


•  15  U.S.C.78f(b)(5)  11982). 

•  15  U.S.C.  78f  (1982). 
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assist  further  market  makers  in  making 
their  selection  of  stock  execution  firms. 
Finally,  the  Commission  does  not 
believe  that  requiring  stock  execution 
services  to  use  only  CBOE  members  as 
give-ups  improperly  limits  access  by 
non-member  clearing  agents.  Although 
the  provision  requires  the  clearing  agent 
to  be  a  member  of  CBOE.  that  clearing 
agent  is  free  to  settle  the  transaction  at 
the  clearing  agency  of  its  choice, 
consistent  with  section  17A.'  Moreover, 
the  Commission  believes  that  it  is  not 
inappropriate  for  an  Exchange  to  require 
that  transactions  originating  on  its  floor 
that  might  have  a  significant  impact  on 
market  markers'  financial  exposure  be 
subject  to  that  Exchange's  capital  and 
financial  responsibility  rules. 

//  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 
lonathan  G.  Katz, 
Secretary. 
IFR  Doc.  87-19532  Filed  &-25-87;  8:45  am) 

BILUNG  CODE  8010-01-M 

IRel.  No.  IC-15937;  812-6647) 

Application;  Collateralized  Mortgage 
Securities  Corp. 

August  18.  1987. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  application  for  an 
amended  order  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

Applicant:  Collateralized  Mortgage 
Securities  Corporation. 

Relevant  1940  Act  Sections: 
Exemption  requested  under  section  6(c) 
from  all  provisions  of  the  1940  Act. 

Summary  of  Application:  Applicant 
seeks  an  order  amending  an  existing 
order  (Investment  Company  Act  Release 
No.  IC— 14960,  February  26,  1986)  (the 
"Order")  which  exempted  the  Applicant 
from  all  provisions  of  the  1940  Act,  to 
permit  the  issuance  of  variable  rate 
bonds. 

Filing  Date:  The  application  was  filed 
on  March  13. 1987  and  amended  on  June 
16. 1987.  A  second  amendment,  the 


'  15  L;  SC  78q-l  11982)  Section  17A  of  the  Ad  is 
designed  to  establish  a  National  Clearance  and 
Settlement  System  to  facilitate  the  prompt  and 
accurate  selllemeni  of  securities  transaction*. 
Among  other  things,  section  17A  requires  clearing 
agencies,  as  defined  in  »ectlon  3(a)(23)  of  the  Act.  lo 
register  with  the  Commission  and  meet  certain 
specified  statutory  criteria. 

•  15  use.  78s(b)(2)  (1982). 

•  17  CFR  200.3O-3(a)(17)  (1988), 


substance  of  which  is  included  herein, 
will  be  filed  during  the  notice  period. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
v\'ill  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
September  14, 1987.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC.  along  with 
proof  of  service  by  affidavit  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
ADDRESSES:  Secretary.  SEC,  450  5th 
Street.  NW.,  Washington,  DC  20549. 
Applicant,  Park  Avenue  Plaza,  New 
York,  New  York  10055. 

FOR  FURTHER  INFORMATION  CONTACT 

Joyce  M.  Pickholz,  Staff  Attorney  (202) 
272-3046.  or  Curtis  R.  Hilhard.  Special 
Counsel  (202)  272-3030  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  who  can  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)  258-1300). 

Applicant's  Representations 

1.  One  hundred  percent  of  Applicant's 
outstanding  common  stock  is  owned  by 
First  Boston  Securities  Corporation 
("FBSC").  FBSC  is  a  wholly-owned 
subsidiary  of  First  Boston,  Inc.,  a 
holding  company  which,  primarily 
through  its  wholly-owned  subsidiary 
The  First  Boston  Corporation,  a  broker 
dealer  in  securities,  provides  a  full  range 
of  investment  banking  and  related 
financial  services  to  corporations, 
institutions,  governments  and 
international  agencies  on  a  world-wide 
basis.  Applicant  was  formed  as  a 
general  purpose  corporation,  whose 
promary  activities  include  issuing  Bonds 
collaterialized  by  interests  in  mortgage- 
backed  securities  (as  described  below). 
2.  Applicant  will  issue  series  (each  a 
"Series")  of  bonds  (the  "Bonds"), 
pursuant  to  an  Indenture  as 
supplemented  by  a  supplemental 
indenture  for  each  such  Series  (the 
"Indenture")  between  the  Applicant  and 
an  independent  trustee  for  the 
bondholders  (the  'Trustee").  The 
indenture  will  be  subject  to  the 


provisions  of  the  Trust  Indenture  Act  of 
1939  or  appropriately  exempt  therefrom. 

3.  The  Bonds  will  be  secured  by 
mortgage  certificates  consisting  of  any 
combination  of  "fully  modified  pass- 
through"  mortgage-backed  certificates 
fully  guaranteed  as  to  principal  and 
interest  by  GNMA;  Mortgage 
Participation  Certificates  issued  by 
FHLMC:  Guaranteed  Mortgage  Pass- 
Through  Certificates  issued  by  FN'NiA: 
Stripped  Mortgage  Backed  Securities 
issued  by  GNMA:  FHLMC  or  FNMA: 
and  stripped  mortgage  backed  securities 
issued  by  First  Boston  Mortgage 
Securities  Corp.  ("SPUTS")  » 
(collectively,  the  "Mortgage 
Certificates  ").  In  addition  to  the 
Mortgage  Certificates,  the  Bonds  may  be 
secured  by  additional  collateral  which 
may  include  distribution  and 
reinvestment  earnings  on  such  Mortgage 
Certificates  and  certain  collection 
accounts  and  reserve  funds  as  specified 
in  the  prospectus  for  a  particular  Series 
(hereinafter  collectively,  the 
"Collateral"). 

4.  The  Mortgage  Certificates  that 
initially  secure  a  Series  of  Bonds  will 
have  an  aggregate  "Collateral  Value" 
(as  defined  in  the  related  Indenture)  at 
least  equal  to  the  unpaid  principal 
balance  of  such  Bonds.  The  Applicant 
vill  pledge  to  the  Trustee  as  security  for 
the  Bonds  its  entire  right,  title  and 
interest  in  the  Mortgage  Certificates 
securing  such  Series.  The  Mortgage 
Certificates  will  be  held  by  the  Trustee 
or  on  behalf  of  the  Trustee  by  an 
independent  custodian  which  will  not  be 
an  affiliate  of  the  Applicant. 


'  SPUTS  issued  by  First  Boston  Morlgagge 
Secunties  Corp..  a  wholly  owned  subsidiary  of 
FBSC  are  similar  to  Stripped  Mortgage  Backed 
Secunties  issued  hy  C.NMA  FHL.MC  and  FNMA  in 
that  they  are  issued  in  series  of  two  or  more  classes. 
with  each  class  representing  a  specified  undivided 
fractional  interest  m  principal  distributions  and/or 
interest  distributions  on  the  underlyng  pool  of 
assets,  and  the  fractional  interests  of  each  class  are 
not  identical  but  in  the  aggregate  represent  100»  of 
the  principal  and  interest  distributions  on  the 
particular  pool  In  addition  each  series  of  SPUTS 
(a)  will  be  rated  m  one  of  the  two  highest  rating 
categories  by  at  least  one  nationally  recognized 
statistical  rating  agency,  (b)  will  represent  an 
underlying  pool  of  assets  consisting  entirely  of 
"fullv  modified  pass-through    mortgage-backed 
certificates  fully  guaranteed  by  GNMA.  Mortgage 
Participation  Certificates  issued  by  FHLMC  or 
Guaranteed  Mortgage  Pass-Through  Certificates 
issued  by  FNMA.  and  (c)  will  be  mortgage  related 
securities  within  the  meaning  of  section  3(a)(41)  of 
the  Securities  Exchan^ie  Act  of  1934  as  amended 
Use  of  SPUTS  as  collateral  for  Bonds  wil;  noi 
reduce  the  securty  afforded  to  bondholders  (the 

Bondholders  ')  nor  expose  them  to  »  level  of  nsk 
significantly  different  from  that  present  in  »  senei 
of  Bonds  directl\  secured  by  the  cenficatts 
guaranteed  by  FNMA.  GNMA  or  FHL.MC  in  which 
the  SPUTS  represent  an  Interest 
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5.  The  Bonds  of  a  Series  may  bear 
interest  at  fixed  rates  or  at  rates  which 
vary  in  relation  to  an  index  specified  in 
the  prospectus  relating  to  such  Series  of 
Bonds.  Bonds  bearing  interest  at  a 
vanable  rate  will  be  subject  to 
maximum  interest  rates  ("interest  rate 
caps")  or  to  minimum  interest  rates  in 
the  case  of  an  inverse  variable  rate 
Bond.  The  maximum  and  minimum 
interest  rates  may  vary  from  period  to 
period,  and  always  will  be  specified  in 
the  prospectus.  The  cash  flow  generated 
by  the  related  Mortgage  Certificates 
securing  the  Bonds  (together  with  other 
collateral)  plus  income  received  thereon 
at  the  assumed  reinvestment  rate 
specified  in  the  related  prospectus  will 
be  sufficient  to  provide  for  the  full  and 
timely  payment  of  the  Bonds  of  such 
series  (even  if  the  interest  rates  on 
variable  rate  Bonds  were  the  maximum 
applicable  interest  rates  for  each 
specified  period). 

8,  In  the  case  of  a  Series  of  Bonds  that 
contains  a  class  or  classes  of  variable 
rate  Bonds,  a  number  of  mechanisms 
exist  to  ensure  that  the  above 
representation  will  be  valid 
notwithstanding  subsequent  potential 
increases  in  the  interest  rate  applicable 
to  the  variable  rate  Bonds.  Procedures 
that  have  been  identified  to  date  for 
achieving  this  result  include  the  use  of 
(i)  interest  rate  caps  for  the  variable  rate 
Bonds:  (ii)  "inverse"  variable  rate  Bonds 
(which  pay  a  lower  rate  of  iirteresf  as 
the  rate  increases  on  the  corresponding 
"normal"  variable  rate  Bonds);  (iii) 
variable  rate  collateral  to  secure  the 
Bonds;  (iv)  interest  rate  swap 
agreements  (under  which  the  issuer  of 
the  Bonds  would  make  periodic 
payments  to  a  counterparty  at  a  fixed 
rate  of  interest  based  on  a  stated 
principal  amount,  such  as  the  principal 
amount  of  Bonds  in  the  variable  rate 
class,  in  exchange  for  receiving 
corresponding  periodic  payments  from 
the  counterparty  at  a  variable  rate  of 
interest  based  on  the  same  principal 
amount)  and  (v)  hedge  agreements 
(including  interest  rate  futures  and 
option  contracts,  under  which  the  issuer 
of  the  Bonds  would  realize  gains  during 
periods  of  rising  interest  rates  sufficient 
to  cover  the  higher  interest  payments 
that  would  become  due  during  such 
periods  on  the  variable  rate  class  of 
Bonds).  It  is  expected  that  other 
mechanisms  may  be  identified  in  the 
future.  Applicant  will  give  the  SEC 
notice  by  letter  of  any  such  additional 
mechanisms  before  they  are  utilized,  in 
order  to  give  the  SEC  an  opportunity  to 
raise  any  questions  as  to  the 
appropriateness  of  their  use.  In  all 
cases,  these  mechanisms  will  be 


adequate  to  ensure  the  accuracy  of  the 
representation  and  will  be  adequate  to 
meet  the  standards  required  for  a  rating 
of  the  Bonds  in  one  of  the  two  highest 
bond  rating  categories,  and  no  Bonds 
will  be  issued  for  which  this  is  not  the 
case. 

7.  The  Applicant  may  have,  as  to 
certain  Series  of  Bonds,  a  limited  right  to 
substitute  new  Mortgage  Certificates  for 
Mortgage  Certificates  initially  pledged 
as  security  for  such  Series  of  Bonds, 
provided  that  such  substitution  does  not 
result  in  a  reduction  of  the  ratings 
assigned  to  such  Series  of  Bonds  by  the 
nationally  recognized  rating  agency  or 
agencies  rating  such  Series. 

8.  Without  the  consent  of  each 
Bondholder  to  be  affected,  neither  the 
Applicant  nor  the  Trustee  will  be  able 
to:  (1)  Change  the  stated  maturity  on  any 
Bonds;  (2)  reduce  the  principal  amount 
of,  or  the  rate  of  interest  on  any  fixed 
rate  Bonds  or  alter  the  method  of 
determining  the  interest  rate  on  ar.y 
variable  rate  Bonds;  (3)  change  the 
priority  of  repayment  on  any  class  of 
any  Series  of  Bonds;  (4)  impair  or 
adversely  affect  the  Mortgage 
Certificates  securing  a  Series  of  Bonds; 
(5)  permit  the  creation  of  a  lien  ranking 
prior  to  or  on  parity  with  the  lien  of  the 
ralated  Indenture  with  respect  to  the 
Mortgage  Certificates;  or  (6)  otherwise 
deprive  the  Bondholders  of  the  security 
afforded  by  the  lien  of  the  related 
Indenture. 

Conditions  to  Order 

Applicant  expressly  agrees  that  the 
proposed  transactions  will  conform  to 
the  following  conditions: 

A.  Conditions  Relating  to  the  Bond 
Collateral 

1.  Each  Series  of  Bonds  will  be 
registered  under  the  1933  Act.  unless 
offered  in  a  transaction  exempt  from 
registration,  either  pursuant  to  section 
4(2)  of  the  1933  Act  or  because  such 
Series  of  Bonds  is  offered  and  sold 
outside  the  United  States  to  non-U.S. 
persons  in  reliance  upon  an  opinion  of 
U.S.  counsel  that  registration  is  not 
required.  No  single  offering  of  the  Bonds 
sold  within  and  outside  the  United 
States  would  be  madeyrfTFoiIK^ 
registration  of  all  siien  Bonds  under  the 
1933  Act.  without  obtaining  a  no-action 
letter  permitting  such  offering  or 
otherwise  complying  with  applicable 
standards  then  governing  such  offerings. 
In  all  cases,  Applicant  will  adopt 
agreements  and  procedures  reasonably 
designed  to  prevent  such  debt  securities 
from  being  offered  or  sold  in  the  United 
States  or  to  U.S.  persons  (except  as  U.S. 
counsel  may  then  advise  is  permissible). 
Disclosure  provided  to  purchasers 


located  outside  the  United  States  will  be 
substantially  the  same  as  that  provided 
to  U.S.  investors  in  United  States 
offerings. 

2.  The  Bonds  will  l>e  "mortgage 
related  securities"  within  the  meaning  of 
section  3{a)(41)  of  the  Securities 
Exchange  Act  of  1934,  as  amended,  and 
the  collateral  directly  securing  the 
Bonds  will  be  limited  to  mortgage  pass- 
through  certificates,  including  Stripped 
Mortgage  Based  Securities,  guaranteed 
by  GNMA  or  issued  and  guaranteed  by 
FNMA  and  FHLMC  and  SPUTS. 

3.  If  new  Mortgage  Certificates  are 
substituted  for  Mortgage  Certificates 
initially  pledged  as  security  for  a  Series 
of  Bonds,  the  substitute  Mortgage 
Certificates  must:  (i)  Be  of  equal  or 
better  quality  than  those  replaced;  (ii) 
have  similar  payment  terms  and  cash 
flow  as  those  replaced;  (iii)  be  insured 
or  guaranteed  to  the  same  extent  as  the 
collateral  replaced;  and  (iv]  meet  the 
conditions  set  forth  in  paragraphs  (2) 
and  (4).  In  addition,  new  Mortgage 
Certificates  may  not  be  substituted  for 
more  than  40%  of  the  aggregate  face 
amount  of  the  Mortgage  Certificates 
initially  pledged.  In  no  event  may  any 
new  Mortgage  Certificates  be 
substituted  for  any  substitute  Mortgage 
Certificates. 

4.  The  Collateral  will  be  held  by  the 
Trustee  or  on  behalf  of  the  Trustee  by 
an  independent  custodian.  Neither  the 
custodian  nor  the  Trustee  may  be  an 
affiliate  (as  the  term  "affiliate"  is 
defined  in  Rule  405  under  the  1933  Act, 
17  CFR  230.405)  of  Applicant.  The 
Trustee  will  be  provided  with  a  first 
priority  perfected  security  or  lien 
interest  in  and  to  all  Collateral. 

5.  Each  Series  of  Bonds  will  be  rated 
in  one  of  the  two  highest  bond  rating 
categories  by  at  least  one  nationally 
recognized  statistical  rating  agency  that 
is  not  affihated  with  Applicant.  The 
Bonds  will  not  be  considered 
"redeemable  securities"  within  the 
meaning  of  section  2(a)(32)  of  the  Act. 

6.  So  long  as  applicable  law  required, 
no  less  often  than  annually,  an 
independent  public  accountant  will 
audit  the  books  and  records  of  the 
Applicant.  In  addition,  as  long  as  any 
Bonds  of  a  Series  are  outstanding,  on 
the  basis  of  a  review  of  the  Collateral, 
the  independent  accountant  will  report 
at  least  annually  on  whether  the 
anticipated  payments  of  principal  and 
interest  on  the  Collateral  for  each  such 
Series  continue  to  be  adequate  to  pay 
the  principal  of  and  interest  on  the 
Bonds  in  accordance  with  their  terms. 
All  accountant's  reports  with  respect  to 
payments  on  the  Bonds  will  be  provided 
to  the  Trustee. 


UM  I 
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B.  Conditions  Relating  to  Variable  Rate 
Bonds 

1.  Each  class  of  variable  rate  Bonds 
will  have  maximum  interest  rates 
(interest  rate  caps)  which  may  vary  from 
period  to  period  as  specified  in  the 
related  prospectus. 

2.  The  Collateral  pledged  to  secure  a 
Series  of  Bonds  will  be  sufficient  to 
provide  for  the  full  and  timely  payment 
of  the  Bonds  then  outstanding,  assuming 
maximum  applicable  interest  rates  for 
each  specified  period  on  variable  rate 
Bonds.  Until  the  Bonds  of  a  Series  are 
paid,  no  Mortgage  Certificate  will  be 
released  by  the  Trustee  (except 
pursuant  to  condition  A. 3.  above). 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 
lonathan  G.  Katz, 
Secretary. 
(FR  Doc.  87-19537  Filed  a-25-87;  8:45  amj 
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I  Ret.  No.  IC-1594S;  812-66931 

Application;  Eaton  Vance  Corporate 
High  Income  Dollar  Fund,  LP.,  et  al. 

August  20,  1987. 

agency:  Securities  and  Exchange 
Commission  ("SEC"). 
action:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

Applicants:  Eaton  Vance  Corporate 
High  Income  Dollar  Fund,  LP.  and  Eaton 
Vance  U.S.  Government  income  Dollar 
Fund,  LP. 

Relevant  1940  Act  Sections: 
Exemption  requested  under  section  6(c) 
fiom  section  2(a)(19). 

Summary  of  Application:  Applicants 
seek  an  order  exempting  each  of  their 
Managing  General  Partners  (as  defined 
below)  and  any  Managing  General 
Partner  who  may  be  elected  in  the  future 
to  the  extent  that  they  are  deemed 
"interested  persons"  solely  because  they 
are  partners  of  the  Applicants. 

Filing  Date:  The  application  was  filed 
on  April  27,  1987,  and  amended  on 
August  17, 1987. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5;30  p.m.,  on 
September  14, 1987.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
applicants  with  the  request,  either 


personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC  along  with 
proof  of  service  by  affidavit  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
wnting  to  the  Secretary  of  the  SEC. 
ADDRESSES:  Secretarv.  SEC.  450  5th 
Street  N\V.,  Washington,  DC  20549, 
Applicants,  24  Federal  Street,  Boston, 
Massachusetts  02110. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victor  R.  Siclari,  Staff  Attorney  (202) 
272-2190  or  Brion  R.  Thompson.  Special 
Counsel  (202)  272-3016  (Division  of 
Investment  Management). 
SUPPLEMENTARY  INFORMATION: 
Following  is  a  summary  of  the 
application:  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  who  can  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)  258-^300). 

Applicants'  Representations 

1.  Each  Applicant  is  an  open-end 
diversified,  management  investment 
company  registered  under  the  1940  Act 
Each  Applicant  is  organized  as  a  limited 
partnership  in  the  State  of  Delaw  are  and 
has  been  designed  as  a  specialized 
investment  vehicle  to  preserve  certain 
tax  benefits  for  foreign  investors. 
Partnership  interests  in  each  Applicant 
are  being  offered  exclusively  to  such 
foreign  investors  with  the  objective  of 
earning  a  high  level  of  current  income 
free  of  U.S.  taxes  and  U.S.  tax- 
withholding  requirements. 

2.  Each  Applicant  will  offer  a  single 
class  of  partnership  interests  registered 
under  the  Securities  Act  of  1933  and  the 
1940  Act.  and  purchasers  (other  than 
general  partners)  will  be  required  to 
become  limited  partners  ("Limited 
Partners")  of  the  Applicant  in  which 
they  invest.  Each  Limited  Partner  will 
have  the  voting,  approval,  consent  and 
other  rights  required  under  the  1940  Act, 
but  consistent  with  the  Delaware 
Revised  Uniform  Limited  Partnership 
Act  will  not  have  the  right  to  participate 
in  the  control  of  the  Applicants 
business. 

3.  Each  Applicant  intends  to  include 
in  its  contracts  a  provision  limiting  the 
claims  of  creditors  to  the  Applicant's 
assets.  Each  Partnership  Agreement  of 
the  Applicant  provides  for 
indemnification  out  of  the  Applicant's 
property  for  any  Limited  Partner  held 
personally  liable  for  any  obligation  of 
the  Applicant,  and  provides  for  the 
Applicant  to  assume  the  defense  of  any 
claim  made  against  any  Limited  Partner, 
for  any  act  or  obligation  of  the 
Applicant,  and  satisfaction  of  any 
judgment.  Each  Applicant  will  carry 


insurance  in  such  amounts  as  the 
Managing  General  Partners  consider 
reasonable  to  cover  potential  liabilities 
of  the  Applicant,  and  the  Managing 
Gneral  Partners  will  periodically  review 
the  question  of  the  appropriateness  of 
obtaining  errors  and  omissions 
insurance  for  each  Applicant. 

4.  The  general  partners  of  each 
Applicant  consist  of  one  corporate 
general  partner  (the  "Non-Managing 
General  Partner ").  which  will  not  take 
any  role  in  management  (except 
temporarily,  in  extraordinary 
circumstances)  and  a  number  of 
individual  genera!  partners  (the 
"Managing  General  Partners"),  who  are 
expressly  charged  with  the 
responsibility  of  managing  such 
Applicant.  The  primar>'  obligation  of  the 
corporate  Non-Managmg  General 
Partner  is  to  maintain,  together  with  the 
Managing  General  Partners,  a  minimum 
one  percent  [1%]  investment  in  each 
Applicant  to  ensure  that  each  .^ppllcant 
will  be  treated  as  a  partnership  under 
the  Interna!  Revenue  Code  of  1986. 

5.  The  Managing  Genera!  Partners 
(who  must  be  individuals)  will  perform 
the  same  functions  as  directors  of  a 
corporation  or  the  trustees  of  a  business 
trust,  will  act  only  by  majority  vote,  and 
will  assume  al!  the  responsibilities  and 
obligations  imposed  by  the  1940  Act  on 
directors  of  an  investment  company. 
Limited  Partners  of  each  .Applicant  have 
the  right  to  elect  or  ratify  the 
appointment  of  new  genera!  partners 
and  vote  on  all  m,citters  requiring 
4  shareholder  action  to  the  extent 
■  required  by  the  1940  Act.  Limited 
Partners  presenting  10%  or  more  of  the 
outstanding  partnership  interests  of 
each  Applicant  m.ay  also  call  a  meeting 
to  remove  any  or  all  of  the  general 
partners.  Applicants  currently  have 
seven  Managing  General  Partners,  five 
of  whom  are  independent  Managing 
General  Partners  (functionally 
equivalent  to  non-interested  directors). 
Each  of  the  independent  Managing 
General  Partners  currently  own  less 
than  one  percent  of  the  outstanding 
partnership  interests  of  each  Applicant 
and  will  not  at  any  time  own,  control  or 
hold  five  percent  or  more  of  such 
outstanding  partnership  interests. 

6.  Eaton  Vance  Management.  Inc. 
("EVM"),  a  Massachusetts  corporation, 
is  the  corporate  Non-Managing  General 
Partner  and  investment  adviser  of  each 
Applicant.  EVM  is  a  wholly-owned 
subsidiary  of  Eaton  Vance  Corp. 
("EVC").  Eaton  Vance  Distributors,  Inc., 
the  distributor  and  principal  underwriter 
for  the  partnership  interests  of  each 
Applicant,  is  a  wholly-owned  subsidiary 
of  EVM. 
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Applicants'  Legal  Analyses 

1.  All  the  Managing  General  Partners 
are  "affiliated  persons"  of  each 
Applicant,  as  defined  in  section  2(a)(3) 
of  the  1940  Act,  by  virtue  of  being 
partners  of  each  Applicant,  and  co- 
partners with  EVM,  the  Applicant's 
.\on-Managing  General  Partner  and 
investment  adviser.  Thus,  they  may  be 
deemed  to  be  "interested  persons  '  of 
each  Applicant  and  its  investment 
adviser  and  principal  underwriter,  as 
defined  in  section  2(a)(19|  of  the  194<) 
Act.  Messrs.  James  B.  Hawkes  and 
James  G.  Baur,  who  are  two  of  the  seven 
Managing  General  Partners  of  each 
Applicant,  would  continue  to  be 
"interested  persons"  of  each  Applicant, 
its  investtnent  adviser  and  its  principal 
underwriter,  notwithstanding  the 
requested  exemption,  because  of  their 
positions  as  officers  and/or  directors  of 
the  Applicants,  EVM  and  EVC. 

2.  Applicants  request  that  the 
remaining  five  Managing  General 
Partners,  who  are  the  independent 
Managing  General  Partners  of  each 
Applicant,  be  exempted  from  the 
previsions  of  section  2(a)(19)  of  the  1940 
Act  to  the  extent  that  they  are  deemed 
to  be  "interested  persons"  of  each 
Applicant  and  its  investment  adviser 
and  principal  underwriter  solely 
because  of  their  st.itus  as  partners,  and 
co-partners  with  EVM,  of  each 
Applicant.  Section  2(a)(19)  contains  a 
provision  that  excludes  those 
individuals  who  would  be  "interested 
persons"  of  an  investment  company 
solely  by  virtue  of  their  status  as 
directors  of  an  investment  company. 
However,  there  is  no  com.parable 
prevision  that  excludes  those 
individuals  who  would  be  "interested 
persons"  solely  because  they  are 
general  partners  of  the  Applicant,  and 
co-partnt;rs  with  EVM,  the  Applicant's 
Non-Managing  General  Partner  and 
investment  adviser. 

,3.  Nevertheless,  Applicants  state  that 
they  have  been  structured  so  that  the 
independent  Managing  General  Partners 
are  the  functional  equivalents  of  the 
nixi-interested  directors  of  an 
incorporated  investment  company. 
Therefore,  Applicants  believe  that 
granting  the  requested  exemption  is 
necessary  and  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

For  the  SEC.  by  the  Division  of  Investment 
Mrin  jgtment.  under  delegated  authority. 
Jonathan  G.  Katz, 
Secretory. 
|FR  Doc  87-19538  Fiifd  8-25-67;  8:45  am] 

BILLI>«G  CODE  aOIO-01-M 


[Release  No.  IC-1S943;  File  No.  811-5136] 

Application  for  Exemption;  Hartford 
Global  Fund,  Inc. 

agency:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  ("the  1940  Act"). 

ApplicanL  Hartford  Global  Fund,  Inc. 
("Fund"). 

Relevant  1940  Act  Sections: 
Exemption  requested  under  Section  8(f), 

Summary  of  Application:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 

Filing  Date:  The  application  was  filed 
on  July  17, 1987. 

Hearing  on  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
September  14, 1987.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  yoa  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit,  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
address:  Secretary,  SEC.  450  5th  Street 
N'vV..  Washirxgton,  DC  20549.  Fund,  P,0. 
Box  2999,  Hartford,  Connecticut  06104- 
2999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Financial  Analyst  Margaret  Wamken 
(202)  272-2056)  or  Special  Counsel  Lewis 
n.  Reich  (202)  272-2061  (Division  of 
Investment  Management). 

SUPPLEMENTARY  INFORMATION: 

Following  is  t  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  258-4300), 

Fund's  Representatives 

1.  On  April  29, 1987,  Hartford  Global 
Fund,  Inc.,  filed  a  notification  of 
registration  qn  Form  N-8A,  and  a 
registration  statement  on  Form  N-lA. 
The  Fund,  a  validly  existing  Maryland 
corporation,  is  an  open-end,  diversified 
managemenlK:ompany. 

2.  The  regiRration  statement  on  Form 
N-lA  was  never  declared  effective.  The 
Fund  has  never  made  a  public  offering 
of  its  securities,  nor  does  the  Fund 
intend  to  make  a  public  offering  or 
engage  in  business  of  any  kind. 


3.  There  is  one  securityholder  of  the 

Fund. 

4.  No  debts  remain  outstanding,  and 
no  assets  have  been  retained  by  the 
Fund.  The  Fund  has  not  within  the  last 
eighteen  months  transferred  any  of  its 
assets  to  a  separate  trust,  the 
beneficiaries  of  which  were  or  are 
securityholders  of  the  Fund. 

5.  The  Fund  is  not  party  to  any 
litigation  or  administrative  proceedings, 
and  is  not  now  engaged  nor  does  it 
propose  to  engage,  in  any  business 
activities  other  than  those  necessary  for 
the  winding-up  of  its  affairs. 

For  the  Commission,  by  the  Division  of 

Investment  Management,  under  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[PR  Doc.  87-19539  Filed  8-25-87;  8:45  am) 

BILUNG  CODE  B010-01-tl 
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[Release  No.  IC-15941;  File  No.  811-4597] 

Application;  Lincoln  National 
Government  Securities  Fund,  Inc. 

August  19, 1987. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  proposal  for  order 
under  the  Investment  Company  Act  of 
1940  (the  "1940  Act"). 

Registrant:  The  Lincoln  National 
Government  Securities  Fund,  Inc.  (the 
"Lincoln  Fund"). 

Relevant  1940  Act  Sections:  Order 
requested  under  section  8(f). 

Summary  of  Proposal:  The  SEC 
proposes  to  declare  by  order  upon  its 
own  motion  that  the  Lincoln  Fund  has 
ceased  to  be  an  investment  company. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordgred,  the  proposal  will 
be  granted.  Any  interested  person  may 
request  a  hearing  on  this  proposal,  or 
ask  to  be  notified  if  a  hearing  is  ordered. 
Any  requests  must  be  received  by  the 
SEC  by  5:30  p.m.,  September  14, 1987. 
Request  a  hearing  in  writing,  giving  the 
nature  of  your  interest,  the  reason  for 
the  request,  and  the  issues  you  contest. 
Send  the  request  to  the  Secretary  of  the 
SEC.  A  copy  of  the  request  should  be 
served  personally  or  by  mail  upon  the 
Lincoln  Fund  at  the  address  stated 
below.  Proof  of  service  by  affidavit,  or, 
for  lawyers,  by  certificate  shall  be  filed 
with  the  request.  Request  notification  of 
the  date  of  a  hearing  by  writing  to  the 
Secretary  of  the  SEC. 
ADDRESSES:  Secretary.  SF.C,  45L'  Fifth 
Street  ,N"vV.,  Washington,  DC  20549.  The 
Lincoln  Fund,  1300  South  Clinton  Street. 
Fort  Wayne,  Indiana  46801. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Staff  Attorney  leffrey  M.  Ulness  (202) 
272-3027  or  Special  Counsel  Lewis  B. 
Reich  (202)  272-2061  (Division  of 
In^e^;me^t  Management]. 
SUPPLEMENTARY  INFORMATION: 
Following  is  a  summary  of  the  proposal. 

The  SEC's  Representations 

1.  The  SFC  states  that  on  February  26, 
1986.  the  Lincoln  Fund,  registered  under 
the  Act  on  Form  .\-6A.  and  filed  its 
registration  statement  on  Form  N~1.A 
pursuant  to  section  8(b)  of  the  Act  on 
the  date.  As  of  the  date  of  the  filing  of 
this  proposal,  that  registration  statement 
pursuant  to  the  Securities  Act  of  1933 
has  not  become  effective  and  no  initial 
public  offering  of  the  Lincoln  Fund's 
securities  has  taken  place. 

2.  The  Lincoln  Fund's  registration 
statement  on  Form  N-l.A  was  declared 
abandoned  on  March  18.  1987  pursuant 
to  Rule  479  of  the  Securities  Act  of  1933. 
as  amended. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 
lonathan  G  Ka!z. 
Secretary. 
[FR  Doc.  87-19540  Filed  a-25-87;  8:45  am] 

BILLING  CODE  801(M)1-M 

(Release  No.  IC-15939;  File  No.  811-4514] 

Application;  MPS  Fund  of  Stripped 
Zero 

August  19.  1987, 

AGENCY:  Securities  and  Exchange 

Com.mission  ("SEC"). 

action:  Notice  of  proposal  by  the  SEC 

to  issue  upon  its  own  motion  an  Order 

under  the  Investment  Company  Act  of 

1940  (the  "1940  Act"). 

Regi'^trant:  The  MFS  Fund  of  Stripped 
("Zero")  U.S.  Treasury  Secunties.  Senes 
1.  Massachusetts  Financial  Services 
Company  (the  "MFS  Fund"). 

Relevant  1940  Act  Sections:  Order 
proposed  under  secton  8(f) 

Summary  of  Proposal:  The  SEC 
proposes  to  declare  by  order  upon  its 
own  motion  that  the  MFS  Fund  has 
ceased  to  be  an  inyestment  company 

Hearing  or  Notification  of  Hear;  ng:  If 
no  hearing  is  ordered,  the  proposal  will 
be  granted.  Any  interested  person  may 
request  a  hearing  on  this  proposal,  or 
ask  to  be  notified  if  a  hearing  is  ordered. 
Any  requests  must  be  received  by  the 
SEC  by  5;.30  p.m..  September  14,  1987. 
Request  a  hearing  in  writing,  giving  the 
nature  of  your  interest,  the  reason  for 
the  request,  and  the  issues  you  contest. 
Send  the  request  to  the  Secretary  of  the 
SEC.  A  copy  of  the  request  should  be 


served  personally  or  by  mail  upon  the 
MFS  Fund  at  the  address  stated  below. 
Proof  of  service  by  affidavit,  or,  for 
lawyers,  by  certificate  shall  be  filed 
with  the  request.  Request  notification  of 
the  date  of  a  hearing  by  writing  to  the 
Secretary  of  the  SEC. 
addresses:  Secretary.  SEC.  450  Fifth 
Street  .\W.,  Washington.  DC  20549.  The 
MFS  Fund.  200  Berkeley  Street,  Boston, 
Massachusetts  02116. 
FOR  FURTHER  INFORMATION  CONTACT: 
Staff  Attorney  Jeffrey  M.  Ulness  (202) 
272-3027  or  Special  Counsel  Lewis  B. 
Reich  (202)  272-2061  [Division  of 
Investment  Management). 
supplementary  information: 
Following  is  a  summary  of  the  proposal. 

The  SEC's  Representations 

1.  The  SEC  states  that  on  December 
13,  1985,  the  MFS  Fund  registered  under 
the  Act  on  Form  .\-8A.  and  filed  its 
registration  statement  on  Form  S-6 
pursuant  to  section  8(b)  of  the  Act  on 
the  date.  As  of  the  date  of  the  filing  of 
this  proposal,  that  registration  statement 
pursuant  to  the  Securities  Act  of  1933 
has  not  become  effective  and  no  initial 
public  offering  of  MFS  Fund's  securities 
has  taken  place. 

2.  The  MFS  Fund  s  registration 
statement  on  Form  S-6  was  declared 
abandoned  on  March  18,  1987  pursuant 
to  Rule  479  of  the  Securities  Act  of  1933, 
as  amended. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 
Jonathan  G,  Katz. 
Secretary 

[FR  Doc  6--1954:  Filed  8-25-87;  8:45  am] 
BILLING  CODE  S010-01-M 

IRelease  No.  IC-15940;  File  No.  811-43801 

Application;  Managed  Government 
Trust 

August  19.  1987. 

agency:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  proposal  for  order 

under  the  Investment  Company  Act  of 

1940  (the  "1940  Act"). 

Registrant:  Managed  Government 
Trust  (the  "Trust") 

jRelevant  1940  Act  Sections:  Order 
Dequested  under  section  8(f). 
/    Summary  of  Proposal:  The  SEC 
■"   proposes  to  declare  by  order  upon  its 
own  motion  that  the  Trust  has  ceased  to 
be  an  investment  company. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  proposal  will 
be  granted.  Any  interested  person  may 
request  a  hearing  on  this  proposal,  or 


ask  to  be  notified  if  a  hearing  is  ordered. 
Any  requests  must  be  received  by  the 
SEC  by  5:30  p.m..  September  14,  1987, 
Request  a  hearing  in  writing,  giving  the 
nature  of  your  interest,  the  reason  for 
the  request,  and  the  issues  you  contest. 
Send  the  request,  to  the  Secretary  of  the 
SEC.  A  copy  of  the  request  should  be 
several  personally  or  by  mail  upon  the 
Trust  at  the  address  stated  below.  Proof 
of  service  by  affidavit,  or.  for  lawyers, 
by  certificate  shall  be  filed  with  the 
request.  Request  notification  of  the  date 
of  a  hearing  by  writing  to  the  Secretary 
of  the  SEC, 

addresses:  Secretary,  450  5th  Street. 
NW.,  Washington.  DC  20549.  The  Trust, 
Two  World  Trade  Center,  New  York, 
New  York  10048. 

FOR  FURTHER  INFORMATION  CONTACT: 

Staff  Attorney  Jeffrey  M  Liness  (202) 
272-3027  or  Special  Counsel  Lewis  B. 
Reich  (202)  272-2061  (Division  of 
Investment  Management). 
SUPPLEMENTARY  INFORMATION: 
Following  :s  a  sjrr.rr.cry  of  the  proposal. 

The  SEC's  Representatives 

1.  The  SEC  states  that  on  August  9. 
1987.  the  Trust  registered  under  the  Act 
on  Form  N-8A,  and  filed  its  registration 
statement  on  Form  N-lA  pursuant  to 
section  8(b)  of  the  Act  on  the  date.  As  of 
the  date  of  the  filing  of  this  proposal,  the 
registration  statement  pursuant  to  the 
Securities  -Act  of  1933  has  not  become 
effective  and  no  initial  public  offering  of 
Trust's  securities  has  taken  place. 

2.  The  Trust's  registration  statement 
on  Form  N-lA  was  declared  abandoned 
on  April  2,  1987  pursuant  to  Rule  47a  of 
the  Securities  Act  of  1933.  as  amended, 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority 
Jonathan  G  Katz. 
Secretary. 

(FR  Doc  87-19541  Filed  8-25-87;  8.45  am] 
BILLING  CODE  >01(M>1-M 


[Release  No.  34-24819;  File  No.  SR-MSE- 

87-05] 

Self-Regulatory  Organizations: 
Midwest  Stock  Exchange.  Inc.,  Order 
Approving  Proposed  Rule  Change 

The  Midwest  Stock  Exchange  Inc. 
("MSE")  on  February  27, 1987,  filed  with 
the  Commission  under  section  19(b)  of 
the  Securities  Exchange  Act  ("Act")  a 
proposed  rule  change  concerning 
customer  account  transfers.  The 
proposal  authorizes  procedures  m  MSEs 
automated  customer  accounts  transfer 
system  ("ACATS")  for  the  transfer  of 
customer  accounts:  (1)  Between  MSE 


BEST  COPY  AVAILABLE 


32230 


Federal  Resisler  /  Vol.  52,  No.  165  /  Wednesday,  August  20.  1987  /  Notices 


member  organizations:  and  (2]  between 
MSF.  member  organizations  and  other 
sf-!f-regulatory  organization  members 
who  use  registered  clearing  agencies. 
The  Commission  published  notice  of  the 
proposal  in  the  Federal  Register  on  May 
5, 1987.  '  No  public  comments  were 
received.  This  Order  approves  the 
proposal. 

I.  Description 

The  proposed  MSE  rule  change  would 
replace  existing  Rule  21  of  Article  VIII  of 
MSE's  Rules. ^  MSB's  proposal  generally 
provides  that  when  a  customer  gives 
written  notice  to  the  customer's  carrying 
firm  to  transfer  an  account  to  a 
designated  receiving  firm,  both  the 
receiving  firm  and  the  carrying  firm 
must  expedite  the  transfer.  Moreover, 
once  a  receiving  firm  has  received  the 
customer's  signed  account  transfer 
request  form,  the  rule  would  require  that 
the  receiving  firm  immediately  notify  the 
carrying  firm.  The  carrying  firm 
generally  has  five  business  days  from 
receipt  of  the  transfer  notice  to. either; 
(1)  Validate  and  return  the  instruction 
with  a  statement  reflecting  the  securities 
and  money  balances  in  the  cus-'omer's 
account;  or  (2)  take  exception  to  the 
transfer  instruction.  The  carrying  broker 
would  be  prohibited  from  rejecting  the 
account  transfer  request  based  on  a 
dispute  with  the  customer  or  the 
receiving  firm  concerning  the  contents  of 
the  account.  Instead,  the  carrying  firm 
must  transfer  whatever  securities  and 
money  balances  are  shown  for  that 
customer  on  its  records. 

The  proposal  provides  that  once  the 
carrying  firm  has  validated  the  transfer 
instruction,  the  carrying  firm  generally 
has  five  business  days  to  complete  the 
transfer.  If  the  customer's  securities 
nave  not  been  delivered  to  the  receiving 
tirm  within  five  business  days,  as 
acquired  under  the  proposal,  both  the 
carrying  and  receiving  firms  must 
establish,  as  appropriate,  fail  to  deliver 
or  fail  to  receive  contracts  respecting  the 
deliveries  that  have  not  occurred.  At 
that  point,  the  account  is  deemed  to 
h<ive  been  transferred,  and  the  fail 
positions  must  be  closed  out  within  ten 
business  days.  In  addition  to 
establishing  specific  time  frames  and 
procedures  for  completing  customer 
account  transfers,  the  MSE  rule  would 
require  that  where  both  the  carrying 
organization  and  the  receiving 
organization  are  members  of  a 
registered  clearing  corporation  that 
provides  automated  customer  account 


transfer  facilities  [i.e..  ACATS).  the 
customer  account  transfer  must  be 
effected  through  those  facilities.' 

The  proposal  would  authorize  MSE  to 
exempt  from  the  provision  of  the  rule 
any  member,  class  of  members,  type  of 
account,  or  security — either 
unconditionally  or  on  a  case-by-case 
basis.  Finally,  the  proposal  would  permit 
MSE  to  impose  on  its  member 
organizations  a  discretionary  "late  fee" 
of  SlOO  per  account  for  each  day  that  the 
member  organization  firm  fails  to  fallow 
the  rule. 

II.  Discussion 

The  Commission  believes  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act,  particularly 
section  6(b)(5)  of  the  Act.  Like  the 
comparable  proposals  of  the  New  York 
Stock  Exchange  ("NYSE")  and  the 
National  Association  of  Securities 
Dealers  ("NASD"),*  MSE's  proposal,  is 
designed  to  address  weaknesses  in  the 
customer  account  transfer  process, 

MSE's  proposed  modifications  to  its 
Rule  21  represent  a  step  toward  assuring 
that  customer  accounts  will  be 
transferred  in  a  timely  manner.  The 
proposed  MSE  rule  would:  (1)  Establish 
uniform  procedures  and  specific  time 
frames:  (2)  provide  increased  certainty 
to  customers  that,  as  of  ACATS 
settlement  dates,  most  positions  will  be 
deemed  transferred;  and  (3)  ensure  that 
assets  and  funds  will  be  available  for 
customers'  use  at  the  receiving  firm  on  a 
timely  basis.  By  requiring  organizations 
to  establish  fail  positions  on  their  books 
relative  to  customer  securities  that  have 
not  been  transferred  within  the 
prescribed  time  frames,  the  rule 
transfers  the  risks  associated  with 
transfer  delays  from  customers  to 
broker-dealers.  The  rule  thus  creates 
significant  incentives  for  MSE  members 
to  transfer  accounts  on  time,  while 
extending  traditional  close-out  remedies 
to  the  customer  account  transfer  process 
of  MSE  members.  Accordingly,  the 
Commission  believes  that  the  proposal 


'  Securities  Exchange  Act  Release  No.  24400 
(April  2B.  1987|.  52  FR  16472. 

2  MSE's  existing  Rule  21.  captioned  "Customer 
.Arcoinl  Transfer  Contracts."  would  be  deleted. 


'  ACATS  provides  a  centralized  mechanism  for 
communicating  customer  account  transfer 
information  betw(en  firms  involved  in  a  transfer 
and  automated  pitocedures  to  facilitate  transferring 
customers'  asset*  within  required  time  frames.  In 
1985.  the  National  Securities  Clearing  Corporation 
C'NSCC")  developed  ACATS.  See  Securities 
Exchange  Act  Release  No.  22481  (September  30. 
1985).  50  FR  41274. 

*  See  NYSE  Rule  412.  See  also  Securities 
Exchange  Act  Rel.  Nos.  22663  |Novembcr  26.  1985). 
50  FR  49638:  (File  No.  SR-NYSE-85-17)  22913 
(February  14. 1986).  51  FR  6845  (File  No.  SR-NYSE- 
85-5)  In  February  1988.  NASD  adopted  a 
substantially  similar  requirement  in  Section  65  of  its 
Uniform  Practice  Code.  See  Securities  Exchange  Act 
Release  No.  22941  (Feburary  24. 1986).  51  FR  7170 
(File  No.  SR-NA3D-«5-29|.  The  proposed  MSE  rule 
is  similar  to  the  I^YSE  and  NASD  rules. 


is  well-designed  to  provide  both  timely 
and  financially  responsible  transfers. 

In  addition,  requiring  the  use  of 
automated  clearing  agency  account 
transfer  facilities,  such  as  ACATS, 
extends  the  benefits  of  such  services  to 
MSE  members  and  their  customers. 
Injecting  centralized  clearing  facilities 
into  the  transfer  process  promotes 
timely  delivery  and  receipt  of 
communications  between  the  receiving 
and  delivering  organizations  and 
permits  effective  compliance  monitoring. 
Also,  use  of  an  automated  system 
should  enhance  efficiency  and  reduce 
expenses  in  account  transfer  processing 
by  eliminating,  for  all  depository-eligible 
securities,  the  manually  intensive 
handling  of  certificates  and  related 
paper  between  the  carrying  and 
receiving  broker-dealers.  Thus,  by 
assuring  that  customers'  accounts  will 
be  transferred  promptly  and  accurately, 
MSE's  proposal  should  reduce  risk, 
expense,  and  potential  exposure  for 
public  customers. 

Finally,  the  proposed  rule,  like  NYSE 
Rule  412(g),  would  authorize  MSE  to 
impose  a  "fee"  on  its  member 
organizations  for  failing  to  adhere  to  the 
time  frames  or  procedures  required  by 
the  rule  or  its  interpretations.  As  the 
Commission  noted  in  its  order  approving 
NYSE  Rule  412(g).  the  proposed  "fee"  is 
functionally  a  sanction,  in  the  nature  of 
a  disciplinary  fine,  for  violating  an 
exchange  rule.*  As  such,  that  fine  must 
be  imposed  in  a  manner  consistent  with 
the  Act.*  The  Commission  is 
sympathetic  with  the  MSE's  desire  to  act 
swiftly  to  enforce  compliance  and 
ensure  that  customer  account  transfers 
are  not  delayed  unnecessarily. 
Accordingly,  the  Commission 
anticipates  that  MSE  will  develop  and 
file  with  the  Commission  standards  and 
guidelines  for  administrative  fees. 
Pending  a  determination,  if  any,  to  file 
such  a  proposed  rule  change,  however, 
the  Commission  expects  MSE  to 
administer  any  late  fee  under  Rule  21 
pursuant  to  the  requirements  of  the  Act 
governing  disciplinary  actions,  including 
sections  6  and  19  of  the  Act. 

III.  Conclusion 

For  the  reasons  discussed  in  this 
Order,  the  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 


»  See  Securities  Exchange  Act  Rel.  No.  22663. 

•  Section  6(b)(7)  of  the  Act  requires  that  an 
exchange  provide  a  "fair  procedure  for  the 
disciplining  of  members"  Such  fairness  includes 
bringing  specific  charges,  providing  notice  of  those 
charges,  and  providing  an  opportunity  for  a  hearing. 
See  section  6(dj(l)  of  ibe  Act. 
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applicable  to  a  national  securities 
exchange. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)  of  the  Act,  that  the  above- 
mentioned  proposed  rule  change  (File 
No.  SR-MSE-87-^5j  be  and  hereby  is 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

Dated:  August  19,  1987. 
Jonathan  G.  Katz. 
Secretary. 
jFR  Doc.  87-19533  Filed  8-25-87:  8:45  am) 

BILLIMG  CODE   »0lO-0'-M 


!  File  No.  1-65301 

Issuer  Delisting;  Application  to 
Withdraw  From  Listing  and 
Registration;  Oxford  First  Corp. 
^Common  Stock,  Par  Value  $1.00) 

August  19,  1987. 

Oxford  First  Corp.  ("Company"),  has 

filed  an  application  with  the  Securities 
and  Exchange  Commission  pursuant  to 
section  12(d)  of  the  Securities  Exchange 
Act  of  1934  ("Acf)  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw  its 
Common  Stock,  Par  Value  $1.00,  from 
listing  and  registration  on  the  American 
Stock  Exchange,  Inc.  ("Amex").  The 
Company's  common  stock  recently 
began  trading  on  the  New  York  Stock 
Exchange  ("NYSE"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

In  making  the  decision  to  withdraw  its 
common  stock  from  listing  on  the  Amex, 
the  Company  considered  the  direct  and 
indirect  costs  and  expenses  attendant 
on  maintaining  the  dual  listing  of  its 
common  stock  on  the  NYSE  and  the 
Amex,  The  Company  does  not  see  any 
particular  advantage  in  the  dual  trading 
of  its  stock  and  believes  that  dual  listing 
would  fragment  the  market  for  its 
common  stock. 

Any  interested  person  may,  on  or 
before  September  10, 1987,  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  Washington, 
DC  20549,  facts  bearing  upon  whether 
the  application  has  been  made  in 
accordance  with  the  rules  of  the 
Exchange  and  what  term.s,  if  any,  should 
be  imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G  Katz. 
Secretary. 
(FR  Doc  87-19543  Filed  8-25-87;  8:45  am] 
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[Release  No.  35-24443] 

Filings  Under  the  Public  Uuiity  Holding 
Company  Act  of  1935  ('Act'");  The 
Southern  Co.  et  al. 

August  20,  1987. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendment(s)  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declarafion(s) 
should  submit  their  views  in  writing  by 
September  14, 1987  to  the  Secretary. 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a  copy 
on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  addresses  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

The  Southern  Co.,  et  al.  (70-6982) 

The  Southern  Company  ("Southern"), 
a  registered  holding  company,  and  its 
wholly  owned  subsidiary.  The  Southern 
Investments  Group,  Inc.  ("SIG"),  64 
Perimeter  Center  East,  Atlanta,  Georgia 
30346,  have  filed  an  application- 
declaration  pursuant  to  sections  6(b), 
9(a),  10  and  12(g)  of  the  Act. 

By  order  dated  October  1, 1984 
(HCAR  No.  23440),  Southern  was 
authorized  to  acquire  up  to  75,000 
common  shares  of  Integrated 
Communications,  Inc.  ("ICS"),  for  an 
aggregate  purchase  price  of  up  to 
$1,650,000.  Southern  now  proposes  to 
acquire  additional  common  shares  of    « 


ICS  from  time  to  time  through  December 
31, 1992,  for  an  aggregate  purchase  price 
up  to  $2,650,000,  and  to  transfer  ail  its 
shares  of  ICS  common  stock  to  SIG. 
Southern  also  requests  that  the  issuance 
and  sale  of  securities  by  ICS  from  time 
to  time  to  finance  its  operations  be 
exempted  from  the  requirements  of 
Section  7  of  the  Act,  pursuant  to  Section 
6(b). 

.American  Electric  Power  Co.,  Inc.  (70- 

-440) 

•    American  Electric  Power  Company, 
Inc.  ("AEP")  1  Riverside  Plaza, 
Columbus,  Ohio  43215,  a  registered 
holding  company,  has  filed  a  declaration 
pursuant  to  section  12(b)  of  the  Act  and 
Rule  45  thereunder. 

AEP  proposes  to  guarantee  the 
obligations  of  its  subsidiary  service 
company,  American  Electric  Power 
Service  Corporation  ("Service 
Corporation"),  under  a  proposed  sale 
and  leaseback  transaction  of  a  new 
laboratory  facility  ("Facility")  in 
Groveport,  Ohio  which  Service 
Corporation  has  constructed  with  a 
nonassociate  ("Lessor").  The  Lessor  will 
purchase  the  Facility  for  approximately 
$12  million  and  lease  it  to  Service 
Corporation  for  an  initial  term  of  30 
years.  Service  Corporation's 
participation  in  the  transaction  is 
contintent  upon  AEP's  guarantee  of 
Service  Corporation's  obligafions  under 
a  proposed  Facility  Lease  and  related 
agreements  consisting  of  a  Participation 
Agreement  with  respect  to  funding  of 
the  purchase  of  the  Facility,  a  Tax 
Indemnity  Agreement,  and  a  Site  Lease 
Agreement. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
(onathan  G.  Katz, 
Secretary. 
[FR  Doc  87-19544  Filed  8-25-87;  8:45  am| 
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[Release  No  tC-i6942  Fsie  No  812-67901 

Xerox  Financial  Services  Life 
Insurance  Co.,  et.  al. 

Date:  August  20, 1987. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

Applicants:  Xerox  Financial  Services 
Life  Insurance  Company  (the 
"Company"),  Account  for  Performance 
(the  "Separate  Account' )  and  Van 
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Kdmpen  Merritt  Life  Mari<eting  Inc. 
(collectively.  "Applicants"). 

Relevant  1940  Act  Sections: 
Exemption  requested  under  section  6(c) 
from  section  26(a)  and  27(c)(2). 

Summary  of  Application:  Applicants 
request  an  exemption  from  sections 
26(a)  and  27(c)(2)  of  the  Act  to  permit 
the  deduction  of  a  mortality  and 
expense  risk  charge  from  the  assets  of 
the  Separate  Account  in  connection  with 
the  issuance  and  sale  of  variable 
annuity  contracts. 

Filing  Date:  July  13,  1987. 

Hearing  or  Notification:  If  no  hearing 
is  ordered,  the  application  will  be 
grunted.  Any  interested  person  may 
request  a  hearing  on  this  application,  or 
ask  to  be  notified  if  a  hearing  is  ordered. 
Any  request  must  be  received  by  the 
SEC  no  later  than  530  p.m..  on 
September  15, 1987.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reasons  for  the  request,  and 
the  issues  you  contest.  Applicant  should 
be  served  with  a  copy  of  the  request, 
either  personally  or  by  mail,  and  also 
send  It  to  the  Secretary  of  the  SEC, 
along  with  proof  of  service  by  affidavit 
or  for  attorneys,  by  certificate. 
Notification  of  the  date  of  a  hearing 
should  be  requested  by  writing  to  the 
Secretary  of  the  SEC.  " 
ADDRESS:  Secretary,  Securities  and 
Exchange  Commission,  450  5th  Street, 
NVV..  Washington.  DC  20549.  Applicant, 
Xerox  Financial  Services  Life  Insurance 
Company,  1001  Warrenville  Road,  Lisle. 
Illinois  60432. 
FOR  FURTHER  INFORMATION  CONTACT: 

Heidi  Stam,  Staff  Attorney  (202)  272- 
3017  or  Lewis  B.  Reich.  Special  Counsel 
(202)  272-2061  (Division  of  Investmeifl 
Management). 

SUPPLEMENTARY  INFORMATION: 
Following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  Commercial  Copier  at  (800)  231- 
3282  (in  Maryland  (301)  258-4300). 

.Applicants'  Representations 

1.  The  Company  is  a  stock  life 
insurance  company  which  was  orginally 
incorporated  in  1981  as  Assurance  Life 
Company,  a  Missouri  Corporation.  In 
li)8."i.  the  North  River  Insurance 
('ompany  ("North  River")  acquired  the 
Company  from  Business  Men's 
.Assurance  Company.  North  River  is  a 
wholly-owned  subsidiary  of  Crum  and 
Foster.  Inc..  which  is  a  wholly-owned 
subsidiary  of  Xerox  Financial  Services, 
Inc.,  which  in  turn  is  a  wholly-owned 
subsidiary  of  Xerox  Corporation. 

2.  The  Company  established  the 
Separate  Account  on  February  24.  1987. 


pursuant  to  the  provisions  of  Missouri 
insurance  law.  The  Separate  Account,  a 
segregated  investment  account  of  the 
Company,  is  currently  seeking 
registration  with  the  SEC  as  a  unit 
investment  tnist  pursuant  to  the 
provisions  of  the  Act. 

3.  The  Company  proposes  to  offer 
individual  flexible  purchase  payment 
deferred  variable  annuity  contracts 
("Contracts")  which  are  available  for 
both  Qualified  and  Non-Qualified 
Retirement  Plans  under  the  Internal 
Revenue  Code.  The  Separate  Account  is 
divided  into  Sub-Accounts.  Each  Sub- 
Account  is  invested  solely  in  the  shares 
of  one  of  the  Portfolios  of  Van  Kampen 
Merritt  Series  Trust  (the  "Fund"),  a 
Massachusetts  business  trust  currently 
seeking  registration  under  the  Act  as  a 
diversified  open-end  management 
investment  company.  The  Fund  is  a 
series  fund  which  is  currently  divided 
into  four  separate  portfolios  consisting 
of  a  quality  income  portfolio,  high  yield 
portfolio,  growth  portfolio  and  managed 
portfolio. 

4.  The  Contracts  will  be  distributed 
through  Van  Kampen  Merritt  Life 
Marketing  Inc.,  a  wholly-owned 
subsidiary  of  Van  Kampen  Merritt  Inc., 
a  subsidiary  of  Xerox  Corporation. 

5.  The  minimum  initial  purchase 
payment  for  Contracts  issued  pursuant 
to  a  Non-Qualified  Plan  is  $5,000  with 
minimum  additional  purchase  payments 
of  $1,000.  The  minimum  initial  purchase 
payment  for  a  Contract  issued  pursuant 
to  a  Qualified  Plan  is  $1,000.  Subsequent 
purchase  payments  must  be  at  least 
$100. 

6.  Any  premium  taxes  or  other  taxes 
payable  to  a  state  or  other  goverrimental 
entity  will  be  charged  against  Contract 
values.  The  Company  currently  intends 
to  advance  any  premium  taxes  due  at 
the  time  purchase  payments  are  made 
and  then  deduct  premium  taxes  from 
Contract  value  at  the  time  annuity 
payments  begin  or  upon  surrender  if  the 
Company  is  unable  to  obtain  a  refund. 

7.  The  Company  will  deduct  an  annual 
Contract  Maintenance  Charge  of  $30 
from  the  Contract  value  on  each 
Contract  anniversary.  This  charge  is  to 
reimburse  the  Company  for  the 
expenses  it  incurs  in  establishing  and 
maintaining  the  Contracts  and  the 
Separate  Account.  When  the  Contract  is 
surrendered  and  its  full  surrender  value, 
on  other  than  the  Contract  anniversary, 
the  Contract  Maintenance  Charge  will 
be  deducted  at  the  time  of  surrender. 
During  the  annuity  period,  the  Contract 
Maintenance  Charge  will  be  collected 
on  a  monthly  basis  and  will  result  in  a 
reduction  of  the  monthly  benefit.  This 
charge  has  not  been  set  at  a  level 


greater  than  its  cost  and  contains  no 
element  of  profit. 

8.  The  Contracts  do  not  provide  for  a 
front  end  sales  charge  to  be  deducted 
from  purchase  payments.  Instead,  a  total 
or  partial  withdrawal  of  a  Contract  is 
subject  to  a  Contingent  Deferred  Sales 
Charge  should  the  withdrawal  exceed  a 
free  withdrawal  amount  equal  to  ten 
percent  (10%)  of  all  purchase  payments 
made  prior  to  the  withdrawal.  The 
amount  of  the  Contingent  Deferred  Sales 
Charge  is  calculated  by:  (a)  Allocating 
purchase  payments  to  the  amount 
surrendered;  (b)  multiplying  each 
allocated  purchase  payment  that  has 
been  held  under  the  Contract  for  less 
than  five  (5)  Contract  Years  by  5"o;  and 
(c)  adding  the  products  of  (b)  together. 
In  no  event  will  the  aggregate 
Contingent  Deferred  Sales  Charge 
exceed  5%  of  the  total  purchase 
payments  made. 

9.  The  amounts  obtained  from  the 
Contingent  Deferred  Sales  Charge  will 
be  used  to  pay  sales  commissions  and 
other  promotional  or  distribution 
expenses  associated  with  the  marketing 
of  the  Contracts,  including  costs 
associated  with  the  printing  and 
distribution  of  prospectuses,  the 
Contracts,  sales  material  and  any  other 
relevant  information  concerning  the 
Contracts. 

10.  The  Company  proposes  to  assess 
each  Sub-Account  of  the  Separate 
Account  with  daily  charges  for  mortality 
and  expense  risks  ("Risk  Charges")  and 
administrative  expenses 
("Administrative  Expense  Charge") 
which  amount  to  an  aggregate  of  1.40% 
per  annum  (consisting  of  approximately 
.90%  for  mortality  risks,  approximately 
.35%  for  expenses  risks  and  .15%  for 
administrative  expenses). 

11.  The  Administrative  Expense 
Charge  is  designed  to  cover  the  shortfall 
in  revenues  from  the  Contract 
Maintenance  Charge  which  is  used  to 
reimburse  the  Company  for  expenses 
incurred  in  the  maintenance  of  the 
Contracts  and  the  Separate  Account, 

12.  The  Company  does  not  intend  to 
profit  from  the  Administrative  Expense 
Charge.  Applicants  represent  that  this 
charge  has  been  set  at  a  level  which 
represents  the  Company's 
administrative  costs  taking  into  account 
the  Contract  Maintenance  Charge,  The 
Administrative  Expense  Charge  will  be 
reduced  to  the  extent  that  the  amount  of 
this  charge  is  in  excess  of  that  necessary 
to  reimburse  the  Company  for  its 
administrative  expenses.  Should  this 
charge  prove  to  be  insufficient,  the 
Company  will  not  increase  this  charge 
and  will  incur  the  loss. 
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13.  The  mortality  risk  assumed  by  the 
Company  arises  from  its  contractural 
obligation  to  make  annuity  payments  for 
the  life  of  the  annuitant  and  to  waive  the 
Contingent  Deferred  Sales  Charge  in  the 
event  of  the  death  of  the  annuitant  or 
contract  owner  (as  applicable). 

14.  The  expense  risk  assumed  by  the 
Company  under  the  Contracts  is  that  all 
actual  expenses  involved  in 
administering  the  Contracts,  including 
niaintenance  costs,  administrative  costs, 
nailing  costs,  data  processing  costs, 
legal  fees,  accounting  fees,  filmg  fees 
and  the  costs  of  other  services  may 
exceed  the  amount  recovered  from  the 
Contract  Maintenance  Charge  and  the 
Administrative  Expense  Charge. 

15.  If  the  Risk  Charges  are  insufficient 
to  cover  actual  Gosts,  the  loss  will  borne 
by  the  Companv .  Cor^versely.  if  the 
amount  deducted  proves  more  than 
sufficient,  the  excess  will  be  a  profit  to 
the  Company.  The  Company  expects  a 
profit  from  this  charge. 

16.  To  the  extent  that  the  Contingent 
Deferred  Sales  Charge  is  insufficient  to 
cover  the  actual  cost  of  distribution,  the 
Company  may  use  any  of  its  corporate 
assets,  including  potential  profit  which 
may  arise  from  the  Risk  Charges,  to 
make  up  any  difference.  The  Risk 
Charges  are  guaranteed  by  the  Company 
and  cannot  be  increased. 

17.  Applicants  represent  that  the  1.25% 
total  which  it  proposes  to  charge  for  the 
Risk  Charges  is  wilhm  the  range  of 
industry  practice  for  such  charges. 

18.  Applicants'  representations  are 
based  upon  an  analysis  of  the  mortality 
risks  (taking  into  consideration  such 
factors  as  any  contractual  right  to 
increase  charges  above  current  levels 
and  the  guaranteed  annuity  purchase 
rates),  the  expense  risks  (taking  into 
account  the  existence  of  charges  against 
separate  account  assets  for  other  than 
mortality  and  expense  risks)  and  the 
estimated  costs,  now  and  in  the  future, 
for  certain  product  features.  The 
Company  will  maintain  at  its  principal 
office,  available  to  the  Commission,  a 
memorandum  setting  forth  in  detail  this 
analysis. 

19.  Applicants  acknowledge  that  the 
Contingent  Deferred  Sales  Charges  may 
be  insufficient  to  cover  all  costs  relating 
to  the  distribution  of  the  Contracts  and 
that  if  a  profit  is  realized  from  the  Risk 
Charges,  all  or  a  portion  of  such  profit 
may  be  applied  to  offset  distribution 
expenses  not  reimbursed  by  the 
Contingent  Deferred  Sales  Charge.  In 
such  circumstances  a  portion  of  the  Risk 
Charges  might  be  viewed  as  providing 
for  a  portion  of  the  costs  relating  to 
distribution  of  the  Contracts. 

20.  The  Company  has  concluded  that 
there  is  a  reasonable  likelihood  that  the 


proposed  distribution  financing 
arrangements  made  with  respect  to  the 
Contracts  will  benefit  the  Separate 
Account  and  the  contract  owners.  The 
basis  for  such  conclusion  is  set  forth  in  a 
memorandum  which  will  be  maintained 
by  the  Company  at  its  principal  office 
and  will  be  available  to  the 
Comm.ission. 

21.  The  Company  represents  that  the 
Separate  Account  will  invest  only  in  an 
underlying  mutual  fund  which 
undertakes,  m  the  event  it  should  adopt 
any  plan  under  Rule  12b-l  to  finance 
distribution  expenses,  to  have  such  plan 
formulated  and  approved  by  a  board  of 
directors,  a  majonty  of  the  members  of 
which  are  not  "interested  persons"  of 
such  fund  within  the  meaning  of  section 
2{a)il9}  of  the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz, 
Secretary: 

(FK  Doc.  87-19545  Filed  8-25-87;  8:45  am) 
BILLING  CODE  aeio-oi-M 


[Release  No.  34-24801;  File  No.  SR-PSE- 
87-14) 

Self-Regulatory  Organizations;  Filing 
and  Order  Granting  Partial  Accelerated 
Approval  to  a  Proposed  Rule  Change 
by  the  Pacific  Stock  Exchange  Inc.; 
Conformity  With  the  Uniform  Code  of 
Arbitration. 

The  Pacific  Stock  Exchange, 
Incorporated  ("PSE")  submitted  on  April 
28, 1987,  copies  of  a  proposed  rule 
change  pursuant  to  section  19(b)(1)  of 
the  Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78(b)(1)  and  Rule  19b- 
4  thereunder  to  amend  various 
provisions  of  PSE  Rule  XII  (Arbitration) 
to  bring  them  into  conformity  with 
amendments  to  the  Uniform  Code  of 
Arbitration  ("UCA")  which  were 
adopted  by  the  Securities  Industry 
Conference  on  Arbitration  ("SICA").' 

The  proposed  rule  change  would 
amend  section  2  of  PSE  Rule  XII 
("Rule")  to  increase  both  the 
jurisdictional  limit  and  filing  fees  for 
small  claim  proceedings.  The  proposed 
amendments  would  raise  the  jurisdiction 
limit  for  small  claims  proceedings  from 
S2,500  to  S5,000  and  replace  the  $15  flat 


filing  fee  with  a  graduated  filing  fee 
based  on  the  amount  of  the  claini.  Under 
the  proposal,  there  would  be  a  Si  5  fee 
for  claims  of  Si  .000  or  less,  $25  for 
claims  of  more  than  $1,000  but  less  than 
S2.500,  and  $100  for  claims  between 
S2,500  and  $5,000. 

The  Amendment  to  section  4  of  the 
Rule  would  increase  the  statute  of 
limitations  for  filing  claims  from  three  to 
six  years.  In  addition,  the  oroposed  rule 
change  would  amend  sectiSn  4  to 
preclude  the  six  year  time  limitation 
from  barring  the  submission  of  a  claim, 
to  arbitration  where  the  claim  is  ordered 
to  arbitration  by  a  court  of  competent 
jurisdiction.  Further,  the  proposed 
amendments  to  section  7  would,  where 
permitted  by  law.  toll  the  statute  of 
limitations  for  legal  proceedings  when 
the  claimant(s),  rather  than  all  parties  to 
the  proceedings,  files  an  arbitration 
agreement.  The  six  year  statute  of 
limitations  also  will  be  tolled  if  the 
parties  submit  the  claim  to  the  court's 
jurisdiction. 

Amended  section  8(b)  of  the  Rule 
would  provide  that  for  member  to 
member  controversies  involving  $5,000 
or  less  the  panel  of  arbitrators  will 
consist  of  one  m.ember.  For  all  other 
member  controversies,  the  panel  shall 
consist  of  three  members.* 

Section  10  would  be  amended  to  allow 
each  party  one  peremptory  challenge  to 
the  panel's  composition  in  all  cases, 
including  arbitrations  where  there  are 
multiple  parties  (i.e..  multiple  Claimants, 
Respondents,  and/or  Third  Party 
Respondents).  In  arbitrations  with 
multiple  claimants,  however,  the 
Director  of  Arbitration  can  grant 
additional  peremptory  challenges  if  it  is 
in  the  "interest  of  justice."  The 
amendment  also  makes  clear  that  there 
would  be  unlimited  challenges  for  cause. 

The  amendment  to  section  13  would 
give  the  arbitrators  discretion  to  bar  a 
Respondent,  Responding  Claimant, 
Cross-Claimant,  or  Third  Party 
Respondent  from  presenting  any  facts  or 
defense  at  the  arbitration  proceeding  if 
that  party  only  pleads  a  general  denial 
in  his  Answer.^  Further,  the  amendment 
would  permit  the  arbitrators,  within 
their  discretion,  to  bar  a  Respondent 
from  presenting  any  facts  or  defenses  at 
the  arbitration  hearing  if  they  have  not 


'  The  Uniform  Code  of  Arbitralion  was  developed 
by  SICA  in  November  1968.  The  UCA  provides 
Uniform  Arbitration  Procedures  throughout  the 
secunties  industry  and  is  implemented  by  various 
national  securities  exchanges.  SICA  is  a  securities 
industry  association  composed  of  representatives  of 
the  National  Association  of  Securities  Dealers.  Inc. 
("NASD"),  nine  other  self-regulatory  organizations, 
four  public  members,  and  the  Secunties  Industry 
Association. 


»  Under  the  existing  rule,  member  controversies 
involving  S500  or  more  requires  a  three-member 
arbitration  panel. 

'  Currently,  according  to  the  PSE  the  Claimant 
has  the  burden  to  specify  the  relevant  facts  in  an 
arbitration  hearing.  The  Respondent,  although 
required  to  designate  all  available  defenses  in  his 
Answer,  frequently  limits  his  written  defense  to  a 
general  denial  and  waits  fur  the  hearing  to  di-.cli«e 
his  actual  defense|s|. 
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been  included  in  the  Answer  arfcl  the 
arbitrators  believe  that  these  facts  are 
relevant  and  the  defenses  were 
available  at  the  time  the  Answer  was 
filed.  Finally,  section  13(c)  would  be 
amended  to  permit  the  Director  of 
Arbitration  to  determine  preliminarily 
whether  multiple  Claimants, 
Respondents,  or  Third  Party 
Respondents  should  proceed  in  the  same 
or  sep.irate  arbitration  proceedings. 

Under  amended  section  27,  a  party 
would  be  permitted  to  amend  its 
pleading,  as  a  matter  of  right,  prior  to 
the  appointment  of  an  arbitration  panel, 
and.  subsequently,  only  if  m  response  to 
an  amended  pleading  or  with  the 
consent  of  the  arbitration  panel. 

FinaUy,  the  Exchange  proposes  to 
revise  its  schedule  of  arbitration  fees. 
The  required  deposit  fee  for  claims  of 
Sl.no  or  less  would  be  reduced  from  4100 
to  Sl5.  Similarly ,  the  fee  for  claims  of 
Sl.tXiO  but  less  than  $2,500  would  be 
reduced  from  SlDO,  to  S25  while  the  fee 
for  claims  between  S2.500  and  S5.0(X} 
would  remain  the  same  at  SIOO.  There 
would  be  no  chanae  in  the  $200  fee  for 
claims  above  S.S.axi,  but  less  than 
S10,(XX3  Where  the  amount  in 
controversy  excees  SlO.OOO  but  is  less 
than  S,:0  OfX),  the  fee  would  be  increased 
from  S250.  to  S3(X).  For  controversies 
involving  an  amount  greater  than 
$20,000  but  less  than  $100.0(_K)  the  fee 
would  be  increased  from  $350  to  $500. 
The  fee  for  all  other  claims  above 
$100,000  would  be  $750  (the  current 
maximum  fee  is  $550].* 

The  amendments  would  also  permit 
the  arbitrators  to  assess  forum  fees  for 
any  controversy  settled  or  withdrawn. 

Discussion 

As  noted  above.  SICA  substantially 
revised  the  UCA  to  rePiect  trends  and 
developments  which  had  occured  in  the 
securities  industry  several  years  earlier. 
Four  stock  exchanges  and  the  NASD 
have  since  amended  their  arbitration 
rules  to  bring  them  into  conformity  with 
the  UCA  am.endments.  These  changes 
ensure  a  degree  of  uniformity  in 
arbitration  proceedings  among  the  self- 
regulatory  organizations.  ("SRO's")  * 


*  Th"  proposal  also  increased  the  maximum 
funim  fees  that  can  be  charged  to  ttie  parties. 

'  The  four  stock  exchanges  are  the  \'ew  York 
Slock  F.xchdnge.  Inc.  r'NYSE"),  the  Amencan  Slock 
F.M  h,inae.  Inc.  |   Amex "I,  the  .VlidwesI  Slock 
F.  kct.ange  Incorporrtied  1   .MSE  ).  and  the  Chicago 
Board  of  Opiions  F.vchdni^e.  Inc.  (  CBOK").  See 
Secnrit;es  Exchange  .An  Reiease  Nos.  21295 
(S<'ple,T.l«r  r,  19WI  49  FR  3t*W>  ,SR-\ASU-84-16); 
2i.S42  iUecember  ft.  19ft41  4y  KR  4t>4ii3  (SR-M-Ztt 
21476  iNjvember  9,  1964)  49  FR  4.ib87  iSR-{;BOE^- 
64-61;  and  21506  (November  20.  iyt>4)  49  f  R  4^657 
(SR-MSE-B4-6). 


The  PSE  has  indicated  in  its  filing  that 
the  purpose  of  the  proposed  rule  change 
is  to  amend  its  arbitration  rules  to 
reflect  the  amendments  to  the  UCA 
developed  by  SICA  and  adopted  by  the 
other  SROs. 

The  prooposed  amendments  to  the 
Rule  are  identical  to  the  SICA 
amendments  to  the  UCA  and  the 
conforming  amendments  adopted  by  the 
other  SROs  with  the  exception.  There  is 
currently  no  provision  in  the  UCA  that 
provides  for  a  one  member  panel  in 
member  controversies  involving  small 
claims.^  As  noted  above,  under  existing 
section  8(b),  the  dollar  amount  involved 
in  the  member  controversy  determines 
the  number  of  arbitrators  that  will  hear 
the  claim.  Presently,  all  controversies 
involving  $500  or  more  require  a  three 
person  arbitration  panel  to  resolve  the 
controversy.  The  Exchange  proposes  to 
increase  the  threshold  dollar  amount, 
required  before  a  claim  will  be  heard  by 
a  panel  of  three  arbitrators,  from  $500  to 
$5,000,  a  tenfold  increase.  The  net  result 
of  this  change  would  be  that  an 
increased  number  of  member 
controversies  would  be  heard  by  one 
arbitrator  raflier  than  by  three. 

The  Exchange  indicates  in  its  filing 
that  adoption  of  this  amendment  would 
reduce  its  cost  in  providing  a  forum  for 
arbitration  by  reducing  the  number  of 
honoraria  paid  as  well  as  facilitate 
arbitration  hearings  scheduling. 

Request  For  Comments 

Because  the  securities  industry  has 
experienced  developments  in  arbitration 
since  the  Commission  last  approved 
proposals  similar  to  the  PSE's  proposed 
revisions  to  section  8(b),  the 
Commission  believes  that  the  public 
should  have  the  opportunity  to  comment 
on  the  proposed  changes  to  section  8(b). 

Commentators  may  wish  to  focus  on 
and  discuss  the  potential  impact,  if  any, 
of  the  proposed  change  to  section  8(b)  of 
the  Rule  on  member  controversies 
because  if  the  amendment  is  approved 
more  of  these  claims  will  be  heard  by 
single  arbitrator. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concering  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submissions,  all  subsequent 


•  Both  the  NYSE  and  the  Amex  have  adopted 
provisions  in  their  arbitration  rules  that  provide  for 
a  one  member  panel  where  the  amount  in 
controversy  in  aember  to  member  disputes  is  less 
than  $10,000. 


amendments,  all  written  statements 
with  resquest  to  the  proposed  rule 
change  between  the  Commission  and 
any  person,  other  than  those  that  may 
be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  NW.,  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PSE.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  Septem.ber  16, 1987. 

Conclusion 

The  Commission  finds  the  approval  of 
all  portions  of  the  proposed  rule  change, 
with  exception  of  section  8(b) 
concerning  member  controversies,  are 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  national 
securities  exchanges,  and,  in  particular. 
the  requirements  of  section  6(b)4 
requiring  that  national  securities 
exchanges  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  its  members  and 
issuers  and  other  persons  using  its 
facilities,  and  6(b)i5j  requiring  that  the 
rules  of  an  exchange  promote  just  and 
equitable  principles  of  trade  and  protect 
investors  and  the  public  interest  in  that 
they  provide  a  forum  for  the  resolution 
of  securities  disputes. 

The  Commission  finds  good  cause  for 
approving  all  amendments,  except  those 
affecting  section  B(b),  prior  to  the 
thirtieth  day  in  that  the  Commission  has 
on  prior  occasions  approved  sim.ilar 
amendments  submitted  to  the 
Commission  by  the  NASD,  NYSE, 
Amex,  MSE,  and  CDOE.  Further. 
approval  of  the  proposed  rule  change 
would  ensure  uniformity  among  self- 
regulatory  organizations  arbitration 
procedures. 

//  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  oft  he  Act,  that  the 
proposed  rule  change,  be  and  hereby  is 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Dated  August  14. 1987. 
Jonathan  G.  Katz,  . 
Secretary.  I 

(FR  Doc.  87-19534  Filpci  B-25-87;  8:45  am) 
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[Release  No.  34-24820;  File  No.  SR-Phlx- 
87-4] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc.; 
Establishment  of  Standards  for  the 
Operation  of  a  System  of  Alternate 
Specialists 

Pursuant  to  srction  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l),  and  Rule  19b-4 
thereunder,  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phlx")  submitted,  on 
March  2, 1987,  copies  of  a  proposed  rule 
change  to  adopt  a  system  of  rules  to 
establish  formal  standards  for  the 
operation  of  an  alternate  specialist 
system.  The  rules  are  intended  primarily 
to  establish  the  financial  obligations  and 
trading  responsibilities  that  a  member 
must  satisfy  in  order  to  qualify  as  an 
alternate  specialist. 

Notice  of  the  proposed  rule  change, 
together  with  its  terms  of  substance, 
was  given  by  the  issuance  of  a 
Commission  release  (Securities 
Exchange  Act  Release  No.  24446,  May 
12, 1987)  and  by  publication  in  the 
Federal  Register  (52  FR  19002.  May  20, 
1987).  No  comments  were  received 
regarding  the  proposal. 

The  proposed  Phlx  alternate  specialist 
system  is  intended  to  add  depth  and 
liquidity  to  the  Phlx  equity  markets  by 
bringing  added  capital  into  the 
Exchange's  specialist  system.  During 
periods  of  unusual  or  heavy  trading  in 
an  issue,  an  alternate  specialist  may  be 
called  in  by  the  specialist  or  a  Floor 
Official.  As  with  alternate  specialist 
systems  on  other  regional  exchanges.  ' 
the  alternate  specialist  is  already 
present  on  the  floor  as  a  specialist  in 
other  issues  traded  on  the  exchange.  To 
qualify  as  an  alternate  specialist,  a  Phlx 
member  must  meet  the  same  financial 
requirements  as  other  Phlx  specialists.'' 


'  The  proposed  Phlx  alternate  specialist  system  is 
subslHnlJally  similar  to  alternate  specialist  systems 
on  other  reRional  exchanges.  See.  e^..  Midwest 
Slock  Exchange  Article  XJV. 

'  Ser  proposed  Phlx  Rule  20lA.(a).  The  proposed 
Phlx  Rule  provides  that  the  Exchange's  Allocation, 
Evaluation  and  Securities  Committee  shall  ensure 
that  an  alternate  specialist  applicant  substantially 
meets  the  same  financial  adequacy  standards  as 
equity  specialists  and  options  specialists.  See  also 
letter  from  Willi.im  W.  Uchimoto.  Vice  President. 
Phlx,  to  Stephen  Luparello,  Staff  Attorney.  Division 
of  Market  Regulation.  SEC.  dated  )uly  22. 1987, 
Although  the  rule  is  broad  enough  to  allow  either 
equity  or  options  specialists  to  be  appointed 
alternate  specialists,  the  Exchange,  at  this  time, 
intends  to  limit  the  application  of  the  rule  to  equity 
(specialists.  See  telephone  conversation  between 
Vvilliam  W,  Uchimoto  and  Stephen  Luparello, 
August  14.  1987, 


Once  an  applicant  qualifies,  the 
Allocation.  Evaluation  and  Securities 
Committee  will  assign  one  or  more 
equity  issues  to  the  alternate  specialist, 
following  consultation  with  the  Floor 
Procedure  Committee.  However,  no 
alternate  specialist  may  be  assigned  an 
issue  in  which  he  or  any  affiliated 
person,  or  the  member  organization  with 
which  the  alternate  is  affiliated,  is  a 
specialist  or  registered  options  trader  in 
an  option  overlying  the  equity  issue.'  •• 

The  proposed  rules  also  impose 
"negative"  and  "affirmative"  trading 
obligations  on  the  alternate  specialist, 
pursuant  to  Section  11  of  the  Act  and  the 
rules  thereunder.*  Consistent  with  its 
trading  obligations  under  the  Act  to 
maintain  a  fair  and  orderly  market,  an' 
alternate  specialist  is  required  under  the 
rules  to  execute  all  orders  in  his 
assigned  security,  and.  after  having  been 
called  in  by  a  floor  official  or  the  equity 
specialist,  to  establish  a  bid  or  offer  in 
his  assigned  secunty  at  the  request  of  a 
floor  broker,^  Proposed  Rule  202A.(e) 
gives  the  Floor  Procedure  Committee 
authority  to  specify  the  percentage  of  an 
alternate  specialist's  volume  that  must 
be  in  his  specialty  stock.*  Further, 
except  under  unusual  circumstances,  an 
alternate  specialist  is  prohibited  from 
initiating  a  transaction  in  an  assigned 
stock  from  off  the  floor.  The  rules  permit 
alternate  specialists  as  a  group  to 
participate  in  the  opening  of  any 
security  on  the  Exchange  with  respect  to 


=  See  proposed  Phlx  Rule  20lA.(b),  See  also 
proposed  Phlx  Rule  201A,01,  which  notes  that  the 
Committee  may  aljo  consider  the  assignment 
factors  set  forths  \i\  Phlx  Rule  501(b), 

«  15  use,  78k  Generally,  section  11(b)  of  the  Act 
governs  specialist  rights  and  obligations.  In 
particular,  however.  Rule  llb-l(a)(2)  under  the  Act 
provides  that  the  rules  of  an  exchange  concerning 
specialist  registration  must  include  provisions  on 
the  following:  (1)  Minimum  capital  requirements;  (2) 
requirements  that  the  specialist  engage  in  a  course 
of  dealing  for  his  own  account  that  will  assist  in  the 
maintenance  of  a  fair  and  orderly  market  and  that 
substantial,  continued  failure  to  meet  these 
requirements  will  result  in  suspension  or 
cancellation  of  the  specialist  s  registration  in  his 
specialty  slock(s)-.  (3)  provisions  restricting  the 
specialist's  dealings  to  those  necessary  to  maintain 
a  fair  and  orderly  market  or  to  act  as  an  odd-lot 
dealer  (4)  provisions  stating  the  responsibilities  of 
the  specialist  as  broker  and  |5)  procedures  for  the 
effective  and  systematic  surveillance  of  specialist 
activities.  According  to  the  Phlx  rules,  an  alternate 
specialist  is  a  specialist  as  envisioned  by  section  11 
of  the  Act. 

»  See  proposed  Phlx  Rule  202A,11,  Rule  202A.n 
provides  that  the  alternate  specialist  may  only 
participate  pursuant  to  a  request  by  the  specialist  or 
a  Floor  Official, 

•  Initially,  the  Phlx  has  determined  that  50^  of  an 
alternate  specialist's  volume  (excluing  all  volume 
done  as  a  specialist)  must  be  in  assigned  slocks. 
Further,  in  a  situation  in  which  the  alternate 
specialist  is  called  in  to  participate  in  trading  in  an 
issue  to  which  he  is  not  assigned,  the  resulting 
volume  will  be  counted  toward  the  50% 
requirements.  See  proposed  Phlx  Rule  202A.03. 


any  net  imbalance  following  specialist 
participation.''  Consistent  with  its  stated 
purpose  of  adding  liquidity  to  the 
market,  the  rules  also  mandate  that  an 
alternate  specialist  must  accept  and 
guarantee  all  100  share  agency  orders  in 
his  assigned  stock  that  are  not  accepted 
by  the  specialist.* 

The  Commission  believes  the  Phlx 
alternate  specialist  system  should 
achieve  its  intended  purposes  of  adding 
depth  and  liquidity  to  the  market,  while 
conforming  to  the  requirements  of  the 
Act  and  providing  for  the  protection  of 
investors.  In  particular,  the  rules 
conform  to  section  11(b)  of  the  Act,  and 
Rule  llb-l(a)(2)  thereunder,  by  ensuring 
minimum  capital  requirements.  The 
rules  are  also  structured  to  ensure  that 
alternate  specialist  trading  contributes 
to  the  maintenance  of  a  fair  and  orderly 
market.  Specifically,  the  Commission 
views  as  important  the  provisions 
requiring  the  alternate  specialist  to 
establish  a  bid  and  offer  in  assigned 
stocks;  restricting  him  from  making  off- 
floor  transactions  in  assigned  stocks; 
and  providing  a  guarantee  for  all  100 
share  market  orders.  The  Commission 
believes  that  these  rules  will  assist  the 
Phlx  in  ensuring  that  alternate  specialist 
trading  will  be  beneficial  to  investors 
and  the  market  in  general.  Finally,  by 
providing  that  the  alternate  specialist  is 
a  specialist  as  envisioned  by  section  11 
of  the  Act.  Phlx  specialist  compliance 
and  surveillance  rules  will  also  apply  to 
its  alternate  specialist  system.' 

Accordingly,  the  Commission  believes 
that  the  proposed  rule  changes  are  in 
accordance  with  section  6(b)(5)  of  the 
Act.  The  capital  that  will  be  introduced 
in  the  market  by  the  alternate  specialist 
system  should  help  to  increase  depth 
and  liquidity  in  Phlx  traded  slocks, 
should  facilitate  transactions  in 
securities,  and  help  foster  a  free  and 
open  market.  Further,  the  financial 
requirements  imposed  on  alternate 
specialists  are  also  consistent  with  the 
intent  of  that  section,  in  that  they  will 
protect  investors,  and  the  public  interest 
generally,  by  requiring  alternate 
specialists  to  be  adequately  capitalized. 
The  Commission  therefore  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange. 


'  See  proposed  Phlx  Rule  202A,06, 

'See  proposed  Phlx  Rule  202A.07,  In  executing 
the  transaction,  the  alternate  specialist  must 
guarantee  execution  at  the  best  consolidated  quote 
system  bid  on  a  sell  order,  and  the  best 
consolidated  quote  system  offer  on  a  buy  order, 

»  See  proposed  Phlx  Rule  202A.(b). 


I  I    I 
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//  is  therefore  ordered,  pursuant  to 
section  19(b)(2]  of  the  Act.  that  the 
abovp-mentioned  rule  change  be,  and 
hereby  is.  approved. 

Tor  the  Conunissior..  by  the  Division  of 
Miirkel  Regulatiun,  pursuant  to  delegated 
authority. 

D;,'ed:  .\ugust  19.  1987. 
lonathan  G.  Katz, 
Secretary. 

[FR  Doc.  e'^-igsas  Filed  8-25-87  8:45  amj 
BILLWW  cooe  iOIO-OI-ll 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

D.itc    .^Ukiust  20,  1967, 

The  Department  of  Treasur>-  has  made 
revisions  and  resubmitted  the  following 
public  information  collection 
requirement(s)  to  O.MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980.  Pub,  L.  96-511. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  Comm.ents 
regarding  these  information  collections 
should  be  addressed  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer,  Room 
2224.  M.iin  Treasury  Building.  15lh  and 
F'ennsvlvania  Avenue  NW..  Washington, 
DC  20220. 

Internal  Revenue  Service 

0\Ui  Number:  1545-0214. 

hiirin  Xtimbcr:  5G95. 

Tvpe  pf  Review:  Resubmission. 

7;.',V  Residential  Energy  Credit 
C.irryfurward. 

Description:  This  form  is  used  by 
individual  ta.Kpayers  to  claim  any 
unused  residential  energy  credit 
carryfo'ward  the  ta.xpayer  may  have 
from  previous  tax  years. 

Respondents:  Individuals  or 
hiiuseholds. 

Estimated  Burden:  20.755  hours. 

OMB  X  umber:  1545-0930. 

Form  Number:  8396. 

Type  of  Review:  Resubmission. 

Title:  Mortgage  Interest  Credit. 

Description:  Form  8396  is  used  by 
individual  taxpayers  to  claim  a  credit 
against  their  tax  for  a  portion  of  the 
interest  paid  on  a  home  mortgage  in 
connection  with  a  qualified  mortgage 
credit  certificate.  Internal  Revenue  Code 
section  25  allows  the  credit  and  Internal 
Revenue  Code  section  lG3(g)  provides 
that  the  interest  deduction  on  Schedule 
A  will  be  reduced  by  the  credit. 

Respondents:  Individuals  or 
households. 


Estimated  Burden:  2.451  hours. 

Clearance  Officer:  Garrick  Shear. 
(202)  535-4297.  Room  5571.  nil 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 

OMB  Reviewer  Milo  Sunderhauf. 
(202)  395-6880.  Office  of  Management 
and  Budget.  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Dale  \.  Morgan, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  87-19514  Filed  8-25-87;  8:45  am] 

BILLING  CODE  48104S-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review  ] 

Date:  August  20, 1987. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement{s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2224. 
15th  and  Pennsylvania  Avenue  NW., 
WAshington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0203. 

Form  Number:  5329. 

Type  of  Review:  Extension. 

Title:  Return  for  Individual  Retirement 
Arrangement  and  Qualified  Retirement 
Plans  Taxes. 

Description:  This  form  is  used  to 
compute  and  collect  taxes  related  to 
distributions  from  individual  retirement 
arrangements  (IRAs]  and  other  qualified 
plans.  These  taxes  are  excess 
contributions  to  an  IRA,  premature 
distributions  from  an  IRA,  and  other 
qualified  retirement  plans  excess 
accumulations  in  an  IRA  and  excess 
distributions  from  qualified  retirement 
plans.  The  data  is  used  to  help  verify 
that  the  correct  amount  of  tax  has  been 
paid. 

Respondents;  Individuals  or 
households. 

Estimated  Burden:  113.059  hours. 

Clearance  Officer:  Garrick  Shear, 
(202)  535-4297,  Internal  Revenue 
Service,  Room  5571,  nil  Constitution 
Avenue.  NW..  Washington.  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395-6880,  Office  of  Management 


and  Budget.  Room  3208.  New  Executive 
Office  Building,  Washington,  DC  20503. 
Dale  A.  Morgan, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  87-19515  Filed  8-;5-8r;  8:45  am] 
BILLING  COOE  4S10-2S-M 


VETERANS  ADMINISTRATION 

Agency  Form  Under  OMB  Review 

AGENCY:  Veterans  Administration. 
ACTION:  Notice. 

The  Veterans  Administration  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  contains  a 
reinstatement  and  lists  the  following 
informatiaa;  (1)  The  department  or  staff 
office  issuing  the  form.  (2)  the  title  of  the 
form,  (3)  the  agency  form  number,  if 
applicable,  (4)  a  description  of  the  need 
and  its  use.  (5)  hew  often  the  for.m  must 
be  filled  out,  (6)  who  v\ill  be  required  or 
asked  to  report,  (7)  an  estimate  of  the 
number  of  responses.  [8]  an  estimate  of 
the  total  number  of  hours  needed  to  fill 
out  the  form,  and  (9)  an  indication  of 
whether  section  3504(h)  of  Pub.  L  96-511 
applies.  ( 

ADDRESSES:  Copies  of  the  forms  and 
supporting  docu.ments  may  be  obtained 
from  Patti  Viers.  Agency  Clearance 
Officer  (732),  Veterans  Administration, 
810  Vermont  Avenue  NW.,  Washington. 
DC  20420.  (202)  233-2146.  Comments  and 
questions  about  the  items  on  the  list 
should  be  directed  to  the  V.A's  OMB 
Desk  Officer,  Elaina  Norden,  Office  of 
Management  and  Budget.  726  Jackson 
Place  NW.,  Washington.  DC  20503,  (202) 
395-7316. 

Dated;  August  20. 1987. 

By  direction  of  the  Administrator. 
lohn  ).  McKenna, 

Acting  Director,  Office  of  Systems  Planning. 
Policy  and  Acquisition  Control. 

Reinstatement 

1.  Office  of  the  Genera!  Counsel 

2.  A.pplication  for  Accreditation  as 
Service  Organization  Representative 

3.  VA  Form  2-21 

4.  This  information  is  needed  to  enable 
the  VA  to  determine  eligibility  for 
accreditation  as  representative  of  a 
recognized  service  organization. 

5.  On  occasion 

6.  Individuals  or  households 
7. 1.100  responses 

8.  275  hours 

9.  Not  applicable 


UM  I 


Federal  Register  /  Vol,  52.  No,  165   ,'   Wednesday.  August  26,  1987   /  N'ofices 


3223" 


Extension 

1.  Department  of  Veterans  Benefits 

2.  Pension  Claim  Questionnaire  for  Farrr: 
Income 

3.  VA  Form  21-4165 

4.  This  information  is  rtquired  to 
determine  veterans  and  dependents 
eligibility  for  payment  of  pension 
benefits. 

5.  On  occasion 

6.  Individuals  or  households 
"-  25.000  responses 

a,  12.500  hours 
9  Not  apphrabie 

Revision 

1.  Department  of  Veterans  Benefits 

2.  Notice  of  Default 

3.  VA  Form  26-6850 


4.  This  information  is  provide 


d  bv 


holders  of  guaranteed  or  insured  loans 


when  default  occurs  by  reason  of 

nonpayment.  This  notification  sets 
forth  collection  procedures  for 
clearing  the  debt 

5,  On  occasion 

6.  Businesses  or  other  for-profit 

7,  85.192  responses 

8.  14.199  hours 

9  Ncit  applicable 

1.  Department  of  Veterans  Benefits 

2,  VA  Application  for  Home  Loan 

Guaranty 
3  \'A  Form  2b-1802a 

4.  This  is  joint  form  used  by  VA.  HUD 
and  FMHA  to  determine  eligibility  of 
potential  home  buyers  for  guaranty  of 
home  loans, 

5,  On  occasion 

6  !riri!\:dija's  or  hi  ...-eholds;  Businesses 

or  other  for-profit 

7.  400,000  responses 
r 


6.  313. J33  hours 
9.  Not  applicable 

Extension 

1.  Department  of  Veterans  Benefits 

2.  Status  of  Loan  Account — Foreclosure 
or  Other  Liquidation 

3.  VA  Form  Letter  26-567 

4.  This  information  is  obtained  from 
holders  of  loans  in  foreclosure  and  is 
needed  to  determine  what  amount  to 
bid  at  the  foreclosure  sale. 

5.  On  occasion 

6.  Businesses  or  other  for-profit;  and 
Small  businesses  or  organizations 

7.  41,800  responses 

8.  20.900  hours 

9.  Not  applicable 

[FR  n,,r    s-_iQ^K  Filed  8-^>-cr    h4;,  a.Tll 
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Sunshine  Act  Meetings 


Federal  Register 
Vol.  52,  No.  165 
Wednesday,  August  26.  1987 


Tnis   section   of   the    FEDERAL   REGISTER 
contains   notices   of   meetings   published 
under   the   "Government   in   the   Sunshine 
Act"    (Pub     L.    94-409)    5    USC     552b(e)(3). 


FEDERAL  HOME  LOAN  BANK  BOARD 

TIME  AND  date:  At  800  a.m..  Friday, 
August  28,  1987. 

PLACE:  In  the  Board  Room,  6th  Floor, 
1700  G  Street,  NW..  Washington.  DC. 

STATUS:  Open  Meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Ms.  Gravlee  [202-377- 

MATTERS  TO  BE  CONSIDERED: 

Amendments  to  FSLIC  regulations 
concerning  insurance  premiums,  new 
regulations  for  financing  corporation 
assessments  in  addition  to  FSLIC 
assessments,  and  book-entry  procedure 
for  financing  corporation  securities. 

No.  9.  August  24.  1987. 
lohn  M.  Buckley,  Jr., 

|FR  Doc.  87-19630  Filed  8-24-87;  12:12  pm) 

BILLING  CODE  6720-01-11 

FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

August  19.  1987. 

TIME  AND  DATE:  10  00  am.,  Thursday. 
August  27,  1987. 

PLACE:  Room  600, 1730  K  Street.  NW., 
V\ashington,  DC. 

STATUS:  Closed  [Pursuant  to  5  U.S.C. 

552li(c)(10)j. 

MATTERS  TO  BE  CONSIDERED:  In  addition 

to  the  previously  announced  items,  the 
Commission  will  consider  and  act  upon 
the  following: 

.3  Ai:st!n  Power.  Inc..  Docket  No.  CENT  86- 
40.  h6-59-R.  etc.  (Issues  include  whether 
Austin  Power  violated  30  CFR  77.1607(g)  and 
30  CFR  77.1710(g)  and,  if  so,  whether  the 
violations  were  significant  and  substantial, 
dnd  the  civil  penalty  assessments  were 
proper.) 

4.  Local  Union  2274.  District  28,  UMWA  v. 
Clinchfield  Coal  Co..  Docket  No.  VA  83-55-C. 
(Issues  include  the  consideration  of  a  petition 
for  discretionarv  review.)  » 

It  was  determined  by  a  unaniirtous 
vote  of  Commissione'-s  that  these  items 
be  discussed  in  closed  session. 


CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  H.  Ellen,  (202)  653- 

5629. 

]ean  H.  Ellen, 

Agenda  Clerk. 

[FR  Doc.  87-19626  Filed  8-24-87;  11:18  am) 

BILLING  CODE  673S-01-M 

MISSISSIPPI  RIVER  COMMISSION 

TIME  AND  DATE:  9:00  a.m.,  September  14, 

1987. 

PLACE:  On  board  MV  MISSISSIPPI  at 

foot  of  Eighth  Street,  Cairo,  IL. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED:  [1)  Report 
by  president  on  general  conditions  of 
the  Mississippi  River  and  Tributaries 
Project  and  major  accomplishments 
since  the  last  meeting;  (2)  views  and 
suggestions  from  members  of  the  public 
on  any  matters  pertaining  to  the  Flood 
Control,  Mississippi  River  and 
Tributaries  Project;  and  (3)  District 
Commander's  report  on  the  Mississippi 
River  and  Tributaries  Project  in 
Memphis  District. 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr  Rodger  D.  Harris, 
telephone  601-634-5766. 
Rodger  D,  Harris, 

Executive  Assistant,  Mississippi  River 
Commission. 

[FR  Doc  87-19663  Filed  8-24-87;  1:39  pm) 
BILLING  CODE  3710-GX-M 

MISSISSIPPI  RIVER  COMMISSION 

TIME  AND  DATE:  9:00  a.m.,  September  15, 

1987. 

PLACE:  On  board  MV  MISSISSIPPI  at 
City  Front,  vicinity  of  Beale  Street, 
Memphis,  TN. 

STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED:  (1)  Report 
by  president  on  general  conditions  of 
the  Mississippi  River  and  Tributaries 
Project  and  major  accomplishments 
since  the  last  meeting;  and  (2)  views  and 
suggestions  from  members  of  the  public 
on  any  matters  pertaining  to  the  Flood 
Control,;Mis8issippi  River  and 
Tributaries  Project. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Rodger  D.  Harris, 

telephone  601-634-5766. 

Rodger  D.  Harris, 

Executive  Assistant,  Mississippi  River 

Commission. 

[FR  Doc.  87-16664  Filed  8-24-87;  1:39  pm] 

BILLING  CODE  3710-QX-M 


MISSISSIPPI  RIVER  COMMISSION 

TIME  AND  date:  330  p  m.,  September  16, 

les:". 

place:  On  board  MV  MISSISSIPPI  at 
City  Front,  foot  of  Crawford  Street, 
Vicksburg,  MS. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED:  (1)  Report 
by  president  on  general  conditions  of 
the  Mississippi  River  and  Tributaries 
Project  and  major  accomplishments 
since  the  last  meeting;  (2)  views  and 
suggestions  from  memibers  of  the  public 
on  any  matters  pertaining  to  the  Flood 
Control,  Mississippi  River  and 
Tributaries  Project;  and  [3)  District 
Commander's  report  on  the  Mississippi 
River  and  Tributaries  Project  in 
Vicksburg  District. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Rodger  D.  Harris, 
telephone  601-634-5766. 

Rodger  0.  Harris, 

Executive  Assistant,  Mississippi  River 

Commission. 

[FR  Doc.  87-19665  Filed  8-24-87;  1:39  am] 
BILLING  CODE  3710-GX-M 


MISSISSIPPI  RIVER  commission 

TIME  AND  DATE:  9:00  a.m..  September  18, 
1987, 

place:  On  board  MV  MISSISSIPPI  at 

City  Front,  Morgan  City,  LA. 

status:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED:  (1)  Report 

by  president  on  general  conditions  of 
the  Mississippi  River  and  Tributaries 
Project  and  major  accomplishments 
since  the  last  meeting;  (2)  views  and 
suggestions  from  m,embers  of  the  public 
on  any  matters  pertaining  to  the  Flood 
Control.  Mississippi  River  and 
Tributaries  Project;  and  (3)  District 
Commander's  report  on  the  Mississippi 
River  and  Tributaries  Project  in  New 
Orleans  District.i 

CONTACT  PERSON  FOR  MORE 
information:  Mr  Rodger  D.  Harris, 
telephone  601-634-5766. 

Rodger  D.  Harris, 

Executive  Assistant,  Mississippi  River 
Commission. 

[FR  Doc.  87-19666  Filed  8-24-87;  1:39  pm) 

BILLING  CODE  3710-GX-M 
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NATIONAL  TRANSPORTATION  SAFETY 
BOARD 

TIME  AND  DATE:  9:00  d  :ii..  Tut  sdav. 

Septt-mber  1.  198'' 

PLACE:  Board  Room  (Room  812A),  Eighth 

Fioor,  800  Independence  Avenue,  SW., 

Washington.  DC  20594. 

STATUS:  Open 

MATTERS  TO  BE  CONSIDERED: 

1.  Aircraft  Accident  Report:  Piedmont 
Airlines,  Flight  467,  Boeing  737-222,  N752N, 
Charlotte  Douglas  International  Airport, 
Charlotte,  North  Carolina,  October  25. 1986, 

2.  Railroad  Accident  Report:  Collision  and 
Derailment  of  Southern  Pennsylvania 
Transportation  Authority  Train,  Upper 
Darby,  Pennsylvania.  August  23. 1986. 

3.  Safety  Study — Uninspected  Fishing 
Vessel  Safety. 

FOR  MORE  INFORMATION,  CONTACT:  Bea 

Hardesiy,  I-awrn:  He^:A:ci  Lioisun 

Officer. 

Bea  Hardesty, 

Federal  Register  Liaison  Officer. 

August  21,  1987. 

[FR  Doc.  87-19597  Filed  &-21-87;  4:38  pm] 
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Corrections 


This   section   of   the   FEDERAL   REGISTER 
contains   editorial   corrections   of   previously 
published   Presidential,    Rule,   Proposed 
Rule,   and   Notice  documents   and   volumes 
of   the  Code   of   Federal   Regulations 
These   corrections   are   prepared   by   tne 
Office  of  the  Federal   Register    Agency 
prepared   corrections   are   issued   as   signed 
documents   and   appear   in   the   appropriate 
document  categories  elsewhere  m  the 
issue 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  994 

IDocketNo.  EMO-1] 

Egg  Marketing  Order;  Establishment  of 
Programs  Relating  to  Research, 
Consumer  Education,  and  Advertising 

Currection- 

In  proposed  rule  document  87-181J-! 
appearing  on  page  29531  in  the  issue  of 
Monday,  August  10,  1987,  make  'he 
following  corrections  on  that  page: 

1.  In  the  first  column,  under 
SUPPLEMENTARY  INFORMATION,    n  the 
eighth  line  insert  "member  to  admmister 
programs  and  projects  relating  to"  after 
the  word  "pubhc". 

2.  In  the  second  colum.n,  in  the  first 
complete  paragraph,  in  the  ninth  line, 
the  date  should  read  "December  16, 
1985'. 

BILLING  CODE  1S0S-01-0 


DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Office 

(Docket  No.  70470-7070) 

Electronic  Data  Dissemination  Policies 
and  Guidelines 

C(^rrpc!ion 

In  notice  document  87-19056  beginning 
on  page  31442  in  the  issue  of  Thursday. 
.'Xugust  20.  1987.  make  the  following 
corrections: 


1.  On  page  31443.  in  the  first  column, 
under  SUPPLEMENTARY  INFORMATION,  in 
the  second  paragraph,  in  the  sixth  line, 
"not  will"  should  read  "not  nor  will". 

2.  On  the  same  page,  in  the  second 
column,  under  Background,  in  the  fourth 
paragraph,  in  the  fifth  Ime,  "relected" 
should  read  "selected". 

3.  On  the  same  page,  in  the  third 
column,  in  the  fourth  line,  "patent"    "' 
should  read  "patents". 

BILLING  CODE  1505-01-D 


ENVIRONMENTAL  PROTECTION 
AGENCY        . 

40  CFR  Part  >99 

IOPTS-42065B;  FRL-3223-9] 

2-Ethylhexanoic  Acid;  Technical 
Modification 

Correction 

In  rule  document  87-14673  beginning 
on  page  24157  in  the  issue  of  Monday, 
June  29, 1987,  make  the  following 
correction: 

§799.1650    (Corrected) 

On  page  24158,  in  the  first  column,  in 
§  799.1650(c)(3).  in  the  fifth  line, 
•§  795.233(c)(2)(ii)(C)"  should  read 
■■§  795.223(c)f2)(ii)(C)". 

BILLING  CODE  1505-01-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Part  416 

IRegs.  No,  16 

Pension  Funds  for  Deeming  Purposes 
and  Grandfathering  Provisions 

Correction 

In  rule  document  87-18310  beginning 
on  page  29840  in  the  issue  of 
Wednesday,  August  12, 1987,  make  the 
following  correction: 
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§416.1202    [Corrected) 

On  page  29841,  in  the  second  column, 
in  §  416.1202(a),  in  the  14th  line,  insert 
"also"  after  "are". 

BILLING  CODE  150&-0t-O 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

IOR-39468;  OR-943-07-4220-11:  GP-07-2471 

Realty  Actions;  Conveyance  of  Public 
Land;  Order  Providing  for  Opening  of 
Land;  Oregon 


Correction 

In  notice  document  87-18459 
appearing  on  page  30259  in  the  issue  of 
Thursday,  August  13, 1987.  make  the 
following  correction: 

In  the  third  column,  in  the  16th  line, 
"20°  19'  14""  should  read  "28°  19'  14"". 

BILLING  CODE  1505-01-0 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

I  Summary  Notice  No.  PE-87-191 

Petition  for  Exemption;  Summary  of 
Petitions  Received,  Dispositions  of 
Petitions  Issued 

Correction 

In  notice  document  87-18770  beginning 
on  page  30989  in  the  issue  of  Tuesday, 
August  18, 1987,  make  the  following 
correction: 

On  page  30990,  in  the  second  column, 
under  DATE,  in  the  last  line,  the  date 
should  read  "September  7,  1987". 

BILLING  CODE  1605-01-11 


UM  I 


Wednesday 
August  26,  19S7 


Part  II 


Department  of  the 
Treasury 

Internal  Revenue  Service 


26  CFR  Part  1 

Foreign  Tax  Credit;  Application  of 
Section  904  to  income  Subject  to 
Separate  Limitations;  Notice  of  Proposed 
Rulemaking  and  Public  Hearing 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[INTL-931-86] 

Foreign  Tax  Credit;  Application  of 
Section  904  to  Income  Subject  to 
Separate  Limitations 

AGENCY:  Internal  Revenue  Service. 

'Ire  isary. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  regulations  and  a  notice  of  a 
public  hearing  relating  to  the  application 
of  section  904  with  respect  to  income 
received  or  accrued  by  a  taxpayer 
consisting  of  income  described  in 
section  904  (d).  These  proposed 
regulations  are  necessary  because  of  the 
changes  made  to  the  applicable  law  by 
the  Tax  Reform  Act  of  1986.  The 
regulations  would  provide  the  public 
with  guidance  needed  to  comply  with 
that  act  and  would  affect  individuals 
and  entities  claiming  the  foreign  tax 
crf'dit. 

DATES:  Written  comments  and  /or 
requests  to  appear  at  a  public  hearing 
scheduled  for  November  12, 1987  must 
be  delivered  or  mailed  by  October  28. 
1907.  The  amendments  are  proposed 
generally  to  be  effective  fur  taxable 
years  beginning  after  December  31. 1966. 
Paragraph  (c)(2)  of  §  1.904-6  applies  to 
taxable  years  beginning  after  December 
.31.  198". 

ADDRESS:  Send  comments  and  requests 
to  appear  at  the  public  hearing  to: 
Commissioner  of  Internal  Revenue. 
Attention:  CC:LR;T  (1NTI.-931-86), 
VVashmgton.  DC  20224.  The  public 
hearing  wdl  be  held  in  the  l.R.S. 
Auditorium.  Seventh  Floor,  7400 
Corridor.  Internal  Revenue  Building. 
1111  Constitution  Avenue  NW.. 
Washmgton.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mamie  J.  Carro  or  Carolyn  M.  DuPuy  of 
the  Office  of  Associate  Chief  Counsel 
(l.ntemalional),  within  the  Office  of 
Chief  Counsel,  Internal  Revenue 
Service,  1111  Constitution  Avenue  NVV.. 
Washmgton.  DC  20224  (.Attention: 
CCl.RTj  (202-566-3499), 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  Part  1)  under 
section  904  of  the  Internal  Revenue 
Code  of  1954.  These  amendments  are 
proposed  to  provide  regulations  under 


section  904  (d)  which  was  amended  by 
section  1201  of  the  Tax  Reform  Act  of 
1986  [Pub.  L.  99-514). 

Prior  Law 

Prior  to  1987,  the  foreign  tax  credit 
limitation  was  generally  determined  in 
the  following  manner:  The  taxpayer 
totaled  its  net  Income  and  net  losses 
from  all  sources  outside  the  United 
States  and  calculated  one  aggregate 
limitation  based  on  the  total.  Separate 
foreign  tax  credit  limitations  were 
calculated,  however,  for  certain 
categories  of  income  that  bore  high  or 
low  rates  of  foreign  tax  or  that  could 
easily  be  earned  in  low-tax  countries 
rather  than  in  flie  United  States.  For 
example,  section  904  (d)(3)  provided  that 
dividends,  interest,  or  subpart  F  income 
earned  or  accrued  by  a  United  States 
person  that  was  attributable  to  certain 
types  of  passive  interest  income  earned 
by  the  payor  would  be  subject  to  a 
separate  forei^  tax  credit  limitation. 
This  separate  limitation  prevented 
taxpayers  from  inflating  their  foreign  tax 
credit  limitation  by  averaging  low-taxed 
interest  income  with  high-taxed  active 
business  income  and  thereby  distorting 
the  foreign  tax  credit. 

Statutory  Provision 

Section  1201  of  the  Tax  Reform  Act  of 
1986  (the  Act)  amends  section  904  (d)  by 
replacing  the  separate  limitation  for 
interest  income  with  a  separate 
limitation  for  passive  income  generally. 
In  addition,  the  Act  requires  that  a 
taxpayer  calciiate  a  separate  foreign 
tax  credit  limitation  for  financial 
services  income,  high  withholding  tax 
interest,  shipping  income,  and  dividends 
from  each  noncontrolled  section  902 
corporation.  This  discussion 
incorporates  changes  to  the  Act 
proposed  in  the  Technical  Corrections 
Act  of  1987. 

Section  904  {d)(2)(A)  defines  passive 
income  as  any  income  received  or 
accrued  by  any  person  that  is  of  a  kind 
that  would  be  foreign  personal  holding 
company  income,  as  defined  in  section 
954  (c).  Passive  income  also  includes 
any  amount  includible  in  gross  income 
under  section  551  or  section  1293. 
Passive  income  does  not  include  any 
income  that  is  defined  under  section  904 
(d)  as  high  withholding  tax  interest, 
financial  services  income,  shipping 
income,  or  dividends  from  a 
noncontrolled  section  902  corporation. 
In  addition,  passive  income  does  not 
include  any  high-taxed  income,  any 
export  financirg  interest,  or  any  foreign 
oil  and  gas  extraction  income. 

Section  904  (d)(2)(B)  defines  income  as 
high  withholduig  tax  interest  if  the 
interest  is  subject  to  a  foreign 
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withholding  tax  and  the  rate  of  the  tax 
applicable  to  such  income  is  at  least  5 
•percent.  High  withholding  tax  interest, 
like  passive  income,  does  not  include 
export  financing  interest. 

Section  904  (d)(2)(C)  defines  financial 
services  income  as  certain  income  that 
is  derived  by  a  person  that  is 
predominantly  engaged  in  the  active 
conduct  of  a  banking,  insurance, 
financing,  or  similar  business,  Financial 
services  income  also  includes  income 
that  would  otherwise  be  passive  income 
or  shipping  income.  Section  904 
{d)(2)(C)(iii)  excludes  export  financing 
interest,  high  withholding  tax  interest, 
and  dividends  from  a  noncontrolled 
section  902  corporation  from  the 
definition  of  financial  services  income. 

Section  904  (d)(2)(D)  defines  shipping 
income  as  any  income  of  a  kind  that 
would  be  foreign  base  company 
shipping  income,  as  defined  in  section 
954  (f).  Shipping  income  does  not 
include  dividends  from  a  noncontrolled 
section  902  corporation  of  financial 
services  income. 

Section  904(d)(2)(E)  defines  a 
noncontrolled  section  902  corporation  as 
any  foreign  corporation  in  which  the 
taxpayer  meets  the  stock  ownership 
requirements  of  section  902(a)  or  section 
902(b).  However,  a  controlled  foreign 
corporation  (CFC)  will  not  be  treated  as 
a  noncontrolled  section  902  corporation 
with  respect  to  periods  when  it  was  a 
CFC.  A  special  rule  is  provided  that 
limits  the  amount  of  foreign  taxes 
available  for  credit  under  section  902  if 
the  tax  is  attributable  to  high 
withholding  interest  received  or  accrued 
by  a  noncontrolled  section  902 
corporation. 

Section  902(d)(2)(F)  defines  high-taxed 
income.  As  stated  above,  high-taxed 
income  is  specifically  excluded  from  the 
definition  of  passive  income.  Under 
section  904(d)(2)(F).  passive  income  will 
be  considered  to  be  high-taxed  income 
(and.  therefore,  not  passive  income)  if 
the  sum  of  the  foreign  taxes  paid  and 
deem.ed  paid  by  the  taxpayer  with 
respect  to  that  income  exceeds  the 
highest  rate  of  United  States  tax 
multiplied  by  the  amount  of  such 
income.  The  high-tax  '"kick-out"  applies 
after  allocation  of  expenses  at  the 
taxpayer  level. 

Section  904(d)(2)(G)  defines  export 
financing  interest.  As  stated  above, 
export  financing  interest  is  specifically 
excluded  from  the  definitions  of  passive 
income,  high  withholding  tax  interest, 
and  financial  services  income.  Export 
financing  interest  is  defined  as  interest 
derived  from  financing  the  sale  (or  other 
disposition)  for  use  or  consumption 
•outside  the  United  States  of  any 
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property  that  is  manufactured. 
produced,  grown,  or  extracted  in  the 
United  States  by  the  interest  recipient  or 
a  related  person,  and  not  more  than  50 
percent  of  the  fair  market  value  of  which 
is  attributable  to  products  imported  into 
the  United  States, 

Section  904(d)(3)  (A),  (B),  (C).  and  (D) 
provides  that  dividends,  interest,  rents. 
or  royalties  received  or  secured  bv  a 
United  States  shareholder  from  a  CFC 
will  be  treated  as  income  subject  to  a 
separate  limitation  to  the  extent  that  the 
income  of  the  payor  is  itself  subject  to 
one  or  more  of  the  separate  lim.itations. 
Subpart  F  inclusions  are  also  subject  to 
this  look-through  rule.  A  special  look- 
through  rule  is  provided  with  respect  to 
interest  paym.ents  made  by  a  CFC  to  a 
United  States  shareholder  or  to  a  CFC 
related  to  a  United  States  shareholder. 
Section  954(b)(5)  is  amended  to  provide 
that  any  interest  paid  or  accrued  by  a 
CFC  to  any  United  States  shareholder 
(or  to  any  CFC  related  to  such 
shareholder)  shall  be  allocated  first  to 
foreign  personal  holding  company 
income  which  is  passive  income. 
Therefore,  these  inteicst  payments  will 
be  considered  to  be  attributable  to 
passive  income  of  the  CFC  for  purposes 
of  the  look-through  rule  on  interest. 

Section  904(d)(3)(E)  provides  that,  if  a 
CFC  is  considered  to  have  no  subpart  F 
income  for  the  taxable  year  pursuant  to 
the  de  minimis  rule  provided  in  section 
954(b)(3)(A).  none  of  its  income  for  such 
taxable  year  shall  be  treated  as  income 
in  a  separate  category.  For  purposes  of 
applying  the  dividend  look-through  rule, 
passive  income  of  a  CFC  that  meets  the 
requirements  of  section  954(bl(4)  (the 
taxpayer  establishes  that  the  income 
was  subject  to  a  high  rate  of  foreign  tax) 
will  not  be  considered  to  be  income 
subject  to  a  separate  category. 

Section  904(d)(3)(H)  provid'es  that  the 
look-through  rules  will  not  apply  to  an 
interest  payment  that  is  subject  to  a  high 
withholding  tax  if  the  payment  would  be 
allocable  under  the  look-through  rules  to 
financial  services  income  of  a  controlled 
foreign  corporation. 

Explanation  of  Proposed  Regulations 

The  proposed  regulations  incorporate 
changes  proposed  to  be  made  to  the  Tax 
Reform  Act  of  1986  by  the  Technical 
Corrections  Act  of  1987. 

Section  1.904-6  (a)  provides  that  a 
taxpayer  miust  compute  a  separate 
foreign  tax  credit  limitation  for  income 
within  each  of  the  following  separate 
limitations;  (1)  Passive  income,  (2)  high 
withholding  tax  interest,  (3)  financial 
services  income.  (4)  shipping  income,  (5) 
dividends  from  each  noncontrolled 
section  902  corporation.  (6)  DISC 
dividend  income,  (7)  foreign  trade 


income.  (8)  FSC  income,  and  [9]  general 
limitation  income. 

Section  1.904-6(b)(l]  defines  the  term 
"passive  income."  Paragraph  (b)(2)(i) 
provides  rules  for  determining  whether 
rents  or  royalties  are  derived  in  the 
active  conduct  of  a  trade  or  business.  A 
special  rule  is  provided  for  certain 
affiliated  corporations.  Paragraph 
(b)(2)(ii]  provides  rules  for  determining 
whether  certain  types  of  royalties 
derived  by  a  CFC  will  be  treated  as 
general  lim.itation  income  for  purposes 
of  the  look-through  rules. 

Section  1.904-6(c)(l)  provides  rules  for 
determining  whether  an  item  of  income 
that  is  otherwise  passive  income  is  high- 
taxed  income  and,  therefore,  should  be 
treated  as  general  limitation  income. 
Paragraph  (c)(2)  provides  grouping  rules 
for  purposes  of  determining  whether  an 
itemi  of  passive  incom.e  is  high-taxed 
income.  The  grouping  rules  are  proposed 
to  be  effective  for  taxable  years 
beginning  after  December  31.  1987.  See 
Notice  87-6, 1987-3  l.R.B.  8.  for  the 
grouping  rules  for  taxable  years 
beginning  after  December  31,  1986  and 
before  January  1.  1987.  Parsgraph  (c)(3) 
provides  rules  relating  to  the 
determination  of  whether  an  amount 
included  in  gross  income  under  section 
951(a)  is  high-taxed  inco.Tie  if  additional 
taxes  are  paid  or  deemed  paid  in  the 
year  of  receipt  of  this  income. 
Taxpayers  are  invited  to  comment  on 
the  appropriate  treatment  of  a  change  in 
the  effective  tax  rate  on  an  inclusion 
due  to  a  difference  between  the  amount 
of  tax  accrued  and  the  amount  actually 
paid. 

The  proposed  regulations  do  not 
address  the  application  of  the  rules  in 
paragraph  (c)  to  gains  and  losses 
resulting  from  a  change  in  the  effective 
rate  of  tax  because  of  exchange  rate 
fluctuations  between  the  time  an 
amount  is  included  in  the  gross  income 
of  a  United  States  shareholder  of  a 
controlled  foreign  corporation  under 
section  951  and  the  distribution  to  the 
United  States  shareholder  of  earnings 
attributable  to  that  amount.  For 
example,  if  passive  income  is  treated  as 
general  limitation  income  in  the  year  of 
inclusion  because  it  is  high-taxed 
income,  a  currency  gain  in  the  year  of 
distribution  arguably  affects  the 
effective  rate  of  tax  on  the  inclusion 
amount  and  therefore  would  require  a 
redetermination  of  the  character  of  the 
inclusion.  As  another  example,  if 
passive  income  is  not  treated  as  general 
limitation  income  in  the  year  of 
inclusion  because  it  is  not  high-taxed 
income,  a  currency  loss  in  the  year  of 
distribution  arguably  affects  the 
effective  rate  of  tax  on  the  inclusion 
amount  and  therefore  would  required  a 


redetermination  of  the  character  of  the 
inclusion.  Paragraph  (c)  also  does  not 
address  the  appropriate  treatment  of 
exchange  gain  or  loss  with  respect  to 
remittances  from  branches  and  from 
other  entities  subject  to  the  look-through 
rules.  Taxpayers  are  invited  to  comment 
on  the  appropriate  treatment  in  these 
cases  and  other  related  cases. 

Paragraph  (c)(4)  provides  special  rules 
for  determining  whether  income  that  has 
been  taxed  under  an  integrated  tax 
system  is  high-taxed  income.  Taxpayers 
are  invited  to  comment  on  the 
application  of  this  rule  to  cases  in  which 
the  foreign  tax  system  does  not  provide 
a  mechanism  for  tracing  distributions 
out  of  a  particular  year's  earnings. 

Section  1.904-6(d)  defines  the  term 
"high  withholding  tax  interest."  High 
withholding  tax  interest  does  not 
include  any  interest  described  as  export 
financing  interest. 

Section  1.904-6(e)(l)  defines  the  term 
"financial  services  income."  Paragraph 
(e)(2)  describes  income  derived  in  the 
active  conduct  of  a  banking,  insurance, 
financing,  or  similar  business  which 
relates  to  the  definition  of  financial 
services  income  and  the  definition  of  a 
financial  services  entity.  Paragraph 
(e)(3)(i)  provides  a  definition  of  a 
financial  services  entity.  Paragraph 
(e)(3)(ii)  provides  a  special  rule  for 
affiliated  groups.  Paragraph  (e)(3)(iii) 
provides  a  rule  for  treatment  of 
partnerships  and  other  pass-through 
entities.  Paragraph  (e)(4)  describes 
incidental  income  that  will  be 
considered  to  be  financial  services 
income  if  earned  by  a  financial  services 
entity.  Paragraph  (e)(5)  describes 
income  that  is  excluded  from  the 
definition  of  financial  services  income. 

Section  1.904-6(f)  defines  the  term 
"shipping  income."  Shipping  income 
does  not  include  dividends  received 
from  a  noncontrolled  section  902 
corporation  or  financial  services  income. 

Section  1.904-6(g)(l)  defines  the  term 
"noncontrolled  section  902  corporation." 
Paragraph  (g)(2)(i)  provides  a  rule  for 
the  treatment  of  dividends  from 
noncontrolled  section  902  corporations. 
Paragraph  (g)(2)(ii)  provides  a  special 
rule  for  determining  whether  a 
controlled  foreign  corporations  owns 
stock  in  a  noncontrolled  section  902 
corporation.  Paragraph  (g)(2)(iii) 
provides  rules  relating  to  dividends  from 
a  noncontrolled  section  902  corporation 
that  are  attributable  to  high  withholding 
tax  interest  earned  by  the  corporation. 
Paragraph  (g)(3)  provides  a  rule  for  the 
treatment  of  dividends  from  a  CFC 
attributable  to  a  period  when  the  CFC 
was  neither  a  CFC  nor  a  noncontrolled 
section  902  corporation. 
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Section  1.904-6(h)(l)  defines  the  term 
"export  financing  interest."'  Paragraph 
(h)(4)(i)  provides  that  export  financing 
interest  that  is  also  related  person 
factoring  income  (within  the  meaning  of 
section  864|d)(l))  shall  be  subject  to  a 
taxpayer's  passive  limitation  unless  the 
taxpayer  is  a  financial  services  entity.  If 
the  taxpayer  is  a  financial  services 
entity,  such  income  will  be  subject  to  the 
separate  limitation  for  Financial  services 
income.  Paragraph  (h)(4)(iii)  provides 
that  income  derived  from  factoring 
receivables  that  is  not  considered  to  be 
related  person  factoring  income  under 
section  864(d)(1)  because  it  is  income 
described  in  section  864(d)(7)  (income 
on  a  trade  or  service  receivable 
acquired  from  a  related  person  in  the 
same  foreign  country  as  the  recipient) 
will  be  treated  in  the  same  manner  as 
interest  income  that  is  excepted  from 
related  person  factoring  treatment 
because  of  the  same  country  exception. 
This  income  shall  be  treated  as  general 
limitation  income  unless  the  income  is 
earned  by  a  financial  .services  entity.  If 
the  income  is  earned  by  a  financial 
services  entity,  it  will  be  subject  to  the 
separate  limitation  for  financial  services 
income. 

Section  1.904-6(i)  provides  rules 
ri'l.iting  to  the  interaction  of  section  907 
(c)  (oil  and  gas  income)  and  income 
described  in  the  separate  limitations. 

Section  1.904-6(j)  provides  priority 
rules  in  the  case  of  income  that  meets 
the  definitions  of  m.orc  than  one 
category  of  separate  limitation  income. 

Section  1.904-7  provides  look-through 
rules  for  CFCs  and  other  entities. 
Paragraph  {a)(l)  defines  the  term 
"separate  category"  of  income. 
Paragraph  (a)(2)  defines  the  term 
"controlled  foreign  corporation." 
Paragraph  (a)(3)  defines  the  term 
"United  States  shareholder." 

Section  1.904-7(b)  provides  that 
dividends,  interest,  rents,  and  royalties 
received  or  accrued  by  a  taxpayer  from 
a  controlled  corporation  will  be  general 
limitation  income  unless  under  the  look- 
th.'-ough  rules  they  are  allocated  or 
attributable  to  another  separate 
category  of  income. 

Section  1.9C>4-7(c)(l)  provides  for  look- 
through  treatment  of  section  951 
(a)(1)(A)  inclusions.  Paragraph  (c)(2)(i) 
provides  that  interest  that  is  received  or 
accrued  from  a  CFC  in  which  the 
taxpayer  is  a  United  States  shareholder 
shall  be  treated  as  income  in  a  separate 
category  to  the  extent  it  is  allocable  to 
income  of  the  CFC  in  that  category. 
Paragraph  (c)(2)(ii)  provides  rules  for 
allocating  expenses  of  a  CFC  to  the 
income  of  the  CFC  in  separate 
categories  if  interest  is  paid  to  a  U.S. 
shareholder  of  the  CFC.  Pursuant  to 


section  954(b)(5),  this  paragraph 
provides  that  such  related  person 
interest  is  allocated  to  passive  income  of 
the  CFC  to  the  extent  of  such  passive 
income  (the  "netting  rule").  Any  excess 
of  related  fierson  interest  over  passive 
income  ("excess  related  person 
interest")  is  allocated  among  the  CFCs 
separate  categories  (other  than  passive) 
on  the  basis  of  the  assets  in  each  such 
category.  Other  interest  expense  of  the 
CFC  is  allocated  among  the  CFCs 
separate  income  categories,  including 
passive  income,  on  the  basis  of  the 
assets  in  each  such  category  (reduced 
by  related  person  debt  allocable  to  that 
category),  including  assets  in  the 
passive  category. 

The  Internal  Revenue  Service  will 
reassess  this  rule  in  the  process  of 
adopting  final  regulations.  For  example, 
the  following  alternative  will  be 
considered  in  that  process.  Excess 
related  person  interest  would  be 
allocated  in  the  same  manner  as  interest 
expense  other  than  definitely  related 
interest  and  related  person  interest. 
Under  this  rule,  related  person  interest 
would  be  allocated  among  a  CFCs 
separate  categories  on  the  basis  of 
assets  in  each  separate  category, 
including  passive  assets,  with  passive 
assets  reduced  by  related  person  debt 
attributable  to  the  passive  category 
under  the  netting  rule.  The  amount  of 
excess  related  person  interest  that  could 
be  allocated  to  passive  income  under 
this  rule  would  be  limited  to  an  amount 
that,  when  combined  with  related 
person  interest  allocated  to  the  passive 
category  under  the  netting  rule,  would 
not  exceed  the  related  person  interest 
that  would  have  been  allocated  to  the 
passive  category  under  §  1.861-8  without 
regard  to  the  netting  rule.  Taxpayers  are 
invited  to  comment  on  the  relative 
merits  of  the  rule  as  proposed,  the 
suggested  alternative,  and  any  other 
alternatives. 

Paragraph  (c)(3)  provides  that  rents  or 
royalties  received  or  accrued  from  a 
CFC  shall  be  treated  as  income  in  a 
separate  category  to  the  extent  allocable 
to  the  income  of  "the  CFC  in  that 
category.  Paragraph  (c)(4)(i)  provides 
that  dividends  shall  be  treated  as 
income  in  a  separate  category  in 
proportion  to  the  ratio  of  the  portion  of 
earnings  and  profits  attributable  to 
income  in  such  category  to  the  total 
amount  of  earnings  and  profits  of  the 
CFC.  Paragraph  (c)(4)(ii)  provides  a 
special  rule  for  dividends  attributable  to 
loans  made  to  the  CFC  payor  by  a 
related  person. 

Section  1.904-7(d)  provides  that,  if  a 
CFC  satisfies  the  de  minimis  rule  of 
section  904[b)(5),  all  of  the  CFCs  gross 
foreign  base  company  income  and  gross 


insurance  income  shall  be  treated  as 
general  limitation  income,  faragraph 
(d)(2)  provides  that,  for  purposes  of  the 
dividend  look-through  rule,  an  item  of 
net  income  that  would  otherwise  be 
passive  income  will  be  treated  as 
general  limitation  income  if  the  taxpayer 
elects  to  establish  that  such  income  was 
subject  to  a  high  effective  rate  of  foreign 
income  tax. 

Section  1.904-7(e)  provides  that  if  all 
of  a  CFCs  income  is  treated  as  Subpart 
F  income  because  the  CFCs  foreign 
base  company  income  and  gross 
insurance  income  exceeds  70  percent  of 
the  CFCs  gross  income,  the  look- 
through  shall  apply  to  all  of  the  CFCs 
income,  including  the  amount  of  income 
that  would  not  otherwise  have  been 
considered  to  be  Subpart  F  income 
without  the  application  of  the  70  percent 
full  inclusion  rule. 

Section  1.904-7(f)(l)  provides  that  if  a 
taxpayer  receives  interest  that  is 
allocable  to  financial  services  income  of 
a  CFC  that  would  be  treated  as  high 
withholding  tax  interest  if  the  look- 
through  rules  did  not  apply,  such 
interest  shall  be  treated  as  high 
withholding  tax  interest. 

Section  1.904-7(g)  provides  rules  for 
the  application  of  the  look-through  rules 
to  related  CFCs.  Section  1.904-7(h) 
provides  rules  for  the  application  of  the 
look-through  rules  to  certain  domestic 
corporations.  Section  1.904-7(ij(l) 
provides  rules  for  the  application  of  the 
look-through  rules  to  partnerships. 
Paragraph  (i)(2)  provides  an  exception 
to  the  look-through  rules  for  certain 
general  and  limited  partnership 
interests. 

Section  1.904-7[j)  provides  ordering 
rules  for  purposes  of  determining  the 
character  of  income  received  or  accrued 
by  a  person  from  a  related  person  if  the 
payor  or  another  related  person  also 
receives  or  accrues  income  from  the 
recipient  and  the  look-through  rules 
apply  to  the  income  in  all  cases. 

Section  1.904-7(1)  provides  rules  for 
the  application  of  section  904(g)  to 
income  of  a  CFC.  The  application  of 
section  9G4(g)  to  income  of  United 
States-owned  foreign  corporations  other 
than  CFCs  is  not  addressed  in  these 
rules.  Paragraph  (1)(2)  provides  rules  for 
determ.ining  the  portion  of  an  interest 
payment  that  is  allocable  to  income 
earned  by  a  CFC  from  sources  within 
the  United  States.  Paragraph  (1)(4) 
provides  rules  for  determining  the 
portion  of  a  dividend  paid  by  a  CFC 
from  sources  within  the  United  States. 
Paragraph  (1)(5)  provides  rules  for 
determining  the  portion  of  an  amount 
included  in  gross  income  under  section 
951(a)  from  sources  within  the  United 
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States.  Paragraph  (1)(6)  provides  that  the 
section  78  amount  shall  be  treated  as 
United  States  source  income  to  the 
extent  that  it  is  attributable  to  taxes 
paid  with  respect  to  United  States 
source  income.  Paragraph  (1)17)  provides 
a  special  rule  for  income  that  is  United 
States  source  income  under  the  Code 
but  is  treated  as  foreign  source  income 
pursuant  to  an  income  tax  convention 
with  the  United  States. 

Section  1.904-7(m)  provides  an 
ordering  rule  for  the  application  of 
sections  904(dl,  (f].  and  (g). 

Section  1.904-7(n)  provides  the 
effective  date  of  the  look  through  rules. 

Section  1.904-8  provides  rules  for  the 
allocation  of  taxes  to  a  separate 
categor}'  of  income.  Paragraph  (a)(1) 
provides  the  general  rule  for  allocating 
taxes  to  separate  categories  of  income. 
Paragraph  {a)(2)  provides  a  special  rule 
for  the  treatment  of  foreign  taxes 
allocable  to  certain  dividends  from 
noncontrolled  section  902  corporations. 

Section  1.904-8!b)(])  provides  rules 
for  the  determination  of  the  deemed 
paid  credit  under  sections  902  and  960 
for  taxes  allocated  to  different 
categories  of  income.  Paragraph  (b)(2) 
provides  a  special  allocation  rule  for 
taxes  on  income  excluded  from  subpart 
F  under  section  9r>4(b)(4).  Paragraph 
(b)(3)  provides  rules  for  distributions 
received  from  foreign  corporations  if  the 
distributions  are  excluded  from  gross 
income  under  section  959(b).  Paragraph 
(b)(4)  provides  that  the  section  78 
amount  shall  be  treated  as  incom.e  in  a 
separate  category-  to  the  extent  that  it  is 
attributable  to  taxes  paid  with  respect 
to  income  in  that  category  Paragraph 
(b)(5)  provides  that  the  increase  in 
foreign  tax  credit  limitation  under 
section  960(b)  shall  be  determined  with 
regard  to  the  applicable  category  of 
income  under  section  904(d). 

Section  1.904-9  provides  transition 
rules  for  the  application  of  section 
904(d).  Paragraph  (a)  provides  rules  for 
the  characterization  of  distributions  and 
section  951(a)(1)(B)  inclusions  of 
earnings  of  a  foreign  corporation 
accumulated  in  taxable  years  beginning 
before  January  1,  1987  during  taxable 
years  for  both  the  payor  foreign 
corporation  and  the  recipient  which 
begin  after  December  31.  1986. 
Paragraph  (b)  provides  rules  for  the 
application  of  the  look-through  rules  to 
distributions  (including  deemed 
distributions)  and  payments  by  an  entity 
to  a  recipient  when  one's  taxable  year 
begins  before  January  1,  1987  and  the 
other's  taxable  year  begins  after 
December  31, 1986.  Paragraph  (c) 
provides  a  transitional  rule  for  income 
received  after  the  effective  date  of  the 
Act  attributable  to  an  installment  sale 


that  occurred  pnor  to  the  effectne  date 
of  the  Act,  Paragraph  (d)  provides  a 
special  effective  date  for  high 
withholding  tax  interest  earned  with 
respect  to  qualified  loans  described  in 
section  1201(e)(2)  of  the  Act.  Paragraph 
(e)  provides  a  rule  for  the 
characterization  of  amounts  subject  to 
recapture  under  section  585(c). 

Section  701  of  the  Act  (relating  to  the 
limitation  on  the  use  of  foreign  tax 
credits  against  minimum  tax  liability) 
shall  apply  notwithstanding  any  treaty 
provisions  in  effect  on  the  date  of 
enactment  of  the  Act, 

Comments  and  Requests  To  .\ppear  at 
the  Public  Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  eight  copies)  to 
the  Commissioner  of  Internal  Revenue. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  held  on  November  12, 
1987  in  the  l.R.S.  Auditorium,  Seventh 
Floor,  7400  Corridor,  Internal  Revenue 
Building,  1111  Constitution  Avenue  NW., 
Washington.  DC. 

Special  Analysis 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
proposed  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  and 
that  a  Regulatorj'  Impact  Analysis  is 
therefore  not  required.  Although  this 
document  is  a  notice  of  proposed 
rulemaking  which  solicits  public 
comment,  the  Internal  Revenue  Service 
has  concluded  that  regulations  proposed 
herein  are  interpretative  and  that  the 
notice  and  public  procedure 
requirements  of  5  U.S.C.  553  do  not 
apply.  Accordingly,  these  proposed 
regulations  do  not  constitute  regulations 
subject  to  the  Regulatory  Flexibility  Act 
(5  U.S.C.  Chapter  6). 

Drafting  Information 

The  principal  authors  of  this 
regulation  are  Marnie  J,  Carro  and 
Carolyn  M.  DuPuy  of  the  Office  of 
Associate  Chief  Counsel  (International), 
Internal  Revenue  Service.  However, 
other  personnel  from  offices  of  the 
Internal  Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations  on  matters  of  substance 
and  style. 

List  of  Subjects  in  26  CFR  1.861-1 
Through  1.997-1 

Income  taxes,  Aliens,  Exports,  DISC, 
Foreign  investments  in  U.S..  Foreign  tax 
credit,  FSC,  Sources  of  income.  United 
States  investments  abroad. 


Proposed  .^mendments  to  the 
Regulations 

Accordingly,  the  proposed 
amendments  to  26  CFR  Part  1  are  as 
follows: 

Income  Tax  Regulations 

Paragraph  1.  The  authority  for  Part  1 
continues  to  read  in  part: 

PART1— [AMENDED] 

Authority:  26  U.S.C.  7805.  *  *  •  Section 
1.904-6  also  issued  under  26  U.S.C.  904  (d) 

(5).   •   •   • 

Par.  2.  New  §  1.904-6  through  §  1,904- 
9  are  added  immediately  after  §  1,904-5. 
The  added  sections  read  as  follows: 

§  1.904-6     Separate  application  ot  section 
904  with  respect  to  certain  categories  of 
income. 

(a)  In  general.  A  taxpayer  is  required 
to  compute  a  separate  foreign  tax  credit 
limitation  for  income  received  or 
accrued  in  a  taxable  year  that  is 
described  in  section  904  (d)  (1)  (A) 
(passive  income),  (B)  (high  withholding 
tax  interest),  (C)  (financial  services 
income),  (D)  (shipping  income),  (E) 
(dividends  from  each  noncontrolled 
section  902  corporation),  (F)  (dividends 
from  a  DISC  or  former  DISC),  (G) 
(foreign  trade  income),  (H)  (distributions 
from  a  FSC  or  former  FSC),  or  (I) 
(general  limitation  income). 

(b)  Passive  income — (1)  In  general. 
The  term  "passive  income"  means  any — 

(i)  Income  received  or  accrued  by  any 
person  that  is  of  a  kind  that  would  be 
foreign  personal  holding  company 
income  (as  defined  in  section  954  (c)), 
including  any  amount  of  gain  on  the  sale 
or  exchange  of  stock  in  excess  of  the 
amount  treated  as  a  dividend  under 
section  1248;  or 

(ii)  Amount  includible  in  gross  income 
under  section  551  or  section  1293. 

Passive  income  does  not  include  any 
income  that  is  described  in  another 
subparagraph  of  section  904  (d)  (1),  any 
export  financing  interest  (as  defined  in 
section  904  (d)  (2)  (G)  and  paragraph  (h) 
of  this  section),  any  high-taxed  income 
(as  defined  in  section  904  (d)  (2)  (F)  and 
paragraph  (c)  of  this  section),  or  any 
foreign  oil  and  gas  extraction  income  (as 
defined  in  section  907  (c)).  In 
determining  whether  any  income  is  of  a 
kind  that  would  be  foreign  personal 
holding  company  income,  the  rules  of 
section  864  (d)  (6)  shall  apply  only  in  the 
case  of  income  of  a  controlled  foreign 
corporation  (as  defined  in  section  957). 

(2)  Active  rents  or  royalties — (i)  In 
general.  Passive  income  does  not 
include  any  rents  or  royalties  that  are 
derived  in  the  active  conduct  of  a  trade 
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or  business  and  received  from  a  person 
v%ho  is  an  unrelated  person.  Except  as 
provided  in  paragraph  (b]  (2)  (li)  of  this 
si'ction,  the  principles  of  §  1.954-2  (d)  (1) 
s";all  apply  in  determining  whether  rents 
or  royalties  are  derived  in  the  active 
c-  induct  of  a  trade  or  business.  For  this 
paipose,  the  term  "taxpayer"  shall  be 
s,.bstituted  for  the  term  "controlled 
foreign  corporation"  if  the  recipient  of 
the  rents  or  royalties  is  not  a  controlled 
foreign  corporation.  If  rents  or  royalties 
are  received  or  accrued  by  a  United 
Slates  corporation  from  an  unrelated 
P'-  rson,  the  active  trade  or  business 
requirement  may  be  satisfied  by  the 
recipient  or  by — 

(A)  A  corporation  that  is  a  member  of 
an  affiliated  group  of  corporations 
(within  the  meaning  of  section  1504  (a)) 
of  which  the  recipient  is  a  member  if  the 
group  files  a  return  on  a  consolidated 
basis;  or 

(B)  A  controlled  foreign  corporation  of 
v\hich  the  recipient  of  the  income  is  a 
Inited  States  shareholder  (as  defined  in 
s^'ctiunQol  (b)). 

(ii)  Royalties  earned  by  a  controlled 
foreign  corporation.  Royalties  are 
considered  derived  in  the  active  conduct 
cf  a  trade  or  business  by  a  controlled 
fi-reign  corporation  for  purposes  of 
section  904  (but  not  for  purposes  of 
section  954  unless,  without  regard  to  this 
paragraph  (b)  (2)  (ii),  the  requirements  of 
section  954  (c)  (2)  (A)  and  the 
regulations  thereunder  are  satisfied)  if: 

(A)  The  property  which  the  controlled 
fiTPign  corporation  licenses  is  property 
v\  hich  the  United  States  shareholder  of 
the  controlled  foreign  corporation  (or 
any  other  member  of  the  affiliated  group 
(hs  defined  in  section  1504(a))  of  which 
the  United  States  shareholder  is  a 
member)  has  developed,  created,  or 
produced,  or  has  acquired  or  added 
substantial  value  to.  but  only  if  the 
United  States  shareholder  (or  a  member 
of  the  United  States  shareholder's 
affiliated  group)  is  regularly  engaged  in 
the  development,  creation,  or  production 
of,  or  the  acquisition  and  addition  of 
substantial  value  to,  and  licensing  of 
such  property,  and 

(B)  The  controlled  foreign 
corporation's  activities  are  an  essential 
economic  element  in  the  realization  of 
the  royalties. 

A  controlled  foreign  corporation's 
activities  are  an  essential  economic 
element  in  the  realization  of  royalty 
income  only  if  the  controlled  foreign 
corporation  performs  significant 
services,  sales,  or  manufacturing 
activities  incident  to  the  production  of 
such  income. 

(iii)  Unrelated  person.  For  purposes  of 
this  paragraph  {b)(2),  a  person  is 


considered  to  be  an  unrelated  person  if 
the  person  is  not  a  related  person  within 
the  meaning  of  section  954(d)(3),  without 
regard  to  whether  the  relationship 
described  in  section  954(d)(3)  is  between 
a  controlled  foreign  corporation  and 
another  person  or  between  two  persons 
neither  one  of  which  is  a  controlled 
foreign  corporation. 

(iv)  Examples.  The  following 
examples  illustrate  the  application  of 
paragraph  (b)(2)(ii)  of  this  section. 

Example  (1).  Controlled  foreign  corporation 
S  is  a  wholly-owned  subsidiary  of  P,  a 
domestic  corporation.  S  is  regularly  engaged 
in  the  restauranl  franchise  business.  P 
licenses  trademarks,  tradenames,  certain 
know-how,  related  services,  and  certain 
restaurant  designs  for  which  S  pays  P  an 
arm's  length  royalty.  P  is  regularly  engaged  in 
the  development  and  licensing  of  such 
property.  The  royalties  received  by  P  for  the 
use  of  its  property  are  allocable  under  the 
look-through  rules  of  §  1.904-7  to  the 
royalties  S  receives  from  the  franchisees.  All 
of  the  franchisees  are  unrelated  to  S  or  P  and 
operate  in  S's  country  of  incorporation.  S 
employs  a  substantial  staff  in  its  country  of 
incorporation  that  regularly  engages  in 
selecting  franchisees,  training  employees  of 
franchisees,  marketing  of  products, 
developing  an  independent  supplier  network, 
providing  quality  control,  selecting  restaurant 
sites,  and  providing  other  services  to 
franchisees.  S  does  not  satisfy  the  active 
trade  or  business  requirements  of  S  1-954- 
2(d)(1)  but  its  activities  are  an  essential 
economic  element  in  the  realization  of  the 
royalty  income.  Therefore,  the  royalty  income 
earned  by  S  with  regard  to  its  franchisees  is 
foreign  personal  holding  company  income 
that  is  general  limitation  income,  and  the 
royalties  paid  to  P  are  general  limitation 
income  to  P. 

Example  (2J.  Controlled  foreign  corporation 
S  is  a  wholly-owned  subsidiary  of  P,  a 
domestic  corporation.  P  is  a  soft  drink 
manufacturer  and  S  manufactures  the  syrup 
used  in  P's  soft  drinks.  P  licenses  tradenames, 
trademarks,  and  certain  product  designs  to  S 
which  S  relicenses  to  unrelated  bottlers.  P  is 
regularly  engaged  in  the  development  and 
licensing  of  such  property.  The  income  S 
receives  consists  of  general  limitation  non- 
Subpart  F  sales  income  and  Subpart  F  foreign 
personal  holding  company  royalty  income. 
The  royalties  received  by  P  for  the  use  of  its 
property  are  allocable  under  the  look-through 
rules  of  §  1.904-7  to  the  royalty  income 
earned  by  S.  S  does  not  satisfy  the  active 
trade  or  business  requirement  of  S  1.954- 
2(d)(1)  but  its  activities  are  an  essential 
economic  element  in  the  realization  of  the 
royalty  incoma  Therefore,  the  royalty  income 
S  earns  is  Subpart  F  foreign  personal  holding 
company  income  that  is  general  limitation 
income,  and  the  royalties  paid  to  P  are 
general  limitation  income  to  P. 

(c)  High-taxed  income — (1)  In  general. 
Income  received  or  accrued  by  a  United 
States  person  that  would  otherwise  be 
passive  income  shall  not  be  treated  as 
passive  income  if  the  income  is 


determined  to  be  high-taxed  income. 
Income  shall  be  considered  to  be  high- 
taxed  income  if,  after  allocating 
expenses  of  the  United  States  person  to 
that  income,  the  sum  of  the  foreign 
income  taxes  paid  or  accrued  by  the 
United  States  person  with  respect  to 
such  income  and  the  foreign  taxes 
deemed  paid  or  accrued  by  the  United 
States  person  with  respect  to  such 
income  under  section  902  or  section  960 
exceeds  the  highest  rate  of  tax  specified 
in  section  1  of  section  11,  whichever 
applies  (and  with  reference  to  section  15 
if  applicable),  multiplied  by  the  amount 
of  such  income  (including  the  amount 
treated  as  a  dividend  under  section  78). 
If,  after  application  of  this  paragraph, 
income  that  would  otherwise  be  passive 
income  is  determined  to  be  high-taxed 
income,  it  shall  be  treated  as  general 
limitation  income,  and  any  taxes 
imposed  on  that  income  shall  be 
considered  related  to  general  limitation 
income  under  §  1.904-8, 

(2)  Grouping  of  items  of  income  in 
order  to  determine  whether  passive 
income  is  high-taxed  income — (i)  In 
general.  For  purposes  of  determining 
whether  passive  income  is  high-taxed 
income,  the  grouping  rules  of  this 
paragraph  (c)(2)  apply.  These  rules  shall 
be  applied  separately  to  items  of  income 
received  or  accrued  from  or  inclusions 
with  respect  to  each  controlled  foreign 
corporation  of  which  the  taxpayer  is  a 
United  States  shareholder.  These  rules 
shall  be  applied  separately  to  income 
attributable  to  each  qualified  business 
unit  (as  defined  in  section  989(a))  of  a 
taxpayer.  These  rules  shall  also  be 
applied  separately  to  income^ 
attributable  to  each  qualified  business 
unit  of  a  controlled  foreign  corporation 
or  any  other  entity  subject  to  the  look- 
through  rules  of  §  1.904-7. 
Notwithstanding  the  preceding  sentence, 
a  taxpayer  shall  not  apply  these  rules 
separately  to  income  from  each 
qualified  business  unit  that  is  income 
described  in  paragraph  (c)(2)(v)  of  this 
section  (income  that  does  not  carry  with 
it  any  direct  foreign  tax  credits).  The 
rules  contained  in  this  paragraph  (c)(2] 
apply  to  taxable  years  beginning  after 
December  31, 1987. 

(ii)  Amounts  received  or  accrued  by  a 
United  States  shareholder  of  a 
controlled  foreign  corporation — (A) 
Rents  or  royalties.  All  rents  or  royalties 
received  or  accrued  by  a  taxpayer 
during  the  taxable  year  from  a 
controlled  foreign  corporation  of  which 
the  taxpayer  is  a  United  States 
shareholder  that  are  (after  application  of 
the  look-through  rules  of  section 
904(d)(3)  and  §  1904-7)  allocable  to 
passive  income  of  the  controlled  foreign 
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corporation  shall  be  treated  as  a  single 
item  of  income  and  shall  not  be  grouped 
with  other  amounts. 

(B)  Other  amounts  received  or 
accrued  by  a  United  States  shareholder. 
All  amounts,  other  than  rents  or 
royalties  described  in  paragraph 
(c)(2)(ii)(A)  of  this  section  and  dividends 
described  in  paragraph  (c)[2)(ii)(C]  of 
this  section,  received  or  accrued  by  a 
taxpayer  during  the  taxable  year  from  a 
controlled  foreign  corporation  of  which 
the  taxpayer  is  a  United  States 
shareholder  that  are  (after  application  of 
the  look-through  rules  of  section 
904(d)(3)  and  §  1.904-7J  allocable  to 
passive  income  of  the  controlled  foreign 
corporation  shall  be  treated  as  a  single 
item  of  income  and  shall  not  be  grouped 
with  other  amounts. 

(C)  Dividends  received  or  accrued  by 
United  States  shareholders.  Dividends 
received  or  accrued  by  a  taxpayer 
during  the  taxable  year  from  a 
controlled  foreign  corporation  of  which 
the  taxpayer  is  a  United  Slates 
shareholder  that  are  (after  application  of 
the  look-through  rules  of  section 
904(d)(3)  and  §  1.904-7)  attributable  to 
periods  when  the  controlled  foreign 
corporation  was  neither  a  controlled 
foreign  corporation  nor  a  noncontroUed 
section  902  corporation  (as  described  in 
paragraph  (g)(3)  of  this  section)  shall  be 
treated  as  a  single  item  of  income  and 
shall  not  be  grouped  with  other 
amounts. 

(iii)  Subpart  F inclusions — (A) 
Attributable  to  passive  rent  or  royalty 
income.  All  amounts  included  in  the 
gross  income  of  a  United  States 
shareholder  under  section  951(a)(1)  for  a 
particular  year  that  (after  application  of 
the  look-through  niles  of  section 
904(d)(3)  and  §  1.904-7)  are  attributable 
to  passive  income  consisting  of  rents  or 
royalties  received  or  accrued  by  a 
controlled  foreign  corporation  shall  be 
treated  as  a  single  item  of  income  and 
shall  not  be  grouped  with  other 
amounts. 

(B)  Attributable  to  passive  income 
other  than  passive  rent  or  royalty 
income.  All  amounts  included  in  the 
gross  income  of  a  United  States 
shareholder  under  section  951(a)(1)  for  a 
particular  year  that  (after  application  of 
the  look-through  rules  of  section 
904(d)(3)  and  §  1.904-7)  are  attributable 
to  passive  income  consisting  of  income 
other  than  rents  or  royalties  received  or 
accrued  by  a  controlled  foreign 
corporation  shall  be  treated  as  a  single 
item  of  income  and  shall  not  be  grouped 
with  other  amounts. 

(iv)  Amounts  paid  or  accrued  to  a 
taxpayer  other  than  a  United  States 
shareholder  that  carry  direct  foreign 
credits — (A)  Rents  or  royalties.  All 


passive  income  consisting  of  rents  or 
royalties  received  or  accrued  by  a 
taxpayer  during  the  taxable  year  from  a 
person  other  than  a  controlled  foreign 
corporation  of  which  the  taxpayer  is  a 
United  States  shareholder  and  with 
respect  to  which  an  income  tax 
described  in  §  1.901-2{a)  is  paid  or 
accrued  shall  be  treated  as  a  single  item 
of  income  and  shall  not  be  grouped  with 
other  amounts. 

(B)  Other  income.  All  passive  income 
not  consisting  of  rents  or  royalties  that 
are  received  or  accrued  by  a  taxpayer 
during  the  taxable  year  from  a  person 
other  than  a  controlled  foreign 
corporation  of  which  the  taxpayer  is  a 
United  States  shareholder  with  respect 
to  which  an  income  tax  described  in 
§  1.901-2(a)  IS  paid  or  accrued  shall  be 
treated  as  a  single  item  of  income  and 
shall  not  be  grouped  with  other 
amounts. 

(v)  Certain  income  that  does  not  carry 
direct  foreign  tax  credits.  All  passive 
income  that  is  received  or  accrued  by  a 
taxpayer  during  the  taxable  year  from  a 
person  other  than  a  controlled  foreign 
corporation  of  which  the  taxpayer  is  a 
United  States  shareholder  with  respect 
to  which  no  income  tax  described  in 
§  1.901-2(a)  is  paid  or  accrued  shall  be 
treated  as  a  single  item  of  income  and 
shall  not  be  grouped  with  other 
amounts. 

(vi)  Certain  partnership  income.  A 
partner's  distributive  share  of 
partnership  income  that  is  treated  as 
passive  income  under  §  1.904-7{i)(2) 
shall  be  treated  as  as  single  item  of 
income  and  shall  not  be  grouped  with 
other  amounts. 

(3)  .Application  of  this  paragraph  to 
additional  taxes  paid  or  deemed  paid  in 
the  year  of  receipt  of  previously  taxed 
income — (i)  Determination  made  in  year 
of  inclusion.  The  determination  of 
whether  an  amount  included  in  gross 
income  under  section  951(a)  is  high- 
taxed  income  shall  be  made  in  the 
taxable  year  the  income  is  included  in 
the  gross  income  of  the  United  States 
shareholder  under  section  951(a) 
(hereinafter  the  "taxable  year  of 
inclusion").  Thus,  any  additional  foreign 
tax  paid  or  accrued,  or  deemed  paid  or 
accrued,  when  the  taxpayer  receives  an 
amount  that  is  excluded  from  gross 
income  under  section  959(a)  and  that  is 
attributable  to  a  controlled  foreign 
corporation's  earnings  and  profits 
relating  to  the  amount  previously 
included  in  gross  income  will  not  be 
considered  in  determining  whether  the 
amount  included  in  income  in  the 
taxable  year  of  inclusion  is  high-taxed 
income. 

(ii)  Exception.  The  provisions  of 
paragraph  (c)(3)(i]  of  this  section  shall 


not  apply  to  the  extent  that  the  taxpayer 
receives  a  distribution  that  is  excluded 
from  gross  income  under  section  959(a) 
and  the  distribution  is  received  within 
30  or  more  days  prior  to  the  day  that  the 
taxpayer  files  its  return  for  the  taxable 
year  of  inclusion  of  the  amount  to  which 
the  distribution  is  attributable  (the 
"prefiling  period").  In  such  a  case,  for 
purposes  of  determining  whether  the 
amount  included  in  income  in  the 
taxable  year  of  inclusion  is  high-taxed 
income,  the  United  States  shareholder 
shall  consider  as  taxes  attributable  to 
that  inclusion  all  foreign  taxes  paid  or 
accrued,  or  deemed  paid  or  accrued, 
prior  to  the  end  of  the  prefiling  period 
with  respect  to  that  inclusion. 

(iii)  Allocation  of  foreign  taxes 
imposed  on  distributions  of  previously 
taxed  income.  If  an  item  of  income  is 
considered  high-taxed  income  in  the 
year  of  inclusion,  then  any  additional 
foreign  income  taxes  imposed  with 
respect  to  that  item  shall  be  considered 
to  be  related  to  general  limitation 
income.  If  an  item  of  income  is  not 
considered  to  be  high-taxed  income  in 
the  taxable  year  of  inclusion,  the 
following  rules  shall  apply.  The 
taxpayer  shall  treat  taxes  paid  or 
accrued,  or  deemed  paid  or  accrued,  on 
any  distribution  of  the  earnings  and 
profits  attributable  to  the  amount 
included  in  gross  income  in  the  taxable 
year  of  inclusion  as  taxes  related  to 
passive  income  to  the  extent  of  the 
excess  of  the  product  of  (A)  the  highest 
rate  of  tax  in  section  11  (determined 
with  regard  to  section  15  and 
determined  as  of  the  year  of  inclusion) 
and  (B)  the  amount  of  the  inclusion 
(after  allocation  of  parent  expenses) 
over  (C)  the  taxes  paid  or  accrued,  or 
deemed  paid  or  accrued,  in  the  year  of 
inclusion.  The  taxpayer  shall  treat  any 
taxes  paid  or  accrued,  or  deemed  paid 
or  accrued,  on  the  distribution  in  excess 
of  this  amount  as  taxes  related  to 
general  limitation  income. 

(4)  Application  of  this  paragraph  to 
certain  reductions  of  tax  on 
distributions  of  income — (i)  In  general. 
If  the  effective  rate  of  tax  imposed  by  a 
foreign  country  on  income  of  a  foreign 
corporation  that  is  included  in  a 
taxpayer's  gross  income  may  be  reduced 
under  foreign  law  on  distribution  of  such 
income,  the  rules  of  this  paragraph  (c) 
apply  at  the  time  that  the  income  is 
included  in  the  taxpayer's  gross  income 
without  regard  to  the  possibility  of 
subsequent  reduction  of  foreign  tax  on 
the  distribution.  If  the  inclusion  is 
considered  to  be  high-taxed  income, 
then  the  taxpayer  shall  treat  the 
inclusion  as  general  limitation  income.  If 
the  foreign  corporation  distributes  the 
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namings  and  profits  to  which  the 
inclusion  was  attributable,  then  the 
taxpayer  shall  redetermine  whether  the 
inclusion  should  be  considered  to  be 
high-taxed  income.  If,  taking  income  into 
account  the  reduction  in  foreign  tax.  the 
inclusion  would  not  have  been 
considered  high  taxed  income,  then  the 
taxpayer  shall  redetermine  its  foreign 
tax  credit  for  the  year  or  years  affected 
and  shall  treat  the  inclusion  and  the 
associated  taxes  (as  reduced  on  the 
distribution)  as  passive  income  and 
taxes.  See  section  905(c)  and  the 
regulations  thereunder  regarding  the 
method  of  adjustment. 

(ii)  Exception.  The  provisions  of 
paragraph  (c)(4)(i)  of  this  section  shall 
not  apply  to  the  extent  that  the  taxpayer 
receives  a  distribution  that  is  excluded 
from  gross  income  under  section  959(a) 
within  the  prefiling  period,  as  defined  in 
paragraph  (c){3)(ii)  of  this  section.  In 
such  a  case,  for  purposes  of 
determining  whether  the  amount 
included  in  income  in  the  taxable  year 
of  inclusion  is  high-taxed  income,  the 
L'nited  States  shareholder  shall  consider 
as  taxes  paid  or  accrued,  or  deemed 
p.iid  or  accrued,  with  respect  to  that 
inclusion  all  foreign  taxes  paid  or 
a  xrued,  or  deemed  paid  or  accrued  (as 
r  duced  at  the  time  of  distribution)  prior 
t'.i  the  end  of  the  prefiling  period  with 
r  spect  to  that  inclusion. 

fill)  Interaction  with  section  954(b)(4). 
V  the  effective  rate  of  tax  imposed  by  a 
fi' reign  country  on  income  of  a  foreign 
corporation  may  be  reduced  under 
f  reign  law  on  distribution  of  that 
i  icome,  the  rules  of  section  954(b)(4) 
shall  be  applied  without  regard  to  the 
possibility  of  subsequent  reduction  of 
foreign  tax.  If  a  taxpayer  excludes 
p.issive  income  from  a  controlled  foreign 
corporation's  foreign  personal  holding 
company  income  under  these 
circumstances,  then  the  income  shall  be 
considered  to  be  passive  income  until 
distribution  of  that  income.  At  that  time, 
the  rules  of  this  paragraph  (c)  shall 
apply  to  determine  whether  the  income 
is  high-taxed  income  and,  therefore, 
general  limitation  income. 

(5)  Examples.  The  following  examples 
illustrate  the  application  of  this 
application  of  this  paragraph  (c). 

Example  (1).  Controlled  foreign  corporation 
S  is  a  wholly-owned  subsidiary  of  domestic 
corporation  P.  S  is  a  single  qualified  business 
unit  (QBU).  In  1988,  S  edrns  S130  of  gross 
passive  royalty  income,  and  incurs  S30  of 
expenses  that  do  not  include  any  payments  to 
P.  S's  SI 00  of  net  passive  royalty  income  is 
subject  to  $30  of  foreign  lax.  and  is  included 
under  section  951  in  P's  gross  income  for  the 
taxable  year.  P  allocates  $50  of  expenses  to 
the  $100  (consisting  of  the  S70  section  951 
inclusion  and  $30  section  78  amount). 


resulting  in  a  net  inclusion  of  $50,  After 
application  of  the  high-tax  kick-out  rules  of 
paragraph  (c)(2)(iii)(A)  of  this  section,  the  S50 
inclusion  is  treated  as  general  limitation 
income,  and  the  $30  of  taxes  deemed  paid  are 
treated  as  taxes  imposed  on  general 
limitation  income,  because  the  foreign  taxes 
paid  and  deemed  paid  on  the  income  exceed 
the  highest  United  States  tax  rate  multiplied 
by  the  $50  inclusion  (S30>S17  (.34  x  $50)}. 
Example  (2).  The  facts  are  the  same  as  in 
example  (1)  except  that  instead  of  earning 
$130  of  gross  passive  royalty  income,  S  earns 
SriS  of  gross  passive  royalty  income  and  $65 
of  gross  passive  interest  income.  S  incurs  $15 
of  expenses  and  $5  of  foreign  tax  with  regard 
to  the  royalty  income  and  incurs  $15  of 
expenses  and  $10  of  foreign  tax  with  regard 
to  the  interest  income.  P  allocates  S50  of 
expenses  pro  rata  to  the  S50  inclusion  ($45 
SPCtion  951  inclusion  and  $5  section  78 
amount)  attributable  to  the  royalty  income 
earned  by  S  and  the  S50  inclusion  ($40 
section  951  inclusion  and  $10  section  78 
amount)  attributable  to  the  interest  income 
earned  by  S.  Pursuant  to  paragraph  (c)(2)(ii) 
(A)  and  (B)  of  this  section,  the  high-tax  kick- 
out  rules  are  applied  separately  to  the  section 
931  inclusion  attributable  to  the  royalty 
income  and  the  section  951  inclusion 
attributable  to  the  interest  income.  Therefore, 
a  fter  allocation  of  P's  $50  of  expenses,  the 
resulting  $25  inclusion  attributable  to  the 
royalty  income  is  still  treated  as  passive 
income  because  the  foreign  taxes  paid  and 
deemed  paid  on  the  income  do  not  exceed  the 
highest  United  States  tax  rate  multiplied  by 
the  $25  inclusion  ($5<$8.50  (.34  X  $25)).  The 
$25  inclusion  attributable  to  the  interest 
income  is  treated  as  general  limitation 
income  because  the  foreign  taxes  paid  and 
deemed  paid  exceed  the  highest  United 
States  tax  rate  multiplied  by  the  $25  inclusion 
(S10>$8.50(.34  X  $25)). 

Example  (3).  Controlled  foreign  corporation 
S  is  a  wholly-owned  subsidiary  of  domestic 
corporation  P.  S  is  incorporated  in  country  X 
and  has  branches  in  country  Y  and  country  Z. 
The  branches  are  qualified  business  units 
(QBUs),  within  the  meaning  of  section  989(a}. 
In  1988,  S  earns  $65  of  gross  passive  royalty 
income  in  each  QBU  and  allocates  $15  of 
expanses  to  the  gross  passive  royalty  income 
earned  by  each  QBU,  resulting  in  net  income 
of  $50  in  each  QBU.  Country  X  imposes  $5  of 
foreign  tax  on  the  $50  of  net  royalty  income 
earned  in  X.  and  country  Y  imposes  $10  of 
tax  on  the  $50  of  net  royalty  income  earned  in 
Y.  All  of  S's  income  constitutes  subpart  F 
foreign  personal  holding  company  income 
that  is  passive  income  and  is  included  in  P's 
gross  income  for  the  taxable  year.  P  allocates 
$50  of  expenses  pro  rata  to  the  $100  Subpart  F 
inclusion  attributable  to  each  QBU 
(consisting  of  the  $45  section  951  inclusion 
derived  through  QBU  X,  the  $5  section  78 
amount  attributable  to  QBU  X,  the  $40 
section  951  inclusion  derived  through  QBU  Y. 
and  the  $10  section  78  amount  attributable  to 
QBU  Y),  resulting  in  a  net  inclusion  of  $50. 
Pursuant  to  paragraph  (c)(2)(iii)(A)  of  this 
section,  the  high-tax  kick-out  rules  must  be 
applied  separately  to  the  Subpart  F  inclusion 
attributable  to  the  royalty  income  earned  by 
QBU  X  and  the  royalty  income  earned  by 
QBU  Y.  Aftet  application  of  the  high-tax  kick- 


out  rules,  the  $25  inclusion  attributable  to  X 
will  still  be  treated  as  passive  income 
because  the  foreign  taxes  paid  and  deemed 
paid  on  the  income  do  not  exceed  the  highest 
United  States  tax  rate  multiplied  by  the  S25 
inclusion  ($5<$8.50  (.34  x  S25)).  The  $25 
inclusion  attributable  to  Y  will  be  treated  as 
general  limitation  income  because  the  foreign 
taxes  paid  and  deemed  paid  on  the  income 
exceed  the  highest  United  States  lax  rate 
multiplied  by  the  $25  inclusion  ($10>$8.50 
(.34  X  $25)). 

Example  (4).  Domestic  corporation  M 
operates  in  branch  form  in  foreign  countries 
X  and  Y.  The  branches  are  qualified  business 
units  (QBUs).  within  the  meaning  of  section 
Sa9(a).  In  1988.  QBU  X  earns  passive  royalty 
income,  interest  income  and  rental  income. 
The  royalty  income  is  not  subject  to  foreign 
tux,  and  the  interest  income  and  the  rental 
income  are  subject  to  a  4  percent  and  15 
percent  withholding  tax.  respectively.  QBU  Y 
earns  interest  income  that  is  not  subject  to 
foreign  tax.  For  purposes  of  determining 
whether  Ms  foreign  source  passive  income  is 
high-taxed  income,  the  royalty  income  earned 
in  QBU  X  and  the  interest  income  earned  in 
QBU  Y  are  treated  as  one  item  of  income 
pursuant  to  paragraph  (c)(2)(v)  of  this  section. 
The  interest  income  earned  by  QBU  X  and 
the  rental  income  earned  in  QBU  X  are  each 
treated  as  a  separate  item  of  mcome. 
Example  (5).  S.  a  controlled  foreign 
corporation  incorporated  in  foreign  country 
R.  is  a  wholly-owned  subsidiary  of  P,  a 
domestic  corporation.  For  1988,  P  is  required 
under  section  951(3)  to  include  in  gross 
income  S80  attributable  to  the  earnings  and 
profits  of  S  for  such  year,  all  of  which  is 
foreign  personal  holding  company  income 
that  is  passive  rent  or  royalty  income.  S  docs 
not  make  any  distnbutions  in  1988  or  1989. 
Foreign  income  taxes  paid  by  S  for  1988  thai 
a.-e  deemed  paid  by  P  for  such  year  under 
section  960(a)  with  respect  to  the  section 
951(a)  inclusion  equal  S20.  Twenty  dollars 
(S20)  of  P's  expenses  are  properly  allocated  to 
the  section  9511a)  inclusion.  The  foreign 
income  tax  paid  Virith  respect  to  the  section 
951(a)  inclusion  does  not  exceed  the  highest 
United  States  tax  rate  multiplied  by  the 
amount  of  income  after  allocation  of  parent 
expenses  ($20<S27.20  (.34  X  $80)).  Thus,  P's 
section  951(a)  inclu.iion  for  1988  is  included  in 
P's  passive  income  and  the  $20  of  taxes 
attributable  to  that  inclusion  are  treated  as 
taxes  related  to  passive  income.  In  1990.  after 
P  has  filed  its  return  for  its  1988  tax  year.  S 
distributes  $80  to  P,  and  under  section  959 
that  distribution  is  treated  as  attributable  to 
the  earnings  and  profits  with  respect  to  the 
amount  included  in  income  by  P  in  1988  and 
is  excluded  from  P's  gross  income.  Foreign 
country  R  imposes  a  withholding  tax  of  $15 
on  the  distribution  in  1990.  Under  paragraph 
(c)(3)(i)  of  this  section,  the  withholding  tax  in 
1990  does  not  affect  the  characterization  of 
the  1988  inclusion  as  passive  income  nor  does 
it  affect  the  characterization  of  the  $20  of 
taxes  paid  in  1988  as  taxes  paid  with  respect 
to  passive  income.  No  further  parent 
expenses  are  allocable  to  the  receipt  of  that 
distribution.  In  1990,  the  foreign  taxes  paid 
($15)  exceed  the  product  of  the  highest  Uniied 
States  tax  rate  an^  the  amount  of  the 
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inclusion  reduced  by  tdxes  deemed  paid  in 
the  year  of  inclusion  (S15>((. 34  x  $80) 
—  S20)).  Thus,  under  p.iragraph  (c)(3)(iii)  of 
this  section.  S7.20  ((.34   x   §80)  -  S20))  of  the 
S15  withholding  tax  paid  in  1990  is  treated  as 
taxes  related  to  passive  income  and  the 
remaining  S7.80  (S15-7.20)  of  the  withholding 
tax  is  treated  as  related  to  general  limitation 
income. 

Example  (6j.  The  facts  are  the  same  as  in 
Example  (5).  except  that  S  distributes  the  S80 
in  1989  rather  than  1990  and  the  distribution 
is  made  30  days  before  P  files  its  return  for  its 
1988  tax  year.  Under  paragraph  (c)(3)(ii)  of 
this  section  both  the  S20  tax  paid  by  S  in  1988 
and  the  $15  withholding  tax  paid  by  P  in  1989 
are  considered  in  determining  whether  the 
section  951(a)  inclusion  for  1988  is  high-taxed 
income.  Thus,  because  the  total  amount  of 
foreign  taxes  paid  with  respect  to  the  1988 
inclusion  exceeds  the  amount  determined  by 
multiplying  the  highest  United  States  rate  for 
1988  by  the  amount  of  the  inclusion  reduced 
by  allocable  parent  expenses  ($35>$27.20 
(.34  X  $80)),  the  section  951(a)  inclusion  in 
1988  is  treated  as  general  limitation  income 
and  the  entire  $35  of  lax  (the  $20  of  1988 
taxes  and  the  $15  of  1989  taxes)  is  treated  as 
taxes  related  to  general  limitation  income. 

Example  (7).  S.  a  controlled  foreign 
corporation,  is  a  wholly-owned  subsidiary  of 
P,  a  domestic  corporation.  P  and  S  are 
calendar  year  taxpayers.  In  1987,  S's  only 
earnings  consist  of  $2t)0  of  passive  income 
that  is  foreign  personal  holding  company 
income  that  is  earned  in  a  foreign  country  X 
that  has  an  integrated  tax  system.  Under  this 
system,  the  foreign  corporate  tax  on 
particular  earnings  is  reduced  on  distribution 
of  those  earnings.  In  1987,  S  pays  $100  of 
foreign  tax.  P  does  not  elect  to  exclude  this 
income  from  Subpart  F  under  section 
954(b)(4)  and  includes  $200  in  gross  income 
($100  of  net  foreign  personal  holding 
company  mcome  and  $100  of  the  section  78 
amount).  At  the  time  of  the  inclusion,  the 
income  is  considered  to  be  high-taxed  income 
under  paragraph  (c)  of  this  section  and  is 
general  limitation  income  to  P.  S  does  not 
distribute  any  of  its  earnings  in  1987.  In  1988, 
S  has  no  earnings.  On  December  31, 1988.  S 
distributes  the  $100  of  earnings  from  1987.  At 
that  lime.  S  receives  a  $50  refund  from  X 
attributable  to  the  reduction  of  the  country  X 
corporate  tax  imposed  on  those  earnings. 
Under  paragraph  (c)(4)  of  this  section.  P  must 
redetermine  whether  the  1987  inclusion 
should  be  considered  to  be  high-taxed 
income.  By  taking  into  account  the  reduction 
in  foreign  tax,  the  inclusion  would  not  have 
been  considered  high-taxed  income. 
Therefore.  P  must  redetermine  its  foreign  tax 
credit  for  1987  and  treat  the  inclusion  and  the 
taxes  associated  with  the  inclusion  as 
passive  income  and  taxes.  P  must  follow  the 
appropriate  section  905(c)  procedures. 

Example  (8).  The  facts  are  the  same  as  in 
example  (7)  except  that  P  elects  to  apply 
section  954(b)(4)  to  Ss  passive  incon)e  that  is 
Subpart  F  income.  Although  the  incobe  is  not 
considered  to  be  Subpart  F  income,  it  remains 
passive  income  until  distribution.  In  1988.  S 
distributes  all  of  its  earnings  to  P  and  pays  P 
a  $150  dividend  consisting  of  the  $100  of 
earnings  in  1987  and  the  $50  refund  in  1988 
attributable  to  the  1987  earnings.  P  has  no 


expenses  allocable  to  the  dividend  from  S.  In 
1988,  the  income  is  subject  to  the  high-tax 
kick-rules  under  paragraph  (c)(4)(iii)  of  this 
section.  The  income  is  passive  income  to  P 
because  the  foreign  taxes  paid  and  deemed 
paid  by  P  with  respect  to  the  income  do  not 
exceed  the  highest  United  States  tax  rate  on 
that  income. 

(d)  High  withholding  tax  interest.  The 
term  "high  withholding  tax  interest" 
means  any  interest  if  such  interest  is 
subject  to  a  withholding  tax  of  a  foreign 
country  or  a  possession  of  the  United 
Stales  and  the  rate  of  tax  applicable  fo 
such  interest  is  at  least  5  percent.  For 
purposes  of  the;  preceding  sentence,  a 
withholding  tax  is  any  tax  imposed  by  a 
foreign  country  or  possession  of  the 
United  States  that  is  determined  on  a 
gross  basis,  A  withholding  tax  shall  not 
be  considered  to  be  determined  on  a 
gross  basis  if  the  tax  is  not  the  final  tax 
payable  on  the  interest  income,  but  is 
merely  a  prepayment  or  credit  against  a 
final  foreign  tax  liability  determined  on 
a  net  basis  on  the  interest  alone  or  on 
interest  and  other  income.  High 
withholding  tax  interest  does  not 
include  any  interest  described  as  export 
financing  interest  (as  defined  in  section 
904(d)(2)(G)  and  paragraph  (h)  of  this 
section).  If  interest  income  is  excluded 
from  the  definition  of  high  withholding 
tax  interest  because  it  is  described  as 
export  financing  interest,  the  interest 
shall  be  treated  as  general  limitation 
income  unless  the  interest  is  received  or 
accrued  by  a  financial  services  entity,  as 
defined  in  paragraph  (e)(3)  of  this 
section.  In  that  case,  the  income  shall  be 
treated  as  financial  services  income, 

(e)  Financial  services  income — (1)  In 
general.  The  term  "financial  services 
income"  means  income  derived  by  a 
financial  services  entity,  as  defined  in 
paragraph  (e)(3)  of  this  section,  that  is; 

(i)  Income  derived  in  the  active 
conduct  of  a  banking,  insurance, 
financing,  or  similar  business  (as 
defined  in  paragraph  (e](2]  of  this 
section)  except  income  described  in 
paragraph  (e)(2)(i)(W)  of  this  section 
(high  withholding  tax  interest); 

(ii)  Passive  income  as  determined 
before  the  application  of  the  exception 
for  high-taxed  income; 

(iii)  Export  financing  interest  as 
defined  in  section  904(d)(2)(G)  and 
paragraph  (h)  of  this  section  that,  but  for 
section  904(d)(2)(B)(ii),  would  also  meet 
the  defintion  of  high  withholding  tax 
interest;  or 

(iv)  Incidental  income  as  defined  in 
paragraph  (e)(5)  of  this  section, 

(2)  Income  from  the  active  conduct  of 
a  banking,  insurance,  financial  or 
similar  business — (i)  Income  included. 
For  purposes  of  paragraph  (e)(1)  and 
(e)(3)  of  this  section,  income  is  derived 


from  the  active  conduct  of  a  banking, 
insurance,  financing,  or  similar  business 
if  it  is  described  in  any  of  the  following 
subdivisions. 

(A)  Income  that  is  of  a  kind  that 
would  be  insurance  income  as  defined 
in  section  953(a)  but  excluding  related 
party  insurance  income  as  defined  in 
section  953(c)(2)  and  determined  without 
regard  to  those  provisions  of  section 
953(a)(1)(A)  that  limit  insurance  income 
to  income  from  countries  other  than  the 
country  in  which  the  corporation  was 
created  or  organized. 

(B)  Income  from  the  investment  by  an 
insurance  company  of  its  unearned 
premiums  or  reserves  ordinary  and 
necessary  to  the  proper  conduct  of  the 
insurance  business. 

(C)  Income  from  investing  deposits  of 
money  received  from  the  public. 

(D)  Income  from  making  personal, 
mortgage,  industrial,  or  other  loans  to 
the  public. 

(E)  Income  from  purchasing,  selling, 
discounting,  or  negotiating  for  the  public 
on  a  regular  basis,  notes,  drafts,  checks, 
bills  of  exchange,  acceptances,  or  other 
evidences  of  indebtedness, 

(F)  Income  from  issuing  letters  of 
credit  to  the  public  and  negotiating 
drafts  draws  thereunder. 

(G)  Income  from  providing  trust 
services  for  the  public. 

(H)  Income  from  arranging  foreign 
exchange  transactions  for  the  public  or 
engaging  in  foreign  exchange 
transactions  with  the  publlic. 

(I)  Income  from  purchasing  stock,  debt 
obligations,  or  other  securities  from  an 
issuer  or  holder  with  a  view  to  the 
public  distribution  thereof  or  offering  or 
selling  stock,  debt  obligations,  or  other 
securities  for  an  issuer  or  holder  in 
connection  with  the  public  distribution 
thereof,  or  participating  in  any  such 
undertaking, 

(J)  Income  earned  by  broker-dealers  in 
the  ordinary  course  of  business  (such  as 
commissions)  from  the  purchase  or  sale 
of  stock,  debt  obligations,  commodities 
futures,  or  other  securities  or  financial 
instruments  as  an  agent  for  a  party  in 
the  sale. 

(K)  Service  fee  income  from 
investment  and  correspondent  banking. 

(L)  Income  from  interest  rate  and 
currency  swaps. 

(M)  Income  from  providing  fiduciary 
services  to  unrelated  parties. 

(N)  Income  from  services  provided  to 
related  parties  with  respect  to  the 
management  of  funds. 

(O)  Bank-to-bank  participation 
income. 

(P)  Income  from  providing  charge  and 
credit  card  services. 
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(Q)  Income  from  financing  purchases 
from  third  parties. 

(R)  Income  from  gams  on  the 
disposition  of  tangible  or  intangible 
personal  property  or  real  property  that 
was  used  in  the  active  conduct  of  a 
banking,  insurance,  financing,  or  similar 
business  but  only  to  the  extent  that  the 
property  was  held  to  generate  or 
generated  income  derived  in  the  active 
conduct  of  d  banking,  insurance, 
financing,  or  similar  business  prior  to  its 
disposition. 

(S)  Income  from  hedging  gain  with 
respect  to  other  financial  services 
income. 

(T)  Income  from  providing  traveller's 
check  services. 

(U)  Income  that  is  determined  to  be 
financial  services  income  under  the 
look-through  rules  of  §  1.904-7. 

(V)  Income  from  finance  leasing  that 
would  not  qualify  as  active  leasing 
income  under  section  954(c)(2)(A). 

(VV)  Income  from  lending  activities 
that  give  rise  to  high  withholding  tax 
interest. 

(X)  Such  other  income  as  the 
Secretary  may  designate. 

(ii)  Income  excluded.  Income  from 
merely  serving  as  a  finance  vehicle  for  a 
parent  corporation  or  a  related  person 
as  defined  in  section  954(d)(3)  shall  not 
be  considered  to  be  income  from  the 
active  conduct  of  a  banking,  insurance, 
financing,  or  similar  business. 

(3)  Definition  of  a  financial  services 
entity — (i)  In  general.  The  term 
"financial  services  entity"  means  an 
individual  or  entity  that  is 
predominantly  engaged  in  the  active 
conduct  of  a  banking,  insurance, 
financing,  or  similar  business  for  any 
taxable  year.  Except  as  provided  in 
paragraph  (e)(3)(ii)  of  this  section,  a 
determination  of  whether  an  entity  is  a 
financial  services  entity  shall  be  done 
on  an  entity-by-entity  basis.  An 
individual  or  entity  is  predominantly 
engaged  in  the  active  conduct  of  a 
banking,  insurance,  financing,  or  similar 
business  for  any  year  if  for  that  year  80 
percent  of  its  gross  income  is  income 
described  in  paragraph  (e)(2)(i)  of  this 
section.  For  this  purpose,  gross  income 
includes  all  income  realized  by  an 
individual  or  entity,  whether  includible 
or  excludible  from  gross  income  under 
other  operative  provisions  of  the  Code. 

(ii)  Special  rule  for  affiliated  groups. 
In  the  case  of  any  domestic  corporation 
that  is  not  a  financial  services  entity 
under  paragraph  (e)(3)(i)  of  this  section, 
!)ut  is  a  member  of  an  affiliated  group 
(as  defined  in  section  1504  (a)),  such 
corporation  vj\\\  be  deemed  to  be  a 
financial  services  entity  if  the  affiliated 
group  as  a  whole  meets  the 
requirements  of  section  (e)(3)(i)  of  this 


section  and  the  group  files  its  return  on 
a  consolidated  basis. 

(iii)  Treatment  of  partnerships  and 
other  pass-through  entities — (A)  Rule. 
For  purposes  of  determining  whether  a 
partnership  is  a  financial  services  entity, 
all  of  the  partnership's  income,  including 
income  characterized  under  the  look- 
through  rules  of  §  1.904-7,  shall  be  taken 
into  account.  If  the  partnership  is 
determined  to  be  a  financial  services 
entity  and,  under  §  1.904-7(i)(l),  the 
partner's  distributive  share  of  income 
from  the  partnership  is  subject  to  the 
look-through  rules,  then  financial 
services  income  of  the  partnership  will 
be  treated  as  income  from  the  active 
conduct  of  a  banking,  insurance, 
financing,  or  similar  business  of  the 
partner  for  purposes  of  determining 
whether  the  partner  is  a  financial 
services  entity.  In  such  circumstances, 
for  purposes  of  determining  a  partner's 
foreign  tax  credit  limitations,  the  income 
shall  be  considered  to  be  financial 
services  income  regardless  of  whether 
the  partner  is  itself  a  financial  services 
entity.  If  the  partnership  is  determined 
not  to  be  a  financial  services  entity,  then 
for  purposes  of  determining  whether  a 
partner  in  a  partnership  is  a  financial 
services  entity,  income  of  the 
partnership  shall  retain  its  character  in 
the  hands  of  the  partner.  Thus,  if  the 
income  is  derived  in  the  active  conduct 
of  a  banking,  insurance,  financing,  or 
similar  business  by  the  partnership,  it 
shall  be  treated  as  income  derived  by 
the  partner  in  the  active  conduct  of  such 
business.  The  rules  of  this  paragraph 
(e)(3)(iii)  will  apply  for  purposes  of 
determining  whether  an  owner  of  an 
interest  in  any  other  pass-through  entity 
the  character  of  the  income  of  which  is 
preserved  when  such  income  is  included 
in  the  income  of  the  owner  of  the 
interest  is  a  financial  services  entity. 
(B)  Examples.  The  principles  of  this 
paragraph  (e)(3)(iii)  are  illustrated  by 
the  following  examples. 

Example  (1).  PS  is  a  domestic  partnership 
operating  in  biranch  form  in  foreign  country  X. 
PS  has  two  equal  general  partners.  A  and  B. 
A  and  B  are  (fcmestic  corporations  that  each 
operate  in  branch  form  in  foreign  countries  Y 
and  Z.  All  of  A's  income,  except  that  derived 
through  PS.  is  manufacturing  income.  All  of 
B's  income,  except  that  derived  through  PS,  is 
income  from  the  active  conduct  of  a  banking, 
insurance,  financing,  or  similar  business.  PS 
is  a  financial  services  entity  and  all  of  its 
income  is  financial  services  income. 
Therefore,  A  and  B's  distributive  shares  of 
PS's  taxable  income  consist  of  financial 
services  income  whether  or  not  A  or  B  is  a 
financial  services  entity.  In  order  to 
determine  if  A  or  B  are  financial  services 
entities,  the  income  from  PS  is  considered  to 
be  income  of  A  and  B  from  the  active  conduct 
of  a  banking,  insurance,  financing,  or  similar 


business  and  will  be  combined  with  As  and 
B's  manufacturing  and  active  banking 
income,  respectively,  to  determine  if  either  or 
both  satisfy  the  gross  income  test  of 
paragraph  (e](3)(i]  of  this  section. 

Example  (2).  PS  is  a  domestic  partnership 
operating  in  branch  form  in  foreign  country  X. 
A  and  B  are  domestic  corporations  that  are 
equal  general  partners  m  PS.  Fifty  (50) 
percent  of  PS  s  gross  income  is  income  from 
the  active  conduct  of  a  banking,  insurance, 
financing,  or  similar  business.  The  other  50 
percent  of  PS  s  income  is  from  manufacturing. 
PS  is  therefore  not  a  financial  services  entity. 
A's  and  B's  distributive  shares  of  partnership 
taxable  income  consist  of  general  limitation 
manufacturing  income  and  income  derived  in 
the  active  conduct  of  a  banking,  insurance, 
financing,  or  similar  business.  Under 
paragraph  (c)(3)(il  of  this  section,  the  income 
derived  in  the  active  conduct  of  a  banking, 
insurance,  financing,  or  similar  business  shall 
be  financial  services  income  to  A  or  B  if 
either  A  or  B  is  determined  to  be  a  financial 
services  entity.  If  A  or  B  is  not  a  financial 
services  entity,  the  income  shall  be  passive 
income  to  A  or  B. 

(4)  Definition  df  incidental  income — 
(i)  In  general — [.\)  Rule.  Incidental 
income  is  income  that  is  integrally 
related  to  financial  services  income  of  a 
financial  services  entity.  Such  income 
includes,  for  example,  income  from 
precious  metals  trading  and  commodity 
trading  that  is  integrally  related  to 
futures  income  If  securities,  shares  of 
stock,  or  other  types  of  property  are 
acquired  by  a  financial  services  entity 
as  an  ordinary  and  necessary'  incident  to 
the  conduct  of  a  banking,  insurance, 
financing,  or  similar  business,  the 
income  from  such  property  will  be 
considered  to  be  financial  services 
income  but  only  so  long  as  the  retention 
of  such  property  remains  an  ordinary  or 
necessary  incident  to  the  conduct  of 
such  business.  Thus  property,  including 
stock,  acquired  as  the  result  of  or  in 
order  to  prevent,  a  loss  in  banking, 
insurance,  financing,  or  similar  business 
upon  a  loan  contracted  in  the  ordinary 
course  of  such  business  will  be 
considered  ordinary  and  necessary  to 
the  conduct  of  such  business,  but 
income  from  such  property  will  be 
considered  financial  services  income 
only  so  long  as  the  holding  of  such 
property  remains  an  ordinary  and 
necessary  incident  to  the  conduct  of 
such  business.  If  a  financial  services 
entity  holds  such  property  for  12  months 
or  less,  the  entity  shall  be  considered  to 
hold  such  property  incident  to  its 
financial  services  business.  If  an  entity 
holds  such  property  for  more  than  12 
months,  a  presumption  will  be 
established  that  the  entity  is  not  holding 
such  property  incident  to  its  financial 
services  business.  An  entity  will  be  able 
to  rebut  the  presumption  by 
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demonstrating  that  under  the  facts  and 
circumstances  it  is  not  holding  the 
property  as  an  investment. 

(B)  Examples.  The  following  examples 
illustrate  the  application  of  paragraph 
(e)(4)(i)  of  this  section. 

Example  (1).  X  is  a  financial  services  entity 
withm  the  meaning  of  paragraph  (e)  (3)  (i)  of 
this  section.  In  1987.  X  made  a  loan  in  the 
ordinar>'  course  of  its  business  to  an 
unrelated  foreign  corporation,  Y.  As  security 
for  that  loan.  Y  pledged  certain  operating 
assets.  Those  assets  generate  income  of  a 
type  that  would  be  subject  to  the  general 
limitation.  In  January  1989,  Y  defaulted  on  the 
loan  and  forfeited  the  collateral.  From 
January  to  February  of  1989.  X  attempted  but 
was  unable  to  sell  the  forfeited  assets.  During 
that  period,  X  earned  operating  income 
generated  by  those  assets.  This  income  was 
applied  in  partial  satisfaction  of  Y's 
obligation.  In  March  of  1989.  X  sold  the 
operating  assets.  The  sales  proceeds  were  in 
excess  of  the  remainder  of  Y's  obligation.  The 
operating  income  received  in  the  period  from 
January'  to  February  of  1989  and  the  income 
on  the  sale  of  the  assets  in  March  of  1989  are 
financial  services  income  of  X. 

Example  (2).  The  facts  are  the  same  as  in 
example  (1),  except  that  instead  of  pledging 
its  operating  assets  as  collateral  for  the  loan, 
Y  pledged  the  stock  of  its  operating 
subsidiary  Z.  In  March  of  1989.  X  sold  the 
stock  of  Z  in  complete  satisfaction  of  Y's 
obligation,  X's  income  from  the  sale  of  Z 
stock  in  satisfaction  of  Y's  obligation  is 
financial  services  income. 

Example  (3).  P.  a  domestic  corporation,  is  a 
financial  ser\-ices  entity  within  the  meaning 
of  paragraph  (e)  (3)  (i)  of  this  section.  P  holds 
a  United  States  dollar  denominated  debt  (the 
"obligation")  of  the  Central  Bank  of  foreign 
country  X.  The  obligation  evidences  a  loan  of 
SlOO  made  by  P  to  the  Central  Bank,  In  1988. 
pursuant  to  a  program  of  country  X.  P 
delivers  the  obligation  to  the  Central  Bank 
which  credits  70  units  of  country  X  currency 
to  M.  a  country  X  corporation.  M  issues  all  of 
its  only  class  of  capital  stock  to  P.  M  invests 
the  70  units  of  country  X  currency  in  the 
construction  and  operation  of  a  new  hotel  in 
X.  In  1990.  M  distributes  10  units  of  country  X 
currency  to  P  as  a  dividend.  The  dividend  is 
not  financial  services  income  to  P  because, 
under  the  facts  and  circumstances.  P  is  not 
able  to  rebut  the  presumption  that  it  is  not 
holding  the  property  incident  to  its  financial 
services  business. 

(ii)  Financing  vehicles.  Income  from 
acting  as  a  financing  vehicle  for 
borrowing  funds  for  a  related  person 
(within  the  meaning  of  section  954  (d) 
(3))  is  incidental  income  within  the 
meaning  of  paragraph  (e)  (4)  (i)  of  this 
section. 

(iii)  Income  that  is  not  incidental 
income.  Income  that  is  attributable  to 
non-financial  activity  is  not  incidental 
income  within  the  meaning  of  paragraph 
(e)  (4)  (i)  and  (ii)  of  this  section  solely 
because  such  income  represents  a 
relatively  small  proportion  of  the 
taxpayer's  total  income  or  that  the 


taxpayer  engages  in  non-financial 
activity  on  a  sporadic  basis.  Thus,  for 
example,  income  from  data  processing 
services  provided  to  unrelated  parties  or 
income  from  the  sale  of  goods  or  non- 
financial  services  (for  example  travel 
services]  is  not  financial  services 
income,  even  if  the  recipient  is  a 
financial  services  entity. 

(5)  Exceptions.  Financial  services 
income  does  not  include  income  that  is: 

(i)  Export  fmancing  interest  as  defined 
in  section  904  (d)  [2]  (G)  and  paragraph 
(h)  of  this  section  unless  such  income 
also  meets  the  definition  of  high 
withholding  tax  interest: 

(ii)  High  withholding  tax  interest 
unless  such  income  also  meets  the 
definition  of  export  financing  interest; 
and 

(iii)  Dividends  from  noncontrolled 
section  902  corporations  as  defined  in 
section  904  (d)  (2)  (E)  and  paragra^  (g) 
of  this  section. 

(f)  Shipping  income.  The  term 
"shipping  income"  means  any  income' 
received  or  accrued  by  any  person  that 
is  of  a  kind  that  would  be  foreign  base 
company  shipping  income  (as  defined  in 
section  954  (f]  and  the  regulations 
thereunder).  Shipping  income  does  not 
include  any  dividends  received  or 
accrued  from  a  noncontrolled  section 
902  corporation  or  any  income  that  is 
financial  services  income. 

(g)  Xoncontrolled  section  902 
corporation — (1)  Definition.  Except  as 
otherwise  provided,  the  term 
"noncontrolled  section  902  corporation" 
means  any  foreign  corporation  with 
respect  to  which  the  taxpayer  meets  the 
stock  ownership  requirements  of  section 
902  (a)  or,  for  purposes  of  applying  the 
look-through  rules  described  in  section 
904  (d)  (3)  and  §  1.904-7,  the  taxpayer 
meets  the  requirements  of  section  902 
(b). 

(2)  Treatment  of  dividends  from  each 
separate  noncontrolled  section  902 
corporation — (i)  In  general.  Except  as 
otherwise  provided,  a  separate  foreign 
tax  credit  limitation  applies  to  dividends 
received  or  accrued  by  a  person  from 
each  noncontrolled  section  902 
corporation.  Any  dividend  distribution 
made  by  a  noncontrolled  section  902 
corporation  out  of  earnings  and  profits 
attributable  to  periods  in  which  the 
shareholder  did  not  meet  the  stock 
ownership  requirements  of  section  902 
(a)  or  section  902  (b)  shall  be  treated  as 
distributions  made  by  a  noncontrolled 
section  902  corporation. 

(ii)  Special  rule  for  dividends  received 
by  a  controlled  foreign  corporations. 
If— 

(A)  Stock  in  a  foreign  corporation  is 
owned  by  a  controlled  foreign 
corporation, 


(B)  There  are  two  or  more  United 
States  shareholders  of  that  controlled 
foreign  corporation,  and 

(C)  The  ownership  requirements  of 
section  902(b)  with  respect  to  the  foreign 
corporation  are  met  by  one  of  the  United 
States  shareholders  of  the  controlled 
foreign  corporation. 

then  any  dividends  received  by  the 
controlled  foreign  corporation  from  the 
foreign  corporation  shall  be  treated  in 
their  entirety  to  the  controlled  foreign 
corporation  as  dividends  from  a 
noncontrolled  section  902  corporation, 
notwithstanding  that  all  the  United 
States  shareholders  of  the  controlled 
foreign  corporation  do  not  meet  the 
requirements  of  section  902(b).  Any 
income  received  or  accrued  by  a  United 
States  shareholder  of  a  controlled 
foreign  corporation  described  in  the 
preceding  sentence  that  is  attributable 
to  a  dividend  paid  by  a  foreign 
corporationshall  be  considered  to  be 
passive  income  if  the  shareholder's 
interest  in  that  foreign  corporation  does 
not  satisfy  the  requirements  of  section 
902(b), 

(iii)  Special  rules  for  high  withholding 
tax  interest.  If  a  taxpayer  receives  or 
accrues  a  dividend  distribution  from  a 
noncontrolled  section  902  corporation 
out  of  earnings  and  profits  attributable 
to  high  withholding  tax  interest  earned 
or  accrued  by  the  noncontrolled  section 
902  corporation,  any  gross  basis  foreign 
tax  (as  defined  in  paragraph  (d)  of  this 
section)  imposed  on  such  interest,  to  the 
extent  that  the  taxes  are  imposed  at  a 
rate  in  excess  of  5  percent,  shall  not  be 
treated  as  foreign  taxes  for  purposes  of 
determining  the  amount  of  foreign  taxes 
deemed  paid  or  accrued  by  the  taxpayer 
under  section  902.  The  preceding 
sentence  shall  have  no  effect  upon  the 
determination  of  the  amount  of  earnings 
and  profits  of  a  noncontrolled  section 
902  corporation. 

(3)  Special  rule  for  controlled  foreign 
corporations.  Distributions  from  a 
controlled  foreign  corporation  shall  be 
treated  as  dividends  from  a 
noncontrolled  section  902  corporation, 
and  therefore  not  subject  to  the  look- 
through  rules  of  §  1.904-7.  only  to  the 
extent  that  the  distribution  is  out  of 
earnings  and  profits  for  periods  during 
which  the  controlled  foreign  corporation 
was  a  noncontrolled  section  902 
corporation.  Distributions  from  a 
controlled  foreign  corporation  that  are 
attributable  to  periods  when  the 
controlled  foreign  corportion  was 
neither  a  controlled  foreign  corporation 
nor  a  noncontrolled  section  902 
corporation  shall  be  treated  as  passive 
income. 
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(4)  Examples.  The  following  examples 
illustrate  the  application  of  this 

paragraph. 

Example  11).  A  and  B  are  domestic 
corporations.  A  owns  90  percent  of  the  stock 
of  C.  a  foreign  corporation  and  B  owns  the 
remaining  10  percent  of  the  C  stock.  C  is  a 
controlled  foreign  corporation.  A  and  B  are 
United  States  shareholders.  C  owns  20 
percent  of  the  stock  of  D.  a  foreign 
corporation,  not  a  controlled  foreign 
corporation,  that  is  incorporated  in  a 
different  country  than  C.  D  is  a  noncontroiled 
section  902  corporation  with  respect  to  C  and 

A.  but  not  with  respect  to  B.  In  1967,  C  has 
foreign  personal  holding  company  income  of 
SUKHJ,  SlOO  of  which  is  attributable  to  a 
dividend  from  D.  The  remainder  of  the 
foreign  personal  holding  company  income  is 
passive  income.  Assume  that  gross  income 
and  net  income  are  equal  and  that  C  pays  no 
foreign  taxes  on  its  foreign  personal  holding 
company  income.  In  1987.  A  and  B  have 
section  951(a)(1)(A)  inclusions  of  $900  and 
SKX),  respectively,  attributable  to  foreign 
ptTsonal  holding  company  income.  Under 
paragraph  (g)[2)(ii]  of  this  section  the  $900 
included  by  A  consists  of  S810  passive 
income  and  $90  of  income  attributable  to  a 
dividend  from  a  noncontroiled  section  902 
corporation.  The  $100  included  by  B  in  gross 
income  is  characterized  as  passive  income  in 
Its  entirety  although  $10  of  the  $100  is 
attributabe  to  the  dividend  from  D.  and.  as  to 
C,  is  characterized  as  a  dividend  from  a 
noncontroiled  section  902  corporation.  As  to 

B,  the  $10  is  characterized  as  passive  income 
because  B  does  not  meet  the  ownership 
requirements  of  section  902(b)  with  regard  to 
D. 

Example  (21.  In  1967.  A.  a  domestic 
corporation,  owned  9  percent  of  the  stock  of 
B.  a  foreign  corporation.  In  1988.  A  acquired 
an  additional  20  percent  of  the  stock  of  B. 
Thus,  in  1988.  B  is  a  noncontroiled  section  902 
corporation  with  regard  to  \.  In  1989,  A 
acquired  an  additional  25  percent  of  the  stock 
of  B.  A  acquired  no  additional  stock  in  1990. 
In  1989  and  1990,  A  owned  54  percent  of  the 
stock  of  B.  For  1989  and  1990,  B  is  a 
controlled  foreign  corporation  is  which  A  is  a 
L'nited  States  shareholder,  B  has  no  Subpart 
F  income  in  1989  or  1990,  In  1990.  B  pays  a 
divdend  of  53,000  to  .A.  One  thousand  dollars 
(Sl.0<X))  of  the  dividend  is  attributable  to 
earnings  and  profits  from  1987,  $1,000  is 
attributable  to  earnings  and  profits  from  1988. 
and  $1,000  is  attributable  to  earnings  and 
profits  from  1989.  Under  paragraph  (g)(3)  of 
this  section,  the  $1,000  attributable  to  the 
earnings  and  profits  from  1989  is  subject  to 
the  look  through  rules  of  section  904(d)(3)  and 
§  1.904-7(cl(4)  and  is  characterized  in  .A's 
hands  according  to  those  rules.  The  $1,000 
attnbutable  to  the  1988  earnings  and  profits 
is  treated  as  income  subject  to  a  separate 
limitation  for  dividends  from  a  noncontroiled 
section  902  corporation  (B  corporation),  and 
the  $1,000  attributable  to  the  earnings  and 
profits  in  1987  is  treated  as  passive  income. 

Example  (3).  .M  owns  40  percent  of  the 
voting  stock  of  foreign  corporaiton  N.  N  is  a 
noncontroiled  section  902  corporation.  In 
1987.  N  earns  $2,000  of  gross  interest  income 
and  incurs  Si, 700  of  interest  expense.  N. 


incurs  no  other  expenses  and  earns  no  other 
income.  One-thousand  dollars  ($1,000)  of  the 
interest  income  is  subject  to  a  10  percent 
withholding  tax  and  is,  therefore,  high 
withholding  tax  interest.  N's  earnings  and 
profits  are  $200  ($2,000  gross  interest  income 
less  $1,700  intereste  expense  less  $100 
withholding  tax).  N  pays  the  full  $200  out  as  a 
dividend.  M  receives  $80  (40  percent  of  the 
$200).  Under  paragraph  (gK3)  of  this  section, 
$50  ($100-5%  X  Si  .000)  of  the  $100  withholding 
tax  is  not  treated  as  a  foreign  tax  for 
purposes  of  determining  the  amount  of 
foreign  taxes  deemed  paid  by  M  under 
section  902.  Ms  deemed  paid  credit  with 
respect  to  the  $60  dividend  it  receives  is, 
therefore,  reduced  from  $40  ($100  x  $80/$200) 
to  $20  ($50  X  $a0/$200). 

(h)  Export  financing  interest — (1)  In 
general.  The  term  "export  financing 
interest"  means  any  interest  derived 
from  financing  the  sale  (or  other 
disposition]  for  use  or  consumption 
outside  the  United  States  of  any 
property  that  is  manufactured, 
produced,  grown,  or  extracted  in  the 
United  States  by  the  taxpayer  or  a 
related  person,  and  not  more  than  50 
percent  of  the  fair  market  value  of  which 
is  attributable  to  products  imported  into 
the  United  States.  For  purposes  of  this 
paragraph,  the  term  "United  States" 
includes  the  fifty  States,  the  District  of 
Columbia,  and  the  Commonwealth  of 
Puerto  Rico. 

(2)  Fair  market  value.  For  purposes  of 
this  paragraph,  the  fair  market  value  of 
any  property  imported  into  the  United 
States  shall  be  its  appraised  value,  as 
determined  by  the  Secretary  under 
section  402  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1401a)  in  connection  with  its 
importation.  For  purposes  of 
determining  the  foreign  content  of  an 
item  of  property  imported  into  the 
United  States,  see  §1.927(a)-lT(e)(4]. 

(3)  Related  person.  For  purposes  of 
this  paragraph,  a  related  person  is  an 
individual,  corporation,  partnership, 
trust,  or  estate  that  is  controlled  by  the 
same  person  or  persons  that  control  the 
recipient  of  the  export  financing  interest. 
In  the  case  of  a  corporation,  control 
means  the  direct  or  indirect  ownership 
of  stock  possessing  50  percent  or  more 
of  the  total  voting  power  of  all  classes  of 
stock  entitled  to  vote  or  of  the  total 
value  of  stock  of  the  corporation.  In  the 
case  of  a  partnership,  trust,  or  estate, 
control  means  the  direct  or  indirect 
ownership  of  50  percent  or  more  by 
value  of  the  beneficial  interests  in  the 
partnership,  trust,  or  estate.  Ownership 
of  stock  and  ownership  of  beneficial 
interests  shall  be  determined  under  the 
principles  of  section  958(b). 

(4)  Interaction  of  export  financing 
interest  and  related  person  factoring 
income — (i)  Export  financing  interest 
that  is  also  related  person  factoring 


income.  Section  904(d)(2](A)(iii)(II) 
(providing  that  passive  income  excludes 
export  financing  interest)  does  not  apply 
to  income  that  also  meets  the  definition 
of  export  financing  interest  {with  the 
result  that  such  income  shall  be  treated 
as  passive  income)  if  such  income  is — 

(A)  Income  received  or  accrued  by  a 
controlled  foreign  corporation  (other 
than  a  financial  services  entity)  that  is 
income  described  in  section  864(d)(6) 
(income  of  a  controlled  foreign 
corporation  from  8  loan  for  the  purpose 
of  financing  the  purchase  of  inventory 
property  or  services  of  a  related  person); 
or 

(B)  Income  received  or  accrued  by  any 
person  (other  than  a  financial  services 
entity)  that  is  income  described  in 
section  864(d)(1)  (income  from  a  trade  or 
service  receivable  acquired  from  a 
related  person). 

If  the  income  described  in  the  preceding 
sentence  is  received  or  accrued  by  a 
financial  services  entity,  it  shall  be 
treated  as  financial  services  income. 

[ii)  Examples.  The  following  examples 
illustrate  the  operation  of 
paragraph(h)(4)(i)  of  this  section. 

Example  [1].  Controlled  foreign  corporation 
S  is  a  wholly-owned  subsidiary  of  domestic 
corporation  P.  S  hasd  accumulated  cash 
reserves.  P  has  uncollected  trade  and  service 
receivables  of  foreign  obligors.  P  sells  the 
receivables  at  a  discount  (factors")  to  S.  The 
income  derived  by  S  on  the  receivables  is 
described  in  section  864(d)(1).  The  income  is 
also  export  financing  interest.  Because  the 
income  is  descnbed  in  section  864(dHl). 
section  904(d)(2)(A)(ni)(Il)  does  not  apply  and 
the  income  is  passive  income  to  S. 

Example  (2).  The  facts  are  the  same  as  in 
example  (1)  except  that  S  is  a  financial 
services  entity  and  derives  the  income  in  the 
conduct  of  a  banking  business.  The  income 
derived  by  S  on  the  receivables  is  income 
described  in  section  864(d)(1).  The  income  is 
also  export  financing  interest.  Section 
904(d)(2)(C)(!ii)(IlI)  does  not  apply  and  the 
income  is  financial  services  income  to  S. 

Example  (3).  Domestic  corporation  S  is  a 
wholly-owned  subsidiary  of  domestic 
corporation  P.  S  has  accumulated  cash 
reserves.  P  has  uncollected  trade  and  service 
receivables  of  foreign  obligors.  P  factors  the 
receivables  to  S.  The  income  derived  by  S  on 
the  receivables  is  income  described  in  section 
864(d)(1).  The  income  is  also  export  financing 
interest.  Because  the  income  is  described  in 
section  864(d)(1).  section  904(d)(2)(A)(iii)(n) 
does  not  apply  and  the  income  will  be 
passive  income  to  S. 

Example  (4).  The  facts  are  the  same  as  in 
example  (3)  except  that  instead  of  factoring 
P's  receivable.  S  finances  the  sales  of  Ps 
goods  by  making  loans  to  the  purchasers  of 
P's  goods.  The  interest  derived  by  S  on  these 
loans  is  export  financing  interest  and  is  not 
income  described  in  secUon  864(d)(6)(S  is  not 
a  controlled  foreign  corporation)  or  section 
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864(d)(l)(P  does  not  factor  receivables).  The 
income  will  be  genera!  limitation  income  to  S. 

(ill)  Income  eligible  for  section 
864(dl(7j  exception  (same  country 
exception)  from  related  person  factoring 
treatmcnt^A]  Income  other  than 
interest.  If  any  foreign  person  that  is  not 
a  financial  ser\'ices  entity  receives  or 
accrues  income  that  is  described  in 
section  864(dl(7)  [income  on  a  trade  or 
service  receivable  acquired  from  a 
related  person  in  the  same  foreign 
country  as  the  recipient)  as  such  income 
would  also  meet  the  definition  of  export 
financing  interest  if  section  864(d)(1) 
applied  to  such  income  (income  on  a 
trade  or  service  receivable  acquired 
from  a  related  person  treated  as 
interest),  then  the  income  shall  be 
considered  to  be  export  financing 
interest  for  purposes  of  section  904{d)[2) 
(A)(iiij(ll)  and  shall  be  treated  as 
general  limitation  income.  If  a  financial 
services  entity  receives  or  accrues  such 
income,  the  income  shall  not  be 
considered  to  be  export  financing 
interest  under  section 
904(d)(2)(C){iii)(III)  and  shall  therefore 
be  treated  as  financial  services  income. 

(B)  Interest  income,  if  export  financing 
interest  is  received  or  accrued  by  any 
foreign  person  and  that  income  would 
otherwise  be  treated  as  related  person 
factoring  income  under  section  8b4{d)(6) 
If  section  864(d)(7)  did  not  apply,  section 
904(d)(2)(A)fir,](ll)  shall  apply,  and  the 
interest  shall  be  treated  as  general 
limitation  income  unless  the  interest  is 
received  or  accrued  by  a  financial 
services  entity.  In  that  case,  section 
904(d)(2)(C)(iii)(IlI)  shall  not  apply  and 
the  interest  shall  therefore  be  treated  as 
financial  services  income. 

(C)  E.xamples.  The  following  examples 
illustrate  the  operation  of  paragraph 
(h)(4)(iii)  (A)  and  (B)  of  this  section. 

Example  (J).  Controlled  foreign  corporation 
S  is  a  wholly-owned  subsidiary  of  domestic 
corporation  P.  Controlled  foreign  corporation 
T  is  a  wholly-owned  subsidiary  of  controlled 
foreign  corporation  S.  S  and  T  are 
incorporated  in  country  M.  In  1987,  P  sells 
tractors  to  T,  which  T  sells  to  X,  a  foreign 
corporation  organized  in  country  M.  The 
tractors  are  to  be  used  in  country  M.  T  has 
uncollected  trade  receivables  from  X  that  it 
factors  to  S.  The  income  derived  by  S  from 
the  receivables  is  not  derived  in  the  conduct 
of  a  banking  business,  and  S  is  not  a  financial 
services  entity.  The  income  is  not  described 
in  section  864(d)(l)(related  person  factoring 
interest  income)  because  it  is  described  in 
section  864(d)(7)(income  eligible  for  the  same 
country  exception).  Because  the  income 
derived  by  S  from  the  receivables  would 
meet  the  definition  of  export  financing 
interest  if  the  income  were  described  in 
section  864(d)(1),  the  income  is  considered  to 
be  export  financing  interest  for  purposes  of 
section  904(d)(2)(A)(!ii)(II)  and  is  general 
limitation  income  to  S. 


Example  (2j.  The  facts  a.f-e  the  same  as  :.". 
example  [1]  except  that  S  is  a  financial 
services  entity  and  derves  the  income  on  the 
receivables  in  the  conduci  of  a  banking 
business.  The  income  denved  by  S  from  the 
receivables  is  not  described  m  section 
8f>4(diil)  because  it  is  described  in  section 
864(d)[~).  Because  the  income  is  not 
considered  to  be  export  financing  interest  for 
purposes  of  section  904(d)(2)lC)(iii)(III),  the 
income  is  financial  service  income  to  S. 

Example  (3).  Controlled  foreign  corporation 
S  is  a  wholly-owned  subsidian,-  of  domestic 
corporation.  P.  Controlled  foreign  corporation 
T  IS  a  wholly-owned  subsidiary  of  controlled 
foreign  corporation  S,  S  and  T  are 
incorporated  in  country  M  S  is  not  a 
financial  services  entity.  In  1987.  P  sells 
tractors  to  T,  which  T  sells  to  X.  a  foreign 
partnership  that  is  orsa.nir.ed  in  country  M 
and  IS  related  to  S  and  T.  S  makes  a  loan  to  X 
to  finance  the  tractor  sales.  The  interest 
earned  by  S  from  financing  the  sales  is  export 
financing  interest.  Under  paragraph 
(h){4)(iii)(B)  of  this  section,  since  the  interest 
is  described  in  section  864id)(7)  and  is  export 
financing  interest,  section  904(d)(2)(A)(iii)(II) 
shall  apply  and  the  income  shall  be  general 
limitation  income  to  S. 

Example  (4j.  The  facts  are  the  same  as  in 
example  (3)  except  that  S  is  a  financial 
services  entity  and  derives  the  interest  on  the 
loan  to  X  in  the  conduct  of  a  banking 
business.  The  interest  earned  by  S  is  export 
financing  interest  that  is  not  described  in 
section  864(d)(1)  because  it  is  described  in 
section  864(df)(7).  Since  the  interest  is 
described  in  section  864(d)(7)  and  is  export 
financing  interest,  section  904(d)(2)(C)(iii)(UI) 
shall  not  apply  and  the  income  shall  be 
financial  service  income  to  S. 

(i)  Interaction  of  section  907(c)  and 
income  described  in  this  section.  If  a 
person  receives  or  accintes  income  that 
is  income  described  in  section  907(c) 
(relating  to  oil  and  gas  income),  the  rules 
of  section  907(c)  and  the  regulations 
thereunder,  as  well  as  the  rules  of  this 
section,  shall  apply  to  the  income.  Thus, 
for  example,  if  a  taxpayer  receives  or 
accrues  a  dividend  distribution  from  two 
separate  noncontroUed  section  902 
corporations  out  of  earnings  and  profits 
attributable  to  income  received  or 
accrued  by  the  noncontroUed  section 
902  corporations  that  is  income 
described  in  section  907(c),  the  rules 
provided  in  section  907  shall  apply 
separately  to  the  dividends  received 
from  each  noncontroUed  section  902 
corporation.  The  reduction  in  amount 
allowed  as  foreign  tax  provided  by 
section  907(a)  shall  therefore  be 
calculated  separately  for  dividends 
received  or  accrued  by  the  taxpayer 
from  each  separate  noncontroUed 
section  902  corporation. 

(j)  Priority  rules.  In  the  case  of  income 
that  meets  the  definitions  of  more  than 
one  category  of  separate  limitation 
income  the  following  priority  rules 
apply: 


(1)  Income  that  meets  the  definitions 
of  passive  income  and  of  any  other 
separate  limitation  income  will  be 
subject  to  the  other  separate  limitation; 

(2)  Income  that  meets  the  definitions 
of  financial  services  income  and  of 
either  shipping  income  or  passive 
income  will  be  subject  to  the  separate 
limitation  for  financial  services  income: 

(3)  Income  that  meets  the  definitions 
of  financial  services  income  and  of  any 
separate  limitation  income  other  than 
shipping  or  passive  income  will  be 
subject  to  the  other  separate  limitation: 

(4)  Income  that  meets  the  definitions 
of  dividends  from  a  noncontroUed 
section  902  corporation  and  of  any  other 
separate  limitation  income  will  be 
subject  to  the  separate  limitation  for 
dividends  from  a  noncontroUed  section 
902  corporation;  and 

(5)  Income  that  meets  the  definitions 
of  high  withholding  tax  interest  and  of 
any  other  separate  limitation  income 
will  be  high  withholding  tax  interest. 

5  1.904-7     Look-througti  rules  as  applied  to 
controlled  foreign  corporations  and  ottier 
entities. 

(a)  Definitions.  For  purposes  of 
section  904(d)(3)  and  this  section,  the 
following  definitions  apply: 

(1)  The  term  "separate  category" 
means,  as  the  context  requires,  any 
category  of  income  described  in  section 
904  (d)(1)  (A).  (B).(C),(D),(E).(F).(G). 
(H),  or  (I)  and  in  §  1.904-6  (b).  (d).  (e),  (f], 
and  (g).  or  any  category  of  earnings  and 
profits  to  which  income  described  in 
such  provisions  is  attributable. 

(2)  The  term  "controlled  foreign 
corporation"  has  the  meaning  given  such 
term  by  section  957  (taking  into  account 
the  special  rule  for  certain  captive 
insurance  companies  contained  in 
section  953(c)). 

(3)  The  term  "United  States 
shareholder"  has  the  meaning  given 
such  term  by  section  951(b)  {taking  info 
account  the  special  rule  for  certain 
captive  insurance  companies  contained 
in  section  953(c)). 

(b)  In  general.  Except  as  otherwise 
provided  in  section  904(d)(3)  and  this 
section,  dividends,  interest,  rents,  and 
royalties  received  or  accrued  by  a 
taxpayer  from  a  controlled  foreign 
corporation  in  which  the  taxpayer  is  a 
United  States  shareholder  shall  be 
treated  as  general  limitation  income. 

(c)  Rules  for  specific  types  of 
inclusions  and  payments — (1)  Subpart  F 
inclusions — (i)  Rule.  Any  amount 
included  in  gross  income  under  section 
951(a)(1)(A)  shall  be  treated  as  income 
in  a  separate  category  to  the  extent  the 
amount  so  included  is  attributable  to 
income  received  or  accrued  by  the 
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c-ntrolled  foreign  corporation  thiit  is 
(i'.'scribed  as  income  in  such  category. 
For  purposes  of  this  paragraph,  the 
priority  rules  of  §  l,904(d)-6(j)  shall 
apply  prior  to  application  of  the  rules  of 
this  paragraph. 

(ii)  Examples.  The  following  examples 
illustrate  the  applicatiop  of  this 
paragraph  (c)(1): 

Example  (1).  Controlled  foreign  corporation 
S  is  a  wholly-owned  subsidiary'  of  P,  a 
domt'Stic  corporation.  S  earns  S200  of  net 
income.  S85  of  which  is  foreign  base  company 
shipping  income,  SlSjjf  which  is  foreign 
persDHdl  holding  c/mpany  income,  and  Si 00 
of  which  is  non-SiSjpart  F  general  limitation 
income.  .No  foreigi^tax  is  Imposed  on  the 
income.  One  hundred  dollars  (SlOO)  of  S's 
income  is  Subpart  F  income  ta.xed  currently 
to  P  under  section  951(a)(l)(.A).  Because  $85 
of  the  Subpart  F  inclusion  is  attributable  to 
shipping  income  of  S.  $85  of  the  Subpart  F 
inclusion  is  shipping  income  to  P.  Because  815 
of  the  Subpart  F  inclusion  is  attributable  to 
passive  income  of  S.  $15  of  the  Subpart  F 
inclusion  is  passive  income  to  P. 

Example  (2/.  Controlled  foreign  corporation 
S  is  a  wholly-owned  subsidiary  of  domestic 
corporation  P.  S  is  a  financial  services  entity. 
P  manufactures  cars  In  1987.  S  earns  $200  of 
interest  income  unrelated  to  its  banking 
business  and  S900  of  interest  related  to  its 
banking  business.  Assume  that  S  pays  no 
foreign  taxes  and  has  no  expenses.  All  of  S's 
income  is  included  in  P's  gross  income  as 
foreign  personal  holding  company  income. 
Because  S  is  a  financial  services  entity, 
income  that  would  otherwise  be  passive 
income  is  considered  to  be  financial  services 
income.  Therefore.  P  treats  the  entire  Subpart 
F  Inclusion  as  financial  services  income. 

Example  (31  Controlled  corporation  S  is  a 
wholly-owned  subsidiary  of  domestic 
corporation  P  P  is  a  financial  services  entity 
and  S  manufactures  cars.  In  1987.  S  earns 
$-:00  of  passive  income  that  is  Subpart  F 
income  and  $900  of  general  limitation  non- 
Subpart  F  income.  Assume  that  S  pays  no 
foreign  taxes  on  its  passive  earnings,  i' 
includes  the  $200  of  Subpart  F  income  in 
gross  income.  Because  P  is  a  financial 
services  entity,  the  Inclusion  will  be  financial 
services  income  to  P. 

Example  (4).  Controlled  foreign  corporation 
S  is  a  wholly-owned  subsidiary  of  domestic 
ccrporation  P.  S  owns  40  percent  of  foreign 
corporation  A.  45  percent  of  foreign 
corporation  B.  30  percent  of  foreign 
ciirporation  C  and  20  percent  of  foreign 
corporation  U.  A.  B.  C.  and  D  are 
noncontrolled  section  902  corporations.  In 
1187,  S's  only  incom.e  is  a  SlOO  dividend  from 
e.^ch  foreign  corporation.  Assume  that  S  pays 
no  foreign  taxes  and  has  no  expenses.  All 
S500  of  the  income  is  foreign  personal  holding 
company  income  and  is  included  in  P's  gross 
incom.e.  P  must  include  SlOO  in  its  separate 
limitation  for  dividends  from  A.  $100  in  its 
s.'par.ite  limitation  for  dividends  from  B.  $100 
In  Its  separate  limitation  for  dividends  from 
C.  and  SlOO  in  its  separate  limitation  for 
dividends  from  D. 

(2)  Interest— [i]  In  general.  Any 
interest  that  is  received  or  accrued  from 


a  controlled  foreign  corporation  by  a 
taxpayer  that  is  a  United  States 
shareholder  in  such  foreign  corporation 
shall  be  treated  as  income  in  a  separate 
category  to  the  extent  it  is  allocable  to 
income  of  the  controlled  foreign 
corporation  in  that  category.  If  related 
person  interest  (as  defined  in  this 
paragraph  (c)(2)(ii))  is  received  or 
accrued  from  a  controlled  foreign 
corporation  by  two  or  more  persons,  the 
amount  of  interest  received  or  accrued 
by  each  person  that  is  allocable  to  any 
separate  category  of  income  shall  be 
determined  by  multiplying  the  amount  of 
related  person  interest  allocable  to  that 
separate  category  of  income  by  a 
fraction.  The  numerator  of  the  fraction  is 
the  amount  of  related  person  interest 
received  or  accrued  by  that  person  and 
the  denominator  is  the  total  amount  of 
related  person  interest  paid  or  accrued 
by  the  controlled  foreign  corporation. 

(ii)  Allocating  expenses  including 
interest  paid  to  a  related  person.  If 
interest  is  paid  or  accrued  by  a 
controlled  foreign  corporation  to  any 
United  States  shareholder  in  such 
corporation  (or  to  any  related  controlled 
foreign  corporation  within  the  meaning 
of  paragraph  (g)  of  this  section)  ("related 
person  interest"),  such  related  person 
interest  and  other  expenses  of  a 
controlled  foreign  corporation  shall  be 
allocated  and  apportioned  in  the 
following  manner: 

(A)  Gross  income  in  each  separate 
category  shall  be  determined; 

(B)  Any  expenses,  including  unrelated 
person  interest,  that  are  definitely 
related  expenses  shall  be  directly 
allocated  and  apportioned  under  the 
principles  of  §  1.861-8  to,  and  reduce, 
income  in  each  separate  category; 

(C)  Any  expenses,  excluding  interest, 
that  are  net  definitely  related  expenses 
shall  be  apportioned  under  the 
principles  of  §  1.861-8  to,  and  reduce, 
income  in  each  separate  category; 

(D)  Related  person  interest  shall  be 
allocated  to  and  shall  reduce  (but  not 
below  zero)  the  amount  of  passive 
foreign  personal  holding  company 
income  as  determined  after  the 
application  of  paragraph  (c)(2)(ii)  (B) 
and  (C)  of  this  section; 

(E)  To  the  extent  that  related  person 
interest  exceeds  passive  foreign 
personal  holding  company  income  as 
determined  after  the  application  of 
paragraph  (G](2)(ii)  (B)  and  (C)  of  this 
section,  the  related  person  interest  shall 
be  allocated  to  separate  categories  other 
than  passive  income  according  to  the 
following  formula: 


Related  person  interest  minus  Related  person 
interest  allocated  under  paragraph 
(x:)(2)(il)(D)  times  Value  (as  determined 
under  §  1.861-6)  of  assets  In  a  separate 
category  (other  than  passive)  divided  by 
Value  (as  determined  under  §  1.861-8)  of 
all  assets  (other  than  passive) 

(F)  Interest  expense  other  than 
definitely  related  interest  and  related 
person  interest  ("unrelated  person 
interest  expense")  shall  be  allocated 
according  to  the  following  formula: 

Unrelated  person  interest  expense  allocable 
to  a  separate  category  equals  Total 
unrelated  person  interest  times  Value  of 
adjusted  assets  in  a  separate  category 
divided  by  Value  of  adjusted  total  assets 

(iii)  Value  (as  determined  under 
§  1.861-8)  of  assets.  For  purposes  of  this 
section,  the  value  of  assets  shall  be 
determined  under  the  principles  of 
§  1,861-8.  For  this  purpose,  the  value  of 
assets  in  any  category  shall  be  reduced 
by  the  principal  amount  of  any 
indebtedness  to  the  extent  that  interest 
on  such  indebtedness  is  definitely 
related  and  therefore  directly  allocated 
to  income  in  such  category. 

(iv)  Adjusted  assets.  Adjusted  assets 
in  a  separate  category  equals  the  value 
of  assets  in  a  separate  category'  minus 
the  related  person  debt  in  that  category 
for  the  year.  Adjusted  total  assets 
equals  the  value  of  total  assets  minus 
the  total  related  person  debt  for  the 
year.  Related  person  debt  allocable  to 
assets  in  a  separate  category  shall  be 
determined  according  to  the  following 
formula: 

Related  person  debt  allocated  to  a  separate 
category  equals  Total  related  person 
debt  times  Related  person  interest 
allocable  to  a  separate  category  under 
paragraph  (c)(2)(ii)  (D)  or  (E)  divided  by 
All  related  person  interest 

The  term  "total  related  person  debt"* 
means  the  sum  of  the  prmciple  amounts 
of  obligations  of  a  controlled  foreign 
corporation  owed  to  any  United  States 
shareholder  of  such  corporation  or  to 
any  controlled  foreign  corporation 
related  to  such  shareholder  (within  the 
meaning  of  paragraph  (g)  of  this 
section). 

(v)  Examples.  The  following  examples 
illustrate  the  operation  of  this  paragraph 
(c)(2). 

Example  (1).  Controlled  foreign  corporation 
S  is  a  wholly-owned  subsidiary  of  P.  a 
domestic  corporation.  In  1987.  S  earns  $2(X)  of 
foreign  personal  holding  company  income 
that  is  passive  income.  S  also  earns  $100  of 
foreign  base  company  sales  income  that  is 
general  limitation  income.  S  has  S2000  of 
passive  assets  and  $2000  of  general  limitation 
assets.  In  1987,  S  makes  a  $150  interest 
payment  to  P  with  respect  to  a  $15(X)  loan 
from  P.  S  also  pays  SlOO  of  interest  to  an 
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unrelated  person  on  a  $1000  loan  from  that 
person  S  has  no  other  expenses. 

Under  paragraph  (c)(2Hn)(D)  of  this 
section,  the  Si 50  related  person  interest 
payment  is  allocable  to  S's  passive  foreign 
personal  holding  company  income.  Therefore, 
the  $150  interest  payment  is  passive  income 
to  P. 

Because  the  entire  related  person  interest 
payment  is  allocated  to  passive  income  under 
paragraph  (c)(2)(ii)(Dl  of  this  section,  none  of 
the  related  person  interest  payment  is 
allocable  to  general  limitation  income  under 
paragraph  (c)(2){ii)(F]  of  this  section. 

Under  paragraph  (c){2)(iv)  of  this  section. 
the  entire  amount  of  the  related  person  debt 
is  allocable  to  passive  assets  ($1500  =  $1500 
X  $150/8150). 

Under  paragraph  (c){2)(ii)(F)  of  this  section. 
$20  of  interest  expense  paid  to  an  unrelated 
person  is  allocated  to  passive  income  ($20  = 
$100  X  ($2000  -  $1500i/($4000  -  $1500). 
Eighty  dollars  |S80)  of  the  interest  expense 
paid  to  an  unrelated  person  is  allocated  to 
general  limitation  income  (SaO  =  $100  x 
(S2000  -  $0]/($4000  -  $1500). 

Example  (2).  Controlled  foreign  corporation 
S  is  a  wholly-owned  subsidiary  of  P.  a 
domestic  corporation.  In  1987,  S  earns  $100  of 
foreign  personal  holding  company  income 
that  is  passive  income.  S  also  earns  $100  of 
foreign  base  company  sales  income  that  is 
general  limitation  income.  S  has  $1000  of 
general  limitation  assets  and  $11KX)  of  passive 
assets.  In  1987.  S  makes  a  Sl.SO  interest 
payment  to  P  on  a  Si 500  loan  from  P  and  has 
S20  of  general  and  administrative  expenses 
(G  &  A).  S  also  makes  a  $25  interest  payment 
to  an  unrelated  person  on  a  S250  loan  from 
the  unrelated  person.  S  has  no  other 
expenses. 

Under  paragraph  (c)(2)(ii)(C)  of  this 
section.  $10  of  the  G  &  A  is  allocable  to  S's 
passive  foreign  personal  holding  company 
income  and  SlO  of  the  G  &  A  is  allocable  to 
S's  general  limitation  income. 

Under  paragraph  (c)(2)(ii)(D)  of  this 
section,  $90  of  the  interest  payment  to  P  is 
allocable  to  S's  passive  foreign  personal 
holding  company  income. 

Under  paragraph  (c)(2)(ii)(E)  of  this  section, 
the  additional  $60  of  related  person  interest 
expense  is  allocated  to  general  limitation 
income  ($60  =  $60  x  $1000/51000). 

Under  paragraph  (cl(21()v)  of  this  section, 
related  person  debt  is  allocated  to  passive 
and  general  limitation  assets.  The  related 
person  debt  allocable  to  passive  assets 
equals  S900  (S900  =  $15tX)  *  S90/S150).  The 
related  party  debt  allocable  to  general 
limitation  assets  equals  $600  (5600  =  $1500  X 
$60/$150). 

Under  paragraph  (c)(2)(ii)(F)  of  this  section, 
$5  of  the  $25  of  interest  expense  paid  to  an 
unrelated  person  is  allocated  to  passive 
income  ($5  =  $25  v  (SIOOO  -  $900)/($2000  - 
$1500).  Twenty  dollars  (520)  of  the  interest 
expense  paid  to  an  unrelated  person  is 
allocated  to  general  limitation  income  ($20  = 
$25  X  ($1000  -  $600)/(S2000  -  $1500). 

Example  (3).  Controlled  foreign  corporation 
T  is  a  wholly-owned  subsidiary  of  S.  a 
controlled  foreign  corporation.  S  is  a  wholly- 
owned  subsidiary  of  P.  a  domestic 
corporation.  S  and  T  are  incorporated  in  the 
same  country  In  1987,  P  sells  tractors  to  T. 


which  T  sells  to  X.  a  fore'gn  corporation  that 
is  related  to  both  S  and  T  and  is  organized  in 
the  same  country  as  S  and  T  S  makes  a  loan 
to  X  to  finance  the  tractor  sales.  Assume  that 
the  interest  earned  by  S  from  financing  the 
sales  is  export  financing  interest  that  is 
neither  related  person  factoring  income  nor 
foreign  personal  holding  company  income.  S 
earns  no  passive  income.  S  makes  a  $100 
interest  pajTnent  to  P.  The  $100  of  interest 
paid  to  P  is  allocable  under  the  look-through 
rules  of  paragraph  (c)(2)(ii)  of  this  section  to 
the  export  financing  interest  earned  by  S  and 
is  general  limitation  income  to  P. 

Example  (4).  Controlled  foreign  corporation 
S  is  a  wholly-owned  subsidiary  of  domestic 
corporation  P.  P  manufactures  industrial 
equipment  in  the  United  States  and  sells 
some  of  the  equipment  to  S  for  use  in  S's 
business.  P  provides  financing  to  S  in 
connection  with  the  purchase  of  P'8 
equipment.  In  1987.  S  pays  P  $100  of  interest 
relating  to  the  financing.  S  also  pays  P  $150 
on  a  loan  unrelated  to  the  financing.  In  1987, 
S  has  assets  that  generate  general  limitation 
income  and  income  attributable  to  dividends 
from  a  noncontrolled  section  902  corporation. 
Under  paragraph  (c)(2)(ii)  of  this  section.  $150 
of  the  interest  payments  to  P  are  allocable  to 
S's  general  limitation  income  and  $100  are 
allocable  to  S's  dividends  from  a 
noncontrolled  section  902  corporation. 
Therefore,  under  the  look-through  rules  of 
paragraph  (c)(2|(i)  of  this  section.  $150  of 
interest  is  general  limitation  income  to  P  and 
$100  of  interest  is  included  in  P's  separate 
limitation  for  dividends  from  the 
noncontrolled  section  902  corporation. 

(3)  Rents  and  Royalties.  Any  rents  or 
royalties  received  or  accrued  from  a 
controlled  foreign  corporation  in  which 
the  taxpayer  is  a  United  States 
shareholder  shall  be  treated  as  income 
in  a  separate  category  to  the  extent  they 
are  allocable  to  income  of  the  controlled 
foreign  corporation  in  that  category 
under  the  principles  of  §  1.861-8. 

(4)  Dividends — (i)  Look-through  rule. 
Any  dividend  paid  or  accrued  out  of  the 
earnings  and  profits  of  any  controlled 
foreign  corporation  shall  be  treated  as 
income  m  a  separate  categon.'  in 
proportion  to  the  ratio  of  the  portion  of 
earnings  and  profits  attributable  to 
income  in  such  category  to  the  total 
amount  of  ea.Tiings  and  profits  of  the 
controlled  foreign  corporation. 

(ii)  Special  rule  for  dividends 
attributoble  to  certain  loans.  If  a 
dividend  is  distributed  to  a  taxpayer  by 
a  controlled  foreign  corporation,  that 
controlled  foreign  corporation  is  the 
recipient  of  loan  proceeds  from  a  related 
person  (withm  the  meaning  of  paragraph 
(g)  of  this  section),  and  the  purpose  of 
such  loan  is  to  alter  the  characterization 
of  the  dividend  for  purposes  of  this 
section,  then,  to  the  extent  of  the 
principal  amount  of  the  loan,  the 
dividend  shall  be  characterized  with 
respect  to  the  earnings  and  profits  of  the 
related  person  lender  rather  than  with 


respect  to  the  earnings  and  profits  of  the 
dividend  payor. 

(iii)  Examples.  The  following 
examples  illustrate  the  application  of 
this  paragraph  (c)(4). 

Example  (1).  Controlled  foreign  corporation 
S  is  a  wholly-owned  subsidiary  of  P,  a 
domestic  corporation.  In  1987,  S  has  earnings 
and  profits  of  $1,000,  $600  of  which  is 
attributable  to  manufacturing  income  that  is 
not  Subpart  F  income  and  $400  of  which  is 
attributable  to  dividends  received  by  S  from 
8  noncontrolled  section  902  corporation,  T.  T 
is  incorporated  and  operates  in  the  same 
country  as  S,  and  S  has  a  50  percent 
ownership  interest  in  T.  In  December  of  1987, 
S  pays  a  dividend  of  $200,  all  of  which  is 
attributable  to  earnings  and  profits  earned  in 
1987.  Six-tenths  of  the  dividend.  $120,  is 
treated  as  general  limitation  income  because 
six-tenths  of  S's  earnings  and  profits  are 
attributable  to  general  limitation  income. 
Four-tenths  of  the  dividend.  $80,  is  treated  as 
income  subject  to  a  separate  limitation  for 
dividends  from  a  noncontrolled  section  902 
corporation  because  four-tenths  of  S's 
earnings  and  profits  are  attributable  to 
dividends  from  T,  a  noncontrolled  section  902 
corporation. 

Example  (2).  A.  a  United  States  person,  has 
been  the  sole  shareholder  in  controlled 
foreign  corporation  X  since  its  organization 
on  January  1. 1963.  X's  earnings  and  profits 
for  1963  through  the  end  of  1967  totaled 
$3,000.  A  sells  his  stock  in  X  at  the  end  of 
1987  and  realizes  a  gain  of  $4,000.  Of  the  total 
$4,000  gain,  $3,000  (A's  share  of  the  post-1962 
earnings  and  profits)  is  includible  in  As  gross 
income  as  a  dividend  and  is  subject  to  the 
look-through  rules.  The  remaining  $1,000  of 
the  gain  is  includible  as  gain  from  the  sale  or 
exchange  of  the  X  stock  and  is  passive 
income  to  A. 

(d)  Effect  of  exclusions  from  Subpart 
F  income — (1)  De  minimis  amount  of 
Subpart  F  income.  If  the  sum  of  a 
controlled  foreign  corporation's  foreign 
base  company  income  (determined 
without  regard  to  section  954(b)(5))  and 
gross  insurance  income  for  the  taxable 
year  is  less  than  the  lesser  of  5  percent 
of  gross  income  or  Si  ,000,000,  then  all 
such  income  shall  be  treated  as  general 
limitation  income. 

(2)  Exception  for  certain  income 
subject  to  high  foreign  tax.  For  purposes 
of  the  dividend  look-through  rule  of 
paragraph  (c)(4)(i)  of  this  section,  an 
item  of  net  income  that  would  otherwise 
be  passive  income  (after  application  of 
the  priority  rules  of  §  1.904-6  (j))  that  is 
received  or  accrued  by  a  controlled 
foreign  corporation  shall  be  treated  as 
general  limitation  income,  and  the 
earnings  and  profits  attributable  to  such 
income  shall  be  treated  as  general 
limitation  earnings  and  profits,  if  the 
taxpayer  establishes  to  the  satisfaction 
of  the  Secretarv'  that  such  income  was 
subject  to  an  effective  rate  of  income  tax 
imposed  by  a  foreign  country  greater 
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tl.an  9C  percent  of  the  maximum  rate  of 
tax  specified  in  section  11  (with 
T' Terence  to  section  15,  if  apphcable). 
1  he  precluding  sentence  has  no  effect  on 
amounts  (other  than  dividends)  paid  or 
accrued  by  a  controiied  foreign 
corporation  to  a  United  States 
shareholder  of  such  controlled  foreign 
corporation  to  the  extent  those  amounts 
are  allocable  to  passive  income  of  the 
controlled  foreign  corporation.  For 
treatment  of  foreign  taxes  im.posed  on 
income  described  in  this  paragraph 
(d)(2),  see  §  l,904-«. 

(3)  Examples.  The  following  examples 
illustrate  the  application  of  this 
paragraph. 

[Example  fl).  Controlled  foreign 
corporation  S  is  a  wholly-owned  subsidiary 
of  P.  a  domestic  corporation.  In  1987,  S  earns 
$100  of  gross  income,  $4  of  which  is  interest 
that  IS  Subpart  F  foreign  personal  holding 
company  interest  and  S96  of  which  is  gross 
manufacturing  income  that  is  not  Subpart  F 
income.  S  has  no  other  earnings  for  1987.  S 
has  no  expenses  and  pays  no  foreign  taxes.  S 
pays  P  a  Si 00  dividend.  Under  the  de  minimis 
rule  of  section  954(b)(3),  none  of  S's  income  is 
treated  as  foreign  base  company  income. 
Therefore,  all  of  S's  income  is  treated  as 
general  limitation  income.  The  entire  SlOO 
dividend  is  general  limitation  income  to  P. 

Example  (2).  Controlled  foreign  corporation 
S  is  a  wholly-owned  subsidiary  of  P,  a 
domestic  corporation.  In  1987,  S  ea.rns  $50  of 
shipping  income  of  a  type  that  is  foreign  base 
company  shipping  income.  S  also  earns  $50  of 
dividends  from  T.  a  foreign  corporation  in 
which  S  owns  45  percent  of  the  voting  stock. 
a;id  S50  of  dividends  from  U,  a  foreign 
corporation  in  which  S  owns  5  percent  of  the 
voting  stock.  Foreign  persons  hold  the 
remaining  voting  stock  of  both  T  and  U.  S,  T, 
and  U  are  all  incorporated  in  different  foreign 
countnes.  The  dividends  received  by  S  from 
T  and  U  are  of  a  type  that  would  normally  be 
Subpart  F  foreign  personal  holding  company 
income  that  is  passive  income.  However, 
under  {  1.904-6  (j).  the  dividends  from  T  are 
dividends  from  a  noncontrolled  section  902 
corporation  rather  than  passive  income.  S  has 
no  expenses.  The  earnings  and  profits  of  S 
are  equal  to  the  net  income  of  S.  The 
dividends  and  the  shipping  income  are  taxed 
abroad  by  S's  country'  of  incorporation  at  an 
effective  rate  of  40  percent.  P  establishes  to 
the  satisfaction  of  the  Secretary  that  the 
effective  rate  of  tax  on  both  the  dividends 
and  the  shipping  income  exceeds  90  percent 
of  the  maximum  United  States  tax  rate. 
Iherefore.  under  section  954(b)(4),  neither  the 
shipping  income  nor  the  dividends  are 
currently  taxed  to  P  under  Subpart  F.  Under 
paragraph  (d)(2)  of  this  section.  S's  earnings 
aitributabie  to  the  dividends  from  U  are 
treated  as  earnings  attributable  to  general 
limitation  income. 

In  198S.  S  has  no  earnings  and  pays  a  $150 
dividend  to  P.  The  dividend  is  paid  out  of  S's 
postl986  pool  of  earnings  and  profits.  One- 
third  of  the  dividend.  $50,  is  attnbutable  to 
S's  shipping  earnings,  one-third.  $50,  is 
attributable  to  the  dividend  from  T.  and  one- 
third,  $50  is  attributable  to  the  dividend  from 


U.  Under  section  904(d)(2)(E)  and  paragraph 
(c)(4)  of  this  section,  one-third  of  the  dividend 
is  shipping  income,  one-third  is  a  from  a 
noncontrolled  section  902  corporation,  T,  and 
one-third  is  general  limitation  income  to  P. 

(e)  Treatment  of  subpart  F  income  in 
excess  of  7Q  percent  of  gross  income — 
(1)  Rule.  If  the  sum  of  a  controlled 
foreign  corporation's  foreign  base 
company  income  (determined  without 
regard  to  section  954(b)(5))  and  gross 
insurance  income  for  the  taxable  year 
exceeds  70  percent  of  the  gross  income, 
then  all  of  the  controlled  foreign 
corporation's  gross  incqpie  shall  be 
treated  as  foreign  base  company  income 
and,  thus,  included  in  a  United  States 
shareholder's  gross  income.  However, 
the  inclusion  in  gross  income  of  an 
amount  that  would  not  otherwise  be 
Subpart  F  income  does  not  affect  its 
character  for  purposes  of  determining 
whether  the  income  is  within  a 
particular  category  of  income. 

(2)  Example.  The  following  example 
illustrates  the  application  of  this 
paragraph. 

Example.  Controlled  foreign  corporation  S 
is  a  wholly-owned  subsidiary  of  P,  a 
domestic  corporation.  S  earns  $100,  $75  of 
which  is  foreign  base  company  shipping 
income,  as  defined  in  section  954(f),  and  $25 
of  which  is  non-Subpart  F  services  income, 
S's  gross  and  net  income  are  equal.  The  $75 
of  shipping  ircome  includes  $10  of  rental 
income  that  also  meets  the  definition  of 
foreign  personal  holding  company  income. 
That  $10  is  treated  as  shipping  income  to  S 
under  §  1.904-€(f)-  Under  the  70  percent  full 
inclusion  rule  of  section  954(b)(3)(B),  the 
entire  $100  ii  foreign  base  company  income 
currently  taxable  to  P  under  section  951. 
Because  $75  of  the  $100  section  951  inclusion 
is  attrubutable  to  S's  shipping  income.  $75  of 
the  inclusion  is  shipping  income  to  P.  The 
remaining  $25  of  the  inclusion  is  treated  as 
general  limitation  income  to  P  because  $25  is 
attributable  to  S's  general  limitation  income. 

(f)  Modification  of  look-through  rule 
for  certain  income — (1)  High 
withholding  tax  interest.  If  a  taxpayer 
receives  or  accrues  interest  from  a 
controlled  foreign  corporation  that  is  a 
financial  services  entity,  and  the  interest 
would  be  described  as  high  withholding 
fax  interest  if  section  904(d)(3)  and 
paragraph  (c)(2)  of  this  section  did  not 
apply,  then  the  interest  shall  be  treated 
as  high  withholding  tax  interest  to  the 
extent  that  the  interest  is  allocable 
under  section  904(d)(3)  and  paragraph 
(c)(2)(i)  of  this  section  to  financial 
services  income  of  the  controlled  foreign 
corporation. 

(2)  Dividends  from  a  noncontrolled 
section  902  corporation.  If  a  United 
States  shareholder  receives  or  accrues 
income  from  a  controlled  foreign 
corporation  that  is  attnbutable  to 
dividends  from  a  noncontrolled  section 


902  corporation,  such  income  shall  be 
subject  to  a  separate  limitation  for  such 
dividends  except  as  provided  in  §  1.904- 
6(g)(2)(i). 

(3)  Example.  The  following  example 
illustrates  the  operation  of  paragraph 
(0(1)  of  this  section. 

Example.  Controlled  foreign  corporation  S 
is  a  wholly-owned  subsidiary  of  P,  a 
domestic  corporation.  S  is  a  financial 
services  entity.  In  1988.  S  earns  $80  of 
financial  services  income  and  $20  of  high 
withholding  tax  interest.  S  makes  a  $100 
interest  payment  to  P.  The  interest  payment 
to  P  is  subject  to  a  withholding  tax  of  15 
percent.  Twenty  dollars  ($20)  of  the  interest 
payment  to  P  is  considered  to  be  high 
withholding  tax  interest  because,  under 
section  904(d)(3),  it  is  allocable  to  the  high 
withholding  tax  interest  earned  by  S.  The 
remaining  eighty  dollars  ($80)  of  the  interest 
payment  is  also  treated  as  high  withholding 
tax  interest  to  P  because,  under  paragraph 
(0(1)  of  this  section,  interest  that  is  subject  to 
a  high  withholding  tax  but  would  not  be 
considered  to  be  high  withholding  tax 
interest  under  the  look-through  rules  of 
paragraph  (cj(2]  of  this  section,  shall  be 
treated  as  high  withholding  tax  interest  to  the 
extent  that  the  interest  would  have  been 
treated  as  financial  services  income  under 
the  look-through  rules  of  paragraph  {c)(2)(i)  of 
this  section. 

(g)  Application  of  look-through  rules 
to  related  controlled  foreign 
corporations.  The  principles  of 
paragraphs  (b),  (c),  and  (f)  of  this  section 
shall  apply  to  distributions  and 
payments  from  a  controlled  foreign 
corporation  to  a  related  controlled 
foreign  corporation.  For  purposes  of  the 
preceding  sentence,  two  controlled 
foreign  corporations  shall  be  considered 
to  be  related  to  each  other  if  one 
controlled  foreign  corporation  owns, 
directly  or  indirectly,  stock  possessing 
more  than  50  percent  of  the  total  voting 
power  of  all  classes  entitled  to  vote  or  of 
the  total  value  of  stock  of  such 
corporation  or  the  same  United  States 
shareholders  own,  directly  or  indirectly, 
stock  possessing  50  percent  or  more  of 
the  total  voting  power  of  all  classes 
entitled  to  vote  or  of  the  total  value  of 
stock  of  each  controlled  foreign 
corporation.  For  purposes  of  this 
preceding  sentence,  indirect  ownership 
shall  be  determined  under  section  958 
(b)  and  the  regulations  thereunder. 

(h)  Application  of  look-through  rules 
to  certain  domestic  corporations.  If  a 
domestic  corporation  meets  the  80 
percent  foreign  business  requirements 
described  in  section  861(c)(1),  the  look- 
through  rules  of  paragraphs  (b),  (c),  and 
(f)  apply  to  interest,  rents  or  royalties 
paid  by  or  accrued  by  the  domestic 
corporation  to  a  related  person  within 
the  meaning  of  section  861(c)(2)(B). 
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(i)  Application  of  look-through  rules  to 
partnerships  and  other  pass-through 
entities — (1)  General  rule.  Except  as 
provided  in  paragraph  (i](2)  of  this 
section,  a  partner's  distributive  share  of 
partnership  income  shall  be 
characterized  as  income  in  a  separate 
category  to  the  extent  that  the 
distributive  share  is  a  share  of  income 
earned  or  accrued  by  the  partnership  in 
such  category.  Payments  to  a  partner 
described  in  section  707  [eg.,  payments 
to  a  partner  not  acting  in  capacity  as  a 
partner)  shall  be  characterized  as 
income  in  a  separate  category  to  the 
extent  that  the  income  is  attributable  to 
income  earned  or  accrued  by  the 
partnership  in  such  category  and  the 
payments  would  be  characterized  under 
the  look-rules  of  this  section  if  the 
partnership  were  a  foreign  corporation. 
The  disposition  of  a  partnership  interest 
shall  be  treated  as  a  disposition  of  the 
partner's  proportionate  share  of  each  of 
the  assets  of  the  partnership  for 
purposes  of  characterizing  the  gain  or 
loss  allocable  to  a  separate  category. 
For  purposes  of  allocating  the  purchase 
price  of  the  interest  and  the  seller's 
basis  in  the  interest  to  partnership 
assets,  the  principles  of  §  1.751-l(a)  will 
apply.  The  rules  of  this  paragraph  (i)(l) 
also  apply  to  inclusions  and  gains  with 
respect  to,  and  payments  from,  an  S 
corporation,  simple  trust,  and  any  other 
pass-through  entity  described  in  §  1.904- 
6(e)(3)(iii)[A). 

(2)  Exception  for  certain  partnership 
interests.  Except  as  otherwise  provided, 
if  any  limited  partner  or  corporate 
general  partner  owns  less  than  10 
percent  (by  value)  of  the  beneficial 
interest  in  a  partnership,  the  partner's 
distributive  share  of  partnership  income 
from  the  partnership  shall  be  passive 
income  to  the  partner,  and  the  partner's 
distributive  share  of  partnership 
deduction  from  the  partnership  shall  be 
allocated  and  apportioned  under  the 
principles  of  §  1.861-8  only  to  the 
partner's  passive  income  from  that 
partnership.  However,  if  a  less  than  10 
percent  partnership  interest  is  held  in 
the  ordinary  course  of  a  partner's  active 
trade  or  business,  the  rules  of  paragraph 
(i){l)  of  this  section  shall  apply  and  the 
partner's  distributive  share  of 
partnership  income  shall  be 
characterized  as  income  in  a  separate 
category  to  the  extent  that  the 
distributive  share  is  a  share  of  income 
earned  or  accrued  by  the  partnership  in 
such  category.  A  partnership  interest 
will  be  considered  to  be  held  in  the 
ordinary  course  of  a  partner's  active 
trade  or  business  if  the  partner  (or  a 
member  of  the  partner's  affiliated  group 
of  corporations  (within  the  meaning  of 


section  1504(a)  and  without  regard  to 
section  1504(b)(3)))  engages  (other  than 
through  a  less  than  10  percent  interest  in 
a  partnership)  in  the  same  or  similar 
trade  or  business  as  the  partnership.  To 
the  extent  that  the  partner's  diiitributive 
share  of  income  from  the  partnership  is 
a  share  of  high  withholding  tax  interest 
received  or  accrued  by  the  partnership, 
the  partner's  distributive  share  of 
partnership  income  from  the  partnership 
shall  be  high  withholding  tax  interest  to 
the  partner.  Any  gain  or  loss  from  the 
sale  of  a  partnership  interest  described 
in  this  paragraph  (i)(2)  shall  be  treated 
as  passive  income  or  loss.  The  rules  of 
this  paragraph  (i)(2)  apply  to  less  than 
10  percent  owners  of  other  passthrough 
entities  described  in  paragraph  (i)(l)  of 
this  section. 

(j)  Ordering  rules — (1)  In  general.  The 
rules  of  paragraph  (j)(2)  of  this  section 
apply  for  purposes  of  determining  the 
character  of  income  received  or  accrued 
by  a  person  from  a  related  person  if  the 
payor  or  another  related  person  also 
received  or  accrues  income  from  the 
recipient  and  the  look-through  rules 
apply  to  the  income  in  all  cases. 

(2)  Specific  rules.  For  purposes  of 
characterizing  income  under  this 
paragraph,  the  following  types  of  income 
are  characterized  in  the  order  stated: 

(i)  Rent,  royalty,  interest,  or  other 
amounts  definitely  related  to  income  of 
the  payor; 

(ii)  Interest  that  is  not  definitely 
related  to  income  of  the  payor; 

(iii)  Subpart  F  inclusions; 

(iv)  Dividend  distributions. 
The  amount  of  interest  paid  or  accrued 
by  a  person  to  a  related  person  shall  be 
offset  against  and  eliminate  any  interest 
received  or  accrued  by  a  person  from 
that  related  person  before  application  of 
the  ordering  rules  of  this  paragraph. 

(k)  Examples.  The  following  examples 
illustrate  the  application  of  paragraphs 
(g)'  (h).  (i).  and  (j)  of  this  section. 

Example  (1).  S  and  T.  controlled  foreign 
corporations,  are  wholly-owned  subsidiaries 
of  P.  and  domestic  corporation.  S  and  T  are 
incorporated  in  two  different  foreign 
countries  and  T  is  a  financial  services  entity 
In  1987,  S  earns  SlOO  of  income  that  is  general 
limitation  foreign  base  company  sales 
income.  After  expenses,  including  a  $50 
interest  payment  to  T.  Ss  income  is  subject 
to  foreign  tax  at  an  effective  rate  of  40 
percent.  P  elects  to  exclude  Ss  550  of  net 
income  from  Subpart  F  under  section  954  (b) 
(4).  T  earns  S350  of  income  that  consists  of 
$300  of  Subpart  F  financial  services  income 
and  $50  of  interest  received  from  S.  The  S50 
of  interest  is  foreign  personal  holding 
company  income  in  T's  hands  because 
section  954  (c)(3)(A)(i)  (same  country 
exception  for  interest  payments)  does  not 
apply.  The  $50  of  interest  is  also  general 
limitation  income  to  T  because  the  look- 


through  rules  of  paragraph  lc)(2)ti]  of  this 
section  apply  to  characterize  the  interest 
payment.  Thus,  with  respect  to  T.  P  includes 
in  its  gross  income  $50  of  general  limitation 
foreign  personal  holding  company  income 
and  S300  of  financial  services  income. 

Example  (2).  The  facts  are  the  same  as  in 
example  (1)  except  that,  instead  of  earning 
$100  of  general  limitation  foreign  base 
company  sales  income.  S  earns  $100  of 
foreign  personal  holding  company  income 
that  is  passive  income.  Although  the  interest 
payment  to  T  would  otherwise  be  passive 
income,  because  T  is  a  financial  services 
entity,  under  §  1.904-6(e)(l).  the  income  is 
treated  as  financial  services  income  in  T's 
hands.  Thus,  P's  entire  $350  section  951 
inclusion  consists  of  financial  services 
income. 

Example  (3).  P.  a  domestic  corporation, 
wholly  owns  S,  a  domestic  corporation.  S 
meets  the  80  percent  active  foreign  business 
requirements  described  in  section  861  (c)  (1). 
In  1987,  S's  earnings  consist  of  $100  of 
shipping  income  and  SlOO  of  high  withholding 
tax  interest.  S  makes  a  $100  interest  payment 
to  P.  The  interest  payment  to  P  is  subject  to 
the  look-through  rules  of  paragraph  (c)(2)(i)  of 
this  section,  and  is  characterized  as  shipping 
income  and  high  withholding  tax  interest  to 
the  extent  that  it  is  allocable  to  such  income 
in  Ss  hands 

Example  (4).  PS  is  a  domestic  partnership 
that  is  the  sole  shareholder  of  controlled 
foreign  corporation  S  PS  has  two  general 
partners.  A  and  B  A  and  B  each  have  a 
greater  than  10  percent  interest  in  PS.  PS  also 
has  two  limited  partners,  C  and  D  C  has  a  50 
percent  interest  in  the  partnership  and  D  has 
a  9  percent  interest.  A.  B.  C  and  D  are  all 
United  States  persons.  In  1987,  S  has  $100  of 
general  limitation  non-subpart  F  mcome  on 
which  it  pays  no  foreign  tax  S  pays  a  $100 
dividend  to  PS.  The  dividend  is  the  only 
income  of  PS.  Under  the  look-through  rule  of 
paragraph  (c)  (4)  of  this  section,  the  dividend 
to  PS  is  general  Umitation  income.  Under 
paragraph  (i)  (1)  of  this  section.  As.  B's.  and 
C's  distributive  shares  of  PS's  income  are 
general  limitation  income.  Under  paragraph 
(i)  (2)  of  this  section,  because  D  is  a  partner 
with  a  less  than  10  percent  interest  in  PS.  D's 
distributive  share  of  PS's  income  is  passive 
income. 

Example  (5).  P  has  a  25  percent  interest  in 
partnership  PS  that  he  sells  to  X  for  $110.  P's 
basis  in  his  partnership  interest  is  $35.  PS  has 
the  following  assets:  A  passive  asset  with  a 
basis  of  $80  and  a  fair  market  value  of  $40 
and  a  general  limitation  asset  with  a  basis  of 
$60  and  a  fair  market  value  of  $400.  None  of 
the  assets  in  the  partnership  are  described  in 
section  751  (c)  or  (d).  Under  the  principles  of 
§  1751-1  (a),  P  recognizes  $85  of  general 
limitation  gain  ($100  -  S15)  and  $10  of  passive 
loss  (SlO  -  $20)  on  the  sale  of  his  partnership 
interest. 

Example  (6j.  P,  a  domestic  corporation, 
owns  100  percent  of  the  stock  of  S,  a 
controlled  foreign  corporation,  and  S  owns 
100  percent  of  the  stock  of  T,  a  controlled 
foreign  corporation.  S  has  $100  of  passive 
foreign  personal  holding  company  income 
from  unrelated  persons  and  $100  of  general 
limitation  income.  S  also  has  $50  of  interest 
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income  from  T.  S  pays  T  $100  of  mterest. 
Under  paragraph  (j)  (2)  of  this  section,  the 
SlOO  interest  payment  from  S  to  T  i«  reduced 
for  limitation  purposes  to  the  extent  of  the 
S50  interest  payment  from  T  to  S  before 
application  of  the  rules  in  paragraph  (c)  (2) 
(ii)  of  this  section.  Therefore,  the  mterest 
payment  from  T  to  S  is  disregarded.  S  is 
treated  as  if  it  paid  S5U  of  interest  to  T,  all  of 
which  is  allocable  to  S's  passive  foreign 
personal  holding  company  income.  Therefore 
llie  $50  interest  payment  from  S  to  T  is 
passive  income. 

Example  (71.  P.  a  domestic  corporation, 
owns  100  percent  of  the  stock  of  S,  a 
controlled  foreign  corpor-ition,  and  S  owns 
KX)  percent  of  the  stock  of  T,  a  controlled 
foreign  corporation.  In  \9H7.  S  earns  $100  of 
passive  foreign  personal  holding  income  and 
SlOO  of  general  limitation  non-Subpart  F  sales 
income  from  unrelated  persons  and  SlOO  of 
general  limitation  non-Subpart  F  interest 
income  from  a  related  person.  W.  S  pays  $150 
of  interest  to  T.  T  earns  S200  of  general 
limitation  sales  income  from  unrelated 
persons  and  the  $150  interest  payment  from 
S.  T  pays  $100  of  interest. 

Under  paragraph  (j)  (2)  of  this  section,  the 
$100  interest  payment  from  T  to  S  reduces  the 
$150  interest  payment  fiom  S  to  T.  S  is 
treated  as  though  it  paid  $50  of  interest  to  T. 
T  is  treated  as  though  it  made  no  interest 
payment  to  S, 

Under  paragraph  (j)  (2J  (ii)  of  this  secton, 
ihe  remaining  $50  interest  payment  from  S  to 
T  IS  then  characterized.  The  interest  payment 
is  first  allocable  under  the  rules  of  paragraph 
(c)  (2)  (ii)  of  this  section  to  S's  passive 
i.^come.  Therefore,  the  $50  interest  payment 
to  T  is  passive  income.  The  interest  income  is 
foreign  personal  holding  company  income  in 
T's  hands.  T,  thereforM.  has  $50  of  Subpart  F 
passive  income  and  $200  of  non-Subpart  F 
gnneral  limitation  income. 

Under  paragraph  (j)  (2)  (iii)  of  this  section. 
Subpart  F  inclusions  are  characterized  next. 
P  has  a  Subpart  F  inclusion  with  respect  to  T 
of  $50  that  ;s  attributable  to  passive  income 
of  T  and  is  treated  as  passive  income  to  P. 

Exarnpie  181.  P.  a  domestic  corporation, 
owns  100  percent  of  the  stock  of  S.  a 
controlled  foreign  corporation,  and  S  owns 
100  percent  of  the  stock  of  T.  a  controlled 
foreign  corporation.  P  also  owns  100  percent 
'if  the  stock  of  U.  a  controlled  foreign 
corporation.  In  1987.  S  earns  SlOO  of  passive 
foreign  personal  holding  company  income 
and  $200  of  non-Subpart  F  general  limitation 
income  from  unrelated  persons.  S  also 
receives  $150  of  dividend  income  from  T.  S 
pays  $100  of  interest  to  T  and  SlOO  of  interest 
to  U.  U  earns  $300  of  non-Subpart  F  general 
limitation  income  and  the  SlOO  of  interest 
received  from  S.  U  pays  a  $100  royalty  to  T.  T 
earns  the  $100  interest  payment  received 
from  S  and  the  $100  royalty  received  from  U. 

Under  paragraph  [jj  [2]  (i)  of  this  section, 
the  royalty  paid  by  U  to  T  is  characterized 
first.  Assume  that  the  royalty  is  definitely 
related  to  Us  general  limitation  income.  Also 
assume  that  the  royalty  is  not  Subpart  F 
income  to  T.  With  respect  to  T.  the  royalty  is 
general  limitation  income. 

Under  paragraph  (j)  (2)  (u)  of  this  section, 
the  interest  payments  from  S  to  T  and  U  are 
characterized  nex'.  This  characterization  is 


done  without  regard  to  any  dividend  income 
received  by  S  because,  under  paragraph  (j) 
(2)  of  this  section,  dividends  are 
characterized  after  interest  payments  from  a 
related  person.  The  interest  payments  are 
first  allocable  to  S's  passive  income  under 
paragraph  (c)  (2)  (ii)  (D)  of  this  section. 
Therefore.  $50  of  the  interest  payment  to  T  it 
passive  and  $50  of  the  interest  payment  to  U 
is  passive.  The  remaining  $50  paid  to  T  is 
general  limitation  income  and  the  remaining 
$50  paid  to  U  is  general  limitation  income. 
The  entire  amount  of  the  interest  payments  to 
T  and  U  is  subpart  F  foreign  personal  holding 
company  income  to  both  recipients. 

Under  paragraph  (j|  (2)  [iii]  of  this  section, 
P  has  a  $100  subpart  F  inclusion  with  respect 
to  T  that  is  characterized  next.  Fifty  dollars 
($50)  of  the  Subpart  F  inclusion  is  passive 
income  to  P  because  it  is  attributable  to  the 
passive  income  portion  of  the  interest  income 
received  by  T  from  S,  and  $50  of  the  inclusion 
is  treated  as  general  limitation  income  to  P 
because  it  is  attributable  to  the  general 
limitation  portion  of  the  interest  income 
received  by  T  from  S. 

Under  paragraph  (jj(2)(iii)  of  this  section,  P 
also  has  a  $100  subpart  F  inclusion  with 
respect  to  U.  Fifty  dollars  ($50)  of  the  subpart 
F  inclusion  is  passive  income  to  P  because  it 
is  attributable  to  the  passive  portion  of  the 
interest  income  received  by  U  from  S,  and  $50 
of  the  inclusion  is  general  limitation  income 
to  P  because  it  is  attributable  to  the  general 
limitation  portion  of  the  interest  income 
received  by  U  from  S. 

Under  paragraph  (j)(2)(iv)  of  this  section, 
the  S150  distribution  from  T  to  S  is 
characterized  next.  One-hundred  dollars 
($100)  of  the  distribution  is  cut  of  earnings 
and  profits  attributable  to  previously  taxed 
income.  Therefore,  only  850  is  a  dividend  that 
is  subject  to  the  look-through  rules  of 
paragraph  (d|  of  this  section.  The  $50 
dividend  is  attributable  to  T's  general 
limitation  income  and  is  general  limitation 
income  to  S  in  its  entirety. 

Example  (91.  P,  a  domestic  corporation, 
owns  100  percent  of  the  stock  of  S,  a 
controlled  foreign  corporation,  and  S,  owns 
100  percent  of  the  stock  of  T,  a  controlled 
foreign  corporation.  P  also  owns  100  percent 
of  the  stock  of  U,  a  controlled  foreign 
corporation.  S,  T  and  U  are  all  incorporated 
in  the  same  foreign  country.  In  1987,  S  earns 
$100  of  passive  foreign  personal  holding 
income  and  $200  of  general  limitation  non- 
Subpart  F  income  from  unrelated  persons.  S 
pays  $100  of  interest  to  T  and  $100  of  interest 
to  U.  U  earns  $300  of  general  limitation  non- 
subpart  F  income  and  the  $100  of  interest 
received  from  S.  Ts  only  income  is  the  SlOO 
interest  payment  received  from  S. 

Under  paragraph  (j)(2)(ii)  of  this  section, 
the  interest  payments  from  S  to  T  and  U  are 
characterized.  The  interest  payments  are  first 
allocated  under  the  netting  rule  of  paragraph 
(c)(2)(ii)(D)  to  S's  passive  income.  'Therefore, 
under  that  provision  and  paragraph  (c)(2)(i) 
of  this  section.  $50  of  the  interest  payment  to 
T  is  passive  income  to  T  and  $50  of  the 
interest  payment  to  U  is  passive  income  to  U. 
The  remaining  $50  paid  to  T  is  general 
limitation  income  and  the  remaining  $50  paid 
to  U  is  general  limitation  income. 

Under  paragraph  (j)(2)(iii)  of  this  section, 
any  subpart  F  inclusion  of  P  is  determined 


and  characterized  next.  Under  paragraph  (g) 
of  this  section,  paragraphs  (c){2)(i)  and 
(c)(2)(ii)  apply  not  only  for  purposes  of 
determining  the  separate  category  of  income 
of  S  to  which  the  interest  payments  from  S  to 
T  and  U  are  allocable  but  also  for  purposes  of 
determining  the  Subpart  F  income  of  T  and  U. 
Although  the  interest  payments  from  S  to  T 
and  U  are    same  country"  interest  payments 
that  would  otherwise  be  excludible  from  Ts 
and  U's  Subpart  F  income  under  section  954 
(c)(3)(A|(i),  section  954  (c)(3)(B)  provides  that 
the  exception  for  same  country  payments 
between  related  persons  shall  not  apply  to 
the  extent  such  payments  have  reduced  the 
Subpart  F  income  of  the  payor.  In  this  case, 
$50  of  the  $100  interest  payment  from  S  to  T 
reduced  S's  Subpart  F  income  and  $50  of  the 
$100  interest  payment  from  S  to  U  reduced 
the  remaining  $50  of  S's  Subpart  F  income. 
Therefore,  T  has  $50  of  Subpart  F  income  that 
is  passive  income  and  U  has  $50  of  Subpart  F 
income  that  is  passive  income.  P  includes 
$100  of  Subpart  F  income  in  gross  income  that 
is  passive  income  to  P. 

The  remaining  S50  of  interest  paid  by  S  to  T 
and  the  remaining  S50  of  interest  paid  by  S  to 
U  is  not  Subpart  F  income  to  T  or  U  because 
it  did  not  reduce  S's  Subpart  F  income  and  is 
therefore  eligible  for  the  same  country 
exception. 

(1)  Application  of  section  904  (g) — (1) 
In  general.  For  purposes  of  determining 
the  portion  of  an  interest  payment  that 
is  allocable  to  income  earned  or  accrued 
by  a  controlled  foreign  corporation  from 
sources  within  the  United  Slates  under 
section  904  (g)(3),  the  rules  in  paragraph 
(1](2)  of  this  section  apply.  For  purposes 
of  determining  the  portion  of  a  dividend 
paid  or  accrued  by  a  controlled  foreign 
corporation  that  Is  treated  as  from 
sources  within  the  United  States  under 
section  904  (g)  (4),  the  rules  in  paragraph 
(1)(4)  of  this  section  apply.  For  purposes 
of  determinmg  the  portion  of  an  amount 
included  in  gross  income  under  section 
9.51  (a)  that  is  attributable  to  income  of 
the  controlled  foreign  corporation  from 
sources  within  the  United  States  under 
section  904  (g)(2),  the  rules  in  paragraph 
(1)(5J  of  this  section  apply.  In  order  to 
determine  whether  section  904  (g) 
applies,  section  904  'g}{5)  [e.xception  if 
controlled  foreign  corporation  has  a  de 
minimis  amount  of  United  States  source 
income)  shall  be  applied  to  the  total 
amount  of  earnings  and  profits  of  a 
controlled  foreign  corporation  for  a 
taxable  year  without  regard  to  the 
characterization  of  those  earnings  under 
section  904(d]. 

(2)  Treatment  of  interest  payments.  If 
interest  is  received  or  accrued  by  a 
United  States  shareholder  or  a  person 
related  to  a  United  States  shareholder 
(within  the  meaning  of  paragraph 
(c)(2)(ii)  of  this  section)  from  a 
controlled  foreign  corporation,  the 
interest  shall  be  considered  to  be 
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allocable  to  income  of  the  controlled 
foreign  corporation  from  sources  within 
the  United  States  for  purposes  of  section 
904(d)  to  the  extent  that  the  interest  is 
allocable  under  paragraph  (c](2)(ii][D)  of 
this  section  to  passive  income  that  is 
from  sources  within  the  United  States.  If 
related  person  interest  is  less  than 
passive  income,  the  related  person 
interest  will  be  allocable  to  United 
States  source  passive  income  based  on 
the  ratio  of  United  States  source  passive 
income  to  total  passive  income.  To  the 
extent  that  related  person  interest 
exceeds  passive  income,  and,  therefore, 
is  allocated  under  paragraph  (c)(2)(ii](E] 
of  this  section  to  income  in  a  separate 
category  other  than  passive,  the 
following  formula  applies  in  determining 
the  portion  of  the  interest  payment  that 
is  from  sources  within  the  United  States: 

The  amount  of  the  interest  payment  allocated 
to  the  separate  category  under  paragraph 
(c)|2)(u)(Ej  of  this  section  times  value  of 
domestic  assets  in  that  category  divided 
by  value  of  total  assets  in  that  category 

(3)  Examples.  The  following  examples 
illustrate  the  application  of  this 
paragraph. 

Example  (7).  Controlled  foreign  corporation 
S  is  a  wholly-owned  subsidiary  of  P.  a 
domestic  corporation.  In  1988,  S  pays  P  S300 
of  interest  to  P.  S  has  no  other  expenses.  In 
1988,  S  has  S30CX)  of  assets  that  generate  S630 
of  foreign  source  general  limitation  sales 
income  and  a  $1000  loan  to  an  unrelated 
foreign  person  that  generates  S20  of  foreign 
source  passive  interest  income.  S  also  has  a 
$400  loan  to  an  unrelated  United  States 
person  that  generates  $70  of  L'nited  States 
source  passive  income  and  S4000  of  inventory 
that  generates  $1(.X)  of  United  Stales  source 
general  limitation  income.  The  following 
chart  summarizes  Ss  assets  and  income: 


Foreign 

U.S, 

Totals 

Assets: 

Pas- 

sive.... 

1.000 

4.000 

5,000 

Gener- 

al   

3,000 

4.000 

7.000 

Total.. 

4,000 

8,000 

12,000 

Income: 

Pas- 

sive.... 

20 

70 

90 

Gener- 

al  

650 

100 

750 

Total.. 

670 

170 

840 

Under  paragraph  (c)(2)(ii)D)  of  this  section, 
$90  of  the  related  person  interest  payment  is 
allocable  to  S's  passive  income.  Under 
paragraph  (l)(2)  of  the  section,  $70  is  from 
sources  within  the  United  States  and  $20  is 
from  foreign  sources. 

Under  paragraph  (c)(2)(ii)(E)  of  this  section, 
the  remaining  $210  of  the  related  person 
interest  payment  is  allocated  to  general 


limitation  income.  Under  paragraph  (1)(2)  of 
this  section,  S120  of  the  remaining  $210  is 
allocated  to  general  limitation  United  States 
source  income  (Sl20  -  $210  x  $4000/$7000). 
Ninety  dollars  (S90)  of  the  remaining  $210  of 
the  realted  person  interest  payment  is 
allocated  to  general  limitation  foreign  source 
income   ($90  =  $210  x  $3000,  S~000]. 

Example  (21  Controlled  foreign  corporation 
5  is  a  wholly-owned  subsidiary  of  P,  a 
domestic  corporation  In  1988.  S  pa\s  $300  of 
interest  to  P.  S  has  no  other  expenses.  In 
1988,  S  has  S4000  of  assets  that  generate  $650 
of  foreign  source  general  limitation 
manufacturing  income  and  a  $1000  loan  to  an 
unrelated  foreign  person  that  generates  $100 
of  foreign  source  passive  interest  income.  S 
has  $500  of  shipping  assets  that  generate  $200 
of  foreign  source  shipping  income  and  $500  of 
shipping  assets  that  generate  S200  of  United 
States  source  shipping  income.  S  also  has  a 
$1,000  loan  to  an  unrelated  United  States 
person  that  generates  $100  of  United  States 
source  passive  income  Ss  passive  income  is 
not  also  described  as  shipping  income.  The 
following  chart  su.mmarizes  S  s  assets  and 
income' 


Foreign 

U.S. 

Totals 

Assets- 

Pas- 

sive.... 

1,000 

1,000 

2,000 

Ship- 

ping... 

500 

500 

1,000 

Gener- 

al  

4,000 

0 

4,000 

Totel.. 

5,500 

1.500 

7,000 

Income: 

Pas- 

sive.... 

100 

100 

200 

Stiip- 

ping... 

200 

200 

400 

Gener- 

al  

650 

0 

650 

Total.. 

950 

300 

1.250 

Under  paragraph  (c)(2)(ii)(D)  of  this 
section,  $200  of  the  related  person  interest 
payment  is  allocable  to  S's  passive  income. 
Under  paragraph  (I)  (2)  of  this  section,  $100  of 
this  amount  is  from  foreign  sources  and  $100 
is  from  United  States  sources. 

Under  paragraph  (c1(2)(ii)(E)  of  this  section. 
$80  of  the  remaining  $100  of  the  related 
person  interest  payment  is  allocated  to 
genera!  limitation  income  (.$80  =  $100  x 
S4000/$50001  and  $20  is  allocated  to  shipping 
income  ($20  =  $100  x  Sl000/$5000) 

Under  paragraph  (1)(2)  of  this  section,  none 
of  $80  of  the  interest  payment  allocated  to 
general  limitation  income  is  allocated  to 
United  States  source  income  ($0  =  $80  x  $0/ 
$4000).  Therefore.  $80  is  allocated  to  general 
limitation  foreign  source  income. 

Under  paragraph  (1)(2)  of  this  section,  $10 
of  the  $20  of  the  interest  payment  allocated  to 
the  shipping  income  is  allocated  to  United 
source  income  ($10  =  $20  x  $500/$! 000)  and 
$10  of  the  $20  is  allocated  to  foreign  source 
income  ($10  =  $20  x  $500/$1000). 


(4)  Treatment  of  dividend  payments — 
(i)  Rule.  Any  dividend  or  distribution 
treated  as  a  dividend  under  this  section 
that  is  received  or  accrued  by  a  United 
States  shareholder  from  a  controlled 
foreign  corporation  shall  be  treated  as 
income  in  a  separate  limitation  derived 
from  sources  within  the  United  States  in 
proportion  to  the  ratio  of  the  portion  of 
the  earnings  and  profits  of  the  controlled 
foreign  corporation  m  the  corresponding 
separate  category  from  United  States 
sources  to  the  total  amount  of  earnings 
and  profits  of  the  controlled  foreign 
corporation  in  that  separate  category, 

(ii)  Determination  of  earnings  and 
profits  from  United  States  sources.  In 
order  to  determine  the  portions  of 
earnings  and  profits  from  United  States 
sources  and  from  foreign  sources  within 
each  separate  category,  related  person 
interest  shall  be  allocated  to  the  United 
States  source  portion  of  income  in  a 
separate  category  by  applying  the  rules 
of  paragraph  (l)(2)  of  this  section.  Other 
expenses  shall  be  allocated  by  applying 
the  rules  of  paragraph  (c)(2j(ii)  of  this 
section  separately  to  the  United  States 
source  income  and  the  foreign  source 
income  in  each  category.  For  example, 
unrelated  person  interest  expense  that  is 
allocated  among  categories  of  income 
based  upon  the  relati\  e  amounts  of 
assets  in  a  category  must  be  allocated 
between  United  States  and  foreign 
source  income  within  each  category  by 
applying  the  rules  of  paragraph 
(c)(2){ii)(F)  of  this  section  separately  to 
United  States  source  and  foreign  source 
assets  in  the  separate  category. 

(iii)  Example.  The  following  example 
illustrates  the  application  of  this 
paragraph. 

Example.  Controlled  foreign  corporation,  S, 
is  a  wholly  owned  subsidiary  of  P,  a  domestic 
corporation.  In  1987,  S  has  $100  of  non- 
Subpart  F  general  limitation  earnings  and 
profits  and  SlOO  of  shipping  earnings  and 
profits  that  are  not  attributable  to  Subpart  F 
income  because  the  taxpayer  elected  to 
exclude  the  income  from  Subpart  F  income 
under  section  954(b)(4).  None  of  the  general 
limitation  earnings  and  profits  are  from 
sources  within  the  United  States,  and  $50  of 
the  shipping  earnings  and  profits  are  from 
United  States  sources.  In  1988,  S  earns  $300 
of  non-Subpart  F  general  limitation  earnings 
and  profits  and  $500  of  non-Subpart  F 
shipping  earnings  and  profits.  The  shipping 
earnings  and  profits  are  attributable  to 
income  that  is  excluded  from  Subpart  F  under 
section  954(b)(4).  One  hundred  dollars  ($100) 
of  the  general  limitation  earnings  and  profits 
are  from  sources  within  the  United  States. 
None  of  the  shipping  earnings  and  profits  are 
from  United  States  sources.  In  1988,  S  pays  P 
a  $500  dividend.  Under  paragraph  (c)14)  of 
this  section,  $200  of  the  dividend  is 
attributable  to  general  limitation  earnings 
and  profits  ($200  =  $500  x  $400/$! 000).  Under 
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this  pur.Tgraph  (1 1(3|.  the  portion  of  the 
dividend  that  is  altributahie  to  general 
limitation  earnings  and  profits  from  sources 
within  the  United  States  is  $50  IS200  <  SlOO/ 
S400).  Under  paragraph  (c|(4)  of  this  section. 
S-tOO  of  the  dividend  is  attributable  to 
shipping  earnings  and  profits 
(S300  =  S500  ■  S600/$1000).  Under  this 
paragraph  (1)(3].  the  portion  of  the  dividend 
that  is  attributable  to  shipping  earnings  and 
profits  from  sources  within  the  United  States 
is  $25  (S300  A  $50/$60()i. 

(5)  Treatment  of  subpart  F 
inclusions — (i)  Rule.  Any  amount 
included  in  the  gross  income  of  a  United 
States  shareholder  of  a  controlled 
foreign  corporation  under  section  951  fa) 
shall  be  treated  as  income  subject  to  a 
separate  limitation  that  is  derived  from 
sources  within  the  United  States  to  the 
extent  such  amount  is  attributable  to 
income  of  the  controlled  foreign 
corporation  in  the  corresponding 
category  of  income  from  sources  wi'hin 
the  United  States.  In  order  to  determine 
a  controlled  foreign  corporation's 
ta.Kable  income  and  earnings  and  profits 
from  sources  within  the  United  States  in 
each  separate  category,  the  principles  of 
paragraph  (l)(41(ii)  of  this  section  shall 
apply. 

(ii)  Example.  The  following  example 
illustrates  the  application  of  this 
paragraph(l)(5). 

Example.  Controlled  foreign  corporalion  S 
is  a  wholly-owned  subsidiary  of  domestic 
corporation.  P  In  1987.  S  earns  SlOO  of 
Subpart  F  foreign  personal  holding  company 
income  that  is  passive  income  Of  this 
amount,  $40  is  denved  from  sources  within 
the  United  States.  S  also  earns  $50  of  Subpart 
F  general  limitation  income.  None  of  this 
income  is  from  sources  within  the  United 
States.  Assume  that  S  pays  no  foreign  taxes 
and  has  no  expenses  P  is  required  to  include 
$150  in  gross  income  under  section  951(a).  Of 
this  amount.  $60  will  be  foreign  source 
passive  income  to  P  and  $40  will  be  United 
Stales  sourc  '.  passive  income  to  P.  Fifty 
dollars  (S50)  will  be  foreign  source  general 
limitation  income  to  P. 

(6)  Treatment  of  section  78  amount. 
For  purposes  of  treating  taxes  deemed 
paid  by  a  taxpayer  under  section  902(a) 
and  section  960(a)(1)  as  a  dividend 
under  section  78,  taxes  that  are  paid  or 
accrued  with  respect  to  United  States 
source  income  in  a  separate  category 
shall  be  treated  as  United  States  source 
income  in  that  separate  category. 

(7)  Coordination  with  treatjes.  If  any 
amount  of  income  denved  from  a  United 
States-owned  foreign  corporation,  as 
defined  in  section  904(g)(6),  would  be 
treated  as  denved  from  sources  within 
the  United  States  under  section  904(g), 
and.  pursuant  to  an  income  tax 
convention  with  the  United  States,  the 
taxpayer  chooses  to  avail  itself  of 
benefits  of  the  convention  that  treat 


such  amount  as  arising  from  sources 
outside  the  United  States,  then  such 
amount  will  be  treated  as  foreign  source 
income.  However,  section  904  (a),  (b), 
(c),  and  (d),  and  sections  902,  907,  and 
960  shall  be  applied  separately  to 
amounts  described  in  the  preceding 
sentence  with  respect  to  each  treaty 
under  which  the  taxpayer  has  claimed 
benefits. 

(m)  Order  of  application  of  sections 
904  (d),  (f).  and  (g).  In  order  to  apply  the 
rules  of  this  section,  section  904(d)(1) 
shall  first  be  applied  to  the  controlled 
foreign  corporation  to  determine  the 
amount  of  income  and  earnings  and 
profits  derived  by  the  controlled  foreign 
corporation  in  each  separate  category. 
The  income  and  earnings  and  profits  in 
each  separate  category  that  is  from 
United  States  sources  shall  then  be 
determined.  Section  904(f)(5)  (A)  and  (B) 
shall  then  be  applied  to  the  controlled 
foreign  corporation.  Sections  904(d)(3), 
904(g),  and  this  section  shall  then  be 
applied  for  purposes  of  characterizing 
and  sourcing  income  received,  accrued, 
or  included  by  a  United  States 
shareholder  in  the  controlled  foreign 
corporation  that  is  attributable  or 
allocable  to  income  or  earnings  and 
profits  of  the  controlled  foreign 
corporation. 

(n)  Effective  date.  Section  904(d)(3) 
and  this  section  apply  to  distributions 
and  section  951  inclusions  of  earnings 
and  profits  of  a  controlled  foreign 
corporation  (or  other  entity  to  which  this 
section  applies]  derived  during  the  first 
taxable  year  of  the  controlled  foreign 
corporation  (or  other  entity)  beginning 
after  December  31, 1986,  and  thereafter, 
and  to  payments  made  by  a  controlled 
foreign  corporation  (or  other  entity) 
during  such  taxable  years,  without 
regard  to  whether  the  corresponding 
taxable  year  of  the  recipient  of  the 
distribution  or  payment  or  of  one  or 
more  of  the  United  States  shareholders 
of  the  controlled  foreign  corporation 
begins  after  December  31, 1986, 

§  1.904-8    Allocation  of  taxes. 

(a)  Allocation  of  taxes  to  a  separate 
category  or  categories  of  income — (1)  In 
general — (i)  Taxes  related  to  a  separate 
category  of  income.  The  amoiuit  of  taxes 
paid  or  accrued  with  respect  to  a 
separate  category  of  income  shall 
include  only  those  taxes  that  are  related 
to  income  in  that  separate  category. 
Taxes  are  related  to  income  if  the 
income  is  included  in  the  base  upon 
which  the  tax  is  imposed.  If,  for 
example,  foreign  law  exempts  certain 
types  of  income  from  foreign  taxes,  or 
certain  types  of  income  are  exempt  from 
foreign  tax  under  an  income  tax 
convention,  then  no  taxes  are 


considered  to  be  related  to  such  income 
for  purposes  of  this  paragraph.  As 
another  example,  if  foreign  law  provides 
for  a  specific  rate  of  tax  with  respect  to 
certain  types  of  income  [e.g..  capital 
gains),  or  certain  expenses  or 
deductions  are  allowed  under  foreign 
law  only  with  respect  to  a  particular 
type  of  income,  then  such  provisions 
shall  be  taken  into  account  in 
determining  the  amount  of  foreign  tax 
imposed  on  such  income.  A  withholding 
tax  (unless  it  is  a  withholding  tax  that  is 
not  the  final  tax  payable  on  the  income 
as  described  in  §  1.904-6(d))  is  related  to 
the  income  from  which  it  is  withheld.  A 
tax  that  is  imposed  on  a  base  that 
includes  more  than  one  separate 
category  of  income  is  considered  to  be 
imposed  on  income  in  all  such 
categories  and,  thus,  the  taxes  are 
related  to  all  such  categories  included 
within  the  foreign  country  or 
possession's  taxable  income  base. 

(ii)  Apportionment  of  taxes  related  to 
more  than  one  separate  category.  If  a 
tax  is  related  to  more  than  one  separate 
category,  then,  in  order  to  determine  the 
amount  of  the  tax  paid  or  accrued  with 
respect  to  each  separate  category,  the 
tax  shall  be  apportioned  among  the 
separate  categories  on  the  basis  of  the 
following  formula: 

Foreign  tax  related  to  more  than  one  separate 
category  times  net  income  subject  to  that 
foreign  tax  included  in  a  separate 
category  divided  by  net  income  subject 
to  that  foreign  tax 

For  purposes  of  this  apportionment, 
gross  income  is  determined  under  the 
law  of  the  foreign  country  or  a 
possession  of  the  United  States  to  which 
the  foreign  income  taxes  have  been  paid 
or  accrued.  The  net  amount  of  income  in 
a  separate  category  and  the  total  net 
income  are  to  be  next  determined  by 
deducting  any  credits,  expenses,  losses, 
and  any  other  deductions  that  are 
properly  allocable  to  the  gross  amount 
of  such  income  under  the  laws  of  that 
foreign  country  or  possession.  If  foreign 
law  does  not  provide  for  the  direct 
allocation  of  expenses,  losses,  or  other 
deductions  to  a  particular  category  of 
income,  then  the  principles  of  §  1.861-8 
shall  apply  in  allocating  such  expenses, 
losses,  or  other  deductions  to  gross 
income  as  determined  under  foreign  law. 
For  example,  the  principles  of  §  1.861-8 
apply  to  require  definitely  related 
expenses  to  be  directly  allocated  to 
particular  categories  of  gross  income 
and  provide  the  methods  of  apportioning 
expenses  that  ai^  definitely  related  to 
more  than  one  category  of  gross  income 
or  that  are  not  definitely  related  to  any 
particular  category  of  gross  income.  For 
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purposes  of  this  paragraph,  the  gross 
income  method  of  allocating  expenses 
that  are  not  definitely  related  is 
acceptable  even  if  the  expense  to  be 
apportioned  is  interest  expense.  Also  for 
this  purpose,  the  apportionment  of 
expenses  required  to  be  made  under 
§  1.861-8  need  not  be  made  on  other 
than  a  separate  company  basis.  The 
rules  in  this  paragraph  apply  only  for 
purposes  of  the  apportionment  of  taxes 
among  separate  categories  of  income 
and  do  not  affect  the  computation  of  a 
taxpayer's  foreign  tax  credit  limitation 
with  respect  to  a  specific  category  of 
income. 

(2)  Treatment  of  certain  dividends 
from  noncontroJled  section  902 
corporations.  If  a  taxpayer  receives  or 
accrues  a  dividend  from  a  noncontrolled 
section  902  corporation,  and  if  the 
Commissioner  establishes  that  there  is 
aa  agreement,  express  or  implied,  that 
such  dividend  is  paid  out  of  a 
designated  pool  of  earnings  of  the 
foreign  corporation,  then  only  the 
foreign  taxes  imposed  on  that  pool  of 
earnings  will  be  considered  to  be  taxes 
related  to  the  dividend. 

(b)  Application  of  paragraph  (a)  to 
sections  902  and  960 — (1)  Determination 
of  deemed  paid  credit.  If,  for  the  taxable 
year,  there  is  included  in  the  gross 
incom.e  of  a  domestic  corporation  under 
section  951  an  amount  attributable  to 
the  earnings  and  profits  of  a  controlled 
foreign  corporation  for  any  taxable  year 
and  the  amount  included  consists  of 
income  in  more  than  one  separate 
category  of  the  controlled  foreign 
corporation,  then  the  domestic 
corporation  shall  be  deemed  to  have 
paid  only  a  portion  of  the  taxes  paid  or 
accrued,  or  deemed  paid  or  accrued,  by 
the  controlled  foreign  corporation  that 
are  allocated  to  each  separate  category 
to  which  the  inclusion  is  attributable. 
The  portion  of  the  taxes  allocated  to  a 
particular  separate  category  that  shall 
be  deemed  paid  by  the  United  States 
shareholder  shall  be  equal  to  the  ta.xes 
allocated  to  that  separate  category 
multiplied  by  the  amount  of  the 
inclusion  with  respect  to  that  category 
(as  determined  under  §  1.904-7(c)(l)] 
and  divided  b>  the  earnings  and  profits 
of  the  controlled  foreign  corporation 
with  respect  to  that  separate  category 
(as  determined  under  §  1.904-7(c)(2)(ii)). 
The  rules  of  this  paragraph  (b)(1)  also 
apply  for  purposes  of  computing  the 
foreign  fax  credit  of  United  States 
shareholders  of  controlled  foreign 
corporations  under  section  902. 

(2)  Taxes  on  income  excluded  from 
Subpart  F  under  section  954(b)l4). 
Whether  an  item  of  incom.e  is  high-taxed 
for  purposes  of  section  954(b)(41  shall  be 


determined  after  the  allocation  of  taxes 
under  paragraph  (a)  of  this  section.  If  a 
controlled  foreign  corporation  receives 
or  accrues  income  in  a  separate 
category  that  is  excluded  from  the 
corporation's  Subpart  F  income  under 
section  954(b)(4)  and  also  receives  or 
accrues  income  in  that  category  that  is 
included  in  a  United  States 
shareholder's  gross  income  under 
section  951(a)(1),  then  any  foreign 
income  taxes  that  are  allocable  to  the 
items  of  income  in  that  categorj'  that  are 
excluded  from  the  corporation's  Subpart 
F  incom.e  under  section  954(b)(4)  shall 
be  considered  to  be  related  only  to  the 
non-Subpart  F  income  in  that  category. 
The  taxes  that  are  related  to  the  income 
that  is  excluded  from  Subpart  F  under 
section  954(b)(4)  shall  be  deemed  paid 
only  when  the  related  earnings  and 
profits  are  distributed  to  the  United 
States  shareholder  or  otherwise 
included  in  the  United  States 
shareholder's  gross  income. 

(3)  Distributions  received  from  foreign 
corporations  that  are  excluded  from 
gross  income  under  section  959(b).  The 
principles  of  this  paragraph  shall  be 
applied  to — 

(i)  Any  portion  of  a  distribution 
received  from  a  first-tier  corporation  by 
a  domestic  corporation  that  is  excluded 
from  the  domestic  corporation's  gross 
income  under  section  959(a)  and  §  1.959- 
1.  and 

(ii)  Any  portion  of  a  distribution 
received  from  an  immediately  lower-tier 
corporation  by  a  second-  or  first-tier 
corporation  that  is  excluded  from  such 
foreign  corporation's  gross  income  under 
section  959(b)  and  §  1.959-2.  if  such 
distribution  is  treated  as  a  dividend 
pursuant  to  §  1.960-2(a). 

(4)  Application  of  section  78.  For 
purposes  of  treating  taxes  deemed  paid 
by  a  taxpayer  under  section  902(a)  and 
section  960(a)(1)  as  a  dividend  under 
section  78,  taxes  that  were  allocated  to 
income  in  a  separate  category  shall  be 
treated  as  income  in  that  same  separate 
category. 

(5)  Increase  in  limitation.  The  amount 
of  the  increase  in  the  foreign  tax  credit 
limitation  allowed  by  section  960(b)  and 
§  1.960-4  shall  be  determined  with 
regard  to  the  applicable  category'  of 
income  under  section  904(d). 

(c)  Exam.ples.  The  following  examples 
illustrate  the  application  of  this  section. 

Example  (t).  M.  a  domestic  corporation, 
conducts  business  in  foreign  country  X.  M 
earns  $400  of  shipping  income,  $200  of 
general  limitation  income  and  $200  of  passive 
income  as  determined  under  foreign  law. 
Under  foreign  law.  none  of  M's  expenses  are 
directly  allocable  to  a  particular  category  of 
income.  Under  the  principles  of  §  1.861-8,  M 
allocates  S75  of  definitely  related  expenses  to 


shipping  income.  $10  of  expenses  to  general 
limitation  income,  and  no  expenses  to 
passive  income.  M  also  allocates  non- 
definitely  related  expenses  of  $40  to  shipping 
income.  $20  to  general  limitation  income,  and 
SZO  to  passive  income.  Therefore,  for 
purposes  of  paragraph  (a)  of  this  section,  M 
has  $285  of  net  shipping  income,  $170  of  net 
general  limitation  income,  and  $180  of  net 
passive  income.  Country  X  imposes  tax  of 
$100  on  a  base  that  includes  M's  shipping 
income  and  general  limitation  income. 
Counlrj-  X  exempts  passive  income  from  tax. 
The  tax  paid  M  is  related  to  M's  shipping  and 
general  limitation  income.  The  $100  tax  is 
apportioned  between  those  limitations.  Thus, 
M  18  considered  to  have  paid  $63  of  X  tax  on 
its  shipping  income  ($100  x  $2a5/$455)  and 
$37  of  tax  on  its  general  limitation  income 
($100  X  $170/$455).  None  of  the  X  tax  is 
allocated  to  Ms  passive  income. 

Example  (2).  The  facts  are  the  same  as  in 
example  (1)  except  that  X  does  not  exempt  all 
passive  income  from  tax  but  only  exempts 
interest  income.  M's  passive  income  consists 
of  $100  of  gross  dividend  income,  to  which 
$10of  non-definitely  related  expenses  are 
allocated,  and  $100  of  interest  income,  to 
which  $10  of  non-definitely  related  expenses 
are  allocated.  The  $90  of  net  dividend  income 
is  subject  to  X  tax,  and  $80  of  net  interest 
income  is  exempt  from  X  tax.  M  pays  $130  of 
tax  to  X.  The  $130  of  tax  is  related  to  M's 
general,  shipping,  and  passive  income.  The 
tax  is  apportioned  among  those  limitations  as 
follows:  $68  to  shipping  income  ($130  x  $285/ 
$545)  $41  to  general  lunitation  income  ($130 
X  $170/$545).  and  $21  to  passive  income 
($130  X  $90/$545). 

Example  (31.  P,  a  domestic  corporation,     - 
owns  100  percent  of  S,  a  controlled  foreign 
corporation  organized  in  country  X  S  owns 
100  percent  of  T,  a  controlled  foreign 
corporation  that  is  also  organized  in  country 
X.  Country  X  grants  group  relief  to  S  and  T. 
In  1987,  S  earns  $100  of  income  and  T  incurs 
an  $80  loss.  Under  country  X's  group  relief 
provisions,  only  $20  of  S's  income  is  subject 
to  country  X  tax.  Country  X  imposes  a  30 
percent  tax  on  this  income  (S6).  P  includes 
$100  of  S's  income  in  gross  income  under 
section  951.  Six  dollars  (S6)  of  foreign  lax  is 
related  to  that  income  for  purposes  of  section 
960. 

Example  (4).  P.  a  domestic  corpwration, 
owns  all  the  stock  of  S,  s  foreign  corporation 
organized  in  country  F.  S  is  a  shipping 
company  that  operates  in  foreign  countries  X, 
Y,  and  Z.  Under  both  foreign  and  United 
States  law.  S  earns  a  total  of  $500.  The 
income  is  foreign  base  company  shipping 
income.  The  foreign  base  company  shipping 
income  is  subject  to  varying  rates  of  foreign 
lax.  S  pays  $«0  of  tax  to  X  on  $200  of  income, 
$40  of  tax  to  Y  on  $200  of  income  and  no  fax 
on  SlOO  of  income  earned  in  Z.  P  excludes  the 
$200  derived  in  X  from  foreign  base  company 
sliipping  income  under  section  954(b)(4). 
Under  paragraph  (b)(3)  of  this  section,  the  $80 
of  taxes  that  are  related  to  that  income  are 
not  deemed  paid  under  section  960  with 
respect  to  the  $300  included  in  P's  income 
under  section  951(a)(1).  Thus,  only  the  taxes 
related  to  that  income  ($40)  would  be 
creditable.  The  $80  of  taxes  related  to  the 
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income  excluded  under  section  954(b)(4)  are 
not  deemed  paid  by  P  until  the  income  to 
which  those  taxes  are  related  is  included  in 
P's  income. 

E'xomple  f5/.  Domestic  corporation  P  owns 
all  of  the  stock  of  controlled  foreign 
corporation  S,  which  owns  all  of  the  stock  of 
controlled  foreign  corporation  T.  All  such 
corporations  use  the  calendar  year  as  the 
taxable  year.  Assume  that  earnings  and 
profits  are  equal  to  net  income  and  that  the 
income  amounts  are  identical  under  United 
States  and  foreign  law  principles.  In  1987.  T 
earns  S187.50  of  gross  passive  income  and 
S62.50  of  gross  general  limitation  income  and 
pays  $50  of  foreign  taxes.  Assume  that  T 
incurs  no  other  expenses.  S  earns  no  income 
in  1987  and  pays  no  foreign  taxes.  For  1987.  P 
IS  required  under  section  951  to  include  in 
gross  income  $175  attributable  to  the  earnings 
and  profits  of  T  for  such  year.  One  hundred 
and  fifty  dollars  ($150)  of  the  Subpart  F 
in(  liision  is  attributable  to  passive  income 
earr.id  by  T.  and  $25  of  the  Subpart  F 
inclusion  is  attributable  to  general  limitation 
i:i(  ome  earned  by  T.  In  1988.  T  earns  no 
income  and  pays  no  foreign  taxes.  T  pays  a 
S2(X)  dividend  to  S.  consisting  of  S175  from  its 
earnings  and  profits  attributable  to  amounts 
required  to  be  included  in  P's  gross  income 
with  respect  to  T  and  $25  from  its  other 
earnings  and  profits.  Assume  that  no 
withholding  taxes  imposed  with  respect  to 
the  distribution  from  T  to  S.  In  1988,  S  earns 
SlOO  of  gross  general  limitation  income  and 
receives  a  $200  dividend  from  T.  S  pays  S30 
of  foreign  taxes.  Assume  that  S  incurs  no 
other  expenses.  For  1986.  P  is  required  under 
section  951  to  includa  in  gross  income  S22.50 
attributable  to  the  earnings  and  profits  of  S 
for  such  year.  The  entire  Subpart  F  inclusion 
is  attributable  to  general  limitation  income 
earned  by  S.  In  1988.  S  pays  P  a  dividend  of 
$247.50.  consisting  of  $157.50  from  its 
earnings  and  profits  attributable  to  the 
amount  required  under  section  951  to  be 
included  in  P's  gross  income  with  respect  to 
T.  $22.50  from  its  earnings  and  profits 
attributable  to  the  amount  required  under 
section  951  to  be  included  in  P's  gross  income 
with  respect  to  S,  and  $67.50  from  its  other 
earnings  and  profits.  The  foreign  income 
taxes  deemed  paid  by  P  for  1987  and  1988 
under  section  960(a)(1)  and  section  902(a)  are 
de.ermined  as  follows  upon  the  basis  of  the 
following  facts  and  computations. 

T  corporation  (Second-Tier  Corporation) 

1,  Pre-tax  earnings  and  profits 

(,))  Passive  income  (pi):  187.50 
Plus: 

(b)  General  limitation  income  (g.l.i.j;  62.50 

(c)  Total;  250 
Less: 

(d)  Foreign  income  taxes  paid  on  or  with 

respect  to  T's  earnings  and  profits  (20%): 
50 

(e)  Earnings  and  profits;  200 

2.  Allocation  of  taxes 

|ri)  Foreign  income  taxes  paid  by  T  that  are 

allocable  to  p.i.  earned  by  T: 
Line  1(d)  taxes;  50 

Multiplied  by:  foreign  law  net  p.i.:  187.50 
Divided  by;  foreign  law  total  net  income; 

230 


Result:  37.50 
(b)  Foreign  income  taxes  paid  by  T  that  are 

allocable  to  gl.i.  earned  by  T: 
Line  1(d)  taxes;  50 

Multiplied  by:  foreign  law  net  g.l.i.:  62.50 
Divided  by;  foreign  law  total  net  income: 

250 
Result;  12.50 

3.  T's  earnings  and  profits 

(a)  Earnings  and  profits  attributable  toTs 

pi.: 
Line  (l)(a)  e  »  p;  187.50 
Less;  line  2(a)  taxes:  37.50 
Result;  150 

(b)  Earnings  and  profits  attributable  to  T's 

gl.i.: 
Line  (l)(b)  e*  p:  62.50 
Less:  line  2(b)  taxes:  12.50 
Result;  50 

4.  Subpart  F  inclusion  attributable  to  T: 

(a)  Amount  required  to  be  included  in  P's 

gross  income  for  1987  under  section  951 
with  respect  to  T  that  is  attributable  to 
T's  p.i.:  150 

(b)  Amount  required  to  be  included  in  P's 

gross  income  for  1987  under  section  951 
with  respect  to  T  that  is  attributable  to 
Ts  g.l.i.:  25 

5.  Foreign  income  taxes  deemed  paid  by  P 
under  section  960(a)(1)  with  respect  to  T 

(a)  Taxes  deemed  paid  that  are  attributable 

to  T's  Subpart  F  inclusion  that  are 

attributable  to  T's  p.i.: 
Line  2(a)  taxes;  37.50 

Multiplied  by;  line  4(a)  section  951  incL:  150 
Divided  by:  line  3  (a)  e  &  p:  150 
Result;  37.50 

(b)  Taxes  deemed  paid  that  are  attributable 

to  T's  Subpart  F  inclusion  that  are 

attributable  to  T's  g.l.i. 
Line  2(b)  taxes;  12.50 

Multiplied  by:  line  4(b)  section  951  incL:  25 
Divided  by;  line  3  (b)  e  &  p:  50 
Result:  6.26 

6.  Dividends  paid  to  S 

(a)  Dividends  attributable  to  Ts  previously 
taxed  p.i.;  150 
Plus; 
(bj  Dividends  attributable  to  T's  previously 
taxed  g.l.i.:  25 
Plus; 

(c)  Dividends  from  Ts  non-previously  taxed 

earnings  and  profits  attributable  to  p.i.:  0 
Plus: 

(d)  Dividends  from  T's  non-previously  taxed 

earnings  and  profits  attributable  to  g.l.i.; 
25 

(e)  Total  dividends  paid  to  S:  200 

7.  Taxes  deemed  paid  by  S 

(a)  Taxes  of  T  deemed  paid  by  S  for  1987 

under  section  902(b)(1)  with  regard  to  T's 

p.i.: 
Line  2(a)  taxes:  37.50 
Multiplied  by:  line  6(c)  dividend:  0 
Divided  by:  line  3(a)  e  &  P:  150 
Result;  0 

(b)  Taxes  of  T  deemed  paid  by  S  for  1987 

under  section  902(b)(1)  with  regard  to  T's 

g.l.i.: 
Line  2(b)  taxes:  12.50 
Multiplied  by;  line  6(d)  dividend:  25 
Divided  by;  line  3(b)  e  &  p:  50 
Result:  6.25 
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S  Corporation  (First-Tier  Corporation) 

8.  Pre-tax  earnings  and  profits; 

(a)  Dividends  from  T  attributable  to  Ts  non- 

previously  taxed  p.i.;  0 
Plus: 

(b)  Dividends  from  T  attributable  to  T's  non- 

previously  taxed  g.l.i:  25 
Plus: 

(c)  Dividends  from  T  attributable  to  T's 

previously  taxed  p.i.:  150 
Plus: 

(d)  Dividends  from  T  attributable  to  T's 

previously  taxed  gl.i.;  25 
Plus: 

(e)  Passive  income  other  than  dividend  from 

T:0 
Plus: 

(f)  General  limitation  income  other  than 

dividend  from  T:  100 

(g)  Total  pre-tax  earrings  and  profits;  300 
(h)  Foreign  income  taxes  paid  on  or  with 

respect  to  Ss  earnings  and  profits  (10%): 
30 
(i)  Earnings  and  profits;  270 

9.  Allocation  of  Taxes 

(a)  Foreign  income  taxes  paid  by  S  that  are 

allocable  to  non-previously  taxed  p.i. 
earned  by  S; 
Line  8(h)  taxes;  30 
Multiplied  by;  foreign  law  line  8(a)  &  8(e)  p.i. 

amounts;  0 
Divided  by;  foreign  law  total  net  income:  300 
Result:  0 

(b)  Foreign  income  taxes  paid  by  S  that  are 

allocable  to  Ss  previously  taxed  p.i, 

received  from  T: 
Line  8(h)  taxes;  30 
Multiplied  by;  foreign  law  line  8(c)  p.i. 

amount;  150 
Divided  by:  foreign  law  total  net  income: 

300 
Result;  15 

(c)  Foreign  income  taxes  paid  by  S  that  are 

allocable  to  non-previously  taxed  g.l.i. 

earned  by  S: 
Line  8(h)  taxes;  30 
Multiplied  by;  foreign  law  line  8(b)  &  line 

8(f)  g.l.i.  amounts:  125 
Divided  by;  foreign  law  total  net  income: 

300 
Result;  12.50 

(d)  Foreign  income  taxes  piad  by  S  that  are 

allocable  to  S  s  previously  taxed  g.l.i. 

received  from  T: 
Line  8(h)  taxes;  30 
Multiplied  by:  foreign  law  line  8(d)  amount: 

25 
Divided  by:  foreign  law  total  net  income: 

300 
Result:  2.50  ^ 

10.  (a)  Non-previouffly  Taxed  Earnings  and 
Profits  of  S  ■ 

Lines  8(a),  8(b),  8(e).  &  8(f)  e  &  p;  125 
Less:  lines  9(a)  8t  9(c)  taxes:  12.50 
Result:  112.50 

(b)  Portion  of  result  in  10(a)  attributable  to  S's 

p.i.:0 

(c)  Portion  of  result  in  10(a)  attributable  to  S's 

g.l.i.:  112.50 

11.  (a)  Previously  Taxed  Earnings  and  Profits 
ofS: 

Lines  8(c)  and  8(d)  e  &  p:  175 
Less;  lines  9(b)  &  9(d)  taxes;  17.50 
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Result:  157,50 

(b)  Porlion  of  resalt  of  n(a!  at'nbutabir  to 

T's  p,i,: 
Line  8(c):  150 
Less:  line  9(b)  taxes:  15 
Result:  135 

(c)  Portion  of  result  in  11(a)  attributable  to  T's 

g.l.i.: 
Line  8(d):  25 

Less:  line  9(d)  taxes:  2.50 
Result:  22.50 

12.  Subpart  F  Inclusion  Attributable  to  S: 

(a)  Amount  required  to  be  included  in  P's 

gross  income  for  1988  under  section  951 
with  respect  to  S  that  is  attributable  to 
S's  p.i.:  0 

(b)  Amount  required  to  be  included  in  P's 

gross  income  for  1988  under  section  951 
with  respect  to  S  that  is  attributable  to 
S'sg.Li.:  22.50 

13.  Foreign  Income  Taxes  Deemed  paid  by  P 
Under  Section  960(a)(1)  With  Respect  to  S: 

(a)  Taxes  deemed  paid  that  are  attributable 

to  Ss  Subpart  F  inclusion  that  are 

attributable  to  S's  p.i.: 
Line  9(a)  taxes;  0 

Multiplied  by:  line  12(a)  sec.  951  incl:  0 
Divided  by:  line  10(b)  e  &  p:  0 
Result  0 

(b)  Taxes  deemed  paid  that  are  attributable 

to  S's  Subpart  F  inclusion  that  are 

attributable  to  S's  g.l.i.: 
Line  9(c)  taxes:  12.50 
Multiplied  by:  line  12(b)  951  incl:  22.50 
Divided  by:  line  10(c)  e  &  p:  112.50 
Result:  2.50 

(c)  Foreign  income  taxes  deemed  paid  by  S 

deemed  paid  by  P  that  are  allocable  to 

S's  p.i.: 
Line  7(a)  taxes  deemed  paid  by  S:  0 
Multiplied  by:  line  12(a)  section  951  incl  0 
Divided  by:  line  10(b)  e  &  p:  0 
Result:  0 

(d)  Foreign  income  taxes  deemed  paid  by  S 

deemed  paid  by  P  that  are  allocable  to 

S's  g.l.i.: 
Line  7lb)  taxes  deemed  paid  by  S:  6.25 
Multiplied  by:  line  12(b)  section  951  incl: 

22.50 
Divided  by:  line  10(c)  e  &  p:  112.50 
Result:  1.25 

14.  Dividends  paid  to  P 

(a)  Dividends  from  S  attributable  to  S's 

previously  taxed  pi.:  0 
Plus: 

(b)  Dividends  from  S  attributable  to  S's 

previously  taxed  g.l.i.:  22.50 
Plus: 

(c)  Dividends  to  which  section  902(a)  applies: 
(i)  Consisting  of  S's  earnings  and  profits 

attributable  to  T's  previously  taxed  p.i.: 

135 
Plus: 
(ii)  Consisting  of  S's  earnings  and  profits 

attributable  to  T's  previously  taxed  g.l.i.: 

22.50 
Plus: 
(ill)  Consisting  of  S's  other  p.i.  earnings  and 

profits:  0 
Plus: 
(iv)  Consisting  of  S's  other  g.l.i.  earnings 

and  profits:  67.50 
(v)  Total  section  902  dividend:  225 

(d)  Total  dividends  paid  to  P:  247.50 


15  Foreign  Income  Taxes  Deemed  Paid  by  P 
under  section  902  and  section  960(a)(3)  with 
respect  to  S: 

(a)  Taxes  paid  by  S  deemed  paid  by  P  under 

section  902(a)  with  regard  to  S's  p.i.: 
Line  9(a)  taxes:  0 
Multiplied  by:  line  14(c)(iii)  div.:  0 
Divided  by:  line  10(b)  e  &  p:  0 
Result:  0 

(b)  Taxes  paid  by  S  deemed  paid  by  P  under 

section  902(a)  with  regard  to  S's  g.l.i.: 
Line  9(c)  taxes:  12.50 
Multiplied  by:  line  14(c)(iv)  div.:  67.50 
Divided  by:  line  10(c)  e  &  p:  112.50 
Result:  7.50 
(r)  Taxes  deemed  paid  by  S  deemed  paid  by 

P  under  section  902(a)  with  regard  to  S's 

p.!.: 
Line  7(a)  deemed  paid  taxes:  0 
Multiplied  by:  line  14(c)(iii)  div.:  0 
Divided  by:  line  10(b)  e  &  p:  0 
Result:  0 

(d)  Taxes  deemed  paid  by  S  deemed  paid  by 

P  under  section  902(a)  with  regard  to  S's 

g.l.i.: 
Line  7(b)  deemed  paid  taxes:  6.25 
Multiplied  by:  line  14(c)(iv)  div.:  67.50 
Divided  by:  line  10(c)  e  &  p:  112.50 
Result:  3.75 

(e)  Foreign  income  taxes  paid  by  S  under 

section  960(a)(3)  deemed  paid  by  P  with 
regard  to  S's  previously  taxed  p.i.: 

Line  9{b)  taxes:  15 

Multiplied  by:  line  14(c)(i)  div.:  135 

Divided  by:  line  11(b)  e  &  p:  135 

Result:  15 

(f)  Foreign  income  taxes  paid  by  S  under 

section  960  (a)  (3)  deemed  paid  by  P  with 
regard  to  S's  previously  taxed  g.l.i.: 

Line  9(d)  taxes:  2.50 

Multiplied  by:  line  14(c)(ii)  div.  22.50 

Divided  by:  line  11(c)  e  &  p:  22.50 

Result:  2.50 

Summary 

Total  taxes  deemed  paid  by  P  under 
section  960  (a)  (1)  with  respect  to — 

Passive  income  of  S  and  T  included  under 
section  951  in  income  of  P: 
Line  5(a):  37.50 

Plus: 

Line  13(a):  0 

Plus: 
Line  13(c):  0 
Result;  37.50 

General  limitation  income  of  S  and  T 
included  under  section  951  in  income  of  P: 
Line  5(b):  6.25 

Plus: 
Line  13(b):  2.50 

Plus: 
Line  13(d):  1.25 
Result:  10 
Total  deemed  paid  taxes  under  section  960 

(a)  (1):  47..50 
Total  taxes  deemed  paid  by  P  under  section 
902  and  section  960  (a)(3)  attributable  to 
passive  income  of  S  and  T  (line  15(e)):  15 
Total  taxes  deemed  paid  by  P  under  section 
902  and  section  960  (a)  (3)  Attributable  to 
general  limitation  income  of  S  and  T: 
Line  15(b):  7.50 
Plus: 

Line  15(d):  3.75 
Plus: 
Line  15(f):  2.50 


§  1.904-9    Transition  ruies. 

(a)  Characterization  of  distributions 
and  section  951(a)(1)(B)  inclusions  of 
earnings  of  a  foreign  corporation 
accumulated  in  taxable  years  beginning 
before  January  1,  1987  during  taxable 
years  of  both  the  payor  foreign 
corporation  and  the  recipient  which 
begin  after  December  31.  1986— [1]  In 
general.  Income  derived  by  a  foreign 
corporation  in  taxable  years  beginning 
before  January  1, 1987,  is  characterized 
in  the  foreign  corporation's  hands  under 
section  904(d)(1)(A)  (separate  limitation 
interest  income),  or  section  904(d)(1)(E) 
(general  limitation  income)  (prior  to 
their  amendment  by  the  Tax  Reform  Act 
of  1986  (the  Act))  after  application  of  the 
de  minimis  rule  of  former  section 
904;d)(3)(C)  (prior  to  its  amendment  by 
the  Act).  When,  in  a  taxable  year  after 
the  effective  date  of  the  Act,  earnings 
and  profits  attributable  to  such  income 
are  distributed,  or  included  in  the  gross 
income  of  a  United  State  shareholder 
under  section  951(a)(1)(B).  the  ordering 
rules  of  section  904(d)(3)(D)  and  §  1.904- 
7(c)(4),  shall  be  applied  in  determining 
intitially  the  character  of  the  income  of 
the  distributee  or  United  States 
shareholder.  Thus,  a  proportionate 
amount  of  a  distribution  described  in 
this  paragraph  will  be  initially 
characterized  as  separate  limitation 
interest  income  in  the  hands  of  the 
distributee  based  on  the  ratio  of  the 
separate  limitation  interest  earnings  and 
profits  out  of  which  the  dividend  was 
paid  to  the  total  earnings  and  profits  out 
of  which  the  dividend  was  paid.  The 
distribution  or  section  951(a)(1)(B) 
inclusion  must  then  be  recharacterized 
in  the  hands  of  the  distributee  or  United 
States  shareholder  on  the  basis  of  the 
following  principles: 

(i)  Distributions  and  section 
951(a)(1)(B)  inclusions  that  are  initially 
characterized  as  separate  limitation 
interest  income  shall  be  treated  as 
passive  income; 

(ii)  Distributions  and  section 
951(a)(1)(B)  inclusions  that  are  initially 
characterized  as  old  general  limitation 
income  shall  be  treated  as  general 
limitation  income,  unless  the  taxpayer 
establishes  to  the  satisfaction  of  the 
Commissioner  that  the  distribution  or 
section  951(a)(1)(B)  inclusion  is 
attributable  to: 

(A)  Earnings  and  profits  accumulated 
with  respect  to  shipping  income,  as 
defined  in  section  904(d)(2)(D)  and 

§  1.904-6(f).  or 

(B)  In  the  case  of  a  financial  services 
entity,  earnings  and  profits  accumulated 
with  respect  to  financial  services 
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income,  as  defined  in  section 
9{)4(d)(2)(C)(ii)  and  §  1.904-6(e](l). 

(2)  Limitation  on  establishing  the 
character  of  earnings  and  profits.  In 
order  for  a  taxpayer  to  establish  that 
distributions  or  section  951(a)(1)(B) 
inclusions  that  are  attributable  to 
general  limitation  earnings  and  profits  of 
a  particular  taxable  year  beginning 
before  January  1,  1987.  are  attributable 
to  shipping  or  financial  services 
earnings  and  profits,  the  taxpayer  must 
establish  the  amounts  of  foreign  taxes 
paid  or  accured  with  respect  to  income 
attributable  to  those  earnings  and 
profits  that  are  to  be  treated  as  taxes 
paid  or  accured  with  respect  to  shipping 
or  financial  services  income,  as  the  case 
may  be.  under  section  904(d)(2)(I). 
Conversely,  in  order  for  a  taxpayer  to 
establish  the  amounts  of  general 
limitation  taxes  paid  or  accrued  in  a 
taxable  year  beginning  before  January  1, 
1987,  that  are  to  be  treated  as  taxes  paid 
or  accrued  with  respect  to  shipping  or 
financial  services  income,  as  the  case 
may  be,  the  taxpayer  must  establish  the 
amount  of  any  distribution  or  section 
951(a)(l](Bj  inclusions  that  are 
attributable  to  shipping  or  financial 
services  earnings  and  profits.  For 
purposes  of  establishing  the  amounts  of 
general  lim.itation  taxes  that  are  to  be 
treated  as  taxes  paid  or  accrued  with 
respect  to  shipping  or  financial  services 
income,  the  principles  of  §  1.904-8  shall 
be  applied. 

(b)  ^-ipplication  of  look-through  rules 
to  distributions  (including  deemed 
distributions)  and  payments  by  an 
entity  to  a  recipient  when  one's  taxable 
year  begins  before  January  1,  1987  and 
the  other's  taxable  year  begins  after 
December  31.  1986— (1)  In  general.  This 
paragraph  provides  rules  relating  to  the 
application  of  section  904  (d)  (3)  to 
payments  made  by  a  controlled  foreign 
corporation  or  other  entity  to  which  the 
look  through  rules  apply  during  its 
taxcible  year  beginning  after  December 
31.  1986.  but  received  m  a  taxable  year 
of  the  recipient  beginning  before  January 
1.  1987.  The  paragraph  also  provides 
rules  relating  to  distributions  (including 
deemed  distributions)  or  payments 
made  by  a  controlled  foreign 
corporation  to  which  section  904  (d)  (3) 
(as  in  effect  before  the  Act)  applies 
during  its  taxable  year  beginning  before 
January  1.  1987.  and  received  in  a 
taxable  year  of  the  recipient  beginning 
after  December  31,  1986. 

(2)  Payor  of  interest,  rents,  or 
royalties  is  subject  to  the  Act  and 
recipient  is  not  subject  to  the  Act.  If 
interest,  rents,  or  royalties  are  paid  or 
accured  on  or  after  the  start  of  the 
payor's  first  taxable  year  beginning  on 


or  after  January  1, 1987,  but  prior  to  the 
start  of  the  recipient's  first  taxable  year 
beginning  on  or  after  January  1, 1987, 
such  interest,  rents,  or  royalties  shall 
initially  be  characterized  in  accordance 
with  section  9G4(d)[3)  and  §  1.904-7.  To 
the  extent  that  interest  payments  in  the 
hands  of  the  recipient  are  initially 
characterized  as  passive  income  under 
these  rules,  they  will  be  treated  as 
separate  limitation  interest  in  the  hands 
of  the  recipient.  To  the  extent  that  rents 
or  royalties  in  the  hands  of  the  recipient 
are  initially  characterized  as  passive 
income  under  these  rules,  they  will  be 
recharacterized  as  gene  il  limitation 
income  in  the  hands  of  the  recipient, 

(3)  Recipient  of  interest,  rents,  or 
royalties  is  subject  to  the  Act  and  payor 
is  not  subject  to  the  Act.  If  interest, 
rents,  or  royalties  are  paid  or  accrued 
before  the  start  of  the  payor's  first 
taxable  year  beginning  on  or  after 
January  1, 1987.  but  on  or  after  the  start 
of  the  recipient's  first  taxable  year 
beginning  after  January  1, 1987,  the 
income  in  the  recipients's  hands  shall  be 
initially  characterized  in  accordance 
with  former  section  904(d)(3)  (prior  to  its 
amendment  by  the  Act).  To  the  extent 
interest  income  is  characterized  as 
separate  limitation  interest  income 
under  these  rules,  that  income  shall  be 
recharacterized  as  passive  income  in  the 
hands  of  the  recipient.  Rents  or  royalties 
will  be  characterized  as  general 
limitation  income. 

(4)  Recipient  of  dividends  and 
Subpart  F  inclusions  is  subject  to  the 
Act  and  payor  is  not  subject  to  the  Act. 
If  dividends  are  paid  or  accured  or 
section  951(a)(1)  inclusions  occur  before 
the  start  of  the  first  taxable  year  of  a 
controlled  foreign  corporation  beginning 
on  or  after  January  1, 1987,  but  on  or 
after  the  start  of  the  first  taxable  year  of 
the  distributee  or  United  States 
shareholder  beginning  on  or  after 
January  1. 1987,  the  dividends  or  section 
951(a)(1)  inclusions  in  the  hands  of  the 
distributee  or  United  States  shareholder 
shall  be  initially  characterized  in 
accordance  with  former  section  904(d)(3) 
(including  the  ordering  rules  of  section 
904(d)(3)(A).  Therefore,  under  former 
section  904(d)(3)(A),  dividends  are 
considered  to  be  paid  or  derived  first 
from  earnings  attributable  to  separate 
limitation  interest  income.  To  the  extent 
the  dividend  or  section  951(a)(1) 
inclusion  is  initially  characterized  under 
these  rules  as  separate  limitation 
interest  income  in  the  hands  of  the 
distributee  or  United  States  shareholder, 
the  dividend  or  section  951(a)(1) 
inclusion  shall  be  recharacterized  as 
passive  income  in  the  hands  of  the 
distributee^r  United  States  shareholder. 


The  portion,  if  any,  of  the  dividend  or 
section  951(a)(1)  inclusion  that  is  not 
characterized  as  passive  income  shall 
be  characterized  according  to  the  rules 
in  paragraph  (a)  of  this  section. 
Therefore,  a  taxpayer  may  establish  that 
income  that  would  otherwise  be 
characterized  as  general  limitation 
income  is  shipping  or  financial  services 
income.  Rules  comparable  to  the  rules 
contained  in  section  904(d)(2)(I)  shall  be 
applied  for  purposes  of  characterizing 
foreign  taxes  deemed  paid  with  respect 
to  distributions  and  section  951(a)(1) 
inclusions  covered  by  this  paragraph 
[b)(4). 

(5)  Examples.  The  following  examples 
illustrate  the  application  of  this 
paragraph. 

Example  (1).  P  is  a  domestic  corporation 
that  is  a  fiscal  year  taxpayer  (July  1-June  30). 
S.  a  controlled  foreign  corporation,  is  a 
wholly-owned  subsidiary  of  P  and  has  a 
calendar  taxable  year.  On  )une  1,  1987.  S 
makes  a  $100  interest  payment  to  P.  Because 
the  payment  is  made  after  January  1.  1987 
(the  first  day  of  S's  first  taxable  year 
beginning  after  December  31,  1986).  the  look- 
through  rules  of  section  904(d)(3)  apply  to 
characterize  the  payment  made  by  S.  To  the 
extent,  however,  that  the  interest  payment  to 
P  is  allocable  to  passive  income  earned  by  S, 
the  payment  will  be  included  in  P's  separate 
limitation  for  interest  as  provided  in  former 
section  904(d)(1)(A). 

Example  (2j.  P  is  a  domestic  corporation 
that  is  a  calendar  year  taxpayer.  S.  a 
controlled  foreign  corporation,  is  a  wholly- 
owned  subsidiary  of  P  and  has  a  [uly  1-June 
30  taxable  year.  On  June  1.  1987,  S  makes  a 
$100  interest  payment  to  P.  Because  the 
payment  is  made  prior  to  July  1,  1987  (the  first 
day  of  S's  first  taxable  year  beginning  after 
December  31, 1986).  the  look-through  rules  of 
section  904(d)(3)  to  not  apply.  Assume  that, 
under  former  section  904(d)(3),  the  interest 
payment  would  be  characterized  as  separate 
limitation  interest  income.  For  purposes  of 
determining  P's  foreign  tax  credit  limitation, 
the  interest  payment  will  be  passive  income 
as  provided  in  section  904(d)(1)(A). 

Example  (3).  The  facts  are  the  same  as  in 
example  (2)  except  that  on  June  1,  1987.  S 
makes  a  SlOO  dividend  distribution  to  P. 
Because  the  dividend  is  paid  prior  to  July  1, 
1987  (the  first  day  of  S's  first  taxable  year 
beginning  after  December  3, 1986),  the  look- 
through  rules  of  section  904(d)(3)  do  not 
apply.  Assume  that,  under  former  section 
904(d)(3),  S's  earnings  and  profits  for  the 
taxable  year  ending  June  30,  1987  consist  of 
$200  of  earnings  attributable  to  general    j 
limitation  income  and  $75  of  earnings 
attributable  to  separate  limitation  interest 
income.  The  portion  of  the  dividend  that  is 
attributable  to  S's  separate  limitation  interest 
and  is  treated  as  separate  limitation  interest 
income  under  former  section  904(d)(3)  is  S75. 
The  remaining  S25  of  the  dividend  is  treated 
as  general  limitation  income  under  former 
section  904(d)(3).  For  purposes  of  determining 
P's  foreign  tax  credit  limitation.  $75  of  the 
dividend  will  be  recharacterized  as  passive 
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income.  The  remaining  $25  of  the  dividend 
will  be  characterized  as  general  limitation 
income,  unless  P  can  establish  that  the 
general  limitation  portion  is  attributable  to 
shipping  or  financial  services  income. 

(c)  Installment  sales.  If  income  is 
received  or  accrued  by  any  person  on  or 
after  the  effective  date  of  the  Act  (as 
applied  to  such  person)  that  is 
attributable  to  a  disposition  of  property 
by  such  person  with  regard  to  which 
section  453  or  section  453(A)  applies 
(installment  sale  treatment),  and  the 
disposition  occurred  prior  to  the 
effective  date  of  the  Act,  that  income 


shall  be  characterized  according  to  the 
rules  of  §§  1.904-6  through  1.904-9. 

(d)  Special  effective  date  for  high 
withholding  tax  interest  earned  by 
persons  with  respect  to  qualified  loans 
described  in  section  1201(e)(2)  of  the 
Act.  For  purposes  of  characterizing 
interest  received  or  accrued  by  any 
person,  the  definition  of  high 
withholding  tax  interest  in  §  1.904-6(d) 
shall  apply  to  taxable  years  beginning 
after  December  31, 1986  except  as 
provided  in  section  1201(e)(2)  of  the  Act. 

(e)  Treatment  of  certain  recapture 
income.  Except  as  otherwise  provided,  if 


income  is  subject  to  recapture  under 
section  585(c),  the  income  shall  be 
general  limitation  income.  If  the  income 
is  recaptured  by  a  taxpayer  that  is  a 
financial  services  entity,  the  entity  may 
treat  the  incbm.e  as  financial  services 
income  if  the  taxpayer  establishes  to  the 
satisfaction  of  the  Secretary  that  the 
deduction  to  which  the  recapture 
amount  is  attributable  is  allocable  to 
financial  services  income. 
Lawrence  B.  Gibbs. 
Commissioner  of  Internal  Revenue. 
[FR  Doc.  87-19436  Filed  8-20-87;  3:51  pm| 
BILLING  CODE  4830-OI-M 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administraticn 

14  CFR  Parts  .,  91,  121.  125,  129,  and 
135 

(Docket  No.  25355;  NPRM  No.  87-81 

Traffic  Alert  and  Collision  Avoidance 
System 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking 

(NPRM). 

summary:  This  notice  proposes  to 
require  the  installation  and  use  of  a 
Traffic  Alert  and  Collision  Avoidance 
Systen^.s  (TCAS)  in  large  transport  type 
airplanes  and  certain  turbine  powered 
smaller  airplanes.  TCAS,  which  utilizes 
the  signal  from  e.xisting  transponders, 
would  provide  for  a  collision  avoidance 
capability  in  the  cockpit  independent  of 
the  ground  Air  Traffic  Control  (ATC) 
system,  or  where  there  is  no  ATC 
coverage.  Additionally,  the  notice 
proposes  that  all  operators  of  TCAS- 
equippad  airplanes  have  an  F/\A- 
approved  TCAS  training  program  for 
flight  crewmembers. 

DATE:  Comments  must  be  received  on  or 
bt-^ne  December  24,  1987. 

ADOBESSES:  Comments  on  this  notice 
may  be  mailed  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn.:  Rules  Docket 
(AGC-204),  Docket  No.  25355.  8CK) 
Independence  Avenue,  SVV., 
Washington,  DC  20591.  All  comments 
must  be  marked  Docket  No.  25,355. 
Com.ments  may  be  examined  in  Room 
915  between  8:30  am.  and  5:00  p.m..  on 
weekdays,  except  on  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
F'rank  Rock,  Aircraft  Engineering 
Division,  FAA.  8t»0  Independence 
Avenue,  SW..  Washington,  DC  20591: 
Telephone  (202)  267-9567. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  m.aking  of  the 
proposed  rule  by  submiitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Comments  relating  to 
the  en\ironmental,  energy,  or  econo.mic 
i.Tipact  that  might  result  from  adopting 
the  proposals  in  this  notice  are  also 
invited.  Substantive  comments  should 
be  accompanied  by  cost  estimates. 
Comm.enters  should  identify  the 
regulator^'  docket  or  notice  number  and 
submit  their  comments  in  triplicate  to 
the  address  specified  above.  All 
comments  received  on  or  before  the 


closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
this  proposed  rulemaking.  In  addition, 
late  comments  may  be  accepted  as  long 
as  they  do  not  negatively  impact  on  the 
timing  of  final  action  on  this  notice.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  received  will  be 
available,  both  before  and  after  the 
closing  date  for  comments,  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  preaddressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  26355."  The  postcard  will  be 
date  stamped  and  mailed  to  the 
commenter. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Public  Affairs,  Attn.:  Public  Inquiry 
Center  (APA-230),  800  Independence 
Avenue,  SW..  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  the  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedure. 

Background 

Working  through  the  Air  Transport 
Association,  the  airline  industry  began 
the  search  for  a  workable  collision 
avoidance  system  in  1955.  The  airlines 
believed  they  needed  a  collision 
avoidance  system  as  a  backup  to  the 
FAA's  ground-based  air  traffic  control 
system.  (ATCS),  and  to  ensure  aircraft 
separation  in  airspace  where 
surveillance  coverage  is  not  provided. 
Collision  avoidance  systems  with  those 
safety  objectives  in  mind  have  been 
under  development  in  the  United  States 
since  1955.  Beginning  in  the  mid-1970's, 
research  has  centered  upon  the  use  of 
signals  from  the  Air  Traffic  Control 
Radar  Beacon  System  (ATCRBS) 
airborne  transponder  as  the  cooperative 
element  of  collision  avoidance  systems. 
Current  efforts,  summarized  in 
References  1  through  10  at  the  end  of 
this  preamble,  have  involved  all 
relevant  areas  of  investigation, 
including — 


1.  Surveillance  techniques; 

2.  Collision  avoidance  algorithms; 

3.  Analysis  of  air  traffic  control  (ATC) 
consequences: 

4.  Analysis  of  electromagnetic 
compatibility;  and 

5.  Operational  evaluations. 
The  above  developments  have 

progressed  to  the  point  that  an  existing 
system  is  now  of  sufficient  technical 
maturity  and  operational  effectiveness 
that  requiring  the  use  of  a  traffic  alert 
and  collision  avoidance  system  (TCAS) 
in  certain  airplanes  is  considered 
appropriate.         j 

System  Description 

The  primary  responsibility  for 
avoiding  an  aircraft  collision  rests  with 
the  pilot,  with  the  aid  of  the  ATC 
system.  The  TCAS  provides  a  backup  to 
the  pilot  and  the  ATC  system  by  alerting 
flightcrews  to  aircraft  that  may 
represent  collision  hazards,  and,  in  the 
case  of  the  TCAS  II  and  III,  provides  the 
crew  with  the  necessary  maneuver  to 
avoid  the  hazard.  The  equipment  for 
TCAS  is  contained  entirely  onboard  the 
equipped  airplane  and  is  not  dependent 
on  any  ground-based  systems.  When 
discussed  within  this  notice,  the  term 
'TCAS,"  if  not  followed  by  a  numerical 
identifier,  is  generic  and  refers  to  any 
TCAS  system. 

The  ATCRBS  is  a  radar  system  in 
which  tlie  aircraft  to  be  detected  is 
equipped  with  a  radio  receiver/ 
transmitter  called  a  transponder.  Radar 
pulses  transmitted  from  the  ground  are 
received  by  the  transponder  and  used  to 
trigger  a  distinctive  transmission  from 
the  transponder.  The  controller's  radar 
receives  this  transmission  and  displays 
a  distinct  and  amplified  return  on  the 
radar  scope.  The  Mode  S  transponder  is 
an  advanced  version  of  the  existing 
ATCRBS  transponder.  The  Mode  S 
transponder  is  completely  interoperative 
and  compatible  with  the  current 
ATCRBS  system.  Mode  S  uses  a  discrete 
set  of  radio  pulses  (code)  for  each 
individual  aircraft,  and  is  not  limited  to 
the  maximum  4,096  possible  codes  of  the 
ATCRBS  transponder.  Mode  S  also  adds 
the  capability  to  provide  a  data  link 
between  the  aircraft  and  the  ground. 
Some  transponders  are  equipped  with  a 
Mode  C  capability.  Mode  C  is  that 
function  of  a  transponder  that  responds 
to  specific  ground  interrogations  by 
transmitting  the  aircraft's  current 
altitude  in  lOG-foot  increments.  This 
information  is  received  by  ground 
equipment  and  displayed  on  the 
controller's  scope  in  the  data  block  for 
the  transmitting  aircraft.  Mode  C  may  be 
used  with  both  ATCRBS  and  Mode  S 
transponders. 
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The  TCAS  equipment  two  classes  of 
advisories.  Traffic  advisories  are  issued 
to  aid  visual  acquisition  and  include  the 
range,  range  rate,  altitude,  altitude  rate 
and  bearing  of  the  intruding  aircraft 
relative  to  the  TCAS  aircraft.  Traffic 
advisories  (TA's)  without  altitude  may 
also  be  provided  from  nonaltitude 
reporting  transponder  Mode  A  equipped 
intruders.  Advisories  issued  to  correct  a 
flight  path  or  to  prevent  a  maneuver  that 
could  cause  insufficient  separation  are 
resolution  advisories  (RA's). 

The  FAA's  approach  to  TCAS  has 
been,  first,  to  address  a  family  of 
onboard  collision  avoidance  systems. 
then  to  demonstrate  the  operational  and 
technical  feasibility  of  the  concept,  and 
lastly  to  support  the  development  of 
national  standards  for  the  equipment. 
The  TCAS  Program  consists  of  the 
following  three  categories  of  equipment: 
TCAS  I  provides  only  TAs;  TCAS  II 
provides  TA'S  and  resolution  advisories 
(RA's)  in  the  vertical  plane;  and  TCAS 
1)1  provides  TA's  and  RA's  in  both  the 
vertical  and  horizontal  planes. 

The  TCAS  equipment  in  an  airplane 
interrogates  the  ATC  transponders  of 
other  aircraft  in  its  vicinity.  By  computer 
analysis  of  the  replies,  the  TCAS 
equipment  determines  which  of  these 
aircraft  represent  potential  collision 
hazards  and  provides  appropriate 
advisory  information  to  the  flightcrew  to 
ensure  separation.  These  aircraft  are 
termed  intruders. 

TCAS  equipment  transmits  periodic 
interrogation  signals.  If  the  nearby 
aircraft  is  equipped  with  a  Mode  A 
transponder,  range  and  azimuth 
information  will  be  provided  to  the 
TCAS  equipped  airplane.  If  the  nearby 
aircraft  is  equipped  with  a  Mode  C 
transponder,  altitude  information  will  be 
provided  in  addition  to  range  and 
azimuth.  Nearly  aircraft  equipped  with  a 
Mode  S  transponder  will  reply  with 
signals  that  provide  range,  azimuth,  and 
altitude.  This  data,  along  with  and 
assumed  protected  volume  of  airspace 
around  the  airplane,  is  used  to 
determine  if  the  intruding  airplane  is  a 
threat.  Airplanes  equipped  with  a  TCAS 
II  or  III  system  and  a  Mode  S 
transponder  must  perform  coordinated 
maneuvers  to  preclude  conflicts  that 
could  result  if  each  TCAS-equipped 
airplane  were  to  resolve  the  encounter 
separately.  Intruder  airplanes  so 
equipped  are  processed  individually  to 
permit  selection  of  the  appropriate  RA 
in  reliance  on  the  predicted  track  data 
and  in  coordination  with  other  TCAS  11- 
or  Ill-equipped  airplanes.  Coordination 
is  accomplished  through  the  Mode  S 
transponder  data  link. 


Principal  Features  of  TCAS 
Ground  Independence 

The  Mode  S  transponder  air-to-air 
coordination  function  provided  for  in 
TCAS  II  or  TCAS  III  is  performed  by  the 
Mode  S  data  link  between  the  TCAS- 
equipped  airplanes.  TCAS  thus  acts  as 
an  independent  backup  to  the  air  traffic 
control  system  when  it  issues  either 
TA's  or  RA's. 

TCAS  is  desisned  so  that  its 
transmissions  do  not  interfere  with 
ATCRBS  groand-to-air  signaling  used 
for  ATC  sun'eillance.  The  power  levels 
and  transmission  rates  TCAS  units  are 
automatically  adjusted  dunns  operation 
in  accordance  with  the  number  of  other 
TCAS  units  operatiag  in  the  local  area. 
This  process  is  known  as  interference 
limit  mg. 

The  TCAS  II  and  III  units  use 
computer  algorithms  that  must  ensure 
that  the  rale  at  which  alerts  occur  in 
normal  traffic  is  acceptable  and  that  the 
flightcrew  response  to  RA's  shall  not  be 
disruptive  to  the  normal  functioning  of 
the  ground-based  .'\TC  system..  The 
algorithms  m  TCAS  11  and  III  units 
distinguish  between  aircraft  that  are 
potential  collision  threats  and  those  that 
are  not.  These  algorithms  predict  the 
future  position  of  the  TCAS-equipped 
airplane  and  the  future  positions  of 
proximate  intruder  aircraft.  Alerts  are 
generated  with  respect  to  intruders  that 
are  predicted  to  be  collision  threats 
based  on  their  tracked  rates,  .•^n 
important  optimized  concept  has  been 
designed  into  threat  detection  process.  If 
airplane  positions  are  predicted  far  into 
the  future,  collisions  will  be  anticipated 
with  more  than  adequate  time  to 
accomplish  collision  escape  maneuvers. 
However,  this  would  result  in  a  large 
number  of  potentially  unnecessary  and 
nuisance  RA's.  To  reduce  the  number  of 
alerts,  a  tradeoff  has  been  made 
between  the  collision  warning  time 
available  and  the  protection  volume 
provided  around  the  TCAS  airplane. 

To  ensure  that  the  operation  of  TCAS 
II  or  III  does  not  impact  the  ATC  system, 
the  TCAS  detection  algorithms  contain 
parameters  that  can  be  modified  to 
adjust  the  collision  warning  times.  The 
process  of  selecting  these  parameters  is 
called  sensitivity  level  control  and  can 
be  accomplished  in  a  number  of  ways. 
The  sensitivity  level  may  be  selected 
automatically  based  on  the  pressure 
altitude  and/or  radar  altitude  of  the 
TCAS  airplane  or  ma.nually  by  the  pilot. 
The  selection  of  sensitivity  level  based 
on  the  TCAS  airplane  altitude 
recognizes  that,  as  an  airplane  descends 
into  the  more  dense  terminal  area 
traffic,  the  protection  volume  level 
should  be  reduced  to  maintain  the  TCAS 


alert  rate  within  acceptable  bounds. 
Conversely,  as  the  aircraft  climbs  to  less 
dense  traffic  altitude  airspace,  and 
collision  warning  time,  can  be  increased. 

Altitude  Data 

The  TCAS  II-  or  Ill-equiped  airplanes 
will  generate  TA's  and  RA's  with 
respect  to  other  TCAS  II  or  III  airplanes 
and  also  with  respect  to  intruders 
equipped  either  with  a  Mode  C  or  S 
transponder.  Traffic  advisories  are 
displayed  against  all  transponder- 
equipped  intruders,  but  the  altitude  of 
the  intruder  is  not  displayed  if  the 
intruder  is  not  reporting  altitude 
information.  For  RA's  to  be  generated, 
the  intruder  must  be  reporting  the 
pressure  altitude  through  its 
transponder. 

Role  of  Mode  S 

TCAS  II  or  III  units  use  Mode  S 
interrogation/reception  techniques  for 
surveillance  of  other  airplanes  equipped 
with  Mode  S  transponders  and  for  air- 
to-air  coordination  between  TCAS  units. 
The  parity  protection  of  Mode  S 
messages  ensures  that  reply  garbling 
and  multipath  will  not  generate  false 
targets  and  false  alerts.  In  addition, 
surveillance  reliability  is  improved  as  a 
result  of  the  Mode  S  roll-call 
interrogation  process  that  reinterrogates 
intruders  when  replies  are  not  received 
during  a  surveillance  update  cycle.  Two 
TCAS  II-  or  Ill-equipped  airplanes  in 
conflict  coordinate  RA's  with  each  other 
using  the  Mode  S  air-to-air  data  link. 
This  ensures  that  the  RA  displayed  in 
each  airplane  is  compatible  with  the 
RA's  displayed  in  the  other  TCAS  II-  or 
Ill-equipped  airplane. 

TCAS  Surveillance  In  High  Density 
Airspace 

Both  TCAS  II  and  III  use  a  number  of 
interrogation  and  reception  techniques 
to  provide  reliable  surveillance  in  high 
density  airspace.  These  techniques 
minimize  the  effects  of  multipath  and 
with  interfering  Mode  A  or  C 
transponder  replies  transmitted  in 
response  to  interrogations  from  other 
TCAS  II  or  III  units  or  Mode  A  or  C 
ground  stations,  and  control  the  extent 
to  which  overlapping  replies  to  the 
airplane  TCAS  II  or  III  interrogations. 
The  surveillance  features  or  TCAS 
ensure  a  high  probability  of  detecting 
intruding  aircraft  in  the  vicinity.  In 
addition,  the  likelihood  is  very  low  that 
an  RA  would  be  generated  as  a  result  of 
signal  interference  or  surveillance 
system  limitation. 
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Principles  of  Operation 
TCAS I  ' 

Active  TCAS  I  is  an  air-to-air 
interrogation  device  that  provides  TA's 
to  alert  the  pilot  to  the  presence  of  a 
nearby  transponder-equipped  aircraft 
and  advising  the  pilot  of  the  clock 
direction  at  which  to  look  for  the 
intruder  aircraft.  Unlike  TCAS  II  and  III, 
active  TCAS  I  does  not  provide  RA 
maneuvers. 

A  significant  amount  of  data  is 
available  to  demonstrate  that  if  pilots 
are  alerted  to  the  presence  of  a  nearby 
airplane  and  the  clock  direction  to  look 
for  that  airplane,  they  will  locate  the 
intruder  more  rapidly,  even  in 
conditions  or  poorer  visibility,  than 
without  such  information.  Three  or  four 
nautical  miles  is  a  nominal  range  at 
which  aircraft  can  normally  be  detected 
in  normal  visual  flight  conditions.  The 
flight  regime  in  which  most  near  misses 
and  midair  collisions  occur  is  the 
airspace  below  10,000  feet.  This  airspace 
will  continue  to  have  a  mix  of  controlled 
and  uncontrolled  aircraft  operating  in 
visual  meteorological  conditions.  Thus, 
a  system  that  can  be  installed  on  an 
airplane  that  enhances  the  pilot's 
capability  of  visually  locating  other 
aircraft  will  be  useful  and  will  result  in 
safer  operation. 

It  would  be  best  if  the  system  did  not 
require  special  cooperative  equipment  to 
permit  the  active  TCAS  1  to  perform  its 
function  in  a  suitable  manner.  However, 
studies  to  date  show  that  some  sort  of 
cooperative  device  is  necessary  to 
permit  the  intruding  aircraft  to  be 
detected  in  an  operationally  useful 
manner.  The  logical  cooperative  device 
IS  the  Mode  A,  C  or  S  transponder. 
Mode  C  or  S  transponders  will  provide 
the  pilot  of  the  active  TCAS  I-equipped 
airplane  with  a  specific  altitude  for  the 
intruding  aircraft,  in  addition  to  bearing 
and  distance  information. 

TCAS  II 

Collision  av'Tidance  algorithms  are  the 
computer  logic  rules  that,  (1)  determine 
whether  or  not  each  of  the  aircraft 
currently  in  track  is  a  potential  collision 
threat  (TA),  and  (2)  for  a  calculated 
collision  threat,  determine  what 
maneuver  is  advisable  for  separation 
assurance  (RA).  Intruder  tracking  and 
air-to-air  communications  for 
coordination  are  also  in  the  domain  of 
the  collision  avoidance  algorithms. 

The  processing  cycle. 

The  TCAS  11  algorithms  operate  in  a 
c\  cle  repeated  once  per  second.  At  the 
beginning  of  the  cycle,  transponder 
replies  are  used  to  update  the  tracks  of 
all  intruders  and  to  initiate  new  tracks 
as  required.  Each  intruder  is  then 


represented  by  a  current  estimate  of  its 
range,  range  rate,  bearing,  altitude,  and 
altitude  rate  if  provided  by  the  intruder 
transponder.  The  TCAS-equipped 
airplane  altitude  and  altitude  rate 
estimates  are  also  updated. 

After  the  tracks  have  been  updated, 
the  threat  detection  algorithms  are  used 
to  determine  which  intruders  are 
potential  collision  threats.  These 
algorithms  are  used  at  more  than  one 
level.  The  first  level  will  determine 
which  intruders  are  sufficiently  close  to 
warrant  TA's  while  a  second,  more 
urgent,  level  is  used  to  determine  which 
intruders  warrant  RA's.  When  the  threat 
aircraft  is  also  equipped  with  a  TCAS  II 
or  III  with  its  Mode  S  transponder,  air- 
to-air  coordination  occurs  during  and 
after  the  threat  resolution  process. 
Following  air-to-air  coordination,  TA 
and  RA  displays  are  updated. 

Threat  detection.  Collision  threat 
detection  is  based  on  predicted  or 
existing  simultaneous  proximity  in  both 
range  and  altitude.  TCAS  II  uses  range, 
range  rate  and  altitude,  and  altitude  rate 
data  to  extrapolate  the  relative  positions 
of  the  intruder  and  TCAS-equipped 
airplane.  If  within  a  short  time  interval 
(for  example.  20  seconds)  the  range  of 
the  intruder  is  projected  to  be  "small" 
and  the  altitude  separation  is  projected 
to  be  "small,"  the  intruder  is  declared  a 
threat.  Alternately,  the  threat 
declaration  may  be  based  on  current 
range  and  altitude  separations  that  are 
"small."  The  algorithm  parameters  that 
establish  how  far  into  the  future 
positions  are  extrapolated  and  thus 
establish  thresholds  for  determining 
when  separations  are  "small"  are 
selected  in  accordance  with  the 
sensitivity  level  at  which  the  threat 
detection  algorithms  are  operating. 

Each  sensitivity  level  defines  a 
specific  set  of  values  for  the  detection 
parameters  used  by  the  algorithms. 
These  include  threshold  values  for  the 
prediction  time,  the  minimum  slant 
range,  and  the  vertical  separation. 
Through  the  process  of  sensitivity  level 
control,  these  parameters  are  assigned 
different  values  to  account  for  the 
aircraft  separations  expected  to  occur  in 
dense  terminal  airspace.  Sensitivity 
level  may  be  selected  automatically 
based  upon  the  altitude  of  the  airplane 
or  manually  by  a  pilot-activated  switch. 

The  values  used  for  threat  detection 
parameters  cannot  be  optimum  for  all 
situations  as  TCAS  II  is  limited  by  its 
lack  of  knowledge  of  intruder  intent.  The 
result  is  that  a  balance  has  to  be  struck 
between  the  need  to  give  adequate 
warning  of  an  impending  collision  and 
the  possible  generation  of  unnecessary 
alerts.  A  feature  of  TCAS  II  that  helps  in 
this  respect  is  the  variability  of  the 


protected  volume  of  airspace.  This 
volume  is  automatically  coupled  in  size 
to  the  relative  speed  between  the  two 
aircraft  and  is  automatically  aligned  in  a 
direction  parallel  to  the  relative  velocity 
vector.  Bearing  measurement  plays  no 
part  in  this  process.  Each  encounter 
gives  rise  to  a  protected  volume  tailored 
to  that  encounter.  In  a  multiaircraft 
situation  there  is  an  individual, 
protected  volume  for  the  TCAS  II 
airplane  paired  with  each  threat. 

Resolution  Advisory,  If  the  threat 
airplane  is  also  equipped  with  a  TCAS  II 
or  III  unit,  the  first  step  in  threat 
resolution  is  to  coordinate  with  the 
threat  airplane  to  ensure  that  both  units 
do  not  attempt  independently  to  select 
RA's.  If  the  threat  airplane  is  not 
equipped  with  a  TCAS  II  or  III  unit 
capable  of  generating  resolution 
advisories,  this  step  is  by-passed.  The 
next  step  in  RA  selection  is  to  determine 
the  sense  (or  direction)  of  the  vertical 
avoidance  maneuver.  If  the  TCAS- 
equipped  intruder  airplane  has  an  RA 
displayed  for  that  conflict,  the  sense 
selected  is  the  one  that  is  opposite  to  the 
sense  of  the  intruder's  RA.  The  intruder 
would  have  communicated  this  sense  by 
means  of  a  coordination  message  over 
the  Mode  S  data  link.  For  unequipped 
intruders  the  sense  selected  is  that 
which  will  provide  the  greater  vertical 
separation  at  the  time  of  closest  point  of 
approach  (CPA)  in  range.  TCAS  II 
makes  this  determination  by  modeling  a 
climb  and  a  descend  maneuver  of  the 
intruder  TCAS  II  airplane.  These 
maneuvers  are  modeled  at  a  constant 
vertical  rate  (for  example,  1,500  feet  per 
minute)  following  delays  for  pilot 
response  and  vertical  acceleration  from 
the  current  intruder  TCAS  II  vertical 
rate.  The  sense,  climb  or  descend,  that 
provides  the  greater  separation  at  CPA 
is  selected.  Once  a  sense  is  selected,  it 
is  not  changed  for  the  duration  of  the 
encounter.  The  final  step  in  RA  selection 
is  the  determination  of  the  strength  of 
the  advisory.  Advisory  strength 
selection  is  accomplished  by  modeling 
the  airplane  vertical  trajectory  to  the 
CPA  for  each  candidate  maneuver  and 
predicting  the  intruder  altitude  at  CPA. 
The  advisory  strength  is  selected  in 
accordance  with  the  following 
principles: 

1.  The  advisory  must  provide  a 
specified  minimum  estimated  vertical 
separation  at  CPA;  and 

2.  The  advisory  should  require  the 
smallest  possible  change  in  the  vertical 
trajectory  of  your  own  airplane. 

Resolution  advisories  of  different 
strength  may  be  given  during  an 
encounter.  For  example,  if  the  intruder 
maneuvers  to  decrease  separation,  or  if 
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your  own  airplane  aircraft  responds  to 
the  original  advisory  more  slowly  than 
expected  by  the  modeling  equations,  a 
stronger  advisory  may  be  required  to 
achieve  the  vertical  separation  desired. 
Conversely,  if  either  aircraft  maneuvers 
to  increase  separation,  an  advisory  of 
weaker  magnitude  may  be  sufficient  to 
provide  the  separation  desired 

The  Mode  S  transponder  performs  the 
surveillance  functions  of  existing  Mode 
A/Mnde  C  transponders  but.  in 
addition,  provides  air-to-air 
communications  for  coordinating  the 
resolution  of  encounters  between  TC.'\S 
il-  or  Ill-equipped  airplanes. 

TCAS  III 

TCAS  III  is  a  more  versatile  system, 
which  can  provide  RA's  in  the 
horizontal  dimension  (turn  right  or  left) 
in  addition  to  the  vertical  maneuvers 
provided  by  a  TCAS  II  unit.  This 
additional  option  in  the  choice  of  escape 
maneuvers  provides  increased 
additional  operational  flexibility.  It 
should  be  noted  that  all  known  potential 
encounters  can  be  safely  and 
adequately  resolved  by  a  TCAS  II  unit 
providing  RA's  in  the  vertical  plane. 

Another  difference  between  TCAS  II 
and  TCAS  III  is  that  TCAS  III  provides 
bearing  measurements  with  an  overall 
accuracy  of  approximately  2  degrees 
(standard  deviation),  compared  to  the  10 
degrees  provided  by  a  TCAS  II  unit.  The 
TCAS  III  bearing  information  is 
sufficiently  accurate  to  permit  the 
system  to  1|  provide  RAs  in  the 
horizontal  plane,  and  2)  reduce  the 
number  of  RA's.  based  upon  projected 
horizontal  separation  at  the  CPA.  It  is 
the  intent  that  this  bearing  enhancement 
measurement  capability,  while 
developed  for  TCAS  III,  may  be 
provided  as  an  upgrade  for  a  TCAS  II 
unit. 

The  TCAS  III  surveillance  system 
develops  accurate  estimates  of  the 
positions  and  velocities  of  nearby 
aircraft  through  a  sophisticated 
combination  of  hardware  and  software. 
Precise  bearing  measurements  are 
obtained  through  the  use  of  a  phased 
array  antenna  and  an  accurate 
monopulse  processing  system.  To 
effectively  use  the  bearing  information, 
particularly  during  turns,  accurate 
attitude  data  is  taken  from  the  airplane's 
attitude  reference  or  navigation  system. 
This  is  combined  with  the  surveillance 
data,  by  means  of  a  coordinate 
conversion  process,  to  track  all  aircraft 
in  a  cartesian  coordinate  system.  For 
efficiency,  and  also  to  control 
interference  levels,  the  system  uses 
adaptive  steering  of  the  antenna  beam 
to  concentrate  the  most  interrogations 


on  those  aircraft  that  are  most  likely  to 
be  of  concern. 

Primarily  because  of  the  addition  of 
hori2ontal  RA  capability,  the  Collision 
Avoidance  System  logic  for  TCAS  HI  is 
more  intricate  in  some  areas  than  that  of 
TCAS  I!.  One  example  of  this  is  the 
modeling  ot  escape  maneuvers.  In  TCAS 
III.  the  computer  "models"  all 
permissible  escape  maneuvers  and  uses 
the  predicted  outcomes  as  a  criterion  for 
selecting  the  best  escape  maneuver.  To 
properly  predict  the  performance  of 
escape  maneuvers  for  TCAS  III,  the 
logic  must  model  the  projected  flight 
path  of  each  maneuver  in  three 
dimensions  and  essentially  linear  flight 
paths.  Second,  the  TCAS  111  logic  is 
more  intricate  than  the  TCAS  11  logic  in 
the  advisory  selection  function.  This 
complexity  is  necessary  to  take  full 
advantage  of  the  flexibility  provided  by 
having  two  resolution  planes  For  TCAS 
III,  the  selection  of  an  RA  is  based  not 
only  upon  projected  separation  but  upon 
a  number  of  other  criteria  as  well.  These 
include  confidence  in  the  projection  for 
each  resolution  plane,  the  desirability  of 
each  maneuver  from  an  operational 
standpoint,  deviation  from  the  mtended 
flight  path,  and  efficient  use  of 
resolution  dimensions. 

The  detection,  coordination,  and 
display  portions  of  the  TCAS  III  logic 
are  based  primarily  upon  the  TCAS  II 
design.  The  threat  detection  logic  does, 
however,  use  some  new  techniques  for 
reducing  the  number  of  unnecessary 
alarms.  These  include  horizontal  miss- 
distance  filtering  and  a  "variable 
threshold"  criterion  for  declaring  new 
threats.  Although  the  air-to-air 
coordination  formats  and  protocols  are 
the  same  for  both  TCAS  II  and  TCAS  III, 
the  TCAS  III  system  m.ust  be  able  to 
coordinate  RAs  in  the  horizontal 
dimension  as  well  as  the  vertical.  Since 
TCAS  II  cannot  coordinate  horizontal 
maneuvers,  the  TCAS  III  logic  will 
attempt  to  choose  a  vertical  RA  for  a 
TCAS  Il/lII  conflict  if  it  is  reasonable  to 
do  so. 

Operational  Evaluation 

Piedmont  Phase  I 

As  part  of  the  system  validation, 
TCAS  "prototype"  units  were  installed 
on  two  Piedmont  Airlines  B-727  aircraft 
and  Vvere  flown  on  regularly  scheduled 
passenger  flights  over  »  5-month  period 
from  November  1981  to  March  1982  for  a 
total  of  928  flight  hours.  For  this 
Piedmont  Phase  I  evaluation,  the  TCAS 
displays  were  located  outside  the  view 
of  the  flight  crew  and  were  seen  only  by 
trained  observers. 

The  purpose  of  that  evaluation  was  to 
examine  the  operational  aspects  of 


integrating  TCAS  into  the  cockpit  of  a 
commercial  air  carrier.  Specific  areas  of 
interest  included  the  following: 

1.  The  potential  interaction  of  TCAS 
with  the  current  ATC  system. 

2.  The  frequency  of  alerts  and  their 
effect  on  the  flight-crew. 

3.  The  circumstances  surrounding 
individual  alerts. 

4.  The  potential  for  visual  acquisition 
of  intruders  using  TCAS  displays. 

The  results  of  the  evaluation  indicated 
that  TCAS  II  can  provide  a  high  degree 
of  backup  protection  against  collisions 
and  the  alert  rate  is  acceptable  to  both 
pilots  and  the  ATC  system  (Reference 
9). 

Piedmont  Phase  I  J 

The  objective  of  this  program  is  to 
observe  and  record  system  performance 
and  flightcrew  integration  in  a  real- 
world  environment.  A  Piedmont  B-727 
aircraft  previously  modified  in  Phase  I 
testing  is  being  used  as  the  test  vehicle 
to  achieve  this  objective.  The  aircraft 
was  modified  with  a  TCAS  II  unit  and 
data  collection  equipment  manufactured 
for  the  Federal  Aviation  Administration 
by  Dalmo  Victor  Operations,  Bell 
Aerospace  Textron.  The  aircraft  is  being 
routed  and  scheduled  by  Piedmont  in  a 
normal  manner. 

The  Piedmont  flightcrews  involved  in 
the  test  have  received  training  on  TCAS 
II  operations.  The  flightcrew  is 
responsible  for  operation  of  the  TCAS  II 
equipment  for  the  Phase  II  evaluation. 
The  equipment  is  only  used  in  visual 
meteorological  conditions. 

Test  data  is  being  collected  over  an  7- 
month  flight  period.  It  is  expected  that 
approximately  33  percent  of  the 
scheduled  flight  time  will  be  in  terminal 
airspace.  Traffic  densities  will  vary  wnth 
geographic  location  and  time  of  day  and 
typically  will  represent  densities  from 
less  than  0.001  to  more  than  0.04 
airplanes  per  square  nautical  mile. 

The  operational  flight  evaluation  is 
primarily  for  data  collection.  It  is  not  a 
controlled  test,  rather,  the  airplane  will 
operate  in  a  routine  manner  using  the 
normal  route  structure. 

Each  time  a  TCAS  advisory  occurs, 
the  aircraft  recording  system  will  record 
system  data  including  time,  sequence 
and  type  of  advisory,  track  files  of  all 
tracked  aircraft,  range,  range  rate, 
altitude  of  own  and  intruder  aircraft, 
system  perceived  density,  and  intruder 
bearing. 

Automatically-recorded  data  will  be 
correlated  with  pilot  and  observe 
comment  forms  to  determine  the 
operational  utility  of  TCAS,  flightcrew 
reaction,  and  ATCS  interaction. 


TCAS-II  Limited  Installation  Program 

The  objective  of  the  TCAS  II  Limited 
Installation  Program  (LIP)  is  to  permit 
evaluation  of  production  quality  TCAS 
II  by  a  number  of  airlines  under  normal 
airline  operations.  In  support  of  this 
objective,  cost-sharmg  contracts  were 
awarded  to  the  Air  Transport  Division 
of  Allied  Bendix.  Ft.  Lauderdale,  Fla.. 
and  Sperry  Dalmo  Victor  (SDV)  Inc., 
Phoenix,  Az..  to  design,  fabricate,  and 
evaluate  TCAS  II  units  on  air  carrier 
aircraft  for  a  period  of  6  to  10  months. 
Bendix  will  provide  five  TCAS  units  to 
United  Airlines;  SDV  will  provide  three 
units  to  Northwest  Airlines  and  three 
units  to  Piedmont  Airlines.  United 
Airlines  has  submitted  Supplemental 
Type  Certificate  (STC)  applications  for 
using  TCAS  II  on  their  B737  and  DC-8- 
71  fleet  of  aircraft.  SDV  has  applied  for 
TCAS  II  STC's  for  NWA  MD-80  and 
Piedmont's  B727-200  fleet  of  aircraft. 
The  FAA  Aircraft  Certification  Office  at 
Long  Beach,  Ca.,  is  currently  processing 
each  of  the  STC  applications. 

Discussion  of  Proposal 

The  FAA  currently  operates  a 
complex  network  of  facilities  and 
subsystems  designed  to  ensure  the  safe 
and  efficient  operation  of  the  National 
Airspace  System  (NAS).  Operations 
within  the  NAS  and  its  many 
components  are  governed  by  an  array  of 
Federal  Aviation  Regulations  (FAR)  and 
procedures.  Consequently,  a  wide 
\  ariety  of  facilities  and  services  are 
available.  Nevertheless,  the  primary 
function  of  separating  aircraft  is 
predicated  on  the  fundamental  concepts 
of  ground-based  control  and  the  see- 
and-avoid  responsibility  of  the 
flightcrew. 

Under  the  see-and-avoid  concept,  the 
level  of  safety  is  related  to  the  ability  of 
pilots,  individually  and  collectively,  to 
detect  and  avoid  encounters  with  other 
aircraft.  Although  common  sense  and 
the  FAR  require  continuous  adherence 
to  the  principles  of  see-and-avoid,  the 
concept  does  have  limitations.  The 
pilot's  ability  to  acquire  aircraft  visually 
on  collision  courses  is  reduced  under 
heavy  workload  conditions,  in  areas  of 
high  traffic  densities,  and  when  the 
aircraft  is  in  conditions  of  poor 
visibility. 

The  second  fundamental  concept 
upon  which  the  separation  of  aircraft  is 
predicted  is  ground-based  control. 
Through  the  issuance  of  instructions, 
clearances,  and  advisories,  air  traffic 
controllers  ensure  that  prescribed 
separation  standards  are  applied 
between  aircraft.  Since  these 
instructions  are  based  on  known  and 
projected  flight  information,  this  system 


does  not  rely  totally  on  the  pilot's  ability 
to  acquire  traffic  visually  to  achieve 
acceptable  levels  of  safety.  In  some 
segments  of  the  NAS,  such  as  terminal 
control  areas,  positive  control  is 
exercised,  and  operations  in  such 
airspace  are  conducted  under  ATC 
instructions.  A  terminal  radar  service 
area  is  an  example  of  upgrading  of  the 
see-and-avoid  concept  and  represents  a 
complex  control  environment,  since  both 
controlled  and  uncontrolled  aircraft  are 
operating  in  the  area.  The  overall 
collision  avoidance  system  design  must 
address  the  unique  problems  of  such  a 
mixed  traffic  environment. 

The  FAA's  approach  to  TCAS  is  to 
encourage  the  development  of  a  family 
of  onboard  collision  avoidance  systems, 
to  demonstrate  the  operational  and 
technical  feasibility  of  the  concept,  and 
to  support  the  development  of  national/ 
international  standards  for  the 
equipment.  A  principal  objective  of  the 
TCAS  approach  is  to  provide  a  range  of 
collision  avoidance  equipment 
alternatives  for  the  full  spectrum  of 
airspace  users  ranging  from  small 
airplanes  to  large  transport  category 
airplane.  The  TCAS  Program  consists  of 
the  following  three  program  elements: 
TCAS  I,  which  provides  only  traffic 
advisories;  TCAS  II,  which  provides 
TA's  and  RA's  in  the  vertical  plane  only; 
and  TCAS  III,  which  provides  TA's  and 
RA's  in  both  the  vertical  and  the 
horizontal  planes. 

The  possibility  of  a  domino  effect, 
when  a  TCAS-equipped  airplane 
reacting  to  aa  RA  then  causes  a  second 
aircraft  to  displace  from  its  assigned 
flight  path,  wlhich  causes  a  third  aircraft 
to  react,  and  so  on,  has  been  determined 
by  a  safety  study  (Mitre  Report  MRT- 
85W28,  Reference  5)  to  be  extremely 
remote.  The  nature  of  the  Instrument 
Flight  Rule  system  ensures  that  aircraft 
are  well  separated.  Examination  of 
locations  in  which  aircraft  are  placed  in 
close  proximity  also  demonstrates 
reasons  why  domino  effects  are  not 
expectd  to  occur.  In  a  holding  pattern, 
no  set  of  conditions  has  been  uncovered 
that  would  cause  more  than  two  aircraft 
in  the  pattern  to  be  displaced  from  their 
altitudes. 

Initially,  it  is  expected  that  an 
increase  in  pilot-controller 
communications  workload  is  likely 
because  of  TCAS  II  TA's  and  RA's,  as 
RA's  might  occur  after  airplanes  have 
been  sequenced  for  approach  on  parallel 
runways.  This  result  is  not  a  function  of 
ATC,  but  rather  of  the  parallel  runway 
distance  separation  and  the  TCAS  II 
coverage. 


UM  I 


Operators  Subject  to  the  TCAS 
Requirement 

The  operations  for  which  TCAS 
installation  would  be  required  are  set 
forth  below.  As  a  preliminary  matter, 
however,  we  want  to  specifically  invite 
comments  on  whether  the  scope  of  the 
proposals  should  be  narrowed  or 
expanded.  While  we  believe  that  we 
have  drawn  the  correct  distinctions 
between  categories  of  operators,  we 
recognize  that  others  may  disagree,  and 
we  want  to  make  it  clear  that  our  final 
rule  may  be  broader  or  narrower  than 
the  current  specific  proposal,  depending 
on  the  nature  of  the  comments  and 
supporting  information  that  is  submitted. 
For  example,  there  might  be  some  kinds 
of  Part  135  operations  (such  as  those 
conducted  wholly  outside  congested 
areas)  for  which  adding  TCAS  would 
not  at  this  time  significantly  affect 
safety.  Similarly,  we  invite  comment  on 
the  scope  of  our  proposals  with  respect 
to  Part  129.  Should  Part  129  operators  be 
given  a  different  schedule  for 
compliance?  If  so,  why?  On  the  other 
hand,  we  also  invite  comments  on 
whether  a  TCAS  system  should  also  be 
required  on  piston-powerd  operations 
under  Parts  135  and  129. 

The  proposed  rule  would  provide  for 
the  installation  of  appropriate  TCAS 
units  on  airplanes  used  in  commercial 
air  carrier,  selected  air  taxi/commuter 
operations,  and  on  airplanes  used  by 
foreign  carriers  flying  in  the  U.S. 
airspace.  The  categories  of  commercial 
aircraft  for  which  TCAS  I  or  II  would  be 
required  have  been  proposed  on  the 
basis  of  the  relative  speed  of  the 
aircraft,  the  size  of  the  aircraft,  and  the 
number  of  pasengers  per  aircraft  who 
would  benefit  from  TCAS  installation. 

Aircraft  operating  exclusively  under 
Part  91,  air  traffic  and  general  operating 
rules,  would  not  be  required  to  have 
installed  any  TCAS  equipment. 
However,  if  an  operator  or  owner  elects 
to  install  a  TCAS  unit,  the  system  must 
be  FAA  approved  and  operated 
according  to  FAA  prescribed 
procedures.  The  TCAS  system  installed 
must  be  shown  to  operate  in  the  ATC 
system  and  coordinate  with  other  FAA 
approved  active  TCAS  systems. 

Part  135  commuter  and  air  taxi 
operators  of  turbine  powered  airplanes 
with  10  to  19  passenger  seats  would  be 
required  to  install  a  TCAS  I  system  to 
provide  TA's  from  other  transponder- 
equipped  aircraft.  These  advisories 
should  give  bearing  and  distance  from 
the  TCAS-equipped  airplane  in  the  case 
where  the  other  aircraft  have  only  a 
Mode  A  transponder  (no  altitude 
reporting).  If  the  intruder  aircraft  is 
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Mode  C-  or  Mode  S-equipped,  the  TCAS 
I  unit  should  also  display  altitude,  which 
Ijrovides  the  pilot  a  sector  both  in  the 
vertical  as  well  as  the  horizontal  plane 
to  lock  for  the  threat  aircraft.  TCAS  I, 
although  not  providing  an  RA,  does 
provide  sufficient  alerting  time  for  the 
pilot  to  visualy  acquire  the  threat 
aircraft  and  iake  evasive  action  if 
necessary.  Although  the  RTCA  minimum 
operational  performance  standard 
(MOPS)  has  been  approved  for  TCAS  I, 
no  system  has  been  built  to  date.  The 
FAA  believes  that  development  of 
collision  avoidance  equipment  that  can 
meet  the  TCAS  I  MOPS  is  well  within 
the  state  of  the  art  for  equipment 
manufacturers  and  that  adequate 
quantities  to  supply  the  commuter/air 
taxi  fleet  can  be  manufactured  during 
the  time  period  proposed. 

Part  135  operators  of  10  to  19 
passenger  seat  turbine  powered 
airplanes  would  be  required  to  have 
installed  a  TCAS  1.  5  years  after  the 
effective  date  of  the  rule.  TCAS  I  does 
not  require  the  installation  of  a  Mode  S 
transponder. 

Part  135  operators  of  20  to  30 
passenger  seat  turbme  powered 
airplanes  would  be  required  to  have 
installed  and  operatmg  a  Mode  S 
transponder  with  a  TCAS  11  4  years 
after  the  effective  date  of  the  rule.  These 
airplantTS  are  of  high  performance,  are 
frequently  operating  in  the  same  high 
density  terminal  airspace  as  the  Part  121 
airplanes  and  therefore  warrant  the 
same  level  of  TCAS  equipment 
performance.  Additionally,  applying  the 
TCAS  II  requirement  to  aircraft  with  this 
number  of  seats  has  the  beneficial  effect 
of  extending  TCAS  II  protection  to  a 
substantial  number  of  air  passengers. 

Parts  121  and  125  operators  would  be 
required  to  have  TCAS  II  and  Mode  S 
installed  and  operating  on  all  aircraft  3 
years  from  the  effective  date  of  the 
proposed  rule.  These  operators  may 
wish  to  upgrade  to  TCAS  III  units  when 
they  become  available.  Much  research  is 
necessary  to  develop  TCAS  III  to  the 
point  that  it  can  be  type  certificated.  As 
discussed  in  Reference  8.  the  ability  to 
produce  operational  TCAS  III  units  is 
several  years  away. 

Part  129  foreign  air  carrier  operators 
of  turbine  powered  airplanes  with 
passenger  seating  configurations  of  10  to 
19  would  be  required  to  have  installed 
and  operating  a  TCAS  I  when  operating 
in  U.S.  airspace  5  years  after  the 
effective  date  of  this  rule.  Foreign  air 
carrier  operators  of  turbine  powered 
airplanes  with  passenger  seating 
configurations  of  20  to  30  seats  would  be 
required  to  have  installed  and  operating 
a  TCAS  II  and  a  Mode  S  transponder 
when  operating  in  U.S.  airspace  4  years 


after  the  effective  date  of  this  rule. 
Foreign  air  carrier  operators  of  airplanes 
with  more  than  30  passenger  seats 
would  be  required  to  have  installed  and 
operating  a  TCAS  II  and  Mode  S 
transponder  when  operating  in  U.S. 
airspace  3  years  after  the  effective  date 
of  this  rule.  The  F.'VA  considers  that  this 
notice  would  encourage  foreign  airplane 
operators  affected  by  this  proposed  rule, 
and  their  airworthiness  authorities,  to 
become  familiar  with  the  associated 
Technical  Standard  Orders  (TSO's)  and 
Radio  Technical  Commission  for 
Aeronautics  (RTCA)  documents  that 
will  form  the  basis  of  approval  and 
manufacture  of  a  TCAS  approved  by  the 
FAA.  The  TCAS  systems  approved  by 
foreign  airworthiness  authorities  would 
be  required  to  be  compatible  and  to 
perform  with  the  FAA-approved  TCAS. 
transponders,  and  ATC  system  when 
operating  in  United  States  airspace. 
Where  the  rules  proposed  in  this 
notice  require  a  TCAS  1  or  II  unit,  the 
intended  minimum  TCAS  units  are  those 
complying  with  the  requirements  of  DO- 
197  and  DO-185  as  appropriate,  with  the 
exception  of  Part  129  foreign  air  carrier 
operators.  Where  the  proposed  rule 
specifies  an  approved  TCAS,  the 
installer  may  elect  TCAS  I.  II.  or  III. 
Where  the  proposed  rule  requires  a 
TCAS  II,  the  installer  may  elect  TCAS  II 
or  III,  There  is  no  requirement,  at  this 
time,  for  the  installation  of  a  TCAS  III 
system.  The  TC.'\S  III  system  is  being 
developed  to  enhance  the  basic  TCAS  II 
system  by  providing  a  m.ore  accurate 
surveillance  capability  and  alternative 
escape  maneuver  selection  in  the 
horizontal  plane.  The  FAA  can  envision 
that  some  operators  mav  want  to  update 
their  TCAS  II  units  to  TCAS  111  when 
available.  The  required  TCAS  III  system 
design  as  will  be  defined  in  the 
applicable  TSO  and  MOPS  would 
permit  the  upgrading  of  a  TCAS  II  unit 
to  a  TCAS  III.  In  the  applicable 
standards  for  TC/\S  II,  whenever  a 
choice  exists  between  TCAS  II  and 
TCAS  III  elements  (i.e..  antenna,  etc.), 
the  TCAS  III  element  would  be  specified 
in  the  TSO  and  MOPS.  The  FAA  is 
committed  to  support  the  development 
of  TCAS  III.  Any  rulemaking  concerning 
mandatory  use  of  TCAS  III  would  be 
handled  separately  from  this 
rulemaking. 

Technical  Standard  Order 

The  RTCA  Special  Committee  SC-147 
has  developed  RTCA  Document  DO- 
197.  Minimum  Operational  Perfoimance 
Standards  (MOPS)  for  An  Active  Traffic 
Alert  and  Collision  Avoidance  System  I 
(Active  TCAS  I).  This  document  will 
form  the  basis  of  a  TSO  that  would 
permit  the  active  TCAS  I  to  be 


manufactured  under  the  TSO  appicval 
system. 

RTCA  Document  DO-185.  Volumes  I 
and  II,  Changes  1  thru  4  (and  MITRE 
Report  MTR-87W00157.  Reference  10). 
"Minimum  Operational  Performance 
Standards  for  Traffic  Alert  and  Collision 
Avoidance  System  (TCAS)  Airborne 
Equipment"  sets  forth  standards  for 
TCAS  II  equipment.  This  document  will 
also  form  the  basis  of  a  TSO  to  permit 
manufacturing  under  the  TSO  approval 
system.  The  TCAS  III  MOPS  will  be  a 
new  RTCA  document  separate  from 
DO-185  but  will  identify  a  system 
functionally  compatible  and 
interchangeable  with  TCAS  II.  The  three 
TCAS  systems  I.  II,  and  III  will  be 
identified  under  the  TSO  system  by 
different  TSO  numbers.  Concurrent  with 
the  publication  of  this  NPRM  the  FAA  is 
publishing  for  comment  draft  TCAS  I 
and  TCAS  II  TSO's  defining  the 
minimum  standards  for  such  units. 

While  FAA  research,  to  date,  has 
focused  on  an  active  TCAS  I.  it  has  been 
suggested  by  some  people  that  a  passive 
(listen  only)  device  may  be  able  to  meet 
the  same  objective  intended  by  the 
proposed  active  TCAS  I  units.  While 
this  regulatory  proposal  and  parallel 
nonregulatory  action  on  a  TCAS  1  TSO 
presupposes  an  active  TCAS  1,  the  FAA 
wishes  to  go  on  record  as  not  being 
opposed  to  a  passive  TCAS  I.  as  long  as 
it  meets  the  same  safety  objectives  of 
DO-197. 

TCAS  Training  Requirements 

The  introduction  of  TCAS  into 
revenue  service  need  have  little  impact 
on  the  existing  regulations  regarding 
required  crew  training,  and  therefore 
should  not  require  a  change  to  the 
existing  training  requirements.  As 
specified  in  §  121.401,  a  Part  121 
certificate  holder  is  required  to 
establish,  obtain  the  appropriate  initial 
and  final  approval  of.  and  provide  a 
training  program  that  meets  the 
requirements  of  Part  121.  Subpart  N,  and 
insure  that  each  crewmember  is 
adequately  trained  to  perform  his/her 
assigned  duties.  This  proposal  would 
include  training  on  TCAS  in  the 
§  121.401  requirement.  Section  121.415(g) 
requires  that  each  crewmember  qualify 
in  any  new  equipment,  including 
modifications  to  airplanes.  Section 
121.407(a)(3)  requires  that  each  airplane 
simulator  and  other  training  device  be 
modified  to  conform  with  any 
modification  to  the  airplane  being 
simulated. 

The  pilot  training  program  for  TCAS 
should  provide  the  flightcrew  the 
necessary  knowledge,  skills  and 
abilities  to  safely  conduct  TCAS 
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operations.  The  training  program  should 
specifically  emphasize,  but  may  not  be 
necessarily  limited  to  the  following 
items: 

1.  A  general  over\'iew  of  the  following 
functions  ofTCASII: 

a.  TCAS  II  is  designed  to  detect 
potential  collision  threats  and  to  provide 
the  flightcrew  with  the  information 
necessary  to  perform  vertical  m.aneuvers 
to  safely  avoid  those  threats. 

b.  TCAS  11  interrogates  the 
transponders  of  nearby  airplanes  to 
determine  range,  bearing,  and  altitude. 
The  results  of  this  interrogation  are  u?ed 
to  predict  the  threat  aircraft's  flight  path. 

c.  The  TCAS  11  computer  determines 
which  tracks  will  be  a  threat  and  must 
be  avoided.  It  then  determines  the 
maneuver  that  will  give  the  safest 
separation.  The  appropriate  displays  are 
then  activated  in  the  cockpit  to  alert  the 
flightcrew  as  to  what  action  is  needed. 

2.  A  detailed  discussion  of  the 
equipment,  components,  and  modes  of 
operation  of  TCAS  should  be  discussed 
with  the  flight  crew  prior  to  the  use  of 
TCAS  during  line  operations.  This 
discussion  should  specifically 
emphasize,  but  may  not  be  necessarily 
limited  to.  the  following  items: 

a.  TCAS  control  panel 

b.  Traffic  advisory  displays 

c.  Resolution  advisory  displavfs)  (C 
and  F/O) 

d.  TCAS  caution  warning  lights  (C  and 
F/O) 

e.  TCAS  audible  and  visual  warning 
system 

3.  A  discussion  of  the  limitations  to 
the  use  of  the  TCAS. 

a.  Nontransponder-equipped  aircraft 

b.  Air  Traffic  Control  interaction 

c.  Procedures  for  returning  to  previous 
clearance  after  responding  to  a  TCAS 
advisory 

d.  F.^A  enforcement  posture 

4.  An  overview  of  the  operational 
procedures  associated  with  the  use  of 
TCAS.  The  training  program  should 
include  a  detailed  discussion  of  the 
normal  and  non-normal  procedures 
associated  with  the  use  of  TCAS. 

a.  F'ach  feature  of  the  TCAS  TA 
display  should  be  explained  in  sufficient 
detail  to  ensure  that  the  flightcrew  is 
aware  of  what  actions,  if  any.  are 
required. 

b.  The  RA  displays  should  be 
expldined  in  sufficient  detail  to  ensure 
that  the  fiightcrew  is  aware  of  what 
actions,  if  any,  are  required. 

c.  The  TCAS  caution/warning  lights 
and  the  aural  annunciations  should  be 
explained  in  sufficient  detail  to  ensure 
that  the  fiightcrew  is  completely  aware 
of  what  actions,  if  any.  are  required. 

5.  A  capability  to  represent  the  TCAS 
environment  in  a  dynamic  way. 


Experience  with  this  type  of  device  has 
indicated  a  need  to  ensure  the  complete 
transfer  of  system  knowledge  from  the 
classroom  to  the  cockpit.  Due  to  the 
uniqueness  of  this  device  and  its 
associated  functions  and  displays,  the 
training  program  should  include  some 
type  of  real  time  interactive  capability. 
This  would  allow  the  flightcrew  to 
experience  the  dynamics  of  the  TCAS 
displays  and  reinforce  the  classroom 
discussions.  The  technology  does  exist 
for  low-cost,  computer-based, 
interactive  training  devices. 

6.  A  definitive  method  of  ensuring  that 
the  flightcrews  demonstrate  a  complete 
understanding  of  the  operational  use  of 
TCAS. 
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2.  Minimum  Operational  Performance 
Standards  for  Active  Traffic  Alert  and 
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7.  Traffic  Alert  and  Collision  Avoidance 
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8.  FAA  report  to  Congress  TCAS  III.  March 
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9.  In-Service  Evaluation  of  the  Sperry 
Dalmo  Victor  Active  Beacon  Collision 
Avoidance  System  (BCAS/TCAS).  DOT/ 
FAA/RD-82/90.  Program  Engineenng  & 
Maintenance  Service.  Washington,  DC  20591. 
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Regulatory  Evaluation 

The  following  is  a  summary  of  the 
industry  cost  impact  and  benefit 
evaluation  for  the  regulatory  changes 
proposed  in  this  notice  to  require  the 
installation  and  use  of  a  TCAS  in  large 
transport  airplanes  and  certain  small 


airplanes.  TCAS.  which  utilizes  the 
Mode  S  transponders  will  provide 
collision  avoidance  capability  in  the 
cockpit  independent  of  the  ATC  ground 
system.  In  addition,  these  proposed 
'rules  would  require  that  all  operators  of 
TCAS-equipped  airplanes  have  an  FAA- 
approved  TCAS  training  program  for 
flight  crewmembers. 

The  NPRM  is  a  result  of  the  FAAs 
and  the  aviation  industry's  efforts  to 
develop  a  workable  midair  collision 
avoidance  system.  The  objective  of  the 
proposals  in  this  notice,  therefore,  is  to 
improve  safety  by  reducing  the  risk  of 
midair  collisions.  The  FAA  has 
considered  several  alternatives  to  the 
proposed  rule.  Among  the  options 
investigated  were  (1)  requiring 
installation  of  TCAS  III.  and  (2) 
measures  to  improve  existing  terminal 
control  areas  (TCA's).  These  are 
nonviable  alternatives.  Waiting  for 
development  of  TCAS  III  would  delay 
reducing  collision  risk  for  limited 
performance  improvements.  TCAS  and 
TCAs  are  not  mutually  exclusive,  but 
implementation  of  measures  to  enhance 
existing  TCA's  without  an  airborne 
collision  avoidance  system  would  forego 
significant  additional  safety  gains. 
Further  analysis  of  these  options  is 
presented  in  the  regulator>'  evaluation 
contained  in  the  docket. 

Summary  of  Costs 

The  FAA  finds  that  with  the  exception 
of  the  proposed  revisions  to  Parts  121, 
129,  and  135.  the  proposals  contained  in 
this  notice  would  have  a  negligible  or  no 
cost  impact. 

The  FAA  recognizes  that  there  would 
be  costs  associated  with- the  proposed 
amendments  to  Part  129.  These  costs  are 
likely  to  be  similar  to  those  incurred  by 
affected  Part  121  and  135  certificate 
holders,  but  have  not  been  quantified 
because  the  burden  of  compliance  v^-ill 
not  be  directly  borne  by  any  sector  of 
U.S.  society. 

The  methods  and  assumptions  used  in 
the  analyses  for  the  revisions  to  Parts 
121  and  135  have  been  developed  by  the 
FAA.  Cost  data  were  obtained  from 
manufacturers,  air  carriers,  and  industry 
trade  associations.  Information  for  the 
estimation  of  benefits  was  obtained 
from  the  safety  records  of  the  NTSB  and 
the  FAA.  The  cost  and  benefits 
calculated  for  these  proposals  have 
been  projected  over  22  years  to  refiect 
the  estimated  useful  life  of  the  proposed 
equipment. 

The  proposed  amendments  to  Part  121 
would  have  an  economic  impact  on 
3.154  existing  airplanes  expected  to  be 
in  service  in  1989  and  3.678  new 
production  and  newly  certificated 
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airplanes  entering  service  between  1990 
and  2011,  because  these  aircraft  would 
be  required  to  be  equipped  with  a  TCAS 
II  system.  Carriers  that  install  TCAS  III 
when  it  becomes  available  would  also 
be  in  compliance  with  the  proposed  rule. 
The  estimated  cost  of  this  proposed 
requirement  is  S748  million  in  1986 
dollars  and  S396  million  discounted. 

The  proposals  to  amend  Part  121  also 
would  require  air  earners  to  develop 
and  implement  an  FAA  approved  TCAS 
II  training  program  for  the  flight 
crewmem.bers.  The  proposed  training 
program  would  require  that  air  carriers 
install  approved  TCAS  II  aerod>7iamic 
data  programs  in  their  flight  simulators 
and  provide  an  additional  one  and  a 
half  hours  of  classroom  instruction 
during  initial  training  for  their  existing 
and  newly  hired  flightcrews.  The 
estimated  cost  of  modifying  the  148 
flight  simulators  currently  in  use  by  Part 
121  certificate  holders  is  $2.2  million  in 
1986  dollars  and  $2.0  million  discounted 
at  a  present  worth  rate  of  10  percent  in 
the  first  year  the  rule  is  in  effect.  The 
estimated  cost  of  requiring  pilots  and 
copilots  of  the  affected  148  Part  121 
certificate  holders  to  undergo  additional 
classroom  training  is  $38.2  million  and 
$16.6  million  discounted  over  t_he 
projected  time  period.  Finally,  the  one 
time  cost  of  developing  an  F/\A- 
approved  TCAS  II  training  program  is 
estimated  to  be  $3.6  million  in  1986 
dollars  and  $3.2  million  discounted  at  a 
rate  of  10  percent  in  the  first  year  the 
rule  is  in  effect.  This  analysis  indicates 
that  the  total  cost  of  compliance  with 
the  equipment  acquisition,  installation, 
maintenance,  and  flight  crewmember 
training  proposals  contained  in  this 
notice  is  estimated  to  have  a  present 
value  of  $417  million  over  the  22-year 
projected  period  of  1989  to  2003. 
Because  this  total  includes  aircraft  not 
now  in  existance,  and  because 
compliance  for  existmg  aircraft  is 
delayed  for  3  to  5  years,  the  total  costs, 
discounted  for  present  worth,  that  would 
be  imposed  by  the  proposed  rule  in  any 
year  are  less  than  $100  million. 

While  the  annual  costs  would  not 
appear  to  exceed  $100  million,  we 
believe  the  total  economic  effect  of  the 
rule  is  sufficient  to  warrant  preparation 
of  a  Regulatory  Impact  Analysis,  as  is 
prepared  for  a  major  rule.  Therefore, 
prior  to  the  adoption  of  a  final  rule,  the 
FAA  will  prepare  a  final  RL\. 

Benefits 

The  benefits  of  the  amendments  to 
Part  121  would  be  to  minimize  the 
possibility  of  midair  collisions  involving 
air  carrier  airplanes.  The  safety  record 
indicates  that  two  catastrophic  midair 
collisions  involving  large  airplanes 


occurred  over  the  15-year  period  of  1972 
to  1986.  The  projection  of  benefits  over 
the  22-year  life  of  the  proposed 
equipment  required  the  development  of 
a  mathematical  model  to  assess  the 
increase  in  collision  risk  that  would 
result  from  the  projected  growth  in 
aviation  traffic  activity.  The  FAA  model 
indicates  that  the  potential  number  of 
midair  collisions  involving  air  carrier 
airplanes  could  increase  to  as  many  as 
six  in  the  22-year  period  following  1989. 
unless  measures  are  implemented  to 
offset  the  effects  of  traffic  growth.  The 
benefit  sensitivity  analysis  estimates 
that  the  num.ber  of  fatalities  in  future 
midair  collisions  involving  large  air 
carrier  airplanes  could  range  from  1.032 
to  1,074,  depending  on  the  size  of  the 
airplanes  involved.  Seventy-seven 
percent  of  the  accidents  are  expected  to 
be  prevented  as  a  result  of  the  Part  121 
TCAS  Proposal.  The  loss  of  four  to  five 
transport  category  airplanes  and  794  to 
827  fatalities  would  be  avoided.  This 
would  prevent  fatality,  injury,  aircraft 
hull,  property,  and  accident 
investigation  costs  of  $985  to  $1,103 
million  (S391  to  $438  million  present 
value).  Thus,  if  the  accident  prevention 
effectiveness  of  the  proposed  equipment 
is  77  percent,  the  benefits  of  the  Part  121 
requirements  would  exceed  its  cost. 

The  proposed  amendments  to  Part  135 
would  require  that  all  turbine  powered 
airplanes  with  10  to  19  passenger  seats 
operating  within  the  ai.-space  identified 
in  this  notice  be  equipped  with  a  TCAS  I 
unit  and  that  all  aircraft  with  20  or  more 
passenger  seats  operating  in  the  same 
airspace  be  equipped  with  a  TCAS  II 
unit.  In  addition,  the  notice  proposes 
that  all  operators  of  TCAS-equipped 
airplanes  have  an  FAA-approved  TCAS 
training  program  for  flight 
crewmembers.  These  proposals  would 
require  the  installation  of  255  TCAS  I 
units  and  571  TCAS  II  units  on  existing. 
new  production,  and  newly  certificated 
airplanes  over  the  22-year  projected 
service  life  of  the  proposed  equipment. 
Again,  carriers  that  implement  TCAS  III 
when  it  becomes  available  would 
comply  with  the  proposed  rule.  Thus,  the 
estimated  cost  of  equipping  3,129 
airplanes  with  TCAS  units  is  $80.6 
million  in  1986  dollars  and  $35.2  million 
discounted  over  the  subject  22-year 
period.  The  estimated  cost  of  requiring 
the  flightcrews  of  affected  air  taxi  and 
commuter  operators  to  undergo 
additional  classroom  training  during  the 
initial  phase  of  flight  training  is  $1.5 
million  in  1986  dollars  and  $.7  million  at 
8  iO  percent  present  worth  rate.  Finally, 
affected  Part  135  operators  required  to 
have  an  FAA-approved  training  program 
will  incur  a  one-time  cost  estimated  to 


be  $1.3  million  in  1986  dollars  and  $1.2 
million  discounted  at  10  percent  the  first 
year  the  rule  is  in  effect.  On  the  basis  of 
the  above,  the  aggregate  impact  of  these 
proposals  on  affected  air  taxis  and 
commuters  is  $83.4  million  in  1986 
dollars  and  $37.1  million  when 
discounted  at  10  percent  over  the  22- 
year  period  of  1989  to  2011. 

The  benefits  of  the  proposed  addition 
to  Part  135  would  be  the  reduction  or 
prevention  of  midair  collisions  involving 
air  taxi  and  commuter  airplanes.  A 
Similar  approach  to  that  used  in  the  Part 
121  benefit  estimate  has  been  applied  to 
the  benefit  analysis  for  the  Part  135 
requirements.  The  safety  record  reveals 
that  seven  catastrophic  accidents 
involving  air  taxi  and  commuter 
operators  occurred  during  the  15-year 
period  of  1972  to  1986.  To  arrive  at  the 
potential  number  of  midair  collisions 
that  may  occur  during  the  projected  22- 
year  period  of  these  proposals,  the  FAA 
has  assumed  that  the  number  of 
accidents  could  increase  in  proportion 
to  the  number  of  projected  air  taxi  and 
commuter  operations  over  the  same  time 
period.  This  calculation  indicates  that, 
in  the  absence  of  preventive  measures, 
the  number  of  accidents  might  increase 
to  as  many  as  25.  The  number  of 
fatalities  associated  with  these 
accidents  is  estimated  to  be  260.  Forty- 
six  percent  of  the  catastrophic  accidents 
are  expected  to  be  prevented  as  a  result 
of  the  proposed  Part  135  amendments. 
The  loss  of  11  to  12  air  taxi  or  commuter 
airplanes  and  approximately  382 
fatalities  would  be  avoided.  This  would 
prevent  fatality,  injury,  aircraft  hull,  and 
accident  investigation  costs  of  $189 
million  ($76  million  present  value).  Thus, 
if  the  accident  prevention  effectiveness 
of  the  proposed  equipment  is  46  percent, 
the  benefits  of  the  Part  135  requirement 
would  exceed  its  cost. 

The  performance  levels  necessary  for 
the  proposals  to  be  cost  effective  appear 
to  be  well  within  reasonable 
expectations.  The  F.\A  believes, 
therefore,  that  enactment  of  these 
proposed  amendments  would 
significantly  reduce  the  number  of  future 
midair  accidents  and  incidents  and  that 
benefits  will  exceed  costs. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
requires  a  review  of  proposed  rules  to 
assess  their  impact  on  small  business.  In 
consideration  of  the  cost  information 
discussed  under  "Regulatory 
Evaluation,"  the  FAA  concludes  that 
these  proposed  amendments  to  Parts  121 
and  135  could  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  However,  the 
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F.'^A  finds  that  there  are  no  viable 
alternatives  for  small  air  carriers  to 
adopt  that  would  reduce  the  cost  of 
compliance  yet  achieve  the  levels  of 
protection  sought  by  these  proposals.  A 
regulatory  flexibility  analysis  discussing 
this  issue  in  more  detail  has  been  placed 
in  docket. 

International  Trade  Impact  Statement 

These  proposals,  if  adopted,  would 
l;ave  little  or  no  impact  on  trade 
opportunities  of  U.S.  firms  doing 
business  overseas  or  for  foreign  firms 
doing  business  in  the  United  States. 
These  proposals  would  impose  the  same 
requirem.ents  on  both  domestic 
operators  under  Parts  121  and  135  of  the 
FAR  and  foreign  air  carriers  subject  to 
Pcirt  129.  The  cost  of  compliance  wilh 
the  proposed  amendments  to  foreign 
carriers  flying  into  the  United  States 
under  Fart  129  is  likely  to  be  very 
similar  to  the  cost  incurred  by  domestic 
operators.  Thus,  neither  domestic  nor 
foreign  air  carriers  will  be  affected 
disproportionately  by  these  proposals. 
Th.ese  proposals,  therefore,  will  not 
cause  a  competitive  fare  disadvantage 
fur  U.S.  carriers  operating  overseas  or 
t(;r  foreign  carriers  operating  in  the 
United  States. 

Uonclusion 

1  he  proposed  rales  contained  in  this 
Ni'RM  would  assist  the  FAA  and  the 
aviation  industry  in  their  efforts  to 
prevt  nt  midair  collisions,  and,  with  the 
e-.ception  of  the  proposed  revisions  to 
Parts  121  and  135,  would  impose  a 
negligible  cost  on  a  minor  portion  of  the 
U.S.  aviation  community.  The  FAA 
believes  that  the  proposed  rules,  if 
adopted,  would  significantly  reduce  the 
number  of  future  midair  collisions;  thus, 
the  estim.ated  benefits  are  expected  to 
exceed  the  estimated  cost  of 
implementation  for  all  operators.  These 
proposals,  if  adopted,  could  have  a 
Significant  economic  impact  on  a 
substantial  number  of  small  entities,  and 
an  initial  regulator^'  flexibility  analysis 
is  contained  in  the  docket.  For  the 
reasons  discussed  under  the  "Cost" 
section  of  the  Regulatory  Evaluation 
above,  the  proposal  does  not  involve  a 
major  rule  under  Executive  Order  12291, 
Because  it  involves  important  DOT 
policy,  the  proposal  is  considered 
significant  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979).  A  copy  of  the  draft 
regulatory  evaluation  for  this  action  is 
contained  in  the  regulatory  docket  A 
copy  of  this  may  be  obtained  by 
contacting  the  person  identified  under 
the  caption,  "FOR  FURTHER  INFORMATION 
CONTACT." 


List  of  Subjecis 

14  CFR  Part  1 

Air  carriers,  Aircraft,  Airplanes,  Air 
safety.  Aviation  safety.  Safety, 

14  CFR  Part  91 

Air  traffic  control. 

14  CFR  Part  121 

Air  carriers,  Aircraft,  Airspace,  Air 
traffic  control.  Aviation  safety,  Safety. 

14  CFR  Part  125 

Aircraft.  Airplanes,  Air  traffic  control. 
14  CFR  Part  129 

Air  carrier.  Aircraft,  Air  traffic  control 

14  CFR  Part  135 

Aircraft,  Airplanes,  Airspace,  Air 
traffic  control,  Aviation  safety.  Safety. 

The  Proposed  Amendments 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  Parts  1,  91, 121, 125, 
129,  and  135  of  the  Feder  '  Aviation 
Regulations  (14  CFR  Parts  1,  91, 121. 125. 
129,  and  135)  as  follows: 

PART  1— DEFNITiON  AND 
ABBREViAiiONS 

1.  The  authc>rity  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  49  U.S.C,  1347,  1348, 1354(a). 
1357(d)(2),  1372, 1421  through  1430. 1432, 1442. 
1443,  1472, 15ia  1522, 1652(e),  1655(c).  1657(f). 
49  U.S.C.  106(g)  (Revised  Pub.  L,  97-449, 
January  12, 198^). 

2.  By  amending  §  1.2  by  adding  new 
definitions  to  read  as  follows: 

§  1.2    [Amended] 

•         *         *         •         * 

"TCAS  I"  means  a  traffic  alert  and 
collision  avoidance  system  1,  which 
utilizes  interrogations  of,  and  replies 
from,  airborne  radar  beacon 
transponders  and  provides  at  least 
traffic  advisories  to  the  pilot. 

'TCAS  11"  means  a  traffic  alert  and 
collision  avoidance  system  II,  which 
utilizes  interrogations  of,  and  replies 
from,  airborne  radar  beacon 
transponders  and  provides  traffic 
advisories  and  resolutions  advisories  in 
the  vertical  plane. 

"TCAS  III"  means  a  traffic  alert  and 
collision  avoidance  system  III,  which 
utilizes  interrogation  of,  and  replies 
from,  airborne  radar  beacon 
transponders  and  provides  traffic 
advisories  and  resolution  advisories  in 
the  vertical  and  horizontal  planes  to  the 
pilot. 


PART  91— GENERAL  OPERATING  AND 
FLIGHT  RULES 

3.  The  authority  citation  for  Part  91 
continues  to  read  as  follows: 

Authority:  U.S.C.  1301(7).  1303.  1344, 1352 
through  1355,  1401,  1421  through  1431.  1471. 
1472. 1502, 1510. 1522,  and  2121  through  2125; 
Articles  12.  29.  31,  and  32(a)  of  the 
Convention  on  International  Civil  Aviation 
(61  Stat.  1180):  42  U.S.C.  4321  et  seq.;  E.O. 
11514;  49  U.S.C.  106(c)  (Revised  Pub.  L  97- 
449.  January  12, 1983*. 

4.  By  adding  new  §  91.26  to  read  as 

follows: 

§  91.26    Traffic  aiert  and  collision 
avoidance  system  equipment  and  use. 

(a)  A/i  airspace:  U.S. -registered  civil 
aircraft.  Any  traffic  alert  and  collision 
avoidance  system  installed  in  a  U.S,- 
registered  civil  aircraft  must  be 
approved  by  the  Administrator. 

(b)  Traffic  alert  and  collision 
avoidance  system,  operation  required. 

Each  person  operating  an  aircraft 
equipped  with  an  operable  traffic  alert 
and  collision  avoidance  system  shall 
have  that  system  on  and  operating. 

PART  121— CERTIFiCATlON.AND 
OPCflATiONS:  D0?»!EST1C.  FLAG,  AND 
SUPPLEMENTAL  AIR  CARRIERS  AND 
COMf.^ERCIAL  OPERATORS  OF 
LARGE  AIRCRAFT 

5.  The  authority  citation  for  Part  121 
continues  to  read  as  follows: 

Authority:  49  U.S.C,  1354(a).  1355. 1356, 
1357, 1401,  1421  through  1430.  1472, 1485,  and 
1502;  49  U,S.C.  106(g)  (Revised  Pub.  L.  97-449, 
January  12, 1983). 

6.  By  adding  new  §  121.358  to  read  as 
follows: 


§  121  358    Trafsic  Alert  and  CclUsion 
Avoidance  System. 

(a)  After  (3  years  after  the  effective 
date  of  this  amendment)  no  person  may 
operate  a  large  airplane  unless  it  is 
equipped  with  an  approved  TCAS  II 
traffic  alert  and  collision  avoidance 
system,  and  the  appropriate  class  of 
Mode  S  transponder. 

(b)  The  airplane  flight  manual 
required  by  §  121.131  of  this  part  shall 
contain  the  following  information  on  the 
TCAS  11  System  required  by  this  section: 

(1)  Appropriate  procedures  for — 
(i)  The  operation  of  the  equipment; 

and 

(ii)  Proper  flightcrew  action  with 
respect  to  the  equipment. 

(2)  An  outline  of  all  input  sources  that 
must  be  operative  for  the  TCAS  to 
function  properly. 
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PART  125— CERTIFICATION  AND 
OPERATION:  AIRPLANES  HAVING  A 
SEATING  CAPACITY  OF  20  OR  MORE 
PASSENGERS  OR  A  MAXIMUM 
PAYLOAD  CAPACITY  OF  6000 
POUNDS  OR  MORE 

7.  The  authority  citation  for  Part  125 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354.  1421  through 
1430,  and  1502;  49  U.S.C.  106(g)  (Revised  Pub. 
L.  97-449).  January  12, 1983). 

8.  By  adding  nt  vv  §  125.224  to  read  as 

follows: 

§125.224     Traffic  Alert  and  Collision 
Avoidance  System. 

(a)  After  (3  years  from  the  effective 
date  of  this  amendment)  no  person  may 
operate  a  large  airplane  unless  it  is 
equipped  with  an  approved  TCAS  II 
traffic  alert  and  collision  avoidance 
system  and  the  appropriate  class  of 
Mode  S  transponder. 

(b)  The  manual  required  by  §  125.71  of 
this  part  shall  contain  the  following 
information  on  the  TCAS  II  system 
required  by  this  section. 

(1)  Appropriate  procedures  for — 
(i)  The  operation  of  the  equipment; 

and 

(ii)  Proper  flightcrew  action  with 
respect  to  the  equipment. 

(2)  An  outline  of  all  input  sources  that 
must  be  operating  for  the  TCAS  II  to 
function  properly. 

PART  129— OPERATIONS  OF 
FOREIGN  AIR  CARRIERS 

9.  By  revising  the  authority  citation  for 
Part  129  to  read  as  follows: 


Authority:  49  U.S.C.  1346.  1354(a),  1356, 
1357,  1421.  1502.  and  1511:  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449,  January  12, 1983). 

10.  By  adding  new  §  129.18  to  read  as 
follows: 

§  129  18     Traffic  Alert  ana  Co:i:S'0" 
Avoidance  System. 

(a)  After  (5  years  from  the  effective 
date  of  this  amendment)  no  foreign  air 
carrier  may  operate  in  the  United  States 
a  turbine  powered  airplane  that  has  a 
passenger  seating  configuration, 
excluding  any  pilot  seat,  of  10  to  19 
seats  unless  it  is  equipped  with  an 
operating  TCAS  I  traffic  alert  and 
collision  avoidance  system. 

(b)  After  (4  years  from  the  effective 
date  of  this  amendment),  no  foreign  air 
carrier  may  operate  in  the  United  States 
a  turbine  powered  airplane  that  has  a 
passenger  seating  configuration 
excluding  any  pilot  seat,  of  20  to  30 
seats,  or  any  large  airplane  unless  it  is 
equipped  with  an  operating  TCAS  II 
traffic  alert  and  collision  avoidance 
system  and  the  appropriate  class  of 
Mode  S  transponder. 

(c)  After  (3  years  from  the  effective 
date  of  this  amendment)  no  foreign  air 
carrier  may  operate  in  the  United  States 
a  turbine  powered  airplane  that  has  a 
maximum  passenger  seating  capacity  of 
more  than  30  seats  unless  it  is  equipped 
with  a  TCAS  II  traffic  alert  and  collision 
avoidance  system  and  the  appropriate 
class  of  Mode  S  transponder. 

PART  135— AIR  TAXI  OPERATORS 
AND  COMMERCIAL  OPERATORS 

1.  The  authority  citation  for  Part  135 
continues  to  read  as  follows: 


Authority:  49  U.S.C,  1354(a).  1355(a).  1421 
through  1431,  and  1502:  49  U,S,C.  106(g) 
(Revised  Pub,  L.  97-449.  January  12, 1983). 

12.  By  adding  new  §  135.180  to  read  as 
follows: 

§  135,180     Traffic  Aie-1  a.-d  Coii  s^on 
Avoidance  System. 

(a)  After  (5  years  from  the  effective 
date  of  this  amendment)  no  person  may 
operate  a  turbine  powered  airplane  that 
has  a  passenger  seating  configuration, 
excluding  any  pilot  seat,  of  10  to  19 
seats  unless  it  is  equipped  with  a 
approved  TCAS  I  traffic  alert  and 
collision  avoidance  system. 

(b)  After  (4  years  from  the  effective 
date  of  this  amendment)  no  person  may 
operate  a  turbine  powered  airplane  that 
has  a  passenger  seating  configuration, 
excluding  any  pilot  seat,  of  20  seats  or 
more  unless  it  is  equipped  with  an 
approved  TCAS  II  traffic  alert  and 
collision  avoidance  system  and  the 
appropriate  class  of  Mode  S 
transponder. 

(c)  The  airplane  flight  manual  required 
by  §  135.21  of  this  part  shall  contain  the 
following  information  on  the  TCAS  I  or 
II  system  required  by  this  section: 

(1)  Appropriate  procedures  for — 
(i)  The  use  of  the  equipment;  and 
(ii)  Proper  flightcrew  action  with 

respect  to  the  equipment  operation. 

(2)  An  outline  of  all  input  sources  that 
must  be  operating  for  the  TCAS  to 
function  properly. 

Issued  in  Washington.  DC.  on  August  21. 
1987 

M.C.  Beard, 

Director  of  Airworthiness. 

[PR  Doc,  87-19496  Filed  8-24-87;  8:45  am] 
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FEDERAL  RETIREMEMT  THRIFT 
INVESTMENT  BOARD 

5CFR  Part  1650 

Methods  of  Withdrawing  Funds  From 
the  Thrift  Savings  Plan 

agency:  Federal  Retirement  Thrift 

Investment  Board. 

ACTION:  Interim  rule  with  request  for 
comments. 

summary:  The  Federal  Retirement  Thrift 
Investment  Board  (the  Board)  was 
established  by  Pub.  L.  99-335  (June  6, 
1986).  the  Federal  Employees' 
Retirement  System  Act  of  1986  (codified 
principally  at  5  U.S.C.  8401  through 
8479).  as  amended  by  Pub.  L.  99-509,  the 
Omnibus  Budget  Reconciliation  Act  of 
1986,  and  Pub.  L.  99-556,  the  F'ederal 
Employees'  Retirement  System 
Technical  Corrections  Act  of  1986,  to 
administer  the  Thrift  Savings  Plan  for 
Federal  employees.  Regulations  of  the 
P)oard  are  contained  in  Title  5,  CFR, 
Chapter  VI,  Parts  1600-1699.  The 
Executive  Director  of  the  Board  is 
publishing  in  Part  1650,  interim 
regulations  concerning  the  procedures 
fur  withdrawing  amounts  from  Plan 
accounts  when  a  participant  separates 
from  Government  service  or  dies. 
DATES:  Interim  rules  August  26, 1987; 
comments  must  be  received  on  or  before 
October  20. 1987. 

ADDRESSES:  Comments  may  be  sent  to: 
K  )bert  Bloom,  Federal  Retirement  Thrift 
Investment  Board.  Post  Office  Box 
l,i899.  Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
F.ibert  Bloom,  (202)  653-7231. 
SUPPLEMENTARY  INFORMATION:  Subpart 
A  defines  the  terms  used  in  this  Part. 
S  ibpart  B  provides  that  a  separation 
p.ickage  containing  the  necessary  forms 
referred  to  in  the  regulations,  with 
instructions,  will  be  given  to 
f  .irticipants  when  they  separate  from 
tiovernment  service.  "This  subpart 
summarizes  the  four  basic  methods  for 
withdrawing  a  participant's  vested 
account  balance  when  he  or  she 
separates  from  service,  depending  upon 
the  participant's  length  of  service. 
Section  1650.6  prescribes  the  rules 
governing  the  participation  in  the  Thrift 
Savings  Plan  by  persons  who  reenter 
government  service  after  having 
separated  with  a  vested  account 
balance.  Sections  1650.7  and  1650.8 
prescribe  the  methods  for  choosing  or 
(  hanging  a  method  of  withdrawl. 

Subpart  C  contains  the  rules  and 
procedures  for  transferring  an  account 
balance  to  an  individual  retirement 


account  (IRA)  or  other  eligible 
retirement  plan  or  account  when  a 
participant  separates  from  service. 
Section  1650.9(a)  provides  that  a 
participant  who  separates  from 
Government  service  before  becoming 
entitled  to  a  basic  annuity  under  FERS 
or  CSRS  must  transfer  his  or  her  account 
balance  to  an  IRA  or  other  eligible 
retirement  plan.  Section  1650.9(b) 
provides  that  if  the  account  balance  is 
less  than  $260,  the  participant  may  be 
paid  in  cash,  subject  to  the  tax  law 
requirement  that  the  money  either  be 
rolled  over  into  an  IRA  or  other 
qualified  plan  within  60  days  or  be 
subject  to  a  penalty  tax. 

Subpart  D  prescribes  the  rules  and 
procedures  for  withdrawing  an  account 
balance  in  one  or  more  substantially 
equal  payments  of  at  least  S25.  Section 
1650.10(c)  provides  that  the  dollar 
amount  of  the  equal  payments  that  the 
participant  specifies  must  be  at  least  as 
great  as  those  prescribed  by  the  Internal 
Revenue  Service.  Participants  choosing 
payment  amounts  that  do  not  meet  the 
IRS  minimums  will  be  given  an 
opportunity  to  adjust  their  payment 
amount  or  choose  a  different  method  of 
payment.  Section  1650.10(d)  provides 
that  at  the  time  a  withdrawal  of  equal 
payments  begins,  the  account  balance 
will  be  transferred  to  the  Government 
Securities  Investment  (G)  Fund  and 
thereafter  the  separated  participant  will 
not  have  the  option  of  transferring  to 
another  investment  fund. 

Subpart  E  contains  the  rules  and 
procedures  under  which  annuities  will 
be  purchased  for  separating  employees 
who  choose  that  method  of  withdrawal. 
Section  1650.14  provides  that  an  annuity 
will  not  be  purchased  if  an  account 
balance  is  less  than  S3500.  This  section 
provides  that  if  the  participant's  vested 
account  balance  is  less  than  $3500,  the 
account  shall  be  distributed,  subject  to 
the  rights  of  spouses,  by  another  method 
for  which  the  participant  is  eligible. 

Subpart  F  implements  5  U.S.C.  8435, 
8351,  and  8467  conferring  on  the  spouse 
of  a  participant  certain  rights  in 
connection  with  account  balances. 
Section  1650.15  summarizes  the  rights  of 
current  and  former  spouses  of 
participants.  Section  1650.16  lists  the 
withdrawal  situations  for  which  the  law 
requires  that  a  current  or  former  spouse 
be  notified.  Section  1650.17  lists  ttie 
withdrawal  elections  that  require  a 
spouse's  consent  and  waiver.  Section 
1650.18  explains  how  a  spouse's  rights 
may  be  waived  by  joint  action  of  the 
participant  and  spouse.  Section  1650.19 
provides  that  where  the  regulations 
require  the  Executive  Director  to  notify 
a  current  or  former  spouse,  this 


requirement  is  satisfied  by  sending  a 
notice  by  certified  mail  to  the  current  or 
former  spouse's  last  address  on  file  with 
the  Plan.  Section  1650.20  provides  that 
the  Executive  Director  may  waive  the 
requirement  of  notice  to  a  spouse  if  the 
participant  presents  proof  that  the 
spouse's  whereabouts  are  unknown. 
Section  1650.21  provides  that  the 
Executive  Director  m.ay  waive  the 
requirement  for  a  spouse's  consent  if  it 
is  shown  that  the  spouse's  whereabouts 
are  unknown  or  that  there  are 
exceptional  circumstances  that  warrant 
such  a  waiver.  Exceptional 
circumstances  may  be  established  only 
by  a  judicial  determination.  Examples  of 
such  determinations  would  be  that  (a) 
the  spouse  and  the  participant  have 
been  maintaining  separate  residences 
with  no  financial  relationship  for  several 
years,  and  (b)  the  spouse  abandoned  the 
participant  but,  for  religious  or  other 
reasons,  the  parties  chose  not  to 
divorce. 

Subpart  G  prescribes  the  rules  and 
procedures  under  which  a  vested 
account  balance  will  be  distributed  to  a 
deceased  participant's  beneficiaries. 
Section  1650.22  provides  that  if  a 
participant  dies  while  employed  by  the 
Government,  his  or  her  vested  account 
balance  will  be  paid  to  the  person  or 
persons  designated  by  the  participant  on 
the  last  Designation  of  Beneficiary  Form 
filed  with  his  or  her  agency.  In  the 
absence  of  a  Designation  of  Beneficiary 
Form,  the  balance  will  be  paid  in  the 
order  prescribed  by  paragraphs  two 
through  six  of  5  U.S.C.  8424(d).  Section 
1650.23  deals  with  situations  where  a 
participant  dies  while  in  government 
service.  Section  1650.24  deals  with 
situations  where  a  participant  dies  after 
separation  from  government  service. 
Subpart  H  prescribes  the  rules  and 
procedures  by  which  the  Executive 
Director  will  handle  court  orders 
obtained  by  spouses  and  former  spouses 
affecting  Thrift  Savings  Plan  accounts. 
Section  1650.26  provides  that  alimony 
and/or  child  support  orders  which  meet 
Social  Security  Act  standards  will  be 
honored.  Section  1650.27  provides  that 
court  orders  purporting  to  divide  a 
participant's  account  balance 
(retirement  benefits  court  orders)  must 
refer  to  the  Thrift  Savings  Plan  account 
specifically  and  meet  other  conditions. 
This  section  also  requires  that  the 
Executive  Director  has  actually  received 
a  court  order  before  it  can  be  honored. 
Section  1650.28  prescribes  the 
documents  and  information  which  must 
be  submitted  with  a  retirement  benefits 
court  order  by  a  spouse  or  the  spouse's 
representative.  The  remainder  of 
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Subpart  H  prescribes  procedures  that 
participants  and  other  interested  parties 
are  to  follow  if  they  wish  to  comment 
upon  or  to  appeal  a  proposed  course  of 
action  by  the  Plan  with  respect  to  a 
court  order.  The  subpart  permits 
participants  and/or  other  aggrieved 
parties  to  appeal  decisions  concerning 
court  orders  to  the  Executive  Director  of 
the  Board. 

Subpart  I  summarizes  the  duties 
which  the  employing  agencies  have  with 
respect  to  transmitting  information  to 
the  Thrift  Savings  Plan  Service  Office. 
Further  details  regarding  these 
procedures  are  contained  in  the 
withdrawal  information  package  which 
will  be  available  to  separating 
employees  and  the  personnel  offices  of 
agencies. 

Regulatory  Flexibility  Act 

1  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
since  the  regulations  will  only  affect  the 
distribution  of  Thrift  Savings  Plan 
account  balances  to  separated  and 
retired  government  employees,  their 
spouses,  former  spouses  and 
beneficiaries. 

Paperwork  Reduction  Act 

1  certify  that  these  regulations  do  not 
require  additional  reporting  under  the 
criteria  of  the  Paperwork  Reduction  Act 
of  1980. 

Waive  of  Notice  of  Proposed 
Rulemaking  and  30-day  Delay  of 
Effective  Date 

Pursuant  to  5  U.S.C.  553(b)(B)  and 
(d](31, 1  find  that  good  cause  exists  for 
waiving  the  general  notice  of  proposed 
rulemaking  and  for  making  these 
regulations  effective  in  less  than  30 
days.  These  regulations  are  being 
published  as  interim  regulations  because 
the  Thrift  Savings  Plan  is  now  in 
operation  and  it  is  necessary  to  have 
procedures  in  place  as  soon  as  possible 
for  the  withdrawal  of  account  balances 
for  the  use  of  participants  in  the  Plan 
who  separate  from  government  service 
or  die  while  in  service. 

List  of  Subjects  in  5  CFR  Part  1650 

Employee  benefit  plans,  Government 
employees,  Retirement.  Pensions. 

Federal  Retirement  Thrift  Investment  Board. 
Francis  X.  Cavanaugh, 

Executive  Director. 

Title  5  of  the  Code  of  Federal 
Regulations  is  amended  to  add  Part  1650 
to  Chapter  V'l  to  read  as  follows: 


CHAPTER  VI— FEDERAL  RETIREMENT 
THRIFT  INVESTMENT  BOARD 

PART  1650— METHODS  OF 
WITHDRAWING  FUNDS  FROM  THRIFT 
SAVINGS  PLAN 

Sec. 

Subpart  A — General 

1650.1     Purpose  and  scope. 
1650 :     Definitions. 

Subpart  B— Withdrawal  Methods;  Changes 
of  Election 

1650.3  Separate  package. 

1650.4  Short  term  employees. 

1650.5  Longer  term  and  disabled  employees. 

1650. 6  Re-employed  participants. 

1650.7  Election  of  withdrawal  method. 

1650.8  Change  of  election. 

Subpart  C— Transfer  to  Other  Plans 

1650  9     Transfer  to  dniV.her  e!:e:b!e  plan 

Subpart  D— Lump  Sum  and  Equal  Payments 
Withdrawal 

1650.10  Withdrawal  by  lump  sum  or  equal 

payments. 

Subpart  E— Annuities 

1650.11  Annuity  option. 

1650.12  Purchase  of  annuity;  methods  of 
payments. 

1650.13  Insurable  interest. 

1650.14  Minimum  balance  for  annuity 
purchase. 

Subpart  F— Spousal  Rights 

1650.15  General. 

1650.16  Withdrawal  elections  requiring 
notification  to  spouses. 

1650.17  Withdrawal  elections  requiring 
spousal  consent  and  waiver. 

1650.18  Spouse's  waiver  of  survivor  annuity. 

1650.19  Notice  to  spouse. 

1650.20  Executive  Director's  waiver  of 
notice  to  spouse. 

1650.21  Executive  director's  waiver  of 
spousal  consent. 

Subpart  G— Death  Benefits 

1650.22  Designation  of  beneficiary. 

1650.23  Death  in  service. 

1650  24    Death  after  separation  from  service. 

Subpart  H— Court  Orders  Affecting  Thrift 
Savings  Plan  Benefits 

1650.25  Purpose. 

1650.26  Alimony  and/or  child  support  court 
orders. 

1650.27  Retirement  benefits  court  orders. 

1650.28  Applications  by  former  spouses  and 
separated  spouses. 

16,50.29    Processing  retirement  benefits  court 

orders 
1650.30-1650.40     [Reserved] 
1650  41     Term.ination  of  former  spouse  or 

separated  spouse  benefits. 

Subpart  I— Agency  Duties 

1650.42  Information. 

1650.43  Retirement  information. 

1650.44  Beneficiary  information. 

1650.45  Forwarding  of  forms  to  the  plan. 


Authority;  5  US  C  8351.  8434(a)(2)(E), 
8434(b),  8435,  8436(b).  8467.  8474(b)(5)  and 

8474(c)(1). 

Subpart  A — General 

^1650.1     Purpose  and  scope. 

This  part  prescribes  the  rules  and 
procedures  under  which  vested  account 
balances  in  the  Thrift  Savings  Plan  will 
be  distributed  upon  the  separation  from 
service  or  death  of  a  participant. 

§  1650.2    Definitions. 

Terms  used  in  this  part  shall  have  the 
following  meanings: 

"Account"  means  a  participant's 
account  in  the  Thrift  Savings  Plan. 

"Account  balance"  means  the  total  of 
employee  and  employer  contributions  in 
an  account,  earnings  thereon, 
adjustments  and  expense  allocations. 

"Act"  means  the  Federal  Employees' 
Retirement  System  Act  of  1986,  Pub.  L. 
99-3r.5,  codified  principally  at  5  U.S.C. 
8401-8479. 

"Alimony  or  child  support  court 
order"  means  a  court  order  which  is 
enforceable  against  an  account  under 
the  terms  of  5  US  C  8437(e)(3)  and  42 
U.S.C.  659. 

"Assistant  General  Counsel"  means 
any  Assistant  General  Counsel  of  the 
Board. 

"Basic  retirement  eligibility"  means 
eligibility  for  an  immediate  or  deferred 
annuity  under  the  Federal  Employees' 
Retirement  System  [FERS]  or  the  Civil 
Service  Retirement  System  (CSRS)  or  for 
benefits  under  Subchapter  1  of  Chapter 
81  of  Title  5,  United  States  Code,  upon 
separation,  or  for  disability  benefits 
under  Subchapters  83  or  84  of  Title  5, 
United  States  Code. 

"Board"  means  the  Federal 
Retirement  Thrift  Investment  Board 
established  pursuant  to  5  U.S.C.  8472. 

"Court  order '  means  any  judgment  or 
property  settlement  issued  or  approved 
by  any  court  of  any  State,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico.  Guam,  the  Northern  Mariana 
Islands,  or  the  Virgin  Islands,  or  any 
Indian  court,  and  which  orders  a 
participant  to  make  child  support  and/or 
alimony  payments  or  which  is  issued  in 
connection  with,  or  incident  to,  the 
divorce,  annulment  of  marriage,  or  legal 
separation  of  a  participant. 

"Creditable  service"  means  service 
described  as  creditable  under  5  U.S.C. 
8411  for  FERS  emplovees  and  5  US.C. 
8332  for  CSRS  employees, 

"CSRS"  means  the  retirement  system 
established  by  Chapter  83  of  Title  5, 
United  States  Code. 

"CSRS  employee"  means  an  employee 
as  defined  in  5  U.S.C.  8331(1)  or  a 
Member  as  defined  in  5  USC.  8331(2). 
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Except  where  the  context  indicates 
otherwise,  the  term  CSRS  employee 
mcludes  a  former  CSRS  employee. 
"Current  spouse"  means  a  Hving 
person  who  is  married  to  an  employee 
or  retiree  at  the  time  of  an  event  referred 
to  in  this  part. 

"Effective  election"  in  this  part  means 
an  electi(in  by  a  participant  which  has 
resulted  in  all  or  part  of  the  participant's 
account  balance  being  distributed  or 
used  to  purchase  an  annuity. 

"Eligible  retirement  plan"  means  an 
Individual  Retirement  Account  (IRA) 
and  other  plans  defined  as  eligible 
retirement  plans  by  section 
402(a)(5)(E)(iv)  of  the  Internal  Revenue 
Code. 

"Employee"  or  "FERS  employee" 
means  an  omployee  as  defined  in  5 
U  S.C.  8401(1)  or  "Member"  as  defined 
in  5  U.S.C.  8401(20).  Except  where  the 
context  indicates  otherwise,  the  term 
"employee"  includes  a  former  employee. 

"Executive  Director"  means  the 
Executive  Director  of  the  Federal 
R(!tirement  Thrift  Investment  Board. 

"FERS"  means  the  retirement  system 
established  by  Chapter  84  of  Title  5, 
United  States  Code. 

"Former  spouse"  means  a  living 
person  who  was  married  for  at  least  9 
months  to  a  participant  who  performed 
at  least  18  months  of  creditable  service 
as  defined  in  5  U.S.C.  8411. 

"Fund  mix"  means  the  proportions  in 
which  an  account  is  divided  among  the 
Government  Securities  Investment  Fund, 
Fixed  Income  Investment  Fund  and 
Common  Stock  Index  Investment  Fund. 

"General  Counsel"  means  the  General 
Counsel  of  the  Board. 

"Plan"  or  'TSP"  means  the  Federal 
Retirement  Thrift  Savings  Plan. 

"Participant"  means  a  person  with  an 
account  in  the  Plan. 

"Qualifying  court  order"  means  a 
court  order  that  meets  the  requirements 
of  §  1650.27. 

"Retirement  benefits  court  order" 
means  a  court  order  which  purports  to 
divide  or  award  plan  retirement  benefits 
to  a  spouse  or  former  spouse. 

"Separated  spouse"  means  a  living 
person  whose  marriage  to  an  employee 
is  currently  subject  to  a  court  order 
granting  a  legal  separation. 

"Short  term  employee"  is  an  employee 
'A  ho  separates  from  government  service 
t.)pfore  attaining  basic  retirement 
eligibility. 

"TSP  Service  Office"  means  the  office 
of  the  Board's  recordkeeper  to  which 
employing  offices  and  separated  or 
retired  participants  must  submit  forms 
or  other  communications  required  by 
this  part. 


Transfer"  means  a  transfer  of  an 
account  balance  to  an  eligible 
retirement  Plan. 

Subpart  B— Withdrawal  Mettiods; 
Changes  of  Election 

§  1650.3    Separation  package. 

At  the  time  of  separation  from 
government  service,  a  participant  shall 
be  given  a  package  containing  the 
various  forms  referred  to  in  these 
regulations  and  instructions  to  be 
followed  by  the  participant  and  his  or 
her  beneficiaries  for  filling  out  these 
forms  in  order  to  obtain  payments  from 
the  paticipant's  vested  account  balance 
pursuant  to  these  regulations. 

§  1650.4    Short  term  employees. 

Subject  to  the  rights  of  spouses  set 
forth  in  Subpart  F,  and  the  minimum 
balance  provisions  of  §  1650. 9(b},  a 
participant  who  separates  from 
government  employment  before  having 
basic  retirement  eligibility  must  transfer 
the  account  balance,  minus  any 
employer  contributions  not  vested  in 
accordance  writh  5  U.S.C.  8432(g).  to 
another  eligible  retirement  plan 
designated  by  the  participant.  Non- 
vested  amounts  shall  be  forfeited. 

§  1650.5     Long  term  and  disabled 
employees. 

Subject  to  the  rights  of  spouses  set 
forth  in  Subpart  F  and  the  minimum 
balance  requirements  of  §  1650.9(b)  and 
§  1650.14,  a  participant  who  separates 
from  government  employment  with 
basic  retirement  eligibility  may  at  the 
time  of  sf  r^aration  or  thereafter 
withdraw  his  or  her  account  by  one  of 
the  following  methods; 

(a)  An  immediate  annuity  for  the  life 
of  the  participant  pursuant  to  Subpart  E. 

(b)  A  deferred  annuity  for  the  life  of 
the  participant  pursuant  to  Subpart  E, 
commencing  on  the  date  the  participant 
specifies,  but  not  later  than  April  1  of 
the  year  following  the  year  in  which  the 
participant  becomes  70'A  years  old. 

(c)  Withdrawal  of  the  balance  in  the 
account  in  one  payment  or  in 
substantially  equal  payments,  to  be 
made  monthly  and  to  commence  no 
earlier  than  the  date  on  which  the 
participant  is  eligible  to  receive  payment 
of  a  basic  FERS  or  CSRS  annuity  and  no 
later  than  April  1  of  the  year  following 
the  year  in  which  the  participant 
becomes  70 "^4  years  of  age. 

(d)  Transfer  to  an  eligible  retiremient 
plan.  i 

§  1650.6    Re-cmployed  participants. 

This  section  contains  the  rules 
governing  the  participation  in  TSP  by 
persons  who  reenter  government  service 


after  having  separated  with  a  vested 
account  balance. 

(a)  Any  portion  of  a  former  account 
balance  which  was  forfeited  at  the  time 
of  initial  separation  remains  forifeited 
after  re-employment. 

(b)  Civilian  service  performed  by  a 
former  participant  during  his  or  her  first 
period  of  service  will  be  added  to 
civilian  service  performed  during 
subsequent  periods  of  service  for  the 
purpose  of  determining  the  vested 
portion  of  the  account  balance  during  or 
after  any  subsequent  period  of  service. 

(c)  If  prior  to  reemployment  the 
participant  had  commenced 
withdrawing  his  or  her  account  balance 
in  equal  payments  pursuant  to  Subpart 
D,  payments  will  cease  upon  re- 
employment. 

(d)  Annuity  payments  being  received 
by  a  re-employed  participant  will 
continue  after  re-employment. 

§  1650.7    Election  of  withdrawal  method. 

At  the  time  of  separation  from 
government  service,  the  participant  shall 
file  with  the  TSP  Service  Office  a 
Statement  Regarding  Spouses.  Form 
TSP-6,  and  an  Election  of  Benefits,  Form 
TSP-7.  If  the  withdrawal  method 
selected  is  an  annuity,  the  participant 
also  shall  file  an  Election  of  Annuity 
Benefits.  Form  TSP-11  and  comply  with 
the  requirements  of  Subpart  E.  The 
employing  office  shall  complete  a 
Validation  of  Retirement  Information, 
Form  TSP-18.  described  in  §  1650.43. 

§  1650.8    Change  of  election. 

(a)  A  participant  may  modify  the  date 
specified  in  a  withdrawal  election,  or 
otherwise  change  an  election  previously 
made,  subject  to  the  following 
conditions: 

(1)  No  modification  of  an  election  may 
be  made  after  the  date  on  which  a 
transfer  to  an  eligible  retirement  plan  is 
made,  a  payment  is  made,  or  an  annuity 
is  purchased. 

(2)  No  modification  may  specify  a 
transfer  payment  date  which  does  not 
allow  at  least  30  days  processing  time 
by  the  Plan. 

(3)  A  participant  may  not  modify  any 
election  so  as  to  affect  the  rights  of  a 
spouse  or  former  spouse  unless  the 
modification  complies  with  Subpart  F. 

Subpart  C— Transfer  to  Other  Plans 

§  1650.9    Transfer  to  another  eligible  plan. 

(a)  A  participant  who  separates  from 
government  service  before  having  basic 
retirement  eligibility  must,  and  a 
participant  who  separates  from 
government  service  with  basic 
retirement  eligibility  may,  transfer  his  or 
her  vested  account  balance  to  an 
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eligible  plan,  subject  to  the  rights  of 
spouses  under  Subpart  F.  Such  a 
Iransfer  is  accomplished  by  filing  with 
the  TSP  Service  Office  an  Election  of 
Benefits.  Form  TSP-7.  and  a  Designation 
of  Qualified  Plan  Form.  TSP-13. 

(bj  If  a  participant's  vested  account 
balance  is  less  than  S250,  he  or  she  may 
choose  to  receive  a  check  for  that 
amount.  In  such  case,  a  Form  1099  will 
be  given  to  the  participant  and  the 
Internal  Revenue  Service  (IRS).  Under 
applicable  provisions  of  the  Internal 
Revenue  Code  and  IRS  regulations,  the 
participant  will  have  60  days  in  which  to 
transfer  the  funds  to  an  eligible 
retirement  plan  to  avoid  a  tax  penalty. 

Subpart  D— Lump  Sum  and  Equal 
Payments  Withdrawal 

§  1650.10     Withdrawal  by  lump  sum  or 
equal  payments. 

(a)  A  participant  who  separates  from 
Government  service  with  basic 
retirement  eligibility  may  withdraw  his 
or  her  account  balance  in  one  lump  sum 
or  substantially  equal  payments  of  not 
less  than  S25  chosen  by  the  participant 
subject  to  the  rights  of  spouses  set  forth 
in  Subpart  F. 

(b)  Commencement  Date.  The 
commencement  date  for  an  equal 
payments  withdrawal  cannot  be  earlier 
than  the  date  on  which  the  participant 
would  become  eligible  to  receive 
payment  of  his  or  her  basic  retirement 
annuity  and  cannot  be  later  than  April  1 
of  the  year  following  the  year  in  which 
the  participant  becomes  70''2  years  old. 

(c)  IRS  Multiple  Payments 
Limitations.  Multiple  payments  also 
must  meet  certain  minimum  limitations 
imposed  by  the  Internal  Revenue  Code 
and  IRS  regulations.  Participants 
choosing  payment  amounts  which  do 
not  meet  these  requirements  will  be 
notified  by  the  TSP  Service  Office  and 
given  an  opportunity  either  to  adjust 
their  selected  amount  to  meet  the 
required  minimum  or  to  choose  another 
method  of  payment. 

(d)  Investment  During  Equal 
Payments  Withdrawal.  At  the  time  of 
the  first  payment  of  an  equal  payments 
withdrawal  the  entire  account  balance 
will  be  transferred  to  the  Government 
Securities  Investment  Fund,  and  the 
participant  will  no  longer  have  the 
option  of  changing  his  or  her  Fund  mix. 

Subpart  E— Annuities 

!>  1650.1 1     Annuity  option. 

Participants  who  have  separated  from 
government  service  with  basic 
retirement  eligibility  ha\e  the  option  of 
having  an  annuity  contract  purchased 
with  their  account  balance,  subject  to 


the  rights  of  spouses  set  forth  in  Subpart 
F. 

§  1650.12    Purchase  of  annuity;  mettiods  o) 
payment 

(a)  At  the  time  a  participant  chooses 
to  have  his  or  her  annuity  commence 
under  this  part. 

(1)  The  Executive  Director  shall 
expend  the  vested  balance  in  the 
account  to  purchase  an  annuity  contract 
of  the  type  chosen  by  the  participant 
from  a  company  which  meets  the 
qualifications  set  forth  by  the  Executive 
Director. 

(2)  Each  annuity  contract  entered  into 
pursuant  to  paragraph  (a)(1)  of  this 
section  shall  be  in  accordance  with 
these  regulations  and  Subchapters  III 
and  VII  of  Chapter  84  of  Title  5.  United 
States  Code. 

(b)  An  eligible  participant  may  select 
an  annuity  pursuant  to  this  part  by 
applying  at  least  30  days  prior  to  the 
requested  commencement  date  of  the 
annuity  on  TSP  Annuity  Benefits,  Form 
TSP-11,  for  one  of  the  following 
methods  of  payment: 

(1)  A  method  which  provides  for  the 
payment  of  a  monthly  annuity  only  to  an 
annuitant  during  the  life  of  the 
annuitant; 

(2)  A  method  which  provides  for  the 
payment  of  a  monthly  annuity  to  an 
annuity  for  the  joint  lives  of  the 
annuitant  and  his  or  her  spouse  and  an 
appropriate  monthly  annuity  to  the  one 
of  them  who  survives  the  other  for  the 
life  of  the  survivor; 

(3)  A  method  described  in  paragraph 
(b)(1)  of  this  section,  which  provides 
annual  increases  in  the  amount  of  the 
annuity  payable; 

(4)  A  method  described  in  paragraph 
(b)(2)  of  this  section,  which  provides 
annual  increases  in  the  amount  of  the 
annuity  payable; 

(5)  A  m.ethod  which  provides  for  the 
payment  of  a  monthly  annuity  to  the 
annuitant  for  the  joint  lives  of  the 
annuitant  and  an  individual  who  has  an 
insurable  interest  in  the  annuitant  as 
defined  in  §  1650.13  and  to  the  one  of 
them  who  survives  the  other  for  the  life 
of  the  survivor;  or 

(6)  Such  other  method  or  methods  of 
payment  as  may  have  been  approved  by 
the  Board. 

(c)  The  five  basic  types  of  annuities 
described  in  paragraphs  (1)  through  (5) 
of  paragraph  (b)  of  this  section,  may  be 
selected  by  participants  with  various 
optional  features  which  will  be 
explained  to  participants  in  literature  to 
be  supplied  to  them  prior  to  the 
selection  of  an  annuity. 

(d)  Commencement  dates.  A  TSP 
annuity  may  commence  no  later  than 
April  1  of  the  year  following  the  year  in 


which  the  participant  becomes  70' . 
years  old. 

5  1650.13     Insurable  interest. 

(a)  Pursuant  to  5  U.S.C. 
8434(a)(2)(E)(i).  the  second  person  in  a 
joint  lives  annuity  with  the  participant 
may  be  a  person  who  has  an  insurable 
interest  in  the  annuitant.  For  this 
purpose  an  "insurable  interest"  is 
presumed  to  exist  with — 

(1)  The  current  spouse. 

(2)  A  blood  or  adopted  relative  closer 
than  first  cousin. 

(3)  A  former  spouse. 

(4)  A  person  with  whom  the 
participant  is  living  in  a  relationship 
that  would  constitute  a  common-l.iw 
marriage  in  jurisdictions  recognizing 
common-law  marriages. 

(b)  When  an  insurable  interest  is  not 
presumed  for  a  named  beneficiary,  the 
participant  must  submit  affidavits  from 
one  or  more  persons  with  personal 
knowledge  of  the  named  beneficiary 
having  an  insurable  interest  in  the 
participant,  stating  the  extent  to  which 
the  named  beneficiary  is  dependent  on 
the  participant,  and  the  reasons  why  the 
named  beneficiary  might  reasonably 
expect  to  derive  financial  benefit  from 
the  continued  life  of  the  participant. 

§  1650.14     Minimum  balance  tor  annuity 
purchase. 

Whenever  the  participant's  vested 
account  balance  is  less  than  $3500, 
notwithstanding  any  other  provisions  of 
this  Part,  an  annuity  shall  not  be 
purchased  and  the  account  shall  be 
distributed,  subject  to  the  rights  of 
spouses,  by  any  other  method  of 
payment  for  which  the  participant  is 
eligible. 

Subpart  F— Spousal  Rights 

§  1650.15     General. 

(a)  Pursuant  to  5  U.S.C.  8435,  8351.  and 
8467,  current  and  former  spouses  of 
participants  are  entitled  under  certain 
circumstances  to: 

(1)  Notification  prior  to  the  transfer  or 
payment  of  all  or  part  of  a  vested 
account  balance  in  accordance  with 
certain  withdrawal  elections; 

(2)  Payment  of  all  or  part  of  a  vested 
account  balance  pursuant  to  a  qualified 
court  order;  or 

(3)  A  survivor  annuity  following  the 
death  of  the  participant. 

[b)  This  subpart  enumerates  the 
circumstances  under  which  such  spousal 
rights  arise  and  prescribes  the 
procedures  which  must  be  followed  by 
participants,  spouses,  former  spouses, 
and  the  Board  to  implement  such  rights. 
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§  1650.16    Withdrawal  elections  requiring 
notification  to  spouses. 

(a)  The  Executive  Director  will 
transfer  a  vested  account  balance  to  an 
eliEible  retirement  plan  for  CSRS  and 
FERS  participants  who  separate  from 
government  service  before  having  basic 
retirement  eligibility  only  after 
notification  of  the  current  and  each 
former  spouse  of  the  participant  prior  to 
notification  of  the  current  spouse  of  the 
pcirticipant  in  accordance  with  §  1650.19. 

fb)  No  election  of  benefits,  change  of 
election  of  benefits,  or  modification  of 
the  commencement  date  of  an  annuity 
can  be  made  effective  for  a  CSRS 
participant  in  accordance  with  the 
requirements  of  §  1650.19. 

§  1650.17    Wittidrawal  elections  requiring 
spousal  consent  and  waiver. 

No  withdrawal  election  may  be  made 
or  changed  by  a  FERS  participant  which 
would  defeat  a  current  spouse's 
entitlement  to  a  survivor  annuity  unless 
the  affected  spouse  and  the  participant 
have  signed  and  filed  a  joint  Waiver  of 
Spouse's  Annuity.  Form  TSP-14. 

§  1650.18    Spouse's  waiver  of  survivor 
annuity. 

(a)  The  right  of  a  spouse  to  a  sui'vivor 
annuity  may  be  jointly  waived  in  writing 
by  the  employee  and  the  spouse  on  Joint 
Waiver  of  Spouse's  Annuity.  Form  FSP- 
14. 

(b)  When  required  by  these 
regulations,  the  joint  waiver  form 
specified  in  (a)  shall  be  filed  with  the 
TSP  Service  Office  prior  to  the  date  that 
an  Election  of  Benefits,  Form  TSP-7,  or 
TSP  Annuity  Benefits,  Form  TSP-11  can 
be  made  effective. 

§  1 6  50. 1 9    Notice  to  spouse. 

(.i)  Wherever  in  these  regulations  it  is 
required  that  the  Executive  Director 
provide  notice  of  an  action  affecting  a 
participant's  account  to  a  spouse  or 
former  spouse  of  a  participant  prior  to 
taking  the  action,  such  requirements 
may  be  satisifed  by  the  TSP  Service 
Office's  sending  a  notice  describing  the 
action  by  certified  mail  to  the  last 
address  of  said  spouse  or  former  spouse 
on  file  with  the  Plan. 

§  1650.20    Executive  Director's  waiver  of 
notice  to  spouse. 

Wherever  in  these  regulations  it  is 
required  that  the  Executive  Director  give 
notice  of  an  action  to  a  spouse  or  former 
spouse  of  a  participant,  the  notice  may 
be  waived  in  cases  where  the 
participant  establishes  to  the 
satisfaction  of  the  Executive  Director 
that  the  current  and/or  former  spouse's 
whereabouts  cannot  be  determined.  A 
request  for  waiv  er  on  this  basis  must  be 


submitted  to  the  Executive  Director 
accompanied  by — 

(a)  A  judicial  or  police  determination 
that  the  current  and/or  former  spouse's 
whereabouts  cannot  be  determined;  or 

(b)  Affidavits  by  the  participant  and 
two  other  persons,  at  least  one  of  whom 
is  not  related  to  the  participant,  attesting 
to  the  inability  to  locate  the  current 
and/or  former  spouse  and  stating  the 
efforts  made  to  locate  the  current  and/ 
or  former  spouse. 

§  1650.21     Executive  Director's  waiver  of 
spousal  consent. 

Wherever  in  these  regulations  a 
spousal  consent  or  spousal  waiver  is 
required,  the  Executive  Director  may 
waive  the  requirement  if  the  participant 
can  show  that: 

(a)  The  spouse's  whereabouts  cannot 
be  determned  in  accordance  with  the 
provisions  of  §  1650.20;  or 

(b)  Due  to  exceptional  circumstances, 
requiring  the  spouse's  consent  or  waiver 
would  otherwise  be  inappropriate.  The 
spousal  consent  requirement  will  be 
waived  based  on  exceptional 
circumstances  only  when  the  participant 
presents  a  judicial  determination 
regarding  the  current  spouse  that  would 
warrant  waiver  of  the  consent 
requirement 

Subpart  G— Death  Benefits 

§  1650.22     Designation  of  beneficiary. 

(a)  Each  participant  may  at  any  time 
designate  on  Form  TSP-3  one  or  more 
beneficiaries  to  receive  the  vested 
amounts  due  from  his  or  her  account  if 
the  participant  should  die  without 
having  made  an  effective  election  of 
benefits  on  Form  TSP-7  (and  Form  TSP- 
11  in  the  case  of  an  annuity).  In  the 
absence  of  an  effective  election  of 
benefits,  the  eccount  shall  be  paid  in  the 
following  order  of  procedence: 

(1)  To  the  beneficiary  or  beneficiaries 
designated  by  the  parficipant  in  a  signed 
and  witnessed  Designation  of 
Beneficiary,  Form  TSP-3,  received  in  the 
employing  office  before  the  death  of  the 
participant.  For  this  purpose,  a 
designation  change  or  cancellation  of 
beneficiary  not  so  executed  and 
received  on  a  Form  TSP-3  has  no  force 
or  effect. 

(2)  If  there  is  no  designated 
beneficiary,  to  the  widow  or  widower  of 
the  participant. 

(3)  If  none  of  the  above,  to  the  chiTd  or 
children  of  the  participant  equally  and 
descendants  of  deceased  children 
equally  by  representation.  For  the 
purpose  of  this  subsection,  child 
includes  a  natural  child  and  an  adopted 
child,  but  does  not  include  a  stepchild. 


(4)  If  none  of  the  above,  to  the  parents 
of  the  participant  equally,  or  the 
survivor  of  them. 

(5)  If  none  of  the  above,  to  the  duly 
appointed  executor  or  administrator  of 
the  estate  of  the  participant. 

(6)  If  none  of  the  above,  to  such  other 
next  to  kin  of  the  participant  as  is 
entitled  under  the  laws  of  the  domicile 
of  the  participant  at  the  date  of  death  of 
the  participant. 

(b)  If  the  order  of  precedence 
specified  in  paragraph  (a)  of  this  section, 
starting  with  paragraph  (a)(2)  (widow  or 
widower)  of  this  section,  is 
unsatisfactory  to  the  participant,  he  or 
she  should  keep  a  current  Designation  of 
Beneficiary,  Form  TSP-3,  on  file  with  his 
or  her  employing  office  (and  after 
separation  with  the  TSP  Service  Office) 
at  all  times.  A  designation  of  beneficiary 
is  not  effective  until  a  complete 
Designation  of  Beneficiary.  Form  TSP-3. 
has  been  received  by  the  employing 
office  (before  separation]  or  by  the  TSP 
Service  Office  (after  separation). 

§  1650.23    Deatti  in  service. 

(a)  If  a  participant  dies  while 
employed  by  the  government,  the 
participant's  vested  account  balance 
will  be  paid  in  a  lump  sum  to  the  person 
or  persons  designated  by  the  participant 
on  the  last  Designation  of  Beneficiary, 
Form  TSP-3,  filed  in  accordance  with 

§  1650.22(b)  or  if  no  Form  TSP-3  has 
been  so  filed,  in  the  order  of  precedence 
provided  in  §  1650.22(a)  (2)  through  (6). 

(b)  Notwithstanding  paragraph  (a),  if 
the  participant  died  after  performing  18 
or  more  months  of  creditable  civilian 
service,  a  former  spouse  of  the  deceased 
participant  is  entitled  to  a  survivor 
annunity  if  a  qualifying  court  order 
expressly  providing  for  the  survivor 
annuity  and  such  additional 
documentation  and  information  as  the 
Executive  Director  may  require  under 

§  1650.28  is  received  by  the  Executive 
Director  prior  to  any  distribution's  being 
made  of  the  account  balance.  This 
paragraph  is  subject  to  the  m.inimum 
annuity  amount  designated  in  §  1650.14 

§  1650.24    Deatti  after  separation  from 
service.  i 

(a)  If  a  separated  participant  dies  and 
his  or  her  account  balance  with  the  Plan 
already  has  been  withdrawn  by  means 
of  one  of  the  methods  specified  in 

§  1650.5.  the  Plan  has  no  further 
responsibility  to  the  participant's 
beneficiaries. 

(b)  Where  the  account  balance  has 
been  used  to  purchase  an  aruiuity,  the 
annuity  contract  will  contain  provisions 
preserving  the  rights  of  spouses  to 
survivor  benefits  consistent  with  5 
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U.S.C.  8435  (c)(1).  (e)(1).  and  (e)(5) 
I'nless  such  rights  have  been  waived 
pursuant  to  §1650.18. 

(c)  If  a  separated  participant  dies  and 
an  account  balance  does  remain, 
payment  will  be  made  m  a  lump  sum, 
subject  to  the  provisions  of  a  qualified 
court  order,  to  the  participant's 
designated  beneficiary  or  next  of  kin  in 
the  order  of  precedence  designated  in 

§  lfi50.22(a)  (2)  through  (6). 

(d)  If  a  separated  participant  dies 
while  receiving  his  account  in 
substantially  equal  payments,  the 
remainder  of  the  account  balance  will 
be  distributed,  subject  to  the  p.'ovisions 
of  a  qualified  court  order,  in  a  lump  sum 
to  the  participant's  designated 
beneficiary  or  next  of  kin  in  the  order  of 
precedence  contained  in  §  1650.22(a)  (2) 
through  (6). 

Subpart  H — Court  Orders  Affecting 
Thrift  Savings  Plan  Benefits 

§  1650.25     Purpose. 

This  subpart  contains  regulations 
prescribing  the  procedures  which  must 
be  followed  by  spouses  or  legal 
guardians  who  have  obtained  court 
orders  which  either: 

(a)  Provide  for  the  enforcement  of  a 
participant's  child  support  or  alimony 
payment  obligations  out  of  a  Plan 
iiccount  balance  (alimony  or  child 
support  court  order)  or 

(b)  Award  a  portion  of  a  participant's 
retirement  benefits  to  a  former  or 
separated  spouse  (retirement  benefits 
court  order). 

§  1650.26    Alimony  and/or  ctuld  suppcrt 
court  orders. 

(a)  Section  8437(e)  (2)  and  (3)  provide 
that  a  participant's  account  balance  in 
the  Plan  is  subject  to  legal  process  for 
the  enforcement  of  court  orders  which 
direct  a  participant  to  make  child 
support  and 'or  alimony  payments  as 
provided  in  section  459  of  the  Social 
Security  Act  (42  U.S.C.  659). 
Accordingly,  upon  receipt  of  such  an 
order  enforceable  against  an  existing 
account  balance,  the  Plan  will  make 
payments  in  compliance  with  the  court 
order  until  the  account  balance  is 
exhausted. 

(b)  Alimony  and/or  child  support 
court  orders  shall  be  certified  ijy  the 
clerk  of  the  issuing  court. 

(c)  Service  of  legal  process  brought  for 
the  enforcement  of  a  participant's 
obligation  to  provide  child  support  or 
make  alimony  payments  shall  be 
accomplished  by  certified  or  registered 
mail.  reti»rn  receipt  requested,  or  by 
personal  service  upon  the  General 
Counsel  or  any  Assistant  General 
Counsel  of  the  Board.  The  address  for 


mail  delivery  is:  Federal  Retirem>ent 
Thrift  Investment  Board,  P.O.  Box  18899, 

Washington.  DC  20036.  The  address  for 
personal  service  and  hand  delivery  is: 
Federal  Retirement  Thrift  Investment 
Board,  Room  214.  IT^IT  H  Street  NW., 
Washington.  DC  20006.  The  telephone 
number  is  202-653-7231.  The  legal 
process  shall  be  accompanied  by  the 
name,  address,  social  security  number, 
and  employing  agency  of  the  participant 
involved.  Receipt  by  an  employing 
agency,  the  TSP  Service  Office,  or  any 
othej:  office  of  the  government  shall  not 
con^titutejecetpt  bv  the  Plan. 

(d)  .Mimony  and/or  child  support 
court  orders  n.-e  not  subject  to  the 
procedures  set  forth  m  §§  1650.27 
through  1650,29  for  Retirement  Benefits 
Court  Orders. 

§  1650.27    Retirement  benefits  court 
orders. 

(a)  A  former  spouse  or  separated 
spouse  is  entitled  to  a  portion  of  a 
participant's  vested  account  balance  if 
the  division  is  expressly  provided  for  by 
a  qualifying  court  order  as  defined  in 
this  section.  The  court  order  must  divide 
the  participant's  account  balance,  award 
a  payment  from  a  participant's  account 
balance,  or  award  a  sur\^ivor  annuity. 

(b)  The  court  order  must  state  the 
former  or  separated  spouse's  share  as  a 
fixed  amount,  as  a  percentage  of  the 
annuity,  or  by  applying  a  formula  that 
does  not  contain  any  \  ariable  whose 
value  is  not  readily  ascertainable  from 
the  face  of  the  order  or  normal  TSP 
records. 

(c)  For  payment  from  a  participant's 
vested  account  balance,  the  court  order 
must  either  state  the  former  or  separated 
spouse's  entitlement  to  a  portion  of  a 
participant's  account  balance,  or  direct 

a  participant  to  pay  a  porbon  of  his  or 
her  account  balance  to  the  former 
spouse  or  separated  spouse.  The  Plan 
will  pay  a  former  spouse  or  separated 
spouse  directly  unless  the  court  order 
expressly  instructs  the  Plan  not  to  do  so. 

(d)  For  awarding  a  former  spouse 
annuity,  the  court  order  must  either 
state  the  former  spouse's  entitlement  to 
a  survivor  annuity  or  direct  a  participant 
to  provide  a  former  spouse  annuity. 

(e)  A  retirement  benefits  court  order 
must  be  received  by  the  Federal 
Retirement  Tlinft  Investment  Board  with 
accom.panying  information  required  by 

§  1650.28,  in  order  to  be  honored. 
Delivery  m.ay  be  by  ordinary,  registered, 
certified,  or  overnight  m.aiJ  or  by  hand. 
The  address  for  mail  delivery  is:  Federal 
Retirement  Thrift  Investment  Board. 
P.O.  Box  18899.  Washington.  DC.  20036. 
The  address  for  hand  delivery  is; 
Federal  Retirement  Thrift  Investment 
Board.  Room  214. 1717  H  Street.  NW.. 


Washington,  DC  20006.  Receipt  by  an 
employing  agency,  the  TSP  Service 
Office,  or  any  other  office  of  the 
government  shall  not  constitute  receipt 
by  the  Plan.  Payments  made  or  annuities 
purchased  by  the  Plan  before  receipt  of 
a  retirement  benefits  court  order  will  not 
be  affected  by  or  be  subject  to  said  court 
order. 

§  1650^8    AppKcatlons  by  former  spouses 
and  separated  spouses. 

(c;)  A  ferr.er  spouse  (personally  or 
through  a  representative)  or  a  separated 
spouse  [personally  or  through  a 
representative)  must  apply  in  writing  for 
payments  or  an  annuity  under  this 
Subpart.  No  special  form  is  required. 

(b)  The  application  letter  must  be 
accompanied  by — 

(1)  A  certified  copy  of  the  court  order 
granting  the  applicant  a  share  of  a 
participant's  account  balance  and/or 
survivor  benefits; 

(2)  A  statement  that  the  court  order 
has  not  been  amended,  superseded,  or 
set  aside; 

(3)  Identifying  information  concerning 
the  participant,  including  his  or  her  full 
name,  date  of  birth,  and  social  security 
number; 

(4)  The  current  mailing  address  of  the 
former  spouse  or  separated  spouse:  and 

(5)  If  the  participant  is  alive,  the 
mailing  address  of  the  participant. 

(c)  When  payments  are  subject  to 
termination  upon  remarriage  pursuant  to 
§  1650.41,  no  payment  will  be  made  until 
the  former  spouse  submits  to  the 
Executive  Director  a  statement  in  the 
form  prescribed  by  the  Executive 
Director  certifying — 

(1)  That  a  remarriage  has  not 
occurred; 

(2)  That  the  former  spouse  will  notify 
the  Executive  Director  within  15 
calendar  days  of  the  occurrence  of  any 
remarriage:  and 

(3)  That  the  farmer  spouse  will  be 
personally  liable  for  any  overpajTnent  to 
him  or  her  resulting  from  a  mamage. 
The  Elxecutive  Director  may 
subsequently  require  recertification  of 
these  statements. 

5  1650.29     Processing  retirement  benefits 
court  orders. 

(a)  Upon  receipt  of  a  retirement 
benefits  court  order  without  an  item  of 
documentabon  required  under  §  1650.28. 
the  General  Counsel  will  notify  the 
person  submitting  the  order  which 
item(s)  is  necessary  to  document  the 
claim  and  that  the  claim  cannot  be 
processed  without  the  missing  item(s). 

(b)  Upon  receipt  of  a  retirement 
benefits  court  order  with  all  the 
documentation  required  under  §  1650.28, 
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the  General  Counsel  will  review  the 
court  order  to  determine  whether  it  is  a 
qualifying  order  under  §  1650  27, 
whether  the  participant  affected  by  the 
order  has  an  account  balance,  and 
whether  he  or  she  is  receiving  or  is 
entitled  to  receive  benefits  or  has  died. 

(c)  If  the  General  Counsel  determines 
tiiat  the  order  is  not  a  qualifying  court 
order,  the  General  Counsel  will  send 
copies  of  his  decision  to  the  participant, 
if  alive,  and  to  the  former  spouse  or 
representative.  The  decision  will  contain 
tiie  following  information: 

(1)  That  the  Board  has  received  a 
court  order  from  the  former  spouse,  but 
the  Board  has  determined  that  the  court 
order  is  nut  a  qualifying  court  order. 

(2)  A  statement  of  the  statute  or 
regulations  under  which  the  court  order 
failed  to  qualify:  and 

(3)  A  statement  of  the  right  to  appeal 
the  decision  to  the  Executive  Director 
and  the  procedure  and  time  limit  for 
submitting  an  appeal. 

(d)  If  the  General  Counsel  determines 
that  the  court  order  is  a  qualifying  court 
order,  the  General  Counsel  will  send  a 
decision  to  the  participant,  if  alive,  the 
form.er  spouse  or  representative,  and 
any  other  claimant  whose  interest  is 
adversely  affected  by  the  court  order. 
The  decision  will  contain  the  following 
information: 

(1)  That  the  Board  has  received  a 
court  order  awarding  a  survivor  annuity 
or  dividing  the  participant's  account 
balance  and  the  date  that  the  Board 
received  the  documentation  required  by 
§  1650.28. 

(2)  The  applicable  law  and  regulations 
under  which  the  Board  is  required  to 
comply  with  the  court  order. 

(3)  That  the  order  is  a  qualifying  court 
order  under  applicable  law  and 
regulations. 

(4)  The  effort  that  compliance  with  the 
court  order  will  have  on  the 
participant's  account  balance. 

15)  How  the  former  spouse's  or 
separated  spouse's  survivor  annuity  or 
share  of  account  balance  was  computed. 

(6)  That,  except  for  an  alimony  and/or 
child  support  court  order  enforceable 
pursuant  to  §  16,50.26.  nothing  is  payable 
before  the  participant's  TSP  retirement 
benefits  are  p.iyable  to  the  participant; 
and 

(7)  That  the  order  must  be  honored 
unless  entitlement  term.inates  under 
§  1650.41. 

(8)  That  the  participant,  the  former 
spouse,  or  any  other  affected  claimant 
may  appeal  the  decision  to  the 
Executive  Director  and  the  procedure 
and  time  limit  for  submitting  an  appeal. 


(e)  If  the  General  Counsel  has 
determined  that  the  court  order  is  a 
qualifying  court  order  but  that  the 
participant  is  not  immediately  eligible  to 
receive  TSP  retirement  benefits,  the 
decision,  in  addition  to  the  information 
listed  in  paragraphs  (d)  (1)  through  (8),  of 
this  section,  will  state: 

(1)  The  effect  that  compliance  with  the 
court  order  will  have,  under  current  law 
and  regulations,  on  future  participant 
TSP  retirement  benefits,  when  payable. 

(2)  How  the  former  or  separated 
spouse's  survivor  annuity  or  share  of 
TSP  retirement  benefits  would  be 
computed  under  current  law  and 
regulations. 

(3)  That  an  order  dividing  a 
participant's  account  balance  will  be 
honored  when  participant's  TSP 
retirement  benefits  become  payable,  and 
an  order  granting  a  survivor  annuity  will 
be  honored  when  the  participant  dies, 
unless  entitlement  terminates  under 

§  1650.41. 

(f)  Except  as  provided  in  this  subpart, 
the  Executive  Director  is  not  required  to 
furnish  notification  to  any  party  of  the 
receipt  of  a  court  order,  its  contents,  or 
any  action  taken  by  the  Executive 
Director  or  the  Plan  with  regard  to  a 
court  ordej. 

§  1650.30-1650.40    [Reservedl. 

§  1650.41     Termination  of  former  spouse 
or  separated  spouse  benefits. 

(a)  The  Plan  will  terminate  a  future 
interest  in  an  account  balance  in  favor 
of  a  former  spouse  or  separated  spouse 
whenever— 

(1)  The  Executive  Director  determines 
that  a  contemporaneous  or  subsequent 
court  order  supersedes  or  sets  aside  the 
qualifying  court  order  or  directs  that  the 
Plan  stop  the  payments;  or 

(2)  Termination  is  required  by  the 
terms  of  the  court  order  awarding 
benefits  to  the  former  spouse  or 
separated  spouse. 

(b)  The  plan  will  terminate  an  interest 
in  survivor  annuity  benefits  in  favor  of  a 
former  spouse  whenever — 

(1)  The  former  spouse  dies; 

(2)  The  former  spouse  remarries 
before  attaining  age  55; 

(3)  A  contemporaneous  or  subsequent 
court  order  determines  that  the 
qualifying  court  order  awarding  the 
benefits  ia  invalid;  or 

(4)  Termination  is  required  by  the 
terms  of  the  court  order  awarding 
benefits  to  the  former  spouse. 

(c)  The  Plan  will  honor  a  qualifying 
court  order  that  appears  valid  on  its  face 
despite  a  pending  appeal  or  other  attack 
on  the  validity  of  the  qualifying  court 


order  unless  the  original  or  reviewing 
court  has  issued  a  stay  of  the  qualifying 
court  order  or  has  ordered  the  Plan  not 
to  honor  the  qualifying  court  order 
pending  the  appellate  or  collateral 
review.  Automatic  stays  under  a  state 
law  will  not  be  honored  unless  the 
original  or  reviewing  court  issues  a 
document  suspending  the  effect  of  the 
qualifying  court  order  pending  the 
review  of  the  qualifying  court  order.  No 
order  described  in  this  paragraph  will  be 
honored  by  the  Executive  Director  prior 
to  its  receipt  as  provided  in  §  1650.27(e). 

Subpart  I— Agency  Duties 

§  1650.42     Information. 

Separating  employees  shall  be 
provided  by  their  employing  offices  with 
information  regarding  the  various 
withdrawal  options  available  from  the 
Plan,  along  with  the  necessary  forms 
and  instructions  for  submission. 

§  1650.43    Retirement  Information. 

At  the  time  of  a  participant's 
separation  from  service,  his  employing 
office  shall  submit  to  the  TSP  Service 
Office  an  executed  Validation  of 
Retirement  Eligibility,  Form  TSP-IS. 
confirming  the  retirement  eligibility,  if 
any,  and  the  date  on  which  participant 
is  eligible  for  basic  retirement  benefits. 

§  1650.44    Beneficiary  information. 

The  employing  office  will  attach  the 
latest  original  Designation  of  Beneficiary 
Form  from  the  participant's  Official 
Personnel  File  to  the  Form  TSP-18,  or 
certify  that  there  is  no  Designation  of 
Beneficiary  Form  in  the  file. 

§  1650.45    Forwarding  of  forms  to  the  plan. 

Employing  offices  shall  submit  the 
Validation  of  Retirement  Eligibility 
Form.  TSP-18.  and  the  Designation  of 
Beneficiary,  Form  TSP-3,  as  required  in 
§§  1650.43  and  1650  44  to  the  TSP 
Service  Office  for  all  separating 
employees.  As  requested  by  the 
separating  employee,  they  may  also 
forward  the  remaining  withdrawal  forms 
completed  by  the  employee  to  the  TSP 
Service  Office.  Employing  agencies  shall 
also  assist  the  beneficiaries  of 
employees  who  die  in  service  in 
completing  the  Application  for  Account 
Balance  of  Deceased  Participant,  Form 
TSP-17,  The  address  of  the  TSP  Service 
Office  is  Thrift  Savings  Plan  Service 
Office,  National  Finance  Center,  P.O. 
Box  61135,  New  Orleans,  Louisiana 
70161-1135. 
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CFR  PARTS  AFFECTED  DURING  AUGUST 


A'  f^  e^a  o'  eac-  -^d"**-..  the  Office  of  ttie  Federal  Register 
puDhs^ies  sepa'a;eiy  a  ust  of  CFR  Sections  Affected  (LSA),  which 
ists  parts  a^a  sections  affected  by  documents  published  since 

t^e  revisron  aate  o'  eac^  title. 


1  CFR 

304    ... 


.29497 


3  CFR 

Proclamation*; 
5365  (Amended 

by  Pr!>:  6690) 29655 

5586 „ -.26959 

5667  28961 

5668 29363 

5689 29365 

5690 29655 

5691 „ 29833 

5692 30125 

5693 30653 

5694 30655 

5695 31975 

Executtve  Orders 
6039  (Revoked  m  part 

bv  PLO  6656) 31623 

12519  (Ar^ended 

by  Proc   5690) 29655 

12528  (Amended 

by  EO  12604) 29495 

12604 29495 

12605 30325 

AcJministrafive  Orders: 

Me-n.^'arCjTis 

Auoust  5.  1987 „..„  29367 

August  12,  1987 32117 

Presidential  Determinations: 
No  87-19  at  August  5, 

1987 31749 

5  CFR 


572 

1603 

28815 

29835 

■'eso 

Proposed  Hutes; 

297 

531....- 

540 -.. 

32280 

28833 

_  29862 

28840 

'870 

874 

1303 

28841 

„.  28841 

31036 

7  CFR 

2 31373 

28 30879 

29 _ 30280 

46 _ _..  30327 

68 31751 

210 30127 

215 „..  30127 

220 301 27 

272 29657 

275 _ 29657 

301 291 73,  31 373 

319 29369 

704 - 29836 

7 1 3 30864 


910 29371, 

916 

.30657,  31601 
31375 

917 

921 

31375 

31375 

923 

92C 

31375 

31375 

926 

931 „, 

944 

..„ -.31977 

31375 

31977 

945 

31375 

946 

31375 

947 

31375 

948 

1033 

31375 

30S86 

1036 

1040 

30886 

30886 

1079 , 

31751 

1250 „... 

31376 

1421 

30657 

1924 

1944 

-30658,32119 
-29174,  31027 

1951 

29174 

1962 

32119 

2054 

Proposed  Ruler 
246 

30889 

31784 

800 

30167 

801 

30167 

802 

30167 

907 

30167 

906 

30167 

920 

28724 

981 

32016 

994 „ „.... 

1004 

-29531,  32240 
31408 

1030 

29196 

1079 

30922 

1421 

30689 

»-~^e 

29531 

8CJR 

204 

30899 

Proposed  Ru'cs 

214 

24Sa....- 

286 

30329 

31784 

29863 

9  CFR 

78 

93 

94 - 

„ 30900 

„...  29498 

30901 

97 

31752 

99 

101..  _ 

29498 

30128 

102 

103 

- 30128 

30128 

104 

30126 

107 „ 

30128 

114 

115 

30128 

30132 

1 18 - 

30132 

318 

30136 
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proposed  Rules: 

1 29865 

2 29865 

91 28842 

92.; 30372 

B4 30373 

317 30922 

318 30925 

381 30922 

1C  CFR 

0 30902,  31601 

1 31601 

2 31 601 

7 31601 

9 29504 

10 31601 

11 31601 

15 31601 

19 31601 

20 31 601 

21 31601 

25 31601 

30 31 601 

35 31601 

40 31601 

50 28963.  31601 

51 31601 

60 31601 

61 31601 

70 31601 

71'. 31601 

72 31601 

73 31601 

74 31601 

75 31601 

95 3 1 60 1 

150 31601 

170 31601 

725 30138 

862 29836 

Proposed  Rules: 

2 29024,  29196,  30512 

9 291 96,  3051 2 

600 31016 

11  CFR 

106 30904 

9001 30904 

9002 30904 

9003 30904 

9004 30904 

9005 30904 

9006 30904 

9007 30904 

9012 3C904 

9031 30904 

9032 30904 

9033 30904 

9034 30904 

9035 30904 

9036 30904 

9037 30904 

9038 30904 

9039 30904 

12  CFR 

21  28681,  31477 

205 30904 

211 30912 

Proposed  Rules: 

206 30690 

220 321 38 

221 29701 

338 30928 

501 29387 


522 ..29030 

523 ..30140 

543 _  29387 

544 _  29387 

545 29387 

546 .29387 

551 _  29387 

620 *  30374 

621 .30374 

1101 29865 


13  CFR 

144  

Proposed  Rules: 

107 

121 

125 


131526 

28842 
29532 
32017 


14  CFR 

39 28682,  28683.' 

28973,28976,29353, 
29372,  29505,  29506, 
30330,31377-31382. 

71 28684-28686, 

28819,29353,29506, 

31383-31387,31614, 

31982 

73 


75 

.  28666, 

97 

.  ?8fl?0. 

121 

125 

127 

129 

135 

1201 

Proposed  Rules: 

1 

39 29032,  29387-; 

29534,30380,31409. 

61 

71 28725,  28726. 

29470,  29474,  20605, 
30168,30381,30512. 

75 30381, 

91 29205, 

121 

125 

129 

135 


8817. 
29371, 
30143, 
31979, 
31981 
28813, 
30914, 
31346, 
-31985 
28685 
28687 
30144 
28938 
28938 
28938 
28933 
28938 
31985 

32268 
29390, 
31410 
29205 
29205, 
29612, 
31411, 
31846 
30382 
32268 
32268 
32268 
32268 
32268 


15  CFR 

368 3175:^32121 

369 32121 

370 31753,  31754,  32121 

371 29373.31753.  32121 

372 32121 

373 32121 

374 31754,32121 

375 32121 

376 32121 

377 29353,  32121 

378 32121 

379 29176.  32121 

380 32121 

381 32121 

382 32121 

383 32121 

384 32121 

385 32121 

386 31753,  32121 

387 32121 

388 32121 

389 29176.32121 

390 ,.32121 


391 32121 

392 32121 

393 32121 

394 32121 

395 32121 

396 32121 

397 32121 

398 32121 

399 29176,  29373,  29839. 

31756,32121 
2301 31496 

16  CFR 

13 31987 

429 29507 

1015 28977 

Proposed  Rules: 

13 29535,  29537,  31412 

429 29539 

17  CFR 

1 28980 

30 28980 

32 28980 

33 29508 

166 28980 

211 31027 

229 301 45,  3091 7 

230 301 45 

239 30145 

240 30145,30331 

249 30917 

Proposed  Rules: 

230 29033,  29206 

239 29033,  3201 8 

274 32018 

18  CFR 

2 30146,30334 

35 30659 

154 29659.  30146,  32018 

1 57 29659,  301 46 

201 30146 

270 29003,  29659,  30146 

271 29003.  29008,  29659, 

30146 

273 29003 

274 29003 

284 29659,  30334,  31029 

389 30659,  32018 

Proposed  Rules: 

385 29216 

410 32024 

19  CFR 

353 30660 

355 30660 

Proposed  Rules: 

101 32025 

20  CFR 

404 29659 

416 29840.  31477,31757, 

32240 
Proposed  Rules: 

320 30383 

340 30383 

416 30169 

21  CFR 

5 29663 

73 29664 

74 28688,  31 990 

101 28690 

131 29509,  31123 


lot.. 
i6n.. 


176 29178 

1 76 29665 

17f 29667 

17| 29841,  30149,  30919 

198 29008.31846 

31P 30042 

34i 30042 

369 30042 

520 30150 

556 29009 

561 ; 29008 

862 29467 

872 30082 

874 32110 

1240  29509 

Proposed  Rules: 

7 30171 

101 28443 

30387 

30387 

193 31632.  32138 

201 31892 

310 31892 

341 31892 

369 31 892 

561 31632,  32133 

872 30107,  30120 

1308 30174,  30175 

22  CFR 

22 29514 

4i; 29374,  29842 

42l 29642 

51 29514 

171 32122 

307 30151 

Proposed  Rules: 

41 29542,  32026,  32095 

42 29542,  32026.  32095 

23  CFR 

630 31388 

659 28691 

24  CFR 

201 32126 

203 32126 

207 31990 

234 32126 

255 31990 

886 29010 

905 29360 

99i0 29360 

Proposed  Rules: 

V5 29038 

511 30388 

731 30388 

81j2 30388 

810 30388 

882 30388 

897 30388 

25  CFR 

2a 30920 

62 301 59 

76 31391 

211 31916 

2l|2 31916 

225 31916 

Proposed  Rules; 

179 29701 

26  CFR 

1 29375.  29668,  30357, 

31992 


48          

301      ,     ... 

602    29 

Proposed  Ru 

1 2J 

301 

601 

602  

27  CFR 

Proposed  Ru 

4 

5 

9    

28  CFR 

Proposed  Ru 

2   

29  CFR 

1910       .    . 

1915 

1917 

1918 

1926 

1928  

2603  

2676 

Proposed  Ri 

1           

5 

103 

1910  

1915 

1917 

1918 

2580 

30  CFR 

750      

816    

935 

946 

Proposed  R 

48 

75 

202 2 

203 

206 2 

207 

210 

212 

218 

241 

256    

925      

943 

946 

UM  I 
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in 


48 31614,  32008 

301 30162 

602 29668,  30162.  31614. 

31992.32008 

Proposed  Rules: 

1 29391,29704,  32242 

301 30177 

601 30996 

602 29704 

27CFR 

Proposed  Rules: 

4 30390 

5 30390 

9    29705 

28CFR 

Proposed  Rules: 

2  30691 

29CFR 

1910 31852 

1915 31852 

1917 31852 

1918 31852 

1926 31852 

1928 31852 

2603 30662 

2676 30358 

Proposed  Rules: 

1         31366 

5 31366 

103 29038 

1910 28727,29620 

1915 28727 

1917 28727 

1918 28727 

2580 31 039 

30  CFR 

750 31621 

816 29180 

935 29515,30666 

946 30668 

Proposed  Rules: 

48   30391 

75 30391 

202 29868,  30776,  30826 

203 29868,  30826 

206 29868,  30776.  30826 

207 30826 

210 30826 

212 29868 

218 29868 

241 30826 

256 29222 

925 29546 

943 30930 

946 28849 

31  CFR 

Proposed  Rules: 

223 29039 

32  CFR 

40 29844 

174 29181,  30766 

292a 29182 

2003 28802,  29793 

Proposed  Rules: 

199 29044,  30391 

33  CFR 

100 29516,  30164,  31395. 

31622 


117 28693,  28694.  30670 

165     30671,  31395.  31762, 
31763 

Proposed  Rules: 

Ch  I 31786 

34  CFR 

221 28814 

309 29816 

315 31958 

350 30060 

351 30060 

352 30060 

353 30060 

354 30060 

355 30060 

356 30060 

357 30060 

358 30060 

359 30060 

363 30546 

371 30554 

386 30554 

502 30322 

504 30322 

524 30322 

607 30526 

608 30536 

609 30536 

614 30560 

629 29824 

631 29140 

632 29140 

633 291 40 

634 29U0 

635 29140 

636 291 40,  30282 

650 29355 

668 30114 

673 29120 

762 29608 

785 30612 

786 30612 

787 30612 

789 30612 

796 30612 

35  CFR 

9 31396 

36  CFR 

7 31764 

222 30359 

1250 29517 

1258 29517 

Proposed  Rules: 

7  31788 

9 26850 

37  CFR 

202  28821 

Proposed  Rules: 

201 28731 

38  CFR 

Proposed  Rules; 

21 30178  314*6 

39  CFR 

10 29697 

20 „ 29697 

111 29011 

965 29012 

40  CFR 

1 30359 


12 30596 

22 30671 

50 29382.  29467.  31701 

51 29383,  29365 

52 28694,  29383,  29385 

32009 

60 28946.  30674 

61 30920 

180 29013,31029,  32128 

228 29845.  30360 

261 28696.  28697,  29846- 

29849 

271 29522.  30681.  30682 

799 28698.  31962  32240 

Proposed  Rules: 

2 29045 

1 3 32098 

22 29222 

24 29222 

50 29392 

52 29392,  29394,  30189 

31789,31791 

60 29548,  31633.  32026 

80 31162,  31274 

86 31162,  31274 

122 30931 

123 30931 

160 31635 

180 29050,  31635 

228 29550,  30189,  31636 

260 29708 

264 31948 

265 29708.  3057D 

268 29992 

270 29708,  30570 

271 30192,  30570 

600 31162,  31274 

761 31738 

763 29228 

795 29395.  29990 

796 29395 

799 29395,  31970 

41  CFR 

1 01  -26 29522,  29523 

201-8 .„ 30280 

Proposed  Rules: 

105-55 31642 

42  CFR 

400 30362 

405 28823 

409 28823 

410 29353 

412 30362 

442 28823 

Proposed  Rules: 

405 29505 

4 1 3 29605 

441 29605 

462 29605 

485 29605 

43  CFR 

4 32130 

3450 28824 

Public  Land  Orders: 
1231  (Revoked  in  pari 

by  PL0  6655) 31623 

6651  (Corrected 

by  PLO  6655) 31623 

6653 29525 

6654 29525 

6655 31 623 

6656 31623 

Proposed  Rules: 

3160 30282,  30310.  30826 

3480 29868 


3560 31643 

5400 28850 

5440 28850 

44  CFR 

64 29164.  31765 

65 290 1 4 ,  290 1 5 

67 29016 

80 30683 

81 30683 

62 30683 

83         30683 

Proposed  Rules: 

65 29228 

67 31417 

302 32140 

45  CFR 

96 31030 

233 28824 

304 32130 

1207 32132 

1208 32133 

1612 28777 

2002 28705 

2010 30582 

Proposed  Rule*: 

16         30194 

402 30194 

1612 28777 

46  CFR 

54 31623 

67 31767 

111 31623 

150 31623 

154  31623 

Proposed  Rules: 

1 31786 

3 31786 

10 31429 

27 29558 

157 31429 

187 31429 

558 29708 

559 29708 

560 29708 

561 29708 

562 29708 

564 29708 

566 29708 

569 29708 

586 29396 

47  CFR 

Ch.  1 31768 

1 „ 31769 

22 29186.  29386 

31 29018 

32 2901 8 

73 28705,  28825.  29851- 

29854,31031,31398,31771- 
31773,32135 

74 31398 

80 28825 

90 29855 

94 29855 

97 28826 

Proposed  Rules: 

Cr.  I  28731 

2 31 432 

22 31 042 

69 31793 

73 28731,27732,  29235. 

29869-29872.  30692,  30694, 

31043,31044,31432,31793- 

31795.32141,32142 


BEST  COPV  WWLABLE 


IV 
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90 29051.  31796 

95 29396 

97 29052 

48CFR 

1 - 30074 

5 _ 30074 

7 30074 

13 „ 30074 

19 30074 

22 30074 

25 30074 

23 30074 

31 30074 

32 30074 

45 30074 

52 30074 

53 30074 

204 28705 

215 28705,30687 

230 28705 

232 30368 

252 3C368 

253 28705 

825 32012 

833 32012 

852 „ 3201 2 

Proposed  Rules: 

47 31722 

52 3''  722 

504 30694 

507 28827 

508 28827 

514 30694 

5 1 5 30694 

522 30694 

525 28828,  30694 

532 30694 

534 30694 

536 30694 

537 30694 

552 28827,  30694 

553 28827,  30694 

904 28716 

952 28716 

S70 28716,  30998 

49CFR 

1 30688 

171 29526 

172 29526 

173 29526 

509 29857 

701 31407 

830 30370 

1002 31773 

1011 301 65 

1 059 321 35 

1132 30165 

1161 30165 

1162 30165 

Proposed  Rules: 

Ch.  X 30393 

172 31486 

571 29873,  30393 

5S0 29556 

647 29709 

1039 29873 

1 165 30933 

1 206 28854 

1249 26854 

50CFR 

17 28780,  28828.  29751, 

29:^54,29784 


20 28717,  29187,  3"773 

32013 

25 29858 

285 28831 

611 29526,  31032,  31631 

655 30166 

661 28721,29019  29020. 

29528,  29700,  29860. 
31033.32015.32135 

662 31631 

663 31034 

672 „ 32137 

674 29020,  30766 

675 28722,  29021,  31032 

685 32015 

Proposed  Rules: 

17 28787,  31045-31051, 

32143,32145 

20.._ 30395 

32 28931 

611 „ 30212 

649.„ „ 28732 

663 29400 

675 30212 


LIST  OF  PUBLIC  LAWS 
Last  List  August  14.  1967 
This  IS  a  continuing  list  of 
public  bilis  from  the  current 
session  of  Congress  which 
have  become  Federal  laws. 
The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  indtviduai  pamphlet  term 
(referred  to  as  "sirp  laws") 
from  the  Supenntendent  of 
Documents,  U  S.  Government 
Pnnting  Office.  Washington, 
DC  20402  (phone  202-275- 
3030) 

H.J.  Res.  31 3 'Pub.  L.  1(XJ-88 

Designating  the  montn  of 
August  1987  as  "National 
Child  Support  Enforcement 
Month',  (Aug,  13.  1987;  101 
Stat   665,  1  page)     Price: 
SI  00 

H.R.  318/Pub.  L.  100-89 

Ysleta  del  sur  Pueblo  and 
Alabama  and  Coushatta  Indian 
Tnbes  of  Taxas  Restoration 
Act    (Aug.  18.  1987;  101  Stat. 
666;  7  pages)     Price    S^00 

H.R.  348/Pub.  L.  100-90 

To  amend  title  39,  United 
States  Code,  to  extend  to 
certain  officers  and  employees 
of  the  United  States  Postal 
Service  the  same  procedural 
and  appeal  rights  with  respect 
to  certan  adverse  personnel 
actions  as  are  afforded  under 
title  5,  United  States  Code,  to 
Federal  employees  in  the 
competitive  service.  (Aug.  18, 
1987.  101  Stat.  673;  1  page) 
Price,  $1.00 

H.R.  921/Pub.  L.   100-91 
To  require  the  Secretary  of 
the  Interior  to  conduct  a  study 
to  determine  the  appropriate 


mtnimum  a'titiide  for  aircraft 
flying  over  national  park 
system  units    (Aug    18.  1987; 
101  Stat   674.  5  pages) 
Price;  $1  00 

H.R.  1403/Pub.  L  100-92 
To  designate  the  United 
States  Post  Office  Building 
located  m  St   Charles,  Illinois. 
as  the  "John  E    Grotberg 
Post  Office  Building".  (Aug. 
18,  1987;  101  Stat.  i)79;  1 
page)    Price:  $1.00 
H.R.  1444/Pub.  L.  100-93 
Medicare  and  Medicaid  Patient 
arid  Program  Protection  Act  of 
1987    (Aug    18.   1987;   101 
Stat.  680;  20  pages)     Pnce 
SI  00 

H.R.  2309/Pub.  L.  100-94 

To  amend  the  Christopher 
Columbus  Quincentenary 
Jubilee  Act.  (Aug,  18.  1987; 
101  Stat.  700;  4  pages) 

Pr.ce    S'  00 

H.R.  2855/Pub.  L  100-95 

Wampanoag  Tribal  Council  of 
Gay  Head,  inc  ,  Indian  Claims 
Settlement  Act  of  1987.  (Aug. 
18,  1987;  101  Stat.  704;  7 
pages)    Price:  $1.00 
HJ.  Res.  216/Pub.  L  100-96 
To  Support  a  ceasefire  m  the 
Iran-Iraq  war  and  a  negotiated 
solution  to  the  conflict.  (Aug. 
18,  1987;  101  Stat.  711;  2 
pages)     Price:  $1,00 

S.  769/Pub.  L.  100-97 

Excellence  m  Mmonty  Hea'th 
Education  and  Care  Act.  (Aug. 
18.  1987;  101   Stat.  713;  2 
pages)     Price;  $1.<X) 

S.  1371/Pub.  L  100-98 

To  des'gnate  the  Federal 
building  located  at  330 
Independence  Avenue,  SW, 
Washington,  District  of 
Columbia,  as  the  "Wilbur  J. 
Cohen  Federal  Building". 
(Aug.  18,  1987;  101  Stat.  715; 
1  page)     Pnce:  Si  00 

S.  1577/Pub.  L.  100-99 

To  extend  certain  protections 
under  title  1 1  of  the  United 
States  Code,  the  Bankruptcy 
Code.  (Aug.  18,  1987.  101 
Stat  716;  1  page)     Price: 
SI. 00 

S.  1597/Pub.  L.  100-100 

To  amend  the  Farm  Disaster 
Assistance  Act  of  1987  to 
extend  the  reporting  date  for 
the  ethanol  cost  effectiveness 
study.  (Aug.  18,  1987;  101 
Stat.  717;  1  page)     Price: 
$1.00 

S.J.  Res.  44/Pub.  L.  100-101 

To  designate  November  1987, 
as  "National  Diabetes  Month". 
(Aug.  18,  1987;  101  Stat.  718; 
1  page)    Price:  $1.00 


S.J.  Res.  49/Pub.  L.  100-102 

To  designate  September  18, 
1987,  as  "National  POW/MIA 
Recognition  Day",  (Aug,  18. 
1987;  101  Stat    719;  1  page) 
Pnce:  $1  00 

S.J.  Res.  87/Pub.  L.  100-103 

To  designate  November  1 7, 
1987.  as  "National  Community 
Education  Day'.  (Aug    18. 
1987:  101  Stat    720;  1  page) 
Pnce    $100 

S.J.  Res.  108/Pub.  L.  100- 
104 

To  designate  October  6.  1987, 
as    "German-American  Day  ". 
(Aug.  18.  1987,  101  Stat.  721; 
1  page)     Pnce:  $1.00 

S.J.  Res.  109/Pub.  L.  100- 
105 

To  designate  the  week 
beginning  October  4.  1987,  as 
"National  School  Yearbook 
Week".  (Aug    18,  1987,  101 
Stat,  722;  1  page)     Price; 
SI  00 

S.J.  Res.  157/Pub.  L.  100- 
106 

To  designate  the  month  of 
October  1987,  as  ""Lupus 
Awareness  Month".  (Aug.  18, 
1987.  101  Stat.  723;  1  page' 
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WHY: 


THE  FEDERAL  REGISTER 
\\n  \T  IT  IS  AND  HOW  TO  I  SE  IT 

Any  person  wno  uses  me  Federal  Register  a.nd  Code  ol 
Federal  Regulations. 

The  Office  of  the  Federal  Regista-. 

Free  public  briefings  (approximatfly  2  1/2  hours)  to 
present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  pubUo's  role  in  the 
development  of  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
system. 

To  provide  the  public  with  access  to  information 
necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  be  no  discussion  of 
specific  agency  regulations. 


WASHINGTON.  DC 
WHEN:  September  29.  at  9  a.m. 

WHERE:  Office  of  the  Federal  Register. 

First  Floor  Conference  Room. 

1100  L  Street  NW.,  Washington,  DC. 
RESERVATIONS:  Janice  Booker,  202-523-5239 
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Agricultural  Marketing  Service 

PROPOSED  RULES 

Milk  mrtrke'ing  orders. 
Eastern  Colorado.  32308 

Agriculture  Department 

See  Agricultural  Marketing  Service;  Animal  and  Plant 

Health  Inspection  Service 

A.nimal  and  Plant  Health  Inspection  Service 

RULES 

P'.ant-related  quarantine,  domestic  and  foreign: 
Unshu  oranges  grown  in  Japan,  32288 

Amy  Department 

NOTICES 

Privacy  Act;  systems  of  records,  32329 
Meetings: 
Science  Board,  32332 
(2  documents) 

Arts  and  Mumanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Career  Federal  Executives,  President  s  Commission  en 

Compensation 
See  Presider.t's  Commission  on  Compensation  of  Career 

Federal  Executives 

Centers  for  Disease  Control 

jL-e  National  Iribtiiuie  for  Ot.cupational  Safety  and  Health 

Civil  Rights  Commission 

NOTICES 

.Meetings;  State  advisory  committees: 

Washington.  32326 
Wyoming,  32326 

Coast  Guard 

PROPOSED  RULES 

Ports  and  waterways  safety: 
San  Juan  Harbor,  PR;  safety  zone,  32314  ( 

NOTICES 

.Meetings: 
Coast  Guard  Academy  Advisory  Committee,  32385 
Eighth  Coast  Guard  District  Advisory  Industry  Day,  32386 
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Atmospheric  Administration:  National  Technical 
Inform.ation  Service 

KOTICES 

.\,;ency  information  collection  activities  under  0MB  review, 
32326 

Committee  tor  the  implementation  of  Textile  Agreements 

NOTICES 

Export  visa  requirements;  certification,  waivers,  etc.: 
Philippines,  32329 


Commodity  Futures  Trading  Commission 

NOTICES 

Meetmgs;  Sunstime  Act,  32393 
(4  documents) 

Defense  Ctpirtrnent 

See  Army  Department;  Defense  Mapping  Agency;  Navy 
Department 

D'^^ense  Mapping  Anepcy 

R'Jl£G 

Freedom  of  Information  Act;  implementation,  32296 

DrjQ  Enforcement  Admnistration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

Hernandez-Samper,  Eusebio,  M.D..  32358 

Nicetown  Pharmacy.  32,359 

Llcdomic  Regulatory  Administration 

NOTICES 

Electricity  export  and  import  authorizations,  permits,  etc.: 

Westmin  Resources  Ltd,,  32333 
Natural  gas  exportation  and  importation: 

Dome  Petroleum  Corp,.  32333 

Kimball  Energy  Corp,.  32334 

Northridne  Petroleum  Marketing  U.S.,  Inc..  32334 

Educdticn  Dep.artment 

RULES 

Freedom  of  intormation  Act;  implementation: 

Uniform  fee  schedule  and  administrative  guidelines,  32524 
NOTICES 
Meetings: 

Educational  Statistics  Advisory  Council,  32333 

Energy  Department 

See  Lconuhuc  Reguiatory  Administration;  Federal  Energy 
Regulatory  Commission 

E.nvironm.enta!  Protection  Agency 

RULES 

Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Cyhexatin,  etc.,  32306 
Diazinon,  etc..  32292 
^Icnourea  sulfuric  acid  adduct,  32305 

PROPOSED  RULiS 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Maryland,  32321 
Hazardous  waste: 
Land  disposal  restrictions — 
Underground  injection  restriction  of  certain  hazardous 
waste,  32446 
Pesticides;  tolerances  in  food,  ani.mal  feeds,  and  raw 
agricultural  commodities: 
.Malathion,  32322 
NOTICES 

Pesticide,  food  and  feed  additive  petitions: 

Insecticide  UCB-87,  32340 
Pesticides;  emergency  exemption  applications: 

Iprodione,  etc.,  32341 
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Superfund  program: 

Remedial  actions  in  compliance  with  applicable  or 
relevant  and  appropriate  Federal  and  State 
environmental  laws;  guidance,  32496 
Wdter  pollution  control;  sole  source  aquifer  designations 
Ohio,  32342 

Equal  Employment  Opportunity  Commission 

RULES 

At;e  d;.scrimindtion  m  employment: 

Piivdte  rights,  waivers  and  releases,  32293 

Executive  Office  of  the  President 

5t'e  Science  and  Technology  Policy  Office 

Family  Support  Administration 

PROPOSED  RULES 

Public  assistance  program: 
Aid  to  families  with  dependent  children — 
Utility  payments  by  applications  or  recipients  living  i  i 
federally  assisted  housing,  32323 

Federal  Aviation  Administration 

RULES 

.■\ir  carriers  certification  and  operations: 
Foreign  air  carriers  and  operators  of  large  U.S.-registerad 
airplanes;  maintenance  requirements,  etc.,  32528 

Federal  Energy  Regulatory  Commission 

NOTICES 

Natural  gas  certificate  tilings; 

United  Gas  Pipe  Line  Co.  et  al.,  32335 
Applications,  hearings,  determinations,  etc.: 

Tennessee  Gas  Pipeline  Co.,  32339 
(2  documents) 

Federal  Highway  Admmistration 

NOTICES 

r:mrv'n.T.ental  statements;  notice  of  intent: 
Tippecanoe  County,  IN,  32386 

Federal  Mine  Safety  and  Health  Review  Commission 

NOTICES 

M;  rt;n<.'^:  Sunshine  Art;  correction,  32394 

Federal  Procurement  Policy  Office 

NOTICES 

\  dlue  engineering  programs  (proposed  circular),  32520 
Federal  Reserve  System 

RULES 

Credit  by  brokers  and  dealers  (Regulation  T): 

Mortgage  related  securities,  32292 
NOTICES 
.•\gency  information  collection  activities  under  0MB  revie^, 

32,344-32346 

(3  documents] 
Meetings;  Sunshine  Act,  32393 
Applications,  hearings,  determinations,  etc.: 
Alaska  Mutual  Bancorporation,  32347 

Food  and  Drug  Administration 

NOTICES 

Animal  and  human  drugs: 

J.D,  Copanos  &  Sons.  Inc.,  and  Kanasco,  Ltd,;  sterile 
injectable  products;  proposed  approval  withdrawn; 
correction,  32394 
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Health  and  Human  Services  Department 

See  Family  Support  Administration;  Food  and  Drug 
Administration;  Health  Resources  and  Services 
Administration;  National  Institute  for  Occupational 
Safety  and  Health;  Public  Health  Service 

Health  Resources  and  Services  Administration 

See  also  Public  Health  Service 
NOTICES 

Grants  and  cooperative  agreements:     j 
Homeless  population  health  care  services,  32347 

Interior  Department 

See  Land  Management  Bureau;  Minerals  Management 
Service 

Internal  Revenue  Ser.ce 

PROPOSED  RULES 
Income  taxes: 
Affiliated  service  groups,  employee  leasing,  and  other 

arrangements.  32502 
Foreign  sales  corporation — 
Foreign  base  company  oil  related  ^come,  32308 

International  Trade  Administration 

NOTICES 

Antidumping; 

Bimetallic  cylinders  from  Japan,  323^ 
Meetings: 

Military  Critical  Technologies  List  Implementation 
Technical  Advisory  Committee,  32327 

Semiconductor  Technical  Advisory  Committee,  32328 


Interstate  Commerce  Commission 

NOTICES 

Motor  carriers;  control,  purchase,  and  tariff  filing 
exemptions,  etc.: 
Norfolk  Southern  Corp.  et  al.,  32357 

Railroad  operation,  acquisition,  construction,  etc.; 
Indiana  &  Ohio  Central  Railroad,  Ina;  correction,  32357 
Indiana  &  Ohio  Rail  Corp.;  correction,  32358 


Justice  Department 
See  also  Drug  Enforcement  Administration:  Juvenile  Justice 
and  Delinquency  Prevention  Office;  Prisons  Bureau 

NOTICES 

U.S.  Trustee  System;  judicial  districts  certifications: 
Florida,  Georgia,  Puerto  Rico,  and  Virgin  Islands.  32358 

Juvenile  Justice  and  Delinquency  Prevention  Office 
NOTICES 

Grants  and  cooperative  agreements: 
Youth  drug  and  alcohol  abuse;  effective  strategies 
systemwide,  introduction,  32360  . 

Labor  Department  I 

See  Mine  Safety  and  Health  Administration;  Occupational 
Safety  and  Healt'  Administration;  Pension  and  Welfare 
Benefits  Administration 

Land  Management  Bureau 

NOTICES 
Meetings: 

Cedar  City  Di,  ♦rict  Grazing  Advisory  Board,  32349 

Coos  Bay  Dist-  ct  Advisory  Council,  32350 

Craig  District  advisory  Council,  32350 

Moab  District  Grazing  Advisory  Board,  32350 
Oil  and  gas  leases: 

Alaska,  32350 
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Wyoming,  32351 
Opening  of  public  lands: 

North  Dakota.  32351 
Realty  actions;  sales,  leases,  etc.: 

Arizona,  32351 
(2  documents) 

California,  32352 

Colorado,  32353 

Oregon,  32353 
Resource  management  plans,  etc.: 

Central  Arctic  management  area  wilderness  study  area, 
AK.  32354 

Lemhi  Resource  Area,  ID.  32356 
Survey  plat  filings: 

Oregon  and  Washington.  32356 

Management  and  Budget  Office 

See  Federal  Procurement  Policy  Office 

Mine  Safety  and  Health  Administration 

PROPOSED  RULES 

Rt'spiratory  protec'ixe  devi'-es:  CFR  Part  removed.  32313 

Mine  Safety  and  Health,  Federal  Review  Commission 

See  Federal  Mine  Safety  and  Health  Review  Commission 

Minerals  Management  Service 

NOTICCS 

Meetings: 
Royalty  Management  Advisory  Committee,  32357 

Minority  Business  Development  Agency 

NOTICES 

B.ismesj  de\'ei(ipment  center  program  apphcations: 
Massachusetts  et  al,  [Editorial  Note;  This  document, 
appearing  at  page  30943  m  the  Federal  Register  of 
A;;gust  18.  1987,  was  listed  incorrectly  in  that  issue's 
table  of  contents.] 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings; 
Dance  Advisory  Panel,  32361 

(2  documents) 
Inter-Arts  Advisory  Panel.  32361 
Partnership  Advisory  Panel,  32361 

National  Highway  Traffic  Safety  Administration 

NOTICES 

.Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 

Michelm  Tire  Corp..  32388 

Nissan  Motor  Corp..  32388 
Motor  vehicle  theft  prevention  standard;  exemption 
petitions,  etc: 

General  Motors,  32386 

National  Institute  for  Occupational  Safety  and  Health 

PROPOSED  RULES 

Occupational  safety  and  health  research: 
Respiratory  protective  devices  used  in  mines  and  mining: 
certification  and  testing  requirements  [Editorial  Note: 
For  a  document  on  this  subject,  see  entry  under 
Public  Health  Service.] 

Nations!  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management; 
Atlantic  surf  clam  and  ocean  quahog,  32306 


NOTICES 

Meetings: 

Gulf  of  Mexico  Fishery  Management  Council,  32328 
Pacific  Fishery  Management  Council,  32328 

National  Science  Foundation 

NOTICES 

Antarctic  Conservation  Act  of  1978;  permit  applications, 
etc.,  32362 

National  Technical  Information  Service 

NOTICES 

Patent  licenses,  exclusive; 
Cancer  Prognostics,  Inc.,  32328 

Navy  Department 

RULES 
Personnel; 
Nonnaval  medical  and  dental  care,  32296 

Nuclear  Regulatory  Commission 

NOTICES 

Meetings.  Sunshine  Act,  32393 
Applications,  hearings,  determinations,  etc.: 

Beaver  Valley  Power  Station,  Unit  1;  presiding  officer, 
32362 

Boston  Edison  Co.,  32363 

Commonwealth  Edison  Co.,  32364 

Duke  Power  Co,  et  al.,  32365 

Houston  Lighting  &  Power  Co.  et  al.,  32363 

Occupational  Safety  and  Health  Administration 

PROPOSED  RULES 

Health  a"C  safety  standards,  etc.: 
Lead;  occupational  exposure,  32312 

Pension  and  Welfare  Benefits  Administration 

NOTtCES 

Meetings; 
Employee  Welfare  and  Pension  Benefit  Plans  Advisory 
Council,  32360 
(2  documents) 

Personnel  Management  Office 

RULES 

Retirement; 
Deposit  and  redeposit  periods;  interest  computation, 

32287 
NOTICES 

Agency  information  collection  activities  under  0MB  review, 
32366 

(2  documents) 
Retirement; 
Civil  Service  Retirement  System — 

Alternative  forms  of  annuity  factors,  32367 
Federal  Employees  Retirement  System — 
Alternative  forms  of  annuity  factors,  32367 

President's  Commission  on  Corrpensation  of  Career 
Federal  Executives 

NOTiCLS 

Meetings,  32368 
Prisons  Bureau 

PROPOSED  RULES 

Inmate  control,  custody,  care,  etc.; 
Discipline  and  special  housing  units;  Discipline  Hearing 
Officer,  32478 
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Public  Health  Service 

See  also  Food  and  Drug  AdminisL-ation:  Heulih  Resources 
and  Services  Administration;  National  Institute  for 
Occupational  Safetv  and  Health  i 

PROPOSED  RULES  "  f 

Occupational  safety  and  health  research: 

Respiratory  protective  devices  used  in  mir.es  and  m.ning; 
certification  and  testing  requirements.  32402 

NOTICES 

Organization,  functions,  and  authority  delegations: 
National  Institutes  of  [lealth,  32349 

Science  and  Technology  Policy  Office 

NOTICES 

Meetings: 

V\hite  House  Science  Council.  32385 


Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 

American  Stock  E.xchange,  Inc.,  32366 

MBS  Clearing  Corp.,  32374 

Options  Clearing  Corp.,  32377 

Pacific  Stock  Exchange,  Inc.,  323:'2,  32oao 
(2  documents) 
Self-regulatory  organizations:  unlisted  trading  privileges: 

Midwest  Stock  Exchange,  Inc.,  32374 
Applications,  hearings,  determinations,  etc.: 

American  Assurance  Underwriters  Group,  Inc.,  32381 

Guardian  Industries  Corp.,  32384 

International  Communications.  Inc.,  32381 

Travelers  Insurance  Co.,  32381 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Iriiplementdtion  of  Textile 
Agreements 


Transportation  Department 

See  Coast  Guard;  Fedtral  .A.viation  Administration;  Federal 
Highway  Administration;  National  Highway  Traffic 
Safety  Administration 

Treasury  Department 

See  also  Internal  Revenue  Service 

NOTICES 

Notes,  Treasury: 

AC-1989,  series,  32389 

L-1992,  series  L-1992,  32390 

Veterans  Administration 

PROPOSED  RULES 

Rating  disabilities  schedules: 
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This   section   of   the   FEDERAL    REGISTER 
contains   regulatory   documents   having 
general   applicability   and   legal   effect,    most 
of   which   are   keyed   to   ancl   codified   in 
the   Code   of   Federal   Regulations,   which   is 
published   under   50   titles   pursuant   to   44 
USC^    1510 

The  Code   of   Federal   Regulations   is   sold 
by   the   Superintendent   of    Documents. 
Prices   of   new   books   are   listed   in  the 
first   FEDERAL   REGISTER   issue   of  each 
week 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  831 

Retirement — Order  of  Precedence  tor 
Deposits  and  Redeposits 

agency:  Office  of  Personnel 

M.inaKi'inent. 

action:  Final  Regulations. 

summary:  The  Office  of  Personnel 
M.in.jgement  (0PM)  is  amending  its  civil 
service  retirement  regulations  to 
formally  establish  an  order  of 
precedence  for  applying  installments 
paid  by  individuals  for  deposit  and 
redeposil.  OPMs  administrative 
practice  has  been  to  apply  installment 
payments  in  the  order  of  precedence 
established  by  OPM  unless  otherwise 
requested  by  the  employee.  This 
levision  will  make  OPM  s  practice  a 
matter  of  regulatujn  and  will  also  serve 
to  notify  employees  of  their  right  to  elect 
a  change  of  the  automatic  order  of 
precedence  for  application  of 
installment  payments. 
EFFECTIVE  DATE:  September  ZH  1987, 
FOR  FURTHER  INFORMATION  CONTACT: 
W.iP.da  Jordan,  (202)632-5582. 
SUPPLEMENTARY  INFORMATION:  On  May 

t),  1!1B(),  wp  published  proposed 
regulations  in  the  Federal  Register  (51 
PR  16701)  to  give  public  notice  of  the 
order  of  precedence  to  be  applied  by 
OP.M  for  installment  payments  on 
deposits  and  redeposits. 

These  regulations  apply  only  to  the 
Civil  Service  Retirement  System  (CSRS). 
Sul)sequent  regulations  will  be  issued  in 
the  near  future  which  will  address  the 
order  of  precedence  for  deposits  and 
redeposits  under  the  Federal  F,mployees 
Retirement  S\slem, 

The  regulations  specified  that  service 
credit  payments  would  be  applied  (1)  to 


redeposits  for  refunds  paid  based  on 
applications  (for  refunds)  received  on  or 
after  October  1.  1982;  (2)  to  redeposits 
for  refunds  paid  based  on  applications 
received  before  October  1.  1982;  (3)  to 
deposits  for  nondeduction  service 
performed  on  or  after  Oi  tober  1,  1982; 
and  (4)  to  deposits  for  nondeduction 
service  performed  before  October  1, 
1982.  The  regulations  also  specified  that 
depositors  can  ask  that  their  service 
credit  paym.ents  be  applied  in  any  other 
specified  order  of  precedence 

We  received  comments  from  one 
individual  and  one  Federal  agency.  Both 
were  greatly  in  favor  of  the  proposed 
regulations.  The  agency  suggested  that  a 
provision  be  added  to  allow  survunrs  to 
choose  an  order  of  precedence  if  the 
deceased  employee  did  not  specifica'.'.y 
m.ake  such  a  request  or  did  not  begin  to 
make  payments  to  the  CSRS  for  the 
deposit  or  redeposit.  We  appreciate  the 
concern  expressed  in  this  comment  but 
would  like  to  point  out  that  the 
regulations  apply  only  to  installment 
payments  begun  by  the  employee. 
Survivors  of  employees  are  prohibited 
from  making  installment  payments  and 
must  pay  the  deposit  and/or  redeposit 
as  applicable  withm  30  days  from  the 
date  OPM  notifies  them  of  the  amount  to 
be  deposited. 

The  agency  also  suggested  that  we 
devise  a  method  of  notifying  employees 
of  the  order  of  precedence  in  applying 
installment  payments  and  the  right  to 
request  a  different  order.  We  will 
consider  adding  this  notification  to  the 
Standard  Form  2803  when  it  becomes 
necessary  to  revise  it  again. 

Comments  from  the  individual  ■* 

suggested  we  change  OPM's  normal 
order  of  precedence  We  considered  this 
suggestion  but  felt  that  it  was 
inappropriate  to  change  the  current 
practice  particularly  because  employees 
are  free  to  request  any  order  they  feel  is 
beneficial. 

E.G.  12291.  Federal  Regulation 

1  have  determined  that  this  is  not  a 
niHjnr  rule  as  defined  under  section  1(b) 
of  EO  12291.  Federal  Regulation. 

Regulatory  Flexibility  Act 

1  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  regulations  will  only  affect 
Federal  employees  and  agencies. 


List  of  Subjects  in  5  CFR  Part  831 

Administrative  practice  and 
procedure,  Claims.  Disability  benefits, 
Firefighters,  Government  employees, 
Income  tax,  intergovernmental  relations. 
Law  enforcement  officers.  Pensions, 
Retirement. 

US  Office  of  Personnel  Management. 
|ame«  E.  Cotvard, 
Deputy  Director. 

Accordingly,  OPM  is  amending  5  CFR 
Part  831.  Subpart  A,  as  follows: 

PART  831— RETIREMENT 

Subpart  A — Administration  and 
General  Provisions 

1  The  authority  citation  for  Subpart  A 
of  Part  831  continues  to  read  as  follows: 

Authority:  5  US  C.  8347;  5  831.102  also 
issued  under  5  U.S.C  8334;  §  831.106  also 
issued  under  5  USC.  552a;  S  831.108  also 
issued  under  5  U.S.C.  8336(d)(2). 

2.  Section  831.105  is  amended  by 
adding  paragraph  (i)  to  read  as  follows; 


§  831.105     Computation  of  lntere«t. 

•  *  •  *  • 

[i)(l)  When  an  individual's  civilian 
service  involves  several  deposit  and/or 
redeposit  periods,  OPM  will  normally 
use  the  following  order  of  precedence  in 
applying  each  installment  payment 
against  the  full  amount  due: 

(i)  Redeposits  of  refunds  paid  on 
applications  received  by  the  individual's 
employing  agency  or  OPM  on  or  after 
October  1,  1982; 

(ii)  Redeposits  of  refunds  paid  on 
applications  received  by  the  individual's 
employing  agency  or  OPM  before 
October  1, 1982; 

(iii)  Deposits  for  noncontributory 
civilian  service  performed  on  or  after 
October  1.  1982,  and 

(iv)  Deposits  for  noncontributory 
service  performed  before  October  1, 
1982. 

(2)  If  an  individual  specifically 
requests  a  different  order  of  precedence, 
that  request  will  be  honored. 

[FR  Doc  87-19610  Filed  8-26-87;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Parts  301  and  319 
(Docket  No.  87-019] 

Unshu  Oranges;  Japan 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule, 

summary:  VJe  are  amending  the  Citrus 
Fruit  regulations  and  the  Unshu  Oranges 
regulations  to  allow  Unshu  oranges 
[Citrus  reticulata  Blanco  var.  unshu, 
also  known  as  Satsuma)  grown  in 
certain  citrus  canker-free  zones  in  Japan 
to  be  imported  and  moved  into  or 
through  all  areas  of  the  United  States 
except  Alabama,  American  Samoa, 
Arizona,  California,  Florida,  Georgia, 
Louisiana,  Mississippi,  Nevada,  New 
Mexico,  North  Carolina,  the  Northern 
Mariana  Islands,  Puerto  Rico.  South 
Carolina,  Texas,  and  the  Virgin  Islands 
of  the  United  States.  This  action  will 
relieve  unnecessan,'  restrictions  on  the 
importation  and  distribution  of  these 
Unshu  oranges  without  increasing  the 
risk  of  spreading  citrus  canker. 
EFFECTIVE  DATE:  September  28, 1987. 
FOR  FURTHER  INFORMATION  rONTACT: 
Stephen  Poe,  Senior  Plant  Pathologist, 
Biotechnology  and  Environmental 
Coordination  Staff,  APHIS,  USDA, 
Room  400,  Federal  Building,  6505 
Belcrest  Road,  HvattsviUe.NlD  20782; 
301^3&-7602. 

SUPPLEMENTARY  INFORMATION: 

Background 

We  proposed,  in  the  Federal  Register 

of  August  13.  1984  (49  FR  32207-32209, 
Docket  No.  83-333),  to  amend  the  Citrus 
Fruit  regulations  (contained  in  7  CFR 
319.28)  and  the  Unshu  Oranges 
regulations  (contained  in  7  CFR  301.83) 
to  allow  Unshu  oranges  [Citrus 
reticulata  Blanco  var.  unshu.  also 
known  as  Satsuma)  grown  in  certain 
citrus  canker-free  zones  in  Japan  to  be 
imported  and  moved  into  or  through  all 
areas  of  the  United  States  except 
Alabama,  American  Samoa,  Arizona, 
California,  Florida,  Georgia,  Louisiana, 
Mississippi,  Nevada,  New  Mexico. 
North  Carolina,  the  Northern  Mariana 
Islands,  Puerto  Rico,  South  Carolina, 
Texas,  and  the  Virgin  Islands  of  the 
United  States,  The  Citrus  Fruit 
regulations  currently  allow  the 
importation  of  these  oranges  only  into 
Alaska,  Hawaii,  Idaho,  Montana, 
Oregon,  and  Washington  under 
specified  conditions.  In  addition,  the 
Unshu  Oranges  regulations  currently 


prohibit  the  interstate  movement  of 
imported  Unshu  oranges  from  these 
areas  into  or  through  any  other  area  of 
the  United  States. 

We  regulate  the  importation  and 
interstate  movement  of  Unshu  oranges 
grown  in  Japan  to  prevent  citrus  canker 
from  Japan  from  being  introduced  into 
the  United  States.  Citrus  canker,  a 
disease  that  affect  citrus,  is  caused  by 
the  infectious  bacterium  Xanthomonas 
campestris  pv.  cltri  (Hasse)  Dye.  The 
disease  exists  in  the  United  States  in 
Guam.  On  August  23, 1984,  the  disease 
was  also  detected  in  Florida.  We  are 
working  with  the  State  of  Florida  to 
eradicate  the  disease  there. 

The  Federal  Register  of  August  13, 
1984,  invited  the  submission  of  written 
comments  on  the  proposed  rule  on  or 
before  October  12, 1984,  and  announced 
that  a  public  hearing  on  the  proposal 
would  be  held  on  September  18, 1984,  in 
Washington,  DC.  We  received  10  written 
comments  before  the  close  of  the 
comment  period.  After  the  detection  of 
citrus  canker  in  Florida,  however,  we 
canceled  the  public  hearing  (Federal 
Register  notice  of  September  17, 1984,  49 
FR  36391,  Docket  No.  84-351)  and 
postponed  action  on  the  proposal  until 
we  could  learn  more  about  the  Florida 
outbreak. 

Having  found  no  evidence  linking  the 
infestations  of  citrus  canker  in  Florida  to 
Unshu  oranges,  we  republished  the 
proposed  rule  (with  minor, 
nonsubstantive  corrections)  in  the 
Federal  Register  of  December  10, 1986 
(51  FR  44481-44483,  Docket  No.  86-341). 
This  document  also  reopened  the 
comment  period  for  60  days  ending 
February  9, 1987,  and  rescheduled  the 
public  hearing  for  January  6, 1987.  Only 
one  person  spoke  at  the  public  hearing, 
and  his  remarks  favored  the  proposed 
rule.  We  received  12  written  comments 
between  December  10, 1986,  and 
February  9,  1987.  giving  us  a  total  of  22 
written  comments.  The  comments  were 
from  state  agencies,  trade  associations, 
and  private  individuals.  Four  comments 
support  the  proposal  as  written;  18 
contain  objections.  All  of  the  objections 
are  discussed  below. 

Based  on  the  reasons  given  in  the 
proposal  and  in  this  document,  we  have 
determined  that  the  proposed 
geographic  restrictions  on  the  movement 
of  Unshu  oranges  from  Japan  into  and 
within  the  United  States,  combined  with 
the  existing  safeguards  employed  in 
Japan  in  growing,  processing,  and 
packaging  the  oranges,  are  adequate  to 
protect  citrus  in  the  United  States  from 
exposure  to  citrus  canker  from  Unshu 
oranges  growm  in  Japan.  Therefore,  we 
are  adopting  the  proposal  as  a  final  rule, 
with  only  minor,  nonsubstantive 


changes  for  clarity  and  the  addition  of 
due  process  procedures  for  the 
withdrawal  of  permits  to  import  Unshu 
oranges. 

Comments 


Stating  that  "the  California 
Department  of  Food  and  Agriculture  has 
intercepted  diseased  fruit,"  one 
commenter  asked  whether  we  are 
certain  that  Japan  is  exporting  canker- 
free  Unshu  oranges.  We  have  made  no 
changes  based  on  this  comment.  No 
interceptions  of  citrus  canker-infected 
Unshu  oranges  fro.m  Japan  have  been 
reported  by  the  California  Department 
of  Food  and  Agriculture.  Furthermore,  it 
is  extremely  unlikely  that  any  Unshu 
oranges  imported  into  the  United  States 
from  Japan  would  be  infected  v.'ith  citrus 
canker.  Unshu  oranges  may  be  imported 
into  the  United  States  from  Japan  only 
in  accordance  with  the  Citrus  Fruit 
regulations  (contained  in  7  CFR  319.28). 
These  regulations  impose  a  number  of 
independent  safeguards  to  ensure  that 
citrus  canker  is  not  carried  into  the 
United  States  by  Unshu  oranges  from 
Japan.  These  safeguards  include 
growing  and  packing  Unshu  oranges  in 
isolated  citrus  canker-free  export  areas 
that  are  surrounded  by  cirtus  canker- 
free  buffer  zones  containing  no  species 
of  citrus  other  than  Citrus  reticulata 
Blanco  var.  unshu;  inspecting  the  trees 
and  oranges  in  the  export  area  and 
buffer  zone  during  growing,  harvesting, 
and  packing;  washing  each  orange  to  be 
exported  in  a  chlorine  solution  that  kills 
surface  bacteria;  and  visually  inspecting 
for  evidence  of  citrus  canker  each 
orange  to  be  exported.  The  export  area 
and  surrounding  buffer  zone  are 
regularly  inspected  for  citrus  canker  by 
plant  pathologists  of  both  Japan  and  the 
United  States.  Any  evidence  of  citrus 
canker  would  disqualify  the  fruit  for 
export  to  the  United  States.  All  Unshu 
oranges  imported  into  the  United  States 
in  accordance  with  the  Citrus  Fruit 
regulations  also  are  subject  to  a  final 
examination  at  the  port  of  arrival  by 
inspectors  of  the  United  States 
Department  of  Agriculture.  Citrus 
canker  has  never  been  found  on  any 
Unshu  oranges  exported  from  Japan       ^ 
under  the  conditions  described  above. 
We  are  therefore  confident  that  Unshu 
oranges  imported  into  the  United  States 
from  Japan  present  a  negligible  risk  of 
carrying  citrus  canker  bacteria. 

One  commenter  asserted  that  Unshu 
oranges  are  imported  into  the  United 
States  from  areas  in  Japan  that  have 
serious  infestations  of  citrus  canker, 
and,  once  in  the  United  States,  "will 
spread  [citrus  canker]  due  to  totally 
inadequate  state-border  inspection 


UM  I 
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procedures";  another  commenter 
maintained  that  "Type  A  citrus  canker 
could  be  transmitted  on  the  Japanese 
Unshu  oranges  shipped  to  a  state  near 
our  Texas  citrus  industry'  and 
subsequently  find  its  way  into  our 
industry";  and  a  third  commenter  argued 
that  "once  brought  into  a  "safe  state.' 
canker  infected  fruit  could  eventually  be 
transported  to  a  production  area  in  the 
United  States."  Several  commenters 
asserted  that  expanding  the  area  into 
which  L'nshu  ora.iges  may  be  im.ported 
and  distributed  would  cause  an  increase 
in  the  number  of  Unshu  oranges 
"transshipped"  into  citrus-producing 
states,  particularly  by  tourists  and  other 
individuals  in  private  automobiles,  and 
would  therefore  increase  the  risk  of 
citrus  canker  being  introduced  into  these 
states. 

These  comments  voice  two  concerns: 
(1)  That  the  Unshu  oranges  imported 
into  the  United  States  from  Japan  are 
contaminated  with  citrus  canker 
bacteria,  and  (21  that  the  Unshu  oranges 
will  be  moved  into  states  where  they  are 
prohibited  by  the  quarantine  imposed  by 
the  Unshu  Oranges  regulations 
(contained  in  7  CFR  301.83).  We  have 
made  no  changes  based  on  these 
comments.  Under  the  Citrus  Fruit 
regulations,  we  allow  Unshu  oranges  to 
be  imported  from  Japan  only  under 
permit.  The  permit  states  that  the 
oranges  may  be  moved  only  into  certain 
states.  In  addition,  each  box  of  Unshu 
oranges  must  be  stamped  or  imprinted 
with  a  warning  that  Unshu  oranges  m,ay 
be  moved  only  into  listed  states,  and 
each  orange  must  be  wrapped  in  tissue 
paper  stamped  or  imprinted  with  the 
same  information.  Our  experience 
indicates  that  the  restricted  destination 
permit  and  the  marking  requirements 
are  sufficient  to  notify  importers  and 
shippers  of  the  quarantine  on  Unshu 
oranges. 

There  may  be  some  risk  of  tourists  or 
other  individuals  carrying  Unshu 
oranges  into  stales  where  the  fruit  is 
prohibited.  Even  if  some  Unshu  oranges 
were  brought  into  citrus-producing 
states,  it  is  extremely  unlikely  that  these 
oranges  would  be  the  source  of  any 
citrus  canker  infection.  First,  the  oranges 
would  have  to  be  contaminated  with 
citrus  canker  bacteria.  As  we  have 
already  discussed,  Unshu  oranges  may 
be  imported  into  the  United  States  only 
under  safeguards  that  have  been 
demonstrated  to  be  effective  in  keeping 
Unshu  oranges  free  of  citrus  canker 
bacteria.  Our  regulations  prohibit  the 
movement  of  Japanese  Unshu  oranges 
into  certain  states  only  as  a  precaution 
against  the  very  remote  possibility  that 


citrus  canker  bacteria  could  go 
undetected  on  imported  Unshu  oranges. 

In  the  event,  however  remote,  that  an 
Unshu  orange  contaminated  with  citrus 
canker  bacteria  should  reach  a  citrus- 
producing  state,  these  bacteria  could 
establish  a  new  infection  only  under  an 
unlikely  combination  of  circumstances. 
First,  the  bacteria  on  the  skin  of  the  fruit 
would  have  to  be  released  without 
coming  into  contact  with  any  of  the 
natural  juice  of  the  fruit  since  citrus 
canker  bacteria  are  quickly  killed  by 
contact  with  the  acidic  juice.  Then  the 
bacteria  would  have  to  setde  on  young, 
live  twigs  or  leaves  of  host  plants. 
Finally,  certain  conditions  of 
temperature  and  humidity  would  have  to 
occur  for  the  bacteria  to  cause  an 
infection  in  the  host  plant.  While  this 
combination  of  circumstances  is 
theoretically  possible,  there  is  no 
evidence  that  fruit  or  peel  of  any  citrus 
variety  has  ever  been  the  cause  of  citrus 
canker  infection  under  field  conditions. 
Furthermore,  the  amounts  of  Unshu 
oranges  carried  into  these  states  in  this 
manner  probably  would  be  negligible 
because  tourists  and  other  individuals 
would  expect  to  find  plenty  of  citrus 
fruit  already  there.  Therefore,  although 
the  quarantine  on  Unshu  oranges  is  a 
valuable  safeguard  against  the 
establishment  of  citrus  canker  in  the 
United  States,  a  breach  of  the  domestic 
quarantine,  or  the  failure  of  any  other 
single  safeguard,  is  unlikely  to  result  in 
the  spread  of  citrus  canker. 

Two  commenters  urged  careful 
monitoring  of  the  movement  of  Unshu 
oranges  within  the  United  States  to 
prevent  illegal  transshipment,  and  one 
of  the  commenters  suggested  "following 
the  movement  of  Unshu  oranges  to 
ensure  enforcement  of  the  total 
protocol."  Another  commenter,  asserting 
that  transshipment  would  increase  the 
risk  of  citrus  canker  being  introduced 
into  citrus-producing  states,  asked 
whether  there  would  be  additional 
inspectors  or  stations  to  guard  against 
transshipment  and  whether  the 
Department  of  Agriculture  would  "aid 
producers  whose  trees  become  infected 
as  a  result  of  the  relaxation  [of  the 
domestic  quarantine  on  Unshu 
oranges]."  We  have  made  no  changes 
based  on  these  comments.  Relying  on 
our  experience  in  monitoring  and 
enforcing  domestic  quarantines,  we 
have  determined  that  adequate 
personnel  are  available  in  citrus- 
producing  areas  to  monitor  the  Unshu 
oranges  quarantine.  We  do  not  expect 
that  additional  inspectors  will  be 
required.  Also,  because  we  believe  that 
Unshu  oranges  are  an  extremely 
unlikely  source  of  any  new  citrus  canker 


infections,  it  does  not  appear  necessary 
to  establish  a  program  to  aid  producers. 

Several  commenters  linked  their 
objections  to  the  proposed  rule  to  the 
citrus  canker  problem  in  Florida.  One  of 
these  commenters  stated  that  the 
"U.S.D.A.'s  past  track  record  for  keeping 
imported  diseases  and  pests  out  of 
Florida  is  not  good"  and  that  "the 
present  U.S.D.A.  inspection  and 
treatment  program  to  prevent  the 
introduction  and  spread  of  this  disease 
is  .  .  .  inadequate."  The  others  said 
that  the  proposed  rule  should  not  be 
adopted  until  more  is  known  about  the 
source  of  the  citrus  canker  in  Florida. 
We  have  made  no  changes  based  on 
these  comments.  Although  the  source  of 
the  two  recent  infestations  of  citrus 
canker  in  Florida  have  not  been 
identified,  there  is  no  indication  that 
either  infestation  can  be  traced  to  Unshu 
oranges  from  Japan.  Also,  the 
introduction  of  citrus  canker  into  Florida 
earlier  in  this  century  is  attributed  to 
importation  of  infected  nursery  stock, 
not  fruit.  Furthermore,  the  safeguards 
employed  in  Japan  in  growing, 
processing,  and  packaging  Unshu 
oranges  have  been  effective  in  keeping 
Unshu  oranges  free  from  citrus  canker. 

One  commenter  contended  that  we 
should  not  allow  importation  of  any 
"nonprocessed  citrus"  from  any  country 
where  citrus  canker  exists  because  "that 
small  portion  of  Florida  that  does  have 
"A"  strain  canker  is  highly  regulated 
and  can  only  go  to  processing."  We  have 
made  no  changes  based  on  this 
comment.  Florida  citrus  fruit  is 
restricted  to  processing  only  if  it  comes 
from  a  known  canker-infected  grove. 
Fresh  fruit  from  certified  canker-free 
groves  in  Florida  can  be  moved 
interstate  to  noncommercial  citrus- 
producing  areas.  Our  policy  has  been  to 
allow  importation  of  fruit  from  countries 
where  exotic  plant  diseases  exist  if  we 
can  determine  that  the  fruit  comes  from 
an  area  of  that  country  that  is  free  of  the 
disease.  Unshu  oranges  imported  into 
the  United  States  from  Japan  are  grown 
and  packed  in  isolated,  citrus  canker- 
free  export  areas  that  are  surrounded  by 
citrus  canker-free  buffer  zones. 

One  commenter  maintained  that  the 
proposal  should  not  be  adopted  at  this 
time  because  "an  interception  of  Unshu 
oranges  with  citrus  canker  at  the  port  of 
Seattle  raises  questions  about  the 
resistance  of  Unshu  oranges  to  citrus 
canker."  The  commenter  also  asserted 
that,  because  of  this  interception,  "the 
present  procedure  for  importing  Unshu 
oranges  must  be  reviewed  and  tightened 
up  before  any  consideration  is  given  to 
increased  importations  of  Unshu 
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oranges  frrm  Japan."  We  have  made  no 
changes  based  on  these  comments. 

No  Unshu  oranges  imported  into  the 
United  States  from  Japan  under  the 
safeguards  imposed  by  the  Citrus  Fruit 
regulations  have  been  found  to  be 
infected  with  citrus  canker.  These 
safeguards,  with  only  minor  changes, 
have  been  in  effect  since  1967,  when  our 
quarantine  regulations  were  amended  to 
allow  Unshu  oranges  imported  into  the 
United  States  from  Japan  to  be  m.oved 
into  certain  northwestern  states. 
Furthermore,  the  history  of  Unshu 
orange  importation  into  the  United 
States  earlier  in  this  century  confirms 
that  Unshu  oranges  are  highly  resistant 
to  citrus  canker.  From  1925  through  1940, 
more  than  28  million  pounds  of  Unshu 
oranges  were  imported  into  the  United 
States  from  Japan,  where  citrus  canker 
has  been  present  since  before  1899. 
These  oranges  were  grown  under 
normal  orchard  conditions.  They  were 
inspected  and  certified  free  of  citrus 
canker  in  Japan  and  imported  into  the 
United  States  under  permit,  where  they 
were  again  inspected.  Not  one  imported 
Unshu  orange  was  found  to  be  infected 
with  citrus  canker.  (Unshu  oranges  were 
not  imported  into  the  United  Stales  from 
Japan  during  and  immediately  after 
World  War  II.  In  1947,  we  prohibited  the 
im.portation  of  Unshu  oranges  from 
japan  because  the  United  States  was  by 
then  free  of  citrus  canker.  We  amended 
our  quarantine  regulations  in  1952  to 
allow  Unshu  oranges  to  be  imported 
from  Japan  into  the  United  States,  but 
only  into  Alaska.) 

One  commenter  declared  that  any 
permit  issued  for  importation  of  Unshu 
oranges  should  be  revoked  if  the  Unshu 
oranges  are  shipped  into  a  state  where 
the  oranges  are  prohibited.  Under  the 
proposed  rule,  one  of  the  conditions  for 
importation  of  Unshu  oranges,  which 
would  be  specified  on  the  permit,  is  that 
the  "importation  shall  not  be  allowed 
through  ports  of  entry  located  in 
.Alabama,  American  Samoa,  Arizona, 
California.  Florida,  Georgia,  Louisiana, 
Mississippi,  Nevada.  New  Mexico, 
.\orth  Carolina,  the  Northern  Mariana 
Isl.inds,  Puerto  Rico,  South  Carolina, 
Te.xas,  or  the  Virgin  Islands  of  the 
United  States.  Violation  of  this 
requirement  would  be  cause  for 
revoking  a  permit  and  rould  be  grounds 
for  other  penalties  as  well.  In  response 
to  this  comment,  we  have  added  to 
§  319.28  a  paragraph  (h)  describing 
procedures  for  the  withdrawal  of 
permits,  and  a  paragraph  (i)  defining  the 
term  inspector. 

One  commenter  objected  to  our 
proposal  because  "this  procedure  does 
not  consider  arrowhead  scale,  Unaspis 


yanonensis,  which  is  a  serious  insect 
pest  of  citrus."  He  stated  that  California 
border  stations  intercepted  Unshu 
oranges  infested  with  arrowhead  scale 
24  times  in  1988  and  asserted  that  "these 
interceptions  verify  that  there  must  be  a 
change  in  the  present  quarantine  and 
inspection  program  before  any 
consideration  for  an  expansion  of  the 
existing  program  [for  importing  Unshu 
orangesj."  We  have  made  no  changes 
based  on  this  comment.  Unshu  oranges 
im.ported  into  the  United  States  from 
Japan  in  accordance  with  the  Citrus 
Fruit  regulations  also  are  subject  to  the 
Fruits  and  Vegetables  regulations 
(contained  in  7  CFR  319.56),  which 
prohibit  the  importation  of  any  fruits  or 
vegetables  infested  with  arrowhead 
scale  or  other  injurious  insects,  and  the 
emergency  provisions  of  the  Federal 
Plant  Pest  Act  (7  U,S.C.  150dd).  Unshu 
oranges  to  be  imported  into  the  United 
States  from  Japan  are  inspected  in  Japan 
and  at  the  port  of  arrival  in  the  United 
States  for  arrov»head  scale  and  other 
insects  as  well  as  for  citrus  canker.  Any 
evidence  of  insect  infestation  would 
disqualify  the  fruit  for  importation  into 
the  United  States.  The  Unshu  oranges 
infested  with  arrowhead  scale  that  were 
intercepted  at  the  California  border 
were  not  part  of  any  shipment  of  fruit 
from  the  citrus  canker-free  export  areas 
in  Japan. 

One  commenter.  also  referring  to  the 
California  interceptions  of  Unshu 
oranges  infested  with  arrowhead  scale, 
stated  that  the  oranges  "were  in  all 
probability  fruit  that  had  been  imported 
into  Canada  where  there  are  no 
quarantine  restrictions  against  the 
presence  of  arrowhead  scale  or  citrus 
canker .  .  ,  and  then  reached  the 
California  border  by  way  of 
transshipments  in  commercial  carriers 
or  private  vehicles,"  He  asserted  that 
"more  secure  measures"  should  be 
instituted  to  prevent  the  movement  of 
Unshu  oranges  across  the  Canadian 
border  info  the  United  States,  We  have 
made  no  changes  based  on  this 
comment.  Unshu  oranges  imported  into 
Canada  from  Japan  are  not  eligible  to  be 
imported  into  the  United  States  from 
Canada.  Nevertheless,  we  recognize  that 
some  Unshu  oranges  imiported  into 
Canada  are  coming  across  the  Canadian 
border  into  the  United  States.  We  have 
recently  completed  a  study  of  inspection 
procedures  at  the  Canadian  border  in  an 
effort  to  resolve  this  problem.  However, 
the  illegal  importation  of  Unshu  oranges 
into  the  United  States  from  Canada  is 
unrelated  to  our  proposal  to  expand  the 
area  of  the  United  States  into  which 
Unshu  oranges  from  the  special  export 
areas  in  Japan  may  be  imported  and 


distributed.  In  fact,  expanding  the  area 
into  which  these  Unshu  oranges  may 
legally  be  imported  and  moved  in  the 
United  States  may  be  the  most  effective 
way  of  reducing  the  number  of 
potentially  contaminated  Unshu  oranges 
smuggled  into  the  United  States. 

The  same  commenter  further  stated 
that  in  view  of  the  problem  of  Unshu 
oranges  coming  into  the  United  States 
from  Canada,  we  should  not  consider 
the  "importation  of  presumably  canker- 
free  Unshu  oranges  from  Japan  into 
additional  States  unless,  minimally, 
contiguous  buffer  areas  in  state-wide 
units  are  provided  for  added  protection 
against  the  transshipment  of  such  fruit 
as  well  as  similar  fruit  entering  the 
country  illegally  from  Canada."  The 
commenter  asserted  that  the  following 
states  should  be  added  to  the  list  of 
states  into  which  Unshu  oranges  may 
not  be  moved:  Arkansas.  Colorado. 
Idaho.  Oklahoma.  Oregon,  Tennessee. 
Utah,  and  Virginia.  One  other 
commenter  also  maintained  that  Oregon 
should  be  added  to  the  list  of  prohibited 
areas  to  give  California  a  buffer  zone  to 
the  north.  We  have  made  no  changes 
based  on  these  comments. 

As  we  stated  previously,  Unshu 
oranges  imported  into  the  United  States 
in  accordance  with  the  Citrus  Fruit 
regulations  present  only  a  very  remote 
risk  of  introducing  citrus  canker  into  the 
United  States.  Nevertheless,  to  protect 
citrus  in  the  United  States  from  even 
this  risk,  we  proposed  to  continue  to 
prohibit  the  movement  of  Unshu  oranges 
into  Alabama,  American  Samoa, 
Arizona,  California,  Florida,  Georgia, 
Louisiana,  Mississippi.  Nevada,  New 
Mexico,  North  Carolina,  the  Northern 
Mariana  Islands,  Puerto  Rico.  South 
Carolina.  Texas,  and  the  Virgin  Islands 
of  the  United  States.  This  list  of 
prohibited  areas  includes  not  only  the 
citrus-producing  areas  of  the  United 
States  but  also  areas  of  the  United 
States  where  known  hosts  of  the  "A" 
strain  of  citrus  canker  can  be  grown. 
Thus,  our  proposal  already  includes 
buffer  zones,  which,  around  some  citrus- 
producing  areas,  are  quite  dseu. 
Moreover,  extending  the  buffer  zone 
around  citrus-producing  states  would 
not  in  any  way  deter  the  illegal  entry  of 
Unshu  oranges  from  Canada. 

We  are  not  adding  Oregon  to  the  list 
of  prohibited  areas  because  Oregon  is 
not  a  citrus-producing  state  and  its 
climate  is  unsuitable  for  growing  hosts 
of  the  "A"  strain  of  citrus  canker.  It  is 
not  necessary  to  give  California  a  state- 
wide buffer  zone  to  the  north.  No 
commercial  citrus  is  grown  in  California 
within  100  miles  of  the  California- 
Oregon  border. 
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Furthermore,  as  explained  earlier,  the 
buffer  zones  are  intended  as  one  of 
many  safeguards  against  the  spread  of 
citrus  canker,  and  any  breach  of  the 
domestic  quarantine,  or  the  failure  of 
any  other  single  safeguard,  is  unlikely  to 
result  in  the  spread  of  citrus  canker 
disease.  Therefore,  it  does  not  appear 
that  prohibiting  the  movement  of  Unshu 
oranges  into  Arkansas,  Colorado,  Idaho, 
Oklahoma,  Oregon,  Tennessee,  Utah, 
and  Virginia  would  significantly 
increase  the  protection  of  U.S.  citrus 
ayainst  citrus  canker. 

Two  commenters  asserted  that  we 
should  not  adopt  the  proposal  because 
the  limited  acreage  approved  in  Japan  as 
canker-free  export  areas  "cannot  meet 
the  needs  of  a  7-8  fold  increase  in  the 
number  of  receiving  states."  Another 
commenter  objected  to  the  proposal 
because  "the  Japanese  have  not  eased 
their  importation  restrictions."  We  have 
made  no  changes  based  on  these 
comments.  It  is  not  our  policy  to  base 
regulations  on  economic  factors.  Our 
policy  is  to  impose  only  those 
restrictions  necessary  to  prevent  the 
spread  of  plant  pests  and  diseases.  In 
I'.ne  with  this  policy,  our  proposed 
amendments  to  the  Citrus  Fruit  and 
Unshu  Oranges  regulations  are  intended 
to  relieve  unnecessary  restrictions  while 
providing  adequate  protection  against 
the  spread  of  citrus  canker  disease. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291.  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
annual  effect  on  the  economy  of  less 
than  SICK)  million;  will  not  cause  a  major 
increase  in  costs  or  prices  for 
consum.ers,  individual  industries, 
federal,  state,  or  local  government 
a,aencifcs.  or  geographic  regions:  and  will 
not  cause  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  Slates-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
n'.arkets. 

Specifically,  Unshu  oranges  from 
Japan  constitute  only  about  three 
percent  of  the  total  number  of  tangerines 
imported  into  the  United  States.  (Unshu 
oranges  are  listed  as  tangerines  for 
g.:thering  data  about  commerce.)  We  do 
not  expect  the  volum.e  of  Unshu  oranges 
imported  into  the  United  States  under 
the  provisions  of  this  rule  to  increase 
significantly  compared  with 
importations  of  other  tangerines. 


Only  three  small  entities  import 

Unshu  oranges  from  Japan  into  the 
I'nited  States.  The  Unshu  orange  is  a 
premium  product  aimed  at  a  luxury- 
market.  It  sells  at  two  to  three  times  the 
price  of  tangerines  and  is  available  for 
distribution  in  the  United  States  only 
dunng  late  November  through  December 
of  each  year.  For  these  reasons,  we  do 
not  anticipate  that  this  n:le  will  cause  a 
significant  increase  m  the  number  of 
Unshu  oranges  imported  into  the  United 
States  or  have  a  significant  econo.Tuc 
effect  on  small  entities  in  the  import  or 
domestic  tangerine  market. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  .^ct 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  f44  U.S.C.  3501  et 
seq.]. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 

Catalog  of  Federal  Domestic  Assistance 
under  .No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  state  and  local 
officials.  (See  7  CFR  Part  3015.  Subpart 
V.) 

List  of  Subjects 

7  CFR  Part  301 

Agricultural  commodities,  Citrus 
canker.  Plant  diseases.  Plant  pests, 
Plants  (.■\griculture),  Quarantine, 
Transportation. 

7  CFR  Part  319 

Agricultural  commodities.  Citrus 
canker.  Fruit,  Imports,  Plant  diseases, 
Plant  pests,  Plants  (AgriculturalJ, 
Quarantine,  Transportation. 

Accordingly,  we  are  amending  7  CFR 
301.83  and  7  CFR  319.28  as  follows; 

1.  The  authority  citation  for  Part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  ISObb,  150dd,  ISOee, 
loOff,  161. 162,  and  164-167;  7  CFR  2.17,  2.51, 

and  371.2(c). 

2.  The  authority  citation  for  Part  319 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  150dd.  150ee,  150ff,  151- 
167:  7  CFR  2.17.  2.51,  and  371.2(c). 

FART  301— (AMENDED] 

3.  Section  301.83  is  revised  to  read  as 

follows: 


5  301.83    Prohibition  and  notice  of 
quarantine. 

(a)  To  prevent  the  interstate 
dissemination  of  the  citrus  canker 
bacteria,  Unshu  oranges  [Citrus 
reticulata  Blanco  var.  unshu,  also 
known  as  Satsuma]  grown  in  japan  are 
prohibited  from  being  m.oved  interstate 
from  any  quarantined  area  into  or 
through  any  nonquarantmed  area  of  the 
United  States. 

(b)  All  areas  of  the  United  States. 
except  for  Alabama,  American  Samoa. 
Arizona,  California,  Florida,  Georgia, 
Louisiana.  Mississippi,  Nevada,  New 
Mexico.  North  Carolina,  the  Northern 
Mariana  Islands,  Puerto  Rico.  South 
Carolina,  Texas,  and  the  V'lrgm  Islands 
of  the  United  States  are  quarantined. 

PART  319— [AMENDED] 

4.  In  I  319.28,  the  introductory  text  of 
paragraph  (b),  paragraph  (b)(6J,  and 
paragraph  (g)  are  revised  and  new 
paragraphs  (h)  and  (i)  are  added  to  read 

as  follows: 

§  319.28    Notice  of  quarantine. 

***** 

(b)  The  prohibition  does  not  apply  to 
Unshu  oranges  [Citrus  reticulata  Blanco 
var.  unshu.  also  known  as  Satsuma) 
grown  in  Japan  and  imported  under 
permit  into  any  area  of  the  United  States 
except  for  Alabama,  American  Samoa, 
Arizona,  California,  Florida,  Georgia, 
Louisiana.  Mississippi,  Nevada,  New 
Mexico.  North  Carolina,  the  Northern 
Mariana  Islands.  Puerto  Rico,  South 
Carolina,  Texas,  and  the  Virgin  Islands 
of  the  United  States:  Provided,  that  each 
of  the  following  safeguards  are  fully 
carried  out: 
*        *        •        «        • 

(6)  The  Unshu  oranges  may  be 
imported  into  the  United  States  only 
through  a  port  of  entry  listed  in  §  319.37- 
14  of  this  part,  except  that  the 
importation  is  prohibited  through  ports 
of  entry  located  in  Alabama,  Amencan 
Samoa,  Arizona,  California,  Florida, 
Georgia,  Louisiana,  Mississippi,  Nevada, 
New  Mexico,  North  Carolina,  the 
Northern  Mariana  Islands,  Puerto  Rico, 
South  Carolina,  Texas,  and  the  Virgin 
Islands  of  the  United  States. 
***** 

(g)  The  term  "United  States"  means 
the  States,  District  of  Columbia, 
American  Samoa,  Guam,  the  Northern 
Mariana  Islands.  Puerto  Rico,  and  the 
Virgin  Islands  of  the  United  States. 

(h)  Any  penr.it  that  has  been  issued 
for  the  importation  of  Unshu  oranges 
may  be  withdrawn  by  an  inspector 
orally  or  in  writing,  if  he  or  she 
determines  that  the  holder  of  the  permit 
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h,:s  not  complied  with  any  of  the 
conditions  in  the  reguletions.  The  holder 
of  the  permit  shall  be  informed  orally  or 
in  writing  of  the  reasons  for  the 
withdrawal.  If  the  withdrawal  is  oral, 
the  decision  and  the  reasons  for  the 
withdrawal  will  be  confirmed  in  writing 
as  promptly  as  circumstances  allow. 
Any  person  whose  permit  has  been 
withdrawn  may  appeal  the  decision  in 
writing  to  the  Depu'y  Administrator 
within  ten  (10)  days  after  receiving  the 
written  notification  of  the  withdrawal. 
The  appeal  must  state  all  of  the  facts 
and  reasons  upon  which  the  person 
relies  to  show  that  the  permit  was 
wrongfully  withdrawn.  As  promptly  as 
circumstances  allow,  the  Deputy 
Administrator  will  grant  or  deny  the 
appeal,  in  writing,  stating  the  reasons 
fur  the  decision.  A  hearing  will  be  held 
to  resolve  any  conflict  as  to  any 
material  fact.  Rules  of  practice 
concerning  a  hearing  will  be  adopted  by 
the  Deputy  Administrator. 

(i)  The  term  "inspector"  means  any 
employee  of  Plant  Protection  and 
Quarantine,  Animal  and  Plant  Health 
Inspection  Service,  who  is  authorized  by 
the  Deputy  Administrator  to  enforce  the 
regulations  in  this  subpart. 

Done  in  WHshington,  DC,  this  21st  day  of 
Aujiust.  1987. 

D.  Husnik. 

Actrrs  Deputy  Administrator.  Plant 
PrutcrCon  and  Quarantine.  Animal  and  Plant 
llfdih  Inspection  Service. 
|FR  Doc  87-19722  Filed  8-2&-a7;  8:45  am) 

BILLING  COD€  3410-34-M 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  220 

(Docket  No.  R-0600] 

Credit  by  Brokers  and  Dealers 
(Regulation  T);  Mortgage  Related 
Securities 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Final  rule. 

summary:  The  Board  is  amending 
Rfgulalion  T  by  revising  the  definition 
of  "OTC  margin  bond."  The  amended 
d(>finition  will  now  include  any 
"mortgage  related  security,"  a  term 
defined  in  the  Secondary  Mortgage 
Market  Enhancement  Act  of  1984 
(SMMEA)  and  in  section  3(a)(41)  of  the 
Secunties  E.xchange  Act  of  1934. 
Comments  have  been  received  on  this 
proposal  which  was  published  in  the 
Federal  Register  on  April  23,  1987  (52  FR 
13458)  and  they  were  all  supportive, 
EFFECTIVE  DATE:  August  27,  1987, 


FOR  FURTHER  INFORMATION  CONTACT: 

Laura  Homer,  Securities  Credit  Officer, 
Division  of  Banking  Supervision  and 
Regulation.  (202)  452-2781,  or  Carolyn 
Davis,  Economist.  Division  of  Research 
and  Statistics,  (202)  452-3633;  or  for  any 
user  of  a  Telecommunication  Device  for 
the  Deaf  (TDD).  Ernestine  Hill  or 
Dorothea  Thompson.  (202)  452-3244. 
SUPPLEMENTARY  INFORMATION:  In 
October  of  1^)M  the  S.VLME.-\  amended 
the  Securities  Exchange  Act  of  1934  and 
the  statutes  governing  investments  by 
depository  institutions  to  provide 
preferential  treatment  for  securities 
meeting  a  new  legal  definition, 
"mortgage-related  securities."  The 
amendments  were  designed  to  facilitate 
a  liquid  market  in  mortgage  securities 
issued  by  non-governmental  entities  that 
would  be  competitive  with  the  existing 
market  in  securities  issued  by  United 
States  government  agencies  such  as 
GNMA  and  FNMA.  The  ultimate  goal 
was  to  facilitate  private  sector 
participation  in  the  secondary  market 
for  mortgages. 

A  vast  number  of  "mortgage  related 
securities"  are  presently  eligible  for 
"good  faith"  loan  value  in  a  margin 
account  because  they  come  within  the 
existing  definition  of  an  "OTC  margin 
bond."  An  increasing  number  are 
outside  the  definition  of  "OTC  margin 
bond"  because  they  are  privately  placed 
and  do  not  meet  one  criterion  in  that 
definition — a  requirement  for  Securities 
and  Exchange  Commission  registration 
and  reporting.  The  SMMEA,  however, 
grants  preferential  treatment  in  many 
areas  to  any  "mortgage  related  security" 
whether  it  is  publicly  offered  or 
privately  placed.  This  amendment  will 
permit  similar  margin  treatment  for 
securities  sold  either  way. 

Final  Regulatory  Flexibility  Analysis 

The  Board's  Initial  Regulatory 
Flexibility  Analysis  indicated  that  this 
amendment,  if  adopted,  was  not 
expected  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Comments  were  invited  on  the 
statement;  no  comments  to  the  contrary 
were  received.  The  Board,  therefore, 
certifies  for  the  purposes  of  5  U.S.C. 
605(b).  that  the  amendment  is  not 
expected  to  have  any  adverse  impact  on 
a  substantial  number  of  small 
businesses.  The  amendment  imposes  no 
additional  information  collection 
requirements. 

The  requirement  of  5  U.S.C.  553d  with 
respect  to  deferred  effective  date  is  not 
being  followed  in  connection  with  this 
amendment  because  the  amendment 
relieves  a  restriction  previously 
imposed. 


UM  I 


List  of  Subjects  in  12  CFR  Fart  220 

Banks,  Banking,  Brokers,  Credit, 
Federal  Reser\  e  System.  Margin.  Margin 
requirements.  Investments,  Reporting 
and  recordkeeping  requirements. 
Securities. 

For  the  reasons  set  out  in  this  notice, 
and  pursuant  to  the  Board's  authority 
under  sections  3,  7,  8,  17  and  23  of  the 
Securities  Exchange  Act  of  1934,  as 
amended  (15  U.S.C.  78c,  78g,  78h.  78q. 
and  78w).  the  Board  amends  12  CFR  Part 
220  as  follows:      j 

PART  220— [AMENDED]     | 

1.  The  authority  citation  for  Part  220 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  78c,  78g.  78h,  78q  and 
78w.  1 

2.  Section  220.2(r)  is  amended  by 
removing  the  period  and  adding  ";or"  at 
the  end  of  paragraph  (r)(2)(iii)  and 
adding  a  new  paragraph  {r)(3)  as  set 
forth  below.  The  introductory  text  of 
paragraph  {r){3)  is  republished. 

§220.2    Definitions. 

***** 

(r)  "OTC  margin  bond  "  means:  *  *  * 
(3)  A  "mortgage  related  security"  as 
defined  in  section  3{a)(41)  of  the  act. 
***** 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  August  20, 1987. 
WUliam  W.  Wiles, 

Secretary  of  ttie  Board.  ' 

(FR  Doc.  87-19607  Filed  8-25-87;  8:45  am] 
BILLING  CODE  6210-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

21  CFR  Parts  193  and  561 

[OPP-300171;  FflL-32526] 

Updating  of  Pesticide  Names, 
Diazinon;  Tectinical  Amendments 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule:  Technical 
amendments. 

summary:  This  document  updates  the 
names  of  three  currently  listed 
pesticides  in  21  CFR  Parts  193  and  561 
by  changing  them  to  reflect  current 
American  National  Standards  Institute 
(ANSI)  names.  These  are  merely 
technical  amendments  that  impose  no 
new  regulatory  requirements;  therefore, 
advance  notice  and  public  comment  are 
unnecessary.        | 

EFFECTIVE  DATE:  August  27, 1987. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Charles  L.  Trichilo.  Hazard  Evdlualion 
Division  {TS-769c).  Environmental 
Protection  Agency,  401  M  St,.  SW., 
Washington,  DC  20460. 

Office  location  and  telephone  number: 
Pm.  810,  CM  «2, 1921  Jefferson  Davis 
Mighway,  Arlington.  VA  22202.  (703)- 
557-7324. 

List  of  Subjects  in  21  CFR  Parts  193  and 
561 

Food  additives.  Animal  feeds, 
Pesticides  and  pests. 

Dated:  August  17, 1987. 
lames  W.  Akerman, 

Acting  Director.  Registration  Division.  Office 

of  Pesticide  Programs. 

Therefore,  the  following  technical 
amendments  are  made  to  21  CFR 
Chapter  I: 

PART  193— {AMENDED] 

1.  In  Part  193:  a.  The  authority  citation 
for  Part  193  continues  to  read  as  follows: 

Authority:  Sec.  409.  72  Stat.  1785  (21  U.S.C. 

348]. 

§193.142     [  Amended  1 

b.  Section  193.142  is  amended  in  the 
section  heading  and  text  by  changing 
"0,0-diethyl  0-(2-isopropyl-6-methyl-4- 
pyrimidinyl)  phospohorothioate"  to 
"diazinon"  wherever  it  appears. 

§193.430    (Amended) 

b.  Section  193.430  is  amended  in  the 
section  heading  and  text  by  changing 
"tricyclohexyltin  hydroxide"  to 
"cyhexatin"  wherever  it  appears. 

FART  561— {AMENDED] 

2.  In  Part  561:  a.  The  authority  citation 
for  Part  561  continues  to  read  as  follows: 

Authority:  21  U.S.C  348. 

§561.400    [Amended] 

b.  Section  561.40(3  is  amended  in  the 
section  heading  and  text  by  changing 
"trycyclohexyltin  hydroxide"  to 
"cyhexatin"  wherever  it  appears. 

§  561.415     [Amended] 

c.  Section  561.415  is  amended  in  the 
section  heading  and  text  by  changing 
"O.O-diethyl  0-12-1  snpropyl-6-methy  1-4- 
pyrimidiny!)  phosphorothioate"  to 
"diazinon"  wherever  it  appears. 

§  561.425    [Amended] 

d.  Section  561.425  is  amended  in  the 
section  heading  and  text  by  changing 
"2.3-dihydro-5,6-dimethyl-i.4-dithii-- 
1,1,4.4-tetraoxide"  to  "dimethipin" 

V.  herever  it  appears. 

[I  R  Doc.  87-19650  Filed  8-28-87;  8:45  am) 
BILLING  CODE  6660-60-M 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

29  CFR  Part  1627 

Legislative  Regulation  and 
Administrative  Exemption  Allowing  for 
Non-EEOC  Supen,lsed  Waivers  Under 
trie  ADEA 

AGENCY:  Equal  Employment  Opportunity 

Commission. 

ACTION:  Notice  of  final  rule. 

SUMMARY:  The  Commission  hereby 
pro\ides  notice  of  a  legislative 
regulation  and  administrative  exemption 
(under  section  9  of  the  Age 
Discrimination  in  Emplovment  Act  of 
1967  (ADEAJ  and  29  CFR  1627.15) 
allowing  for  ncn-EEOC  supervised 
waivers  and  releases  of  private  rights 
under  the  ADEA. 

EFFECTIVE  DATE:  Septem!)er  28.  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  K.  Light  at  (202)  634-~M3. 
SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  ADEA,  29  U.S.C.  628,  grants  the 
Commission  broad  authority  to 
promulgate  interpretive  guidelines  and 
legislati\e  regulations  on  both 
procedural  and  substantive  matters. 
Section  9  also  authorizes  the 
Commission  "to  establish  such 
reasonable  exemptions  to  or  from  any  or 
all  provisions  of  [the  .A.DEA]  as  [it]  may 
find  necessary  and  proper  m  the  public 
interest."  The  Commission  hereby 
promulgates  a  legislative  regulation  and 
administrative  exemption  under  section 
9  of  the  ADEA  and  29  CFR  1627.15. 
allowing  for  waivers  and  releases  of 
private  rights  under  the  ADEA.  29  U.S.C. 
021  et  seq. 

A  Notice  of  Proposed  Rulemaking 
(NPRM)  regarding  this  rule  was 
published  in  the  Federal  Register  of 
Monday.  October  7, 1985  (50  FR  40870) 
with  a  sixty-day  period  for  public 
comment.  In  all  36  written  comments 
were  received,  with  23  generally 
supporting  the  .NPRM  and  13  generally 
opposing  it.  A  substantial  num.ber  of  the 
commenters  favoring  and  opposing  the 
NPRM  simply  stated  this  fact  without 
significant  substantive  discussion. 

Because  the  framers  of  the  ADEA 
were  concerned  that  delay  would 
prejudice  the  claims  of  older  workers, 
one  of  their  central  goals  was  to  insure 
expeditious  resolution  of  disputes.  See 
113  Cong.  Rec.  7076  (Remarks  of  Sen. 
javits);  Burns  v.  Equitable  Life 
Assurance  Society.  696  F.2d  21,  24  n,2 
(2d  Cir.  1982).  The  Commission  believes 
that  requiring  government  supervision  of 
releases  and  waivers  is  at  odds  with  this 
congressional  goal.  Accordingly,  the 
Commission  has  determined  that  it  is 


necessary  and  proper  in  the  public 
interest  to  permit  waivers  or  releases 
under  the  Act  without  the  Commission's 
supervision  or  approval,  provided  that 
any  waivers  of  ADEA  rights  in  such 
agreements  are  "knowing  and 
voluntary."  But  after  considering  the 
comments,  the  Commission  believes  it  is 
also  important  to  provide  guidance  on 
the  standards  for  determining  whether 
waivers  are  "knowing  and  voluntary." 
The  final  rule  also  makes  it  clear  that 
waivers  of  prospective  rights  or  claims 
will  not  be  permitted  and  declares  that  a 
waiver  of  the  right  to  file  an  EEOC 
charge  is  void  as  against  public  policy. 
Responding  to  the  specific  request  in 
the  NPRM  that  comments  address 
whether  it  is  necessary  to  develop 
particular  standards  to  determine 
whether  waivers  are  "knowing  and 
voluntary,"  commenters  were  about 
evenly  divided  between  those  who 
expressed  opposition  to  the  wisdom  or 
need  for  any  specific  standards  and 
those  who  believed  that  so.me  standards 
are  desirable.  Those  commenters 
against  development  of  particular 
standards  generally  believed  that 
w  hether  a  waiver  was  "knowing  and 
voluntary"  could  best  be  determined  by 
the  courts  on  a  case-by-case  basis  as 
under  Title  VII  or  that  such  standards 
would  be  difficult  for  the  Commission  to 
formulate  and  would  involve  the 
Commission  in  supervising  waivers. 
Some  of  the  commenters  believed  that 
workable  standards  could  not  be  drawn 
because  of  varying  factual 
circumstances  involved  in  waivers. 

Those  comments  favoring  the 
development  of  standards  for  "knowing 
and  voluntary"  waivers  generally 
thought  that  such  standards  would  be 
beneficial  in  inuring  that  waivers  were 
transacted  in  a"'knowing  and 
voluntary"  manner  and  thus  would 
avoid  later  controversy.  Several 
comments  in  favor  of  establishing 
standards  included  specific  suggestions 
as  to  standards  that  should  be  used. 
These  suggestions  included  simply  citing 
that  the  waiver  or  release  was  "knowing 
and  voluntary"  and  giving  the  employee 
one  week  to  review  the  document, 
m.aking  specific  reference  to  the  issue  of 
"duress,"  and  presenting  multiple  item 
lists  of  considerations.  These  latter 
included  suggestions  that,  in  addition  to 
those  specified  above,  the  waiver  or 
release  be  written  in  plain  English, 
provide  more  than  token  consideration, 
not  deal  with  a  benefit  to  which  the 
employee  was  already  entitled,  concern 
only  past  acts,  include  a  statement  that 
the  agreement  was  not  an  admission  of 
liability  by  the  employer,  and  provide 
that  the  employee  would  not  file  suit 
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While  the  Commission  recognizes  that 
the  presence  or  absence  of  one  or  more 
standards  would  not  be  dispositive  of 
whether  a  particular  waiver  is  "knowing 
and  voluntary,"  it  does  believe  that 
relevant  factors  indicative  of  "knowing 
and  voluntary"  action  can  and  should  be 
articulated  in  the  Final  Rule.  Thus  the 
rule  contains  guidance  as  to  what  the 
courts  have  previously  regarded  as 
indicative,  and  what  the  Commission  is 
likely  to  find  supportive,  in 
demonstrating  that  a  wiaver  is  "knowing 
and  voluntary." 

It  should  be  noted  that  the  indicators 
or  standards  listed  below  are  presented 
as  examples,  not  as  limitations,  for 
assessing  the  validity  of  waivers.  Other 
factors  that  are  not  listed  may  be  used 
in  evaluating  "knowing  and  voluntary" 
and  not  all  of  the  following  indicators  or 
standards  need  be  present  in  every  case 
for  a  waiver  to  be  valid.  The 
Commission  wishes  to  emphasize  that 
waivers  challenged  as  not  "knowing  and 
voluntary"  will  be  evaluated  on  a  case- 
by-case  basis  and  the  Commission  will 
look  to  the  substance,  not  to  the  form  of 
the  waiver  agreement. 

Following  the  principles  established 
under  Title  VII  case  law,  the 
Commission  would  expect  valid  waivers 
to  incorporate  or  conform  with  the 
following  fundamental  indicators  or 
standards; 

[1|  The  agreement  was  in  writing,  in 
understandable  language,  and  clearly 
waived  the  employee's  rights  or  claims 
under  the  ADF.A; 

(2)  A  reasonable  period  of  time  was 
provided  for  employee  deliberation; 

(3)  The  employee  was  encouraged  to 
consult  w:!h  an  attorney. 

Another  provisior  in  the  Notice  of 
Proposed  Rulemaking  that  drew  several 
comments  is  the  sentence  that  states; 

\o  such  waivers  or  releases,  however, 
shdll  affect  the  Commission's  rights  and 
responsibilities  to  enforce  the  Act. 

Several  commenters  suggested  this 
sentence  be  removed  or  other  language 
substituted,  making  it  clear  the 
Commission  will  not  routinely  evaluate 
waivers  but  will  review  waivers  of 
ADEA  claim.s  only  when  a  charge  is 
filed  or  where  a  waiver  is  raised  during 
an  investigation.  In  addition,  some 
commenters  suggested  language  stating 
the  Com.Tiission  will  not  seek  relief  for 
individuals  who  have  "knov^ingly  and 
voluntarily"  executed  releases  and 
waivers  of  their  ADEA  rights. 

After  careful  assessment  of  the 
comments  and  its  enforcement 
responsibilities,  the  Commission  has 
concluded  that  the  present  language  of 
the  provision  reserves  the  necessary 
maximum  flexibility  and  discretion  for 


the  Commission  in  determining  what 
best  serves  the  public  interest  in  the 
enforcement  of  the  ADEA.  See  Equal 
Employment  Opportunity  Commission  v. 
Cosmair,  Inc..  No.  86-1806  (5th  Cir.  July 
16,  1987). 

A  number  of  comments  addressed 
"waive-f-s  of  prospective  rights"  and  the 
question  of  "valid  or  adequate 
consideration."  In  accordance  with 
suggestions  made  by  several 
commenters,  the  final  rule  has  been 
changed  to  indicate  clearly  that  release 
of  prospective  rights  or  claims  will  not 
be  permitted  nor  will  consideration  be 
recognized  that  includes  benefits  to 
which  the  employee  is  already  entitled 
by  law  or  contract. 

In  promulgating  this  rule  the 
Commission  has  taken  into 
consideration  the  fact  that  courts  have 
consistently  recognized  that  Congress 
has  expressed  a  strong  preference  for 
voluntary  settlements  of  employment 
discrimination  claims  and  that  Title  VII 
of  the  Civil  Rights  Act  of  1964,  42  U.S.C. 
2000e  et  seq.,  permits  employers  and 
employees  to  settle  disputes  by  using 
waiver  agreements  as  long  as  the  waiver 
of  rights  and  release  of  potential  liability 
is  "knowing  and  voluntary."  Alexander 
V.  Gardner-Denver  Co..  415  U.S.  79,  88 
n.l4  (1981).  There  is  a  similar  preference 
for  voluntary  resolution  of  disputes 
under  the  ADEA.  See  29  U.S.C.  626(d) 
(efforts  at  conciliation,  conference,  and 
persuasion  to  be  made  before  resort  to 
litigation).  The  Supreme  Court  has  noted 
that  Title  VII  and  the  ADEA  share  a 
common  purpose  and  that  similar     -\ 
provisions  should  be  similarly 
interpreted.  Oscar  Mayer  &  Co.  v. 
Evans.  441  U.S.  750.  756  (1979). 

This  conclusion  is  supported  by 
section  2(b)  of  the  ADEA  which  firmly 
establishes  the  goal  of  encouraging 
"employers  and  workers  [to]  find  ways 
of  meeting  problems  arising  from  the 
impact  of  age  on  employment."  29  U.S.C. 
621(b).  Moreover,  the  framers  of  the  Act 
were  concerned  that  delay  would 
prejudice  the  claims  of  older  workers 
and  one  of  their  central  goals  was  to 
insure  expeditious  resolution  of 
disputes.  See  113  Cong.  Rec.7076 
(Remarks  of  Sen.  Javits)  Burns  v. 
Equitable  Life  Assurance  Society.  696 
F.2d  21.  24  n.2  (2d  Cir.  1982). 

The  Commission  has  concluded  that 
this  exemption  serves  both  purposes  by 
allovving  amicable  resolution  of  disputes 
and  releases  of  rights  for  valuable 
benefits,  without  bureaucratic  oversight 
and  delay,  where  such  releases  are  in 
the  mutual  interests  of  both  employees 
and  employers.  Requiring  government 
supervision  would  delay  the  provision  of 
valuable  benefits  or  additional 
compensation  to  older  employees  who 


freely  choose  to  release  their  ADEA 
rights  or  claims,  and  tend  to  discourage 
employers  from  offering  such  enhanced 
benefits  to  older  workers.  This  rule  is 
therefore  intended  to  give  older  workers 
maximum  freedom  of  choice.  To  do 
otherwise  would  perpetuate  the 
stereotype  that  older  workers  need  the 
protection  of  a  paternalistic  government. 

The  exemption  does  not  affect  the 
rights  of  victims  of  age  discrimination 
who  do  not  with  to  settle  their  claims. 
The  Commission  will  ensure  that 
individuals  who  decline  to  sign  waivers 
receive  all  compensation  and  benefits  to 
which  they  are  otherwise  entitled.  If  an 
individual  wishes  EEOC  supervision  of 
a  settlement,  he  or  she  may  file  an 
EEOC  charge.  Furthermore,  it  is  the 
Commission's  position  that  a  waiver 
cannot  prevent  an  employee  from  filing 
a  charge  with  the  Commission  [see 
EEOC  V.  Cosmair,  Inc..  No.  86-1806  (5th 
Cir.  July  16, 1987)  ("A  waiver  of  the  right 
to  file  a  charge  is  void  as  against  public 
policy.")),  and  that  older  employees  are 
protected  from  retaliation  if  they  seek  to 
challenge  an  executed  waiver  as  not 
knowing  and  voluntary  or  otherwise 
invalid. 

Section  7(b)  of  the  ADEA.  29  U.S.C. 
626(b),  incorporates  the  enforcement 
provisions  of  the  Fair  Labor  Standards 
Act  (FLSA).  29  U.S.C.  201  et  seq.  In 
Lorillard  v.  Pons.  434  U.S.  575  (1978),  the 
Supreme  Court  held  that  not  only  the 
FLSA  enforcement  provisions  but  also 
pre-ADEA  case  law  dealing  with 
enforcement  of  FLSA  rights  were 
incorporated  into  ADE.'X  section  7(b). 
While  the  FLSA  like  the  ADEA  is  silent 
on  whether  an  employee  can  release  his 
or  her  rights  under  the  Act,  the  case  law 
on  contractual  waivers  of  FLSA  rights 
does  not  permit  waivers  of  bona  fide 
disputes  as  to  coverage  or  liquidated 
damages  without  government 
supervision.  Brooklyn  Savings  Bank  v. 
OA'eil.  324  U.S.  697  (1945):  Schulte,  Inc. 
V.  Gangi.  328  U.S.  108  (1946). 

However,  the  Commission  believes 
the  enforcement  provisions  of  the  FLSA 
that  are  incorporated  into  the  ADEA 
must  be  viewed  in  the  context  of  the 
different  policy  considerations 
underlying  the  two  acts.  Cf.  United 
States  V.  Allegheny-Ludlum  Industries, 
Inc..  517  F.2d  826,  861  (5th  Cir.  1975), 
cert,  denied.  425  U.S.  944  (1976)  (The 
O'Neil-Schulte  line  of  cases  "were  tied 
closely  to  the  mandatory  terms  of 
particular  statutes,  the  labor  conditions 
that  produced  those  statutes,  and  what 
the  Court  believed  was  a  clearly 
discernible  congressional  intent.")  The 
FLSA  is  a  minimum  wage  statute.  The 
factual  issues  in  FLSA  cases  concern  the 
number  of  hours  worked  and  the  rate  of 
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pay  and  are  generally  "amenable  to 
determination  with  some  precision." 
[Runyan  v.  Notional  Cash  Register 
Corp..  787  F.2d  1039.  1044  n^  (6th  Qr. 
1986},  cerL  denied,  107  S.  Q.  178  (1986)); 
under  the  FLSA  there  is  an  absolute 
presumption  that  any  unsuper\ised 
waivers  of  minimum  wage  rights  would 
necessarily  be  against  public  policy  [see 
Brooklyn  Savings  Bank  v.  O'Neil, 
supra).  There  is  no  such  presumption 
under  Title  VII.  United  States  v. 
Allegheny-Ludlum  Industries.  Inc., 
supra:  Rogers  v.  General  Elect nc  Co.. 
781  F.2d  4^52  {5th  Cir.  1986)  ("A  general 
release  of  Title  VII  claims  does  not 
ordinarily  violate  public  policy.")  The 
substantive  rights  protected  by  the 
ADEA  are  closely  analogous  to  the 
rights  protected  by  Title  VII.  Moreover, 
as  earlier  noted,  the  ADEIA  and  Title  VII 
share  a  common  purpose  of  encouraging 
the  voluntary  expeditious  resolution  of 
disputes.  Accordmgly.  the  Commission 
believes  that  mandatory  government 
supervision  of  ADEIA  releases  would  not 
serve  the  purpose  of  the  ADEA  and  that 
unsupervised  ADEA  releases,  like  Title 
VII  releases,  should  be  permitted 
provided  they  are  knowing,  voluntary 
and  non-prospective,  as  required  under 
the  standards  governing  Tile  Vll 
releases. 

Recently,  the  Sixth  Circuit  Court  of 
Appeals  sitting  en  banc  held  that  an 
unsupervised  release  of  an  ADEA  claim 
in  a  bona  fide  factual  dispute  could  be 
valid.  Runyan  v.  National  Cash  Register 
Corp.,  787  F.2d  1039.  cert,  denied.  107  S. 
Ct.  178  (1986).  The  court  reasoned  that 
where  the  dispute  is  a  factual  rather 
than  a  legal  one,  O'Neil  and  Gangi  do 
not  preclude  an  unsupervised  waiver  or 
release  under  FLSA  or  ADEA.  Accord 
Equal  Employment  Opportunity 
Commission  v.  Cosmair.  Inc.,  No  86- 
1806  (5th  Cir.  July  16. 1987):  Lancaster  v. 
Buerkle  Buick  Honda  Co..  809  F.2d  539 
(8th  Cir.  1987):  Moore  v.  McGraw  Edison 
Co..  804  F.2d  1026  (8th  Cir.  1986). 

The  Commission  agrees  with  the 
rationale  and  holding  of  the  Sixth 
Circuit's  Runyan  en  banc  decision  with 
regard  to  unsupervised  waivers  under 
the  ADEA  and  has  incorporated  that 
approach  in  the  final  rule.  The 
Commission  believes  that  the  reasoning 
of  the  Runyan  en  banc  decision 
responds  to  those  commenters  who  felt 
that  the  ADEA  does  not  permit 
unsupervised  waivers  because  the  FLSA 
enforcement  provisions  that  it  largely 
incorporates  allow  no  such  waivers.  To 
the  extent  that  any  circuit  court  decision 
could  be  read  to  conflict  with  the 
Runyan  en  banc  decision  [see  Lynn's 
Food  Stores,  Inc.  v.  United  States  Dept. 
of  Labor.  679  F.2d  1350, 1354-55  (11th 


Cir.  1982)  (where  eapervised  waiver*  are 
held  to  be  an  exclusive  alternative  to 
litigation  or  court-supervised  settlement 
for  all  FLSA  claims))  the  Commission's 
exemption  authority  under  section  9  of 
the  ADEA  is  being  utilized  to  permit 
unsupervised  waivers  in  those 
jurisdictions. 

The  Commission  has  determined  that 
the  remedial  purposes  of  the  Act  will  be 
best  served  by  allowing  the  use  of 
waiver  agreements  to  resolve  claims 
whenever  employees  and  employers 
perceive  them  to  serve  their  mutual 
interests,  provided  that  any  waivers  of 
ADEA  rights  in  such  agreements  are 
"knowing  and  voluntary."  Either  a  clear 
understanding  of  the  nature  of  the  rights 
being  waived  or  the  presence  of  an 
asserted  claim  satisfy  an  initial  element 
of  whether  a  waiver  is  knowing.  It  is  the 
Commission's  position  that  a  release 
may  be  valid  as  to  claims  of  which  a 
signing  party  has  actual  knowledge  and 
those  that  could  have  been  discovered 
upon  reasonable  inquiry.  See  Oglesby  v. 
Coca-Cola  Bottimg  Co..  620  F.  Supp. 
1336,  1342  (N.D.  111.  1985). 

The  Commission  will  apply  the  same 
standards  that  are  applicable  under 
current  Title  Vll  case  law  to  ADEA 
waivers.  Under  Title  VII.  waivers  are 
deemed  to  be  "knowing  and  voluntary" 
if  they  clearly  provide  actual  notice  of 
the  nature  of  the  rights  that  are  waived 
and  are  fully  negotiated  without  fraud  or 
duress.  See  Rogers  v.  General  Electric 
Co.,  781  F.2d  452  (5th  Cir.  1986):  Pilon  v. 
University  of  Minnesota,  710  F.2d  466 
(8th  Cir.  1983);  Lyght  v.  Ford  Motor  Co.. 
643  F.2d  435  (6th  Cir.  1981):  EEOC  v. 
TIME.— DC.  Freight.  Inc.,  659  F.2d  (5th 
Cir.  1981):  Cox  v.  Allied  Chemical  Corp.. 
538  F.2d  1094  (5th  Cir.  1976),  cert, 
denied,  434  U.S.  1051  (1978):  Watkins  v. 
Scott  Paper  Co..  530  F.2d  1159  (5th  Cir. 
1975).  Relevant  factors  that  courts  have 
previously  regarded  as  indicative  and 
that  the  Commission  is  likely  to  find 
supportive  in  demonstrating  that  a 
waiver  was  entered  into  in  a  "knowing 
and  voluntary"  manner  are  set  forth  in 
the  final  rule.  Similarly,  the  Title  VII 
case  law  prohibition  against  recognizing 
a  waiver  of  future  or  prospective  claims 
(e.g.,  a  waiver  agreement  dated  January 
1  of  a  given  year  is  not  applicable  to 
claims  arising  after  that  date)  will  have 
full  application  to  ADEA  waivers. 
Alexander  v.  Gardner-Denver  Co..  415 
U.S.  at  51;  United  States  v.  Allegheny- 
Ludlum  Industries.  Inc..  517  F.2d  826,  856 
(5th  Cir.  1975),  cert,  denied,  425  U.S.  944 
(1976).  In  addition,  the  Commission  will 
require  that  consideration  in  exchange 
for  a  valid  waiver  under  the  ADEA  not 
include  employment  benefits  to  which 
the  employee  is  already  entitled  either 


by  law  or  contract.  See  Runyan  v  NCR 
Corp..  573  F.  Supp,  1454.  1460  (SO.  Ohio 
1983),  affd.  787  F.2d  1039  (6th  Cir.  1986). 
cert,  denied,  107  S.  Ct.  178  (1986). 

Further,  while  the  Commission  takes 
the  position  that  a  waiver  :f  valid,  may 
be  a  defense  to  any  claim  for  individual 
^el^ef  for  the  employee  who  signed  it, 
such  a  waiver  cannot  be  used  to  justify 
interfering  with  an  employee's  protected 
right  to  file  a  charge  or  participate  in  a 
Commission  investigation.  Equal 
Employment  Opportunity  Commission  v. 
Cosmair,  No.  86-1806.  sbp  op.  at  5145 
(5th  Cir.  July  16. 1987).  The  right  to  file  a 
charge  and  participate  in  a  Commission 
investigation  is  absolutely  protected 
because  it  is  essential  to  the 
Commission's  enforcement  of  the 
ADEA.  Id.  The  plain  language  of  section 
4(d)  of  the  ADEA  makes  it  unlawful  for 
an  employer  to  take  action  against  an 
employee  because  he  has,  inter  alia, 
filed  a  charge.  See  Id.  at  5144.  The 
enforcement  policies  underlymg  the 
ADE.^  strongly  support  this  position. 
Equal  Employment  Opportunity 
Commission  v.  Cosmair.  No.  86-1806 
(5th  Cir.  July  16, 1967):  see  Pettway  v. 
American  Cast  Iron  Pipe  Co..  411  F.2d 
998  (5lh  Cir.  1969). 

The  Commission  hereby  provides 
notice  that  it  is  adopting  a  legislative 
rule  and  exemption  allowing  non-EEOC 
supervised  waivers  and  releases  of 
private  rights  as  an  exemption  to  the 
provisions  of  section  7  of  the  ADEA  for 
any  waiver  of  rights  or  release  from 
liability  by  an  employee  or  job  applicant 
under  the  Act  that  is  knowing, 
voliuitary,  and  in  conformity  with  the 
other  requirements  of  this  rule. 

Impact  Analysis — Classification- 
Executive  Order  12291 

The  rule  in  this  document  is  not 
classified  as  a  "major  rule"  under 
Executive  Order  12291  on  Federal 
Regulations,  because  it  is  not  likely  to 
result  in:  (1)  An  annual  effect  on  the 
economy  of  Si 00  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal.  Slate,  or  local  government 
agencies,  or  geographic  regions:  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 
Accordingly,  no  regulatory  impact 
analysis  is  required. 

Similarly,  the  Chairman  of  the  EEOC 
certifies  under  5  U.S.C.  605(b),  enacted 
by  the  Regulatory  Flexibility  Act  (Pub.  L 
96-354),  that  this  amendment  wiU  not 
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r-,>3u!t  in  a  significant  impact  on  a 
substantial  number  of  small  employers. 

List  of  Subjects  in  29  CFR  Part  1627 

Equal  employment  opportunity. 
Reporting  and  recordkeeping 
requirements. 

Accordmgly.  the  Commission  amends 
29  CFR  Part  1627  as  follows: 

PART  1627— [AMENDED] 

1.  The  authority  citation  for  Part  1627 
is  revised  to  read  as  follows; 

Authority:  Sec,  7.  81  Stat,  604;  29  U.S.C.  626; 
Sf-c.  9.  81  Stat.  605:  29  U.S.C.  628;  sec.  11.  52 
Stat.  1066,  as  amended.  29  U.S.C.  211;  sec.  2, 
Reorg.  Plan  No.  1  of  197a  43  FR  19807. 

2.  Paragraph  (c)  is  added  to  §  1627.16 
as  follows: 

§  1627.16    Specific  exemptions: 

*  •  *  •  • 

(c)(1)  Pursuant  to  the  authority 
contained  in  section  9  of  the  Act  and  in 
accordance  with  the  procedure  provided 
therein  and  in  §  1627.15(b)  of  this  part,  it 
has  been  found  necessary  and  proper  in 
the  public  interest  to  permit  waivers  or 
releases  of  claims  under  the  Act  without 
the  Commission's  supervision  or 
approval,  provided  that  such  waivers  or 
releases  are  knowing  and  voluntary,  do 
r.ot  provide  for  the  release  of 
prospective  rights  or  claims,  and  are  not 
in  exchange  for  consideration  that 
i.ncludes  employTnent  benefits  to  which 
the  employee  is  already  entitled. 

(2)  When  assessing  the  validity  of  a 
V*  aiver  agreement,  the  Commission  will 
look  to,  and  is  likely  to  find  supportive, 
the  foUowmg  relevant  factors  that  courts 
have  previously  identified  as  indicative 
of  a  knowing  and  voluntary  waiver. 

(i)  The  agreement  was  in  writing,  in 
understandable  language,  and  clearly 
waived  the  employee's  rights  or  claims 
under  the  ADEA; 

(ii)  A  reasonable  period  of  time  was 
provided  for  employee  deliberation; 

(iii)  The  employee  was  encouraged  to 
consult  with  an  attorney. 
These  are  not  intended  as  exclusive  nor 
n.ust  every  factor  necessarily  be  present 
in  order  for  a  waiver  to  be  valid,  except 
that  a  waiver  must  always  be  in  writing. 
Moreover,  even  where  these  three 
factors  are  present,  if  a  waiver  is 
challenged,  the  Commission  will  look  to 
the  substance  and  circumstances  to 
determine  whether  there  was  fraud  or 
duress. 

(3)  N'o  such  waivers  or  releases  shall 
affect  the  Commission's  rights  and 
responsibilities  to  enforce  the  Act.  Nor 
shall  such  a  waiver  be  used  to  justify 
interfering  with  an  employee's  protected 
right  to  file  a  charge  or  participate  in  a 
Commission  investigation. 


Signed  this  6lh  Day  of  August  at 
Washington.  DC. 

For  the  Commission. 
Clarence  Thomas, 

Chairman,  Equal  Employment  Opportunity 

Commission. 

[FR  Doc.  87-19547  Filed  8-26-87;  8:45  am] 

BILLINQ  CODE  8570-Oe-M 


DEPARTMENT  OF  DEFENSE 

Defense  Mapping  Agency 

32  CFR  Part  295 

(DMA  Instruction  5400.7] 

DMA  Freedom  of  Information  Act 
(FOIA)  Program 

AGENCY:  Defense  Mapping  Agency,  DoD. 
action:  Final  rule  amendment. 

SUMMARY:  This  amendment  to  32  CFR 
Part  295  provides  a  change  of  title  to  32 
CFR  Part  295.  It  also  provides  the  public 
with  the  names  and  addresses  of  all 
DMA  Components,  including  two  new 
Components  recently  established. 

EFFECTIVE  DATE:  August  27. 1987. 

ADDRESS:  Defense  Mapping  Agency, 
Building  56,  U.S.  Naval  Observatory, 
Washington,  DC  20305-3000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Del  Malkie,  (202)  653-1131. 

SUPPLEMENTARY  INFORMATION:  In  40  FR 

6336  appearing  on  Tuesday.  February  11, 
1975,  the  Defense  Mapping  Agency 
(DMA)  published  Part  295  of  this  title 
establishing  the  policy  of  the  Defense 
Mapping  Agency  regarding  the 
availability  to  the  public  of  DMA 
information  and  implemented  5  U.S.C. 
552.  This  rule  states  the  policy  of  the 
DMA  with  regard  to  making  DMA 
records  available  to  members  of  the 
public  and  implements  Department  of 
Defense  Directive  5400.7  and 
Department  of  Defense  Regulation 
5400. 7-R,  DoD  Freedom  of  Information 
Act  Program.  (32  CFR  Part  286) 

List  of  Subjects  in  32  CFR  Part  295 

Freedom  of  information. 
Accordingly,  32  CFR  Part  295  is 
amended  as  follows; 

1.  The  authority  citation  for  Part  295 
continues  to  read  as  follows: 

Authority:  Sections  295.1  to  295.11  issued 
under  5  U.S.C.  301,  552.  as  amended  by  Act  of 
Nov.  21, 1974  (Pub.  L.  93-502.  88  Stat.  1-3). 

2.  The  heading  for  32  CFR  Part  295  is 
revised  to  read  as  follows: 


PART  295— DMA  FREEDOM  OF 
INFORMATION  ACT  (FOIA)  PROGRAM 

In  §  295.6  paragraphs  (b)  (1)  through 
(6)  are  revised  and  (b)  (7)  and  (8)  are 
added  to  read  as  follows: 

§  295.6    Procedure  for  submission  of 
requests  for  DMA  records  by  members  of 
the  public. 

***** 

(b)  *  *  * 

(1)  Director,  Defense  Mapping 
Agency,  Bldg.  56,  U.S.  Naval 
Observatory,  Washington,  DC  20305- 
3000. 

(2)  Director,  DM.A  Aerospace  Center, 
3200  South  Second  Street,  St.  Louis, 
Missouri  63118-3399. 

(3)  Director,  DMA  Hydrographic/ 
Topographic  Center,  6500  Brookes  Lane. 
Washington.  DC  20315-0030. 

(4)  Director,  DMA  Combat  Support 
Center,  6101  MacArthur  Blvd., 
Washington,  DC  20315-0010. 

(5)  Director  DM.'\  Inter  American 
Geodetic  Survey.  Bldg.  144.  Fort  Sam 
Houston,  Texas  78234-5000. 

(6)  Director,  DMA  Systems  Center, 
8301  Greensboro  Drive,  Suite  800, 
McLean,  Virginia  22102-3692. 

(7)  Director,  DMA  Office  of 
Telecommunications  Services,  1840 
Michael  Faraday  Court.  Reston,  Virginia 
22090-5304. 

(8)  Director,  Defense  Mapping  School, 
Fort  Belvoir,  Virginia  22060-5828. 
***** 

Linda  M.  Lawson, 

Alternate  OSD  Federal  Register  Liaison, 
Department  of  Defense. 

August  24, 1987. 

[FR  Doc.  87-19685  Filed  8-26-87;  8:45  am] 

BIU.ING  CODE  3810-01'M 


Department  of  the  Navy 
;^2  CFR  732 

Nonnaval  Medical  and  Dental  Care 

AGENCY:  .Naval  Medical  Command, 
Navy,  DOD. 
ACTION:  Final  rule. 

SUMMARY:  The  Naval  Medical  Command 
has  promulgated  this  regulation  to 
describe  and  publish  the  policies  and 
procedures  for  obtaining  inpatient  and 
outpatient  maternity,  medical,  and 
dental  care  from  nonnaval  sources 
worldwide  for  active  duty  Navy  and 
Marine  Corps  members  and  reservists; 
outpatient  care  in  the  LInited  States  for 
active  duty  naval  members  of  North 
Atlantic  Treaty  Organization  (NATO) 
nations  other  than  Canada;  and 
inpatient  and  outpatient  care  for 
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Canadian  Navy  and  Marine  Corps 
personnel  who  receive  care  in  the 
United  States  on  or  after  3  November 
1986.  To  provide  guidelines  by  which 
claims  for  the  costs  of  such  care  are 
adjudicated  and  paid  by  the  Nevy.  It 
updates  a  Department  of  the  Navy 
instruction  for  conformity  with 
Department  of  Defense  directives. 
EFFECTIVE  DATE  June  11.  1987. 

FOR  FURTHER  INFORMATION  CONTACT. 

Herbert  L.  Pelham,  Program  Analyst, 
Naval  Medical  Command.  Washington, 
DC  20372-5120.  (202)  653-1179. 

SUPPLEMEfTTARY  INFORMATION:  This 

revision  relates  to  internal  naval 
management  and  personnel  handling 
practices  and  largely  reflects 
nonsubstantive  changes  adopted  in 
NAVMED  COMINST  6320.1  A.  It  was 
determined  that  invitation  of  public 
comment  on  these  changes  prior  to 
adoption  would  be  impracticable  and  is 
therefore  not  required  under  public 
rulemaking  provisions  of  Parts  296  and 
701  of  32  CFR. 

List  of  Subfects  in  32  CFR  Part  732 

Emergency  medical  services,  Health 
care,  Health  facilities. 

|ane  M.  Virga. 

LT.  /AGC.  USNR,  Federal  Register  Liaison 
Officer. 

Date;  August  20, 1987 

Accordmgly.  32  CFR  Part  732  is 
revised  to  read  as  follows: 

PART  732— NONNAVAL  MEDICAL  AND 
DENTAL  CARE 

Subpart  A — General 

Sec. 


"32.1 
732.2 


Background. 

Action. 


Subpart  B — Medical  and  Dental  Care  From 
Nonnaval  Sources 

732.11  Definitions 

732.12  Eligibility. 

732.13  Sources  of  care. 

732.14  Authorized  care. 

732.15  Unauthorized  care. 

732.16  Ejnergency  care  requirements. 

732.17  Nonemergency  care  requirements. 

732.18  Notification  of  illness  of  injury. 

732.19  Claims. 

732.20  Adjudication  authorities. 

732.21  Medical  Board 

732.22  Recovery  of  medical  care  payment*. 
732  23  Collection  for  subsistence. 
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Autborit}':  5  L'.S.C.  301;  10  U.SC  10-1-1088. 
5031.  6148.  6201-6203.  and  8140;  and  32  CFR 
700.1202. 

Subpart  A— General 

§  732.1     Backsround. 

When  a  United  States  Navy  or  Marine 
Corps  member  or  a  Canadian  Navy  or 
Marine  Corps  member  receives 
authorized  care  from  other  than  a  Navy 
treatment  facility,  care  is  under  the 
cognitance  of  the  uniformed  service 
medical  treatment  facihty  [USMTF) 
providing  care,  the  USMTF  referring  the 
member  to  another  treatment  source,  or 
under  the  provisions  of  this  part.  If  such 
a  member  is  not  receiving  care  at  or 
under  the  auspices  of  a  Federal  sovuxe, 
responsibility  for  health  and  welfare, 
and  the  adjudication  of  claims  in 
connection  with  their  care,  remains 
within  the  Navy  Medical  Department. 
Part  728  of  this  chapter  and 
NAVMEDCOMINST  6320.18  contain 
guidelines  concerning  care  for  other 
eligible  beneficiaries,  not  authonzed 
care  by  tiiis  part. 

§732J     Action. 

Ensure  that  personnel  under  your 
cognizance  a.'-e  made  aware  of  the 
contents  of  this  part.  Failure  to  comply 
with  contents  may  result  in  delayed 
adjudication  and  payment  or  may  result 
in  denial  of  Navy  financial 
responsibility  for  expenses  of  maternity, 
medical,  or  dental  care  obtained. 

Subpart  B— Medical  and  Dental  Care 
From  NonruivaJ  Sources 

§732.11     Definitions. 

Unless  otherwise  qualified  in  this  part 
the  following  terms  when  used 
throughout  are  defined  as  follows: 

(a)  Active  duty  Full-tune  duty  in  the 
active  mihtary  service  of  the  United 
States.  Includes  full-time  training  duty; 
annual  trainuig  duty;  and  attendance, 
while  in  the  active  military  service,  at  a 
school  designated  as  a  service  school  by 
law  or  by  the  Secretary  of  the  military 
department  concerned. 

[b]  Actjve  ci^ly  for  Uvining  A 
specified  tour  of  active  duty  for 
Reserves  for  training  under  orders  that 
provides  for  automatic  reversion  to  non- 
active  duty  status  when  the  specified 
period  of  active  duty  is  completed.  It 
includes  annual  trauung.  special  tours, 
and  the  initial  tour  performed  by 
enlistees  without  pnor  military  serv  ice. 
The  period  of  duty  includes  travel  to  and 
from  training  duty,  not  in  excess  of  the 
allowable  constructive  travel  time 
prescribed  by  SECNAVINST  1770.3  and 
para^aphs  10242  and  10243  of  DOD 
Military  Pay  and  Allowances 
Entitlements  Manual. 


(c)  Constrjctive  return.  For  purposes 
of  medical  and  dental  care,  an 
unathonzed  absentee's  return  to  military 
control  may  be  accomplished  through 
notification  of  appropriate  military 
authorities  as  outlined  below. 

(1)  For  members  in  an  unauthorized 
absentee  (UAl  status,  constructive 
return  to  militar%-  control  for  the  purpose 
of  providing  medical  or  dental  care  at 
Nax-y  expense  is  effected  when  one  of 
the  following  has  occurred: 

(i)  -A  naval  activity  informs  a  civilian 
provider  of  medical  or  dental  care  that 
the  .NavA'  accepts  responsibility  for  a 
naval  member's  care.  The  naval  activity 
providing  this  information  must  also 
provide  documentation  of  such 
notification  to  the  appropriate 
adjudication  authority  in  §  732.20. 

(u)  A  member  has  been  apprehended 
by  civil  authorities  at  the  specific 
request  of  naval  authorities  and  naval 
authorities  have  been  notified  that  the 
member  can  be  released  to  military 
custod\'. 

(ill)  .A  naval  member  has  been 
arrested,  while  in  a  UA  status,  by  civil 
authorities  for  a  civil  offense  and  a 
naval  authority  has  been  notified  that 
the  member  can  be  released  to  military 
control. 

(2)  When  a  naval  member  has  been 
arrested  by  civil  authonties  for  a  civil 
offense  while  ui  a  \j.\  status  and  the 
offense  does  not  allow  release  to 
nuiitary  control,  constructive  return  is 
not  accomplished.  The  individual  is 
responsible  for  medical  and  dental  care 
received  prior  to  arrest  and  the 
incarcerating  jurisdiction  is  responsible 
for  care  required  after  arrest. 

(d)  Designated  Uniformed  Services 
Treatment  Facilities  (Designated 
USTFs).  Under  Pub.  L  97-99.  the 
following  facilities  are  "designated 
USTFs"  for  the  purpose  of  rendering 
medical  and  dental  care  to  all  categories 
of  individuals  entitled  to  care  under  this 
part. 

(1)  Sisters  of  Charity  of  the  Incarnate 
Word  Health  Care  System.  6400 
Lawndale,  Houston.  TX  77058  (713)  928- 
2931  operates  the  following  facilities; 

(ij  St,  John  Hospital.  2050  Space  Park 
Drive.  .Nassau  Bay,  TX  77058.  telephone 
(713)  33^-5503.  Inpatient  and  outpatient 
services. 

(ii)  Sl  Marv's  Hospital  Outpatient 
Clinic,  404  St  Marys  Boulevard, 
Galveston.  TX  77550.  telephone  (409) 
763-5301.  Outpatient  services  only. 

(ui)  St  loseph  Hospital  Ambulatory 
Care  Center,  1919  La  Branch,  Houston, 
TX7:T»2.  telephone  (7131  757-1000. 
Outpatient  serx'ices  only. 

(iv)  St  Mary's  Hospital  Ambulatory 
Care  Center,  3600  Gates  Boulevard,  Port 
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Arthur.  TX  77640  (409)  985-7431. 
Outpatient  services  only. 

(2)  Inpatient  and  outpatient  sen'ices. 
(i)  VVyman  Park  Health  System,  Inc., 
3100  Wyman  Park  Drive,  Baltimore.  MD 
21211,  telephone  (301)  338-3693. 

(ii)  Alston-Brighton  Aid  and  Health 
Group,  Inc.,  Brighton  Marine  Public 
Health  Center,  77  Warren  Street,  Boston, 
MA  02135,  telephone  (617)  782-3400. 

(iii)  Bayley  Seton  Hospital,  Bay  Street 
and  Vanderbilt  Avenue,  Staten  Island, 
NY  10304.  telephone  (718)  390-5547  or 
6007. 

(iv)  Pacific  Medical  Center,  1200  12th 
Avenue  South,  Seattle,  WA  98144. 
telephone  (206)  326-4100. 

(3)  Outpatient  services  only,  (i) 
Coastal  Health  Service,  331  Veranda 
Street,  Portland,  ME  04103  (207)  774- 
5805. 

(ii)  Lutheran  Medical  Center, 
Downtown  Health  Care  Services,  1313 
Superior  Avenue,  Cleveland,  OH  44113, 
telephone  (216)  363-2065. 

(e)  Duty  status.  The  situation  of  the 
claimant  when  maternity,  medical,  or 
denta!  care  is  received.  Members, 
including  reservists,  on  leave  or  liberty 
are  considered  in  a  duty  status. 
P<eservists,  performing  active  duty  for 
trainmg  or  inactive  duty  training,  are 
also  considered  in  a  duty  status  during 
their  allowable  constructive  travel  time 
ti  ard  from  training. 

(f)  Emenjency  care.  Medical  treatment 
of  severe  life  threatening  or  potentially 
disabling  conditions  which  result  from 
accident  or  illness  of  sudden  onset  and 
necessitates  immediate  intervention  to 
prevent  undue  pain  and  suffering  or  loss 
of  life,  limb,  or  eyesight  and  dental 
treatment  of  painful  or  acute  conditions. 

(g)  Federal  facilities.  Navy,  Army,  Air 
Force,  Coast  Guard,  Veterans 
Administration,  and  USTFs  (former  U.S. 
I'ublic  Health  Service  facilities  listed  in 
§  732.11(d). 

(h)  Inactive  duty  training.  Duty 
prescribed  for  Reserves  by  the  Secretary 
of  the  Navy  under  Section  206  of  Title 
37,  United  States  Code,  or  any  other 
provision  of  law.  Also  includes  special 
additional  duties  authorized  for 
Reserves  by  an  authority  designated  by 
the  Secretary  of  the  Navy  and 
performed  by  Reserves  on  a  voluntary 
basis  in  connection  with  the  prescribed 
training  or  mamtenance  activities  of 
units  to  which  they  are  assigned. 

(i)  Maternity  emergency.  A  condition 
commencing  or  exacerbating  during 
pregnancy  when  delay  caused  by 
referral  to  a  uniformed  services  medical 
treatment  facility  (USMTF]  or 
designated  USTF  would  jeopardize  the 
welfare  of  the  mother  or  unborn  child. 

(j)  Member.  United  States  Navy  and 
Marine  Corps  personnel,  Department  of 


National  Defence  of  Canada  Navy  and 
Marine  Corps  personnel,  and  Navy  and 
Marine  Corps  personnel  of  other  NATO 
Nations  meeting  the  requirements  for 
care  under  this  part. 

(k)  Non-federal  care.  Maternity, 
medical,  or  dental  care  furnished  by 
civilian  sources  (includes  State,  local, 
and  foreign  MTFs). 

(1)  Nonnaval  care.  Maternity,  medical, 
or  dental  care  provided  by  other  than 
Navy  MTFs.  Includes  care  in  other 
USMTFs,  designated  USTFs.  VA 
facilities,  as  well  as  from  civilian 
sources. 

(m)  Office  of  Medical  Affairs  (OMA) 
or  Office  of  Dental  Affairs  (ODA). 
Designated  offices,  under  program 
management  control  of 
COMNAVMEDCOM  and  direct  control 
of  regional  medical  commands, 
responsible  for  administrative 
requirements  delineated  in  this  part. 
Responsibilities  and  functional  tasks  of 
OMAs  and  ODAs  are  outlined  in 
NAVMEDCOMINST  6010.3. 

(n)  Prior  approval.  Permission  granted 
for  a  specific  episode  of  necessary  but 
nonemergent  maternity,  medical,  or 
dental  care. 

(o)  Reservist.  A  member  of  the  Naval 
or  Marine  Corps  Reserve. 

(p)  Supplemental  care. — (1)  Operation 
and  maintenance  funds.  Navy. 
Supplemental  care  of  all  uniformed 
services  members,  at  Navy  expense, 
encompasses  only  inpatient  or 
outpatient  care  augmenting  the 
capability  of  a  naval  MTF  treating  a 
member.  Such  care  is  usually  obtained 
from  civilian  sources  through  referral  by 
the  treating  naval  MTF.  If  a  member, 
authorized  care  under  this  part,  is 
admitted  to  or  is  being  treated  on  an 
outpatient  basis  at  any  US\fTF,  all 
supplemental  care  is  the  financial 
responsibility  of  that  facility  regardless 
of  whether  the  facility  is  organized  or 
authorized  to  provide  needed  health 
care.  The  cost  of  such  care  is  chargeable 
to  operation  and  maintenance  funds 
(OM&N)  available  for  operation  of  the 
USMTF  requesting  the  care  regardless  of 
service  affiliation  of  the  member  (see 
Part  728  of  this  chapter  for  such  care 
under  Navy  Medical  Department 
faciUties). 

(2)  Nonnaval  medical  and  dental  care 
program  funds.  Adjudication  authorities 
will  pay  claims,  under  this  part,  for  care 
received  as  a  result  of  a  referral  when: 

(i)  A  United  States  Navy  or  Marine 
Corps  member  or  a  Canadian  Navy  or 
Marine  Corps  member  requires  care 
beyond  the  capability  of  the  referring 
USMTF  and  care  is  obtained  for  such  a 
member  not  admitted  to  or  not  being 
treated  on  an  outpatient  basis  by  a 
USMTF.  and 


(ii)  The  referring  USMTF  is  not 
organized  nor  authorized  to  provide  the 
needed  health  care. 

(3)  Other  uniformed  sen'ices 
supplemental  care  programs.  In  addition 
to  services  that  augment  other  USMTF's 
capabilities,  supplemental  care 
programs  of  the  other  uniformed 
services  include  care  and  services 
comparable  to  those  authorized  by  this 
part,  e.g.,  emergency  care  and  pre- 
approved  nonemergency  care. 

(q)  Unauthorized  absence.  Absence  or 
departure  without  authority  from  a 
member's  command  or  assigned  place  of 
duty, 

(r)  Uniformed  Services  Medical 
Treatment  Facilities  (USMTF).  Health 
care  facilities  of  the  Navy,  Army,  Air 
P'orce,  Coast  Guard,  and  the  former  U.S. 
Public  Health  Service  facilities  listed  in 
§  732.11(d)  designated  as  USTFs  per 
DOD  and  Department  of  Health  and 
Human  Services  directives. 

§  732.12    Eligibility. 

(a)  Regular  members.  To  be  eligible 
for  non-Federal  medical,  dental,  or 
emergency  maternity  care  at 
Government  expense.  Regular  active 
duty  United  States  naval  members  and 
Canadian  Navy  and  Marine  Corps 
members  must  be  in  a  duty  status  when 
care  is  provided. 

(b)  Reservists.  (1)  Reservists  on  active 
duty  for  training  and  inactive  duty 
training,  including  leave  and  liberty 
therefrom,  are  considered  to  be  in  a  duty 
status  while  participating  in  training. 
Accordingly,  they  are  entitled  to  care  for 
illnesses  and  injuries  occurring  while  in 
that  status. 

(2)  Reservists  are  entitled  to  care  for 
injuries  and  illnesses  occurring  during 
direct  travel  enroute  to  and  from  active 
duty  training  (ACDUTRA)  and  to  and 
from  inactive  duty  training. 

(c)  NATO  Naval  Members.  Naval 
members  of  the  NATO  Status  of  Forces 
Agreement  (SOFA)  nations  of  Belgium, 
Denmark,  Federal  Republic  of  Germany, 
France,  Greece,  Iceland.  Italy, 
Luxembourg,  the  Netherlands,  Norway, 
Portugal,  Spain,  Turkey,  and  the  United 
Kingdom,  are  authorized  outpatient  care 
only  under  the  provisions  of  this  part 
when  stationed  in  or  passing  through  the 
United  States  in  connection  with  official 
duties.  Public  Law  99-591  prohibits 
inpatient  care  of  these  foreign  military 
members  in  the  United  States  at  the 
expense  of  the  United  States 
Government.  The  other  NATO  SOFA 
Nation.  Canada,  entered  into  a 
comparable  care  agreement  with  the 
United  States  requiring  the  United 
States  to  provide  inpatient  and 
outpatient  care  under  the  provisions  of 
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this  part  to  members  of  the  Department 
of  National  Defence  of  Canada  receiving 
care  in  the  United  States. 

(d)  Absent  without  authority.  Naval 
members  absent  without  authority 
during  an  entire  episode  of  treatment 
are  not  eligible  for  non-Federal  medical, 
dental,  or  emergency  maternity  care  at 
Government  expense.  The  only 
exception  occurs  when  a  member's 
illness  or  injury  is  determined  to  have 
been  the  direct  cause  of  the 
unauthorized  absentee  status.  In  such  an 
instance,  eligibility  will  be: 

(1)  Determined  to  have  existed  from 
the  day  and  hour  of  such  injury  or 
illness  provided  the  member  was  not  in 
an  unauthorized  absentee  status  prior  to 
the  onset  of  the  illness  or  injury  and 
initiation  of  treatment. 

(2)  Retained  when  the  member  is 
returned  directly  to  military  control. 

(3)  Terminated  should  the  member 
return  to  an  unauthorized  absentee 
status  immediately  after  completion  of 
treatment.  Departmental  level 
(MEDCOM-333  for  medical  and 
MEDCOM-06  for  dental)  review  is 
required  before  benefits  may  be 
extended. 

(e)  Constructive  return.  When 
constructive  return,  defined  in 

§  732.11(c),  is  effected,  entitlement  will 
be  determined  to  have  existed  from  0001 
hours  of  the  day  of  constructive  return, 
not  necessarily  the  day  and  hour  care 
was  initiated. 

§732.13    Sources  Of  care. 

(a)  Initio!  application.  If  a  member 
requires  maternity,  medical,  or  dental 
care  and  naval  facilities  are  unavailable, 
make  initial  application  to  other 
available  Federal  medical  or  dental 
facilities  or  USTFs.  When  members  are 
stationed  in  or  passing  through  a  NATO 
SOFA  nation  and  U.S.  facilities  are 
unavailable,  ensure  that  members  make 
initial  application  for  emergency  and 
nonemergency  care  to  military  facilities 
of  the  host  country,  or  if  applicable,  to 
civilian  sources  under  the  NATO  SOFA 
nation's  health  care  program.  When 
hospitalized  in  Hawaii,  Alaska,  or  in  a 
foreign  medical  facility,  members  and 
responsible  commands  will  comply  with 
OPNAVINST  6320.6. 

(b)  Secondary  sources.  When  either 
emergency  or  nonemergency  care  is 
required  and  there  are  no  Federal  or 
NATO  SOFA  facilities  available,  care 
may  be  obtained  from  non-Federal 
sources  under  this  part. 

§732.14    Authorized  care. 

(a)  .Medical.  (1)  Consultation  and 
trf'utment  provided  by  physicians  or  at 
medical  facilities,  and  procedures  not 
involving  treatment  when  directed  by 


COMNAVMEDCOM.  are  authorized. 
Such  care  includes,  but  is  not  limited  to: 
treatment  by  physicians,  hospital 
inpatient  and  outpatient  care,  surgery, 
nursing,  medicine,  laboratory  and  x-ray 
services,  physical  therapy,  eye 
examinations,  etc.  See  §  732.17  for  prior 
approval  of  these  services  in 
nonemergency  situations. 

(2)  When  transplant  (including  bone- 
marrow)  is  the  treatment  of  choice, 
COMNAVMEDCOM  approval  is 
required.  If  time  permits,  telephone  (A) 
294-1102,  (C)  (202)  653-1102  during 
regular  hours  or  (A)  294-1327,  (C)  653- 
1327  after  regular  duty  hours,  and 
followup  with  a  message.  Request 
approval  via  message  in  nonemergency 
situations. 

(b)  Maternity  episode.  If  a  member 
authorized  care  under  this  part  qualifies 
for  care  under  the  provisions  of 

§  732.17(c)  and  delivers  in  a  civilian 
hospital,  routine  newborn  care  (i.e., 
nursery,  newborn  examination,  PKU 
test,  etc.)  is  a  part  of  the  mother's 
admission  expenses.  Regardless  of 
circumstances  necessitating  delivery  in 
a  civilian  facility  or  how  charges  are 
separated  on  the  bill,  charges  will  be 
paid  from  funds  available  for  care  of  the 
mother.  If  the  infant  becomes  a  patient 
in  his  or  her  own  right — through  an 
extension  of  the  birthing  hospital  stay 
because  of  complications,  transfer  to 
another  facility,  or  subsequent 
admission — the  provisions  of  Part  728  of 
this  chapter  and  NAVMEDCOMINST 
6320.18  are  applicable,  and  the  sponsor 
becomes  responsible  for  a  part  of  the 
medical  expenses  incurred. 

(c)  Dental.  (1)  With  prior  approval,  the 
following  may  be  provided: 

(i)  All  types  of  treatment  (including 
operative,  restorative,  and  oral  surgical) 
to  relieve  pain  and  abort  infection. 

(ii)  Prosthetic  treatment  to  restore 
extensive  loss  of  masticatory  function  or 
the  replacement  of  anterior  teeth  for 
esthetic  reasons. 

(iii)  Repair  of  existing  dental 
prostheses  when  neglect  of  the  repair 
would  result  in  unserviceability  of  the 
appliance. 

(iv)  Any  type  of  treatment  adjunctive 
to  medical  or  surgical  care. 

(v)  All  x-rays,  drugs,  etc.,  required  for 
treatment  or  care  in  paragraphs  (c)(1)  (i) 
through  (iv)  of  this  section. 

(2)  In  emergencies  (no  prior  approval), 
only  measures  appropriate  to  relieve 
pain  or  abort  infection  are  authorized. 

(d)  Eye  refractions  and  spectacles. 
Includes  refractions  of  eyes  by 
physicians  and  optometrists  and 
furnishing  and  repairing  spectacles. 

(1)  Refractions.  A  refraction  may  be 
obtained  from  a  civilian  source  at 
Government  expense  only  when  Federal 


facilities  are  not  available,  no  suitable 
prescription  is  in  the  member's  Health 
Record,  and  the  cognizant  OMA  or 
referring  USMTF  has  given  prior 
approval. 

(2)  Spectacles.  When  a  member  has 
no  suitable  spectacles  and  the  lack 
thereof,  combined  with  the  delay  in 
obtaining  suitable  ones  from  a  Federal 
source  would  prevent  performance  of 
duty;  repair,  replacement,  or 
procurement  from  a  civilian  source  may 
be  authorized  upon  initiation  of  an  after- 
the-fact  request  per  §  732.17.  Otherwise, 
the  prescription  from  the  refractionist. 
with  proper  facial  measurements,  must 
be  sent  for  fabrication  to  the  appropriate 
dispensing  activity  set  forth  in 
NAVMED  CO.MINST  6810.1.  See 
§  732.15(g)  concerning  contact  lenses. 

§  732.15    Unauthorized  care. 

The  following  are  not  authorized  by 
this  part: 

(a)  Chiropractic  services. 

(b)  Vasectomies. 

(c)  Tubal  ligations. 

(d)  Breast  augmentations  or 
reductions. 

(e)  Psychiatric  care,  beyond  the  initial 
evaluation. 

(f)  Court  ordered  care. 

(g)  Contact  lenses. 

(h)  Other  elective  procedures. 

§  732.16    Emergency  care  requirements. 
Only  in  a  bona  fide  emergency  w  ill 
medical,  maternity,  or  dental  services  be 
obtained  under  this  part  by  or  on  behalf 
of  eligible  personnel  without  prior 
authority  as  outlined  belo'vv. 

(a)  Medical  or  dental  care.  A  situation 
w^ere  the  need  or  apparent  need  for 
medical  or  dental  attention  does  not 
permit  obtaining  approval  in  advance. 

(b)  Maternity  care.  When  a  condition 
commences  or  exacerbates  during 
pregnancy  in  a  manner  that  a  delay, 
caused  by  referral  to  a  USMTF  or  USTF, 
would  jeopardize  the  welfare  of  the 
mother  or  unborn  child,  the  following 
constitutes  indications  for  admission  to 
or  treatment  at  a  non-Federal  facility: 

(1)  Medical  or  surgical  conditions 
which  would  constitute  an  emergency  in 
the  nonpregnant  state. 

(2)  Spontaneous  abortion,  with  first 
trimester  hemorrhage. 

(3)  Premature  or  term  labor  with 
delivery. 

(4)  Severe  pre-eclampsia. 

(5)  Hemorrhage,  second  and  third 
trimester. 

(6)  Ectopic  pregnancy  with 
cardiovascular  instability. 

(7)  Premature  rupture  of  membrames 
with  prolapse  of  the  umbilical  cord. 

(8)  Obstetric  sepsis. 


BEST  COPY  AVAILABLE 


32300         Federal  Register  /  Vol.  52,  No.  166  /  Thursday,  August  27,  1987  /  Rules  and  Regulations 


(9)  Any  other  obstetrical  condition 
that,  by  definition,  constitutes  an 
emergency  circumstance. 

§732.17    Nonemergency  care 
requiremerts. 

Members  are  cautioned  not  to  obtain 
nonemergency  care  from  civihan 
sources  without  prior  approval  from  the 
cognizant  adjudication  authority  in 
§  732.20.  Obtaining  nonemergency  care, 
other  than  as  specified  herein,  without 
documented  prior  approval  may  result  in 
denial  by  the  Governn'.ent  of 
responsibility  for  claims  arising  from 
such  care. 

(a)  Individual  prior  approval.  (1) 
Submit  requests  for  prior  approval  of 
nonemergency  care  (medical,  dental,  or 
maternity)  from  non-Federal  sources  to 
the  adjudication  authority  (§  732.20) 
serving  the  geographic  area  where  care 
is  to  be  obtained.  When  the 
requirements  of  §  732.141d)(2)  are  met 
and  spectacles  have  been  obtained, 
request  after-the-fact  approval  per  this 
paragraph. 

(2)  Submit  requests  on  a  NAVMED 
6320/10.  Statement  of  Civilian  Medical/ 
Dental  Care,  with  blocks  1  through  7  and 
19  through  2~>  completed.  Assistance  in 
completing  the  NAVMED  6320/10  can 
be  obtained  from  the  health  benefits 
advisor  (HBA)  at  the  nearest  USMTF. 

(3)  Upon  receipt,  the  adjudication 
authority  will  review  the  request  and,  if 
necessary,  forward  it  to  the  appropriate 
chief  of  service  with  an  explanation  of 
non-Federal  care  regulations  pertaining 
to  the  request.  The  chief  of  service  will 
respond  to  the  request  within  24  hours. 
The  adjudication  authority  will  then 
complete  blocks  26  and  27,  and  return 
the  original  of  the  approved/ 
disapproved  NAVMED  6320/10  to  the 
member. 

(b)  Blanket  prior  approval. 

(1)  Recruiting  offices  and  other 
activities  far  removed  from  USMTFs, 
uniformed  services  dental  treatment 
facilities  (USDTFs),  designated  USTFs, 
and  VA  facilities  may  request  blanket 
approval  for  civilian  medical  and  dental 
care  of  assigned  active  duty  personnel. 
Letter  requests  should  be  submitted  to 
the  adjudication  authority  (§  732.20) 
assigned  responsibility  for  the 
geographic  area  of  the  requestor. 

(2)  With  full  realization  that  such 
blanket  approval  is  an  authorization  to 
obligate  the  Government  without 
individual  prior  approval,  adjudication 
authorities  will  ensure  that: 

(i)  Each  blanket  approval  letter 
specifies  a  maximum  dollar  amount 
allowable  in  each  instance  of  care. 

(ii)  The  location  of  the  activity 
receiving  blanket  approval  authority  is 
ckarly  delineated. 


(iiij  Travel  distance  and  time  required 
to  reach  the  nearest  USMTF,  USDTF, 
designated  USTF,  or  VA  facility  have 
been  considered. 

(iv)  Certain  conditions  are  specifically 
excluded,  e.g.,  psychiatric  care  and 
elective  surgical  procedures.  These 
conditions  will  continue  to  require 
individual  prior  approval. 

(v)  COMNAVMEDCOM  (MEDCOM- 
333)  is  made  an  information  addressee 
on  each  letter  of  authorization. 

(c)  Maternity  care.  (1)  Pregnant  active 
duty  members  residing  outside  Military 
Health  Services  System  (MHSS) 
inpatent  catchment  areas  of  uniformed 
services  facilities  (including  USTFs), 
designated  in  Volumes  I,  II,  and  III  of 
MHSS  Catchment  Area  Directories,  are 
permitted  to  choose  whether  to  deliver 
in  a  closer  civilian  hospital  or  travel  to  a 
USMTF  or  USTF  for  delivery.  If  the 
Government  is  to  assume  financial 
responsibility  for  non-Federal  maternity 
care  of  any  member  regardless  of  where 
she  resides,  the  member  must  obtain 
individual  prior  approval  as  outlined  in 
§  732.17(a).  Adjudication  authorities 
should  not  approve  requests  from 
members  residing  within  an  inpatient 
MHSS  catchment  area  unless: 

(i)  Capability  does  not  (did  not)  exist 
at  the  USMTF  or  other  Federal  MTF 
serving  her  catchment  area. 

(ii)  An  emergency  situation 
necessitated  delivery  or  other  treatment 
in  a  non-Federal  facility  (§  732.16(b)), 

(2)  Normel  delivery  at  or  near  the 
expected  delivery  date  should  not  be 
considered  an  emergency  for  members 
residing  within  an  MHSS  inpatient 
catchment  area  where  delivery  was 
expected  to  occur  and,  unless  provided 
for  in  this  part,  will  not  be  reason  for 
delivery  in  a  civilian  facility  at 
Government  expense. 

(3)  When  granted  leave  that  spans  the 
period  of  an  imminent  delivery,  the 
pregnant  member  should  request  a  copy 
of  her  complete  prenatal  care  records 
from  the  prenatal  care  physician.  The 
physician  should  note  in  the  record 
whether  the  member  is  clear  to  travel.  If 
receiving  prenatel  care  from  a  USMTF, 
the  HBA  will  assist  the  member  in 
obtaining  a  statement  bearing  the  name 
of  the  MTF  (may  be  an  OMA)  with 
administrative  responsibility  for  the 
geographic  area  of  her  leave  address, 
including  the  telephone  number  of  the 
head  of  the  patient  administration 
department  or  HBA,  if  available.  If  a 
member  is  receiving  prenatal  care  from 
other  than  a  USMTF,  she  should  avail 
herself  of  the  services  of  the  nearest 
HBA  to  effect  the  aforestated  services. 
This  statement  should  be  attached  to  the 
approved  leave  request.  In  normal 
deliveries,  requests  for  after-the-fact 


approval  should  be  denied  when 
members  have  not  attempted  to  adhere 
to  the  provisions  of  this  part. 

(4)  Upon  arrival  at  the  designated 
leave  address,  members  should  contact 
the  MTF  indicated  on  the  statement 
attached  to  their  leave  request.  The  MTF 
will  make  a  determination  whether  the 
member's  leave  address  falls  within  the 
inpatient  catchment  area  of  a  US.MTF  or 
USTF  with  the  capability  of  providing 
needed  care.  If  no  such  USMTF  or  USTF 
exists,  the  member  will  be  given  the 
opportunity  to  choose  to  deliver  in  a 
civilian  hospital  closer  to  her  leave 
address  or  travel  to  the  most  accessible 
USMTF  or  USTF  with  capability  for 
maternity  care. 

(5)  Upon  determination  that  civilian 
sources  will  be  used  for  maternity  care, 
the  MTF  listed  on  the  attachment  to  the 
leave  papers  will  inform  the  member 
that  she  (or  someone  acting  in  her 
behalf)  must  notify  that  MTF  of  the 
member's  admission  for  delivery  or 
other  inpatient  care  so  that  medical 
cognizance  can  be  initiated. 

(6)  Automatically  grant  prior  or 
retroactive  approval,  as  the  situation 
warrants,  to  members  requiring 
maternity  care  while  in  a  travel  status  in 
the  execution  of  permanent  change  of 
station  (PCS)  orders. 

(d)  Nonemergency  care  without  prior 
approval.  (1)  If  it  becomes  known  that  a 
member  intends  to  seek  medical  or 
dental  care  (inpatient  or  outpatient) 
from  a  non-Federal  source  and  prior 
approval  has  not  been  granted  for  the 
use  of  the  Nonnaval  Medical  and  Dental 
Care  Program,  the  member  must  be 
counseled  by.  or  in  the  presence  of,  a 
Medical  Departjrient  officer.  Request 
that  the  member  sign  a  statement  on  an 
SF600,  Chronological  Record  of  Medical 
Care,  or  an  SF  603  or  603A,  Health 
Record,  Dental  as  appropriate,  for 
inclusion  in  the  members  Health 
Record.  The  statement  must  specify  that 
counseling  has  been  accomplished,  and 
that  the  member  understands  the 
significance  of  receiving  unauthorized 
civilian  care.  This  must  be  accomplished 
when  either  personal  funds  or  third 
party  payor  (insurance)  funds  are 
intended  to  be  used  to  defray  the  cost  of 
care.  Counseling  will  include: 

(!)  Availability  of  care  from  a  Federal 
source. 

(ii)  The  requirement  for  prior  approval 
if  the  Government  may  be  expected  to 
defray  any  of  the  cost  of  such  care. 

(iii)  Information  regarding  possible 
compromise  of  disability  benefits  should 
a  therapeutic  misadventure  occur. 

(iv)  Notification  that  should 
hospitalization  become  necessary,  or 
other  time  is  lost  from  the  member's 
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place  of  duty,  such  lost  time  may  be 
chargeable  as  "ordinary  leave." 

(v)  Notification  that  the  Government 
cannot  be  responsible  for  out-of-pocket 
expenses  which  may  be  required  by  the 
insurance  carrier  or  when  the  member 
does  not  have  insurance  which  covers 
the  cost  of  contemplated  care. 

(vi)  Direction  to  report  to  a  uniformed 
services  medical  officer  (preferably 
Navy)  upon  completion  of  treatment  for 
determination  of  member's  fitness  for 
continued  service. 

(2)  If  it  becomes  known  that  a  member 
has  already  received  non-Federal 
medical  care  without  prior 
authorization,  refer  the  member  to  a 
uniformed  services  medical  officer 
(preferably  Navy)  to  determine  fitness 
for  contmued  service.  At  this  time, 
counseling  measures  delineated  in 
§  732.17(dj[l)(iii),  (iv),  and  (v)  must  be 
taken. 

§  732.18    Notification  of  Illness  or  injury. 

(a)  Member's  respunsibility.  (1)  If 
able,  members  must  notify  or  cause  their 
parent  command,  the  nearest  naval 
activity,  or  per  OPNAVINST  6320  6.  the 
nearest  U.S.  Embassy  or  consulate  when 
hospitalized  in  a  foreign  medical  facility 
to  be  notified  as  soon  as  possible  of  the 
circumstances  requiring  medical  or 
dental  attention  in  a  non-Federal 
facility.  The  member  will  also  assure 
(request  the  facility  to  make  notification 
if  unable  to  do  so  personally)  that  the 
following  information  is  passed  to  the 
adjudication  authority  serving  the  area 
of  the  source  of  care  (§  732.20).  This 
notification  is  in  addition  to  the 
requirements  of  article  4210100  of  the 
Military  Personnel  Command  Manual 
(MILPERSMAN)  or  Marine  Corps  Order 
6320.3B,  as  appropriate.  The 
adjudication  authority  will  then  arrange 
for  transfer  of  the  member  and.  if 
appropriate,  newborn  infant(s),  to  a 
Federal  facility  or  for  such  other  action 
as  is  appropriate. 

(i)  Name,  grade  or  rate,  and  social 
security  number  of  patient. 

(ii)  Name  of  non-Federal  medical  or 
dental  facility  rendering  treatment. 

(iii)  Date(s)  of  such  treatment. 

(iv)  Nature  and  extent  of  treatment  or 
care  already  furnished. 

(v)  Need  or  apparent  need  for  further 
treatment  (for  maternity  patients,  need 
or  apparent  need  for  further  care  of 
infant(s)  also). 

(vi)  Earliest  date  on  which  transfer  to 
a  Federal  facility  can  be  effected. 

(vii)  Telephone  number  of  attending 
physician  and  patient. 

(2)  Should  movement  be  delayed  due 
to  actions  of  the  member  or  the 
member's  family,  payment  may  be 
denied  for  all  care  received  after 


provision  of  written  notification  by  the 
adjudication  authority. 

(3)  The  denial  is  §  732.18(a)(2)  will  be 
for  care  received  after  the  member's 
condition  has  stabilized  and  after  the 
cognizant  adjudication  authority  has 
made  a  request  to  the  attending 
physician  and  hospital  administration 
for  the  member's  release  from  the 
civilian  facility.  This  notification  must 
specify: 

(i)  Date  and  time  the  Navy  will 
terminate  its  responsibility  for  payment. 

(ii)  That  care  rendered  subsequent  to 
receipt  of  the  written  notification  is  at 
the  expense  of  the  member. 

(b)  Adjudication  authority.  As  soon  as 
it  is  ascertained  that  a  member  is  being 
treated  in  a  nonnaval  facility, 
adjudication  authorities  must  make  the 
notifications  required  in  MILPERSMAN, 
article  4210100.11.  See  Part  728  of  this 
chapter  on  message  drafting  and 
informiation  addressees. 

(1)  Article  4210100.11  of  the 
MILPERSMAN  requires  submission  of  a 
personnel  casualty  report,  by  priority 
message,  to  the  primarv  and  secondary 
next  of  km  (PNOK/SNOK)  of  Navy 
members  seriously  or  verj'  seriously  ill 
or  injured,  and  on  those  terminally  ill 
(diagnosed  and  confirmed).  While 
submission  of  the  personnel  casualty 
report  to  the  PNOK  and  SNOK  is  a 
responsibility  of  the  member's 
command,  adjudication  authorities  must 
advise  the  member's  command  when 
such  a  member  is  being  treated  or 
diagnosed  by  non-Federal  sources.  The 
message  will  also  request  forwarding  of 
the  member's  service  and  medical 
records  to  the  personnel  support 
detachment  (PSD)  supporting  the 
activity  in  which  the  OMA  is  located. 
Additionally,  the  notification  should 
contain  a  request  for  appropriate  orders, 
either  temporary  additional  duty 
(TEMADD)  or  temporarv  dutv 
(TEMPDU). 

(i)  Request  TEMADD  orders  if  care  is 
expected  to  terminate  within  the  time 
constraints  imposed  for  these  orders. 

(ii)  Request  TEMDU  Under  Treatment 
orders  for  members  hospitalized  in  a 
NMTF  within  the  adjudication 
authority's  area  of  responsibility. 

(2)  Make  prompt  message  notification 
to  the  member  s  commanding  officer 
when  apprised  of  any  medical  condition, 
including  pregnancy,  which  will  now  or 
in  the  foreseeable  future  result  in  loss  of 
a  member's  full  duty  services  in  excess 
of  72  hours.  Mark  the  message 
"Commanding  Officer's  Eyes  Only." 

§732.19    Claims. 

(a)  Member's  responsibility.  Members 
receiving  care  are  responsible  for 
preparation  and  submission  of  claims  to 


the  cognizant  adjudication  authority 
identified  in  §  732,20.  A  complete  claim 
includes: 

(1)  A'y4  VMED  6320/10.  Statement  of 
Civilian  Medical/Dental  Care.  In 
addition  to  its  use  as  an  authorization 
document,  the  original  and  three  copies 
of  a  NAVMED  6320/10  are  required  to 
adjudicate  claims  in  each  instance  of 
sickness,  injury,  or  maternity  care  when 
treatment  is  received  from  a  non-Federal 
source  under  the  provisions  of  this  part. 
The  form  should  be  prepared  by  a  naval 
medical  or  dental  officer,  when 
practicable,  by  the  senior  officer  present 
where  a  naval  medical  or  dental  officer 
is  not  on  duty,  or  by  the  member 
receiving  care  when  on  detached  duty 
where  a  senior  officer  is  not  present. 

(i)  For  nonemergency  care  with  prior 
approval,  submit  the  NAVMED  6320/10 
containing  the  prior  approval,  after 
completing  blocks  8  through  18. 

(ii)  For  emergency  care  (or 
nonemergency  care  without  prior 
approval),  submit  a  NAVMED  6320/10 
after  completing  blocks  1  through  18. 
Assure  that  the  diagnosis  is  listed  in 
block  10.  If  prior  approval  was  not 
obtained,  state  in  block  11 
circumstances  necessitating  use  of  non- 
Federal  facilities. 

(iii)  Signature  by  the  member  in  block 
17  implies  agreement  for  release  of 
information  to  the  responsible 
adjudication  authority  receiving  the 
claim  for  processing.  Signature  by  the 
certifying  officer  in  block  18  will  be 
considered  certification  that 
documentation  has  been  entered  in  the 
member's  Health  Record  as  directed  in 
article  16-24  of  MANMED. 

(2)  Itemized  bills.  The  original  and 
three  copies  of  itemized  bills  to  show: 

(i)  Dates  on  or  between  which 
services  were  rendered  or  supplies 
furnished. 

(ii)  Nature  of  and  charges  for  each 
item. 

(iii)  Diagnosis. 

(iv)  Acknowledgment  of  receipt  of  the 
services  or  supplies  on  the  face  of  the 
bill  or  by  separate  certificate.  The 
acknowledgment  must  include  the 
statement.  "Services  were  received  and 
were  satisfactory." 

(3)  Claims  for  reimbursement.  To 
effect  reimbursement,  also  submit  the 
original  and  three  copies  of  paid  receipts 
and  an  SF  1164  Claim  for 
Reimbursement  for  Expenditures  on 
Official  Business,  completed  per 
paragraphs  046377-2  a  and  b  of  the 
Naval  Comptroller  Manual 
(NAVCOMPT  MAN). 

(4)  Notice  of  Eligibility  (NOB)  and 
line  of  Duty  (LOD)  Determination. 
When  a  reservist  claims  benefits  for 
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care  received  totally  after  the 
completion  of  either  an  active  duty  or 
active  duty  for  training  period,  the  claim 
should  also  include: 

(i]  An  N'OE  issued  per  SECNAVINST 
1770.3. 

(ii)  An  LOD  determination  from  the 
member's  commanding  officer. 

(b]  Adjudicating  authority's 
responsibility.  Reviewi'ing  and 
processing  properly  completed  claims 
and  forwarding  approved  claims  to  the 
appropriate  disbursing  office  should  be 
completed  within  30  days  of  receipt. 
Advice  may  be  requested  from 
COMNAVMEDCOM  [MEDCOM-333 
(A/V  294-1127)1  for  medical  or 
MEDCOM-06  (A/V  294-1250))  for  dental 
on  unusual  or  questionable  instances  of 
care.  Advise  claimants  of  any  delay 
e.xperienced  in  processing  claims. 

(1)  Review.  The  receiving  adjudication 
authority  will  carefully  review  each 
claim  submitted  for  payment  or 
reimbursement  to  verify  whether: 

(!)  Claim.ant  was  entitled  to  benefits 
(i.e..  was  on  active  duty,  active  duty  for 
training,  inactive  duty  training,  was  not 
an  unauthorized  absentee,  etc.).  As 
required  by  Part  728  of  this  chapter,  a 
Defense  Enrollment  Eligibility  Reporting 
System  (DEERS)  eligibility  check  must 
be  performed  on  claims  to  all  claimants 
required  to  be  enrolled  in  DEERS. 

(ii)  Care  rendered  was  due  to  a  bona 
fide  emergency.  (Note:  When  questions 
arise  as  to  the  emergency  nature  of  care, 
forward  the  claim  and  all  supporting 
documentation  to  the  appropriate 
clinical  specialist  at  the  nearest  naval 
hospital  for  review.) 

(iii)  Prior  approval  was  granted  if  a 
bona  fide  emergency  did  not  exist. 
(Note:  If  prior  approval  was  not 
obtained  and  the  condition  treated  is 
determined  to  have  been  nonemergent, 
the  claim  may  be  denied.)  Consideration 
should  always  be  given  to  cases  that 
would  have  received  prior  approval  but. 
due  to  lack  of  knowledge  of  the  program, 
the  member  did  not  submit  a  request. 

(iv)  Care  rendered  was  authorized 
under  the  pro\  isions  of  this  part. 

(v)  Care  rendered  was  appropriate  for 
the  specific  condition  treated.  (NOTE: 
When  questions  arise  regarding 
appropriateness  of  care,  forward  all 
documentation  to  a  clinical  specialist  at 
the  nearest  naval  hospital  for  review.  If 
care  is  determined  to  have  been 
inappropriate,  the  claim  may  be  denied 
to  the  extent  the  member  was  negligent.) 

(vi)  Claimed  benefits  did  not  result 
from  a  referral  by  a  USMTF.  If  the 
member  was  an  inpatient  or  an 
outpatient  in  a  USMTF  immediately 
prior  to  being  referred  to  a  civilian 
source  of  care,  the  civilian  care  is 
supplemental  and  may  be  the 


responsibility  of  the  referring  USMTF. 
S3e  §  732.11(p)  for  the  definition  of 
supplemental  care. 

(2)  Dispproval.  If  a  determination  is 
made  to  disapprove  a  claim,  provide  the 
member  (and  provider  of  care,  when 
applicable)  a  prompt  and  courteous 
letter  stating  the  reason  for  the 
disapproval  and  the  appropriate 
avenues  of  appeal  as  outlined  in 

§  732.24. 

(3)  Processing.  Subpart  C  contains  the 
chargeable  accounting  classifications 
and  Standard  Document  Numbers  (SDN) 
to  be  cited  on  the  NAVCOMPT  2277, 
Voucher  for  Disbursement  and/or 
Collection,  on  an  SF  1164  submitted  per 
§  732.19(a)(3),  and  on  supporting 
documents  of  approved  claims  before 
submission  to  disbursing  offices. 

(i)  For  payment  to  providers  of  care,  a 
NAV  COMPT  2277  will  be  prepared  and 
certified  approved  for  payment  by  the 
adjudicating  authority.  This  form  must 
accompany  the  NAVMED  6320/10  and 
supporting  documentation  per  paragraph 
046393-1  of  the  NAVCOMPTMAN. 

(ii)  Where  reimbursement  is 
requested,  the  SF  1164  submitted  per 
§  732.19(a)(3)  will  be  completed,  per 
paragraph  046377  of  the 
NAVCOMPTMAN,  and  certified 
approved  for  payment  by  the 
adjudicating  authority.  This  form  must 
accompany  the  NAVMED  6320/10  and 
supporting  documentation. 

(c)  Amount  payable.  Amounts  payable 
are  those  considered  reasonable  after 
taking  into  consideration  all  facts. 
Normally,  payment  should  be  approved 
at  rates  generally  prevailing  within  the 
geographic  area  where  services  or 
supplies  were  furnished.  Although  rates 
specially  established  by  the  Veterans 
Administration.  CHAMPUS,  or  those 
used  in  Medicare  are  not  controlling, 
they  should  be  considered  along  with 
other  facts. 

(1)  Excessive  charges.  If  any  charge  is 
excessive,  the  adjudication  authority 
will  advise  the  provider  of  care  of  the 
conclusion  reached  and  afford  the 
provider  an  opportunity  to  voluntarily 
reduce  the  amount  of  the  claim.  If  this 
does  not  result  in  a  proper  reduction  and 
the  claim  is  that  of  a  physician  or 
dentist,  refer  the  difference  in  opinions 
to  the  grievance  committee  of  the 
provider's  professional  group  for  an 
opinion  of  the  reasonableness  of  the 
charge.  If  satisfactory  settlement  of  any 
claim  cannot  thus  be  made,  forward  all 
docum.entation  to  COMNAVMEDCOM 
(MEDCOM-333)  for  decision.  Charges 
determined  to  be  above  the  allowed 
amount  or  charges  for  unauthorized 
services  are  the  responsibility  of  the 
service  member. 


(2)  Third  party  payment.  Do  not 
withhold  payment  while  seeking  funds 
from  health  benefit  plans  or  from 
insurance  policies  for  which  premiums 
are  paid  privately  by  service  members 
(see  §  732.22  for  possible  recovery  of 
payments  action). 

(3)  No-fault  insurance.  In  States  with 
no-fault  automobile  insurance 
requirements,  adjudication  authorities 
will  notify  the  insurance  carrier 
identified  in  item  16  of  the  NAVMED 
6320/10  that  Federal  payment  of  the 
benefits  in  this  part  is  secondary  to  any 
no-fault  insurance  coverage  available  to 
the  potentially  covered  member. 

(d)  Duplicate  payments.  Adjudication 
authorities  and  disbursing  activities 
should  take  precautions  against 
duplicate  payments  per  paragraph 
046073  of  the  NAVCOMPTMAN. 

§  732.20    Adjudication  authorities. 

(a)  General.  Controlling  activities  for 
medical  care  in  the  United  States  are 
designated  as  "offices  of  medical 
affairs"  (OMA)  and  for  dental  care, 
"offices  of  dental  affairs"  (ODA). 
NAVMEDCOMINST  6010.3  delineates 
responsibilities  and  functional  tasks  of 
OMAs  and  ODAs,  including  monthly 
reporting  of  receipt  of  claims  and  claims 
payment.  Commanders  of  geographic 
naval  medical  commands  must 
communicate  with  all  activities  in  their 
regions  to  ensure  that  messages  and 
medical  cognizance  reports  are  properly 
furnished  per  higher  authority  directives. 

(b)  Within  the  United  States  [Less 
Hawaii).  For  the  48  contiguous  United 
States,  the  District  of  Columbia,  and 
Alaska,  the  following  six  regions  are 
responsible  for  care  rendered  or  to  be 
rendered  within  their  areas  of 
responsibility. 

(1)  Northeast  Region.  The  States  of 
Connecticut.  Delaware.  Illinois.  Indiana, 
Iowa,  Kentucky,  Maine,  Massachusetts, 
Michigan,  Minnesota,  Missouri,  New 
Hampshire,  New  Jersey,  New  York, 
Ohio.  Pennsylvania.  Rhode  Island. 
Vermont,  and  Wisconsin  are  served  by  1 
ODA  and  1  OMA: 

(i)  Responsibility  for  dental  matters 
for  States  in  the  Northeast  Region  is 
vested  in:  Commander,  Naval  Medical 
Command,  .Northeast  Region,  Office  of 
Dental  Affairs.  Great  Lakes,  IL  60068, 
Tele:  (A/V)  792-3940  or  (C)  (312)  688- 
3940. 

(ii)  Responsibility  for  medical  matters 
for  States  in  the  Northeast  Region  is 
vested  in:  Commander,  Naval  Medical 
Command,  Northeast  Region,  Office  of 
Medical  Affairs,  Great  Lakes.  IL  60088, 
Tele:  (A/V)  792-3950  or  (C)  (312)  688- 
3950. 
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(2)  National  Capital  Region.  For  the 
States  of  Maryland  and  West  Virginia; 
the  Virginia  counties  of  Arlington, 
Fairfax,  Loudoun,  and  Prince  William; 
the  Virginia  cities  of  Alexandria,  Falls 
Church,  and  Fairfax:  and  the  District  of 
Columbia,  resprangibility  for  medical  and 
dental  matters  is  vested  in:  Commander, 
Naval  Medical  Command,  National 
Capital  Region,  Office  of  Medical 
Affairs,  Bethesda,  MD  20814.  Tele:  {A/ 
V)  295-5322  or  (C)  (301)  295-5322. 

(3)  MJd-AUaiUic  Region.  For  the 
States  of  North  Carokna.  South 
Carolina,  and  all  areas  of  Virginia  south 
and  west  of  Prince  William  and 
Loudoun  counties,  responsibihty  for 
medical  and  dental  matters  is  vested  in: 
Commander,  Naval  Medical  Command, 
Mid-Atlantic  Region,  6500  Hampton 
Boulevard,  Norfolk,  VA  23502,  Attn: 
Office  of  Medical/Dental  Affairs.  Tele: 
(A/V)  565-1074/1075  or  (C)  (804)  445- 
1074  or  1075. 

(4)  Southeast  Region.  For  the  States  of 
Alabama,  Arkansas,  Florida,  Georgia, 
Louisiana,  Mississippi,  Oklahoma, 
Tennessee,  and  Texas,  medical  and 
dental  responsibilities  are  vested  in: 
Commanding  Officer,  Naval  Medical 
Clinic,  Code  OlA.  New  Orleans,  LA 
70146,  Tele:  (A/V)  485-2406/7/8  or  (C) 
(504)  361-2406  2407  or  2408. 

(5)  Southwest  Region.  For  the  States 
of  Arizona  and  New  Mexico;  the 
counties  of  Kem,  San  Bemadino,  San 
Luis  Obispo,  Santa  Barbara,  and  all 
other  California  counties  south  thereof; 
the  community  of  Bridgeport,  California 
(Marine  Corps  cold-weather  training 
site);  and  Nevada,  except  for  NAS 
Fallon  and  its  immediate  area;  medical 
and  dental  responsibilities  are  vested  in; 
Commander,  Naval  Medical  Command, 
Southwest  Region,  Office  of  Medical 
Affairs,  San  Diego,  CA  92134-7000,  Tele: 
(A/V)  987-2611  or  (C)  233-2611. 

(6)  Northwest  Region.  The  States  of 
Alaska.  Colorado,  Idaho,  Kansas, 
Montana.  Nebraska,  North  Dakota. 
Oregon,  South  Dakota,  Utah, 
Washington,  and  Wyoming;  the  counties 
of  Inyo,  Kings,  Tulare,  and  all  other 
counties  of  California  north  thereof;  and 
NAS  Fallon,  Nevada  and  its  immediate 
area  are  served  by  2  OMAs  and  1  ODA: 

(i)  Responsibility  for  dental  matters 
for  the  area  of  responsibility  of  the 
Northwest  Region  is  vested  in: 
Commander,  Naval  Medical  Command, 
Northwest  Region,  Office  of  Dental 
Affairs,  Oakland,  CA  94267-5025,  Tele: 
(A/V)  855-6200  or  (C)  (415)  633-6200. 

(ii)  Responsibility  for  medical  matters 
for  the  States  of  Colorado,  Kansas,  and 
Utah;  the  California  counties  of  Inyo. 
Kings,  Tulare,  and  all  other  counties  of 
California  north  thereof;  and  NAS 
Fallon,  Nevada  and  its  immediate  area 


is  vested  in:  Commander,  Naval  Medical 
Command,  Northwest  Region,  Oakland 
C A  94827-5025.  Attn:  Office  of  Medical 
Affairs.  Tele:  (A/V)  855-5705  or  (C)  (415) 
633-5705. 

(iii)  Responsibility  for  medical  matters 
for  the  States  of  Alaska,  Idaho. 
Montana,  Nebraska,  North  Dakota, 
Oregon,  South  Dakota,  Washington,  and 
Wyoming  is  vested  in:  Commanding 
Officer,  Naval  Medical  Clinic,  Naval 
Station,  Seattle,  WA  98115,  Attn:  Office 
of  Medical  Affairs,  Tele:  (A/V)  941-3823 
or  (C)  (206)  526-3823. 

(c)  Outside  the  United  States  [Plus 
Hawaii).  For  all  areas  outside  the 
United  States  plus  Hawaii,  the  follovnng 
activities  are  vested  with  responsibility 
for  approval  or  disapproval  of  requests 
and  claims  for  maternity,  medical,  and 
dental  care: 

(1)  Executive  Director, 
OCHAMPUSEUR.  U.S.  Army  Medical 
Command,  APO  New  York  09102.  for 
care  rendered  within  the  U.S.  European 
Command.  Africa,  the  Malagasy 
Republic,  and  the  Middle  East. 

(2)  Commanding  Officer.  U.S.  Naval 
Hospital,  FPO  San  Francisco  96652-1600 
(U.S.  Naval  Hospital.  Subic  Bay.  Luzon, 
Republic  of  the  Philippines),  for  care 
rendered  in  Afghanistan.  Bangladesh, 
Hong  Kong.  India,  Nepal  Pakistan,  the 
Philippines,  Southeast  Asia,  Sri  Lanka 
and  Taiwan. 

(3)  Commanding  Officer,  U.S.  Naval 
Hospital,  FPO  Seattle  98765-1600  (U.S. 
Naval  Hospital,  Yokosuka.  Japan],  for 
care  rendered  in  Japan,  Korea,  and 
Okinawa. 

(4)  Commanding  Officer,  U.S.  Naval 
Hospital,  FPO  San  Francisco  96630-1600 
(U.S.  Naval  Hospital,  Guam,  Mariana 
Islands),  for  care  rendered  in  New 
Zealand  and  Guam. 

(5)  Commanding  Officer,  U.S.  Naval 
Communications  Station.  FPO  San 
Francisco  96680-1800  (U.S.  Naval 
Communications  Station,  Harold  E.  Holt. 
Exmouth,  Western  Australia),  for  care 
rendered  in  Australia. 

(6)  Commanding  Officer,  U.S.  Naval 
Air  Station,  FPO  New  York  09560  (U.S. 
Naval  Air  Station.  Bermuda),  for  care 
rendered  in  Bermuda. 

(7)  Commanding  Officer,  U.S.  Naval 
Hospital,  FPO  Miami  34051  (U.S.  Naval 
Hospital,  Roosevelt  Roads,  Puerto  Rico), 
for  maternity  and  medical  care,  and 
Commanding  Officer,  U.S.  Naval  Dental 
Clinic,  FPO  Miami  34051  (U.S.  Naval 
Dental  Clinic,  Roosevelt  Roads,  PR),  for 
dental  care  rendered  in  Puerto  Rico,  the 
Virgin  Islands,  and  other  Caribbean 
Islands. 

(8)  Commanding  Officer,  Naval 
Medical  Clinic  Box  121,  Pearl  Harbor, 
HI  96860.  for  maternity  and  medical 
care,  and  Commanding  Officer,  Naval 


Dental  Clinic.  Box  111,  Eearl  Harbor.  HI 
96860.  for  dental  carel'endered  in  the 
Slate  of  Hawaii.  Midway  Island,  and  the 
Central  Pacific  basin. 

(9)  The  OM,^  for  either  the  Southeast 
Region  or  the  Southwest  Region  for  care 
rendered  in  Mexico  to  members 
stationed  within  the  respective  areas  of 
responsibility  of  these  OMAs  Forward 
claims  for  care  rendered  in  Mexico  to  all 
other  personnel  to  Commander.  Naval 
Medical  Command.  Washington,  DC 
20372-5120  (MEDCOM-333), 

(10)  Commander.  Naval  Medical 
Command.  Washmgtoa  DC  20372-5120 
(MEDCOM-333J  for  inpatient  and 
outpatient  emergency  and 
nonemergency  care  of  active  duty  Navy 
and  Manne  Corps  members  in  Canada 
and  under  the  circumstances  outlined  in 
§  732.20(d). 

(11)  Outside  the  50  United  States, 
commanding  officers  of  operational 
units  may  either  approve  claims  and 
direct  payment  by  the  disbursing  officer 
ser\ing  the  command  or  forward  claims 
to  the  appropriate  naval  medical 
command  in  %  732.20(b)(1)  through 

§  732.20(c)(9).  This  is  a  local  pohcy 
decision  to  enhance  the  maintenance  of 
good  public  relations. 

(12)  The  appropriate  command  in 

§  732.20(b)(1)  through  §  732.20(c)(9)  for 
care  rendered  aboard  commercial 
vessels  en  route  to  a  location  within  the 
geographic  areas  listed. 

(13)  The  commanding  officer 
authorizing  care  in  geographical  areas 
not  specifically  delineated  elsewhere  in 
§  732.20. 

(d)  The  Commander.  Naval  Medical 
Command  (MEDCOM-333).  Navy 
Department.  Washington,  DC  20372- 
5120.  Under  the  following 
circumstances,  responsibihty  is  vested 
in  COMNAVMEDCOM  for  adjudication 
of  claims: 

(IJ  For  reservists  who  receive 
treatment  after  completion  of  their 
active  duty  or  inactive  duty  training  as 
prescribed  in  §  732.12(b). 

(2)  For  care  rendered  in  Mexico  to 
personnel  stationed  outside  the  areas  of 
responsibihty  of  the  Southeast  and 
Southwest  Regions. 

(3)  For  care  rendered  to  members 
stationed  in  or  passing  through  countries 
in  Central  and  South  America. 

(4)  For  outpatient  care  rendered 
NATO  active  duty  members. 

(5)  When  Departmental  level  review  is 
required  prior  to  approval,  adjudication, 
or  payment.  These  claims: 

(i)  Will  be  considered  on  appeal. 

(ii)  Must  be  forwarded  by  the  member 
through  the  adjudication  authority  chain 
of  command  (In  instances  of  unusual  or 
controversial  denial  of  claims,  the 
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adjudication  authoritv  mav  forward 
clairr.s  to  COMN'AVMEDCOM  on 
appeal,  via  the  chain  of  command,  with 
notification  to  the  member.). 

(6)  For  all  inpatient  and  outpatient 
care  of  active  duty  Navy  and  Marine 
Corps  members  stationed  in  the  United 
States  who  receive  care  in  Canada. 

§732.21     Medical  board. 

When  adjudication  authorities 
uncover  conditions  which  may  be 
chronic  or  otherwise  potentially 
disabling,  they  should  make  a 
determination  (with  help  from 
appropriate  clinical  specialists)  as  to  the 
need  for  a  medical  board.  Chapter  18  of 
.VIANMED  and  Medical  Disposition  and 
Physical  Standards  Notes,  available 
from  COMNAVMEDCOM  (MEDCOM- 
25).  provide  guidance. 

(a)  Chronic  conditions  requiring  a 
x.edical  board  include  (but  are  not 
.imited  to): 

(1)  Arthritis, 

(2)  Asthma. 

(3)  Diabetes, 
(4j  Gout. 

(5)  Heart  disease, 

(6)  Hypertension. 

(7)  Peptic  ulcer  disease, 

(8)  Psychiatric  conditions,  and 

(9)  Allergic  conditions  requiring 
desensitization. 

(b)  Other  potentially  disabling  or 
chronic  conditions  may  be  referred  to  a 
medical  board  by  the  adjudication 
authority  with  the  concurrence  of  an 
appropriate  naval  clinical  specialist  and 
the  commander  of  the  regional  medical 
command. 

§  732.22    Recovery  of  medical  care 
payments. 

.'Xdjudication  authorities  must  submit 
evidence  of  paym.ent  to  the  action  JAG 


designee  per  chapter  24  of  the  Manual  of 
the  Judge  Advocate  General  (JAGMAN), 
in  each  instance  of  payment  where  a 
third  party  may  be  legally  liable  for 
causing  the  injury  or  disease  treated,  or 
when  a  Government  claim  is  possible 
under  workers  compensation,  no-fault 
insurance,  or  under  medical  payments 
insurance  (all  automobile  accident 
cases). 

(a)  To  assist  in  identifying  possible 
third  party  liability  cases,  item  16  of 
each  NA\/MED  6320/10  must  be 
completed  whenever  benefits  are 
received  in  connection  with  a  vehicle 
accident.  Adjudication  authorities 
should  .'eturn  for  completion,  as 
applicable,  any  claim  received  without 
item  16  completed. 

(b)  The  front  of  a  NAVJAG  Form 
5890/12  (Hospital  and  Medical  Care,  3rd 
Party  Liability  Case)  must  be  completed 
and  submitted  by  adjudication 
authorities  with  evidence  of  payment. 
Block  4  of  this  form  requires  an 
appended  statement  of  the  patient  or  an 
accident  report,  if  available.  To  ensure 
that  Privacy  Act  procedures  are 
accomplished  and  documented,  the 
person  securing  such  a  statement  from  a 
recipient  of  care  must  show  the  recipient 
the  Privacy  Act  statement  printed  at  the 
bottom  of  the  form  prior  to  securing  such 
a  statement  The  member  should  be 
asked  to  sign  his  or  her  name  beneath 
the  statement. 

(c)  For  care  rendered  in  States  with 
no-fault  insurance  laws,  comply  with 
procedures  outlined  in  §  732.19(c)(3). 

§  732.23    Collection  for  subsistence. 

The  Navy  Pay  and  Personnel 
Procedures  Manual  provides  guidance 
regarding  pay  account  checkage 


procedures  to  liquidate  subsistence 
charges  incurred  by  m.embers  entitled  to 
care  under  the  provisions  of  this  part. 
Such  members  must  also  be  entitled  to 
basic  allowance  for  subsistence  (BAS) 
while  hospitalized  at  Government 
expense.  The  responsible  activity  (the 
adjudication  authority  or  the  naval  MTF 
to  which  such  a  member  is  transferred) 
should  follow  procedures  outlined  in  the 
Navy  Pay  and  Personnel  Procedures 
Manual  when  an  eligible  officer  or 
enlisted  m.ember  of  the  naval  service  is 
subsisted  at  Department  of  the  Navy 
expense  while  hospitalized  in  a 
nonnaval  treatment  facility.  Subpart  C 
contains  the  creditable  accounting 
classification  for  inpatient  subsistence 
collections.        j 

§  732.24     Appeal  procedures.  f 

When  a  claim  for  care  or  a  request  for 
prior  approval  for  nonemergency  care  is 
initially  denied  by  an  adjudication 
authority,  the  member  may  appeal  the 
denial  as  outlined  below.  Any  level  in 
the  appeal  process  may  over-rule  the 
previous  decision  and  order  payment  of 
the  claim  in  whole  or  in  part  or  grant  the 
request  for  prior  approval  of  care. 

(a)  Level  I — Reconsideration  by  the 
adjudication  authority  making  the  initial 
denial.  The  member  should  subm.it  any 
additional  information  that  may  mitigate 
the  initial  denial. 

(b)  Level  II — Consideration  by  the 
commander  of  the  regional  medical 
command  having  cognizance  over  the 
adjudication  authority  which  upheld  the 
initial  denial  on  reconsideration. 

(c)  Level  III — Consideration  bv 
COMNAVMEDCOM  (MEDCOM-333). 


Subpart  C— Accounting  Classifications  for  Nonnaval  Medical  and  Dental  Care  Fxpenses  and  Standard  Document 

Numbers 


§  732.25 

Accounting  classifications  for  nonnaval  and  dental  care 

expenses 

Approp. 

Sub- 
Head 

OBJ.** 
Class 

BCN 

SA 

AAA 

TT 

PAA 

Cost  Code 

Purpose 

17*1804 

188M 

000 

00018 

M 

000179 

2D 

MDQOOO 

99001 OOOOMDG 

Outpatient  Care  Service  Ex- 

17*1804 

188M 

000 

00018 

M 

000179 

2D 

MDTOOO 

penses. '  '■* 
99001 OOOOMDT          Outpatient  Care  Supply  Ex- 

17*1804 
17*1804 

188M 
188M 

000 
000 

00018 
00018 

M 
M 

000179 
000179 

2D 
2D 

MDEOOO 
MDQIOO 

penses.'  ' 
990010000MDE           Ambulance  Expenses." 
990020000MDQ          Inpatient   Care    Service    Ex- 

17*1304 

188M 

000 

00018 

M 

000179 

2D 

MDTIOO 

pense.'  ^ 
990020000MDT        !  Inpatient    Care    Supply    Ex- 

17*1804 

188M 

006 

00018 

M 

000179 

3C 

MDZIOO 

'      penses.'  ^ 
990020000MDZ          Inpatient    Subsistence    Col- 
lections. ' 

NOTFS: 

*  Fof  the  tliird  dtgit  of  trie  appropriation,  enter  the  last  digit  of  the  fiscal  year  current  at  the  time  claim  is  approved  for  payment. 
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,  V'^J?'®^  ^°  NAVCOMPT  Manual  par   027003  for  appropriate  Experujrture  Categc^  Codes  when  tJisoursernent  or  collection  involves  a  foreian 
or  US  Contractor-  abroad. 

'  Not  applicable  when  care  is  procured  from  non-CX:)D  sources  for  a  patient  receiving  eitner  mpat-ent  or  outpatient  care  at  a  r^val  medical 
taci  ity.  In  such  instances,  the  expenses  incun-ed  are  payabie  from  operations  and  maintenance  funds  ava::apie  for  support  of  the  naval  medical 
facility 

"  Service  expenses  include  hospital,  emergency  room  ciin.c  cf<ice  fees;  physician  and  oentis*  p'3-c-ss.ona  tees;  lalxxatofv,  radiology, 
operating  roo.n,  ar.esthesia.  physical  therapy,  and  other  services  provioed 

'  Supply  expenses  include,  medications  and  pharm.acy  charges  IV  solutions;  whole  blood  and  Wood  products,  bandages;  caitches'  prosthetic 
devices,  needles  and  syringes,  and  ether  supplies  provioed. 

§  732.26    Standard  document  numbers. 

Adjudication  authnnt;es  will  assign  to  each  claim  approved  for  payment,  a  unique  15  position  alpha/numeric  standard 
document  num.ber  (SDN).  Prominently  display  this  number  on  the  NAVMED  6320/10,  the  KAVCOMPT  2277  (Voucher  for 
Disbursement  and/or  CoHectionl,  ^■.^VCOMPt  1164  (Claim  for  Reimbursement  for  Expenditures  on  Official  Business)  and  on 
all  other  documentation  accompanying  claims.  Compose  SNDs  per  the  following  example:  N0016887MD00001  or 
N0016887RV00001. 


Position  Entry 


2  thru  6       7  &  8        9  &  10        11  thru  15 


00168 


87       MD  or  RV 


00001 


Position 


"N"  identifies  Navy. 


Data  entry 


2  tfiru  6 '  Unrt  Idert'ication  Code  of  document  issuing  activity. 


7  and  8 
9  and  10,... 

or, 
9  and  10.... 
11  thru  15. 


Last  two  digits  of  the  fiscal  year  in  which  the  clainn  is  approved  for  payment. 

For  NAVCOMPT  2277s,  "MD"  identifies  the  document  as  Miscellaneous  FinarKial  Document. 

For  SF  1 164s,  "RV"  identifies  the  document  as  a  Reimtwrsement  Voucher. 

Consecutively  assigned  five  digit  serial  number  beginning  with  "0(X)01"  each  fiscal  year.  Each  subsequent  claim  *vill 
then  be  serially  numbered  "00002",  "00003",  etc. 


[FK  Doc   87-19550  Filed  &-2&-87:  8:45  am] 
BILLING  CODE  3610-AE-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[PP  7F3508/R903;  FRL-3252-9i 

Tolerance  Exemption;  Monourea 
Sulfuric  Acid  Adduct 

AGENCY:  En\;ronmental  Protection 

Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  rule  revises  the 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  monourea 
sulfuric  acid  addurt  in  or  on  all 
agricultural  commodities  to  include 
desiccant  uses  as  well  as  herbicidal 
uses.  This  rule  to  revise  the  exemption 
was  requested  by  Unocal  Chemicals 
Division.  Unocal  Corp..  c'o  Delta 
Management  Group. 
EFFECTIVE  DATE:  August  27, 1987. 
ADDRESS:  Written  objections  m.ay  be 
submitted  to  the:  Hearing  Clerk  (A-110), 
Enxironmenta!  Protection  Agency,  Rm. 
3708,  401  M  Street  SVV.,  Washington,  DC 
20460. 


FOR  FURTHER  INFORMATION  CONTACT: 

Robert  J.  Taylor,  Product  Manager  (PM) 
25.  Registration  Division  (TS-767C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington,  DC  20460. 

Office  location  and  telephone  number: 
Rm.  412,  CM=2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202,  (703)- 
55"-1800, 

SUPPLEMENTARY  INFORMATION:  EP.^ 

issued  a  notice,  published  in  the  Federal 
Register  of  May  13,  1987  (52  FR  18020J, 
which  announced  that  Unocal  Corp.,  c/o 
Delta  Management  Group,  Fenwick 
Professional  Building.  1414  Fenwick 
Lane,  Silver  Spring,  MD  20910,  proposes 
to  amend  40  CFR  180.1084  by  revising 
the  exemption  to  read,  "Monourea 
sulfuric  acid  adduct  is  exempted  from 
the  requirement  of  a  tolerance  when 
used  as  a  herbicide  or  desiccant  in  or  on 
all  raw  agricultural  commodities." 
Currently.  40  CFR  180.1084  only  exempts 
monourea  sulfuric  acid  adduct  from  the 
requirement  of  a  tolerance  when  used  as 
a  herbicide  on  all  raw  agricultural 
commodities. 

There  were  no  comments  received  in 
response  to  the  notice  of  filing. 


No  additional  data  have  been 
submitted  in  the  petition,  nor  were 
additional  data  required.  It  is  concluded 
that  the  exemption  established  by 
amending  40  CFR  Part  180  will  protect 
the  public  health.  Therefore,  the 
exemption  is  established  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after  the 
date  of  publication  in  the  Federal 
Register,  file  written  objections  with  th^ 
Hearing  Clerk,  at  the  address  given 
above.  Such  objections  should  specify 
the  provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections.  If  a  hearing  is  requested,  the 
objections  must  state  the  issues  for  the 
hearing  and  the  grounds  for  the 
objections.  A  hearing  will  be  granted  if 
the  objections  are  supported  by  grounds 
legally  sufficient  to  justify  the  relief 
sought. 

The  Office  of  .Management  and  Budget 
has  exempted  this  i^le  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
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354,  94  Stat.  1184.  5  U.S.C.  601-612),  the 
Adniinistrjtor  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
Eiatcment  of  this  effect  was  published  in 
the  Federal  Register  of  May  4.  1981  (46 
PR  24950). 

List  of  Subjects  in  40  CFR  Fart  180 

Administrative  practice  and 
procedure,  Agricultural  com.modities, 
Pesticides  and  pests. 

Dated:  .August  12,  1987. 

Douglas  D.  Campt. 

D:rf'ctor.  Office  o^fpstjcide  Prosirams. 

Therefore,  40  CFR  Part  180  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

.A.uthority:  21  I'  S  C.  346a. 

2.  By  revising  §  180.1084,  to  read  as 

follows: 

§  180.1081     Monourea  sulfuric  acid  adduct; 
exemption  from  the  requirements  of  a 
tc'erance. 

Monourea  sulfuric  acid  adduct  is 
exempted  from  the  requirement  of  a 
tolerance  when  used  as  herbicide  or 
desiccant  in  or  on  all  raw  agricultural 
commodities. 

[FR  Doc.  87-19(>47  Filed  8-26-07;  8.45  am] 
BILLING  CODE  8560-50-11 

40  CFR  Part  180 
[OPP-300170;  FRL-3252-5] 

Updating  of  Pesticide  Names, 
Cyhexatin;  Technical  Amendments 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Final  .'•ulc:  Technical 

amendments. 

SUMMARY:  This  document  updates  the 
n.imes  of  12  currently  listed  pesticides  in 
4i)  CFR  Part  180  by  changing  them  to 
reflect  current  American  National 
S'andards  Institute  (ANSI)  names. 
These  are  merely  technical  amendments 
that  impose  no  new  regulatory 
requirements;  therefore,  advance  notice 
and  public  comment  are  unnecessary. 
EFFECTIVE  date:  August  27,  1987. 
FDR  FURTHER  INFORMATION  CONTACT: 
C  harles  L.  Trich;lo.  Hazard  Evaluation 
Division  (TS-769c),  Environmental 
Protection  .A.gency,  401  M  Street  SW., 
Wdshingtori:  DC  20460. 


Office  location  and  telephone  number: 
Rm.  610,  CM  ^2,  1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202,  (703)- 
557-7324. 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  August  17,  1987. 
J.imes  VV.  Akerman, 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  the  following  technical 
amendments  are  made  to  40  CP'R  Part 
180: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a. 

§  180.144    [Amended] 

2.  Section  180.144  is  amended  in  the 
section  heading  and  text  by  changing 
"tricyclohexyltin  hydroxide"  to 
"cyhexatin"  wherever  it  appears. 

§  180.153    [Amended] 

3.  Section  180.153  is  amended  in  the 
section  heading  and  text  by  changing 
"O.O-diethyl  0-(2-isopropyl-6-methyl-4- 
pyrimidinyl)  phosphorotliioate"  to 
"diazinon"  wherever  it  appears. 

§  180.170    [Amended] 

4.  Section  180.170  is  amended  in  the 
section  heading  and  text  by  changing 
"0,0, 0'.O'-tetramethyl  O,0'-thiodi-p- 
phenylene  phosphorothioate"  to 
"temephos"  wherever  it  appears. 

§180.250    [Amended] 

5.  Section  180.250  is  amended  in  the 
section  heading  and  text  by  changing  "3- 
(p-bromop]ienyl)-l-methoxy-l- 
methylurea"  to  "metobromuron" 
wherever  it  appears. 

§  130.255    [Amended] 

6.  Section  180.255  is  amended  in  the 
section  heading  and  text  by  changing 
"m-(l-methylbutyl)  phenyl 
nethylcarbamate  and  in-[l- 
cthylpropyljphenyl  methylcarbamate"  to 
"bufencarb"  wherever  it  appears. 

§  180.266    [Amended] 

7.  section  180.266  is  amended  in  the 
section  heading  and  text  by  changing 
"amiben"  to  "chloramben"  wherever  it 
appears. 

§  180.295    [Amended] 

8.  Section  180.295  is  amended  in  the 
section  heading  and  text  by  changing  "4- 
/ert-butyl-3-chlorophenyl  methyl 


methylphosphoroamidate"  to 
"crufomate"  wherever  it  appears. 

§  180.308    [Amended] 

9.  Section  180.308  is  am.ended  in  the 
section  heading  and  text  by  changing 
"0,0-diethyl-0-(2-diethylamino-6- 
methyl-4-pyrimidinyl)phosphorothioate" 
to  "pirimiphos-ethyl"  wherever  it 
appeafs.  j 

§  180.327     [Amended] 

10.  Section  180.327  is  amended  in  the 
Section  heading  and  text  by  changing 
"A^.A'3-diethyl-2,4-dinitro-6^ 
(trifluorome  thy  l)-/T7-phenylenedia  mine" 
to  "dinitramine"  wherever  it  appears, 

§  180.366    [Amended] 

11.  Section  180.366  is  amended  in  the 
section  heading  and  text  by  changing  "2- 
/7-octyl-4-isothiazolin-3-one"  to 
"octhilinone"  wherever  it  appears. 

§  180.406    [Amended] 

12.  Section  180.406  is  amended  in  the 
section  heading  and  text  by  changing 
"2,3-dihydro-5,6-dimethyl-l,4-dith!!n- 
1,1,4,4-tetraoxide"  to  "dimethipin" 
v.'herever  it  appears. 

§  180.423    [Amended] 

13.  Section  180.423  is  amended  in  the 
section  heading  and  text  by  changing 
"potassium  salt  of  l-(4-chlorGphenyl)- 
1.4-dihydro-6-methyl-4-oxopyridazine-3- 
carboxylic  acid"  to  "fenridazon, 
potassium  salt"  wherever  is  appears. 

[FR  Doc.  87-19651  Filed  &-2&-87.  8:45  am] 
BILLING  CODE  6S60-SO-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  652 

[Docket  No.  70617-7148) 

Atlantic  Surf  Claim  and  Ocean  Quahog 

Fisheries 


AGENCY:  National  Marine  Fisheries 
Service  (.NMFS),  NOAA,  Commerce. 

ACTION:  Notice  of  adjustment  of  surf 
clam  fishing  time. 

SUMMARY:  NOAA  issues  this  notice  to 
increase  allowable  fishing  time  for  surf 
clams  to  42  hours  for  the  third  quarter  of 
1987  for  vessels  harvesting  surf  clams  in 
the  Mid-Atlantic  Area  of  the  exclusive 
economic  zone.  This  action  will  provide 
flexibility  to  operators  in  the  use  of 
fishing  time  during  the  period.  The 
intended  effect  is  to  match  fisliing  effort 
to  the  available  quota  for  the  area. 


UM  I 
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K  L .  t '  s 


Recusations 


3230:" 


EFFECTIVE  DATES:  August  26.  1^187 

through  October  2,  198:", 

FOR  FURTHER  INFORMATION  CONTACT: 

Bru(  e  N'lcholls,  617-281-3f>00  ext.  232, 
SUPPLEMENTARY  INFORMATION: 
Ftfi^ulations  implementing  the  Fishery 
Mdnagement  Plan  for  the  Atlantic  Surf 
CAam  and  Ocean  Quahog  Fisheries 
contain  at  §  652, 22(a)(3)  a  provision 
allowing  the  Regional  Director  to  revise 
allowable  fishing  times  to  promote 
fishing  for  surf  clams  throughout  the 
\  ear  with  a  minimum  of  changes.  The 
Regional  Director  during  the  first  quarter 
of  1987  decided,  with  the  unanimous 
support  of  the  Mid-Atlantic  Fishery 
Management  Council,  to  exercise  his 
authority  under  §  652.22(a)(3)  to  allocate 
fishing  time  by  quarter  and  allow  each 


operator  the  maximum  flexibility 
possible  to  schedule  that  time  to  best 
advantage.  That  program  was  continued 
m  the  second  and  third  quarters. 

Bdsed  on  the  rate  of  harvest  and 
utilization  of  available  quota  during  the 
first  part  of  the  third  quarter,  the 
Regional  Director  has  decided  to 
increase  the  allocated  fishing  time  to  42 
hours  per  permitted  fishing  vessel  for 
the  quarter.  That  time  must  be 
scheduled  in  seven  fishing  trips  of  six 
hours'  duration  each,  which  may  be 
taken  on  any  seven  separate  days 
during  the  normal  daily  and  weekly 
fishing  times  established  in  §  652.22(a) 
(1),  (2),  and  (3).  The  fishing  trips  must  be 
scheduled  with  15  days'  advance  written 
notice  to  the  Surf  Clam  Coordinator, 


NMFS,  2  State  Fish  Pier,  Gloucester,  MA 
01930 

Other  Matters 

This  action  is  taken  under  the 
authority  of  50  CFR  Part  652  and  is  taken 
in  compliance  with  Executive  Order 
12291. 

(16  U.S. C  1801  p/.spcl 

List  of  Surijei  ;^  r.:  30  UK  i'art  652 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  August  21, 1987, 
Bill  Powell. 

Executive  Director.  National  Marine 
Fisheries  Service. 

[PR  Doc,  87-19690  Filed  8-25-87;  8:45  am] 
BILLING  CODE  3510-22-M 
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Proposed  Rules 


Federal  Register 
Vol.  52,  No.  166 
Thursday,  August  27,  1967 


This   section    of    the    FEDERAL    REGISTER 
contains  notices  to  ttio  put?iic   of  trie 
proposed  issuance  of  rules  and 
regulations.   The   purpose   of   these   notices 
is   to   give  interested   persons  an 
opportunity   to   participate   in   ttie   rule 
making   prior   to   the   adoption   of   the   final 
rules 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  1137 

Milk  in  the  Eastern  Colorado  Marketing 
Area;  Proposed  Suspension  of  Certain 
Provisions  of  the  Order 

AGENCY:  Agricultural  Marketing  Service, 

USUA. 

action:  Proposed  suspen.-iion  of  rules. 


SUMMARY:  This  notice  invites  written 
comments  on  a  proposal  to  suspend 
portions  of  the  Eastern  Colorado  Federal 
milk  order  for  the  months  of  September 
19B7  through  February  1988.  Provisions 
proposed  to  be  suspended  relate  to  the 
limit  on  the  period  of  automatic  pool 
plant  status  for  a  supply  plant  which 
met  pool  shipping  standards  during  a 
previous  September  through  P'ebruai^ 
period.  Suspension  of  the  provisions 
was  requested  by  a  cooperative 
association  representing  producers 
supplying  the  market  in  order  to  prevent 
Dneconomic  movements  of  milk. 
date:  Comments  are  due  to  later  than 
Septembers,  1987. 
ADDRESS:  Comments  (two  copies) 
should  be  filed  with  the  L'SDA/AMS/ 
Dairy  Division.  Order  Formulation 
Branch,  Room  2968.  South  Building,  P.O 
Box  96456.  Washington.  DC  20090-6456. 

FOR  FURTHER  INFORMATION  CONTACT: 

ConstdPice  M.  Brenner.  Marketing 
Specialist,  USDA/AMS /Dairy  Division, 
Order  Formulation  Branch.  Room  2968, 
South  Building.  P.O.  Box  96456. 
Washington.  DC  2009O-6456.  (202)  447- 
7311. 

SUPPLEMENTARY  INFORMATION:  The 
Regulatory  Flexibility  Act  (5  U.S.C.  601- 
012)  requires  the  Agency  to  examine  the 
impact  of  a  proposed  rule  on  small 
entities.  Pursuant  to  5  US  C.  605(b),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  certified  that  this 
proposed  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Such  action  would  lessen  the  regulatory 


impact  of  the  order  on  certain  milk 
handlers  and  would  tend  to  ensure  that 
dairy  farmers  would  continue  to  have 
their  milk  priced  under  the  order  and 
thereby  receive  the  benefits  that  accrue 
from  such  pricing. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Department  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  the  criteria  contained  therein. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreem.ent  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  the 
suspension  of  the  following  provisions 
of  the  order  regulating  the  handling  of 
milk  in  the  Eastern  Colordao  marketing 
area  is  being  considered  for  September 
1987  through  February  1988: 

In  the  second  sentence  of  §  1137.7(b), 
the  works  "plant  which  has  qualified  as 
a",  and  "of  March  through  August". 

All  persons  who  want  to  send  written 
data,  viev»s  or  arguments  about  the 
proposed  suspension  should  sent  two 
copies  of  them  to  the  USDA/AMS/Dairy 
Division,  Order  Formulation  Branch, 
Room  2968,  South  Building.  P.O.  Box 
96456.  Washington,  DC  20090-6456,  by 
the  7th  day  after  publication  of  this 
notice  in  the  Federal  Register.  The 
period  for  filing  comments  is  limited  to  7 
days  because  a  longer  period  would  not 
provide  the  time  needed  to  complete  the 
required  procedures  and  include 
September  1987  in  the  suspension 
period. 

The  comments  that  are  sent  will  be 
made  available  for  public  inspection  in 
the  Dairy  Division  during  normal 
business  hours  (7  CFR  1.27(b)). 

Statement  of  Consideration 

Mid-Annerica  Dairymen,  Inc.  (Mid- 
Am),  an  association  of  producers  that 
supplies  some  of  the  market's  fluid  milk 
needs  and  handles  some  of  the  market's 
reserve  milk  supplies,  requested  the 
suspension.  The  suspension  would 
remove  the  limit  on  the  period  of 
automatic  pool  plant  status  for  a  supply 
plant  which  met  pool  shipping  standards 
during  a  previous  September  through 
February. 

Mid-Am  states  that  after  two  years  of 
increasing  production,  producer  receipts 
pooled  under  the  Eastern  Colordo  order 
declined  0.4  percent  during  the  first  six 
months  of  1987  from  the  same  period  of 
the  previous  year.  The  cooperative  also 
states  that  the  volume  of  producer  milk 


used  in  Class  I  fell  2.0  percent  during  the 
first  six  months  of  1987  from  the  same 
period  of  the  previous  year,  Mid-Am 
expects  that  ample  supplies  of  locally- 
produced  milk  will  be  available  to  the 
Eastern  Colorado  marketing  area  due  to 
the  relative  decline  in  Class  1  use.  ideal 
weather  conditions  for  milk  production 
and  ample  feed  supplies.  Without  the 
suspension,  Mid-Am  would  be  required 
to  move  50  percent  of  the  producer  milk 
receipts  at  its  supply  plants  located  in 
Kansas  and  Nebraska  to  the  Denver 
area.  In  the  absence  of  the  requested 
suspension,  the  cooperative  expects  to 
incur  substantial  unnecessary  costs  for 
the  movement  of  its  milk  solely  for  the 
purpose  of  pooling  the  milk  of  its 
members  currently  associated  with  the 
Eastern  Colorado  market. 

List  of  Subjects  in  7  CFR  Part  1137 

Milk  marketing  orders.  Milk,  Dairy 
products. 

The  authority  citation  for  7  CFR  Part 
1137  continues  to  read  as  follows: 

Authority:  (Sees.  1-19.  48  Stat.  31.  as 
amended;  7  U.S.C.  601-674.) 

Signed  at  Washington,  DC  on:  August  24, 
1987. 

).  Patrick  Boyle, 

Administrator. 

[FR  Doc.  87-19723  Filed  8-26-87;  8:45  am) 

BILLING  CODE  3410-02-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

25  CFR  Parti 

(INTL-57-86)    I 

Foreig.n  Base  Company  Oil  Related 
income 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  contains 
proposed  regulations  relating  to  current 
taxation  of  foreign  base  company  oil 
related  income.  Changes  to  the 
applicable  tax  law  were  made  by  the 
Tax  Equity  and  Fiscal  Responsibility 
Act  of  1982  (TEFRA)  and  by  the  Tax 
Reform  Act  of  1984.  These  regulations 
would  provide  guidance  needed  to 
comply  with  these  changes  and  would 
affect  controlled  foreign  corporations 
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wUth  foreign  oil  related  income  and  their 
U.S,  shareholders. 

DATES:  The  amendments  are  proposed 
to  be  effective  for  taxable  years  of 
foreign  corporations  beginning  after 
December  31, 1982,  and  to  taxable  years 
of  United  States  shareholders  in  which, 
or  with  which,  those  taxable  years  of 
foreign  corporations  end.  Written 
comments  and  requests  for  a  public 
hearing  must  be  delivered  or  mailed  by 
October  26, 1987. 

ADDRESS:  Send  comments  and  request 
for  a  public  hearing  to:  Commissioner  of 
Internal  Revenue,  Attention:  CC:LR;T 
(!.\TL-57-86],  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 

Richard  L.  Chevvnmg  of  the  Office  of 
Associate  Chief  Counsel  (International), 
within  the  Office  of  Chief  Counsel, 
Internal  Revenue  Service,  1111 
Constitution  Avenue.  XW..  Washington, 
DC  20224  (Attn:  CC:LR:T).  Telephone 
202-56&-6384,  (not  a  toll-free  call). 
SUPPLEMENTARY  INFORMATION! 

Background 

This  document  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  Part  1)  under 
sections  952.  954.  and  964  of  the  Internal 
Revenue  Code  of  1954.  These 
amendments  are  proposed  to  conform 
the  regulations  to  section  212  of  the  Tax 
Equity  and  Fiscal  Responsibility  Act  of 
1982  (TEFRA)  (96  Stat.  451)  and  to 
section  712(f)  of  the  Tax  Reform  Act  of 
1984  (98  Stat.  494). 

Discussion 

Under  present  law,  foreign 
corporations  are  taxed  by  the  United 
States  only  on  income  effectively 
connected  with  the  conduct  of  a  trade  or 
business  in  the  United  States  and  on 
certain  other  income  derived  from 
sources  w'ithin  the  United  States.  As  a 
result,  the  United  States  does  not 
impose  a  tax  on  the  foreign  source 
income  of  a  foreign  corporation  not 
effectively  connected  with  the  conduct 
of  a  trade  or  business  in  the  United 
States,  even  though  the  corporation  may 
be  owned  or  controlled  by  a  U.S. 
corporation  or  by  individuals  who  are 
U.S.  citizens  or  residents.  These 
shareholders  are  subject  to  U.S.  income 
tax  on  dividends  when  received  from 
the  foreign  corporation. 

Present  law,  however,  provides  under 
the  subpart  F  provisions  of  the  Code 
(section  951  through  964)  that  subpart  F 
income,  which  includes  foreign  base 
company  income,  of  controlled  foreign 
corporations  is  currently  taxed  to 
certain  U.S.  shareholders,  whether  or 
not  it  currently  distributed  in  the  form  of 
a  dividend 


Section  212  of  TEFRA  added  foreign 
base  company  oil  related  income  as  a 
additional  item  to  the  category  of 
foreign  base  company  income  (under  the 
subpart  F  provisions).  See  section 
954(a)(5)  and  (g)(1).  Foreign  base 
company  oil  related  income  is  defined, 
with  certain  exceptions,  as  foreign  oil 
related  income  (FORI)  as  defined  in 
section  907(c)(2)  and  (3)  of  the  Code. 
Initially,  as  enacted  by  TEFRA,  foreign 
base  company  oil  related  income 
included  only  FORI  as  defined  in  section 
907(c)(2).  The  definition  of  foreign  base 
company  oil  related  income  was 
expanded,  however,  by  the  Tax  Reform 
Act  of  1984  to  include  also  FORI  as 
defined  in  section  907(c)(3).  This  change 
was  made  retroactive  to  the  effective 
date  of  TEFRA,  January  1,  1983.  Section 
907(c)(2),  as  amended  by  TEFRA,  states 
that  FORI  means  the  taxable  income 
from  foreign  oil  related  activities  of 
processing,  transportation,  distribution 
or  sales,  dispositions  of  related  assets 
and  related  services.  Section  907(c)(3) 
states  that  FORI  also  includes  other 
income,  such  as  certain  dividend  and 
interest  income. 

A  common  characteristic  of  the 
various  items  of  foreign  base  company 
income  is  that  they  include  income 
which,  generally  either  because  of  its 
passive  nature  or  because  it  is  derived 
from  providing  services  or  selling 
products  outside  the  country  in  which 
the  foreign  corporation  is  organized  or 
maintains  its  head  office,  is  not  likely  to 
be  taxed  either  in  the  country  in  which 
the  transaction  occurs  or  in  the  country 
in  which  the  corporation  is  organized  or 
maintains  its  head  office.  Income  earned 
by  a  corporation  in  the  country  where  it 
is  organized  or  maintains  its  head  office 
generally  is  not  classified  as  foreign 
base  company  income.  In  keeping  with 
the  general  foreign  base  company 
concepts.  FORI  is  not  classified  as 
foreign  base  company  oil  related  income 
by  section  954(g)(1)  if  it  is  derived  from 
sources  within  a  foreign  country  in 
connection  with  (1)  oil  or  gas  that  was 
extracted  from  a  well  located  in  that 
foreign  country,  or  (2)  oil  or  gas.  or  a 
primary  product  of  oil  or  gas 
(collectively  sometimes  referred  to  as 
"fuel"),  that  is  sold  by  the  foreign 
corporation  or  a  related  party  for  use  or 
consumption  within  that  foreign  country. 
In  each  of  these  cases,  since  the  foreign 
oil  related  income  is  derived  within  the 
country  in  which  the  oil  or  gas  is 
extracted  or  sold,  it  is  probable  that  the 
source  country  exercises  taxing 
jurisdiction  over  the  income  derived. 
Income  derived  from  sources  within  a 
foreign  country  in  connection  with  fuel 
transferred  into  the  fuel  tank  of  a  vessel 
or  an  aircraft  [e.g..  a  bunker  with  respect 


to  a  vessel)  for  consumption  by  the 
vessel  or  aircraft  is  also  excepted  from 
foreign  base  company  oil  related 
income.  Unless  the  foreign  corporation 
can  show  that  the  fuel  that  is  sold  for 
use  or  consumption  within  the  foreign 
country  is  fuel  which  was  not  in  fact 
extracted  from  a  well  located  in  that 
country,  it  will  be  presumed  that  any  oil 
or  gas  extracted  within  that  country  was 
the  fuel  sold  for  use  or  consumption 
within  that  country. 

In  applying  the  country  of  extraction 
and  country  of  consumption  exceptions 
the  emphasis  is  generally  on  the  source 
of  income  and  not  the  place  where  the 
controlled  foreign  corporation  is 
incorporated.  The  source  of  FORI  is 
determined  generally  under  the  rules  of 
sections  861  to  865. 

An  item  of  income  which  otherwise 
would  be  classified  as  foreign  base 
company  oil  related  income  will, 
nevertheless,  not  be  so  classified  unless 
it  is  income  of  a  corporation  which  is  a 
large  oil  producer  for  the  taxable  year. 
A  corporation  is  considered  a  large  oil 
producer  if,  for  its  current  or 
immediately  preceding  taxable  year,  the 
average  daily  production  of  foreign 
crude  oil  and  natural  gas  of  the  related 
group  which  includes  the  corporation 
equals  or  exceeds  1.000  barrels.  Average 
daily  production  is  computed  under 
rules  similar  to  those  rules  set  forth  in 
section  613A  except  that  only  oil  and 
gas  produced  from  wells  outside  the  U.S. 
are  considered. 

An  item  of  foreign  base  company  oil 
related  income  which  may  also  be 
another  type  of  foreign  base  company 
income,  generally  is  considered,  under 
section  954(b)(8),  to  be  only  foreign  base 
company  oil  related  income.  Therefore, 
if  an  item  of  income  qualifies  both  as 
foreign  base  company  oil  related  income 
and  as  another  type  of  foreign  base 
company  income  such  as,  for  example, 
foreign  base  company  services  income, 
the  income  will  be  classified  as  foreign 
base  company  oil  related  income.  An 
item  of  income  which  qualified  both  as 
foreign  base  company  oil  related  income 
and  foreign  base  company  shipping 
income  is  treated,  however,  as  foreign 
base  company  shipping  income. 

The  exception  from  subpart  F  of  the 
Code  for  certain  income  subject  to  high 
foreign  taxes  does  not,  under  section 
954  (b)(4),  apply  to  foreign  base 
company  oil  related  income.  Therefore. 
items  of  income  which  otherwise  would 
not  be  classified  as  foreign  base 
company  income  by  reason  of  this 
exception  will  nonetheless  be  classified 
as  foreign  base  company  income  (and 
subpart  F  income)  if  the  items  are  within 
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the  definition  of  foreign  base  company 
oil  related  income. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  adopting  as  final  regulations 
these  proposed  regulations, 
consideration  will  be  given  to  any 
written  comments  that  are  submitted 
(preferably  eight  copies)  to  the 
Commissioner  of  Internal  Revenue.  In 
addition,  these  proposed  regulations  will 
not  be  adopted  as  final  regulations 
before  the  close  of  the  comment  period 
of  any  proposed  regulations  defining 
FORI  under  section  90?{c.]  (2)  and  (3)  for 
post-TEFRA  years.  Such  regulations 
defining  FORI  have  not  as  yet  been 
proposed.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  will  be  held 
upon  wntten  request  to  the 
Commissioner  by  any  person  who  has 
submitted  written  comments.  If  a  public 
hearing  is  held,  notice  of  the  time  and 
place  will  be  published  in  the  Federal 
Register 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

Although  this  document  is  a  notice  of 
proposed  rulemaking  which  solicits 
public  comment,  the  Internal  Revenue 
Service  has  concluded  that  the  proposed 
regulations  are  interpretative  and  that 
the  notice  and  public  comment 
procedural  requirements  of  5  U.S.C.  553 
do  not  apply.  Accordingly,  these 
proposed  regulations  do  not  constitute 
regulations  subject  to  the  Regulatory 
Flexibility  Act  (5  U.S.C,  chapter  6),  The 
Commissioner  of  Internal  Revenue  has 
determined  that  this  proposed  rule  is  not 
a  major  legislative  regulation  subject  to 
Executive  Order  12291.  Accordingly,  a 
Regulatory  Impact  Analysis  is  not 
required. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Mary  Frances  Pearson, 
formerly  of  the  Legislative  and 
Regulations  Division  of  the  Office  of 
Chief  Counsel,  Internal  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  Internal  Revenue  Service 
and  Treasury  Department  participated 
in  developing  these  regulations,  both  on 
matters  of  substance  and  style, 

Ust  of  Subjects  in  26  CFR  Part  1 

Income  taxes,  Aliens,  Exports,  DISC, 
Foreign  investment  in  L'.S.,  Foreign  tax 
credit,  FSC,  Sources  of  income.  United 
States  investments  abroad. 


Proposed  amendments  to  the  regulations 

Accordingly,  the  proposed 
amendments  to  26  CFR  Part  1  are  as 
follows: 

Income  Tax  Regulations 

Paragraph  1.  The  a-uthority  for  Part  1 
continues  to  read  in  part: 

PART  1— [AMENDED] 

Authority:  Zb  U,S.C.  7805,  *   *   * 

§  1.952-1     [Amended] 

Par.  2.  Section  1.952-1  is  amended  by 
removing  "1.954-7"  in  paragraph  (a)(2) 
and  by  inserting  in  lieu  thereof  "1.954- 
8". 

Par.  3.  Section  1.952-3  (b)(3)  is  revised 
to  read  as  follows: 

§  1.952-3    Order  of  foreign  base  co.mpany 
and  subpart  F  income  computations. 

[h]  Genera/ rule.*  *  * 

(3)  Step  3.  Determine  net  foreign 
personal  holding  company  income,  net 
foreign  base  company  sales  income,  net 
foreign  base  company  services  income, 
and  net  foreign  base  company  oil 
related  income  as  follows: 

(i)  First.  Determine  foreign  personal 
holding  company  income  under  §  1,954- 
2,  foreign  base  company  sales  income 
under  §1.962-1  (b)  (2)  or  which  are 
services  income  under  §  1.954-4.  and 
foreign  base  company  oil  related  income 
under  §1.954-8; 

(ii)  Second.  Exclude  from  each  such 
type  of  income  the  items  thereof  which 
are  excluded  from  subpart  F  income 
under  §  1.954-1  (b)  (2)  or  which  are 
excluded  from  foreign  base  company 
income  under  §  1.954-l(b)  (2)  and  (3); 
and 

(iii)  Third-  Reduce  the  balance  of  each 
such  type  of  income  by  the  deductions 
allocable  thereto  under  §  1.954-l(n). 

Par.  4.  Section  1.954-1  is  amended  as 
follows: 

1.  Paragraph  (a)  is  amended  by 
inserting  immediately  following  the  third 
sentence  and  immediately  preceding  the 
fourth  sentence  the  following  sentence 
"For  taxable  years  beginning  after 
December  31, 1982,  the  foreign  base 
company  income  of  a  controlled  foreign 
corporation  also  includes  foreign  base 
company  oil  related  income,  as  defined 
in  §1.954-8'. 

2.  The  first  sentence  of  paragraph 
(b)(3)(i)  is  amended  by  removing  the 
first  word  "Foreign"  and  by  inserting  in 
lieu  thereof  the  clause  "Except  for 
income  which  is  foreign  base  company 
oil  related  income  as  defined  in  section 
954(g)  and  §  1.954-8,  foreign". 

3.  The  first  sentence  in  paragraph  (c) 
is  amended  by  removing  the  word  "and" 


immediately  before  "foreign  base 
company  shipping  income  as  defined  in 
§1.954—6"  and  by  inserting  '.  and  foreign 
base  company  oil  related  i.ncome  as 
defined  in  §  1.954-8"  between  '§  1.9,54- 
6"  and  "shall" 

4.  The  introductory  text  of  (e)  is 
amended  by  removing  "1  954-7."  and 
inserting  in  lieu  thereof  "1.954-8,", 

5.  The  introductory  text  of  (f)  is 
amended  by  removing  "1.954-5,"  and 
inserting  in  lieu  thereof  "1.954-8,". 

6.  The  first  sentence  of  paragraph  (f) 
(3)  is  amended  by  removing  "or  foreign 
base  company  services  income.  See 
section  954(b)(6)(A)."  and  by  inserting  in 
lieu  thereof  "foreign  base  company 
services  income,  or  foreign  base 
company  oil  related  income.  See 
sections  954  (b)(6)(A)  and  (b)(8)." 

7.  A  new  paragraph  (0(4)  is  added 
immediately  after  paragraph  (f)(3)  to 
read  as  follows: 

§  1.954-1     Foreign  base  company  income; 
taxable  years  beginning  after  December  31. 
1975. 

♦  *  *  *  *  ' 

(f)  Classification  of  an  item  of  income. 

•  »  *  ' 

(4)  Priority  of  foreign  base  company 
oil  related  income.  Foreign  base 
company  oil  related  income  (as 
determined  under  §  1.954-B)  of  a 
controlled  foreign  corporation  shall  not 
also  be  considered  foreign  personal 
holding  company  income,  foreign  base 
company  sales  income,  or  foreign  base 
company  services  income.  See  section 
9.54  (b)(8).  If  an  item  of  income  qualifies 
both  as  foreign  base  company  oil  related 
income  and  foreign  base  company 
shipping  income,  it  is  treated  as  foreign 
base  company  shipping  income. 

Par.  5.  A  new  §1.954-8  is  added 
immediately  after  §  1.954-7  to  read  as 
follows: 

§  1.954-8     Foreign  base  company  oil 
related  income. 

(a)  Foreign  bvse  company  oil  related 
income — (1)  In  general.  Under  section 
954(g),  the  foreign  base  company  oil 
related  income  of  a  controlled  foreign 
corporation  (except  as  provided  under 
paragraph  (b)  of  this  section)  consists  of 
the  items  of  foreign  oil  related  income 
described  in  section  907(c)  (2)  and  (3), 
other  than  such  income  derived  from  a 
source  within  a  foreign  country  in 
connection  with — 

(i)  Oil  or  gas  which  was  extracted 
from  an  oil  or  gas  well  located  in  that 
foreign  country,  or 

(ii)  Oil,  gas,  or  a  primary  product  of  oil 
or  gas  which  is  sold  by  the  controlled 
foreign  corporation  or  a  related  person 
for  use  or  consumption  within  that 
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country  or  is  loaded  in  tha!  countrv  on  a 
vessel  or  aircraft  as  fuel  for  the  vessel  or 
aircraft. 

For  special  rules  for  applying  these 
exceptions,  see  paragraph  (c)  of  this 
section. 

(2)  Source  of  incomn.  The  source  of 
foreign  base  company  oil  related  income 
is  determined  generally  under  the 
principles  of  §§  1.861-1  to  1.863-5.  See 

§  1.863-6.  Thus,  income  from  the 
performance  of  a  service  generally  is 
sourced  in  the  country  where  the  service 
is  perform.ed.  See  §  1.861-4. 
Underwriting  income  from  msuPing  a 
foreign  oil  related  activity  is  sourced  at 
the  location  of  the  risk.  See  section 
861(a](7j  and  §  1.953-2(h)(2). 

(3)  Primary  product.  The  term 
"primary  product"  of  oi!  or  gas  has  the 
meaning  given  this  term  by  §  1.993- 
3(g)(3)  (i)  (other  than  the  second 
sentence  thereof)  and  (ii),  which  relate 
to  the  denial  of  DISC  benefits  for  the 
export  of  certam  primary  products. 

(4)  Vessel.  For  the  defmition  of  the 
term  "vessel",  see  §  1.954-6[b)(3)(ii). 

(5)  Foreign  country.  For  purposes  of 
this  section,  the  term  "foreign  country" 
has  the  same  meanmg  as  in  section  638 
(relating  to  contmential  shelf  areas). 
Thus,  for  example,  oil  or  gas  extracted 
from  a  sea  area  will  be  deemed  to  be 
extracted  in  the  country  which  has 
exclusive  rights  of  exploitation  of 
natural  resources  with  respect  to  that 
area  if  the  other  conditions  of  section 
6v38  are  met. 

(6)  Country  of  use  or  consumption.  For 
rules  for  determining  the  country  of  use 
or  consumption,  see  §  1.954-3(a)(3)(ii). 

(7)  Insurance  income.  For  purposes  of 
this  section,  income  derived  from  or 
attributable  to  insurance  of  section 
907(c)(2)  activities  means  taxable 
income  as  defined  in  section  832(a)  and 
as  modified  by  the  principles  of  §  1.953- 
4  (other  than  as  the  section  is  applied  to 
life  insurance). 

(8)  Fuel  product.  For  purposes  of  this 
section,  the  term  "fuel  product"  means 
oil,  gas  or  a  primary  product  of  oil  or 
gas. 

(9)  Effective  date.  The  provisions  of 
section  954(g)  and  this  section  are 
applicable  to  taxable  years  of  foreign 
corporations  beginning  on  or  after 
January  1.  1983.  and  to  taxble  years  of 
United  States  shareholders  m  which  or 
with  which  those  taxable  years  of 
foreign  corporations  end. 

(b)  Exemption  for  small  oil 
producers — (1)  In  general.  Foreign  base 
company  oil  related  income  does  not 


include  any  income  of  a  foreign 
corporation  is  not  as  large  oil  producer. 

(2)  Large  oil  producer.  A  corporation 
is  a  large  oil  producer  (within  the 
meaning  of  section  954(g)(2))  if  the 
average  daily  production  (extraction)  of 
foreign  crude  oil  and  natural  gas  by  the 
group  which  includes  the  corporation 
and  related  persons  for  the  taxable  year 
or  immediately  preceding  taxable  year 
is  1,000  or  more  barrels.  The  average 
daily  production  of  foreign  crude  oil  or 
natural  gas  for  any  taxable  year  (and 
the  conversion  of  cubic  feet  of  natural 
gas  into  barrels)  is  determined  under 
rules  similar  to  the  rules  of  section  613A, 
except  that  only  crude  oil  or  natural  gas 
from  a  well  located  outside  the  United 
States  is  taken  into  account.  See 
proposed  regulation  §  1  613.'\-7(r)  as  it 
appeared  in  the  Federal  Register  of  May 
13,  1977  (42  FR  24279). 

(c)  Special  rules  for  applying 
exception  to  foreign  base  company  oil 
related  income — (1)  In  general.  For 
purposes  of  paragraph  (a)(1)  of  this 
section,  if  foreign  oil  related  income  is 
derived  from  a  source  within  a  foreign 
country  in  connection  with  a  fuel 
product  described  in  either  or  both 
subdivisions  (i)  and  (ii)  of  that 
paragraph,  then  the  following  rules 
apply.  A  fuel  product  extracted  within  a 
foreign  country  shall  be  considered  to  be 
the  fuel  product  sold  within  that  country 
unless  the  controlled  foreign  corporation 
demonstrates  that  such  fuel  product  was 
sold  elsewhere.  Similarly,  a  fuel  product 
sold  within  a  foreign  country  shall  be 
considered  to  be  the  fuel  product 
extracted  within  that  country  unless  the 
controlled  foreign  corporation 
demonstrates  that  such  fuel  product  was 
extracted  elsewhere. 

(2)  Illustrations.  The  following 
examples  illustrate  the  application  of 
this  paragraph. 

Example  (1).  Controlled  foreign  corporation 
M  has  a  refinery  in  foreign  country  A  that 
refines  250x  barrels  of  oil  during  its  taxable 
year  beginning  in  1984.  It  is  determined  that 
75x  barrels  of  that  oil  were  extracted  in 
country  A  and  150x  barrels  of  refined  oil 
were  sold  by  M  in  country  A  for  consumption 
in  country  A.  M  also  sold  within  foreign 
country  B  for  consumption  in  country  B.  50x 
barrels  of  its  refined  oil.  M.  however,  caruiot 
show  that  any  portion  of  the  50x  barrels  sold 
within  country  B  were  extracted  in  country 
A.  Income  from  refining  is  considered  derived 
from  the  country  in  which  the  refining  occurs. 
M  has  foreign  base  company  oil  related 


income  with  respect  to  its  refining  of  lOOx 
barrels  of  oil.  determined  as  follows: 

(1)  Total  number  of  barrels  of  oil 
refined  in  country  A  by  M _ 250x 

(2)  Greater  of  the  number  of  barrels 
of  oil  extracted  [75x)  or  sold  for 
consumption  (150x)  in  country  A (150x) 

(3)  Balance..- _....      lOOx 

Example  (2).  Assume  the  same  facts  as  in 
Example  (1).  in  addition,  the  50x  barrels  sold 
by  M  within  country  B,  a  contiguous  country, 
were  transported  to  and  from  Ms  refinery  in 
country'  A  to  country  B  by  a  pipeline  which  is 
owned  by  M.  These  50x  tiarrels  can  be  traced 
to  50x  of  the  75x  barrels  extracted  in  country 
A.  M  has  foreign  base  company  oil  related 
income  with  respect  to  its  refining  of  the  50x 
barrels  of  oil,  determined  as  follows: 

(1)  Total  number  of  barrels 
of  oil  refined  in  country 

A  by  M 250x 

(2)  Greater  of  the  number 
of  barrels  of  oil  extracted 
(75x]  or  sold  for  con- 
sumption (150x)  in  coun- 
try A 150x  

Number  of  barrels  of  oil 
sold  outside  country  A 
which  are  traced  to  oil 
extracted  in  country  A 50x     (200x) 

(3)  Balance - 50x 


M  has  no  foreign  base  company  oil  related 
income  with  respect  to  its  pipeline 
transportation  of  the  50x  barrels  because 
such  income  was  derived  in  part  from  a 
source  within  country  A  (where  the  50x 
barrels  were  extracted)  and  the  remaimng 
part  from  country  B  {where  the  50x  barrels 
were  sold  for  consumption).  M  has  no  foreign 
base  company  oil  related  income  with  respect 
to  its  sale  of  the  50x  barrels  in  country  B 
because  such  income  was  derived  from  the 
country  in  which  the  oil  was  sold  for 
consumption.  M  has  no  foreign  base  company 
oil  related  income  for  its  extraction  activity 
because  extraction  income  is  excluded  in  all 
events.  See  section  954(g)(1)(A). 

Par.  6.  Section  1.964—4  is  amended  as 

follows: 

1.  Paragraphs  (d)  (4),  (5).  (6).  (7).  (8), 
(9),  and  (10)  are  redesignated  as  (d)  (5), 
(6),  (7),  (8),  (9),  (10)  and  (11), 
respectively. 

2.  A  new  paragraph  (d)(4)  is  added 
immediately  following  paragraph' (d)(3) 
to  read  as  follows: 

§  1.964-4    Verification  of  certain  classes  of 
Income 


(d)  Foreign  base  company  income  and 
exclusions  therefrom.  '  *  * 
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(4)  Foreign  base  company  oil  related 
income,  (i)  The  foreign  base  company  oil 
related  income  described  hin  section 
954(g)  and  §  1.954-B.  for  which  purpose 
there  must  be  established,  with  respect 
to  each  foreign  country,  the  gross 
income  derived  from — 

|.-\)  The  processing  of  minerals 
extracted  (by  the  taxpayer  or  by  any 
other  person)  from  oil  or  gas  wells  into 
their  primary  products,  as  determined 
under  section  907(c)(2)(A), 

(D)  The  transportation  of  such 
minerals  or  primary  products,  as 
determined  under  section  907(c)(2)(B), 

(C)  The  distribution  or  sale  of  such 
minerals  or  primary  products,  as 
determined  under  section  907(c)(2)(C), 

(D)  The  disposition  of  assets  used  by 
the  taxpayer  in  a  trade  or  business 
described  in  subdivision  (A),  (B)  or  (C), 
as  dtUermined  under  section 
9"-',c](2)(D). 

(E)  Dividends,  interest,  partnership 
distributions,  and  other  amounts,  as 
determined  under  section  907(c)(3). 
Where  an  item  of  income  falls  within 
more  than  one  subdivision  of  this 
paragraph  (d)(4)(i),  it  shall  be  sufficient 
to  establish  that  it  falls  within  any  one 
of  them. 

(ii)  If  any  of  the  foregoing  items  of 
income  arising  from  sources  within  a 
foreign  country  relates  to  oil,  gas,  or  a 
primary  product  thereof  and  fs 
described  in  section  954(g)(1)  (A)  or  (B) 
and  §  1.954-8(a)(l)  (i)  or  (ii)  (and,  hence, 
is  not  foreign  base  company  oil  related 
income),  then  there  must  be  established 
facts  sufficient  to  verify  the  amount  of 
such  item  of  income  which  is  not  foreign 
base  company  oil  related  income.  In  this 
regard,  the  total  quantities  of  oil,  gas, 
and  primary  products  thereof  which 
gave  rise  to  such  item  of  income  and  the 
portions  of  such  quantities  which  were 
extracted  or  sold  within  the  foreign 
country  must  be  established. 
Lawrence  B.  Gibbs, 
Commissioner  of  Internal  Revenue. 
|FR  Doc  87-19580  Filed  8-26-87;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Parts  1910,  1915,  1917,  and 
1918 

1  Docket  No.  H-00411 

Occupational  Exposure  to  Lead 

AGENCY:  Occupational  Safety  and 
Health  .Administration,  Labor. 


ACTION:  Notice  of  change  of  date  for 
informal  public  hearing  and  for  close  of 
comment  period. 

summary:  On  August  3,  1987  (52  FR 
28727),  OHSA  published  a  notice 
inviting  public  comment  and  setting  the 
date  for  an  informal  public  hearing  on 
the  feasibility  of  meeting  the  permissible 
exposure  limit  (PEL)  specified  in  the 
lead  standard  (29  CFR  1910.1025(e)(1)) 
through  engineering  and  work-practice 
controls  in  nine  specified  industry 
sectors.  This  notice  defers  the  date  for 
the  hearing  from  September  15,  1987  to 
September  29, 1987.  It  also  defers  the 
close  of  the  written  comment  period 
from  September  2. 1987  to  September  16, 
1987. 

DATES:  Written  comments  must  be 
received  by  September  16. 1987,  An 
informal  public  hearing  will  begin 
September  29, 1987.  All  notices  of 
intention  to  appear  at  the  public  hearing 
and  all  written  testimony  and 
documentary  evidence  to  be  introduced 
into  the  hearing  record  must  be  received 
by  September  16. 1987. 
ADDRESSES:  The  hearing  will  start  at 
9:30  a.m.  on  September  29, 1987  in  the 
Auditorium,  Frances  Perkins  Building, 
Department  of  Labor,  Third  and 
Constitution  Avenue  NW.,  Washington, 
DC.  On  the  second  day  of  the  hearing, 
September  30, 1987,  the  proceedings  will 
start  at  9:30  a.m.  and  be  held  in  Room 
N-5437  of  the  Frances  Perkins  Building. 
On  subsequent  days  the  hearing  will  be 
held  in  the  Auditorium  of  the  Frances 
Perkins  Building. 

Comments,  in  quadruplicate,  should 
be  mailed  or  delivered  to  the  Docket 
Office,  Occupational  Safety  and  Health 
Administration,  Docket  No.  H-004I, 
Roon  N-3670,  U.S.  Department  of  Labor, 
200  Constitution  Avenue  NW., 
Washington,  DC  20210:  telephone:  (202) 
523-7894. 

Notices  of  Intention  to  Appear,  in 
quadruplicate,  should  be  mailed  to  Mr. 
Tom  Hall,  OSHA  Division  of  Consumer 
Affairs,  Room  N-3647,  U.S.  Department 
of  Labor,  200  Constitution  Avenue  NW„ 
Washington,  DC  20210.  Telephone:  (202) 
523-8615. 

All  materials  submitted  will  be 
available  for  public  inspection  and 
copying  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
)ames  F.  Foster,  Director,  Office  of 
Information  and  Consumer  Affairs, 
Occupational  Safety  and  Health 
Administration,  Room  N-3641,  U.S, 
Department  of  Labor,  200  Constitution 
Avenue  NW.,  Washington,  DC  20210. 
Telephone:  (202)  523-8151. 
SUPPLEMENTARY  INFORMATION:  On 
August  3,  1987  (52  FR  28727),  the 


Occupational  Safety  and  Health 
Administration  (OSHA)  gave  notice  of  a 
limited  reopening  of  the  rulemaking 
record  for  the  OSHA  lead  standard  to 
receive  specific  information  relating  to 
the  feasibility  of  meeting  the  permissible 
exposure  limit  (PEL)  of  the  lead 
standard  (29  CFR  1910.1025(e)(1)) 
through  engineering  and  work  practice 
controls  in  the  following  nine  industry 
sectors:  lead  chromate  pigments  (SIC 
2816),  lead  chemicals  (SIC  2816/2819), 
nonferrous  foundries  (SIC  3362/3369), 
brass  and  bronze  ingot  production  (SIC 
3341/3362),  secondary  copper  smelting 
(SIC  3341).  battery  breaking,  when  not 
part  of  secondary  lead  smelting  (SIC 
5093),  leaded  steel  (SIC  3312/3313), 
shipbuilding  and  ship  repair  (SIC  3731) 
and  stevedoring  (SIC  4463).  The  August 
3, 1987  notice  set  September  15,  1987  as 
the  date  for  beginning  an  informal  public 
hearing  on  this  issue  and  September  2, 
'  1987  as  the  date  by  which  written 
comments  and  notices  of  intention  to 
appear  at  the  hearing  had  to  be 
received, 

OSHA's  action  was  taken  in 
accordance  with  a  March  31, 1987  order 
by  the  Court  of  Appeals  for  the  District 
of  Columbia,  granting  the  Agency's 
earlier  request  that  the  record  be 
remanded  to  OSHA  for  further 
administrative  proceedings  to  determine 
the  feasibility  of  implementing 
paragraph  (e)(1)  of  the  lead  standard  in 
the  nine  industry  sectors  listed  above.  In 
that  order,  the  court  mandated  that 
OSHA  return  the  record  to  the  court  on 
or  before  October  1, 1987. 

On  June  17.  1987,  OSHA  filed  with  the 
court  a  motion  requesting  a  90-day 
extention  of  time,  from  October  1, 1987 
to  January  1, 1988,  in  which  to  return  to 
the  court  the  record  of  the  nine  remand 
industry  sectors.  That  motion  was 
granted  by  the  court  on  July  31. 1987. 

Thereafter,  on  August  18. 1987,  OSHA 
received  a  request  from  the  Oxide  and 
Chemicals  Committee  of  the  Lead 
Industries  Association,  the  main  trade 
association  for  the  lead  industries,  that 
the  dates  for  the  public  hearing  and  for 
submission  of  written  comments  be 
deferred  for  at  least  30  days,  or  in  the 
alternative,  that  the  date  for  submission 
of  written  comments  be  extended 
beyond  the  September  2, 1987  deadline. 

In  light  of  the  July  31. 1987  court  order 
granting  OSHA  additional  time  to  make 
feasibility  determinations  concerning 
the  nine  industry  sectors  and  to  return 
the  record  to  the  court,  OSHA  has 
decided  that  it  can  defer  the  dates  for 
the  beginning  of  the  public  hearing  and 
the  submission  of  written  comments  for 
two  weeks.  Thus,  the  public  hearing  will 
begin  at  9:30  A.M,  on  September  29, 
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1987,  in  the  Auditorium  of  the  Frances 
Perkin's  Building.  U.S.  Department  of 
Labor,  and  written  comments  and 
notices  of  intention  to  appear  at  the 
hearing  must  be  received  by  September 
16.  1987.  All  other  aspects  of  the 
rulemaking  remain  as  indicated  in 
OSHAs  notice  of  August  3. 1987. 

List  of  Subjects 

29  CFR  Part  191d 

Hazardous  materials,  Health,  Lead, 
Lead  poisoning,  Occupational  safety 
and  health.  Protective  equipment, 
Respiratory  protection. 

29  CFR  Part  1915 

Hazardous  materials.  Health.  Lead. 
Lead  poisoning,  Occupational  Safety 
and  health,  Protective  equipment. 
Respiratory  protection.  Shipyard 
employment.  Vessels. 

29  CFR  Part  1917 

ffazardous  materials.  Health,  Lead. 
Lead  poisoning.  Marine  terminals. 
Occupational  safety  and  health. 
Protective  equipment,  Respiratory 
protection.  Vessels. 

29  CFR  Part  1918 

Hazardous  materials.  Health,  Lead, 
Lead  poisoning.  Longshoremen, 
Occupational  safety  and  health, 
protective  equipment.  Respiratory 
protection.  Vessels. 

Authority 

This  document  was  prepared  under 
the  direction  of  John  A.  Pendergrass, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health 
Administration.  200  Constitution 
Avenue  NW.,  Washington,  DC  20210.  It 
is  issued  pursuant  to  section  6(b)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (84  Stat.  1593;  29  U.S.C.  655).  and 
section  41  of  the  Longshore  and  Harbor 
Workers'  Compensation  Act  (33  U.S.C. 
941). 

Signed  at  Washington,  DC,  this  24lh  day  of 
August  1987 
John  A.  Pendergrass, 
Assistant  Secretary  of  Labor 
|FR  Doc.  87-19680  Filed  8-26-67;  8:45  am] 
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f='ine  Safety  and  Healtti  Administration 
30CFP  Part  11 

Rsspiratory  Protective  Devices 

agency:  Mine  Safety  and  Health 
Administration,  Labor. 

ACTION:  Proposed  rule. 


SUMMARY:  This  proposal  would  remove 
existing  rules  in  30  CFR  Part  11  for  the 
joint  approval  of  respiratory  protective 
equipment  by  the  Mine  Safety  and 
Health  Administration  (MSHA)  and  the 
National  Institute  for  Occupational 
Safety  and  Health  (MOSH).  The 
existing  rules  would  be  replaced  by 
revised  approval  procedures  and 
technical  requirements  for  respirators 
being  proposed  by  NIOSH  in  e  separate 
rulemaking.  Removal  of  Part  11  would 
be  contingent  upon  the  NIOSH 
rulemaking  becoming  final.  Under  the 
NIOSH  proposal.  MSHA  would  continue 
to  have  a  consultative  role  regarding 
respirators  used  in  mines. 
DATES:  Written  comments  must  be 
submitted  on  or  before  October  26, 1987. 
ADDRESS:  Send  written  comments  to  the 
Mine  Safety  and  Health  Administration 
(MSHA),  Office  of  Standards, 
Regulations  and  Variance,  Room  631, 
Ballston  Tower  No.  3,  4015  Wilson 
Boulevard.  .A.rlinEton.  Virginia  22203. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Silvey,  Acting  Associate 
Assistant  Secretary  for  Mine  Safety  and 
Health,  Phone  (703)  235-1910. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Ire  ex  sting  rules  and  procedures  in 
30  CFR  Part  11  for  approval  of 
respiratory  protective  devices,  or 
respirators,  evolved  from  rules  and 
procedures  developed  by  the  U.S. 
Department  of  the  Interior.  Bureau  of 
Mines.  Until  1972,  the  Bureau  of  Mines 
was  solely  responsible  for  testing  and 
approving  respirators.  In  1972,  Part  11 
was  published  jointly  by  the  Bureau  of 
Mines  and  NIOSH.  These  regulations 
replaced  the  Bureau  of  Mines'  rules  and 
procedures,  and  delineated  the 
responsibilities  of  the  two  agencies. 
Under  tliese  regulations,  the  Bureau  of 
Mines  evaluated  respirator  performance, 
and  NIOSH  was  responsible  for 
administration  of  the  quality  control 
provisions.  The  Bureau  of  Mines  also 
tested  the  safety  of  electrical 
components  of  respirators  for  use  in 
potentially  explosive  atmospheres  in 
underground  gassy  mines  (intrinsic 
safety)  under  the  requirements  of  30 
CFR  Part  18. 

A  Memorandum  of  Understanding 
between  the  two  agencies  of  May  30, 
1972,  refined  their  respective  roles  and 
in  1973,  Part  11  was  amended.  Under 
this  arrangement.  NIOSH  undertook 
primary  responsibility  for  performance 
testing  of  respirators.  Although  all 
approvals  continued  to  be  issued  jointly, 
the  Bureau  of  Mines  primarily  retained 
only  the  responsibility  to  test  for 
intrinsic  safety  the  small  number  of 


respirators  which  have  electrical 
components. 

In  1974,  the  Mining  Enforcement  and 
Safety  Administration.  MSHA's 
predecessor  agency,  was  created  and 
the  responsibilities  of  the  Bureau  of 
Mines  under  Part  11  were  transferred  to 
that  agency.  Since  it  was  created  in 
1978,  MSHA  has  continued  to  test 
electrical  components  of  respirators  for 
intrinsic  safety  and  has  issued  separate 
approvals  for  respirators  meeting  the 
requirements  of  30  CFR  Part  18.  While 
MSHA  currently  reviews  applications 
for  respirator  approvals  and  has 
conducted  some  product  evaluations, 
laboratory  testing,  quality  assurance, 
and  product  audit  for  certain  respirators, 
the  principal  testing  and  certification 
activities  specified  by  Part  11  are 
primarily  conducted  by  NIOSH. 

II.  Discussion  of  Proposal 

NIOSH  is  proposing,  in  a  separate 
rulemaking,  new  requirements  for  the 
approval  of  respiratory  protective 
equipment.  These  rules  would  replace 
Part  11  with  updated  and  improved 
testing  procedures  and  technical 
requirements,  and  would  be  codified  at 
Title  42  of  the  Code  of  Federal 
Regulations  (CFR).  MSHA's  rulemaking 
would  remove  Part  11  from  Title  30. 
Removal  of  Part  11  would,  however,  be 
contingent  on  publication  of  the  NIOSH 
proposal  as  a  final  rule. 

MSHA  anticipates  that  the  Title  42 
regulations,  when  final,  would  be 
consistent  with  the  current  MSHA  and 
NIOSH  respirator  approval  program  by 
placing  responsibility  for  approving 
respirators  primarily  with  NIOSH.  This 
would  recognize  the  expertise  of  NIOSH 
in  the  area  of  respirator  performance 
and  administration  of  the  respirator 
approval  program.  MSHA  would 
continue  to  test  electrical  components  of 
respirators  to  be  used  in  mines  and  issue 
an  MSHA  approval  under  30  CFR  Part 
18  for  these  components.  Also,  the  Title 
42  rules  as  proposed  would  preserve  a 
consultative  role  for  MSHA  in  the 
approval  of  respirators  used  in  mining  in 
order  to  protect  the  health  and  safety  of 
miners.  Among  the  types  of  devices  for 
which  this  role  would  be  particularly 
important  are  self-contained  self-rescue 
devices  and  other  rescue  equipment 
used  by  miners  during  emergency 
situations.  All  existing  MSHA 
respirator-use  provisions  would  be 
maintained  and  recodified  elsewhere  in 
Title  30  of  the  Code  of  Federal 
Regulations. 

Commenters  responding  to  the 
separate  NIOSH  proposal  to  revise  the 
administrative  and  technical  provisions 
for  approving  respirators  should  direct 
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their  comments  to  NIOSH  so  that  this 
information  can  be  included  in  the 
appropriate  rulemaking  record.  The 
issue  of  MSHA's  consultative  role  in  the 
approval  of  respirators  wil!  also  be  the 
subject  of  the  .\IOSH  proposal  and. 
therefore,  commenters  should  direct 
responses  on  this  issue  to  that  agency  as 
well.  Both  rulemaking  activities  will  be 
coordinated  to  ensure  that  the  level  of 
protection  afforded  to  miners  and  other 
affected  workers  is  maintained  at  all 
times  during  the  development  and 
transition  period.  All  technical  data  and 
commenter  information  will  be  shared 
by  the  respective  agencies.  A  new 
Memorandum  of  Understanding  will  be 
developed  by  the  two  agencies  to 
implement  the  appropriate  regulatory 
responsibilities. 

III.  Other  Sections  Affected 

After  the  Title  42  rulemaking  is 
completed  and  Part  11  is  removed, 
M.SHA  anticipates  that  conforming 
nomenclature  revisions  would  be 
needed  in  standards  in  Title  30  that 
reference  the  use  of  approved 
respirators. 

These  conforming  nomenclature 
revisions  may  require  that  references  be 
made  to  XIOSH,  or  that  references  to 
MSHA  or  the  Secretary  of  Labor  be 
deleted.  For  example,  the  words  "the 
Secretary  and"  would  be  deleted  from 
30  CFR  70.300  after  the  word  "approved" 
so  that  the  standard  would  then  specify 
that  respirators  be  provided  to  miners 
that  are  "approved  by  the  Secretary  of 
Health  and  Human  Services."  Similar 
changes  may  be  required  for  five  other 
mine  safety  and  health  standards, 
depending  on  final  resolution  of  the 
.MOSH  ruie.  As  indicated  by  the  above 
fXrimple.  however,  nothing  in  the 
ar:tic:puied  nomenclature  revisions 
would  change  the  compliance 
responsibility  of  operators,  who  would 
continue  to  be  required  to  provide 
miners  with  "approved"  respirators. 

IV.  E.O.  12291  and  Regulatory  Flexibilitv 
Act 

This  IS  not  a  m.ajor  rule  under 
Executive  Order  12291.  In  addition,  the 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore,  a 
regulatory  flexibility  analysis  has  not 
been  prepared. 

V.  Paperwork  Reduction  Act 

The  recordkeeping  and  reporting 
requirements  in  30  CFR  Part  11  are 
addressed  in  NIOSH's  Title  42 
rulemaking  proposal.  Comments  on 
these  requirements  should  be  addressed 
directly  to  NIOSH. 


List  of  Subjects  in  30  CFR  Part  11 

Mine  safety  and  health. 
Administrative  practice  and  procedure. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  it  is  proposed  to  amend 
Chapter  I  of  Title  30,  Code  of  Federal 
Regulations  as  set  forth  below. 

Date:  August  11  1987. 

Alan  C.  McMillan, 

Deputy  Assistant  Secretary  for  Mine  Safely 
and  Health. 

Subchapter  B— [Removed  and  Reserved] 

1.  It  is  proposed  to  remove  and 
reserve  Subchapter  B  which  consists  of 
Part  11. 

Authority:  30  U.S.C.  957. 
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Safety  Zone;  San  Juan  Harbor,  San 
Juan,  PR 
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agency:  Coast  Guard,  DOT. 

ACTION:  Supplemental  notice  of 
proposed  rulemaking. 

summary:  The  Coast  Guard  is 
considering  establishing  a  Safety  Zone 
in  San  Juan  Harbor  San  Juan,  Puerto 
Rico  for  Liquified  Petroleum  Gas  (LPG) 
ships  transiting  the  harbor,  and  in  the 
Army  Terminal  Turning  Basin  when 
non-gas  free  LPG  vessels  are  moored  at 
the  Catano  Oil  Dock  and  at  the  Gulf  Oil 
Refinery  Dock.  This  Safety  Zone  is 
necessary  due  to  two  recent  marine 
casualties  where  large  ships  failed  to 
negotiate  the  turn  colliding  with  the 
adjacent  dock.  Such  casualties  would 
impact  on  the  Catano  Oil  Dock. 

DATES:  Comments  must  be  received  on 
or  before  October  13, 1987, 

ADDRESSES:  Comments  should  be 
mailed  to:  Commanding  Officer,  U.S. 
Coast  Guard  Marine  Safety  Office.  P.O. 
Box  S-3666,  Old  San  Juan,  PR  00904.  The 
comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  at 
the  Coast  Guard  Marine  Safety  Office, 
located  at  the  Coast  Guard  Base,  San 
Juan  at  La  Puntilla  Final.  Normal  office 
hours  are  between  7:30  a.m.  and  3:30 
p,m,,  Monday  through  Friday,  except 


holidays.  Comments  may  also  be  hand- 
delivered  to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

LCDR  M,W.  Brown,  at  the  above 
address,  phone  number  (809)  725-0857. 

SUPPLEMENTARY  INFORMATION:  On 

Monday.  February  9,  1987.  the  Coast 
Guard  published  a  Notice  of  Proposed 
Rulemaking  concerning  the 
establishment  of  a  safety  zone  in  San 
Juan  Harbor,  San  Juan,  Puerto  Rico  (52 
FR  4039).  Interested  persons  were  given 
until  March  26,  1987  for  WTitten 
comments.  Initially,  no  comments  were 
received.  On  February  26,  1987  the 
Captain  of  the  Port,  San  Juan  (COTP) 
wrote  personal  letters  to  all  parties  that 
could  be  identified  as  being  affected  by 
the  proposed  rules  soliciting  comments. 

On  March  16,  1987  the  COTP  held  a 
meeting  with  representatives  from 
Crowley,  Sealand,  Navieras  de  Puerto 
Rico  (Navieras],  and  ESSO  concerning 
the  proposed  rules.  Most*f  these 
companies  have  regularly  scheduled 
vessels  transiting  thfe  Army  Terminal 
Turning  Basin. 

On  March  25. 1987  in  COTP  met  with 
a  representative  of  Tropigas 
International  Corporation  (Tropigas) 
concerning  the  proposed  rules.  Tropigas 
is  the  corporation  thet  will  be  bringing 
LPG  into  the  CatanoOil  Facility. 

On  March  26, 1987  the  COTP 
addressed  a  meeting  of  the  Propeller 
Club  of  San  Juan.  At  this  meeting,  he 
outlined  the  rationale  behind,  and  the 
provisions  of  the  proposed  safety  zone, 
and  discussed  various  aspects  of  the 
proposed  rule.  The  COTP  noted  the 
concerns  of  several  of  the  interested 
parties  and  solicited  alternative 
proposals  that  would  offer  an  equivalent 
level  of  safety.  The  COTP  also  noted 
that  the  comment  period  expired  on  that 
date.  He  informed  those  present, 
however,  that  upon  request,  additional 
time  wold  be  granted  to  formulate 
comments. 

On  May  4,  1987  the  COTP  met  with 
members  of  the  San  Juan  Harbor  Pilots 
to  get  advice  on  technical  matters 
regarding  the  waterway  configuration, 
vessel  maneuverability  in  the  Army 
Terminal  Turning  Basin,  and  the 
proposed  safety  zone. 

The  following  entities  provided 
comments  as  a  result  of  the  proposed 
rules: 

A  joint  comment  from  ESSO  Standard 
Oil  (Puerto  Rico),  Texaco  Puerto  Rico 
Inc.,  and  The  Shell  Company  (Puerto 
Rico)  Ltd.  These  companies  are  in  a 
consortium  with  Tropigas  and  have 
rebuilt  the  Catano  Oil  Dock  to  handle 
petroleum  and  LPG  products. 
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A  combined  comment  from  Puerto 
Rico  Maritime  Shipping  Authority 
(PRMSA  or  also  i<nown  as  Navieras  de 
Puerto  Rico),  Sealand  Service  Inc.,  Luis 
Ayala  Colon  Sucrs.,  Continental 
Shipping.  Puerto  Rico  Electric  Power 
Authority,  and  the  Puerto  Rico 
Steamship  Association.  These  concerns 
are  either  steamship  operators,  shipping 
agents  or  other  concerned  parties 
shipping  cargo  through  the  Army 
Terminal  Turning  Basin. 

The  Puerto  Rico  Manufacturers 
Association. 

Antilles  Shipping  Corporation. 

Crowley  Maritime  Corporation. 

The  U.S.  Army  Corps  of  Engineers. 

The  Puerto  Rico  Ports  Authority. 

McAllister  Bros.  Towmg  Company. 

There  was  a  typographical  error  in  the 
February  9, 1987  Notice  of  Proposed 
Rulemaking  in  the  Economic 
Assessment  and  Certification  Section. 
The  fir.-^t  paragraph  read  in  part  "When 
■  an  LPG  vessel  is  in  port,  vessels 
requiring  access  to  Puerto  Nuevo 
Channel  can  transit  the  Graving  Dock 
Channel  via  Army  Terminal  Channel." 
The  word  "vice"  should  have  been 
subsituted  for  the  "via".  This  error  was 
pointed  out  to  virtually  every  affected 
party  during  the  preliminar\'  meetings 
discussed  above.  In  any  case,  based  on 
the  comments  received,  it  appears  that 
this  typographical  error  did  not  cause 
any  confusion. 

Drafting  Information 

The  drafters  of  this  notice  are  LCDR 
M.VV.  Brown,  Project  Officer,  and  LCDR 
S.T.  Fuger,  Project  Attorney,  Seventh 
Coast  Guard  District  Legal  Office. 

Discussion  of  Comments 

No  comments  were  received 
indicating  that  there  was  not  a  safety 
problem  at  the  Army  Terminal  Turning 
Basin  nor  were  any  comments  received 
suggesting  an  alternative  vessel 
movement  schemes  to  provide  an 
equivalent  level  of  safety  to  that  of  the 
otiginal  proposed  rule. 

One  commenter  suggested  making  the 
following  modification  to  the  proposed 
rule:  "vessels  bound  for  facilities  on  the 
Puerto  Nuevo  Channel  and  in  the  Army 
Terminal  Basin  are  allowed  into  the 
Army  Terminal  Basin  if  the  vessel  enters 
the  safety  zone  at  minimum 
maneuvering  speed  with  at  least  two 
tugs  in  assistance."  This  suggestion 
would  not  appear  to  provide  an 
increased  level  of  safety  as  both  vessels 
that  were  involved  in  casualties  in  the 
Army  Terminal  Turning  Basin  had  two 
tugs  in  company. 

Several  commenters  stated  that  the 
proposed  rule,  if  enacted,  would 
"paralyze  and  close  San  Juan  Harbor 


while  LPG  carriers  are  present  in  San 
Juan  Harbor."  The  Coast  Guard  believes 
this  is  not  true.  While  the  LPG  vessel  is 
in  the  harbor  the  proposed  rule  would 
establish  a  moving  safety  zone  around 
the  vessel.  This  relatively  small 
envelope  around  the  vessel  would 
prevent  meeting  and  overtaking 
situations.  The  maximum  transit  time  for 
a  LPG  vessel  would  be  approximately 
one  hour.  The  Coast  Guard  feels  that 
causing  a  one  hour  delay  to  those  few 
vessels  that  would  be  meeting  either  an 
inbound  or  outbound  LPG  vessel  is  not 
unreasonable  or  onerous.  Once  the 
vessel  is  moored  the  only  area  in  the 
harbor  affected  is  the  Army  Terminal 
Turning  Basin.  The  remainder  of  the 
harbor  is  unaffected  and  traffic  can 
proceed  as  normal.  The  proposed  rule 
does  not  dictate  or  require  that  the  LPG 
vessel  receive  any  preferential 
treatment  while  either  waiting  in  any 
queue  outside  the  harbor  or  waiting  to 
depart.  The  safety  zone  would  only  take 
effect  in  the  relatively  narrow  confines 
of  the  harbor. 

Several  commenters  stated  that  "the 
most  realistic  solution  is  not  to  close  the 
harbor  off  to  all  other  traffic  but  to 
restrict  the  entry  of  LPG  carriers  into  the 
port  of  San  Juan."  These  commenters 
also  questioned  whether  the  necessary 
"safety  infrastructure"  was  available 
and  suggested  that  the  LPG  facility 
should  not  be  located  in  a  heavily 
populated  area.  LPG  has  been  coming 
into  San  Juan  Harbor  at  the  Catano 
location  since  at  least  1959.  The  Coast 
Guard's  involvement  in  LPG  facility 
siting  is  one  of  indirect  control  via 
vessel  operational  safety  regulation  and 
enforcement.  Under  a  Memorandum  of 
Understanding  with  the  Department  of 
Transportation's  Material 
Transportation  Bureau  (now  known  as 
the  Office  of  Hazardous  Materials),  the 
Coast  Guard  is  responsible  for 
development  of  regulatory  requirements 
for  Liquefied  Natural  Gas  (LNG)  and 
LPG  facility  site  selection  as  it  relates  to 
management  of  vessel  traffic  in  and 
around  the  facility.  The  Coast  Guard 
may  address  the  following  items:  depth 
of  water,  width  of  channel,  aids  to 
navigation,  vessel  traffic  patterns, 
anchorage  area,  maneuvering  area, 
exposure  to  weather,  tides  and  currents, 
facility  fire  protection,  availability  of 
emergency  response  to  the  facility,  and 
facility  security.  The  physical  LNG/LPG 
facility  site  is  a  responsibility  of  local 
and  other  Federal  agencies.  Among  the 
other  Federal  agencies  involved  are  the 
U.S.  Army  Corps  of  Engineers, 
Environmental  Protection  Agency, 
Council  of  Environmental  Quality  and 
Department  of  Interior.  None  of  the 
Federal  agencies  have  indicated  the 


Catano  Oil  Dock  violates  any  of  their 
regulations.  The  Coast  Guard  has  no 
authority  to  order  any  particular 
commodity  not  to  enter  the  port  of  San 
Juan.  LPG  continues  to  enter  San  Juan 
Harbor  and  be  off-loaded  at  the  Gulf  Oil 
Refinery  located  300  yards  from  the 
Catano  Oil  Dock.  The  location  of  the 
Catano  Oil  Facility  at  the  junction  of  the 
Arm.y  Terminal  and  Puerto  Nuevo 
Channels  and  the  recent  marine 
casualty  record  have  resulted  in  the 
Coast  Guard's  proposed  rule.  If  all  LPG 
is  to  be  prohibited  from  being 
transported  through  San  Juan  Harbor 
that  decision  must  be  made  by  the 
Commonwealth  of  Puerto  Rico.  The 
Coast  Guard  notes  that  it  has  no 
accident  history  involving  the  LPG 
facility  per  se:  only  vessels  transiting  the 
area.  "The  Federal  infrastructure  to 
insure  safety  is  in  place  and  operating. 
The  Coast  Guard  believes  that  LPG  can 
be  safely  transported  and  off-loaded  if 
certain  restrictions  are  imposed.  The 
Commonwealth's  infrastructure  is 
beyond  the  scope  of  these  proposed 
regulations  and  is  a  matter  of  concern  of 
the  Puerto  Rico  Public  Service 
Commission. 

One  commenter  stated  that  the  Coast 
Guard  was  benefiting  only  one  party, 
Tropigas.  at  the  expense  of  all  other 
shipping  interests.  This  commenter  went 
on  to  say  that  such  action  was 
"arbitrary  and  capricious".  The  Coast 
Guard  does  not  agree.  The  Coast  Guard 
believes  that  the  proposed  rule  is  in  the 
public  interest.  Certainly  the  operator  of 
the  facility  benefits  if  his  facility  is  not 
damaged.  But  a  major  accident  would 
have  an  affect  beyond  the  one  facility. 
Considering  the  consequences  of  an 
accident,  the  Coast  Guard  feels  this 
proposed  rulemaking  is  not  arbitrary 
and  capricious  but  prudent. 

Several  commenters  stated  that  the 
proposed  rule  is  only  a  short  term 
solution  to  the  problem.  They  state  that 
the  Army  Terminal  Turning  Basin 
should  be  dredged  to  widen  the  basin 
and  reduce  the  122  degree  turn  now 
necessary.  The  Coast  Guard  concurs 
with  these  comments.  The  U.S.  Army 
Corps  of  Engineers  in  response  to 
questions  raised  by  the  COTP  stated 
that  the  1986  Water  Resources 
Development  Act  authorized  the 
construction  of  a  San  Juan  Harbor 
project.  Total  construction  cost  for  the 
project  is  S72.3  million.  However,  the 
1986  law  requires  that  the  local  sponsor 
(the  Puerto  Rico  Ports  Authority) 
contribute  about  25''c  of  the  total 
construction  cost.  The  Port  .Authority 
has  expressed  support  for  the  project 
but  no  interest  in  entering  into  a  cost 
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sharing  agreement  to  move  with  A  in  the 

near  future. 

Several  comments  were  received  that 
the  proposed  fixed  safety  zone  would 
block  access  to  the  Puerto  Xuevo 
Channel.  Some  of  these  commenters 
also  pointed  out  that  certain  vessels 
could  only  moor  starboard  side  to  the 
dock,  hence  they  could  not  use  the 
Graving  Dock  Channel  as  it  would 
require  the  vessel  to  back  down  the 
Puerto  Nuevo  Channel.  These 
commenters  felt  that  this  could  not  be 
accomplished  with  other  vessels  moored 
m  the  Fhjerto  Nuevo  Channel,  especially 
in  regards  to  the  Navieras  feeder  ships 
which  moor  cross-channel.  Based  on 
conversations  with  the  San  Juan  Pilots, 
the  Coast  Guard  believes  that  it  is 
possible  to  bring  vessels  down  the 
Graving  Dock  Channel  to  the  Puerto 
Nuevo  Channel.  The  Coast  Guard 
further  believes  that  such  vessels  could 
be  backed  down  the  Puerto  .\uevo 
Channel  to  their  berth.  The  pilots 
pointed  out  that  such  operations  have 
occurred  in  the  past  without  incident. 
With  regard  to  the  potential  disruptions 
of  the  Navieras  Feeder  vessels  that 
moor  cross-channel  in  the  Puerto  Nuevo 
Channel,  the  Coast  Guard  acknowledges 
that  such  disruptions  could  occur. 
However,  the  Coast  Guard  feels  that 
this  is  not  a  legitimate  concern  as  no 
vessel  has  the  "right"  to  block  a 
navigable  channel.  It  is  standard 
procedure  for  the  various  feeder  vessels 
that  moor  cross-channel  to  move 
alongside  the  pier  when  a  large  vessel 
wishes  to  transit. 

Several  com.menters  stated  "the 
proposed  rule  .  .  .  will  have  a  major 
adverse  economic  impact  upon  the 
operations  of  over  forty  percent  of  the 
maritime  traffic  within  San  Juan  Harbor 
and  affect  some  seventy-four  percent  of 
the  cargo  which  comes  into  Puerto 
Rico."  Some  cf  these  comm,enters  went 
on  to  challenge  the  Coast  Guard's 
finding  of  minimial  impact  and  requested 
a  public  hearing.  They  contend  the  port 
would  be  closed  and  all  segments  of 
industry  would  not  be  able  to  receive 
raw  materials  with  consequent 
shutdowns.  The  Coast  Guard  believes 
that  the  purported  adverse  economic 
effect  is  overstated.  The  fixed  Safety 
Zone  would  only  be  in  effect  while  a 
non-gas  free  LPG  vessel  is  at  the  Catano 
Oil  Dock.  The  data  provided  to  the 
COTP  by  Tropigas  indicates  this  would 
only  occur  twice  a  month,  with  a 
turnaround  time  for  each  vessel 
estim.ated  to  be  24  to  30  hours.  Based  on 
the  Coast  Guard's  experience  in  vessel 
cargo  operations,  this  turn  around  time 
seems  reasonable.  However,  for 
analysis  purposes,  it  was  assumed  that 


a  LPG  vessel  will  be  in  the  harbor  for  48 
hours  twice  a  month.  The  storage 
capacity  of  the  LPG  facility  at  Catano 
makes  it  unlikely  that  a  LPG  vessel 
would  be  calling  more  than  twice  a 
month.  Therefore,  this  Safety  Zone 
would  only  be  in  effect  for  four  days  a 
month,  or  13%  of  the  time.  Thus  only  5% 
of  the  harbor  traffic  and  only  10%  of  the 
cargo  moving  through  San  Juan  Harbor 
will  be  affected,  and  most,  if  not  all  of 
that  traffic,  could  use  the  alternative 
Graving  Dock  Channel  route.  However, 
the  Coast  Guard  does  recognize  that 
there  would  be  inconvenience,  some 
extra  expense,  and  scheduling 
difficulties.  The  Coast  Guard  has 
developed  an  alternative  proposal  that 
is  discussed  further  in  this  notice.  The 
Coast  Guard  feels  that  this  is  not  a 
major  rule  now.  and  with  the  alternative 
proposal,  will  have  even  less  effect  on 
maritime  commerce.  The  Coast  Guard 
does  not  plan  to  hold  a  public  hearing 
because  the  effect  of  this  rulemaking  is 
not  significant  to  the  majority  of 
industry.  Those  entities  that  it  would 
effect  have  commented  in  some  detail. 
The  Coast  Guard  feels  that  no  new 
information  would  be  developed  at  a 
public  hearing. 

Several  commenters  suggested  the 
proposed  rules  would  substitute  one 
unsafe  operation  (backing  a  ship  down 
the  Puerto  Nuevo  Channel)  for  a 
possible  unsafe  operation  (having  an 
LPG  vessel  moored  at  the  Catano  Oil 
Dock  while  large  ships  turn  in  the 
adjacent  basin).  The  Coast  Guard 
recognizes  that  backing  a  ship  down  a 
channel  is  inherently  more  dangerous 
than  a  normal  transit.  In  addition,  the 
Coast  Guard  acknowledges  that  there  is 
an  increased  risk  of  damage  to  a  ship's 
rudder  or  screw  when  it  backs  down.  Of 
particular  concern  to  the  Coast  Guard  is 
the  fact  that  there  is  no  drydock  in 
Puerto  Rico  that  can  accommodate  any 
ship  greater  than  650  feet  in  length 
should  a  casualty  affecting  her  rudder  or 
screws  occur.  Nonetheless,  the  Coast 
Guard  feels  that  the  increased  risk  of  an 
accident  while  backing  down  is  less 
than  that  of  ary  accident  at  the  LPG 
facility.  More  importantly,  the  Coast 
Guard  feels  that  the  consequences  of  an 
accident  at  the  LPG  facility  would  be  far 
more  severe.  The  Coast  Guard  knows  of 
no  casualties  that  have  occurred  as  a 
result  of  backing  vessels  down  the 
Puerto  Nuevo  Channel,  At  the  same 
time,  there  are  two  casualties  of  vessels 
attempting  to  negotiate  the  turn  where 
the  LPG  facility  is  located. 

Some  commenters  indicated  that  the 
Safety  Zone  encompassed  some  of  the 
dock  area  along  the  Puerto  Nuevo 
Channel  and  would  prevent  them  from 


bringing  in  vessels  to  the  dock.  These 
comments  related  to  the  severe 
economic  effect  comment  mentioned 
previously.  The  Coast  Guard  has 
changed  the  boundaries  of  the  proposed 
safety  zone  so  as  to  allow  access  to 
most  berths  along  the  Puerto  Nuevo 
Channel.  Part  of  Shed  A  will  still  be 
impacted,  however.  The  Coast  Guard 
understands  that  the  Catano  Oil  Dock 
will  replace  most  of  the  operations  now 
currently  conducted  at  Shed  A.  Most  of 
the  manifolds  located  there  were 
established  on  a  temporary  basis  when 
the  old  Catano  Oil  Dock  was 
abandoned,  with  the  intention  that  they 
would  be  removed  when  the  new 
Catano  Oil  Dock  came  on  line.  The 
Coast  Guard  recognizes  that  some 
dredging  is  currently  needed  at  the 
Catano  Oil  Dock  to  allow  tank  ship 
access,  and  in  the  interim,  such  vessels 
must  use  the  manifolds  at  Shed  A.  The 
Puerto  Rico  Power  Authority  will  be 
adversely  affected  by  this  rule,  as 
vessels  utilizing  their  manifolds  at  Shed 
A  would  partially  be  in  the  fixed  safety 
zone.  The  general  regulations 
concerning  safety  zones  allow  vessels  to 
enter  or  remain  in  the  safety  zone  if  they 
have  the  permission  of  the  COTP. 
Provided  that  they  can  demonstrate  that 
they  can  do  so  safely,  the  COTP  will 
grant  favorable  consideration  on  a  case 
by  case  basis  to  allow  vessels  in  the 
proposed  safety  zone  while  discharging 
at  Shed  A. 

One  commenter  expressed  concern 
over  the  effect  that  the  safety  zone 
would  have  over  the  Catano  commuter 
ferry.  The  Coast  Guard  believes  that 
there  would  be  no  significant  effect.  The 
ferries  are  relatively  maneuverable  and 
can  easily  avoid  the  moving  safety  zone 
by  staying  100  yards  away  from  a  LPG 
vessel  while  it  is  transiting.  As  the 
ferries  are  less  than  400  feet  long,  they 
would  be  prem.itted  in  the  Safety  Zone 
at  the  Army  Terminal  Turning  Basin  and 
could  remain  100  yards  away  from  the 
moored  LPG  vessel. 

One  commenter  indicated  that  LPG 
vessels  of  125.000  cubic  meter  capacity 
routinely  transmit  the  Houston  Ship 
Channel  with  no  safety  zone  or  other 
restrictions.  The  Coast  Guard 
acknowledges  this.  The  configuration  of 
the  Port  of  Houston  is  significantly 
different  than  the  Port  of  San  Juan.  In 
addition,  the  Port  of  Houston  has  a 
Vessel  Traffic  Ser\  ice  (VTS).  The  Coast 
Guard  believes  it  inappropriate  to 
compare  regulatory  schemes  in  this 
instance.  Each  port  is  different  and 
regulations  must  be  tailored  to  suit  local 
conditions. 

One  commenter  pointed  out 
establishing  regulations  regarding  LPG 
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vessels  at  the  Catano  Oil  Dock  while  not 
addressing  similar  petroleum  operations 
at  the  same  dock  was  "incongruous",  as 
the  same  hazard  exists  for  other  tankers. 
These  tankers  would  be  larger  and 
handle  highly  violatile  products.  LPG. 
however,  it  is  a  "Cargo  of  Particular 
Hazard"  as  defmed  in  Title  33,  Code  of 
Federal  Regulations,  Part  126,  and  as 
such,  the  Coast  Guard  beHeves  that  a 
higher  degree  of  safety  is  required.  The 
Coast  Guard  acknowledges  this  point 
and  will  continue  to  evaluate  this 
situation. 

One  combined  commentcr  indicated 
that  the  Safety  Zone  as  presently 
configured  would  have  an  adverse  affect 
on  them  as  they  would  not  be  able  to 
use  the  Catano  Oil  Dock  while  an  LPG 
vessel  is  in  port.  They  also  indicated 
that  they  had  obtained  permission  to 
moor  tankers  simultaneously  with  LPG 
vessels  at  the  Catano  Oil  Dock  from  the 
COTP  in  1984.  The  Coast  Guard  feels 
that  if  suitable  tugs  are  provided,  large 
tanker  traffic  can  approach  and  moor  at 
the  Catano  Oil  Dock  safely.  As  a  result, 
the  proposed  Safety  Zone  has  been 
modified  accordingly. 

Discussion  of  Proposed  Regulations 

The  Coast  Guard  feels  that  the  Safety 
Zone  as  presently  proposed  is  not  a 
significant  rulemaking  effort.  It  could 
cause  some  scheduling  difficulties  and 
poses  additional  operational  concerns. 
In  weighing  the  two  risks,  (the 
consequences  of  an  accident  at  the  LPG 
facility  as  opposed  to  an  accident 
involving  a  vessel  backing  down  the 
Puerto  Nuevo  Channel)  the 
consequences  of  an  accident  at  the  LPG 
facility  are  far  more  severe. 

The  Coast  Guard  believes  that  the 
primary  hazard  is  the  difficulty  in 
negotiating  the  122  degree  turn  at  the 
Army  Terminal  Turning  Basin. 
especially  for  large  vessels.  When  an 
LPG  vessel  is  at  the  Catano  Oil  Dock  it 
may  extend  beyond  the  dock  into  the 
Turning  Basin  itself.  The  exact  amount 
will  vary  according  to  the  size  of  the 
LPG  vessel,  and  its  cargo  manifold 
location.  The  ship  could  extend  into  the 
Turning  Basin  up  to  100  feet.  The  width 
of  the  Turning  Basis  is  only  825  feet  so 
that  any  obstruction  is  critical.  The  two 
recent  marine  casualties  involved 
vessels  that  were  695  feet  and  805  feet 
long. 

Discussions  with  the  San  Juan  Harbor 
Pilots  resulted  in  their  recommendation 
that  for  large  ships  a  minimum  of  three 
tugs  should  be  required  \f  nny  vessel 
moored  at  the  Catano  Oil  Dock 
protrudes  into  the  Basin  thus  reducing 
the  available  maneuvering  area.  The 
Coast  Guard  feels  that  the  Pilots 
suggestion  offers  a  valid  alternative. 


However,  the  Coast  Guard  does  not  feel 
that  a  Safety  Zone  need  be  in  effect 
v\hen  all  vessels  are  at  the  Catano  Oil 
Dock  at  this  time. 

Regardless  of  whether  the  vessel 
extends  into  the  Turning  Basin  or  not, 
the  Coast  Guard  believes  that  the  risk  of 
accident  to  the  facility  is  real  and  the 
consequences  severe,  unless  some  type 
of  regulatory  action  is  taken.  The  Coast 
Guard,  in  considering  all  the  comments 
feels  that  a  viable  alternative  has  been 
offered  to  the  original  total  exclusion 
proposal.  That  is,  a  specified  minimum 
number  of  tugs  (based  on  the  transiting 
ships  size)  would  provide  sufficient 
maneuvering  assistance  to  large  ships  to 
reduce  the  risks  of  loss  of  vessel  control 
in  the  Turning  Basin  to  acceptable 
levels.  Consequently,  the  following 
proposal  when  non-gas  free  LPG  ships 
are  moored  at  the  Catano  Oil  Dock  will 
be  made: 


vessel  size 


Less  than  400  feel 

401-600  feel      

dealer  man  600  feet 


Minimum  No  of  lugs  regyned 


None. 
T«K>  tugs. 
Three  lugs 


Given  the  hazard  of  LPG  the  Coast 
Guard  further  feels  that  it  is  important 
that  all  unnecessary  traffic  be  kept 
away  from  LPG  vessels.  Hence,  vessels 
must  remain  at  least  100  yards  away. 
The  Coast  Guard  notes  that  LPG  vessels 
also  moor  at  the  Gulf  Oil  Refinery  Docks 
also  located  in  the  Army  Terminal 
Turning  Basin.  The  Coast  Guard  does 
not  believe  that  there  is  any 
navigational  problem  with  that  facility. 
But  the  Coast  Guard  does  feel  that  a 
limited  access  area  is  desirable. 
Therefore  the  proposed  regulation  has 
been  m.odified  to  include  the  water  area 
in  a  100  yard  radius  of  LPG  vessels 
moored  at  the  Gulf  Oil  Refinery  Docks 
as  well  as  the  Catano  Oil  Dock.  No 
additional  tugs  will  be  required  when 
LPG  vessels  are  moored  at  the  Gulf 
Facility  only.  While  not  specifically 
commented  on.  the  Coast  Guard  notes 
that  when  a  LPG  vessel  is  moored  at  the 
Catano  Oil  Dock,  the  safety  zone 
encompasses  the  Gulf  Oil  Refinery  Dock 
and  the  berths  at  the  Army  Terminal.  As 
mentioned  previously,  the  general 
regulations  concerning  safety  zones 
allow  vessels  to  enter  or  remain  in  the 
safety  zone  if  they  have  the  permission 
of  the  COTP.  Provided  that  they  can 
demonstrate  that  they  can  do  so  safely, 
the  COTP  will  grant  favorable 
consideration  on  a  case  by  case  basis  to 
allow  vessels  in  the  proposed  safety 
zone  while  at  the  Gulf  Oil  Refinery  Dock 
and  the  berths  at  the  Army  Terminal. 


Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26, 1979).  A  draft  regulatory 
evaluation  has  been  prepared  and 
placed  in  the  rulemaking  docket.  It  may 
be  inspected  and  copied  at  the  address 
listed  under  ADDRESSES.  Copies  may 
also  be  obtained  by  contacting  the 
person  listed  under  FOR  FURTHER 
iNFORMATtON  CONTACT.  Industry  would 
have  two  ways  to  comply  with  this 
proposed  regulation.  They  can  utilize  the 
Graving  Dock  Channel,  or  they  can  use 
tugs  and  proceed  through  the  Army 
Terminal  Turning  Basin.  The  Coast 
Guard  estimates  that  this  proposed  rule 
would  cost  industry  a  maximum  of  five 
million  dollars  (not  adjusted  for 
inflation)  over  a  20  year  period  on  a 
worst  case  basis.  This  is  based  on  the 
assumption  that  an  LPG  vessel  will  be  in 
port  4  days  a  month  and  that  5  vessels 
of  over  600  feet  will  arrive  each  day  that 
the  LPG  vessel  is  in  port.  Vessels  of  this 
size  currently  use  two  tugs  to  transit  the 
Army  Terminal  Turning  Basin.  It  should 
be  noted,  however,  that  both  of  the 
figures  are  overestimates.  One 
additional  tug  will  cost  each  vessel  S80G 
per  transit  for  a  total  of  $16,000  per 
month  (4  days  x  5  vessels  X  $800).  This 
equates  to  $192,000  per  year,  or 
$3,940,000  over  twenty  years.  Allowing 
over  a  20%  error  factor,  a  total  cost  of  5 
million  is  estimated.  Based  on  the  fact 
that  there  were  two  casualties  in  one 
year,  the  Coast  Guard  feels  that  these 
regulations  will  prevent  at  least  one 
catastrophic  casualty  over  this  period. 
The  Coast  Guard  envisions  this 
catastrophic  casualty  to  involve  a  large 
vessel  colliding  with  a  moored  LPG 
vessel  with  a  resulting  explosion  and 
conflagation.  Using  the  Chemical 
Hazard  Response  Information  System 
(CHRIS),  the  Coast  Guard  determined 
that  the  primary  hazard  would  be  the 
fire,  and  the  radiant  heat  produced.  The 
hazard  to  unprotected  personnel  would 
exceed  one  mile,  and  the  hazard  to 
buildings  would  be  approximately  200 
yards.  The  Coast  Guard  further 
estimates  that  the  facility,  worth 
S4.000.000  would  be  totally  destroyed 
and  both  vessels  worth  at  least  5.5 
million  dollars  each  would  be 
constructive  total  losses.  The  total  cost 
of  such  an  accident  would  be  at  least  15 
million  dollars.  This  does  not  take  into 
account  any  possible  ancillary  damage 
to  the  Catano  Power  Plant  (which 
provides  30%  of  the  power  to  the  north 
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coast  of  the  island  of  Puerto  Rico),  or 
personnel  injuries  and  deaths.  The 
Coast  Guard  has  not  estimated  any 
costs  for  the  requirement  for  the 
Navieras  feeder  vessels  to  move,  as  they 
are  now  required  to  move  so  as  not  to 
obstruct  the  channel.  Based  on  the 
information  in  the  draft  evaluation,  the 
Coast  Guard  certifies  that  this  proposal, 
if  adopted,  v\'ill  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

There  was  some  discussion  at  the 
various  meetings  with  ses-ments  of 
industry  as  to  who  would  have  to  pay 
for  the  additional  tugs.  The  Coast  Guard 
takes  no  position  on  this  issue. 

As  mentioned  previously,  the 
boundaries  of  the  Safety  Zone  have 
been  decreased  to  allow  vessels  to  moor 
at  all  berths  along  the  Puerto  Nuevo 
Channel. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(Writer),  Security  measures.  Vessels, 
Waterways. 

Proposed  Regulation 

^  In  consideration  of  the  foregoing,  the 
Coas*  Guard  proposes  to  amend  Part  165 
of  T:tle  33,  Code  of  Federal  Regulations 
as  follows; 

PART  165— {AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

.Authority:  3J  b'.S.C.  122S  1231;s  50  U,S,C. 
191;  49  CKR  1  40  and  33  CKR  1  06-l(q)  S6.04-6 
and  \6i)5. 

2.  Section  165,740  is  added  to  read  as 
follows: 

§165.740    San  Juan  Harbor,  San  Juan,  PR. 

(a)  The  waters  and  waterfront 
faculties  located  within  the  following 
areas  are  established  as  Safety  Zones 
during  the  specified  conditions; 

(1)  For  inbound  non-gas  free  Liquefied 
Petroleum  Gas  (IJ'G)  carriers:  The 
waters  within  a  100  yard  radius  while 
the  vessel  transits  the  waters  of  San 
]uan  Harbor  to  the  LPG  receiving  facility 
commencing  with  its  entry  into  the  Bar 
Channel. 

|2i  For  nongas  free  LPG  carriers 
maneuvering  in  the  Arm\'  Terminal 
Turning  Basin  and  when  an  LPG  carrier 
is  moored  at  the  Catano  Oil  Dock;  a  line 
beginning  at  the  point  located  at  18  Deg 
25  01,0"  N.  Latitude,  66  Deg  6  40.5'  W. 
Longitude,  tjience  050  Deg  T  to  .Army 
Terminal  Channel  bou\  "7"  located  at  18 
Deg  26  09.5'  N.  Latitude,  66  Deg,  6  29.0' 
VV.  Longitude,  thence  150  Deg  T  to  Army 
Terminal  Channel  Buoy  "9"  located  at 
IB  Deg  2601.0'  .\,  Latitude,  66  Deg 
6  24.0    VV,  Longitude;  thence  to  XVV 


comer  of  building  "Shed  A"  18  Deg 
25.48.0"  N.  Latitude.  66  Deg  6'26.0"  W. 
Longitude. 

Note,— Chart  «25e70,  33rd  Ed,  |an  7/87. 

(3)  For  non-gas  free  LPG  carriers 
moored  at  the  Gulf  Oil  Refinery  Dock; 
the  water  area  for  100  yards  around 
such  vessel. 

(4)  For  outbound  non-gas  free 
Liquefied  Petroleum  Gas  (LPG)  carriers: 
The  water  within  a  100  yard  radius 
while  the  vessel  transits  the  waters  of 
San  Juan  F-larbor  from  the  LPG  receiving 
facility  until  the  vessel  exists  the  Bar 
Channel. 

(5)  The  general  regulations  governing 
safety  zones  contained  in  33  CFR  165,23 
apply:  with  the  following  exceptions; 

(i)  Vessels  of  under  400  feet  are 
allowed  within  the  safety  zone  without 
restriction.  Such  vessels  must  remain  at 
least  100  yards  from  any  non-gas  free 
LPG  vessel  unless  they  are  tugs  or  pilot 
boats  engaged  in  the  assistance  of  the 
LPG  vessel, 

(ii)  Vessels  of  over  400  feet  in  length 
but  less  than  600  feet  in  length  are 
allowed  to  transit  the  safety  zone  while 
traveling  between  the  Army  Terminal 
and  Puerto  Nuevo  Channels  or  vice 
versa,  and/or  moor  at  the  Gulf  Oil 
Refinery  and  Ijerths  on  the  west  side  of 
the  Army  Terminal,  if  such  vessels 
have  at  least  two  tugs  of  at  least  1500 
horsepower  each  made  up  to  the  vessel. 

(iii)  Vessels  of  600  feet  in  length  or 
greater  are  allowed  to  transit  the  safety 
zone  while  traveling  between  the  Army 
Terminal  and  Puerto  Nuevo  Channels  or 
vice  versa,  if  such  vessels  have  at  least 
three  tugs  of  at  least  1500  horsepower 
each  made  up  to  the  vessel. 

(iv)  Owners  or  operators  of  LPG 
vessels  wishing  to  use  the  Catano  Oil 
Dock  will  give  COTP  San  Juan  72  hour 
notice  of  date  of  arrival. 

(6)  The  Captain  of  the  Port  will  notify 
the  maritime  community  of  periods 
which  this  safety  zone  will  be  in  effect 
by  providing  advance  notice  of 
scheduled  arrivals  and  departures  of 
non-gas  free  I,PG  vessels  via  a  Marine 
Safety  Information  Broadcast, 

Dated;  August  6. 1987, 
G.M.  Williams. 

Commander.  U.S.  Coast  Guard.  Captain  of  the 
Port.  San  Juan.  Puerto  Rico. 
|FR  Doc.  87-19668  Filed  8-2&-87;  8:45  am) 

BILUNG  COOC  49I»-14-M 


VETERANS  ADMINISTRATION 

38  CFR  Part  4 

Evaluations  of  Diplopia  (Double  Vision) 

AGENCY:  Veterans  Administration. 


action:  Proposed  rule. 


summary:  The  Veterans  Administration 
(VA)  is  proposing  to  amend  its  Schedule 
for  Rating  Disabilities  to  provide  a  new 
method  for  evaluating  the  degree  of 
disability  caused  by  diplopia  (double 
vision).  The  amendment  is  necessary  for 
compatibility  between  evaluation 
methods  and  new  testing  techniques. 
The  effect  of  the  amendment  will  be  to 
provide  VA  adjudication  personnel  with 
an  appropriate  method  for  evaluating 
the  results  of  the  new  testing  techniques, 

DATES:  Comments  must  be  received  on 
or  before  September  28,  1987.  Comments 
will  be  available  for  public  inspection 
until  October  13,  1987,  This  amendment 
is  proposed  to  be  effective  30  days  after 
publication  of  the  final  rule, 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions,  or  objections  regarding 
these  regulations  to  Administrator  of 
Veterans  Affairs  (271A).  Veterans 
Administration.  810  Vermont  Avenue. 
NW,  Washington,  DC  20420.  All  written 
comments  received  will  be  available  for 
public  inspection  only  in  the  Veterans 
Services  Unit,  room  132,  at  the  above 
address  and  only  between  the  hours  of 
8:00  a.m.  and  4.30  p.m.  Monday  through 
Friday  (except  holidays)  until  October 
13,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  .M,  White.  Chief.  Regulations 
Staff,  Compensation  and  Pension 
Service,  Department  of  Veterans 
Benefits.  (202)  233-3005. 

SUPPLEMENTARY  INFORMATION:  For 

many  years,  the  generally  accepted 
method  of  testing  for  visual  impairment 
caused  by  diplopia  has  been  by  use  of  a 
motor  field  chart.  This  chart  is 
composed  of  20  rectangles  covering  an 
area  of  approximately  42  square  inches. 
The  evaluation  for  diplopia  was  based 
on  the  number  of  rectangles  in  which  the 
veteran  had  double  vision  (diplopia). 
The  evaluation  segment  on  diplopia  in 
the  Schedule  for  Rating  Disabilities  (38 
CFR  4,84a)  is  designed  to  conform  to  the 
findings  expressed  on  a  medical 
examination  using  the  motor  field  chart. 
The  Department  of  Medicine  and 
Surgery  has  proposed  a  new  testing 
method  using  what  is  referred  to  as  a 
Goldmann  perimeter  chart.  This  new 
testing  method  is  more  sensitive  in 
identifying  the  actual  areas  of  vision  in 
which  the  veteran  suffers  from  double 
vision.  If  this  new  testing  method  is  to 
be  used  by  VA  examming  physicians,  it 
is  necessary  to  revise  the  diplopia 
segment  of  the  Schedule  for  Rating 
Disabilities  so  that  the  evaluation 
technique  is  compatible  with  the  new 
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testing  protocol.  The  purpose  of  this 
proposed  change  is  to  l<eep  pace  with 
modern  testing  methods,  and  is  not 
intended  to  increase  or  decrease 
evaluations.  The  proposed  change, 
however,  does  provide  for  recognition  of 
the  principle  that  double  vision  in  the 
Central  20  degree  field  produces  the 
greatest  visual  impairment:  that  double 
vision  in  the  downward  field  is  more 
serious  than  double  vision  in  the 
upward  and  lateral  fields:  and  that 
double  vision  in  a  lateral  field  is  more 
serious  than  in  the  upward  field. 

The  Administrator  hereby  certifies 
that  this  proposed  regulatory 
amendment  will  not  have  a  significant 
economic  im.pact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility  Act 
(RFA),  5  U.S.C.  601-612.  The  reason  for 
this  certification  is  that  this  proposed 
regulatory  amendment  would  not 
directly  affect  any  small  entities.  Only 
claimants  for  VA  benefits  would  be 
directly  affected.  Therefore,  pursuant  to 
5  U,S,C.  605(b),  this  proposed  regulatory 
amendment  is  exempt  from  the  initial 
and  final  regulatory  flexibility  analyses 
requirements  of  sections  603  and  604, 

In  accordance  with  Executive  Order 
12291,  Federal  Regulation,  the  VA  has 


determined  that  this  proposed 
regulatory  amendment  is  non-major  for 
the  following  reasons: 

(1)  It  will  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 

(2)  It  will  not  cause  a  major  increase 
in  costs  or  prices. 

(3)  It  will  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Catalog  of  Federal  Domestic 
Assistance  Program  numbers  are  64.104 
and  64.109. 

Liht  of  Subjects  in  H8  CI  K  Part  4 
Handicapped,  Pensions,  Veterans. 
Approved:  July  10.  1987, 

Thomas  K.  Turaage, 

Administrator. 
38  CFR  Part  4,  Schedule  for  Rating 

Disabilities  is  proposed  to  be  amended 

as  follows: 

PART  4— {AMENDED] 

1.  The  authority  citation  of  Part  4 
continues  to  read: 


\uthorify:  72  Stat.  1125;  38  U.S.C.  355. 

2.  Section  4.77  is  revised  to  read  as 
follows: 

M  ■'7     Exsmiiiatior  of  ^uSCie  '^'"c  -on. 

The  measurement  o!  muscle  function 
will  be  undertaken  only  when  the 
history  and  findings  reflect  disease  or 
injury  of  the  extrinsic  muscles  of  the 
eye,  or  of  the  motor  nerves  supplying 
these  muscles.  The  measurement  will  be 
performed  using  a  Goldmann  perimeter 
chart  as  in  Figure  2  below.  The  chart 
identifies  four  major  quadrants, 
(upward,  downward,  and  two  lateral) 
plus  a  central  field  (20°  or  less).  The 
examiner  will  chart  the  areas  in  which 
diplopia  exists,  and  such  plotted  chart 
will  be  made  a  part  of  the  examination 
report.  Muscle  function  is  considered 
normal  (20/40)  when  diplopia  does  not 
exist  within  40°  in  the  lateral  or 
downward  quadrants,  or  within  30°  in 
the  upward  quadrant.  Impairment  of 
muscle  function  is  to  be  supported  in 
each  instance  by  record  of  actual 
appropriate  pathology.  Diplopia  which  is 
only  occasional  or  correctable  is  not 
considered  a  disability. 
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3.  In  §  4.84a.  the  chart  entitled 
"Ratings  for  Impairment  of  Muscle 
Function"  is  revised  to  read  as  follows; 

§  4.84a    Schedule  of  ratings — eye. 

*         •         «         *         • 

Ratings  for  Impairment  of  Muscle 
Function. 
6090    Diplopia  (double  vision) 

Eouivalen! 
vi&aal  acuity 


Degree  of  diplopia: 
(a)  Central  20' 
(b)21    to  30".. 

(1)  Down 

(2)  Lateral 

(3)  Up 

(c)3r  to  40°., 

(1)  Down 

(2)  Lateral 

(3)  Up 


5/200 

5/200 
20/100 
20/70 

20/200 

20/70 

20/40 


Notes: 

(1)  Correct  diagnosis  reflecting  disease  or 
injury  should  be  cited. 

(2)  The  above  ratings  will  be  applied  to 
only  one  eye.  Ratings  will  not  be  applied  for 
both  diplopia  and  decreased  visual  acuity  or 
field  of  vision  in  the  same  eye.  When  diplopia 
is  present  and  there  is  also  ratable 
impairment  of  visual  acuity  or  field  of  vision 
of  both  eyes  the  above  diplopia  ratings  will 
be  applied  to  the  poorer  eye  while  the  better 
eye  is  rated  according  to  the  best  corrected 
visual  acuity  or  visual  field. 

(3)  When  the  diplopia  field  extends  beyond 
more  than  one  quadrant  or  more  than  one 
range  of  degrees,  the  evaluation  for  diplopia 
will  be  based  on  the  quadrant  and  degree 
range  that  provide  the  highest  evaluation. 

(4)  When  diplopia  exists  in  two  individual 
and  separate  areas  of  the  same  eye.  the 
equivalent  visual  acuity  will  be  taken  one 
step  worse,  but  no  worse  than  5/200. 

|FR  Doc  87-19602  Filed  8-26-87:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[(A-3-FRL  3246-9!;  Docket  No.  AM069MD) 

Proposed  Revision  to  the  Maryland 
State  Implementation  Plan;  Stack 
Height 

AGEfiCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rulemaking. 


SUMMARY:  This  notice  proposes  the 
approval  of  a  revision  to  the  Maryland 
State  Implementation  Plan  (SIP).  The 
proposed  revision  consists  of  a  draft 
amendment  to  Maryland's  Regulation 
(COMAR)  10.18.01.08,  Determination  of 


Ground  Level  Concentrations 

Acceptable  Techniques.  EPA  has 
reviewed  this  revision  and  has 
concluded  that  it  conforms  to  40  CFR 
Part  51.  including  the  July  8.  1985 
amendments  (50  FR  29906).  Therefore, 
EPA  proposes  to  approve  the 
amendment,  following  its  final 
enactment  by  the  State  as  a  revision  to 
the  Maryland  SIP. 

DATES:  Comments  must  be  received  on 
or  L>efore  September  28,  1987. 
ADDRESSES:  Copies  of  the  proposed  SIP 
revision  and  the  accompanying  support 
documents  are  available  for  public 
inspection  during  normal  business  hours 
at  the  following  locations: 
U.S.  Environmental  Protection  Agency, 

Region  III,  Air  Management  Division, 

841  Chestnut  Building,  Philadelphia. 

Pennsylvania  19107.  ATTN:  Ms. 

Esther  Steinberg  3AM11 
Maryland  Air  Management 

Administration.  201  West  Preston 

Street.  Baltimore,  Maryland  21201. 

ATTN:  George  P.  Ferreri 

EPA  is  soliciting  public  comments  on 
this  notice  and  on  issues  relevant  to 
EPA's  proposed  action.  Comments  will 
be  considered  before  taking  final  action. 
Interested  parties  may  participate  in  the 
Federal  rulemaking  proceeding  by 
submitting  written  comments  to:  Mr. 
David  L.  Arnold,  Chief,  Delmarva/DC 
Section  (3AM13)  at  the  EPA  Region  III 
address  stated  above.  Please  reference 
the  EPA  Docket  Number  found  at  the 
heading  of  this  document, 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr  Kevin  Mageer  (3AM13)  at  the  EPA 
Region  HI  address  above  or  call  (215) 
597-6863. 

SUPPLEMENTARY  INFORMATION; 

Parallel  Processing 

I  r.ti  revisions  are  being  proposed 
under  a  procedure  called  "parallel 
processing"  (47  FR  27073).  If  the 
proposed  revisions  are  substantially 
changed  in  areas  other  than  those 
identified  in  this  notice.  EPA  will 
evaluate  those  changes  and  may  publish 
a  revised  Notice  of  Proposed 
Rulemaking.  If  no  substantial  changes 
are  made  other  than  those  areas  cited  in 
this  notice,  EPA  will  publish  a  Final 
Rulemaking  Notice  on  the  revision.  The 
final  rulemaking  action  by  EPA  will 
occur  only  after  the  SIP  revisions  have 
been  adopted  by  Maryland  and 
Submitted  to  EPA  for  incorporation  into 
the  SIP.  Parallel  processing  can  reduce 
the  time  necessary  for  final  approval  of 
these  SIP  revisions  by  3  to  4  months. 

Background 

On  February  8. 1982  (47  FR  5864),  EPA 


promulgated  final  regulations  limiting 
stack  height  credits  and  other  dispersion 
techniques  as  required  by  section  123  of 
the  Clean  Air  Act.  These  regulations 
were  challenged  in  the  U.S.  Court  of 
Appeals  for  the  DC.  circuit  by  the  Sierra 
Club  Legal  Defense  Fund.  Inc.,  the 
Natural  Resources  Defense  Council.  Inc., 
and  the  Commonwealth  of  Pennsylvania 
in  Sierra  Club  v.  EPA.  719  F.2d  436  (DC 
Cir.  1983).  On  October  11. 1983.  the 
Court  issued  its  decision  ordering  EPA 
to  reconsider  portions  of  the  stack 
height  regulations,  reversing  certain 
pertions  and  upholding  other  portions. 

On  February  28. 1984.  the  electric 
power  industry  filed  a  petition  for  a  writ 
of  certiorari  with  the  U.S.  Supreme 
Court.  On  July  2. 1984.  the  Supreme 
Court  denied  the  petition  (104  S.  Ct. 
3571),  and  on  July  18, 1984,  the  Court  of 
Appeals'  mandate  was  formally  issued, 
implementing  the  Court's  decision  and 
requiring  EPA  to  promulgate  revisions  to 
the  stack  height  regulations  within  six 
months.  The  promulgation  deadline  was 
ultimately  extended  to  June  27, 1985. 

Revisions  to  the  stack  height 
regulations  were  proposed  on  November 
9, 1984  (49  FR  44878)  and  finalized  on 
July  8, 1985  (50  FR  27892).  The  revisions 
redefine  a  number  of  specific  terms 
including  "excessive  concentrations," 
"dispersion  techniques,"  "nearby,"  and 
other  important  concepts,  and  modified 
some  of  the  criteria  for  determining 
Good  Engineering  Practice  (GEP)  stack 
height. 

Pursuant  to  section  406(d)(2)  of  the 
Act,  all  states  were  required  to  (1) 
review  and  revise,  as  necessary,  their 
State  Implementation  Plans  (SIPs)  to 
include  provisions  that  limit  stack  height 
credit  and  dispersion  techniques  in 
accordance  with  the  revised  regulations; 
and  (2)  review  all  existing  emission 
limitations  to  determine  whether  any  of 
these  limitations  have  been  affected  by 
stack  height  credits  above  GEP  or  any 
.other  dispersion  techniques.  For  any 
limitations  so  affected,  states  were  to 
prepare  revised  limitations  consistent 
with  their  revised  SIPs.  All  SIP  revisions 
and  revised  emission  limits  were  to  be 
submitted  to  EPA  within  9  months  of 
promulgation,  as  required  by  section 
406. 

Subsequently.  EPA  issued  detailed 
guidance  on  carrying  out  the  necessary 
reviews.  For  the  review  of  emission 
limitations,  the  states  were  to  prepare 
inventories  of  stacks  greater  than  65 
meters  in  height,  and  sources  with 
emissions  of  sulfur  dioxide  (SO2)  in 
excess  of  5,000  tons  per  year.  These 
limits  correspond  to  the  de  minimis  GEP 
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stdck  height  and  the  de  minimis  (SO:] 
emission  exemption  from  prohibited 
dispersion  techniques.  These  sources 
were  then  subject  to  detailed  review  for 
conformance  with  the  revised 
rej^uldtions. 

Regulation  Description 

The  State  of  Maryland,  in  order  to 
conform  with  the  requiremients  of  the 
stack  height  regulation  amendments  of 
|u!>  8,  1985.  made  the  following  change. 
.Maryland  drafted  an  amendment  to  the 
State  air  pollution  regulation.  [COMAR] 
10  18.01.08,  Determination  of  Ground 
Level  Concentrations  Acceptable 
Techniques.  This  regulation  applies  to 
new  sources  or  modifications  in 
.Maryland  as  required  in  40  CFR  51.164, 
as  well  as  existing  sources  as  required 
in  40  CFR  51.118.  This  means  that  this 
rule  applies  to  all  sources  that  were 
constructed,  reconstructed  or  modified 
subsequent  to  December  31, 1970.  The 
amendment  incorporates  by  reference 
the  applicable  requirements  of  the 
Federal  Regulation  including  the  July  8, 
10«5  revisions. 

EP.\  .Action 

Ef'A  proposes  approval  of  the  revision 
to  the  Maryland  SIP.  The  Regional 
.Xdministrator's  decision  to  propose 
.ipproval  of  this  revision  is  based  on  a 
.^■termination  that  the  amendments 
meet  the  requirements  of  the  Clean  Air 
Act  and  40  CFR  Part  51  Requirements 
for  Preparation.  Adoption,  and 
Submittal  of  State  Implementation 
Plans. 

The  public  is  invited  to  submit 
comments  on  the  proposed  SIP  revision. 
.All  comments  submitted  within  30  days 
of  publication  of  this  notice  will  be 
taken  into  account  in  the 
.Administrator's  decision  to  approve  or 
disapprove  the  revision. 

Under  5  U.S.C.  t505(b).  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  (See 
46  FR  8709). 

The  Office  of  .Vlanagement  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  Pollution  control,  Sulfur  dioxide. 

Authority:  42  U  S  C  7401-'C>41. 
Stanley  L.  Laskowski, 

.4r.','.'?i,'  Rt'i;:onal  Administrator. 

(FR  Doc.  87-18486  Filed  S-^D-e:*:  R.45  dm] 
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40  CFR  Part  180 

IPP  7E3482,  7E3483,  7E3484/P425;  FRL- 
3252-4)       ■ 

Pesticide  Tolerance  for  Malathion 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  that 
tolerances  be  established  for  residues  of 
the  insecticide  malathion  in  or  on  a 
variety  of  raw  agricultural  commodities. 
The  proposed  regulation  to  establish 
maximum  permissible  levels  for  residues 
of  the  insecticide  in  or  on  the 
commodities  was  requested  in  petitions 
submitted  by  the  Interregional  Research 
Project  No.  4  (IR^). 
DATE:  Comments,  identified  by  the 
document  control  number  (pp  7E3482, 
7E3483,  7E34a4/P425].  must  be  received 
on  or  before  September  28, 1987. 
ADDRESS:  By  mail,  submit  written 
comments  to:  Iirformation  Services 
Section,  Program  Management  and 
Support  Division  (TS-757C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington,  DC  20460. 

In  person,  bring  comments  to:  Rm.  236. 
CM  =2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  236  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  Donald  R.  Stubbs.  Emergency 
Response  and  Minor  Use  Section  (TS- 
767C).  Registration  Division, 
Environmental  Protection  Agency,  401  M 
St..  SW..  W^ashington,  DC  20460. 

Office  location  and  telephone  number: 
Rm.  716H.  CM  »2,  1921  Jefferson  Davis 
Highway,  Arlington,  VA,  22202,  (703) 
557-1806. 

SUPPLEMENTARY  INFORMATION:  The 

Interregional  Research  Project  No.  4  (IR- 
4),  New  [ersey  Agricultural  Experiment 
Station,  P  O  Box  231,  Rutgers 
University,  New  Brunswick.  NJ  08903, 


has  submitted  pesticide  petitions  (PP) 
7E3482.  7E3483,  and  7E3484  to  EPA  on 
behalf  of  Dr.  Robert  H.  Kupelian, 
National  Director,  IR^  Project  and  the 
Agricultural  Experiment  Station  of 
Hawaii, 

The  petitions  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  propose  the 
establishment  of  tolerances  for  residues 
of  malathion  (O.O-dimethyl 
dithiophosphate  of  diethyl 
mercaptosuccinate)  in  or  on  the  raw 
agricultural  commodity  crop  groups 
Brassica  (cole)  leafy  vegetables  group 
{7E3482),  leafy  vegetables  (except 
Brassica  vegetables)  group  (7E3483).  and 
on  the  raw  agricultural  commodity 
chayote  fruit  and  roots  (7E3484)  at  8 
parts  per  million  (ppm).  Tolerances  have 
already  been  established  on  the 
representative  comnaodities  and 
additional  commodities  within  the 
Brassica  (cole)  leafy  vegetables  group 
as  follows:  broccoli,  brussels  sprouts, 
cabbage,  cauliflower.  coUards,  kale, 
kohlrabi,  and  mustard  greens.  With  the 
establishment  of  the  proposed  crop 
group  tolerance,  tolerances  would  also 
be  established  for  residues  of  the 
insecticide  in  or  on  Chinese  broccoli  (gai 
Ion),  broccoli  raab  (rapini).  Chinese 
cabbage  (bok  choy,  napa).  Chinese 
mustard  cabbage  (gai  choy),  and  rape 
greens  at  8  ppm.  Tolerances  have 
already  been  established  on  the 
representative  commodities  and 
additional  commodities  within  the  leafy 
vegetables  (except  Brassica)  group  as 
follows:  Celery,  dandelions,  endive 
(escarole),  lettuce,  parsley,  spinach. 
Swiss  chard,  and  watercress  at  8  ppm. 
With  the  establishment  of  the  proposed 
crop  group  tolerance,  tolerances  would 
also  be  established  for  residues  of  the 
insecticide  in  or  on  amaranth  (leafy 
amaranth.  Chinese  spinach,  tampala), 
arrugula  (Roquette),  celtuce,  chervil, 
corn  salad,  edible-leaved 
chrysanthemum,  garland 
chrysanthemum,  dock  (sorrel).  Florence 
fennel,  orach,  garden  purslane,  winter 
purslane,  fine  spinach.  New  Zealand 
spinach  and  rhubarb  at  8  ppm. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  pesticide  is  considered 
useful  for  the  purposes  for  which  the 
tolerances  are  sought.  The  toxicological 
data  considered  in  support  of  the 
proposed  tolerances  include: 

1.  .A  47-day  (voluntary)  human  feeding 
study  with  a  no-observed-effect  level 
(,\OEL)  of  0.2  milligram  (mg/kilogram 
(kg)  of  body  weight  per  day  for 
cholinesterase  inhibition. 


UM  I 
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2.  Rat  acute  oral  studies  v.'ith  LD50 
values  of  1,000  to  1.845  mg/kg. 

3.  Mouse  acute  oral  studies  with  LD50 
values  of  700  to  3.321  mg/kg. 

4.  An  80-week  rat  feeding  study  with 
no  oncogenic  effects  observed  under  the 
conditions  of  the  study  at  dosage  levels 
of  4.700  and  8,150  ppm  (equivalent  to  235 
and  407.5  mg/kg/day). 

5  An  80-week  mouse  feeding  study 
with  no  oncogenic  effects  observed 
under  the  conditions  of  the  study  at 
dosage  levels  of  8.000  and  16.000  ppm 
(equivalent  to  1,200  and  2,400  mg/kg/ 
day). 

6.  A  rabbit  teratology  study  with  a 
NOEL  for  developmental  toxicity  of  25 
m.g/kg/day  and  a  maternal  NOEL  of  25 
mg/kg/day. 

7.  A  rec-assay  mutagenicity  study 
which  was  negative. 

The  provisional  acceptable  daily 
intake  (FIXDI).  based  on  the  human 
feeding  study  (NOEL  of  0.2  mg/kg/day) 
and  using  a  10-fold  safety  factor,  is 
calculated  to  be  0.02  m.g/kg  of  body 
weight  (bvv)/day.  The  m.aximum 
permitted  intake  (MPI)  for  a  00-kg 
human  is  calculated  to  be  1.2  mg/day. 
The  theoretical  m,aximum  residue 
contribution  (TMRC)  from  existing 
tolerances  for  a  1.5-kg  daily  diet  is 
calculated  to  be  0.10244  mg/kg/day;  the 
current  action  will  increase  the  TMRC 
by  0.024  mg/kg/day  (0.39  percent). 

The  nature  of  the  residues  is 
adequately  understood  and  an  adequate 
analytical  method,  gas-liquid 
chromatography,  is  available  in  the 
Pesticide  Analytical  Manual,  Volume  II 
(PAM-ll),  for  enforcement  purposes. 
There  are  currently  no  actions  pending 
against  the  continued  registration  of  this 
chemical. 

Based  on  the  above  information 
considered  and  the  fact  that  these 
commodities  are  not  considered  animal 
feed  commodities,  the  Agency  concludes 
that  the  tolerances  established  by 
amending  40  CFR  180.111  would  protect 
the  public  health.  Therefore,  it  is 
proposed  that  the  tolerances  be 
established  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  notice  in  the  Federal 
Register  that  this  rulemaking  proposal 
be  referred  to  an  Advisory  Committee  in 
accordance  with  section  408(e)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 


Commodities 


Vegetables,  leafy  (except  Brsssce/I . 


Pans  per 
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DEPARTMENT  OF  HEALTH  AND 

HUf.'iAN  SERVICES 

FaTiiiy  Support  Administration 

45  CFR  Part  233 

Aid  to  Families  With  Dependent 
Children — Treatment  of  Utility 
Payments  by  Applicants  or  Recipients 
Living  In  Certain  Federally  Assisted 
Housing 

agency:  Family  Support  Administration. 

HHS, 

ACTION:  Proposed  rule. 


control  number,  [PP  7E34a2,  7E3483, 
7E3484/P425].  All  written  comments 
filed  in  response  to  these  petitions  will 
be  available  in  the  Information  Services 
Section,  at  the  address  given  above  from 
8  a.m.  to  4  p.m.,  Monday  through  Friday, 
except  legal  holidays. 

The  Office  of  Managemient  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Elxecutive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164.  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  Subjects  40  in  Part  180 

Administrative  practice  and  SUMMARY:  This  proposed  regulation 

procedure.  Agricultural  commodities.  would  implement  section  221  of  Pub.  L. 

Pesticides  and  pests.  Recording  and  M-161  of  the  Domestic  Housing  and 

recordkeeping  requirements.  International  Recovery  and  Financial 

Stability  Act  enacted  November  30, 
Dated:  August  14, 1987.  1983.  as"  amended  by  section  102  of  Pub. 

Edwin  F.  Tinsworth,  L.  98-479,  the  Housing  and  Community 

Director.  Registration  Division.  Office  of  Development  Technical  Amendments 

Pesticide  Programs.  Act  of  1984.  enacted  October  17. 1984. 

Therefore,  it  is  proposed  that  40  CFR         The  above  legislation  addresses  the 
Part  180  be  amended  as  follows:  problem  of  the  treatm.ent  of  certain 

utility  payments  for  Aid  to  Families  with 

PART  180 [AMENDED]  Dependent  Children  (hereafter  referred 

to  as  AFDC)  families  living  in  dwellings 

1.  The  authority  citation  for  Part  180  assisted  by  the  U.S.  Department  of 
continues  to  read  as  follows:                          Housing  and  Urban  Development 

.Authority:  21  U.S.C.  346a.  (hereafter  referred  to  as  HUD).  The 

„  „     ,.      ,„„,,„.  1  J.     ,,,  legislation  was  designed  to  provide 

2.  Section  180.111  is  amended  by  (1)  ^^^^^  ^^^-^^^^  ^.-^^  ^^^^^  ^  ;„  j^eir 
removing  the  already  established  ^j^^           ^^^  ^^^^  j^.^D  requires  that 
tolerances  for  broccoli,  Brussels  sprouts.  ^^  jj^^^^  ^^^-^^^^         ^^^^^^  ^^^-^^ 
cabbage,  cauhnower,  celery  collards.  ^^^^.      ^^     ^ges.  The  categories  to 
dandelion,  endive,  kale,  kohlrabi.  ^,^.^^  ^^^  legislation  applies  are 
lettuce^mustard  greens,  parsley.  applicants  or  recipients  who  live  in 
spinach.  Swiss  chard,  and  watercress  p^^^^^,  ^^^^.      ^^^j^jp^  ^^^^^  ^^^ 
now  covered  by  the  new  crop  groups.  ^^.^^^  5,^,^5  j^^^^j      ^^,  ^j  ^937^  ^3 

and  (2)  by  adding  and  alphabetical  y  amended,  or  section  236  of  the  National 

inserting  the  crop  groups  5rass/co  cole)  ^^^^.      ^^^  j^.^  .^^^^^^^  ^i,  ^^^-^^ 

eafy  vegetables  and  leafy  vegetables  ^^^    ^^,.^  j^^^^j       ^^^^-^^  ^  ^^j^,„, 

(except  Brass^ca  vegetables)  and  the  ^^^^.       ^^^  ^^^^-^^  236  rental 

raw  agricultural  commodity  chayote  assistance  housing, 
fruit  and  roots  to  read  as  follows:  ,  ,  ,  , 

DATES:  Interested  persons  and  agencies 

§180.111    Malathlon;  tolerances  for  are  invited  to  submit  written  comments 

residues.  concerning  these  regulations  no  later 

than  September  28,  1987. 

. ADDRESSES:  Comments  should  be 

commod,,^                      ^';^      submitted  in  writing  to  the 
Administrator  of  the  Family  Support 

Administration,  Attention:  Mark  Ragan, 

ciayoietnj« 8     Acting  Director,  Division  of  Policy, 

cr.ayote  roots .^. _.-- ._  8     Qffice  of  Family  Assistance.  2100 

veaetabies.  leafy.  Bras$>ca  (cole) - Second  Street.  SW..  Washington  DC 
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20201  or  delivered  to  the  Office  of 

Family  Assistance.  Family  Support 
.Administration,  Room  B-428,  Transpoint 
Building.  2100  Second  Street.  SVV., 
Washington,  DC  20201,  between  8:00 
am.  and  4:30  p.m.  on  regular  business 
days.  Comments  received  may  be 
inspected  during  the  same  hours  by 
makmg  arrangements  with  the  contact 
person  shown  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr,  Mark  Ragan,  Room  B-428, 
Transpoint  Building,  2100  Second  Street. 
S\V..  Washington.  DC  20201,  telephone 
202-245-3290. 
SUPPLEMENTARY  INFORMATION: 

Background 

An  .-\FDC  family  living  in  HUD- 
assisted  housing  is  required  to 
contribute  an  amount  for  the  cost  of  its 
housing.  If  the  dwelhng  does  not  include 
individual  utility  metering,  the  family 
makes  its  required  contribution  as  a 
single  payment  to  either  the  landlord  or 
the  public  housing  agency.  That 
pj\ ment  is  considered  a  rental  or 
shelter  payment  by  AFDC.  If  the 
dvvelling  does  include  individual  utility 
metering,  HL'D's  determination  of  the 
fd.T.ilv's  required  housing  expense 
includes  not  only  an  amount  the  family 
IS  to  pay  the  landlord  or  the  public 
housing  agency  but  also  an  amount 
(which  is  a  reasonable  estimate)  that  the 
famiiy  is  expected  to  pay  the  utility 
company.  (Note:  Individual  utility 
metering  may  be  for  one  or  more 
utilities.  For  purposes  of  this  regulation, 
utility  payment  can  mean  payment  to 
more  than  one  utility  company.  In  the 
sa.me  way,  utility  company  may  be 
considered  plural.)  In  such  cases,  the 
1  lUD-assisted  famiily  makes  its  utility 
payment  directly  to  the  utility  company 
and  pays  the  remainder  of  its  required 
contribution  to  the  landlord  or  public 
housing  agency.  When  the  family's 
required  housing  contribution  is  less 
than  or  equal  to  ilL'Ds  estimate  of 
reasonable  utility  costs,  HUD  requires 
the  family  to  pay  all  of  its  required 
housing  contribution  to  the  utility 
com.pany  and  not  make  any  direct 
payment  to  the  landlord  or  the  public 
I'Ousing  agency. 

The  following  discussion  illustrates 
these  principles.  In  each  case,  the  HUD 
estimate  of  utilities  that  is  used  in 
cjH'.puting  the  family's  required 
cijntribution  is  SllO.  In  Case  A.  the 
family's  required  contribution  is  $120. 
The  family  pays  SllO  to  the  utility 
company  and  SIO  to  the  landlord  or 
housing  authority.  In  Case  B,  the 
family's  required  contribution  is  SllO. 
Therefore  the  family  pays  all  of  its  $110 
to  utility  company.  In  Case  C,  the 


family's  required  contribution  is  S80.  In 
this  example.  »he  family  pays  all  of  the 
$80  to  the  utility  company.  In  addition, 
HUD  provides  the  family  $30  (the 
difference  between  the  $110  and  the  $80) 
to  pay  the  utility  company. 

These  offsets  between  utility 
estimates  and  required  contributions  are 
done  to  avoid  multiple  payments 
between  recipients,  HUD,  and  the  utility 
companies.  For  HUD's  purpose,  the 
family  contribution  in  Case  B  and  Case 
C  does  in  fact  represent  payment  for 
both  rent  and  utilities.  HUD's  instruction 
to  a  family  to  pay  their  contribution  to  a 
utility  company  is  merely  for  HUD's 
convenience.  HUD  does  not  specify  the 
portion  of  a  family's  contribution  that  is 
for  rent  nor  the  portion  that  is  for 
utilities. 

Under  the  AFDC  program,  financial 
eligibility  and  die  amount  of  assistance 
are  determined  in  accordance  with  a 
Statewide  standard  of  need.  The 
standard  represents  a  money  amount  as 
defined  by  the  State  for  those  items  of 
living  costs  that  the  State  wishes  to 
recognize  as  essential  for  applicants  and 
recipients  of  the  AFDC  program.  The 
money  amount  of  the  standard  for  these 
items  may  be  expressed  as  one  flat 
amount  by  family  size,  that  is.  a 
specified  dollar  amount  for  all  items. 

The  money  amount  of  the  standard 
may  also  be  expressed  as  flat  amounts 
for  certain  groups  of  need  items  or  as 
amounts  for  each  individual  item  in  the 
need  standard  or  as  a  combination  of 
both.  Some  States  have  elected  to  treat 
shelter  costs  as  separate  item  which  is 
included  only  where  the  family  actually 
incurs  a  shelter  expense.  In  some  of 
these  States  verification  of  housing  costs 
results  in  the  inclusion  of  a  standard 
shelter  allowance  in  the  AFDC  grant. 
Others  of  these  States  include  an 
amount  for  shelter  on  an  "as  paid"  basis 
subject  to  a  maximum.  The  usual 
terminology  for  this  latter  situation  is  an 
AFDC  standard  that  provides  for 
"shelter  as  paid  to  a  maximum." 

As  stated  above,  for  AFDC  grant 
purposes,  there  are  some  States  that 
provide  an  amount  for  shelter  solely 
upon  evidence  that  such  expense  is 
incurred  by  the  family.  In  those  States,  a 
HUD-assisted  AFDC  family  would  not 
receive  an  amount  in  their  AFDC  grant 
for  shelter  if  its  entire  "total  tenant 
payment"  (HUD's  terms  for  the  family's 
contribution)  fvas  made  directly  to  the 
utility  company.  This  has  significantly 
disadvantaged  some  families.  Payment 
for  shelter  is  often  the  largest  part  of  the 
AFDC  payment.  The  intent  of  this 
provision  and  its  subsequent 
amendment  was  to  remedy  this 
situation.  As  a  result,  when  the  total 


tenant  payment  of  the  AF^DC  family  is 
paid  to  the  utility  company,  that 
contribution  shall  be  considered  a 
shelter  payment  for  AFDC  purposes. 
States  still  have  the  option  to  count 
HUD  subsidies  as  income  as  permitted 
under  section  402(a)(7)(C)  of  the  Social 
Security  Act  and  to  prorate  shelter  and 
utilities  as  permitted  under  section  412 
of  the  Social  Security  Act. 

Implementation  of  Section  221  of  Pub.  L. 
98-181  as  Amended  by  Pub.  L.  98-179 

As  specified  in  the  statute,  only  those 
AFDC  applicants  and  recipients  living  in 
Federally-assisted  housing  under  the 
United  States  Housing  Act  of  1937  as 
amended,  and  section  236  of  the 
National  Housing  Act  are  to  be 
included.  Housing  assisted  under  the 
United  States  Housing  Act  of  1937  and 
section  236  of  the  National  Housing  Act 
means  all  Federal  public  and  Indian 
housing  programs,  section  8  rental 
housing,  and  section  236  rental 
assistance  housing.  Persons  receiving 
HUD  mortgage  subsidies  are  not 
included. 

The  majority  of  States  remain 
unaffected  by  the  provision.  This 
regulation  does  not  apply  to  States  in 
which  all  AFDC  applicants  or  recipients 
already  receive  an  AFDC  grant  amount 
which  includes  a  portion  for  shelter.  In 
addition,  in  the  other  States,  this 
regulation  will  not  apply  to  any  AFDC 
families  living  in  HUD-assisted  housing 
who  acutally  make  some  direct  payment 
to  a  landlord  or  public  housing 
authority.  In  this  situation,  the  usual 
AFDC  rules  apply. 

This  legislation  is  addressed  to  those 
States  which  include  an  amount  in  the 
grant  for  rent  only  upon  evidence  of  that 
expense  being  incurred  by  the 
assistance  unit.  In  some  of  these  States, 
evidence  has  meant  documentation  of 
payment  made  to  the  landlord.  Prior  to 
this  legislation.  AFDC  assistance  units 
in  some  of  these  States  would  not  have 
received  an  amount  for  rent  in  their 
grant  because  the  entire  total  tenant 
payment  for  rent  and  utilities  was  paid 
to  the  utility  company. 

Now.  under  the  provisions  of  this  new 
regulation,  any  HUD-assisted  AFDC 
family  have  all  or  a  part  of  its  utility 
payments  considered  a  rental  payment 
for  AFDC.  However,  for  purposes  of 
AFDC  grant  calculation,  only  the 
amount  HUD  designates  as  the  family's 
"total  tenant  payment"  shall  be 
considered  a  rental  or  shelter  payment. 
Payments  in  exce.s6  of  the  amount  of  the 
total  tenant  contribution  which  the 
AFDC  unit  may  make  to  a  utility 
company  will  not  be  considered  as 
rental  payments.  This  is  because  the 
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statute  provides  that  only  those  utility 
payments  which  are  made  in  lieu  of  a 
rental  payment  shall  be  considered  as 
shelter  payments.  The  maximum 
payment  that  could  be  made  to  a 
landlord  as  rent  is  the  "total  tenant 
payment."  Any  remaining  amount  above 
the  "total  tenant  payment"  will  be 
considered  a  payment  for  utihties.  Of 
course,  the  amount  the  AFDC  State 
agency  includes  in  the  grant  for  shelter 
can  not  exceed  the  State's  AFDC 
maximium  for  shelter  as  authorized  in 
the  State  plan. 

Finally,  the  applicable  utility 
payments  that  may  be  considered  as 
rental  payments  are  paym.ents  for  gas, 
electricity,  water,  heating  fuel,  sewerage 
systems,  and  trash  and  garbage 
collection.  Not  included  in  this  list  of 
utilities  are  telephone  and  cable 
television  costs.  This  is  th^  same 
definition  as  is  used  by  HUD  to  compute 
a  family's  required  housing  expense 
under  the  various  HUD-assiSted 
programs. 

Regulatory  Procedures 

Executive  Order  12291 

This  regulation  does  not  meet  any  of 
the  three  criteria  which  require  a 
regulatory  impact  analysis  under 
Executive  Order  12291.  Specifically,  this 
regulation  will  not  have  any  annual 
effect  on  the  economy  of  more  than  Si 00 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consum.ers, 
individual  industries.  Federal,  State  or 
local  governm.ent  agencies,  or 
geographic  regions;  and  will  not  have 
any  significant  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
S'ates-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  estimated  Federal  costs  resulting 
from  the  legislative  provisions  which 
this  regulation  implements  are  S2  million 
per  year.  These  program  costs  result 
from  implementing  the  Domestic 
1  lousing  and  International  Recovery  and 
Financial  Stability  Act  of  1983  (Pub.  L. 
98-181)  as  amended  by  the  Housing  and 
Community  Development  Technical 
Amendments  of  1984  (Pub.  L.  98-479) 
and  not  the  result  of  actions  taken  under 


the  discretionary  latitude  of  the 
Secretary.  It  is  expected  that  the 
additional  S2  million  in  Federal  AFDC 
costs  will  be  offset  by  recoupments  in 
HUD  subsidies  and  Food  Stamp 
allocations. 

Paperwork  Reduction  Act 

There  will  be  no  new  reporting  or 
recordkeeping  requirements  imposed  on 
the  public  or  the  States  which  would 
require  clearance  by  the  Office  of 
Management  and  Budget  (0MB). 

Regulatory  Flexibility  Act 

We  certify  that  this  regulation,  if 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  it  primarily  affects 
State  governments  and  individuals. 
Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  Pub.  L.  96-354, 
the  Regulatory  Flexibility  Act,  is  not 
required. 

This  regulation  is  issued  under  the 
authority  of  the  Domestic  Housing  and 
International  Recovery  end  Financial 
Stability  Act,  section  221  of  Pub.  L.  98- 
161,  as  am.ended  by  section  102  of  Pub. 
L.  98-479,  and  section  1102  of  the  Social 
Security  Act. 

Catalog  of  Federal  Domestic  Assistance 
P.ogram  13.780,  Assistance  Payments — 
Maintenance  Assistance, 

List  of  Subjects  in  45  CFR  Part  233 

Aliens,  Grant  programs/social 
programs.  Public  assistance  programs, 
Reporting  and  recordkeeping 
requirements. 

Dated:  August  14, 1987. 
\\a\  ne  A.  Stanton, 
A  amnistrator  of  Family  Support 
Administration. 

•Approved:  August  20, 1987, 
Otis  R.  Bowen, 
Secretary  of  Health  and  Human  Sen'ices. 

PART  233— COVERAGE  AND 
CONDITIONS  OF  ELIGIBILITY 

Part  233  of  Chapter  II,  Title  45  Code  of 
Ftjderal  Regulations  is  amended  as  set 
forth  below: 

1.  The  Authority  citation  for  Part  233 
is  revised  to  read  as  follows  and  all 


other  authority  citations  which  appear 
throughout  Part  233  are  removed; 

Authority:  Sections  1,  402,  406,  407, 1002, 
1102.  1402.  and  1602  of  the  Social  Security  Act 
(42  U.S.C.  301,  602,  606,  607, 1202,  1302,  1352, 
and  1382  nOte),  and  Section  6  of  Pub.  L.  94- 
114,  89  Stat.  579  and  Part  XXIIl  of  Pub.  L  97- 
35.  95  Stat.  843,  and  Pub.  L.  97-248.  96  Stat. 
3C4,  and  Section  221  of  Pub.  L.  98-,  .1,  as 
amended  by  Section  102  of  Pub.  L.  98-479  (42 
U.S.C.  602  note). 

2.  Section  233.20  is  amended  by 
adding  paragraph  (a)(2)(ix)  to  read  as 
follows: 

§  233.20    Need  and  amount  of  assistance. 

(a)  Requirements  for  State  Plans.*** 
(2)  Standards  of  assistance.*** 
(ix)  For  AFDC,  provide  that  a  State 
shall  consider  utility  payments  made  in 
lieu  of  any  direct  rental  payment  to  a 
landlord  or  public  housing  agency  to  the 
shelter  costs  for  applicants  or  recipients 
living  in  housing  assisted  under  the  U.S. 
Housing  Act  of  1937,  as  amended,  and 
section  236  of  the  National  Housing  Act. 
The  amount  considered  as  a  shelter 
payment  shall  not  exceed  the  total 
amount  the  applicant  or  recipient  is 
expected  to  contribute  for  the  cost  of 
housing  as  determined  by  HUD.  "Utility 
payments"  means  only  those  payments 
made  directly  to  a  utility  company  or 
supplier  which  are  for  gas,  electricity, 
water,  heating  fuel,  sewerage  systems, 
and  trash  and  garbage  collection.  Utility 
p.iyir.ents  are  made  "in  garbage 
collection.  Utility  payments  are  made 
"in  lieu  of  any  direct  rental  payment  to  a 
landlord  or  public  housing  agency" 
when,  and  only  when,  the  AFDC  family 
pays  its  entire  required  contribution  at 
HUD's  direction  to  one  or  more  utility 
companies  and  does  not  make  any 
direct  payment  to  the  landlord  or  the 
public  housing  agency.  Housing  covered 
by  the  "U.S.  Housing  Act  of  1937  and 
Section  236  of  National  Housing  Act" 
means  Department  of  Housing  and 
Urban  Development  assisted  housing 
which  includes  Indian  and  public 
housing,  section  8  new  and  existing 
rental  housing,  and  section  236  rental 

housing 

•         «        *        «        « 

[FR  Doc.  87-19628  Filed  8-26-87;  8:45  am] 
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This   section   of   the   FEDERAL    REGISTER 
contains   documents   other   than   rules   of 
proposed   aites   that  are  applicable   to   the 
putJic    Notices  of   heanngs   and 
investigations,    committee   meetings,    agency 
decisions   and  rulings,   detegations   of 
authority,    filing   of   petitions   cind 
applications   and   agency   statements   of 
organization   and   functions   are   examples 
of  documents   appeanng   in   this   section. 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting; 
Washington  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Washington 
Advisory  Committee  to  the  Commission 
will  convene  at  3:00  p.m.  and  adjourn  at 
6;00  p.m.,  on  September  17,  1987,  at  the 
Sheraton  Hotel,  1400  6th  Avenue. 
Seattle.  Washington  98101.  The  purpose 
of  the  meeting  is  to  plan  activities  and 
programming  for  the  coming  year. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Allen  D.  Israel 
or  Philip  Montez,  Director  of  the 
Western  Regional  Division  (213)  894- 
343:-,  (TDD  2 13,/ 894-0508),  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Office  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  August  21. 1987. 
Susan  ).  Prado. 
A  c:.  n^;  Stuff  Director. 
(FR  Doc.  87-19636  Filed  8-26-87:  8:45  ami 
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Agenda  and  Notice  of  Public  Meeting; 
Wyoming  Advisory  Committee 

Ni'tice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Wyoming  Advisory 
Committee  to  the  Commission  will 
convene  at  11:00  a.m.  and  adjourn  at 
100  p.m.,  on  September  19.  1987,  at  the 
Downtowner  Hotel.  1-25  and  Center 
Street,  Casper,  Wyoming  82602.  The 
purpose  of  the  meeting  is  to  plan 


activities  and  programming  for  the 
coming  year. 

Persons  desiring  additional 
information,  or  plannmg  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson.  Donald  Tolin  or 
Philip  Montez,  Director  of  the  Western 
Regional  Division  (213)  894-3437,  (TDD 
213/894-0508).  Hearing  impaired 
persons  who  will  attend  the  meeting  and 
require  the  services  of  a  sign  language 
inteipreter,  should  contact  the  Regional 
Office  at  least  five  (5)  working  days 
before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC.  August  21, 1987. 
Susan  I.  Prado, 
Acting  Staff  Dirvctor. 
[FR  Doc.  87-19037  Filed  8-26-87;  8:45  am] 

BILLING  CODE  633$-01-M 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
Agency:  Bureau  of  the  Census 
Title:  1987  Census  of  Governments- 
Survey  of  Government  Employment 
Form  Number,  Agency — E-1,  E-2.  E-3, 
E-4.  E-5,  E-6,  E-7,  E-8,  and  E-9; 
OM&-NA 
Type  of  Request:  New  collection 
Burden:  67,862  respondents;  74,553 

reporting  hours 
Needs  and  Uses:  This  collection 
requests  data  on  state  and  local 
government  employment,  gross 
employee  pay,  government  costs  for 
employee  benefits,  and  labor- 
management  relations.  Results  are 
used  by  Federal,  slate  and  local 
government  officials  and  agencies,  as 
well  as  by  public  interest  groups, 
academic  instructors  and  researchers 
and  the  general  public 
Affected  Public:  State  or  local 

governments 
Frequency:  One  time 
Respondent's  Obligation:  Voluntary 
OMB  Desk  Officer  Francine  Picoult. 
395-7340. 


UM  I 


Federal    Register 

Vol.  52.  No.  166       I 
Thursday,  August  27.  1987 


Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals,  (202)  377-3271, 
Depa.riment  of  Commerce,  Room  H6622, 
14th  and  Constitution  Avenue  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Francine  Picoult,  Room  3228  New 
Executive  Office  Building,  Washington. 
DC  20503. 

Dated:  August  24. 1987. 
Edward  Michals, 

Departmental  Clearance  Officer,  Office  of 

Management  and  Organization. 

[FR  Doc.  87-19679  Filed  &-2f>-e7:  8:45  am) 

BILUNG  CODE  3510-07-KI 


International  Trade  Administration 


[A-588-705] 


Initiation  of  Antidumping  Duty 
Investigation;  Bimetallic  Cylinders 
From  Japan 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Commerce. 

action:  Notice. 

summary:  On  tlie  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determ.ine  whether 
imports  of  bimetallic  cylinders  from 
Japan  are  being,  or  are  likely  to  be,  sold 
in  the  United  States  at  less  than  fair 
value.  We  are  notifying  the  U.S. 
International  Trade  Commission  (ITC) 
of  this  action  so  that  it  may  determine 
whether  imports  of  this  product 
materially  injure,  or  threaten  material 
injury  to.  a  U.S,  industry.  If  this 
investigation  proceeds  normally,  the  ITC 
will  make  its  preliminary  determination 
on  or  before  September  18, 1987.  If  that 
determination  is  affirmative,  we  will 
make  a  preliminary  determination  on  or 
before  January  11.  1988. 

EFFECTIVE  DATE:  August  27,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Raymond  Busen  or  John  Brinkmann, 
Office  of  Investigations.  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
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Avenue  NVV.,  Washington.  DC  20230; 
telephone  (202)  377-3464  or  377-3965. 
SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  August  4, 1987,  we  received  a 
petition  in  proper  form  by  Xaloy 
Incorporated  and  Bimex  Corporation,  on 
behalf  of  U.S.  producers  of  bimetallic 
cylinders.  In  compliance  with  the  filing 
requirements  of  19  CFR  353.36. 
petitioners  allege  that  imports  of 
bimetallic  cylinders  from  Japan  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
and  that  these  imports  materially  injure. 
or  threaten  material  injury  to,  a  U.S. 
industry. 

United  States  Price  and  Foreign  Market 
Value 

United  States  purchase  price  was 
based  on  the  sales  prices  of  a  Japanese 
manufacturer  to  its  unrelated  U.S. 
distributor.  Petitioners  deducted,  where 
appropriate,  ocean  freight  and  marine 
insurance,  handling  costs,  U.S.  Customs 
duties,  and  U.S.  inland  freight. 

Petitioners  based  foreign  market  value 
on  the  Japanese  manufacturer's  retail 
price  quotes  to  a  Japanese  user  of 
bimetallic  cylinders. 

Based  upon  a  comparison  of  United 
States  price  and  foreign  market  value, 
petitioners  allege  dumping  margins  of 
between  17.38  and  37.37  percent 

Initiation  of  Investigation 

Under  section  732(c)  of  the  Act.  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation, 
and  whether  it  contains  information 
reasonably  available  to  the  petitioners 
supporting  the  allegations. 

\Ve  examined  the  petition  on 
bimetallic  cylinders  from  Japan  and 
found  that  it  meets  the  requirements  of 
section  732(b)  of  the  Act.  Therefore,  in 
accordance  with  section  732  of  the  Act, 
we  are  initiating  an  antidumping  duty 
investigation  to  determsine  whether 
imports  of  bimetallic  cylinders  from 
Japan  are  being,  or  are  likely  to  be.  sold 
in  the  United  States  at  less  than  fair 
value.  If  our  investigation  proceeds 
normally,  we  will  make  our  prelimmary 
determination  by  January  11,  1988. 

Scope  of  Investigation 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomenclature.  The  U.S. 
Congress  is  considering  legislation  to 
convert  the  United  States  to  this 


Harmonized  System  (HSj  by  January  1. 
1988.  In  view  of  this,  we  will  be 
providing  both  the  appropriate  Tariff 
Schedules  of  the  United  States 
Annotated  [TSUSA]  item  numbers  and 
the  appropriate  HS  item  numbers  with 
our  product  descriptions  on  a  test  basis, 
pending  Congressional  approval.  As 
with  the  TSUSA.  the  HS  item  numbers 
are  provided  for  convenience  and 
Customs  purposes.  The  written 
description  remains  dispositive. 

We  are  requesting  petitioners  to 
include  the  appropriate  HS  item 
number(s)  as  well  as  the  TSUSA  item 
number(s)  in  all  new  petitions  filed  with 
the  Department.  A  reference  copy  of  the 
proposed  HS  schedule  is  available  for 
consultation  at  the  Central  Records 
Unit,  Room  B-099,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington.  DC  20230. 
Additionally,  all  Customs  officers  have 
reference  copies  and  petitioners  may 
contact  the  Import  Specialist  at  their 
local  Custom.s  office  to  consult  the 
schedule. 

The  products  covered  by  this 
investigation  are  bimetallic  cylinders 
currently  provided  for  under  TSUSA 
item  numbers  678.3570  and  678.3575  and 
currently  classifiable  under  HS  item 
numbers  84779000-0. 

The  bimetallic  cylinder  under 
investigation  is  a  hollow  metal  cylinder 
which  serves  as  part  of  a  machine  to 
process  plastics  materials,  either  by 
injection  molding  or  by  extrusion.  The 
product  consists  of  an  outer  shell  of 
steel  and  an  inner  lining  of  an  alloy 
which  are  metallurgically  bonded,  the 
inner  lining  being  of  a  material  which  is 
resistant  to  a  corrosive  and  abrasive 
environment. 

Notification  of  ITC 

Section  732'd]  of  the  \cX  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  m.ake  available  to  it 
all  nonprivileged  and  nonproprietary 
information.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  it  confirms  in  writing  that  it 
will  not  disclose  such  information  either 
publicly  or  under  administrative 
protective  order  without  written  consent 
of  the  Deputy  Assistant  Secretary  for 
Im.port  Administration. 

Preliminary  Determination  by  FTC 

The  ITC  will  determine  by  September 
18. 1987,  whether  there  is  a  reasonable 
indication  that  imports  of  bimetallic 
cylinders  from  Japan  materially  injure, 
or  threaten  material  injury  to,  a  U.S. 
industry.  If  its  determination  is  negative. 


the  investigation  will  terminate; 
otherwise,  it  will  proceed  according  to 
the  statutory  and  regulatory  procedures. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act. 
August  21.  1987, 
Joseph  A.  Spetrini, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administratjon. 

[FR  Doc.  87-19697  Filed  8-26-87.  8:45  amj 
BILUNG  COOC  MtO-OS-W 


The  MCTL  Implementation  Technical 
Advisory  Committee;  Partially  Closed 
Meeting 

A  meeting  of  the  MCTL 
Implementation  Technical  Advisory 
Committee  will  be  held  September  14, 
1987, 10:30  am.,  Herbert  C.  Hoover 
Building,  Room  B-841.  14!h  Street  and 
Constitution  Avenue  NW..  Washington, 
DC.  The  Committee  advises  and  assists 
the  Office  of  Technology  and  Policy 
Analysis  in  the  implementation  of  the 
Militarily  Critical  Technologies  List 
(MCTL)  into  the  Export  Administration 
Regulations  and  provide  for  continuing 
review  to  update  the  Regulations  as 
needed. 
Agenda: 
Open  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Introduction  of  Public  Attendees. 

3.  Introduction  of  Invited  Guests. 

4.  Presentation  of  Papers  or  Comments 
by  the  Public. 

5.  Discussion  of  Proposals/ 
Recommendations  by  the  Technical 
Data  task  Group. 

Executive  Session 

6.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  m.embers  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
form.ally  determined  on  December  30. 
1986,  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  by  section  5(c)  of  the 
GoverniT.ent  In  The  Sunshine  Act.  Pub. 
L  94-409,  that  the  matters  to  be 
discussed  in  the  Executive  Session 
should  be  exempt  from  the  provisions  of 
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the  Federal  Advisory  Committee  Act 
relating  to  open  meetings  and  public 
participation  therein,  because  the 
Executive  Session  will  be  concerned 
with  matters  listed  in  5  U.S.C.  552b(c)(l) 
and  are  properly  classified  under 
Executive  Order  12356. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  thereof  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  6628. 
l.S.  Department  of  Commerce, 
Telephone:  (20.?)  ;r7_i217.  For  further   * 
information  or  cnpi^^s  of  the  minutes 
contact  Ruth  D.  Fin;,,  202-377-2583. 

Date:  August  21.  1987. 
Margarfit  A.  Comejo. 

Director.  Technical  '■Rapport  Staff,  Office  of 
Technology  and  Polirv  Analysis. 
[rH  Doc  87-19694  K'i.-d  8-26-87;  8:45  am] 
BlLLiNQ  CODE  3510-OT-M 


SemlcondL'ctor  Technical  Advisory 
Committee;  Partially  Closed  Meeting 

A  meeting  of  the  Semiconductor 
Technical  Advisory  Committee  will  be 
held  September  30.  1987  at  9:30  a.m., 
{:<'rbert  C.  Hoover  Building.  Room  6802, 
14th  Street  and  Constitution  Avenue, 
N\V.,  Washington.  DC. 

The  Committee  advises  the  Office  of 
Technology  and  Policy  Analysis  with 
r-'spect  to  technical  questions  which 
a'fect  the  level  of  export  controls 
applicable  to  semiconductors  and 
related  equipment  or  technology. 

Agenda: 

Ccr.eral  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Introduction  of  Members  and 
Visitors. 

3.  Presentation  of  Papers  or  Comments 
by  the  Public. 

4.  Public  Presentations  on  Computer 
Aided  Design  (CAD): 

•  Computervision  Corporation  will 
Discuss  (CAD)  Printed  Circuit  Boards. 

•  Mentor  Graphics  Corporation  will 
discuss  (CAD)  Microcircuits. 

Executive  Session 

5.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  general  session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting. 


The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  10. 1986. 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended 
by  section  5(c)  of  the  Government  in  The 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
matters  to  be  discussed  in  the  Executive 
Session  should  be  exempt  from  the 
provisions  of  the  Federal  Advisory 
Committee  Act  relating  to  open  meetings 
and  public  participation  therein, 
because  the  Executive  Session  will  be 
concerned  with  matters  listed  in  5  U.S.C. 
552b(c)(l)  and  are  properly  classified 
under  Executive  Order  12356. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  thereof  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  6628, 
U.S.  Department  of  Commerce. 
Telephone:  (202)  377^217.  For  further 
information  or  copies  of  the  minutes  call 
Ruth  D.  Fitts.  202-377-4959. 

Date:  August  21. 1987. 
Margaret  A.  Comejo, 

Director.  Technical  Support  Staff,  Office  of 

Technology  and  Policy  Analysis. 

[FR  Doc.  87-19659  Filed  8-26-87;  8:45  am] 

BILLING  CODE  3510-OT-M 


National  Oceanic  and  Atmospheric 

Administration 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meetings 

AGENCV:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Gulf  of  Mexico  Fishery 
Management  Council  and  its 
Committees  will  convene  public 
meetings  at  the  Embassy  Suites  Hotel. 
4400  West  Cypress.  Tampa,  FL,  as 
follows: 

Council — Convene  at  8:30  a.m., 
September  18, 1987.  discuss  committee 
reports,  including  actions  on  advisory 
panel  selection,  administrative  policy, 
habitat  protection,  discussions  of 
Mackerel  Amendment  3,  approve  a  draft 
Billfish  FMP.  conduct  a  hearing  before 
taking  final  action  to  approve  the 
Shrimp  Amendment  4,  and  continue 
discussion  of  the  reef  fish  amendment 
options  paper;  recess  at  5  p.m.. 
reconvene  at  8:30  a.m.,  September  17  to 
continue  discussion  of  the  reef  fish 
amendment  options  paper,  and  adjourn 
at  noon. 

Committees — Convene  September  14 
with  the  Flabitat  Protection  Committee  1 
p.m.,  and  recess  at  5  p.m.,  reconvene  at  8 
a.m.,  with  the  Administrative  Policy 
Committee  followed  by  Advisory  Panel 
Selection  Committee.  Billfish 


UM  I 


Management  Committee,  Shrimp 
Management  Committee,  and  Mackerel 
Management  Committee  and  adjourn  at 
5  p.m.  For  further  information  contact 
Wayne  E.  Swingle,  Executive  Director, 
Gulf  of  Mexico  Fishery  Management 
Council,  5401  West  Kennedy  Boulevard. 
Suite  881,  Tampa,  FL  33609;  telephone: 
(813]  228-2815. 

Dated:  August  21, 1987. 
Bill  A.  Powell, 

Executive  Director,  National  Marine 
Fisheries  Service. 

[KR  Doc.  87-19691  Filed  8-26-87;  8:45  am) 
BILLING  CODE  3510-22-M 


Pacific  Fishery  Management  Council; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service.  NOAA,  Commerce. 

The  Pacific  Fishery  Management 
Council's  Pacific  Whiting  Joint  Venture 
Policy  Committee  will  convene 
September  9, 1987,  at  10  a.m.,  at  the 
Metro  Center,  Room  330.  2000  SW.  First 
Avenue.  Portland,  OR,  to  prepare 
recommendations  to  the  Pacific  Council 
regarding  objectives  for  the  Pacific 
whiting  fishery  and  means  to  achieve 
these  objectives.  The  Com.mittee  also 
will  recommend  a  list  of  priorities  for 
the  Pacific  Council  to  use  in  judging 
foreign  and  joint  venture  applications, 
and  for  determining  allocations  in  1988 
and  beyond. 

For  further  information  about  the 
public  meeting,  contact  Lawrence  D.  Six, 
Executive  Director,  Pacific  Fishery 
Management  Council,  Metro  Center, 
Suite  420,  2000  SW.  First  Avenue. 
Portland.  OR  97201;  telephone:  (503) 
221-6352. 

Dated:  August  21,  1987. 
BiU  A.  Powell, 

Executive  Director.  National  Marine 
Fisheries  Service. 
[FR  Doc.  87-19692  Filed  8-26-87;  8:45  am] 

BILLING  CODE  3S10-22-M 


National  Technical  Information 
Service 

1,-itent  to  Grant  Exclusive  Patent 
License;  Cancer  Prognostics,  Inc. 

The  National  Technical  Information 
Service  (NTIS),  U.S.  Department  of 
Commerce,  intends  to  grant  to  Cancer 
Prognostics.  Inc.,  having  a  place  of 
business  at  1250  Broadway.  New  York. 
NY  10001,  an  exclusive  right  in  the 
United  States  to  practice  the  invention 
embodied  in  U.S.  Patent  Application 
S.N.  6-911,863,  "Recombinant  DNA 
Clone  Encoding  Laminin  Receptor."  The 
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patent  rights  in  this  invention  will  be 
assigned  to  the  United  States  of 
America,  as  represented  by  the 
Secretary  of  Commerce. 

The  intended  exclusive  hcense  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  L'.S.C.  209 
and  37  CFR  404.7,  The  intended  hcense 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
Notice,  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  intended  license  would  not 
serve  the  public  interest. 

Inquiries,  comments  and  other 
materials  relating  to  the  intended 
license  must  be  submitted  to  Robert  P. 
Auber,  Director,  Office  of  Federal  Patent 
Licensing.  NTIS,  Box  1423,  Springfield, 
VA  22151. 
Douglas  ).  Campion, 

Associate  Director,  Office  of  Federal  Patent 
Licensing.  National  Technical  Information 
Service.  U.S.  Department  of  Commerce. 
[PR  Doc.  87-19619  Filed  a-2&-87;  8;45  am] 
BILLI»*G  CODE  3510-04-1(1 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Changes  in  Officials  Authorized  To 
Issue  Export  Visas  and  Exempt 
Certifications  for  Certain  Textiles  and 
Textile  Products  From  the  Republic  of 
the  Philippines 

August  21.  1987, 

FOR  FURTHER  INFORMATION  CONTACT: 

Kimbang  Pham,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
Washington.  DC,  (202)  377^212. 

Under  the  terms  of  the  Bilateral 
Cotton,  Wool,  Man-Made  Fiber,  Silk 
Blend  and  Other  Vegetable  Fiber  Textile 
Agreement  of  March  4,  1987  and  the 
export  visa  arrangement  and  exempt 
certification  requirements,  announced  in 
the  CITA  directive  of  April  3,  1987  (52 
FR  11308),  the  Government  of  the 
Republic  of  the  Philippines  has  notified 
the  United  States  Government  that 
Gloria  M.  Arroyo.  Zenaida  G.  Maglaya, 
Marissa  G.  Arzadon,  Mercedita  M, 
Pulmones  and  Mirabel  A,  Reyes  have 
been  authorized  by  the  Government  of 
the  Republic  of  the  Philippines  to  issue 
export  visas  and  exempt  certifications 
for  textiles  and  textile  products 
exported  from  the  Philippines  on  or  after 
September  1,  1987,  subject  to  the  terms 
of  the  bilateriil  agreement. 

The  following  is  a  complete  list  of 
officials  of  the  Government  of  the 
Philippines  who  are  currently  authorized 
to  sign  export  visas  and  exempt 
certifications: 


Lorna  A.  del  Rosario 
Gloria  M.  Arroyo 
Zenaida  G.  Maglaya 
Marissa  G.  Arzadon 
Mercedita  M.  Pulmones 
Mirabel  A.  Reyes 

The  purpose  of  this  notice  is  to  advise 
the  public  of  these  changes. 
Ronald  I.  L,evm. 

Acung  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  87-196-8  Filed  6-26-87:  8:45  am) 
BILLING  CODE  3510-OR-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Privacy  Act  of  1974;  Altered  Systems 
of  Records 

agency:  Department  of  the  Army.  DOD. 
action:  Notice  of  altered  systems  of 
records  for  public  comment. 

summary:  The  Army  proposes  to  alter 
five  existing  systems  of  records  notices 
subject  to  the  Pnvacy  Act  of  1974. 
dates:  This  proposed  action  will  be 
effective  without  further  notice  on 
September  28.  1987  unless  comments  are 
received  which  would  result  in  a 
contrary  determination. 
ADDRESS:  Send  comments  to  the  system 
manager  identified  in  the  particular 
system  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr,  Cl.ff  Jonts,  HQ  USAISC  lAS-OPS- 
MR),  Fort  Huachuca.  AZ  85613-5000. 
Telephone:  602-538-6528,  Autovon:  879- 
G528. 

SUPPLEMENTARY  INFORMATION:  The 
Army's  systems  of  rcccrds  notices 
inventory  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended,  have 
been  published  to  date  in  the  Federal 
Register  as  follows: 

FR  Doc  85-10237  (50  FR  22090)  May  29, 1985 

(Compilation) 

FR  Doc.  86-14667  (51  FR  223576)  )une  30, 1986 

FR  Doc.  86-19534  (51  FR  30900)  August  29, 

1986 

FR  Doc.  86-25274  (51  FR  40479)  November  7, 

1986 

FR  Doc.  86-27580  (51  FR  44361)  December  9, 

1986 

FR  Doc.  87-6140  (52  FR  11847)  April  13,  1987 

FR  Doc.  87-11379  (52  FR  18798)  May  19.  1987 

FR  Doc.  87-15611  (52  FR  25905)  July  9,  1987 

These  existing  Army  record  systems 
that  are  being  altered  have  been 
published  in  the  Federal  Register  as 

follows: 

A0302.03DACA— 50  FR  22118,  May  29,  1985 
A03D5.10DACA— 50  FR  22122,  May  29, 1985 
AOaoCOSDAC.*!— 50  FR  22125,  May  29,  1985 
A0412  0"DACA— 50  FR  22145,  May  29,  1985 
A070e,03aDAPE— 60  FR  22187,  May  29,  1985 


An  altered  system  report  as  required 
by  5  U.S.C.  552a(o)  of  the  Privacy  Act  of 
1974  was  subm.itted  on  August  13, 1987, 
pursuant  to  paragraph  4b  of  Appendix  I 
to  0MB  Circular  No.  A-130,  "Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,"  dated 
December  12, 1985. 
Linda  M.  Lawson, 

Alternate  Federal  Register Liaision  Officer, 
Department  of  Defense. 
August  24, 1987. 

A0302.03DACA 

SYSTEM  NAME: 

Subsidiary  Ledger  Files  (Accounts 
Receivable). 

SYSTEM  location: 

Finance  and  Accounting  Offices, 
world-wide:  addresses  may  be  obtained 
from  the  System  Manager. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM; 

Militarj'  and  civilian  personnel  with 
the  Department  of  the  Army, 
Department  of  Defense,  and  other 
Government  agencies. 

CATEGORIES  OF  RECORDS  IW  THE  SYSTEM: 

Individual  control  files  for  services 
rendered. 

authority  for  maintenance  of  the 
system: 

Pub.  L.  97-365.  Debt  Collection  Act  of 
1982. 

PURPOEE(S): 

To  maintain  records  of  charges  due 
the  Army  for  services  provided  to  effect 
collection  action,  i.e..  telephone, 
quarters,  food,  clothing,  etc. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  Of 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

See  B'.anket  Routine  I'ses'  set  forth  at 
the  beginning  of  the  Army's  listing  of 
record  system  notices, 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  TWE  SYSTEM. 

STORAGE: 

Paper  records  in  file  folders:  card  files; 
magnetic  tapes;  computer  printouts;  and 

microfiche. 

retrievability: 
By  individual's  surname  or  SSN, 

SAFEGUARDS: 

Records  are  maintained  in  areas 
accessible  only  to  authorized  personnel 
who  are  properly  screened,  cleared,  and 
trained. 


UM  I 


RETENTION  AND  DISPOSAL: 

Records  are  destroyed  3  years  after 
closing  ledger  accounts. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

CJuinnunder.  U.S.  Army  Finance  and 
Accounting  Center,  Ft  Benjamin 
lI,jrrison,  1X46249 

NOTIFICATION  PROCEDURE: 

Individuals  desiring  to  know  whether 
or  not  information  on  them  e.xists  in  this 
system  of  records  may  inquire  of  the 
System  Manager  or  from  the  finance  and 
.iccounting  office  where  service  was 
provided.  Individual  should  provide  full 
iKime.  SS.\'.  current  address,  and 
sufficient  details  to  enable  locating  the 
P'.'cord. 

RECORD  ACCESS  PnOCEOURES: 

Individuals  desiring  access  to  records 
pertaining  to  them  should  follow  the 
requirements  in  'Notification  procedure'. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  access  to  records 
i,  ".d  fur  contesting  contents  and 
c;pppaling  initial  determinations  are 
(    n'amed  in  Army  Regulation  340-21  (32 
C:FR  Part  505). 

RECORD  SOURCE  CATEGORIES: 

From  the  individual,  finance  and 
fc 'Counting  offices,  member's 
c   m.mar.ding  officer. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
/  ~305.10cDACA 
E  .  3TEM  NAME: 

io:r.t  Uniform  Military  Pay  System- 
A.my-Retired  Pay. 

e   :tem  locat;on: 

U.S.  Army  Finance  and  Accounting 
(    r.ter.  Indianapolis,  IN  46249. 

C     TECORIES  or  l.'.OIVICUALS  COVERED  BY  THE 
t  'STEM: 

Retired  Army  members,  beneficiaries 
c.'^  deceased  retired  Army  members. 

C  ■TEGORIES  CF  RECORDS  IN  THE  SYSTEM: 

Individual  retired  military  pay 
r  ccids.  correspondence  with 
i    Jividuals  concerning  their  retired  pay 
Lccounts,  all  documents  substantiating 
entitlements  to  retired  pay. 

AJTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

10  U.S.C,  section  1401. 

P-.IRPOSES: 

To  establish  and  compute  pay  of 
retirees  and  their  beneficiaries:  to 
produce  permanent  record  of 
transactions;  and  to  prepare  financial, 
budgetary,  and  actuarial  reports. 


FOUT'Nc  USES  OF  RECORDS  MAINTAINED  IN 
T'lE  S^-^TEM,  f^CLLOlNG  CATEGORIES  OF 
USERS  AND  TH6  PURPOSE  OF  SUCH  USES: 

Information  in  this  system  may  be 
disclosed  to: 

(1)  Veterans  Administration:  To 
record  the  collection  of  premiums  for 
National  Service  Life  Insurance. 

(2)  Fiscal  Agent  for  Veterans  Group 
Life  Insurance  (VGLl):  To  initiate  starts, 
stops,  and  changes  for  VGLI  premium 
payments  by  allotment  for  retirees. 

(3)  Trustees/Guardians  of  Mental 
Incompetents  (MI):  To  exercise  a 
fiduciary  responsibility  on  behalf  of  MI 
retirees  and  annuitants. 

(4)  States  and  Cities:  To  verify  tax 
liability  against  retiree's  state  and  city 
income  tax  returns. 

(5]  American  Red  Cross:  To  assist 
military  personnel  and  their  dependents 
i.T  determining  status  of  monthly  pay, 
dependents'  allotments,  loans,  and 
related  financial  transactions. 

(6)  Military  banking  facilities: 
Information  as  to  current  military 
addresses  and  assignments  may  be 
provided  to  military  banking  facilities 
who  provide  banking  services  overseas 
and  who  are  reimbursed  by  the 
Governiftent  for  certain  checking  and 
loan  losses.  For  personnel  separated, 
discharged  or  retired  from  the  Armed 
Forces,  information  as  to  last  known 
residential  or  home  of  record  address 
may  be  provided  to  the  military  banking 
facility  upon  certification  by  a  banking 
facility  officer  that  the  facility  has  a 
returned  or  dishonored  check  negotiated 
by  the  individual  or  the  individual  has 
defaulted  on  a  loan  that,  if  restitution  is 
not  made  by  the  individual,  the  U.S. 
Government  will  be  liable  for  the  losses 
the  facility  may  incur. 

(7)  Disclosure  pursuant  to  5  U.S.C. 
552a(b)(12)  may  be  made  from  this 
system  to  consumer  reporting  agencies 
Bs  defined  in  the  Fair  Credit  Reporting 
Act  (15  U.S.C.  1681a(f}  or  the  Federal 
Claims  Collection  Act  of  1966  (31  U.S.C. 
3701(aK3)). 

policies  and  paacticts  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

storage: 

Paper  records  in  file  folders,  computer 
disk  files,  microfiche,  micro-computer 
hard  and  floppy  disks. 

retrieyabiuty: 
Dy  SSN  and  name. 

SAFEGUARDS: 

The  U.S.  Army  Finance  and 
Accounting  Center  employs  security 
guards.  An  employee  badge  and  visitor 
registration  system  is  in  use.  Records 
are  maintained  in  areas  accessible  only 


to  authorized  personnel  who  are 
properly  screened,  cleared  and  trained. 
Access  to  computer  disk  files  is 
controlled  by  U5ER1D  and  password. 
Computer  equipment  and  files  are  in 
separate  secured  area. 

retention  and  disposal: 

Individual  retired  military  pay  records 
are  converted  to  microfiche  and  retained 
for  56  years;  destruction  is  by  shredding. 
The  retention  periods  for  other  records 
vary  according  to  category  of  record,  but 
total  retention  periods  do  not  exceed  56 
years  after  termination  of  the  account. 
(Account  is  terminated  by  either  death 
of  retiree,  or  if  the  retiree  has  designated 
annuitants  under  Retired  Servicemen's 
Family  Protection  Plan  or  the  Survivor 
Benefit  Plan,  the  subsequent  death  or 
eligibility  of  the  annuitant.)  Records  are 
destroyed  at  the  end  of  the  56  year 
retention  period. 

SYSTEM  MANAGER(3)  AND  ADDRESS: 

Commander,  U.S.  Army  Finance  and 
Accounting  Center,  Indianapolis,  IN 
46249. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
Director,  Retired  Pay  Operations  by 
calling  (317)  542-2931. 

RECORD  ACCESS  PROCEDURES: 

Individuals  may  request  access  to 
records  in  this  system  pertaining  to  them 
by  writing  to  the  Commander,  U.S.  Army 
Finance  and  Accounting  Center,  ATrX: 
Department  90,  Indianapolis,  IN  46249. 
Individual  should  provide  full  name, 
SSN  of  retiree,  and  signature.  Visits  are 
limited  to  the  U.S.  Army  Finance  and 
Accounting  Center,  Indianapolis,  IN. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  of  access  to  records 
and  for  contesting  contents  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21  (32 
CFR  Part  505). 

RECORD  SOURCE  CATEGORIES: 

From  Department  of  Defense  agencies, 
the  Veteran's  Administration,  Social 
Security  Administration.  Department  of 
Treasury,  financial  institutions  and 
insurance  companies. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
A0306.C2DACA 
SYSTEM  name: 

Nonappropriat€'d  Funds  Central 
Payroll  System  (N.^FCPS). 

SYSTEM  location: 

System  Proponent:  Assistant 
Comptroller  of  the  Army  for  Finance 
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and  Accounting  (ACOA(F&A)).  ATTN: 
DACA-FAP-N,  Indianapolis.  IN  46249- 
1056.  NAFCPS  is  operational  at  two 
sites:  Central  Nonappropriated  Funds 
Payroll  Office.  P.O.  Box  75.  Texarkana, 
TX  75504-0075,  and  the 
Nonappropriated  Funds  Central  Payroll 
Division,  U.S.  Army  Finance  and 
Accounting  Center  Europe 
(USAFACEUR),  APO  NY  0900^-0137. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  civilian  employees  of  the 
Department  of  the  Army,  Defense 
Logistics  Agency,  and  Panama  Local 
Nationals  who  are  paid  from 
nonappropriated  funds  (NAF), 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individual  records  of  appointment  or 
assignment;  officially  authenticated  time 
and  attendance  records,  supported  by 
substantiating  documents:  individual 
leave  records,  payroll  control  files, 
individual  withholding  authorization 
files,  withholding  tax  exemption 
certificate  files,  withholding  tax  files, 
savings  bond  schedule  files,  other 
deduction  type  files,  payroll  journal  and 
check  register,  earnings  statement, 
earning  records,  tips  received,  earnings 
and  leave  statements,  subsistence  and 
quarters  files,  unemployment 
compensation  data  request  files,  health 
and  life  insurance  files,  income  tax 
withheld,  employer  and  employee 
Federal  Insurance  Contributions  Act 
files.  Employer  Quarterly  Federal  Tax 
Return,  state  tax  files,  local  tax  files. 
Fair  Labor  Standards  Act  files,  and  total 
employer  liability  for  accrued  leave  at 
separation. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  2105.  5531,  5533;  Pub.  L.  92- 
203;  Fair  Labor  Standards  Act, 

PURPOSE(S): 

To  calculate  the  net  pay  due  each 
employee;  provide  a  history  of  pay 
transactions,  entitlements  and 
deductions;  maintain  a  record  of  leave 
accrued  and  taken;  keep  a  schedule  of 
bonds  due  and  issued;  record  taxes 
paid:  respond  to  inquiries  or  claims, 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

Data  required  by  law,  e.g.,  employees' 
earnings,  taxes  w-ithheld.  Federal 
Insurance  Contributions  Act 
contributions,  are  provided  to  the 
Treasury  Department,  the  Social 
Security  Administration.  Internal 
Revenue  Service,  states  and  localities 
which  have  an  agreement  with  the 
Department  of  the  Army  to  receive 
taxable  earnings  information.  Disclosure 
pursuant  to  5  U.S.C.  552a(bK12)  may  be 
made  from  this  system  to  consumer 
reporting  agencies  as  defined  in  the  Fair 
Credit  Reporting  Act  (15  U.S.C.  1681a(f). 
the  Federal  Claims  Collection  Act  of 


1966  (31  use  3701(a)(3).  or  Title  III, 
section  301  of  Pub.  L.  97-253,  the  1982 

Omnibus  Reconciliation  Act. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders  and  bulk 
storage,  magnetic  tapes,  discs, 
microfilm,  microfiche,  and  computer 
printouts. 
retrievability: 

By  individual's  social  security  number 
(SSN)  within  each  nonappropriated  fund 
Standard  NAF  Number  (Installation. 
fund,  location,  and  department  code). 

SAFEGUARDS: 

Files  are  maintained  in  areas 
accessible  only  to  designated  personnel 
who  have  need  therefor  in  the 
performance  of  official  duties. 

retention  and  disposal: 

Individual  pay  records  are  permanent; 
they  are  forwarded  to  the  National 
Personnel  Records  Center  after  three 
years.  They  are  retained  at  servicing 
payroll  office  while  individual  is 
actively  employed.  Upon  separation  or 
termination  of  employment,  files  are 
placed  in  an  inactive  status  and  retained 
18  months  after  close  of  pay  year.  Leave 
records  are  retained  10  years  and  then 
destroyed.  Other  management  and 
accounting  information  reports  are 
retained  from  one  to  three  years  before 
destruction. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Comptroller  of  the  Army  for 
Finance  and  Accounting,  ATTN:  DACA- 
FAP-N,  Indianapolis,  IN  46249-1056. 

notification  PROCEDURE: 

Information  may  be  obtained  from  the 
Chief,  Central  NAF  Payroll  Office.  P.O. 
Box  75,  Texarkana,  TX  75504-0075,  or 
Commander,  USAFACEUR,  ATTN: 
AEUTCF-NAF,  APO  NY  09007-0137. 
Individual  should  furnish  full  name, 
SSN,  period  and  location  of 
employment,  and  signature, 

RECORD  ACCESS  PROCEDURES: 

Requests  for  system  information 
should  be  sent  to  the  System  Manager. 
Requests  from  individuals  should  be 
sent  to  the  appropriate  servicing  payroll 
office  furnishing  details  required  by 
'Notification  procedures'. 

CONTESTING  RECORD  PROCEDURES: 

The  Department  of  the  Army's  rules 
for  access  to  records  and  for  contesting 
contents  and  appealing  initial 
determinations  are  contained  in  Army 
Regulation  340-21  (32  CFR  Part  505). 

RECORD  SOURCE  CATEGORIES: 

From  the  individual.  Time  and 
Attendance  reports,  former  employers, 
Social  Security  Administration, 
Treasury  Department.  DOD  staff 


agencies  and  field  installations. 
Government  benefit  programs,  servicing 

civilian  personnel  offices. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

SYSTEM  NAME: 

W  itness  Appearance  Files. 

SYSTEM  location: 

Office  of  The  judge  Advocate 
General,  Headquarters,  Department  of 
the  Army,  Litigation  Division, 
Washington,  DC  20310-2210. 

CATEGORIES  OF  INDIVIDUALS  COVEREC;  Bv  THE 
system: 

Witnesses  requested  by  the  United 
States  Attorneys  for  Federal  Court 
proceedings. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name  and  address  of  witnesses;  namc 
and  address  of  U.S.  Attorneys 
requesting  same;  name  and  Iccaiiun  of 
trial, 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  use.  301. 

PURPOSE(S): 

To  locale  and  provide  witnesses  to 
U.S.  Attorneys  conducting  trials  on 
behalf  of  the  Department  of  the  Army. 

ROUTINE  USES  OF  RECORDS  MAiNTAINED  IN 
THE  SYSTEM,  IKCLUDihG  CATEGORIES  OF 
USERS  AND  PURPOSES  OF  SUCH  USES: 

See  Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  listing  of 
record  system  notices. 

POLICIES  AND  PRACTICES  FOB  S'OR  NG 
RETRIEVING.  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM 

STORAGE: 

Paper  records  in  file  folders  and 
magnetic  tapes/discs. 

RETRIEVABILITY: 

Records  are  accessible  only  to 
authorized  personnel  who  are  properly 
instructed  in  the  permissible  use  thereof; 
buildings  housing  records  are  protected 
by  security  guards. 

RETENTION  AND  DISPOSAL: 

Destroyed  after  2  years 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  judge  Advocate  General, 
Headquarters.  Department  of  the  Army, 
Washington,  DC  20310-2210, 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  by 
writing  to  the  System  Manager.  ATTN: 
Chief,  Litigation  Division,  at  the  above 
address.  Individual  should  provide  his/ 
her  full  name,  current  address  and 
telephone  number,  case  number 
appearing  on  correspondence,  and  any 
other  personal  identifying  data  that  will 
assist  m  locatir.g  the  record. 
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RECORD  ACCESS  PROCEDURES: 

Individuals  desiring  access  to  records 

in  this  system  about  themselves  should 
submit  a  written  request  as  indicated  in 
'Notification  procedure',  providing 
information  required  therein. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  access  to  records 
and  for  contesting  contents  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21  (32 
CFR  Part  505). 

RECORD  SOURCE  CATEGORIES: 

From  the  indi\idua!,  Army  records 
and  reports.  Department  of  Justice,  U.S. 
Attorneys,  opposing  Counsel,  and 
similar  pertinent  sources. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
A0708.03aDAPE 

SYSTEM  KAME: 

Special  Review  Board  Appeal  Case 

Summary  File. 

SYSTEM  location: 

Office  of  the  Deputy  Chief  of  Staff  for 
Personnel,  Special  Review  Board 
(DAPE-MPD-CD),  "Washington,  DC 
20310. 

CATEGORIES  OP  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Army  officer  and  enlisted  personnel 
who  have  submitted  substantive,  as 
opposed  to  administrative,  appeal  of 
Officer  Evaluation  Reports,  Enlisted 
Evaluation  Reports,  Academic 
Evaluation  Reports,  and  cases  referred 
for  promotion  reconsideration. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Identification  data  on  individual,  date 
of  a  ipeal.  dates  of  contested  OER/EER/ 
AER  period,  and  supporting 
documentation;  promotion 
reconsideration  referrals  including 
information  provided  by  the  promotion 
board  and  relevant  documents  from 
individual's  OMPF.  names  of  voting  SRB 
member,  names  of  persons  contacted  by 
SRB,  summary  of  evidence  considered, 
discussion,  recommendations, 
conclusions,  final  determ.ination  of 
appeal,  and  disposition, 

authority  for  maintenance  of  the 
system: 

10  US.C.  3012. 

purpose(s): 

To  review  and  adjudicate  appeals  of 
officer  and  noncommissioned  officer 
ratings,  academic  ratings,  and 
promotion  board  reconsideration  cases. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

See  'Blani<et  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  listing  of 
record  system  notices. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  folders. 

RETRIEV  ABILITY: 

By  individual's  surname. 

SAFEGUARDS: 

Records  are  maintained  in  areas 
accessible  only  to  designated  authorized 
persons  in  buildings  which  employ 
security  guards. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  by  the  Special 
Review  Board  for  20  years;  then 
destroyed  by  shredding. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Deputy  Chief  of  Staff  for  Personnel, 
Headquarters,  Department  of  the  Army, 
The  Pentagon,  Washington,  DC  20310. 

NOTIFICATION  PROCEDURES: 

Information  may  be  obtained  from  the 
System  Manager,  ATTN:  DAPE-MPD- 
CD,  Room  2C-749,  The  Pentagon, 
Washington,  DC  20310;  telephone:  202- 
697-7619. 

RECORD  ACCESS  PROCEOURiCS: 

Individuals  desiring  access  to  records 
in  this  system  of  records  pertaining  to 
them  should  write  to  the  System 
Manager,  ATTN:  DAPE-MPD-CD.  Room 
2C-749,  The  Pentagon,  Washington,  DC 
20310,  furnishing  full  name,  current 
address  and  telephone  number.  For 
personal  visits,  individual  must  provide 
acceptable  identification  such  as 
military  identification  card, 

CONTESTING  RECORD  PROCEDURES: 

The  Army.s  rules  for  contesting 
contents  and  appealing  initial 
determination  are  contained  in  Army 
Regulation  340-21  (32  CFR  Part  505). 

RECORD  SOURCE  CATEGORIES: 

From  the  individual,  relevant  Army 
records  and  reports. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM! 

None. 
[FR  Doc.  87-19686  Filed  8-26-87;  8:45  am] 

BILUMO  CODE  3SICM)1-W 


UM  I 


Open  Meeting  of  the  Army  Science 
Board  Ad-Hoc  Panel  on  Army 
Information  Management  Concepts 
and  Architecture 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  committee:  Army  Science 
Board  (ASBj. 

Date  of  meeting:  17  September  1987. 

Time  of  meeting:  1000-1100  hours. 

Place:  GAO  Building.  441  G  Street 
NW.,  Washington,  DC! 

Agenda:  The  Army  Science  Board  Ad- 
Hoc  Panel  on  Army  Information 
Management  Concepts  and  Architecture 
will  meet  for  a  briefing.  The  Panel  will 
brief  GAO  representatives  and 
Congressional  staffers  on  their  findings 
and  recommendations.  This  meeting  will 
be  open  to  the  public.  Any  interested 
person  may  attend,  appear  before,  or  file 
statements  with  the  committee  at  the 
time  and  in  the  manner  permitted  by  the 
committee.  Contact  the  Army  Science 
Board  Administrative  Officer,  Sally 
W  arner,  for  further  information  at  (202) 
695-3039  or  695-7046, 
Sally  A,  Warner, 

Administrative  Officer.  Army  Science  Board. 
[FR  Doc.  87-19620  Filed  8-26-87;  8:45  am) 

BILLING  CODE  3710-OS-M 


Army  Science  Board;  Closed  Meeting 

Closed  Meeting  of  the  Army  Science 
Board  Ad  Hoc  Subgroup  for  Ballistic 
Missile  Defense  Follow-On 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92—463).  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  committee:  Army  Science 
Board  (ASB). 

Dates  of  meeting:  16  and  17 
September  1987. 

Times  of  meeting: 

0800-1700  hours,  16  September  1987. 

0800-1200  hours,  17  September  1987. 

Place:  SAIC  Corp,  San  Diego,  CA. 

Agenda:  The  Army  Science  Board  Ad 
Hoc  Subgroup  for  Ballistic  Missile 
Defense  Follow-On  will  meet  to  draft  a 
report  on  a  study  which  they  conducted 
regarding  the  transfer  of  U.S.  Army 
Strategic  Defense  Command  technology 
to  the  Army.  The  material  utilized  for 
the  study  is  classified.  This  meeting  will 
be  closed  to  the  public  in  accordance 
with  section  552b(c]  of  Title  5,  U.S.C, 
specifically  subparagraph  (1)  thereof, 
and  Title  5,  U.S.C,  Appendix  1, 
subsection  19(d).  The  classified  and 
unclassified  matters  to  be  discussed  are 
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so  inextricably  intertwined  so  as  to 
preclude  opening  any  portion  of  the 
meeting.  The  ASB  Administrative 
Officer,  Sally  Warner,  may  be  contacted 
for  further  information  at  (202]  695-3039 
or  695-7046. 
Sally  A.  Wamer 

Administrative  Officer.  Army  Science  Board. 
[FR  Doc.  87-19621  Filed  &-26-8-;  8:45  am] 
BIIXING  CODE  371O-0»-M 


DEPARTMENT  OF  EDUCATION 

Office  of  Educational  Research  and 
Improvement 

Advisory  Council  on  Education 
Statistics  (ACES);  Meeting 

agency:  Education  Department. 
ACTION:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Advisory 
Council  on  Education  Statistics.  This 
notice  also  describes  the  functions  of 
the  Council.  Notice  of  this  meeting  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act.  This 
document  is  intended  to  notify  the 
general  public  of  their  opportunity  to 
attend. 

dates:  September  21-22, 1987. 
ADDRESS:  555  New  Jersey  Avenue  NVV., 
Room  326.  Washington,  DC  20208. 
FOR  FURTHER  INFORMATION  CONTACT: 

Iris  Silverman,  Executive  Director, 
Advisory  Council  on  Education 
Statistics.  555  New  Jersey  Avenue, 
Room  400J,  Washington.be  20208, 
Telephone:  (202)  357-6831, 

SUPPLEMENTARY  INFORMATION:  The 

Advisory  Council  on  Education 
Statistics  is  established  under  section 
406(c)(1)  of  the  Education  Amendments 
of  1974,  Pub.  L.  93-380.  The  Council  is 
established  to  review  general  policies 
for  the  operation  of  the  Center  for 
Education  Statistics  (CES)  in  the  Office 
of  Educational  Research  and 
I.Tiprovement  and  is  responsible  for 
establishing  standards  to  insure  that 
statistics  and  analyses  disseminated  by 
the  Center  are  of  high  quality  and  are 
not  subject  to  political  influence.  The 
meeting  of  the  Council  is  open  to  the 
public.  The  proposed  agenda  includes 
the  following: 

•  CES:  One  Year  After  the  NAS 

Evaluation 

•  1990  NAEP/S ASS: 
State-by-State  comparisons 
Consensus  Development 
Linkage— Merger  of  NAEP/SASS 

(rationale,  design  issues,  1990  time 
schedule,  and  management) 


•  Such  old  and  new  business  as  the 
Council  membership  may  present. 

Records  are  kept  of  all  Council 
proceedings  and  are  available  for  public 
inspection  at  the  Office  of  the  Executive 
Director,  Advisory  Council  on  Education 
Statistics,  555  New  Jersey  Avenue  NW., 
Room  400J,  Washington,  DC  20208. 

Date:  August  20.  1987. 
Chester  E.  Finn,  Jr., 

Assistant  Secretary  and  Counselor  to  the 
Secretory.  Office  of  Educational  Research 
and  Impro  vement. 
[FR  Doc.  87-19689  Filed  8-26-87;  8:45  am] 

BILLING  CODE  *000-01-M 


DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

Floodplains/Wetiands  Involvement  in 
an  Application  for  Presidential  Permit; 
Westmin  Resources  Ltd. 

AGENCY:  Economic  Regulatory 
Administration.  DOE. 

ACTION:  Floodplain/Wetlands 
Involvement  and  Opportunity  for 
Comment. 

summary:  Westmin  Resources  Limited 

(Westmin)  has  applied  to  the  Economic 
Regulatory  Administration  (ERA)  for  a 
Presidential  permit  to  construct, 
connect,  operate  and  maintain  electric 
transmission  facilities  at  the 
International  Border  between  the  United 
States  and  Canada.  The  proposed 
transmission  facihties  will  connect  two 
locations  m  British  Columbia  and  only 
pass  through  Alaska. 

Pursuant  to  the  requirements  of  the 
Department  of  Energy's  (DOE) 
"Compliance  with  Floodplam/W'etlands 
Environmental  Review  Requirements" 
(10  CFR  Part  1022).  DOE  has  determined 
that  this  project  would  involve  activities 
within  floodplain/wetlands  areas. 
SUPPLEMENTARY  INFORMATION:  On  July 
17, 1987,  Westmin  applied  to  the  ERA, 
pursuant  to  Executive  Order  10485,  as 
amended,  for  a  Presidential  permit  to 
construct  a  35  kilovolt  transmission  line 
which  would  cross  the  U.S.  international 
border  from  British  Columbia.  Canada, 
pass  through  the  State  of  Alaska,  and  re- 
enter British  Columbia  at  a  second  point 
on  the  U.S.  international  border.  This 
application  is  contained  in  Docket  No. 
PP-85.  The  proposed  facilities  would  be 
used  to  trans.mit  electric  energy  from  an 
existing  powerplant  located  in  Stewart, 
British  Columbia,  to  a  new  mine  to  be 
developed  by  Westm.in  in  British 
Columbia,  about  10  miles  north  of 
Hyder.  Alaska.  These  transmission 
facilities  will  not  connect  with  any 
existing  U.S.  transmission  lines  and  no 


electric  energy  will  flow  to  or  from  any 
U.S.  electric  utility  as  a  result  of  this 
project.  * 

The  proposed  line  would  extend  about 
11.2  miles  through  Alaska,  with  about 
2.5  miles  constructed  underground  and 
about  8.7  m.iles  constructed  above 
ground  on  wooden  poles.  All 
construction  in  Alaska  would  be  within 
the  right-of-way  of  the  existing  Granduc 
Road. 

The  proposed  facilities  would  be 
within  the  floodplain  of  the  Salmon 
River  for  about  7.5  miles.  The  powerline 
would  be  constructed  on  the  side  of  the 
road  farthest  from  the  river.  The  road  is 
protected  by  a  series  of  dykes,  which 
are  in  turn  protected  by  revetment. 
DATE:  Any  comments  or  suggestions  are 
due  September  11, 1987. 
ADDRESS:  Send  written  comments  or 
suggestions  to:  Anthony  J.  Como. 
Department  of  Energy,  Economic 
Regulatory  Administration  (RG-22),  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585,  (202)  586-5935. 

Issued  in  Washington,  DC,  on  August  17. 

1987 

Robert  L.  Davies,  : 

Director,  Office  of  Fuels  Programs.  Economic 
Regulatory  Administration. 
[FR  Doc.  87-19615  Filed  8-26-87:  8:45  am] 
BILLING  CODE  84KKI1-M 


[ERA  Docket  No.  87-30-NGl 

Application  To  Extend  Blanket 
Autl^orization  To  Import  Natural  Gas 
From  Canada  and  increase  the 
Volumes  Imported;  Dome  Petroleum^. 
Corporation  ,s, 

agency:  Economic  Regulatory 
Administration,  DOE. 
action:  Notice  of  application  to  extend 
blanket  authorization  to  import  natural 
gas  from  Canada  and  increase  the 
volumes  imported. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  June  22, 1987,  of  an  application  from 
Dome  Petroleum  Corporation  (Dome 
Corp.)  to  extend  its  existing  import 
authorization  from  December  1,  1987,  the 
current  expiration  date,  to  December  1, 
1989,  and  to  increase  the  volume  from 
the  currently  authorized  50  Bcf  per  year, 
or  a  term  maximum  of  100  Bcf.  to  200  Bcf 
over  the  extended  two-year  term. 

DOE/ERA  Opinion  and  Order  No.  85 
(1  ERA  Para.  70,601),  issued  July  5,  1985, 
authorized  Dome  Corp,  to  import  up  to 
50  Bcf  per  year  of  Canadian  gas  for 
short-term  or  spot  miarket  sales  in  the 
U.S.  The  blanket  authorization  was  for  a 


32334 


I 

Federal  Register  /  Vol.  52,  No.  166  /  Thursday.  August  27,  1987  /  Not  ces 


two-year  period  beginnirvg  on  the  date  of 
first  delivery  which  occurred  on 
December  1, 1985.  Gas  imported  under 
the  requested  extension  would  continue 
to  be  supplied  by  various  Canadian 
suppliers  and  sold  on  a  short-term  or 
spot  market  basis  to  U.S.  purchasers, 
including  industrial  or  agricultural  users, 
electric  utilities,  pipelines,  and 
distribution  companies.  Dome  Corp. 
states  that  it  intends  to  use  existing 
facilities  to  transport  the  gas  and 
expects  that  the  majority  of  the  short- 
term  or  spot  market  sales  made  to  U.S. 
purchasers  will  be  used  to  displace 
higher-priced  energy  supplies. 

Dome  Corp.  states  that  it  would 
continue  to  file  reports  with  ERA  within 
30  days  after  the  end  of  each  calendar 
quarter.  Quarterly  reports  filed  with 
ERA  as  ordered  by  the  existing 
authorization  indicate  that  Dome  Corp. 
has  imported  approximately  4.2  Bcf  of 
natural  gas  under  Order  No.  85  through 
lune  30,  1987. 

The  application  was  filed  with  the 
ERA  pursuant  to  section  3  of  the  Natural 
Gas  Act  and  Delegation  Order  No.  0204- 
111.  Protests,  motions  to  intervene, 
notices  of  intervention  and  written 
comments  are  invited. 
DATE:  Protests,  motions  to  intervene,  or 
notices  of  intervention,  as  applicable, 
and  written  comments  are  to  be  filed  no 
later  than  September  28,  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larine  A.  Moore,  Natural  Gas  Division, 
Economic  Regulatory  Administration, 
Forrestal  Building,  Room  GA-076, 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-9478 
Diane  Stubbs,  Natural  Gas  and  Mineral 
Leasing,  Office  of  General  Counsel, 
U.S.  Department  of  Energy,  Forrestal 
Building,  Room  6E;-G42,  1000 
Independence  Avenue,  SW.. 
Washington,  DC  20585.  (202)  586-6667. 
SUPPLEMENTARY  INFORMATION: 

The  decision  on  this  application  will 
be  made  consistent  with  the  DOE's  gas 
import  pohcy  guidelines,  under  which 
the  competitivenes  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684,  February  22, 1984).  Parties  that 
may  oppose  this  application  should 
comment  in  their  responses  on  the  issue 
of  competitiveness  as  set  forth  in  the 
policy  guidelines.  The  applicant  asserts 
that  this  import  arrangement  is 
competitive.  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
n  ay  file  a  protest,  motion  to  intervene 


or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  procedural 
action  to  be  taken  on  the  application. 
All  protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  must  meet  the  requirements 
that  are  specified  by  the  regulations  in 
10  CFR  Part  590.  They  should  be  filed 
with  the  Natural  Ga?  Division,  Office  of 
Fuels  Programs,  Economic  Regulatory 
Administration,  Room  GA-076,  RG-23, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585. 
(202)  586-9478.  They  must  be  filed  no 
later  than  4:30  p.m.,  e.d.t.,  September  28. 
1987. 

The  Administrator  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  A  request  to  file  additional 
written  commenls  should  explain  why 
they  are  necessary.  Any  request  for  an 
oral  presentation  should  identify  the 
substantial  question  of  fact,  law.  or 
policy  at  issue,  show  that  it  is  material 
and  relevant  to  a  decision  in  the 
proceeding.  .\ny  request  for  a 
conference  should  demonstrate  why  the 
conference  would  materially  advance 
the  proceeding.  Any  request  for  a  trial- 
type  hearing  must  show  that  there  are 
factual  issues  genuinely  in  dispute  that 
are  relevant  and  material  to  a  decision 
and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts.  If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  appUcation 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  590.318. 

A  copy  of  Dome  Corp.'s  application  is 
available  for  inspection  and  copying  in 
the  Natural  Gas  Division  Docket  Room, 


GA-076-A  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC,  August  20, 1987. 
Constance  L.  Buckley, 

Director,  Natural  Cas  Division,  Office  of 

Fuels  Programs,  Economic  Regulatory 

Administration. 

[FR  Doc.  87-19613  Filed  8-26-87;  8:45  am] 

BILUNO  COOE  M50-01-M 


(ERA  Docket  No.  87-26-NG] 

Order  Granting  Blanket  Authorization 
To  Import  Natural  Gas;  Kimball  Energy 
Corp. 

AGENCY:  Economic  Regulatory 
Administration,  DOE. 
action:  Notice  of  order  granting  blanket 
authorization  to  import  natural  gas. 

SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  that  it  has 
issued  an  order  granting  Kimball  Energy 
Corporation  (Kimball)  blanket 
authorization  to  import  Canadian 
natural  gas  for  sale  in  the  domestic  spot 
market.  The  order  issued  in  ERA  Docket 
No.  87-26-NG  authorizes  Kimball  to 
import  up  to  75  Bcf  of  gas  over  a  two- 
year  period  beginning  on  the  date  of  first 
delivery. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Natural 
Gas  Division  Docket  Room,  GA-076, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585. 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
Federal  hoUdays. 

Issued  in  Washington,  DC,  August  20,  1987. 
Constance  L.  Buckley, 

Director.  Natural  Cas  Division,  Office  of 

Fuels  Programs.  Economic  Regulatory 

Administration. 

[FR  Doc.  87-19614  Filed  8-26-87;  8:45  am] 

BILUNG  COOE  64S<M)1-M 


[ERA  Docket  No.  87-44-NG] 

Application  To  Export  Natural  Gas  to 
Canada;  Northridge  Petroleum 
Marketing  U.S.,  Inc. 

agency:  Economic  Regulatory 
Administration,  DOE. 

ACTION:  Notice  of  application  for 
blanket  authorization  to  export  natural 
gas  to  Canada. 

SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
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on  August  14. 1987,  of  an  application 
from  Northridge  Petroleum  Marketing 
U.S.,  Inc.  (Northridge).  for  blanket 
authorization  to  export  natural  gas  to 
Canada  for  short-term  or  spot  market 
sales  to  customers,  including  gas 
distribution  companies,  electric  utilities, 
agriculture  users,  pipelines,  and 
industrial  and  commercial  end  users. 
Authorization  is  requested  to  export  up 
to  300  Bcf  of  natural  gas  over  a  two-year 
period  beginning  on  the  date  of  first 
delivery.  Northridge,  a  wholly-owned 
subsidiary  of  Northridge  Petroleum 
Marketing,  Inc.,  a  Canadian  corporation, 
is  currently  authorized  to  imprort  up  to 
100  Bcf  of  Canadian  natural  gas  over  a 
two-year  term  under  an  authorization 
issued  September  27, 1985,  in  ERA 
Docket  No.  85-14-NG.  Northridge  is  a 
corporation  registered  in  the  State  of 
Colorado  and  operates  solely  as  a 
natural  gas  marketing  company. 

Northridge  proposes  to  export  natural 
gas  either  as  a  broker  or  agent  on  behalf 
of  a  variety  of  U.S.  and/or  Canadian 
suppliers  and/or  foreign  purchasers,  or 
as  an  exporter  on  its  own  behalf  for  sale 
to  foreign  purchasers.  In  the  case  of  gas 
supplied  by  Canadian  suppliers,  such 
gas  will  be  imported  to  the  U.S.,  and 
exported  for  delivery  to  the  Canadian 
purchaser.  Northridge  intends  to  use 
existing  facilities  at  the  border  and 
within  the  United  States  for  the 
transportation  of  the  proposed  exports. 
Northridge  will  advise  the  ERA  of  the 
date  of  first  delivery  of  the  export  and 
submit  quarterly  reports  giving  details  of 
individual  transactions. 

The  application  is  filed  with  the  ERA 
pursuant  to  section  3  of  the  Natural  Gas 
Act  and  DOE  Delegation  Order  No. 
0204-111.  Protests,  motions  to  intervene, 
notices  of  intervention  and  written 
comments  are  invited. 
DATE:  Protests,  motions  to  intervene,  or 
notices  of  intervention,  as  applicable, 
and  written  comments  are  to  be  filed  no 
later  than  September  28, 1987, 
FOR  FURTHEB  INFORMATION; 
Robert  M.  Stronach,  Natural  Gas 
Division.  Economic  Regulatory 
Administration,  Forrestal  Building, 
Room  GA-076, 1000  Independence 
Avenue  SW..  Washington.  DC  20585, 
(202)  586-9222. 
Diane  ].  Stubbs,  Natural  Gas  and 
Mineral  Leasing,  Office  of  General 
Counsel.  U.S.  Department  of  Energy, 
Forrestal  Building,  Room  6-E042,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585.  (202)  586-666''. 
SUPPLEMENTARY  INFORMATION:  This 
export  application  will  be  reviewed 
pursuant  to  section  3  of  the  Natural  Gas 
Act  and  the  authority  contained  in  DOE 
Delegation  Order  No.  0204-111.  The 


decision  on  whether  the  export  of 
natural  gas  is  in  the  public  interest  will 
be  based  upon  the  domestic  need  for  the 
gas  and  on  whether  the  arrangement  is 
consistent  with  the  DOE  policy  of 
promoting  competition  in  the  natural  gas 
marketplace  by  allowing  parties  to 
freely  negotiate  their  own  trade 
arrangements.  The  applicant  asserts  that 
the  requested  authorization  would 
promote  competition  and.  in  light  of  the 
continuing  "gas  bubble",  would  benefit 
the  public  interest.  Parties,  especially 
those  that  may  oppose  this  application, 
should  comment  in  their  responses  on 
these  matters. 

Public  Comment  Procedures 

In  responses  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  wntten 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  apphcation  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  proceduraJ 
action  to  be  taken  on  the  application. 
All  protests,  motions  to  intervene, 
notices  of  intervention,  and  wntten 
comments  must  meet  the  requu'ements 
that  are  specified  by  the  regulations  in 
10  CFR  Part  590.  They  should  be  filed, 
with  the  .Natural  Gas  Division.  Office  of 
Fuels  Programs.  Economic  Regulatory 
Administration.  Room  GA-076.  RG-23, 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington,  DC  20585, 
(202)  586-9478.  They  must  be  filed  no 
later  than  4:30  p.m.  e.d.t.,  September  28, 
1987. 

The  Administrator  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided. 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  a 
trial-type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 


oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  590.316. 

A  copy  of  Northndge's  apphcation  is 
available  for  inspection  and  copying  in 
the  Natural  Gas  Division  Docket  Room, 
GA-076-A,  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8:00  a.m.  and  4:30  p.m..  Monday 
through  Friday,  except  Federal  holidays. 

issued  in  Washington.  DC.  August  20. 1987. 
Constance  L  Buckley, 
Director.  \'atiiral  Gas  Division,  Office  of 
Fuels  Programs,  Economic  Regulatory 
Administration. 

(FR  Doc.  87-19612  Filed  8-26-87;  8:45  am] 
BILUNG  CODE  MSO-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP87-488-<K)0  et  al.] 

Natural  Gas  Certificate  Filings;  United 
Gas  Pipe  Line  Co.  et  al. 

August  20,  1987. 

Take  notice  that  the  following  filings 
have  been  make  with  the  Commission: 

1.  United  Gas  Pipe  line  Co. 

[Docket  No,  CP87-486-000] 

Take  notice  that  on  August  10, 1987, 
United  Gas  Pipe  Line  Company  (United). 
P.O.  Box  1478,  Houston,  Texas  77251- 
1478,  filed  in  Docket  No.  CP87-483-000 
an  application  pursuant  to  section  7(b) 
of  the  Natural  Gas  Act  for  permission 
and  approval  to  abandon  a  firm  direct 
industrial  sales  service  to  Georgia- 
Pacific  Corporation  (Georgia-Pacific)  at 
a  point  near  Wanilla.  LavvTence  County, 
Mississippi,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  pubhc 
inspection. 

United  states  that  it  notified  Georgia- 
Pacific  by  letter  dated  August  4, 1986. 
that  its  present  firm  industrial  gas  sales 
contract  would  be  cancelled  effective 
7:00  a.m.  on  January  1, 1987.  United 
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further  states  that  continuation  of  the 
present  service  is  not  in  the  public 
interest  and  it  requests  that  the 
Commission  permit  the  termination  of 
the  direct  sale  senice  to  the  extent 
required. 

United  is  not  requesting  abandonment 
authority  of  any  facilities.  United  states 
that  the  subject  delivery  facilities  would 
be  left  in  place  to  accommodate  either 
future  transportation  service  or  new 
sales  service  if  appropriate  contractual 
arrangements  can  be  made.  United 
states  that  if  such  new  arrangements  are 
net  made,  it  will  file  to  abandon  such 
facilities. 

Comment  date:  September  10,  1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Tennessee  Gas  Pipeline  Co..  a 
Division  of  Tenneco  Inc. 

[Docket  No.  CP87-1.!1-0011 

Take  notice  that  on  August  5, 1987, 
Tu'nnessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  (Tennessee), 
P.O.  Box  2511,  Houston,  Texas  77001, 
filed  in  Docket  No.  CF87-131-001  an 
a.mendment  to  the  pending  Niagara  Spur 
Expansion  application  in  Docket  No. 
CP87-131-000  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  to  request  the 
following  additional  authorizations:  (1) 
Authorization  to  construct  and  operate  a 
4.500  horsepower  compressor  station  at 
Lockport,  New  York;  (2)  authorization  to 
operate,  on  a  permanent  basis,  the  1,000 
horsepower  compressor  facilities 
authorized  for  interim  service  in  Docket 
No.  CP86-251-000  at  Station  230B,  East 
Aurora,  New  York,  and  to  constiruct  and 
operate  an  additional  1,200  horsepower 
compressor  unit  at  Station  230B,  East 
Aurora.  New  York;  and  (3)  authorization 
for  phased  construction  and  operation  of 
the  proposed  facilities  as  the  need  for 
capacity  evolves,  all  as  more  fully  set 
forth  in  the  amendment  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Tennessee  requests  authority  to 
construct  and  operate  additional 
compression  for  its  Niagara  Spur 
Expansion  as  a  result  of  the  fact  that 
TransCanada  Pipelines  Ltd. 
(TransCanada)  would  deliver  gas  to 
Tennessee  at  the  Niagara  River  at  a 
pressure  of  700  psig  rather  than  867  psig. 
Tennessee  also  requests  that  the 
construction  and  operation  of  facilities 
be  authorized  in  phases  as  the  need  for 
capacity  evolves.  Tennessee  states  that 
each  phase  would  involve  the  following 
facilities  authorizations: 

Phase  I 

(1)  Authority  to  operate  on  a 
permanent  basis  the  3.500  horsepower 
compressor  facilities  authorized  for 


interim  service  in  Docket  No.  CP86-251- 
000  at  Station  233.  Livingston  County, 
New  York. 

(2)  Authority  to  operate  on  a 
permanent  basis  the  1,000  horsepower 
compressor  facilities  authorized  for 
interim  service  in  Docket  No.  CP86-251- 
000  at  Station  230B.  East  Aurora,  New 
York.  I 

Phase  II      I 

(1)  Authority  to  install  check 
measurement  and  authorization 
facilities  for  approximately  300,000  Mcf 
of  natural  gas  per  day  at  the  Niagara 
River. 

(2)  Authority  to  instruct  and  operate 
an  additional  1,200  horsepower 
compressor  unit  at  Station  230B,  East 
Aurora.  New  York. 

(3)  Authority  to  construct  and  operate 
a  4,500  horsepower  compressor  station 
at  Lockport,  Niagara  County.  Nw  York, 

Tennessee  states  that  the  total 
estimated  cost  of  the  revised  facilities  is 
$22,783,000,  fin  increase  of  $8,216,000 
over  the  $14,567,000  estimated  cost  of 
the  original  facilities  design.  Tennessee 
proposes  to  use  the  expanded  capacity 
to  handle  quantities  of  gas  for  Boundary 
Gas.  Inc.  (Boundary  Phase  2),  Canadian 
Gateway  Pipeline  System  (Canadian 
Gateway).  Ocean  State  Power  (Ocean 
State),  and  Tennessee's  own  system 
supply.  The  following  table  shows  the 
quantities  (in  Mcf  per  day)  proposed  by 
Tennessee  for  these  customers  in  the 
year  '  indicated. 


1987 

1968 

1989 

1990 

jbnnessee  Supply 

Blundary  Phase  2 

Canadian  Gateway 

Ocean  Slate    . 

10.0 
92.5 

40.0 
92.5 

1000 
92.5 
50.0 
50.0 

1500 
925 
50.0 

Total , 

102.5 

1325 

2925 

2925 

Tennessee  states  that  the  quantities 
designated  for  its  system  supply  are 
attributable  to  contracts  between 
Tennessee  and  KannGaz  Producers  Ltd. 
(up  to  125,000  Mcf  per  day  in  1990)  and 
Tennessee  and  TransCanada  (up  to 
25,000  Mcf  per  day  in  1990). 

Tennessee  proposes  to  delete  its 
request  to  provide  firm  transportation 
service  for  Canadian  Gateway  in  light  of 
the  Commission's  decision  to  dismiss 
Canadian  Gateway's  application  in 
Docket  No.  CP86-513-000.  It  is  stated, 
however,  that  Tennessee  expects 
Canadian  Gateway  to  file  a  new 
application  in  the  near  future  and  that 
Tennessee  would  file  a  separate 
application  to  provide  a  firm 


'  Each  "year"  is  the  twelve-month  period 
cominencing  November  1  of  the  year  indicated. 


transportation  service  for  Canadian 
Gateway. 

Tennessee  states  that,  in  the  event  the 
utilization  of  500,000  Mcf  per  day  of  the 
proposed  Niagara  Spur  capacity  is  not 
required  by  Ocean  State  as  is  now 
proposed  for  1989,  the  resulting 
available  capacity  would  be  available 
for  additional  firm  transportation 
service  for  Canadian  Gateway  until 
1990.  Tennessee  further  states  that,  to 
the  extent  firm  capacity  in  excess  of 
50,000  Mcf  per  day  is  not  available  on 
the  Niagara  Spur  as  of  November  1, 
1989,  and  Canadian  Gateway  requests 
such  additional  firm  transportation 
service,  Tennessee  would  seek 
authorization  to  render  that  service  and 
to  construct  and  operate  the  facilities 
required  for  such  service. 

Tennessee  states  that  it  plans  to 
transport  50,000  dekatherms  per  day  for 
Ocean  State  through  the  expansion 
proposed  in  this  docket  from  the  date 
Tennessee  is  ready  to  commence  firm 
transportation  to  Ocean  State 
(estimated  to  be  November  1. 1989)  until 
the  date  that  the  capacity  must  be 
recalled  for  Tennessee's  system  supply 
(November  1. 1990.  when  Tennessee's 
firm  purchase  commitment  for  the 
KannGaz  and  TransCanada  volumes 
reaches  150,000  Mcf  per  day)  after  which 
time  service  would  be  rendered  as 
proposed  by  Tennessee  at  Docket  No, 
CP87-132-000.  Tennessee  asserts  that  its 
application  at  Docket  No.  CP87-132-0C0 
will  be  amended  in  the  very  near  future 
to  request  authorization  to  use  the 
above  referenced  capacity  in  the 
Niagara  Spur  until  that  capacity  is 
needed  for  Tennessee's  system  supply. 

Authorization  to  operate  Phase  I 
facilities  is  requested  by  November  1, 
1987,  when  system  supply  and  Boundary 
Phase  2  volumes  are  scheduled  to  flow. 
Tennessee  states  that  no  additional 
facilities  construction  would  be  required 
for  this  phase;  Tennessee  would  only 
need  authority  to  operate  compression 
that  is  being  constructed  pursuant  to  its 
certificate  authorization  in  Docket  .No. 
CP86-251-000.  It  is  stated  that  if  Phase  I 
authorization  is  not  received  by  the  date 
on  which  all  permanent  facilities  for 
Boundary  Phase  2  transportation  are  in 
service,  there  would  be  a  gap  in 
authorization  for  the  compression 
facilities  due  to  pregranted 
abandonment  in  Docket  No.  CP86-251- 
000. 

Tennessee  states  that  Phase  II 
facilities  would  be  required  to  be  ready 
for  service  on  .November  1. 1989,  when 
any  combination  of  the  above- 
mentioned  designated  uses  exceeds 
132,500  Mcf  per  day. 
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Tennessee  asserts  that  the  proposed 
phasing  of  construction  and  operation  is 
desirable  because  it  would  postpone 
expenditures  until  such  time  as  they  are 
necessary  to  handle  scheduled 
deliveries  and  because  it  would  allow 
Phase  I  volumes  to  flow  while  any 
necessary  environmental  review  of 
Phase  II  construction  is  completed. 

Comment  dale:  September  10,  1987,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

Tennessee  Gas  Pipeline  Co.,  a  Division 
of  Tenneco,  Inc. 

[Docket  No.  CP87^183-000) 

Take  notice  that  on  August  5.  1987, 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco,  Inc.  (Tennessee). 
P.O.  Box  2511,  Houston.  Texas  77252, 
filed  in  Docket  No.  CP87-4«a-000,  an 
application  pursuant  to  section  7(h)  of 
the  Natural  Gas  Act  for  Authorization  to 
abandon  the  following  described 
facihties: 

1.  2.7  miles  of  26'  pipeline  from  M.P. 
527A-104  +  7.7  to  M.P.  527A-105  + 
O.OOO; 

2.  The  26'  underwater  Mississippi 
River  crossing,  Line  No.  527.^-100  from 
MLV  527A-105  +  0.00  to  MP.  527A-105 
+  0.80. 

all  located  in  Plaquemines  Parish, 
Louisiana,  and  all  as  more  fully  set  forth 
in  its  request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Tennessee  proposes  to  remove  and 
salvage  1,050  feet  of  the  26"  Mississippi 
River  crossing.  The  remaining  .55  mile  of 
the  Mississippi  River  crossing  and  the 
contiguous  2.7  miles  of  26'  pipeline 
would  be  abandoned  in  place,  it  is 
stated. 

Tennessee  states  that  the  facilities 
proposed  to  be  abandoned  constitute 
one  of  three  river  crossings  through 
which  gas  can  be  moved  on  Tennessee's 
system  from  the  South  Pass  gas  supply 
areas  southeast  of  the  Mississippi  River 
to  Tennessee's  facilities  northeast  of  the 
Mississippi  River,  from  whence  the  gas 
would  flow  to  Tennessee's  Compressor 
Station  527.  Because  of  declining 
deliverability  in  the  South  Pass  gas 
supply  area,  it  is  stated  that  the  facilities 
remaining  in  place  after  abandonment 
as  proposed  herein  would  be  adequate 
to  move  all  gas  available  from  the  South 
Pass  gas  supply  area  into  Tennessee's 
facilities  northwest  of  the  Mississippi 
River. 

Tennessee  estimates  that  the  cost  of 
removing  1,050  feet  of  the  Mississippi 
River  crossing  and  abandoning  in  place 
the  remaining  0.55  mile  of  the 
Mississippi  River  crossing  would  be 


$420,500.  Tennessee  further  estimates 
that  the  1.050  feet  of  pipe  would  have  a 
salvage  value  of  S5.500.  Cost  of 
abandoning  the  contiguous  2.7  miles  of 
pipe  in  place  is  estimated  to  be  S40,000. 
it  IS  stated. 

Tennessee  submits  that  abandonment 
of  these  facilities  is  in  the  public  interest 
in  that  such  abandonment  would  avoid 
the  cost  of  replacing  the  26*  river 
crossing  that  would  otherwise  be 
req\iired  because  of  dredging  operations 
in  the  Mississippi  River. 

Comment  date:  September  20. 1987,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

VViUiams  Natural  Gas  Co. 

[Docket  No.  CP87^"-000) 

Take  notice  that  on  August  3,  1987, 
Williams  Natural  Gas  Company  [WNG], 
P.O.  Box  3288,  Tulsa.  Oklahoma  74101, 
filed  in  Docket  .No,  CP87^"-(XXi  an 
application  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  installation  of 
compression  facilities  and  replacement 
of  approximately  78,6  miles  of  16-inch 
pipeline  on  WNG's  Cotton  'V'alley- 
Saginaw  16-inch  pipeline,  and  the 
abandonment  of  certain  compression 
facilities,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Com.mission  and  open  to  public 
inspection. 

Specifically,  'V\'NG  seeks  authority  to 
replace  approximately  78.6  miles  of  16- 
inch  pipeline  and  appurtenant  facilities 
between  Washmgton  County.  Oklahoma 
and  .Newton  Co-onty,  Missouri;  construct 
approxim.ately  0.9  mile  of  16-inch 
pipeline  and  abandon  approximately  1.0 
mile  of  16-inch  pipeline  in  Washington 
County,  Oklahoma;  reclaim  the  4.000- 
horsepower  Buffalo  compressor  station 
in  Harper  County,  Oklahoma;  construct 
the  Cotton  Valley  compressor  station  in 
aWashington  County,  Oklahoma  using 
horsepower  from  the  Buffalo  compressor 
station;  install  a  4.250-horsepower 
turbine  compressor  at  the  existing 
Saginaw  compressor  station  in  Newton 
County.  Missouri;  abandon  the  eight  170- 
horsepower  compressor  units  at  the 
Welch  compressor  station  in  Craig 
County,  Oklahoma,  by  reclaim;  reclaim 
ten  170-  and  one  660-horsepower 
compressor  units  at  the  Saginaw 
comipressor  station.  'WNG  states  that  the 
proposed  projects  would  enable  WNG 
to  more  reliably  serve  the  growing  Jopiin 
and  Springfield,  Missouri  market  areas 
during  peak  periods  and  to  allow  for 
automation  of  this  portion  of  WNG's 
pipeline  system. 

WNG  asserts  ihat  the  estimated  cost 
of  the  proposed  facilities  is  $23,324,132, 


which  will  be  paid  from  treasury  cash. 
The  total  estimated  reclaim  cost  for  the 
porposed  abandonments  is  $1,099,000 
with  a  salvage  value  of  $2,245,835,  it  is 
stated. 

Comment  date:  September  10. 1987.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice 

5.  Wyoming-California  Pipeline  Co. 

[Docket  No,  CF'8--4~9-0!X)] 

Take  notice  that  on  August  4. 1987, 
Wyoming-California  Pipeline  Company 
(Applicant).  P.O.  Box  1037.  Colorado 
Springs.  Colorado  80944,  filed  in  Docket 
No.  CP87-479-000  an  application 
pursuant  to  section  7(c)  and  7(b)  of  the 
Natural  Gas  Act  and  Subparts  E  and  F 
of  Part  157  of  the  Commission's 
Regulations  thereunder  for  (A)  an 
optional  certificate  of  public 
convenience  and  necessity  authorizing: 
(1)  The  construction  and  operation  of 
facilities.  (2)  the  transportation  of 
natural  gas  in  interstate  commerce,  and 
(3)  conditional  pregranted  abandonment 
authority;  and  (B)  a  blanket  certificate 
authorizing  the  construction  and 
operation  of  facilities,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Applicant  states  it  is  a  general 
partnership  whose  partners  are  Coastal 
Western  Pipeline  Company  and  GIG 
Western  Pipeline  Company. 

Applicant  asserts  it  does  not  have  any 
present  operations  but  would,  upon 
Commission  approval  of  the  certificate 
requested  herein,  be  a  natural  gas 
company  engaged  in  the  transportation 
of  natural  gas  in  interstate  commerce 
and  would  be  subject  to  the 
Commission's  jurisdiction  under  the 
NGA. 

Applicant,  as  more  fully  set  forth, 
proposes  to  construct  and  operate  a 
major  natural  gas  transmission  system 
to  transport  natural  gas  to  (1)  serve  the 
requirements  of  the  enhanced  oil 
recovery  ("EOR")  operations  in  the 
heavy  oil  fields  in  Kern  County. 
California  and  (2)  serve  such  other 
natural  gas  requirements  which  may  be 
in  the  proximity  of  the  proposed  pipeline 
system.  AppUcant  proposes  to  serve  as 
an  open  access  transporter  as  provided 
by  Subpart  G  of  Section  284.221  of  the 
Commission's  Regulations.  Applicant 
asserts  it  does  not  propose  to  make  any 
sale  in  interstate  commerce  of  natural 
gas  for  resale  for  ultimate  public 
consumption  for  domestic  commercial, 
industrial  or  any  other  use. 

Applicant  proposes  to  construct  and 
operate  approximately  1.000  miles  of 
pipeline  and  ten  compressor  units  .' 
totalling  53.000  compression 
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tiorsppower.  The  proposed  pipeline 
would  extend  in  a  generally 
southwesterly  direction  from  a  point  in 
the  vicinity  of  Hams  Fork,  Lincoln 
County,  Wyoming,  to  Piute  Junction,  San 
Bernardino  County,  California  ("Piute 
Junction"),  and  then  in  a  generally 
westerly  direction  to  its  terminus  in  the 
vicinity  of  Bakersfield,  Kem  County, 
California  ("Bakersfield").  It  is 
( stimatud  that  the  facilities  would  cost 
5665,510,000. 

Applicant  states  that  the  facilities 
would  have  an  initial  capacity  to 
transport  a  total  of  up  to  650  \!Mcf  per 
(lay;  up  to  400  .M.Mcf  per  day  fro.m  the 
Overthrust  area  to  Piute  Junction  and  up 
to  an  additional  250  MMcf  per  day  from 
Topock  to  Piute  Junction,  then  the 
rombined  amount  from  Piute  Junction  to 
['.ikersfield. 

The  subject  filing  includes  the 
following  provisions; 

(1)  Applicant  proposes  a  facility 
equalization  charge  which  would  be 
applicable  to  short-term  service. 
Applicant  states  that  this  charge  is 
required  in  order  to  insure  that  short- 
term  shippers  pay  their  proportionate 
share  of  the  depreciation  expense. 

(2)  In  Article  2.2  of  the  proposed 
Genera!  Terms  and  Conditions, 
Applicant  states  it  reserves  the  right  to 
suspend  receipts  or  deliveries  in  order  to 
reduce  any  out-of-balance  conditions. 

(3)  In  Article  3  of  the  proposed  general 
terms  and  conditions,  Applicant  states 
that  the  requests  for  firm  transportation 
service  should  be  ranked  on  the  basis  of 
the  term  of  service  requested  and  the 
ma.ximum  receipt  volume. 

(4)  In  Article  3  of  the  proposed 
General  Terms  and  Conditions, 
Applicant  states  that  priority  for  firm 
service  shall  be  based  upon  the 
economic  value  of  the  transaction  to 
Applicant,  with  the  transaction 
producing  the  greatest  economic  value 
having  the  highest  priority  of  service. 

(5)  Applicant  refers  to  Original  Sheet 
Uo.  4.  as  attached,  for  proposed  rates. 

It  is  stated  that  the  Applicant  is  filing 
concurrently  and  would  accept  a 
blanket  transportation  certificate  under 
§  284.221  of  the  Commission's 
Regulations  and  would  comply  with  the 
conditions  set  forth  in  Subpart  A  of  Part 
284  of  such  regulations. 

Schedule  of  Transportation  Rates 


Schedule  of  Transportation  Rates— 
I         Continued 


Rai9  scnedule 


Rates  per  Md 
(Note  1) 


Rate  sc^,edule 


Rates  per  Mcf 
(Note  1) 


WC-F- 
Gas  Sopptv  A/ea  Segnier*t- 

Re&er"rfa;ion  rate         

Comnxxlirv  rate „. 

AuUxxized  overrun  rato».. 


Mint- 
mum 

Maxi- 
mom 

SO 
050 
O.SO 

$1.83 
1.47 
7.49 

Una'jihonzed  overrun  rate 

Anschutz  to  Sakersf>eld  Segment — 

Reservation  Hale 

Ckimmodity  mte 

AuthcTZOd  overrun  rate 

Unauthonzod  overrun  rate 

Topock  to  BaKersheld  Segmenl— 

Reservation  rate 

Ck)mmodity  fate 

AutborueO  overrun  rate 

UnauthorLze^  overrun  rate 

WC-1: 
Gas  SL'pply  Area  Segment— 

CommoOity  rate 

Authorized  wierrun  rate  (Note  2) 

UnauttK>a2ed  overrun  rate 

Anscnutz  to  Bakersfield  Segment- 
Commodity  rale 

Autnoiraed  tnenur  rate  (Note  2) 

Unauttionzed  overrun  rale 

Topock  to  Bakersfield  Segment — 

Commodity  rale 

Authorized  overrun  rale  (Note  2).... 

Uruuthoraed  overrun  rate 


Notes, — (1)  Rates  are  stated  in  Mcf  at  a 
pressure  base  of  14.73  p.s.i.a. 

(2)  The  Authorized  Overrun  Rate  for  WC-I 
shall  be  the  same  as  the  Commodity  Rate 
stated  in  EL\hibit  B  of  the  Transportation 
Service  Agreement  (Agreement). 

Comment  date:  September  10, 1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

6.  Wyoming-California  Pipeline  Co. 

[Docket  No.  CP87-18G-OO0J 

Take  notice  that  on  August  4, 1987, 
Wyoming-California  Pipeline  Company 
(Applicant),  P.O.  Box  1087,  Colorado 
Springs,  Colorado  80944,  filed  in  Docket 
No.  CP87-480-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  ("NGA").  15  U.S.C.  717flc),  and 
§  284.221  of  the  Federal  Energy 
Regulatory  Commission's 
("Commisaion")  Regulations  thereunder 
for  authorisation  to  provide  open  access 
non-discriminatory  transportation 
service  for  others,  all  as  more  fully  set 
forth  in  tha  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection- 
Wyoming-California  states  it  is  a 
general  partnership  whose  partners  are 
Coastal  Western  Pipeline  Company  and 
CIG  Western  Pipeline  Company. 

It  is  further  stated  that  Wyoming- 
California  does  not  have  any  present 
operations  but  would,  upon  the 
Commission's  issuance  of  the  optional 
expedited  certificate  of  public 
convenience  and  necessity  requested  in 
Wyoming-California  Pipeline  Company, 
Docket  No.  CP87^8O-O00,  be  a  natural' 
gas  company  engaged  in  the  business  of 
transporting  natural  gas  in  interstate 
commerce  and  thus  subject  to  the 


Commission's  jurisdiction  under  the 
NGA. 

Comment  date:  September  10. 1987.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

7.  Natural  Gas  Pipeline  Co.  of  America 

[Docket  \o.  CP87-}a4-000] 

Take  notice  that  on  August  5, 1987, 
Natural  Gas  Pipeline  Company  of 
America  (NGPL),  701  East  22nd  Street, 
Lombard  Illinois  60148,  filed  in  Docket 
No.  CP87-484-000  an  application 
pursuant  to  section  7(b)  and  7(c)  and  for 
permission  and  approval  to  abandon  a 
portion  of  its  firm  sales  service  and  for 
authority  to  convert  the  abandoned 
sales  service  to  firm  transportation,  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  and  open  to  public 
inspection. 

NGPL  states  that  its  sales,  while  fairly 
stable  from  1975  to  1985,  have  declined 
dramatically  since  1985.  NGPL  notes 
that  its  annual  sales  fell  from  991  Bcf  in 
1984-1985  to  401  Bcf  in  1986-1987  and 
that  its  average  daily  sales  have  slipped 
from  a  historical  level  of  nearly  3.0  Bcf 
per  day  to  only  0.1  Bcf  in  March  and 
April  of  1987.  ISIGPL  estim.ates  that  its 
sales  for  the  next  12  months  will  not 
exceed  200  Bcf.  NGPL  indicates  that 
even  its  winter  season  sales  are  minimal 
except  on  peak  days. 

NGPL  asserts  that  the  sales  decline 
threatens  its  viability  as  a  long-term 
supplier  in  its  traditional  market  area. 
NGPL  further  asserts  that  it  cannot 
afford  to  maintain  a  gas  inventory 
necessary  for  a  full  merchant  role  if  it 
continues  in  the  role  of  a  swing  supplier 
for  many  of  its  customers.  It  is  explained 
that  NGPL's  take  or  pay  and  physical 
take  obligations  to  producers  preclude  it 
from  continuing  to  develop  and  maintain 
large  gas  reserves  in  the  current  market 
environment. 

To  address  what  it  regards  as  an 
untenable  position,  NGF'L  asserts  that  it 
must  adjust  its  gas  supply  to  the  realities 
of  current  gas  markets  and  therefore 
seeks  to  bring  its  sales  certificates  in 
line  with  current  conditions.  Specifically 
NGPL  proposes  to  reduce  the  aggregate 
Daily  Contract  Quantities  (DCQ's)  under 
Rate  Schedules  DMQ  and  G-1  by  20 
percent,  or  about  0.7  Bcf  per  day  to  a 
level  of  2.8  Bcf  per  day.  NGPL  further 
proposes  to  reduce  its  customers'  Daily 
Quantity  Entitlements  to  the  extent 
required  to  reflect  the  proposed  new 
DCQ  levels.  NGPL  also  requests 
authority  to  render  firm  transportafion 
service  for  each  of  its  customers, 
corresponding  to  the  volume  of  the 
reduction  in  sales  DCQ's.  NGPL  propose 
that  the  conversion  to  firm 
transportation  be  subject  to  the  terms  of 
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NGPL's  Rate  Schedule  FTS  or  successor 
rate  schedules.  NGPL  notes  that  its  DCQ 
adjustments,  while  similar  to  what  could 
be  done  under  Order  No.  436,  are 
proposed  outside  of  Order  No.  436 
because  NGPL  cannot  afford  to  wait 
until  completion  of  the  Order  No.  436 
transition  period  to  begin  to  solve  its 
critical  problems. 

It  is  stated  that  the  specific  proposed 
DCQ  conversions  for  each  customer  are 
shown  in  Summary  of  Contract 
Quantities  which  is  available  from  the 
Federal  Energy  Regulatory  Commission, 
825  N.  Capitof  St.,  NE,  Washington,  DC 
20426. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE..  Washington.  DC 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (IB  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary: 
[FR  Doc.  87-19632  Filed  8~26-«7;  8:45  am] 

BILUNQ  COOC  6717-01-M 


(Docket  No.  CP87-461-000] 

Request  Under  Blanket  Authorization, 
Tennessee  Gas  Pipeline  Company 

August  20, 1987, 

Take  notice  that  on  July  24, 1987, 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  (Applicant), 
P.O.  Box  2511,  Houston,  Texas  77252, 
filed  at  Docket  No.  CP87-461-000  a 
request  pursuant  to  §§  157.205  and 
157.211  of  the  Commissions  Regulations 
(18  CFR  157.205  and  157.211).  as 
supplemented  on  August  17, 1987,  and 
Applicant's  blanket  authority  granted  at 
Docket  No.  CP82^1 3-000  on  September 
1, 1982,  for  permission  to  establish  an 
additional  sales  tap  and  metering 
facilities  for  the  Town  of  Centerville, 
Tennessee  (Centerville),  all  as  more 
fully  set  forth  in  the  request  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Applicant  states  that  the  proposed 
additional  sales  point  and 
interconnection  would  enable 
Centerville  to  accommodate  the  need  for 
additional  natural  gas  in  a  developing 
area  northeast  of  Centerville. 

Applicant  also  states  that  the 
proposed  sales  point  would  consist  of  a 
2-inch  hot  tap  to  be  placed  on 
Tennessee's  Line  No.  500-1  at  M.P.  559- 
1-5.9  in  Hickman  County.  Tennessee, 
and  metering  facilities,  includmg 
regulation,  to  be  located  on  property 
provided  by  Centerville. 

Applicant  further  states  that 
Centerville  has  not  provided  an  estimate 
of  the  quantity  of  gas  to  be  delivered 
through  the  proposed  facility,  but 
Applicant  states  that  its  estimated 
incremental  quantity,  if  any,  delivered 
through  the  proposed  facility  would  not 
exceed  150  Mcf  (154  dtj  during  the  first 
heating  season  and  would  not  increase 
Centerville's  m.aximum  daily  quantity. 

Because  Centerville's  maximum  daily 
quantity  would  not  be  increased  and 
because  of  the  relative  proximity  of 
Centerville  deliverj'  points  (Centerville 
and  Only),  there  would  be  no  impact  on 
Tennessee's  peak  day  and  annual 
deliveries  as  a  result  of  the  proposed 
facilities,  it  is  stated. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  S  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 


time  allowed  for  filing  a  protest.  If  a 

protest  is  filed  and  not  withdrawn 

within  30  days  after  the  time  allowed  for 

filing  a  protest,  the  instant  request  shall 

be  treated  as  an  application  for 

authorization  pursuant  to  section  7  of 

the  Natural  Gas  Act. 

Kenneth  F.  Plumb. 

Secretary. 

[FR  Doc.  87-19631  Filed  8-26-87;  8:45  am] 

BILLING  CODE  6717-01-11 


(Docket  Nos.  RPei-54-033,  RPe7-26-009, 
andRP85-178-016| 

Rate  Change  Filing;  Tennessee  Gas 
Pipeline  Co.,  a  Division  of  Tenneco  Inc. 

August  20, 1987. 

Take  notice  that  on  August  17, 1987, 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  (Tennessee) 
tendered  for  filing  revised  tariff  sheets 
in  Second  Revised  Volume  No.  1  and 
Original  Volume  No.  2  to  its  FERC  Gas 
Tariff  to  be  effective  August  1, 1987.' 

Tennessee  states  that  it  is  filing  these 
revised  tariff  sheets  pursuant  to  Opinion 
No.  249-A  and  the  Order  Approving 
Uncontested  Offers  of  Settlement  in 
Docket  Nos.  RP8S-178.  et  al.  both  issued 
July  31, 1987.  Tennessee  states  that  in 
accord  with  these  orders  it  is 
establishing  new  base  tariff  rates  to  be 
effective  August  1, 1987  and  is 
eliminating  the  minimum  bill  charge 
provisions  from  its  sales  and 
transportation  rate  schedules. 

Tennessee  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
customers  and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  (18  CFR  385.211, 
385.214  )  All  such  motions  or  protests 
should  be  filed  on  or  before  August  27, 
1987.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 


'  The  revised  tanfT  sheeti  are  listed  in  the 
appendix. 
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with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 

Secretary. 

.Appendix 

Second  Revised  Volume  No.  1 

First  Revised  Sheet  No.  1 
Third  Revised  Sheet  No.  20 
Original  Sheet  No.  20A 
Fourth  Revised  Sheet  No.  21 
Second  Revised  Sheet  Nos.  22-24 
Original  Sheet  No.  39 
Original  Sheet  Nos.  40  through  45 
First  Revised  Sheet  Nos.  47-18 
First  Revised  Sheet  .No.  53 
First  Revised  Sheet  Nos.  57-59 
First  Revised  Sheet  Nos.  77-81 
Substitute  First  Revised  Sheet  No.  110 
Second  Revised  Sheet  No.  110 
Original  Sheet  No.  IIOA 
First  Revised  Sheet  No.  llOA 
Substitute  First  Revised  Sheet  No.  115 
Second  Revised  Sheet  No.  115 
Substitute  First  Revised  Sheet  No.  118 
Second  Revised  Sheet  No.  116 
First  Revised  Sheet  Nos.  219-224 
First  Revised  Sheet  No.  230 
First  Revised  Sheet  No.  242 
First  Revised  Sheet  Nos  350-359 
Original  Sheet  Nos.  360-367 

Original  Volume  \'o.  2 

First  Revised  Sheet  No.  1 

Substitute  Fourth  Revised  Sheet  No.  5 

Substitute  Third  Revised  Sheet  No.  6 

Substitute  Second  Revised  Sheet  No.  7 

Substitute  Third  Revised  Sheet  No.  8 

Substitute  Third  Revised  Sheet  No.  9 

Substitute  Original  Sheet  No.  10 

First  Revised  Sheet  Nos.  15-17 

First  Revised  Sheet  Nos.  50-51 

First  Revised  Sheet  Nos.  60-61 

First  Revised  Sheet  No.  78 

First  Revised  Sheet  No.  104 

First  Revised  Sheet  Nos.  105  through  118 

First  Revised  Sheet  No.  119 

First  Revised  Sheet  Nos.  120  through  133 

First  Revised  Sheet  No.  134 

First  Revised  Sheet  Nos.  135  through  148 

First  Revised  Sheet  No.  158 

First  Revised  Sheet  Nos.  181-182 

First  Revissd  Sheet  No.  196 

First  Revised  Sheet  No.  208 
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BIUJNO  CODE  6717-01-M 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-487  FRL-3252-7] 

Pesticide  Tolerance  Petition 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice, 


SUMMARY:  This  notice  announces  the 
filing  of  a  pesticide  petition  for  an 
exemption  from  the  requirment  of  a 
tolerance  for  the  biological  insecticide 
UCB-87  (codling  moth  granulosis 
technical  concentrate  containing  at  least 
2  X  10'*  capsules/gram).  Dr.  Louis  A. 
Falcon  petitioned  for  this  exemption. 
ADDRESS:  By  mail,  submit  comments 
identified  by  the  document  control 
number  [PF-487]  to  the  following 
address. 

Information  Services  Section  (TS-757C), 
Attn:  Product  Manager  (PM)  17, 
Program  Management  and  Support 
Division,  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  Street  SW„  Washington.  DC  20460 
In  person,  bring  comments  to: 
Information  Services  Section  (TS- 
757C)  Room  236,  CM  -2  1921  Jefferson 
Davis  Highway,  Arlington,  VA  22202. 
Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  Written  comments 
filed  in  response  to  this  notice  will  be 
available  for  public  inspection  in  the 
Information  Services  Section  office  at 
the  address  given  above,  from  8  a.m.  to  4 
p.m..  Monday  through  Friday,  except 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

By  mail:  Joseph  M.  Tavano,  Acting 
Product  Manager  (PM)  17,  Registration 
Division  (TS-767C).  Environmental 
Protection  Agency,  Office  of  Pesticide 
Programs.  401  M  Street  SW.. 
Washington,  DC  20460 
Office  location  and  telephone  number 
Room  207,  CM  #2, 1921  Jefferson 
Davis  Highway.  Arhngton,  VA  22202. 
(703 1-557-2690. 
"supplementary  INFORMATION:  EPA  has 
received  a  pesticide  petition,  PP  7G3548, 
from  Dr.  Louis  A.  Falcon,  Professor  of 
Entomology  and  Insect  Pathologist, 
University  of  California.  349  Hilgrad 
Hall.  Berkley,  CA  94720,  requesting  an 
exemption  from  the  requirement  of  a 
tolerance  for  the  biological  insecticide 
UCB-87  (codling  moth  granulosis  virus 
technical  concentrate  containing  at  least 
2  X  10'*  capsules/gram)  to  be  used  on 
applies,  pears,  walnuts,  plums,  and 
prunes  in  connection  with  an 
experimental  use  permit.  Residues 
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would  be  determined  by  biological 
laboratory  techniques. 

Authority:  21  U.S.C.  346a. 

Dated:  August  19. 1987. 
James  W.  Akerman, 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 
(FR  Doc.  87-19653  Filed  8-26-87;  8:45  am) 
BILUNG  CODE  S56O-S0-M 


[OPP-180742;  FRL-3253-3] 

Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  granted  specific 
exemptions  for  the  control  of  various 
pests  to  the  23  States  listed  below  and 
eight  crisis  exemptions  initiated  by 
various  States.  Also  hsted  are  five 
denials  from  EPA  of  requests  for  specific 
exemptions  from  the  Department  of 
Agriculture  in  various  States.  These 
exemptions,  issued  during  the  months  of 
May  and  June,  are  subject  to  application 
and  timing  restrictions  and  reporting 
requirements  designed  to  protect  the 
environment  to  the  maximum  extent 
possible.  Information  on  these 
restrictions  is  available  from  the  contact 
persons  in  EPA  listed  below. 
DATES:  See  each  specific  or  crisis 
exemption  for  its  effective  dates. 
FOR  FURTHER  INFORMATION  CONTACT: 
See  each  emergency  exemption  for  the 
name  of  the  contact  person.  The 
following  information  applies  to  all 
contact  persons:  By  mail: 
Registration  Division  (TS-767C).  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SW.. 
Washington.  DC  20460 
Office  location  and  telephone  number: 
Room  716.  CM  #2, 1921  Jefferson 
Davis  Highway,  Arlington,  V.^  (703- 
557-1806). 
SUPPLEMENTARY  INFORMATION:  EPA  has 
granted  specific  exemptions  to  the: 

1.  Arkansas  State  Plant  Board  for  the 
use  of  iprodione  on  rice  to  control 
sheath  blight;  May  29,  1987  to  September 
1, 1987.  (Stan  Austin) 

2.  Arkansas  Plant  Board  for  the  use  of 
bromoxynil  on  rice  (dry  seeded)  to 
control  hemp  sesbania,  morningglorj', 
pale  smartweed,  and  cocklebur;  May  8, 
1987  to  August  1, 1987.  (Jim  Tompkins) 

3.  California  Department  of  Food  and 
Agriculture  for  the  use  of  glyphosate  on 
dates  to  control  Bermudagrass;  June  17, 
1987  to  December  1, 1987.  (Stan  Austin) 

4.  California  Department  of  Food  and 
Agriculture  for  the  use  of  formetanate 
hydrochloride  on  strawberries  to  control 


two-spotted  mites;  June  30. 1987  to  June 
29. 1988.  (Libby  Pemberton) 

5.  California  Department  of  Food  and 
Agriculture  for  the  use  of  carbaryl  on 
pomegranates  to  control  filbert  moth; 
June  18, 1987  to  August  31-,  1987,  (Libby 
Pemberton) 

6.  Florida  Department  of  Agriculture 
and  Consumer  Services  for  the  use  of 
cyromazine  on  tomatoes  grown  for  fresh 
market  only  to  control  leafminers;  May 
27. 1987  to  December  31, 1987.  Florida 
had  initiated  a  crisis  exemption  for  this 
use.  (Gene  Asbury) 

7.  Georgia  Department  of  Agriculture 
for  the  use  of  permethrin  on  southern 
peas  to  control  cowpea  curculio;  June  30, 
1987  to  October  31, 1987.  Georgia  had 
intiated  a  crisis  exemption  for  this  use 
(Libby  Pemberton) 

8.  Idaho  Department  of  Agriculture  for 
the  use  of  fiuvalinate  on  alfalfa  grown 
for  seed  to  control  aphids.  weevils,  and 
grasshoppers;  June  9, 1987  to  August  31, 
1987.  (Gene  Asbury) 

9.  Idaho  Department  of  Agriculture  for 
the  use  of  iprodione  on  irrigated 
potatoes  to  control  Sclerotmia  stem  rot; 
June  2,  1987  to  July  31, 1987.  (Jim 
Tompkins] 

10.  Idaho  Department  of  Agriculture 
for  the  use  of  cypermethrin  on  dry  bulb 
onions  to  control  onion  thrips:  May  18, 
1987  to  September  15, 1987.  (Stan 
Austin) 

11.  Illinois  Department  of  Agriculture 
for  the  use  of  sethoxydim  on  snap  beans 
to  control  Johnsongrass;  June  17, 1987  to 
August  31, 1987.  (Jim  Tompkins) 

12.  Louisiana  Department  of 
Agriculture  for  the  use  of  iprodione  on 
rice  to  control  sheath  blight;  May  29, 
1987  to  September  1. 1987.  (Stan  Austin) 

13.  Louisiana  Department  of 
Agriculture  for  the  use  of  bromoxynil  on 
rice  to  control  hemp  sesbania, 
morningglor>',  and  cocklebur;  May  12, 
1987  to  August  1, 1987.  (Jim  Tompkins) 

14.  Maine  Department  of  Agriculture. 
Food,  and  Rural  Resources  for  the  use  of 
iprodione  on  potatoes  to  control 
Sclerotinia:  June  10, 1987  to  July  31. 1987. 
(Jim  Tompkins) 

15.  Massachusetts  Department  of 
Food  and  Agriculture  for  the  use  of 
metalaxyl  on  cranberries  to  control 
Phytophthora;  June  5, 1987  to  December 
1,  1987.  (Jim  Tompkins) 

16.  Michigan  Department  of 
Agriculture  for  the  use  of  fluazifop-butyl 
on  celery  to  control  grassy  weeds;  May 
13, 1987  to  September  1, 1987.  (Libby 
Pemberton) 

17.  Michigan  Department  of 
Agriculture  for  the  use  of  Pro-Gro  (50% 
thiram/30%  carboxin)  on  onion 
seedlings  to  control  onion  smut;  May  1. 
1987  to  April  30. 1988.  (Stan  Austin) 


18.  Minnesota  Department  of 
Agriculture  for  the  use  of  sethoxydim  on 
snap  beans  to  control  wild  proso  millet; 
June  10. 1987  to  August  31. 1987.  (Jim 
Tompkins) 

19.  Minnesota  Department  of 
Agriculture  for  the  use  of  ( ±  )-2-[4.5- 
dihydro-4-methyl-4-(l-methylethyl)-5- 
oxo-l-H-imidazol-2-yl]-5-ethyl-3- 
pyridinecarboxylic  acid  on  soybeans  to 
control  Jerusalem  artichokes;  May  22, 
1987  to  June  30.  1987.  Solicitation  of 
public  comment  was  published  in  the 
Federal  Register  of  May  27, 1987  (52  FR 
19775),  no  comments  were  received.  The 
exemption  was  granted  based  on  the 
finding  that  there  are  no  registered 
alternative  pesticides  which  will  provide 
adequate  control  of  this  pest  is 
soybeans.  A  significant  economic  loss 
may  result  if  an  effective  pesticide  is  not 
made  available  to  those  soybean 
growers  with  fields  infested  with 
Jerusalem  artichokes.  Residues  of 
imazethapyr  will  not  exceed  0,1  ppm  in 
soybeans.  This  residue  level  can  be 
toxicologically  supported  and  will  not 
pose  a  threat  to  the  public  health.  The 
percent  PADI  occupied  by  all  current 
uses  is  0.023  percent.  The  proposed  use 
should  not  pose  an  unreasonable  hazard 
to  the  environment.  (Libby  Pemberton) 

20.  Mississippi  Department  of 
Agriculture  for  the  use  of  iprodione  on 
nee  to  control  sheath  blight:  May  29, 
1987  to  September  1, 1987.  (Stan  Austin) 

21.  Mississippi  Department  of 
Agriculture  and  Commerce  for  the  use  of 
bromoxynil  on  rice  (dr\'  seeded)  to 
control  hemp  sesbania.  morningglory. 
and  cocklebur:  May  8, 1987  to  August  1. 
1987.  (Jim  Tompkins) 

22.  Montana  Department  of 
Agriculture  for  the  use  of  fiuvalinate  on 
alfalfa  grown  for  seed  to  control 
grasshoppers;  June  9. 1987  to  August  31, 
1987.  (Gene  Asbury) 

23.  Nebraska  Department  of 
Agriculture  for  the  use  of  fiuazifop-butyl 
on  bulb  onions  to  control  grasses;  June 
18. 1987  to  August  15, 1987.  (Jim 
Tompkins) 

24.  Nevada  Department  of  Agriculture 
for  the  use  of  fiuvalinate  on  alfalfa 
grown  for  seed  to  control  lygus  bugs  and 
aphids;  June  1, 1987  to  August  31, 1987. 
(Gene  Asbury) 

25.  New  Mexico  Department  of 
Agriculture  for  the  use  of  cypermethrin 
on  dry  bulb  onions  to  control  onion 
thrips;  May  18, 1987  to  September  1, 
1987.  (Stan  Austin) 

26.  New  York  Department  of 
Environmental  Conservation  for  the  use 
of  vinclozolin  on  snap  beans  to  control 
gray  mold;  June  1, 1987  to  September  15, 
1987.  (Gene  Asbury) 
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27.  New  York  Department  of 

Environmental  Conservation  for  the  use 
of  sodium  fluoaluminate  on  potatoes  to 
control  Colorado  potato  beetles;  May  18, 
1987  to  September  30,  1987.  (Gene 
Asbury) 

28.  New  York  Department  of 
Environmental  Conservation  for  the  use 
of  permethrin  on  dry  bulb  onions  to 
control  onion  thhps;  May  20,  1987  to 
November  30. 1987.  (Jim  Tompkins) 

29.  Ohio  Depa'-tment  of  Agriculture  for 
the  use  of  sodium  chlorate  on  navy 
beans  as  a  desiccant  to  aid  in 
harvesting:  May  27, 1987  to  October  31, 
1987.  (Jim  Tom.pkins) 

30.  Ohio  Department  of  Agriculture  for 
the  use  of  flu  izifop-butyl  on  lettuce,  and 
endive  (escarole)  to  control  fall 
panicum,  large  crabgrass,  and  barnyard 
grass;  June  4,  1987  to  September  30,  1987. 
(Libby  Pemberton) 

31.  Oregon  Department  of  Agriculture 
for  the  use  of  glyphosate  on  wheat  to 
control  volunreer  rye  grain;  May  21, 1987 
to  July  1. 1987.  (Stan  Austin) 

32.  Oregon  Department  of  Agriculture 
for  the  use  of  cypermethrin  on  dry  bulb 
onions  to  control  onion  thrips;  May  18, 
1987  to  September  1,  1987.  (Stan  Austin) 

33.  Oregon  Department  of  Agriculture 
for  the  use  of  iprodione  on  irrigated 
potatoes  to  control  Sclerotinia  stem  rot; 
June  2,  1987  to  July  31,  1987.  (Jim 
Tompkins) 

34.  Oregon  Department  cf  Agriculture 
for  the  use  of  iprodione  on  cranebcrries 
to  control  botrytis  fruit  rot;  May  29,  1987 
to  September  30, 1987,  (Jim  Tompkins) 

3,5  Oregon  Department  of  Agriculture 
for  the  use  of  fluvalinate  on  alfalfa 
grown  on  seed  to  control  aphids  and 
weevils;  June  9, 1987  to  August  31,  1987. 
(Gene  Asbury) 

36.  Oregon  Department  of  Agriculture 
for  the  use  of  fluazifopbutyl  on  onions 
and  garlic  to  control  grasses.  May  13, 
1987  to  October  30. 1987.  (Donald 
Stubbs) 

37.  Pennsylvania  Department  of 
Agriculture  for  the  use  of  anilazine  on 
watercress  to  control  leaf  spot;  May  22, 
1987  to  October  31,  1987.  (Libby 
Pemberton) 

38.  Texas  Department  of  Agriculture 
for  the  use  of  sodium  chlorate  on  wheat 
as  a  desiccant  to  aid  in  harvest;  June  26, 
1987  to  July  21, 1987,  (Jim  Tompkins) 

39.  Washington  Department  of 
Agriculture  for  the  use  of  iprodione  on 
irrigated  potatoes  to  control  Sclerotinia 
stem  rot;  June  2,  1987  to  July  31, 1987. 
(Jim  Tompkins) 

4C.  Washington  Department  of 
Agriculture  for  the  use  of  vinclozolin  on 
snap  beans  to  control  gray  mold;  June  1, 
1987  to  September  30,  1987.  (Gene 
Asburv) 


41.  Washington  De^.     'ment  of 
Agriculture  for  the  use  ot  tluvalinate  on 
alfalfa  grown  for  seed  to  control  lygus 
bugs  and  aphids;  June  1,  1987  to  August 
31, 1987.  (Gene  Asbury) 

42.  Washington  Department  of 
Agriculture  for  the  use  of  glyphosate  on 
wheat  to  control  volunteer  rye  grain; 
May  21. 1987  to  July  1, 1987.  (Stan 
Austin) 

43.  Washington  Department  of 
Agriculture  for  the  use  of  iprodione  on 
raspberries  to  control  fruit  rot;  May  13, 
1987  to  July  31. 1987.  (Jim  Tompkins) 

44.  Wisconsin  Department  of 
Agriculture,  Trade,  and  Consumer 
Protection  for  the  use  of  fluazifop-butyl 
on  celery  to  control  grassy  weeds;  May 
13, 1987  to  September  1, 1987.  (Libby 
Pemberton) 

45.  Wisconsin  Department  of 
Agriculture,  Trade,  and  Consumer 
Protection  for  the  use  of  sodium  chlorate 
on  dry  edible  beans  as  a  desiccant  to 
aid  in  harvest;  May  27, 1987  to  October 
31 1987,  (Jim  Tompkins) 

Crisis  exemptions  were  initiated  by 
the; 

1.  Georgia  Department  of  Agriculture 
on  May  28. 1987  for  the  use  of 
permethrin  on  southern  peas  to  control 
the  cowpea  curculio.  The  need  for  this 
program  is  expected  to  last  until 
October  31, 1987.  (Libby  Pemberton) 

2.  Massachusetts  Department  of  Food 
and  Agriculture  on  June  30. 1987  for  the 
use  of  sodium  fluoaluminate  on  potatoes 
to  control  the  Colorado  potato  beetle. 
The  need  for  this  program  is  expected  to 
last  until  September  30, 1987.  (Gene 
Asbury) 

3.  North  Carolina  Department  of 
Agriculture  on  May  13. 1987  for  the  use 
of  sethoxydim  on  Irish  potatoes  to 
control  Johnsongrass.  This  program  has 
ended.  (Jim  Tompkins) 

4.  North  Dakota  Office  of  the 
Governor  on  June  2, 1987  for  the  use  of 
metribuzin  (4-amino-6-(l,l- 
dimethylethyl)-3-(methylthio)-l,2.4- 
triazin-5(4//)-one)  on  lentils  to  control 
wild  mustard.  This  program  has  ended. 
(Libby  Pemberton) 

5.  Oregon  Department  of  Agriculture 
on  June  18, 1987  for  the  use  of 
sethoxydim  on  snap  beans  to  control 
wild  proso  millet.  This  program  has 
ended.  (Jim  Tompkins) 

6.  Oregon  Department  of  Agriculture 
on  May  11,  1987  for  the  use  of 
sethoxydim  on  green  peas  to  control 
annual  ryegrass  and  barnyard  grass. 
This  program  has  ended.  (Jim  Tompkins) 

7.  Texas  Department  of  Agriculture  on 
June  12, 1987  for  the  use  of  iprodione  on 
rice  to  control  sheath  blight.  This 
program  has  ended.  (Stan  Austin) 

8.  Wisconsin  Department  of 
Agriculture,  Trade,  and  Consumer 


Protection  on  May  13, 1987  for  the  use  of 
metalaxyl  on  cultivated  ginseng  to 
control  phytophthora  cactorum.  This 
program  is  expected  to  last  until  May  12, 
1988.  (Jim  Tompkins) 
EPA  has  denied  requests  from  the; 

1.  Michigan  Department  of  Agriculture 
for  the  use  of  clofentezine  on  apples  to 
control  European  red  mites. 

2.  Ohio  Department  of  Agriculture  for 
the  use  of  clofentezine  on  apples  to 
control  European  red  mites. 

3.  Oregon  Department  of  Agriculture 
for  the  use  of  clofentezine  on  pears  and 
pears  interplanted  with  apples  to  control 
spider  mites. 

4.  Virginia  Department  of  Agriculture 
and  Consumer  Services  for  the  use  of 
clofentezine  on  apples  to  control 
European  red  mites. 

5.  West  Virginia  Department  of 
Agriculture  for  the  use  of  clofentezine  on 
apples  to  control  European  red  mites. 

Notices  of  receipt  and  opportunity  for 
public  comment  were  published  in  the 
Federal  Register  for  these  requests  listed 
above  on  April  1, 1987  [52  FR  10406  and 
10407),  No  comments  were  received  in 
connection  with  these  notices.  The  basis 
for  the  denials  were  that  the  Agency  has 
unresolved  questions  regarding  some  of 
the  toxicological  data  submitted  to 
support  the  establishment  of  permanent 
tolerances  for  clofentezine,  and 
information  submitted  did  not  support 
the  contention  that  significant  economic 
losses  were  likely  to  result.  (Jack  E. 
Housenger) 

Authority 

7  U.S.C.  136. 

Dated:  August  18.'  1987. 

Susan  H.  Wayland, 

Acting  Director,  Office  of  Pesticide  Programs. 
[FR  Doc.  87-19055  Filed  8-2&-87:  8:45  amj 
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[FRL-3251-4]      I 

Final  Determination;  Unconsolidated 
Valley— Fill  Underlying  Pleasant  City  In 
Guernsey  County,  OIH 

agency:  U.S.  Environmental  Protection 

Agency. 

action:  Notice. 

summary:  Notice  is  hereby  given  that, 
pursuant  to  section  1424(e)  of  the  Safe 
Drinking  Water  Act,  the  U.S. 
Environmental  Protection  Agency  (EPA) 
Region  V  Administrator  has  determined 
that  the  Unconsolidated  Valley — Fill 
Aquifer  underlying  Pleasant  City  in 
Guernsey  County.  Ohio,  hereafter  called 
the  Pleasant  City  Aquifer,  is  the  sole  or 
principal  source  of  drinking  water  for 
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Pleasant  City  and  that  this  aquifer,  if 
contaminated,  would  create  a  significant 
hazard  to  public  health.  As  a  result  of 
this  action,  all  Federal  financially 
assisted  projects  constructed  in  the 
Pleasant  City  Aquifer  area  and  its 
principal  recharge  zone  will  be  subject 
to  EPA's  review  to  ensure  that  these 
projects  are  designed  and  constructed 
such  that  they  do  not  create  a  significant 
hazard  to  public  health. 

DATES:  This  determination  shall  be 
promulgated  for  purposes  of  judicial 
review  at  1:00  P.M.  Eastern  time  on 
September  10, 1987. 

ADDRESSEES:  The  data  on  which  these 
findings  are  based  are  available  to  the 
public  and  may  be  inspected  during 
normal  business  hours  at  the  U.S. 
Environmental  Protection  Agency, 
Office  of  Ground  Water  5WG-TUB9,  230 
S.  Dearborn  Street,  Chicago,  Illinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wm.  Turpin  Ballard,  Office  of  Ground 
Water.  U.S.  Elnvironmental  Protection 
Agency,  Region  V.  at  312-886-2504. 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

Section  1424(e)  of  the  Safe  Drinking 
Water  Act  (42  U.S.C.  300f,  300h-3(e), 
Pub.  L  93-523)  states: 

(e)  If  the  Administrator  determines  on  his 
own  initiative  or  upon  petition,  that  an  area 
has  an  aquifer  which  is  the  sole  or  principal 
drinking  water  source  for  the  area  and  which, 
if  contaminated,  would  create  a  significant 
hazard  to  public  health,  he  shall  publ'sh 
notice  of  that  determination  in  the  Federal 
Register.  After  the  publication  of  any  such 
notice,  no  commitment  for  Federal  fmancial 
assistance  (through  a  grant,  contract,  loan 
guarantee,  or  otherwise)  may  be  entered  into 
for  any  project  which  the  Administrator 
determines  may  contaminate  such  aquifer 
through  a  recharge  zone  so  as  to  create  a 
significant  hazard  to  public  health,  but  a 
commitment  for  Federal  financial  assistance 
niay.  if  authorized  under  another  provision  of 
law,  be  entered  into  to  plan  or  design  the 
project  to  assure  that  it  will  not  so 
contaminate  the  aquifer. 

Effective  March  9,  1987,  authority  to 
make  a  Sole  Source  Aquifer  Designation 
Determination  was  delegated  to  EPA 
Regional  Administrators. 

On  August  27, 1984,  EPA  received  a 
petition  from  the  Pleasant  City  Coimcil 
and  the  Honorable  Clayton  Short. 
Mayor,  which  petitioned  EPA  to 
designate  the  Pleasant  City  Aquifer  as  a 
Sole  Source  Aquifer.  On  January  5, 1987. 
EPA  published  a  notice  in  the  Daily 
Jeffersonian,  a  local  newspaper,  which 
served  to  reprint  the  petition,  to 
announce  a  public  comment.  The  public 
was  permitted  to  submit  comments  and 


information  on  the  petition  until 
February  5, 1987. 

II.  Basis  for  Detenrunation 

Among  the  factors  to  be  considered 
by  the  U.S.  EPA  in  connection  with  the 
designation  of  an  area  under  section 
1424(e)  are:  (1)  whether  the  Pleasant 
City  Aquifer  is  the  area's  sole  or 
principal  source  of  drinking  water,  and 
(2)  whether  contamination  of  the  aquifer 
would  create  a  significant  hazard  to 
public  health.  On  the  basis  of  technical 
information  available  to  this  Agency, 
the  Region  V  Administrator  has  made 
tb.e  following  findings,  which  are  the 
bases  for  the  determination  noted 
above: 

1.  The  Pleasant  City  Aquifer  currently 
serves  as  the  "sole  source"  of  drinking 
water  for  approximately  990  persons  in 
the  Pleasant  City  area. 

2.  There  is  no  existing  alternative 
drinking  water  source  or  combination  of 
sources  which  provides  50  percent  or 
more  of  the  drinking  water  to  the 
designated  area,  nor  is  there  any 
available  cost-effective  future  source 
capable  of  supplying  the  drinking  wafer 
demands  for  the  Pleasant  City 
community. 

3.  The  Pleasant  City  Aquifer  is  an 
unconfined  aquifer  consisting  of  water 
bearing  layers  of  sand  and  gravel 
interbedded  with  less  permeable  layers 
of  silt  and  clay.  The  upper  limits  of  the 
screened  interval  of  Pleasant  City's 
wells  are  within  25  to  36  feet  of  the 
ground  surface,  At  such  depths, 
downward  migration  of  surface  or  near- 
surface  contammants  into  the  upper 
water  producing  zone  could  occur  in  a 
relatively  short  time,  with  little 
opportunity  for  attenuation  of  the 
contaminant.  Sources  for  such 
contamination  include,  but  are  not 
limited  to:  (1)  residential  or  commercial 
sewage  disposal  sites,  (2)  use  and 
improper  storage  of  agricultural 
chemicals,  (3)  chemical  spills  associated 
with  rail  and  highway  transport,  (4) 
leaking  underground  storage  tanks,  (5) 
leachment  of  spoil  and  gob  piles 
associated  with  proposed  and  existing 
coal  mining  operations,  (6)  leachment 
from  improperly  constructed  landfills. 
Should  any  of  the  above  sources  of 
contamination  enter  the  public  water 
supply,  there  could  be  a  significant 
negative  effect  on  drinking  water  quality 
with  a  consequent  adverse  effect  on 
public  health. 

III.  Description  of  the  Pleasant  City 
Aquifer,  Along  With  Its  Recharge  Zone 

The  Pleasant  City  Aquifer  is  an 
unconfined  shallow  aquifer  composed  of 
permeable  sands  and  gravels 
interbedded  with  less  permeable  silt  and 


clay  layers.  The  unconsolidated 

sediments  are  of  glacial  or  alluvial 
origin  and  reach  a  total  thickness  of  up 
to  60  feet.  Estimated  areal  extent  of  the 
aquifer  is  approximately  1.5  to  1.75 
square  miles. 

Pnncipal  recharge  of  the  aquifer  is 
due  mainly  to  precipitation  and 
infiltration  downward  through  the 
unconsolidated  aquifer  materials. 
Secondary  sources  of  recharge  may 
include  infiltration  of  intermittent 
fioodwaters  and  ground  water 
underflow  from  upst.'-eam  alluvial 
deposits.  Due  to  the  average  amount  of 
annual  rainfall  of  30-32  inches,  the 
streams  can  be  classified  as  gaining 
streams.  Therefore,  they  do  not 
contribute  appreciably  to  aquifer 
recharge. 

The  review  area  for  Federal 
financially  assisted  projects  will  be  the 
alluvial  valley  occupied  by  Pleasant 
City  from  S.R.  313  south  and  west  to  end 
at  the  SW  >/«  of  Section  7.  T8N.  R9W 
Byesville.  Ohio  (USGS  iVi  minute 
quadrangle).  The  aquifer  recharge  area 
is  coincident  with  the  aquifer  boundary 
to  a  line  across  the  valley  \h  mile 
northeast  of  and  downfiow  from  the 
Pleasant  City  wellfield. 

IV.  Information  Utilized  in 
Determination 

The  information  utilized  in  this 
determination  includes  the  petition, 
written  and  verbal  comments  submitted 
by  the  public  and  various  technical 
publications.  The  above  data  are 
available  to  the  public  and  may  be 
inspected  during  normal  business  hours 
at  the  U.S.  Environmental  Protection 
Agency,  Region  V,  Office  of  Ground 
Water,  230  S.  Dearborn  (5WG-TLrB9), 
Chicago,  Ilhnois  60604. 

V.  Project  Review 

EPA  Region  V  is  working  with  the 
Federal  agencies  that  may  in  the  future 
provide  financial  assistance  to  projects 
in  the  area  of  concern.  Interagency 
procedures  and  Memoranda  of 
Understanding  will  be  developed 
through  which  EPA  will  be  notified  or 
proposed  commitments  by  Federal 
agencies  for  projects  which  could 
contaminate  the  Pleasant  City  Aquifer, 
upon  which  Pleasant  City  depends  for 
Its  sole  source  water  supply.  EPA  will 
evaluate  such  projects  and.  where 
necessarv',  conduct  an  in-depth  review, 
including  soliciting  public  comments 
where  appropnate.  Should  the  Regional 
Administrator  determine  that  a  project 
may  contaminate  the  aquifer  through  its 
recharge  zone  so  as  to  create  a 
significant  hazard  to  public  health,  no 
commitment  for  Federal  financial 
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assistance  may  be  made.  However,  a 
commitment  for  Federal  financial 
assistance  may,  if  authorized  under 
another  provision  of  law,  be  made  to 
plan  or  design  the  project  to  ensure  that 
it  will  not  so  contaminate  the  aquifer. 
Although  the  project  review  process 
cannot  be  delegated,  the  U.S. 
Environmental  Protection  Agency  will 
rely  to  the  maximum  extent  possible  on 
existing  or  future  State  and  local  control 
mechanisms  in  protecting  the  ground 
water  quality  of  the  Pleasant  City 
Aquifer.  Included  in  the  review  of  any 
Federal  financially  assisted  project  will 
be  the  coordination  with  the  State  and 
local  agencies.  Their  comments  will  be 
given  full  consideration,  and  the  Federal 
review  process  will  attempt  to 
complement  and  support  State  and  local 
ground  water  protection  mechanisms. 

VI.  Summary  and  Discussion  of  Public 
Comments 

None  of  the  comments  received  from 
the  public  were  opposed  to  designation. 
The  area  considered  for  designation  was 
determined  to  meet  the  criteria  of  an 
area  which  depends  upon  an  aquifer  for 
its  sole  or  principal  drinking  water 
source  and  which,  if  contaminated, 
would  pose  a  serious  threat  to  the  health 
of  the  residents  of  Pleasant  City. 

VII.  Economic  and  Regulatory  Impact 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (RFA),  5 
use.  605(b).  I  hereby  certify  that  the 
attached  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  For  purposes  of  this 
Certification,  the  "small  entity"  shall 
have  the  same  meaning  as  given  in 
section  601  of  the  RFA.  This  action  is 
only  applicable  to  the  Pleasant  City 
area. 

The  only  affected  entities  will  be 
those  area-based  businesses,  * 

organizations  or  governmental 
jurisdictions  that  request  Federal 
financial  assistance  for  projects  which 
have  the  potential  to  contaminate  the 
aquifer  so  as  to  create  a  significant 
hazard  to  public  health.  EPA  does  not 
expect  to  be  reviewing  small  isolated 
commitments  of  financial  assistance  on 
an  individual  basis,  unless  a  cumulative 
impact  on  the  aquifer  is  anticipated; 
accordingly,  the  number  of  affected 
small  entities  will  be  minimal. 

For  those  small  entities  which  are 
subject  to  review,  the  impac*  to  today's 
action  will  not  be  significant.  Most 
projects  subject  to  this  review  will  be 
preceded  by  a  ground  wafer  impact 
assessment  required  pursuant  to  other 
Federal  laws,  such  as  the  National 
Environmental  Policy  Act  (NEPA)  as 
amended  42  U.S.C.  431,  et  seq. 


Integration  of  those  related  review 
procedures  with  sole  source  aquifer 
review  will  allow  EPA  and  other  Federal 
agencies  to  avoid  delay  or  duplication  of 
effort  in  approving  financial  assistance, 
thus  minimizing  any  adverse  effect  on 
those  small  entities  which  are  affected. 
Finally,  today's  action  does  not  prevent 
grants  of  Federal  financial  assistance 
which  may  be  available  to  any  affected 
small  entity  in  order  to  pay  for  the 
redesign  of  the  project  to  assure 
protection  of  the  aquifer. 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and,  therefore,  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  regulation  is  not  major 
because  it  will  not  have  an  annual  effect 
of  SlOO  million  or  more  on  the  economy. 
will  not  have  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  United  States  enterprises 
to  compete  in  domestic  or  export 
markets.  Today's  action  only  affects  the 
Pleasant  City  Aquifer  of  the  Pleasant 
City,  Ohio.  area.  It  provides  an 
additional  review  of  ground  water 
protection  measures,  incorporating  State 
and  local  measures,  whenever  possible, 
for  only  those  projects  which  request 
Federal  financial  assistance. 

Dated:  August  17, 1987. 
Frank  M.  Covingtron, 

Acting  Regional  Administrator. 

[FR  Doc.  87-19658  Filed  8-26-87;  8:45  am] 

BILLING  CODE  6$60-50-M 


FEDERAL  RESERVE  SYSTEM 

Agency  Forms  Under  Review  by  the 
Office  of  Management  and  Budget 

August  21. 1987. 

Background 

Notice  is  hereby  given  of  final 
approval  of  proposed  information 
collection(s)  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  (Board) 
under  0MB  delegated  authority,  as  per  5 
CFR  §  1320.9  (0MB  Regulations  on 
Controlling  Paperwork  Burdens  on  the 
Public). 

FOR  FURTHER  INFORMATION  CONTACT: 
Federal  Reserve  Board  Clearance 
Officer — Nancy  Steele — Division  of 
Research  and  Statistics,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551  (202- 
452-3822) 
OMB  Desk  Officer — Robert  Fishman — 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 


Building.  Room  3208,  Washington,  DC 

20503  (202-395-7340) 

Proposal  to  approve  under  OMB 
delegated  authority  the  extension,  with 
revision,  of  the  following  reports: 
1.  Report  title:  Application  for  Prior 

Approval  to  Become  a  Bank  Holding 

Company: 
Agency  Form  Number:  FT^  Y-1 
OMB  Docket  Number:  7100-0119 
Frequency:  Event-generated 
Reporters:  Corporation  seeking  to 

become  a  bank  holding  company 
Annual  reporting  hours:  24,960  hours 
Significant  effect  on  small  businesses  is 

not  expected. 

General  description  of  the  report:  This 
application  provides  systematic  data  on 
the  structure  of  the  proposal  to  acquire 
one  or  more  banks,  on  the  financial 
condition  of  the  applicant,  and  on 
conpetitive  and  convenience  factors. 
The  information  is  necessary  to  enable 
the  Board  to  fulfill  its  responsibilities 
under  the  Bank  Holding  Company  Act. 
The  proposed  revisions  request  more 
information  on  capital  instruments  to 
reflect  revisions  made  in  the  Board's 
capital  guidelines;  ask  respondents  to 
discuss  any  recent  material  changes 
affecting  financial  condition;  and  clarify 
language  in  the  form  and  instructions. 

This  report  is  required  in  order  to 
engage  in  the  activity  and  is  authorized 
by  law  [12  U.S.C.  1842  section  3(a)(1)]. 
Individual  respondent  data  are  available 
to  the  public  except  any  portions 
granted  confidential  treatment  at 
applicant  request  [5  U.S.C.  552(b)  (4)  and 

[8)]. 

2.  Report  title:  Application  for  Prior 
Approval  for  a  Bank  Holding  Company 
to  Acquire  an  Additional  Bank  or  Bank 
Holding  Company: 
Agency  Form  Number:  FR  Y-2 
OMB  Docket  Number:  7100-0171 
Frequency:  Event-generated 
Reporters:  Registered  bank  holding 

companies 
Annual  reporting  hours:  35,743  hours 
Significant  effect  on  small  businesses  is 

not  expected. 

General  description  of  report;  This 
report  is  an  application  for  prior 
approval  of  the  acquisition  of  direct  or 
indirect  ownership,  control,  or  power  to 
vote  a  certain  percentage  of  the  voting 
shares  of  a  bank,  and  requests  financial 
and  managerial  information  on  the 
applicant,  and  data  on  competition, 
public  convenience  and  needs.  The 
proposed  revisions  include  a  request  for 
separate  information  on  goodwill  and 
other  intangibles,  and  for  additional 
information  on  debt  instruments,  loan 
commitments  and  other  data  affecting 
capital  ratios,  and  a  request  for 
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discussion  of  material  recent  changes 
affecting  financial  condition. 

This  report  is  required  and  is 
authorized  by  law  |12  U.S.C.  1842 
section  3(a)(3)l,  Individual  respondent 
data  are  available  to  the  public  except 
any  portions  which  have  been  granted 
confidential  treatment  at  applicant 
request  [5  U.S.C.  552(bl  (4)  and  (8)]. 

3.  Report  title:  Application  for  Prior 
Approval  to  Engage  Directly  or 
Indirectly  in  Certain  .N'onbanking 
Activities: 

Agency  Form  Number:  FR  Y-4 
OMB  Docket  Number  7100-0121 
Frequency:  Event-generated 
Reporters:  Bank  holding  companies 
Annual  reporting  hours:  550  hours 
Significant  effect  on  small  businesses  is 
not  expected. 

General  description  of  the  report:  This 
form  is  completed  by  a  bank  holding 
company  seeking  prior  approval  to 
acquire  or  retain  the  assets  or  shares  of 
a  nonbank  company.  The  proposed 
revisions  request  more  inform.ation  on 
debt  instruments  and  mtangible  assets, 
on  any  debt  incurred  in  connection  with 
the  proposed  transaction,  and  the  source 
of  funding  for  any  proposed  leveraged 
activity. 

This  report  is  required  and  authorized 
by  law  [12  U.S.C.  1843  section  4(c)[8)l. 
Individual  respondent  data  are  available 
to  the  public  except  any  portions 
granted  confidential  treatment  at 
applicant  request  (5  U.S.C.  552(b)  (4)  and 
(8)1. 

4.  Report  title:  Application  for  Prior 
Approval  to  Become  a  Bank  Holding 
Company  by  Any  Company  Organized 
Under  the  Laws  of  a  Foreign  Country 
and  Seeking  Initial  Entry  into  the  United 
States  Through  Acquisition  of  a  U.S. 
Subsidiary  Bank: 

Agency  Form  Number:  FR  Y-IF 
OMB  Docket  Number:  7100-0119 
Frequency:  Event-generated 
Reporters:  Companies  organized  under 

the  laws  of  a  foreign  country  and 

proposing  to  become  a  U.S.  bank 

holding  company. 
Annual  reporting  hours:  616  hours 
Significant  effect  on  small  businesses  is 

not  expected. 

General  description  of  the  report:  This 
application  provides  systematic  data  on 
the  structure  of  the  proposal,  on  the 
financial  condition  of  the  applicant  and 
its  proposed  subsidiary  (iesl.  and  on 
competition,  public  convenience  and 
needs.  The  information  is  required  to 
enable  the  Federal  Reserve  to  fulfill  its 
responsibilities  under  the  Bank  Holding 
Company  Act.  The  proposed  revisions 
involve  clarifications  and  item  changes 
to  conform  the  application  to  the  VR  Y-1 
application  filed  by  domestic  bank 


holding  companies  (including  proposed 
revisions  to  that  application),  and 
elimination  of  certain  items  requesting 
information  obtainable  elsewhere. 
This  application  is  required  and 
authorized  by  law  [12  U.S.C.  1&42 
section  3(a)(1)].  Individual  respondent 
information  is  available  to  the  public 
except  those  portions  granted 
confidential  treatment  at  applicant 
request  (5  U.S.C.  552(b)(4)l. 

Proposal  to  approve  under  OMB 
delegated  authority  the  extension, 
without  revision,  of  the  following  report: 
1.  Report  Title:  OTC  Margin  Stock 

Report 
.Agency  Form  .N'umber:  FR  2048 
OMB  Docket  Number:  7100-0004 
Frequency:  quarterly 
Reporters:  Corporations  with  over-the- 
counter  stock 
.A,nnual  reporting  hours:  100 
Small  businesses  are  not  affected. 

General  description  of  the  report:  This 
information  collection  is  voluntary  [15 
U.S.C.  78g,  78w]  and  is  not  given 
confidential  treatment. 

This  report  is  used  to  gather 
information  on  certain  corporations 
which  have  stock  trading  over-the- 
counter  and  that  are  being  considered 
for  inclusion  on  the  Board's  List  cf  OTC 
Margin  Stocks. 

Board  of  Governors  of  the  Federa]  Reserve 
System.  August  21,  1967. 
William  W.  Wiles, 
Secretary  of  the  Board. 
[FR  Doc.  87-19604  Filed  8-26-87;  8:45  am] 
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Agency  Forms  Under  Review  by  the 
Office  of  Management  and  Budget 

August  21, 1987.  ' 

Background 

On  June  15,  1984,  the  Office  of 
Management  and  Budget  (OMB) 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  under  the  Paperwork 
Reduction  Act  of  1980,  as  per  5  CFR 
1320.9,  "to  approve  of  and  assign  OMB 
control  numbers  to  collection  of 
information  requests  and  requirements 
conducted  or  sponsored  by  the  Board 
under  conditions  set  forth  in  5  CFR 
1320.9."  Board-approved  collections  of 
information  will  be  incorporated  into  the 
official  OMB  inventory  of  currently 
approved  collections  of  information.  A 
copy  of  the  SF  83  and  supporting 
statement  and  the  approved  collection 
of  information  instrument[s)  will  be 
placed  into  OMB's  public  docket  files. 
The  following  forms,  which  are  being 
handled  under  this  delegated  authority, 


have  received  initial  Board  approval 
and  are  hereby  published  for  comment. 
At  the  end  of  the  comment  period,  the 
proposed  information  collection,  along 
with  an  analysis  of  comments  and 
recommendations  received,  will  be 
submitted  to  the  Board  for  final 
approval  under  OMB  delegated 
authority, 

DATE:  Comments  must  be  received 
within  fifteen  working  days  of  the  date 
of  publication  in  the  Federal  Register. 
ADDRESS:  Com.ments.  which  should  refer 
to  the  OMB  Docket  number  (or  Agency 
form  number  in  the  case  of  a  new 
information  collection  that  has  not  yet 
been  assigned  an  OMB  number),  should 
be  addressed  to  Mr.  William  W.  Wiles. 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System.  20th  and  C 
Streets,  NW.,  Washington,  DC  20551,  or 
delivered  to  room  B-2223  between  8:45 
a.m.  and  5:15  p.m.  Comments  received 
may  be  inspected  in  room  B-1122 
between  8:45  a.m  and  5:15  p.m.,  except 
as  provided  in  §  261.6(a)  of  the  Board's 
Rules  Regarding  Availability  of 
Information.  12  CFR  261.6(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Robert  Fishman.  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget.  New 
Executive  Office  Building,  Room  3208. 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  .\ 
copy  of  the  proposed  form,  the  request 
for  clearance  (SF  83),  supporting 
statement,  instructions,  and  other 
documents  that  will  be  placed  into 
OMB's  public  docket  files  once 
approved  may  be  requested  from  the 
agency  clearance  officer,  whose  name 
appears  below: 

Federal  Reserve  Board  Clearance 
Officer  Nancy  Steele.  Division  of 
Research  and  Statistics,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551  (202- 
452-3822) 

Proposal  to  approve  under  OMB 
delegated  authority  the  extension, 
without  revision,  of  the  following 
reports: 

1.  Report  title:  Uniform  Termination 
.Notice  for  Municipal  Securities  Principal 
or  Municipal  Securities  Representative 
Associated  with  a  Bank  .Municipal 
Securities  Dealer: 

Agency  Form  Number:  F"R  MSD-5 
OMB  Docket  Number:  7100-0101 
Frequency:  On  occasion 
Reporters:  Banks  who  engage  in 
act:\ities  as  a  municipal  securities 
dealer  and  persons  designated  as 
municipal  secunties  principals  and 
representatives 
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Annunl  Rpporting  Hours:  47 
Significant  effect  on  small  businesses  is 
not  expected. 

General  description  of  report:  This 

information  collection  is  mandatory  [15 
U.S.C.  78o-4(c)(5),  78q  and  78wJ  and  is 
given  confidential  treatment  [5  U.S.C. 
552(b)(6)|. 

This  notice  must  be  filed  within  30 
days  after  a  person  associated  in  a 
professional  capacity  with  a  bank 
municipal  .securities  dealer  terminates 
employment.  The  notice  is  a  compliance 
vehicle  for  rules  of  the  Municipal 
Securities  Rulemaking  Board  and  for 
related  securities  and  bankmg  laws.  It  is 
also  a  source  document  for  updating 
information  on  interagency  computer 
system  of  records. 

2.  Report  title:  Uniform  Form  for 
Registration  as  a  Transfer  Agent  and  for 
.Amendment  to  Registration: 

Agency  Form  .Number:  FR  TA-1 
O.MB  Docket  Number:  7100-0099 
Frequency:  On  occasion 
Reporters:  Slate  number  banks,  bank 

holding  companies,  and  nondeposit 

trust  company  subsidiaries  of  bank 

holding  companies. 
Annual  Reporting  Hours:  80 
Significant  effect  on  small  businesses  is 

not  expected. 

General  description  of  report:  This 
information  collection  is  mandatory 
[Section  17A(c)  of  the  Securities 
Exchange  Act  of  1934:  and  12  CFR 
208.8(f)(2)]  and  is  not  given  confidential 
treatment. 

This  interagency  form  fulfills  the 
statutory  registration  requirements  for 
entities  acting  as  transfer  agents  and 
enables  certain  basic  information 
changes  concerning  the  transfer  agents 
to  become  known  by  the  supervisory 
agencies. 

3.  Report  title:  Notice  Claiming  Status 
as  an  Exempt  Transfer  Agent: 

.Agency  Form  Number:  FR  4013 
OMB  Docket  Number  7100-0137 
Frecjuency:  On  occasion 
Reporters:  Banks,  bank  holding 

companies,  and  trust  companies 
Annual  Reporting  Hours:  16 
Significant  effect  on  small  businesses  is 

not  expected. 

General  description  of  report:  This 
information  collection  is  mandatory  [15 
U.S.C.  78q-l(c)(l)]  and  is  not  given 
confidential  treatment. 

This  notice  provides  a  method  for 
banks,  bank  holding  companies,  an^ 
trust  companies  who  are  subject  to  ,' 
Federal  Reserve  Board  supervision  ^nd 
who  are  engaged  as  a  transfer  agent  on 
behalf  of  an  issuer  of  securities  to  claim 
exemption  from  several  of  the  Securities 
and  Exchange  Com.mission's  rules 
applicable  to  registered  transfer  agents. 


Board  of  Governors  of  the  Federal  Reserve 
System,  August  21. 1987. 
William  W.  WUes, 
Secretary  ofthf  Board. 
(FR  Doc.  87-19805  Filed  8-26-87;  8:45  am] 
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Agency  Forms  Under  Review  by  the 
Office  of  Management  and  Budget 

August  21,  1987. 

Background 

On  June  15, 1984.  the  Office  of 
Management  and  Budget  (OMB) 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  under  the  Paperwork 
Reduction  Act  of  1980,  as  per  5  CFR 
1320.9,  "to  approve  of  and  assign  OMB 
control  numbers  to  collection  of 
information  requests  and  requirements 
conducted  or  sponsored  by  the  Board 
under  conditions  set  forth  in  5  CFR 
1320.9."  Board-approved  collections  of 
information  will  be  incorporated  into  the 
official  OMB  inventory  of  currently 
approved  collections  of  information.  A 
copy  of  the  SF  83  and  supporting 
statement  and  the  approved  collection 
of  information  instrument(s)  will  be 
placed  into  OMB's  public  docket  files. 
The  following  forms,  which  are  being 
handled  under  this  delegated  authority, 
have  received  initial  Board  approval 
and  are  hereby  published  for  comment. 
At  the  end  of  the  comment  period,  the 
proposed  information  collection,  along 
with  an  analysis  of  comments  and 
recommendations  received,  will  be 
submitted  to  the  Board  for  final 
approval  under  OMB  delegated 
authority. 

DATE:  Comments  must  be  received 
within  fifteen  working  days  of  the  date 
of  publication  in  the  Federal  Register. 

ADDRESS:  Comments,  which  should  refer 
to  the  OMB  Docket  number  (or  Agency 
form  number  in  the  case  of  a  new 
information  collection  that  has  not  yet 
been  assigned  an  OMB  number),  should 
be  addressed  to  Mr.  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets  NW.,  Washington,  DC  20551,  or 
delivered  to  room  B-2223  between  8:45 
a.m.  and  5:15  p.m.  Comments  received 
may  be  inspected  in  room  B-1122 
between  8:45  a.m  and  5:15  p.m.,  except 
as  provided  in  §  261.6(a)  of  the  Board's 
Rules  Regarding  Availability  of 
Information„a2  CFR  261.6(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Robert  Fishman.  Office  of 
Information  end  Regulatory  Affairs, 
Office  of  Mahagement  and  Budget,  New 


Executive  Office  Building.  Room  3208, 

Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT:  A 

copy  of  the  proposed  form,  the  request 
for  clearance  (SF  83),  supporting 
statement,  instructions,  and  other 
documents  that  will  be  placed  into 
OMB's  public  docket  files  once 
approved  may  be  requested  from  the 
agency  clearance  officer,  whose  name 
appears  below: 

Federal  Reserve  Board  Clearance 
Officer  Nancy  Steele,  Division  of 
Research  and  Statistics,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551  (202- 
452-3822) 

Proposal  to  approve  under  OMB       ^*^ 
delegated  authority  the  extension,  with 
revision,  of  the  following  reports: 

1.  Report  title:  Application  for  Prior 
Written  Consent  to  Effect  a  Merger: 
Agency  Form  Number:  FR  2070 
OMB  Docket  Number:  7100-0045 
Frequency:  On  occasion 
Reporters:  State  chartered  banks  that 

are  members  of  the  Federal  Reserve 

System 
Annual  reporting  hours:  1,540 
Significant  effect  on  small  businesses  is 

not  expected. 

General  description  of  the  report:  This 
form  provides  information  on  the  pro 
forma  financial  condition  of  the 
applicant,  a  description  of  the  proposed 
merger  and  the  advantages  it  offers  to 
the  public's  needs  and  convenience.  The 
form  is  used  by  the  Federal  Reserve  to 
evaluate  the  proposed  merger  as  to 
financial  soundness,  competitive 
acceptability  and  consistency  with  the 
public  interest.  The  proposed  revisions 
include  clarifications,  changes  to 
conform  with  recent  revisions  of  bank 
holding  company  application  forms  (FR 
Y-1,  FR  Y-2),  and  requests  for  certain 
financial  data  in  accord  with  changes  in 
the  Board's  capital  guidelines. 

This  report  is  required  by  law  [12 
U.S.C.  1828  (c)|.  Parts  may  be  given 
confidential  treatment  at  applicant's 
request  [5  U.S.C.  552(b)(4)|. 

2.  Report  title:  Change  in  Bank  Control 
Form: 

Agency  Form  Number:  FR  2081 

OMB  Docket  Number:  OMB  No.  710O- 

0134 
Frequency:  On  occasion 
Reporters:  Persons  proposing  to  acquire 

control  of  a  bank  holding  company  or 

State  member  bank 
Annual  Reporting  Hours:  11,067 
Significant  effect  on  small  businesses  is 

not  expected. 

General  description  of  report:  This 
form  is  mandatory  under  the  Change  in 
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Bank  Control  Act,  which  seeks  to 
maintain  public  confidence  in  the 
banking  system  by  preventing  anti- 
competitive or  otherwise  adverse 
combinations  of  banks.  The  form 
requests  information  regardmg  the 
factors  that  must  be  considered  by  the 
Board  under  the  statute,  including  a 
description  of  the  proposal,  and 
financial  and  employment  data 
concerning  the  acquiring  party.  The 
proposed  revisions  include  certain 
additional  information  and  publication 
requirements  pursuant  to  the  Anti-Drug 
Abuse  Act  of  1986. 

This  information  collection  is  required 
by  law  [12  U.S.C.  1817(j)!.  Parts  may  be 
given  confidential  treatment  at 
applicant's  request  [5  U.S.C.  552{b)(4)|. 

3.  Report  title:  Applications  for 
Membership  in  the  Federal  Reserve 
System: 

Agency  Form  Number:  FR  2083.  2083A- 

2083E 
OMB  Docket  Number:  710O-()0-46 
Frequency:  On  occasion 
Reporters:  Commercial  banks  and 

certain  mutual  savings  banks 
Annual  Reporting  Hours:  3.071 
Significant  effect  on  small  businesses  is 

not  expected. 

General  description  of  the  report:  This 
application  provides  managerial, 
financial  and  structuiai  data  necessary 
for  the  Federal  Reserve  Board  to 
evaluate  a  new  or  existing  bank's 
application  for  admission  to  the  Federal 
Reserve  System  pursuant  to  criteria 
established  by  statute  and  regulation 
(Regulation  H).  The  proposed  revisions 
would  standardize  the  format  of  certain 
information  and  request  certain 
additional  information  usually 
developed  in  the  normal  course  of 
business  in  opening  a  new  bank. 

This  information  collection  is 
authorized  by  law  [12  U.S.C.  321-328]. 
Parts  may  be  given  confidential 
treatment  at  applicant's  request  [5 
U.S.C.  552(b)(4)). 

4.  Report  title:  Uniform  Application  for 
Municipal  Securities  Principal  or 
Municipal  Securities  Representative 
Associated  with  a  Bank  Municipal 
Securities  Dealer: 

Agency  Form  Number:  FR  MSD— 4 

OMB  Docket  Number:  7100-0100 

Frequency:  On  occasion 

Reporters:  Banks  who  engage  in 
activities  as  a  municipal  securities 
dealer  and  persons  designated  as 
municipal  securities  principals  and 
representatives 

Annual  reporting  hours:  773 

Significant  effect  on  small  businesses  is 
not  expected. 
General  description  of  report:  This 

information  collection  is  mandatory  [15 


U.S.C.  78o-4(c)(5),  78q  and  78w)  and  is 
given  confidential  treatment  [5  U.S.C. 
552(b)(6)].  The  filing  of  this  application 
is  required  of  a  Municipal  Securities 
Dealer  Bank  (MSD)  and  a  person 
associated  with  a  MSD,  prior  to  such 
person  functioning  in  a  professional 
capacity.  This  application  serves  to 
verify  compliance  with  the  rules  of  the 
Municipal  Securities  Rulemaking  Board 
and  with  related  securities  and  banking 
laws.  It  is  also  used  as  a  source 
document  for  entry  into  an  interagency 
computer  system  of  records.  The 
proposed  revisions  are  deletion  of 
certain  spaces  for  notations  by  receiving 
agency  personnel,  since  these  items  are 
rarely  used;  and  changing  the  requested 
record  of  residential  addresses  from  the 
past  ten  years  to  the  past  five, 
corresponding  to  changes  in  MSRB  rule 
G-7. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  21. 1987. 
William  W.  Wiles, 
Secretary  of  the  Board. 
[FR  Doc.  87-19606  Filed  8-26-87;  8:45  am] 
BILLING  CODE  6210-01-M 


Formation  of,  Acquisition  by,  or 
Merger  of  Bank  Holding  Companies; 
Alaska  Mutual  Bancorp. 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.24)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than 
September  4.  198" 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 


President)  101  Market  Street.  San 
Francisco,  California  94105: 

1.  Alaska  Mutual  Bancorporation, 
Anchorage,  Alaska;  to  merge  with 
United  Bancorporation  Alaska,  Inc.. 
Anchorage,  Alaska,  and  thereby 
indirectly  acquire  United  Bank  Alaska. 
Anchorage.  Alaska,  and  United  Bank 
Alaska  Southeastern,  Juneau,  Alaska. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  24. 1987. 
William  W.  Wiles, 
Secretary  of  the  Board. 
[FR  Doc.  87-19701  Filed  8-26-87;  8.45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Admnlstration 

Availability  of  Funds  for  Project  Grants 
for  Health  Ser/ices  to  the  Homeless 
Population 

agency:  Public  Health  Ser\ice,  HHS. 
action:  Notice  of  availability  of  funds. 

summary:  The  Health  Resources  and 
Services  Administration  (HRSA) 
announces  that  applications  are  being 
accepted  for  a  program  of  grants  to 
provide  primary  health  care  services 
and  substance  abuse  services  to 
homeless  populations.  These  grants  will 
be  administered  under  the  provisions  of 
Pub.  L  100-77,  the  "Stewart  B. 
McKinney  Homeless  Assistance  Act."  A 
"homeless  individual"  is  defined  as  one 
who  lacks  housing,  including  those 
persons  in  emergency  shelters  or  in 
transition  housing.  The  grants  will  be 
available  to  public  or  nonprofit  private 
entities.  HRSA  will  consider 
applications  only  in  areas  with  sufficient 
concentration  of  homeless  individuals  to 
insure  efficiency  in  the  deployment  of 
health  care  resources.  Applications  that 
can  demonstrate  broad  based 
community  support  and  linkages  with 
other  providers  of  critical  support  needs 
of  this  population  such  as  the  provision 
of  emergency  shelter  and  food  will  be 
given  priority.  The  application  must 
have  a  written  plan  and  written 
commitment  of  active  support  of  local 
resources.  The  application  must  contain 
the  agreements  required  by  statute. 
date:  To  receive  consideration  as  being 
on  time,  mailed  applications  must  be 
postmarked  on  or  before  October  5, 
1987.  Hand  delivered  applications  must 
be  received  by  5:00  PM  on  October  5, 
198- 
FOR  FURTHER  INFORMATION  CONTACT: 

Application  kits  (Form  PHS  5161-1  with 
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revised  factsheet  DF^HS  Form  424  as 
approved  by  the  Office  of  Management 
and  Budget  under  control  number  0348- 
OOOfi)  and  additional  information 
(including  a  complete  copy  of  the 
applicable  statutory  provisions)  may  be 
obtained  from,  and  completed 
applications  should  be  mailed  to,  the 
appropriate  Regional  Health 
Administrator  (See  appendix). 
SUPPLEMENTARY  INFORMATION:  Pub.  L. 
100-77  adds  a  new  section  340  to  the 
Public  Fiealth  Service  Act  to  authorize 
the  Secretary,  acting  through  the 
Administrator  of  HRSA,  to  award  grants 
for  the  purpose  of  enabling  grantees, 
directly  or  through  contracts,  to  provide 
for  the  delivery  of  health  care  services, 
including  primary  care  services,  alcohol 
and  substance  abuse  services,  and 
mental  health  services,  for  homeless 
persons.  The  Fiscal  Year  1987 
Supplemental  Appropriations  Act  (Pub, 
L.  100-71)  provides  S46  million  for  such 
grants,  to  remain  available  through 
September  30, 1988.  Grantees  must  meet 
the  following  minimum  qualifications;  be 
a  public  or  nonprofit  private  entity:  have 
the  capacity  to  efficiently  administer  the 
grant:  and,  for  services  provided  under 
the  grant  that  are  covered  by  the 
approved  State  Medicaid  plan,  the  entity 
must:  (1)  Have  entered  into  a 
participation  agreement  under  the  State 
plan  and  be  qualified  to  receive 
payments  under  the  plan,  or  (2)  the 
entity  must  have  contracted  for  the 
provision  of  services  with  an 
organization  which  can  meet  these 
participation  requirements.  Under  the 
statute,  preference  in  the  award  of 
grants  was  given  to  applicants  which: 
(1)  Are  experienced  in  the  direct 
delivery  of  primary  health  care  services 
to  homeless  individuals  or  medically 
underserved  populations  or  are 
experienced  in  the  treatment  of 
substance  abuse  and  in  the  provision  of 
substance  abuse  services  to  homeless 
individuals  or  medically  underserved 
populations:  and  (2)  agree  to  provide 
health  care  services  to  homeless 
individuals  through  both  public  entities 
and  private  organizations.  The  purpose 
of  the  latter  preference  criterion  is  to 
encourage  applicants  to  use  a  broad 
cross-section  of  community  providers 
and  to  obtain  maximum  community 
support  and  participation. 

Grantees  will  be  required  to  provide 
the  following  services:  primary  health 
care  services  at  locations  assessible  to 
homeless  persons:  substance  abuse 
services,  which  may  include 
detoxification  and  residential  treatment 
for  substance  abuse  provided  in  settings 
other  than  hospitals;  24-hour  emergency 
health  services;  a  system  for  referrals  to 


mental  health  services:  and  a  system  for 
inpatient  referral,  outreach,  and  aid  in 
establishing  eligibility  for  and  obtaining 
services  under  entitlement  programs.  A 
grantee  may  choose,  in  lieu  of  mental 
health  referral  services,  to  provide 
mental  health  services  to  homeless 
individuals  either  directly  or  through 
contract. 

Grant  funds  may  not  be  expended  for 
the  following:  inpatient  care  except  for 
residential  treatment  for  substance 
abuse  provided  in  settings  other  than 
hospitals;  cash  payments  to  recipients  of 
services:  or  purchase  or  improvement  of 
real  property  (other  than  minor 
remod^ing)  or  purchase  of  major 
medical  equipment  unless  waived  by  the 
Secretary  under  the  provisions  of  the 
statute.  Federal  grant  funds  may  not 
supplant  existing  public  or  private 
resources  that  are  currently  allocated  to 
assist  the  homeless  populations.  Under 
section  340(e).  the  amount  of  federal 
grant  funds  may  not  exceed  75  percent 
of  the  cost  of  providing  health  care 
services  under  the  grant.  The  applicant 
must  make  available  non-Federal 
contributions  equal  to  the  remaining 
portion  of  providing  health  care 
services.  Non-Federal  contributions  may 
be  in  cash  or  in-kind,  fairly  evaluated, 
including  plant,  equipment  or  services. 
Funds  currently  provided  by  the  Federal 
Government,  under  this  or  other 
programs,  or  services  assisted  to  any 
significant  extent  by  the  Federal 
Government,  may  not  be  counted 
toward  the  non-Federal  contribution 
requirement.  Any  cash  or  in-kind 
contributions  that,  prior  to  February  26, 
1987,  were  made  available  by  any  public 
or  private  entity  for  the  purpose  of 
assisting  homeless  individuals,  including 
the  provision  of  health  services  for  the 
homeless,  may  not  be  counted  in 
meeting  the  non-Federal  matching 
requirement.  The  Secretary  may  waive 
the  25  percent  contribution  requirement 
if  the  applicant  is  a  private  nonprofit 
community  health  center  (CHC)  as 
defined  under  section  330  of  PHS  Act 
and  the  Secretary  determines  that  it  is 
not  feasible  for  the  applicant  to  comply 
with  that  requirement. 

Application  Evaluation  Criteria 

Each  grant  application  will  be 
evaluated  based  upon  the  following 
criteria: 

(1)  The  documented  number  of 
homeless  persons  to  be  served  and  the 
extent  of  the  unmet  need  for  the 
provision  of  health  care  services. 

(2)  The  adequacy  and  feasibility  of  the 
applicant's  proposed  delivery  system. 

(3)  The  extent  to  which  the  project 
plan  has  received  written  commitments 


for  active  participation  from  community 
health  care  providers. 

(4)  The  qualifications  and  experience 
of  the  proposed  project  staff. 

(5)  The  adequacy  of  the  proposed 
budget  and  the  feasibility  of  the 
proposed  plans  for  continuation  without 
Federal  assistance  after  the  project 
period. 

Administration      | 

To  receive  an  award,  the  applicant 
must  demonstrate  an  ability  to  follow  all 
administrative  requirements  contained 
in  the  authorizing  statute  and  must 
submit  a  Statement  of  Agreement  in 
which  the  applicant  agrees  to  comply 
with  requirements  of  the  statute 
concerning  the  provision  of  matching 
funds;  the  provision  of  specified  health 
services;  restrictions  on  the  use  of  funds; 
limitations  on  charges  for  services; 
administration  of  grants:  and  limitation 
on  administrative  expenses.  With  regard 
to  charges  for  services  grantees  must 
provide  health  care,  regardless  of  the 
patient's  ability  to  pay.  The  fees,  if  any, 
will  be  set  according  to  a  schedule  of 
charges  that  are  made  available  to  the 
public  and  will  be  adjusted  to  reflect  the 
income  and  resources  of  the  homeless 
person,  and  the  charges  may  not  be 
imposed  on  any  homeless  individual 
with  an  income  below  the  Federal 
poverty  income  level. 

Grantees  may  not  spend  more  than  10 
percent  of  grant  awards  on 
administrative  expenses.  Because  of  the 
newness  of  the  program,  no 
predetermined  or  average  grant  award 
level  can  be  projected  until  the  size  of 
the  population  groups  to  be  served  is 
determined. 

Other  Award  Information 

This  program  is  considered  to  be 
subject  to  the  provisions  of  Executive 
Order  12372,  Intergovernmental  Review 
of  Federal  Programs  and  45  CFR  Part 
100.  Executive  Order  12372  allows 
States/territories  the  option  of  setting  up 
a  system  for  reviewing  applications  from 
within  their  States  for  assistance  under 
certain  Federal  programs.  The 
application  packages  to  be  made 
available  by  DHHS  (Form  PHS-5161 
with  revised  facesheet  DHHS  424)  will 
contain  a  listing  of  States  which  have 
chosen  to  set  up  a  review  system  and 
will  provide  a  point  of  contact  in  the 
States  for  that  review.  Since  60  days  are 
allowed  for  this  review,  applicants  are 
advised  to  discuss  projects  with  and 
provide  copies  of  their  applications  to 
contact  points  as  early  as  possible.  At 
the  latest,  an  applicant  should  provide 
the  application  to  the  State  for  review  at 
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the  same  time  it  is  submitted  to  the 
Regional  Office. 

HRSA  has  applied  for  a  listing  for  this 
program  in  the  OMB  Catalog  of  Federal 
Domestic  Assistance. 

Dated.  August  24.  1987. 
David  N.  Sundwall, 
Administrator. 

Appendix 

Regional  Health  Administrators 

Edward  ).  Montminy.  Regional  Health 
Administrator.  DHHS  Region  I..  John 
F.  Kennedy  Federal  Building,  Boston, 
Massachusetts  02203,  (617)  56.'i-1426 

Vivian  Chang.  M.D..  Regional  Health 
Administrator.  DHHS  Region  II,  26 
Federal  Plaza,  New  York,  New  York 
10278,  (212)  264-2560 

William  Lassek.  M.D.,  Regional  Health 
Adm.inistrator.  DHHS  Region  III.  P.O. 
Box  13716,  Philadelphia,  Pennsylvania 
19101.  (215)  596-6637 

John  Whitney,  Regional  Health 

Administrator,  DHHS  Region  IV,  101 
Marietta  Tower,  Suite  1202,  Atlanta, 
Georgia  30323,  (404)  331-2316 

E.  Frank  Ellis.  M.D.,  Regional  Health 
Administrator.  DHHS  Region  V.  300 
South  Wacker  Drive,  Chicago,  Illinois 
60606,  (312)  353-1385 

John  M.  Dyer,  M.D.,  Regional  Health 
Administrator,  DHHS  Region  VI,  1200 
Main  Tower  Building.  Dallas,  Texas 
75202.  (214)  767-3879 

Mr.  Youn  Bock  Rhee.  Regional  Health 
Administrator.  DHHS  Region  VII,  601 
East  12th  Street,  Kansas  City. 
Missouri  64106.  (816)  374-3291 

Audrey  H.  Nora.  M.D..  Regional  Health 
Administrator.  DHHS  Region  VIII, 
1961  Stout  Street.  Denver,  Colorado 
30294.  (303)  84-1-61S3 

Sheridan  L.  Weinstein,  M.D.,  Regional 
Health  Administrator.  DHHS  Region 
IX.  50  United  Nations  Plaza.  San 
Francisco.  California  34102,  (415)  556- 
5810 

Ms.  Dorothy  H.  Mann.  Regional  Health 
Administrator.  DHHS  Region  X.  2901 
Third  Avenue.  Mail  Stop  405.  Seattle, 
Washington  98121.  (206)  442-0430. 

(FR  Doc.  87-19676  Filed  8-  26-ti7;  8:45  am] 

BILLING  CODE  4160-15-M 


Public  Health  Service 

Statement  of  Organization.  Functions, 
and  Delegations  of  Authority;  National 
Institutes  of  Health 

Part  H.  Chapter  HN  (National 
Institutes  of  Health)  of  the  Statement  of 
Organization.  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (40  FR  22859,  May  27. 1975,  as 


amended  most  recently  in  pertinent  part 
at  52  FR  16457,  May  5, 1987)  is  amended 
to  reflect  the  following  changes  within 
the  National  Cancer  Institute  (HNC):  (1) 
Abolish  the  Office  of  Program  Planning 
and  Analysis  (HNC12)  in  the  Office  of 
the  Direcfor  (HNCl):  (2)  establish  the 
Office  of  Program  Operations  and 
Planning  (HNC16)  in  the  Office  of  the 
Director  (HNCl):  and  (3)  revise  the 
functional  s'.atement  of  the  Office  of 
Administrative  Management  (HNClS)  in 
the  Office  of  the  Director  (HNCl). 

The  proposed  changes  will:  (1)  Clarify, 
realign,  and  reconstitute  the  functions 
and  responsibilities  of  designated 
organizational  entities  w'ithin  the  Office 
of  the  Director  of  the  .National  Cancer 
Institute  in  order  to  achieve  a  more 
accurate,  efficient,  and  effective 
assignment  of  functions;  and  (2)  provide 
adequate  leadership  and  recognition  for 
important  Institute  activities. 

Sec.  HN-B,  Organizations  and 
Functions  is  amended  as  follows:  (1) 
Under  the  heading  National  Cancer 
Institute  (HNC).  Office  of  the  Director 
(HCNl).  delete  the  title  and  statement 
for  the  Office  of  Program  Planning  and 
Analysis  (HNC12)  and  the  statement  for 
the  Office  of  Administrative 
Management  (HNC13J  in  their  entirety. 

(2)  Under  the  heading  National 
Cancer  Institute  (HNC).  Office  of  the 
Director  (HNCl).  insert  the  statement 
for  the  Office  of  Administrative 
Management  (HNC13)  and  the  title  and 
statement  for  the  Office  of  Program 
Operations  and  Planning  (HNC16)  as 
follows: 

Office  of  Administrative  Management 
(HNC13J.  (1)  Plans,  directs,  and 
coordinates  the  administrative 
management  activities  of  the  Institute. 
Areas  of  responsibility  include  grants 
management:  contracts  management; 
finance  and  budget:  personnel; 
management  analysis:  financial  data 
and  statistics:  office  automation, 
automatic  data  processing,  and 
management  information  systems;  and 
other  areas  related  to  the  general 
administration  of  the  Institute;  (2) 
advises  the  Institute  Director  and  senior 
staff  on  the  administrative  management 
of  the  Institute  and  its  programs;  (3) 
develops  and  promulg.^tes  policies, 
guidelines  and  procedures  on  matters 
relating  to  the  administrative 
management  of  the  Institute;  and  (4) 
formulates  and  executes  action  plans  in 
response  to  administrative  problems  or 
initiatives,  directives,  regulations, 
legislation,  or  anything  else  that  might 
require  administrative  action  or  have 
administrative  implications. 

Office  of  Program  Operations  and 
Planning  (HNC16).  (1)  Provides  advice, 
guidance,  and  assistance  in  the 


preparation,  analysis,  implementation, 
and  monitoring  of  Institute-wide  and 
Divisional  plans  including  plans  for 
specific  programs  or  projects;  (2) 
provides  direct  support  in  the  form  of 
analysis,  advice,  and  assistance  to  the 
Director,  NCI,  in  both  the  decision- 
making process  and  in  the  development, 
documentation,  implementation,  and 
monitoring  of  policy  and  operating 
decisions;  (3)  provides  professional 
advice,  technical  assistance,  and 
guidance  in  implementing  the  planning 
decisions  made  by  senior  Institute 
officials;  (4)  prepares  or  coordinates  the 
preparation  of  regular,  periodic  reports 
to  higher  echelons  on  Institute  activities 
(e.g..  Biennial  Report)  as  well  as  special 
reports,  documents,  and  speeches;  (5) 
serves  as  the  Institute  focal  point  for 
legislative  analysis,  planning, 
implementation,  and  liaison  activities; 
and  (6)  provides  advice  on  and 
assistance  with  the  Institute's  program 
evaluation  and  assessment  efforts 
including  coordination  and  preparation 
of  required  evaluation  reports  and  plans 
and  the  provision  of  instruction  and 
advice  to  Institute  staff  on  evaluative 
methods  and  techniques. 

Dated:  August  17, 1987. 
Wilford  I.  Forbush. 
Director,  Office  of  Management,  PHS. 
[FR  Doc.  87-19629  Filed  &-2&-e7;  8:45  am) 

BILLING  COD£   4l*0-«i-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

(UT-040-07-4322-02) 

Cedar  City  District  Grazing  Advisory 
Board  Meeting 

Notice  is  hereby  given  in  accordance 
with  Pub.  L.  992-463  that  a  meeting  of 
the  Cedar  City  District  Grazing 
Advisory  Board  will  be  held  on 
Thursday.  October  1. 1987.  The  meeting 
will  begin  at  9:30  a.m.  in  the  Escalante 
Area  Office  located  on  State  Highway 
12  approximatley  one  mile  west  of 
Escalante,  Utah. 

-     The  meeting  will  consist  of  a  short 
discussion  at  the  Area  Office  followed 
by  a  field  tour  of  the  Lower  Cattle 
Allotment.  The  purpose  of  the  tour  is  to 
discuss  the  Allotment  Management  Plan 
and  proposed  use  adjustments  needed 
following  an  evaluation  of  monitoring 
data.  Those  planning  on  going  on  the 
tour  should  provide  their  own 
transportation  and  a  lunch. 

Grazing  Advisory  Board  meetings  are 
open  to  the  public.  Interested  persons 
may  make  oral  statements  or  file  written 
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statements  for  the  Board's 
consideration.  Oral  statements  will  be 
received  at  9:30  a.m.  Anyone  wishing  to 
make  an  oral  statement  must  notify  the 
District  Manager,  Bureau  of  Land 
Management,  176  East  DL  Sargent  Drive. 
Cedar  City,  UT  84720,  phone  801-586- 
2401,  by  September  28,  1987,  Depending 
on  the  number  of  persons  wishing  to 
make  statements,  a  per  person  time  limit 
may  be  established  by  the  District 
Manager. 

Summary  minutes  of  the  Board 
meetings  will  be  maintained  in  the 
District  Office  and  be  available  for 
public  inspection  and  reproduction 
(during  regular  business  hours)  within  30 
days  following  the  meetmg. 

Dated:  August  21,  1987. 
Morgan  S,  |ensen, 
District  Mana'^er. 

|FR  Doc.  87-19702  Filed  8-26-87;  8:45  am] 
BILLING  CODE  4310-OO-M 


[OR  120-63 10-01:  GP7-275] 

Meeting  of  the  Coos  Bay  District 
Advisory  Council 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Meeting  of  Coos  Bay  District 

Advisory  Council. 

summary:  Notice  is  hereby  given  in 
accordance  with  Pub.  L.  94-579  and  43 
CFR.  Part  1780  that  a  meeting  of  the 
Cons  Bay  District  Advisory  Council  will 
be  held  on  Tuesday.  September  29.  1987, 
beginning  at  9:00  am.  The  meeting  will 
be  held  in  the  conference  room  of  the 
BLM  Coos  Bay  District  Office.  333  South 
Fourth  Street.  Coos  Bay,  Ore. 

Agenda:  The  agenda  for  the  meeting 
will  include: 

1.  Election  of  Officers. 

2.  Discussion  of  the  background  and 
current  state  of  BLM's  western  Oregon 
planning  process,  leading  up  to  the 
Proposed  Slate  Director  Guidance 
Topics  listed  in  the  recent  mailer  to  the 
general  public.  Deliberations  should 
result  in  a  Council  recommendation  to 
the  District  Manager,  which  will  be 
entered  as  public  comment  to  the 
proposed  guidance. 

3.  Discussion  of  the  current  state  of 
management  of  the  Dean  Creek  Elk 
Viewing  Area. 

4.  Arrangements  for  the  next  meeting. 
The  meeting  is  open  to  the  public  and 

news  media.  Interested  persons  may 
miake  oral  statements  to  the  council 
from  10:00  a.m.  to  10:30  a.m.  on  Tuesday, 
September  29,  or  file  written  statements 
for  the  council's  consideration.  Anyone 
wishing  to  make  an  oral  statement  must 
notify  the  District  Manager  by  close  of 


business  on  Monday,  September  28,  1987 
(Telephone  503-269^5880), 
ADDRESS:  Bureau  of  Land  Management, 
Coos  Bav  District  Office,  333  South 
Fourth  Street,  Coos  Bay,  OR  97420. 

Minutes  of  the  meeting  will  be 
maintained  at  the  District  Office  and 
made  available  during  regular  business 
hours  (7:45  a.m.  to  4:30  p.m.)  for  public 
inspection  or  reproduction  at  the  cost  of 
duplication. 

Dated:  August  18. 1987. 
Robert  T.  Dale, 
District  Manager. 
[FR  Doc.  87-19638  Filed  8-26-87;  8:45  am] 

BILLING  CODE  4310-33-M 


tUT-060-4322-021 

Meeting  of  ttie  Moab  District  Grazing 
Advisory  Board 

August  20, 1987, 

AGENCY:  Bureau  of  Land  Management, 

Interior, 

action:  Moab  District  Grazing  Advisory 

Board  meeting. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  Pub.  L.  92-463  that  a 
meeting  of  the  Moab  District  Grazing 
Advisory  Board  will  be  held  on  October 
1,  1987.  The  meeting  will  begin  at  10:00 
a.m.  in  the  conference  room  of  the 
Bureau  of  Land  Management  District 
Office  at  82  East  Dogwood,  Moab,  Utah 
84532. 

The  agenda  for  the  meeting  will 
include: 

1.  Proposed  Grazing  Regulations 
Changes, 

2.  Shrub  Die-off  Update. 

3.  Grand  Change-of-Class  RMP 
Amendment. 

4.  Grazing  Decision  Status,  Grand 
RMP. 

5.  RMP  Status  (San  Juan  and  San 
Rafael). 

6.  Indian  Creek  Riparian 
Demonstration  Area. 

7.  Range  Improvement  Prioritization. 

8.  San  Rafael  Grazing  Management 
Problems. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Board  between  3:00 
p.m.  and  4:00  p.m.  on  October  1, 1987  or 
file  written  statements  for  the  Board's 
consideration. 

Anyone  wishing  to  make  an  oral 
statement  must  notify  the  District 
Manager,  Bureau  of  Land  Management, 
P.O.  Box  970,  Moab,  Utah  84532,  by 
September  25, 1987, 

Summary  minutes  of  the  Board 
meeeting  will  be  maintained  in  the 
District  Office  and  will  be  available 


within  thirty  (30)  days  following  the 

meeting, 

Kenneth  V.  Rhea, 

Acting  District  Manager. 

[FR  Doc.  87-19639  Filed  8-26-87:  8:45  am] 

BILLING  CODE  4310-DO-M 

[CO-010-07-4332-09)  ' 

Craig,  Colorado  Advisory  Council 
Meeting  i 

Time  and  date:  October  7, 1987  at 
10:00  a.m. 

Place:  Craig  District  Office.  455 
Emerson  Street,  Craig,  Colorado. 

Status:  Open  to  public;  interested 
persons  may  make  oral  statements  at 
10:30  a.m.  Summary  minutes  of  the 
meeting  will  be  maintained  in  the  Craig 
District  Office, 

Matters  to  be  considered: 

1.  Role  of  the  Advisory  Council. 

2.  Grazing  Regulations. 

3.  Toxic  Waste. 

4.  Land  Disposal,  Exchanges,  and 
Access. 

5.  Riparian  Management. 

6.  BLM's  Role  in  Developing  Sections 
of  the  Yampa  River  for  Recreation. 

Contact  person  for  wore  information: 
Mary  Pressley,  Craig  District  Office,  455 
Emerson  Street,  Craig,  Colorado  81625- 
1129,  Phone:  (303)  824-8261. 

Dated:  August  17,  1987. 
Robyn  Shoop, 

.Acting  Associate  District  Manager. 
[FR  Doc.  87-19623  Filed  8-26-87;  8:45  am] 
BILLING  CODE  4310-JB-M 


[Alaska  AA-48539-AF] 

Proposed  Reinstatement  of  a 
Terminated  Oil  and  Gas  Lease; 
Fairbanks  Meridian,  AK 

In  accordance  with  Title  IV  of  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  (Pub.  L,  97^51).  a 
petition  for  reinstatement  of  oil  and  gas 
lease  AA-48539-AF  has  been  received 
covering  the  following  lands: 

Fairbanks  Meridian,  Alaska 

T.  21  S.,  R.  7  E., 

Sec,  3,  NW'/4SW^ 

(40  acres.) 

The  proposed  reinstatement  of  the 
lease  would  be  under  the  same  terms 
and  conditions  of  the  original  lease, 
except  the  rental  will  be  increased  to  $5 
per  acre  per  year,  and  royalty  increased 
to  16%  percent.  The  S500  administrative 
fee  and  the  cost  of  publishing  this  Notice 
have  been  paid.  The  required  rentals 
and  royalties  accruing  from  March  1, 
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1985,  the  date  of  termination,  have  been 
paid. 

Having  met  all  the  requirements  for 
reinstatement  of  lease  AA-48539-AF  as 
set  out  in  section  31  (d)  and  (e)  of  the 
Mineral  Leasing  Act  of  1920  (30  U.S.C. 
1B8),  the  Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease, 
effective  March  1,  1985,  subject  to  the 
terms  and  conditions  cited  above. 

Dated:  August  19.  1987. 
Kay  F.  Kletka. 

Chief.  Branch  of  Mineral  Adjudication. 
|FR  Doc.  87-19640  Filed  8-26-87.  8;45  amj 
BItXING  CODE  4310-JA 


I WY-920-07-4111-15;  W-62396] 

Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease; 
Wyoming 

Pursuant  to  the  provisions  of  Pub.  L 
97^51,  96  Stat.  2462-2466.  and 
Regulation  43  CFR  3108.2-3(a)  and  (b)(1). 
a  petition  for  reinstatement  of  oil  and 
gas  lease  W-62396  for  lands  in  .Natrona 
County.  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5  per  acre,  or  fraction  thereof, 
per  year  and  16^3  percent,  respectively. 

The  lessee  has  paid  the  required  SSOO 
administrative  fee  and  $125  to  reimburse 
the  Department  for  the  cost  of  this 
Federal  Register  notice.  The  lessee  has 
met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  .^ct  of  1920  [30  U.S.C. 
188).  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  W-62396  effective  March  1.  1987, 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 
Fred  OFerraU, 

Acting  Chief,  Leasing  Section. 
(FR  Doc.  87-19704  Filed  8-2&-87;  8:45  am) 

BILLING  CODE  4310-22-U 

[  MT-930-07-42 1 2-11;  M-94 1 5-A  ] 

Order  Providing  for  Opening  of  Public 
Lands;  North  Dakota 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 

SUMMARY:  This  order  restores  40  acres 
of  public  land  to  the  operation  of  the 
public  land  and  mining  laws.  The  land 
hrs  been  and  will  remain  open  to 


mineral  leasmg.  The  lands  affected 
reverted  to  the  United  States  under  the 
provisions  of  the  Recreation  and  Public 
Purposes  Act. 

EFFECTIVE  DATE:  September  28, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Binando.  BLM,  Montana  State 
Office.  P.O.  Box  36800.  Billmgs,  Montana 
59107,  406-657-6090. 

The  segregation  created  by  the 
classification  of  May  7.  1969.  and 
continued  on  issuance  of  patent  number 
33-71-0014  to  Golden  Valley  County, 
North  Dakota  on  September  15.  IB^O. 
has  terminated  pursuant  to  the 
reversionary  provisions  of  the 
Recreation  and  Public  Purposes  Act,  as 
amended,  43  U.S.C.  869  et  seq.  (1982). 
Under  the  reversion,  full  title  to  the 
following-described  land  was  restored 
to  the  United  States: 

Fifth  Principal  Meridian 

T.  139  .N..  R   104  W., 
Sec.6,  SF.>-,SE''«. 

The  area  described  contains  40  acres  in 

Golden  Valley  County. 

At  9  a.m.  on  September  28. 1987,  the 
land  will  be  opened  to  operation  of  the 
public  land  laws  generally,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  and  the 
requirements  of  applicable  law.  All 
valid  applications  received  at  or  prior  to 
9  a.m.  on  September  28,  1987,  shall  be 
considered  as  simultaneously  filed  at 
that  time.  Those  received  thereafter 
shall  be  considered  in  the  order  of  filing. 

At  9  a.m.  on  September  28, 1987,  the 
land  will  be  opened  to  location  and 
entry  under  the  United  States  mining 
laws.  Appropriation  of  any  of  the  lands 
described  in  this  order  under  the  general 
mining  laws  prior  to  the  date  and  time  of 
restoration  is  unauthorized,  .^ny  such 
attempted  appropriation,  including 
attempted  adverse  possession  under  30 
U.S.C.  §  38.  shall  vest  no  rights  against 
the  United  States,  Acts  required  to 
establish  a  location  and  to  initiate  a 
right  of  possession  are  governed  by 
State  law  where  not  in  conflict  with 
Federal  law.  The  Bureau  of  Land 
Management  will  not  intervene  in 
disputes  between  nval  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 
)ohn  A.  Kwiatkow&ki, 
Deputy  State  Director.  Division  Lands  and 
fienewabJe  Resources. 
August  19.  1987. 
[FR  Doc.  e~-19624  Filed  8-25-87;  8:45  am] 

B-LLING  CODE  4310-DN-M 


[AZ-020-7-4212-13;  A-18968] 

Public  Land  Exchange;  Mohave 
County,  AZ 

agency:  Bureau  of  Land  Management. 

Interior, 

ACTION:  Notice  of  continuation. 

summary:  Notice  is  hereby  given  that 
the  segregative  effect  of  the  Notice  of 
Realty  Action  published  in  the  Federal 
Register  on  September  20, 1985  a:  50  VR 
38.214,  for  public  land  exchange  case 
A-18968  IS  to  be  continued  for  an 
additional  two  (2)  years. 

supplementary  information:  Private 

exchange  case  .A-lBybS  is  under  appeal 
to  the  Department's  Intenor  Board  of 
Land  Appeals.  The  Bureau  of  Land 
Management  does  not  anticipate 
completing  action  on  the  case  prior  to 
September  19. 1987.  The  .Notice  of  Realty 
Action  published  on  September  20.  1985, 
segregated  the  public  lands  involved 
from  entry  under  the  public  land  and 
mining  laws  but  not  from  entry  under 
the  mineral  leasing  laws. 

DATES:  The  effective  date  of  this  action 

is  September  19.  1987 

FOR  further  information  contact: 

Mike  Berch.  Realty  Specialist,  Kingman 
Resource  Area,  2475  Beverly  Avenue, 
K'ingman.  Arizona  86401.  (602)  757-3161. 

Dated  August  18,  1987. 
Henri  R.  Bisson, 
District  Manager. 
IFR  Doc  8--19M]  Filed  8-26-87:  8:45  am] 

BILUNG  CODE  4310-32-M 


[A2-050-07-4212-13:  A-22677' 

Realty  Action,  Land  Exchange  with 
Private  Party;  La  Paz  and  Mohave 
Counties,  AZ 

AGENCY:  Bureau  of  Land  Management, 

Intenor. 

ACTION:  Notice  of  realty  action — land 
exchange  with  pnvate  party.  La  Paz  and 
Mohave  Counties.  Arizona. 

SUMMARY:  The  following  described 
lands  and  interests  therein  have  been 
determined  to  be  suitable  for  disposal 
for  exchange  under  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976.  43  U.S'C.  1716 

Gila  and  Salt  River  Meridian,  Anzona 

T.  3N.,  R  15  W, 

Sec.  2.  lots  1-4. 

Sec.  2.  remainder  of  section  north  of  I-IO. 
T.  4N.,  R.  15W., 

Sec.  25,  S',^, 

Sec.  36.  WV4. 

Containing  879.2  acres,  more  or  less. 


32352 


Federal  Register  /  Vol.  52.  No.  166  /  Thursday.  August  27.  1987  /  Notices 


In  exchange  for  these  lands,  the  United 
States  will  acquire  the  following  described 
lands  from  Crowder  Investments,  an  Arizona 
corporation. 

Gila  and  Salt  River  Meridian.  Arizona 

T  12N..R.  19W., 

Sec.  ll.SVV'.4SVVV;, 
T.  14N..  R.  18W.. 

Sec.  1.  lots  3  and  4.  NVaSWy*. 

Sec.  5.  lots  1-4.  S'/j,  SV2N'E''4,  Sy2NWV4. 

Sec.  9.  NW''4.  S''2.  NV2NEV4.  SE'ANEV*. 

EV2SWV4NE''*,  SWV4SWV4NEV«, 
Sec.  11,  EVz, 
Sec.  15,  all. 
Sec.  23.  all. 
T.  15N.,  R  19  W.. 
Sec.  19.  W''2NEVi, 
Sec.  2l!  N''2SE'/4,  'NEV4NWy4.  SWV4NEV4. 

SE'-4SW'.4, 
Sec.  25.  S''2.  \WV4NEV4,  SE'/iNVVVi, 

W'aSW^NW'^, 
Sec.  29.  E''2\Ei4SEV4. 
Sec.  31.  N''2SE''4SEy4.  N'/2NEV4SW'/4. 

NW''4NVV''4SEV4. 
Sec.  33.  S''2SW'/4NEV4,  NV2NWy4SEy4. 

svzSE'-iSwy., 
Sec.  35,  .\wv4.  wy2swy4.  SEy4NEy4Swy4, 

T.  19  .\  .  R.  19  W., 

Sec.  23,  SVV''4. 

Containing  4.313.81  acres,  more  or  less. 

The  public  land  to  be  transferred  will  be 
subject  to  the  following  terms  and  conditions: 

1.  Reservations  to  the  United  States:  (a) 
Right-of-way  for  ditches  and  canals  pursuant 
to  the  act  of  August  30. 1890:  (b)  all  the  oil 
and  gas  in  S'a.  sec.  25.  T.  4  N..  R.  15  W..  and 
with  it  the  right  to  prospect  for.  mine,  and 
remove  same. 

2.  Subject  to:  (a)  Those  rights  for  a 
telephone  line  granted  to  Southwestern 
Telephone  Con-jpany  by  right-of-way  No.  A- 
9595:  (b)  those  rights  for  a  12  kV  electrical 
line  granted  to  Arizona  Public  Service 
Company  by  rights-of-way  No.  A-19095  and 
A-79"9:  |cl  those  rights  for  a  road  granted  to 
Vicksburg  Land  Association  by  right-of-way 
No.  A-18959:  (d)  those  rights  for  public 
highways  undf^r  R.S.  2477  and  to  Arizona 
Department  Oi  Transportation  by  right-of- 
way  No.  AR-031625:  and  (e)  the  lands  in  sec. 
2.  f.  3  N.,  R.  15  W..  and  sec.  38,  T.  4  N.,  R.  15 
W'..  are  sub|ect  to  a  reservation  of  all 
minerals. 

Private  lands  to  be  acquired  by  the  United 
States  will  be  subject  to  a  reservation  of  all 
minerals. 

The  value  of  the  lands  to  be  exchanged  is 
approximately  equal.  The  acreages  will  be 
adjusted  or  money  will  be  used  to  equalize 
the  values  after  the  final  appraisal  is 
received. 

Publication  of  this  Notice  will  supersede 
and  cancel  that  portion  of  the  NORA 
published  October  10,  1985.  Vol.  50,  No.  197, 
pertaining  to  property  in  T.  3  N..  R.  15  W.,  and 
NORA  published  December  18.  1986.  Vol.  51, 
NO.  222,  as  to  property  in  T.  4  N..  R.  15  W., 
and  will  segregate  the  subject  lands  from  all 
appropriations  under  the  public  land  laws 
(only  affects  SS.  sec.  25.  T.  4  N..  R.  15  W.). 
This  segregation  will  terminate  upon  the 
issuance  of  a  document  conveying  such 
lands.  2  years  from  the  date  of  this 
publication,  or  upon  publication  of  a  Notice 
of  Terminat'on. 


DATES:  For  a  period  up  to  October  13, 
1987,  interested  parties  may  submit 
comments  to  Mike  Ford.  Area  Manager, 
Havasu  Resource  Area,  3189 
Sweetwater  Avenue,  Lake  Havasu  City, 
Arizona  86403,  or  Bill  Childress,  Area 
Manager,  Lower  Gila  Resource  Area, 
2015  West  Deer  Valley  Road.  Phoenix, 
Arizona  85027. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Ford,  Area  Manager,  Havasu 
Resource  Area,  Bureau  of  Land 
Management,  3189  Sweetwater  Avenue, 
Lake  Havasu  City.  Arizona  86403.  602- 
855-8017. 

Dated:  August  20, 1987. 
Robert  Moody, 
Acting  District  Manager. 
(PR  Doc.  87-19642  Filed  8-26-87;  8:45  am] 

BILUNG  CODE  4310-32-M 


[CA-060-07-4212-11;  CA20057] 

Classification  of  Public  Lands  for 
Recreation  and  Public  Purposes:  San 
Bernardino  County.  CA 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  realty  action,  CA 

20057. 

summary:  The  following  described 
public  land  has  been  examined  and 
found  suitable  for  recreation  and  public 
purposes.  The  land  is  hereby  classified 
as  suitable  for  recreation  and  public 
purposes  under  the  Recreation  and 
Public  Purposes  Act  (R&PP)  of  June  14, 
1926,  as  amended  (44  Stat.  741;  43  U.S.C. 
869  et.  seq.]  and  the  regulations 
thereunder  (43  CFR  2710;  2912): 
San  Bernardino  Meridian,  California 
T.5N..  R.14E. 

Section  15:  NWy4SWy4.  Within  and  more 
specifically  described  as: 

Beginning  at  NW  comer  of  SW  quarter  of 
Section  15.  T5N.  R14E,  SBM,  being  westerly 
line  of  Section  15,  thence  southerly  along  said 
Section  line  15,  a  distance  of  240.6  feet, 
thence  S  84  34'E  1000  feet  plus  or  minus  to 
point  of  beginning  of  said  lease,  thence  N  5 
26'E  a  distance  of  300  feet,  thence  S  84  34'E  a 
distance  of  1000  feet,  thence  S  5  25'W,  a 
distance  of  300  feet,  thence  N  84  34'W  to  the 
point  of  beginning,  an  area  of  299,692,8  sq.  ft, 
or  6.88  acres. 

date:  For  a  period  up  to  October  13, 
1987,  interested  parties  may  submit 
comments  to  the  District  Manager, 
California  Desert  District,  1695  Spruce 
Street,  Riverside,  California  92507. 
Objections  will  be  reviewed  by  the  State 
Director,  Bureau  of  Land  Management, 
who  may  sustain,  vacate  or  modify  this 
realty  action.  In  the  absence  of  any 
objection,  this  realty  action  will  become 
the  final  determination  of  the 
Department  of  the  Interior. 


FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  Morrison,  Needles  Resource 
Area,  (619)  326-3896.  Information 
relating  to  this  action,  including  the 
environmental  assessment  and  land 
report,  is  available  for  review  at  the 
California  Desert  District  Office,  1695 
Spruce  Street,  Riverside,  California 
92507. 

SUPPLEMENTARY  INFORMATION:  The 
Cadiz  Community  Improvement 
Association,  a  non-profit  organization, 
has  filled  an  application  to  lease  the 
above  described  public  land  under 
authority  of  the  Act  of  June  14, 1926.  as 
amended.  The  proposed  public  use  is  for 
the  lands  to  be  utilized  as  a  playground, 
ball  park  and  rest  area  for  the 
unincorporated  community  of  Cadiz. 
California. 

The  classification  is  consistent  with 
the  regulations  set  forth  in  43  CFR  2410. 
The  land  is  located  between  Cadiz  and 
County  Road  199050  and  is  physically 
suitable  for  the  proposed  use. 

The  lease,  when  issued,  will  be 
subject  to  the  provisionsof  the  R&PP 
Act,  applicable  regulafions  of  the 
Secretary  of  the  Interior,  and  will 
contain  the  following  reservations  to  the 
United  States: 

1.  All  mineral  deposits  in  the  land  so 
leased  and/or  sold,  and  to  it,  or  persons 
authorized  by  it,  the  right  to  prospect 
for,  mine  and  remove  such  deposits  from 
the  same  under  applicable  law  and 
regulations  as  the  Secretary  of  the 
Interior  may  proscribe. 

2.  A  right-of-way  therein  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States.  Act  of  August  30, 
1890,  26  Stat.  391;  43  U.S.C.  945. 

3.  An  existing  distribution  line  right- 
of-way  granted  by  the  United  States  to 
Southern  California  Edison,  its 
successors  and  assigns  by  right-of-way 
grant  LA-01 66523,  under  authority  of  the 
Act  of  March  4, 1911,  (43  U.S.C.  961). 

The  land  is  not  required  for  any 
federal  purposes.  The  lease  is  consistent 
with  the  objectives  and 
recommendations  of  the  California 
Desert  Plan. 

Publication  of  this  notice  in  the 
Federal  Register  segregates  the  public 
lands  from  the  operation  of  other  public 
land  laws,  and  the  mining  laws,  except 
for  mineral  leasing.  The  segregative 
effect  will  end  either  upon  issuance  of 
patent,  or,  failing  the  consummation  of  a 
lease,  18  months  from  the  date  of 
publication,  whichever  occurs  firsL 

Date:  August  17,  1987. 
Gerald  E.  Hillier 
District  Manager 

[PR  Doc.  87-19643  Filed  8-26-87;  8:45  am] 
BILUNG  CODE  4310-40-H 
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[CO-070-07-212-13;  C-43116] 

Exchange  of  Lands  \n  Eagle  County, 
CO 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  exchange  of  lands. 

summary:  Pursuant  to  sections  205.  206, 
302(b)  and  310  of  the  Federal  Land 
Policy  and  Management  Act  of  19"6  (43 
U.S.C.  1716),  the  Bureau  of  Land 
Management,  Glenwood  Springs 
Resource  Area,  has  identified  parcels  of 
public  and  private  land  as  preliminarily 
suitable  for  exchange. 
FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  concerning  this 
proposed  exchange,  including  the 
planning  documents  and  environmental 
assessment,  is  available  for  review  in 
the  Glenwood  Springs  Resource  Area 
Office  at  50629  Highway  6  &  24,  P.O.  Box 
liX)9,  Glenwood,  Springs,  Colorado 
61602. 

For  a  period  of  45  days  from  the  date 
of  first  publication  of  this  notice, 
interested  parties  may  submit  comments 
to  the  District  Manager,  Grand  Junction 
District,  Bureau  of  Land  Management, 
754  Horizon  Drive,  Grand  Junction, 
Colorado  81506.  Objections  will  be 
reviewed  by  the  State  Director  who  may 
sustain,  vacate,  or  modify  this  realty 
action.  In  the  absence  of  any  objections, 
this  Notice  of  Realty  Action  will  become 
the  final  determination  of  the 
Department  of  the  Interior. 

SUPPLEMENTARY  INFORMATION:  The 

following-described  lands  have  been 
determined  to  be  preliminarily  suitable 
for  exchange  under  Sections  205,  206, 
302(b)  and  310  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43 
U.S.C.  1716: 

Disposal  Parcel  ITS — 40.00  Acres 
T.  2  S  .  R.  83  W.. 
Sec.  31:  SEV4NWy«. 

Disposal  Parcel  174 — 42.36  Acres 

T  3  S.,  R  83  W., 
Sec.  5:  Lot  1. 

Disposal  Parcel  200— 282.57  Acres 
T  3  S.,  R.  83  W., 

Sec.  4:  Lot  2.  SW'/4NE'4,  S'^NW'/4, 
N4SWV4.NWV4SEV4. 

Disposal  Parcel  303— 320.00  Acres 

T  3  S.,  R.  83  W.. 

Sec.  2;  S''-A'W'4.  N^SVJV*.  SWV4SWV4: 
Sec.  3:  NWSE^.  SWV4SE'/«. 

Offered  Private  Land 

Parcel  A — Approximately  129.80  Acres 
T.  3  S..  R.  83  W., 

Sec.  1:  Portion  of  Lots  3  &  4  west  of 
Highway  131: 

Sec.  2:  Lots  1  S  2. 


Parcel  B— 400.00  Acres 

T.  2  S  .  R  83  W.. 
Sec.  28:  S-'=S'/2: 
Sec.  33:  NEUNEVi: 
Sec.  34:  SW'4NEV4,  NWV*. 

Parcel  C— 160.00  Acres 
T.  2  S..  R.  83  W  . 

Sec.  31:  .\'^NEV«,  NEV4NWy4; 

Sec.  32:NWV4NWy4. 

Any  adjustments  to  offered  private  land  to 
equalize  values  would  be  made  m  T.  2  S..  R. 
83  W.,  Sec.  32,  N4NW'^4 

These  684.93  acres  of  public  land 
under  the  jurisdiction  of  the  Bureau  of 
Land  Management  have  been  identified 
as  preliminarily  suitable  for  exchange. 
The  determination  has  been  made  in 
response  to  a  Bureau-benefiting 
exchange  proposal  developed 
cooperatively  between  the  Bureau  and  f- 
Perry  Olsen. 

In  the  proposal.  689.80  acres  of  offered 
private  land  with  public  values  would 
be  exchanged  for  684.93  acres  of  public 
land  which  have  been  identified  for 
disposal.  The  exchange  proposal  has 
been  made  to  facilitate  the 
consolidation  of  public  land  holdings. 
The  consolidation  would  increase 
managerial  efficiency  and  provide 
public  access  to  natural  resources  on 
public  lands  being  managed  by  the 
Bureau. 

The  values  of  the  lands  to  be 
exchanged  have  been  determined  to  be 
approximately  equal.  Upon  completion 
of  the  final  appraisal  of  the  lands,  the 
acreages  will  be  adiusted  or  money  will 
be  used  to  equalize  the  exchange  values. 

Tt.'-ms  and  Conditions 

The  following  reservations  would  be 
made  in  a  patent  issued  for  public  land: 

For  All  Parcels 

1.  A  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  or  canals 
constructed  by  the  authority  of  the 
United  States,  Act  of  August  30, 1890  (43 
U.S.C.  945). 

2.  A  reservation  to  the  Untied  States 
of  all  mineral  deposits  of  known  value. 

3.  A  reservation  for  all  existing  and 
valid  land  uses,  including  grazing  leases, 
unless  waived. 

For  Parcel  174 

1.  The  reservation  of  oil  and  gas  lease 

C-29265. 

For  Parcel  175 

1.  The  reservation  of  oil  and  gas  lease 

C-34921. 

For  Parcel  200 

1.  The  reservation  of  oil  and  gas  lease 
C-29265. 


For  Parcel  303 

1.  The  reservation  of  highway  rights- 
of-way  C-0138  and  C-03118. 

2.  The  reservation  of  telephone  line 
right-of-way  C-15148. 

3.  The  reservation  of  oil  and  gas  lease 
C-44356. 

The  publication  of  the  notice  in  the 
Federal  Register  will  segregate  the 
public  lands  described  above  to  the 
extent  that  they  will  not  be  subject  to 
appropriation  under  the  public  land 
laws,  including  the  mining  laws.  As 
provided  by  the  regulations  of  43  CFR 
2201.1(b),  any  subsequently  tendered 
application,  allowance  of  which  is 
discretionary,  shall  not  be  considered  as 
filed  and  shall  be  returned  to  the 
applicant. 
Bruce  Conrad, 

District  Manager.  Grand  function  District, 
[FR  Doc.  87-19708  Filed  8-26-fl7;  8:45  am] 

BILUNG  CODE  4310-JB-M 


[  OR-0 1 0-07-42 1 2- 1 3:GP7-265 1 

Realty  Action;  Exchange  of  Public  and 
Private  Lands  in  Lake  and  Harney 
Counties,  OR 

The  following  described  lands  have 
been  determined  to  be  suitable  for 
disposal  by  exchange  under  section  206 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976,"43  U.S.C.  1716: 

T.  30  S..  R.  23  E..  W.M..  Oregon 
Section  34:  Lots  1  and  2,  NEV4.  N'/^SEV*. 
T.  30  S..  R.  23  K,  W.M.,  Oregon 

Section  3:  Lots  1.  2.  3  and  4,  SV4  NEy4,  SVfe 

NWV4. 

comprising  653.24  acres  of  public  land. 

In  exchange  for  these  lands,  the 
United  States  will  acquire  the  following 
described  lands  from  Leehman  &  Sons, 
Inc. 

T.  28  S..  R.  24  EL.  W.M.,  Oregon 

Section  22:  SEy4  NWy4,  NEV4SWy4, 

S'^SWV4. 
Section  27:  SM!N:Ey4,  NWy4,  NViSWy4,  SEy4. 

comprising  640  acres  of  private  land. 

The  purpose  of  this  exchange  is  to 
acquire  the  non-Federal  land  which 
have  high  public  values  for  recreation 
and  wildlife  habitat.  The  land  to  be 
acquired  lies  within  an  area  heavily 
used  by  outdoor  recreationists  and  is  in 
a  designated  Bighorn  sheep  range.  The 
pubic  interest  will  be  served  by 
completing  the  exchange. 

The  value  of  the  lands  to  be 
exchanged  are  considered  equal; 
however,  if  equalization  of  value  is 
necessary  it  will  be  achieved  by 
payment  to  the  United  States  by 
Leehmann  &  Sons,  Inc.  of  funds  in  an 
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amou'nt  not  to  exceed  25%  of  the  total 
value  of  the  lands  to  be  transferred  out 
of  Federal  ownership. 

The  land  to  be  transferred  from  the 
United  States  will  be  subject  to  the 
following  reservations,  terms  and 
conditions. 

Reservations: 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States.  Act  of  August  30, 
1890,  26  Stat.  391;  43  U.S.C.  945; 

2.  All  minerals  in  the  lands  subject  to 
this  exchange  including,  without 
limitation,  substances  subject  to 
disposition  under  the  general  mining 
laws,  the  general  mineral  leasing  laws, 
the  Materials  Act  and  the  Geothermal 
Steam  Act. 

Subject  to: 

1.  Those  rights  for  road  purposes 
pursuant  to  BLM  right-of-way  OR  42903. 
60  feet  in  width,  issued  under  section 
507  of  the  Federal  Land  Policy  and 
Management  Act  of  1976;  and 

2.  Those  rights  for  road  purposes 
granted  to  the  State  of  Oregon,  pursuant 
to  highway  right-of-way  OR  017183.  100 
feet  in  width,  issued  under  the  Act  of 
November  9.  1921.  (42  Stat.  212);  and 

3.  Those  rights  for  powerline  purposes 
granted  to  Harney  Electric  Coop..  Inc.. 
pursuant  to  powerline  right-of-way  OR 
4004.  20  feet  in  width,  issued  under  the 
Act  of  March  4, 1911,  (43  U.S.C.  9). 

Publication  of  this  notice  segregates 
the  public  lands  from  operation  under 
the  public  land  and  mining  laws  for  a 
period  of  two  (2)  years  from  the  date  of 
first  publication.  The  segregative  effect 
of  the  notice  of  realty  action  on  the 
public  lands  shall  terminate  upon 
issuance  of  patent  or  other  document  of 
conveyance  to  such  lands,  upon 
publication  in  the  Federal  Register  of  a 
termination  of  the  segregation  or  two  (2) 
years  from  the  date  of  its  publication, 
whichever  occurs  first. 

Further  information  concerning  the 
exchange,  including  the  Environmental 
Assessment  is  available  for  review  at 
the  Bureau  of  Land  Management. 
Warner  Lakes  Resource  Area  Office, 


1000  South  9th  Street,  Lakeview,  Oregon 
97630,  telephone  (503)  947-2177. 

For  a  period  of  forty-five  days  from 
the  date  of  first  publication,  interested 
parties  may  submit  comments  to  the 
Lakeview  District  Manager,  Bureau  of 
Land  Management  at  the  above  address. 
Objections  will  be  reviewed  by  the  State 
Director  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  absence  of 
any  objections,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 

Dated;  August  18, 1987. 
Dick  Harlow, 

Associate  District  Manager. 
[PR  Doc.  87-19730  Filed  8-26-87;  8:45  am] 
BILLING  CODE  4310-33-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[AK-060-07-4410-08] 

AviJilabilJty  of  Draft  Environmental 
Impact  Statements  and  Resource 
Management  Plan;  Central  Artie 
Management  Area  Wilderness  Study 
Area 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  availability  of  Draft 
Utility  Corridor  Resource  Management 
Plan/Environmental  Impact  Statement 
(RMP/EIS);  and  Draft  Environmental 
Impact  Statement  on  the  Preliminary 
Wilderness  Recommendations  for  the 
Central  Arctic  Management  Area 
Wilderness  Study  Area  (CAMA  WSA). 
Arctic  District  Office,  Alaska. 

The  Bureau  of  Land  Management 
announces  the  availability  of  the  Utility 
Corridor  Draft  RMP/EIS  and  Draft  EIS 
on  preliminary  CAMA  WSA  wilderness 
recommendations  for  public  comment 
and  review.  This  document  analyzes 
and  reviews  land  use  planning  options 
for  approximately  6.080,000  acres  of 
federal  land  located  in  and  near  the 
Utility  Corridor  north  of  Fairbanks, 


UM  I 


Alaska.  This  land  area  includes  the 
Central  Arctic  Management  Area 
(CAMA).  Section  1001  of  the  Alaska 
National  Interest  Lands  Conservation 
Act  of  December  2,  1980.  directs  the 
Secretary  of  the  Interior  to  review 
CAMA  lands  for  their  oil  and  gas 
resources,  wildlife  resources  and 
wilderness  characteristics  and  to  make 
recommendations  for  wilderness 
designation.  This  wilderness  review  has 
been  conducted  as  a  component  of  the 
RMP  and  wilderness  recommendations 
have  been  integrated  into  the  RMP  land 
use  options.  The  BLM  also  recommends 
the  designation  of  13  new  Areas  of 
Critical  Environmental  Concern  (ACEC). 

A  copy  of  the  Draft  RMP/EIS  with  the 
Draft  EIS  on  preliminary  wilderness 
recommendations  will  be  sent  to  all 
individuals,  government  agencies  and 
groups  who  have  expressed  an  interest 
in  the  Utility  Corridor  RMP  planning 
effort  and  requested  copies.  Comments 
on  the  Draft  RMP/EIS,  preliminary 
wilderness  recommendations  and 
recommended  ACECs  will  be  accepted 
until  November  30.  1987.  All  comments 
must  be  sent  to;  M.  Thomas  Dean.  Arctic 
District  Manager,  Bureau  of  Land 
Management.  1541  Gaffney  Road, 
Fairbanks.  Alaska  99703.  " 

Public  meetings  on  the  Draft  RMP/EIS 
and/or  hearings  on  wilderness  and 
subsistence  aspects  of  the  plan  will  be 
held  during  the  90  day  comment  period 
at  times  and  places  to  be  announced 
later.  The  schedule  for  the  public 
hearings  addressing  the  wilderness 
aspects  of  the  plan  is  as  follows: 
September  29. 1987 — Barrow,  Alaska. 

North  Slope  Borough  Chambers.  1:00 

p.m.  to  4:00  p.m. 
October  7, 1987 — Fairbanks,  Alaska. 

Noel  Wien  Library,  1215  Cowles 

Street.  1:00  p.m.  to  4:00  p  m. 
October  9, 1987 — Anchorage.  Alaska. 

Anchorage  Museum  of  History  and 

Art,  121  W.  7th  Ave.  1:30  p.m.  to  4:30 

p.m. 

Thirty  days  notice  shall  be  provided 
to  attendees  of  meetings  or  hearings  to 
submit  or  further  clarify  views 
expressed. 
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summary:  Five  alternatives  for 
manasmg  BLM  administered  lands  in 
the  Utility  Corridor  planning  area  are 
proposed  in  the  Draft  RMP/EIS.  Each 
alternative  recognizes  the  transportation 
of  energy  resources  as  the  primary 
function  of  the  Utility  Corridor  and 
discusses  the  following  issues: 

1.  Mineral  and  Commercial  (Node) 
Development. 

2.  Land  Disposals  and  Acquisitions. 

3.  Recreation. 

4.  Access. 

5.  Subsistence. 

6.  Wilderness. 

7.  Wildlife  Resources. 

The  preferred  alternative  emphasizes 
development  of  the  recreational 
opportunities  withm  the  Utility  Corridor. 
Alternative  A  is  the  "no  action" 
alternative;  it  proposes  continuation  of 
present  management  throughout  the 
planning  area.  .Alternative  B  represents 
a  program  of  environmental  protection 
and  enhancement;  this  alternative 
emphasizes  wilderness 
recommendations.  Alternative  C  focuses 
on  the  development  of  economic 
opportunities  in  the  planning  area  by 
maximizing  land  available  for  mineral 
development;  it  also  provides  at  least  as 
many  opportunities  for  recreational 
development  as  in  the  preferred 
alternative.  Alternative  D  is  a  land 
disposal  option.  All  currently  withdrawn 
lands  would  be  opened  to  state  selection 
and  present  management  would 
continue  on  remaining  lands. 

Wilderness 

The  Draft  Wilderness  EIS  included  as 
an  appendix  to  the  RMP/EIS  is  a  draft 
for  both  a  Final  EIS  on  the  plan  and  a 
Final  legislative  EIS  on  the  wilderness 
element  of  the  plan.  The  Draft 
Wilderness  EiS  assesses  the  impacts  of 
managing  CA.MA  WSA  lands  (3,680.000 
acres)  as  wilderness  or  non-wilderness. 
The  alternatives  analyzed  include:  (1)  A 
no  wilderness  alternative,  (2)  an  all 
wilderness  alternative,  (3)  a  partial 
wilderness  alternative  and  (4)  a 
preferred  wilderness  alternative.  A  no 
action  alternative  was  considered,  but 
not  analyzed  in  detail  because  there  is 
no  existing  land  use  plan  for  CAMA 
WSA  lands.  The  preferred  wilderness 
alternative  was  incorporated  with  the 
RMP  preferred  alternative. 

The  acreages  considered  suitable  and 
unsuitable  for  wilderness 
recommendation  under  each  wilderness 
alternative  are  as  follows: 


Alternative 


Suitable 
aces 


Partial _ 

Pretened .. 


466.000 
41.000 


Unsuitable 
acres 


3,194.000 
3.369,000 


Alternabve 

Suitable 
aces 

Unsuitable 
aces 

No 

0 
3.365.000 

3660  000 

All „ 

316.000 

All  wilderness  recommendations  at 
this  time  are  preliminary 
recommendations  subject  to  change 
during  administrative  review.  The  BLM 
recommendations  will  be  forwarded  to 
the  Secretary  of  the  Interior  and 
ultimately,  from  the  Secretary  to  the 
President  and  the  Congress.  The  final 
decision  on  wilderness  designation  rests 
with  Congress. 

Areas  of  Critical  Environmental  Concern 

Thirteen  Areas  of  Critical 
Environmental  Concern  (,'\CES) 
including  one  Research  Natural  Area 
(RNA)  would  be  designated  under  the 
preferred  alternative.  The  ACECs  and 
use  limitations  are  listed  below: 

1.  Galbraith  Lake  ACEC  (115.000 
acres).  This  area  has  the  highest 
concentration  of  historic  and  prehistoric 
resources  of  any  area  yet  surveyed 
within  the  Utility  Corridor.  Particular 
care  will  be  exercised  in  permitting 
activities  within  the  area;  no 
campgrounds,  other  recreational 
facilities  or  FLPMA  leases  for  guiding 
services  will  be  allowed. 

2.  Ivishak  River  ACYC  [5.120  acres). 
The  lower  Ivishak  River  contains  the 
highest  concentration  of  overwintering 
arctic  char  in  the  central  arctic 
management  area.  The  area  will  be 
closed  to  mineral  entry,  no  gravel 
extraction  will  be  allowed, 
nonoccupancy  stipulations  will  apply  to 
mineral  leases.  Only  temporary  and 
casual  use  permits  will  be  issued. 

3.  jim  River  ACEC  (200.320  acres).  The 
Jim  River  drainage  is  an  excellent  sport 
fishery,  contains  a  rich  concentration  of 
archaeological  sites,  is  of  high  scenic 
quality  and  contains  known  raptor 
nesting  sites  including  peregrine  falcon. 
The  area's  resources  are  threatened  by 
present  and  potential  developments  and 
activities  including  placer  mining,  gravel 
extraction,  roads  and  related  facilities 
and  recreational  use.  A  designated  area 
of  the  Jim  River  floodplain  will  be  closed 
to  gravel  extraction,  the  Jim  River 
stream.bed  will  be  closed  to  mineral 
entry  to  the  upstream  limit  of 
anadromous  fish  spawning, 
nonoccupancy  stipulations  will  apply  for 
mineral  leasing,  and  mining  plans  of 
operation  will  be  required  prior  to 
surface-disturbing  activities. 

4.  Kanuti  Hot  Springs  ACEC  (640 
acres).  This  is  an  unde\eloped  hot 
springs  about  12  miles  from,  the  Dalton 
Highway.  Most  hot  springs  in  Interior 
Alaska  are  developed  for  commercial  or 


recreational  uses  and  there  is  interest  in 
developing  this  hot  spring.  Undeveloped 
hot  springs  are  important  habitat  for 
wildlife  and  rare  plant  species.  This  hot 
springs  area  will  be  closed  to  FLPMA 
Leases  at  least  until  such  time  as 
intensive  inventory  of  the  area  can  be 
completed  to  determine  what  level  of 
development  (if  any)  is  appropriate. 

5.  Nigu-Iteriak  ACEC  (64.062  acres). 
This  area  contains  known 
archaeological  resources,  including  two 
potential  national  register  sites;  contains 
unique  geological  resources,  including 
ice-cored  kame  terraces  and  a  collapsed 
pingo;  and  exhibits  high  scenic  quality. 
The  southern  (upper  Nigu)  portion  of  the 
area  is  also  bordered  by  two  park 
system  wilderness  areas.  The  upper 
Nigu  portion  of  this  ACEC  would  be 
closed  to  mineral  entry  and  leasing. 
Particular  care  will  be  exercised  in 
authorizing  anv  activities  within  the 
ACEC. 

6.  Nugget  Creek  ACEC  (3.300  acres). 
This  is  a  Dall's  sheep  lambing  area  and 
contains  a  natural  salt  lick.  The  area 
immediately  surrounding  the  lick  site 
(up  to  Vi  square  mile)  will  be  closed  to 
mineral  entry  and  location.  Particular 
care  will  be  exercised  in  authorizing  any 
activities  in  the  ACEC  to  avoid  undue 
disturbance  of  habitat  or  hindrance  of 
access  to  that  habitat.  Plans  of  operation 
will  be  required  prior  to  any  surface- 
disturbing  mining  activities  taking  place. 

7.  Poss  Mountain  ACEC  (600  acres). 
This  is  a  Dall's  shetp  lambing  area  and 
contains  a  natural  salt  lick.  The  area 
immediately  surrounding  the  Hck  site 
(up  to  V4  square  mile)  will  be  closed  to 
mineral  entry  and  location.  Particular 
care  will  be  exercised  in  authorizing  any 
activities  in  the  ACEC  to  avoid  undue 
disturbance  of  habitat  or  hindrance  of 
access  to  that  habitat.  Plans  of  operation 
will  be  required  prior  to  any  surface- 
disturbing  mining  activities  taking  place. 

8.  Sagwon  Bluffs  ACEC  (42,240  acres). 
This  is  habitat  for  several  species  of 
raptors,  including  peregrine  falcon,  and 
contains  at  least  one  sensitive  plant 
species.  Due  to  its  proximity  to  the 
Dalton  Highway,  this  area  is  potentially 
threatened  by  surface-disturbing 
activities.  Protective  measures  for 
peregrine  falcon  will  be  those  contained 
in  the  Peregrine  Falcon  Recovery  Plan 
(September  1982). 

9.  Slope  Mountain  ACEC  (2,600  acres). 
This  is  a  Dall's  sheep  lambing  area  and 
contains  a  natural  salt  lick.  The  area 
immediately  surrounding  the  lick  site 
(up  to  V4  square  mile)  will  be  closed  to 
mineral  entry  and  location.  Particular 
care  will  be  exercised  in  authorizing  any 
activities  in  the  ACEC  to  avoid  undue 
disturbance  of  habitat  or  hindrance  of 


32356 


Federal  Register  /  Vol.  52.  No.  l66  /  Thursday.  Auoust  27.  1987  /  Notices 


access  to  that  habitat.  Plans  of  operation 
will  be  required  prior  to  any  surface- 
disturbing  mining  activities  taking  place. 

10.  Snowden  Mountain  ACEC  (19,520 
acres).  This  area  exhibits  important 
geologic  and  asfiociated  paleontological 
resources  including  excellent  exposures 
of  Devonian  and  lower  Paleozoic  rocks, 
Devonian  corals  and  Cambrian 
tnlobites.  This  area  also  contains  two 
natural  salt  lick  sites  used  by  Call's 
sheep.  The  area  immediately 
surrounding  the  lick  sites  (up  to  V4 
square  mile  each)  will  be  closed  to 
mineral  entry  and  location.  Particular 
care  will  be  exercised  in  permitting  the 
sale  of  mineral  materials  and  in 
authorizing  any  activities  to  ensure  no 
undue  disturbance  of  sheep  habitat  or 
hindrance  of  access  to  lick  sites. 

11.  Sukakpak  Mountain  ACEC  (2.944 
acres).  This  mountain  exhibits  unique 
geologic  structures,  folds  and  faults  and 
is  in  an  excellent  location  for  public 
viewing.  The  area  is  also  the  site  of  a 
rare  plant  species  and  offers  one  of  the 
more  outstanding  scenic  views  along  the 
Dalton  Highway.  This  area  also  is  a 
potential  source  of  gravel.  Mineral 
material  sales  will  not  be  allowed  on  the 
slopes  of  this  mountain.  In  all  permitted 
activities  the  emphasis  will  be  on 
preservation  of  the  ACEC's  scenic 
qualities. 

12.  Toolik  Lake  ACEC  and  RNA 
[34.560  acres).  This  area  is 
representative  of  a  north  slope  lake  and 
tundra  biome.  A  large  number  of 
research  proiects  have  been  based  in 
and  around  this  lake  area  and  the 
University  of  Alaska  maintains  a 
research  facility  at  this  site. 
Recreational  camping  and  guiding 
operations  will  be  restricted  to  the 
northeastern  portion  of  the  lake  and  any 
campsite  development  will  carefully 
assess  the  impacts  to  ongoing  research. 
Special  consideration  will  be  given  to 
scientific  research  in  progress  in  the 
area, 

13.  West  Fork  Atigun  ACEC  (4,700 
acres).  This  is  a  Dall's  sheep  lambing 
area  and  contains  a  natural  salt  lick. 
The  area  immediately  surrounding  the 
lick  site  (up  to  '/4  square  mile)  will  be 
closed  to  mineral  entry  and  location. 
Particular  care  will  be  exercised  in 
authorizing  any  activities  in  the  ACEC 
to  avoid  undue  disturbance  of  habitat  or 
hindrance  of  access  to  that  habitat. 
Plans  of  operation  will  be  required  prior 
to  any  surface-disturbing  mining 
activities. 

DATE:  Comments  will  be  accepted  until 
November  30,  1987. 

ADDRESS:  Comments  should  be  sent  to; 
M.  Thomas  Dean.  Arctic  District 
Manager.  Bui-eau  of  Land  Management, 


1541  Gaffney  Road,  Fairbanks.  Alaska 
99703. 

FOR  FURTHER  INFORMATION  OR  COPIES 
CONTACT:  Dave  Ruppert,  Project 
Manager,  Bureau  of  Land  Management, 
Arctic  District  Office,  1541  Gaffney 
Road,  Fairbanks,  Alaska  99703. 
Telephone  Number:  (907)  35&-5182. 

Dated:  August  18,  1987. 
Michael  ].  Penfold, 
State  Director. 
(FR  Doc.  87-19601  Filed  8-26-«7;  8:45  am] 

BILLING  CODE  4310-S4-4I 


[ID-040-4322-09] 

Salmon  District,  Availability  of  the 
Rangeiand  Program  Summary  (RPS) 
on  the  Lemhi  Resource  Area 
Environmental  Statement 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  Availability. 

SUMMARY:  Pursuant  to  section  102(2](c) 
of  the  National  Environmental  Policy 
Act  of  1969,  the  Department  of  Interior 
has  prepared  a  Rangeiand  Program 
Summary  (RPS)  on  the  Lemhi  Resource 
Area  Environmental  Statement. 

The  Rangeiand  Program  Summary 
(RPS)  summarizes  the  grazing  decisions 
reached  as  a  result  of  the  Lemhi 
Resource  Management  Plan/ 
Environmental  Impact  Statement  (RMP/ 
EIS)  and  for  the  8  grazing  allotments 
from  the  Ellis-Pahsimeroi  EIS  area 
which  are  now  part  of  the  Lemhi 
Resource  Area.  These  decisions,  based 
on  the  information  provided  from  the 
planning  and  consultation  process,  will 
give  direction  for  range  management,  in 
the  Lemhi  Resource  Area,  towards  the 
improvement  and  maintenance  of  the 
range  resource  according  to  a  multiple- 
use  and  sustained  yield  concept.  The 
decisions  include:  (1)  The  kind  of 
livestock;  (2)  the  period  of  grazing  use; 
(3)  the  level  of  grazing  use;  and  (4)  the 
allotments  within  which  grazing  use  will 
occur.  The  RPS  also  summarizes  the 
rangeiand  monitoring  and  evaluation 
efforts  to  be  made. 

Copies  of  the  Rangeiand  Program 
Summary  are  available  for  review  at  the 
following  location. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jerry  Wilfong.  Bureau  of  Land 
Management  P.O.  Box  430,  Salmon,  ID 
83467;  telephone  (208)  756-5400. 

Dated:  August  17, 1987. 
Robert  W.  Heidemaiui, 

Associate  District  Manager. 

IFR  Doc.  87-19622  Filed  B-2&-87;  8:45  am] 
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IOR-943-07-4520-12:  GP7-276J 


Filing  of  Plats  of  Survey;  Oregon/ 
Washington 


agency:  Bureau  of  Land  Management. 
Interior. 

action:  Notice. 

summary:  The  plats  of  survey  of  the 
following  described  lands  have  been 
officially  filed  in  the  Oregon  State 
Office,  Portland,  Oregon  on  the  dates 
hereinafter  stated: 

Willamette  Meridian 

Oregon 

T.  7  S.,  R.  10  W. 
T.  19S.,  R.  12  W. 

The  above-listed  plats  were  accepted  April 
24, 1987  and  officially  filed  May  1, 1987. 
T.  21  S.,  R.  3  E. 
T.  21  S.,  R.  2  E.  I 

The  above-listed  plats  were  accepted  June 
5. 1987  and  officially  filed  June  a  1987. 
T.  22  S..  R.  7  W.,  accepted  May  1, 1987. 
T.  2  S.,  R.  6  E..  accepted  May  1, 1987. 
T.  2  N..  R.  3  W.,  accepted  May  8,  1987. 
T.  21  S..  R.  3  W.,  accepted  May  8. 1987. 
T.  15  S.,  R.  10  W.,  accepted  May  15, 1987. 
T.  16  E.,  R.  16  E..  accepted  May  15.  1987. 

The  above-listed  plats  were  officially  filed 
June  2, 1987. 
T.  3  S..  R.  7  W.,  accepted  June  5, 1987  and 

officially  filed  June  15, 1987. 
T.  23  S.,  R.  8  W.,  accepted  June  19.  1987. 
T.  28  S.,  R.  10  W..  accepted  June  19.  1987. 
T.  21  S.,  R.  2  W.,  accepted  June  26. 1987. 
T.  1  S.,  R.  35  E..  accepted  July  2, 1987. 

The  above-listed  plats  were  officially  filed 
July  9, 1987. 
T.  1  N.,  R.  36E.. 
T.  1  S..  R.  36  E., 

The  above-listed  plats  were  accepted  July 
2, 1987  and  officially  filed  July  23, 1987. 

Washington 

T.  8  N.,  R.  13  E.,  accepted  June  12, 1987  and 

officially  filed  June  15, 1987. 
T.  30  N..  R.  8  W.,  accepted  June  26, 1987  and 

officially  filed  July  9.  1987. 
T.  38  N.,  R.  33  E.,  Suppl.  Plat. 
T.  30  N.,  R.  7  W. 

The  above-listed  plats  were  accepted  July 
10, 1987  and  officially  filed  July  23, 1987. 

The  above-listed  plats  represent 
dependent  resurveys,  survey  and 
subdivision. 

for  further  information  contact: 

Bureau  of  Land  Management,  825  N.E. 
Multnomah  Street,  P.O.  Box  2965, 
Portland,  Oregon  97208. 

Dated:  August  21, 1987. 
B.  LaVelle  Black, 

Chief,  Branch  of  Lands  and  Minerals 
Operations. 
[FR  Doc.  87-19703  Filed  8-26-87;  8:45  am] 
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Minerals  Management  Service 

Royalty  Management  Advisory 
Committee  Meeting 

AGENCY:  Minerals  Management  Service 
(MMS).  Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Minerals  Management 
Service  (MMS)  hereby  gives  notice  that 
the  Royalty  Management  Advisory  . 
Committee  will  hold  a  meeting  in 
Lakewood,  Colorado,  at  the  location  and 
on  the  dates  indicated  below  to  review  a 
report  of  the  Systems  Improvement 
Working  Panel.  The  Advisory 
Committee  will  make  recommendations 
to  the  Secretary  of  the  Interior,  as 
appropriate. 

Location  and  Dates:  The  "Systems 
Improvement"  meeting  of  the  Royalty 
Management  Advisory  Committee  will 
be  held  at  the  Sheraton  Hotel.  360  Union 
Boulevard,  Lakewood,  Colorado,  on 
September  21.  22,  and  23, 1987.  from  8:00 
a.m.  to  5:00  p.m.  each  day.  except  that 
the  meeting  on  September  23  will 
adjourn  at  noon. 

In  addition,  evening  sessions  may  be 
held  on  September  21  and  22  if 
considered  necessary.  These  meetings 
will  be  open  to  the  public.  Public 
attendance  may  be  limited  by  the  space 
available.  Questions  and  answers  from 
the  public  will  be  addressed  at  a 
designated  time  during  each  meeting. 
Written  statements  should  be  submitted 
by  September  15, 1987.  to  the  address 
listed  below.  Minutes  of  this  meeting 
will  be  available  for  public  inspection 
and  copying  by  November  30. 1987.  at 
the  same  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vernon  B.  Ingraham,  Minerals 
Management  Service.  Royalty 
Management  Program.  Office  of 
External  Affairs.  Denver  Federal  Center, 
Building  85.  P.O.  Box  25165.  Mail  Stop 
651,  Denver,  Colorado  80225,  telephone 
number  (303)  231-3360.  (FTS)  326-3360. 

SUPPLEMENTARY  INFORMATION:  The 

Systems  Improvem.ent  Working  Panel 
was  established  by  the  Royalty 
Management  Advisory  Committee.  The 
panel  is  composed  of  both  .Advisory 
Committee  members  and  non- 
Committee  members  and  was 
established  to  provide  the  Advisory 
Committee  with  analysis  of  specific 
issues  and  proposed  recommendations. 
Panel  recommendations  will  be 
reviewed  by  the  Advisory  Committee 
which  will  then  decide  what  advice  and 
recommendations  to  give  to  the 
Department  of  the  Interior  and  MMS. 


Date:  August  19. 1987. 
David  W.  Crow, 

Acting  Director.  Minerals  Management 
Service. 

in?  Doc.  87-19^-05  Filed  ft-26-87:  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

INo.  MC-F-17934) 

Intention  To  File  Application  for 
Acquisition  of  Control  of  Motor 
Carrier;  Norfolk  Southern  Corporation 
and  North  American  Van  Lines,  Inc.' 

On  July  31.  1987.  pursuant  to  49  CFR 
1180. 41bl.  Norfolk  Southern  Corporatiun 
(NS)  and  North  American  Van  Lines. 
Inc.  (NAVL)  have  notified  the 
Commission  of  their  intent  to  file  an 
application  seeking  Commission 
approval  for  .NAVL's  acquisition  of 
control  of  motor  carrier  Tran-Star,  Inc. 
(Tran-Star)  through  stock  ownership. 

NS  is  a  noncarrier  holding  company 
that  owns  all  of  the  stock  of  motor 
carrier  NAVL  as  well  as  Norfolk  and 
Western  Railway  Company  and 
Southern  Railway  Company,  each  of 
which  is  a  class  I  railroad.  NAVL's 
principal  business  is  the  domestic 
transportation  of  household  goods  and 
general  commodities.  Tran-Star 
specializes  in  the  temperature  controlled 
transportation  of  processed  foods,  dain,' 
products  and  frozen  vegetables.  Its 
operations  are  focussed  in  the  upper 
Midwest. 

Under  the  terms  of  an  agreement 
dated  August  18,  1986,  NAVL  contracted 
to  purchase  80.1  percent  of  the  stock  of 
Tran-Star.  Applicants  filed  a  petition  for 
exemption  of  the  proposed  acquisition 
on  October  31. 1986.  On  December  23. 
1986.  Tran-Star's  stock  was  acquired 
and  placed  in  an  independent  voting 
trust  pending  disposition  of  the 
exemption.  Notice  of  the  proposed 
exemption  was  published  in  the  !CC 
Register  and  the  Federal  Register  on 
February  17. 1987.  in  accordance  with 
the  procedural  guidelines  established  in 
Procedures — Handling  Exemptions 
Filed  by  Motor  Carriers.  367  I.C.C.  113 
(1982).  A  number  of  persons  filed 
comments. 

In  their  notice  of  intent,  applicants 
now  request  that  the  proceeding  instead 
be  processed  as  an  application  under  its 
present  docket  number  and  that  the 
evidentiary  record  in  the  exemption 


'  Reentitled  from  Norfolk  Southern  Corporation 
and  North  American  Van  Lines.  Inc. — Control 
Exemption — Tran-Star  Inc. 


proceeding  be  made  part  of  the 
application.  By  decision  served  August 
26, 1987.  the  Commission  granted  these 
requests  and  denied  motions  filed  by  the 
Regular  Common  Carrier  Conference,  a 
party  in  the  exemption  proceeding,  for 
oral  hearing  and  discovery. 

The  Commission's  regulations  at  49 
CFR  Part  1180,  Subpart  A  do  not 
specifically  apply  to  mtermodal 
transactions  involving  the  acquisition  of 
motor  carriers  by  railroads  or  rail 
affiliates.  Nevertheless,  the  Commission 
has  previously  found  these  regulations, 
subject  to  appropriate  notification,  to  be 
a  suitable  procedural  means  of 
processing  such  transactions.  See 
Finance  Docket  No  31000.  Union  Pacific 
Corporation  and  BTMC  Corporation — 
Control — Overnite  Transportation 
Company  (Notice  of  Intent  published  at 
51  FR  37666.  October  23. 1986). 

Pursuant  to  49  CFR  1180.4(b)(1), 
applicants  state  that  they  intend  to  file 
an  application  on  or  about  September  1, 
1987.  W^e  find,  under  49  CFR  1180.4(b)(2). 
that  the  proposed  acquisition  is  a  minor 
transaction  that  does  not  involve  a 
matter  of  regional  or  national 
transportation  importance.  Accordingly, 
applicants  need  not  furnish  market 
impact  analyses  required  under  49  CFR 
1180.7  for  major  or  significant 
transactions.  We  find  that  the 
transaction  should  be  processed  under 
the  procedural  requirements  of  49  U.S.C. 
11345(d)  and  be  considered  under  the 
substantive  decisional  standards  of  49 
U.S.C.  11344  (c)  and  (d).  Applicants  must 
comply  with  the  informational 
requirements  of  49  CFR  Part  1180, 
Subpart  A  relating  to  minor 
transactions,  subject  to  such 
modifications  as  may  be  ordered  by  the 
Commission  in  response  to  appropriate 
requests  or  on  our  own  motion.  An  order 
calling  for  submission  of  additional 
information  on  specific  issues  may  be 
issued  subsequent  to  the  publication  of 
this  notice  and  accompanying  decision. 

Dated:  August  18, 1987. 

By  the  Commission.  Chairman  Cradison. 
Vice  Chairman  Lamboley.  Commissioners 
Sterrett.  Andre,  and  Simmons. 

Noreta  R.  McGee, 

Secretary. 

[FR  Doc.  87-19671  Filed  8-26-87:  8:45  am) 
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(Finance  Docket  No.  31072] 

Acquisition  and  Operation  of  Rail 
Lines;  The  Indiana  and  Ohio  Central 
Railroad,  Inc.;  Correction 

The  notice  of  exemption  published  at 
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52  FR  27863  (July  24.  1987)  indicated  thdt 
The  Indiana  &  Ohio  Central  Railroad. 
Inc.  (lOCR).  a  noncarrier,  had  filed  a 
notice  of  exemption  to  acquire  and 
operate  approximately  43.5  miles  of  rail 
hnp  from  milepost  9.1.  near  Valley 
Crossing.  OH.  to  milepost  52.56  at 
Logan.  OH.  presently  owned  by  CSX 
Transportation,  Inc.  (CSX).  The  notice 
should  be  corrected  to  reflect  The 
Chesapeake  and  Ohio  Railway 
Company  (C&O)  as  the  transferor.  The 
notice  of  exemption  should  also  be 
corrected  to  indicate  that  incidental 
trackage  rights  also  will  be  granted  over 
the  lines  of  the  C&O  (rather  than  CSX) 
from  milepost  9.1  at  Valley  Crossing. 
OH.  to  milepost  6.0  at  Parsons  Yard, 
near  Columbus,  OH.  solely  for  purposes 
of  interchange  between  lOCR  and  the 
CScO  at  the  latter  point. 

By  the  Commission,  [ane  F.  Mackall, 
Director.  Office  of  Proceedings. 

Norela  R.  McGee, 

Secretary. 

[FR  Doc.  87-1967?  Filed  8-26-87;  8:45  am] 

BILLING  CODE  703S-O1-M 


I  Finance  Docket  No.  310731 

Filing  of  Exemption  to  Continue  In 
Control;  Indiana  &  Ohio  Rail  Corp.; 
Correction 

The  notice  of  exemption  published  at 
52  FR  27864  (July  24.  1987)  indicated  that 
Indiana  &  Ohio  Rail  Corp.  (lORC).  a 
non-carrier,  had  filed  a  notice  of 
exemption  to  continue  in  control  of  The 
Indiana  &  Ohio  Central  Railroad,  Inc. 
(lOCR).  a  corporation  organized  for  the 
purpose  of  acquiring  and  operating 
approxim,ately  43.5  miles  of  rail  line 
presently  owned  by  CSX 
Transportation,  Inc.  (CSX).  The  notice 
should  be  corrected  to  reflect  The 
Chesapeake  and  Ohio  Railway 
Company  (C&O)  as  the  transferor.  The 
notice  of  exemption  should  also  be 
corrected  to  indicate  that  incidental 
trackage  rights  also  will  be  granted  to 
lOCR  over  the  lines  of  the  C&O  (rather 
than  CSX)  from  milepost  9.1  at  Valley 
Crossing.  OH,  to  milepost  6.0  at  Parsons 
Yard,  near  Columbus,  OH.  solely  for 
purposes  of  interchange  between  lOCR 
and  the  C&O  at  the  latter  point. 

By  the  Commission,  Jane  F.  Mackall, 
Director,  Office  of  Proceedings. 
Noreta  R.  McGee, 
Sf'cretar^'. 
(FR  Doc.  89-19673  Filed  8-26-87;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 
Office  of  the  Attorney  General 
Notice  of  Certification;  Third  Circuit 

The  Attorney  General  pursuant  to 
section  303  of  the  Bankruptcy  Judges, 
United  States  Trustees,  and  Family 
Farmer  Act  of  1986,  Pub.  L.  99-554, 
hereby  certifies  to  the  United  States 
Court  of  Appeals  for  the  Third  Circuit  on 
this  date  that,  in  the  region  specified  in 
paragraph  581(aj(21j  of  title  28.  United 
States  Code,  composed  of  the  federal 
judicial  districts  for  the  states  of  Florida 
and  Georgia,  the  Commonwealth  of 
Puerto  Rico,  and  the  Virgin  Islands,  the 
amendments  made  by  section  113  and 
subtitle  A  of  title  II  of  the  Act  and 
section  1930(a)(6)  of  title  28,  United 
States  Code,  will  apply  30  days  after 
this  date  as  to  all  cases  commenced 
under  chapter  7, 11, 12.  or  13  of  title  11, 
United  States  Code,  on  or  after 
November  26, 1986.  The  amendments 
will  also  apply  in  cases  commenced 
prior  to  November  26, 1986,  one  year 
after  this  certification,  unless  a  final 
report  and  account  of  the  administration 
of  the  estate  required  under  section  704 
of  title  11,  United  States  Code,  has  been 
filed,  or  a  plan  has  been  confirmed 
under  section  1129. 1225,  or  1325  of  title 
11. 

The  amendments  cited  above 
implement  the  United  States  Trustee 
system  in  the  region  and  also  impose 
quarterly  fees  in  chapter  11  cases 
commenced  on  or  after  November  26. 
1986.  The  implementation  of  the  United 
States  Trustee  system  and  the 
imposition  of  quarterly  fees  in  those 
chapter  11  cases  commenced  prior  to 
November  26, 1986.  in  which  a  plan  has 
not  been  confirmed,  will  become 
effective  one  year  after  the  date  of  this 
certification. 

The  United  States  Trustee  to  be 
appointed  for  that  region  is  responsible, 
pursuant  to  section  301(a)  of  the  Act,  for 
implementing  the  amendments  made  by 
the  Act  in  the  region  hereby  certified. 

Dated:  August  18, 1987. 
Arnold  I.  Bums, 
Acting  Attorney  General. 
[FR  Doc.  87-19683  Filed  8-26-87;  8:45  am] 

BILUNG  CODE  441(M)1-M 


Drug  Enforcement  Administration 
[Docket  No.  87-34] 

Revocation  of  Registration;  Eusebio 
Hernandez -Samper,  M.D. 

On  March  6, 1987,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 


Administration  (DEA).  issued  an  Order 
to  Show  Cause  to  Eusebio  Hernandez- 
Samper,  M.D.  (Respondent),  of  536  S.W. 
18th  Avenue.  Miami.  Florida,  proposing 
to  revoke  DEA  Certificate  of 
Registration  AH8205735,  and  to  deny  his 
pending  application  for  renewal  of  said 
registration,  executed  on  September  11, 
1986.  The  grounds  for  the  proposed 
revocation  were  that:  (1)  On  January  10, 
1986,  the  Florida  Department  of 
Professional  Regulation  restricted 
Respondent's  medical  license  in  that 
state  by  prohibiting  him  from  handling 
any  controlled  substances; 
consequently.  Respondent  is  not 
authorized  to  handle  controlled 
substances  in  the  state  in  which  he  is 
registered  with  the  Drug  Enforcement 
Administration.  (2)  On  March  10, 1986, 
in  the  Circuit  Court  for  the  Seventeenth 
Judicial  Circuit  of  Florida,  in  and  for 
Broward  County,  Respondent  was 
convicted,  after  entering  pleas  of  nolo 
contendere,  of  two  counts  of  bad-faith 
delivery  of  a  controlled  substance  by 
prescription;  both  offenses  constituted 
felony  convictions  relating  to  controlled 
substances,  (3)  Respondent  falsified  the 
application  for  renewal  of  his  DEA 
Certificate  of  Registration,  executed  on 
September  11, 1986,  by  failing  to  indicate 
that  he  had  been  convicted  of  two 
felony  offenses  relating  to  controlled 
substances,  and  (4)  Respondent's 
continued  registration  is  inconsistent 
with  the  public  interest,  as  evidenced 
by,  but  not  limited  to.  the  fact  that 
during  1985.  Respondent  issued 
numerous  prescriptions  for  controlled 
substances  to  various  persons  for  other 
than  a  legitimate  medical  purpose. 

In  a  letter  dated  April  1, 1987, 
Respondent,  through  counsel,  requested 
a  hearing  on  issues  raised  in  the  Order 
to  Show  Cause.  On  April  14,  1987, 
Government  counsel  filed  a  Motion  for 
Summary  Disposition  based  upon 
Respondents's  lack  of  state 
authorization  to  handle  controlled 
substances.  Subsequently,  Respondent's 
counsel  filed  a  response  to  the 
Government's  Motion  for  Summary 
Disposition,  admitting  that  Respondent 
was  no  longer  authorized  to  handle 
controlled  substances  in  Florida,  but 
claiming  that  he  wished  to  maintain  a 
DEA  registration  number  to  enable  him 
to  participate  in  Federally  funded 
programs  such  as  Medicaid  and 
Medicare. 

After  reviewing  the  filings  in  this 
matter,  the  Administrative  Law  Judge 
recommended  that  Respondent's  DEA 
Certificate  of  Registration  be  revoked 
and  his  application  for  renewal  be 
denied  on  the  basis  of  his  lack  of  state 
authorization  to  handle  controlled 
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substances.  No  other  issues  were 
considered  in  the  proceedings. 

The  Administrator  agrees  with  the 
Administrative  Law  Judge's 
recommendation.  The  Drag  Enforcement 
Administration  does  not  have  statutory 
authority  to  maintain  an  individual's 
registration  unless  he  is  authorized  to 
handle  controlled  substances  in  the 
state  in  which  he  maintains  his  practice. 
See  21  U.S.C.  823(f)  and  824(a)(3); 
Emerson  Emory.  M.D.,  Docket  No.  85-46. 
51  FR  9543  (1986);  Avner  Kauffman. 
M.D..  Docket  No.  85-8.  50  FR  34208 
(1985).  and  Agostino  Carlucci.  M.D.. 
Docket  No.  82-20.  49  FR  33184  (1984).  In 
this  matter.  Respondent  is  no  longer 
authorized  to  handle  controlled 
substances  in  the  state  in  which  he  is 
registered  with  the  Drug  Enforcement 
Administration.  Therefore,  the 
Administrator  cannot  maintain  his 
registration  in  that  state,  nor  can  he 
grant  Respondent's  pending  application 
for  renewal  of  that  registration. 

In  this  matter,  a  Motion  for  Summary 
Disposition  is  properly  entertained  and 
should  be  granted.  It  is  well-settled  that 
when  no  question  of  fact  is  involved,  or 
when  the  parties  agree  upon  the 
substantive  factual  matters,  there  is  no 
need  to  conduct  an  evidentiary  hearing. 
Instead,  only  a  legal  determination  need 
be  made  based  upon  the  agreed  facts. 
See  United  States  v.  Consolidated 
Mines  and  Smelting  Co.  Ltd.  445  F.2d 
432.  453  (9th  Cir.  1971):  NLRB  v.  Int. 
Assoc,  of  Bridge.  Structural  and 
Ornamental  Ironworkers.  AFL-CIO.  549 
F.2d  634  (9th  Cir.  1977);  Philip  E.  Kirk. 
M.D..  Docket  No.  82-36.  48  FR  32887 
(19831.  aff  d  sub  nom  Kirk  v.  Mullen,  749 
F.2d  297  (6th  Cir.  1984). 

With  respect  to  Respondent's  request 
to  maintain  a  DEA  Certificate  of 
Registration  for  identification  purposes 
so  that  he  can  participate  in  Federally 
funded  programs,  there  is  no  provision 
in  the  Controlled  Substances  Act  which 
would  allow  the  Administrator  to  grant 
such  a  request.  The  only  purpose  for 
granting  a  practitioner  a  DEA  Certificate 
of  Registration  is  to  give  him  authority 
to  handle  controlled  substances.  See  21 
U.S.C.  801  et  seq.  Therefore,  the 
Administrator  cannot  allow  Respondent 
to  maintain  his  DEA  Certificate  of 
Registration  for  the  reason  requested. 
The  Administrator  concludes  that, 
based  upon  Respondent's  lack  of  state 
authorization  to  handle  controlled 
substances,  his  DEA  Certificate  of 
Registration  must  be  revoked,  and  his 
pending  application  for  renewal  must  be 
denied.  Having  concluded  that,  under 
the  facts  and  circumstances  presented  in 
this  matter.  Respondent's  registration 
must  be  revoked,  the  Administrator  of 
the  Drug  Enforcement  Administration, 


pursuant  to  the  authoritv  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b),  orders  that  DEA  Certificate  of 
Registration  AH8205735  be,  and  it 
hereby  is.  revoked,  and  that 
Respondent's  pending  application  for 
renewal,  executed  on  September  11, 
1986,  be,  and  it  hereby  is,  denied. 

This  order  is  effective  August  27. 1987. 
}ohn  C.  Lawn, 

Administrator. 

Dated:  August  24, 1987. 
(FR  Doc  87-19674  Filed  8-26-87;  8:45  am] 
BILUNG  CODE  «410-0»-M 


[Docket  No.  87-181 

Revocation  of  Registration;  Nicetown 
Pharmacy 

On  January  20. 1987.  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  to 
Nicetown  Pharmacy  (Respondent)  of 
4201  Germantown  Avenue,  Philadelphia, 
Pennsylvania  19140,  an  Order  to  Show 
Cause  proposing  to  revoke  the 
pharmacy's  DEA  Certificate  of 
Registration  .\N2013693  and  to  deny  any 
pending  applications  for  registration  as 
a  retail  pharmacy  under  21  U.S.C.  823(f]- 
The  statutory'  predicate  for  the  Order  to 
Show  Cause  was  that  the  pharmacy's 
continued  registration  w'ould  be 
inconsistent  with  the  public  interest  as 
defined  in  21  U.S.C.  823(f)  and  21  U.S.C. 
824(a)(4).  This  was  evidenced  by  the 
fact  that:  (1)  An  accountability  audit  of 
controlled  substances  conducted  at  the 
pharmacy  for  the  period  )une  3. 1984.  to 
June  3. 1986.  revealed  sutastantial 
shortages  of  the  controlled  substances 
glutethimide  and  Bromanyl;  (2)  The 
pharmacy  failed  to  maintain  complete 
and  accurate  records  of  transactions 
involving  the  acquisition,  dispensing  and 
inventory  of  controlled  substances;  and 
(3)  Bernard  Orkin.  pharmacist  at 
Nicetown  Pharmacy,  dispensed 
Schedule  IV  controlled  substances 
without  a  prescription  or  order  of  a 
physician. 

Respondent,  proceeding  through 
counsel,  requested  a  hearing  on  the 
issues  raised  in  the  Order  to  Show 
Cause.  The  matter  was  placed  on  the 
docket  of  Administrative  Law  Judge 
Francis  L  Young.  Judge  Young  issued  an 
Order  for  Prehearing  Statements  to  be 
filed  by  Government  Counsel  and  by 
Counsel  for  Respondent.  These 
statements  were  filed,  and  a  hearing 
was  scheduled  for  July  16,  1987, 
In  a  letter  dated  July  10, 1987, 
Respondent's  counsel  advised  Judge 
Young  that  neither  Respondent  nor  his 
attorney  would  appear  for  the  hearing 


set  for  July  16, 1987.  Therefore,  the 
Administrator  finds  that  Nicetown 
Pharmacy  has  waived  its  opportunity  for 
a  hearing  and  enters  this  final  order 
based  on  the  record  as  it  appears.  21 
CFR  1301.54(d)  and  1301.54(e). 

The  Administrator  finds  that  an 
accountability  investigation  of  Nicetown 
Pharmacy  was  initiated  in  response  to 
the  pharmacy's  purchase  of  excessive 
quantities  of  Bromanyl  liquid  (Schedule 
V)  and  gultehimide  500  mg.  (Schedule 
lU).  Codeine-based  cough  syrups  and 
glutethimide  in  combination  are  widely 
abuse  in  Philadelphia  where  it  is  known 
as  "pancakes  and  syrup."  This 
combination  is  sold  in  the  illicit  market 
as  a  substitute  for  heroin. 

The  accountability  audit  revealed 
numerous  violations  of  regulations 
involving  order  forms,  receipt  invoices, 
and  prescription  forms.  Fourteen 
controlled  substances  were  audited, 
including  Bromanyl  liquid  and 
gluthethimide  500  mg.  Records  provided 
by  Respondent  pharmacy  revealed 
overages  and  shortages  of  the  controlled 
substances  audited.  Another  audit, 
conducted  using  records  obtained  from 
pharmaceutical  wholesalers,  revealed 
even  larger  diviations  including 
substantial  shortages  of  Bromanyl  and 
glutethimide  500  mg.  These  shortages 
prompted  investigators  to  conduct 
verification  investigations  of  various 
pharmaceutical  suppliers.  The  names  of 
most  of  these  suppliers  were  not 
disclosed  by  Respondent.  It  was 
discovered  that  Respondent  pharmacy 
had  purchased  249.880  ounces  (1952 
gallons)  of  Bromanyl  liquid  and  260.500 
tablets  of  glutethimide  500  mg.  during 
the  twenty-four  month  audit  period.  The 
pharmacy  could  not  account  for  99%  of 
these  controlled  substances. 

The  Administrator  further  finds  that  in 
1984  an  agent  from  the  State  of 
Pennsylvania  went  to  Nicetown 
Pharmacy  in  an  undercover  capacity 
possessing  only  a  piece  of  white  paper 
written  by  Nicetown  Medical  Center's 
receptionist.  Although  the  paper  was  not 
a  valid  prescription  form  and  was  not 
issued  by  a  physician.  Bernard  Orkin, 
Respondent's  managing  pharmacist, 
dispensed  phentermine  30  tablets  (a 
Schedule  IV  stimulant  drug)  and  Lasix 
30  tablets  (a  diuretic).  Bernard  Orkin 
dispensed  phentermine  on  subsequent 
occasions  to  undercover  agents  without 
valid  prescriptions.  These  controlled 
substances  were  dispensed  in  envelopes 
which  were  not  properly  labelled. 

The  Administrator  is  charged  with 
protecting  the  public  health  and  safety 
from  the  illicit  diversion  of  controlled 
substances.  Respondent's  actions,  as  set 
forth  in  the  record,  clearly  indicate  that 
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N'icetown  Pharmacy  lacks  the  ability  to 
handle  the  requisite  responsibilities 
attendant  to  a  DEA  registration.  The 
large  scale  shortages  of  controlled 
susbtances  which  are  widely  abused  in 
the  area  can  only  lead  to  the  conclusion 
that  these  substances  are  not  being 
dispensed  pursuant  to  a  valid 
prescription  or  for  a  legitimate  medical 
purpose. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  and  824  and  28  CFR 
0.100(b),  hereby  orders  that  DEA 
Certificate  of  Registration  A,N20136g3, 
previously  issued  to  Nicetown  Pharmacy 
be.  and  it  hereby  is,  revoked.  The 
Administrator  further  orders  that  any 
pending  applications  for  registration,  be, 
and  they  hereby  are,  denied.  This  order 
is  effective  September  28, 1987, 
John  C.  Lawn, 
Adrmnistrator. 

Date:  August  24,  1987. 
|FR  Doc.  87-19675  Filed  8-26-87;  8:45  am] 

BILLING  CODE  4401-09-M 


Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

Youth  Drug  and  Alcohol  Abuse:  The 
Introduction  of  Effective  Strategies 
Systemwide;  Extension  of  Deadline 
Data  for  Demonstration  Program 

agency:  Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  Justice. 

action:  Notice  of  extension  of  deadline 

date, 

summary:  The  Office  of  Juvenile  Justice 
and  Delinquency  Prevention  (OJJDP), 
pursuant  to  section  224(b)(1)  of  the 
Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974,  as  amended, 
announces  the  extension  of  the  deadline 
date  for  the  demonstration  program 
entitled  Youth  Drug  and  Alcohol  Abuse: 
The  Introduction  of  Effective  Strategies 
Systemwide,  Federal  Register,  Vol.  52. 
No,  161.  Thursday,  August  20, 1987  from 
September  14, 1987  to  September  21, 
1987. 

Other  information  published  in  the 
Federal  Register  on  August  20,  1987 
regarding  this  solicitation  is  current  and 
applicable.  For  further  information, 
contact  John  E.  Dawson,  Jr.,  at  (202)  724- 
8491. 

Verne  L.  Speirs, 

Administrator.  Office  of  Juvenile  Justice  and 

Delinquency  Prevention. 

(FR  Doc.  87-19729  Filed  8-26-87;  8:45  am) 

BILLING  CODE  «410-1»-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefit 
Programs 

Advisory  Council  on  Employee 
Welfare  and  Pension  Benefit  Plans; 
Meeting 

Pursuant  to  section  512  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA)  29  U.S.C.  1142,  a 
m.eeting  of  the  Advisory  Council  on 
Employee  Welfare  and  Pension  Benefit 
Plans  will  be  held  on  Wednesday, 
September  18, 1987,  in  Room  N-3437C. 
U.S.  Department  of  Labor  Building, 
Third  and  Constitution  Avenue  NW., 
Washington,  DC. 

The  purpose  of  the  meeting,  which 
will  begin  at  9:30  a.m.,  is  to  consider 
items  listed  below  and  to  invite  public 
comment  on  any  aspect  of  the 
administration  of  ERISA. 

1.  General  business  of  the  Advisory 
Council 

2.  Report  of  the  Advisory  Council 
Work  Group  on  Individual  Benefit 
Statements 

3.  Report  of  the  Advisory  Council 
Work  Group  on  ESOP 

4.  Statements  from  the  Public 
Members  of  the  public  are  encouraged 

to  file  a  written  statement  pertaining  to 
any  topic  concerning  ERISA  by 
submitting  20  copies  on  or  before 
September  11. 1987,  to  Charles  W.  Lee, 
Jr.,  Executive  Secretary,  ERISA 
Advisory  Council,  U.S.  Department  of 
Labor,  Room  N-5677,  200  Constitution 
Avenue  NW..  Washington,  DC  20210. 
Individuals  wishing  to  address  the 
Advisory  Council  should  forward  their 
request  to  the  Executive  Secretary  or 
telephone  (202/523-8753).  Oral 
presentations  will  be  limited  to  10 
minutes,  but  an  extended  statement  may 
be  submitted  for  the  record. 

Signed  at  Washington,  DC,  this  24th  day  of 
August  1987. 

David  M,  Walker,  CPA. 

Assistant  Secretary-Designate  for  Pension 
and  Welfare  fknef its  Administration. 
[FR  Doc.  87-19698  Filed  8-26-67;  8:45  am] 

BILLING  CODE  4510-29-M 


Advisory  Council  on  Employee 
Welfare  and  Pension  Benefits  Plans; 
Work  Group  Meeting 

Pursuant  to  the  authority  contained  in 
section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA).  29 
U.S.C.  1142,  a  public  meeting  of  the 
Work  Group  on  Retiree  Health  of  the 
Advisory  Council  on  Employee  Welfare 
and  Pension  Benefit  Plans  will  be  held 
at  10:00  a.m„  Friday,  September  25. 1987, 


at  the  American  Association  of  Retired 
Persons.  (AARP).  1909  K  Street.  NW.. 
Room  830.  Washington.  DC  20049. 

This  eight-member  work  group  was 
formed  by  the  Advisory  Council  to  study 
issues  relating  to  retiree  health  benefit 
programs  for  employee  welfare  plans 
covered  by  ERISA. 

The  purpose  of  the  September  25 
meeting  is  to  hear  from  several  experts 
in  the  field  of  Retiree  Health  who  have 
been  invited  to  participate  in  a  round- 
table  discussion  of  the  following  issues; 

1.  How  secure  are  retiree  health 
insurance  promises  in  general,  and  how 
do  they  vary  across  companies  and 
industries? 

2.  Are  there  changes  in  the  law  that 
should  be  made  to  make  retiree  health 
benefits  more  secure?  If  so.  what  are 
those  changes? 

3.  Were  changes  in  the  law  made  to 
allow  retiree  health  benefits  to  be 
advance  funded,  would  bargaining 
parties  and  non-bargaining  employers 
be  likely  to  advance  fund? 

4.  What  are  the  relative  advantages 
and  disadvantages  of  using  the  now 
common  "defined  benefit"  approach  to 
provision  of  retiree  health  versus 
moving  towards  "defined  contribution" 
accumulations  that  retirees  could  then 
use  to  pay  retiree  health  expenses? 
Would  one  approach  or  the  other  make 
it  more  likely  that  retiree  health 
protection  will  continue  to  be  provided? 

5.  What  impact  would  FASB 
standards  that  required  booking  of 
liabilities  likely  have  on  the  decision  to 
provide  retiree  health  benefits? 

In  addition,  the  work  group  will  take 
testimony  from  employee 
representatives,  employer 
representatives  and  other  interested 
individuals  and  groups  regarding  subject 
matter. 

Individuals,  or  representatives  of 
organizations,  wishing  to  address  the 
work  group  should  submit  written 
requests  on  or  before  September  21. 1987 
to  Charles  W.  Lee.  Jr..  Executive 
Secretary.  ERISA  Advisory  Council.  U.S. 
Department  of  Labor,  Room  N-5677,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210.  Oral  presentations  will  be 
limited  to  10  minutes,  but  witnesses  may 
submit  an  extended  statement  for  the 
record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record  without 
testifying.  Twenty  (20)  copies  of  such 
statements  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  September  21, 1987. 


UM  I 
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Signed  at  Washington.  DC  this  24th  day  of 
August  1987. 
David  M.  Walker,  CPA, 

Assistant  Secretary-Designate  for  Pension 
and  Welfare  Benefits  Administration. 
|FR  Doc.  87-19699  Filed  8-26-87:  8:45  am] 
BILLING  CODE  4S1&-2»-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Dance  Advisory  Panel  (Dance 
Presenters  Section);  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Dance 
Advisory  Panel  (Dance  Presenters 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  September  15. 1987 
from  9:00  am  -8:00  p.m.  and  on 
September  16.  1987  from  9:00  a.m. -6:00 
p.m.  in  room  714  of  the  Nancy  Hanks 
Center.  1100  Pennsylvania  Avenue, 
NW.,  Washmgton.  DC  20506. 

If  time  permits,  a  portion  of  this 
meeting  will  be  open  to  the  public  on 
September  16.  1987  from  4:00  p.m.-6:00 
p.m.  The  topics  for  discussion  will 
include  guidelines  and  policy  issues. 

The  remaining  sessions  of  this 
meeting  on  September  15.  1987  from  9:00 
a.m.-8:00  p.m.  and  September  16. 1987 
from  9:00  a.m.-4:00  p.m.  are  for  the 
purpose  of  application  review.  In 
accordance  with  the  determination  of 
the  Chairman  published  m  the  Federal 
Register  of  February  13,  1980,  these 
sessions  will  be  closed  to  the  public 
pursuant  to  subsection  (c)(4).  (6)  and 
(9)(B)  of  section  552b  of  Title  5,  United 
States  Code. 

If  you  need  special  accommodations 
due  to  a  disabililty.  please  contact  the 
Office  for  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW.,  Washington 
DC  20506.  202/682-5532.  TTY  202/682- 
5496  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts,  Washington. 
DC  20506,  or  call  202/682-5433, 

Dated:  August  24,  1987. 
Yvonne  M.  Sabine, 

Acting  Director,  Council  and  Panel 
Operations.  National  Endowment  for  the  Arts. 
|FR  Doc.  87-19725  Filed  8-26-87;  8:45  am) 
BILLING  CODE  7537-01-M 


Dance  Advisory  Panel  (Services  to  the 
Field  Section);  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Dance 
Advisory  Panel  (Services  to  the  Field 
Section)  to  the  .National  Council  on  the 
Arts  will  be  held  on  September  17,  1987 
from  9:00  a.m. — 8:00  p.m.  and  on 
September  18. 1987  from  9:00  a.m.— 6:00 
p.m.  in  room  714  of  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue, 
NW..  Washmgton,  DC  20,506. 

If  time  permits,  a  portion  of  this 
meeting  will  be  open  to  the  public  on 
September  18,  1987  from  4:00  p.m.— 6:00 
p.m.  The  topic  for  discussion  will  be 
policy  issues. 

The  remaining  sessions  of  this 
meeting  on  September  17,  1987  from  9:00 
a.m. — 8:00  p.m.  and  September  18, 1987 
from  9:00  a.m. — 4:00  p.m.  are  for  the 
purpose  of  application  review.  In 
accordance  with  the  determination  of 
the  Chairman  published  m  the  Federal 
Register  of  February  13, 1980,  these 
sessions  will  be  closed  to  the  public 
pursuant  to  subsection  (c)(4),  (6)  and 
(9)(B)  of  section  552b  of  Title  5.  United 
States  Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies, 
National  Endowm.ent  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW,, 
Washington,  DC  20506,  202/682-5532. 
TTY  202/682-5496  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506.  or  call  202/682-5433, 

Dated:  August  24,  1987. 

Yvonne  M.  Sabine. 

Acting  Director,  Council  and  Panel 
Operations  National  Endowment  for  the  Arts. 

[PR  Doc  8--19726  Filed  8-26-87;  8:45  am] 

BILLING  CODE  7S37-01-M 


Inter-Arts  Advisory  Panel  (Presenting 
Organizations  Section);  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub, 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Inter-Arts 
Advisory  Panel  (Presenting 
Organizations  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
September  14-17. 1987  from  9:00  a.m.- 
7:30  p.m.  ^nd  on  September  18, 1987 
from  (9:00-5:00  p.m.  in  room  M-07  of  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue,  NW..  Washington.  DC  20506. 


A  portion  of  this  meeting  will  be  open 
to  the  public  on  September  18. 1987  from 
9:00  a.m.-l:00  p.m.  The  topics  for 
discussion  will  include  guidelines  and 
other  policy  issues. 

The  remaining  sessions  of  this 
meeting  on  September  14-17, 1987  from 
9:00  a.m.-7:30  p.m.  and  September  18, 
1987  from  1:00-5:00  p.m.  are  for  the 
purpose  of  application  review.  In 
accordance  with  the  determination  of 
the  Chairman  published  in  the  Federal 
Register  of  Februarys  13. 1980,  these 
sessions  will  be  closed  to  the  public 
pursuant  to  subsection  (c)(4),  (6)  and 
(9)(B)  of  section  552b  of  Title  5,  United 
States  Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies. 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue.  NW., 
Washington.  DC  20506.  202/682-5532, 
TTY  202/682-5496  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts,  Washington. 
DC  20506.  or  call  202/682-5433. 
Yvonne  M.  Sabine, 
Acting  Director,  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 
(FR  Doc  87-19-27  Filed  8-26-67:  8:45  am] 

BILLING  CODE  7S37-01-M 


Partnership  Advisory  Panel  (Locals 
Program  Section);  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  advisory  Committee  Act  (Pub.  L. 
92^63),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Office  for 
Partnership  Advisory  Panel  (Locals 
Program  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
September  11, 1987  from  9:00  a.m.-5:30 
p.m.  in  room  714  of  the  Nancy  Hanks 
Center.  1100  Pennsylvania  Avenue  NW.. 
Washington.  DC  20506, 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  September  11, 1987  from 
1:00  p.m.-5:30  p.m.  The  topics  for 
discussion  w-ill  be  Service 
Organizations.  Local  Government 
Incentive  Program.  Local  Arts  Agency 
Development  Program,  FY  89  Initiatives, 
and  FY  89  Guidelines. 

The  remaining  sessions  of  this 
meeting  on  September  11, 1987  from  9:00 
a.m.-l:00  p.m.  are  for  the  purpose  of 
application  review.  In  accordance  with 
the  determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
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subsection  (c)(4),  (6)  and  (9)(B)  of 
section  oSZh  of  Title  5,  United  States 

Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies, 
N'dtional  Endowment  for  the  /\rts,  1100 
i'eimsylvania  Avenue,  NW., 
Washington.  DC  20506,  202/682-5532, 
riY  202/682-5496  at  least  seven  (7) 
d.iys  prior  to  the  meeting. 

Further  information  with  reft>rence  to 
this  meeting  can  be  obtained  from  Ms. 
Yv  onne  M.  Sabine,  advisory  Committee 
Mxnagement  Officer.  National 
Endowment  for  the  Arts,  Washington, 
DC  20506  or  call  202/682-5433. 

Djted:  August  24,  1987. 
^  vonne  M.  Sabine, 
Acim^  Director.  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 
(KR  D.1C  fi7-l!r28  F'ied  8-26-87;  8:45  am) 

BILLING  CODE   7537-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Permit  Applications  Received  Under 
the  Antarctic  Conservation  Act  of  1978 

AGENCY:  .National  Science  Foundation. 
ACTION:  Notice  of  permit  applications 
received  under  the  .Antarctic 
Conservation  Act  of  1978.  Pub.  L.  95-541. 

summary:  The  National  Science 
Foundation  (.NSF')  is  required  to  publish 
notice  of  perm.it  applications  received  to 
conduct  activities  regulated  under  the 
.Antarctic  Conservation  Act  of  1978.  NSF 
has  published  regulations  under  the 
.Antarctic  Conservation  Act  of  1978  at 
Title  45  Part  670  of  the  Code  of  Federal 
Regulations.  This  is  the  required  notice 
of  permit  applications  received. 
DATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or  views 
with  respect  to  this  permit  application 
by  September  21,  1987.  Permit 
applications  may  be  inspected  by 
interested  parties  at  the  Permit  Office, 
address  below.  ^ 

ADDRESS:  Comments  should  be 
addressed  to  Permit  Office.  Room  627, 
Division  of  Polar  Programs,  National 
Science  Foundation.  Washington,  DC 
20550. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  E.  Myers  at  the  above  address 
or  (202)  357-7934. 

SUPPLEMENTARY  INFORMATION:  The 
National  Science  Foundation,  as 
directed  by  the  Antarctic  Conservation 
Act  of  1978  (Public  Law  95-541),  has 
developed  regulations  that  implement 
the  "Agreed  Measures  for  the 
Conservation  of  Antarctic  Fauna  and 
Flora"  for  all  United  States  citizens.  The 


Agreed  Measures,  developed  in  1964  by 
the  Antarctic  Treaty  Consultative 
Parties,  recommended  establishment  of 
a  permit  system  for  various  activities  in 
Antarctica  and  designation  of  certain 
animals  and  certain  geographic  areas  as 
requiring  special  protection.  The 
regulations  establish  such  a  permit 
system  to  designate  Specially  Protected 
Areas  and  Sites  of  Special  Scientific 
Interest.  Additional  information  was 
published  in  the  Federal  Register  on  July 
24,  1987. 

The  applications  received  are  as 
follows: 

1.  Applicant     '  ' 

Mark  A,  Chappell,  Biology  Department, 
University  of  California,  Riverside, 
California  92521 

Activity  for  Which  Permit  Requested 

Talcing,  Import  into  U.S.A.  The 
applicant  is  conducting  physiological 
studies  of  Antarctic  birds.  He  proposes 
to  take  the  following:         j 


Species 

Num- 
ber 

Age 

Condition 

Adelie  penguin , 

e 

ChkA 

Sacnficed 

25 

C»w* 

Studied/ 
re- 
leased 

5 

Adutt 

Studied/ 
re- 
leased 

Antarctic  tern _.... 

10 
10 

Eggs 

Eggs 

Sacjrftced 

Southern  blacK-t)ac»(e< 

guM.. 

Sacrificed 

k 

6 

Adults 

Studied/ 
re- 

leased 

1 

1 

16 

Young 

Studied/ 
re- 
leased 

Souttiem  giani  petrel 

6 

Adults 

Studied/ 

re- 

leased. 

18 

Young  ... 

Studied/ 
re- 
leased 

50 

Young 

Banded/ 
re- 
leased. 

Wilsons  stofm  petrel 

•■■—"" 

6 

Adults 

Studied/ 
re- 
leased 

16 

Young 

studied/ 
re- 
leased 

South  Polar  skua 

.... — 

6 

Adults.. 

Studied/ 
re- 
leased. 

18 

Young 

Studied/ 
re- 
leased 

10 

Eggs 

Sacrificed 

Blue-eyed  shag 

6 

Adults 

Studied/ 

re- 
leased 

16 

Young 

Studied/ 
re- 
leased. 

2 

Adults 

Sacrificed. 

4 

Young. 

Sacnficed 

Location  I 

Vicinity  of  Palmer  Station,  Antarctic 
Peninsula. 
Dates 

November  1987— March  1988. 


2.  Applicant 

G.  Richard  Harbison,  Harbor  Branch 
Oceanographic  Institution.  Inc.,  Fort 
Pierce,  Florida  34946 

Activity  for  Which  Permit  Requested 

Enter  site  of  Special  Scientific 
Interest.  The  applicant  proposes  to 
conduct  a  study  of  systematics  and 
feeding  behavior  of  gelatinous 
zooplankton  in  Antarctic  waters.  The 
applicant  proposes  to  dive  in  the  vicinity 
of  Cape  Royds  and  may  enter  the 
protected  area  incidental  to  the  diving 
activity.  |  j 

Location 


Cape  Royds,  Rosb  Island,  Antarctica. 

Dates 

October — December  1987. 
Charles  E.  Myers, 
Permit  Office. 

[PR  Doc.  87-19644  Filed  8-26-87;  8:45  am) 
BILLING  CODE  755S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 


[Docket  No.  55-60402;  ASLBP  No.  37-552- 

03-SP! 

Senior  Operator  License  for  Beaver 
Valley  Power  Station,  Unit  1; 
Designation  of  Presiding  Officer  for 
Hearing  of  David  Held 

Pursuant  to  delegation  by  the 
Commission  dated  December  29,  1972. 
published  in  the  Federal  Register,  37  FR 
28710  (1972)  and  Sections  2.105,  2.700, 
2.702,  2.714,  2.714a.  2.717  and  2.721  of  the 
Commission's  Regulations,  all  as 
amended,  a  presiding  officer  is 
designated  in  the  following  proceeding: 
David  W.  Held.  Senior  Operator  License 
for  Beaver  Valley  Power  Station,  Unit  1. 

By  letter  dated  September  1, 1986. 
David  W.  Held,  an  applicant  for  a  senior 
operator  license  for  the  Beaver  Valley 
Nuclear  Power  Station.  Unit  1.  was 
informed  by  NRC's  Region  I  office  that 
he  had  failed  the  simulator  examination 
administered  in  late  July.  1986,  and  that 
his  license  application  was  thus  denied. 
In  accordance  with  directions  contained 
in  the  letter  of  denial  dated  September 
16, 1986,  Mr.  Held  requested  a  hearing 
on  the  denial. 

The  presiding  officer  is  being 
designated  pursuant  to  the  provisions  of 
an  Order  issued  by  the  Commission  on 
August  7, 1987  granting  a  request  for  a 
hearing  filed  by  Mr.  Held  on  March  6, 
1987,  with  the  Director,  Operator 
Licensing  Branch,  Division  of  Human 


UM  I 
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Factors  Technology,  Office  of  Nuclear 
Reactor  Regulation. 

The  presiding  officer  in  this 
proceeding  is  Administrative  Judge  Peter 
B.  Bloch. 

All  correspondence,  documents  and 
other  materials  shall  be  filed  with  Judge 
Bloch  in  accordance  with  10  CFR  2.701. 
His  address  is:  Administrative  Judge 
Peter  B.  Bloch,  Atomic  Safety  and 
Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555. 

Issued  at  Bethesda,  Marj'land,  this  18th  day 
of  August  1987. 

B.  Paul  Cotter,  Jr.. 

Chief  Administrative  fudge.  Atomic  Safety 

and  Licensing  Board  Panel. 

|FR  Doc  87-19719  Filed  8-26-87;  8:45  am] 

BILLING  CODE  7S90-01-W 


[Docket  No.  50-293] 

Issuance  of  Interim  Director's 
Decision;  Boston  Edison  Co.,  Pilgrim 
Nuclear  Power  Station 

Notice  is  hereby  given  that  the 
Director.  Office  of  .Nuclear  Reactor 
Regulation,  has  issued  an  interim 
decision  concernmg  a  request  filed 
pursuant  to  10  CFR  2.206  by  the 
Honorable  William  B.  Golden  which 
requested  that  the  Pilgrim  Nuclear 
Power  Station  remain  shut  down  or 
have  its  license  suspended  because  of 
(1)  deficiencies  in  the  licensee 
management.  (2)  inadequacies  in  the 
emergency  radiological  plan,  and  (3) 
inherent  deficiencies  in  the  containment 
structure. 

The  Director  of  the  Office  of  Nuclear 
Reactor  Regulation  has  determined  that 
the  Petition,  with  the  exception  of  the 
license  management  issue,  should  be 
denied.  The  reasons  for  this  decision  are 
explained  in  the  "Interim  Director's 
Decision  Under  10  CFR  2.206,"  DD-87- 
14.  which  is  available  for  public 
inspection  in  the  Commission's  Public 
Document  Room.  1717  H  Street.  W., 
Washington.  DC  and  at  the  Local  Public 
Document  Room  at  the  Plymouth  Public 
Libran,',  11  North  Street,  Plymouth, 
Massachusetts  02360.  That  portion  of  the 
Petition  concerning  licensee 
management  will  be  addressed  in  a 
subsequent  response. 

A  copy  of  the  Decision  will  be  filed 
with  the  Secretary  for  the  Commission's 
review  in  accordance  with  10  CFR 
2.206(c).  As  provided  in  this  regulation, 
the  Decision  will  constitute  the  final 
action  of  the  Commission  twenty-five 
(25)  days  after  issuance,  unless  the 
Commission,  on  its  own  motion, 
institutes  review  of  the  Decision  within 
that  time  period. 


Dated  at  Bethesda,  Maryland,  this  21st  day 
of  August  1987. 

For  the  Nuclear  Regulatory  Commission. 
Vernon  Rooney, 

Acting  Directorate  1-3,  Division  of  Reactor 
Projects  l/ll. 
ire  Doc  87-19716  Filed  8-26-87;  8:45  am] 

BILLING  CODE  7590-01-11 


[Docket  No.  50-498] 

Issuance  of  Facility  Operating  License 
to  Houston  Lighting  &  Power  Co.  et  al.; 
South  Texas  Project,  Unit  1 

Notice  is  hereby  given  that  the  U.S. 

Nuclear  Regulaton,-  Commission  (the 
Commission  or  NRC).  has  issued  Facility 
Operating  License  No.  NPF-71  to 
Houston  Lighting  &  Power  Company,  ■ 
City  Public  Service  Board  of  San 
Antonio,  Central  Power  and  Light 
Company  and  City  of  Austin.  Texas, 
(the  licensees)  which  authonzes 
operation  of  the  South  Texas  Project, 
Unit  1  (the  facility)  at  reactor  core 
power  levels  not  in  excess  of  3800 
megawatts  thermal  in  accordance  with 
the  provisions  of  the  license,  the 
Technical  Specifications  and  the 
Evironmental  Protection  Plan  with  a 
condition  currently  limiting  operation  to 
five  percent  of  full  power  (190 
megawatts  thermal).  Authorization  to 
operate  beyond  five  percent  of  full 
power  will  require  specific  Commission 
approval. 

"The  South  Texas  Project,  Unit  1  is  a 
pressurized  water  reactor  located  in 
Matagorda  County.  Texas,  west  of  the 
Colorado  River.  8  miles  north-northwest 
of  the  town  of  Matagorda  and  about  89 
miles  southwest  of  Houston.  The  license 
is  effective  as  of  the  date  of  issuance. 

The  application  for  the  license 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  regulations  in  10  CFR 
Chapter  L  which  are  set  forth  in  the 
license.  Prior  public  notice  of  the  overall 
action  involving  the  proposed  issuance 
of  an  operating  license  for  the  South 
Texas  Project  was  published  in  the 
Federal  Register  on  December  20, 1977 
(42  FR  63826). 

The  Commission  has  determined  that 
the  issuance  of  this  license  will  not 
result  in  any  environmental  impacts 
other  than  those  evaluated  in  the  Final 
Environmental  Statement  and  the 
Assessment  of  the  Effect  of  License 
Duration  on  Matters  Discussed  in  the 
Final  Environmental  Statement  of  the 
South  Texas  Project,  Unit  1  (dated 


August  1986)  since  the  activity 

authorized  by  the  license  is 
encompassed  by  the  overall  action 
evaluated  in  the  Final  Environmental 
Statement. 

Pursuant  to  10  CFR  51.52,  the 
Commission  has  determined  that  the 
granting  of  relief  and  issuance  of  the 
exemptions  included  in  this  license  will 
have  no  significant  impact  on  the 
environment.  These  determinations 
were  published  in  theFederal  Register 
on  June  18. 1987  (52  FR  2321-)  and  July  2, 
1987  (52  FR- 25094  and  52  FR  25095). 

For  further  details  with  respect  to  this 
section,  see  (1)  Facility  and  Operating 
License  .No.  NPF-71.  with  Technical 
Specifications  (NUREG-1255)  and  the 
Environmental  Protection  Plan;  (2)  the 
report  of  the  .Advisory  Committee  on 
Reactor  Safeguards,  dated  June  10. 1986; 
(3)  the  Commission's  Safety  Evaluation 
Report,  dated  April  1986  (NUREG-0781), 
and  Supplements  1,  2.  3  and  4;  (4)  the 
Final  Safety  Analysis  Report  and 
Amendments  thereto;  (5)  the 
Environmental  Report  and  supplements 
thereto;  and  (6)  the  Final  Environmental 
Statement,  dated  August  1986  (NUREG- 
1711). 

These  items  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room  located  at  1717  H 
Street.  NW..  Washington,  DC  20555,  and 
at  the  Local  Public  Document  Rooms  in 
the  Wharton  County  Junior  College.  J.M. 
Hodges  Learning  Center,  911  Bohng 
Highway.  Wharton.  Texas  77488  and  in 
the  Austin  Public  Library.  810 
Guadalupe  Street.  Austin.  Texas  78701. 
A  copy  of  the  Facility  Operating  License 
No.  .NPF-71  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555,  Attention:  Division  of  Reactor 
Projects— III.  IV,  V  and  Special  Projects. 
Copies  of  the  Safety  Evaluation  Report 
and  Supplements  1.  2,  3  and  4  (.NUREG- 
0781)  and  the  Final  Environmental 
Statement  (.NUREG-1171)  may  be 
purchased  at  current  rates  from  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office.  Post  Office 
Box  37082,  Washington,  DC  20013-7982 
or  by  calling  (202)  2:'5-2060  or  (202)  27S- 
2171. 

Dated  at  Bethesda,  Maryland,  this  21st  day 
of  August,  1987. 

For  the  Nuclear  Regulatory  Commission. 
N.  Prasad  Kadambi, 

Project  Manager.  Project  Directorate — IV, 

Division  of  Reactor  Projects — ///.  IV.  V  and 

Special  Projects,  Office  of  Nuclear  Reactor 

Regulation. 

[FR  Doc.  87-19720  Filed  8-26-87;  8:45  am] 

BILUNG  CODE  7590-Ol-M 
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[Docket  Nos.  50-237  and  50-249] 

Exemption;  Comnionwealth  Edison 
Co.,  Dresden  Nuclear  Power  Station 
Unit  Nos.  2  and  3 

I 

The  Commonwealth  Edison  Company 
(CECc.  the  licensee)  is  the  holder  of 
Provisional  Operating  License  No.  DPR- 
19.  which  authonzes  operation  of 
Dresden  Nuclear  Power  Station  Unit  No. 
2,  and  Facility  Operating  License  No. 
DPR-25,  which  authorizes  operation  of 
Unit  No.  3.  These  licenses  provide, 
among  other  things,  that  Dresden 
Nuclear  Power  Station  Unit  Nos.  2  and  3 
are  subject  to  all  rules,  regulations,  and 
Orders  of  the  Commission  now  or 
hereafter  in  effect. 

The  station  comprises  two  boiling 
water  reactors  at  the  licensee's  site 
located  in  Grundy  County,  Illinois. 

n 

On  November  19.  1980.  the 
Commission  published  a  revised  section 
10  CFR  50.48  and  a  new  Appendix  R  to 
10  CFR  Part  50  regarding  fire  protection 
f.^-atures  of  nuclear  power  plants  (45  FR 
76602).  The  revised  §  50.48  and 
Appendix  R  became  effective  on 
F  'bruary  17,  1981.  Section  50.4a(c) 
established  the  schedules  for  satisfying 
the  provisions  of  Appendix  R. 

By  letters  dated  March  1. 1985  and 
December  4, 1985,  the  licensee  requested 
S'.hedular  exemptions  for  the  completion 
of  the  installation  of  the  following  fire 
protection  items  in  both  Dresden  Units 
Nos.  2  and  3: 

•  Fire  Detection  and  Suppression: 
Installation  complete  except  for 
documentation  (August  1987) 

•  Fire  Barrier  Pipe  and  Conduct 
Penetration;  Seals  complete  — 
verification  (August  1987) 

•  Emergency  Lighting:  Complete 
except  for  hand  held  fluorescent  light 
fixture  (August  1987) 

•  Fire  Wrap:  Turbine  Building  Center 
Corridor  (August  1987) 

By  letters  dated  March  12,  April  18, 
May  30.  and  August  18,  1986  and 
January  30  and  April  14,  1987,  the 
licensee  provided  additional 
information. 

Ill 

Reasonable  interim  compensatory 
measures  for  fire  protection  and  post- 
fire  safe  shutdown  capability  must  be 
provided  in  order  to  grant  schedular 
exemptions  from  the  implementation 
schedules  defined  in  10  CFR  50.48. 

The  licensee  has  implemented 
compensatory  measures  as  detailed  in 
the  May  30,  1986  letter,  which  include 
roving  fire  watches  until  completion  of 


the  fire  protection  work  identified  in  the 
exemption.  The  roving  watch  enters 
each  area  where  compensatory 
measures  are  required  every  20  minutes. 

All  procedures  and  training  required 
for  the  fire  watches  for  each  area 
identified  in  the  exemption  have  been 
completed.  The  fire  watches  will 
identify  any  indication  of  fire,  smoke  or 
burning  odor  and  will  immediately 
notify  the  control  room;  in  addition,  the 
watches  have  been  trained  in  the  use  of 
portable  fire  extinguishers. 

If  a  fire  should  occur  within  any  fire 
area  monitored  by  the  roving  fire  watch 
patrols,  there  is  reasonable  assurance 
that  the  fire  will  be  detected  in  its 
incipient  stage  before  significant  flame 
propagation  or  temperature  rise  occurs. 
Upon  discovery  of  a  fire,  the  control 
room  will  be  immediately  notified  and  a 
fire  brigade  response  initiated.  The  fire 
patrols  and  watches  will  be  capable  of 
controlling  or  suppressing  the  Fire  to 
minimize  damage  pending  arrival  of  the 
fire  brigade. 

The  status  for  completion  of  Appendix 
R  fire  protection  work  for  Dresden  Unit 
Nos.  2  and  3  is  as  follows: 

•  Fire  Detection  and  Suppression: 
Installation  complete  except  for 
documentation  (August  1987) 

•  Fire  Barrier  Pipe  and  Conduct 
Penetration:  Seals  complete  — 
verification  (August  1987) 

•  Emergency  Lighting:  Complete 
except  for  hard  held  fluorescent  light 
fixture  (August  1987) 

•  Fire  Wrap:  Turbine  Building  Center 
Corridor  (August  1987) 

All  other  Appendix  R  related  items 
are  complete. 

The  above  schedule  represents  a  best 
effort  under  the  circumstances  by  the 
utility.  Since  1980.  the  utility  has  spent 
over  25  million  dollars  in  Appendix  R 
modifications  and  has  proceeded 
expeditiously  to  resolve  technical  open 
items  and  in  completing  modifications. 
The  licensee  is  currently  over  95  percent 
complete  with  Appendix  R 
modifications.  The  licensee  has  been 
delayed  in  completing  all  modifications 
because  of  the  industry-wide  concerns 
regarding  the  proper  interpretation  of 
Appendix  R  requirements.  NRC  issued 
Generic  Letter  83-33  to  provide 
clarification.  The  licensee  participated 
in  a  number  of  meetings  and  workshops 
in  1983  held  by  the  NRC  concerning 
Appendix  R  and  as  a  result  initiated  a 
m.ajor  re-verification  effort  to  assure 
compliance  with  the  clarified  intent  of 
Appendix  R.  This  effort  resulted  in 
additional  modifications.  It  is  this 
situation  which  in  spite  of  best  efforts, 
prevented  the  licensee  from  achieving 
compliance  with  the  schedular 
requirements  of  10  CFR  50.48.  These 


delays  were  beyond  the  control  of  the 
licensee. 

IV 

Based  on  the  considerations  and 
current  status  of  the  fire  protection 
related  work  discussed  above,  the  staff 
has  concluded  that  the  licensee  has 
provided  a  sound  rationale  for  the  need 
of  schedular  relief:  a  best  effort  is  being 
expended  to  complete  the  Appendix  R 
related  work;  the  utility  has  proceeded 
expeditiously  to  meet  the  Commission's 
requirements;  delays  were  caused  by 
circumstances  beyond  the  utilities 
control;  and  reasonable  and  acceptable 
interim  measures  for  fire  protection  and 
alternate  shutdown  capability  to  support 
the  requested  schedular  exemption  have 
been  provided.  Therefore,  based  on  our 
evaluation,  the  staff  has  concluded  that 
the  requested  schedular  exemption  from 
the  requirements  of  10  CFR  50.48, 
section  (c)(4)  should  be  granted. 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12,  the  schedular  exemption 
requested  by  the  licensee's  letter  of 
March  1,  1985  and  December  4, 1985  as 
supplemented  is  authorized  by  law,  will 
not  present  an  undue  risk  to  the  public 
health  and  safety,  and  is  consistent  with 
the  common  defense  and  security. 

The  Commission  further  determines 
that  special  circumstances,  as  provided 
in  10  CFR  50.12(a)(2)(v),  are  present 
justifying  the  exemption,  namely  that 
the  exemption  provides  temporary  relief 
from  the  schedular  requirements  of  10 
CFR  50.48(c)  and  the  licensee  has  made 
good  faith  efforts  to  comply  with  the 
schedules  in  10  CFR  50.48(c). 

The  Commission  hereby  grants  the 
licensee  exemption  from  the  schedular 
requirements  of  10  CFR  50.48  section 
(c)(4)  for  the  following  items  and 
duration: 

•  Fire  Detection  and  Suppression: 
Installation  complete  except  for 
documentation  (August  1987) 

•  Fire  Barrier  Pipe  and  Conduct 
Penetration;  Seals  complete — 
verification  (August  1987) 

•  Emergency  Lighting;  Complete 
except  for  hand  held  fluorescent  light 
fixture  (August  1987) 

•  Fire  Wrap:  Turbine  Building  Center 
Corridor  (August  1987) 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
issuance  of  the  exemption  will  have  no 
significant  impact  on  the  environment 
(51  FR  10954  dated  March  31.  1986, 
renoticed  52  FR  31100  dated  August  19, 
1987). 

For  further  details  with  respect  to  this 
action,  see  the  requests  for  exemption 
dated  March  1,  1985  as  supplemented 
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December  4. 1985,  March  12,  April  18, 
May  30  and  August  18.  1986,  and 
January  30  and  April  14,  1987.  which  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street.  NVV.,  Washington,  DC, 
and  at  the  Morris  Public  Library.  604 
Liberty  Street,  Morris,  Illinois  60450. 
This  Exemption  is  effective  upon 
issuance. 

Dated  at  Bethesda,  Maryland  this  21  day  of 
August  1987. 

For  the  Nuclear  Regulatory  Commission. 

Thomas  E.  Murley. 

Director.  Office  of  Nucler  Reactor  Regulation. 

|FR  Doc.  87-19717  Filed  8-26-87;  8:45  am] 

BILLING  CODE  7S90-01-«« 

(Docket  Nos.  50-413  and  50-414] 

Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses  and  Opportunity  for  Prior 
Hearing;  Duke  Power  Co.  et  aL 

The  United  States  Nuclear  Regulatory 

Commission  (the  Commission)  is 
considering  issuance  of  am.endments  to 
Facility  Operating  License  No.  NPF-35 
and  Facility  Operating  License  No.  NPF- 
52,  to  Duke  Power  Company,  et  al.,  (the 
licensee),  for  operation  of  the  Cataw-ba 
Nuclear  Station.  Units  1  and  2.  located 
in  York  County.  South  Carolina. 

The  proposed  amendments  requested 
in  the  licensee's  letter  dated  June  12, 
1987  and  supplemented  June  23  and 
August  12, 1987,  would  change  the 
Technical  Specifications  (TS)  to  allow 
operation  at  up  to  100°v  rated  power 
with  the  Upper  Head  Injection  (UHI) 
system  removed.  It  is  the  licensee's 
intent  to  remove  the  UHI  system  from 
Units  1  and  2  during  their  upcoming 
refueling  outages.  Catawba  Unit  1  is 
currently  scheduled  to  enter  its  second 
refueling  outage  in  October  1987  and 
Unit  2  is  scheduled  to  enter  its  first 
refueling  outage  in  December  1987. 
Similar  changes  to  allow  either  or  both 
McGuire  Units  to  operate  with  the  UHI 
system  installed  and  functionally 
disabled  (i.e..  with  L'Hl  isolation  valves 
closed  and  gagged)  as  well  as  with  the 
system  physically  removed  have  been 
reviewed  and  approved  by  the  NRC 
staff  on  May  13.  1986.  through  the 
issuance  of  license  amendments  57  for 
McGuire  Unit  1  and  38  for  Unit  2. 

The  TS  changes  associated  with  the 
removal  of  the  UHI  system  are 
discussed  below. 
(1)  3/4.3.3.8— Fire  Detection 
Instrumentation 

The  fire  detection  instruments  in  the 
UHI  buildings.  Table  3.3-11,  will  no 
longer  be  required  to  be  in  the  TSs 
because  they  will  not  be  needed  to 


provide  protection  for  Safety-Related 
equipment. 

(2]  3 '4. 4.6— Reactor  Coolant  System 
Leakage 

The  deletion  of  the  UHI  System  will 
involve  capping  of  the  reactor  vessel 
upper  head  pentrations  as  close  as 
practicable  to  the  upper  head. 
Associated  piping  and  valves  are  thus 
removed  from  the  Reactor  Coolant 
System  and  leakage  verification  is  no 
longer  applicable  for  the  UHI  related 
equipment  in  Table  3.4-1. 
(3)  3/4.5.1.— ECCS.  Cold  Leg  Injection 

The  following  changes  would  be 
accomplished  by  renumbering  the 
existing  TS  3/4.5.1.1  and  including 
appropriate  changes  to  the 
APPLICABILITY  Section. 

The  contained  water  volume  will  be 
revised  to  reflect  the  volume  assumed  in 
the  new  analyses.  The  nitrogen  cover 
pressure  will  be  increased  to  a  minimum 
value  of  585  psig  (from  a  previous  value 
of  385  psig)  in  order  to  enhance  cold  leg 
injection  water  delivery  during  LOC.^ 
scenarios.  Other  TSs  related  to  the 
accumulators  remain  unchanged. 
[4)3/4.5.1.2— ECCS.  Upper  Head 
Injection 

The  TSs  associated  with  the 
maintenance  of  the  UHI  System  within 
specified  tolerances  will  be  deleted. 

(5)  3/4.6.1 — Primary  Containment 
Table  3.6-1  will  be  revised  to  reflect 

the  sealing  of  UHI  related  containment 
penetrations. 

(6)  3/4.6.3 — Containment  Isolation 

Valves 
Table  3.6-2  will  be  revised  to  reflect 
the  removal  of  containment  isolation 
valves  associated  with  UHI  containment 
penetrations. 

(7)  3/4.8.4 — Electrical  Equipment 

Protective  Devices 

Tables  3.8-lA  and  3.&-1B  will  be 
revised  to  reflect  the  deletion  of  the  UHI 
System  and  related  containment 
penetration  conductor  overcurrent 
protective  devices. 

The  proposed  amendments  would  also 
supplement  Bases  3/4.5.1  to 
acknowledge  the  analyses  that 
demonstrate  the  UHI  system  is  not 
required  provided  minor  changes  to 
Cold  Leg  Accumulator  parameters  and 
discharge  paths  are  implemented.  They 
also  discuss  the  applicability  of  these 
TSs  in  terms  of  two  proposed  UHI 
modes  (i.e..  operable  and  disconnected). 

By  letter  dated  August  12, 1987,  the 
licensee  updated  the  previously 
transmitted  information  concerning  the 
radiological  aspects  of  UHI  removal  and 
related  radiological  impacts  on  plant 
operations.  This  information  further 


supports  the  licensee's  proposed 
amendments,  and  does  not  alter  the 
specific  changes  requested  nor  the  bases 
thereto. 

The  significant  differences  between 
Catawba  and  McGuire  are:  (1)  Catawba 
analyses  utilize  the  improved  BASH 
computer  code  while  McGuire  utilized 
WREFLOOD  and  B.^RT;  and  (2) 
Catawba  utilizes  the  optimized  fuel 
a8seiri>lies  while  McGuire  utilized  the 
mixed  standard  and  optimized  fuel 
assemblies. 

Prior  to  issuance  of  the  proposed 
license  amendments,  the  Commission 
wiU  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended, 
(the  Act)  and  the  Commission's 
regulations. 

By  September  28, 1987,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendments 
to  the  subject  facility  operating  licenses 
and  any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularly  the  interest  of  the 
petitioner  in  the  proceedings,  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reason 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 


52366 


Federal  Register  /  Vol.  52,  No.  166  /  Thursday,  August  27,  1987  /  Notices 


petition  without  requesting  leave  of  the 
E^oard  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
r-'quirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
s,  heduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
h'igated  in  the  matter,  and  the  bases  for 
e  ich  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
le  limited  to  matters  within  the  scope  of 
the  amendments  under  consideration.  A 
p  'titioner  who  fails  to  file  such  a 
s:.pplement  which  satisfies  these 
r'  quirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
pirticipate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
f  --esent  evidence  and  cross-examine 
\%  itnesses. 

A  request  for  a  hearing  or  a  petition 
f  jr  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission,  United 
Slates  Nuclear  Regulatory  Commission, 
Washmgton,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW., 
Washington,  DC  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
r-quested  that  the  petitioner  or 
r^:presentative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
t:)ll-free  telephone  call  to  Western 
Lnion  at  (800)  325-6000  (in  Missoun 
('.00)  3-12-67CX)).  The  Western  Union 
cperat(jr  should  be  given  Datagram 
Identification  3737  and  the  following 
r.essage  addressed  to  D.S.  Hood.  Acting 
Director.  PHll-3;  petitioner's  name  and 
telephone  number  date  petition  was 
n, ailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Executive 
Legal  Director,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  Mr.  Albert  Carr,  Duke  Power 
Company,  P.O.  Box  33189.  422  South 
Church  Street,  Charlotte,  North  Carolina 
2.^2842.  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
Supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 


Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  June  12, 1987  and  its 
supplements  dated  June  23  and  August 
12, 1987.  These  documents  are  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street.  NW.,  Washington,  DC 
and  at  the  York  County  Library,  138  East 
Black  Street,  Rock  Hill.  South  Carolina, 
29730. 

Dated  at  Bethesda,  Maryland,  this  21st  day 
of  August  1987. 

For  the  Nuclear  Regulatory  Commission. 
Kahtan  N.  )abbour, 

Project  Manager,  Project  Directorate  II-3, 
Division  of  Reactor  Projects  I/II. 

[FR  Doc.  87-19718  Filed  8-26-87;  8:45  am) 

BILLING  CODE  7saO-01-W 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Information  Collection  Submitted  to 
0MB  for  Clearance 

agency:  Office  of  Personnel 

Management. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 
44,  U.S.C.  Chapter  35),  this  notice 
announces  a  request  to  extend  a  public 
information  collection.  Civil  service 
annuitants  who  marry,  divorce  or 
remarry  after  retirement  may  provide  a 
survivor  annuity  benefit  for  their  spouse 
and/or  former  spouse.  Depending  on  the 
circumstances  of  the  marriage  or 
divorce,  the  annuitant  would  complete 
one  of  the  following  forms  for  electing  a 
reduced  annuity  with  survivor  benefits: 
Rl  20-63,  Election  of  Reduced  Annuity 
with  Survivor  Benefit  for  a  Post- 
Retirement  Spouse:  RI  20-64,  Post- 
Retirement  Election  of  Reduced  Annuity 
with  Survivor  Benefit  for  a  Former 
Spouse;  and  RI  20-65.  Election  of 
Reduced  Annuity  with  Survivor  Benefit 
for  a  Post-Retirement  Spouse.  It  is 
estimated  that  5400  individuals  will 
respond  annually  for  a  total  burden  of 
630  hours.  For  copies  of  this  proposal 
call  William  C.  Duffy,  Agency  Clearance 
Officer,  on  (202)  632-7714. 
DATE:  Comments  on  this  proposal 
should  be  received  within  10  working 
days  from  the  date  of  this  publication. 
ADDRESSES:  Send  or  deliver  comments 

William  C.  Duffy.  Agency  Clearance 
Officer.  Office  of  Personnel 


Management.  1900  E  Street  NW., 
Room  6410.  Washington.  DC  20415 
and 
Joseph  Lackey.  Information  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  3002, 
New  Executive  Office  Building  NW., 
Washington.  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  L.  Bryson.  (202)  632-5472. 

U.S.  Office  of  Personnel  Management. 

fames  E.  Colvard, 

Deputy  Director 

(FR  Doc.  87-19608  Filed  8-26-87;  8:45  am) 

BILLINQ  CODE  632S-«1-M 


information  Collection  Submitted  to 
CMB  for  Clearance 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 
44.  U.S.  Code,  Chapter  35),  this  notice 
announces  a  request  to  extend  a  public 
information  collection.  RI  30-2, 
Annuitant's  Report  of  Income,  is  used  to 
identify  Civil  Service  Retirement  System 
disability  annuitants  (under  60  years  of 
age)  whose  incomes  have  been  restored. 
If  the  annuitant's  income  exceeds  more 
than  80  percent  of  the  current  rate  of  pay 
of  the  position  occupied  immediately 
before  retirement,  the  Office  of 
Personnel  Management  discontinues  the 
annuity.  It  is  estimated  that  150.000 
individuals  will  respond  annually  for  a 
total  burden  of  10,000  hours.  For  copies 
of  this  proposal  call  William  C.  Duffy, 
Agency  Clearance  Officer,  on  (202)  632- 
7714. 

DATE:  Comments  on  this  proposal 
should  be  received  within  10  working 
days  from  the  date  of  this  publication, 

ADDRESSES:  Send  or  deliver  comments 

I 

William  C.  Duffy.  Agency  Clearance 
Officer,  Office  of  Personnel 
Management,  1900  E  Street.  NW.. 
Room  6410,  Washington,  DC  20415 
and 

Richard  Eisinger.  Information  Desk 
Officer.  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  3002, 
New  Executive  Office  Building,  NW., 
Washington,  DC  20503 

FOR  FURTHER  INFORMATION  CONTmCT: 

James  L.  Bryson,  (202)  632-5472. 
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US  Office  of  Personnel  Management, 
lames  E.  Colvard, 

Deputy  Director. 

|FR  Doc  87-19609  Filed  8-2&-a7;  8:45  am] 

BILLING  CODE  632&-01-*! 


Civil  Service  Retirement  System; 
Alternative  Forms  of  Annuity  Factors 

agency:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

summary:  The  Office  of  Personnel 
Management  (OPM)  is  providing  notice 
of  adjusted  present  value  factors 
applicable  to  employees  w^ho  elect  the 
alternative  form  of  annuity  under 
section  8343a  of  title  5,  United  States 
Code.  This  notice  is  necessary  to 
conform  the  present  value  factors  to 
changes  in  economic  assumptions 
approved  by  the  Board  of  Actuaries. 

EFFECTIVE  DATE:  Revised  present  value 
factors  will  apply  to  anyone  whose 
annuity  commences  October  1,  1987,  or 
later. 

ADDRESS:  Send  requests  for  actuarial 
assumptions  and  data  to  the  Office  of 
the  Actuary,  Room  4307  STOP,  Office  of 
Personnel  Management,  Washington, 
DC  20415. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Rosenblatt,  (202)  632-4682. 

SUPPLEMENTARY  INFORMATION:  Section 
831.2205(a)  of  Title  5.  Code  of  Federal 
Regulations,  prescribes  the  method  for 
computing  the  reduction  in  the  beginning 
rate  of  annuity  payable  to  a  retiree  who 
elects  an  alternative  form  of  annuity 
under  5.  U.S.C.  8343a.  That  reduction  is 
required  in  order  to  produce  an  annuity 
that  is  actuarially  equivalent  to  the 
annuity  of  a  retiree  who  does  not  elect 
an  alternative  form  of  annuity.  The 
present  value  factors  currently  used  to 
compute  the  reduction  were  published 
by  OPM  (51  FR  42988)  on  November  28, 
1986. 

On  June  18. 1987,  OPM  published  (52 
FR  23222)  a  notice  in  the  Federal 
Register  to  revise  the  norma!  cost 
percentages  under  the  FERS  Act  of  1986. 
Pub.  L.  99-335,  bsed  on  changed 
economic  assumptions  approved  by  the 
Board  of  Actuaries.  Those  changed 
economic  assumptions  require 
corresponding  changes  in  the  present 
value  factors  used  to  compute  an 
alternative  form  of  annuity.  OPM  is, 
therefore,  revising  the  table  of  present 
value  factors  to  read  to  follows: 


Present  Value  Factors 


Age  a!  reiKemeni 


40.. 
41  „ 
42.. 
43_ 


Present 

value  cX  a 

monthly 

annuity 


45 

46 

47 

48 

49 

50 

51 __ 

52 

53 

54 

55 

56 

57 

58 

59 

60 

61 

62 

63 

64 

65 

66 

67 

68 

69 

70 

71 

72 

73 

74 

75 

76 

77 

78 

79 

80 

81 

82 

83 

84 

85 

86 

87 

88 

89 

90 


317  4 
3121 
3067 
301.3 
295.6 
288  5 
2808 
271  7 
2643 
2583 
251.3 
245.1 
2399 
234  2 
2265 
222.2 
216.2 
2105 
204  9 
1990 
194  1 
1895 
1823 
176  4 
1699 
163  6 
157  5 
152.2 
146.5 
140.7 
135.5 
1297 
1249 
1195 
114.2 
1081 
103  9 
996 
93  9 
879 
82.5 
78.0 
74.2 
70.8 
677 
64.8 
612 
57.7 
54.3 
51.0 
48.0 


Office  of  Personnel  Management. 

James  E.  Colvard, 

Deputy  Director. 

[FR  Doc.  87-19569  Filed  8-25-87;  8;45  am] 

BILLING  CODE  6325-01-M 


Federal  Employees  Retirement 
System;  Alternative  Forms  of  Annuity 
Factors 

agency:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

summary:  The  Office  of  Personnel 
Management  (OPM)  is  providmg  notice 
of  adjusted  present  value  factors 
applicable  to  employees  who  elect  the 
alternative  form  of  annuity  under 
section  8420a  of  title  5,  United  Slates 
Code.  This  notice  is  necessary  to 
conform  the  present  value  factors  to 
changes  in  economic  assumptions 
approved  by  the  Board  of  Actuaries. 


EFFECTIVE  DATE:  Revised  present  value 
factors  will  apply  to  anyone  whose 
annuity  commences  October  1, 1987,  or 
later. 

ADDRESS:  Send  requests  for  actuarial 
assumptions  and  data  to  the  Office  of 
the  Actuary,  Room  4307  STOP,  Office  of 
Personnel  Management,  Washington. 
DC  20415. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robr  r:  Rosenbia!!  i^Ow   b;l-Abi\Z. 
SUPPLEMENTARY  INFORMATION:  Section 
842.706(a)  of  Title  5,  Code  of  Federal 
Regulations,  prescribes  the  method  for 
computing  annuity  payable  to  a  retiree 
who  elects  an  alternative  form  of 
annuity  under  5  U.S.C.  8420a.  That 
reduction  is  required  in  order  to  produce 
an  annuity  that  is  actuarially  equivalent 
to  the  annuity  of  a  retiree  who  does  not 
elect  an  alternative  form  of  annuity.  The 
present  value  factors  currently  used  to 
compute  the  reduction  were  published 
by  OPM  (52  ¥R  2066)  on  January  16, 
198". 

On  June  18.  198~.  OPM  published  (52 
FR  23222)  a  notice  in  the  Federal 
Register  to  revise  the  normal  cost 
percentages  under  the  FERS  Act  of  1986. 
Pub.  L.  99-335,  based  on  changed 
economic  assumptions  approved  by  the 
Board  of  Actuaries.  Those  changed 
economic  assumptions  require 
corresponding  changes  in  the  present 
value  factors  used  to  compute  an 
alternative  form  of  annuity.  OPM  is, 
therefore,  revising  the  tables  of  present 
value  factors  to  read  as  follows: 

TABLE  I— PRESENT  VALUE  FACTORS  (AP- 
PLICABLE TO  RETIREES  LISTED  IN  5 
use.  8462(C)(3)(B)(ii)  EXCEPT  62  AND 
OVER 


Ag0  at  retirefnent 

Preaem 

value  ol  a 

monthly 

annuity 

262.2 

4^ 

2582 

42 

254.2 

250  0 

44                                                         ,,   , 

245  6 

45                                     „.„ 

241.2 

46 

— 

2367 

47                                           „„ 

2323 

48                                                           

2280 

49 

2237 

SO 

219.3 

2148 

210.2 

53 

2056 

54 

2007 

195  7 

190  7 

57 

56 

185.6 

1805 

59 

175  4 

TO 

— ^  -- , 

170.2 

61 

-fc- 

1651 

160.0 

63 

1549 

64 

1497 

65 

144.6 

139  4 

67 

1344 

68 

1294 

32368 


TABLE  I— PRESENT  VALUE  FACTORS  (AP- 
PLICABLE TO  RETIREES  LISTED  IN  5 
use.  8462(c)(3)(B)(ii)  EXCEPT  62  AND 
OVER— Continued 


Age  at  retiremeni 

PTesent 

value  of  a 

monthly 

annuity 

69  

70 

124.5 
1196 

71..            

72 .._      .    ._    _ 

73 „ 

110.1 
105  5 

74 _ 

1009 

75 -    _    „„    _. 

964 

76.... „.,. 

77._.    ..       _- _ 

78 

79 _ 

92.1 
879 
83.8 
79  7 

80 

75  8 

81 _    „ ™ 

72  1 

82 _. _ 

684 

83 „ . 

649 

84... 

85 . 

61.6 
583 

86 _ __ 

87           

55.1 
52  1 

88 

49  3 

89. _ 

465 

90 

439 

TABLE  M— PRESENT  VALUE  FACTORS  (AP- 
PLICABLE TO  RETIREES  NOT  LISTED  IN  5 
U.S.C.  8462(C)(3)(B)(ii) 


Age  al  relirement 

Present 
value  of  a 

monthly 
annuity 

40 „„ 

1700 

41 „     _ _. 

1698 

42. . 

43 

169.3 
168  7 

44 

45 „ 

46 - 

166  3 

47..    

1648 

48 .'_ 

164  0 

49.-.     _    „ 

163  4 

50.                     _.         

162  8 

51 

52                

1628 

S3_         

162.8 
162.8 

54 

55 _       

56     _         

163  0 

57_              

58 .. 

1642 

58.          ..      __    _    .     . 

60 „ 

167.2 
168  4 

61 

62 

166  1 

63 _. 

160  9 

64 

65 _     _    _ 

150  2 
145  3 

66 _ 

67 

68 _      „ 

69 ..„     ._    „ _ 

1309 

70 ._ „.„. 

1260 

71 

121  4 

72.... ,. 

1169 

73 _         „. 

74 

107.0 

102.3 

985 

75 „.    __". 

76 ... 

77 

939 

78. ._ „ 

886 

79 _ „ _ 

83  3 

80 

78  8 

81 

74  9 

82 _      

83        ,.            _                 

684 

A4                           

65  6 

85 

625 

86   

59  1 

87  „„.. 

55  8 

88        _     .„  . 

89            

52.6 
49.6 

TABLE  II— PRESENT  VALUE  FACTORS  (AP- 
PLICABLE TO  RETIREES  NOT  LISTED  IN  5 
U.S.C.  8462(c)(3)(B)(ii)— Continued 


Office  of  Personnel  Management. 

James  E.  Colvard, 

Deputy  Director. 

[FR  Doc.  87-19568  Filed  8-25-87;  8:45  am) 

BILLING  CODE  6325-01-M 


PRESIDENT'S  COMMISSION  ON 
COMPENSATION  OR  CAREER 
FEDERAL  EXECUTIVES 

Meeting 

The  President's  Commission  on 
Compensation  of  Career  Federal 
Executives  will  hold  its  first  meeting 
Thursday.  September  17, 1987  from  12:00 
noon  until  3:00  p.m.  in  room  4830  of  the 
Department  of  Commerce  located  at 
14th  and  Constitution  Avenue  NW., 
Washington,  DC. 

Waiver  has  been  sought  under  5 
U.S.C.  552b(c)(2)  to  close  the  first  hour 
of  the  meeting  for  administrative 
purposes.  The  Commission  has  also 
requested  waiver  of  the  rule  requiring 
that  such  request  be  lodged  30  days  in 
advance  of  the  meeting  scheduled 
September  17,  1987.  pursuant  to  41  CFR 
101-6.10,  due  to  the  short  term  of  the 
Commission.  The  open  portion  of  the 
meeting,  beginning  at  1:15  p.m.,  will 
consist  of  a  brief  review  of  the  Senior 
Executive  Service  and  review  of  the 
mandate  and  objectives  of  the 
Commission. 

Organizations  and  individuals  are 
invited  to  submit  for  consideration 
written  views  or  recommendations 
which  are  relevant  to  the  mandate  of  the 
Commission  as  authorized  by  Executive 
Order  12592  of  April  10, 1987.  A  limited 
amount  of  time  is  available  for  verbal 
testimony,  amounting  to  five  minutes  per 
organization  or  individual.  Those 
organizations  and  individuals  wishing  to 
testify  should  submit  a  written  request 
no  later  than  Friday,  September  11, 1987 
to  the  following  address: 

President's  Commission  on 

Compensation  of  Career  Federal 
Executives.  Office  of  Personnel 
Management.  1900  E  Street  NW., 
Room  5554.  Washington.  DC  20415. 
Written  recommendations  or  views 
for  consideration  by  the  Commission 
should  also  be  addressed  as  noted 
above.  These  submissions  should  be 
made  at  the  earliest  date  possible,  but 


no  later  than  November  2,  1987.  For 
further  information,  please  contact  Steve 
Gleason  at  (202)  632-8703. 

Note.  The  Commission  originally 
authorized  was  due  to  report  its  findings  no 
later  than  August  1,  1987.  however,  approval 
has  been  obtained  to  extend  to  February'  26, 
1988  and  this  approval  will  be  published 
shortly. 

Steve  Gleason, 

Executive  Director. 
August  24,  1987. 

[FR  Doc.  87-19700  Filed  &-26-67:  8:45  am) 

BILLING  CODE  6325-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-24831;  File  No.  SR-AMEX- 
87-101 

On  April  6, 1987,  the  American  Stock 
Exchange,  Inc.  ("Amex"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  section  19(b)  under  the 
Securities  Exchange  Act  of  1934 
("Act")  '  and  Rule  19b-4  thereunder,^  a 
propose  rule  change  to  request 
Com.mission  approval  of  a  Memorandum 
of  Understanding  ("Surveillance 
Memorandum")  that  the  Exchange 
proposes  to  enter  into  with  the  European 
Options  Exchange  ("EOE")  providing  for 
the  exchange  of  surveillance 
information. 

The  proposed  rule  change  was  noticed 
in  Securities  Exchange  Act  Release  No. 
24462  (May  15,  1987),  52  FR  19943  (May 
28,  1987).  No  comments  were  received 
by  the  Commission  on  the  proposed  rule 
change. 


I.  Background 

The  Amex  has  developed  a  broad- 
based  market  index,  known  as  the 
Major  Market  Index  ("XMI").  that  is 
based  on  the  values  of  20  well-known, 
highly-capitalized  U.S.  stocks  traded  on 
the  New  York  Stock  Exchange 
("NYSE").  The  XMI  is  a  price-weighted 
stock  index  designed  to  measure  the 
market  performance  of  major  U.S. 
industrial  corporations.'  The  stocks 
comprising  the  XMI  represent  a  broad 
spectrum  of  industries,  including 
merchandising,  computer  technology,  oil 
and  gas,  communications,  chemicals, 
pharmaceuticals,  manufacturing,  and 


'  15  U.S.C.  78s(b)(19fl2). 

»  17  CFR  240.19b-4  (1986). 

'  In  a  pnce-weighled  index,  an  issue's  relative 
weight  in  the  total  index  value  is  based  on  Us  prire 
rather  than  its  total  capitalization.  A  priceweighleil 
index  is  calculated  by  adding  the  pnces  of  one 
share  of  each  of  the  companies  in  the  index  and 
dividing  that  sum  by  a  pre-established  divisor. 
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consumer  products.  The  Amex  currently 
trades  cash-settled  options  based  on  the 
XMI.  Such  options  are  issued  by,  and 
cleared  and  settled  through,  the  Options 
Clearing  Corporation  ("OCC"),* 

The  Amex  and  the  EOE  have 
proposed  to  enter  into  a  licensing 
agreement  that  will  atuhorize  the  EOE  to 
trade  XMI  options  and  to  use  the  names 
"Major  Market  Index"  and  "XMI"  in 
connection  with  options  traded  on  the 
EOE  and  based  on  the  XMI.  The  EOE  is 
located  in  Amsterdam,  the  .Netherlands. 
It  trades  options  on  individual  Dutch 
stocks.  Dutch  government  bonds,  foreign 
currencies,  and  gold  and  silver. 

XMI  options  traded  on  the  EOE  will 
have  the  same  terms  and  conditions  as 
XMI  options  traded  on  the  Amex,  In 
addition.  XMI  options  traded  on  the 
EOE  will  be  issued  by  and  cleared  and 
settled  through  the  facilities  of  the  OCC. 
Because  EOE-traded  XMI  options  will 
be  issued,  cleared,  and  settled  by  OCC, 
OCC  rules  generally  will  be  applicable 
to  EOE-traded  XMI  options.  More 
specifically,  EOE-traded  XMI  options 
will  be  identical  to  and  fungible  with  the 
XMI  options  traded  on  the  Amex. 
Consequently,  positions  in  XMI  options 
established  in  transactions  effected  on 
the  EOE  may  be  liquidated  in 
transactions  effected  on  the  Amex,  and 
vice  versa.  For  example,  a  short  XMI 
position  established  on  the  Amex  may 
receive  an  assignment  notice  based  on 
transactions  effected  on  the  EOE. 

The  EOE  will  commence  trading  XMI 
options  on  its  trading  floor  each 
business  day  several  hours  prior  to  the 
opening  of  trading  on  the  Amex.  XMI 
options  will  trade  on  the  EOE  from  6 
a.m.  to  10:30  a.m..  New  York  time, 
corresponding  to  noon  to  4:30  p.m. 
Amsterdam  time.  There  will  be  a  one 
hour  overlap  of  trading  in  XMI  options 
on  both  exchanges  starting  at  9:30  a.m. 
New  York  time.  The  EOE  will  trade  XMI 
options  during  all  business  days  on 
which  the  EOE  is  open  for  trading.  This 
will  include  certain  U.S.  holidays,  when 
the  Amex  may  be  closed. 

All  exercises  of  XMI  options  on  a 
given  day,  whether  purchased  in 
transactions  on  the  EOE  or  the  Amex, 
will  be  settled  on  the  basis  of  the  closing 
XMI  index  value  as  computed  at  the 
close  of  the  Amex.  In  cases  where  the 
EOE  is  open  for  trading  and  the  Amex  is 
closed,  any  XMI  exercises  will  be  based 
on  the  XMI  closing  index  value  of  the 
next  U.S.  trading  day. 


No  official  XMI  index  value  will  be 
calculated  or  published  by  the  Amex  or 
tne  EOE  prior  to  the  opening  of  the 
securities  markets  in  New  York.  All  of 
the  stocks  comprising  the  XMI  are. 
however,  to  varying  extents  traded  m 
one  or  more  European  markets  during 
the  hours  the  EOE  is  open  for  trading. 
The  Amex  and  the  EOE  have  agreed  to 
cooperate  in  efforts  to  collect  and 
disseminate  E'oropean  pricing 
information  regarding  such  stocks  and 
to  display  such  information  in  a  manner 
that  will  reflect  the  impact  of  current 
European  prices  on  the  previous  day's 
closing  level  of  the  X.Ml.  During  the 
initial  three  and  one-half  hours  of  XMI 
trading  on  the  EOE  (6:00  to  9:30  a.m. 
New  York  time),  prior  to  the  opening  of 
the  New  York  securities  markets. 
quotation  for  all  the  XMI  component 
stocks  will  be  available  through  the 
Stock  Exchange  Automatic  Quotation 
International  System  ("SEAQ 
International")  '.  The  Amex  and  EOP^ 
are  negotiating  with  private  vendors  to 
calculate  the  index  prior  to  the  Amex 
opening  based  on  the  SEAQ 
International  quotations,  but  it  is 
unlikely  that  an  agreement  will  be 
reached  before  trading  begins  on  August 
24.  As  soon  as  the  New  York  markets 
open  each  day  and  the  Amex 
commences  to  calculate  the  XMI,  the 
index  valuations  will  be  displayed  on 
the  EOE  trading  floor  and  will  be 
available  through  vendors  servicing 
European  business  centers. 

XMI  options  will  trade  in  U.S.  dollars 
on  the  EOE.  Trading  increments  of 
eights  (for  premiums  over  S3)  and 
sixteenths  (for  premiums  less  than  $3) 
will  be  used  on  the  EOE  as  is  the  case 
on  the  Amex.  The  EOE  will  disseminate 
to  vendors  real-time  quotation  and  trade 
reports  for  XMI  options.  While  the 
Amex  and  EOE  will  not  provide  one 
another  directly  real-time  quotations 
and  reports  from  their  markets  for  the 
XMI  options,  each  exchange  will  have 
access  to  this  information  from  private 
vendors  and  will  display  it  on  their 
floors. 

The  EOE  will  introduce  for  trading 
only  those  series  of  XMI  options  as  the 
Amex  has  determined  to  introduce.  To 
the  extent  possible,  all  new  series  will 
commence  trading  on  both  exchanges  on 
the  same  day.  Because  of  EPE's  earlier 
start  of  trading,  it  is  likely  that  new 
series  announced  by  the  Amex  will  be 


introduced  first  on  the  EOE.  Limit  order 
books  will  not  be  passed  between  the 
Amex  and  the  EOE  or  vice  versa. 
Therefore,  limit  orders  entered  on  one 
exchange  cannot  be  guaranteed 
execution  if  the  limit  order's  price  is 
bettered  at  the  other  market. 

The  EOE  will  adopt  rules  and 
requirements  relating  to  index  options 
that  are  similar  to  the  .'\mex's  rules  and 
requirements  for  index  options.  Among 
other  things,  these  rules  will  provide  for 
position  and  exercise  limits,  procedures 
that  govern  the  allocation  of  exercise 
notices  and  option  exercises,  including 
the  time  for  submission  of  exercise 
notices,  margin  requirements  and 
disclosure  document  delivery 
requirements  (limited  to  the  EOE's  own 
disclosure  documents.* 


♦  The  OCC  has  filed  a  proposed  rule  change  (File 
No  SR-OCC-87-09)  enabling  it  to  issue,  clear,  and 
sellle  XMI  options  traded  on  the  EOE.  That 
proposal  is  being  approved  contemporaneously  with 
the  Amex  proposal. 


»  The  SEAQ  International  System  is  a  screen- 
based  quotation  dissemination  system  for  non- 
United  Kingdom  international  equities  operated  by 
the  International  Stock  Exchange  of  the  United 
Kingdom  and  the  Republic  of  Ireland  Ltd.,  formerly 
the  Stock  Exchange.  London,  England.  For  the  XMI 
component  stocks,  SEAQ  International  will  display 
firm  quotations  in  U.S.  dollars. 


•  For  purposes  of  compliance  with  Rule  9b-l 
under  the  Act,  17  CFR  240.9b-l  (19861.  the 
Commission  believes  that,  in  view  of  the  similarity 
of  trading  procedures  between  the  Amex  and  EOE 
and  the  provisions  for  surveillance  information 
sharing  described  herein,  as  well  as  the  fact  that 
these  procedures  do  not  involve  a  direct  trading 
link,  the  current  Options  Disclosure  Document 
("ODD"),  as  approved  by  the  Commission  on 
Septemt>er  17. 1985  [see  Securities  Exchange  Act 
Release  No  2241B.  September  24. 1985.  50  FR  38732) 
adequately  describes  the  risks  of  buying  and  writing 
index  options  including  the  internationally-traded 
XMI  options  contemplated  by  the  Amex/EOE 
licensure  agreement.  In  this  regard,  the  Commission 
notes  that  the  preparers  of  the  ODD  plan  within  the 
near  future  to  revise  the  ODD  and.  in  that  context, 
anticipate  adding  further  expository  material  to  the 
ODD  regarding  internationally-traded  options.  In 
addition,  because  OCC  will  issue  and  guarantee  the 
internationally-traded  XMI  options,  which  are 
identical  to.  and  fungible  with.  XMI  options  traded 
on  the  Amex  and  covered  by  the  ODD,  the 
Commission  does  not  believe  it  is  necessary  for 
EOE.  or  Its  affiliated  clearing  organization,  the 
Associate  Cleanng  House  Amsterdam.  B.C..  to 
become  a  preparer  of  the  ODD. 

This  is  not  to  say.  however,  that  sales  and 
marketing  literature,  as  well  as  customer 
recommendations,  directed  to  U.S  customers 
regarding  XMI  options  traded  on  the  EOE  should 
not  be  tailored  to  reflect  any  special  risks  involved 
in  such  trading  Apart  from  the  general  antifraud 
provisions  of  the  federal  securities  laws  (i.e.. 
Section  17(a)  of  the  Securities  Act  of  1933  ("1933 
Act")  and  Section  10(b)  of  the  Act),  Rule  134a  under 
the  1933  A^,  17  CFR  230 134a  (1986).  specifically 
states  that  I'written  materials  relating  to 
standardijed  options  .  .  .  shall  not  be  deemed  to  be 
a  prospectus"  only  in  so  far  as  "Itjhe  potential  risks 
related  to  options  trading  generally  and  to  each 
strategy  addressed  are  explained"  In  those 
materials.  Similarly,  Amex  rules  separately  cover 
advertising  by  Amex  members  regarding 
standardized  options  (see  Amex  Rule  991: 
Communications  to  Customers)  and  set  forth 
specific  suitability  requirements  [see  Amex  Rule 
923:  Suitability).  For  example,  the  EOE  will  trade 
XMI  options  for  a  substantial  period  of  time  when 
the  relevant  US  underiying  markets  are  not  open, 
although  the  exercise  of  such  XMI  options  will  be 
based  on  US  prices.  Accordingly,  the  Commission 
expects  that  sales  and  marketing  literature,  as  well 
as  recommendations  to  U.S.  customers,  will 
highlight  the  fact  that  premiums  for  XMI  options 
may  not  reflect  the  US  market  prices  for  the 
underlying  securities.  In  this  regard,  the 
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II.  Description  of  Surveillance 
Memorandum 

The  purpose  of  the  Surveillance 
Memorandum  is  to  provide  for  the 
exchange  of  sur\'eillance  information  as 
needed  by  the  two  exchanges  to  carry 
out  their  respective  surveillance 
functions.  Paragraph  1  of  the 
Surveillance  Memorandum  provides  for 
each  exchange  to  conduct  routine 
surveillance  of  trading  in  XMI  options  in 
its  own  marketplace  and,  to  the  best  of 
its  ability,  assure  compliance  by  its 
members  with  ail  rules  and 
requirements  applicable  to  options 
trading  in  such  marketplace.  Paragraph 
2  requires  each  exchange  to  report  all 
transactions  in  XMI  options  and  to  grant 
the  other  exchange  access  to  such 
information.  Paragraph  3  further  calls 
for  the  daily  delivery  by  OCC  to  each 
exchange  of  the  combined  clearing 
information  regardnig  the  previous  day's 
activity  in  XMI  options  on  both 
exchanges.  This  constitutes  the  bulk  of 
the  information  needed  to  carry  out 
routine  market  surveillance. 

Paragraph  4  of  the  Memorandum 
generally  provides  that  the  Amex  and 
EOE  may  request  the  assistance  of  the 
other  exchange  with  regard  to 
investigating  a  complaint  or  other 
question  relating  to  or  arising  from 
transactions  in  XMI  op'ions.  Upon 
receipt  of  such  a  request,  the  Amex  or 
EOE  would  be  obligated,  using  its  best 
efforts  and  in  accordance  with  its 
respective  rules,  to  cooperate  in  the 
investigation  and  provide  the  requested 
information.  Pursuant  to  paragraph  5  of 
the  Surveillance  Memorandum,  the 
results  of  any  such  investigation 
generally  shall  be  made  available 
promptly  to  the  exchange  making  the 
request  ("requesting  exchange"). 
However,  when  the  inquiry  involves 
details  concerning  the  identity  and 
trading  activity  of  specific  customers  of 
member  firms  ("client  information"),  the 


Commission  notes  that  il  tradilionally  has  been 
concerned  about  the  pricing  problems  which  may 
exist  when  a  derivative  product  13  trading  in 
absence  of  reliable  realtime  information  regarding 
the  underlying  instnjmenl  (see  Securities  Exchange 
Act  Release  No.  21580  (December  18.  1984|.  49  FR 
50iAl  (approving  a  proposal  by  the  Chicago  Board 
Options  Exchange.  Inc.  to  allow  opening  rotations 
for  index  options  to  be  held  at  9:00  a.m..  Chicago 
timej).  Here,  however,  the  very  purpose  of  the 
licensure  arrangement  is  to  facilitate  such  trading 
and  It  is  physically  impossible  both  to  extend  the 
lime  period  when  XMI  options  are  available  for 
trading  and  still  ensure  the  availability  of  real-lime 
information  on  the  andr'riying  secunties. 
Accordingly,  in  view  of  the  A.mex  s  and  EOE's 
efforts  to  make  available  such  information  as  is 
obtainable  [e.g..  SEAQ  IntPrnatinnal  quotations),  if 
appropriate  disclosure  is  made,  the  Commission 
does  not  believe  it  would  be  inappropriate  for  a 
broter-dealer  to  recommend  the  purchase  or  sale  of 
XMI  options  on  the  EOE  to  US.  customers. 


exchange  to  whom  the  request  is 
directed  ("requested  exchange")  may 
decline  to  furnish  the  information  in 
certain  limited  circumstances.  An 
exchange  only  may  refuse  to  provide  the 
information  if  it  determines  disclosure  of 
such  client  information:  (1)  Would  not 
necessarily  serve  the  interests  of 
maintaining  fair  and  orderly  securities 
markets  and  options  markets  and/or 
protecting  the  investing  public,  or  (2) 
would  be  inconsistent  with  the  laws 
applicable  to  such  exchange  or  with  its 
rules  and  regulations.  Even  in  cases 
where  one  erf  the  exchanges  determines 
that,  in  accordance  with  the  above 
standards,  it  is  precluded  from  turning 
over  specific  customer  information,  it  is 
nevertheless  required  by  paragraph  6  to 
make  full  inquiry  into  the  matter  and 
furnish  such  of  the  information  as  it  is 
not  prohibited  from  disclosing.  In 
addition,  under  paragraph  7,  each 
exchange  agrees  to  notify  the  other  of 
any  disciplinary  action  taken  against  its 
members  with  respect  to  activities  that 
could  affect  the  markets  on  both 
exchanges,  finally,  at  the  request  of 
either  exchange,  a  joint  task  force  will 
be  established  to  promptly  review 
unusual  or  disruptive  market  conditions 
in  XMI  options  or  in  the  markets  for  the 
stocks  comprising  the  XMI. 

To  further  clarify  the  procedures  to  be 
followed  by  the  Amex  and  the  EOE  in 
exchanging  surveillance  information 
concerning  trading  in  XMI  options 
pursuant  to  the  Surveillance 
Memorandum,  the  Amex  sent  a  letter  to 
the  EOE  on  June  17, 1987.'  This  letter 
sets  forth  the  particular  circumstances 
under  which  either  exchange  might  fail 
to  provide  client  information  requested 
by  the  other  exchange  in  reliance  on 
clauses  (1)  and  (2)  of  paragraph  5  of  the 
Surveillance  Memorandum.  The  Amex 
stated  in  the  letter  that  it  understands 
that  any  request  for  information  by  one 
exchange  from  the  other  must,  pursuant 
to  paragraph  4  of  the  Surveillance 
Memorandum,  be  accompanied  by  a 
statement  of  the  reasons  underlying 
such  request.  If  the  request  is  in  proper 
form,  the  requested  exchange  will 
inquire  into  the  matter,  using  its  best 
efforts  and  in  accordance  with  its  rules, 
and  furnish  the  relevant  information 
promplty  to  the  requesting  exchange. 
The  only  exception  would  be  where  the 
requested  information  involves  details 
concerning  the  identity  and  trading 
activity  of  specific  clients  of  members  of 
the  requested  exchange  and  even  then, 
only  if  the  requested  exchange  shall 
have  made  a  good  faith  determination 


'  Leter  from  Howard  A.  Baker,  Senior  Vice 
President,  Am«i,  to  the  EOE,  dated  lune  17, 1987. 


UM  I 


that  the  furnishing  of  such  client 
information  would  not  necessarily  serve 
the  interests  of  maintaining  fair  and 
orderly  markets  and  protecting  the 
investing  public,  or  would  be 
inconsistent  with  applicable  law 
(including  the  rules  of  the  requested 
exchange). 

The  Amex  stated  that  it  expected  that 
any  request  made  by  either  exchange  for 
information  pursuant  to  these  provisions 
of  the  Surveillance  Memorandum  would 
be  consistent  with  the  exchange's 
obligation  to  fulfill  its  regulatory 
responsibilities.  Further,  the  Amex 
stated  that  it  expected  that  the  reasons 
accompanying  such  request  would 
explain  the  need  for  the  information. 
Accordingly,  the  Amex  noted  that  it 
seems  unlikely  that  circumstances 
would  arise  justifying  a  determination 
that  the  furnishing  of  such  requested 
information,  including  client 
information,  would  be  inconsistent  with 
the  interests  of  maintaining  fair  and 
orderly  markets  or  protecting  the 
investing  public.  The  Amex  stated  also 
that  its  outside  counsel  had  indicated 
that  it  was  not  aware  of  any  applicable 
law  or  rule  that  would  preclude  the 
furnishings  of  information  by  the  Amex 
to  the  EOE  for  surveillance  purposes, 
and  futher  noted  it  understanding  that 
the  EOE's  counsel  had  opined  *  that  it 
was  unaware  of  any  Dutch  Law  or  rule 
that  would  preclude  the  furnishing  of 
information  by  the  EOE  to  the  Amex  for 
surveillance  purposes. 

The  Amex  further  indicated  that 
information  requests  normally  would  be 
directed  to  surveillance  personnel  at 
each  exchange.  If  Amex  surveillance 
personnel  should  have  questions 
concerning  the  furnishing  of  specific 
information  as  requested  by  the  EOE, 
the  Amex  indicated  that  it  would  expect 
that  such  questions  would  first  be 
addressed  to  persons  with  supervisory 
responsibility  at  the  Amex  for 
surveillance  activities.  If  the  question  of 
providing  the  information  could  not  be 
resolved  at  that  level,  the  Amex  would 
further  expect  the  matter  to  be  referred 
to  the  exchange's  top  executives,  who 
then  would  contact  EOE  management  to 
discuss  the  nature,  scope,  and  intent  of 
the  request  before  there  would  ever  be  a 
refusal  to  furnish  information  relevant  to 
an  EOE  inquiry.  The  Amex  stated  that 
because  of  its  belief  that  both  exchanges 
will  confine  their  requests  for 
information  to  those  instances  where  the 
data  is  necessary  to  carry  out  an 
appropriate  inquiry  in  fulfilling 


"  See  Letter  from  .Maxim  Lauman.  Legal  Counsel. 
EOE.  to  T.E.  Westerterp  Esq..  President.  EOE,  dated 
April  16, 1987. 


Federal  Register  /  Vol.  52,  No.  166  /  Thursday.  August  27.  1987   /  Notices 


32371 


regulatory  responsibilities,  it  would  find 
it  very  unlikely  that  these  procedures 
would  ever  have  to  be  invoked  or  that 
circumstances  would  arise  justifying  the 
Amex  to  refuse  furnishing  relevant 
information  to  the  EOE. 

The  EOE  confirmed  that  it  would  be 
subject  to  the  same  understandmgs  and 
procedures  as  noted  in  the  Amex  letter 
in  regard  to  the  above  matters  by 
signing  and  returning  a  copy  of  the  letter 
on  |une  24, 1987. 

In  addition,  the  EOE  has  eliminated 
any  concerns  that  Dutch  law  or  the 
EOE's  Articles  of  Association  might 
impede  the  sharing  of  information 
contemplated  by  the  above  surveillance 
memorandum.  For  example,  in 
contemplation  of  the  licensure 
agreement,  the  EOE  adopted  a  new  rule 
that  requires  EOE  members  to  inform 
their  customers  that  by  trading  the  XMl 
index  option  on  the  EOE  they  consent  to 
the  EOE's  providing  information 
concerning  customer  accounts  to  other 
regulatory  organizations,  including  those 
of  a  foreign  regulatory  organization  with 
whom  the  EOE  has  entered  into  a 
surveillance  agreement.*  Accordingly, 
EOE's  counsel  has  concluded  that  a 
customer  who  decides  to  trade  the  XMI 
index  option  on  the  EOE  waives  any 
rights  he  may  have  with  regard  to 
confidentiality  of  information  regarding 
his  XMI  transactions.'"  The  Dutch 
Ministry  of  Finance  has  indicated  that 
such  a  waiver  is  legally  valid  under 
Dutch  law." 

III.  Discussion 

The  Commission  generally  views 
agreements  between  American  and 
foreign  securities  exchanges  as  positive 
developments  in  the  increasing 
internationalization  of  the  world's 
securities  markets.  Such  agreements 
serve  to  facilitiate  the  flow  of  capital 
and  financial  services  across  national 
borders.  Before  approving  these  trading 
links,  however,  the  Commission  must  be 
satisfied  that  adequate  safeguards  and 


'  See  Letter  from  PC  Maas.  Chairman,  and  T.E. 
Weslerlerp.  President,  EOE.  to  Amex.  dated 
February  11.  1987.  and  Letter  from  Cordon  L.  Nash, 
Lord.  Day  S  Lord,  counsel  to  Amex.  to  Howard 
Kramer.  Assistant  Director.  Division  of  Market 
Regulation,  dated  March  6.  1987 

'"See  Letter  from  Maxim  L.  Lauman,  Legal 
Counsel.  EOE.  to  T  E.  Weslerlerp,  Esq.,  President. 
EOE,  dated  April  16,  1987. 

' '  See  Letter  from  Dr.  Marius  ].L.  Jonkhart, 
Director,  Domestic  Monetary  Affairs.  Financial 
Markets  and  Institutions  Division.  Ministry  of 
Finance,  to  Richard  G.  Ketchum.  Director.  Division 
of  Market  Regulation  and  Gary  G  Lynch.  Director. 
Division  of  Enforcement,  dated  May  19.  1987  ("As 
the  customer  must  aulhonze  the  member  of  EOE  to 
provide  information  about  him  for  the  sake  of 
exchange  of  information,  he  will  waiver  in  this 
context  possible  rights  in  a  way  which  I  regard  as 
legally  acceptable    ). 


procedures  have  been  established  and 

implemented  to  protect  investors  and 
detect  fraudulent  or  manipulative  acts 
or  practices.'^  In  this  regard,  the 
Commission  believes  that  an  effective 
surveillance  program  is  critical, 
especially  the  coordination  of 
surveillance  activities  between  the  U.S. 
and  foreign  exchanges. 

The  purpose  of  the  Surveillance 
Memorandum  is  to  ensure  adequate 
surveillance  of  XMI  index  option  trading 
on  both  exchanges.  In  an  environment 
where  XMI  index  options  will  be  traded 
in  more  than  one  market,  effective 
surveillance  requires  routine  review  of 
the  trading  in  all  markets  where  the 
option  is  traded,  as  well  as  trading  in 
the  underlying  stocks.  In  addition,  where 
specific  questions  arise  from  these 
routine  trade  reviews,  the  Commission 
believes  that  each  market  must  be  able 
to  obtain  additional  detailed 
information,  where  appropriate,  from 
the  other  marketplaces  trading  the 
security  and  their  members.  The 
Commission  believes  this  is  particularly 
so  where  the  markets  trading  the 
security  are  located  in  different 
countries  and  subject  to  different 
regulatory  oversight. 

Because  the  XMI  option  traded  on  the 
EOE  will  be  identical  to  and  fungible 
with  the  XMI  option  traded  on  the 
Amex,  positions  established  in  these 
options  on  one  exchange  may  be  offset 
by  transactions  on  the  other  exchange. 
Consequently,  the  Amex  needs  the 
ability  to  obtain  access  to  information 
concerning  XMI  option  trading  on  the 
EOE.  Without  access  to  this  information, 
where  appropriate,  the  Amex  would  not 
be  able  to  ensure  that  its  members  were 
complying  with  Amex  rules  or  the 
securities  laws.  More  specifically,  the 
Amex  would  not  be  able  to  detect 
possible  fraudulent  or  manipulative  acts 
or  practices  involving  the  XMI  index.  Ln 
addition,  because  the  XMI  is  comprised 
of  US.  securities,  it  is  essential  that  the 
appropriate  U.S.  exchanges  or 
regulatorj'  authorities  be  able  to 
investigate  international  intermarket 
manipulations  involving  XMI  options 
traded  on  the  EOE  and  stocks  traded  in 
the  U.S.  Similarly,  the  EOE  will  benefit 
from  access  to  information  concerning 
trading  of  XMI  options  on  the  Amex  and 


trading  in  the  underlying  stocks  in 
carrying  out  its  surveillance  and 
compliance  functions  under  Dutch  law. 

The  Amex  believes  that  the  statutory 
basis  for  the  proposed  rule  change  is 
sections  6(b)(1).  (5),  and  (6)  of  the  Act.'^ 
The  Amex  believes  that  mutual  access 
to  surveillance  information,  pursuant  to 
the  Surveillance  Memorandum,  and  the 
ability  of  one  exchange  to  request  the 
other  exchange  to  conduct  specific 
inquiries,  will  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  and 
facilitating  transactions  insecurities. 
Such  cooperation  helps  perfect  the 
mechanism  of  a  free  and  open  market 
and,  in  general,  protects  investors. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6,'*  and  the 
rules  and  regulations  thereunder.  As 
discussed  above,  trading  of  XMI  options 
on  the  EOE  will  be  subject  to  rules  and 
disclosure  requirements  generally 
parallel  to  those  in  the  United  States." 


"See  Securities  Exchange  Act  Release  No,  21449 
(November  1. 1984).  49  FR  44575  (approving  the 
trading  link  between  the  Montreal  Stock  Exchange 
("ME")  and  the  Boston  Slock  Exchange  ("BSE"}]: 
Securities  Exchange  Act  Release  No.  22442 
(September  20. 1985).  50  FR  39201  (approving  the 
link  between  the  Toronto  Stock  Exchange  (  TSE") 
and  the  Amex):  and  Securities  Exchange  Act 
Release  No,  23075  (March  2a  1986).  51  FR  11854 
(approving  a  two-way  trading  link  between  the 
Midwest  Slock  Exchange  ("MSE ")  and  the  TSE). 


"15  US.C.  78f(b)(l).  (5),  and  (6)  (1982). 

'M5U.S.C.78f(1982). 

"  The  Commission  notes,  however,  that  while 
there  is  consolidated  trade  and  quote  information 
among  domestic  standardized  options  markets, 
there  is  generally  no  consolidation  of  foreign  and 
domestic  trade  and  quote  information  for  L'.S. 
securities.  With  the  growth  of  foreign  markets  for 
U.S.  securities,  some  of  which,  like  the  XMI  options 
here,  have  overlapping  trading  hours  with  U.S. 
markets  and  U.S.  dollar  denominated  trade  and 
quote  reports,  and  the  continuing  development  of 
international  trading  mechanisms,  it  may  be 
desirable  to  develop  consolidated  U.S.  displays  of 
information  for  such  inlemalionally-lraded 
secunties.  Thus,  although  the  Commission  does  not 
believe  it  is  necessary  for  the  Amex  and  EOE  to 
develop  such  consolidation  facilities  to  commence 
simultaneous  trading  of  XMI  options,  the 
Commission  may  revisit  the  need  for  consolidated 
information,  at  least  dunng  overlapping  trading 
hours,  if  circumstances  indicate  that  such 
consolidation  is  appropnate  and  necessary  for  the 
protection  of  investors  At  a  minimum,  where  two 
markets  contemplate  creating  a  direct  trading  link  it 
would  seem  essential  for  these  two  markets  to  have 
access  to  each  other  s  trade  and  quote  information. 
For  example,  the  Amexs  trading  link  with  the  TSE 
specifically  provides  for  the  display  of  trade  and 
quote  information  regarding  linkage-eligible 
securities  on  each  respective  floor  Indeed,  even  the 
Amex-EOE  arrangement  contemplates  that  as  soon 
as  the  New  York  markets  open  each  day  and  the 
Amex  commences  to  calculate  the  XMI  index  value, 
such  value  will  be  displayed  on  the  EOE  trading 
floor  and  will  be  available  through  vendors 
servicing  European  business  centers  Furthermore, 
the  Commission  expects  that  US  broker-dealers 
handling  customer  orders  would  consider  the 
liquidity  of  the  EOE  market  in  recommending  that 
their  US  customers  execute  their  orders  m  that 
market. 
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Moreover,  the  Commission  believes  that 
the  Amex  and  the  EOE  have  made 
adequate  arrangements  to  provide  for 
the  exchanj^e  of  surveillance 
information.  The  Surveillance 
Memorandum  sets  forth  the  mutual 
undertakings  by  the  parties  to  conduct 
surveillance  and  to  furnish  each  other 
with  surveillance  information.  The  June 
17, 1987  letter  written  by  the  Amex  and 
signed  by  the  EOE  on  June  24, 1987 
clarifies  the  circumstances  under  which 
either  exchange  might  fail  to  provide 
information  requested  by  the  other 
exchange  and  states  that  it  is  unlikely 
that  circumstances  would  arise 
justifying  one  exchange  to  refuse  to 
furnish  relevant  information  to  the  other 
exchange,  and  that  such  refusal  would 
occur  only  after  top  executives  at  both 
exchanges  have  had  an  opportunity  to 
discuss  the  nature,  scope,  and  intent  of 
the  request. 

The  Commission  believes  that  the 
circumstances  under  which  either 
exchange  would  fail  to  provide 
requested  information  concerning  the 
identity  and  trading  activity  of  specific 
customers  or  clients  of  member  firms  are 
sufficiently  narrow  so  as  to  make  their 
occurrence  unlikely."  Most  surveillance 
information,  such  as  transaction  and 
clearance  information,  will  be  routinely 
available  to  each  exchange.  In  regard  to 
client  information,  the  Commission 
agrees  with  the  Amex  and  EOE  that  it  is 
difficult  to  imagine  situations  where 
either  exchange's  failure  to  provide 
requested  customer  identity  and  trading 
activity  would  serve  the  interests  of 
maintaining  fair  and  orderly  securities 
and  options  market  and/or  protect  the 
investing  public."  Ordinarily,  investor 
protection  would  be  furthered  to  the 
extent  an  exchange  is  better  able  to 
surveil  its  market.  Investor  protection  in 
turn  creates  investor  confidence  in  the 
markets'  integrity  and  facilitates  the 


"  If  either  market  refuses  to  divulge  such 
information  pursuant  to  a  bona  fide  request,  the 
Commission  should  be  promptly  informed  of  (he 
nature  of  the  reijuesl  and  the  reasons  for  its  refusal. 
If  the  refusal  called  into  question  the  ability  of  the 
Amex  to  maintain  the  integrity  of  its  options 
market,  the  ability  of  the  NYSE  lo  police  stock- 
related  options  trading  or  the  ability  of  the 
Commission  to  oversee  those  markets,  the 
Commission  would  consider  taking  steps  to 
terminate  the  arrangement. 

' '  In  addition,  both  the  Amex  and  EOE  have 
exchanged  letters  stating  that  a  party  making  an 
information  request  pursuant  to  the  Surveillance 
Memorandum  need  not  demonstrate  that  the 
conduct  being  investigated  19  an  offense  under  the 
other  exchange  9  rules  or  its  country's  laws.  See 
Letter  from  Cordon  L.  Nash.  Lord.  Day  ft  Lord. 
counsel  lo  .^mex.  lo  Howard  Baker.  Seiuor  Vice 
President  Amex.  dated  ,^ugl.sl  3.  1987  and  Letter 
from  Maxim  1_  Laumen.  I-egal  Counsel,  EOE.  lo 
Howard  Baker  Senior  Vice  President.  Amex,  dated 
Ajgust  4,  1987. 


development  of  liquid,  fair,  and  orderly 
markets. 

The  Commission  also  believes  that 
legal  barriers  to  establishing  the  identity 
of  customers  of  foreign  brokers  or  banks 
are  absent  here.  The  EOE,  by  rule.'« 
requires  EOE  members  to  obtain  from 
their  customers  signed  forms 
acknowledging  that  by  tradmg  XMI 
options  on  the  EOE  they  consent  to  the 
EOE's  provision  of  client  and  trading 
information  to  other  regulatory 
organizations,  including  those  of  a 
foreign  country,  with  whom  the  EOE  has 
entered  into  a  surveillance  agreement. 
The  Commission  also  notes  that  the 
Dutch  Ministry  of  Finance  has  indicated 
that  such  a  waiver  is  valid  under  Dutch 
law."  Finally,  the  Commission  notes 
that  counsel  to  both  the  EOE  and  Amex 
have  indicated  that  they  are  unaware  of 
any  U.S.  or  Dutch  law  that  would 
prohibit  either  exchange  from  providing 
information  concerning  the  identity  and 
trading  activity  of  specific  customers  or 
clients  of  member  firms  where  specific 
requests  are  made  in  accordance  with 
the  provisions  of  the  Surveillance 
Memorandum.*" 

The  Commission  also  believes  that  the 
Surveillance  Memorandum  adequately 
provides  for  surveillance  of  intermarket 
manipulation  involving  XMI  options 
traded  on  the  EOE  and  underlying 
stocks  traded  on  the  NYSE.  Both  the 
Amex  and  NYSE  are  members  of  the 
Intermarket  Surveillance  Group  {"ISO"). 
The  ISG  maintains  a  facility  for  the 
routine  exchange  of  essential 
surveillance  information  and  provides  a 
mechanism  for  coordinating  intermarket 
investigations  regarding  securities 
traded  in  either  market.  Through  the 
ISG,  the  Amex  would  have  access  to 
information  regarding  transactions  in 
the  component  securities  of  the  XMI 
traded  on  the  NYSE,  and  the  NYSE 
would  have  access  to  information 
regarding  transactions  in  XMI  options. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,"'  that  the 
proposed  rule  change  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 


'*  See  Letter  from  Maxim  L  Laumen,  Legal 
Counsel.  EOE.  to  T.E.  Westerterp  Esq  .  President. 
EOE.  dated  April  16. 1987. 

"  See  Letter  from  Dr  Marius  |.L  loi\khart. 
Director.  Domestic  Monetary  Affair*,  Ministry  of 
Finance,  to  Richard  C.  Ketchum.  Director.  Division 
of  Market  Regulation  and  Gary  G.  Lynch.  Director, 
Division  of  EnforcemenL  Secunties  and  Exchange 
Commission,  dated  May  19.  1987. 

">  See  Letter  from  Howard  A.  Baker.  Senior  Vice 
President.  Amex  to  the  EOE.  dated  June  17, 1967. 

'■lSU.S.C.78s(b)(l)11982). 

"  17  VS.C.  aX).30-3(a)(12)  (1986). 


Dated:  August  21,1987. 
lonathan  G.  Katz. 
Secretary: 
(FR  Doc.  87-19659  Filed  8-26-87;  8:45  am] 
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[Retease  No.  34-24800;  R«e  No.  SR-PSE- 
87-19) 

Self-Regulatory  Organizations;  Filing 
and  Order  Granting  Partial  Accelerated 
Approval  to  Amendment  1  to 
Proposed  Rule  Change  by  the  Pacific 
Stock  Exchange  Inc.  Relating  to  the 
Adoption  of  Its  Pilot  Program  for  the 
Appointment  and  Evaluation  of 
Specialists  as  a  Permanent  Part  of  Its 
Rules  of  the  Board  of  Goverrwrs 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934.  ("Act ") 
15  U.S.C.  78s(b)(l).  notice  is  hereby 
given  that  on  )une  18, 1987  and  July  28, 
1987,  the  Pacific  Stock  Exchange 
Incorporated  ('PSE"  or  "Exchange  ") 
filed  with  the  Securities  Exchanges 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.'  The 
Commission  is  publishing  this  notice  lo 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatorv'  Organization's 
Statement  of  the  Terras  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE  originally  filed  its  pilot 
program  for  the  Appointment  and 
Evaluation  of  Specialists  and  the 
Creation  of  New  Specialist  Posts  ("Pilot 
Program")  with  the  Commission  on 
March  13, 1981.*  The  pilot  program 
expired  on  June  30, 1987.  in  order  to 
adopt  the  structure  of  the  pilot  program 
as  a  permanent  part  of  the  PSE  Rules, 
the  Board  of  Governors  (Board")  is 
submitting  this  proposed  rule  change. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulator>'  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  anv  comments  it  received 


'  The  PSE  filed  Amendment  No.  1  lo  its  proposed 
rule  chanjie  extend  the  effectiveness  of  the 
Exchange  8  current  piiol  program  for  an  additional 
three  months  and  was  submitted  m  response  lo  a 
Commission  staff  request 

'  See  Securilies  Exchange  Act  Release  Nos  17847 
(March  20.  1981|4eFR  19372  and  17618  (May  27. 
1981)  46  FR  30016.  The  PSE  filed  an  amei.dmenl  to 
the  onginal  filing  on  May  4.  19ai 
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on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  m 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(AJ  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  nf  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  PSE's  pilot  program  for  the 
Appointment  and  Evaluation  of 
Specialists  and  Creation  of  New 
Specialist  Posts  was  originally  filed  with 
the  Commission  on  March  13, 1981.  The 
then  and  still  current  purpose  of  the 
pilot  program  is  to  establish  an  effective 
procedure  and  criteria  for  (a)  the 
appointment  of  new  specialists,  and  (b) 
the  evaluation  of  the  performance  of 
PSE  specialists.  In  1982  and  1986,  the 
pilot  program  was  amended  to  provide 
for  changes  in  the  specialist  evaluation 
system. 3  Since  its  original  adoption  the 
pilot  has  been  reviewed  on  a  continual 
basis. 

The  pilot  program  has  been  based 
upon  a  system  that  provides  that  PSE 
specialists  will  be  judged  on  a  quarterly 
basis  in  three  distinct  categories:  (1) 
National  Market  System  Quota 
Performance,  (2)  Specialist  Evaluation 
Questionnaire  Survey,  and  (3]  SCOREX 
Limit  Order  Acceptance  Performance. 
Each  of  these  criteria  forms  the  basis  for 
rating  the  specialist  on  a  total  scale  of 
100%.  Currently,  the  market  system 
quote  performance  and  evaluation 
questionnaire  are  each  45%  of  the  total 
score.  The  SCOREX  portion  is  equal  to 
10%. 

At  the  end  of  each  quarter  each 
specialist  is  ranked  with  the  other 
specialists  on  his  trading  floor  and 
specialists  who  fall  into  the  bottom  10% 
of  all  specialists  for  that  quarter  as 
determined  by  the  overall  evaluation 
score  are  asked  to  meet  on  an  informal 
basis  with  the  Equity  Allocation 
Committee  ("Committee"). 

The  purpose  behind  this  informal 
meeting  with  the  Committee  is  to  allow 
the  Committee  to  review  with  the 
specialist  his  individual  scores  and 
determine  if  any  remedial  measures  are 
needed. 

Under  provisions  of  the  current  pilot 
program,  should  a  specialist  fall  into  the 
bottom  10%  of  all  specialists  in  any  two 
of  four  consecutive  quarters,  the 
Committee  has  the  discretion  to  either 
commence  formal  reallocation 


proceedings  or  require  a  second 

informal  meeting  with  the  specialist  to 
discuss  his  performance.*  The  formal 
reallocation  proceedings  are  designed  to 
allow  the  specialist  the  opportunity  to 
present  his  case  before  the  Comm.ittee, 
or  designated  panel,  to  explain  his 
situation.  Under  the  provisions  of  the 
program,  the  Committee  or  panel  is 
empowered  to  impose  sanctions  which 
can  range  from  the  reallocation  of  a 
stock  or  stocks  to  the  withdrawal  of 
approval  of  act  as  a  specialist.  A  key 
factor  in  determining  whether  or  not  to 
impose  such  sanction  is  whether 
mitigating  circumstances  exist  which 
would  account  for  the  specialist's 
substandard  performance  in  the 
preceding  quarters. 

It  is  important  to  understand  that  the 
program  satisfies  due  process 
requirements  since  notice,  and 
opportunity  for  a  hearing,  and  the  ability 
to  appeal  Comm.ittee  decisions  to  the 
Board  are  included  within  its  provisions. 

What  is  also  crucial  to  the  program  is 
that  it  is  considered  and  administered  as 
a  remedial  program  rather  than  a 
disciplinary  program.  The  goal  is  to 
provide  an  effective  means  to  measure 
and  evaluate  the  performance  of  PSE 
specialists  in  order  to  help  maintain 
their  ability  to  adequately  function 
within  the  market  system. 

The  PSE  program  for  the  Appointment 
and  Evaluation  of  Specialists  has  been 
shown  to  be  an  effective  and  useful  tool 
during  its  existence  at  the  PSE.  It  plays 
an  important  part  in  the  maintenance  of 
high  standards  of  performance  for  PSE 
specialists  as  well  as  a  means  to  help 
determine  which  specialist  unit  will  be 
allocated  new  securities.  It  is  on  this 
basis  that  the  Board  voted  to  adopt  the 
structure  of  the  pilot  program  as  a 
permanent  part  of  the  PSE  rules. 

The  proposed  rule  change  is 
consistent  with  section  6(b)  of  the  Act, 
in  general,  and  section  6(b)(5),  in 
particular,  in  that  it  helps  to  promote 
just  and  equitable  principles  of  trade. 
fosters  cooperation  and  coordination 
with  persons  engaged  in  facilitating 
transactions  in  securities,  removes 


'  See.  Securities  Exchange  Act  Rel.  Nos.  19555 
(March  1. 1983).  48  FR  9722:  and  22895  (February  12, 
1986).  51  FR  6190. 


*  If  the  Committee  elects  to  meet  wnlh  the 
specialist  for  a  second  time,  the  burden  is  on  the 
specialst  to  prove  the  existence  of  mitigating 
circumstances.  If  the  Committee  determines  that 
mitigating  circumstances  contributed  to  the 
specialist's  poor  performance  for  the  quarters  at 
issue,  formal  reallocation  proceedirigs  will  not  be 
commenced.  If,  however,  the  specialist  fails  to  prove 
the  existence  of  mitigating  circumstances  as  the 
underlying  reason  for  his  poor  performance,  formal 
reallocation  proceedings  will  be  commenced.  We 
note  that  the  CoTimittee  has  the  discretion  to  waive 
the  second  informal  meeting  wnth  the  specialist  and 
immediately  commence  formal  reallocation 
proceedings  when  the  Exchange  determines  that  the 
specialist  has  fallen  into  the  bottom  10%  for  two 
consecutive  quarters. 


impediments  to,  and  perfects  the 
mechanics  of  a  free  and  open  market, 
and  protects  investors  and  the  public 
interest  by  allowing  for  an  adequate  and 
effective  measurement  of  specialist 
performance. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  imposes  no 
burden  on  competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  on  the  proposed  rule 
change  were  neither  solicited  nor 
received  by  the  Elxchange. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  .Action 

The  Exchange  requests  that 
Amendment  1  to  the  proposed  rule 
change  be  given  accelerated 
effectiveness  pursuant  to  section 
19(B)(2)  of  the  Act.  Amendment  1  seeks 
to  extend  the  pilot  program  for  an 
additional  three  months  to  provide  the 
Commission  with  sufficient  time  to 
thoroughly  analyze  all  aspects  of  the 
PSE's  pilot  program  *  and  determine 
whether  the  pilot  program  should  be 
approved  on  a  permanent  basis. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule  change 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  offices  of  the  PSE.  All 


'  As  noted  above,  the  Exchange  requested 
approval  of  its  pilot  program  on  a  permanent  basis. 
The  Commission,  however,  requested  the  PSE  to 
amend  its  filing  for  the  purpose  of  extendii\g  the 
effectiveness  of  the  pilot  program  for  an  additional 
three  months  while  It  considered  permanent 
approval. 
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submissions  should  refer  to  the  file 
ni;mber  in  the  caption  above  and  should 
be  submitted  by  September  17, 1987. 

V.  Conclusion 

The  Commission  finds  that 
Amendment  1  to  the  proposed  rule 
chanae  that  would  extend  the  pilot 
t(  mporarily  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and.  in 
particular,  the  requirements  of  Section  6 
and  the  rules  and  regulations 
thereunder.  In  this  regard,  we  note  that 
the  extension  of  the  pilot  furthers  the 
protection  of  investors  and  the  public 
interest  by  allowing  for  the  continued 
evaluation  of  specialist  performance 
while  the  Commission  considers 
permanent  approval. 

The  Commission  finds  good  cause  for 
approving  Amendment  1  to  the  proposed 
rule  change  prior  to  the  thirtieth  day 
rffter  the  date  of  publication  of  notice 
thereof  in  that  the  current  pilot  program 
expired  on  June  30,  1987.  The 
Commission  believes  it  is  appropriate  to 
permit  the  program  to  remain  in  effect 
for  an  additional  three  months  while  the 
Commission  considers  the  Exchange's 
proposal  to  approve  the  pilot  program 
on  a  permanent  basis.  The  Commission 
believes,  therefore,  that  accelerated 
effectiveness  of  the  extension  of  the 
p. lot  program  until  September  30, 1987  is 
appropriate. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)|2)  of  the  Act,  that 
.Amendment  1  to  the  proposed  rule 
change  be.  and  hereby  is.  approved. 

P"or  the  Commission,  by  the  Division  of 
.Market  Resulytion.  pursuant  to  delegated 

authority  " 

lonathan  G.  Katz, 

Secretary: 

Dated;  August  14,  1987. 
|FR  Doc.  8--19660  Filed  8-26-67;  8:45  am) 
BILLING  CODE  SOIO-OI-M 

Self-Regulatory  Organizations; 
Applicattons  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Midwest  Stock  Exctrange,  Inc. 

Aujsust  21.  1987. 

The  above  named  national  security 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12in(l)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  pnvileges  in  the  following 
securities: 
Zenith  National  Insurance  Corp, 


•  17  CKR  200  30-3. 


Common  Stock,  $1.00  Par  Value  (File 

No.  7-0364) 
Helvetia  Fund,  Inc. 

Common  Stock,  50,001  Par  Value  (File 
No.  7-0365) 
Placer  Dome  Inc. 

Common  Stock,  No  Par  Value  (File 
No.  7-0366) 
Neiman-Marcus  Group  Inc.  (The) 

Common  Stock.  $.01  Par  Value  (File 
No.  7-0367) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  September  14, 1987 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
Washington.  DC.  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  applications  if  it  finds, 
based  upon  all  the  information  available 
to  it,  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Comniission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority. 

lonathan  G,  Katz, 

Secretary. 

[PR  Doc  87-19661  Filed  8-26-87;  a-45  am) 

BILU»«0  CODE  N10-01-M 


[Release  No.  34-24833;  File  No.  SR-MBS- 
87-7] 

Self-Regulatory  Organizations; 
Proposed  Rule  Cttange  by  MBS 
Clearing  Corp.  Relating  to  the 
Depository  Dtvision  Rules  Regarding 
Guarantees  and  Representation 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  July  27, 1987  the  MBS  Clearing 
Corporation  filed  with  the  Securities  and 
Exchange  Commission  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  profKised  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Attached  as  Exhibit  A  is  a  proposed 
rule  change  to  the  Depository  Division 


("Depository  Division")  rules  of  MBS 
Clearing  Corporation  (the 
"Corporation")  which,  among  other 
things,  make  revisions  and 
modifications  to  the  Depository  Division 
rules  in  connection  with  warranties 
Participants  give  regarding  Securities 
transferred  to  their  Proprietary 
Accounts,  assumptions  made  by  the 
Corporation  in  computing  a  Participant's 
Net  Free  Equity,  and  the  corporation 
filing  of  claims  for  payment  under  any 
guarantee,  as  agent  for  Participants. 

II.  Self-Regulator)  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change  j 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV  below.  The  seif-regulatory 
organization  has  prepared  summaries, 
set  forth  in  sections  (A).  (B)  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 

(A)  Self-Regulatory  Organization  s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  rule  changes  clarify  and 
revise  certain  Depository  Division  rules 
applicable  to  Depository  Transactions, 
Depository  Services  and  Depository 
Participants.  Capitalized  terms  used 
herein  have  the  same  meanings  ascribed 
to  them  in  the  Depository  Division 
Rules. 

Article  II,  Rule  1  section  2(a)  has  been 
modified  to  limit  the  warranty 
Participants  give  with  respect  to 
Securities  transferred  to  their 
Proprietary  Accounts.  Participants' 
ownership,  free  from  adverse  claims,  of 
securities  transferred  to  their 
Proprietary  Accounts  results  from  the 
making  of  appropriate  entries  on  the 
books  of  the  Corporation,  as  a  clearing 
corporation  within  the  meaning  of  the 
New  York  Uniform  Commercial  Code. 
While  Participants  are  not  required  to 
warrant  that  the  Corporation  is  a 
clearing  corporation  or  that  it  has  made 
appropriate  entries  in  its  books,  the 
proposed  rule  change  requires 
Participants  to  warrant  that  once 
Securities  have  been  transferred  to  their 
Proprietary  Accounts,  such  Participants 
have  not  subjected  the  Securities  to  any 
liens  other  than  those  granted  to  the 
Corporation  pursuant  to  the  Depository 
Division  rules. 

Article  II,  Rule  1,  section  2(c)  has  been 
amended  to  indicate,  consistent  with 
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Article  II.  Rule  13.  that  funds  are 
Iransferrable  from  Agency  Cash 
Balances  to  Agency  Transfer  Cash 
Balances,  not  vice  versa. 

In  Article  II.  Rule  3,  Section  3.  a  new 
subparagraph  (c)  is  added  to  reflect  the 
Corporation's  ability  to  make  an  intra- 
day  transfer  of  Securities  from  one 
Transfer  Account  to  another  Transfer 
Account  in  a  transaction  Versus 
Payment.  In  section  4,  the  proposed  rule 
change  now  provides  that  the 
Corporation  warrants  that,  except  as 
otherwise  provided  in  the  Rules,  it  will 
not  have  created  any  lien  or 
encumbrance  on  Securities  transferred 
from  a  Transfer  Account  to  the 
Depository  Account  with  which  it  is 
associated.  Otherwise,  as  previously 
provided,  the  Corporation  makes  no 
independent  warranty  of  title. 

Article  I,  Rule  11,  section  1, 
subparagraphs  (c)(ll){C)  (1).  (2)  and  (3) 
have  been  amended  to  make  clear  that 
the  Corporation,  when  making  a  pro 
forma  computation  of  a  receiving 
Participant's  .Net  Free  Equity  before 
effecting  a  requested  Account  Transfer 
of  Securities,  assumes  the  crediting  of 
the  Securities  to  the  Transfer  Account 
associated  with  the  Receiving 
Participant's  P*roprietary,  Agency  or 
Pledgee  Account,  as  the  case  may  be. 

Proposed  new  Article  III,  Rule  2, 
section  6  addresses  the  concerns  raised 
by  Participants  that  the  Corporation 
may  be  "appropriating"  a  Government 
National  Mortgage  Association  (GN'MA) 
or  other  similar  guarantee  for  its  own 
purposes.  These  concerns  are  based  in 
part  on  the  fact  that  since  GNMA 
securities  are  registered  in  the  name  of 
the  Corporation  s  nominee,  only  the 
Corporation  can  file  appropriate  claims 
for  payment  under  the  GNMA 
guarantee.  The  proposed  rule  change  is 
intended  to  resolve  these  concerns  by 
making  clear  that  the  Corporation,  in 
filing  claims  for  payment  under  any 
guarantee,  will  be  acting  solely  as  agent 
for  its  Participants  except  to  the  extent 
that  (i)  the  Corporation  has  made  a 
principal  and  interest  advance  or  has 
pledged  principal  and  interest  to  a  third 
party  lender  to  fund  a  principal  and 
interest  advance,  or  (ii)  the  Securities 
with  respect  to  which  principal  and 
interest  are  payable  have  been  pledged 
in  connection  with  a  Participants  failure 
to  pay  its  Debit  Balance. 

The  proposed  rule  changes  are 
consistent  with  the  Securities  Exchange 
Act  of  1934  in  that  it  facilitates  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 


(B/  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Corporation  does  not  believe  that 
any  burden  will  be  placed  on 
competition  as  a  result  of  the  proposed 
rule  change. 

fC)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  on  the  proposed  rule 
change  have  not  yet  been  solicited  nor 

received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19|b)(3]  of 
the  Securities  Exchange  Act  of  1934  and 
subparagraph  (e)  of  Securities  Exchange 
Act  Rule  19'b-4.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Securities  Exchange  Act 
of  1934. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  4,S0  Fifth  Street,  N*W., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C,  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  N\V.,  Washington.  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
referenced  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  September  17. 1987. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority. 

lonathan  C   Kalz, 
Secrelary. 
Dated:  August  21. 1987. 


Exhibit  A — MBS  Depository  Division 
Rule  Changes 

Article  II — Depository  Transactions 

Note. — Italics  Denote  Addition,  ( ]  Denotes 
Deletion. 

Rule  1.  Depository  Accounts 

Sec.  3.  Representations  and 
Warranties  of  Participants  Regarding 
Depository  Accounts.  Each  Participant 
maintaining  a  Depository  Account  shall 
be  deemed  to  represent  and  warrant 
that  such  Depository  Account  is 
maintained  in  accordance  with 
applicable  law  and: 

(a)  In  the  case  of  a  Proprietary 
Account,  that  all  Securities  deposited  in 
[or  transferred  to/from)  such  Proprietary 
Account  [(except  for  Securities  credited 
to  the  associated  MBSCC  Proprietary 
Transfer  Account  pursuant  to  Section  2 
of  Rule  3  of  this  Article  Il)|  are  owned 
by  such  Participant  and  that  the 
Participant  has  not  subjected  any 
Securities  deposited  in  or  transferred  to 
such  Proprietary  Account  to  any  lien 
other  than  the  lien  of  the  Corporation 
pursuant  to  these  Rules. 
*        •        *        •        • 

(c)  In  the  case  of  an  Agency  Account, 
that  all  funds  transferred  from  the 
Agency  (Transfer)  Cash  Balance  to  the 
Agency  Transfer  Cash  Balance  pursuant 
to  Rule  13  of  this  Article  II,  and  all 
Securities  permitted  to  remain  in  the 
associated  Agency  Transfer  Account  by 
reason  of  an  Instruction  submitted 
pursuant  to  the  last  paragraph  of  Section 
3  of  Rule  3  of  this  Article  III,  are  so 
transferred  or  permitted  to  remain  in 
conformity  with  the  terms  of  any 
applicable  customer  agreement. 


Rule  3.  Transfer  of  Securities 

Sec,  3.  Corporation's  Transfer  of 
Securities.  Any  Security  credited  to  an 
MBSCC  Transfer  Account  of  a 
Receiving  Participant  shall  be 
transferred  by  the  Corporation  from 
such  Account  upon  the  first  to  occur  of 
the  following: 
•        •         •        •        * 

(b)  the  transfer  of  such  Security  by 
such  Receiving  Participant  to  another 
Depository  Account  (including  an 
associated  Seg  Account)  of  such 
Participant  or  another  Participant  in 
any  [other]  transaction  not  \'ersu8 
Payment  which  satisfies  the 
requirements  of  Section  1(b)  of  Rule  11 
of  this  Article  II;  [or] 

(c)  the  transfer  of  such  Security  by 
such  Receiving  Participant  to  the 
MBSCC  Transfer  Account  associated 
with  another  Depository  Account  of 
such  Participant  or  another  Participant 
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in  any  transaction  Versus  Payment 
which  satisfies  the  requirements  of 
Sections  1(b)  and  1(e)  of  Rule  11  of  this 
Article  II:  or 

1(c)]  [d]  satisfaction  by  the  Receiving 
Participant  of  all  cash  settlement 
obligation  with  respect  to  the  Depository 
Account  with  which  such  MBSCC 
Transfer  Account  is  associated  pursuant 
to  Section  3  of  Rule  2  of  this  Article  II 
(including  any  adjustment  of  such  cash 
settlement  obligation  pursuant  to 
Section  1(c)  of  Rule  5  of  this  Article  11) 
or  determination  by  the  Corporation  that 
no  cash  settlement  obligation  exists 
with  respect  to  such  Depository  Account 
(after  such  adjustment,  if  any). 

At  the  end  of  each  Business  Day,  upon 
satisfaction  of  the  requirements  of 
clause  [(c)]  [d]  above,  the  Corporation 
shall  transfer  all  Securities  then  held  in 
an  MBSCC  Transfer  Account  to  the 
Depository  Account  with  which  such 
MBSCC  Transfer  Account  is  associated, 
except  for  Securities  in  an  MBSCC 
Agency  Transfer  Account  which  the 
Participant  has  directed  the  Corporation, 
in  accordance  with  the  Procedures,  not 
to  transfer. 

Sec.  4.  Warranties.  The  Corporation 
warrants  that,  except  as  otherwise 
provided  m  these  Rules,  it  shall  not 
have  created  any  lien  or  encumbrance 
on  (expressly  disclaims  any  independent 
warranty  with  respect  to]  Securities 
transferred  from  the  Corporation  to  any 
Receiving  Participant  pursuant  to 
Section  3  of  this  Rule  3.  The  Corporation 
otherwise  expressly  disclaims  any 
independent  warranty  of  title  with 
respect  to  such  Securities.  However, 
notwithstandmg  any  intervening 
transfers  of  Securities  to  MBSCC 
Transfer  Accounts,  all  Receiving 
Participants  shall  be  entitled  to  rely 
upon  the  representations  and  warranties 
made  by  Delivering  Participants  in 
connection  with  the  transfer  of 
Securities  to  the  MBSCC  Transfer 
Accounts  including  those  pursuant  to 
Section  [2]  3  of  Rule  1  and  Section  1(c) 
of  Rule  10  of  this  Article  II. 


Rule  10.  Physical  Deposit  and 
Withdrawal  of  Securities 

Sec.  1.  Deposits  of  Securities 

*  «  •  •  • 

(d)  All  deposits  of  Securities 
acceptable  in  form  and  substance  as 
prescribed  by  Section  1(c)  of  this  Rule  10 
initially  shall  be  credited  to  the 
Corporation  s  Internal  Control  Account. 
After  a  predetermined  processing 
interval.  Securities  that  have  been 
credited  to  the  Internal  Control  Account 
automatically  will  be  transferred  to  a 
Participan!  3  Proprietary  Account  or 


Agency  Account,  as  specified  on  the 
deposit  ticket  and  subject  to  the  Receipt 
Mode  the  Participant  has  elected  for 
Account  Transfers  in  which  it  is  both 
the  Delivering  and  the  Receiving 
Participant,  whereupon  the  Participant's 
Proprietary  Account  or  Agency  Account, 
as  the  case  may  be,  will  be  given  Face 
Value  credit  for  the  deposited  Securities. 
No  crediting  of  Securities  to  the 
Corporation's  Internal  Control  Account 
pursuant  to  this  subparagraph  (d)  shall 
give  the  Corporation  any  lien  or  other 
interest  in  such  Securities.  Deposited 
Securities  credited  to  Participant's 
Depository  Accounts  shall  be  registered 
in  the  name  of  the  Corporation's 

nominee. 

***** 

Rule  11.  Account  Transfers 

Sec.  1.  Permitted  Transfers 
***** 

(c)  If  a  requested  Account  Transfer 
meets  the  requirements  of  subparagraph 
(b)  of  this  Section  1.  the  Corporation 
shall  proceed  with  the  following  steps: 

***** 

(ii)  If  the  Account  Transfer  is  Versus 
Payment: 

*        *        «        *        * 

(C)  Third: 

(1)  If  the  Securities  are  to  be 
transferred  to  the  Fh-oprietary  Account 
of  the  Receiving  Participant  and 
automatically  can  be  credited  to  the 
associated  MBSCC  Proprietary  Transfer 
Account  in  accordance  with  the  Receipt 
Mode  elected  by  the  Receiving 
Participant,  or  the  Securities  have  been 
placed  on  an  Await  Match  List  and  the 
transfer  is  approved,  the  Corporation 
shall  determine  whether,  after  giving 
effect  to  a  debit  to  the  Receiving 
Participant's  Proprietary  Cash  Balance 
equal  to  the  Contract  Value  and  a  credit 
of  the  Securities  to  the  MBSCC 
Proprietary  Transfer  Account 
associated  with  the  Receiving 
Participant's  Proprietary  Account,  the 
Receiving  Participant  will  have  negative 
Proprietary  Net  Free  Equity  which  is  not 
offset  by  the  Collateral  Value  of  the 
Participant's  Collateral  in  the 
Proprietary  Participants  Fund  and  the 
Participant's  Excess  Market  Margin 
Differential  (to  the  extent  not  used  to 
offset  negative  Agency  Net  Free  Equity 
or  Pledgee  Net  Free  Equity).  If  the 
Receiving  Participant  has  sufficient 
Proprietary  Net  Free  Equity  and/or 
Collateral  Value,  the  Securities  will  be 
credited  to  the  MBSCC  Proprietary 
Transfer  Account  associated  with  the 
Proprietary  Account  of  the  Receiving 
Participant  and  the  Receiving 
Participant's  Proprietary  Cash  Balance 
will  be  debited.  If  not,  the  Corporation, 


if  it  determines  in  its  discretion  that  time 
permits,  shall  advise  the  Receiving 
Participant  of  the  deficiency  in 
Proprietary  Net  Free  Equity  and/or 
Collateral  and  afford  the  Receiving 
Participant  an  opportunity  to  cure  the 
deficiency.  If  the  deficiency  is  cured  by 
the  time  specified  by  the  Corporation, 
the  Corporation  shall  proceed  in  the 
manner  described  in  the  preceding 
sentence.  If  not,  the  debit  to  the 
Delivering  Participant's  Depository 
Account  or  the  associated  MBSCC 
Transfer  Account  and  the  credit  to  its 
Cash  Balance  shall  be  reversed. 

(2)  If  the  Securities  are  to  be 
transferred  to  the  Agency  Account  of 
the  Receiving  Participant  and 
automatically  can  be  credited  to  the 
associated  MBSCC  Agency  Transfer 
Account  in  accordance  with  the  Receipt 
Mode  elected  by  the  Receiving 
Participant,  or  the  Securities  have  been 
placed  on  an  Await  Match  List  and  the 
transfer  is  approved,  the  Corporation 
shall  determine  whether,  after  giving 
effect  to  a  debit  to  the  Receiving 
Participant's  Agency  Transfer  Cash 
Balance  equal  to  the  Contract  Value  and 
a  credit  of  the  Securities  to  the  MBSCC 
Agency  Transfer  Account  associated 
with  the  Receiving  Participant's  Agency 
Account,  the  Receiving  Participant  will 
have  negative  Agency  Net  Free  Equity 
which  is  not  offset  by  the  Collateral 
Value  of  the  Participant's  Collateral  in 
the  Agency  Participants  Fund,  the 
Applicable  Percentage  of  the  Market 
Value  of  the  Securities  which  the 
Participant  has  pledged  to  the  MBSCC 
Depository  Pledgee  Account  and  the 
Participant's  Excess  Market  Margin 
Differential  (to  the  extent  not  used  to 
offset  negative  Proprietary  Net  Free 
Equity  or  Pledgee  Net  Free  Equity).  If  the 
Receiving  Participant  has  sufficient 
Agency  Net  Free  Equity,  Collateral 
Value  and/or  Market  Value,  the 
Securities  will  be  credited  to  the  MBSCC 
Agency  Transfer  Account  associated 
with  the  Agency  Account  of  the 
Receiving  Participant  and  the  Receiving 
Participant's  Agency  Transfer  Cash 
Balance  will  be  debited.  If  not,  the 
Corporation,  if  it  determines  in  its 
discretion  that  time  permits,  shall  advise 
the  Receiving  Participant  of  the 
deficiency  in  Agency  Net  Free  Equity. 
Collateral  Value  and/or  Market  Value 
and  afford  the  Receiving  Participant  an 
opportunity  to  cure  the  deficiency.  If  the 
deficiency  is  cured  by  the  time  specified 
by  the  Corporation,  the  Corporation 
shall  proceed  in  the  manner  described  in 
the  preceding  sentence.  If  not,  the  debit 
to  the  Delivering  Participant's 
Depository  Account  or  the  associated 
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MBSCC  Transfer  Account  and  the  credit 
to  its  Cash  Balance  shall  be  reversed. 

(3)  If  the  Securities  are  to  be 
transferred  to  the  Pledgee  Account  of 
the  Receiving  Participant  and 
automatically  can  be  credited  to  the 
associated  MBSCC  Pledgee  Transfer 
Account  in  accordance  with  the  Receipt 
Mode  elected  by  the  Receiving 
Participant,  or  the  Securities  have  been 
placed  on  an  Await  Match  List  and  the 
transfer  is  approved,  the  Corporation 
shall  determine  whether,  after  giving 
effect  to  a  debit  to  the  Receiving 
Participant's  Pledgee  Cash  Balance 
equal  to  the  Contract  Value  and  a  credit 
of  the  Securities  to  the  MBSCC  Pledgee 
Transfer  Account  associated  with  the 
Receiving  Participant  s  Pledgee 
Account,  the  Receiving  Participant  will 
have  negative  Pledgee  Net  Free  Equity 
which  is  not  offset  by  the  Collateral 
Value  of  the  Participant's  Collateral  in 
the  Pledgee  Participants  Fund  and  the 
Participant's  Excess  Market  Margin 
Differential  (to  the  extent  not  used  to 
offset  negative  Proprietary  Net  Free 
Equity  or  Agency  Net  Free  Equity).  If  the 
Receiving  Participant  has  sufficient 
Pledgee  Net  Free  Equity  and/or 
Collateral  Value,  the  Securities  will  be 
credited  to  the  MBSCC  Transfer 
Account  associated  with  the  Pledgee 
Account  of  the  Receiving  Participant 
and  the  Receiving  Participant's  Pledgee 
Cash  Balance  will  be  debited.  If  not,  the 
Corporation,  if  it  determines  in  its 
discretion  that  time  permits,  shall  advise 
the  Receiving  Participant  of  the 
deficiency  in  Pledgee  Net  Free  Equity 
and/or  Collateral  and  afford  the 
Receiving  Participant  an  opportunity  to 
cure  the  deficiency.  If  the  deficiency  is 
cured  by  the  time  specified  by  the 
Corporation,  the  Corporation  shall 
proceed  in  the  manner  described  in  the 
preceding  sentence.  If  not,  the  debit  to 
the  Delivering  Participant's  Depository 
Account  or  the  associated  MBSCC 
Transfer  Account  and  the  credit  to  its 
Cash  Balance  shall  be  reversed. 


Article  III — Depository  Services 

•  *  •  *  « 

Sec.  6.  Enforcement  of  Guarantees.  To 
the  extent  entitled  or  permitted  to  do  so. 
the  Corporation  shall,  in  the  event  that 
any  issuer  or  paying  agent  fails  to 
timely  pay  principal  or  interest  on  any 
deposited  Securities  registered  m  the 
name  of  MBSCC's  nominee,  file 
appropriate  claims  for  payment  under 
any  guarantee  by  FHLMC.  FNMA  or 
GNMA.  as  the  case  may  be.  Except  to 
the  extent  that  (i)  the  Corporation  has 
made  a  principal  and  interest  advance 
to  a  Participant  with  the  Corporation 's 


own  funds  pursuant  to  Section  2(a)  of 
this  Rule  2  and  is  entitled  to  retain  the 
subject  principal  and  interest  payment 
or  has  borrowed  funds  to  make  a 
principal  and  interest  advance  from  a 
third-party  lender  pursuant  to  Section 
2(b)  of  this  Rule  2  and  the  subject 
principal  and  interest  payment  has  been 
assigned  to  the  third-party  lender  or  (ii) 
the  Securities  with  respect  to  which 
principal  and  interest  have  been 
pledged  pursuant  to  Section  1  of  Rule  5 
of  Article  II.  the  Corporation,  in  filing 
such  claim  for  payment  and  in 
receiving,  holding  and  disbursing  any 
funds  received  pursuant  to  such  claim, 
shall  be  deemed  to  be  acting  solely  as 
agent  for  the  benefit  of  the  Participant 
entitled  to  crediting  of  principal  and 
interest  under  Section  1  of  this  Rule  2. 

(FR  Doc.  87-19710  Filed  8-26-87;  8:45  ajn-J 

BIUJNC  CODE  SOIO-Ot-M 


(Release  No.  34-24832;  File  No.  SR-OCC- 
87-91 

Self-Regulatory  Organizations; 
Options  Clearing  Corp^  Order 
Approving  Proposed  Rule  Cttange 
Enabling  the  Options  Clearing  Coip.  to 
Clear  "Ma)or  Market  Index"  Options  To 
Be  Traded  on  the  European  Options 
Exchange 

On  April  14,  1987,  the  Options 
Clearing  Corporation  ("OCC"),  filed  a 
proposed  rule  change  iF:le  No,  SR- 
OCC-87-9)  under  section  19(b)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  '  and  Rule  19b-^  thereunder,^ 
The  proposal  would  enable  OCC  to 
issue,  clear  and  settle  options  on  the 
"Major  Market  Index"  ("XMl  options") 
to  be  traded  on  the  European  Options 
Exchange  ("EOE  ")  that  are  identical  to 
and  fungible  with  XMI  options  currently 
traded  on  the  American  Stock  Exchange 
("Amex"),  The  Commission  published 
notice  of  the  proposal  in  the  Federal 
Register  on  May  5.  1987.3  OCC  amended 
the  proposed  rule  change  on  May  6, 
1987.  No  comments  were  received.  For 
the  reasons  discussed  below,  the 
Commission  has  determined  to  approve 
the  proposed  rule  change.* 

I.  Description  of  the  Proposal 

The  proposal  will  enable  OCC  to  issue 
and  clear  X\il  options  traded  on  the 


'  15  L'.S.C.  78slbl(l). 

«  17  CFR  240.196-4. 

'  Securities  Exchange  Act  RelesM  No.  24404 
(April  29,  19871.  52  FR  16498 

*  The  Commission  today  also  has  approved  a 
related  rule  filing  SR-A,VtEX-87-lO,  whereby  the 
Amex  will  enter  into  a  Sui^eiUance  Shanng 
Memorandum  with  the  EOE  proN'iding  for  the 
exchange  of  surveillance  information. 


EOE  that  are  identical  to  and  fungible 
with  XMI  options  currently  traded  on 
the  Amex.  The  proposal  would  amend 
OCC's  By-Laws  and  Rules  to  establish 
procedures  for  the  clearance  of 
transactions  in  XMI  options  in  the  EOE. 
The  proposal  also  contains  a  proposed 
International  Market  Agreement 
("IMA")  to  be  signed  by  OCC.  Amex 
and  EOE.  The  IMA  will  govern  the 
relationship  among  those  three  entities 
for  the  trading  and  clearance  of 
transactions  in  XMI  options.  In  addition, 
the  proposal  contains  an  Associate 
Clearinghouse  Agreement  [  'Clearing 
Agreement")  to  be  signed  by  OCC  and 
the  ACHA  Associate  Clearing  House 
Amsterdam.  B.C.  ("ACHA ').  a  wholly 
owned  subsidiary  of  the  European  Stock 
Options  Clearing  Corporation  B.V. 
("ESCC")  (the  clearing  organization  for 
EOE).  Under  the  agreement.  ACRA  will 
act  as  an  associate  clear.nghouse  of 
OCC,  Finally,  the  proposal  contains 
amendments  to  OCC's  Participant 
Exchange  Agreement  ("PE.^")  designed 
to  identify  additional  responsibilities  for 
OCC  participant  exchanges  that  form  a 
link  with  a  non-U. S,  market, 

.\.  Issuance.  Trading  and  Clearance  of 
XMI  Options 

Under  the  proposal,  XMI  options  will 
continue  to  be  issued,  cleared  and 
settled  by  OCC  in  accordance  with  its 
By-Laws  and  Rules  with  some  changes 
and  modifications  to  account  for  the 
inclusion  of  EOE  and  .ACH.'\.  OCC 
anticipates  that  trading  of  XMI  options 
will  occur  on  EOE  between  the  hours  of 
12  noon  and  4.30  p.m..  Amsterdam  time 
[6:00  a.m.  and  10:30  a.m.  Eastern 
Standard  Time  ("EST"]j.  Tradinjs  in  X.MI 
options  on  Amex  is  conducted  between 
9:30  a.m.  and  4:15  p.m.  (EST).  Therefore, 
from  9:30  a.m.  to  10:30  a.m.  (EST)  XMI 
options  will  be  available  for  trading  on 
both  the  Amex  and  EOE  at  the  same 
time. 

Each  market,  at  the  end  of  its  trading 
day.  will  submit  to  OCC  a  report  of 
matched  trades.  OCC  will  then  open  or 
close  positions  in  XMI  options  in  the 
accounts  of  OCC  members  based  upon 
the  matched  trade  reports,  the  same  as  it 
does  not.  When  EOE  is  open  for  trading 
on  a  day  on  which  Amex  is  closed,  EOE 
will  transmit  matched  trade  reports 
resulting  from  such  trading  on  the  next 
business  day,  although  OCC  member 
reports  will  show  ilie  actual  date  on 
which  the  trade  was  effected  Positions 
in  XMI  options  arising  from  trades  on 
EOE  will  be  identical  to  and  fungible 
with  positions  arising  from  trades  on 
Amex.  Thus,  a  position  in  XMI  options 
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msy  be  opened  on  one  market  and 

closed  out  in  the  other.* 

A  U.S.  investor  may  effect  a 
transaction  in  XMI  options  on  EOE 
through  its  broker.  The  broker,  if  it  is  a 
member  of  EOE,  will  effect  the 
transaction  at  EOE  and,  if  the  broker  is 
also  an  OCC  member,  the  resulting 
position  ultimately  will  be  carried  in  the 
broker's  customer  account  at  OCC.  If  the 
broker  is  not  a  member  of  OCC,  the 
position  will  be  earned  in  the  customer 
account  of  the  OCC  member  through 
which  the  broker  clears  its  XMI  options 
transactions.  If  neither  the  broker  nor  its 
clearing  firm  are  members  of  OCC,  the 
trade  would  be  executed  for  the  broker 
by  an  EOE  member,  cleared  by  the  EOE 
member  through  ACHA,  and  could  be 
held  by  the  ACHA  and  EOE  member. 

B.  The  IMA 

The  relationship  among  OCC,  Amex 
and  EOE  will  be  governed  by  the  IMA. 
The  IMA  is  similar  to  the  Restated 
Participant  E.xchange  Agreement,  which 
governs  the  relationship  among  OCC 
and  the  U.S.  options  exchanges.  The 
IMA,  however,  is  applicable  only  to  the 
XMI  option  and  contains  provisions 
referring  to  its  issuance,  disclosure, 
expiration  months,  exercise  prices,  units 
of  trading,  margin,  comparison,  clearing 
and  settlement. 

The  IMA  also  governs  information 
sharing  among  Amex,  OCC  and  EOE. 
For  example,  the  IMA  would  require 
EOE  to  notify  OCC  of  (1)  any 
determination  by  EOE's  management 
authority  that  an  OCC  member  that  is 
also  an  EOE  member  is  not  in 
compliance  with  EOE's  financial 
responsibility  standards:  and  (2)  any 
action  or  proposed  action  concerning  the 
financial  condition  of  any  such  OCC 
member  taken  or  to  be  taken  by  EOE 
managing  authority.  OCC  also  will  be 
required  to  notify  EOE  if  a  similar 
situation  occurs  with  an  OCC  member 
that  is  also  an  EOE  member.® 

C.  The  Clearing  Agreement 

Under  the  proposal.  ACHA  will  act  as 
an  associate  clearing  house  to  OCC.  The 
proposal  defines  the  term  "associate 


'  The  proposdl  treats  the  XMI  option  38  the  first 
of  a  new  category  of  OCC  options  known  as 
■  i.itemationa!  options  '  International  options  are 
defined  as  options  issued  by  OCC  pursuant  to  an 
international  market  ajireemenl  or  otherwise 
designated  by  OCC  as  such.  Any  new  international 
market  agreement  would  be  required  to  be  filed  by 
OCC  with  the  Commission  under  Rule  19b-4  of  the 
Act.  The  proposal  also  enables  OCC  to  designate 
options  that  are  not  the  subject  of  an  international 
market  agreement  as  fungible  with  options  that  are 
subiect  to  such  an  agreement-  The  proposal  defines 
transactions  in  international  options  as 
"international  transactions." 

•  See  Section  18  of  IM.A. 


clearing  house"  and  sets  forth  the 
relationship  between  OCC  and  ACHA. 
Under  that  definition,  ACHA  is  deemed 
to  be  an  OCC  member  except  to  the 
extent  provided  otherwise  in  the 
Clearing  Agreement.  ACHA  was 
established  by  ESCC  for  the  limited 
purpose  of  clearing,  settling  and  holding 
member  positions  in  XMI  options  and  to 
act  as  an  associate  clearinghouse  to 
OCC.''  ACHA  only  will  process  XMI 
options  for  EOE  members  and,  if  they  so 
desire,  OCC  members.  An  ACHA 
participant  *  also  may  apply  to  become 
an  OCC  member.* 

OCC  will  maintain  separate 
subaccounts  for  each  ACHA  participant, 
similar  to  those  that  it  maintains  for 
OCC  members.  OCC  will  maintain:  (1)  A 
firm  subaccount  for  proprietary  activity, 
(2)  a  separate  market  professional's 
subaccount  for  XMI  options  transactions 
of  the  market  professional  for  whom  the 
account  is  held,  (3)  a  combined  market 
professional's  account,  for  XMI  options 
transactions  of  the  market  professionals 
for  whom  the  account  is  held,  and  (4)  a 
customer's  subaccount  for  XMI  options 
transactions  of  the  ACHA  participant's 
customers.'" 

Similar  to  the  provisions  for  other 
OCC  members,  the  Clearing  Agreement 
will  provide  OCC  security  interests  in 
certain  positions  in  ACHA's  accounts. 
OCC  will  have  a  lien  on  and  a  security 
interest  in  all  long  positions  and  all 
other  securities  margin  and  other  funds 
in  each  ACHA  subaccount,  except 
segregated  customer  long  positions,  for 
which  OCC  will  not  hold  a  lien  or  other 
security  interest.  In  the  event  that  Dutch 
law,  and  not  Delaware  law,  is  held 
applicable  in  a  dispute  over  a  security 


'  ESCC  is  a  subsidiary  of  and  the  clearing 
organization  for  BOE.  OCC  expects  ACHA's 
participants  initially  will  include  of  the  nine  clearing 
members  of  ESCC. 

*  The  Commission  understands  that  ACHA's 
participants  currently  include  six  Dutch  banks  and 
three  subsidiaries  of  Dutch  banks.  Those 
paiiicipanis  are  regulated  by  the  Dutch  central 
bank,  which  is  regulated  by  the  Dutch  Ministry  of 
Finance.  OCCs  By-Laws  and  Rules  do  not  provide 
applicant  and  membership  standards  for 
participants  other  than  broker-dealers.  See 
Securities  Exchange  Act  Release  No.  20221 
(September  23.  19B3).  Accordingly,  the  Commission 
expects  OCC  to  develop  such  standards  for 
Commission  review  and  approval,  before  or 
concurrent  with,  developing  standards  for 
admission  of  non-U. S.  bank  clearing  members. 

•  See  OCC  By-Laws.  Article  1  Section  1. 

'°  OCC  will  not  enter  into  agreements  with 
ACHA  participants,  market-makers,  or 
professionals.  Instead,  the  Clearing  Agreement 
specifies  that  neither  it  nor  OCCs  Rules  provide 
any  ACHA  participant  or  any  market  professional 
any  right  or  claim  against  OCC  with  respect  to  XMI 
options.  ACHA  will  obtain  acknowledgements  from 
each  ACHA  participant  granting  OCC  liens,  as 
appropriate,  in  options  positions  in  lien  accounts 
and  recognizing  that  the  rights  of  the  ACHA 
participant  are  against  ACHA  and  not  OCC. 


interest,  the  Clearing  Agreement 
provides  that,  where  necessary  to 
protect  OCC,  the  positions  in  ACHA's 
account  will  be  transferred  to  OCC. 

The  Clearing  Agreement  requires 
ACHA  to  maintain  margin  in 
accordance  with  OCC  Rules  and  at  the 
same  levels  required  of  all  other  OCC 
members.  In  addition.  ACHA  must  make 
an  initial  $100,000  contribution  to  OCCs 
Non-Equity  Securities  Clearing  Fund 
and  additional  contributions  as  required 
by  OCC  Rule  1001.  ACHA  will  be 
required  to  maintain  minimum 
shareholders  equity  of  at  least  10%  of 
its  aggregated  daily  OCC  margin 
requirement,  subject  to  a  $250,000 
minimum.  ACHA  also  must  maintain 
liquid  net  current  assets  of  at  least  10% 
of  aggregate  daily  OCC  margin 
requirements  with  a  Si 50.000 
minimum."  In  addition,  ACHA 
covenants  not  to  incur  obligations,  other 
than  in  respect  of  XMI  options  positions, 
in  the  aggregate  in  excess  of  $50,000 
without  OCC's  consent. 

ACHA  and  its  participants  also  will 
maintain  a  clearing  fund  at  ACHA  that 
is  separate  from  ACHA's  contribution  to 
OCC's  clearing  fund.'^  Under  ACHA 
rules,  that  clearing  fund  would  be 
available  to  ACHA  to  satisfy  its 
obligations  to  OCC  in  the  event  of  (1) 
ACHA  participant  default,  or  (2) 
assessment  of  ACHA  by  OCC  under 
OCC's  rules.  "3  ACHA,  like  OCC,  also  is 
authorized  to  assess  its  participants  in 
an  amount  equal  to  100%  of  each 
participant's  required  contribution  to 
ACHA's  clearing  fund. 

The  Clearing  Agreement  requires 
ACHA  to  provide  specific  financial 
information  to  OCC.  ACHA  must 
provide  OCC  annual  audited  financial 
statements  and  monthly  unaudited 
financial  statements,  which  must  be  in 
accordance  with  generally  accepted 
accounting  principles  in  the 
Netherlands.'*  Finally,  ACHA  must 


' '  The  Commission  understands  that  ACHA  has 
arranged  an  initial  $5  million  line  of  credit  with  its 
U.S.  cleanng  bank  as  overdraft  protection  for 
ACHA's  obligations  to  OCC. 

'»  OCC  represents  that  ACHA's  clearing  fund  will 
be  maintained  at  an  amount  equal  to  25%  of 
ACHA  8  required  contribution  to  OCC's  clearing 
fund.  Accordingly,  the  size  of  ACHA's  aggregate 
cleanng  fund  will  vary  directly  with  ACHA  member 
trading  activity  in  XMI  options. 

"  OCC  is  authorized  to  assess  its  members' 
clearing  fund  contributions,  and  can  further  assess 
each  member  (including  ACHA)  in  an  amount  equal 
to  100%  of  that  member  s  required  OCC  clearing 
fund  contribution,  in  the  event  of  OCC  member  or 
clearing  bank  default. 

'*  OCC  represents  that  it  has  retained  a  reputable 
major  U.S.  accounting  firm  with  offices  in  the 
Netherlands  to  assist  OCC  in  reviewing  ACHA's 
financial  reports. 
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immediately  notify  OCC  of  a  number  of 
events  which  may  indicate  to  OCC 
potential  financial  problems  of  ACHA.'* 

D.  The  PEA 

The  proposal  would  amend  the  PEA  to 
clarify  exchange  responsibilities  for 
compliance  with  disclosure 
requirements  under  federal  and  state 
securities  laws.  In  general,  the 
amendments  will  require  a  participating 
exchange  that  has  entered  into  an 
international  market  agreement  to 
furnish  to  OCC  any  information 
regarding  the  international  market 
agreement  that  is  required  to  be 
included  in  the  federal  or  state 
disclosure  documents. 

I!.  OCC's  Rationale  for  the  Proposal 

OCC  believes  the  proposal  is 
consistent  with  section  17A  of  the  Act. 
OCC  believes  that  the  proposal  will 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions,  consistent  with  section 
17A(b)(3)  of  the  Act.  particularly  for 
XMI  options  traded  on  the  EOE"  OCC 
also  believes  that  its  proposed  clearing 
arrangements  are  consistent  with  its 
obligation  to  safeguard  securities  and 
funds,  among  other  things,  because  it 
incorporates  the  same  basic  safeguards 
and  procedures  applicable  to  other 
option  transactions  cleared  by  OCC. 

III.  Discussion 

For  the  reasons  discussed  below,  the 
Commission  is  approving  OCC's 
proposal.  The  Commission  believes  that 
OCC's  proposal  is  consistent  with 
section  17A  of  the  Act  because  it  should 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  options 
transactions  while  safeguarding  funds 
and  securities  in  OCC's  custody  and 
control,  or  for  which  it  is  responsible. 

The  Commission  believes  that  the 
proposal  provides  a  structure  for 


' '  The  events  upon  the  occurrence  or  belief  of 
occurrence  which  ACHA  must  report  to  OCC  are: 
(1)  ACHA  has  incurred  pre-tax  losses  during  any 
month  that  are  in  excess  of  either  10%.  20%  or  30% 
(notice  to  be  required  when  each  successive  limit  is 
excccdpdl  of  ACHA  s  shareholders'  equity  as  set 
forth  on  the  most  recent  financial  statement 
furnished  to  OCC  (Most  Recent  Financial 
Statement ");  |2)  ACHAs  shareholders'  equity  (after 
deduction  from  assets  of  all  contingent  liabilities)  is 
less  than  75%  of  the  shareholders'  equity  set  forth  in 
the  Most  Recent  Financial  Statement;  (3)  ACHA  is 
unable  to  pay  its  debts  as  they  mature;  (4)  ACHA  is 
unable  to  meet  an>  obligation  under  this 
Agreement;  (5)  any  participant  of  or  debtor  to 
ACHA  has  defaulted  in  any  material  obligation  to 
ACHA.  16)  any  material  litigation  has  been  filed  or 
threatened  against  ACH.A  |7|  any  resolution  is 
proposed  or  petition  presented  for  the  winding  up  of 
ACHA;  or  (8)  any  scheduled  capital  withdrawals  or 
maturing  obligations  wnhin  the  next  90  days  will 
cause  ACHA  s  shareholders'  equity  to  decline  by 
Zh%  or  more. 


prompt,  accurate,  and  safe  clearance 
and  settlement  of  fungible  U.S. -issued 
options  traded  on  a  U.S.  registered 
securities  exchange  and  a  non-U.S. 
exchange.  Clearance  and  settlement  of 
those  options  is  effected  through  OCC 
and  the  ACHA.  a  subsidiary  created  for 
that  purpose  by  ESCC.  ACHA  acts  as  a 
clearing  facility  for  its  participants  to 
clear  and  settle  XMI  options  and 
enables  those  participants  to  use  OCC's 
centralized  processing  services  for  XMI 
options.  ACHA  acts  as  the  principal  in 
relation  to  OCC  on  all  its  participants' 
XMI  options  transactions. 

OCC's  proposal  and  Amex's  related 
rule  filing  (SR-AMEX-87-lO)  mark  the 
first  time  that  a  U.S.  option  product  has 
been  made  available  for  trading  on  a 
non-U.S.  overseas  exchange.  It  is  also 
the  first  instance  where  a  U.S.  registered 
clearing  agency  will  issue  and  clear 
securities  traded  on  a  non-U.S.  overseas 
exchange.  The  Amex/EOE/OCC 
proposals  evidence  the  increasing 
internationalization  of  securities 
markets  and  the  growing  relationships 
among  exchanges  and  clearing  entities 
in  different  markets  and  countries. 

As  the  only  issuer  and  guarantor  of 
XMI  options  under  the  proposal.  OCC 
will  receive  data  and  maintain  records 
to  enable  prompt  processing  of  opening 
and  closing  transactions  in  MXI  options. 
OCC  also  will  conduct  centralized 
processing  of  exercise  notices  and 
randomly  assign  those  exercises  to  OCC 
members  and  the  ACHA.  Net  cash 
settlement  will  be  made  in  U.S.  dollars 
between  OCC  and  its  members  and 
between  OCC  and  ACfiA.  In  the 
Commission's  view,  the  proposal 
provides  procedures  for 
communications,  dissemination  of  OCC 
reports,  tendering  of  exercise  notices, 
and  settlement  timing  that  should  permit 
smooth  processing  of  XMI  options 
transactions  on  the  EOE  and  Amex. 

ACHA's  relationship  with  OCC  under 
the  Clearing  Agreem.ent  will  be  similar 
to  that  of  other  OCC  m.embers  with  two 
principal  exceptions  concerning 
financial  and  reporting  req',^irements. 
Like  other  OCC  members,  ACHA  will 
receive  daily  position,  margin  and  other 
reports.  ACHA  separately  must  list  the 
positions  carried  m  each  participant 
subaccount  and  must  provide  OCC  with 
the  information  necessary  to  prepare  the 
daily  reports.  ACHA  also  will  be 
required  to  maintain  sufficient  margin 
with  OCC  for  each  of  its  participant 
subaccounts  and  must  make  an  initial 
clearing  fund  contribution  of  SlOO.OOO 
and  additional  contributions  as 
necessary,  under  OCC's  Rules.  Unlike 
OCC  clearing  members,  however, 
ACHA  will  not  be  required  to  meet 


OCC's  financial  requirements  for 

clearing  members,  such  as  initial  and 
continuous  net  capital  levels.  ACHA 
also  will  not  be  required  to  file  certain 
financial  reports  with  OCC,  such  as 
FOCUS  reports  on  Form  X-17A-5. 
Instead,  ACHA,  under  the  Clearing 
Agreement,  will  have  its  own  financial 
requirements  and  will  file  its  own 
financial  reports  as  mentioned  in  the 
description  section  above. 

Although  the  proposal  allows  ACHA 
to  operate  essentially  as  a  regular  OCC 
member  (with  certain  modifications) 
without  requiring  it  to  adhere  to  OCC's 
financial  responsibility  and 
recordkeeping  requirements,  the 
Commission  believes  that  the  difference 
in  treatment,  on  balance,  is  consistent 
with  the  Act.  The  Act  requires  a 
registered  clearing  agency  to  balance 
several  competing  interests.  First,  under 
section  17A(b)(3)(B).  a  clearing  agency 
must  provide  National  Clearance  and 
Settlement  System  services  to  a  broad 
community  of  participants.  Second, 
under  section  17A(b)(3)(F)  of  the  Act,  a 
clearing  agency  may  not  create  rules 
that  permit  unfair  discrimination  in  the 
admission  of  participants  or  among 
participants  in  the  use  of  the  clearing 
agency.  Finally,  section  17A(b)(4)  of  the 
Act  allows  the  clearing  agency  to  limit 
or  deny  admission,  under  appropriate 
standards  concerning  for  example, 
financial  responsibility,  operational 
capability  standards,  experience  and 
competence. 

The  Commission  believes  that  OCC's 
proposal  has  met  these  statutory 
objectives.  Although  ACHA  generally 
will  act  as  an  OCC  member,  it  has  a 
limited  purpose.  ACHA's  sole  function  is 
to  provide  access  to  OCC  clearing 
services  for  transactions  in  XMI 
options."  ACHA  will  not  itself  invest  in 
securities,  and  will  not  clear  securities 
options  or  investment  products  other 
than  XMI  options.  ACHA  nevertheless 
must  post  the  same  cleanng  fund  and 
margin  deposits  applicable  to  all  other 
OCC  members." 

The  Com.mission  believes  that  OCC 
has  developed  appropriate  additional 
standards  that  apply  specifically  to 
ACHA.  First,  as  mentioned  above, 


"  The  Commission  views  ACHA's  relationship  to 
OCC  to  be  a  unique  accommodation  to  facilitate 
clearance  and  settlement  of  XMI  transactions  on  the 
EOE.  As  a  general  matter,  the  Commission  believes 
that  OCC-issued  options  should  be  cleared  through 
full  OCC  clearing  members  and  not  through 
intermediaries  created  only  for  clearing  purposes. 

"  Of  course,  notwithstanding  the  limited  nature 
of  the  proposed  arrangement,  the  Commission 
expects  OCC  to  monitor  trading  activity  in 
connection  with  the  arrangement  and  to  evaluate, 
periodically,  whether  addiUonal  refinements  are 
necessary. 
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ACHA  will  be  subject  to  its  own  special 
financial  responsibility  and  reporting 
requirements. '*  Second.  ACHA  has 
agreed  not  to  incur  obligations  greater 
than  $50,000  in  the  aggregrate  other  than 
to  its  participants  or  OCC  with  respect 
to  XMI  options  positions,  without  OCC's 
consent.  That  condition  should  prevent 
ACHxA  from  assuming  obligations  not 
necessary  to  its  clearing  functions  or 
that  would  threaten  its  financial 
position.  Third,  ACHA  must  notify  OCC 
on  the  occurrence  of  one  of  a  number  of 
"early  warning"  events.  That 
requirement  should  provide  OCC  early 
notice  of  possible  financial  difficulties  at 
ACHA  and  allow  OCC  to  act 
accordingly  Finally,  under  the  Clearing 
Agreement,  OCC  will  hold  a  security 
interest  over  all  long  options  positions  in 
ACHA's  participants'  subaccounts, 
except  segregated  long  customer 
positions.  In  the  event  of  a  default  or 
insolvency  by  ACHA.  OCC  could 
liquidate  ACHA's  long  unsegregated 
options  in  order  to  cover  any  unpaid 
debits. 

The  Commission  believes  that  the 
proposal  should  promote  the  prompt  and 
accurate  clearance  and  settlement  of 
XMI  options  transactions  both  in  the 
U.S.  and  in  Europe.  OCC's  and  Amex's 
proposal  are  designed  to  afford 
investors  in  XMI  Options  greater 
opportunity  and  flexibility  while 
extending  the  proven  benefits  of  OCC's 
options  clearing  systems  to  XMI  options 
transactions  executed  on  the  EOE. 

IV.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  believes  that  OCC's 
proposal  is  consistent  with  the  Act  and 
section  17A  in  that  it  is  designed  to 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  options 
transactions  and  the  safeguarding  of 
funds  and  options  related  thereto. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)  of  the  Act,  that  OCC's 
proposed  rule  change  (File  No.  SR- 
OCC-87-9)  be,  and  hereby  is,  approved. 


'"  .-Xs  described  above,  those  standards  include 
maintenance  of  a  minimum  level  of  shareholder 
equity  and  hquid  net  assets  In  addition,  and  as 
described  above  ACHA  vv'ill  maintain  its  own 
clearing  fund  and  also  will  be  able  to  assess  its 
par'icipants  up  to  the  amount  of  their  contributions 
to  thai  fund  if  the  fund  is  needed  to  cover  a  default 
by  .in  .^CH.A  parlicipant. 

As  a  practiLal  matter  the  Commission  notes  that 
.^CH.\  represents,  in  effect,  a  consortium  of  Dutch 
ba.nks.  each  of  w>.xh  is  subject  to  oversight  by  EOE, 
Dutch  banking  authorities  and  the  Dutch  Ministry  of 
Finance.  Thus,  in  view  of  the  diversified  activities  of 
these  banks,  the  Commission  considers  it  unlikely 
that  such  institutions  will  present  a  significant  risk 
of  financial  loss  to  OCC  solely  as  a  result  of  their 
limited  trading  activity  in  XMI  options. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

]onathan  G.  Katz, 

Secretary.  j 

Dated:  August  i\.  1987. 
[FR  Doc.  87-19711  Filed  8-26-87;  8:45  am) 
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[Release  No.  34-24827;  File  No.  SR-PSE- 
87-22] 

Self-Regulatory  Organizations;  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  Pacific 
Stock  Exchange,  Inc.,  Relating  to 
Transaction  and  Order  Book  Charges 
in  Certain  Options 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  July  28, 1987,  the  Pacific  Stock 
Exchange  Incorporated  ("PSE"  or  the 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Pursuant  to  the  Schedule  of  F«ates  and 
Charges  published  by  the  Pacific  Stock 
Exchange  Incorporated  ("PSE"  or 
"Exchange")  the  Exchange  will  waive 
the  transactions  charges  for  all  orders 
sent  to  the  floor,  and  all  Order  Book 
charges,  for  trades  executed  in  two 
dually-listed  options:  Microsoft 
Corporation  and  Mentor  Corporation. 
These  charges  will  be  waived  from  July 
20. 1987  through  September  18, 1987. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  Sections  (A).  (B)  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 


UM  I 


(AJ  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

The  waiver  of  Order  Book  and 
transaction  charges  in  these  classes  of 
options  traded  on  over-the-counter 
("OTC")  stocks  is  a  competitive 
response  to  Securities  and  Exchange 
Commission  Release  No.  34-22026, 
which  permits  the  multiple  trading  of 
OTC  options.  Although  the  Exchange 
believes  that  its  Market  Makers  will 
provide  excellent  markets  in  these 
options,  the  Exchange  is  of  the  opinion 
that  a  waiver  of  certain  fees  is 
necessary  to  remain  on  a  competitive 
footing  with  other  option  exchanges. 
This  waiver  of  Order  Book  and 
transaction  fees  will  encourage 
decisions  regarding  where  to  trade  given 
options  to  be  made  on  the  basis  of  the 
strength  of  the  marketplace. 

The  proposed  rule  change  is 
consistent  with  section  6(b)(5)  of  the 
Securities  Exchange  Act  of  1934,  in  that 
it  will  increase  competition  and  the 
quality  of  markets. 

(Bj  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  a  waiver 
of  certain  transaction  and  Book  fees  will 
increase  competition  between 
marketplaces. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

Ill,  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)  of 
the  Securities  Exchange  Act  of  1934  and 
subparagraph  (e)  of  Securities  Exchange 
Act  Rule  19b-4.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Securities  Exchange  Act 
of  1934. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  securities  exchange,  and 
in  particular,  the  requirements  of  section 
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6  and  the  Rules  and  regulations 

thereunder. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secrertary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NVV., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  5th  Street  NW.,  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned,  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  September  17,  1987. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(3]  of  the  Act,  that  the 
proposed  rule  change  referenced  abo\e 
be,  and  hereby  is.  approved. 

For  the  Commission  by  the  Division  of 
Mari^et  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

Dated:  August  20, 1987. 
IFR  Doc.  87-19712  Filed  8-2&-87;  8:45  am] 
BILLING  CODE  8010-01-M 


(File  No.  500-11 

Order  of  Suspension  of  Trading; 
American  Assurance  Underwriters 
Group,  Inc. 

August  24.  1987. 

It  appears  to  the  Securities  and 
Exchange  Commission  that  there  is  a 
lack  of  adequate  current  information 
concerning  the  securities  of  American 
Assurance  Underwriters  Group,  Inc.. 
("American  Assurance  ")  and  that 
questions  have  been  raised  about  the 
adequacy  and  accuracy  of  publicly 
disseminated  information  concerning, 
among  other  things.  American 
Assurance's  financial  condition, 
securities  transactions,  and  other 
matters,  and  the  Commission  is  of  the 
opinion  that  the  public  interest  and  the 
protection  of  investors  require  a 


suspension  of  trading  in  the  securities  of 

American  Assurance. 

Therefore,  it  is  ordered,  pursuant  to 
section  12(k)  of  the  Securities  Exchange 
Act  of  1934.  that  trading  in  the  securities 
of  American  Assurance  over-the-counter 
or  otherwise,  is  suspended  for  the  period 
from  10:00  a.m.,  August  24,  1987.  through 
10:00  a.m.  (EDT)  on  September  3. 1987. 

By  the  Commission. 
Jonathan  G.  Katz, 
Secrelcry. 
[PR  Doc.  8''-19-13  Filed  8-26-87:  8:45  am] 
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[File  No.  500-1] 

Order  of  Suspension  of  Trading; 
International  Communications,  Inc. 

August  24,  1987. 

It  appears  to  the  Securities  and 
Exchange  Commission  that  there  is  a 
lack  of  adequate  current  information 
concerning  the  securities  of 
International  Communications.  Inc. 
(  "ICOM ')  and  that  questions  have  been 
raised  about  the  adequacy  and  accuracy 
of  publicly  dissem.inated  information 
concerning,  among  other  things.  ICOM's 
financial  condition,  assets,  business 
operations,  securities  transactions,  and 
other  matters,  and  the  Commission  is  of 
the  opinion  that  the  public  interest  and 
the  protection  of  investors  require  a 
suspension  of  trading  m  the  secunties  of 
ICOM. 

Therefore,  it  is  ordered,  pursuant  to 
section  12(k)  of  the  Secunties  Exchange 
Act  of  1934.  that  trading  in  ICOM  over- 
the-counter  or  otherwise,  is  suspended 
for  the  period  from  10:00  a.m.,  August  24, 
1987,  through  10:00  a.m.  (EDT)  on 
September  3, 1987. 

By  the  Commission. 
]onathan  G.  Katz, 

Secretary. 

(FR  Doc  8--19-14  Filed  8-26-87:  8:45  am] 
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[Release  No.  IC-15947;  File  No.  812-6671) 

Application  for  Exemption;  Travelers 
Insurance  Co. 

August  21.  1987. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
action:  Notice  of  Application  for 
E.xemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

Applicants:  The  Travelers  Insurance 
Company  ("Travelers  j.  The  Travelers 
Fund  U  for  Variable  Annuities 
("Account  U").  The  Travelers  Growth 


Stock  Account  for  Variable  Annuities 

("Account  GS").  The  Travelers  Money 
Market  Account  for  Variable  Annuities 
("Account  MM  ■].  The  Aggressive  Stock 
Trust,  the  High  Yield  Bond  Trust.  The 
Travelers  Timed  Growth  Stock  Account 
for  Variable  .Annuities  ("Account  TGS"), 
The  Travelers  Timed  Money  Market 
Account  for  Variable  Annuities 
("Account  TMM  ").  The  Travelers  Timed 
Aggressive  Stock  Account  for  Variable 
Annuities  ('Account  T.AS  ").  The 
Travelers  Timed  Bond  Account  for 
Variable  Annuities  {".■Account  TT3"),  and 
the  Fiduciary'  Investment  Company.  Inc. 
(collectively,  "Applicants  ') 

Relevant  1940  Act  Sectuj.ns  and  Rule: 
Exemption  requested  under  section 
17(b)  from  section  17(a),  and  under 
section  6(c)  from  sections  26(a)(2)  and 
27(a)(2),  and  approval  requested  under 
section  17(d)  and  Rule  17d-l. 

Summary  of  Application:  Applicants 
seek  an  order  to  permit  .Account  GS  and 
Account  MM  (the  "ongmal  Managed 
Accounts")  to  transfer  a  pro  rata  portion 
of  their  portfolio  assets  representing  the 
interests  of  the  holders  of  the  Annuity 
who  are  participants  in  certain  market 
timing  programs  ("Timed  Annuity 
Holders")  to  .Account  TGS  and  .Account 
TMM  in  return  for  the  cancellation  of 
the  accumulation  units  of  the  Timed 
Annuity  Holders  in  the  Original 
Managed  Accounts  concurrently  with 
the  crediting  of  a,ccumulat;on  units  in 
Account  TGS  and  Account  TMM  to  the 
Timed  Annuity  Holders,  and  to  permit 
certain  sub  accounts  of  Account  U  (the 
"UIT  Sub-Accounts")  to  surrender  a 
portion  of  their  shares  in  the  Aggressive 
Stock  Trust  and  the  High  '^'leid  Bond 
Trust  ("Underlying  Funds")  and  to 
transfer  the  funds  received  to  Account 
TAS  and  Account  TB  in  return  for  the 
cancellation  of  the  accumulation  units  of 
the  Timed  Annuity  Holders  in  the  UIT 
Sub-Accounts  concurrently  with  the  sale 
of  a  pro  rata  portion  of  the  portfolio 
assets  of  the  Underlying  Funds  to 
Account  TAS  and  Account  TB.  and  the 
crediting  of  accumulation  units  in 
Account  TAS  and  .Account  TB  to  the 
Timed  Annuity  Holders:  and  for 
exemptions  to  permit  the  deduction  of  a 
mortality  and  expense  risk  charge  from 
the  assets  of  Accounts  TGS,  TMM,  TAS, 
and  TB  (collectively,  the  "New  Managed 
Accounts"). 

Filing  Date:  The  application  was  filed 
on  March  31, 1987  and  amended  on  July 
28,  1987. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
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be  received  by  the  SEC  by  5:30  p.m.  on 
September  15,  1987.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
mterest,  the  reason  for  the  request, 
either  personally  or  by  mail,  and  also 
send  it  to  the  Secretary  of  the  SEC, 
along  with  proof  of  service  by  affidavit, 
or,  in  the  case  of  an  attorney-at-law,  by 
certificate.  Request  notifications  of  the 
date  of  a  hearing  by  writing  to  the 
Secretary  of  the  SEC. 

addresses:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington.  DC  20549. 
Applicants,  The  Travelers  Insurance 
Company,  One  Tower  Square,  Hartford, 

Connecticut  06183. 

FOR  FURTHER  INFORMATION  CONTACT: 

leffrey  M.  Ulness.  Attorney,  at  (202)  272- 
3027  or  Lewis  R  Reich,  Special  Counsel, 
at  (202)  272-2061  (Office  of  Insurance 
Products  and  Legal  Compliance). 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  253-i300). 

Applicants '  Representations 

1  The  Travelers  is  a  stock  insurance 
company  chartered  in  1864  in 
Connecticut  and  licensed  to  do  a  life 
insurance  business  in  all  states  of  the 
United  States.  The  Travelers  is  a 
wholly-owned  subsidiary  of  The 
Travelers  Corporation,  the  publicly-held 
parent  of  The  Travelers  group  of 
companies. 

2.  Account  GS  (formerly  The 
Travelers  Fund  A  for  Variable 
Annuities]  and  .Account  MM  (formerly 
The  Travelers  Fund  MM  for  Variable 
Annuities)  (together  "Original  Managed 
Accounts")  were  established  on 
September  22,  1967  and  December  29, 
1981,  respectively,  under  the  provisions 
of  the  Connecticut  General  Statutes. 
These  Original  Managed  Accounts  are 
registered  as  open-end  diversified 
management  investment  companies  with 
the  Commission. 

3.  Account  U  was  established  on 
September  2,  1982  under  the  provisions 
of  the  Connecticut  General  statutes  as  a 
unit  investment  trust  under  the  1940  Act. 
Account  U  is  a  separate  investment 
account  to  which  assets  are  allocated  to 
support  tienefits  payable  under  variable 
annuity  contracts.  Annuity  purchase 
payments  allocated  to  Account  U  are 
invested  in  certain  mutual  funds, 
including  the  Aggressive  Stock  Trust 
and  the  High  Yield  Bond  Trust  which 
are  registered  as  open-end  diversified 
management  investment  companies.  The 
Fiduciary  Investment  Company,  Inc.  is 


the  principal  underwirter  for  the 
underlying  funds. 

4.  Each  Original  Managed  Account 
receives  investment  advice  from  The 
Travelers  Investment  Management 
Company  ("TIMCO  ')  pursuant  to  an 
investment  advisory  agreement  among 
the  Account,  TLMCO  and  The  Travelers. 
TIMCO  is  an  affiliate  of  The  Travelers, 
whose  parent  company,  The  Travelers 
Corporation,  owns  all  of  the  outstanding 
voting  stock  of  TIMCO.  TIMCO 
supervises  the  day-to-day  investment 
operations  of  each  Account  and  the 
composition  of  its  portfotfo;  and 
furnishes  advice  and  recommendations 
with  respect  to  investments,  investment 
strategies  and  the  purchase  and  sale  of 
securities.  TIMCO  receives 
compensation  for  its  services  to  the 
Accounts  at  a  rate  of  .3233%  on  an 
annual  basis  of  the  current  value  of  the 
assets  of  each  of  the  Accounts. 
Accounts  TGS  and  TMM  will  receive 
investment  management  and  advisory 
services  from  TIMCO  nearly  identical  to 
those  currently  received  by  the  Original 
Managed  Accounts  under  an  identical 
fee  structure. 

5.  Keystone  Custodian  Funds,  Inc. 
("Keystone")  furnishes  investment 
management  and  advisory  services  to 
the  Aggressive  Stock  Trust  and  the  High 
Yield  Bond  Trust.  Keystone  is  a 
whollyowned  subsidiary  of  The 
Travelers  Corporation.  For  its  services 
to  the  Aggressive  Stock  Trust.  Keystone 
receives  variable  fees  beginning  at  an 
effective  annual  rate  of  .70%  of  the 
Trust's  average  daily  net  assets  and 
declining  as  assets  increase.  For  its 
services  to  the  High  Yield  Bond  Trust, 
Keystone  receives  variable  fees 
beginning  at  an  effective  annual  rate  of 
.50%  of  the  Trust's  average  daily  net 
assets  and  declining  as  assets  increase. 
In  addition.  Keystone  receives  2%  of  the 
gross  dividend  end  interest  income  of 
the  High  Yield  Bond  Trust.  Accounts 
TAS  and  TB  will  receive  investment 
management  and  advisory  services  from 
Keystone  identical  to  those  currently 
received  by  the  Original  Underlying 
Funds  under  an  identical  fee  structure. 

6.  The  Travelers  will  deduct  a  semi- 
annual administrative  charge  of  $15.  In 
addition  to  the  semi-annual 
assessments,  a  prorated  charge  will  be 
assessed  upon  the  maturity  date,  the 
death  of  the  annuitant,  or  upon 
surrender  of  the  contract.  The 
administrative  charge  will  be  made  to 
compensate  The  Travelers  for  the 
administrative  services  provided  to  the 
annuity  holders.  A  contingent  deferred 
sales  charge  of  5%  will  be  assessed  if  an 
amount  is  surrendered  within  five  years 
of  its  payment  date.  The  Travelers 
deducts  from  the  daily  net  asset  value  of 


each  of  the  managed  accounts  an 
amount,  computed  daily,  which  is  equal 
to  an  annual  rate  of  1.25%  to  compensate 
The  Travelers  for  its  assumption  of 
certain  risks.  This  charge  is  allocable 
approximately  0.50''^  to  mortality  risks, 
0.15%  to  ajiministrative  expense  risks, 
and  0.60%  to  distribution  expense  risks. 

7.  Travelers  Equity  Sales.  Inc. 
("TESI")  and  H.C.  Copeland  Financial 
Services,  Inc.  ("Copeland")  (together 
"Timers")  both  registered  investment 
advisers  affiliated  with  The  Travelers, 
provide  market  timing  services  to 
investors  in  the  Original  Manage 
Accounts  and  Account  U  (the  "Timed 
Annuity  Holders").  These  services  are 
rendered  pursuant  to  individual 
investment  advisory  agreements 
between  the  Timers  and  the  Timed 
Annuity  Holders  authorizing  the  Timers 
to  transfer  the  Timed  Annuity  Holder's 
accumulation  units  from  one  investment 
alternative  to  another  in  accordance 
with  timing  strategies  described  in  the 
advisory  contracts.  In  return  for  this 
service,  the  Timed  Annuity  Holders  pay 
the  Timers  a  fee,  calculated  as  a 
percentage  of  the  assets  that  are  timed. 
The  effective  annual  rate  for  TESI  is 
variable  and  declines  as  assets  increase. 
The  TESI  rate  is  2.0%  on  amounts  of  $1 
million  or  less,  1.5%  on  amounts  of  $1  to 
S5  million,  and  1.0"   im  amounts  of  more 
than  S5  million.  Copeland  charges  a  $30 
application  fee  and  1.25%  of  the  average 
daily  net  assets  that  it  times.  It  is 
anticipated  that  Copeland's  fee  will  be 
increased  to  1.67%  in  the  future.  One- 
fourth  of  the  annual  market  timing  fee  is 
due  each  quarter.  The  fee  for  the  market 
timing  service  is  not  an  asset  charge 
imposed  against  trust  (separate  account) 
assets,  nor  is  it  a  contract  charge  taken 
out  of  trust  (separate  account)  assets; 
owners  electing  this  service  can 
discontinue  it  at  any  time.  The  fee  is 
paid  only  by  those  contract  owners  who 
elect  the  market  timing  service,  who  pay 
the  Timers  directly  by  check  or  by  credit 
card.  Alternatively,  as  a  convenience    • 
offered  to  contract  owners  electing  the 
timing  service,  the  contract  owner  can 
pay  the  fee  by  arranging  for  quarterly 
partial  surrenders  of  contract  value,  and 
The  Travelers  will  remit  the  fee  to  the 
market  timing  service.  Such  partial 
surrenders  are  treated  like  all  other 
partial  surrenders:  they  are  reported  to 
the  Internal  Revenue  Service,  they  may 
be  taxable  as  income  to  the  policy 
owner,  and  they  may  be  subject  to  the 
10%  tax  penalty  for  early  withdrawal. 

8.  "Timed  Annuity  Holders,"  refers  to 
those  annuity  holders  who  receive 
market  timing  services  from  TESI  and 
Copeland.  There  may  be  other  annuity 
holders  who  utilize  a  market  timing 
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strategy,  and  these  annuity  holders 
would  remain  in  the  Original  Managed 
Accounts  and  the  Underlying  Funds  at 
the  time  of  the  transaction.  In  the  future. 
The  Travelers  may  direct  other  annuity 
holders  who  utiUze  market  timing 
strategy  to  the  New  Managed  Accounts. 

9.  Travelers  proposes  to  separate  the 
assets  allocable  to  the  Timed  Annuity 
Holders  from  the  assets  allocable  to  the 
ether  investors  in  the  Original  Managed 
Accounts  and  Account  U  ("Non-Timed 
Annuity  Holders  )  in  order  to  avoid  any 
possibility  that  switches  by  the  Timers 
adversely  effect  the  interests  of  Non- 
Timed  Annuity  Holders.  Travelers 
proposes  to  create  the  four  New  Manged 
Accounts,  which  will  be  substantially 
identical  to  the  accounts  and  funds  to 
which  the  Timed  Annuity  Holders 
currently  allocate  their  cash  value,  and 
to  require  those  Annuity  Holders  who 
wish  to  utilize  the  timing  programs 
offered  by  TESl  and  Copeland  to 
allocate  their  cash  values  to  these  new 
accounts. 

10.  At  least  30  days  before  the 
proposed  transactions  will  be 
consummated.  The  Travelers  will  notify 
all  Annuity  Holders  in  writing  of  the 
Company's  intention  to  efTect  the 
proposed  transactions.  Timed  Annuity 
Holders  will  be  informed  that  at  any 
time  prior  to  a  specified  date,  they  may 
notify  The  Travelers  that  they  do  not 
wish  to  have  their  cash  value  in  the 
Original  Managed  Accounts  or  the  UIT 
Sub-Accounts  transferred  to  the  New 
Managed  Accounts.  The  Timed  Annuity 
Holders  will  be  informed  that  any  such 
notification  will  serve  to  tenninate  their 
timing  agreement  with  either  TESI  or 
Copeland.  If  no  such  notification  is 
received  by  the  specified  date,  their 
cash  value  in  the  Original  Managed 
Accounts  or  the  UIT  Sub-Accounts  will 
be  transferred  to  the  New  Managed 
Accounts.  All  transfers  will  be  made  at 
net  asset  value.  The  letter  of  notification 
to  the  Annuity  Holders  will  be 
accompanied  by  new  prospectuses 
describing  the  New  Managed  Accounts 
in  addition  to  the  investment 
alternatives  currently  available  to 
Annuity  Holders. 

11.  The  contract  owners  will  be 
permitted  to  transfer  back  and  forth 
between  the  Original  and  Timed 
Accounts.  They  may  do  so  by  submitting 
a  transfer  form  or  by  telephone  transfer. 
There  are  no  contract  charges  for  these 
transfers;  however,  if  a  contract  owner 
transfers  from  a  market  timed  account 
to  an  untimed  account  this  terminates 
the  market  timing  agreement,  and  he 
would  have  to  execute  another  market 
timing  agreement  to  becom.e  market 


timed  again.  There  is  no  deferred  sales 
load  on  transfers. 

12.  The  Travelers  (or  affiliates)  will 
assume  all  costs  to  be  incurred  in 
effecting  these  transactions,  including 
the  expenses  of  establishing  the  New 
Managed  Accounts.  The  transactions 
Will  not  have  any  adverse  economic 
impact  on  the  interests  of  Annuity 
Holders  (either  Timed  Annuity  Holders 
or  .N'on-Timed  Annuity  Holders)  in  the 
Annuity.  The  transactions  will  have  no 
immediate  effect  on  the  total  amount  of 
fees  and  charges  assessed,  directly  or 
indirectly,  under  either  timed  or  non- 
timed  annuity  contracts.  However,  for 
certain  accounts  there  could  be  an 
adverse  impact  on  the  amount  of 
advisory  fees  actually  paid,  as  a  result 
of  the  breakpoints  in  certain  of  the 
advisory  fee  structures.  Accounts  GS 
and  MM  do  not  have  breakpoints  in 
their  advisory  fees.  The  Aggressive 
Stock  Trust  ('AST')  and  High-Yield 
Bond  Trust  CHYBT')  do  have 
breakpoints  in  their  advisory  fee 
structure,  but  their  asset  levels  have  not 
yet  reached  the  first  breakpoint. 
Accordingly,  separating  the  assets  will 
have  no  immediate  effect  on  the  actual 
amount  of  the  advisory  fees.  Applicants 
submit  that  the  potential  delay  in  the 
decrease  in  what  the  advisory  fee  would 
be  without  separating  the  timers  and 
non-timers  is  outweighed  by  the 
immediate  benefit  to  both  the  current 
Timed  and  Non-Timed  Annuity  Holders 
and  all  future  Timed  and  Non-Timed 
Annuity  Holders  by  enabling  The 
Travelers  to  continue  to  make  available 
the  timing  services  offered  by  TESI  and 
Copeland  while  avoiding  any  possibility 
that  switches  by  the  Timers  would  have 
an  adverse  or  prejudicial  impact  on  the 
interests  of  the  Non-Timed  Annuity 
Holders. 

13.  Each  Applicant  may  be  deemed  to 
be  an  affiliated  person  of  each  other  or 
an  affiliated  person  of  an  affiliated 
person  under  section  2(a)(3)  of  the  Act, 
and  the  proposed  transactions  may  be 
deemed  to  enteii  one  or  more  purchases 
or  sales  of  securities  or  property 
between  and  among  certain  Applicants. 
Therefore,  the  proposed  transactions 
may  require  an  exemption  from  section 
17(a)  of  the  1940  Act  pursuant  to  section 
17(b)  of  the  Act. 

14.  Applicants  submit  that  the  terms 
of  the  proposed  transactions,  including 
the  consideration  to  be  paid  and 
received,  are  reasonable  and  fair,  do  not 
involve  overreaching,  are  consistent 
with  the  investment  policies  of  each 
separate  account  and  of  each  of  the 
underlying  funds,  and  are  consistent 
with  the  general  purposes  of  the  1940 
Act. 


15.  The  transactions  will  be  effected 
in  conformity  with  section  22(c)  of  the 
1940  Act  and  rule  22c-l  thereunder,  so 
there  will  be  no  dilution  of  value  for  any 
of  the  accounts,  funds,  or  contract 
holders. 

16.  The  proposed  transactions  will 
benefit  both  the  current  Timed  and  Non- 
Timed  Annuity  Holders  and  all  future 
Timed  and  Non-Timed  Annuity  Holders 
by  enabling  The  Travelers  to  continue  to 
make  available  the  timing  services 
offered  by  TESI  and  Copeland  while 
avoiding  any  possibility  that  switches 
by  the  Timers  would  have  any  adverse 
or  prejudicial  impart  on  the  interests  of 
the  Non-Timed  Annuity  Holders.  This 
benefit  is  created  at  no  cost  to  existing 
interests  under  the  Annuity  because  The 
Travelers  (or  affiliates)  will  assume  all 
costs  relating  to  the  proposed 
transactions. 

17.  The  proposed  transactions  will 
result  in  Annuity  Holder  interests  which, 
in  economic  terms,  are  identical  to  such 
interests  immediately  prior  to  the 
proposed  transactions.  The  proposed 
transactions  will  not  generate  any 
extraordinary  cots  such  as  brokerage 
commissions  because  no  assets  will  be 
sold  in  the  open  market.  The  Travelers 
believes,  based  on  its  review  of  existing 
federal  income  tax  laws  and  regulations, 
that  the  transactions  will  not  have 
adverse  tax  consequences. 

18.  The  investment  objectives  of  the 
.New  Managed  Accounts  will  be  nearly 
identical  to  those  of  the  Original 
Managed  Accounts  and  the  Underlying 
Funds.  Furthermore,  Annuity  Holders 
will  be  fully  informed  of  the  terms  of  the 
proposed  transactions  th.n)ugh  the  letter 
notifying  them  of  the  transactions  and 
thorugh  the  prospectus  that  will 
accompany  that  letter. 

19  The  proposed  transaction  may  also 
be  deemed  to  be  a  transaction  that  is 
prohibited  under  section  17(d).  The 
proposed  transactions  would  involve 
simultaneous  purchase  and  sale 
transactions  by  a  number  of  registered 
companies,  and  each  such  purchase  and 
sale  transaction  is  dependent  on  the 
others.  Thus,  each  purchase  and  sale 
transaction  is  an  essential  aspect  of  a 
mere  comprehensive  plan,  and  in  this 
sense  such  transaction  may  be  deemed 
to  be  in  connection  with  a  joint 
participation  wit.nin  the  meaning  of 
section  17(d)  and  Rule  17d-l 
Accordingly.  Applicants  request  an 
order  pursuant  to  Rule  17d-l  to 
eliminate  any  question  of  compliance 
with  section  17(d|  and  Rule  17d-l. 

20.  Applicants  believe  that  the 
participation  of  the  Original  Managed 
Accounts,  the  Underlying  Funds,  the 
New  Managed  Accounts,  and  Account  U 
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will  be  on  an  equal  basis  and  will  not 
result  in  advantages  to  any  one  of  these 
investment  companies  to  the  detriment 
of  any  other  of  these  investment 
companies.  As  noted  above,  the 
proposed  transactions  will  not  involve 
the  liquidation  of  the  assets  of  the 
Original  Managed  Accounts  or  of  the 
Underlying  Funds  since  a  pro  rata 
portion  of  the  assets  of  the  Original 
Managed  Accounts  and  the  Underlying 
Funds  representing  the  interests  of  the 
Timed  Annuity  Holders  will  be 
transferred  to  the  New  Managed 
Accounts.  Thus,  none  of  the  investment 
companies  involved  in  the  proposed 
transactions  will  incur  any 
extraordinary  costs,  such  as  brokrage 
commissions,  in  effecting  the  transfer  of 
assets.  Further,  none  of  the  investment 
companies  will  bear  any  of  the  costs  of 
the  proposed  transactions.  Therefore, 
there  are  no  disparate  results  created  by 
these  transactions. 

21.  The  sale  of  portfolio  securities 
from  the  Underlying  Funds  to  Accounts 
TAS  and  TB  will  be  at  price  equal  to  the 
aggregate  net  asset  value  of  the  shares 
of  the  underlying  Funds  representing  the 
interests  of  the  Timed  Annuit\  Holders 
that  are  cancelled  (or  redeemed)  and  to 
the  aggregate  net  asset  value  of  the 
accumulation  units  issued  by  Accounts 
TAS  and  TB.  Similarly,  the  aggregate  net 
asset  value  of  the  accumulation  units  of 
the  Original  Managed  Accounts  that  are 
cancelled  (or  redeemed)  will  equal  the 
value  of  the  assets  transferred  to 
Accounts  TGS  and  TMM  and  the 
aggregate  net  asset  value  of  the 
accumulation  units  issued  by  Accounts 
TGS  and  TMM.  Thus,  there  will  be  no 
dilution  of  value  for  any  of  the 
investment  companies  involved  in  the 
proposed  transactions. 

22.  Applicants  believed  that  the 
proposed  transactions  will  result  in 
benefits  to  the  investment  companies 
involved,  and  that  no  benefits  will  inure 
to  The  Travelers  to  the  detriment  of  the 
investment  companies.  The  proposed 
transactions  will  permit  The  Travelers 
to  continue  to  make  available  the  timing 
services  offered  by  TESl  and  Copeland 
while  avoiding  any  possibility  that 
switches  by  the  Timers  would  have  any 
adverse  or  prejudicial  impact  on  the 
interests  of  the  Non-Timed  Annuity 
Holders.  Thus,  the  Timed  Annuity 
Holders  will  be  able  to  continue  to  take 
advantage  of  the  timing  services,  and 
the  Non-Timed  Annuity  Holders  will  not 
be  exposed  to  any  adverse  or  prejudicial 
impact  as  a  result  of  switches  by  the 
Timers.  Moreover,  the  interests  of 
Annuity  Holders  will  not  be  adversely 
affected  because  there  should  be  no  tax 
liabilities  stemming  from  the  proposed 


transactions  and  because  The  Travelers 
will  assume  all  costs  relating  to  the 
proposed  transactions.  Accordingly,  no 
benefits  will  inure  to  any  party  to  the 
detriment  of  any  other,  and  no  party  will 
participate  in  the  transactions  on  a  basis 
different  from  or  less  advantageous  than 
that  of  any  other  party. 

23.  Therefore,  Applicants  submit  that 
the  terms  of  the  proposed  transactions 
meet  all  of  the  requirements  of  section 
17(d)  of  the  1940  Act  and  Rule  17d-l 
thereunder  and  that  an  Order  should  be 
granted  permitting  the  proposed 
transactions  pursuant  to  those 
provisions. 

24.  Applicants  seek  an  order  pursuant 
to  section  6(c)  of  the  1940  Act  granting 
exemptions  from  sections  26(a)(2)  and 
27(c)(2)  of  the  1940  Act  to  permit  the 
deduction  of  a  mortality  and  expense 
risk  charge  from  the  assets  of  Accounts 
TGS,  TMM,  TAS,  and  TB  (collectively, 
the  "New  Managed  Accounts"). 

25.  Applicants  submit  that  The 
Travelers  is  entitled  to  reasonable 
compensation  for  its  assumption  of 
mortality  and  expense  risks.  Applicants 
represent  that  the  charge  of  1.25%  under 
the  contracts  made  for  mortality  and 
expense  risks  is  consistent  with  the 
protection  of  investors  because  it  is  a 
reasonable  and  proper  insurance  charge. 
In  return  for  this  amount  The  Travelers 
guarantees  certain  risks  in  the  contracts. 
The  mortality  and  expense  risk  charge  is 
a  resonable  charge  to  compensate  The 
Travelers  for  the  risk  that  annuitants 
under  the  contracts  will  live  longer  as  a 
group  than  has  been  anticipated  in 
setting  the  annuity  rates  guaranteed  in 
the  contracts,  for  the  risk  that 
administrative  expenses  will  be  greater 
than  amounts  derived  from  the 
administrative  charge,  and  for  the  risk 
that  the  amounts  realized  from  the 
contingent  deferred  sales  charge  will  be 
insufficient  to  cover  actual  distribution 
expenses. 

26.  The  Travelers  represents  that  the 
charge  of  1.25%  for  mortality  and 
expense  risks  assumed  by  The  Travelers 
is  within  the  range  of  industry  practice 
with  respect  to  comparable  annuity 
products.  This  representation  is  based 
upon  The  Travelers  analysis  of  publicly 
available  information  about  similar 
industry'  products,  taking  into 
consideration  such  factors  as  current 
charge  levels,  the  existence  of  charge 
level  guarantees,  and  guaranteed 
annuity  rates.  The  Travelers  will 
maintain  at  its  administrative  offices, 
available  to  the  Commission,  a 
memorandum  setting  forth  in  detail  the 
products  of,  its  comparative  survey. 

27.  Applicants  acknowledge  that  the 
surrender  charge  may  be  insufficient  to 


cover  all  costs  relating  to  the 
distribution  of  the  contracts.  Applicants 
also  acknowledge  that  if  a  profit  is 
realized  from  the  mortality  and  expense 
risk  charge,  all  or  a  portion  of  such  profit 
may  be  viewed  by  the  Commission  as 
being  offset  by  distribution  expenses  not 
reimbursed  by  the  sales  charge. 
Notwithstanding  the  foregoing.  The 
Travelers  has  concluded  that  there  is  a 
reasonable  likelihood  that  the  proposed 
distribution  financing  arrangements  will 
benefit  the  New  Managed  Accounts  and 
the  Timed  Annuity  Holders.  The  basis 
for  that  conclusion  is  set  forth  in  a 
memorandum  which  will  be  maintained 
by  The  Travelers  at  its  administrative 
offices  and  will  be  available  to  the 
Commission.  The  Travelers  represents 
that  each  of  the  New  Managed  Accounts 
will  have  a  board  of  directors,  a 
majority  of  whom  are  not  interested 
persons  of  the  separate  account, 
approve  any  plan  under  Rule  12b-l  to 
finance  distribution  expenses. 

28.  Applicants  request  exemptions 
from  sections  26(a]|2)  and  27(c)(2)  to  the 
extent  necessary  to  permit  the  daily 
deduction  from  the  assets  of  the  .New 
Managed  Accounts  of  the  1.25%  charge 
described  herein.  For  the  reasons  set 
forth  above,  Applicants  believe  that  the 
exemptions  requested  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
lonathan  G.  Katz, 
Secretary. 
[FR  Doc.  87-19715  File  8-26-87;  8:45  am] 
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[File  No.  1-6037] 

Issuer  Delisting;  Application  to 
Withdraw  From  Listing  and 
Registration;  Guardian  Industries 
Corp. 


August  21.  1987. 

Guardian  Industries  Corp. 
("Company"),  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  pursuant  to  section  12(d)  of 
the  Securities  Exchange  Act  of  1934 
("Act")  and  Rule  12d2-2(d)  promulgated 
thereunder,  to  withdraw  its  11%%  Notes 
due  March  1, 1993,  from  listing  and 
registration  on  the  New  York  Stock 
Exchange,  Inc.  ("NYSE"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
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listing  and  registration  include  the 
following: 

As  of  January'  1, 1987.  $50  million 
principal  amount  of  the  Notes  were 
beneficially  owned  by  approximately  30 
persons.  In  a  letter  dated  June  2, 1987. 
the  Company  made  an  offer  to  the 
holders  of  the  Notes  to  purchase  the 
Notes.  In  response  to  this  offer,  $34.39 
million  of  the  $50  milUon  principal 
amount  of  Notes  originally  outstanding 
were  purchased  by  the  Company  and 
are  no  longer  outstanding.  After 
completion  of  the  purchases  made  by 
the  Company  pursuant  to  the  offer  to 
purchase.  12  persons  beneficially  owned 
and  continued  to  own  the  $15.61  million 
principal  amount  of  Notes  that  remain 
outstanding.  Trading  in  the  Notes  has 
been  virtually  nonexistent,  based  on  no 
reports  of  trading  activity  in  the  Notes 
over  the  New  York  Stock  Exchange 
since  the  issuance  of  the  Notes  in  1983 
and  apparently  no  inter-dealer  trades 
since  at  least  the  end  of  1986. 

The  current  Noteholders  did  not 
respond  to  the  offer  to  purchase  their 
Notes,  and  more  than  99^  of  the 
principal  amount  of  the  outstanding 
Notes  are  held  by  four  institutions.  The 
heavy  concentration  of  the  Notes  in  the 
hands  of  these  four  institutions  makes  it 
highly  unlikely  that  an  active  market  in 
the  Notes  could  develop.  Because  of  the 
small  number  of  holders  of  the  Notes, 
the  lack  of  any  recorded  trading  acti\'ity 
in  the  Notes  in  the  past  several  years, 
the  high  concentration  of  Note  holdings 
in  the  hands  of  four  institutions,  the 
relatively  small  principal  amount  of  the 
Notes  outstanding  and  the  assumed 
disinclination  of  the  current  holders  of 
the  Notes  to  trade,  the  Company 
believes  that  it  is  extremely  unlikely 
that  any  significant  trading  in  the  Notes 
will  occur  in  the  future. 

The  Company  has  been  advised  by 
Shearson  Lehman  Brothers  that  they  are 
prepared  to  continue  to  make  a  market 
in  the  Notes  regardless  of  any  delisting 
of  the  Notes  to  the  extent  that  a  holder 
intends  to  dispose  of  the  Notes.  Thus  the 
delisting  of  the  Notes  should  not  result 
in  holders  of  the  Notes  being  "locked 
into"  their  investment. 

Any  interested  person  may.  on  or 
before  September  14,  1987,  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  Washington. 
DC  20549,  facts  bearing  upon  whether 
the  application  has  been  made  in 
accordance  with  the  rules  of  the 
Exchange  and  what  terms,  if  any,  should 
be  imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 


Commission  detennines  to  order  a 
hearing  on  the  matter. 

For  the  Comimission.  bv  (he  Division  of 

Marl^tt  Reguiaiion,  pursuant  to  delegated 
authority 

Jonathan  G.  Katz, 

Secretary. 

IFR  Doc  87-19662  Filed  8-26-87;  845  am] 

BILUNG  CODE  S010-01-M 


OFFICE  OF  SCIENCE  AND 
TECHNOLOGY  POUCY 

White  House  Science  Council  (WHSC); 
Meeting 

The  White  House  Science  Council,  the 
purpose  of  which  is  to  advise  the 
Director.  Office  of  Science  and 
Technology  Policy  (OSTP),  will  meet  on 
September  17  and  18. 1987  in  Room  5104. 
New  Executive  Office  Building. 
Washington,  E>C.  The  meeting  will  begin 
at  6:00  p.m.  on  Setpember  17,  recess  and 
reconvene  at  8:00  a.m.  on  September  18, 
1987.  Following  is  the  proposed  agenda 
for  the  meeting: 

(1)  Briefing  of  the  council,  by  the 
Assistant  Directors  of  OSTP,  on  the 
current  activities  of  OSTP. 

(2J  Briefing  of  the  Council  by  OSTP 
personnel  and  personnel  of  other 
agencies  on  proposed,  ongoing,  and 
completed  panel  studies. 

(3)  Discussion  of  composition  of 
panels  to  conduct  studies. 

The  September  17  session  and  a 
portion  of  the  September  18  session  will 
be  closed  to  the  public. 

The  briefing  on  some  of  the  current 
activities  of  OSTP  necessarily  will 
involve  discussion  of  material  that  is 
formally  classified  in  the  interest  of 
national  defense  or  for  foreign  policy 
reasons.  This  is  also  true  for  a  portion  of 
the  briefing  on  panel  studies.  As  well,  a 
portion  of  both  of  these  briefings  will 
require  discussion  of  internal  personnel 
procedures  of  the  Elxecutive  Office  of 
the  President  and  information  which,  if 
prematurely  disclosed,  would 
significantly  frustrate  the 
implementation  of  decisions  made 
requiring  agency  action.  These  portions 
of  the  meeting  will  be  closed  to  the 
public  pursuant  to  5  U.S.C.  552  b.(c)  (1), 
(2),  and(9i(B). 

A  portion  of  the  discussion  of  panel 
composition  will  necessitate  the 
disclosure  of  information  of  a  personal 
nature  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 
Accordingly,  this  portion  of  the  meeting 
w^ill  also  be  closed  to  the  public, 
pursuant  to  5  U.S.C.  552  b.{c)(6). 

Because  of  the  security  in  the  New 
Executive  Office  Building,  persons 


wishing  to  attend  the  open  portion  of  the 
meeting  should  contact  Barbara  J. 
Diering.  at  (202)  456-7740.  prior  to  3:00 
p.m.  on  September  16, 1987.  Mrs.  Diering 
is  also  available  to  provide  specific 
information  regarding  time,  place  and 
agenda  for  the  open  session. 
Jooathan  F.  Tbomp«on. 

Executive  Assistant.  Office  of  Science  and 
Technology  Policy. 

August  13. 1987. 

[FR  Doc.  87-19611  Filed  8  -26-87;  145  am] 

BILLING  CODE  3170-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

[CGD  87-059] 

Meeting  of  ttie  Coast  Guard  Academy 
Advisory  Committee 

aoei«CY:  Coast  Guard.  DOT. 
ACTION:  Open  meeting. 

SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-163:  5  U.S.C  App.  I]  notice  is 
hereby  given  of  a  meeting  of  the  Coast 
Guard  Academy  Advisory  Committee  to 
be  held  in  Hamilton  Hall  at  the  U.S. 
Coast  Guard  Academy,  New  London, 
CT,  on  Monday  and  Tuesday.  October  5 
and  6. 1987.  The  open  sessions  on 
Monday  will  be  held  from  10:30  a.m.  to 
11:45  a.m.  and  1:45  p.m.  to  3:15  p.m. 
Open  sessions  will  be  held  on  Tuesday 
from  9:00  a.m.  to  10:30  a.m.  and  3:30  p  m. 
to  4:30  p.m.  The  agenda  for  this  meeting 
will  include: 

1.  Faculty 

2.  Curricula 

The  Coast  Guard  Academy  Advisory 
Committee  was  established  in  1937  by 
Pub.  L  75-38  to  advise  on  the  course  of 
instruction  at  the  Academy  and  to  make 
recommendations  as  necessary. 

Attendance  is  open  to  the  interested 
public.  With  advance  notice,  members 
of  the  public  may  present  oral 
statements  at  the  meeting. 

Persons  wishing  to  attend  or  present 
oral  statements  at  the  meeting  should 
notify  the  U.S.  Coast  Guard  Academy 
not  later  than  the  day  before  the 
meeting.  Any  member  of  the  public  may 
present  a  written  statement  to  the 
Committee  at  any  time. 

FOR  FURTMCR  INFORMATIOM  COMTACT: 

C.APT  David  A  Sandell.  USCG.  Dean  of 
Academics/Executive  Secretary  of  the 
Academy  Advisory  Committee,  U.S. 
Coast  Guard  Academy,  New  London, 
CT  06320,  phone  (203]"444-8275, 
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Issued  in  Washington,  DC  on  August  24, 
1987. 

T.T.  Matteson, 

Rear  Admiral,  U.S.  Coast  Guard,  Chief.  Office 

of  Personnel. 

|FR  Doc  87-19669  Filed  8-26-87:  8:45  am] 

BILUNQ  CODE  4810-14-M 


[CGD87-061] 

Meeting;  Eighth  Coast  Guard  District 
Industry  Day 

agency:  Coast  Guard,  DOT. 
action:  Notice  of  meeting. 

summary:  On  14  October  1987,  the 
Commander,  Eighth  Coast  Guard 
District  will  sponsor  an  Industry  Day 
program  to  provide  for  an  exchange  of 
ideas,  opinions  and  information 
concerning  developments  affecting  the 
Coast  Guard  and  the  maritime 
community  as  well  as  related  industries. 
The  Industry  Day  program  will  be  held 
at  the  Holiday  Inn  Crowne  Plaza  in 
Houston,  Texas. 

The  format  for  the  day  will  be  as 
follows: 

7:15  am    Registration  begins. 

8:00  am     General  session:  greeting, 
opening  remarks. 

8:4,5  am  Group  discussions:  four  separate, 
small  group  discussions  focusing  on  the  Deep 
Sea  Industry.  Offshore  Oil/Support  Industry. 
Towing  Industry  and  Shore  Side  Facilities. 

11:15  am     No  host  cocktails. 

12:00  pm     No  host  lunch  (cost  $15.00). 

2:00  pm     Resume  small  group  discussions. 

3:00  pm  General  session;  closing  remarks, 
adjournment. 

Tentative  topics  of  discussion  for  the 
small  groups  are: 

a.  Status  of  Benvick  Bay  High  Water 
regulations 

b.  Port  Security  Card  program 

c.  Coast  Guard  reorganization  Marine 
Safety  Office  New  Orleans/Marine 
Safety  Office  Morgan  City 

d.  Port  Readiness  Committees 

e.  Tank  Barge  Navigation  Lights,  use  of 
portable  cable 

f.  MARPOL  Annex  II 

g.  Port  Access  Route  Study,  Freeport,  TX 
h.  Vessel  Traffic  Service  New  Orleans 

Surveillance  Expansion  Project 
i.  Certificates  of  Alternative  Compliance 
j.  Special  Purpose  Vessels  (i.e.,  liftboats, 

dive  boats,  etc.) 

Persons  desiring  to  attend  the  program 
are  encouraged  to  provide  additional 
topics  for  consideration.  Preregistration 
for  the  program  is  required.  Contact  the 
below  named  officer  to  submit  topics  for 
discussion  and  to  obtain  registration 
forms.  Topic  suggestions  and  lunch 
reservations  must  be  received  by  1 
October  1987. 


date:  14  October  1987,  8:00  am  to  5:00 

pm. 

FOR  FURTHER  INFORMATION  CONTACT: 

LCDR  Dean  W.  Kutz.  USCG,  c/o 
Commander  (mvs).  Eighth  Coast  Guard 
District,  Hale  Boggs  Federal  Building, 
Room  1341.  500  Camp  Street,  New 
Orleans,  LA  70130-3396;  telephone 
number  (504)  589-€271. 

Dated;  August  20, 1987. 
).D.  Sipes. 

Captain.  U.S.  Coast  Guard,  Commander,  8th 

Coast  Guard  District.  Acting. 

[FR  Doc.  87-19670  Filed  8-26-87;  8:45  am] 

BILUNG  CODE  4910-1«-M 


Federal  Highway  Administration 

Environmental  Impact  Statement; 
Tippecanoe  County,  IN 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  has 
been  prepared  for  the  proposed 
relocation  of  US  231  in  and  around  the 
cities  of  Lafayette  and  West  Lafayette, 
Tippecanoe  County,  Indiana. 
FOR  further  information  CONTACT: 
Mr.  James  E.  Threlkeld,  District 
Engineer.  Federal  Highway 
Administration,  Federal  Office  Building, 
575  North  Pennsylvania  Street,  Room 
254,  Indianapolis,  Indiana  46204. 
Telephone;  317/269-7494. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  Indiana 
Department  of  Highways,  has  prepared 
an  environmental  impact  statement 
(EIS)  on  a  proposal  to  relocate  US  231 
and  construct  a  new  bridge  over  the 
Wabash  River.  The  new  roadway  will 
be  a  major  arterial  with  two  12-foot 
lanes  and  10  foot  paved  shoulders. 
Certain  segments  of  the  roadway  will 
have  a  26  foot  median.  The  typical  right- 
of-way  will  be  300  feet.  The  proposed 
bridge  across  the  Wabash  River  will  be 
approximately  2000  feet  long  and 
approximately  100  feet  wide. 

The  proposed  action  has  a  total  of  5 
"build"  alternatives  under 
consideration.  Three  of  the  five 
alternatives  compose  the  southern 
portion  of  the  overall  project.  These  are 
A,  B  and  C  while  the  other  two  (Line  1 
and  2)  consist  of  the  northern  portion. 
Line  A — 5.5  miles 
Line  B — 3.4  miles 
Line  C — 3.5  miles 
Line  1—4.7  miles 
Line  2 — 4.2  miles 

All  of  the  southern  three  alternates 
begin  at  either  CR  350S  or  CR  550S  and 


end  at  the  South  River  Road.  The  two 
alternatives  north  of  the  river  begin  at 
South  River  Road  and  terminate  at  US 
52  and  Cumberland  Avenue. 

The  project  has  been  coordinated  with 
the  following:  U.S.  Department  of 
Interior,  Indiana  Department  of  Natural 
Resources,  U.S.  Fish  and  Wildlife 
Service,  U.S.  Soil  Conservation  Service, 
Indiana  Aeronautics  Commission, 
Indiana  Geological  Survey.  Department 
of  Environmental  Management,  Glenn 
A.  Black  Laboratory  of  Archaeology, 
Department  of  Anthropology  of  Ball 
State  University,  city  of  West  Lafayette, 
city  of  Lafayette,  Tippecanoe  County 
Area  Plan  Commission,  Division  of 
Aeronautics.  Public  information 
meetings  were  held  on  March  24,  25  & 
26, 1987.  In  addition,  the  opportunity  for 
a  public  hearing  will  be  advertised. 
Public  notice  will  be  given  of  the  time 
and  place  of  the  public  hearing.  The 
draft  EIS  is  available  for  public  and 
agency  review  and  comment.  At  this 
point  in  the  planning  process,  it  is  not 
expected  that  a  formal  scoping  meeting 
will  be  held. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  that  all  significant  issues 
are  identified,  comments  and 
suggestions  are  invited  from  all 
interested  parties.  Agencies, 
organizations,  and  individuals 
interested  in  submitting  comments 
and/or  questions  should  direct  them  to 
FHWA  at  the  address  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

Issued  on:  August  18, 1987. 
James  E.  Threlkeld, 
District  Engineer. 
[FR  Doc.  87-19707  Filed  8-26-87;  8:45  am] 

BILLING  CODE  4910-22-11 


National  Highway  Traffic  Safety 
Administration 

Petitions  for  Exemptions  From  the 
Vehicle  Theft  Prevention  Standard; 
General  Motors 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 

ACTION:  Grant  of  petition  to  modify  an 

exemption. 

summary:  This  notice  grants  the  petition 
by  General  Motors  (GM)  to  modify  an 
existing  exemption  from  the  marking 
requirements  of  the  vehicle  theft 
prevention  standard  for  the  Cadillac 
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Allante  car  line.  The  agency  has 
determined  that  the  antitheft  device  that 
was  the  subject  of  this  petition  is  likely 
to  be  as  effective  in  reducing  and 
deterring  motor  vehicle  theft  as  would 
compliance  with  the  parts  marking 
requirements  of  the  standard. 
DATE:  The  modification  granted  by  this 
notice  becomes  effective  August  27, 
1987.  This  means  that  GM  may  install 
the  antitheft  devices  that  were  the 
subject  of  this  modification  petition  in 
its  1988  model  year  Allantes. 
SUPPLEMENTARY  INFORMATION:  On 
November  5, 1985,  General  Motors  (GM) 
petitioned  the  agency  for  an  exemption 
from  the  parts  marking  requirements  of 
the  vehicle  theft  prevention  standard  (49 
CFR  Part  541),  under  section  605  of  the 
Motor  Vehicle  Information  and  Cost 
Savings  Act.  On  January  7, 1986,  (51  FR 
706),  NITTSA  published  an  interim  final 
rule  establishing  procedures  for 
manufacturers  petitioning  to  exempt 
their  high-theft  carlines  from  the  parts- 
marking  standard,  and  to  modify 
existing  exemptions.  On  February  7, 
1986,  in  response  to  the  interim  rule,  GM 
submitted  supplemental  information  in 
connection  with  its  petition.  On  June  16, 
1986.  NHTSA  published  a  notice 
granting  GM's  exemption  petition;  51  FR 
21823. 

On  October  3. 1986,  GM  requested  a 
modification  of  the  exemption  grant 
with  respect  to  the  Allante  car  line.  The 
company  supplemented  its  modification 
petition  through  a  letter  dated  January 
19, 1987.  NHTSA  reviewed  GM's 
submissions  and  determined  that  the 
petition  contained  all  the  information 
required  under  §  543.9.  and  met  the  form 
required  under  §  543.5(b)  of  the  antitheft 
exemption  regulations. 

The  Modification  Petition 

The  Allante  is  a  convertible  two- 
seater  with  a  removable  hardtop.  GM 
currently  installs  an  optional  antitheft 
system  on  certain  Buick.  Cadillac,  and 
Oldsmobile  models.  The  company 
installed  the  same  system  as  standard 
equipment  on  the  1981  through  1985 
Chevrolet  Corvette,  and  the  1984 
through  1985  Cadillac  Eldorado 
convertible.  The  company  calls  that 
system  the  Theft  Deterrent  System  (or 
TDS).  For  the  Allante  carline,  GM 
requests  NHTSA's  approval  to 
substitute  TDS  for  the  Forced  Entry/ 
VATS  system  that  was  the  subject  of  the 
June,  1986  exemption  grant. 

According  to  GM's  modification 
petition,  a  driver  arms  TDS  by  removing 
the  ignition  key,  locking  either  door  with 
the  power  lock  switch,  and  closing  the 
doors.  Locking  the  door  by  using  the  key 
or  the  mechanical  door  lock  does  not 


arm  the  system.  TDS  also  has  a  flashing 
light  on  the  instrument  panel  to  remind  a 
driver  to  begin  the  arming  sequence.  The 
TDS  light  burns  steadily  between  the 
time  the  driver  starts  to  arm  the  system 
until  "shortly  after"  the  last  door  is 
closed.  A  driver  may  disarm  TDS  by 
unlocking  either  of  Allante's  doors  from 
the  outside  with  the  proper  key. 

If  a  person  attempts  to  enter  a  TDS- 
equipped  vehicle  without  the  proper  key. 
the  horn  sounds  "intermittently  and  (the 
vehicle's)  exterior  lights  flash. '  After 
two-to-four  minutes,  the  audible  and 
visual  warning  sequence  stops 
automatically.  If  someone  disturbs  the 
door  or  door  lock  assembly  again  before 
the  system  is  properly  disarmed,  the 
warning  sequence  begins  again.  Even  if 
a  person  were  to  make  an  unauthorized 
entry  into  the  TDS-equipped  Allante.  the 
starter  circuit  remains  inoperative  until 
the  system  is  properly  disarmed. 

The  system  for  which  the  Allante  has 
previously  been  granted  an  exemption 
consisted  of  this  TDS  system  and  a 
starter-interrupt  feature.  This  starter- 
interrupt  feature  was  activated  by  a 
coded  pellet  in  the  ignition  key.  This 
starter-interrupt  could  only  be 
overridden  if  a  key  with  a  properly 
coded  pellet  was  inserted  in  the  ignition. 

NCIC/NA  TB  Theft  Data 

The  1985  Corvette  has  the  same  theft 
deterrent  system  that  GM  plans  to 
install  on  the  Allante  carline  under  this 
modification  petition.  The  National 
Crime  Information  Center  (NCIC)  is  the 
data  base  from  which  NHTSA  draws 
motor  vehicle  theft  data  for  the  purpose 
of  determining  theft  rates.  For  thefts  of 
the  model  year  1985  Con,'ette  in 
calendar  year  1985,  NCIC  data  show  a 
theft  rate  of  14.7%.  compared  with  a 
theft  rate  for  the  1984  Corvette  of  12.7%. 
Based  on  this  data,  there  appears  to  be 
an  increase  in  the  Corvette  theft  rate 
from  1984  to  1985  of  14%.  The  National 
Automobile  Theft  Bureau  (NATB)  data 
also  show  an  increase  in  that  carline's 
theft  rate  from  8.3%  for  model  year  1984 
Corvettes  to  9.1%  for  model  year  1985, 
an  increase  of  9.6%. 

GM  states  that  in  assessing  continuing 
theft  rates,  both  NCIC  and  NATB  used  a 
calculation  method  Congress  set  out  for 
making  an  initial  determination  whether 
a  carline  is  a  high-theft  line.  That 
method  requires  the  agency  to  combine 
theft  data  for  1983/84,  and  to  use  model 
year  thefts  occurring  in  the  calendar 
year  that  is  equivalent  to  the  model 
year.  GM  argues  that  this  is  not  the  best 
method  for  companng  theft  rates  after 
NHTSA  has  made  the  initial  high-theft 
determination.  The  company  states  that 
a  better  method  is  to  calculate  theft 
rates  from  a  period  beginning  with  the 


day  on  which  a  manufacturer  introduces 
the  high-theft  carline  through  December 
31  of  the  calendar  year  corresponding  to 
the  model  year.  GM  argues  that  if 
NHTSA  were  to  accept  that  period  from 
which  to  draw  its  data,  the  data  would 
show  that  the  theft  rate  for  model  year 
1985  Corvettes  decreased  4%  from  1984. 

First,  if  NHTSA  were  to  adopt  GM's 
method  for  calculating  a  lines 
continuing  susceptibility  to  theft, 
consistency  would  necessitate  using  that 
method  for  calculating  all  theft  rates 
related  to  the  exemption  proceedings. 
Second,  the  statutory'  method  for 
calculating  theft  rates  for  the  purpose  of 
determining  whether  vehicles  are  high 
theft  provides  the  agency  and  the 
industry  with  a  defined  period  for  which 
data  respecting  iheft  rates  will  be 
collected.  This  definition  makes  the 
process  of  assessing  theft  rates  a 
predictable  and  an  administratively 
efficient  one  for  the  industry.  NHTSA. 
and  the  various  entities  that  examine 
theft  data.  Therefore.  NHTSA  declines 
GM's  suggestion  to  assess  theft  data 
based  on  the  date  a  manufacturer 
introduces  a  given  model. 

The  agency  notes  that  in  its  review  of 
GM's  initial  exemption  petition  for  the 
Allante  and  Corvette.  NHTSA  reviewed 
a  study  of  the  antitheft  system  which  is 
the  subject  of  this  modification  petition. 
NHTSA's  evaluation  of  that  study  and 
of  other  available  theft  data  showed 
effectiveness  varying  from  7.8%  to  54.4% 
for  this  system  when  it  was  installed  in 
Buick,  Cadillac,  and  Oldsmobile  models. 
On  the  other  hand,  the  theft  rate  rose 
when  the  system  was  installed  in  the 
Corvette.  Such  data  reasonably  suggest 
that,  at  least  between  the  first  and 
second  model  years  of  the  current 
Corvette,  factors  other  than  the  theft 
deterrence  and  reduction  properties  of 
this  system  played  a  larger  role  in 
determining  the  theft  rate  for  the 
Corvette. 

The  parts-marking/ATS  program  is 
new,  and  because  of  limited  experience 
with  antitheft  systems.  NHTSA 
continues  to  assert  that  proper 
assessment  of  the  theft  deterrence  and 
reduction  properties  of  a  system 
depends  on  the  accumulation  of  several 
years  of  data  on  the  vehicle  theft 
standard  and  antitheft  devices. 

Agency  Determinations 

Based  on  substantial  evidence,  the 
agency  has  determined  that  installing 
GM's  device  in  this  new  car  line  is  likely 
to  be  as  effective  in  reducing  and 
deterring  vehicle  theft  as  are  the  Part 
541  marking  requirements.  This 
determination  is  based  on  the 
information  GM  submitted  with  its 
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modification  petition  and  on  other 
available  information.  The  agency 
believes  that  the  modified  device  will 
provide  the  types  of  performance  listed 
in  §  543.6(a)(2),  i.e.,  promote  activation, 
attract  attention  to  unauthorized  entries, 
prevent  defeating  or  circumventing  of 
the  device  by  unauthorized  persons, 
prevent  operation  of  the  vehicle  by 
unauthorized  entrants,  and  ensure  the 
reliability  and  durability  of  the  device. 

As  required  by  §§  543.6  and  543.9(b), 
the  agency  also  finds  that  GM  has 
provided  adequate  reasons  for  its  belief 
that  the  antitheft  device  will  reduce  and 
deter  theft.  This  conclusion  is  based  on 
the  information  GM  provided  on  its 
device.  The  agency  notes  also  that 
methods  of  encouraging  use  and 
preventing  defeat  of  the  GM  antitheft 
device  are  similar  to  the  methods 
employed  in  the  1984  Nissan  300  ZX 
device.  NCIC  data  which  the  agency 
reviewed  in  connection  with  the  interim 
final  rule  and  discussed  in  the  preamble 
to  that  document  revealed  that  the  theft 
rate  for  the  1984  300  ZX  was  50%  less 
than  that  of  the  1983  280  ZX  models 
which  had  no  such  device. 

While  the  agency  can  make  no 
prediction  that  the  GM  antitheft  system 
will  reduce  and  deter  theft  to  the  same 
extent  as  the  Nissan  device,  NHTSA 
believes  that  TDS  will  be  effective  in 
accomplishing  these  goals.  GM  stated  in 
its  modification  petition  that  it  believes 
its  antitheft  device  will  reduce  and  deter 
theft  at  least  to  the  same  extent  as 
complying  with  Part  541  would. 

The  agency  reiterates  that  the  limited 
data  on  the  effectiveness  of  the  pre- 
standard  parts  marking  programs  make 
it  difficult  at  this  early  stage  of  the  theft 
standard's  implementation  to  compare 
the  effectiveness  of  an  antitheft  device 
with  the  effectiveness  of  compliance 
with  the  theft  prevention  standard.  The 
statute  clearly  requires  such  a 
comparison,  which  the  agency  has  made 
on  the  basis  of  the  limited  data 
available. 

NHTSA  notes  that  if  GM  wishes  in  the 
future  to  modify  the  device  on  which 
this  exemption  is  based,  the  company 
may  have  to  submit  a  petition  to  modify 
the  exemption.  Section  543.7(c)  states 
that  a  Part  543  exemption  applies  only  to 
vehicles  that  belong  to  a  line  exempted 
under  this  Part  and  equipped  with  the 
antitheft  device  on  which  the  line's 
exemption  was  based.  Further, 
§  543.9(b)(2)  provides  for  the  submission 
of  petitions  "(t)o  modify  an  exemption  to 
permit  the  use  of  an  antitheft  device 
simiilar  to  but  differing  from  the  one 
specified  in  that  exemption." 

The  agency  wishes  to  minimize  the 
administrative  burden  which 
§  543.9(b)(2)  could  place  on  exempted 


vehicle  manufacturers  and  itself.  The 
agency  did  not  intend  that  Part  543 
require  the  submission  of  a  modification 
petition  for  any  and  every  change  in  the 
components  or  design  of  an  antitheft 
device.  The  significance  of  many  such 
changes  could  be  de  minimis.  Therefore, 
NHTSA  suggests  that  if  GM 
contemplates  making  any  changes  the 
effects  of  which  might  be  characterized 
as  de  minimis,  then  the  company  should 
consult  the  agency  before  preparing  and 
submitting  a  petition  to  modify. 

(15  U.S.C.  2025,  delegation  of  authority  at  49 
CFR  1.50) 

Issued  on:  August  24, 1987. 

Diane  K.  Steed, 

Administrator. 

[FR  Doc.  87-19663  Filed  8-26-87;  8:45  am] 
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[Docket  No.  IP  87-04;  Notice  2] 

Grant  of  Petition  for  Determination  of 
inconsequential  Noncompliance; 
Michelin  Tire  Corp. 

This  notice  grants  the  petition  by 
Michelin  Tire  Corporation,  of 
Woodbury,  New  "York,  to  be  exempted 
from  the  notification  and  remedy 
requirements  of  the  National  Traffic  and 
Motor  Vehicle  Safety  Act  (15  U.S.C.  1381 
et  seq.)  for  an  apparent  noncompliance 
with  49  CFR  571.109.  New  Pneumatic 
Tires.  The  basis  of  the  grant  is  that  the 
noncompliance  is  inconsequential  as  it 
relates  to  motor  vehicle  safety. 

Paragraph  34.3(0  of  Standard  No.  109, 
requires  the  words  "tubeless"  or  "tube 
type"  as  applicable  to  be  permanently 
molded  into  or  onto  both  sidewalls  of 
tires.  During  the  period  June  27, 1986,  to 
January  9, 1987,  Michehn  Tire 
Corporation  manufactured  and  shipped 
145.627  P185/70R13  MXL  tubeless  tires 
that  either  lacked  the  word  "tubeless" 
on  both  sidewalls  or  had  the  word  - 
"tubeless"  molded  on  only  one  sidewall. 
The  P185/7013  MXL  is  manufactured 
only  as  a  tubeless  tire;  therefore, 
Michelin  believes  these  tires  will  be  sold 
and  used  as  tubeless  tires. 

No  comments  were  received  on  the 
petition. 

NHTSA  concurs  with  Michelin's  view 
that  when  the  tires  are  purchased  as 
replacements  they  will  in  all  likelihood 
be  used  as  tubeless  tires.  Furthermore, 
were  a  tube  inserted,  the  tire  will 
perform  satisfactorily  providing  proper 
rim  sizes  are  used.  Improper 
combinations  may  result  in  premature 
wear  to  the  inner  tube,  but  the  result 
would  be  a  slow-leak  deflation. 


Accordingly,  it  is  hereby  found  that 
petitioner  has  met  its  burden  of 
persuasion  that  the  noncompliance 
herein  described  is  inconsequential  as  it 
relates  to  motor  vehicle  safety,  and  its 
petition  is  granted. 

(Sec.  102.  Pub.  L.  93-492.  88  Stat.  1470  (15 
U.S.C.  1417):  delegations  of  authority  at  49 
CFR  1.50  and  49  CFR  501.8) 

Issued:  August  21, 1987. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  87-19617  Filed  8-26-87;  8:45  am] 
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[Docket  No.  IP  87-1;  Notice  2] 

Grant  of  Petition  for  Determination  of 
Inconsequential  Noncompliance; 
Nissan  Motor  Corp. 

This  notice  grants  the  petition  by 
Nissan  Motor  Corporation  of  Carson, 
California,  to  be  exempted  from  the 
notification  and  remedy  requirements  of 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act.  (15  U.S.C.  1381  et  seq.)  for 
any  apparent  noncompliance  with  49 
CFR  571.120.  Tire  Selection  and  Rims 
for  Motor  Vehicle  other  than  Passenger 
Cars.  The  basis  of  the  grant  is  that  the 
noncompliance  is  inconsequential  as  it 
relates  to  motor  vehicle  safety. 

Notice  of  receipt  of  the  petition  was 
published  on  March  12, 1987  and  an 
opportunity  afforded  for  comment  (52  FR 
7738). 

Paragraphs  S5.3.2  through  S5.3.5  of 
Standard  No.  120  give  the  label 
information  requirements  for  vehicles 
other  than  passenger  cars.  Each  vehicle 
shall  show  the  following: 

55.3.3.  "The  size  designation  of  tires 
(not  necessarily  those  on  the  vehicle) 
appropriate  (as  specified  in  S5.1.2)  for 
the  GAWR." 

55.3.4.  "The  size  designation  and,  if 
applicable,  the  type  designation  of  rims 
(not  necessarily  those  on  the  vehicle) 
appropriate  for  those  tires." 

55.3.5.  "Cold  inflation  pressure  for 
those  tires." 

Pursuant  to  S5.3.2,  this  information 
shall  appear  either — 

(a)  After  each  GAWR  listed  on  the 
certification  required  by  49  CFR  567.4, 
Requirements  for  Manufacturers  of 
Motor  Vehicles  or  49  CFR  567.5, 
Requirements  for  Manufacturers  of 
Vehicles  Manufactured  in  two  or  More 
Stages  or,  at  the  option  of  the 
manufacturer, 

(b)  On  a  tire  information  label  affixed 
to  the  vehicle  in  the  manner,  location 
and  form  described  in  49  CFR  567.4,  (b) 
through  (fj. 
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Nissan  Motor  Corporation  reported 
that  8,123  Nissan  Stanza  4-whee!  drive 
wagons  manufactured  from  March  1985 
through  July  1986  do  not  comply  with 
Standard  No.  120.  Specifically,  the 
information  lacking  from  the 
certification  label  is  the  size  designation 
of  tires,  the  size  designation  of  rims,  and 
the  cold  inflation  pressure  of  the  tires. 
These  vehicles  have  tire  information 
labels  located  inside  the  glove  boxes, 
however. 

Nissan  argued  that  these  specific 
noncompliances  will  have  no  effect  on 
motor  vehicle  safety  and  supported  its 
petition  with  the  following: 

1.  Tire  size  designation  and  cold 
pressure  inflation  are  listed  on  the  tire 
placard  located  in  the  glove  bo.x. 

2.  The  rim  size  designation  is  stamped 
on  the  original  equipment  rims. 

3.  The  owner's  manual  contains  the 
correct  tire  size  designation,  and  nm 
size  designation. 

No  comments  were  received  on  the 
petition. 

The  two  Federal  motor  vehicle  safety 
standards  applicable  to  tires  each 
require  the  manufacturer  to  install  a 
placard  providing  certain  information. 
On  passenger  cars,  the  label  must  be 
placed  on  the  glove  compartment  door 
or  an  equally  accessible  location.  On 
vehicles  other  than  passenger  cars  the 
information  is  required  to  be  either  part 
of  the  certification  label  or  placed  on  the 
driver's  side  door.  Nissan  has  omitted 
three  items  of  information  from  the 
certification  label,  but  two  of  these 
appear  on  a  tire  information  placard. 
That  placard  is  in  a  location  approved 
for  passenger  cars  even  though  it  is  not 
specified  for  multipurpose  passenger 
vehicles  such  as  the  Stanza  wagon.  The 
third  item  of  information  (rim  size 
designation)  appears  on  the  nms.  and  in 
the  Operator's  Manual.  Under  these 
facts  the  noncompliances  appear 
technical  in  nature. 

Accordingly  it  is  hereby  found  that 
petitioner  has  met  its  burden  of 
persuasion  that  the  noncompliance 
herein  described  is  inconsequential  as  it 
relates  to  motor  vehicle  safety,  and  its 
petition  is  granted. 

(Sec.  102,  Pub.  L.  93-^92.  88  Stdl.  1470  (15 
U.S.C.  1417):  delegations  of  authority  at  49 
CFR  1.50  and  49  CFR  501.8) 

Issued  on  August  21,  1987. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  87-19618  Filed  8-2&-«7;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Office  of  the  Secretary 

[  Department  Circular — Public  Debt  Series- 
No.  23-87] 

Treasury  Notes  of  August  31,  1989, 
Series  AC-1989 

Washington,  August  20. 1987. 

1.  Invitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 

under  the  authority  of  Chapter  31  of 
Title  31.  United  States  Code,  invites 
tenders  for  approximately  89,750.000.000 
of  United  States  secunties.  designated 
Treasury  Notes  of  August  31. 1989, 
Series  AC-1989  (CUSIP  No.  912827  VF 
6),  hereafter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  m  the  manner  described 
below.  Additional  amounts  of  the  Notes 
may  be  issued  to  Government  accounts 
and  Federal  Reserve  Banks  for  their 
own  account  in  exchange  for  maturing 
Treasury  securities.  Additional  amounts 
of  the  Notes  may  also  be  issued  at  the 
average  price  to  Federal  Reserve  Banks, 
as  agents  for  foreign  and  international 
monetary  authorities. 

2.  Description  of  Securities 

2.1.  The  Notes  will  be  dated  August 
31,  1987,  and  will  accrue  interest  from 
that  date,  payable  on  a  semiannual 
basis  on  February  29,  1988,  and  each 
subsequent  6  months  on  August  31  and 
February  28  through  the  date  that  the 
principal  becomes  payable.  They  will 
mature  August  31.  1989.  and  will  not  be 
subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday,  Sunday,  or  other 
nonbusiness  day.  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next  business  day. 

2.2.  The  Notes  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  pro\ided  in  31 
U.S.C.  3124. 

2.3.  The  Notes  will  be  nccepiable  to 
secure  deposits  of  Federal  public 
monies.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  The  Notes  will  be  issued  only  in 
book-entry  form  in  denominations  of 
S5.000.  SlO.OOO.  SICW.OOO.  and  $1,000,000, 
and  in  multiples  of  those  amounts.  They 


will  not  be  issued  in  registered  definitive 
or  in  bearer  form. 

2.5.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  i.e.,  Department  of  the 
Treasury  Circular  No.  300.  current 
revision  (31  CFR  Part  306),  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds,  Notes,  and  Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  TREASURY 
DIRECT  Book-Entry  Securities  System 
in  51  FR  18260,  et  seq.  (May  16, 1986), 
apply  to  the  Notes  offered  in  this 
circular. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt, 
Washington,  DC  20239,  prior  to  1:00  p.m.. 
Eastern  Daylight  Saving  Time, 
Wednesday.  August  26. 1987. 
Noncompetitive  tenders  as  defined 
below  will  be  considered  timely  if 
postmarked  no  later  than  Tuesday, 
August  25, 1987.  and  received  no  later 
than  Monday,  August  31. 1987. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  S5.000.  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  SI  .000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account. 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
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commercial  banks  and  other  banl<ing 
institutions;  primary  dealers,  as  defined 
above;  Federally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 
instrumentalities;  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  Federal 
Reserve  Banks;  and  Government 
accounts.  Tenders  from  all  others  must 
be  accompanied  by  full  payment  for  the 
amount  of  Notes  applied  for,  or  by  a 
guarantee  from  a  commercial  bank  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.6.  Im.mediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  Section  4, 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  1/8  of  one 
percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
99.500.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g., 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  lenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Government 
accounts  and  Federal  Reserve  Banks 
will  be  accepted  at  the  price  equivalent 
to  the  weighted  average  yield  of 
accepted  competitive  tenders, 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 


the  price  at  the  average  yield  is  over 
par.  I 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  Section  1, 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  Section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  section  3.5. 
must  be  made  or  completed  on  or  before 
Monday,  August  31, 1987.  Payment  in 
full  must  accompany  tenders  submitted 
by  all  other  investors.  Payment  must  be 
in  cash;  in  other  funds  immediately 
available  to  the  Treasury;  in  Treasury 
bills,  notes,  or  bonds  maturing  on  or 
before  the  settlement  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Thursday,  August  27, 1987.  In 
addition.  Treasury  Tax  and  Loan  Note 
Option  Depositaries  may  make  payment 
for  the  Notes  allotted  for  their  own 
accounts  and  for  accounts  of  customers 
by  credit  to  their  Treasury  Tax  and  Loan 
Note  Accounts  on  or  before  Monday, 
August  31, 1987,  When  payment  has 
been  submitted  with  the  tender  and  the 
purchase  price  of  the  Notes  allotted  is 
over  par,  settlement  for  the  premium 
must  be  completed  timely,  as  specified 
above.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  TREASURY 
DIRECT  are  not  required  to  be  assigned 
if  the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  note  being  purchased. 
In  any  such  case,  the  tender  form  used 


to  place  the  Notes  allotted  in 
TREASURY  DIRECT  must  be  completed 
to  show  all  the  information  required 
thereon,  or  the  TREASURY  DIRECT 
account  number  previously  obtained. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Notes, 

6.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  their  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and.  therefore,  the  faith  of 
the  United  States  Government  is 
pledged  to  pay,  in  legal  tender,  principal 
and  interest  on  the  Notes, 

Gerald  Murphy,         | 

Fiscal  Assistant  Secretary. 

[PR  Doc.  87-19777  Filed  8-25-87;  3:31  pm] 

BILLING  CODE  48tO-40-« 


[Department  Circular— Public  Debt  Series- 
No.  24-871 

Treasury  Notes  of  November  15,  1992, 
Series  L-1992 


Washington,  August  20, 1987. 

1.  Invitation  for  Tenders 

1.1.  The  secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31,  United  States  Code,  invites 
tenders  for  approximately  $7,750,000,000 
of  United  States  securities,  designated 
Treasury  Notes  of  November  15, 1992, 
Series  L-1992  (CUSIP  No.  912827  VG  4), 
hereafter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amounts  of  the  Notes 
may  be  issued  at  the  average  price  to 
Federal  Reserve  Banks,  as  agents  for 
foreign  and  international  monetary 
authorities. 

2.  Description  of  Securities 

2.1.  The  Notes  will  be  dated 
September  3, 1987,  and  will  accrue 
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interest  from  that  date,  payable  on  a 
semiannual  basis  on  May  15.  1988,  and 
each  subsequent  6  months  on  November 
15  and  May  15  through  the  date  that  the 
principal  becomes  payable.  They  will 
mature  November  15,  1992,  and  will  not 
be  subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday,  Sunday,  or  other 
nonbusiness  day.  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next  business  day. 

2.2.  The  Notes  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies,  they  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  The  Notes  will  be  issued  only  in 
book-entry  form  in  denominations  of 
Si .000,  S5.b00,  SlO,000,  $100,000.  and 
$1,000,000,  and  in  multiples  of  those 
amounts.  They  will  not  be  issued  in 
registered  definitive  or  in  bearer  form. 

2.5.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  i.e..  Department  of  the 
Treasury  Circular  No.  300,  current 
revision  (31  CFR  Part  306),  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds,  Notes,  and  Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  TREASURY 
DIRECT  Book-Entry  Securities  System 
in  51  FR  18260,  et  seq.  (May  16, 1986), 
apply  to  the  Notes  offered  in  this 
circular. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt, 
Washington.  DC  20239,  prior  to  1:00  p.m.. 
Eastern  Daylight  Saving  time,  Thursday, 
August  27,  1987.  Noncompetitive  tenders 
as  defined  below  will  be  considered 
timely  if  postmarked  no  later  than 
Wednesday,  August  26. 1987,  and 
received  no  later  than  Thursday, 
September  3,  1987. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  31,000.  and  larger  bids 
■nust  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used. 


Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  Sl.000.000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account. 

3.5.  Tenders  for  their  own  accounts 
will  be  received  without  deposits  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above;  Federally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 
instrumentalities;  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  Federal 
Reserve  Banks  and  Government 
accounts.  Tenders  from  all  others  must 
be  accompanied  by  full  payment  for  the 
amount  of  Notes  applied  for,  or  by  a 
guarantee  from  a  commercial  bank  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.6,  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  Section  5, 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  Vfe  of  one 
percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
98.750.  That  stated  rate  of  interest  will 


be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitve  tenders 
will  pay  the  price  equivalent  to  the 
weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g., 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Government 
accounts  and  Federal  Reserve  Banks 
will  be  accepted  at  the  price  equivalent 
to  the  weighted  average  yield  of 
accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  Section  1. 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretar>''s 
action  under  this  Section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  section  3.5. 
must  be  made  or  completed  on  or  before 
Thursday,  September  3, 1987.  Payment 
in  lull  must  accompany  tenders 
submitted  by  all  other  investors. 
Payment  must  be  in  cash;  in  other  funds 
immediately  available  to  the  Treasury: 
in  Treasury  bills,  notes,  or  bonds 
maturing  on  or  before  the  settlement 
date  but  which  are  not  overdue  as 
defined  in  the  general  regulations 
governing  United  States  securities;  or  by 
check  drawn  to  the  order  of  the 
institution  to  which  the  tender  was 
submitted,  which  must  be  received  from 
institutional  investors  no  later  than 
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Tuesday.  September  1, 1987.  In  addition, 
Treasury  Tax  and  Loan  Note  Option 
Depositaries  may  make  payment  for  the 
Notes  allotted  for  their  own  accounts 
and  for  accounts  of  customers  by  credit 
to  their  Treasury  Tax  and  Loan  .\o!e 
Accounts  on  or  before  Thursday, 
September  3, 1987.  When  paym.ent  has 
been  submitted  with  the  tender  and  the 
purchase  price  of  the  Notes  allotted  is 
over  par.  settlement  for  the  premium 
must  be  completed  timely,  as  specified 
above.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
ttjiidered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  TREASURY 
DIRECT  are  not  required  to  be  assigned 
if  the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
P'-gislration  of  the  note  being  purchased. 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  allotted  in 
TREASURY  DIRECT  must  be  completed 
to  show  all  the  information  requirf^d 
thereon,  or  the  TRfLASURE  DIRECT 
account  numiier  previously  obtained. 

6.  General  Provisions 

6.1.  .Xs  fist.il  agents  of  the  United 
States,  Federal  Reserve  Banks  are 


authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for.  and  to  issue,  maintain, 
services,  and  make  payment  on  the 
Notes. 

6.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and,  therefore,  the  faith  of 
the  United  States  Government  is 
pledged  to  pay,  in  legal  tender,  principal 
and  interest  on  the  Notes. 

Gerald  Murphy, 

Fiscal  Assistant  Secretary. 

[FR  Doc.  87-19778  Filed  8-25-87;  3:31  pm] 

BILLING  CODE  MIO-^O-M 


VETERANS  ADMINISTRATION 

Meeting  of  the  Veterans'  Advisory 
Committee  on  Environmental  Hazards 

The  Veterans  Administration  gives 
notice  under  Pub.  L.  92^63,  section 
10(a)(2),  that  a  meeting  of  the  Veterans' 
Advisory  Committee  on  Environmental 
Hazards  will  be  held  at  the  Lafayette 
Building,  811  Vermont  Avenue  NW., 
Washington.  DC  20420  on  October  15 
and  16, 1987.  The  purposes  of  the 


Committee  are  to  review  the  scientific 
and  medical  literature  relating  to  the 
possible  health  effects  resulting  from 
exposure  to  dioxin  and  ionizing 
radiation  and  to  assist  in  the 
development  of  Agency  policy  with 
respect  to  veterans'  claims  for 
compensation  based  upon  exposure. 

The  meeting  will  convene  at  9:00  a.m. 
both  days  in  the  Office  of  Facilities 
Conference  Room  442.  This  meeting  will 
be  open  to  the  public  up  to  the  seating 
capacity  of  the  room.  Because  this 
capacity  is  limited,  it  will  be  necessary 
for  those  wishing  to  attend  to  contact 
Ms.  Sylvia  Arrington,  Veterans 
Administration  Central  Office  (phone 
202/233-2115)  prior  to  October  7, 1987. 

Members  of  the  public  may  direct 
questions  or  sub.mit  prepared  statements 
for  review  by  the  Committee  in  adv  ance 
of  the  meeting,  in  writing  only,  to  Mr. 
Frederic  L.  Conway.  Special  Assistant  to 
the  General  Counsel.  Room  1034. 
Veterans  Administration  Central  Office. 
Submitted  material  must  be  received  at 
least  five  days  prior  to  the  meeting.  Such 
members  of  the  public  may  be  asked  to 
clarify  submitted  material  prior  to 
consideration  by  the  Committee. 

Dated:  August  19,  1987 

By  direction  of  the  Administrator. 

Rosa  Maria  Fontanez, 

Committee  Management  Officer. 

[FR  Doc.  87-19603  Piled  8-26-87-  8:45  amj 
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Sunshine  Act  Meetings 


Federal  Register 
Vol.  52.  No.  166 
Thursday,  August  27.  1987 


This   section   of   the   FEDERAL    REGiSTER 
contains   notices   of   meetings   published 
under   the   "Government   in   the   Sunshine 
Act"    (Pub.    L.    94-409)    5    U  S  C     552b(e)(3) 


COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  DATE:  11:00  a.m..  September  4, 
1987. 

place:  2033  K  Street  NW.,  Washington, 

DC,  8th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Market  Surveillance  Matters 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  [ean  A.  Webb.  254-6314. 

Jean  A.  Webb. 

Secretary  of  the  Commission. 

\VR  Doc.  8--19"52  Filed  &-25-8-':  10:41  am] 

BILLING  CODE  6351-01-M 

COMMODITY  FUTURES  TRADING 

COMMISSION 

TIME  AND  DATE:  1 1  00  am.,  September 

11,  1987. 

PLACE:  2033  K  Street,  NVV.,  Washington, 
DC.  8th  Floor  Conference  Room. 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDERED: 

Market  Surveillance  Matters 
CONTACT  PERSON  FOR  MORE 

INFORMATION:  [ean  A,  Webb,  254-6314. 
Jean  A.  Webb. 

Secretary  of  the  Commission. 

|FR  Doc.  87-19753  Filed  8-25-«7;  10:41  am] 

BILUNG  CODE  6351-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  DATE:  WOO,  am.,  September 

18,  1987, 

PLACE:  2033  K  Street.  NW..  Washington, 
DC,  8th  Floor  Conference  Room. 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDERED: 

Market  Surveiliance  Matters. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  A.  Webb.  254-6314. 
Jean  A.  Webb. 

Secretary  of  the  Commission. 

IFR  Doc.  8~-19754  Filed  8-25-87;  10:41  am] 

B  LLING  CODE  63S1-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  DATE:  11:00  a.m..  September 
25,  1987. 

place:  2033  K  Street  NW.,  Washington. 
DC  8.h  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Market  S-urve;,:,)!-!,  e  Ma;-.  :s 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  A.  Webb,  254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  87-19755  Filed  8-25-87;  10:41  am] 

BILUNG  CODE  S3S1-01-M 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 

TIME  AND  DATE:  10:00  a.m.,  Wednesday. 

September  2, 1987. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Buildmg.  C  Street 
entrance  between  20th  and  21st  Streets. 
NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr  Joseph  R  Coyne, 
Assistant  to  the  Board:  (202)  452-3204. 
You  may  call  (202)  452-3207.  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  apphcations  scheduled 
for  the  meeting. 

Date;  August  25. 1987. 
William  W.  Wiles, 
Secretary  of  the  Board. 
|FR  Doc.  87-19805  Filed  4-25-87;  4:03  pm] 

BILLING  CODE  6210-01-M 

NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  .August  24,  31, 

September  7.  and  14, 1987. 

PLACE:  Commissioners'  Conference 

Room,  1717  H  Street,  NW,,  Washington, 

DC. 

STATUS:  Open  and  Closed 

MATTERS  TO  BE  CONSIDERED: 

Week  of  .\ugusl  24 

No  Commission  Meetings 


Week  of  August  31— Tentative 

Wednesday.  September  2 

10:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting) 

a.  Revision  to  the  General  Statement  of 
Policy  and  Procedures  for  Enforcement 
Action  (Tentative] 

b.  Shoreham — Intervenor  Motion  to  Admit 
New  Contention  on  Medical  Services  for 
Contaminated  Injured  Individuals 
(Tentative) 

Thursday.  September  3 

2:00  p.m. 
Briefing  on  Status  of  Decommissioning 
Activities  (Public  Meeting) 

Week  of  September  7 — Tentative 

Wednesday,  September  9 

2:00  p.m. 
Briefing  on  Performance  of  Sandia 
Containment  Tests  (Public  Meeting) 

Thursday,  September  10 

2:00  p.m. 
Discussion  of  Integration  of  AEOD  Reports 
into  the  Regulatory  Process  (Public 
Meeting) 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting!  (if  needed) 

Week  of  Septembr,'  14 — Tentative 

Monday.  September  14 

10:00  a.m. 

Discussion  of  Management-Organization 
and  Internal  Personnel  Matters  (Closed- 
Ex.  2  &  6) 
2:00  p.m. 
Briefing  on  the  Status  of  Peach  Bottom 
(Public  Meeting) 

Thursday,  September  17 

10:00  a.m. 
Affirmation/Discussion  and  Vote  (Public 

Meeting)  (if  needed) 
Note. — .Affirmation  sessions  are  inilialK 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis  Supplementar\  notice  is 
provided  in  accordance  with  the  Sunshine 
.■\ct  as  specific  items  are  identified  and  added 
to  the  meeting  agenda  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  Item  has  as  \et  been  identified  as  requi.'-ing 
an\  Commission  vote  on  this  date 

TO  VERIFY  THE  STATUS  OF  MEETINGS 

CALL  (RECORDING):  !2:i2:  6,54-':4ho 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Robert  McOsker  (202) 

634-14:0 

Robert  B,  McOsker, 

Office  of  the  Secretary. 

August  20, 1987. 

(FR  Doc,  87-19709  Filed  8-24-87:  4:25  pm] 
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Corrections 


This   section   of   the   FEDERAL    REGISTER 
contains   editorial   corrections   o*   previously 
Dublished   Presidential,    Rule.    Proposed 
Rule,    and    Notice   documents   and   volumes 
of    the   Code   o(    Federal    Regulations 
These   corrections   aro   prepared   by   the 
Office   of   the   Federal    Register    Agency 
prepared    corrections   are   issued   as   sig-ed 
documents   and   appear   in   the   appropriate 
document   ca'egones   elsewhere   in   the 
issue 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

Meeting 

Ci'rm  :iiin 

In  Sunshine  notice  document  87-19-i66 
appearing  on  page  31844  in  the  issue  of 
Monday.  August  24,  1987,  make  '.he 
(oilowmg  correction: 


On  page  31844,  in  the  first  column,  in 
the  file  line  at  the  end  of  the  document, 
the  file  Ume  should  read  "4:03  pm". 


BILLING  CODE  1S0$-01-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

I  Docket  No.  87N-00781 

Denial  of  Hearing  and  Withdrawal  of 
Approval  o^New  Drug  Applications 
and  New  Animal  Drug  Applications  for 
Sterile  Injectable  Products;  Final 
Order;  J.D.  Copanos  and  Sons.  Inc. 
and  Kanasco  Ltd. 


Correction      \ 


In  notice  document  87-17828  beginning 
on  page  29274  in  the  issue  of  Thursday, 
August  6, 1987,  make  the  following 
corrections: 


UM  I 


Keder.il  ReHi.ster 
Vol  52,  No.  166 
Thursday,  August  27,  1987 


1.  On  page  29286,  in  the  first  column, 
in  paragraph  16,  in  the  seventh  line, 
insert  "and  falsified"  after  "records)". 

2.  On  page  29298,  m  the  second 
column,  in  paragraph  h.,  in  the  thud  Htu', 
insert  "containers  of  components  were 
identified  both  as"  after  "same". 

3.  On  page  29299,  in  the  second 
column,  in  the  second  complete 
paragraph,  in  the  last  line.  "211.66(b)(3)" 
should  read  "211,67(b)(3]". 

4.  On  page  29301,  in  the  first  column. 
in  the  first  complete  paragraph,  in  the 
-8th  line,  insert  "would  be,  failed  to  use 
the  actual  cold  spot  to  calculate  the 
performance  of  that  autoclave,"  after 


"autoclave,". 
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Department  of 
Health  and  Human 
Services 


Public  Health  Service 


42  CFR  Part  84 

National  Institute  for  Occupational  Safety 
and  Health;  Revision  of  Tests  and 
Requirements  for  Certification  of 
Permissibility  of  Respiratory  Protective 
Devices  Used  in  Mines  and  Mining; 
Notice  of  Proposed  Rulemaking 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42  CFR  Part  84 

National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  Revision  of 
Tests  and  Requirements  for 
Certification  of  Permissibility  of 
Respiratory  Protective  Devices  Used 
in  Mines  and  Mining 

AGENCIES:  Ndtional  Institute  for 
Occupational  Safety  and  Health, 
Centers  for  Disease  Control  (CDC), 
Public  Heahh  Service.  HHS. 
action:  N'otice  of  proposed  rulemaking. 

SUMMARY:  This  Notice  proposes 
regulations  at  Part  84  of  Title  42  of  the 
Code  of  Federal  Regulations  (42  CFR 
Part  84)  for  certifying  respirators.  Upon 
promulgation.  42  CFR  Part  84  will 
replace  Part  11  of  Title  30  of  the  Code  of 
Federal  Regulations  (30  CFR  Part  11).  30 
CFR  Part  11  is  the  existing  regulation 
under  which  the  Mine  Safety  and  Health 
Administration  (MSH.A)  and  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  test  and 
certify  respirators  for  use  in  mines  and 
mining.  Elsewhere  in  this  issue  of  the 
Federal  Register,  MSHA  is  proposing  to 
revoke  30  CFR  Part  11.  NIOSH  is 
proposing  extensive  changes  in  the 
requirements  and  tests  for  certifying 
respirators  which  were  originally 
promulgated  in  1972  and  periodically 
amended  since  that  date.  The  revisions 
are  in  accordance  with  the  Mine  Safety 
and  Health  Amendments  Act  of  1977  (30 
use.  842(h).  844  and  957). 

Requirements  and  tests  are  included 
for  new  types  of  respirators  used  in 
mines  and  mining;  new  and  revised 
requirements  and  tests  are  incorporated 
which  more  completely  address  mine 
and  mining  conditions  and  their  effects 
on  respirators:  and  administrative 
changes  are  included  which  will 
generally  improve  the  respirator  testing 
and  certification  program. 

Interested  parties  are  invited  to 
p.jrticipate  in  this  proposed  rulemaking 
by  submitting  such  written  views  or 
arguments  as  they  may  desire.  All 
communications  received  before  the 
specific  closing  date  will  be  considered 
before  taking  action  on  the  proposed 
rule.  All  comments  received  will  be 
available  for  examination  in  the  Office 
of  the  Director,  Division  of  Safety 
Research,  .MOSH.  The  proposal 
contained  in  tnis  notice  may  be  changed 
in  light  of  the  comments  received. 
DATE:  Comments  must  be  received  on  or 
before  October  26.  1987. 


ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Director. 
Division  of  Safety  Research.  NIOSH,  944 
Chestnut  Ridge  Road,  Morgantowa, 
West  Virginia  26505. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Moran,  Director,  Division  of  Safety 
Research,  NIOSH,  944  Chestnut  Ridge 
Road.  Morgantown,  West  Virginia 
26505.  telephone  (304)  291^595. 

SUPPLEMENTARY  INFORMATION: 

Following  promulgation  of  30  CFR  Part 
11  in  1972.  NIOSH  began  conducting 
research  in  several  areas  of  respiratory 
protection.  Concurrently.  NIOSH  began 
to  receive  public  input  concerning  the 
respirator  certification  program. 

In  December  1977.  NIOSH  conducted 
a  public  meeting  to  obtain  comments  on 
changes  needed  in  30  CFR  Part  11.  In 
1979.  a  group  of  outside  consultants 
conducted  a  thorough  review  of  the 
program.  The  report  received  from  those 
consultants  was  published  by  NIOSH 
for  further  consideration  by  other 
interested  persons,  and  a  p  jiic  meeting 
was  held  in  July  1980.  to  obtain  their 
comments  on  the  program.  In  December 
1981.  the  American  National  Standards 
Institute  Z88  Committee  on  Respiratory 
Protection  commented  on  30  CFR  Part 
11.  In  January  1982,  the  Mine  Health 
Research  Advisory  Committee 
transmitted  its  recommendations  to 
NIOSH  for  further  changes  in  the 
program.  Since  1962.  NIOSH  has 
solicited  and  investigated  reports  of 
problems  with  MOSH/MSHA-certified 
respirators,  with  the  purpose  of 
obtaining  direct  public  input  into  the 
certification  program. 

Investigations,  research,  comments, 
and  analyses  were  considered  by 
NIOSH  in  preparation  of  this  proposed 
revision  that  was  transmitted  to  MSHA 
in  September  1983.  After  meeting  with 
MSHA  and  considering  MSHA 
comments,  the  present  revision  was 
prepared  and  is  published  as  a  Notice  of 
Proposed  Rulemaking.  In  accordance 
with  the  Mme  Safety  and  Health 
Amendments  Act  of  1977  (30  U.S.C 
842(h),  844  and  957)  which  has  been 
enacted  for  the  purpose,  in  part,  of 
developing  and  promulgating  improved 
mandatory  health  or  safety  standards  to 
protect  the  health  and  safety  of  the 
Nation's  coal  or  other  miners,  the 
issuance  of  certificates  of  approval  for 
respirators  is  limited  to  only  those 
respirators  used  in  coal  or  other  mines. 

This  revision  includes  new 
requirements  and  tests  and  changes  in 
existing  requirements  and  tests  which 
NIOSH  has  determined  will  provide 
greater  safety  and  reliability  for 
respirators  used  in  mines  and  mining. 


The  most  significant  of  the  new 
requirements  in  the  proposed  42  CFR 
Part  84  is  the  proposed  requirement  for 
workplace  or  simulated  workplace  tests 
{§  84.32)  to  be  performed  before 
certification  of  a  respirator.  These  tests, 
which  would  be  performed  in  real  or 
simulated  use  environments,  are 
designed  and  intended  to  resolve  a 
major  problem  which  exists  under  the 
present  requirements  of  30  CFR  Part  11. 
NIOSH  has  repeatedly  observed  and 
been  advised  by  mining  personnel  and 
others,  of  hazardous  problems  existing 
in  the  design  and/or  performance  of 
respirators  that  have  been  certified  for 
approval  by  MSHA  and  NIOSH,  but 
have  not  been  used  under  field 
conditions.  These  problems.  wh><^  the 
performance  requirements  of  ^e  present 
30  CFR  Part  11  often  cannot  identify, 
may  become  apparent  only  aftaj  the 
certified  respirator  is  put  into  actual  use 
in  strenuous  mine  and  other  operations. 
NIOSH  believes  that  earlier  recognition 
and  correction  of  such  problems  are 
necessary,  and  NIOSH  has  included  a 
requirement  that  the  manufacturer 
perform  a  workplace  or  simulated 
workplace  trial  test,  as  specified  in  this 
revision,  prior  to  issuance  of  a 
certificate  of  approval  by  NIOSH. 

Workplace  or  simulated  workplace 
test  requirements  are  included  to 
provide  for  certification  of  respirators  to 
either  a  minimum  performance  level  or 
to  a  higher  performance  level. 

NIOSH  has  detailed  protocols  for  the 
conduct  of  laboratory  tests.  These 
protocols  have  been  made  available  to 
all  certification  applicants  and,  indeed, 
serve  as  the  basis  for  correlation 
between  such  tests  conducted  by  the 
manufacturer/applicant  and  the  NIOSH 
certification  tests.  The  NIOSH 
laboratory  serves  not  only  as  the  testing 
authority  but  as  the  test  procedure 
reference  laboratory.  Under  the 
proposed  revisions.  NIOSH  will 
similarly  provide  detailed  model 
laboratory  test  protocols  to  applicants 
upon  request  and  will  continue  to  serve 
as  the  reference  laboratory  for  quality 
assurance  and  laboratory  correlation 
purposes. 

In  these  proposed  regulations.  NIOSH 
requires  the  conduct  of  workplace  or 
simulated  workplace  testing.  NIOSH 
and  others  have  conducted  such  "field" 
studies  to  determine  the  performance  of 
respirators  in  the  workplace  setting. 
NIOSH  has  experience  in  and  is 
expanding  workplace  testing  of 
respirators  and  has  begun  to  develop 
model  protocols  for  performing  such 
teats  in  a  proven  and  reliable  manner. 
These  field  test  protocols  establish  the 
criteria  for  the  conduct  of  such  tests  to 
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meet  the  minimum  protection  factor  [PF] 
criteria  proposed  in  these  regulations. 
These  field  test  protocols  would  be  too 
voluminous  to  include  in  the  Federal 
Register  Notice:  however,  it  is  the  intent 
of  NIOSH  to  make  them  available  upon 
request  at  the  time  of  final  rulemaking. 
As  NlOSHs  and  other  field  studies 
continue,  any  improvements  to  this 
protocol  will,  as  in  the  past  laboratory 
test  protocols,  be  made  available  to 
applicants/manufacturers.  NIOSH  is, 
similarly,  planning  to  conduct  simulated 
workplace  testing.  Detailed  model 
protocols  will  be  developed  for  such 
testing  when  correlation  has  been 
established  with  the  workplace  testing 
and  will,  at  that  time,  be  made  available 
to  applicants/manufacturers.  NIOSH 
solicits  comments  on  this  approach 
which  is  intended  to  assure  reliability 
and  reproducibility  of  workplace  and 
simulated  workplace  test  results. 
NIOSH  also  solicits  comments  and 
suggestions  regarding  alternative 
approaches  such  as  the  need  for  a 
requirement  in  the  final  rule  for  prior 
approval  by  NIOSH  of  workplace  or 
simulated  workplace  test  protocols 
based  upon  minimum  protocol  criteria 
established  by  NIOSH.  For  example, 
such  minimum  protocol  criteria  might 
include  such  matters  as  the  requirement 
for  the  calibration  of  test  equipment 
according  to  established  standards. 

Protocols  for  the  conduct  of 
workplace  or  simulated  workplace 
testing  for  certification  of  protection 
factors  exceeding  the  minimum 
requirements  will  similarly  be 
developed  and  made  available.  These 
protocols  will  differ,  generally,  from  the 
minimum  protection  factor  tests  with 
regard  to  the  number  of  tests  required  in 
order  to  establish  a  higher  deji-ee  of 
confidence  in  the  protection  facte, 
achieved. 

The  following  new  non-testing 
requirements  are  included  in  this 
revision  to  assure  flexibility  in  the 
certification  process  and  greater  safety 
and  reliability  of  certified  respirators. 

Section  84.20.  The  requirement  for 
applicants  to  submit  quality  assurance 
documentation  has  been  deleted  and  the 
requirement  that  the  applicant  perform 
certain  basic  quality  assurance 
functions  has  replaced  it.  These 
requirements  include  inspecting  and 
testing  critical  characteristics  of  the 
respirator,  calibrating  instruments  used 
for  inspections,  and  controlling 
drawings  and  inspections. 

In  addition,  the  manufacturer  shall 
allow  NIOSH  to  select,  at  no  cost,  a 
reasonable  number  of  certified 
respirators  from  a  site  mutually  agreed 
upon  by  the  manufacturer  and  NIOSH. 


At  present.  NIOSH  must  purchase  those 
respirators  on  the  open  market. 
Sections  84.21-64.25  are  new 
requirements  and  are  included  to  assure 
that  the  manufacturer  can  rapidly  and 
effectively  disseminate  reports  of 
respirator  failure  to  users  and  to  assure 
that  manufacturers  inform  NIOSH  of 
corrective  measures. 

Section  84.21.  Any  manufacturer  who 
discovers  that  his  certified  respirator 
fails  to  meet  the  applicable  requirements 
of  this  part,  shall  promptly  notify 
NIOSH.  and  if  so  directed  by  NIOSH.  its 
dealers,  distributors,  and  purchasers. 

Section  84.22.  The  notification  to 
NIOSH  from  the  manufacturer  required 
in  §  84.21  shall  include,  inter  alia,  the 
identification  and  number  of  respirators 
involved,  a  description  of  the  defect  and 
hazards  reasonably  related  thereto,  and 
the  measures  to  be  taken  by  the 
manufacturer  to  correct  the  defect  or 
bring  the  respirator  into  compliance. 

Section  84.23.  The  notification  by  the 
manufacturer  to  affected  persons  shall 
include,  inter  alia,  a  clear  evaluation  in 
non-technical  terms  of  the  hazards 
reasonably  related  to  the  defect  and 
instructions  with  respect  to  the  use  of 
the  respirator  pending  correction  of  the 
defect. 

Section  84.24.  The  manufacturer  shall 
furnish  to  NIOSH  a  copy  of  any 
communication  sent  to  dealers, 
distributors  or  purchasers  regarding  any 
defect  in  or  failure  of  its  respirator  to 
comply  with  applicable  standards. 

Section  84.25.  If  NIOSH  discovers, 
through  Its  own  research  or  testing  that 
a  certified  respirator  does  not  comply 
with  requirements  in  this  Part.  NIOSH 
shall,  within  24  hours,  so  notify  the 
manufacturer  of  the  respirator,  and  the 
manufacturer  shall  notify  the  persons 
specified  in  §  84.21(c). 

Section  84.30.  The  manufacturer  shall 
conduct  all  tests  and  meet  all 
requirements  of  the  revised  42  CFR  Part 
84,  and  shall  provide  NIOSH  with  a 
written  report.  This  report  may  be  used 
as  the  basis  for  issuance  of  a  certificate 
of  approval,  or.  NIOSH  may  conduct 
any  test  or  tests  it  deems  necessary, 
following  receipt  of  the  report,  in  its  own 
laboratories  before  issuing  the 
certificate  of  approval.  Presently, 
NIOSH  tests  all  respirators  submitted 
for  certification.  After  successful 
completion  of  laboratory  testing,  the 
applicant  will  be  given  interim 
certification  for  the  conduct  of 
workplace  or  simulated  workplace 
testing. 

Section  84.40.  The  certification  label 
shall  indicate  the  effective  date  of  the 
revision  to  or  amendment  of  42  CFR  Part 
84  under  which  the  certification  was 


issued,  and  shall  bear  a  notice  advising 
users  who  wish  to  complain  about  a 
problem  with  the  performance  of  the 
respirator  to  advise  both  the 
manufacturer  and  NIOSH  of  the 
problem.  These  requirements  are  added 
to  the  present  requirements  for  the 
certification  label  and  are  included  to 
assure  that  NIOSH  is  advised  of  all 
problems  involving  use  of  NIOSH- 
certified  respirators. 

Section  84.60.  Only  major 
modifications  of  respirators,  made 
following  issuance  of  a  certificate  of 
approval  for  that  respirator,  shall  be 
submitted  to  NIOSH  for  approval  before 
the  respirator  as  modified  may  be  sold 
or  distributed  as  certified.  At  present, 
any  change  in  a  certified  respirator  must 
be  submitted  to  NIOSH  for  approval 
before  the  respirator  as  modified  may  be 
sold  or  distributed  as  certified. 

Section  84.70.  Full  and  complete 
stipulation  of  causes  for  and  procedures 
for  withdrawal  of  certification  for  cause, 
by  NIO?M.  are  prescribed.  This  is  a  new 
requirement  included  at  the  request  of 
respirator  manufacturers. 

Section  84.80.  Procedures  for 
manufacturers  lo  appeal  decision  by 
NIOSH  not  to  issue  certifications,  are 
prescribed.  This  is  a  new  requirement. 
The  following  new  performance  test 
requirements  are  included  in  this 
revision  of  42  CFR  Part  84.  to  cover 
criteria  not  considered  in  the  present 
requirements  or  to  make  the  present 
requirements  more  severe  and 
comprehensive,  as  necessary: 

Section  84.2231c).  A  test  requirement 
for  melting  of  self-contained  breathing 
apparatus  harnesses  has  been  added  to 
assure  the  safety  of  such  apparatus. 

Section  84.229.  A  procedure  is 
included  for  sequential  statistical 
analysis  of  performance  test  results,  to 
assure  logical  and  repeatable  analysis  of 
test  data. 

Subpart  R.  A  procedure  for  sizing 
respirator  facepieces  and  for 
determining  the  fit  of  variable-sized 
respirators,  is  included  to  assure  the 
availability  of  respirators  in  sizes  to  fit 
all  wearers. 

Subpart  S.  New  test  requirements  are 
included  for  positive-pressure  closed 
circuit  self-contained  breathing 
apparatus  to  provide  for  approval  of 
these  new  devices. 

Subpart  T.  The  requirements  and  tests 
for  air  supply  lines  which  appear  in 
table  8  of  the  present  30  CFR  Part  11 
appear  in  the  text  of  this  part  as 
§§  84.251  through  84.251-8. 

Section  84.248-12.  New  shock  and 
vibration  test  requirements  are  designed 
to  simulate  the  rough  conditions  that 
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self-contained  breathing  apparatus  are 
exposed  to  in  mining  use. 

Sect Jon  84.248-17.  Flammability  tests 
are  included  'o  simulate  the  exposure  of 
self-contained  breathing  apparatus  to 
heat  and  flames  during  mine  use. 

Section  84.248-18.  A  regulator  over- 
pressurization  test  is  included  to 
simulate  use  of  self-contained  breathing 
apparatus  in  mines  and  mining. 

Subpart  U.  New  requirements  are 
included  for  certification  of  powered  air- 
purifying  respirators,  updating  and 
revising  the  present  requirements  where 
necessary. 

Subpart  V.  To  provide  a  more  severe 
test  of  respirator  efficiency,  the  tests 
against  various  particulate  matter,  such 
as  silica  and  lead,  are  replaced  with  a 
test  against  sodium  chloride  aerosol. 
Aerosol  experts  have  assured  NIOSH 
t!iat  the  sodium  chloride  test,  which 
p.-ovides  efficiency  data  throughout  the 
test  as  well  as  providing  an  aerosol 
r.ore  difficult  to  filter  out,  is  superior  to 
the  present  silica  and  lead  aerosol  tests. 

Subpart  W.  Changes  in  the  humidity 
and  air  flow  of  canister  and  cartridge 
tests  are  included  to  provide  test 
conditions  more  nearly  like  those 
encountered  in  mines  and  mining. 

MOSH  invites  public  comment  on  the 
appropriateness  of  continuing  the  use  of 
carbon  tetrachloride  as  a  challenge 
V  ipor  for  evaluating  and  certifying 
o.-ganic  vapor  canister/chemical 
cartridge  respirators.  If  appropriate, 
commenters  should  recommend  a 
replacement  or  replacement  vapor(s) 
and  provide  any  available  data  to 
s'pport  their  recom.mendation. 

The  classifications  of  air-purifying 
respirators  which  may  be  certified  are 
changed  to  m.ake  their  selection  by 
wearers  more  realistic  and  easier.  For 
exam.ple,  instead  of  classifying  dust 
respirators  according  to  the  toxicity  of 
tlie  mater  als  they  are  designed  to 
protect  against,  they  are  classified  in 
this  revision  according  to  their  relative 
efficiencies  against  any  particulate 
matter. 

To  reflect  MSHA's  experience  with 
issues  of  miner  safety  and  health,  the 
proposed  njle  provides  for  the  two 
Agencies  to  consult  on  approval 
applications  for  respirators  designed  for 
mine  rescue  or  other  mine  emergencies. 
MSHA  would  review  these  applications 
to  determine  the  suitability  of  the 
respirators  for  the  mining  environment. 
Under  the  proposal,  any  use  limitation 
related  to  miner  safety  or  health  would 
be  included  as  a  condition  for  approval 
of  the  respirators.  The  proposal  would 
not  affect  MSHA's  testing  of  electncal 
components  of  respira'ors  in  potentially 
explosive  atmospheres  [intrinsic  safety) 


under  the  exisdng  requirements  of  30 
CFR  Part  18. 

In  implementing  the  proposed 
revisions,  MOSH  and  MSHA  plan  to 
develop  a  new  Memorandum  of 
Understanding  which  would,  among 
other  things,  define  the  consultative  role 
for  MSHA  in  respirator  approvals. 

Both  MSHA  and  NIOSH  intend  that 
the  proposed  certification  program 
improve  the  quality  and  reliability  of 
respirator  performance  in  the 
workplace.  These  improvements  will 
lead  to  better  protective  equipment 
against  exposures  from  toxic  substances 
and  other  airborne  health  hazards. 

Regulatory  Impact  Analysis 

The  Secretary  has  determined,  in 
accordance  with  Executive  Order  12291, 
that  this  rule  will  not  constitute  a 
"major"  rule,  in  that  it  is  not  likely  to:  (1) 
Have  an  annuel  effect  on  the  economy 
of  $100  million  or  more;  (2)  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
government  agencies,  or  geographic 
regions:  or  (3)  result  in  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  the  U.  S.- 
based  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets. 

The  proposed  rule  will  not  have 
significant  impact  on  small  businesses; 
therefore,  preparation  of  a  regulatory 
flexibility  analysis  is  not  required. 

Paperwork  Reduction  Act 

Sections  of  this  proposed  rule  contain 
information  collections  which  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  (0MB)  under 
section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980.  We  have 
submitted  a  copy  of  this  proposed  rule 
to  0MB  for  its  review  of  these 
information  collections.  Other 
organizations  and  individuals  desiring 
to  submit  comments  on  the  information 
collections  should  direct  them  to  the 
agency  official  designated  for  this 
purpose  whose  name  appear  in  this 
preamble,  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
0MB,  New  Executive  Office  Building 
(Room  3208),  Washington.  DC  20503. 
ATTN:  Desk  Officer  for  HHS/PHS/ 
CDC/NIOSH. 

List  of  Subjects  in  42  CFR  Part  84 

Mine  safety  and  health,  Occupational 
safety  and  health  respirators,  Miners, 
Personal  protective  equipment. 

For  the  reasons  set  out  in  the 
preamble.  Part  84  of  Chapter  1  of  Title 
42  of  the  Code  of  Federal  Regulations  is 
proposed  to  be  added  as  set  forth  below. 


Dated:  July  10.  IQW. 
Robert  E.  Windom, 

Assistant  Secretary  for  Health. 

Approved:  July  29,,  1987. 
Otis  R.  Brown. 

Sprrptnrv. 

Subctiapter  G— Occupational  Safety  and 
Health)  Research  and  Related  Activities 

PART  84— RESPIRATORY 
PROTECTIVE  DEVICES;  TESTS  FOR 
PERMISSIBILITY 

Subpart  A — General  Provisions 

Sec.  I 

84.1  Purpose.  ' 

84.2  Certified  Respirators. 

84.3  Definitions 

Subpart  B— Application  Procedure 

84.10  Submission  of  an  application. 

84.11  Required  contents  of  an  application  to 
NIOSH  for  certification. 

84.12  Withdrawal  of  an  application  for 
certification. 

84.13  Evaluation  of  an  application  for 
certification. 

Subpart  C^-Quallty  Assurance 

84.20  Quality  assurance. 

84.21  Discovery  of  defect  or  failure  of 
compliance  by  manufacturer  notice 
requirements. 

84.22  Notification  by  the  manufacturer  to 
NIOSH. 

84.23  Notification  by  the  manufacturer  to 
affected  persons. 

84.24  Copies  of  communications  sent  to 
purchasers,  dealers  or  distributors. 

84.25  Determination  by  NIOSH  that  a 
respirator  fails  to  comply  or  has  a  defect. 

Subpart  D— Respirator  Testing  by  Applicant 

84.30  Laboratory  testing  by  applicant  and 
interim  certification. 

84.31  Guidelines  for  workplace  or  simulated 
workplace  testing. 

84.32  Workplace  or  simulated  workplace 
testing  by  applicant;  Certification  of 
minimum  performance  level. 

84.33  Workplace  or  simulated  workplace 
testing  by  applicant:  Certification  of 
higher  performance  level. 

84.34  Availability  of  respirator  test  results 
and  protocols. 

Subpart  E— NIOSH  Certification  Label 

84.40  Required  contents  of  a  certification 
label. 

84.41  General  label  and  marking 

requirements. 

Subpart  F— Maintenance,  Informational  ar>d 
Instructional  Materials 

84.50    Operation  and  maintenance  manuals. 

Subpart  G— Modification  of  Certified 
Respirators 

84.60  Major  modification  of  certified 
respirators. 

84.61  Minor  modification  of  certified 
respirators. 
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Subpart  H— Withdrawal  of  Certification 

84.70  Withdrawal  of  certification  for  cause. 

84.71  Procedure  for  withdrawal  of 
certification  for  cause  and 
manufacturer's  right  to  appeal. 

Subpart  I— Appeals 
84.80     Appeal  procedure. 

Subpart  J — Fee  Determination 

HA  *:i     Fees 

Subpart  K— Mine  Rescue  and  Emergency 
Respirators 

H4.iao     MSH.A  Review, 

Subparts  L-N  [Reserved] 

Subpart  O— Technical  Definitions 

84.200     Definitions  as  used  in  this  part. 

Subpart  P— Classification 

84,210    Cidssilicaiion  of  certified  respirators. 
84  211     Combination  respirators. 

Subpart  O — General  Construction  and 
Performance  Requirements 

84.220  General  construction  requirements. 

84.221  Test  requirements:  General. 

84.222  Breathing  tubes. 

84.223  Body  harnesses. 

84.224  Respirator  containers. 

84.225  Head  harnesses. 

84.226  Inhalation  and  exhalation  valves. 

84.227  Exhalation  valve  leakage  test. 

84.228  Air  velocity  and  noise  levels:  Hoods 
and  helmets.  'N 

84.229  Procedure  for  sequential  analysis  of 
performance  test  results  using  one-sided 
tolerance  limits. 

Subpart  R— Face  Seal  Leakage 

84.230  Applicability. 

84.231  General. 

84  232    Negative  pressure  respirators,  either 
air-purifying  or  atmosphere  supplying 
respirators. 

84.233  Positive  pressure  atmosphere 
supplying  respirators. 

84.234  Continuous  flow  atmosphere 
supplying  respirators. 

84.235  Powered  air-purifying  respirators. 

84.236  Mouthpiece  respirators. 

84.237  Reduced  panel  size. 

84.238  Regulator  preconditioning. 

Subpart  S— Self-Contained  Breathing 
Apparatus 

84.240    Self-contained  breathing  apparatus: 

Description. 
84241     (Reserved) 
84^242     Interchangeability  of  oxygen  and  air 

prohibited;  use  of  100  percent  oxygen  in 

open  flames  or  high  heat, 

84.243  Compressed  breathing  gas  and 
liquefied  breathing  gas  containers. 

84.244  Pressure  indicators. 

84.245  Timers;  Elapsed  time  indicators; 
Remaining  service  life  indicators. 

84.246  Hand-operated  valves. 

84.247  Breathing  bags. 

84.248  Self-contained  breathing  apparatus: 
Performance  requirements:  General. 

84.248-1     Component  parts  exposed  to 

oxygen  pressures. 
84.248-2     Compressed  gas  filters. 
84.248-3     Breathing  bag  test. 


84.248-4    Weight  markings. 
84.248-5    Breathing  resistance  test. 
84.248-6     Gas  flow  test. 
84.248-7     Bypass  gas  flow  test. 
84.248-8    Service  time  test:  Open-circuit 

apparatus. 
84.248-9    Service  time  lest;  Closed-circuit 

apparatus. 
84.248-10    Test  for  carbon  dioxide  in 

inspired  gas:  Open-  and  closed-circuit 

apparatus:  Maximum  allowable  limits. 
84.248-11     Tests  during  low  temperature 

operation. 
84.248-12    Shock  and  vibration  tests. 
84.248-13    Use  tests:  Purpose  and 

requirements:  General. 
84.248-14    Use  tests  1.  2,  3.  4,  and  5:  Purpose. 
84.248-15    Use  transfer  test. 
84.248-16    Use  tests:  Requirements. 
84.248-17     Flammability. 
84.248-18    Regulator  overpressurization. 

Subpart  T— Air-line  Respirators 

84.250  Air-line  respirdiars:  Description. 

84.251  Air-line  respirators;  Performance 
requirements:  General. 

84.251-1     Air-line  respirators;  Regulated 

flow. 
84.251-2    Air-line  respirators;  Continuous 

flow. 
84.251-3    Air-supply  line  tests. 
84.251-4     Harness  test. 
84.251-5    Breathing  tube  test. 
84.251-6    Airflow  resistance  test:  Air-line 

respirator,  continuous  flow  class. 
84.251-7    Airflow  resistance  test:  Air-line 

respirator,  negative  pressure  class. 
84.251-8    Airflow  resistance  test;  Air-line 

respirator,  positive  pressure  class. 

Subpart  U— Air-Puritying  Respirators; 
General  Requirements 

84  260    Air-pur.-v  r.g  respirators;  Description. 

84.261  Cartridges,  canisters  and  filters  in 
parallel;  Resistance  requirements. 

84.262  Filters  used  with  canisters  and 
cartridges:  Location:  Replacement. 

84.263  Powered  air-purifying  respirator  flow 
requirements. 

Subpart  V— Particulate  Air-Purifying 
Respirators 

84  270    Particulate  air-purifying  respirators; 
Description. 

84.271  Particulate  air-purifying  respirators; 
Performance  requirements;  General. 

84.272  Airflow  resistance  tests. 

84.273  Particulate  instantaneous  penetration 
filter  test. 

Subpart  W — Gas  and  Vapor  Air-Punfying 
Cartridge  Respirators 

84.280  Gas  and  vapor  air-punfying  cartridge 
respirators:  Description. 

84.281  Cartridges:  Color  and  marking 
requirements. 

84.282  Gas  and  vapor  air-purifying  cartridge 
respirators:  General  performance 
requirements. 

84.283  Breathing  resistance  test 

84.284  Gas  and  vapor  cartridge  service  life 
test. 

Subpart  X— Gas  and  Vapor  Air-Punfying 
Canister  Respirators 

84.290    Dt^butiptiun  and  classification. 


84.291  Canisters;  Color  and  marking 
requirements. 

84.292  Performance  requirements;  General 

84.293  Breathing  resistance  test. 

84.294  Particulate  tests;  Canisters 
containing  filters. 

84.295  Canister  service  life  test. 

Subpart  Y — Organic  Gas  and  Vapor  Air- 
Purifying  Cartridge  and  Camsrer 
Respirators 

84.300  Description  and  limitations. 

84.301  Organic  gas  and  vapor  air-purifying 
cartridge  respirators. 

84.302  Organic  gas  and  vapor  air-purifying 
canister  respirators. 

84.303  Labeling  requirements. 

84.304  Color  and  marking  requirements. 

84.305  Performance  requirements;  General. 

84.306  Breathing  resistance  test. 

84.307  Particulate  tests;  Canisters  and 
cartridges  containing  filters. 

84.308  Service  life  test 

Subpart  Z — Gas  and  Vapor  Air-Purfymg 
Respirators  for  Unlisted  Contaminants 

84.310  Description. 

84.311  Application  for  certification. 

84.312  General  test  requirements. 

84.313  Performance  requirements. 

84.314  Requirements  for  end-of-service-life 
indicators. 

.\ppendix  .^ — ,\ssumed  Conditions  of  Use 

Authority:  30  U.SC.  842(h).  844  and  957, 
[Pub.  L.  91-173  as  amended  by  Pub.  L.  95- 
164). 

Subpart  A— General  Provisions 

§84.1     Purpose. 

The  purpose  of  this  part  is  to  prescribe 
procedures  and  requirements  for  the 
certification  of  respirators  for  use  in 
mines  and  mining. 

§  84.2     Certified  respirators. 

(a)  A  respirator  is  certified  if  the 
respirator  meets  the  requirements  set 
forth  in  this  part.  NIOSH  will  determine 
if  a  respirator  meets  these  requirements 
by  revievi'ing  the  test  reports  described 
in  §§84.30.  84.32.  and  84.33. 

(b)  Expiration  of  manufacturers' 
certificates  and  recertification.  (1) 
Manufacturers'  certificates  granted  prior 
to  the  effective  date  of  this  part  by 
MOSH,  MSHA  and  the  Bureau  of  Mines 
for  respirators  certified  as  meeting 
previous  performance  requirements 
shall  expire  five  years  from  the  effective 
date  of  these  regulations  unless 
certification  is  withdrawn  prior  to  that 
time  pursuant  to  the  provisions  of 
Subpart  H  of  this  part. 

(2)  A  manufacturer  may  obtain 
certification  of  a  respirator  with  an 
expired  manufacturers'  certificate  by 
submission  of  a  new  application  for 
certification  as  specified  in  §  84.10. 

(3)  A  respirator  submitted  to  NIOSH 
for  an  original  certification  or  a 
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respirator  with  an  expired 
manufacturers'  certificate  which  is 
submitted  to  MOSH  for  recertification 
shall  meet  all  relevant  performance 
requirements  in  effect  on  the  date  of 
application. 

(4)  A  certification  granted  by  NIOSH- 
after  the  effective  date  of  these 
regulations  shall  remain  in  effect  for  the 
time  period  specified  in  the  subsequent 
revision  of  the  performance  requirement 
applicable  to  that  type  or  class  of 
respirator  unless  certification  is 
withdrawn  prior  to  that  time  pursuant  to 
the  pro\.  isions  of  Subpart  H  of  this  part. 

§  84.3     Definitions. 

"Applicant"  means  an  individual, 
partnership,  company,  corporation, 
association  or  other  organization  which 
manufactures,  assembles,  or  controls  the 
assembly  of  a  complete  respirator  and 
who  applies  to  NIOSH  for  certification 
of  such  respirator  or  for  certification  of  a 
modification  of  a  certified  respirator. 

"Major  Modification"  is  a 
modification  or  set  of  modifications  not 
listed  or  otherwise  provided  for  in  the 
certified  respirator  specifications  that 
(1)  might  appreciably  affect  the  weight, 
balance,  structural  strength, 
performance,  or  other  qualities  affecting 
respirator  use,  or  (2)  is  not  done 
according  to  accepted  practices  or 
cannot  be  done  by  elementary 
operations. 

"Manufacturer"  means  an  individual, 
partnership,  company,  corporation, 
association  or  other  oreanization  which 
manufactures,  assembles,  or  controls  the 
assembly  of  a  complete  respirator  and 
has  been  granted  a  NIOSH  certification 
for  such  respirator. 

"Minor  Modification"  is  other  than  a 
major  m.odification. 

"MSHA  '  means  the  Mine  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor. 

"NIOSH"'  means  the  National  Institute 
for  Occupational  Safety  and  Health, 
Centers  for  Disease  Control,  Public 
Health  Service,  U.S.  Department  of 
Health  and  Hum.an  Services. 

"NIOSH  certification  label"Js  a  label 
described  in  Subpart  E  of  this  part. 

"Respirator"  means  any  device  worn 
by  an  individual  engaged  in  mining  and 
designed  to  provide  the  wearer  with 
respiratory  protection  against  inhalation 
of  a  hazardous  atmosphere. 

"Simulated  workplace"  means  a 
simulated  environment  that  is  a 
reasonable  representation  of  mines  or 
mining  work  sites  with  regard  to 
contaminant  exposures  for  which  a 
respirator  is  intended  to  protect. 

"Workplace"  means  any  mine  or 
mining  work  site  with  regard  to 
contaminant  exposures  for  which  a 


respirator  ia  intended  to  provide 
protection,  j 

Subpart  B — Application  Procedure 

§84.10    Submission  of  an  application. 

(a)  An  application  to  NIOSH  for 
certification  of  a  respirator  or 
certification  of  a  major  modification  of  a 
certified  respirator  shall  be  submitted  in 
writing  to;  Division  of  Safety  Research, 
NIOSH.  944  Chestnut  Ridge  Road, 
Morgantown,  West  "Virginia  26505. 

(b)  An  application  to  MSHA  for 
certification  of  an  electrical  component 
of  a  respirator  that  is  required  to  be 
permissible,  shall  be  tested  in 
accordance  with  Part  18  of  this  chapter 
and  shall  be  submitted  in  writing  to: 
Approval  and  Certification  Center,  Box 
251,  Industrial  Park  Road.  Triadelphia, 
West  Virginia  26059. 

§84.11     Required  contents  of  an 
application  to  NIOSH  for  certification. 

An  application  to  NIOSH  for 
certification  of  a  respirator  or 
certification  of  a  major  modification  of  a 
certified  respirator  shall  be  written  in 
English  and  shall  contain: 

(a)  A  letter  of  transmittal  from  the 
applicant  to  NIOSH  requesting 
certification  of  a  respirator  or 
certification  of  a  major  modification  of  a 
certified  respirator; 

(b)  A  test  report  as  described  in 
§  84.30; 

(c)  Written  assurance  that  the 
applicant  will,  prior  to  commencement 
of  production,  implement,  and  thereafter 
maintain,  a  program  to  assure  the 
continued  quality  of  certified  respirators 
which  will  meet  both  the  minimum 
requirements  and  the  objectives  set 
forth  in  §  84.20; 

(d)  A  minimum  of  two  respirators 
which  are  made  on  regular  production 
tooling  with  no  operation  included 
which  was  not  included  on  the 
respirators  tested  by  the  applicant  or  his 
agent  and  which  will  not  be 
incorporated  in  regular  production 
processing; 

(e)  A  copy  of  the  applicant's  proposed 
user  maintenance,  informational  and 
instructional  materials  and  a  sample  of 
the  packaging  materials; 

(f)  Engineering  drawings  of  the 
respirator  for  which  certification  is 
sought; 

(g)  A  complete  parts  list,  including  all 
components  or  parts  which  may  be 
replaced  during  the  useful  life  of  the 
respirator; 

(h)  Marking  of  all  documents 
submitted  under  paragraphs  (f)  and  (g) 
of  this  section  indicating  their 
confidential  or  trade  secret  nature; 


(i)  A  required  fee  of  S200  to  cover  the 
cost  of  NIOSH  documentation  review, 
plus  any  additional  costs  to  cover 
verification  testing,  determined  in 
accordance  with  the  provisions  in 
Subpart  J; 

(j)  Written  assurance  that  the 
applicant  will,  during  any  testing 
required  by  these  regulations  which 
involves  human  subjects,  comply  with 
the  requirements  in  45  CFR  Part  46, 
Subpart  A-Basic  HHS  Policy  for 
Protection  of  Human  Research  Subjects. 

§  84.12    Withdrawal  of  an  application  for 
certification. 

(a)  An  applicant  may.  by  written 
notification  to  NIOSH.  withdraw  its 
application  for  certification  of  a 
respirator. 

(b)  Upon  request,  NIOSH  will  return 
to  the  applicant  the  respirators 
submitted  for  certification.  The  return  of 
the  respirator  shall  be  at  the  applicant's 
expense. 

(c)  Any  balance  of  the  paid  fee  will  be 
refunded  to  the  applicant. 

§  84.13    Evaluation  of  an  application  for 
certification. 

If  NIOSH  determines  that  the 
applicant  has  failed  to  satisfy  the 
requirements  set  forth  in  §  84.11  of  this 
part,  NIOSH  will  so  inform  the  applicant 
and  describe  the  basis  for  the  NIOSH 
determination.  No  additional  application 
fee  will  be  charged. 

Subpart  C— Quality  Assurance 

§  84.20     Quality  assurance. 

Applicants  granted  a  certification 
under  this  part  shall — 

(a)  Inspect  or  test,  or  both,  the  critical 
characteristics  identified  in  the 
appropriate  subpart  of  this  part; 

(b)  Calibrate  instruments  used  for  the 
inspection  and  testing  of  critical 
characteristics  at  least  as  frequently  as, 
and  according  to,  the  instrument 
manufacturer's  specifications,  using 
calibration  standards  traceable  to  those 
set  by  the  National  Bureau  of  Standards, 
U.S.  Department  of  Commerce  or  other 
nationally  recognized  standards; 

(c)  Control  drawings  and 
specifications  so  that  the  product  is 
manufactured  as  certified; 

(d)  Report  to  NIOSH  any  knowledge 
of  a  product  distributed  with  critical 
characteristics  not  in  accordance  with 
the  certification  specifications; 

(e)  Permit  a  representative{s)  of 
NIOSH  to  conduct  an  in-plant  audit  of 
the  inspection  and  tests,  instrument 
calibration,  and  drawing  and 
specification  control,  if  .NIOSH  has 
reason  to  believe  a  certified  respirator  is 
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in  nonconformance  with  the 
requirements  of  the  part: 

(f)  Make  certified  products  available 
for  audit,  upon  request  by  NlOSii  but 
not  more  than  once  a  year  except  for 
cause,  at  no  cost  and  at  a  mutually 
agreeable  site  and  time. 

§  84.21     Discovery  of  defect  or  failure  of 
compliance  by  manufacturer,  notice 
requirements. 

Any  manufacturer  who  discovers  that 
any  respirator  produced  or  assembled 
by  him  fails  to  comply  with  an 
applicable  requirement  contained  in  this 
part  shall: 

(a)  In  accordance  with  §  84.22,  notify 
.MOSH  within  one  work  day  of 
discovery  of  the  failure  to  comply,  if 
such  failure  poses  an  immediate  and 
significant  threat  of  serious  injury  or 
death,  or 

fb)  If  such  failure  to  comply  does  not 
pose  an  immediate  and  significant  threat 
of  serious  injury  or  death,  notify  NIOSH 
within  a  reasonable  time  after  discovery 
in  accordance  with  §  84.22,  and 

(c)  Furnish  notification  if  so  directed 
by  MOSH,  in  accordance  with  §  84.23. 
to  the  following  persons: 

(1)  The  dealers  or  distributors  to 
whom  such  respirator  was  delivered  by 
the  m.anufacturer:  and 

(2)  The  purchaser  of  such  respirator 
and  any  subsequent  transferee  of  such 
respirator  (w'here  known  to  the 
manufacturer  or  where  the  manufacturer 
upon  inquiry  to  dealers,  distributors,  or 
purchasers  can  identify  the  present 
user). 

§  84.22    Notification  by  the  manufacturer 
to  NIOSH. 

The  notification  to  NIOSH  required  by 
§  84.21  shall  be  by  telephone  or  telegram 
which  shall  be  confirmed  in  writing  by 
letter,  and  shall  include  the  following 
information: 

(a)  Identification  of  the  respirator  or 
respirators  involved; 

(b)  The  total  number  of  such 
respirators  so  produced,  and  the 
approximate  number  of  such  respirators 
which  have  left  the  place  of 
manufacture; 

(c)  The  expected  usage  for  the 
respirator  if  known  to  the  manufacturer; 

(d)  A  description  of  the  defect  in  the 
respirator  or  the  manner  in  which  the 
respirator  fails  to  comply  with  any 
applicable  requirement  contained  in  this 
part; 

(e)  An  evaluation  of  the  hazards 
reasonably  related  to  the  defect  or  the 
failure  to  comply  with  the  applicable 
requirement; 

(f)  The  date  and  circumstances  under 
which  the  defect  or  noncompliance  was 
discovered;  and 


(g)  The  identification  of  any  trade 
secret  information  which  the 
manufacturer  desires  kept  confidential; 
and 

(h)  Any  other  relevant  information 
which  NIOSH  may  require, 

§  84.23     Notification  by  the  manufacturer 
to  affected  persons. 

lal  The  notification  by  the 
manufacturer  to  the  persons  specified  in 
§  84.21  (c]  shall  be  made  within  14  days 
from  the  receipt  of  such  directive  from 
NIOSH  and  shall  mclude  the  following: 

(1)  In  clear  and  nontechnical  terms, 
the  information  prescribed  in  §  84.22, 
paragraphs  (a),  (d),  (e),  and  (h)  and 
instructions  with  respect  to  use  of  the 
respirator  pending  the  correction  of  the 
defect;  and; 

(2)  The  following  statement: 

The  manufacturer  will  remedy  the  defect  or 
bring  the  respirator  into  compliance  with 
each  applicable  requirement  contained  in 
respirator  certification  regulations  in 
accordance  with  a  plan  to  be  approved  by 
NIOSH.  the  details  of  which  will  be  included 
in  a  subsequent  communication  to  you. 

Provided,  That  if  at  the  time  the 
notification  is  sent,  NIOSH  has 
approved  a  plan  for  the  repair, 
replacement  or  refund  of  the  respirator, 
the  notification  may  include  the  details 
of  the  approved  plan  in  lieu  of  the  above 
statement. 
(b)  The  notification  shall  be  sent — 

(1)  By  certified  mail  to  purchasers  of 
the  respirator  and  to  subsequent 
transferees:  and 

(2)  By  certified  mail  or  other  more 
expeditious  means  to  dealers  and 
distributors. 

§  84.24    Copies  of  communications  sent  to 
purchasers,  dealers,  or  distributors. 

(a]  Every  manufacturer  of  respirators 
shall  furnish  to  NIOSH  a  copy  of  all 
notices,  bulletins,  or  other 
communications  sent  to  the  dealers  or 
distributors  of  such  manufacturers  or  to 
purchasers  (or  subsequent  transferees] 
of  respirators  of  such  manufacturer 
regarding  any  defect  in  such  respirator 
or  any  failure  of  such  respirator  to 
comply  with  an  applicable  requirement 
contained  in  this  part;  and 

(b)  In  the  event  NIOSH  deems  the 
content  of  such  notices  to  be  insufficient 
to  protect  the  public  health  and  safety. 
NIOSH  may  require  additional  notice  to 
such  recipients,  or  may  elect  to  make  or 
cause  to  be  made  such  notification  by 
whatever  means  it  deems  appropriate. 

§  84.25     Determination  by  NIOSH  that  a 
respirator  fails  to  comply  or  has  a  defect. 

(a)  If  NIOSH.  through  testing, 
inspection,  research,  or  examination  of 
reports  or  other  data,  determines  that 


any  respirator  does  not  comply  with  an 
applicable  requirement  contained  in  this 
part,  NIOSH  shall  within  one  work  day 
notify  the  manufacturer  of  the  respirator 
in  writing  specifying: 

(1)  The  respirator  or  respirators 
involved; 

(2)  The  defect  in  the  respirator  or  the 
manner  in  which  the  respirator  fails  to 
comply  with  the  applicable 
requirements  contained  in  this  part; 

(3)  NIOSH's  findings,  with  reference 
to  the  tests,  inspections,  studies,  or 
reports  upon  which  such  findings  are 
based;  and 

(4)  A  reasonable  period  of  time  during 
which  the  manufacturer  may  present  his 
views  and  evidence  to  establish  that 
there  is  no  failure  of  compliance  or  that 
the  alleged  defect  does  not  exist  or  does 
not  relate  to  health  or  safety  of  the  user 
of  the  respirator. 

(b)  Every  manufacturer  who  receives 
a  notice  under  paragraph  (a)  of  this 
section  shall  reply  to  NIOSH  in  writing 
in  accordance  with  §  84.22  of  this  part, 
paragraphs  (b).  (c),  (e).  and  (g).  If  such 
failure  appears  to  pose  an  immediate 
and  significant  threat  of  serious  injury 
or  death,  reply  shall  be  made  within  24 
hours.  If  such  failure  to  comply  does  not 
pose  an  immediate  and  significant  threat 
of  serious  injurv-  or  death,  the  reply  shall 
be  made  to  NIOSH  within  a  reasonable 
time. 

(c)  If.  after  the  expiration  of  the  period 
of  time  contained  in  the  notice,  from 
NIOSH  specified  in  paragraph  (a)  of  this 
section.  NIOSH  determines  that  the 
respirator  does  not  comply  with  an 
applicable  requirement  contained  in  this 
part.  NIOSH  shall  direct  the 
manufacturer  to  furnish  the  notification 
to  the  persons  specified  in  §  84.21(b)  in 
the  manner  specified  in  §  84.23.  The 
manufacturer  shall  furnish  the  required 
notification  within  14  days  from  the  date 
of  receipt  of  such  directive. 

Subpart  D— Respirator  Testing  by 
Applicant 

§  84  30     Laboratory  testing  by  applicant 
and  interim  certification. 

(a)  The  applicant  shall  conduct  the 
laboratory  tests  necessary  to  determine 
if  the  applicant's  respirator  meets  the 
relevant  performance  standards  set 
forth  in  Subparts  0  through  Z  of  this 
part.  In  addition,  the  applicant  shall  test 
the  respirator  to  determine  if  the 
respirator  performs  as  expected  and  is 
free  from  characteristics  or  defects 
which  may  make  it  unsafe  for  its 
anticipated  use. 

(b)  The  applicant  shall  submit  a 
written  laboratory  test  report  to  NIOSH 
which  shall  include: 
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(1)  The  results  of  the  tests  described 
in  paragraph  (a)  of  this  section; 

(2)  A  detailed  description  of  the  test 
procedures  employed  in  producing  the 
test  results: 

(3)  A  detailed  description  of  the  data 
and  method  of  data  analysis  used  in 
obtaining  the  test  results. 

(c)  NIOSH  may.  at  its  discretion, 
undertake  its  own  testing  and/or 
evaluation  of  applicant's  respirator  for 
the  purpose  of  verifying  the  test  results 
or  conclusions  included  in  applicant's 
test  report. 

(d)  In  addition  to  the  requirements  of 
this  part,  N'lOSH  may  require,  as  a 
further  condition  of  certification, 
additional  tests  reasonably  necessary  to 
evaluate  the  quality,  effectiveness,  or 
safetv  of  the  respirator  submitted  to 
MOSH  for  certification.  MOSM  will 
notify  the  applicant  in  writing  of  these 
additional  requirements,  stating 
generally  the  reasons  for  such 
requirements. 

(e)  MOSH  will  review  the  applicant's 
laboratory  test  report  to  determine  if  the 
report  provides  substantial  evidence 
that  the  applicants  respirator: 

(1)  Meets  the  relevant  performance 
requirements  set  forth  in  Subparts  O 
through  Z  of  this  part; 

(2)  Performs  as  expected; 

(3)  Is  free  from  defects  or 
characteristics  that  may  make  it  unsafe 
for  Its  anticipated  use. 

(f)  Within  90  days  of  the  acceptance 
by  NIOSH  of  the  applicant's  laboratory 
test  report,  NIOSH  will  issue  a 
notification  letter  to  the  applicant 
indicating  whether  the  laboratory  test 
report  provides  substantia!  evidence 
that  the  applicant's  respirator  complies 
with  the  requirements  of  paragraph  (e) 
of  this  section. 

(1)  If  .MOSH  concludes  that  the 
applicant's  report  does  provide 
sufficient  evidence  of  such  compliance, 
the  notification  letter  will  constitute  an 
interim  certification  of  the  respirator 
pending  a  decision  by  NIOSH  on  final 
certification  which  is  contingent  upon 
satisfactory  results  from  workplace  or 
simulated  workplace  testing. 


(2)  If  NIOSH  concludes  that  the 
applicant's  report  does  not  provide 
sufficient  evidence  of  such  compliance, 
NIOSH  will  inform  the  applicant  in 
writing  of  its  intention  to  deny  interim 
certification.  The  letter  shall  inform  the 
applicant  of  the  basis  for  the  denial  and 
of  the  applicant's  right  to  appeal  the 
denial  in  accordance  with  the  provisions 
in  Subpart  I. 

§  84.31     Guidelines  for  workplace  or 
simulated  workplace  testing. 

In  conducting  workplace  or  simulated 
workplace  testing  the  applicant  shall 
conform  to  the  following  general 
guidelines: 

(a)  The  applicant  shall  utilize  a 
methodology  and  research  design  which 
can  be  expected  to  adequately 
determine  if  the  respirator  will  perform 
as  required  by  this  part  and  is  free  from 
defects  or  characteristics  which  may 
make  it  unsafe  for  its  anticipated  use; 

(b)  The  applicant  shall  provide  for 
testing  of  the  applicant's  respirator  in 
actual  and/or  simulated  workplace 
conditions  that  are  reasonably 
representative  of  those  in  which  the 
applicant  anticipates  the  respirator  will 
be  used; 

(c)  The  applicant  shall  provide  for 
testing  of  applicant's  respirator  by 
experts  qualified  by  training  and 
experience  to  evaluate  the  effectiveness 
and  safety  of  the  respirator. 

§  84.32    Workplace  or  simulated  workplace 
testing  by  applicant;  Certification  of 
minimum  performance  level. 

(a)  Workplace  or  simulated 
workplace  test  report.  The  applicant 
shall  provide  NIOSH  with  a  test  report 
that  provides  substantial  evidence  that 
the  applicart's  respirator  will  provide  a 
workplace  or  simulated  workplace 
protection  factor  at  least  equal  to  that 
assigned  to  that  category  of  respirators 
in  paragraph  (b)  of  this  section.  In 
addition,  the  applicant's  test  report  shall 
provide: 

(1)  Substantial  evidence  that  the 
applicant's  respirator  performs  as  is 
expected  and  is  free  from  defects  or 


characteristics  which  may  make  it 
unsafe  for  its  anticipated  use;  and 

(2)  An  explanation  of  the  method  of 
observation  and  recording  results, 
including  the  variables  measured, 
quantitative  assessment  of  subject 
response  and  steps  to  be  taken  to 
minimize  bias  on  the  part  of  the  subject 
and  the  observer. 

(b)  Workplace  or  simulated  workplace 
evaluation  of  respirator  performance 
shall  be  conducted  so  as  to  determine 
the  distribution  of  workplace  protection 
factors  or  simulated  workplace 
protection  factors  that  are  measured  in 
workplaces  or  in  simulated  workplaces 
and  in  work  conditions  that  are 
reasonably  representative  of  the  places 
and  conditions  in  which  it  is  anticipated 
the  respirator  will  be  used. 

(1)  The  workplace  protection  factor, 
WPF.  or  simulated  workplace  protection 
factor,  SPF,  is  a  measure  of  the 
effectiveness  of  a  respirator  that  is  being 
properly  worn  and  used  during  normal 
work  activities  by  a  person  who  has 
been  properly  fitted.  The  WPF  or  SPF  as 
appropriate  can  be  determined  by:  WPF 
or  "?F  =  Co/Ci  where  Co  is  the  time- 
weighted  average  (TWA)  contaminant 
concentration  outside  the  facepiece 
which  would  be  inhaled  if  the  respirator 
were  not  used,  and  C,  is  TWA 
contaminant  concentration  inside  the 
respirator  facepiece  which  is  inhaled  by 
the  respirator  wearer. 

(2)  The  assigned  protection  factor  is 
that  above  which  95  percent  of  the 
workplace  protection  factors  would  be 
expected  to  exceed  at  a  confidence  level 
of  95  percent,  The  assigned  protection 
factor,  PF„  can  be  calculated  by  the 
following  general  formula  as  explained 
by  Natrella^for  one-sided  tolerance 
limits:  PFa  =  PF,(\,  P),  where  X  =  0,95  and 
P  =  0.95.  For  example,  a  class  of 
respirators  with  a  PF,=  50  would  be 
expected  to  provide  workplace 
protection  factors  or  simulated 
workplace  protection  factors  in  excess 
of  50  for  at  least  95  percent  of  users. 
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Minimum  Assigned  Protection  Factors 

Respirator  Class  Minimum  PFa 

Air  Purifying 

negative  pressure 

full  facepiece 50 

half  or  quarter  facepiece  ....  10 
with  low  efficiency  filter  ...  5 
powered 

tight  fitting  facepiece  .....  50 

loose  fitting  helmet 25 

Atmosphere  Supplying 

self-contained   (SCBA)    

negative  pressure  50 

positive  pressure  10,000 

air- line 

negative  pressure 

full    facepiece     ........    50 

half  facepiece 10 

positive  pressure 

full    facepiece 2,000 

half  facepiece 1,000 

continuous  flow 

half  facepiece 50  " 

full   facepiece 50 

hood  or  helmet ?5 

combination  positive  pressure 
SCBA  with  air-line 

half  facepiece .1,000 

full   facepiece     10,000 


(c)  At  the  conclusion  of  the  workplace 
or  simulated  workplace  tests,  the 
applicant  shall  report  the  workplace  or 
simulated  workplace  test  results  to 
NIOSH. 

(1)  If,  after  completing  its  review, 
NIOSH  is  satisfied  that  the  respirator 
meets  the  minimum  assigned  protection 
factor  requirements  of  this  section  and 
is  free  from  defects  or  characteristics 
which  may  make  it  unsafe  for  its 
anticipated  use,  NIOSH  will  issue  the 
applicant  a  certificate  indicating  NIOSH 
certification  of  the  respirator. 

(2)  If  applicant's  workplace  or 
simulated  workplace  test  results  do  not 
provide  substantial  evidence  that  the 
respirator  meets  the  aforementioned 
requirements.  NIOSH  will  inform  the 
applicant  in  writing  of  its  intention  to 
deny  certification.  The  letter  shall 
inform  the  applicant  of  the  basis  for  the 
denial  and  of  the  applicant's  right  to 
appeal  the  denial  in  accordance  with  the 
provisions  in  Subpart  I. 


(d)  NIOSH  will  issue  a  certificate  to 
the  applicant  or  send  a  notification  of 
denial  to  the  applicant  within  90  days  of 
acceptance  by  NIOSH  of  the  applicant's 
workplace  or  simulated  workplace  test 
results. 

§  84.33     Workplace  or  simulated  workplace 
testing  by  applicant;  Certification  ot  higher 
performance  level. 

In  lieu  of  conformance  to  the 
requirements  of  §  84.32  of  this  part,  the 
applicant  may  perform  workplace  or 
simulated  workplace  testing,  designed  to 
demonstrate  a  higher  level  of 
performance,  i.e.  protection  factor,  than 
those  specified  in  §  84.32. 

(a]  Where  an  applicant  intends  to 
submit  for  certification  at  a  higher  level 
of  performance  than  those  specified  in 
§  84.32,  the  applicant  shall  advise 
NIOSH  of  that  intent,  prior  to  initiation 
of  the  workplace  or  simulated 
workplace  testing.  NIOSH  reserves  the 
right  to  review  the  statistical  protocol 
for  the  study  and  to  observe  the  conduct 


of  the  workplace  or  simulated 
workplace  tests. 

(b)  Workplace  or  simulated  workplace 
evaluation  of  respirator  performance 
shall  be  conducted  so  as  to  determine 
the  distribution  of  workplace  protection 
factors  or  simulated  workplace 
protection  factors  that  are  measured  in 
workplaces  or  in  simulated  workplaces 
and  in  work  conditions  that  are 
reasonably  representative  of  the  places 
and  conditions  in  which  it  is  anticipated 
the  respirator  will  be  used. 

(c)  The  workplace  protection  factor, 
WPF,  or  simulated  workplace  protection 
factor,  SPF,  is  a  measure  of  the 
effectiveness  of  a  respirator  that  is  being 
properly  worn  and  used  during  normal 
work  activities  by  a  person  who  has 
been  properly  fitted.  The  WPF  or  SPF  as 
appropriate  can  be  determined  by:  WPF 
or  SPF  =  Co/C,  where  C„  is  the  time- 
weighted  average  (TWA)  contaminant 
concentration  outside  the  facepiece 
which  would  be  inhaled  if  the  respirator 
were  not  used,  and  C,  is  TWA 
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contaminant  concentration  inside  the 
respirator  facepiece  which  is  inhal^-d  by 
the  respirator  wearer. 

(d)  The  applicant  shall  provide 
.\IOSH  with  a  test  report  that  provides 
substantial  evidence  that  the  applicant's 
respirator  will  provide  an  assigned 
protection  factor  greater  than  that 
assigned  to  that  category  of  respirators 
in  paragraph  (c)  of  §  84.32.  The 
applicant's  test  report  shall  provide: 

(1)  Data  that  statistically 
demonstrates  that  95  percent  of  the 
workplace  protection  factors  would  be 
expected  to  exceed  the  higher  protection 
factor  at  a  confidence  level  of  95 
percent.  The  higher  assigned  protection 
factor.  PF,,  can  be  calculated  by  the 
following  general  formula  as  explained 
by  .\atrella-  PFa  =  PF3(A,  P),  where 
A  =  0.95and  P  =  0.95; 

[2]  Evidence  that  the  respirator  is  ,''ree 
from  defects  or  characteristics  which 
may  make  it  unsafe  for  its  anticipated 
use:  and 

(3)  An  explanation  of  the  method  of 
observation  and  recording  results, 
including  the  variables  measured, 
quantitative  assessment  of  subject 
response  and  steps  to  be  taken  to 
minimize  bias  on  the  part  of  the  subject 
and  the  observer. 

fe)  If  MOSH  finds  that  the  data 
support  the  assignment  of  a  higher 
protection  factor  than  the  minimum  level 
of  protection  factor  specified  in 
S  84.32(c),  MOSH  will  certify  the  higher 
protection  factor  as  part  of  the 


respirator  certification.  If  NIOSH 
determines  that  the  data  do  not  support 
the  higher  protection  factor.  MOSH  may 
require  further  testing  and/or  may 
choose  to  conduct  validation  testing  of 
the  applicant's  respirator  or  may  deny 
the  application.  NIOSH  will  inform  the 
applicant  in  writing  of  its  intention  to 
deny  certification.  The  letter  shall 
inform  the  applicant  of  the  basis  for  the 
denial  and  of  the  applicant's  right  to 
appeal  the  denial  in  accordance  with  the 
provisions  in  Subpart  I. 

S  84.34     Availability  of  respiratof  test 
results  and  protocols. 

MOSH  will  make  available,  for  public 

review,  all  laboratory  and  workplace  or 
simulated  workplace  test  results  and 
test  protocols  utilized  in  tests  conducied 
under  the  provisions  of  this  part. 

Subpart  E.— NIOSH  Certification  Label 

§  84.40     Required  contents  of  a 
certification  label. 

(a)  A  .MOSH  certification  label  shall 
contain: 

(1)  The  name  and  address  of  the 
manufacturer; 

(2)  The  name  and  letters  or  numbers 
by  which  the  respirator  or  respirator 
component  is  designated  for  trade 
purposes; 

(3)  The  lot  number  or  other 
appropriate  designation  of  date  of 
manufacture; 

(4)  The  NIOSH  logo  and  the  words. 
"Certified  by  the  U.S.  Government"; 


(5)  The  certification  number  assigned 
by  NIOSH; 

(6)  The  effective  date  of  the  MOSH 
performance  standard  against  which  the 
respirator  was  tested  and  certified; 

(7)  Any  conditions  or  limitations 
specified  by  NIOSH;  and 

(8)  The  following  statement; 

Complaints  concerning  the  performance  of 
this  respirator  should  be  forwarded  to  the 
manufacturer  and  a  copy  should  be  sent  to 
Division  of  Safety  Research.  NIOSH,  944 
Chestnut  Ridge  Road.  Morgantown.  WV  26505 

(9)  Manufacturers  shall  have  the 
completely  assembled  and  fully  charged 
weight  and  completely  assembled  and 
fully  discha.'-ged  weight  permanently 
and  legibly  marked  on  all  self-contained 
breathing  apparatus. 

(b)  In  addition  to  the  requirements  set 
forth  in  paragraph  (a)  of  this  section,  the 
certification  labels  for  mine  rescue  and 
eni  -rgency  respirators  as  defined  in 
S-  '  part  K  shall  contain  the  .MSHA  logo 
and  any  conditions  or  limitations 
specified  by  MSHA. 

§84.41     General  label  and  marking 
requirements. 

(a)  Legible  reproductions  or 
abbreviated  forms  of  the  certification 
label  acceptable  to  .MOSH  for  use  on 
each  respirator  or  respirator  component 
shall  be  attached  to  or  printed  on  the 
following  locations: 
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Respirator  Type 

Label   Type 

Location 

Self-contained 
rireathing  apparatus 

Gas  and  vapor  air 
purifying  canister 
respirator 

Air-line  respirator 

Entire 
Entire 

Entire 

Harness  assembly  and 
canister  (where 
applicable). 

Respirator  contai'-ie'' 
and  canister. 

Respirator  container  or 

instruction  ca^d. 


Particulate  air 
purifying  respirator 


Gas  and  vapor  air 
purifying  cartridge 
respirator 


Entire 

Abbreviated 

Entire 


Respirator  containef- 
and  filter  contai'^er. 

Filters. 

Respirator  container, 
cartridge  containe-', 
and  filter  containers 
(where  applicable). 


Abbreviated 


Cartridges  and  filters 


(b)  Each  respirator,  major  respirator 
component,  and  respirator  container 
shall  be  labeled  distinctly  to  show  the 
name  of  the  manufacturer,  the  name  and 
letters  or  numbers  by  which  the 
respirator  or  respirator  component  is 
designated  for  trade  purposes,  and  the 
lot  number,  serial  number,  or  date  of 
manufacture. 

(c)  Pursuant  to  a  request  from  the 
manufacturer  of  a  certified  respirator, 
NIOSH  will  provide  prior  review  of  the 
contents  of  a  proposed  certification 
labeL 

Subpart  F— Maintenance, 
Informational  and  Instructional 
Materials 

§  84.50    Operation  and  maintenance 
manuals. 

(a)  Operation  and  maintenance 
manuals  shall  be  provided  with  each 
respirator  and  shall  contain  the 
following  as  minimum  requirements; 

(1)  Operation  manuals  shall  include 
principles  of  operation,  procedures  for 
fitting  to  the  wearer,  a  description  of 
parts,  operation  and  use.  limitations  of 
use.  operation  testing,  trouble-shooting 
guidance,  and  hazards. 

(2)  Maintenance  manuals  shall  include 
preventive  maintenance  procedures, 


routine  repair  procedures,  test 
procedures,  suggested  spare  parts,  parts 

lists,  and  storage  recommendations. 
[bj  The  applicant's  operation  and 
m.aintenance  manuals  shall  be  written 
so  as  to  be  easily  comprehensible  to  the 

user. 

Subpart  G— Modification  of  Certified 
Respirators 

§  84.60    Major  modification  of  certified 
respirators. 

(a)  Manufacturers  of  respirators 
certified  by  NIOSH  who  wish  to  make 
major  modifications  to  such  respirators 
shall  submit  applications  for 
certification  of  such  major  modifications 
to  NIOSH  as  set  forth  in  Subpart  B  of 
this  part. 

(b)  If  an  applicant  submits  to  NIOSH  a 
proposed  major  modification  of  a 
respirator  which  holds  a  current 
NIOSH/.MSHA  certification,  the 
proposed  major  modification  shall  meet 
the  performance  standards  in  effect  on 
the  date  of  the  original  certification  of 
the  respirator.  NIOSH,  at  its  discretion, 
may  test  or  evaluate  the  respirator  and 
verify  the  applicant's  data. 

(c)  If  the  respira'or  as  modified  fails  to 
m.eet  the  relevant  NIOSH  perform.ance 
standards  m  effect  on  the  date  of  the 


original  certification,  NIOSH  will  inform 
the  applicant  in  writing  of  its  intention 
to  deny  certification  of  the  modified 
respirator.  The  letter  shall  inform  the 
applicant  of  the  basis  for  the  denial  and 
of  the  applicant's  right  to  appeal  the 
denial  m  accordance  with  the  provisions 
of  Subpart  1. 

§  84.61     Minor  modification  of  certified 
respirators, 

|ai  Manufacturers  of  respirators 
cf'.fied  by  .MOSH  who  make  minor 
modifications  to  such  respirators,  shall 
miamtam  a  record  of  such  minor 
modifications  for  the  duration  of  the 
certification. 

(bj  The  record  of  such  minor 
m.odifications  shall  be  made  available  to 
NIOSH,  upon  request,  within  1  week. 
The  record  of  such  minor  modifications 
shall  be  made  available  for  inspection 
by  .NIOSH  personnel  during  the  in-plant 
audit  prescribed  m  §  84.20(e). 

Subpart  H— Withdrawal  of  Certification 

§  84.70     Withdrawal  of  certification  tor 
cause. 

NIOSH  m.ay  withdraw  its  certification 
of  a  respirator  for  cause.  Cause  includes, 
but  is  not  limited  to: 


32412 Federal  Register  /  Vol.  52,  No. 


(a)  Failure  of  a  manufacturer  to 
consistently  and  effectively  implement  a 
quality  assurance  program  which  meets 
the  objectives  and  requirements  set 
forth  in  §  84.20; 

(b)  Failure  of  a  manufacturer  to 
promptly  allow  NIOSH  to  contact  or 
enter  its  facility  for  the  purpose  of 
verifying  the  manufacturer's  quality 
assurance  program  as  provided  for  in 
§  84.20(e); 

(c)  Failure  of  a  manufacturer  to 
provide  the  notifications  required  in 
§§84.21  through  84.25; 

(d)  Placement  by  a  manufacturer  on  a 
certified  respirator  of  a  NIOSH  label  not 
as  prescribed  in  §  84.40; 

(e)  Failure  of  a  manufacturer  to 
maintain  the  records  required  in  §  84.61 
and/or  to  provide  them  to  NIOSH  in  a 
timely  fashion  upon  request; 

(f)  The  subjection  by  a  manufacturer 
of  a  respirator  certified  by  NIOSH  to 
major  modification  and  the  selling  or 
advertising  for  sale  of  such  modified 
respirator  as  NIOSfi  certified  without 
having  obtained  NIOSH  certification  of 
the  modification; 

(g)  Failure  of  a  manufacturer  to 
consistently  produce  a  respirator  that  is 
reliable  and  free  from  defects  or 
characteristics  which  may  make  it 
unsafe  for  its  anticipated  use; 

(h)  A  determination  by  NIOSH  that  a 
test  upon  which  certification  depends 
does  not  provide  reasonable  protection 
to  the  user  of  a  respirator  which  has 
been  certified  based  entirely  or  in  part 
upon  satisfactory  performance  during 
such  test; 

(i)  A  determination  by  NIOSH  that  a 
certified  respirator  is  so  defective  as  to 
be  dangerous  to  the  health  or  safety  of 
the  user;  and 

(j)  Failure  of  a  manufacturer  to  permit 
NIOSH  to  select  a  reasonable  number  of 
respirators  for  audit  testing  as  provided 
fur  in  §  84.20(0. 

§84.71     Procedure  (or  twithdrawal  of 
certification  for  cause  and  manufacturer's 
right  to  appeal. 

(d)  If  NIOSH  determines  that  cause 
p.xists  to  warrant  withdrawal  of  NIOSH 
certification  of  a  respirator.  NIOSH  will 
notify  the  manufacturer  of  the  NIOSH 
intent  to  withdraw  certirication,  and 
inform  the  manufacturer  of  the  reasons 
for  the  proposed  withdrawal  of 
certification  and  of  the  manufacturer's 
right  to  appeal  the  proposed  withdrawal 
of  certification. 

(b)  The  manufacturer  shall  have  30 
working  days  from  the  date  of  receipt 
fiom  .NIOSH  of  the  notice  of  proposed 
withdrawal  of  certification  to  file  a 
written  notice  of  appeal  with  the 
Director  of  NIOSH. 


(c)  If,  within  30  working  days,  the 
manufacturer  fails  to  notify  the  Director 
of  NIOSH  of  the  manufacturer's  intent  to 
appeal  the  proposed  withdrawal  or 
certification,  the  Director  of  NIOSH 
shall  notify  the  manufacturer  that 
certification  is  withdrawn. 

(d)  If,  within  30  working  days,  the 
manufacturer  notifies  the  Director  of 
NIOSH  of  the  manufacturer's  intent  to 
appeal  the  proposed  withdrawal  of 
certification,  the  manufacturer  will  be 
granted  a  hearing  as  provided  for  in 
Subpart  1  of  this  part. 

Subpart  I— Appeals 

§  84.80    Appeal  procedure. 

Appeals  by  an  applicant  or 
manufacturer  shall  be  to  the  Director  of 
NIOSH.  Upon  receipt  of  a  notice  of 
appeal,  the  Director  of  NIOSH  will  refer 
the  matter  to  an  Administrative  Law 
judge  who  shall  hear  the  appeal.  The 
Administrative  Law  Judge  will  make  a 
recommendation  to  the  Director  of 
NIOSH  based  upon  relevant  material 
and  reliable  evidence  of  record.  Within 
30  days  of  the  rendering  of  the 
recommendation  by  the  Administrative 
Law  Judge,  the  Director  of  NIOSH  will 
revise,  reverse  or  affirm  the  original 
NIOSH  determination. 

Subpart  J— Fee  Determination 

§  84.90    Fees. 

(a)  In  addition  to  the  application  fee 
prescribed  in  §  84.11  (i),  NIOSH  will 
charge  fees  for  services  it  provides  in 
testing  and  evaluating  products  for 
which  certification  or  related  action  is 
requested. 

(b)  NIOSH  will  compute  fees  on  the 
basis  of  cost  to  the  government  to 
provide  these  services  using  the 
following  methodology.  For  each  service 
provided  for  a  group  of  related  products, 
NIOSH  will  determine  a  flat  fee  to  cover 
the  direct  and  indirect  costs.  Products 
are  grouped  based  on  function, 
construction  or  technology  in 
accordance  with  certification 
requirements  applicable  to  the  product. 
Direct  costs  are  based  on  current 
compensation  costs  for  technical  and 
support  personnel,  allocated  according 
to  the  staff  time  spent  in  the  previous 
fiscal  year  for  each  service  for  a  product 
group.  Indirect  costs  include  a 
proportionate  share  of  management 
personnel  compensation  costs,  other 
administrative  support  costs  and  facility 
costs  for  the  previous  fiscal  year,  and 
depreciation  of  buildings  and 
equipment.  For  product  groups  with 
insufficient  data  upon  which  to  calculate 
a  fee,  NIOSH  will  charge  an  hourly  rate 
based  on  the  actual  technical  and 


support  staff  time  spent  on  the  action 
plus  an  appropriate  share  of  indirect 
costs.  Costs  related  to  travel  and 
transportation  for  certification  of 
products  tested  or  evaluated  at  the 
manufacturing  or  installation  site  are  in 
addition  to  these  flat  or  hourly  fees  and 
will  be  charged  on  an  actual  cost  basis. 
(c)  NIOSH  will  publish  a  notice  in  the 
Federal  Register  announcing  the 
availability  of  the  current  fee  schedule 
by  January  of  each  year. 

Subpart  K — Mine  Rescue  and 
Emergency  Respirators 

§84.100    MSHA  Review. 

NIOSH  will  consult  with  the  Mine 
Safety  and  Health  Administration 
(MSHA)  when  an  application  for 
approval  is  submitted  for  a  respirator 
designed  for  mine  rescue  or  other  mine 
emergencies.  MSHA  will  review  the 
application  to  determine  the  suitability 
of  the  respirator  for  the  mining 
environment.  Any  use  limitation  related 
to  mine  safety  or  health  shall  be 
included  as  a  condition  for  respirator 
approval.  No  respirator  intended  for 
emergency  use  in  mines  shall  be 
approved  without  concurrence  by 
MSHA.  I 

Subparts  L-N     (Reserved] 

Subpart  O— Teclinical  Definitions 

§  84.200     Definitions  as  used  In  this  part. 

"Adequate  Oxygen"  means  an 
atmosphere  which  contains  at  least  an 
oxygen  partial  pressure  of  148 
millimeters  of  mercury  (19.5  percent 
oxygen  by  volume  at  sea  level). 

"Air-Purifying  Respirator"  means  a 
respirator  which  protects  the  wearer  by 
removing  contaminants  from  the 
ambient  air. 

"Atmosphere  Supplying  Respirator" 
means  a  respirator  which  provides  the 
wearer  with  air  or  oxygen  from  a  source 
independent  of  the  ambient  atmosphere. 

"Breathing  Tube"  means  a  tube  at  or 
near  ambient  pressure  through  which 
respirable  air  is  intended  to  be  supplied 
to  the  wearer's  breathing  zone. 

"Canister"  or  "Cartridge"  means  the 
active  element  of  a  gas  and  vapor  air- 
purifying  respirator  which  contains  the 
sorbent  and/or  catalyst  which  removes 
specific  contaminants  from  the  air 
drawh  through  it. 

"Compressed  Breathing  Gas"  means 
oxygen  or  air  stored  in  a  compressed 
state  and  supplied  to  the  wearer  in 
gaseous  form. 

"Contaminant"  means  a  harmful 
material  in  the  normal  respirable 
atmosphere. 
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"dBA"  means  sound  pressure  levels  in 
decibels,  as  measured  with  the  A- 
vveighted  network  of  a  standard  sound 
level  meter  using  slow  response. 

"End-of-Service-Life  Indicator"  means 
an  indicator  or  warning  device  on  a 
respirator  which  warns  the  wearer  that 
the  end  of  the  service  fife  of  the  device 
is  approaching. 

"Exhalation  Valve"  means  a  one-way 
valve  that  allows  exhaled  air  to  exhaust 
from  the  respirator  and  prevents  outside 
air  from  entering. 

"Eyepiece"  means  a  gas-tight, 
transparent  window  in  a  facepiece 
through  which  the  wearer  may  see. 

"Facepiece"  means  a  respirator 
component  that  serves  to  interface  the 
respirator  and  the  wearer  and  includes 
tight  fitting  facepiece*,  loose  fitting 
facepieces,  and  mouthpieces. 

"Face  Seal  Leakage"  means  the 
inward  leakage  that  occurs  at  the 
interface  of  the  wearer  and  the 
respirator  plus  all  other  sources  of 
inward  leakage  except  leakage  due  to 
air  purifying  element  penetration.  When 
there  is  no  air  purifying  element 
penetration,  face  seal  leakage  is  given 
by  C,/C„  where  Q  is  the  Inhaled 
concentration  and  where  C,  is  the 
concentration  of  challenge  aerosol 
outside  the  facepiece.  It  may  also  be 
expressed  as  a  percentage,  if  so 
indicated. 

"Filter"  means  a  media  component 
used  in  respirators  to  remove  solid  and/ 
or  liquid  particles  from  the  inspired  air. 

"Filter  Efficiency"  means  1 — (C,/Ce], 
where  Cc  is  the  concentration  of 
challenge  aerosol  and  where  C,  Is  the 
concentration  of  aerosol  penetrating  the 
filter.  It  may  also  be  expressed  as  a 
percentage,  if  so  indicated. 

"Filter  Penetration"  means  Cp/C,, 
where  C^  is  the  concentration  of 
challenge  aerosol  and  where  C,  is  the 
concentration  of  aerosol  penetrating  the 
filter.  It  may  also  be  expressed  as  a 
percentage,  if  so  indicated. 

"Gas"  means  an  aeriform  fluid  which 
is  in  a  gaseous  state  at  standard 
temperature  and  pressure. 

"Gas  and  Vapor  Respirator"  means  an 
air-purifying  respirator  which  provides 
air  to  the  wearer  by  removing  spenfic 
guses  and  vapors  from  the  ambient  air. 

"Head  Harness"  means  a  device  for 
holding  the  facepiece  seciu^ly  in  place 
on  the  wearer's  face. 

A  "Hood"  or  'Helmet"  is  a  respirator 
component  which  covers  the  wearer's 
head,  and  possibly  also  the  neck  and 
shoulders,  and  is  supphed  with  incoming 
respirable  air  for  the  wearer  to  breathe. 
It  may  include  a  head  harness  and 
connection  for  a  breathing  tube. 


"Immediately  Dangerous  to  Life  or 
Health  "  (IDLH):  Respu^tory  exposures 
which: 

(1)  Pose  an  immediate  threat  of  loss  of 
life  or  of  irreversible  or  delayed  effects 
on  health  or 

(2)  E\,>€  exposures  which  would 
prevent  an  escape  from  such  an 
efmosphere. 

"Liquefied  Breathing  Gas"  means 
oxygen  or  air  stored  in  liquid  form  and 
supplied  to  the  wearer  in  a  gaseous 
form. 

"Loose  Fitting  Facepiece"  means  a 
facepiece  which  is  not  designed  to 
provide  a  gas-tight  seal  with  the 
wearer's  face,  but  which  prevents  the 
inward  contamination  of  the  breathing 
zone  by  an  outward  flow  of  air. 

"Mouthpiece"  is  that  portion  of  a 
respirator  that  is  designed  to  provide  a 
gas  tight  seal  with  the  wearer's  lips 
when  the  mouthpiece  is  inserted  into  the 
mouth. 

"Negative  Pressure  Respirator"  means 
any  respirator  which  relies  on  negative 
pressure  in  the  facepiece  due  to 
wearer's  inspiration  to  provide 
respirable  air. 

"Non-Powered  Air-Purifying 
Respirator"  means  an  air-purifving 
respirator  which  relies  on  negative 
pressure  in  the  facepiece  due  to  the 
wearer's  inspiration  to  draw  air  through 
the  air-purifying  element. 

"Noseclamp"  is  a  device  which 
provides  a  gas-tight  seal  of  the  nostrils. 

"Oxygen  Deficient  Atmosphere" 
means  an  atmosphere  which  contains  an 
oxygen  partial  pressure  of  less  than  148 
millimeters  of  mercur>'  (19.5  percent  by 
volume  at  sea  level). 

"Particulate  Respirator"  means  an  air- 
P'jnfymg  respirator  which  removes  sohd 
and  liquid  particulates  from  the  ambient 
air. 

'Positive  Pressure  Respirator"  means 
any  atmosphere  supplying  respirator 
which  maintains  a  positive  facepiece 
pressure  at  work  rates  less  than  or  equal 
to  those  specified  in  this  part. 

"Powered  Air-Purifying  Respirator" 
means  an  air-punfv-ing  respirator  whi<^ 
uses  a  blower  tc  debver  air  through  the 
8ir  purifying  element  to  the  wearer's 
breathing  zone  at  the  flow  rates 
specified  in  this  part. 

Resistance"  means  opposition  to  the 
fiOW  of  gas.  as  through  a  cartridge, 
canister,  filter,  orifice  or  valve. 

"Self-Contained  Breathing  Apparatiis" 
means  an  atmosphere  supplying 
respirator  in  which  the  source  of  air  or 
oxygen  is  contained  within  the 
respirator  independent  of  any  other 
source. 

"Service  Time  (Service  Life)"  is  the 
period  of  time  that  a  respirator  provides 
protection  to  the  wearer,  such  as  the 


penod  of  time  that  an  air-purifj-ing 
device  is  effective  for  removing  a 
harmful  substance  from  inhaled  air, 

"Tight  Fitting  Facepiece"  means  a 
facepiece  which  is  designed  to  provide  a 
gas  tight  seal  with  the  wearer's  face. 

"Vapor  "  means  the  gaseous  state  of  a 
substance  that  is  solid  or  liquid  at 
ordinary  temperature  and  pressure. 

Subpart  P— Ciasstflcation 

§  a4.210    Ctas&tficatk>n  of  certified 
respirators. 

Respirators  certified  under  the 
provisions  of  this  part  are  first  classified 
as  either  air-purifying  respirators  or 
atmosphere  supplying  respirators. 

(a)  Air-purifying  respirators  are 
further  classified  as  either  gas  and 
vapor  respirators  or  particulate 
respirators. 

(1]  Gas  and  vapor  respirators  are 
further  classified  as  cartridge  respirators 
or  canister  respirators. 

(i)  Cartridge  respirators  are  further 
classified  as  either  non-powered 
cartridge  respirators  or  powered 
cartridge  respirators.  Both  are  further 
classified  according  to  the  specific  gas 
or  vapor  or  class  of  gas  and  vapor  for 
which  the  respirator  is  certified. 

(ii)  Canister  respirators  are  further 
classified  as  either  low  capacity  non- 
powered  canister  or  low  capacity 
powered  canister  respirators  or  high 
capacity  non-powered  canister  or  high 
capacity  powered  canister  respirators 
depending  on  the  capacity  of  the  sorbent 
or  catalyst. 

(2)  Particulate  respirators  are 
classified  as  either  non-powered 
particulate  respirators  or  powered 
particulate  respirators.  Particulate 
respirators  are  further  classified  in 
terms  of  the  efficiency  of  their  filter 
elements  as  either  high  efficiency, 
medium  efficiency  or  low  efficiency. 

(b)  Atmosphere  supplying  respirators 
are  classified  as  either  self-contained 
breathing  apparatus  or  air-hne 
respirators. 

(1)  Self-contained  breathing  apparatus 
are  classified  as  either  open-circuit  self- 
contained  breathing  apparatus  or 
closed-circuit  self-contained  breathing 
apparatus. 

(i)  Open-circuit  self-contained 
breathing  apparatus  are  further 
classified  as  either  positive  pressure 
open-circuit  self-contained  breathing 
apparatus  fP)  or  negative  pressure  open- 
circuit  self-contained  breathing 
apparatus  (N). 

(ii)  Closed-circuit  self-contained 
breathing  apparatus  are  further 
classified  as  either  positive  pressure 
closed-circuit  self-contained  breathing 
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apparatus  (P)  or  negative  pressure 
closed-circuit  self-contained  breathing 
apparatus  (N'j. 

(ui)  All  classifications  of  self- 
contained  breathing  apparatus  are 
further  classified  as  "escape  only"  (Es) 
or  "entry  aad  escape"  (En). 

(iv)  All  classifications  of  self- 
contained  breathing  apparatus  are 
further  classified  in  terms  of  service  life 
as  either  3  minutes,  5  minutes,  10 
minutes,  15  minutes,  30  minutes,  45 
minutes.  1  hour,  2  hours,  3  hours,  4 
hours,  or  other  service  times  as  may  be 
prescribed  by  N'lOSH. 

(2)  Air-line  respirators  are  further 
classified  in  terms  of  the  regulator  type 
as  either  positive  pressure  air-line 
respirators,  negative  pressure  air-line 
respirators,  or  continuous  flow  air-line 
respirators. 

(c)  The  classification  described  above 
in  this  section  is  indicated  schematically 
as  follows: 

Air-Purifying  Respirators 

Gas  and  Vapor  Respirators 

Cartridge  Respirator 
Powered  Cartridge 
Non-Powered  Cartridge 

Canister  Respirators 
Non-Powered  Low  Capacity  Canister 
Powered  Low  Capacity  Canister 
Non-Powered  High  Capacity  Canister 
Powered  High  Capacity  Canister 

Particulate  Respirators 

Non-Powered  Particulate 
Low  Efficiency 

Medium  Efficiency 
High  Efficiency 
Powered  Particulate 
Medium  Efficiency 
High  Efficiency 

Atmosphere  Supplying  Respirators 

Self-Contdined  Breathing  Apparatus 
Open  Circuit  SCBA  (P  or  N)  (Eg  or  En) 
Closed  Circuit  SCBA  (P  or  N)  (Es  or  En) 

Air-line  Respirators 

Positive  Pressure  Air-line 
Negative  Pressure  Air-line 
Continuous  Flow  .^I^-li^e 

§84.211     Combination  respirators. 

Respirators  which  are  combinations 
of  any  two  or  more  of  the  basic 
classifications  described  in  §  84.210  may 
be  certified  under  the  provisions  of  this 
part.  Unless  specifically  indicated 
otherwise  in  this  part,  such  combination 
respirators  shall  comply  with  the 
requirements  of  each  basic  respirator 
classification  of  which  it  is  composed. 
For  example,  a  combination  particulate 
respirator  and  cartridge  respirator  shall 
meet  the  requirements  for  a  particulate 
respirator  and  the  requirements  for  a 
cartridge  respirator. 


Subpart  Q — General  Construction  and 
Performance  Requirements 

§  84.220    General  construction 
requirements. 

(a)  Respirators  shall  be  designed  and 
constructed  to  ensure  against  creation  of 
any  hazard  to  the  wearer. 

(b)  Respirators  shall  be  constructed  of 
materials  which  are  durable  and  cannot 
be  damaged  by  normal  handling. 

(c)  Respirators  and  components 
thereof,  except  those  not  intended  to  be 
reused,  shall  be  constructed  of  materials 
which  will  withstand  repeated  cleaning 
and  disinfection  as  recommended  by  the 
manufacturer  as  part  of  the  instructions 
for  use  and  maintenance. 

(d)  Respirators  shall  be  designed, 
constructed,  and  assembled  to  permit 
easy  access  for  inspection,  cleaning,  and 
repair  or  replacement  of  functional  parts 
without  adversely  affecting  the 
performance  of  the  respirator. 

(e)  All  respirators  incorporating  an 
eyepiece{s]  or  window(s),  such  as  a  full 
facepiece  respirator  or  a  helmeted 
powered  air-purifying  respirator,  shall 
provide  impact  and  penetration 
resistance  equal  to  or  greater  than  that 
specified  in  paragraphs  5.2.8.1  and 
5.2.8.2  of  the  ANSI  Z87.1-1979  standard. 

(f)  All  respirators  shall  permit  the 
wearer  adequate  vision  and  be  designed 
to  permit  the  wearing  of  safety  glasses 
meeting  the  requirements  of  the  ANSI 
Z87.1-1979  standard  without  adversely 
affecting  the  performance  of  the 
respirator.  Temple  bars  of  such  safety 
glasses  may  be  removed  for  use  in  full 
facepieces. 

(g)  Respirators  with  mouthpieces  shall 
be  equipped  with  noseclips  which  are 
securely  attached  to  the  mouthpiece  or 
respirator  and  provide  an  airtight  seal  at 
the  nostrils. 

(h)  Facepieces,  hoods,  and  helmets 
shall  be  designed  and  constructed  to 
minimize  integral  eyepiece,  spectacle, 
and  window(s)  fogging. 

(ij  Respirators  shall  be  resistant  to 
corrosion  and  deterioration  from 
chemical  and  physical  agents  to  which 
they  are  likely  to  be  exposed  in  the 
workplace. 

(j)  Respirator  components  which  come 
into  contact  with  the  wearer's  skin  shall 
be  made  of  materials  which  are  non- 
irritating  to  skin  of  normal  sensitivity, 

(k)  The  components  of  each  respirator 
for  use  in  mines  where  permissibility  is 
required  shall  meet  the  requirements  for 
permissibility  and  intrinsic  safety  set 
forth  in  Title  30,  Code  of  Federal 
Regulations,  Part  18,  Schedule  2G, 

§  84.221     Test  requirements;  GeneraL 

Where  a  combination  respirator  is 
assembled  from  two  or  more  types  of 


respirators,  as  described  in  §  84.211, 
each  of  the  individual  respirator  types 
which  have  been  combined  shall,  as 
applicable,  meet  the  minimum 
requirements  for  such  respirators  set 
forth  in  this  part. 

§  84.222    Breattiing  tubes. 

Breathing  tubes  used  in  conjunction 
with  respirators  shall  be  designed  and 
constructed  to  prevent; 

(a)  Restriction  of  free  head  movement; 

(b)  Disturbance  of  the  fit  of 
facepieces,  mouthpieces/noseclamps, 
hoods,  or  helmets; 

(c)  Interference  with  the  wearer's 
activities;  and 

(d)  Shutoff  of  airflow  due  to  kinking, 
or  from  body,  chin  or  arm  pressure, 

§  84.223    Body  harnesses. 

(a)  If  a  respirator  is  equipped  with  a 
body  harness  such  harness  shall  be 
designed  and  constructed  to  hold  the 
components  of  the  respirator  in  position 
against  the  wearer's  body. 

(b)  Body  harnesses  shall  be  designed 
and  constructed  to  permit  easy  donning 
and  removal  of  the  respirator,  to  hold 
the  respirator  securely  in  place  during 
use,  to  permit  easy  removal  and 
replacement  of  respirator  parts,  and, 
where  applicable,  to  provide  for  holding 
a  full  facepiece  in  the  ready  position 
when  not  in  use. 

(c)  Body  harnesses  for  self-contained 
breathing  apparatus  shall  not  melt  when 
exposed  to  temperatures  of  400  °F  for  30 
minutes. 

§  84.224    Respirator  containers. 

(a)  Respirators  shall  be  packaged  for 
shipment  and  sale  in  a  durable 
container  bearing  markings  which  show 
the  manufacturer's  name,  the  type  and 
commercial  designation  of  the  respirator 
it  contains,  and  all  appropriate  labels. 

(b)  Containers  may  provide  for 
storage  of  more  than  one  respirator; 
however,  such  containers  shall  prevent 
contamination  of  respirators  which  are 
not  removed,  and  prevent  damage  to 
respirators  during  transit. 

(c)  Containers  for  gas  and  vapor  air- 
purifying  canister  respirators  and  self- 
contained  breathing  apparatus  shall 
permit  rapid  removal  of  the  respirator, 

(d)  Containers  supplied  by  the 
applicant  for  carrying  or  storing  self- 
contained  breathing  apparatus  will  be 
inspected,  examined,  and  tested  as 
components  of  the  respirator  for  which 
certification  is  sought. 

§  84.225    Head  harnesses. 

(a)  Tight  fitting  facepieces  shall  be 
equipped  with  head  harnesses  designed 
and  constructed  to  provide  adequate 
tension  during  use  and  an  even 
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distribution  of  pressure  over  the  entire 
area  in  contact  with  the  face. 

(b)  Mouthpiece/noseclamps  shall  be 
equipped,  where  applicable,  with 
adjustable  and  replaceable  harnesses 
designed  and  constructed  to  hold  the 
mouthpiece  in  place. 

(c)  Facepiece  head  harnesses  shall  be 
adjustable  and.  where  applicable, 
replaceable. 

§  84.226    Inhalation  and  exhalation  valves. 

(a)  Inhalation  and  exhalation  valves 
shall  be  protected  against  distortion. 

(b)  If  air-purifying  rtjspirators  are 
equipped  with  inhalation  valves,  such 
valves  shall  prevent  exhaled  air  from 
entering  and  adversely  affecting 
cartridges,  canisters,  and  filters. 

(c)  If  a  respirator  is  equipped  with  an 
exhalation  valve,  such  valve  shall  be: 

(1)  Protected  against  damage  ar>d 
external  influence;  and 

(2)  Designed  and  constructed  to 
prevent  inward  leakage  of  contaminated 
air. 

§  64.227    Exhalation  valve  leakage  test 

(a)  Dry  exhalation  valves  and  valve 
seats  shall  be  subjected  to  a  suction  of 
25  mm  water-column  height  while  in  a 
normal  operating  position. 

(b)  Leakage  between  the  valve  and 
valve  seat  shall  not  exceed  30  ml  per 
minute. 

§  84.228     Air  velocity  and  noise  levels; 
Hoods  and  helmets. 

Noise  levels  generated  by  the 
respirator,  except  as  indicated  below, 
shall  be  measured  inside  the  hood  or 
helmet  at  maximum  obtainable  airflow 
and  within  pressure  and  hose  length 
requirements  and  shall  not  exceed  80 
dBA  when  worn  in  accordance  with  the 
manufacturer's  instructions.  Where  the 
respirator  is  an  escape  self-contained 
breathing  apparatus  with  a  hood  or 
helmet,  and  the  rated  service  time  does 
not  exceed  10  minutes,  the  noise  level 
shall  not  exceed  100  dBA  when  the 
apparatus  is  worn  in  accordance  with 
the  manufacturer's  instructions. 

§  84  229    Procedure  lor  seqwentiat  analysis 
of  performance  test  resutts  using  one- 
sided tolerance  limiU. 

(a)  Unless  otherwise  specified  m  this 
part,  all  performance  tests  which 
produce  quantitative  results  shall  at  a 
minimum  be  analyzed  fur  compliance 
with  the  relevant  performance 
specification  using  one-sided  normal 
tolerance  limits  at  the  95  percent 
confidence  level  for  95  percent  of  the 
target  population  represented  by  the 
tested  samples. 

(b)  For  a  performance  specification 
that  represents  an  upper  acceptable 
limit  for  some  measured  pcrfcnnance 
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characteristic,  a  one-sided  upper 
tolerance  limit  (UTL)  will  be  calculated, 
which  must  equal  or  lie  below  the 
performance  specification  for  the 
samples  to  demonstrate  acceptable 
performance. 

(c)  For  a  performance  specification 
that  represents  a  lower  acceptable  limit 
for  some  measured  performance 
characteristic,  a  one-sided  lower 
tolerance  limit  (LTL)  will  be  calculated, 
which  must  equal  or  exceed  the 
performance  specification  for  the 
samples  to  demonstrate  acceptable 
performance. 

(d)  The  performance  of  three  (3) 
samples  shall  first  be  measured  by 
procedures  of  the  relevant  performance 
test.  Calculate  either  a  UTL  or  LTL 
using:  UTL=tm-rKs)  and 
LTL=(m-Ks).  where  (m)  is  the  sample 
arithmetic  mean,  (s)  is  the  sample 
standard  deviation  (with  an  (n  — 1) 
divisor],  and  (K)  is  the  tolerance  limit 
factor  6.158.  If  the  three  (3)  samples 
demonstrate  acceptable  performance  at 
the  95  percent  confidence  level,  the 
performance  test  may  be  terminated. 

(e)  If  the  initial  sample  of  three  (3) 
fails  to  demonstrate  performance  at  the 
required  level  of  confidence,  three  (3) 
additional  samples  shall  be  tested  and 
m,  s,  and  UTL  or  LTL  shall  be 
recalculated  for  the  total  sample  of  six 
(6)  using  a  K  of  3.006.  If  the  six  (6) 
samples  fail  to  demonstrate  acceptable 
performance  at  the  95  percent 
confidence  level,  the  respirator  under 
evaluation  shall  be  considered 
unacceptable. 

Subpart  R — Face  Sea!  Leakage 

§  84.230     Applicability. 

Ail  respirators  shall  be  tested  and 
evaluated  for  face  seal  leakage  in 
accordance  with  the  provisions  of  this 
subpart.  The  term  "face  seal  leakage" 
refers  to  the  inward  leakage  that  occurs 
at  the  interface  between  the  wearer  and 
the  respirator  even  though  for  some 
respirators  the  sealing  may  not  actually 
occur  on  the  wearer's  face. 

§  84.231     General. 

(a)  In  this  subpart  it  is  assumed  that 
the  only  two  sources  of  inward  leakage 
of  contaminant  into  the  respirator 
wearers  breathing  zone  are  face  seal 
leakage  and,  where  applicable,  filter 
penetration.  That  is,  it  is  assumed  that 
for  a  well  designed  respirator  all  other 
sources  of  leakage  jsuch  as  hose 
couplings,  exhalation  valves,  lens  seals, 
etc.)  are  negligible.  If  these  otr^cr 
sources  are  not  nejiiigible.  the  tests  of 
this  subpart  are  intended  to  include 
them  as  if  they  were  face  seal  leakage. 
Subtracting  the  effect  of  these  additional 


sources  shall  not  be  jiermitted  in  the 
analysis  of  data. 

(b)  Face  seal  leakage  and  filter 
penetration  are  measured  separately 
and  limitations  are  placed  on  each 
separately  in  this  part.  Face  seal  leakage 
is  addressed  in  this  subpart  while  filter 
penetration  is  addressed  in  other 
subparts.  Accordingly,  this  subpart 
defines  face  seal  leakage  to  include  all 
sources  of  leakage  except  filter 
penetration.  Therefore,  when  air- 
purifying  respirators  are  tested  for  face 
seal  leakage,  the  highest  efficiency 
particulate  filters  compatible  with  the 
respirator  shall  be  fitted.  If  the  use  of  the 
highest  efficiency  filter  available  does 
not  reduce  the  effects  of  filter 
penetration  to  negligible  levels,  the 
effect  of  filter  penetration  on  the  face  fit 
test  may  be  eliminated  analytically  in 
the  analysis  of  data. 

(c)  Gas  and  vapor  respirators  shall  be 
evaluated  for  face  seal  leakage  with 
high  efficiency  particulate  filters  in 
place. 

J  84.232     Negative  pressure  respirators, 
either  air-puritying  or  atmosptiere 
supplying  respirators. 

(a)  Sizwg.  The  manufacturer  shall 
specify  to  NIOSH  as  part  of  its 
application  the  range  of  facial  sizes 
which  the  respirator  is  intended  to  fit. 
Such  size  specifications  shall  be  in 
terms  of  face  length  (.Menton-Nasal  Root 
Depression  Length)  and  face  width 
(Bizygomatic  Breadth).  The  applicant 
shall  specify  one  or  more  contiguous 
cells  of  the  Los  Alamos  panel  structure 
shown  in  Figure  1.'  The  tests  outlined  in 
this  subpart  are  intended  to  verify  the 
ability  of  the  respirator  to  accommodate 
the  variety  of  facial  shapes  within  the 
specified  size  range  by  panel  testing. 

(b)  Panel  Selection.  Each  facepiece 
shall  be  tested  on  a  panel  of  25  adult 
individuals  having  facial  dimensions 
within  the  range  of  dimensions  sf>ecified 
by  the  applicant.  The  distribution  of 
facial  sizes  within  a  panel  so 
constructed  shall  approximate  the 
distribution  of  facial  sizes  of  the  general 
adult  population  having  facial 
dimensions  within  the  specified  range. 
To  achieve  this  end,  the  number  of 
individuals  in  each  panel  cell  shall  be  in 
approximate  proportion  to  the 
distribution  of  the  b^s  .Alamos  panel. 
Individuals  having  unshaven  facial  hair, 
deep  scars,  unusually  deep  wrinkles,  or 
unusual  facial  deformity  that  would  be 
positioned  between  the  facepiece  and 
the  wearer's  face,  shall  not  be  included 
in  the  panel. 


'  Hack.  A.,  et  aL  Selection  of  Rrspirnlor  Ti'st 
Panpl  RpprFsentalive  of  U.S.  Adult  Facial  Sizes.  1,<(5 
Al.imus  Report  No.  LA-5488.  issued  March.  1974. 
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(c)  Prett'st  FiUmi^.  Each  test  subject 
shall  be  asked  to  follow  the  written 
donning  and  fitting  instructions 
recommended  by  the  applicant  and 
included  as  part  of  the  application.  The 
test  supervisor  shall  monitor  the  fitting 
activities  to  ensure — 

(1)  that  the  instructions  are  adequate 
and  clear,  and 

(2)  that  the  test  subject  follows  the 
written  instructions  of  the  applicant. 

If,  in  the  judgment  of  the  test  super\  isor, 
the  fitting  procedures  have  not  been 
followed,  the  test  superv  isor  shall 
intervene  and  assist  in  fitting  the 
respirator  in  accordance  with  the 
applicant's  written  instructions.  The  test 
subject  shall  then  w^ear  the  respirator  for 
at  least  15  minutes  prior  to  beginning 
face  seal  leakage  tests.  During  that 
waiting  period  the  test  subject  may 
readjust  \'''<e  respirator  to  improve 


comfort  or  stability  if  the  readjustments 
are  provided  for  by  the  applicant's 
written  instructions.  The  waiting  period 
may  be  reduced  or  eliminated  for  short 
duration  respirators. 

(d)  Spectacles.  To  ensure  that 
respirators  are  compatible  with  the  use 
of  industrial  safety  spectacles,  all  half- 
and  quarter-facepiece  respirators  shall 
be  evaluated  with  the  test  subject 
properly  fitted  with  safety  spectacles 
that  comply  with  requirements  of  ANSI 
Z87.1-1979  standard. 

(e)  Test  Hardware.  Facepieces  shall 
be  leak  tested  on  each  panel  member 
using  an  appropriate  aerosol  of  low 
toxicity  such  as  crystalline  sodium 
chloride  or  oil  mist.  The  aerosol  shall 
have  a  mass  median  aerodynamic 
diameter  of  0.6±0.2  micrometers  with  a 
geometric  standard  deviation  less  than 
2.2.  The  challenge  aerosol  concentration 


should  not  \ary  more  than  :::5  percent 
as  a  function  of  spatial  position  in  the 
vicinity  of  the  respirator  being  tested. 
The  challenge  aerosol  concentration 
should  not  vary  as  a  function  of  time 
more  than  ±10  percent.  The  aerosol 
detector  shall  be  linear  within  10 
percent  throughout  its  range  of    . 
operation.  All  facepieces  shall  be 
probed  or  modified  to  obtain  aerosol 
samples  which  can  be  used  to  determine 
the  inhaled  aerosol  concentration. 
(f)  Exercise  Regimen.  During  the 
quantitative  leak  testing,  the  test  subject 
shall  perform  each  of  the  following 
exercises  for  a  minimum  period  of  one 
minute  in  the  following  sequence: 

(1)  Normal  breathing, 

(2)  Deep  breathing, 

(3)  Turning  head  from  side  to  side, 

(4)  Nodding  head  up  and  down, 
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(5)  Repeatedly  raising  arms  upward 

and  simui'.aneously  looking  upward, 

(6)  Bending  forward  at  waist  and 
simultaneously  extending  arms 
downward  toward  toes. 

(7)  Talking,  reading  from  prepared 
text, 

(8)  Grimacing  or  frowning,  and 

(9)  Normal  breathing. 

(g)  Data.  The  time  averaged  face  seal 
leakage  for  each  exercise  shall  be 
recorded.  The  average  face  seal  leakage 
for  the  nine  exercises,  L,  will  be 
computed.  In  addition,  a  strip  chart 
recording  that  shows  the  instantaneous 
leakage  as  a  function  of  time  for  the 
entire  test  shall  be  retained  for  reference 
purposes. 

(h)  Analysis.  Once  the  face  seal 
leakage  rate,  L,  has  been  determined  for 
each  test  subject,  the  following  analysis 
shall  be  used  to  determine  if  the 
facepiece  under  evaluation  has  a  high 
probability  of  providing  the  required 
level  of  protection  to  that  portion  of  the 
user  population  designated  by  the  facial 
size  range  specified  by  the  applicant, 

(1)  The  analysis  begins  by  tabulating 
the  average  face  seal  leakage,  L,  for 
each  test  subject. 

(2)  The  inward  leakage  ratio  R  =  (1  / 
L)  — 1  is  calculated  for  each  value  of  L 
and  tabulated.  The  leakage  ratio.  R,  can 
be  shown  to  correspond  to  the  ratio 
between  the  volumetric  flow  rate 
through  the  face  seal  leak  and  the  flow 
rate  through  the  respirator  filter. 

(3)  Assume  that  the  values  of  log  R  are 
normally  distributed  and  compute  the 
mean  and  standard  deviation. 

(4)  Compute  the  one  sided  tolerance 
limit,  XL=X-ks,  the  value  above  which 
there  is  95  percent  confidence  that  95 
percent  of  the  values  of  log  R  u  ill  lie,^ 
where  X  and  s  are  the  mean  and 
standard  deviation  computed  above  and 
k  =  1.838. 

(5)  Compute  the  upper  leakage  limit, 
Lu,  the  value  of  L  corresponding  to  Xi.. 

U  =  1/(1  +  10^1) 

As  a  result  of  this  analysis  it  can  be 
inferred  with  95  percent  confidence  that 
95  percent  of  the  population  represented 
by  the  test  panel  can  achieve  leakage 
values  that  are  less  than  the  upper 
leakage  limit.  L^.  '- 


(i)  Marking.  Each  facepiece  shall  be 
marked  to  indicate  the  range  of  facial 
sizes  for  which  it  is  intended.  The 
marking  scheme  shall  be  based  on  the 
panel  structure  of  §  84.232(a). 

(1)  Performance  Criteria.  If  the  upper 
leakage  limit,  L^,  is  less  than  the 
,  maximum  face  seal  leakage  allowed  for 
the  particular  type  of  respirator  under 
evaluation,  the  performance  of  the 
facepiece  is  considered  acceptable.  If  it 
is  greater  than  the  maximum  allowed 
leakage  the  performance  of  the 
facepiece  is  unacceptable.  The 
maximum  allowed  face  seal  leakage  for 
all  full-facepiece  respirators  is  0.01  (or  1 
percent,  if  expressed  as  a  percentage). 
The  maximum  allowed  face  seal  leakage 
for  half-  and  quarter-facepieces  on  an 
air-purifying  respirator  is  determined  by 


which  of  the  three  filter  classes  is 
incorporated  in  the  respirator.  Filter 
elements  are  classified  as  low 
efficiency,  medium  efficiency  and  high 
efficiency  filters,  that  is,  having 
efficiencies  of  95  percent,  99  percent  ar.d 
99.97  percent,  respectively.  Half-  and 
quarter-facepiece  respirators  employing 
low  efficiency  filters  will  have  a 
maximum  allowed  face  seal  leakage  of 
0.05.  Half-  and  quarter-facepieces 
having  medium  or  high  efficiency  filters 
will  have  a  maximum  allowed  face  seal 
leakage  of  0.02.  The  maximum  allowed 
face  seal  leakage  for  half-  and  quarter- 
facepieces  incorporated  in'o  atmosphere 
supplying  respirators  and  gas  and  vapor 
respirators  is  0.02.  These  performance 
criteria  are  summarized  below: 


Facepiece 
Type 

Quarter 

Half 


Fun/ 
Mouthpiece 


Maximum  Allowed  Face  Seal  Leakage 
for  Particulate  Respirators 
Low       Medium      High'* 
Efficiency  Efficiency  Efficiency 


0.05 
0.05 
0.01 


0.02 
0.0? 
0.01 


0.0? 
0.0? 
0.01 


^   Applies  also  to  atmosphere  supplying  and 
gas  and  vapor  respirators. 


§  84.233     Positive  pressure  atmosphere 
supplying  respirators. 

(a)  Fdcepieces  used  in  positive 
pressure  atmosphere  supplying 
respirators  shall  be  tested  in  both  a 
negative  pressure  mode  and  a  positive 
pressure  mode.  The  ne.gative  pressure 
test  may  be  eliminated  if  the  facepiece 
is  also  incorporated  into  a  negative 
pressure  respirator  which  has  been 
successfully  tested  under  the  provisions 


'  .\<itri;ll,i.  M.C  .  Experinienlal  Slutislirs.  .\dlionjl 
Bure.iu  of  Si.mdards  Mdndhook  91,  Issued  AuRusI  1. 
1<)63. 


of  this  Subpart  and  found  to  have  an 
upper  leakage  limit  less  than  0.01  for 
full-facepieces  or  less  than  0.02  for  half- 
and  quarter-facepieces.  The  negative 
pressure  test  shall  not  be  eliminated 
when  the  facepiece  weight  or  balance 
has  been  significantly  changed  in  the 
conversion  from  a  negative  pressure  to  a 
positive  pressure  respirator. 

(b)  If  testing  in  the  negative  mode  is 
necessary,  such  testing  shall  be 
conducted  on  the  full  panel  of  test 
subjects  in  accordance  with  the 
provision  of  §  84.232.  The  maximum 
allowable  leakage  will  be  0.01  for  full 
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fdcepieces  and  0.02  for  half-  and 
quarter-facepieces. 

((■)  Te.sting  in  ths  positive  pressure 
mode  shall  be  conducted  for  the  purpose 
of  evaluating  total  respirator 
performance.  Three  complete  respirators 
shall  each  be  evaluated.  Each  shall  be 
tested  in  accordance  with  the  provisions 
of  §  84.232  (c)  through  (g)  to  evaluate 
applicants  donning  and  use  instruction 
and  to  determine  that  there  is  no 
unacceptable  inward  leakage.  Inward 
leakage  greater  than  0.0001  in  any  of  the 
three  respirators  is  unacceptable.  The 
statistical  analysis  prescribed  in 
§  84.229  shall  not  apply. 

§  84.234    Continuous  flow  atmosphere 
supplying  respirators. 

Continuous  flow  atmosphere 
supplying  respirators  shall  be  tested  in 
their  normal  operating  mode  (at  the 
lowest  specified  flow  rate)  by  the  full  25 
men^.ber  panel  in  accordance  with  the 
procedures  of  §  84.232  (a)  through  (h). 
The  ma.Kimum  allowalile  face  seal 
leakage  shall  be  0.0003. 

§  84.235    Powered  air-purifying  respirators. 

Powered  air-purifying  respirators  shall 
be  tested  in  their  normal  operating  mode 
by  the  full  25  member  panel  in 
accordance  with  the  procedures  outlined 
in  §  84.232  (a)  through  (h).  The  ma.ximum 
allinsable  face  seal  leakage  shall  be 
0.(KX)3  for  powered  particulate 
respirators  equipped  with  high 
efficiency  filters  and  powered  gas  and 
vapor  respirators.  The  ma.ximum 
allowable  face  seal  leakage  shall  be  0.01 
for  powered  particulate  respirators 
equipped  with  either  medium  or  low 
efficiency  filters. 

§  84.236    Mouthpiece  respirators. 

Respirators  having  a  mouthpiece/ 
noseclamp  shall  be  tested  as 
appropriate  for  the  particular  respirator 
under  evaluation,  to  demonstrate  that 
the  total  inboard  leakage  is  either  not 
significantly  above  that  permitted  for 
filter  penetration,  where  applicable. 

§  84.237     Reduced  panel  size. 

For  respirators  designed  to  fit  only  the 
extreme  facia!  sizes,  it  may  be  quite 
difficult  to  construct  the  full  25  member 
pond.  In  those  cases,  it  may  be  judged 
that  a  reduced  panel  size  is  appropriate. 
The  number  of  panel  members  may  be 
ri  ,:..i;ed  to  as  low  as  10  provided  the 
n-.i  ihod  of  data  analysis  is  adjusted 
accordingly.  For  example,  if  the  panel  is 
reduced  to  10  members,  the  value  of  k 
u>ed  in  §  84.232(h)(4)  must  be  adjusted 
to  k  =  2.355. 

;j  84.238    Regulator  preconditioning. 

.•\!1  open  circuit  seIf-contain(id 
breathing  apparatus  shall  be 


preconditioned  with  the  regulator 
overpressurization  procedure  of 
§  84.24&-18  prior  to  conducting  the  face 
fit  testing  of  this  subpart. 

Subpart  S— Self-Contained  Breathing 
Apparatus       i 

§  84.240    Self-contained  breathing 
apparatus;  Description. 

(a)  Self-contained  breathing 
apparatus,  as  used  herein,  are 
distinguished  by  a  supply  of  breathing 
air,  oxygen,  or  oxygen  generating 
material,  that  is  contained  in  the 
apparatus  for  providing  breathing  air  or 
oxygen,  depending  on  design.  This 
apparatus  may  be  configured  as  either 
an  open  or  closed-circuit  system  that 
will  provide  either  positive  or  negative 
facepiece  pressure  relative  to  the 
ambient  environment.  Self-contained 
breathing  apparatus  may  be  configured 
and  so  designated  as  follows: 

(1)  Closed  circuit  apparatus.  A 
recirculation  breathing  apparatus  in 
which  exhaled  carbon  dioxide  has  been 
removed  from  the  exhalation  and  the 
oxygen  content  within  the  system  has 
been  replenished  from  sources 
composed  of: 

(i)  Compressed  oxygen; 
(ii)  Chemical  oxygen;  or 
(iii)  Liquid  oxygen. 

(2)  Open-circuit  apparatus.  A 
breathing  apparatus  in  which  the 
exhalation  is  exhausted  to  the 
atmosphere  without  recirculation  and 
the  oxygen  content  within  the  system 
has  been  replenished  from  sources 
composed  of: 

(i)  Compressed  air;  or 
(ii)  Liquid  air. 

(3)  Positive  pressure  or  negative 
pressure  apparatus.  A  self-contained 
breathing  apparatus  may  be  designed 
such  that  open-circuit  or  closed-circuit 
apparatus  may  operate  with  positive  or 
negative  pressure  within  the  facepiece 
relative  to  the  ambient  environment. 
Self-contained  breathing  apparatus  may 
be  certified  for  use  in  the  following 
categories: 

(i)  Closed-circuit,  negative  pressure: 
(ii)  Closed-circuit,  positive  pressure: 
(iii)  Open-circuit,  negative  pressure;  or 
(iv)  Open-circuit,  positive  pressure. 

§84.241     Reserved. 

§  84.242  Interchangeability  of  oxygen  and 
air  prohibited;  use  of  100  percent  oxygen  in 
open  flames  and  high  heat. 

(a)  Certifications  shall  not  be  issued 
for  any  respirator  which  permits  the 
interchangeable  use  of  oxygen  and  air. 

(b)  Certifications  may  be  issued  for 
use  of  self-contained  breathing 
apparatus  using  oxygen  as  described  in 
Informational  Appendix  A  paragraph  (j) 


of  this  part.  Use  of  such  apparatus  near 
open  flames  or  high  heat  is  not 
recommended. 

§  84.243    Compressed  breathing  gas  and 
liquefied  breathing  gas  containers. 

(a)  Compressed  breathing  gas  and 
liquefied  breathing  gas  containers  shall 
meet  the  minimum  requirements  of  the 
Department  of  Transportation  for 
Interstate  shipment  of  such  containers 
when  fully  charged  as  specified  in  Title 
49,  Code  of  Federal  Regulations,  Parts 
100  through  178. 

(b)  Such  containers  shall  be 
permanently  and  legibly  marked  to 
identify  their  contents:  e.g..  compressed 
breathing  air,  compressed  breathing 
oxygen,  liquefied  breathing  air,  or 
liquefied  breathing  oxygen. 

(c)  Containers  normally  removed  from 
apparatus  for  refilling  shall  be  equipped 
with  an  indicating  gauge  which  shows 
the  pressure  in  the  container. 

(d)  Compressed  breathing  gas 
container  valves  or  a  separate  charging 
system  or  adapter  provided  with  each 
apparatus  shall  be  equipped  with  outlet 
threads  specified  for  the  service  by  the 
American  National  Standard  for 
Compressed  Gas  Cylinder  Valve  Outlet 
and  Inlet  Connections.  A.\SI  B57. 1-1965 
standard,  obtainable  from  American 
National  Standards  Institute.  Inc.,  1430 
Broadway.  New  York,  NY  10018. 

§  84.244    Pressure  indicators. 

(a)  Gas  pressure  gauges  employed  on 
compressed  breathing  gas  containers 
shall  be  marked  in  force  per  unit  area. 

(b)  Liquid-level  gauges  shall  be 
marked  in  fractions  of  total  container 
capacity,  or  in  units  of  liquid  volume. 

(c)  Gas  pressure  gauges  other  than 
those  specified  in  paragraphs  (a)  and  (b) 
of  this  section  shall  be  marked  in: 

(1)  Force  per  unit  area, 

(2)  Fractions  of  total  container 
capacity,  or 

(3)  Both  in  force  per  unit  area  and 
fractions  of  total  container  capacity. 

(d)  (1)  Dial-indicating  gauges  shall  be 
reliable  to  within  ±5  percent  of  full 
scale  when  tested  both  up  and  down  the 
scale  at  each  of  5  equal  intervals. 

(2)  The  full  scale  graduation  of  dial- 
indicating  gauges  shall  not  exceed  150 
percent  of  the  maximum  rated  cylinder 
pressures  specified  for  the  container  in 
applicable  Department  of 
Transportation  specifications  or  permits 
or  150  percent  of  the  maximum  pressure 
specified  by  the  manufacturer's 
instructions,  whichever  is  less. 

(e)  (1)  Stem-type  gauges  shall  be 
readable  by  sight  and  by  touch  and  shall 
have  a  stem  travel  distance  of  not  less 
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than  one-fourth  inch  between  each 
graduation. 

(2)  A  minimum  of  five  graduations 
shall  be  engra\  ed  on  the  stem  of  each 
gauge  and  these  graduations  shall 
include  readings  for  empty,  one-quarter, 
one-half,  three-quarters,  and  full. 

(3)  Stem  gauge  readings  shall  not  vary 
from  true  readings  by  more  than  one- 
sixteenth  inch  per  inch  of  stem  travel, 

(f)  Where  the  apparatus  is  equipped 
with  a  manual  shut-off  valve  between 
the  high  pressure  outlet  and  the  pressure 
gauge,  the  loss  of  breathing  gas  through 
the  broken  gauge  or  severed  gauge 
connection  shall  not  exceed  70  liters  per 
minute  when  the  cylinder  pressure  is 
6.900  kN/m-  (1.000  pounds  per  square 
inch)  gauge  or  when  the  liquid  level  is  at 
one-half. 

(g)  Where  the  apparatus  is  of  open- 
circuit  design  and  is  not  equipped  with  a 
manual  or  automatic  shut-off  valve,  the 
volume  of  breathing  gas  escaping 
through  the  broken  gauge  or  severed 
gauge  connection  shall  not  exceed  5 
percent  of  the  full  rated  breathing  gas 
volume,  when  measured  at  25  percent  of 
the  service  pressure  to  the  end  of  the 
rated  service  time  of  the  apparatus. 
Where  the  apparatus  is  of  closed-circuit 
design  and  is  not  equipped  with  a 
manual  or  automatic  shut-off  valve,  the 
total  volume  of  breathing  gas  [Z] 
permitted  to  escape  through  the  broken 
gauge  or  severed  gauge  connection  shall 
not  exceed  the  following,  where  X 
equals  the  total  volume  of  breathing  gas. 
in  liters,  in  the  cylinder  at  full  pressure 
and  Y  equals  the  duration  of  the 
apparatus  in  minutes: 

Z  =  X-1.75Y 

Z  shall  be  measured  at  20  percent  of  the 
service  pressure  to  the  end  of  the  rated 
service  time  of  the  apparatus. 

(h)  Oxygen  pressure  gauges  shall  have 
the  words,  "Oxygen"  and  "Use  No  Oil," 
marked  prominently  on  the  gauge. 

(i)  (1)  Apparatus  using  compressed 
breathing  gas,  except  apparatus 
classified  for  escape  only,  shall  be 
equipped  with  gauges  visible  to  the 
wearer  which  indicate  the  amount  of  gas 
content  remaining  in  the  container. 

(2)  Apparatus  using  liquefied 
breathing  gas,  except  apparatus 
classified  for  escape  only,  shall  be 
equipped  with  gauges  visible  to  the 
wearer  which  indicate  the  remaining 
liquid  content  in  the  container;  however, 
where  the  liquid  content  cannot  be 
rapidly  vented,  and  the  service  time  of 
the  device  begins  immediately  after 
filling,  a  timer  shall  be  provided  in  place 
of  a  visible  gauge. 


§  84.245     Timers:  Elapsed  time  indicators: 
Remaining  service  lite  indicators. 

(a)  Elapsed  time  indicators  shall  be 
provided  for  apparatus  with  a  chemical 
oxygen  source,  except: 

(1)  Apparatus  classified  for  escape 
only;  or, 

(2)  Liquefied  breathing  gas  apparatus 
equipped  with  gauges  visible  to  the 
wearer  which  indicate  the  remaining 
liquid  content  in  the  container. 

(b)  The  timer  or  other  indicator  shall 
be  accurately  calibrated  to  indicate 
remaining  service  life. 

(c)  Timers  shall  be  readable  by  sight 
and  by  touch  during  use  by  the  wearer. 

(d)  Timers  shall  be  equipped  with 
automatically  preset  alarms  which  will 
warn  the  wearer  for  a  period  of  7 
seconds  or  more  after  the  preset  time 
has  elapsed, 

(e)  Remaining  service-life  indicators 
or  warning  devices  shall  be  provided  in 
addition  to  a  pressure  gauge  on 
compressed  gas  self-contained  breathing 
appjratus,  except  apparatus  used  for 
escape  only,  and  shall  operate 
automatically  without  preadjustment  by 
the  wearer. 

(f)  Each  remaining  service  life 
indicator  or  warning  device  shall  give 
an  alarm  before  the  remaining  service 
life  or  cylinder  pressure  of  the  apparatus 
is  reduced  to  between  20-30  percent  of 
the  rated  service  time  or  full  cylinder 
pressure.  There  shall  be  no  degrading  of 
performance  at  20-30  percent  of  full 
cylinder  pressure. 

(g)  If  a  manual  shutoff  is  not  used  for 
a  remote  gage,  then  the  alarm  should 
activate  at  20-30  percent  of  rated 
service  pressure  or  time. 

(h)  Remaining  service  life  indicators 
shall  be  clearly  and  distinctly  detectable 
by  a  wearer  having  normal  hearing  in 
the  presence  of  a  noise  background  of 
100  dBA  of  "pink  noise,"  a  noise 
spectrum  which  is  composed  of  equal 
sound  pressure  levels  for  all  octave 
bands. 

(i)  Remaining  service  life  indicators  or 
warning  devices  must  warn  the  wearer 
for  a  period  of  seven  seconds  or  more 
after  the  alarm  is  initiated. 

§  84.246     Hand-operated  valves. 

(a)  Hand-operated  valves  shall  be  . 
designed  and  constructed  to  prevent 
removal  of  the  stem  from  the  valve  body 
during  normal  usage  to  ensure  against  a 
sudden  release  of  the  full  pressure  of  the 
container  when  the  valve  is  opened. 

(b)  Valves  shall  be  designed  or 
positioned  to  prevent  accidental  opening 
and  closing  and  damage  from  external 
forces. 

(c)  Valves  operated  during  use  of  the 
apparatus  shall  be  installed  in  locations 


where  they  can  be  readily  adjusted  by 
the  wearer. 

(d)  Main-line  valves,  designed  and 
constructed  to  conserve  gas  in  the  event 
of  a  regulator  or  demand  valve  failure, 
shall  be  provided  in  addition  to  gas 
container  valves,  except  when  such 
failure  will  not  affect  performance. 

(e)  Hand-operated  bypass  systems 
designed  and  constructed  to  permit  the 
wearer  to  breathe  and  to  conserve  his 
gas  supply  in  the  event  of  a  regulator  or 
demand  valve  failure,  shall  be  provided 
where  necessary. 

(f)  Valves  installed  on  apparatus  shall 
be  clearly  distinguishable  from  one 
another  by  sight  and  touch. 

(g)  The  manually  operated  bypass 
system  valve  control  shall  be  colored 
red.  For  closed  circuit  apparatus,  the 
bypass  valve  shall  be  designed  to  close 
automatically  if  not  being  held  open  by 
the  wearer. 

(h)  A  main-line  or  bypass  valve  or 
system  will  not  be  required  on 
apparatus  for  escape  only. 

(i)  Safety  relief  valves  or  systems, 
designed  and  constructed  to  release 
excess  pressure  in  the  breathing  circuit, 
shall  be  provided  on  closed-circuit 
apparatus,  and  shall  meet  the  following 
requirements: 

(1)  The  relief  valve  or  system  shall 
operate  automatically  when  the  pressure 
in  the  facepiece  or  mouthpiece  reaches 
13  mm ±5  mm  (one-half  inch  water- 
column  height)  of  pressure  above  the 
minimum  pressure  required  to  fill  the 
breathing  bag.  within  the  breathing 
resistance  requirements  for  the 
apparatus.  With  the  mask  or  mouthpiece 
attached  in  a  normal  manner  to  the 
breathing  machine,  and  operated  as 
described  in  §  84.248-3,  the  mask  or 
mouthpiece  pressure  shall  not  exceed 
540  mm  (21  inches  water-column  height) 
when  tested  in  each  of  the  following 
modes: 

Mode  1 — With  the  regulator  in  a  "failed 
open"  mode;  i.e.,  viith  the  pneumatic  system 
subjected  to  the  pressure  of  a  fully  charged 
bottle: 

Mode  2 — With  the  bypass  valve  in  a  lorkt'd 
open  position:  and 

Mode  3 — With  the  demand  valve,  if  any,  in 
a  locked  open  position. 

(2)  The  relief  valve  or  system  shall  be 
designed  to  prevent  external 
atmospheres  from  entering  the  breathing 
circuit. 

(3)  The  relief  valve  or  system  shall  be 
designed  to  permit  overriding  for  test 
purposes  and  in  the  event  of  a  failure  in 
the  valve  or  system,  except  for  escape 
only. 
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§  34.247    Breathing  bags. 

(a)  Breathing  bags  shall  have 
sufficient  volume  to  prevent  gas  waste 
during  exhalation  and  to  provide  an 
adequate  reserve  for  inhalation. 

(b)  Breathing  bags  shall  be 
constructed  of  materials  which  are 
flexible  and  resistant  to  gasoline  vapors. 

(c)  Breathing  bags  shall  be  inst.ilied  in 
a  location  which  will  protect  them  from 
damage  or  collapse  by  external  forces, 
except  on  apparatus  classified  for 
escape  only. 

§  84.248    Self-contained  breathing 
apparatus;  Performance  requirements; 
General. 

Self-contained  breathing  apparatus 
and  the  individual  components  of  each 
such  device  shall  as  applicable  meet  the 
requirements  specified  in  §§  84.248-1 
through  84.248-18, 

§  84.248-1     Component  parts  exposed  to 
oxygen  pressures. 

Each  applicant  shall  certify  that  the 
materials  employed  in  the  construction 
of  component  parts  exposed  to  oxygen 
pressures  above  atmospheric  pressure 
are  safe  and  compatible  for  their 
intended  use. 

§  84.248-2     Compressed  gas  filters. 

.•Ml  self-contained  breathing  apparatus 
using  compressed  gas  shall  have  a  filter 
downstream  of  the  gas  source  to 


Apparatus  1s; 


effectively  remove  particles  from  the  gas 
stream. 

§  84.248-3    Breafiiing  bag  test. 

(a)  Breathing  bags  shall  be  tested  in 
an  air  atmosphere  saturated  with 
gasoline  vapor  at  room  temperature  (24- 
30  "C)  for  a  continuous  period  of  twice 
the  rated  time  of  the  apparatus  (except 
for  apparatus  for  escape  only  where  the 
test  period  shall  be  the  rated  time  of  the 
apparatus). 

(b)  The  bag  shall  be  operated  during 
this  test  by  a  breathing  machine  with  24 
respirations  per  minute  and  a  minute- 
volume  of  40  liters. 

(c)  A  breathing  machine  cam  with  a 
work  rate  of  100  watts  (622  kp-m/min)* 
shall  be  used. 

(d)  The  air  within  the  bag(s)  shall  not 
contain  more  than  100  parts  per  million 
of  gasoline  vapor  at  the  end  of  the  test. 

§  84.248-4     Weight  markings. 

All  self-contained  breathing  apparatus 
shall  have  the  completely  assembled 
and  fully  charged  weight  and  the 
completely  assembled  and  fully 
discharged  weight  permanently  and 
legibly  marked  on  the  apparatus. 

§  84.248-5    Breathing  resistance  test. 

(a)  Inhalation  resistance.  (1) 
Resistance  to  inhalation  airflow  shall  be 
measured  in  the  facepiece  or 
mouthpiece  while  the  apparatus  is 


•Maximum  Allowable  Breathing  Resistance: 
Inhalation  Exhalation 

(mm  of  water  colunn  height)         (mm  of  water  column  height) 


operated  by  a  breathing  machine  at  a 
work  rate  of  100  watts  (622  kp-m/min).' 

(2)  The  face  mask  pressure  of  positive 
pressure  closed  circuit  equipment  shall 
remain  positive  during  the  entire 
inhalation  cycle,  while  the  breathing 
apparatus  is  operated  in  the  breathing 
machine  as  described  in  §  84.248-3. 

(3)  Inhalation  resistance  for  open  or 
closed  circuit  apparatus  with  positive  or 
negative  pressure  shall  comply  with  the 
requirements  as  specified  in  the  chart  in 
§  84.248-5(c). 

(b)  Exhalation  resistance.  (1)  For 
open-circuit  apparatus,  resistance  to 
exhalation  airflow  shall  be  measured  in 
the  facepiece  or  mouthpiece  with  air 
flowing  at  a  continuous  rate  of  85  liters 
per  minute. 

(2)  For  closed-circuit  apparatus, 
resistance  to  exhalation  air  flow  shall  be 
measured  in  the  facepiece  or 
mouthpiece  with  a  breathing  machine  at 
a  work  rate  of  100  watts  (622  kp-m/min). 

(3)  Exhalation  resistance  for  open  or 
closed  circuit  apparatus  with  positive  or 
negative  pressure  shall  comply  with  the 
requirement  as  specified  in  the  chart  in 
§  84.248-5(c). 

(c)  Breathing  resistance  performance 
requirement  chart. 


"  Silverman.  L..  G.  Lee.  T  Plotkin.  L.  Amory.  and 
A.R.  Yancey.  Fundamental  Factors  in  Design  of 
Protective  Equipment.  O  S.R  D.  Report  No.  5732. 
issued  Apr.  1, 1945.  The  dimensions  of  the  breathing 
machine  cam  are  available  from  MSHA  upon 
request. 


Open  circuit 

Negative  pressure 

Positive  pressure  (above  static) 

Positive  pressure  (including 

static  pressure) 
Static  pressure  (no  flow) 


Closed  circuit 

Negative  pressure 
Positive  pressure 


32 
>0 


>0 
TTA 


TOO 
>0 


-  MER3 


25 

51 

38 


64^ 
8ob 


«*  MER  -  Measured  exhalation  resistance  in  mm  of  watei^  column  height. 

^  Including  the  pressure  required  to  fully  open  the  relief  valve,  if  applicable, 
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§  S4^48-6    Gas  tl«w  test 

(a)  Open-circuit  apparatus.  (1)  A 
stdtic-flow  test  shall  be  performed  on  all 
open-circuit  apparatus. 

(2)  The  flow  from  the  apparatus  shall 
be  greater  than  300  liters  per  minute 
Vkhen  the  pressure  in  the  facepiece  of 
negative  pressure  apparatus  is  lowered 
by  51  mm  (2  inches)  water  column  height 
v\  hen  full  container  pressure  is  applied. 

(3)  Where  fMJsitive  pressure  apparatus 
are  tested,  the  flow  shall  be  nneasured  at 
zero  gauge  pressure  in  the  f8cep)ece  and 
shall  be  greater  than  300  liters  f)er 
minute. 

(4)  Where  apparatus  with  compressed 
breathing  gas  containers  are  tested,  the 
flow  test  shall  also  be  made  with  23 
percent  of  full  container  pressure. 

(b)  Closed-circuit  apparatus.  Oxygen 
concentrations  measured  in  the 
facepiece  during  machine  or  human 
subjects  testing  shall  be  mamtamed 
above  19.5  percent.  This  may  be 
accomplished  by  various  methods. 
Where  a  strictly  mechanical  flow 
method  is  used,  the  following 
requirements  must  be  achieved: 

(1)  For  constant  flow  devices,  the  rale 
of  flow  shall  be  at  least  three  liters  per 
minute  for  the  entire  rated  service  time 
of  the  apparatus. 

(2)  All  negative  pressure  devices  shall 
provide  at  least  60  liters  of  breathing  gas 
per  minute  when  the  regulator 
(admission  valve)  is  in  the  fully  open 
position  at  4  inches  of  water  column 
height. 

(3)  All  positive  pressure  devices  shall 
provide  at  least  30  liters  of  breathing  gas 
per  minute  when  the  regulator 
(admission  valve)  is  in  the  fully  open 
position  and  shall  maintain  equal  to  or 
greater  than  ambient  pressure. 

(4)  When  constant  flow  is  used  in 
conjunction  with  negative  pressure  flow, 
the  constant  flow  shall  be  greater  than 
1.5  liters  f>er  minute  for  the  entire  rated 
service  time.  For  positive  pressure 
apparatus,  the  constant  flow  shall  be 
greater  than  1  liter  per  minute  for  the 
entire  rated  service  time. 

§  84.248-7    Bypass  gas  ftow  test 

(a)  Opeii-circuit  apparatus.  (1)  The 
bypass  gas  flow  test  shall  be  performed 
on  two  samples  of  each  open-circuit 


apparatus  equipped  with  a  b\'pass  valve 
as  prescribed  in  {  84.246  of  this  part. 

(2)  The  apparatus  breathing  gas 
container  shall  be  fully  pressurized  to 
the  service  pressure,  the  facepiece  of  the 
apparatus  shall  be  attached  to  an 
anthropometric  head  form,  and  the 
bypass  valve  shall  be  fully  opened. 

(3)  The  breathing  gas  container  valve 
shall  be  fully  opened  and  the  airflow 
shall  be  measured  at  500  psig  decreasing 
increments  until  25  percent  of  the 
service  pressure  remains. 

(4)  Except  as  prescribed  in  paragraph 
(e)  of  this  section,  at  any  pressure,  an 
adjustable  bypass  valve  shall  provide  a 
minimum  flowrate  of  85  Lpm  and  a 
maximum  flowrate  not  greater  than  130 
Lpm, 

(5)  Any  bvpass  valve  on  a  self- 
contained  breathing  apparatus  for 
escape  only  shall  provide  a  minimum 
flowrate  of  85  Lpm. 

(6)  Any  constant  flow  bypass  valve 
shall  provide  a  minimum  flow  rale  of  85 
Lpm  and  a  maximum  flow  rate  of  130 
Lpm. 

[h]  Closed-circuit  opporctus.  (1)  The 
bypass  gas  flow  test  shall  be  performed 
on  two  samples  of  each  closed-circuit 
apparatus  equipped  with  a  bypass  valve 
as  prescribed  in  §  84.246  of  this  part. 

(2)  The  apparatus  breathing  gas 
container  shall  be  fully  pressurized  to 
the  service  pressure,  the  facepiece  of  the 
apparatus  shall  be  attached  to  an 
anthropometric  head  form,  the  bj^Dass 
valve  shall  be  fully  opened,  and  the 
pressure  relief  valve  shall  be  overridden 
as  prescribed  by  the  manufacturer. 

(3)  The  breathing  gas  container  valve 
shall  be  fully  opened  and  the  oxygen 
flow  shall  be  measured  at  500  psig 
decreasing  increments  until  25  percent 
of  the  service  pressure  remains. 

(4)  At  any  pressure,  the  bypass  valve 
shall  provide  a  minimum  airflow  of  30 
Lpm. 

$  84^48-8    Service  time  test;  Open-circuit 
apparatus. 

(a)  Serv  ice  time  shall  be  measured 
with  a  breathing  machine  operated  as 
described  in  §  84.248-3. 

(b)  The  open-circuit  apparatus  shall 
be  classified  according  to  the  length  of 
time  it  supplies  air  or  oxygen  to  the 
breathing  machine. 


(c)  The  service  time  obtained  on  this 
test  shall  be  used  to  classify  the  open- 
circuit  apparatus  in  accordance  with  the 

provisions  of  Subpart  P. 

§  84.248-9    Service  time  test;  Closed- 
circun  apparatus. 

[a]  The  closed-circuit  apparatus  shall 
be  classified  according  to  the  length  of 
time  It  supplies  adequate  breathing  gas 
to  the  wearer  during  use  test  No.  4 
described  in  Table  4  m  §  84.248-14. 

(b)  The  service  time  obtained  on  use 
test  .\'o.  4  shall  be  used  to  classify  the 
closed-circuit  apparatus  in  accordance 
with  the  provisions  of  Subpart  P 

§64.248-10    Test  tor  cartxKi  dioxide  in 
inspired  gas;  Open-  and  closed-cwcuit 
apparatus;  Maxtmum  altowable  limits. 

(al  The  concentration  of  carbon 
uioxide  in  inspired  gas  in  open-circuit 
apparatus  shall  be  measured  at  the 
mouth  while  the  apparatus  mounted  on 
a  dummy  head  is  operated  b>  a 
breathing  machine.* 

(1)  The  breathing  rate  shall  be  14.5 
respirations  per  minute  with  a  rr.inute- 
voiume  of  10.5  liters. 

(2)  A  sedentary  breathing  mach:ne 
cam  shall  be  used. 

(3)  The  apparatus  shall  be  tested  at  a 
temperature  of  27  i;  2'  C. 

(4)  A  concentration  of  5  percent 
carbon  dioxide  in  air  shall  be  exhaled 
into  the  facepiece. 

(b)  The  concentration  of  carbon 
dioxide  m  inspired  gas  in  closed-circuit 
apparatus  shall  be  measured  at  tne 
mouth  while  the  parts  of  the  apparatus 
contributing  to  dead-a:r  space  are 
mounted  on  a  dummy  head  and 
operated  by  the  breathing  machine  as 
described  m  paragraphs  (a)  (1)  through 
(4)  of  this  section. 

(c]  During  the  testing  required  by 
paragraphs  (a)  and  [bl  of  this  section, 
the  concentration  of  carbon  dioxide  m 
inspired  gas  at  the  mouth  shall  be 
continuously  recorded,  and  the 
maximum  average  concentration  during 
the  inhalation  portion  of  the  breathing 
cycle  shall  not  exceed  the  following 
limits: 


*  K.»oo».  El.  and  |  Lamonica,  A  MacJ-ine  Test 
Method  for  Measuring  Carbon  Dioxidt  in  ihe 
Inspired  Air  of  Self-ContBined  Breathing  Apparatus. 
Bureau  of  Mines  Report  of  Investigations  6965. 1966, 
11  pp. 


BEST  COPY  AVAILAI 


32422 Federal  Register  /  Vol.  52.  No.  166  /  Thursday.  August  27.  1987  /  Proposed  Rules 


Where  the  service  time  1s 


Maximum 
a1  lowable 
average 
concentra- 
tion of 
carbon 
dioxide  in 
inspired  air 
percent  by 
volume 


Not  more  than  30  minutes 2.5 

1  hour 2.0 

2  hours 1.'' 

3  hours 1*0 

4  hours ..1.0 


(d]  In  addition  to  the  test  requirements 
for  closed-circuit  apparatus  set  forth  in 
paragraph  (b)  of  this  section,  gas 
samples  shall  be  taken  during  the  course 
of  the  use  tests  described  in  Tables  1.  2, 
3.  and  4  in  §  84.248-14.  These  gas 
samples  shall  be  taken  from  the  closed- 
circuit  apparatus  at  a  point  downstream 
of  the  carbon  dioxide  sorbent.  and  they 
shall  not  contain  more  than  0.5  percent 
carbon  dio.xide  at  any  time,  except  on 
apparatus  for  escape  only,  using  a 
mouthpiece  only,  the  sample  shall  not 
contain  more  than  1.5  percent  carbon 
dioxide  at  any  time. 

§  84.248-11     Tests  during  low  temperature 
operation. 

(a)  The  manufacturer  shall  specify  the 
m.inimum  temperature  for  safe  operation 
and  two  persons  shall  perform  the  tests 
described  in  paragraphs  (c)  and  (d)  of 
this  section,  wearing  the  apparatus 
according  to  applicant's  directions.  At 
the  specified  temperature,  the  apparatus 
shall  meet  all  the  requirements 
described  in  paragraph  [e)  of  this 
section. 

(b)  The  apparatus  shall  be  cold 
soaked  at  the  applicant's  specified 
niinimum  tem.perature  for  16  hours, 

(c)  The  apparatus  shall  be  worn  in  the 
low  temperature  chamber  for  30 
minutes,  or  for  the  service  time  of  the 
apparatus,  whichever  is  less. 


(d)  During  the  test  period,  alternate  1- 
minute  periods  of  exercise  and  rest  shall 
be  required  with  the  exercise  periods 
consisting  of  stepping  onto  and  off  a  box 
of  21.5  cm  [8V2  inches)  high  at  a  rate  of 
30  cycles  per  minute. 

(e)  Requirements.  (1)  The  apparatus 
shall  function  satisfactorily  at  the 
specified  minimum  temperature  on 
duplicate  tests. 

(2)  The  wearer  shall  have  sufficient 
unobscured  vision  to  perform  the  work. 

(3)  The  wearer  shall  not  experience 
undue  discomfort  because  of  airflow 
restriction  or  other  physical  or  chemical 
changes  in  the  operation  of  the 
apparatus. 

(4)  For  evaluating  the  escape 
apparatus  portion  of  air-line  supplied 
respirators,  the  air-line  shall  be  briefly 
connected  to  determine  proper 
functioning,  then  disconnected. 

(f)  Auxiliary  low-temperature  parts 
which  are  commercially  available  to  the 
user  may  be  used  on  the  apparatus  to 
meet  the  requirements  described  in 
paragraph  (e)  of  this  section. 

§  84.248-12    Shock  and  vibration  tests. 

Shock  and  vibration  tests  shall  be 
conducted  prior  to  the  use  tests 
described  in  §§  84.248-13  through 
84.248-16. 


(a)  A  vibration  test  shall  be  conducted 
in  accordance  with  the  Military 
Standard  MIL-STD  8IOC  test  for 
equipment  installed  on  rubber  tire 
vehicles.  The  device  shall  be  machine 
tested  at  60  liters/minute  and  must 
maintain  a  positive  facepiece  pressure. 
The  low  air-supply  warning  device  shall 
function  within  10  percent  of  the  normal 
range.  Apparatus  shall  be  secured  to  the 
vibration  table  or  confined  in  an 
insecure  fashion  consistent  with 
manufacturers'  recommendations  to 
users  for  storage.  The  apparatus  shall  be 
independently  monitored  for  vibration 
during  the  test  to  ensure  the  test 
equipment  was  functioning  properly, 

(b)  A  shock  test  shall  also  be 
performed  on  the  apparatus  subjected  to 
vibration  testing.  The  shock  shall 
consist  of  a  1-meter  free  drop  to  a 
concrete  floor  on  each  axis. 

(c)  For  apparatus  sealed  against 
moisture,  the  leak  test  recommended  by 
the  manufacturer  shall  be  performed 
following  the  vibration  and  shock  tests. 

(d)  These  tests  shall  be  performed  on 
four  apparatus.  One  apparatus  shall  be 
disassembled  and  inspected  for 
significant  damage  which  is  likely  to 
cause  the  apparatus  to  fail  to  provide 
the  required  protection  to  the  user.  The 
other  apparatus  shall  be  tested  on 
human  subjects  according  to  the  use 
tests  described  in  §§  84.248-13  through 
84.248-16,  if  no  serious  damage  was 
noted  upon  disassembly. 

§84.248-13    Use  tests;  Purpose  and 
requirements;  General. 

(a)  The  use  tests  described  in  Tables 
1,  2,  3,  and  4  m  §  84.248-14  are  designed 
to  represent  the  workload  performed  in 
the  mining,  mineral,  or  allied  industries 
by  a  person  wearing  the  apparatus 
tested. 

(b)  The  apparatus  tested  shall  be 
worn  by  personnel  trained  in  the  use  of 
self-contained  breathing  apparatus. 

(c)  Breathing  resistance  shall  be 
measured  within  the  facepiece  or 
mouthpiece  and  the  wearer's  pulse  and 
respiration  rate  shall  be  recorded  during 
each  2-minute  sample  period  prescribed 
in  tests  1,  2,  3,  and  4, 

(d)  Use  tests  1,  2,  3.  4,  and  5  shall  be 
conducted  on  each  of  three  respirators. 
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Fach  respirator  shall  be  w(irr.  by  a 
cbfferent  subject. 

?  84.248-14     Use  tests  1.  2.  3.  4,  arKl5; 

Purpose. 

(h)  Use  tests  1.  2.  3.  ard  4:  Pu'pose. 
I'se  tests  1.  2.  3.  and  4.  stM  forth  in 
1  dbles  1.  2.  3,  and  4,  respectively, 
prescribe  the  duration  and  sequence  of 
specific  activities.  These  tests  shall  be 
conducted  to: 

(1)  Familiarize  the  wearer  with  the 
apparatus  during  use; 

(2)  Provide  for  a  gradual  increase  in 
activity: 

(3)  Evaluate  the  apparnius  under 

J  fferent  types  of  worN  and  physical 
orientation;  and 

(4)  Provide  information  on  the 
operating  and  breathing  characteristics 
of  the  apparatus  during  actual  use. 


i":i '  i'  'se  test  5:  Purpose  and 
des.  r  ,  ;     •    ftl  Use  test  5  shall  be 
conjuc!ec  with  respect  to  liquefied 
breathing  gas  apparatus  only. 

(2)  This  test  shall  be  conducted  to 
evaluate  operation  of  the  apparatus  in 
other  than  vertical  positions. 

(31  TTie  wearer  shall  lie  face 
dow Tiwcird  for  one-fourth  the  8er\'ice  life 
of  the  app.!rti';is  with  a  full  charge  of 
liquefied  Precirjng  gas,  and  then  a  one- 
quarter  full  charge  of  liquefied  breathing 
gas. 

(4)  The  test  shall  be  repeated  with  the 


"  Hi 


is 


wearer  lying  en  each  side  a,",d  o 
back. 

(5)  The  oxygen  conit  r'^;  c.f  the  gas 
supplied  to  the  wearer  by  tne  apparatus 
shall  be  continuously  measured. 


5  84.248-15     U»e  transfer  test 

(a)  Three  test  subjects  shall  perform 
the  use  transfer  test  five  times  each, 
using  not  less  than  two  combination 
respirators. 

(b)  Each  test  subject  shall  don  the 
complete  combination  respirator  after 
reading  the  manufacturer's  instructions 
for  use  of  the  combination  respirator, 
and  shall  operate  the  combination 
respirator  in  the  supplied-air  mode  from 
the  external  air  supply. 

(c)  The  external  air  supply  shall  be 
turned  off  by  an  observer,  without 
warning  to  the  test  subject,  and  the  test 
subject  shall  operate  the  combination 
respirator  until  reduction  or  loss  of 
external  air  supply  alerts  the  test 
subject  that  the  external  air  supply  has 
been  terminated. 
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TABLE   1--DURATI0N  AND   SEQUENCE  OF   SPECIFIC   ACTIVITIES  FOR  TEST   1,    IN  MINUTES 
(42  CFR  Part  m,   SaDpan  S,   84.248-14,  et.   seq.) 


Activity 


Service  Tirne  in  Minutes^ 

TIT- 


TF 


-w 


Sanpling  and  readings 2  2 

Walks  at  4.8  km.    (3  miles)   per  hoar.....1           5             3             4  8 

Sampling  and  readings 2             2  2 

Walks  at  4.8  km.    (3  miles)   per  hour ^58 

Sampling  and  readings 2             2  2 

Walks  at  4.8  km.    (3  miles)   per  hour.... 5 

Sampling  and  readings 2 

^  Repeat   1   hour  test  for  2,   3,   and  4  hour  service  times. 


~W 


1? 

2 
12 

2 
13 

2 


bCT 


18 
2 

18 
2 

15 
2 
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TABLE  2--0uRATI0N  AND  SEQUENCE  Of   SPECIFIC  ACTIVITIES  FOR  TEST  2.   IN  MINUTES 

('2  CFR   Part  M,    SuhDd'-t    "^ ,    51.1i"-':i,    et.    s°a.5 


nnQ 


•nutei 


Activity "       5     10  minutes       '.'-   .-'"Lites       30  n-'Tu'-es 

Sampling  and  readings.. ^ 2  2 

Walks  at  4.8  km.   (3  miles)  per  hour 1  1  3 

Carries  23  kg.   (50  pound)  mass     over 1  time  In      1  time  1n  2  times  in 

overcast  2  minutes       2  minutes  4  minutes 

Walks  at  4.8  km.   (3  miles)  per  hour 1  3 

Climbs  vertical  treadmill  ^  or  eaulvalent). '11  1  I 

Walks  at  4.8  (3  miles)   km.   per  hour 1  ! 

Climbs  vertical  treadmill   (or  equivalent).. ' 

Sampling  and  readings 2 

Walks  at  4.8  km.   (3  miles)   per  hour 2  2 

Climbs  vertical   treadmill    (or  equivalent) 1  1 

Carries  23  kg.   (50  pound)  mass  over 1  time  in  3  times  1n 

overcast  2  minutes  6  minutes 

Sampling  and  readings ? 

Walks  at  4.8  km.   (3  miles)  per  hou-- 1  3 

Climbs  vertical   treadmill   (or  equivalent) 1  1 

Walks  at  4.8  (3  miles)   km  per  hour , 2 

Climbs  vertical   treadmill   (or  equivalent) , ..,.. 

Carries  20  kg.  (45  pound)  mass  and 1 

walks  at  4.8  (3  miles)  km.  per  hour 

Walks  at  4.8  (3  miles)  km.  per  hour. l   2 

Sampling    gnr^    rpacfings ?  ? 


i'^  ir'nutes       60  minutes 


TTT, 


and  i  hours^ 


? 

7 

? 

4 

6 

10 

3  times  in 

4  times  in 

5  times  In 

6  minutes 

8  minutes 

10  minutes 

3 

3 

1 

1 

2 

3 

1 

1 

2 

? 

3 

5 

11 

1 

1 

4  times  in 

5  times  in 

5  times  in 

8  minutes 

10  minutes 

10  minutes 

9 

2 

2 

3 

3 

1 

1 

Then  repeat  above 
activities  once 

2 

3 

1 

1 
?. 

1 

4 

9 

5 

*  Total   test  time  for  Test  2  for  2-hour,   3-hour,   d^i  4-hour  apparatus    ■: 
^  Treadmill    shall   be  inclined  15°   from  verfcai    i'^'i  ccerate'i  at  a   soeed 


c 


)f    1    foct   per   second. 


c 


> 


CO 


-r  ■ 

c 

•T3 
O 
CO 

n 
a. 

w 
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to 


I                TABLF    3— DURATION   ANT^   SEOl'ENrE   np    SPPrinr   ArTTVITIFS    pnR    TFST  -^ ,    IN  MINUTES 

(''2    CFR   Part    P-,    Su'-part    S,    8i. 248-1^.    Pt.    spt  .  i 

Sprvlcp    tlrie-- 

Activity 3    minutes      5   minutes      10   trlnutes         !5   ulnutes         3"    minutes  A5   mirmtes 

Ins   ^n-i    readings 2                              2  2 

at    4.8    km.    '3  mJiee)    per   hour.... 112  2 

«t    9.7    km.    (h   miles)    per   hour Ill                              1                              1  1 

2''    kg.    ('<':    pounds)    mass    to    5    feet I  "^    tl3)eR    Ir    I                              30    times    in        3^^    times    In  3*^    times    In 

minute                                         2  minutes            2  minutes  2  minutes 

01    gide 1  '2                 1                          1                            2                            3  4 

on    back !    2                   1                            1                              2                             2  3 

8   on   hands   and   knees Ill                            2                            2  2 

Ing  and   readings 2                                                         2  2 

at    9.7    km.    C;   miles)    per   hour Ill 

at   4.8   km.    f  3   miles)    per   hour 2  8 

20    kg.    ('iS    pounds)    coass    to    5    feet 30    times    In                                       ^0    times    In  60    times    In 

2    minutes                                            6   minutes  6   minutes 

Ing  and    read  l  ngs 2  2 

at   4.8   km.    (3   alles)    per   hour I                                                          3  u 

on    side 2 

on    back 2 

Ing  and  readings 2  2 


!  hour 


2  ,  3 ,  and  4  hoi:r  s 


W 


Sampl 
Walks 
Runs 
Pul  i'* 

L5e'. 
Lies 

Crawl 

Sampi 

Runs 

Walks 

Pull- 

Sampl 
Walks 
Lies 
Lies 

Snmpl 


3 

1 

f.0 
6 
5 
3 
2 
2 
1 

in 

6" 
h 
2 

10 
4 
1 
2 


times  in 
minutes 


;  mes  In 

Inu tes 


EL 

f 


< 

jo 

2 

o 


03 


For  two-hour,  3-hour,  and  4-hour  apparatus, 
(total  test  time  is  2  hours). 


rfcrm  test  Nc .  3  f~r  !->-oiir  arparatuo,  then  te' 


^ 


B 


I 


SS 


?0 


TABLE  4--DtmATri''"  AND  SEQUENCE  OF  SPECIFIC  ACTIVITIES  FOR  TEST  4,  IS   MIN"TKS 

I      (4:  CFP  Part  84,  Subpart  S,  84.148-!  4,  e:.    nee.) 


Service  r  i  me - 


Actlvltv 


':jtes    S  mlrutep    !0  rlnitps    ! '^  rinnres    '<''    minutes 


i5  nlnutes    1  '"our   2  hours   3  hours   -  ^ours 


Sampling  and  readings ;•••  2  2  2  2 

Valks  at  4.8  ka.    (3  miles)  per  hour 1  2  2  2 

Climbs  vertical  treadmill*  or  equivalent..        !         i            1  1  '  'J 

Walks  at  4.8  km,  (3  miles)  per  hour 1            1  1  '  -  - 

Iulls  20  kg.  (45  pound)  mass  to  5  feet 30  tiroes  in   30  times  in  30  times  in  60  times  in  6C  times  in  feO  times  In 

2  minutes    2  minutes  2  ainutes    5  minutes   5  minutes  S  minutes 

a  Iks  at  4.8  km.  (3  miles)  per  hour 1 


(b) 


(c) 


id) 


1 


Carries  23  kg.  (50  pound)  mass  over • 

overcast 

Sampling  and  readings..... » 2 

Walks  at  4.8  km.  (3  miles)  per  hour '. 

Runs  at  9.7  km.  (5  miles)  per  hour 1  1 

Carries  23  kg.  (50  pound)  mass  over 1  time  in 

overcast  1  minute 

Pulls  20  kg.  mass  to  5  feet 5  tiraes  In 

1  minute 

Sampling  and   readings. 

Walks  at  4.8  km.    (3  miles;   per  hour..... 

t>ull8   20  kg.    (45  pound)  mass   to  5   feet ■  • 


I    tine    1- 
1    'ilnu  t  e 


t  i  ii>e    !  " 
minute 


.'    t ;  nie  s    i ' 
3   ninutes 


^    times    in 
.■■    trinutes 


I  3  3         4 

1  1  11 

1  time  in    2  tines  In   4  times  in   6  times  in 

1  minute     3  minutes    6  minutes    '^   minutes 

15  times  in  60  tines  In  30  times  in  3h  tines  in 

1  minute     3  minutes   2  minutes    3  minutes 

2  2  2        2 

2        6 

6"^  times  in  6^  times  in 

5  minutes    5  minutes 


Carries  20  kg.  (45  pound'  aas*  and 

walks  at  4.8  kn.  (3  rallesi  per  hour. 
Sampling  and  readings 


•^Treadmlii  snail  De    inclined  lb'  from  vertical  and  operated  at  a  speed  of  3^'  cm.  (1  foot)  per  second. 
^'Perform  Test  No.  1  for  30-mlnute  apparatus;  then  perform  Test  No.  4  for  1-hour  apparatus;  then  perform  Test  Sr , 
"^Perform  Test  No.  1  for  1-hour  apparatus;  then  perform  Test  No.  4  for  1-hour  apparatus;  then  perform  Test  So.  1 
''Perform  Test  No.  1  for  1-hour  apparatus;  then  perform  Test  No.  4  for  1-hour  apparatus;  then  perforrr^  Test  S  r .  1 
one-hour  tests). 
BILLING  CODE  4160-19-C 


i  tor  30-mlnute  apparati 

-r  '.-hour  apparatus. 

:r    '-"-our    arp«tatus    twi> 


t  i.e. 
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(d)  When  the  test  subject  becomes 
aware  that  the  external  air  supply  is 
terminated,  the  test  subject  shall  so 
advise  the  observer  and  the  observer 
shall  start  a  timer. 

(e)  The  test  subject  si  ill  then  proceed 
to  transfer  to  the  self-contamed  air 
supply,  using  whatever  procedure  is 
specified  by  the  manufacturer,  and  shall 
disconnect  the  respirator  from  the 
external  air  supply. 


(f)  Transfer  shall  be  effected  when  air 
is  supplied  to  the  combination  respirator 
from  the  self-contained  air  supply  and 
the  respirator  is  disconnected  from  the 
external  air  supply.  The  observer  shall 
stop  the  timer  when  transfer  is  effected. 

(g)  Transfer  shall  be  effected  in  not 
more  than  15  seconds. 

§  84.248-16    Use  tests;  Requirements. 

(a)  The  apparatus  shall  satisfy  the 
respiratory  requirements  of  the  wearer 
for  the  classified  service  time. 


(b)  Fogging  of  the  ev  epiece  shall  not 
obscure  the  wearers  vision,  and  the 
wearer  shall  not  experience  undue 
discomfort  because  of  fit  or  other 
characteristics  of  the  apparatus. 

(c)  When  the  ambient  temperature 
during  testing  is  24^r6  "C  ,  the  maximum 
temperajure  of  inspired  air  recorded 
during  use  tests  shall  not  exceed  the 
following,  after  correction  for  deviation 
from  24  °C: 


Where  service  life 
of  apparatus  is  -- 

Where  1 
percent 
relative 

humidity 

of 
Inspired 
ai  r  is  -- 

Maximum 
permissible 
temperature  of 
inspired  air  shall 
not  exceed 

•f 

•c 

1/4  hour  or  less 

.  0 

.  0 

50 

.  0 

50 
.  0 

50 
.  0 

50 

-  100..'... 

....135... 

.57 

1/2  hour  to  3/4  hou*^. 

-  50 

....125... 

.52 

1  to  2  hours 

-  100 

-  50 

-  100 

-  50 

-  100 

-  50 

-  300 

....iioa.. 

....115... 
105a.. 

.43a 

.46 

.413 

3  hours 

110... 

100^.. 

....105.. . 

.43 

4  hours 

.38a 
.41 

....  95a.. 

.35a 

awhere  percent  relative  humidity  is  50  -  100  and  apparatus  is  designed 
for  escape  only,  these  maximum  permissible  temperatures  will  be  increased 
by  5  °C  . 


§84.248-17     Flammability. 

(a)  Three  facepieces  shall  be  tested 
for  nammability  for  a  short  period  with 
a  test  rig  as  shown  on  Figure  2,  and 
Details  1  and  2.  This  test  rig  consists 
mainly  of  a  propane  storage  tank  with 
control  device  and  fine  pressure  gauge, 
flash  back  arresters.  6  propane  burners 
being  adjustable  in  height,  and  a  metal 
dummy  head  which  pivots  vertically  and 
horizontally. 

(b)  The  test  rig  shall  be  adjusted  as 
follows;  The  distance  between  facepiece 
and  burner  tips  shall  be  250  mm.  The 
pressure  reducer  shall  be  adjusted  to  a 
flow  of  60  liters/min  using  air  at 

1  25  «  10'  N'ewtons/cm^  (1.81  x  10' 
pounds  per  square  inch)  gauge. 

(cj  On  the  propane  burners,  the 
control  device  for  the  propane  gas 


supply  shall  be  fully  opened,  while  the 
control  device  for  the  air  shall  be 
adjusted  to  the  optimum.  The 
tem.perature  of  the  flame  shall  be 
950  ±50  °C. 

(d)  For  the  test,  the  facepiece  shall  be 
put  on  the  dummy  head.  After  it  has 
undergone  the  test  for  tightness,  the 
facepiece  shall  be  exposed  to  the  flames 
for  a  period  of  5  seconds.  When 
components  like  valve(s),  speech 
diaphragm(s)  etc.  are  arranged  on  other 
parts  of  the  face  blank,  the  test  is 
repeated  with  other  samples  in  the 
appropriate  position. 

(e)  For  comparing  the  tightness  of  the 
full  mask  before  and  after  the 
flammability  test  the  same  dummy  head 
shall  be  used  and  a  pressure  of 
-1.0XlO"'N/cm2  (-1.45X10"' pounds 


per  square  inch)  gauge  shall  be  created 
in  the  cavity  of  the  mask. 

(f)  The  test  results  are  positive  if  no 
portion  of  the  mask  continues  to  burn 
with  its  own  flame  after  the  5  second 
exposure  period  ends,  and  if  the  rise  in 
pressure  from  — 1.0  kIO"' N'/cm^ 
(-1.45x10"'  pounds  per  square  inch) 
gauge  initial  pressure  within  the  cavity 
of  the  mask  does  not  exceed  1.0 X 10"^ 
N/cm^  (1.45x10"' pounds  per  square 
inch)  gauge  per  60  seconds. 

§  84.248-18    Regulator  overpressurization 

(a)  Open-circuit  self-contained 
breathing  apparatus  regulators  shall  be 
tested  and  evaluated  in  such  a  way  as  to 
simulate  overpressur'zation  of  the 
regulator  by  the  user  prior  to  evaluating 
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the  respirator  in  the  f.ice  fit  test  of 
Subpart  R. 

(b)  The  regulator  shall  be 
preconditioned  to  simulate  intentional 
overpressurization  by  the  user.  The 
regulator  shall  be  subjected  to  a  1  to  2 
second  simulated  attempt  to  block  the 
regulator  flow  with  the  regulator  bypass 
valve  set  at  maximum  flow.  Such 
simulation  shall  be  either  manual  or 
mechanical  as  appropriate  to  the 
respirator  being  evaluated.  Each 
regulator  shall  be  subjected  to  20 
simulated  blocking  attempts.  Following 
the  simulation  blocking  cycles,  the 
regulator  diaphragm  shall  be  inspected 
and  must  be  found  free  of  damage. 

B^.^iNG  CODE  4'60-19-M 
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Figure  2.  SCHEME  OF  THE  TEST  RIG  FOP  FLAMMABILITY  OF  A  FULL  FACE  m.asK 


UM  I 


4 


/ 


1.  Propane  storage  tank  4.  Connecting  hoses  (of  same^ 

2.  Fine  pressure  gauge  and  control  device       length)  leading  to  the  5 


3.  Flash  back  arrester 


propane  burners. 
B.  Propane  burner. 
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Detail   1: 

Top  view  of  arrangement  of  the   six  propane  burners    (dimensions   in  mnK 
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Detail    2:  ^  i 

Latef"a1    view  of  arranae:^e^t   o^   t-'^:-   s' k   :ropa'"^  burners   (dine^sions   in  r^m) . 
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Subpart  T— Air-Line  Respirators 

§  84.250    Air-line  respirators;  Description. 

Air-line  respirators  are  atmosphere 
supplying  respirators  that  use  a 
stationary  source  of  compressed  air 
delivered  through  a  high  pressure  hose. 
Air-line  respirators  are  available  as 
negative  and  positive  pressure, 
regulated,  and  continuous  flow 
configurations.  "Regulator"  type  air-line 
respirators  operate  with  a  single  stage 
regulator  and  a  maximum  airline 
pressure  of  863  kN'/m^  (125  pounds  per 
square  inch)  gauge.  "Continuous  flow" 
respirators  operate  with  an  air  flow 
control  valve  or  orifice  and  maintain  air 
flow  at  all  times. 

§  84.251     Air-line  respirators;  Performance 
requirements;  General. 

Air-line  respirators  and  the  individual 
components  of  each  such  device  shall, 
as  appropriate,  meet  the  requirements 
for  performance  and  protection  specified 
in  the  tests  described  in  §§  84.251-1 
through  84.251-8. 

§  84.251-1     Air-line  respirators;  Regulated 
flow. 

(a)  The  manufacturer  shall  specify  the 
range  of  air  pressure  at  the  point  of 
attachment  of  the  air  supply  system,  and 
the  range  of  hose  length  for  the 
respirator. 

(b)  The  specified  air  pressure  at  the 
point  of  attachment  of  the  hose  to  the  air 
supply  system  shall  not  exceed  863  kN'/ 
m^  (125  pounds  per  souare  inch)  gauge. 

§  84.251-2    Air-line  respirators;  Continuous 
flow. 

(a)  The  pressure  at  the  inlet  of  the 
hose  connection  shall  not  exceed  863 
kN/m^  (125  pounds  per  square  inch) 
gauge. 

(b)  Where  the  pressure  at  any  point  in 
the  supply  system  exceeds  863  kN/m* 
(125  pounds  per  square  inch)  gauge,  the 
respirator  shall  be  equipped  with  a 
pressure-release  mechanism  that  will 
prevent  the  pressure  at  the  hose 
connection  from  exceeding  863  k.\/m* 
(125  pounds  per  square  inch)  gauge 
under  any  conditions. 

§84.251-3    Air-supply  line  tests. 

Air-supply  lines  employed  on  air-line 
respirators  shall  meet  the  following 
minimum  test  requirements. 

(a)  Length  of  hose.  A  maximum  of  91 
m.  (300  feet)  in  multiples  of  7.6  m.  (25 
feet)  will  be  supplied.  It  will  be 
permissible  for  the  applicant  to  supply 
hose  of  the  certified  type  of  shorter 
length  than  7.6  m.  (25  feet)  provided  it 
meets  the  requirements  of  this  part. 

(b)  Airflow.  (1)  The  air-supply  hose 
with  air-regulating  valve  or  orifice  shall 
permit  a  flow  of  not  less  than  115  liters 


per  minute  to  tightfitting  facepieces  and 
170  liters  per  minute  to  loose-fitting 
facepieces  through  the  maximum  length 
of  hose  for  which  approval  is  granted 
and  at  the  minimum  specified  air-supply 
pressure.  The  maximum  flow  shall  not 
exceed  425  liters  (15  cubic  feet)  per 
minute  at  the  maximum  specified  air- 
supply  pressure  with  the  minimum 
length  of  hose  specified  by  the 
applicant. 

(2)  The  air-supply  hose,  detachable 
coupling,  and  the  negative  pressure  or 
positive  pressure  demand  valves  for  air- 
line respirators  shall  be  capable  of 
delivering  respirable  air  at  a  rate  of  not 
less  than  115  liters  per  m.inute  to  the 
facepiece  and  at  an  inhalation 
resistance  not  exceeding  5  millimeters  (2 
inches)  of  water-column  height,  as 
measured  in  the  facepiece,  with  any 
combination  of  air-supply  pressure  and 
length  of  hose  within  the  applicant's 
specified  range  of  pressure  and  hose 
length.  The  air-flow  rate  and  resistance 
to  inhalation  shall  be  measured  while 
the  negative  or  positive  pressure 
demand  valve  is  actuated  20  times  per 
minute  by  a  source  of  intermittent 
suction.  The  maximum  rate  of  flow^  to 
the  facepiece  shall  not  exceed  425  liters 
(15  cubic  feet)  per  minute  under  the 
specified  operating  conditions 

(c)  Air-control  valve.  If  an  air-control 
valve  is  provided  for  a  continuous  flow 
respirator,  it  shall  be  so  designed  that  it 
will  remain  at  a  specific  adjustment, 
which  will  not  be  affected  by  the 
ordinary  movement  of  the  wearer.  The 
valve  must  be  so  constructed  that  the  air 
supply,  with  the  maximum  length  of 
hose  and  at  the  minimum  specified  air- 
supply  pressure,  will  not  be  less  than 
115  liters  of  air  per  minute  to  tight-fitting 
facepieces  and  170  liters  of  air  per 
minute  to  loose-fitting  facepieces  for  any 
adjustment  of  the  \  alve.  If  a  negative  or 
positive  pressure  regulator  replaces  the 
air-control  valve,  it  shall  be  connected 
to  the  air-supply  at  the  maximum  air 
pressure  specified  by  the  applicant  by 
means  of  the  minimum  length  of  air- 
supply  hose  specified  by  the  applicant. 
The  outlet  of  the  negative  or  positive 
pressure  regulator  shall  be  connected  to 
a  source  of  intermittent  suction  so  that 
the  negative  or  positive  pressure 
regulator  is  actuated  approximately  20 
times  per  minute  for  a  total  of  100.000 
inhalations.  To  expedite  this  test,  the 
rate  of  actuation  may  be  increased  if 
mutually  agreeable  to  the  applicant  and 
to  MOSH.  During  this  test,  the  valve 
shall  function  without  failure  and 
without  excessive  wear  of  the  moving 
parts.  The  negative  or  positive  pressure 
regulator  shall  not  be  damaged  in  any 
way  when  subjected  at  the  outlet  to  a 


pressure  or  suction  of  25  cm.  (10  inches) 
of  water  column  height  for  2  minutes. 

(d)  Non-kinkability.  A  7.6  m.  (25  foot) 
section  of  the  hose  shall  be  placed  on  a 
horizontal-plane  surface  and  shaped 
into  a  one-loop  coil  with  one  end  of  the 
hose  connected  to  an  airflow  meter  and 
the  other  end  of  the  hose  supplied  with 
air  at  the  minimum  specified  supply 
pressure.  The  connection  shall  be  in  the 
plane  of  the  loop.  The  other  end  of  the 
hose  shall  be  pulled  tangentially  to  the 
loop  and  in  the  plane  of  the  loop  until 
the  hose  straightens.  To  meet  the 
requirements  of  this  test  the  loop  shall 
maintain  a  uniform  near-circular  shape 
and  ultimately  unfold  as  a  spiral, 
without  any  localized  deformation  that 
decreases  the  flow  of  air  to  less  than  90 
percent  of  the  flow  when  the  hose  is 
tested  while  remaining  in  a  straight  line. 

(e)  Strength  o^ hose  and  couplings. 
Hose  and  couplings  shall  not  exhibit  any 
separation  or  failure  when  tested  with  a 
pull  of  445  newtons  (100  pounds)  for  5 
minutes  and  when  tested  by  subjection, 
with  blocked  outlet,  to  an  internal  air 
pressure  of  2  times  the  maximum 
respiratorv-supply  pressure  that  is 
specified  by  the  applicant  or  at  173  kN/ 
m^  (25  pounds  per  square  inch)  gauge, 
whichever  is  higher. 

(f)  Tightness.  Leakage  of  air  exceeding 
50  cc.  per  minute  at  each  coupling  shall 
not  be  permitted  when  the  hose  and 
couplings  are  joined,  immersed  in  water, 
and  the  respirator  is  under  an  air 
pressure  of  173  k.N/m'  (25  pounds  per 
square  inch)  gauge  applied  to  the  inlet 
end  of  the  air-supply  hose,  or  under  an 
air  pressure  of  twice  the  maximum 
respirator-supply  pressure  that  is 
specified  by  the  manufacturer, 
whichever  is  higher. 

(g)  Detachable  coupling.  A  hand- 
operated  detachable  coupling  by  which 
the  wearer  can  readily  attach  or  detach 
the  connecting  hose  shall  be  provided  at 
a  convenient  location.  This  coupling 
shall  be  durable,  remain  connected 
under  all  conditions  of  normal  respirator 
use,  and  meet  the  prescribed  tests  for 
strength  and  tightness  of  hose  and 
couplings. 

f  84.251-4    Harness  test. 

(a)  Belts,  rings,  and  attachments  for 
life  lines  must  withstand  a  pull  of  1334 
newtons  (300  pounds)  for  30  minutes 
without  failure. 

(b)  The  arrangement  and  suitability  of 
all  harness  accessories  and  fittings  shall 
be  considered. 

(c)  The  harness  shall  be  easily 
adjustable  to  various  sizes. 

(d)  The  hose  shall  be  attached  to  the 
harness  in  a  manner  that  will  withstand 
a  pull  of  445  newtons  (100  pounds)  for  30 
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minutes  without  separating  or  showing 

signs  of  failure. 

(e)  The  design  of  the  harness  and 
attachment  of  the  ime  shall  permit 
dr.ig^ing  the  maximum  length  of  hose 
considered  for  certification  over  a 
concrete  floor  without  disarranging  the 
harness  or  exerting  a  pull  on  the 
facepiece. 

(f)  The  harness  employed  on  air-line 
respirators  shall  not  be  uncomfortable, 
disturbing,  or  interfere  with  the 
movements  of  the  wearer.  The  harness 
shall  consist  of  a  simple  arrangement  for 
attaching  the  hose  to  a  part  of  the 
wearer's  clothing  in  a  practical  manner 
that  prevents  a  pull  being  exerted  upon 
the  respiratory-inlet  covering  equivalent 
to  dragging  ihe  r|ia\imum  length  of  hose 
over  a  concrete  floor. 

(g)  Where  air-line  respirators  have  a 
r;  Jid  or  partly  rigid  head  covering,  a 
suitable  harness  shall  be  required  to 
assist  in  holding  this  covering  in  place. 

§  84.251-5    Breathing  tube  test. 

(a)  The  breathing  tubes  employed  on 
ar-line  respirators  shall  permit  free 
ht'ad  movement,  ensure  against  closing 
off  by  kinking  or  by  chin  or  arm 
p-essure.  and  shall  not  create  a  pull  that 
v>  '11  loosen  the  facepiece  or  disturb  the 
v\earer. 

(b)  .Mr-line  respirators  of  the 
continuous  flow  class  shall  employ  one 
or  two  flexible  breathing  tubes  of  the 
non-kinking  type  which  extend  from  the 
f.icepiece  to  a  connecting  hose  coupling 
attached  to  the  belt  or  harness; 
however,  an  extension  of  the  connecting 
hose  may  be  employed  in  lieu  of  the 
breathing  tubes  required. 

(c)  Air-line  respirators  of  the  positive 
end  negative  pressure  classes  shall 
employ  a  flexible,  non-kinking  type 
b'eathing  tube  which  extends  from  the 
f.iccpiece  to  the  positive  or  negative 
pressure  regulator,  except  where  the 
rfguldtor  is  attached  directly  to  the 
facepiece, 

§  84.251-6    Airflow  resistance  test;  Air-line 
respirator,  continuous  flow  class. 

The  resistance  to  air  flowing  from  the 
respirator  shall  not  exceed  25  mm.  (1 
inch)  of  walCT'column  height  when  the 
air  flow  into  the  facepiece  is  115  liters 
per  minute. 

§  84.251-7    Airflow  resistance  test;  Air-line 
respirator,  negative  pressure  class. 

(a)  Inhalation  resistance  shall  not 
exceed  50  mm  (2  inches)  of  water 
column  height  at  an  air  flow  of  115  liters 
per  minute. 

(b)  The  exhalation  resistance  to  a 
flow  of  air  at  a  rate  of  85  liters  per 
mmute  shall  not  exceed  25  mm  (1  inch) 
of  water  column  height. 


§  84.251 -A    Airflow  resistance  test;  Air-Hne 
respirator,  positive  pressure  class. 

(a)  The  static  pressure  in  the 
facepiece  shall  not  exceed  38  mm.  (1.5 
inches)  of  water-column  height. 

fb)  The  pressure  in  the  facepiece  shall 
not  fall  below  atmospheric  at  inhalation 
airflows  less  than  115  liters  per  minute. 

(c)  The  exhalation  resistance  to  a  flow 
of  air  at  a  rate  of  85  liters  per  minute 
shall  not  exceed  the  static  pressure  in 
the  facepiece  by  more  than  51  mm.  (2 
inches)  of  water-column  height. 

Subpart  U — Air-Purifying  Respirators; 
General  Requirements 

§  34.260     Air-purifying  respirators; 
Description. 

Air-purifying  respirators  are 
respirators  with  air-purifying  elements 
such  as  cartridges,  canisters,  or  filters, 
which  protect  wearers  by  removing 
contaminants  from  the  ambient  air. 

§84.261     Cartridges,  canisters  and  filters 
in  parallel;  Resistance  requirements. 

Where  two  or  more  cartridges, 
canisters  or  filters  are  used  in  parallel, 
their  resistance  to  air  flow  shall  be 
essentially  equal. 

§  84.262    Fitters  used  with  canisters  and 
cartridges;  Location;  Replacement. 

(a)  Particulate  filters  used  in 
conjunction  with  a  gas  and  vapor 
canister  or  cartridge  shall  be  located  on 
the  inlet  side  of  the  canister  or  cartridge. 

(b)  Filters  shall  be  incorporated  into 
or  firmly  attached  to  the  canister  or 
cartridge,  and  each  filter  assembly  shall, 
v.here  applicable,  be  designed  to  permit 
its  easy  removal  from  and  replacement 
on  the  canister  or  cartridge. 

§  84.263     Powered  air-purifying  respirator 
flow  requirements. 

Powered  air-purifying  respirators  shall 
be  classified  as  tight  fitting  powered  air- 
purifying  respirators  or  loose  fitting 
powered  air-purifying  respirators 
depending  or  their  design.  The  minimum 
air  flow  for  each  is  as  follows: 

(a)  Tight  fitting  air-purifying 
respirators  shall  maintain  an  air  flow 
rate  of  at  least  115  liters  per  minute  for  a 
period  of  at  least  4  hours  unless 
o'herwise  specified. 

(b)  Loose  fitting  air-purifying 
respirators  shall  maintain  an  air  flow 
rate  of  at  least  170  liters  per  minute  for  a 
period  of  at  least  4  hours  unless 
otherwise  specified. 

(c)  Powered  air-purifying  respirators 
shall  be  provided  with  an  acceptable 
mechanism  and  appropriate  instructions 
whereby  the  user  can  routinely  and 
simply  determine  that  the  minimum  air 
flow  is  maintained. 


Subpart  V— Particulate  Air-Purifying 
Respirators 

§  84.270    Particulate  air-purtfying 
respirators;  Description. 

(a)  Particulate  air-purifying 
respirators,  are  respirators  which 
employ  filters  to  remove  solid  and  liquid 
particulates  from  the  ambient  air.  They 
are  designed  for  use  as  respiratory 
protection  from  particulate 
environments  (dusts,  fume,  mists)  which 
are  non-IDLH  and  which  contain 
adequate  oxygen  to  support  life. 

(b)  Particulate  air-purifying 
respirators  are  classified  as  Non- 
powered  and  Powered,  according  to 
their  design. 

(c)  Non-powered  particulate  air- 
purifying  respirators  are  classified 
according  to  the  efficiency  of  the  filter 
element(s).  Low  efficiency  filters  have  a 
minimum  efficiency  of  95  percent; 
medium  efficiency  filters  have  a 
minimum  efficiency  of  99  percent;  high 
efficiency  filters  have  a  minimum 
efficiency  of  99.97  percent:  as  tested 
according  to  the  requirements  of  this 
part. 

(d)  Particulate  powered  air-purifying 
respirators  are  clnssified  according  to 
the  efficiency  of  the  filter  element(s). 
Medium  efficiency  filters  have  a 
minimum  efficiency  of  99  percent;  High 
efficiency  filters  have  a  minimum 
efficiency  of  99.97  percent;  as  tested 
according  to  the  requirements  of  this 
part. 

§  84.271     Particulate  alr-punfylr>g 
respirators;  Performance  requirements; 
General. 

(a)  Each  particulate  air-purifying 
respirator  shall,  as  appropriate,  meet  the 
minimum  construction  requirements  set 
forth  in  Subpart  Q,  the  face  seal  leakage 
tests  and  requirements  in  Subpart  R.  the 
general  requirements  for  particulate  air- 
purifying  respirators  in  Subpart  U  and 
the  requirem.ents  for  performance  and 
protection  specified  in  the  tests 
described  in  §  84.273. 

(b)  The  manufacturer,  as  part  of  the 
application  for  certification,  shall 
specify  the  filter  efficiency  classification 
(^95,  >99,  or  >99.97  percent  efficiency) 
for  which  certification  is  being  sought. 

§  84.272    Airflow  resistance  tests. 

(a)  Resistance  to  airflow  shall  be 
measured  in  the  facepiece.  mouthpiece, 
hood,  or  helmet  of  a  particulate 
respirator  (complete  respirator]  mounted 
on  a  test  fixture  with  air  flowing  at  a 
continuous  rate  of  85  liters  per  minute, 
before  each  test  conducted  in 
accordance  with  §  84.273. 

(b)  The  maximum  allowable 
resistance  requirements  for  particulate 
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respirators  in  mm  water-column  height 
are  as  follows: 

Initial  Inhalation 30 

Exhalation 20 

§  84.273     Particulate  instantaneous 
penetration  filter  test. 

Fihers  of  particulate  respirators  shall 
be  tested  for  instantaneous  penetration 
filter  efficiency  against  both  solid  and 
oil  liquid  particles  in  the  following 
manner: 

(a)  Air-punfying  elements  of  the 
respirators  along  with  the  element's 
holders  and  gaskets;  where  separable, 
shall  be  tested  for  instantaneous  filter 
efficiency  as  mounted  on  a  test  fixture 
which  incorporates  the  connector  in  the 
manner  as  used  on  the  respirator. 

(b)  Prior  to  testing,  all  air-purifying 
elements  of  particulate  filler  respirators 
shall  be  taken  out  of  their  packaging  and 
placed  in  an  environment  of  85  percent 
relative  humidity  at  38rt2.5  °C  for  24 
hours.  All  tests  shall  be  performed 
imm.ediately  after  conditioning. 

(c)  Where  the  elements  are  not 
separable,  the  exhalation  valves  shall 
be  blocked  so  as  to  ensure  that  leakage, 
if  present,  is  not  included  in  the 
efficiency  evaluation. 

(d)  Filters  shall  be  tested,  each  at  a 
continuous  airflow  rate  of  32  and  85 
liters  per  minute  for  air-purifying 
respirators  with  a  single  filter  (where 
filters  are  to  be  used  in  pairs  the  flow- 
rate  shall  be  16  and  42.5  liters  per 
minute,  respectively  through  each  filter]. 

(e)  Powered  particulate  air-purifying 
respirators  shall  be  tested  while 
operating  in  their  normal  operational 
mode  (with  fully  charged  batteries  if 
they  possess  battery  packs).  The  air 
flow  shall  be  as  follows: 

(1)  Airflow  shall  be  cycled  through  the 
respirator  by  a  breathing  machine  at  the 
rate  of  24  respirations  per  minute  with  a 
minute  volume  of  40  liters:  a  breathing 
machine  cam  with  a  work  rate  of  100 
watts  (622  Kp-m/m.m)  shall  be  used. 

(2)  Air  inhaled  through  the  respirator 
shall  be  sampled  and  analyzed  for 
penetration, 

(fj  Challenge  aerosol.  (1)  When  testing 
for  penetration  of  solid  particulates, 
each  respirator  filter  unit  shall  be 
challenged  with  an  appropriate 
neutralized  solid  aerosol  at  25::i5  °C  and 
at  a  relative  humidity  of  less  than  30 
percent  which  contains  no  more  than 
200  mg/m^  until  at  least  IOOilS  mg  of 
the  aerosol  has  contacted  the  filter  unit. 


(2)  When  testing  for  penetration  of  oil 
liquid  particulates,  each  respirator  filter 
unit  shall  be  challenged  with  an 
appropriate  oil  liquid  aerosol  at  25±5  'C 
which  contains  no  more  than  200  m.g  'm^ 
until  at  least  100±;5  mg  of  the  aerosol 
has  contacted  the  filter  unit, 

(g)  The  particle  size  distribution  of  the 
test  aerosol  shall  have  an  aerodynamic 
mean  diameter  of  0.2-0.3  micrometer 
and  the  standard  geometric  deviation 
shall  not  exceed  1.6  at  the  specified 
flowrate, 

(h)  The  instantaneous  penetration 
shall  be  monitored  and  recorded 
throughout  the  test  period  by  a  suitable 
light  scattering  photometer  or  equivalent 
instrumentation.  If  filter  penetration  is 
increasing  when  the  100^:5  mg 
challenge  point  is  reached,  the  test  shall 
be  continued  until  there  is  no  further 
increase  in  penetration. 

(i)  Throughout  the  entire  test  the 
instantaneous  penetration  shall  never 
exceed  the  level  specified  by  the 
applicant. 

Subpart  W— Gas  and  Vapor  Air- 
Purifying  Cartridge  Respirators 

§  84.280     Gas  and  vapor  air-punfying 
cartridge  respirators;  Description. 

(a)  Gas  and  vapor  air-purifying 
cartridge  respirators  (previously  called 
chemical-cartridge  respirators)  are 
respirators  with  cartridgefs)  designed  to 
remove  a  single  gas  or  vapor,  a  single 
class  of  gases  or  vapors,  or  a 
combination  of  two  or  more  classes  of 
gases  or  vapors  as  specified  below  from 
air.  These  respirators  are  designed  for 
use  as  respiratory  protection  during 
entry  into  or  escape  from  atmospheres 
not  immediately  dangerous  to  life  and 
health  and  which  contain  adequate 
oxygen  to  support  life.  They  are 
described  according  to  the  specific  gases 
and  vapors  against  which  they  are 
designed  to  provide  respiratory 
protection,  as  follows: 


Naxlnua  use 

Type  of  gas  and  vapor 

concentration 

cartridge  respirator 

ppn 

Amonla 

300 

Chlorine 

10 

Hydrogen  chtorlde 

50 

Methyl   anine 

75 

SjI  'ur  d-'3xide 

f^ 

(b)  Gas  and  vapor  air-purifying 
cartridge  respirators  are  further 


classified  as  Powered,  or  Non-powered, 
according  to  their  design. 

(c)  Gas  and  vapor  air-purifying 
cartridge  respirators  are  not  intended 
for  use  against  any  gases  or  vapors  with 
poor  warning  properties  unless  MSHA 
approves  administrative  controls,  or  the 
respirator  is  equipped  with  an  effective, 
reliable  end-of-service-life  indicator. 
Also,  they  are  not  for  use  against  gases 
or  vapors  which  generate  high  heats  of 
reaction  with  sorbent  material  in  the 
cartridges. 

(d)  Gas  and  vapor  air-purifying 
cartridge  respirators  for  respiratory 
protection  against  gases  or  vapors 
which  are  not  specifically  listed  with 
their  maximum  use  concentration  may 
be  certified  according  to  the 
requirements  set  forth  in  Subpart  Z. 

5  84.281     Cartridges;  Color  and  marking 
requirements. 

The  color  and  markings  of  all 
cartridges  or-iabels  shall  conform  to  the 
requirements  of  the  American  National 
Standard  for  Identification  of  Gas  Mask 
Canisters,  ANSI  K13.1-1973  standard 
obtainable  from  American  National 
Standards  Institute.  Inc.,  1430 
Broadway.  New  York,  .NY  10018. 

§  84.282     Gas  and  vapor  alr-purifying 
cartridge  respirators;  General  performance 
requirements. 

Gas  and  vapor  cartridge  respirators 
and  the  individual  components  of  each 
such  device  shall,  as  appropriate,  meet 
the  minimum  construction  requirements 
set  forth  in  Subpart  Q,  the  face  seal 
leakage  tests  and  requirements  in 
Subpart  R.  the  general  requirements  for 
air-purifying  respirators  in  Subpart  U, 
and  the  minimum  requirements  for 
performance  and  protection  specified  in 
the  tests  described  in  §§  84.283  and 
84.284, 

§  84.283    Breatl^ing  resistance  test. 

(a)  Resistance  to  airflow  shall  be 
measured  in  the  facepiece  of  a  gas  and 
vapor  air-purifying  cartridge  respirator 
mounted  on  a  test  fixture  with  air 
flowing  at  a  continuous  rate  of  85  liters 
per  minute,  both  before  and  after  each 
test  conducted  in  accordance  with 

§  84.284. 

(b)  The  maximum  allowable 
resistance  requirements  for  gas  and 
vapor  air-purifying  cartridge  respirators 
are  as  follows: 
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flAXIMlJM  RESISTANCE 
(mm  water  colunn  heigit) 


Inhdlat 

'On 

E»r>'j"'a  tion 

■'yp^  0*  vaprr  anrt  gas  cartridge  respirator 

Initia' 

r- 

nal^i 

For  gases,   vapors,   or  gases  and  vapors 

For  gases,   vapors,  or  gases  and  vapors,  and 
particulates....... 

40 

50 

45 

70 

20 

?0 

*  Measured  at  end  of  se'-vlce  life  specified  in  '^dbie  S, 


(c)  Combination  gas  and  vapor  and 
p  irticulate  air-purifying  cartridge 
rrspirators  shall  meet  the  provisions  of 
§  84.211  except  that  the  maximum 
a  lowdble  resistance  of  such  respirators 
shall  not  exceed  the  maximum 
allowable  limits  set  forth  in  this 
§  184.283 ). 

§  84.284    Gas  and  vapor  cartridge  service 
i;:e  test 

(a)  The  ser\'ice  life  of  all  gas  and 

\  apor  cartndges  shall  be  determined  by 
continually  passing  rf  test  atmosphere  of 
known  concentration  and  flow  rate 
through  the  cartridge  while  monitoring 
the  downstream  concentration. 

(b)  Cartridges  or  pairs  of  cartridges 
shall  be  tested  as  follows: 

(1)  Units  shall  be  tested  at  50±3 
P^Tcent  relative  humidity.  (2)  Units 
condiUoned  at  25±2.5*  C  by  passing 
25±3  percent  relative  humidity  air 
through  them  for  6  hours  at  the  following 
f.ow  rates — 


'  •"Df    of    C8'tr<l<9e 


4'  rf'i  ow 


'ate  ipo 


Ai  r-pur-*  'y  ing ?S 

PDwered  a1  r-purffying  with   t'gfit- 

'itt'tg  fscepiecf MS 

Potfrfi^  a1  r-purjfyi  n<3  witft  loose- 
fitting  ►kkx'  or  nelmet 170 


(c)  The  test  atmosphere  shall  be 
maintained  at  25:t;2.5°  C. 

(d)  The  flow  rate  through  the 
cartridge{s)  being  tested  are  as  follows: 

(1)  Non-powered  single  gas  or  vapor 
cartridge  air-punfying  respirators  with 
exhalation  valves  shall  be  tested  each  at 
a  continuous  air  flow  rate  of  64  liters  per 


minute.  Where  cartridges  are  to  be  used 
in  pairs,  the  flow  rate  shall  be  32  liters 
per  minute  through  each  filter. 

(2j  \on-powered  air-purifying 
respirators  without  exhalation  valves 
shall  be  tested  by  the  same  regimen  as 
in  §  84.284(b)  except  that  a  breathing 
machine  operating  according  to 
§84.273(e)(l),  (2),  and(3)willbe 
employed  instead  of  continuous  flow. 

(3)  Powered  air-purifying  respirators 
with  tight-fitting  facepieces  will  each  be 
tested  at  a  flow  rate  of  not  less  than  115 
liters  per  minute. 

(4)  Powered  air-purifying  respirators 
with  loose-fitting  facepieces  will  each  be 
tested  at  a  flow  rate  of  not  less  than  170 
liters  per  minute. 

(e)  All  conditioned  cartridges  shall  be 
resealed,  kept  in  an  upright  position  at 
room  temperature,  and  tested  within  8 
hours. 

(f]  Cartridges  shall  be  tested  and  shall 
meet  the  minimum  service  life 
requirements  set  forth  in  Table  5. 


TABLE   5--CARTRI0GE   SERVICE  LIFE  TESTS  AND  REQUIREMENTS 
(42  CFR  Part  84,   Subpart   W.     84.2S4) 


Cartridge 


! 


Test  atnwsphere 
Gas 


or 
Vapor 


Concentra- 

tion 

(ppra) 


Penetra- 
tion^ 
(ppm) 


Minimum 

life'' 

(min.) 


Anmonia NH3 

Chlorine Clo 

Hydrogen  chloride.. .HCi 

Methyl  ani  ne CH3NH2 

SuUur  dioxide SO2 


1,000 
500 
500 

1,000 
500 


50 
5 
5 

10 


50 
35 
50 

:'5 

30 


^Minimum  1i*e  shall   tie  detentiined  at  the  indicated  penetration. 

"liAiere  a  respirator  is  designed  for  respiratory  protection  against 
more  than  one  type  of  gas  or  vapor,  as   for  use  in  aimionia  and  in  chlorine 
or  hydrogen  chloride  and  organic  vapors   (84.308(b)),   the  minimum  life 
snail   be  one-half  that  shown  for  each  type  of  gas  or  vapor.      Where  a 
respirator  is  designed  for  respiratory  protection  against  more  than  one 
gas  of  a  type,   as  for  use  in  chlorine  and  sulfur  dioxide,   the  stated 
minimal   life  shall   app''y. 
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-shall   6e  teste(<  at  ?";  »  3  Dorcent  relative 
rmnid^ty. 


(3)  Units  conditioned  at  25:!: 2.5°  C  by 
passing  85:!:3  percent  relative  humidity 
air  through  them  for  6  hours  at  the  flow 
rates  stated  in  paragraph  (b)(2)  of  this 
section  shall  be  tested  at  85:!:3  percent 
relative  humiditv. 


Subpart  X— Gas  and  Vapor  A»r- 
Purifylng  Canister  Respirators 

§  84.290    Description  and  classification. 

(a)  Gas  and  vapor  air-purifying 
canister  respirators  (previously  called 
gas  masks)  are  respirators  with 
canister(s)  designed  to  remove  a  single 
gas  or  vapor,  a  single  class  of  gases  or 
vapors,  or  a  ccMnbination  of  two  or  more 


classes  of  gases  or  vapors  as  specified 
below  from  air.  Such  respirators  which 
contain  a  full  facepiece  are  designed  for 
use  as  respiratory  protection  in 
atmospheres  which  contain  adequate 
oxygen  to  support  life  as  follows:  Entry 
into  and  escape  from  non-IDLH 
atmospheres,  and  escape  from  IDLH 
atmospheres.  However,  such  respirators 
which  do  not  contain  full  facepieces  but 
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contain  a  half  facepiece  or  mouthpiece/ 
noseclamps  may  only  be  used  for 
escape. 

(b)  Gas  and  vapor  air-purifying 
canister  respirators  are  classified 
according  to  their  sorbent  capacity  as 
follows: 

(1)  High  capacity.  A  gas  and  vapor 
air-purifying  canister  respirator  which 
consists  of  a  full  facepiece.  canister(s) 
(pre\iously  front  or  back  mounted),  and 
associated  harness  and  connections. 

(2)  Low  capacity.  A  gas  and  vapor  air- 
purifying  canister  respirator  which 
consists  of  a  facepiece,  canister(s) 
(previously  chin-style  or  escape),  and 
associated  harness  and  connections. 

(c)  Gas  and  vapor  air-purifying 
canister  respirators  shall  be  further 
classified  according  to  the  types  of 
gases  or  vapors  against  which  they  are 
designed  to  provide  respiratory 
protection,  as  follows: 

Ammonia 
Carbon  Monoxide 
Chlorine 
Sulfur  Dioxide 

Combination  of  two  or  more  of  the 
above. 

(d)  Gas  and  vapor  air-purifying 
canister  respirators  are  not  intended  for 
use  against  any  gases  or  vapors  with 
poor  warning  properties  unless  MSHA 
approves  such  use  or  the  respirator  is 
equipped  with  an  effective,  reliable  end- 
of-service-life  indicator.  Also,  they  are 
not  for  use  against  gases  or  vapors 
which  generate  high  heats  of  reaction 
with  sorbent  materials  in  the  canisters, 

§  84.291     Canisters;  Color  and  marking 
requirements. 

The  color  and  markings  of  all 
canisters  or  labels  shall  conform  with 
the  requirements  of  the  American 
National  Standard  for  Identification  of 
.•\ir-Purifying  Respirator  Canisters  and 
Cartridge's,  A.\S1  K13, 1-1973  standard, 
obtainable  from  the  American  National 
Standards  Institute,  Inc.,  1430 
Broadway,  New  York,  NY  10018. 


§  84.292 
General. 


Performance  requirements; 


Gas  and  vapor  air-purifying  canister 

respirators  shall  meet  the  minimum 
construction  requirements  set  forth  in 
Subpart  Q,  the  face  seal  leakage  tests 
and  requirements  in  Subpart  R,  the 
general  requirements  for  air-purifying 
respirators  in  Subpart  U,  and  the 
requirements  for  performance  and 
protection  specified  in  the  tests 
described  in  §§  84,293  through  84.295. 


§  84.293    Breathing  resistance  test. 

(d)  Resistance  to  airfiOw  shaii  be 
measured  in  the  facepiece  of  a  gas  and 
vapor  air-purifying  canister  respirator 
mounted  on  a  head  form  both  before 
and  after  each  test  conducted  in 
accordance  with  §  84.295  with  air 
flowing  at  a  continuous  rate  of  85  liters 
per  minute. 

(b)  The  maximum  allowable 
resistance  requirements  for  gas  and 
vapor  air-purifying  canister  respirators 
are  as  follows; 


MAXIMUM  RESISTANCE 
(fTTTi  water  column  height) 


lype  0*  gas  "lask 


Inhal at  ion 
I  nvtTal     TTn  a  1  ^ 


High  capacity 

(w'o  particulate  filter)  60  75 

(w/certified  particulate  fiUe-)  70  85 

Low  capacity 

(without  particulate  filter)  50  65 

(w/certified  particulate   filter)  65  80 


20 
20 

20 

20 


^•^ea-^jfed   at  end  of  the   se-'vice   1  i ''e   specified   in  Tattles   *", 

in   section   85.295. 


ami 


§  84.294     Particulate  tests;  Canisters 
containing  filters. 

Gas  and  vapor  air-purifying  canister 

respirators  in  combination  with 
particulate  filter  media  shall  meet  the 
requirements  set  forth  in  §  84.211  except 
that  the  maximum  allowable  resistance 
of  complete  particulate,  and  gas,  vapor, 
or  gas  and  vapor  canister  respirators 
shall  not  exceed  the  maximum 
allowable  limits  set  forth  m  §  84.293. 

§  84.295     Canister  service  lite  test. 

(a)  The  service  life  of  all  gas  and 
vapor  canisters,  except  for  carbon 
monoxide  tests,  shall  be  determined  by 
continually  passing  a  test  atmosphere  of 
25±2.5  "C,  and  known  concentration  and 
flow  rate  through  the  canisters  while 
monitoring  the  downstream 
concentration  (see  Tables  6  and  7). 


(b)  Canisters  or  pairs  of  canisters, 
except  for  carbon  monoxide  tests,  shall 
be  tested  as  follows: 

(1)  Units  shall  be  tested  at  50:!i3 

(2)  Units  conditioned  at  25±2.5  "C  by 
passing  25±3  percent  relative  hnmidity 

"alf  through  them  for  6  hours  at  64  at  the 
following  flow  rates: 


Airflow 

Type  of  Respirator  rate  Lpni 

A1  r-pu r  J  fylng 64 

Powered  a1r-pur1fy1ng  with  tight- 
fitting  facepiece IIS 

Powered  air-purify1ng  with  loose- 
fitting  hood  or  helmet 170 

--shall  be  tested  at  25  »  3  percent  relatWe 
humidity. 


e  ^.  .►*G  CODE  s'b:--s-M 
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TABLE  6--CANISTER  SERVICE  LIFE  TESTS  AND  REQUIREMENTS  FOR  HIGH  CAPACITY  GAS  AND  VAPOR 

AIR-PURIFYING  CANISTERS 
(42  CFR  Part  84,  Subpart  X,  84.295)        ' 


Test  atmosph 

ere 

Maximum 

Canister  Type 

Gas 

or 
Vapor 

Concentra- 
tion (ppm) 

Hon 

Flowrate 
powered 

(Lpm) 

Power 
Tight 

-ed 
Loose 

allowable 

penetration 

(ppm) 

Minimum 
service 
life 
(min.) 

Chlorine.  .  .  . 

Cl2 

20,000 

64 

115 

170 

5 

12 

Sulfur  Dioxide. 

SO2 

20,000 

64 

il5 

170 

' 

12 

Ammonia  .... 

NH3 

30.000 

64 

115 

170 

S) 

12 

Carbon  monoxide 

CO 
CO 
CO 

20,000 
5,000 

3,000 

64^ 
32^ 

(( 
( 

( 

z) 

c) 

c) 

60<^ 

60 

60 

Combination  of  2 
or  3  of  above 
types^ 

( 

t  •  •  • 

■\ 

Combination  of  all 
of  above  types 
plus  organic  vapor 
(84.308(a)^ 


^Minimum  life  shall  be  determined  at  the  indicated  penetration.     I 

^Relative  humidity  of  test  atmosphere  shall  be  95  *  3  percent;  temperature  of 
test  atmosphere  shall  be  25  ±  2.5  C. 

^Maximum  allowable  CO  penetration  shall  be  385  cm^  during  the  minimum  life. 
The  penetration  shall  not  exceed  500  p/m  during  this  time.  | 

'^Relative  humidity  of  test  atmosphere  will  be  ^5  *  3  percent;  temperature  of 
test  atmosphere  entering  the  test  fixture  shall  be  between  0  "C   and  +2.5  °C. 

^Test  conditions  and  requirements  shall  be  applicable  as  shown  above. 

^Test  conditions  and  requirements  shall  be  applicable  as  shown  above,  except  the 
minimum  service  lives  for  Cl^,  SOj,  organic  vaoo-,  and  aTinonia  shall  be  6  min. 
instead  of  12  min. 


UM  I 
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TABLE  7-CANISTER  SERVICE  LIFE  TESTS  AND  REQUIREMENTS  FOR  LOW  CAPACITY  GAS  AND  VAPOR 

AIR-PURIFYING  CANISTERS 
(42  CFR  Part  84,  Subpart  X,  84.?95) 


Canister  Type 


Test  atmosphere 


"ISai 

or 
Vapor 


concentra- 
tion fppm) 


Flowrate  (Lpm) 
Nonpowered    Powered 

Tight  Loose 


Max! mun 

aTiowable 

penetration 

(ppm) 


iMninun 
service 


i^e 


I  Tii 


n.) 


Chlorine CI  ? 

5,000 
5,000 
5,000 
20,000^ 
10,000^ 
5.000 
3,000 

64 

64 

64 

64^ 

64^ 

32^ 

32^ 

US 

lis 

115 

170 
170 
170 

5 

5 

50 
(c) 
(c) 
(C) 
(c) 

12 

Sulfur  Dioxide SO2 

Ammoni a. NHt 

12 
12 

Carbon  monoxide. . ..CO 

CO 
CO 
CO 

Combination  of  ? 
or  3  of  above 

60 

60 
60 

types 

Combination  of  all 

of  above  types 

plus  organic  vapor 

(84.308 
/  ,\f                                                        

[dl     • 

^Minimum  life  will  be  determined  at  the  indicated  penetration. 

^^Relative  humidity  of  test  atmosphere  shall  be  95  *  3  percent  temperature  of  tpst 
atmosphere  shall  be  25  ±  2.5  °C. 

^Maximum  allowable  CO  penetration  shall  be  385  cn^  during  the  mmnufn  life. 
The  penetration  shall  not  exceed  500  p/m  during  this  time.  '   ^ 

f^Relative  humidity  of  test  atmosphere  shall  be  95  ±  3  percent;  temperature  0 
test  atmosphere  entering  the  test  fixture  shall  be  between  0  C  and  +?.5  C. 

^Test  conditions  and  requirements  shall  be  applicable  as  shown  above. 

^Test  conditions  and  requirements  shall  be  applicable  as  shown  above,  except 
minimum  service  lives  for  CI?,  SO2.  organic  vapor,  and  amnonia  shall  be  6  r^:n. 
instead  of  12  min.  „ 

gif  effluent  temperature  exceeds  100  C  during  this  test  for  a  gas  nask  ^or 


the 


ipe  only,  it  shall  be  equipped  with  an  effective  heat  exchanger. 
.ow  capacity  full  facepiece  devices  for  entry  into  and  escape  fr 


rom  appropriate 


escai 

^Low 
non-IDLH  atmospheres.  ,      ^  ,    . 

^Low  capacity  mouthpiece/noseclamp  devices  for  escape  only  from  appropriate 

non-IDLH  atmospheres. 

B.;  ■.!NG  CODE   4'.60-'«-C 


/ 
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(3)  Units  conditioned  at  25 ±2.5  'C  by 
passing  85±3  percent  relative  humidity 
air  through  them  for  6  hours  at  the 
flowrdtes  stdted  in  (bj(2)  of  this  section 
shtill  be  tested  at  85^3  percent  relative 
humidity. 

(c)  The  conditioned  canisters  shall  be 
resealed,  kept  in  an  upright  position  at 
room  temperature,  and  tested  within  8 
hours. 

(d)  High  capacity  gas  and  vapor 
canisters  shall  be  tested  according  to 
and  shall  meet  the  minimum 
requirements  set  forth  in  Table  6. 

(e)  Low  capacity  gas  and  vapor 
canisters  will  be  tested  according  to  and 
shall  meet  the  minimum  requirements 
set  forth  in  Table  7. 

(f)  (1)  Since  carbon  monoxide  does 
not  have  adequate  warning  properties. 
all  gas  and  vapor  canisters,  except  those 
with  mouthpieces/noseclamps, 
designated  as  providing  respiratory 
protection  against  carbon  monoxide 
shall  have  a  window  or  other  indicator 
to  warn  the  wearer  at  80±10  percent  of 
the  total  service  life. 

(2)  Other  canisters  may  also  be 
equipped  with  a  window  or  other 
indicator  to  warn  of  imminent  leakage  of 
other  gases  or  vapors. 

(3)  The  window  indicator  canisters 
shall  be  tested  as  regular  canisters,  but 
shall  show  a  satisfactory  indicator 
change  or  other  warning  at  80±10 
percent  of  the  total  service  life. 

Subpart  Y — Organic  Gas  and  Vapor 
Air-Purifying  Cartridge  and  Canister 
Respirators 

§  84.300     Description  and  limitations. 

(a)  Organic  gas  and  vapor  air- 
purifying  respirators  are  respirators 
which  have  cartridges  or  cani.'^ters 
which  are  designed  to  remove  gases  and 
vapors  from  air.  They  are  for  use  only  in 
environments  which  contain  adequate 
oxygen  to  support  life  and  are  not 
intended  for  use  against  any  organic 
gases  or  vapors  with  poor  warning 
properties  unless  MSHA  approves  such 
use  controls,  or  where  the  respirator  is 
equipped  with  an  effective,  reliable  end- 
of-service-life  indicator.  Also,  they  are 
not  for  use  against  gases  or  vapors 
which  generate  high  heats  of  reaction 
with  sorbent  material. 

(b)  Organic  gas  and  vapor  air- 
purifying  respirators  for  protection 
against  organic  gases  or  vapors  which 
do  not  have  adequate  warning 
properties  may  be  certified  according  to 
the  reijuirements  as  set  forth  in  Subpart 
Z. 


§  84.301     Organic  gas  and  vapor  air- 
purlfylng  cartridge  respirators. 

(a)  Organic  gas  and  vapor  air- 
purifying  cartridge  respirators 
(previously  called  chemical-cartridge 
respirators]  are  designed  for  use  as 
respiratory  protection  during  entry  into 
and  escape  from  non-lDLH  atmospheres. 
They  may  be  used  in  a  concentration  of 
organic  gas  and  vapor  which  is  non- 
IDLH.  or  up  to  a  maximum 
concentration  of  1,000  ppm  of  the 
organic  vapor  or  gas,  whichever 
concentration  is  lower. 

(b)  Organic  gas  and  vapor  air- 
purifying  cartridge  respirators  are 
further  classified  as  Powered  or  Non- 
powered  according  to  their  design. 

§84.302     Organic  gas  and  vapor  air- 
purifying  canister  respirators. 

(a)  Organic  gas  and  vapor  air- 
purifying  canister  respirators 
(previously  called  gas  masks)  which 
contain  a  full  facepiece  are  designed  for 
use  as  respiratory  protection  in 
atmospheres  which  contain  adequate 
oxygen  to  support  life  as  follows: 

(1)  Entry  into  and  escape  from  non- 
IDLH  atmospheres,  and 

(2)  Escape  from  IDLH  atmospheres. 
However,  those  respirators  which  do  not 
contain  full  facepieces  but  contain  a  half 
facepiece  or  mouthpiece/noseclamps 
may  only  be  used  for  escape. 

(b)  Organic  gas  and  vapor  air- 
purifying  canister  respirators  are 
classified  according  to  their  sorbent 
capacity  as  follows: 

(1)  High  capacity.  A  gas  and  vapor 
air-purifying  canister  respirator  which 
consists  of  a  full  facepiece,  canister(s) 
(previously  front  or  back  mounted),  and 
associated  harness  and  connections. 

(2)  Low  capacity.  A  gas  and  vapor  air- 
purifying  canister  respirator  which 
consists  of  a  facepiece,  canister(s) 
(previously  chin-style  or  escape),  and 
associated  harness  and  connections. 

§  84.303     Laoeling  requirements. 

(a)  The  manufacturer  shall  provide  as 
part  of  the  labeling  a  list  of  organic 
vapor(s)  andgas(es)  which  have 
adequate  warning  properties  and 
against  which  their  respirators  provide 
adequate  protection  for  the  wearer. 

(b)  A  warning  shall  be  placed  on  the 
labeling  or  instructions  of  each  organic 
gas  and  vapor  air  purifying  cartridge 
and  canister  respirator,  and  on  the  label 
of  each  canijter  and  cartridge  respirator, 
alerting  the  wearer  that  they  do  not 
provide  protection  against  all  organic 
vapor  and  gas  air  contaminants  and  that 
they  are  not  intended  to  be  used  against 
substances  with  inadequate  warning 


properties,  except  as  indicated  in 
§  84.300. 

§  84.304     Color  and  marking  requirements. 

The  color  and  markings  of  all 
canisters  and  cartridges  or  labels  shall 
conform  with  the  requirements  of  the 
American  National  Standard  for 
Identification  of  Air-Purifying  Respirator 
Canisters  and  Cartridges,  A.NSI,  K13  1- 
1973  standard,  obtainable  from  the 
American  National  Standards  Institute, 
Inc.,  1430  Broadway,  New  York,  NY 
10018. 

§  84  305     Performance  requirements: 
General. 

Organic  gas  and  vapor  air-purifying 

canister  and  cartridge  respirators,  and 
the  individual  components  of  each 
device  shall,  as  appropriate,  meet  the 
minimum  construction  requirements  set 
forth  in  Subpart  Q,  the  face  seal  leakage 
tests  and  requirements  in  Subpart  R,  the 
general  requirements  for  air-purifying 
respirators  in  Subpart  U,  and  the 
requirements  for  performance  and 
protection  specified  in  the  tests 
described  in  §§  84.306  through  84.308. 

§  84.306    Breattiing  resistance  test. 

(a)  Organic  gas  and  vapor  air- 
purifying  cartridge  respirators  shall  meet 
the  breathing  resistances  set  forth  in 

§  84.283  except  that  the  resistance  shall 
be  measured  at  the  end  of  service  life 
specified  in  §  84.308(b). 

(b)  Organic  gas  and  vapor  air 
purifying  canister  respirators  shall  meet 
the  breathing  resistances  set  forth  in 

§  84.293  except  that  the  resistance  shall 
be  measured  at  the  end  of  service  life 
specified  in  §  84.308(a). 

§  84.307     Particulate  tests;  Canisters  and 
cartridges  containing  filters. 

Organic  gas  and  vapor  air-purifying 
respirators  in  combination  with 
particulate  filter  media  shall  meet  the 
requirements  set  forth  in  §  84.211  except 
that  the  maximum  allowable  resistance 
of  complete  particulate  and  gas,  vapor, 
or  gas  and  vapor  respirators  shall  not 
exceed  the  maximum  allowable  limits 
required  under  §  84.306. 

§  84.308    Service  life  test. 

(a)  The  service  life  of  all  organic  gas 
and  vapor  canisters  shall  be  determined 
by  continually  passing  a  CClj  test 
atmosphere  of  25±2.5'  C,  known 
concentration  and  flow  rate  through  the 
canister  while  monitoring  the 
downstream  concentration.  The 
canisters  will  be  tested  as  described  in 
Subpart  X  §  84.295  except  that  the 
service  life  test  shall  be  as  follows: 


UM  I 


Federal  Register  /  Vol.  52.  N'o.  166  /  Thursday,  August  27.  1987  /  Proposed  Rules 


32441 


Test  atmosphere 


Canister  Type 


___^_~___~~_Z_.  Maximum 

'Zas         Concentra-  allowable   Minimum 

or    tion  (ppm)     Flowrate  (Lpm)       penetration  service 
Vapor  Nonpowered    Powered       (ppm)     life 

Tight  Loose fmin.) 


High  capacity CCI4    20,000 

Low  capacity CCl4    5,000 


64 
64 


115 
115 


170 
170 


5 
5 


12 

12 


(b)  The  service  life  of  all  organic  gas 
and  vapor  cartridges  shall  be 
determined  by  continually  passing  a 
CCl,  test  atmosphere  at  25:!:2.5°  C. 
known  concentration,  and  flow  rate 


through  the  cartridge  while  monitormg 
the  downstream  concentration.  The 
cartridge  shall  be  tested  as  described  in 
Subpart  W  §  84.284  except  that  the 
service  life  test  shall  be  as  follows: 


Test 

atmosphere 

Penetra- 
tion 
(ppm) 

Cartridge 

1 

Gas 

or 
Vapor 

Concentra- 
tion 
f  ppn) 

Minimum 
life 

fir'n. ) 

OV  cartridge 

CCid 

1000 

5 

50 

Where  a  respirator  is  designed  for 
respiratory  protection  against  more  than 
just  organic  vapor(s)  and  gas(es)  (also 
ammonia,  chlorine,  hydrogen  chloride, 
methylamine,  or  sulfur  dioxide),  the 
minimum  service  life  shall  be  one-half 
that  for  each  type  as  listed  above  or  in 
§  84,284  Table's. 

Subpart  Z— Gas  and  Vapor  Air- 
Purifying  Respirators  for  Unlisted 
Contaminants 

§84.310     Description. 

Some  gas  and  vapor  air-purifying 
respirators  are  designed  for  respiratory 
protection  against  a  specific  vapor  or 
gas  contaminant  which  was  not 
addressed  in  Subpart  W,  Subpart  X,  or 
Subpart  Y  of  this  part.  Such  respirators 
are  designed  for  protection  from 
atmospheres  containing  the  specific 
contaminant  and  containing  adequate 
oxygen  to  support  life.  They  are 
described  according  to  their 
construction  as  follows: 

(a)  High  capacity  gas  and  vapor  air- 
purifying  canister  respirators; 

(b)  Low  capacity  gas  and  vapor  air- 
purifying  canister  respirators; 

(c)  Gas  and  vapor  air-purifying 
cartridge  respirators; 

(d)  Powered  gas  and  vapor  air- 
purifying  respirators;  and 

(e)  Other  devices,  including 
combination  respirators. 

§  84.31 1     Application  tor  certification. 

Fach  such  respirator  may  be  certified 


if  the  applicant  submits  a  request  for 

such  certification  to  NIOSH.  MOSH 
shall  consider  each  such  application  and 
accept  or  reject  the  application  after  a 
review  of  the  application's  scientific 
merit  and  supporting  data,  and/or 
appropriate  testing,  and/or  a  review  of 
the  effects  on  the  wearer's  health  and 
safety,  and  in  light  of  any  field 
experience  in  use  of  gas  and  vapor  air- 
purifying  respirators  as  protection 
against  such  hazards. 

§84.312    General  test  requirements. 

(a)  All  applications  for  certification  of 
such  respirators  designed  as  respiratory 
protection  against  substances  not 
specifically  set  forth  in  Part  84  shall 
contain  but  not  be  limited  to  the 
following  information  and  supporting 
data; 

(1)  Data  on  desorption  of  gases  and 
vapors  from  the  sorbent  including  a 
flow-temperature  study  at  low  and  high 
temperatures  and  humidities:  Data  shall 
be  sufficient  to  demonstrate  that  the 
desorbed  level  of  gases  and  vapors  will 
not  be  harmful  to  the  wearer. 

(2)  Data  on  desorption  of  impregnating 
agents  used  in  the  cartridge/canister 
including  a  flow-temperature  study  at 
low  and  high  temperatures  and 
humidities:  Data  shall  be  sufficient  to 
demonstrate  safe  levels  of  desorbed 
agents. 

(3)  A  list  of  catalytic  products 
produced  in  the  reaction  of  the  sorbent 
with  the  contaminant  gases  and  vapors, 
their  concentrations  and  their  toxicities. 


(4)  Data  on  the  toxicity  of  the 
impregnating  agent(s)  sufficient  to 
ensure  that  there  is  no  creation  of 
hazard  to  the  wearer. 

(5)  A  family  of  breakthrough  time 
curves  at  low  and  high  temperatures, 
humidities  and  concentrations. 

(6)  Data  on  the  effects  of  the 
commonly  found  interferences  which 
could  impair  the  ability  of  the  respirator 
to  protect  the  wearer  (i.e..  decreased 
service  life).  Studies  and,  or  data 
demonstrating  that  the  unlisted 
substance  has  "adequate  warning 
properties"  for  those  respirators  that  are 
not  equipped  with  end-of-serv:ce-!;fe 
indicators. 

(b)  XIOSH  reser\'es  the  right  to 
require  additional  pertinent  data  needed 
in  order  to  determine  the  intrinsic  safety 
of  the  respirator. 

§  84.313    Performance  requirements. 

Such  respirators  and  the  individual 
components  of  each  device  shall,  as 
appropriate,  meet  the  minimum 
construction  requirements  set  forth  in 
Subpart  Q,  the  quantitative  leakage  tests 
and  requirements  set  forth  in  Subpart  R. 
the  general  requirements  for  air- 
purifying  respirators  set  forth  in  Subpart 
U.  and  the  minimum  requirements  for 
performance  as  established  by  NIOSH 
on  a  case  by  case  basis  considering 
factors  such  as  the  contaminant's  PEL, 
normal  environmental  concentration 
ranges,  the  contaminant's  inherent 
toxicity,  work  exposure  time 
requirements,  normal  environmental  use 
conditions,  and  effects  on  the  wearer's 
health  and  safety. 

§  84.314     Requirements  for  end-of-service- 
life  indicators. 

(a)  Each  canister  or  cartridge 
respirator  submitted  for  testing  and 
certification  in  accordance  with  this 
subpart  shall  be  equipped  with  an  end- 
of-service-life  indicator  (ESU)  (except 
for  those  respirators  intended  for  use 
against  substances  having  adequate 
warning  properties]  which  shows  a 
satisfactory  indicator  change  or  other 
obvious  warning  before  the  NIOSH 
established  limit  is  reached.  The 
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indicator  shall  show  such  change  or 

afford  such  warn'.ng  less  than  or  equal 
to  90  percent  of  the  total  service  life. 

(b)  The  applicant  shall  provide  the 
following  data: 

(1)  Data  demonstrating  that  the  ESU 
is  a  reliable  indicator  of  sorbent 
depletion  (less  thdn  or  equal  to  90 
percent  of  service  life).  These  data  shall 
include  the  results  of  a  flow-temperature 
study  at  low  and  high  temperatures, 
humidities,  and  contaminant 
concentrations  which  are  reasonably 
representative  of  actual  workplace 
conditions  where  it  is  anticipated  that  a 
given  respirator  will  be  used.  A 
minimum  of  2  contaminant  levels  must 
be  utilized  for  each  study,  including  the 
limit  level  (threshold  limit  value,  etc.) 
and  the  limit  level  times  the  assigned 
protection  factor  for  the  respirator  type. 

(2)  Da'a  on  desorption  of  any 
impregnating  agents  used  in  the 
indicator.  These  data  shall  include  the 
results  of  a  flow-temperature  study  at 
low  and  high  temperatures  and 
humidities  which  are  reasonably 
representative  of  actual  workplace 
conditions  where  it  is  anticipated  that  a 
given  respirator  will  be  used.  Data  shall 
be  sufficient  to  demonstrate  safe  levels 
of  desorbed  agents. 

[3]  Data  on  the  effects  of  interferences 
which  are  commonly  found  in  the  kinds 
of  workplaces  where  it  is  anticipated 
that  a  given  respirator  will  be  used. 
Data  should  be  sufficient  to  show  which 
interferences  could  impair  the 
effectiveness  of  t.he  indicator  and  the 
degree  of  impairment  and  to  show 
which  substances  will  not  affect  the 
indicator. 

(4)  Data  on  any  reaction  products 
produced  m  the  reaction  between  the 
sorbent  and  the  contaminant  gases  and 
vapors  against  which  it  is  designed  to 
protect,  includins  the  concentrations 
and  toxicities  of  such  products. 

(5)  Data  which  predicts  the  storage 
life  of  the  indicator.  Simulated  aging 
tests  wiil  be  acceptable. 

(c)  All  passive  ESLl  shall  be  visible  to 
the  v^'earer  and  shall  be  detectable  to 
peop.e  with  physical  impairments  such 
as  color  blindness. 

(d)  If  color  change  is  utilized, 
reference  colors  for  the  initial  color  of 
the  indicator  and  final  color  of  the 
indicator  shall  be  placed  adjacent  to  the 
indicator. 

(e)  For  all  active  and  passive 
indicators: 

(1)  The  ESLI  shall  not  interfere  vnth 
the  effectiveness  of  the  face  seal, 

(2)  The  ESU  shall  not  change  the 
weight  distribution  of  the  respirator  to 
the  detnn;ient  of  the  facepiece  fit, 

(3)  The  ESU  shall  not  interfere  with 
required  lines  of  sight. 


(4)  Any  ESU  that  is  permanently 
installed  in  the  respirator  facepiece  shall 
be  capable  of  withstanding  cleaning  and 
a  drop  from  a  6-f(X)t  height.  Replaceable 
ESU  must  be  capable  of  being  easily 
removed  and  shall  also  be  capable  of 
withstanding  a  drop  from  a  8-foot  height. 

(5)  A  respirator  with  an  ESU  shall  still 
meet  all  other  applicable  requirements 
set  forth  in  42  CFR  Part  84. 

(6)  Any  electrical  components  utilized 
in  an  ESU  shall  conform  to  the 
provisions  of  the  National  Electrical 
Code  and  be  "intrinsically  safe."  Where 
permissibility  is  required,  the  respirator 
shall  meet  the  requirements  for 
permissibility  and  intrinsic  safety  set 
forth  in  30  CFR  Part  18,  Subpart  D. 

§  18.82,  Permit  to  use  experimental 
electric  face  equipment  in  a  gassy  mine 
or  tunnel.  Also,  the  electrical  system 
shall  include  an  automatic  warning 
mechanism  that  indicates  a  loss  of 
power. 

(7)  Effects  of  interferences  for 
substances  which  are  commonly  found 
in  workplaces  where  it  is  anticipated 
that  a  given  respirator  will  be  used  must 
be  determined  and  those  substances 
which  hinder  ESU  performance  shall  be 
identified.  Substances  which  are 
commonly  found  where  the  respirator  is 
to  be  used  must  be  investigated.  Data 
sufficient  to  indicate  whether  the 
performance  is  afTected  must  be 
submitted  to  NIOSH.  Manufacturers  of 
respirators  equipped  with  ESU  shall 
label  the  respirator  in  such  a  manner  to 
make  the  user  aware  of  use  conditions 
that  could  cause  false  positive  and 
negative  ESLI  responses. 

(8)  The  ESU  shall  not  create  any 
hazard  to  the  wearer's  health  or  safety. 

(9)  Consideration  shall  be  given  to  the 
potential  impact  of  common  human 
physical  impairments  on  the 
effectiveness  of  t.he  ESU. 

(f)  A  cartridge  or  canister  respirator 
without  an  ESLI  may  be  certified  for  use 
but  usage  will  be  strictly  limited  to  the 
environmental  conditions  and  use 
situations  which  shall  be  prominently 
displayed  on  the  label. 

Appendix  A. — Assumed  Conditions  of 
Use 

The  use  of  respirators  referenced  to  in  this 
part  are  governed  by  MSHA,  However,  for 
the  purpose  of  certifying  respirators  under  the 
provisions  of  this  part,  the  following  general 
assumptions  are  made  about  the  conditions 
in  which  respirators  are  to  be  used 

(a)  Cartndge  respirators,  canister 
respirators,  particulate  respirators,  and  air- 
line respirators  will  only  be  used  in 
atmospheres  which  are  not  immediately 
dangerous  to  hfe  and  health  (IDLH)  except 
that  canister  respirators  may  be  used  to 
escape  from,  but  not  entry  into,  rOLH 
atmospheres  which  have  adequate  oxygen. 


(b)  Fy?sittve  prpsstirp  setf-containcd 
breathing  apparutus  will  be  used  in  ail 
hazardous  atmospheres  including  IDLH 
atmospheres,  provided  appropriate  use 
practices  are  followed.  Negative  pressure 
long  duration  (over  1  hour),  closed-circuit 
devices  may  be  used  where  IDLH  and 
flammable  or  explosive  atmospheres  are 
present,  such  as  for  mine  rescue,  w.here  the 
applicable  regulatory  agency  so  approves. 

(c)  Respirators  incorporating  a  mouthpiece 
will  be  used  only  for  emergency  escape  and 
will  not  be  used  for  entry  into  any  hazardous 
atmosphere. 

(d)  Gas  and  vapor  respirators  without  end- 
of-service-life  indicators  will  not  be  used  for 
protection  against  gases  and  vapors  that  do 
not  have  adequate  warning  properties  unifss 
MSHA  approves  such  use. 

(e)  Gas  and  vapor  respirators  wM  be  used 
only  when  adequate  warning  properties  of 
the  contaminant  exist  to  warn  the  wearer  of 
sorbent  breakthrough:  such  warning 
properties  shall  not  be  compromised  by  the 
presence  of  additional  substances  or 
situations  which  interfere  with  the  odor  or 
irritation  threshold  of  the  wearer.  Adequate 
warning  properties  means  that  a  gas  or  vapor 
has  a  reliable  and  persistent  odor  or  irritation 
threshold  which  is  less  than  three  times  its 
threshold  limit  value  level  and,  if  a  ceiling 
limit  is  established,  less  than  one-third  its 
ceiling  level. 

(f)  Gas  and  vapor  cartndge  respirators  will 
be  used  in  concentrations  in  excess  of  the 
maximum  use  concentrations  specified  in  this 
part. 

(g)  Atmosphere  supplpng  respirators  will 
only  be  used  when  supplied  with  breathing 
gas  that  meets  the  following  standards,  as 
applicable: 

(1)  Compressed,  gaseous  breathing  air  shall 
meet  the  applicable  minimum  rpqui.-pments 
for  T>pe  I.  Grade  D  of  ANSI  ZS6.1-1973 
Standard. 

(2)  Compressed.  liquefied  breathing  air 
shall  meet  the  applicable  minimum 
requirements  of  Type  11,  Grade  D  of  ANSI 
Z86,l-1973  standard, 

(3)  Oxygen,  including  liquid  oxygen,  shall 
meet  the  minimum  requirements  for  medical 
or  breathing  oxvgen  set  forth  in  the  U,S. 
Pharmacopoeia,  20th  revision.  15th  edition  of 
the  National  Formulary-  (L'SP20,\Tl5)  dated 
July  1,  1980,  and  chemically  generated  oxygen 
shall  meet  the  requirements  of  Military 
Specification  MIl!-0-83252.  dated  1972.  or 
Military  Specification  MlL-O-15633,  dated 
1964,  whichever  is  applicable. 

(h)  Airline  respirators  are  used  only  in  non- 
IDLH  atmospheres. 

(i)  Respirators  certified  under  the 
provisions  of  this  part  will  only  be  used  as 
part  of  a  complete  respirator  program  which 
encompasses  all  aspects  of  respirator  use 
including:  hazard  definition,  selection,  fitting, 
training,  maintenance,  storage,  monitoririg, 
use  supervision,  and  administration, 

(j)  The  breathing  gas  contained  in  self- 
contained  breathing  apparatus  shall  meet  the 
following  requirements  as  applicable: 

(1)  Oxygen,  including  liquid  oxygen,  shall 
meet  the  minimum  requirements  for  medical 
or  breathing  oxygen  set  forth  in  the  U.S. 
Pharmacopoeia.  20th  revision,  15th  edition  of 
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the  National  Formulary  (USP20NF15)  dated 
July  1, 1980.  and  chemically  generated  oxygen 
shall  meet  the  requirements  of  Military 
Specification  N5IL-0-832.=.:   dated  19~2,  or 
Military  Specification  MlL-O-15633,  dated 
1964,  whichever  is  applicable. 

(2)  Except  as  prescribed  in  paragraph  (c)  of 
this  section,  compressed  gaseous  breathing 
air  shall  meet  the  requirements  for  Type  1, 
Grade  D  of  ANSI  Z86.1-1973  standard. 

(3)  Where  necessary  to  assure  a 
concentration  of  19.5  percent  oxygen  in  the 
wearer's  breathing  zone  with  a  closed-  or 
open-circuit  self-contained  breathing 
apparatus,  the  concentration  of  oxygen  may 
exceed  the  23  percent  maximum 
concentration  prescribed  in  ANSI  Z86. 1-1973 
standard  for  Type  I,  Grade  D  in  mixed 
compressed  gaseous  breathing  air,  but  shall 
not  exceed  30  percent  maximum 
concentration. 

[FR  Doc  8--18m6  Filed  8-26-87;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  124,  144,  146  and  148 
[FRL-3220-3] 

Underground  Injection  Control 
Program;  Hazardous  Waste  Disposal 
Injection  Restrictions;  Amendments  to 
Technical  Requirements  for  Class  I 
Hazardous  Waste  Injection  Wells;  and 
Additional  Monitoring  Requirements 
Applicable  to  All  Class  I  Wells 

AGENCY:  Environmental  Protection 

Agency. 

action:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  today  proposing  its 
approach  to  implementing  the 
CongressionaUy  mandated  prohibitions 
on  the  underground  injection  of 
hazardous  waste.  This  proposed  action 
is  being  taken  in  response  to 
amendments  to  the  Resource 
Conservation  And  Recovery  Act 
(RCRA)  enacted  through  the  Hazdrdoi;s 
and  Solid  Waste  Amendments  of  1984 
(HSVV.-\).  In  addition,  the  Agency  is 
proposing  amendments  to  the  existing 
Underground  Injection  Control  (UlC) 
Regulations  as  they  pertain  to  hazardous 
waste  injection. 

Proposed  40  CFR  Part  148  would 
codify,  for  those  hazardous  wastes  that 
are  disposed  in  Class  I  hazardous  waste 
injection  wells,  the  directly  applicable 
sections  of  Part  268.  the  Agency's 
regulatory  framework  for  implementing 
the  land  disposal  restrictions  (51  FR 
40572  et  seq.  November  7,  1986). 

Part  148,  would  also  specify  the 
effective  date  of  the  restrictions  on 
injection  of  specific  hazardous  wastes. 
Today's  proposal  includes  proposed 
effective  dates  for  the  restrictions  on 
injection  of  solvent  wastes  and  of  dioxin 
containing  wastes.  Further  proposals 
will  specify  effective  dates  for 
"California  List"  wastes  (as  defined  by 
section  3004(d)  of  RCRA)  and  for  the 
wastes  prohibited  under  section  3004(g) 
of  RCRA.  Finally,  Part  148  would  define 
the  two  circumstances  under  which  a 
waste  otherwise  prohibited  from 
injection  may  be  injected:  (1)  When  the 
waste  has  been  treated  in  accordance 
with  the  requirements  of  Part  268 
pursuant  to  Part  30O4(m)  of  RCRA:  or  (2) 
when  an  applicant  has  demonstrated  to 
the  satisfaction  of  the  Administrator 
that  there  will  be  no  migration  of 
hazardous  constituents  from  the 
injection  zone  for  as  long  as  the  wastes 
remain  hazardous.  Under  this  proposal, 
an  applicant  would  submit  a  petition  to 
the  Administrator  containing  the 
demonstration.  A  showing  of  no- 


migration  would  be  made  based  on 
either  an  absence  of  fluid  movement  out 
of  the  injection  zone  or  an  active 
process  of  waste  reduction, 
transformation,  or  immobilization  within 
the  injection  zone.  Upon  a  sucessful 
showing  the  applicant  would  be  granted 
an  exemption  from  the  prohibition. 

Today's  proposal  also  contains 
changes  to  40  CFR  Part  146.  the  Class  I 
injection  well  regulations.  These 
proposed  amendments  to  Part  146  apply 
to  owners  and  operators  of  all  Class  I 
hazardous  waste  wells,  including:  Those 
injecting  wastes  not  yet  subject  to  a 
prohibition,  those  injecting  wastes 
which  meet  the  treatment  standards 
promulgated  pursuant  to  section  3004(m) 
of  RCRA.  and  those  whose  wastes  have 
been  banned  and  who  have  received  an 
exemption  under  Part  148.  The  changes 
being  proposed  today  in  §§  124.10  and 
146.13  pertain  to  all  owners  and 
operators  of  Class  I  wells. 
DATES:  Comments  must  be  received  on 
or  before  October  26, 1987;  the  public 
hearing  will  be  held  on  September  21, 
1987.  from  9:30  a.m.  to  4:30  p.m.  EDT; 
requests  to  present  oral  testimony  must 
be  received  on  or  before  September  7, 
1987. 

addresses:  Comments  (in  duplicate), 
requests  to  testify,  and  inquiries 
concerning  the  Public  Docket  should  be 
addressed  to  Eric  J.  Callisto.  EPA,  Office 
of  Drinking  Water  (WH-550),  401  M  St. 
SW..  Washington,  DC  20460.  The 
hearing  will  be  held  in  the  Auditorium  of 
the  EPA  Training  Center.  Waterside 
Mall,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Atcheson,  Office  of  Drinking 
Water.  EPA,  (202)  382-5508. 
SUPPLEMENTARY  INFORMATION: 
Preamble  Outline 

I.  Background 

A.  Statutory  Authority 

1.  Section  3004(0 

2.  Section  3004(g) 

3.  Proposed  Standard  for  Demonstrating 
Protection  of  Human  Health  and  the 
Environment 

B.  The  Regulatory  Negotiation  Process 

C.  Effect  on  State  UIC  Primacy 

II.  Summary  i)f  Today's  Proposal — New  Part 
148 

A.  General  Approach 

B.  Applicability 

1.  Scope  of  the  Hazardous  Waste  Injection 
Restrictions 

2.  Relationship  of  these  Rules  to 
Restrictions  in  section  3004(b)(1) 

3.  CERCLA  Response  Action  and  RCRA 
Corrective  Action  Wastes 

C.  General  Requirements 

1.  Definitions 

2.  Dilution  Prohibition 

3.  Case-by-Case  Extensions 

4.  Waste  Analysis  and  Records 


D.  Waste-Specific  Prohibitions— FOOl 

through  F005  Solvent  Wastes 

E.  Waste-Specific  Prohibitions — Dioxin- 

Containing  Wastes 

F.  Other  Wastes  With  an  August  8. 1988 

Statutory  Deadline 
C.  Petition  Standard  and  Procedures 

1.  Implementation  of  the  No-Migration 
Standard 

a.  Background 

b.  Proposed  Petition  Standard 

c.  Alternative  Procedural  Approaches  for 
Determination(s)  Under  Section  3004(f) 

2.  Application  of  Certain  New  Part  146 
Requirements  in  the  Context  of  a  Petition 

3.  Information  Requirements 

4.  Procedural  Requirements 

5.  Re\iew  and  Termination  of  Exemptions 

III.  Summary  of  Today's  Proposal — 
Amendments  to  Part  1.46,  Subpart  G 

A.  Basis  of  Proposed  Amendments 

B.  Scope  and  Structure  of  the  Amendments 

C.  Additional  Definitions 

D.  Siting  Requirements 

1.  Options  Assessed 

2.  Proposed  Siting  Requirements 

E.  Area  of  Review 

F.  Corrective  Action  for  Improperly 

Completed  or  Abandoned  Wells 
C.  Construction  Requirements 

1.  General  Performance  Standards 

2.  Compatibility 

3.  Casing  and  Cementing  Requirements  for 
New  Wells 

4.  Tubing  and  Packer 

H.  Logging.  Testing  and  Sampling 
I.  Operating  Requirements 

1.  Annulus  Pressure 

2.  Controls  for  Gas  Generation 

3.  Automatic  Alarms  and  Shut-off  Devices 
J.  Testing  and  Monitoring  Requirements 

1.  Waste  Analysis  Plan 

2.  Hydrogeologic  Compatibility 

3.  Compatibility  of  Well  Materials 

4.  Mechanical  Integrity  Testing 

5.  Ambient  Monitoring 
K.  Reporting  Requirements 

L.  Information  to  be  Evaluated  by  the 

Director 
M.  Closure 
N.  Post-Closure  Care  and  Financial 

Responsibility 

IV.  Summary  of  Today's  Proposal — 
Amendments  to  Parts  144.  124.  and  §  146.13 

A.  Part  124 

B.  Part  144 

C.  Section  146.13 

V.  Regulatory  Roc^iremenls 

A.  Regulatory  Impact  Analysis 

B.  Regulatory  Flexibility  Analysis 

C.  Paperwork  Reduction  Act 

VI.  References 

A.  References  for  Part  148  Preamble 

B.  References  for  Part  146  Preamble  VII. 

List  of  Subjects 


I.  Background 

A.  Statutory  Authority 

The  Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA),  enacted 
on  November  8.  1984,  impose  substantial 
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new  responsibilities  on  those  who 
handle  hazardous  waste. 

The  amendments  prohibit  the 
continued  land  disposal  of  untreated 
hazardous  waste  beyond  specified 
dates,  unless  the  Administrator 
determines  that  the  prohibition  is  not 
required  in  order  to  protect  human 
health  and  the  environment  for  as  long 
as  the  wastes  remain  hazardous  (RCRA 
sections  3004  (d)(1),  (e)(1),  (0(2).  (g)(5)). 
Congress  established  a  separate 
schedule  in  section  3004(f)  for  making 
determinations  regarding  the  disposal  of 
dioxins  and  solvents  and  the  list  of 
wastes  specified  in  3004(d)(2),  termed 
the  California  list,  in  injection  wells. 

Wastes  treated  m  accordance  with 
treatment  standards  set  by  EPA  under 
section  30O4(m)  of  RCRA  are  not  subject 
to  the  prohibition  and  may  be  land 
disposed.  The  statute  requires  EPA  to 
set  "levels  or  methods  of  treatment,  if 
any,  which  substantially  diminish  the 
toxicity  of  the  waste  or  substantially 
reduce  the  likelihood  of  migration  of 
hazardous  constituents  from  the  waste 
so  that  short-term  and  long-term  threats 
to  human  health  and  the  environment 
are  minimized"  (RCRA  section 
30O4(m)(l)). 

Land  disposal  prohibitions  are 
effective  immediately  upon 
promulgation  unless  the  Agency  sets 
another  eflective  date  based  on  the 
earliest  date  that  adequate  alternative 
treatment,  recover^',  or  disposal 
capacity  which  is  protective  of  human 
health  and  the  environment  will  be 
available  (RCRA  sections  30O4fh)  (1) 
and  (2)).  However,  these  effective  date 
variances  may  not  exceed  2  years 
beyond  the  otherwise  applicable 
effective  date.  In  addition,  two  1-year 
case-by-case  extensions  of  the  effective 
date  may  be  granted  under  certain 
circumstances  (RCRA  section 
3004(h)(3)). 

For  the  purposes  of  the  land  disposal 
restrictions  program,  the  legislation 
specifically  defines  land  disposal  to 
include,  but  not  be  limited  to.  any 
placement  of  hazardous  waste  in  a 
landfill,  surface  impoundm.ent,  waste 
pile,  injection  well,  land  treatment 
facility,  salt  dome  or  salt  bed  formation, 
or  underground  mine  or  cave  (RCRA 
section  3004(k)).  The  legislation  also  sets 
forth  a  series  of  deadlines  for  Agency 
action.  For  a  full  explanation  of  the 
statutory  framework  the  reader  is 
referred  to  the  preamble  for  the 
regulations  that  EPA  has  already 
proposed  or  promulgated  under  the 
statute  particularly  51  FR  1602  et  seq.. 
lanua.-y  14,  1986:  51  FR  19300  et  seq.. 
May  28. 1986;  51  FR  40572  et  seq.. 
November  7, 1986;  51  FR  44714.  et  seq.. 
December  11.  1986;  52  FR  22356  et  seq.. 


June  11, 1987;  52  FR  21010  et  seq..  June  4. 
1987;  and  52  FR  23760  et  seq..  July  8. 
1987.  The  following  discussion  describes 
more  specifically  the  statutory 
framework  for  injection  wells. 

1.  Section  3004(0 

Section  3004(0  addresses  the  disposal 
by  injection  of  solvents,  dioxins.  and 
California  list  wastes.  Specifically,  this 
section  requires  the  .Administrator  to 
promulgate  rules  prohibiting  the 
disposal  of  such  wastes  into  wells  if  it 
may  "reasonably  be  determined  that 
such  disposal  may  not  be  protective  of 
human  health  and  the  environment  for 
as  long  as  the  wnste  remains  hazardous 
.  .  .".  If  EPA  does  not  determine  those 
instances  where  disposal  would  meet 
this  standard,  the  injection  of  these 
wastes  is  prohibited  under  section 
3004(0(3). 

2.  Section  3004(g) 

Section  3004(g)  of  RCRA  is  the  same 

for  all  methods  of  land  disposal.  It 
requires  the  Agency  to  set  a  schedule  for 
making  land  disposal  restriction 
decisions  for  all  hazardous  wastes  listed 
in  40  CFR  Part  261  under  RCRA  section 
3001(c)  as  of  .November  8.  1984,  other 
than  the  wastes  referred  to  in  section 
3004  (d)  and  (e).  EPA  submitted  this 
schedule  to  Congress  on  Mav  28. 1986 
[51  FR  19300  et  seq). 

Section  30G4[g1(5)  provides  that  the 
regulation  promulgated  by  the 
Adm.inistrator  must  prohibit  methods  of 
land  disposal  except  for  methods 
"which  the  Adm.inislrator  determines 
will  be  protective  of  human  health  and 
the  environment  for  as  long  as  the  waste 
remain  hazardous." 

Further,  the  section  provides  that 
except  for  wastes  which  have  been 
treated  to  the  standards  expressed  in 
section  30O4(m).  a  method  of  land 
disposal  may  not  be  determined  to  be 
protective  of  human  health  and  the 
environment,  "unless,  upon  application 
by  an  interested  person,  it  has  been 
demonstrated  to  the  Admiinistrator,  to  a 
reasonable  degree  of  certainty,  that 
there  will  be  no  migration  of  hazardous 
constituents  from  the  disposal  unit  or 
injection  zone  for  as  long  as  the  wastes 
remain  hazardous" 

RCRA  section  3004(g)(6)  pi-ovides  that 
if  EP.A  fails  to  take  action  under 
3004(g)(5)  by  the  statutory  deadlines  for 
any  hazardous  waste  according  to  the 
schedule,  such  hazardous  waste  jv.ny  be 
disposed  of  in  landfills  or  surface 
impoundments  only  if  such  facilities  are 
in  compliance  with  the  minimum 
technological  requirements  set  forth  in 
RCR.'\  section  3004(o).  In  this  situation, 
placement  of  such  wastes  in  other  types 
of  land  disposal  units  (eg,,  deep 


injection  wells)  would  not  be  precluded 
by  section  3004(g)(6).  See  130.  Cong,  Rec, 
S9192  (daily  ed..  July  25, 1984).  If  EPA 
fails  to  set  treatment  standards,  grant  a 
petition  or  grant  a  variance  under 
section  3004(h)  for  any  of  the  scheduled 
listed  wastes  by  May  8, 1990.  then  the 
particular  wastes  involved  will  be 
prohibited  from  land  disposal. 

The  land  disposal  prohibitions  apply 
to  all  hazardous  wastes  identified  or 
listed  under  RCRA  section  3001  as  of 
November  8, 1984,  the  date  of  enactment 
of  HSWA.  For  any  hazardous  waste 
identified  or  listed  under  RCRA  section 
3001  after  November  a  1984.  EPA  is 
required  to  make  land  disposal 
restriction  determinations  within  6 
months  of  the  date  of  identification  or 
listing  (RCRA  section  3004(g)(4)). 
However,  the  statute  does  not  impose  an 
automatic  prohibition  on  land  disposal  if 
EPA  misses  a  deadline  for  any  newly 
listed  or  identified  waste. 

3.  Proposed  Standard  for  Demonstrating 
Protection  of  Human  Health  and  the 
Environment 

Even  though  section  3004  (0  and  (g)  do 
not  use  the  same  language,  they  both 
require  a  demonstration  that  injection  is 
protective  of  human  health  and  the 
environment.  Under  (g)  it  is  clear  that 
such  a  demonstration  must  include  a 
showing  of  no-migration  from  the 
injection  zone.  EPA  believes  that  the  no 
migration  standard  of  section  3004(g) 
helps  define  what  is  protective  of  human 
health  and  the  environment  under 
section  3004(0-  Section  3004(g),  by  its 
terms,  restncts  the  injection  of  certain 
hazardous  wastes  into  injection  wells. 
Since  the  wastes  covered  under  section 
3004(0  ar^  just  as  hazardous  to  human 
health  and  the  environment  as  those 
under  section  3004(g),  EPA  believes  that 
injection  of  either  set  of  wastes  should 
be  subject  to  the  same  standard.  Thus, 
the  Agency  believes  that  the 
demonstration  should  be  similar  for  all 
injection  wells  regardless  of  the  type  of 
injected  waste  and  that  the  no-migration 
standard  should  apply  to  all. 

For  this  reason,  the  Agency  is 
proposing  to  use  a  petition  process  and 
standard  that  is  the  same  for  all  banned 
hazardous  wastes  that  are  injected 
whether  they  fall  under  section  (0  or  (g). 
The  Agency  is  specifically  seeking 
comment  on  this  approach. 

B.  The  Regulatory  Negotiation  Process 

The  Agency  developed  much  of  this 
proposal  via  a  process  called  regulatory 
negotiation.  This  is  a  process  where, 
under  the  aegis  of  a  formally  chartered 
Federal  Advisory  Committee,  a  balance 
and  mix  of  individuals  and  groups 
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directly  affected  by  a  proposed 
rulemaking,  including  EPA,  work 
together  openly  and  collaboratively  in 
an  attempt  to  develop  a  consensus 
which  EPA  can  use  as  the  basis  of  the 
proposed  rulemaking. 

Representatives  from  industry, 
environmental  and  public  interest 
groups,  and  State  underground  injection 
control  agencies  joined  with  EPA  in  an 
attempt  to  reach  consensus  on  a 
proposed  Underground  Injection  Rule. 
VoT  over  six  months  they  worked  on 
reaching  agreement  on  a  broad  range  of 
technical  and  procedural  requirements 
relating  to  40  CFR  Part  146  and  Part  148. 

Despite  substantial  agreement  on  a 
number  of  issues  and  approaches,  the 
group  was  unsuccessful  in  generating  a 
draft  rule  which  they  all  could  agree 
should  be  used  as  the  basis  of  the 
proposal. 

Notwithstanding  this  lack  of  full 
consensus,  as  EPA  felt  they  represented 
the  soundest  approach,  many  of  the 
provisions  of  this  proposal  reflect  the 
thinking  of  the  negotiating  Committee; 
and  today's  proposal  is  substantially 
similar  to  the  Committee's  last  draft  in 
many  regards. 

C.  Effect  on  State  Primacy 

The  requirements  being  proposed 
today  could  affect  the  status  of  States 
with  primary  enforcement  authority  for 
the  UlC  program.  Specifically,  a  State 
would  have  270  days  from  the  date  new 
regulations  at  Parts  124,  144  and  146 
become  final  to  amend  its  program  to 
conform  with  the  new  regulations 
(section  1422(bl(l)  of  the  SDWA).  Of 
course,  a  State  which  now  prohibits 
Class  I  wells  in  general  or  injection  of  w 
hazardous  waste  would  not  be  required 
to  make  such  a  demonstration,  since 
such  a  program  would  be  more  stringent 
than  either  existing  or  new  UIC 
requirements. 

The  Agency  notes  that  the  proposed 
requirements  would  remove  the  existing 
"shield"  for  hazardous  waste  well 
permits.  That  is,  under  the  current 
regulations,  perm.its  may  not  be 
m.odified,  revoked  or  reissued  to  require 
compliance  with  new  regulations  unless 
the  permittee  requests  or  agrees.  Under 
the  proposed  amendment  to  Part  144, 
new  regulations  would  be  grounds  for 
initiating  permit  modification.  The 
Agency  expects  that  part  of  a  State's 
demonstration  that  its  program 
conforms  with  the  amended  regulations 
would  be  an  amendment  to  the 
Memorandum  of  Agreement  where  the 
state  would  agree  on  a  schedule  to 
modify  existing  permits  as  necessary  to 
incorporate  the  new  regulations. 

States  need  not  seek  authorization  to 
administer  Part  148  to  maintain  UIC 


primacy.  However,  the  Agency  also 
expects  that  State  agencies  which  have 
primacy  for  the  UIC  program  will  wish 
to  implement  Part  148,  and  receive 
authorization  to  grant  exemptions  from 
land  disposal  restrictions.  However, 
before  such  authorization  can  be 
granted  the  State  would  have  to 
demonstrate  that  it  has  authorization  to 
implement  section  3004  (f)  and  (g)  of 
RCRA.  A  thorough  discussion  of  the 
conditions  under  which  such 
authorization  can  take  place  can  be 
found  in  50  FR  28728  et  seq..  July  15, 
1985.  In  addition,  where  furisdiction  for 
UIC  and  RCRA  do  not  reside  in  the 
same  State  Agency,  EPA  will  require  a 
Memorandum  of  Understanding 
between  the  two  entities,  clearly 
outlining  responsibility  for  granting 
exemptions. 

II.  Summary  of  Today's  Proposal — New 
Part  148 

A.  General  Approach 

The  Agency  has  promulgated  in  40 
CFR  Part  268  the  regulatory  framework 
for  implementing  the  land  disposal 
restrictions.  (51  FR  40572  et  seq.,  Nov.  7, 
1986).  Proposed  Part  148  would  codify 
the  sections  of  Part  268  that  are  directly 
applicable  to  injection  wells.  In 
addition,  the  proposal  specifies  effective 
dates  for  restrictions  on  certain  injected 
hazardous  wastes.  Proposed  Part  148 
would  also  provide  the  standard  and 
procedures  by  which  petitions  to 
dispose  of  an  otherwise  restricted  waste 
by  injection  would  be  reviewed  and 
exemptions  pursuant  to  these  petitions 
would  be  granted  or  denied. 

Part  148  is  similar  in  approach  to  Part 
268.  The  Agency  believes,  however,  that 
it  is  useful  to  the  regulated  community 
and  to  the  State  regulators  to  have 
requirements  regarding  injection  wells 
located  in  the  same  portion  of  the  Code 
of  Federal  Regulations  as  are  other 
requirements  pertaining  to  these  wells. 
Hazardous  waste  injection  wells  are 
regulated  under  the  authority  of  both  the 
Safe  Drinking  Water  Act  (SDWA)  and 
RCRA.  These  regulations  have  been 
codified  along  with  other  regulations 
under  SDWA  in  Parts  144, 145, 146  and 

147  of  the  Code  of  Federal  Regulations. 
We  expect  that  eventually  the  Part 

148  standards  will  be  implemented  by 
the  same  State  agencies  that  currently 
have  primacy  for  the  UIC  program. 

The  framework  under  which  the 
Agency  is  implementing  the  land 
disposal  restrictions  is  as  follows:  For 
each  waste  that  the  Agency  prohibits 
from  land  disposal,  the  Agency  intends 
to  promulgate  treatment  standards 
under  Part  268,  Subpart  D  that  meet  the 
requirements  of  section  3004(m)  of 


RCRA.  After  the  standards  are  effective, 
wastes  may  be  disposed  of  in  a  RCRA 
Subtitle  C  facility  (e.g.  a  UIC  Class  I 
hazardous  waste  well)  if  they  meet  the 
treatment  standard. 

Upon  the  effective  dates  of  the 
prohibitions,  wastes  that  do  not  comply 
with  the  applicable  treatment  standards 
or  are  not  subject  to  a  national  capacity 
variance,  or  are  not  placed  in  a  facility 
satisfying  the  requirements  of  section 
30G4(o),  or  that  do  not  have  a  case-by- 
case  variance  under  §  268.5  are 
prohibited  from  placement  in  land 
disposal  units  unless  an  exemption  has 
been  granted  by  the  Administrator 
under  §  268.6  pursuant  to  a  petition 
demonstrating  that  such  disposal  units 
will  not  allow  migration  of  hazardous 
constituents  for  as  long  as  the  wastes 
remain  hazardous. 

For  injection  wells.  EPA  is  proposing 
that  the  same  treatment  standards  that 
have  been  promulgated  in  Part  268 
Subpart  D  be  applied  to  injected  wastes 
as  provided  in  Part  148  Subpart  B.  In 
some  cases,  however,  the  statutory 
effective  dates  for  the  prohibitions  may 
be  different  for  the  following  reasons. 
First,  the  statute  provides  separate 
statutory  deadlines  for  underground 
injection  of  solvents  and  dioxins  and  the 
California  list  wastes  in  section  3004(f). 
Effective  dates  m.ay  also  differ  if  EPA 
fails  to  promulgate  prohibitions  for  the 
first  two  deadlines  for  scheduled  wastes 
under  section  3004(g).  The  statutory  ban 
that  would  go  into  effect  in  these 
circumstances  would  prohibit  only 
disposal  in  landfills  and  unlined  surface 
impoundments,  not  injection  wells. 
Finally,  even  for  the  final  deadline  for 
scheduled  wastes,  which  applies  to  all 
types  of  land  disposal  units,  including 
underground  injection,  EPA  may  grant 
different  capacity  extensions  for 
different  types  of  units.  After  the 
effective  date  of  a  prohibition  in  Part  148 
Subpart  B,  untreated  wastes  can  only  be 
injected  if  an  exemption  has  been 
granted  by  the  Administrator  pursuant 
to  a  petition  under  Part  148  Subpart  C. 
The  Agency  notes,  however,  that  such  a 
petition  need  not  be  submitted  on  a 
well-by-well  basis  or  even  on  a  facility 
basis.  As  provided  in  the  legislative 
history:  "This  demonstration  could  be 
made  either  by  an  individual  applicant 
for  a  particular  facility,  or  alternatively, 
it  could  be  made  for  a  class  of  facilities 
with  like  containment  mechanisms  and 
natural  hydrogeological  conditions.  Such 
a  demonstration  could  be  made  by  a 
State  with  an  approved  underground 
injection  control  program  for  injection 
wells  under  such  program  which  meet 
the  test  of  new  section  3004(b)(2)"  (See 
Senate  Report  98-284,  S  757,  p.l5).  The 
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Agency  believes  that  such  broad 
petitions  may  be  feasible  in  the  context 
of  injection  wells.  For  example,  the 
Agency  is  aware  that  both  in  Texas  and 
in  the  Great  Lakes  area  many  wells 
inject  into  one  formation,  and  that  in 
some  cases  injected  wastes  would 
behave  similarly.  The  Agency  is 
soliciting  comments  on  whether  such 
petitions  are  being  contemplated  by  the 
regulated  community,  whether  any  State 
is  intending  to  submit  a  petition,  and 
whether  today's  proposed  regulations  do 
(as  the  Agency  believes)  contain  enough 
flexibility  to  make  such  a  petition  a 
viable  option. 

B.  Applicability 

1.  Scope  of  the  Hazardous  Waste 
Injection  Restrictions 

Proposed  Part  148  would  codify  the 
land  disposal  restrictions  for  those 
hazardous  wastes  that  are  disposed  in 
Class  1  hazardous  waste  injection  wells. 
Injection  wells  include  by  current 
regulatory  definition  any  "bored,  drilled 
or  dri\  en  shaft,  or  a  dug  hole,  whose 
depth  is  larger  than  the  largest  surface 
dimension"  that  is  used  for  the 
subsurface  emplacement  of  fluids.  Class 
1  wells  are  wells  used  to  dispose  of 
wastes  that  are  fluids,  in  geologic 
formations  that  are  located  beneath  all 
underground  sources  of  drinking  water. 

2.  Relationship  of  these  Rules  to 
Restrictions  in  section  3004(b)(1) 

The  regulations  in  Parts  124, 144, 146, 
and  148  would  apply  regardless  of  the 
type  of  formation  into  which  injection 
was  taking  place.  Even  though  the 
current  inventory  of  Class  I  hazardous 
waste  injection  wells  indicates  that  all 
currently  active  Class  I  hazardous  waste 
wells  use  elastic  or  carbonate 
sedimentary  strata  as  injection  zones, 
other  types  of  geologic  formations,  such 
as  evaporites.  may  also  be  suitable  for 
injection. 

These  regulations,  however,  do  not  in 
and  of  themselves  address  the 
prohibition  on  emplacement  of 
noncontainerized  or  bulk  liquid 
hazardous  waste  in  any  salt  dome 
formation,  salt  bed  formation, 
underground  mine  or  cave  imposed  by 
section  3004(b)(1)  of  RCRA.  This  section 
prohibits  the  placement  of  such  wastes 
in  such  formations  until:  (1)  The 
Administrator  has  determined  after 
notice  of  opportunity  for  hearings  on  the 
record  in  the  affected  areas,  that  such 
placement  is  protective  of  human  health 
and  the  environment  (section 
3004(b)(1)(A)):  (2)  the  Administrator  has 
promulgated  performance  and 
permitting  standards  for  such  facility 
under  Subtitle  C  (section  3004(b)(1)(B): 


and  (3)  a  permit  has  been  issued  under 
section  3005(c). 

The  Agency  is  proposing  that  the 
regulations  promulgated  for  disposal  of 
hazardous  fluids  into  wells  in  Part  146. 
as  they  would  be  amended  in  this 
proposal,  constitute  performance  and 
permitting  standards  for  such  facilities 
as  required  by  section  3004(b)(1)(B).  In 
addition,  EPA  believes  a  UIC  permit 
which  qualifies  as  a  RCRA  permit-by- 
rule  under  40  CFR  270.60  would  satisfy 
the  permit  requirement  of  section 
3004(b)(1)(C).  Finally  a  hearing  on  the 
record  as  required  by  section 
3004(b)(1)(A)  could  be  held  jointly  with 
a  hearing  on  a  petition  under  this 
subpart.  The  Agency  is  asking  for 
comment  on  this  approach. 

The  Agency  believes  that  even  with 
the  proposed  amendments,  the  UIC 
regulations  retain  sufficient  flexibility  to 
handle  the  somewhat  different 
requirements  (particularly  with  regard  to 
monitoring  and  closure/post  closure 
care)  that  would  be  imposed  on 
injection  of  fluids  in  salt  domes,  salt 
beds  or  underground  mines  or  caves. 
The  regulations  as  they  now  stand  have 
been  used  to  issue  permits  for  storage  of 
hydrocarbons  in  salt  domes,  sand 
backfill  operations  in  mines,  and  for  one 
facility  which  proposes  to  emplace  non- 
liquid  hazardous  waste  in  a  salt  dome. 
The  Agency  also  believes  that  the 
proposed  requirements  for 
demonstrating  no-migration  would  be 
appropriate  for  wastes  emplaced  in  such 
formations. 

In  the  Final  Rule  on  Land  Disposal 
Restrictions  published  November  7, 
1986,  the  Agency  made  some 
determinations  regarding  the  scope  of 
the  land  disposal  restrictions  which  are 
applicable  to  injection.  These  are  simply 
repeated  in  this  proposal  for  the 
convenience  of  injection  well  owners 
and  operators  and  of  the  regulators  of 
these  practices. 

The  Agency  has  determined  that  the 
restrictions  limit  the  injection  of  wastes 
after  the  restriction  deadlines,  but  do 
not  apply  to  wastes  injected  prior  to  the 
applicable  dates.  Thus,  wastes  injected 
prior  to  the  statutory  deadlines  for 
restriction  need  not  be  withdrawn  from 
the  injection  zone  for  treatment.  The 
restrictions  do  not  apply  to  wastes 
produced  by  conditionally  exempt  small 
quantity  generators  as  defined  under  40 
CFR  261.5,  but  they  do  apply  to  wastes 
produced  by  small  generators  of  100  to 
1000  kilograms  of  hazardous  wastes  in  a 
calendar  month,  or  to  generators  of 
more  than  1  kilogram  per  month  of  acute 
hazardous  waste. 

The  restrictions  apply  both  to  wells 
authorized  by  rule  and  to  permitted 


wells.  All  permitted  wells  are  subject  to 
the  restrictions  regardless  of  existing 
permit  conditions,  because  the 
provisions  of  RCRA  require  compliance 
by  all  facilities  even  though  the 
requirements  are  not  specifically 
referenced  in  the  permit  conditions. 

3.  CERCLA  Response  Action  and  RCRA 
Corrective  Action  Wastes 

Under  section  3004(e)(3),  Congress 
provided  an  exemption  from  the  land 
disposal  restriction  provisions  for 
disposal  of  contaminated  soil  and  debris 
from  CERCLA  104  and  106  response 
actions  and  RCRA  corrective  actions 
until  November  1988.  CERCLA  and 
RCRA  soil  and  debris  wastes  include, 
but  are  not  limited  to  soils,  dirt  and  rock 
as  well  as  materials  such  as 
contaminated  wood,  stumps,  clothing, 
equipment,  building  materials,  storage 
containers  and  liners.  In  many  cases 
soils  and  debris  will  be  mixed  with 
liquids  or  sludges.  The  Agency  will 
determine  on  a  case-by-case  basis 
whether  all  or  portions  of  such  mixtures 
should  be  considered  soil  or  debris.  It  is, 
therefore,  possible  that  some  of  these 
wastes  could  be  candidates  for  injection 
and  today's  proposal  repeals  the 
statutory  exemption.  All  other  CERCLA 
response  action  wastes  and  RCRA 
corrective  action  wastes  a-e  Subject  to 
the  land  disposal  rule  codified  in  Part 
268  and  proposed  today  in  Part  148. 

C.  General  Requirements 

1.  Definitions 

New  Part  148,  as  proposed,  uses  two 
terms  which  have  not  previously  been 
defined  in  the  UIC  program.  The  first, 
"injection  interval",  is  used  to 
distinguish  that  part  of  the  injection 
zone  into  which  fluids  are  actively 
emplaced,  from  the  remaining  portions 
of  the  injection  zone  which  are 
authorized  to  receive  fluids.  The  second, 
"transmissive  fault"  (or  fransmissive 
fracture),  refers  to  a  fault  or  fracture 
which  has  sufficient  permeability  to 
allow  Piuids  to  move  between 
formations. 

2.  Dilution  Prohibition 

The  proposed  rule  adopts  the 
prohibition  on  dilution  by  reference  to 
§  268.3.  This  section  prohibits  dilution  of 
restricted  wastes  as  a  substitute  for 
treatment  to  achieve  compliance  with 
either  a  treatment  standard  or  in  the 
case  of  the  California  List  to  bring  the 
waste  below  the  statutory  restriction 
level.  In  addition,  §  268.3  also  prohibits 
dilution  of  wastes  to  circumvent  the 
effective  date  of  a  prohibition.  Section 
268.3  is  intended  to  prohibit  dilution  as  a 
means  of  circumventing  the 
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requirements  imposed  by  the  land 
di.sposal  prohibitions.  The  Agency  does 
not  intend  to  prohibit  dilution  which  is 
necessary  to  facilitate  proper  treatment 
(51  FR  40592). 

3.  Case-by-Case  Extensions 

The  proposed  rule  adopts  the 
framework  for  granting  case-by-case 
extensions  to  the  effective  date  of  a 
prohibition  by  reference  to  §  268.5. 
Briefly,  this  section  provides  that  the 
.Agency  will  consider  granting  up  to  a 
one-\ear  extension  (renewable  once)  if 
the  applicant  demonstrates  that  a 
binding  contract  has  been  entered  into 
to  construct  or  otherwise  provide 
alternative  capacity  that  cannot 
reasonably  be  made  available  by  the 
applicable  effective  date  due  to 
circumstances  beyond  that  applicant's 
control.  It  is  important  to  note  that  the 
Administrator  of  EPA  will  be  solely 
responsible  for  granting  these  variances, 
because  these  determinations  must  be 
made  on  a  national  basis.  In  addition,  it 
IS  clear  that  section  3004(h)(3)  of  RCRA 
intends  for  the  Administrator  to  grant 
case-by-case  extensions  after  consulting 
the  affected  States  on  the  basis  of 
national  concerns  which  only  the 
Administrator  can  evaluate.  Therefore, 
States  cannot  be  authorized  for  this 
Hspe(,t  of  the  program  (51  P'R  40618). 

4.  Waste  Analysis  and  Records 

The  proposed  rule  adopts  the  waste 
analysis  and  record-keeping 
requirements  of  Part  268.  by  reference  to 

§  26fi.7.  This  section  is  intended  to 
provide  the  information  necessary  to 
determine  whether  a  waste  is  subject  to 
the  provisions  of  this  Part  and  whether 
it  mieets  the  treatment  requirements  and 
to  follow  prohibited  wastes  from  point 
of  generation  or  point  of  common 
aggregation  through  treatment  to 
disposal.  For  further  explanation  the 
reader  is  referred  to  51  FR  40619  et  seq. 

D  Waste  Specific  Prohibitions — FOOl 
t/irough  F005  Solvent  Wastes 

As  provided  for  in  section  3004(m)  of 
RCRA,  the  Agenf;y  identified  on 
.November  7,  1986,  rule  treatment 
standards  applicable  to  spent  solvent 
wastes  (including  solvent  mixtures) 
FDOl.  F002,  F003.F004  and  F005  based  on 
what  levels  of  treatment  could  be 
achieved  by  Best  Demonstrated 
Available  Technologies  (BDAT)  for 
those  solvents.  We  are  proposing  that 
the  treatment  standards  be  the  same  for 
solvent  wastes  that  are  currently 
injected  and  are  requesting  comment 
from  the  regulated  community  on  this 
approach.  Particularly,  we  are  interested 
in  any  data  that  would  indicate  whether 
some  waste  stream.s  are  currently 


handled  solely  by  injection  and  whether 
some  waste  streams  could  not  be 
treated  to  the  specified  levels.  Today's 
rule  proposes  effective  dates  for  these 
spent  solvent  wastes  based  on  the 
availability  of  alternative  capacity  to 
treat  the  volumes  that  are  currently 
injected. 

Today's  proposal  does  not  propose 
effective  dates  for  the  commercial 
chemical  products,  manufacturing 
chemical  intermediates,  and  off- 
specification  commercial  chemical 
products  (P  and  U  wastes)  listed  at 
§  261.33  that  would  otherwise  be  listed 
as  F001-F005  spent  solvent  wastes. 
These  wastes  will  be  addressed 
simultaneously  for  all  forms  of  land 
disposal  according  to  the  schedule 
promulgated  on  May  28, 1986  (51  FR 
19300).  This  proposal  also  does  not 
cover  the  four  newly  listed  solvents  in 
the  F0G1-F005  listing  which  were  added 
after  the  date  of  enactment  of  the  1984 
amendments  to  RCRA:  benzene,  2- 
ethoxyethanol,  2-nitropropane,  and 
1,1,2-trichloFoethane  (51  FR  6538).  The 
Agency  is  currently  gathering  data  to 
characterize  and  evaluate  these  wastes. 
Decisions  on  these  additional  solvents 
will  be  included  with  the  first  group  of 
scheduled  wastes. 

Treatment  standards  were 
promulgated  in  the  November  7, 1986 
rule  for  the  following  F001-F005 
constituents: 
Acetone 
n-Butyl  alcohol 
Carbon  disulfide 
Carbon  tetrachloride 
Chlorobenzene 

Cresols  (and  cresylic  acid) 

Cyclohexanone 

1,2-Dichlorobenzene 

Ethyl  Acetate 

Ethylbenzene 

Ethyl  ether 

Isobutanol 

Methanol 

Methylene  chloride 

Methyl  ethyl  ketone 

Methyl  isobutyl  ketone 

Nitrobenzene 

Pyridine 

Tetrachloroethylene 

Toluene 

1,1,1-Trichloroethane 

l,l,2-Trichloro-l,l,2-trifluoroethane 

Trichloroethylene 

Trichlorofluoromethane 

Xylene. 

In  the  November  7. 1986  rule,  the 
Agency  estimated  that  a  total  quantity 
of  2,481  million  gallons  of  low 
concentration  (less  than  one  percent) 
solvent  wastes  which  were  not  injected 
at  that  time  would  require  some  form  of 
wastewater  treatment.  The  Agency  also 


estimated  that  only  2.102  million  gallons 
wastewater  treatment  capacity  was 
available  and,  therefore,  granted  a  two- 
year  national  variance  for  spent  solvent 
wastewaters.  Data  available  to  the 
Agency  indicates  that  approximately 
909  million  gallons  of  spent  F001-F005 
solvents  were  injected  in  1986.  Of  these, 
approximately  885  million  gallons 
contain  solvents  in  excess  of  the 
concentrations  in  §  268.41  and  would 
require  wastewater  treatment  to  meet 
the  standard. 

The  Agency  expects  that  wastes  from 
corrective  action  activities  mandated  by 
section  3004(u)  will  place  substantially 
increased  demands  on  available 
treatment  capacity,  although  it  is 
difficult  to  quantify  these  demands. 
Nevertheless,  the  Agency  currently 
anticipates  final  rules  under  section 
3004(u)  to  be  published  in  the  later  half 
of  1988,  and  expects  the  additional 
quantity  of  wastes  resulting  from  this  to 
overwhelm  existing  capacity,  even 
considering  any  increased  treatment 
capacity  that  might  become  available  as 
facilities  meet  the  minimum  technology 
requirements  of  3004(o).  Based  on  these 
data,  EPA  is  proposing  a  two-year 
national  variance  for  injected  spent 
solvent  wastes,  as  initially  generated, 
containing  less  than  one  percent  total 
F001-F005  solvent  constituents  which 
are  disposed  of  by  injection  in  Class  I 
wells.  The  Agency  is  currently  in  the 
process  of  reviewing  data  on  available 
capacity  and  this  two-year  variance  is 
subject  to  revision  based  on  updated 
capacity  determinations.  In  this 
proposal,  EPA  is  also  requesting 
comment  on  its  estimate  of  currently 
injected  volumes. 

At  this  time,  EPA  has  no  information 
indicating  that  other  types  of  solvent- 
containing  wastes  are  injected. 
Therefore,  restricting  these  wastes  from 
injection  should  not  have  a  significant 
effect  on  the  need  for  treatment 
capacity,  and  the  Agency  is  proposing 
that  the  restrictions  become  effective  for 
all  other  wastes  containing  F001-F005 
constituents  on  August  8. 1988.  The 
Agency  is  soliciting  information  from  the 
regulated  community  on  whether  such 
wastes  are.  in  fact,  injected  and,  if  so,  in 
what  volumes.  If  available  data 
warrants,  EPA  will  revise  the  effective 
date  accordingly. 

E.  Waste  Specific  Prohibitions — Dioxin- 
Containing  Wastes 

The  Agency  identified  in  the 
November  7, 19B6  rule  treatment 
standards  applicable  to  wastes 
identified  by  the  hazardous  waste  codes 
F020,  F021,  F022,  F023,  F026,  F027,  and 
F028.  The  Agency  has  granted  a  two- 
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year  variance  to  the  effective  date  of  the 
restrictions  for  these  wastes  based  on 
lack  of  capacity.  Current  data  available 
to  the  Agency  show  that  no  dioxin- 
containing  wastes  are  currently  being 
injected.  Restricting  the  injection  of 
these  wastes  would  ha\e  a  negligible 
effect  on  availability  of  treatment 
capacity.  Therefore,  EPA  is  not 
proposing  to  grant  a  national  variance  to 
the  effective  date  of  the  ban  for  injection 
of  these  wastes.  The  effective  date  of 
the  restrictions  is  proposed  to  be  August 
8,  1988.  VVe  are  soliciting  comment  from 
the  regulated  community  on  whether 
such  wastes  are  in  fact  injected. 

F.  Other  Wastes  With  an  August  8.  1988, 
Statutory  Deadline 

Solvents  and  dioxins  are  not  the  only 
wastes  for  which  the  statute  establishes 
an  August  8, 1988,  deadline.  RCRA 
section  3004(f]  also  addresses  injection 
of  wastes  known  as  "California  List" 
xvastes.  The  Agency  proposed  an 
approach  for  handling  restrictions  of 
these  wastes  on  December  11.  1986  (51 
FR  44714  et  seq.).  A  Notice  of  Data 
Availability  and  Request  for  Comment 
was  published  on  June  11, 1987  (52  FR 
22356  et  seq.].  This  notice  announced 
some  changes  to  the  proposal  and 
requested  comment  on  the  issue  of 
whether  the  liquid  hazardous  wastes 
prohibited  under  section  3004(d)  of 
RCRA  are  determined  to  be  liquids  or 
nonliquids  at  the  point  of  disposal  or  at 
the  point  of  generation  or  common 
aggregation.  The  notice  also  indicated 
that  the  Agency  did  not  believe  that 
national  2-year  variances  would  be 
necessary  for  Halogenated  Organic 
Compounds  (HOCs)  because  the 
Agency's  estimates  are  that  these 
wastes  are  generated  in  low  volumes 
and  most  of  these  wastes  are  believed  to 
contain  less  than  the  statutory  HOC 
prohibition  level. 

The  Agency  also  believes  that  there  is 


some  commercial  capacity  available  to 
treat  these  wastes  (51  FR  40614).  These 
assumptions  are  based  on  the  volume  of 
HOC  wastewaters  currently  handled  in 
surface  facilities.  However,  data 
available  to  the  Agency  indicated  that 
approximately  85  million  gallons  of 
HOC-containing  wastes  are  injected 
yearly.  The  Agency  is  soliciting 
comments  on  these  data  in  order  to 
make  a  determination  of  availability  of 
alternative  capacity  for  injected  wastes. 
Similarly  the  notice  indicated  that  the 
Agency  does  not  believe  that  it  is 
necessary  to  grant  a  national  capacity 
variance  for  the  California  List,  metal, 
cyanide,  and  corrosive  wastes,  given  the 
relative  ease  with  which  treatment  can 
be  conducted  and  tank  capacity  can  be 
installed.  The  notice  did  indicate 
concern  that  certain  large  volume  flows 
might  pose  a  capacity  problem.  Data 
available  to  the  Agency  indicates  that 
approximately  3  billion  gallons  of  these 
wastes  are  injected  yearly  at 
concentrations  above  the  statutory  level. 
The  Agency  solicits  comments  on  these 
data  and  on  availability  of  alternative 
capacity,  A  final  regulation  restricting 
these  wastes  from  disposal  in  facilities 
other  than  injection  wells  was 
promulgated  on  July  8, 1987  (52  FR  25760 
et  seq.].  This  final  regulation  affects  the 
way  in  which  restrictions  on  injection  of 
these  wastes  are  handled  and  we  are 
hereby  requesting  comment  on  its 
appropriateness  for  deep  wells.  The 
Agency  is  also  planning  to  publish  a 
Notice  of  Data  Availability  regarding 
the  California  List  metals  in  August 
1987,  which  discusses  BDAT  for  these 
metals.  The  Agency  will  develop  a 
proposal  for  dealing  with  injection  of 
California  List  wastes  based  on  these 
forthcoming  documents  and  comments 
on  this  proposal,  and  will  propose 
treatment  levels  and  effective  dates  for 
California  List  wastes  as  expeditiously 
as  possible.  In  addition,  decisions  on  the 


first  third  of  wastes  listed  pursuant  to 
section  3004(g)  must  also  be  made  by 
August  8, 1988.  The  Agency  is  currently 
working  on  determining  BDAT  for  these 
wastes  and  examining  availability  of 
alternative  capacity.  A  proposal, 
including  determinations  for  injection 
wells  should  be  published  by  the  end  of 
this  year. 

G.  Petition  Standard  and  Procedures 

The  statute  provides  that  after  each 
prohibition  deadline,  untreated 
hazardous  waste  can  be  injected  only  if 
such  injection  has  been  determined  to 
be  protective  of  human  health  and  the 
environment.  Under  section  3004(g),  the 
statute  further  specifies  that  such  a 
determination  can  only  be  m.ade  upon  a 
demonstration  that,  to  a  reasonable 
degree  of  certainty,  there  will  be  no 
migration  of  hazardous  constituents 
from  the  disposal  unit  or  injection  zone 
for  as  long  as  the  wastes  remain 
hazardous. 

1.  Implementation  of  the  No-Migration 
Standard 

This  proposal  considers  how  this 
standard  should  be  applied  in  the 
narrow  context  of  injection  wells  where 
both  the  technology  and  the  setting  are 
radically  different  from  other  forms  of 
land  disposal.  It  also  takes  into 
consideration  the  fact  that  injection 
wells  are  also  governed  by  the  Safe 
Drinking  Water  Act  (SDWA). 
Regulations  under  SDWA  prohibit  the 
migration  not  only  of  the  injected 
wastes,  but  also  of  naturally-occurring 
fluids,  such  as  brines,  into  underground 
sources  of  drinking  water. 

(a)  Background.  Deep-well  injection 
uses  geologic  formations  as  both 
repositories  and  containment  systems 
for  injected  wastes.  The  containment 
system  must  protect  ground  water  and 
surface  water  resources.  Neither  lateral 
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movpment  within  the  intended 
repository  nor  downward  movement  is  a 
concern  to  the  L'lC  program. 

The  legislative  history  of  the  1984 
HSWA  amendments  states  that  "[i]n 
determining  appropriate  confinement 
from  which  migration  shall  not  be 
allowed  to  occur  the  terms  disposal  unit 
or  injection  zone  should  be  construed 
...  in  terms  of  the  overall 
en\.  ironmental  integrity  of  the  disposal 
practice,  keeping  in  m.ind.  in  particular, 
the  potential  for  contamination  of 
ground  water  or  surface  water  resource" 
(S.  Kept.  284  98th  Cong.  1st  Sess.  at  15). 
The  legislative  history  further  indicates 
thdt  Congress  intended  the  statutory 
term  "injection  zone"  to  match  the 
regulatory-  definition  in  40  CFR  146.3. 
That  regulatory  definition  is  very  broad: 
"a  geological  formation,  group  of 
formations  or  part  of  a  formation 
receiving  fluids  through  a  well."  The 
current  UIC  regulations  place  very  few 
limits  on  the  specific  portion  of  the 
subsurface  that  can  be  included  in  the 
injection  zone.  Hazardous  waste 
injection  can  only  take  place  below  the 
lowermost  formation  cjntaining  within 
one-quarter  mii«  of  the  well  bore  an 
ur.derground  source  of  drinking  water 
(l.SDW)  (40  CFR  144.3).  The  regulations 
also  implicitly  req'iire  a  confining  zone, 
defined  as  "a  geological  formation, 
group  of  formations  or  part  of  a 
formation  that  is  capable  of  limiting 
fluid  movement  above  an  injection 
zone."  Under  the  UIC  regulations  this 
confining  zone  could  include  only  the 
formation  directly  below  the  USDVVs 
and  all  formations  below  that  could  be 
considered  part  of  the  injection  zone. 
The  term  formation,  itself,  may  refer  to 
large  portions  of  the  subsurface.  Thus, 
the  perm.it  writer  has  considerable 
latitude  in  designating  an  injection  zone. 
As  explained  below,  this  flexibility 
arises  from  the  nature  of  geologic 
form.ations. 

Geologic  formations,  such  as  the  ones 
encountered  in  the  Gulf  Coast  Basin  are 
often  several  hundred  feet  thick  (Refs.  1, 
2.  3).  Over  such  thicknesses,  variations 
in  the  properties  of  the  formation 
usually  occur,  particularly  variations  in 
lithology  such  as  the  interfingering  of 
sands  and  shales.  Accompanying  the 
lithological  changes  are  variations  in 
permeability,  porosity  and  hydraulic 
conductivities  (Refs.  4,  5.  6). 

The  UIC  permits  usually  identify  one 
ormore  discrete  intervals  within  these 
form.ations  into  which  the  well  can  be 
completed,  i.e..  intervals  or  strata  into 
which  the  fluids  will  exit  from  the  well 
through  screens  or  casing  perforations. 
These  intervals  usually  are  the  ones 
exhibiting  the  greatest  hydraulic 


conductivity  and  will  allow  fluids  to 
move  easily  out  of  the  well.  However, 
by  also  identifying  entire  geologic 
formations  as  the  injection  zone  (rather 
than  the  smaller  injection  intervals), 
many  permits  include  within  their 
designation  of  injection  zone  sufficient 
material  above  the  highly  permeable 
injection  interval  to  more  than  contain 
the  fluid  flow  from  upward  movement 
due  to  the  gradient  created  by  the 
pressures  of  injection. 

During  the  regulatory  negotiation 
process,  environmental  groups  were 
concerned  that  a  permit  writer  could 
include  the  entire  subsurface  within  the 
current  regulatory  definition  of  confining 
zone.  As  discussed  below  under 
"Proposed  Additional  Siting 
Requirements,"  these  proposed 
regulations  address  these  concerns 
through  a  provision  which  says  that  for 
every  foot  of  upward  movement  allowed 
within  the  injection  zone  itself,  there 
would  be  four  feet  of  additional 
confining  material  above  the  injection 
zone  and  ten  feet  of  distance  from  the 
top  of  the  injection  zone  to  the  base  of 
any  USDW.  Thus,  a  permit  writer,  in 
addition  to  using  his  best  professional 
judgment  of  the  geologic  features,  would 
be  constrained  from  defining  areas  of 
the  subsurface  as  injection  zone  unless 
they  were  sufficiently  deep.  The 
rationale  for  this  approach  and  the 
specifics  are  outlined  below.  Under 
today's  proposal,  the  injection  zone 
itself  must  be  cjomprised  of  materials 
that  will  be  appropriate  to  contain  the 
injected  wastes. 

Flow  and  transport  mechanisms.  In 
determining  the  potential  for  movement 
of  injected  fluids,  one  must  consider 
what  will  happen  during  and  after 
injection.  During  and  immediately  after 
injection,  injection  pressures  create  a 
gradient  in  the  injection  zone  which  will 
tend  to  move  the  waste  upward.  The 
magnitude  of  this  movement  is 
influenced  by  the  amount  of  pressure 
build-up  which  in  turn  is  dependent 
principally  on  the  permeability, 
thickness  and  porosity  of  the  injection 
zone,  particularly  of  the  injection 
interval.  In  order  for  the  waste  to  move 
upward  the  pressure  build-up  must 
overcome  the  forces  that  would  tend  to 
keep  the  fluids  down,  principally  the 
hydrostatic  pressure  of  the  overlying 
formations  and  the  resistance  to  flow  of 
the  confining  zone  which  is  a  function  of 
its  permeability  and  thickness.  In  other 
words,  given  two  injection  formations 
with  equal  pressure  build-ups  but 
different  confining  zones,  the  magnitude 
of  movement  within  the  injection  zone 
above  the  injection  interval  will  be 
greater  where  the  confining  zone  is 


thiijner  or  more  permeable.  The  Agency 
estimates  that  in  appropriate 
hydrogeologic  settings  the  magnitude  of 
this  pressure  induced  movement  should 
be  in  the  order  of  tens  of  feet  at  the  well 
bore,  where  pressure  is  the  greatest,  and 
becomes  insignificant  within  a  few 
hundred  feet  from  the  well  bore. 

Another  avenue  for  upward 
movement  during  the  pressurized  phase 
would  be  through  vertical  conduits 
linking  the  injection  zone  with  overlying 
formations.  This  movement  through 
conduits  is  one  of  EPAs  major  concerns 
with  regard  to  possible  migration  from 
injection  zones.  Accordingly,  EPA  is 
proposing  strengthened  area  of  review 
and  corrective  action  requirements  for 
improperly  plugged  or  completed  wells 
at  §§  146.63  and  148.64  as  conditions  for 
an  exemption  from  the  land  disposal 
restrictions. 

After  injection  is  terminated,  natural 
conditions  are  reestablished  in  a  matter 
of  a  few  years.  Once  the  pressure  drive 
is  removed,  the  injected  fluids  will 
behave  in  the  same  manner  as  the  in- 
place  fluids.  This  naturally-occurring 
fluid  flow  in  deep  reservoirs  is  usually 
extremely  slow,  and  can  only  be 
m.easured  in  geologic  time-frames.  This 
slow  movement  of  fluids  is  evidenced  by 
the  composition  of  the  fluids  contained 
in  these  formations  (Ref.  7,  8,  9).  The 
upward  movement  is  practically  non- 
existent. Lateral  movement  within  the 
injection  zone  itself  is  also  very  slow 
and  should  be  of  no  concern.  Any  near- 
well  point  of  discharge  from  the 
injection  zone  such  as  a  large 
displacement  fault  or  an  outcrop  of  the 
injection  zone  should  be  readily 
identifiable  by  analysis  of  regional 
geology.  The  Agency  believes  that  in 
most  cases  deep  wells  will  be  able  to 
contain  the  wastes  from  points  of 
discharge  for  geologic  times.  For 
example,  the  United  States  Geological 
Survey  (USGS)  estimated  potential 
travel  time  of  wastes  injected  near 
Pensacola,  Florida  (Ref.  10).  In  that 
study,  USGS  modeled  travel  time. 
assuming  indefinite  injection,  of 
displaced  saline  water  and  injection 
fluids  to  three  points  of  "hydrogeologic 
interest":  a  major  fault,  a  point  where 
water  in  the  injection  zone  becomes 
brackish,  and  a  point  where  the 
injection  zone  underlies  a  major  water 
supply,  but  is  separated  from  it  by  a  clay 
confining  zone. 

The  report's  findings  are  grossly  over- 
estimated since  they  assume  indefinite 
injection.  They  show,  however,  that 
even  under  such  unlikely  circumstances 
it  would  take  between  1,800  and  5,800 
years  for  the  displaced  injection  fluids, 
preceding  the  waste  front  to  reach  these 
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potential  points  of  discharge.  If  a  more 
realistic  assumption  of  a  30  to  60  years 
injection  period  had  been  used,  travel 
time  would  have  exceeded  10.000  years. 
If  this  were  not  the  case,  these  facilities 
could  not  make  a  demonstration  of  no 
fluid  movement,  in  most  cases,  however, 
the  Agency  believes  that  there  is  no 
point  of  discharge  for  these  deep 
formations.  This  can  be  demonstrated 
by  such  evidence  as  pressure  jjradients 
in  the  formations,  presence  of  oil  traps 
along  major  faults,  and  the  age  or 
composition  of  injected  fluids. 

Another  transport  mechanism, 
molecular  diffusion,  is  not  pressure 
related  and  will  occur  regardless  of  the 
pressure  gradient.  Ehiring  the  pressure- 
driven  ptidse  of  fluid  movement 
molecular  diffusion  is  negligible. 
However,  after  injection  pressure 
dissipates  under  the  almost  static 
conditions  that  prevail  in  deep 
formations,  molecular  diffusion  beconves 
t!ie  dominant  force  for  transport  of 
molecules.  The  Agency  believes, 
however,  that  the  amount  of  transport 
caused  by  molecnilar  diffusion  would  be 
negligible  in  most  cases.  First,  there 
would  be  a  concurrent  diminution  in 
concentrations.  Second,  the  types  of 
strata  that  need  to  be  present  m  the 
injection  zone  in  order  to  stop  pressure 
driven  movement  have  very  low 
molecular  diffusion  coefficients  and 
would  considerably  slow  down 
molecular  diffusion  givnng  tiDje  for  other 
degradation  phenomena  to  take  place. 
Consequently  EPA  believes  that 
injection  zones  which  properly  contain 
wastes  from  pressurized  fluid  movement 
w:ii  also  not  allow  hazardous  levels  of 
wastes  to  migrate  beyond  the  injection 
zone  due  to  molecular  diffusion. 
Accordingly,  m  the  petition 
demonstrations  proposed  below  an 
applicant  would  not  need  to  address 
molecular  diffusion.  EPA  is  thus 
proposing  a  regulatory  determination 
that  migration  of  hazardous  levels  of 
constituents  would  rjot  leave  an 
injection  zone  due  to  molecular 
diffusion.  The  Agency  solicits  comment 
on  this  approach. 

Waste  transformatjon  mechari.'sms. 
1  he  Agency  has  reviewed  the  bterature 
and  found  good  evidence  that  wastes 
get  transformed  in  the  injection  zones 
(Ref.  11. 12].  This  evidence  mcludes 
some  field  data  from  wells  where 
injected  fluids  were  back-flushed  or 
reached  monitoring  wells. 

For  example,  in  a  case  of  injection  of 
organic  nitrile  compounds  and  nitrate, 
chemical  analyses  from  backflow  of  the 
injection  wells  and  from  a  nearby 
monitor  well  indicated  that  organic 
carbon  compounds  were  converted  to 


carl)on  dioxide,  and  the  nitrate  was 
reduced  to  elemental  nitroeen.  These 
microbiological  transformations  were 
virtually  complete  within  a  short 
distance  from  the  injection  wells  and 
took  place  in  a  matter  of  a  few  months 
to  a  few  years.  In  another  case  of 
relatively  shallow  injection,  waste- 
aquifer  interactions  were  determined  by 
using  observation  wells  located  1,500 
and  2.000  feet  from  the  injection  wells. 
These  showed  that  organic  acids  in  the 
waste  precipitated  out  of  solution  by 
complexing  with  iron  and  manganese 
oxides  present  in  the  host  formation.  In 
addition,  the  aquifer  mineral 
constituents  sorbed  most  organic 
compounds.  The  study  also  showed  that 
biochemical  waste  transformation 
occurred. 

The  Agency  has  reviewed  and 
analyzed  the  literature  on  the  subject. 
There  is  evidence  of  chemical 
t.-ansformation  by  hydrolysis  which 
shows  that  the  half-life  of  many  organics 
is  in  the  order  of  days  to  tens  or 
hundreds  of  years  (Ref.  13, 14).  There  is 
also  evidence  of  anaerobic  bacterial 
degradation  of  many  organirs  (Ref.  15, 
16,  17,  18. 19).  Metals  and  some  organics 
will  be  adsorbed  to  clays  |Ref.  20,"21.  22) 
end  others  will  form  insoluble  salts  (Ref. 
23,  24.)  and  be  immobilized  in  the 
injection  zone.  The  Agency  is 
conducting  several  studies  to  better 
characterize  the  extent  of  waste 
transformation  in  typical  injection 
settings.  The  results  of  these  studies 
should  be  available  for  the  Agency's 
ccmsideration  before  promulgation  of 
these  regulations  At  this  time,  although 
the  rates  and  pathways  for  these  waste 
transformations  are  not  well 
established,  the  Agency  believes  that 
sufficient  evidence  exists  that  wastes 
will  be  immobilized  or  transformed 
withm  periods  of  days  to  hundreds  of 
years  to  give  confidence  that  a  10.000 
year  residence  time  in  the  injection  zor>e 
would  be  sufficient  to  render  the  waste 
non-hazardous. 

(b]  Proposed  petition  standard.  EPA 
considers  the  appropriate  petition 
standard  to  require  that,  to  a  reasonable 
degree  of  certainty,  an  applicant 
demonstrate  that  there  will  be  no 
migration  of  hazardous  constituents 
f:om  the  disposal  unit  or  injection  zone 
f.ir  as  long  as  the  waste  remains 
hazardous  (RCR.A  section  30(>J  (d).  (e), 
and  (gl).  The  Agency  is  proposing  that  a 
no  migration  petition  for  injection  wells 
can  satisfy  the  statutory  and  regulatory 
requirements  in  either  of  two  ways. 

(1)  The  applicant  could  demonstrate 
that  waste  constituents  would  not 
migrate  from  the  injection  zone  in 
hazardous  concentrations.  In  taking  this 


position,  the  Agency  is  equating  the 
statutory  reference  to  waste  remaining 
hazardous  in  RCRA  section  3004  (d).  (e] 
and  (g)  with  the  levels  and  nature  of 
constituents  migrating  from  the  unit.  The 
alternative  construction  of  the  statutory 
language  is  that  EPA  must  not  allow  any 
molecule  of  hazardous  constituents  to 
migrate  from  the  unit  while  the  waste 
within  the  unit  remains  hazardous. 
Under  this  interpretation,  when  the 
waste  constituents  within  the  unit 
diminish  in  concentration  to  levels 
below  what  EIP.^  considers  hazardous, 
all  of  the  waste  may  migrate  beyond  the 
unit  boundary.  EPA  believes  the  first 
interpretation  is  the  most  logical  reading 
of  the  statute,  given  that  the 
environmental  concern  is  whether 
hazardous  levels  of  constituents  leave 
the  unit  and  not  whether  hazardous 
levels  remain  in  the  unit. 

Ordinarily  the  term  "hazardous 
constituents"  has  no  regulatory  effect 
unless  concentrations  are  also 
considered.  Thus,  the  use  of  the  term 
"hazardous  constituents"  under  EPA's 
interpretation  of  RCR.^  sections  3004 
(d),  (e),  and  (g)  is  consistent  with  EPA"s 
rules  and  policies  for  listing  and 
delisting  hazardous  wastes  as  well  as 
cleanup  standards.  The  listing 
procedures,  for  example,  make  clear 
that  solid  waste  containing  any  of  the 
hazardous  constituents  listed  in  40  CFR 
261  Appendix  VIII  might  be  termed 
hazardous  considering,  among  other 
factors,  the  concentration  of  the 
constituent  in  the  waste  (40  CFR  261 .11) 
(See  also  the  delisting  rules  at  40  CFR 
260.22:  the  Clean  Closure  rule  (52  FR 
8704,  March  19,  1987);  and  the 
groundwater  cleanup  rules  at  40  CFR 
264.94(a)  (2)  and  (3)). 

EPA  is  today  proposing  that 
applicants  must  show  that  before  any 
injected  fluids  leave  the  injection  zone 
the  wastes  would  not  be  considered 
hazardous  and  would  not  contain 
hazardous  constituents  which  would 
result  in  a  threat  to  human  health  or  the 
environment.  Accordingly,  attenuation 
due  to  fate  and  transport  outside  the 
injection  zone  could  not  be  part  of  a 
demonstration.  The  Agency  is  proposing 
to  grant  an  exemption  only  if  the 
petitioner  showed  that  any  hazardous 
constituents  would  not  leave  the 
injection  zone  in  concentrations  higher 
than  Agency-recommended  health- 
based  limits  which  have  undergone  peer 
review  by  the  Agency  and  are  used  in 
delisting  decisions  and  for  clean  closure 
demonstrations  (52  FR  8704,  March  19. 
1987).  At  the  present  time  these  include 
Maximum  Contaminant  Levels 
(promulgated  pursuant  to  the  Safe 
Drinking  Water  Act),  water  quality 
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standards  and  criteria  (Ambient  Water 
Quality  Criteria  45  FR  79318.  November 
28.  1980:  49  FR  5831.  February  15,  1984: 
50  FR  30784,  )uiy  29, 1985).  health-based 
limits  based  on  verified  reference  doses 
(RfDs)  developed  by  the  Agency's  Risk 
Assessment  Forum  (Verified  Reference 
Doses  of  USEPA,  ECAO-CI.\-475, 
January  1986)  and  Carcinogenic  Potency 
Factors  (CPF)  developed  by  the 
Agency's  Carcinogenic  Assessment 
Group  to  be  used  to  determine  exposure 
at  a  given  risk  (Table  9-11.  Health 
Assessment  Document  for 
Tetrachloroethylene  (Perchlorefhylene) 
USEPA,  OHEA/600/8-«2/005F.  July 
1985)  or  site-specific  Agency-approved 
public  health  advisories  issued  by  the 
Agency  for  the  Toxic  Substance  and 
Disease  Registry  of  the  Center  for 
Disease  Control.  Department  of  Health 
and  Human  Services. 

The  Agency  is  currently  compiling 
toxicity  information  on  many  of  the 
hazardous  constituents  contained  in 
Appendix  VllI  to  Part  261.  An  applicant 
would  be  required  to  check  with  the 
Office  of  Solid  Waste,  Characterization 
and  Assessment  Division,  Technical 
Assessment  Branch  (202)  382-4761  for 
the  latest  toxicity  information.  However, 
for  some  hazardous  constituents, 
formally  recommended  exposure  limits 
do  not  yet  exist.  If  no  .'\gency 
recommended  exposure  limits  exists  for 
a  hazardous  constituent,  EPA  is 
proposing  that  an  applicant  show  that 
the  concentration  of  that  constituent 
would  be  reduced  to  at  least  three 
orders  of  magnitude  below  detection 
levels  at  the  edge  of  the  injection  zone. 

The  Agency  recognizes  that  three 
orders  of  magnitude  below  detection  is  a 
very  conservative  cutoff  for  determining 
when  a  constituent  that  lacks  a  formal 
exposure  limit  is  no  longer  hazardous. 
The  Agency  chose  such  a  conservative 
cutoff  in  recognition  of  the  difficulties 
associated  with  effectively  monitoring 
for  releases  from  injection  wells, 
instituting  corrective  action  to  control 
releases  should  they  occur,  and 
modeling  the  exact  behavior  of 
contaminants  in  injection  zones.  These 
difficulties  in  predicting,  detecting,  and 
responding  to  releases  from  injection 
wells,  particularly  when  compared  to 
surface  disposal  facilities,  justify  the  use 
of  conservative  safeguards.  Accordingly, 
the  Agency  is  adopting  a  highly 
conservative  approach  for  ensuring 
protectiveness  at  underground  injection 
facilities. 

Consistent  with  EPA's  March  19. 1987, 
rule  for  clean  closure  (52  FR  8704),  an 
applicant  would  also  need  to 
demonstrate  that  wastes  deemed 
hazardous  due  to  the  characteristic  of 


extraction  procedure  (EP)  toxicity  would 
not  migrate  beyond  the  injection  zone  at 
concentrations  above  Agency 
recommended  limits.  In  addition  to  the 
above  demonstrations  an  applicant 
would  also  be  required  to  show  that 
waste  deemed  hazardous  due  to  the 
characteristics  of  ignitability  under  40 
CFR  261.21,  corrosivity  under  40  CFR 
261.22.  or  reactivity  under  40  CFR  261.23 
would  not  display  these  characteristics 
beyond  the  injection  zone.  For  example, 
acid  wastes  may  be  neutralized  by  the 
formation  with  which  they  come  in 
contact  or  buffered  by  the  native  brines. 
Such  neutralization  occurring  at  well 
sites  have  been  reported  in  the  literature 
(Refs.  25,  28,  27,  28,  29,  30), 

All  of  the  above  demonstrations 
could,  under  this  proposal,  be 
accomplished  by  demonstrating  that  the 
constituents  would  be  transformed  to 
non-hazardous  by-products,  or  that 
concentrations  would  be  reduced  by 
retardation,  partition  or  other  physical 
mechanism  within  the  injection  zone 
itself-  For  the  purposes  of  making  the 
demonstration  an  applicant  need  not 
account  for  constituents  which  were 
present  in  the  formation  fluid  prior  to 
injection, 

(2)  Alternatively,  the  applicant  could 
attempt  to  demonstrate,  using  flow  and 
transport  models,  that  the  site 
conditions  are  such  that  injected  fluids 
would  not  niigrate  vertically  upward  out 
of  the  injection  zone  or  migrate  within 
the  injection  zone  to  a  point  of  discharge 
over  a  time  span  of  10,000  years. 
The  Agency  is  proposing  this 
approach  because  of  its  belief  that 
demonstrations  based  on  fluid-flow  can 
be  more  readily  prepared  and  reviewed 
since  fluid-flow  in  deep  formations  is 
fairly  well  understood,  and  can  be 
reasonably  estimated  using  models 
which  have  been  developed  for  the 
petroleum  industry  or  the  Department  of 
Energy  nuclear  waste  isolation 
programs.  On  the  other  hand 
demonstrations  of  waste  transformation 
would,  in  most  cases,  be  more  difficult 
to  make  and  review  because  the  state  of 
knowledge  in  that  area  is  not  as 
advanced. 

However,  in  determining  the  absence 
of  fluid  movement,  EPA  believes  that  it 
is  necessary  to  set  some  limits  for 
running  the  analyses.  As  stated  above, 
naturally-occurring  fluid  flow  in  deep 
reservoirs  is  extremely  slow  if  not 
negligible,  and  is  measured  in  geologic 
timeframes  (i.e.,  millions  of  years),  but  it 
does  occur.  In  most  cases,  the  only 
significant  movement  will  be  that  due  to 
the  pressure  gradient  caused  by  the 
facility.  Post-closure,  injected  fluids  will 
move  at  the  same  rate  as  the  native 


brines,  that  is  at  barely  perceptible 
velocities.  The  Agency  considered 
limiting  the  demonstration  to  a  showing 
of  no  movement  out  of  the  injection  zone 
due  to  the  injection-induced  pressure, 
based  on  the  fact  that  fluid  movement 
out  of  these  deep  formations  is 
negligible  and  that  whatever  natural 
movement  is  taking  place  is  not 
endangering  human  health  regardless  of 
the  quality  of  the  native  brines. 
However,  because  of  those  few  cases 
where  a  natural  vertical  gradient  may 
exist,  the  Agency  believes  that  it  is  more 
prudent  to  require  that  the 
demonstration  include  some  analysis  of 
post-injection  movement.  There  is  a 
need,  however,  to  limit  this  analysis  in 
time,  since  modeling  for  geologic  times 
would  not  provide  additional  protection, 
given  the  limitations  outlined  below. 

The  Agency  is  proposing  to  use  a 
10.000  year  time  frame  for  these 
analyses  for  two  reasons.  First,  EPA 
believes  that,  with  a  reasonable  degree 
of  certainty,  formations  which  contain 
injected  fluids  for  such  a  time  period 
will,  in  fact,  provide  containment  over 
the  very  long  term  (Ref.  31).  Using  data 
available  to  the  Agency  and  an 
analytical  model  described  in  the 
support  document  entitled  "Modeling  of 
Representative  Injection  Sites,"  EPA  has 
examined  sites  currently  used  for 
injection  of  hazardous  wastes  (Ref.  32). 
This  analysis  has  shown,  using 
reasonable  worst  case  assumptions 
where  data  were  not  available,  that  it  is 
not  atypical  for  the  injected  fluids  to 
move  only  a  few  tens  of  feet  above  the 
injection  stratum  during  the  pressurized 
phase  of  fluid  flow.  Post-closure  upward 
movement  would  be  dominated  by 
molecular  diffusion  as  long  as  the 
vertical  pressure  gradient  was  smaller 
than  0.1  psi/ft. 

In  promulgating  the  high-level 
radioactive  waste  disposal  regulations 
under  the  Nuclear  Waste  Policy  Act,  the 
Agency  stated  its  belief  that  "a  10,000 
year  period  is  long  enough  to  encourage 
use  of  disposal  sites  with  natural 
characteristics  that  enhance  long-term 
isolation"  (50  FR  38073)  and  that  "a 
disposal  system  capable  of  meeting  the 
proposed  containment  requirements  for 
10,000  years  would  continue  to  protect 
people  and  the  environment  well 
beyond  10,000  years."  (50  FR  38076.) 
Similarly,  EPA  believes  that  injection 
zones  that  contain  fluids  for  10,000  years 
are  likely  to  contain  them  for  much 
longer.  In  developing  the  high-level 
radioactive  waste  regulations  the 
Agency  took  comment  on  the  10,000- 
year  period  and  had  a  special  panel  of 
the  Science  Advisory  Board  (SAB) 
review  the  proposed  time  frame  (Ref, 
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33).  The  S/VB  endorsed  EPA's  choice 
stating  that  "Modeling  for  the  time 
periods  involved  .  .  .  required  extension 
of  such  .  .  .  techniques  well  beyond 
usual  extrapolation,  however,  the 
extension  for  10,000  years  can  be  made 
with  reasonable  confidence.  Also,  the 
period  10.000  years  is  likely  to  be  free  of 
major  geologic  changes  such  as 
volcanism  or  renewed  glaciation."  The 
degree  of  con^^jdence  in  modeling  much 
longer  time  periods  becomes  much  less 
end  modeling  the  subsurface 
environment  without  regard  to  probable 
major  surface  changes  becomes 
pointless. 

In  addition,  as  stated  under  the 
discussion  of  work  transformation 
mechanisms.  EPA  has  evidence  that  the 
long  residence  time  of  the  waste  in  the 
injection  zone  will  give  a  reasonable 
degree  of  certainty  that  the  waste  is  no 
longer  hazardous.  Therefore.  EPA 
believes  that  a  demonstration  that 
wastes  will  be  contained  for  10.000 
years  in  the  injection  zone  constitutes  a 
demonstration  of  no-migration  under  the 
MSWA  standard.  The  Agency  is 
requesting  comment  on  this  alternative 
for  demonstrating  no-migration 
particularly  on  the  appropriateness  of 
the  10.000  year  time  frame  for  hazardous 
V  aste. 

The  Agency  anticipates  that  most 
applicants  will  first  try  to  make  the 
demonstration  under  the  10,000  year 
containment  provision.  They  would  first 
determine  the  area  over  which  the 
waste  front  would  travel  over  10,000 
years  using  the  velocities  from  the 
pressure  of  injection  and  the  natural 
velocity  of  the  formation  fluid.  Over  this 
area,  the  applicant  would  anah-ze  the 
geology  to  demonstrate  that  the  waste 
would  not  leave  the  injection  zone 
through  a  point  of  discharge.  Conduits 
v.hich  penetrate  the  injection  zone 
would  only  be  considered  transmissive 
if  there  was  a  sufficient  pressure 
differential  to  drive  injected  fluid  from 
the  injection  zone.  Thus,  the  applicant 
would  need  to  consider  factors  relevant 
to  characterizing  regional  geology, 
including  an  analysis  of  sedimentary 
basins  and  a  detailed  structural  analysis 
of  the  area. 

For  wells  unable  to  meet  the  10.000 
year  containment  standard,  it  may  be 
possible  by  a  conservative  analysis  of 
waste  transformation,  immobilization  or 
other  physical  process,  to  show  that  no 
Appendix  VIII  constituents  would  leave 
the  injection  zone  in  hazardous  levels. 
As  discussed  above,  the  burden  would 
be  on  the  applicant  to  show  the 
reasonableness  of  assumptions  or 
modeling  used  in  such  a  demonstration. 

Proposed  additional  safeguards. 
When  dealing  with  surface  disposal 


units,  certain  mechanisms  such  as 
leachate  collection  systems,  or 
monitoring  can  give  reasonably  good 
indication  of  whether  migration  is 
occurring  and  give  the  necessary 
assurances  that  the  containment  system 
is  working  properly.  While  it  is 
reasonable  to  expect  that  under  certain 
conditions  wastes  will  remain  within  the 
injection  zone  for  as  long  as  they  are 
hazardous,  and  while  sufficient  site- 
specific  data  can  be  collected  to 
demonstrate  that  these  conditions  exist, 
the  actual  monitoring  to  ascertain  that 
migration  is  not  occurring  would  be 
problematic. 

The  nature  of  injection  is  such  that  the 
demonstrations  will  have  to  rely  on 
modeling  to  a  great  extent  and  direct 
verification  of  the  absence  of  migration 
would  be  very  difficult.  The  wastes  are 
emplaced  at  intervals  ranging  from  1.500 
to  over  5,000  feet  below  the  ground 
surface  which  makes  direct  monitoring 
impractical.  Even  a  poorly  performing 
injection  zone  would  be  very  unlikely  to 
allow  any  measurable  releases  into 
overlying  aquifers  for  several  hundreds 
of  years  or  more.  Therefore,  surrogates 
have  to  be  used,  such  as  reservoir 
analysis  through  pressure  build-up  as 
indications  that  the  site  is  behaving  as 
predicted  and  that  migration  is  not 
occurring.  For  this  reason,  EPA  is 
proposing  to  be  very  conservative  and 
to  require  redundant  protective  features 
in  order  to  compensate  for  the  lack  of 
direct  confuTnation  that  no-migration  is 
occurring. 

Additionally,  as  noted  above,  during 
the  regulatory  negotiation  process 
environmental  groups  were  concerned 
that  a  permit  writer  could  include  the 
entire  subsurface  within  the  current 
regulatory  definition  of  injection  zone. 
Thus,  there  is  a  need  to  limit  the  permit 
writers'  discretion  by  requinng  injection 
zones  to  have  vertical  limitations 
related  to  their  distance  to  underground 
sources  of  drinking  water.  Similarly, 
confining  zones  would  also  be 
pioportionatt'ly  larger  where  upward 
m.ovement  within  the  injection  zone 
could  be  significant.  To  address  these 
concerns  EPA  is  proposing  two 
requirements.  First,  the  thickness  of  the 
confining  zone  above  the  injection  zone 
would  have  to  be  at  least  four  times 
greater  than  the  total  estunated  amount 
of  upward  vertical  mo\'ement  within  the 
injection  zone.  This  assures  that  the 
confining  zone  is  adequately  thick.  It 
should  be  noted  that  under  this 
approach,  the  confining  zone  may  be 
composed  of  one  or  more  relatively 
impermeable  strata.  The  existing 
definition  of  confining  zone  m  §  146.03 
refers  to  "...  a  geologic  formation,  group 
of  formations  or  part  of  a  formation  that 


is  capable  of  limiting  fluid  movement 
above  an  injection  zone."  Thus,  the 
confining  material  could  be  composed  of 
a  single  relatively  impermeable  layer  or 
part  of  a  layer,  or  several  smaller  layers 
bounded  by  more  permeable  layers.  TTie 
Agency's  key  concern  is  that  the 
cumulative  vertical  thickness  of  the 
layer  or  layers  be  at  least  four  times  the 
estimated  vertical  distance  which  a  fluid 
is  predicted  to  move  in  the  injection 
zone.  In  cases  where  the  confining  zone 
is  composed  of  smaller  layers,  the 
intervening  permeable  zones  would 
provide  additional  protection  by  serving 
as  alternative  pathways  if  fluid  were  to 
migrate  out  of  the  injection  zone. 

Second,  the  injection  zone  would  have 
to  be  separated  from  the  base  of  the 
lowermost  USDW  by  a  distance  at  least 
ten  times  that  of  the  total  estimated 
amount  of  upward  vertical  movement 
within  the  injection  zone.  This  would 
assure  that  a  petitioner  would  not 
attempt  to  use  the  entire  stratigraphic 
column  to  meet  the  requirement  of 
having  a  confining  zone  four  times 
thicker  than  the  distance  which  waste 
might  permeate  through  the  injection 
zone.  Taken  together,  these 
requirements  would  result  in  sites  with 
thick  confining  zones,  and  very  deep 
injection  zones.  Both  factors  would  add 
additional  protection  against  movement 
through  faults  or  fractures.  The 
likelihood  that  a  fault  or  fracture  would 
remain  open  diminishes  with  depth 
since  the  lithostatic  pressures  lend  to 
close  such  structural  features  at  greater 
depths.  Similarly,  a  fault  or  fracture  will 
be  less  hkely  to  cross  a  thick  formation, 
particularly  if  bedding  planes  and  other 
discontinuities  in  structure  or 
sedimentation  are  present. 

(c)  Alternative  procedural  approaches 
for  determination(s)  under  section 
300-flf].  One  of  the  major  concerns 
during  the  regulatory  negotiation  was 
the  ability  of  EPA  to  process  no 
migration  petitions  and  determine  which 
wells  meet  the  statutor>-  standards  prior 
to  the  first  restriction  deadline  of  August 
8, 1988,  for  wastes  under  section  3004(0- 
EPA  encourages  applicants  to  begin  the 
petition  process  at  this  time  since  most 
of  the  fundamental  mformation,  listed  in 
this  proposal  at  j  148.21.  is  likely  to  be 
necessary  under  any  reasonable  option 
for  the  no  migration  standard.  This 
demonstration  process  is  hkely  to  be  an 
iterative  one  so  early  coordination  with 
the  Agency  will  be  useful. 

EPA  also  has  reason  to  believe  that 
the  several  billions  of  gallons  of  section 
3004(f]  wastes  injected  annually  may 
warrant  national  variances  for  all  or 
some  of  the  wastes  due  to  lack  of 
alternative  treatment  capacity.  As 
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discussed  above,  we  are  proposing  a 

two  year  extension  of  the  restriction 
deadline  for  solvent  wastes  containing 
less  than  one  percent  F001-F005  wastes. 
The  Agency  will  be  addressing  the  issue 
of  treatment  capacity  for  injected 
California  list  wastes  in  an  upcoming 
notice  when  EPA  will  have  better 
estimates  of  treatment  capacity  and 
demand. 

The  regulatory  negotiation  committee 
also  explored  several  alternative 
procedural  approaches  for  the 
determination(s)  under  subsection 
30CM(f).  The  Agency  would  like  to 
outline  these  approaches  and  solicit 
comment  on  whether  they  are 
appropriate.  One  approach  is  that  the 
Administrator  make  a  broad 
determination  about  underground 
injection  as  a  technology  for  the 
purposes  of  section  3004(f)-  Under  this 
scheme,  the  Administrator  would 
examine  the  practice  with  regard  to 
particular  w^astes  and  particular 
technologies.  Based  on  his  analysis,  he 
could  make  one  of  three  findings.  First, 
the  Administrator  could  find  that  the 
practice  as  whole  or  some  subset  of  the 
practice — determined,  perhaps,  by  the 
waste  or  general  geologic  setting — meets 
the  standards  of  section  300-l(f].  Second, 
he  could  establish  a  regulatory  standard 
and  any  other  additional  regulations 
necessary  to  meet  that  standard. 
Owners  and  operators  would  be 
required  to  comply  with  the  standard 
and  the  regulations.  Finally,  he  could 
find  that  the  practice  of  hazardous 
waste  injection  could  not  be  protective 
as  defined  in  section  3004(0-  Under 
either  of  the  first  two  determinations 
injection  could  continue  beyond  the 
section  3004[f]  restriction  deadline  and 
operators  would  be  required  to  comply 
with  any  more  stringent  requirements 
promulgated  as  part  of  the 
determination. 

Under  this  approach  EPA's 
administrative  record  would  need  to 
provide  support  for  two  basic  regulatory 
findings.  First,  EPA  would  determine 
that,  to  a  reasonable  degree  of  certainty 
injection  wells  properly  deliver 
hazardous  fluid  to  an  injection  zone. 
Second.  EPA  would  find  to  a  reasonable 
degree  of  certainty,  that  an  injection 
zone,  reasonably  defined  and  limited  by 
a  permit  writer  and  EPA  regulations, 
would  not  allow  migration  under  the 
statutory  standard  by  either  molecular 
diffusion,  pressure-driven  penetration 
through  the  confining  material,  or  fluid 
flow  through  transecting  conduits. 
Under  this  approach,  the  Agency  would 
need  to  show  that  existing  wells  are  not 
located  near  points  of  discharge  and 
that  regulations  would  preclude  siting 


new  wells  near  points  of  discharge  in 
the  future.  Tlie  effectiveness  of  the 
regulation  requiring  that  the  operator 
locale  and  address  abandoned  wells  in 
the  area  of  review  would  be  an 
important  consideration  in  the 
Administrator's  finding.  The  Agency 
solicits  both  comments  on  and  record 
support  for  this  approach. 

The  key  difference  between  this 
approach  and  the  approach  outlined 
earlier  is  that  there  need  not  be  a 
petition.  However,  EPA  regulations 
could  require  a  proof  from  well  owners 
or  operators  that  their  facilities  meet 
any  requirements  specified  as  part  of 
the  Administrator's  determination. 

As  outlined  in  section  II  A,  several 
negotiators  also  suggested  that  under 
section  3004(f)  the  Agency  could  accept 
generic  petitions,  to  the  extent  that  the 
sites  shared  similar  geologies  and 
injected  wastes  which  behaved 
similarly.  Under  this  scenario,  operators 
injecting  the  same  waste  into  a  single 
formation  could  submit  one  petition 
seeking  an  exemption  from  the  ban. 
Others  suggested  that  a  single  state 
could  petition  for  a  waiver  from  the  ban 
for  injection  facilities  within  that  State, 
perhaps  describing  the  range  of  geologic 
settings  found  in  areas  where  injection 
is  occuring,  and  characterizing  existing 
state  technical  requirements  and 
demonstrating  that  requirements  and 
geologic  settings  meet  the  standards 
being  proposed  today.  The  Agency 
specifically  requests  comments  on  these 
alternative  approaches. 

2.  Application  of  Certain  New  Part  146 
Requirements  in  the  Context  of  the 
Petition 


Today's  proposal  contains 
amendments  to  the  existing  permit 
requirements  governing  injection  of 
hazardous  waste.  The  Agency  believes 
that  most  of  these  requirements  are  a 
necessary  first  step  in  order  to  assure 
that  wastes  will  reach  the  injection  zone 
from  which  the  no-migration 
demonstration  required  by  the  statute 
can  be  applied,  and  remain  in  this  zone. 
It  is  the  Agency's  intent  that  these  new 
requirements  will  be  incorporated  in 
revised  permits  and  enforced  as  permit 
requirements  by  the  UIC  program 
Directors.  However,  these  requirements 
may  not  be  effective  in  Primacy  States 
by  the  time  the  first  petitions  are 
granted.  It  is  also  possible  that  the 
permit  modification  process  will  not  be 
concurrent  with  the  petition.  For  these 
reasons,  we  are  proposing  to  require  as 
part  of  the  petition  process,  a 
certification  by  the  owner-operator  that 
the  well  will  be  in  compliance  upon 
granting  of  the  exemption,  with  two  of 


the  requirements  of  Part  146  as  amended 
by  this  proposal  which  we  believe  are 
essential  to  ensure  that  the  no-migration 
standard  is  met.  These  requirements  are 
those  concerning  the  well's  mechanical 
integrity,  since  in  the  absence  of 
mechanical  integrity  there  can  be  no 
assurance  that  the  wastes  will  reach  the 
injection  zone  and  the  expanded  area  of 
review,  and  since  a  no-migration 
demonstration  could  be  negated  in  the 
presence  of  unplugged  or  improperly 
plugged  wells  in  the  area  of  review.  This 
certification  will  only  be  necessary  if  the 
operator  has  not  received  either  a  new 
or  modified  permit  pursuant  to  revised 
Part  146. 

3.  Information  Requirements 

The  Agency  is  proposing  in  §  148.21 
the  standards  for  the  type  and  quality  of 
information  to  be  submitted  in  support 
of  petitions.  The  Agency  intends  to  issue 
more  specific  guidance  addressing  these 
issues  as  soon  as  possible. 

Models  are  the  only  tools  available  to 
predict  waste  and  fluid  behavior  over 
the  time-frames  discussed  in  the 
proposal.  However,  the  Agency  is 
concerned  that  models  could  be 
misused,  principally  through  bad  choice 
or  improper  use  of  computer  codes  and 
lack  of  site-specific  data,  leading  to  poor 
assumptions.  Therefore,  if  possible.  EPA 
intends  to  issue  guidance  on  this  subject 
prior  to  promulgation  of  the  final 
regulations.  Similarly.  EP.A  is  currently 
finishing  a  series  of  Quality  Control/ 
Quality  Assurance  documents  for  the 
UIC  program,  which  should  be  available 
in  time  for  development  of  petitions. 
Procedures  outlined  in  these  documents 
should  be  followed  by  petitioners  in 
order  to  expedite  petition  review. 

4.  Procedural  Requirements 

In  order  that  the  fullest  opportunity  be 
given  to  local  interests  to  participate  in 
the  decision  process,  we  believe  that  the 
petition  review  should  be  the 
responsibility  of  the  EPA  Regional 
Offices  or  authorized  States.  However, 
as  explained  in  Section  I.C,  above, 
delegation  of  authority  to  States  to  grant 
exemptions  may  be  a  complex  process. 
It  is  unlikely  that  all  necessary  steps 
will  have  been  taken  before  the  first 
petitions  have  to  be  reviewed.  During 
that  interim  period,  however,  EPA  and 
States  may  enter  into  agreements 
making  States  responsible  for  such 
activities  as  reviewing  the  petitions,  and 
assisting  with  the  public  participation 
process,  while  the  decision  authority 
would  remain  with  EPA. 
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5.  Review  and  Termination  of 
Exemptions 

Finally,  EPA  is  proposing  to  include 
specific  requirements  for  review  and. 
where  appropriate,  termination  of 
exemptions.  The  Agency  is  proposing 
that  approved  exemptions  should  be 
reviewed  at  least  once  every  ten  years 
concurrently  with  permit  reissuance  to 
investigate  whether  any  new 
information  would  render  the  original 
information  invalid.  In  addition,  EPA 
believes  that  it  is  appropriate  for  the 
Director  to  review  an  exemption 
whenever  information  indicates  that  the 
basis  for  approval  of  the  petition  may  no 
longer  be  valid.  The  exemption  granted 
by  the  petition  would  remain  in  effect 
during  this  review  process. 

Where  circumstances  indicate  that  the 
basis  for  granting  the  exemption  is  no 
longer  valid,  or  there  is  evidence  of 
migration  in  violation  of  §  148.20,  the 
Director  may  proceed  to  terminate  the 
exemption  using  the  procedures  for 
termination  of  permits  specified  in 
§  124.5.  We  are  also  proposing  that  the 
Director  be  authorized  to  terminate  the 
exemption  where  a  petitioner  has 
willfully  withheld  relevant  information. 

III.  Summary  of  Today's  Proposal — 
Amendments  to  Part  146,  Subpart  G 

A.  Basis  of  Proposed  Amencimens 

The  Agency  is  proposing  to  amend 
technical  requirements  found  in  40  CFR 
Part  146  which  are  applicable  to  owners 
or  operators  of  hazardous  waste 
injection  wells.  These  proposed 
amendments  are  part  of  an  ongoing 
Agency  effort  to  revise  the  UIC  program 
where  experience  warrants  such 
revisions. 

Today's  proposals  are  based  on 
several  considerations.  First,  since  the 
regulations  were  last  amended,  the 
Agency  has  gained  expertise  and 
collected  additional  operating  data. 
Second,  section  701  of  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
required  the  Agency  to  conduct  a  survey 
of  Class  I  hazardous  waste  injection 
wells.  As  a  result  of  the  survey,  the 
Agency  identified  requirements  that 
could  be  improved  and  others  that  could 
be  added  (Ref.  1).  Third,  section  1426(e) 
of  the  Safe  Drinking  Water  Act  as 
amended  on  June  19,  1986.  requires  the 
Administrator  to  evaluate  monitoring 
technologies  which  might  be  appropriate 
to  use  in  conjunction  with  Class  I 
injection  wells  and  to  promulgate  a  list 
of  such  alternatives. 

Finally,  as  outlined  in  Section  I.  B  of 
this  preamble,  the  Agency  attempted  to 
develop  this  rule  through  regulatory 
negotiation.  Although  the  Advisory 
Committee  was  unable  to  reach  a 


consensus,  there  were  substantial  areas 
of  agreement  and  the  Agency  learned  a 
great  deal  from  the  various  participants. 
Many  of  the  amendments  are  a  result  of 
the  additional  information,  concerns,  or 
interests  raised  during  the  course  of  the 
negotiations. 

Based  on  these  considerations,  the 
Agency  is  proposing  to  amend 
requirements  pertaining  to  Class  1 
hazardous  waste  wells  by: 

(a)  Increasing  the  frequency  of 
mechanical  integrity  tests,  and  requiring 
the  use  of  radioactive  tracer  surveys  in 
addition  to  the  tests  specified  in  §  146.8: 

(b)  Adding  specificity  to  existing 
compatibility  requirements: 

(c)  Applying  more  specific  siting 
requirements; 

(d)  Expanding  the  area  of  review: 

(e)  Applying  operational  controls, 
including: 

(i)  Automatic  shutoff  or  alarm  devices; 

(ii)  Controls  on  wells  injecting  fluid 
which  could  generate  gas  in  the 
subsurface; 

(iii)  Limitations  on  the  use  of  fluid 
seals; 

(iv)  A  requirement  that  annulus 
pressures  exceed  injection  pressures  in 
most  instances;  and 

(f)  Listing  methods  for  monitoring 
Class  I  injection  activities. 

B.  Scope  and  Structure  of  the 
Amendments 

These  proposed  amendments  would 
apply  to  owners  and  operators  of  all 
Class  1  hazardous  waste  wells;  those 
injecting  wastes  which  are  not  yet 
prohibited,  those  injecting  waste  which 
meet  treatment  standards  promulgated 
pursuant  to  section  3004(m)  of  RCRA. 
those  whose  waste  has  been  banned 
and  who  have  obtained  an  exemption 
under  Part  148.  With  the  exception  of 
the  monitoring  amendments,  they  do  not 
apply  to  Class  1  wells  which  do  not 
handle  hazardous  waste  as  defined  by 
RCRA.  The  monitoring  amendments  are 
being  promulgated  pursuant  to  section 
1426  of  the  SDWA  and  will  apply  to  all 
Class  1  wells.  These  rules  are  being 
proposed  in  both  §  146.13  and  §  146.68. 

In  order  to  provide  a  discrete  section 
applicable  to  hazardous  waste  injectors, 
the  Agency  is  creating  a  new  Subpart  G. 
Within  Subpart  G  the  Agency  is 
consolidating  certain  requirements  that 
are  currently  contained  in  various  areas 
of  40  CFR  Parts  144  and  146.  In  the 
discussions  which  follow,  we  have  tried 
to  note  when  the  language  merely 
consolidates  existing  requirements  and 
when  it  represents  a  new  proposal.  It 
should  be  noted  that  ihei^eneraJ 
requirements  in  current  40  CFR  Parts  124 
and  144  still  apply  to  owners  and 
operators  of  hazardous  waste  injection 


wells.  The  Agency  is  specifically 
soliciting  comments  on  those  portions  of 
Parts  124, 144,  and  146  which  are  being 
amended.  To  the  extent  that  proposed 
Subpart  G  merely  reiterates  or  restates 
existing  requirements  in  40  CFR  Part  144 
or  146.  however.  EPA  is  not  seeking 
comment. 

C.  Additional  Definitions 

In  the  proposed  amendments.  EPA  is 
defining  new  terms  and  clarifying  the 
definitions  of  several  existing  terms.  The 
definitions  being  added  are 
"transmissive  fault"  and  "cone  of 
influence,"  A  "transmissive  fault '  refers 
to  a  fracture  which  allows  a  measurable 
amount  of  fluid  to  flow  through  if.  "Cone 
of  influence"  is  used  in  the  amended 
area  of  review  requirements,  and  its 
effect  will  be  discussed  in  that  section. 
The  EPA  is  proposing  to  revise  the 
definitions  of  "new"  and  "existing" 
wells  to  address  specifically  the  unique 
regulatory  framework  applicable  to 
Class  I  hazardous  waste  injection  wells. 
Under  existing  regulations,  a  "new  well" 
is  defined  as  "one  which  begins 
injection  after  a  UIC  program  is 
approved  (or  in  the  case  of  federally- 
implemented  programs,  promulgated)." 
An  "existing  well"  is  defined  as  "a  well 
which  is  not  a  new  well."  During  the 
negotiations  several  members  were 
concerned  that  such  a  definition  was 
imprecise,  and — to  the  extent  that 
existing  wells  are  not  subject  to  certain 
construction  and  other  requirements — 
represented  a  potential  loophole. 

In  addition,  the  current  definitions  are 
not  restricted  with  respect  to  well  class, 
making  the  status  of  wells  converted 
from  one  class  to  another  unclear.  For 
example,  a  Class  II  salt  water  disposal 
well  which  holds  a  valid  UIC  permit 
could  presumably  be  considered  an 
existing  well  for  purposes  of  Class  I 
injection  (although  §  144.39(a)(1)  gives 
the  Director  the  authority  to  modify  or 
revoke  a  permit  when  "material  or 
substantial  alterations  or  additions" 
occur  after  the  permit  is  issued). 

In  order  to  clarify  the  relationship 
between  new,  existing,  and  converted 
wells.  EPA  is  proposing  to  change  the 
definitions  as  follows.  An  "existing 
well",  under  Subpart  G,  would  be  any 
Class  I  well  which  is  authorized  to 
receive  industrial  waste  under  an 
approved  UIC  program  at  the  time  these 
regulations  become  effective.  A  "new 
well"  would  be  any  other  well.  Under 
this  scheme,  only  a  pre-existing  Class  I 
well  could  be  considered  an  existing 
well  for  the  purpose  of  Subpart  G.  All 
other  wells  would  be  considered  new 
and  would,  therefore,  be  required  to 
apply  for  a  permit  and  demonstrate 
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compliance  with  Subpart  G 
requirements. 

The  Agency  considered  restricting  the 
definition  of  "existirg  wells"  as  applied 
to  Class  I  to  wells  which  inject 
hazardous  waste  at  the  time  these  rules 
are  promulgated,  but  decided  against  it. 
Construction  requirements  for  Class  1 
wells  are  the  same  regardless  of 
whether  the  industrial  waste  injected  is 
hazardous  or  non-hazardous,  and  the 
definition  of  hazardous  waste  is  likely  to 
change,  possibly  triggering  requirements 
which  an  existing  well  could  not  meet. 
Because  owners  or  operators  of  existing 
Class  I  wells  may  be  able  to 
demonstrate  that  their  facility  has  and 
will  continue  to  operate  safely  using 
empirical  information,  the  Agency 
believes  the  question  of  whether  or  not  a 
well  should  be  required  to  meet  new 
standards  in  such  a  case  is  site-specific. 

In  order  to  provide  this  discretion, 
EPA  is  proposing  to  amend  §  144.39(b). 
This  section  specifies  the  basis  for 
modifxing  or  revoking  and  reissuing  a 
permit.  The  proposed  amendment  would 
allow  the  Director  to  revoke  or  modify 
the  permit  if  the  waste  injected  became 
hazardous  either  because  the  waste 
stream  changed,  or  because  the 
definitions  in  RCRA  or  Part  261  changed. 

D.  Siting  Requirements 

In  the  current  regulations,  the  siting 
requirements  are  contained  in  several 
sections  and  in  many  instances  are  only 
generally  stated.  The  most  explicit 
statement  is  in  §  146.12  which  states 
that  the  well  must  inject  beneath  any 
formation  which  contains  an 
u.Tderground  source  of  drinking  water 
withm  one-quarter  mile.  Elsewhere,  in 
§§  146.12  and  146.14,  the  regulations 
require  the  Director  to  consider  certain 
information  in  the  course  of  evaluating 
permit  applications,  including  such 
factors  as  confining  bed  thickness, 
permeability,  and  mineralogy;  regional 
and  local  hydrogeology:  faulting  and 
fractures  in  the  area:  location  of  the 
lowermost  USDW;  and  relevant 
characteristics  of  the  injection  zone.  The 
proposed  amendments  retain  these 
reqiiirements.  However,  EPA  belic\t;s 
that  it  is  both  appropriate  and  necessary 
to  propose  more  explicit  standards 
against  which  these  more  generally 
stated  factors  could  be  weighed. 

1.  Options  Assessed 

Establishing  appropriate  siting 
standards  was  one  of  the  most  difficult 
negotiation  topics  the  committee  faced 
with  respect  to  amending  Part  146.  Some 
members  believed  that  broadly  stated 
performance  objectives  were  necessary. 
They  argued  that  the  range  of 
appropriate  sites  was  defined  by  a 


complex  matrix  of  variables  which 
could  not  meaningfully  be  represented 
by  a  set  of  numerical  limits.  Others  were 
concerned  that  without  specific  limits 
the  standards  would  not  be  clearly 
articulated.  The  result,  they  contended, 
would  be  that  the  Director  would  be 
required  to  conduct  or  confirm 
extremely  sophisticated  analyses  merely 
to  determine  whether  an  application  met 
the  regulatory  standard.  These  members 
noted  that  such  expertise  was  not 
always  available  on  many  State  and 
federal  staffs.  The  committee  evaluated 
a  number  of  options  in  attempting  to 
develop  appropriate  siting  requirements 
and  resolve  the  issue.  The  goal  of  these 
options  was  to  balance  the  need  for 
flexibility  with  the  desire  to  define 
clearly  the  regulatory  standard. 

One  option  considered  was  to 
establish  numerical  standards  with 
regard  to  the  permeability,  porosity, 
thickness,  areal  extent  and  tectonic  or 
seismic  characteristics  of  both  the 
injection  and  confining  zones.  These 
specific  requirements  would  have  been 
used  to  define  the  general  performance 
standard.  Siome  members  believed  such 
an  approach  could  work,  but  only  if 
coupled  with  a  provision  which  afforded 
the  Director  the  flexibility  to  approve 
sites  not  meeting  all  of  these  specific 
standards  if  the  owner  or  operator  could 
demonstrate  that  the  overall  standard 
was  met. 

Another  option  considered  was  to 
establish  a  performance  standard  based 
on  a  showing  that  the  characteristics  of 
the  confining  rone  were  adequate  to 
prevent  the  waste  from  migrating  out  of 
the  injection  zone  for  some  period  of 
time  ranging  between  500  and  10,000 
years.  In  addition,  the  injection  zone 
would  have  hed  to  prevent  the  waste 
from  reaching  a  point  of  discharge 
within  that  time  frame.  This  standard 
would  have  been  framed  by  some 
minimum  values  for  key  parameters 
applicable  to  both  the  injection  and 
confining  zone.  These  limits  would  have 
been  used  to  articulate  an  appropriate 
range  within  tvhich  sites  could  have 
been  deemed  suitable. 

In  attempting  to  establish  limiting  site 
characteristics,  the  Agency  modeled  a 
minimally  acceptable  injection  scenario 
[i.e.,  a  thin  injection  zone  with  a  low 
permeability,  associated  with  high 
injection  pressures  and  volumes)  against 
various  assumed  confining  zone 
characteristics.  Under  these 
circumstances,  injection  pressures 
would  necessarily  be  very  high.  It  was 
hoped  that  tht!  results  of  these 
somewhat  informal  sensitivity  analyses 
could  be  used  to  identify  appropriate 
end  points  of  an  algorithm  which  would 


describe  the  matrix  of  acceptable  site 
characteristics  (Ref.  2). 

After  extensive  consideration,  the 
Agency  rejected  both  of  these  options 
because  it  believed,  in  nearly  all  cases, 
that  considerations  of  a  more  qualitative 
nature  would  have  to  be  incorporated 
into  siting  decisions. 

Factors  other  than  fiow  and  chemistry 
may  restrict  the  adequacy  of  a  given 
site.  For  example,  seismic  and  structural 
concerns  would  not  be  accounted  for  in 
either  of  the  above  options.  The 
likelihood  that  a  fracture  or  fault,  if 
present,  would  transmit  fluid  depends 
on  the  depth  of  the  confining  zone,  the 
plasticity  of  the  rock,  the  thickness  of 
the  confining  zone,  its  pore  pressure, 
and  the  volume,  pressure,  and  density  of 
the  fluid  injected.  These  factors  could 
not  be  evaluated  in  the  strict  confines  of 
a  numerical  standard  or  a  matrix  of 
numerical  values.  Thus,  the  Agency 
concluded  that  while  there  are 
minimally  acceptable  values  in  siting 
considerations,  they  are  site-specific 
and  do  not  translate  meaningfully  to 
general  regulations.  A  key  issue  in  all 
the  options  discussed  was  the  need  to 
consider  the  uncertainties  often  inherent 
in  characterizing  geologic  systems  at 
depth,  particularly  with  regard  to  faults, 
fractures,  and  possible  man-made 
conduits  in  the  confining  zone. 

2.  Proposed  Siting  Requirements 

Today,  EPA  is  proposing  more  explicit 
performance  standards  which  still  retain 
flexibility,  assure  that  the  consequences 
of  any  uncertainties  are  addressed,  and 
delineate  some  of  the  more  qualitative 
factors  which  the  Director  must  assess 
when  reviewing  an  application.  A  brief 
description  follows. 

The  proposed  performance  standard 
for  the  injection  zone,  §  146.62(c)(1). 
would  require  owners  and  operators  of 
Class  I  hazardous  waste  wells  to  inject 
into  a  formation  which  has  a 
permeability,  porosity,  thickness  and 
areal  extent  sufficient  to  prevent 
migration  of  fluids  into  a  USDW. 
Similarly,  §  146.62(c)(2),  would  not  allow 
an  owner  or  operator  to  inject  unless  the 
confining  zone  were  free  of  transecting, 
transmissive  faults  or  fractures,  and 
sufficiently  thick,  impermeable,  and 
laterally  continuous  to  contain  the 
waste. 

As  noted,  a  goal  in  establishing  siting 
standards  was  to  minimize  the  potential 
problems  which  might  arise  from 
uncertainties  inherent  in  characterizing 
geologic  conditions  in  the  subsurface. 
The  Agency  is  proposing  three 
additional  safeguards  designed  to  either 
eliminate  uncerta  nty  or  prevent  the 
movement  of  fluids  into  a  USDW  evtm 
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when  the  review  of  siting  has  not 
discovered  a  transmissive  fault,  fracture 
or  other  breach.  The  demonstrations 
required  to  meet  these  safeguards  are 
outlined  below. 

Section  146.62(d)  would  require  the 
owner  or  operator  to  demonstrate  one  of 
three  siting  alternatives  to  the  Director's 
satisfaction.  Under  §  146.62(d)(1)  the 
owner  or  operator  could  demonstrate 
that  there  is  at  least  one  additional 
sequence  of  permeable  and  confining 
strata  between  the  confining  zone  and 
the  USDW.  Such  siting  would  assure 
that  there  would  be  two  confining  zones 
between  the  injection  zone  and  the 
USDW  and.  more  importantly,  at  least 
one  porous  zone.  Modeling  has 
demonstrated  that,  where  such 
conditions  exist,  any  fluid  which  "leaks" 
vertically  through  a  theoretical 
undiscovered  breach  in  the  confining 
zone  will  tend  to  mo\  e  horizontally 
when  it  reaches  the  porous  saline  zone 
thereby  dissipating  the  effects  of  such  a 
leak  (Ref.  2.  3,  4). 

Alternatively,  under  §  146.62(d)(2)  the 
owner  or  operator  could  show  that  the 
piezometric  surface  of  the  injection  zone 
is  below  the  piezometric  surface  of  the 
lowermost  USDW  (assuming  corrections 
for  fluid  density  and  operating 
pressures).  Under  such  conditions  a 
conduit  in  the  confining  zone  would 
cause  fluid  from  the  USDW  to  move 
down  into  the  injection  zone  rather  than 
allowing  formation  or  injected  fluid  to 
move  into  the  USDW,  since  the  pressure 
and  hydrostatic  head  in  the  USDW 
would  exert  a  downward  force. 

Finally.  §  146.62(d)(3)  would  allow  the 
Director  to  disregard  the  uncertainties 
associated  with  potentially  undetected 
breaches  in  the  confining  zone  when  a 
well  is  located  in  an  an  area  where  no 
USDW  is  present. 

One  issue  the  Committee  discussed 
extensively  centered  on  whether  the 
Director  should  have  broad  authority  to 
approve  sites  not  conforming  to  these 
requirements  but  which  could  otherwise 
be  proven  to  be  safe.  Some  argued,  for 
example,  that  existing  wells  with 
extensive  operating  experience  and  data 
might  be  able  to  provide  the  same 
degree  of  certainty  associated  with 
accurately  describing  geologic 
conditions  that  new  or  relatively  new 
sites  might  without  providing  the 
specific  data  required  of  new  sites. 
Others  contended  that  monitoring  or 
other  data  could  provide  a  degree  of 
certainty  comparable  to  the  protection 
afforded  by  §  146.62(d)  (1),  (2)  and  (3). 
Finally,  some  objected  to  not  providing 
flexibility  arguing  that  neither  F.P.A  nor 
the  States  could  identify,  up  front  in 
regulation,  all  circumstances  which 
describe  a  safe  site. 


In  §  146.62(d)(4),  the  Agency  is 
proposing  specific  regulatory  language 
granting  the  Director  the  discretion  to 
approve  sites  which  may  not  meet  one 
or  more  of  the  requirements  in 
§  146.62(d),  but  which  can  be  shown  to 
provide  a  level  of  certainty  comparable 
to  those  that  could.  The  Agency  is 
soliciting  comment  on  this  approach. 

The  Agency  is  investigating  whether 
or  not  injection  activities  may  cause 
seismic  disturbances  in  some  areas. 
Available  literature  suggests  that,  while 
such  events  have  occurred,  they  have 
been  the  result  of  water  flood  or  other 
high  pressure,  high  volume  operations  in 
formations  that  are  less  permeable  than 
those  typically  used  for  waste  injection 
(Ref.  5).  Nevertheless,  EPA  specifically 
solicits  comment  on  whether  seismicity 
monitoring  should  be  required. 

The  Agency  also  considered  how  the 
draft  ground-water  classification 
guidelines  should  influence  siting 
decisions.  The  Agency  believes  that  the 
requirement  that  injection  must  take 
place  below  all  USDWs,  and  must  not 
result  in  any  fluid  movement  into 
USDWs  precludes  injection  taking  place 
in  any  aquifer  other  than  a  Class  111  B. 
This  is  in  perfect  accord  with  the 
ground-water  protection  strategy.  The 
Agency  also  considered  whether  special 
consideration  should  be  given  to  Class  I 
aquifers.  The  Agency  believes,  however, 
that  in  the  case  of  injection  wells  the 
distinction  between  Class  I  and  Class  II 
aquifers  blurs.  The  Class  I  definition 
includes  the  concept  of  vulnerability 
which  is  related  to  surface  activities.  By 
going  through  an  aquifer,  an  injection 
well  would  pose  exactly  the  same  risk 
whether  or  not  that  aquifer  was 
considered  vulnerable.  EPA  concludes, 
therefore,  that  in  the  context  of 
injection.  Class  I  and  II  aquifers  should 
be  afforded  the  same  high  degree  of 
protection  which  these  proposed 
amendments  are  designed  to  achieve. 

E.  Area  of  Review 

As  used  in  the  current  regulations,  the 
'area  of  review"  (AOR)  pertains  to  the 
area  within  which  the  owner  or  operator 
must  identify  all  wells  penetrating  the 
confining  zone  and  the  injection  zone 
and  determine  whether  they  have  been 
properly  completed  or  plugged  and 
abandoned.  It  is  defined  either  by  a 
fixed  radius  of  'A  mile  from  the  well 
bore  or  by  a  calculated  "zone  of 
endangering  influence."  As  a  result  of 
the  information  gathered  during  the 
section  701  survey  of  hazardous  waste 
injection  wells,  concerns  raised  by  the 
regulatory  negotiation  committee,  and 
information  developed  from  recent 
research  on  well  failures  (Ref.  3.  4).  EPA 
is  proposing  to  amend  the  area  of  review 


requirements  for  hazardous  waste 
injection  wells  by  extending  the  area  to 
be  examined  for  abandoned  or 
improperly  completed  wells  to  an  area 
with  a  radius  of  two  and  one-half  miles. 

When  the  Agency  initially  proposed 
the  UlC  regulations  (41  FR  36734.  August 
31. 1976).  we  specified  a  two-mile  area 
of  review  for  waste  disposal  wells,  and 
a  'A-mile  area  of  review  for  other  types 
of  injection  wells.  As  amended,  the 
Agency  elected  to  reduce  the  fixed 
radius  to  'A-mile  for  all  wells.  The 
decision  was  based  in  part 
".  .  .  because  available  formulae  were 
not  applicable  in  certain  hydrogeologic 
conditions"  (44  FR  23744.  April  20. 1979). 
The  discussion  went  on  to  note  that  in 
those  circumstances  where  formulae 
were  available,  'A-mile  was  usually  a 
sufficient  distance.  Our  ability  to 
characterize  the  area  of  review  has 
advanced.  In  virtually  all  cases  where 
existing  formulae  could  not  describe  the 
area  of  review,  it  exceeds  V^-mile.  More 
importantly,  recent  studies  on  the 
consequences  of  "well  failures"  suggest 
that  the  single  most  significant  potential 
source  of  contamination  from  injection 
wells  is  an  unplugged  borehole  within 
the  area  of  review  (Ref.  3.4).  As  a  result, 
the  Agency  intends  to  amend  the  area  of 
review  requirements  as  outlined  below. 

The  Agency  is  proposing  today  to 
expand  the  fixed  area  of  review  to  an 
area  with  a  radius  of  two  and  one-half 
(2'/2)  miles.  In  proposing  this,  EPA  notes 
that  the  State  of  Texas,  which  currently 
specifies  a  two  Vi-mile  AOR  and  the 
State  of  Louisiana,  which  specifies  a 
two  mile  AOR.  currently  regulate  over 
60%  of  the  wells  injecting  hazardous 
waste.  Thus,  EPA  can  significantly 
expand  its  area  of  review  requirement 
without  concurrently  increasing  the 
burden  on  the  majority  of  operators. 
Even  where  there  is  an  increase  in 
burden  the  Agency  believes  the  special 
characteristics  of  hazardous  waste 
warrant  a  more  stringent  level  of 
regulation. 

For  the  calculated  area  of  review,  the 
proposed  amendments  replace  "zone  of 
endangering  influence"  with  a  new  term, 
"cone  of  influence."  The  basic  difference 
between  the  two  terms  is  that  the 
former — which  is  calculated  using  the 
Theis  or  equivalent  equation — includes 
the  pressure  of  the  formation,  while  the 
latter  defines  the  area  of  review  as  the 
area  described  by  the  incremental 
increase  in  pressure  caused  by  the 
injection  well.  The  Agency  believes  the 
pressure  (?f  concern  should  be  the 
increment  over  static  conditions  since 
that  is  tab  pressure  resulting  from  the 
regulated  activity. 
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F.  Corrective  Action  fur  Imprgperly 
Completed  or  Abandoned  Wells 

The  current  regulations  contain 
requirements  covering  corrective  action 
in  several  different  sections.  EPA  is 
proposing  both  to  add  substantively  to 
the  corrective  action  requirements  and 
to  reorganize  them.  Current  §§  144.55, 
146.07  and  146.12  address  different 
components  of  corrective  action.  The 
Agency  is  proposing  to  include  §  146.64 
in  Subpart  G.  to  consolidate  most  of 
these  requirements.  The  Agency 
belie\es  that  this  will  make  existing 
requirements  more  easily  understood. 
Under  the  new  organization,  the 
relevant  requirements  can  be  found  in 
§§  146.64  and  146.70.  In  general,  §  146.64 
states  the  requirements,  and  §  146.70 
outlines  the  information  required  to 
demonstrate  compliance  with  them. 
Under  the  current  regulations  the 
owner  operator  need  not  submit  a 
protocol  for  identifying  wells  within  the 
area  of  review,  but  must  submit  a  plan 
covering  steps  taken  to  address 
improperly  completed  or  abandoned 
wells  after  they  have  been  identified. 
The  Agency  is  proposing  to  require  that 
the  owner  or  operator  submit  a  protocol 
to  the  Director  outlining  how  he  intends 
to  identify  all  wells  within  the  area  of 
re\iew,  and  how  he  intends  to 
determine  whether  wells  have  been 
adequately  completed  or  plugged.  The 
Director  would  be  required  to  review  the 
plan  and  determine  whether  it  is 
adequate  and  either  approve  the  plan, 
modify  it,  or  deny  the  application. 
The  Agency  is  also  proposing  to 
e\pand  any  records  search  beyond 
"information  of  public  record"  as  the 
current  wording  in  §  146.14(aJ(2) 
requires.  The  Agency  is  taking  this 
action  in  response  to  information  gained 
from  research  being  conducted  to  reach 
decisions  for  implementing  section  3004 
(f]  and  (g).  Modeling  and  field  data  have 
shown  that  one  of  the  most  critical 
factors  governing  containment  is  the 
presence  of  unplugged  or  improperly 
plugged  or  completed  bore  holes  in  the 
area  of  review  (Refs.  2,  3,  4). 
Accordingly,  we  believe  the  methods 
used  to  identify  and  locate  wells  and  the 
determination  of  whether  or  not  such 
wells  are  properly  plugged  or  completed 
warrants  the  same  close  scrutiny  as  the 
plan  for  properly  closing  them.  In 
addition,  the  Agency  has  reviewed 
recent  data  and  believes  that  methods 
beyond  a  records  search  are  available 
and  appropriate  (Ref.  5). 

C.  Construction  Requirements 

The  amendments  being  proposed 
today  to  the  construction  requirements 
generally  reflect  the  Agency's  attempt  to 
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achieve  an  appropriate  balance  between 
specific  design  standards  and  more 
general  performance  standards.  The 
current  regulations  basically  lay  out  a 
very  broadly  structured  performance 
standard  and  list  specific  factors  which 
the  Director  must  consider  when 
evaluating  the  construction  of  a  well. 
Two  factors  have  persuaded  the  Agency 
to  revise  this  approach  for  hazardous 
waste  injection  wells. 

First,  the  Agency  stated  the  standards 
broadly  in  its  original  promulgation 
partly  because  of  uncertainties  in  our 
ability  to  monitor  flow  and  the 
interactions  of  fluids  with  construction 
materials  (45  FR  42477  and  42478,  June 
20, 1980),  We  have  since  resolved  these 
uncertainties.  Further,  section  1421  of 
the  SDW'A  requires  EPA  to  consider 
historical  practices  within  a  State.  Thus, 
it  seemed  appropri*te4aframe 
construction  requirements  broadly, 
allowing  consideration  of  specific 
factors  in  individual  State  programs. 
The  section  701  report  to  Congress  on 
hazardous  waste  injection,  however, 
suggests  that  while  there  is  some  variety 
in  the  design  and  construction  of 
hazardous  waste  wells,  there  is  far  less 
than  with  other  classes  of  wells.  Thus, 
the  need  to  consider  historical  practices 
within  a  given  State  could  be 
accommodated  within  a  more  specific 
regulatory  framework.  Accordingly,  at 
least  some  of  the  original  reasons  for 
developing  general  standards  for  Class  I 
injection  wells  are  no  longer  germane. 

Second,  during  the  negotiations, 
several  members  expressed  a  strong 
preference  for  a  set  of  standards  which, 
while  not  inflexible,  were  nevertheless 
specific.  They  contended  that  requiring 
the  Director  to  merely  consider  factors 
did  not  provide  him  with  sufficient 
guidance.  As  a  result  of  these 
considerations,  the  Agency  is  increasing 
the  specificity  of  the  construction 
requirements  and  adding  some  new 
requirements  which  go  beyond  m'efely" 
stating  requirements  more  precisely. 
The  changes  being  proposed  today 
include  additional  criteria  in  the  overall 
performance  standards,  more  explicit 
compatibility  requirements,  and  certain 
requirements  for  owners  and  operators 
injecting  through  a  well  equipped  with  a 
fluid  seal. 

1.  General  Performance  Standards 

The  general  standard  for  construction 
applicable  to  both  new  and  existing 
wells  specified  in  the  current  regulations 
is  designed  to  "prevent  the  movement  of 
fluids  into  or  between  underground 
sources  of  drinking  water."  Today's 
proposal  would  add  two  more.  First,  the 
well  would  have  to  be  constructed  in  a 
manner  that  allows  the  use  of 


appropriate  testing  and  logging  tools. 
Second,  it  would  have  to  permit  the  use 
of  continuous  monitoring  devices  as 
required  in  §  146.67(0. 

2,  Compatibility 

The  issue  of  compatibility  covers  two 
areas:  Compatibility  of  the  well  material 
with  injected  fluids  and  formation  fluids; 
and  compatibility  of  the  injected  fluid 
with  formation  minerals  and  fluids.  The 
existing  regulations  handle 
compatibility  concerns  by  listing 
relevant  factors  which  the  Director  must 
consider  such  as  corrosivity  of  the 
waste,  design  life  of  the  well, 
characteristics  of  the  formation  fluid, 
and  the  characteristics  of  materials  used 
to  construct  the  well  (§§  146.12(cl(2), 
146.12(e),  and  146.14(b)(6)). 

The  proposed  requirement  would  set  a 
precise  standard  which  would  define 
compatibility  for  construction  materials. 
New  §  146.65(b)  defines  compatibility  in 
terms  of  established  and  recognized 
standards  such  as  those  published  by 
the  American  Petroleum  Institute  and 
the  American  Society  for  Testing 
Methods.  In  cases  where  an  operator 
chooses  to  use  an  exotic  material  for 
which  no  published  or  recognized 
standards  exist,  comparable  standards 
acceptable  to  the  Director  would  have  to 
be  developed.  Any  such  standard, 
whether  published  or  approved  by  the 
Director,  would  then  be  a  part  of  the 
permit.  Under  the  proposal  any  time  the 
materials  in  the  well  no  longer  meet  or 
exceed  the  standard  the  operator  would 
be  in  violation  of  a  permit  condition. 

Proposed  §  146.68(c),  requires  the 

Director  to  require  corrosion  monitoring 
and  require  the  owner/operator  to 
demonstrate  the  compatibility  of  the 
waste  with  construction  materials  prior 
to  injecting.  The  owner  or  operator 
would  have  to  submit  to  the  Director  a 
description  of  how  the  determination 
was  made.  Such  a  d^ermination  could 
be  based  on  well  known  or  established 
data  on  rates  of  corrosion  exhibited  by  a 
given  material  exposed  to  a  particular 
waste  or  formation  fluid.  This 
information  could  be  used  to  establish  a 
schedule  of  maintenance  and 
replacement  that  would  assure 
continued  compatibility.  Alternatively, 
the  demonstration  could  be  based  on 
monitoring  with  corrosion  loops, 
coupons,  or  similar  systems.  It  should  be 
noted  that  both  the  standard  established 
in  §  146.65,  and  the  demonstration 
required  in  §  146.68,  pertain  to  the 
waste,  the  formation  fluids,  and  any 
reaction  products. 
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3.  Casing  and  Cementing  Requirements 
for  New  Weils 

This  proposal  would  change  the 
existing  casing  and  cementing 
requirements  for  new  wells  by  making 
them  more  explicit.  For  example,  the 
current  regulatiorks  require  the  Director 
to  merely  consider  the  location  of 
USDWs  when  setting  casing  depths. 
Today's  proposal  would  require  the 
surface  casing  to  be  set  below  the  base 
of  the  lowermost  USDW.  Similarly,  the 
proposal  would  require  the  owner  or 
operator  to  use  a  minimum  of  120%  of 
the  calculated  annular  volume  of  cement 
and  to  recirculate  to  the  surface, 
whenever  possible,  whereas  the  current 
regulations  require  only  that  a  sufficient 
quantity  of  cement  be  used.  Operators 
should  have  considerably  more  than 
120%  of  the  volume  on  hand  when 
cementing.  In  fact,  it  has  been  suggested 
that  up  to  100%  excess  cement  should  be 
recirculated.  The  Agency  is  requesting 
comment  on  whether  20%  recirculation 
is  adequate  or  whether  more  should  be 
required. 

The  proposal  requires  casing  to  have 
sufficient  strength  to  withstand  the 
maximum  burst  and  collapse  pressures 
and  the  maximum  tensile  stresses 
expected  to  occur  during  the  design  life 
of  the  well:  the  current  requirements 
state  that  the  Director  must  consider  the 
injection  pressure,  the  internal  and 
external  pressure,  and  axial  loading. 
The  Agency  does  not  view  these 
changes  as  major  departures  from  its 
current  regulations;  rather,  they 
represent  a  more  specific  statement  of 
the  existing  requirements. 

4  Tubing  and  Packer 

The  current  regulations  allow  the  use 
of  an  approved  fluid  seal.  During  the 
course  of  the  section  701  Survey,  EPA 
noted  several  instances  in  which 
operators  of  wells  equipped  with  a  fluid 
seal  failed  to  detect  operational 
problems.  Based  on  that,  the  Agency 
began  to  consider  whether  the  use  of 
fluid  seals  should  be  either  restricted  or 
prohibited.  Perhaps  in  response  to  EPA's 
research,  several  committee  members 
advocated  restricting  or  prohibiting  their 
use.  Others  noted  that  with  certain  types 
of  waste  such  seals  may  actually 
provide  protection  superior  to  packers. 
The  Agency  continues  to  believe  that 
the  simplicity  of  mechanical  packers 
makes  them  preferrable  in  most  cases. 
After  careful  analysis  the  Agency  has 
determined,  however,  that  the  problems 
exhibited  by  fluid  seals  are  primarily  a 
function  of  inadequately  trained 
operators  and  of  the  complexity  of 
operating  fluid  seals  effectively.  After 
listening  to  extensive  debate,  the 


Agency  decided  that  the  most 
appropriate  means  of  regulating  such 
wells  is  to  ensure  that  the  operator  is 
well  trained,  that  the  well  can  be 
accurately  monitored  on  a  continuous 
basis,  that  the  permit  contains 
appropriate  pressure  and  volume 
limitations,  and  that  the  owner  or 
operator  demonstrate  that  the  facility 
will  provide  a  level  of  protection  equal 
to  or  exceeding  that  which  a  packer- 
equipped  well  would  provide.  The 
proposed  §  146.65(d)(3)  contains  such 
provisions.  The  Agency  requests 
comment  on  this  approach  and 
particularly  requests  comments  on  the 
accuracy  and  sensitivity  of  fluid  seal 
monitoring. 

H.  Logging,  Testing  and  Sampling 

Section  146.66,  being  proposed  today 
takes  requirements  pertaining  to  logging 
and  testing  from  existing  §§  146.12(d) 
and  146.14(b)  and  places  them  in  a 
single  section.  In  addition,  the  Agency  is 
proposing  to  change  the  requirements  in 
several  important  ways.  The  Agency 
would  like  to  note  that  these 
requirements  apply  only  to  new 
hazardous  waste  wells. 

Basically,  the  first  change  introduces 
in  the  regulations  a  description  of  what 
the  goals  of  this  section  should  be.  A 
new  use  of  the  data,w^ould  be  the 
establishment  of  baseline  data  prior  to 
injecting  against  which  future  logging 
and  testing  can  be  measured.  The 
Agency  believes  this  to  be  an  important 
concept:  the  future  utility  of  many  logs  is 
dependent  on  having  a  base  log  against 
which  to  compare.  Thus,  the  operator's 
ability  to  demonstrate  compliance  at 
some  point  in  the  future  may  depend  on 
what  logs  he  ran  when  the  well  was  first 
constructed.  From  this  perspective,  EPA 
believes  that  detailed  logging  pnor  to 
injecting  can  be  of  benefit  to  both  the 
regulator  and  the  permittee. 

Another  change  being  proposed  today 
involves  the  tests  required  both  before 
the  casing  is  set  and  after  it  is  in  place. 
The  wording  in  the  existing  regulations 
does  not  clearly  indicate  whether  the 
tests  outlined  (n  §  146.12(d)(2)  are 
mandatory  or  whether  only  some  subset 
need  to  be  run.  The  proposed  language 
makes  it  clear  that  all  the  listed  tests 
must  be  run.  Some  committee  members 
were  concerned  that  this  could  prevent 
the  Director  from  requiring  a  better  test 
or  could  "freeze"  technology.  They 
noted  that  the  technologies  used  to  test 
wells  were  evolving  rapidly  and  urged 
that  we  allow  the  Director  to  approve  an 
equivalent  alternative.  The  proposed 
regulation  reflects  this  concern  and 
allows  the  Director  to  approve  an 
alternative  or  additional  test  when  he 
deems  it  appropriate. 


The  Agency  is  proposing  to 
substantially  change  the  mechanical 
integrity  requirements  in  §  146.68(d). 
The  initial  demonstration  of  mechanical 
integrity  for  new  wells,  contained  in 
§  146.66(a)(3)  reflects  this  change.  A 
detailed  discussion  outlining  the 
Agency's  rationale  for  this  revision  can 
be  found  in  the  section  of  the  preamble 
addressing  §  146.68.  Testing  and 
Monitoring  Requirements. 

Current  §  146.12(a)(15),  requires  the 
Director  to  evaluate  the  operator's 
coring  program  prior  to  granting  a 
permit.  Some  members  of  the  committee, 
concerned  that  this  provision  did  not  ' 

place  a  burden  on  the  Director  to  require 
coring,  or  on  the  operator  to  conduct  it, 
urged  the  Agency  to  state  the 
requirement  more  affirmatively.  They 
also  wanted  to  be  sure  the  Director  had 
authority  to  require  coring  of  formations 
other  than  the  injection  and  confining 
zones.  Others  believed  that  coring  might 
not  be  necessary  when  information  from 
a  nearby  source  is  available.  After 
consideration,  the  Agency  believes  that 
the  relatively  inexpensive  task  of  coring 
is  justifiable  in  view  of  the  information 
provided.  Accordingly,  the  revisions 
being  proposed  today  state  the 
requirement  more  prescriplively  and 
afford  the  Director  broad  authority  to 
require  cores  from  other  formations.  The 
Agency  would  like  to  note,  however, 
that  the  situations  in  which  the  Director 
would  want  to  require  coring  of 
formations  other  than  the  injection  or 
confining  zones  should  be  few. 

The  Agency  is  also  proposing  to 
require  the  owner  or  operator  to  conduct 
pump  or  injectivity  tests  to  identify  the 
hydrogeologic  properties  of  the  injection 
zone  through  an  empirical  method.  Such 
tests  also  have  the  advantage  of  yielding 
an  aggregate  figure  which  represents  an 
entire  strata  or  section  of  a  strata. 
Again,  the  requirement  for  such  a  test  is 
implicitly  stated  in  the  current 
regulations  which  require  the  Director  to 
"consider"  the  owner  or  operator's 
formation  testing  program.  Thus,  the 
Agency  does  not  see  this  as  a 
substantive  new  requirement. 

Finally,  in  §  146.66(0.  the  Agency  is 
proposing  language  which  would  assure 
that  the  Director  has  the  opportunity  to 
witness  logging  or  testing  procedures  by 
requiring  the  permittee  to  submit  a 
schedule  of  testing  activities  at  least  30 
days  prior  to  conducting  the  specified 
tests. 

/.  Operating  Requirements 

In  new  §  146.67,  the  Agency  is 
proposing  to  add  several  operating 
requirements  to  those  which  are 
specified  in  §  146.13,  These  include: 
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requirements  for  maintaining  an  annulus 
pressure  which  exceeds  injection 
pressures:  controls  for  wells  injecting 
waste  which  could  generate  gases; 
requirements  for  wells  handling  waste 
from  a  variety  of  sources;  use  of 
automatic  shutoff  or  alarm  devices;  and 
additional  notification  requirements 
when  operating  problems  occur. 

1.  .Annulus  Pressure 

New  §  146.67(c)  would  require  the 
owner  or  operator  to  maintain  an 
annulus  pressure  which  exceeds  the 
injection  pressure,  unless  it  would 
damage  the  well.  Under  such  operating 
conditions,  a  leak  in  the  tubing  would 
always  result  in  annulus  fluid  moving 
into  the  tubing,  not  in  waste  moving  into 
the  annulus.  Some  members  pointed  out 
that  with  very  deep  wells  constructed 
out  of  settaifl  materials  pressures  could 
be  sufficiently  high  to  collapse  the 
tubing.  The  committee  agreed  that  under 
these  circumstances  it  was  reasonable 
to  afford  the  Director  some  discretion  in 
imposing  the  requirement.  Where  the 
Director  does  relax  this  requirement 
because  the  well  is  too  deep,  the  most 
critical  section  of  the  well — the  part 
adjacent  to  a  USDW — would  still  be 
operated  with  a  favorable  pressure 
relationship. 

2.  Controls  for  Gas  Generation 

In  the  past,  several  wells  injecting 
acidic  waste  into  formations  either 
composed  of  carbonates  or  having 
substantial  carbonate  cementing  have 
suffered  operational  problems.  Although 
in  no  such  case  has  a  USDVV  been 
affected,  EP.A  has  determined  that  some 
additional  controls  are  appropriate. 
Accordingly.  §  146.67(e),  as  proposed, 
would  dictate  that  the  permit  limit  the 
temperature.  pH,  or  acidity  of  the  waste 
and  contain  procedures  for  preventing 
pressure  loss  during  shutdown 
operations — the  most  critical  period  for 
gas  generation.  Such  requirements 
would  typically  prohibit  the  operator 
from  shutting  in  the  well  until  a  buffer 
had  been  injected  to  re.move  any  acid 
from  the  vicinity  of  the  well  bore.  If  an 
emergency  shut-in  were  necessary,  the 
operator  could  shift  to  a  neutral 
injection  stream  prior  to  shutting  in  the 
well.  Controls  on  the  temperature,  pH. 
or  acidity  of  the  waste  would  limit  the 
rate  of  gas  generation  or  prevent  it  from 
being  generated  near  the  well  bore. 

One  option  before  the  committee  was 
to  ban  such  injection  altogether.  Some 
noted  that  the  problems,  while  real,  had 
not  caused  contamination  of  L'SDWs 
and,  more  importantly,  could  have  the 
beneficial  effect  of  neutralizing  the  acid. 
On  reflection,  the  Agency  elected  to 
adopt  the  approach  outlined  above. 


A  further  concern  with  acid  waste 
injection  expressed  by  some  centered  on 
the  effect  the  acid  might  have  on  the 
confining  zone  and  the  injection  zone. 
Specifically,  they  were  concerned  that 
the  waste  might  destroy  the  capacity  of 
the  confining  zone  to  confine,  and 
change  the  hydrologic  properties  of  the 
injection  zone  to  the  extent  that  the 
modeling  done  to  identify  the  area  of 
review  and  to  assure  proper  siting 
would  no  longer  be  valid. 

The  Agency  has  investigated  the 
geochemical  effects  of  acid  waste 
injection  thoroughly,  and  will  continue 
to  do  so.  At  this  time,  there  is  no 
evidence  that  acid  wastes  can  influence 
formations  to  such  an  extent.  Indeed, 
available  information  suggests  that  the 
total  amount  of  dissolution  resulting 
from  injection  of  acid  wastes  will  not 
affect  the  structural  integrity  of  the 
system  (Ref.  7,  8). 

3.  Automatio  Alarms  and  Shutoff 
Devices 

In  the  course  of  administering  the  UIC 
program  in  States  without  primacy,  EPA 
noted  that  several  operators  used 
automatic  alarms  or  automatic  shutoff 
systems.  Such  systems  are  designed  to 
either  set  off  an  alarm  or  shut  in  the  well 
whenever  certain  operating  parameters 
go  beyond  a  prescribed  range.  The 
Agency  is  proposing  to  require  such 
systems  for  all  wells  injecting  hazardous 
waste. 

The  Agency  is  also  proposing  in 
§  146.67  (g),  (h),  and  (i)  a  series  of 
measured  responses  to  instances  when 
monitoring  is  triggered.  The  proposal 
would  require  the  operator  to  identify 
the  cause  of  the  incident,  shut  off  the 
well  if  necessary,  determine  whether  a 
leak  has  occurred,  and  notify  the 
Director  within  24  hours  if  one  has.  In 
cases  where  the  well  has  lost 
mechanical  integrity,  the  operator  would 
have  to  restore  and  demonstrate  well 
integrity  prior  to  resuming  injection.  In 
cases  where  there  has  been  a  release 
into  a  USDW,  the  operator  would  have 
to  develop  a  cleanup  plan  and  submit  it 
to  the  Director  for  approval.  In  cases 
where  the  USDW  served  as  a  source  of 
drinking  water,  the  operator  would  also 
be  required  to  publish  a  notice  in  a 
newspaper  of  general  circulation.  The 
operator  would  also  be  required  to 
notify  the  Director  prior  to  conducting 
any  well  workover. 

The  cleanup  plan  developed  pursuant 
to  proposed  §  146.67(i)  would  not  relieve 
the  operator  from  meeting  any 
concurrent  requirements  imposed  under 
section  3004{u)  of  HSWA.  The  Agency's 
intent  in  imposing  this  requirement  is  to 
assure  that  cleanup  occurs  as  rapidly  as 
possible.  As  a  practical  matter,  the 


Director  should  coordinate  any  cleanup 
activities  with  the  appropriate 
institution  implementing  the  section 
3004(u)  requirements.  Any  cleanup 
action  being  considered  under  this 
proposed  section  should  use  the  criteria 
being  developed  by  the  Agency  under 
section  30O4(u)  for  deciding  whether 
cleanup  is  necessary,  what  cleanup 
levels  are  appropriate,  and  what 
financial  responsibility  requirem.ents 
apply- 
Similarly,  these  requirements  are 
meant  to  supplement,  not  replace  the 
requirements  for  twenty-four  hour 
reporting  in  §144.51(1)(6).  These 
amendments  are  being  added  merely  to 
clarify  how  the  operator  is  expected  to 
respond  to  an  alarm  or  shut  down 
triggered  by  the  monitoring  required  by 
proposed  §  146.67(0  Members  of  the 
committee  pointed  out  that  for  an  alarm 
or  shutoff  device  to  be  effective,  the 
range  of  values  which  would  trigger 
them  must  be  such  that  some  false 
warnings  would  occur.  For  example,  a 
temperature  change  in  the  fluid  injected 
could  reduce  pressures  in  the  annulus 
sufficiently  to  set  off  one  of  these 
systems.  The  Agency  is  not  interested  in 
receiving  a  report  any  time  such  an 
event  occurs;  nor  would  it  want  the 
operator  to  shut  in  the  well  under  these 
circumstances.  It  became  clear  during 
the  negotiations,  that  EPA  would  have 
to  articulate  how  we  would  want  an 
operator  to  respond  when  an  alarm  is 
triggered.  This  section  outlines  these 
expectations. 

/.  Testing  and  Monitoring  Requirements 

As  with  several  of  today's 
amendments,  this  section  both  restates 
existing  requirements  more  explicitly, 
changes  some  more  substantively  and 
adds  new  requirements.  This  section 
would  add  a  requirement  for  a  waste 
analysis  plan,  establish  more  precise 
standards  for  hydrogeologic 
compatibility  determinations,  specify 
requirements  for  compatibility 
monitoring,  revise  mechanical  integrity 
testing,  and  establish  more  specific 
ambient  monitoring  requirements. 

1.  Waste  Analysis  Plan 

The  current  regulations  require 
analysis  of  the  injected  fluid  "with 
sufficient  frequency  to  yield 
representative  data  of  their 
characteristics"  §  146.13(b).  In  the 
Agency's  implementation  of  the 
program,  numerous  questions  have  been 
raised  concerning  how  to  determine  a 
sufficient  frequency  and  how  to 
interpret  representative  data. 

Members  of  the  committee  suggested 
that  the  Agency  adopt  the  approach 
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specified  in  §  264.13(b)  of  the  RCRA 
regulations.  This  section  requires  the 
owner  or  operator  to  develop  a  written 
plan  describing  how  the  waste  will  be 
analyzed  and  sampled  and  how  the 
analysis  will  assure  that  the  samples 
will  be  representative.  The  Agency 
believes  this  to  be  a  sensible  approach. 
Most  hazardous  waste  injection  well 
operators  will  have  surface  units  subject 
to  RCRA  and  will  have  developed  such 
a  plan  already.  The  approach  retains 
flexibility,  but  eliminates  the  ambiguity 
in  the  current  regulations.  Accordingly, 
EPA  is  proposing  §  146.68(a),  which 
closely  parallels  the  RCRA  requirement. 

2.  Hydrogeologic  Compatibility 

A  similar  approach  is  being  proposed 
in  §  146.68(b)  to  address  hydrogeologic 
compatibility.  Under  the  proposed 
approach,  the  operator  would  submit  a 
plan  which  identifies  anticipated 
reaction  products  and  demonstrates  to 
the  Director's  satisfaction  that  neither 
the  waste  nor  the  reaction  products 
would  adversely  affect  the  injection  or 
confining  zone:  i.e..  both  the  injection 
and  confining  zones  must  continue  to 
satisfy  siting  standards  in  §  146.62. 

The  current  regulations  state  these 
requirements  in  §  146.12  and  §  146.14. 
As  in  other  areas,  this  amendment 
clarifies  and  adds  some  specificity  to 
them,  but  does  not  substantially  alter 
them. 

3.  Compatibility  of  Well  Materials 

The  proposed  approach  to  assuring 
that  the  materials  in  the  well  are 
compatible  with  injected  fluid  is 
discussed  in  detail  in  Section  G.2  of  this 
preamble  which  outlines  the  proposed 
construction  requirements.  That  section 
would  mandate  corrosion  monitoring  for 
corrosive  wastes,  and  would  give  the 
Director  discretion  in  requiring  it  in 
other  cases.  Essentially,  corrosion 
monitoring  devices  expose  the 
construction  materials  to  the  waste 
under  operating  conditions.  The 
operator  can  then  remove  this  material 
and  monitor  for  loss  of  mass,  cracking, 
or  pitting.  Traditionally,  such  monitoring 
has  been  accomplished  by  means  of 
loops  (actual  components  placed  in  a 
manifold  or  some  other  accessible  area) 
or  coupons  (pieces  of  material  placed  in 
the  waste  stream). 

The  committee  explored  several  other 
options  for  addressing  questions 
regarding  compatibility.  Some  members 
wanted  to  require  corrosion  monitoring 
in  all  cases.  Others  noted  that  in  many 
cases  the  rates  of  corrosion  can  be      - 
accurately  predicted,  particularly  in 
wells  with  a  long  operating  history  and 
in  wells  which  inject  a  waste  stream 
that  remains  constant  in  content.  After 


extensive  analysis,  the  Agency  decided 
that  it  would  be  most  appropriate  to 
afford  the  Director  some  latitude  in 
requiring  monitoring.  In  the  case  of 
corrosive  wastes,  however,  the  Agency 
believes  that  corrosion  monitoring 
should  be  mandatory  and  a  requirement 
to  this  effect  has  been  incorporated.  The 
Agency  requests  comment  on  this 
requirement. 

4.  Mechanical  Integrity  Testing 

Current  mechanical  integrity  tests 
(MlTs)  require  the  operator  to  check  for 
fluid  movement  behind  the  casing 
(including  movement  of  formation  fluids 
through  cement  channels)  and  for  leaks 
in  the  tubing,  casing  or  packer.  The  tests 
are  to  be  run  at  least  once  every  five 
years.  During  the  initial  proposal  and 
promulgation  of  the  UIC  regulations,  the 
question  of  how  frequently  the  tests 
should  be  run  was  a  controversial  one 
(see  45  PR  42500  et  seq..  June  24, 1980). 
For  this  reason,  in  part,  EPA  included 
§  146.15  when  it  promulgated  the  current 
regulations.  This  section  was  to  be  used 
to  gather  data  to  assess  certain  of  the 
requirements  to  be  sure  they  were 
adequate.  Chief  among  these  were  the 
mechanic  integrity  testing  requirements. 
After  analyzing  annual  and  quarterly 
reports  and  reviewing  the  results  of  the 
section  701  report,  the  Agency  believes 
that  the  frequency  of  certain  of  the  tests 
is  inadequate.  In  addition,  EPA  believes 
that  certain  tests  not  currently  specified 
in  the  regulations  should  be  added.  In 
several  instances,  problems  developed 
and  evolved  within  a  five-year  time 
period.  While  these  problems  were 
detected  by  routine  monitoring,  it  clearly 
suggests  that  the  testing  frequency 
needs  to  be  increased. 

In  view  of  these  concerns.  EPA  is 
proposing  to  require  annual  pressure 
tests.  The  Agency  is  also  proposing  to 
require  the  operator  to  conduct 
radioactive  tracer  surveys  (RTS) 
annually.  This  test  is  required  in  many 
State  programs  and  has  been  approved 
by  EPA  for  use  in  some  federally- 
implemented  programs,  RTS  tests  are 
extremely  effective  for  locating  leaks  in 
the  bottom  hole  cement. 

In  addition,  we  are  proposing  to 
require  the  use  of  a  tool  to  evaluate  the 
casing  prior  to  operating  the  well  and  at 
least  once  and  every  five  years 
thereafter.  This  tool,  which  uses  electro- 
magnetic flux  to  measure  the  thickness 
of  the  casing,  has  the  advantage  of  being 
predictive.  That  is.  it  not  only  indicates 
whether  a  leak  is  present  in  the  well,  but 
can  also  show  developing  weaknesses. 
In  addition,  the  test  can  be  used  to 
ascertain  the  condition  of  the  cement 
behind  the  casing.  The  proposed  rule 
affords  the  Director  some  discretion  in 


requiring  this  log  since  it  is  not  effective 
with  some  casing  materials. 

Several  members  of  the  committee 
suggested  that  tests  which  require  the 
tubing  to  be  pulled  should  not  be 
required  at  any  specific  intervals,  but 
should  be  run  whenever  the  well  is 
worked  over.  The  Agency  disagrees.  The 
tests  in  question,  the  temperature,  noise 
or  cement  bond  logs,  are  currently 
required  to  be  run  at  least  once  every 
five-years  by  existing  regulations.  The 
casing  tool,  which  also  must  be  run  with 
the  tubing  pulled  is  proposed  to  be  run 
at  least  once  every  five  years  also. 
Moreover,  a  demonstration  of 
mechanical  integrity  is  already  required 
after  every  workover.  The  proposed 
regulations  make  clear  that  the  Director 
may  schedule  the  tests  to  coincide  with 
workovers  whenever  possible 

5.  Ambient  Monitoring 

Section  1426  of  the  Safe  Drinking 
Water  Act  requires  the  Administrator  to 
identify  and  list  by  regulation  methods 
for  monitoring  all  Class  I  well  sites. 
Thus,  the  proposal  being  made  today  for 
monitoring  has  a  broader  scope  than  the 
other  amendments.  The  requirements  in 
§  146.68(e)  are  also  being  proposed  at 
§  146.13  and  would  apply  to  owners  and 
operators  of  all  Class  I  wells,  not  just 
those  who  inject  hazardous  waste. 

The  debate  surrounding  monitoring 
for  Class  I  injection  wells  has  been  a 
protracted  one.  The  Agency  has  been 
investigating  methods  which  might  be 
useful  for  some  time  and  will  continue  to 
do  so.  While  some  analysis  is  still  being 
performed,  one  fact  has  become  clear: 
with  one  exception,  there  is  no  single 
technique  which  could  provide 
meaningful  data  at  all  sites.  The 
question  of  what  might  prove  effective 
at  a  given  site  depends  on  the 
hydrogeologic  setting  and 
characteristics  of  the  operation. 

The  exception  involves  monitoring  the 
pressure  decay  in  the  injection  zone 
when  the  well  is  not  injecting  and 
assessing  whether  the  decay  curve 
tracks  predictions.  Such  predictions  are 
made  for  siting  and  area  of  review 
calculations  and  are  based  on 
hydrogeologic  data  and  operating 
parameters  such  as  injection  pressure, 
fluid  density  and  volume  injected.  If  the 
geology  has  been  accurately 
characterized,  then  the  pressure  decay 
should  closely  track  the  predictions.  On 
the  other  hand,  if  an  unexpected  fault  or 
fracture  is  transmitting  fluid  it  will 
decline  at  a  faster  rate.  Conversely,  if  a 
boundary  condition  such  as  an 
impermeable  fault  is  present,  the  decay 
curve  will  be  slower  than  anticipated. 
Accordingly,  the  Agency  is  proposing  to 
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require  pressure  decay  monitoring  of  the 
injection  zone  annually. 

Testing  the  pressure  in  the  first  porous 
formation  above  the  injection  zone  can 
also  be  an  effective  method  of 
nion(tt)ring,  although  its  utility  is  not  as 
universal  as  monitoring  pressure  decay 
in  the  injection  zone  itself.  Pressure  is 
distributed  relatively  uniformly  around 
the  well  bore.  If  the  confining  zone  did 
leak,  the  resulting  pressure  increase  in 
the  zone  above  would  also  be 
distributed  uniformly.  Thus,  unlike 
water  quality  monitoring  (which  relies 
on  the  well  or  wells  being  placed  in  the 
path  of  a  plume  in  order  to  detect  a 
rt;lease),  pressure  monitoring  is  capable 
of  detecting  a  leak  wherever  the 
pressure  is  raised  sufficiently.  However, 
modeling  has  shown  that  pressure 
monitoring  is  most  useful  when  the 
overlying  porous  zone  is  relatively  thin 
and  injection  pressures  and  volumes  are 
high.  In  many  cases,  background 
perturbations  in  formation  pressures 
caused  by  such  phenomena  as  earth 
tides  limit  our  ability  to  identify 
pressure  increases  attributable  to  the 
well.  Nevertheless,  the  Agency  believes 
that,  in  appropriate  circumstances, 
pressure  monitoring  can  be  an  effective 
tool.  Because  its  use  is  not  as 
universally  applicable  as  monitoring  of 
pressure  decay,  the  EPA  is  allowing  the 
Director  discretion  in  applying  it. 

When  a  monitoring  well  is  required  in 
the  overlying  porous  formation, 
however,  the  owner  or  operator  would 
be  required  to  monitor  the  groundwater 
quality  in  the  aquifer.  Wh'le  the  utility 
of  using  a  single  well  or  even  a  set  of 
wells  to  monitor  water  quality  at  great 
depths  may  be  questionable,  once  a  well 
is  installed  to  detect  pressure  changes,  it 
adds  little  additional  expense  to  sample 
it  for  water  quality  changes.  While  the 
absence  of  any  change  is  certainly  not 
dispositive,  the  presence  of  a  change 
might  be. 

The  proposal  also  lists  several  other 
alternatives  which  the  Director  may  use 
when  prescribing  a  monitoring  plan. 
These  include:  geophysical  techniques, 
water  quality  monitoring  in  the 
overlying  aquifer,  periodic  water  quality 
monitoring  in  the  lowermost  USDVV,  and 
any  other  monitoring  which  the  Director 
believes  necessary  to  assure  the 
protection  of  USDVVs  or  to  calibrate 
models. 

A'.  Rpporting  Requirements 

The  Agency  is  proposing  to  add 
severdl  new  reporting  requirements. 
These  include  reports  on  changes  in  the 
relationship  between  injection  pressure 
and  flow  rate  or  volume  which  go 
beyond  a  range  specified  in  the  permit,  a 
description  of  any  event  which  triggers 


an  automatic  ^arm  and  the  operator's 
response,  the  total  volume  of  fluid 
injected,  and  the  volume  of  annular  fluid 
lost.  Members  of  the  negotiating 
committee  unanimously  criticized  the 
reporting  requirements  as  stated  in 
§  146.13  of  the  current  regulations.  Some 
found  the  requirement  to  report  monthly 
average  and  maximum  injection  rates  or 
volumes  and  pressures  to  be 
burdensome.  Others  pointed  out  that 
such  data  does  not  provide  the  specifc 
information  necessary  to  assess  the 
operation.  The  Agency  agrees  and  is 
amending  the  requirements  accordingly. 
The  reporting  being  proposed  should 
give  the  Director  the  specific 
information  he  needs  to  review  the 
facility,  and  reduce  the  overall  burden  to 
the  operator. 

L.  Information  to  Be  Evaluated  by  the 
Director 

This  section  essentially  restates  the 
information  required  in  §  146.14  of  the 
existing  regulations.  One  option  the 
Committee  considered  was  proposing 
language  to  establish  clearly  the  limits 
and  responsibilities  of  the  Director  in 
analysing  the  information  submitted  by 
the  Director  and  the  obligations  of  the 
operator.  The  Agency  is  not  proposing 
such  rules  today  since  this,  in  fact, 
mirrors  the  way  the  program  has  been 
implemented,  and  is  at  least  implicitly 
stated  in  severpl  sections  of  the 
regulations  (§  S  124.3  and  144.12). 

A/.  Closure 
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This  section  reorganizes  and 
consolidates  requirements  found  in  the 
current  regulations  at  §§  144.28(c), 
144.51(o),  144.52(a),  146.10,  and  146.14.  In 
additon,  the  Agency  is  proposing  to  add 
three  new  requirements.  These  are 
detailed  below^. 

Proposed  §  146.71(d)(1)  would  require 
the  operator  to  observe  and  record  the 
pressure  decay  for  a  time  specified  by 
the  Director.  The  Director  would  use  this 
data  in  conjunction  with  the  results  of 
transient  pressure  monitoring  conducted 
pursuant  to  §  146.68  to  determine 
whether  the  operation  has  conformed 
with  predicted  performance.  The 
Agency  believes  this  information  could 
be  useful  in  determining  whether  any 
specific  post  closure  care  requirements 
would  be  appropriate. 

We  are  also  proposing  to  require  the 
owner  or  operator  to  demonstrate 
mechanical  integrity  prior  to  plugging 
the  well.  As  with  many  of  the 
amendments  today,  the  Agency  requires 
this  in  permits  in  all  cases,  and  is  merely 
specifying  existing  practice  in  the 
regulations.  In  addition,  we  are 
clarifying  that  both  the  owner  or 
operator,  and  |he  person  performing  the 


closure,  if  different,  must  certify  that  the 
facility  was  closed  in  accordance  with 
the  plan  (§  146.71(cJ). 

N.  Post  Closure  Cate  and  Financial 
Responsibility 

The  Agency  is  proposing  to  apply  post 
closure  care  requirements  to  injection 
wells.  In  the  original  promulgation  of  the 
UIC  program,  no  provision  was  made  for 
post  closure  care  or  any  associated 
financial  responsibility  demonstrations. 
At  that  time,  EPA  did  not  believe  such 
requirements  were  necessary.  Once  a 
well  was  properly  plugged  and  once  the 
pressures  dropped  to  near  background, 
physics  suggested  the  waste  would 
remain  in  the  injection  zone.  In  support 
of  this  contention,  the  Agency  could 
point  to  petroleum  reserves  which  had 
remained  in  traps  for  fens,  even 
hundreds  of  millions  of  years.  In 
addition,  ground  water  isotope  data 
suggested  that  many  brines  remained 
trapped  for  even  longer  time  periods. 

During  the  negotiations,  several 
members  expressed  concerns  about  the 
potential  for  future  activities  to  disturb 
the  waste.  They  argued  that  even  though 
a  properly  chosen  site  should  contain 
the  waste  indefinitely  under  natural 
conditions,  it  might  not  do  so  in  the  face 
of  other  injection  activities,  oil  and  gas 
related  drilling  activities,  or  other  man 
induced  forces.  They  also  noted  that 
pressures  do  not  decline  immediately. 
Indeed,  in  sqm.e  instances,  pressures 
may  remain  significantly  elevated  for 
years. 

Upon  consideration  the  Agency  agrees 
and  is  proposing  post  closure  care  and 
associated  financial  responsibility 
requirements  for  owners  of  hazardous 
waste  injection  wells.  The  Agency 
believes  the  special  problems  associated 
with  hazardous  waste  warrant  such 
action. 

The  requirements  being  proposed 
track  those  promulgated  for  RCRA  in  40 
CFR  Parts  264  and  265.  These  were 
promulgated  at  47  FR  323.50  et  seq.  July 
26, 1982,  which  contains  a  complete 
discussion  of  the  requirements.  Briefly, 
§  146.72  would  require  the  owner  or 
operator  to  submit  a  survey  plat 
indicating  a  permanent  benchmark  to 
the  appropriate  zoning  authority  and  to 
the  EPA  Regional  Office  in  which  the 
activity  occurred;  place  a  notation  on 
the  deed  describing  the  activity;  notify 
any  State  and  Federal  agencies  which 
regulate  drilling  activities;  and  continue 
any  monitoring  required  by  the  Director. 
The  July  26, 1982  Federal  Register  cited 
above  provides  a  more  thorough 
explanation  of  these  requirements  and 
the  Agency's  rationale  in  developing 
them. 
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The  Director  would  predict  the 
amount  of  post  closure  financial 
responsibility  to  be  required  at  the 
permit  stage  by  requiring  the  owners  or 
operators  of  Class  I  hazardous  waste 
injection  wells  to  submit  site-specific 
pressure  modeling  results  when 
applying  for  a  permit.  This  modeling 
would  predict  the  length  of  time 
pressure  would  remain  elevated  after  all 
injection  activities  have  ceased.  In 
addition,  the  modeling  would  be  used  to 
determine  what  monitoring,  if  any. 
would  be  required  in  the  perm.it.  Thus, 
prior  to  granting  any  permit,  the  Director 
would  have  evidence  showing  both 
what  types  of  post  closure  monitoring 
may  be  necessary  and  how  long  the 
monitoring  would  need  to  go  on.  This 
information  would  aid  in  determ.ining 
the  total  amount  of  post  closure 
financial  responsibility  needed.  The 
demonstration  would  be  subject  to  the 
procedural  and  fiscal  requirements 
oudined  in  40  CFR  Part  144.  Subpart  F. 
The  Agency  intends  to  modify  these 
instruments  as  appropriate  for  Post 
Closure  care.  We  specifically  invite 
comment  on  what  changes  are 
appropriate. 

The  only  signiHcant  difference 
between  the  requirements  proposed 
under  RCRA  and  these  being  proposed 
today  is  the  term  for  which  the  owner 
must  monitor  the  well.  This  proposal 
would  require  him  to  do  so  until  the 
pressure  in  the  injection  zone  reaches 
background. 

IV.  Summary'  of  Today's  Proposal — 
Amendments  to  Farts  144, 124,  and 
§  146.13 

A.  Part  124 

EPA  is  amending  Part  124  to  require 
that  state  agencies  which  regulate  oil 
and  gas  activities  or  mineral  exploration 
be  notified  of  permit  activities  for  all 
Class  I  wells.  Several  State  regulators 
participating  in  the  regulatory 
negotiation  process  indicated  that  this 
was  the  practice  in  their  states  and 
suggested  that  the  notice  could  help 
agencies  coordinate  their  programs  and 
apply  specific  requirements  when 
appropriate. 

B.  Pert  144 

The  Agency  is  proposing  to  amend 
§  144.31  to  clarify  that  a  permit  is 
needed  during  the  entire  life  of  the 
facility  which  includes  the  post-closure 
care  period.  An  issue  which  came  up  in 
the  course  of  revising  these  regulations 
is  the  extent  to  which  EPA  has  authority 
over  an  operator  who  is  no  longer 
injecting  waste  and  whose  permit  may 
have  expired.  This  was  perceived  as  a 
particular  problem  with  regard  to 


assuring  that  plugging  and 
abandonment,  closure  and  post  closure 
requirements  are  met.  The  Agency 
agrees  that  the  current  regulatory 
structure  could  be  subject  to  abuse. 
Accordingly,  we  are  proposing  to  amend 
§  144.31  by  adding  a  new^  section  (h) 
which  would  enable  the  Director  to 
require  the  owner  or  operator  of  a 
currently  authorized  Class  1  hazardous 
waste  well  to  obtain  a  post  closure 
permit. 

Moreover,  existing  requirements  at 
§  144.12  apply  to  all  phases  of  injection 
operations,  including  plugging  and 
abandonment,  closure,  and  post  closure 
activities.  This  provision  does  not 
depend  upon  a  permit;  rather  it  applies 
directly  to  the  owner  or  operator.  Thus. 
whenever  an  injection  activity 
endangers  a  USDW  or  the  health  of 
persons,  the  Agency  has  authority  to 
enforce.  In  addition,  the  Director  must 
assure,  prior  to  granting  a  permit,  that 
the  owner  or  operator  has  demonstrated 
financial  responsibility  adequate  to 
carry  out  closure  and  post  closure  care. 

In  addition,  the  Agency  is  proposing 
to  amend  §  144.39  to  broaden  the 
reasons  for  which  permits  may  be 
modified  or  revoked  and  reissued. 
Specifically,  the  proposal  would  require 
permit  modification  either  when 
regulations  change,  or  when  the  waste  is 
changed  or  reclassified.  The  preamble  to 
40  CFR  Part  146  outlines  the  basis  for 
amending  §  144.39(b).  The  intent  of  this 
change,  briefly,  is  to  give  the  Director 
the  discretion  to  revise  or  reissue  a 
permit  when  the  waste  becomes  or  is 
determined  to  be  hazardous  as  defined 
in  section  261. 

C.  Section  146. 13 

Proposed  §  146. 13  would  satisfy  the 
mandate  of  section  1426  of  the  Safe 
Drinking  Water  Act  by  requiring  the 
owners  or  operators  of  cl!  Class  I  wells 
to  develop  an  ambient  monitoring 
program.  This  proposed  amendment 
differs  from  the  other  proposals  made 
today  in  that  it  is  not  restricted  solely  to 
Class  1  hazardous  waste  wells,  but 
rather  is  applicable  to  all  Class  I  wells. 

At  a  minimum,  the  Director  shall 
require  a  monitoring  of  the  pressure 
buildup  in  the  injection  zone.  This  would 
require  an  annual  shut  down  of  the  well 
for  a  period  of  time  sufficient  to  conduct 
a  valid  observation  of  the  pressure  fall- 
off  curve. 

At  the  Director's  discretion,  one  or 
more  of  the  following  site-specific 
monitoring  techniques  may  also  be 
required  in  order  to  prevent  the 
contamination  of  USDWs: 

1.  Continuous  monitoring  for  pressure 
changes  in  the  first  aquifer  overlying  the 
confining  zone; 


2.  The  use  of  indirect,  geophysical 
techniques  to  determine  pertinent 
characteristics  of  the  formation  and 
injected  fluids; 

3.  Periodic  monitoring  of  the  ground 
water  quality  in  the  lowermost  USDW: 
or 

4.  Any  other  technique  which  the 
Director  deems  necessary  to  protect 
USDWs. 

Further  detail  concerning  these 
proposed  ambient  monitoring 
amendments  can  be  found  in  section 
(III)[J)(5)  of  today's  proposal  "  '" 

V.  Regulatorj  Requirements 

A.  Regulatory  Impact  Ar.aiysis 

Executive  Order  12291  requires  EPA 
to  assess  the  effect  of  contemplated 
Agency  actions  during  the  development 
of  regulations.  Such  an  assessment 
consists  of  a  quantification  of  the 
potential  benefits  and  costs  of  the  rule, 
as  well  as  a  description  of  any 
beneficial  or  adverse  effects  that  cannot 
be  quantified  in  monetary  terms.  In 
addition.  Executive  Order  12291  requires 
that  regulatory  agencies  prepare  an 
analysis  of  the  regulatory  impact  of 
major  rules.  Major  rules  are  defined  as 
those  likely  to  result  in; 

1.  An  annual  cost  to  the  economy  of 
SlOO  million  or  more;  or 

2.  A  major  increase  in  costs  or  prices 
for  consumers  or  individual  industries; 
or 

3.  Significant  adverse  effects  on 
competition,  employment,  investment, 
innovation  or  international  trade. 

The  Agency  has  performed  an 
analysis  of  the  proposed  regulation  to 
assess  the  economic  effect  of  associated 
compliance  costs.  Total  annualized 
compliance  costs  of  the  proposed 
regulation  are  estimated  to  total  S63 
million.  Total  capital  costs  are  estimated 
to  total  S15  million  and  one-time  petition 
costs  are  estimated  to  be  S3  million. 
These  costs  indicate  that  the  proposal 
does  not  constitute  a  major  rule  under 
Executive  Order  12291  and  EPA  has  not 
prepared  a  formal  regulatory-  impact 
analysis  of  todays  proposal.  The 
Agency  has,  however,  prepared  an 
assessment  of  the  cost  and  potential 
economic  effects  of  the  proposed  rule. 

B.  Regulatory  Flexibility  Analysis 

Pursuant  to  the  Regulatory  Flexibility 
Analysis  Act,  5  U.S.C.  601  et  seq.. 
whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effect  of  the  rule  on  small 
entities  [i.e..  small  businesses,  small 
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organizations,  and  small  governmental 
jurisdictions).  This  analysis  is 
unnecessary,  however,  if  the  agency's 
administrator  certifies  that  the  rule  will 
not  have  significant  economic  effect  on 
a  substantial  number  of  small  entities. 
Owners  and  operators  of  hazardous 
waste  injection  wells  are  generally 
major  chemical,  petrochemical  and  other 
manufacturing  companies.  The  Agency 
is  not  aware  of  any  small  entities  that 
would  be  affected  by  this  mle.  As  a 
result  of  this  finding  EPA  has  not 
prepared  a  .•'ormal  Regulatory  Flexibility 
Analysis. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Aft.  44  U.S.C.  3501  et  seq.  An 
Information  Collection  Request 
docum.ent  has  been  prepared  by  EPA 
(ICR  No.  0370)  and  a  copy  may  be 
obtained  from  Eric  Strassler. 
Information  Policy  Branch:  EPA:  401  M 
St..  SW.  (PM-223):  Washington.  DC 
20460  or  by  calling  (202)  382-2738. 
Submit  comments  on  these  requirements 
to  EP.-\  and:  Office  of  Information  and 
Regulatory  Affairs:  OMB:  726  Jackson 
Place.  \W.:  Washington.  DC  20503 
marked  ■'.-Xttention:  Desk  Officer  for 
EPA."  The  final  rule  will  respond  to  any 
OMB  or  public  comments  on  the 
ir/ormation  collection  requirements. 
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List  of  Subjects  in  40  CFR  Parts  124, 144. 
146  and  148 

Administrative  practice  and 
procedure,  Hazardous  materials, 
Reporting  and  recordkeeping 
requirements.  Confidential  business 
information,  Waste  treatment  and 
disposal,  Water  supply.  Water  pollution 
control.  Intergovernmental  relations. 

Dated:  August  14,  1987. 
Lee  M.  Thomas, 
Administrator. 

Therefore  it  is  proposed  that  Chapter  I 
of  Title  40  be  amended  as  follows: 

PART  124— PROCEDURES  FOR 
DECISIONMAKING 

1.  The  authority  citation  for  Part  124 
contmues  to  read  as  follows: 

Authority:  Resource  Conservation  and 

Recoverv  Act.  42  U.S.C.  6901  et  seq.:  Safe 
Drinking  Water  Act,  42  U.S.C.  300f  el  seq.: 
and  Clean  Air  Act.  42  U.S.C.  1857  et  seq. 

2.  Section  124.10  is  amended  by 
redesignating  paragraphs  (c)(l]  (viii)  and 
(ix)  as  paragraphs  ic)(l)  (ix)  and  (x)  and 
by  addmg  a  new  paragraph  (c)(l)(viii]  to 
read  as  follows: 

§  124.10    Public  notice  of  permit  actions 
and  public  comment  period. 
«         •         •         *         • 

(c)  •  •  * 


(viii)  For  Class  I  injection  well  UIC 
permits  only,  state  and  local  oil  and  gas 
regulatory  agencies  and  state  agencies 
regulating  mineral  exploration  and 
recoverv: 


PART  144— UNDERGROUND 
INJECTION  CONTROL  PROGRAM 

1.  The  authority  citation  for  Part  144 
continues  to  read  as  follows: 

.'\uthority:  Safe  Drinking  Water  Act,  42 
U.S.C,  300f  et  seq. 

2.  Section  144.31  is  amended  by 
adding  a  new  paragraph  (h)  to  read  as 
follows: 

§  144.31     Authorization  for  a  permit; 
authorization  by  permit 
«         «         •         «         * 

(h)  Scope  of  UIC  permit  requirement. 
The  UIC  program  requires  a  permit  for 
the  injection  of  fluids.  Owners  or 
operators  of  hazardous  waste  injection 
wells  must  have  permits  during  the 
active  life  of  the  injection  well 
(including  the  closure  and  post  closure 
care  periods  specified  in  §§  146.71  and 
146.72). 

3.  Section  144,39  is  amended  by 
revising  paragraph  (a)(3)  introductory 
text,  and  by  adding  a  new  paragraph 
(b)(3)  to  read  as  follows: 

§  144.39    Modification  or  revocation  and 
reissuance  of  permits. 


(3)  New  regulations.  The  standards  or 
regulations  on  which  the  permit  was 
based  have  been  changed  by 
promulgation  of  amended  standards  or 
regulations  or  by  judicial  decision  after 
the  permit  was  issued.  Permits  other 
than  for  Class  1  hazardous  waste 
injection  wells.  Class  II.  or  Class  III 
wells  may  be  modified  during  their 
terms  for  this  cause  only  as  follows: 

***** 

(b)  *  •  • 

(3)  A  determination  that  the  waste 

being  injected  is  a  hazardous  waste  as 
defined  in  §  261.3  either  because  the 
definition  has  been  revised,  or  because 
a  previous  determination  has  been 
changed. 


2.  Section  146.13  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 


PART  146— UNDERGROUND 
INJECTION  CONTROL  PROGRAM: 
CRITERIA  AND  STANDARDS 

1.  The  authority  citation  for  Part  146 
continues  to  read  as  follows: 

Authority:  Sees.  1421.  1422.  1423. 1431, 1445. 
1447,  and  1450  of  the  Safe  Drinking  Water 
Act.  as  amended,  42  U.S.C.  300f  et  seq. 


5  146.13    Operating,  monitoring  and 
reporting  requirements. 
*         •         •         *         * 

(d]  .Ambient  monitoring.  (1)  Based  on 
a  site-specific  assessment  of  the 
potential  for  fluid  migration  from  the 
well  or  injection  zone  that  may  be 
harmful  to  human  health  or  the 
environment  and  on  the  potential  value 
of  monitor  wells  to  detect  such 
migration,  the  Director  shall  require  the 
owner  or  operator  to  develop  a 
monitoring  program.  At  a  m.inimum,  the 
Director  shall  require  monitoring  of  the 
pressure  buildup  in  the  injection  zone 
annually,  including  at  a  minimum,  a  shut 
down  of  the  well  for  a  time  sufficient  to 
conduct  a  valid  observation  of  the 
pressure  fall-off  cur\'e. 

(2)  When  prescribing  a  monitoring 
system  the  Director  may  also  require: 

(i)  Continuous  monitoring  for  pressure 
changes  in  the  first  aquifer  overlying  the 
confining  zone.  When  such  a  well  is 
installed,  the  owner  or  operator  shall,  on 
a  quarterly  basis,  sample  the  aquifer 
and  analyze  for  constituents  specified 
by  the  Director: 

(n)  The  use  of  indirect,  geophysical 
techniques  to  determine  the  position  of 
the  waste  front,  the  water  quality  in  a 
formation  designated  by  the  Director,  or 
to  provide  other  site  specific  data: 

(;ii)  Periodic  monitoring  of  the  ground 
water  quality  in  the  first  aquifer 
overlying  the  injection  zone; 

(iv)  Periodic  monitoring  of  the  ground 
water  quality  in  the  lowermost  USDW; 
or 

(v)  Any  additional  monitoring 
necessary  to  protect  USDWs. 

3.  A  new  Subpart  G  is  added  to  read 
as  follows: 

Subpart  G — Criteria  and  Standards 
Applicable  to  Class  I  Hazardous  Waste 
Injection  Wells 

Sec. 

146.61  Applicability. 

146.62  Minimum  criteria  for  siting. 

146.63  Area  of  review. 

146.64  Corrective  action  for  wells  in  the  area 
of  review. 

146.65  Construction  requirements. 

146.66  Logging,  sampling,  and  testing  prior  to 
new  well  operation. 

146.67  Operating  requirements. 

146.68  Testing  and  monitoring  requirements. 

146.69  Reporting  requirements. 

146.70  Information  to  be  evaluated  by  the 
Director. 

146.71  Closure. 

146.72  Post-closure  care. 

146.73  Financial  responsibility  for  post- 
closure  care. 
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SUBPART  G— CRITERIA  AND 
STANDARDS  APPLICABLE  TO  CLASS  I 
HAZARDOUS  WASTE  INJECTION 
WELLS 

i  146.61     Applicability. 

(d)  This  subpart  establishes  criteria 
<ind  standards  for  underground  injection 
control  programs  to  regulate  Class  I 
hazardous  waste  injection  wells.  Unless 
otherwise  noted  this  Subpart 
supplements  the  requirements  of 
Subpart  A  and  applies  instead  of 
Subpart  D  to  Class  I  hazardous  waste 
i.".jection  wells. 

(b)  Definitions. 

Cone  af  influence  means  that  area 
around  the  well  within  which  increased 
injection  zone  pressures  caused  by  the 
hazardous  waste  injection  w^ell  would 
bo  sufficient  to  drive  fiuids  into  an 
underground  source  of  drinking  water 
(iJSDW). 

Existing  well  means  a  Class  I  well 
which  was  authorized  prior  to  [FR  insert 
effective  date  of  these  regulations]  by  an 
approved  State  program,  or  an  EPA- 
aJministered  program. 

A'eiv  well  means  any  injection  well 
w  hich  is  not  an  existing  well. 

Transmissive  fault  or  fracture  is  a 
fault  or  fracture  that  has  sufficient 
permeability  and  vertical  extent  to 
allow  fluids  to  move  between 
formations. 

S  146.62     Minimum  criteria  for  siting. 

(a)  AH  Class  1  haza-dous  waste  wells 
sliall  be  sited  in  such  a  fashion  that  they 
ir.ject  into  a  formation  that  is  beneath 
the  lowermost  formation  containing 
within  one  quarter  mile  of  the  well  bore 
an  underground  source  of  drinking 

v^  liter. 

(b)  The  siting  of  Class  I  hazardous 
V.  aste  wells  shall  be  limited  to  areas 
that  are  geologically  suitable.  The 
Director  shall  determine  geologic 
suitability  based  upon: 

(1)  An  analysis  of  the  structural  and 
stratigraphic  geology,  the  hydrogeology, 
and  the  seismicity  of  the  region; 

(2)  An  analysis  of  the  local  geology 
and  hydrogeology  of  the  well  site, 
including,  at  a  minimum,  detailed 
information  regarding  stratigraphy, 
stpjcture  and  rock  properties,  aquifer 
hydrodynamics  and  mineral  resources; 
and 

(3)  A  determination  that  the  geology 
of  the  area  can  be  described  confidently 
and  that  waste  fate  and  transport  can  be 
accurately  modeled. 

(c)  Class  I  hazardous  waste  injection 
wells  shall  be  sited  in  such  a  manner 
th.it: 

(1)  The  injection  zone  has  sufficient 
permeability,  porosity,  thickness  and 


areal  extent  to^prevent  migration  of 
fluids  into  USDWs. 

(2)  The  confining  zone: 

(i)  Is  laterally  continuous  and  free  of 
transecting  transmissive  faults  or 
fractures  over  an  area  sufficient  to 
prevent  the  movement  of  fluids  into  a 
USDW;  and 

(ii)  Contains  at  least  one  formation  of 
sufficient  thickness  and  with  lithologic 
and  stress  characteristics  capable  of 
preventing  vertical  propagation  of 
fractures. 

(d)  The  owner  or  operator  shall 
demonstrate  to  the  satisfaction  of  the 
Director  that: 

(1)  The  confining  zone  is  separated 
from  the  base  of  the  low-ermost  USDW 
by  at  least  one  sequence  of  permeable 
and  less  permeable  strata  that  will 
provide  an  added  layer  of  protection  for 
the  USDW  in  the  event  of  fluid 
movement  in  an  unlocated  borehole  or 
transmissive  fault;  or 

(2)  Within  the  area  of  review,  the 
piezometric  surface  of  the  fluid  in  the 
injection  zone  is  less  than  the 
piezometric  surface  of  the  lowermost 
USDW,  considering  density  effects, 
injection  pressures  and  any  signiHcant 
pumping  in  the  overlying  USDW;  or 

(3)  There  is  no  USDW  present. 

(4)  The  Director  may  approve  a  site 
which  does  not  meet  the  requirements  in 
paragraph  (d)  (1),  (2),  or  (3)  section  if  the 
owner  or  operator  can  demonstrate  to 
the  Director  that  because  of  the  geology, 
nature  of  the  waste,  or  other 
considerations,  abandoned  boreholes  or 
other  conduits  would  not  cause 
endangerment  of  USDWs. 

§  146.63     Area  of  review. 

For  the  purposes  of  Class  I  hazardous 
waste  wells,  this  section  shall  apply  to 
the  exclusion  of  §  146.6.  The  area  of 
review  for  Class  1  hazardous  waste 
injection  wells  shall  be  either: 

(a)  A  ZVa  mile  radius  around  the  well 
bore;  or 

(b)  The  calculated  cone  of  influence  of 
the  well,  whichever  is  greater. 

§  146.64    Corrective  action  for  wells  In  the 
area  of  review. 

For  the  purposes  of  Class  I  hazardous 
waste  wells,  this  section  shall  apply  to 
the  exclusion  of  §§  144.55  and  146.07. 

(a)  The  owner  or  operator  of  a  Class  I 
hazardous  waste  well  shall  as  part  of 
the  permit  application  submit  a  plan  to 
the  Director  outlining  the  protocol  used 
to: 

(1)  Identify  all  wells  penetrating  the 
confining  zone  or  injection  zone  within 
the  area  of  review;  and 

(2)  Determine  whether  wells  are 
adequately  completed  or  plugged. 


(b)  The  owner  or  operator  of  a  Class  I 
hazardous  waste  well  shall  identify  the 
location  of  all  wells  within  the  area  of 
review  that  penetrate  the  injection  zone 
or  the  confining  zone  and  shall  submit 
as  required  in  §  U6.70(b)(3): 

(11  A  tabulation  of  all  wells  within  the 
area  of  review  that  penetrate  the 
injection  zone  or  the  confining  zone:  and 

(2)  A  description  of  each  well  or  type 
of  well  and  any  records  of  its  plugging  or 
completion. 

(c)  For  wells  that  are  improperly 
plugged,  completed,  or  abandoned,  or 
for  which  plugging  or  completion 
information  is  unavailable,  the  applicant 
shall  also  submit  a  plan  consisting  of 
such  steps  or  modifications  as  are 
necessary  to  prevent  movement  of  fluid 
from  the  injection  zone  into  USDWs. 
Where  the  plan  is  adequate,  the  Director 
shall  incorporate  it  into  the  permit  as  a 
condition.  Where  the  Director's  review 
of  an  application  indicates  that  the 
permittee's  plan  is  inadequate  (based  at 
a  minimum  on  the  factors  in  paragraph 
(e)  of  this  section),  the  Director  shall: 

(1)  Require  the  applicant  to  revise  the 
plan; 

(2)  Prescribe  a  plan  for  corrective 
action  as  a  condition  of  the  permit;  or 

(3)  Deny  the  application. 

(d)  Requirements: 

(1}  Existing  injection  wells.  Any 
permit  issued  for  an  existing  Class  1 
hazardous  waste  injection  well  requiring 
corrective  action  other  than  pressure 
limitations  shall  include  a  compliance 
schedule  requiring  any  corrective  action 
accepted  or  prescribed  under  paragraph 
(c)  of  this  section.  ,^ny  such  compliance 
schedule  shall  provide  for  compliance 
no  later  than  two  years  following 
issuance  of  the  permit  and  shall  require 
observance  of  appropriate  pressure 
limitations  under  paragraph  (dj(3)  of  this 
section  until  all  other  corrective  action 
measures  have  been  implemented. 

(2)  .New  injection  wells.  No  owner  or 
operator  of  a  new  Class  I  hazardous 
waste  injection  well  may  begin  injection 
until  all  corrective  actions  required 
under  this  section  have  been  taken. 

(3)  The  Director  may  require  pressure 
limitations  in  lieu  of  plugging.  If  pressure 
limitations  are  used  in  lieu  of  plugging, 
the  Director  shall  require  as  a  permit 
condition  that  injection  pressure  be  so 
limited  that  pressure  in  the  injection 
zone  at  the  site  of  any  improperly 
completed  or  abandoned  well  within  the 
area  of  review  would  not  be  sufficient  to 
drive  fluids  from  the  injection  stratum 
into  the  lowermost  USDW.  This 
pressure  limitation  shall  satisfy  the 
corrective  action  requirement. 
Alternatively,  such  injection  pressure 
limitation  can  be  made  part  of  a 
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compliance  schedule  and  can  be 
required  to  be  maintained  until  all  other 
required  corrective  actions  have  been 
implemented. 

(e)  In  determining  the  adequacy  of 
corrective  action  proposed  by  the 
applicant  under  paragraph  (c)  of  this 
section  and  in  determining  the 
additional  steps  needed  to  prevent  fluid 
movement  into  USDVVs.  the  following 
criteria  and  factors  shall  be  considered 
by  the  Director: 

(1]  Nature  and  volume  of  injected 
fluid; 

(2)  Nature  of  nati\  e  fluids  or 
byproducts  of  injection; 

[3]  Geology; 

(4)  Hydrology; 

(5)  History  of  the  injection  operation; 
(6]  Completion  and  plugging  records; 
(7)  Closure  procedures  in  effect  at  the 

time  the  well  was  closed: 
(B)  Hydraulic  connections  with 

USDVVs: 

(9]  Reliability  of  the  procedures  used 

to  identify  abandoned  wells;  and 
(10)  Any  other  factors  which  might 

affect  the  migration  of  injected  waste  or 

formation  fluids  into  L'SDWs. 

§  146.65    Construction  requirements. 

(a)  General.  All  existing  and  new 
Class  I  hazardous  waste  wells  shall  be 
constructed  and  completed  to: 

(1)  Prevent  the  movement  of  fluids 
into  or  between  USDWs  or  into  any 
unauthorized  zones; 

(2)  Permit  the  use  of  appropriate 
testing  devices  and  workover  tools;  and 

(3)  Permit  continuous  monitoring  of 
injection  tube  and  long  string  casing  as 
reguired  pursuant  to  §  146.67(f). 

(b)  Compatibility.  All  well  materials 
must  be  compatible  with  fluids  with 
which  the  materials  may  be  expected  to 
come  into  contact.  A  well  shall  be 
deemed  to  have  compatibility  as  long  as 
the  materials  used  in  the  construction  of 
the  well  meet  or  exceed  standards 
developed  for  such  materials  by  the 
American  Petroleum  Institute.  The 
American  Society  for  Testing  Materials, 
or  comparable  standards  acceptable  to 
the  Director. 

(c)  Casing  and  Cementing  of  new 
wells.  (1)  Casing  and  cement  used  in  the 
construction  of  each  newly  drilled  well 
shall  be  designed  for  the  life  expectancy 
of  the  well,  including  the  post-closure 
care  period.  The  casing  and  cementing 
program  shall  be  designed  to  isolate  the 
injection  zone  from  overlying  aquifers, 
to  prevent  movement  of  fluids  along  the 
borehole  and  to  protect  L'SDWs  from 
potential  leaks  of  fluids  from  the  well.  In 
determining  and  specifying  casing  and 
cementing  requirements,  the  following 
information  as  required  by  §  146.70  shall 
be  considered: 


(i)  Depth  to  the  injection  zone; 

(ii)  Injection  pressure,  external 
pressure,  internal  pressure  and  axial 
loading; 

(iii)  Hole  size; 

(iv)  Size  and  grade  of  all  casing 
strings  (wall  thickness,  diameter, 
nom.inal  weight,  length,  joint 
specification  and  construction  material); 

(v)  Corrosiveness  of  injected  fluid, 
formation  fluids  and  temperature; 

(vi)  Lithology  of  injection  and 
confining  zones; 

(vii)  Type  or  grade  of  cement;  and 

(viii)  Quantity  and  chemical 
composition  of  the  injected  fluid. 

(2)  One  surface  casing  string  shall,  at 
a  minimum,  extend  into  the  confining 
bed  below  the  lowest  formation  that 
contains  a  USDVV  and  be  cemented  by 
circulating  cement  from  the  base  of  the 
casing  to  the  surface,  using  a  minimum 
of  120%  of  the  calculated  annular 
volume. 

(3)  At  least  one  long  string  casing, 
using  a  sufficient  number  of  centralizers, 
shall  extend  to  the  injection  zone  and 
shall  be  cemented  by  circulating  cement 
to  the  surface  in  one  or  more  stages; 

(i)  Of  sufficient  quantity  and  quality  to 
vMihstand  the  maximum  operating 
pressure;  and 

(ii)  In  a  quantity  no  less  than  120%  of 
the  calculated  volume  necessary  to  fill 
the  annular  space. 

(4)  Circulation  of  cement  may  be 
accomplished  by  staging.  The  Director 
may  approve  an  alternative  method  of 
cementing  in  cases  where  the  cement 
cannot  be  recirculated  to  the  surface, 
provided  the  owner  or  operator  can 
demonstrate  using  logs  that  the  cement 
is  continuous  and  does  not  allow  fluid 
movement  behind  the  well  bore. 

(5)  Casings,  including  any  casing 
connections,  must  be  rated  to  have 
sufficient  structural  strength  to 
withstand,  for  the  design  life  of  the  well: 

(i)  The  maximum  burst  and  collapse 
pressures  which  may  be  experienced 
during  the  construction,  operation  and 
closure  of,  the  well;  and 

(ii)  The  maximum  tensile  stress  which 
may  be  experienced  at  any  point  along 
the  length  of  the  casing  during  the 
construction,  operation,  and  closure  of 
the  well. 

(6)  At  a  minimum,  cement  and  cement 
additives  must  be  of  sufficient  quality 
and  quantity  to  maintain  integrity  over 
the  design  life  of  the  well. 

(d)  Tubing  and  packer.  (1)  All  Class  I 
hazardous  waste  injection  wells  shall 
inject  fluids  through  tubing  with  a 
packer  set  above  the  injection  zone. 

(2)  In  determining  and  specifying 
requirements  for  tubing  and  packer,  the 
following  factors  shall  be  considered: 

(i)  Depth  of  setting; 


(ii)  Characteristics  of  injection  fluid 
(chemical  content,  corrosiveness, 
temperature  and  density); 

(iii)  Injection  pressure; 

(iv)  Annular  pressure; 

(v)  Rate  (intermittent  or  continuous), 
temperature  and  volume  of  injected 
fluid; 

(vi)  Size  of  casing;  and 

(vii)  Tubing  tensile,  burst,  and 
collapse  strengths. 

(3)  The  Director  may  approve  the  use 
of  a  fluid  seal  if  he  determines  that  the 
following  conditions  are  met; 

(i)  The  operator  demonstrates  that  the 
seal  will  provide  a  level  of  protection 
comparable  to  a  packer; 

(ii)  The  operator  has  demonstrated 
that  the  staff  is,  and  will  remain, 
adequately  trained  to  operate  and 
maintain  the  well  and  to  identify  and 
interpret  variations  in  parameters  of 
concern; 

(iii)  The  permit  contains  specific 
limitations  on  variations  in  annular 
pressure  and  loss  of  annular  fluid; 

(iv)  The  design  and  construction  of  the 
well  will  allow  continuous  monitoring  of 
the  annular  pressure  and  mass  balance 
of  annular  fluid;  and 

(v)  A  secondary  system  shall  be  used 
to  monitor  the  interface  between  the 
annulus  fluid  and  the  injection  fluid  and 
the  permit  shall  contain  requirements  for 
testing  the  system  every  three  months 
and  recording  the  results. 

§  146  66     Logging  sampling,  and  testing 
prior  to  new  well  operation. 

(a)  During  the  drilling  and 
construction  of  new  Class  I  hazardous 
waste  injection  wells,  appropriate  logs 
and  tests  must  be  run  to  determine  or 
verify  the  depth,  thickness,  porosity, 
permeability,  and  rock  type  of,  and  the 
salinity  of  any  entrained  fluids  in,  all 
relevant  geologic  units  to  assure 
conformance  with  performance 
standards  in  §  146.65,  and  to  establish 
accurate  baseline  data  against  which 
future  measurements  may  be  compared. 
A  descriptive  report  interpreting  results 
of  such  logs  and  tests  shall  be  prepared 
by  a  knowledgeable  log  analyst  and 
submitted  to  the  Director. 
At  a  minimum,  such  logs  and  tests 
shall  include:  (1)  Deviation  checks  on  all 
holes  constructed  by  drilling  a  pilot  hole 
which  are  enlarged  by  reaming  or 
another  method.  Such  checks  shall  be  at 
sufficiently  frequent  intervals  to 
determine  the  location  of  the  borehole 
and  to  assure  that  vertical  avenues  for 
fluid  migration  in  the  form  of  diverging 
holes  are  not  created  during  drilling. 

(2)  Such  other  logs  and  tests  as  may 
be  needed  after  taking  into  account  the 
availability  of  similar  data  in  the  area  of 
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the  drilling  site,  the  construction  plan, 
and  the  need  for  additional  information, 
that  may  arise  from  time  to  time  as  the 
construction  of  the  well  progresses.  At  a 
minimum,  the  following  logs  shall  be 
required  in  the  following  situations; 
(i)  Upon  installation  of  the  surface 
casing: 

(A)  Resistivity,  spontaneous  potential, 
and  caliper  logs  before  the  casing  is 
installed:  and 

(B)  A  cement  bond,  temperature, 
density  log  after  the  casing  is  set  and 
cemented. 

(ii)  Upon  installation  of  the  long  siring 
casing: 

(A)  Resistivity,  spontaneous  potential, 
porosity,  caliper  and  gamma  ray  logs 
before  the  casing  is  installed; 

(B)  Fracture  finder  logs;  and 

(C)  A  cement  bond,  temperature, 
density  log  after  the  casing  is  set  and 
cemented. 

(iii)  The  Director  may  allow  the  use  of 
an  alternative  to  the  above  logs  when  an 
alternative  will  provide  equivalent  or 
better  information. 

(3)  A  mechanical  integrity  test 
consisting  of: 
(i)  A  pressure  test  with  liquid  or  gas: 
(ii)  A  radioactive  tracer  survey: 
(lii)  A  temperature  or  noise  log: 
(iv)  A  casing  inspection  log,  if 
required  by  the  Director;  and 

(v)  Any  other  test  required  by  the 
Director. 

(b)  Whole  cores  or  sidewall  cores  of 
the  confining  and  injection  zones  and 
formation  fluid  samples  from  the 
injection  zone  shall  be  taken.  The 
Director  may  require  the  owner  or 
operator  to  core  other  formations  in  the 
borehole. 

(c)  The  fluid  temperature,  pH, 
conductivity,  pressure  and  the  static 
fluid  level  of  the  injection  zone  must  be 
recorded. 

(d)  At  a  minimum,  the  following 
information  concerning  the  injection  and 
confining  zones  shall  be  determined  or 
calculated  for  Class  I  hazardous  waste 
wells: 

(1)  Fracture  pressure; 

(2)  Other  physical  and  chemical 
characteristics  of  the  injection  and 
confining  zones;  and 

(3)  Physical  and  chemical 
characteristics  of  the  formation  fluids  in 
the  injection  zone. 

(e)  Upon  completion,  but  prior  to 
operation,  the  owner  or  operator  shall 
conduct  the  following  tests  to  verify 
hydrogeologic  characteristics  of  the 
injection  zone: 

(1)  A  pump  test;  or 

(2)  Injectivity  tests. 

(f)  The  Director  shall  have  the 
opportunity  to  witness  all  logging  and 
testing  required  by  this  Subpart.  The 


owner  or  operator  shall  submit  a 
schedule  of  such  activities  to  the 
Director  30  days  prior  to  conducting  the 
first  test. 

§  146.67    Operating  requirements. 

(a)  Except  during  stimulation,  the 
owner  or  operator  shall  assure  that 
injection  pressure  at  the  wellhead  does 
not  exceed  a  maximum  which  shall  be 
calculated  so  as  to  assure  that  the 
pressure  in  the  injection  zone  during 
injection  does  not  initiate  new  fractures 
or  propagate  existing  fractures  in  the 
injection  zone.  Then  owner  or  operator 
shall  assure  that  the  injection  pressure 
does  not  initiate  fractures  or  propagate 
existing  fractures  in  the  confining  zone, 
nor  cause  the  movement  of  injection  or 
formation  fluids  into  a  USDW. 

(b)  Injection  between  the  outermost 
casing  protecting  USDWs  and  the  well 
bore  is  prohibited. 

(c)  The  owmer  or  operator  shall 
maintain  an  annulus  pressure  that 
exceeds  the  operating  injection  pressure, 
unless  such  a  requirement  might  harm 
the  integrity  of  the  well.  The  fluid  in  the 
annulus  shall  be  noncorrosive,  or  shall 
contain  a  corrosion  inhibitor. 

(d)  The  owner  or  operator  shall 
maintain  mechanical  integrity  in  the 
injection  well  at  all  times. 

(e)  Permit  requirements  for  owners  or 
operators  of  hazardous  waste  wells 
which  inject  wastes  which  have  the 
potential  to  react  with  the  injection 
formation  to  generate  gases  shall 
include: 

(1)  Conditions  limiting  the 
temperature,  pH  or  acidity  of  the 
injected  waste;  and 

(2)  Procedures  necessary  to  assure 
that  pressure  imbalances  which  might 
cause  a  backflow  or  blowout  do  not 
occur. 

(f)  The  owner  or  operator  shall  install 
and  use  continuous  recording  devices  to 
monitor  the  injection  pressure;  the  flow 
rate,  volume,  and  temperature  of 
injected  fluids;  and  the  pressure  on  the 
annulus  betvf  een  the  tubing  and  the  long 
string  casing,  and  shall  install  and  use: 

(1)  Autorriatic  alarm  and  automatic 
shut-off  systems,  designed  to  sound  and 
shut-in  the  vteW  when  pressures  and 
flow  rates  exceed  a  range  and/or 
gradient  specified  in  the  permit;  or 

(2)  Automatic  alarms,  designed  to 
sound  when  the  pressures  and  flow 
rates  exceedia  rate  and/or  gradient 
specified  in  the  permit,  in  cases  where 
the  owner  or  operator  certifies  that  a 
trained  operator  will  be  on-site  at  all 
times  when  the  well  is  operating. 

(g)  If  an  automatic  alarm  or  shutdown 
is  triggered,  the  owner  or  operator  shall 
immediately  investigate  and  identify  as 
expeditiously  as  possible  the  cause  of 


the  alarm  or  shutoff.  If,  upon  such 
investigation,  the  well  appears  to  be 
lacking  mechanical  integrity,  or  if 
monitoring  required  under  paragraph  (f] 
of  this  section  otherwise  indicates  that 
the  well  may  be  lacking  mechanical 
integrity,  the  owner  or  operator  shall: 

(1)  Cease  injection  of  waste  fluids 
unless  authorized  by  the  Director  to 
continue  or  resume  injection; 

(2)  Take  all  necessary  steps  to 
determine  the  presence  or  absence  of  a 
leak;  and 

(3)  Notify  the  Director  within  24  hours 
after  the  alarm  or  shutdown. 

(h)  If  a  loss  of  mechanical  integrity  is 
discovered  pursuant  to  paragraph  (g)  of 
this  section  or  during  periodic 
mechanical  integrity  testing,  the  owner 
or  operator  shall: 

(1)  Immediately  cease  injection  of 
waste  fluids; 

(2)  Take  all  steps  reasonably 
necessary  to  determine  whether  there 
may  have  been  a  release  of  hazardous 
wastes  or  hazardous  waste  constituents 
into  any  unauthorized  zone: 

(3)  Notify  the  Director  within  24  hours 
after  loss  of  mechanical  integrity  is 
discovered; 

(4)  Notify  the  Director  when  injection 
can  be  expected  to  resume:  and 

(5)  Restore  and  demonstrate 
mechanical  integrity  to  the  satisfaction 
of  the  Director  prior  to  resuming 
injection  of  waste  fluids. 

(i)  Whenever  the  owner  or  operator 
obtains  evidence  that  there  may  have 
been  a  release  of  injected  wastes  into  an 
unauthorized  zone: 

(1)  The  owner  or  operator  shall 
immediately  cease  injection  of  waste 
fluids,  and: 

(i)  Notify  the  Director  within  24  hours 
of  obtaining  such  evidence; 

(ii)  Take  all  necessary  steps  to 
identify  and  characterize  the  extent  of 
any  release; 

(iii)  Develop  any  necessary  cleanup 
plan  for  approval  by  the  Director: 

(iv)  Implement  any  cleanup  plan 
approved  by  the  Director;  and 

(v)  Where  such  release  is  into  a 
USDW  currently  serving  as  a  water 
supply,  place  a  notice  in  a  newspaper  of 
general  circulation. 

(2)  The  Director  may  allow  the 
operator  to  resume  injection  prior  to 
completing  cleanup  action  if  the  owner 
or  operator  demonstrates  that  the 
injection  operation  will  not  endanger 
USDWs.  I 

(j)  The  owner  or  operator  shall  notify 
the  Director  and  obtain  his  approval 
prior  to  conducting  any  well  workover. 
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§  146. 6S    Testing  and  monitoring 
requirements. 

Testing  and  monitoring  requirements 
shall  at  a  minimum  include: 

(a)  Monitoring  of  the  injected  wastes. 
(1)  The  owner  or  operator  must  develop 
and  follow  an  approved  written  waste 
analysis  plan  that  describes  the 
procedures  to  be  carried  out  to  obtain  a 
detailed  chemical  and  physical  analysis 
of  a  representative  sample  of  the  waste, 
including  the  quality  assurance 
procedures  used.  At  a  minimum,  the 
plan  must  specify: 

(i)  The  parameters  for  w-hich  the 
waste  will  be  analyzed  and  the  rationale 
for  the  selection  of  these  parameters; 

(ii)  The  test  methods  that  will  be  used 
to  test  for  these  parameters;  and 

(iii)  The  sampling  method  that  will  be 
used  to  obtain  a  representative  sample 
of  the  waste  to  be  analyzed, 

(2)  The  owner  or  operator  shall  repeat 
the  analysis  of  the  injected  wastes  as 
described  in  the  waste  analysis  plan  at 
frequencies  specified  in  the  waste 
analysis  plan  and  when  process  or 
operating  changes  occur  that  may 
significantly  alter  the  characteristics  of 
the  waste  stream, 

(3)  The  owner  or  operator  shall 
conduct  continuous  or  periodic 
monitoring  of  selected  parameters  as 
required  by  the  Director, 

(4)  The  owner  or  operator  shall  assure 
that  the  plan  remains  accurate  and  the 
analyses  remain  representative. 

(bj  Hydrogeologic  compatibility 
determination.  The  owner  or  operator 
shall  submit  information  demonstrating 
to  the  satisfaction  of  the  Director  that 
the  waste  stream  and  its  anticipated 
reaction  products  will  not  alter  the 
permeability,  thickness  or  other  relevant 
characteristics  of  the  confining  or 
injection  zones  such  that  they  would  no 
longer  meet  the  requirements  specified 
in  §  146.62. 

(cj  Compatibility  of  well  materials.  (1) 
The  owner  or  operator  shall 
demonstrate  that  the  waste  stream  will 
be  compatible  w^ith  the  well  materials 
with  whichthe  waste  is  expected  to 
come  into  contact,  and  submit  to  the 
Director  a  description  of  the 
methodology  used  to  make  that 
determination.  Compatibility  for 
purposes  of  this  requirement  is 
established  if  contact  with  injected 
fluids  will  not  cause  the  well  materials 
to  fail  to  satisfy  any  design  requirement 
imposed  under  §  146.65(b). 

(2)  The  Director  shall  require 
continuous  corrosion  monitoring  of  the 
construction  materials  used  in  the  well 
for  wells  injecting  corrosive  waste,  and 
may  require  such  monitoring  for  other 
waste,  by: 


(i)  Placing  coupons  of  the  well 
construction  materials  in  contact  with 
the  waste  stream:  or 

(ii)  Routing  the  waste  stream  through 
a  loop  constructed  with  the  material 
used  in  the  well;  or 

(iii)  Using  an  alternative  method 
approved  by  the  Director. 

(3)  If  a  corrosion  monitoring  program 
is  required: 

(i)  The  test  shall  use  materials 
identical  to  those  used  in  the 
construction  of  the  well,  and  such 
materials  must  be  continuously  exposed 
to  the  operating  pressures  and 
temperatures  (measured  at  the  well 
head)  and  flow  rates  of  the  injection 
operation;  and 

(ii)  The  owner  or  operator  shall 
monitor  the  materials  for  loss  of  mass, 
thickness,  cracking,  pitting  and  other 
signs  of  corrosion  on  a  quarterly  basis  to 
ensure  that  the  well  components  meet 
the  minimum  standards  for  material 
strength  and  performance  set  forth  in 
§  146.65(b), 

(d)  Periodic  mechanical  integrity 
testing.  In  fullfilling  the  requirements  of 
§  146.8,  the  owner  or  operator  of  a  Class 
I  hazardous  waste  injection  well  shall 
conduct  the  mechanical  integrity  testing 
as  follows: 

(1)  The  long  string  casing,  injection 
tube,  and  annular  seal  must  be  tested  by 
means  of  an  approved  pressure  test  with 
a  liquid  or  gas  annually  and  whenever 
there  has  been  a  well  workover, 

(2)  The  bottom-hole  cement  must  be 
tested  by  means  of  an  approved 
radioactive  tracer  survey  annually. 

(3)  An  approved  temperature,  noise, 
or  other  approved  log  shall  be  run  at 
least  once  every  five  years  to  test  for 
movement  of  fluid  along  the  borehole. 
The  Director  miay  require  such  tests 
whenever  the  well  is  worked  over. 

(4)  Casing  inspection  logs  shall  be  run 
at  least  once  every  five  years  when  the 
Director  requires  it. 

(5)  Any  other  test  approved  by  the 
Director  in  accordance  with  the 
procedures  in  §  146,8(d)  may  also  be 
used. 

(e)  Ambient  monitoring.  (1)  Based  on 
a  site-specific  assessment  of  the 
potential  for  fluid  migration  from  the 
well  or  injection  zone  that  may  be 
harmful  to  human  health  or  the 
environment  and  on  the  potential  value 
of  monitor  wells  to  detect  such 
migration,  the  Director  shall  require  the 
owner  or  operator  to  develop  a 
monitoring  program.  At  a  minimum,  the 
Director  shall  require  monitoring  of  the 
pressure  buildup  in  the  injection  zone 
annually,  including  at  a  minimum,  a  shut 
down  of  the  well  for  a  time  sufficient  to 
conduct  a  valid  observation  of  the 
pressure  fall-off  curve. 


(2)  When  prescribing  a  monitoring 
system  the  Director  may  also  require: 

(i)  Continuous  monitoring  for  pressure 
changes  in  the  first  aquifer  overlying  the 
confining  zone.  When  such  a  well  is 
installed,  the  owner  or  operator  shall,  on 
a  quarterly  basis,  sample  the  aquifer 
and  analyze  for  constituents  specified 
by  the  Director; 

(ii)  The  use  of  indirect,  geophysical 
techniques  to  determine  the  position  of 
the  waste  front,  the  water  guality  in  a 
formation  designated  by  the  Director,  or 
to  provide  other  site  specific  data; 

(iii)  Periodic  monitoring  of  the  ground 
water  quality  in  the  first  aquifer 
overlying  the  injection  zone; 

(iv)  Periodic  monitoring  of  the  ground 
water  quality  in  the  lowermost  USDW; 
or 

(v)  Any  additional  monitoring 
necessary  to  protect  USDWs. 

§  146.69    Reporting  requirements. 
Reporting  requirements  shall,  at  a 

minimum,  include: 
(a)  Quarterly  reports  to  the  Director 

containing: 

(1)  The  maximum  injection  pressure; 

(2)  Changes  in  the  ratio  between 
injection  pressure  and  flow  rate  or 
volume  that  go  beyond  a  range  specified 
in  the  permit  pursuant  to  §  146,67(f); 

(3)  A  description  of  any  event  which 
triggers  an  alarm  or  shutdown  device 
required  pursuant  to  §  146,67(f)  and  the 
response  taken; 

(4)  The  total  volume  of  fluid  injected; 

(5)  The  volume  of  annular  fluid  lost,  if 
any; 

(6)  The  physical,  chemical  and  other 
relevant  characteristics  of  injected 
fluids:  and 

(7)  The  results  of  monitoring 
prescribed  under  §  146.68. 

(b)  Reporting,  within  30  days  or  with 
the  next  quarterly  report  whichever 
comes  later,  the  results  of: 

(1)  Periodic  tests  of  mechanical 
integrity; 

(2)  Any  other  test  of  the  injection  well 
conducted  by  the  permittee  if  required 
by  the  Director:  and 

(3)  Any  well  workover. 

§  146.70     Information  to  De  eva.oalecj  by 
the  Director. 

This  section  sets  forth  the  information 
which  must  be  evaluated  by  the  Director 
in  authorizing  Class  I  hazardous  waste 
wells.  For  a  new  Class  I  hazardous 
waste  well,  the  owner  or  operator  shall 
submit  all  the  information  listed  below 
as  part  of  the  permit  application.  For  an 
existing  or  converted  Class  I  hazardous 
waste  well,  the  owner  or  operator  shall 
submit  all  information  listed  below  as 
part  of  the  permit  application  except  for 
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those  items  of  information  which  are 
current,  accurate,  available  in  the 
existing  permit  file.  For  both  existing 
and  new  Class  I  hazardous  waste  wells, 
certain  maps,  cross-sections,  tabulations 
of  wells  within  the  area  of  review  and 
other  data  may  be  included  in  the 
application  by  reference  provided  they 
are  current,  readily  available  to  the 
Director  (for  example,  in  the  permitting 
agency's  files)  and  sufficiently 
idpntifiable  to  be  retrieved.  In  cases 
where  EPA  issues  the  permit  all  the 
information  in  this  section  must  be 
submitted  to  the  Administrator  or  his 
designee. 

(a)  Prior  to  the  issuance  of  a  permit  for 
an  existing  Class  I  hazardous  waste 
injection  well  to  operate  or  the 
construction  or  conversion  of  a  new 
Class  I  hazardous  waste  injection  well, 
the  Director  shall  review  the  following 
to  assure  that  the  requirements  of  this 
section.  Parts  144  and  146  are  met. 

(1)  Information  required  in  §  144.31: 

(2)  A  map  showing  the  injection  well 
for  which  a  permit  is  sought  and  the 
applicable  area  of  review.  Within  the 
area  of  review,  the  map  must  show  the 
number  or  name  and  location  of  all 
producing  wells,  injection  wells, 
abandoned  wells,  dry  holes,  surface 
bodies  of  vvater,  springs,  mines  (surface 
and  subsurface),  quarnes,  water  wells 
and  other  pertinent  surface  features, 
including  residences  and  roads.  The 
map*should  also  show  faults,  if  known 
or  suspected; 

(3)  A  tabulation  of  all  wells  within  the 
area  of  review  which  penetrate  the 
proposed  injection  zone  or  confining 
zone.  Such  data  shall  include  a 
description  of  each  well's  type, 
construction,  date  drilled,  location, 
depth,  record  of  plugging  and/or 
completion  and  any  additional 
information  the  Director  may  require; 

(4)  The  protocol  followed  to  identify, 
locate  and  ascertain  the  condition  of 
abandoned  wells  within  the  area  of 
review  which  penetrate  the  injection  or 
the  confining  zones: 

(5)  Maps  and  cross-sections  indicating 
the  general  vertical  and  lateral  limits  of 
dll  underground  sources  of  drinking 
water  within  the  area  of  review,  their 
position  relative  to  the  injection 
formation  and  the  direction  of  water 
movement,  where  known,  in  each 
underground  source  of  drinking  water 
which  may  be  affected  by  the  proposed 
injection: 

(6)  Maps  and  cross-sections  detailing 
the  geologic  structure  of  the  local  area; 

(7)  Maps  and  cross-sections 
illustrating  the  regional  geologic  setting: 

(8)  Proposed  operating  data: 


(i)  Average  and  maximum  daily  rate 
and  volume  atf  the  fluid  to  be  injected; 
and 

(ii)  Average  and  maximum  injection 
pressure. 

(9)  Proposed  formation  testing 
program  to  obtain  an  analysis  of  the 
chemical,  physical  and  radiological 
characteristicss  of  and  other  information 
on  the  injection  formation  and  the 
confining  zone; 

(10)  Proposed  stimulation  program; 

(11)  Proposed  injection  procedure; 

(12)  Schematic  or  other  appropriate 
drawings  of  the  surface  and  subsurface 
construction  details  of  the  well: 

(13)  Contingency  plans  to  cope  with 
all  shut-ins  or  well  failures  so  as  to 
prevent  migration  of  fluids  into  any 
USDW: 

(14)  Plans  (including  maps)  for 
meeting  monitoring  requirements  of 
§  146,68; 

(15)  For  wells  within  the  area  of 
review  which  penetrate  the  injection 
zone  or  the  confining  zone  but  are  not 
properly  completed  or  plugged,  the 
corrective  action  to  be  taken  under 

§  146.64; 

(16)  Construction  procedures 
including  a  cementing  and  casing 
program,  well  materials  specifications 
and  their  life  expectancy,  logging 
procedures,  deviation  checks,  and  a 
drilling,  testing  and  coring  program;  and 

(17)  A  certificate  that  the  applicant 
has  assured,  through  a  performance 
bond  or  other  appropriate  means,  the 
resources  necessary  to  close,  plug  or 
abandon  the  well  and  for  post-closure 
care  as  required  by  §  144.63. 

(b)  Prior  to  granting  approval  for  the 
operation  of  a  Class  I  hazardous  waste 
well  the  owner  or  operator  shall  submit 
and  the  Director  shall  review  the 
following  information,  which  shall  be 
included  in  the  completion  report: 

(1)  All  available  logging  and  testing 
program  data  on  the  well; 

(2)  A  demonstration  of  mechanical 
integrity  pursuant  to  §  146.68; 

(3)  The  anticipated  maximum  pressure 
and  flow  rate  at  which  the  permittee 
will  operate: 

(4)  The  results  of  the  injection  zone 
and  confining  zone  testing  program  as 
required  in  §  146.70(a)(9); 

(5)  The  actual  injection  procedure; 

(6)  The  compatibility  of  injected  waste 
with  fluids  in  the  injection  zone  and 
minerals  in  both  the  injection  zone  and 
the  confining  zone  and  with  the 
materials  used  to  construct  the  well; 

(7)  The  calculated  area  of  review 
based  on  data  obtained  during  logging 
and  testing  of  the  well  and  the 
formation,  and  where  necessary 
revisions  to  S  146.70(a)  (2)  and  (3); 
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(8)  The  status  of  corrective  action  on 
wells  identified  in  §  146.70(a)(1.5). 

(c)  Prior  to  granting  approval  for  the 
plugging  and  abandonment  of  a  Class  I 
hazardous  waste  well  the  Director  shall 
review  the  information  required  in 

§  146.71(a)(3). 

(d)  Any  permit  issued  for  a  Class  1 
hazardous  waste  Injection  well  for 
disposal  on  the  premises  where  the 
waste  is  generated  shall  contain  a 
certification  by  the  owner  or  operator 
that: 

(1)  The  generator  of  the  hazardous 
waste  has  a  program  to  reduce  the 
volume  or  quantity  and  toxicity  of  such 
waste  to  the  degree  determined  by  the 
generator  to  be  economically 
practicable;  and 

(2)  Injection  of  the  waste  is  that 
practicable  method  of  disposal  currently 
available  to  the  generator  which 
minimizes  the  present  and  future  threat 
to  human  health  and  the  environment. 

§  146.71    Closure. 

(a)  Closure  plan.  The  owner  or 
operator  of  a  Class  I  hazardous  waste 
injection  well  shall  prepare,  maintain, 
and  comply  with  a  plan  for  closure  of 
the  well  that  meets  the  requirements  of 
paragraph  (d)  of  this  section  and  is 
acceptable  to  the  Director. 

(1)  The  owner  or  operator  shall  submit 
the  plan  as  a  part  of  the  permit 
application  and,  upon  approval  by  the 
Director,  such  plan  shall  be  a  condition 
of  any  permit  issued. 

(2)  The  owner  or  operator  shall  submit 
any  proposed  significant  revision  to  the 
method  of  closure  reflected  in  the  plan 
for  approval  by  the  Director  no  later 
than  the  date  on  which  notice  of  closure 
is  required  to  be  submitted  to  the 
Director  under  paragraph  (b)  of  this 
section. 

(3)  The  plan  shall  include  the 
following  information: 

(i)  The  type  and  number  of  plugs  to  be 
used; 

(ii)  The  placement  of  each  plug 
including  the  elevation  of  the  top  and 
bottom  of  each  plug: 

(iii)  The  type  and  grade  and  quantity 
of  material  to  be  used  in  plugging: 

(iv)  The  method  of  placement  of  the 
plugs; 

(v)  Any  proposed  test  or  measure  to 
be  made; 

(vi)  The  amount,  size,  and  location  (by 
depth)  of  casing  and  any  other  materials 
to  be  left  in  the  well; 

(vii)  The  method  and  location  where 
casing  is  to  be  parted,  if  applicable; 

(viii)  The  procedure  to  be  used  to 
meet  the  requirements  of  paragraph 
(d)(5  )  of  this  section; 

(ix)  The  estimated  cost  of  closure;  and 
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(x)  Any  proposed  test  or  measure  to 
be  made. 

(4)  An  owner  or  operator  of  a  Class  I 
hazardous  waste  injection  well  who 
intends  to  cease  injection  temporarily, 
may  keep  the  well  open  provided  he: 

(i)  Receives  authorization  from  the 
Director;  and 

(ii)  Describes  actions  or  procedures, 
satisfactory  to  the  Director,  that  the 
owner  or  operator  will  take  to  ensure 
that  the  well  will  not  endanger  USDWs 
during  the  period  of  temporary  disuse. 

These  actions  and  procedures  shall 
include  compliance  with  the  technical 
requirements  applicable  to  active 
injection  wells  unless  waived  by  the 
Director. 

(5)  The  owner  or  operator  of  any  well 
that  has  ceased  operations  for  more 
than  two  years  shall  notify  the  Director 
prior  to  resuming  operation  of  the  well. 

(b)  Notice  of  intent  to  close.  The 
owner  or  operator  shall  notify  the 
Director  at  least  60  days  before  closure 
of  a  well.  At  the  discretion  of  the 
Director,  a  shorter  notice  perifid  may  be 
allowed,  ^^ 

(c)  Closure  report.  Within  69"days 
after  closure  or  at  the  time  of  the  next 
quarterly  report  (whichever  is  less)  the 
owner  or  operator  shall  submit  a  closure 
report  to  the  Director,  If  the  quarterly 
report  is  due  less  than  15  days  after 
completion  of  closure,  then  the  report 
shall  be  submitted  within  60  days  after 
closure. 

The  report  shall  be  certified  as 
accurate  by  the  owner  or  operator  and 
by  the  person  who  performed  the 
closure  operation  (if  other  than  the 
owner  or  operator).  Such  report  shall 
consist  of  either: 

(1)  A  statement  by  the  owner  or 
operator  that  the  well  was  closed  in 
accordance  with  the  closure  plan 
previously  submitted  and  approved  by 
the  Director;  or 

(2)  Where  actual  closure  differed  from 
the  plan  previously  submitted,  a  written 
statement  specifying  the  differences 
between  the  previous  plan  and  the 
actual  closure. 

(d)  Standards  for  well  closure.  (1) 
Prior  to  closing  the  well,  the  owner  or 
operator  shall  observe  and  record  the 
pressure  decay  for  a  time  specified  by 
the  Director.  The  Director  shall  analyze 
the  pressure  decay  and  the  transient 
pressure  observations  conducted 
pursuant  to  §  146.68(e)(l)(i)  and 
determine  whether  the  injection  activity 
has  conformed  with  predicted  values. 

(2)  Prior  to  well  closure,  appropriate 
mechanical  integrity  testing  shall  be 
conducted  to  ensure  the  integrity  of  that 
portion  of  the  long  string  casing  and 
cement  that  will  be  left  in  the  ground 
after  closure. 


Testing  methods  may  include: 
(i)  Pressure  tests  with  liquid  or  gas: 
(ii)  Radioactive  tracer  surveys;  and 
(iii)  Noise,  temperature,  pipe 

evaluation,  or  cement  bond  logs;  and 
(iv)  Any  other  test  required  by  the 

Director. 

(3)  Prior  to  well  closure,  the  well  shall 
be  flushed  with  a  buffer  fluid. 

(4)  Upon  closure,  a  Class  I  hazardous 
waste  well  shall  be  plugged  with  cement 
in  a  manner  that  will  not  allow  the 
movement  of  fluids  into  or  between 
USDWs, 

(5)  Placement  of  the  cement  plugs 
shall  be  accomplished  by  one  of  the 
following: 

(i)  The  Balance  Method; 

(ii)  The  Dump  Bailer  Method; 

(iii)  The  Two-Plug  Method:  or 

(iv)  An  alternate  method,  approved  by 
the  Director,  that  will  reliably  provide  a 
comparable  level  of  protection. 

(6)  Each  plug  used  shall  be 
appropriately  tagged  and  tested  for  seal 
and  stability  before  closure  is 
completed, 

(7)  The  well  to  be  closed  shall  be  in  a 
state  of  static  equilibrium  with  the  mud 
weight  equalized  top  to  bottom,  either 
by  circulating  the  mud  in  the  well  at 
least  once  or  by  a  com.parable  method 
prescribed  by  the  Director,  prior  to  the 
placement  of  the  cement  plug(s), 

§  146.72    Post-Closure  care. 

(a)  The  owner  or  operator  of  a  Class  I 
hazardous  waste  well  shall  prepare, 
maintain,  and  comply  with  a  plan  for 
post-closure  care  that  meets  the 
requirements  of  paragraph  (b)  of  this 
section  and  is  acceptable  to  the 
Director. 

(1)  The  owner  or  operator  shall  submit 
the  plan  as  a  part  of  the  permit 
application  and.  upon  approval  by  the 
Director,  such  plan  shall  be  a  condition 
of  any  permit  issued. 

(2)  The  owner  or  operator  shall  submit 
any  proposed  significant  revision  to  the 
plan  as  appropriate  over  the  life  of  the 
well,  but  no  later  than  the  date  of  the 
closure  report  required  under 

§  146.71(c). 

(3)  The  plan  shall  include  the 
following  information: 

(i)  The  pressure  in  the  injection  zone 
before  injection  began; 

(ii)  The  anticipated  pressure  in  the 
injection  zone  at  the  time  of  closure; 

(iii)  The  predicted  time  until  pressure 
in  the  injection  zone  decays  to  the  point 
that  the  well's  cone  of  influence  no 
longer  intersects  the  base  of  the 
lowermost  USDW; 

(iv)  Predicted  position  of  the  waste 
front  at  closure; 

(v)  The  status  of  any  cleanups 
required  under  §  146.64;  and 


(vi)  The  estimated  cost  of  proposed 
post-closure  care, 
(b)  The  owner  or  operator  shall: 

(1)  Continue  and  complete  any 
cleanup  action  required  under  §  146.64, 
if  applicable; 

(2)  Continue  to  conduct  any 
groundwater  monitoring  required  under 
the  permit  until  pressure  in  the  injection 
zone  decays  to  the  point  that  the  well's 
cone  of  influence  no  longer  intersects 
the  base  of  the  lowermost  USDW.  The 
Director  may  extend  the  period  of  post- 
closure  monitoring  if  he  determines  that 
the  well  may  endanger  a  USDW. 

(3)  Submit  a  survey  plat  to  the  local 
zoning  authority  designated  by  the 
Director.  The  plat  shall  indicate  the 
location  of  the  well  relative  to 
permanently  surveyed  benchmarks.  A 
copy  of  the  plat  shall  be  submitted  to  the 
Regional  Administrator  of  the 
appropriate  EPA  Regional  Office. 

(4)  Provide  appropriate  notification 
and  information  to  such  State  and  local 
authorities  as  have  cognizance  over 
drilling  activities  to  enable  such  State 
and  local  authorities  to  impose 
appropriate  conditions  on  subsequent 
drilling  activities  that  may  penetrate  the 
well's  confining  or  injection  zone. 

(5)  Retain,  for  a  period  of  three  years 
following  well  closure,  records  reflecting 
the  nature,  composition  and  volume  of 
all  injected  fluids.  The  Director  shall 
require  the  owner  or  operator  to  deliver 
the  records  to  the  Director  at  the 
conclusion  of  the  retention  period,  and 
the  records  shall  thereafter  be  retained 
at  a  location  designated  by  the  Director 
for  that  purpose. 

(c)  Each  owner  of  the  surface  or 
subsurface  property  on  or  in  which  a 
hazardous  waste  well  is  located  must 
record  a  notation  on  the  deed  to  the 
facility  property  or  on  some  other 
instrument  which  is  normally  examined 
during  title  search  that  will  in  perpetuity 
provide  any  potential  purchaser  of  the 
property  the  following  information: 

(1)  The  fact  that  land  has  been  used  to 
manage  hazardous  waste; 

(2)  The  name  of  the  State  agency  or 
local  authority  with  which  the  plat  was 
filed,  as  well  as  the  address  of  the 
Regional  Environmental  Protection 
Agency  Office  to  which  it  was 
submitted; 

(3)  The  type  and  volume  of  waste 
injected,  the  injection  interval  or 
intervals  into  which  it  was  injected,  and 
the  period  over  which  injection 
occurred. 

§  146.73    Financial  responsibility  tor  post- 
closure  care. 

The  owner  or  operator  shall 
demonstrate  and  maintain  financial 
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responsibility  for  post-closiire  by  using  a 

trust  fund,  surety  bond,  letter  of  credit, 
financial  test,  insurance  or  corporate 
guarantee  that  meets  the  specifications 
for  the  rrechanisms  and  instruments 
revised  as  appropriate  in  40  CFR  Part 
144,  Subpart  F.  The  amount  of  the  funds 
available  shall  be  no  less  than  the 
amount  identified  in  §  146.72(a){3)(vi). 

Part  148  is  added  to  read  as  follows: 

PAflT  148— HAZARDOUS  WASTE 
INJECTION  RESTRICTIONS 

Subpart  A — General 

Sec. 

148  1     Purpose,  scope  and  applicability. 

148  2     Definitions. 

148.3  Dilution  prohibited  as  a  substitute  for 
tredtment. 

148.4  Procedures  fur  case-by-case 
extensions  to  an  effective  dale. 

148.5  VVdSte  analysis. 

Subpart  B — Prohibitions  on  Injection 

148.10  Waste  specific  prohibitions — solvent 
Wtjsles. 

148.11  Waste  specitic  prohibitions— dioxin- 
containing  wastes. 

Subpart  C — Petition  Standards  and 
Procedures 

148.20  Petitions  lo  dilow  injection  of  a 
waste  prohibited  under  Subpart  B. 

148.21  Informanon  to  be  submitted  in 
support  of  petitions. 

148.22  Procedures  for  petition  submission, 
review  and  approval  or  denial. 

148.23  Review  of  exemptions  granted 
pursuant  to  a  petition, 

148.24  Termmarton  of  approved  petition. 
.■\uthority:  Section  3004.  Resource 

Conservation  and  Recovery  Act,  42  U.S.C. 
6(»01  et  seq. 

Subpart  A — General 

§  148.1     Purpose,  scope  and  applicabiKty. 

(a)  This  part  identifies  hazardous 
wastes  that  are  restricted  from  disposal 
into  Class  I  hazardous  waste  injection 
wells  and  defines  those  circumstances 
under  ^hich  a  waste,  otherwise 
prohibited  from  injection,  may  be 
injected. 

(b)  The  requirements  of  this  part  apply 
to  owners  or  operators  of  Class  I 
hazardous  waste  injection  wells  used  to 
inject  hazardous  waste. 

(cj  Wastes  otherwise  prohibited  from 
injection  may  continue  to  be  injected  if: 

(1)  An  extension  from  the  effective 
date  of  a  prohibition  has  been  granted 
pursuant  to  §  148.3  with  respect  to  such 
wastes;  or 

(2)  An  exemption  from  a  prohibition 
has  been  granted  in  response  to  a 
petition  filed  under  §  148.20  to  allow 
injection  of  restricted  wastes  with 
respect  to  those  wastes  and  wells 
covered  by  the  exemption;  or 


(3)  The  waste  is  generated  by  a 
conditionally  exempt  small  quantity 
generator,  as  defined  in  §  261.5;  or 

(4)  Until  Novembers,  1988,  the  waste 
has  been  determined  to  be  contaminated 
soil  or  debris  resulting  from  a  response 
action  taken  under  section  104  or  106  of 
the  Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  of  1980  or  a  corrective  action 
required  under  the  Resource 
Conservation  and  Recovery  Act, 

§  148.2    Definitions. 

Injection  interval  means  that  part  of 
the  injection  zone  in  which  the  well  is 
screened,  or  in  which  the  waste  is 
otherwise  directly  emplaced. 

Transmissive  fault  or  fracture  is  a 
fault  or  fracture  that  has  sufficient 
permeability  and  vertical  extent  to 
allow  fluids  to  move  between 
formations. 

§  148.3    Dilution  prohibited  as  a  substitute 
for  treatment 

The  prohibition  of  §  268.3  shall  apply 
to  owners  or  operators  of  Class  1 
hazardous  w^ste  injection  wells, 

§  148.4    Procedures  for  case-by-case 
extensions  to  an  effective  date. 

The  owner  or  operator  of  a  hazardous 
waste  injection  well  may  submit  an 
application  to  the  Administrator  for  an 
extension  of  the  effective  date  of  any 
applicable  prohibition  established  under 
Subpart  B  of  this  Part  according  to  the 
procedures  of  §  268.5. 

§  148.5    Waste  analysis. 

Generators  of  hazardous  wastes  that 
are  disposed  of  into  injection  wells  must 
comply  with  the  apphcable 
requirements  of  §  268.7  (a)  and  (b). 
Owners  or  operators  of  Class  I 
hazardous  waste  injection  wells  must 
comply  with  the  applicable 
requirements  of  §  288.7(c). 

Subpart  8— Prohibitions  on  Injection 

§148.10    Waste  specific  prohibitions- 
solvent  wastes. 

(a)  Effective  August  a  1988,  the  spent 
solvent  wastes  specified  in  §  261.31  as 
EPA  Hazardous  Waste  Nos.  FOOl.  F002, 
F003,  F004,  and  F005  are  prohibited  from 
underground  injection  unless  the  solvent 
waste  is  a  solvent-water  mixture  or 
solvent-containing  sludge  containing 
less  than  1  percent  total  F001-F005 
solvent  constituents  listed  in  Table  A  of 
this  part. 

(b)  Effective  August  a  1990,  the  FOOl- 
F005  solvent  wastes  listed  in  Table  A  of 
this  part  are  prohibited  from  injection. 

(c)  The  requirements  of  paragraphs  (a) 
and  (b)  of  this  section  do  not  apply; 


(1)  If  the  wastes  meet  or  are  treated  to 

meet  the  standards  of  §  268.41;  or 

(2)  If  an  exemption  from  a  prohibition 
has  been  granted  in  response  to  a 
petition  under  Subpart  C  of  this  Part;  or 

(3)  During  the  period  of  extension  of 
the  applicable  effective  date  that  has 
been  granted  under  §  148.3  of  this  Part. 

Table  A 

Acetone 

n-Butyl  alcohol  ' 

Carbon  disulfide 

Carbon  tetrachloride 

Chlorobenzene 

Cresols  and  cresylic  acid 

Cyclohexanone 

1,2-dichlorobenzene 

Ethyl  acetate 

Ethyl  benzene 

Ethyl  ether 

Isobutanol 

Methanol 

Methylene  chloiide 

Methyl  ethyl  ketone 

Methyl  isobutyl  ketone 

Nitrobenzene 

Pyridine 

Tetrachloroethylene 

Toluene 

1,1,1-Trichloroethane 

1.2.2-Trichioro-1,2.2  trifluoroe thane 

Trichloroethylene 

Trichlofluoromethane 

Xylene 

§  148.1 1     Waste  specific  prohibitions— 
dioxin-containlng  wastes. 

(a)  Effective  August  8. 1988.  the 
dioxin-containing  wastes  specified  in 

§  261.31  as  EPA  Hazardous  Waste  Nos. 
F020,  F021,  F023,  F026,  F027,  and  F02a. 
are  prohibited  from  underground 
injection. 

(b)  The  requirements  of  paragraph  (a) 
of  this  section  do  not  apply: 

(1)  If  the  wastes  meet  or  are  treated  to 
meet  the  standards  of  §  268.41;  or 

(2)  If  an  exemption  from  a  prohibition 
has  been  granted  in  response  to  a 
petition  under  Subpart  C  of  this  Part;  or 

(3)  During  the  period  of  extension  of 
the  applicable  effective  date  that  has 
been  granted  under  %  148.3  of  this  Part. 

Subpart  C— Petition  Standards  and 
Procedures 

§  148.20    Petitions  to  allow  Injection  of  a 
waste  prohibited  under  Subpart  B. 

(a)  Any  person  seeking  an  exemption 
from  a  prohibition  under  Subpart  B  of 
this  pari  for  the  injection  of  a  restricted 
hazardous  waste  into  an  injection  well 
or  wells  must  submit  a  petition  to  the 
Director  demonstrating  that,  to  a 
reasonable  degree  of  certainty,  there 
will  be  no  migration  of  hazardous 
constituents  from  the  injection  zone  for 
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as  long  as  the  waste  remains  hazardous. 
This  demonstration  requires  a  showing 
that: 

(1)  The  hydrogeologica!  and 
geochemical  conditions  at  the  sites  and 
the  physiochemical  nature  of  the  waste 
stream(s)  are  such  that  reliable 
predictions  can  be  made  that: 

(i)  Fluid  movement  conditions  are 
such  that  the  injected  fluids  will  not 
migrate  within  10.000  years: 

(A)  Vertically  upward  out  of  the 
injection  zone;  or 

(Bj  Laterally  within  the  injection  zone 
to  a  point  of  discharge  or  interface  with 
a  USDW:  or 

(ii)  Before  the  injected  fluids  migrate 
out  of  the  injection  zone  or  to  a  point  of 
discharge  or  interface  with  an  USDW, 
the  wastes  will  no  longer  be  hazardous 
because  the  hazardous  constituents  will 
have  been  attenuated  or  immobilized 
within  the  injection  zone  by  hydrolysis, 
chemical  interactions  or  other  means; 
and 

(2)  For  wells  authorized  prior  to  [FR, 
insert  the  effective  date  of  these 
regulations],  the  owner/operator  shall 
for  each  well,  as  part  of  the 
demonstration  prior  to  the  approval  of 
the  petition: 

(i)  Redetermine  the  injection  well's 
area  of  review  in  accordance  with  the 
requirements  of  §  146.63: 

(li)  Locate,  identify,  and  ascertain  the 
condition  of  all  wells  within  the 
injection  well's  redetermined  area  of 
review  that  penetrate  the  injection  zone 
or  the  confining  zone  by  use  of  a 
protocol  acceptable  to  the  Director  in 
accordance  with  the  requirements  of 
§  146.64; 

(iii)  Submit  a  corrective  action  plan 
that  meets  the  requirements  of  §  146.64, 
the  implementation  of  which  shall 
become  a  condition  of  petition  approval; 
and 

(iv)  Submit  the  results  of  pressure  and 
radioactive  tracer  tests  performed 
within  six  m.onths  prior  to  submission  of 
the  petition  demonstrating  the 
mechanical  integrity  of  the  well's  long 
string  casing,  injection  tube,  annular 
seal,  and  bottom  hole  cement. 

(b)  A  demonstration  under 
§  148.20(a)(l)(i)  shall  identify  the  strata 
within  the  injection  zone  which  will 
arrest  fluid  mo\ement  above  the 
injection  interval  and  include  a  showing 
that  the  injection  zone  is: 

(1)  Overlain  by  a  confining  zone,  with 
a  thickness  equal  to  or  greater  than  four 
times  that  of  the  portion  of  the  injection 
zone  above  the  injection  interval  within 
which  fluid  movement  will  be  contained; 
and 

(2)  Is  separated  from  the  base  of  the 
lowermost  USDW  by  a  total  thickness 
equal  to  or  greater  than  ten  times  that  of 


the  portion  of  the  injection  zone  above 
the  injection  interval  within  which  fluid 
movement  will  be  contained. 

(c)  A  demonstration  under 

§  148.20(a)(l)(ii)  shall  identify  the  strata 
within  the  injection  zone  where  waste 
transformation  will  be  accomplished 
and  include  a  showing  that  the  injection 
zone  is: 

(1)  Overlain  by  a  confining  zone,  with 
a  thickness  equal  to  or  greater  than  four 
times  that  of  the  portion  of  the  injection 
zone  above  the  injection  interval  within 
which  the  wastes  will  be  transformed; 
and 

(2)  Is  separated  from  the  base  of  the 
lowermost  USDW  by  a  total  thickness 
equal  to  or  greater  than  ten  times  that  of 
the  portion  of  the  injection  zone  above 
the  injection  interval  within  which  the 
wastes  will  be  transformed. 

(d)  A  demonstration  may  include  a 
showing  that: 

(1)  Treatment  methods,  the 
implementation  of  which  shall  become  a 
condition  of  petition  approval,  will  be 
utilized  that  reduce  the  toxicity  or 
mobility  of  the  wastes,  or 

(2)  A  monitoring  plan,  the 
implementation  of  which  shall  become  a 
condition  of  petition  approval,  will  be 
utilized  to  enhance  confidence  in  one  or 
more  aspects  of  the  demonstration. 

(e)  Any  person  who  has  been  granted 
an  exemption  pursuant  to  this  section 
may  submit  a  petition  for  reissuance  of 
the  exemption  to  include  an  additional 
waste  or  wastes  or  to  modify  any 
conditions  placed  on  the  exemption  by 
the  Director,  The  exemption  shall  be 
reissued  if  the  petitioner  complies  with 
the  requirements  of  paragraph  (a)  of  this 
section. 

(fl  A  petition  to  modify  an  exemption 
from  a  prohibition  granted  pursuant  to 
paragraph  (a)  of  this  section  to  include 
an  additional  hazardous  waste  or 
wastes  may  be  granted  if  the  Director 
determines,  to  a  reasonable  degree  of 
certainty,  that  the  additional  waste  or 
wastes  wil!  behave  hydraulically  and 
chemically  in  a  manner  similar  to 
previously  included  wastes  and  that  it 
will  not  interfere  with  the  containment 
capability  of  the  injection  zone. 

§  148.21     Information  to  be  submitted  in 
support  of  petitions. 

(a)  Information  submitted  in  support 
of  §  148.20  must  meet  the  following 
criteria: 

(1)  All  waste  and  environmental 
sampling,  test  and  analysis  data  shall  be 
accurate  and  reproducible  and 
performed  in  accordance  with  quality 
assurance  standards; 

(2)  Estimation  techniques  shall  be 
appropriate,  and  EPA-certified  tests 


protocols  shall  be  used  where  available 
and  appropriate; 

(3)  Predictive  models  shall  have  been 
verified  and  validated,  shall  be 
appropriate  for  the  specific  site,  waste 
streams,  and  injection  conditions  of  the 
operation,  and  shall  be  calibrated  for 
existing  sites  where  sufficient  data  are 
available; 

(4)  An  approved  quality  assurance 
and  quality  control  plan  shall  address 
all  aspects  of  the  demonstration; 

(5)  Reasonably  conservative  values 
shall  be  used  whenever  values  taken 
from  the  literature  or  estimated  on  the 
basis  of  known  information  are  used 
instead  of  site-specific  measurements; 
and 

(6)  An  analysis  shall  be  performed  to 
identify  and  assess  aspects  of  the 
demonstration  that  contribute 
significantly  to  uncertainty.  This 
analysis  shall  include  an  evaluation  of 
the  extent  to  which  predictable  events 
could  have  an  im.pact  on  the 
demonstration. 

(b)  Any  petitioner  under 

§  148.20(a)(l)(i)  shall  provide  sufficient 
site-specific  information  to  support  the 
demonstration,  such  as: 

(1)  Thicknes.s,  porosity,  and 
permeability  of  the  various  strata  in  the 
injection  zone: 

(2)  Thickness,  permeability,  extent, 
and  continuity  of  the  confining  zone; 

(3)  Hydraulic  gradient  in  the  injection 
zone; 

(4)  Hydrostatic  pressure  in  the 

injection  zone;  and 

(5)  Geochemical  conditions  of  the  site. 

(c)  In  addition  to  the  information  in 
§  148.21(b),  any  petitioner  under 

§  148.20(a)(l)(ii)  shall  provide  sufficient 
waste-specific  information  to  ensure 
reasonably  reliable  predictions  about 
the  waste  transformation.  The  petitioner 
must  provide  the  information  necessary 
to  support  the  demonstration,  such  as: 

(1)  Description  of  the  chemical 
processes  or  other  means  that  will  lead 
to  waste  transformation:  and 

(2)  Results  of  laboratory  experiments 
verifying  the  waste  transformation. 

§  148.22     Procedures  for  petition 
submission,  review  and  approval  or  denial. 

[a]  Any  petition  submitted  to  the 
Director  pursuant  to  §  148.20(a)  must 
include  the  following  components: 

(1)  An  identification  of  the  specific 
waste  or  wastes  and  the  specific 
injection  well  or  wells  for  which  the 
demonstration  will  be  made; 

(2)  A  waste  analysis  to  describe  fully 
the  chemical  and  physical 
characteristics  of  the  subject  wastes; 
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(3)  Such  additional  information  as  is 
required  under  §§  148.20  and  148.21  to 
support  the  petition;  and 

(4)  This  statement  signed  by  tiie 
petitioner  q-  an  authorized 
representative: 

I  certify  under  penalty  of  kiw  that  I  have 
personaily  examined  and  am  familiar  with 
the  information  submitted  in  this  petition  and 
al!  attached  documents,  and  that,  based  on 
my  inquiry  of  those  individuals  immediately 
responsible  for  obtaining  the  information.  I 
believe  that  submitted  information  is  true. 
accurate,  and  complete  I  am  aware  that  there 
are  significant  penalties  for  submitnng  false 
informalion.  including  tne  possibility  of  fine 
and  imprisonment. 

(b)  The  Director  shall  provide  public 
notice  in  accordance  with  the 
procedures  in  §  124.10  of  the  intent  to 
approve  or  deny  a  petition  and  provide 
an  opportunity  for  public  comments.  The 
final  decision  on  a  petition  will  be 
published  in  the  Federal  Register, 

(c)  If  an  exemption  is  granted  it  will 
apply  to  the  underground  injection  of  the 
specific  restricted  w.iste  or  wastes 
identified  in  the  petition  into  a  Class  1 
hazardous  waste  injection  well  or  wells 
identified  in  the  petition  and  will  not 
apply  to  the  disposal  of  any  other 
restricted  wastes  into  the  identified 
injection  well  or  wells  (unless  the 
exemption  is  modified  or  reissued 
pursuant  to  §  148.20  (d)  or  (e))  or  to  the 
injection  of  the  identified  specific 


restricted  waste  or  wastes  into  any 
other  injection  well. 

(d)  Upon  request  by  any  petitioner 
who  obtains  an  exemption  for  a  well 
under  this  Subpart,  the  Director  shall 
initiate  and  reasonably  expedite  the 
necessary  procedures  to  issue  or  reissue 
a  permit  or  permits  for  the  hazardous 
waste  well  or  wells  covered  by  the 
exemption  for  a  term  not  to  exceed  ten 
years.  f 

§  148.23     Review  of  exei^ptiors  granted 
pursuant  to  a  petition 

(a)  When  considering  whether  to 
reissue  a  permit  for  the  operation  of  a 
Class  I  hazardous  waste  injection  well, 
the  Director  shall  review  any  petition 
filed  pursuant  to  §  148.20  and  require  a 
new  demonstration  if  information  shows 
that  the  basis  for  granting  the  exemption 
may  no  longer  be  valid. 

(b)  Whenever  the  Director  determines 
that  the  basis  for  approval  of  a  petition 
may  no  longer  be  valid,  the  Director 
shall  require  a  new  demonstration  in 
accordance  with  §  148.20. 

§  148.24     Termiration  of  approved  petition. 

[aj  The  Director  mdv  temimate  an 
exemption  granted  in  response  to  a 
petition  filed  uftder  §  148.20(a)  for  the 
following  causts: 

(1)  Noncompliance  by  the  petitioner 
with  any  condition  of  the  exemption; 

(2)  The  petitioner's  failure  in  the 
petition  or  during  the  review  and 


appro\'ai  to  disciijse  fully  a!!  relevant 
facts,  or  the  petitioner's 
misrepresentation  of  any  relevant  facts 
at  any  time:  or 

(3)  A  determination  that  new 
information  shows  that  the  basis  for 
approval  of  the  petition  is  no  longer 
valid. 

(b)  The  Director  shall  terminate  an 
exemption  granted  in  response  to  a 
petition  filed  under  §  148.20(a)  for  the 
following  causes: 

(1)  The  petitioner's  willful  withholding 
during  the  review  and  approval  of  the 
petition  of  facts  directly  and  materially 
relevant  to  the  Director's  decision  on  the 
petition; 

(2)  A  determination  that  there  has 
been  migration  from  the  injection  zone 
or  the  well  in  violation  of  40  CFR 

148, 20(a)  (1)  or  (2)  except  that  the 
Director  vr^y  in  his  discretion  decide  not 
to  terminate  where: 

(i)  The  migration  resulted  from  a 
mechanical  failure  of  the  well  that  can 
be  corrected  promptly  through  a  repair 
to  the  injection  well  itself  or  from  an 
undetected  well  or  conduit  that  can  be 
plugged  promptly;  and 

(ii)  The  requirements  of  §  146.67(i)  are 
satisfied. 

(c)  The  Director  shall  follow  the 
procedures  in  §  124.5  in  terminating  any 
exemption  under  this  section. 

[FR  Doc.  87-19317  Filed  8-26-87;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Bureau  of  Prisons 

28  CFR  Part  541 

Control,  Custody,  Care,  Treatment, 
and  Instruction  of  Inmates;  Inmate 
Discipline  and  Special  Housing  Units 

AGENCY:  Burc'iiu  of  Prisons.  Justice. 
action:  Proposed  rule. 

SUMMARY:  In  this  document,  the  Bureau 
of  Prisons  is  propo.^ing  amendments  to 
its  rule  on  Inmate  Discipline  and  Special 
Housing  Units.  These  amendments  are 
primarily  intended  to  replace  the 
existing  three-member  "Institution 
Discipline  Committee",  with  a  single 
person  "Discipline  Hearing  Officer" 
(DHO). 

DATE:  Comments  must  be  received  on  or 
before  October  13. 1987. 
ADDRESS:  Office  of  General  Counsel, 
Bureau  of  Prisons,  Room  770,  320  1st 
Street  NVV.,  Washington,  DC  20534. 
FOR  FURTHER  INFORMATION  CONTACT: 
Htink  Jacob.  Office  of  General  Counsel, 
Bureau  of  Prisons,  phone  202/272-6874. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons,  in  28  CFR  0.96iq),  notice  is  given 
that  the  Bureau  of  Prisons  intends  to 
publish  in  the  Federal  Register  proposed 
amendments  to  its  final  rule  on  Inmate 
Discipline  and  Special  Housing  Units.  In 
addition,  the  Bureau  of  Prisons  is 
publishing  a  new  general  section 
entitled  "Definitions"  which  provides  a 
variety  of  terms  commonly  used 
throughout  the  Inmate  Discipline  and 
Special  Housing  Unit  rule. 

The  Bureau  published  a  final  rule  on 
Inmate  Discipline  and  Special  Fiousing 
Units  in  the  Federal  Register  June  2, 1987 
(at  52  PR  20678-20(^.93).  The  present 
amendments  are  intended  to  replace  the 
existing  three-m,ember  "Institution 
Discipline  Committee"  with  a  single- 
person  "Discipline  Hearing  Officer" 
iDHO).  A  pilot  program,  using  this 
concept,  wd.s  announced  in  the  Federal 
Register  De-cember  5.  1986  (at  51  FR 
44010  et  seq).  A  further  notice  was 
published  in  the  Federal  Register  April 
23,  1987  (at  51  FR  13546).  Based  on  the 
results  of  the  pilot  project,  the  Bureau 
hds  decided  to  implement  the  DHO 
concept  m  each  of  its  institutions. 
Because  this  change  will  require 
numerous  procedural  modifications  to 
the  rule,  the  Bureau  of  Prisons  has 
decided  to  publish  the  entire  rule  for 
ease  of  reading.  Public  comment, 
however,  will  be  specifically  considered 
and  addressed  in  the  Federal  Register 


only  on  the  DHO  concept,  and  on  the 
proposed  amendments  specifically 
described  below.  Members  of  the  public 
also  may  submit  comments  concerning 
the  remaining  provisions  of  the  policy, 
including  those  sections  where,  while 
the  wording  has  been  changed,  the  rule's 
intent  is  unchanged.  These  comments, 
while  considered,  will  receive  no  formal 
response  in  the  Federal  Register. 

In  §  541.2,  the  Bureau  is  introducing  a 
new  Subpart  A  to  Part  541,  entitled 
"Definitions".  In  this  section,  the  Bureau 
defines  specific  terms  commonly  used 
throughout  the  Inmate  Discipline  and 
Special  Housing  rule.  The  Bureau's 
intent  in  this  section  is  to  more  clearly 
define,  at  the  onset  of  its  rule,  the  types 
of  hearings  and  the  responsibilities  of 
key  persons  participating  in  the 
disciplinary  process. 

In  §  541.11,  Table  1,  and  throughout 
the  rule,  except  as  otherwise  noted  in 
this  preamble,  the  terms  "Discipline 
Hearing  Officer"  or  "DHO"  are 
substituted  for  "Institution  Discipline 
Committee"  or  "IDC",  since  the  major 
discipline  process  is  proposed  to  be 
handled  by  a  single-person  Discipline 
Hearing  Officer.  Also,  in  Table  1,  in 
§  541.14(a),  and  in  §  541.15(e),  the 
reference  to  Lieutenants  or  the  UDC 
informally  resolving  Incident  Reports  in 
the  High  Severity  Category  is  deleted. 
This  action  is  taken  because  of  the 
seriousness  of  the  prohibited  acts  within 
this  category.  In  Table  2,  Item  4,  the  term 
"Discipline  Hearing  Officer  (DHO)"  is 
substituted  for  "Institution  Discipline 
Committee  hearing".  This  change  is 
necessary  because  the  existing 
reference  to  en  Institution  Discipline 
"Committee"  (a  three-member  decision- 
making body]  is  no  longer  appropriate. 
In  §§  541.13(a),  541.13(e),  and  541.13, 
Table  5,  the  terms  "appropriate 
committee"  and  "discipline  committee" 
are  replaced  by  "Unit  Discipline 
Committee"  or  "Discipline  Hearing 
Officer",  as  the  reference  to 
"committee"  is  no  longer  appropriate  in 
all  instances.  In  §  541.13(c),  the 
sentence,  "The  DHO  now  has  that 
authority  for  suspensions  earlier 
imposed  by  the  IDC",  is  added  to  allow 
the  DHO  the  authority  to  act  on  prior 
IDC  actions  in  this  area. 

In  §  541.13,  Table  3,  Code  102,  the 
phrase  "and  administrative  institutions" 
is  added  to  clarify  the  scope  of  the 
phrase  "escape  from  a  secure 
institution".  Administrative  institutions, 
including  Metropolitan  Correctional 
Centers,  are  classified  by  the  Bureau  as 
"secure  institutions".  In  Code  223,  the 
phrase  "or  take  part  in  other  alcohol 
abuse  testing"  is  replaced  with  "or  take 
part  in  other  testing  for  use  of  alcohol". 
The  intent  of  the  section  is  unchanged. 


Also  in  Table  3,  the  Bureau  has  added  a 
new  prohibited  act.  Code  224, 
"Assaulting  any  person  (charged  with 
this  act  only  when  a  less  serious 
physical  injury  or  contact  has  been 
attempted  or  carried  out  by  an  inmate, 
e.g.,  pushing  an  officer  may  be  properly 
classified  Code  224).  This  act  is  added  to 
recognize  that  not  all  assaultive-type 
acts  should  be  classified  to  the  higher 
Code  101,  assaulting  any  person  (when 
more  serious  physical  injury  is 
attempted  or  carried  out).  In  Table  4, 
Sanctions  of  the  Discipline  Hearing 
Officer,  in  paragraph  B  and  again  in 
paragraph  F,  the  authority  to  restore 
forfeited  or  withheld  statutory  good  time 
is  changed  from  the  Institution 
Discipline  Committee  to  the  Warden 
(cannot  be  delegated  lower  than  the 
Associate  Warden  level).  In  paragraph 
F,  the  phrase  "near  the  beginning  of  the 
month  or  at  the  30-day  review"  is 
deleted  from  the  section  that  directs  that 
the  DHO  review  an  inmate  who  is 
subject  to  consecutive  withholding 
actions  for  recurring  refusal  to  program. 
This  section  now  states.  "During  the 
running  of  such  a  withholding  order,  the 
DHO  shall  review  the  offense  with  the 
inmate  on  a  monthly  basis".  Also,  in 
paragraph  G,  the  wording  is  changed  to 
reflect  that  "in  some  cases"  the  loss  of 
leisure  privileges  for  misconduct 
unrelated  to  the  abuse  of  that  privilege 
may  be  appropiate.  While  the  wording 
has  changed,  the  intent  remains  the 
same. 

In  §  541.13,  Table  6,  the  "Note" 
paragraph  is  changed  to  direct  that 
when  the  Warden  or  his  delegated 
representative  denies  good  time 
restoration,  the  unit  team  (replaces  the 
IDC)  is  responsible  to  notify  the  inmate 
of  the  reasons  for  denial  and  shall 
establish  a  new  eligibility  date. 

In  §  541.14.  the  sentence  which  directs 
that  "the  investigating  officer  should  be 
an  employee  of  supervisory  level .  .  ."  is 
moved  from  §  541.14(b)  to  §  541.2(a). 

In  §  541.15.  the  sentence  which  directs 
that  the  Warden  shall  authorize  the 
UDC  to  impose  minor  sanctions  (G 
through  P)  for  violations  of  prohibited 
act(s)  is  moved  to  §  541.2(b).  Section 
541.15(b)  and  §  541.11,  Table  2,  are 
changed  to  reflect  that  an  inmate  so 
charged  (with  a  prohibited  act)  is 
entitled  to  an  initial  hearing  before  the 
UDC,  ordinarily  within  three  work  days 
from  the  time  staff  become  aware  of  the 
inmate's  involvement  in  the  incident. 
This  change  from  two  to  three  work 
days  provides  a  more  realistic  time 
period  for  investigation  of  the  incident 
and  for  the  parties  to  prepare  for  the 
hearing. 
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The  title  to  existing  §  541.16  is 
changed  to  delete  the  reference  to  the 
establishment  of  the  Institution 
Discipline  Committee  and  will  now 
read.  "Functioning  of  the  Discipline 
Hearing  Officer".  Section  541.16(a)  now 
describes  the  role  of  the  Discipline 
Hearing  Officer.  Also  included  in  this 
section  is  a  provision  which  states  that 
if  an  institution's  DHO  is  not  able  to 
conduct  hearings,  the  Warden  shall 
arrange  for  another  trained  and  certified 
DHO  to  conduct  the  hearings.  In 
§  541.16(b),  all  references  to  the 
Institution  Discipline  Committee  and  its 
composition  are  deleted.  Remaining  in 
this  section,  however,  is  the  provision 
which  directs  that,  in  order  to  insure 
impartiality,  the  DHO  may  not  be  the 
reporting  officer,  investigating  officer,  or 
UDC  member,  or  a  witness  to  the 
incident  or  play  any  significant  part  in 
having  the  charge(s)  referred  for  a 
hearing.  In  §  541.16(c),  the  sentence  that 
directs  the  IDC  to  conduct  reviews  of 
inmates  placed  in  disciplinary 
segregation  in  accordance  with  the 
requirements  of  §  541,20  is  deleted.  In  its 
place,  the  Bureau  is  adding  new 
§  541.16(d),  authorizing  the  Warden  to 
designate  a  "Segregation  Review 
Official"  (SRO)  to  conduct  these 
required  reviews.  The  terms  "Discipline 
Hearing  Officer"  and  "Segregation 
Review  Official"  are  defined  in  §  541.2 
(c)  and  (d). 

The  title  to  existing  §  541.17  is 
changed  to  delete  reference  to  the  IDC, 
and  now  reads  "Procedures  Before  the 
Disciplinary  Hearing  Officer".  Section 
541.17(d)  recognizes  that  the  DHO  can 
act  on  sanctions  imposed  by  the  IDC 
when  an  inmate  had  escaped  or  was 
otherwise  absent  from  custody.  In 
§  541.17(0.  the  reference  to  "com.mittee 
report"  is  changed  to  "the  hearing 
report",  as  this  is  a  more  appropriate 
term.  This  proposed  paragraph  also 
recognizes  that  the  UDC  chairman  may 
be  provided  confidential  informant 
information  and  may  need  to  document 
the  reliability  of  the  information  in  a 
separate  report.  Section  541.18  is  now 
entitled  "Dispositions  of  the  Discipline 
Hearing  Officer". 

In  §  541.19,  now  entitled  "Appeals 
from  Unit  Discipline  Committee  or 
Discipline  Hearing  Officer  Actions",  the 
Bureau  is  deleting  its  reference  to  filing 
appeals  "within  15  calendar  days  .  .  ." 
under  Administrative  Re.medy 
Procedures  because  there  is  a  difference 
in  the  number  of  days  that  an  inmate 
must  file  an  initial  appeal  for  decisions 
rendered  by  the  UDC  (to  the  Warden 
within  15  calendar  days)  as  opposed  to 
those  rendered  by  the  DHO  (to  the 
Regional  Director  within  20  calendar 


days).  The  Bureau  also  plans  to  revise 
its  rule  on  the  Administrative  Remedy 
Procedure  (Part  542)  to  state  that  an 
inmate  may  appeal  a  decision  of  the 
DHO  directly  to  the  Regional  Director 
within  20  calendar  days.  While  this 
reference  is  deleted  from  the  discipline 
rule  language,  the  Bureau's 
implem.enting  instructions  to  staff 
specifically  address  the  appropriate  time 
frames  for  filing  an  appeal  to  UDC  or 
DHO  decisions.  Section  541.19(c)  is 
amended  to  read  "according  to  the 
severity  level  of  the  prohibited  act,  and 
other  relevant  circumstances". 

In  §  541.20.  paragraphs  (c)  and  (d)  are 
changed  to  reflect  that  the  "Segregation 
Review  Official"  shall  conduct  (at 
appropriate  intervals)  a  hearing  and 
formally  review  the  status  of  inmates  in 
disciplinary  segregation,  and  may,  upon 
finding  that  continuation  in  disciplinary' 
segregation  is  no  longer  necessary  to 
regulate  the  inmate's  behavior  within 
acceptable  limits  or  for  fulfilling  the 
purpose  of  punishment  and  deterrence 
which  initially  resulted  in  the  inmate's 
placement  in  disciplinary  segregation 
status,  release  an  inmate  earlier  than  the 
sanction  initially  imposed.  The  SRO  will 
also  conduct  the  review  on  inmates  in 
administrative  detention  and  notify  the 
inmate  of  the  reasons  he  is  transferred 
to  administrative  detention  from  post- 
disciplinary  detention  (§  541.22). 

In  §  541.22(c)(2).  the  standard  for  cell 
occupancy  has  been  changed  to  reflect, 
with  current  levels  of  prison  population, 
the  need  for  higher  occupancy  of  sjjecial 
housing  cells  other  than  in  just 
temporary,  emergency  situations. 
Proposed  paragraph  (c)(6)  now  allows 
either  the  Captain  or  the  DHO  to 
recommend  that  the  Warden  withhold 
the  exercise  periods  of  an  inmate  in 
disciplinary  segregation  status. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  major  rule  for  the 
purpose  of  EO  12291.  The  Bureau  of 
Prisons  has  determined  that  EO  12291 
does  not  apply  to  this  rule  since  the  rule 
involves  agency  management.  After 
review  of  the  law  and  regulations,  the 
Director,  Bureau  of  Prisons  has  certified 
that  this  rule,  for  the  purpose  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354).  does  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities. 

Interested  persons  may  participate  in 
this  proposed  rulemaking  by  submitting 
data,  views,  or  arguments  in  writing  to 
the  Bureau  of  Prisons.  Room  770,  320  1st 
Street  NW..  Washington,  DC  20534. 
Comments  received  during  the  comment 
period  will  be  considered  before  final 
action  is  taken.  The  proposed  rule  may 
be  changed  in  light  of  the  comments 


received.  No  oral  hearings  are 
contemplated. 

List  of  Subjects  in  28  CFR  Part  541 

Prisoners. 

In  consideration  of  the  foregoing,  it  is 
proposed  to  amend  Subchapter  C.  Part 
541,  by  adding  a  new  Subpart  A,  and  by 
revising  Subpart  B  as  follows: 

SUBCHAPTER  C— INSTITUTIONAL 
MANAGEMENT 

PART  541— INMATE  DISCIPLINE  AND 
SPECIAL  HOUSING  UNITS 


Subpart  A — General 

Sec. 

541.2    Definitions. 


Subpart  B— Inmate  Discipline  and  Special 
Housing  Units 

Sec. 

541.10  Purpose  and  scope. 

541.11  Notice  to  inmate  of  Bureau  of  Prisons 
rules. 

541.12  Inmate  rights  and  responsibilities. 

541.13  Prohibited  acts  and  disciplinary 
severity  scale. 

541.14  Incident  report  and  investigation. 

541.15  Initial  hearing. 

541.16  Functioning  of  the  Discipline  Hearing 
Officer. 

541.17  Procedures  before  the  Discipline 
Hearing  Officer. 

541.18  Dispositions  of  the  Discipline 
Hearing  Officer. 

541.19  Appeals  from  Unit  Discipline 
Committee  or  Discipline  Hearing  Officer 
actions. 

541.20  Justincation  for  placement  in 
disciplinary  segregation  and  review  of 
inmates  in  disciplinary  segregation. 

541.21  Conditions  of  disciplinary 
segregation, 

541.22  Administrative  detention. 

541.23  Protection  cases. 


Subpart  A— General 

Authority;  5  L.S  C.  301;  18  U.S.C.  4001.  4042. 
4081.  4082.  4161-4166.  5015.  5039;  28  U.S.C. 
509.  510;  28  CFR  0.95-0  99. 

§  541.2    Definitions. 

(a)  Investigating  Officer.  The  term 
Investigating  Officer  refers  to  an 
employee  of  supervisory  level  who 
conducts  the  investigation  concerning 
alleged  charge(s)  of  inmate  misconduct. 
The  Investigating  Officer  may  not  be  the 
employee  reporting  the  incident,  or  one 
who  was  directly  involved  in  the 
incident  in  question. 

(b)  Unit  Discipline  Committee  (UDC). 
The  term  Unit  Disciplinary  Committee 
(UDC)  refers  to  one  or  more  institution 
staff  members  delegated  by  the  Warden 
the  authority  and  duty  to  hold  an  initial 
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hearing  upon  completion  of  the 

investigation  concerning  alleged 
charge(s)  of  inmate  misconduct.  In 
institutions  with  unit  m.anagement,  these 
staff  members  will  ordinarily  be 
m.embers  of  the  Unit  Team.  The  Warden 
shall  authorize  these  staff  members  to 
impose  minor  sanctions  (G  through  P) 
for  violation  of  prohibited  act(s). 

(c)  D:scipline  Hearing  Officer  (DHO). 
This  term  refers  to  one-person, 
independent  hearing  officer  who  is 
responsible  for  conducting  Institution 
Discipline  Hearings,  and  for  imposing 
appropriate  sanctions  for  incidents  of 
inmate  misconduct  referred  for 
disposition  following  the  hearing 
required  by  §  541.15  before  the  L'DC. 

(d)  Segregation  Review  Official 
fSROJ.  The  term  Segregation  Review 
Official  refers  to  the  individual  at  each 
Bureau  of  Msons  institution  who  is 
assigned  to  review  the  status  of  each 
inmate  housed  in  disciplinary 
segregation  and  administrative 
detention,  as  required  m  §§  541.20  and 
541  22  of  this  rule. 

Subpart  B— Inmate  Discipline  and 
Special  Housing  Units 

.-\uthont>:  5  US  C   301;  18  U.S.C.  4001.  4042, 
4081,  4082,  4161^166.  5015.  5039".  28  U.S.C. 
M9.  510:  28  CFR  0  95-fl  99. 


§  541.10     Purpose  and  Scope. 

la)  So  that  inmates  may  live  in  a  safe 
and  orderly  environment,  it  is  necessary 
for  institution  authorities  to  impose 
discipline  on  those  inmates  whose 
behavior  is  not  m  compliance  with 
Bureau  of  Prisons  rules.  The  provisions 


of  this  rule  apply  to  all  persons 
committed  to  the  care,  custody,  and 
control  (direct  or  constructive)  of  the 
Bureau  of  Prisons. 

(b)  The  following  general  principles 
apply  in  every  disciplinary  action  taken: 

(1)  Only  institution  staff  may  take 
disciplinary  action. 

(2)  Staff  shall  take  disciplinary  action 
at  such  times  and  to  the  degree 
necessary  to  regulate  an  inmate's 
behavior  within  Bureau  rules  and 
institution  guidelines  and  to  promote  a 
safe  and  orderly  institution 
environment. 

(3)  Staff  shall  control  inmate  behavior 
in  a  completely  impartial  and  consistent 
manner, 

(4)  Disciplinary  action  may  not  be 
capricious  or  retaliatory, 

(5)  Staff  may  not  impose  or  allow 
imposition  of  corporal  punishment  of 
any  kind, 

(6)  If  it  appears  at  any  stage  of  the 
disciplinary  process  that  an  inmate  is 
mentally  ill.  staff  shall  refer  the  inmate 
to  a  mental  health  professional  for 
determination  of  whether  the  inmate  is 
responsible  for  his  conduct  or  is 
incompetent.  Staff  may  take  no 
disciplinary  action  against  an  inmate 
whom  mental  health  staff  determines  to 
be  incompetent  or  not  responsible  for 
his  conduct, 

(i)  A  person  is  not  responsible  for  his 
conduct  if,  at  the  time  of  the  conduct, 
the  person,  as  a  result  of  a  severe 
mental  disease  or  defect,  was  unable  to 
appreciate  the  nature  and  quality  or  the 
wrongfulness  of  his  acts.  When  a  person 
is  determined  not  responsible  for  his 
conduct,  the  Incident  Report  is  to  show 


as  a  finding  that  the  person  did  not 
commit  the  prohibited  act  because  that 
person  was  found  not  to  be  mentally 
responsible  for  his  conduct. 

(ii)  A  person  is  incompetent  if  that 
person  lacks  the  ability  to  understand 
the  nature  of  the  disciplinary 
proceedings,  or  to  assist  in  his  defense 
at  the  proceedings.  When  a  person  is 
determined  incompetent,  the 
disciplinary  proceedings  shall  be 
postponed  until  such  time  as  the  inmate 
^s  able  to  understand  the  nature  of  the 
;  disciplinary  proceedings  and  to  assist  in 
his  defense  at  those  proceedings.  If 
competency  is  not  restored  withm  a 
reasonable  period  of  time,  the  Incident 
Report  is  to  show  as  a  finding  that  the 
inmate  is  incompetent  to  assist  in  his  or 
her  defense  at  the  disciplinary 
proceedings. 

§541.11     Notice  to  inmate  of  Bureau  of 
Prisons  rules. 

Staff  shall  advise  each  inmate  in 
writing  prom.ptiy  after  arrival  at  an 
institution  of: 

(a)  The  types  of  disciplinary  action 
which  may  be  taken  by  institution  staff; 

(b)  The  disciplinary  system  within  the 
institution  and  the  time  limits  thereof 
(see  Tables  1  and  2): 

(c)  The  inmate's  rights  and 
responsibilities  (see  §  541,12); 

(d)  Prohibited  acts  and  disciplinary 
severity  scale  (see  §  541  13.  Tables  3,  4, 
and  5);  and 

(e)  Sanctions  by  seventv  of  prohibited 
act,  with  eligibility  for  restoration  of 
forfeited  and  withheld  statutory  good 
time  (see  Table  6). 
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SUMMARY  OF  DI  SC  I  PL  I  N.ARY  SYSTEM 


TABLE  1 


.-Tocedures 


hi  o 


Incident  involving  possi 
comnii  ssion  of  prohibited  aci 


Disrcsit 


-> 


Except  fr 


the 


greatest  or  higr  s-.-nty 
categories,  the  v,^;ter  of  the 

re;;.ort  ~av  resolve  informally  or 

drop  the  c^"3"_:es . 


-^ 


Staff  prepares  Incident  Report 
and  forwards  it  to  Lieutenant. 


>^ 


Appointment  of  investigator  who 
conducts  investigation  and 
forwards  material  to  Unit 
Discipline  Comnnttee. 


-^ 


iiAC-.t    ^'or  prohibited   c::ti    ■■  ■ 
f^e    j-^eatest   or  high  seventy 
catecci-ies,   the  Lieutenant  may 
resolve   1  ^^f  orr.a  : 'v ,    cr  drop  the 
charqes. 


Initial    hearing   before  Unit 
Discipline  Connittee. 


-^ 


:_  r  ^  t 


1  <^  { 


.  :  1  ^e  LQ--:.-'  ttee   ■- ^y 
:t    resc've    '-  <-*  zr-ra  '  '  v    coy 
federate   z'~  Lew  *^:ce"cte   Charge, 
i:-pc£e   al-cwatle   ^a^ctions  or 
rt*er    to   S'SC^'i-'e    '-earinn 
Sfficer. 


^^ 


i  Hearing  before  the  Discipli 
i  Hearing  Office^". 


-> 


The  Discipline  Hearing  Officer 
"•ay    i;-pose  allowable  sanctions, 
cr  d'"o;:  f^e  chances . 


-Vl 


\ 

Tne  K.3rden,  ^eg^onal  Sirectc^,  or 

General  Cou-^sel  -•ay   approve, 

Appeals  through  Adninist 

rati  ve 

N 

mcdifj,  reverse,  c^-  se^d  bac«.  with 
directions,  tcIuGi^'C  o^oe'-irg  a 

Remedy  Procedure. 

? 

i 

rehearing,  b^t  r.ay    not  increase 

■ 

the  sanctions  ir::'Cseci  ^n  a-^'V    valid 

1 

disciplinary  action  taken. 

(12) 
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TIME  LIMITS  IN  DISCIPLINARY  PROCESS 
TABLE  2 
1.  Staff  becomes  aware  of  Innate's  involvement  in  Incident, 


ordinarily  maximum  of  24  hours  | 


2. 


^taff  gives  inmate  notice  of  charges 
by  delivering  Incident  Report. 


minimum  of  24  hours 
(unless  waived) 


4. 


naxir-ur  ordinarily  of 
3  work  days  from  the  time 
staff  became  aware  of  the 
inmate's  involvement  in  the 
incident.  (Excludes  the  day 
staff  become  aware  of  the 
inrate's  involvement, 
weekends,  and  holidays.) 


Initial  hearing". 


Discipline  Hearing  Officer  (DHD) 
Heari  ng. 


N(JTE:   These  time  limits  are   subject  tc  exceptions  as  provided  in  the 
rules.  I 

Staff  may  suspend  disciplinary  proceeci^qs  for  a  period  not  to 
exceed  two  calendar  weeks  while  inforna'  resolution  is 
attempted.   If  informal  resolution  is  unsuccessful,  staff  ray 
reinstitute  disciplinary  proceecings  at  the  same  stage  at  which 
suspended.  The  time  requirenents  then  begin  running  again, 
at  the  sane  point  at  wbic*"  tre_.  v^e^e  s^s^endec. 

BILLING  CODE  44  10-05-C 
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§541.12    Inniate  rights  and 
responslbUitte*. 


Right? 


_U 


R^so<x«-'W»t»e« 


expect  th8l  as  a  fvjman 
being  y<xi  wdl  be  Ireateo 
fe«pectiut>  impaflJaWy, 

ana  lany  Dy  aH  pef«onf>«* 

2  You  have  tne  ngw  to  be 
(fi4o"T>ed  a*  the  rj*©s,  pro- 
ceOwes.  aix)  >cn»duie8 
cxjrcerritng  the  opofation 
0^  The  "nfitrtAjtior 

3  Voo  have  the  ngw  to  lre«- 
do/T>  ot  rewgNX*  atttgation, 
and  vo^urnary  re»giou« 
wcship 

4  You  have  ttie  rt^  lo 
health  ca^e,  w«<ch  mctudes 
hutr4)0o«  meats.  VOfier 
betjcvig  and  ctottxng.  and 
a  iauno^  9ct^edu*f  tor 
cJeaoM^ess  ot  the  MfT>e. 
an  oppOflKnty  lo  MXMWf 
regctsriy.  ixoper  vopWobon 
kx  warmth  and  tresh  av.  a 
'eguiat  enefctse  petiod, 
toilet  ariKrws  and  r«ed»cal 
and  oe^Ma*  treatment 

5  You  have  t^e  ng«  10  vistt 
and  oo^espond  with  larmiy 
membet*.  and  (nonds.  and 
co^espond  wfth  membe*? 
ot  the  newa  medto  r 
keeping  nmfh  Bixeau  hjtes 
and  institution  guidelines 

6  You  have  the  nghi  lo  un- 
lesincled  and  conddencat 
access  lo  the  courts  by 
coftespondence  (on  mat- 
te's such  as  lt>e  legairty  ol 
your  convictKyi,  civil  mat- 
te's, pending  cnmtnaJ 
cases,  and  conditions  ol 
yom  impfisonment) 

7  You  have  the  nght  to  legal 
counsel  ttom  an  attcney 
ot  youf  cho<»  by  mtef. 
views  and  ayrespondence 

e  You  have  me  ogm  to  pai- 
tKipate  tn  tt>e  use  ot  law 
Ntxary  reteience  malenais 
lo  assist  yoo  m  lesoiving 
legal  problems  You  also 
f\eve  tt^  ngN  lo  receive 
help  when  9  a  availatM 
through  a  legaJ  assistance 
pfogram 

9  You  have  the  rignt  to  a 
wM3e  'ange  ot  readir^  t^La- 
lerttis  tor  edocatxy^  pur- 
poses arxJ  tor  your  own 
enjcymerTt  These  materv 
ais  may  include  magazines 
and  r>ewspapers  sent  trom 
the  convTHjnrty,  with  certain 
lestrictior^s 

10  You  have  tiie  ngtit  to 
particioate  m  educatioa 
vocational  Ir8ir>ing  and  errv 
plcymerit  ss  t«i  as  re- 
sources are  avaitabie  and 
in  keep"^  with  your  ir>ter- 
ests.  r«ecis.  and  aoitities 


1  You  have  me  resporis<«»fy 
to  treat  others,  both  em- 
ptoyees  and  mrwetes.  *> 
ir>e  same  rnennei 

2  You  h«v«  the  lespcx^sibiiity 
K>  know  and  aOKW  by 
mem 


3  You  tieve  tt>e  responaOiMy 
to  recognize  and  respect 
tf>e  rights  ot  others  in  triis 

4  n  a  your  responsibility  not 
to  waste  lood.  lo  iciow 
ttie  laundry  and  snower 
schedule,  to  matrnam  neat 
and  clean  living  oueners. 
to  keep  your  area  tree  ot 
contrabarvt.  and  lo  seek 
medK^  and  dental  cate  as 
you  may  need  it 


5  B  •  your  responsib^ty  to 
conduct  yowsetf  property 
dwwg  visits,  not  10  accept 
or  pass  contraband,  and 
not  to  vioiate  the  lew  or 
Bureau  rules  or  nsMution 
guKJetmes  through  your 
co"esporx)ence 

6  You  nave  the  respor>aib<«y 
to  present  honestly  and 
lairty  your  petitions,  ques- 
tior-*,  and  proWems  10  the 
coon 


7  It  «  your  'esponSJCiHty  to 
use  the  sennces  ot  an  ai- 
torr>ey  tionesity  and  lairty 

8  It  IS  your  responsibi*y  to 
use  these  resof  ces  m 
keeping  with  the  p*oce- 
dures  and  schedule  pre- 
8cnt>ed  and  to  respecJ  the 
rights  ot  ottier  Inmates  to 
the  use  ot  trie  m^teneis 
and  assistance 

sua  your  responsibiKy  10 
seek  and  utilize  such  ma- 
tenals  lor  your  personal 
benettt,  wittx>ut  Oepnwng 
ottiers  ot  their  egual  rigms 
10  tfie  use  ol  this  malenal 


10  You  '\e*e  the  'esporreibii- 
Ky  to  take  advantage  ot 
activities  whcfi  may  help 
you  Irve  a  successful  and 
law-abiding  ftle  wtttun  the 
msWution  arx3  m  lt>e  com- 
muntty  You  win  be  eiq^ecl- 
ed  lo  abKle  t>y  the  regula- 
tions governing  the  use  ot 
such  activities. 


R^gfus 


Resoons<)*t»es 


1 1  You  have  the  rgnt  ic  js« 
your  tunos  lor  comm*ssary 
and  other  ckrchdses.  cor^ 
Srslenl  with  instilufon  se- 
curity ar\d  good  Of^e*  loi 
opening  ben*  ana  >  iuv- 
•ngs  accounts,  ana  kx  as- 
sisting vox  latTMy 


^  Y.:>u  have  me  'esponsit<i»- 
ity  to  meet  your  tmanoai 
erK3  lecai  oongation&  m 
ciixJinQ  but  ^.01  arrineo  'c 
coun-imposea  assess 

mens,  tmetx.  and  lesisu- 
tioi"  vo^  aisc  nave  the  'e- 
aponsCMUr^  to  rnake  use  ot 
yo**  tund*  iri  a  n^nnei 
consisieni  witi-  vcjr  -e- 
le^se  pian&  ^our  lamiiy 
needs  and  ic  other  otili- 
gaiicins  th.ai  you  may  have 


§541.13    Protitbited  acts  and  disciplinary 
severity  scale. 

(a)  There  are  four  categories  of 
prohibited  acts — Greatest  High, 
Moderate,  and  Low  Moderate  [see  Table 
3  for  identification  of  the  prohibited  acts 
within  each  category).  Specific 
sanctions  are  authorized  for  each 
category  (see  Table  4  for  a  discussion  of 
each  sanction).  Imposition  of  a  sanction 
requires  that  the  inmate  first  is  found  to 
have  committed  a  prohibited  act. 

(1)  Greatest  category  offenses.  The 
Discipline  Hearing  Office  shall  impose 
and  execute  one  or  more  of  sanctions  A 
through  E.  The  DHO  may  also  suspend 
one  or  more  additional  sanctions  A 
through  F.  The  DHO  may  impose  and 
execute  sanction  F  only  in  addition  to 
execution  of  one  or  more  of  sanctions  A 
through  E. 

(2)  High  category  offenses.  The  Unit 
Discipline  Committee  or  Discipline 
Hearing  Officer  shall  impose  and 
execute  one  or  more  of  sanctions  A 
through  M.  They  may  also  suspend  one 
or  more  additional  8anct)ons  A  through 
M. 

(3)  Moderate  category  offenses.  The 
Unit  Discipline  Committee  or  Discipline 
Hearing  Officer  shall  impose  at  least 
one  sanction  A  through  .N,  but  may 
suspend  any  sanction  or  sanctions 
imposed. 

(4)  Low  moderate  category  offenses. 
The  Unit  Disciplme  Committee  shall 
impose  at  least  one  sanction  E  through 
P,  but  may  suspend  any  sanction  or 
sanctions  imposed. 

(b)  Aiding  another  person  to  commit 
any  of  these  offenses,  attempting  to 
commit  any  of  these  offenses,  and 
making  plans  to  commit  any  of  these 
offenses,  in  all  categories  of  severity. 
shall  be  considered  the  same  as  a 
commission  of  the  offense  itself  In  these 
cases,  the  letter  "A"  is  combined  with 
the  offense  code.  For  example,  planning 
an  escape  would  be  considered  as 
Escape  and  coded  102A.  Likewise, 
attempting  the  adulteration  of  any  food 
or  drink  would  be  coded  209A. 

(c)  Suspensions  of  any  sanction 
cannot  exceed  six  months.  Revocation 
and  execution  of  a  suspended  sanction 


requires  that  the  inmate  first  is  found  to 
have  comm.itted  any  subsequent 
prohibited  act.  Only  the  Discipline 
Hearing  Officer  (DHO)  may  execute, 
suspend,  or  revoke  and  execute 
suspension  of  sanctions  A  through  F. 
The  Discipline  Hearing  Officer  (DHO)  or 
Unit  Discipline  Committee  (UDC)  may 
execute,  suspend,  or  revoke  and  execute 
suspensions  of  sanctions  G  through  P. 
Revocations  and  execution  of 
suspensions  may  be  made  only  at  the 
level  (DHO  or  UDC)  which  originally 
imposed  the  sanction.  The  DHO  now 
has  that  authority  for  suspensions 
earlier  imposed  by  the  IDC. 

[dj  If  the  L'nit  Discipline  Committee 
has  previously  imposed  a  suspended 
sanction  and  subsequently  refers  a  case 
to  the  Discipline  Hearing  Officer,  the 
referral  shall  include  an  advisement  lo 
the  DHO  of  any  intent  to  revoke  that 
suspension  if  the  DHO  finds  that  the 
prohibited  act  was  committed.  If  the 
DHO  then  finds  that  the  prohibited  act 
was  committed,  the  DHO  shall  so  advise 
the  Unit  Discipline  Committee  who  may 
then  revoke  the  previous  suspension. 

(e)  A  Unit  Discipline  Committee  or 
Discipline  Hearing  Officer  may  impose 
increased  sanctions  for  repeated, 
frequent  offenses  according  to  the 
guidelines  presented  in  Table  5. 

(f)  Sanctions  by  severity  of  prohibited 
act,  with  eligibility  for  restoration  of 
forfeited  and  withheld  statutory  good 
time  are  presented  in  Table  6. 


Table  3.— Prohibited  Acts  ano 
DisciPLiNARv  SevERrrv  Scale 

[The  fDC  Shan  'e*er  at  G'ealesi  Severity  P'omtxlee  ^cn  to 
Tie  D"C  with  recommendatons  as  lo  an  appropnaie 
cispos-tior-. ) 


Coo* 


Prohibflec  acts 


E>6rx3cnt 


OREATEST  CATEOORT 


100 


KMng.. 


102 


Ka^^u»^      8r>      person      fm- 

dudas  se»ua  atsauri  c  a' 
armed  assauTi  on  trie  inst>- 
tuDon  t  secure  penmete<  ,a 
cnerge  ky  assajiun^  ar-v 
person  IS  to  tie  useo  onr^ 
when  senous  pnvsrcai  iniur> 
has  been  etiempiec  or  cai 
ned  out  bv  an  mmate; 


Escape  trom  escort  escape 
trom  a  secure  nsutulion 
(Security  Leva;  1  through  6 
and  adrrvustrative  nstitu- 
oonii  or  escape  trorr,  a 
Sac«^^  levai  i  mslti/tion 
mntP  vioier-oe 


I  Reccimmena 
Mfc^e  oete 

rescission  or 

reiaroatic 

staiutory  good 
time  luc  tc  lOC"^) 
ar«o  or  termmaie 
or  dissuow  e*i'a 
gooc  time  lan 
es'ja  pood  nme 
sanctior.  nay  not 
tie  suspended) 
:   Disap«riery 

Tr»f>jle» 
(rwcommendl 
:   Ckacvanary 
segreoeaon  i«i(>  lo 

6C  davsl 
i   Mane  monetary 

restltutior". 

■  iVitriToio  stawtory 
good  »me  iSoie— 
car  b«:  ,n  aodit<on 
tc  A  ttvcnjgh  E — 
canno'  be  the  onTy 
sanctxy. 
e»eC4Ji«J) 
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Table  3  —Prohibited  Acts  and 
Disciplinary  Severity  Scale— Continued 

[Tne  UDC  snail  re'ef  ati  G'eaiesi  Seventy  Prohitxted  Acts  to 
the  OhO  witn  recoTime'^aatiois  as  to  an  appropfpaie 
disposition  J 


Code 


Pronib<ted  acts 


Sanctions 


103 


105 
106 
107 
108 


109 


110 


198 


199 


200 


Setting  a  ftre  Ichai'ged  with 
this  act  in  trus  category 
onJy  when  found  to  pose  a 
ttveat  to  i.(e  o'  a  threat  o* 
senoLiS  bodily  harm  or  m 
fullherance  of  a  pfOt>it)tted 
act  of  Greatest  Seventy, 
e  g ,  in  furrherance  o*  a  not 
Of  escape,  othen^nse  the 
charge  is  properly  classified 
Code  218,  or  329) 

PossessKjn,  manufacture.  Of 
mtfoduciton  of  a  gun.  fire- 
arm, weapon,  sharpened  tn- 
slrument.  kmte.  dangerous 
chemical  explosive  of  any 
ammorwtion 

Rottng 

Er>cooi'aging  ott^fS  to  rtot 

Takmg  hos^^geiii 

PQSsess*oo,  manufacture.  Of 
iniroductton  of  a  hazardous 
too^  (■'oots  rTK>st  iiKeiy  to  be 
used  in  an  escape  or 
escape  anempt  or  to  serve 
as  weapons  capable  of 
doing  serious  bod'ty  harm 
to  ott>efs.  Of  those  hazard- 
ous 10  inslituliona'  security 
or  personal  safety,  e.g.. 
ha c*  saw  piadei 

Possessor  introduction,  of 
use  of  any  narcotics,  man- 
luana  dr^gs  or  related  par- 
apne^'naiia  not  prescribed 
tor  the  individual  Dy  the 
medic*  s'af^ 

Re^jS<ng  to  prcvtde  a  unne 
sample  or  to  taKe  pari  m 
other  dnjgaiXiSe  testing 

inie'iering  with  a  Staff 
memt)er  in  the  pe-ior'^ance 
0^  duties  ■■.Conaocf  irnjst  be 
ot  :*>e  G'^satest  Severr\ 
nature  i  Thts  charge  js  to 
be  used  c>niv  when  anotner  [ 
cn^rge  0'  greatest  seventy 
IS  ro\  appi'CaD'0 

Conduct  wnich  d'S^jpts  or 
interleres  with  the  se'Cj''Tv 
Of  oraerfy  n.in'iing  of  the 
institution  Of  the  Bu'eau  of 
Pnsons  {Conaucf  rrtuSt  b€ 
ot  the  Grea'est  Seventy 
natiye )  Th^s  charge  is  to 
Pe  used  onty  w'~ien  another 
cna'-'^  0*  greatest  seve^i't 
IS  not  apD<»cao*e 

Esi^ape  from  unescorted 
Community  Programs  and 
acuvities  and  Ooen  inst 'j 
Dons  (SecuTTy  ueve*  'i  a"G 
from  ouis.ce  secure  i.^s't^- 


SanctKXis  A-F 


2Z '      Ptgntmg   wTh   another   pe-'son 

202  (Not  to  t)e  use-J  i 

203  Thf©at©o»ng       anorh^er       with 

PCKWy    harm   or    any    other 
o^ense 


UM  I 


A  Recorifnend 
pafoie  date 

resctsston  or 
rela^daiion 
3   Fofieii  eameo 
siatutorv  good 
time  up  !o  50%  Of 
up  10  60  days, 
wn*c^e\/ef  is  le^s 
and  Of  termir-aie 
Of  disallow  extra 
good  time  lan 
extra  good  tim« 
sanctic^  may  not 
be  Si-SDenaedi 


C  Discipiifiary 

iranstef 

(recommend). 
D   Disopimary 

se<3reganon  (up  to 

30  das'.) 


Table  3— Prohibited  Acts  and 
Disciplinary  Severity  Scale— Continued 

[The  UDC  shall  reter  all  Greatest  Seventy  Prohibited  Acts  to 
the  DUO  with  recommenaaiions  as  to  an  apptopnale 
disposition  ] 


Code 


204 


205 
206 

207 
208 

209 
210 
211 
212 

213 


214 
215 


216 


217 


218 


Pro^lblted  acts 


Sanctions 


219 


220 


221 


222 

223 


Extortion,  blackmail,  protec- 
tion. DeiTianding  or  receiv- 
ing money  or  anything  of 
vaioe  m  return  lor  protec- 
tion against  others,  to  avoid 
bodily  harm,  or  under  threat 
of  informlrig. 


Engagir^  A  sexual  acts 
Making   swual    proposals   or 

threats  to  another 
Wearing  a  disguise  or  a  mask 


Possessio't  ol  any  unauthor- 
ized lockKig  device,  or  lock 
pick,  or  tampering  with  or 
blocking  any  lock  device 
(irKiudes  keys). 

Adulleration  ot  any  food  or 
Onnk 

(Not  to  be  used ) 

Possessing    any    oflicer's    Of 

staff  dotting 
Engaging  ifl.  or  encouraging  a 

group  demonstration 
Encouragirtg  otliers  to  refuse 
to  work,  or  to  participate  in 
a  work  stoppage 
(Not  to  be  used  ) 
Introduction    of    alcohol    nto 

BOP  facility 
Giving  or  offering   an  official 
Of  staff  member  a  bribe,  or 
anything  of  value 
Givtng  moAey  to.  or  recetvir>g 
mofiey.ljom.  any  person  for 
purposet     of      introducing 
contrabliid  or  fof  any  other 
Illegal    ^r    prohibited    pur- 
poses 
Destroying,   altenng.   or  dam- 
aging government  property. 
or   me  property  of  another 
person,   having  a  value  m 
excess  of   $100  00   or   de- 
stroying, aJtenng,  or  damag- 
ing kfe-safery  devices  (eg., 
fire  alarm)  regardless  of  fi- 
nancial vakje 
Sleakng    (theft,    this    includes 
data   otjlained   through   the 
unauthorized  use  of  a  com- 
munications     faality.       or 
tfvough    the    unauthonzed 
access  to  disks,  tapes,  of 
computer  pnntouts  or  ottwr 
automated    equipment    oo 
which  data  is  stored  I 
Derrxxistraung.    practicing,   or 
using    martial    arts,    boxing 
(except  for  use  of  a  punch- 
ing t>ag).  wrestling.  Of  otfief 
for.ms   0'   pfiysical   encoun- 
ter, or  military  exercises  of 
dnii 
Being  in  an  unauthonzed  area 
with  a  person  ol  the  oppo- 
site sen  without  staff  per- 
mission. 
Making,  possessing,  or  using 

mtoxicarts 
Refusing    to    breathe    mto    a 
I      t>'eatnal>7er  of  take  pan  in 
j      otfier  ttsung  for  use  o»  •!- 
I      cohol 


E.  Make  monetary 
restitution, 

F,  Withhold  statutory 
good  time 

G   Loss  of  privileges 

commissary, 

movies,  recreation, 

etc 
H  Change  housing 

(quaners). 


I  Remove  from 
program  and-'Of 
group  activity. 

J  Loss  of  |Ob 

K,  Impound  inmate's 
personal  property 

L  Confiscate 
contraband 


M  Restnct  to 
quaners 

Sanctions  A-M 


Table  3  —Prohibited  Acts  and 
Disciplinary  Severity  Scale— Continued 

[The  UDC  stiall  refer  a"  Greatest  Seventy  Prohibited  Acts  to 
the  DHO  with  recomme'KJat.ons  as  to  an  appropriate 
disposition  ) 


Code 


224 


298 


299 


300 


Prohibited  acts 


Sanctions 


Assaulting  any  person 
(charged  with  ttiis  act  only 
when  a  less  senous  physi- 
cal miury  or  contact  has 
been  attempted  or  earned 
out  by  an  inmate,  eg., 
pushing  an  officer  may  be 
properly  classified  Code 
224) 

Intertenng  with  a  staff 
member  in  the  performance 
of  duties  [Conciuct  mast  be 
of  the  High  Seventy 
nalwe )  This  charge  is  to 
tie  used  only  when  anottier 
charge  of  h^h  severity  is 
not  applicat)ie 

Conduct  which  disrupts  or 
interferes  with  the  secunty 
or  orderly  running  of  tfie 
institution  or  the  Bureau  of 
Prisons  (Conduct  must  be 
Ol  tt>e  Higt  Seventy 
nature)  This  cna'ge  is  to 
be  used  only  wrien  another 
charge  of  high  seventy  is 
not  applicable 

Indecent  exposure 


301     (Not  to  be  usedj 


Sanctions  A-M. 


302 


303 


304 


305 


306 


307 


308 


309 


A,  Recommend 
parole  date 
rescission  or 
retardation 

8.  Forfeit  earned 
statutory  good 
time  up  to  25%  Of 
up  to  30  days. 
wrhichever  is  less, 
and/(y  terminate 
or  disallow  extra 
good  time  lan 
extra  good  time 
sanciicm  may  not 
be  suspended) 

C   Disciplinary 
transfer 
(recommend) 
segregation  (up  to 
15  days) 

D   Disciplinary 


Misuse  of  authonzed  medica- 
tion 

Possession  of  nioney  or  cur- 
rer>cy,  unless  specitically 
authorized,  or  in  excess  of 
the  amount  authorized 

t_oaning  of  property  or  any- 
thing ol  value  tor  profit  of 
increased  return 

Possession    of    anything    not 
authonzed   for  retention   or 
receipt  by  the  inmate    and  ! 
not  issued  to  him  through 
regular  channels 

Refusing  to  work,  or  to 
accept  a  prograr^  assign- 
ment 

Refusing  to  obey  an  order  of 
any  staff  memoer  (May  t)e 
categorized  and  c.iarged  in 
terms  of  greater  severity 
according  to  tr^  nature  ol 
ttie  order  oe'hg  disobeyed 
e  g ,  failure  to  otjey  an 
order  which  fiirthe's  a  not 
would  be  charged  as  105 
Rioting  reiusing  to  obey  an 
order  which  lurthers  a  fighi 
wouKJ  be  Charged  as  20 1 
Fighting  refusirig  to  provide 
a  unne  sample  wr^en  or- 
dered would  be  charged  as 
Code  110) 

Violating  a  co->dition  ol  a  fur- 
lough 

N   Extra  duty 

Violating  a  condition  of  a 
commonity  program 


E   MaKe  monetary 

restitution 
F  Withhold  statutory 

good  time 

G  Loss  of  privileges: 
commissary, 
movies,  recreation. 

etc 
H   Change  housing 

(Quanersi 
1   Remove  from 

program  and/Of 

group  activity. 
J   L:>ss  Of  nob 
K    impound  inmate"! 

personal  property. 
L  Confiscate 

contraband 
M   Restrict  to 

quaners 


Code 

310 

Une 

wt 

311 

Faiii 

SI 

312 

Insd 

mi 

313 

Lyin< 

SI 

mi 

314 

Cour 

at 

a" 

•d^ 

be 

Pr 

tc 

b€ 

cc 

pa 

a 

315 

Pan 

IZ< 

316 

Bein 

317 

Faiit 

sa 

318 

Us-r 

cr- 

ca 

319 

USin 

cr 

tic 

St 

320 

Faik 

321 

Inter 

cc 

322 

(Not 

325 


326 


327 


328 


330 


331 


398 
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Table  3 —Prohibited  Acts  amd 
Disciplinary  Severity  Scale — Cottinued 

[The  UDC  shall  re<er  a"  Gieaiesi  Severit>  Pto^  txied  Ac;s  ic 
ttie   DhO   W'th    recommerKjaiKxis    bs    1o    an    apcocKiaie 
'■  disposiiion  1 


Code 


310 
311 
312 
313 

314 


315 


316 

317 


318 


319 


320 
321 

322 
323 
324 
325 

326 

327 

328 


330 


331 


PfofntHted  acts 


398 


Sanctoos 


Sanctions  AN 


Unexcused      aDsence      from 

wtyK  ot  any  ass'Qnmeni 
Failing  10  pe^orm  wo'l*  as  ir^ 

SUucied  by  tne  sup«fv?so< 
Insolence     lowards     a     siaM 

memb^ 
Lying    Of    provid'vg    a    'a  w? 

slalemeni      to      a       :>.a-' 

member 
Counterfeiting,   fofging  or   un- 

athofized    'ep'oduction    of 

any    Oocument,    article    of 

ideniificat.on    mor>ey    secu- 
rity,  or  official   oape«    IMay 

be  categorized  in  terms  ol 

greater    seventy    acccamg 

to  t^e  nature  o'  trie   item 

being      reprocucec       e  9 

coonferfeiting  release 

papers    to    eilecl    escape. 

CoOe  102  or  Cooe  200) 
Participating    m   an    ur^uttior- 

ized  meeting  or  gattienng 
Beirig  m  an  unautrK)ri2ea  area 
Failure    to    follow    safety 

sarviaiion  regulations 

L>S*ng    any   eouipmenl    or    ma- 
cr\.nery  wnicr^  is  rx3t  specifi- 

cal^  auinoriieo 
Using  any  equipment  or  ma- 
CMinery  contrary  to  instruc- 
tions     or      posted      safety 
standards 

Failing  10  stand  county 

Interfering  witfi  tr>e  ta«..ng  of 
count 

(Not  to  be  used  ) 

(Not  to  be  used  ) 

Gambiirig 

Preparing    or    corxjucting    a  !  Serxrtions  A-N, 
gambling  pool 

Possession  of  gamonng  para- 
phernalia 

Unauthorized    contacts    with 
ifie  public 

Giving    money   or    anytNrg   of 
value      to,      or      acceciing 

money   or  anything  o'  vaiue 

from     ancmer    .nmate.    or 

any    otnei    person    without 

staff  auinorization 
Destroying,   aitenr^,   or   danv 

aging  govemmtnl   property 

or  the  prooerTy  0'  another 

person,   having   a   value  of 

$100  00  or  less 
Being    unsanitary    or    untidy; 

tailing  to  keep  one  s  person 

and  ones  quarters  m  ac- 
cordance      with       posted 

standards 
Possession,    marxjfacture,    or 

introduction   of   a   ryon-riaz- 

ardous   tool   or   other   norv 

hazardous  contraband  (Tool 

not  likely  to  be  used  m  an 

escape  or  escape  atiemoi. 

or   10  serve   as   a   weapon 

capat>le    of    ooing    serious 

bodily   harm   to   otters    or 

not  hazardous  to  insinuiiorv 

•I     secunty     or     perscial 

safety;    Other    non-hazar* 

Ous     contraband     includes 

such  Items  as  food  or  cos- 
metics) 
Interfering       with       a       staff 

merT)ber  m  the  performanoe 

of  duties  (Conduct  most  be 

ol   the    Moderate   Seventy 

nature )   This   charge   «  to 

be  used  only  wiien  anoll^er 

charge  of  nx>oera1€  seventy 

IS  not  applicable 


Table  3.— Prohibited  Acts  and 
Disciplinary  Severity  Scale — Continued 

IThe  uOC  shall  refer  all  Greatest  Seventy  Ptohibted  Acts  to 
trie  DhO  with  recommendations  as  to  an  appropriate 
disposition  ] 


Code 


Prohibited  acts 


399 


401 


402 
403 


404 


405 
406 


407 


408 
409 


498 


-4- 


Sanctons 


499 


Conduct  wtuch  disrupts  or 
mterferes  with  the  secunty 
Of  orderly  running  of  the 
institution  or  the  Bureau  of 
Prisons  {ConOucI  must  *e 
of  ine  Moderate  Seventy 
nature )  This  charge  is  to 
be  used  only  wf>en  another 
charge  of  moderate  seventy 
IS  not  applicable 

Possession  of  prooerty  be- 
longing to  ar-iCtr^er  person 


Possessing  unaulfxmzed 

amount    of    othenwisc    au- 
ttionzed  dottung. 

Mahngenng.  feigning  illness 

Smokir^  where  prohibiied 


Using  atTusive  or  obscene 
language 

Tattooing  or  seif-nxitilation 

Unautfx>n2ed  use  of  maif  or 
telephone  l^estriction,  or 
loss  for  a  specific  period  of 
time,  of  triese  privileges 
may  often  be  an  apcopn- 
ate  sanction  G)  (May  be 
categorized  ano  charged  m 
terms  of  greater  severity 
according  to  tf>e  nature  of 
tf>e  uriauttionzed  use.  e  g 
the  telephone  «  used  lor 
pfannmg.  facifitatmg,  com- 
mittMng  sn  armed  assault 
on  trie  mslrtutions  secure 
penmetei,  would  be 
Charged  as  (IkxJe  lOi,  As- 
sault) 

Conduct  with  a  visitor  m  viola- 
tion ol  Bureau  regulations 
(Restriction,  or  loss  for  a 
specific  period  of  time  of 
these  prrviieoes  rney  otter 
be  an  appropr'ate  sarciion 
G) 

CorxJucting  a  business 

Unauthonzed  physical  contact 
le  g.,  kissing,  embarscirtgl 

Interfering  with  a  staff 
mernOer  m  tt\e  performarice 
of  duties  (Conduct  must  be 
ol  the  Low  Mocerale  Se- 
venty nature)  This  charge 
«  to  be  used  only  when 
another  charge  o«  Km  mod- 
erate seventy  «  not  appli- 
cable 

Conduct  which  disrupts  or 
interferes  with  the  secunty 
or  orderly  running  of  the 
institution  or  ttie  Bureau  of 
Prisons  (Conduct  must  be 
ol  the  Low  Moderate  Se- 
venty rtature)  Tins  charge 
IS  to  t>e  used  onty  when 
anotfier  charge  of  low  mod- 
erate seventy  «  not  aeci>- 
cabie 


E  Make  rnonetary 

restitution 
F  )^ittihold  statutory 

good  time 
G  LOSS  of  privileges. 

commissary. 

movies,  recreation, 

etc 
H  Change  housing 

(quarters) 
I  Remove  from 

program  and/or 

group  activity 
J  Locsol  |0b 


K,  Impour^o  irv-%aie  s 
personal  property 

L  Ckyfiscale 
contraband 

M   Restnct  to 
quarters 

N   Extra  duty 

O  Repnp"iand 

P    Warning 


Sanct)or>s,  E-P 


Table  4. — Sanctions 

1.  Sanctions  of  the  Discipline  Hearing 
Officer:  (upon  fincJing  the  inmate 
committed  the  prohibited  act) 

(a)  Recommend  parole  dale  rescission 
or  retardation.  The  DHO  may  make 
recommendations  to  the  U.S.  Parole 


Commission  for  retardation  or  rescission 
of  parole  grants.  This  may  require 
holding  fact-finding  hearings  upon 
request  of  or  for  the  use  of  the 
Commission. 

(b)  Forfeit  earned  statutory  good  time 
and/or  terminate  or  disallow  extra  good 
time.  The  statutory  good  time  available 
for  forfeiture  is  limited  to  an  amount 
computed  by  multiplying  the  number  of 
months  served  at  the  time  of  the  offense 
for  which  forfeiture  action  is  taken,  by 
the  applicable  monthly  rate  specified  in 
18  U.S.C.  4161  (less  any  previous 
forfeiture  or  withholding  outstanding). 
Disallowance  of  extra  good  time  is 
limited  to  the  extra  good  time  for  the 
calendar  month  in  which  the  violation 
occurs.  It  may  not  be  withheld  or 
restored.  The  sanction  of  termination  or 
disallowance  of  extra  good  time  may  not 
be  suspended.  Authority  to  restore 
forfeited  statutory  good  time  is 
delegated  to  the  Warden.  This  decision 
may  not  be  delegated  lower  than  the 
Associate  Warden  Level.  Limitation  on 
this  sanction  and  eligibility  for 
restoration  are  based  on  the  severity 
scale.  (See  Table  6) 

(c)  Recommend  disciplinary  transfer. 
The  DHO  may  recommend  that  an 
inmate  be  transferred  to  another 
institution  for  disciplinary  reasons. 
Where  a  present  or  impending 
emergency  requires  immediate  action, 
the  Warden  may  recommend  for 
approval  of  the  receiving  Regional 
Director  the  transfer  of  an  inmate  prior 
to  either  a  UDC  or  DHO  Hearing. 
Transfers  for  disciplinary  reasons  prior 
to  a  hearing  before  the  UDC  or  DHO 
may  be  used  only  in  emergency 
situations  and  only  with  approval  of  the 
receiving  Regional  Director.  When  an 
inmate  is  transferred  under  these 
circumstances,  the  sending  institution 
shall  forward  copies  of  incident  reports 
and  other  relevant  materials  with 
completed  investigation  to  the  receiving 
institution's  Discipline  Hearing  Officer. 
The  inmate  shall  receive  a  hearing  at  the 
receiving  institution  as  soon  as 
practicable  under  the  circumstances  to 
consider  the  factual  basis  of  the  charge 
of  misconduct  and  the  reasons  for  the 
emergency  transfer.  All  procedural 
requirements  applicable  to  UDC  or  Di  iO 
hearings  contained  in  this  rule  are 
appropriate,  except  that  written 
statements  of  unavailable  witnesses  are 
liberally  accepted  instead  of  live 
testimony. 

(d)  Disciplinary  segregation.  The 
DHO  may  direct  that  an  inmate  be 
placed  or  retained  in  disciplinary 
segregation  pursuant  to  guidelines 
contained  in  this  rule.  Consecutive 
disciplinary  segregation  sanctions  can 
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be  impospci  ap.d  executed  for  inmates 
charged  with  tind  found  to  have 
conini;!!fd  offenses  that  are  part  of 
different  acts  only.  Specific  limits  on 
time  in  disciplinary  segregation  are 
based  on  the  severity  scale.  (See  Table 

fi) 

(e)  Make  monetary  restitution.  The 

DHO  may  direct  that  an  inmate 
reimburse  the  U.S.  Treasury  for  any 
damages  to  U.S.  Government  property 
that  the  individual  is  determined  to  have 
caused  or  contributed  to. 

(f]  Withholding  statutory  good  time. 
The  DUO  may  direct  that  an  inmate's 
gond  time  be  withheld.  Withholding  of 
good  time  should  not  be  applied  as  a 
universal  punishment  to  all  persons  in 
disciplinary  segregation  status. 
Withholding  IS  limited  to  the  total 
amount  of  good  time  creditable  for  the 
siP.gie  month  during  which  the  violation 
occurs. 

Some  offenses,  such  as  refusal  to 
work  at  an  assignment,  may  be 
recurring,  thereby  permitting,  when 
ordered  by  the  DHO.  consecutive 
withholding  actions.  V\hen  this  is  the 
intent,  the  DHO  shall  specify  at  the  time 
of  the  initial  DHO  hearing  that  good 
time  may  be  withheld  until  the  inmate 
elects  to  returns  to  work.  During  the 
running  of  such  a  withholding  order,  the 
DHO  shall  review  the  offense  with  the 
inmate  on  a  monthly  basis.  For  an 
ongoing  offense,  staff  need  not  prepare  a 
new  Incident  Report  or  conduct  another 


investigation  or  initial  hearing  (UDC). 
The  DHO  shall  provide  the  inmate  an 
opportuntiy  to  appear  in  person  and  to 
present  a  statement  orally  or  in  writting. 
The  DHO  shall  document  his  action  on, 
or  by  an  attachment  to.  the  initial 
Institution  Discipline  report.  If  further 
withholding  is  ordered,  the  DHO  shall 
advise  the  inmate  of  the  inmate's  right 
to  appeal  through  the  Administrative 
Remedy  Procedure  (Part  542).  Only  the 
Warden  may  restore  withheld  statutory 
good  time.  This  decision  may  not  be 
delegated  lower  than  the  Associate 
Warden  levd.  Restoration  eligibility  is 
based  on  the  severity  scale.  (See  Table 
6) 

2.  Sanctions  of  the  Discipline  Hearing 
Officer/Unit  Discipline  Committee: 
(upon  finding  the  inmate  committed  the 
prohibited  act) 

(g)  Loss  of  privileges:  Commissary, 
movies,  recreation,  etc.  The  DHO  or 
UDC  may  direct  that  an  inmate  forego 
specific  privileges  for  a  specified  period 
of  time.  Ordinarily,  loss  of  privileges  is 
used  as  a  sanction  in  response  to  an 
abuse  of  that  privilege;  e.g.,  loss  of 
telephone  privileges  for  a  specified 
period  of  time  for  an  abuse  of  the 
telephone  privilege.  However,  loss  of 
leisure  privileges,  such  as  movies, 
television,  and  recreation,  may  also  be 
appropriate  sanctions  in  some  cases  for 
misconduct  which  is  not  related  to  the 
privilege.      i 


(h)  Change  housing  (quarters).  The 
DHO  or  UDC  may  direct  that  an  inmate 
be  removed  from  current  housing  and 
placed  in  other  housing. 

(i)  Remove  from  program  and /or 
group  activity.  The  DHO  or  UDC  may 
direct  that  an  inmate  forego 
participating  in  any  program  or  group 
activity  for  a  specified  period  of  time. 

(j)  Loss  of  job.  The  DHO  or  UDC  may 
direct  that  an  inmate  be  removed  from 
present  job  and/or  be  assigned  to 
another  job. 

(k)  Impound  inmate  s  personal 
property.  The  DHO  or  UDC  may  direct 
that  an  inmate's  personal  property  be 
stored  in  the  institution  (when  relevant 
to  offense)  for  a  specified  period  of  time. 

(1)  Confiscate  contraband.  The  DHO 
or  UDC  may  direct  that  any  contraband 
in  the  possession  of  an  inmate  be 
confiscated  and  disposed  of 
appropriately. 

(m)  Restrict  quarters.  The  DHO  or 
UDC  may  direct  that  an  inmate  be 
confined  to  quarters  or  in  its  immediate 
area  for  a  specified  period  of  tim.e. 

(n)  Extra  duty.  The  DHO  or  UDC  may 
direct  that  an  inmate  perform  tasks 
other  than  those  performed  during 
regularly  assigned  institutional  job. 

(o)  Reprimand.  The  DHO  or  UDC  may 
reprimand  an  inmate  either  verbally  or 
in  writing. 

(p)  Warning.  The  DHO  or  UDC  may 
verbally  warn  an  inmate  regarding 
committing  prohibited  act{s). 
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Table  5  —Sanctions  for  Repetition  of  Prohibited  Acts  Within  Same  Category 

Wien  Itie  oort  D<scip>i'>e  Comm<nee  ex  D»0  'mas  tfiai  an  irmale  has  commmea  a  pfoiioted  act  in  the  Low  Moderate,  Modefale.  or  High  category,  and  wher  there  has  beer  a  repetition  o(  the 
same  oMenseist  «ithin  recent  months  (oHenses  'o<  vioiatioo  of  the  same  code),  additional  sanctions  are  auttionzed  according  to  the  following  chart,  (Mole  An  inlofmai  resolution  may  not 
be  consKJered  as  a  pfior  otiense  tor  purposes  o*  this  crian  ) 


Category 

Prior  ottense 

(same  code) 

Mihin  wne 

penod 

Frequency  o(  repeated  oHensa 

Sanction  permitted 

5  'Ticn;r>s 
12  moottis 
18  monttis ., 

1,  Disapiinary  segregation,  up  to  7  days 

2   Forfeit  earned  SGT  up  to  10%  or  up  to  15  days,  whichever  is  less   and'or  terminate  or  disallow 

extra  good  time  (EOT)  (an  EGT  sanction  may  not  be  suspended) 
Any  sanctions  available  in  Moderate  (300)  and  Low  Moderate  (4(X))  senes 

Wooe(ale  (300  series). _... 

1  Disciplinary  segregation,  up  to  21  days 

2.  Forfeit  earned  SGT  up  to  37V2%  or  up  to  "15  days,  whichever  it  less,  and/or  terminate  or  disallow 

EGT  (an  EGT  sanction  may  not  be  suspended)                             ■ 
Any  sanctions  available  in  Moderate  (300)  and  High  (200)  senes.     1 
High  Sanctions  (A.C.E-M).  plus                                                        1 
1 .  Oisciptanary  segregation,  up  to  45  days 

2  Forfeil  earned  SGT  up  to  75%  or  up  to  90  days,  whichever  is  \em.  and/or  terminate  or  disallow  EGT 
(an  EGT  sanction  may  not  be  Suspended)                                     1 

Any  sanctions  available  m  High  (200)  and  Greatest  (100)  series.      1 

High  (200  senes) 

2d  oHense         
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TABLE  6.— Sanctions  by  Severity  of  Prohibited  Act.  With  Eligibility  for  Restoration  of  Forfeited  and 

Withheld  Statutory  Good  Time 


Seventy  of 
act 

Sanctions 

Max.  amt.  forf.  SGT 

Max.  amt.  W/hd  SGT 

Elig.  restoration 
forf.  SGT 

Elig. 
restora- 
tion W/ 
hd/SGT 

Max.  dis  seg 

Greatest 

A-F 

100% 

Good  time  creditable  for  single  month  dunng 
which  violation  occurs.  Applies  to  all  cate- 
gories. 

24  mos 

18  mos 

12  mos 

6  mos 

3  HDOS 

60  days. 

30  days. 
15  days. 

N/A  (1st 

High 

A-M 

50%  or  60  days, 
whichever  is  less. 

25%  or  30  days, 
whichever  is  less. 

N/A 

18  mos 

Moderate 

A-N 

12  mos 

Low 

E-P 

N/A  (1st  offense) 

6  mos.  (2nd  or  3rd 
offense  in  same 
category  within 
SIX  rtronths). 

Moderate. 

' 

offense). 

7  days (2nd 

offense). 

15  days  (3rd 
Offense) 

Note  — Restoration  will  be  approved  at  the  time  of  initial  eligibility  only  when  tf>e  inmate  has  shown  a  period  of  time  with  improved  good 
behavior  When  the  Warden  or  his  delegated  representative  denies  restoration  of  forfeited  or  withheld  statutory  good  time,  the  unit  team  shall 
notify  the  inmate  ot  the  reasons  for  denial  The  unit  team  shall  establish  a  new  eligibility  date,  not  to  exceed  six  months  from  the  date  of  denial. 

An  inmate  with  an  approaching  parole  e'fectve  dale,  or  an  approaching  mandatory  release  or  expiration  date  who  also  has  forfeited  good 
time  may  be  placed  in  a  Community  Treatment  Center  only  if  that  inmate  is  otherwise  eligible  under  Bureau  policy,  and  if  there  exists  a  legitimate 
documented  need  for  such  placement  The  length  of  stay  at  the  Community  Treatment  Center  is  to  be  held  to  the  tin^  necessary  to  establish 
residence  and  emDioyment. 


§  541.14     Incident  report  and  Investigation. 

(a)  Incident  report.  The  Bureau  of 
Prisons  encourages  informal  resolution 
(requiring  consent  of  both  parties)  of 
incidents  involving  violations  of  Bureau 
regulations.  However,  when  staff 
witnesses  or  has  a  reasonable  belief 
that  a  violation  of  Bureau  regulations 
has  been  committed  by  an  inmate,  and 
when  staff  considers  informal  resolution 
of  the  incident  inappropriate  or 
unsuccessful,  staff  shall  prepare  an 
Incident  Report  and  promptly  forward  it 
to  the  appropriate  Lieutenant,  Except  for 
prohibited  acts  in  the  Greatest  or  High 
Severity  Category,  the  Lieutenant  may 
informally  dispose  of  the  Incident 
Report  or  forward  the  Incident  Report 
for  investigation  consistent  with  this 
section.  The  Lieutenant  shall  expunge 
the  inmate's  file  of  the  Incident  Report  if 
informal  resolution  is  accomplished. 
Only  the  DHO  may  make  a  final 
disposition  on  a  prohibited  act  in  the 
Greatest  Severity  Category. 

[h)  Jnvestjgation.  Staff  shall  conduct 
the  investigation  promptly  unless 
circumstances  beyond  the  control  of  the 
investigator  intervene, 

(1)  When  it  appears  likely  that  the 
incident  may  be  the  subject  of  criminal 
prosecution,  the  investigating  officer 
shall  suspend  the  investigation,  and 
staff  may  not  question  the  inmate  until 
the  P'ederal  Bureau  of  Investigation  or 
other  investigative  agency  interviews 
have  been  completed  or  until  the  agency 
responsible  for  the  cnmmal 


investigation  advises  that  staff 
questioning  may  occur. 

(2)  The  inmate  may  receive  a  copy  of 
the  Incident  Report  prior  to  being  seen 
by  the  investigating  agency.  The 
investigating  officer  (Bureau  of  Prisons) 
shall  give  the  inmate  a  copy  of  the 
Incident  Report  at  the  beginning  of  the 
investigation,  unless  there  is  good  cause 
for  delivery  at  a  later  date,  such  as 
absence  of  the  inmate  from  the 
institution  or  a  medical  condition  which 
argues  against  delivery.  If  the 
investigation  is  delayed  for  any  reason, 
any  employee  may  deliver  the  charge(s) 
to  the  inmate.  The  staff  member  shall 
note  the  date  and  time  the  inmate 
received  a  copy  of  the  Incident  Report. 
The  investigator  shall  also  read  the 
charge(s)  to  the  inmate  and  ask  for  the 
inmate's  statement  concerning  the 
incident  unless  it  appears  likely  that  the 
incident  may  be  the  subject  of  criminal 
prosecution.  The  investigator  shall 
ad\ise  the  inmate  of  the  right  to  remain 
silent  at  all  stages  of  the  disciplinary 
process  but  that  the  inmate's  silence 
may  be  used  to  draw  an  adverse 
inference  against  the  inmate  at  any 
stage  of  the  institutional  disciplinary 
process.  The  in\  estigator  shall  also 
inform  the  inmate  that  the  inmate's 
silence  alone  may  not  be  used  to 
support  a  finding  that  the  inmate  has 
committed  a  prohibited  act.  The 
investigator  shall  then  thoroughly 
investigate  the  incident.  The  investigator 
shall  record  all  steps  and  actions  taken 


on  the  Incident  Report  and  forward  all 
relevant  material  to  the  staff  holding  the 
initial  hearing.  The  inmate  does  not 
receive  a  copy  of  the  investigation. 
However,  if  the  case  is  ultimately 
forwarded  to  the  Discipline  Hearing 
Officer,  the  DHO  shall  give  a  copy  of  the 
investigation  and  other  relevant 
materials  to  the  inmate's  staff 
representative  for  use  in  presentation  on 
the  inmate's  behalf. 

§541.15    Initial  hearir>g. 

The  Warden  shall  delegate  to  one  or 
more  institution  staff  members  the 
authority  and  duty  to  hold  an  initial 
hearing  upon  completion  of  the 
investigation.  In  order  to  ensure 
impartiality,  the  appropriate  staff 
member(s)  (hereinafter  usually  referred 
to  as  the  Unit  Discipline  Committee 
(UDC)  may  not  be  the  reporting  or 
investigating  officer  or  a  witness  to  the 
incident,  or  play  any  significant  part  in 
having  the  charges  referred  to  the  UDC. 
However,  a  staff  member  witnessing  an 
incident  may  serve  on  the  UDC  where 
virtually  every  staff  member  in  the 
institution  witnesses  the  incident  in 
whole  or  in  part.  If  the  UDC  finds  at  the 
initial  heanng  that  an  inmate  has 
committed  a  prohibited  act,  the  UDC 
may  impose  minor  dispositions  and 
sanctions.  'When  an  alleged  violation  of 
Bureau  rules  is  serious  and  warrants 
consideration  for  other  than  minor 
sanctions,  the  UDC  shall  refer  the 
charges  to  the  Discipline  Hearing  Officer 


32488 Federal  Register  /  Vol.  52.  No.  166  /  Thursday,  August  27.  1987  /  Proposed  Rules 


for  further  hearing.  The  UDC  must  refer 
all  greatest  category  charges  to  the 
DHO.  The  following  minimum  standards 
apply  to  initial  hearings  in  all 
institutions. 

(a)  Staff  shall  give  each  inmate 
charged  with  violating  a  Bureau  rule  a 
written  copy  of  the  chargefs)  against  the 
inmate,  ordmarily  within  24  hours  of  the 
time  staff  became  aware  of  the  inmate's 
involvement  in  the  incident. 

(b)  Each  inmate  so  charged  is  entitled 
to  an  initial  hearing  before  the  UDC, 
ordinarily  held  within  three  work  days 
from  the  time  staff  became  aware  of  the 
inmate's  involvement  in  the  incident. 
This  three  work  day  period  excludes  the 
day  staff  become  aware  of  the  inmate's 
involvement  in  the  incident,  weekends. 
and  holidays. 

(c)  The  inmate  is  entitled  to  be  present 
at  the  initial  hearing  except  during 
deliberations  of  the  decision  marker(s) 
or  when  institutional  security  would  be 
jeopardized  by  the  inmate's  presence. 
The  UDC  shall  clearly  document  in  the 
record  of  the  hearing  reasons  for 
excluding  an  inmate  from  the  hearing. 
An  inmate  may  waive  the  right  to  be 
present  at  this  hearing,  provided  that  the 
waiver  is  documented  by  staff  and 
reviewed  by  the  UDC.  A  waiver  may  be 
in  writing,  signed  by  the  inmate,  or  if  the 
inmate  refusal  to  sign  a  waiver,  it  shall 
be  shown  by  a  memorandum  signed  by 
staff  and  witnessed  by  a  second  staff 
member  indicating  the  inmate's  refusal 
to  appear  at  the  hearing.  The  UDC  may 
conduct  a  heanng  in  the  absence  of  an 
inmate  when  the  inmate  waives  the  right 
to  appear.  When  an  inmate  escapes  or  is 
otherwise  absent  from  custody,  the  UDC 
shall  conduct  a  hearing  in  the  inmate's 
absence  at  the  institution  in  which  the 
inmate  was  last  confined. 

(d)  The  inmate  is  entitled  to  make  a 
statement  and  to  present  documentary 
evidence  in  the  inmate's  own  behalf. 

(e)  The  Unit  Discipline  Committee 
may  informally  resolve  any  Moderate  or 
Low  Moderate  charge.  The  UDC  shall 
expunge  the  inmate's  file  of  the  Incident 
Report  if  informal  resolution  is 
accomplished. 

(f)  The  Unit  Discipline  Committee 
shall  consider  all  evidence  presented  at 
the  hearing  and  shall  make  a  decision 
based  on  at  least  some  facts,  and  if 
tnere  is  conflicting  evidence,  it  must  be 
based  on  the  greater  weight  of  the 
evidence.  The  UDC  shall  take  one  of  the 
following  actions: 

(1)  Find  that  the  inmate  committed  the 
prohibited  act  charged  and/or  a  similar 
prohibited  act  if  reflected  in  the  Incident 
Report: 

(2)  Find  that  the  inmate  did  not 
commit  the  prohibited  act  charged  or  a 


similar  prohibited  act  if  reflected  in  the 
Incident  Report;  or 

(3)  Refer  the  case  to  the  DHO  for 
further  hearing. 

The  UDC  shall  give  the  inmate  a  written 
copy  of  the  decision  and  disposition  by 
the  close  of  business  the  next  work  day. 
Any  action  taken  as  a  minor  disposition 
is  reviewable  under  the  Administrative 
Remedy  Procedure  (see  Part  542  of  this 
Chapter). 

(gj  The  UDC  shall  prepare  a  record  of 
its  proceedings  which  need  not  be 
verbatim.  A  record  of  the  hearing  and 
supporting  documents  are  kept  in  the 
inmate's  file. 

(h)  When  the  alleged  violation  of 
Bureau  rules  is  serious  and  warrants 
consideration  for  other  than  minor 
sanctions  (G  through  P),  the  UDC  shall 
refer  the  charge(s)  without  indication  of 
findings  as  to  commission  of  the  alleged 
violation  to  the  Discipline  Hearing 
Officer  (DHO)  for  hearing  and 
disposition.  The  UDC  shall  forward 
copies  of  all  relevant  documents  to  the 
DHO  with  a  brief  statement  of  reasons 
for  the  referral  along  with  any 
recommendations  for  appropriate 
disposition  if  the  DHO  finds  the  inmate 
has  committed  the  act  charged  and/or  a 
similar  prohibited  act.  The  inmate 
whose  charge  is  being  referred  to  the 
Discipline  Hearing  Officer  may  be 
retained  in  administrative  detention  or 
other  restricted  status,  but  the  UDC  may 
not  impose  a  final  disposition  if  the 
matter  is  being  referred  to  the  DHO. 

(i)  When  charges  are  to  be  referred  to 
the  Discipline  Hearing  Officer,  the  UDC 
shall  advise  the  inmate  of  the  rights 
afforded  at  a  hearing  before  the  DHO. 
The  UDC  shall  ask  the  inmate  to 
indicate  a  choice  of  staff  representative, 
if  any,  and  the  names  of  any  witnesses 
the  inmate  wishes  to  be  called  to  testify 
at  the  hearing  and  what  testimony  they 
are  expected  to  provide.  The  UDC  shall 
advise  the  inmate  that  the  inmate  may 
waive  the  right  to  be  present  at  the 
Institution  Discipline  hearing,  but  still 
elect  to  have  witnesses  and/or  a  staff 
representative  appear  in  the  inmate's 
behalf  at  this  hearing. 

(j)  When  the  Unit  Discipline 
Committee  holds  a  full  hearing  and 
determines  that  the  inmate  did  not 
commit  a  prohibited  act  of  High, 
Moderate  or  Low  Moderate  Severity,  the 
UDC  shall  expunge  the  inmate's  file  of 
the  Incident  Report  and  related 
documents,  The  UDC  must  refer  to  the 
Discipline  Hearing  Officer  all  incidents 
involving  prohibited  aqts  of  Greatest 
Severity. 

(k)  The  UDC  may  extend  time  limits 
imposed  in  this  section  for  a  good  cause 
shown  by  the  inmate  or  staff  and 
documented  in  the  record  of  the  hearing. 


§  54 1 . 1 6    Functioning  of  the  Discipline 
Hearing  Officer. 

(a)  Each  Bureau  of  Prison  institution 
shall  have  an  independent  hearing 
officer  (DHO)  assigned  to  conduct 
administrative  fact-finding  hearings 
covering  alleged  acts  of  misconduct  and 
violations  of  prohibited  acts,  including 
those  acts  which  could  result  in  criminal 
charges.  In  the  event  of  a  serious 
disturbance  of  other  emergency,  or  if  an 
inmate  commits  an  offense  in  the 
presence  of  the  DHO,  an  alternative 
Discipline  Hearing  Officer  will  be 
appointed  to  conduct  hearings  with 
approval  of  the  appropriate  Regional 
Director.  If  the  institution's  DHO  is  not 
able  to  conduct  hearings,  the  Warden 
shall  arrange  for  another  DHO  to 
conduct  the  hearings.  This  person  must 
be  trained  and  certified  as  a  DHO,  and 
meet  the  other  requirements  for  DHO. 

(b)  In  order  to  insure  impartiality,  the 
DHO  may  not  be  the  reporting  officer, 
investigating  officer,  or  UDC  member,  or 
a  witness  to  the  incident  or  play  any 
significant  part  in  having  the  charge(s) 
referred  to  the  DHO. 

(c)  The  Discipline  Hearing  Officer 
shall  conduct  hearings,  make  findings, 
and  impose  appropriate  sanctions  for 
incidents  of  inmate  misconduct  referred 
to  him  for  disposition  following  the 
hearing  required  by  §  541.15  before  the 
UDC.  The  DHO  may  not  hear  any  case 
or  impose  any  sanctions  in  a  case  not 
heard  and  referred  by  the  UDC.  Only  the 
Discipline  Hearing  Officer  shall  have  the 
authority  to  impose  or  suspend 
sanctions  A  through  F. 

(d)  The  Warden  at  each  institution 
shall  designate  a  staff  member, 
hereinafter  called  the  Segregation 
Review  Officer  (SRO),  to  conduct 
reviews  of  inmates  placed  in 
disciplinary  segregation  or 
administrative  detention  in  accordance 
with  the  requirements  of  §  541.20  or 

§  541.22. 

§  54 1 . 1 7    Procedures  before  ttie  Discipline 
Hearing  Officer. 

The  Discipline  Hearing  Officer  shall 
proceed  as  follows: 

(a)  The  Warden  shall  give  an  inmate 
advance  written  notice  of  the  charge(s) 
against  the  inmate  no  less  than  24  hours 
before  the  inmate's  appearance  before 
the  Discipline  Hearing  Officer  unless  the 
inmate  is  to  be  released  from  custody 
within  that  time.  An  inmate  may  also 
waive  in  writing  the  24-hour  notice 
requirement. 

(b)  The  Warden  shall  provide  an 
inmate  the  service  of  a  full  time  staff 
member  to  represent  the  inmate  at  the 
hearing  before  the  Discipline  Hearing 
Officer  should  the  inmate  so  desire.  The 
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Warden,  the  DHO  or  alternate  DHO,  the 
reporting  officer,  investigating  officer,  a 
witness  to  the  incident,  and  UDC 
members  involved  in  the  case  may  not 
act  as  staff  representative.  The  Warden 
may  exclude  other  staff  from  acting  as 
staff  representative  in  a  particular  case 
when  there  is  a  potential  conflict  in 
roles.  The  staff  representatives  shall  be 
available  to  assist  the  inmate  if  the 
inmate  desires  by  speaking  to  witnesses 
and  by  presenting  favorable  evidence  to 
the  DHO  on  the  merits  of  the  charge(s] 
or  in  extenuation  of  mitigation  of  the 
charge(s).  The  DHO  shall  arrange  for  the 
presence  of  the  staff  representative 
selected  by  the  inmate.  If  the  staff 
member  selected  declines  or  is 
unavailable  because  of  absence  from 
the  institution,  the  inmate  has  the  option 
of  selecting  another  representative,  or  in 
the  case  of  an  absent  staff  member  of 
waiting  a  reasonable  period  for  the  staff 
member's  return,  or  of  proceeding 
without  a  staff  representative.  When 
several  staff  members  decline  this  role, 
the  Warden  shall  promptly  appoint  a 
staff  representative  to  assist  the  inmate. 
The  DHO  shall  afford  a  staff 
representative  adequate  time  to  speak 
with  the  inmate  and  interview  requested 
w^itnesses  where  appropriate.  While  it  is 
expected  that  a  staff  member  will  ha\  e 
had  ample  time  to  prepare  prior  to  the 
hearing,  delays  in  the  hearing  to  allow 
for  adequate  preparation  may  be 
ordered  by  the  Discipline  flearing 
Officer.  When  it  appears  that  the  inmate 
is  not  able  to  properly  make  a 
presentation  on  his  own  behalf  (for 
example,  an  illiterate  inmate),  the 
Warden  shall  appoint  a  staff 
representative  for  that  inmate,  even  if 
one  is  not  requested. 

[c)  The  inmate  is  entitled  to  make  a 
statement  and  to  present  documentary 
evidence  in  the  inmate's  own  behalf.  An 
inmate  has  the  right  to  submit  names  of 
requested  witnesses  and  have  them 
called  to  testify  and  to  present 
documents  in  the  inmate's  behalf, 
provided  the  calling  of  witnesses  or  the 
disclosure  of  documentary  evidence 
does  not  jeopardize  or  threaten 
institutional  or  an  individual's  security. 
The  DHO  shall  call  those  witnesses  who 
have  information  directly  relevant  to  the 
charge(s)  and  who  are  reasonably 
available.  This  may  include  witnesses 
from  outside  of  the  institution.  The 
inmate  charged  may  be  excluded  during 
the  appearance  of  an  outside  witness. 
The  appearance  of  the  outside  witness 
should  be  in  an  area  of  the  institution  in 
which  outside  visitors  are  usually 
allowed.  The  DHO  need  not  call 
repetitive  witnesses.  The  reporting 
officer  and  other  adverse  witnesses 


need  not  be  called  if  their  knowledge  of 
the  incident  is  adequately  summanzed 
in  the  incident  Report  and  other 
investigative  matenals  supplied  to  the 
DHO.  The  DHO  shall  request 
submission  of  written  statements  from 
unavailable  witnesses  who  have 
information  directly  relevant  to  the 
charge(s).  The  DHO  shall  document 
reasons  for  declining  to  call  requested 
witnesses  in  the  DHO  report,  or,  if  the 
reasons  are  confidential,  in  a  separate 
report,  not  available  to  the  inmate.  The 
inmate's  staff  representative,  or  when 
the  inmate  waives  staff  representation, 
the  DHO,  shall  question  witnesses 
requested  by  the  inmate  who  are  called 
before  the  DHO.  The  inmate  who  has 
waived  staff  representation  may  submit 
questions  for  requested  witnesses  in 
writing  to  the  DHO.  The  inmate  may  not 
question  any  witness  at  the  hearing. 

(d)  An  inmate  has  the  right  to  be 
present  throughout  the  DHO  Hearing 
except  during  a  period  of  deliberation  or 
when  institutional  security  would  be 
jeopardized.  The  DHO  must  document 
in  the  record  the  reason(s)  for  excluding 
an  inmate  from  the  hearing.  An  inmate 
may  waive  the  right  to  be  present  at  the 
hearing,  provided  that  the  waiver  is 
documented  by  staff  and  reviewed  by 
the  DHO.  A  waiver  may  be  in  writing, 
signed  by  the  inmate,  or  if  the  inmate 
refuses  to  sign  a  waiver,  it  shall  be 
shown  by  a  memorandum  signed  by 
staff  and  witnessed  by  a  second  staff 
member  indicating  the  inmates  refusal 
to  appear  at  the  hearing  The  DHO  m,ay 
conduct  a  hearing  m  the  absence  of  an 
inmate  when  the  inmate  waives  the  nght 
to  appear.  When  an  inmate  escapes  or  is 
othervkTse  absent  from  custody,  the 
Discipline  Hearing  Officer  shall  conduct 
a  hearing  m  the  inmate's  absence  at  the 
institution  in  which  the  inmate  was  last 
confined.  When  an  inmate  returns  to 
custody  following  absence  during  which 
sanctions  were  imposed  by  the  DHO  (or 
the  predecessor  IDC),  the  Warden  shall 
have  the  charges  reheard  before  the 
Discipline  Hearing  Officer  ordinarily 
within  60  days  after  the  irunate's  arrival 
at  the  institution  to  w^hich  the  inmate  is 
designated  after  return  to  custody,  and 
following  appearance  before  the  Unit 
Discipline  Committee  at  that  institution. 
The  UDC  shall  ensure  that  the  inmate 
has  all  rights  required  for  appearance 
before  the  Discipline  Hearing  Officer. 
including  dchvery  of  charge(s), 
advisement  of  the  nght  to  remain  silent 
and  other  rights  to  be  exercised  before 
the  Discipline  Hearing  Officer.  All  the 
applicable  procedural  requirements  for 
hearings  before  the  Discipline  Hearing 
Officer  apply  to  this  rehearing,  except 
that  written  statements  of  witnesses  not 


readily  available  may  be  liberally  used 
instead  of  in-person  witnesses.  The 
DHO  upon  rehearing  may  affirm  the 
earlier  action  taken,  may  dismiss  the 
charge(s).  may  modify  the  finding  of  the 
original  DHO  as  to  the  offense  which 
was  committed,  or  may  modify  but  may 
not  increase  the  sanctions  previously 
imposed  in  the  inmate's  absence. 

(e)  The  DHO  may  refer  the  case  back 
to  the  UDC  for  further  information  or 
disposition.  The  DHO  may  postpone  or, 
at  any  time  prior  to  making  a  decision  as 
to  whether  or  not  a  prohibited  act  was 
committed,  may  continue  the  hearing 
until  a  later  date  whenever  further 
investigation  or  more  evidence  is 
needed.  A  postponement  or  continuance 
must  be  for  good  cause  (determined  by 
the  DHO)  shown  by  the  inmate  or  staff 
and  should  be  documented  in  the  record 
of  the  hearing, 

(f)  The  DHO  shall  consider  all 
evidence  presented  at  the  hearing.  The 
decision  of  the  DHO  shall  be  based  on 
at  least  some  facts,  and  if  there  is 
conflicting  evidence,  it  must  be  based  on 
the  greater  weight  of  the  evidence.  The 
DHO  shall  find  that  the  inmate  either: 

(1)  Committed  the  prohibited  act 
charged  and/or  a  similar  prohibited  act 
if  reflected  in  the  Incident  Report;  or 

(2)  Did  not  commit  the  prohibited  act 
charged  or  a  similar  prohibited  act  if 
reflected  m  the  Incident  Report. 

When  a  disciplinary  committee 
decision  is  based  on  confidential 
informant  information,  the  UDC  or  DHO 
shall  docnment,  ordinarily  in  the  hearing 
report,  its  finding  as  to  the  reliability  of 
each  confidential  informant  relied  on 
and  the  factual  basis  for  that  finding. 
When  it  appears  that  this 
documentation  in  the  report  would 
reveal  the  confidential  informant's 
identity,  the  Finding  as  to  the  reliability 
of  each  confidential  informant  relied  on 
and  the  factual  basis  for  that  finding 
shall  be  made  part  of  the  hearing  record 
in  a  separate  report,  prepared  by  the 
UDC  chairman  or  the  DHO,  not 
available  to  the  inmate. 

(g)  The  Discipline  Hearing  Officer 
shall  prepare  a  record  of  the 
proceedings  which  need  not  be 
verbatim.  This  record  must  be  sufficient 
to  document  the  advisement  of  inmate 
rights,  the  DHOs  findings,  the  DHO's 
decision  and  the  specific  evidence  relied 
on  by  the  DHO,  and  must  include  a  brief 
statement  of  the  reasons  for  the 
sanctions  imposed.  The  evidence  relied 
upon,  the  decision,  and  the  reasons  for 
the  actions  taken  must  be  set  out  in 
specific  terms  unless  doing  so  would 
jeopardize  institutional  security.  The 
DHO  shall  give  the  inmate  a  written 
copy  of  the  decision  and  disposition. 
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ordiPdrily  within  10  days  of  the  DHO  s 
decision. 

(h)  A  record  of  the  hearing  and 
supporting  documents  are  to  be  kept  in 
the  inmate  central  file. 

(i)  The  Discipline  Hearing  Officer 
shall  expunge  an  inmate's  file  of  the 
Incident  Report  and  related  documents 
following  a  DHO  finding  that  the  inmate 
did  not  com.mit  a  prohibited  act.  The 
requirement  for  expunging  the  inmate's 
file  does  not  preclude  maintaining  for 
research  purposes  copies  of  disciplinary 
actions  resulting  in  "not  guilty"  findings 
in  a  master  file  separate  from  the 
inmate's  institution  file.  However, 
institution  staff  may  not  use  or  allow  the 
use  of  the  contents  of  this  master  file  in 
a  manner  which  would  adversely  affect 
the  inmate.  Likewise,  the  expungement 
requirement  does  not  require  the 
destruction  of  medical  reports  or  other 
reports  relating  to  a  particular  inmate 
which  must  be  maintained  to  document 
medical  or  other  treatment  given  in  a 
special  housing  unit.  If  an  inmate's 
conduct  during  one  continuous  incident 
may  constitute  more  than  one  prohibited 
act,  and  if  the  incident  is  reported  in  a 
single  Incident  Report,  and  if  the  DHO 
finds  the  inmate  has  not  committed 
every  prohibited  act  charged,  or  if  the 
DHO  finds  that  the  inmate  has 
committed  a  prohibited  act(s)  other  than 
the  act(s)  charged,  then  the  DHO  shall 
record  those  findmgs  clearly  and  shall 
change  the  Incident  Report  to  show  only 
the  incident  and  code  references  to 
charges  which  were  proved.  Institution 
staff  may  not  use  the  existence  of 
charged  but  unproved  misconduct 
against  the  inmate. 

§  541.18    Dispositions  of,ttie  Discipline 
Hearing  Officer. 

The  Discipline  Hearing  Officer  has 
available  a  broad  range  of  sanctions 
and  dispositions  following  completion  of 
the  hearing.  The  Discipline  Hearing 
Officer  may  do  any  of  the  following: 

(d)  Dismiss  any  charge(s)  upon  a 
finding  that  the  inmate  did  not  commit 
the  prohibited  act(s).  The  DHO  shall 
order  the  record  of  charge(s)  expunged 
upon  such  finding. 

(b)  Impose  any  of  sanctions  A  through 
P  as  provided  in  §  541.13. 

(c)  Suspend  the  execution  of  a 
sanction  it  imposes  as  provided  in 
§  541.13. 

§541.19    Appeals  from  Unit  Discipline 
Committee  or  Discipline  Hearing  Officer 
aetlons. 

At  the  time  the  Unit  Discipline 
Committee  or  Discipline  Hearing  Officer 
gives  an  inmate  written  notice  of  its 
decision,  the  UDC  or  DHO  shall  also 
advise  the  inmate  that  the  inmate  may 


appeal  ihe  decision  under 
Administrative  Remedy  Procedures  (see 
Part  542  of  this  Chapter).  On  appeals, 
the  appropriate  reviewing  official  (the 
Warden,  Regional  Director,  or  General 
Counsel)  may  approve,  modify,  reverse, 
or  send  back  with  directions,  including 
ordering  a  rehearing,  any  disciplinary 
action  of  the  Unit  Discipline  Committee 
or  Discipline  Hearing  Officer  but  may 
not  increase  any  valid  sanction 
imposed.  On  appeals,  the  Warden, 
Regional  Director,  or  General  Counsel 
shall  consider: 

(a)  Whether  the  Unit  Discipline 
Committee  or  the  Discipline  Hearing 
Officer  substantially  complied  with  the 
regulations  on  inmate  discipline: 

(b)  Whether  the  Unit  Discipline 
Committee  or  Discipline  Hearing  Officer 
based  its  decision  on  some  facts,  and  if 
there  was  conflicting  evidence,  whether 
the  decision  was  based  on  the  greater 
weight  of  the  evidence:  and 

(c)  Whether  an  appropriate  sanction 
was  imposed  according  to  the  severity 
level  of  the  prohibited  act,  and  other 
relevant  circumstances. 

§  541.20    Justification  for  placement  in 
disciplinary  segregation  and  review  of 
Inmates  in  disciplinary  segregation. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  an  inmate  may  be 
placed  in  disciplinary  segregation  only 
by  order  of  the  Discipline  Hearing 
Officer  followring  a  hearing  in  which  the 
inmate  has  been  found  to  have 
committed  a  prohibited  act  in  the 
Greatest,  High,  or  Moderate  Category,  or 
a  repeated  offense  in  the  Low  Moderate 
Category.  The  DHO  may  order 
placement  in  disciplinary  segregation 
only  when  other  available  dispositions 
are  inadequate  to  achieve  the  purpose  of 
punishment  and  deterrence  necessary  to 
regulate  an  inmate's  behavior  within 
acceptable  limits. 

(b)  The  Warden  may  temporarily  (not 
exceeding  five  days)  move  an  inmate  to 
a  more  secure  cell  (which  may  be  in  an 
area  ordinarily  set  aside  for  disciplinary 
segregation  and  which  therefore 
requires  the  withdrawal  of  privileges 
ordinarily  afforded  in  administrative 
detention  status,  until  a  hearing  before 
the  DHO  can  be  held)  who  (1)  is  causing 
a  serious  disruption  (threatening  life, 
serious  bodily  harm,  or  property)  in 
administrative  detention,  (2)  cannot  be 
controlled  within  the  physical  confines 
of  administrative  detention,  and  (3) 
upon  advice  of  appropriate  medical 
staff,  does  not  require  confinement  in 
the  institution  hospital  for  mental  or 
physical  treatment,  or  who  would 
ordinarily  be  housed  in  the  institution 
hospital  for  mental  or  physical 
treatment,  but  who  cannot  safely  be 


housed  there  because  the  hospital  does 
not  have  a  room  or  cell  with  adequate 
security  provisions.  The  Warden  may 
delegate  this  authority  no  further  than  to 
the  official  in  charge  of  the  institution  at 
the  time  the  move  is  necessary. 

(c)  The  Segregation  Review  Official 
(SRO)  (see  §  541.16(d))  shall  conduct  a 
hearing  and  formally  review  the  status 
of  each  inmate  who  spends  seven 
continuous  days  in  disciplinary 
segregation  and  thereafter  shall  review 
these  cases  on  the  record  in  the  inmate's 
absence  each  week  and  shall  conduct  a 
hearing  and  formally  review  these  cases 
at  least  once  every  30  days.  The  inmate 
appears  before  the  SRO  at  the  30-day 
hearings,  unless  the  inmate  waives  the 
right  to  appear.  A  waiver  may  be  in 
writing,  signed  by  the  inmate,  or  if  the 
inmate  refuses  to  sign  a  waiver,  it  shall 
be  shown  by  a  memorandum  signed  by 
staff  and  witnessed  by  a  second  staff 
member  indicating  the  inmate's  refusal 
to  appear  at  the  hearing.  Staff  shall 
conduct  a  psychiatric  or  psychological 
assessment,  including  a  personal 
interview,  when  disciplinary  segregation 
continues  beyond  30  days,  the 
assessment,  submitted  to  the  SRO  in  a 
written  report,  shall  address  the 
inmate's  adjustment  to  surroundings  and 
the  threat  the  inmate  poses  to  self,  staff 
and  other  inmates.  Staff  shall  conduct  a 
similar  psychiatric  or  psychological 
assessment  and  report  at  subsequent 
one-month  intervals  if  segregation 
continues  for  this  extend  period. 

(d)  The  Segregation  Review  Official 
may  release  an  inmate  from  disciplinary 
segregation  earlier  than  the  sanction 
initially  imposed  upon  finding  that 
continuation  in  disciplinary  segregation 
is  no  longer  necessary  to  regulate  the 
inmate's  behavior  within  acceptable 
limits  or  for  fulfilling  the  purpose  of 
punishment  and  deterrence  which 
initially  resulted  in  the  inmate's 
placement  in  disciplinary  segregation 
status.  The  SRO  may  not  increase  any 
previously  imposed  sanction. 

§  54 1 .2 1    Conditions  of  disciplinary 
segregation. 

(a)  Disciplinary  segregation  is  the 
status  of  confinement  of  an  inmate 
housed  in  a  special  housing  unit  in  a  cell 
either  alone  or  with  other  inmates, 
separated  from  the  general  population. 
Inmates  housed  in  disciplinary 
segregation  have  significantly  fewer 
privileges  than  those  housed  in 
administrative  detention. 

(b)  The  Warden  shall  maintain  for 
each  segregated  inmate  basic  living 
levels  of  decency  and  humane 
treatment,  regardless  of  the  purpose  for 
which  the  inmate  has  been  segregated. 
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Living  conditions  may  not  be  modified 
for  the  purpose  of  reinforcing  acceptable 
behavior  and  different  levels  of  living 
arrangements  will  not  be  established. 
Where  it  is  determined  necessary  to 
deprive  an  inmate  cf  a  usually 
authorized  item,  staff  shall  prepare 
written  documentation  as  to  the  basis 
for  this  action,  and  this  document  will 
be  signed  by  the  Warden,  indicating  the 
Warden's  revifw  and  approval. 

(c)  The  basic  living  standards  for 
segregation  are  as  follows: 

(1)  Segregation  conditions.  The 
quarters  used  for  segregation  must  be 
well-ventilated,  adequately  lighted, 
appropriately  heated  and  maintained  in 
a  sanitarj'  condition  at  all  times.  All 
cells  must  be  equipped  with  beds.  Strip 
cells  may  not  be  a  part  of  the 
segregation  unit.  Any  strip  cells  which 
are  utilized  must  be  a  part  of  the 
medical  facility  and  under  the 
supervision  and  control  of  the  medical 
staff. 

(2)  Cell  occupancy.  The  number  of 
inmates  confined  to  each  cell  or  room  in 
Segregation  should  not  exceed  the 
number  for  which  the  space  was 
designated.  The  Warden  may  approve 
excess  occupancy  if  the  Warden  finds 
there  is  a  pressing  need  for  this  action, 
and  that  other  basic  living  standards  of 
this  subsection  can  still  be  maintained. 

(3)  Clothing  and  bedding.  An  inmate 
in  segregation  may  wear  normal 
institution  clothing  but  may  not  have  a 
belt.  Staff  shall  furnish  a  mattress  and 
bedding.  Cloth  or  paper  slippers  may  be 
substituted  for  shoes  at  the  discretion  of 
the  Warden.  .A.n  inmate  may  not  be 
segregated  without  clothing,  mattress, 
blankets  and  pillow,  except  when 
prescribed  by  the  medical  officer  for 
medical  or  psychiatric  reasons.  Inmates 
in  special  housing  status  will  be 
provided,  as  nearly  as  practicable,  the 
same  opportunity  for  the  issue  and 
exchange  of  clothing,  bedding,  and 
linen,  and  for  laundry  as  inmates  in  the 
general  population.  Exceptions  to  this 
procedure  may  be  permitted  only  when 
found  necessary  by  the  Warden  or 
designee.  Any  exception,  and  the 
reasons  for  this,  must  be  recorded  m  the 
unit  log. 

(4)  Food.  Staff  shall  give  a  segregated 
inmate  nutritionally  adequate  meals, 
ordinarily  from  the  menu  of  the  day  for 
the  institution.  Staff  may  dispense 
disposable  utensils  when  necessary. 

(5)  Personal  hygjene.  Segregated 
inmates  shall  have  the  opportunity  to 
maintain  an  acceptable  level  of  personal 
hygiene.  Staff  shall  provide  toilet  tissue, 
wash  basin,  tooth  brush,  eye  glasses, 
shaving  utensils,  etc..  as  needed.  Staff 
may  issue  a  retrievable  kit  of  toilet 
articles.  Each  segregated  inmate  shall 


have  the  opportunity  to  shower  and 
shave  at  least  three  times  a  week,  unless 
these  procedures  would  present  an 
undue  security  hazard.  This  security 
hazard  will  be  documented  and  signed 
by  the  Warden,  indicating  the  Warden's 
review  and  approval,  inmates  in  special 
housing  will  be  provided,  where 
practicable,  barbering  and  hair  care 
services  Exceptions  to  this  procedure 
may  be  permitted  only  when  found 
necessary'  by  the  Warden  or  designee. 

(6)  Kxercise.  Staff  shall  permit  each 
segregated  inmate  no  less  than  five 
hours  exercise  each  week.  Exercise 
should  be  provided  in  five  one-hour 
periods,  on  five  different  days,  but  if 
circumstances  require,  one-half  hour 
periods  are  acceptable  if  the  five-hour 
minimum  and  different  days  schedule  is 
maintained.  These  provisions  must  be 
carried  out  unless  compelling  security  or 
safety  reasons  dictate  otherwise. 
Institution  staff  shall  document  these 
reasons.  Exercise  periods,  not  to  exceed 
one  week,  may  be  withheld  from  an 
inmate  by  order  of  the  Warden,  upon 
recommendation  of  the  Discipline 
Hearing  Officer  or  the  Captain,  This 
recommendation  mo\'  be  made  only 
following  a  hearing  before  the  DUO,  the 
hearing  to  be  held  in  accordance  with 
the  provisions  of  §  541.17.  following 
those  provisions  which  are  appropriate 
to  these  circumstances,  and  only  upon  a 
finding  by  the  DHO  that  the  actions  of 
the  segregated  inmate  pose  a  threat  to 
the  safety  or  health  conditions  of  the 
unit. 

(7)  Personal  property.  Institution  staff 
shall  ordinarily  impound  personal 
property. 

(8)  Reading  material.  Staff  shall 
provide  a  reasonable  amount  of 
nonlegal  reading  material,  not  to  exceed 
five  books  per  inmate  at  any  one  time, 
on  a  circulating  basis.  Staff  shall 
provide  the  inmate  opportunity  to 
possess  religious  scriptures  of  the 
inmate's  faith.  As  to  legal  materials,  see 
Part  543.  Subpart  B. 

(9)  Supervision,  in  addition  to  the 
direct  supervision  afforded  by  the  unit 
officer,  a  member  of  the  medical 
department  and  one  or  more  responsible 
officers  designated  by  the  Warden 
(ordinarily  a  Lieutenant)  shall  see  each 
segregated  inmate  daily,  including 
weekends  and  holidays.  Members  of  the 
program  staff,  including  unit  staff,  shall 
arrange  to  visit  m.T.ates  in  special 
housing  within  a  reaso.^.able  time  after 
receiving  the  inmate's  request. 

(10)  Correspondence  and  visits.  As  to 
correspondence  privileges,  see  Part  540, 
Subpart  B.  Staff  shall  make  reasonable 
effort  to  notify  approved  social  visitors 
of  any  necessary  restriction  on  ordinary 
visiting  procedures  so  that  they  may  be 


spared  disappointment  and  unnecessary 
inconvenience.  If  ample  time  for 
correspondence  exists,  staff  may  place 
the  burden  of  this  notification  to  visitors 
on  the  inmate.  As  to  general  visiting  and 
telephone  privileges,  see  Part  540. 
Subpart  D  and  Subpart  I.  In  respect  to 
legal,  religious,  and  privileged  out-going 
mail,  the  relevant  regulations  must  be 
followed  by  institution  staff  (see  Parts 
540,  543.  arid  548  of  this  Chapter). 

§  541.22    Administrative  detention. 

Administrative  detention  is  the  status 
of  connnement  of  an  inmate  in  a  special 
housing  unit  in  a  cell  either  by  self  or 
with  other  inmates  which  serves  to 
remove  the  inmate  from  the  general 
population. 

(a]  Placement  in  administrative 
detention.  The  Warden  may  delegate 
authority  to  place  an  inmate  in 
administrative  detention  to  Lieutenants. 
Prior  to  the  inmate's  placement  in 
adrministrative  detention,  the  Lieutenant 
is  to  review  the  available  information 
and  determine  whether  the  inmate's 
placement  in  administrative  detention  is 
warranted.  The  Warden  may  place  an 
inmate  in  administrative  detention  when 
the  inmate  is  in  holdover  status  (i.e..  en 
route  to  a  designated  institution)  during 
transfer,  or  is  a  new  commitment 
pending  classification.  The  Warden  may 
also  place  an  inmate  in  administrative 
detention  when  the  inmate's  continued 
presence  in  the  general  population  poses 
a  serious  threat  to  life,  property,  self, 
staff,  other  inmates  or  to  the  security  or 
orderly  running  of  the  institution  and 
when  the  inmate: 

(1)  Is  pending  a  hearing  for  a  violation 
of  Bureau  regulations; 

(2)  Is  pending  an  investigation  of  a 
violation  of  Bureau  regulations; 

(3)  Is  pending  investigation  or  trial  for 
a  criminal  act: 

(4)  Is  pending  transfer: 

(5)  Requests  admission  to 
administrative  detention  for  the  inmate's 
own  protection,  or  staff  determines  that 
admission  to  or  continuation  in 
administrative  detention  is  necessary 
for  the  inmate's  own  protection  (see 

§  541.23);  or 

(6)  Is  terminating  confinement  in 
disciplinary  segregation  and  placement 
in  general  population  is  not  prudent.  The 
Segregation  Review  Official  is  to  advise 
the  inmate  of  this  determination  and  the 
reasons  for  such  action. 

(i)  in  Security  Level  1  through  5  and  in 
Administrative  type  institutions,  staff 
ordinarily  within  90  days  of  an  inmate's 
placement  in  post-disciplinary 
detention,  shall,  except  for  pretrial 
inmates,  either  return  the  inmate  to  the 
general  inmate  population  or  request 
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regional  level  assistance  to  effect  a 
transfer  to  a  more  suitable  institution. 

(ii)  The  Assistant  Director. 
Correctional  Programs  Division,  shall 
review  for  purpose  of  making  a 
disposition,  the  case  of  an  inmate  not 
transferred  from  post-disciplinar>' 
detention  within  the  time  frame 
specified  in  paragraph  (i)  of  this  section. 

(iii)  In  Security  Level  6  institutions, 
staff  will  attempt  to  adhere  to  the  90-day 
limit  for  an  inmate's  placement  in  post- 
disciplinary  detention.  Because  security 
needs  required  for  an  inmate  in  a 
Security  Level  6  institution  may  not  be 
available  outside  of  post-disciplinary 
detention,  the  Warden  may  approve  an 
extension  of  this  placement  upon 
determining  in  writing  that  it  is  not 
practicable  to  release  the  inmate  to  the 
general  inmate  population  or  to  effect  a 
transfer  to  a  more  suitable  institution. 

(iv)  The  appropriate  Regional  Director 
and  the  Assistant  Director.  Correctional 
Programs  Division,  shall  review  for 
purpose  of  making  a  disposition,  the 
case  of  an  inmate  in  a  Security  Level  6 
institution  not  transferred  from  post- 
disciplinary  detention  within  the  90-day 
time  frame  specified  in  paragraph  (iii)  of 
this  section.  A  similar,  subsequent 
review  shall  be  conducted  every  60-90 
days  if  post-disciplinary  detention 
continues  for  this  extended  period. 

(b)  Memorandum  detailing  reasons 
for  placement.  The  Warden  shall 
prepare  a  memorandum  detailing  the 
reasons  for  placing  an  inmate  in 
administrative  detention,  with  a  copy 
given  to  the  inmate,  provided 
institutional  security  is  not  compromised 
thereby.  Staff  shall  "deliver  this 
memorandum  to  the  inmate  within  24 
hours  of  the  inmate's  placement  in 
administrative  detention,  unless  this 
delivery  is  precluded  by  exceptional 
circumstances.  A  memorandum  is  not 
necessary  for  an  inmate  placed  in 
administrative  detention  when  this 
placement  is  a  direct  result  of  the 
inmate's  holdover  status. 

(c)  Review  of  inmates  housed  in 
administrative  detention.  (1)  Except  as 
otherwise  provided  in  paragraphs  (c)(2) 
and  (c)(3)  of  this  section,  the  Segregation 
Review  Official  will  review  the  status  of 
inmates  housed  in  administrative 
detention.  The  SRO  shall  conduct  a 
record  review  within  three  work  days  of 
the  inmate's  placement  in  administrative 
detention  and  shall  hold  a  hearing  and 
formally  review  the  status  of  each 
inmate  who  spends  seven  continuous 
days  in  admiinistrative  detention,  and 
thereafter  shall  review  these  cases  on 
the  record  (in  the  inmate's  absence) 
each  week,  and  shall  hold  a  hearing  and 
review  these  cases  formally  at  least 
every  30  days.  The  inmate  appears 


before  the  SRO  at  the  hearing  unless  the 
inmate  waives  the  right  to  appear.  A 
waiver  may  be  in  writing,  signed  by  the 
inmate,  or  if  the  inmate  refuses  to  sign  a 
waiver,  it  shall  be  shown  by  a 
memorandum  signed  by  staff  and 
witnessed  by  a  second  staff  member 
indicating  the  inmate's  refusal  to  appear 
at  the  hearing. 

Staff  shall  conduct  a  psychiatric  or 
psychological  assessment,  including  a 
personal  interview,  when  administrative 
detention  continues  beyond  30  days. 
The  assessment,  submitted  to  the  SRO 
in  a  written  report,  shall  address  the 
inmate's  adjustment  to  surroundings  and 
the  threat  the  inmate  poses  to  self,  staff 
and  other  inmates.  Staff  shall  conduct  a 
similar  psychiatric  or  psychological 
assessment  and  report  at  subsequent 
one-month  intervals  should  detention 
continue  for  this  extended  period. 
Administrative  detention  is  to  be  used 
only  for  short  periods  of  time  except 
where  an  inmate  needs  long-term 
protection  (see  §  541.23),  or  where  there 
are  exceptional  circumstances, 
ordinarily  tied  to  security  or  complex 
investigative  concerns.  An  inmate  may 
be  kept  in  administrative  detention  for 
longer  term  protection  only  if  the  need 
for  such  protection  is  documented  by  the 
SRO.  Provided  institutional  security  is 
not  compromised,  the  inmate  shall 
receive  at  each  formal  review  a  written 
copy  of  SRO's  decision  and  the  basis  for 
this  finding.  The  SRO  shall  release  an 
inmate  from  administrative  detention 
when  reasons  for  placement  cease  to 
exist. 

(2)  The  Warden  shall  designate 
appropriate  staff  to  meet  weekly  with  an 
inmate  in  administrative  detention  when 
this  placement  is  a  direct  result  of  the 
inmates's  holdover  status.  Staff  shall 
also  review  this  type  of  case  on  the 
record  each  week. 

(3)  When  an  inmate  is  placed  in 
administrative  detention  for  protection, 
but  not  at  that  inmate's  request,  the 
Warden  or  designee  is  to  review  the 
inmate's  status  within  two  work  days  of 
this  placement  to  determine  if  continued 
protective  custody  is  necessary.  A 
formal  hearing  is  to  be  held  within  seven 
days  of  the  inmate's  placement  (see 

§  541.23,  Protection  Cases). 

(d)  Conditions  of  administrative 
detention.  The  basic  level  of  conditions 
as  described  in  §  541.21(c)  for 
disciplinary  segregation  also  apply  to 
administrative  detention.  If  consistent 
with  available  resources  and  the 
security  needs  of  the  unit,  the  Warden 
shall  give  an  inmate  housed  in 
administrative  detention  the  same 
general  privileges  given  to  inmates  in 
the  general  population.  This  includes, 
but  is  not  limited  to,  providing  an  inmate 
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with  the  opportunity  for  participation  in 
an  education  program,  library  services, 
social  services,  counseling,  religious 
guidance  and  recreation.  Unless  there 
are  compelling  reasons  to  the  contrary, 
institutions  shall  provide  commissary 
privileges  and  reasonable  amounts  of 
personal  property.  An  inmate  in 
administrative  detention  shall  be 
permitted  to  have  a  radio,  provided  that 
the  radio  is  equipped  with  ear  plugs. 
Exercise  periods,  at  a  minimum,  will 
meet  the  level  established  for 
disciplinary  segregation  and  will  exceed 
this  level  where  resources  are  available. 
The  Warden  shall  give  an  inmate  in 
administrative  detention  visiting, 
telephone,  and  correspondence 
privileges  in  accordance  with  Part  540  of 
this  Chapter. 

The  Warden  may  restrict  for  reasons 
of  security,  fire  safety,  or  housekeeping 
the  amount  of  personal  property  that  an 
inmate  may  retain  while  in 
administrative  detention. 

§541.23    Protection  cases. 

(a)  Staff  may  consider  the  following 
categories  of  inmates  as  protection 
cases: 

(1)  Victims  of  inmate  assaults; 

(2)  Inmate  informants; 

(3)  Inmates  who  have  received  inmate 
pressure  to  participate  in  sexual 
activity; 

(4)  Inmates  who  seek  protection 
through  detention,  claiming  to  be  former 
law  enforcement  officers,  informants,  or 
others  in  sensitive  law  enforcement 
positions,  whether  or  not  there  is  official 
information  to  verify  the  claim; 

(5)  Inmates  who  have  previously  T 
served  as  inmate  gun  guards,  dog 
caretakers,  or  in  similar  positions  in 

state  or  local  correctional  facilities; 

(6)  Inmates  who  refuse  to  enter  the 
general  population  because  of  alleged 
pressures  from  other  unidentified 
inmates; 

(7)  Inmates  who  will  not  provide,  and 
as  to  whom  staff  cannot  determine,  the 
reason  for  refusal  to  return  to  the 
general  population;  and 

(8)  Inmates  about  whom  staff  has 
good  reason  to  believe  the  inmate  is  in 
serious  danger  of  bodily  harm. 

(b)  Inmates  who  are  placed  in 
administrative  detention  for  protection, 
but  not  at  their  own  request  or  beyond 
the  time  when  they  feel  they  need  to  be 
detained  for  their  own  protection,  are 
entitled  to  a  hearing,  no  later  than  seven 
days  from  the  time  of  their  admission  (or 
from  the  time  of  their  detention  beyond 
their  own  consent).  This  hearing  is 
conducted  in  accordance  with  the 
procedural  requirements  of  §  541.17,  as 
to  advance  written  notice,  staff 
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representation,  right  to  make  a 
statement  and  present  documentary 
evidence,  to  request  witnesses,  to  be 
present  throughout  the  hearing,  and 
advance  advisement  of  inmate  rights  at 
the  hearing,  and  as  to  making  a  record 
of  the  proceedings. 

(c)  Ordinarily,  staff  may  place  an 
inmate  in  administrative  detention  as 
provided  in  paragraph  (a)  of  this  rule 


relating  to  protection  cases,  for  a  period 
not  to  exceed  90  days.  Staff  shall  clearly 
document  in  the  record  the  reasons  for 
any  extension  beyond  this  90-day 
period. 

(d)  Where  appropriate,  staff  shall  first 
attempt  to  place  the  inmate  in  the 
general  population  of  their  particular 
facility.  Where  inappropriate,  staff  shall 
clearly  document  the  reason(s)  and  refer 


the  case,  with  all  relevant  material,  to 
their  Regional  Director,  who.  upon 
review  of  the  material,  may  order  the 
transfer  of  a  protection  case. 

Dated:  August  24. 1987. 
|.  Michael  Quinlan, 
Director.  Bureau  of  Prisons. 
[FR  Doc.  87-19687  Filed  8-25-87;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-3249-8) 

Superfund  Program;  Interim  Guidance 
on  Compliance  With  Other  Applicable 
or  Relevant  and  .Appropriate 
Requirements 

agency:  Environmental  Protection 
Agency. 

action:  Notice  of  guidance. 

summary:  The  Comprehensive 
Fnvironmenta!  Response.  Compensation 
and  Liability  Act,  as  amended,  42  U.S.C. 
9601  et  seq.,  provides  that  the  President 
may  undertake  actions  in  response  to 
releases  or  threats  of  releases  of 
hazardous  substances  or  pollutants  or 
contaminants,  as  may  be  necessary  to 
protect  human  health  or  the 
environm.ent.  Section  121  of  CERCLA 
requires  that,  subject  to  specified 
exceptions,  remedial  actions  be 
undertaken  in  compliance  with 
applicable  or  relevent  and  appropriate 
environmental  laws,  both  State  and 
Federal.  Tody,  EPA  is  publishing  interim 
guidance  on  the  implementation  of  this 
requirement,  and  solicits  public 
comment  on  the  guidance.  The  guidance 
is  intended  to  assist  State  and  Federal 
decisionmakers  in  selecting  response 
actions  under  CERCLA.  The  Agency 
wishes  to  emphasize  that  the  guidance 
is  not  intended  to  be  a  regulation  or  rule. 
EPA  intends  in  the  near  future  to 
propose  revisions  to  the  National 
Contingency  Plan  (NCP),  which  will 
address  the  §  121  requirements,  as  well 
ds  other  matters;  comments  on  today's 
guidance  will  be  considered  prior  to 
proposal  of  the  revised  NCP. 
DATES:  Coments  on  this  notice  may  sent 
to  the  Agency  no  later  than  October  13, 
1987. 

ADDRESSES:  Comments  should  be  sent 
to  Steve  Smith  at  the  headquarters  of 
the  United  States  Environmental 
Protection  Agency,  401  M  Street  SW., 
Mail  Stop  WH-54"8D,  Washington,  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Smith  or  Arthur  B.  Weissman. 
Office  of  Emergency  and  Remedial 
Response,  Policy  and  Analysis  Staff,  401 
M  Street  SW.,  Mail  Stop  WH-548D, 
Washington.  DC  20460,  (202)  382-2182. 
SUPPLEMENTARY  INFORMATION:  Printed 
below  in  its  entirety  is  the  Interim 
Guidance  on  Compliance  with 
.Applicable  or  Relevant  and  Appropriate 
Requirements.  This  guidance  is  not  a 
rule  or  regulation,  but  is  intended  to 
assist  Federal  and  Sate  decisionmakers 
m  selecting  response  actions  under 
CERCLA.  The  guidance  describes  how 


Federal  and  State  requirements  are 
generally  to  be  indentified  and  applied, 
and  in  particular  defines  "promulgated" 
for  the  purpose  of  determining  eligible 
State  requirements.  One  of  the  most 
important  features  of  the  guidance  is  the 
direction  it  provides  in  determining  the 
appropriate  cleanup  levels  for  surface  or 
ground  water  that  can  be  used  for 
drinking.  The  Agency  suggests  that  in 
most  situations  encountered  in  CERCLA 
actions  the  Agency's  drinking  water 
standards,  known  as  Maximum 
Contaminant  Levels  (MCLs),  are 
appropriate  as  cleanup  levels,  since 
there  are  the  safe  levels  Americans 
experience  everyday  at  the  tap.  In 
special  circumstances,  such  as  where 
either  multiple  contaminants  or  multiple 
pathways  of  exposure  present 
extraordinary  risks,  the  Agency  will 
consider  setting  more  stringent  cleanup 
levels,  and  may  consider  Maximum 
Contaminant  Level  Goals  (MCLGs). 
among  other  things,  in  setting  such 
levels.  MCLGs  are  used  in  determining 
MCLs  but  are  not  intended  as  drinking 
water  standards.  MCLs  are  set  as  close 
as  feasible  to  their  respective  MCLGs, 
and  in  fact  MCLs  for  many  chemicals 
are  set  at  the  indentical  level  as  their 
respective  MCLGs. 

Title:  Interiin  Guidance  on  Compliance 
With  Applicable  or  Relevant  and 
Appropriate  Requirements. 

Executive  Summary.  The  guidance 
addresses  the  requirement  in  CERCLA 
as  amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986.  that  remedial  actions  comply 
with  applicable  or  relevant  and 
appropriate  requirements  (ARARs)  of 
Federal  laws  and  more  stringent, 
promulgated  State  laws.  The  guidance 
describes  how  requirements  are 
generally  to  be  identified  and  applied, 
and  discusses  specifically  compliance 
with  State  requirements  and  certain 
surface  water  and  groundwater 
standards.  "Applicable"  and  "relevant 
and  appropriate"  are  defined,  and  the 
three  types  of  ARARs  (chemical-, 
location-,  and  action-specific)  are 
described.  Guidance  is  given  on  how 
and  at  what  points  ARARs  are  to  be 
used  in  the  remedial  process.  Eligible 
State  requirements  are  defined,  with 
particular  reference  to  "promulgated," 
and  direction  is  given  on  evaluating 
siting  laws  and  on  using  the  waiver 
regarding  consistency  of  application. 
Finally,  the  guidance  discusses  the  use 
of  water  standards  specified  in  the  law 
(MCLGs,  FWQC,  ACLs),  and  describes 
the  use  MCLs  as  cleanup  standards  for 
surface  water  or  groundwater  that  is  or 
may  be  used  for  drinking. 
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Purpose 

This  document  provides  interim 
guidance  on  compliance  with  other 
Federal  and  State  environmental  laws  in 
conducting  CERCLA  remedial  actions. 
The  guidance  is  intended  to  help  define 
the  nature,  scope,  and  use  of  applicable 
or  relevant  and  approprate 
requirements.  The  guidance  is  not 
intended  to  be  comprehensive  or 
exhaustive.  The  Agency  is  currently 
developing  a  guidance  manual  that 
provides  detailed  information  on 
potential  ARARs  in  the  major  Federal 
environmental  statutes. 

Background 

Section  121(d)  of  CERCLA.  as 
amended  by  the  Superfund  Amendments 
and  Reauthorization  Act  of  1986 
(SARA),  requires  that  Fund-financed, 
enforcement,  and  Federal  facility 
remedial  actions  comply  with 
requirements  or  standards  under 
Federal  and  State  environmental  laws. 
The  requirements  that  must  be  complied 
with  are  those  that  are  applicable  or 
relevant  and  appropriate  to  the 
hazardous  substances,  pollutants,  or 
contaminants  at  a  site  or  to  the 
circumstances  of  the  release. 
Compliance  is  required  at  the 
completion  of  the  remedial  action  for 
hazardous  substances,  pollutants,  or 
contaminants  that  remain  on-site.  Any 
such  requirements  may  be  waived  under 
six  conditions  provided  that  protection 
of  human  health  and  environment  is  still 
assured. 

SARA  essentially  codified  and 
expanded  upon  the  Agency's 
Compliance  Policy,  which  was  included 
in  the  National  Contingency  Plan 
(revised  November  20, 1985).  The  major 
difference  between  that  policy  and  the 
new  statutory  requirement  is  that  the 
latter  includes  more  stringent, 
promulgated  State  environmental 
standards  as  potentially  applicable  or 
relevant  and  appropriate  requirements, 
and  Maximum  Contaminant  Level  Goals 
and  Federal  Water  Quality  Criteria  as 
potentially  relevant  and  appropriate 
requirements. 

Genera  J  Guidance  on  Identifying  and 
Using  ARARs 

This  section  defines  what  ARARs  are, 
describes  the  different  types  of  ARARs, 
and  discusses  how  they  are  applied  to 
the  remedial  process. 

Definition  of  ARARs 

A  requirement  under  other 
environmental  laws  may  be  either 
"applicable"  or  "relevant  and 
appropriate"  to  a  remedial  action,  but 
not  both.  A  two-tier  test  may  be  applied: 
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first,  to  deteriTiine  whether  a  given 
requirement  is  applicable;  then,  if  it  is 
not  applicable,  to  determine  whether  it 
is  nevertheless  relevant  and 
appropriate. 

"Applicable  requirem.ents"  means 
those  cleanup  standards,  standards  of 
control,  and  other  substantive 
environmental  protection  requirements, 
criteria,  or  limitations  promulgated 
under  Federal  or  State  law  that 
specifically  address  a  hazardous 
substance,  pollutant,  contaminant, 
remedial  action,  location,  or  other 
circumstance  at  a  CERCLA  site. 

"Applicability"  implies  that  the 
remedial  action  or  the  circumstances  at 
the  site  satisfy  all  of  the  jurisdictional 
prerequisites  of  a  requirement.  For 
example,  the  minimum  technology 
requirement  for  landfills  under  RCRA 
would  apply  if  a  new  hazardous  waste 
landfill  unit  (or  an  expansion  of  an 
existing  unit)  were  to  be  built  on  a 
CERCLA  site. 

"Relevant  and  appropriate 
requirements"  means  those  cleanup 
standards,  standards  of  control,  and 
other  substantive  environmental 
protection  requirements,  criteria,  or 
limitations  promulgated  under  Federal 
or  State  law  that,  while  not  "applicable" 
to  a  hazardous  substance,  pollutant, 
contaminant,  remedial  action,  location, 
or  other  circumstance  at  a  CEIRCLA  site, 
address  problems  or  situations 
sufficiently  similar  to  those  encountered 
at  the  CERCLA  site  that  their  use  is  well 
suited  to  the  particular  site. 

The  relevance  and  appropriateness  of 
a  requirement  can  be  judged  by 
comparing  a  number  of  factors, 
including  the  characteristics  of  the 
remedial  action,  the  hazardous 
substances  in  question,  or  the  physical 
circumstances  of  the  site,  with  those 
addressed  in  the  requirement.  It  is  also 
helpful  to  look  at  the  objective  and 
origin  of  the  requirement.  For  example, 
while  RCRA  regulations  are  not 
applicable  to  closing  undisturbed 
hazardous  waste  in  place,  the  RCRA 
regulation  for  closure  by  capping  may  be 
deemed  relevant  and  appropriate. 

A  requirement  that  is  judged  to  be 
relevant  and  appropriate  must  be 
complied  with  to  the  same  degree  as  if  it 
were  applicable.  However,  there  is  more 
discretion  in  this  determination:  it  is 
possible  for  only  part  of  a  requirement 
to  be  considered  relevant  and 
appropriate,  the  rest  being  dismissed  if 
judged  not  to  be  relevant  and 
appropriate  in  a  given  case 

Non-promulgated  advisories  or 
guidance  documents  issued  by  Federal 
or  State  governments  do  not  have  the 
status  of  potential  ARARs.  However,  as 
described  below,  they  may  be 


considered  in  determined  the  necessary 
level  of  cleanup  for  protection  of  health 
or  environment. 

Types  of  ARARs 

There  are  several  different  types  of 
requirements  that  Superfund  actions 
may  have  to  comply  with.  The 
classification  of  ARARs  below  if 
offfered  for  illustrative  purposes. 
•  Ambient  or  chemical-specific 
requirements  set  health  or  risk-based 
concentration  limits  or  ranges  in  various 
environmental  media  for  specific 
hazardous  substances,  pollutants,  or 
contaminants  Examples:  Maximum 
Contaminant  Levels,  National  Ambient 
Air  Quality  Standards. 

These  requirements  may  set 
protective  cleanup  levels  for  the 
chemicals  of  concern  in  the  designated 
media,  or  else  indicate  an  acceptable 
level  of  discharge  (e.g.,  air  emission  or 
wastewater  discharge  taking  into 
account  water  quality  standard)  where 
one  occurs  in  a  remedial  activity.  If  a 
chemical  has  more  than  one  such 
requirement,  the  more  stringent  ARAR 
should  be  complied  with. 

There  are  at  presents  a  limited 
number  of  actual  ambient  or  chemical- 
specific  requirements.  In  order  to 
achieve  remedies  that  are  protective  of 
health  and  environment,  it  may 
frequently  be  necessary  to  use  chemical- 
specific  advisory  levels  such  as 
Carcinogenic  Potency  Factors  or 
Reference  Doses.  While  not  actually 
ARARs.  these  chemical-specific 
advisory  levels  may  factor  significantly 
into  the  establishment  of  protective 
cleanup  levels.  Guidance  for 
establishing  such  chemical-specific, 
health-based  cleanup  levels  is  given  in 
the  Superfund  Public  Health  Evaluation 
Manual  (EPA  540/1-86/060.  Oct,  1986). 

•  Performance,  design,  or  other 
action-specific  requirements  set  controls 
or  restrictions  on  particular  kinds  of 
activities  related  to  management  of 
hazardous  substances,  pollutants,  or 
contaminants.  Examples:  RCRA 
regulations  for  closure  of  hazardous 
waste  storage  or  disposal  units:  RCRA 
incineration  standards:  Clean  Water  Act 
pretreatment  standards  for  discharges  to 
POTWs. 

These  requirements  are  triggered  not 
by  the  specific  chemicals  present  at  a 
site  but  rather  by  the  particular  remedial 
activities  that  are  selected  to  accomplish 
a  remedy.  Since  there  are  usually 
several  alternative  actions  for  any 
remedial  site,  very  different 
requirements  can  come  into  play.  These 
action-specific  requirements  may 
specify  particular  performance  levels, 
actions,  or  technologies,  as  well  as 
specific  levels  (or  a  methodology  for 


setting  specific  levels)  for  discharged  or 
residual  chemicals. 

•  Locational  requirements  set 
restrictions  on  activities  depending  on 
the  characteristics  of  a  site  or  its 
immediate  environs.  Examples;  Federal 
and  State  siting  laws  for  hazardous 
waste  facilities;  sites  on  National 
Register  of  Historic  Places. 

These  requiremen's  function  like 
action-specific  requirements. 
Alternative  remedial  actions  may  be 
restricted  or  precluded  depending  on  the 
location  or  characteristics  of  the  site 
and  the  requirements  that  apply  to  it. 

Using  ARARs 

This  section  explains  how  and  where 
requirements  may  be  applied  in  the 
remedial  planning  process. 

First,  actual  ARARs  can  be  identified 
only  on  a  site-specific  basis.  They 
depend  on  the  specific  chemicals  at  a 
site,  the  particular  actions  proposed  as  a 
remedy,  and  the  site  charactenstics. 
Guidance  is  being  developed  on  the 
potential  ARARs  under  the  major 
Federal  environmental  statutes  for 
various  activities,  locations,  and 
chemicals. 

Where  there  are  no  specific  ARARs 
for  a  chemical  or  situation,  or  where 
such  ARARs  are  not  sufficient  to  be 
protective,  one  should  identify  pertinent 
health  advisory  levels  (such  as 
Reference  Doses  or  Carcinogenic 
Potency  Factors)  as  described  above  in 
order  to  ensure  that  a  remedy  is 
protective. 

The  different  AR.ARs  that  may  apply 
to  a  site  and  its  remedial  action  should 
be  identified  and  considered  at  multiple 
points  in  the  remedial  planning  process, 
namely; 

— During  scoping  of  the  RI/FS, 
chemical/specific  and  location-specific 
ARARs  may  be  identified  on  a 
preliminary  basis. 

— During  the  site  characterization 
phase  of  the  Remedial  Investigation, 
when  the  public  health  evaluation  is 
conducted  to  assess  risks  at  a  site,  the 
chemical-specihc  ARARs  and  advisories 
and  location-specific  ARARs  are 
identified  more  comprehensively  and 
used  to  help  determ.ine  the  cleanup 
goals. 

— During  development  of  remedial 
alternatives  in  the  Feasibility  Study, 
action-specific  ARARs  are  identified  for 
each  of  the  proposed  alternatives  and 
considered  along  with  other  ARARs  and 
advisories. 

— During  detailed  analysis  of 
alternatives  all  the  ARARs  and 
advisories  for  each  alternative  are 
examined  as  a  package  to  determine 
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what  is  needed  to  comply  with  other 
laws  and  be  protective. 

— When  an  alternative  is  selected  it 
must  be  able  to  attain  all  ARARs  unless 
one  of  the  six  statutory  waivers  is 
invoked. 

— During  remedial  design  the 
technical  specifications  of  construction 
must  (insure  attainment  of  ARARs. 

Note  that  CERCLA  §  121(e)  exempts 
any  on-site  response  action  from  having 
to  obtain  a  Federal,  State,  or  local 
permit. 

In  general,  on-site  actions  need 
comply  only  with  the  substantive 
aspects  of  these  requirements,  not  with 
the  administrative  aspects.  That  is, 
neither  applications  nor  other 
administrative  procedures  such  as 
permitting  or  administrative  reviews  are 
considered  ARARs  for  actions 
conducted  entirely  on-site,  and  therefore 
should  not  be  pursued  during  the 
remedial  planning  of  the  remedial 
action.  However,  the  RI/FS,  Record  of 
Decision,  and  design  documents  should 
demonstrate  full  compliance  with  all 
substantive  requirements  that  are 
ARARs.  Also,  other  Federal  and  State 
program  offices  should  be  consulted  as 
appropriate  to  ensure  that  remedies  are 
substantively  compliant  with  identified 
ARARs. 

Guidance  on  Identifying  State  ARARs 

This  section  describes  the  basic 
factors  to  be  considered  in  identifying 
State  requirements  for  Superfund 
remedial  actions. 

As  mandated  by  CERCLA 
§  121(d)(2)(A),  remedies  must  comply 
with  "any  promulgated  standard, 
requirement,  criteria,  or  limitation  under 
a  State  environmental  or  facility  siting 
law  that  is  more  stringent  than  any 
Federal  standard,  requirement,  criteria, 
or  limitation"  if  the  former  is  applicable 
or  relevant  and  appropriate  to  the 
hazardous  substance  or  release  in 
question. 

States  are  required  by  CERCLA  to 
identify  State  ARARs  "in  a  timely 
manner."  that  is,  in  sufficient  time  to 
avoid  inordinate  delay  or  duplication  of 
effort  in  the  remedial  process.  Regions 
should  expect  to  work  closely  with  their 
States  so  that  the  appropriate  ARARs 
are  identified  at  critical  stages  in  the 
process.  At  a  minimum,  chemical- 
specific  and  location-specific  ARARs 
should  be  identified  after  site 
characterization,  and  action-specific 
ARARs  should  be  identified  after  initial 
screening  of  alternatives  (prior  to 
detailed  analysis)  for  alternatives  that 
pass  through  the  screening.  To  the 
extent  possible,  Regions  and  States 
should  negotiate  to  try  to  resolve  any 
differences  of  opinion  about  ARARs. 


Eligible  Requirements 

The  statute  specifically  limits  the 
scope  of  potential  requirements  to  those 
that  are  promulgated.  "Promulgated" 
requirements  are  laws  imposed  by  State 
legislative  bodies  and  regulations 
developed  by  State  agencies  that  are  of 
general  applicability  and  are  legally 
enforceable. 

State  advisories,  guidance,  or  other 
non-binding  policies,  as  well  as 
standards  that  are  not  of  general 
application,  cannot  be  treated  as 
requirements  under  CERCLA.  However, 
as  with  their  Federal  counterparts,  State 
advisories  may  still  be  considered  in 
determining  an  appropriate,  protective 
remedy. 

General  State  goals  that  are  duly 
promulgated  (such  as  a  non-degradation 
law)  have  the  same  weight  as  explicit, 
numerical  standards,  although  the 
former  have  to  be  interpreted  in  terms  of 
a  site  and  therefore  may  allow  more 
flexibility  in  approach.  Similarly,  State 
laws  or  regulations  that  prescribe 
methods  for  deriving  numerical 
standards  for  specific  cases  may  also  be 
potential  requirements. 

On-site  actions  need  comply  only  with 
the  substantive  aspects  of  a  State 
requirement,  not  with  the  administrative 
aspects.  Where  the  requirement  involves 
review  by  a  State  board  based  on 
explicit  criteria,  the  best  approach  is  to 
incorporate  the  substantive  criteria  into 
the  RI/FS  and  remedy  selection  process 
and  to  maintain  close  consultation  with 
appropriate  State  representatives. 

Limitations  on  State  Siting  Laws 

CERCLA  S  121(d)(2)(C)  puts  special 
limitations  on  the  applicability  of  State 
requirements  or  siting  laws  for 
hazardous  waste  facilities  that  could 
result  in  a  State-wide  prohibition  of  land 
disposal.  Specifically,  in  order  to  be 
treated  as  potentially  applicable  or 
relevant  and  appropriate  requirements, 
such  laws  must: 

(1)  Be  of  general  applicability  and  be 
formally  adopted 

(2)  Be  based  on  technical  (e.g., 
hydrogeologic)  or  other  relevant 
considerations 

(3)  Not  be  intended  to  preclude  land 
disposal  for  reasons  other  than 
protection  of  health  or  environment. 

In  addition,  the  State  must  arrange 
and  pay  for  additional  costs  for  out-of- 
State  or  other  disposal  necessitated  by 
such  a  law. 

The  first  criterion  is  similar  to  the 
criterion  that  a  requirement  be 
promulgated,  as  discussed  above.  The 
second  criterion  requires  that  such  a  law 
be  based  on  sound  scientific  or  technical 
considerations,  such  as  groundwater 


flow,  surficial  geology,  and  engineering 
design.  The  third  criterion  requires  some 
evidence  that  health  or  environmental 
protection  motivates  the  prescribed 
restrictions;  the  introductory  sections  of 
a  law,  the  nature  of  the  technical 
consideration,  or  the  legislative  history 
can  be  used  to  make  this  determination. 

Consistency  of  Application 

CERCLA  §  121(d)(4)(E)  allows  a  State 
requirement  to  be  waived  if  it  has  not 
been  consistently  applied  by  the  State  in 
similar  circumstances  at  other  remedial 
actions.  The  waiver  cannot  be  used  if 
the  State  has  demonstrated  the  intention 
to  consistently  apply  the  requirement. 

Consistency  of  application  by  a  State 
may  be  determined  by  examining  the 
following:  | 

— Application  of  requirement  at 
similar  sites  or  in  similar  response 
circumstances  (considering  nature  of 
contaminants  or  media  affected, 
characteristics  of  waste  and  facility, 
degree  of  danger  or  risk,  etc.) 

— Proportion  of  cases  (including 
enforcement  actions)  in  which 
requirement  was  not  applied  out  of  total 
actions  where  it  could  have  been 
applied 

— Reason  for  non-application  of 
requirement  in  past  cases 

— Intention  to  consistently  apply 
requirement  in  future  as  shown  by 
policy  statements,  legislative  history, 
site  remedial  planning  documents,  or 
State  responses  to  Federal-lead  sites; 
newly  promulgated  requirements  shall 
be  presumed  to  embody  this  intention 
unless  there  is  contrary  evidence. 

All  previous  actions  by  States  since 
promulgation  that  relate  to  similar 
remedial  actions  may  be  considered  in 
evaluating  consistency. 

Guidance  on  Applying  Specified  Water 
Standards 

CERCLA  §  121(d)(2)(A)  and  (B) 
explicitly  mention  three  kinds  of  surface 
water  or  groundwater  standards  with 
which  compliance  is  potentially 
required — Maximum  Contaminant  Level 
Goals  (MCLGs),  Federal  Water  Quality 
Criteria  (FWQC),  and  alternate 
concentration  limits  (ACLs)  where 
human  exposure  is  to  be  limited.  This 
section  describes  these  requirements 
and  how  they  may  be  applied  to 
Superfund  remedial  actions.  The 
guidance  is  based  on  Federal 
requirements  and  policies;  more 
stringent,  promulgated  State 
requirements  (such  as  a  stricter 
classification  scheme  for  groundwater) 
may  result  in  application  of  even  stricter 
standards  than  those  specified  here. 
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Background 

These  three  standards  or  criteria  each 
derive  from  separate  statutes  and  have 
different  purposes  and  uses. 

MCLGs  are  developed  under  the  Safe 
Drinking  Water  Act  as  chemical-specific 
health  goals  used  in  setting  enforceable 
drinking  water  standards,  known  as 
Maximum  Contaminant  Levels  (MCLs). 
for  public  water  supply  systems,  MCLGs 
are  based  entirely  on  health 
considerations  and  do  not  take  cost  or 
feasibility  into  account.  Moreover,  as 
health  goals  MCLGs  are  set  at  levels 
where  no  known  or  anticipated  health 
effects  may  occur,  including  an 
adequate  margin  of  safety.  MCLs  are 
required  to  be  set  as  close  as  feasible  to 
the  respective  MCLs,  taking  into 
consideration  the  best  technology, 
treatment  techniques,  and  other  factors 
(including  cost).  However,  as  the 
standard  for  public  water  supplies, 
MCLs  are  fully  protective  of  human 
health  and  (for  carcinogens)  fall  within 
the  acceptable  risk  range  of  lO'*  to  10"'. 
Furthermore,  for  non-carcinogens,  which 
are  the  majority  of  contaminants.  MCLs 
will  nearly  always  be  set  at  the  same 
level  as  the  respective  MCLGs.  Also, 
these  standards  assure  that  even 
sensitive  populations  will  experience  no 
adverse  health  effects.  Thus,  there  will 
be  no  difference  in  the  protectiveness  of 
MCLGs  and  MCLs  for  most 
contaminants,  and.  as  discussed  above, 
MCLs  provide  a  sufficient  level  of 
protectiveness  even  for  carcinogens. 

FVVQC  are  developed  under  the  Clean 
Water  Act  as  guidelines  from  which 
States  determine  their  water  quality 
standards.  Different  FWQC  are  derived 
for  protection  of  human  health  and 
protection  of  aquatic  life. 

ACLs  are  one  of  three  possible 
Standards  available  under  the  Subpart  F 
Groundwater  Protection  Standards  of 
RCRA.  For  setting  both  a  trigger  and  a 
cleanup  level  for  remediating 
groundwater  contamination,  an  ACL, 
the  background  concentration,  or  for  a 
small  group  of  chemicals  the  MCL  can 
be  selected  for  a  given  site. 

Statutory  Mandate 

CERCLA  §  121(d)(2)  states  that 
remedial  actions  shall  attain  applicable 
or  relevant  and  appropriate 
requirements  under  the  Safe  Drinking 
Water  Act,  the  Clean  Water  Act.  and 
RCRA.  and  specifically  shall  attain 
MCLGs  and  FWQC  where  they  are 


relevant  and  appropriate  under  the 
circumstances  of  the  release  or 
threatened  release.  It  further  states  that 
for  FWQC  this  determination  will  be 
based  on  the  designated  or  potential  use 
of  the  water,  the  media  affected,  the 
purposes  of  the  criteria,  and  current 
information. 

CERCLA  §  121(d)(2)(B)(ii)  limits  the 
use  of  ACLs  that  are  set  above  health- 
based  levels  based  on  projections  that 
health-based  levels  will  be  achieved  at  a 
likely  point  of  human  exposure.  Such  a 
point  of  exposure  may  not  be  beyond 
the  Superfund  facility  boundary  unless 
the  groundwater  discharges  into  surface 
water  and  does  not  cause  a  statistically 
significant  increase  of  contaminants  in 
the  surface  water.  To  apply  such  an 
ACL  outside  the  facility,  moreover,  the 
remedial  action  must  include 
enforceable  measures  to  prevent  use  of 
any  contaminated  groundwater. 

Application 

In  determining  the  applicable  or 
relevant  and  appropriate  requirements 
for  remedial  actions  involving 
contaminated  surface  water  or 
groundwater,  the  most  important  factors 
to  consider  are  the  uses  and  potential 
uses  of  the  water  and  the  purposes  for 
which  the  potential  requirements  are 
intended. 

The  actual  or  potential  use  of  water, 
and  the  manner  in  which  it  is  used,  will 
determine  what  kinds  of  requirements 
may  be  applicable  or  relevant  and 
appropriate.  For  Class  Ill-type 
groundwater  that  is  not  suitable  for 
drinking  because  of  high  salinity  or 
widespread  contamination  and  that 
does  not  affect  drinkable  groundwater, 
drinking  water  standards  are  neither 
applicable  nor  relevant  and  appropriate. 
For  Class  I-  and  Class  Il-type 
groundwater  or  surface  water  that  is  or 
may  be  used  for  drinking,  drinking  water 
standards  are  applicable  or  relevant  and 
appropriate,  and  the  surface  water  or 
groundwater  must  ultimately  be  cleaned 
up  to  such  levels. 

For  water  that  is  or  may  be  used  for 
drinking,  the  Maximum  Contaminant 
Levels  (MCLs)  set  under  the  Safe 
Drinking  Water  Act  are  generally  the 
applicable  or  relevant  and  appropriate 
standard.  MCLs  are  applicable  at  the 
tap  where  the  water  w  ill  be  provided 
directly  to  25  or  more  people  or  will  be 
supplied  to  15  or  more  service 
connections.  Otherwise,  where  surface 


water  or  groundwater  is  or  may  be  used 
for  drinking,  MCLs  are  generally 
relevant  and  appropriate  as  cleanup 
standards  for  the  surface  water  or  the 
groundwater, 

A  standard  for  drinking  water  for  a 
contaminant  for  which  there  is  an  MCL 
may  be  more  stringent  than  the  MCL  to 
ensure  adequate  protection  in  special 
circumstances,  such  as  where  either 
multiple  contaminants  in  groundwater 
or  multiple  pathways  of  exposure 
present  extraordinary  risks.  In  setting  a 
level  more  stringent  than  the  MCL  in 
such  cases,  a  site-specific  determination 
should  be  made  by  considering  MCLGs, 
the  Agency's  policy  on  the  use  of 
appropriate  risk  ranges  for  carcinogens, 
levels  of  quantification,  and  other 
pertinent  guidelines.  Prior  to 
consultation  with  Headquarters  is 
encouraged  in  such  cases. 

When  MCLs  do  not  exist  for 
contaminants  identified  at  the  site, 
cleanup  levels  should  be  set  using 
chemical-specific  advisory  levels. 
Cleanup  levels  should  be  selected  such 
that  the  total  risk  of  all  contaminants 
falls  within  the  acceptable  risk  range  of 
lO"*  to  lO"'.  In  cases  where  non- 
carcinogens  are  present,  cleanup  levels 
should  be  based  on  acceptable  levels  of 
exposure  as  determined  by  the 
Reference  Dose,  taking  into  account  the 
effects  of  other  contaminants  at  the  site. 

It  should  be  noted  that  while  MCLs 
are  generally  the  cleanup  standards,  as 
described  above,  the  treatment 
necessary  to  attain  an  MCL  level  for  one 
chemical  (or  a  protective  level  for  a 
chemical  without  an  MCL)  may  result  in 
an  actual  level  for  another  chemical  that 
is  below  its  respective  MCL  (or 
protective  level). 

A  more  stringent  FW'QC  for  aquatic 
life  may  be  found  relevant  and 
appropriate  when  there  are 
environmental  factors  that  are  being 
considered  at  a  site,  such  as  protection 
of  aquatic  organisms.  The  Agency  is  still 
formulating  a  position  with  respect  to 
the  use  of  FWQC  for  protection  of 
human  health. 

Guidance  on  the  use  of  ACLs  based 
on  limitations  on  exposure  will  be 
forthcoming. 

Dated:  August  6,  1987. 
j.W.  McGraw, 

Acting  Assistant  Administrator 
(FR  Doc.  87-19190  Filed  8-26-87:  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

IEE-111-821 

Affiliated  Service  Groups,  Employee 
Leasing,  and  Other  Arrangements 

agency:  Internal  Revenue  Service, 

Treasury 

action:  Notice  of  proposed  rulemaking. 

summary:  This  document  provides 
proposed  regulations  prescribing  rules 
for  determining:  (1)  When  a 
management  organization  and  the 
organization  for  which  the  management 
organization  performs  management 
servicei  constitute  an  affiliated  service 
group;  (2)  when  leased  employees  are 
treated  as  employees  of  the  lessee 
organization  for  purposes  of  certain 
employee  benefit  provisions;  and  (3) 
when  arrangements  involving  separate 
organizations,  em.ployee  leasing,  or 
other  arrangements  will  be  ignored  in 
order  to  prevent  the  avoidance  of 
certain  employee  benefit  requirements. 

Changes  to  the  applicable  tax  law 
were  made  by  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982,  the  Tax 
Reform  Act  of  1984,  and  the  Tax  Reform 
Act  of  1986.  The  regulations  provide  the 
public  with  guidance  needed  to  comply 
with  those  Acts  and  would  affect 
employers  that  maintain,  and 
participants  in.  qualified  plans. 
dates:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  by  October  26.  1987.  The 
regulations  provided  by  this  document 
are  proposed  to  be  generally  effective 
for  tax  years  beginning  after  December 
31.  1983. 

ADDRESS:  Send  comments  and  requests 
!ur  d  public  hearing  to:  Commissioner  of 
Internal  Revenue,  Attention:  CC:LR:T 
IF.F.-111-82).  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Garvey  of  the  Employee  Plans 
and  Exem.pt  Organi;'.ations  Division, 
Office  of  Chief  Counsel,  Internal 
Revenue  Service,  1111  Constitution 
Avenue.  NW..  Washington,  DC  20224. 
Attention:  CC:LR:T,  (202)  566-3903,  not  a 
toll-free  call. 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  Part  1)  under 
sections  414(m)(5j,  414(n),  and  414(o)  of 
the  Internal  Revenue  Code.  These 
amendments  are  proposed  to  conform 
the  regulations  to  sections  246  and  248 
of  the  Tax  Equity  and  Fiscal 


Responsibility  Act  of  1982  (26  U.S.C. 
414(m)(5).  414(n]).  section  526  of  the  Tax 
Reform  Act  of  1984  (26  USC  414(n)(2), 
414(o)).  and  section  1146  of  the  Tax 
Reform  Act  of  1986  (26  U.S.C.  414{n), 
414(0^-  Other  sections  of  the  Tax 
Reform  Act  of  1986  that  relate  to  section 
414(n)  are  not  reflected  in  this 
document. 

Organizations  Performing  Management 
Functions 

Section  414(m)(5)  of  the  Code  expands 
the  definition  of  an  affiliated  service 
group  that  is  to  be  treated  as  a  single 
employer  under  section  414(m)  for 
purposes  of  certain  employee  benefit 
requirements.  Pursuant  to  section 
414(m)(5).  an  affiliated  service  group 
includes  a  management  organization 
and  a  recipient  organization  (i.e.,  the 
organization  (and  related  organizations) 
for  which  the  management  organization 
performs  management  functions).  An 
organization  is  a  management 
organization  if  the  principal  business  of 
the  organization  is  the  performing  of,  on 
a  regular  and  continuing  basis, 
management  functions  for  a  recipient 
organization. 

Employee  Leasing 

Section  414(n)  provides  that,  under 
certain  circumstances,  an  individual 
("leased  employee")  who  performs 
services  for  a  person  ("recipient") 
through  another  person  ("leasing 
organization")  shall  be  treated  as  the 
employee  of  the  recipient  for  purposes 
of  certain  employee  benefit 
requirements.  If  the  services  being 
provided  by  an  individual  to  a  recipient 
are  pursuant  to  an  agreement  between 
the  recipient  and  the  leasing 
organization,  and  the  individual 
performs  such  services  for  the  recipient 
on  a  substantially  full-time  basis  for  a 
period  of  at  least  one  year,  and  the 
services  are  of  a  type  historically 
performed  by  employees,  then  the 
individual  is  a  leased  employee  and, 
therefore,  shall  be  treated  as  an 
employee  of  the  recipient. 

Section  414(n)(5)  provides,  however, 
that  if  the  leasing  organization 
maintains  a  safe-harbor  plan  with 
respect  to  a  leased  employee,  such 
individual  will  generally  not  be  treated 
as  an  employee  of  the  recipient.  Section 
414(n)(5),  as  originally  enacted,  required 
that  a  safe-harbor  plan  must  be  a 
qualified  money  purchase  pension  plan 
with  provision  for  nonintegrated 
employer  contributions  of  at  least  7V2 
percent,  immediate  participation,  and 
full  and  immediate  vesting. 
The  Tax  Reform  Act  of  1986  amended 

several  provisions  relating  to  sections 


414(n)  and  414(o).  These  amendments 
include  the  following: 

(1)  The  definition  of  a  safe-harbor 
plan  under  section  414(n)(5]  has  been 
amended  to  require  a  contribution  rate 
of  10  percent  and  to  require  that  the  plan 
must  cover  all  employees  of  the  leasing 
organization  (other  than  employees  who 
perform  substantially  all  of  their 
services  for  the  leasing  organization 
(and  not  for  recipients)  and  employees 
whose  compensation  from  the  leasing 
organization  is  less  than  $1,000  during 
the  plan  year  and  during  each  of  the  3 
prior  plan  years). 

(2)  Under  section  414(n)(5),  a  leased 
employee  will  be  treated  as  an 
employee  of  the  recipient,  regardless  of 
the  existence  of  a  safe-harbor  plan,  if 
more  than  20  percent  of  the  recipient's 
nonhighly  compensated  workforce  are 
leased  employees  (as  specially  defined 
for  this  purpose). 

(3)  A  recordkeeping  exception  from 
the  section  414(n)  employee  leasing 
provisions  is  provided  under  section 
414(0)  in  the  case  of  an  employer  that 
has  no  section  416(g)  top-heavy  plans 
and  that  uses  the  services  of 
nonemployees  only  for  an  insignificant 
percentage  of  the  employer's  total 
workload. 

(4)  The  scope  of  the  section  414(n) 
employee  leasing  provisions  has  been 
expanded  to  include  a  number  of  non- 
pension  employee  benefit  requirements 
{listed  under  section  414(n)(3)).  including 
group-term  life  insurance,  accident  and 
health  plans,  qualified  group  legal 
services,  cafeteria  plans,  etc.  In 
addition,  the  employee  leasing 
provisions  will  apply  to  these  non- 
pension  employee  benefit  requirements 
regardless  of  the  existence  of  a  safe- 
harbor  plan. 

Except  for  the  amendments  relating  to 
the  non-pension  employee  benefit 
requirements,  the  proposed  regulations 
reflect  the  Tax  Reform  Act  of  1986 
amendments  defccribed  above.  Guidance 
relating  to  the  non-pension  employee 
benefit  requirements,  and  other  relevant 
amendments  made  by  the  Tax  Reform 
Act  of  1986,  will  be  forthcoming. 

Avoidance  of  Certain  Employee  Benefits 
Requirements 

Section  414(o)  provides  that  the 
Secretary  shall  prescribe  such 
regulations  as  may  be  necessary  to 
prevent  the  avoidance  of  any  employee 
benefit  requirement  listed  in  sections 
414(m)(4)  or  414(n)(3)  through  the  use  of 
separate  organizations,  employee 
leasing,  or  other  arrangements. 
Specifically,  the  Secretary  has  the 
authority  to  provide  rules  in  addition  to 
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the  rules  contained  in  sections  414(m) 
and  414(n). 

Pursuant  to  section  414(o),  the 
proposed  regulations  provide  miles 
relating  to  several  arrangements  that 
may  result  in  the  avoidance  of  the  listed 
employee  benefit  requirements.  These 
arrangements  include  the  leasing  of 
certain  owners,  the  leasing  of  certain 
managers,  the  creation  of  successive 
organizations  in  time,  expense  sharing 
arrangements,  plans  maintained  by 
certain  corporate  directors,  and  plans 
covering  certain  five-percent  owners. 

Effective  Dates 

The  amendments  made  to  section  414 
by  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982  are  effective 
for  tax  years  of  a  recipient  or  of  a 
member  of  an  affiliated  service  group 
that  begin  after  December  31. 1983. 

The  amendments  made  to  section  414 
by  the  Tax  Reform  Act  of  1984  are 
effective  as  of  July  18, 1984.  The 
regulations  promulgated  under  section 
414[o],  however,  are  variously  effective 
for  (1)  plan  years  beginning  more  than 
six  months  after  this  document  is 
published  in  the  Federal  Register.  (2) 
plan  years  beginning  more  than  sixty 
days  after  this  document  is  published  in 
the  Federal  Register  as  a  Treasury 
decision,  and  (3)  plan  years  beginning 
during  or  after  the  first  tax  year  of  a 
recipient  beginning  after  December  31, 
1983.  (To  the  extent  that  the  regulations 
under  section  414(o)  aggregate  plans  for 
purposes  of  section  415  that  were  not 
previously  aggregated,  the  mles  of 
§1.415-10  apply.) 

The  amendments  made  to  section  414 
by  the  Tax  Reform  Act  of  1986  are 
generally  effective  with  respect  to 
services  performed  after  December  31. 
1986.  The  recordkeeping  exception  from 
section  414(n),  provided  under  section 
414(o),  and  certain  clanfying 
amendments  under  section  414(n)  are 
effective  as  if  originally  enacted  as  part 
of  the  section  414  amendments  made  by 
the  Tax  Equity  and  Fiscal  Responsibility 
Act  of  1982.  The  section  414(n)(3) 
amendments  relating  to  the  non-pension 
employee  benefit  requirements  are 
generally  effective  when  section  89 
applies  to  such  non-pension  employee 
benefits  (see  section  1151[k)  of  the  Tax 
Reform  Act  of  1986). 

Special  Analysis 

The  Commissioner  of  Internal 
Revenue  has  determined  this  rule  is  not 
a  major  rale  as  defined  in  Elxecutive 
Order  12291.  Therefore,  a  Regulatory 
Impact  Analysis  is  not  required. 
Although  this  document  is  a  notice  of 
proposed  rulemaking  that  solicits  public 
comment,  the  Internal  Revenue  Service 


has  concluded  that  the  regulations 
proposed  are  interpretative  and  that  the 
notice  and  public  procedure 
requirements  of  5  L'S.C.  553[b)  do  not 
apply.  Accordingly,  these  proposed 
regulations  do  not  constitute  regulations 
subject  to  the  Regulatorv  FlexibiHfy  Act 
(5U.S.C.  chaptere). 

Comments  and  Requests  for  a  Public 
Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  eight  copies)  to 
the  Commissioner  or  Internal  Revenue. 
.Ml  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
heanng  will  be  held  upon  wntten 
request  the  Commissioner  by  any  person 
who  has  submitted  wntten  comments.  If 
a  public  heanng  is  held,  notice  of  the 
time  and  place  will  be  published  in  the 
Federal  Register, 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Philip  R.  Bosco 
of  the  Employee  Plans  and  Exempt 
Organizations  Division  of  the  Office  of 
Chief  Counsel.  Internal  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  Internal  Revenue  Service 
and  Treasury  participated  in  developing 
the  regulations,  both  on  matters  of 
substance  and  style. 

List  of  Subjects  in  28  CFR 
1.401-1-1.425-1 

Employee  benefit  plans,  Pensions. 

Proposed  Amendments  to  the 
Regulations 

The  Income  Tax  Regulations  (26  CFR 
Part  1)  are  proposed  to  be  amended  as 
follows: 

Paragraph  1.  The  authority  citation  for 
Part  1  IS  amended  by  adding  the 
following  citation: 

Authority:  26  U.S.C  "805.  *  *   *  St^f  tion 
I.414|n}-1  also  issued  under  26  L'.S.C  414(n). 
Section  1.41-l(oj-l  also  issutd  under  26  U.S.C. 
41-Mo). 

Par.  2.  The  following  new  aecUuns  ar« 
added  immediately  following  §  1  414(m}-4  and 
read  as  foUows: 

§  1.414(in}-5    Orsanlzations  pertonning 
management  functions. 

(a)  //)  genera! — (1 )  A  ^filivttx^  »er\-ice 
group.  Parsuant  to  section  414(m)(5),  an 
affiliated  service  group  includes  a  group 
consisting  of  a  management 
organization  (as  defined  in  paragraph 
(a)(3)  of  this  section)  and  a  recipient 
organization  (as  defined  in  paragraph 
(a)(4)  of  this  section). 

(2)  Or^omzatjon.  For  purposes  of  this 
section,  the  term  "organizarion"  means  a 
sole  proprietorship,  partnership. 


corporation,  trust,  association,  company, 
estate,  or  any  other  type  of  entity, 
regardless  of  its  ownership  format. 

(3)  Management  organizaUon.  For 
purposes  of  this  section,  the  term 
"management  organization"  means — 

(i)  An  organization,  and 

(ii)  All  organizations  aggregated  (as 
provided  in  par  igraph  (a)(5)  of  this 
section)  with  the  organization  identified 
in  paragraph  (a)(3)(i)  of  this  section, 
the  principal  business  of  which  is  to 
perform  on  a  regular  and  continuing 
basis  management  functions  for  a 
recipient  organization. 

(4)  Recipient  organization.  For 
purposes  of  this  section,  the  term 
"recipient  organization"  means — 

(i)  An  orgdnization  for  which 
management  functions  are  performed, 

(ii)  All  orgaruzations  aggregated  [as 
provided  in  paragraph  (a)(5)  of  this 
section)  with  the  organization  identified 
in  paragraph  (a)(4)(i)  of  this  section,  and 

(iii)  All  organizations  related  (as 
provided  in  paragraph  (a)(6)  of  this 
section)  to  any  organization  identified  in 
paragraphs  (a)(4)(i)  or  (a)(4)(u)  of  this 
section. 

(5)  Aggregated  organizations.  For 
purposes  of  this  section,  organizations 
are  aggregated  pursuant  to  section  414 
(b),  |c),  (m),  and  (o). 

(6)  Related  organizations-  For 
purposes  of  this  section,  an  organization 
("first  organization")  is  related  to  an 
organization  identified  in  paragraphs 
(a)(4)(ij  or  (a)(4)(ii)  of  this  section 
("second  organization")  if  such  first 
organization  and  second  organization 
would  be  related  persons  pursuant  to 
section  144(a)i3)  and  the  management 
organization  performs  management 
functions  for  the  first  organization. 

(7)  The  provisions  of  this  paragraph 
may  be  illustrated  by  the  following 
examples; 

Example  I  It.  Assume  thai  Corporations  A 
and  B  constitute  a  controiied  grtjup  of 
corporauons  under  section  414(b)  and  thai 
Corporations  C  and  D  constitute  an  oHiliaied 
service  group  under  secuon  4l4(m)[2). 
Assume  that  C  or  D  (or  both)  perform 
managpment  functions  and  other  services  for 
A  or  B  (or  l>oth)  that  satiufy  the  rpquirerm'nls 
of  parajfraph  (b|  of  this  section.  C  and  D  ar* 
treated  as  a  sinjjle  manapemeni  orjjanization 
and  A  and  B  are  treated  as  a  single  rt?upii;nt 
organization  for  purposes  of  s«'cnon 
414(m)15).  A.  B,  C.  and  D  coast. lute  aa 
afTiliaied  service  group  under  section 
414(m)(5). 

Example  (21.  Assurrve  the  same  farts  as  in 
example  (7).  In  addition,  assume  that 
Corporation  E  is  rotated  to  A  or  B  under 
paragrapb  (ajt6)  of  thit  section  (Dut  not 
aggregated  with  A  or  B  under  paxagrapb 
(al(5)  of  thifi  section).  Assume  further  that  C 
or  D  (or  both  perform  mari.igement  functions 
and  other  services  for  E  that  sahsfy  the 


32504 


I 

Federal  Register  /  Vol.  52,  No.  168  /  Thursday,  August  27,  1987  /  Proposed  Rules 


requirements  of  paragraph  (b)  of  this  section. 
E  is  included  with  A  and  B  as  a  single 
recipicn!  organization.  A.  B.  C.  D.  and  E 
constitute  an  affiliated  service  group  under 
section  4l4(ni)(5). 

Example  (3).  Assume  the  same  facts  as  in 
example  (2).  In  addition,  assume  that 
Corporation  F  is  related  to  C  or  D  under 
section  n4(a)(3)  (but  not  aggregated  with  C 
or  D  under  paragraph  (a){5)  of  this  section).  F 
IS  not  part  of  the  A-B-C-D-E  affiliated 
service  group  solely  by  virtue  of  its 
relationship  to  C  or  D.  even  if  it  provided 
management  functions  to  A.  B.  or  E.  If. 
however.  F  (regardless  of  whether  F  is  related 
to  C  or  D)  satisfies  the  requirements  of 
parhgraph  (b)  of  this  section  as  a 
m.anagement  organization  with  respect  to  the 
A-B-C-D-E  affiliated  service  group,  then,  A, 
B.  C.  D.  El.  and  F  constitute  an  affiliated 
service  group. 

(b)  Determination  of  principal 
business  on  a  regular  and  continuing 
basis — (1)  Two-tax-year  rolling 
percentage.  Except  as  provided  in 
paragraph  (b)(2)  of  this  section,  a 
management  organization  shall  exist 
with  respect  to  a  particular  recipient 
organization  for  a  tax  year  of  the 
management  organization  during  which 
the  performance  of  management 
functions  and  other  services  for  the 
recipient  organization  constitutes  more 
than  50  percent  of  the  management 
organization's  business  activities  during 
the  tvvo-tax-year  period  that  includes 
such  tax  year  and  the  prior  tax  year.  If 
the  management  organization  was  not  in 
existence  prior  to  the  current  tax  year, 
the  more-than-50-percent  test  shall 
apply  only  to  the  current  tax  year.  Once 
the  more-than-50-percent  test  is  met,  the 
management  organization  will  continue 
to  be  a  management  organization  with 
respect  to  a  particular  recipient 
organization  for  each  subsequent  tax 
year  during  which  the  performance  of 
management  functions  and  other 
services  for  such  recipient  organization 
constitutes  more  than  40  percent  of  the 
management  organization's  business 
activities  during  the  two-tax-year  period 
that  includes  such  subsequent  tax  year 
and  the  immediately  preceding  tax  year, 
unless — 

(i)  The  performance  of  management 
functions  and  other  services  for  the 
recipient  organization  constitutes  less 
than  five  percent  of  the  management 
organization's  business  activities  during 
such  subsequent  tax  year, 

(ii)  There  is  an  intervening  tax  year 
for  which  the  m.anagement  organization 
and  the  recipient  organization  do  not 
satisfy  the  more-than-40-percent  test,  or 

(iii)  The  management  organization 
satisfies  the  more-than-50-percent  test 
with  respect  to  a  different  recipient 
organization  for  such  subsequent  tax 


year  and  the  immediately  preceding  tax 
year. 

If  one  or  more  of  the  three  exceptions 
described  in  this  paragraph  [b)(l) 
applies  to  a  management  organization 
and  a  particular  recipient  organization 
for  a  tax  year,  whether  such 
organization  is  a  management 
organization  for  such  tax  year  (with 
respect  to  either  the  same  or  a  different 
recipient  organization)  or  whether  such 
organization  becomes  a  management 
organization  for  a  subsequent  tax  year 
(with  respect  to  either  the  particular  or  a 
different  recipient  organization)  will  be 
determined  by  reapplication  of  the 
more-than-50-percent-test  of  this 
paragraph  (b)(1)  to  such  organization  for 
the  applicable  tax  year, 

(2)  Insubstantial  management 
functions.  Notwithstanding  anything  in 
this  paragraph  [b)  to  the  contrary,  a 
management  organization  shall  not  exist 
with  respect  to  a  particular  recipient 
organization  for  a  tax  year  of  the 
management  organization  during  which 
the  performance  of  management 
functions  for  such  recipient 
organization,  in  relation  to  all  services 
performed  for  such  recipient 
organization,  is  not  substantial.  The 
performance  of  management  functions 
for  a  recipient  organization  is  not 
substantial  for  a  tax  year  only  if  during 
such  tax  year  less  than  50  percent  of  the 
compensation  provided  by  the 
management  organization,  with  respect 
to  services  performed  for  the  recipient 
organization  (including  services 
performed  as  an  employee  of  the 
management  organization  and  in  any 
other  capacity'),  is  provided  to 
individuals  who  perform  a  significant 
amount  of  management  functions  for  the 
recipient  organization.  An  individual 
performs  a  significant  amount  of 
management  functions  for  the  recipient 
organization  if,  during  the  tax  year,  at 
least  15  percent  of  the  individual's 
service  (including  service  performed  as 
an  employee  of  the  management 
organization  and  in  any  other  capacity) 
for  the  recipient  organization  (based  on 
time)  is  performing  management 
functions  for  the  recipient  organization. 
For  purposes  of  this  paragraph  (b)(2),  the 
term  "compensation"  means  (i)  with 
respect  to  services  performed  as  a 
common-law  employee,  compensation 
reportable  on  Form  W-2,  and  (ii)  with 
respect  to  services  performed  as  a  self- 
employed  individual  (as  defined  in 
section  401(c)(1)),  earned  income  as 
defined  in  section  401(c)(2). 

(3)  Use  of  gross  receipts  to  determine 
principal  business.  Except  as  provided 
in  paragraph  (b)(4)  of  this  section,  the 
principal  business  determination  under 
paragraph  (b)(1)  of  this  section  is  made 
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on  the  basis  of  the  percentage  of  gross 
receipts  derived  from  management 
functions  and  other  services  performed 
for  a  recipient  organization,  as 
com.pared  to  the  gross  receipts  derived 
from  all  business  activities.  In 
determining  the  two-tax-year  percentage 
for  purposes  of  paragraph  (b)(1)  of  this 
section,  gross  receipts  for  the  combined 
two-tax-year  period  are  compared. 
Thus,  it  is  not  permissible  to  average  the 
percentages  determined  separately  for 
each  tax  year.  For  purposes  of  this 
paragraph  (b),  gross  receipts  derived 
from  all  business  activities  do  not 
include  gross  receipts  from  the  sale  of 
any  asset. 

(4)  Use  of  facts  and  circumstances  to 
determine  principal  business.  The 
Commissioner  may,  at  his  discretion, 
determine  that  the  use  of  gross  receipts 
is  not  an  appropriate  method  for 
determining  principal  business.  In  that 
event,  the  determination  of  principal 
business  shall  be  made  on  the  basis  of 
all  relevant  facts  and  circumstances 
including,  for  example,  the  amount  of 
time  actually  spent  by  individuals  in 
performing  management  functions  and 
other  services  for  a  recipient 
organization.  The  determination  that  the 
use  of  gross  receipts  is  not  an 
appropriate  miethod  for  determining 
principal  business  m.ay  not  be  made  by 
the  taxpayer. 

(5)  Aggregated  organizations  with 
different  tax  years.  If  management 
organizations  aggregated  pursuant  to 
paragraph  (a)(3J  of  this  section  have 
different  tax  years,  any  12-month  period 
used  at  any  time  by  such  organization 
may  be  used  for  purposes  of  this 
paragraph  (b)  provided  that  the  12- 
month  period  selected  is  used 
consistently. 

(c)  Management  functions — (1 ) 
Definition.  For  purposes  of  this  section, 
the  term  "management  functions" 
includes  only  those  management 
activities  and  ser\'ices  historically 
performed  by  employees.  Management 
activities  and  services  include 
determining,  im.plementing,  or 
supervising  (or  providing  advice  or 
assistance  in  accomplishing  any  of  the 
foregoing) — 

(i)  Daily  business  operations  (such  as 
production,  sales,  marketing, 
purchasing,  advertising,  etc.), 

(ii)  Personnel  (such  as  staffing, 
training,  supervising,  hiring  and  firing, 
etc.). 

(iii)  Employee  compensation  and 
benefits  (such  as  salaries  and  wages, 
paid  vacations  and  holidays,  life  and 
health  insurance,  pensions,  etc.), 

(iv)  Short-  and  long-range  business 
planning  (such  as  product  development, 


Federal  Register  /  Vol.  52,  No.  166  /  Thursday,  August  27,  1987  /  Proposed  Rules 


budgeting,  financing,  expansion  of 
operations,  capital  investment,  etc.), 

(v)  Organizational  structure  and 
ownership  (such  as  corporate  formation, 
stock  issues,  dividends,  mergers  and 
acquisitions,  etc.),  and 

(vi)  Any  other  management  activity  or 
service. 

Management  activities  and  ser\ices  also 
include  professional  services  (as  defined 
in  §  1.414(m)-l(c))  diat  relate  to  the 
activities  and  services  described  in  this 
paragraph  (c)(1).  In  addition, 
professional  services  of  the  same  type 
as  the  professional  services  performed 
by  the  recipient  organization  for  third 
parties  are  deemed  to  be  management 
activities  and  services,  and  are  deemed 
to  be  management  functions  regardless 
of  whether  such  professional  services 
are  historically  performed  by 
employees. 

(2)  Historically  performed  by 
employees — (i)  In  general.  Management 
activities  and  services  are  historically 
performed  by  employees  in  a  particular 
business  field  (such  as  the  health  Held) 
if  it  was  not  unusual  for  management 
activities  and  services  of  such  type  to  be 
performed  by  employees  of 
organizations  in  that  particular  business 
field,  in  the  United  States,  on  September 
3,  1982.  To  the  extent  that  a  particular 
business  field  did  not  exist  on 
September  3,  1982,  whether  a 
management  activity  or  service  will  be 
considered  historically  performed  by 
employees  in  that  particular  business 
field  will  be  determined  by  analogy  to 
similar  business  fields  in  existence  on 
September  3, 1982,  The  Commissioner 
may  provide  additional  guidance  as  to 
what  constitutes  a  business  field. 

(ii)  Management  activity  or  service 
actually  performed  by  employees. 
Notwithstanding  a  determination  under 
paragraph  (r)(2)(i)  of  this  section  that  it 
was  unusual  for  a  particular 
management  activity  or  service  to  be 
performed  by  employees  of 
organizations  in  a  particular  business 
field,  if  such  management  activity  or 
service  was  ever  performed  by  any 
employee  of  a  particular  organization  m 
such  business  field,  such  management 
activity  or  service  is  a  management 
activity  or  service  historically  performed 
by  employees  for  purposes  of  applying 
section  414(m)(5)  to  that  particular 
organization  (and  to  organizations 
aggregated  with  such  organization  under 
paragraph  (al(5)  of  this  section  and  to 
organizations  which  would  be  related  to 
any  of  the  foregoing  organizations  under 
paragraph  (a)(6)  of  this  section  if  such 
management  activity  or  service  were 
considered  a  management  function  for 
purposes  of  such  paragraph  (a)(6)),  for 
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the  period  beginning  on  the  date  such 
management  activity  or  service  was  first 
performed  by  an  employee  of  that 
organization  and  ending  on  the  date  five 
years  after  such  management  activity  or 
service  is  no  longer  performed  by  an 
employee  of  that  organization. 

(d)  Treatment  of  self-employed 
individuals.  For  purposes  of  this  section, 
the  term  "employee"  includes  a  self- 
employed  individual  (as  defined  in 
section  401(c)(1)). 

(e)  Services  performed  means 
services  performed  directly  or 
indirectly.  For  purposes  of  this  section, 
services  performed  for  a  person  other 
than  as  an  employee  of  such  person 
means  services  performed  directly  or 
indirectly  for  such  person. 

§  1,4l4(m)-6    Application  of  section  4l4(o) 
to  section  4l4(m). 

Section  414(o)  provides  thot  the 
Secretary  shall  prescribe  such 
regulations  (which  may  provide  rules  in 
addition  to  the  rules  contained  in 
section  414  (m)  as  may  be  necessary  to 
prevent  the  avoidance  of  any  employee 
benefit  requirement  listed  in  section 
414(m)(4l  through  the  use  of  separate 
organizations,  employee  leasing,  or 
other  arrangements.  Accordingly,  the 
regulations  under  section  414(m)  are 
prom.ulgated,  in  part,  pursuant  to  the 
authority  granted  by  section  414{o),  For 
additional  rules  that  may  relate  to 
section  414(m),  see  section  414(o)  and 
the  regulations  thereunder. 

§  1.414(n)-1     Employee  leasing. 

(a)  In  genera!  Section  414  (n)  provides 
that  under  certain  circumstances,  an 
individual  who  is  a  leased  employee 
shall  be  treated  as  an  employee  of  the 
recipient  for  purposes  of  the  employee 
benefit  requirements  listed  in  §  1.414(n}- 
3(a), 

(b)  Definitions — (1)  Leasing 
organization.  The  term  "leasing 
organization"  means  any  aggregated 
group  (as  defined  in  paragraph  (b)(6)  of 
this  section  without  regard  to  paragraph 
(b)(6)(ii)  of  this  section)  which  provides 
services  to  a  recipient  through  a  leased 
employee.  An  aggregated  group  may  be 
both  the  leasing  organization  and  the 
leased  employee,  such  as  where  a  sole 
proprietor  performs  services  for  a 
recipient  as  an  independent  contractor. 

(2)  Recipient.  The  term  "recipient" 
means  any  aggregated  group  (as  defined 
in  paragraph  (b)(6)  of  this  section)  which 
utilizes  the  services  of  a  leased 
employee. 

(3)  Person.  The  term  "person"  means 
any  individual,  sole  proprietorship,  trust, 
estate,  partnership,  association, 
company,  or  corporation.  Whether 


persons  are  related  is  determined 
pursuant  to  the  rules  of  section  144(a)(3). 

(4)  Leased  employee.  The  term 
"leased  employee"  means  any 
individual  who  provides  services  to  a 
recipient,  in  a  capacity  other  than  as  an 
employee  of  the  recipient,  in  accordance 
with  each  of  the  following  three 
requirements: 

(i)  The  services  are  provided  pursuant 
to  one  or  more  agreements  between  the 
recipient  and  one  or  more  leasing 
organizations. 

(ii)  The  individual  has  performed  such 
services  for  the  recipient  on  a 
substantially  full-time  basis  for  a  period 
of  at  least  one  year. 

(iii)  Such  services  are  of  a  type 
historically  performed,  in  the  business 
field  of  the  recipient,  by  employees. 

(For  purposes  of  this  paragraph  (b)(4), 
the  terms,  "recipient"  and  "leasing 
organization"  mean  such  person  or 
persons  that  would  constitute  a 
"recipient"  or  "leasing  organization"  if 
the  individual  were  a  leased  employee.) 
If  the  three  requirements  of  this 
paragraph  (b)  (4)  are  satisfied,  an 
individual  generally  becomes  a  leased 
employee  with  respect  to  a  recipient  as 
of  the  first  day  immediately  following 
the  end  of  the  one-year  period  specified 
in  paragraph  (b)  (4)  (ii)  of  this  section. 
However,  an  individual  may  become  a 
leased  employee  with  respect  to  a 
recipient  as  of  the  beginning  of  the  one- 
year  period  specified  in  paragraph  (b) 
(4)  (ii)  of  this  section  if  the  recipient 
elects  such  treatment  with  respect  to  all 
individuals  who  satisfy  paragraph  (b)  (4) 
(i)  and  (iii)  of  this  section.  An  mdividual 
need  not  be  an  employee  of  the  leasing 
organization  to  be  a  leased  employee. 
For  example,  an  individual  may  be  an 
independent  contractor  or  leased 
employee  with  respect  to  the  leasing 
organization. 

(5)  Agreement.  For  purposes  of 
paragraph  (b)  (4)  (i)  of  this  section,  an 
agreem.ent  between  the  recipient  and  the 
leasing  organization  includes  any 
mutual  understanding  between  the 
parties  that  the  leasing  organization  will 
provide  an  individual  or  individuals  to 
perform  services  for  the  recipient.  This 
agreement  need  not  be  in  writing.  An 
agreement  will  be  deemed  to  exist  with 
respect  to  an  individual  if  the  leasing 
organization  receives  or  is  entitled  to 
payment  from  the  recipient  in  exchange 
for  providing  the  individual  to  perform 
services  for  the  recipient. 

(6)  Aggregation  of  related  or 
aggregated  recipients.  For  purposes  of 
section  414(n)  and  the  regulations 
thereunder,  the  term  "aggregated  group" 
means — 
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(i)  All  persons  aggregated  pursuant  to 
section  414  (b),  (c),  (m).  or  (o),  and 

(ii)  All  persons  related,  in  accordance 
with  section  414  [a)(3),  to  any  person 
aggregated  under  paragraph  (b)(6)(i)  of 
this  section. 

(7)  Performance  of  services  through 
multiple  leasing  organizations.  For 
purposes  of  paragraph  (b)(4)(ii)  of  this 
section,  if  a  individual  performs  services 
for  a  recipient  pursuant  to  one  or  more 
agreements  between  the  recipient  and 
one  or  more  leasing  organizations,  all 
such  services  are  included. 

(8)  Performance  of  services  prior  to 
the  effective  date  of  section  414(nj  or 
while  covered  by  a  sa^e-harborplan. 
For  purposes  of  paragraph  (b)[4](ii)  of 
this  section,  services  performed  by  an 
individual  prior  to  the  effective  date  of 
section  414(n)  are  included.  For 
example,  assume  that  an  individual 
began  performing  services  for  a 
recipient  on  June  1. 1982.  If  by  June  1. 
1983.  the  individual  has  performed  the 
requisite  number  of  hours  of  service  for 
the  recipient,  and  the  other  requirements 
of  section  414(n){2)  are  met,  such 
individual  is  a  leased  employee  of  the 
recipient  as  of  the  first  date  on  which 
section  414ln)  applies  with  respect  to  the 
recipient.  For  purposes  of  paragraph 
(b)(4)(ii)  of  this  section,  services 
performed  by  an  individual  while 
covered  by  a  safe-harbor  plan  (as 
defined  in  paragraphs  (f)  and  (g)  of 

§  1.414(n)-2)  are  included. 

(9)  Performance  of  services  as  an 
employee.  For  purposes  of  paragraph 
(b)(4)(ii)  of  this  section,  services 
performed  at  any  time  by  an  individual 
as  an  emplovee  of  a  recipient  are 
included. 

(10)  Substantially  full-time  basis  for  a 
period  of  at  least  one  year — (i)  General 
rule.  For  purposes  of  paragraph  (b)(4)(ii) 
of  the  section,  an  individual  is 
considered  to  have  performed  services 
or  a  substantially  full-time  basis  for  a 
period  of  at  least  one  year  if  by  the  end 
of  the  individual's  initial  12-month 
period  of  performing  services  for  the 
recipient,  or  by  the  end  of  any  plan  year 
of  the  recipient  beginning  either  during 
or  after  the  individual's  initial  12-month 
period  of  performing  services  for  the 
recipient,  such  individual  is  credited 
with  either — 

(A)  At  least  1500  hours  of  service  for 
the  recipient,  or 

(B)  At  least  501  hours  of  service  for 
the  recipient  and  a  number  of  hours  of 
service  for  the  recipient  equal  to  at  least 
75  percent  of  the  median  number  of 
hours  of  service  credited  during  the 
same  period  to  individuals  who  during 
the  entire  period  perform  similar 
services  for  the  recipient  as  employees 
of  the  recipient.  Under  certain 


circumstances,  it  m.ay  be  appropriate  to 
base  the  determination  under  paragraph 
(b)(10)(i)(B)  of  this  section  on  similar 
services  performed  by  individuals  other 
than  current  employees  of  the  recipient. 
For  example,  if  no  individuals  currently 
perform  similar  services  for  the  recipient 
as  employees  of  the  recipient,  it  may  be 
appropriate  to  determine  the  median 
based  on  individuals  who  performed 
similar  services  for  the  recipient  as 
employees  of  the  recipient  in  a  prior 
plan  year.  If  the  recipient  has  plans  with 
more  than  one  plan  year,  the  recipient 
may  use  the  plan  year  of  any  plan, 
provided  such  plan  year  is  used  on  a 
consistent  basis  for  all  determinations  of 
whether  any  individual  has  performed 
services  on  a  substantially  full-time 
basis  for  a  period  of  at  least  one  year. 

(ii)  Exceptions  to  the  general  rule. 
Notwithstanding  paragraph  (b)(10)(i)  of 
this  section — 

(A)  All  individuals  credited  with  at 
least  501  hours  of  service  for  the 
recipient  during  a  period  described  in 
paragraph  (b)(10)(i)  of  this  section  may, 
at  the  option  of  the  recipient,  be 
considered  to  have  performed  services 
on  a  substantially  full-time  basis  for  a 
period  of  at  least  one  year,  and 

(B)  All  individuals  credited  with  less 
than  1,000  hours  of  service  for  the 
recipient  during  a  period  described  in 
paragraph  (b)(10)(i)  of  this  section  may. 
at  the  option  of  the  recipient,  be 
considered  to  have  not  performed 
services  during  such  period  which 
would  cause  such  individual  to  be 
considered  to  have  performed  services 
on  a  substantially  full-time  basis  for  a 
period  of  at  least  one  year. 

(C)  With  respect  to  a  period  described 
in  paragraph  (b)(10)(i)  of  this  section,  a 
recipient  may  apply  paragraph 
(10)(ii)(A)  or  (B)  of  this  section  by 
substituting  for  501  hours  of  service  or 
1,000  hours  of  service  (as  the  case  may 
be)  any  specified  number  of  hours  of 
service  between  501  and  1,000. 

(iii)  Hours  of  ser\'ice.  For  purposes  of 
this  paragraph  (b)(10),  the  term  "hours  of 
service"  has  the  same  meaning  as  the 
term  "hour  of  service"  provided  by  29 
CFR  5  2530.200b-2  under  the  general 
method  of  crediting  service  for  an 
employee.  Hours  of  service  for  the 
recipient  include  hours  of  service  for  the 
leasing  organization  during  which  no 
services  for  the  recipient  are  performed 
to  the  extent  that  such  hours  of  service 
are  attributable  to  the  recipient.  For 
example,  if  an  individual  performs 
services  for  the  recipient  totaling  900 
hours,  performs  services  for  another 
person  total  100  hours,  and  receives  paid 
sick  leave  from  the  leasing  organization 
totaling  200  hours,  hours  of  service  for 
the  recipient  includes  a  proportional 


amount  of  the  200  hours  of  paid  sick 
leave  (i.e..  180  hours).  If  one  of  the 
equivalencies  set  forth  in  29  CFR 
2530.200b-3  is  used  with  respect  to  an 
individual  for  crediting  hours  of  service, 
the  selected  equivalency  must  be 
identified,  in  writing,  pursuant  to  a 
nondiscriminatory  agreement  between 
the  leasing  organization  and  the 
recipient.  If  an  equivalency  is  used,  the 
hour  requirements  in  this  paragraph 
(b)(10)  must  be  adjusted  accordingly. 
For  example,  if  the  equivalency  in  29 
CFR  2530.200b-3  (d)(1)  based  on  hours 
worked  is  used,  the  1,000  hours 
reference  in  paragraph  (b)(10)(ii)(B)  of 
this  section  must  be  adjusted  to  870.  If 
an  equivalency  is  used  with  respect  to 
an  individual,  then  for  purposes  of 
determining  whether  such  individual, 
then  for  purposes  of  determining 
whether  such  individual  has  performed 
services  on  a  substantially  full-time 
basis  for  a  period  of  at  least  one  year, 
the  same  equivalency  must  be  used  for 
determining  the  hours  of  service  of 
employees  of  the  recipient  under 
paragraph  (b)(10)(i)(B)  of  this  section. 

(iv)  Alteration  of  plan  year.  For 
purposes  of  this  paragraph  (b){10).  rules 
similar  to  those  provided  under  29  CFR 
2530.230-2  (c)(1)  shall  apply  in  the  case 
of  an  amendment  to  alter  the  plan  year. 

(v)  Other  rules.  For  purposes  of  this 
paragraph  (b)(10).  the  Commissioner 
may  provide  additional  methods  for 
determining  hours  of  service  and  the 
application  of  paragraph  (b)(101(iv]  of 
this  section, 

(11)  Examples.  The  provisions  of  this 
paragraph  may  be  illustrated  by  the 
following  examples. 

Example  (1).  On  [uly  1. 1986.  Corporation  X 
leases  Individual  A  from  Leasing 
Organization  Y  to  perform  secretarial 
services.  Y  does  not  maintain  a  qualified 
plan.  The  median  number  of  hours  of  service 
credited  to  secretanes  who  are  employed  by 
X  throughout  the  year  is  35  hours  per  week  or 
1,820  hours  per  year.  During  the  12-mor.th 
period  ending  on  June  30. 1987.  A  is  credited 
with  1,450  hours  of  service  for  X.  A  does  not 
meet  the  first  test  of  "substantially  full-time" 
because  A  was  not  credited  with  at  least 
1,500  hours  of  service.  However.  A  does  meet 
the  second  test  for  "substantially  full-time" 
because  A  is  credited  with  a  number  of  hours 
of  service  equal  to  at  least  75  percent  of  the 
median  number  of  hours  of  service  credited 
to  employees  of  X  who  perform  secretarial 
services  throughout  the  year  (.75X1.820 
hour8  =  1.365  hours).  Therefore.  A  is  a  leased 
employee  of  X  as  of  July  1. 1967. 

Example  (2).  Individual  B  was  an  employee 
of  Corporation  X.  a  calendar  year  taxpayer, 
on  a  full-time  basis  from  January  1, 1980  until 
July  1, 1982.  On  May  1, 1964,  B  is  hired  by  and 
becomes  an  employee  of  Leasing 
Organization  Z.  Z  is  not  related  to  X.  Z  enters 
into  a  contract  with  X  to  provide  services  to 
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X.  On  May  2.  1984.  B  is  leased  to  X.  B  is  not 
an  employee  of  X,  B  is  considered  to  be  a 
leased  employee  of  X  for  purposes  of  section 
414(nl  as  of  May  2.  1984.  because  service 
performed  by  B  for  the  recipient  as  an 
employee  is  taken  into  account  for  purposes 
of  determining  whether  an  individual  has 
performed  services  on  a  substantially  full- 
time  basis  for  a  period  of  at  least  one  year. 

(12)  Historically  performed  by 
employees — (i)  In  general.  For  purposes 
of  paragraph  (b)(4)(iii)  of  this  section, 
services  are  historically  performed  by 
employees  in  a  particular  business  field 
(such  as  the  health  field)  if  it  was  not 
unusual  for  services  of  such  type  to  be 
performed  by  employees  of  persons  in 
that  particular  business  field,  in  the 
United  States,  On  September  3, 1982.  To 
the  extend  that  a  particular  business 
field  did  not  exist  on  September  3,  1982, 
whether  a  service  will  be  considered 
historically  performed  by  employees  in 
that  particular  business  field  will  be 
determined  by  analogy  to  similar 
business  fields  in  existence  on  Septemer 
3, 1982.  The  Commissioner  may  provide 
additional  guidance  as  to  what 
constitutes  a  business  field. 

(ii)  Services  actually  performed  by 
employees.  Notwithstanding  a 
determination  under  paragraph  (b|(12](i) 
of  this  section  that  it  was  unusual  for  a 
particular  service  to  be  performed  by 
employees  of  persons  in  a  particular 
business  field,  if  such  service  was  ever 
performed  by  any  employee  of  a 
particular  person  in  such  business  field, 
such  service  is  a  service  historically 
performed  by  employees  for  purposes  of 
applying  section  414(n)  to  the  aggregated 
group  of  which  that  particular  person  is 
a  part,  for  the  period  beginning  on  the 
date  such  service  was  first  performed  by 
any  employee  of  that  person  and  ending 
on  the  date  five  years  after  such  service 
is  no  longer  performed  by  any  employee 
of  that  person. 

(iii)  Examples.  The  provisions  of  this 
paragraph  may  be  illustrated  by  the 
following  examples. 

Exarr.ple  (II.  On  January  1,  1987,  Law  Firm 
X  contracts  with  Construction  Company  Y  to 
renovate  an  existing  building  that  will 
become  X's  new  law  office.  By  December  31, 
1987.  each  of  five  employees  of  Y  who  began 
performing  services  for  X  on  January  1,  1987, 
has  been  credited  with  at  least  1500  hours  of 
service  for  X.  X  has  never  had  an  employee 
perform  construction  services.  None  of  the 
five  employees  of  Y  is  a  leased  employee  of  X 
as  of  January  1.  1988.  because  it  was  unusual 
for  construction  services  to  be  performed  by 
employees  of  a  law  firm,  in  the  United  Stales, 
on  September  3, 1982. 

Example  (2).  On  September  15. 1986, 
Corporation  X.  a  textile  manufacturer, 
contracts  with  Corporation  Y.  a  construction 
firm,  to  build  a  manufacturing  plant  for  X.  By 
September  14, 1987,  each  of  15  employees  of 
Y  who  began  performing  services  for  X  on 


September  15.  1986.  is  credited  with  at  least 
1500  hours  of  service  for  X.  X  has  never  had 
an  employee  perform  construction  services. 
.None  of  the  15  employees  of  Y  is  a  leased 
employee  of  X  as  of  September  15, 1987, 
because  it  was  unusual  for  construction 
services  to  be  performed  by  employees  of  a 
textile  manufacturer,  in  the  United  States,  on 
September  3, 1982, 

(13)  Effect  on  substantially  full-time 
sen-ice — (i)  An  individual  who  at  one 
time  satisfied  the  requirements  of 
paragraph  {b)(4)(i))  of  this  section  may, 
at  the  recipients  election,  cease  to  be 
considered  to  have  satisfied  the 
requirements  of  such  paragraph  as  of 
the  end  of  the  first  year  in  which  the 
individual's  number  of  consecutive 
nonqualifying  years  equals  or  exceeds 
the  greater  of  either  five  years  or  the 
aggregate  number  of  quaiifymg  years. 

(ii)  For  purposes  of  this  paragraph 
{b)(13).  the  term  "year"  means  the 
period  described  in  paragraph  (b)(10)(i) 
of  this  section  for  determining  whether 
an  individual  has  performed  services  on 
a  substantially  full-time  basis  for  a 
period  of  at  least  one  year,  mcludmg 
periods  prior  to  the  effective  date  of 
section  414(n). 

(iii)  For  purposes  of  this  paragraph 
(b)(13),  the  term  "nonqualifying  year" 
means  a  year  during  which  an 
individual  has  less  than  501  hours  of 
service  for  the  recipient. 

(iv)  For  purposes  of  this  paragraph 
(b)(13),  the  term  "qualifying  year"  means 
each  year  other  than  a  nonqualifying 
year,  starting  with  the  first  year  in 
which  the  individual  performed  services 
on  a  substantially  full-time  basis  within 
the  meaning  of  paragraph  {b)(10)  of  this 
section, 

(v)  For  purposes  of  this  paragraph 
(b)(13),  the  definitions  and  rules  of 
paragraphs  (b)(10)(iii)  and  (b)(10)(iv)  of 
this  section  shall  apply. 

(14)  Simplified  employee  pensions. 
For  purposes  of  section  414(n)  and  the 
regulations  thereunder,  references  to  a 
"plan"  or  to  a  "qualified  plan"  of  the 
recipient  or  the  leasing  organization 
shall,  to  the  extent  appropriate,  include 
simplified  employee  pensions  under 
section  408(k). 

(15)  Treatment  of  self-employed 
individuals.  For  purposes  of  section 
414(n)  and  the  regulations  thereunder, 
the  term  "employee"  includes  a  "self- 
employed  individual"  (as  defined  in 
section  401(c)(1)). 

(16)  Highly  compensated  employees, 
etc.  For  purposes  of  section  414(n)  and 
the  regulations  thereunder,  a  leased 
employee  of  a  recipient  may  be 
considered  an  employee  of  the  recipient 
who  is  highly  compensated,  an  officer, 
or  a  shareholder.  See  §  1.414(o}-l(m). 
See  section  414(q)  for  the  definition  of 


"highly  compensated  employee"  for 
years  beginning  after  December  31. 1986 
or  later,  depending  on  the  applicable 
effective  date  for  the  particular 
employee  benefit  requirement. 

(17)  Services  performed  means 
services  performed  directly  or 
indirectly.  For  purposes  of  section  414(n) 
and  the  regulations  thereunder,  services 
performed  for  a  person  other  than  as  an 
employee  of  such  person  mean  services 
performed  directly  or  indirectly  for  such 
person. 

(c)  Effect  of  section  414(n)  on  other 
sections.  Notwithstanding  that,  pursuant 
to  section  414(n),  a  leased  employee  is 
treated  as  an  employee  of  the  recipient 
for  purposes  of  the  employee  benefit 
requirements  provided  in  section 
414(n)(3)  and  §  l,414(n)-3  (a),  a  leased 
employee  may  still  be  an  employee  of 
the  leasing  organization.  Therefore,  if  a 
leased  employee  is  an  employee  of  the 
leasing  organization,  rather  than  being 
self-employed  or  an  independent 
contractor  with  respect  to  the  leasing 
organization,  the  leased  employee  may 
be  a  participant  in  the  plans  of  both  the 
leasing  organization  and  the  recipient, 

(d)  Effect  of  section  414(nJ  on 
employee  rules — (1)  In  general.  Section 
414(n)  operates  after  the  application  of 
the  common-law  rules  relating  to  the 
determination  of  the  employer/ 
employee  relationship.  Thus,  for 
example,  an  individual  who  is  an 
employee  of  a  person  will  continue  to  be 
an  employee  of  that  person  even  though 
the  person  formally  "leases"  the 
individual  from  a  leasing  organization 
that  maintains  a  safe-harbor  plan 
described  in  section  414(n)(5),  In 
addition,  compensation  received  by 
such  an  individual  that  is  attributable  to 
services  performed  for  the  person  as  an 
employee  of  the  person  may  not  be 
considered  for  purposes  of  determining 
whether  any  plan  maintained  by  the 
leasing  organization  is  qualified 
pursuant  to  section  401. 

(2)  Determination  of  employer.  The 
determination  of  who  is  the  employer  of 
an  individual  for  purposes  of  sections 
3121.  3306.  and  3401  (relating  to 
employment  taxes  and  income  tax 
withholding)  is  not  determinative  of  who 
is  the  employer  for  purposes  of 
subchapter  D. 

(e)  Exception  for  certain  leased 
employees — (1)  In  general.  For  purposes 
of  section  414(n)  and  the  regulations 
thereunder,  an  individual  who  is  a 
leased  employee  of  a  recipient  shall  not 
be  treated  as  an  employee  of  the 
recipient  for  a  tax  year  of  the  leased 
employee  for  which  each  of  the 
following  conditions  is  satisfied: 
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(i)  The  leased  employee  provides 
services  for  the  recipient  that  require  the 
use  by  the  leased  employee  of 
substantial  operating  assets  ("required 
operating  assets").  Required  operating 
assets  are  treated  as  substantial  only  if 
the  "replacement  cost"  of  such  assets  in 
the  leased  employee's  taxable  year  of 
purchase  of  such  assets  equals  or 
exceeds  the  "applicable  amount"  for  the 
calendar  year  in  which  such  taxable 
year  of  purchase  begins. 

(.A)  For  purposes  of  this  paragraph 
(e)(l)(i),  the  "applicable  amount"  for 
calendar  years  before  1988  is  S60.000. 
The  "applicable  amount"  for  calendar 
years  after  1987  shall  be  determined  by 
the  Commissioner  by  annually  adjusting 
the  applicable  amount  for  the  prior 
calendar  year  to  take  into  account 
increases  in  the  cost  of  living.  Such 
increases  shall  be  made  in  accordance 
with  procedures  used  to  adjust  benefits 
under  section  215(i)(2)(A)  of  the  Social 
Security  Act. 

(B)  The  "replacement  cost"  of 
required  operating  assets  that  are  new 
in  the  leased  employee's  year  of 
purchase  shall  be  the  leased  employee's 
actual  cost  of  such  assets  (e.g..  the 
amount  paid  in  cash  and  other 
property),  excluding  any  taxes  paid  with 
respect  to  such  purchase. 

(C)  The  "replacement  cost"  of 
required  operating  assets  that  are 
previously  used  as  of  the  leased 
employee's  year  of  purchase  is  the  retail 
cost  in  such  year  of  purchase  of  new 
required  operating  assets  that  are 
comparable  to  the  previously  used 
required  operating  assets  actually 
purchased  by  the  leased  employee. 
Thus,  for  example,  if  a  leased  employee 
purchases  a  previously  used  required 
operating  asset  in  1987,  such  asset  will 
be  treated  as  substantial  for  purposes  of 
this  provision  if  the  retail  cost  of  a  new 
operating  asset  that  is  comparable  to  the 
previously  used  required  operating  asset 
equals  or  exceeds  the  applicable  amount 
for  1987.  The  comparability  of  a 
previously  used  asset  to  a  new  asset  is 
to  be  deterrrined  by  reference  to  all  the 
facts  and  circumstances,  including  any 
standard  and  extra  features  included 
with  the  respective  assets. 

(D)  At  the  election  of  the  leased 
employee,  the  determination  of  whether 
required  operating  assets  purchased  by 
a  leased  employee  prior  to  the  leased 
employee's  taxable  year  beginning  in 
1987  are  substantial  may  be  made  as  if 
.'^jch  assets  were  previously  used  assets 
first  purchased  by  the  leased  employee 
in  such  leased  employee's  taxable  year 
beginning  in  1987. 

(E)  The  determination  of  whether 
required  operating  assets  are  substantial 
(i.e.,  whether  the  replacement  cost  of 


such  assets  equals  or  exceeds  the 
applicable  amount  for  the  year  of 
purchase)  is  made  in  the  leased 
employee's  taxable  year  in  which  the 
assets  are  acquired  by  the  leased 
employee.  The  determination,  once 
made,  remains  in  effect  with  respect  to 
such  assets  for  as  long  as  the  leased 
employee  owns  the  assets.  Thus,  if  the 
leased  employee's  replacement  cost  of 
required  operating  assets  equals  or 
exceeds  the  applicable  amount  for  the 
year  of  purchase,  the  required  operating 
assets  will  be  treated  as  substantial  for 
the  year  of  purchase  and  for  all 
subsequent  years  that  the  leased 
employee  continues  to  own  the  assets, 
even  if  the  basis  or  value  of  the  assets 
declines  in  subsequent  years.  Similarly, 
if  required  operating  assets  are  not 
substantial  in  the  year  of  purchase,  such 
assets  will  not  be  treated  as  substantial 
for  the  year  of  purchase  or  for  any 
subsequent  year,  even  if  the  value  of 
such  assets  increases. 

(ii)  The  leased  employee's  actual  cost 
of  the  required  operating  assets  in  the 
leased  employee's  taxable  year  of 
purchase  (whether  or  not  such  assets 
are  previously  used  or  new)  equals  or 
exceeds  the  "minimum  amount"  for  the 
calendar  year  in  which  such  taxable 
year  of  purchase  begins.  For  purposes  of 
this  paragraph  (e)(l)(ii),  the  "minimum 
amount"  for  calendar  years  before  1988 
is  $10,000.  The  "minimum  amount"  for 
calendar  years  after  1987  shall  be 
adjusted  annually  in  accordance  with 
paragraph  (e)(l)(i)(A). 

(iii)  (A)  The  leased  employee  owns 
substantially  all  of  the  required 
operating  assets  used  in  the  leased 
employee's  performance  of  services  for 
the  recipient.  For  purposes  of  this 
determination,  the  ownership  interest  of 
a  leased  employee  and  his  or  her  spouse 
shall  be  aggregated.  However,  the 
ownership  interest  of  the  leased 
employee  (and  the  spouse  of  the  leased 
employee)  will  not  be  aggregated  with 
the  ownership  interest  of  any  other 
person  for  purposes  of  this 
determination.  A  leased  employee  will 
be  treated  as  owning  substantially  all  of 
the  required  operating  assets  only  if  the 
leased  emploj'ee  (and  the  spouse  of  the 
leased  employee)  own  85  percent  or 
more  of  such  assets  at  all  times  during 
the  tax  year  of  the  leased  employee.  A 
leased  employee  will  be  treated  as 
owning  the  required  operating  assets 
only  to  the  extent  that  such  leased 
employee  bears  the  full  risk  of  loss  with 
respect  to  such  assets  and  the  full 
responsibility  for  the  operating  expenses 
with  respect  to  such  assets.  The  leased 
employee  will  not  be  treated  as  bearing 
the  full  risk  of  loss  with  respect  to  such 
assets  during  a  tax  year  if  an  asset 


acquisition  loan  from  the  recipient  to  the 
leased  employee  is  outstanding  or  if  the 
recipient  is  a  guarantor  or  co-borrower 
of  an  asset  acquisition  loan  made  to  the 
leased  employee.  For  purposes  of  the 
preceding  sentence,  the  recipient 
includes  any  organization  aggregated 
with  the  recipient  under  section  414  (b), 
(c),  (m)  or  (o).  The  leased  employee  will 
not  be  treated  as  failing  to  bear  the  full 
risk  of  loss  with  respect  to  substantial 
operating  assets  merely  because  the 
leased  em.ployee  maintains  insurance 
covering  damage  to.  or  loss  of. 
substantial  operating  assets. 

(B)  For  purpose  of  paragraph 
(e)(l)(iii)(A)  of  this  section,  an  asset 
acquisition  loan  is  a  loan  any  portion  of 
the  proceeds  of  which  is  used  at  any 
time,  directly  or  indirectly,  to  acquire 
any  of  the  assets  used  by  the  leased 
employee  in  performing  services. 
Whether  any  portion  of  the  proceeds  of 
a  loan  is  used  indirectly  to  acquire  any 
assets  used  by  the  leased  employee  in 
performing  services  shall  be  determined 
from  the  facts  and  circumstances  of 
each  case. 

(C)  For  purposes  of  paragraph 
(e)(l)(iii)(A)  of  this  section,  the  leased 
employee  will  not  be  treated  as  bearing 
the  full  responsibility  for  payment  of  the 
operating  expenses  incurred  in 
performing  services  for  the  recipient  if 
the  payment  by  the  recipient  to  the 
leased  employee  is  determined  with 
reference  to  the  amount  of  such 
operating  expenses  (e.g.,  a  "cost  plus" 
arrangement). 

(iv)  Less  than  50  percent  of  the 
amount  paid  by  the  recipient  to  the 
leased  employee  is  attributable  to  the 
personal  services  of  the  leased 
employee  for  the  recipient.  This 
determination  will  be  made  by 
comparing  the  amount  paid  by  the 
recipient  to  the  leased  employee  to  the 
amount  the  recipient  would  pay  an 
employee  (that  performs  only  personal 
services  for  the  recipient)  providing  the 
same  service  to  the  recipient. 

(v)  The  leased  employee  has  no 
ownership  interest  in  the  recipient  (or  in 
any  organization  aggregated  with  the 
recipient  under  section  414  (b).  (c).  (m). 
or  (o))  at  any  time  during  the  two-tax- 
year  period  consisting  of  the  current  tax 
year  and  the  preceding  tax  year  of  the 
leased  employee.  In  determining  the 
leased  employee's  ownership  interest  in 
the  recipient  (or  in  any  organization 
aggregated  with  the  recipient  under 
section  414  (b),  (c).  (m)  or  (o)),  the 
principles  of  section  318(a)  shall  apply. 

(2)  Exception  to  general  rule. 
Notwithstanding  paragraph  (e)(1)  of  this 
section,  the  Commissioner  may  treat  a 
leased  employee  described  in  that 
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paragraph  as  an  employee  of  the 
recipient  if  the  Commissioner  considers 
such  treatment  to  be  appropnate  under 
the  facts  and  circumstances  of  the 
particular  case. 

§  1.414(n)-2    Qualified  plan  coverage  of 
leased  employees. 

(a)  Recipient's  qualified  plan — (1) 
Treatment  of  leased  employees. 

(i)  Section  414(n)  requires  that  a 
leased  employee  be  treated  as  an 
employee  of  the  recipient.  Therefore,  a 
recipient's  qualified  plan  must 
specifically  provide  how  leased 
employees  will  be  treated  under  the 
plan.  If  a  recipient's  plan  does  not 
specifically  provide  for  the  treatment  of 
leased  employees,  such  plan  will  fail  to 
qualify  under  section  401(a). 

(ii)  If  a  recipient's  qualified  plan 
covers  one  or  more  leased  employees, 
such  plan  must,  as  a  condition  of  plan 
qualification,  specifically  provide  how 
leased  employees  covered  by  a  safe- 
harbor  plan  (as  defined  under 
paragraphs  (0  and  (gj  of  this  section) 
will  be  treated  under  the  recipient's 
plan. 

(iii)  The  requirements  of  this 
paragraph  (a)(1)  must  be  satisfied 
whether  or  not  the  recipient  utilizes  the 
services  of  leased  employees. 

(2)  Participation.  Section  414(n)  does 
not  necessarily  require  that  a  leased 
employee  benefit  under  the  recipient's 
qualified  plan.  Therefore,  although  a 
leased  employee  must  be  taken  into 
account  for  purposes  of  determinini^ 
whether  the  recipient's  plan  is  qualified 
(e.g.,  whether  the  plan  meets  the 
coverage  test  of  section  410(b)  and 
otherwise  satisfies  the  requirements  of 
section  401(8)),  the  leased  employee  is 
not  required  to  benefit  under  the 
recipient  8  plan.  For  example,  assume 
that  for  1984,  Company  X  has  500 
employees  who  have  completed  one  or 
more  years  of  service.  In  addition,  X 
maintains  a  qualified  plan  in  which  400 
of  these  employees  participate.  The  plan 
requires  an  employee  to  complete  one 
year  of  service  before  participation,  but 
does  not  impose  a  minimum  age 
requirement.  Section  414(n)  requires 
that,  for  1984,  Company  X  must  treat  25 
leased  employees  as  its  employees. 
Even  if  all  of  the  25  leased  employees 
satisfy  the  service  requirement,  but  none 
of  the  25  leased  employees  is  permitted 
to  participate  under  X's  plan  for  1984, 
the  plan  will  still  benefit  76.2  percent 
(400/525)  of  X's  employees  and  thus  will 
satisfy  section  410(b).  Thus,  X's  plan  is 
not  required  to  benefit  any  of  the  25 
leased  employees  for  1984. 

(b)  Contributions,  benefits,  etc.. 
provided  ky  a  leasing  organization — (1) 
General  rule,  (i)  For  purposes  of  section 


414(n)  and  the  regulations  thereunder,  a 
leased  employee's  "interest  in  a  leasing 
organization's  qualified  plan"  (i.e.,  any 
contributions,  forfeitures,  or  benefits  of 
a  leased  err;ployee  under  a  qualified 
plan  maintained  by  a  leasing 
organization  that  are  attributable  to 
services  performed  for  a  recipient  by  the 
leased  employee)  is  treated  as  provided 
under  a  qualified  plan  of  the  recipient 
for  purposes  of  applying  the  employee 
benefit  requirements  listed  in  §  1.414(n)- 
3(a)  (except  for  paragraph  (a)(6)  of  that 
section)  to  any  qualified  plan  of  the 
recipient.  In  addition,  the  leased 
employee's  "interest  in  the  leasing 
organization"  (i.e.,  the  leased 
employee's  interest  in  the  factors 
relevant  to  contributions  or  benefits 
under  any  qualified  plan  of  the  recipient, 
such  as,  for  example,  compensation, 
service  and  accrued  benefit,  etc.)  that  is 
attributable  to  services  performed  for 
the  recipient  is  treated  as  provided  by 
the  recipient.  For  purposes  of  this 
section,  except  as  otherwise  provided, 
the  factors  relevant  to  contributions  or 
benefits  under  any  qualified  plan  of  the 
recipient  are  to  be  determined  in  a 
manner  consistent  with  the  definition  of 
such  factors  under  the  recipient's  plan 
(or  plans)  end  with  section  401(a)  (4) 
and  (5).  For  example,  the  term 
"compensation"  means  compensation 
determined  in  a  manner  consistent  with 
the  definition  of  com.pensa'ion  under  the 
recipient's  plan  (or  plans)  and  with 
section  401(a)  (4)  and  (5).  For  purposes 
of  this  section,  the  term  "compensation- 
includes  earned  income  as  defined  in 
section  401(c)(2).  See  section  414(s)  for 
the  definition  of  "compensation"  for 
years  beginning  after  December  31,  1986. 
For  purposes  of  this  section,  the  term 
"maintained",  when  used  in  the  context 
of  a  plan  maintained  by  any  person, 
means  "maintained  at  any  time", 

(ii)  The  rules  of  this  paragraph  (b)  do 
not  apply  in  a  converse  manner  to  the 
leasing  organization.  For  example, 
contributions  or  benefits  of  the  leased 
emiployee  under  a  qualified  plan 
maintained  by  the  recipient  that  are 
attributable  to  services  performed  for 
the  recipient  by  the  leased  employee, 
are  not  treated  as  provided  under  a 
qualified  plan  of  the  leasing 
organization  for  purposes  of  applying 
the  employee  benefit  requirements  listed 
in  §  l,414(n}-3(a)  to  any  qualified  plan 
maintained  by  the  leasing  organization. 

(2)  Allocation  of  contributions, 
benefits,  etc.  The  allocation  to  the 
recipient  of  the  leased  employee's 
interest  in  the  leasing  organization's 
qualified  plan  (and  the  allocation  of 
each  item  in  the  leased  employee's 
interest  in  the  leasing  organization)  is 
generally  the  ratable  portion  determined 


on  the  basis  of  the  proportion  of  the 
leased  employee's  compensation 
received  from  the  leasing  organization 
attributable  to  services  performed  for 
the  recipient  to  the  leased  employee's 
total  compensation  received  from  the 
leasing  organization.  However,  with 
respect  to  certain  items,  such  as  service 
or  contributions  based  on  a  factor  other 
than  compensation,  an  allocation  based 
on  other  factors  (such  as  hours  of 
service  with  respect  to  service)  may  be 
appropriate,  depending  on  the  facts  and 
circunrstances, 

(3)  Effect  of  allocation  on  recipient's 
qualified  plans,  (i)  Each  leased 
employee's  interest  in  a  leasing 
organization's  qualified  plan  that  is 
treated  as  being  provided  under  a 
recipient's  qualified  plan  is  treated  as 
provided  under  a  qualified  plan  of  the 
recipient  that  is  separate  from  any  of  the 
plans  actually  maintained  by  the 
recipient.  Thus,  for  example,  if  a 
recipient  has  three  leased  employees 
(one  each  from  three  separate  leasing 
organizations),  the  contributions, 
forfeitures  and  benefits  provided  to  each 
of  these  leased  employees  under  the 
qualified  plans  of  their  respective 
leasing  organizations  are  treated  as 
provided  under  three  separate  qualified 
plans  of  the  recipient. 

(ii)  A  separate  qualified  plan  for  a 
leased  employee  that  is  treated  as 
maintained  by  the  recipient  is  treated  as 
a  qualified  plan  to  the  extent  that  the 
qualified  plan  of  the  leasing 
organization  covering  the  leased 
employee  is  a  qualified  plan.  (However, 
see  §  i.414(o)-l  (b),  (c),  and  (g)  in  the 
case  of  certain  leased  ov^ners,  leased 
managers  and  inside  corporate 
directors.) 

(iii)  If  any  qualified  plan  actually 
maintained  by  the  recipient  fails  to 
satisfy  any  applicable  employee  benefit 
requirement  (other  than  section 
401(a){26)),  the  qualified  plan  actually 
maintained  by  the  recipient  may  be 
combined  with  one  or  more  of  the 
separate  qualified  plans  for  leased 
employees  that  are  treated  as 
mairitained  by  the  recipient  for  purposes 
of  satisfying  such  requirements.  Thus, 
for  example,  if  a  plan  actually 
maintained  by  a  recipient  would  satisfy 
section  410(b)  if  it  covered  one  more 
employee,  such  plan  and  any  separate 
qualified  plan  for  a  leased  employee 
that  is  treated  as  maintained  by  the 
recipient  may  be  treated  as  a  single  plan 
for  purposes  of  applying  section  410(b). 
The  plans  actually  maintained  by  the 
recipient  and  the  plans  treated  as 
maintained  by  the  recipient  must  also  be 
treated  as  a  single  plan  for  purposes  of 
applying  any  other  applicable  employee 
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benefit  requirement  to  a  plan  actually 
maintained  by  the  recipient. 

(iv)  If  a  separate  qualified  plan  is 
treated  as  maintained  by  the  recipient 
with  respect  to  a  leased  employee  and 
such  leased  employee  also  participates 
in  a  qualified  plan  actually  maintained 
by  the  recipient,  or  has  or  had  accrued 
benefit  in  any  plan  actually  maintained 
by  the  recipient,  then  the  leased 
employee's  interest  in  the  leasing 
organization's  qualified  plan  is  to  be 
treated  as  provided  to  the  leased 
employee  under  the  plan  actually 
maintained  by  the  recipient  for  purposes 
of  determining  whether  a  plan  actually 
maintained  by  the  recipient  satisfies  the 
applicable  employee  benefit 
requirements.  See  paragraph  (b)(l)(i)  of 
this  section  with  respect  to  the  term 
"interest  in  a  leasing  organization's 
qualified  plan".  For  example,  if,  with 
respect  to  a  leased  employee,  the  total 
of  the  benefits  provided  under  a  leasing 
organization's  qualified  plan  that  are 
treated  as  provided  under  a  separate 
qualified  plan  of  the  recipient  and  the 
benefits  provided  under  a  plan  actually 
maintained  by  the  recipient  exceed  the 
applicable  section  415  limits,  the  plan 
actually  maintained  by  the  recipient  will 
be  treated  as  failing  to  satisfy  section 
415. 

(4)  Example.  The  provisions  of  this 
paragraph  may  be  illustrated  by  the 
following  example: 

Example.  Individual  A  is  an  employee  of 
Leasing  Organization  X.  X  leases  A  to 
Company  Y  under  an  agreement.  A  performs 
services  for  Y  on  a  substantially  full-time 
basis  for  a  period  of  more  than  one  year.  X 
maintains  a  qualified  defined  contribution 
plan  that  is  not  a  safe-harbor  plan.  Y 
maintains  a  qualified  defined  contribution 
plan  and  pursuant  to  section  414  (n).  Y  must 
treat  A  as  its  employee.  Y  determines  that  95 
percent  of  A's  total  compensation  received 
from  or  on  behalf  of  X  is  attributable  to  the 
performance  of  services  for  Y.  Based  on  the 
amount  of  As  compensation  attributable  to 
A's  performance  of  services  for  Y,  A  Is  not  a 
highly  compensated  employee  of  Y.  As  a 
result  of  A  not  participating  in  Y's  qualified 
plan.  Ys  qualified  plan  does  not  satisfy  the 
coverage  requirements  of  section  410(b).  For 
purposes  of  determining  the  contributions  of 
benefits  that  Y  must  provide  under  its  plan  on 
behalf  of  A  in  order  for  Ys  plan  to  satisfy 
section  410(b)  and  401(a)(4).  Y  may  treat  95 
percent  of  the  contributions  (including 
employee  contributions)  and  forfeitures  on 
behalf  of  A  under  X's  plan,  as  being  provided 
under  a  separate  plan  maintained  by  Y.  If  the 
contributions  and  forfeitures  treated  as 
provided  to  A  under  a  separate  plan 
maintained  by  Y  are  comparable  to  the 
contributions  and  forfeitures  provided  to  Ys 
employees  under  Ys  plan,  then  Ys  plan  may 
satisfy  section  410(b)  and  401(a)(4)  even 
though  A  is  provided  with  no  additional 
contributions  of  forfeitures  under  Y's 
qualified  plan. 


(c)  Deductions.  Compensation  (as 
defined  for  purposes  of  section  404]  of  a 
leased  employee  attributable  to  services 
performed  for  a  recipient  is  considered 
compensation  for  purposes  of 
determining  the  recipient's  deduction 
under  section  404.  The  deduction  for 
contributions  shall  be  available, 
however,  only  to  the  organization  that 
actually  made  the  contribution. 
Therefore,  even  though  contributions  by 
the  leasing  organization  that  are 
attributable  to  services  performed  for 
the  recipient  are  treated  as  provided  by 
the  recipient,  the  recipient  may  not 
deduct  the  contributions  made  by  the 
leasing  organization.  The  leasing 
organization  and  the  recipient,  however, 
may  independently  determine  their 
deductions  under  section  404  with 
respect  to  a  leased  employee  even 
though  this  results  in  the  same 
compensation  being  used  by  both  the 
leasing  organization  and  the  recipient. 

(d)  y'eors  of  service.  For  purposes  of 
both  participation  and  vesting,  with 
respect  to  a  plan  of  the  recipient,  the 
entire  period  for  which  an  employee  or  a 
leased  employee  has  performed  servces 
for  the  recipient  must  be  taken  into 
account  in  accordance  with  section 
414(n)(4).  including  periods  of  service 
before  the  effective  date  of  section 
414(n),  periods  of  service  during  which 
the  individual  is  covered  by  a  safe- 
harbor  plan  (as  defined  in  paragraphs  (f) 
and  (g)  of  this  section),  periods  of 
service  during  which  the  individual  is  an 
employee  of  the  recipient,  and  periods  of 
service  during  which  the  individual 
would  be  a  leased  employee  but  for  the 
requirements  of  §  1.414(n)-l(b)(4)(ii). 
The  service  of  an  individual  who  is  not 
an  employee  of  the  recipient  shall  be 
determined  under  the  rules  of  the 
recipient's  plan  for  computing  years  of 
service,  including  any  plan  rules  relating 
to  the  break-in-service  rules  of  sections 
410(a)(5)  and  411(a)(6).  For  example,  if  a 
leased  employee  began  performing 
services  for  the  recipient  on  January  1. 
1981.  the  leased  employee's  service  for 
participation  and  vesting  purposes  will 
be  considered  to  have  commenced  on 
January  1, 1981.  However,  because  the 
individual  does  not  become  a  leased 
employee  until  January  1, 1984  (in  the 
case  of  a  recipient  with  respect  to  which 
section  414(n)  applies  on  January  1, 
1984),  such  leased  employee  need  not  in 
any  case  begin  to  participate  in  the  plan 
until  January  1, 1984.  Therefore,  section 
414(n)  does  not  require  the  recipient  to 
provide  retroactive  benefits  for  the 
leased  employee  for  years  of  service 
prior  to  the  effective  date  of  section 
414(n). 

(e)  Coverage  precluded  for  part-time 
individuals'— (1)  General  rule.  Any 


individual  who  is  not  a  leased  employee 
because  such  individual  has  not  met  the 
initial  service  requirement  of  §  1.414(n)- 
l(b)(4)(ii).  may  not  be  treated  as  a 
leased  employee  of  the  recipient. 
Further,  even  though  an  individual  has 
satisfied  the  initial  service  requirement 
of  such  paragraph,  such  an  individual 
may  not  be  treated  as  a  leased  employee 
of  the  recipient  in  any  nonqualifying 
year  (as  defined  in  S  1.414(n)-(bj(13)). 

(2)  Inadvertent  coverage.  In  a  case 
where  a  recipient's  plan  inadvertently 
covers  an  individual  who  would  be  a 
leased  employee  but  for  the  fact  that 
such  individual  has  not  met  the  service 
requirement  of  §  1.414(n)-l(b)(4)(ii).  or 
who  would  be  a  leased  employee  at  the 
time  of  coverage  but  for  the  fact  that  the 
coverage  occurs  during  a  nonqualifying 
year,  the  recipient's  plan  will  not  be 
denied  qualification  merely  becaue  it 
covered  a  nonemployee. 

(f)  Special  rules  for  ser\-ices 
performed  after  December  31,  1986 — (1) 
Safe-harbor  plan.  Except  as  otherwise 
provided,  the  rules  of  section  414(n) 
shall  apply  to  a  leased  employee  with 
respect  to  service  provided  by  the 
leased  employee  as  an  employee  of  the 
leasing  organization  if  the  requirements 
of  this  paragraph  (f)(1)  are  met  with 
respect  to  contributions  and  benefits 
provided  by  the  leasing  organization  for 
such  leased  employee  as  an  employee  of 
the  leasing  organization.  In  order  for  the 
requirements  of  this  paragraph  (f)(1)  to 
be  met.  the  leased  employee  must  be 
covered  by  a  safe-harbor  plan.  i.e..  a 
qualified  money  purchase  pension  plan 
maintained  by  the  leasing  organization 
that  provides  the  following: 

(i)  Except  as  provided  in  paragraph 
(f)(2)  of  this  section,  each  employee  of 
the  leasing  organization  must  be  a  plan 
participant  on  the  later  of  the  date  such 
employee  first  becomes  an  employee  of 
the  leasing  organization,  or  the  effective 
date  of  this  paragraph  (f).  whether  or  not 
such  employee  is  a  leased  employee  on 
that  date, 

(ii)  Contributions  to  the  plan  on  behalf 
of  all  participants  must  have  always 
been  and  must  currently  be  at  a  rate  not 
less  than  10  percent  of  the  employee's 
compensation  (as  defined  in  section 
414(q)(7)).  whether  or  not  such 
compensation  is  attributable  to  the 
performance  of  services  for  a  recipient, 
whether  or  not  such  employee  is  an 
employee  of  the  leasing  organization  on 
any  specified  date  during  the  year,  and 
regardless  of  the  number  of  hours  of 
service  performed  by  the  employee  for 
the  leasing  organization.  The 
requirement  of  this  paragraph  (f)(l)(ii)  is 
deemed  satisfied  with  respect  to  periods 
prior  to  the  effective  date  of  this 
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paragraph  (f)  if,  for  such  periods,  ihe 
requirements  of  paragraph  (g)  are 
satisfied.  The  requirement  of  this 
paragraph  (f)(l)lii)  is  not  satisfied  if 
either  the  contribution  rate  is  reduced 
due  to  integration  or  any  other  factor 
below  10  percent  or  contributions  to  the 
plan  are  not  made  within  the  period 
provided  by  section  412(c)(10). 
Contributions  must  be  made  for  all 
compensation  without  regard  to  any  age 
or  ser\ice  requirement. 

(iii)  An  employee's  rights  to.  or 
derived  from,  employer  contributions 
under  the  plan  must  be  immediately 
nonforeitable  in  accordance  with 
section  411(a).  In  addition,  an 
employee's  rights  to,  or  derived  from, 
employer  contributions  must  be 
disregarded  for  purposes  of  applymg 
section  411(a)  to  other  contnbutions  or 
benefits.  The  requirement  or  this 
paragraph  (f)(l)(iii)  is  not  satisfied  if 
righs  are  conditioned  in  any  manner  not 
permitted  by  section  411(a)  (without 
regard  to  section  411(a)(3)]  with  regard 
to  amounts  required  to  be  nonforfeitable 
under  such  section,  including 
requirements  relating  to  either 
completion  of  a  year  of  service  or 
employment  on  a  speicific  date. 

(iv)  A  safe-harbor  plan  must  be  a 
qualified  plan  pursuant  to  section  401(a) 
and,  therefore,  must  satisfy  the  coverage 
rules  of  section  410(b)  and  the 
nondiscrimation  rules  of  section 
401fa)(4),  taking  into  account  ail 
employees  of  the  leasing  organization, 
including  employees  leased  to 
recipients.  A  safe-harbor  plan 
maintained  by  the  leasing  organization 
must  take  into  consideration,  for 
purposes  of  section  401(a),  all  of  the 
leased  employee's  service  for  the  leasing 
organization  as  an  employee  of  the 
leasing  organization  (including  penods 
during  which  the  employee  was  leased 
by  the  leasing  organization  to  a 
recipient)  and  all  compensation  with 
respect  to  such  services  of  the  leased 
employees. 

(2)  Exceptions  to  coverage 
requirements.  All  employees  of  a  leasing 
organization  must  be  participants  in  a 
safe-harbor  plan  maintained  by  the 
leasing  organization  other  than  (i) 
employees  who  during  the  plan  year 
perform  substantially  all  of  their 
services  for  the  leasing  organization 
(and  not  for  recipients),  and  (ii) 
employees  whose  compensation  (as 
deafined  in  section  414(q)(7))  from  the 
leasing  organization  is  less  than  Sl.OOO 
during  the  plan  year  and  during  each  of 
the  three  prior  plan  years.  (Employees 
described  in  paragraphs  (f](2)(i)  and 
(f)(2)(ii)  of  this  section  may  be  required 
to  be  participants  in  the  safe-harbor 


plan  or  another  plan  of  the  leasing 
organization  under  another  section  of 
Subchapter  D  (such  as  section  410).)  For 
purposes  of  this  pardgraph  (0(2).  an 
employee  is  not  considered  to  perform 
substanti.iily  all  of  his  se-f-vices  for  the 
leasing  organization  (and  not  for 
recipients)  dunng  a  plan  year  if  during 
such  year  more  than  15  percent  of  such 
employees  total  service  (based  on  hours 
of  service,  as  defined  in  29  CFR 
§  2530.200b-2)  with  respect  to  the 
leasing  organization  is  either  performed 
on  the  premises  of  one  or  more 
recipients  or  is  performed  for  one  or 
more  recipients.  Services  performed  for 
a  leasing  organization  that  are 
necessary  to  support  the  work  of  other 
individuals  for  recipients  are  considered 
serv  ices  performed  for  recipients.  An 
example  of  services  that  are  not 
performed  for  any  recipient  is  services 
performed  to  develop  advertising  for  the 
leasing  organization. 

(3)  Application  of  section  414(n}  to  a 
leased  employee  notwithstanding  the 
existence  of  a  safe-harbor  plan,  (i) 
.Notwithstanding  anything  in  this 
paragraph  (f)  to  the  contrarj',  the  rules  of 
section  414|n)  (other  than  subsection 
(n)(5)  shall  apply  to  a  leased  employee  if 
such  leased  employee  is  covered  under 
any  qualified  plan  of  the  recipient  or  if 
any  qualified  plan  of  the  recipient  relies 
on  the  participation  of  the  leased 
employee  in  a  safe-hai-bor  plan  in  order 
to  satisfy  the  requirements  of  section 
410(b). 

(ii)  Notwithstanding  anything  in  this 
paragraph  (f)  to  the  contrary,  the  rules  of 
section  414(n)  (other  than  subsection 
(n)(5))  shall  apply,  with  respect  to 
§  1.414(n)-3(a)  (5)  and  18),  to  a  leased 
employee  who  has  an  accrued  benefit 
under  any  qualified  plan  of  the  recipient. 

(4)  Application  of  section  414(n)  to  a 
leased  employee  notwithstanding  the 
existence  of  a  safe-harbor  plan  where  a 
significant  percentage  of  recipient's 
workforce  is  comprised  of  leased 
individuals,  (i)  .Notwithstanding 
anything  in  this  paragraph  (f)  to  the 
contrary,  the  mips  of  section  414(n) 
(other  than  subsection  (n)(5))  shall  apply 
to  a  leased  employee  if  leased 
individuals  constitute  more  than  20 
percent  of  the  recipient's  nonhighly 
compensated  workforce  for  the  plan 
year  of  a  plan  maintained  by  the 
recipient. 

(ii)  Nonhighly  compensated 
workforce.  The  term  "nonhighly 
compensated  workforce"  means  the 
total  number  of  individuals  (other  than 
highly  cximpensated  employees)  who  are 
either  (A)  employees  of  the  recipient  or 
(B)  leased  Indlv^duals. 


(iii)  Highly  compensated  employee. 
The  term  "highly  compensated 
employee"  has  the  meaning  given  such 
term  by  section  414{q), 

(iv)  Leased  individual.  For  purposes  of 
this  paragraph  (0(4).  the  term  "leased 
individual"  means  an  individual  who 
(A)  during  the  plan  year  of  a  plan 
maintained  by  a  recipient  performs  any 
serv  ices  for  a  recipient  other  than  as  an 
employee  of  the  recipient  and  (B)  for 
such  plan  year  would  (without  regard  to 
this  paragraph  (f))  be  a  leased  employee 
with  respect  to  the  recipient  if  all 
services  performed  by  such  individual 
for  the  recipient  during  the  plan  year 
and  all  prior  years  were  performed  other 
than  in  the  capacity  of  an  employee  of 
the  recipient.  The  fact  that  an  individual 
may  also  perform  services  as  an 
employee  of  the  recipient  during  the 
plan  year  or  a  prior  year  does  not  affect 
his  status  as  a  leased  individual, 

(v)  Employee  of  the  recipient.  For 
purposes  of  paragraph  (n(4)(ii)  of  this 
section,  the  term  "employee  of  the 
recipient"  means  any  individual  who  (A) 
during  the  plan  year  of  a  plan 
maintained  by  a  recipient  performs 
services  for  the  recipient  only  in  the 
capacity  of  an  employee  of  the  recipient, 
and  (B)  would  be  a  leased  individual  if 
any  of  such  services  were  performed 
other  than  in  the  capacity  of  an 
employee. 

(vi)  Recipient.  For  purposes  of  this 
paragraph  (f)(4).  the  term  "recipient"  has 
the  same  meaning  as  in  paragraphs 
(b)(2)  and  (b)(6)  of  §  1.414(n)-l.  except 
that  "leased  individuals"  is  substituted 
for  "leased  employee", 

(vii)  Inapplicability  of  certain 
paragraphs  of§  J.414  (o}-l  to  this 
paragraph  (f)(4).  The  provisions  of 
paragraph  {f)(4)  of  this  section  are  to  be 
applied  without  regard  to  the  provisions 
of  paragraphs  (b),  (c),  and  (g)  of 
§  1.414(o)-l.  Therefore,  for  purposes  of 
paragraphs  (f)(4)(iv)  and  (f)(4)(v)  of  this 
section,  and  notwithstanding  anything 
to  the  contrary  in  paragraphs  (b),  (c), 
and  (g)  of  §  1.414(o)-l.  services 
performed  by  an  individual  other  than 
as  an  employee  of  a  recipient  are  not 
considered  services  performed  by  an 
employee  of  a  recipient. 

(5)  Effective  dates — (i)  In  general,  the 
safe-harbor  plan  provisions  of  this 
paragraph  [t\  apply  to  services 
performed  after  December  31, 1986. 

(ii)  If  a  leasing  organization  has  a 
safe-harbor  plan  that  satisfies  paragraph 
(g)  of  this  section  for  a  plan  year 
beginning  prior  to  January  1.  1987.  the 
following  rules  apply,  The  plan  must 
satisfy  paragraph  (g)  of  this  section  for 
plan  years  beginning  pnor  to  January  1, 
1987,  The  plan  must  be  amended  by  the 
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end  of  the  first  plan  year  beginning  after 
December  31,  1988,  effective  for  all  plan 
years  beginning  after  December  31.  1986, 
to  comply  with  the  requirements  of 
paragraph  (f)  of  this  section.  Prior  to  any 
amendment  to  comply  with  paragraph 
(H  of  this  section,  the  plan  must  in 
operation  comply  with  paragraph  (f)  of 
this  section  for  all  plan  >ears  beginning 
after  December  31,  1986. 

(iii)  Paragraph  (n(5)(ii]  of  this  section 
shall  no!  apply  with  respect  to  a  leasing 
organizatian  with  a  safe-harbor  plan  (in 
accordance  with  paragraph  (g)  of  this 
section)  on  (Insert  date  this  document  is 
filed  with  the  Federal  Register]  if  the 
leasing  organization,  after  such  date, 
changes  the  plan  year  of  its  safe-harbor 
plan  or  establishes  another  plan  so  that 
the  period  that  it  is  subject  to  paragraph 
(g)  of  this  section  would  be  longer. 

(iv)  .Notwithstanding  paragraph 
(f)(5)(ii)  of  this  section,  paragraph  (0(4) 
of  this  section  applies  to  a  recipient  for 
plan  years  beginning  after  December  31, 
1906.  If  a  recipient  mairJains  plans  with 
more  than  one  plan  year,  paragraph 
(0(4)  applies  to  the  recipient  as  of  the 
plan  year  beginning  closest  to  and  after 
December  31,  1986. 

(v)  For  safe-harbor  plan  provisions 
that  apply  to  services  performed  before 
the  effectiv  e  date  of  this  paragraph  (f), 
see  paragraph  (g)  of  this  section. 

(g)  Special  rules  for  services 
performed  before  January  1.  1987 — (1) 
Safe-harbor  plan.  Except  as  otherwise 
provided,  the  rules  of  section  414(n) 
shall  not  apply  to  a  leased  employee 
with  respect  to  service  provided  by  the 
leased  employee  to  a  recipient  as  an 
employee  of  the  leasing  organization  if 
the  requirements  of  this  paragraph  (g)(1) 
are  met  with  respect  to  contributions 
and  benefits  provided  by  the  leasing 
organization  for  such  leased  employee 
as  an  employee  of  the  leasing 
organization.  In  order  for  the 
requirements  of  this  paragraph  (g)(1)  to 
be  met.  the  leased  employee  must  be 
covered  by  a  safe-habor  plan,  i.e.,  a 
qualified  money  purchase  pension  plan 
maintained  by  the  leasing  organization 
that  provides  the  following: 

(i)  The  leased  employee  must  become 
d  plan  participant  on  and  after  the  start 
of  the  first  12-month  period  used  to 
determine  if  the  employee  is  a  leased 
employee  under  section  414(n)  with 
respect  to  the  recipient. 

(li)  Contributions  to  the  plan  on  behalf 
of  the  leased  employee  must  have 
always  been  (on  and  after  the  effective 
date  of  this  paragraph  (g))  and  must 
currently  be  at  a  rate  not  less  than  TVt 
percent  of  the  leased  employee's 
compensation  (as  defined  in  §  1.415- 
2(d)),  whether  or  not  such  compensation 


is  attributable  to  the  performance  of 
services  for  a  recipient,  whether  or  not 
such  employee  is  an  employee  of  the 
leasing  organization  on  any  specified 
date  during  the  year,  and  regardless  of 
the  number  of  hours  of  service 
performed  by  the  employee  for  the 
leasing  organization.  The  requirement  of 
this  paragraph  (g)(l)(ii)  is  not  satisfied  if 
either  the  contribution  rate  is  reduced 
due  to  integration  or  any  other  factor 
below  7V2  percent  or  contributions  to 
the  plan  are  not  made  within  the  period 
provided  by  section  412(c)(10). 
Contributions  must  be  made  for  all 
compensation  without  regard  to  any  age 
or  service  requirement. 

(iii)  The  leased  employee's  rights  to, 
or  derived  from,  employer  contributions 
under  the  plan  must  be  immediately 
nonforfeitable  in  accordance  with 
section  411(a).  In  addition,  the  leased 
employee's  rights  to,  or  derived  from, 
such  employer  contributions  must  be 
disregarded  for  purposes  of  applying 
section  411(a)  to  other  contributions  or 
benefits.  The  requirements  of  this 
paragraph  (g)(l)(iii)  is  not  satisfied  if 
rights  are  conditioned  in  any  manner  not 
permitted  by  section  411(a)  (without 
regard  to  section  411(a)(3))  with  regard 
to  amounts  required  to  be  vested  under 
such  section,  including  requirements 
relating  to  either  completion  of  a  year  of 
service  or  employment  on  a  specific 
date. 

(iv)  A  safe-harbor  plan  must  be  a 
qualified  plan  pursuant  to  section  401(a) 
and,  therefore,  must  satisfy  the  coverage 
rules  of  section  410(b)  and  the 
nondiscrimination  rules  of  section 
401(a)(4),  taking  into  account  all 
employees  of  the  leasing  organization, 
including  employees  leased  to 
recipients.  A  safe-harbor  plan 
maintained  by  the  leasing  organization 
must  take  into  consideration,  for 
purposes  of  section  401(a),  all  of  the 
leased  employee's  service  for  the  leasing 
organization  as  an  employee  of  the 
leasing  organization  (including  periods 
during  which  the  employee  was  leased 
by  the  leasing  organization  to  a 
recipient)  and  all  compensation  with 
respect  to  such  services  of  the  leased 
employee. 

(2)  Coverage  of  leased  employees.  A 
safe-harbor  plan  maintained  by  a 
leasing  organization  need  not  cover 
every  employee  of  the  leasing 
organization  or  every  leased  employee 
who  is  an  employee  of  the  leasing 
organization.  (Any  recipient  who  utilizes 
the  services  of  a  leased  employee  not 
covered  by  a  safe-harbor  plan,  however, 
must  treat  such  employee  as  the 
recipient's  employee  for  purposes  of  the 


employee  benefit  requirements  listed  in 
§  1.414(n)-3(aj.) 

(3)  Application  of  section  414(n)  to  a 
leased  employee  notwithstanding  the 
existence  of  a  safe-harbor  plan — (i) 
Notwithstanding  anything  in  this 
paragraph  (g)  to  the  contrary,  the  rules 
of  section  414(n)  (other  than  subsection 
(n)(5))  shall  apply  to  a  leased  employee 
if  such  leased  employee  is  covered 
under  any  qualified  plan  of  the  recipient 
or  if  any  qualified  plan  of  the  recipient 
relies  on  the  participation  of  the  leased 
employee  in  a  safe-harbor  plan  in  order 
to  satisfy  the  requirements  of  section 
410(b). 

(ii)  Notwithstanding  anything  in  this 
paragraph  (g)  to  the  contrary,  the  rules 
of  section  414(n)  (other  than  subsection 
(n)(5))  shall  apply,  with  respect  to 
§  1.414(n)-3(a)  (5)  and  (8),  to  a  leased 
employee  who  has  an  accrued  benent 
under  any  qualified  plan  of  the  recipient. 

(4)  Effective  dates,  (i)  In  general,  the 
safe-harbor  plan  provisions  of  this 
paragraph  (g)  apply  to  services 
performed  after  the  effective  date  of 
section  414(n)  (see  paragraph  (c)  of 

§  1.414(n)-3).  The  safe  harbor  plan 
provisions  of  this  paragraph  (g)  shall 
cease  to  apply  as  of  the  effective  date  of 
the  safe-harbor  plan  provisions  of 
paragraph  (f)  of  this  section. 

(ii)  In  a  case  where  a  leasing 
organization  adopts  a  safe-harbor  plan 
(in  accordance  with  this  paragraph  (g)) 
by  the  end  of  its  first  plan  year 
beginning  after  December  31. 1983,  that 
is  effective  as  of  the  beginning  of  such 
plan  year  and  such  plan  year  begins 
before  1985,  then,  with  respect  to  the 
leasing  organization,  section  414(n)  will 
not  apply  to  a  recipient  for  any  interim 
period  between  the  beginning  of  the 
recipient's  first  plan  year  beginning  in 
the  recipient's  fii^t  tax  year  beginning 
after  December  31, 1983.  and  the 
beginning  of  such  plan  year  of  the 
leasing  organization. 

(iii)  Paragraph  (g)(4)(ii)  of  this  section 
shall  not  apply  to  an  individual  if,  during 
any  interim  period,  the  recipient  covers 
such  individual  under  a  qualified  plan 
and  such  individual  would  be  a  leased 
employee  but  for  paragraph  (g)(4)(ii)  of 
this  section, 

(iv)  Paragraph  (g)(4)(ii)  of  this  section 
shall  not  apply  to  an  individual  with 
respect  to  paragraphs  (a)(5)  or  (a)(8)  of 
§  1.414(n)-3  if  such  individual  would  be 
a  leased  employee  but  for  paragraph 
(g)(4)(ii)  of  this  section  and  such 
individual  had,  during  or  prior  to  any 
interim  period,  an  accrued  benefit  under 
a  qualified  plan  of  the  recipient. 
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§  1.414(n)-3    Empfoyee  benefit 
requirements,  recordkeeping,  and  eftective 
dates. 

(a)  In  general.  Except  ss  otherwise 
provided,  a  leased  employee  shall  be 
treated  as  an  employee  of  the  recipient 
for  purposes  of  the  following  employee 
benefit  requirements: 

(1)  Section  401(a)  (relating  to  the 
exclusive  benefit  rule): 

(2)  Sections  401{a){3l  and  410  (relating 
to  minimum  participation  requirements); 

(3)  Section  401(a)(4)  (requiring  that 
contributions  or  benefits  do  not 
discriminate  in  favor  of  employees  who 
are  officers,  shareholders,  or  highly 
compensated); 

(4)  Sections  401(a)(7)  and  411  (relating 
to  minimum  vesting  standards); 

(5)  Sections  401(a)(16]  and  415 
(relating  to  limitations  on  contributions 
and  benefits); 

(6)  Section  404  (relating  to  deductions 
for  contributions); 

(7)  Section  408(k)  (relating  to 
simplified  employee  pensions);  and 

(8)  Section  416  (relating  to  top-heavy 
plans). 

(b)  Recordkeeping  requirements — (1) 
General  rule.  Except  as  othewise 
provided  in  this  paragraph  (b),  a 
recipient  must  maintain  employment 
records  of  sufficient  detail  to  determine 
whether,  and  to  what  extent,  individuals 
who  provide  services  to  the  recipient  are 
leased  employees. 

(2)  Recordkeeping  exception — (i)  In 
general  A  recipient  shall  be  excepted 
from  the  recordkeeping  requirements 
described  in  paragraph  (b)(1)  of  this 
section  in  a  plan  year  if,  for  such  plan 
year  and  each  previous  plan  year 
commencing  with  the  first  plan  year 
beginning  on  or  after  the  date  section 
414(n)  is  effective  with  respect  to  the 
recipient,  the  requirements  of  this 
paragraph  {b)(2)  are  satisfied.  If  a 
recipient  maintains  plans  with  more 
than  one  plan  year,  the  first  plan  year 
beginning  on  or  after  the  dale  section 
414(n)  is  effective  with  respect  to  the 
recipient  shall  be  the  plan  year 
commencing  closest  to  the  date  section 
414(n)  is  effective  with  respect  to  the 
recipient.  Should  the  recipient 
subsequently  amend  such  plan  year  or 
change  to  a  different  plan  year  for 
purposes  of  this  paragraph  (b)(2).  rules 
similar  to  those  provided  under  29  CFR 
2530.203-2(c)(l)  shall  apply. 

(ii)  Exception  requirements.  If  the 
following  three  conditions  are  satisfied, 
a  recipient  will  have  satisfied  the 
requirements  of  this  paragraph  (b)(2). 

(A)  All  of  the  recipient's  qualified 
plans  specifically  provide  that  leased 
employees  are  not  eligible  to  participate 
in  such  plans. 


(B)  No  qualified  plan  of  the  recipient 
is  a  top-heavy  plan  as  defined  in  section 
416(g). 

(C)  The  number  of  leased  persons 
providi.ig  services  to  the  recipient 
during  the  recipient's  plan  year  is  less 
than  five  percent  of  the  number  of 
employees  (excluding  leased  persons 
and  highly  compensated  employees 
within  the  meaning  of  section  414(q)) 
covered  by  a  qualified  plan  of  the 
recipient  at  any  time  during  such  plan 
year.  An  individual  is  a  leased  person 
for  purposes  of  this  paragraph 
(b)(2)(ii)(C)  if- 

[1]  During  the  plan  year  the  individual 
performs  any  services  for  a  recipient 
other  than  as  an  employee  of  the 
recipient,  with  respect  to  which  the 
requirements  of  §  I.414(n}-1  (b)(4)(i)  and 
(b)(4)(iii)  are  satisfied, 

[2)  The  individual  is  credited  with  at 
least  1500  hours  of  service  for  the 
recipient  during  the  plan  year,  including 
ser\ice  perform.ed  as  an  employee  of  the 
recipient  and  in  any  other  capacity,  and 

(3)  The  individual  either  is  not 
covered  under  a  qualified  plan  of  the 
recipient  as  an  employee  of  the  recipient 
at  any  tim.e  dunng  such  plan  year  or  the 
individual  performs  at  least  501  hours  of 
service  for  the  recipient  during  the  plan 
year  other  than  as  an  employee  of  the 
recipient. 

For  purposes  of  this  paragraph 
(b)(2)(ii)(C),  the  term  "hour  of  service" 
has  the  same  meaning  as  the  term  "hour 
of  service  '  provided  by  29  CFR 
2530.200b-2  under  the  general  method  of 
crediting  service  for  an  employee.  If  one 
of  the  equivalencies  set  forth  in  29  CFR 
2530.200b-3  is  used  with  respect  to  an 
individual  for  crediting  hours  of  service, 
such  equivalency  must  be  used  on  a 
reasonable  and  consistent  basis  and  the 
1500-hour  and  500-hour  requirements 
must  be  adjusted  accordingly  (as  under 
§  1.414(n}-l(b)(10)(iii)).  With  respect  to 
determining  whether  an  individual 
satififies  the  1500-hour  requirement, 
reasonable  approximations  may  be 
made.  For  example,  a  recipient  generally 
need  not  check  whether  an  individual 
who  worked  less  than  1500  hours  at  one 
division  also  worked  at  another 
geographically  separate  division,  unless 
such  checking  would  be  reasonable 
under  the  circumstances  (such  as  in  the 
case  where  the  recipient  transfers  the 
individual).  Also,  a  recipient  may,  in 
determining  whether  an  individual 
satisfies  the  1500-hour  requirement,  rely 
on  records  maintained  by  the  leasing 
organization  or  leasing  organizations 
providing  the  services  of  such 
individual,  except  where  the  recipient 
has  reason  to  believe  that  such  records 
are  not  accurate.  A  recipient  must  add 
together  all  service  performed  for  the 


recipient  by  the  individual  as  an 
employee  of  the  recipient  and  through 
all  leasing  organizations.  In  addition,  if 
with  respect  to  a  recipient,  the 
determination  of  the  precise  number  of 
leased  persons  would  be  unreasonably 
burdensome  due  to  the  large  numbers 
involved,  the  recipient  may  rely  on  a 
statistically  valid  sample  performed  by 
an  independent  third  party  to  estimate 
the  number  of  leased  persons.  The 
Commissioner  may  provide  additional 
methods  for  determining  the  number  of 
leased  persons  with  respect  to  a 
recipient. 

(3)  An  individual's  entitlement  to 
treatment  as  a  leased  employee,  (i)  At 
the  option  of  the  recipient,  individuals 
will  not  be  entitled  to  treatment  as 
leased  employees  unless  such 
individuals  provide  to  the  recipient 
satisfactorj'  evidence  of  entitlement  to 
such  treatment. 

(ii)  This  paragraph  (b)(3)  shall  apply 
only  with  respect  to  an  individual's 
period  of  service  with  a  recipient  prior 
to  and  during  those  plan  years  of  the 
recipient  for  which  the  recipient 
qualified  for  the  recordkeeping 
exception  described  in  paragraph  (b)(2) 
of  this  section. 

(c)  Section  414(n)  effective  dates — (1) 
In  general.  The  provisions  of  section 
414(n)  are  effective  for  tax  years  of 
recipients  beginning  after  December  31, 

1983.  If  persons  included  in  a  recipient 
have  different  tax  years,  the  provisions 
of  section  414(n)  are  effective  with 
respect  to  the  entire  recipient  for  the  tax 
year  beginning  closest  to  January  1. 

1984.  Therefore,  the  provisions  of 
section  414(n)  apply  to  plan  years 
beginning  during  and  after  such  first  tax 
year  of  a  recipient  beginning  after 
December  31, 1983.  If  a  recipient 
maintains  plans  with  more  than  one 
plan  year,  the  provisions  of  section 
414(n)  apply  to  the  recipient  as  of  the 
plan  year  beginning  closest  to  the  first 
day  of  the  first  tax  year  of  the  recipient 
beginning  after  December  31. 1983. 

(2)  Certain  delayed  effective  dates. 
Paragraphs  (a)(l)(i)  and  (a)(l)(ii)  of 
§  1.414(n}-2  (relating  to  language 
required  in  a  recipient's  plan  regarding 
leased  employees)  and  paragraph 
{b]{2)(ii)(A)  of  this  section  (relating  to 
certain  recordkeeping  exception 
requirements),  shall  not  apply  until  the 
first  plan  year  of  c?  recipient  beginning 
after  December  31, 1988.  Paragraph 
(b)(2)(ii)(C)  of  this  section  shall  not 
apply  until  the  first  plan  year  beginning 
after  December  31, 1986.  The  first  plan 
year  of  a  recipient  shall  be  determined 
in  the  same  manner  as  under  paragraph 
(c](l)  of  this  section. 
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(3)  Special  safe-harbor  plan  effective 
dates.  For  special  effective  dates 
relating  to  safe-harbor  plans,  see 
paragraphs  (0(5)  and  (g)(4)  of  §  1.414(n}- 

9 

§  1.414(n)-4    Application  of  section  414(o) 
to  section  414(n). 

Section  414(o)  provides  that  the 
Secretary  shall  prescribe  such 
regulations  (which  may  provide  rules  in 
addition  to  the  rules  contained  in 
section  414[n))  as  may  be  necessary  to 
pre\ent  the  avoidance  of  any  employee 
benefit  requirem.ent  listed  in  section 
414(n)(3)  through  the  use  of  separate 
organizations,  employee  leasing,  or 
other  arrangements.  Accordingly,  the 
regulations  under  section  414[n]  are 
prom.ulgated.  in  part,  pursuant  to  the 
authority  granted  by  section  414(o].  For 
additional  rules  that  may  relate  to 
section  414(n).  see  section  414(o]  and  the 
regulations  thereunder, 

§  l.4l4(o)-1    Avoidance  of  employee 
benefit  requirements  through  the  use  of 
separate  organizations,  employee  leasing, 
or  other  arrangements. 

(a)  In  general.  (1)  Pursuant  to  section 
414(o).  this  section  provides  rules,  in 
addition  to  the  rules  contained  in 
sections  414(m)  and  414(n)  and  the 
regulations  thereunder,  to  prevent  the 
avoidance  of  any  employee  benefit 
requirement  listed  in  either  §  1.414(m)-3 
or  §  1.414(n)-3.  through  the  use  of 
separate  organizations,  employee 
leasing,  or  other  arrangements. 

(2)  For  the  definition  of  the  terms 
"person"  and  "leased  emiployee",  see 

§  1.414(n)-l(b).  For  the  definition  of  the 
term  "organization",  see  §  1.414(m)- 
5(a)(2].  For  the  definition  of  the  terms 
"management  functions"  and 
"management  activities  or  services",  see 
§  1.414(m)-5(c). 

(3)  For  purposes  of  this  section,  the 
term  "plan"  means  a  stock  bonus, 
pension,  or  profit-sharing  plan  qualified 
under  section  401{a]  or  a  simplified 
employee  pension  under  section  408[k). 

(4)  For  purposes  of  this  section,  the 
term  "employee"  includes  a  "self- 
employed  individual"  as  defined  in 
section  401(c)(1). 

(5)  For  purposes  of  this  section,  the 
term  "maintained",  when  used  in  the 
context  of  a  plan  maintained  by  any 
person,  means  "maintained  at  any 
time". 

(6)  For  purposes  of  this  section, 
services  performed  for  a  person  other 
than  as  an  employee  of  such  person 
means  services  performed  directly  or 
indirectly  for  such  person. 

(b)  Services  performed  by  leased 
owners — (1)  In  general,  (i)  If  an 
individual  is  a  leased  owner  with 


respect  to  a  recipient,  then  for  purposes 
of  determining  whether  any  qualified 
plan  actually  maintained  by  the 
recipient  and  whether  any  qualified  plan 
maintained  by  a  leasing  organization  in 
which  the  leased  owner  is  a  participant 
(or  in  which  the  leased  owner  has  or 
had  an  accrued  benefit)  satisfies  the 
employee  benefit  requirements  of 
section  1.414[n)-3(a)  (except  for 
paragraph  (a)(6)  of  that  section)  for  a 
plan  year,  the  leased  owner's  interest  in 
the  leasing  organization's  qualified  plan 
attributable  to  services  performed  by 
the  leased  owner  for  the  recipient  is  to 
be  treated  as  provided  under  a  separate 
qualified  plan  maintained  by  the 
recipient  covering  only  the  leased  owner 
and  the  leased  owner  is  to  be  treated  as 
an  employee  of  the  recipient.  If  a 
separate  qualified  plan  is  treated  as 
maintained  by  the  recipient  with  respect 
to  a  leased  owner  and  such  leased 
owner  also  participates  in  a  qualified 
plan  actually  maintained  by  the 
recipient,  the  leased  owner's  interest  in 
the  leasing  organization's  qualified  plan 
attributable  to  the  leased  owner's 
performance  of  services  for  the  recipient 
that  is  treated  as  provided  to  the  leased 
owner  under  a  separate  qualified  plan  of 
the  recipient  is  to  be  treated  as  provided 
to  the  leased  owner  under  the  qualified 
plan  actually  maintained  by  the 
recipient  for  purposes  of  determining 
whether  such  qualified  plan  satisfies  the 
applicable  employee  benefit 
requirements.  If  either  the  separate 
qualified  plan  for  the  leased  owner  that 
is  treated  as  maintained  by  the  recipient 
or  any  qualified  plan  that  is  actually 
maintained  by  the  recipient  fails  to 
satisfy  any  of  the  applicable  employee 
benefit  requirements,  then  except  as 
provided  in  paragraphs  (b)(l)(ii)  and 
(b](l)(iii)  of  this  section,  the  following 
qualified  plans  shall  be  treated  as  not 
satisfying  such  requirements:  any 
qualified  plan  actually  maintained  by 
the  recipient  in  which  the  leased  owner 
is  a  participant  (or  has  or  had  an 
accrued  benefit)  and  any  qualified  plan 
that  is  actually  maintained  by  a  leasing 
organization  in  which  the  leased  owner 
has  an  interest  that  is  attributable  to  the 
leased  owner's  performance  of  services 
for  the  recipient. 

(ii)  The  Commissioner  will  not  apply 
paragraph  (b)(l)(i)  of  this  section  so  as 
to  disqualify  a  plan  actually  maintained 
by  a  recipient  unless  the  Commissioner 
determines  that,  taking  into  account  all 
the  facts  and  circumstances,  the 
disqualification  of  a  leasing 
organization's  plan  would  be  ineffective 
as  a  means  of  securing  compliance  with 
the  applicable  employee  benefit 
requirements.  For  example,  it  may  be 
appropriate  to  disqualify  the  recipient's 


plan  where  a  leasing  organization's  plan 
was  terminated  or  substantial  assets 
were  removed  therefrom  in  a  year  for 
which  the  statute  of  limitations  has  run 
with  respect  to  the  employer,  employee, 
or  trust. 

(iii)  If  pursuant  to  paragraph  (b)(l)(i) 
of  this  section,  more  than  one  leasing 
organization  plan  is  subject  to 
disqualification  and  at  least  one  of  the 
plans  would  not  be  disqualified  if 
another  plan  or  plans  were  disqualified 
first,  all  affected  plan  sponsors  may,  by 
agreement,  elect  the  plan  or  plans 
subject  to  disqualification,  provided  that 
such  election  is  not  inconsistent  with  the 
purposes  of  this  paragraph  (b),  such  as 
where  the  plan  or  plans  elected  were 
terminated  or  substantial  assets  were 
removed  therefrom  in  a  year  for  which 
the  statute  of  limitations  has  run  with 
respect  to  the  employer,  employee,  or 
trust.  In  the  absence  of  such  an  election, 
the  Commissioner,  taking  into  account 
all  the  facts  and  circumstances,  shall 
have  the  discretion  to  determine  which 
plan  or  plans  shall  be  disqualified. 

(2)  Leased  owner  (i)  For  purposes  of 
this  paragraph  (b),  an  individual  is  a 
"leased  owner"  with  respect  to  a 
recipient  if  during  the  plan  year  of  a 
plan  m.aintained  by  a  leasing 
organization  the  individual  (A)  performs 
any  serv^ices  for  a  recipient  other  than 
as  an  employee  of  the  recipient  and  (B) 
is,  at  the  time  such  services  are 
performed,  a  five-percent  owner  of  the 
recipient.  The  fact  that  an  individual 
may  also  perform  services  as  an 
employee  of  the  recipient  does  not  affect 
his  status  as  a  leased  owner.  If  an 
individual  becomes  a  leased  owner  with 
respect  to  a  recipient,  such  individual  is 
from  that  point  on  always  to  be 
considered  a  leased  owner  with  respect 
to  the  recipient,  notwithstanding 
anything  in  this  paragraph  (b)  to  the 
contrary,  even  if  subsequently  all 
services  performed  by  the  individual  for 
the  recipient  are  performed  as  an 
employee  of  the  recipient. 

(ii)  Except  as  provided  in  paragraph 
(b)(2)(iii)  of  this  section,  and 
notwithstanding  the  first  sentence  of 
paragraph  (b)(2)(i)  of  this  section  to  the 
contrary,  an  individual  is  not  a  leased 
owner  with  respect  to  a  recipient  for 
purposes  of  a  plan  year  of  a  plan 
maintained  by  a  leasing  organization  if. 
during  each  calendar  year  containing  at 
least  one  day  of  such  plan  year,  less 
than  25  percent  of  his  total  hours 
actually  worked  for  substantial 
compensation  are  for  all  recipients  with 
respect  to  which  he  is  a  leased  owner 
(but  for  the  application  of  this  paragraph 
(b)(2)(ii))  and  less  than  25  percent  of  his 
total  compensation  is  derived  from 
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performing  services  for  all  such 
recipients.  For  purposes  of  this 
paragraph  (b)(2)(ii),  performing  services 
for  the  recipient  includes  services 
performed  as  an  employee  of  the 
recipient  and  in  any  other  capacity.  For 
purposes  of  this  paragraph  (b)(2)(ii),  the 
term  "compensation"  means  (A)  with 
respect  to  services  performed  as  a 
common-law  employee,  compensation 
reportable  on  Form  W-2,  and  (B)  with 
respect  to  services  performed  other  than 
as  a  common-law  employee,  earned 
income  as  defined  in  section  401(c)(2). 
See  section  414(s)  for  the  definition  of 
"compensation"  for  years  beginning 
after  December  31, 1986. 

(iii)  Paragraph  (b)(2)(ii)  of  this  section 
does  not  apply  to  an  individual  who  (A) 
is  a  leased  owner  with  respect  to  a 
recipient  pursuant  to  the  application  of 
the  first  sentence  of  paragraph  (b)(2)(i) 
of  this  section,  and  (B)  performs 
professional  services  (as  defined  in 
§  1.414(m)-l(c))  for  the  recipient, 
whether  or  not  as  an  employee  of  the 
recipient,  during  the  plan  year  of  the 
plan  maintained  by  the  leasing 
organization,  of  the  same  type  as  the 
professional  services  performed  by  the 
recipient  for  third  parties. 

(3)  Recipient.  For  purposes  of  this 
paragraph  (b),  the  term  "recipient"  has 
the  same  meaning  as  in  paragraphs 
(b)(2)  and  (b)(6)  of  §  I.414(n}-1,  except 
that  "leased  owner"  is  substituted  for 
"leased  employee". 

(4)  Leasing  organization.  For  purposes 
of  this  paragraph  (b),  the  term  "leasing 
organization"  has  the  same  meaning  as 
m  §  1.414(n)-l(b)(l),  except  that  "leased 
owner"  is  substituted  for  "leased 
employee"  and  that  "or  provided"  is 
added  after  "provides". 

(5)  Five-percent  owner.  For  purposes 
of  this  paragraph  (b),  an  individual  is  a 
five-percent  owner  of  a  recipient  if  such 
individual  is  a  5-percent  owner  (as 
defined  in  section  416(i))  of  any  person 
included  in  the  recipient. 

(6)  Contributions,  benefit,  etc., 
provided  to  a  leased  owner.  For 
purposes  of  this  paragraph  (b),  a  leased 
owner's  interest  in  a  leasing 
organization  (as  defined  in  §  1.414(n)- 
2(b)(l)(ii)  and  in  a  leasing  organization's 
qualified  plan  (as  defined  in  §  1.414(n}- 
2(b)(l)(i)),  to  the  extent  attributable  to 
services  for  the  recipient  by  the  leased 
owner,  is,  for  purposes  of  the  applicable 
employee  benefit  requirements,  treated 
as  provided  by  the  recipient  or  under  a 
plan  of  the  recipient.  For  rules  relating 
to  the  application  of  this  requirement, 
see  paragraph  (b)(2)  of  §  1.414;n)-2. 

(7)  Effect  on  employee  rules.  To  ;he 
extent  that  a  leased  owner  performs 
serices  for  a  recipient  other  than  in  the 
capacity  of  an  employee,  a  leased  owner 


is  not  an  employee  of  the  recipient  and 
may  not  be  actually  covered  by  a  plan 
of  the  recipient.  Such  leased  owner  may, 
however,  qualify  as  a  leased  employee 
under  section  414(n)  and  the  regulations 
thereunder. 

(c)  Management  functions  performed 
by  leased  managers — (1)  In  general,  (i) 
If  in  a  calendar  year  more  than  50 
percent  of  the  management  functions  of 
a  recipient  are  performed  by  leased 
managers,  then  for  purposes  of 
determining  whether  any  qualified  plan 
actually  maintained  by  the  recipient  and 
whether  any  qualified  plan  maintained 
by  a  leasing  organization  in  which  one 
or  more  leased  managers  is  a  participant 
(or  in  which  one  or  more  leased 
managers  has  or  had  an  accrued  benefit) 
satisfies  the  employee  benefit 
requirements  of  section  1.414(n}-3(a) 
(except  for  paragraph  (a)(6)  of  that 
section)  for  a  plan  year,  the  leased 
manager's  interest  in  the  leasing 
organization's  qualified  plan 
attributable  to  services  performed  by 
the  leased  manager  for  the  recipient  is  to 
be  treated  as  provided  under  a  separate 
qualified  plan  maintained  by  the 
recipient  covenng  only  the  leased 
manager  and  the  leased  manager  is  to 
be  treated  as  an  employee  of  the 
recipient.  If  a  separate  qualified  plan  is 
treated  as  maintained  by  the  recipient 
with  respect  to  a  leased  manager  and 
the  leased  manager  also  participates  in 
a  qualified  plan  actually  maintained  by 
the  recipient,  the  leased  manager's 
interest  in  the  leasing  organization's 
qualified  plan  attributable  to  the  leased 
manager's  performance  of  services  for 
the  recipient  that  is  treated  as  provided 
to  the  leased  manager  under  a  separate 
qualified  plan  of  the  recipient  is  to  be 
treated  as  provided  to  the  leased 
manager  under  the  qualified  plan 
actually  maintained  by  the  recipient  for 
purposes  of  determining  whether  such 
qualified  plan  satisfies  the  applicable 
employee  benefit  requirements.  If  either 
the  separage  qualified  plan  for  the 
leased  manager  that  is  treated  as 
maintained  by  the  recipient  or  any 
qualified  plan  that  is  actually 
maintained  by  the  recipient  fails  to 
satisfy  any  of  the  applicable  employee 
benefit  requirements,  then  except  as 
provided  in  paragraphs  (c)(l)(ii)  and 
(c)(al)(iii)  of  this  section,  the  following 
qualified  plans  shall  be  treated  as  not 
satisfying  such  requirements;  any 
qualified  plan  actually  maintained  by 
the  recipient  in  which  the  leased 
manager  is  a  participant  (or  has  or  had 
an  accrued  benefit)  and  any  qualified 
plan  that  is  actually  maintained  by  a 
leasing  organization  in  which  the  leased 
manager  has  an  interest  that  is 
attributable  to  the  leased  manager's 


performance  of  services  for  tne 
recipient. 

(ii)  The  Commissioner  will  not  apply 
paragraph  (c)(l)(i)  of  this  section  so  as 
to  disqualify  a  plan  actually  maintained 
by  a  recipient  unless  the  Commissioner 
determines  that,  taking  into  account  all 
the  facts  and  circumstances,  the 
disqualification  of  a  leasing 
organization's  plan  would  be  ineffective 
as  a  means  of  securing  compliance  with 
the  applicable  employee  benefit 
requirements.  For  example,  it  may  be 
appropriate  to  disqualify  the  recipient's 
plan  where  a  leasing  organization's  plan 
was  terminated  or  substantial  assets 
where  removed  therefrom  in  a  year  for 
which  the  statute  of  limitations  has  run 
with  respect  to  the  employer,  employee, 
or  trust. 

(iii)  If  pursuant  to  paragraph  (c)(l)(i) 
of  this  section,  more  than  one  leasing 
organization  plan  is  subject  to 
disqualification,  and  at  least  one  of  the 
plans  would  not  be  disqualified  if 
another  plan  or  plans  were  disqualified 
first,  all  affected  plan  sponsors  may,  by 
agreement,  elect  the  plan  or  plans 
subject  to  disqualification,  provided  that 
such  election  is  not  inconsistent  with  the 
purposes  of  this  paragraph  (c),  such  as 
where  the  plan  or  plans  elected  were 
terminated  or  substantial  assets  were 
removed  therefrom  in  a  year  for  which 
the  statute  of  limitations  has  run  with 
respect  to  the  employer,  employee,  or 
trust.  In  the  absence  of  such  an  election, 
the  Commissioner,  taking  into  account 
all  the  facts  and  circumstances,  shall 
have  the  discretion  to  determine  which 
plan  or  plans  shall  be  disqualified. 

(2)  Leased  manager.  For  purposes  of 
this  paragraph  (c),  the  term  "leased 
manager"  means  an  individual  who 
during  the  calendar  year 

(i)  Performs  any  services  for  a 
recipient  other  than  as  an  employee  of 
the  recipient, 

(ii)  Performs  a  significant  amount  of 
management  activities  or  services  for 
the  recipient,  including  management 
functions  performed  as  an  employee  of 
the  recipient  and  in  any  other  capacity, 
and 

(iii)  Is  credited  with  at  least  1,000 
hours  of  service  for  the  recipient, 
including  services  performed  as  an 
employee  of  the  recipient  and  in  any 
other  capacity. 

For  rules  relating  to  hours  of  service,  see 
§  1.414(n)-l(b)(10)(iii).  The  fact  that  an 
individual  may  also  perform  serv  ices  as 
an  employee  of  the  recipient  does  not 
affect  his  status  as  a  leased  manager. 
The  fact  that  the  only  management 
activities  or  services  performed  by  an 
individual  may  be  performed  as  an 
employee  of  the  recipient  does  not  affect 
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his  status  as  a  leased  manager.  An 

individudl  performs  a  significant  amount 
of  management  activities  or  services  for 
a  recipient  if.  during  the  calendar  year, 
at  least  15  percent  of  the  individual's 
hours  of  service  for  the  recipient  are 
attributable  to  the  performance  of 
management  activities  or  services.  If  an 
indi\'idual  becomes  a  leased  manager 
with  respect  to  a  recipient,  such 
individual  is  from  that  point  on  always 
to  be  considered  a  leased  manager  with 
respect  to  the  recipient,  notwithstanding 
anything  in  this  paragraph  (b)  to  the 
contrary,  even  if  subsequently  all 
services  performed  by  the  individual  for 
the  recipient  are  performed  as  an 
employee  of  the  recipient. 

(3)  Recipient.  For  purposes  of  this 
paragraph  (c).  the  term  "recipient"  has 
the  same  meaning  as  in  paragraphs 
(blf2)  and  (b)|6)  of  §  1.414[n)-l.  except 
that  "leased  manager"  is  substituted  for 
"leased  employee." 

(4)  Leasing  organization.  For  purposes 
of  this  paragraph  (c).  the  term  "leasing 
organization"  has  the  same  meaning  as 
in  §  1.414(n)-l(b)(l),  except  that  "leased 
manager"  is  substituted  for  "leased 
employee"  and  that  "or  provided"  is 
added  after  "provides". 

(5)  Contributions,  benefits,  etc., 
provided  to  a  leased  manager.  For 
purposes  of  this  paragraph  (c),  a  leased 
m.anager's  interest  in  a  leasing 
organization  (as  defined  in  §  1.414(n)- 
2(b](l)(i))  and  in  a  leasing  organization's 
qualified  plan  (as  defined  in  §  1.414(n)- 
2ib){l](i)),  to  the  extent  attributable  to 
services  performed  for  the  recipient  by 
the  leased  manager,  is.  for  purposes  of 
the  applicable  employee  benefit 
requirements,  treated  as  provided  by  the 
recipient  or  under  a  plan  of  the 
recipient.  For  rules  relating  to  the 
application  of  this  requirement,  see 
paragraph  (b)(2)  of  §  1.414(n)-2. 

(6)  Effect  on  employee  rules.  To  the 
extent  that  a  leased  manager  performs 
services  for  a  recipient  other  than  in  the 
capacity  of  an  employee,  a  leased 
manager  is  not  an  employee  of  the 
recipient  and  may  not  be  actually 
covered  by  a  plan  of  the  recipient.  Such 
leased  manager  may,  however,  qualify 
as  a  leased  employee  under  section 
414(n)  and  the  regulations  thereunder. 

(7)  .\Iore-than-50-percent  test.  The 
mQre-than-50-percent  test  of  this 
paragraph  (c)  is  applied  by  comparing 
the  compensation  of  employees  of  the 
recipient  who  perform  m.anagement 
functions  for  the  recipient  to  the 
compensation  of  the  leased  managers. 
For  purposes  of  this  paragraph  (c)(7),  the 
term  "compensation"  means: 

(i)  With  respect  to  services  performed 
as  a  common-law  employee  of  the 
recipient  or  leasing  organization. 


compensation  reportable  on  Form  W-2, 
and 

(ii)  With  respect  to  services  performed 
other  than  as  a  common-law  employee 
of  the  recipient  or  leasing  organization, 
earned  income  as  defined  in  section 
401(c)(2). 

For  purposes  of  this  paragraph  (c)(7),  the 
term  "compensation"  includes  only 
amounts  attributable  to  services 
performed  for  the  recipient.  If  a  leased 
manager  performs  services  for  the 
recipient  both  as  an  employee  of  the 
recipient  and  other  than  as  an  employee 
of  the  recipient,  an  appropriate 
allocation  of  compensation  is  required 
for  purposes  of  applying  the  more-than- 
50-percent  test.  For  purposes  of  applying 
the  more-than-50-percent  test,  an 
employee  of  the  recipient  shall  be 
disregarded  unless  such  employee 
satisfies  the  requirements  of  paragraphs 
(c)(2)(ii)  and  (c)(2)(iii)  of  this  section. 

(8)  Inapplicability  of  section  414(n) 
and  other  paragraphs  of§  1.414(o)-l  to 
this  paragraph  (c).  The  provisions  of 
paragraph  (c)  of  this  section  are  to  be 
applied  without  regard  to  the  provisions 
of  paragraphs  (b)  and  (g)  of  this  section 
and  the  provisions  of  section  414(n). 
Therefore,  for  purposes  of  paragraphs 
(c)(2).  (c)(6),  and  (c)(7)  of  this  section, 
and  notwithstanding  anything  to  the 
contrary  in  paragraphs  (b)  and  (g)  of  this 
section  or  in  section  414(n)  and  the 
regulations  thereunder,  services 
performed  by  an  individual  other  than 
as  an  employee  of  a  recipient  are  not 
considered  services  performed  by  an 
employee  of  a  recipient. 

(d)  [Reserved] 

(e)  Successive  organizations  in  time. 
If  section  414  (b)  or  (c)  would  apply  to 
two  or  more  organizations  but  for  the 
fact  that  such  organizations  exist  at 
different  times,  rather  than  concurrently 
in  time,  section  414  (b)  and  (c)  shall 
apply  to  such  organizations  as  if  they 
existed  concurrently  in  time.  Thus,  for 
example,  section  415  would  apply  by 
aggregating  all  plans  of  such 
organizations. 

(f)  Services  performed  by  shared 
employees — (1)  In  general.  If  an 
individual  is  a  shared  employee  with 
respect  to  certain  persons  (sharing 
persons),  then  for  purposes  of 
determining  whether  any  plan 
maintained  by  such  sharing  persons 
satisfies  the  employee  benefit 
requirements  listed  in  §  1.414(n)-3(a] 
(except  for  paragraph  (a)(6)  of  that 
section)  for  any  plan  year  of  such  plans, 
the  shared  employee  shall  be  treated  as 
working  exclusively  for  each  sharing 
person  by  treating  the  combined 
services  of  the  shared  employee  for  all 
employing  parsons  (as  defined  in 
paragraph  (n(2)(i)  of  this  section)  as 


services  provided  to  each  sharing 
person. 

(2)  Shared  employee.  For  purposes  of 
this  paragraph  (f),  an  individual  is  a 
shared  employee  with  respect  to  a 
person  if  during  the  plan  year  of  such 
person's  plan — 

(i)  Such  individual  performs  services 
as  an  employee  for  such  person  and  for 
one  or  more  other  persons  (collectively 
referred  to  as  employing  persons)  at  one 
or  more  shared  business  premises  of 
such  employing  persons  or  one  or  more 
common  locations;  and 

(ii)  The  total  service  performed  at 
such  shared  premises  or  locations  for 
the  employing  person  by  all  individuals 
(excluding  any  individual  who  performs 
at  least  1.000  hours  of  service  for  an 
employing  person,  performs  no  services 
for  any  other  employing  person  at  such 
shared  premises  or  locations,  and  is 
covered  by  the  employing  person's  plan) 
who  perform  services  of  the  same  type 
performed  by  the  individual  for  the 
employing  person  equals  or  exceeds 
1,000  hours  of  service  (determined  by 
adding  together  the  services  of  all  such 
individuals). 

For  rules  relating  to  hours  of  service,  see 
§  1.414(n)-l(b)(10)  (iii)  and  (iv).  For 
purposes  of  this  paragraph  (f)(2),  the 
determination  of  whether  services  have 
been  performed  at  a  shared  business 
premises  or  some  other  common 
location  will  generally  depend  on  the 
facts  and  circumstances  of  the  situation. 
Examples  of  a  shared  business  premises 
may  include  common,  interconnecting, 
or  adjacent  offices  on  the  same  or  an 
adjacent  floor  of  an  office  building. 

(3)  Examples.  The  provisions  of  this 
paragraph  may  be  illustrated  by  the 
following  examples. 

Example  (1).  Each  of  five  doctors  leases  an 
office  suite  which  interconnects  with  a 
common  reception  area.  Each  doctor  is  a  sole 
proprietor.  The  doctBrs  collectively  employ 
five  nurses  who  perform  only  nursing  duties 
and  each  of  whom  is  considered  to  spend  one 
fifth  of  her  time  working  for  each  doctor. 
With  respect  to  each  doctor,  the  total  service 
performed  by  the  five  nurses  exceeds  1,000 
hours  of  service  during  the  calendar  year 
(which  is  also  the  plan  year  for  each  doctor's 
plan).  All  five  of  the  nurses  are  shared 
employees  with  respect  to  each  of  the  five 
doctors. 

Example  (2).  Assume  the  same  facts  as  in 
example  1.  In  addition,  assume  that  the  five 
doctors  employ  one  receptionist  who  is 
considered  to  spend  one  fifth  of  her  time 
working  for  each  of  the  five  doctors.  The 
receptionist  has  1500  hours  of  service  during 
the  calendar  year.  No  other  receptionist  is 
employed  by  any  of  the  five  doctors.  Because 
no  doctor  received  at  least  1,000  hours  of 
service  from  the  receptionist  during  the 
calendar  year,  the  requirement  of  paragraph 
(f)(2)(ii)  of  this  section  is  not  satisfied,  and 
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the  receptionist  is  not  a  shared  employee  with 
respect  to  any  of  the  five  doctors. 

(4)  Determination  of  contributions  and 
benefits,  (i)  The  amount  of  any 
contribution  or  benefit  that  is  to  be 
made  or  accrued  for  a  shared  employee 
by  each  sharing  person  shall  be  the 
lesser  of  the  contribution  or  benefit 
determined  under  paragraphs  (f)(4){ii) 
and  (f)14)(iii)  of  this  section. 

(ii)  Multiply  the  contribution  or 
benefit  calculated  under  the  plan  as  if 
the  shared  employee  were  employed 
exclusively  by  that  person  and  received 
all  compensation  (i.e.,  all  compensation 
paid  to  the  shared  employee  by  all  of  the 
employing  persons)  from  that  person  by 
a  fraction,  the  numerator  of  which  is  the 
amount  of  compensation  paid  the  shared 
employee  by  that  person  and  the 
denominator  of  which  is  the  amount  of 
compensation  paid  the  shared  employee 
by  all  of  the  sharing  persons. 

(iii)  Multiply  the  contribution  or 
benefit  calculated  under  the  plan  as  if 
the  shared  employee  were  employed 
exclusively  by  that  person  and  received 
all  compensation  (i.e.,  all  compensation 
paid  to  the  shared  employee  by  all  of  the 
sharing  persons)  from  that  person  by  a 
fraction,  the  numerator  of  which  is  the 
amount  of  compensation  paid  the  shared 
employee  by  that  person  and  the 
denominator  of  which  is  the  amount  of 
compensation  paid  the  shared  employee 
by  all  of  the  sharing  persons.  The 
contribution  or  benefit  determined  under 
the  preceding  sentence  is  increased  by 
the  contribution  or  benefit  calculated 
under  the  plan  as  if  the  shared  employee 
received  additional  compensation  equal 
to  the  shared  employee's  proportionate 
share  of  noncovered  compensation. 
Noncovered  compensation  is 
compensation  paid  by  the  sharing 
person  for  services  at  the  shared 
premises  or  locations  to  all  individuals 
not  covered  by  the  plan  who  perform 
services  for  the  sharing  person  of  the 
same  type  as  those  performed  by  the 
shared  employee.  The  shared 
employee's  proportionate  share  of 
noncovered  compensation  is  determined 
by  multiplying  the  noncovered 
compensation  by  a  fraction,  the 
numerator  of  which  is  the  shared 
employee's  compensation  from  all 
employing  persons  who  are  not  sharing 
persons  and  the  denominator  of  which  is 
the  compensation  from  all  employing 
persons  who  are  not  sharing  persons 
paid  to  all  shared  employees  covered  by 
the  plan.  The  contribution  or  benefit 
calculated  under  the  plan  on  the  shared 
employee's  proportionate  share  of 
noncovered  compensation  is  determined 
for  all  purposes  [including  integration) 
as  if  such  proportionate  share  were  paid 


in  addition  to  the  compen^tion  paid  to 
the  shared  employee  by  all  sharing 
persons. 

(iv]  For  purposes  of  this  paragraph  (f], 
the  term  "compensation"  means 
compensation  determined  in  a  manner 
consistent  with  the  definition  of 
compensation  under  the  sharing 
person's  plan  and  with  section  401(a)(4). 
For  purposes  of  this  paragraph  (f), 
compensation  includes  earned  income 
as  defined  in  section  401(c)(2). 

(5)  Shared  leased  employees.  The 
requirements  of  this  paragraph  (f)  also 
apply  if  two  or  more  persons  share  the 
services  of  a  leased  em.ployee.  For 
purposes  of  determining  whether  an 
individual  is  a  leased  employee,  all 
persons  who  would  be  employing 
persons  if  such  individual  performed  his 
services  as  an  employee  of  such  persons 
are  treated  as  a  single  recipient. 

(g)  Inside  corporate  director — (1)  In 
general,  (i)  To  the  extent  that 
contributions,  forfeitures  and  benefits  of 
an  inside  director  under  a  qualified  plan 
maintained  by  the  inside  director  are 
attributable  to  services  performed  by 
the  inside  director  for  the  recipient  as  a 
director,  then  for  purposes  of 
determining  whether  any  qualified  plan 
actually  maintained  by  the  recipient  and 
whether  any  qualified  plan  maintained 
by  the  inside  director  in  which  the 
inside  director  is  a  participant  (or  in 
which  the  inside  director  has  or  had  an 
accrued  benefit)  satisfies  the  employee 
benefit  requirements  of  section  1.414[n)- 
3(a)  (except  for  paragraph  [a)(6)  of  that 
section)  for  a  plan  year,  the  inside 
director's  interest  in  the  inside  director's 
qualified  plan  attributable  to  services 
performed  by  the  inside  director  for  the 
recipient  is  to  be  treated  as  provided 
under  a  separate  qualified  plan 
maintained  by  the  recipient  covering 
only  the  inside  director  and  the  inside 
director  is  to  be  treated  as  an  employee 
of  the  recipient.  If  a  separate  qualified 
plan  is  treated  as  maintained  by  the 
recipient  with  respect  to  an  inside 
director  and  the  inside  director  also 
participates  in  a  qualified  plan  actually 
maintained  by  the  recipient,  the  inside 
director's  interest  in  the  inside  director's 
qualified  plan  attributable  to  the  inside 
director's  performance  of  services  for 
the  recipient  that  is  treated  as  provided 
to  the  inside  director  under  a  separate 
qualified  plan  of  the  recipient  is  to  be 
treated  as  provided  to  the  inside 
director  under  the  qualified  plan 
actually  miaintained  by  the  recipient  for 
purposes  of  determining  whether  such 
qualified  plan  satisfies  the  applicable 
employee  benefit  requirements.  If  either 
the  separate  qualified  plan  for  the  inside 
director  that  is  treated  as  maintained  by 


the  recipient  or  any  qualified  plan  that  is 
actually  maintained  by  the  recipient 
fails  to  satisfy  any  of  the  applicable 
employee  benefit  requirements,  then 
except  as  provided  in  paragraphs 
(g)(l)(ii)  and  [g)(l)(iii)  of  this  section,  the 
following  qualified  plans  shall  be 
treated  as  not  satisfying  such 
requirements:  any  qualified  plan 
actually  maintained  by  the  recipient  in 
which  the  inside  director  is  a  participant 
(or  has  or  had  an  accrued  benefit)  and 
any  qualified  plan  that  is  actually 
maintained  by  the  inside  director  in 
which  the  inside  director  has  an  interest 
that  is  attributable  to  the  inside 
director's  performance  of  services  for 
the  recipient. 

(ii)  The  Commissioner  will  not  apply 
paragraph  {g)(l)(i)  of  this  section  so  as 
to  disqualify  a  plan  actually  maintained 
by  a  recipient  unless  the  Commissioner 
determines  that,  taking  into  account  all 
the  facts  and  circumstances,  the 
disqualification  of  an  inside  director's 
plan  would  be  ineffective  as  a  means  of 
securing  compliance  with  the  applicable 
employee  benefit  requirements.  For 
example,  it  may  be  appropriate  to 
disqualify  the  recipient's  plan  where  an 
inside  director's  plan  was  terminated  or 
substantial  assets  were  removed 
therefrom  in  a  year  for  which  the  statute 
of  limitations  has  run  with  respect  to  the 
employer,  employee,  or  trust. 

(iii)  If  pursuant  to  this  paragraph  (g). 
more  than  one  inside  director  plan  is 
subject  to  disqualification,  and  at  least 
one  of  the  plans  would  not  be 
disqualified  if  another  plan  or  plans 
were  disqualified  first,  all  affected 
inside  directors  may,  by  agreement, 
elect  the  plan  or  plans  subject  to 
disqualification,  provided  that  such 
election  is  not  inconsistent  with  the 
purposes  of  this  paragraph  (g),  such  as 
where  the  plan  or  plans  elected  were 
terminated  or  substantial  assets  were 
removed  therefrom  in  a  year  for  which 
the  statute  of  limitations  has  run  with 
respect  to  the  employer,  employee,  or 
trust.  In  the  absence  such  an  election, 
the  Commissioner,  taking  into  account 
all  the  facts  and  circumstances,  shall 
have  the  discretion  to  determine  which 
plan  or  plans  shall  be  disqualified. 

(2)  Inside  director.  For  purposes  of 
this  paragraph  (g),  the  term  "inside 
director"  means  any  individual  who  is 
both  an  employee  (determined  after 
application  of  section  414(n)  and 
paragraphs  (b)  and  (c)  of  this  section)  of 
any  person  included  in  the  recipient  and 
a  director  of  any  corporation  included  in 
the  recipient,  regardless  of  whether  such 
an  individual  is  an  employee 
(determined  after  application  of  section 
414(n)  and  paragraphs  (b)  and  (c)  of  this 
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section)  and  a  director  with  respect  to 
the  same  corporation.  If  an  individual 
becomes  an  inside  director  with  respect 
to  the  recipient,  such  individual  is  from 
that  point  on  always  to  be  considered 
an  inside  director,  notwithstanding 
anything  in  this  paragraph  (g)  to  the 
contrary,  even  if  such  individual  ceases 
to  be  an  employee  (determined  after 
application  of  section  414(n)  and 
paragraphs  (b)  and  (c)  of  this  section)  or 
director  of  any  person  included  in  the 
recipient. 

(3)  Recipient.  For  purposes  of  this 
paragraph  (g).  the  term  "recipient"  has 
the  same  meaning  as  in  paragraphs 
(b)(2)  and  (b)(6)  of  §  I.414(n}-1,  except 
that  "inside  director"  is  substituted  for 
"leased  employee". 

(4)  Contributions,  benefits,  etc.. 
provided  to  an  inside  director.  For 
purposes  of  this  paragraph  (g),  an  inside 
director's  interest  in  the  directorship  (an 
interest  in  a  directorship  is  defined  like 
an  interest  in  a  leasing  organization, 
which  is  defined  in  §  1.414(n)-2(n)(l)(i)) 
and  in  the  inside  director's  qualified 
plan  (as  defined  in  §  1.414(n}-2(b){l)(i)), 
to  the  extent  attributable  to  services  by 
the  inside  director  for  the  recipient  as  a 
director,  are,  for  purposes  of  the 
applicable  employee  benefit 
requirements,  treated  as  provided  by  the 
recipient  or  under  a  plan  of  the 
recipient.  For  rules  relating  to  the 
application  of  this  requirement,  see 
paragraph  (b)(2)  of  §  1.414(n)-2. 

(5)  Effect  on  employee  rules.  To  the 
extent  that  an  inside  director  performs 
services  for  a  recipient  as  a  director,  an 
inside  director  is  not  an  employee  of  the 
recipient  and  may  not  be  actually 
covered  by  a  plan  of  the  recipient.  Such 
inside  director  may,  however,  qualify  as 
a  leased  employee  under  section  414(n) 
and  the  regulations  thereunder. 

(h)  Certain  five-percent  owners  of 
service  organizations— [\)  In  general.  In 
the  case  of  an  employee  who  is  (or  was) 
a  five-percent  owner  of  an  employer,  all 
contributions,  forfeitures,  and  benefits 
made  or  accrued  with  respect  to  such 
employee  under  any  plan  maintained  by 
such  employer  shall,  for  purposes  of 
section  415,  be  aggregated  with  all 
contributions,  forfeitures,  and  benefits 
made  or  accrued  with  respect  to  such 
employee  under  any  plan  maintained  by 
any  other  current  (or  former)  employer 
with  respect  to  which  such  employee  is 
(or  was)  a  five-percent  owner.  For 
purposes  of  this  paragraph  (h),  the  term 
"employer"  includes  only  service 
organizations  as  defined  in  §  1.414(m)- 
2(0(2].  This  paragraph  shall  be  applied 
a.'ter  the  application  of  section  414(n) 
and  paragraphs  (b),  (c),  (e),  (f).  and  (g)  of 
this  section  for  purposes  of  determining 
who  is  considered  an  employee  of  an 


employer  and  what  plans  are  considered 
maintained  by  an  employer. 

(2)  Five-percent  owner.  For  purposes 
of  this  paragraph  (h),  the  term  "five- 
percent  owner"  has  the  same  meaning 
as  the  term  "5-percent  owner"  provided 
in  section  416(i). 

(3)  Determination  of  plan  to  be 
disqualified.  If  pursuant  to  this 
paragraph  (h),  more  than  one  plan  is 
subject  to  disqualification,  and  at  least 
one  of  the  plans  would  not  be 
disqualified  if  another  plan  or  plans 
were  disqualified  first,  all  affected  plan 
sponsors  may,  by  agreement,  elect  the 
plan  or  plans  subject  to  disqualification, 
provided  that  such  election  is  not 
inconsistent  with  the  purposes  of  this 
paragraph  (h).  such  as  where  the  plan  or 
plans  elected  were  terminated  or 
substantial  assets  were  removed 
therefrom  in  a  year  for  which  the  statute 
of  limitations  has  run  with  respect  to  the 
employer,  employee,  or  trust.  In  the 
absence  of  such  an  election,  the 
Commissioner,  taking  into  account  all 
the  facts  and  circumstances,  shall  have 
the  discretion  to  determine  which  plan 
or  plans  shall  be  disqualified. 

(i)  Application  of  the  section  416  top- 
heavy  rules  under  section  414(o).  For 
purposes  of  paragraphs  (b),  (c),  and  (g) 
of  this  section  (relating  to  leased 
owners,  leased  managers,  and  inside 
directors,  respectively),  the  section  416 
top-heavy  rules  relating  to  the  definition 
of  a  key  employee  shall  be  applied  as 
if— 

(1)  Leased  owners  and  leased 
managers  are  employees  for  purposes  of 
section  416(i).  and 

(2)  Section  416(i)(l)(A)  contains  a 
section  416(i)(l)(A)(v)  which  provides  "a 
director  of  any  person  included  in  the 
employer". 

(j)  Highly  compensated  employees, 
etc.  If  an  individual  treated  as  an 
employee  of  a  recipient  under  either  this 
section  or  section  414(n)  and  the 
regulations  thereunder  would  be 
considered  a  highly  compensated 
employee,  officer,  or  shareholder,  with 
respect  to  such  recipient  under 
Subchapter  D  if  such  individual  were  an 
employee  of  such  recipient,  such 
individual  shall,  for  purposes  of  the 
nondiscrimination  rules  of  Subchapter 
D,  be  considered  an  employee  of  the 
recipient  who  is  highly  compensated,  an 
officer,  or  a  shareholder.  See  section 
414(q)  for  the  definition  of  "highly 
compensated  employee"  for  years 
beginning  after  December  31,  1986  or 
later,  depending  on  the  applicable 
effective  date  of  the  particular  employee 
benefit  requirement. 

(k)  Effective  dates.  (1)  The  provisions 
of  paragraphs  (f),  (g)  and  (h)  of  this 
section  are  effective  for  plan  years 
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beginning  after  [Insert  date  sixty  days 
after  this  document  is  published  in  the 
Federal  Register  as  a  Treasury 
Decision].  For  purposes  of  applying 
paragraph  (g)  to  plan  years  beginning 
after  the  effective  date  of  such 
paragraph,  contributions,  forfeitures  and 
benefits  provided  during  the  current 
plan  year  (i.e.,  the  first  plan  year  ending 
on  or  after  (Insert  date  this  document  is 
published  in  the  Federal  Register])  and 
all  subsequent  plan  years  ending  before 
the  first  plan  year  beginning  after  the 
effective  date  of  paragraph  (g).  shall  be 
taken  into  account  if  they  would  have 
been  taken  into  account  had  paragraph 
(g)  of  this  section  been  effective  for  such 
plan  years. 

(2)  The  provisions  of  paragraph  (b)  of 
this  section  are  effective  for  tax  years  of 
recipients  beginning  after  December  31. 
1983.  Therefore,  the  provisions  of 
paragraph  (b)  apply  to  plan  years 
beginning  during  and  after  the  first  tax 
year  of  a  recipient  beginning  after 
December  31, 1983.  For  purposes  of 
applying  paragraph  (b)  of  this  section  to 
plan  years  beginning  during  and  afier 
the  first  tax  year  of  a  recipient  beginning 
after  December  31, 1983,  contributions, 
forfeitures  and  benefits  provided  during 
any  plan  year  beginning  prior  to  the  first 
tax  year  of  a  recipient  beginning  after 
December  31. 1983.  shall  be  taken  into 
account  if  they  would  have  been  taken 
into  account  had  paragraph  (b)  been 
effective  for  such  prior  plan  year. 

(3)  The  provisions  of  paragraphs  (c) 
and  (e)  of  this  section  are  effective  for 
plan  years  beginning  after  [Insert  date 
six  months  after  this  document  is 
published  in  the  Federal  Register].  For 
purposes  of  applying  paragraph  (c)  to 
plan  years  beginning  after  the  effective 
date  of  such  paragraph,  contributions, 
forfeitures  and  benefits  provided  during 
the  current  plan  year  (i.e.,  the  first  plan 
year  ending  on  or  after  [Insert  date  this 
document  is  published  in  the  Federal 
Register]  and,  if  applicable  the 
subsequent  plan  years  ending  before  the 
first  plan  year  beginning  afier  the 
effective  date  of  paragraph  (c),  shall  be 
taken  into  account  if  they  would  have 
been  taken  into  account  had  paragraph 
(c)  been  effective  for  such  plan  year(s). 

(4)  For  purposes  of  applying  the 
effective  dates  contained  in  this 
paragraph  (k),  rules  similar  to  those 
provided  in  the  second  and  fourth 
sentences  of  §  1.414(n)-3(c)(l)  shall 
apply. 

]ames  I.  Owens, 

.Acting  Commissioner. 

[PR  Doc.  87-19579  Filed  &-26-fl7:  8;45  am] 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Office  of  Federal  Procuremert  Policy 

Proposed  Circular  on  Value 
Engineering  Programs;  Invitation  for 
Public  Comment 

agency:  Office  of  Management  and 
Budget,  Office  of  Federal  Procurement 
Policy. 

action:  The  Office  of  iManagement  and 
Budget  (OMB)  is  requesting  comments 
on  a  proposed  new  OMB  circular.  The 
proposed  circular  requires  the  heads  of 
Executive  agencies  and  departments  to 
establish  "value  engineering  programs." 


summary:  Value  engineering  is  a 
technique  used  by  some  Federal 
contractors  and  Government  activities 
to  identify  and  propose  changes  to  the 
product,  service  or  process 
specifications  used  in  Government 
contracts.  The  proposed  changes  are 
intended  to  lower  the  Government's  cost 
for  the  goods  and  services  being 
acquired  and.  at  the  same  time,  maintain 
required  quality  levels.  Over  the  last 
several  years,  reports  issued  by  the 
General  Accounting  Office  (GAO)  and 
Inspectors  General  (IG)  have 
consistently  concluded  that  wider  use  of 
value  engineering  would  result  in 
substantial  savings.  The  purpose  of  the 
proposed  OMB  circular  is  to  require 
agencies  and  departments  to  establish 
and  use  value  engineenng  programs, 
where  appropriate,  to  reduce 
nonessential  costs  and  improve 
productivity.  The  circular  requires 
dgencies  and  departments  to  implement 
specific  management  and  procurement 
practices  in  establishing  value 
engineering  programs. 

date:  Comments  mus'  be  received  on  or 
before  September  30,  1987. 
ADDRESS:  Comments  should  be 
submitted  to  the  Office  of  Management 
Hnd  Budget,  Office  of  Federal 
Procurement  Policy,  Room  9025,  New 
Executive  Office  Building,  726  Jackson 
.'■lace  NW„  Washmgton,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  W.  Clark,  Deputy  Associate 
Administrator  for  Policy  Development 
(202)  395-6803. 

Robert  P.  Bedell, 

Ain:':n!b;ra!or. 

Dated;  August  19.  1987. 

Circular  No.  A-12X 

Sepicnber  1.  1987. 

To  the  Heads  of  Executive  Departments 
and  Establishments 

Subject:  Valve  Engineering 


1.  Purpose.  The  purpose  of  this 
Circular  is  to  emphasize  value 
engineering  as  a  methodology  for 
identifying  and  reducing  nonessential 
procurement  and  program  cost.  The 
Circular  requires  agency  heads  to 
establish  value  engineering  programs. 

2.  Background.  Value  engineering  is  a 
technique  used  by  some  Federal 
contractors  and  Government  activities 
to  identify  and  propose  changes  to  the 
product,  service  or  process 
specifications  used  in  Government 
contracts.  The  proposed  changes  are 
intended  to  lower  the  Government's  cost 
for  the  goods  and  services  being 
acquired  and,  at  the  same  time,  maintain 
required  quality  levels.  Over  the  last 
several  years,  reports  issued  by  the 
General  Accounting  Office  (GAO)  and 
Inspectors  General  (IG)  have 
consistently  concluded  that  wider  use  of 
value  engineering  would  result  in 
substantial  savings.  While  some 
agencies  have  programs  in-place,  others 
have  not  utilized  value  engineering. 
Even  for  agencies  with  established 
programs,  the  GAO  and  IG  reports 
conclude  that  much  more  can  and 
should  be  done  to  realize  the  benefits  of 
value  engineering.  The  inhibitors 
frequently  noted  in  the  various  reports 
that  prevent  a  broader  use  of  value 
engineering  include: 

— Failure  of  top  management  to 
allocate  necessary  resources,  both  in 
effort  and  in  funds,  to  establish  value 
engineering  programs; 

— Absence  of  criteria  for  selecting 
projects  and  programs  for  value 
engineering  studies; 

— Failure  to  properly  perform  value 
engineering  studies; 

— Inadequate  attention  to  reviewing 
and  implementing  recommendations 
made  in  value  engineering  studies. 

Many  of  the  problems  noted  in  the 
GAO  and  IG  reports  are,  in  part, 
attitudinal  in  nature.  A  common  theme 
in  the  reports  is  that  there  are  few 
incentives  to  use  value  engineering  or 
other  cost  cutting  techniques  to  save 
money  on  fully  funded  programs  and 
projects.  This  situation  cannot  continue. 
Programs  should  be  developed, 
reviewed  and  administered  in  the  most 
cost  effective  manner  possible.  Value 
engineering  and  other  management 
techniques  must  be  properly  used  to 
ensure  realistic  project  budgets  and  to 
identify  and  remove  unnecessary  capital 
and  operating  costs. 

3.  Definitions. 

a.  Agency.  As  used  in  this  Circular, 
agency  means  any  department  or 
independent  establishment  of  the 
Executive  Branch  of  the  Federal 
Government,  i 


UM  I 


b.  Value  Engineering.  An  organized 
effort  directed  by  a  person  trained  in 
value  engineering  techniques  to  analyze 
the  functions  of  systems,  equipment, 
facilities,  services,  and  supplies  for  the 
purpose  of  achieving  the  essential 
functions  at  the  lowest  life  cycle  cost 
consistent  with  required  performance 
and  reliability, 

c.  Value  Engineering  Change  Proposal 
(VECP).  A  change  proposal  submitted 
by  a  contractor  under  a  value 
engineering  incentive  clause  included  in 
a  contract, 

d.  Value  Engineering  Proposal.  A 
specific  program  or  contract  change 
developed  by  in-house  value  engineering 
personnel  employed  by  the  agency 
administering  the  contract  or  program. 

4.  Policy.  Agencies  shall  establish  and 
use  value  engineering,  where 
appropriate,  to  reduce  nonessential 
costs  and  improve  productivity. 
Individual  agency  progra.ms  shall,  as  a 
minimum,  provide  for  the  follov^-ing 
management  and  procurement  practices. 

a.  Management  Practices.  Value 
engineering  programs  must  be  tailored 
to  the  mission  and  organizational 
structure  of  individual  agt-ncies.  Cost 
and  program/project  size  are  general 
indicators  of  the  potential  for  value 
engineering.  In  most  agencies,  a 
relatively  few  programs  or  projects 
comprise  the  majority  of  costs.  Value 
engineering  efforts  should  be 
concentrated  on  those  selected 
programs.  In  establishing  and 
implementing  value  engineering 
programs  agencies  shall: 

(1)  Emphasize,  in  training  and  through 
other  programs,  the  potential  of  value 
engineering  to  reduce  unnecessary  cost. 

(2)  Establish  a  focal  point  within  the 
agency  to  monitor,  manage  and  maintain 
data  on  agency  value  engineering 
programs.  This  function  may  be 
performed  either  on  a  full  time  or 
collateral  basis.  Value  engineering 
training  shall  be  provided  to  the  person 
responsfble  for  the  value  engineering 
function.  Specific  value  engineering 
studies  shall,  where  cost  effective,  be 
performed  by  contract. 

(3)  Ensure  that  funds  necessary  for 
operating  agency  value  engineering 
programs  are  included  in  annual  budget 
requests. 

(4)  Establish  criteria  and  guidelines 
for  screening  programs  and  projects  for 
susceptibility  to  value  engineering 
studies, 

(5)  Establish  guidelines  to  evaluate 
value  engineering  proposals. 

(6)  Establish  procedures  for  providing 
recognition  and  awards  to  individuals 
and  organizational  components  that 
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Hchie\e  excepUor.al  \uKie  pngmeeripg 
savings. 

(7)  Consider  the  naniber  of  value 
engineering  change  proposals  and  the 
manner  in  which  the  proposals  were 
processed  in  evaluating  the  perforniance 
jf  project  and  program  managers 

b.  Procurement  Practices.  Present 
procurement  policy  on  the  use  of  value 
engineering  is  set  forth  in  Part  48  of  the 
Federal  Acquisition  Regulation  (FAR). 
Part  48  provides  two  basic  approaches 
for  using  value  engineering.  The  first  is 
an  incentive  approach  in  which 
contractor  participation  is  voluntary  and 
the  contractor  uses  its  resources  to 
develop  and  submit  VECPs.  A  contract 
clause  pro\  ides  that  when  a  VECP  is 
accepted  any  savings  resulting 
therefrom  are  shared  with  the  contractor 
on  a  preestablished — usually  a 
percentage — basis  set  forth  in  the 
contract.  In  the  second  approach,  the 
Government  requires  in  the  contract — 
and  pa_\s  the  contractor  to  conduct — a 
specific  value  engineering  effort,  i.e..  an 
effort  to  identify  and  submit  to  the 
Government  methods  for  performing 
more  economically.  This  effort  generally 
is  directed  at  the  m.ajor  cost  items  of  a 
system  or  project. 

The  FAR  presently  permits  agency 
heads  to  exempt  their  agencies  from 


using  \a:ue  engineering  prov'sions  m 
contracts.  That  exem.ption  is  hereby 
removed  and  the  FAR  will  be  modified 
to  require  that  contracting  activities 
include  value  engineering  provisions  in 
contracts  except  where  exemptions  are 
granted  on  a  case-by-case  basis  or  for 
specific  classes  of  contracts.  One  time 
agency-wide  exemptions  will  no  longer 
be  permitted.  In  addition,  agency 
contracting  activities  will: 

(1)  Actively  elicit  VECPs  from 
contractors. 

(2)  Promote  value  erigineering  through 
contractor  seminars,  meetings  and  the 
dissemination  of  promotional  and 
informational  Ineratore  regarding  the 
value  engineering  p'oxisions  of 
contracts. 


(3)  Consider  the  ni 


r.tjer  o:  vaiue 


engineering  change  proposals  and  the 
manner  in  which  the  proposals  were 
processed  in  evaluating  the  performance 
of  contracting  officers. 

(4)  Establish  guidelines  for  processing 
value  engineering  change  proposals  and 
require  that  files  be  documented  for  all 
change  proposals  requiring  m.ore  than  45 
days  to  accept  or  reject. 

|5)  Document  all  contract  files  to 
explain  the  rationale  for  accepting  or 
rejecting  value  engineering  change 
proposals 


(6)  Document  all  contract  files  to 
explain  why  value  engineering  studies 
were  not  performed  or  required  for 
projects  or  programs  meeting  the  criteria 
in  paragraph  4a. (4)  above. 

(7)  Use  the  value  engineering  program 
requirement  clause  (FAR  52.248-1 
alternatives  I  or  11)  in  all  initial 
production  contracts  for  major  systems 
acquisition  programs,  except  where  the 
contracting  officer  determines  and 
documents  the  file  to  reflect  that  such 
use  is  not  appropriate  (See  Section 
102(10)(b)  of  Public  Law  98-577  for  a 
definition  of  major  systems). 

5.  Sunset  Review.  The  policies 
contained  in  this  Circular  will  be 
reviewed  by  the  Office  of  Management 
and  Budget  three  years  from  the  date  of 
issuance. 

6.  Inquiries.  Further  information  about 
this  Circular  may  be  obtained  by 
contacting  the  Office  of  Federal 
Procurement  Policy.  726  Jackson  Place 
NW.,  Washington,"DC  20503,  Telephone 
(202)  395-6803. 

James  C.  Miller  III, 

Director. 

[PR  Doc.  87-19625  Filed  &-2fr-«7;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  5 

Implementation  of  ttie  Freedom  of 
Information  Reform  Act;  Uniform  Fee 
Schiedute  and  Administrative 
Guidelines 

agency:  Depdrtnient  of  Education. 
action:  Final  Regulations  With 
Invitation  to  Comment. 


SUMMARY:  The  Secretary  amends  the 
Depdrtmcnt  of  Education's  regulations 
under  the  Freedom  of  Information  Act 
(FOIA).  These  amendments  are  needed 
to  implement  the  Freedom  of 
Informdtion  Reform  Act  of  1986  (Reform 
Act|.  which  requires  agencies  to 
establish  a  schedide  of  fees  to  be 
charged  for  the  costs  of  processing 
requests  for  information  under  the  FOIA 
and  revises  the  standard  for  waiving  or 
reducing  a  fee.  The  revised  fee  schedule 
is  consistent  with  the  Office  of 
Management  and  Budget's  (OMB) 
Uniform  FOIA  Fee  Schedule  and 
Guidelines.  The  regulations  will  provide 
more  uniformity  in  assessing  fees  and 
will  enable  the  Department  to  recover 
more  of  the  actual  costs  incurred  in 
processing  requests  for  records  for 
commercial  use.  Due  to  the  immediate 
need  for  implementing  the  new  fee 
schedule  and  waiver  requirements,  the 
Secretary  publishes  these  rules  as  final 
regulations  with  an  invitation  to 
comment. 

DATES:  Comments  must  be  received  on 
or  before  October  13,  1987.  Effective 
date;  Augu.st  27,  1987. 

ADDRESSES:  All  comments  concerning 
these  final  regulations  should  be 
addressed  to  the  U.S.  Department  of 
Education.  Freedom  of  Iniorniation 
Officer.  400  Maniar.d  Avenue,  SVV.. 
Room  2089.  FOB^.  Washington,  DC 
20202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Lyon.  Telephone  .Number.  732- 
4313. 

SUPPLEMENTARY  INFORMATION:  The 

Reform  .Act  established  a  new 
framework  for  assessing  fees  under  the 
FOL\  so  that  different  categories  of 
requesters  are  established,  and  the  fees 
charged  for  processing  FOIA  requests 
var>'  by  requester  category.  In 
accordance  with  the  Reform  .Act.  the 
amendnien's  to  the  regulations  revise 
Subpart  E  of  the  Department's  current 
regulations  on  fees.  The  revised  fee 
schedule  sets  forth  the  allowable  direct 
costs  for  searching  for  and  reviewing 
records,  duplicating  records,  certifying 
or  authenticating  records,  and  other 
costs  associated  with  respond  ng  to  a 


FOIA  request.  Charges  that  are  assessed 
vary,  depending  on  the  use  to  which  the 
records  will  be  put  and  the  identity  of 
the  requester.  Assurance  cf  payment  or 
payment  in  advance  of  the  search  for 
and  review  of  records  is  required  if  the 
estimated  fee  will  exceed  $250.00. 
Advance  payment  is  required  if  tbe 
requester  has  failed  to  pay  the  fee 
charged  on  a  previous  request.  lnter«?sl 
is  assessed  for  fees  not  paid  within  30 
days  of  billing.  The  standard  for  waiver 
or  reduction  of  fees  is  revised  to 
implement  changes  required  under  the 
Reform  Act. 

Waiver  for  Notice  of  Proposed 
Rulemaking 

At  this  time  the  Secretary  is  issuing 
final  regulations  with  an  opportunity  to 
comment  but  without  prior  notice, 
because  issuing  final  regulations 
immediately  is  necessary  in  view  of  the 
statutory  deadline  for  im.plementing 
these  regulations,  and  delay  could  cause 
an  unfair  economic  hardship  on  certain 
requesters.  Under  the  existing  fee 
schedule  all  requesters  are  subject  to 
paying  the  direct  costs  of  search  and 
duplication  of  records.  However,  under 
the  fee  schedule  revised  to  implement 
the  1986  amendments,  certain 
noncommercial  requesters  are  entitled 
to  free  search  end  the  first  100  pages 
copied  free.  Failure  to  implement  the 
revised  fee  schedule  promptly  could 
adversely  affect  these  requesters  who 
would  be  subject  to  fees  at  the  current 
rate.  The  Department,  as  well  as  all 
other  executive  agencies,  was  required 
to  conform  the  fee  provisions  with  the 
1986  statutory  amendments  and  uniform 
guidelines  issued  by  OMB.  OVID'S  final 
fee  guidelines  were  not  published  until 
March  27, 1987.  Therefore,  the  Secretary 
was  unable  to  issue  these  fee  provisions 
early  enough  to  enable  him  to  consider 
comments  before  publishing  these  final 
regulations.  Accordingly,  the  Secretary 
has  determined  that  publication  of  the 
fee  provisions  as  a  proposed  rule  is 
impracticable  end  contrary  to  the  public 
interest  under  5  U.S.C.  553(b)(B). 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
Order.  | 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these  final 
regulations  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
may  be  affected  by  these  regulations 
because  an  entity  may  make  a  request 


for  information  under  the  FOIA. 
However,  no  regulatory  burden  is 
imposed  on  s.mall  entities:  only  those 
entities  that  request  information  may  be 
charged  fees,  and  only  requests  for 
records  to  be  put  to  commercial  use  are 
charged  the  full  allowable  direct  cost  of 
processing  the  request.  The  fees  charged 
are  required  by  the  Reform  Act. 

Paperwork  Reduction  Act  of  1980 

These  regulations  have  been 
examined  under  the  Paperwork 
Reduction  Act  of  1980  and  have  been 
found  to  contain  no  inform.ation 
collection  requirements. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  final  regulations  1__ 

governing  fees  under  the  FOIA.  To 
assist  the  Department  in  complying  with 
the  specif;c  requirements  of  Executive 
Order  12291  and  the  Paperwork 
Reduction  Act  of  1980  and  their  overall 
requirement  of  reducing  regulatory 
burden,  the  Secretary  invites  comment 
on  whether  there  may  be  further 
opportunities  to  reduce  any  regulatory 
burdens  found  in  these  proposed 
regulations. 

All  comments  submitted  in  response 
to  these  final  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Roomi 
2089,  FOB-6,  400  Maryland  Avenue  SW.. 
Washington,  DC  between  the  hours  of 
8;30  a.m.  and  4:00  p.m.,  Monday  through 
Friday  of  each  week,  except  Federal 
holidays. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  regulations  in 
this  document  would  require 
transmission  of  information  that  is  being 
gathered  by  or  is  available  from  any 
other  agency  or  authority  of  the  United 
States. 


List  of  Subjects  in  34  CFR  Part  5 

Administrative  practice  and 
procedure,  Freedom  of  Information. 

Dated:  August  7, 1987. 
Wiiliam  |.  Bennett, 

Secretoiy  of  Education. 

The  Secretary  amends  Part  5  of  Title 
34  of  the  Code  of  Federal  Regulations  as 
follows: 

PART  5— AVAILABILITY  OF 
INFORMATION  TO  THE  PUBLIC 
PURSUANT  TO  PUB.  L  90-23 

1.  The  authority  citation  for  Part  5  is 
revised  to  read  as  follows: 

Autliority:  5  U.S.C.  552. 


UM  I 
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2.  Subpart  A  is  amended  by  adding  a 
new  §  5.6  to  read  as  follows: 

§  5.6    Statutory  definitions. 

The  definitions  in  the  Act  and  the 
Office  of  Management  and  Budget's 
"Uniform  FOIA  Fee  Schedule  and 
Guidelines."  52  PR  10012  (March  27, 
1987),  apply  to  this  part. 

3.  Subpart  E  is  revised  to  read  as 
follows; 

Subpart  E— Fees  and  Charges 

5.60  Schedule  of  fees. 

5.61  Notification  of  estimated  fees. 

5.62  Advance  payment  of  fees. 

5.63  Payment  of  fees  and  interest. 

5.64  Waiver  or  reduction  of  fees. 

Subpart  E— Fees  and  Charges 

§  5.60    Schedule  of  fees. 

(a)  Fees  and  charges  are  charged 
under  this  part  as  follows: 
(1)  Search  for  records. 
(i)  General.  Full  search  fees  are 
charged  for  records  requested  by 
commercial  use  requesters.  For  records 
requested  by  representatives  of  the 
news  media  or  educational  or 
noncommercial  scientific  institutions 
whose  purpose  is  scholarly  or  scientific 
research,  no  search  fee  is  charged  if  the 
records  requested  are  not  for 
commercial  use.  For  other  requesters,  if 
the  records  requested  are  not  for 
commercial  use,  the  first  two  hours  of 
search  time  are  provided  without 
charge,  except  as  limited  in  paragraph 
(a)(l)(iii)  of  this  section.  Search  fees  are 
recorded  and  assessed  to  the  nearest 
quarter  hour. 

(ii)  Manual  search.  The  charge  for  a 
manual  search  is  calculated  by 
determining  the  search  time  to  the 
nearest  quarter  hour  and  multiplying 
that  figure  by  the  sum  of  the  basic  rate 
of  pay  per  hour  of  the  employee 
conducting  the  search  plus  16  percent  of 
that  rate. 

(iii)  Computer  search.  The  charge  for  a 
computer  search  is  calculated  by 
determining  the  search  time  to  the 
nearest  quarter  hour  and  multiplying 
that  figure  by  the  sum  of  the  basic  rate 
of  pay  per  hour  of  the  computer  operator 
plus  16%  of  that  rate  plus  S287  per  hour 
for  computer  operation.  Two  hours  of 
search  time  on  a  computer  search  is 
deemed  to  have  been  spent  if  the  cost  of 
the  search  equals  the  equivalent  of  two 
hours  of  the  computer  operator's  basic 
rate  of  pay  per  hour  plus  16  percent  of 
that  rate. 

(2)  Review  of  records.  Review  fees  are 
charged  only  for  commercial  use 


requests  and  only  for  the  initial  review. 
The  review  rate  is  calculated  by 
determining  the  review  time  to  the 
nearest  quarter  hour  and  multiplying 
that  figure  by  the  sum  of  the  basic  rate 
of  pay  per  hour  of  the  employee 
conducting  the  review  plus  16%  of  that 
rate.  If  records  requested  under  this  part 
are  stored  elsewhere  than  the 
headquarters  of  the  Department  at 
Washington,  DC,  the  mailing  and 
handling  costs  of  returning  those  records 
to  the  headquarters  for  review  is  added 
to  the  review  costs. 

(3)  Duplication  of  records.  No 
duplication  fee  is  charged  for  the  first 
100  pages,  except  for  commercial  use 
requests.  Duplication  charges  for  paper 
copy  reproduction  of  documents  on 
photocopy  machines  is  $0.10  per  page. 

(4)  Certification  of  records.  The 
charge  for  certifying  records  is  S5  per 
record  certified. 

(5)  Other  If  no  specific  fee  has  been 
established  for  a  service,  or  the  request 
for  a  service  does  not  fall  under  one  of 
the  categories  in  paragraphs  (a)(lH4)  of 
this  section  due  to  the  amount  or  type  of 
service,  the  Secretary  is  authorized  to 
establish  an  appropriate  fee,  based  on 
direct  costs  on  a  case-by-case  basis  as 
provided  in  the  FOIA, 

(b)  If  the  Secretary  awards  a  contract 
for  a  search  or  duplication  of  records  for 
a  FOI  request,  the  fees  charged  are  the 
actual  costs  under  the  contract. 

(c)  Fees  are  not  charged  if  the  total 
amount  of  the  fee  is  less  than  $5.  If  the 
total  amount  of  the  fee  is  S5,  or  more, 
applicable  search  and  review  costs  are 
charged  even  if  no  records  are  located 
or  disclosed.  The  Secretary  does  not 
refund  fees  paid  for  services  actually 
rendered. 

(d)  If  the  FOI  Officer  reasonably 
believes  that  a  requester  or  group  of 
requesters  acting  in  concert  is 
attempting  to  break  down  a  request  into 
multiple  requests  for  the  purpose  of 
avoiding  fee  assessment,  those  requests 
and  fees  are  aggregated  and  charged 
accordingly. 

§  5.61     Notification  of  estimated  fees. 

If  the  estimated  fees  under  this 
section  total  more  than  S25,  or  more 
than  the  maximum  amount  specified  in 
the  request  if  that  amount  exceeds  $25, 
the  requester  is — 

(a)  Notified  promptly  of  the  amount  of 
the  estimated  fee  or  that  portion  of  the 
fee  as  can  readily  be  estimated;  and 

(b)  Offered  the  opportunity  to 
reformulate  the  request. 


§  5.62    Advance  payment  of  fees. 

(a)  If  the  estimated  fee  for  processing 
a  request  exceeds  $250,  the  FOI 
Officer— 

(1)  Notifies  the  requester  of  the 
anticipated  cost  and  obtains  satisfactory 
assurance  of  full  payment  if  the 
requester  has  a  history  of  prompt 
payment  of  FOIA  fees:  or 

(2)  Requires  an  advance  payment  if 
the  requester  has  no  history  of  payment. 

(b)  If  a  requester  has  previously  failed 
to  pay  a  fee  in  a  timely  fashion,  the  FOI 
Officer  does  not  process  any  subsequent 
request  until  the  requester  pays  the 
arrears  in  full,  including  interest,  and 
makes  an  advance  payment  of  the 
estimated  fee  for  the  new  request. 

(c)  Requests  under  this  section  are  not 
deemed  to  have  been  received  for 
purposes  of  §  5.51(d)  until  the 
Department  receives  the  satisfactory 
assurance  or  advance  payment. 

§  5.63     Payment  of  fees  and  interest. 

(a)  If  a  requester  does  not  pay  a  fee 
under  this  subpart  within  30  days  after 
the  date  the  billing  was  sent,  interest  is 
assessed  at  the  rate  prescribed  under  31 
U.S.C.  3717.  The  Secretary  may  use  the 
procedures  authorized  under  the  Debt 
Collection  Act  of  1982  to  collect  fees  due 
under  this  subpart,  including  disclosure 
to  consumer  reporting  or  collection 
agencies, 

(b)  Fee  payments  must  be  in  the  form 
either  of  a  personal  check  or  bank  draft 
drawn  on  a  bank  in  the  United  States,  or 
a  postal  money  order.  Fee  payments 
must  be  made  payable  to  the  U.S. 
Department  of  Education  and  mailed  to 
the  FOI  Officer,  Department  of 
Education,  400  Maryland  Avenue,  SW.. 
Washington.  DC  20202.  A  receipt  for 
fees  paid  is  given  upon  request. 

§5.64     Waiver  or  reduct'on  ct  tees. 

(a)  The  Secretary  may,  in  accordance 
with  the  FOIA,  waive  or  reduce  all  or 
part  of  any  fee  provided  for  in  this 
section  if  the  Secretary  determines  that 
it  is — 

(1)  In  the  public  interest  because 
furnishing  the  information  can  be 
considered  as  primarily  benefiting  the 
general  public  and  is  likely  to  contribute 
significantly  to  public  understanding  of 
the  operations  or  activities  of  the 
government;  and 

(2)  Is  not  primarily  in  the  commercial 
interest  of  the  requester. 

(b)  In  making  the  determination  to 
waive  or  reduce  a  fee  under  paragraph 
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[a]  of  this  section,  the  Secretary 
considers  the  following  factors: 

(1)  Whether  the  subject  of  the 
requested  records  concerns  the 
operations  or  activities  of  the 
government. 

(2)  Whether  the  disclosure  is  hkt!>  '.o 
contribute  significantly  to  public 
understanding  of  government  opera  lions 
or  activities. 

(3)  Whether  the  requester  has  a 
commercial  interest  that  would  be 
furthered  by  the  requested  disclosure: 
and,  if  so,  whether  the  magnitude  of  the 
identified  commercial  interest  of  the 
requester  is  sufficiently  large,  in 
comparison  with  the  public  interest  m 
disclosure,  that  disclosure  is  pnmanly  in 
the  com.mercial  interest  of  the  requester. 

jFR  Doc.  8~-196e7  Filed  8-2&-a7:  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  129 

[Docket  No.  24856;  Amendment  Na  129-15] 

Delay  of  Effective  Date  of  Maintenance 
Program  and  Minimum  Equipment  List 
Requirements  for  Foreign  Air  Carriers 
and  Operators  of  Certain  Large  U.S.- 
Registered  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  (DOT). 

action;  Final  rule:  delay  of  effective 
date. 


SUMMARY:  This  amendment  delays  the 
effective  date  for  the  new  requirements 
that  U.S. -registered  aircraft  leased  by 
foreign  persons  be  maintained  in 
accordance  with  acceptable 
maintenance  standards.  This 
amendment  is  necessary  to  provide 
additional  time  for  the  FAA  to  develop 
and  publish  advisory  material  for  the 
content  of  the  maintenance  programs 
and  procedures  for  their  approval.  This 
amendment  does  not  delay  the  effective 
date  of  other  amendments  published  in 
52  FR  20026  (May  28.  1987]. 

EFFECTIVE  DATE;  This  amendment 
delays  the  effective  ddte  for  §  129.14 
from  August  2-5, 1987,  to  February  25, 
1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  L.  Catey.  Manager.  Project 
Development  Branch,  AFS-240,  Air 
Transportation  Division,  telephone  (202) 
2i57-3747  or  Wayne  N.  Dixon.  Aircraft 
.Maintenance  Division.  AFS-300, 
telephone  (202]  267-3781.  Office  of  Flight 
Standards.  Federal  .Aviation 
.•\dministration,  800  Indendonce  Avenue. 
S\V.,  Washington.  DC  20591. 


SUPPLEMENTARY  INFORMATION: 

Background 

The  F-A.-'V  3'ated  in  the  'Analysis  of 
Comments"  section  of  the  preamble  of 
the  final  rule  for  Amendments  43-28,  91- 
201,  121-192.  125-9.  129-14.  and  135-24 
(52  VR  20026:  May  28.  1987]  that  specific 
requirements  and  guidance  as  to  what 
would  constitute  an  approvable 
maintenance  program  would  be 
provided  by  an  advisory  circular.  The 
FAA  now  finds  that  developing  and 
processing  an  advisory  circular  in  time 
for  the  August  25, 1987,  effective  date  of 
the  amendment  is  not  possible  and  that 
an  effective  date  of  February  25.  1988. 
for  the  new  .Tiaintenance  program  and 
minimum  equipment  list  requirements. 
§  129.14  of  the  Federal  Aviation 
Regulations,  is  needed  to  complete 
development  of  this  material.  Not 
adopting  this  amendment  would  impose 
a  burden  both  on  the  foreign  air  carriers 
and  the  FAA  because  of  the  difficulty 
and  expenditure  of  time  involved  in 
attempting  to  develop  a  program  and 
obtain  its  approval  with  inadequate 
guidance. 

Reason  for  No  Notice  and  Immediate 
Adoption 

In  view  of  the  fact  that  Amendment 
129-14  will  become  effective  August  25, 
1987.  and  immediate  establishment  of  a 
later  effective  date  for  the  maintenance 
program  and  minimum  equipment  list 
requirements  is  needed  to  allow  for 
development  of  suitable  guidance  to 
effect  those  requirements,  I  find  that 
notice  and  public  procedure  are 
impracticable  and  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  30  days. 

Conclusion 

This  amendment  will  provide  the  time 
necessary  for  development  of  guidance 
materials  for  compliance  with  new 


§  129.14  of  the  FAR  by  extending  the 
effective  date  6  months.  Because  it  will 
not  create  any  additional  burden  on 
those  subject  to  the  regulation,  no  costs 
are  associated  with  this  amendment. 
Therefore,  the  FAA  has  determined  that 
this  amendment  is  not  major  under 
Executive  Order  12291  or  significant 
under  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979).  It  is  further 
certified  that  under  the  criteria  of  the 
Regulatory  Flexibility  Act  this 
amendment  will  not  have  a  significant 
economic  impact,  positive  or  negati\e. 
or  a  substantial  number  of  small  entities 
because  no  costs  are  associated  with  the 
amendment.  For  these  reasons,  the  FAA 
has  determined  that  the  expected 
economic  impact  is  so  minimal  that  a 
full  regulatory  evaluation  is  not 
warranted. 

List  of  Subjects  in  14  CFR  Part  129 

Aircraft,  Air  Carrier,  Airworthiness. 

The  Amendment 

Accordingly,  the  effective  date  for 
§  129.14  of  the  Federal  Aviation 
Regulations  (14  CFR  129.14)  is  delayed 
until  February  25.  1988. 

Authority 

The  authority  citation  for  Part  129 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1346.  1354(a),  1356. 
1357.  1421.  1502.  and  1511;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97^99.  January  12. 1983). 

Issued  in  Washington.  DC.  on  August  25. 
1987. 

T.  Allan  McArtor,    j 

Admin/strator. 

|FR  Doc.  87-19816  Filed  8-25-87;  4:38  pmj 
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202 28821 

Proposed  Rules: 

201 28731 


38  CFR 

Proposed  Rules: 

4 32318 

21 30178,31416 

39  CFR 

1 0 29697 

20 29697 

1 1 1 2901 1 

965 2901 2 

40  CFR 

1 30359 

1 2 30598 

22 306?  1 

50 29382,  29467,  31701 

51 29383,  29385 

52 28694,  29383,  29385. 

32009 

60 28946.  306 :'4 

61 30920 

ISO 29013, 

31029,  32128,  32305,  32306 

228 29845,  30360 

261 28696,  28697,  29846- 

29849 

271 29522,  30681,  30682 

799 28698.  31962,  32240 

Proposed  Rules: 

2 29045 

1 3 32098 

22 ~ - 29222 

24 29222 

50 29392 

52 29392,  29394.  30189, 

31789,31791,32321 

60 29548,  31633,  32026 

80 31 162,  31274 

86 31162,  31274 

122 30931 

1 23 30931 

1 24 32446 

1 44 32446 

146 32446 

148 32446 

160 31635 

180 29050,31635,  32322 

228 29550.  30189,  31636 

260 29708 

264 31 948 

265 29708,  30570 

268 29992 

270 29708.  30570 

271 301 92,  30570 

600 31162,31274 

761 31738 

763 29228 

795 29395,  29990 

796 29395 

799 29395,  31 970 

41  CFR 

101-26 29522,  29523 

201-8 30280 

Proposed  Rules: 

1 05-55 31 642 

42  CFR 

400 30362 

405 28823 

409 28823 

410 29353 

412 30362 

442 - 28823 

Proposed  Rules: 

84 32402 


405 29605 

413 29605 

441 „ 29605 

482 29605 

485   29605 

43  CFR 

4   32130 

3450 28824 

Public  L«nd  Order* 

1231  (Revoked  in  part 

by  PlO  6655) 31623 

6651  (Co'^ecied 

by  PLO  6655) 3-623 

6653 29525 

6654 29525 

6655 31623 

6656 31623 

Proposed  Rules: 

3-60 30282,  30310.  30626 

3480 29866 

3560 3 1 643 

5400 288  5C' 

5440 28850 

44  CFR 

64 29164.  31765 

65 29014,  29C15 

67 29016 

80 30683 

81 30683 

82 30683 

63 „ 30683 

Proposed  Rules: 

65 29228 

67 31417 

302 „ 321 40 

45  CFR 

96 31 030 

233 - 28824 

304 32130 

1 207 32132 

1 208 32 1 33 

1612 28777 

2002 28705 

2010 30582 

Proposed  Rutes: 

16  30194 

233 32323 

402 30194 

1612 28777 

46  CFR 

54 31623 

67 3 1 767 

1 1 1 31 623 

150 31623 

154 31623 

Proposed  Rules: 

1 31786 

3 31786 

10 31429 

27 29556 

157 31429 

187 31429 

558 29708 

559 29708 

560 29708 

561 29708 

562 29708 

564 29708 

566 29708 

569 29708 

586 29396 
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Ch  I 31763 

1 31769 

22 29186,  29386 

31 - 29018 

32 29018 

73    ...28705.28825,29851- 

29854,31031,31398,31771- 

31773  3?135 

'^^      31398 

80  28825 

90 29855 

94 29855 

97 28825 

Proposed  Rules; 

Ch.  1 28731 

2 31432 

22 31042 

69   31793 

73 28731,  27732.  29235, 

298G9- 29872,  30692,  30694 

31043,31044,31432,  31793- 

31795,32141,32142 

90 29051,  31796 

95 29396 

97   29052 

43  CFR 

1  30074 

5 „  ,   300  74 

7 3CMD74 

13 3C074 

19 300 '4 

22 30074 

25  30074 

23   30074 

31 30074 

32 30074 

45 300^4 

52 30074 

53  30074 

204  28705 

215  28705.  30687 

230  2b705 

232  30368 

252 30368 

253 28705 

825 32012 

833  32012 

652 32012 

Proposed  Rules: 

47  31722 

-2   .31722 

504   30694 

507  28827 

508 28827 

514 30694 

515  30694 

522 30694 

525 28828,  30694 

532   30694 

534 30694 

536 30694 

537 30694 

552  28827,  30694 

553 28827,  30694 

904 28716 

952 28716 

970 28716,  30998 

49  CFR 

1 30688 

171 29526 

172 29526 

173 29526 

509 29857 


701 31407 

830 30370 

1002 31773 

1011 30165 

1059  32135 

1132   30165 

1161 30165 

1162 30165 

Proposed  Rules: 

Ch.  X. 30393 

1 72 3 1 486 

571 _ 29873,30393 

580. 29556 

647 29709 

1 0:39 29873 

1165 „ _ 30933 

1206 28854 

1249 28854 

50  CFR 

17 237S0,  28628  29751, 

29, '54,  29784 

20 28717,29187.  31773, 

32013 

25 29858 

285 28831 

611 29528,  31032,  31631 

652 32306 

655 30166 

661 28721,  29019,  29020, 

29528.  29700.  29860, 
31033,32015,32135 

6*2 31631 

663 31034 

672 32137 

674 29020,  30766 

675 28722.  29021,  31032 

685 32015 

Proposed  Rules: 

17 28787,  31046-31051, 

32143,32145 

20 „ 30395 

32 28831 

611 30C12 

6-19 28732 

663 „ _ 29400 

675 30212 

LIST  OF  PUBLIC  LAWS 


^k>te.  Nc  publ.c  brils  which 
have  becorre  law  were 
received  by  the  OMice  of  the 
Federal  Register  for  inclusion 
in  tolay's  List  of  Public 
Laws. 

Last  List  August  2t>.  1%~ 


UM  I 


UM  I 


UM  I 


8-28-87 
Vol.  52 


United  S; 
Governm 
Printing  C 

SUPERINTENC 
OF  DOCUMEN 
Washington,  D( 


OFFICIAL  BUS 
Penalty  (or  pnv 


8-28-87 
Vol.  52 

No.  167 

! 

Friday 

August  28.  1987 

J,"     -^ 

1 

llllll 
llllll 

=    ^    1 

-       -        - 

-    = ^== 

S 

s      =  ^ 



|""l 
llllll 

llllll 

9f*^*9(9(***9(^*^X**- 


^8106 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington,  DC  20402 


0 


KGV 


A  F  R  S  E  R  I  ; 

'-TRIALS  PROCESSING 

u  rn  V   MICROFILMS    I N  ■ 

30  0     N     ZF.EB     RD 

ANN     ARBOR  .^1 1        < 


SECOND  CLASS  NEWSPAPER 

Postage  and  Fees  Paid 

US  Government  Printing  Office 

(ISSN  0097-6326) 


OFFICIAL  BUSINESS 
Penalty  (or  private  use,  S300 


8-28-8 
Voi.  5; 
Pages 


8-28-87 

Voi.   52         No.   167 

Pages  32529-32774 


Friday 
August 


28, 


1987 


BrpfiP^s  on  How  To  Lse  the  Federal  Register — 
t    '    ■  formation  on  briefings  in  Washington.  DC.  see 
announcement  on  the  inside  cover  of  this  issue. 


BEST  COPY  AVAILABLE 


Federal  Register  /  Vol.  52,  No.  167  /  Friday,  August  28,  1987 


1987 


UM  I 


FtDFK AL  RFCiSTER  ['ublished  daily,  Monday  through  Friday, 
(not  piilihshed  on  Saturdays,  Sundays,  or  on  official  holidays), 
bv   Ihc  Office  of  the  Federal  Register.  National  Archives  and 
Ric.ords  Administration,  Washington.  DC  20408.  under  the 
Federal  Register  Act  (49  Stat.  ,500.  as  amended;  44  U.S.C.  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents.  U.S.  Government  Printing  Office, 
U.ishington.  DC  20402 

Iht    Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Fvccutive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  I 

published  by  act  of  Congress  and  other  Federal  agency  | 

documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agenc> 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers, 
for  5340.00  per  year,  or  S170.00  for  6  months,  payable  in 
advance.  The  charge  for  individual  copies  is  $1.50  for  each 
issue,  or  $1.50  for  each  group  of  pages  as  actually  bound.  Reiiit 
check  or  money  order,  made  payable  to  the  Superintendent  oi 
Documents,  U.S.  Government  Printing  Office.  Washington.  DC 
20402. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Feder.i!  Reuistcr 

Questions  and  requests  for  specific  information  may  be  directed 
to  the  telejphone  numbers  listed  under  INFORMATION  AND 
ASSISTA.N'CE  in  the  READFR  AIDS  section  of  this  issue. 

Hou    lo  Cite  This  Publication,  Use  the  volume  number  and  tile 

p.i^e  numoer   Example;  52  FR  12345, 


FOR: 

WHO: 
WHAT: 


WHY: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of 
Federal  Regulations, 

The  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  2  1/2  hours)  to 
present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role  in  the 
development  of  regulations, 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
system. 

To  provide  the  public  with  access  to  information 
necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  be  no  discussion  of 
specific  agency  regulations.  I 


WASHINGTON,  DC 

WHEN:  September  29,  at  9  am 

WHERE:  Office  of  the  Federal  Register, 

First  Floor  Conference  Room, 
1100  L  Street  NW.,  Washington.  DC. 

K!:sFh;\  XiKJNS:    [anice  Booker,  202-523-52,39 
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Agricultural  Marketing  Service  ' 

RULES 

Lemons  grown  in  California  and  Arizona,  32529 
Milk  marketing  orders: 

Nebraska-Western  Iowa,  32530  1 

Agriculture  Department 

See  also  Agricultural  Marketing  Service:  Animal  and  Plant 
Health  Inspection  Service:  Foreign  Agruultural  Service 

RULES 

Import  quotas  and  fees: 
Dain,'  products — 

Application  period  for  import  licenses,  32529 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Exportation  and  importation  of  animals  and  animal 
products: 
Horses  from  countries  affected  v\i'h  CEM^ 
Netherlands.  32532 

PROPOSED  RULES 

Exportation  and  importation  of  anim.als  and  animal 
products. 
Cattle  from  Canada — 
Brucellosis  certified  free  territories,  32561 

Blind  and  Other  Severely  Handicapped,  Committee  for 
Purchase  From 

See  Committee  for  FHirchase  From  the  Blind  and  Other 
Severely  Handicapped 

Centers  for  Disease  Control 

NOTtCES 

Grants;  availability,  etc.: 
Breast  cancer  screening  program:  evaluation  project, 
32608 

Commerce  Department 

Si'C  International  Trade  Administration:  National  Bureau  of 

Standards:  Nationd!  Oreanic  and  .Mmospheric 
Administration 

Commission  on  Education  of  the  Deaf 

NOTICES 

Educational  programs  for  the  deaf 
Draff  recommendations,  32732 

Committee  for  Purchase  From  the  Blind  and  Other 
Severely  Handicapped 

NOTICES 

Procurement  list.  1987:  ! 

Additions  and  deletions,  32581 

(2  documipnts)  • 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  m.an-made  textiles: 
Haiti,  32580 


Commodity  Futures  Trading  Commission 

PROPOSED  RULES 

Self-rej:  '  <*   ■>  organization  employees  and  governing 

nif  r  :  t  's;  disclosure  of  material,  nonpublic  information, 
32568 

Deaf,  Commission  on  Education  of  the 
See  Commission  on  Education  of  the  Deaf 

Drug  Enforcement  Administration 
NOTICES 

Applications,  hearings,  determinations,  etc.: 
Applied  Science  Laboratories,  32614 

Economic  Regulatory  Administration 

NOTICES 

Natural  gas  exportation  and  importation: 
Phillips  66  Natural  Gas  Co.  et  al.,  32585 

Education  of  the  Deaf  Commission 

Sirc  Commission  on  Edacu'.ion  of  tr.t  Deaf 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

.A  P  Green  Refractories,  32614 
AT^T  Technologies.  Inc.,  32614 
CNG  Producing  Co.,  32615 
General  Electric  Co..  32615 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  fur  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 
32616 

Energy  Department 

See  oico  Economic  Regulatory  Administration;  Federal 
Energy  Regulatory  Commission;  Hearings  and  Appeals 

Office.  Energy  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 
Idaho  National  Engineering  Laboratory,  ID,  32582 

Environmental  Protection  Agency 

NOTICES 

Air  pollution  control: 
Toxic  pollutant  assessment — 
Zinc  and  zinc  oxide,  32597 
Environmental  statements:  availability,  etc.: 
Agency  statements — 
Comment  availability.  32601 
Weekly  receipts,  32601 
Toxic  and  hazardous  substances  control: 
Premanufacture  exemption  approvals,  32600 
Premanufacture  notices  receipts,  32595,  32596 
(2  documents) 

Equal  Employment  Opportunity  Commission 

NOTICES 

Meetings;  Sunshine  Act,  32642 
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Farm  Credit  Administration 

NOTICES 

M.'c'jntjs,  Sunshine  Act,  32643 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives; 

Boeing.  32534 

Intrepnnderea  De  Constructii,  32535 
Standard  instrument  approach  procedures,  32537 
1  ransition  areas  and  control  zones,  32537 

PROPOSED  RULES 

Transition  arens.  32562 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Agency  information  collection  activities  under  OMB  revie|(V, 

32602 

(2  documents) 
.Meetings;  Sunshine  Act,  32642,  32643 

(2  diicunif'nts) 

Federal  Energy  Regulatory  Commission 

NOTICES 

Hydroelectric  applications,  32586 
.Natural  gas  companies: 

Certificates  of  public  convenience  and  necessity; 

applications,  abandonment  of  service  and  petitions  to 
amend,  32591 

Small  producer  certificates,  applications.  32592 
Applications,  hearings,  determinations,  etc.: 

Colorado  Interstate  Gas  Co.,  32589 

Holyoke  Gas  and  Electric  Department  et  al.,  32589 

KN  Energy.  Inc.  32589 

Northwest  Pipeline  Corp.,  32590 

South  Georgia  Gas  Co.,  32590 

Trunkline  Gas  Co.,  32590 

United  Gas  Pipe  Line  Co..  32591 
(2  documents) 

Federal  Highway  Administration 

RULES 

Engineering  and  traffic  operations; 

Emergency  relief 
Correction.  32540 
Kight-of-way  and  environment: 

Environmental  impact  and  related  procedures,  etc..  32656 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.  32603 
Federal  Reserve  System 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

32603 
Appluat:o:is.  heanni^s.  determinations,  etc.: 

Affiliated  Bankshares  of  Colorado,  Inc.,  et  al.,  32604 

Financial  Trust  Corp.  et  a!..  32604 

First  Interstate  Bancorp.  32606 

Marshall  &  Usley  Corp.  et  al.,  32605 

NBS  Bancorp:  correction,  32606 

Sehn  Corp  ,  32605 

Fish  and  Wildlife  Service 

RULES 

Migratory  bird  hunting; 
Federal  Indian  reservations  and  ceded  lands,  32770 
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Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Sponsor  name  and  address  changes— 
Evsco  Pharmaceuticals,  32540 
Color  additives: 
Mica;  use  in  dentifrices  and  fineness  Bpecification  change 
Correction.  32644 
NOTICES 
Human  drugs: 
New  drug  applications  — 
Trihexamate,  32608 

Foreign  Agricultural  Service 

RULES 

Import  quotas  and  fees: 
Dairy  products — 
Application  period  for  import  licenses  (Editorial  Note: 
For  a  document  on  this  subject  see  entry  under 
Agriculture  Department.)  i 

Health  and  Human  Services  Department 

^ee  also  Centers  for  Disease  Control;  Food  and  Drug 

Administration;  Health  Care  Financing  Administration; 

Public  Health  Service 
NOTICES 

Agency  information  collection  activities  under  OMB  review, 
32607 


Health  Care  Financing  Administration 

RULES 

Medicaid:  I 

Long-term  care  facilities;  payments.  Federal  financial 
participation  (FFP).  32544 

Health  Resources  and  Services  Administration 

See  Public  Health  Service 

Hearings  and  Appeals  Office.  Energy  Department 
NOTICES 

Applications  for  exception:  i 

Decisions  and  orders,  32593  I 

Housing  and  Urban  Development  Department 

RULES 

Mortgage  and  loan  insurance  programs: 
Modified  graduated  payment  mortgage  program; 
termination,  32754 
PROPOSED  RULES  I 

Low  income  housing:  I 

Housing  assistance  programs  (Section  8] — 
Fair  market  rent  schedules  for  existing  housing, 
moderate  rehabilitation,  housing  voucher,  etc.. 
32672  I 

Immigration  and  Naturalization  Service 

PROPOSED  RULES  1 

Alien:,  ( 

Asylum  and  witholding  of  deportation  procedures,  32552 


Mc 


interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management  Bureau; 

National  Park  Service;  Surface  Mining  Reclamation  and 

Enforcement  Office 
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International  Trade  Administration 

RULES 

Export  ticensmp: 
Switzerland,  genera!  licenses  G-COM.  GCG.  and  G-CEV, 
shorter  processing  time  frames,  etc..  32539 

Interstate  Con>merce  Commission 

PROPOSED  RULES 

Fremht  forwarders: 

C  irgo  ii.ibihty  secunty  requirements  elimination,  32577 
Practire  and  procedure: 

Licensing  and  reldted  services,  fees,  32573 
notk;es 
Rail  carriers: 

Cost  recovery  proc-edures:  adjustment  factor,  32613 
Railroad  operation,  acquisition,  construction,  etc.; 

Columbia.  MO  et  al..  32613 
Tariff  aiilhonties,  special;  master  tariff  increases,  expiration 
date  extension,  32811 

Justice  Department 

See  also  Drug  Plnforcement  Administration:  Immigration  and 

Naturalization  Service 
NOTICES 
Agency  information  collection  activities  under  0MB  review, 

32613 

Labor  Department 

See  Employment  and  Training  Administration;  Employment 
Stanciards  Administration;  Mine  Safety  and  Health 
Administration:  Ot  upational  Safety  and  Health 

Administra'ion 

Land  Management  Bureau 

notices 

En\ironmental  statements:  availability,  etc.: 

Lahontan  Resource  Area,  NV,  32609 

Upper  Sonoran  Wilderness  study  areas,  AZ,  32609 
Realty  actions;  sales,  leases,  etc.: 

Nevada;  correction.  32644 

Oregon  and  Washington,  32610 

Merit  Systems  Protection  Board 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
32620 

Mine  Safety  and  Health  Administration 

NOTICES 

Safety  standard  petitions; 
AMAX  Coal  Co.,  32615 
Andesite  Rock  Co.,  32617 
General  Chemical  Corp.,  32617 
Homestake  Mining  Co..  32618-32620 

(7  documents) 
Interstate  Mining  Corp    32618 

National  Archives  and  Records  Administration 

NOTICES 

.Agency  records  schedules;  availability,  32621 
National  Bureau  of  Standards 

NOTICES 

information  processing  standards.  Federal: 

BASIC  programing  language,  32578 

National  Institute  for  Occupational  Safety  and  Health 
Set  Centers  for  Disease  Control 


National  Labor  Relations  Board 

NOTICES 

Meetings;  Sunshine  Act,  32643 

National  Oceanic  and  Atnxispheric  Administration 

PROPOSED  RULES 
Marine  sanctuaries: 

Cordell  Bank  National  Marine  Sanctuary,  CA,  32563 

NOTICES 

Permits: 
Marine  mammals,  32580 
(2  documents) 

National  Park  Service 

PROPOSED  RULES 

A  f  ►,.    .   sical  collections,  federally-owned  and 
duministered:  curation,  32740 

NOTICES 

Concession  contract  negotiations: 
Evelyn  Hill,  Inc.,  32610 
Jerman  &  Mangum  Enterprises,  Inc.,  32611 

V'erkamp's   Inc    32Rn 

National  Science  Foundation 

NQ-^ICES 

Pnvacy  Act;  systems  of  records,  32622 
Nuclear  Regulatory  Commission 

NOTICES 

Nuclear  power  reactors  operating  licenses;  annual  fee, 

32625 
Reports;  availability,  etc.: 
Standard  review  plan;  leak-before-break  technology, 
32626 
Applications,  hearings,  determinations,  etc.: 
Edward  Hines,  jr.  Medical  Center,  32623 
Well  Logging,  Inc..  32622 

Occupational  Safety  and  Health  Administration 

NOTICES 

.Mfelint.'i: 

Occupational  Safety  and  Health  National  Advisory 

Commi'fpe  32620 

Pension  Benefit  Guaranty  Corporation 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

32633 

Physician  Payment  Review  Commission 

NOTICES 

Meetings,  32634 

Publ.c  Health  Service 

k^fn'tfv- '..r.  iJisease  Control;  Food  and  Drug 
.Administration 

RULES 

Medical  care  and  examinations: 
Medical  examination  of  aliens  (AIDS),  32540 

Research  and  Special  Programs  Administration 

NOTICES 

Meetings: 
Technical  Hazardous  Liquid  Pipeline  Safety  Standards 

Committee,  32639 
Technical  Pipeline  Safety  Standards  Committee,  32639 
Technical  Pipeline  Safety  Standards  and  Technical 

Hazardous  Liquid  Pipeline  Safety  Standards 

Committees,  32639 
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DEPARTMENT  OF  AGRICULTURE 

Foreign  Agricultural  Service 

7  CFR  Part  6 

Section  22  Dairy  Import  Quotas; 
Adjustment  of  Application  Period  for 
Import  Licenses  for  Certain  Dairy 
Products;  Correction 

AGENCY:  Foreign  Agricultural  Service, 
USD  A. 

ACTION:  Final  rule:  correction. 

summary:  This  final  rule  amends  the 
regulations  concerning  the  application 
period  for  certain  import  licenses. 
EFFECTIVE  DATE:  July  17,  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

Phillip  |,  Christie.  Head,  Import 
Licensing  Group,  Dairy,  Livestock  and 
Poultry  Division,  Foreign  .Agricultural 
Service,  Room  6616  South  Building. 
Department  of  Agriculture,  Washington. 
DC  20250;  Telephone  (202]  447-5270. 
SUPPLEMENTARY  INFORMATION:  A  notice 
of  adjustment  of  the  application  period 
for  certain  import  licenses  was 
published  in  the  Federal  Register  (52  FR 
26937)  on  July  17,  198",  The 
supplementary  information  set  forth  in 
that  notice  is  correct  with  respect  to  the 
application  period  for  the  1988  quota 
year.  However,  the  provision  amending 
7  CFR  Part  6,  Subpart-Section  22  Import 
Quotas  which  was  also  published  with 
the  Notice  is  inconsistent  with  the 
supplementary  information  in  the  Notice 
and  with  the  agency's  intention. 
Therefore,  the  Foreign  Agricultural 
Service  is  publishing  a  corrected  rule 
which  amends  7  CFR  Part  6,  Subpart- 
Section  22  Import  Quotas  to  provide  that 
when  the  first  day  or  days  of  the 
application  period  fall  on  a  Saturday. 
Sunday,  or  Federal  holiday,  applications 
postmarked  on  these  days  and  the 
imm.ediately  following  workday  will  be 
treated  the  same  in  determining  priority 


in  the  issuance  of  import  licenses.  The 
authority  citation  for  7  CFR  Part  6. 
Subpart-Section  22  Import  Quotas  is 
also  being  amended  to  reflect  the 
current  citation  to  the  statutory 
authority  for  the  regulation. 

This  final  rule  has  been  reviewed 
'.ir.der  L'SD.^  procedures  required  by 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  classified  as  "not  major"  since 
implementation  of  the  provisions  of  this 
rule  will  not  result  in:  (1)  An  annual 
effect  on  the  economy  of  $100  million  or 
more:  (2)  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies,  or  geographic 
regions:  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Furthermore,  to  the  extent,  if  any,  that 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601)  apply  to 
this  rule,  the  Administrator.  Foreign 
Agricultural  Service,  hereby  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  since  the 
change  made  by  this  rule  is  of  a  minor, 
technical  nature  and  will  have  an 
insignificant  economic  impact,  if  any, 
regardless  of  the  size  of  the  applying 
firms. 

This  amendment  to  the  regulations  is 
being  published  as  a  final  rule  since  the 
agency  finds  under  5  U.S.C.  553  that  the 
general  notice  of  proposed  rulemaking 
procedure  is  impracticable  and  contrary 
to  the  public  interest.  It  has  been  the 
agency's  past  practice  to  treat 
applications  as  this  rule  provides  and 
the  rule  merely  involves  a  technical 
change. 

The  effective  date  for  this  final  rule  is 
being  made  retroactive  to  July  17, 1987, 
since  that  was  the  date  on  which  the 
notice  and  incorrect  amendment  to  the 
regulations  was  published.  The  agency 
is  setting  forth  the  rule  as  it  was 
correctly  applied  to  the  application 
period  for  the  1988  quota  year  as 
described  in  the  supplementary 
information  section  of  the  notice. 

List  of  Subjects  in  7  CFR  Part  6 

Section  22,  Import  quotas.  Dairy 
products. 


Accordingly.  7  CFR  Part  6.  Subpart- 
Section  22  Import  Quotas,  is  amended  as 

fo'lows' 

PART  6— [AMENDED] 

1.  The  authority  citation  for  7  CFR 

Part  6,  Subpart — Section  22  Import 
Quotas,  is  revised  to  read  as  follows: 

Authority:  Sec.  3.  Pub.  L  80-897.  62  Slat. 
1248,  as  amended  (7  U.S.C.  624);  sees.  701. 
703,  Pub.  L.  96-39,  93  Stat.  268,  272;  Part  3  of 
the  Appendix  to  the  Tariff  Schedules  of  the 
United  States  (19  U.S.C.  1202);  sec.  501  Pub.  L 
82-137.  65  Stat.  290.  as  amended  (31  U.S.C. 
9701). 

2.  Section  6.25  is  amended  by  revising 
paragraph  (b)(4}  to  read  as  follows: 

§  6.25     Eligibility. 

•  ■  •  •  * 

(b)  •  *  * 

(4)  Evidence  and  certification  required 
to  establish  the  nonhistorical  eligibility 
of  a  person  making  application  to 
receive  a  quota  share  for  a  given  quota 
year  shall  not  be  approved  by  the 
Licensing  Authority  if  postmarked 
before  August  1  or  later  than  November 
1  of  the  year  preceding  the  quota  year 
for  which  the  license  to  import  is 
requested.  Whenever  August  1  falls  on  a 
Saturday,  Sunday.  Federal  holiday,  or 
other  day  which  is  not  a  normal  full 
workday  for  the  United  States  Postal 
Service,  applications  postmarked  on 
August  1  and  any  subsequent  ddy(s).  if 
any.  through  the  immediately  following 
normal  full  workday  for  the  United 
States  Postal  Service  will  be  treated  the 
same  in  determining  priority  in  the 
issuance  of  the  import  licenses. 
***** 

Signed,  the  20th  of  August.  1987. 
Thomas  O.  Kay,  ^ 

Administrator.  Foreign  Agricultural  Service. 
[FR  Doc.  87-19804  Filed  8-27-87;  8;45  am) 
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Agricultural  Marketing  Service 

7  CFR  Part  910 

(Lemon  Reg.  576! 

Lemons  Grown  in  California  and 
Arizona;  Limitation  of  Handling 

AGENCY:  Agricultural  Marketing  Service, 

LSD  A. 

ACTION:  Final  rule. 
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SUMMARY:  Regulation  576  establishes 
the  quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  market  at 
293.581  cartons  during  the  period  August 
30  through  September  5,  1987.  Such 
action  is  needed  to  balance  the  supply 
of  fresh  lemons  with  market  demand  for 
the  period  specified,  due  to  the 
marketing  situation  confronting  the 
lemon  industry. 

DATES:  Regulation  576  (§  910.876)  is 
effective  for  the  period  August  30 
through  September  5.  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

lames  M.  Scanlon,  Acting  Chief, 
Marketing  Order  Administration  Branch, 
F8.V.  AMS,  USD.A.  Room  2523,  South 
Duildmg.  P.O.  Box  96456,  Washington, 
DC  20090-6456.  telephone:  (202)  447- 
5r:97. 

SUPPLEMENTARY  INFORMATION:  Thls 

final  rule  has  been  reviewed  under 
Executive  Order  12291  and  Department 
Regulation  1512-1  and  has  been 
determined  to  be  a  "non-major"  rule 
under  criteria  contained  therein. 

FHirsuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  tha' 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  action  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
.Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act, 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

This  regulation  is  issued  under 
Marketing  Order  No.  910,  as  amended  (7 
CFR  Part  910)  regulating  the  handling  of 
lem.ons  grown  in  California  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
(the  "Acf.  7  U.S.C.  601  through  674),  as 
amended.  This  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Lemon  Administrative 
Committee  and  upon  other  available 
information.  It  is  found  that  this  action 
will  tend  to  effectu.:ite  the  declared 
policy  of  the  Act. 

This  regulation  is  consistent  with  the 
marketing  policy  for  1987-fl8.  The 
committee  met  publicly  on  August  25, 
198^,  in  Los  Angeles,  California,  to 
consider  the  current  and  prospective 
conditions  of  supply  and  demand  and 
recommended  by  an  9  to  3  vote  (with 
one  abstention)  a  quantity  of  lemons 


deemed  advisable  to  be  handled  during 
the  specified  week.  The  committee 
reports  that  the  market  is  fair. 

Pursuant  to  5  U.S.C.  553,  it  is  further 
found  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice,  and 
engage  in  further  public  procedure  with 
respect  to  this  action  and  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because  of  insufficient  time  between  the 
date  when  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  purposes  of 
the  Act.  Interested  persons  were  given 
an  opportunity  to  submit  information 
and  views  on  the  regulation  at  an  open 
meeting.  It  is  necessary  to  effectuate  the 
declared  purposes  of  the  Act  to  make 
these  regulatcwy  provisions  effective  as 
specified,  and  handlers  have  been 
apprised  of  such  provisions  and  the 
effective  time. 

List  of  Subjects  in  7  CFR  Part  910 

Marketing  agreements  and  orders, 
California,  Arizona,  Lemons. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  910  is  amended  as 
follows: 

PART  910— LEMONS  GROWN  IN 
CALIFORNIA  AND  ARIZONA 

1.  The  authority  citation  for  7  CFR 
Part  910  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

2.  Section  910.876  is  added  to  read  as 
follows: 

§  910.876    Lemon  Regulation  576. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  August  30 
through  September  5, 1987,  is 
established  at  293,581  cartons. 

Dated:  August  26, 1987. 
VVilliam  |.  Doyle, 

Acting  Deputy  Director.  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 
[FR  Doc,  87-19981  Filed  8-27-87;  8:45  am] 

BILLING  CODE  3410-02-M 


7  CFR  Part  1065 

Milk  In  the  Nebraska-Western  Iowa 
Marketing  Area;  Temporary  Revision 
of  Supply  Plant  Shipping  Percentage 
and  Diversion  Limitation  Percentage 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

action:  Temporary  revision  of  rules. 


SUMMARY:  This  action  temporarily 
reduces  for  the  months  of  September 
1987  through  March  1988  the  percentage 
of  supply  plant  receipts  that  must  be 
transferred  or  diverted  to  pool 
distributing  plants  in  order  for  the 
supply  plant  to  maintain  pool  status 
under  the  Nebraska-Western  Iowa 
order.  The  limits  of  the  amount  of  milk 
not  needed  for  fluid  (bottling)  use  that 
may  be  moved  directly  from  farms  to 
nonpool  manufacturing  plants  and  still 
be  priced  under  the  order  would  also  be 
revised  temporarily,  from  40  percent  to 
55  percent,  for  the  same  period.  The 
revision  is  made  in  response  to  a  request 
by  a  cooperative  which  operates  pool 
supply  plants  and  represents  a 
significant  number  of  producers  whose 
milk  is  pooled  under  the  order  for  the 
purpose  of  maintaining  the  pool  status 
of  producers  historically  associated  with 
the  Nebraska-Western  Iowa  order. 

EFFECTIVE  DATE:  August  28,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Constance  M.  Brenner.  Marketing 
Specialist,  USDA/AMS/Dairy  Division, 
Order  Formulation  Branch,  Room  2968, 
South  Building,  P.O.  Box  96456, 
Washington.  DC  20090-6456,(202)  447- 
7183. 

SUPPLEMENTARY  INFORMATION:  Prior 

document  in  this  proceeding: 

Notice  of  Proposed  Temporary 
Revision  of  Supply  Plant  Shipping 
Percentage  and  Diversion  Limitation 
Percentage:  Issued  July  15.  1987; 
published  July  20. 1987  (52  FR  27216). 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Such  action  would  lessen  the  regulatory 
impact  of  the  order  on  certain  milk 
handlers  and  would  tend  to  ensure  that 
dairy  farmers  will  continue  to  have  their 
milk  priced  under  the  order  and  thereby 
receive  the  benefits  that  accrue  from 
such  pricing. 

This  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  the  criteria  contained  therein. 

This  temporary  revision  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
and  the  provisions  of  §§  1065.7(b)(3)  and 
1065.13(d)(4)  of  the  Nebraska-Western 
Iowa  order. 
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Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  (52  PR 
27216)  concerning  a  proposed  reduction 
in  the  percentage  of  supply  plant 
receipts  that  must  be  transferred  or 
diverted  to  pool  distributing  plants  in 
order  for  the  supply  plant  to  maintain 
pool  status,  and  a  proposed  relaxation 
of  the  limits  on  the  amount  of  milk  not 
needed  for  fluid  (bottling)  use  that  may 
be  moved  directly  from  farms  to  nonpool 
manufacturing  plants  and  still  be  priced 
under  the  order.  The  temporary 
reduction  would  be  effective  for  the 
months  of  September  1987  through 
March  1988.  The  public  was  afforded  the 
opportunity  to  comment  on  the  proposed 
notice  by  submitting  written  data,  views 
and  arguments  by  August  4,  1987. 

Statement  of  Consideration 

After  consideration  of  all  relevant 
material,  data,  views  and  arguments 
filed  and  other  available  information,  it 
is  hereby  found  and  determined  that  the 
supply  plant  shipping  percentage  set 
forth  in  §  1065.7(b)  should  be  reduced  by 
10  percentage  points  from  the  present  40 
percent  to  30  percent  for  the  months  of 
September  1987  through  March  1988.  For 
the  same  period,  the  diversion  limits  on 
producer  milk  should  be  increased  by  15 
percentage  points,  from  40  percent  to  55 
percent. 

Pursuant  to  the  provisions  of 
§  1065.7(b)(3)  of  the  Nebraska-Western 
Iowa  milk  order,  the  Director  of  the 
Dairy  Division  may  increase  or  decrease 
the  supply  plant  shipping  percentage  as 
set  forth  in  §  1065.7(b)  by  up  to  20 
percentage  points  during  any  month. 
Similarly.  Section  1065, 13(d)  allows  the 
Director  of  the  Dairy  Division  to 
increase  or  decrease  the  diversion 
limitation  percentages  by  up  to  20 
percentage  points  in  any  month.  Such 
changes  may  be  made  to  encourage 
additional  milk  shipments  needed  to 
assure  an  adequate  supply  of  milk  to 
fluid  handlers,  or  to  prevent  uneconomic 
shipments  of  milk  merely  for  the 
purpose  of  assuring  that  dairy  farmers 
will  continue  to  have  their  milk  priced 
under  the  order  and  thereby  receive  the 
benefits  that  accrue  from  such  pricing. 

The  supply  plant  shipping  percentage 
of  the  Nebraska-Western  Iowa  milk 
order  was  reduced  temporarily  from  40 
to  30  percent  for  the  months  of 
September  1986  through  March  1987.  In 
addition,  the  orders  diversion  limits 
were  revised  temporarily  from  50  to  60 
percent  for  the  months  of  May  through 
August  1986,  from  40  to  60  percent  for 
the  months  of  September  through 
December  1986,  from  40  to  55  percent  for 
the  months  of  Januan,-  through  March 
1987,  and  from  50  to  60  percent  for  the 
months  of  July  and  August  1987. 


Associated  Milk  Producers,  Inc. 

(.•\MPlj,  a  cooperative  association 
operating  supply  plants  historically 
pooled  under  the  Nebraska-Western 
Iowa  order  and  representing  producers 
supplying  a  significant  portion  of  the 
producer  milk  pooled  under  the  order, 
requested  that  for  the  months  of 
September  1987  through  March  1988.  the 
supply  plant  shipping  percentage 
requirement  be  reduced  by  10 
percentage  points  and  the  diversion 
limit  on  producer  milk  be  increased  by 
15  percentage  points. 

The  cooperative  stated  that  producer 
milk  pooled  under  the  Nebraska- 
Western  Iowa  order  during  the  first  five 
months  of  198:"  was  less  than  1  percent 
below  the  same  period  of  1986  despite 
the  effect  of  the  Dairy  Termination 
Program  (DTP).  According  to  .^MPI,  75- 
80  percent  of  the  DTP  sellouts  have 
already  taken  place,  AMPl  concluded 
that  non-participants  in  the  Program 
have  increased  production  substantially 
enough  to  offset  the  volume  of 
production  lost  to  the  DTP.  The 
cooperative  expects  that  since  the 
majority  of  buyouts  took  place  in  the 
second  half  of  1986.  the  volume  of 
producer  milk  pooled  in  late  1987  and 
early  198«  will  increase  over  the  same 
month  of  the  previous  year.  AMPI 
estimates  that  its  own  producers'  milk 
pooled  on  the  Nebraska-Western  Iowa 
order  will  increase  3-5  percent  over  the 
previous  year  in  the  period  for  which  the 
temporary  revisions  are  requested. 

When  the  projected  production 
increases  are  combined  with  a  decrease 
of  1.5  percent  in  Class  I  sales  for  January 
through  May  1987  from  the  same  months 
in  1986.  AMPI  estimated  that  the 
percentage  of  producer  milk  used  in 
Class  I  during  the  months  of  September 
1987  through  March  1988  will  be  little 
more  than  40  percent.  AMPI  stated  that 
a  40-percent  level  of  Class  I  utilization 
would  make  it  difficult  to  justify  a 
requirement  that  60  percent  of  producer 
milk  be  moved  to  pool  plants.  According 
to  the  cooperative,  such  a  requirement 
would  involve  delivering  milk  to  pool 
plants,  then  pumping  it  back  out  into 
trucks  that  would  haul  it  to  nonpool 
plants  where  the  milk  could  be  used. 
AMPI  stated  that  such  double  pumping 
has  a  detrimental  effect  on  milk  quality. 
Because  of  the  expected  relationship 
between  milk  production  and  the  Class  I 
needs  of  the  market.  AMPI  stated  that  55 
percent  would  be  a  more  appropriate 
limit  on  diversions  of  producer  milk  to 
nonpool  plants  than  40  percent,  and  that 
30  percent  would  be  a  more  appropriate 
shipping  requirement  for  pool  supply 
plants  than  40  percent.  According  to  the 
cooperative,  the  requested  temporary 


revisions  would  allow  AMPI  to  avoid 
pooling  some  producer  milk  on  another 
Federal  order  or  engaging  in  uneconomic 
and  inefficient  milk  movements  in  order 
to  maintain  the  pool  status  of  the  milk  of 
its  members  who  have  historically 
supplied  the  fluid  needs  of  the 
Nebraska- Western  Iowa  marketing  area. 

Comments  opposing  the  temporary 
revision  of  the  .supply  plant  shipping 
requirement  were  received  from  Mid- 
America  Dairymen.  Inc.  (Mid-Am).  a 
cooperative  association  representing  a 
substantial  number  of  producers  on  the 
Nebraska-Western  Iowa  market.  Mid- 
Am  opposed  the  temporary  revision  of 
supply  plant  shipping  percentages  on  the 
basis  of  Mid-Am's  contention  that 
AMPI's  description  of  the  Dairy 
Termination  Program  impact  on  the 
Nebraska-Western  Iowa  market  is  in 
error.  Mid-Am's  comments  stated  that 
instead  of  being  75-80  percent  complete 
as  of  June  1.  the  DTP  had  disposed  of 
only  55.4  percent  of  the  dairy  cattle  in 
the  State  of  Nebraska  scheduled  for 
slaughter  or  export.  Mid-Am  described 
Nebraska  as  the  major  source  of  fiuid 
milk  for  bottlers  regulated  by  the 
Nebraska-Western  Iowa  order,  and 
stated  that  fluid  milk  handlers  located  in 
Omaha  and  Lincoln  would  experience  a 
marked  decline  in  their  receipts  from 
producers  as  a  large  number  of  dairy 
herds  cease  production  during  August 
■"987.  As  a  result,  the  cooperative  stated, 
regulated  handlers  will  rely  more 
heavily  on  supply  plant  milk  to  supply 
their  fluid  milk  needs  during  and  after 
August  1987.  Mid-Am  concluded  that  a 
reduction  of  supply  plant  shipping 
requirements  by  10  percentage  points 
could  jeopardize  an  adequate  supply  of 
milk  for  fluid  handlers  located  in  Omaha 
and  Lincoln,  Nebraska. 

No  comments  opposing  the  proposed 
relaxation  of  the  Nebraska-Western 
Iowa  order's  diversion  limits  were 
received. 

According  to  statistics  published  by 
USDA  in  the  issues  of  Dairy  Market 
News  for  March  31-April  4,  1986  (Vol. 
53.  No.  14)  and  June  22-26, 1987  (Vol.  54, 
No.  26),  the  number  of  cows,  heifers  and 
calves  remaining  in  herds  contracted  for 
disposal  as  of  June  1, 1987,  represented 
less  than  20  percent  of  the  number 
originally  scheduled  for  termination.  The 
effect  of  the  DTP  on  milk  production  for 
the  Nebraska-Western  Iowa  market, 
then,  apparently  has  already  largely 
been  felt.  Although  milk  production 
pooled  under  the  order  has,  according  to 
the  market  administrator's  published 
statistics,  declined  slightly  in  1987  from 
1986  levels,  the  amount  of  producer  milk 
used  in  Class  I  has  also  declined.  As  a 
result,  the  percentage  of  producer  milk 
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used  in  Class  I  is  slightly  lower  in  most 
months  of  1987  than  in  the  same  months 
of  1986.  If  the  assumption  is  made  that 
the  remaining  20  percent  of  dairy 
terminations  will  have  as  little  effect  on 
the  Class  I  utilization  percentage  of  the 
market  as  did  the  first  80  percent,  Class 
I  use  under  the  Nebraska-Western  Iowa 
order  should  average  approximately  40 
percent  for  the  months  covered  by  the 
proposed  temporary  revision.  During  the 
fall  months  of  1986,  Class  I  use  was 
slightly  in  excess  of  the  40-percent  level 
while  pool  supply  plant  percentage 
requirements  were  reduced  temporarily 
from  40  percent  to  30  percent.  It  appears 
that  marketing  conditions  in  the 
Nebraska-Western  Iowa  market  during 
the  months  of  September  1987  through 
March  1988  will  be  very  close  to  those 
anticipated  by  AMPI. 

Without  the  temporary  revisions,  milk 
would  have  to  be  moved  unnecessarily 
and  uneconomically  from  farms  to  pool 
plants  and  from  supply  plants  to 
distributing  plants  for  the  sole  purpose 
of  maintaining  the  pool  status  of 
producers  historically  pooled  under  the 
Nebraska-Western  Iowa  order.  In 
addition  to  such  movements  of  milk 
being  inefficient  and  uneconomic,  the 
additional  pumping  to  which  the  milk 
would  be  subject  would  be  detrimental 
to  the  quality  of  the  milk.  It  is  concluded 
the  reduction  of  the  supply  plant 
shipping  percentage  by  10  percentage 
points  and  the  relaxation  of  the 
producer  milk  diversion  limit  by  15 
points  will  prevent  uneconomic 
movements  of  milk  to  pool  distributing 
plants  merely  for  the  purpose  of 
qualifying  it  as  producer  milk  under  the 
order. 

It  is  hereby  found  and  determined  that 
30  days'  notice  of  the  effective  date 
hereof  is  impractical,  unnecessary,  and 
contrary  to  the  public  interest  in  that: 

;a]  This  temporary  revision  is 
necessary  to  reflect  current  marketing 
conditions  and  to  maintain  orderly 
marketing  conditions  in  the  marketing 
area  for  the  months  of  September  1987 
through  March  1988: 

(b)  This  temporary  revision  does  not 
require  of  persons  affected  substantial 
or  extensive  preparation  prior  to  the 
effective  date:  and 

(c)  Notice  of  the  proposed  temporary 
revision  was  given  interested  parties 
and  they  were  afforded  opportunity  to 
file  written  data,  views,  or  arguments 
concerning  this  temporary  revision. 

Therefore,  good  cause  exists  for 
making  this  temporary  revision  effective 
upon  publication  of  this  notice  in  the 
Federal  Register. 


List  of  Subjects  in  7  CFR  Part  1065 

Milk  marketing  orders,  Milk,  Dairy 
products. 

It  is  therefore  ordered.  That  for  the 
months  of  September  1987  through 
March  1988  in  paragraph  (b)  of  §  1065.7, 
the  provision  "40  percent"  is  revised  to 
"30  percent";  and  in  paragraphs  (d)  (2) 
and  (3)  of  §  1065.13,  the  provision  "40 
percent"  is  revised  to  "55  percent". 

PART  1065— MILK  IN  THE  NEBRASKA- 
WESTERN  IOWA  MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
Part  1065  continues  to  read  as  follows: 

Authorit>';  (Sees.  1-19,  48  Stat.  31,  as 
amended  (7  U.S.C.  601-674). 

§§  1065.7  and  1065.13    [Amendedl 

2.  In  §  1065.7(b)  the  words  "40 
percent"  are  revised  to  read  "30 
percent"  for  the  months  of  September 
1987  through  March  1988;  in  §  1065.13(d) 
(2)  and  (3)  the  words  "40  percent"  are 
revised  to  read  "55  percent"  for  the 
months  of  September  1987  through 
March  1988. 

Signed  at  Washington,  DC.  on:  August  21, 
1987. 

Edward  T.  Coughlin, 

Director,  Dairy  Division. 

[FR  Doc.  87-19627  Filed  8-27-87;  8:45  am] 
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Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  92 

(Docket  87-1091 

Restrictions  on  Importation  of  Horses 
From  the  Netherlands 

agency:  Animal  and  Plant  Health 
Inspection  Sen  ice.  USDA. 

ACTION:  Interim  rule, 

summary:  We  are  amending  the 
regulations  by  adding  the  Netherlands  to 
the  list  of  countries  in  which  contagious 
equine  metritis  (CEM)  exists.  Because 
the  Netherlands  is  no  longer  free  of 
CEM,  we  are  restricting  the  importation 
of  certain  horses  from  that  area  to 
prevent  the  livestock  of  the  United 
States  from  contracting  the  disease. 

Dutch  stallions  and  mares  older  than 
731  days  will  not  be  permitted  into  the 
United  States  under  standard  three-day 
quarantine  and  testing  procedures. 
Instead,  they  must  submit  to  the  testing 
and  treatment  procedures  established  to 
qualify  stallions  and  mares  from  CEM- 
affected  countries  for  importation  into 
the  United  States. 


DATES:  Interim  rule  effective  August  28, 
1987.  Consideration  will  be  given  only  to 
comments  postmarked  or  received  on  or 
before  October  27,  1987. 

ADDRESSES:  Send  an  original  and  two 
copies  of  written  comments  to  Steven  B. 
Farbman.  Assistant  Director.  Regulatory 
Coordination,  APHIS.  USDA,  Room  728, 
Federal  Building.  Hyattsville,  MD  20782. 
Please  state  that  your  comments  refer  to 
Docket  No.  87-109.  Comments  received 
may  be  inspected  in  Room  728  of  the 
Federal  Building  between  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Harvey  A.  Kryder,  Import-Export 
and  Emergencv  Planning  Staff,  VS, 
APHIS,  USDA  Room  815,  Federal 
Building,  Hyattsville.  MD  20782,  301- 
436-8695. 

SUPPLEMENTARY  INFORMATION: 
Background  i 

The  regulations  on  animal 
importations  in  9  CFR  Part  92  (referred 
to  below  as  the  regulations)  restrict  the 
importation  of  horses  that  could 
introduce  various  diseases,  such  as 
contagious  equine  metritis  (CEM),  into 
the  United  States.  A  venereal  disease. 
CEM  affects  horses'  fertility  and 
breeding. 

Section  92.2(h)(i)(l)  lists  the  countries 
in  which  CEM  exi3ts  and,  with  certain 
exceptions,  prohibits  importation  of 
horses  from  those  countries.  The 
prohibition  applies  to  horses  in  any  of 
those  countries  at  any  time  during  the  12 
months  before  the  detection  of  CEM. 

In  response  to  a  telex  from  Dutch 
animal  health  officials,  confirming  their 
finding  of  CEM  on  July  22,  1987,  we  are 
adding  the  Netherlands  to  the  list  of 
countries  in  which  CEM  exists.  We  are 
also  making  nonsubstantive  editorial 
cnan^es.  1 

Emergency  Action 

Dr.  John  K.  Atwell,  Deputy 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  for  Veterinary 
Services,  has  determined  that  an 
emergency  situation  exists  that  warrants 
publication  of  this  interim  rule  without 
prior  opportunity  for  public  comment. 
Immediate  action  is  necessary  to 
prevent  carriers  of  CEM  from 
introducing  it  into  the  United  States. 

For  this  reason,  we  find  upon  good 
cause  that,  pursuant  to  the 
administrative  procedure  provisions  in  5 
U.S.C.  553,  prior  notice  and  other  public 
procedures  with  respect  to  this  interim 
rule  are  impracticable  and  contrary  to 
the  public  interest;  and  good  cause  is 
found  for  making  this  interim  rule 
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effective  less  than  30  days  after 
publication  of  this  document  in  the 
Federal  Register.  We  will  consider 
comments  postmarked  or  received 
within  60  days  of  publication  of  this 
intenm  rule  in  the  Federal  Register.  Any 
amendments  we  make  to  this  interim 
rule  as  a  result  of  these  comments  will 
be  published  in  the  Federal  Register  as 
soon  as  possible  following  the  close  of 
the  comment  period. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Elxeoutive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  Si 00 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  state,  or 
local  government  agencies,  or 
geographical  regions;  and  will  not  cause 
a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  bv  Executive 
Order  12291. 

Stallions  and  mares  over  731  days  of 
age  and  from  the  Netherlands,  must 
undergo  testing  and  treatment  in  the 
Netherlands  and  the  United  States  more 
extensive  than  is  standard  during  a  3- 
day  quarantine.  The  extra  time  required 
for  this  additional  testing  and  treatment 
will  delay  the  date  of  the  horses' 
permanent  importation  into  this  countr>-; 
it  will  therefore  increase  the  cost  to 
importers  of  horses  from  the 
Netherlands.  However,  of  the  25,742 
horses  imported  into  the  United  States 
during  Fiscal  Year  1986,  only  418  came 
from  the  Netherlands.  Of  the  418  horses 
imported  from  the  .Netherlands,  fewer 
than  half  would  fall  into  the  categorv'  of 
stallions  and  mares  that  this  interim  rule 
would  affect.  We  expect  this  rule  to 
have  no  effect  on  importers.  Those 
deterred  by  the  tost  of  testing  and 
quarantining  a  stallion  or  mare  affected 
by  this  interim  rule  could,  instead, 
import  geldings  or.  for  breeding,  horses 
younger  than  731  days.  Alternatively. 
they  could  import  horses  from  any  CELM- 
free  country. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 


a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372, 
which  reqtiires  intergovernmental 
consultation  with  state  and  local 
officials.  (See  7  CFR  Part  3015,  Subpart 
V.) 

List  of  Subjects  in  9  CFR  Part  92 

Animal  diseases.  Canada.  Imports, 
Livestock  and  livestock  products. 
Mexico,  Poultry  and  poultrv'  products. 
Quarantine,  Transportation,  Wildlife. 

PART  92— IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

Accordingly.  9  CFR  Part  92  is 

amended  as  follows: 

1.  The  authority  citation  for  Part  92 
continues  to  read  as  follows: 

Authority:  7  L'.S.C.  1622;  19  U.S.C.  1306:  21 
use.  102-T05,  ni,  134a.  134b,  134c,  134d, 
134f,  and  135:  7  CFR  2.17,  2.51.  and  371.2(d). 

§92.2    [Amended) 

2.  In  §92.2.  paragraph  (i)(l), 

".  .  .  France,  Sweden,  and  the  United 
Kingdom  (Fjigland,  Scotland,  Northern 
Ireland,  Norway,  Wales  and  the  Isle  of 
Man)."  is  amended  to  read,   '.  .  .  France. 
the  Netherlands.  Norway,  Sweden,  and 
the  United  Kingdom  (England.  Northern 
Ireland,  Scotland.  Wales,  and  the  Isle  of 
Man)." 

Done  in  Washington,  DC,  this  2l8l  day  of 

.'Xu^ust  1967. 

B.G.  lohnson. 

Acting  Deputy  Administrotor.  Veterinary 

Services,  Animal  and  Plant  Health  Inspection 

Service. 

|FR  Doc.  87-19758  Filed  8-27-«7:  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  114 

Administrative  Claims  Under  Federal 
Tort  Claims  Act 

agency:  Small  Business  Administration. 
action:  Final  rule. 

SUMMARY:  Existing  Small  Business 
Administration  policy  presently  does 
not  provide  for  the  use  of  Agency  funds 
to  indemnify  employees  who  suffer 
adverse  money  judgments  or  personal 


damage  claims  as  a  result  of  official 
acts.  This  proposed  amendment  to  SBA 
lations  parallels  recently  adopted 
Dartment  of  justice  regulations  in 
ting  indemnification  in 
appropriate  situations,  as  determined  by 
the  Adi»inistrator  or  his  designee. 

EFFECTIN^  DATE:  August  28, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Erie  S.  Bent:erson.  Associate  General 
Counsel,  Small  Business  Administration. 
1441  L  Street  NW..  Room  716. 
Washington.  DC  20416,  (202)  653-6509, 

SUPPLEMENTARY  INFORMATION:  Presently 
the  Small  Business  Administration  does 
not  indemnify  Agency  employees  who 
are  sued  in  their  individual  capacity  and 
who  suffer  an  adverse  judgment  as  a 
result  of  conduct  taken  within  the  scope 
of  their  employment,  nor  does  it  settle 
these  claims  with  Agency  funds. 
Lawsuits  against  Federal  employees  in 
their  personal  capacity  have  proliferated 
since  the  Supreme  Court's  decision  in 
Bivens  v.  Six  Unknown  Named  Agents 
of  the  Federal  Bureau  of  Narcotics,  403 
U.S.  388  (1971).  As  reported  by  the 
Department  of  Justice,  since  1971,  over 
12.000  claims  have  been  filed  against 
Federal  employees;  nearly  3.000  actions 
are  now  pending.  A  growing  number  of 
such  suits  have  been  filed  against  SBA 
officials.  These  suits  attack  SBA 
officials  performing  a  wide  variety  of 
functions. 

While  the  Agency  work  force  itself  is 
generally  well-disciplined,  the  risk  of 
personal  liability  and  the  burden  of 
defending  a  suit  as  a  result  of 
performing  one's  employment  duties 
have  a  significant  effect  on  Agency 
operations.  An  adverse  judgment 
against  a  Federal  employee  has 
detrimental  consequences  for  both  the 
individual  and  the  government.  The 
potential  for  being  found  personally 
liable  and  the  uncertainty  as  to  what 
actions  may  culminate  in  a  lawsuit 
intimidates  all  employees,  discouraging 
initiative  and  decisiveness.  As  Professor 
Kenneth  Gulp  Davis  has  stated: 

The  public  suffers  whenever  a  government 
employee  resolves  doubts  in  order  to  protect 
his  own  porketbook  instead  of  resolving 
doubts  in  order  to  protect  the  public  in'-eresi- 
courageous  action  of  public  empHyees  is 
often  essential,  and  it  should  not  be 
discouraged  by  the  threat  of  a  lawsuit  against 
the  employee  personally. 

K.  Davis.  Constitutional  Torts  25.  28 
(1984). 

On  a  broader  scale,  this  fear  of 
personal  liability  affects  government 
operation,  decision-making,  and  policy 
determination. 

The  Agency  believes  that  lawsuits 
against  Federal  employees  in  their 
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personal  capacity  seriously  hinder  the 
Aijpncy's  effective  functioning.  A  change 
in  SBA  policy  to  permit  indemnification 
of  its  employees  would  help  alleviate 
this  problem  and  afford  SBA  employees 
the  same  protection  now  given  to  other 
Federal  officials.  As  noted  previously, 
the  Department  of  Justice  has  recently 
enacted  a  similar  amendment  allowing 
for  indemnification  of  Department 
employees.  28  CFR  Part  50. 

This  change  in  SBA  policy  permits, 
but  does  not  mandate,  that  the  Agency 
indemnify  an  employee  who  suffers  an 
adverse  judgment,  verdict,  or  monetary 
award.  The  actions  which  give  rise  to 
the  claim  or  judgment  must  fall  within 
the  individual's  scope  of  employment, 
and  indemnification  should  be  in  the 
interest  of  the  Small  Business 
Administration  as  determined  by  the 
Administrator  or  his  designee.  In  rare 
instances,  where  the  Administrator 
deems  it  appropriate,  an  individual 
damage  claim  may  be  settled  with 
.Agency  funds  prior  to  entry  of  judgment. 
Absent  exceptional  circumstances, 
however,  SBA  will  not  agree  to 
indemnify  an  employee  or  settle  a  claim 
before  entry  of  an  adverse 
determination.  This  provision  is 
designed  to  discourage  claims  brought 
against  Agency  employees  solely  in 
order  to  pressure  the  Agency  into 
settlement.  Denial  of  dispositive  motions 
or  delay  in  deciding  such  motions  will 
ordinarily  not  lead  to  settlement  before 
trial  and  judgment. 

These  regulations  are  published  in 
fnal  form  vMthout  the  opportunity  for 
public  notice  and  comment  because  they 
relate  to  SBA  management  and 
personnel. 

Accordingly.  13  CFR  Part  114  is 
amended  as  follows: 

PART  114— ADMINISTRATIVE  CLAIMS 
UNDER  THE  FEDERAL  TORT  CLAIMS 
ACT  AND  INDEMNIFICATION  AND 
REPRESENTATION  OF  SBA 
EMPLOYEES 

1.  The  Authority  for  Part  114  is  revised 
to  read  as  follows: 

Authority:  15  U  S.C  634(b||l!;  15  U.S.C. 
6j4ibl(6!;  Zti  U.S.C.  2672;  28  CFR  14.11  (31  FR 
16616). 

2.  Part  114  is  amended  by  revising  the 
heading:  designating  existing  §§  114.100 
through  114,111  as  Subpart  A;  and 
adding  Subpart  B,  to  read  as  follows: 

Subpart  A— Administrative  Tort  Claims 


Subpart  B — Indemnification  and 
Representation  of  SBA  Employees 

Sec. 

114.112     Policy. 

114  113    Attorney-client  privilege. 


Subpart  B — Indemnification  and 
Representation  of  SBA  Employees 

§114.112    Policy. 

(a)  The  Small  Business  Administration 
may  indemnify  an  SBA  employee,  who 
is  personally  named  as  a  defendant  in 
any  civil  suit  in  state  or  federal  court  or 
an  arbitration  proceeding  or  other 
proceeding  seeking  damages  against  an 
SBA  employee  personally,  for  any 
verdict,  judgment,  or  other  monetary 
award  which  is  rendered  against  such 
employee,  provided  that  the  conduct 
giving  rise  to  the  verdict,  judgment,  or 
award  was  taken  within  the  scope  of  his 
or  her  employment  and  that  such 
indemnification  is  in  the  interest  of  the 
Small  Business  Administration,  as 
determined  by  the  Administrator  or  his 
designee. 

(b)  The  Small  Business  Administration 
may  settle  or  compromise  a  personal 
damage  claim  against  an  SBA  employee 
by  the  payment  of  available  funds,  at 
any  time,  provided  the  alleged  conduct 
giving  rise  to  the  personal  damage  claim 
was  taken  within  the  employee's  scope 
of  employment  and  that  such  settlement 
or  compromise  is  in  the  interest  of  the 
Small  Business  Administration,  as 
determined  by  the  Administrator  or  his 
designee. 

(c)  Absent  exceptional  circumstances 
as  determined  by  the  Administrator  or 
his  designee,  the  Agency  will  not 
entertain  a  request  either  to  agree  to 
indemnify  or  to  settle  a  personal 
damage  claim  before  entry  of  an 
adverse  verdict,  judgment,  or  award. 

(d)  An  SB.'V  employee  may  request 
indemnification  to  satisfy  a  verdict, 
judgment,  or  award  entered  against  that 
employee.  The  employee  shall  submit  a 
written  request,  with  appropriate 
documentation  including  copies  of  the 
verdict,  judgment,  award,  or  settlement 
proposal,  in  a  timely  manner  to  the 
General  Counsel,  who  shall  make  a 
recommended  disposition  of  the  request. 
Where  appropriate,  the  Agency  shall 
seek  the  views  of  the  Department  of 
Justice.  The  General  Counsel  shall 
forward  the  request,  the  accompanying 
documentation,  and  the  General 
Counsel's  recommendation  to  the 
Administrator  for  decision. 

(e)  Any  payment  under  this  section 
either  to  indemnify  a  Small  Business 
Administration  employee  or  to  settle  a 
personal  damage  claim  shall  be 
contingent  upon  the  availability  of 
appropriated  funds  of  the  Small 
Business  Adnuinistration. 

§  1 1 4. 1 3    Attorney-client  privilege. 

Attorneys  employed  by  the  Small 
Business  Administration  who 


participate  in  any  process  utilized  for 
the  purpose  of  determining  whether  the 
Agency  should  request  the  Department 
of  Justice  to  provide  representation  to  an 
Agency  employee  sued,  subpoenaed  or 
charged  in  his  individual  capacity,  or 
whether  attorneys  employed  by  the 
Small  Business  Administration  should 
provide  assistance  in  the  representation 
of  such  an  agency  employee,  undertake 
a  full  and  traditional  attorney-client 
relationship  with  the  employee  with 
respect  to  application  of  the  attorney- 
client  privilege.  If  representation  is 
authorized,  Small  Business 
Administration  attorneys  who  assist  in 
the  representation  of  an  employee  also 
undertake  a  full  and  traditional 
attorney-client  relationship  with  the 
employee  with  respect  to  the  attorney- 
client  privilege.  Any  adverse 
information  communicated  by  the  client- 
employee  to  an  attorney  during  the 
course  of  such  attorney-client 
relationship  shall  not  be  disclosed  to 
anyone,  either  inside  or  outside  the 
Small  Business  Administration,  other 
than  attorneys  responsible  for 
representation  of  the  employee,  unless 
such  disclosure  is  authorized  by  the 
employee.  Such  adverse  information 
shall  continue  to  be  fully  protected 
whether  or  not  representation  is 
provided,  and  even  though 
representation  may  be  denied  or 
discontinued. 

Dated:  August  7, 1987. 
James  Abdnor, 

Administrator. 

[FR  Doc.  87-19590  Filed  8-27-87;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
14  CFR  Part  39 

IDocket  No.  87-NM-100-AD;  Amdt.  39- 
5714] 

Airworthiness  Directives:  Boeing 
Model  727  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

summary:  This  amendment  amends  an 
existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  727 
series  airplanes,  which  currently 
requires  the  inspection  and  repair  of 
cracks  in  the  forward  frame  of  the 
Number  3  cargo  door  cutout.  This 
amendment  is  prompted  by  a  reported 
case  of  one  operator  who  did  not  repair 
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several  cracks  discovered  during  the 
inspection  required  by  this  AD.  The 
cracking,  if  not  repaired,  could  result  in 
the  failure  of  the  frame  and  could  result 
in  rapid  depressurization  of  the  airplane. 
To  assure  continued  compliance  with 
this  AD,  a  statement  is  being  added  to 
reaffirm  the  repair  requirements. 
dates:  Effective  September  3, 1987. 
ADDRESSES:  The  applicable  service 
information  ma\  be  obtained  from  the 
Boeing  Commercial  Airplane  Company, 
P.O.  Box  3707,  Seattle.  Washington 
98124.  This  information  may  be 
examined  at  FAA.  Northwest  Mountain 
Region,  17900  Pacific  Highway  South, 
Seattle,  Washington,  or  Seattle  Aircraft 
Certification  Office,  FAA,  Northwest 
-Mountain  Region.  9010  East  Margindl 
Way  South,  Seattle.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
.Mr.  Stanton  R.  Wood,  Airframe  Branch, 
ANM-120S;  telephone  (206)  431-1924. 
.Mailing  address:  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  On 
August  5.  1986.  the  FAA  issued  AD  86- 
17-05.  Amendment  39-5391  (51  FR  29213; 
August  15. 1986),  applicable  to  Boeing 
Model  727-200  series  airplanes  equipped 
with  the  Number  3  cargo  door,  to  require 
inspection  for  cracks  in  the  forward 
frame  of  the  Number  3  cargo  door 
cutout.  Since  issuance  of  that  AD.  there 
has  been  one  report  that  an  operator 
may  have  misinterpreted  paragraph  C. 
of  the  AD.  The  operator  reportedly 
believed  that  it  was  acceptable  to 
continue  to  reinspect  the  cracked 
forward  frame  instead  of  repairing  it 
prior  to  further  flight.  The  cracking,  if 
not  repaired,  could  lead  to  failure  of  the 
frame,  which  could  result  in  rapid 
depressurization  of  the  airplane. 

Since  this  condition  may  exist  or 
develop  on  other  airplanes  of  this  same 
type  design,  the  FAA  has  determined 
that  paragraph  C.  of  AD  86-17-05  must 
be  amended  to  clarify  the  requirement 
that  repair  of  cracking  must  be 
accomplished  prior  to  further  flight.  This 
clarification  will  ensure  that  operators 
cannot  misinterpret  the  intent  of  the 
rule. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
IS  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  FA.-\  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 


the  procedures  of  Order  12291  with 

respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  document 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26. 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not 
required). 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97^49. 
January  12, 1983):  and  14  CFR  11.89. 

§  39.13    (Amended) 

2.  By  amending  AD  86-17-05, 
Amendment  39-5391  (51  FR  29213: 
August  15, 1986).  by  revising  paragraph 
C.  to  read  as  follows: 

C.  Repair,  prior  to  further  flight,  any  cracks 
detected  in  the  forward  frame  of  the  Number 
3  cargo  door  cutout,  in  accordance  with 
paragraph  G.  of  the  Accomplishment 
Instructions  in  Boeing  Alert  Service  Bulletin 
727-53A0169.  Revision  2,  dated  May  23. 1986. 
or  later  FAA-approved  revisions.  Reinspect, 
at  intervals  not  to  exceed  2.200  landings,  all 
areas  of  the  forward  frame  not  covered  by 
the  repair,  in  accordance  with  the 
Accomplishment  Instructions  of  paragraphs 
C.  D..  and  E.  of  Boeing  Alert  Service  Bulletin 
727-53.A0169.  Revision  2,  dated  May  23, 1986, 
or  later  FAA-approved  revisions. 

This  amends  AD  86-17-05, 
Amendment  39-5391. 

This  Amendment  becomes  effective 
September  3, 1987. 

Issued  in  Seattle,  Washington,  on  August    - 

10.  1987, 

Wayne  J.  Barlow, 

Director.  Northwest  Mountain  Region. 

|FR  Doc  8--19-'34  Filed  8-27-67;  8:45  am] 
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14  CFR  Part  39 

(Docket  No.  87-ANE-OI;  AtmH.  39-56951 

Airworthiness  Directives; 
Intreprlnderea  De  Constructii 
Aeronautice  Model  IS-28B2 

AGENCY.  Federdi  .Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD) 
applicable  to  Intreprlnderea  De 
Constructii  Aeronautice  Model  IS-28B2 
gliders  which  requires  an  initial  visual 
inspection  and  replacement  of  the 
aileron  control  levers  and  forks.  This 
action  was  prompted  by  the 
determination  that  the  aileron  control 
lever  and  forks  can  fail  from  excessive 
loads  induced  by  deformed  or  misrigged 
parts.  This  condition,  if  not  corrected, 
could  result  in  the  glider  becoming 
uncontrollable. 
DATES.  Effective  September  3, 1987, 

Compliance  schedule — As  prescribed 
in  the  body  of  the  AD. 

Incorporation  by  Reference — 
Approved  by  the  Director  of  the  Federal 
Register  as  of  September  3, 1987. 
ADDRESSES:  The  technical  information 
and  modification  parts  specified  in  this 
AD  may  be  obtained  from  Sprague 
Aviation  Incorporated,  699  Linwood. 
Vacaville.  California  95688.  A  copy  of 
the  technical  note  is  contained  in  the 
Rules  Docket,  Federal  Aviation 
Administration.  New  England  Region, 
Office  of  the  Regional  Counsel,  12  New 
England  Executive  Park,  Burlington, 
Massachusetts  01 803 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Munro  Dearing.  Brussels  Aircraft 
Certification  Office,  Europe.  Africa,  and 
Middle  East  Office,  Federal  Aviation 
Administration,  c/o  American  Embassy. 

15  Rue  de  la  Loi  B-1040.  Brussels, 
Belgium;  telephone  513.38.30  ext.  2710,  or 
John  J.  Maher,  ANE-172.  Federal 
Aviation  Administration,  New  England 
Region,  Ai-craft  Certification  Division. 
New  York  Aircraft  Certification  Office. 
181  South  Franklin  Avenue,  Room  202, 
Valley  Stream,  New  York  11581; 
telephone  516-791-6221 
SUPPLEMENTARY  INFORMATION: 
Intreprlnderea  De  Cons'.-'uctii 
Aeronautice  has  determined  that  failure 
may  occur  in  the  aileron  control  levers 
and  forks  of  their  Model  IS-28B2  gliders 
from  mishandling  the  aileron  or 
misrigging  the  aileron  control  system. 
The  manufacturer  has  issued  Service 
Bulletin  No.  IS-28B2-EO-14.  dated 
August  20.  1985.  which  requires 
replacement  of  the  aileron  levers  and 
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forks.  The  Romanian  Department  of 
Civil  Aviation,  which  has  the 
responsibility  and  aiithority  to  maintain 
the  continuing  airworthiness  of  these 
gliders  in  Romania,  has  classified 
Service  Bulletin  N'o.  1S-28B2-EO-14  as 
mandatory,  requiring  compliance  with 
the  provisions  of  this  service  bulletin  on 
gliders  operated  under  Romania 
registration.  The  FAA  relies  upon  the 
certification  of  the  Romanian 
Department  of  Civil  Aviation,  combined 
with  FAA  review  of  pertinent 
documentation,  in  finding  compliance  of 
the  design  of  these  gliders  with  the 
applicable  United  States  airworthiness 
requirements,  and  the  airworthiness  and 
conformity  of  products  of  this  design 
certificated  for  operation  in  the  United 
States. 

The  FAA  has  examined  the  avilable 
information  related  to  the  issuance  of 
Intreprinderea  De  Constructii 
Aeronautice  Service  Bulletin  No.  IS- 
2fiB2-EO-14  and  the  mandatory 
classification  of  this  service  bulletin  by 
the  Romanian  Department  of  Civil 
Aviation.  Based  on  the  foregoing,  the 
FA.'^  has  de'emmed  that  the  condition 
addressed  by  Intrepinderea  De 
Constructii  Aeronautice  Service  Bulletin 
No.  IS-28B2-EO-14  is  an  unsafe 
condition  that  may  exist  on  other 
products  for  the  same  type  design 
certificated  for  operation  in  the  United 
States. 

Therefore,  an  AD  is  being  issued  to 
required  initial  visual  inspection  and 
replacement  of  the  aileron  control  levers 
and  forks  on  Intreprinderea  De 
Constructii  Aeronautice  Model  IS-28B2 
gliders.  Since  a  situation  exists  that 
requires  the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
public  procedure  hereon  are  impractical 
and  good  cause  exists  for  m.aking  this 
amendment  effective  in  less  than  30 
days. 

Conclusion 

The  F.-\A  has  determined  that  his 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  further  determined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  Febniary  26.  1979).  If  this 
action  IS  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 


as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
[otherwise,  an  evaluation  or  analysis  is 
not  required)  A  copy  of  it,  when  filed, 
may  be  obtained  by  contacting  the 
person  identified  under  the  caption, 
"FOB  FURTHER  INFORMATION  CONTACT." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  (FAA)  amends  Part  39  of 
the  Federal  Aviation  Regulations  (FAR) 
as  follows; 

PART  39— [AMENDED! 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows; 

Authority;  49  U.S.C.  1354(a),  1421,  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449, 
January  12. 1983):  and  14  CFR  11.89. 

§39.13    lAmended] 

2.  By  adding  to  §  39.13  the  following 
new  airworthiness  directive  (AD): 

Intrepinderea  De  Constructii  Aeronautice: 

Applies  to  Model  IS-28B2  gliders  through 
serial  number  160  inclusive  certificated  in 
any  category. 

Compliance  is  required  as  indicated  unless 
already  accomplished. 

To  prevent  the  failure  of  the  aileron  control 
levers  and  foti;s  which  could  result  in  the 
glider  becoming  uncontrollable,  accomplish 
the  following: 

(a)  Within  the  next  5  hours  time-in-service 
after  the  effective  date  of  this  AD  unless 
compliance  with  paragraph  (c)  has  been 
accomplished,  visually  inspect  the  aileron 
control  levers  P/N  30AD.02.028  and  aluminum 
NIA  181-2  forks  using  a  10  power  or  greater 
magnifying  glass  for  cracks  or  deformation. 

(b)  If  a  cracked  or  deformed  part  is  found 
during  the  inspection  required  by  paragraph 
(a)  of  this  AD,  before  further  flight,  replace 
the  aileron  control  levers  and  forks  with 
serviceable  levers  and  forks,  new  design  P/N 
30AU.02.028  lever  and  steel  NIA  201-2  fork,  in 
accordance  with  the  accomplishment 
instructions  of  Intreprinderea  De  Constructii 
Aeronautice  Service  Bulletin  No. 
IS-28B2-EO-14,  dated  August  20,  1985. 

Note.— The  manufacturer  tias  assigned  the 
same  part  number  to  the  new  design  aileron 
lever  as  the  original  design  aileron  lever.  The 
new  lever  can  be  identified  by  measuring  the 
length  of  the  section  which  is  reduced  in 
thickness  on  the  longer  arm  of  the  aileron 
lever.  The  new  design  aileron  lever  is 
reduced  in  thickness  42mm  from  the  end  of 
the  longer  arm  whereas  the  old  design  aileron 
lever  is  reduced  in  thickness  27mm  from  the 
end  of  the  longer  arm. 


(c)  Prior  to  September  30. 1987.  replace  any 
aileron  control  system  levers  and  forks  not 
replaced  in  accordance  with  paragraph  (b)  of 
this  AD,  with  serviceable  levers  and  forks, 
new  design  P/N  30AD.02.028  lever  and  steel 
NIA  201-2  fork,  in  accordance  with 
Intreprinderea  De  Constructii  Aeronautice 
Service  Bulletin  No.  IS-28B2-F.O-14  dated 
August  20,  1985. 

Note. — The  aileron  levers  removed  from 
service  should  be  destroyed  or  disfigured  to 
prevent  reuse. 

Upon  request,  an  equivalent  means  of 
compliance  with  the  requirements  of  this 
AD  may  be  approved  by  the  Manager. 
Brussels  Aircraft  Certification  Office, 
AEU-100,  Europe,  Africa,  and  Middle 
East  Office,  Federal  Aviation 
Administration,  c/o  American  Embassy, 
15  Rue  de  la  Loi  B-1040,  Brussels. 
Belgium;  telephone  513.38.30  ext.  2710,  or 
the  Manager,  Federal  Aviation 
Administration.  New  England  Region, 
Aircraft  Certification  Division.  New 
York  Aircraft  Certification  Office,  181 
South  Franklin  Avenue,  Room  202, 
Valley  Stream,  New  York  11581; 
telephone  516-791-6680. 

Upon  submission  of  substantiating 
data  by  an  owner  or  operator  through  an 
FAA  maintenance  inspector,  the 
Manager,  Brussels  Aircraft  Certification 
Office,  or  the  Manager,  New  York 
Aircraft  Certification  Office,  may  adjust 
the  compliance  time  specified  in  this 
AD. 

Intreprinderea  De  Costructii 
Aeronautice  Service  Bulletin  No.  IS- 
28B2-EO-14.  dated  August  20, 1985, 
identified  and  described  in  this 
document,  is  incorporated  herein  and 
made  a  part  hereof  pursuant  to  5  U.S.C. 
552(a)(1).  All  persons  affected  by  this 
directive  who  have  not  already  received 
this  document  from  the  manufacturer 
may  obtain  copies  upon  request  to 
Sprague  Aviation  Incorporated,  699 
Linwood.  Vacaville,  California  9,5688. 
This  document  also  may  be  examined  at 
the  Office  of  the  Regional  Counsel, 
Federal  Aviation  Administration,  New 
England  Region,  12  New  England 
Executive  Park.  Room  311.  Burlington, 
Massachusetts,  01803,  Rules  Docket  87- 
ANE-01,  between  the  hours  of  8:00  a.m. 
and  4:30  p.m.;  Monday  thru  Friday, 
except  federal  holidays. 

This  amendment  becomes  effective  on 
September  3, 1987. 

Issued  in  Burlington,  Massachusetts,  on 
)uly  23. 1987. 

Lawrence  C.  Sullivan. 

A  cting  Director.  New  England  Region . 

[FR  Doc.  87-19735  Filed  8-27-87;  8:45  am) 
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14CFR  Part  71 


I  Airspace  Docket  No.  86-ACE-041 

Alteration  of  Control  Zone  and 
Transition  Area.  Garden  City,  KS 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  The  nature  of  this  federal 

action  IS  to  alter  the  control  zone  and 
the  700-fcot  transition  area  at  Garden 
City.  Kansas.  The  Holcomb 
Nondirectional  Radio  Beacon  (NDB), 
located  northwest  of  the  Garden  City 
Municipal  Airport,  has  been 
decommissioned  and  the  instrument 
approach  procedure  has  been  canceled. 
As  a  result,  this  proposed  action  is 
necessary  to  redefine  controlled 
airspace  at  Garden  City,  Kansas. 
EFFECTIVE  DATE:  .November  19,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dale  Gamine.  Airspace  Specialist. 
Traffic  Management  and  Airspace 
Branch,  Air  Traffic  Division,  .ACE-540, 
FAA,  Central  Region.  601  East  12th 
Street,  Kansas  City,  Missouri  64106. 
Telephone  (816)  3~4-3408, 

SUPPLEMENTARY  INFORMATION: 
Discussion  of  Comments 

The  FAA  hereby  amends  Subpart  F, 
§  71.171  of  the  Federal  Aviation 
Regulations  (14  CFR  71.171),  and 
Subpart  G.  §  71.181  of  the  Federal 
Aviation  Regulations  (14  CFR  71.181).  by 
altering  the  control  zone  and  700-foot 
transition  area  at  Garden  City,  Kansas. 
The  Holcomb  Nondirectional  Radio 
Beacon  (\DB|.  located  northwest  of  the 
Garden  City  Municipal  Airport,  has 
been  decommissioned  and  the 
instrument  approach  procedure 
canceled.  Therefore,  the  control  zone 
and  transition  area  at  this  location  are 
being  redefined  as  set  forth  herein. 
Sections  71.171  and  71.181  of  Part  71  of 
the  Federal  Aviation  Regulations  were 
republished  in  Handbook  7400.6C,  dated 
January  2,  1987, 

On  pages  19360  and  19361  of  the 
Federal  Register,  dated  May  22, 1987,  the 
Federal  .Aviation  Administration 
published  a  Notice  of  Proposed 
Rulemaking  which  would  amend 
§§  71.171  and  71.181  of  Part  71  of  the 
Federal  .Aviation  Regulations  so  as  to 
alter  the  control  zone  and  transition 
area  at  Garden  City,  Kansas,  Interested 
persons  were  invited  to  participate  in 
this  rulemaking  proceeding  by 
submitting  written  comments  on  the 
proposal  to  the  F.A.A.  .No  objections 
were  received  as  a  result  of  the  Notice 
of  Proposed  Rulemaking. 


The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fart  71 

Aviation  safety,  Control  zones, 

Transition  areas. 

.Adoption  of  the  .Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  (FAA)  amends  Part  71  of 
the  FAR  (14  CFR  Part  71)  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S  C.  1348(a).  1354(a),  1510; 
Executive  Order  10854:  49  U.S.C.  106(g) 
(Revised  Pub.  L  97^49,  January  12, 1983);  14 
CFR  11.69. 

§71.171     [Amended] 

2.  By  amending  §  71.171  as  follows: 
Garden  City.  Kansas  [RevisedJ 

Within  a  5-mile  radius  of  the  Garden  City 
Municipal  Airport  (lat.  37°55'36"  N.,  long. 
100°43'2S"  W.),  and  within  2'<2  ir.iles  each 
side  of  the  004°  radial  of  the  Garden  City 
VORTAC  extending  from  the  5  mile  radius 
zone  to  8  miles  north  of  the  VORTAC:  and 
within  2V2  miles  each  side  of  the  171°  radial 
of  the  Garden  City  VORTAC  extending  from 
the  5-mile  radius  zone  to  5  miles  south  of  the 
VORTAC. 

§71.181     lAmended] 

3.  Additionally,  by  amending  §  71.181 
as  follows: 

Garden  City,  Kansas  [Revised] 

That  airspace  extending  upward  from  700 
ft.  above  the  surface  within  a  7-mile  radius  of 
the  Garden  City  Municipal  Airport  (lat. 
37'5536'  N.,  long.  100°4329'  W.),  and  4'/^ 
miles  east  and  9'/2  miles  west  of  the  004° 
radial  of  the  Garden  City  VORT.AC  extending 
from  the  7-mile  radius  to  18'/^  miles  north  of 
the  VORTAC. 

This  amendment  becomes  effective 
0901  UTC  November  19, 1987. 


Issued  in  Kansas  City,  Missouri,  on  August 
18. 1987. 

Clarence  E.  Newbem. 

Acting  Manager.  Air  Traffic  Division. 
[FR  Doc  87-19737  Filed  8-27-87;  8:45  amj 
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14  CFR  Part  97 

IDocketNo.  25354;  Arrdl  ►Jo   1355] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SlAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  Effective:  An  effective  date  for 
each  SIAP  is  specified  in  the 
amendatory  provisions. 

'Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FA.A  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  subscription — 
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Copies  of  all  SIAPs.  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office. 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  K.  Funai.  Flight  Procedures 
Standards  Branch  (AFS-2301,  Air 
Transportation  Division,  Office  of  Flight 
Standards,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  [202]  267-6277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97) 
prescribes  new,  an-.ended,  suspended,  or 
revoked  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  Part  51,  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FARs).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8250-4, 
and  8260-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
document  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SI.APs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amcnd.Tient  to  Part  97  is  effective 
on  the  date  of  publication  and  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National 
Airspace  System  or  the  application  of 
new  or  revised  criteria.  Some  SIAP 
amendments  may  have  been  previously 
issued  by  the  FAA  in  a  Nalional  Flight 
Data  Center  (FDC)  Notice  !o  Airmen 
(\OTAM)  as  an  emergency  action  of 
immediate  flight  safety  relating  directly 
to  published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  some  SIAP  amendments  may  require 
making  them  effective  in  less  than  30 
days.  For  the  remaining  SIAPs,  an 


effective  date  at  least  30  days  after 
publication  is  provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs,  the  TERPS  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
is  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  CPU  Part  97 

Approaches,  Standard  Instrument, 
Incorporation  by  reference. 

Issued  in  Washington,  DC  on  August  21. 
1987. 

Robert  L.  Goodrich, 

Director  of  Flight  Standards. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97]  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  G,M.T.  on  the  dates 
specified,  as  follows: 

PART  97— [AMENDED] 

1.  The  authority  citation  for  Part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348, 1354(a),  1421,  and 
1510:  49  U.S.C.  106(g)  (revised.  Pub.  L.  97-449. 
January  12, 1988;  and  14  CFR  11.49(b)(2)). 

§§  97.23,  97.25,  97.27,  97.29,  97.31,  97,33, 
97.35    [Amended] 

Bv  amending:  §  97.23  VOR,  VOR/ 
DMk,  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  §  97.25  LOC.  LOC/DME, 


LDA.  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS. 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §  97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

. . .  Effective  November  19,  1987 

Norwood,  MA — Norivood  Memorial,  LOC 

RWY  35,  Amdt.  4 
Norwood,  MA — Norwood  Memorial,  NDB 

RWY  35,  Amdt.  4 
Penn  Van,  NY— Penn  Yan,  NDB  RWY  28, 

Amdt.  4 

. . .  Effective  October  22.  1987 

Miami,  FL— Opa  Locka,  VOR  RWY  9L,  Amdt. 

16 
Miami,  FL— Opa  lx)cka,  ILS  RWY  9L,  Amdt.  2 
Miami,  FL— Opa  Lodta.  RNAV  RWY  9L 

Amdt.  7 
Fort  Wayne,  IN — Fort  Wayne  Muni/Baer 

Fid/,  VOR  or  TACAN  RWY  5,  Amdt.  18 
Fort  Wavne,  I.N — Fort  Wayne  Muni/Baer 

Fid/,  VOR  RWY  9,  Amdt.  12 
Fort  Wavne.  IN — Fort  Wayne  Muni/Baer 

Fid/.  VOR  RWY  14.  Amdt.  15 
Fort  Wavne.  IN — Fort  Wayne  Muni/Baer 

Fid/,  VOR  or  TACAN  RWY  23,  Amdt.  11 
Fort  Wayne,  I.N — Fort  Wavne  Muni/Baer 

nd/,  LOC  BC  RWY  14,  Amdt.  12 
Fort  Wayne,  IN — Fort  Wavne  Muni/Baer 

Fid/,  LOC  BC  RWY  23,  Amdt.  6 
Fort  Wavne.  IN — Fort  Wayne  Muni/Baer 

Fid/,  NDB  RWY  32.  Amdt.  22 
Fort  Wayne,  I.N — Fort  Wayne  Muni/Baer 

Fid/,  ILS  RWY  5.  Amdt.lO 
Fort  Wavne,  IN — Fort  Wayne  Muni/Baer 

Fid/,  lis  RWY  32,  Amdt.  25 
Fort  Wayne.  IN — Fort  Wayne  Muni/Baer 

Fid/,  RADAR-1,  Amdt.  22 
Winchester,  IN— Randolph  County,  VOR-A, 

Amdt.  8 
Winchester.  IN— Randolph  County.  NDB 

RWY  25,  Amdt.  4 
Somerset,  KY— Somerset-Pulaski  CTY  J.T. 

Wilson  Fid.  SDF  RWY  4.  Amdt.  3 
Somerset,  KY — Somerset-Pulaski  CTY  J.T. 

Wilson  Fid,  NDB  RWY  4.  Amdt.  3 
Baton  Rouge,  LA — Baton  Rouge  Metropolitian 

Rvan  Field,  LOC  BC  RWY  4,  Amdt.  2 
Marshfield,  MA— Marshfield,  NDB  RWY  6, 

Amdt.  1 
Roseau,  MN— Roseau  Muni,  VOR-A.  Amdt.  6 
Roseau,  MN— Roseau  Muni,  VOR  RWY  16, 

Amdt.  5 
Gulfport,  MS — Gulfport-Gulfport-Biloxi 

Regional.  LOC  RWY  31,  Ong.  CANCELLED 
Gulfport,  MS — Gulfport-Gulfport-Biloxi 

Regional,  ILS  RWY  31,  Ong. 
Starkville,  MS— George  U.  Bryan,  RNAV 

RWY  36,  Ong. 
Altus,  OK— Altus  Muni,  VOR-A.  Amdt.  3 
Altus.  OK— Altus  .Muni,  RADAR-1.  Orig. 
Altus.  OK— Altus  Mum,  RNAV  RWY  17,  Ong. 
Baker,  OR— Baker  Muni.  VOR-A,  Orig. 
Baker.  OR— Baker  Muni,  VOR/DME  RWY  12. 

Amdt.  10 
Baker,  OR— Baker  Muni,  VOR  RWY  12,  Orig.. 

CANCELLED 

. . .  Effective  September  24.  1987 

Pittsfield.  MA— Pittsfield  Muni,  LOC  RWY  26. 
Amdt.  2 


UM  I 


Federal  Register  /   Vol.  52,  No.  167  /  Friday,  August  28,  1987  /  Rules  and  Regulations 


32539 


Menommee.  Ml — Menominee-Wannette  Tw;.n 

County,  NDB  RWY  3,  Orig, 
Menominee.  MI — Menominee-MarineUe  Twin 

County,  ILS  RWY  3,  Ong. 
Pennington  Gap,  W — Lee  County,  NDB-A, 

Amdt,  2 

. . .  Effective  August  17,  1987 

Walla  Walla,  WA— Walla  Walla  City 

County,  ILS  RWY  20.  Amdt.  7 

|FR  Doc.  87-19733  Filed  8-27-87;  8;45  am] 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  COMMERCE 
international  Trade  Administration 
15  CFR  Parts  370,  371,  372,  and  374 
IDocket  No.  70859-71591 

Switzerland:  General  Licenses  G-COM, 
GCG,  and  G-CEU,  Shorter  Processing 
Time  Frames,  and  Permissive 
Reexports  From  Switzerland  to  the 
People's  Republic  of  China 

AGENCY:  Export  Administration, 
International  Trade  Administration, 
Commerce. 
action:  Fmal  rule. 

summary:  As  part  of  the  Department  of 

Commerce  initiative  to  remove 
unnecessary  export  licensing 
requirements  for  countries  that  have 
established  the  ability  to  safeguard 
reexports  of  U.S. -origin  strategic  goods 
and  technology.  Export  Administration 
is  extending  full  benefits  to  Switzerland 
under  section  5(k]  of  the  Export 
Administration  Act  of  1979,  as  amended. 
Specifically.  Export  Administration  is 
amending  General  Licenses  G-COM. 
GCG.  and  G-CEU  to  authorize  certain 
shipments  of  U.S. -origin  commodities  to 
Switzerland,  revising  §  370.14  to  subject 
license  applications  for  Switzerland  to 
shorter  processing  time  frames,  and 
removing  the  requirement  for  specific 
U.S.  reexport  authorization  for  reexports 
from  Switzerland  to  the  People's 
Republic  of  China  of  commodities 
described  in  Advisory  notes  for  the 
People's  Republic  of  China  or  Country 
Groups  Q.  W,  and  Y. 
EFFECTIVE  DATE:  This  rule  is  effective 
August  28,  1987, 

FOR  FURTHER  INFORMATION  CONTACT: 
]ohn  Black,  Regulations  Branch.  Export 
Administration,  Telephone:  (202)  377- 
2440. 
SUPPLEMENTARY  INFORMATION: 

Rulemaking  Requirements 

1.  Because  this  rule  concerns  a  foreign 
and  military  affairs  function  of  the 
United  States,  it  is  not  a  rule  or 
regulation  within  the  meaning  of  section 
1(a)  of  Executive  Order  12291,  and  it  is 


not  subject  to  the  requirements  of  that 
Order.  Accordingly,  no  preliminary  or 
final  Regulaton,'  Impact  Analysis  has  to 
be  or  will  be  prepared. 

2.  This  rule  involves  a  collection  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.].  These  collections  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  Control  Numbers 
0625-0001  and  0625-0009. 

3.  Section  13(a)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(50  U.S.C,  app.  2412(a]),  exempts  this 
rule  from  all  requirements  of  section  553 
of  the  Administrative  Procedure  Act 
(APA)  (5  U.S.C.  553),  including  those 
requiring  publication  of  a  notice  of 
proposed  rulemaking,  an  opportunity  for 
public  comment,  and  a  delay  in  effective 
date.  This  rule  is  also  exempt  from  these 
APA  requirements  because  it  involves  a 
foreign  and  military  affairs  function  of 
the  United  States.  Further,  no  other  law 
requires  that  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  be  given  for  this  rule. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  or  by  any  other  law,  under  sections 
603(a)  and  60i4(a)  of  the  Regulatory 
Flexibility  Act  (5  US.C.  603(a)  and 
604(a)  of  the  Regulatoiy  Flexibility  Act 
(5  U.S.C.  603ia)  and  604(a))  no  initial  or 
final  Regulatory  Flexibility  Analysis  has 
to  be  or  will  be  prepared. 

Therefore,  this  regulation  is  issued  in 
final  form.  Although  there  is  no  formal 
comment  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis.  Comments  should  be 
submitted  to  John  Black,  Office  of 
Technology  and  Policy  Analysis,  Export 
Administration,  International  Trade 
Administration.  Department  of 
Commerce.  P.O.  Box  273.  Washington, 
DC  20044. 

List  of  Subjects  in  13  CFR  Parts  370,  371, 
372,  and  374 

Administrative  practice  and 
procedure.  Exports,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  Parts  368  through  399  of 
the  Export  Administration  Regulations 
are  amended  as  follows: 

PARTS  370  AND  374— [AMENDED) 

1.  The  authority  citation  for  15  CFR 
Parts  370  and  374  continues  to  read  as 

follows: 

Authority:  Pub.  L  9&-72,  93  Stat.  503  (50 
U.S.C.  app.  2401  etseq).  as  amended  by  Pub. 
L.  97-145  of  December  29, 1981  and  by  Pub.  L. 
99-64  of  )ulv  12, 1985;  and  E.G.  12525  of  )uly 
12,  1985  (5o"FR  28757.  )uly  16. 1985), 


PARTS  371  AND  372— [AMENDED] 

2.  The  authority  citation  for  15  CFR 
Paits  371  and  372  continues  to  read  as 
follows: 

Authority:  Pub.  L.  96-72.  93  Stat.  503  (50 
U.S.C.  app.  2401  et  seq.].  as  amended  by  Pub. 
L.  97-145  of  December  29,  1981,  and  by  Pub.  L. 
99-64  of  July  12,  1985;  E.G.  12525  of  )uly  12, 
1985  (50  FR  28757.  )uly  16, 1985):  Pub.  L  95- 
223  of  December  28.  1977  (50  U.S.C.  1701  et 
seq):  E.G.  12532  of  September  9, 1985  (50  FR 
36861.  September  10,  1985)  as  affected  by 
notice  of  September  4. 1986  (51  FR  31925. 
September  8, 1986);  Pub.  L.  99-440  of  October 
2,  1986  (22  U.S.C.  5001  et  seq.);  and  E.G.  12571 
of  October  27, 1986  (51  FR  39505.  October  29, 
1986J. 

PART  370— 'AMENDED] 

3.  In  §  370.14.  paragraph  (a)  is 
amended  by  adding  "and  Switzerland" 
immediately  after  "Finland"  in 
paragraph  (3)(ii)  and  adding  two 
sentences  immediately  following  the 
third  sentence  in  the  introductory  text  to 
read  as  follows: 

t  370.14    Processing  license  applications 
tor  COCOM  participating  countries  and 
other  selected  countries. 

(a)  *  *  *  The  procedures  and  time 
limits  set  forth  in  this  section  apply  to 
applications  for  Switzerland  received  in 
tlie  Office  of  Export  Licensing  on  or 
after  August  28, 1987.  Applications  for 
Switzerland  received  prior  to  that  date 
will  be  processed  under  the  previous 
time  frames.  *  *  * 


PART  371— [AMENDED] 

4.  Section  371.8  is  amended  by  adding 
",  Switzerland,"  immediately  after 
"Sweden"  in  paragraph  (a)  and  by 
adding  "Switzerland."  between 
"Sweden,"  and  "Turkey,"  in  paragraph 
(h). 

§371.14     (Amended) 

5.  In  I  371.14,  paragraph  (b)  is 
amended  by  adding  ",  Switzerland," 
immediately  after  the  word  "Sweden", 

§371.20     lAmendedJ 

6.  In  §  371.20.  the  introductory  text  of 
paragraph  (a)  is  amended  by  adding  ", 
Switzerland,"  immediately  after  the 
word  "Sweden". 

PART  372— [AMENDED] 

§372.11     [Amended] 

7.  In  §  372.11,  paragraph  (d)(3)  is 
amended  by  adding  ",  Switzerland," 
immediately  after  the  word  "Finland". 
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PART  374— I  AMENDED  I 

§374.2     I  Amended) 

8.  In  §  .374.2.  paragraph  (j)  is  amended 
by  adding  the  words  "Switzerland  or" 
immediately  before  the  words  "a 
COCOM".  " 

Dated:  Auj^ust  25, 1987. 
Daniel  E.  Cook, 

Artini;  Dpptiiy  Assistant  Secretary  for  Export 

Administration. 

]FR  \)nr  n--!t)-89  Filed  ft-27-87:  8:45  am) 

BILLING  CODE    3i)0-0T-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  510 

Animal  Drugs,  Feeds,  and  Related 
Products;  Ctiange  of  Sponsor  Name 

AGENCY:  Food  and  Drug  .Administration. 
ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
.'\dministration  |FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  in  sponsor  name  from  Evsco 
Pharmaceuticals,  An  Affiliate  of 
ImmunoCpnetics,  Inc..  to  Evsco 
Pharmaceuticals.  An  Affiliate  of  IGl,  Inc. 

EFFECTIVE  DATE:  August  28.  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

i  !:;!!  .Mci.-l<us,  Center  for  Vetermary 
.Mr  Jicme  (HFV-1421,  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rnrkville,  MD  208,5".  301-443-3442. 
supplementarv  information:  IGI,  Inc. 
has  informed  FDA  that  it  has  changed 
its  nam.e  from  ImmunoCenetics,  Inc.  and 
that  it  has  changed  the  name  of  its 
affiliate  Evsco  Pharmaceuticals.  An 
Affiliate  of  ImmunoGenetics,  Inc..  to 
Evsco  Pharmaceuticals.  An  Affiliate  of 
IGI.  Inc.  Evsco  Pharmaceuticals.  An 
Affiliate  of  IGI.  Inc.,  Box  209,  Harding 
Hwy.,  Buena,  NJ  08310,  is  the  sponsor  of 
several  approved  new  animal  drug 
applications  (N.AD.A's).  The  agency  is 
amending  21  CFK  510. 6001c)  (1)  and  (2) 
to  reflect  this  change  in  name. 

List  of  Subjects  in  21  CFR  Part  510 

Administrative  practice  and 
procedure,  .Animal  drugs,  Labeling, 
Reporting  and  recordkeeping 
requirements. 

Therefore,  under  (he  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  Part 
510  is  amended  as  follows: 


PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
Part  510  corttinues  to  read  as  follows: 

Authority:  pecs.  512,  701(a)  (21  U.S.C.  360b, 
371(a));  21  cA?  5.10  and  5.83. 

§510.600    [ikmendedl 

2.  Section  510.600  IVames,  addresses, 
and  drug  labeler  codes  of  sponsors  of 
approved  applications  is  amended  in 
paragraph  (lc)(l)  in  the  entry  for  "Evsco 
Pharmaceuticals,  An  Affiliate  of 
ImmunoGenetics.  Inc.,"  to  read  "Evsco 
Pharmaceuficals,  An  Affiliate  of  IGI, 
Inc.,"  and  in  paragraph  (c)(2)  in  the 
entry  "017080"  by  revising  the  sponsors 
name  to  read  "Evsco  Pharmaceuticals, 
An  Affiliate  of  IGL  Inc.,"  *  *  '. 

Dated:  August  21. 1987. 

Richard  A.  Camevale, 

Acting  Associate  Director.  Office  of  New 
Animal  Drug'fivaluation.  Center  for 
Veterinary  fl4edicine. 

[FR  Doc.  87-19748  Filed  8-27-87;  8:45  am) 

billing  code  4160-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 
23  CFR  Part  668 

Emergency  Relief;  Technical 
Correction 

agency:  Federal  Highway 
Administration.  DOT. 

ACTION:  Final  rule;  technical  correction. 

summary:  This  document  corrects  a  rule 
on  emergency  relief  that  appeared  at 
page  21945  in  the  Federal  Register  of 
Wednesday.  June  10, 1987  (52  FR  21945). 
This  action  is  necessary  to  remove 
"Puerto  Rico"  from  the  listing  of 
exceptions  for  receipt  of  the  Federal 
Share  funds  in  a  specified  amount 
resulting  from  a  single  natural  disaster 
or  a  single  catastrophic  failure.  It  was 
inadvertently  included  in  the  list  of 
exceptions. 

EFFECTIVE  DATE:  August  28. 1987 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  A.  Carney,  Railroads,  Utilities 
and  Programs  Branch.  Office  of 
Engineering  (202)  366-4652,  or  Mr, 
Michael  J.  Laska,  Office  of  the  Chief 
Counsel  (202)  36&-1383.  Federal 
Highway  Administration,  400  Seventh 
Street,  SW.,  Washington.  DC  20590. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.,  e.t.,  Monday  through  Friday,  except 
legal  holidays. 


SUPPLEMENTARY  INFORMATION: 

PART  668— I  AMENDED] 
§668.107    [Amended! 

In  FR  Doc.  87-13184,  in  the  issue  of 
Wednesday.  June  10, 1987,  on  page 
21949.  in  23  CFR  668.107(b)  remove  the 
words  "Puerto  Rico  or"  in  the  first 
sentence  and  "Puerto  Rico,"  in  the 
second  sentence. 

(20  U.S.C.  315:  49  CFR  1.48) 

Issued  on  August  24, 1987. 
Hugh  T.  OReilly. 

Deputy  Chief  Couttael,  Federal  Highway 
Administration.     I 

(FR  Doc  87-19840  Filed  8-27-87;  8:45  am) 
BILLING  CODE  4910-22-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Healtti  Service 

42  CFR  Part  34 

Medical  Examination  of  Aliens 

AGENCY;  Centers  for  Disease  Control, 
Public  Health  Service,  HHS. 
action:  Final  rule. 

SUMMARY:  This  rule  amends  the  Medical 
Examination  of  Aliens  regulations  (42 
CFR  Part  34)  by  substituting  human 
immunodeficiency  virus  IHIV)  infection 
for  acquired  immunodeficiency 
syndrome  (AIDS)  on  the  list  of 
dangerous  contagious  diseases  and  by 
expanding  the  scope  of  the  medical 
examination  to  include  serologic  testing 
for  HIV  infection.  Serologic  testing  to 
identify  HIV  infection  in  applicants  is  to 
be  performed  as  part  of  the  medical 
examination  conducted  in  the  country  in 
which  the  alien  applies  for  a  visa  or  for 
adjustment  of  status.  Section  518  of 
Public  Law  (Pub.  L.)  100-71,  the 
Supplemental  Appropriations  Act  of 
1987,  contains  a  provision  requiring  that 
HIV  infection  be  added  to  the  list  of 
dangerous  contagious  diseases 
contained  m  42  CFR  34.2(b). 
EFFECTIVE  DATE:  In  accordance  with 
section  518  of  Pub.  L.  100-71,  the 
amendment  to  §  34.2(b)  is  effective 
August  31, 1987.  The  amendments  to 
§  34.4(al  are  effective  December  1, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  R.  .McCance,  Acting  Director, 
Division  of  Quarantine,  Center  for 
R'evention  Services,  Centers  for  Disease 
Control,  Atlanta,  Georgia  30333, 
telephone  (404)  329-2574,  or  FTS  236- 
2574. 

SUPPLEMENTARY  INFORMATION:  Section 
212(a)  of  the  Immigration  and 
Nationality  Act  (42  U.S.C.  1182(a)),  lists 
six  medical  grounds  for  the  exclusion  of 


UM  I 
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aliens.  The  sixth  ground  excludes  aliens 
with  a  "dangerous  contagious  disease." 
Acquired  immunodeficiency  syndrome 
(AIDS)  was  added  to  the  list  of 
dangerous  contagious  diseases  in  a 
Final  Rule  published  on  June  8, 1987  (52 
FR  21532).  Medical  guidance  for 
examining  physicians  has  since  been 
distributed  worldwide  so  that  those 
aliens  with  clinical  signs  or  symptoms  of 
AIDS  may  be  identified  and  refused  a 
visa  or  denied  admission  if  a  diagnosis 
of  AIDS  is  suspected.  Serologic  testing 
for  human  immunodeficiency  virus 
(HIV)  antibody  is  currently  called  for 
only  for  those  aliens  who  are  suspected 
of  having  AIDS. 

A  Notice  of  Proposed  Rulemaking 
(NTRM).  also  published  in  the  Federal 
Register  on  June  8,  1987  (.52  FR  21607), 
proposed  that  human  immunodeficiency 
virus  (HIV)  infection  be  substituted  for 
acquired  immunodeficiency  syndrome 
(AIDS).  Sections  004.9  and"795.8  of  the 
"International  Classification  of 
Diseases,"  9th  Revision.  Clinical 
Modification,  dated  October  1, 1986, 
now  classify  infection  due  to  HTLV-111/ 
LAV  (HIV)  as  a  disease  category.  All 
persons  with  AIDS  have  HIV  infection. 
the  .NPRM  also  proposed  that  the  scope 
of  the  medical  examination  be  expanded 
to  include  serologic  testing  for  HIV. 
These  amendments  were  proposed 
because  any  person  infected  with  HIV  is 
assumed  to  be  capable  of  transmitting 
the  virus. 

To  identify  applicants  with  HIV 
infection,  it  is  necessary  to  modify  the 
scope  of  the  required  medical 
examination  to  include  serologic  testing 
for  HIV  infection.  All  aliens  15  years  of 
age  and  older  who  are  subject  to  the 
medical  examination  (and  under  15  if 
indicated)  would  be  required  to  be 
tested  for  HIV.  The  preamble  to  the 
NPRM  explained  fully  the  background 
and  reasons  for  proposing  these 
revisions,  and  invited  comments.  Since 
publication  of  the  NPRM.  Pub.  L.  100-71, 
the  Supplemental  Appropriations  Act  of 
1987,  was  signed  into  law  by  the 
President  on  July  11, 1987.  Section  518  of 
the  Act  requires  the  President  to  add 
HIV  infection  to  the  list  of  dangerous 
contagious  diseases  contained  in  Title 
42  of  the  Code  of  Federal  Regulations  on 
or  before  August  31, 1987. 

Discussion  of  Comments 

The  NPRM  proposing  the  addition  of 
HIV  infection  to  the  list  of  dangerous 
contagious  diseases  and  serologic 
testing  for  the  virus  provided  a  60  day 
comment  period  during  which  comments 
were  received  from  75  sources.  The 
majority  of  the  commenters,  many  of 
whom  were  organizations  representing 


or  working  with  aliens,  were  opposed  to 
the  revisions.  However,  these 
commenters  raised  many  of  the  issues 
and  problems  which  were  raised  by 
those  who  commented  on  the  NPRM 
proposing  the  addition  of  AIDS  to  Part 
34. 

Discussion  of  the  substantive 
comments  and  the  Department's 
response  follow: 

Comment:  Several  commenters 
expressed  concern  that  a  requirement 
by  the  United  States  for  mandatory 
testing  of  immigrants  for  HIV  infection 
could  lead  to  replication  and 
amplification  by  other  countries,  for 
tourists  as  well  as  other  temporary 
international  travelers,  resulting  in 
restrictive  policies  and  disruptions  and 
is  in  conflict  with  World  Health 
Organization  recommendations. 
Commenters  also  were  concerned  with 
the  lack  of  capacity  for  serologic  testing 
for  HIV  infection  in  many  countries,  the 
impact  on  many  countries'  health 
resources,  the  injustice  of  a  perceived 
large  number  of  false  positive  tests,  and 
problems  of  confidentiality  resulting 
from  the  testing  process.  Commenters 
also  stated  that  since  this  country  has 
the  largest  reservoir  of  AIDS,  the  low 
num.bers  of  infected  aliens  that  would 
be  identified  would  not  prove  testing  to 
be  cost  effective. 

Many  commenters  stated  that  HIV 
testing  in  order  countries  should  not  be 
undertaken  without  mandatory 
followup,  counseling  and  strict 
confidentiality  of  the  results.  Other 
commenters  believed  fraudulent  HIV 
tests  would  become  a  problem,  and 
many  pointed  out  that  the  proposed 
revisions  do  not  specify  the  tests  to  be 
used  or  contain  guidelines  for  testing. 

Response:  The  purpose  of  listing  HIV 
infection  as  an  exludable  health 
condition  is  to  prevent  the  importation 
and  related  further  spread  of  HIV  into 
the  United  States.  Any  person  infected 
with  HIV  is  assumed  to  be  capable  of 
transmitting  the  virus.  HIV  is 
transmitted  through  sexual  contact, 
needle  sharing,  transfusion  of 
contaminated  blood  and  blood  products, 
and  transplacentally  or  perinatally  from 
infected  mother  to  her  fetus  or  newborn. 
The  spread  of  HIV  by  certain  high  risk 
sexual  practices  is  not  unlike 
transmission  of  several  other  diseases 
currently  on  the  list  of  "dangerous 
contagious  diseases." 

The  Department  shares  concerns 
about  the  capacity  and  quality  of  testing 
for  HIV  in  many  countries.  For  the  few 
visa  issuing  posts  that  do  not  have  local 
testuig  facilities,  the  Department 
believes  that  there  will  be  regional 
laboratories  available  where  sera  can 


be  transported  for  testing.  The 
Department  does  not  anticipate  false 
positive  testing  to  be  a  particular 
problem.  False  positives  are  extremely 
rare  if  two  screening  tests  and  a 
confirming  supplemental  test  are 
performed  and  all  are  positive.  While 
this  regulation  does  not  specify  what 
test  will  be  used,  the  Centers  for  Disease 
Control  prepares  and  distributes 
medical  screening  manuals  to  examining 
physicians  that  will  address  this  issue. 
The  Department  believes  that  these 
concerns  do  not  justify  further  delay  in 
providing  for  the  excludability  of 
infected  aliens  in  Part  34. 

In  regard  to  concerns  expressed  about 
possibly  more  restrictive  international 
measures  being  adopted  by  others,  it 
should  be  noted  that  this  rule  does  not 
conflict  with  the  report  of  a  World 
Health  Organization  consultation  on 
international  travel  and  human 
immodeficiencv  virus  held  in  Geneva 
March  2-3, 1987  (WHO  Weekly 
Epidemiologic  Record,  March  20. 1987). 
This  consultation  addressed  issues 
related  to  international  travel,  but  it  did 
not  address  decisions  individual 
countries  might  make  with  respect  to  the 
issuance  of  a  visa. 

The  concerns  by  commenters  about 
cost  effectiveness  are  based  on  the 
expectation  of  low  prevalence  of  HIV 
infection  in  the  population  seeking 
admission  compared  to  prevalence  in 
the  United  States.  The  cost  to  the 
Government  of  HIV  screening  of 
refugees  overseas  has  been  estimated 
by  the  Department  of  State  to  be  four 
million  dollars  per  year.  However,  aliens 
required  to  have  a  medical  examination 
in  connection  with  the  issuance  of  a  visa 
and  aliens  applying  for  adjustment  of 
status  to  permanent  residence  already 
must  pay  the  cost  of  the  medical 
examinations,  including  any  testing. 

Medic  I  screening  manuals  will 
address  other  issues  raised  by  the 
commenters,  including  the  following: 

(a)  The  medical  examiner  will  be 
responsible  for  establishing  internal 
office  procedures  for  conducting  the 
medical  examination  which  minimize 
the  opportunity  for  fraud.  In  accordance 
with  the  Department  of  State's  Foreign 
Affairs  Manual  (22  CFR  42.113, 
Procedural  Notes  1.4).  complete  medical 
examination  reports  for  all  applicants 
should  be  sent  directly  to  the  consular 
officer  by  the  examining  physician 
except  where  such  procedure  is 
impracticable.  Further,  the  medical 
examiner  must  ensure  that  the  person 
tested  is  the  actual  applicant. 

(b)  Medical  examiners  will  be 
expected  to  comply  with  all  local 
disease  reporting  requirements. 
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(<j)  Applicants  will  be  informed  that 
serologic  testing  for  HIV  is  a 
requirement  to  determine  admissibility 
to  th  United  States  and  that  in  addition 
to  denial  of  admission  to  the  United 
States,  a  positive  result  could  have  other 
consequences  in  the  country  of  testing. 
Confidentiality  will  be  safeguarded  to 
the  extent  possible.  However,  in  a 
world-wide  testing  program,  the  United 
States  Government  can  neither 
guarantee  confidentiality  of  all  HIV  test 
results  nor  assume  responsibility  for  any 
possible  consequences  of  a  positive  test 
result.  Applicants  will  be  informed  early 
in  the  visa  application  process,  perhaps 
in  the  visa  application  packet  provided 
to  them  by  the  United  States  visa  issuing 
post,  that  serologic  testing  for  HIV 
infection  is  a  mandatory  part  of  their 
medical  examination,  that  the  results 
will  be  provided  to  consular  officials 
just  as  other  test  results  are  reported, 
that  disease  reporting  requirements  of 
the  country  will  be  followed,  and  that  a 
classification  of  HIV  infection  will  make 
them  ineligible  to  receive  a  visa.  In 
addition,  medical  examiners  will  be 
required  to  verify  that  all  applicants  are 
aware  of  the  testing  requirements,  of  the 
reporting  of  test  results  to  the  consular 
or  immigration  officer,  and  of  the 
necessity  of  reporting  results  to  the 
appropriate  local  health  authorities  if 
local  law  requires. 

(d)  Applicants  will  be  counseled  in  the 
event  of  a  positive  test  result.  Becoming 
aware  of  HIV  infection  can  have 
extreme  psycholgoical  and  social 
implications  for  the  individual.  Medical 
examiners  will  recommend  that  the 
applicant  inform  his  or  her  personal 
physician  about  the  test  result,  and 
provide  information  as  to  where 
counseling  may  be  obtained,  and  at  a 
minimum,  inform  the  applicant  about 
recommended  behavior  changes  to 
minimize  risk  of  HIV  infection  or 
transmission.  Considering  the 
complexity  of  the  many  different 
cultures  around  the  world,  CDC  will 
explore  the  feasibility  of  preparing 
training  materials  on  posttest- 
counselmg,  such  as  a  short  video  tape, 
for  medical  examiners. 

(e)  The  Department  is  aware  that 
special  testing  and  counseling 
arrangements  may  need  to  be 
established  for  refugees  in  certain 
circumstances.  The  potential  effects  of 
testing  refugees  in  camps  in  first-asylum 
countries  and  the  difficulties  posed  by 
some  admissions  programs,  such  as 
those  for  Soviet  Jews.  Vietnamese,  and 
Cuban  political  prisoners,  are  of 
particular  concern.  The  Department  will 
work  closely  with  the  Department  of 
Slate  to  ensure  that  the  testing  program 


is  implemented  with  respect  to  refugees 
in  a  way  that  will  protect  both  the 
affected  refugees  and  U.S.  foreign  and 
humanitarian  policy  interests  served  by 
the  refugee  admissions  program. 

Comment:  Some  commenters 
expressed  concern  about  the  restrictive 
nature  of  the  proposed  rule  which 
requires  HIV  serologic  testing  to  be 
performed  abroad.  This  concern  is 
based  on  the  belief  that  unpredictable 
emergency  situations  might  arise  when 
aliens  fleeing  persecution  and  seeking 
admission  to  the  United  States  as 
refugees  would  need  to  be  moved 
promptly  to  the  United  States  without 
having  undergone  all,  or  part,  of  the 
medical  examination  before  arrival.  The 
Department  of  State  has  indicated  that 
important  foreign  and  humanitarian 
policy  objectives  would  be  jeopardized 
by  a  rigid  requirement  that  testing 
always  be  done  overseas,  and  that  such 
a  requirement  would  undercut  flexible 
admissions  procedures  established  by 
the  Refugee  Act  of  1980. 

Response:  The  Department  recognizes 
that  unpredictable  emergency 
circumstances  have  arisen  in  the  past 
which  have  required  that  refugees  be 
brought  directly  to  the  United  States 
before  receiving  required  medical 
examinations.  It  is  further  recognized 
that  the  Refugee  Act  of  1980  allows  for 
flexibility  in  handling  medical 
examination  of  refugees.  Consequently, 
the  Final  Rule  has  been  modified  to 
provide  flexibility  in  appropriate 
emergency  situations  as  determined  by 
the  Attorney  General  after  consultation 
with  the  Secretary  of  State  and  the 
Secretary  of  Health  and  Human 
Services. 

Comment:  Numerous  commenters 
expressed  concerns  about  the  impact  of 
HIV  testing  on  refugees,  and  on  illegal 
aliens  in  the  United  States  applying  for 
adjustment  of  status.  Many  felt  it  would 
be  unfair  to  deny  adjustment  of  status  to 
refugees  or  to  illegal  aliens  with  HIV 
infection,  particularly  when  the  infection 
may  have  been  acquired  in  the  United 
States.  Some  commenters  felt  that  the 
impact  on  local  resources  and  facilities 
would  be  too  great  a  burden  for  many 
local  areas.  Some  commenters  argued 
that  potential  applicants  would  be 
driven  "underground"  where  those  with 
HIV  infection  would  continue  to  spread 
infection,  thereby  actually  increasing  the 
number  of  cases  in  the  United  States. 

Response:  In  section  212(g)  of  the 
Immigration  and  iNationality  Act  (INA), 
there  are  provisions  for  waiver  for 
certain  health  related  exclusions,  e.g., 
tuberculosis,  for  the  following  classes  of 
aliens  applying  for  an  immigrant  visa 
abroad  or  for  routine  adjustment  of 


status  to  permanent  residency  in  the 
United  States:  Spouses,  children, 
parents,  brothers,  and  sisters  of  United 
States  citizens:  spouses  and  children  of 
aliens  who  are  already  legal  permanent 
residents;  and  individuals  coming  here 
permanently  on  the  basis  of  a  job  offer. 
However,  there  are  no  provisions  for 
waiver  for  these  classes  of  aliens  who 
are  infected  with  other  diseases  like 
HIV, 

By  contrast,  the  Refugee  Act  of  1980 
and  the  Immigration  Reform  and  Control 
Act  of  1986  (IRCA)  both  give  the 
Attorney  General  the  discretionary 
authority  to  waive  numerous  ineligibility 
grounds  for  refugees  and  those  illegal 
aliens  seeking  adjustment  of  status  (1) 
for  humanitarian  purposes.  (2)  to  assure 
family  unity,  or  (3)  when  it  is  otherwise 
in  the  public  interest.  It  should  be  noted 
that  this  discretionary  waiver  authority 
applies  to  refugees  and  illegal  aliens  as 
distinct  from  those  aliens  described  in 
the  previous  paragraph  who  are  seeking 
routine  adjustment  of  status  under  the 
INA, 

Aliens  seeking  temporary 
nonimmigrant  visas  may  also  seek  a 
waiver  of  various  ineligibilities  under 
section  212(d)(3)  of  the  INA.  Among  the 
grounds  which  may  be  waived  in  these 
nonimmigrant  cases  is  ineligibility 
because  of  infection  with  a  dangerous 
contagious  disease. 

Thus,  refugees  and  illegal  aliens 
seeking  adjustment  of  status  and 
nonimmigrants  (including  those  seeking 
medical  care)  infected  with  HIV  will 
now  be  able  to  request  a  waiver  of 
ineligibility  to  be  granted  at  the 
discretion  of  the  Attorney  General. 

Section  212(d)(5)  of  the  INA  does  give 
the  Attorney  General  authority  \o  parole 
an  alien  into  the  United  States  for 
emergency  reasons  deemed  strictly  in 
the  public  interest.  The  INS  uses  this 
parole  authority  sparingly,  and  only 
decides  requests  on  a  case-by-case 
basis.  The  INS  generally  does  not  use 
parole  to  overcome  exclusion  grounds 
which  cannot  be  waived  by  the 
provisions  of  the  INA. 

As  previously  indicated,  the 
Department  of  justice  currently  has 
authority  under  IRCA  to  waive  any 
excludable  medical  condition  (including 
HIV  infection)  found  in  applicants  for 
legalization.  Although  some  applicants 
who  have  reason  to  believe  that  they  are 
infected  may  go  underground  and  not 
apply  for  legalization,  such  individuals 
will  still  be  able  to  seek  counseling  and 
testing  anonymously. 

The  Department  agrees  that  in  certain 
high  impact  areas  applicants  for 
legalization  may  tax  the  ability  of  local 
facilities  to  provide  testing  and 
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counseling.  Should  this  occur,  the 
Department  and  State  governments  will 
have  to  deal  with  them  on  a  case-by- 
case  basis. 

Comment:  Some  of  the  commenters 
who  supported  the  proposed  revisions 
suggested  further  changes.  One  was 
concerned  about  exclusion  from  HIV 
testing  of  applicants  seeking  temporary 
admission  and  of  applicants  under  age 
15.  This  same  commenter  also  urged  that 
the  medical  examinations  be  required  in 
the  United  States  rather  than  abroad. 
Another  commenter  suggested  adding 
Hepatitis  B  and  other  sexually 
transmitted  diseases  such  as  herpes 
simplex  and  chlamydia. 

Response.  Expansion  of  the  proposed 
HIV  testing  to  include  temporary 
visitors  would  create  unnecessary  and 
undesirable  complexities  and  problems, 
including  expenses  and  delays  in  travel. 
Also,  routine  testing  of  applicants  under 
15  years  of  age  is  not  justified  in  view  of 
the  extremely  low  incidence  in  that  age 
group.  However,  if  there  is  reason  to 
suspect  that  an  applicant  under  age  15 
could  be  infected,  the  revised  rule 
provides  that  tests  may  be  required. 

With  regard  to  the  place  of  testing, 
medical  examinations  of  visa  applicants 
are  conducted  in  the  country  of 
application  in  order  to  confirm 
admissibility  and  approval  prior  to 
departure.  Exclusion  of  applicants  with 
positive  HIV  testing  after  arrival  in  the 
U.S.  would  impose  a  more  difficult 
burden  on  such  individuals  than  to 
determine  their  eligibility  before  travel 
expenses  are  incurred  and  other  plans 
are  made.  Moreover,  some  countries 
might  refuse  repatriation  to  applicants 
with  HIV  infection.  Finally,  any  other 
changes  in  the  list  of  dangerous 
contagious  diseases  would  have  to  be 
promulgated  in  another  proposed  rule. 

Comment:  One  commenter  in  support 
of  the  proposed  revision  pointed  out  that 
the  United  States  admits  more 
immigrants  than  the  rest  of  the  world 
combined:  that  failure  to  require  HIV 
testing  may  lead  some  countries  to 
encourage  and  support  emigration  of 
their  infected  citizens  to  this  country; 
that  it  is  not  within  the  power  and 
resources  of  the  United  States  to  assume 
the  costs  of  medical  care  and  support  for 
the  world's  terminally  diseased;  and 
that  the  exclusion  of  those  with  HIV 
infection  is  entirely  justified  in  the 
national  interest  on  public  health 
grounds,  based  on  both  medical  and 
economic  considerations. 

Response:  With  our  current  state  of 
knowledge  about  HIV  infection,  the 
Department  agrees  that  the  exclusion  of 
applicants  with  HIV  infection  is 
justified. 


Comment:  The  Department  of  State 
has  expressed  concern  about  the 
implementation  date  of  the  Final  Rule  in 
view  of  the  tremendous  tasks  involved 
in  implementing  HIV  testing  worldwide. 
For  example,  medical  screening  manuals 
must  be  prepared,  translated  into 
several  languages,  printed,  and 
distributed  to  examining  physicians; 
logistical  arrangements  must  be 
developed  and  put  in  place  to  ship  sera 
from  those  visa  posts  that  do  not  have 
local  laboratory  facilities  to  perform 
HIV  testing;  and  visa  applicant 
interview  scheduling  procedures  will 
have  to  be  altered  to  accommodate  the 
extended  period  of  time  the  medical 
examination  will  take  with  the  addition 
of  HIV  testing  to  the  examination 
process. 

Response:  The  Department  shares  the 
Department  of  State's  concerns  on  this 
issue  and.  after  consultation  with  the 
Department  of  State  and  the  Department 
of  justice,  has  decided  to  establish  an 
implementation  date  for  the 
amendments  to  §  34.4(a)  of  December  1. 
1987.  It  is  expected  that  this  w-ill  provide 
sufficient  time  to  develop  and  have  in 
place  the  procedures  to  initiate  HIV 
testing  on  an  essentially  worldwide 
basis. 

Regulatory  Impact 

The  Secretary  has  determined  that  the 
revisions  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  and,  therefore,  does  not  require 
preparation  of  a  regulatory  flexibility 
analysis  under  the  Regulatory  Flexibility 
Act,  Pub.  L.  96-354. 

The  Secretary  also  has  determined 
that  the  revisions  do  not  constitute  a 
"major  rule"  under  Executive  Order 
12291.  Thus,  a  regulatory  impact 
analysis  is  not  required  because  it  will 
not: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more; 

(2)  Impose  a  major  increase  in  costs 
or  prices  for  consumers:  individual 
industries;  Federal,  State,  or  local 
government  agencies:  or  geographic 
regions;  or 

(3)  Result  in  significant  adverse  effect 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  U.S.-based  enterprises 
to  compete  with  foreign-based 
enterprises  in  domestic  or  export 
markets. 

List  of  Subjects  in  42  CFR  Part  34 

Human  Immunodeficiency  Virus 
(HIV).  Medical  examination  of  aliens. 
Immigration. 

Several  changes  in  the  regulatory  text 
which  were  not  in  the  NPRM  are  of  a 
technical  nature  to  clarify  the  intended 


meaning.  These  technical  modifications 
are:  Changing  "serologic  test"  to 
"serologic  testing"  in  §  34.4(a)(1). 
§34.4(a)(l)(iii),  § 34.4(a)(2),  §34.4(a)(3)(i). 
§  34.4(a)(3)(ii).  and  §  34.4(a)(5);  adding  •': 
and"  in  §  34,4(a)(l)(iii):  and  adding  "for 
syphilis  "  in  §  34.4(a)(3)(ii).  In  this  same 
§  34,4(a)(3)(ii),  the  Department  is  making 
a  change  in  response  to  comments 
received  on  the  NPRM  by  replacing  the 
"Exception"  provision  of  this  Section 
with  the  following:  "For  aliens  examined 
abroad,  the  serologic  testing  for  HIV 
must  be  completed  abroad,  except  that 
the  Attorney  General  after  consultation 
with  the  Secretary  of  State  and  the 
Secretary  of  Health  and  Human  Services 
may  in  emergency  circumstances  permit 
the  serologic  testing  of  refugees  for  HIV 
to  be  completed  in  the  United  States." 
Finally,  the  Authority  reference  is 
modified  to  include  a  citation  to  section 
518  of  Pub,  L.  100-71,  which  was  enacted 
during  the  comment  period.  Accordingly, 
Part  34  of  Title  42,  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below. 

Dated:  August  18. 1987. 
Robert  E,  Windom, 
Assistant  Secretary  for  Health. 

Approved:  August  25,  1987. 
Otis  R.  Bowen, 
Secretary. 

PART  34— MEDICAL  EXAMINATION  OF 
ALIENS 

1.  The  authority  citation  for  42  CFR 
Part  34  is  revised  to  read  as  follows: 

Authority:  Sec.  215,  58  Stat.  690,  as 
amended,  sec.  234.  66  Stat.  198:  42  U.S.C.  216. 
8  U.S.C.  1224:  sees.  322,  325,  58  Stat.  696.  as 
amended.  697  as  amended,  sees.  212.  326,  66 
Stat.  182,  as  amended,  200;  42  U.S.C.  249.  252, 
8  U.S.C.  1182, 1226:  sec.  518  of  Pub.  L.  100-71. 

2.  Section  34.2(b)  of  Part  34  is  revised 
to  read  as  follows: 

§  34.2    Definitions. 

«         •         *         «         * 

(b)  Dangerous  contagious  disease. 
Any  of  the  following  diseases: 

(1)  Chancroid. 

(2)  Gonorrhea. 

(3)  Granuloma  inguinale. 

(4)  Human  immunodeficiency  virus 
(HIV)  infection. 

(5)  Leprosy,  infectious. 

(6)  Lymphogranuloma  venereum. 

(7)  Syphilis,  infectious  stage. 

(8)  Tuberculosis,  active. 

.        *        ♦        *        • 

3.  Paragraphs  (a)(1)  introductory  text, 
and  (iii),  the  first  sentence  of  (2).  (3),  and 
(5)  of  §  34.4  are  revised  to  read  as 
follows: 
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§  34.4    Scope  of  examinations. 

(a)  •  •  • 

(1)  Persons  subject  to  requirement  for 
chest  X-ray  exawination  and  serologic 
testing.  Except  as  provided  in  paragraph 
(a)(2)  of  tills  section,  a  chest  X-ray 
examination  for  tuberculosis  and 
serologic  test  for  syphilis  and  serologic 
testing  for  HIV  shall  be  required  as  part 
of  the  examination  of: 

•  •  •  •  • 

(ill)  All  other  applicants  for  a 
nonimmigrant  visa  who  are  required  by 
a  consular  authority  to  have  a  medical 
examination  if  such  X-ray  examination 
and  serologic  testing  are  considered 
necessary  by  the  medical  examiner;  and 

(2)  Exct-piions.  Neither  a  chest  X-ray 
examination  nor  serologic  testing  for 
syphilis  and  HIV  shall  be  required  if  the 
alien  is  under  the  age  of  15:  Provided, 
That  a  tuberculin  test  may  be  required 
where  there  is  evidence  of  contact  with 
a  known  case  of  tuberculosis  or  other 
reason  to  suspect  infection  with 
tuberculosis  and  a  chest  X-ray 
examination  required  in  the  event  of  a 
positive  reaction,  and  serologic  testing 
where  there  is  reason  to  suspect 
infection  with  syphilis  or  HIV.  *  *  ' 

(3)  How  and  wtiere  performed.  All  X- 
ray  films  used  in  medical  examinations 
performed  under  the  regulations  in  this 
part  shall  be  at  least  70mm.  In  case  of 
abnormal  findings  in  the  lungs,  a  fuU- 
sized  film  (approximately  14  x  17  inches; 
35.6  X  43.2  cm.)  shall  be  used  on  which 
to  base  the  diagnosis.  Serologic  testing 
for  HIV  shall  be  a  sensitive  and  specific 
test,  confirmed  when  positive  by  a  test 
such  as  the  Western  blot  blood  test  or 
an  equally  reliable  test. 

(ii)  When  necessary  X-ray  and 
laboratory  facilities  are  not  available  to 
the  medical  examiner,  the  applicant 
shall  furnish  a  chest  X-ray  film,  a 
reading  thereof,  and  a  report  of  seroIog.ic 
testing  for  syphilis  in  order  that  the 
medical  examination  may  be  completed. 
If  X-ray  or  serologic  testing  facilities  for 
syphilis  necessary  for  the  completion  of 
the  examination  of  a  visa  applicant  or  of 
an  applicant  for  entry  are  not  available 
in  the  community  where  the 
examination  is  made,  the  medical 
examiner  shall  so  state  on  the  medical 
examination  form  and  the  procedures 
will  be  completed  at  the  time  of 
examination  at  the  U.S.  port  of  entry. 
For  aliens  examined  abroad,  the 
serologic  testing  for  HIV  must  be 
completed  abroad,  except  that  the 
Attorney  General  after  consultation 
with  the  Secretary  of  State  and  the 
Secretary  of  Health  and  Human  Services 
may  in  emergency  circumstances  permit 


the  serologic  testing  of  refugees  for  HIV 
to  be  completed  in  the  United  States. 

(iii)  The  X-ray  reading  and  reports  of 
serologic  testing  for  syphilis  and  HIV 
shall  be  included  in  the  medical 
examination  report.  When  the  medical 
examiners  conclusions  are  based  on  a 
study  of  more  than  one  X-ray  film,  the 
medical  examination  report  shall 
include  at  least  a  summary  statement  of 
findings  in  the  earlier  films,  followed  by 
a  complete  reading  of  the  last  film,  and 
dates  and  details  of  any  laboratory  tests 
for  tuberculosis. 
*         *         *         «         • 

(5)  Failure  to  present  records.  If  on 
examinational  the  time  determination 
of  admissibility  is  to  be  made  at  the  U.S. 
port  of  entry,  no  X-ray  film  or  medical 
examination  report,  including  X-ray 
reading  and  serologic  testing  results  for 
syphilis  and  HIV,  is  presented  in 
accordance  with  the  provisions  of  this 
paragraph,  a  medical  hold  shall  be 
issued  pending  completion  of  any 
necessary  examination  procedures. 
(FR  Doc.  87-19796  Filed  8-27-87;  8:45  am) 
B4LUNC  CODE  41S0-1S-M 


Health  Care  Financing  Administration 

42  CFR  Parts  441  and  442 

IBQC-045-FI 

Medicaid  Program;  FFP  for  Services  of 
Long-Term  Care  Facilities 

agency:  Health  Care  Financing 
Administration  (HCFA).  HHS, 
action:  Final  rule. 

SUMMARY:  This  rule  revises  and  clarifies 
policy  on  Federal  financial  participation 
(FFP)  in  State  Medicaid  payments  to  a 
long-term  care  (LTC)  facility  after  the 
State  agency  has  terminated  the 
provider  agreement  or  failed  to  renew 
the  agreement  when  it  expires. 

These  amendments  are  necessary  to 
establish  Medicaid  policy  that  is 
consistent  v»ith  sound  administrative 
practice. 

EFFECTIVE  DATE:  These  rules  are 
effective  September  28. 1987. 

FOR  FURTHER  INFORMATION,  CONTACT: 

Gilda  Martin.  (301)  597-1399. 
SUPPLEMENTARY  INFORMATION: 

Background 

Statutory  Provisions 

Title  XIX  of  the  Social  Security  Act 
(the  Act)  provides  for  FFP  in  State 
Medicaid  payments  to  any  LTC  facility 
that  has  a  valid  provider  agreement  (PA) 
in  effect.  In  order  to  have  a  PA,  the 
facility  must  be  certified  by  the  State 


survey  agency  as  meeting  the  Federal 
requirements  for  participation  in  the 
program.  (These  provisions  are  in  a  42 
CFR  440.40(a)(l)(ii),  440.150(a)(2).  and 
442.30  of  the  Medicaid  rules.) 

Medicaid  agreements  with  skilled 
nursing  facilities  (SNFs)  and 
intermediate  care  facilities  (ICFs)  are 
limited  to  terms  of  not  more  than  12 
months  by  §  442.15  of  the  Medicaid 
rules.  These  time-limited  agreements, 
which  contain  an  expiration  date,  may 
be  terminated  or  not  renewed,  as 
explained  below. 

1.  An  agreement  may  be  terminated 
before  the  expiration  date,  in  any  of  the 
following  circumstances: 

•  The  State  survey  agency  certifies 
that  the  facility  no  longer  meets  the 
requirements  for  participation  in  the 
program. 

•  HCFA  terminates  the  Medicare 
agreement  with  a  SNF  that  participated 
in  both  programs. 

•  HCFA,  in  validating  State  survey 
agency  determinations  (under  sections 
1902(a)(33)(B)  and  1910(c)  of  the  Act), 
finds  that  a  SNF  or  ICF  does  not  meet 
the  requirements  for  participation  and 
specifies  a  termination  date. 

2.  The  agency  may  decide  not  to 
renew  an  agreement  that  has  continued 
in  effect  until  its  expiration  date,  if  the 
State  survey  agency  finds  that  it  cannot 
certify  the  facility  as  continuing  to  be  in 
compliance  with  the  Federal 
requirements. 

Section  1902(a)(33)(B)  of  theAct 
(commonly  referred  to  as  the  "look- 
behind"  provision)  authorizes  the 
Secretary  to  make  an  independent 
determination  with  respect  to  a  facility's 
compliance  with  Federal  requirements 
for  participation  in  the  program. 
However,  that  provision  does  not 
override  the  State's  authority  to 
terminate  a  PA  In  orther  words,  if 
during  the  HCFA  "look-behind"  process, 
the  State  decides  to  terminate  the 
agreement,  it  may  do  so. 

FFP  Rules 


As  a  basic  rule.  FFP  is  not  available  in 
State  Medicaid  payments  made  to  a 
facility  after  its  PA  has  been  terminated 
or  has  expired  and  not  been  renewed. 
As  an  exception  to  the  basic  rule,  FFP 
may  be  continued  for  up  to  30  days  after 
termination  or  expiration,  on  an 
individual  patient  basis,  in  order  to 
allow  time  for  transfer  of  residents  to 
other  facilities  or  to  alternate  care 
(§  441.11  of  the  Medicaid  rules).  A 
related  rule,  in  §  442.16,  provides  that 
the  Medicaid  agency  may  extend  a  PA 
for  up  to  2  months  beyond  its  original 
expiration  date  if  the  State  survey 
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agency  gives  it  written  notice,  before  the 
agreement  expires,  that — 

•  Extension  will  not  jeopardize 
patients'  health  and  safety;  and 

•  Extension  is  necessary  either  to 
prevent  irreparable  harm  to  the  facility 
or  hardship  to  the  residents,  or  because 
it  is  im.practicable  to  determine,  before 
the  expiration  date,  whether  the  facility 
meets  the  requirements  for  participation. 

(Since  under  §  442.16  the  agreement 
would  continue  in  effect,  continuation  of 
FFP  for  the  period  of  up  to  2  months 
does  not  contravene  the  basic  rule.) 

FFP  During  Appeals 

Sections  431.153  and  431.154  of  the 
Medicaid  rules  set  forth  the  appeals 
requirements  when  a  Medicaid  agency 
denies,  terminates,  or  does  not  renew  a 
PA.  The  Medicaid  agency  must  provide 
a  full  evidentiary  hearing,  either  before 
or  after  the  effective  date  of  the  adverse 
agency  action. 

If  the  agency  chooses  to  provide  the  full 
hearing  after  the  effective  date,  it 
must — 

•  Provide  an  informal  reconsideration 
before  the  effective  date;  and 

•  Complete  the  evidentiary  hearing 
within  120  days  after  the  effective  date 
of  the  adverse  action. 

Those  rules  do  not  speak  to  FFP 
during  appeals.  However,  a  Program 
Regulation  Guide  (MSA-PRG-llj  issued 
on  December  20, 1971.  did  address  the 
issue.  MSA-PRG-n  amended  the 
Medicaid  Manual.  The  amendment 
reiterated  the  basic  rule  to  deny  FFP 
during  appeals  after  termination,  but 
permitted  FFP  to  continue  when  State 
law  provided  for  the  continued  validity 
of  the  PA  during  appeal,  or  the  facility 
was  upheld  on  appeal  and  State  law 
provided  for  retroactive  reinstatement  of 
the  facility. 

Problems  arose  because  either  State 
law  or  State  court  orders  have  required 
Medicaid  agencies  to  continue  payments 
to  facilities  for  long  periods  of  time 
pending  action  on  administrative  or 
judicial  appeals,  and  State  claims  for 
FFP  in  such  payments  were  disallowed 
by  HCFA.  TheDepartmental  Grant 
Appeals  Board  (the  Boiiid)  ruled  that  the 
provisions  of  MS.\-PRG-11  apply  to 
State  court  orders,  and  that,  under  42 
CFR  431.250(b|(2),  FFP  is  available  in 
expenditures  that  are  for  services 
provided  within  the  scope  of  the  Federal 
Medicaid  program  and  are  made  under  a 
State  court  order.  However,  the  Boaid 
has  also  held  that  the  "within  the  scope 
of  the  Medicaid  program"  language 
limits  FFP  under  MSA-PRG-11  to  12 
months  after  the  termination  or 
expiration  date  of  the  agreement  (since 
12  months  is  the  maximum  term  for  an 
agreement  with  a  SNF  or  ICF),  or  the 


date  of  the  next  survey,  whichever  is 

earlier 

Notice  of  Proposed  Rulemaking 

On  October  18,  1965,  at  30  FR  42192, 
we  published  a  proposal  to  rescind 
MSA-PRG-11  explicitly  and  to  conform 
Medicaid  policy  to  Medicare  policy. 
which  provides  no  payment  for  services 
during  appeals  from  termination  or 
nonrenewal  of  a  Medicare  P.A.  Under 
the  proposed  polic> .  FFP  would  not  have 
been  available  in  Medicaid  payments 
for  services  furnished  by  a  LTC  facility 
after  the  date  the  facility's  PA  was 
terminated  or  expired.  This  policy  would 
have  applied  even  if  State  law  or 
Federal  or  State  court  orders  required 
the  State  to  continue  payments  to  the 
facility  after  that  date. 

The  proposed  changes  would  not  have 
affected  FFP  under  §§  441.11  and  442.16 
of  the  Medicaid  rules,  which  allow 
continued  FFT  for  up  to  30  days  for 
transfer  of  patients,  and  permit  a  single 
2-month  extension  if  the  specified 
conditions  are  met.  In  addition  to 
revoking  MSA-PRG-11.  we  proposed  to 
add  new  §§442.40  and  442.42— 

•  To  specify  that  FFP  is  not  available 
during  appeals  that  are  initiated  or 
continued  after  termination  or 
expiration  of  a  PA; 

•  To  make  clear  that  court-ordered 
extension  of  a  PA  w  ill  no  longer 
constitute  a  basis  for  FF'P;  and 

•  To  retain  the  PRG-11  provision  for 
FFP  in  a  retroactive  PA  issued  by  the 
Medicaid  agency  when  a  facility  is 
upheld  on  administrative  appeal  or 
judicial  re\  iew,  but  make  clear  that  the 
agreement  must  meet  the  requirements 
for  a  valid  agreement,  as  set  forth  in 

§  442.30  of  the  Medicaid  rules. 

We  also  proposed  to  revise  §  442.16  to 
make  inescapably  clear  that  it  permits 
extension  of  an  agreement  for  only  one 
period  of  up  to  2  months. 

Discussion  of  Comments 

During  the  60  days  provided  for  public 
comment,  we  received  18  letters 
representing  12  States,  one  county.  4 
advocacy  groups,  and  one  corporation 
that  owns  or  administers  120  facilities  in 
17  States. 

The  vast  majority  of  comments  (at 
least  one  in  each  letter)  were  concerned 
with  the  principal  proposed  changes,  i.e.. 
that  FFP  (1)  would  end  as  of  the 
effective  date  of  termination  or 
expiration  of  the  PA,  and  (2)  would  not 
be  available  during  appeals  even  if  State 
law  or  Federal  or  State  court  orders 
required  the  State  to  extend  the 
agreement  or  continue  payment  to  the 
appellant  facility. 

Since  the  changes  in  the  current 
regulations  were  minimal  (the  problem 


was  created  by  MSA-PRG-11). 
comments  were  often  addressed  to 
statements  made  in  the  preamble 
regarding  the  benefits  to  be  derived 
from  the  changes  and  how  any 
undesirable  impact  on  the  States  could 
be  minimized. 
There  were  also  a  few  comments  on — 

•  The  rules  for  FFP  under  retroactive 
agreements  issued  when  the  outcome  of 
a  hearing  or  of  judicial  review  is 
favorable  to  the  facility:  and 

•  Two  sections  for  which  no  changes 
were  proposed. 

Several  of  the  comments  discussed 
below,  taken  together,  convinced  us  that 
an  alternative  considered  and  rejected 
while  the  NPRM  was  under 
development  is  preferable  to  the 
proposed  total  elimination  of  FFP  during 
appeals.  Accordingly,  this  final  rule 
incorporates  the  alternative  policy  and 
provides  for  continuation  of  FFP  for  up 
to  the  120  days  allowed  for  completion 
of  the  administrative  appeals 
procedures.  If  a  hearing  decision 
adverse  to  the  facility  were  issued 
before  the  120th  day,  FFP  would  end  as 
of  that  date  except  as  available  under 
§  441.11  for  up  to  30  days  for  the  orderly 
transfer  of  patients. 

I  Comments  on  Statements  Made  in  the 
Preamble  to  the  NPR.M 

Statement  1:  This  rule  would  clarify 
policy  on  Federal  financial  participation 
in  Medicaid  payments. 

Com/77e/7/.- This  is  not  a  clarification.  It 
is  a  rescission  of  a  long-standing  HCFA 
policy,  expressed  in  MSA-PRG-11. 

Response:  We  believe  that  MSA- 
PRG-11.  issued  December  20. 1971.  was 
revoked  by  subsequent  regulations.  The 
Board  ruled  otherwise,  saying  that  the 
PRG  remained  in  effect  because  we  had 
not  taken  appropriate  steps  to  revoke  it. 
This  final  rule  explicitly  revokes  MSA- 
PRG-11  and  by  so  doing— 

•  Clarifies  policy  by  resolving  the 
conflict  between  differing 
interpretations  espoused  by  HCFA  and 
by  the  Board;  and 

•  Reduces  the  need  for  litigation 
before  the  Board,  because  a  "different" 
interpretation  is  no  longer  possible. 

Statement  2:  The  proposed  regulations 
will  replace  MSA-PRG-11,  ensure 
uniform  understanding  and  application, 
reduce  the  need  for  litigation  before  the 
Board  and  the  courts,  and  facilitate  the 
processing  of  Medicaid  claims. 

Comment:  The  change  will  not  reduce 
the  need  for  litigation.  On  the  contrary, 
since  court  orders  will  have  no  effect  on 
HCFA.  the  State  may  be  forced  to  seek 
an  injunction  or  the  joinder  of  HHS  in 
judicial  review  proceedings  in  order  to 
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protect  itself  a;gainst  the  effect  of  the 
court's  stay  of  the  State's  action. 

Response:  We  expect  htigation  to 
decrease  with  policy  clearly  stated  in 
this  final  rule  and  with  the  Slates' 
vigorous  enforcement  of  the  hearing 
requirements,  including  the  120-day  time 
limit  specified  in  42  CP'R  431.153.  Less 
than  vigorous  enforcement  of  the  time 
limit  will  result  m  the  loss  of  FFP  to  the 
State. 

We  believe  that,  in  addition,  this  final 
rule — 

•  By  allowing  FFP  for  up  to  120  days 
during  an  administrative  appeal, 
encourages  States  to  expedite  and 
complete  administrative  hearings  within 
the  required  period. 

•  By  limiting  continuation  of  FFP  to  a 
maximum  of  120  days,  will  discourage 
State  legislatures  and  courts  from 
requiring  State  Medicaid  agencies  to 
continue  payments  during  long-drawn- 
out  appeals  by  facilities  that  might 
better  use  their  resources  and  energies 
to  correct  the  cited  deficiencies.  (One 
commenter  obsen,ed  that  in  his  State, 
appeals  could  take  years.) 

Statement  3:  Since  States  know  in 
advance  when  a  provider  agreement 
will  be  terminated,  or  when  it  will  not 
be  renewed,  we  believe  they  can 
adequately  protect  themselves  against 
loss  of  FFP  during  provider  appeals. 
They  can  do  so  by  ensuring  that  the 
appeals  required  by  42  CFR  Part  431. 
Subpart  D  of  the  Medicaid  rules  are 
provided  in  a  timely  manner. 

Comments 

•  The  recertification  survey  of  a 
participating  facility  should  not  be 
started  earlier  than  90  days  before 
expiration  of  the  P.-\.  It  is  unreasonable 
to  expect  appeals,  including  judicial 
review,  to  be  completed  within  90  days. 

•  Appeals  cannot  be  completed 
before  llie  expiration  of  an  agreement 
because  the  length  of  each  step  of  the 
appeal  and  hearings  process  varies 
considerably  with  each  situation. 

•  The  policy  allows  no  way  for  a 
State  to  proteci  itself  against  loss  of  FFP. 

•  The  prospect  of  loss  of  FFP  could 
discourage  States  from  taking 
enforcement  action. 

•  A  Slate  agency  must:  (a)  Conduct  a 
full  survey;  (b)  document  all 
deficiencies:  (c)  send  the  provider 
written  notice  of  deficiencies:  (d)  obtain 
an  acceptable  plan  of  correction;  [e) 
conduct  follow-up  inspections  if 
warranted:  (f)  develop  an  agency 
decertification  notice;  and  (g)  provide  a 
full  evidentiary  hearing. 

Response:  These  comments,  and 
further  consideration  of  the  time  needed 
!or  required  procedures,  contributed  to 
our  decision  to  continue  FFP  for  up  to 


the  120  days  specified  in  the  Medicaid 
rules  for  completion  of  the  post- 
termination  evidentiary  hearing. 

Statement  4:  As  noted  earlier  in  this 
preamble,  we  anticipate  several 
program  benefits  from  this  proposed 
change  to  current  policy.  First,  we 
believe  that,  by  discontinuing  FFP  when 
the  provider  agreement  is  terminated  or 
not  renewed,  we  would  encourage  more 
prompt  resolution  of  appeals  at  the  State 
level  and  more  timely  removal  of 
beneficianes  from  substandard 
facilities.    | 

Comments 

•  The  new  rules  will  cause  States  to 
bow  to  polilical  pressures  and  be  less 
likely  to  find  nursing  homes  out  of 
compliance  rather  than  motivate  them  to 
provide  timely  and  speedy  appeals.  A 
hearing  can  take  months  and  the  longer 
it  is  dragged  out,  the  more  Federal 
dollars  HCFA  saves  at  the  State's 
expense. 

•  Marginal  facilities  which  might 
otherwise  have  been  terminated  will  be 
allowed  to  remain  in  business. 

•  States  will  be  reluctant  to  terminate 
a  facility,  notwithstanding  HCFA's  look- 
behind  authority  which  would  allow 
HCFA  to  make  its  own  determination  of 
compliance.  Furthermore,  once  the 
termination  is  effected  by  the  State,  the 
proposed  rule  offers  no  incentive  for  the 
State  to  argue  for  court  validation.  If  the 
State  is  upheld,  FFP  is  disallowed  for  the 
appeal  period,  which  may  be 
substantial. 

•  The  proposed  policy  would 
discourage  aggressive  reviews  and 
decertification  actions  and  provide  an 
incentive  for  States  to  "settle"  all  cases 
in  order  to  avoid  lengthy  court  action. 

•  The  proposed  regulation  does  not 
give  patients  additional  protections 
against  substandard  care  because  States 
will  be  required  by  court  order  to 
continue  payments  and  to  delay  moving 
patients.  It  may,  in  fact,  work  to  provide 
less  protection.  The  State  will  act  to 
protect  its  citizens,  with  or  without  FFP, 
if  there  is  jeopardy  to  health  and  safety. 
However,  in  cases  which  are  not  clear- 
cut,  States  who  fear  court  orders  may  be 
reluctant  to  terminate  agreements. 

•  Financial  consequences  will 
become  another  factor  to  be  considered 
in  determining  whether  to  renew  a  PA. 

•  Denial  of  FFP  during  the  Federally 
mandated  appeals  process  would  have 
no  effect  on  encouraging  a  prompt 
resolution  of  the  appeal. 

Response:  These  comments  also 
contributed  to  our  decision  to  continue 
FFP  during  administrative  appeals.  We 
do  not  believe  States  will  falsify  survey 
reports,  or  certify  deficient  facilities  as 
being  in  compliance  even  if  the 


deficiencies  are  not  an  immediate  threat 
to  patient's  health  and  safety.  We 
believe  that  States  wish  to  ensure 
quality  care  and  will  act  to  protect  the 
well  being  of  their  citizens.  The  change 
made  in  the  final  rule  will — 

•  Continue  FFP  for  a  reasonable 
period  of  time  to  permit  States  to 
aggressively  enforce  the  requirements 
for  quality  care  (rather  than  bow  to 
political  pressures);  and 

•  Encourage  them  to  expedite 
administrative  hearings. 

We  believe  States  can  and  should 
employ  the  hearing  period  to  put 
pressure  on  substandard  facilities  to 
correct  deficiencies  in  order  to  avoid 
being  excluded  from  the  program. 

II.  Comments  on  Regulations 

A.  Proposed  Denial  of  FFP  During 
Appeals 

Comments 

•  It  is  unfair  to  expect  States  to  bear 

the  full  burden  if  payment  must  be 
continued  during  administrative  or 
judicial  appeals. 

•  The  real  purpose  of  the 
amendments  is  to  save  Federal  funds  by 
shifting  costs  to  the  States. 

•  This  is  a  "penalty"  clause  that  is 
likely  to  lead  to  retention  of 
substandard  facilities  to  prevent  loss  of 
FFP. 

•  State  agencies  have  no  control  over 
the  time  it  takes  to  initiate  and  complete 
administrative  hearings  or  judicial 
reviews. 

•  The  regulation  should  allow  some 
reasonable  time  after  the  date  of  the 
proposed  termination  within  which  to 
provide  the  facility  with  the  due  process 
required  by  Federal  regulations.  State 
laws,  and  the  State  and  Federal 
constitutions. 

•  To  allow  a  minimum,  of  12C  days  for 
a  State  to  hold  an  evidentiary  hearing 
would  be  far  preferable  to  total 
discontinuation  of  FFP.  It  could  be 
presumed  that  a  court  would  be  less 
likely  to  order  continued  payments,  if 
the  State  were  upheld  in  an 
administrative  hearing.  It  seems  quite 
clear  that  the  motivation  behind  this 
rule  is  purely  financial.  While  the  OMB 
and  HCFA  have  a  legitimate  and 
compelling  interest  in  eliminating 
unjustified  Federal  expenditures,  the 
countervailing  consideration  should 
have  sway. 

Response:  Cost  containment  is 
certainly  a  legitimate  goal  in  the 
administration  of  any  program. 
However,  this  must  not  obscure  the 
chief  goal,  which  is  to  improve  the 
quality  of  care.  For  that  pu.-pose,  we 
need  to  have  deficiencies  corrected 
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promptly,  not  delayed  while  appeals 
drag  on  for  months,  occasionally  for 
years.  As  one  State  observed,  "HCFA 
should  not  be  paying  for  substandard 
care,  and  neither  should  the  States." 

We  agree  that  a  court  is  less  likely  to 
order  continued  payments  when  the 
State  has  been  upheld  in  an  evidentiary 
hearing.  For  this  reason  and  those  stated 
elsewhere  in  this  preamble,  the  revised 
final  rule  allows  FFP  to  continue  during 
appeals  for  up  to  120  days  after  the 
effective  date  of  termination  or 
expiration. 

Comment: 

•  One  State  reported  a  high  success 
rate  (49  out  of  50  cases)  in  completing 
administrative  appeal  proceedings 
within  120  days  after  the  effective  date 
of  termination,  as  required  by  current 
rules.  All  their  determinations  were 
upheld  on  appeal.  That  State  prohibits 
all  new  admissions  during  appeals  and 
bars  appellant  facilities  from 
participation  in  rate  incentive  programs. 
This  State  recommended  modifying  the 
proposed  regulation  to  permit  payment 
of  FFP  during  the  120  day  appeal  period, 
but  had  no  major  objection  to  denial  of 
FTP  if  the  provider  carried  its  appeal  to 
the  courts. 

Response:  We  find  this  comment  very 
encouraging  because  it  shows  the 
feasibility  of  carrying  out  the 
administrative  appeals  process  within  a 
reasonable  period  of  time.  It  would  be 
counterproductive  to  punish  States  that 
are  conducting  aggressive  compliance 
reviews  and  decertification  acts  by 
denying  FFP  during  administrative 
appeals.  We  believe  this  State's  use  of 
the  evidentiary  hearing  period  to  compel 
correction  of  deficiencies  is  responsible 
for  this  successful  policy. 

Comments:  The  proposal  ignores — 

•  The  fact  that  there  may  not  be 
sufficient  State  funds  to  cover  full 
payments:  and 

•  That  time  would  be  needed  to 
amend  State  laws  that  prohibit  payment 
when  FFP  is  not  available. 

Response:  These  comments  would 
apply  to  any  termination  of  FFP.  no 
matter  how  much  time  we  afforded  to 
complete  appeals.  Therefore,  we  do  not 
believe  these  comments  are  valid.  The 
purpose  of  termination  is  to  enforce  the 
requirements  for  quality  care  within  a 
reasonable  time.  To  achieve  this  goal, 
some  incentive  is  necessary.  W'e  believe 
that,  in  addition  to  the  general  concerns 
for  the  well-being  of  recipients,  the 
prospect  of  loss  of  FFP  is  a  strong 
incentive. 

Comments. 

•  Greater  consideration  should  be 
given  to  the  traumatic  effect  that 
transfer  may  have  on  SNF  patients  and 


the  additional  cost  of  illness  that  may 
result  from  such  trauma. 

Congress  showed  its  concern  for 
transfer  trauma  by  enacting  the 
alternative  sanction.  (This  is  a  statutory 
amendment  that  authorizes  denial  of 
payment  for  new  admissions  as  an 
alternative  to  terminating  the  PA  when 
there  is  not  immediate  jeopardy  to 
patient  health  and  safety.  It  is  being 
implemented  by  other  regulations.) 

•  Present  policy  outlined  in  MSA- 
PRG-11  should  be  followed  in  order  to 
meet  the  Secretary's  duty  and 
responsibility  to  assure  that  residents 
receive  appropriate,  high  quality 
services  as  required  by  Public  Law  96- 
360  and  the  Tenth  Circuit  Court  of 
Appeals  decision  in  Smith  v.  Heckler. 

Response:  We  share  the  commenter's 
concern  regarding  mass  transfers  and 
published  standards  for  relocating 
patients  displaced  by  terminations  in 
the  Regional  Office  Manual  in 
November  1979.  (These  instructions  are 
now  found  in  the  Regional  Office 
Manual,  Standards  and  Certification, 
Part  4,  section  4220.)  However,  we  are 
also  concerned  with  the  adverse  effect 
of  continuing  care  in  substandard 
facilities.  We  must  not  lose  sight  of  the 
fact  that  it  is  the  facility's  deficiencies, 
rather  than  the  lack  of  FFP,  that  requires 
the  transfer.  When  surveyors  find 
deficiencies  that  lead  them  to  certify 
noncompliance,  we  may  need  to  ensure 
better  quality  care  by  subjecting  the 
recipient  to  a  one-time  relocation  rather 
than  expose  him  or  her  to  substandard 
care  for  the  length  of  an  appeal  that  may 
drag  on  for  months.  Even  temporary 
placement  in  hospitals  approved  to 
provide  SNF  care,  although  it  may  be 
more  costly,  may  be  preferable  to 
allowing  the  recipient  to  languish  in  a 
substandard  facility  while  the  owner 
continues  to  receive  full  payment 
pending  resolution  of  an  appeal. 

Comment:  Under  section  1910(c)  of  the 
Act.  the  Secretary  has  the  power  to 
terminate  the  participation  of  LTC 
facilities  found  out  of  compliance.  When 
that  happens,  unless  there  is  a  finding  of 
jeopardy  to  health  and  safety,  the  law 
and  regulations  provide  for  the  PA  to 
remain  in  effect  until  the  facility  has  had 
an  opportunity  to  contest  the 
Secretarty's  determination.  (If  the  PA 
remains  in  effect.  FFP  is  assumed.)  A 
rule  denying  FFP  when  the  State  makes 
the  same  determination  is  inconsistent 
with  the  spirit  and  perhaps  the  letter  of 
the  law  covering  a  termination  by  the 
Secretary. 

Response:  A  termination  under 
section  1910(c)  of  the  Act  is  the 
Secretary's  finding  of  noncompliance  in 
the  face  of  a  State  finding  of  compliance. 
Thus,  if  the  facility  appeals  HCFA's 


finding,  HCFA  is  defending  its  finding  of 
noncompliance  in  opposition  to  the 
facility  and  to  the  State  survey  agency 
finding.  Congress  saw  fit  to  specifically 
provide  that  the  PA  remain  in  effect 
pending  a  provider's  administrative 
appeal  in  that  situation.  There  is  no 
similar  statutory  requirement  for  Federal 
matching  when  the  State  itself  finds  a 
facility  out  of  compliance  and  continues 
payment  after  the  effective  date  of 
termination  or  expiration. 

Comment:  One  State  suggested  that 
LTC  providers  be  given  the  option  of 
receiving  payment  during  appeals  and 
be  required  to  refund  such  payments  if 
the  hearing  decision  is  adverse  to  the 
facility. 

Response:  States  are  free  to  take  this 
action  but  should  consider  recovery 
problems.  A  facility  that  receives  an 
adverse  decision  after  a  lengthy  appeal 
could  be  forced  into  bankruptcy  when  it 
is  required  to  refund  a  large  sum  of 
money.  The  Consolidated  Omnibus 
Budget  Reconciliation  Act  (COBRA,  Pub. 
L.  99-272,  enacted  April  7,  1986) 
precluded  recovery  of  the  Federal  share 
of  State  expenditures  if  the  State  is 
unable  to  recover  from  a  bankrupt 
provider.  Therefore,  HCFA  will  not 
match  State  expenditures  beyond  120 
days  if  a  State  adopts  the  suggested 
procedure.  (If  the  State  chooses  to 
continue  payments  to  a  provider  subject 
to  recovery  if  the  decision  is  adverse  to 
the  facility,  the  Federal  share  of  any 
recovery  of  expenditures  must  be 
returned  to  HCFA  for  the  period  during 
which  FFP  was  provided.) 

B.  FFP  Not  Available  in  Post- 
Termination  Payment  Even  When 
Ordered  by  a  Court 

Comments  1  and  2 

•  FFP  should  be  continued  during  the 
period  of  a  Federal  or  State  court  order 
that  requires  either  the  continuation  of 
the  agreement  or  continuation  of 
payments. 

•  FFP  should  be  available  as  long  as 
the  State  is  making  a  good  faith  effort  to 
keep  litigation  moving. 

Response:  This  is  the  position  of  PRG- 
11,  issued  in  1971.  As  discussed  above,  it 
has  not  worked  to  improve  quality  of 
care  because  State  administrative  and 
judicial  procedures  have  permitted 
protracted  appeals.  We  must  have  time 
limits  on  appeals  to  force  the  providers 
to  come  into  compliance  quickly  or  be 
terminated  from  the  program.  If  the 
State  provides  a  high  quality 
administrative  appeal  under  §  431. 153, 
we  expect  any  subsequent  court 
procedures  will  be  of  short  duration.  We 
believe  that  State  legislatures  and  courts 
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will  be  less  likely  to  require 
continuation  of  payments  if  the  State 
hds  been  upheld  m  an  evidentiary 
hearing  and  if  they  know  that  there  will 
be  no  FFP  beyond  the  120  days  of  an 
administrative  appeal.  If  courts  do  not 
continue  payments,  a  deficient  facility 
will  have  an  additional  incentive  to 
correct  instead  of  litigate. 

Comments  3  and  4: 

•  The  commenter  questioned  whether 
the  Secretary  has  the  authority  to 
disallow  continuation  of  FFP  where  a 
court  orders  extension  of  a  PA  or 
requires  a  State  to  continue  payments, 

•  This  rule  appears  to  be  inconsistent 
with  other  Medicaid  regulations  which 
recognize  the  precedence  of  judicial 
decisions. 

Response:  A  court  cannot  order 
compliance  by  an  entity  that  is  not  a 
party  to  the  suit.  The  commenter 
apparently  did  not  realize  that  this  rule 
applies  only  to  suits  in  which  HHS  is  not 
a  party.  As  pointed  out  in  the  preamble 
to  the  NPRM,  one  of  the  purposes  of  the 
proposed  rule  was  to  change  the 
meaning  of  "within  the  scope  of  the 
Federal  Nledicaid  program"  as  it 
appears  in  §  431.250(b).  The  effect  of 
this  final  rule  is  to  change  the  meaning 
to  "up  to  120  days"  instead  of  "up  to  12 
months"  as  if  was  under  the  Board's 
interpretation,  or  an  unlimited  period,  as 
MSA-PRG-11  appeared  to  permit.  The 
new  §  442.40  clanfies  the  meaning  of 
§  431.250ib)  when  providers  appeal  the 
termination  or  nonrenewal  of  a  PA. 

Comment  5:  Residents  may  sue  the 
State  so  that  they  may  continue  to  stay 
in  a  facility  (even  though  it  is 
decertified)  and  have  their  care  paid 
through  Medicaid  funds.  If  ordered  by  a 
court  the  State  may  have  to  pay  the 
States'  share  of  Medicaid  funds  and 
possibly  the  Federal  share. 

Respi':>:ie:  The  U.S.  Supreme  Court 
has  held  that  Medicaid  recipients  do  not 
have  the  right  to  care  in  a  specific 
facility  [O'Bannon  v.  Town  Court 
Nursing  Center.  447  U.S.  773  (1980)].  The 
Court  stated  that  the  Medicaid  Act  does 
not  confer  a  right  on  a  recipient  to 
continue  to  receive  benefits  for  care  in  a 
facility  that  has  been  decertified. 
Moreover,  although  the  regulations 
protect  patients  by  limiting  the 
circumstances  under  which  a  facility 
may  transfer  or  discharge  a  Medicaid 
recipient,  thev  do  not  limit  the 
Government's  right  to  make  transfer 
necessary  by  decertifying  a  facility.  The 
Court  viewed  the  imposition  of  minimum 
standards  of  care  as  conferring  an 
indirect  benefit  on  patients  which 
outweighed  any  adverse  impact  that 
might  result  from  having  to  relocate. 


Comment  6:  Courts  may  enjoin  HHS 
from  terminating  reimbursement  to  the 
State  pending  appeal,  particularly  if 
enforcement  by  the  State  has  been 
stayed  because  there  is  no  other  action 
that  will  prevent  irreparable  harm  to  the 
State.  [Maxwell  v.  Wyman,  478  F.  2d 
1329,  2d  Circuit,  1973). 

Response:  We  do  not  believe  that 
case  limits  the  Department's  authority  to 
set  reasonable  limits  for  the  availability 
of  KKP  during  provider  appeals.  Rather, 
it  interpreted  and  applied  MSA-PRG-11 
as  providing  FFP  during  the  pendency 
(no  matter  how  long)  of  provider 
appeals  under  specified  circumstances. 

Comment  7:  When  HCFA  is  the 
agency  responsible  for  granting  and 
terminating  PAs,  as  it  is  for  Medicare 
SNFs,  and  is  enjoined  from  terminating 
Medicare  participation  for  services 
furnished  by  a  SNF,  FFP  should  continue 
for  Medicaid  payments  to  the  facility. 
Response:  If  HCFA  is  a  party  to  the 
suit  (as  it  necessarily  would  be  in  this 
situation)  and  a  Federal  court  enjoins 
HCFA  from  terminating  the  PA  of  a 
Medicare  SNF,  HCFA  would  obey  the 
order.  FFP  in  the  Medicaid  SNF 
payments,  even  if  not  specifically 
ordered  by  the  court,  would  continue 
under  42  CFR  442.20(a),  which  requires 
that  a  Medicaid  PA  with  a  SNF  that 
participates  in  both  programs  be  for  the 
same  duration  as  the  Medicare  PA. 
However,  if  a  facility  that  is  also  an  ICF 
has  appealed  its  Medicare  SNF 
termination  and  its  Medicaid  ICF 
termination.  FFP  would  not  be  available 
in  Medicaid  payment  for  ICF  services 
unless  the  Federal  court  specifically 
ordered  HCFA  to  continue  FFP  in  those 
payments.  There  is  no  regulation 
corresponding  to  42  CFR  442.20  for  ICF 
facilities  because  ICF  services  are  not 
offered  under  the  Medicare  program. 

Comment  8:  All  decertification  actions 
should  be  filed  in  Federal  courts  so  that 
Federal  and  State  officials  could  work 
together  for  a  speedy  resolution.  State 
court  actions  require  the  State  to  bring 
the  Federal  agency  into  the  case  as  an 
indispensable  party.  Double  litigation 
could  be  avoided.  Federal  matching 
would  be  continued  until  the  court 
action  is  resolved. 

Response:  This  rule  pertains  only  to 
decertification  by  the  State  of  its  own 
volition,  not  to  terminations  a  State  is 
required  to  make  when  HCFA 
terminates  a  SNF's  Medicare  agreement. 
Although  we  believe  that  the  proper 
appeal  of  a  State  administrative 
decision  is  to  a  State  court,  the  Federal 
government  cannot  regulate  this  matter. 
Accordingly,  the  rule  specifies  only  that 
FFP  is  not  available  during  judicial 
appeals. 


Comment  9:  HCFA  should  add 
language  to  the  regulations  stating  the 
FFP  will  continue  if  HCFA  is  enjoined 
by  a  Federal  court  from  stopping 
payment. 

Response:  A  regulation  is  not  needed 
to  require  that  HCFA  obey  the  order  of  a 
Federal  court  when  HCFA  is  a  party  to 
the  suit.  It  is  sufficient  to  say  that  FTP  is 
not  available  if  a  State  or  Federal  court 
only  orders  the  State  to  continue 
payments.  I 

C.  FFP  in  Retroactive  Provider 
Agreements 


Comment  1 

•  The  rule  should  be  modified  to 
make  retroactive  FFP  available  if  the 
facility  comes  into  compliance  during 
the  appeal  even  if  it  is  not  upheld.  Many 
facilities  are  recertified  during  or  at  the 
end  of  the  120-day  appeal  period 
because  they  have  come  into 
compliance  by  significantly  improving 
their  operations  but  have  not  been 
upheld  on  appeal. 

Response:  Under  the  final  rule,  there 
will  be  no  break  in  FFP  for  a  facility  that 
appeals  before  termination  of  its  PA  is 
effective,  and  comes  into  compliance 
during  the  120-day  appeal  period.  The 
new  PA  will  be  effective  on  the  day  the 
facility  meets  all  requirements  or 
submits  an  approvable  plan  of 
correction,  as  provided  in  §  442.13  of  the 
Medicaid  rules.  If  the  facility  com.es  into 
compliance  after  the  end  of  the  120-day 
period  allowed  for  appeal,  no  FFP  is 
available  from  the  end  of  that  period 
until  the  effective  date  of  the  new  PA. 

Comments  2  and  3 

•  Under  the  proposed  rule,  FFP  would 
be  denied  for  a  facility  that  receives  a 
favorable  resolution  of  its  appeal  and  a 
retroactive  reinstatement  of  its  PA 
under  court  order. 

•  The  proposed  rule  appears  to  allow 
HCFA  broad  discretion  to  allow  or  deny 
FFP  in  a  retroactive  PA  issued  when  the 
outcome  of  the  appeal  is  favorable  to 
the  provider. 

Response:  Generally,  FFP  will  be 
available  in  retroactive  PAs.  However, 
the  look-behind  authority  specified  in 
§  442.30  of  the  Medicaid  Piles  is  not 
narrowed  by  these  rules,  as  is  made 
clear  by  new  §  442.42(b). 

Whenever  a  decision  is  made  to 
reinstate  a  PA  retroactively,  HCFA  can 
apply  the  "look  behind"  authority  under 
§  442.30  to  decide  whether  Federal 
certification  requirements  have  been 
met.  This  authority  extends  to  any 
reinstatement  decision,  whether  made 
by  the  State  survey  agency,  a  hearing 
officer,  or  State  or  Federal  court.  For 
example,  if  a  hearing  officer  orders 
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retroactive  reinstatement  based  on  the 
facility's  coming  into  compliance  during 
the  120-d3y  hearing  period.  HCFA  may 
"look  behind  "  to  confirm  whether  the 
facility  has  met  all  Federal 
requirements,  or  submitted  an 
approvable  plan  of  cor:-ection,  within 
the  120-day  period.  FFP  will  be  available 
if  the  hearing  officer  has  ordered 
retroactive  reinstatement  of  the  F^A  and 
propeily  set  the  effective  date  within  the 
hearing  period.  FFP  will  not  be  available 
if  HCFA  finds  that  it  was  not  proper  to 
set  the  effective  date  within  the  hearing 
period  because  the  facility  had  not  met 
the  basic  requirements  of  42  CP'R  442.13 
at  that  time. 

Note. — "Look-behind"  under  §  442.30  of  the 
Medicaid  rules  determines  whether  a  State 
survey  and  certification  decision  met  Federal 
requirements.  If  it  did  not  a  provider 
agreement  based  on  that  survey  and 
certification  decision  is  invalid,  and  FP'P  is 
not  available  for  services  furni.shed  under 
that  agreement.  The  "looK -behind"  authority 
of  this  provision  does  not  address  whether  a 
facility  actually  met  the  substantive 
requirements  for  certification.  It  only 
examines  the  procedures  used  by  the  States. 

Comment  4:  It  is  inconsistent  for 
HCFA  to  require  appeals  and  remain 
free  to  ignore  the  outcome.  If  HCFA 
does  not  follow  the  appeal  decision  and 
States  refuse  to  pay  providers  because 
HCFA  is  withholding  FFP.  the  provider 
has  been  denied  due  process.  If  the 
States  comply  with  an  administrative 
decision,  even  though  the  HCFA  has 
chosen  to  withhold  FFT,  the  required 
appeal  becomes  a  penalty  provision  and 
a  cost  containment  measure  for  HCF.A. 
Since  HCFA  imposed  the  hearing 
requirements.  HCFA  should  be  bound 
by  a  hearing  decision. 

Response:  HCFA  is  not  free  to  ignore 
the  outcome  of  a  hearing  and  will  match 
payments  made  under  a  retroactive 
agreement  if  the  agreement  was 
properly  ordered.  As  noted  by  another 
State,  many  facilities  are  recertified  at 
the  end  of  the  evidentiary  hearing  not 
because  they  win  their  appeals  but 
because  Ihey  substantially  improve  their 
operations.  Thus.  HCFA  must  and  will 
use  its  look-behind  authority  to  deny 
FFP  for  a  retroactive  agreement  made 
effective  prior  to  the  date  compliance  is 
established.  To  allow  FFT  under  a 
retroactive  agreement  for  a  period  when 
compliance  has  not  been  established 
would  be  a  neglect  of  HCF.As  duty. 
Under  the  final  rule,  if  the  facility  comes 
into  com.pliance  within  the  120-day 
appeal  period,  there  would  be  no  break 
in  FFP. 

Comment  5:  It  is  not  clear  if  HCFA 
will  be  exercising  substantive  "look- 
behind"  authority  in  refusing  to  honor 
administrative  or  court  decisions.  If  it  is, 


then  the  procedural  protections  of 

section  1910(c)  of  the  Act  should  be 
triggered  and  FFP  should  continue. 

Response:  These  regulations  do  not 
address  situations  in  which  HCFA 
terminates  participation  because  it  finds 
that  the  facility  does  not  meet  Federal 
requirements.  They  apply  only  when  a 
State  has  terminated  a  facility  of  its  own 
volition.  HCFA  can  apply  the  look- 
behind  authority  of  42  CFR  442.30  as 
explained  above  in  the  response  to 
comments  2  and  3. 

D.  Miscellaneous  Comments 

Some  of  the  comments  dealt  not  with 
the  proposed  changes  in  the  regulations, 
but  with  a  definition,  and  with  other 
rules  for  which  no  change  was 
proposed. 

1.  Definition  of  "ElTective  date  of 
termination." 

Comment:  The  new  rule  leaves  the 
point  at  which  termination  occurs 
unanswered  because  under  this  State's 
law.  termination  is  not  final  until  the 
provider  has  had  a  full  evidentiary 
hearing  and  if  that  decision  is  stayed  by 
a  court,  termination  does  not  take  effect. 

Response:  The  effective  date  of 
"termination"  (and  of  "expiration"),  as 
defined  in  §  442.40(a).  establishes  a 
uniform  point  from  which  the  120-day 
period  prescribed  for  completing  the 
administrative  hearing  is  counted.  This 
provision  applies  uniformly  m  all  States 
for  determining  the  availability  of  FFP 
during  a  facility's  appeal  of  the  State's 
finding  of  noncompliance. 

The  following  comments  were 
addressed  to  §§  441.11  and  442.16, 
explained  earlier  in  this  preamble  under 
the  topic  "FFP  rules".  In  the  preamble  to 
the  proposed  rule,  we  discussed  these 
sections  to  show  how  adverse  effects  on 
recipients  could  be  mitigated  by  proper 
use  of  the  two-month  extension  of  the 
PA  and  the  30  day  continuation  of  FFP 
for  relocation  of  patients.  We  proposed 
no  changes  in  these  sections. 

Comment  1:  Two  months  following 
decertification  is  needed  to  relocate  a 
large  number  of  nursing  home  residents. 

Response.  As  noted  above,  the 
regulation  section  providing  time  for  the 
relocation  of  patients  is  §  441.11.  Since 
no  change  was  proposed  with  respect  to 
this  section,  we  are  unable  to  address 
the  commenter's  concerns  at  this  lime. 

Comment  2:  States  should  be  allowed 
to  implement  42  CFR  442.16  and  441.11 
without  the  need  to  request  these 
exceptions  from  the  HCFA  regional 
office.  With  a  94  percent  occupancy 
rate,  we  find  60  days  adequate  for 
orderly  relocation  of  patients  when 
necessary,  but  believe  the  time  lost  in 
requesting  these  exceptions  is 
unnecessary. 


Response:  There  is  nothing  in  §  441.11 
or  §  442.16  that  requires  requesting 
exceptions  from  the  HCFA  regional 
office  for  Medicaid-only  SN'Fs  or  ICFs. 
For  a  SNF  that  participates  in  both 
programs.  HCFA  regional  staff  makes 
the  determination  for  the  extension  of 
the  Medicare  PA.  and  this,  under 
§  442.20,  applies  equally  to  the  Medicaid 
PA.  The  State  Medicaid  agency 
determines  the  allowabiUty  of  a  60  day 
extension  under  §  442.16  of  agreements 
with  ICFs  and  Medicaid-only  SNFs.  The 
continuation  of  FFP  for  up  to  30  days 
under  §  441.11  is  to  be  used  for  patient 
transfers  and  is  available  as  long  as  the 
requirements  of  that  section  are  met. 

Provisions  of  the  Final  Rule 

As  indicated  in  the  discussion  of 
comments,  this  final  rule  differs  from  the 
proposed  rule  in  that  it  provides  for  FFP 
to  continue,  after  the  effective  date  of 
termination  or  expiration,  for  up  to  the 
120  days  allowed  for  completion  of  the 
administrative  hearing.  We  have  also 
made  two  additional  changes. 

1.  We  have  revised  paragraph  (b)  of 

§  441.11  to  make  clear  that,  if  the  facility 
appeals  the  termination  or  nonrenewal, 
the  30-day  period  would  begin  when 
there  is  a  hearing  decision  that  upholds 
that  agency  action.  (It  would  be 
unreasonable  to  expect  the  facility  to 
initiate  transfer  while  its  appeal  is 
pending.) 

2.  We  have  added,  to  proposed 

§  442.40,  a  new  paragraph  (b)  to  make 
clear  that  §§442.40  and  442.42— 

•  Apply  only  to  termination  and 
nonrenewal  actions  that  the  State  takes 
of  its  own  volition,  not  to  such  actions 
when  it  is  required  to  take  them  with 
respect  to  a  SNF  that  has  had  its 
Medicare  provider  agreement 
terminated  or  not  renewed  by  HCFA; 
and 

•  Apply  to  terminations  and 
nonrenewals  that  are  effective  on  or 
after  the  effective  date  of  the  final  rule, 
with  a  special  adaptation  for 
termination  or  nonrenewal  actions  that 
were  effective  before  that  date. 

In  summary,  under  the  final  rule,  FFP 
could  continue  for  not  more  than  150 
days  after  the  effective  date  of 
termination  or  expiration  of  the  provider 
agreement.  (The  120  days  allowed  for 
the  administrative  appeals  process,  plus 
the  30  days  allowed  for  transfer  of  the 
patients  or  residents  to  other  facilities  or 
to  alternate  care,  equal  150  days.) 

MSA-PRG-11  is  revoked. 

Regulatory  Impact  Statement 

Executive  Order  12291  requires  us  to 
prepare  and  publish  a  regulatory  impact 
analysis  for  any  regulations  that  are 
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likely  to  meet  criteria  for  a  "major  rule". 
A  major  rule  is  one  that  would  result  in: 
(1)  An  annual  effect  on  the  economy  of 
Si  00  million  or  more;  (2)  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  any  geographical  regions:  or 
(3)  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the  ability 
of  United  States-based  enterprises  to 
com.pete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  In 
addition,  consistent  with  the  Regulatory 
Flexibility  .^ct  of  1980  (5  U.S.C.  601 
through  612).  we  prepare  and  publish  a 
regulatory  flexibility  analysis  unless  the 
Secretary  certifies  that  the  regulations 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  For  purposes  of  the  Regulatory 
Flexibility  Act.  we  treat  all  providers  as 
small  entities:  States  and  individuals  are 
not  considered  small  entities. 

Our  proposed  rule  of  October  18,  1985 
did  not  include  an  economic  impact 
analysis  or  a  regulator,'  flexibility 
analysis.  We  considered  that  the 
economic  effect  would  not  reach  $100 
million  and  that  the  proposed  rules 
would  have  a  generally  favorable 
impact,  since  they  would — 

•  Encourage  more  prompt  resolution 
of  appeals  at  the  State  level  and  more 
timely  removal  of  beneficiaries  from 
substandard  facilities; 

•  Ensure  uniform  understanding  and 
application  of  the  rules  among  States 
and  providers  and  thus  reduce  the  need 
for  litigation  before  the  Board  and  the 
courts: 

•  Facilitate  the  processing  of 
Medicaid  claims  so  that  the  workload 
would  be  reduced  and  there  would  be 
greater  consistency  in  our  determination 
of  payments  to  States  for  SNF  and  ICF 
services:  and 

•  Ensure  that  we  do  not  continue  to 
share  in  pavTnents  to  facilities  that  have 
serious  deficiencies. 

One  State  noted  that  the  proposal 
would  have  a  substantial  impact  on 
States  because  it  would  deny  FFP  even 
during  the  120-day  period  allowed  for 
administrative  appeal  of  terminations. 
We  believe  that  this  final  rule,  by 
providing  FFP  for  up  to  the  120  days 
allowed  for  administrative  appeals,  will 
indeed  encourage  States  to  speed  up 
their  hearing  procedures.  State  costs  will 
increase  and  corresponding  Federal 
savings  will  result  only  if  State  law  or 
State  court  orders  require  the  State 
Medicaid  agency  to  continue  payments 
during  judicial  appeals  or  administrative 
hearings  which  are  allowed  to  continue 
beyond  120  days.  If  the  hearing  decision 
is  reached  during  the  120  days  upholding 


the  facility,  It  will  be  reinstated  and  FFP 
will  continue.  If  the  hearing  decision 
upholds  the  agency's  termination  action, 
the  patients  will  be  moved  to  other 
complying  facilities  and  FFP  will  be 
available  for  those  services.  In 
summary — 

•  Under  the  old  rules  the  FFP  would 
have  been  available  for  up  to  12  months. 

•  Under  the  new  rules  FFP  is 
available  for  up  to  120  days. 

•  To  the  extent  that  payment  to  a 
facility  extends  beyond  120  days,  State 
law  or  State  court  orders  may  require 
States  to  pay  the  full  cost  of  services  for 
any  patients  remaining  in  facilities  after 
termination  of  FFP.  However,  we 
believe  there  will  be  no  major  increase 
in  costs  for  State  agencies,  because 
States  will  be  able  to  expedite 
administrative  and  judicial  appeals 
procedures. 

In  a  recent  year,  our  records  indicate 
that  States  terminated  only  39  facilities. 
An  unknown  number  came  into 
compliance  during  the  course  of  their 
appeal.  With  the  added  incentive  of  FFP 
for  up  to  120  days  for  administrative 
appeals,  rather  than  12  months  for 
administrative  and  judicial  appeals,  we 
believe  that  virtually  all  States  will 
conform  State  law  and  appeal 
procedures  to  enable  compliance  with 
the  time  limit  for  administrative  appeals 
and  that  judicial  hearings  will  be 
speedily  concluded  after  quality 
administrative  appeals.  Several  State 
commenters  viewed  120  days  as  a 
reasonable  and  adequate  time  limit  for 
appeals.  It  is  impossible  to  predict  a 
definitive  amount  of  Federal  savings 
and  the  corresponding  State  costs. 
However,  based  on  recent  terminadons, 
we  believe  the  amount  cannot  be  in 
excess  of  $100  million  annually. 

Only  by  expediting  appeals 
procedures  (judicial  review  as  well  as 
administrative  hearings)  can  any  real 
"savings"  be  achieved  and,  even  more 
important,  beneficiaries  be  protected 
against  remaining  too  long  in 
substandard  facilities. 

From  the  above  discussion,  it  is  clear 
that  the  effect  of  these  rules  on  the 
general  economy  is  not  such  as  to 
require  an  economic  impact  analysis. 
Since  the  effect  of  the  new  rules  is  to 
require  the  State  to  pay  full  costs  after 
FFP  is  discontinued,  we  have 
determined,  and  the  Secretary  certifies 
that  these  final  rules  will  not  have  a 
substantial  impact  on  a  significant 
number  of  small  entities.  Therefore,  we 
have  not  prepared  either  an  impact 
analysis  under  E.0. 12291,  or  a 
regulatory  flexibility  analysis. 


Paperwork  Reduction  Act 

These  regulations  will  impose  no  new 
reporting  or  recordkeeping  requirements 
that  are  subject  to  clearance  by  the 
Office  of  Management  and  Budget. 

List  of  Subjects 

42  CFR  Part  441 

Family  planning.  Grant  programs- 
health.  Infants  and  children,  Medicaid, 
Penalties,  Prescription  drugs.  Reporting 
and  recordkeeping  requirements. 

42  CFR  Part  442 

Grant  programs-health.  Health 
facilities.  Health  professions.  Health 
records,  Medicaid,  Nursing  homes. 
Nutrition,  Reporting  and  recordkeeping 
requirements.  Safety. 

42  CFR  Chapter  IV  is  amended  as  set 
forth  below. 

PART  441— SERVICES: 
REQUIREMENTS  AND  LIMITS 
APPLICABLE  TO  SPECIFIC  SERVICES 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302)  unless  otherwise  noted. 

2.  Section  441,11  is  revised  to  read  as 
follows: 

§  44 1 . 1 1     Continuation  of  FFP  for 
institutional  services. 

(a)  Basic  conditions  for  continuation 
of  FFP.  FFP  may  be  continued  for  up  to 
30  days  after  the  effective  date  of 
termination  or  expiration  of  a  provider 
agreement,  or  after  an  administrative 
hearing  decision  that  upholds  the 
agency's  termination  or  nonrenewal 
action,  if  the  following  conditions  are 
met: 

(1)  The  Medicaid  payments  are  for 
recipients  admitted  to  the  facility  before 
the  effective  date  of  termination  or 
expiration. 

(2)  The  Medicaid  agency  is  making 
reasonable  efforts  to  transfer  those 
recipients  to  other  facilities  or  to 
alternate  care. 

fb)  When  the  30-day  period  begins. 
The  30-day  period  begins  on  either  of 
the  following: 

(1)  The  effective  date  of  termination 
or  nonrenewal  of  the  facility's  Medicare 
provider  agreement  by  HCFA,  or  of  its 
Medicaid  provider  agreement  as 
instructed  by  HCFA. 

(2)  The  later  of— 

(i)  The  effective  date  of  termination  or 
nonrenewal  of  the  facility's  Medicaid 
provider  agreement  by  the  Medicaid 
agency  on  is  own  volition:  or 

(ii)  The  date  of  issuance  of  an 
administrative  hearing  decision  that 


UM  I 


Fednral  Register  /  Vol.  52.  No.  167   ,'  Friday.  Aug  st  28,  l^S"    '  Rules  and  Rpou',;,:;:!".? 


32551 


upholds  the  agenc\'s  termination  or 
nonrenewal  action. 

(c)  Services  for  which  FFP  may  be 
continued.  FFP  may  be  continued  for 
any  of  the  following  services,  as  defined 
in  Subpart  A  of  Part  440  of  this  chapter: 

(1)  Inpatient  hospital  services. 

(2)  Inpatient  hospital  services  for 
individuals  age  65  or  older  in  an 
institution  for  mental  diseases. 

(3)  Skilled  nursmg  facility  services  for 
individuals  age  21  or  older. 

(4)  Skilled  nursing  facility  services  for 
individuals  age  65  or  older  in  an 
institution  for  mental  diseases. 

(5)  Intermediate  care  facility  services. 

(6)  Intermedrate  care  facility  services 
for  individuals  age  65  or  over  in  an 
institution  for  mental  diseases. 

(7)  Inpatient  psychiatric  services  for 
individuals  under  age  21. 

PART  442— STANDARDS  FOR 
PAYMENT  FOR  SKILLED  NURSING 
AND  INTERMEDIATE  CARE  FACILITY 
SERVICES 

3.  The  authority  citation  for  Part  442 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U  S.C.  1302).  unless  otherwise  noted. 

4.  In  §  442.16,  the  introductory 
statement  is  revised  to  make  clear  that 
only  one  extension  is  permitted,  to  read 
as  follows: 

§442.16     Extension  of  agreement. 

A  Medicaid  agency  may  extend  a 
provider  agreement  for  a  single  period  of 
up  to  2  months  beyond  the  original 
expiration  date  specified  in  the 
agreement  if  it  receives  written  notice 
from  the  survey  agency,  before  the 
expiration  date  of  the  agreement,  that 
extension  will  not  jeopardize  the 
patients'  health  and  safety,  and — 

5.  New  §§442.40  and  442.42  are 
added,  to  read  as  follows: 

§  442.40     Availability  of  FFP  during 
appeals. 

(a)  Definitions.  As  used  in  this 
section — "Effective  date  of  expiration" 
means  the  date  of  expiration  originally 
specified  in  the  provider  agreement,  or 
the  later  date  specified  if  the  agreement 
is  extended  under  §  442.16:  and 
"Effective  date  of  termination"  means  a 
date  earlier  than  the  expiration  date,  set 
by  the  Medicaid  agency  when 
continuing  participation  until  the 
expiration  date  is  not  justified,  because 
the  facility  no  longer  meets  the 
requirements  for  participation. 

(b)  Scope,  applicability,  and  effective 
date — (1)  Scope.  This  section  sets  forth 


the  extent  of  FFP  in  State  Medicaid 
payments  to  a  SNF  or  ICF  after  its 
pro\  ider  agreement  has  been  terminated 
or  has  expired  and  not  been  renewed. 

(2)  Applicability,  (i)  This  section  and 
§  442.42  apply  only  when  the  Medicaid 
agency,  of  its  own  volition,  terminates  or 
des  not  renew  a  provider  agreement, 
and  only  when  the  survey  agency 
certifies  that  there  is  no  jeopardy  to 
recipient  health  and  safety.  When  the 
survey  agency  certifies  that  there  is 
jeopardy  to  recipient  health  and  safety, 
or  when  it  fails  to  certify  that  there  is  no 
jeopardy,  FFP  ends  on  the  effective  date 
of  termination  or  expiration. 

(ii)  When  the  State  acts  under 
instructions  from  HCFA.  FFP  ends  on 
the  date  specified  by  HCFA  (HCFA 
instructs  the  State  to  terminate  the 
Medicaid  provider  agreement  when 
HCF.'\  (A)  terminates  the  Medicare 
provider  agreement  with  a  SNF.  or,  (B) 
in  validating  a  State  survey  agency 
certification,  determines  that  a  SNF  or 
ICF  does  not  meet  the  requirements  for 
participation.) 

(3)  Effective  date.  This  section  and 
§  442.42  apply  to  terminations  or 
expirations  that  are  effective  on  or  after 
September  28.  1987.  For  terminations  or 
nonrenewals  that  were  effective  before 
that  date.  FFP  may  continue  for  up  to 
120  days  from  September  28. 1987.  or  12 
months  from  the  effective  date  of 
termination  or  nonrenewal,  whichever  is 
earlier. 

(c]  Basic  rules.  (1)  Except  as  provided 
in  paragraphs  (d)  and  (e)  of  this  section. 
FFP  in  payments  to  a  SNF  or  ICF  ends 
on  the  effective  date  of  termination  of 
the  facility's  provider  agreement,  or  if 
the  agreement  is  not  terminated,  on  the 
effective  date  of  expiration. 

(2)  If  State  law,  or  a  Federal  or  State 
court  order  or  injunction,  requires  the 
agency  to  extend  the  provider 
agreement  or  continue  payments  to  a 
facility  after  the  dates  specified  in 
paragraph  (d)  of  this  section,  FFP  is  not 
available  in  those  payments. 

(d)  Exception:  Continuation  of  FFP 
after  termination  or  expiration  of 
provider  agreement — (1)  Conditions  for 
continuation.  FFP  is  available  after  the 
effective  date  of  termination  or 
expiration  only  if — 

(i)  The  evidentiary  hearing  required 
under  §  431.153  of  this  chapter  is 
provided  by  the  State  agency  after  the 
effective  date  of  termination  or 
expiration  (or,  if  begun  before 
termination  or  expiration,  is  not 
completed  until  after  that  date);  and 


(ii)  Termination  or  nonrenewal  action 
is  based  on  a  survey  agency  certification 
that  there  is  no  jeopardy  to  recipients' 
health  and  safety. 

(2)  Extent  of  continuation.  FFP  is 
available  only  through  the  earlier  of  the 
following; 

(i)  The  date  of  issuance  of  an 
administrative  hearing  decision  that 
upholds  the  agency's  termination  or 
nonrenewal  action. 

(ii)  The  120th  day  after  the  effective 
date  of  termination  of  the  facility's 
provider  agreement  or,  if  the  agreement 
is  not  terminated,  the  120th  day  after  the 
effective  date  of  expiration.  (If  a  hearing 
decision  that  upholds  the  facility  is 
issued  after  the  end  of  the  120-day 
period,  when  FFP  has  already  been 
discontinued,  the  rules  of  §  442.42  on 
retroactive  agreements  apply). 

(e)  Applicability  of  §  441.11.  If  FFP  is 
continued  during  appeal  under 
paragraph  (d)  of  this  section,  the  30-day 
period  provided  by  §  441.11  of  this 
chapter  would  not  begin  to  run  until 
issuance  of  a  hearing  decision  that 
upholds  the  agency's  termination  or 
nonrenewal  action. 

§  442.42     FFP  under  a  retroactive  provider 
agreement  following  appeal. 

(di  B^sic  ro,t.  Exiiepi  as  specified  in 
paragraph  (b)  of  this  section,  if  a  SNF  or 
ICF  is  upheld  on  appeal  from 
termination  or  nonrenewal  of  a  provider 
agreement,  and  the  State  issues  a 
retroactive  agreement.  FFP  is  available 
beginning  with  the  retroactive  effective 
date,  which  must  be  determined  in 
accordance  with  §  442.13, 

(b)  Exception.  This  rule  does  not 
apply  if  HCFA  determines,  under 
§  442.30,  that  the  agreement  is  not  valid 
evidence  that  the  facility  meets  the 
requirements  for  participation.  This 
exclusion  applies  even  if  the  State 
issues  the  new  agreement  as  the  result 
of  an  administrative  hearing  decision 
favorable  to  the  facility  or  under  a 
Federal  or  State  court  order. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714.  Medical  Assistance 
Program) 

Dated:  Februarj-  3. 1987. 
William  L.  Roper, 

Administrator,  Health  Care  Financing 
Administration. 

Approved;  July  28, 1987. 
Otis  R.  Bowen, 
Secretary. 
|FR  Doc.  87-19795  Filed  8-27-87:  8:45  am) 
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Proposed  Rules 


Federal   Register 
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This   section   of   the   FEDERAL   REGISTER 
contains   notices   to   the  public  of   the 
proposed  issuance  of  rules  and 
regulations.   The   purpose   of   these   notices 
Is  to  give   interested   persons   an 
opportunity  to  participate  in  the  rule 
making   prior  to   ttie   adoption   of   the  final 
ailes. 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8  CFR  Parts  3,  208,  236,  242,  and  253 
[Order  No.  1211-871 

Aliens  and  Nationality;  Asylum  and 
Withholding  of  Deportation 
Procedures 

AGENCY:  Immigration  and  Naturalization 

Sen.ice,  Justice. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  amends 
the  procedures  to  be  used  in  determining 

asylum  under  section  208  and 
withholding  of  deportation  under  section 
243(h)  of  the  Immigration  and 
Nationality  Act,  as  amended  by  the 
Refugee  Act  of  1980.  The  rule  modifies 
the  interim  rule  published  on  June  2, 
1980  ;45  FR  37392).  These  changes  are 
proposed  in  response  to  comments 
received  on  the  interim  rule  and  in  light 
of  experience  gained  in  administering 
the  provisions  of  the  Refugee  Act  of  1980 
over  approximately  a  six  year  period. 

The  proposed  rule  is  intended  to 
enhance  uniformity  and  efficiency  in  the 
process  for  determining  eligibility  for 
asylum  or  withholding  of  deportation. 
The  rule  recognizes  that  the  decision  to 
grant  asylum  or  withholding  of 
deportation  to  an  alien  is  inherently  a 
humanitarian  act  by  the  United  States, 
distinct  from  the  normal  operation  and 
administration  of  the  immigration  laws. 
The  procedures  for  adjudicating  asylum 
and  withholding  of  deportation  cases 
are  therefore  structured  in  a 
nonadversarial  manner  and  are 
designed  to  elicit  and  take  into  account 
all  rel'ivant  information  in  light  of  the 
legal  structure  set  forth  in  the  Refugee 
Act  of  1980. 

The  rule  proposes  to  place  authority 
for  asylum  and  withholding  of 
deportation  decisions  in  a  corps  of 
specially  trained  Immigration  and 
Naturalization  Ser\^ice  (INS)  Asylum 
Officers  under  the  direct  supervision  of 


the  Assistant  Commissioner,  Office  of 
Refugee,  Asylum,  and  Parole. 

Applicants  for  asylum  or  withholding 
of  deportation  would  have  a 
nonadversarial  interview  by  an  Asylum 
Officer  within  INS.  In  evaluating  the 
application,  the  Asylum  Officer  would 
have  the  benefit  of  comments  provided 
by  the  Bureau  of  Human  Rights  and 
Humanitarian  Affairs  of  the  Department 
of  State  as  well  as  information  provided 
by  the  Department  of  Justice. 

Under  the  interim  rule  published  on 
June  2, 1980,  asylum  and  withholding  of 
deportation  decisions  are  made  by 
District  Directors  of  the  Immigration  and 
Naturalization  Service  and  are  not 
appealable.  Under  the  proposed  rule, 
asylum  and  withholding  of  deportation 
decisions  by  an  Asylum  Officer  will  also 
not  be  directly  appealable,  except  in 
certain  unusual  circumstances.  As  under 
current  regulations,  however, 
individuals  denied  asylum  or 
withholding  of  deportation  will  still  be 
able  to  have  their  claims  of  persecution 
reviewed  if  they  appeal  any  subsequent 
exclusion  or  deportation  order  to  the 
Board  of  Immigration  Appeals. 

The  rule  clearly  articulates  the  burden 
of  proof  that  an  applicant  for  asylum  or 
withholding  of  deportation  must  meet  to 
establish  eligibility  for  such  a  grant. 
Certain  evidentiary  considerations  are 
established  for  purposes  of 
administrative  convenience  and 
consistency  in  assessing  the  claims  of 
persons  seeking  asylum  or  withholding 
of  deportation. 

DATE:  Written  comments  must  be 
submitted  on  or  before  October  27, 1987. 

ADDRESS:  Please  submit  written 
comments  in  duplicate  to  the  Director, 
Policy  Directives  and  Instructions, 
Immigration  and  Naturahzation  Service, 
425  Eye  Street  NW.,  Room  2011. 
Washington,  DC  20536. 
FOR  FURTHER  INFORMATION  CONTACT. 

For  General  Information:  Richard  A. 
Sloan,  Director,  Policy  Directives  and 
Instructions,  Immigration  and 
Naturalization  Service,  425  Eye  Street 
NW.,  Washington,  DC  20536. 
Telephone:  (202)  633-3048. 

For  Specific  Information:  Ralph  Thomas, 
Deputy  Assistant  Commissioner, 
Refugee,  Asylum,  and  Parole, 
Immigration  and  Naturalization 
Service,  425  Eye  Street  NW., 
Washington,  DC  20536.  Telephone: 
(202)  633-5463;  or 


Robert  C.  Hill,  Deputy  Director  and 
Counsel,  Asylum  Policy  and  Review 
Unit,  Department  of  Justice,  10th  and 
Constitution  Ave.,  NW.,  Room  6213. 
Washington.  DC  20530.  Telephone: 
(202)  633-2415;  or 

Gerald  Hurwitz,  Counsel  to  the  Director. 
Executive  Office  for  Immigration 
Review.  2  Skyline,  5203  Leesburg  Pike. 
Falls  Church,  Virginia  22041. 
Telephone:  (703)  756-6470. 

SUPPLEMENTARY  INFORMATION:  The 

Refugee  Act  of  1980  created  a  statutory 
basis  for  asylum  in  the  United  States 
and  made  withholding  of  deportation  for 
those  who  qualify  mandatory  rather 
than  discretionary.  Eligibility  for  asylum 
requires  a  showing  of  actual  persecution 
or  a  "well-founded  fear  of  persecution 
on  account  of  race,  religion,  nationality, 
membership  in  a  particular  social  group, 
or  political  opinion."  Entitlement  to 
withholding  of  deportation  requires  a 
showing  that  the  life  or  freedom  of  the 
applicant  would  be  threatened  in  the 
country  of  proposed  deportation  on 
account  of  race,  religion,  nationality, 
membership  in  a  particular  social  group. 
or  political  opinion.  Interim  regulations 
establishing  procedures  and  standards 
governing  applications  under  the 
provisions  of  the  Refugee  Act  of  1980 
were  published  on  June  2, 1980. 

The  interim  regulations  provide  that 
an  advisory  opinion  must  be  obtained 
from  the  Bureau  of  Human  Rights  and 
Humanitarian  Affairs  of  the  Department 
of  State  prior  to  a  decision  on  the 
applicant's  claim.  Other  provisions  of 
the  interim  regulations  deal  with  filing 
the  application,  the  place  of  filing, 
employment  authorization,  burden  of 
proof  interview  of  the  applicant,  the 
form  and  content  of  a  decision  on  an 
asylum  or  withholding  of  deportation 
application,  extension  or  renewal  of 
asylum  status,  definitions  of  "firmly 
resettled"  and  "country  of  habitual 
residence,"  termination  of  asylum 
status,  and  procedures  and  standards 
governing  applications  made  during  or 
subsequent  to  deportation  proceedings. 

To  assist  individuals  or  organizations 
wishing  to  comment  on  the  proposed 
rule,  the  following  outline  of  significant 
changes  made  in  the  interim  rule  is 
provided: 

(1)  The  proposed  rule  would  create 
the  position  of  Asylum  Officer  within 
the  Office  of  Refugee,  Asylum,  and 
Parole  in  INS.  Applications  for  asylum 
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or  withholding  of  deportation  would  be 
referred  to  an  Asylum  Officer  who 
would  conduct  an  interview  end  render 
a  decision. 

(2)  The  proposed  rule  requires  the 
Assistant  Commissioner,  Office  of 
Refugee,  Asylum,  and  Parole,  to  assist 
the  Asylum  Policy  and  Review  Unit  to 
compile  and  disseminate  to  Asylum 
Officers  information  concerning  the 
persecution  of  persons  in  other 
countries.  With  notice  to  an  applicant, 
Asylum  Officers  could  rely  on  such 
information  in  deciding  an  asylum  or 
withholding  of  deportation  application. 
This  collection  and  dissemination  of 
information  about  countn,'  conditions 
will  increase  the  accuracy  and 
consistency  of  asylum  and  withholding 
of  deportation  decisions. 

(3)  The  proposed  rule  provides  for 
confidentiality  of  applications  by 
prohibiting  disclosure  of  information 
submitted  by  the  applicant.  Exceptions 
to  this  rule  would  lie  where  the 
applicant  consents  to  disclosure,  where 
It  is  determined  that  certain  national  or 
international  agencies  or  courts  need  to 
examine  the  information  in  connection 
with  adjudication  of  a  claim,  in  legal 
proceedings  of  certain  types,  or  in 
United  States  Government 
investigations. 

(4)  The  proposed  rule  requires  that  an 
applicant  for  asylum  establish  that  he  is 
a  refugee  under  section  101(a)(42)  of  the 
Immigration  and  Nationality  Act.  That 
burden  is  met  when  the  applicant 
establishes  by  a  preponderance  of  the 
evidence  that  he  has  suffered  actual 
persecution  or  that  he  has  a  well- 
founded  fear  of  persecution  in  that  there 
is  a  reasonable  possibility  that  a  person 
in  the  applicant's  position  would  be 
persecuted  if  returned  to  his  country  of 
nationality  or  last  habitual  residence. 

The  section  on  burden  of  proof 
reflects  the  Supreme  Court's  recent 
decision  in  the  case  of  Immigration  and 
Naturalization  Service  v.  Cardoza- 

Fonseca U.S 107  S.  Ct. 

1207  (1987).  The  section  is  drafted  to 
recognize  that  the  flight  or  defection  of  a 
bona  fide  refugee  from  a  country  that 
engages  in  widespread  persecution  may 
leave  him  in  a  difficult  position  to 
corroborate  his  claim.  Accordingly, 
under  the  proposed  statement  of  the 
burden  of  proof,  an  applicant  may  show 
that  a  person  in  his  position,  as  opposed 
to  himself  specifically,  could  be  subject 
to  persecution.  Moreover,  the  proposed 
regulations  provide  that  the  applicant's 
uncorroborated  testimony,  if  credible, 
may  satisf\'  the  burden  of  proof. 

In  evaluating  whether  an  applicant 
has  sustained  the  burden  of  proof,  the 
proposed  rule  requires  the  Asylum 
Officer  to  give  due  consideration  to 


evidence  establishing  that  the 
government  of  the  applicant's  country  of 
nationality  or  habitual  residence 
persecutes  groups  of  persons  similarly 
situated  to  the  applicant  or  persecutes 
its  nationals  or  residents  who  attempt  to 
leave  the  countn,'  or  to  seek  asylum  in 
another  countn,'. 

(5)  The  proposed  rule  requires  Asylum 
Officers  to  grant  employment 
authorization  to  asylum  or  withholding 
of  deportation  applicants  whose 
applications  are  not  frivolous  or  filed 
primarily  for  the  purpose  of  delay. 

(6)  The  proposed  njle  would  make 
com.ments  by  the  Bureau  of  Human 
Rights  and  Humanitarian  Affairs 
optional  in  asylum  or  withholding  of 
deportation  cases,  at  the  option  of  the 
Department  of  State  in  each  case. 

(7)  The  proposed  rule  includes 
provisions  for  admission  of  an  asylee's 
spouse  and  children,  either 
accompanying  or  following  to  join.  The 
provisions  address  application, 
eligibility,  relationship,  procedures, 
denial,  burden  of  proof,  and  duration  of 
asylum  status. 

(6)  The  new  procedures  apply  only  to 
applications  for  asylum  or  withholding 
of  deportation  filed  on  or  after  the  date 
the  proposed  rule  becomes  final. 

(9j  The  proposed  rule  provides  for 
review  of  selected  asylum  decisions  by 
the  Office  of  the  Deputy  Attorney 
General,  assisted  by  the  Asylum  Policy 
and  Review  Unit  in  the  Office  of  Legal 
Policy,  and  by  the  Assistant 
Commissioner,  Office  of  Refugee, 
Asylum  and  Parole. 

(10)  Decisions  by  Asylum  Officers  will 
be  binding  upon  Immigration  Judges  in 
related  exclusion  or  deportation 
proceedings  and  will  be  incorporated 
into  Immigration  Judge's  decisions  in 
such  cases.  Except  in  certain  unusual 
circumstances,  appeal  from  an  asylum 
or  withholding  of  deportation  decision 
will  lie  with  the  Board  of  Immigration 
Appeals  only  after  the  decision  has  been 
incorporated  into  an  Immigration  Judge's 
decision  in  an  exclusion  or  deportation 
proceeding. 

Other  provisions  would  be  revised  to 
make  them  consistent  with  changes 
outlined  above. 

The  proposed  rule  would  facilitate  the 
asylum  and  withholding  of  deportation 
process  in  a  manner  consistent  with  the 
language  and  intended  effect  of  the 
Refugee  Act  of  1980. 

In  accordance  with  5  U  S.C.  605(b),  the 
Attorney  General  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  rule,  if  promulgated,  will 
not  he  a  major  rule  within  the  meaning 
of  section  1(b)  of  E.0. 12291.  The 
information  collections  in  this  rule  have 


been  approved  under  the  Paperwork 
Reduction  Act. 

List  of  Subjects 

8  CFR  Part  3 

Administrative  practice  and 

procedures. 

8  CFR  Part  208 

Administrative  practice  and 
procedures.  Aliens.  Asylum, 
Immigration,  Jurisdiction. 

8  CFR  Part  236 

Administrative  practice  and 
procedures.  Aliens.  Immigration. 

8  CFR  Part  242 

Administrative  practice  and 
procedures.  Aliens,  Detention. 
Deportation. 

8  CFR  Part  253 

Aliens.  Asylum,  Crewmen.  Parole. 

Accordingly,  it  is  proposed  to  amend 
Chapter  I  of  Title  8  of  the  Code  of 
Federal  Regulations  as  follows: 

1.  The  authority  citation  for  Part  3 
continues  to  read  as  follows: 

Authority:  Secs.103,  292.  66  Stat.  173.  235,  8 
U.S.C.  1103. 1362.  sec.  2.  Reorg.  Plan  No.  2  of 
1950, 15  FR  3173,  3  CFR  1949-1953  Comp..  p. 
1003.  unless  otherwise  noted. 

PART  3— {AMENDED] 

lA.  In  Part  3,  EXECUTIVE  OFFICE 
FOR  IMMIGRATION  REVIEW.  §  3,l4  is 
amended  to  remove  "(a)"  before  the  first 
paragraph  and  to  remove  paragraph  (b) . 

2.  Part  208,  ASYLUM  PROCEDURES, 
is  revised  to  read  as  follows: 

PART  208— PROCEDURES  FOR 
ASYLUM  AND  WITHHOLDING  OF 
DEPORTATION 

Sec. 

208.1  General;  jurisdiction. 

208.2  Form  of  application. 

208.3  Filing  the  application. 

208. 4  Special  duties  toward  aliens  in 
custody  of  INS. 

208.5  Disclosure  to  third  parties. 

206.6  Interim  employment  authorization. 

208.7  Limitations  on  travel  outside  the 
United  States. 

208.8  Interview  and  procedure. 
208.3    Failure  to  appear. 

208.10  Comments  from  the  Bureau  of 
Human  Rights  and  Humanitarian  Affairs. 

208.11  Reliance  on  information  compiled  by 
other  sources. 

208.12  Establishing  refugee  status:  burden  of 
proof. 

208.13  Approval  or  denial  of  application. 

208.14  Definition  of  "Firm  Resettlement". 

208.15  Entitlement  to  withholding  of 
deportation. 

208.16  Decision. 

208.17  Review  of  decisions  and  appeal. 
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2M.18    Motion  to  reopen  or  reconsider. 

208.19  Approval  and  employment 
authorization. 

208.20  Admission  of  asylee's  spouse  and 
children. 

208.21  Effect  on  deportation  proceedings. 

208.22  Restoration  of  status. 

208.23  Revocation  of  asylum  or  withholding 
of  deportation. 

Authority:  8  U.S.C.  1103, 1158, 1226. 1252. 
1253.  and  1283. 

§  2C8.1    General;  jurisdiction. 

(a)  This  Part  shall  apply  to  ail 
applications  for  asylum  or  withholding 
of  deportation  that  are  filed  on  or  after 
the  effective  date  of  this  rule.  No 
application  for  asylum  or  withholding  of 
deportation  that  has  been  filed  with  a 
District  Director  or  Immigration  Judge 
prior  to  the  effective  date  of  this  rule 
may  be  reopened  or  otherwise 
reconsidered  under  this  rule  except  by 
motion  of  an  .Asylum  Officer.  The 
adoption  of  this  rule  shall  not  affect  the 
finality  or  validity  of  any  prior  decision 
by  District  Directors  and  Immigration 
Judges  in  any  asylum  or  withholding  of 
deportation  case. 

(b)  The  Office  of  Refugee,  Asylum, 
and  Parole  shall  have  e.xclusive 
jurisdiction  over  applications  for  asylum 
and  withholding  of  deportation.  All  such 
applications  shall  be  decided  by  Asylum 
Officers  under  this  rule. 

(c)  Asylum  Officers  shall  be 
supervised  by  the  Assistant 
Commissioner.  Office  of  Refugee, 
Asylum,  and  Parole.  There  shall  be 
attached  to  the  Office  of  Refugee. 
Asylum,  and  Parole  such  number  of 
employees  as  the  Commissioner,  upon 
recommendation  from  the  Assistant 
Commissioner,  shall  direct.  The 
Assistant  Commissioner  shall  be 
responsible  for  general  supervision  and 
direction  in  the  conduct  of  the  asylum 
program,  including  evaluation  of  the 
performance  of  the  employees  attached 
to  the  Office. 

(dl  The  .Assistant  Commissioner  shall 
assist  the  Deputy  Attorney  General  and 
the  .Asylum  Policy  and  Review  Unit  of 
the  Department  of  justice,  in 
coordination  with  the  Department  of 
State,  to  compile  and  disseminate  to 
.Asylum  Officers  information  concerning 
the  persecution  of  persons  in  other 
countries  on  account  of  race,  religion, 
nationahty,  membership  in  a  particular 
social  group,  or  political  opinion.  The 
Country  Reports  on  Human  Rights 
Practices  prepared  annually  by  the 
Department  of  State  shall  be  the 
principal  source  of  such  information  and 
may  be  supplemented  by  additional 
reports  on  country  conditions  provided 
by  the  Department  of  State  on  request, 
as  well  as  any  other  information 


relevant  to  the  legal  detennination  of 
eligibility  for  asylum. 

§  208.2    Form  of  application. 

(a)  An  application  for  asylum  or 
withholding  of  deportation  shall  be 
made  on  Form  1-589  (Request  for 
Asylum  in  the  United  States).  The 
applicant's  spouse  and  children  as 
defined  in  secUon  101  of  the  Act  may  be 
included  on  the  application  if  they  are  in 
the  United  States.  An  application  shall 
be  accompanied  by  one  completed  Form 
G-325A  (Biographical  Information)  and 
one  completed  Form  FD-258  (Fingerprint 
Card)  for  every  individual  included  on 
the  application  who  is  fourteen  years  of 
age  or  older;  additional  supporting 
material  may  also  accompany  the 
applicafion.  Forms  1-589.  G325A,  and 
FD-258  shall  be  available  from  the 
Office  of  Refugee,  Asylum,  and  Parole, 
each  District  Director,  and  the  Offices  of 
Immigration  Judges. 

(b)  An  application  for  asylum  shall  be 
deemed  to  constitute  at  the  same  time 
an  application  for  withholding  of 
deportation,  pursuant  to  §§  208,15.  236.3. 
and  242.17  of  this  chapter. 

§  208.3    Filing  ttie  application. 

(a)  With  the  District  Director.  Except 
as  provided  in  paragraphs  (b),  (d).  and 
(e)  of  this  section,  applications  for 
asylum  or  withholding  of  deportafion 
shall  be  filed  with  the  District  Director 
having  jurisdiction  over  the  place  of  the 
applicant  s  residence  or  over  the  port  of 
entry  from  which  the  apphcant  seeks 
admission  to  the  United  States.  The 
District  Director  shall  immediately 
forward  the  application  to  an  Asylum 
Officer  with  jurisdiction  in  his  district. 
The  Asylum  Officer  shall  forward  a 
copy  of  the  completed  application, 
including  any  supporting  material 
subsequently  received  pursuant  to 

§  208.8(d),  to  the  Office  of  Refijgee 
Asylum  and  Parole,  the  Asylum  Policy 
and  Review  Unit  of  the  Department  of 
Justice,  and  the  Bureau  of  Human  Rights 
and  Humanitarian  Affairs  of  the 
Department  of  State. 

(b)  Applications  pending  completion 
of  exclusion  or  deportation  proceedings. 
If  exclusion  or  deportation  proceedings 
have  been  commenced  against  an  alien, 
any  application  for  asylum  or 
withholding  of  deportation  from  that 
alien  shall  be  filed  with  the  Office  of  the 
Immigration  Judge.  That  Office  shall 
refer  such  application  to  an  Asylum 
Officer  who  shall  process  the 
application  pursuant  to  paragraph  (a)  of 
this  section.  No  final  decision  shall  be 
rendered  by  the  Immigrafion  Judge  in 
such  a  proceeding  until  a  decision  has 
been  rendered  by  the  Asylum  Officer  on 
the  asylum  or  withholding  of 
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deportation  application  and  that 
decision,  together  with  the  record,  has 
been  returned  to  the  Immigration  Judge 
to  be  incorporated  into  the  exclusion  or 
deportafion  decision  pursuant  to 
§  208.17(b). 

(c)  Applications  after  completion  of 
exclusion  or  deportation  proceedings.  If 
exclusion  or  deportation  proceedings 
before  an  Immigration  Judge  have  been 
completed  and  a  final  exclusion  or 
deportation  order  has  been  entered 
pursuant  to  8  CFR  3.37.  an  alien  so 
ordered  may  file  an  application  for 
asylum  or  withholding  of  deportafion, 
provided  no  such  original  application 
has  previously  been  filed  with  the 
Service  or  with  an  Immigration  Judge 
and  provided  the  applicafion  reasonably 
explains  the  alien's  failure  to  file  an 
application  previously.  Such  applicafion 
shall  be  filed  with  the  District  Director 
charged  with  execufing  the  order,  who 
shall  immediately  forward  the 
application  to  an  Asylum  Officer  with 
jurisdicfion  in  his  district.  The  Asylum 
Officer  shall  immediately  determine 
whether  the  applicafion  is  frivolous  and 
whether  it  reasonably  explains  the 
applicant's  failure  to  file  previously.  If 
the  application  is  not  frivolous  and  does 
reasonably  explain  the  failure  to  file 
previously,  the  Asylum  Officer  shall  so 
notify  the  District  Director  who  shall 
stay  the  execufion  of  the  exclusion  or 
deportation  order.  The  Asylum  Officer 
shall  then  process  the  applicafion 
pursuant  to  paragraph  (a)  of  this  secfion. 
If  asylum  or  withholding  of  deportafion 
is  granted,  the  Service  shall  file  a  mofion 
with  the  Immigration  Judge  to  reopen  the 
exclusion  or  deportation  proceeding  and 
to  vacate  or  amend  the  original  order  as 
appropriate.  If  the  application  is 
frivolous  or  does  not  reasonably  explain 
the  failure  to  file  previously,  or  if  asylum 
and  withholding  of  deportation  are 
denied,  the  District  Director  may 
execute  the  exclusion  or  deportation 
order,  unless  an  appeal  of  the  asylum  or 
withholding  of  deportafion  decision  is 
taken  to  the  Board  of  Immigration 
Appeals.  Such  appeal  shall  be  filed  with 
the  District  Director  within  ten  (10)  days 
of  the  asylum  or  withholding  of 
deportation  decision.  The  District 
Director  shall  then  forward  the  complete 
asylum  or  withholding  of  deportation 
record  to  the  Office  of  the  Immigration 
Judge  having  administrative  control  over 
the  exclusion  or  deportation  proceeding, 
which  shall  forward  that  record, 
together  with  the  exclusion  or 
deportation  record,  to  the  Board.  Upon 
receiving  such  appeal,  the  Board  shall 
be  deemed  to  be  reopening  the  exclusion 
or  deportation  proceeding  for  the  sole 
purpose  of  reviewing  the  asylum  or 
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withholding  of  deportation  decision.  No 
other  aspect  of  the  exclusion  or 
deportation  proceeding  may  be 
reviewed  by  the  Board. 

(d)  Applications  in  the  course  of  an 
appeal  to  BIA.  If  an  alien  appeals  an 
exclusion  or  deportation  order  to  the 
Board  of  Immigration  Appeals,  that  alien 
may  file  an  application  for  asylum  or 
withholding  of  deportation  with  the 
Board,  provided  no  such  original 
application  has  previously  been  filed 
with  the  Service  or  with  an  Immigration 
)udge  and  provided  the  application 
reasonably  explains  the  alien's  failure  to 
file  an  application  previously.  If  the 
application  is  not  frivolous  and  does 
reasonably  explain  the  aliens  failure  to 
file  previously,  as  determined  by  the 
Board,  the  Board  shall  refer  the 
application  to  the  Assistant 
Commissioner.  Office  of  Refugee. 
Asylum,  and  Parole,  who  shall  process 
the  application  pursuant  to  paragraph 
(a)  of  this  section.  If  the  Board  so  refers 
the  application,  no  final  decision  shall 
be  rendered  by  the  Board  on  the  appeal 
until  a  decision  has  been  rendered  by  an 
Asylum  Officer  on  the  asylum  or 
withholding  of  deportation  application 
and  that  decision  has  been  returned  to 
the  Board,  together  with  the  record,  for 
review  in  conjunction  with  the  Board's 
review  of  the  exclusion  or  deportation 
order. 

(e)  Applications  after  exclusion  or 
deportation  is  affirmed  by  BL\.  If  an 
exclusion  or  deportation  order  has  been 
affirmed  by  the  Board  of  Irami^iation 
Appeals,  an  alien  so  ordered  may  file  an 
apphcation  for  asylum  or  withholding  of 
deportation,  pro\ided  no  such  original 
application  has  previously  been  filed 
with  the  Service,  with  an  Immigration 
Judge,  or  with  the  Board  and  provided 
the  application  reasonably  explains  the 
alien's  failure  to  file  previously.  Such 
application  shall  be  filed  with  the 
Assistant  Commissioner.  Office  of 
Refugee,  Asylum,  and  Parole,  who  shall 
immediately  determine  whether  the 
application  is  frivolous  and  whether  it 
reasonably  explains  the  failure  to  file 
previously.  If  the  application  is  not 
frivolous  and  does  reasonably  explain 
the  failure  to  file  previously,  the 
Assistant  Commissioner  shall  notify  the 
District  Director  charged  with  executing 
the  exclusion  or  deportation  order  who 
shall  stay  the  execution  of  the  order 
until  a  decision  on  the  merits  of  the 
asylum  or  withholding  of  deportation 
application  has  been  reached.  The 
Assistant  Commissioner  sholl  then 
process  the  application  pursuant  to 
paragraph  (a)  of  this  section.  If  asylum 
or  withholding  of  deportation  is  granted, 
the  Service  shall  file  a  motion  with  the 


Board  to  reopen  the  appeal  and  to 
vacate  or  amend  the  original  order  as 
appropriate.  If  the  application  is 
frivolous  or  does  not  rea.sonably  explain 
the  failure  to  file  previously,  or  if  asylum 
and  withholding  of  deportation  are 
denied,  the  District  Director  may 
execute  the  exclusion  or  deportation 
order,  unless  the  applicant  files  an 
appeal  to  the  Board  for  revnew  of  the 
asylum  or  withholding  of  deportation 
decision.  Such  appeal  shall  be  filed  with 
the  District  Director  within  ten  (10)  days 
of  the  asylum  or  withholding  of 
deportation  decision.  The  District 
Director  shall  then  forward  the  complete 
asylum  or  withholding  of  deportabon 
record  to  the  Office  of  the  Immigration 
Judge  having  administrative  control  over 
the  exciu.sion  or  deportation  proceeding, 
which  shall  forward  that  record. 
together  with  the  exclusion  or 
deportation  record,  to  the  Beard.  Upon 
receiving  such  appeal,  the  Board  shall 
be  deemed  to  be  reopening  the  exclusion 
or  deportation  proceeding  for  the  sole 
purpose  of  reviewing  the  asylum  or 
withholding  of  deportation  decision.  No 
other  aspect  of  the  exclusion  or 
deportation  proceeding  may  be 
reviewed  by  the  Board. 

§  208.4    Special  duties  toward  aliens  in 
custody  of  INS. 

When  an  alien  in  the  custody  of  the 
Service  requests  asylum  or  withholding 
of  deportation  or  expresses  fear  of 
persecution  or  harm  upon  return  to  his 
country  of  origin  or  to  agents  thereof, 
the  Ser.'ice  shall  make  available  the 
appropriate  application  forms  for 
asylum  or  withholding  of  deportation 
and  shall  provide  the  applicant  with  a 
list,  if  available,  of  persons  or  private 
agencies  that  can  assist  in  preparation 
of  the  application.  Such  alien  shall  not 
be  deported  or  excluded  before  a 
decision  is  rendered  on  his  initial 
asylum  or  withholding  of  deportation 
application. 

§  20S.5    Disclosure  to  third  psrtles. 

(a)  An  application  for  asylum  or 
withholding  of  deportation  shall  not  be 
disclosed,  except  as  permitted  by  this 
section,  without  the  written  consent  of 
the  applicant.  Nam.es  and  other 
identifying  details  shall  be  deleted  from 
copies  of  asylum  or  withholding  of 
deportation  decisions  maintained  in 
public  reading  rooms  under  §  103.9  of 
this  chapter. 

(b)  The  confidentiality  of  other 
records  kept  by  the  Service  (including 
G-32.'i.A  forms)  that  indicate  that  a 
specific  alien  has  applied  for  asylum  or 
withholding  of  deportation  shall  also  be 
protected  from  disclosure.  The  Service 
will  coordinate  with  the  Department  of 


Stale  to  ensure  that  the  confidentiality 
of  these  records  is  maintained  when 
they  are  transmitted  to  State 
Department  offices  in  other  countries. 

(c)  This  section  shall  not  apply  to  any 
disclosure  to: 

(1)  Any  United  States  Government 
official  or  contractor  having  a  need  to 
examine  information  in  cormection  with: 

(i)  Adjudication  of  the  asylum  or 
withholding  of  deportation  application; 

(ii)  The  defense  of  any  legal  action 
arising  from  the  adjudication  of  or 
failure  to  adjudicate  the  asybom  or 
withholding  of  deportation  application; 

(iii)  The  defense  of  any  legal  action  of 
which  the  asylum  or  withholding  of 
deportation  application  is  a  part;  or 

(iv)  Any  United  States  Government 
investigation  concerning  any  criminal  or 
civil  matter 

(2]  A  representative  of  the  United 
Nations  High  Commissioner  for 
Refugees  when  the  Attorney  General  or 
his  representative,  in  consultation  with 
the  Secretary  of  State  or  his 
representative,  determines  that 
examination  by  the  High  Commissioner 
is  appropriate;  or 

(3)  Any  Federal,  state,  or  local  court  of 
the  United  States  considering  any  legal 
action: 

(i)  Arising  from  the  adjudication  of  or 
failure  to  adjudicate  the  asylum  or 
withholding  of  deportation  apphcation; 
or 

(ii)  Arising  from  the  proceedings  of 
which  the  asylum  or  withholding  of 
deportation  apphcation  is  a  part. 

§  208.6     Interim  employment  authorization. 

(a)  The  Asylum  Officer  to  whom  an 
asylum  or  withholding  of  deportation 
case  is  referred  shall  authorize 
employment  for  applicants  who  are  not 
upder  detention  and  whose  applications 
he  determines  are  not  frivolous. 

(b)  Employment  authorization  shall  be 
for  a  period  of  time  necessary  for  the 
Asylum  Officer  to  decide  the  application 
and,  if  necessary,  for  final  adjudication 
of  any  administrative  or  judicial  review. 
If  the  application  is  denied  by  the 
Asylum  Officer,  the  employment 
authorization  shall  automatically 
terminate  thirty  days  after  the  denial  by 
an  Asylum  Officer  or  affirmation  of 
denial  by  appellate  authority. 

(c)  Upon  the  denied  applicant's 
request,  the  District  Director,  in  his 
discretion,  may  grant  further 
employment  authorization  pursuant  to  8 
CFR274a.l2(c)(12l. 

§  208.7     Limitations  on  travel  out&tde  the 
United  States. 

An  applicant  who  leaves  the  United 
Slates  pru-suant  to  advance  parole 
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granted  under  8  CFR  212.5(e)  shall  be 
deemed  to  have  abandoned  his 
application  under  this  section  if  he 
returns  to  the  country  of  claimed 
persecution. 

§  208.8    Interview  and  Procedure. 

(a)  For  each  non-frivolous  application 
for  asylum  or  withholding  of 
deportation,  an  interview  shall  be 
conducted  by  an  Asylum  Officer,  either 
at  the  time  of  application  or  at  a  later 
date  to  be  determined  by  the  Officer  in 
consultation  with  the  applicant.  The 
interview  shall  be  conducted  in  a 
nonadversarial  manner  and  out  of 
hearing  and  view  of  the  general  public. 
The  purpose  of  the  interview  shall  be  to 
elicit  all  relevant  and  useful  information 
bearing  on  the  applicant's  eligibility  for 
the  form  of  relief  sought.  The  applicant 
may  have  counbcl  or  a  representative 
present  and  may  submit  affidavits  of 
witnesses.  The  entire  interview  shall  be 
recorded  verbatim. 

(b)  The  Asylum  Officer  shall  have 
authority  to  administer  oaths,  present 
and  receive  evidence,  and  question  the 
applicant  and  any  witnesses,  if 
necessary. 

(c)  Upon  completion  of  the  interview, 
the  applicant  or  his  representative  shall 
have  an  opportunity  to  make  a 
statement  or  comment  on  the  evidence 
presented.  The  Asylum  Officer,  in  his 
discretion,  may  limit  the  length  of  such 
comments  or  statement  and  may  require 
their  submission  in  writing. 

(d)  Following  the  interview  the 
applicant  may  be  given  a  period  not  to 
exceed  30  days  to  submit  evidence  in 
support  of  his  application,  unless,  in  the 
discretion  of  the  Asylum  Officer,  a 
longer  period  is  required. 

(e)  The  application,  all  supporting 
information  provided  by  the  applicant, 
any  comments  submitted  by  the  Bureau 
of  Human  Rights  and  Humanitarian 
.Affairs  of  the  Department  of  State,  the 
Asylum  Policy  and  Review  Unit  of  the 
Department  of  Justice,  or  by  the  Service, 
the  verbatim  recording  of  any  interviews 
and,  if  there  is  an  appeal,  the  transcripts 
thereof,  and  any  other  information 
submitted  to  the  Asylum  Officer  shall 
comprise  the  record. 

(f)  Where  possible,  the  Asylum  Officer 
shall  give  expedited  consideration  to 
applications  of  aliens  detained  under  8 
CFR  Part  235  or  242. 

(  208.9    Failure  to  appear. 

The  unexcused  failure  of  an  applicant 
10  appear  for  a  scheduled  interview  may 
be  deemed  an  abandonment  of  the 
application.  Failure  to  appear  shall  be 
excused  if  the  notice  of  the  interview 
was  not  mailed  to  the  applicant's 
current  address  and  such  address  had 


been  provided  to  the  Office  of  Refugee, 
Asylum,  and  Parole  by  the  applicant 
prior  to  the  date  of  mailing  in 
accordance  with  8  U.S.C.  1305  and 
regulations  promulgated  thereunder, 
unless  the  Asylum  Officer  determines 
that  the  applicant  received  reasonable 
notice  of  the  interview. 

§208.10    Comments  from  the  Bureau  of 
Human  Rights  and  Humanitarian  Affairs. 

(a)  At  its  option,  the  Bureau  of  Human 
Rights  and  Humanitarian  Affairs 
(BHRHA)  of  the  Department  of  State 
may  comment  on  an  application  it 
receives  pursuant  to  §  208.3(a)  by 
providing  (1)  an  assessment  of  the 
accuracy  of  the  applicant's  assertions 
about  conditions  in  his  country  of 
nationality  or  habitual  residence  and  his 
own  experiences,  (2)  an  assessment  of 
his  likely  treatment  were  he  to  return  to 
his  country  of  nationality  or  habitual 
residence,  (3)  information  about  whether 
persons  who  are  similarly-situated  to 
the  applicant  ere  persecuted  in  his 
country  of  nationality  or  habitual 
residence  and  the  frequency  of  such 
persecution,  (4]  information  about 
whether  one  of  the  grounds  for  denial 
specified  in  §  208.13  may  apply,  or  (5) 
such  other  information  or  views  as  it 
deems  relevant  to  deciding  whether  to 
grant  or  deny  the  application. 

(b)  In  all  cases,  BHRHA  shall  respond 
within  45  days  of  receiving  a  completed 
application  by  either  (1)  providing 
comments,  (2)  requesting  additional  time 
in  which  to  comment,  or  (3)  indicating 
that  it  does  not  wish  to  comment.  If 
BHRHA  requests  additional  time  in 
which  to  provide  comments,  the  Asylum 
Officer  may  grant  BHRHA  up  to  30 
additional  days  when  this  is  necessary 
to  gather  information  pertinent  to  the 
application  or  may  proceed  without 
BHRHA's  comments.  Failure  to  receive 
BHRHA's  response  shall  not  preclude 
final  decision  by  the  Asylum  Officer  if 
at  least  60  days  have  elapsed  since 
mailing  the  completed  application  to 
BHRHA  or  if  the  Deputy  Attorney 
General  determines  that  an  expedited 
decision  is  necessary  or  appropriate. 

(c)  When  an  Asylum  Officer  receives 
an  application  from  an  alien  in  detention 
under  8  CFR  Part  235  or  242,  the  Officer 
shall  so  notify  BHRHA  and  request  an 
expedited  comment  on  the  application. 

(d)  Any  Department  of  State 
comments  provided  under  this  section 
shall  be  made  a  part  of  the  asylum 
record  unless  they  are  classified  under 
Executive  Order  12356,  3  CFR  Part  166 
(1982  Comp.).  Unless  the  comments  are 
classified,  the  Asylum  Officer  shall  give 
the  applicant  a  copy  of  such  comments 
and  provide  an  opportunity  for  the 


applicant  to  respond  prior  to  the 
issuance  of  an  adverse  decision. 

§  208. 11     Reliance  on  information  compiled 
by  other  sources.    | 

(a)  In  deciding  applications  for  asylum 
or  withholding  of  deportation,  the 
Asylum  Officer  may  rely  on  material 
provided  by  the  Asylum  Policy  and 
Review  Unit,  the  Office  of  Refugee, 
Asylum,  and  Parole,  the  District  Director 
having  jurisdiction  over  the  place  of  the 
applicant's  residence  or  the  port  of  entry 
from  which  the  applicant  seeks 
admission  to  the  United  States,  or  other 
sources.  Prior  to  the  issuance  of  an 
adverse  decision  made  in  reliance  upon 
such  material,  that  material  must  be 
identified  and  the  applicant  must  be 
provided  with  an  opportunity  to  inspect, 
explain,  and  rebut  the  material,  unless 
the  material  is  classified  under 
Executive  Order  No.  12356. 

(b)  Nothing  in  this  Part  shall  be 
construed  to  entitle  the  applicant  to 
conduct  discovery  directed  toward  the 
records,  officers,  agents,  or  employees  of 
the  Service,  the  Department  of  Justice, 
or  the  Department  of  State. 

§208.12    Establishing  refugee  status; 
burden  of  proof,     i 

(a)  The  burden  of  proof  is  on  the 
applicant  for  asylum  to  establish  by  a 
preponderance  of  the  evidence  that  he  is 
a  refugee  as  defined  in  section  101(a)(42) 
of  the  Act.  The  testimony  of  the 
applicant,  if  credible  in  light  of  general 
conditions  in  the  applicant's  country  of 
nationality  or  habitual  residence,  may 
be  sufficient  to  sustain  the  burden  of 
proof  without  corroboration. 

(b)  The  applicant  may  qualify  as  a 
refugee  either  because  he  has  suffered 
actual  past  persecution  or  because  he 
has  a  well-founded  fear  of  future 
persecution, 

(1)  Past  persecution. 

(i)  An  applicant  shall  be  found  to  be  a 
refugee  on  the  basis  of  past  persecution 
if  he  (A)  has  suffered  persecution  in  the 
past  in  his  country  of  nationality  or  last 
habitual  residence  on  account  of  race, 
religion,  nationality,  membership  in  a 
particular  social  group,  or  political 
opinion  and  (B)  is  unable  or  unwilling  to 
return  to  or  avail  himself  of  the 
protection  of  that  country  owing  to  such 
persecution. 

(ii)  If  the  Asylum  Officer  determines 
that  the  applicant  qualifies  as  a  refugee 
on  the  basis  of  past  persecution,  the 
Officer  shall  also  determine  whether  the 
applicant  has  a  well-founded  fear  of 
persecution  under  paragraph  (b)(2)  of 
this  section. 

(2)  Well-foundad  fear  of  persecution. 
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(i)  An  applicant  shall  be  found  to  be  a 
refugee  on  the  basis  of  having  a  well- 
founded  fear  of  persecution  if  (A)  he  has 
a  fear  of  persecution  in  his  country  of 
nationality  or  last  habitual  residence  on 
account  of  race,  religion,  nationality. 
membership  in  a  particular  social  group, 
or  political  opinion.  (B)  there  is  a 
reasonable  possibility  of  the  applicant 
actually  suffering  such  persecution  if  he 
were  to  return  to  that  country,  and  (C) 
he  is  unable  or  unwilling  to  return  to  or 
avail  himself  of  the  protection  of  that 
country  because  of  such  fear. 

(ii)  In  evaluating  whether  the 
applicant  has  sustained  his  burden  of 
proving  that  he  has  a  well-founded  fear 
of  persecution,  the  Asylum  Officer: 

(A]  Shall  not  require  the  applicant  to 
provide  evidence  that  he  would  be 
singled  out  individually  for  persecution 
if  he  establishes  that  there  is  a  pattern 
or  practice  in  his  country  of  nationality 
or  last  habitual  residence  of  persecution 
of  groups  or  categories  of  persons 
similarly  situated  to  the  applicant  on 
account  of  race,  religion,  nationality, 
membership  in  a  particular  social  group, 
or  political  opinion;  and 

(B)  Shall  give  due  consideration  to 
evidence  that  the  government  of  the 
applicant's  country  of  nationality  or 
habitual  residence  persecutes  its 
nationals  or  residents  if  they  leave  the 
country  without  authorization  or  seek 
asylum  in  another  country. 

(iii)  If  the  applicant  is  determined 
under  paragraph  (b)(1)  of  this  section  to 
have  suffered  past  persecution,  he  shall 
be  presumed  to  have  a  well-founded 
fear  of  persecution  unless  a 
preponderance  of  the  evidence 
establishes  that  since  the  time  the 
persecution  occurred  condiiions  in  the 
applicant's  country  of  nationality  or 
habitual  residence  have  changed  to  such 
an  extent  that  the  applicant  no  longer 
has  a  well-founded  fear  of  being 
persecuted  if  he  were  to  return. 

(c)  An  applicant  shall  not  qualify  as  a 
refugee  if  he  ordered,  incited,  assisted. 
or  otherwise  participated  in  the 
persecution  of  any  person  on  account  of 
race,  religion,  nationality,  membership 
in  a  particular  social  group,  or  political 
opinion.  If  the  evidence  raises  the 
possibility  that  the  applicant  engaged  in 
such  conduct,  he  shall  have  the  burden 
of  proving  by  a  preponderance  of  the 
evidence  that  he  did  not  so  act. 

§  208.13    Approval  or  denial  of  application. 

(a)  The  Asylum  Officer  shall  exercise 
discretion  to  grant  or  deny  asylum  to  an 
applicant  who  qualifies  as  a  refugee 
under  section  101(a)(42)  of  the  Act. 

(b)  If  the  evidence  raises  the 
possibility  that  one  or  more  of  the 
grounds  for  denial  of  asylum 


enumerated  in  paragraph  (c)  apply,  the 
applicant  shall  have  the  burden  of 
proving  by  a  preponderance  of  the 
evidence  that  such  grounds  do  not 
apply. 

(c)  Mandato.ry  denials:  An  application 
for  asylum  shall  be  denied  if: 

(1)  the  alien,  having  been  convicted 
by  a  final  judgment  of  a  particularly 
serious  crime,  constitutes  a  danger  to 
the  community: 

(2)  There  are  serious  reasons  for 
considering  that  the  alien  has  committed 
a  serious  non-political  crime  outside  the 
United  States  prior  to  arrival  in  the 
United  States: 

(3)  The  applicant  has  been  firmly 
resettled  withm  the  meaning  of  §  208.14; 
or 

(4)  There  are  reasonaole  grounds  for 
regarding  the  alien  as  a  danger  to  the 
security  of  the  United  States. 

(d)  Discretionary-  grants  or  denials.  (1) 
An  application  for  asylum  may 
otherwise  be  granted  or  denied  in  the 
exercise  of  discretion.  In  deciding 
whether  to  grant  or  deny  an  application, 
the  Asylum  Officer  shall  consider  as 
favoring  a  grant  of  asylum  such  factors 
as  the  applicant's  family  and  other  ties 
to  Lhe  United  States  and  the 
fundanientdliy  humanitarian  purposes  of 
asylum.  Accordingly,  maintaining  or 
facilitating  family  unity  should  be  given 
appropriate  consideration  in  deciding  all 
asylum  applications. 

(2)  .^n  application  may  be  denied  on 
the  ground  that  the  applicant  destroyed 
his  immigration  documents,  attempted 
to  use  fraudulent  documents  to  obtain 
lawful  status  in  the  United  States,  or 
otherwise  attempted  to  defraud  the  U.S. 
Government  especially  if  such  fraud 
was  committed  primarily  to  avoid 
normal  refugee  admissions  procedures 
available  to  the  applicant  and  was  not 
necessary  to  exit  the  country'  of 
persecution  or  temporary  transit. 
However,  an  application  shall  not  be 
denied  on  the  ground  that  the  applicant 
entered  or  attempted  to  enter  the  United 
States  without  inspection,  without 
documentation,  through  the  use  of 
fraudulent  documentation,  or  in  some 
other  unlawful  manner  if  the  applicant 
establishes  (i)  such  entry  or  attempted 
entry  was  necessary  because  the 
applicant  came  directly  from  a  country 
of  persecution  or  from  a  country  through 
which  it  was  necessary  to  briefly  transit 
on  his  route  of  flight,  and  (ii)  the 
applicant  presented  himself  to  U.S. 
immigration  authorities  promptly  after 
his  arrival  in  the  United  States. 

(3)  An  application  for  asylum  shall  be 
denied  in  the  exercise  of  discretion  if  the 
applicant  qualifies  for  refugee  status  on 
the  basis  of  past  persecution  under 

§  208.12(b)(1)  but  is  determined  not  to 


have  a  well-founded  fear  of  future 
persecution  under  §  208.12(b)(2).  unless 
the  Asylum  Officer  determines  that  the 
applicant  has  demonstrated  compelling 
reasons  for  being  unwilling  to  return  to 
his  country  of  nationality  or  last 
habitual  residence  arising  out  of  the 
severity  of  the  past  persecution;  if  the 
applicant  demonstrates  such  compelling 
reasons,  he  shall  be  granted  asylum  and 
permitted  to  remain  in  the  United  States. 

?  208.14     Definition  of  "Firm 
Resettlement". 

An  alien  is  considered  to  be  firmly 
resettled  if  he  was  offered  permanent 
resident  status,  citizenship,  or  some 
other  type  of  permanent  resettlement  by 
another  nation  and  he  accepted  that 
offer,  unless  he  establishes  to  the 
satisfaction  of  the  Asylum  Officer 
reviewing  the  case: 

(a)  That  his  entry  into  that  nation  was 
a  necessary  consequence  of  his  flight 
from  persecution,  that  he  remained  in 
that  nation  only  as  long  as  was 
necessary  to  arrange  onward  travel,  and 
that  he  did  not  establish  significant  ties 
in  that  nation,  or 

(b)  That  the  conditions  of  his 
residence  in  that  nation  were  so 
substantially  and  consciously  restricted 
by  the  authority  of  the  country  of  refuge 
that  he  was  not  in  fact  resettled.  In 
making  his  determination,  the  Asylum 
Officer  shall  consider  the  conditions 
under  which  other  residents  of  the 
country  live,  the  type  of  housing  made 
available  to  the  refugee,  whether 
permanent  or  temporary,  the  types  and 
extent  of  employmef^t  available  to  the 
refugee,  and  the  extc^nt  to  which  the 
refugee  received  permission  to  hold 
property  and  to  enjoy  other  rights  and 
privileges,  such  as  travel  docum.entation, 
education,  public  relief,  or 
naturalization,  ordinarily  available  to 
others  resident  in  the  country. 

§  206.15    Entitlement  to  withholding  of 
deportation. 

(a)  Consideration  of  application  for 
withholding  of  deportation.  If  the 
Asylum  Officer  denies  an  alien's 
application  for  asylum,  he  shall  also 
decide  whether  the  alien  is  entitled  to 
withholding  of  deportation  under  section 
243(h)  of  the  Act.  If  the  application  for 
asylum  is  granted,  no  decision  on 
withholding  of  deportation  will  be  made 
unless  and  until  the  grant  of  asylum  is 
later  revoked  or  terminated  and 
deportation  proceedings  are 
commenced. 

(b)  Eligibility  for  withholding  of 
deportation;  burden  of  proof  (1)  "The 
burden  of  proof  is  on  the  applicant  for 
withholding  of  deportation  to  establish 
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by  a  preponderance  of  the  evidence  that 
his  life  or  freedom  would  be  threatened 
in  the  proposed  country  of  deportation 
on  account  of  race,  reUgion.  nationality, 
membership  in  a  particular  social  group, 
or  poUtical  opinion.  The  testimony  of  the 
applicant  may  be  sufficient  to  sustain 
the  burden  of  proof  without 
corroboration. 

(2j(!)  The  applicant's  life  or  freedom 
shall  be  found  to  be  threatened  if  it  is 
more  likely  than  not  that  he  would  be 
persecuted  on  account  of  race,  religion, 
ndtionality,  membership  in  a  particular 
social  group,  or  political  opinion. 

(ii)  If  the  applicant  is  determined  to 
have  suffered  persecution  in  the  past  in 
the  proposed  country  of  deportation  on 
account  of  race,  religion,  nationality, 
me.^ibership  in  a  particular  social  group, 
or  political  opinion,  it  shall  be  presumed 
that  his  life  or  freedom  would  be 
threatened  on  return  to  that  country 
unless  a  preponderance  of  the  evidence 
establishes  that  conditions  in  the 
country  have  changed  since  the 
persecution  occurred  to  such  an  extent 
that  it  is  no  longer  more  likely  than  not 
that  the  applicant  would  be  persecuted 
there. 

(iii)  In  evaluating  whether  the 
applicant  has  sustained  the  burden  of 
proving  that  his  life  or  freedom  would  be 
threatened  in  a  particular  country  on 
account  of  race,  religion,  nationality, 
membership  in  a  particular  social  group, 
or  political  opinion,  the  Asylum  Officer: 

(A)  Shall  not  require  the  applicant  to 
provide  evidence  that  he  would  be 
singled  out  individually  for  persecution 
if  he  establishes  that  it  is  more  likely 
than  not  that  a  similarly-situated  person 
would  be  persecuted  in  the  country  of 
proposed  deportation  on  account  of 
race,  religion,  nationality,  membership 
in  a  particular  social  group,  or  political 
opinion: 

(B)  Shall  give  due  consideration  to 
evidence  that  the  government  of  the 
country  persecutes  its  nationals  or 
residents  if  they  leave  the  country 
Without  authorization  or  seek  asylum  in 
another  country. 

(c)  Approval  of  application.  (1) 
Subject  to  paragraph  (2)  below,  an 
application  for  withholding  of 
deportation  to  a  country  of  proposed 
deportation  shall  be  granted  if  the 
applicant's  eligibility  for  withholding  is 
established  pursuant  to  subsection  (b) 
above. 

(2)(!)  An  application  for  withholding 
of  deportation  shall  be  denied  if: 

(A)  The  alien  ordered,  incited, 
assisted,  or  otherwise  participated  in  the 
persecution  of  any  person  on  account  of 
race,  religion,  nationality,  membership 
in  a  particular  social  group,  or  political 
opinion; 


(B)  The  alien,  having  been  convicted 
by  a  final  judgment  of  a  particularly 
serious  crime,  constitutes  a  danger  to 
the  community  of  the  United  States; 

(C)  There  are  serious  reasons  for 
considering  that  the  alien  has  committed 
a  serious  nonpolitical  crime  outside  the 
United  States  prior  to  arrival  in  the 
United  States;  or 

(D)  There  are  reasonable  grounds  for 
regarding  the  alien  as  a  danger  to  the 
security  of  the  United  States. 

(ii)  The  applicant  shall  have  the 
burden  of  rebutting  by  a  preponderance 
of  the  evidence  any  evidence  that  raises 
the  possibility  that  he  is  ineligible  for 
withholding  of  deportation  under 
paragraph  (c)(2)(i)  of  this  section. 

(d)  In  the  event  that  asylum  is  denied 
solely  in  the  exercise  of  discretion, 
pursuant  to  §  208.13(d),  but  the  applicant 
is  subsequently  granted  withholding  of 
deportation  under  this  section,  thereby 
effectively  precluding  admission  of  the 
applicant's  spouse  or  minor  children 
following  to  join  him,  the  denial  of 
asylum  shall  be  reconsidered.  Factors  to 
be  so  considered  will  include  the 
reasons  for  the  denial  and  reasonable 
alternatives  available  to  the  applicant 
such  as  reunification  with  his  spouse  or 
minor  children  in  a  third  country. 

§  208.16    Decision. 

The  decision  of  the  Asylum  Officer  to 
grant  or  deny  asylum  or  withholding  of 
deportation  shall  be  communicated  in 
writing  to  the  applicant,  the  District 
Director  having  jurisdiction  over  the 
place  of  the  applicant's  residence  or 
over  the  port  of  entry  from  which  he 
sought  admission  to  the  United  States, 
the  Assistant  Commissioner,  Refugee, 
Asylum,  and  Parole,  and  the  Asylum 
Policy  and  Review  Unit  of  the 
Department  of  Justice.  An  adverse 
decision  will  state  why  asylum  or 
withholding  of  deportation  was  denied 
and  will  contain  an  assessment  of  the 
applicant's  credibility. 

§  208.17    Review  of  decisions  and  appeal. 

(a)  The  Assistant  Commissioner, 
Office  of  Refugee,  Asylum,  and  Parole, 
shall  have  authority  to  review  decisions 
by  Asylum  Officers,  before  they  become 
effective,  in  any  cases  he  shall 
designate.  The  Office  of  the  Deputy 
Attorney  General,  assisted  by  the 
Asylum  Policy  and  Review  Unit,  shall 
have  authority  to  review  decisions  by 
Asylum  Officers,  before  they  become 
effective,  in  any  cases  designated 
pursuant  to  28  CFR  0.15(f)(3).  There  shall 
be  no  right  of  appeal  to  the  Office  of 
Refugee,  Asylum,  and  Parole,  to  the 
Office  of  the  Deputy  Attorney  General, 
or  to  the  Asylum  Policy  and  Review 
Unit,  and  parties  shall  have  no  right  to 


appear  before  such  offices  in  the  course 
of  such  review. 

(b)  The  decisions  of  Asylum  Officers 
shall  be  binding  upon  Immigration 
Judges  in  exclusion  and  deportation 
cases  in  which  an  applicant  raises  a 
claim  of  asylum  or  withholding  of 
deportation  as  a  bar  to  exclusion  or 
deportation.  In  such  a  case,  the 
Immigration  Judge  shall  incorporate  the 
Asylum  Officer's  decision  into  the 
exclusion  or  deportation  decision. 

(c)  Except  as  provided  in  §  208.3  (c) 
and  (e)  and  in  §  253.1(0  of  this  chapter, 
appeals  from  asylum  or  withholding  of 
deportation  decisions  may  be  taken  only 
after  such  decisions  have  been 
incorporated  into  an  exclusion  or 
deportation  decision  by  an  Immigration 
Judge  and  exclusion  or  deportation  has 
been  ordered.  The  Notice  of  Appeal 
(Form  I-290(a))  shall  be  submitted  to  the 
Office  of  the  Immigration  Judge  where 
the  exclusion  or  deportation  decision 
was  rendered,  as  provided  in  8  CFR  3.36. 
Upon  receipt  of  the  Notice  of  Appeal, 
the  record  of  the  asylum  or  withholding 
of  deportation  proceeding  shall  be 
incorporated  into  the  record  of  the 
exclusion  or  deportation  proceeding  by 
the  Office  of  the  Immigration  Judge  and 
forwarded  to  the  Board  of  Immigration 
Appeals  for  review. 

§  208.18    Motion  to  reopen  or  reconsider. 

(a)  With  the  Di^ricl  Director.  (1)  An 
asylum  or  withholding  of  deportation 
proceeding  may  be  reopened  or  a 
decision  from  such  a  proceeding 
reconsidered  for  proper  cause  upon 
motion.  The  motion  shall  state  new  facts 
to  be  proved  or  errors  in  the  original 
decision  and  shall  be  supported  by 
affidavits  or  other  evidentiary  material 
that  establishes  those  facts  or 
demonstrates  those  errors  and  makes  a 
prima  facie  showing  of  eligibility  for 
asylum  or  withholding  of  deportation, 
(2)  Except  as  provided  by  paragraphs 
(b).  (d),  and  (e)  of  this  section,  a  motion 
to  reopen  or  reconsider  shall  be  filed 
with  the  District  Director  having 
jurisdiction  over  the  location  at  which 
the  original  determination  was  made, 
who  shall  immediately  forward  the 
motion  to  an  Asylum  Officer  with 
jurisdiction  in  his  district.  The  Asylum 
Officer  shall  grant  the  motion  only  if  the 
evidence  offered  is  material  and  was  not 
available  or  could  not  have  been 
discovered  or  presented  at  the  original 
proceeding  and  the  applicant  has  made 
a  prima  facie  showing  of  eligibility  for 
asylum  or  withholding  of  deportation. 

(b)  Motions  pending  completion  of 
exclusion  or  deportation  proceedings.  If 
exclusion  or  deportation  proceedings 
have  been  commenced  against  a  person. 
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any  motion  to  reopen  an  original  asylum 
or  withholding  of  deportation 
proceeding  or  to  reconsider  the  decision 
in  such  an  original  proceeding  shall  be 
filed  with  the  Office  of  the  Immigration 
Judge.  That  Office  shall  refer  such 
motion  to  an  Asylum  Officer  who  shall 
immediately  determine  whether  to  grant 
the  motion  pursuant  to  subsection  (a) 
above.  If  the  motion  is  granted,  the 
Asylum  Officer  shall  so  notify  the 
Immigration  judge  with  administrative 
control  over  the  exclusion  or 
deportation  proceeding,  who  shall 
render  no  final  decision  in  that 
proceeding  until  a  decision  on  the  merits 
of  the  asylum  or  withholding  of 
deportation  claim  has  been  rendered  by 
the  Asylum  Officer  and  returned  to  the 
Immigration  Judge  together  with  the 
record.  If  the  motion  is  not  granted,  the 
Asylum  Officer  shall  so  notify  the 
Immigration  Judge  who  shall  conclude 
the  exclusion  or  deportation 
proceedings. 

(c)  Motions  after  completion  of 
exclusion  or  deportation  proceedings.  If 
exclusion  or  deportation  proceedings 
before  an  Immigration  Judge  have  been 
completed  and  a  final  exclusion  or 
deportation  order  has  been  entered, 
pursuant  to  8  CFR  3  37,  any  motion  to 
reopen  an  original  asylum  or 
withholding  of  deportation  proceeding 
or  to  reconsider  the  decision  in  such  an 
original  proceeding  shall  be  filed  with 
the  District  Director  charged  with 
executing  the  order,  who  shall 
immediately  forward  the  motion  to  an 
Asylum  Officer  with  jurisdiction  in  his 
district.  The  .-Asylum  Officer  shall 
immediately  determine  whether  to  grant 
the  motion  pursuant  to  paragraph  (a)  of 
this  section.  If  the  motion  is  granted,  the 
Asylum  Officer  shall  so  notify  the 
District  Director  who  shall  stay 
execution  of  the  exclusion  or 
deportation  order  until  a  decision  on  the 
merits  of  the  asylum  or  withholding  of 
deportation  claim  has  been  rendered  by 
the  Asylum  Officer.  If  asylum  or 
withholding  of  deportation  is  granted, 
the  Asylum  Officer  shall  so  notify  the 
District  Director  who  shall  file  a  motion 
with  the  Immigration  Judge  to  reopen  the 
exclusion  or  deportation  proceeding  and 
to  vacate  or  amend  the  original  order  as 
appropriate.  If  the  motion  is  not  granted, 
or  if  asylum  and  withholding  of 
deportation  are  denied,  the  .Asylum 
Officer  shall  so  notify  the  District 
Director  who  may  then  execute  the 
exclusion  or  deportation  order,  unless 
an  appeal  of  the  asylum  or  withholding 
of  deportation  decision  is  taken  to  the 
Board  of  Immigration  Appeals  pursuant 
to  §  208.3(c). 


(d)  Motions  in  the  course  of  on  appeal 
to  BIA.  If  an  exclusion  or  deportation 
order  has  been  appealed  to  the  Board  of 
Immigration  Appeals,  a  motion  to 
reopen  an  original  asylum  or 
withholding  of  deportation  proceeding 
or  to  reconsider  the  decision  in  such  an 
original  proceeding  shall  be  filed  with 
the  Board,  which  shall  immediately 
determine  whether  to  grant  such  motion 
pursuant  to  the  standard  set  forth  in 
paragraph  (a)  of  this  section.  If  the 
motion  is  granted,  the  Board  shall  refer 
the  case  to  the  Assistant  Commissioner. 
Office  of  Refugee,  Asylum,  and  Parole. 
who  shall  assign  it  in  turn  to  an  Asylum 
Officer.  If  the  Board  so  refers  the  case 
upon  granting  the  motion,  it  shall  render 
no  final  decision  on  the  appeal  until  a 
decision  on  the  merits  of  the  asylum  or 
withholding  of  deportation  claim  has 
been  rendered  by  the  Asylum  Officer 
and  returned  to  the  Board  for  review  in 
conjunction  with  its  review  of  the 
exclusion  or  deportation  order. 

(e)  Motions  after  exclusion  or 
deportation  is  affirmed  by  BIA.  If  an 
exclusion  or  deportation  order  has  been 
affirmed  by  the  Board  of  Immigration 
Appeals,  any  motion  to  reopen  an 
original  asylum  or  withholdi.ag  of 
deportation  proceeding  or  to  reconsider 
the  decision  in  such  an  original 
proceeding  shall  be  filed  with  the  Board, 
which  shall  immediately  determine 
whether  to  grant  such  motion  pursuant 
to  the  standard  set  forth  in  paragraph  (a) 
of  this  section.  If  the  motion  is  granted, 
the  Board  shall  reopen  the  appeal  before 
it  and  shall  notify  the  District  Director 
charged  w  ith  executing  the  exclusion  or 
deportation  order,  who  shall  stay  the 
execution  of  the  order  ujitil  a  decision 
on  the  merits  of  the  asylum  or 
withholding  of  deportation  claim  has 
been  reached.  The  Board  shall  then  refer 
the  case  to  the  Assistant  Commissioner, 
Office  of  Refugee.  Asylum,  and  Parole, 
who  shall  assign  it  to  an  Asylum  Officer, 
The  appeal  so  reopened  by  the  Board 
shall  remain  before  it  until  a  decision  on 
the  merits  of  the  asylum  or  withholding 
of  deportation  claim  has  been  rendered 
by  the  Asylum  Officer  and  that  decision, 
together  with  the  record,  has  been 
returned  to  the  Board  for  review. 

(f]  When  considering  a  motion  to 
reopen  or  reconsider,  an  Asylum  Officer, 
in  his  discretion,  may  grant  the 
applicant  an  interview. 

§208.19    Approval  and  employment 
authorization. 

When  an  alien's  application  for 
asylum  is  granted,  he  is  granted  asylum 
status  for  an  indefinite  period. 
Employment  authorization  is 
automatically  granted  or  continued  for 


persons  granted  asylum  or  withholding 
of  deportation. 

§  208.20     Admission  of  cwytee's  spouse 
and  children. 

(sj  El'.gibility.  A  spouse,  as  defined  m 
section  101(a)135)  of  the  Act,  or  child,  as 
defined  in  section  101(b)(1)  (A),  (B),  (C), 
(D),  or  (E)  of  tjie  Act,  may  also  be 
granted  asylum  if  accom.panying  or 
following  to  join  the  principal  alien, 
unless  it  is  determined  that  (1)  the 
spouse  or  child  ordered,  incited, 
assisted,  or  otherwise  participated  in  the 
persecution  of  any  persons  on  account 
of  race,  religion,  nationality, 
membership  in  a  particular  social  group, 
or  political  opinion:  (2)  the  spouse  or 
child,  having  been  convicted  by  a  final 
judgment  of  a  particularly  serious  crime 
in  the  United  States,  constitutes  a 
danger  to  the  community  of  the  United 
States;  (3)  there  are  serious  reasons  fur 
considering  that  the  spouse  or  child  has 
committed  a  serious,  non-political  crime 
outside  the  United  States;  or  (4)  there 
are  reasonable  grounds  for  regarding  the 
spouse  or  child  a  danger  to  the  security 
of  the  United  States. 

(b)  Relationship.  The  relationship  of 
spouse  and  child  as  defined  in  section 
101(b)(1)  of  the  Act  must  have  existed  at 
the  time  the  principal  alien's  asylum 
application  was  approved,  except  for 
children  born  to  or  legally  adopted  by 
the  principal  alien  and  spouse  after 
approval  of  the  principal  alien's  asylum 
application. 

(c)  Spouse  or  child  in  the  United 
States.  When  a  spouse  or  child  of  an 
alien  granted  asylum  is  in  the  United 
States  but  was  not  included  in  the 
principal  alien's  application,  the 
principal  alien  may  request  asylum  for 
the  spouse  or  child  by  filing  Form  1-730 
with  the  District  Director  having 
jurisdiction  over  his  place  of  residence, 
regardless  of  the  status  of  that  spouse  or 
child  in  the  United  States. 

(d)  Spouse  or  child  outside  the  United 
States.  When  a  spouse  or  child  of  an 
alien  granted  asylum  is  outside  the 
United  States,  the  alien  may  request 
asylum  for  the  spouse  or  child  by  filing 
form  1-730  with  the  District  Director, 
setting  forth  the  full  name,  relationship, 
date  and  place  of  birth,  and  current 
location  of  each  such  person.  Upon 
approval  of  the  request,  the  District 
Director  shall  notify  the  Department  of 
State,  which  will  send  an  authorization 
cable  to  the  American  Embassy  or 
Consulate  having  jurisdiction  over  the 
area  in  which  the  asylee's  spouse  or 
children  are  located. 

(e)  Denial.  If  the  spouse  or  child  is 
found  to  be  ineligible  for  the  status 
accorded  under  section  208(c)  of  the  Act. 
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a  written  notice  explaining  the  basis  for 
denial  shall  be  foi^arded  to  the 
principal  asylee.  No  appeal  shall  lie 
from  this  decision. 

(f]  Burden  of  proof.  To  establish  the 
claim  of  relationship  of  spouse  or  child 
as  defined  in  section  101(b)(1)  of  the 
Act,  evidence  must  be  submitted  with 
the  request  as  set  forth  in  Part  204  of  this 
chapter.  Where  possible  this  will  consist 
of  the  documents  specified  in  8  CFR 
204.2(c)  (2)  and  (3).  The  burden  of  proof 
is  on  the  principal  alien  to  establish  by  a 
preponderance  of  the  evidence  that  any 
person  on  whose  behalf  he  is  making  a 
request  under  this  section  is  an  eligible 
spouse  or  child. 

(g)  Duration.  The  spouse  or  child 
qualifying  under  section  208(c)  of  the 
Act  shall  be  granted  asylum  for  an 
indefmite  period  unless  the  principal's 
status  is  re\oked. 

§  208.21     Effect  on  deportation 
proceedings. 

(d)  An  alien  who  has  been  granted 
asylum  may  not  be  e.xcluded  or 
deported  unless  his  asylum  status  is 
revoked  pursuant  to  §  208.23.  An  alien  in 
exclusion  or  deportation  proceedings 
who  is  granted  withholding  of 
deportation  may  not  be  deported  to  the 
country  as  to  which  his  deportation  is 
ordered  withh<;ld  unless  withholding  of 
deportation  is  revoked  pursuant  to 
§  208.23. 

(b)  When  an  alien's  asylum  status  or 
v;ithholding  of  deportation  is  terminated 
under  this  chapter,  he  shall  be  placed  in 
deportation  proceedings.  Deportation 
proceedings  may  be  conducted 
concurrently  with  a  revocation  hearing 
scheduled  under  §  208.23. 

§  208.22    Restoration  of  status. 

."^n  alien  who  was  m.aintaining  his 
nonimm.igrant  status  at  the  time  of  filing 
an  application  for  asylum  or  withholding 
of  deportation  shall  continue  or  be 
restored  to  that  status,  if  it  has  not 
expired,  notwithstanding  the  denial  of 
asylum  or  withholding  of  deportation. 

§  208.23     Revocation  of  asylum  or 
Withholding  of  deportation. 

(a)  Upon  motion  by  the  Assistant 
Commissioner,  Office  of  Refugee, 
Asylum,  and  Parole,  and  following  a 
hearing  before  an  Asylum  Officer,  the 
grant  to  an  alien  of  asylum  may  be 
revoked  if,  by  a  preponderance  of  the 
evidence,  the  Service  establishes  that: 

(1)  The  alien  is  no  longer  a  refugee 
due  to  a  change  of  conditions  in  the 
alien's  country  of  nationality  or  habitual 
residence; 

(2)  There  is  a  clear  showing  of  fraud  in 
the  alien's  application  such  that  he  was 


not  eligible  for  asylum  at  the  time  it  was 
granted;  or 

(3)  The  alien  has  committed  any  act 
that  would  have  been  grounds  for  denial 
of  asylum  under  section  208,13(c). 

(b)  Upon  motion  by  the  Assistant 
Commissioner.  Office  of  Refugee, 
Asylum,  and  Parole,  and  following  a 
hearing  before  an  Asylum  Officer,  the 
grant  to  an  alien  of  withholding  of 
deportation  may  be  revoked  if,  by  clear 
and  convincing  evidence,  the  Ser\'ice 
establishes  that: 

(1)  The  alien  is  no  longer  entitled  to 
withholding  of  deportation  due  to  a 
change  of  conditions  in  the  country  to 
which  deportation  was  withheld; 

(2)  There  is  a  clear  showing  of  fraud  in 
the  alien's  application  such  that  he  was 
not  eligible  for  withholding  of 
deportation  at  the  time  it  was  granted; 

(3)  The  alien  has  committed  any  other 
act  that  would  have  been  grounds  for 
denial  of  withholding  of  deportation 
under  §  208.15(c)(2). 

(c)  Upon  motion  by  the  Assistant 
Commissioner  to  revoke  asylum  status 
or  withholding  of  deportation,  the  alien 
shall  be  given  notice  of  intent  to  revoke, 
with  the  reason  therefore,  at  least  thirty 
days  before  the  hearing  by  the  Asylum 
Officer.  The  alien  shall  be  provided  the 
opportunitj'  to  present  evidence  tending 
to  show  that  he  is  still  eligible  for 
asylum  or  withholding  of  deportation.  If 
the  Asylum  Officer  determines  that  the 
alien  is  no  longer  eligible  for  asylum  or 
withholding  of  deportation,  the  alien 
shall  be  given  written  notice  that  asylum 
status  or  widiholding  of  deportation 
along  with  employment  authorization 
are  revoked. 

(d)  The  termination  of  asylum  status 
for  a  person  who  was  the  principal 
applicant  shall  result  in  termination  of 
the  asylum  status  of  a  spouse  or 
children  whose  status  was  based  on  the 
asylum  application  of  the  principal. 

(e)  The  Office  of  the  Deputy  Attorney 
General,  assisted  by  the  Asylum  Policy 
and  Review  Unit,  shall  have  authority  to 
review  decisions  to  revoke  asylum  or 
withholding  of  deportation,  before  they 
become  effective,  in  any  cases 
designated  pursuant  to  28  CFR  0.15(f)(3). 
There  shall  be  no  right  of  appeal  to  the 
Office  of  the  Deputy  Attorney  General 
or  to  the  Asylum  Policy  and  Review  Unit 
and  parties  shall  have  no  right  to  appear 
before  such  offices  in  the  course  of  such 
review. 

PART  236— I  AMENDED) 

3.  The  authority  citation  for  Part  236  is 
revised  to  read  as  follows: 

Authority:  8  U.S.C.  1103. 1182, 1224, 1225, 
1226,  1362. 


UM  I 


4.  In  PART  23G,  EXCLUSION  OF 
ALIENS,  §  236.3  is  revised  to  read  as 
follows:  j 

§  236.3    Applications  for  asylum  or 
withholding  of  deportation. 

(a)  If  an  alien  expresses  fear  of 
persecution  or  harm  upon  return  to  his 
country  of  origin  or  to  a  country  to 
which  he  may  be  deported  after 
exclusion  from  the  IJnited  States 
pursuant  to  Part  237  of  this  chapter,  the 
Imm.igration  Judge  shall  (1)  advise  the 
alien  that  he  may  apply  for  asylum  in 
the  United  States  or  withholding  of 
deportation  to  that  other  country,  and 
(2)  make  available  the  appropriate 
application  forms. 

(b)  An  application  for  asylum  or 
withholding  of  deportation  must  be  filed 
with  the  Office  of  the  Immigration  Judge, 
pursuant  to  §  208.3(b)  of  this  chapter. 

(c)  Applications  for  asylum  or 
withholding  of  deportation  so  filed  will 
be  decided  by  an  Asylum  Officer 
pursuant  to  Part  208  of  this  chapter. 

PART  242— {AMENDED! 

5.  The  authority  citation  of  Part  242  is 
revised  to  read  as  follows: 

Authority:  8  U.S.C.  1103, 1252, 1254, 1362. 

6.  In  PART  242,  PROCEEDINGS  TO 
DETERMINE  DEPORTABILITY  OF 
ALIENS  IN  THE  UNITED  STATES: 
APPREHENSION,  CUSTODY. 
HEARING  AND  APPEAL,  §  242.17  (c).  is 
revised  to  read  as  follows: 

§  242.17    [Amended] 


(c)  Applications  far  asylum  or 
withholding  of  deportation.  (1)  The 
Immigration  Judge  shall  notify  the 
respondent  that  if  he  is  finally  ordered 
deported  his  deportation  will  in  the  first 
instance  be  directed  pursuant  to  section 
243(a)  of  the  Act  to  the  country 
designated  by  the  respondent  and  shall 
afford  him  an  opportunity  then  and 
there  to  make  such  designation.  The 
Immigration  Judge  shall  then  specify  and 
state  for  the  record  the  country,  or 
countries  in  the  alternative,  to  which 
respondent's  deportation  will  be 
directed  pursuant  to  section  243(a)  of  the 
Act  if  the  country  of  his  designation  will 
not  accept  him  into  its  territory,  or  fails 
to  furnish  timely  notice  of  acceptance,  or 
if  the  respondent  declines  to  designate  a 
country. 

(2)  If  the  alien  expresses  fear  of 
persecution  or  harm  in  any  of  the 
countries  to  which  he  might  be  deported 
pursuant  to  paragraph  (1)  of  this  section, 
the  Immigration  Judge  shall  (i)  advise 
the  alien  that  he  may  apply  for  asylum 
in  the  United  States  or  withholding  of 
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deportation  to  those  countries,  and  (ii) 
make  available  the  appropriate  forms. 

(3)  An  application  for  asylum  or 
withholding  of  deportation  must  be  filed 
with  the  Office  of  the  Immigration  judge, 
pursuant  to  §  208.3(b]  of  this  chapter. 

(4)  Applications  for  asylum  or 
withholding  of  deportation  so  filed  will 
be  decided  by  an  Asylum  Officer 
pursuant  to  Part  208  of  this  chapter. 

PART  253— {AMENDED] 

7.  The  authority  citation  for  Part  253  is 
revised  to  read  as  follows: 

Authority:  8  L'.S.C.  1103  1182.  1282, 1283. 
12S5. 

8.  In  PART  253,  PAROLE  OF  ALIEN 
CREWMAN,  §  253.1(0  is  revised  to  read 
as  follows: 

§253.1     (Amended] 

***** 

(f)  Crewman,  stowoway,  or  alien 
temporarily  excluded  under  section 
235[cj  alleging  persecution.  Any  alien 
crewman,  stowaway,  or  alien 
temporarily  e.xcluded  under  section 
235(c)  of  the  Act  who  alleges  that  he 
cannot  return  to  his  country  of 
nationality  or  habitual  residence  (if  not 
a  national  of  any  countrj')  because  of 
fear  of  persecution  in  that  country  on 
account  of  race,  religion,  nationality, 
membership  in  a  particular  social  group. 
or  political  opinion,  is  eligible  to  apply 
for  asylum  or  withholding  of  deportation 
under  Part  2G8  of  this  chapter.  If  the 
alien  is  on  a  vessel  or  other  conveyance 
and  makes  such  fear  known  to  an 
immigration  inspector  or  other  official 
making  an  examination  on  the 
conveyance,  he  shall  be  promptly 
removed  from  the  conveyance  in 
accordance  with  §  233.1  of  this  chapter. 
If  the  alien  makes  his  fear  known  to  an 
official  while  off  such  convevance.  he 
shall  not  be  returned  to  the  conveyance 
but  shall  be  retained  in  or  transferred  to 
the  custody  of  the  Service.  In  either 
case,  the  alien  shall  be  provided  the 
appropriate  application  forms  and  such 
other  information  as  is  required  by 
§  208.4  of  this  chapter  and  may  then 
have  ten  (lO)  days  within  which  to  file 
an  application  for  such  relief  with  the 
District  Director  having  jurisdiction  over 
the  port  of  entry  from  which  the 
applicant  seeks  entry  into  the  United 
Slates.  The  District  Director,  pursuant  to 
§  208.3(a)  of  this  chapter,  shall 
immediately  forward  any  such 
application  to  an  Asylum  Officer  with 
jurisdiction  over  his  district.  Pending 
adjudication  of  the  application  by  the 
Asylum  Officer,  the  applicant  shall  be 
detained  by  the  Service,  or  paroled  into 
the  custody  of  the  ship's  agent  or 
otherwise  paroled  in  accordance  with 


I  212.5  of  this  chapter  and  shall  not  be 
excluded  or  deported  before  a  decision 
is  rendered  by  the  Asylum  Officer  on  his 
asylum  application.  A  decision  denying 
asylum  to  an  alien  crewman  or 
stowaway,  but  not  an  alien  temporarily 
excluded  under  section  235(cl.  may  be 
appealed  directly  to  the  Board  of 
Immigration  Appeals,  Such  appeal  must 
be  filed  within  ten  (10)  days  of  the 
Asylum  Officer's  decision  by  filing  a 
notice  of  appeal  on  Form  I-290.'\  with 
the  District  Diiector,  who  shall 
immediately  forward  the  notice  to  the 
Asylum  Officer.  The  .A.sylum  Officer 
shall  transmit  the  notice  of  appeal,  his 
decision,  and  the  record  on  which  that 
decision  was  based,  to  the  Boa'd  of 
Immigration  .A.ppeals.  The  filing  of  a 
notice  of  appeal  shall  stay  the  exclusion 
or  deportation  of  the  applicant  pending 
decision  on  the  appeal  by  the  Board. 
***** 

Dated:  August  21,  1987. 
.\mold  1.  Bums. 

Acting  Attorney  General. 

[FR  Doc.  87-19682  Filed  8-27-87;  8:45  am) 

BILLING  COOe   4410-10-M 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9CFR  Part  92 

(Docket  No.  87-006) 

Cattle  From  Canada 

agency:  .Animal  and  Plant  Health 

Inspection  Service,  USD.A. 
action:  Proposed  rule. 

summary:  We  are  proposing  to  amend 
the  regulations  concerning  the 
importation  into  the  United  States  of 
cattle  from  Canada  by  designating 
Yukon  Territory  and  Northv.est 
Territories  as  brucellosis  certified  free 
territories.  The  adoption  of  this  proposal 
would  relieve  restrictions  on  the 
importation  of  certain  cattle  from 
Canada  since  we  have  determined  that 
all  provinces  and  territories  of  Canada 
are  free  of  brucellosis. 
DATE:  Consideration  will  be  given  only 
to  comments  postmarked  or  received  on 
or  before  October  27,  1987. 
ADDRESS:  Send  an  original  and  two 
copies  of  written  comments  to  Steven  B. 
Farbman,  Assistant  Director,  Regulatory 
Coordination,  APHIS,  USDA,  Room  728. 
Federal  Building.  6505  Belcrest  Road. 
Hyattsville.  MD" 20782.  Please  state  that 
your  comments  refer  to  Docket  Number 
87-006.  Comments  received  may  be 
inspected  in  Room  728  of  the  Federal 


Bu.lding  between  8:00  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Richard  Bowen,  Senior  Staff 
Veterinarian,  Import-Export  and 
Emergency  Planning  Staff  'VS,  APHIS, 
USDA.  Room  810,  Federal  Buildmg.  6505 
Belcrest  Road,  Hyattsville,  MD  20782, 
301^36-8695. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  Part  92 
(referred  to  below  as  the  regulations), 
regulate  the  importation  into  the  United 
States  of  specified  animals  and  animal 
products  in  order  to  prevent  the 
introduction  into  the  United  States  of 
various  diseases.  Section  92.20(c)  of  the 
regulations  states  that  cattle  from 
Canada  six  months  of  age  or  older, 
except  steers  and  all  cattle  for 
immediate  slaughter,  may  be  imported 
only  if  they  are  accompanied  by  a 
brucellosis  test  certificate  or  brucellosis 
vaccination  certificate. 

To  qualify  for  a  brucellosis  test 
certificate  or  brucellosis  vaccination 
certificate,  cattle  from  Canada  must 
meet  one  of  the  alternate  sets  of 
requirements  set  forth  in  §  92.20(c)  of  the 
regulations.  One  alternative  allows 
cattle  to  qualify  for  a  brucellosis  test 
certificate  if  they  originated  from 
brucellosis  certified  free  provinces  of 
Canada  (knovm  in  Canada  as  a 
brucellosis  accredited  free  province  or 
territory),  if  they  have  been  tested  for 
brucellosis  with  negative  results  within 
30  days  before  their  date  of  entry  and  if 
they  had  originated  from  a  herd  that  had 
been  maintained  as  a  herd  unit  for  at 
least  one  year  before  their  exportation. 

Under  Canadian  law.  as  a  condition 
to  maintain  status  as  a  brucellosis 
accredited  free  province  or  territory, 
dairy  herds  in  the  province  or  territory 
must  be  subjected  to  a  minimum  of  three 
milk  ring  tests  for  brucellosis  each  year. 
Also,  nondairy  herds  must  have  had  a 
rate  of  at  least  5  percent  market  cattle 
tests  conducted  each  year  or  a  complete 
herd  test  at  the  end  of  each  3-year 
period.  Further,  cattle  for  breeding 
purposes  originating  from  provinces  or 
territories  of  Canada,  other  than  those 
that  are  brucellosis  accredited  free,  must 
comply  with  testing  requirements  for 
movement  into  the  brucellosis 
accredited  free  provinces  and  territories. 

Our  proposal  would  add  Yukon 
Territory  and  Northwest  Territories  to 
the  regulations  as  brucellosis  certified 
free.  Nevertheless,  since  these  are 
territories  and  not  provinces,  we  cannot 
add  them  to  the  list  of  brucellosis 
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certified  free  provinces  cif  Canada. 
Therefore,  we  are  proposing  to  revise 
the  definition  heading  of  "Brucellosis 
certified  free  provinces  of  Canada"  to 
read  "Brucellosis  certified  free 
pro\inces  and  territories  of  Canada." 
We  are  also  proposing  to  eliminate 
nonsubstantn  e  language  from  the 
definition. 

The  regulations  in  §  92.20(cj  state  that 
under  certain  conditions  cattle  from 
Canada  may  qualify  for  a  brucellosis 
test  certificate  if  thpy  originate  from 
brucellosis  certified  free  provinces  of 
Canada.  Because  we  are  proposing  to 
add  terri'orifls  as  brucellosis  certified 
free,  cattle  from  Canada  may  qualify  for 
a  brucellosis  test  certificate,  if  they 
originate  from  brucellosis  certified  free 
provinces  or  territories  of  Canada. 
Therefore,  we  are  also  proposing  to 
revise  §  92.20(0)  by  changing  brucellosis 
certified  free  provinces  to  brucellosis 
certified  free  provinces  and  territories 
wherever  it  appears.  If  this  proposal  is 
adopted  as  a  final  rule,  all  of  Canada 
will  be  designated  as  brucellosis 
certified  free. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  proposed  rule 
would  have  an  effect  on  the  economy  of 
less  than  SlOO  million;  would  not  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  and 
would  not  cause  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
niaikets. 

We  are  proposing  to  recognize  all 
provinces  and  territories  of  Canada  as 
brucellosis  certified  free.  We  anticipate 
that  if  the  proposed  rule  is  adopted, 
there  will  be  no  significant  change  in  the 
number  of  cattle  imported  into  the 
United  States  from  Canada  and  that 
there  will  be  no  significant  change  with 
respect  to  the  cost  of  importing  cattle 
into  the  United  States  from  Canada. 
This  amendm.ent  would  directly  affect 
very  few,  if  any,  cattlemen  since  the 
cattle  population  in  Yukon  Territories 
and  Northwest  Territories  is  small,  and 
few  cattle  are  expected  to  the  United 
States  from  those  territories. 

Under  ttiese  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 


determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et. 
seq.]. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (See  7  CFR  Part  3015.  Subpart 
V.) 

List  of  Subjects  in  9  CFR  Part  92 

Animal  diseases.  Canada,  Imports, 
Livestock  and  livestock  products, 
Mexico.  Poultry  and  poultry  products. 
Quarantine,  Transportation.  Wildlife. 

PART  92— IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMALS  AND  POULTRY 
PRODUCTS:  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

Accordingly,  9  CFR  Part  92  would  be 
amended  as  follows: 

1.  The  authority  citation  for  Part  92 
would  continue  to  read  as  follows: 

Authority:  7  US.C.  1622;  19  U.S.C.  1306;  21 
U.S.C.  102-105,  111.  134a.  134b.  134c.  134d. 
134f.  and  135;  7  CFR  2.17.  2.51.  and  371.2(d). 

§92.1    [Amended] 

2.  In  §  92.1,  the  definition  of 
"Brucellosis  certified  free  provinces  of 
Canada"  would  be  revised  to  read  as 
follows: 

«         *         *         *        * 

Brucellosis  certified  free  provinces 
and  territories  of  Canada.  Alberta. 
British  Columbia,  Manitoba,  New 
Brunswick.  Newfoundland,  (including 
Labrador).  Northwest  Territories,  Nova 
Scotia,  Ontario.  Quebec.  Prince  Edward 
Island.  Saskatchewan,  and  Yukon 
Territory.       ■' 
«        •        *  I     *        * 

§92.20    I  Amended! 

3.  Section  92.20.  paragraph  (c)  would 
be  amended  by  changing  "brucellosis 
certified  free  provinces"  to  read 
"brucellosis  certified  free  provinces  and 
territories"  wherever  it  appears  in  the 
paragraph  and  by  changing  "brucellosis 
certified  free  province"  to  read 
"brucellosis  certified  free  province  or 


territory"  wherever  it  appears  in  the 
paragraph. 

Done  in  Washmgton,  DC.  this  24th  day  of 
August  19B7. 
B.G.  lohnson. 

Acting  Deputy  Administrator.  Veterinary 
Sen'ices.  Animal  and  Plant  Health  Inspection 
Service. 
(FR  Doc.  87-19759  Filed  &-27-87;  8:45  am] 

BILLING  CODE  3410-34-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  87-ASW-33] 

Proposed  Establishment  of  Transition 
Area;  Berclair,  TX 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
designate  a  transition  area  at  Berclair. 
TX.  The  intended  effect  of  the  proposed 
action  is  to  provide  adequate  controlled 
airspace  for  aircraft  executing  a 
standard  instrument  approach 
procedure  (SlAP),  developed  by  the 
Department  of  Navy,  to  the  Navy 
Auxiliary  Landing  Field  (NALF),  Goliad 
Airport.  Berclair,  TX.  This  action  is 
necessary  to  ensure  segregation  of 
aircraft  operating  to  and  from  the  airport 
under  instrument  flight  rules  (IFR)  and 
other  aircraft  operating  under  visual 
flight  rules  (VFR).  This  proposed  action 
will  change  the  airport  status  from  VFR 
to  IFR. 

DATES:  Comments  must  be  received  on 
or  before  September  30. 1987. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to;  Manager, 
Airspace  and  Procedures  Branch,  Air 
Traffic  Division.  Southwest  Region, 
Docket  No.  87-ASW-33,  Department  of 
Transportation.  Federal  Aviation 
Administration,  Fort  Worth.  TX  76193- 
0530. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Southwest  Region.  Federal  Aviation 
Administration.  4400  Blue  Mound  Road, 
Fort  Worth,  TX. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bruce  C.  Beard,  ,\irspace  and 
Procedures  Branch,  Department  of 
Transportation.  Federal  Aviation 
Administration,  Forth  Worth,  TX  76193- 
0530:  telephone;  (817)  624-5561. 
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SLFPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  nilemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provnde  the  factual  basis 
supporting  the  views  and  suggestwins 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Commer.ts 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  the:r  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Co.mments  to 
Airspace  Docket  No.  87-ASVV-33."  The 
postcard  will  be  date/ time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Regional  Counsel,  4400  Blue  Mound 
Road,  Fort  Worth.  TX.  both  before  and 
after  the  closing  date  for  comments.  A 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 
Availability  of  NPRMs 

Any  person  may  ob'ain  a  copy  of  this 
notice  of  proposed  rulemaking  INPR.M) 
by  submitting  a  request  to  the  Manager. 
Airspace  and  Procedures  Branch, 
Department  of  Transportation,  Federal 
Aviation  Admimslralion,  Fort  Worth, 
TX  76193-0530.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailmg  list  for  future 
N'PRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  application  procedure. 

The  Proposal 

The  ¥.\A  is  considering  an 
amendment  to  §  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  fl4  CFR 
Part  71)  by  designating  a  700-foot 
transition  area  at  NALF  Gohad  Airport, 
Berclair,  TX.  Tne  development  of  an 
instrum.ent  approach  procedure  to  NALF 
Golia  J  Airport  by  the  Department  of 
Navy  entails  the  designation  of  a 
transition  area  at  Berclair.  TX,  at  and 
above  700  feet  above  ground  level 


within  which  aircraft  are  provided  air 
traffic  control  services.  Transition  areas 
are  designed  to  contain  IF'R  operations 
in  controlled  airspace  during  portions  of 
the  terminal  operation  and  while 
transiting  between  the  terminal  and  en 
route  environment.  The  intended  effect 
cf  this  action  is  to  ensure  segregation  of 
aircraft  using  the  approach  procedure 
under  IFT?  and  other  aircraft  operating 
under  VFR.  Thi<'  p'-oposed  action  will 
change  the  airport  status  from,  VFR  to 
IFR.  Section  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6C  dated 
January  2.  1987. 

The  FAA  has  determined  that  this 
regulation  only  invo!\-es  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a  "major 
rule"  under  E.xecutive  Order  12291:  [2)  is 
not  a  "significant  rj'e"  under  DOT 
RpEulaton,'  Policies  and  Procedures  (44 
FR  11034:  February  26,  1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

.Aviation  safety.  Transition  areas. 

The  Proposed  .\mendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  F.AA  proposes  to 
amend  Part  71  of  the  Federal  .'\viation 
Regulations  (14  CFR  Part  71)  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  1510: 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97^149.  January  12, 1983);  14 

CFR  11.69. 

§71.181     iAmended) 

2.  Section  71.181  is  amended  as 

follows: 

Berclair,  TX  [.'vevvj 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  8.5-mile 
radius  of  the  NALF  Goliad  Airport  (latitude 
283630"  N..  longitude  97°3633'  W.)  within  4 
miles  each  side  of  the  315°  radial  of  the 
Goliad  TACAN  (latitude  28°37'25"  N.. 
longitude  97°37'30"  W.)  extending  from  the 
8.5-mile  radius  area  to  11.5  miles  northwest  of 
the  airport:  excluding  that  portion  that 
coincides  with  the  Beeville,  TX  Transition 
Area. 


Issued  in  Fort  Worth.  TX  on  August  14, 

Larry  L  Craig, 

Manager.  Air  Traffic  Division  Southwest 

Region. 

[FR  Doc.  87-19736  Filed  &-27-87:  8:45  am) 

BtLUMG  COOE  4910-1J-II 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atrr;ospbGr:c 
Administration 


15  CFR  Part  942 


[Docket  No. 


) 


Cordell  Bank  National  Marine 
Sanctuary  Regulations 

agency:  Office  of  Ocean  and  Coastal 
Resource  Management  (OCRM), 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NCAA),  Commerce 
(DOCl 

ACTION:  Proposed  rule;  notice  of 
proposed  designation;  summary  of  draft 
management  plan:  and  notice  of  public 
availability  of  draft  management  plan 
and  draft  environmental  impact 
statement. 

summary:  The  National  Oceanic  and 
Atm.ospheric  Administration,  by  the 
proposed  Designation  Document 
contained  in  this  notice,  proposes  to 
designate  an  area  of  marine  waters 
encompassing  a  total  of  101.10  square 
nautical  miles  surrounding  Cordell  Bank, 
which  is  located  approximately  50 
nautical  miles  west-northwest  of  San 
Francisco.  California,  as  the  Cordell 
Bank  National  Marine  Sanctuary.  By 
this  notice,  NOA.A  also  proposes  to 
issue  regulations  to  implement  the 
proposed  designation  and  regulate 
activities  in  the  sanctuary  consistent 
with  the  provisions  in  the  proposed 
Designation  Document.  The  notice  also 
summarizes  the  draft  management  plan 
prepared  for  the  proposed  sanctuary 
which  details  the  proposed  goals  and 
objectives,  management  responsibilities, 
research  activities,  interpretive  and 
educational  programs,  and  enforcement, 
including  surveillance,  activities  for  the 
area.  Finally,  the  notice  announces  the 
public  availability  of  the  draft 
management  plan  and  the  draft 
environmental  impact  statement 
prepared  for  the  proposed  designation, 
the  proposed  implementing  regulations, 
and  the  draft  management  plan. 

Before  an  area  may  be  designated  as 
a  national  marine  sanctuary,  section  303 
of  the  Marine  Protection,  Research,  and 
Sanctuaries  Act,  as  amended  (16  U.S.C. 
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1433)  ("Act")  requires  that  the  Secretary 
of  Commerce  make  a  number  of 
statutory  findings  and  section  304  (16 
U.S.C.  1634)  requires  that  this  subject 
notice  be  published  in  the  Federal 
Register  and  that  a  variety  of  other 
actions  to  be  taken. 

The  purpose  of  this  notice  is  to 
comply  with  the  provisions  of  section 
304  with  respect  to  a  proposal  to 
designate  an  area  as  a  national  marine 
sanctuary  and  to  invite  public  comments 
on  the  proposal  and  the  proposed  rules, 
and  to  announce  the  availability  of,  and 
to  request  public  comments  on,  the  draft 
management  plan  and  the  draft 
environmental  impact  statement. 

After  the  close  of  the  comment  period 
and  consideration  of  the  comments 
received,  and  review  by  the  Congress 
and  the  consultations  specified  in 
section  304,  the  findings  specified  in 
section  303  will  be  made  and  the  other 
actions  specified  in  section  304  will  be 
taken  including  the  publication  of  a 
notice  of  designation  together  with  final 
regulations  implementing  the 
designation,  or  a  notice  withdrawing  the 
proposed  designation  will  be  published. 
DATE:  Comments  will  be  considered  if 
received  by  October  27. 1987. 
ADDRESSES:  Send  comments  to  Vickie 
A.  Allin.  Acting  Chief,  Marine  and 
Estuanne  Management  Division,  Office 
of  Ocean  and  Coastal  Resource 
Management,  National  Ocean  Service, 
National  Oceanic  and  Atmospheric 
Administration,  1825  Connecticut 
Avenue,  NW.,  Washington,  DC  20235. 
Copies  of  the  draft  management  plan 
and  the  draft  environm.ental  impact 
statement  are  available  upon  request  to 
the  Office  of  Ocean  and  Coastal 
Resource  Management. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  W.  Windom.  202/673-5122. 
SUPPLfMENTARY  INFORMATION:  Title  III 
of  the  Marine  Protection,  Research,  and 
Sanctuaries  Act,  as  amended  (16  U.S.C. 
1431  et  seq.)  ("Act"),  authorizes  the 
Secretary  of  Commerce  to  designate 
discrete  areas  of  the  marine 
environment  as  national  marine 
sanctuaries  if,  as  required  by  section  303 
of  the  Act  (16  L'.S.C.  1433),  the  Secretary 
finds,  in  consultation  with  the  Congress, 
a  variety  of  specified  officials,  and  other 
interested  persons,  that  the  designation 
will  fulfill  the  purposes  and  policies  of 
Title  III  (set  forth  in  section  301(b)  of  the 
Act  (16  U.S.C  1431(b))  and:  (1)  The  area 
proposed  for  designation  is  of  special 
national  significance  due  to  its  resource 
or  human-use  values;  (2)  existing  State 
and  Federal  authorities  are  inadequate 
to  ensure  coordinated  and 
comprehensive  conservation  and 
management  of  the  area,  including 


resource  protection,  scientific  research, 
and  public  education;  (3)  designation  of 
the  area  as  a  national  marine  sanctuary 
will  facilitate  the  coordinated  and 
comprehensive  conservation  and 
management  of  the  area;  and  (4)  the 
area  is  of  a  size  and  nature  that  will 
permit  comprehensive  and  coordinated 
conservation  and  management. 

Before  the  Secretary  may  designate  an 
area  as  a  national  marine  sanctuary, 
section  303  (16  U.S.C.  1433)  requires  him 
to  make  the  above  described  statutory 
findings  and  section  304  (16  U.S.C  1434) 
requires  him  to  issue  this  subject  notice 
in  the  Federal  Register  and  take  a 
variety  of  other  actions  including 
preparation  of  a  draft  management  plan 
for  the  sanctuary  and  a  draft 
environmental  impact  statement. 

The  authority  of  the  Secretary  to 
designate  national  marine  sanctuaries 
and  administer  the  other  provisions  of 
the  Act  have  been  delegated  to  the 
Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management 
in  the  National  Oceanic  and 
Atmospheric  Administration  (DOC/ 
DOO  25-5A,  section  301(z].  August  25, 
1985). 

The  waters  surrounding  Cordell  Bank 
were  nominated  for  status  as  a  national 
marine  sanctuary  in  July  1981.  On  June 
30. 1983,  NOAA  declared  the  area  an 
active  candidate  for  further 
consideration  as  a  national  marine 
sanctuarj'.  A  public  scoping  meeting  to 
gather  information  to  determine  the 
range  and  significance  of  issues  related 
to  sanctuarj'  designation  and 
management  was  held  on  April  25. 1984. 

Cordell  Bank  and  its  surrounding 
waters,  because  of  a  rare  combination  of 
oceanic  conditions  and  undersea 
topography,  provide  a  highly  productive 
marine  environment  in  a  discrete,  well 
defined  area.  The  prevailing  California 
Current  flows  southward  along  the  coast 
bringing  nutrients  to  the  upper  levels  of 
the  Bank,  while  the  upwelling  of 
nutrient-rich,  bottom  waters  stimulates 
the  growth  of  planktonic  organisms. 
These  nutrients  suport  the  entire  food 
chain  from  small  crustaceans  to  the  fish, 
marine  mammals  and  seabirds  that  form 
the  exceptionally  vigorous,  ecological 
community  flourishing  at  Cordell  Bank. 
Designation  of  the  area  as  a  national 
marine  sanctuary  is  proposed  for  the 
purposes  of  protecting  and  conserving 
this  special  ecological  community. 

With  regard  to  a  proposal  to  designate 
an  area  as  a  national  marine  sanctuary, 
section  304(a)(4)  requires  that  the 
proposed  designation  include  the 
geographic  area  proposed  to  be  included 
within  the  sanctuary;  the  characteristics 
of  the  area  that  give  it  conservation, 
recreational,  ecological,  historical. 


research,  educational  or  esthetic  value; 
and  the  types  of  activities  that  will  be 
subject  to  regulation  by  the  Secretary  to 
protect  those  characteristics.  As 
specified  in  section  304(a)(4).  the  terms 
of  the  designation  may  be  modified  only 
by  the  same  procedures  by  which  the 
original  designation  was  made.  Thus  the 
designation  serves  as  a  constitution  for 
the  sanctuary. 

The  following  proposed  Designation 
Document,  proposes  to  designate  a 
101.10  square  nautical  mile  portion  of 
the  waters  surrounding  Cordell  Bank, 
which  is  located  approximately  50 
nautical  miles  west-northwest  of  San 
Francisco,  California,  as  the  Cordell 
Bank  National  Marine  Sanctuary. 

Proposed  Designation  Document  for  The 
Cordell  Bank  National  Marine  Sanctuary 

Under  the  authority  of  Title  III  of  the 
Marine  Protection.  Research  and 
Sanctuaries  Act  of  1972.  as  amended 
(the  "Act"),  16  U.S.C.  1431  et  seq..  the 
Cordell  Bank  and  its  surrounding  waters 
offshore  northern  California,  as 
described  in  Article  2,  are  hereby 
designated  as  a  National  Marine 
Sanctuary  for  the  purposes  of  protecting 
and  conserving  the  special  ecological 
community  residing  therein. 

Article  1.  Effect  of  Designation 

Within  the  area  designated  as  the 
Cordell  Bank  National  Marine 
Sanctuary  (the  Sanctuary)  described  in 
Arficle  2.  the  Act  authorizes  the 
promulgation  of  such  regulations  as  are 
necessary  and  reasonable  to  protect  the 
conservation,  recreational,  ecological, 
historical,  research,  educational,  or 
esthetic  values  of  the  Sanctuary.  Article 
4  of  this  Designation  Document  lists 
those  activities  which  have  been 
identified  as  activities  that  may  require 
regulation  now  or  in  the  future  in  order 
to  protect  sanctuary  resources.  Listing, 
however,  does  not  by  itself  imply  that 
an  activity  will  be  regulated.  Such 
restrictions  may  be  imposed  only  by 
specific  regulation.  Activities  not 
already  listed  may  be  regulated  only  by 
amending  Article  4  by  the  same 
procedures  through  v/hich  the  original 
Designation  was  made. 

Article  2.  Description  of  the  Area 

The  Sanctuary  consists  of  the  Cordell 
Bank  and  the  area  of  waters  within  3 
nautical  miles  beyond  the  50  fathom 
depth  contour  surrounding  The  Bank 
the  Sanctuary  encompasses  101.10 
square  nautical  miles.  The  precise 
boundaries  are  defined  by  regulation 
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Article  3.  Characteristics  of  the  Area 
that  Give  it  Particular  Value 

Cordell  Bank  is  characterized  by  a 
combination  of  oceanic  conditions  and 
undersea  topography  that  provides  for  a 
highly  productive  environment  in  a 
discrete,  well-defined  area.  The  Bank 
consists  of  a  series  of  steep-sided  ridges 
and  narrow  pinnacles  rising  from  the 
edge  of  the  continental  shelf.  It  lies  on  a 
plateau  300-400  feet  (91  to  122  meters) 
deep  and  ascends  to  within  about  115 
feet  (35  meters]  of  the  surface.  The 
prevailing  California  Current  fiows 
southward  along  the  coast  bringing 
nutrients  to  the  upper  levels  of  the  Bank, 
while  the  upwelling  of  nutrient-rich, 
bottom  waters  stimulates  the  growth  of 
planktonic  organisms.  These  nutrients, 
combined  with  high  light  penetration  in 
Bank  waters  and  wide  depth  ranges  in 
the  vicinity,  have  led  to  a  unique 
association  of  subtidal  and  oceanic 
species.  The  vigorous,  biological 
community  flounshing  at  Cordell  Bank 
includes  an  exceptional  assortment  of 
algaes,  invertebrates,  fish,  marine 
mammals  and  seabirds. 

Article  4.  Scope  of  Regulation 

Section  1. — Activities  Subject  to 
Regulation 

To  protect  the  Sanctuary's  distinctive 
values,  the  followmg  activities  may  be 
regulated  within  the  Sanctuary  and 
adjacent  waters  to  the  extent  necessary 
and  reasonable  to  ensure  the  protection 
of  the  Sanctuary's  conservation, 
recreational,  ecological,  historical, 
research,  education  or  esthetic  values: 

a.  Deposit;.  J  or  discharging  any 
material  or  suustance; 

b.  Removing  or  damaging  hydrocoral 
and  other  resources;  and 

c.  Hydrocarbon  (oil  and  gas)  activities 
will  not  be  subject  to  regulation  at  this 
time  but  may  be  regulated  in  the  future 
if  deemed  necessary  for  resource 
protection. 

Section  2. — Consistency  with 
International  Law 

The  regulations  governing  activities 
listed  in  Section  1  of  this  Article  will 
apply  to  foreign  flag  vessels  and  persons 
not  citizens  of  the  United  States  only  to 
the  extent  consistent  with  generally 
recognized  principles  of  international 
law,  and  in  accordance  with  treaties, 
conventions,  and  other  agreements  to 
which  the  United  States  is  a  party. 

Section  3. — Emergency  Regulations 

Where  essential  to  prevent 
immediate,  serious,  and  irreversible 
damage  to  the  ecosystem  of  the  area, 
activities,  including  those  not  listed  in 
Section  1  of  this  Article,  may  be 


regulated  within  the  limits  of  the  Act  on 
an  emergency  basis  for  an  interim 
period  not  to  exceed  120  days,  during 
which  an  appropriate  amendment  of  this 
.Article  will  be  proposed  in  accordance 
with  the  procedures  specified  in  Article 
6. 

Article  5.  Relation  to  Other  Regulatory 
Programs 

Section  1. — Fishing 

The  regulation  of  fishing  is  not 
authorized  under  Article  4.  Fishing 
vessels,  however,  may  be  regulated  with 
respect  to  discharges  in  accordance  with 
Article  4,  Section  1,  paragraph  (b).  All 
regulatory  programs  pertaining  to 
fishing,  including  Fishery  Management 
Plans  promulgated  under  the  Magnuson 
Fishery  Conservation  and  Management 
Act,  16  U.S.C.  1801  et  seq..  will  remain  in 
effect.  All  permits,  licenses,  and  other 
authorizations  issued  pursuant  to  the 
.Magnuson  Act  shall  be  valid  within  the 
Sanctuary  subject  only  to  the  activity 
regulations  issued  pursuant  to  Article  4. 

Section  2. — Defense  Activities 

The  regulation  of  activities  listed  in 
Article  4  shall  not  prohibit  any 
Department  of  Defense  activity  that  is 
essential  for  national  defense  or 
because  of  emergency.  All  activities 
currently  carried  out  by  the  Department 
of  Defense  within  the  area  of  the 
proposed  Sanctuary  are  necessary  for 
the  national  defense  and.  therefore,  are 
not  subject  to  Sanctuary  prohibitions. 
Additional  activities  having  the 
potential  for  significant  environmental 
impact  may  be  exempted  after 
consultation  between  the  Department  of 
Commerce  and  the  Department  of 
Defense. 

Section  3. — Other  Programs 

All  applicable  regulatory  programs 
shall  remain  in  effect,  and  all  permits, 
licenses,  and  other  authorizations  issued 
pursuant  to  those  authorities  shall  be 
valid,  subject  only  to  the  regulation  of 
activities  pursuant  to  Article  4. 

Article  6.  Alterations  to  this  Designation 

This  designation  may  be  altered  only 
in  accordance  with  the  same  procedures 
by  which  it  has  been  made,  including 
public  hearings,  consultation  with 
interested  Federal  and  State  agencies 
and  the  Pacific  Fishery  Management 
Council,  review  by  the  appropriate 
Congressional  committees,  and  approval 
by  the  Secretary  of  Commerce  or  his 
designee. 

End  of  Designation  Document. 

Additional  Information 

Section  304  requires  the  Secretary  to 
submit  to  the  Committee  on  Merchant 


Marine  and  Fisheries  of  the  House  of 
Representatives  and  the  Committee  on 
Commerce.  Science,  and  Transportation 
of  the  Senate,  on  the  same  day  as  this 
notice  is  published,  a  prospectus  en  the 
proposal  which  must  contain,  among 
other  things,  the  terms  of  the  proposed 
designation,  the  proposed  regulations,  a 
draft  managment  plan  detailing  the 
proposed  goals  and  objectives. 
management  responsibilities,  research 
activities,  interpretive  and  educational 
programs,  and  enforcement,  including 
sur\'ei!lance  activities,  for  the  area,  and 
a  draft  environmental  impact  statement. 
In  accordance  with  section  304,  the 
required  prospectus  has  been  submitted 
to  the  Congressional  committees  and  the 
req'jired  draft  management  plan  is 
summanzed  below.  Copies  of  the  draft 
mdnagement  plan  are  available  upon 
request  to  the  Office  of  Ocean  and 
Coastal  Resource  Management  at  the 
address  listed  above. 

Summary  of  Draft  Management  Plan 

The  draft  management  plan  for  the 
proposed  sanctuary  sets  forth  the 
sanctuary's  location  and  provides 
details  on  the  important  resources  and 
uses  of  the  sanctuary.  An  action  plan 
describes  the  resource  protection, 
research,  and  interpretive  programs  and 
details  the  specific  activities  to  be  taken 
in  each  program.  The  administrative 
section  of  the  plan  includes  a  detailed 
breakdown,  by  program  area,  of  agency 
roles  and  responsibilities.  The  sanctuary 
goals  and  objectives  are: 

Resource  Protection 

The  highest  priority  management  goal 
is  to  protect  the  marine  environment  and 
resources  of  the  Cordell  Bank  National 
Marine  Sanctuary.  The  specific 
objectives  of  resource  protection  efforts 
are  to: 

•  Prevent  injury  to  the  resources  by 
promulgating  regulations  to  protect  them 
from  the  adverse  effects  of  harmful 
effluents  and  solid  wastes  and  from 
being  damaged  or  taken  by  divers; 

•  Establish  cooperative  agreements 
and  other  mechanisms  for  coordination 
among  the  agencies  participating  with 
NOAA  in  sanctuary  management; 

•  Develop  an  effective  and 
coordinated  program  for  the 
enforcement  of  sanctuary  regulations; 

•  Promote  public  awareness  of,  and 
voluntary  user  compliance  with, 
regulations  through  an  interpretive 
program  stressing  resource  sensitivity 
and  wise  use;  and 

•  Reduce  threats  to  sanctuary 
resources  raised  by  major  emergencies 
through  contingency  and  emergency- 
response  planning. 
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Research 

The  purpose  of  sanctuary  research 
activities  is  to  improve  understanding  of 
the  Cordell  Bank  environment  and 
resources  and  to  resolve  specific 
management  problems,  some  of  which 
may  involve  resources  common  to  both 
the  Bank  and  the  nearby  Point  Reyes- 
Farallon  Islands  National  Marine 
Sanctuarv'.  Research  results  will  be  used 
in  interpretive  programs  for  visitors  and 
others  interested  in  the  sanctuary,  as 
well  as  for  resource  protection.  Specific 
objectives  for  the  research  program  are 
to- 

•  Establish  a  framework  and 
prtjcedures  for  administering  research  to 
ensure  that  research  projects  are 
responsive  to  management  concerns  and 
that  results  contribute  to  improved 
.Tianagement  of  the  sanctuary; 

•  Gather  baseline  data  on  the 
physical,  chemical  and  biological 
oceanography  of  the  sanctuary; 

•  Initiate  a  monitoring  program  to 
assess  environmental  changes  as  they 
occur, 

•  Identify  the  range  of  effects  on  the 
environment  that  would  result  from 
predicted  changes  in  human  activity: 

•  Incorporate  research  results  into  the 
interpretive  program  in  a  format  useful 
for  the  general  public;  and 

•  Encourage  information  exchange 
among  all  the  organizations  and 
agencies  undertaking  research  in  the 
sanctuary  to  promote  more  informed 
management. 

Interpretation 

The  goal  for  interpretive  programs  is 
to  improve  public  awareness  and 
understanding  of  the  significance  of  the 
sanctuary  and  the  need  to  protect  its 
resources  The  management  objectives 
designed  to  meet  this  goal  are  to: 

•  Provide  the  public  with  information 
on  the  sanctuary,  its  goals  and 
objectives,  w^ith  an  emphasis  on  the 
need  to  use  these  resources  wisely  to 
ensure  their  long-term  viability; 

•  Broaden  support  for  the  sanctuary 
and  sanctuary'  management  by  offering 
programs  suited  to  visitors  with  a  range 
of  diverse  interests; 

•  Provide  for  public  involvement  by 
encouraging  feedback  on  the 
effectiveness  of  interpretive  programs, 
collaboration  with  sanctuary 
management  staff  m  extension  and 
outreach  programs,  and  participation  in 
other  volunteer  programs;  and 

•  Collaborate  with  other 
organizations  to  provide  interpretive 
services  complementary  to  the 
sanctuary  program. 
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Visitor  Use 

The  sanctuary  goal  for  visitor 
management  is  to  encourage  commercial 
and  recreational  use  of  the  sanctuary 
compatible  witii  resource  protection. 
Specific  management  objectives  are  to: 

•  Provide  relevant  information  about 
sanctuary  regulations,  use  policies  and 
standards; 

•  Collaborate  with  public  and  private 
organizations  in  promoting  compatible 
use  of  the  sanctuary  by  exchanging 
information  concerning  the  commercial 
and  recreational  potential  of  the 
sanctuary;  and 

•  Assess  the  current  levels  of  use  and 
monitor  use  over  time  to  identify  and 
control  potential  degradation  of 
resources  and  minimize  potential  user 
conflicts. 

Executive  Ortfer  12291 

Under  Executive  Order  12291.  the 
Department  must  judge  whether  the 
regulations  proposed  in  this  notice  are 
"major"  within  the  meaning  of  section  1 
of  Order,  and  therefore  subject  to  the 
requirement  that  a  Regulatory  Impact 
Analysis  be  prepared.  The  Assistant 
Administrator  has  determined  that  the 
regulations  proposed  in  this  notice  are 
not  major  because,  if  adopted,  they  are 
not  likely  to  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  State  or  local  government 
agencies  or  geographic  regions;  or, 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

The  regulations  proposed  in  this 
notice  would  prohibit  only  a  narrow 
range  of  activities  {depositing  or 
discharging  materials  or  substances  in 
or  near  the  proposed  sanctuary  which 
could  injure  the  sanctuary  and  removing 
or  damaging  benthic  organisms  on  the 
ridges  and  peaks  of  Cordell  Bank)  in  a 
relatively  small  portion  of  the  seas, 
would  establish  procedures  whereby 
permits  to  conduct  an  otherwise 
prohibited  activity  could  be  applied  for 
and  obtained  for  a  narrow  range  of 
purposes,  and  set  forth  the  maximum 
per  day  penalty  for  conducting  a 
prohibited  activity.  Thus,  the  proposed 
regulations,  if  adopted,  are  expected  to 
have  little  or  no  direct  or  indirect 
economic  impact  and  no  adverse  direct 
or  indirect  environmental  effects. 

Regulatory  Flexibility  Act 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
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to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that 
these  proposed  rules,  if  adopted,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  proposed  regulations  would 
have  no  effect  on  small  business  or 
small  government  jurisdictions.  As  a 
result,  an  initial  Regulatory  Flexibility 
Analysis  was  not  prepared. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  a 
collection  of  information  requirement 
subject  to  the  requirements  of  the 
Paperv\'ork  Reduction  Act  (Pub.  L.  9&- 
511).  The  collection  of  information  is 
necessary  for  the  effective  management 
of  the  proposed  sanctuary.  The 
collection  of  information  requirement 
contained  in  the  proposed  rule  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  section 
3504(h)  of  the  Paperwork  Reduction  Act. 
Comments  from  the  public  on  the 
collection  of  information  requirement 
are  specifically  invited  and  should  be 
addressed  to:  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget,  Washington, 
DC  20530,  Attention;  Desk  Officer  for 
the  Department  of  Commerce,  NOAA. 

National  Environmental  Policy  Act 

In  accordance  with  section  304(a)l2) 
of  the  Act  (16  U.S.C.  1434(a)(2))  and  the 
provisions  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  through  4370(a)),  a  draft 
environmental  impact  statement  has 
been  prepared  for  the  proposed 
designation  and  the  proposed 
regulations.  As  required  by  section 
304(a)(2),  the  draft  environmental  impact 
statement  includes  the  resource 
assessment  report  required  by  section 
303(b)(3)  of  the  Act  (16  U.S.C. 
1434(b)(3)),  maps  depicting  the 
boundaries  of  the  proposed  designated 
area,  and  the  existing  and  potential  uses 
and  resources  of  the  area.  Copies  of  the 
draft  environmental  impact  statement 
are  available  upon  request  to  the  Office 
of  Ocean  and  Coastal  Resource 
Management  at  the  address  listed 
above. 

List  of  Subjects  in  15  CFR  Part  942 

Administrative  practice  and 
procedure,  Environmental  protection, 
Marine  resources.  Natural  resources. 

(Federal  Domestic  Assistance  Catalog 
Number  11.429  National  Marine  Sanctuary 
Program) 
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Date;  August  19.  1987. 
Paul  M.  Wolff, 

Assistant  Administrctor  for  Ocean  Services 
and  Coastal  Zone  Management. 

Accordingly,  for  the  reasons  set  forth 
above,  15  CFR  is  proposed  to  be 
amended  as  follows: 

1,  Part  942  is  added  to  read  as  follows: 

PART  942— CORDELL  BANK 
NATIONAL  MARINE  SANCTUARY 

f5ec. 

942.1  Authority. 

942.2  Purpose. 

942.3  Boundary'. 

942.4  Definitions. 

942.5  Allowed  activities. 

942.6  Prohibited  activities. 

942.7  Penalties. 

942.8  Permit  appHcations — procedures  and 
criteria. 

942.9  Appeals  of  administrative  action. 

942.10  Other  authorities. 

Appendix  I — Cordell  Banl<,  National  Marine 
SanctUtuy  Boundary  Coordinates 

Authority:  Sees.  303,  304.  3(15,  and  307  of 
Title  III  of  the  Marine  Protection,  Research, 
and  Sanctuaries  Act  of  1972,  as  amended,  16 
U.S.C.  1431  et  seq. 

§942.1     Authority. 

The  Sanctuary  has  been  designated 

by  the  Secretary  of  Commerce  pursuant 
to  the  authority  of  Title  III  of  the  Marine 
Protection,  Research  and  Sanctua.nes 
Act  of  1972,  as  amended.  16  U.S.C.  1431 
et  seq.  (the  Act).  The  regulations  in  this 
part  are  issued  pursuant  to  the  authority 
of  sections  303(a),  304,  305,  and  307  of 
the  Act. 

§  942,2.     Purpose. 

The  purpose  of  designating  the 
Sanctuary  is  to  protect  and  conseive  the 
discrete,  highly  productive  marine  area 
of  the  Co.rdell  Dank  and  its  surrounding 
waters  and  to  ensure  the  continued 
avialability  of  the  area  as  an  ecological, 
research  and  recreational  resource, 

§  942.3.    Boundary. 

The  S.inctoary  consists  of  an  area  of 
marine  waters  50  miles  west-nothwest 
of  San  Francisco,  California.  The 
boundary,  encompassing  101.10  square 
nautical  miles,  follows  a  line  that 
includes  all  waters  within  three  nautical 
miles  beyond  the  fifty  fathom  depth 
contour  surrounding  Cordell  Bank.  The 
boundary  coordinates  are  listed  in  the 
appendix  following  §  942.10. 

§  942.4.     Definitions. 

(a)  "Act"  means  Title  111  of  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act  of  1972,  as  amended,  16  U.S.C.  1431 
et  seq. 

(b)  "Administrator"  means  the 
.Administrator  of  the  National  Oceanic 
and  Atmospheric  Administration 
(NOAA),  U.S.  Department  of  Commerce, 
or  his/her  successor  or  designee. 


(c)  Assistant  Administrator"  means 
the  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone 
Management.  .National  Ocean  Senice, 
NOAA  or  designee, 

(d)  "Person"  means  any  private 
individual,  partnership,  corporation,  or 
other  entity:  or  any  officer,  employee, 
agent,  department,  agency  or 
instrumentality  of  the  Federal 
government,  or  any  state,  local  or 
regional  unit  of  government. 

(e)  "The  Sanctuary"  means  the 
Cordell  Bank  National  Marine 
Sanctuary. 

(f)  "Injure"  means  to  adversely 
change,  either  m  the  long-  or  short-term, 
a  chemical  or  physical  quality  of,  or  the 
viability  of.  a  sanctuary  resource, 

§  942.5    Allowed  activities. 

All  activities  except  those  specifically 
prohibited  by  §  942.6  may  be  conducted 
within  the  Sanctuary  subject  to  all  other 
prohibitions,  restrictions,  and  conditions 
imposed  by  any  other  authority. 

§  d42.6    Prohibited  activities. 

(a)  Except  as  may  be  necessary  for 
national  defense,  in  accordance  with 
Article  5,  Section  2  of  the  Designation 
Document,  or  as  may  be  necessary  to 
respond  to  an  emergency  threatening 
life,  property  or  the  environment,  the 
following  activities  are  prohibited  unless 
permitted  by  the  Assistant 
-Administrator  in  accordance  with 

§  942.8. 

(1)  Depositing  or  discharging 
materials  or  substances. 

(i)  Depositing  or  discharging,  from  any 
location  within  the  boundary  of  the 
Sanctuary,  of  ma'erials  or  substances  of 
any  kind  except: 

(A)  Fish  or  parts  of  chumming 
materials  (bait);  and 

(B)  Water  (including  cooling  water) 
and  other  biodegradable  effluents 
incidental  to  vessel  use  of  the  Sanctuary 
generated  by: 

(1)  Marine  sanitation  devices; 

(2)  Routine  vessel  maintenance,  e,g., 
deck  wash  down; 

(3)  Engine  exhaust;  or 

(4)  Meals  on  board  vessels, 

(ii)  Depositing  or  discharging,  from 
any  location  beyond  the  boundary  of  the 
Sanctuary,  materials  or  substances  of 
any  kind  which  may  resonably  be 
expected  to  enter  the  Sanctuary  and 
injuire  Sanctuary  resources, 

(2)  Removing  or  damaging  resources. 
Attempting  to  damage  or  damaging,  or 
attempting  to  remove  or  removing, 
benthic  organisms  on  the  ridges  and 
peaks  of  Cordell  Bank, 

(b)  Any  activity  currently  being 
carried  out  by  the  Department  of 
Defense  within  the  Sanctuary  is  exempt 


from  the  prohibitions  of  this  section. 

Additional  activities  of  the  Department 
of  Defense  may  be  exempted  by  the 
Assistant  Administrator  after 
consultation  between  the  Department  of 
Commerce  and  the  Department  of 
Defense. 

(c)  The  prohibitions  in  this  section 
will  be  applied  to  foreign  persons  and 
foreign  vessels  in  accordance  with 
generally  recognized  principles  of 
international  law,  and  in  accordance 
with  treaties,  conventions,  and  other 
international  agreem.ents  to  which  the 
United  States  is  a  party 

§  942.7     Penalties. 

(a)  Section  307(b)  of  the  Act 

authorizes  the  assessment  of  a  civil 
penalty  of  not  more  than  $50,000  for 
each  violation  of  any  regulation  issued 
pursuant  to  the  Act.  Each  day  of  a 
continuing  violation  shall  constitute  a 
separate  violation.  Section  307(b)(3) 
further  authorizes  a  proceeding  in  rem 
against  any  vessel  used  in  violation  of 
any  regulation  and  for  which  a  civil 
penalty  has  been  assessed. 

(b)  Regulations  setting  forth  the 
administrative  procedures  governing  the 
assessment  of  civil  penalties  for 
violating  the  regulations  in  this  part, 
hearings  and  appeals,  permit  sanctions 
and  denials,  and  the  issuance  of  written 
warnings  appear  at  15  CFR  Part  904. 
Regulations  setting  forth  the 
administrative  procedures  applicable  to 
seizures,  forfeitures,  and  disposals 
appear  at  50  CFR  Part  219, 

(c)  For  violations  of  §  942,6(a)(l)(ii)  of 
these  regulations,  a  penalty  may  be 
assessed  for  those  materials  or 
substances  discharged  which  enter  the 
Sanctuary  and  injure  Sanctuary 
resources, 

§  942.8     Permit  applications— procedures 
and  criteria. 

(a)  If  a  ptrson  wishes  to  conduct  an 
activity  prohibited  under  §  942,6,  that 
person  must  apply  for,  receive,  and  be  in 
possession  of  a  valid  permit  issued 
pursuant  to  this  Part  authorizing  that 
person  to  conduct  that  activity. 

(b)  Permit  applications  shall  be 
addressed  to  the  Assistant 
Administrator,  Ocean  Services  and 
Cosstal  Zone  Management;  ATTN: 
Sanctuary  Programs  Division,  Office  of 
Ocean  and  Coastal  Resource 
Management,  National  Ocean  Service, 
National  Oceanic  and  Atmospheric 
Administration,  1825  Connecticut 
Avenue,  N'W,,  Washington,  DC  20235. 
An  application  shall  include  a 
description  of  all  activities  proposed,  the 
equipment,  methods,  and  personnel 
(particularly  describing  relevant 
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experience)  involved,  and  a  timetable 
for  completion  of  the  proposed  activity. 
Copies  of  all  other  required  licenses  or 
permits  shall  be  attached. 

(cj  Upon  receipt  of  a  complete 
application,  the  Assistant  Administrator 
may  seek  the  views  of  any  person  or 
entity,  within  or  outside  the  Federal 
Government,  and  may  hold  a  public 
hearing,  in  his  or  her  discretion. 

(d)  The  Assistant  Administrator,  in  his 
or  her  discretion,  may  issue  a  permit 
subject  to  such  conditions  as  deemed 
appropriate,  to  conduct  an  activity 
otherwise  prohibited  by  §  942.6,  if  the 
Assistant  Administrator  finds  that  the 
activity  will:  Further  research  related  to 
Sanctuary  resources:  further  the 
educational  value  of  the  Sanctuary: 
further  the  recovery  of  archeological 
artifacts  from  or  near  the  Sanctuary:  or 
assist  NOAA  in  managing  the 
Sanctuary.  In  deciding  whether  to  issue 
a  permit,  the  Assistant  Administrator 
may  consider  such  factors  as:  The 
professional  quaHfications  and  financial 
ability  of  the  applicant  as  related  to  the 
proposed  activity:  the  appropriateness 
of  the  miethods  and  procedures  proposed 
by  the  applicant  for  the  conduct  of  the 
activity;  the  e.xtent  to  which  the  conduct 
of  the  activity  may  diminish  or  enhance 
the  values  for  v\hich  the  Sanctuary  was 
designed;  and  the  end  value  of  the 
applicant's  overall  activity, 

(e)  A  permit  issued  pursuant  to  this 
section  is  nontransferruble. 

(f)  The  Assistant  Administrator  may 
amend,  suspend  or  revoke  a  permit 
issiied  pursuant  to  this  section,  in  whole 
or  iv.  part,  if  the  Assistant  Administrator 
determines  that  the  permittee  has  acted 
in  violation  of  the  terms  of  the  permit  or 
of  these  regulations  or  that  other  good 
cause  exists  for  amending,  suspending 
or  revoking  the  permit.  Any  such  action 
shall  be  communicated  in  writing  to  the 
permittee,  and  shall  set  forth  the 
reason(s)  for  the  action  taken. 

§  942.9    Appeals  of  administrative  action. 

(a)  Except  as  provided  in  Subpart  D  of 
15  CFR  Part  904.  an  applicant  for  a 
permit,  a  permittee,  or  any  other 
interested  person  (hereinafter  appellant) 
may  appeal  the  grant,  denial, 
conditioning  or  suspension  of  any  permit 
under  §  940.8  to  the  Adm.inistrator  of 
N'OAA.  In  order  to  be  considered  by  the 
Administrator,  such  appeal  must  be  in 
writing,  must  state  the  action(s) 
appealed  and  the  reasonfs)  therefor,  and 
must  be  submitted  within  30  days  of  the 
action(s)  by  the  Assistant 
Administrator.  The  .'Administrator,  in  his 
or  her  discretion,  may  hold  an  informal 
hearmg  on  the  appeal, 

(b)  Upon  receipt  of  an  appeal 
authorized  by  this  section,  the 


Administrator  may  request  the 
appellant,  the  permit  applicant  or 
permittee,  if  other  than  the  appellant,  or 
any  person  or  entity,  within  or  outside 
the  Federal  Government,  to  submit  such 
information  as  the  Administrator  may 
deem  appropriate  in  order  to  decide  the 
appeal.  The  Administrator  shall  decide 
the^ppeal  based  on  the  record  before 
the  Assistant  Administrator  and  the 
record  of  the  appeal.  The  Administrator 
will  notify  the  appellant  of  the  final 
decision  and  the  reason(s)  therefor  in 
writing,  normally  within  30  days  of  the 
date  of  the  receipt  of  adequate 
information  to  make  the  decision. 

(c)  If  the  Administrator  determines 
that  an  informal  hearing  should  be  held, 
the  Administrator  may  designate  an 
officer  before  whom  the  hearing  shall  be 
held.  Notice  of  the  time,  place,  and 
subject  matter  of  the  hearing  shall  be 
published  in  the  Federal  Register.  Such 
hearing  shall  be  held  no  later  than  30 
days  following  publication  of  the  notice 
in  the  Federal  Register,  unless  the 
hearing  officer  extends  the  time  for 
reasons  deemed  equitable.  The 
appellant,  the  applicant  or  permittee  and 
other  interested  persons  may  appear 
personally  or  by  counsel  at  the  hearing 
and  submit  such  material  and  present 
such  arguments  as  determined 
appropriate  by  the  hearing  officer. 
Within  30  days  of  the  conclusion  of  the 
hearing,  the  hearing  officer  shall 
recommend  a  decision  in  writing  to  the 
Administrator. 

(d)  The  Administrator  may  adopt  the 
hearing  officer's  recommended  decision, 
in  whole  or  in  part,  or  may  reject  or 
modify  it.  In  any  event,  the 
Administrator  shall  notify  the  appellant 
and  other  interested  persons  of  his/her 
decision,  and  the  reason(s)  therefor  in 
writing  within  30  days  of  receipt  of  the 
recommended  decision  of  the  hearing 
officer.  The  Administrator's  decision 
shall  constitute  a  final  agency  action  for 
the  purposes  of  the  Administrative 
Procedure  Act. 

(e)  Any  time  limit  prescribed  in  this 
section  may  be  extended  by  the 
Administrator  for  good  cause  for  a 
period  not  to  exceed  30  days,  either 
upon  his/her  own  motion  or  upon 
written  request  from  the  appellant, 
permit  applicant  or  permittee,  stating  the 
reason[s)  therefor. 

§  942. 1 0    Ottter  authorities. 

(a)  All  permits,  licenses,  and  other 
authorizations  issued  pursuant  to  any 
other  authority  are  valid  within  the 
Sanctuary  subject  only  to  the  activity 
restrictions  set  forth  in  §  942.6. 


Appemdix  I— Cordeu.  Bank  National 
Marine  Sanctuary  Boundary  Co- 
ordinates 


Point  No. 

Latitude 

Longitude 

1 

37  58  1678' 

37  69  5988' 

38  00  5453' 
38=02  1971' 
38°03  2099' 
38  03  5204' 
38  04  4802' 
38X5  3092' 
38  06  0713' 
3806  4362' 
38  072385' 
38073434' 
38  07  1286' 
38  06  2381' 
38  04  3460' 

36  03  3861' 
38  01  5683' 
38  00  5402' 
38  00  0592' 

37  59  0238' 
37-57  2470' 
37°56  3979' 
37°55  4343' 
37  54  4914' 
37  54  3846' 
37  55  0103' 
37°57  1773" 

123^19  0126' 

2 

123°18  5801' 

3 

123' 19  2220' 

4 

123M95129' 

5 

123''20  1780' 

6 

12320  4616' 

7 

123°21  3862' 

8 

12323  2611' 

9 

123°24  0221' 

10 

123°25  1593' 

11 

123°26  4822' 

12 

123°27  5375' 

13 

123"29  4704' 

14 

123°31  1138" 

15 

123'32  5298' 

16 

123°33  1585' 

17 

123=32  587r 

18 

12332  3439' 

19 

123=31  2512' 

20 

123  31  1289' 

21 

123°29  4215' 

22 

123°28  4083' 

23 

123°27  5149' 

24 

123  26  0927' 

25 

123°  24  0940' 

26 

12322  2934' 

27 

123  19  4460' 

[FR  Doc.  87-19681  Filed  8-27-87;  8:45  am] 

BILLING  CODE  3S10-08-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 


17  CFR  Part  1 


Activities  of  Self-Regulatory 
Organization  Governing  Members  Who 
Possess  Material.  Nonpublic 
Information 

agency:  Commodity  Futures  Trading 
Commission. 

ACTION:  Proposed  rule. 

summary:  The  Commodity  Futures 
Trading  Commission  ("Commission")  is 
proposing  amendments  to  Regulation 
1.59,  §  1.59(a)  (9)  and  (c),  which  would 
require  self-regulatory  organizations  to 
adopt  rules  prohibitmg,  in  accordance 
with  the  standards  contained  in  the 
regulation,  disclosure  or  other  improper 
use  of  material,  non-public  information 
by  members  of  self-regulatory 
organization  governing  boards  or 
committees,  and  which  would  require 
contract  markets  and  clearing 
organizations  to  adopt  rules  requiring 
the  immediate  publication,  except  for 
good  cause  shown,  of  final  decisions  of 
contract  market  and  clearing 
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organization  governing  boards  and 

committees. 

dates:  Comments  must  be  received  on 

or  before  September  28. 1987. 

ADDRESS:  Comments  on  the  proposed 

regulation  should  be  sent  to:  Commodity 

Futures  Trading  Commission.  2033  K 

Street,  NVV.,  Washmgton.  DC  20581. 

Attention:  Secretariat. 

FOR  FURTHER  INFORMATION  CONTACT: 

DeAna  Hamilton-Brown.  Attorney/ 

Advisor.  Division  of  Trading  and 

Markets,  Commodity  Futures  Trading 

Commission,  2033  K  Street,  XW., 

Washington,  DC  20581  Telephone:  [202] 

254-8955. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

On  Jane  11,  1985,  the  Commission 
published  proposed  Regulation  1.59, 
relating  to  the  activities  of  self- 
regulatory  organization  employees  and 
governing  members  in  the  possession  of 
material,  non-public  information.  50  FR 
24533.  This  proposal  was  prompted  by 
concerns  with  respect  to  "the  potential 
for  abuse  and  the  appearance  of 
impropriety"  created  by  the  ability  of 
employees  and  governing  members  of 
self-regulatory  organizations  with 
possession  of  or  access  to  material,  non- 
public information  as  the  result  of 
performing  their  official  duties  to  use 
confidential  information  "obtained  in 
their  official  capacity  for  their  personal 
benefit."  50  FR  24533.  As  such  conduct 
could  undermine  the  concept  of  industry 
self-regulation  and  diminish  public 
confidence  in  self-regulatory 
organizations,  the  Commission's 
proposal  was  designed  to  eliminate  or 
minimize  the  potential  that  such  conduct 
would  occur.  50  FR  24533-34.  With 
respect  to  self-regulatory  organization 
employees,  the  proposed  rule  prohibited 
the  disclosure  of  material,  non-public 
inform.ation  obtained  as  a  result  of  such 
emplcyment  and  required  that  self- 
regulatory  organizations  adopt  rules 
proscribing  such  disclosures  and  barring 
employees  from  trading  in  commodity 
interests  on  the  employing  contract 
market,  related  commodity  interests,  or 
in  commodity  interests  traded  on  other 
exchanges  where  the  employee  has 
access  to  material,  non-public 
information.  These  provisions 
applicable  to  self-regulatory 
organization  employees  were  adopted 
as  a  final  rule  on  November  25, 1986. 

With  respect  to  contract  market  and 
clearing  organization  governing 
membe'-s,  the  proposed  rule  would  have 
prohibited  such  members  having 
knowledge  of  certain  final  or  imminent 
deusions  of  a  governing  board  or 
coTimittee  from  trading  the  contract 


affected  by  such  decision  or  related 
contracts  and  from  disclosing 
information  concerning  the  decision, 
prior  to  its  publication.  In  addition,  the 
proposed  governing  members  provision 
would  have  required  each  contract 
market  and  cleanng  organization  to 
adopt  rules  requiring  that  final  decisions 
of  governing  boards  or  committees  be 
announced  publ'cly  before  the  opening 
of  the  next  trading  session  in  the 
affected  contract.  These  provisions  were 
intended  to  prevent  the  misuse  of 
information  concerning  decisions  that 
could  alter  materially  the  futures 
trading  environment,  such  as  decisions  to 
revise  margin  levels  substantially,  limit 
trading  to  liquidation  only,  compel 
liquidation  of  positions  held  by  major 
market  participants,  and  other  rule 
changes  that  could  affect  the  prices  of 
particular  futures  or  option  contracts.  51 
FR  at  44868. 

Commenters  voiced  considerable 
opposition  to  Regulation  1.59(c)  as 
initially  proposed.  Objections  to  the 
proposal  included  concerns  relating  to 
the  scope  and  operation  of  the  proposed 
trading  prohibition,  which  some 
commenters  claimed  would  prohibit  far 
more  trading  than  necessary  to  preserve 
the  integrity  of  contract  markets  and 
could  impair  the  ability,  or  diminish  the 
willingness,  of  knowledgeable  self- 
regulatory  organization  members  who 
are  also  active  traders  to  serve  on  a  self- 
regulatory  organization  board  of 
directors  or  its  major  policy  and 
disciplinary  committees,'  Based  upon  its 
review  of  these  and  other  comments,  the 
Commission  determined  that  the 
proposed  restrictions  upon  the  activities 
of  governing  members  merited  further 
consideration  and  possible  amendment, 
deleted  the  governing  member  provision 
from  Regulation  1.59  as  adopted,  and  by 
Federal  Register  release  of  December  12, 
1986  invited  comm.ent  "on  how  best  to 
revise  the  governing  members 
provision"  to  address  the  concerns 
raised  by  the  comments  previously 
received.^ 

Nine  comment  letters  were  received  in 
response  to  the  Commission's  December 
12, 1986  request  for  comment.^  Based 


upon  these  comments,  the  Commission 
has  revised  Regulations  1.59(a)  and  (c) 
as  originally  proposed  and  is  reissuing 
the  proposed  rules  for  further  comment. 
Essentially,  as  reformulated,  proposed 
Regulation  1.59(c)  will  require  self- 
regulatory  organizations  to  maintain  in 
effect  rules  prohibiting  the  disclosure  or 
misuse  of  material,  non-public 
information  obtained  by  governing 
members  as  a  result  of  their 
participation  on  self-regulatory 
organization  boards  or  committees  and 
rules  requiring  the  immediate 
publication,  except  for  good  cause 
shown,  of  final  decisions  of  contract 
market  or  clearing  organization 
governing  boards  and  committees.  As 
revised,  the  proposed  rule  addresses  the 
possibility  of  misuse  of  a  potentially 
broader  category  of  material,  non-public 
information  than  the  original  proposal, 
which  concerned  only  situations  in 
which  a  governing  member  has 
knowledge  of  a  final  or  imminent  board 
or  committee  decision.  At  the  same  time, 
the  revised  proposed  rule  does  not 
create  a  prohibition  against  trading  by 
governing  members  who  possess  or 
have  access  to  material,  non-public 
information  but,  rather,  requires  case- 
by-case  enforcement  by  the  self- 
regulatory  organizations.  That  process  is 
to  include  surveillance  of  trading 
activity  and  other  affirmative 
enforcement  measures  to  ensure  the 
detection  and  deterrence  of  trading 
activity  based  upon  material,  non-public 
info'mation  and  other  misuse  of  such 
information.  In  addition,  the  immediate 
publication  provision  has  been  modified 
such  that  a  contract  market  or  clearing 
organization  may  delay  publication  of  a 
final  decision  based  upon  documented 
good  cause  with  prompt  notice 
thereafter  to  the  Commission.* 

II.  Proposed  '^1.59(c) — Activities  of  Self- 
Regulatory  Organization  Governing 
Members  who  Possess  Material, 
Nonpublic  Information 

The  comments  received  by  the 
Commission  in  response  to  its  December 
12, 1986  request  for  comment  on  the 


'  As  the  Commission  previously  has  noted,  the 
rule  was  intended  to  have  a  far  more  limited  effect 
and  was  in  fact  formulated  "so  as  to  confirm 
exi8tir\g  policies  and  to  provide  uniform  standards 
thai  clearly  identify  those  special  instances  when 
the  board  members  should  not  trade  "  51  FR  44868. 

»  51  FR  44866  (December  12, 1986). 

'  This  request  elicited  comment  from:  (1)  Chicago 
Board  of  Trade:  (2)  Coffee.  Sugar  S  Cocoa 
Exchange,  Inc.:  |3)  Comex  Clearing  Association;  (4) 
Commodity  Exchange.  Inc.;  (5)  Minneapolis  Grain 
Exchange:  (6)  National  Futures  Asaociation;  (7) 
NaUonol  Grain  and  Feed  Association;  (8)  National 


Grain  Trade  Council;  and  (9)  New  York  Mercantile 
Exchange. 

*  The  previously  proposed  governing  member  rule 
would  have  applied  only  to  contract  markets  and 
cleanng  organizations.  As  revised,  proposed 
Regulation  1.59(c)(1)  would  apply  to  self-regulatory 
organizations,  as  defined  in  {  1  59(  (a)(1),  thereby 
including  the  National  Futures  Association, 
reflecting  reformulation  of  the  rule  to  apply  to  the 
use  of  material,  non-public  information  as  opposed 
to  trading  activities  in  the  context  of  knowledge  of 
final  or  imminent  decisions  relevant  to  such  trading. 
As  previously,  the  final  decision  publication 
provisions  of  proposed  Regulation  1.59(c)(2)  would 
apply  only  to  contract  markets  and  cleanng 
organizations. 
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governing  members  provision  of 
Regulation  1.59  generally  supported  the 
view  that  governing  members  must 
maintam  the  confidentiaLty  of  sensitive 
information  received  in  the  performance 
of  their  official  duties.  Some 
commenters.  however,  questioned  the 
necessity  for  Commission  rulemaking  to 
achieve  that  end  and  a  substantial 
number  questioned  the  specific 
formulation  of  the  proposed  rule.  With 
respect  to  the  appropriateness  of 
Commission  rulemaking,  a  number  of 
commenters  expressed  the  view  that 
self-regulatory  organizations  heretofore 
have  achieved  the  objective  of 
protecting  confidential  information 
without  the  existence  of  a  Commission 
regulation  and  that  a  history  of  past 
abuses  that  would  be  remedied  by  the 
proposed  rule  has  not  been  shown  to 
exist.  As  the  Commission  concluded  in 
the  parallel  context  of  the  potential 
misuse  of  material,  non-public 
information  by  self-regulatory 
organization  employees,  however,  "the 
prudent  course  of  action  is  to  take 
reasonable  precautions  to  prevent  any 
such  abuses  before  they  occur."  50  FR 
24537.  This  is  particularly  true  in  the 
context  of  a  regulatory  system  that 
contemplates  significant  industry  self- 
regulation  and  therefore  depends  upon 
"the  perceived  integrity  of  self- 
regulatory  organizations."  51  FR  44866. 
To  the  extent  that  the  self-regulatory 
organizations  previously  have 
established  effective  safeguards  to 
assure  that  their  governing  members 
maintain  the  confidentiality  of  non- 
public information,  compliance  with  the 
Commission's  proposed  lule  should  not 
require  a  material  change  in  conduct 
and  therefore  should  not  be 
burdensome.  In  this  connection,  several 
commenters  contended  that  existing 
exchange  and  clearing  organization 
conflict  of  interest  rules  and  policies 
that  require  the  recusal  of  governing 
members  from  deliberations  concerning 
matters  in  which  they  have  personal  or 
pecuniary  interests  are  sufficient  to 
achieve  the  objectives  of  the  proposed 
rule.  However,  although  the  Commission 
agrees  that  such  rules  constitute 
important  protections  of  the  integrity  of 
self-regulatory  organization 
decisionmaking,  they  do  not  address  all 
situations  in  which  material,  non-public 
information  may  be  subject  to  misuse. 
For  example,  such  provisions  would  not 
address  situations  when  information  is 
received  by  a  governing  member  that  is 
unrelated  to  a  pre-existing  pecuniary 
interest  of  that  governing  member  of  a 
governing  member  could  not  anticipate 
and  thus  recuse  himself  from 
deliberations  in  which  he  received 


material,  non-public  information 
concerning  a  matter  in  which  he  holds  a 
substantial  personal  interest. 

Comments  concerning  the  formulation 
of  Regulation  1.59(c)  as  originally 
proposed  principally  addressed  the 
scope  and  operation  of  the  proposed 
prohibition  against  trading  by  governing 
members  in  commodity  interests  affected 
by  final  or  imminent  board  or  committee 
decisions  that  have  not  yet  been 
publicly  announced.  Commenters 
criticized  the  proposed  rule's  definition 
of  "final  decision,"  knowledge  of  which 
could  disqualify  a  governing  member 
from  trading  in  the  affected  commodity, 
as  excessively  broad  in  that  it  could 
reach  decisions  unlikely  to  have 
significant  price,  effects,  such  as 
disciplinary  actions  and  routine  margin 
adjustments.  Conversely,  some  noted 
that  the  "final  decision"  standard  could 
be  too  limited  in  that  confidential 
information  received  during  board  or 
committee  deliberations  might  be 
exploited  for  personal  profit  during 
periods  in  which  a  board  or  committee 
had  deferred  final  action.  Others 
objected  to  the  rule  insofar  as  it  would 
preclude  trading  in  an  affected 
commodity  by  governing  members 
having  "a  reasonable  expectation  that  a 
final  decison  is  imminent"  on  the  ground 
that  the  time  at  which  a  final  decison 
will  be  reached  may  not  always  be 
precisely  determinable  in  advance  and 
governing  members,  therefore,  may  be 
uncertain  as  to  whether  they  must 
restrict  their  trading  activities.  In 
addition,  several  commenters  objected 
to  the  proposed  trading  prohibition  as 
inherently  inconsistent  with  the  service 
of  active  traders  on  exchange  governing 
boards  or  committees  or  as  likely  to 
interfere  significantly  with  legitimate 
trading  activities  and  there  by  deter 
participation  on  boards  or  committees. 
These  objections  generally  centered 
upon  the  potential  impact  of  the 
proposed  trading  prohibition  upon  the 
ability  of  governing  members  to  adjust 
or  liquidate  pre-existing  positions,  for 
example  to  liquidate  hedge  positions 
upon  disposition  of  the  hedged  physical 
commodity,  and  to  conduct  brokerage 
business  for  customers. 

The  immediate  publication 
requirement,  as  proposed  initially,  was 
also  a  subject  of  concern  to  several 
commenters,  given  the  procedural 
requirements  with  which  the  self- 
regulaiory  organizations  had  to  comply 
in  the  event  of  delayed  publication. 
Generally,  the  commenters  stated  that 
the  public  announcement  requirements 
were  overboard  and  were  likely  to 


restrict  the  flexibihty  of  the  board  and 
committees.* 

Alternative  rules  or  regulatory 
approaches  were  suggested  by  several 
commenters.  Several  commenters  urged 
replacement  of  the  proposed  trading 
prohibition  with  a  general  proscription 
against  misuse  of  material,  non-public 
information  or  a  "performance 
standard"  requiring  each  exchange  to 
prevent  the  misuse  of  material,  non- 
public information  by  developing  its 
own  rules,  subject  to  minimum 
standards,  to  govern  the  disclosure  or 
use  of  material,  non-public  information. 
One  commenter  stated  that  the  proposed 
trading  prohibition  should  be 
unnecessary  if  public  announcement  of 
final  decisions  were  made,  as  required 
by  previously  proposed  Regulation 
1.59(c)(2),  prior  to  the  opening  of  the 
next  trading  session  in  the  affected 
contract  on  that  contract  market  or  any 
linked  exchange.  Finally,  two  self- 
regulatory  organizations  proposed 
alternate  rules  pursuant  to  which 
governing  members  having  knowledge 
of  material,  non-public  information 
would  be  prohibited  from  trading  in  the 
affected  contract;  in  one  such  proposal, 
this  trading  ban  would  not  preclude  the 
liquidation  of  positions  established  prior 
to  the  governing  member's  receipt  of 
non-public,  material  information. 

Based  upon  its  review  of  the 
comments  received  to  date,  the 
Commission  has  determined  to  revise 
the  proposed  rule  in  several  respects. 
First,  the  Commission  finds  merit  in  the 
view,  expressed  in  a  number  of 
comments,  that  the  formulation  of  a 
single  uniform  standard  that  prohibits 
certain  trading  by  governing  members 
having  knowledge  of  a  final  or  imminent 
decision  of  a  board  or  committee 
without  curtailing  or  inhibiting 
legitimate  trading  activity  may  be 
impracticable  in  the  context  of  self- 
regulatory  organizations  in  which 
decisionmakers  are  also,  in  many 
instances,  active  traders.  The  comments 


'  Other  commenters  voiced  objections  to  §  1.59(c) 
as  proposed  on  the  grounds  that;  (1)  The  concept  of 
a  board  of  directors  seeking  to  sanction  a  board 
member  for  violating  his  or  her  duties  as  a  board 
member  seems  unworkable,  especially  for  an 
organization,  e.g..  clearing  organization  which  does 
not  have  individual  members,  and  if  a  director 
violates  his  or  her  duties  of  confidentiality,  the 
appropriate  response  is  tc  seek  that  director's 
resignation  or  removal  for  cau«e.  (2)  the 
Commission  should  exclude  rules  adopted  pursuant 
to  Regulation  1.59  from  the  procedural  requirements 
contained  in  self-regulatory  organization  rulebooks 
and  Parts  8  and  9  of  the  Commission's  regulations; 
(3)  the  rule  should  employ  the  "material 
information"  standard  of  section  9(e)  of  the 
Commodity  Exchange  Act  in  place  of  the  "final 
decision"  standard  of  the  securities  law  formulation 
of  materiality. 


UM  I 
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reflect  significant  uncertainty  as  to  both 
the  kinds  of  decisions  that  could  give 
rise  to  a  trading  ban  as  well  as  the 
circumstances  in  which  a  decision  is 
sufficiently  "imminent"  within  the 
meaning  of  the  rule  to  give  rise  to  a 
trading  restriction.  Although  some 
commenters  in  fact  advocated 
alternative  formulations  of  the  rule  that 
also  entailed  trading  bans,  the 
Commission  is  of  the  view  that  the 
significant  definitional  uncertainties 
expressed  concerning  the  Commission's 
proposed  rule  would  apply  also  to  the 
rules  proposed  by  those  commenters.  In 
assessmg  potential  methods  of 
reformulating  the  proposed  rule  to 
define  its  scope  more  specifically  so  as 
to  eliminate  such  uncertainties,  the 
Commission  has  concluded  that 
attainment  of  a  satisfactory  degree  of 
specificity  is  likely  to  limit  unduly  the 
ambit  of  the  proposed  rule  and  thus  its 
utility  as  a  meaningful  protection  against 
potential  abuses  of  confidential 
information. 

Mmdful  that  a  trading  prohibition  is 
only  one  means  of  protecting  against  the 
abuse  of  confidential  information,  the 
Commission  has  determined  that  a 
prohibition  against  misuse  of 
confidential  inforniption  that  does  not 
automatically  require  that  governing 
members'  trading  activity  in  affected 
contracts  be  halted  is  a  more 
appropriate  regulatory  approach  at  this 
time.  Such  a  standard  will  avoid  the 
potential  hardships  associated  with  a 
trading  ban  but  will  establish  a 
prohibition  against  the  misuse  of  all 
material,  non-public  information  without 
limitation  to  the  originally  proposed 
"final  decision"  standard. 

The  Commission  also  finds  merit  in 
the  suggestions  of  some  commenters 
that  the  Commission  afford  the  self- 
regulatory  organizations  an  opportunity 
to  fashion  their  own  rules,  subject  to 
minimum  standards  established  by 
Commission  regulation,  to  effectuate  the 
goal  of  assuring  that  material,  non- 
public information  is  not  misused. 
Consequently,  the  Commission  is 
proposing  as  revised  Regulation 
1.59(c)(1)  a  requirement  that  each  self- 
regulatory  organization  maintain  rules 
submitted  to  the  Commission  pursuant 
to  section  5a(12)  of  the  Commodity 
Exchange  Act  and  Commission 
Regulation  1.41  (or  pursuant  to  section 
17(j)  of  the  Act  in  the  case  of  a 
registered  futures  association)  that 
prohibit  members  of  such  self-regulatory 
organization's  governing  boards  or 
committees  from  disclosing  or  using 
material,  non-public  information  for  any 
purposes  other  than  the  performance  of 
such  member's  duties  as  a  board  or 


commitiee  member.  While  it  no  longer 
would  automatically  ban  trading  in 
commodity  interests  as  to  which  a 
governing  member  has  material,  non- 
public information,  reformulated 
Regulation  1.59(c)  nonetheless  is 
intended  to  prohibit  the  use  of  such 
information  as  a  basis  for  trading  as 
well  as  to  prohibit  the  disclosure  or 
other  use  of  such  information  for  any 
purpose  other  than  the  purpose  for 
which  it  was  received,  i.e..  the 
performance  of  such  m.ember's  official 
duties  as  a  member  of  a  self-regulatory 
organization  governing  board  or 
committee.  Consequently,  disclosure  of 
such  information  to  others  that  is  not 
pursuant  to  a  governing  member's 
official  duties,  including  to  persons 
employed  by,  holding  joint  ownership 
interests  with  or  otherwise  affiliated 
with  a  governing  member  or  such 
governing  member's  affiliated  firm,  as 
well  as  the  use  of  such  information  by 
such  governing  member  in  his  own 
trading  or  on  behalf  of  others  would  be 
required  to  be  prohibited.' 

In  determining  to  propose  a  rule 
which  substitutes  a  broad  prohibition 
against  the  misuse  of  material  non- 
public information  for  a  more  specific 
prohibition  relating  to  trading  in 
commodity  interests  affected  by 
unannounced  board  or  committee 
decisions,  the  Commission  has  elected 
to  allow  the  SROs.  subject  to 
Commission  oversight,  to  give  specific 
content  to  that  proscription  on  a  case- 
by-case  basis.  Thus,  while  §  1.59(a)  (3) 
and  (4)  define  material,  non-public 
information,  under  the  proposed  rule  the 
SROs  will,  m  the  first  instance, 
determine  the  application  of  that 
standard  in  specific  factual  contexts,  a 
process  that  will  refine  the  definition  of 
information  that  may  not  be  disclosed. 
This  approach  has  the  benefits  of 
affording  general  guidance  to  those 
affected  by  the  rule  while  avoiding  a 
degree  of  specificity  that  could 
unintentionally  exclude  improper 
conduct  from  the  prohibition  and 
permitting  appropriate  variations  based 
upon  the  size  and  other  particular 
circumstances  of  self-regulatory 
organizations. 

Similarly,  the  minimum  standard 
against  improper  use  of  material,  non- 
public information  that  would  be 
established  by  the  proposed  rule  is 
intended  to  prohibit  the  use  of  such 
information  in  trading  as  well  as  other 


'  Self-regulatory  organization  rules  implemented 
pursuant  to  proposed  Regulation  1.59(c)(1)  as 
revised  would  not  be  required  to  prohibit  such 
conduct  expressly  but  could  instead  state  a 
standard  for  the  conduct  to  be  prohibited  and 
provide  specificity  consistent  therewith  through  the 
application  of  an  affirmative  compliance  program. 


misuses,  without  the  mechanism  of  a 
rigid  trading  ban  that  commenters 
feared  could  curtail  bono  fide  trading 
activity.  Trading  activity  by  governing 
members  following  their  receipt  of 
material,  non-public  information  would 
be  subject  to  especially  close  scrutiny 
by  the  relevant  SROs,  but  the  precise 
methods  by  which  the  SROs  ensure  that 
such  improper  trading  does  not  occur 
would,  in  the  first  instance,  be  open  to 
the  SROs  to  determine.  Such  methods 
would  not  necessarily  include  a  trading 
prohibition  or  an  across-the-board 
presumption  that  trading  by  governing 
members  while  in  the  possession  of 
material,  non-public  information  is 
improper,  but  would  presumably  entail, 
at  a  minimum,  that  SROs  have  adequate 
access  to  governing  members'  trading 
records,  review  and  investigate 
complaints  of  improper  trading,  and 
maintain  programs  for  the  review  of 
trading  by  governing  members  sufficient 
to  detect  and  deter  abuses  of  material, 
non-public  informabon.  Each  self- 
regulatory  organization  must  develop 
and  administer  a  program  for  detecting 
possible  violations  of  its  rule  that  is 
sufficient  to  deter  and  detect  violations, 
so  as  to  provide  a  meaningful 
foundation  for  public  confidence  in  the 
fairness  of  the  futures  markets.  Those 
programs,  of  course,  would  be  subject  to 
oversight  by  the  Commission.  The 
Commission  contemplates  that  rules 
complying  with  Regulation  1.59(c)(1)  as 
revised  must  clearly  permit  the 
maximum  sanctions  assessable  by  self- 
regulatory  organizations  to  be 
applicable  in  the  event  of  a  violation  of 
such  rules. 

The  Commission  specifically  invites 
comment  as  to  whether  in  order  to 
ensure  efficacious  enforcement  of  self- 
regulatory  organization  rules 
implemented  pursuant  to  proposed 
Regulation  1.59(c)(1).  it  should  adopt 
rules  designed  to  facilitate  self- 
regulatory  enforcement  efforts.  Such 
rules  could  include,  as  proposed  by  one 
commenter,  a  requirement  that  self- 
regulatory  organizations  adopt  rules 
permitting  them  to  obtain  upon  request, 
in  specified  circumstances,  documents 
related  to  trading  in  affected 
commodities  by  governing  board 
members,  or  require  that  specific 
disclosures  be  made  by  board  or 
comm.ittee  members  of  open  positions  in 
the  contract  market  under  discussion 
held  by  the  governing  member  and  such 
member's  affiliated  firm. 

Commenters  generally  agreed  in 
principle  with  the  immediate  publication 
requirement  in  previously  proposed 
Regulation  1.59(c)(2)  and  one  exchange 
commenter  noted  that  it  is  a  current 


32572 


Federal  Register  /  Vol.  52.  No. 


practice  on  that  exchange  to  announce 
final  decisions  prior  to  the 
commencement  of  the  next  trading 
session.  Commenters  did,  however, 
object  to  the  procedural  requirements 
attendant  upon  a  board  or  committee 
decision  to  delay  publication, 
particularly  the  requirement  of  notice  to 
the  Commission  by  the  fastest  available 
means  of  communication  followed 
promptly  by  a  written  explanation  to  the 
Commission  of  the  reasons  for  such 
delay.  One  commenter  contended  that 
the  approach  previously  proposed  was 
too  mechanistic  and  suggested 
simpUncation  of  the  rule  by  requiring 
that  the  final  decision  be  made  public 
prior  to  the  next  trading  session  unless 
for  good  cause  shown  the  exchange 
decides  to  delay  publication  and 
provides  notice  of  such  decision  to  the 
Commission.  The  Commission  has 
reassessed  the  publication  provision  in 
light  of  the  comments  received,  and  has 
determined  to  simplify  §  1.59(c)(2)  such 
that  publication  of  a  final  decision  of  a 
contract  market  or  clearing  organization 
governing  board  or  committee  ''  could  be 
delayed  for  good  cause  shown  provided 
the  Commission  is  notified  promptly  in 
writing  of  such  decision.* 

Regulatory  Flexibility  Act 

The  Commission  previously  has 

determined  that  contract  markets  are 
not  "small  entities"  for  purposes  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  605) 
and  that  the  requirements  of  the  Act  do 
not.  therefore,  apply  to  contract  markets. 
47  FR  18618  (April  30.  1982). 
Furthermore,  the  Chairman  of  the 
Commission  has  certified  previously  on 
t  t'half  of  the  Commission  that 
f  omparable  rule  proposals,  if  adopted, 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  See.  e.g..  48  FTl  32835,  32836 
duly  19, 1983).  For  the  reasons  set  forth 
above,  and  pursuant  to  Section  3(a)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
b05(b)),  the  Chairman  hereby  certifies, 
on  behalf  of  the  Commission,  that  the 
follow^ing  5  1.59  (a)(8)  and  (c)  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 


'  The  definition  of  "final  decision"  appears  in 

i'  ipi.sed  Re^uldtiiin  1  59  (ftK9|.  which  had  been 
proposed  previously  as  i  l.,W(ai(6). 

•  "Good  cause."  while  not  defined  in  the  rule, 
refers  to  such  circumstances  as  would  constitute  a 
reasonable  basis  for  a  contract  market  or  clearing 
organization  goveminx  board  or  committee  to 
conclude  that  delaying  publication  would  avoid 
otherwise  likely  adverse  market  impacts  or  would 
serve  another  important  self-regulatory  purpose. 
Such  good  cause  should  be  recorded  with 
pariiculanty  at  the  time  of  the  decision  to  delay 
publication. 


Paperwork  Reduction  Act 

The  Paperwork  Reduction  act  of  1980, 
Pub.  L.  96-511,  94  Stat.  2812  et  seq.. 
imposes  certain  requirements  on  federal 
agencies,  including  the  Commission,  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of  information 
as  defined  by  the  PRA.  44  U.S.C.  3501  et 
seq.  The  Commission  does  not  believe 
that  §  1.59  (a)(9)  and  (c)  will  change 
materially  the  amount  of  information  the 
Commission  will  collect  from  self- 
regulatory  organizations.  Any 
information  required  by  the  self- 
regulatory  organization  rules  would  be 
submitted  to  the  Commission,  if  at  all, 
for  review  pursuant  to  section  5a(12)  of 
the  Act  and  §  1.41  of  the  regulations,  or 
section  17(j)  of  the  Act  or  otherwise 
submitted  under  §  1.31.  The  Commission 
has  notified  previously  and  received 
approval  of  the  Office  of  Management 
and  Budget  for  the  information 
collection  which  could  be  expected 
under  these  provisions  this  year.  The 
Commission  does  not  expect  proposed 
§  1.59  (a)(9)  and  (c)  to  alter  significantly 
this  expectation. 

List  of  Subjects  in  17  CFR  Part  1 

Self-regulatory  organizations, 
Contract  markets.  Clearing 
organizations.  Registered  futures 
associations,  Contract  market  members. 
Exchange  employees.  Directors  of 
contract  markets  and  clearing 
organizations. 

In  consideration  of  the  foregoing,  and 
based  on  the  authority  contained  in  the 
Commodity  Exchange  Act  and,  in 
particular,  sections  3,  4b,  5,  5a,  6,  6b,  8, 
8a,  9, 17,  and  23(b)  thereof,  7  U.S,C.  5, 
6b,  7,  7a,  8, 13a,  12, 12a,  13,  21,  and  26(b) 
the  Comm.ission  is  proposing  to  amend 
Title  17,  Chapter  I,  Part  1  of  the  Code  of 
Federal  Regulations  by  adopting  new 
§  §  1,59  (a)(9)  and  (c)  as  follows- 

PART  1— GENERAL  REGULATIONS 
UNDER  THE  COMMODITY  EXCHANGE 
ACT 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows- 

Authority:  7  U.S.C.  2,  2a,  4,  4a.  6,  6a.  6b.  6c, 
6d.  6e,  6f.  6g.  6h,  6i.  6j.  6k.  61.  6m.  6n.  6o.  7.  7a. 
8,  9. 12. 12a.  12c,  13a,  13a-l.  16. 19.  21.  23,  and 
24.  unless  otherwise  rated. 

2.  Section  1.59  is  amended  by  revising 
the  section  heading  and  by  adding 
paragraphs  (a)(9)  and  (c)  to  read  as 
follows: 

§  1.59    Acttvtties  of  self-regulatory 
organization  employees  and  govemtng 
members  who  possess  material,  non-public 
Information. 

(a)  *  *  • 


UM  I 


(9)  "Final  decision  of  a  contract 
market  or  clearing  organization"  means 
a  decision  made  by  the  governing  board 
or  a  committee  of  the  contract  market  or 
clearing  organization  of  the  contract 
market  which  cannot  be  appealed  to 
another  body  within  the  contract  market 
or  clearing  organization  and  which, 
without  further  action,  alters  the  rules  of 
the  contract  market  or  clearing 
organization,  or  results  in  a  member 
responsibility  action  under  Commission 
regulation  §  8.25. 
***** 

(c)  Members  of  self-regulatory 
organization  governing  boards  and 
committees.  (1)  Each  self-regulatory 
organization  must  maintain  in  effect 
rules  which  have  been  submitted  to  the 
Commission  pursuant  to  section  5a(12} 
of  the  Act  and  Commission  Regulation 
1.41  (or  pursuant  to  section  17(j)  of  the 
Act  in  the  case  of  a  registered  futures 
association)  which  provide  that  no 
member  of  such  self-regulatory 
organization  governing  board  or  of  a 
committee  of  such  self-regulatory 
organization  shall  use  or  disclose,  for 
any  purpose  other  than  the  performance 
of  such  member's  official  duties  as  a 
governing  board  or  committee  member 
material,  non-public  information 
obtained  as  a  result  of  such  member's 
participation  on  any  committee  or 
governing  board  of  such  selfregulatory 
organization. 

(2)  Each  contract  market  and  clearing 
organization  of  a  contract  market  must 
maintain  in  effect  rules  which  have  been 
submitted  to  the  Commission  pursuant 
to  section  5a(12)  of  the  Act  and 
Commission  Regulation  1.41  which 
require  that  a  final  decision  of  a  contract 
market  or  clearing  organization 
governing  board  or  committee  be 
armounced  publicly  prior  to  the  opening 
of  the  next  trading  session  in  the 
affected  contract  on  that  contract 
market  and  prior  to  the  opening  of  the 
next  trading  session  in  a  contract  based 
on  the  same  commodity  as  that  contract 
traded  on  any  linked  exchange; 
Provided,  however,  That  the  contract 
market  or  clearing  organization  may 
determine  to  delay  publication  of  the 
final  decision  for  good  cause  shown  and 
with  prom.pt  written  notification  of  the 
reasons  for  such  delay  to  the 
Commission.  i 

Issued  in  Washington.  DC  on  August  24, 
1987,  by  the  Commission. 
Jean  A.  Webb,  I 

Secretary  of  the  Comtnission. 
[FR  Doc.  87-19688  Filed  ft-27-87;  8:45  am] 
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TENNESSEE  VALLEY  AUTHORITY 
18  CFR  Part  1301 

Revisions  of  Freedom  of  Information 
Act  (FOIA)  Regulations 

AGENCY:  Tennessee  Valley  Authority 
(T\'Aj. 

ACTION:  Proposed  rule. 

SUMMARY:  TVA  proposes  to  revise  one 
exemption  from  disclosure  under  the 
FOIA  set  out  in  its  regulations  in  order 
to  confonn  that  exemption  with  changes 
made  by  the  Freedom  of  Information 
Reform  Act  of  1986.  TVA  also  proposes 
to  redesignate  the  positions  responsible 
for  handling  and  determining  initial 
requests  and  administrative  appeals 
under  the  FOIA  to  reP.cct  TVA 
organizational  changes. 

DATE:  Comments  must  be  received  by 

September  28,  1987. 

ADDRESS:  Comments  should  be  sent  to 
Craven  Crowell,  Manager.  Office  of 
Governmental  and  Public  Affairs, 
Tennessee  Valley  Authority,  400  West 
Summit  Hill  Drive,  Knowille,  Tennessee 
37902. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cil'jp-t  D.  Francis.  Jr..  (615)  6,32-6000. 
SUPPLEMENTARY  INFORMATION:  This 

proposed  rule  is  not  a  major  rule  for  the 
purpose  of  Executive  Order  12291.  As 
required  by  the  Regulatory  Flexibility 
Act,  it  is  hereby  certified  that  this 
proposed  rule  will  not  have  a  significant 
impact  on  small  business  entities. 

List  of  Subjects  in  18  CFR  Fart  1301 

Administrative  practice  and 
procedure.  Freedom  of  Information, 
Privacy,  and  Sunshine  Acts. 

For  the  reasons  set  forth  in  the 
preamble,  TVA  proposes  to  amend  Title 
18,  Chapter  XIII  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  1301— PROCEDURES 

1.  The  authority  citation  for  Part  1301 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  831-831dd,  5  U.S.C. 
552. 18  U.S.C.  20e(b). 

2.  Section  1301.1  is  am.ended  by 
revising  paragraph  (al(71,  the  first 
sentence  of  paragraph  (b)  introductory 
text,  the  second  sentence  of  paragraph 
{c]{l)(i),  the  first  sentence  of  paragraph 
{c)(l}(ii),  the  third  sentence  of  paragraph 
(c){2)(ii},  the  second  sentence  of 
paragraph  (cj(3j|i),  the  fourth  sentence 
of  paragraph  (c](3)(ii),  and  the  third 
sentence  of  paragraph  (e)  as  follows: 

§  1301.1     Records, 
(a)  •  •  • 


(7)  Records  or  information  compiled 
for  law  enforcc-.Tient  purposes,  but  only 
to  the  extent  that  the  production  of  such 
law  enforcement  records  or  information; 

(i)  Could  reasonably  be  expected  to 
interfere  with  enforcement  proceedings, 

(ii)  Would  deprive  a  person  of  a  right 
to  a  fair  trial  or  an  impartial 
adjudication, 

(iii)  Could  reasonably  be  expected  to 
constitute  an  unwarranted  invasion  of 
personal  privacy, 

(iv)  Could  reasonably  be  expected  to 
disclose  the  identity  of  a  confidential 
source,  including  a  State,  local,  or 
foreign  agency  or  authority  or  any 
private  institution  which  furnished 
information  on  a  confidential  basis,  and, 
in  the  case  of  a  record  or  information 
compiled  by  a  criminal  law  enforcement 
authority  in  the  course  of  a  criminal 
investigation,  or  by  an  agency 
conducting  a  lawful  national  security 
intelligence  investigation,  information 
furnished  by  a  confidential  source, 

(v)  Would  disclose  techniques  and 
procedures  for  law  enforcement 
investigations  or  prosecutions,  or  would 
disclose  guidelines  for  law  enforcement 
investigations  or  prosecutions  if  such 
disclosure  could  reasonably  be  expected 
to  risk  circumvention  of  the  law,  or 

(vi)  Could  reasonably  be  expected  to 
endanger  the  life  or  physical  safety  of 
any  individual; 
***** 

(b)  Requests.  Requests  to  inspect  and 
copy  TVA  records  shall  be  directed  to 
the  Manager,  Office  of  Governmental 
and  Public  Affairs,  Tennessee  Valley 
Authority,  Knoxville,  Tennessee  37902. 


(c)  *  *  * 

(1)  *  *  * 

(i)  *  *  *  Initial  determinations  shall  be 
made  by  the  Manager,  Office  of 
Governmental  and  Public  Affairs,  or  the 
Director  of  Information.  *  *  * 

(ii)  For  purposes  of  this  paragraph,  a 
request  is  deemed  to  be  received  by 
TVA  only  when  it  is  physically 
delivered  to  the  Office  of  Governmental 
and  Public  Affairs  and  meets  all  the 
requirements  of  paragraph  (b)  of  this 
section.  *  *  * 

(2)*** 

(ii)  *  *  *  Determinations  of  appeals 
under  this  section  shall  be  made  by  the 
General  Manager  or  the  General 
Manager's  designee.  *  *  * 

(3)  *  *  * 

(i)  *  *  *  Such  extension  may  not 
exceed  10  working  days,  and  a  decision 
to  make  such  extension  shall  be  made 
by  the  Manager,  Office  of  Governmental 
and  Public  Affairs,  or  the  Director  of 
Information. 


(iii)  '   '   ■  A  decision  to  make  an 
extension  under  this  paragraph  shall  be 
made  by  the  General  Manager  or  the 
General  Manager's  designee. 

*  *  *  •  * 

(e)  *  *  *  A  price  list  and  order  form  for 
some  of  the  most  frequently  asked  for 
TVA  publications  and  reports  is 
contained  in  TVA  Form  3077,  which  may 
be  obtained  by  writing  the  Manager, 
Office  of  Governmental  and  Public 
Affairs,  Tennessee  Valley  Authority, 
Knoxville,  Tennessee  37902.  *  *  * 
W.F.  WLlUs, 
General  Manager. 
[FR  Doc.  87-19706  Filed  8-27-«7;  8:45  am) 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1002.  1007,  1103,  1150. 
1160.  1162,  1169,  1171,  1177,  1160  and 
1182 

I  Ex  Parte  No.  246  (Sub-No.  5)1 

Regulations  Governing  Fees  for 
Services  Performed  in  Connection 
With  Lice.nsing  and  Related  Services— 
1987  Update 

AGENCY:  Inieislate  Commerce 

Commission. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  In  this  decision  the 
Commission  proposes  to  modify  its 
costing  and  update  formulas  for 
calculating  user  fees.  This  decision  also 
proposes  the  Commission's  1987  user  fee 
update.  The  Commission  is  required  by 
its  regulations  in  49  CFR  1002.3  to 
update  user  fees  annually.  We  are  also 
proposing  to  recalculate  our  fee  for  self- 
insurance  applications  at  49  CFR 
1002.2(f}(77)  and  to  add  a  new  fee  for 
petitions  for  substitution  of  applicant  at 
49  CFR  1002.2(f)(15). 

DATE:  Comments  are  due  on  September 

28,  1987. 

ADDRESS:  An  original  and  15  copies  of 

com.ments  must  be  sent  to:  Ex  Parte  No. 

246  (Sub-No.  5).  Office  of  the  Secretary, 

Case  Control  Branch,  Room  1324, 

Interstate  Commerce  Commission, 

Washington,  DC  20423, 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  M.  King.  202-2"5-:4..o 
For  costing  information:  William  W. 
England.  202-275-7472.  (TDD  for 
hearing  impaired:  (202)  275-1721) 

SUPPLEMENTARY  INFORMATION:  The 

Commission  is  required  by  its 
regulations  in  49  CFR  1002.3  to  update 
user  fees  annuallv.  Based  on  our  review 
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of  the  user  fee  program,  we  conclude 
that  revisions  of  the  costing  formula  and 
the  update  formula  are  necessarj'  to 
insure  that  the  Commission  recovers  all 
costs  for  providing  services  which 
lawfully  can  be  recovered  under  the 
Independent  Offices  Appropriation  Act 
of  1952,  31  U.S.C.  9701. 

We  are  proposing  to  modify  the 
original  costing  formula  adopted  in 
Rt^-guiatjops  Governing  Fees  For 
Servjces.  1  I.C.C.  2d  60  (1984)  [hereafter 
called  1984  Fee  Decision]  aff  d.  in  part, 
Centra!  f^  Southern  Motor  Freight  Tariff 
A-^s  ■/!  V.  United  States.  777  F.2d  722, 
(D.C.  Cir.  1985),  modified  in  Regulations 

Coverning  Fees  for  Services. I.C.C. 

2d  —  [1987).  by  adding  the  cost  of  fee 
receipts  processing  to  the  original  direct 
labor  calculation  and  by  adding  a  new 
overhead  factor  for  office  general  and 
administrative  expenses  to  reRect  the 
Comm'><5  on's  cost  of  providing  space, 
heat  and  other  essential  services  for 
employees  who  handle  fee-related 
items. 

Based  on  our  review  of  the  update 
formula  in  49  CFR  1002.3,  we  believe 
that  it  is  necessary  to  modify  that 
formula  to  insure  tha;  the  updated  fees 
are  properly  calculated.  Therefore,  we 
are  proposing  to  modify  the  update 
formula  to  recognize  that  the  operations 
overhead  factor  is  subject  to  annual 
change.  Also,  since  the  only  "other 
costs"  that  we  capture  are  ICC  Register 
tind  Federal  Register  costs,  we  believe 
that  it  is  more  appropriate  to  calculate 
'hat  factor  by  using  the  actual  changes 
in  costs  for  these  publications  rather 
than  the  change  m  the  Consumer  Price 
index.  Accordingly,  we  are  proposing  to 
change  that  factor  to  reflect  actual 
publication  cost  charges. 

We  also  are  proposing  to  make  two 
i.hanges  in  individual  items  in  our  fee 
schedule  in  49  CFR  1002.2ff)-  A  new  Fee 
l:e.m  (15)  relating  to  petitions  to 
substitute  applicant  in  an  operating 
rights  proceeding  is  proposed.  Also,  our 
i.ost  data  and  the  resulting  fee  for 
existing  Fee  Item  (77)  relating  to  seif- 
iiisurance  applications  are  proposed  to 
be  revised  to  reflect  charges  in  handling 
«iich  applications. 

Findily,  all  the  costs  will  be  revised  to 
reflect  the  1987  Government-wide 
ae.nrra!  s-;!ary  increase  that  took  cffert 
January  1.  1987.  We  will  also  modify  our 
calculation  of  the  Government  overhead 
factor  to  reflect  changes  that  the  Office 
of  Management  and  Budget  has  made  in 
its  current  update  to  Circular  A-76  "Cost 
Comparison  Handbook"  in  the  area  of 
fringe  benefits  and  other  wage  related 
costs.  This  decision  shou.d  not  have  a 
significant  impact  upon  the  quality  of 
the  human  environment  or  conservation 
of  energy  resources.  N'or  should  it  have 


a  significant  effect  on  a  substantial 
number  of  sm.all  entities. 

A  copy  of  the  Commission's  full 
decision  in  this  matter  is  available  from 
the  Office  of  the  Secretary,  Room  2215. 
Interstate  Commerce  Commission, 
Washington,  DC  20423  (202-275-7428). 

List  of  Subjects  in  49  CFR  Parts  1002, 
1007,  1103, 1150.  1160.  1162, 1169, 1171, 
1177, 1180  and  1182 

Administrative  practice  and 
Procedure. 

It  is  ordered: 

1.  Title  49  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  set  forth  below. 

2.  An  original  and  15  copies  of 
comments  on  these  proposed  changes 
are  due  September  28, 1987. 

Decided:  Aug'ist  11, 1987. 

By  the  Commission,  Chairman  Gradison. 
Vice  Chairman  Lamboley,  Commissioners 
Sterrett,  Andre  and  Simmons.  Commissioner 
Sterrett  dissented  in  part  with  a  separate 
expression. 

Noreta  R.  McGee, 

Secretary. 

Title  49  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

PART  1002— FEES 

1.  The  authority  citation  for  this  part 
is  proposed  to  continue  to  read  as 
follows: 

Authority:  5  VS.C.  552(a)(4)(A).  5  U.S.C. 
553.  31  U.S.C.  9701  and  49  U.S.C.  10321 

§  1002.1    [Amended] 

2.  In  §  1002.1.  the  dollar  amount  of 
"$3.00"  in  paragraph  (a)  would  be 
revised  to  read  "$5.00". 

3.  In  §  1002.1,  the  dollar  amount  of 
"$11.00"  in  paragraph  (c)  would  be 
revised  to  read  "$12.00". 

4.  In  §  1002.1.  the  table  in  paragraph 
(f)(6)  would  be  revised  to  read  as 
follows: 


5.  In  §  1002.2,  paragraph  (f)  would  be 
revised  to  read: 


UM  I 


§1002.2    Tiling  fees. 

***** 

(f)  Schedule  of  filing  fees. 


Type  ot  p»oc9e<lings 


Fe«s 


Part  1:  Non-AaH  AppHcatlons  fof  Operating 
Authority  or  Exemptions 

(1)  An  applicattor  *Of  motor  earner  opefating  au- 
ttionty;  a  cenrficate  of  reotstrabon  irx:HxJin9  a 
certificate  ol  registration  lor  cenair  foreign  cam. 
ers.  tK0*<8r  auirofTtv  water  earner  operating  or 
exempiK^r  auinonty.  or  houserioW  ^OOOs  freigW 
k>r*araef  autnonty  j       $200 

(2)  A  fitness  only  application  for  motor  common 
carrer  aotfofity  onOer  49  USC  10922(b)(4HE) 
or  rrrotor  contract  autfiorty  under  48  U.SC 
10923(bll5)<A)  to  transport  lood  and  related 
products  I         too 

(3)  A  petition  to  'nterpret  or  danfy  an  operating 
authority  under  49  CFR  1160  64   2,000 

(4)  A  request  see*inq  ttie  modification  ol  operating 
auttionty  only  to  tre  ertent  ol  rnanrng  a  mins^en- 
al  correction  wt>en  the  onginat  er^or  was  cavz^ 
by  applicant,  a  change  in  ttie  "?me  of  I*  e 
shipper  or  owner  ol  a  ptarttstte  or  „'^.e  change  ot 
a  highway  name  or  numOer „  30 

(5)  A  peti'ion  to  renew  authorty  to  i(anspo«1  explo- 
sives under  49  u  SC   10922  01  10923    30 

(6)  An  application  to  reniove  restriction  or  oroaden 
unOcfy  narrow  authonty  u.Tder  49  CFR  Part  1i65  .  200 

(7)  An  application  for  auttxyity  to  deviate  from 
autticnzed  regular  roijle  authorty  49  US  C 
10923 _ 100 

(8)  An  application  lor  motor  caner  .-x  water  carty 
temporary  aothorrty  under  49  U  S  ;    ta928(b) 90 

(9)  An  application  for  motor  ca,"ner  temporary  au- 
Itiority  under  49  u  S  C    1092810(1)     70 

(10)  An  emer.sion  ol  the  tine  period  during  wTich 
an  outstanding  appiica'jon  lor  smergerKy  terT!c>j> 
rary  authorty  as  Oennnd  m  49  U  S  C  1092e(cKi) 
may  contmoe  17 

(11)  Request  for  name  ctiarge  of  earner,  txoker, 
or  tiousehckJ  goods  freight  forwarder 7 

(12)  A  not'ce  required  Sy  49  U  S  C  10524(b)  to 
engage  in  comp.:*nsaled  intercorporate  tiaunng 
Including  an  updated  -otK*  required  by  49  C^U 
11674 

(13)  A  nonce  of  rtent  10  operate  under  the 
agncuitural  co-operative  e»oir.ption  m  49  U.S.C 
10626(a)(5)    ^ 60 

(14)  (Resented)  I 

(15)  A  joint  petition  to  substitute  applicant  in  a 
pending  operating  rights  proceedings 20 

(16)  (Reserved] 

P«rt  II:  Nor-R».|  Appilcetlone  To  Ol»conttnue 
Transportation 

(17)  A  notice  or  petition  to  Oiscootmue  ferry  serv- 
ice 49  U  S  C   10908  ..  ^ 8,100 

(18)  A  petition  to  discontirue  motor  earner  ol 
passenger  transporation  m  one  State 5(X) 

(19)  tfloservedl 

Part  ill:  Non-RaN  Applications  To  Enter  Upon  a 
Particular  FinarKlal  Transection  or  Joint  Ar- 
rangement 

(20)  An  application  for  the  pociing  or  division  ot 
traffic 1.500 

(21)  An  application  involving  the  purchase,  lease, 
consolidation,  iiierger  o*  acquisition  ol  control  of 
a  molor  Of  water  carrier  or  earners  under  49 
U,S,C   11343  750 

(22)  An  application  for  approval  of  a  norvrail  rate 
association  agreement  49  USC   10706 9.900 

(23)  An  application  '-y  apc'Ovai  of  an  amendment 
to  a  non-rail  rate  association  agfeement: 

(I)  Signif'cant  Amendment „ 4,700 

(ii)  Minor  Arr.endment  ,, 30 

(24)  An  appiicatKiin  'or  temporary  authonty  to  oper- 
ate  a  rrvjtor  Of  water  ca."!ar  49  u  S  C   11349      ,,  150 

(25)  An  application  tc  tiarsfar  or  iease  a  certificate 
or  permit,  including  a  certificate  ot  registration. 
and  a  broker  license  or  cTiange  ot  control  of 
companies  holding  brooers  license  49  uSC 
10926.  or  a  transfer  of  a  water  earner  exemption 
authorized  under  49  U  S  C,  1C542  and  10544    .  .  200 

(26)  An  application  fo*  apc-roval  of  a  motor  vehicle 
rental  contract  49  CFH  I067,4itd) 150 
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Type  o)  pfoceedtngs 


Fees 


Type  o<  prcKeedings 


Fees 


Type  ot  pfoceedings 


Fees 


(27)   A   petition   tor   exemption   under   49   U.S.C. 

imSie) 

(28H32!  [Reserved) 

P»n  IV.  Rail  Applications  lor  Operating 
Autf>ortty 

(331  lai  Ar  applicatior"  tor  a  certificate  aul-KVizing 
tr^e  const'Tjcoon,  eirienso'"    acoujsrtton   or  oper- 
ation ol  lines  o(  railroad   49  u  S  C   i09Ci 
(fci  Exempt  transaclKXi  under  49  C  F  R    10901 

(34 >  Feeder  Line  Oevalopment  Program  appiicatjon 
Weo  under  49  ij  S  C    109^0  (tj'llHAK.: 

(35)  A  Feeder  Line  Development  Program  applica- 
tion tiled  under  49  U  S  C   lOSiOft^H'KAui.i 

(36>— |3"l  ^Reserved! 

Pan  V   RaH  Appllcatloos  to  Disconttnu* 
Ti  ansportatlon  Services 

(38)  An  application  lor  autnonty  to  atianoon  all  or 
a  portxyi  ol  a  lirie  ol  raiiioad  or  operaton 
tnereof  fi'ed  Dy  a  raiiroaa  (except  appiicatons 
filed  tiy  Consolidated  Rail  Corpo-atioi^  pursuant 
to  tne  North  East  Rail  Se'vtce  Act.  bankojpt 
raiifoads  or  exempt  apanoonme-nts  unaer  49 
CFR  1152  50)   

(39)  An  application  lor  aut»ionty  to  abandon  aH  or 
a  porti.Dn  01  a  line  ol  railroad  or  operation 
thereol  filed  t?v  Consolidated  Rai'  Corporation 
pursuant  to  Nortn  East  Rail  Service  Act     

(4C)  Abandonments  tiled  by  bantifupl  railroads.  49 
CFR  1152  40 

(41)  Exempt  abandonments  49  CFR  1152  50  

(42)  A  notice  or  petition  to  discontinue  passenger 
train  service 

(43)  [Reserved] 

Pan  Vt  Rail  Applications  To  Enter  Upon  a 
Particular  Financial  Transaction  or  Joint  Ar- 
rangement 

(44)  An  appication  tor  use  o(  terminal  taalibes  or 
other  application  49  u  SO   11103 

(45)  An  application  lor  ttie  pooling  or  division  o( 
traffic.  49  U-SC   11342 

(46)  An  application  tor  two  or  more  earners  to 
consolidate  or  rtwrge  ttieK  properties  or  fran- 
chisee or  a  part  ttiereol.  into  one  corporation  for 
o««r)ership-  management  and  operation  ol  the 
properties  previojsly  in  separate  ownersnip  49 
US.C.  11343. 

(i|  Major  transaction _ 

(II)  Significant  transaction 

(III)  Minor  transaction 

(iv)  Exempt  transaction  (49  CFR  1080.2(d)] 

(v)  Responsive  application 

(47)  An  application  ol  a  noncamer  to  acquire 
control  of  tv»o  or  more  earners  ttirough  owner- 
snip  o<  stock  or  ottierwise.  49  US.C.   11343. 

(i)  Maior  transaction      „ 

(ii)  Signrficdnt  transact-on ..„ , 

(lu)  Minor  ransaction      

(IV)  Exempt  transaction  [49  CFR  1080.2(d)] 

(v)  Responsive  application 

(48)  An  application  tc  acqure  trackage  nghts  over, 
joint  ownership  in  or  joint  use  ot  any  railroad 
lines  owned  and  operated  by  any  otfiei  earner 
and  terminals  incidental  to  ttiereto,  49  U.S.C. 
11343 

(i)  Maior  transaction       

(11)  &gni(icani  transaction 

(ill)  Minor  transaction      

(iv)  Exemp'  transaction  [49  CFR  1080.2(d)] 

(v)  Responsive  application  

(49)  An  application  ot  a  earner  or  earners  to 
purchase  lease  o*  contract  to  ope.'ate  the  prop- 
erties ol  another,  or  to  acquire  control  ot  arv 
other  by  purcr\ase  ol  stock  or  ot^e-wise  49 
U-SC   11343 

(i)  Major  transaction — „..- 

(m)  Significant  t-ansaction 

(ill)  Minor  transaction    

(iv)  Exempt  transaction  [49  CFR  1080.2(d)) 

(V)  Responsive  application  

(50i  An  application  lor  a  determination  of  fact  of 

competition   49  LI  S  C   Ii32'(ail2i  or  (b)  

(511  An  application  tor  approval  of   or  tc  amorxl,  a 

rail  rate  association  agreement  49  o  S  C   10706. 

(52)  An  application  for  aiiprova   o*  an  amendment 

to  a  rail  rate  association  agreernent   49  U  S  C 

10706 

(i)  Significant  Amendment _. — - 

(ii)  Mir>or  Amendment   

(53 1  An  application  lor  autnonty  to  hold  a  position 
as  officer  or  director  49  use.  11322 


200 


2.600 
550 


3.200 


2,100 


150 


650 
75C 


8.100 


6.800 
4.700 


100.000 

20.000 

2,200 

550 

2.200 


100,000 

20.000 

2,200 

550 

2,200 


100,000 

20,000 

2,200 

500 

2.200 


100,000 

20,000 

2,200 

550 

2,200 

20.000 


4.700 
30 

250 


(54)  (a)  An  application  tc  issue  secunlies.  an 
application  to  assume  obligation  or  liability  m 
respect  to  securities  ot  arx>ttier.  an  application 
or  petition  lor  modrficalion  of  an  outstandir^g 
auttionzation.  or  an  appl»catK)n  tor  exemption  for 
competitive  bidding  requirerr^ents  of  Ex  Parte  No. 
158.  49  CFR  1175  10   48  U  SC    11301  

(b)  An  exempt  transaction  under  49  CFR  1 1 75 , 

(55)  A  petition  tor  exemption  (ottwr  than  a  rule- 
making) filed  by  rail  earners  49  use   10505   

(56)  An  application  for  forced  sale  of  bankrupt 
railroad  lines  49  CFR  1160  40-49.  45  USC 
915 

(57)-(58)  (Reserved] 

Pan  VII   Forma!  Proceedings 

(60)  A  com.nain'  ainxinc  uniawn;'  rates  or  prac- 
tices ot  ca,'ners  prope.'A  txoKers  or  freight  for- 
warders oi  txxisehoio  goods 

(61)  A  complaint  seeking  or  a  petition  requesbrtg 
mstiiLitton  ol  an  investigation  seeKirig  the  pre- 
scnption  or  division  of  joini  rates,  fares  or 
charges  49  u  S  C   i0705(fJ(l)lA) 

(62)  A  petition  lor  declaratory  order 

(i)  A  petition  for  declaratory  order  involving 
dispute  over  an  existing  rale  or  practice 
which  IS  comparable  to  a  complaint  pro- 
ceeding   

(ii)  All  ottie'  petitions  tor  deciaratufy  order 

(63)  Requests  (or  nationwide  and  regional  colloc- 
Uvely  filed  gerwrai  rate  increases  and  major  rate 
restructures  accompanied  by  supporting  cost 
and  finarKMl  information  justifying  the  increase 

(64)  A  petition  for  exemption  from  filing  tantis  by 
water  and  bus  earners 

(65)  An  appiieation  for  shipper  antitrust  immunity. 
49  US  C.  10706(a)(5)(A) 

(66)  Petition  for  review  of  state  regulations  of 
intrastate  rates,  rules  or  practices  filed  by  mter- 
stale  rail  earners  49  USC  11501 

(67)  Petition  for  review  ol  state  regulations  of 
intrastate  rates,  mles  or  practices  filed  l)y  mlec- 
state  bus  earners  49  U  S  C  1 1501 

(68)-(7l)  [Resenred] 

Parte  Vil:  Informal  P'pcsredmgs 
(72)  An  application  for  autnonty  to  establish  re- 
leased value  rates  or  ratings  under  49  USC. 
10730  (Except  that  no  lee  will  tie  assessed  lor 
applications  seeking  such  auttiority  in  connection 
•nth  reduced  rates  established  to  relieve  distress 

caused  by  drought  ot  other  natural  disaster) 

(731  An  application  tor  special  permission  lor  short 
notice  or  the  waiver  ol  ottier  tariff  pubitsfvng 
requirements   

(74)  The  filing  ol  tanffs.  rate  schedules  and  coo- 
tracts  including  supplements  (per  senes  transmit- 
ted)  

(75)  Special  docket  application  from  rail  and  water 
earners  (There  is  no  fee  for  requests  involving 
sums  Ol  $5,000  01  less) 

(76)  Inlormal  complaint  about  rail  rale  application ... 

(77)  An  application  tor  original  qualification  as  sell- 
insjrer 

(78)  A  service  lee  lor  insurer  surety  Of  seff-msurer 
accepted  certificate  ot  insurance  or  surety  bond. 
Ttie  fee  is  based  on  a  formula  of  $10  par 
accepted  eeniL^ate  ot  insurance  or  surety  bor)d 
as  indication  ol  ICC  insurance  activity  fn>ere  is 
a  $50  annual  minimuiTi )  (per  accepted  certifi- 
cate)  

(79)  A  petition  for  waiver  of  any  provision  ol  tne 
lease  and  interctiange  regulations  49  CFR  Part 
1057 

(80)  A  petition  lor  reinstatement  ol  revoked  operat- 
ing authonty 

(8l)-(82) 

(83)  Pettion  lor  reinstatement  ol  a  dismissed  opor- 
ating  nghts  application 

(84)  FHing  ol  documents  lor  recordation  49  u  SC 
11303  and  49  CFR  1177  3(c)  (per  document) 

(85)  Valuations  ol  railroad  lines  m  conjunction  with 
pur-chase  offers  ^n  atiandonrnent  proceedings 

(86)  Informs'  opinions  about  rate  applications  (all 
modes)  

(8rj-(95)  (Resen/ed] 

Pert  IX;  Services 

(96)  Messeriger  oewe'v  o'  decision  to  a  railroad 
earner's  Wasi-ungton   Cki   agent  (per  delivery). 

(97)  Request  tor  se-v-ce  list  lor  proceedings  (per 
list)  , 

(981  Requests  tor  cop.es  ol  the  one-percent  car- 
load waybill  sample       - 


1,200 
550 


650 


1,400 


500 


1,S00 


500 
850 


5,500 

150 
2.500 

500 


400 


50 
100 


(99)  Verification  ot  surcfiarge  level  pursuant  to  Ex 
Pane  No  389.  Procedures  lor  Requesurig  Rail 
Vanatue  Cost  &  Revenue  Determination  lor  Jomt 
Rates  Sutiject  lo  Surcharge  or  Cancellation  (per 
movement  verified) 

(100)  Application  lee  lor  Interstate  Commerce 
Corrwnission  Practitioners  Exam     


10 

300 
40 

200 

13 

1.000 

40 


SO 


10 

7 

100 


6.  In  §  1002.3,  paragraphs  (d)  (2) 
through  (4)  would  be  revised  as  follows: 

§  1002.3     Updating  user  fees. 

*         •         *         •         * 

(d) •   •   * 

(2)  Operations  overhead  shall  be 
developed  each  year  on  the  basis  of 
current  relationships  existing  on  a 
weighted  basis,  for  indirect  labor 
applicable  to  the  first  supervisory  work 
centers  directly  associated  with  user  fee 
activity.  Actual  updating  of  operations 
overhead  will  be  accomplished  by 
applying  the  current  percentage  factor  to 
updated  direct  labor,  including  current 
governmental  overhead  costs. 

(3)(i)  Office  general  and 
administrative  costs  shall  be  developed 
each  year  on  the  basis  of  current  level 
costs,  i.e„  dividing  actual  office  general 
and  administrative  costs  for  the  current 
fiscal  year  by  total  office  costs  for  the 
Offices  and  Bureaus  directly  associated 
with  user  fee  activity.  Actual  updating 
of  office  general  and  administrative 
costs  will  be  accomplished  by  applying 
the  current  percentage  factor  to  updated 
direct  labor,  including  current 
governmental  overhead  and  cuirent 
operations  overhead  costs. 

(ii)  Commission  general  and 
administrative  costs  shall  be  developed 
each  year  on  the  basis  of  current  level 
costs,  i.e.,  dividing  actual  Commission 
general  and  administrative  costs  for  the 
current  fiscal  year  by  total  agency 
expenses  for  the  current  fiscal  year. 
Actual  updating  of  Commission  general 
and  administrative  costs  will  be 
accomplished  by  applying  the  current 
percentage  factor  to  updated  direct 
labor,  including  current  governmental 
overhead,  operations  overhead  and 
office  general  and  administrative  costs. 
(4)  Publication  costs  shall  be  adjusted 
on  the  basis  of  known  changes  in  the 
costs  applicable  to  publication  of 
material  in  the  Federal  Register  or  ICC 
Register. 


PART  1007-RECORDS  CONTAINING 
INFORMATION  ABOUT  INDIVIDUALS 

7.  In  Part  1007,  the  authority  citation 
would  be  revised  to  read; 

Authority:  5  U.S.C  552,  553,  and  559. 
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§  1007.5    lAmendedl 

8.  In  S  1007.5  paragraph  (f).  the  phrase 
"of  10  cents  per  letter  size  or  legal  size 
exposure  duplicated  electrostatically" 
would  be  revised  to  read  "set  forth  in  49 
CFR  1002.1(d)". 

PART  1103— PRACTITIONERS 

9.  The  authority  citation  for  Part  1103 
would  continue  to  read: 

Authority:  49  US  C,  10308  and  103J1.  5 
use.  559 

10.  In  §  1103.3  paragraphs  (d),  (k).  (1), 
and  (m)  are  proposed  to  be  revised  to 
read; 

§  1 103.3    Persons  not  attomeys-at-Jaw— 
qualifications  and  requirements  for  practice 
before  ttie  Commission. 

«         •  •         «         * 

(d)  Application  fee.  Each  application 
filed  pu'suant  to  this  rule  must  be 
accompanied  by  the  non-refundable  fee 
in  the  amount  set  forth  in  49  CFR 
1002.2(fj(100).  Payment  must  be  made 
either  by  check  or  money  order  payable 
to  the  Interstate  Commerce  Commission. 
Cash  payment  will  not  be  accepted. 

■  *  «  •  * 

(k)  Failing  or  postponing  the 
examination.  Applicants  whc  fail  the 
examination  may  reapply  by  submitting 
a  request  in  writing  with  an  additional 
filing  fee  in  the  amount  set  forth  in  49 
CFR  1002.2(0(100).  Applicants  who 
postpone  taking  the  examination  three 
times  without  showing  good  cause  will 
have  their  applications  returned, 

(1)  The  filing  fee  in  the  amount  set 
forth  in  49  CFR  1002.2(0(100)  is  not 
refundable. 

(m)  Any  application  resubmitted  to 
the  Commission  after  being  returned 
m.ust  be  accompanied  by  a  filing  fee  in 
the  amount  set  forth  in  49  CFR 
1002.2(0(100). 


PART  1150— CERTIFICATE  TO 
CONSTRUCT,  ACQUIRE  OR  OPERATE 
RAILROAD  LINES 

11.  The  authority  citation  for  Part  1150 
would  be  revised  to  read: 

Authority:  49  US  C  10321.  10326.  10901. 
10903.  10505:  5  U  S.C.  553  and  559. 

§1150.10     (Amended] 

12.  In  §  1150.10.  paragraph  (b)  would 
be  amended  by  removing  the  sentence 
"A  S700  fee  is  required  to  file  an 
application  (49  CFR  1002.2(d)(1))."  and 
substituting  in  its  place  "A  filing  fee  in 
the  amount  set  forth  in  49  CFR 
1002.2(0(33)  is  required  to  file  an 
application.". 


PART  1 160— HOW  TO  APPLY  FOR 
OPERATING  AUTHORITY 

13.  The  authority  citation  for  Part 
1160  would  continue  to  read: 

Authority:  49  U.S.C.  10101.  10305.  10321. 
10921.  10922.  10624.  and  11102;  5  U.S.C.  553;  16 
U.S.C.  1456. 

14.  In  §  1160.64.  paragraph  (b)  would 
be  revised  to  read: 

§  1 160.64     Petition  to  clarify  or  Interpret 
formally  an  operating  auttiority. 

(b)  No  application  form  need  be  used. 
Petitioner  shall  file  its  entire  argument 
with  the  petition,  with  the  fee  in  the 
amount  set  forth  in  49  CFR  1002.2(0(3). 
The  petition  shall  be  sent  to  the  Office 
of  the  Secretary. 


PART  1162— TEMPORARY 
AUTHORITY  (TA)  AND  EMERGENCY 
TEMPORARY  AUTHORITY  (ETA) 
PROCEDURES  UNDER  49  U.S.C.  10928 

15.  The  authority  citation  for  Part  1162 
would  continue  to  read: 

Authority:  49  U.S.C.  10321. 10928:  5  U.S.C. 

559. 

16.  In  §  1162.2  paragraph  (c)  would  be 
revised  to  read: 

§  1 162.2     Filing  of  appltcations. 

•  «  *  •  • 

(c)  Filing  fees.  A  filing  fee  in  the 
amount  set  forth  in  49  CFR  1002.2(f)(8) 
shall  accompany  each  temporary 
authority  application.  The  filing  fee  for 
ETA  applications  is  set  forth  in  49  CFR 
1002.2(0(9).  If  applicant  seeks  any 
extension  of  the  ETA.  a  filing  fee  in  the 
amount  set  forth  in  49  CFR  1002.2(f)(10) 
is  required. 


§116.2.2    [Amended] 

17.  In  §  1162.2  paragraph  (e)(4){ji). 
the  first  sentence  of  that  paragraph 
would  be  revised  to  read:  "Any  request 
for  extension  of  ETA,  not  conforming  to 
the  rules  in  paragraph  (e)(4)(i)  of  this 
section  shall  be  made  by  filing  an 
original  and  two  (2)  copies  of  for?n 
OCCA-19  and  shall  be  accompanied  by 
the  fee  set  forth  in  49  CFR  1002.2(0(10).". 
The  rest  of  the  text  of  the  paragraph 
would  remain  unchanged. 

PART  1169— RULES  GOVERNING 
DISCONTINUING  BUS 
TRANSPORTATION  IN  ONE  STATE 

18.  In  Part  1169,  the  authority  citation 
would  continue  to  read: 

Authority:  49  U.S.C.  10321  and  10935;  5 
U.S.C.  553. 


§1169.3     [Amended] 

19.  In  §  1169.3.  the  last  sentence  of  the 
section  would  be  revised  to  read  'The 
filing  fee  is  set  forth  in  49  CFR 
1002.2(0(67).". 

PART  1171— RULES  GOVERNING 
APPLICATIONS  FOR  CERTIFICATES 
OF  REGISTRATION  BY  FOREIGN 
MOTOR  CARRIERS  AND  FOREIGN 
MOTOR  PRIVATE  CARRIERS  UNDER 
49  U.S.C.  10530 

20.  In  Part  1171,  the  authority  citation 
would  continue  to  read: 

Authority:  49  U.S.C.  10922  and  10530:  5 
U.S.C.  5.53. 

21.  In  §  1171.5  paragraph  (a)  would  be 
revised  to  read: 

§  1 171.5    Where  to  send  the  appKcation. 

(a)  The  original  and  one  copy  shdl!  be 
sent  to  the  Office  of  the  Secretary, 
Interstate  Commerce  Commission. 
Washington.  DC  20423.  with  the  filing 
fee  set  forth  in  49  CFR  1002,2(0(1).  A 
check  or  money  order  for  that  amount 
payable  to  the  Interstate  Commerce 
Commission  in  United  States  dollars 
must  be  submitted. 


PART  1177— RECORDATION  OF 
DOCUMENTS 

22.  The  authority  citation  in  Part  1177 
would  continue  to  read: 

Authority:  49  U.S.C.  10321  and  11303:  5 
use.  559. 

23.  In  §  1177.3.  paragraph  (c)  would  be 
revised  to  read: 


§  1 177.3    Requirements  for  submission. 

***** 

(c)  Be  accompanied  by  the  fee  set 
forth  in  49  CFR  1002.2(0(84).  However, 
assignments  which  are  executed  prior  to 
the  filing  of  the  primary  document  and 
which  are  submitted  concurrently  will 
be  treated  along  with  the  primary 
document  as  one  for  fee  purposes  and 
will  be  assessed  only  one  fee.  A  lease 
and  agreement  (Philadelphia  Plan)  shall 
be  similarly  treated. 


PART  1180— RAILROAD  ACQUISITION, 
CONTROL,  MERGER. 
CONSOLIDATION  PROJECT, 
TRACKAGE  RIGHTS,  AND  LEASE 
PROCEDURES 

24.  The  authority  citation  in  Part  1180 
would  continue  to  read: 

Authority:  49  U.S.C.  10321.  10505.  10903- 
10906.  11341.  11343-11346:  5  U.S.C.  553  and 
599;  45  U.S.C.  904  and  915. 
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25.  In  §  1180.4,  paragraph  (clll)  would 
be  revised  to  read: 

§  1180.4    Procedures. 
«         *         *         «         * 

(c)   *   *   • 

(1)  The  fee  to  file  a  primary 
application  with  the  Commission  under 
these  procedures  is  set  forth  at  49  CFR 
1002.2(0(46)  through  (49).  There  is  no 
filing  fee  for  a  directly  related 
application  filed  by  a  party  that  filed  the 
primary  application.  The  fee  for  a 
directly  related  or  responsive 
application  filed  by  another  party  is  set 
forth  in  49  CFR  1002.2(0(46)  through  (49). 
For  a  finance-related  exemption  f:ied  by 
a  party,  the  fee  is  set  forth  \v.  49  CFR 
1002.2"(f)(46)  through  (49). 
•         •         •         •         * 

26.  In  49  CFR  1180.41.  paragraph  (d) 
would  be  revised  to  read; 


§  1180.41 
offers. 


Submission  and  contents  of 


(d)  Applications  shall  be  accompanied 
by  a  filing  fee  in  the  am.ount  set  forth  in 
49  CFR  1002.2(56), 

PART  1182— MOTOR  CARRIER  OF 
PASSENGERS  APPLICATIONS  TO 
CONSOLIDATE,  MERGE  OR  ACQUIRE 
CONTROL  UNDER  49  U.S.C.  11343- 
11344 

27.  The  authority  citation  in  Part  1182 
would  continue  to  read; 

Authority:  49  U.S.C.  10321  and  11343.  11344 
and  11345a:  5  U.S.C.  559. 

§1182.1     [Amended] 

28.  In  §  1182.1.  paragraph  (b).  the  third 
sentence  beginning  with  the  words  "The 
filing  fee"  and  ending  with  the  words 
"Interstate  Commerce  Commission" 
would  be  removed  and  the  following 
sentence  substituted  in  its  palce  'The 
filing  fee  set  forth  at  49  CFR  1002,2(0(21) 
must  be  paid  at  the  time  and  place  of 
application  with  a  check  or  money  order 
made  payable  to  the  Interstate 
Commerce  Commission.". 


29  In  §  1182.5,  paragraph  (c)(1)  would 

be  revised  to  read; 

§  1 182.5     Processing  temporary  authority 
application  filed  under  49  U.S.C,  1 1349 
corresponding  to  application  filed  under  49 
U.S.C.  11343  through  11344  or  10926, 

«  •  •  *  * 

(c)  S:art:ng  the  application  process. 
(1)  Persons  seeking  temporary  authority 
under  this  section  shall  properly 
complete  application  form  OP-F-46,  The 
apolication  fee  is  set  forth  in  49  CFP 
1002,2(0(26), 
•         •         *         *         * 

[FR  Doc  R~-199:~  Filed  8-27-87;  8:45  am] 
BILLING  CODE  7035-01-M 


49  CFR  Part  1084 

[Ex  Parte  No.  MC-1811 

Elimination  of  Cargo  Liability  Security 
Requirennents  for  Freight  Forwarders 
of  Non-Household  Goods 

AGENCY:  Interstate  Commerce 

Commission. 

action:  Discontinuance  of  proposed 

rulemaking  proceeding. 

SUMMARY:  By  decision  served  December 
8,  1986,  the  Commission  requested 
com.ments  on  a  proposal  to  amend  the 
regulations  at  49  CFR  Part  1084  to 
eliminate  cargo  liability  security 
requirements  for  non-household  goods 
freight  forwarders  and  to  make 
conforming  changes  in  rules  governing 
surety  bonds  and  policies  of  insurance. 
51  FR  44318  (December  9. 1986),  The 
proposed  rule  revisions  followed 
enactment  of  the  Surface  Freight 
Forwarder  Deregulation  Act  of  1986, 
Pub,  L,  99-521, 100  Stat,  2293,  effective 
December  21,  1986,  The  Act 
Substantially  removed  the  Commission's 
regulatory  jurisdiction  over  the  non- 
household  goods  segment  of  the  surface 
freight  forwarding  industry,  but 
preserved  its  discretion  to  impose  cargo 


liability  security  requirements  on  all 
forwarders.  The  Commission  has 
determined  to  defer  action  on  the 
proposed  revision  until  it  has  had  an 
opportunity  to  evaluate  the  experiences 
o'  forwarders  and  transportation 
consumers  m  the  newly  deregulated 
environment.  Accordingly,  it  is 
disrontinuins  this  proceeding, 
EFFECTIVE  DATE:  This  decision  will  be 
effective  August  28  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
SuZanne  iiiggins,  i2U2j  275-72G3 

or 
Andrew  Lyon,  (202)  27S-7691, 
(TDD  for  hearing  impaired:  (202)  275- 

1721). 

SUPPLEMENTARY  INFORMATION:  The 

Cornmissio.i's  decision  contains 
additional  information.  To  purchase  a 
copy  of  the  decision,  write  to  T,S, 
InfoSystems.  Inc.,  Room  2229.  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423,  or  call  (202)  289- 
4357  (assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  275-1721)  or  through 
pickup  from  TBI  in  Room  2229  at 
Commission  headquarters. 

This  action  will  not  affect  significantly 
the  quality  of  the  human  environment  or 
the  conservation  of  energy  resources. 

List  oi  Subjects  in  49  CFR  Part  1084 

Freight  forwarders.  Insurance,  Surety 
bonds. 

Authority:  Pub  L.  99-521,  49  U.S.C,  10321 
and  10927,  and  5  U,S,C,  553. 

Decided:  August  17. 1987, 

By  the  Commission,  Chairman  Gradison. 
Vice  Chairman  Lamboley,  Commissioners 
Sterrett,  Andre,  and  Lamboley.  Chairman 
Gradison,  joined  by  Commissioner  Andre 
dissented  wit.^i  a  separate  expression. 
Noreta  R.  McGee. 
Secretary. 

[FR  Doc.  8-'-19784  Filed  8-27-87:  8:45  am) 
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This   section   of    the   FEDERAL   REGISTER 
corta.ns   iJocurnents   othef   than   rules   or 
proposed   rules   that   are   applicable   to  the 
public.    Notices    of    heanrigs    and 
investigations,   comrnitlee   meetings,   agency 
decisions  and   rulings,  delegations  o< 
authority,    filing   of   petitions   and 
apDhcauons   and   agency   statements   of 
organization   and   functions   are   eKampies 
01    documents   appearing   .n   this   seciion 


DEPARTMENT  OF  COMMERCE 

National  Bureau  of  Standards 

i  Docket  No.  51295-71381 

Approval  of  Federal  Information 
Processing  Standards  Publication  68- 
2,  BASIC 

AGEKCV:  National  Bureau  of  Standards, 

C'lriimtTi.H. 

ACTION:  The  purpose  of  this  notice  is  to 
announce  that  the  Secretai^  of 
Commerce  (Secrtjtary)  has  approved 
Federal  Information  Processing 
Standards  Publication  (FIPS  PUB)  6ft-2. 
fl.ASlC,  This  standard  will  replace  FIPS 
PUB  68-1,  Minimal  BASIC. 

summary:  On  January  13, 1986.  notice 
wds  published  in  the  Federal  Register 

(51  FE  1418)  that  a  revised  Federal 
Information  Processing  Standard  lur 
BASIC  WHS  f)f' in«  proposed  for  Federal 
use. 

The  written  comments  submitted  by 
interested  parties  and  other  material 
available  to  the  Department  relevant  to 
this  standard  were  reviewed  by  .\'BS. 
On  the  basis  of  this  review.  .\'BS 
recommended  that  the  Secretary 
approve  the  standard  as  a  Federal 
Information  Processing  Standard  (FIPS) 
and  prepared  a  detailed  justification 
document  for  the  Secretarv^'s  review  in 
support  of  that  recommendation. 

The  detailed  justification  document 
which  was  presented  to  the  Secretary, 
and  which  includes  an  analysis  of  the 
written  comments  received,  is  part  of 
the  public  record  and  is  available  for 
;nsf  ecnon  and  copying  in  the 
Department's  Central  Reference  and 
Rr'.  vuds  Inspection  Facility,  Room  6628, 
Herbert  C.  Moover  Building,  14th  Street 
between  Pennsylvania  and  Constitution 
Avenues.  N'W..  Washington.  DC  202.30. 

This  approved  revised  standard 
contains  two  portions;  (1)  An 
announcement  portion  which  provides 
information  concerning  the  applicability. 


implementation,  and  maintenance  of  the 
standard  and  (2)  a  specifications  portion 
which  deals  with  the  technical 
requirements  of  the  standard.  Only  the 
announcement  portion  of  the  standard  is 
provided  in  this  notice, 
DATE;  This  standard  is  effective  March 
1,  1988.  Immediate  use  by  Federal 
agencies  is  strongly  recommended  when 
the  use  of  HPS  BASIC  would  contiibute 
to  operational  benefits,  efficiency,  or 
economy, 

ADDRESS:  Interested  parties  may 
purchase  copies  of  this  revised 
standard,  including  the  technical 
specifications  portion,  from  the  National 
Technical  Information  Service  (NTIS), 
Specific  ordering  information  from  NTIS 
for  this  standard  is  set  out  in  the  Where 
to  Obtain  Copies  section  of  the 
announcement  portion  of  the  FIPS  PUB. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Mabel  Vickers,  Institute  for 
Computer  Sciences  and  Technology, 
National  Bureau  of  Standards, 
Gaithersburg,  MD  20899,  (301)  975-3277. 
Ernest  Ambler, 
Director. 
Date:  August  19,  1987. 

Federal  Information  Processing 
Standard  Publication  68-2 

(date) 

Announcing  the  Standard  for  BASIC 

Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Bureau  of 
Standards  pursuant  to  Section  111(f)(2) 
of  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  as 
amended.  Pub.  L.  89-306  (79  Stat.  1127), 
Executive  Order  11717  (38  FR  12315, 
dated  May  11, 1973),  and  Part  8  of  Title 
15  Code  of  Federal  Regulations  (CFR). 

1.  Name  of  Standard 
Basic  (FIPS  PUB  68-2). 

2.  Category  c^  Standard. 

Software  Standard,  Programming 
Language. 

3.  Explanation 

This  publiOation  announces  the 
adoption  of  American  National 
Standard  for  BASIC.  ANSI  X3.113-1987. 
as  a  Federal  Information  Processing 
Standard  (FIPS).  This  FIPS  supersedes 
FIPS  PUB  68-1.  Minimal  BASIC,  and 
reflects  major  changes,  improvements, 
and  addition^  to  the  B.\SIC 


specifications.  Tree  American  National 
Standard  for  BASIC,  ANSI  X3.113-1987. 
specifies  the  form  and  establishes  the 
interpretation  of  programs  expressed  in 
the  BASIC  programming  language.  The 
purpose  of  the  standard  is  to  promote 
portability  of  B.\SiC  programs  for  use 
on  a  variety  of  data  processing  systems. 
The  standard  is  for  use  by  implementors 
as  the  reference  authority  in  developing 
compilers,  interpreters,  or  other  forms  of 
high  level  language  processors;  and  by 
other  computer  professionals  who  need 
to  know  the  precise  syntactic  and 
semantic  rules  adopted  by  ANSI. 

4.  Approving  Authority 
Secretary  of  Commerce. 

5.  Maintenance  .Agency 

Department  of  Commerce,  National 
Bureau  of  Standards  (Institute  for 
Computer  Sciences  and  Technology). 

6.  Cross  index      \ 

American  National  Standard  ANSI 
X3.113-1987,  BASJC. 

7.  Related  Documents 

a.  Federal  Information  Resources 
Management  Regulation  201-8.1.  Federal 
ADP  and  Telecommunications 
Standards. 

b.  Federal  Infomiation  Processing 
Standards  Publication  29  (current 
version).  Interpretation  Procedures  for 
Federal  Information  Processing 
Standard  Programming  Languages. 

c.  NBS  Special  Publication  500-117, 
Selection  and  Use  of  General-Purpose 
Programming  languages. 

8.  Objectives        | 

Federal  standards  for  high  level 
programming  languages  permit  Federal 
departments  and  agencies  to  exercise 
more  effective  control  over  the 
production,  management,  and  use  of  the 
Government's  information  resources. 
The  primary  objectives  of  Federal 
programming  language  standards  are: 

— To  encourage  more  effective 
utilization  and  management  of 
programmers  by  insuring  that 
programming  skills  acquired  on  one 
job  are  transportable  to  other  jobs, 
thereby  reducing  the  cost  of 
programmer  re-training: 

— To  reduce  the  cost  of  program 
development  by  achieving  the 
increased  programmer  productivity 
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that  is  inherent  in  the  use  of  high  level 

programming  languages: 
— To  reduce  the  overall  software  costs 
by  making  it  easier  and  less  expensive 
to  maintain  programs  and  to  transfer 
programs  among  different  computer 
systems,  includmg  replacement 
systems; 
— To  protect  the  existing  software 
assets  of  the  Federal  Government  by 
insuring  to  the  maximal  feasible 
extent  that  Federal  programming 
language  standards  are  technically 
sound  and  that  subsequent  revisions 
are  compatible  with  the  installed 
base. 

Government-wide  attainment  of  the 
above  objectives  depends  upon  the 
widespread  availability  and  use  of 
comprehensive  and  precise  standard 
language  specifications. 

9.  Applicability 

a.  Federal  standards  for  high  level 
programming  languages  should  be  used 
for  computer  applications  and  programs 
that  are  either  developed  or  acquired  for 
Government  use.  FIPS  BASIC  is  one  of 
the  high  level  programming  language 
standards  provided  for  use  by  all 
Federal  departments  and  agencies.  FIPS 
BASIC  is  suitable  for  use  in  relatively 
simple  applications,  especially  those 
with  a  high  degree  of  user  interaction. 
The  features  of  BASIC  support  use  by 
non-professional  programmers,  i.e., 
those  whose  primary  skill  is  not 
programming,  who  may  need  to  write 
their  own  programs. 

b.  The  use  of  FIPS  high  level 
programming  languages  is  strongly 
recommended  when  one  or  more  of  the 
following  situations  exists; 
— It  is  anticipated  that  the  life  of  a 

program  will  be  longer  than  the  life  of 

the  presently  utilized  equipment 
—The  application  or  program  is  under 

constant  review  for  updating  of  the 

specifications,  and  changes  may  result 

frequently 
— The  application  is  being  designed  and 

programmed  centrally  for  a 

decentralized  system  that  employs 

computers  of  different  makes,  models, 

and  configurations 
— The  program  will  or  might  be  run  on 

equipment  other  than  that  for  which 

the  program  is  initially  written 
— The  program  is  to  be  understood  and 

maintained  by  programnrers  other 

than  the  original  ones 
— The  advantages  of  improved  program 

design,  debugging,  documentation, 

and  intelligibility  can  be  obtained 
through  the  use  of  this  high  level 

language  regardless  of  interchange 

potential 

— The  program  is  or  is  likely  to  be 
used  by  organizations  outside  the  the 


Federal  Government  (i.e..  State  and 
local  governments,  and  others) 

c.  Nonstandard  language  features 
should  be  used  only  when  the  needed 
operation  or  function  cannot  reasonably 
be  implemented  with  the  standard 
features  alone.  Although  nonstandard 
language  features  can  be  very  useful,  it 
should  be  recognized  that  their  use  may 
make  the  mterchange  of  programs  and 
future  conversion  to  a  revised  standard 
or  replacement  processor  more  difficult 
and  costly. 

d.  It  is  recognized  that  programmatic 
requirements  may  be  more  economically 
and  efficiently  satisfied  through  the  use 
of  application-oriented  software 
package.  The  use  of  any  facility  should 
be  considered  in  the  context  of  system 
life,  system  cost,  data  integrity,  and  the 
potential  for  data  sharing. 

e.  Programmatic  requirements  may  be 
also  more  economically  and  efficiently 
satisfied  by  the  use  of  automatic 
program  generators.  However,  if  the 
final  output  of  a  program  generator  is  a 
BASIC  source  program,  then  the 
resulting  program  should  conform  to  the 
conditions  and  specifications  of  FIPS 
BASIC. 

10.  Specifications 

FIPS  BASIC  specifications  are  the 
language  specifications  contained  in 
American  National  Standard  for  BASIC. 
ANSI  X3.113-1987. 

The  ANSI  X3.113-1987  document 
defines  the  syntax  and  semantics  of  the 
BASIC  language  by  specifying 
requirements  for  a  conforming  processor 
and  program,  the  formats  of  data 
(including  range  and  precision  of 
numbers,  and  length  of  character 
strings)  which  can  be  manipulate  by  a 
BASIC  program,  and  the  syntactic  errors 
and  run-time  exceptions  which  must  be 
detected  by  a  conforming 
implementation. 

The  standard  does  not  specify  a 
minimum  for  the  size  or  complexity  of 
programs  which  must  be  acceptable  to 
an  implementation. 

11.  Implementation 

The  implementation  of  FIPS  BASIC 
involves  three  areas  of  consideration: 
acquisition  of  BASIC  processors, 
interpretation  of  FIPS  BASIC,  and 
validation  of  BASIC  processor. 

11.1  Acquisition  of  BASIC  Processors 

This  publication  is  effective  March  1. 
1988.  BASIC  processors  acquired  for 
Federal  government  use  after  this  date 
should  implement  this  standard. 
Conformance  to  FIPS  BASIC  should  be 
considered  whether  BASIC  processors 
are  developed  internally,  acquired  as 
part  of  an  ADP  system  procurement. 


acquired  by  separate  procurement,  used 

under  an  ADP  leasing  arrangement,  or 
specified  for  use  in  contracts  for 
programming  services. 

A  transition  time  period  provides  time 
for  industry  to  produce  BASIC 
processors  conforming  to  the  standard. 
The  transition  period  begins  on  the 
effective  date  and  continues  for  one  (1) 
year  thereafter.  The  following  apply 
during  the  transition  period: 

a.  The  provisions  of  FIPS  PUB  68-1 
apply  to  processors  ordered  before  the 
effective  date  of  this  publication  but 
delivered  subsequent  to  the  effective 
date. 

b.  The  provisions  of  this  publication 
apply  to  orders  placed  after  the  effective 
date;  however,  a  processor  conforming 
to  FIPS  PUB  68-1  may  be  acquired  for 
interim  use  until  the  conforming 
processor  is  available. 

11.2  Interpretation  of  FIPS  BASIC 

NBS  provides  for  the  resolution  of 
quesfions  regarding  FIPS  BASIC 
specifications  and  requirements,  and 
issues  official  interpretations  as  needed. 
All  questions  about  the  interpretation  of 
FIPS  BASIC  should  be  addressed  to: 
Director.  Institute  for  Computer  Sciences 
and  Technology,  Attn:  BASIC 
Interpretation.  National  Bureau  of 
Standards.  Gaithersburg,  MD  20899. 

11.3  Validation  of  BASIC  Processor 

The  National  Bureau  of  Standards. 
Institute  for  Computer  Sciences  and 
Technology,  provides  a  service  for  the 
purpose  of  validating  the  conformance 
of  processors  to  FIPS  languages  offered 
for  Federal  procurement.  This  service  is 
offered  on  a  reimbursable  basis.  Further 
information  about  the  validation  service 
can  be  obtained  from  the  National 
Bureau  of  Standards.  Institute  for 
Computer  Sciences  and  Technology. 
Software  Standards  Validation  Group. 
Gaithersburg,  MD  20899,  (301)  975-3247. 


12.  Where  to  Obtain  Copies 

Copies  of  this  publication  are  for  sale 
by  the  National  Technical  Information 
Service,  U.S.  Department  of  Commerce, 
Springfield,  Virginia  22161.  (Sale  of  the 
included  specifications  document  is  by 
aiTangement  with  the  American 
National  Standards  Institute.)  When 
ordering,  refer  to  Federal  Information 
Processing  Standards  Publication  68-2 
(FIPSPUB68-2),  and  title.  Payment  may 
be  made  by  check,  money  order,  or 
deposit  account. 

[FR  Doc.  8T-19803  Filed  B-Z7-fU:  8:45  ami 
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[Modification  No  1  to  Permit  No.  504) 

National  Oceanic  and  Atmospheric 
Administration 

Marine  Mammals  Permit  Modification; 
Sea  World,  Inc. 

Notice  Is  h'^reby  givt'n  that  pursuant 
to  the  provisions  of  §  216.33  of  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CF"R 
Part  216)!  and  section  C.4  of  Public 
Display  Permit  \o.  504  issued  to  Sea 
World,  Inc..  1720  South  Shores  Road, 
San  Diego.  California  92109  on  June  6, 
1985  (50  PR  25113,  June  17,  1985),  that 
Permit  is  modified  as  follows: 

Section  A  is  modified  by  adding:  "2. 
The  Permit  Holder  is  authorized  to  take 
a  seventh  false  killer  whale  (Pseudorca 
crassidensj  by  the  means  described  in 
the  application." 

This  modification  became  effective  on 
August  21,  1987. 

The  Permit,  as  modified,  and 
documentation  pertaining  to  the 
modification  are  available  for  review  in 
the  following  offices: 

Office  of  Protected  Resources  and 
Haidtat  Programs.  National  Marine 
Fisheries  Service.  1825  Connecticut 
Avenue.  Room  805.  Washington,  DC; 
and 

Director.  Southeast  Region.  National 
Marine  Fisheries  Service.  9450  Koger 
Boulevard.  St.  Petersburg,  Florida  33702. 

Date:  August  21.  1987. 
Nancy  Foster. 

Director.  Off  Ice  of  Protected  Resources  and 
Habitat  Programs.  National  Marine  Fisheries 
Sen- ice. 

\m  Dot,  87-19754  Filed  &-27-87:  8:45  am] 

BILLING  CODE  3510-22-M 


Marine  Mammals;  Application  for 
Permit;  The  North  Gulf  Oceanic 
Society  (P351B) 

Notice  is  hereby  given  that  an 
.Applicant  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361 
through  1407).  the  Regulations 
Governing  the  Taking  and  Importing  of 
.Marine  .Mammals  (50  CFR  Part  216).  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  through  1544)  and  the 
National  Marine  Fisheries  Service 
regulations  governing  endangered  fish 
and  wildlife  permits  (50  CFR  Parts  217 
through  222). 

1.  Applicant: 

a.  Name:  The  North  Gulf  Oceanic 
Society. 

b.  Address:  P.O.  Box  1.56.  Cordova. 
.■\ la  ska  99574. 

2  Type  of  Permit:  Scientific  Research 


3.  Name  and  Number  of  Marine 
Mammals:  Humpback  whales 
(Megaplera  novaeangliae)  300. 

4.  Type  of  Take:  To  inadvertently 
harass  humpback  whales  during  photo 
identification  research  in  Prince  William 
Sound,  Alaska  and  the  Kona  coast  of  the 
Island  of  Hawaii. 

5.  Location  of  Activity:  Prince  William 
Sound,  Alaska  and  the  Kona  coast  of  the 
Island  of  Hawaii. 

6.  Period  of  Activity:  3  Years. 
Concurrent  with  the  publication  of 

this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce.  Washington, 
DC  20235.  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices: 

Office  of  Protected  Resources  and 
Habitat  Programs,  National  Marine 
Fisheries  Service,  1825  Connecticut 
Avenue.  NW.,  Room  805.  Washington, 
DC; 

Director,  National  Marine  Fisheries 
Service.  Alaska  Region,  709  West  9th 
Street,  Federal  Building,  Juneau,  Alaska 
99802; 

Director,  National  Marine  Fisheries 
Service,  Northwest  Region,  7600  Sand 
Point  Way,  NE.,  BIN  C15700,  Seattle, 
Washington  98115;  and 

Director,  National  Marine  Fisheries 
Service,  Southwest  Region,  300  South 
Ferry  Street,  Terminal  Island,  California 
90731-7415. 

Dated:  Augjist  21,  1987. 
Nancy  Foster, 

Director.  Office  of  Protected  Resources  and 

Habitat  Prpgrpms.  National  Marine  Fisheries 

Service. 

|FR  Doc.  87-18765  Filed  8-27-87;  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 


AGREEMENT 


I 


Deduction  In  Charges  of  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  In 
Haiti 

August  24,  1987. 

The  Chairman  of  the  Committee  for 
the  Implementaion  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  m  E.O.  11651  of  March  3,  1972. 
as  amended,  the  Presidents  February 
20, 1986  announcement  of  a  Special 
Access  Program  for  textile  products 
assembled  in  participating  Caribbean 
Basin  beneficiary  countries  from  fabric 
formed  and  cut  in  the  United  States,  and 
pursuant  to  the  requirements  set  forth  in 
51  FR  21208  (June  11.  1986)  and  52  FR 
26057  (July  10.  1987),  has  issued  the 
directive  published  below  to  the 
Commissioner  of  Customs  to  be 
effective  on  August  31. 1987.  For  further 
information  contact  Janet  Heinzen. 
International  Trade  Specialist.  Office  of 
Textiles  and  Apparel.  U.S.  Department 
of  Commerce.  (202)  377-4212. 

Summary 

In  the  letter  published  below  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
directs  the  Commissioner  of  Customs  to 
deduct  75.000  dozen  from  the  restraint 
limit  established  for  Category  347/348 
and  19.578  dozen  from  Category  341/641 
for  the  twelve-month  period  which 
began  on  January  1, 1987  and  extends 
through  December  31. 1987. 
Subsequently,  these  same  amounts  will 
be  charged  to  the  guaranteed  access 
levels  established  for  properly  certified 
textile  products  in  Categories  347/348 
and  341/641  which  are  assembled  in 
Haiti  from  fabric  formed  and  cut  in  the 
United  States  and  exported  from  Haiti 
during  the  twelve-month  period  which 
began  on  January  1.  1987  and  extends 
through  December  31. 1987. 

Background 

On  January  13, 1987  a  notice  was 
published  in  the  Federal  Register  (52  FR 
1371)  announcing  import  restraint  limits 
for  certain  cotton  and  man-made  fiber 
textile  products,  including  Categories 
347/348  and  341/641.  produced  or 
manufactured  in  Haiti  and  exported 
during  the  twelve-month  period  which 
began  on  January  1.  1987  and  extends 
through  December  31.  1987. 

A  further  notice  was  published  in  the 
Federal  Register  on  February  27. 1987 
(52  FR  6053)  which  announced 
guaranteed  access  levels  for  properly 
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certified  textile  products  assembled  in 
Haiti  from  fabric  formed  and  cut  in  the 
United  States,  including  products  in 
Categories  347/348  and  341/641. 

During  consultations  held  on  May  11 
and  12.  1987  between  the  Governments 
of  the  United  States  and  Haiti,  the 
United  States  agreed  to  deduct  75,000 
dozen  from  charges  made  to  the 
designated  consultation  level 
established  for  Category  347/348  for  the 
period  which  began  on  January'  1, 1987 
and  extends  through  December  31,  1987. 
These  goods  were  charged  to  the 
designated  consultation  level  because  of 
the  unavailability  of  proper 
documentation  (CBI  Export  Declaration 
(Form  lTA-370P)j  required  for  entry 
under  TSUSA  807.0010.  Subsequent  to 
the  consultations,  documentation  was 
provided  to  the  U.S.  Government 
establishing  that  goods  in  Category  341/ 
641  were  assembled  exclusively  from 
U.S.  formed  and  cut  fabric  and  qualified 
for  entry  under  the  guaranteed  access 
level.  Based  on  this  documenation.  the 
U.S.  Government  has  agreed  to  deduct 
19,578  dozen  from  the  designated 
consultation  level  for  Category  341/641 
Consequently,  charges  will  be  made  to 
the  guaranteed  access  levels  established 
for  Categories  347/348  and  341/641,  in 
the  amounts  of  75,000  dozen  and  19.5"8 
dozen,  respectively. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13,  1982  (47  FR  55^09).  as 
amended  on  April  7.  1983  (48  FR  15175], 
May  3,  1983  (48  FR  19924),  December  14, 
1983.  (48  FR  55607],  December  30.  1983 
(48  FR  57584).  April  4,  1984  [49  FR 
13397),  June  28,  19B4  (49  FR  26622),  July 
16,  1984  (49  FR  28754).  November  9,  1984 
(49  FR  44:-82).  July  14,  1986  (51  FR  25386), 
July  29, 1986  (51  FR  27068)  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1987). 
James  H.  Babb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

August  24,  1987. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 

20229. 

Dear  Mr.  Commissioner:  To  facilitate 
implementation  of  the  Bilateral  Cotton.  Wool. 
Man-Made  Fiber.  Silk  Blend  and  Other 
Vegetable  Fiber  Textile  Agreement  of 
December  18. 1986  between  the  Governments 
of  the  United  States  and  Haiti,  I  request  that, 
effective  on  August  31.  1987  you  deduct  the 
following  amounts  from  the  charges  made  to 
the  import  restraints  limits  established  in  the 
directive  of  December  31, 1986  for  Categories 
341/641  and  347/348,  produced  or 


manufactured  in  Haiti  and  exported  during 
the  twelve-month  period  which  began  on 
January  1, 1987  and  extends  through 
December  31, 1987. 


Caiego^f 

Amount  to  be  deducted 

341 

19.578  doz 

348  'ZZZZIZZZZZZ. 

31.540  doz 
43.460  doz 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
use.  553. 

This  letter  will  be  published  in  the  Federal 
Register. 

Sincerely. 
James  H.  Babb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  87-19802  Filed  &-27-87;  8:45  am] 

BILLING  CODE  3610.DR-M 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BLIND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List  1987;  Additions  and 
Deletions 

agency:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

action:  Additions  to  and  deletions  from 

procurement  list. 

SUMMARY:  This  action  adds  to  and 
deletes  from  Procurement  List  1987 
commodities  produced  by  and  services 
provided  by  workshops  for  the  blind  or 
other  severely  handicapped. 
EFFECTIVE  DATE:  September  28, 1987. 
ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway. 
.Arlington,  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT: 
C.VV.  Fletcher,  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  On 
August  1,  iMob.  June  5,  and  June  26, 1987, 
the  Committee  for  Purchase  for  the  Blind 
and  Other  Severely  Handicapped 
published  notices  (52  FR  21344.  24048, 
and  24049)  of  additions  to  and  deletions 
from  Procurement  List  1987,  November 
3. 1986  (51  FR  39945). 

.\dditions 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodity  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C".  46  through  48c,  85  Stat. 
77  and  41  CFR  51-2.6. 


1  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  were: 

a.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  action  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodity  and  services  listed. 

c.  The  action  will  result  in  authorizing 
small  entities  to  produce  the  commodity 
and  provide  the  services  procured  by 
the  Government. 

Accordingly,  the  following  commodity 
and  services  are  hereby  added  to 
Procurement  List  1987: 

Commodity 

Firing  Attachment.  Blank 

1005-00-118-6192 

Services 

Commissary  Shelf  Stocking 

Custodial  and  Warehousing 

Hill  Air  Force  Base,  Utah 

Janitorial/Custodial 

Hale  Boggs  Federal  Building  and  U.S. 
Courthouse,  500  Camp  Street,  New 
Orleans,  LA 

Deletions 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodities  and 
service  listed  below  are  no  longer 
suitable  for  procurement  by  the  Federal 
Government  under  41  U.S.C.  46--18c,  85 
Stat.  77  and  41  CFR  51-2.6. 

Commodities 

Mat.  Floor 
7220-00-151-6517 

Wood  Container  (with  skids) 

8115-L1-599-7820 
81 15-Ll -599-8120 
8115-L1-465-0920 
8115-L1^66-4120 

Service 

Commissary  Shelf  Stocking 

Naval  Air  Station.  Fallon,  NV 

C.W.  Fletcher, 

Executive  Director. 

[FR  Doc  87-19781  Filed  8-27-87;  8:45  am) 
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Procurement  List  1987;  Proposed 
Additions 

agency:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 

Handicapped. 

ACTION:  Proposed  additions  to 
procurement  list. 
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summary:  The  Committee  has  received 
proposals  to  add  to  Procurement  List 
1987  a  commodity  to  be  produced  by 
and  services  to  be  provided  by  the 
wcrkshops  for  the  blind  or  other 
severely  handicapped. 
DATES:  Comments  Must  Be  Received  on 
or  Before:  September  28. 1987. 
ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  5.  Suite 
1107, 1755  lefferson  Davis  Highway, 
Arhngton,  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT: 
C.VV.  Fletcher.  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2).  85  Stat.  77  and  41  CFR  51-2.6. 
Its  purpose  is  to  provide  interested 
persons  an  opportunity  to  submit 
comments  on  the  possible  impact  of  the 
proposed  actions. 

if  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  will  be  required  to 
procure  the  commodity  and  services 
listed  below  from  workshops  for  the 
blind  or  other  severely  handicapped. 

It  is  proposed  to  add  the  following 
comm.odity  and  services  to  Procurement 
List  1987,  .November  3, 1986  (51  PR 
39945). 

Commodity 

Buckle.  Belt 

8315-00-598-6278 

Services 

lanitorial  Service 

Federal  Building,  U.S.  Post  Office  and 
Courthouse.  211  West  Ferguson  Avenue, 
Tyler.  TX 

Sorting  of  Hardware  and  Small  Hand 
Tools 

Robins  .Air  Force  Base.  GA 

C.VV.  Fletcher, 

Executive  Director. 

[FR  Doc  87-l9:'82  Filed  8-27-87:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Proposed  Finding  of  No  Significant 
Impact;  Fuel  Processing  Restoration 
Project,  Idaho  National  Engineering 
Laboratory 

AGENCY:  Deprirtment  of  Energy. 
ACTION:  Proposed  finding  of  no 
significant  impact. 

SUMMARY:  The  Department  of  Energy 
(DOE)  has  prepared  an  environmental 
assessment  (EA)  on  the  proposed  Fuel 
Processing  Restoration  (FPRj  project  at 
the  Idaho  Chemical  Processing  Plant 


(ICPP)  at  the  Idaho  National  Engineering 
Laboratory  (INEL).  The  FPR  project 
includes  two  proposed  actions:  (1)  To 
construct  and  operate  a  replacement 
facility,  the  Fuels  Processing  Facility 
(FPF),  which  will  process  recoverable 
irradiated  naval  and  research  reactor 
fuel  and  recover  uranium  for  reuse  in 
defense  programs:  and  (2)  to  install  and 
operate  a  new  liquid  low-level  waste 
(IXW)  treatment  and  disposal  system  to 
improve  ICPP  waste  management 
practices.  New  facilities  are  needed 
because  the  existing  ICPP  facilities  are 
not  expected  to  be  able  to  process 
anticipated  increases  in  recoverable 
irradiated  naval  fuel  receipts. 

The  EA  examined  and  compared  the 
environmental  impacts  of  the  proposed 
FPR  project  and  reasonable  alternatives. 
Based  on  the  analyses  in  the  EA  the 
DOE  believes  that  the  proposed  action 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  within  the 
meaning  of  the  National  Environmental 
Policy  Act  (NEPA)  of  1969,  42  U.S.C, 
4321  etseq.,  and,  as  such,  proposes  to 
issue  a  finding  of  no  significant  impact 
(FONSI),  The  proposed  FONSI  and  the 
supporting  EA  are  being  made  available 
for  public  review  for  a  period  of  30  days 
following  the  date  of  this  notice. 
Following  completion  of  the  public 
review  period,  DOE  will  make  its  final 
determination  on  whether  to  issue  a 
FONSI  or  to  prepare  an  environmental 
impact  statement  (EIS)  for  the  proposed 
FPR  project, 

ADDRESSES:  Copies  of  the  EA  are 

available  from:  Mr.  Peter  Mygatt,  U.S. 

Department  of  Energy,  Idaho  Operations 

Office,  Office  of  External  Affairs,  785 

DOE  Place,  Idaho  Falls,  ID  83402,  (208) 

526-1318. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carol  Borgstrom,  U.S.  Department  of 
Energy.  Office  of  NEPA  Project 
Assistance,  1000  Independence  Avenue, 
SW.,  Room  3D-080,  Washington.  DC 
20585.  (202]  586-4600. 

Comments 

Comments  on  the  proposed  FONSI 
may  be  sent  to  Mr.  P.  Mygatt  at  the 
address  above.  Comments  must  be 
received  within  30  days  of  the  date  of 
this  notice  to  assure  consideration. 

Background 

The  Idaho  Chemical  Processing  Plant 
(ICPP)  is  located  in  the  south  central 
portion  of  the  890-square  mile  Idaho 
National  Engineering  Laboratory  (INEL) 
reservation,  on  the  eastern  Snake  River 
Plain  in  southeastern  Idaho,  The  ICPP 
began  operation  in  1951  to  support  the 
Atomic  Energy  Commission's  (DOE's 
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predecessor)  reactor  testing  program. 
Today,  the  ICPP  primarily  supports 
naval  reactor  programs.  As  part  of  the 
nuclear  fuel  cycle,  nuclear  fuels 
produced  under  contract  to  DOE  are 
utilized  by  naval  reactors  and  research 
reactors.  Recoverable  irradiated  reactor 
fuels  are  returned  to  the  ICPP  and  revert 
to  DOE  control.  These  recoverable 
irradiated  fuel  cells  are  processed  to 
produce  solid  uranium  trioxide.  This 
recovered  uranium  is  recycled  to  other 
DOE  facilities  for  final  processing  and 
utilization  in  fuel  fabrication, 

/.  Processing  Requirements 

The  primary  mission  of  the  ICPP  is  to 
process  recoverable  irradiated  naval 
reactor  fuels.  Recent  ICPP  fuel-receiving 
projections  show  the  facility  operating 
mission  extending  to  at  least  the  year 
2030.  The  projections  identify  major 
increases  in  future  fuel-processing 
requirements,  with  the  facility's  second 
40-year  (1990-2030)  throughput  expected 
to  be  up  to  four  times  greater  than  the 
throughput  of  the  first  40  years  (1950- 
1990).  Detailed  studies  of  the  current 
ICPP  maximum  processing  capacity 
indicate  a  capability  less  than  50%  of 
future  requirements,  with  the  existing 
fuel  storage  basin  capacity  being 
exhausted  by  1994,  necessitating 
construction  of  additional  storage  basins 
if  the  FPF  is  not  constructed. 

In  response  to  the  increased  fuel 
processing  requirements,  the  Fuels 
Processing  Facility  (FPF)  is  proposed  to 
replace  the  existing  ICPP  uranium 
recovery  process  (i.e.,  extraction  and 
denitration)  equipment  that  is  housed  in 
building  601  of  the  Chemical  Processing 
Plant  (CPP-601).  The  FPF  processing 
would  take  place  in  sequence  between 
the  ICPP  headend  process  [Fluorinel 
Dissolution  Process  and  Fuel  Storage 
Facility  (FAST)],  and  the  waste 
management  activities  provided  by  the 
recently  commissioned  New  Waste 
Calcining  Facility  (NWCF). 

In  addition  to  timely  processing  of 
recoverable  irradiated  reactor  fuels,  the 
FPF  would  also  facilitate  a  higher  rate  of 
recycle  of  uranium-235  to  DOE's 
production  reactors.  The  needed 
uranium,  if  not  provided  by  reprocessing 
at  the  ICPP,  must  be  derived  from 
alternative  sources,  such  as  mining  and 
milling,  or  reprocessing  elsewhere.  The 
ICPP  is  the  only  facility  in  the  U.S. 
currently  capable  of  reprocessing  highly 
enriched  uranium  fuels. 

Another  factor  that  could  limit  the 
ability  of  the  ICPP  to  fulfill  its  future 
mission  requirement  centers  on  design 
codes,  standards  and  safety  design 
philosophy.  Because  safety  design 
philosophy  has  changed  significantly 
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since  the  CPP-601  facility  was 
constructed  in  the  1950s,  the 
environmental,  security,  and 
radiological  safety  features  of  the  CPP- 
601  facility  would  need  extensive 
upgrading  in  order  to  support  the  future 
mission  requirements.  The  FPF  would  be 
constructed  and  operated  in  compliance 
with  all  updated  applicable  codes  and 
standards. 

//.  Effluent  Treatment  Upgrades 

Another  major  factor  that  could  limit 
the  ability  of  the  ICPP  to  fulfill  its  future 
mission  requirements  centers  on  the 
currrent  liquid  effluent  treatment  and 
disposal  practices.  Depending  on  the 
facilities  m  operation,  the  ICPP  liquid 
waste  comprises  1  to  2  million  gallons/ 
day  (gal/day)  of  service  waste,  which  is 
a  combination  of  many  liquid  streams 
resulting  from  the  process  of  fuel 
recovery.  Until  February  1984.  this 
service  waste  containing  trade 
quantities  of  radionuclides  and  heavy 
metals  was  discharged  to  the  Snake 
River  Plain  aquifer  via  the  ICPP 
injection  well.  The  State  of  Idaho 
objected  to  the  injection  practice.  The 
DOE  and  the  State  have  agreed  to  the 
use  of  a  percolation  pond  as  an  interim 
service  waste  disposal  method.  One  of 
the  streams  that  is  combined  in  the 
service  waste  is  the  process  equipment 
waste  (PEW)  evaporator  condensate 
(referred  to  as  low-level  waste  (LLW)  in 
the  FPR  EA].  This  LLW  stream  is  the 
only  contributor  of  radioactivity  and 
periodically  contains  hazardous  levels 
of  mercury  and  acidity.  A  proposed 
long-tem  solution  for  LLW  management 
is  to  separate  the  LLW  from  the  service 
waste,  reduce  the  volume  by  recycling, 
reduce  contaminants  through  other 
process  improvements  and  treatment, 
and  evaporate  the  treated  effluent. 

Releases  to  the  percolation  pond  from 
the  existing  service  waste  system  are 
within  the  DOE  limits  for  discharge  to 
uncontrolled  areas,  and,  although 
drinking  water  regulations  do  not 
currently  apply  to  percolation  ponds, 
they  may  become  applicable  in  the 
future  because  of  increasing  concerns 
for  protection  of  groundwater.  If  these 
regulations  become  applicable, 
continued  use  of  the  existing  ICPP 
facilities  at  anticipated  increases  in 
future  fuel  processing  rates  could  result 
in  LLW  discharges  that  exceed  the 
regulatory  limits.  Therefore,  LLW 
treatment  system  modifications  are 
prudent  to  ensure  that  the  ICPP  liquid 
waste  will  meet  possible  future,  more 

restrictive  regulations. 

Proposed  Action 

The  proposed  action  would  provide 
for  new  uranium  extraction  and  LLW 


treatment  systems  to  operate  in 
conjunction  with  F.AST.  NWCF.  and 
other  existing  ICPP  facilities.  Two 
actions  are  proposed  as  part  of  the  FPR 
project.  The  first  is  to  construct  and 
operate  a  new  facility  at  the  ICPP,  to  be 
called  the  Fuels  Processing  Facility 
(FPF),  which  would  house  most  of  the 
uranium  recoverv  activities  currently 
performed  in  CPP-601.  The  FPF  would 
begin  operations  in  1995  and  extend 
through  approximately  2030.  The  second 
action  is  to  install  improved  LLW 
treatment  and  disposal  systems  at  the 
ICPP  to  reduce  waste  volumes.  The 
purposes  of  the  proposed  FPR  project 
are  to;  (a)  Fulfill  the  ICPP  mission  of 
processing  increased  throughout 
requirements  in  the  most  economical 
manner;  (b)  reduce  environmental 
releases,  criticality  risks,  and  radiation 
exposure  per  unit  of  uranium 
throughout;  and  (c)  improve  security  and 
radiological  safety  systems. 

/.  Fuels  Processing  Facility 

The  proposed  FPF  would  be 
constructed  within  the  ICPP  complex  in 
a  fully-developed  industrial  area.  The 
building  will  be  approximately  66  meters 
by  76  meters,  w  ith  five  levels;  Three 
below  grade  and  two  above. 

The  FPF  would  enable  the  ICPP  to 
meet  future  reactor  uranium  fuel 
processing  requirements  by  increasing 
its  processing  capacity  from  1030  kg  U- 
235/yr  to  3200  kg  U-235/yr.  In  addition, 
the  improvements  would  (a)  reduce 
personnel  radiation  exposures  to  as  low 
as  reasonably  achievable  (ALARA) 
levels;  (b)  impart  physical,  rather  than 
administrative,  methods  of  criticality 
control;  (c)  administer  better  cleanup 
and  control  of  effluent  releases;  (d) 
improve  security  and  product 
accountability  measures;  and  (e) 
upgrade  structures,  systems,  and 
equipment  to  meet  applicable  standards, 
codes,  and  safety  criteria  to  protect 
against  destructive  natural  phenomena. 

The  FPF  would  perform  all  solvent 
extraction  and  product  denitralion 
functions  currently  performed  in  the 
CPP-601  facility.  Specifically,  the  FPF 
will:  (1)  Receive  dissolver  product 
solutions  from  FAST;  (2)  process  the 
dissolver  product  solutions  through 
three  cycles  of  solvent  extraction  and 
product  denitration  to  produce  purified 
solid  uranium  trioxide  (UO3];  (3) 
temporarily  store  the  solid  UO3  product; 
(4)  recover  and  clean  solvent  for  recycle 
or  disposal;  (5)  receive  and  store  process 
chemicals;  (61  control  and  monitor  all 
radioactive  liquid  waster  streams;  and 
(7)  provide  for  the  collection,  packaging, 
interim  storage,  and  handling  of 
radioactive  solid  wastes. 


//.  Loi-v  Level  Waste  Treatment 

The  proposed  LLW  Treatment  and 
Disposal  S\  stem  will  either  be  located 
in  an  existing  facility  or  a  new  facility 
for  which  construction  will  be  required. 
The  location  of  a  new  facility  would 
most  likely  be  southeast  of  building 
CPP-604,  with  some  of  the  equipment 
being  housed  in  that  building. 

Under  the  proposed  action,  the 
nonhazardous,  nonradioactive  portion  of 
the  service  waste  (1  to  2  million  gal/day) 
will  continue  to  be  disposed  of  via  a 
percolation  pond.  The  LLW  stream  will 
be  removed  from  the  service  waste 
stream  for  treatment  and  will  either  be 
recycled  to  the  extraction  processes,  i.e. 
FPF,  or  disposed  of  by  an  evaporation 
process. 

The  treatment  system,  as  currently 
conceived,  will  consistof  an  acid 
fractionation  process,  followed  by 
evaporation  and  filtration  with  high 
efficiency  particulate  air  (HEPA)  filters 
prior  to  discharge.  This  treatment 
system  would  remove  most  of  the  heavy 
metals  and  radionuclides  and  reduce  the 
acidity  of  the  LLW  system.  Two  parallel 
treatment  systems  would  be  installed  to 
ensure  process  reliability. 

Contaminants  removed  during 
treatment  would  be  combined  with  PEW 
evaporator  bottoms  (from  the  existing 
process)  and  would  be  routed  along  with 
high-level  waste  (HLW)  generated  by 
the  FPF  process  to  the  HLW  tank  farm 
and,  subsequently,  to  the  New  Waste 
Calcining  Facility.  The  aqueous  HLW 
streams  contain  most  of  the  fission 
products  from  the  dissolved  fuel,  and 
are  routed,  as  an  interim  processing 
step,  to  existing  stainless  steel  tanks 
contained  in  below-grade  reinforced 
concrete  vaults.  The  liquid  HLW  would 
be  calcined  (soldified  into  granular 
solids)  in  the  NWCF.  The  calcined  solids 
would  then  be  stored  in  stainless  steel 
bins  enclosed  in  reinforced  concrete 
vaults  at  the  INEL  site,  as  is  currently 
practiced. 

Alternatives  Considered 

Several  alternatives  considered  were: 
(1)  No  action;  (2)  complete  renovation  of 
the  CPP-601  facility  and  processes;  and 
(3)  limited  construction  of  new  first- 
cycle  extraction  facilities  to  be  used  in 
conjunction  with  upgraded  downstream 
systems.  The  four  LLW  system 
alternatives  considered  consisted  of;  (1) 
No  action,  which  examined  the 
possibility  of  continued  use  of  the 
existing  U-235  extraction  process  in 
tandem  with  the  existing  liquid  LLW 
treatment  and  disposal  system;  (2) 
evaluation  of  the  existing  LLW  system 
in  conjunction  with  the  proposed  FPF; 
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(3)  implementation  of  the  proposed  LLW 
system  with  the  exception  that  all  of  the 
treated  liquids  would  be  disposed  of  in 
the  percolation  pond;  and  (4) 
implementation  of  the  proposed  LLW 
system  with  the  treated  liquid  waste  to 
be  disposed  of  in  a  solar  pond. 

Environmental  Considerations 

The  potential  environmental  effects 
were  evaluated  in  the  EA  for  the 
proposed  actions  and  alternatives.  The 
EA  analyzed  the  effects  from  the 
proposed  new  facilities  as  well  as  the 
cumulative  effects  resulting  from 
operations  of  the  proposed  new  facilities 
and  all  other  ICPP  facilities.  No 
significant  environmental  impacts 
associated  with  the  proposed  FPR 
project  are  anticipated.  The  proposed 
finding  of  no  significant  impact  for  the 
proposed  action  is  based  on  the 
following  factors,  which  are  supported 
by  the  information  and  analyses  in  the 
VJK. 

I.  Relative  Comparison  of 
Environmental  Impacts 

The  potential  environmental  impacts 
from  the  alternative  actions  were 
evaluated  in  the  EA  and  compared  to 
the  environmental  effects  projected  for 
the  proposed  action.  In  summary.  FPF 
Alternatives  2  and  3  would  satisfy  the 
projected  ICPP  mission  requirements, 
while  Alternative  1  would  fall  short  of 
projected  demands.  Since  the  FPF 
proposed  action  and  Alternatives  2  and 
3  process  larger  volumes  of  material,  the 
estimated  environmental  impacts  of 
those  options  are  slightly  greater  than 
those  for  Alternative  1.  Hov.-ever,  the 
impacts  of  all  actions  evaluated  were 
found  to  be  several  orders  of  magnitude 
below  regulatory  requirements.  The 
proposed  action  would  ensure  the 
greatest  safety  to  both  workers  and  the 
public  for  the  following  reasons: 

•  Improved  criticality  control: 

•  Product  accountability  measures; 
and 

•  Structure,  systems,  and  equipment 
designed  to  meet  natural  phenomena 
standards. 

The  smallest  environmental  impacts 
associated  with  LLW  management  are 
from  the  LLW  proposed  action  and  LLW 
Alternative  4.  although  alternative  4 
would  result  in  the  accumulation  of 
hazardous  sludges.  More  importantly, 
the  LI.VV  proposed  action  completely 
eliminates  potenticdly  adverse  effects  on 
the  aquifer,  while  LLW  Alternatives  1.  2, 
and  3  would  result  in  discharges  of  trace 
quantities  of  heavy  metals  to 
percolation  ponds;  thus,  these  options 
could  result  in  groundwater 
contamination.  The  following  sections 


describe  the  environmental 
consequences  of  the  proposed  action. 

//.  Release  of  Radioactivity 

Potential  radiological  impacts  were 
analyzed  for  both  routine  operations 
and  abnormal  events  (e.g.,  fire  and 
tornado).  Radiological  effects  are 
estimated  by  projecting  radiation  dose 
commitments  to  ICPP  workers, 
maximum  individual  members  of  the 
general  public  and  the  population  living 
in  the  study  area  and  by  estimating 
health  effects  (latent  cancer  deaths)  to 
exposed  populations. 

A.  Routine  Operations 

The  maximum  individual  effective 
does  equivalent  (EDE)  (5.0  X  lO^'rem) 
for  the  proposed  action  from  one  year  of 
FPF  operation  would  be  0.002%  of  the 
annual  EPA  standard  for  the  airborne 
pathway  (0.025  rem).  The  maximum 
individual  EDE  from  one  year  of 
operation  of  the  proposed  LLW 
treatment  and  disposal  system  (4.2  X 
10'^  rem)  and  the  maximum  individual 
EDE  from  total  ICPP  airborne  emissions 
(2.7  X  10""  rem)  are  0.02%  and  1%, 
respectively,  of  the  standard.  The 
population  cumulative  dose  from  all 
ICPP  operations  (1.4  man-rem)  would  be 
indistinguishable  from  the  effects  of 
background  radiation  (43,500  man-rem). 

These  doses  are  primarily  due  to 
elevated  iodine-129  and  tritium  releases 
from  the  FAST  and  NWCF  facilities 
because  of  projected  increased 
throughput  rates.  The  maximum  number 
of  health  effects  estimated  to  occur  to 
the  exposed  population  from  routine 
releases  of  the  FPF  proposed  action 
would  be  1.3  X  10'*  per  year.  The 
maximum  number  of  health  effects 
projected  to  occur  due  to  routine 
releases  from  the  LLW  proposed  action 
are  3.9  x  10"'  per  year.  For  comparison, 
3  to  10  health  effects  per  year  are 
estimated  to  occur  to  the  exposed 
population  due  to  background  radiation. 

One  of  the  main  objectives  of  the  FPF 
project  is  to  reduce  occupational 
exposure  during  reprocessing.  To 
achieve  this  objective,  the  FPF  will 
increase  shielding  and  include  more 
remote  operational  capabilities.  As  an 
operational  practice,  all  radiation 
worker  doses  will  be  kept  as  low  as 
reasonably  achievable  (ALARA) 
through  the  training  of  radiation  workers 
in  the  proper  use  of  equipment  and 
protective  clothing,  and  through 
sufficient  planning  of  employee's  job 
procedures.  The  facility  will  also  be 
designed  to  reduce  the  total  worker 
radiation  doses  to  below  one-fifth  (1 
rem/yr)  the  DOE  occupational  exposure 
limit  of  5  rem/yr,  established  by  DOE 
Order  5480.1B,  Chapter  11. 


B.  Abnormal  Events 

Radiological  effects  caused  by 
abnormal  events  were  also  estimated  for 
the  FPF  and  LLW  proposed  actions,  and 
it  was  determined  that  these  effects 
would  be  very  small  and  would  not  be 
detectable  in  the  exposed  population. 
For  the  FPF,  the  greatest  number  of 
health  effects  (0.10)  would  result  from 
the  design  basis  tornado,  having  winds 
in  excess  of  175  mph.  The  design  basis 
tornado  is  also  estimated  to  cause  the 
greatest  number  of  health  effects 
resulting  from  damage  to  the  LLW 
system,  1.7  v  10-«.  The  event  with  the 
highest  probability  of  occurrence  (7.7  x 
lO'Vyr)  was  a  fire  with  HEPA  filter 
failure,  wherein,  the  first  of  three  stages 
of  HEPA  filters  is  damaged  but  the 
separate,  downstream  second  and  third 
stages  remain  intact.  The  health  effects 
caused  by  such  an  occurrence  are  also 
very  small  (3.0  x  10"*  for  FPF  and  2.0  X 
10"'  for  the  LLW).  and  would  not  be 
detectable  in  the  exposed  population. 

All  FPF  and  LLW  gaseous  effluents 
will  be  monitored  by  stack  monitors 
which  will  continuously  measure 
gaseous  and  particulate  radioactivity. 
HEPA  filters  will  be  monitored  to  ensure 
maintenance  of  filter  integrity.  Alarms 
will  be  provided  to  alert  operators  of 
off-normal  conditions  in  the  heating, 
ventilation  and  air-conditioning 
systems,  and  technical  specifications/ 
standards.  Quality  Assurance 
requirements  and  operating  procedures 
will  be  established  for  administrative 
control. 


///.  Air  Quality 

Air  quality  will  not  be  significantly 
affected  by  the  proposed  action.  The 
principal  sources  of  nonradioactive 
emissions  (NO,  and  SO2)  at  the  ICPP  are 
the  FPF.  the  NWCF,  and  the  Coal-Fired 
Steam  Generation  Facility  (CFSGF). 
(The  CFSGF  produces  process  steam  for 
ICPP  facilities  and  is  the  dominant 
current  and  projected  source  of  SO2 
emissions.  The  CFSGF  SO2  releases  are 
not  expected  to  increase  with  increased 
throughput  at  the  ICPP).  Calculated 
increases  of  concentrations  of  NO,  and 
SO2  at  the  site  boundary  are  factors  of 
10  '  to  10  ^  below  applicable  air  quality 
standards  for  NO,  and  SO2. 
respectively. 

However,  operation  of  the  FPF  will 
result  in  annual  net  emission  increases 
of  NO,  from  the  ICPP  due  to  the  higher 
processing  rate  at  the  NWCF.  Although 
the  increases  are  well  within  the  State 
of  Idaho's  regulatory  requirements,  the 
increases  would  be  significant  as 
defined  by  the  State  of  Idaho  for 
purposes  of  air  permitting.  Therefore,  a 
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construction  permit  from  the  State  of 
Idaho  has  been  requested  and  an 
operating  permit  may  also  be  required  at 
the  States  discretion,  (The  DOE  has 
recently  initiated  a  research  and 
development  program  to  remove  NO, 
from  the  ICPP  main  stack.  A  bench-scale 
technology  demonstration  unit  will  be 
installed  in  fiscal  year  1988. j 

IV.  Water  Quality 

There  is  minimal  potential  for 
degradation  of  water  quality  at  the  I.NPX 
from  the  FPF  proposed  action.  There  are 
no  permanent  surface  waters  at  the 
INEL.  All  surface  waters  entering  the 
INEl,  site  evaporate  or  infiltrate  and 
recharge  the  Snake  River  Plain  aquifer, 
which  flows  through  fractured  and 
porous  basalt  about  450  ft  beneath  the 
surface  at  the  ICPP. 

Waste  handling  systems  within  the 
FPF  will  process  liquid  wastes  to 
minimize  discharge  of  radioactive  and 
toxic  materials  to  the  environment.  A 
gamma  monitoring  and  diversion  system 
will  prevent  discharge  of  radioactivity  in 
excess  of  release  limits.  The 
nonradioactive,  nonhazardous  service 
wastes  will  be  monitored  to  ensure 
pollutant  concentrations  are  below 
applicable  release  limits  before  being 
discharged  to  an  existing  percolation 
pond.  No  significant  environmental 
impacts  associated  with  liquid  wastes 
are  anticipated. 

Increased  throughput  at  the  ICPP  will 
require  additional  water  which  will  be 
pumped  from  the  Snake  River  Plain 
aquifer.  Pumping  will  have  a  very 
limited  and  localized  effect  on  annual 
water-level  changes  in  the  aquifer  in  the 
vicinity  of  the  ICPP  because  the  amount 
which  will  be  pumped  is  a  small  portion 
of  the  total  storage  and  recharge. 

V.  Solid  Waste 

Solid  waste  generated  as  a  result  of 
the  FPR  project  will  be  segregated  into 
radioactive  and  nonradioactive 
components.  Nonradioactive 
nonhazardous  solid  waste  will  be 
disposed  of  at  an  existing  INEL  sanitary 
landfill.  Radioactive  solid  waste  will  be 
disposed  of  according  to  the  type  of 
radioactive  contamination.  Low-level 
radioactive  waste  will  be  disposed  of  in 
an  existing  shallow-land  burial  site  at 
the  Radioactive  Waste  Management 
Complex  (RWMC)  at  the  INEL.  Solid 
waste  contaminated  with  transuranic 
(TRU)  radionuclides  will  be  stored  at 
the  RWMC  during  an  interim  period 
until  shipped  for  offsite  disposal. 
Radioactive  hazardous  (mixed)  waste 
will  be  stored  at  the  l.NEL  mixed  waste 
storage  facility  pending  evaluation  of 
treatment/disposal  options. 
Nonradioactive  hazardous  wastes  will 


be  packaged  in  accordance  with 
Department  of  Transportation  (DOT) 
regulations  (49  CFR  Parts  171,  172,  and 
173)  and  shipped  to  a  permitted 
hazardous  waste  disposal  facility. 

Existing  facilities  at  the  INEL  are 
adequate  for  handling  solid  waste 
generated  by  the  proposed  FPR  project. 
Standard  procedures  are  m  place  at 
l.NEL  for  safely  carrying  out  waste 
handling  activities.  No  significant 
impacts  to  the  environment  are 
projected  from  the  result  of  handling 
solid  wastes  at  the  INEL. 

VI.  Seismicity 

INTL  is  located  in  Seismic  Zone  2. 
defined  by  the  Uniform  Building  Code. 
October  1981,  as  an  area  where 
destructive  earthquakes  may  occur. 
However,  none  of  the  events  recorded  to 
date  have  caused  damage  to  ICPP 
facilities.  Pipelines  laid  in  concrete-lined 
trenches  and  other  FPF  facilities  are 
designed  to  withstand  the  effects  of  a 
design  basis  earthquake  (DBE)  (0.24-g 
horizontal  acceleration).  Estimated 
potential  environmental  impacts  due  to 
DBE  earthquakes  on  the  proposed 
facilities  are  minimal,  and  no  significant 
impacts  would  occur. 

VII.  Cultural  and  Biological  Resources 

The  FPF  facilities  would  occupy  about 
0.5  hectares  (1  acre)  of  land  inside  the 
fences  of  the  ICPP.  Because  the 
proposed  site  is  presently  in  a  highly 
developed  area,  no  significant  impacts 
on  natural  resources  of  the  area  are 
anticipated.  There  are  no  significant 
cultural  or  biological  resources  at  the 
FPR  site.  No  known  threatened  or 
endangered  species  or  critical  habitat 
are  likely  to  be  affected  by  the  project. 
No  impacts  to  archaeological  sites  are 
anticipated  as  a  result  of  FPR. 

VIII.  Floodplains  and  Wetlands 

The  proposed  FPF  location  is  about 
0.5  miles  from  Big  Lost  River  and  is  11  ft 
above  the  river  bed.  An  existing  flood 
control  system  is  designed  to  contain  a 
flood  in  excess  of  one  with  an  average 
return  period  of  300  years,  and  therefore, 
the  proposed  project  would  not  impact 
the  floodplain. 

IX.  Socioeconomic  Resources 

A  small  work  force  is  required  for 
construction  (120  workers)  and 
operations  (19  additional  people);  based 
on  the  availability  of  a  local  labor  pool, 
socioeconomic  effects  associated  with 
the  FPR  project  are  expected  to  be 
insignificant. 

X.  Soils 

Clearing  of  the  construction  site  will 
result  in  minimal  soil  erosion.  The  use  of 


existing  roads  for  access  and  the  site 
location  on  previously  disturbed  ground 
will  limit  the  erosion  potential.  Clearing 
of  vegetation  will  be  minimized  and, 
after  construction  activities  have 
concluded,  the  site  will  be  upgraded  and 
revegetated  where  feasible.  If  excavated 
soil  is  found  to  be  radioactively 
contaminated  above  background  levels, 
that  soil  will  be  disposed  according  to 
applicable  DOE  orders. 

Proposed  Determination 

Based  on  the  information  and 
analyses  in  the  EA,  the  Department 
believes  that  the  proposed  action  does 
not  constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment,  within  the  meaning 
of  NEPA.  Thus,  DOE  proposes  to  issue  a 
finding  of  no  significant  impact  and, 
therefore,  not  require  the  preparation  of 
an  environmental  impact  statement. 
DOE  will  make  a  final  determination 
following  the  30-day  public  review 
period. 

Issued  at  Washington,  DC,  August  25. 1987. 
Marj  L.  Walker, 

Assistant  Secretary.  Environment.  Safety  and 
Health. 
|FR  Doc.  87-19769  Filed  8-27-87;  8:45  am) 
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Economic  Regulatory  Administration 
[ERA  Docket  No.  87-42-LNGl 

ApphcatJon  To  Amend  Authorization 
To  Export  Liquefied  Natural  Gas; 
Phillips  66  Natural  Gas  Co.  and 
Marathon  Oil  Co. 

agency:  Department  of  Energy. 
Economic  Regulatory  Administration. 

ACTION:  Notice  of  application  to  amend 
authorization  to  import  liquefied  natural 
gas  to  Japan. 

summary:  The  Economic  Regulatory 
Admin.slration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  July  29, 1987.  of  a  joint  application 
filed  by  Phillips  66  Natural  Gas 
Company  (Phillips  66)  and  Marathon  Oil 
Company  (Marathon)  requesting  the 
ERA  to  amend  their  existing  liquefied 
natural  gas  (LNG)  export  authorization 
to  permit  them  to  charge  more  market 
responsive  prices  to  their  two  Japanese 
customers. 

The  application  was  filed  with  the 
ERA  pursuant  to  section  3  of  the  Natural 
Gas  Act  and  DOE  Delegation  Order  No, 
0204-111.  Protests,  motions  to  intervene, 
or  notices  of  intervention,  and  written 
comments  are  invited. 
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DATE:  Protests,  motions  to  intervene,  or 
notices  of  intervention,  as  applicable, 
and  written  comments  are  to  be  filed  no 
later  th<in  Sept;:mber  28.  19B7. 
FOR  FURTHER  INFORMATION: 

|ohn  Glynn,  N'a'ural  Gas  Division. 
Economic  Regulatory  Administration, 
Forrestal  Building.  Room  GA-076, 
10()(}  Independence  Avenue,  SU'., 
Washington.  DC  20585,  (202)  586-9482 
Michael  T.  Skinker.  Natural  Gas  and 
Mineral  Leasing.  Office  of  General 
Counsel.  U.S.  Department  of  Energy, 
Forrestal  Building,  Room  6E-042.  1000 
Independence  Avenue,  SVV.. 
Washington   DC  20585.  (202)  586-6667. 
SUPPLEMENTARy  INFORMATION:  By  their 
application,  Phillips  66  and  Marathon 
are  requesting  the  ERA  to  amend  their 
l,.\G  export  authorization  granted  by 
DOE/ERA  Opinion  and  Order  No.  49 
(Opinion  49)  on  December  14.  1982. 
Specially,  the  applicants  wan:  the  ERA 
to  modify  the  requirement  in  ordering 
paragraph  C  of  Opinion  49  that  requires 
them  to  adhere  to  certa'n  very  specific 
terms  in  the  pricing  of  LNG  under  this 
export  authorization.  The  applicants 
state  that  the  present  pricing  formula  for 
LNG  is  primarily  based  on  the  volume- 
weighted  average  of  the  government 
selling  prices  for  the  top  twenty  crude 
oils  imported  into  Japan.  The  applicants 
maintain  that  this  forumla  has  not 
worked  properly  since  early  1986, 
because  various  gov^ rnnients  have  been 
selling  their  oil  for  prices  far  below 
those  published  as  their  official  selling 
prices. 

Since  the  formula  no  longer  reflected 
actual  LNG  market  prices,  the 
applicants  and  their  two  Japanese 
purchasers  have  had  discussions  over 
the  past  year  regarding  possible  changes 
to  the  price  provision  and  agreed  to 
utilize  provisional  prices  pending  the 
outcome  of  these  discussions.  The  result 
of  these  negotiations  was  the 
Seventeenth  Amendatory  Acreement 
dated  April  16.  1987,  whch  sets  forth 
market-oriented  prices  from  March  1986 
through  March  1987.  and  obligates  the 
applicants  to  make  refunds  to  its  two 
purchasers  to  the  extent  that  the 
provisional  prices  exceeded  firm 
settlement  prices  during  this  time  period. 

The  applicants  state  that  they  would 
strongly  prefer  that  the  ERA  amend 
Opinion  49  by  replacing  the  old  price 
adjustment  formula  with  a  more  market 
sens'tive  pricing  forumla  as  outhned  in 
their  application:  however,  if  the  ERA  is 
not  wilhng  to  grant  its  request,  the 
applicants  alternatively  request  the  ERA 
to  modify  Opinion  49  to  permit  the 
collection  of  the  prices  set  forth  in  the 
Seventeenth  ,>\mpndatory  Agreement. 


In  support  of  their  application,  the 
applicants  state  that  the  requested 
amendment  would  permit  them  to 
respond  quickly  to  changes  in  the 
marketplace  without  the  "necessity  of 
seeking  ERA  approval  for  each  market- 
driven  refinement  of  the  old  LNG  pricing 
forumla."  The  applicants  maintain  that 
ERA  failure  to  grant  their  amendment 
request  would  cause  their  LNG  prices  to 
be  above  market  levels  and  could  result 
in  the  termination  of  the  export 
arrangement. 

This  application  will  be  reviewed 
pursuant  to  section  3  of  the  Natural  Gas 
Act  and  the  authority  contained  in  DOE 
Delegation  Order  No.  0204-111. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  procedural 
action  to  be  taken  on  the  application. 
All  protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  must  meet  the  requirements 
that  are  specified  by  the  regulations  in 
10  CFR  Part  590.  They  should  be  filed 
with  the  Natural  Gas  Division,  Office  of 
Fuels  Programs,  Economic  Regulatory 
Administration,  Room  GA-076.  RG-23. 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington,  DC  20585, 
(202)  586-9478.  They  must  be  filed  no 
later  than  4:30  p.m.,  e.d.t.,  September  28, 
1987. 

The  Administrator  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  A  request  to  file  additional 
written  comments  should  explain  why 
they  are  necessary.  Any  request  for  an 
oral  presentation  should  identify  the 
substantial  question  of  fact,  law,  or 
policy  at  issue,  show  that  it  is  material 
and  relevant  to  a  decision  in  the 


proceeding.  Any  request  for  a 
conference  should  demonstrate  why  the 
conference  would  materially  advance 
the  proceeding.  Any  request  for  a  trial- 
type  hearing  must  show  that  there  are 
factual  issues  genuinely  in  dispute  that 
are  relevant  and  material  to  a  decision 
and  that  a  trial-type  hearing  is 
necessary  for  a  fuli  and  true  disclosure 
of  the  facts.  If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  590.316. 

A  copy  of  Phillips  66  and  Marathon's 
joint  application  is  available  for 
inspection  and  copying  in  the  Natural 
Gas  Division  Docket  Room,  G.A-076-A 
at  the  above  address.  The  docket  room 
is  open  between  the  hours  of  8:00  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC,  August  21, 1987. 
Constance  L.  Buckley, 

Director,  Natural  Cas  Division.  Office  of 
Fuels  Programs.  Economic  Regulatory 
Administration. 

\VR  Doc.  87-19770  Filed  8-27-87;  8:45  am| 
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Federal  Energy  Regulatory 
Commission 

[Project  Nos.  3410-005  et  al.) 

Hydroelectric  Applications  Filed  With 
the  Commission;  Woods  Lake  Hydro 
Co.  et  al. 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Federal  Energy  Regulatory 
Commission  and  are  available  for  public 
inspection: 

la.  Type  of  Application:  Amendment  of 
License 

b.  Project  No.:  3410-005 

c.  Date  Filed:  January  28, 1987 

d.  Applicant:  Woods  Lake  Hydro 
Company 

e.  Name  of  Project:  Woods  Lake 

f.  Location:  On  Lime  Creek  in  Eagle 
County,  Colorado 

g.  Filed  Pursuant  to:  Federal  Power  Act. 
16  U.S.C.  791(a)-825(r) 

h.  Applicant  Contact:  Kenneth  M. 

Knight.  4100  East  Mississippi  Avenue, 

Suite  1313.  Denver.  CO  80222.  (202) 

376-1669 
i,  FERC  Contact:  Hector  M.  Perez,  (202) 

376-1669 
j.  Comment  Date:  September  23, 1987 
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k.  Description  of  Project:  The  existing 

project  has  been  in  operation  since 
1937  with  a  rated  capacity  of  30  kW. 
The  licensee  proposes  to  upgrade  and 
modify  the  project  to  consist  of;  (1)  An 
existing  6-foot-high,  37.3-foot-long 
reinforced  concrete  overflow-type 
dam  with  a  spillway  crest  elevation  of 
9.588.50  feet:  (2)  a  reservoir  having  a 
surface  area  of  0.018  acre  and 
negligible  storage  capacity:  (3)  an 
existing  gated  and  screened  intake 
structure  and  a  sluiceway:  (4)  a  new 
15-inch-diameter,  630-foot-long  PVC 
penstock;  (5)  an  existing  powerhouse 
with  a  new  turbine-generator  unit 
with  a  rated  capacity  of  45  kW:  (6)  a 
short  24-inch-diameter  corrugated 
metal  pipe  tailrace;  (7)  a  2.4-kV,  1.02- 
mile-long  transmission  line;  and  (8) 
other  appurtenances.  The  licensee 
estimates  an  average  annual 
generation  of  183. 6(X)  kWh  after 
modifications.  The  project  is  located 
within  the  White  River  National 
Forest. 

1.  Purpose  of  Project;  Project  energy  is 
used  for  residential  consumption 
solely  by  the  owners  of  Woods  Lake. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  C, 
and  Dl. 

2a.  Type  of  .Application:  Transfer  of 
License 

b.  Project  .No:  4900-003 

c.  Date  Filed:  July  20.  1987 

d.  Applicant;  Lawrence  R.  Taft  and 
Trafalgar  Power.  Inc. 

e.  Name  of  Project:  Forestport 

f.  Location:  On  the  Black  River  in  the 
Towns  of  Forestport  and  Boon\ille. 
Oneida  County,  New  York 

g.  Filed  Pursuant  to:  Federal  Power  Act 
16  U.S. C.  791(a)-825(r) 

h.  Applicant  Contact:  Mr.  Lawrence  R. 
Taft.  10315  Caughdenoy  Road,  Central 
Square,  NY  13036.  (3151  668-8219 

i.  FERC  Contact:  Cheryl  Phillips,  (202) 
376-9821 

j.  Comment  Date:  September  21, 1987 

k.  Description  of  Transfer:  On  March  20. 
1987,  a  major  license  was  issued  to 
Lawrence  R.  Taft  to  construct,  operate 
and  maintain  the  Forestport  Project 
4900.  Lawrence  R.  Taft  intends  to  sell 
its  interest  in  the  project  to  Trafalgar 
Power,  Inc.,  and  therefore  Lawrence 
R.  Taft  and  Trafalgar  Power,  Inc 
request  that  the  license  be  transferred 
to  Trafalgar  Power.  Inc. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs;  B.  C. 

3a.  Type  of  Application:  Transfer  of 
License 

b.  Project  No:  7887-004 

c.  Date  Filed:  July  21,  1987 

d.  Applicant:  ESI  Hydropower 
Cumpany,  Inc.  and  Minnewawa 
Hydro  Company,  Inc. 


e.  Name  of  r'roject:  Minnewawa  Project 

f.  Location:  on  the  Minnewawa  Brook  in 

Cheshire  Count\ .  .New  Hampshire 
g    Filed  Pursuant  to;  Federal  Power  Act, 

leU.S.C.  791(a)-825lr) 
h.  Applicant  Contact:  Mr.  Michael  R. 
Peisner,  Curtis,  Thaxter,  Stevens, 
Broder.  Micoleau,  One  Canal  Plaza, 
Portland,  ME  04112 
1    FKRC  Contact;  Robert  Bell.  (202)  376- 

3:- 06 
j.  Comment  Date:  September  21.  1987 
k.  Description  of  Project:  On  July  14. 
1986.  a  license  was  issued  to  ESI 
ffyd.'-opower  Company.  Inc.  (licensee), 
to  construct,  operate,  and  maintain 
the  Minnewawa  Proiect  .No.  7887.  The 
licensee  intends  to  transfer  the  license 
to  Minnewawa  Hydro  Company.  Inc. 
(Transferee)  which  will  purchase, 
build,  and  operate  the  project, 
1.  This  notice  also  consists  of  the 
following  standard  paragraph;  B  and 
C. 

4a.  Type  of  Application:  Preliminary 

Permit 
b.  Project  No.;  P-10445-000 
c.DateFiled:  July  17.  1987 

d.  Applicant:  City  of  Utica,  New  York 

e.  Name  of  Project;  L'tica  Water  Line 

f.  Location:  Hmckley-L'tica  Water 
Transmission  System  in  Oneida 
County,  New  York 

g.  Filed  Pursuant  to;  Federal  Power  Act 
16U.S.C.  791(a)-825(r) 

h.  Applicant  Contact;  Mr.  Russell  S. 
LoGalbo.  City  of  L'tica.  One  Kennedy 
Plaza.  L'tica.  NY  13503.  (315)  792-0301 

i  FERC  Contact;  Cheryl  Phillips,  (202) 
376-9821 

j.  Comment  Date;  September  21, 1987 

k.  Competing  Application;  Project  No. 
10340.  Date  Filed;  March  6. 1987. 

1.  Description  of  Project:  The  proposed 
project  would  consist  of;  (1)  An 
existing  intake  structure:  (2)  two 
existing  adjacent  water  transmission 
pipes.  36  inches  in  diameter  of  ductile 
iron  pipe  and  24  inches  in  diameter  of 
cast  iron  pipe:  (3)  a  proposed  30-foot- 
wide  and  36-foot-long  powerhouse  to 
contain  one  turbine,''generator  with  an 
installed  capacity  of  490  kW:  (41  a 
proposed  water  line  b\'pass  system; 
(5)  a  proposed  switchyard:  (6)  a  new 
three  phase  13.2-kV  transmission  line: 
and  (7)  appurtenant  facilities.  The 
existing  facilities  are  owned  by  the 
City  of  L'tica  and  the  New  York  State 
Department  of  Transportation.  The 
estimated  average  annual  energy 
produced  by  the  project  would  be 
3,490  MWh  operating  under  a  net 
hydraulic  head  of  186  feet.  The 
applicant  estimates  that  the  cost  of 
work  to  be  performed  under  the 
preliminary  permit  would  be  S39.000. 

m.  Purpose  of  Project:  Project  power  will 
be  sold  to  the  Niagara  Mohawk  Power 
Corporation. 


n.  This  notice  also  consists  of  the 

following  standard  paragraphs;  AS.  B, 
C,  and  D2. 

5a.  Type  of  Application:  Surrender  of 
License 

b.  Project  No.:  4800-008 

c.  Date  Filed:  July  7, 1987 

d.  Applicant:  City  of  Bountiful,  Utah 

e.  Name  of  Project:  Moon  Lake  Hydro 
Project 

f.  Location:  On  Lake  Fork  River  in 
Duchesne  County.  Utah 

g.  Filed  Pursuant  to;  Federal  Power  Act, 
16U.S.C.  791(a)-«25(r) 

h.  Applicant  Contact:  William  J. 
Madden.  Jr.,  McNeill  Watkins  IL 
Bishop,  Cook,  Purcell  &  Reynolds, 
1200  Seventeenth  Street,  NW., 
Washington,  DC  20036 

i,  FERC  Contact;  Jesse  W.  Short,  (202) 
376-9818 

j.  Comment  Date;  September  25, 1987 

k.  Description  of  the  proposed  surrender 
The  licensee  requests  the  surrender  of 
its  license  for  Proiect  .No.  4800  stating 
that  under  present  circumstances  it 
cannot  invest  the  necessary  capital. 
Construction  at  the  project  has  not 
begun.  The  project  would  have 
utilized  the  existing  Bureau  of 
Reclamation's  Moon  Lake  Dam  and 
Reservoir  and  would  have  consisted 
of;  (1)  Two  steel  penstocks,  one  48- 
inches  in  diameter  and  7.500  feet  long 
(no.  1),  and  the  other  24-inches  in 
diameter  and  300  feet  long  (no.  2) — 
both  utilizing  the  outlet  works  near 
the  left  dam  abutment,  with  no.  1 
leading  to.  (2)  a  lower  powerhouse 
containing  a  turbine-generator  unit 
having  a  rated  capacity  of  4.250  kW, 
and  with  no.  2  leading  to:  (3)  and 
upper  powerhouse  containing  a 
turbine-generator  unit  having  a  rated 
capacity  of  4~5  kW:  (4)  two  tailraces; 
(5)  12.5-kV'  transmission  lines  and  an 
interconnection  to  a  6&-kV 
transmission  system:  and  (6) 
appurtenant  facilities.  The  total 
capacity  of  the  two  powerplants 
would  have  been  4,725  kW. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs;  B.  C. 
and  D2. 

6a.  Type  of  Application;  Exemption 
(5MW  or  Less) 

b.  Project  No.;  10428-000 

c.  Date  Filed:  June  8. 1987 

d.  Applicant:  Kevin  T.  and  Pamela  G. 
Duncan 

e.  .Name  of  Project:  Ebey  Hill 
Hydroelectric  Project 

f.  Location:  On  an  unnamed  tributary  to 
the  North  Fork  Stillaguamish  River 
near  the  city  Arlington,  in  Snohomish 
County.  Washington. 
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g.  Filed  Pursuant  to:  Section  408  of  the 
Ener«y  Security  Act  of  1980, 16  U.S.C. 
2705  and  2708  as  amended. 

h^  Applicant  Contact:  Kevin  T.  and 
Pamela  G.  Duncan,  7019  Lake 
Ballinger  Way,  Edm  jnds,  VVA  98020. 
(206)  778-8783 

i.  FERC  Contact:  Thomas  A.  Dean,  (202) 
3"6-9275 

j.  Comment  Date:  September  21, 1987 

k.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  An  earth- 
fill  and  concrete  dam  approximately  9 
feet  high  and  338  feet  long;  (2)  a  4.2- 
acre  reservoir  having  a  storage 
capacity  of  27  acre-feet  with  a  water 
surface  elevation  of  1,523.56  feet  msl; 
(3)  a  3,331-foot-long,  6  and  8-inch 
diameter  penstock  leading  to:  (4)  a 
powerplant  containing  a  single 
generating  unit  with  a  capacity  of  100 
kW  operating  at  1.148  feet  of 
hydraulic  head;  (5)  a  300-foot-long,  10- 
inch  diameter  tailrace;  and  (6)  a  50- 
foot-long,  460-volt  transmission  line. 
The  applicant  estimates  the  average 
annual  energy  production  to  be 
613,620  kWh. 

1.  Purpose  of  Project;  The  applicant 
intends  to  sell  the  power  generated 
from  the  proposed  facility  to 
Snohomish  County  PUD  No.  1. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3, 
A9,  B,  C.  and  D3a. 

Standard  Paragraphs 

A3.  Development  Application — Any 

qualified  development  applicant 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  an  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  Applications  for  preliminary 
permit  will  not  be  accepted  in  response 
to  this  notice. 

A8.  Preliminary  Permit — Public  notice 
of  the  filing  of  the  initial  preliminary 
permit  application,  which  has  already 
been  given,  established  the  due  date  for 
filing  competing  preliminary  permit  and 
development  applications  or  notices  of 
intent.  Any  competing  preliminary 
permit  or  development  application,  or 
notice  of  intent  to  file  a  competing 
preliminary  permit  or  development 
application,  must  be  filed  in  response  to 
and  in  compliance  with  the  public  notice 
of  the  initial  preliminary  permit 
application.  No  competing  applications 
or  notices  of  intent  to  file  competing 
applications  may  be  filed  in  response  to 
this  notice 


A  competing  license  application  must 
conform  with  18  CFR  4.30(b)  (10)  and  (9) 
and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  include  an 
unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  (1)  a  preliminary  permit 
application  or  (2)  a  development 
application  (specify  which  type  of 
application),  and  be  served  on  the 
applicant(s)  named  in  this  public  notice. 

B.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure.  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS" 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPLICATION" 
"COMPETING  APPLICATION", 
"PROTEST"  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  is  in 
response.  Any  of  the  above  named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NW.,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to:  Mr. 
Fred  E.  Springer,  Director,  Division  of 
Project  Management,  Federal  Energy 
Regulatory  Commission,  Room  203-RB, 
at  the  above  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Dl.  Agency  Comments — States, 
agencies  established  pursuant  to  federal 
law  that  have  the  authority  to  prepare  a 
conserving  a  waterway  affected  by  the 
project,  federal  and  state  agencies 
exercising  administration  over  fish  and 
wildlife,  flood  control,  navigation, 
irrigation,  recreation,  cultural  and  other 
relevant  resources  of  the  state  in  which 
ths  project  is  located,  and  affected 


Indian  tribes  are  requested  to  provide 
comments  and  recommendations  for 
terms  and  conditions  pursuant  to  the 
Federal  Power  Act  as  amended  by  the 
Electric  Consumers  Protection  Act  of 
1986,  the  Fish  and  Wildlife  Coordination 
Act,  the  Endangered  Species  Act,  the 
National  Historic  Preservation  Act,  the 
Historical  and  Archeological 
Preservation  Act.  the  National 
Environmental  Policy  Act.  Pub.  L.  No. 
88-29,  and  other  applicable  statutes. 
Recommended  terms  and  conditions 
must  be  based  on  supporting  technical 
data  filed  with  the  Commission  along 
with  the  recommendations,  in  order  to 
comply  with  the  requirement  in  section 
313(b)  of  the  Federal  Power  Act,  16 
U.S.C.  825/(b),  that  Commission  findings 
as  to  facts  must  be  supported  by 
substantial  evidence. 

All  other  federal,  state,  and  local 
agencies  that  receive  this  notice  through 
direct  mailing  from  the  Commission  are 
requested  to  provide  comments  pursuant 
to  the  statutes  listed  above.  No  other 
formal  requests  will  be  made.  Responses 
should  be  confined  to  substantive  issues 
relevant  to  the  issuance  of  a  license.  A 
copy  of  the  application  may  be  obtained 
directly  from  the  applicant.  If  an  agency 
does  not  respond  to  the  Commission 
within  the  time  set  for  filing,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  response  must  also 
be  set  to  the  Applicant's 
representatives. 

D2.  Agency  Comments — Federal, 
State  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  (A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.)  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Apphcant's 
representatives. 

D3a.  Agency  Comments— The  U.S. 
Fish  and  Wildlife  Service,  the  National 
Marine  Fisheries  Service,  and  the  State 
Fish  and  Game  agency(ies)  are 
requested,  for  the  purposes  set  forth  in 
section  408  of  the  Energy  Security  Act  of 
1980,  to  file  within  60  days  from  the  date 
of  issuance  of  this  notice  appropriate 
terms  and  conditions  to  protect  any  fish 
and  wildlife  resources  or  to  otherwise 
carry  out  the  provisions  of  the  Fish  and 
Wildlife  Coordination  Act.  General 
comments  concerning  the  project  and  its 
resources  are  requested;  however, 
specific  terms  and  conditions  to  be 
included  as  a  condition  of  exemption 
must  be  clearly  identified  in  the  agency 
letter.  It  an  agency  does  not  file  terms 
and  conditions  within  this  time  period. 
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that  agency  will  be  presumed  to  have 
none.  Other  Federal.  State,  and  local 
agencies  are  requested  to  provide  any 
comments  they  may  have  in  accordance 
With  their  duties  and  responsibilities.  No 
other  formal  requests  for  comments  will 
be  made.  Comments  should  be  confined 
to  substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agenc:y 
does  not  file  comments  within  60  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

Dated:  August  24,  T98~ 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc.  87-19738  Filed  8-27-87;  8:45  am] 
BILLING  CODE  S717-01-M 

[Docket  No.  TA88-1-32-0001 

Proposed  Change  In  Rates  Under 
Proposed  Gas  Adjustment  Clause 
Provision;  Colorado  Interstate  Gas  Co. 

August  24,  19B7, 

Take  notice  that  Colorado  Interstate 
Gas  Company  (CIG)  on  August  14,  1987, 
tendered  for  filing  proposed  changes  to 
its  FERC  Gas  Tariff,  Original  Volume 
No,  1,  to  be  effective  October  1. 1987. 

CIG  states  that  its  proposed  gas  sales 
rates  reflect  an  annual  reduction  in  its 
jurisdictional  cost  of  purchased  gas  of 
approximately  S6,0  million  below  the 
level  of  purchased  gas  in  base  rates  the 
CIG  made  effective,  subject  to  refund, 
on  July  14.  1987  m  Docket  No,  RP87-30, 
which  incorporates  the  PG.-^  change 
effective  June  1.  1987,  in  Docket  No, 
T,'\87-3-32. 

Copies  of  the  filing  have  been  served 
upon  ClG's  jurisdictional  customers  and 
other  interested  persons,  including 
public  bodies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NPL,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385,211 
and  385.214],  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  31.  1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serv'e  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Kenneth  F,  Plumb, 

Secretary. 

|FR  Doc  87-19741  Filed  8-27-87;  8:45  am] 

BILLING  CODE  6717-01-11 

(Docket  No.  EL87-55-0001 

Filing;  Holyoke  Gas  and  Electric 
Department  et  al. 

August  21,  1987. 

In  the  matter  of  City  of  Holyoke  Gas  and 
Electric  Department,  City  of  Westfieid  Gas 
and  Electric  Light  Department,  Marblehead 
Municipal  Light  Department.  Middleborough 
Municipal  Gas  and  Electric  Department. 
North  Aftlebore  Electric  Department, 
Peabody  Municipal  Light  Plant,  Shrewbury 
Electric  Light  Department,  Templeton 
Municipal  Light  Plant,  Town  of  Boylston 
Municipal  Light  Department,  Town  of 
Hudson  Light  and  Power  Department.  Town 
of  Littleton  Municipal  Light  and  Water 
Department.  Town  of  Wakefield  Municipal 
Light  Department,  and  West  Boylston 
Munuipal  Lighting  Plant  v,  Boston  Edison 
Company 

Take  notice  that  on  July  31, 1987,  the 
City  of  Holyoke  Gas  and  Electric 
Department,  et  al  (entities  listed  above) 
filed  a  petition  for  a  declaratory  order 
and  motion  for  summary  judgment 
regarding  a  dispute  between  them  and 
Boston  Edison  over  the  interruption  of 
certain  provisions  in  unit  power 
purchase  contracts  that  are  on  file  with 
this  Commission  as  jurisdictional  rate 
schedules. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
.North  Capitol  Street  NE..  Washington. 
DC  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385,214),  All  such  motions  or 
protests  shall  be  filed  on  or  before 
September  4, 1987,  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 

!FR  Doc,  87-19740  Filed  8-27-87;  8:45  am] 
BILLING  CODE  6717-01-111 


:  Docket  No   RP87-86-0001 

Proposed  Changes  in  FERC  Gas  Tariff: 
KN  Energy,  Inc. 

.August  24,  1987. 

Take  notice  that  KN  Energy,  Inc.,  on 
August  14, 1987,  tendered  for  filing 
proposed  changes  in  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No,  1.  The 
proposed  change  would  increase 
revenues  from  jurisdictional  sales  and 
service  by  $4,656,578  based  on  the 
twelve-month  period  ending  April  30, 
1987,  as  adjusted  for  known  and 
measurable  changes. 

KN  Energy,  Inc.,  states  that  the 
jurisdictional  rates  filed  herewith  are 
designed  to  enable  KN  Energy,  Inc.  to 
recover  increases  in  its  jurisdictional 
cost-of-service  resulting  from: 

(1)  Additional  facilities  required  to 
maintain  deliverability; 

(2)  Increased  operating  costs  and 
higher  costs  of  material  and  supplies: 

(3)  Increased  revenues  needed  to 
provide  a  rate  of  return  of  11.33%  on  its 
utility  investment; 

(4)  Increased  costs  for  the 
transportation  of  KN's  system  supply 
gas  by  others,  as  priced  at  rales  in  effect 
as  of  the  date  of  filing;  and 

(5)  Reduced  systemwide  sales 
volumes. 

K.N  Energy,  Inc.  requests  that  the 
tendered  sheet  by  accepted  for  Tiling 
and  be  permitted  to  become  effective 
September  14, 1987. 

KN  also  has  filed  revised  tariff 
provisions  which  would  modify  Rate 
Schedules  IOR-1  and  IOR-2  so  as  to 
permit  selective  discount  authority.  KN 
states  that  copies  of  the  filing  were 
served  upon  its  jurisdictional  customers 
and  interested  public  bodies. 

Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  this 
filing,  should,  on  or  before  August  31, 
1987,  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  Rules  214  and  211  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection 

Kenneth  F.  Plumb. 

Secretary 

[FR  Doc  8:-19-42  Filed  8-27-67.  8:45  am] 

BILLING  CODE  6717-01-M 

(Docket  No.  TA88-1-37-0001 

Change  in  Sales  Rates  Pursuant  to 
Purchased  Gas  Cost  Adjustment; 
Northwest  Pipeline  Corp. 

Augu.st  24,  1987 

Take  notice  that  on  August  17,  1987, 
Northwest  Pipeline  Corporation 
("Northwest")  submitted  for  filing  a 
proposed  change  in  rates  applicable  to 
service  rendered  under  rate  schedules 
affected  by  the  subject  to  Article  16, 
Purchased  Gas  Cost  Adjustment 
Provisions  ("PGA"),  of  its  FFRC  Gas 
Tariff,  First  Revised  Volume  No,  1,  Such 
change  in  rates  is  for  the  purpose  of  (1) 
reflecting  changes  in  Northwest's 
estimated  cost  of  purchased  gas;  and  (2) 
projecting  incremental  surcharges  to  be 
assessed  Nort.iwest's  affected  direct 
and  sales  for  resales  customers  pursuant 
to  Order  No.  49. 

The  current  PGA  adjustment,  for 
which  notice  is  given  herein,  aggregates 
to  an  increase  of  1,600c  per  therm  in  the 
commodity  rate  for  all  rate  schedules 
affected  by  and  subject  to  the  PGA. 
There  is  no  change  in  the  demand  rate. 
The  annual  jurisdictional  change  in 
Northwest's  rates  is  an  increase  of 
approximately  $31,68.5.953.  The 
proposed  rate  changes  have  been 
reflected  on  Thirty-Sixth  Revised  Sheet 
No.  10. 

Northwest  also  tendered  for  filing  and 
acceptance  Fifteenth  Revised  Sheet  No. 
10-B  reflecting  revised  projected 
incremental  surcharges. 

.Northwest  requests  an  effective  date 
of  October  1   1987,  for  all  tendered  tariff 
sheets. 

A  copy  of  this  filing  has  been  mailed 
to  all  parties  of  record  in  Docket  No. 
RP72-154-000,  to  all  jurisdictional 
customers,  and  to  affected  state 
regulatory  commissions. 

On  August  18. 1987,  Northwest  filed  a 
replacement  page  1  of  Schedule  B-1. 
Volume  No.  1  to  correct  a  typographical 
error. 

Any  persons  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Fnergy  Regulatory  Commission.  825 
North  Capitol  Street.  .\E..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  .-Xugust  31.  1987.  Protests  will  be 


considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  87-19747  Filed  &-27-87;  8:45  am] 

BILLING  CODE  6717-01-M 


(Docket  Nos.  RP87- 13-005  and  RP87-69- 
0021 

Tariff  Filing;  South  Georgia  Gas  Co. 

August  24,  1987. 

Take  notice  that  South  Georgia 
Natural  Gas  Company  (South  Georgia) 
on  August  14,  1987  tendered  for  filing  the 
following  tariff  sheets: 

Proposed  Tariff  Sheets  To  Be  Effective 
May  1, 1987 

First  Revised  Volume  No.  1 

Forty-Second  Revised  Sheet  No.  4 
Second  Revised  Sheet  No.  5 
First  Revised  Sheet  No.  6 
Second  Revised  Sheet  No.  9 
First  Revised  Sheet  No.  12 
Third  Revised  Sheet  No.  28 
Second  Revised  Sheet  No.  29 
Ninth  Revised  Sheet  No.  30 
Fourth  Revised  Sheet  No.  43 
First  Revised  Sheet  No.  43A 

First  Revised  Volume  No.  2 

Second  Revised  Sheet  No.  130 
Second  Revised  Sheet  No.  156 
Second  Revised  Sheet  No.  182 
Second  Revised  Sheet  No.  209 
Second  Revised  Sheet  No.  235 

Proposed  Tariff  Sheets  To  Be  Effective 
July  1. 1987        j 

Firsi  Revised  Volume  No.  1 

Forty-Third  Revised  Sheet  No.  4 
Tenth  Revised  Sheet  No.  30 

First  Revised  Volume  No.  2 

Third  Revised  Sheet  No.  130 
Third  Revised  Sheet  No.  156 
Third  Revised  Sheet  No.  182 
Third  Revised  Sheet  No.  209 
Third  Revised  Sheet  No.  235 

On  June  11, 1987  South  Georgia  filed  a 
joint  settlement  offer  in  the  above- 
captioned  proceeding  which,  if 
approved.  South  Georgia  states,  will 
resolve  all  the  issues  in  these 
proceedings.  South  Georgia  states  that 
these  tariff  sheets  are  filed  in 
accordance  with  the  terms  of  the 
settlement  in  order  to  permit  South 


Georgia's  customers  to  have  the  benefit 
of  the  reduced  settlement  rates  while  the 
settlement  offer  is  pending  before  the 
Commission, 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE,.  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure,  All  such 
motions  or  protests  should  be  filed  on  or 
before  August  31, 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
t.-ken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishmg  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  87-19744  Filed  8-27-87;  8:45  am] 

BILLING  CODE  6717-01-M 


(Docket  No.  RP87-67-003  and  RP87-15- 
0171 

Proposed  Change  in  FERC  Gas  Tariff; 
Trunkline  Gas  Co. 

August  24,  1987, 

Take  notice  that  Trunkline  Gas 
Company  (Trunkline)  on  August  17, 1987 
tendered  for  filing  the  following  sheet  to 
its  FERC  Gas  Tariff,  Ongmal  Volume 
No.  2: 
First  Substitute  First  Revised  Sheet  No.  4268 

Trunkline  proposes  that  this  sheet 
become  effective  May  1, 1987. 

Truckline  states  that  such  change  is 
made  to  amend  Rate  Schedule  LT-7  for 
the  transportation  of  natural  gas  on 
behalf  of  Champlin  Petroleum  Company 
(Champlin)  as  authorized  in  the  subject 
proceeding  by  Commission  Order  dated 
January  27.  1987  and  to  reflect  the 
currently  effective  transportation  rate  as 
approved  by  the  Commission  in  Docket 
Nos,  RP87-i5,  el  al. 

A  copy  of  this  filing  has  been  served 
on  Champlin, 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE,,  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  petitions  or 
protests  should  be  filed  on  or  before 
August  31, 1987.  Protests  will  be 
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considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  87-19-43  Filed  8-27-87;  8:45  am) 

BILUNG  CODE  6717-01-M 


(Docket  NOS.TA87- 
11-0041 


1-11-009  and  TA87-2- 


FllJng  of  Revised  Tariff  Sheets;  United 
Gas  Pipe  Line  Co. 

August  24.  1987. 

Take  notice  that  on  August  13, 1987, 
United  Gas  Pipe  Line  Company  (United) 
tendered  for  filing  to  its  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  Gas  Tariff,  First  Revised 
V'olume  No.  1,  the  following  tariff  sheet: 

Revised  Substitute  Revised  Seventy-Sixth 
Revised  Sheet  .\o  4 

United  states  that  the  Tariff  Sheet  is 
being  filed  pursuant  to  the  requirements 
of  the  Commission's  August  10.  1987 
order  in  the  captioned  dockets. 

United  reports  that  it  mailed  copies  of 
the  Tariff  Sheet  to  its  jurisdictional 
customers,  interested  state  commissions, 
and  intervenors  in  the  above-captioned 
dockets. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  §  38,5.214 
and  385.211  of  this  chapter.  All  such 
motion  or  protests  should  be  filed  on  or 
before  August  31,  1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  actin  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 


Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 

inspection. 

Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc  87-19745  Filed  8-27-87;  8:45  am| 

BILLING  CODE  6717-01-M 


I  Docket  No.  TA87-2-1 1-003 1 

Filing  of  Revised  Tariff  Sheets;  United 
Gas  Pipe  Line  Co. 

■■\agjst  24,  1967. 

Take  notice  that  on  August  17. 1987, 
United  Gas  Pipe  Line  Company  (United) 
tendered  for  filing  to  its  Gas  Tariff,  First 
Revised  Volume  No.  1,  the  following 
tariff  sheet: 

Substitute  Revised  Seventy-Sixth  Revised 
Sheet  No.  4 

United  States  that  the  Tariff  Sheet  is 
being  filed  pursuant  to  the  requirements 
of  the  Commission's  June  30, 1987,  order 
in  Docket  No.  TA87-2-1 1-000,  et  al. 

United  reports  that  in  mailed  copies  of 
the  proposed  Tariff  Sheet  to  its 
jurisdictional  customers,  interested  state 
commissions,  and  intervenors. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  .NE,.  Washington. 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  of  protests  should  be  filed  on  or 
before  August  31.  1987.  Once  the  date  is 
filled  m.  the  notice  is  ready  to  go  up. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 


with  the  Commission  and  are  available 

for  public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc.  87-19746  Filed  8-27-87;  8:45  am] 

BILUNQ  CODE  6717-01-U 

I  Docket  No.  CI87-820-000  et  a!.) 

Applications  for  Certifica'es. 
Abandonments  of  Service  and 
Petitions  To  Amend  Certificates;  ' 
Pennzoil  Co.  et  al. 

August  Z5.  1967. 

Take  notice  that  each  of  the 
Applicants  listed  herein  has  filed  an 
applicationor  petition  pursuant  to 
section  7  of  the  Natural  Gas  Act  for 
authorization  to  sell  natural  gas  in 
interstate  commerce  or  to  abandon 
service  as  described  herein,  all  as  more 
fully  described  in  the  respective 
applications  and  amendments  which  are 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before 
September  8. 1987,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426.  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Acting  Secretary. 


Docket  No  and  date 

(lied 


Applicant 


Purchaser  and  location 


Price  per  Mcf 


Pres- 
sure 
t)ase 


CI87-820-000,  F.  Aug. 

12,  1987 
Ci87-821-000,  (CI67- 

1638),  B.  Aug    13. 
1987 
CI70-1 079-002.  D,  Aug 

13,  1987 
CI73-2-003.  D.  Aug.  13, 

1987 


Pennzoil  Company,  P  O,  Box  2967, 
Houston,  Texas  77252-2967. 

Texaco  inc.  P  0  Box  52332  Houston, 
Texas  77052 

Texaco     Producing     Inc.,     P,0      Box 

52332,  Houston,  Texas  77052. 
do 


United  Gas  Pipe  Line  Company,  Duiac 
Field,  Terrebonne  Pansti,  Louisiana. 

United  Gas  Pipe  Line  Company,  Cy- 
press Island  Field.  Lafayette  and  St. 
Martin  Partshes,  Louisiana. 

ANR  Pipeline  Company,  Eugene  Island 
Block  266  Field,  Ottstiore  Louisiana. 

do 


r-) 
(■•)■ 


'  This  notice  does  not  provide  for  consolidation 
for  hearing  of  the  several  mailers  covered  herein 
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Docket  No  and  date 
filed 


Applicant 


Purchaser  and  location 


Pnce  per  Mcf 


Pres- 
sure 
base 


G-1 8633-002.  D,  Aug 
17,  1987 

C164-543-000.  D,  Aug. 
17,  1987 

CI87-783-000,  B,  July 
22,  1987. 


C179-374-001.  D,  Aug 
12.  1987 

CI87-822-000.  (CI77- 
517-003),  B,  Aug   13, 
1987. 

CI87-824-000,  (G- 

18131),  B.  Aug   14, 

1987 
CI67-851-000,  D.  Aug 

17,  1987 
G-6686-005,  F,  Aug.  14. 

1987. 


Ci6i -310-000.  D,  Aug 
14,  1987 

CI1B142-001,  D.  Aug 
17,  1987. 


Sun  Exploration  &  Production  Co.,  P.O. 

Box    2880.    Dallas,    Texas    75221- 

2880. 
do 


Winchester  Production  Company,  300 
West  Austin  Street,  Marshall,  Texas 

75670. 

Multistate  Oil  Properties,  NV,  P.O.  Box 
2511,  Houston,  Texas  77001. 

Kerr-McGee    Corporation,     P.O.     Box 
25861,  Oklahoma  City,  Okla.  73125. 


George  R,  Brown,  4700  First  City 
Tower  Bidg.,  10001  Fannin  Street, 
Houston,  Texas  77002-6708. 

Amoco  Production  Company.  P.O.  Box 
3092,  Houston,  Texas  77253. 

Union  Texas  Petroleum.  P.O.  Box 
2120,  Houston,  Texas  77252-2120. 


Chevron   USA.   Inc  ,   P.O.   Box  7309, 
San  Francisco,  Calif.  94120-7309. 

Sun  Exploration  &  Production  Co 


'  ANR  Pipeline  Company.  Mocane-La- 
verne  Field,  Harper  County,  Oklaho- 
ma. 

Northern  Natural  Gas  Company,  Divi- 
sion of  Enron  Corp,  S  E  Como 
Field.  Beaver  County,  Oklahoma. 

Northern  Natural  Gas  Company,  Divi- 
sion of  Exxon  Corp  ,  Seno-Clayton 
Lease  Well  #  1 ,  Canyon  Field,  Crock- 
ett County,  Texas 

Northern  National  Gas  Company,  Divi- 
sion of  Exxon  Corp.,  Gage  S.E. 
Field.  Ellis  County,  Oklahoma. 

Transcontinental  Gas  Pipe  Line  Corp.. 
High  Island  Area.  Bkx;k  A-508. 
South  Addition,  OSC-G-3245,  Off- 
shore Texas 

Transcontinental  Gas  Pipe  Line  Corp., 
Sorrento  Field.  Ascension  Pansh, 
Louisiana. 

El  Paso  Natural  Gas  Company,  Gomez 
Field,  Pecos  County.  Texas. 

El  Paso  Natural  Gas  Company,  Oil 
rights  below  3500  feet  in  S/2  NE/4 
of  Sec.  35-T25S-R37E,  Lea  County, 
New  Mexico. 

Texas  Gas  Transmission  Corporation, 
Calhoun  Field,  Liricoln  Parish,  Louisi- 
ana. 
I  Transwestem  Pipeline  Company, 
Mocane-Laverne  Field,  Beaver 
County,  Oklahoma. 


(*). 


C). 


(")• 


('). 


(»)• 


(»)• 


(">). 
("). 

(")• 
(>'). 


'  Effective  6-1-86.  Pennzoil  Producing  Company  (predecessor-in-interst  to  Pennzoil  Company)  acquired  certain  assets  and  property  nghts  of 
ARCO  Oil  and  Gas  Comoany,  Division  of  Atlantic  Richfield  Company 

-  Contract  will  expire  by  its  own  terms  on  8-23-87.  The  acreage  is  non-productive  and  all  leases  committed  to  the  contract  have  expired. 
Continuation  of  service  is  unwarranted. 

'  Effective  2-15-83,  Texaco  Producing  Inc.  assigned  to  Samedan  Oil  Corporation  its  interest  in  a  portion  of  OCS-G-1888,  Block  247,  S/2, 
Eugene  Island  Area 

*  Sun  assigned  its  interest  in  Property  No.  875433,  Robertson  1-34  to  Sugarland  Oil  Company. 
^  Sun  assigned  its  interest  in  Property  No.  875531,  J  R,  Robms  to  Prentice,  Napier  and  Green. 

*  Applicant  requests  consideration  of  its  application  to  permanently  abandon  sales  to  Northern  because  the  sales  contract  expired  and  the 
subject  well  has  not  produced  natural  gas  in  the  last  two  years  Applicant  also  requests  pregranted  abandonment  for  period  of  three  years  for 
sales  made  under  its  small  producer  certificate  to  ottier  interested  purchasers. 

'  Assignment  of  oedicated  acreage. 

"  All  production  from  the  covered  properties  has  ceased 

*  Brown  has  made  no  gas  sales  under  the  Gas  Purchase  Contract  since  March,  1979,  all  leases  have  been  assigned  or  have  expired  for  lack 
of  production  and  the  Gas  Purchase  Contract  has  expired  by  its  own  terms  and  Buyer  and  Seller  have  agreed  to  terminate  the  contract. 

'  '  Amoco's  interest  in  the  Butz  Gas  Unit  Well  No  1  is  dedicated  to  El  Paso  Natural  Gas  Company  and  authonzed  in  Docket  No  CI67-851.  In 
1985  El  Paso's  line  blew  up  and  as  a  result  no  gas  has  been  delivered  to  El  Paso  since  May,  1985.  Amoco  desires  abandonment  authorization  for 
the  Butz  Gas  Unit  Well  No.  1  so  that  delivenes  can  commence  to  another  purchaser  Amoco  wil  temporarily  dispose  of  its  share  of  gas  production 
under  its  Limited-Term  Abandonment  Certificate  in  Docket  No  Ci86- 19-004. 

' '  Union  Texas  requests  that  its  certificate  and  FERC  Gas  Rate  Schedule  No  28  to  be  amended  to  authonze  Union  Texas  to  sell  and  deliver 
gas  to  El  Paso  from  acreage  which  was  assigned  to  Union  Texas  on  February  1,  1987,  by  Amoco  Production  Company  and  previously  sold  to  El 
Paso  under  Amoco's  FERC  Gas  Rate  Schedule  No   168 

'^  Applicant  IS  filing  to  include  an  additional  point  of  delivery 

'^  Sun  assigned  its  interest  in  Property  No.  831414,  Etheyl  Fry  Unit  Well  t1  to  Prentice,  Napier  and  Green. 

Filing  Code  A— Initial  Service  ,B— Abandonment.  C— Amendtpent  to  add  acreage.  D— Amendment  to  delete  acreage.  E— Total  Succession. 
F— Partial  Succession. 

[FR  Doc.  87-198136  Filed  8-27-87;  8:45  am] 
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[Docket  No.  CS84- 109-001.  et  al.] 

Applications  for  Small  Producer 
Certificates; '  Plains  Resources  Inc.,  et 
al. 

August  25,  19H~ 

In  the  matter  of  Plains  Resources  Inc..  PRl 


•  This  notice  does  not  provide  for  consolidation 
for  hearing  of  (he  several  matters  covered  herein. 


Producing  Inc..  Hiawatha  Oil  Company,  Inc., 
PRI  Property  Management,  Inc.  and  PRI 
Royalty  Holdings  Inc.  (Plains  Resources  Inc., 
PRI  Producing  Inc.  and  Hiawatha  Oil 
Company,  Inc.).  et  al. 

Take  notice  that  each  of  the 
Applicants  listed  herein  has  filed  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  and  §  157.40  of  the 


Commission's  Regulations  thereunder 
for  a  small  producer  certificate  of  public 
convenience  and  necessity  authorizing 
the  sale  for  resale  and  delivery  of 
natural  gas  in  interstate  commerce,  all 
as  more  fully  set  forth  in  the 
applications  which  are  on  file  with  the 
Commission  and  open  to  public 
inspection. 
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Any  person  desiring  to  be  heard  or  to 
make  a  protest  with  reference  to  said 
applications  should  on  or  before 
September  8. 1987,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Lois  D.  Casbetl, 
Acting  Secretary. 


Docket  No 


Date  filed 


Applicant 


CS64-109-001 


CS86-30-000 


CS87-89-000 


CS87-90-000 


CS87-91-O00 


CS87-92-000 


8-14-87 


»  7-31-87 


8-3-87 


8-3-87 


8-10-87 


8-10-87 


Plains  Resources   Inc..   PRI 

Producing  Inc  Hiawaina 
OtI  Company  tnc  P*^i 
PropefTy  Managefnent, 

Inc.  and  PHI  Royalty 
Hotdings  Inc  (Plams  Re- 
sources inc  ,  PRi  P'Oduc 
ing  Inc  and  Hiawatha  Oil 
Company,  inc  |  1601  N  W 
Expressway,  Oklahoma 
City   Oklanoms  73118 

Total  Minalome  Cofpo'ation 
(Mmatome       Corporationl, 
Suite      400,      One      Allen 
Centef      Houston,     Texas 
77002 

Byars  CW  4  Gas  inc .  95 
Oioe  Main  Plaza.  St 
Aieans.  Aest  VKginia 
25177 

Midstates  Pipetme  Company 
5000  N  A  ExD'esswav 
Okianoma  City  Ohianoma 
73132 

M  M  Resources,  Inc  ,  P  O 
Box  384.  Emd,  OKlanoma 
73702 

Oesana  Developmeni  Cofpo- 
rauon,  310  W  Texas 
Suite  600.  Midland.  Texas 
79701 


'  By  lettef  dated  August  4,  1987.  received  August  14. 
1987  Appiicani  reouesis  to  add  PRi  Propefty  Management 
Inc  and  PRi  Royalty  Holdings  mc  as  conoJde'S  ot  tne 
smaH  produce*  cerTilcate  in  OocKei  rvic  CS&4-'09  in  add'- 
lion  Appiicani  states  tnat  on  Apni  22  198^  Housior-.  On 
F.etds  Ccimpflny  small  producer  ceriiticate  noider  ir  Docket 
He  CS79-4?0-<Kii  was  merged  »nio  Applicant  arKl  the 
small  producer  ceriilicate  m  [Jocxet  Nc  CS79-470-001  is  no 
lor^ger  necessar> 

'Letter  oaied  JuW  27  '987  received  July  31.  1987  as 
suopiemenied  tiy  lener  aaied  August  lO  1987  received 
August  14  1967  'eguesting  'eOesignation  ot  srr.ail  pfoducer 
ceniticate 

[PR  Doc.  87-19807  Filed  8-27-B7;  8:45  am] 

BILLING  CODE  6717-01-M 

Office  of  Hearings  and  Appeals 

Issuance  of  Decisions  and  Orders; 
Week  of  July  20  Through  July  24, 1987 

During  the  week  of  July  20  through 


July  24.  1987.  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  appeals  and  applications  for 
other  relief  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appeals 

A'uciearfuel.  7/23/87:  KFA-0104 

NuclearFuel.  a  newsletter,  filed  an  Appeal 
from  a  partial  denial  by  the  Director  of  the 
DOE  Office  of  International  Security  Affairs 
of  a  request  for  information  which  the  firm 
had  submitted  under  the  Freedom  of 
Information  Act  (FOIA).  In  considering  the 
Appeal,  the  Office  of  Hearings  and  Appeals 
found  that  the  Director  failed  to  provide  a 
sufficient  justification  for  withholding  the 
requested  material  under  FOIA  Elxemption  4 
Accordingly,  the  matter  was  remanded  to  the 
Director,  who  was  instructed  to  make  a 
specific  determination  as  to  whether  the 
material  is  confidential  or  pnvileged 
commercial  or  financial  information 
withholdable  under  Exemption  4. 

Steptoe  ^Johnson.  7/24/87.  KFA-0103 

Steptoe  &  )ohnson.  a  law  firm,  filed  an 
Appeal  from  a  denial  by  the  Director  of  the 
Management  Systems  Division,  Office  of 
Management  and  Information  Systems  of  the 
Economic  Regulatory  Administration  of  the 
Department  of  Energy  (DOE)  of  a  Request  for 
Information  which  the  firm  submitted  under 
the  Freedom  of  Information  Ac!  (the  FO!.^). 
In  considering  the  Appeal,  the  DOE  found 
that  a  portion  of  the  documents  at  issue 
contained  commercially  sensitive 
confidential  information  and  therefore  were 
properly  withheld  under  Exemption  4  of  the 
FOIA.  However,  a  portion  of  the  information 
was  found  to  be  releasable  under  the  FOIA 
Therefore,  the  Appeal  was  granted  m  part 
and  denied  in  all  other  respects.  Important 
issues  considered  in  the  Decision  and  Order 
were  the  adequacy  of  the  determination 
below  and  the  effect  of  age  on  the 
commercial  sensitivity  of  data. 

Motion  for  Discovery 

Cities  Service  Oil  and  Gas  Corp..  7/24/87; 
KRD-0025 
Cities  Service  Oil  and  Gas  Corporation 
(Cities]  filed  a  Motion  for  Discovery  in 
connection  with  an  evidentiary  heanng  that 
Will  be  held  in  an  enforcement  proceeding 
pending  before  the  Office  of  Heanngs  and 
Appeals.  In  considering  the  discovery  motion. 
the  DOE  determined  that  a  limited  amount  of 
discovery  was  warranted  in  order  for  Cities 
to  adequately  prepare  for  the  evidentiary 
hearing.  Accordingly.  Cities'  Motion  for 
Discovery  was  granted  in  part. 

Refund  Appliralions 

Alter  Barge  Lines.  Inc.,  Alter  Trucking  fr 
Terminal  Corp..  7/21/87;  RF271-51. 
RF270-462 
Alter  Barge  Line,  Inc.  (ABL).  a  Rail  and 


Water  Transporter  (RWT).  filed  an 
Application  for  Refund  from  the  RWT 
Escrow.  ABL's  affiliate.  Alter  Trucking  and 
Terminal  Corporation  (ATT)  filed  a  separate 
Application  for  Refund  from  the  Surface 
Transporters  (ST)  Escrow.  The  Office  of 
Hearings  and  Appeals  determined  that  the 
waivers  in  the  two  applications  rendered 
them  mutually  exclusive,  and  thus  that  only 
one  of  the  applictions  could  be  considered. 
ABL's  claim  was  the  larger  of  the  two. 
Consequently.  OHA  considered  the 
application  filed  by  ABL.  and  dismissed  the 
one  filed  by  ATT. 

in  considering  ABL's  application.  OHA 
determined  that  ABL  had  established  itself  as 
a  member  of  the  RWT  class,  and  had 
substantiated  the  volume  of  U.S.  petroleum 
products  it  claimed  to  have  purchased  during 
the  audit  period.  Accordingly.  OHA  granted 
ABL  a  refund  based  on  the  firm's 
consumption  of  50.765.936  gallons  of 
petroleum  products. 

American  Trading  Transportation  Company. 
Inc..  et  al..  7/24/87;  RF27J-88  et  al. 
The  Department  of  Energy  (DOE)  issued  a 
Decision  and  Order  approving  applications 
submitted  by  six  water  transporters  for 
refunds  from  the  Rail  and  Water 
Transporters  Escrow  established  as  a  result 
of  the  Stripper  Well  Settlement  Agreement. 
Three  of  the  applicants  arrived  at  their 
gallonage  claims  from  purchase  records. 
while  the  other  three  applicants  divided  their 
total  purchases  for  each  year  by  the  average 
price  per  gallon  for  that  year.  The  DOE  will 
determine  a  per  gallon  refund  amount  and 
establish  the  amount  of  each  applicant's 
refund  afier  it  completes  its  analysis  of  all 
Rail  and  Water  claims. 

Armellini  Express  Lines,  Inc.,  7/24/87; 
RF270-1132 

The  DOE  issued  a  Decision  approving  a 
trucking  company  for  a  Surface  Transporter 
refund  based  on  its  verified  consumption  of 
16,933.858  gallons  of  diesel  fuel.  The  DOE  will 
determine  a  per  gallon  refund  amount  and 
establish  the  amount  of  the  applicant's  refund 
afier  it  completes  its  analysis  of  all  Surface 
Transporter  claims. 

Boehmer  Transportation  Corp..  et  al,  7/21/ 
87;  RF270-1255  et  al. 

The  Department  of  Energy  (DOE)  issued  a 
Decision  and  Order  approving  the  volumes 
claimed  in  32  Applications  for  Refund  from 
the  Surface  Transporters  Escrow  established 
as  the  result  of  the  Stripper  Well  Settlement 
Agreement.  The  DOE  will  determine  a  per 
gallon  refund  amount  and  establish  the 
amount  of  each  applicant's  refund  after  it 
completes  its  analysis  of  all  Surface 
Transporter  claims. 

Coline  Gasoline  Corp./Florido  el  al.  7/24/87; 
RM3-66  et  al 
The  DOE  issued  a  Decision  approving 
Motions  for  Modification  filed  by  the  Stales 
of  Florida  and  New  jersey  and  approving  in 
part  an  application  for  second-stage  refund 
filed  by  New  Jersey.  In  its  Motion  for 
Modification.  Florida  proposed  to  spend 
$43,179  of  Coline  Gasoline  Corp.  and  Charier 
Co.  funds  originally  earmarked  for  a 
ridesharing  marketing  campaign  directed 
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towards  large  employers  for  other  marketing 

and  publicity  efforts  associated  with 
ndesharinij  In  New  [ersey's  Motion  for 
.Modification,  the  State  proposed  to  use  its 
ailocdble  shares  of  Belndge  Oil  Co.  and  Palo 
I'into  Oil  and  Gas  second-stage  monies  to 
expand  an  existing  ndeshanng  program.  In 
Its  refund  applcatuin.  ."Mew  Jersey  proposed  to 
spend  90%  of  its  Standard  Oil  Co.  (Indiana) 
monies  on  traffic  light  synchronization,  5%  on 
seminars  on  traffic-related  issues,  and  5%  on 
administrative  expenses.  The  DOE  found  that 
Florida's  and  New  jersey's  modified  plans 
would  encourage  ridesharing  within  the 
States,  thereby  reducing  injured  motorists' 
expenditures  on  motor  gasoline.  In  reviewing 
New  Jersey  s  application,  the  DOE  found  that 
the  State's  proposed  traffic  light 
synchronization  project  would  reduce 
motorists'  consumption  of  motor  gasoline, 
thereby  providing  indirect  restitution  to 
iniured  consumers  of  refined  petroleum 
products.  Accordingly.  New  Jersey  was 
granted  $474,744  (S439,5~B  principal  plus 
^iv^i.Tee  interest  1  for  the  program.  However. 
the  DOE  did  not  approve  New  Jersey's 
proposal  to  use  second-stage  monies  for  the 
seminar  series  because  the  seminars  did  not 
promise  immediate,  tangible  benefits  to  New 
Jersey  consumers  of  refined  petroleum 
products. 

Dis/p  Gas.  Inc..  7/22/87:  RF27(>-1123 

The  DOE  issued  a  Decision  evaluating  a 
Surface  Transporter  claim  filed  by  a  reseller 
of  propane.  The  company  did  not  file  a  claim 
in  the  Stripper  Well  escrow  for  Resellers  and 
did  not  include  any  resale  volumes  in  its 
Surface  Transporter  claim.  The  DOE 
approved  the  company's  claim  based  on  the 
diesel  fuel  consumption  of  its  trucks. 

Dorchester  Gas  Corporation /Ramey  & 
Company.  Kerr-McGee  Corporation. 
7/22/87:  RF253-12.  RF253-23 

The  DOE  issued  a  Decision  and  Order 
granting  Applications  i"or  Refund  submitted 
by  two  resellers.  Ramey  i-  Company  and 
Kerr.McGee  Corporation,  in  connection  with 
the  Dorchester  Gas  Corporation  special 
refund  proceeding  Neither  applicant  claimed 
a  refund  exceeding  the  S.S.OCKl  small  claims 
threshold  for  resellers.  Therefore,  the  DOE 
did  not  require  a  detailed  showing  of  injury. 
The  refunds  granted  the  firms  total  $9,419, 
representing  $7,285  in  principal  and  $2,134  in 
interest. 

Good  Hope  Refineries/Kerr-McGee 
Corporation.  7/23/87:  RR189-1 
The  DOE  issued  a  Decision  and  Order 

concerning  a  Motion  for  Reconsideration 
filed  by  Kerr-McGee  Corporation.  The 
applicant  requested  that  the  DOE  reconsider 
a  Decision  that  denied  Kerr-McGee  a  refund 
for  purchases  of  petroleum  products  covered 
by  a  consent  order  with  Good  Hope 
Refineries  on  the  grounds  that  the  firm  was  a 
spot  purchaser.  Good  Hope  Ret:nenes/Kerr- 
.\/c  GVe's  Corporation.  15  DOE  1]  85.177  (1986). 
In  considering  Kerr-McGee's  Motion,  the 
DOE  found  that  Kerr-McGee  had  not 
successfully  rebutted  the  presumption  that 
firms  making  spot  purchases  did  not  suffer 
injury  Therefore,  the  DOE  determined  that 


Kerr-McGee's  Motion  for  Reconsideration  be 
denied. 

Gulf  Oil  Corporation/Puerto  Rico  Electric 
Power  Authority.  7/22/87:  RF40-769 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund  filed  by 
the  Puerto  Rico  Electric  Power  Authority 
(PREPA),  an  end-user  of  Gulf  refined 
petroleum  products.  PREPA  applied  for  a 
refund  based  upon  the  procedures  outlined  in 
Gulf  Oil  Corp..  12  DOE  \  85,048  (1984), 
governing  the  disbursement  of  settlement 
funds  received  from  Gulf  pursuant  to  a  1978 
consent  order.  In  accordance  with  those 
procedures,  PREPA  provided  documentation 
of  its  purchases  of  Gulf  refined  petroleum 
products  during  the  consent  order  period.  In 
addition,  because  PREPA  is  a  public  utility, 
the  DOE  determined  that  PREPA's  refund  is 
contingent  upon  its  certification  that  it  will 
pass  the  refund  is  contingent  upon  its 
certification  that  it  will  pass  the  refund 
through  to  its  customers  on  a  dollar-for-dollar 
basis.  The  total  refund  approved  was 
$838,524,  representing  $661,909  in  principal 
and  $173,615  in  interest. 

Leaseway  Purchasing  Corp..  7/23/87:  RF270- 
937 
Leaseway  Purchasing  Corporation,  a 
subsidiary  of  Leaseway  Transportation 
Corporation,  filed  an  Application  for  Refund, 
seeking  funds  from  the  Surface  Transporters 
Escrow  established  pursuant  to  the 
Settlement  Agreement  in  In  Re:  The 
Department  of  Energy  Stripper  Well 
Exemption  Litigation.  M.D.L.  378.  Leaseway 
claimed  l,134.98a219  gallons  of  motor  fuel 
consumed  by  its  parent  company  and  its 
affiliated  trucking  companies.  The  DOE 
examined  certain  documents  which 
substantiated  Leaseway's  claim,  and 
approved  the  firm's  application. 

Marathon  Petroleum  Company/Bell  Fuels, 
Inc..  RF250-2400.  RF250-2401.  RF250- 
2402 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund  filed  by 
Bell  Fuels,  Inc.  (Bell),  a  reseller,  in  connection 
with  the  Marathon  Petroleum  Company 
special  refund  proceeding.  Bell  purchased 
Marathon  product  throughout  the  consent 
order  period,  but  attempted  to  demonstrate 
injury  for  only  a  portion  of  that  pieriod.  The 
DOE  found  that  it  could  not  determine  from 
the  partial  showing  of  "banked"  products 
costs  submitted  by  Bell  whether  the  firm  had 
been  injured.  The  DOE  therefore  calculated 
Bell's  refund  share  according  to  the  35% 
presumption  level  established  for  reseller 
applicants  in  the  Marathon  proceeding.  Bell 
was  granted  a  total  refund  of  $37,162, 
representing  $33,494  in  principal  and  $3,666  in 
interest. 

Mobil  Oil  Corpwation.  7/21/87:  RF271-214 
The  Department  of  Energy  (DOE)  issued  a 
Decision  and  Order  dismissing  an  application 
submitted  by  Mobil  Oil  Corporation  (Mobil) 
for  a  refund  from  the  Rail  and  Water 
Transporters  Escrow  (RWT)  established  as  a 
result  of  the  Stripper  Well  Settlement 
Agreement.  The  DOE  found  that  Mobil,  a 


refiner,  had  previously  received  a  refund 
from  the  Refiners  Escrow  established  by  the 
Settlement  Agreement.  The  DOE  found  that 
one  of  the  prerequisites  for  an  RWT  refund  is 
the  waiver  of  payment  from  any  of  the  seven 
other  escrow  accounts  created  by  the 
Settlement  Agreement.  Thus,  the  DOE  found 
that  Mobil  was  ineligible  for  an  RWT  refund. 

Senn  Trucking  Company,  et  ai.  7/21/87; 
RF270-1799  et  al. 

The  DOE  issued  a  Decision  and  Order  in 
connection  with  its  administration  of  the 
$10.75  million  escrow  fund  established  for 
surface  transporters  pursuant  to  the 
settlement  agreement  in  the  DOE  stripper 
well  exemption  litigation.  The  DOE  approved 
the  purchase'volumes  of  refined  petroleum 
products  claimed  by  60  trucking  companies 
and  will  use  those  gallonages  as  a  basis  for 
the  refunds  that  will  ultimately  be  issued  to 
these  firms.  The  DOE  stated  that  because  the 
size  of  a  surface  transporter  applicant's 
refund  will  depend  upon  the  total  number  of 
gallons  that  are  ultimately  approved,  the 
actual  amounts  of  the  60  firms'  refunds  will 
be  determined  at  a  later  date. 

Timber  By-Products.  Inc..  et  al..  7/24/87: 
RF270-987  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  45  Applications  for  Refund  from 
the  $10.75  million  Surface  Transporters 
Escrow  fund  established  pursuant  to  the 
Settlement  Agreement  in  the  DOE  Stripper 
Well  Exemption  Litigation.  Each  applicant 
demonstrated  that  it  operated  motor  vehicles 
during  the  Settlement  Period  and  that  it  was  a 
"for  hire"  earner  for  the  purposes  of  this 
proceeding.  In  addition,  each  applicant 
demonstrated  that  it  purchased  a  certain 
volume  of  eligible  petroleum  products  above 
the  250,000  gallon  minimum  prescribed  in  the 
Order  establishing  the  Surface  Transporters 
Escrow.  Accordingly,  all  45  Applications 
were  approved,  and  the  respective  volumes 
will  be  used  to  calculate  each  company's 
final  refund.  The  total  number  of  gallons 
approved  in  this  Decision  is  113,587.386. 

TLC  Lines  Inc..  et  oL  7/21/87:  RF270-1799  et 

al. 
The  DOE  issued  a  Decision  and  Order  in 
connection  with  its  administration  of  the 
$10.75  million  escrow  fund  established  for 
surface  transporters  pursuant  to  the 
settlement  agreement  in  the  DOE  stripper 
well  exemption  litigation.  The  DOE  approved 
the  purchase  volumes  of  refined  petroleum 
products  claimed  by  24  trucking  companies 
and  will  use  those  gallonages  as  a  basis  for 
the  refunds  that  will  ultimately  be  issued  to 
these  firms.  The  DOE  stated  that  because  the 
size  of  a  surface  transporter  applicant's 
refund  will  depend  upon  the  total  number  of 
gallons  that  are  ultimately  approved,  the 
actual  amounts  of  the  24  firms'  refunds  will 
be  determined  at  a  later  date. 


Dismissals 
The  following  submissions  were  dismissed: 

Name  and  Case  No. 

Bottle  Gas  Service— RF208-1 9 
Dennis  Green— RF270-1 610 
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Kane  Scott  Corp  — RF225-J344  thru  4348 
New  York  State  Dept  of  Transportation — 

RF225-5724.  RF225-5725 
New  York  Stale  Office  of  Parks.  Recreation  & 

Historic  Preservation— RF225-5726,  RF225- 

5727 
New  York  State  Parks  &  Recreation.  Allegany 

State  Park— RF22&-88:^5.  RF225-889e 
New  York  State  Police— RF225-5480  thru 

5483;  RF225-5728  thru  5739 
Payless  Cashways,  Inc.— RF225-6859 
Richard  Lee  Brown— RF225-10570 
State  University  of  New  York  at  Buffalo — 

RF225-6234 
W.F.  Lawless— KF.A-0107 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals.  Room  lE-234. 
Forrestal  building.  1000  Independence 
Avenue,  SW..  Washington,  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m..  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 
Thomas  L.  Wieker, 

Acting  Director.  Office  of  Hearings  and 
Appeals. 
August  21, 1987. 

|FR  Doc.  87-19771  Filed  8-27-87;  8:45  am) 

BILLING  CODE  64S0-01-«I 


ENVIRONMENTAL  PROTECTION 
AGENCY 

iOPTS-51.689;  FRL-3253-11 

Certain  Chemicals  Premanufacture 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13. 1983  (48 
FR  21722).  This  notice  announces  receipt 
of  twenty-one  such  PMNs  and  provides 
a  summary  of  each. 
DATES: 
Close  of  Review  Period: 

P  87-1550  and  87-1551— November  4, 

1987. 
P  87-1552,  6:"-1553,  87-1554,  87-1555,  87- 

1556.  87-1557.  87-1559.  and  87-1560— 

November  7. 1987. 
V  87-1561,  87-1562,  87-1563.  87-1564.  87- 

1565,  and  87-1566 — November  8.  1987. 


P  87-1567,  87-1568,  and  87-156&— 

November  9. 1987. 
P  87-1570  and  87-1571— November  10. 

1987. 

Written  comments  by: 
P  87-1550  and  87-1551— October  5. 1987. 
P  87-1552,  87-1553,  87-1554,  87-1555.  87- 

1556,  87-1557,  87-1559,  and  87-1560— 

Octobers.  1987 
P  87-1561.  87-1562,  87-1563.  87-1564.  87- 

1565.  and  87-1566 — October  9.  1987. 
P  87-1567,  87-1568.  and  87-1569— 

October  10, 1987. 
P  87-1570  and  87-1571— October  11. 

198-'. 

ADDRESS:  Written  comments,  identified 
bv  the  document  control  number 
•■|OPTS-51689)"  and  the  specific  PMN 
number  should  be  sent  to:  Document 
Processing  Center  (TS-790).  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Room  L-lOO,  401  M 
Street  SW.,  Washington,  DC  20460.  (202) 
554-1305. 

FOR  FURTHER  INFORMATION  CONTACr. 
Stephanie  Rodn,  Premanufacture  Notice 
Management  Branch.  Chemical  Control 
Division  (TS-794),  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  Room  E-611,  401  M  Street  SW., 
Washington,  DC  2046C.  (202)  382-3-25. 

SUPPLEMENTARY  INFORMATION:  The 

fullowmg  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  PMNs  received  by  EPA. 
The  complete  non-confidential  PKlNs 
are  available  in  the  Public  Reading 
Room  NE-G004  at  the  above  address 
between  8:00  a.m.  and  4:00  p.m..  Monday 
through  Friday,  excluding  legal  holidays. 

P  87-1550 

Importer.  Confidential. 

Chemical.  (G)  Polyalkenyl  polyethers 
(mixed). 

Use/Import.  (G)  Contained  use  cross- 
linking  agent  in  closed  process.  Import 
range:  Confidential. 

P8--1551 

Manufacturer.  Confidential. 

Chemical.  (G)  (Nitroaromatic  alkyl) 
substituted  heterocyclic,  thioester. 

Use/Production.  (G)  Site-limited 
chemical  intermediate.  Prod,  range:  2,500 
to  25.000  kg/jT. 

P  87-1552 

Manufacturer  Confidential. 

Chemical.  (G)  Substituted 
triphenylmethane  leuco. 

Use/Production.  (G)  Site-limited 
intermediate.  Prod,  range:  Confidential. 

P  87-1553 

Manufacturer  Confidential. 
Chemical.  (G)  Substituted 
triphenylmethane. 


Use/Production.  (G)  Water  colorant 
used  as  minor  component  in  industrial, 
commercial  and  consumer  application. 
Prod,  range:  Confidential. 

P  87-1554 

Importer.  Confidential. 

Chemical.  (G)  Polyfluorinated 
copolymers. 

Use  Import.  (G)  Water  and  soil 
repellent  for  leather  and  textile.  Import 
range:  Confidential. 

Toxicity  Data.  Acute  oral:  4,500  mg/ 
kg;  Irritation:  Skin — Non-irritant,  Eye — 
Irritant, 

P  87-1555 

Importer.  Confidential. 

Chemical.  (G)  Polyfluorinated 
copolymers. 

Use/Import.  (G)  Water  and  soil 
repellent  for  leather  and  textiles.  Import 
range:  Confidential. 

Toxicity  Data.  Acute  oral:  4.950  mg/ 
kg;  Irritation:  Skin — Non-irritant,  Eye — 
Non-irritant. 

P  87-1556 

Importer.  Hodogaya  Chemical  (USA), 
Incorporated. 

Chemical.  (S)  Methanaminium,  N-(4- 
(amino[4-(dimethylamino)phenyl] 
methylene]-2,5-cyclohexadien-l- 
ylidene]-N-methyl-,  salt  with 
dodecyl(surfophenoxy)  benzenesulfonic 
acid  (2:1), 

Use/Import.  (S)  Industrial,  commercial 
and  consumer  ingredient  of  ballpoint 
pen  ink  and  colorant  for  toner.  Import 
range:  1,000  to  1,500  kg/yr. 

Toxicity  Data.  Acute  oral:  >5.0g/kg; 
Irritation:  Eye — Irritant.  Skin — Non- 
irritant;  Ames  test:  Non-mutagenic. 

P  87-1557 

Importer.  Fairmount  Chemical 
Company,  Incorporated. 

Chemical  (S)  l,l,3-Tris(2-methyl-4- 
hydroxy-5-cyclohexyl  phenyl)  butane. 

Use/Import.  (G)  Dispersive  use. 
Import  range:  1,000  to  3.000  kg/yr. 

P  87-1559 

Importer  Confidential. 

Chemical.  [G]  Polymer  of  aliphatic 
diisocyanate  and  a  diol. 

Use/Import.  (S)  Industrial  and 
commercial  aliphatic  polyisocyanate 
prepolymer.  Import  range:  14,740  to 
72,320  kg/yr. 

F  8~-1360 

Manufacturer.  Air  Products  and 
Chemicals,  Incorporated. 

Chemical.  (G)  Poly  (propylene 
carbonate). 
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Use  'Production.  (G)  Industrial  fugitive 
binder  product,  impact  modifier.  Prod. 
range:  Confidential. 

P  87-1561 

Importer.  Castrol  Incorporated. 

Chemical.  (G)  Poly  glycol  ester  of 
dimethyl  silane. 

Use/Import.  (S)  Primary  component  of 
hydraulic  Ruids  designed  for  racing  car 
brake  operations.  Import  range;  10.000  to 
30,000  kg/yr. 

Toxicity  Data.  Acute  oral:  >5.0g/kg; 
Irritation:  Skin— Slight,  Eye— Non- 
irritant.  Skin  sensitization;  Non- 
sensitizing. 

P  87-1562 

Importer.  Confidential. 

Chemical.  (G)  Polyamide  resin. 

Use/Import.  (S)  Printing  ink 
component  used  to  disperse  pigment  and 
to  provide  gloss,  adhesion  and 
resistance  properties  when  printed  on 
paper,  plastic  and  metal  substrates. 
Import  range:  Confidential. 

P  87-1563 

Manufacturer.  Confidential. 

Chemical.  (G)  Mixed  metal  oxide 
compound. 

Use/Production.  (G)  Impurity 
removal.  Prod,  range:  Confidential. 

P  87-1564 

Manufacturer  Confidential. 

Chemical.  (S)  (-]-Menthyl 
chloroformate. 

Use.  Production.  (S)  Chemical 
intermediate.  Prod,  range;  Confidential. 

P  87-1565 

Importer.  Degussa  Corporation. 

Chemical.  (S)  l,l-Dimethoxy-2-propen. 

Use/Import.  (S)  Industrial  organic 
intermediate.  Import  range:  10.000  kg/yr. 

Toxicity  Data.  Acute  oral;  81  mg/kg; 
Acute  dermal;  22  mg/kg;  Irritation: 
Skin— Irritant.  Eye — Non-irntant. 

P  87-1566 

Importer.  Degussa  Corporated. 

Chemical.  (Sj  4.4-Dimethoxybutanal. 

Use.'Import.  (S)  Industrial  organic 
intermediate.  Import  range:  10,000  kg'yr. 

Toxicity  Data.  Acute  oral;  453  mg/kg; 
Acute  dermal:  633  mg/kg:  Irritation: 
Skin — Moderate,  Eye — Severe;  Ames 
Test;  N'on-mutagenic;  Skin  sensitization; 
Positive. 

P  87-1567 

Manufacturer.  Confidential. 
Chemical.  (G)  Polyether  diamine. 
Use/Production.  (Sj  Curing  agent. 
Prod,  range:  Confidential. 

P  87-1568 
Manufacturer.  Confidential. 


Chemical.  (G)  (Alkyl  substituted 
bicycloalkenyl]  substituted  pyridine. 

Use/Production.  (G)  Fine  fragrance 
components;  functional  products 
fragrance  component;  and  aroma 
chemical.  Prod,  range;  Confidential. 

Toxicity  Data.  Acute  oral:  1.4  g/kg; 
Acute  dermal;  1.3  g/kg:  Irritation:  Skin- 
Slight.  Eye— Irritant;  Ames  test;  Non- 
mutagenic:  Skin  sensitization:  Mild;  LCso 
24  hr.  (Rainbow  Trout);  6.1  mg/1,  LCso 
48-96  hr.  (Rainbow  Trout);  4.2  mg/1,  EUo 
24  hr.  (Daphnia  Magna):  1.4  mg/1,  EUo  48 
hr.  (Daphnia  Magna):  0.35  mg/1. 


P  87-1569 


n4 


nibeni  America 


Importer. 
Corporation. 

Chemical.  (S)  Copolymer  of 
acrylamide,  2-hydroxy  propyl 
methacrylate,  N-methylol  acrylamide 
methyl  methacrylate,  ammonium 
persulfate  and  triethanol  amine 

Use/Import  (S)  Industrial  thermal 
paper  coating.  Import  range:  400,000  to 
1,000,000  kg/yr. 


P  87-1570 

Importer.  Cionfidential, 
Chemical  [C]  Blocked  aliphatic 

urethane. 

Use/Import  (S)  Textile  finish.  Import 

range:  Confidential. 

P  87-1571       I 

Importer.  Confidential. 

Chemical.  (G)  Trisubstituted 
unsaturated  aldehyde. 

Use/Import.  (G)  Highly  dispersive  use. 
Import  range:  Confidential. 

Dated:  August  17, 1987. 
Denise  Devoe, 

Acting  Director,  Information  Management 
Division,  Office  of  Toxic  Substances. 
[FR  Doc.  87-19656  Filed  8-27-87;  8:45  am) 

BILLING  CODE  6560-50-M 


[OPTS-59828;  FRL-3252-81 

Certain  Chemicals  Premanufacture 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  EPA  statements  of  the  final 
rule  published  in  the  Federal  Register  of 
May  13, 1983  (48  FR  21722).  In  the 


Federal  Register  of  November  11,  1984 
(49  FR  45066)  (40  CFR  723.250).  EPA 
published  a  rule  which  granted  a  limited 
exemption  from  certain  PMN 
requirements  for  certain  types  of 
polymers.  PMNs  for  such  polymers  are 
reviewed  by  EPA  within  21  days  of 
receipt.  This  notice  announces  receipt  of 
four  such  PMNs  and  provides  the 
summary. 

dates: 

Close  of  Review  Period: 

Y  87-214.  87-215  and  87-216— August  30. 
1987. 

Y  87-217— September  2. 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  Roan,  Premanufacture  Notice 
Management  Branch,  Chemical  Control 
Division  (TS-794).  Office  of  Toxic 
Substances.  Environmental  Protection 
Agencv.  Room.  E-6n.  401  M  Street  SW., 
Washington.  DC  20460,  (202)  382-3725. 
SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  by  the 
manufacturer  on  the  exemption  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  Public 
Reading  Room  NE-GO04  at  the  above 
address  between  8:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  excluding  legal 
holidays, 

Y  87-214 


i. 


Manufacturer.  General  Electric 
Company. 

Chemical.  (G)  Aryl 
alkylarylcopolyamide  resin. 

Use/Production.  (S)  Thermoplastic 
resin  for  sheet  and  film.  Prod,  range: 
Confidential. 

Y  87-215 

Manufacturer.  General  Electric 
Company. 

Chemical.  (G)  Aryl  alkylaryl 
polyamide  resin. 

Use/Production.  (G)  Thermoplastic 
resin  for  sheet  film.  Prod,  range: 
Confidential. 

Y  87-216 

Manufacturer.  General  Electric 
Company. 

Chemical.  (G)  Aryl  alkylaryl 
polyamide  resin. 

Use/Production.  (G)  Thermoplastic 
resin  for  sheet  film.  Prod,  range: 
Confidential. 

Y  87-217 

Manufacturer.  General  Electric 
Company. 

Chemical  (G)  Alkylester 
functionalized  colloidal  silica. 
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Use/Production.  (Sj  Abrasion 
resistance  enhancing  for  thermoplastic 
resins.  Prod,  range:  Confidential. 

Dated:  August  17.  198" 
Denise  Devoe, 

Acting  Director.  Information  Management 
Division.  Office  of  Toxic  Substances. 
|FR  Doc.  87-19657  Filed  8-27-87;  8:45  am] 
BILLING  CODE  6S60-S0-M 


Assessment  of  Zinc  and  Zinc  Oxide  as 
Potentially  Toxic  Air  Pollutants 

lAD-FRL-3253-61 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  zinc  and  zinc  oxide 

assessment  (Zn/ZnO)  results  and 
solicitation  of  information. 

summary:  This  notice  announces  the 
results  of  EPAs  assessment  of  Zn/ZnO 
as  candidates  for  regulation  under  the 
Clean  Air  Act  (CAA).  The  Agency  has 
concluded  that  the  health  date  for  Zn/ 
ZnO  is  insufficient  to  determine  their 
carcinogenic,  mutagenic,  or  teratogenic 
potential  following  inhalation 
exposures.  Adverse  respiratory  effects 
have  been  associated  with  inhalation 
exposure  to  Zn/ZnO  fumes  and  dusts. 
Similarly,  exposure  to  total  particulate 
matter,  which  may  contain  Zn/ZnO.  has 
been  associated  with  adverse 
respiratory  effects.  Primary  national 
ambient  air  quality  standards  (N.'\,\QS) 
for  particles  having  diameters  of  less 
than  or  equal  to  10  microns  (PMio)  have 
been  established  to  protect  the  general 
public  from  such  adverse  respiratory 
effects.  Therefore,  no  regulation  under 
the  CAA  directed  specifically  at 
controlling  emissions  of  Zn/ZnO  is 
appropriate  at  this  time. 

Given  the  limited  opportunity  for  prior 
public  review  of  the  health  and 
exposure  information  incorporated  in 
this  notice,  the  Agency  is  soliciting 
comment  and  information  pertinent  to 
the  determination  made  today.  A  further 
notice  will  be  published  only  if  public 
comments  or  additional  information 
suggest  a  need  to  revise  EPA's 
conclusion.  This  finding  has  no  effect  on 
the  regulation  of  Zn/ZnO  as  particulate 
matter  to  attain  the  NAAQS  for 
particulate  matter.  In  addition,  this 
notice  does  not  preclude  any  State  or 
local  air  polluMon  control  agency  from 


sppcificallv  regulating  emission  sources 

of  Zn/Znd. 

DATES:  Written  comments  pertaining  to 
this  notice  must  be  received  on  or  before 

November  27.  198", 

ADDRESSES:  Submit  comments 
(duplicate  copies  are  preferred]  to: 
Central  Docket  Section  (A-130). 
Environmental  Protection  Agency.  Attn: 
Docket  No.  A-87-Og.  401  M  Stree't  SW.. 
Washington.  DC  20460. 

Availability  of  related  information: 
Information  on  the  availability  of  the 
documents  "Summary  Review  of  the 
Health  Effects  Associated  with  Zinc  and 
Zinc  Oxide:  Health  Issue  Assessment," 
EP.'\  600/8-87/021 F,  and  "Zinc/Zir.c 
Oxide  Preliminary  Source  Assessment." 
EPA  450/3-87-008,  can  be  obtained  from 
ORD  Publications,  CERI-FR,  U.S. 
F^nvironmenta!  Protection  Agency,  28 
West  St.  Clair  Street,  Cincinnati.  OH 
45268  (Telephone:  513-56&-7562).  The 
above  document  and  other  information 
on  the  sources,  emissions,  and 
environmental  fate  of  Zn/ZnO  are 
summarized  in  several  reports  which  are 
found  in  Docket  .\o.  A-8~-09,  located  in 
the  Central  Docket  Section  of  the  U.S. 
Environmental  Protection  Agency,  South 
Conference  Center.  Room  4.  401  M 
Street  SW..  Washington,  DC  20460.  The 
docket  may  be  inspected  between  8:00 
a.m.  and  4:00  p.m,  on  weekdays,  and  a 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  M.  Schell,  Pollutant  Assessment 
Branch  (MD-12).  Strategies  and  Air 
Standards  Division.  U.S.  Environmental 
Protection  Agency.  Research  Triangle 
Park,  NC  27711  (Telephone:  919-541- 
3519  commercial;  629-5519  FTS). 

SUPPLEMENTARY  INFORMATION:  The  EP.\ 
initiated  an  assessment  of  Zn/ZnO 
based  on  the  large  production  volume 
and  the  potential  for  adverse  health 
effects  associated  with  exposure  to  Zn/ 
ZnO  in  ambient  air.  In  the  course  of  this 
assessment,  the  Agency  collected 
relevant  information  currently  available 
and  today's  notice  provides  a  summary 
of  this  information  on  the  following 
topics:  production  and  uses,  sources  and 
emissions,  health  effects,  monitored 
ambient  air  concentrations,  exposure 
and  risk  estimates  and  existing 
regulations. 


Production  and  Uses 

Zinc  is  used  extensively  to  galvanize 
iron  and  steel.  The  element  also  readily 
combines  with  other  metals,  imparting 
the  characteristics  of  workability  at  low 
temperatures;  corrosion  resistance:  and 
finishes  for  use  in  die-casting  alloys, 
brass,  and  other  common  alloys.  Zinc 
displays  a  vigorous  reducing  power, 
liberating  hydrogen  from  sulfuric  and 
hydrochloric  acid.  This  property  is  the 
basis  for  the  use  of  zinc  dust  or  mossy 
Z'.nc  in  many  commercial  organic 
chemical  processes  (EPA,  1987a). 

Zinc  oxide  is  principally  used  to 
activate  the  vulcanization  of  rubber.  It 
also  helps  protect  rubber  by  its 
opaqueness  to  ultraviolet  light  and  its 
high  thermal  conductivity   .\  newer  use 
of  zinc  oxide  utilizes  its 
photoconductive  and  electrostatic 
properties  in  office  photocopying 
applications.  One  of  the  oldest  uses  of 
zinc  oxide  is  in  the  treatment  of  bums, 
infections,  and  skin  diseases.  It  is  also 
used  to  give  white  paints  good 
concealing  power,  in  the  manufacture  of 
opaque  and  certain  types  of  transparent 
glass,  and  in  the  manufacture  of 
porcelain  enamels  for  sheet  iron  and 
vitreous  enamels  for  cast  iron  (EPA. 
198-al 

Sources  and  Elmissions 

Zinc  is  the  24th  most  abundant 
element  and  represents  about  0.02''b  of 
the  earth's  crust.  Zinc  blende  or 
sphalerite  (ZnS)  is  the  most  important 
ore,  yielding  about  90%  of  the  metallic 
zinc  produced  (Merck.  1976),  Natural 
sources  of  zinc  (e.g..  windblown  soil, 
volcanic  emissions]  have  been 
estimated  to  constitute  about  13%  of  the 
total  emissions  to  the  atmosphere 
(Nriagu.  1979). 

Anthropogenic  Zn/ZnO  are  emitted  to 
the  ambient  air  from  a  variety  of 
sources.  Table  1  presents  a  summary  of 
general  source  categories  which  emit 
Zn/ZnO  and  their  estimated  emissions 
(EPA.  1987b:  Vandenberg.  1987).  Table  1 
also  lists  the  number  of  facilities  and 
maximum  annual  facility  emissions 
estimates  for  each  source  categorj-, 
where  available.  Based  on  the  available 
information,  primary  zinc  and  zinc  oxide 
smelters  appear  to  be  the  largest 
individual  sources  of  anthropogenic  air 
emissions  of  Zn/ZnO. 
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Table  1.— Sources  and  Emissions  of  Atmospheric  Zinc  and  Zinc  Oxide  ' 


Source  categcxy 

1 

Numtjer  of 
facilities 

Estimated  emissions  to  ttie 
atmosphere  (Mg/yr) 

Highest  Annual  Emissions 
per  Facility  (Mg/yr) 

Zn 

ZnO 

Zn 

ZnO 

Primary  Zn/ZnO  Production ^ 

5 

319 

NA' 

NA 

49.9 
600 
NA 
NA 

198 

2400 
NA 
NA 

25.2 

15.8 

139 

Iron  and  Steel  Production i 

367 

Metallurgy" J 

16.2                     NA 

Miscellaneous " 

0.1   !                  08 

•EPA,  1987b,  Vandenberg,  1987. 

"  Includes  secondary  zinc/zinc  oxide  industry,  brass  and  bronze  production,  plating,  etc. 

'  Not  available 

"  Includes  pigments/paints.  semiconductors,  business  machines,  glass/ceramics,  detergents,  etc. 

i 

Health  Effects 

The  available  health  effects 
information  summarized  in  the 
document  "Summary  Review  of  the 
Health  Effects  Associated  with  Zinc  and 
Zinc  Oxide;  Health  Issue  Assessment" 
(EP.'X,  1987a),  are  reviewed  in  this 
section.  General  statements  made  in  this 
notice  regarding  zinc  usually  pertain  to 
inorganic  zinc  compounds.  Reference  is 
made  to  specific  zinc  compounds  when 
only  compound-specific  information  is 
available. 

Zinc  is  an  essential  element  necessary 
fur  the  growth  and  development  of  all 
animals,  including  humans.  The 
essential  nature  of  zinc  is  based  on  its 
role  as  an  integral  part  of  some 
metalloenzymes.  a  cofactor  in  regulating 
the  activity  of  zinc  dependent  enzymes, 
and  as  a  structural  and  functional 
component  of  biomembranes.  In 
addition,  zinc  plays  an  important  role  in 
the  metabolism  of  proteins  and  nucleic 
acids,  is  essential  for  the  synthesis  of 
deoxyribonucleic  acid  and  ribonucleic 
acid,  and  it  may  control  metabolic 
processes  through  the  formation  and/or 
regulation  of  the  activity  of  zinc- 
dependent  enzymes.  Recommended 
dietary  allowances  have  been 
established,  with  a  greater  concern 
generally  associated  with  zinc 
deficiencies,  rather  than  with  less  often 
seen  toxic  effects  associated  with 
excessive  zinc  intake. 

Inhaled  zinc  can  be  absorbed  across 
the  alveolocapillary  membrane, 
depending  on  the  particle  size, 
solubility,  and  functional  state  of  the 
lungs.  Similarly,  orally  administered 
zinc  can  be  absorbed  across  the  gut 
mucosa.  Zmc  may  also  be  absorbed 
across  the  skin. 

Numerous  studies  indicate  that  the 
body  attempts  to  control  the  zinc 
balance  homeostatically  according  to 
need  by  regulating  the  extent  of 
absorption  of  dietary  zinc  and  the  rate 
of  fecal  excretion  of  stable  zinc. 
Absorbed  zinc  is  distributed  to  muscle. 


bone,  liver,  kidney,  hair  and  some 
endocrine  glands.  In  humans  the  highest 
concentrations  of  zinc  are  found  in  the 
male  reproductive  system.  Zinc  is 
mainly  excreted  by  the  gastrointestinal 
tract. 

Zinc  oxide  has  been  shown  to  cause 
chromosomal  damage  in  the  form  of  an 
increased  frequency  of  hyperdiploid 
cells  in  the  bone  marrow  of  noninbred 
white  rats  at  concentrations  of  0,1  and 
0.5  mg/m  ',  An  increase  in  the  frequency 
of  structural  aberrations  of  the 
chromosomes  and  hyperdiploid  cells 
was  seen  when  human  lymphocytes 
were  exposed  in  vitro  to  zinc  acetate  at 
concentrations  of  7.0  to  20.0  p.g/ml.  An 
interpretation  of  this  report  is  difficult 
because  the  category  of  aberrations 
referred  to  as  hyperdiploid  cells  is  not 
one  generally  used  by  cytogeneticists  in 
discussing  this  type  of  study. 
Additionally,  the  frequency  of  structural 
aberrations  at  20  fxg/ml  was  slightly  less 
than  the  frequency  at  7  jig/ml.  Zinc 
oxide  was  not  mutagenic  at  levels  of  100 
to  5000  ;xg/plate  in  the  Salmonella 
reversion  assay. 

There  are  no  data  which  suggest  that 
a  zinc  level  over  that  required  for 
normal  growth  and  development  is 
teratogenic.  A  greater  risk  of 
malformations  is  expected  in  regard  to 
zinc  deficiency.  Zinc  also  appears  to 
offer  a  degree  of  protection  against  the 
teratogenic  effect  of  cadmium.  There  are 
several  animal  studies  and  one  human 
study  which  suggest  that  the  ingestion  of 
high  levels  of  zinc  may  have  an  adverse 
impact  on  reproduction.  Three 
premature  births  and  one  stillbirth 
occurred  in  a  small  group  of  women 
ingesting  40.5  mg  zinc/day  during  the 
third  trimester  of  pregnancy.  However, 
because  of  the  small  sample  size  and 
lack  of  a  control  group,  the  results  from 
this  study  are  difficult  to  interpret.  No 
adverse  effects  on  the  outcome  of 
pregnancies  were  observed  in  a  group  of 
seven  women  supplemented  with  81  mg 
zinc/day  during  the  third  trimester  of 
pregnancy.  Also,  adverse  effects  on  the 


outcome  of  pregnancies  were  not 
reported  in  a  group  of  women 
supplemented  with  8.1  mg  zinc/day  in 
addition  to  dietary  zinc  intakes  of  from 
9.3  toll.3mg/day. 

A  positive  carcinogenic  response 
resulting  from  zinc  administration  has 
been  only  observed  following  injection 
of  zinc  salts  into  the  testes  of  fowl  and 
rats.  Tumors  always  developed  near  the 
site  of  injection,  with  some  authors 
doubting  the  usefulness  of  the  technique 
employed  if  only  injection  site  tumors 
developed.  The  injection  route  of 
exposure  is  unlikely  to  be  encountered 
by  man,  thus  one  could  conclude  that 
testicular  tumors  in  fowl  and  rats 
resulting  from  the  injection  of  zinc  salts 
into  the  testes  are  of  limited  predictive 
value. 

There  is  no  evidence  that  the 
inhalation,  ingestion  or  parenteral 
administration  of  zinc  induces  the 
formation  of  tumors.  There  is,  however, 
a  considerable  amount  of  information 
which  indicates  that  the  administration 
of  zinc  is  indirectly  involved  in  tumor 
formation  as  a  growth  promoter  or 
inhibitor.  In  some  animal  studies,  zinc 
deficient  diets  have  been  found  to 
promote  the  development  of  chemically- 
induced  cancers,  whereas  zinc-adequate 
and  zinc-supplemented  diets  provided  a 
protective  barier  against  tumor 
formation.  In  other  animal  studies,  zinc- 
adequate  or  zinc-supplemented  diets 
facilitated  the  development  of 
chemically-induced  cancers.  Also, 
examinations  of  cancerous  tissues  in 
humans  have  shown  that  the  zinc  level 
deviates  from  that  found  in 
noncancerous  tissue.  The  EPA's 
Carcinogen  Assessment  Group  (CAG) 
has  concluded  that  the  overall  weight- 
of-evidence  for  zinc  and  its  inorganic 
salts  suggests  that  data  are  not 
sufficient  to  determine  its  carcinogenic 
potential  for  humans.  Therefore,  based 
on  EPA's  Guidelines  for  Carcinogen  Risk 
Assessment  (EPA,  1986a],  CAG  has 
classified  zinc  in  Group  D  (not 
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classifiable  as  to  human 
carcinogenicity)  (EPA,  1987a). 

Adverse  health  effects  associated 
with  occupational  exposures  to  airborne 
zinc  oxide  fumes  and/or  dust  are 
primarily  manifested  by  respiratory 
symptoms.  Zinc  oxide  fumes,  as  well  as 
fumes  of  many  other  heavy  metals,  have 
been  shown  to  cause  an  acute  illness 
called  metal  fume  fever  in  workers 
exposed  to  high  concentrations  in 
confined  occupational  settings.  This 
condition  is  typically  characterized  by 
influenza-like  symptoms  (e.g..  headache, 
fever,  nausea,  sensations  of  chills  or 
warmth,  and  general  aches  and  pains) 
that  occur  within  a  few  hours  after 
exposure  and  may  persist  for  one  to  two 
days. 

While  data  are  Imiited,  it  has  been 
estimated  that  metal  fume  fever 
generally  does  not  occur  at  zinc  oxide 
levels  below  15  mg/m  '.  Some  eastern 
European  literature  report  the 
occurrence  of  metal  fume  fever  in 
workers  repeatedly  exposed  to  zinc 
oxide  levels  averaging  as  low  as  5  mg/ 
m  ^. 

The  Occupational  Safety  and  Health 
Administration  (OSHA)  adopted  an  8- 
hour  time  weighted  average  permissible 
exposure  limit  of  5  mg  zinc  oxide/m  ^, 
and  the  American  Conference  of 
Governmental  Industrial  Hjgienists 
(ACGIH)  has  established  an  8-hour  time 
weighted  average  threshold  limit  value 
(TWA-TLV)  of  5  mg/m  ^  for  zinc  oxide 
fumes  and  a  TWA-TLV  of  10  mg/m  ^  for 
zinc  and  zinc  oxide  dusts  ty  protect 
against  nuisance  effects  at  high  dust 
concentrations  in  the  work  environment 
(ACGIH,  986). 

Monitored  Ambient  Concentrations 

Data  contained  in  the  EPA's  National 
Aerometric  Data  Bank  indicate  the 
highest  monitored  annual  average 
ambient  concentraiton  of  zinc  is 
approximately  2.65  ^g/m  ^  (Hunt  et  al.. 
1984).  Additional  information  in  the 
literature  show  annual  atmospheric  zinc 
concentrations  range  from  0.03-27  ng/ 
m  ^  in  remote  locations  and  from  0,1  to 
1.7  ^ig|m  ^  in  urban  areas  (EPA,  1987a). 
The  highest  available  ambient  air 
concentration  of  zinc  measured  for  a  24- 
hour  period  was  approximately  115  ^g/ 
m  ^  located  near  a  point  source  (Faoro, 
1986).  Ambient  monitoring  data 
specifically  for  zinc  oxide  was 
unavailable. 

Exposure  Estimates 

Estimates  of  long-term  (annual 
average)  human  exposure  to 
atmospheric  Zn/ZnO  emitted  from 
specific  or  representative  facilities  for 
each  source  category  identified  in  EPA's 
source  assessment  for  Zn/ZnO  (EPA, 


1987b)  were  calculated  using  the  Human 
Exposure  Model  (HEM).  The  HEM 
estimated  concentrations  to  which 
populations  living  within  50  kilometers 
of  specific  sources  may  be  exposed.  For 
sources  in  the  primary  Zn/ZnO 
production  source  category  and  for 
several  production  facilities  in  the  iron 
and  steel  source  category,  site-specific 
modeling  was  conducted.  Model  sources 
representative  of  the  other  facilities 
within  the  iron  and  steel,  matallurgy  and 
miscellaneous  source  categories  were 
used,  with  maximum  reported  emission 
estimates  used  in  the  modeling  exercise. 
The  results  of  these  modeling  analyses 
indicated  a  maximum  annua!  zinc 
concentration  of  10.7  fxg/m  '  and  a 
maximum  annual  zinc  oxide 
concentration  of  3.0  fig/m  ' 
(Vandenberg,  1987). 

In  order  to  assess  the  potential  for 
adverse  noncancer  health  effects  from 
short-term  exposure  to  Zn/ZnO,  a 
conservative  screening  modeling 
analysis  was  performed  using  time- 
adjusted  annual  em.ission  rates  for 
facilities  likely  to  have  emissions 
resulting  in  the  highest  short-term 
exposures.  These  facilities  included 
primary  Zn/ZnO  smelters,  a  steel 

*  reducer,  two  model  iron  and  steel 
lanufacturing  furnaces  and  a  facility 
from  the  miscellaneous  source  category 
(Doll,  1987a.  1987b).  Worst  case 
assumptions  for  source  configuration, 
location,  meteorological  conditions  and 
terrain  effects  were  applied. 

The  highest  predicted  concentrations 
exceed  the  24-hour  primary  PMio 
NAAQS  for  particulate  matter  by  an 
order  of  magnitude.  While  available 
monitoring  data  for  particulate  matter 
indicate  that  there  are  exceedances  of 
this  standard  m  the  vicinity  of  some 
primary  Zn/ZnO  smelters,  actual  total 
particulate  matter  measured  (containing 
zinc  as  well  as  other  particulates)  do  not 
confirm  ambient  concentrations  as  high 
as  those  predicted  by  the  screening 
technique  (Vandenberg,  1987).  In 
addition,  fractionation  of  particulate 
matter  from  monitoring  sites  in  close 
proximity  to  a  source  having  high 
predicted  concentrations  of  zinc 
demonstrate  zinc  concentrations  as  high 
as  approximately  10  ^g/m  ^,  a 
concentration  that  is  lower  than  the  24- 
hour  PM-o  NAAQS  for  a  particulate 
matter  (Pezze  and  .Albert,  1987). 

Existing  Regulations 

Particulate  matter,  which  may  or  may 
not  contain  Zn/ZnO,  has  been 
associated  with  an  increased  incidence 
of  adverse  respiratory  effects  in  both 
occupationally-exposed  people  and  in 
the  general  public.  An  analysis  of  the 
health  effects  associated  with  exposure 


to  particulate  matter  and  the 
concentrations  required  to  elicit  these 
effects  is  contained  in  the  EPA  staff 
paper  (EPA,  1986b)  and  the  criteria 
document  on  particulate  matter  (EPA. 
1986c),  Primary  NAAQS  have  been 
established  under  section  109  of  the 
CAA  to  protect  the  general  public  from 
adverse  respiratory  effects  for  both 
short-term  (24-hours)  and  long-term 
(annual)  exposure  periods.  These  levels 
are  150  ng/rn  ^  and  50  ^lg/m  ^, 
respectively,  measured  as  PMio  (i.e.. 
particles  having  diameters  of  less  than 
or  equal  to  10  microns)(EPA,  1987c). 

The  National  Institute  for 
Occupational  Safety  and  Health,  OSHA 
and  ACGIH  have  adopted  regulations  or 
have  made  recommendations  for  an 
occupational  8-hour  time  weighted 
average  level  of  5  mg/m  ^  for  zinc  oxide 
fumes  and  10  mg/m  ^  for  dusts.  These 
levels  are  designed  to  protect  the 
average  healthy  worker  that  may  be 
repeatedly  exposed  to  zinc  or  zinc  oxide 
fumes  or  dusts,  day  after  day,  from 
adverse  health  effects  (ACG'IH.  1986). 

The  Office  of  Drinking  Water  has 
adopted  a  secondary'  drinking  water 
standard  of  5  mg/liter  for  organoleptic 
reasons  (EPA,  1985).  Zinc  and  some  zinc 
compounds  are  currently  listed  as 
hazardous  substances  under  section 
101(14)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLAl  Further,  under  section 
101(14)  of  CERCLA,  Reportable 
Quatities  (RQs)  are  established  for 
substances  specified  in  the  CERCLA,  as 
well  as  substances  listed  or  designated 
under  certain  sections  of  the  Clean 
Water  Act,  CAA  (section  112),  the 
Resource  Conservation  and  Recovery 
Act  and  the  Toxics  Substances  Control 
Act  (EPA.  1986d).  Section  103(a)  of  the 
CERCLA  requires  that  any  release  to  the 
environment  (including  the  air)  in  any 
24-hour  period  that  is  equal  to  or  greater 
than  1000  pounds  of  zinc  must  be 
reported  to  the  National  Response 
Center  (telephone  800-242-«802  or  202- 
426-2675  for  the  Washington.  DC 
metropolitan  area).  The  24-hour  period 
refers  to  the  period  within  which  a 
reportable  quantity  of  a  hazardous 
substance  is  released  in  order  for  the 
release  to  be  considered  reportable:  it 
does  not  refer  to  the  time  available  for  a 
person  to  report  a  release.  Such 
reporting  must  occur  immediately. 

Conclusions 

The  Agency  concludes  that  the  data 
available  at  this  time  are  insufficient  to 
indicate  health  concerns  that  require 
further  regulation  of  Zn/ZnO  emissions 
under  the  CAA.  The  target  levels 


32B00 


Federal  Register  /  Vol.  52.  No.  167  /  Friday,  August  28,  1987  /  Notices 


identified  for  protection  against  adverse 
respir.itory  effects  associated  with 
exposure  to  Zn/ZnO  were  the  primary 
PMio  NAAQS  for  particulate  matter. 
These  levels  were  selected  on  the  basis 
that  the  respiratory  effects  elicited  by 
particulate  matter  containing  or  not 
containing  Zn/ZnO  are  equivalent. 
Available  data  on  the  ambient  particle 
size  distribution  of  zinc  indicate  that  the 
mass  median  diam.etcr  is  1.13  p.m 
(Milford  and  Davidson,  1985).  Therefore. 
the  PMio  levels  identified  to  protect 
public  health  are  appropriate  for 
protecting  against  adverse  effects 
associated  with  exposure  to  Zn/ZnO. 
Protective  levels  were  not  identified 
for  metal  fume  fever.  Available 
information  indicates  that  metal  fume 
fever  is  an  acute  occupational  hazard 
confined  to  the  immediate  work  place.  It 
is  associated  with  exposure  to  fumes  or 
fine  dusts  of  many  heavy  metals  (e.g., 
zinc,  copper,  manganese)  which  are 
generated  during  certain  work  practices 
(e.g..  welding  or  cutting  metals, 
gtilvanizing  iron).  Metal  fume  fever  is  a 
transitory  acute  effect  and  appears  to  be 
more  a  function  of  the  physical  form(s) 
of  a  metal  rather  than  a  specific  metal. 
As  noted  above,  the  most  appropriate 
benchmark  for  this  decision  on  Zn/ZnO 
was  judged  to  be  the  PMio  NAAQS  for 
particulate  matter. 

Given  the  findings  presented  here,  the 
long-term  (annual)  Zn/ZnO 
concentrations  measured  or  estimated  to 
be  present  in  the  ambient  air  are  below 
the  health  effects  levels  associated  with 
exposure  to  Zn/ZnO.  In  contrast,  the 
concentrations  predicted  from  the  short- 
term  modeling  exercise  indicate  a 
potential  cause  for  concern,  since  these 
concentrations  exceed  the  24-hour 
primary  PMio  NAAQS  for  particulate 
matter.  Criteria  air  pollution  control 
programs  have  been  established,  or  will 
be  revised  if  needed,  to  control 
particulate  matter  emissions  in  order  to 
attain  the  NAAQS  for  particulate  matter 
in  all  areas.  Zinc  and  zinc  oxide,  as 
particulate  matter,  are  controlled  under 
these  efforts.  Therefore.  Federal 
regulatory  activity  specifically  directed 
at  regulating  Zn/ZnO  under  the  CAA  is 
not  warranted  at  this  time.  The  EPA's 
decision  not  to  separately  regulate  Zn/ 
ZnO  under  the  CAA  has  no  effect  on  the 
regulation  of  particulate  matter,  which 
may  include  Zn/ZnO. 

The  EPA  invites  comments  and 
submission  of  information  pertinent  to 
the  determination  made  today.  A  further 
notice  will  be  published  if  public 
comments  or  other  additional 
information  suggest  a  need  to  reevaluate 
today's  findings  and  revise  EPA's 
present  conclusions. 


Date:  July  31,  1987. 
Don  R.  Clay,       ' 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 
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10PTS-59246A  fBLft  3254-1) 

Certain  Chemicals;  Approval  of  a  Test 
Marketing  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  This  notice  announces  EPAs 
approval  of  an  application  for  lest 
marketing  exemption  (TME)  under 
section  5(h)(6)  of  the  Toxic  Substances 
Control  Act  (TSCA).  TME-87-20.  The 
test  marketing  conditions  are  described 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Wright.  Premanufacture  Notice 
Management  Branch,  Chemical  Control 
Division  (TS-794),  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency.  Rm.  E-611,  401  M  Street  SW., 
Washington.  DC  20460.  (202-382-7800). 
SUPPLEMENTARY  INFORMATION:  Section 
5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  persons  from  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 
that  the  manufacture,  processing. 
distribution  in  commerce,  use  and 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment.  EPA  may  impose 
restrictions  on  test  marketing  activities 
and  may  modify  or  revoke  a  test 
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marketing  exemption  upon  receipt  of 
new  information  which  casts  significant 
doubt  on  its  finding  that  the  test 
marketing  activity  will  not  present  any 
unreasonable  risk  of  injury. 

EPA  hereby  approves  TME-87-20. 
EPA  has  determined  that  test  marketing 
of  the  new  chemical  substance 
described  below,  under  the  conditions 
set  out  in  the  TME  application,  and  for 
the  time  period  and  restrictions 
specified  below,  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment.  Production  volume, 
use,  and  the  number  of  customers  must 
not  exceed  that  specified  in  the 
application.  All  other  conditions  and 
restrictions  described  in  the  application 
and  in  this  notice  must  be  met. 

The  following  additional  restrictions 
apply  to  TME-87-20.  A  bill  of  lading 
accompanying  each  shipment  must  state 
that  the  use  of  the  substance  is 
restricted  to  that  approved  in  the  TME. 
In  addition,  the  Company  shall  maintain 
the  following  records  until  five  years 
after  the  date  they  are  created,  and  shall 
make  them  available  for  inspection  or 
copying  in  accordance  with  section  11  of 
TSCA: 

1.  The  applicant  must  maintain 
records  of  the  quantity  of  the  TME 
substance  produced  and  the  date  of 
manufacture. 

2.  The  applicant  must  maintain 
records  of  dates  of  the  shipments  to 
each  customer  and  the  quantities 
supplied  in  each  shipment. 

3.  The  applicant  must  maintain  copies 
of  the  bill  of  lading  that  accompanies 
each  shipment  of  the  TME  substance. 

T87-20 

Date  of  Receipt:  July  10, 1987. 
Notice  of  Receipt:  July  31, 1987  (52  FR 
28601). 

Applicant:  Confidential. 

Chemical:  (C)  Polyalkylsiloxane  resm 
with  alkoxy  and  hydroxy  groups. 

Use:  (G)  Industrial  applications. 

Production  of  Volume:  Confidential. 

Number  of  Customers:  Confidential. 

Test  Marketmg  Period:  Nine  months 
from  commencement  of  manufacture. 

Risli  Assessment:  EPA  identified  no 
significant  health  or  environmental 
concerns.  Therefore  the  test  market 
substance  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment. 

The  Agency  reser\es  the  nght  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
come  to  its  attention  which  casts 
significant  doubt  on  its  finding  that  the 
test  marketmg  activities  will  not  present 
any  unreasonable  risk  of  injury  to  health 
or  the  environment. 


Dated:  AuRusI  20,  1987. 
Charles  L.  Elkins, 

Director,  Office  of  Toxic  Substances. 
[FR  Doc.  87-19774  Filed  8-27-87;  8;45  am) 
BILUNG  CODE  JSeO-BtHK 

[ER-fRL-3253-71 

Environmental  Impact  Statements; 
Availability 

Responsible  Agency 

Office  of  Federal  Activities,  General 
Information  (202]  382-5073  or  (202)  382- 
5075,  EPA. 

Availability  of  En\'ironmental  Impact 
Statements  Filed  .August  17, 1987 
Through  August  21, 1987 

EIS  No.  670285.  Final.  COE,  NY. 

Shinnecock  Inlet  Navigation  Project, 
Erosion  Control  and  Water  Quality 
Improvement,  Suffolk  County.  Due: 
September  28, 198",  Contact;  Karen 
Gustina  (212)  264--i662. 
EIS  No.  870286.  Draft.  COE,  N^Y, 
Cattagarus  Creek  Watershed  Flood 
Control  Plan,  Wyoming,  Erie  and 
Cattagarus  Counties.  Due:  October  15. 
1987,  Contact:  Tim  Daly  (716)  876- 
5454. 
EIS  No.  870287.  Draft,  FHW.  NC,  NC-90 
Replacement.  \C-90  at  Taylorsville  to 
1-40  at  StateviUe,  Alex.'inder  and 
Tredell  Counties,  Due:  October  13, 
1987,  Contact:  Ken  Bellamy  (919)  856- 
4346. 
EIS  No.  870288.  Final,  AFS,  AZ. 

Coconino  National  Forest.  Land  and 
Resource  Management  Plan, 
Coconino.  Gila  and  Yavapai  Counties, 
Due:  September  28.  1987,  Contact: 
Neal  Paulson  (602)  527-7400. 
EIS  No.  8-0289.  Final,  AFS.  CO.  East 
Fork  Ski  .Area  Development.  Special 
Use  Permit.  Four  Season  Resort, 
Valley  of  the  East  Fork  of  the  San 
juan  River,  San  )uan  National  Forest 
Due:  September  28, 1987,  Contact:  Sam 
Scanga  (303)  264-2268. 
EIS  No.  870290.  Draft,  AFS.  CA,  OR, 
Siskiyou  National  Forest.  Land  and 
Resource  Management  Plan.  Due; 
November  27,  1987,  Contact:  Ronald 
McCormick  (503)  479-5301. 
EIS  No.  870291.  Draft,  BLM.  AK,  Utility 
Corridor  Planning  Area,  Resource 
Management  Plan  and  Central  Arctic 
Management  Wilderness  Study  Area 
Recommendations.  Due:  October  12, 
1987,  Contact:  David  Ruppert  (907) 
356-5130. 

EIS  No.  870292.  Final,  BLM.  AZ,  Upper 
Sonoran  Vv'ilderness  Study  Areas, 
Wilderness  Designation  or 
Nondesignation,  Recommendations, 
Due:  September  28, 1987,  Contact:  Bill 
Carter  (602)  863-4464. 


EIS  No.  870293.  Final.  BLM,  NV, 

Lahontan  Resource  Area.  Wilderness 
Study  Area.  Wilderness  Designation 
or  Nondesignation,  Recommendations, 
Churchill  County.  Due:  September  28, 
1987,  Contact:  James  Elliott  (702)  882- 
1631. 

EIS  No.  870294.  Draft,  NO  A.  PAC.  CA, 
Cordell  Bank  National  Marine 
Sanctuary,  Designation  and 
Management  Plan.  Pacific  Continental 
Shelf.  Due:  October  12,  1987,  Contact: 
Phil  W^ilhams  (202)  673-5126. 

EIS  No.  870295.  FSuppl.  BLM.  NV, 
Shoshone-Eureka  Resource  Area, 
Resource  .Mdnagement  Plan 
Amendment.  Luestock  Use  and 
Wildlife  Habitat  Impacts,  Due: 
September  28, 1987.  Contact:  Terry 
Plummer  ("02)635-5181. 

Amended  Notices 

EIS  No.  870275.  Adoption,  Final.  FHA. 
ME,  Jonesport  Harbor  Navigation 
Improvement  Project,  Due:  September 
28,  1987,  Published  FR  8-14-87— 
Review  period  reestablished. 

EIS  No.  870284.  Draft.  AFS,  UT, 

Escalante  Known  Geological  Structure 
(KGS).  Oi'  and  Gas  Leasing  and 
Development.  Dixie  National  Forest, 
Garfield  County,  Due:  October  20, 
1987.  Contact:  Calvin  Bird  (801)  586- 
2421,  Published  FR  08-14-87— 
Incorrect  accession  number. 

Dated:  August  25, 1987. 
Richard  E.  Sanderson, 
Director.  O^ice  of  Federal  Activities. 
IFR  Doc  87-19845  Filed  8-27-87;  8:45  am) 
BIUJNG  CODE  6S60-SO-M 


IER-FRL-3253-8] 

Environmental  Impact  Statements  and 
Regulations:  Availability  of  EPA 
Comments  Prepared  August  10 
Through  14,  1987 

Availability  of  EPA  comments 
prepared  August  10. 1987  through 
August  14,  198"  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  section  309  of  the  Clean  Air  Act 
(CAA)  and  section  102(2)(c)  of  the 
National  Environmental  Policy  Act 
(NEPA)  as  amended.  Requests  for  copies 
of  EPA  comments  can  be  directed  to  the 
Office  of  Federal  Activities  at  (202)  382- 
5076/73.  An  explanation  of  the  ratings 
assigned  to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  24. 1987  (52  FR  13749). 

Draff  EISs 

ERP  No.  D-AFS-L65105-OR.  Rating 
E02,  Siuslaw  Nat'l.  Forest,  Land  and 
Resource  Mgmt.  Plan.  OR.  SUMMARY 
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F.PA  objections  stem  from  a  concern  that 
the  level  of  timber  harvesting  and  road 
building,  in  the  preferred  alternative, 
needs  to  be  reduced  to  adequately 
protect  fish  and  water  quality.  There  is 
no  justification  for  proposing  to  exceed 
historical  levels  of  harvesting  and  road 
building  gi\.  en  the  known  adverse 
effects  associated  with  those  levels. 
EPA  is  also  requesting  additional 
information  on  landslide  effects;  water 
supply  cooperative  agreements;  and 
refinements  to  descriptions  of  the  forest 
management  process,  standards, 
guidelines,  and  monitoring  questions. 

ERPNo.  D-COE-G36139-TX.  Rating 
1.0.  El  Paso  Southeast  Area  Local  Flood 
Control  Plan.  404  Permit,  TX. 
SUMMARY:  EPA  has  no  objections  to 
the  proposed  project. 

ERPXo.  DS-COE-H34009-IA.  Rating 
LO.  Red  Rock  Dam  and  Lake  Red  Rock. 
Operation  and  Maintenance,  Des 
Moines  River,  Lake  Red  Rock 
Conservation  Pool  Evaluation,  lA. 
SUNLMARY:  EPA  generally  concurs  with 
the  COE  selection  of  alternate  Plan  3. 
EPA  believes  that  insufficient 
information  was  presented  on  the 
possibili'y  that  the  proposed 
modifications  to  the  recreational 
facilities  would  require  cost  sharing  and 
requested  that  this  issue  be  discussed  in 
the  final  EIS. 

ERPSo.  D-FAA-E51041-TN.  Rating 
EC2.  Nashville  Metropolitan  Airport 
Runway  Improvements.  Site  Grading 
and  Construction,  TN.  SUMMARY: 
EPA's  primary  concern  was  the 
uncertainty  of  mitigation  for 
unavoidable  noise  impacts.  It  was 
requested  that  the  final  EIS  provide 
good  assurance  that  noise  mitigation 
occur  down  to  the  65Ldn  level. 
Avoidance,  minimization,  mitigation, 
and/or  greater  documentation 
concerning  the  relocation  of  McCrory 
Creek  and  ozone  and  carbon  monoxide 
issue  were  also  requested. 

Final  EISs 

ERPXo.  F-SF\V-K99021-00.  Southern 
Sea  Otters  Translocation  Plan.  Recovery 
Research.  San  Nicolas  Island.  CA  and 
OR.  SUMMARY  EPA  made  no  formal 
comments.  EPA  received  the  final  EIS 
and  had  no  comments  to  offer  on  the  sea 
otter  population  relocation  proposal. 

Dated;  August  25.  1987. 
Richard  E.  Sanderson, 
D:  rector.  Office  of  Federal  Activities. 
|FR  Doc  87-19846  Filed  8-27-87;  8:45  am] 

BILLING  CODE  6560-50-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Information  Collection  Submitted  to 
0MB  for  Review 

agency:  Federal  Deposit  Insurance 

Corporation. 

action:  Notice  of  information  collection 
submitted  to  0MB  for  review  and 
approval  under  the  Paperwork 
Reduction  Act  of  1980. 

Title  of  Information  Collection: 
Application  for  Federal  Deposit 
Insurance — Proposed  Bank  (OMB  No. 
3064-0001). 

Background:  In  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  Chapter 
35),  the  FDIC  hereby  gives  notice  that  it 
has  submitted  to  the  Office  of 
Management  and  Budget  a  request  for 
OMB  review  for  the  information 
collection  system  identified  above. 

ADDRESS:  Written  comments  regarding 
the  submission  should  be  addressed  to 
Robert  Fishman.  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington. 
DC  20503  and  to  John  Keiper,  Assistant 
Executive  Secretary,  Federal  Deposit 
Insurance  Corporation.  Washington.  DC 
20429. 

COMMENTS:  Comments  on  this  collection 
of  information  should  be  submitted  on 
or  before  September  28, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  a  copy  of  the  r   bmission 
should  be  sent  to  John  Keiper,  Assistant 
Executive  Secretary,  Federal  Deposit 
Insurance  Corporation.  Washington,  DC 
20429,  telephone  (202)  898-3810. 

SUMMARY:  The  FDIC  is  requesting  OMB 
to  extend,  for  a  three-year  period,  the 
expiration  date  of  the  form  FDIC  6200/ 
05  (OMB  No.  3064-0001)  used  by  a 
proposed  state  nonmember  bank  to 
apply  for  FDIC  deposit  insurance.  The 
application  form,  which  expires  on 
November  30, 1987,  contains  information 
relating  to  the  factors  which  the  FDIC  is 
required  to  consider  under  section  6  of 
the  FDI  Act  (12  U.S.C.  1816)  before 
acting  on  the  application.  There  is  no 
change  in  the  method  or  substance  of 
the  collection.  The  aggregate  annual 
burden  for  this  collection  is  estimated  to 
be  28.500  hours. 

Dated:  August  24, 1987. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson. 
Executive  Secretary. 
(FR  Doc.  87-19762  Filed  »-27-87;  8:45  am] 

BILLING  CODE  t714-01-M 


Information  Collection  Submitted  to 
OMB  for  Review 

AGENCY:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Notice  of  information  collection 
submitted  to  OMB  for  review  and 
approval  under  the  Paperwork 
Reduction  Act  of  1980. 

Title  of  Information  Collection; 
Application  for  Consent  to  Effect  a 
Merger-Type  Transaction  (OMB  No. 
3064-0016). 

Background;  In  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  Chapter 
35),  the  FDIC  hereby  gives  notice  that  it 
has  submitted  to  the  Office  of 
Management  and  Budget  a  request  for 
OMB  reivew  for  the  information 
collection  system  identified  above. 

ADDRESS:  Written  comments  regarding 
the  submission  should  be  addressed  to 
Robert  Fishman,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503  and  to  John  Keiper,  Assistant 
Executive  Secretary,  Federal  Deposit 
Insurance  Corporation,  Washington,  DC 
20429. 

COMMENTS:  Comments  on  this  collection 
of  information  should  be  submitted  on 
or  before  September  28. 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  a  copy  of  the  submission 
should  be  sent  to  John  Keiper,  Assistant 
Executive  Secretary.  Federal  Deposit 
Insurance  Corporation,  Washington.  DC 
20429,  telephone  (202)  898-3810. 

SUMMARY:  The  FDIC  is  requesting  OMB 
to  extend,  for  a  three-year  period,  the 
expiration  date  of  the  form  FDIC  6200/ 
01  (OMB  No.  3064-0016)  used  by  an 
insured  bank  to  apply  for  consent  to 
merge  or  consolidate  with  another  bank 
or  institution  or,  either  directly  or 
indirectly,  acquire  the  assets  of  or 
assume  the  liability  to  pay  any  deposits 
made  in  any  other  institution.  The 
application  form  is  submitted  to  the 
FDIC  if  the  institution  resulting  from  the 
merger  or  consolidation  is  an  insured 
state  nonmember  bank.  The  application 
form,  which  expires  on  November  30, 
1987,  contains  information  relating  to 
the  factors  which  the  FDIC  is  required  to 
consider  under  section  18(c)  of  the  FDI 
Act  before  acting  on  the  application. 
There  is  no  change  in  the  method  or 
substance  of  the  collection.  The 
aggregate  annual  burden  for  this 
collection  is  estimated  to  be  13,900 
hours. 

Dated:  August  24, 1987. 
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Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson. 

Executr.f  St^tretary 

|FR  Doc  87-19763  Filed  &-27-87;  8:45  am] 

BILUNG  COD€  6714-01-M 


FEDERAL  MARITIME  COMMISSION 

Agreement(s)  Filed;  Trans  Freight 
Lines,  et  al. 

The  Ft'dera!  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(sl  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street. 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission.  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  m  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 
Agreement  No.:  202-<M1132-(Xn. 
Title:  North  Europe-United  States 
Pacific  Voluntary  Rate  Agreement. 

Parties: 

Trans  Freight  Lines 

Nedlloyd  Lines  BV 

Synopsis;  The  proposed  amendment 
would  delete  U.S.  Atlantic  ports  of 
interchange  from  the  scope  of  the 
agreement  and  would  add  inland  points 
in  the  Western  United  States  via  Pacific 
and  Gulf  ports.  The  parties  have 
requested  a  shortened  review  period. 

Agreement  No.:  207-011144. 
Title:  Australia-New  Zealand  Direct 
Line  Service  Agreement. 

Parties; 

Pacific  Australia  Direct  Line 

The  Shipping  Corporation  of  New 
Zealand  Limited 

Synopsis:  The  proposed  agreement 
would  permit  the  parties  to  operate  a 
joint  service  for  the  carnage  of 
containerized  cargoes  in  the  trade 
between  ports  and  inland  and  coastal 
points  in  ."Xustralia.  New  Zealand  and 
various  Pacific  Islands:  and  ports  and 
inland  and  coastal  points  in  the  North 
American  Continent,  Central  America, 
Hawaii  and  the  Caribbean.  The  joint 
service  may  also  charter  space  to  the 
component  parties  under  the  agreement. 


By  Order  of  the  Federal  Maritime 

Commission. 
loseph  C.  Polkms. 

Secrptary. 

Dated:  August  25.  1987. 
|FR  Doc  87-19780  Filed  8-27-87:  8:45  am| 
BILL.NG  CODE  673O-01-** 

FEDERAL  RESERVE  SYSTEM 
Agency  Forms  Under  0MB  Review 

August  24,  1967. 
Background 

Notice  is  hereby  given  of  final 
approval  of  proposed  information 
collection(sl  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  (Board) 
under  0,MB  delegated  authority,  as  per  5 
CFR  1320.9  (0MB  Regulations  on 
Controlling  Paperwork  Burdens  on  the 
Public  1, 
FOR  FURTHER  INFORMATION  CONTACT: 

Federal  Reserve  Board  Clearance 
Officer— Nancy  Steele — Division  of 
Research  and  Statistics.  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551,  (202- 
452-3822). 

OMB  Desk  Officer— Robert  Fishman— 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  New  Executive  Office 
Building,  Room  3208,  Washington,  DC 
20503.  (202-395-7340). 

Proposal  To  .Approve  Under  OMB 
Delegated  .'Xuthority  The  Extension. 
With  Revision,  of  The  Following  Reports 

1  Report  title:  Report  of  Intercompany 
Transactions  for  Foreign  Banking 
Organizations  and  Their  U.S.  Bank 
Subsidiaries 
Agency  form  number:  FR  Y-8F 
OMB  Docket  number:  7100-0127 
Frequency;  Semiannual 
Reporters:  Foreign  banking 

organizations 
Annual  reporting  hours:  1170  hours 
Small  businesses  are  not  affected. 
General  description  of  the  report: 
This  report  provides  the  Federal 
Reserve  with  information  on 
intercompany  transactions  between 
foreign  banking  organizations  and  their 
U.S.  bank  subsidiaries.  It  enables  the 
System  to  monitor  and  supervise 
intercompany  flows  of  funds  to  ensure 
that  the  U.S.  subsidiary  banks  are  not 
engaging  in  any  unsafe  and  unsound 
practices  with  their  foreign  owners.  The 
proposed  revisions  include  certain 
changes  in  terminology  and  an  increase 
in  the  size  criteria  for  interim  reporting 
of  certain  large  asset  transfers  and  for 
separate  reporting  and  explanation  of 
large  asset  transfers  that  were 


"delinquent,  nonperforming,  or 
renegotiated." 

This  report  is  mandatory  and 
authorized  bv  law  (12  U.SC.  1844(5)(c)) 
and  (12  CFR  225.5(b)).  Individual 
respondent  data  are  given  confidential 
treatment  (5  U.S.C.  552(b)(8)). 
2.  Report  title:  Report  of  Bank  Holding 
Company  Intercompany  Transactions 
and  Balances 
Agency  form  number:  FR  Y-8 
OMB  Docket  number:  7100-0126 
Frequency:  semiannual 
Reporters;  Bank  holding  companies 
Annual  reporting  hours;  8,550  hours 
Significant  effect  on  small  businesses  is 
not  expected. 

General  description  of  report: 
This  report  collects  data  on  the 
movement  of  funds  between  a  domestic 
bank  holding  company  and  its 
subsidiaries,  in  order  to  identify  broad 
categories  of  funds  flows,  internal 
transactions  and  balances  that  may 
have  an  adverse  impact  on  the  financial 
condition  of  the  subsidiary  bank(s).  The 
proposed  revisions  will  delete  certain 
items,  increase  the  size  criteria  for 
reporting  of  certain  transactians.  and 
revise  terminology. 

This  report  is  required  by  law  (12 
U.S.C.  1844).  and  is  given  confidential 
treatment  (5  U.S.C.  552(b)(8)). 

Proposal  To  .Approve  Under  OMB 
Delegated  .Aulhontv  The  Revision  of 
The  Following  Report 
1  Report  title;  Consolidated  Bank 
Holding  Company  Financial 
Statements 
Agency  form  number:  FR  Y-9C 
OMB  Docket  number:  7100-0128 
Frequency:  quarterly 
Reporters;  Bank  holding  companies 
Annual  reporting  hours;  113.392  hours 
Significant  effect  on  small  businesses  is 
not  expected. 

General  description  of  the  report: 
This  report  is  a  primary  source  of 
information  for  the  Federal  Reserve 
System's  bank  holding  company  (BHC) 
surveillance  and  is  important  in 
monitoring  the  financal  condition  of 
these  institutions.  The  proposed 
revisions  would  add  or  delete  certain 
items  to  refiect  changes  in  the  Boards 
capital  adequacy  guidelines  and 
changes  required  by  the  1986  Tax 
Reform  Act.  and  to  maintain 
comparability  with  the  call  report  for 
insured  banks  in  reflecting  changes  in 
reporting  requirements  for  banks 
adopted  by  the  Federal  Financial 
Institutions  Examination  Council. 

The  information  collection  is  required 
by  law  (12  U.S.C.  18445(c)), 


32604 


Federal  Register  /  Vol.  52.  No.  167  /  Friday,  August  28.  1987  /  Notices 


Board  of  Governors  of  the  Federal  Reserve 

System.  AususI  24. 1987. 

William  W.  Wiles, 

Secretory  of  the  Board. 

[FR  Doc.  87-19834  Filed  &-27-87:  8:45  am) 

BILUNG  COOC  6210-01-M 


Applications  To  Engage  de  Novo  In 
Permissible  Nonbanking  Activities; 
Affiliated  Banltshares  of  Colorado,  Inc. 
etaL 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(81)  and  §  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outwe.gh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
heanng,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  September  18,  1987. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  Affiliated  Bankshares  of  Colorado, 
Inc.,  Denver,  Colorado;  to  engage  de 
novo  in  underwriting  and  dealing  in 


government  general  obligation  securities 
and  to  deal  in  mutual  funds  whose  sole 
investments  are  government  general 
obligation  securities  under 
§  225.25(b)(16)  and  to  provide  financial 
advice  to  state  and  local  governments 
under  §  225.25(b)(4)(v)  of  the  Board's 
Regulation  Y. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street,  San 
Francisco,  California  94105: 

1.  Central  Banking  System,  Inc.,  San 
Francisco,  California;  to  expand  the 
geographic  area  served  by  its 
subsidiary.  Central  Banking  System 
Credit  Corporation,  Walnut  Creek, 
California,  to  include  the  United  States 
pursuant  to  §  225.25(b)(1)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  24, 1987. 
William  W.  Wiles, 
Secretary  of  the  Board, 
[FR  Doc.  87-19829  Filed  8-27-87:  8:45  am] 

BILUNG  CODE  e21(M)1-M 


Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies; 
Financial  Trust  Corp.,  et  at. 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
ere  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
September  18, 1987. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105: 


1.  Financial  Trust  Corp..  Carlisle, 
Pennsylvania;  to  merge  with  Firstway 
Financial.  Inc.,  Waynesboro, 
Pennsylvania,  and  thereby  indirectly 
acquire  First  National  Bank  and  Trust 
Company,  Waynesboro,  Pennsylvania. 

2.  Phoenix  Bancorp,  Inc.,  Minersville, 
Pennsylvania:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Minerville  Safe  Deposit 
Bank  and  Trust  Company,  Minersville, 
Branch  Twp.,  Pennsylvania. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street  NW.,  Atlanta,  Georgia 
30303: 

1.  The  Citizens  and  Southern 
Corporation,  Atlanta,  Georgia,  and 
Citizens  and  Southern  Florida 
Corporation,  Fort  Lauderdale,  Florida:  to 
acquire  100  percent  of  the  voting  shares 
of  Southern  Bank  Corp.,  Inc.. 
Tallahassee.  Florida,  and  thereby 
indirectly  acquire  The  Southern  Bank  of 
Tallahassee,  Tallahassee.  Florida. 

C.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Assistant  Vice 
President)  230  South  LaSalle  Street, 
Chicago,  Illinois  60690: 

1.  Citizens  Financial  Corporation 
Employee  Stock  Ownership  Plan  and 
Trust,  Fort  Atkinson.  Wisconsin;  to 
become  a  bank  holding  company  by 
acquiring  30  percent  of  the  voting  shares 
of  Citizens  Financihl  Corporation,  Fort 
Atkinson,  Wisconsin,  and  thereby 
indirectly  acquire  Citizens  State  Bank, 
Fort  Atkinson.  Wisconsin. 

2.  Keeco,  Inc.,  Chicago.  Illinois;  to 
acquire  7.38  percent  of  the  voting  shares 
of  Selin  Corporation,  Chicago,  Illinois. 
Comments  on  this  application  must  be 
received  by  September  14, 1987. 

3.  Northland  Insurance  Agency,  Inc., 
Chicago,  Illinois;  to  acquire  7.58  percent 
of  the  voting  shares  of  Selin 
Corporation,  Chicago.  Illinois. 
Comments  on  this  Bpplication  must  be 
received  by  September  14. 1987. 

D.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  I^ouis,  Missouri  63166: 

1.  Farmers  Bancshares,  Inc., 
Valmeyer,  Illinois;  to  acquire  at  least 
60.5  percent  of  the  voting  shares  of 
Ramsey  National  Bank,  Ramsey,  Illinois. 

2.  Mid-Mo  Bancshares,  Inc., 
Auxvasse,  Missouri;  to  become  a  bank 
holding  company  by  acquiring  at  least 
94.78  percent  of  the  voting  shares  of 
Security  Bank  of  Auxvasse,  Auxvasse, 
Missouri. 

E.  Federal  Reserve  Bank  of 
Minneapolis  ([ames  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  First  National  Bank  of  Sauk  Centre 
Profit  Sharing  Trust  No.  1.  Suak  Centre, 
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Minnesota;  to  become  a  bank  holding 
company  by  acquiring  26.88  percent  of 

the  voting  shares  of  Sauk  Centre 
Financial  Services.  Inc..  Sauk  Centre. 
Minnesota,  which  proposes  to  acquire 
100  percent  of  the  voting  shares  of  First 
National  Bank  of  Sauk  Centre,  Sauk 
Centre.  Minnesota. 

2.  Xewberry  Bancorp.  Inc..  Newberry, 
Michigan;  to  become  a  bank  holding 
company  by  acquiring  at  least  100 
percent  of  the  voting  shares  of  The 
Newberry  State  Bank,  Newberry, 
Michigan. 

3.  Sauk  Centre  Financial  Sen'ices, 
Inc..  Sauk  Centre.  Minnesota;  to  become 
a  bank  holding  company  by  acquiring 
100  percent  of  the  voting  shares  of  First 
National  Bank  of  Sauk  Centre,  Sauk 
Centre,  Minnesota. 

F.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Vice  President) 
925  Grand  Avenue.  Kansas  City. 
Missouri  64198: 

1.  Berthoud  Bancorp.  Inc.  Employee 
Stocl\  Ownership  Plan.  Berthoud. 
Colorado;  to  become  a  bank  holding 
company  by  acquiring  30  percent  of  the 
voting  shares  of  Berthoud  Bancorp.  Inc.. 
Berthoud.  Colorado,  and  thereby 
indirectly  acquire  The  Berthoud 
National  Bank.  Berthoud.  Colorado. 
Comments  on  this  application  must  be 
received  by  September  17, 1987. 

G.  Federal  Reserve  Bank  of  Dallas  (VV. 
Arthur  Tribble.  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas  75222; 

1.  Myers  Bancorp.  Dallas,  Texas:  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Myers  Bancshares,  Inc., 
Dallas,  Texas,  and  thereby  indirectly 
acquire  Continental  State  Bank,  Boyd. 
Texas:  and  also  The  First  National  Bank 
of  Bridgeport,  Bridgeport,  Texas;  and 
Woodhaven  National  Bank,  Fort  Worth, 
Texas. 

H.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  \V.  Green.  Vice 
President)  101  Market  Street.  San 
Francisco.  California  94105; 

1.  Family  Bancorp.  Grants  Pass. 
Oregon;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Family  Bank  of 
Commerce,  Grants  Pass.  Oregon. 

2.  Yardlong  Investment  Trust.  Geneva. 
Switzerland;  Pastock  Holdings  Limited. 
Geneva.  Switzerland;  and  International 
Capital  Trust  Limited.  Geneva. 
Switzerland;  to  become  bank  holding 
companies  by  acquiring  85  percent  of 
the  voting  shares  of  Western  United 
National  Bank.  Los  Angeles.  California 
Comments  on  this  application  must  be 


received  by  September  8, 1987. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  24.1987. 
William  W.  Wiles. 
Secretary  of  the  Board. 
|FR  Doc  8"-19830  Filed  B-27-87:  8:45  am] 
BILLING  CODE  6210-01-11 

Acquisitions  of  Companies  Engaged  in 
Permissible  Nonbanking  Activities; 
Marshall  &  llsley  Corp.,  et  at. 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2]  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(81)  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  tne  Board  of  Governors  not 
later  than  September  11.  1987. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Assistant  Vice 
F»resident)  230  South  LaSalle  Street. 
Chicago,  Illinois  60690: 
1.  Marshall  &  llsley  Corporation, 


Milwaukee.  Wisconsin;  to  acquire  First 

American  Investment,  Inc.,  Wausau. 
Wisconsin,  and  thereby  engage  as 
broker  or  dealer  retailing  corporate 
securities  over  the  counter;  mutual  funds 
retailer;  put  and  call  broker  or  dealer  or 
option  writer;  underwriter  or  selling 
group  participant;  broker  or  dealer 
selling  tax  shelters  or  limited 
partnerships;  broker  or  dealer  selling  oil 
and  gas  interests  pursuant  to 
§  225.25(b)(15)  of  the  Board's  Regulation 
Y. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President]  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480; 

1.  Signal  Bancshares.  Inc..  West  St. 
Paul,  Minnesota;  to  acquire  the  assets  of 
Hampton  Agency.  Inc.,  Hampton. 
Minnesota,  and  thereby  engage  in  any 
insurance  agency  activities  in  a  place 
that  has  a  population  not  exceeding 
5.000  pursuant  to  |  225.25(b)l8)(iii)(A)  of 
the  Board's  Regulation  Y.  These 
activities  will  be  conducted  in  The  City 
of  Hampton.  Hampton  Township.  City  of 
Randolph.  Randolph  Township.  City  of 
Miesville.  Douglas  Township  and 
Marshan  Township.  Comments  on  this 
application  must  be  received  by 
September  18. 1987. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  24, 1987. 
William  W.  Wiles. 
Secretary  of  the  Board. 
[FR  Doc.  87-19831  Filed  8-27-«7:  8:45  am| 

BILUNG  CODE  621CM51-M 


Formation  of.  Acquisition  by,  or 
Merger  of  Bank  Holding  Companies; 
and  Acquisition  of  Nonbanking 
Company;  Selin  Corp. 

The  company  listed  in  this  notice  has 
applied  under  §  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
§  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
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an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Rt^servp  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors,  interested  persons  may 
express  their  views  m  wntin,«  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  14, 
1987. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Assistant  Vice 
President)  230  South  LaSalle  Street, 
Chicago,  Illinois  60690: 

1.  Splin  Corporation.  Chicago.  Illinois; 
to  acquire  UX)  percent  of  the  voting 
shares  of  Wauconda  .National  Bank  and 
Trust  Company.  Wauconda.  Illinois: 
.American  National  Bank.  South  Chicago 
I  ieii^hts.  Illinois;  Amencan  National 
Dank  8i  Trust  Company  of  VVaakegan. 
VVaukegan,  Illinois;  First  National  Bank 
of  Crystal  Lake,  Crystal  Lake.  Illinois: 
and  Gurnee  National  Bank.  Gurnee. 
Illinois. 

In  connection  with  this  application. 
Applicant  also  proposes  to  acquire  NIF 
Data.  Inc..  Chicago.  Illinois,  and  thereby 
engage  in  data  processing  and  data 
transmission  services  pursuant  to 
§  2J5.25(bl(7)  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 

S\slem.  .^uijust  24.  1987. 

William  VV.  Wiles, 

Secretary  of  the  Board 

|FR  Doc.  87-19832  Filed  8-27-87;  8:45  am] 
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Proposal  to  Underwrite  and  Deal  In 
Certain  Securities  to  a  Limited  Extent; 
First  Interstate  Bancorp 

August  25. 1987. 

First  Interstate  Bancorp,  Los  Angeles, 
California,  has  applied,  pursuant  to 
section  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843(c)(8))  and 
§  225.23(a)(3)  of  the  Board's  Regulation 
Y  (12  CFR  225.23(a)(3)),  for  permission  to 
engage  de  novo  through  its  wholly 
owned  subsidiary.  First  Interstate 
Capital  Markets,  Inc.,  Los  Angeles, 
California  ("FICMl"),  in  the  activities  of 
underwriting  and  dealing  in,  to  a  limited 
degree,  commercial  paper,  municipal 
revenue  bonds  (including  "public 
ownership"  industrial  development 
bonds)  and  1-4  family  mortgage-related 
securities.  These  securities  are  eligible 
for  purchase  by  banks  for  their  own 
account  but  not  eligible  for  banks  to 
underwrite  and  deal  in, 

FICMI  currently  underwrites  and 
deals  in  securities  that  state  member 
banks  are  permitted  to  underwrite  and 
deal  in  under  the  Glass-Steagall  Act 
("eligible  securities")  (U.S.  government 
securities,  general  obligations  of  states 
and  municipalities  and  certain  money 
market  instruments),  as  permitted  by 
§  225.25(b)(16)  of  Regulation  Y  (12  CFR 
225.25(b)(16)).  FICMI  would  conduct  the 
proposed  activities  in  addition  to  the 
previously  approved  activities  on  a 
nationwide  basis. 

Section  4(c)(8)  of  the  Bank  Holding 
Company  Act  provides  that  a  bank 
holding  company  may,  with  Board 
approval,  engage  in  any  activity  "which 
the  Board  after  due  notice  and 
opportunity  for  hearing  has  determined 
(by  order  or  regulation)  to  be  so  closely 
related  to  banking  or  managing  or 
controlling  banks  as  to  be  a  proper 
incident  thereto."  First  Interstate  has 
applied  to  conduct  the  proposed 
activities  in  accordance  with  the 
limitations  set  forth  in  the  Board's  Order 
approving  the  applications  of  Citicorp, 
J.P.  Morgan  &  Co.  Incorporated  and 
Bankers  Trust  New  York  Corporation  to 
underwrite  and  deal  in  the  above 
securities.  Citicorp.  J.P.  Morgan  &  Co. 
Incorporated  and  Bankers  Trust  New 
York  Corporation,  73  Federal  Reserve 
Bulletin  473  (1987)  ["Citicorp /Morgan/ 
Bankers  Trust").  In  its  Citicorp/ 
Morgan/Bankers  Trust  Order,  the  Board 
authorized  the  foregoing  bank  holding 
companies  to  engage  through 
subsidiaries  in  underwriting  and  dealing 
in  commercial  paper,  1-4  family 
mortgage-related  securities  and 
municipal  revenue  bonds  (including 
certain  "public  ownership"  industrial 
development  bonds)  within  a  prudential 


framework  of  conditions  and  subject  to 
5  percent  gross  revenue  ana  market 
limitations. 

The  application  presents  issues  under 
section  20  of  the  Glass-Steagall  Act  (12 
U.S.C.  377).  Section  20  of  the  Glass- 
Steagall  Act  prohibits  the  affiliation  of  a 
member  bank,  such  as  First  Interstate 
Bank  of  California,  with  a  firm  that  is 
"engaged  principally"  in  the 
"underwriting,  public  sale  or 
distribution"  of  securities.  First 
Interstate  states  that  it  would  not  be 
"engaged  principally"  in  such  activities 
on  the  basis  of  the  restrictions  on  the 
amount  of  the  proposed  activity  relative 
to  the  total  business  conducted  by  the 
underwriting  subsidiary  and  relative  to 
the  total  market  in  such  activity 
previously  approved  by  the  Board. 

Any  request  for  a  hearing  on  this 
application  must  comply  with  §  262.3(e) 
of  the  Board's  Rules  of  Procedure  (12 
CFR  262.3(e)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  San 
Francisco. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary.  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington, 
DC  20551,  not  later  than  September  21, 
1987. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  24.  1987. 
William  W.  Wiles, 
Secretary  of  the  Board. 
(FR  Doc  87-19833  Filed  8-27-87;  8:45  am) 
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Applications;  Correction;  NB3  Bancorp 

This  notice  corrects  a  previous 
Federal  Register  notice  (FR  Doc.  87- 
18824)  published  at  page  30958  of  the 
issue  for  Tuesday,  August  18, 1987. 

Under  the  Federal  Reserve  Bank  of 
New  York,  the  entry  for  NBS  Bancorp  is 
revised  to  read  as  follows: 

A.  Federal  Reserve  Bank  of  New  York 
(William  L.  Rutledge.  Vice  President),  33 
Liberty  Street,  Neyv  York,  New  York 
10045: 

1.  NBS  Bancorp,  New  Brunswick,  New 
Jersey:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  New  Brunswick  Savings 
Bank,  New  Brunswick.  New  Jersey,  a 
mutual  savings  bank  which  will  be 
converted  to  stock  form.  Bank  operates 
a  subsidiary  that  engages  in  the  sale  of 
life  insurance  and  annuities. 

Comments  on  this  application  must  be 
received  by  September  10. 1987. 


UM  I 
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Board  of  Governors  of  the  Federal  Reserve 
System,  August  24, 1987. 

William  W.  Wiles. 

Secretary  of  the  Board. 

[FR  Doc.  87-19835  Filed  8-27-87:  8;45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Department  of  Health 
and  Human  Services  (HHS)  publishes  a 
list  of  information  collection  packages  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (ONIB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
packages  submitted  to  0MB  since  the 
last  list  was  published  on  August  21, 
1987. 

Social  Security  Administration 

(Call  Reports  Clearance  Officer  on  301- 
594-5706  for  copies  of  package] 

1.  Student  Reporting  Form— 0960- 
0088 — This  form  is  submitted  to  the 
Social  Security  Administration  by  a 
student  whenever  a  change  occurs 
which  would  affect  his  or  her 
entitlement  to  benefits  as  a  student. 
Respondents:  Individuals  or  households. 
Number  of  Respondents:  75,000: 
Frequency  of  Response;  Occasionally; 
Estimated  Annual  Burden:  7.500  hours. 

2.  Recapitulation  of  State's  Report  of 
Wages  Paid— 0960-0042— The 
information  collected  by  use  of  the  form 
SSA-3962  is  needed  to  summarize 
information  on  State  wage  reports  for 
periods  prior  to  1982.  It  also  serves  to 
control  and  verify  wage  totals  on  forms 
SSA-3963  and  SSA-3964  and  to  control 
deposit  information  on  form  SSA-3961. 
The  affected  public  is  comprised  of 
State  agencies  responsible  for  reporting 
wage  paid  to  State  employees  and  to 
employees  of  State  political 
subdivisions  whose  agencies  are 
covered  under  the  agreement. 
Respondents:  State  or  local 
governments.  Number  of  Respondents: 
1508;  Frequency  of  Response: 
Occasionally;  Estimated  Annual  Burden: 
301  hours. 

3.  Activities  of  Daily  Living  and 
Socialization — NEW — The  information 
will  be  used  to  document  the  severity  of 
mental  disorders  assessed  in  terms  of 
the  functional  limitations  which  are 
incompatible  with  the  ability  to  work. 
The  affected  public  is  comprised  of 


individuals  filing  for  disability  benefits 
based  on  mental  impairment. 
Respondents;  Individuals  or  households. 
Number  of  Respondents;  13,090; 
Frequency  of  Response;  Single-time; 
Estimated  Annual  Burden;  4.363  hours. 

4.  Disability  Report  and  Vocational 
Report — NEW — These  pilot  tests  forms 
will  be  used  to  determined  whether  they 
are  effective  in  simplifying  the  claims- 
taking  process  and  warrant  national 
implementation.  The  affected  public  is 
comprised  of  individuals  who  file  for 
disability  benefits.  Respondents: 
Individuals  or  households.  Number  of 
Respondents;  56.000:  Frequency  of 
Response:  Single-time;  Estimated 
Annual  Burden;  25.000  hours. 

OMB  Desk  Officer;  Elana  Norden. 

Health  Care  Finance  Administration 

(Call  Reports  Clearance  Officer  on  301- 
594-8650  for  copies  of  package) 

1.  Medicare  Uniform  Institutional 
Provider  Bill— 0938-02"9— This  form  is 
used  by  all  institutional  providers  to 
seek  reimbursement  from  intermediaries 
for  Medicare  inpatient  and  outpatient 
ser\ices.  Respondents;  Business  or  other 
for-profit.  Number  of  Respondents: 
43.185.665;  Frequency  of  Response: 
Occasionally;  Estimated  Annual  Burden: 
3,847,880  hours. 

2.  Organ  Procurement  Organization 
Request  for  Certification — NEW — This 
form  is  a  facility  identification  form 
used  to  initiate  the  certification  or 
recertification  procedure  to  determine  if 
the  provider  is  in  compliance  with  the 
conditions  of  participation. 
Respondents:  State  or  local 
governments.  Number  of  Respondents; 
300;  Frequency  of  Response:  Annually; 
Estimated  Annual  Burden:  600  hours. 

OMB  Desk  Officer;  Allison  Herron. 

Family  Support  .Administration 

(Call  Reports  Clearance  Officer  on  202- 
245-0652  for  copies  of  package) 

1.  Statistical/Financial  Reporting 
Form — 0970-0057 — This  information  will 
be  used  to  report  state  OCSE  activities 
to  Congress;  to  assist  OCSE  in 
monitoring  and  evaluating  state  OCSE 
programs.  Respondents:  State  or  local 
governments.  Number  of  Respondents: 
54;  Frequency  of  Response;  Quarterly; 
Estimated  Annua!  Burden:  594  hours. 

OMB  Desk  Officer;  Elana  Norden. 

Public  Health  Service 

(Call  Reports  Clearance  Officer  on  202- 
245-2100  for  copies  of  package) 

Centers  for  Disease  Control 

1.  Regulation— 42  CFR  37.204  National 
Coal  Workers  Autopsy  Program — 0920- 
0021— At  the  death  of  any  miner.  HHS  is 


authorized  to  provide  for  an  autopsy  to 

be  performed  on  such  miner,  with  the 
consent  of  his  surviving  next-of-kin. 
Data  is  collected  on  the  occupational 
and  smoking  history  of  the  deceased 
miner  to  be  correlated  with  pathologic 
and  x-ray  findings.  Respondents: 
Individuals  or  households.  Number  of 
Respondents;  600;  Frequency  of 
Response:  Occasionally;  Estimated 
Annual  Burden:  123  hours. 

2.  National  Disease  Surveillance 
Prcg;'-am — II.  Disease  Summaries — 0920- 
0004 — Surveiildnce  data  are  essential  to 
measure  trends  in  disease  incidence  and 
evaluate  effectiveness  of  prevention 
efforts.  State  and  territorial  health 
departments  compile  these  summaries 
from  data  collected  during  disease 
investigations  and  from  data  furnished 
by  local  health  departments. 
Respondents:  State  or  local 
governments.  Number  of  Respondents: 
64;  Frequency  of  Response:  Annually; 
Estimated  Annual  Burden;  5.168  hours. 

Food  and  Drug  Administration 

1.  Intraocular  Lens  Investigational 
Device  Exemption  Application — 0910- 
0067— The  Intraocular  Lens 
Investigational  Device  Exemption 
Application  exempts  devices  from 
several  provisions  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act.  The  application 
contains  information  necessary  to 
evaluate  the  potential  and  continuing 
safety  of  the  lenses  during  the 
investigational  stage.  Respondents; 
Businesses  or  other  for-profit.  Small 
businesses  or  organizations.  Number  of 
Respondents;  18;  Frequency  of 
Response;  Occasionally;  Estimated 
Annual  Burden;  18.000  hours. 

2.  Joint  FDA/NHLBI/NCI  Health  and 
Diet  Survey.  Cycle  IV— NEW— The 
three  sponsoring  agencies  have  major 
public  information  programs  underway 
in  the  area  of  relationships  between  diet 
and  health,  especially  coronarj'  heart 
disease,  hypercholesterolemia, 
hypertension,  and  cancer.  The  survey  of 
households  provides  data  needed  to 
evaluate  the  progress  of  these  programs 
and  to  redefine  their  objectives  or 
approaches  as  necessary.  Respondents; 
Individuals  or  households:  Number  of 
Respondents:  4.000;  Frequency  of 
Response:  One-time;  Estimated  Annual 
Burden:  1,867  hours. 

3.  Radioactive  Drug  Research 
Committee  Report  on  Research  Use  of 
Radioactive  Drugs;  Membership 
Summary  and  Study  Summary — 0910- 
0053 — Radioactive  Research  Committee 
are  required  to  provide  a  report  of  their 
current  membership  and  a  summary  of 
the  studies  approved  by  the  committee 
both  on  an  annual  basis  and  whenever 


32608 


Federal  Register  /  Vol.  52,  No.  167  /  Friday,  August  28,  1987  /  Noticels 


specified  limits  on  studies  are  exceeded. 
Respondents:  Non-profit  institutions. 
Number  of  Respondents:  130:  Frequency 
of  Response:  Annually;  Estimated 
Annual  Burden:  1,280  hours. 

0MB  Desk  Officer  Shanna  Koss- 
McCallum. 

As  mentioned  above,  copies  of  the 
information  collection  clearance 
packages  can  be  obtained  by  calling  the 
Reports  Clearance  Officer,  on  one  of  the 
following  numbers: 

PHS:  202-245-2100 
HCFA:  301-594-8650 
SSA:  301-594-5706 
FSA:  202-245-0652 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  appropriate  0MB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building.  Room  3208,  Washington, 
DC  20503. 

ATTN:  (name  of  OMB  Desk  Officer) 

Ddte:  August  24,  1987. 
Raffie  Shahhgian, 

Acting  Deputy  A^sjstant  Secretary:  Office  of 
Administrative  and  Management  Setrices. 
[FTl  Doc.  87-19767  Filed  8-27-67;  8:45  am] 
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Centers  for  Disease  Control 

Breast  Cancer  Screening  Program 
Evaluation  Project;  Program 
Announcement  and  Notice  of 
Availability  of  Funds  for  Fiscal  Year 
1987 

Introduction 

The  Centers  for  Disease  Control 
(CDC),  announces  the  availability  of 
funds  in  Fiscal  Year  1987  to  support  the 
Department  of  Health,  State  of  Rhode 
Island,  in  the  establishment  of  a  breast 
cancer  screening  program  evaluation 
project. 

Assistance  will  be  provided  only  to 
the  State  of  Rhode  Island  Department  of 
Health;  no  other  applications  are 
solicited. 

Authority 

This  program  is  authorized  under 
section  301  of  the  Public  Health  Service 
Act.  The  Catalog  of  Federal  Domestic 
Assistance  number  is  13.283. 

Background 

Breast  cancer  is  the  leading  cause  of 
cancer  mortality  among  women  between 
the  ages  of  35  and  54.  The  American 
Cancer  Society  (ACS)  estimates  that  one 
in  ten  women  in  the  Untied  States  will 
develop  breast  cancer.  At  present,  the 


etiology  of  breast  cancer  is  poorly 
understood,  although  numerous  studies 
have  repeatedly  documented  certain 
risk  factors.  Although  all  women  should 
be  considered  to  be  at  "appreciable 
risk."  there  is  more  than  sufficient 
evidence  to  demonstrate  that  screening 
for  breast  cancer  through  combined 
regimens  of  breast  self  examination 
(BSE),  annual  physical  exam,  and 
mammography  can  significantly  reduce 
the  morbidity  and  mortality  through 
early  detection.  For  women  over  age  50, 
it  has  been  estimated  that  these 
regimens  could  reduce  breast  cancer 
mortality  by  more  than  30  percent. 
Despite  the  demonstrated  value  of 
physical  exams  and  mammography, 
surveys  of  physicians  indicate  that  a 
significant  proportion  (59°*)  do  not  fully 
endorse  ACS  guidelines  for  breast 
cancer  screening.  In  addition,  it  is 
estimated  that  only  10-15  percent  of 
women  are  currently  following 
recommended  guidelines  for  the  early 
detection  of  breast  cancer  through 
mammography. 

The  estabhshment  of  a  successful 
breast  cancer  screening  program 
requires  the  following  components:  An 
educational  outreach  program,  the 
participation  of  primary-care  physicians 
and  radiologists,  the  availability  of  a 
low-cost  screening  mammogram  and 
radiologic  consultation,  the  surveillance 
of  incidence  and  mortality,  and  an 
evaluation  of  the  overall  effectiveness  of 
the  project. 

Availability  of  Funds 

Approximately  880,000  will  be 
available  in  Fiscal  Year  1987  to  fund  this 
Grant.  It  is  expected  that  the  Grant  will 
begin  on  or  about  September  15, 1987, 
and  will  be  funded  with  an  18-month 
budget  and  project  period.  The  funding 
estimate  outlined  above  may  vary  and  is 
subject  to  change. 

Other  Submissions  and  Review 
Requirements 

The  application  is  not  subject  to 
review  as  governed  by  Executive  Order 
12372.  Intergovernmental  Review  of 
Federal  Program. 

Reasons  for  Proposing  the  State  of 
Rhode  Island  Department  of  Health  as 
the  Recipient  of  This  Grant  Program 

It  is  proposed  that  this  grant  for  a 
breast  cancer  screening  program 
evaluation  project  be  awarded  to  the 
State  of  Rhode  Island  Department  of 
Health  for  the  following  reasons: 

A.  The  Rhode  Island  Department  of 
Health  initiated  this  program,  and  with 
the  exception  of  the  evaluation 
component,  it  is  entirely  supported  by 
the  State.  It  is  scheduled  to  begin  late 


summer,  1987,  and  thus  provides  a 
unique  and  timely  opportunity  to 
evaluate  the  effectiveness  of  an 
intervention  of  this  type. 

B.  The  program  is  State-wide  and 
targets  a  specific  group  of  women,  i.e., 
asymptomatic  women  over  the  age  of  40 
who  have  not  had  a  mammogram  within 
the  previous  12  months,  and  who  are  not 
pregnant  or  breastfeeding.  They  hope  to 
have  the  participation  of  more  than 
150,000  women  during  the  period  of  the 
program  (5  years). 

C.  The  Rhode  Island  Department  of 
Health  has  formally  requested  support 
from  CDC  for  an  evaluation  of  their 
breast  cancer  screening  program. 
Specifically,  assistance  is  desired  in  the 
areas  of  technical  support  and  funds  to 
support  planning  and  evaluation. 

D.  This  request  represents  a  unique 
and  timely  opportunity  for  CDC  not  only 
to  assist  the  State  of  Rhode  Island  in  the 
evaluation  of  their  breast  cancer 
screening  program,  but  also,  to  develop 

a  model  program  which  could  be  utilized 
in  other  States. 

Information 

Information  may  be  obtained  from  Mr. 
Luther  DeWeese,  Grants  Maangement 
Specialist,  Procurement  and  Grants 
Office,  Centers  for  Disease  Control,  255 
East  Paces  Ferry  Road,  NE,,  Room  321, 
Atlanta,  Georgia  30305,  telephone  (404) 
262-6575.  Technical  assistance  may  be 
obtained  from  Robert  Smith,  Ph.D., 
Project  Officer,  Program  Development 
and  Implementation  Branch,  Division  of 
Chronic  Disease  Control,  Center  for 
Environmental  Health,  Centers  for 
Disease  Control  MS  Fll,  1600  Clifton 
Road.  Atlanta,  GA  30333,  Telephone 
(404)  454-4390. 

Dated:  August  21, 1987. 
Glenda  S.  Cowart, 

Acting  Director,  Office  of  Program  Support 
Centers  for  Disease  Control. 

Date:  August  21. 1987. 
(FR  Doc.  87-19739  Filed  8-27-87:  8:45  am] 
BtLUNQ  CODE  4160-1»-M 


Food  and  Drug  Administration 

[Docket  No.  75N-0184;  DESi  10837] 

T.C.M.-200  and  -400  Tablets; 
Trihexamate;  Drugs  for  Human  Use; 
Drug  Efficacy  Study  Implementation; 
Withdrawal  of  Approval 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  the  abbreviated  new  drug 


UM  I 
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applications  for  T.C.M.-200  and  -400 
Tablets  and  declaring  the  drug 
Trihexamate  unlawful.  The  products 
contain  a  fixed  combination  of 
tridihexethyl  chloride  and 
meprobamate.  The  basis  for  this  action 
is  that  the  products  lack  substantial 
evidence  of  effectiveness.  The  products 
have  been  used  to  treat  various 
gastrointestinal  disorders. 
EFFECTIVE  DATE:  September  28,  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  I.  Ellsworth,  Center  for  Drugs 
and  Biologies  (HF\-366),  Food  and  Drug 
Admmistration.  5600  Fishers  Lane, 
Rock\  ille.  MD  20857,  301-295-«041, 
SUPPLEMENTARY  INFORMATION:  In  a 
notice  published  m  the  Federal  Register 
of  lanuary  16,  1981  (46  FR  3977),  the 
Director  of  the  Bureau  of  Drugs  (now  the 
Center  for  Drugs  and  Biologies) 
evaluated  fixed-combination  drug 
products  containing  tridihexethyl 
chloride  and  meprobamate  as  lacking 
substantial  evidence  of  effectiveness  for 
their  labeled  indications.  The  Director 
also  proposed  to  withdraw  approval  of 
the  new  drug  applications  and 
conditionally  approved  abbreviated  new 
drug  applications  for  these  products  and 
offered  an  opportunity  for  a  hearing  on 
the  proposal. 

In  response,  hearing  requests  were 
submitted  for  the  following  products  but 
were  subsequently  withdrawn:  T.C.M.- 
200  Tablets  containing  25  milligrams 
(mg)  of  tridihexethyl  chloride  and  200 
mg  of  meprobamate;  ANDA  86-791; 
Zenith  Laboratories.  Inc.,  140  LeGrand 
Ave.,  Northvale,  Nj  07647, 

T.C.M-400  Tablets  containing  25  mg 
of  tridihexethyl  chloride  and  400  mg  of 
meprobamate:  ANDA  86-792;  Zenith 
Laboratories,  Inc, 

Trihexamate  containing  25  mg  of 
tridihexethyl  chloride  and  200  or  400  mg 
of  meprobamate;  no  NDA;  Cord 
Laboratories,  Inc,  2555  West  Midway 
Blvd.  Broomfield.  CO  80020. 

The  Director  of  the  Center  for  Drugs 
and  Biologies,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (section  505,  52 
Stat.  1051  through  1053  as  amended  (21 
U.S.C.  355)),  and  under  the  authority 
delegated  to  him  (21  CFR  5.82),  finds 
that,  on  the  basis  of  new  information 
before  him  with  respect  to  the  products, 
evaluated  together  with  the  evidence 
available  to  him  when  the  applications 
were  approved,  there  is  a  lack  of 
substantial  evidence  that  the  products 
will  have  the  effects  they  purport  or  are 
represented  to  have  under  the 
conditions  of  use  prescribed, 
recommended,  or  suggested  in  their 
labeling. 

Therefore,  pursuant  to  the  foregoing 
finding,  approval  of  ANDA's  86-791  and 


86-792  and  all  amendments  and 
supplements  thereto  is  withdrawn  and 
the  drug  product  Trihexamate  is 
declared  unlawful  effective  September 
28, 1987.  Shipment  in  interstate 
commerce  of  T.M.C.-200  and  -400 
Tablets  and  Trihexamate  will  then  be 
unlawful. 

Dated;  August  24, 1987. 
Gerald  F.  Meyer 

Acting  Deputy  Director.  Center  for  Drugs  and 

Biologies. 

|FR  Doc.  87-19749  Filed  8-27-87;  8:45  am] 

BILLING  CODE  4160-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-030-07-4332-09;  FES  87-351 

Availability  of  Final  Environmental 
Impact  Statement  for  Lahontan 
Wilderness,  NV 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior, 
ACTION:  Notice  of  availability  of  final 
Environmental  Impact  Statement  (EIS) 
on  the  Wilderness  Recommendations  for 
the  Lahontan  Resource  Area,  Carson 
City  District,  Nevada, 

summary:  This  EIS  assesses  the 
environmental  consequences  of 
managing  four  Wilderness  Study  Areas 
(WSAs)  as  wilderness  or  nonwilderness. 
The  alternatives  analyzed  included:  (1) 
A  No  Wilderness/No  Action  alternative 
for  each  WSA,  (2)  an  All  Wilderness 
alternative  for  each  WSA,  and  (3)  at 
least  one  Partial  Wilderness  alternative 
for  each  WSA, 

The  names  of  the  WSAs  analyzed  in 
the  EIS,  their  total  acreage,  and  the 
proposed  action  for  each  are  as  follows: 


WSA 


Acres 
suitable 


Acres 

nonsuita- 

ble 


Clan  Alpine 

Mountains  WSA 

StiHwater  Range 

WSA 

Desatoya  Mountains 

WSA 

Job  Peak  WSA 


68,456 


'  43,053 
0 


127,670 

94,607 

8,260 
90,209 


'  Includes  51   acres  of  BLM  lands  outside 
the  onginal  WSA  boundary. 

The  Bureau  of  Land  Management 
wilderness  proposals  will  ultimately  be 
forwarded  by  the  Secretary  of  the 
Interior  to  the  President  and  from  the 
President  to  the  Congress.  The  final 
decision  on  wilderness  designation  rests 
with  Congress.  In  any  case,  no  final 
decision  on  these  proposals  can  be 


made  by  the  Secretary  during  the  30 
days  following  the  filing  of  this  EIS,  This 
complies  with  the  Council  on 
Environmental  Quality  Regulations,  40 
CFR  1506.10B(2). 

SUPPLEMENTARY  INFORMATION:  A  limited 
number  of  individual  copies  of  the  EIS 
may  be  obtained  from  the  Area 
Manager,  Lahontan  Resource  Area,  1535 
Hot  Springs  Road,  Suite  300,  Carson 
City,  NV  89701.  or  call  (702)  882-1631. 
Copies  are  also  available  for  inspection 
at  the  following  locations: 

Department  of  the  Interior,  Bureau  of 
Land  Management,  18th  &  C  Street. 
NW„  Washington.  DC  20240 

Bureau  of  Land  Management.  Nevada 
State  Office,  850  Harvard  Way,  P.O. 
Box  12000.  Reno.  NV  89520 

Bureau  of  Land  Management,  Carson 
City  District,  1535  Hot  Springs  Rd., 
Ste.  300,  Carson  City,  NV  89701. 

FOR  FURTHER  INFORMATION  CONTACT: 

Terry  F  knight.  EIS  Team  Leader,  or  the 
Carson  City  District.  1535  Hot  Springs 
Road.  Suit  300,  Carson  City,  NV  89701. 

Dated:  August  17.  1987, 
Bruce  Blanchard, 

Director,  Office  of  Environmental  Project 
Review. 
[FR  Doc.  87-19415  Filed  8-27-87;  8:45  ami 

BILLING  CODE  4310-MC-M 


[AZ-020-4332-09;  FES  S7-36 

Availability  of  Final  Environmental 
Impact  Statement;  Upper  Sonoran 
Final  Wilderness  Studies 

agency:  Bureau  oi  Lano  Management 
(BLM).  Interior. 

ACTION:  Notice  of  availability  of  the 
Upper  Sonoran  Final  Wilderness 
environmental  impact  statement. 

SUMMARY:  The  Final  Upper  Sonoran 
Wilderness  Environmental  Impact 
Statement  assesses  the  environmental 
consequences  of  managing  17 
wilderness  study  areas  as  wilderness  or 
non-wilderness.  The  alternatives 
assessed  include:  (1)  An  "All 
Wilderness  Alternative"  for  each 
wilderness  study  area;  (2)  a  "No 
Wilderness  Alternative"  for  each 
wilderness  study  area;  (3)  "Partial 
Wilderness  Alternative"  for  nine 
wilderness  study  areas. 

The  names  of  the  wilderness  study 
areas,  their  total  acreage,  and  the 
acreage  recommended  suitable  and 
nonsuitable  under  the  Proposed  Action 
are  as  follows: 
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KVSA 


Wdtiayufna  Peak , 

P'-inel    

Axxey  Peak 

Black  Mesa. 

RjWtxJe  Mountains _ 

Af  ssira  Mountain 

Lcnter  Bwro  Osek _ 

Upper  Burro  Creek 

B-.ckskin  Mountains        .    . 
H^i'cuvar  Mot^mams 
Hassayampa  R-ver  Canyon 
Hmoiiar^ia  Mountains 
BiQ  Hofn  Mtxjniatns 
Htmf^ngDtfd  Sonngs 
?.^J<jte  Mouniain 
Buck  Ml    Ives  Peak 

Trts  Alanias.— .— 

Total _ 


Total 
acres 


36,940 

12.765 

16.550 

18.575 

58.850 

123.930 

22  300 

27J90 

43.796 

74.778 

21.900 

73  275 

22.337 

67  680 

5.500 

9.665  . 

8.910  I 

647,143  I 


Acres 
recomfnende^ 

T 


Suitable 


38.940 

0 

16.550 

0 

40.025 

109.523 

21.660 

0 

0 

25.287 

0 

22.865 

21,150 

0 

0 

0 

0 

296.000 


Nonsurt- 

aote 


0 

12.765 
0 
18.575 
18.825 
14.407 
640 
27.390 
43798 

49.491 

21,900 

50,410 

1,187 

67  680 

5,500 

9,665 

8.910 

351.143 


The  Bureau  of  Land  Management 
wilderness  proposals  will  ultimately  be 
forwarded  by  the  Secretary  of  the 
Interior  and  the  F>resident  to  Congress. 
The  final  decision  on  wilderness 
d'^siijnation  rests  with  Congress. 
FOR  FURTHER  INFORMATION  CONTACT: 
Henri  R.  Bisson.  District  Manager, 
Phoenix  District  Office,  2015  West  Deer 
Valley  Road,  Phoenix,  Arizona  85027, 
T-'lephone  (602)  86;i-4464. 
SUPPLEMENTARY  INFORMATION:  Copies 
of  the  environmental  impact  statement 
may  be  obtained  from  the  District 
Manager,  Phoenix  District,  Bureau  of 
Land  Management.  2015  West  Deer 
Valley  Road.  Phoenix,  Arizona  85027. 

Copies  are  also  available  for 
inspection  at  the  following  locations: 
Bureau  of  Land  Management,  Office  of 

F\ihlic  Affairs  Interior  Building,  18th 

and  C  Streets  NW.,  Washington.  DC 

20240 
Bureau  of  Land  Management,  Arizona 

State  Office.  3707  North  7th  Avenue, 

Phoenix,  Arizona  85014 
Kingman  Resource  Area  Office,  2475 

Beveriy  Avenue,  Kingman,  Arizona 

8()401 

DdtP   .'\u)just  17,  1987. 

Bruce  Bianchard. 

Director.  O^^ue  of  Environmental  Project 
Review. 

[FR  Doc  87-19416  Filed  8-27-87,  8:45  am) 

BILLING  CODE  4310-32-M 


lOR-030-07-4212-17;  GP7-272I 

Realty  Action;  Availability  of  Permits 
(Temporary  Authorizations)  for 
Agricultural  use  in  Trespass  on  Public 
Land  in  Baker,  Grant,  Harney,  Malheur, 
Morrow,  Umatilla,  Union  and  Wallowa 
County,  OR;  Asotin  and  Garfield 
County,  WA 

The  B'lreau  of  Land  Management  is 
accepting  temporary  permit  applications 
fur  unauthorized  agricultural  use  of 


public  land  in  the  Vale  District.  Permits 
will  be  issued  noncompetitiveiy  under 
section  302  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (43  U.S.C, 
1732)  for  the  same  or  similar  use  of  the 
public  land  in  trespass.  The  issuance  of 
the  permit  will  provide  an  opportunity 
for  the  users  of  the  public  land  and  the 
Bureau  to  resolve  the  unauthorized  use 
in  a  manner  that  is  fair  and  equitable. 
Significant  changes  in  use  and/or  long- 
term  leases  will  be  considered  on  a 
case-by-case  basis  under  section  202  of 
the  Federal  Land  Policy  and 
Management  Act. 

The  purpose  of  the  temporary 
authorization  program  is  to  abate 
existing  and  prevent  future  unauthorized 
uses  of  public  land  on  the  Vale  District 
in  Oregon  and  Washington  in  a  non- 
punitive  and  cost  effective  manner,  in 
order  to  participate  in  BLM's  agricultural 
trespass  resolution  efforts,  a  trespasser 
who  applies  for  a  temporary  use  permit 
must  show  that  his/her  use  occurred 
prior  to  January  1, 1987  and  that  he/she 
acknowledges  Federal  ownership  of  the 
land.  Permit  applications  must  be 
submitted  prior  to  December  31, 1987. 
Unauthorized  uses  discovered 
subsequent  to  that  date  may  be  subject 
to  immediate  eviction  and  reclamation 
requirements,  in  addition  to  damages 
and  full  cost  recovery.  Maps  showing 
the  public  lands  open  to  permit  and  an 
inventory  of  known  agricultural 
trespasses  is  available  at  the  Vale 
District  Office  and  the  Baker  Resource 
Area  Office. 

Permit  applications  and  additional 
information  are  available  from  the  Vale 
District  Office  and  the  Baker  Resource 
Area  Office.  There  is  no  application  fee. 
However,  agricultural  use  of  public  land 
is  .subject  to  fair  market  rental,  and  the 
reimbursement  of  costs,  in  accordance 
with  43  CFR  2920.6. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Bureau  of  Land  Management, 
100  Oregon  Street,  Vale,  Oregon  97918. 
or  the  Baker  Resource  Area  Manager, 
P.O.  Box  987,  Baker,  Oregon  97814. 
Objections  will  be  reviewed  by  the  State 
Director  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  objections,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 
William  C.  Calkins. 
District  Manager. 

[FR  Doc,  87-19837  Filed  8-27-87;  8:45  am) 
BILLING  C00£  43tO-22-M 


National  Park  Service 

Intention  to  Negotiate  Concession 
Contract;  Evelyn  Hill,  Inc. 

Pursuant  to  the  provisions  of  section  5 
of  the  Act  of  October  9, 1965  (79  Stat. 
969: 16  U.S.C.  20).  public  notice  is  hereby 
given  that  sixty  (60)  days  after  the  dale 
of  publication  of  this  notice,  the 
Department  of  the  Interior,  through  the 
Director  of  the  National  Park  Service, 
proposes  to  negotiate  a  concession 
contract  with  Evelyn  Hill,  Inc., 
authorizing  it  to  continue  to  provide 
food  and  gift  facilities  and  services  for 
the  public  at  Liberty  Island,  Statue  of 
Liberty  National  Monument  for  a  period 
of  fifteen  (15)  years  from  January  1,  1988, 
through  December  31.  2003. 

An  assessment  of  the  environmental 
impact  of  this  proposed  action  has  been 
made  and  it  has  been  determined  that  it 
will  not  significantly  affect  the  quality  of 
the  environment,  and  that  it  is  not  a 
major  Federal  action  having  significant 
impact  on  the  environment  under  the 
National  Environmental  Policy  Act  of 
1969.  The  environmental  assessment 
and  finding  of  no  significant  impact  may 
be  reviewed  in  the  office  of  the 
Superintendent,  Statue  of  Liberty 
National  Monument. 

The  foregoing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  contract  which  expired  by 
limitation  of  time  on  December  31, 1984, 
and  therefore,  pursuant  to  the  Act  of 
October  9, 1965,  as  cited  above,  is 
entitled  to  be  given  preference  in  the 
renewal  of  the  contract  and  in  the 
negotiation  of  a  new  contract. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessioner,  must  be  postmarked  or 
hand  delivered  on  or  before  the  sixtieth 
(60th)  day  following  publication  of  this 
notice  to  be  considered  and  evaluated. 

Interested  parties  should  contact  the 
Regional  Director,  North  Atlantic 
Region.  15  State  Street,  Boston. 
Massachusetts  02109,  for  information  as 
to  the  requirements  of  the  proposed 
contract. 


Herbert  S.  Cables.  \t. 

Regional  Director.  North  Atlantic  Region. 

(FR  Doc,  87-19824  Filed  8-27-67:  8:45  am) 
BILLING  CODE  4310-70-M 
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Intention  to  Negotiate  Concession 
Contract;  Jerman  and  Mangum 
Enterprises,  Inc. 

Pursuant  to  the  provisions  of  section  5 
of  the  Act  of  October  9. 1965  (79  Stat. 
969: 16  U.S.C.  20).  public  notice  is  hereby 
given  sixty  (60)  days  after  the  date  of 
publication  of  this  notice,  the 
Department  of  the  Interior,  through  the 
Director  of  the  National  Park  Service, 
proposes  to  negotiate  a  concession 
contract  with  Jerman  and  Mangum 
Enterprises.  Inc.  authorizing  it  to 
continue  to  provide  saddle  horse  and 
mule  rental,  guide  and  related  facilities 
and  services  for  the  public  at  the  North 
Rim  of  Grand  Canyon  National  Park, 
Arizona  for  a  period  of  ten  (10)  years 
from  January  1,  1988,  through  December 
31,1997. 

This  contract  renewal  has  been 
determined  to  be  categorically  excluded 
from  the  procedural  provisions  of  the 
National  Environmental  Policy  Act,  and 
no  environmental  document  will  be 
prepared. 

The  foregoing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  contract  which  expires  by 
limitation  of  time  on  December  31. 1987, 
and  therefore,  pursuant  to  the  Act  of 
October  9.  1965.  as  cited  above,  is 
entitled  to  be  given  preference  in  the 
renewal  of  the  contract  and  in  the 
negotiation  of  a  new  contract  as  defined 
in36CFR51.5. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessioner,  must  be  postmarked  or 
hand  delivered  on  or  before  the  sixtieth 
(60th)  day  following  publication  of  this 
notice  to  be  considered  and  evaluated. 
Interested  parties  should  contact  the 
Regional  Director,  Western  Regional 
Office,  450  Golden  Gate  Avenue,  San 
Francisco,  California  94102.  for 
information  as  to  the  requirements  of 
the  proposed  contract. 

Dated:  luly  28,  1987. 
W.  Lowell  White, 

Admg  Regional  Director.  Western  Region. 
|FR  Doc.  87-19825  Filed  8-27-87:  8  45  am] 
BILLING  COOC  4310-70-11 

Intention  to  Negotiate  Concession 
Contract;  Verkamps,  Inc. 

Pursuant  to  the  provisions  of  section  5 
of  the  Act  of  October  9. 1965  (79  Stat. 
969: 16  D.SC.  20).  public  notice  is  hereby 
given  sixty  (60)  days  after  the  date  of 
publication  of  this  notice,  the 
Department  of  the  Interior,  through  the 


Director  of  the  National  Park  Service, 
proposes  to  negotiate  a  concession 
contract  with  Verkam.ps.  Inc. 
authorizing  it  to  continue  to  provide 
souvenir,  Indian  handcrafts,  and  related 
facilities  and  services  for  the  public  at 
the  South  Rim  of  Grand  Canyon 
National  Park.  Arizona  for  a  period  of 
ten  (10)  years  from  January  1.  1988. 
through  December  31. 1997, 

This  contract  renewal  has  been 
determined  to  be  categorically  excluded 
form  the  procedural  provisions  of  the 
National  Elnvironmental  Policy  Act,  and 
no  environmental  document  will  be 
prepared. 

The  foregoing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  contract  which  expires  by 
limitation  of  time  on  December  31, 1987, 
and  therefore,  pursuant  to  the  Act  of 
October  9,  1965.  as  cited  above,  is 
entitled  to  be  given  preference  in  the 
renewal  of  the  contract  and  in  the 
negotiation  of  a  new  contract  as  defined 
in36CFR51.5. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessioner,  must  be  postmarked  or 
hand  delivered  on  or  before  the  sixtieth 
(60th)  day  following  publication  of  this 
notice  to  be  considered  and  evaluated. 
Interested  parties  should  contact  the 
Regional  Director.  Western  Regional 
Office,  450  Golden  Gate  Avenue.  San 
Francisco,  California  94102,  for 
information  as  to  the  requirements  of 
the  proposed  contract. 
W.  Lowell  White, 
Actmg  Regional  Director.  Western  Region. 

Date:  July  28. 1987. 
|FR  Doc  87-19826  Filed  8-27-87:  8:45  am) 
BILLING  CODE  4310-70-tl 


INTERSTATE  COMMERCE 
COMMISSION 

(Amdt.  No.  12  to  Special  Tariti  Authority 
No.  80-1748,  and  Amdt.  No.  5  to  Special 
Tariff  Authority  No.  84-8933] 

Extension  of  Expiration  Date  of  Master 
Tariff  Increases 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  proposed  procedure 
for  incorporation  of  master  tanff 
increases  in  basic  tariffs. 


SUMMARY:  The  Commission  is 
requesting  comments  on  its  proposal  to 
implement  procedures  that  will  expedite 


the  restructuring  and  updating  of  basic 
rates  to  incorporate  selective  increases 
in  Master  Tariffs  ICC  TCFB  9500-B  and 
ICC  TEA  9000-D.  Pending  our 
evaluation  of  comments  received  in 
response  to  this  proposal,  we  will  hold 
in  abeyance  the  joint  application  of  the 
railroad  tariff  publishing  agents, 
requesting  an  extension  of  the  involved 
master  tariffs'  expiration  date  from 
September  30. 1968  to  September  30, 
1991. 

comments:  Comments  are  due  on 
September  28, 1987. 
ADDRESS:  Please  send  (an  original  and 
10  copies  if  possible)  to:  Special  Tariff 
Authority  No.  80-1748,  Office  of  the 
Secretary,  Case  Control  Branch.  Room 
1324.  Interstate  Commerce  Commission, 
Washington.  DC  20423. 
FOR  FURTHER  INFORMATION  CONTACr. 
Robert  Swedien.  (202)  275-6436 

or 
Joseph  H.  Dettmar,  (202)  275-7245. 

(TDD  for  hearing  impaired:  (202)  275- 
1721). 
SUPPl-EMENTARY  INFORMATION: 

Applicants'  '  master  tariffs  provide 
selective  increases  for  commodity  rates 
published  in  basic  tariffs  of  rate  bureaus 
and  individual  rail  carriers.  Under  the 
Special  Tariff  Authorities  noted  above, 
applicants  have  received  permission, 
pursuant  to  49  U.S.C.  10762(d)(2).  to 
delay  incorporating  the  increases 
contained  in  various  master  tariffs  info 
the  basic  tariffs. ^  Applicants  again  seek 
an  extension  to  September  30. 1991.  of 
the  current  expiration  date  of  September 
30.  1988.  for  these  master  tariffs  because 
assertedly  they  will  be  unable  to 
complete  the  process  of  updating  the 
basic  rates  by  September  30, 1988. 

The  selective  increases  in  these 
master  tariffs  are  initiated  by  individual 
carriers  for  their  single-Une  rates  and  for 
joint-line  rates  with  concurring  carriers. 

'  Trans-Continental  Freight  Bureau.  Southwestern 
Freight  Bureau.  Rail  Publication  Services  (Southern 
Freight  Association  and  Traffic  Executive 
Association— Eastern  Railroads.  Agents).  Western 
Trunk  Line  Committee.  North  Pacific  Coast  Freight 
Bureau,  and  Pacific  SouthcoasI  Freight  Bureau. 
Agents 
»  49  use  10762(d)(2)  stales  in  relevant  part: 
|T|he  Commrssion  shall  require  thai  all  rates  of 
rail  earners  and  rail  rate-making  associations  be 
incorporated  in  their  individual  tariffs  by  the  end  of 
the  2nd  year  after  initial  publication  of  the  rate,  or 
by  the  end  of  the  2nd  year  after  a  change  in  a  rate 
becomes  effective,  whichever  is  later  The 
Commission  may  extend  those  penods  if  cause 
exists,  but  if  it  does  it  must  send  a  notice  of  the 
extension  and  a  statement  of  the  reasons  for  the 
extension  to  Congress  A  rate  not  incorporated  in  an 
individual  tariff  as  required  by  the  Commission  is 
void. 
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The  specific  increases  for  a  given 
cDmmodity  can  vary  considerably. 
(Impending  upon  the  earner,  points,  and 
roules  involved.  The  applicants  have 
encountered  problems  incorporating  the 
selective  increases  into  group  and  scale 
rates.  Under  these  rates,  a  single  rate 
may  apply  from  and  to  many  points, 
often  via  hundreds  of  routes.  Group  and 
scale  rates  are  a  legacy  of  the  collective 
ratemaking  era.  In  the  prevailing 
ratemaking  environment,  rates  of  this 
kind  with  broad,  uniform  applicability 
have  become  obsolete  and  are 
inherently  incum.patible  with 
individually  established  selective 
increases.  As  a  result,  the  applicants 
have  found  it  virtually  impossible  to 
update  group  and  scale  rates  in  an 
efficient  manner. 

In  response  to  difficulties  encountered 
in  incorporating  the  selective  increases 
into  group  and  scale  rates,  applicants 
implemented  a  major  updating  and 
restructuring  program  in  1985.  The 
program  eventually  will  eliminate  all 
collectively  set  group  and  scale  rates, 
replacing  them  with  a  simplified  rate 
publication  format  consisting  of  point- 
to-point  rates.  This  system  will  be 
adaptable  to  electronic  rate  retrieval 
programs  and  other  technological 
advances. 

The  current  tariff  restructuring 
program,  borne  entirely  by  the  railroads, 
involves  conversion  of  all  "active"  group 
and  scale  rates  and  routes  to  a  poinf-to- 
point  direct  connector  rate  format  and 
republication  in  self-contained 
individual  rate  items.  Concurrently  with 
conversion  to  the  new  format,  the  rates 
are  being  updated  to  reflect  selective 
increases.  However,  applicants'  program 
is  encumbered  by  the  fact  that,  before 
they  can  treat  the  rates  as  obsolete  and 
subject  to  cancellation,  they  must 
engage  in  the  exhaustive  and  time- 
consuming  task  of  identifying  the 
universe  of  active  rates,  i.e..  those 
actually  involved  in  the  movement  of 
traffic.  For  example,  one  of  the  bureaus' 
difficulties  is  that  they  must  await 
notification  from  individual  carriers 
who,  in  turn,  must  review  their 
operations  and  identify  the  "active" 
rates. 

We  endorse  applicants'  tariff 
simplification  goal  as  one  that  promotes 
the  interests  of  the  entire  transportation 
community.  However,  we  are  not 
persuaded  that,  as  the  program  is 
presently  structured,  the  process  will  be 
completed  even  by  the  requested 
extended  date.  Under  49  U.S.C. 
10762(d)(2).  Congress  intended  that  the 
Commission  oversee  the  timely 
incorporation  of  the  increases  into  the 
basic  rates.  Accordingly,  we  are 


proposing  an  alternative  approach  for 
incorporating  the  master  tariff  increases 
that  we  believe  will  refine,  simplify,  and 
expedite  applicants'  restructuring  and 
updating  goals.  Our  intent  here  is  to 
assist  the  bureaus  in  expediting  the 
process  with  the  resulting  benefits  to 
shippers  and  carriers. 

In  contrast  to  applicants'  approach, 
our  recommended  program  entails  a 
cooperative  effort  by  the  railroads, 
shippers,  and  the  Commission  to 
accelerate  the  combined  restructuring 
and  updating  agenda.  Under  this 
approach,  it  would  be  incumbent  upon 
shippers  to  inform  the  railroads  of  active 
rates  and.  upon  this  advice,  only  those 
rates  actually  moving  traffic  would  be 
converted. 

To  allow  prompt  identification  of  such 
rates,  applicants'  tariff  publishing 
officers  would  issue  complete  lists  of  all 
tariff  provisions  containing  group  or 
scale  rates  as  proposed  for  cancellation. 
The  lists  would  be  compiled  and 
announced  within  30  days  of  our 
issuance  of  a  final  decision  in  response 
to  the  comments  received  in  this 
proceeding.  They  would  be  furnished  to 
the  Commission  and  all  tariff 
subscribers,  and.  in  addition,  would  be 
given  as  broad  a  public  dissemination  as 
possible.  Publication  of  the  list  in  the 
Federal  Register  may  be  possible, 
although  alternative  means  of 
publication  may  be  suggested  in 
comments.  Shippers  would  then  have  a 
period  of  90  days  to  advise  the  origin 
carriers  and  the  tariff  publishing  officers 
of  the  group  and  scale  rates  that  they 
actually  are  using  to  move  traffic.  In 
order  to  permit  expeditious  conversion 
of  the  group  and  scale  rates,  this  advice 
would  have  to  be  point-to-point,  route 
specific. 

With  such  information,  the  applicants 
would  be  able  to  determine  the  full 
extent  of  the  conversion  updating  task 
remaining.  The  applicants  would  be 
required  to  notify  the  Commission  on  or 
before  June  30. 1988  of  the  status  of  the 
conversion  process.  If  the  Commission 
determines  on  the  basis  of  such 
information  that  the  republication  task 
cannot  be  completed  by  September  30, 
1988,  we  would  establish  a  new  time 
frame  for  completion  of  the  project  and 
grant  a  corresponding  extension  of  the 
master  tariffs. 

Under  the  proposed  program,  there 
are  likely  to  be  oversights  where  active 
group  or  scale  rates  are  not  directed  to 
the  attention  of  the  carriers  within  the 
established  time  frames.  In  such 
instances,  the  railroads  would  be 
expected  to  use  the  short  notice 
provisions  of  49  CFR  1312,4(e)(l)(i)(E)  to 
reinstate  any  rates  that  may  be  canceled 


inadvertently.  If  a  shipment  moves  after 
a  group  or  scale  rate  has  been  canceled, 
the  participating  carriers  would  be 
expected  to  apply  promptly  to  the 
Commission  on  the  special  docket  for 
authority  to  award  reparations  on  the 
basis  of  the  rate  that  would  have 
applied  had  there  been  no  cancellation. 
The  carriers  would  be  required  to  take 
such  action  only  on  shipments  that 
move  within  1  year  of  the  cancellation 
or  some  other  reasonable  period  that  the 
parties  might  suggest  and  justify  in  their 
comments. 

Because  we  are  proposing  a 
considerably  shorter  schedule  for  this 
process,  and  one  that  requires  active 
participation  by  shippers,  we 
specifically  invite  the  comments  of 
interested  persons  on  this  proposed 
approach  to  master  tariff  restructuring 
and  updating.  In  addition,  we  encourage 
commenting  parties  to  suggest 
alternative  approaches  and  program 
features  that  similarly  might  expedite 
the  necessary  tariff  republishing. 

We  will  hold  applicants'  joint 
extension  request  in  abeyance  pending 
our  evaluation  of  the  comments  received 
to  the  extent  it  seeks  an  extension  for 
Master  Tariffs  ICC  TCFB  9500-B  and 
ICC  TEA  9000-D. 

Finally,  the  joint  application  offers  no 
justification  for  an  extension  of  the 
current  expiration  date  in  connection 
with  other  rates.  Therefore,  we  do  not 
intend  to  extend  the  September  30, 1988 
expiration  date  for  any  other  tariffs 
unless  applicants  present  reasons  for 
such  an  extension. 

Environmental  and  Energy 
Considerations 

Implementation  of  the  proposed  tariff 
restructuring  approach  will  not  affect 
significantly  the  quality  of  the  human 
environment  or  conservation  of  energy 
resources. 

Regulatory  Flexibility  Analysis 

We  preliminarily  certify  that  this 
proposed  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
recommended  alternative  approach  to 
master  tariff  updating  and  restructuring 
will  allow  for  tariff  simplification  on  an 
expedited  agenda  and  ultimately  will 
render  master  tariffs  more  simplified, 
useful,  and  readily  accessible  to 
shippers,  as  well  as  carriers  To  the 
extent  that  this  proposal  will  have  any 
effect  on  the  economic  interests  of  small 
transportation  consumers  or  providers, 
the  impact  is  expected  to  be  positive. 
However,  we  encourage  parties  to 
comment  specifically  on  this  matter. 

Authority:  49  U.S.C.  10321  and  10762. 


UM  I 
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Derided:  August  19.  1987. 

By  the  Commission.  Chairman  Gradison, 
Vice  Chairman  l^mboley.  Commissioners 
Sierretl,  Andre,  and  Simmons. 
Noreta  R.  McGee, 
Secretary. 

[FR  Doc.  87-19783  Filed  8-27-87:  8:45  am] 
BILLING  CODC  7035-01-11 


Decided:  August  19.  1987. 

By  the  Commission.  Chairman  Gradison. 
Vice  Chairman  Lamboley,  Commissioners 
Sierrett.  Andre,  and  Simmons. 
Noreta  R.  McGee. 
St'L  retary. 
|FR  Doc.  87-19785  Filed  8-27-87;  8:45  am) 

B1UJNG  C00€  7035-01-W 


[Ex  Parte  No.  290  (Sut>-Nos.  2  and  5)1 

Railroad  Cost  Recovery  Procedures; 
Quarterly  Rail  Cost  Adjustment  Factor; 
Creation  of  New  Docket  and  Updated 
Service  Tests 

agency:  Interstate  Commerce 

Commission. 

action:  Notice  to  create  a  new  docket 

and  two  updated  service  lists. 

summary:  The  Commission  is  creating  a 
new  docket  and  two  new  service  lists 
for  the  future;  Ex  Parte  No.  290  (Sub-No. 
5)  for  all  parties  interested  in  receiving 
the  decision  setting  the  quarterly  rail 
cost  adjustment  factor  (RCAF):  and  Ex 
Parte  No.  290  (Sub-No.  2)  for  parties 
interested  in  receiving  pleadmgs  in  all 
other  matters.  A  request  to  be  included 
in  either  (or  both)  service  lists  must  be 
filed  with  the  Commission.  In  the  future, 
all  pleadings  and  statements  submitted 
in  Ex  Parte  No.  290  (Sub-Nos.  2  and  5). 
other  than  the  Association  of  American 
Railroads'  quarterly  submission  of  its 
railroad  cost  index,  must  be  served  on 
all  parties  indicating  a  desire  to  be  on 
these  service  lists. 

DATES:  This  decision  is  effective  on 
August  27.  1987.  A  request  to  be 
included  on  either  service  list  (or  both) 
must  be  filed  by  September  28. 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  275-7245 

or 

William  T.  Bono,  (202)  275-7354. 

(TDD  for  hearing  impaired:  (202)  275- 
1721). 
SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems.  Inc..  Room  2229.  Interstate 
Commerce  Commission  Building. 
Washington,  DC  20423.  or  call  (202)  289- 
4357,  or  assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  275-1721.  or  by  pickup 
from  TSI  in  Room  2229  at  Commission 
headquarters. 

This  action  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  energy  conservation. 


(Finance  Docket  No.  31092) 

Railroad  Acquisition  Operation; 
Norfolk  and  Western  Railroad  Co.  and 
Wabash  Railroad  Co.;  City  of 
Columbia,  MO 

The  City  of  Columbia.  MO.  has  filed  a 
notice  of  exemption  to  acquire  and 
operate  certain  properties  owned  by  the 
Wabash  Railroad  Company  and 
operated  under  lease  by  the  Norfolk  and 
Western  Railway  Company  (collectively 
referred  to  as  Railway).  The  properties 
consist  of:  The  line  of  railroad  between 
milepost  124.38  at  or  near  Centralia. 
MO.  and  milepost  145.78,  at  or  near 
Columbia.  MO  (a  distance  of 
approximately  21.40  miles),  and 
incidental  trackage  rights  over  Railway. 
Any  comments  must  be  filed  with  the 
Commission  and  served  on  Mr.  Henry  C. 
Stoltz.  Assistant  City  Counselor.  P.O. 
Box  N,  Columbia.  MO  65205,  telephone 
(314)  8~4-7223. 

The  notice  is  filed  under  49  CFR 
1130.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

Decided;  August  10, 1987. 

By  the  Commission,  Jane  F.  Mackall, 
Director.  Office  of  Proceedings. 
Noreta  R.  McGee. 
Secretary. 

[FR  Doc.  87-19786  Filed  8-27-87;  8:45  am) 
BILLING  CODE  7035-0  i-M 


DEPARTMENT  OF  JUSTICE 

Information  Collection(s)  Under 
Review 


August  25. 1987. 

The  Office  of  Management  and  Budget 
(0MB)  has  been  sent  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories. 
Each  entry  contains  the  following 


information;  (1)  The  name  and  telephone 
number  of  the  Department's  Clearance 
Officer  from  whom  a  copy  of  the  form 
and/or  supporting  documentation  is 
available:  (2)  the  office,  board  or 
division  of  the  Department  of  Justice 
issuing  the  form  or  administering  the 
collection:  (3)  the  title  of  the  form/ 
collection:  (4)  the  agency  form  number, 
if  any;  (5)  how  often  the  report  must  be 
filled  out  or  the  information  is  to  be 
collected:  (6)  who  will  be  asked  or 
required  to  respond,  as  well  as  a  brief 
abstract;  (7)  an  estimate  of  the  total 
number  of  respondents:  (8)  an  estimate 
of  the  total  public  burden  hours 
associated  with  the  collection:  (9)  an 
indication  of  whether  Section  3504(h)  of 
Pub.  L.  96-511  applies;  and.  (10)  the 
name  and  telephone  number  of  the 
person  or  office  responsible  for  the  0MB 
review.  Comments  and/or  questions 
regarding  the  item(s)  contained  in  this 
notice  should  be  directed  to  the  OMB 
reviewer  listed  at  the  end  of  each  entry 
AND  to  the  Department's  Clearance 
Officer.  If  you  anticipate  commenting  on 
a  form/collection,  but  find  that  time  to 
prepare  such  comments  will  prevent  you 
from  prompt  submission,  you  should  so 
advise  the  OMB  reviewer  AND  the 
Department's  Clearance  Officer  of  your 
intent  as  early  as  possible. 

The  Department  of  Justice  Clearance 
Officer  is:  LARRY  E.  MIESSE  and  can  be 
reached  on  (202)  633^312. 

New  Collection 

(1)  Larry  E.  Miesse,  (202)  633^312 

(2)  Immigration  and  Naturalization 
Service.  Department  of  Justice 

(3)  I-94T  Arrival  and  Departure  Record 

(4)  I-94T 

(5)  On  occasion 

(6)  Individuals  or  households.  The  1-94 
Arrival  and  Departure  form  has  been 
modified  with  the  I-94T  to  facilitate 
the  efficient  implementation  and 
operation  of  the  new  TWOV  (Transit 
Without  Visa)  procedure.  The 
modified  form  incorporates  the  data 
gathering  information  presently 
gathered  via  wet  stamp 

(7)  280.000  annual  responses 

(8)  18,480  estimated  total  public  burden 
hours  (40  hours  per  response) 

(9)  Not  applicable  under  3504(h) 

(10)  Robert  Fishman.  (202)  395-7340. 
Larry  E.  Miesse. 
Clearance  Officer. 
(FR  Doc.  87-19844  Filed  8-27-87;  8:45  am] 

BILLING  CODE  4410-10-M 
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Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Application 

Pursuant  to  §  1301.43(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  July  2,  1987, 
Applied  Science  Laboratories,  Division 
of  Alltech  Associates.  Inc.,  2701 
Caroiean  Industrial  Drive,  P.O.  Box  440, 
State  College.  Pennsylvania  16801,  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Drug 


Lvsergic  acid  dielhylamide  (7315)  

D  lyseigic  acK)  melhylpfopylatrnde  (7328) 

Telrahydrocannabtnote  (7370) 

Mescalme  HCL  (73fl7)    

3.  4  Melhylenenedioxyamchetaine  HCL  (7402) 

3.      4      Methyienedtorymethanipnetamin^      HCL 

(7406) 

Psilocybin  (7437) 

Psilocyn  (7438) 

Cyclohexaire  (PCE)  HCL  (7456) 

1  phenylcycloheiylpyfTOlidine  HCL  (7461) 

Thiophene  Analog  ot  PCP  (HCL  salt)  (7469) 

D'hyd'omcxpftine  (9145) „ 

PlencychdKie  HCL  (7472) 

1  phenylcyclohexylaine  (7460)      

1  pipendinocyciofiexanecarbOfHInte  (PCQ  (8603) 

Codeine-6-glucinonide  (9069) „ 

Acetylcodeine  (9105)     „. 

Ncxcodeine  HCL  (9115) ™ _ _ _ „ 

Dihydrocodeine  (9120)  „ 

Benzoyiecgonme  (9187)    _.., 

Ecqonine  melhyi  esler  (9185)  .._..„ „_ _ 

Ecgonine  HCL  (9189)  

Methadone  HCL  (9251)  „ „ 

Normo<phine  HCL  (9360) „ 


Schect- 
ule 


Manufacturing  quotas  will  range  from 
less  than  1(X)  grams  of  each  compound 
per  year  with  the  majority  of 
manufacturing  under  10  grams  per  year. 
These  materials  are  produced  solely  to 
be  used  in  the  standardization  of  test 
procedures  with  analytical  instruments. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1,301  54  and  in  the  form  prescribed 
iiy  21  CFR  1316.47. 

Any  such  coinments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator. 
Drug  Enforcement  Administration, 
United  States  Department  of  Justice. 
1405  I  Street  NVV..  Washington.  DC 
20537.  Attention;  DEA  Federal  Register 
Representative  (Room  1112),  and  must 
be  filed  no  later  than  September  28. 
1987. 


Gene  R.  HaisKp, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administratis. 

Dated:  August  24,  1987. 
[PR  Doc.  87-19776  Filed  8-27-«7;  8:45  am] 

BILLING  COC}C  4410-09-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-19,53«1 

Dismissal  of  Application  for 
Reconsideration;  A.P.  Green 
Refractories,  Philadelphia,  PA 

Pursuant  to  29  CFR  90.18  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
A.P.  Green  Refractories,  Philadelphia, 
Pennsylvania.  The  review  indicated  that 
the  application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 
TA-W-19,538;  A.P.  Green  Refractories. 

Philadelphia.  Pennsylvania  (August 

19. 1987). 

Signed  at  Washington.  DC.  this  19th  day  of 

August  1987. 

Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  87-1S808  Filed  8-27-87;  8:45  am) 

BILLING  COD£  4510- 30-M 


(TA-W- 18.7391 

Determinations  on  Reconsideration; 
AT&T  Technologies,  Inc.,  AT&T 
Technology  Systems.  Reading,  PA 

On  May  8,  1987,  the  Department 
issued  an  Affirmative  Determination 
Regarding  Application  for 
Reconsideration  for  workers  and  former 
workers  of  AT&T  Technologies,  Inc., 
AT&T  Technology  Systems,  Reading, 
Pennsylvania.  The  affirmed  notice 
regarding  application  for 
reconsideration  was  published  in  the 
Federal  Register  on  May  15, 1987  (52  FR 
18465). 

Counsel  for  the  International 
Brotherhood  of  Electrical  Workers. 
Local  1898,  claims  that  the  Department 
(1)  did  not  investigate  the  Regional  Bell 
Operating  Companies  and  (2)  did  not 
consider  increased  imports  of  telephone 
sets  entering  the  U.S.  market.  Counsel 
does  not  agree  with  the  Department's 


negative  findings  concerning  the 
outsourcing  of  component  production 
to  offshore  facilities  in  1986.  Counsel 
claims  that  the  company  in  numerous 
instances  used  components  from  its 
offshore  plants. 

Workers  at  the  Reading  plant  of 
AT&T  Technology  Systems  produce 
components  for  telecommunication 
systems  and  equipment  including 
integrated  circuits,  custom  logic  devices, 
microprocessors,  thin  film  devices, 
metal  oxide  semiconductors,  LED  and 
optoelectronic  devices,  plasma  display 
products  and  linear  integrated  circuits. 
All  of  these  components  are  integrated 
into  the  production  of 
telecommunication  systems  and 
equipment  at  other  plants  of  AT&T 
Technologies,  Inc. 

Intergration  of  production  between 
the  Reading  plant  and  other  plants  of 
AT&T  Technologies  would  permit 
workers  at  the  Reading  plant  to  be 
certified  for  trade  adjustment  assistance 
only  if  there  is  a  reduced  demand  for 
components  originating  at  the  facilities 
producing  the  finished  article 
(telecommunication  systems)  whose 
workers  meet  the  statutory  criteria  for 
certification.  This  condition  has  not 
been  met.  None  of  AT&T  Technologies' 
facilities  which  manufacture 
telecommunication  systems  are 
currently  certified  as  eligible  to  apply 
for  adjustment  assistance  benefits. 

Findings  on  reconsideration,  show 
workers  in  the  U.D  and  Optoelectronic 
Devices  DeparLiient  at  the  Reading, 
Pennsylvania  plant  met  all  of  the  group 
criteria  of  section  222  of  the  Trade  Act. 
A  substantial  amount  of  IJ^D  and 
optoelectronic  device  production  was 
outsourced  in  1986  to  foreign  facilities 
and  returned  to  AT&T.  Substantial 
worker  separations  occurred  in  the  LED 
and  Optoelectronic  Devices  Department 
in  1986.  Other  findings  on 
reconsideration  show  that  none  of  the 
plasma  display  production  and  only  an 
insignificant  amount  of  linear  integrated 
circuit  production  from  the  Reading 
plant  were  outsourced  to  foreign 
facilities  during  the  period  applicable  to 
the  petition.  Company  imports  of  other 
telecommunication  components 
produced  at  the  Reading  plant  are 
negligible. 

A  review  of  the  investigative  files 
shows  that  workers  at  the  Reading  plant 
who  produced  components  and 
assemblies  for  telephone  systems  and 
apparatus  were  certified  eligible  to 
apply  for  adjustment  assistance  from 
January  1.  1985  through  May  1,  1986 
under  certification  TA-VV-16,548,  as 
amended.  Reading's  telephone 
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component  production  was  integrated 
into  the  production  of  telephone  sets  at 
the  Shreveport.  Louisiana  plant  of  AT&T 
Information  Systems  whose  workers 
were  certified  for  trade  adjustment 
assistance  (TA-W'-16,313).  Beginning  in 
the  third  quarter  of  1985.  the  Shreveport 
plant  started  a  phaseout  of  production  of 
residential  telephone  equipment.  By  the 
end  of  1985  all  of  Shreveport's 
residential  telephone  production  was 
transferred  to  the  Orient.  Likewise,  all 
telephone  component  production  at 
Reading  ceased  in  1985. 

Counsels  claim  concerning  increased 
imports  of  telephone  sets  is  not  germane 
to  the  subject  petition  since  workers  at 
Reading  produce  only  components  for 
telecommunication  systems  and 
equipment  and  all  workers  at  Reading 
producing  telephone  components  were 
certified  earlier  under  TA-W-16,548.  as 
amended. 

Counsel's  claim  concerning  the 
Department's  failure  to  investigate  the 
Regional  Bell  Operating  Companies 
would  no;  be  applicable  for  workers 
producing  components  for 
telecomm.unication  systems  and 
equipment,  "When  there  are  no  increased 
imports  of  like  or  directly  competitive 
components,  certification  of  workers 
producing  components  has  been  a 
derivative  of  certification  of  workers 
producing  articles  incorporating  the 
components  produced  by  a  corporation 
also  producing  the  import  impacted 
article.  Under  such  conditions,  the 
Department  has.  where  it  has  been 
legally  possible,  expanded 
investigations  to  cover  workers  in 
facilities  producing  components.  The 
Department's  practice  has  not  been  to 
follow  the  reverse  practice.  Further,  the 
Department  did  conduct  a  customer 
survey  of  the  Regional  Bell  Operating 
Companies  for  telecommunication 
transmission  equipment  in  connection 
with  other  investigations  (AT&T 
Network  S\stems.  Winston-Salem, 
North  Carolina.  TA-W-16,508  and 
AT&T  Technology  Systems,  Radford, 
Virginia  TA-'W-16.509)  and  found 
virtually  all  of  the  companies  surveyed 
do  not  import  telecommunication 
transmission  equipment.  The  one 
customer  who  imported 
telecommunication  transmission 
equipment  had  insignificant  imports 
compared  to  its  total  sales. 

Conclusion. 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration,  it  is 
concluded  that  increased  imports  of  LED 
and  optoelectronic  devices  produced  at 
the  Reading.  Pennsylvania  plant  of 
AT&T  Technology  Systems  contributed 
importantly  to  the  decline  in  production 


and  to  the  total  or  partial  separation  of 
workers  and  former  workers  in  the  LED 
and  Optoelectronic  Devices  Department 
of  the  Reading.  Pennsylvania  plant  of 
.■\T&T  Technology  Systems,  In 
accordance  with  the  provisions  of  the 
Trade  Act  of  1974, 1  make  the  following 
revised  determination: 

All  workers  of  the  LED  and  Optoelectronic 
Devices  Department  of  the  Reading, 
Pennsylvania  plant  of  AT&T  Technology 
Systems,  AT&T  Technologies.  Inc..  who 
became  totally  or  partially  separated  from 
employment  on  or  after  May  1. 1986  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

I  further  determine  that  all  other 
workers  at  the  Reading.  Pennsylvania 
plant  of  AT&T  Technology  Systems. 
AT&T  Technologies,  Inc.,  are  denied 
eligibility  to  apply  for  adjustment 
assistance  under  section  223  of  the 
Trade  Act  of  1974. 

Signed  at  Washington.  DC,  this  17th  day  of 
August  1987 
Harold  A,  Bratt, 

Deputy  Director.  Office  of  Program 
Management.  UIS. 

|FR  Doc.  87-19809  Filed  8-27-87:  8:45  am] 
BILLING  CODE  4510-30-M 


ITA-W-19,  617etal.l 

Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance;  CNG 
Producing  Co.  et  aL 

In  the  matter  of  CNG  Producing  Co.. 
New  Orleans,  Louisiana  and  all  other 
locations  of  the  CNG  Producing 
Company  in  the  following  states, 
Louisiana  TA-'W-19,617A,  Oklahoma 
TA-W-19.617B.  Texas  TA-W-19.617C. 
•Wyoming  T.'\-W-19.617D.  Colorado 
TA-W-19,617E.  Nevada  TA-W-19,617F, 
Utah  TA-W-19,617G,  New  .Mexico  TA- 
W-19,617H,  Arkansas  TA-W-19,617I, 
Montana  TA-W-19,617J,  and  Kansas 
TA-W-19,617K. 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974,  the  Department  of 
Labor  issued  a  Certification  of  Eligibility 
to  Apply  for  Worker  Adjustment 
Assistance  on  [une  5, 1987  applicable  to 
all  workers  of  the  CNG  Producing 
Company.  New  Orleans,  Louisiana. 

The  company  furnished  new 
information  to  the  Department  which 
showed  additional  States  where  worker 
separations  occurred  in  1986. 
Accordingly,  the  certification  is 
amended  to  include  the  following  states: 
Louisiana,  Oklahoma,  Texas,  Wyoming, 
Colorado,  Nevada,  Utah.  New  Mexico, 
Arkansas.  Montana  and  Kansas, 

The  intent  of  the  certification  is  to 
cover  all  workers  of  CNG  Producing 


Company  headquartered  in  New 
Orleans,  Louisiana  who  were  affected 
b\  increased  imports  of  crude  oil.  The 
amended  notice  applicable  to  TA-W- 
19.617  is  hereby  issued  as  follow's: 

All  workers  of  CNG  Producing  Company, 
New  Orleans.  Louisiana  and  all  other 
workers  of  the  CNG  F*roducing  Company 
operating  in  the  states  of  Louisiana. 
Oklahoma.  Texas.  Wyoming,  Colorado. 
Nevada.  Utah,  New  Mexico.  Arkansas. 
Montana  and  Kansas  who  became  totally  or 
partially  separated  from  employment  on  or 
after  April  22. 1986  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

Signed  at  Washington.  DC.  this  17th  day  of 
.August,  1987. 

Robert  O.  Deslongchamps, 
Director.  Office  of  Legislation  and  Actuarial 
Services.  UIS. 
[FR  Doc.  87-19810  Filed  8-27-87:  8:45  am) 

BILLING  CODE  4S10-30-M 


[TA-W-19.5221 

Dismissal  of  Application  for 
Reconsideration:  General  Electric  Co.. 
Consumer  Electronics  Business 
Operations,  Portsmouth.  VA 

Pursuant  to  29  CFR  90.18  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
General  Electric  Company.  Consumer 
Electronics  Business  Operations, 
Portsmouth,  'Virginia.  The  review 
indicated  that  the  application  contained 
no  new  substantial  information  which 
would  bear  importantly  on  the 
Department's  determination.  Therefore, 
dismissal  of  the  application  was  issued. 
TA-W-19,522:  General  Electric 

Company,  Consumer  Electronics 

Business  Operations,  Portsmouth. 

Virginia  (August  4, 1987). 

Signed  at  Washington,  DC.  this  19lh  day  of 
August  1987. 
Marvin  M.  Fooks. 

Director  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  87-19811  Filed  &-27-87:  8:45  am) 

BILLING  CODE  4S10-30-M 


Mine  Safety  and  Health  Administration 
[Docket  No,  M-67-186-C1 

Petition  for  Modification  of  Application 
of  Mandatory  Safety  Standard.  AMAX 
Coal  Co. 

AMAX  Coal  Company.  251  North 
Illinois  Street,  P.O.  Box  967, 
Indianapolis,  Indiana  46206-0967  has 
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filed  a  petition  to  modify  the  application 
of  30  CFR  75.503  (permissible  electric 
face  equipment:  maintenance)  to  its 
Harcu  Mine  (I.D.  No.  11-02484)  located 
in  Saline  County.  Illinois.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  portable  trailing  cables 
on  shuttle  cars  not  exceed  500  feet  in 
length. 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  700  feet  of  No.  6  3/C  G- 
GC  portable  trailing  cables  on  shuttle 
cars.  In  support  of  this  request, 
petitioner  states  that — 

(a)  The  proposed  addition  of  200  feet 
of  cable  on  shuttle  cars  will  reduce  the 
number  of  power  moves  thereby 
decreasing  the  potential  for  injury  to 
miners  due  to  strains  caused  by  lifting 
and  pulling: 

(b)  The  cable  impedance  in  the  case  of 
AC  current  increases  with  the  length  of 
the  cable.  If  too  much  resistance  is 
introduced  into  the  system  under  short 
circuit  conditions,  the  impedance  may 
be  so  great  that  the  amount  of  current 
flow  would  not  be  sufficient  tc  trip  the 
circuit  breaker  for  the  cable.  The  result 
would  be  a  heat  buildup  on  the  cable 
which  could  result  in  an  electrical  fire 
hazard:  and 

(c)  Electrical  calcuiations  establish 
that  the  current  flow  at  the  circuit 
breaker  under  worse  case  conditions 
would  provide  an  adequate  amount  of 
current  flow  sufficient  to  tnp  the  circuit 
breaker  on  the  shuttle  car  machine. 

3.  For  these  reasons,  petitioner 
requests  a  modifir^tinr  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments,  these 
comments  must  be  filed  with  the  Office 
of  Standards,  Resuiations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
September  28.  1987.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

DHtp-  .August  Z\.  1987. 
Patricia  W.  Silvey, 

Acting  Associate  Assistant  Secretary  for 

Mine  So  t'ety  and  Health. 

|FR  Doc.  87-19612  Filed  8-27-87;  8:45  am| 

BrLLING  COOe  4S10-U-M 


EmpJoyment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secirtary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3. 1931,  as 
amended  (46  Stat,  1494,  as  amended,  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  procedure 
thereon  prior  to  the  issuance  of  these 
determinations  as  prescribed  in  5  U.S.C. 
553  and  not  providing  for  delay  in  the 
effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Re^ster.  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 


CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
government  agency  having  an  interest  in 
the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations.  200  Constitution 
Avenue,  NW..  Room  S-3504, 
Washington,  DC  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume,  State  and  page 
number(s).  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 

Alabama: 

AL87-3  (Jan  2,  1987) p.  6. 

New  Jersey: 

NJ87-3  (Jan  2,  1987) p.  637. 

West  Virginia: 

WV87-3  {Jan.  2,  1987) pp.  1223- 

1224. 
Volume  II 


1987) p.  12. 


Arkansas: 

AR87-4  (Jan.  2, 
Illinois: 

IL87-1  (Jan.  2. 1 


IL87-2 
IL87-3 
IL87-4 
IL87-5 
1187-6 
IL87-7 
1L87-8 
IL87-9 
IL87-1 
IL87-1 


987). 


(Jan  2,  1 
(Jan.  2,  1 
(Jan  2,  1 
(Jan  2.  1 
(Jan  2,  1 
(Jan.  2,  1 
(Jan.  2,  1 
(Jan.  2.  1 

1  (Jan.  2, 

2  (Jan.  2, 


987).... 
987).... 
987).... 
987).... 
987).... 
987).... 
987).... 
987).... 
1987). 
1987). 


pp.  68-71,  pp. 

74-75,  77. 

pp  79-94. 
pp.  96-102. 

.  114-115, 
120-121. 

.  126-127. 

.  132-133. 

. 136-138 

.  142-146. 

.  148-149. 

.  158-159. 
164-166, 


PP 
pp 
PP 
pp 
PP 
PP 
PP 
PP 
PP 
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IL87-13  (Jan.  2.  1987) pp.  176-178. 

IL87-14  (Jan,  2,  1987) pp.  186-188 

IL87-15  (Jan.  2.  1987)  pp   196-198 

IL87-16(Jan.  2,  1987) pp  206-209. 

1L87-17  (Jan.  2.  1987) pp.  216-222. 

Indiana: 

IN87-1  (Jan.  2,  1987) pp.  236-240. 

Kansas: 

KS87-9  (Jan  2,  1987) p  364. 

Oklahoma: 

OK87-19  (Jan.  2,  1987) p.  9121. 

Volume  III 

Montana: 

MT87-1  (Jan.  2,  1987) p.  168,  pp 

179-180, 

MT87-2  (Jan.  2,  1987) pp   198-199 

Utah: 

UT87-1  (Jan.  2,  1987) pp.  306-314. 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  Country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202)  783- 
3238, 

When  ordering  subscription(sl,  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  At  Washington,  DC  this  21st  day  of 

August  1987. 

Alan  L.  Moss, 

Director.  Division  of  Wage  Determinations. 

[FR  Doc  87-19600  Filed  8-27-87;  8:45  am] 

BILLING  CODE  4510-27-M 

Mine  Safety  and  Health  Administration 

[Docket  No.  M-87-30-M] 

Petition  for  Modification  of  Application 
of  Mandatory  Safety  Standard; 
Andesite  Rock  Co. 

Andesite  Rock  Company,  3955 
Youngfield  Svc.  Road,  Golden,  Colorado 
80401  has  filed  a  petition  to  modify  the 
application  of  30  CFR  56.3130  (wail, 
bank,  and  slope  stability)  to  its  Lyons 
Quarry  (LD.  No.  05-01437)  located  in 


Boulder  County,  Colorado.  The  petition 

is  filed  under  section  101(cl  of  the 
Federal  Mine  Safetv  and  Health  Act  of 
1977, 

A  summary  of  the  petitioner  s 
statements  follows:  1,  The  petition 
concerns  the  requirement  that  mining 
methods  be  used  that  will  maintain  wall, 
bank,  and  slope  stability  in  places 
where  persons  work  or  travel  in 
performing  their  assigned  tasks,  when 
benching  is  necessary,  the  width  and 
height  shall  be  based  on  the  type  of 
equipment  used  for  cleaning  of  benches 
or  for  scaling  of  walls,  banks,  and 
slopes. 

2.  Petitioner  states  that  the  physical 
layout  of  the  quarry  is  such  that 
benching  is  prohibitive  in  terms  of 
production. 

3.  As  an  alternate  method,  petitioner 
proposes  to  install  a  high-density 
polyethylene  fence  in  a  100-foot  wide 
"curtain"  on  that  area  of  the  pit  wall 
where  miners  are  working.  In  support  of 
this  request,  petitioner  states  that — 

(a)  The  curtain  would  effectively  trap 
any  loose  material  from  the  face  of  from 
above  the  wall  crest,  preventing  injury 
to  miners  working  on  the  bench  below; 
and 

(b)  The  curtain  can  be  moved  along 
the  pit  wall  as  work  below  progresses. 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  m  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203,  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
Spetember  28, 1987.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 
Patricia  W,  Silvey, 

Actmg  Associate  Assistant  Secretary  for 
Mine  Safety  and  Health. 

Date:  August  21, 1987, 
[FR  Doc.  87-19813  Filed  8-27-87;  8:45  am] 

BILLING  CODE  4S10-43-W 


[Docket  No.  M-87-27-M] 

Petition  for  Modification  of  Application 
of  Mandatory  Safety  Standard;  General 
Chemical  Corp. 

General  Chemical  Corporation,  Green 
River  Soda  Ash  Operations,  P.O.  Box 
551,  Green  River.  Wyoming  82935-0551 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  57.21C)65(c) 
(examination  for  hazardous  conditions 


and  testing  for  methane)  to  its  General 
Chemical  Mine  (I.D.  No,  48-00155) 
located  in  Sweetwater  County, 
Wyom.ing.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows:  1,  The  petition 
concerns  the  requirement  that  the  mine 
be  examined  weekly  by  a  qualified 
person  for  hazardous  conditions,  for 
compliance  with  health  and  safety 
standards,  and  to  test  for  methane  and 
carbon  monoxide. 

2,  As  an  alternative  method,  petitioner 
proposes  to  establish  seal  check  points 
at  every  split  of  air  that  sweeps  sealed 
areas  of  the  mine, 

3.  In  support  of  this  request,  petitioner 
states  that— (a)  There  are  250  seals  and 
they  are  all  built  in  the  return  airways 
and  are  not  against  fresh  air  used  for 
ventilation  of  active  workings: 

(b)  Approximately  140  of  these  seals 
are  inaccessible  due  to  ground 
conditions  and  would  pose  a  severe 
hazard  to  personnel  charged  with  the 
responsibility  of  inspection  of  these 
seals; 

(c)  The  product  mined,  trona.  is  a 
noncombustible  material  and  whether 
there  was  in-gassing  or  out-gassing  of 
the  seals  there  would  be  no  danger  of 
spontaneous  combustion; 

(d)  If  a  leak  were  to  develop  in  a  seal, 
the  atmosphere  behind  the  seal  would 
leak  directly  into  the  return  air  and  no 
contamination  of  the  fresh  air 
environment  would  occur;  and 

(e)  By  establishing  seal  check  points 
downwind  of  the  seals,  if  a  problem 
were  to  develop,  it  would  be  detected 
and  a  systematic  approach  could  be 
taken  to  alleviate  the  problem.  Action 
levels  of  .5%  of  methane  and  10  ppm  of 
carbon  monoxide  would  warrant 
investigation  of  the  areas  and  seals 
upwind  of  the  seal  checkpoint. 

4,  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627,  4015  Wilson 
Boulevard,  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
September  28. 1987.  Copies  of  the 
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petit  on  are  available  for  inspection  at 
tl-.at  address. 
Patricia  W.  Silvey, 

Acting  Associate  Assistant  Secretary  for 
Mine  Safety  and  Health. 

Dale:  August  19. 1987. 

|FR  Doc.  87-19814  Filed  B-2--«7:  8:45  am) 

BILLING  CODE  4StO-43-M 

[Docket  No.  M-87-181-C1 

Petition  for  Modification  of  Application 
of  Mandatory  Safety  Standard; 
Interstate  Mining  Corp. 

interstate  Mining  Corporation.  Rt.  1, 
Box  265-A.  Danville.  West  Virginia 
2')053  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1710  (cabs  and 
canopies)  to  its  .\o.  2  Mine  (l.D.  No.  46- 
07248)  located  in  Boone  County.  West 
Virginia.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows:  1.  The  petition 
concerns  the  requirement  that  cabs  or 
canopies  be  installed  on  the  mine's 
electric  face  equipment. 

2.  Petitioner  states  that  the  use  of  cabs 
or  canopies  on  the  mine's  electric  face 
equipment  would  result  in  a  diminution 
of  safety  to  the  miners  affected  because 
the  area  actively  being  mined  has 
undulating  floors,  which  causes  the 
canopies  to  rub  the  roof  and 
occasionally  damage  roof  bolts.  The 
canopies  also  limit  the  equipment 
operator's  visibility. 

3.  The  canopy  legs  have  become  bent 
due  to  the  canopy  contacting  the  roof, 
and  in  some  cases  have  been  knocked 
loose  to  the  extent  that  the  canopy  fias 
hit  the  operator. 

4.  F'or  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627,  4015  Wilson 
Boulevard.  Arlington.  'Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
September  28. 1fm7.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address 
Patricia  VV.  Silvey. 

Acting  Associate  Assistant  Secretary  for 
Mine  Safety  and  Health. 

Date:  August  21.  1987. 
IFR  Dnc  8--1981S  Filfd  8-2''-fi7:  8:45  am] 

BILLING  COOe  4510-43-M 


(Docket  No.  M-87-17-M] 

Petition  for  Modification  of  Application 
of  Mandatory  Safety  Standard; 
Homestake  Mining  Co. 

Homestake  Mining  Company,  P.O. 
Box  875,  Lead,  South  Dakota  57754  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  57.19021  (minimum  rope 
strength)  to  its  Homestake  Gold  Mine 
(l.D.  No.  39-00055)  located  in  Lawrence 
County,  South  Dakota.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  at  installation  the 
nominal  strength  (manufacturer's 
published  i^etalog  strength]  of  wire  ropes 
used  for  hoisting  meet  the  minimum  rope 
strength  values. 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  Phillystran  (an  Aramid 
fiber)  ropes  in  lieu  of  wire  ropes.  In 
support  of  this  request,  petitioner  states 
that—  I 

(a)  The  extreme  light  weight  of  the 
Aramid  fiber  ropes  allows  an  increase  in 
the  payload  of  each  skipload  of  ore, 
which  allows  fewer  trips  up  the  shaft  to 
hoist  the  same  number  of  tons  and 
thereby  increases  available  shifts  for 
shaft  maintenance;  and 

(b)  The  minimum  rope  strength  will  be 
five  times  the  static  load.  This  is  an 
increase  in  the  safety  factor.  The 
Aramid  fiber  ropes  will  not  be  used  as 
guide  ropes,  friction  drum  ropes  or  on 
cage  hoists. 

3.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard.  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
September  28, 1987.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 
Patricia  W.  Silvey, 

Acting  Associate  Assistant  Secretary  for 
Mine  Safely  and  Health. 

Date:  August  21.  1987. 
(FR  Doc  87-19817  Filed  8-27-87;  8:45  am] 
BILLING  C00£  4510-43-M 


IDocketNo.  M-87-19-M1 

Petition  for  Modification  of  Application 
of  Mandatory  Safety  Standard; 
Homestake  Mining  Co. 

Homestake  Mining  Company,  P.O. 
Box  875,  Lead,  South  Dakota  57754  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  57.19023  (examinations)  to  its 
Homestake  Gold  Mine  (l.D.  No.  3&- 
00055)  located  in  Lawrence  County. 
South  Dakota.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows:  1.  The  petition 
concerns  the  procedural  requirements 
for  wire  rope  examinations. 

2.  In  a  separate  petition  for 
modification.  (M-87-17-M),  petitioner 
proposes  to  use  Phillystran  (an  Aramid 
fiber]  in  lieu  of  wire  ropes. 

3.  As  an  alternate  method,  petitioner 
proposes  that — 

a)  At  least  once  every  fourteen 
calendar  days,  each  Phillystran  rope  in 
service  will  be  visually  examined  along 
its  entire  active  length  for  visible 
structural  damage.  In  addition,  visual 
examination  for  wear  will  be  made  at 
stress  points,  including  the  area  near 
attachments,  where  the  rope  rests  on 
sheaves,  where  the  rope  leaves  the 
drum,  at  drum  crossovers,  and  at 
change-of-layer  regions.  When  any 
visible  condition  exists  which  may 
result  in  a  reduction  of  rope  strength,  the 
affected  portion  of  the  rope  will  be 
examined  on  a  daily  basis; 

b)  Before  any  person  is  hoisted  with  a 
newly  installed  Phillystran  rope  or  any 
rope  that  has  not  been  examined  in  the 
previous  fourteen  calendar  days,  the 
Phillystran  rope  will  be  examined  in 
accordance  with  paragraph  (a)  of  this 
section:  and 

c)  At  the  completion  of  each 
examination,  the  person  making  the 
examination  will  certify,  by  signature 
and  date,  that  the  examination  has  been 
made.  If  any  condition  listed  in 
paragraph  (a)  exists,  the  person 
conducting  the  examination  will  make  a 
record  of  the  condition  and  the  date. 
Certifications  and  records  of 
examinations  will  be  retained  for  one 
year. 

3.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration,  Room  627.  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
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comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
September  28,  1987.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 
Patricia  W.  Silvey, 

Acting  Associate  Assistant  Secretary  for 
Mine  Safety  and  Health. 
Date:  August  21.  1987. 
[FR  Doc.  87-19818  Filed  8-27-87;  8:45  am) 

BILLING  CODE  ♦510-4J-*! 

(Docket  No.  M-87-20-M] 

Petition  for  Modification  of  Application 
of  Mandatory  Safety  Standard; 
Homestake  Mining  Co. 

Humestake  Mming  Company.  P  O. 
Box  875.  Lead.  South  Dakota  57754  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  57.19024  (retirement  criteria) 
to  its  Homestake  Gold  Mine  {l.D.  No.  33- 
00055)  located  in  Lawrence  County. 
South  Dakota.  The  petition  is  filed  under 
section  101(cj  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows:  1.  The  petition 
concerns  the  requirement  that  unless 
damage  or  deterioration  is  removed  by 
cutoff,  wire  ropes  shall  be  removed 
when  certain  specific  conditions  occur. 

2.  In  a  separate  petition  (M-87-17-M), 
petitioner  proposes  to  use  Phillystran 
fiber  ropes  in  lieu  of  wire  ropes  These 
ropes  are  covered  by  a  heavy  polyester 
braided  jacket.  The  jacket  is  to  be  used 
as  the  indicator  of  potential  inner  rope 
abnormalities. 

3.  As  an  alternate  method,  petitioner 
proposes  that — 

(a)  Rope  wear  sufficient  to  cause 
possible  rope  failure  should  be  easily 
identified  during  routine  visual 
inspections.  Exposure  of  rope  core, 
although  caused  by  severe  localized 
wear,  may  not  necessitate  rope 
retirement.  Closer  examination  of  rope 
will  be  required.  The  factory  will  be 
consulted  for  proper  jacket  repair 
procedures;  and 

(b)  Immediate  rope  section  retirement 
will  take  place  if  any  of  the  following 
occurs: 

(1)  Bulging,  or  rippling  which  will 
indicate  a  broken  strand; 

(2)  Area  of  drastic  rope  diameter 
reductions  caused  by  separation  of  rope 
core;  and 

(3)  Cuts  of  any  core  fiber, 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 


of  Standards,  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
(September  28, 1987).  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 
Patricia  W.  Siivey, 

Acting  Associate  Assistant  Secretary  for 
Mine  Safety  and  Health. 
Date:  August  21,  1987. 
[FR  Doc.  87-19819  Filed  8-27-87;  8:45  am] 

BILLING  CODE  4510-43-M 


[Docket  No.  M-87-21-M] 

Petition  for  Modification  of  Application 
of  Mandatory  Safety  Standard; 
Homestake  Mining  Co. 

Homestake  Mining  Company,  P.O. 
Box  875.  Lead.  South  Dakota  57754  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  57,19025  (load  end 
attachments)  to  its  Homestake  Gold 
Mine  (LD.  No.  39-0(X)55)  located  in 
Lawrence  County.  South  Dakota.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows:  1.  The  petition 
concerns  the  requirement  that  wire 
ropes  be  attached  to  the  load  by  a 
method  that  develops  at  least  80  percent 
of  the  nominal  strength  of  the  rope,  and 
that  except  for  terminations  where  use 
of  other  materials  is  a  design  feature, 
zinc  (spelter)  shall  be  used  for  socketing 
wire  ropes. 

2.  In  a  separate  petition  for 
modification  (M-87-17-M),  petitioner 
proposes  to  use  Phillystran  (an  Aramid 
fiber)  ropes  in  lieu  of  wire  ropes. 

3.  As  an  alternate  method,  petitioner 
proposes  to  attach  the  Phillystran  rope 
to  the  load  by  resin  socketing  which 
develops  at  least  80  percent  of  the 
minimum  rated  breaking  strength.  The 
terminations  will  be  employed  using 
United  Ropeworks  (U.S.A.)  Inc. 
authorized  supplies  and  procedures 
only. 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 


September  28, 1987.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 
Patricia  W,  Silvey, 

Acting  Associate  Assistant  Secretary  for 
Mine  Safety  and  Health. 
Date:  August  21,  1987. 
[FR  Doc-  87-19820  Filed  8-27-87;  8;45amj 

BILLING  CODE  4J1&-4J-M 


[Docket  No.  M-87-22-M) 

Petition  for  Modification  of  Application 
of  Mandatory  Safety  Standard; 
Homestake  Mining  Co. 

Homestake  .Mining  Company.  P.O. 
Box  875,  Lead,  South  Dakota  57754  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  57.19026  (drum  end 
attachment)  to  its  Homestake  Gold  Mine 
(l.D,  No.  39-00055)  located  in  Lawrence 
County.  South  Dakota,  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows;  1.  The  petition 
concerns  the  procedural  requirements 
for  drum  end  attachments. 

2.  In  a  separate  petition  for 
modification  (M-87-17-M),  petitioner 
proposes  to  use  Phillystran  (an  Aramid 
fiber)  in  lieu  of  wire  ropes. 

3.  As  an  alternate  method,  petitioner 
proposes  that  Phillystran  ropes  will  be 
attached: 

(a)  Securely  by  four  clips  after  making 
one  full  turn  around  the  drum  spoke: 

(b)  Securely  by  four  clips  after  making 
one  full  turn  around  the  shaft,  if  the 
drum  is  fixed  to  the  shaft. 

4.  In  addition,  a  minimum  of  five  full 
turns  of  Phillystran  rope  will  be  on  the 
drum  when  the  rope  is  extended  to  its 
maximum  working  length. 

5.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
September  28, 1987.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 
Patricia  W.  Silvey. 

Acting  Associate  Assistant  Secretary  for 
Mine  Safety  and  Health. 

Date:  August  21.  1987. 
|FR  Doc.  87-19821  Filed  8-27-87;  8:45  am) 
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[Docket  No.  M-87-23-M) 

Petition  for  Modification  of  Application 
of  Mandatory  Safety  Standard; 
Homestake  Mining  Co. 

Homestake  Mining  Company,  P.O. 
Box  875,  Lead.  South  Dakota  57754  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  57.19027  (end  attachment 
retermination)  to  its  Homestake  Gold 
Mine  (I.D.  No.  39-00055)  located  in 
Lawrence  County,  South  Dakota.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows:  1.  The  petition 
concerns  the  requirement  that  damaged 
or  deteriorated  wire  rope  be  removed  by 
cutoff  and  the  rope  reterminated  where 
there  is  more  than  one  broken  wire  at  an 
attachment;  improper  installation  of  an 
attachment;  slippage  at  an  attachment; 
or  evidence  of  deterioration  from 
corrosion  at  an  attachment. 

2.  In  a  separate  petition  for 
modification  (M-87-17-M).  petitioner 
proposes  to  use  Phillystran  (an  Arumid 
fiber)  in  lieu  of  wire  ropes. 

3.  As  an  alternate  method,  petitioner 
proposes  that  rope  retermination  will  be 
performed  if  any  signs  of  rope  fatigue  or 
wear  in  close  proximity  to  end 
termination  are  detected,  including  but 
not  limited  to  the  following: 

(a)  Jacket  wear,  tear  or  cutting; 

(b)  Rope  bulges  or  rippling; 

(c)  Rope  axis  out  of  line  with 
termination  axis; 

(d)  Cracked,  chipped  or  broken 
hardware;  or 

(e)  Cracked,  chipped  or  broken  resin 
socket  plug. 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Conunents 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
September  28. 1987.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address 
Patricia  W.  Silvey. 

Acting  Associate  Assistant  Secretary  for 
Mine  Safety  and  Health. 

Date:  August  .>i   1986. 

[FR  Doc.  87-ig8::2  Filed  8-27-87:  8:45  am] 

BIU.ING  CODE  <  '       >i-M 


[Docket  No.  M-87-24-M) 

Petition  for  Modification  of  Application 
of  Mandatory  Safety  Standard; 
Homestake  Mining  Co. 

Homestake  Mining  Company,  P.O. 
Box  875,  Lead,  South  Dakota  57754  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  57.19028  (end  attachment 
replacement)  to  its  Homestake  Gold 
Mine  (LD.  No.  39-00055)  located  in 
Lawrence  County,  South  Dakota.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows:  1.  The  petition 
concerns  the  requirement  that  wire  rope 
attachments  be  replaced  when  cracked, 
deformed,  or  excessively  worn. 

2.  In  a  separate  petition  for 
modification  (M-87-17-M),  petitioner 
proposes  to  use  Phillystran  (an  Aramid 
fiber)  in  lieu  of  wire  ropes. 

3.  As  an  alternate  method,  petitioner 
proposes  that  damaged  or  deteriorated 
Phillystran  rope  will  be  removed  by 
cutoff  and  the  rope  reterminated  where 
there  is  any  broken  strand  at  an 
attachment;  improper  installation  of  end 
attachment;  slippage  at  end  attachment; 
or  evidence  of  deterioration  from 
corrosion  of  attaching  hardware. 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
September  28. 1987.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 
Patricia  W.  Silvey. 

Acting  Associate  Assistant  Secretory  for 
Mine  Safety  and  Health. 

Date:  August  21. 1987. 
[FR  Doc.  87-19823  Filed  8-27-87;  8:45  am] 

BtLUNG  CODE  4510-43-M 


Occupational  Safety  and  Health 
Administration 

National  Adtrlsory  Committee  on 
Occupational  Safety  and  Healtti  Full 
Committee  Meeting 

Notice  is  hereby  given  that  the 
National  Advisory  Committee  on 
Occupational  Safety  and  Health 
(NACOSH)  will  meet  on  September  1 
and  2, 1987,  at  9:00  am  in  Room  C-2318 


ABC  at  the  Frances  Perkins  Department 
of  Labor  Building.  200  Constitutional 
Avenue  NW.,  Washington,  DC. 

NACOSH  was  established  under 
section  7(a)  of  the  Occupational  Safety 
and  Health  Act  of  1970  (29  U.S.C.  656)  to 
advise  the  Secretary  of  Labor  and  the 
Secretary  of  Health  and  Human  Services 
on  matters  relating  to  the  administration 
of  the  Act. 

The  public  is  invited  to  attend  these 
meetings.  The  committee  will  receive 
reports  from  the  subgroups  on  worksite 
safety  and  health  programs,  future 
OSHA  activities  and  standard-setting 
that  were  formed  at  the  May  21, 1987 
meeting.  A  detailed  agenda  will  be 
prepared,  made  publicly  available  and 
sent  to  members  prior  to  the  meeting. 
Anyone  who  wishes  to  make  an  oral 
presentation  should  notify  the  Division 
of  Consumer  Affairs  before  the  meeting 
date.  The  request  should  include  the 
amount  of  time  desired,  the  capacity  in 
which  the  person  will  appear,  and  a 
brief  outline  of  the  content  of  the 
presentation. 

Oral  presentations  will  be  scheduled 
at  the  discretion  of  the  Committee 
chairperson  to  the  extent  to  which  time 
permits. 

For  additional  information  contact: 
Tom  Hall.  Division  of  Consumer  Affairs, 
Occupational  Safety  and  Health 
Administration,  Room  N-3647,  Third 
Street  and  Constitutional  Avenue  NW„ 
Washington,  DC  20210.  Telephone:  202- 
523-8615. 

Official  records  of  the  meeting  will  be 
available  for  public  inspection  at  the 
Division  of  Consumer  Affairs. 

Signed  at  Washington,  DC.  this  25th  day  of 
August  1987. 
John  A.  Pendergrass, 
Assistant  Secretary. 
[FR  Doc.  87-19788  Filed  8-25-87:  4:29  pm) 

BILUNQ  CODE  4510-26-11 


MERIT  SYSTEMS  PROTECTION 
BOARD 

Information  Collection  To  Obtain 
Information  From  Certain  Appellants 
Before  the  Merit  Systems  Protection 
Board  | 

agency:  Merit  Systems  Protection 

Board. 

ACTION:  Information  collection  request 

submitted  to  the  Office  of  Management 

and  Budget  (OMB)  under  the  Paperwork 

Reduction  Act  of  1980.  Pub.  L.  96-511.  5 

U.S.C.  Chapter  35,  for  review. 

SUMMARY:  Under  the  provisions  of  5 
CFR  1320.12.  the  Merit  Systems 
Protection  Board  (MSPB)  has  requested 


UM  I 


OMB  review  of  a  questionnaire  to  be 
used  to  collect  information  from 
appellants  who  did  not  have  an  attorney 
or  other  representative  when  making  an 
appeal  to  MSPB.  The  questionnaire  will 
seek  information  concerning  the 
potential  release  of  those  appellants' 
names  and  addresses  under  the 
Freedom  of  Information  Act.  This 
information  would  be  used  to  assist  the 
MSPB  in  making  an  information 
determination  whether  under  the 
provisions  of  the  Freedom  of 
Information  Act,  5  U.S.C.  552(b)(6), 
release  of  the  names  and  addresses  of 
appellants  would  constitute  "'  *  *  a 
clearly  unwarranted  invasion  of 
personal  privacy,"  and  thus,  should  be 
denied. 

DATE:  Comments  concerning  this 
information  collection  must  be 
submitted  on  or  before  September  28, 
1987. 

ADDRESSES:  Copies  of  the  submission  to 
OMB  may  be  obtained  from  Paul  D. 
Mahoney,  Director.  Policy  and 
Evaluation,  Merit  Systems  Protection 
Board,  1120  Vermont  Avenue  N\V.. 
Washington,  DC  20419:  telephone  (202) 
653-8900.  Comments  on  the  submission 
should  be  addressed  to  the  Office  of 
Management  and  Budget.  Office  of 
Information  and  Regulatory  Affairs. 
Room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503, 
Attention:  Katie  Lewin,  Desk  Officer  for 
MSPB:  telephone  (202)  395-7321. 
FOR  FURTHER  INFORMATION  CONTACT: 
Keith  Bell.  Office  of  Policy  and 
Evaluation,  Merit  Systems  Protection 
Board.  1120  Vetmont  Avenue  NW., 
Washington.  DC  20419:  telephone  (202) 
653-7208. 

Date:  .'\ugusf  24,  1987. 
Shannon  McCarthy, 
Deputy  Clerk  of  the  Board. 
[FR  Doc.  87-19828  Filed  8-27-87:  8;45  am) 

BILLING  CODE  740(M)1-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

AGENCY:  National  Archives  and  Records 
Administration,  Office  of  Records 
Administration. 

action:  .Notice  of  availability  of 
proposed  records  schedules:  request  for 
comments. 

summary:  The  National  Archives  and 
Records  Administration  (.NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
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schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  .Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  (1)  propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce  the 
retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
public  comments  on  such  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
DATE:  Requests  for  copies  must  be 
received  in  writing  on  or  before  October 
13,  1987.  Once  the  appraisal  of  the 
records  is  completed,  NARA  will  send  a 
copy  of  the  schedule.  The  requester  will 
be  given  30  days  to  submit  comments. 
ADDRESS:  .'\ddress  requests  for  single 
copies  of  schedules  indenlified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR),  National 
Archives  and  Records  Administration, 
Washington,  DC  20408.  Requesters  must 
cite  the  control  number  assigned  to  each 
schedule  when  requesting  a  copy.  The 
control  number  appears  in  parentheses 
immediately  after  the  name  of  the 
requesting  agency. 

SUPPLEMENTARY  INFORMATION:  Each 
year  U.S.  Government  agencies  create 
billions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention- 
Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  and 
interests  of  the  Government  and  of 
private  persons  directly  affected  by  the 
Government's  activities,  and  historical 
or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 


includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be  furnished 
to  each  requester. 

Schedules  Pending 

1.  Department  of  the  Air  Force.  (Nl- 
AFU-87-33).  Procurement  authorizations 
for  materiel  procurement  program. 

2.  Department  of  the  Navy,  Chief  of 
Naval  Operations,  Naval  Medical 
Command  (Nl-NU-87-2).  Pharmacy 
records  including  completed 
prescription  forms,  locally  prepared 
formularies  and  drug  lists,  and 
narcotics,  alcohol,  and  controlled  drug 
accounting  records. 

3.  Department  of  Commerce,  Bureau  of 
the  Census  (Nl-29-87-2).  Machine- 
readable  records  from  the  Income 
Survey  Development  Program. 

4.  Department  of  the  Interior.  Bureau 
of  Mines  (Nl-70-87-2).  Records  relating 
to  personnel  and  classified  documents 
security. 

5.  Agency  for  International 
Development  (Nl-286-86-3). 
Comprehensive  schedule  for  records  in 
electronic  form. 

6.  The  Japan-United  States  Friendship 
Commission  (Nl-220-87-5).  Grant  case 
files,  index  logs,  and  rejected  grant 
applications. 

7.  National  Archives  and  Records 
Administration,  Office  of  Records 
Administration,  Records  Appraisal  and 
Disposition  Division  (Nl-CRS-87-17). 
Addition  to  General  Records  Schedule 
16,  Administrative  Management 
Records,  of  documents  published  in  the 
Federal  Register. 

8.  National  Archives  and  Records 
Administration,  Office  of  Records 
Administration,  Records  Appraisal  and 
Disposition  Division  (Nl-GRS-87-19). 
Changes  and  additions  to  General 
Records  Schedule  23,  Records  Common 
to  Most  Offices. 

9.  National  Archives  and  Records 
Administration,  Office  of  .Management 
and  Administration,  Program  Policy  and 
Evaluation  Division  (Nl-64-87-1). 
Comprehensive  records  disposition 
schedule  for  administrative  and  program 
records. 

10.  Office  of  Personnel  Management. 
Office  of  Information  Management  (Nl- 
146-87-2).  Form  RI  25-14,  Self- 
certification  of  Full-time  School 
Attendance,  and  Form  RI  25-15,  Survey 
of  Student's  Eligibility  to  Receive 
Benefits,  or  equivalents. 

11.  Tennessee  Valley  Authority, 
Division  of  Property  and  Services  (Nl- 
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142-86-1),  Comprehensive  records 
schedule. 

Udted:  August  24.  1987. 
Claudine  J.  W'eiher, 
Aitin^Archnistoflhe  United  Slates. 
|KR  Doc  87-19750  Filed  8-27-87;  8:45  am| 
BILLING  CODE  7S1S-0I-M 


NATIONAL  SCIENCE  FOUNDATION 

Privacy  Act  of  1974;  New  System  of 
Records 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  new  system  of  records 
and  routine  uses. 

This  document  provides  notice  of  the 
existence  and  character  of  a  proposed 
new  system  of  records.  NSF-49.  that  is 
designated  "Frequent  Traveler  Profile". 
This  system  will  be  established  and 
maintained  by  the  NSF,  enabling  it  to 
collect  and  use  information  relating  to 
its  employees  who  travel  frequently.  The 
information  will  be  solicited  in 
accordance  with  the  Privacy  Act  of  1974 
and  will  be  used  to  facilitate  traveler 
reservations  and  ticket  requests. 
EFFECTIVE  DATE:  The  new  system  of 
records  and  its  routine  uses  will  become 
effective  30  days  after  publication  of  this 
notice,  unless  comments  are  received  on 
or  before  that  date  that  would  result  in  a 
contrary  determination.  In  this  case  a 
notice  will  be  published  to  that  effect. 

Comments:  Comments  should  be 
addressed  to  the  NSF  Privacy  Act 
Officer,  Division  of  Personnel  and 
Management.  National  Science 
Foundation,  Room  208, 1800  G  Street 
NW.,  Washington,  DC  20550.  Written 
comments  will  be  available  for  public 
inspection  in  Room  208.  at  the  above 
address  between  the  hours  of  9:00  am 
and  4:00  ;jm. 

NSF-49 

SVSTEM  NAME: 

Frequent  Traveler  Profile. 

SYSTEM  LOCATION: 

National  Science  Foundation.  Division 
of  .•Administrative  Services.  1800  G. 
Street  NW.  Washington.  DC  20550 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

.National  Science  F'oundation  frequent 
travelers. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Home  telephone  numbers,  credit  card 
information,  special  handicap 
requirements,  passport  numbers  and 
issue  dates,  and  travel  preference 
information. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Information  will  be  given  to  airlines 
for  contacting  traveler  after  hours  or  on 
weekends  when  there  are  schedule 
changes.  Special  requirements 
(wheelchair,  etc.)  will  be  given  to 
airlines  and  hotels  as  appropriate. 
Credit  card  information  will  be  given  to 
hotels  to  guarantee  room  reservations. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintaineil  manually  in 
NSF  files.  Information  is  also 
maintained  in  a  computer  system  at 

American  Airlines. 

retrievability: 

Records  are  filed  alphabetically  by 
last  name. 

SAFEGUARDS: 

NSF  employ^  a  security  guard  and  the 
building  is  locked  during  non-business 
hours  when  the  guard  is  not  on  duty. 
Rooms  in  which  records  are  kept  are 
locked  during  non-business  hours. 

retention  and  disposal: 

Credit  cards  and  passposts  expire  and 
must  be  renewed  periodically.  Profiles 
are  destroyed  when  employees  retire  or 
leave  the  Foundation 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Division  of  Administrative 
Services.  National  Science  Foundation, 
1800  G  Street  NW.,  Washington,  DC 
20550 

NOTIFICATION  PROCEDURE: 

The  NSF  Privacy  Act  Officer  should 
be  contacted  in  accordance  with 
procedures  found  at  45  CFR  Part  613. 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  Procedures"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  ".Notification  Procedures"  above. 

RECORD  SOURCE  CATEGORIES: 

Information  is  received  from 
individual.      | 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None.  I 

Dated:  August  25, 1987. 
Herman  G.  Fleming, 
NSF  Privacy  A  cl  Officer. 
(FR  Doc.  8:--19-'92  Filed  8-27-87;  8:45  am] 
BILLING  CODE  7fi5(-01-M 


NUCLEAR  REGULATORY 
COMMISSION  I 

(Docket  No.  30-14697;  License  No.  35- 
18229-01;  EA  87-991 

Confirmatory  Order  Modifying 
License;  Well  Logging,  Inc. 

I 

Well  Logging.  Inc.  (Licensee),  P.O.  Box 
506.  Nowata.  Oklahoma  74048  holds 
Byproduct  Material  License  No.  35- 
18229-01.  which  authorizes  the  Licensee 
to  possess  and  use  sealed  sources  for 
down-hole  logging.  The  license  was 
issued  on  June  18, 1985. 

II 

On  May  14. 1987.  a  routine 
unannounced  radiation  safety 
inspection  was  conducted  of  the 
Licensee's  facilities.  As  a  result  of  the 
inspection,  eleven  violations  of  NRC 
requirements  have  been  identified.  The 
violations  include:  (a)  Failure  to  survey 
storage  locations,  (b)  failure  to  survey 
job  sites,  (c)  failure  to  survey 
transportation  vehicles,  (d)  failure  to 
maintain  records  of  utilization  of 
licensed  material,  |e)  use  of  a  survey 
instrument  not  in  calibration,  (f] 
unauthorized  use  of  radioactive 
material,  (g)  failure  to  leak  test  sealed 
sources  at  the  required  interval,  (h) 
failure  to  maintain  complete  records  of 
personnel  monitoring  results,  (i)  failure 
to  properly  label  containers  used  to 
transport  radioactive  materials,  (j) 
failure  to  maintain  documentation 
showing  the  results  of  special  form 
material  testing,  and  (k)  failure  to 
perform  physical  inventories.  The  NRC 
is  concerned  that  the  circumstances 
surrounding  the  above  violations 
collectively  reflect  a  significant 
breakdown  in  management  oversight 
and  inadequate  control  over  the  safe  use 
of  licensed  material.  On  June  19. 1987, 
Region  IV  issued  a  Confirmation  of 
Action  Letter  documenting  the 
Licensee's  commitments  to  retain  a 
consultant  to:  audit  the  Licensee's 
operations,  review  procedures, 
reexamine  license  requirements, 
develop  management  controls,  and 
provide  additional  on-the-job  training 
for  those  individuals  using  licensed 
material.  The  consultant  shall  further 
conduct  a  follow-up  audit  within  6 
months  of  the  initial  audit  with  the 
report  findings  fowarded  to  NRC  Region 
Wl.  In  addition,  the  Licensee  agreed  to 
maintain  the  sealed  sources  in  secure 
stroage  until  the  license  is  amended 
authorizing  a  designated  user.  Because 
of  the  importance  of  these  commitments 
to  the  safe  and  appropriate  use  of 
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licensed  materitil.  I  have  determined 
that  the  public  health  and  safety  require 
that  the  Licensee's  commitments  should 
be  confirmed  by  an  immediately 
effective  Order. 

Ill 

In  view  of  the  foregoing  and  pursuant 
to  sections  81, 161b,  161i,  and  161o  of  the 
Atomic  Energy  Act  of  1954.  as  amended 
(Act),  and  the  Commission's  regulations 
in  10  CFR  2.204  and  Part  30,  it  is  hereby 
ordered  that: 

1.  The  Licensee  shall  obtain  the 
services  of  a  consultant  who  is  trained 
and  experienced  in  the  radiation 
protection  aspects  of  sealed  source  use 
in  oil/gas  wells.  The  Licensee  shall 
submit  the  name  and  qualifications  of 
the  consultant  to  the  Region  IV  office 
and  the  date  of  first  visit  to  the 
Licensee's  facility  within  one  month  of 
receipt  of  this  letter. 

2.  The  Licensee  shall  engage  this 
consultant  to  audit  operations,  review 
procedures  and  license  requirements, 
develop  management  controls  to  ensure 
compliance  with  license  requirements, 
and  prepare  a  report  of  findings,  which 
the  Licensee  will  forward  to  NRC  Region 
IV  within  20  days  of  the  completion  of 
the  audit. 

3.  The  Licensee  shall  engage  this 
consultant  to  provide  additional  on-the- 
job  training  for  any  individuals  who  will 
use  licensed  matenal  during  oil  or  gas 
well  logging  techniques  under  field 
conditions.  This  training  will  include 
source  handling  and  survey  techniques 
under  field  conditions. 

4.  The  Licensee  shall  engage  this 
consultant  to  perform  a  follow  up  audit 
within  6  months  of  the  first  audit  and 
report  those  findings  to  NRC  Region  IV 
within  20  days  of  the  completion  of  the 
audit.  The  consultant  would  be  expected 
to  state  that  operations  are  in 
compliance  with  .NRC  requirements, 
personnel  have  been  adequately  trained, 
and  management  controls  are  in  place. 

5.  The  Licensee  shall  keep  the  sealed 
sources  in  secure  storage  until  the 
license  is  amended  authorizing  a 
designated  user  of  licensed  material. 

The  Regional  Administrator.  Region 
IV.  or  his  designee  may  relax  or  rescind 
any  of  the  above  provisions  after  a 
period  of  one  year  and  upon 
demonstration  by  the  licensee  of  good 
cause  shown  and  petition  for 
amendment  to  the  license. 

The  licensee  or  any  other  person 
adversely  affected  by  this  Order  may 
request  a  heanng  within  20  days  of  the 
date  of  this  Order.  A  request  for  a 
hearing  should  be  clearly  marked  as  a 
"Request  for  an  Enforcement  Hearing  " 
and  shall  be  addressed  to  the  Director, 
Office  of  Enforcement,  U.S.  Nuclear 


Regulatory  Commission.  ATTN: 
Document  Control  Desk.  Washington, 
DC  20555.  with  a  copy  to  the  Regional 
Administrator,  l'  S  .Nuclear  Regulatory 
Commission.  Region  IV. 

If  a  person  other  than  the  licensee 
requests  a  heanng.  that  person  shall  set 
forth  with  particularity  the  manner  in 
which  the  petitioner's  interest  is 
adversely  affected  by  this  Order  and 
should  address  the  criteria  set  forth  in 
10  CFR  2.7141d).  A  request  for  heanng 
shall  not  stay  the  immediate 
effectiveness  of  this  order. 

If  a  heanng  is  requested  by  the 
Licensee  or  any  person  who  has  an 
interest  adversely  affected  by  this 
Order,  the  Commission  will  issue  an 
Order  designating  the  time  and  place  of 
any  such  hearing.  If  a  heanng  is  held, 
the  issues  to  be  considered  at  such 
hearing  shall  be  whether  this  Order 
should  be  sustained. 

For  the  .Nuclear  Regulatory  Commission, 
lames  M.  Taylor, 

Dt'puty  Executive  Director  for  Regional 
Operations. 

Dnted  at  Btthesdd.  Marj'land,  this  24th  day 
of  August  1967. 

|FR  Doc.  87-19796  Filed  ft-27-«7;  8;45  am) 
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[Docket  No.  030-01391;  Ltcense  No.  12- 
01087-07;  EA  87-1501 

Order  to  Show  Cause  Why  License 
Should  Not  Be  Modified.  Effective 
Immediately;  Edward  Mines,  Jr. 
Medical  Center 

1 

Edward  Hines,  )r.  Medical  Center 

(Veterans  Administration)  Hines, 
Illinois,  (licensee/hospital)  is  the  holder 
of  specific  byproduct  material  license  of 
broad  scope'No.  12-01087-07  (the 
license)  issued  by  the  Nuclear 
Regulatory  Commission  (Commission/ 
NRC)  pursuant  to  10  CFR  Parts  30,  33 
and  35.  The  license  authorizes  the 
licensee  to  use:  (1)  byproduct  matenal 
listed  in  Groups  I  through  VI  of  Schedule 
A.  §  35.100  of  10  CFR  Part  35  (under  the 
new  revised  10  CFR  Part  35  this  matenal 
IS  identified  in  Subparts  D.  E.  F,  and  G) 
for  diagnostic  and  therapeutic 
procedures:  (2)  any  byproduct  material 
between  Atomic  Nos.  1  and  83, 
inclusive,  and  (3)  xenon-133  for  blood 
flow  and  pulmonary  function  studies. 
The  license  was  originally  issued  on 
October  15.  1958.  was  most  recently 
renewed  on  September  24, 1985,  and 
expires  on  September  30, 1990. 

II 

From  December  16, 1986  through 
January  22, 1987,  and  April  16  through 


June  30, 1987,  NRC  inspections  and 
investigations  were  conducted  at 
Edward  Hines,  Jr.  Medical  Center. 
Hines,  Illinois.  As  a  result  of  these 
inspections  and  investigations, 
violations  of  NRC  requirements  were 
identified.  The  NRC  has  established  that 
three  misadministrations  occurred 
during  the  week  of  August  4-8. 1986,  The 
first  and  third  misadministrations 
(Paragraphs  C.  and  E.,  below)  were  not 
reported  to  the  NRC  as  required.  The 
second  misadministration  (Paragraph  D.. 
below)  occurred,  but  was  not  required  to 
be  reported  to  the  NRC  because  the 
material  involved,  gallium-67.  is  not 
regulated  by  the  NRC.  However,  it 
appears  that,  with  regard  to  the  first  and 
second  misadministrations,  the 
Assistant  Chief,  Nuclear  Medicine 
Service  (NMS)  was  informed  that  these 
misadministrations  had  occurred,  and 
took  actions  to  conceal  the  fact  that  the 
misadministrations  had  occurred  and  to 
impede  the  NRC  investigation  into 
whether  misadministrations  had 
occurred  during  that  time  frame. 

Specifically,  based  on  sworn 
interviews  conducted  by  the  NRC's 
Office  of  Investigations  (Ol)  between 
Apnl  16  and  )une  30. 1987,  and  on 
interv  lews  during  a  special  inspection 
by  NRC  Region  III  inspectors  conducted 
December  16,  1986  through  January  22, 
1987.  it  appears  that  the  following 
occurred: 

A.  On  August  14, 1986,  NRC  Region  III 
received  an  anonymous  allegation  that 
three  diagnostic  misadministrations 
occurred  at  Edward  Hines,  jr.  Medical 
Center  during  the  week  of  August  4-8, 
1986,  and  were  not  reported  to  the  NRC 
as  required  by  10  CFR  35.43.'  It  was 
further  alleged  that  Dr.  Maynard  L. 
Freeman,  Assistant  Chief,  NMS,  was 
notified  of  the  three  misadministrations 
by  the  Acting  Chief  Technologist  for  that 
week  (the  Assistant  Chief  Technologist), 
but  took  no  action  to  ensure  that  those 
events  were  reported  It  has  been 
established  that  Dr.  Freeman  was  aware 
of  the  reporting  requirements  for 
diagnostic  misadministration.  The  NRC 
subsequently  verified  that  these 
misadministrations  did  occur,  and  at 
least  two  of  the  misadministrations 
were  made  known  to  Dr.  Freeman 
shortly  after  they  occurred. 

B.  On  October  29. 1986,  the  Director, 
Edward  Hines,  )r.  Medical  Center, 
ordered  an  investigation  into  the  three 
alleged  misadministrations.  The  V.A. 
Investigatory  Board  concluded  that  only 


'  The  Commission  s  regulations  have  sincp  b«  rn 
revised  The  requirements  for  reporling 
misadmmislrulion  arc  presently  set  forth  in  10  Cf'R 
35.33. 
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one  of  the  three  events  may  have 
involved  a  misadministration  but  that  a 
definite  conclusion  could  not  be  drawn 
in  that  case.  A  subsequent  NRC 
investigation  determined  that  the  V.A. 
investigation  reached  erroneous 
conclusions  because,  among  other 
matters,  a  nuclear  medicine  technologist 
subsequently  admitted  to  NRC 
investigators,  under  oath,  that  he  had 
made  a  false  statement  to  the  V.A, 
Investigatory  Board. 

C.  On  August  4. 1986.  a  patient  who 
was  scheduled  for  a  bone  scan  was 
injected  with  a  brain  scanning  agent. 
The  patient  was  subsequently  injected 
with  the  bone  scanning  agent.  Although 
Dr,  Freeman  was  informed  by  the 
Assistant  Chief  Technologist  that  a 
misadministration  may  have  occurred. 
he  failed  to  take  the  steps  necessary  to 
have  the  misadministration  reported  to 
the  NRC  as  was  then  required  by  10  CFR 
35.43.  When  questioned  about  the  event 
by  the  V.A.  Investigatory  Board  and  by 
NRC  investigators.  Dr  Freeman  stated 
that  the  event  did  not  involve  a 
misadministration  because  he  had 
verbally  instructed  the  nuclear  medicine 
technologist  who  administered  the 
injection  to  inject  a  brain  scanning  agent 
rather  than  a  bone  scanning  agent.  The 
NRC  invpstigdtion  determined  that  this 
was  a  false  statement,  as  no  such 
instruction  was  actually  given.  The 
Assistant  Chief  Technologist  testified 
Ihdt  there  was  no  discussion  of  a  brain 
scan  being  appropriate  before  the 
injection  was  given.  The  attending 
physician  testified  that  he  had  originally 
requested  a  non-specified  scan,  that 
during  a  telephone  discussion  with  the 
nuclear  medicine  department  it  was 
determ'ned  that  a  bone  scan  would  be 
performed,  and  that  when  the  attending 
physician  received  the  results  of  the 
scan  he  assumed  that  a  bone  scan  had 
been  performed.  The  nuclear  medicine 
technologist  testified  that  a  brain 
scanning  agent  was  injected  by  mistake 
and,  when  he  realized  that  a  mistake 
had  been  made,  a  bone  scanning  agent 
was  then  injected.  The  nuclear  medicine 
technologist  further  testified  that  he  had 
never  been  instructed  by  Dr.  Freeman  to 
perform  a  brnin  scan  rather  than  a  bone 
scan.  In  addition,  the  nuclear  medicine 
technologist  further  testified  that  he  had 
falsely  stated  to  the  V.A.  Investigatory 
Board  that  he  remembered  Dr.  Freeman 
telling  him  to  inject  a  brain  scanning 
agent  because  Dr.  Freeman  had 
previously  stated  to  the  Chief  of  the 
Nuclear  Medicine  Department  in  the 
presence  of  the  technologist  that  he  had 
given  such  an  instruction,  and  the 
technologist  feared  to  contradict  Dr. 
FreemdH,  Dr,  Freeni.m  also  falsely 


stated  to  the  V.A.  Investigatory  Board 
that  he  had  ordered  the  technologist  to 
perform  a  brain  scan.  Finally,  the  Chief 
Technologist  testified  that  in  his 
presence  Dr.  Freeman  removed  and 
destroyed  a  dose  calibration  ticket 
indicating  that  a  bone  scan  had  been 
given. 

D.  On  August  4. 1986.  a  patient 
received  a  gallium-67  dose  which  had 
been  intended  for  another  patient.  Dr. 
Freeman  was  informed  by  the  Assistant 
Chief  Technologist  that  a 
misadministration  had  occurred.  Dr. 
Freeman  subsequently  obtained  a 
written  prescription  to  perform  a  gallium 
scan  on  the  misadministered  patient 
from  a  physician  who  was  acting  in  the 
place  of  the  patient's  attending 
physician  without  informing  the  acting 
physician  that  the  injection  had  already 
been  administered.  Both  the  acting 
physician  and  the  attending  physician 
indicated  that  the  normal  practice  of  the 
hospital  would  be  to  request  that 
approval  prior  to.  not  following,  the 
injection.  The  attending  physician 
testified  that  she  could  not  find  any 
evidence  in  the  patient's  file  that  she 
had  ordered  a  gallium  injection  to  be 
administered  to  this  patient  on  August  4. 
While  this  misadministration  did  not 
require  reporting  under  to  10  CFR  35.43 
because  gallium-67  is  not  regulated  by 
the  NRC.  these  events  indicate  that  Dr. 
Freeman  attempted  to  conceal  the  fact 
that  a  misadministration  had  occurred, 
and  shed  doubt  on  Dr.  Freeman's 
credibility  and  ability  to  ensure  the  safe 
conduct  of  licensed  activities. 

E.  On  August  6. 1986.  a  patient 
scheduled  for  a  gallium-67  scan 
received  a  bone  scan  that  was 
scheduled  for  another  patient.  This 
constituted  a  misadministration  which 
was  not  reported  to  the  NRC  as 
required. 

F.  Following  these  events,  prior  to  the 
NRC  investigation,  it  appears  that  Dr. 
Freeman  attempted  to  influence  the 
testimony  of  a  witness.  Specifically,  in 
November  1986.  Dr.  Freeman  telephoned 
the  Assistant  Chief  Technologist  and 
suggested  that  she  respond  to  the 
questions  of  NRC  investigators  by 
saying  that  she  could  not  recall  what 
had  occurred. 

G.  Previous  NRC  inspections  and  this 
investigation  have  shown  that  greater 
management  attention  was  required  to 
correct  recurring  violations,  such  as 
failure  to  properly  maintain  records, 
perform  surveys,  and  train  employees. 
On  January  12, 1987,  the  NRC  issued  a 
Confirmatory  Action  Letter  that 
addressed  these  violations  of 
procedures.  By  accepting  the 
Confirmatory  Action  Letter,  the  licensee 


has  committed  to  complying  with  the 
requirements  of  that  Letter.  1  hese 
requirements  are  incorporated  in 
paragraph  IV  B-E  of  this  Order,  with  an 
expansion  of  the  requireme  t  for  a 
periodic  audit  program. 

I 

Licensees  must  adhere  strictly  to 
radiation  safety  requirements  so  that  the 
medical  use  of  NRC-licensed  material 
does  not  create  a  radiation  hazard  to 
workers  and  members  of  the  public.  The 
proper  and  competent  performance  of 
licensee  employees  is  essential  to 
ensuring  the  safe  conduct  of  licensed 
activities.  10  CFR  Part  35  of  the 
Commission's  regulations  establishes 
requirements  applicable  to  human  use  of 
byproduct  materials,  including,  at  the 
time  of  these  occurrences,  the  reporting 
of  diagnostic  misadministrations  under 
10  CFR  35.43. 

Dr.  Freeman  testified  that  he  had 
approved  reports  for  previous 
misadministrations.  and  that  he  knew  of 
the  reporting  requirements.  The 
evidence  indicates  that  Dr.  Freman  was 
aware  that  diagnostic 
misadministrations  had  occurred  on  at 
least  two  occasions  and  that  he  was 
required  to  ensure  that  one  of  these 
misadministrations  was  reported  to  the 
NRC.  However,  he  failed  to  ensure  that 
that  misadministration  was  reported.  In 
addition,  it  appears  that  Dr.  Freeman 
made  a  false  statement  to  the  V.A. 
Investigatory  Board  and  NRC 
investigators,  destroyed  evidence, 
improperly  obtained  additional 
evidence,  and  attempted  to  impede  the 
NRC  investigation  by  influencing  the 
testimony  of  a  witness,  all  in  order  to 
conceal  the  fact  that  these 
misadministrations  had  occurred.  These 
actions  demonstrate  that  there  is  no 
longer  reasonable  assurance  that  Dr. 
Freeman  can  be  relied  on  to  comply 
with  Commission  requirements  in  the 
performance  or  supervision  of  licensed 
activities  or  that  the  licensee  will 
comply  with  Commission  requirements 
while  Dr.  Freeman  is  conducting  or 
supervising  licensed  activities  as  an 
authorized  user  at  Edward  Hines,  Jr. 
Medical  Center. 

In  addition.  NRC  inspections  over  the 
last  several  years  and  this  investigation 
disclosed  that  licensee's  management 
and  staff  failed  to  implement  and 
adequately  control  the  licensee's 
program  for  administration  of 
radiopharmaceuticals  to  patients. 
Specifically,  the  licensee  failed  to:  (1) 
Report  misadministrations;  (2)  properly 
control  dose  administration  records;  (3) 
effectively  train  nuclear  medicine  staff; 
(4)  verify  procedure  orders;  and  (5) 
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provide  accurate  information  to  the  V.A. 
Investigatory  Board  and  the  NRC 

Therefore.  I  am  issuing  this  Order.  I 
have  determined  pursuant  to  10  CFR 
2.201(c)  that  no  prior  notice  is  required 
and  pursuant  to  10  CFR  2.202(0  and 
2.204  that  the  pubHc  health,  safety  and 
interest  require  that  this  Order  should 
be  immediately  effective. 

Accordingly,  pursuant  to  sections  81, 
161(b).  (i),  and  (o),  182.  and  186  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commission  s  regulations  in  10 
CFR  2.202  and  2.204  and  10  CFR  Parts  30 
and  35.  it  is  hereby  ordered  effective 
immediately  that: 

A.  License  .No.  12-01087-07  is 
amended  by  adding  the  fullowmg 
condition:  On  receipt  of  this  Order,  Dr. 
Maynard  L.  Freeman  shall  be  removed 
from  all  licensed  activities  and  shall 
thereafter  not  serve  in  any  position 
involving  the  performance  or 
supervision  of  any  licensed  activities 
(e.g.,  as  an  authorized  user)  including 
the  supervision  of  any  nuclear  medicine 
technologists. 

B.  The  licensee  shall  hold  in-service 
classes  at  least  annually  for  all  Nuclear 
Medicine  Service  personnel  to  asure  a 
complete  understanding  of  regulations, 
policies,  and  procedures  relating  to 
misadministration  reporting  procedures. 
The  licensee  shall  keep  records  of  this 
training. 

C.  The  licensee  shall  use  and  maintain 
records  to  provide  precise  tracking  and 
comprehensive  documentation  of  dosage 
measurement  and  administration. 

D.  The  licensee  shall  assure  that  all 
prescriptions  for  nuclear  medicine 
procedures  are:  (1)  In  writing;  (2) 
reviewed  by  a  nuclear  medicine 
physician;  and  (3)  verified  by  the 
technologist  prior  to  administration  of 
the  dose  to  a  patient,  except  where  this 
would  jeopardize  emergency  patient 
care. 

E.  Within  30  days  of  the  date  of  this 
Order,  the  licensee  shall:  (1)  Retain  an 
independent  organization  to  perform 
quarterly  audits  of  the  nuclear  medicine 
department,  and  (2)  submit  to  the 
Regional  Administrator,  NRC  Region  111, 
for  approval,  a  description  of  the 
organization  retained,  including  the 
name(s)  and  resume(s)  of  the 
individual(s)  who  will  perform  the 
audits.  The  requirement  for 
independence  of  the  organization  may 
be  satisfied  by  use  of  VA  personnel  who 
have  not  been  associated  in  any  way 
with  V.A.  Edward  Hines,  Ir.  Medical 
Center. 

These  audits  shall  be  conducted  to 
evaluate  the  effectiveness  of  the 
radiation  safety  program  in  assuring 


adherence  to  NRC  requirements  and 
safe  performance  of  licensed  activities. 
These  audits  shall  include  as  a 
minimum: 

1.  Assessment  of  management  control 
and  oversight  of  the  program; 

2.  Evaluation  of  the  adequacy  of 
staffing  levels,  training  and  qualification 
of  personnel  involved  in  licensed 
activities,  understanding  of  the 
procedures  concerning 
misadministrations  and  reporting,  and 
implementation  of  the  program; 

3.  Observation  and  evaluation  of  the 
performance  of  personnel  engaged  in 
licensed  activities;  and 

4.  Assessment  of  the  quality  and 
accuracy  of  records  required  to  be 
maintained  concerning  licensed 
activities. 

The  first  independent  audit  shall  be 
conducted  within  one  month  of  the  date 
of  this  Order.  The  results  of  each  audit 
shall  be  simultaneously  provided  to  the 
Hospital  Director  and  the  Director. 
Division  of  Radiation  Safetv  and 
Safeguards  (DRSS).  NRC  Region  III. 
withm  two  weeks  of  completion  of  the 
audit.  Within  30  days  of  receipt  of  the 
results  of  each  audit,  the  hospital  shall 
provide  to  the  Director.  DRSS,  NRC 
Region  III.  a  description  of  the  corrective 
actions  taken  for  each  recommendation 
by  the  independent  party  and 
justification  for  any  recommendation 
not  accepted. 

The  Regional  Administrator.  Region 
III,  may  relax  or  terminate  any  of  these 
conditions  for  good  cause  shown. 

V 

Dr.  Freeman  may  show  cause  why 
Condition  A  of  this  Order  should  not 
have  been  issued  and  should  be  vacated 
by  filing  a  written  answer  under  oath  or 
affirmation  within  30  days  of  the  date  of 
this  Order  which  sets  forth  the  matters 
of  fact  and  law  on  which  he  relies.  Dr. 
Freeman  may  answer  as  provided  in  10 
CFR  2.202(b)  by  consenting  to  Condition 
A  of  this  Order.  If  Dr.  Freeman  fails  to 
answer  within  the  specified  time. 
Condition  A  of  this  Order  shall  be  final 
without  further  proceedings,  unless  the 
licensee  shows  cause  why  Condition  A 
should  not  have  been  issued  or  requests 
a  hearing  as  to  Condition  A. 

The  licensee  may  show  cause  why 
this  Order  should  not  have  been  issued 
and  should  be  vacated  by  filing  a 
written  answer  under  oath  or 
affirmation  within  30  days  of  the  date  of 
this  Order  which  sets  forth  the  matters 
of  fact  and  law  on  which  the  licensee 
relies.  The  licensee  may  answer  as 
provided  in  10  CFR  2.262(b)  by 
consenting  to  this  Order.  If  the  licensee 
fails  to  answer  within  the  specified  time. 


this  Order  shall  be  final  with  respect  to 
Conditions  B-E  without  further 
proceedings  and  shall  be  Tinal  with 
respect  to  Condition  A  unless  Dr. 
Freeman  shows  cause  why  Condition  A 
should  not  have  been  issued  or  requests 
a  hearing. 

The  licensee  or  any  other  person 
adversely  affected  by  this  Order  may 
request  a  hearing  within  30  days  after 
issuance  of  this  Order.  Any  answer  to 
this  Order  or  any  request  for  hearing 
shall  be  submitted  to  the  Director,  Office 
of  Enforcement.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Copies  shall  also  be  sent  to  the 
Assistant  General  Counsel  for 
Enforcement  at  the  same  address  and  to 
the  Regional  Administrator.  U.S. 
Nuclear  Regulatory  Commission,  Region 
III,  799  Roosevelt  Road.  Glen  Ellyn, 
Illinois  60137.  If  a  person  other  than  the 
licensee  requests  a  hearing,  that  person 
shall  set  forth  with  particularity  the 
manner  in  which  the  petitioner's  interest 
is  adversely  affected  by  the  Order  and 
should  address  the  criteria  set  forth  in 
10  CFR  2.714(d).  Upon  the  failure  of  the 
licensee  and  any  other  person  adversely 
affected  by  this  Order  to  answer  or 
request  a  hearing  within  the  specified 
time,  this  Order  shall  be  final  without 
further  proceedings.  An  answer  to  this 
order  or  a  request  for  hearing  shall  not 
stay  the  immediate  effectiveness  of  this 
order. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  order 
designating  the  time  and  place  of  any 
hearing.  If  a  hearing  is  held,  the  issue  to 
be  considered  at  such  hearing  shall  be 
whether  this  Order  should  be  sustained. 

For  the  Nuclear  Regulatory  Commission. 

Dated  at  Bethesda,  Maryland,  this  24th  day 
of  August  1987. 
James  M.  Taylor, 

Deputy  Executive  Director  for  Regional 
Operations. 

jFR  Doc  87-19799  Filed.  6-27-67;  8:45  amj 

BILLING  CODE  7590-01-** 


Nuclear  Power  Reactor  Operating 
Licenses;  Annual  License  Fee  for 
Fiscal  Year  1988 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission. 

ACTION:  Notification  of  amount  of  FY 
1988  annual  fee  for  nuclear  power 
reactor  operating  licenses. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  is  hereby  publishing  the 
amount  of  the  annual  fee  to  be  assessed 
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during  FY  1988  for  nuclear  power 
'eactor  operating  licenses. 

FOR  FURTHER  INFORMATION  CONTACT;  C. 

James  Holloway.  Jr..  Chief,  License  Fee 
Management  Branch,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555,  Telephone:  301/492-7225. 

Background  and  Notice  of  Amount 

On  September  18. 1986,  the  Nuclear 
Regulatory  Commission  published  a 
finan  new  regulation,  10  CFR  Part  171, 
on  Annual  Fee  for  Power  Reactor 
Operating  Licenses.  This  regulation 
became  effective  on  October  20, 1986, 
and  imposed  an  annual  fee  on 
companies  with  NRC  operating  licenses 
for  nuclear  power  reactors.  Under  the 
provisions  of  10  CFR  171.13,  notice  of 
the  amount  of  the  annual  fee  for  each 
fiscal  year  is  to  be  published  in  the 
Federal  Register  on  or  before  September 
1  of  each  year.  The  formula  for 
computing  fees  as  set  forth  in  10  CFR 
171.15(c)  has  been  used  to  determine  the 
amount  of  fees  for  FY  1988.  Based  on 
this  formula,  notice  is  hereby  given, 
pursuant  to  10  CFR  171.13,  that  the 
annual  fee  to  be  assessed  in  FY  1988  for 
each  nuclear  power  reactor  operating 
license  will  be  S936.000.  This  fee  is 
applicable  beginning  October  1, 1987. 
and  will  be  collected  in  accordance  with 
10  CFR  Part  171.  The  analysis  used  for 
determining  the  annual  fee  is  available 
in  the  NRC  Public  Document  Room,  1717 
H  Street,  NW..  Washington,  DC. 

Dated  at  Bethesda.  Maryland,  this  25th  day 
of  August  1987. 

For  the  Nuclear  Regulatory  Commission. 

Ronald  M.  Scroggins, 

Controller. 

(re  Doc.  87-19800  Filed  8-27-87;  8;45  am) 

BILUNG  COOe  7S9O-01-M 

Standard  Review  Plan;  Put>lic 
Comment  Solicited 

The  Nuclear  Regulatory  Commission 
(NRC)  is  issuing  for  comment  a  new 
Standard  Review  Plan  (SRP)  Section 
which  is  published  in  its  entirety  below. 
The  new  SRP  Section  will  be  used  by 
the  NRC  staff  to  evaluate  all  submittals 
from  licensees  and  applicants  dealing 
with  implementation  of  leak-before- 
break  technology  under  the  broad  scope 
amendment  to  General  Design  Criterion 
4  (GDC-4)  of  Appendix  A,  10  CFR  Part 
50.  This  amendment  is  expected  to  be 
published  as  a  final  rule  in  November  or 
December  of  1987.  The  new  SRP  section 
3.6.3  had  its  genesis  in  the  USNRC 
Piping  Review  Committee  Report, 
NUREG-1061,  Volume  3,  dated 
November  1984,  but  has  undergone 
substantial  revision  as  a  result  of  the 


efforts  of  the  NRC  staff,  NRC 
contractors  and  consultants,  the 
Committee  to  Review  Generic 
Requirements  (CRGR),  and  the  Advisory 
Committee  on  Reactor  Safeguards 
(ACRS).  Additionally,  nuclear  industry 
comments  on  the  proposed  broad  scope 
amendment  to  GDC^  (51  FR  26393) 
have  also  had  major  impacts  on  the 
present  version  of  SRP  3.6.3.  The  CRGR 
endorsed  publication  of  this  notice  at 
their  119th  meeting  on  July  22, 1987,  and 
the  ACRS  endorsed  publication  of  this 
notice  at  their  328th  meeting  on  August 
7, 1987. 

While  the  entire  SRP  3.6.3  is  open  to 
public  comment  the  staff  particularly 
invites  remarks  on  the  following; 

1.  With  respect  to  the  evaluation  of 
structures  protecting  essential 
equipment  as  stated  in  V. 
Implementation  below,  comment  is 
requested  on  the  need  to  assume 
"pressurizations  associated  with  an  area 
equivalent  to  the  cross  section  of  the 
controlling  pipe  and  a  linear  release 
time  of  three  seconds"  in  piping  which 
qualifies  for  leak-before-break. 

2.  With  respect  to  corrosion  resistance 
of  piping  as  stated  in  III.  Review 
Procedures,  item  6.,  below,  comment  is 
requested  on  the  statement  that  piping 
susceptible  to  IGSCC  may  qualify  for 
leak-before-break  if  two  mitigating 
methods  are  applied  "within  the  first 
two  years  of  service", 

3.  Regarding  the  statement  in  V. 
Implementation  that  "Requirements  for 
containment  design  *  *  *  are  not 
affected",  the  staffs  current  position  is 
that  the  cited  requirements  include 
pressurizations,  pipe  whip  effects  and 
jet  impingement  effects  from  pipe 
ruptures  on  containment  pressure 
boundaries  and  primary  structures,  and 
in  the  case  of  containments  with 
pressure  suppression  design  features, 
the  effects  of  pipe  ruptures  on  those 
features.  The  proposed  amendment  to 
General  Design  Cnterion  4  (51  FR  26393) 
mentioned  that  the  Commission 
recognizes  the  need  to  address  whether 
and  to  what  extent  leak-before-break 
can  be  applied  to  containment  design 
bases.  Comments  are  requested  on  how 
containment  design  bases  might  be 
modified  together  with  the  associated 
technical  justifications  for  the  proposed 
modification,  particularly  with  respect 
to  pipe  whip  effects  and  jet  impingement 
effects.  Commenters  may  wish  to 
differentiate  between  existing  plants 
and  new  design  concepts  not  yet 
constructed. 

The  full  text  of  SRP  3.6.3  is  as  follows: 


3.6.3    Leak- Be  fore-Break  Evaluation 
Procedures 

Review  Responsibilities 

Primary — Materials  Engineermg  Branch, 
NRR 

Secondary — Mechanical  Engineering 
Branch,  NRR 

/.  Areas  of  Review 

General  Design  Criterion  4  (GDC-4)  of 
Appendix  A  to  10  CFR  Part  50  allows 
the  use  of  analyses  reviewed  and 
approved  by  the  Commission  to 
eliminate  from  the  design  basis  the 
dynamic  effects  of  the  pipe  ruptures 
postulated  in  SRP  section  3.6.2.  The  staff 
reviews  and  approves  each  plant 
specific  and  fluid  piping  system  specific 
submittal  from  licensees  and  applicants 
to  eliminate  these  dynamic  effects. 
Approval  of  these  "leak-before-break" 
analyses  by  the  staff  permits  the  case- 
by-case  removal  of  protective  hardware 
such  as  pipe  whip  restraints  and  jet 
impingement  barriers,  the  redesign  of 
pipe  connected  components,  their 
supports  and  their  internals,  and  other 
related  changes  in  operating  plants. 
Likewise,  requirements  in  plants  under 
construction  or  to  be  designed  in  the 
future  are  similarly  relaxed.  The  staff 
review  assures  that  adequate 
consideration  has  been  given  to  direct 
and  indirect  pipe  failure  mechanisms 
and  other  degradation  sources  which 
could  challenge  the  integrity  of  piping. 
The  staff  review  of  direct  pipe  failure 
mechanisms  comprises  the  following 
elements: 

1.  An  evaluation  over  the  entire  life  of 
the  plant  of  the  following; 

a.  Water  Hammer. 

b.  Creep  Damage, 

c.  Erosion. 

d.  Corrosion, 

e.  Fatigue, 

f.  Environmental  Conditions. 

2.  A  deterministic  fracture  mechanics 
and  leak  are  evaluation. 

The  staff  reviews  the  factors  which 
contribute  to  the  initial  quality  of  the 
piping  and  the  provisions  adopted  to 
maintain  this  quality.  In  addition,  leak 
detection  methods  are  examined  to 
assure  that  adequate  detection  margins 
exist  for  the  postulated  throughwall  flaw 
used  in  the  deterministic  fracture 
mechanics  evaluation. 

Indirect  failure  mechanisms  as 
defined  in  the  plant  FSAR  which  could 
lead  to  pipe  rupture  are  investigated. 
These  include  seismic  events  and 
system  overpressurizations  due  to 
accidents  resulting  from  human  error, 
fires,  or  flooding  which  cause  electrical 
and  mechanical  control  systems  to 
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malfunction.  Missiles  from  equipment, 
damage  from  moving  equipment  and 
failures  of  structures,  systems  or 
components  in  close  proximity  to  the 
piping  are  investigated  as  well. 
However,  the  results  of  prior  analyses 
conducted  to  show  compliance  with 
Commission  regulations  can  be 
applicable  to  potential  sources  of 
indirect  pipe  rupture. 

//.  Acceptance  Criteria 

Acceptance  criteria  are  based  on 
meeting  the  requirements  of  General 
Design  Criterion  4  as  it  relates  to  the 
exclusion  of  dynamic  effects  of  the  pipe 
ruptures  postulated  in  SRP  section  3.6.2. 
Analyses  reviewed  and  approved  by  the 
staff  must  demonstrate  that  the 
probability  of  fluid  system  piping 
rupture  is  extremely  low  under 
conditions  consistent  with  the  design 
basis  of  the  piping.  The  design  basis  for 
the  piping  means  those  conditions 
specified  in  the  FSAR.  as  amended,  and 
may  include  10  CFR  Part  50.  applicable 
sections  of  the  Standard  Review  Plan. 
Regulatory  Guides,  and  industry 
standards  such  as  the  ASME  Boiler  and 
Pressure  Vessel  Code.  A  deterministic 
evaluation  that  demonstrates  sufficient 
margins  against  failure,  and  that 
includes  verified  design  and  fabrication 
in  addition  to  an  adequate  inservice 
inspection  program,  can  be  assumed  to 
satisfy  the  extremely  low  probability 
criterion. 

Leak-before-break  should  only  be 
applied  to  ASME  Code  Class  1  and  2 
piping  or  the  equivalent.  Applications  to 
other  high  energy  piping  will  be 
considered  based  on  an  evaluation  of 
the  proposed  design  and  inservice 
inspection  requirements  as  compared  to 
ASME  Code  Class  1  and  2  requirements. 

Approval  of  the  elimination  of 
dynamic  effects  from  postulated  pipe 
ruptures  is  obtained  individually  for 
particular  piping  systems  at  specific 
nuclear  power  units.  Leak-before-break 
cannot  be  applied  to  individual  welded 
joints  or  other  discrete  locations.  Leak- 
before-break  is  applicable  only  to  an 
entire  piping  system  or  anlayzable 
portion  thereof.  Analyzable  portions  are 
typically  segments  located  between 
anchor  points.  When  leak-before-break 
technology  is  applied,  all  potential  pipe 
rupture  locations  are  examined;  the 
examination  is  not  limited  to  those 
postulated  pipe  rupture  locations 
determined  from  SRP  Section  3.6.2. 

///.  Review  Procedures 

The  reviewer  verifies  compliance  with 
the  following  factors  necessary  for  an 
acceptable  submittal  to  utilize  leak- 
before-break  technology. 


1.  The  leak-before-break  evaluation 
uses  design  basis  loads  and  is  based  on 
the  as-built  configuration  as  opposed  to 
the  design  configuration.  Correct 
location  of  supports  and  their 
characteristics  (such  as  gaps)  are 
verified,  as  are  the  weights  and 
locations  of  components  such  as  valves. 
Particular  attention  is  given  to  the 
reliability  of  snubbers  whose  failure 
could  invalidate  the  stresses  used  in  the 
fracture  mechanics  evaluations. 
Compliance  with  the  technical 
specifications  can  be  used  to 
demonsrtrate  that  snubber  failure  rates 
are  maintained  at  a  low  level.  Leak- 
before-break  technologv  cannot  be 
applied  to  piping  supported  by  masonry 
block  walls  unless  compliance  with 
Multi-Plant  Action  B-59  is  achieved. 

2.  Degradation  by  erosion,  erosion/ 
corrosion,  and  erosion/cavitation  due  to 
unfavorable  flow  conditions  and  water 
chemistry  is  examined.  Industrv' 
experience  for  specific  piping  systems 
plays  a  major  role  in  the  evaluation  of 
these  degradation  mechanisms. 
Additionally,  an  evaluation  of 
fabrication  wall  thinning  of  elbows  and 
other  fittings  is  undertaken  to  assure 
that  Code  minimum  wall  requirements 
are  met.  These  evaluations  must 
demonstrate  that  these  mechanisms  are 
not  potential  sources  of  pipe  rupture. 

3.  Determination  of  leakage  from  a 
system  under  pressure  involves 
uncertainties  and,  therefore,  margins  are 
needed.  Sources  of  uncertainties  include 
plugging  of  the  leakage  crack  with 
particulate  material  over  time,  leakage 
prediction,  measurement  techniques, 
personnel,  and  frequency  of  monitoring. 
Leakage  detection  systems  are 
evaluated  to  determine  that  they  are 
sufficiently  reliable,  redundant,  and 
sensitive  so  that  margin  on  detection  of 
unidentified  leakage  exists  for  the 
throughwall  flaws  used  in  the 
deterministic  fracture  mechanics 
evaluation.  Leak  detection  systems 
equivalent  to  Regulatory  Guide  1  45  are 
required  for  the  piping  under  evaluation 
inside  the  containment.  The  sensitivity 
and  reliability  of  leakage  detection 
systems  used  outside  the  containment 
must  be  demonstrated  to  be  equivalent 
to  Regulatory  Guide  1.45  systems. 
Methods  that  have  been  shown  to  be 
acceptable  include  local  leak  detection, 
for  example,  visual  observation  or 
instrumentation.  .'Administrative  controls 
can  be  required  to  enforce  adequate 
implementation  of  leakage  detection  and 
monitoring. 

Unless  a  detailed  justification  can  be 
presented  that  accounts  for  the  effects 
of  these  sources  of  uncertainties,  a 
margin  of  10  on  the  leakage  prediction 


will  be  required  for  determining  the 
leakage  size  flaw. 

4.  A  systems  evaluation  of  potential 
water  hammer  is  made  to  assure  that 
pipe  rupture  due  to  this  mechanism  is 
unlikely.  Water  hammer  is  a  generic 
term  including  various  unanticipated 
high  frequency  hydrodynamic  events 
such  as  steam  hammer  and  water 
slugging.  To  demonstrate  that  water 
hammer  is  not  a  significant  contributor 
to  pipe  rupture,  reliance  on  historical 
frequency  of  water  hammer  events  in 
specific  piping  systems  coupled  with  a 
review  of  operating  procedures  and 
conditions  may  be  used  for  this 
evaluation.  Alternatively,  design 
changes  such  as  the  use  of  j-tubes. 
vacuum  breakers  and  jockey  pumps 
coupled  with  improved  procedures  can 
be  used  to  reduce  concerns  with  water 
hammer.  The  reviewer  establishes  that 
any  measures  needed  to  abate  water 
hammer  frequency  and  magnitude  will 
be  effective  for  the  life  of  the  plant. 

5.  A  review  of  creep  and  creep-fatigue 
is  required.  Operation  below  70GT  in 
ferritic  steel  piping  and  below  SOOT  in 
austenitic  steel  piping  can  satisfy 
concerns  with  creep. 

6.  The  requirement  that  corrosion 
resistance  of  piping  be  demonstrated 
can  rely  on  in\estigations  of  tne 
frequency  and  degree  of  corrosion  in  the 
specific  piping  systems  under  review. 
Modification  to  operating  conditions  (as 
for  example,  controlling  water 
chemistry)  or  design  changes  (as  for 
example,  replacing  piping  material)  are 
measures  that  can  be  taken  to  improve 
corrosion  resistance  in  piping.  The  staff 
recognizes  that  remedial  residual  stress 
improvement  treatments  are  effective  in 
reducing  damage  from  intergranular 
stress  corrosion  cracking  (IGSCC). 
However,  remedial  stress  improvement 
treatments  of  materials  susceptible  to 
IGSCC  alone  do  not  provide  a  sufficient 
basis  to  support  leak-before-break 
evaluations.  The  staff  would,  however, 
review  such  evaluations  on  a  case-by- 
case  basis  if  hydrogen  water  chemistry 
were  used  as  an  adjunctive  measure 
with  the  remedial  stress  improvement 
treatments.  The  licensees'  practices  with 
regard  to  facility  water  chemistry  would 
be  an  additional  factor  considered  in  the 
review.  Piping  susceptible  to  IGSCC 
with  any  planar  flaws  in  excess  of  the 
standards  in  IWB  3514.3  of  section  XI  of 
the  ASME  Code,  would  not  be  permitted 
to  use  leak-before-break  analyses. 
However,  piping  susceptible  to  IGSCC 
that  has  been  treated  by  two  mitigating 
methods  within  the  first  two  years  of 
service  may  qualify  for  lepk-before- 
break  if  the  piping  contains  no  flaws 
larger  than  those  permitted  by  IWB 
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3514.3  of  section  XI  of  the  ASME  Code. 
Piping  repaired  by  weld  overlays  cannot 
apply  leak-before-break  technology. 

7.  An  assessment  of  potential  indirect 
sources  of  pipe  ruptures  is  required  to 
demonstrate  that  indirect  failure 
mechanisms  defined  in  the  plant  FSAR 
are  remote  causes  of  pipe  rupture. 
Compliance  with  the  sn  jbber 
surveillance  requirements  of  the 
technical  specifications  assures  that 
snubber  failure  rates  are  acceptably  low. 

8.  The  reviewer  determines  that  the 
piping  material  is  not  susceptible  to 
brittle  cleavage-type  failure  over  the  full 
range  of  system  operating  temperatures 
(that  is.  the  material  is  on  the  upper 
shelf). 

9.  The  reviewer  determines  that  the 
system(s)  under  evaluation  do  not  have 
a  history  of  fatigue  cracking  or  failure. 
An  evaluation  is  performed  to  assure 
that  the  potential  for  pipe  rupture  due  to 
thermal  and  mechanical  induced  fatigue 
is  extremely  low.  Licensees  and 
applicants  must  demonstrate  that  there 
is  adequate  mixing  of  high  and  low 
temperature  fluids  so  that  there  is  no 
potential  for  significant  cyclic  thermal 
stresses.  In  addition,  it  must  also  be 
demonstrated  that  there  is  no  significant 
potential  for  vibration  induced  fatigue 
cracking  or  failure. 


10.  The  following  steps  constitute  an 
acceptable  deterministic  leak-before- 
break  evaluation  procedure; 

a.  Demonstrate  the  accuracy  of  both 
the  fracture  mechanics  and  the  leak  rate 
computational  methods  by  comparison 
with  other  acceptable  computational 
procedures  or  with  experimental  data. 

b.  Identify  the  types  of  materials  and 
materials  specifications  used  for  base 
metal,  weldments  and  safe  ends,  and 
provide  the  materials  properties 
including  toughness  and  tensile  data, 
long-term  effects  such  as  thermal  aging, 
and  other  limitations. 

c.  Specify  the  type  and  magnitude  of 
the  loads  applied  (forces,  bending  and 
torsional  moments),  their  source(s)  and 
method  of  combination.  For  each  pipe 
size  in  the  functional  system,  identify 
the  locations(3)  which  have  the  least 
favorable  combination  of  stress  and 
material  properties  for  base  metal, 
weldments  and  safe  ends. 

d.  Postulate  a  throughwall  flaw  at  the 
location(s)  specified  in  (c.)  above.  The 
size  of  the  flaw  should  be  large  enough 
so  that  the  leakage  is  assured  of 
detection  with  the  margin  specified  in 
III. 3  above  using  the  installed  leak 
detection  capability  when  the  pipes  are 
subjected  to  normal  operating  loads.  If 
auxiliary  leak  detection  systems  are 
relied  on.  they  should  be  described.  For 


the  estimation  of  leakage,  the  normal 
operating  loads  (i.e.,  deadweight, 
thermal  expansion,  and  pressure)  are  to 
be  combined  based  on  the  algebraic  sum. 
of  individual  values. 

e.  Using  fracture  mechanics  stability 
analysis  or  limit  load  analysis  based  on 
(1.)  below,  and  normal  plus  SSE  loads, 
determine  the  critical  crack  size  for  the 
postulated  throughwall  crack.  Determine 
crack  size  margin  by  comparing  the 
selected  leakage  size  crack  to  the 
critical  crack  size.  Demonstrate  that 
there  is  a  margin  of  2  between  the 
leakage  and  critical  crack  sizes.  The 
same  load  combination  method  selected 
in  (f.)  below  must  be  used  to  determine 
the  critical  crack  size. 

f.  Determine  margin  in  terms  of 
applied  loads  by  a  crack  stability 
analysis.  Demonstrate  that  the  leakage 
size  cracks  will  not  experience  unstable 
crack  growth  if  1.4  times  the  normal  plus 
SSE  loads  are  applied.  Demonstrate  that 
crack  growth  is  stable  and  the  final 
crack  is  limited  such  that  a  double- 
ended  pipe  break  will  not  occur. 
However,  the  1.4  margin  can  be  reduced 
to  1.0  if  the  deadweight,  thermal 
expansion,  pressure,  SSE  (inertial),  and 
seismic  anchor  motion  (SAM)  loads  are 
combined  based  on  individual  absolute 
values  as  follows: 


UM  1 
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v'.here  F  denotes  the  axial  force,  M, 
denotes  the  i-th  component  of  moment 
{i  =  1.  2,  3),  M  denotes  the  total  moment, 
and  the  subscripts  denote  the  load.  An 
evaluation  of  seismic  anchor  motion 
loads  at  SSE  conditions  may  be  omitted 
when  these  are  shown  to  be  small  at 
OBE  conditions. 

g.  The  pipmg  materials  toughness  (J-R 
curves]  and  tensile  (stress-strain  curves) 
properties  should  be  determined  at 
temperatures  near  the  upper  range  of 
normal  plant  operation. 

h.  The  specimen  used  to  generate  J-R 
curves  should  be  large  enough  to 
provide  crack  extensions  up  to  an 
amount  consistent  with  J/T  condition 
determined  by  analysis  for  the 
application.  Because  practical  specimen 
size  limitations  exist,  the  ability  to 
obtain  the  desired  amount  of 
experimental  crack  extension  miay  be 
restricted.  In  this  case,  extrapolation 
techniques  mav  be  used  as  described  in 
NUREG-1061,  Volume  3.  or  in  NUREG/ 
CR-4575,  Other  techniques  can  be  used 
if  adequately  justified, 

i.  The  stress-strain  curves  should  be 
obtained  over  the  range  from  the 
proportional  limit  to  maximum  load. 

j.  Preferably,  the  materials  tests 
should  be  conducted  using  archival 
material  for  the  pipe  being  evaluated.  If 
archival  material  is  not  available,  plant 
specific  or  industry  wide  generic 
material  data  bases  can  be  assembled 
and  used  to  define  the  required  material 
tensile  and  toughness  properties.  Test 


m.aterial  should  include  base  and  weld 

metals, 

k.  To  provide  an  acceptable  level  of 
reliability,  plant  specific  generic  data 
bases  must  be  reasonable  lower  bounds 
for  compatible  sets  of  materia!  tensile 
and  toughness  properties  associated 
with  materials  at  the  plant.  To  assure 
that  the  plant  specific  generic  data  base 
is  adequate,  a  determination  must  be 
made  to  demonstrate  that  the  generic 
data  base  represents  the  range  of  plant 
materials  to  be  evaluated.  This 
determination  is  based  on  a  comparison 
of  the  plant  material  properties 
identified  in  (b.)  above  with  those  of  the 
materials  used  to  develop  the  generic 
data  base.  The  number  of  material  heats 
and  weld  procedures  tested  must  be 
adequate  to  cover  the  strength  and 
toughness  range  of  the  actual  plant 
materials.  Reasonable  lower  bound 
tensile  and  toughness  properties  from 
the  plant  specific  generic  data  base  are 
to  be  used  for  the  stability  analysis  of 
individual  materials,  unless  otherwise 
justified. 

Industry  generic  data  bases  must 
provide  a  reasonable  lower  bound  for 
the  population  of  material  tensile  and 
toughness  properties  associated  with 
any  individual  specification  (e.g.,  A106, 
Grade  B),  material  type  (e.g.,  austenitic 
steel)  or  welding  procedures. 

The  number  of  material  heats  and 
weld  procedures  tested  must  be 
adequate  to  cover  the  range  of  the 
strength  and  tensile  properties  expected 


for  specific  material  specifications  or 
types.  Reasonable  lower  bound  tensile 
and  toughness  properties  from  the 
industry  generic  data  base  are  to  be 
used  for  the  stability  analysis  of 
individual  materials. 

If  the  data  are  being  developed  from 
an  archival  heat  of  material,  three 
stress-strain  curves  and  three  J- 
resistance  curves  from  that  one  heat  of 
material  is  sufficient.  Tests  should  be 
conducted  at  temperatures  near  the 
upper  range  of  normal  plant  operation. 
Tests  should  also  be  conducted  at  a 
lower  temperature,  which  may  represent 
a  plant  condition  (e.g.,  hot  standby) 
where  pipe  break  would  present  safety 
concerns  similar  to  normal  operation. 
These  tests  are  intended  only  to 
determine  if  there  is  any  significant 
dependence  of  toughness  on 
temperature  over  the  temperature  range 
of  interest.  The  lower  toughness  should 
be  used  in  the  fracture  mechanics 
evaluation.  One  J-R  curve  and  one 
stress-strain  curve  for  one  base  metal 
and  weld  metal  are  considered  adequate 
to  determine  temperature  dependence. 

1.  There  are  certain  limitations  that 
currently  preclude  generic  use  of  limit 
load  analyses  to  evaluate  leak-before- 
break  conditions  for  elimination  pipe 
restraints.  However,  a  modified  limit- 
load  analysis  can  be  used  for  austenitic 
steel  piping  to  demonstrate  acceptable 
margins  as  indicated  below: 

Construct  a  master  curve  where  a 
stress  index,  SI,  given  by 


SI 


S  +  M  P 


m 


(1) 


is  plotted  as  a  function  of  pcstulated  total  circurferentia  1  tf"rcugh- 
wall  flaw  length,  L,  defined  by 


L  =  2  9  R 


(2) 


where 


S  -  2  a^   [  2  sin  ^  -  sin  G  ], 


(3) 
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(4) 


e  =  half  angle  in  raoians  of  the  pcst..latec  tr.rcjghwall  circum- 
ferential flaw, 

P  =  pipe  mean  radius,  that  is,  the  a/e>^dge  bet«ee^  the  inner  and 
outer  radius, 


P  =  the  combined  membrane  stress,  1nc"^udinc  rressure,  deadweight, 
m 

and  seismic  components, 


M  =  the  margin  associated  with  the  load  cort^ration  method  (that  is, 
absolute  or  algebraic  sum}  selected  for  the  analysis, 


(Tr  =   flow  Stress  for  austen^tic  stee'  pipe  rateria'  categories, 


If  9  +  ^  from  Eqs.  (2)  and  f'^^  is  create^  than  -    ,   the'" 


S  =  2cr.  [  sin  p  ], 


where 


P  = 


.(P^/a^). 


(5) 


(6) 


When  the  master  (  urve  is  constructed       material  of  interest.  The  allowable  flaw 


using  Fqs.  (1),  (2),  and  (3)  or  (5),  the 
allowable  circumferential  throughwall 
ridvv  length  can  be  determined  by 
entering  the  master  curve  at  a  stress 
index  (SI)  value  determined  from  the 
loads  and  austenitir  steel  piping 


size  determined  from  the  master  curve 
at  the  appropriate  SI  value  can  then  be 
used  to  determine  if  the  required 
margins  are  met.  Allowable  values  of  9 
are  those  that  result  in  S  being  greater 
than  zero  from  Eqs.  (3)  and  (5).  The  flow 


stress  used  to  construct  the  master  curve 
and  the  definition  of  SI  used  to  enter  the 
master  cur^'e  are  defined  for  each 
material  category  as  follows: 
Base  Metal  and  TIG  Welds: 
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The  flow  stress  used  to  construct  the  master  curve  is 


(J.   =    0.5    {C     -^    rr 


y       %' 


when  the  yield  strengtli,  c   ,  end  the  ultimate  strength,  cr  , 
terrperature  are  known. 


If  the  yield  and  ultimate  strengths  at  ten-,pereture  &re  net  Known, 
then  Code  minimurr,  values  at  terrperature  can  be  used,  or  e  ■  te'-native''y 
if 


(SI) 

17M 


2.5,  then 


a^  =  51  ksi ,  cr 


if 


(SI) 


17M 


>  2.5,  then 


cr-,  =  45  ksi , 


The  value  cf  SI  used  to  enter  the  master  curve  ^cr  tase  meta'  and  t:g 
welds  is 


SI  =  M  (P^  ^  P,^ 


(7) 


32632 


Federal  Register  /  Vol.  52,  No    16:'  /  Friday.  August  28,  1987  /  Notices 


where 

Po  =  the  combined  primtiry  bending  stress, 
inrluding  deadweiyht  and  seismic 
components 


Shielded  Metal  Arc  (SMA  Wj  and 
Submerged  Arc  (SAW)  Welds: 

The  flow  stress  used  to  construct  the 
master  curve  must  be  51  ksi. 


The  value  of  SI  used  to  enter  the 
master  curve  for  SMAW  and  SAW  is 


i 


SI  =  M  (P^  -  Pfc  ^  Pe)  ^ 


(^) 


where" 


P     =  combined  expansion  stress  at  nonnal   operation, 
e 

I 

Z  =   1.15  [1.0  +  0.013   (OD-4)]  for  SK^W, 


Z  =   1.30  [1.0  +  C.OIC   {OD-4)]  for  SAW, 


and 


OD  =  pipe  outer  dian^eter  in  inches, 


When  the  allowable  flaw  length  is 
determined  from  the  master  curve  at  the 
appropriate  SI  value,  it  can  be  used  to 
determine  if  the  required  margins  on 
load  and  flaw  size  are  met  using  the 
following  procedure: 

For  an  absolute  sum  load  combination 
method,  M  =  1.0.  and  if  the  allowable 
flaw  length  from  the  master  curve  is 
equal  to  at  least  twice  the  leakage  size 
flaw,  then  the  margins  on  load  and  flaw- 
size  are  met. 

For  the  algebraic  sum  method  of  loan 
combinaiton,  first  let  M  =  1.4,  and  if  the 
allowable  flaw  length  from  the  master 
curve  is  at  least  equal  to  the  leakage 
size  flaw,  then  the  margin  on  load  is 
met.  Second,  let  M  =  1,0  and  if  the 
allowable  flaw  length  from  the  master 
curve  is  at  least  twice  the  leakage  size 
flaw,  thon  the  margin  on  flaw  size  is 
mpt. 

Additional  guidance  on  the  fracture 
mechanics  evaluation  can  be  found  in 
NL'REG-1061.  Volume  3,  Chapter  5, 
dd'pd  November  1984.  and  entitled 
■  Rt'pmt  of  the  U.S.  Nuclear  Regulatory 


Commission  Piping  Review  Committee" 
and  subtitled  "Evaluation  of  Potential 
for  Pipe  Breaks". 

IV.  Evaluation  Findings 

The  reviewer  verifies  that  sufficient 
information  has  been  provided  and  that 
his  review  supports  conclusions  of  the 
following  type,  to  be  included  in  the 
staffs  safety  evaluation  report: 

The  staff  evaluation  determines  on  a 
plant  specific  and  piping  system  specific 
basis  that  the  acceptance  criteria  are 
satisfied  and.  therefore  that  dynamic 
effects  of  pipe  rupture  may  be 
eliminated  from  design  consideration. 
When  dynamic  effects  of  pipe  rupture 
are  eliminated,  protective  devices  such 
as  pipe  whip  restraints  and  jet 
impingement  barriers  are  no  longer 
needed,  and  other  related  design 
changes  can  take  place.  The  staff 
determination  is  based  on  the  following: 

1.  That  water  hammer,  corrosion, 
creep,  fatigue,  erosion,  environmental 
conditions  and  indirect  sources  are 
remote  causes  of  pipe  rupture. 


(9 


(IC) 


2.  That  a  deterministic  fracture 
mechanics  evaluation  has  been 
completed  and  approved  by  the  staff. 

3.  That  leak  detection  systems  are 
sufficiently  reliable,  redundant,  diverse 
and  sensitive,  and  that  margin  exists  to 
detect  the  throughwall  flaw  used  in  the 
deterministic  fracture  mechanics 
evaluation, 

V.  Implementation 

The  following  is  intended  to  provide 
guidance  to  applicants  and  licensees 
regarding  the  .NRC  staffs  plnns  for  usin^ 
this  SRP  section. 

Except  in  those  cases  in  which  the 
applicant  proposes  an  acceptable 
alternative  method  for  complying  with 
specific  portions  of  the  Commission's 
regulations,  the  methods  described 
herein  will  be  used  by  the  staff  in  its 
evaluation  of  conformance  with 
Commission  regulations. 

Only  dynamic  effects  of  postulated 
pipe  ruptures  may  be  eliminated  when 
leak-before-break  technology  is  shown 


UM  I 
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to  be  applicable.  Requirements  for 
containment  design,  emergency  core 
cooling  system  performance  and 
environmental  qualification  of  electrical 
and  mechanical  equipment  are  not 
affected.  (See  the  Supplementary 
Information  to  the  final  broad  scope 
GDC-4  amendment  which  permits  an 
exception  to  this  statement  for 
equipment  qualification  under  certain 
conditions). 

Applicants  for  operating  licenses 
seeking  to  modify  design  features  to 
take  advantage  of  leak-before-break 
technology  are  required  to  reflect  the 
revised  design  in  an  amendment  to  the 
pending  FSAR.  If  the  design  change 
modifies  design  criteria  set  forth  in  the 
PSAR,  an  amendment  to  the  applicable 
construction  permit  may  also  be 
necessary. 

After  leak-before-break  technology 
results  are  accepted  for  specif:r  piping 
systems  at  specific  plants,  any  proposed 
future  plant  modifications  in  operating 
conditions  or  plant  features  may  require 
an  assessment  of  the  impacts  on  the 
original  conclusions  from  the  initial 
leak-before-break  evaluation. 
When  leak-before-break  is 
successfully  demonstrated,  all 
postulated  pipe  ruptures  are  eliminated 
in  the  specific  piping  system  under 
review.  Ruptures  in  branch  connections 
to  the  piping  system  under  review  are 
still  postulated,  unless  these  lines  also 
qualify  for  leak-before-break.  An 
evaluation  of  dynamic  effects  at  these 
branch  connections  is  required,  as  for 
example,  in  heavy  component  support 
design  or  redesign. 

When  dynamic  effects  of  pipe  rupture 
are  eliminated  from  the  design  basis, 
current  NRC  criteria  and  industry  codes, 
such  as  the  ASME  Code,  may  be 
required  for  calculating  the  seismic 
loads  in  the  heavy  component  support 
redesign  of  operating  plants  or  plants 
under  construction  (for  example,  when 
snubbers  are  reduced  in  number  or 
capacity  in  older  operating  plants;  on 
the  other  hand,  changing  high  strength 
fastener  material  would  not  require  the 
use  of  current  codes  or  NRC  criteria).  In 
heavy  component  support  redesign,  the 
already  existing  SSE  may  be  used,  and 
improved  functional  reliability  must  be 
demonstrated  for  any  changes 
implemented.  Structural  capacity 
associated  with  the  original  steel  and 
concrete,  including  struts,  columns, 
pedestals,  hangers,  trusses  and  skirts 
cannot  be  diminished  in  the  support 
system  of  operating  plants  or  plants 
under  construction.  Redesign  will  be 
limited  to  replacing  high  strength 
fastener  material  and  reducing  the 
number  and  capacity  of  snubbers. 
Applicants  and  licensees  undertaking 


heavy  component  support  redesign,  with 
dynamic  effects  of  pipe  rupture 
eliminated,  should  use  independent 
design  and  fabrication  verification 
procedures  to  minimize  the  potential  for 
design  and  construction  errors, 
Displacements  and  rotations  resulting 
from  potential  failure  of  redesigned 
lateral  (horizontal)  supports  should  not 
lead  to  the  rupture  of  piping  connected 
to  the  reactor  coolant  loop  heavy 
components. 

Plant  design  and  arrangement 
considerations  to  assure  protection 
against  f.uid  svstem  failures  are 
discussed  in  SRP  3.6.1.  SRP  3.6.2  covers 
the  size  and  location  of  postulated 
breaks,  postulated  leakage  cracks  and 
how  postulated  breaks  and  leakage 
cracks  affect  structural  design  and 
equipment  qualification. 

When  leak-before-break  has  been 
demonstrated  to  be  applicable  as 
provided  for  in  this  section,  designers 
are  cautioned  that  safety  related 
equipment  locations  should  continue  to 
be  chosen  with  care  as  discussed  in  B.l 
of  ASB  3-1  of  SRP  3.6.1.  Safety  related 
equipment  should  not  be  concentrated  in 
the  vicinity  of  high  energy  lines 
irrespective  of  whether  leak-before- 
break  is  applicable.  Routing  of  high 
energy  lines  in  the  vicinity  of  control 
rooms  is  not  acceptable. 

When  leak-before-break  has  been 
demonstrated  to  be  applicable  as 
provided  for  in  this  section,  the 
following  provisions  of  SRP  3.6,2  remain 
applicable: 

1.  Postulation  of  leakage  cracks  in 
piping  qualifying  for  leak-before-break 
is  still  required  (see  B.3.C  of  MEB  3-1  of 
SRP  3.6.2).  Leakage  cracks  in  high  and 
moderate  energy  piping  not  qualifying 
for  leak-before-break  are  also  required. 

2.  Evaluation  of  structures  protecting 
essential  equipment  is  still  required  (see 
B.l.c.(4)  of  MEB  3-1).  Design  of  these 
structures  includes  all  dynamic  effects 
of  high  energy  piping  not  qualifying  for 
leak-before-break.  however,  for  piping 
which  does  qualify  for  leak-before- 
break,  only  the  pressurizations 
associated  with  an  area  equivalent  to 
the  cross  section  of  the  controlling  pipe 
and  linear  release  time  of  3  seconds 
should  be  assumed,  unless  justirication 
is  provided  for  alternative  leakage 
conditions  from  an  evaluation  of  other 
potential  sources,  such  as  flanges, 
bolted  covers  and  values. 

3.  Environmental  qualification  of 
safety-related  equipment  is  specified  in 
B,l.c(5)  of  MEB  3-1  Other  requirements 
are  defined  by  10  CFR  50.49  and  further 
amplified  by  Regulatory  Guide  1,89, 
Revision  2.  Relaxations  in  these 
requirements  when  leak-before-break  is 
acceptably  demonstrated  can  be 


authorized  as  discussed  in  the 
Supplementary  Information  of  the  final 
broad  scope  amendment  to  GDC-4.  The 
authorization  is  expected  to  be  a  case- 
by-case  action,  and  will  require  the 
licensee  or  applicant  to  seek 
exemption(s)  to  the  existing 
requirements. 
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Public  comment  letters  should  be  sent 
to:  David  L.  Meyer.  Chief.  Rules  and 
Procedures  Branch.  Division  of  Rules 
and  Records,  U.S.  Nuclear  Regulatory 
Commission,  Room  4CX)0,  Maryland 
National  Bank  Building,  7735  Old 
Georgetown  Road,  Bethesda,  Maryland. 
20014.  Comment  period  expires  October 
13,  1987. 

Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so.  but  assurance  of  consideration  can 
only  be  given  to  comments  received  on 
or  before  this  date.  Telephone  inquiries 
pertaining  to  SRP  3.6.3  should  be 
directed  to:  John  O'Brien,  (301)  443-7854. 

Dated  at  Rockville.  Maryland,  this  19  day 
of  August  1987. 

For  the  Nuclear  Regulatory  Commission. 
Themis  P.  Speis, 

Deputy  Director  for  Generic  Issues.  Office  of 
Nuclear  Regulatory  Research. 
|KR  Doc.  87-19801  Filed  8-27-87;  8;45  am| 
BILLING  CODE  7590-01-11 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Request  for  Extension  of  Approval 
Under  the  Paperwork  Reduction  Act  of 
Information  Collection  Request; 
Interim  Procedures  for  Single- 
Employer  Plan  Termination  Under  the 
Single-Employer  Pension  Plan 
Amendments  Act  of  1986 

agency:  Pension  Benefit  Guaranty 

Corporation. 

action:  Notice  of  request  for  OMB 

extension  of  approval. 

SUMMARV:  The  Pension  Benefit 
Guaranty  Corporation  (PBGC)  has 
requested  approval  by  the  Office  of 
Management  and  Budget  (OMB)  for  an 
extension  of  the  expiration  date  of  a 
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currently  approved  information 
collection  request  (1212-0036)  without 
any  change  in  the  substance  or  in  the 
method  of  collection.  Current  approval 
of  the  information  collection  is 
scheduled  to  expire  on  September  30. 
1987.  The  information  collection  covers 
the  information  that  must  be  submitted 
to  the  PBGC  to  effect  either  a  standard 
or  distress  termination  under  the  Single- 
Employer  Pension  Plan  Amendments 
Act  of  1986.  as  set  forth  in  the  PBGC's 
Notice  of  Interim  Procedures,  51  FR 
12491  (April  10,  1986).  The  effect  of  this 
notice  is  to  advise  the  public  of  the 
PBGC's  request  for  0MB  approval  of 
this  extension. 

ADDRESSES:  All  written  comments  (at 
least  three  copies)  should  be  addressed 
to:  Office  of  Information  and  Regulatory 
Affairs  of  OMB.  Attention:  Desk  Officer 
for  the  Pension  Benefit  Guaranty 
Corporation,  3208  New  Executive  Office 
Building.  Washington,  DC  20503.  The 
request  for  extension  will  be  available 
for  public  inspection  at  the  PBGC 
Communications  and  Public  Affairs 
Department,  Suite  7100,  2020  K  Street, 
NW.,  Washington.  DC  20006,  between 
the  hours  of  9:00  a..m.  and  4:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT:  J 
Ronald  Goldstein.  Corporate  Policy  and 
Reeuldfions  Department  (35100).  Pension 
Benefit  Guaranty  Corpora'ion,  2020  K 
Street.  NW.,  Washington.  DC  20006,  202- 
778-^850  (202-  778-8859  for  TTY  and 
TDD).  (These  are  not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION:  The 
Sinale-Employer  Pension  Plan 
Amendments" Act  of  1986  (SEPPAA) 
imposed  new  restrictions  on  and  rules 
governing  the  voluntary  termination  of 
single-employer  plans.  Among  these 
rules  are  those  prescribing  various 
notices  that  must  be  filed  with  the  PBGC 
in  advance  of  a  proposed  plan 
termination.  The  PBGC's  Notice  of 
Interim  Procedures  on  voluntary 
terminations  under  SEPPAA  (51  FR 
12491  (April  10,  1986))  provides  plan 
administrators  with  detailed  guidance 
on  complying  with  these  notice 
requirements. 

The  information  submitted  to  the 
PBGC  is  used  by  it  to  make  the  several 
statutorily  mandated  determinations  it 
must  make  relative  to  a  proposed 
termination.  For  both  standard  and 
distress  terminations,  the  PBGC  must 
determine  whether  the  statutory 
requirements  therefore  have  been 
satisfied.  For  distress  terminations,  the 
PBGC  must  also  determine  the  level  of 
plan  funding. 

These  notices  are  filed  by  the  plan 
administrator  of  a  terminating  plan. 
Since  in  the  normal  case  plan 
•^rmination  is  only  initiated  once,  these 


notices  are  typically  filed  only  once  per 
plan.  Moreover,  the  notice  requirements 
themselves  constitute  a  relatively  minor 
burden  on  plan  administrators  because 
virtually  all  of  the  information/data  that 
must  be  submitted  is  information  or  data 
that  must  be  collected  or  created  in 
order  to  carry  out  the  plan  termination. 
The  PBGC,  therefore,  estimates  that  the 
aggregate  annual  burden  imposed  on 
plan  administrators  in  filing  these 
notices  is  4660  hours.  This  reflects  an 
assumptions,  for  fiscal  year  1988.  of 
9,000  voluntary  plan  terminations. 

Issued  at  Washington.  DC,  this  21th  day  of 
August  1987. 
Kathleen  P.  Utgoff, 

Executive  Director.  Pension  Benefit  Guaranty 
Corporation. 

(FR  Doc.  87-iga'36  Filed  8-27-87;  8:45  am] 
BILLING  CODE  7708-01-11 


PHYSICIAN  PAYMENT  REVIEW 
COMMISSION 

Commission  and  Coding 
Subcommittee;  Public  Meetings 

agency:  Physician  Payment  Review 

Commission. 

action:  Notice  of  public  meetings, 

summary:  The  Physician  Payment 
Review  Commission  will  hold  a  public 
meeting  of  the  full  Commission  on 
Thursday.  September  10, 1987  from  9:00 
a.m.  to  5:00  p.m.  and  on  Friday. 
September  H  from  8:30  a.m.  to  12:00 
noon.  The  meeting  will  be  held  in  the  8th 
floor  Conference  Room  of  the  DHHS 
Hubert  Humphrey  Building,  200 
Independence  Avenue  SW.  The  agenda 
for  September  10  will  include  discussion 
of  the  Commissions  analysis  of 
geographic  variation  in  physician 
charges,  development  of  cost  of  practice 
indices,  and  policy  options  to  address 
geographic  variation.  The  afternoon 
session  on  September  10  will  be  devoted 
to  a  background  briefing  on  utilization 
trends  under  Medicare  Part  B, 
government  utilization  and  medical 
review  programs,  and  the  use  of  data  on 
medical  practice  patterns  in  the 
development  of  programs  to  limit 
inappropriate  service  use.  The  agenda 
for  September  11  will  include  discussion 
of  Commission  plans  to  test  consensus 
panels  in  the  area  of  procedure  coding, 
issues  related  to  capitation,  and  plans 
for  the  Commission's  March  1988  report 
to  Congress. 

The  Commission's  Subcommittee  on 
Coding  also  will  hold  a  public  meeting 
on  Wednesday,  September  9, 1987.  The 
meeting  will  begin  at  8:00  p.m.  in  the 
Concord  Room  of  the  Hyatt  Regency 
Hotel,  400  New  Jersey  Avenue  NW.  The 


Commission  was  established  by  section 

9305  of  Pub.  L.  99-272. 

ADDRESS:  The  Commission  is  located  at 

Suite  510,  2120  L  Street  NW., 

Washington.  DC.  The  telephone  number 

is  202/65.3-7220. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lauren  LeRoy,  Deputy  Director.  202/ 

653-7220. 

Paul  B.  Ginsburg. 

Executive  Director 

(FR  Doc.  87-19766  Filed  8-27-87:  8:45  am) 

BILLING  CODE  6820-SE-M 

SECURITIES  AND  EXCHANGE 
COMMISSION 


(Rel.  No.  IC-15946;  812-6518] 

Hidden  Strength  Funds  Application;  et 

August  21.  1987.        I 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  application  for 
approval  under  the  Investment 
Company  Act  of  1940  ("1940  Act")  of 
certain  offers  of  exchange. 

Applicants:  Hidden  Strength  Funds 
("Trust")  and  Global  Capital  Investors 
Corporation  ("Global")  (Trust  and 
Global  together.  "Applicants"). 

Sunwiary  of  Application:  Applicants 
seek  an  order  approving  certain 
exchange  offers  to  be  made  between 
existing  series  of  the  Trust,  or  which 
may  be  made  between  future  such 
series,  or  future  investment  companies 
distributed  by  Global,  on  a  basis  other 
than  the  relative  net  asset  values  of  the 
shares  to  be  exchanged. 

Relevant  1940  Act  Sections:  Approval 
of  exchange  offers  requested  under 
section  11(a). 

Filing  Dates:  The  application  was 
filed  on  October  31, 1986.  and  amended 
on  April  23, 1987,  and  June  12, 1987. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
September  10. 1987.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicants  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit,  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 


UM  I 
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addresses:  Secretary.  SEC.  450  5th 
Street  NW.,  Washing'ton.  DC  20549. 
Applicants,  1270  Avenue  of  the 
Americas.  9th  Floor,  Rockefeller  Center, 
New  York,  NY  10020.  .Attention:  Paul  T. 
Summer. 

FOR  FURTHER  INFORMATION  CONTACT: 
Staff  Attorney  Carson  G.  Frailey.  (202) 
272-3015.  or  Special  Counsel  Karen  L. 
Skidmore  (202)  272-3023  (Division  of 
Investment  Management). 
SUPPLEMENTARY  INFORMATION: 
Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person,  or 
the  SEC's  commercial  copier,  which  can 
be  contacted  at  (800)  231-3282  (in 
Maryland  (301)  258-4300). 

Applicant's  Representations 

1.  The  Trust  is  a  Massachusetts 
business  trust  registered  under  the  1940 
Act  as  an  open-end,  diversified, 
management  investment  company.  The 
Trust  currently  consists  of  five  series: 
the  Money  Market  Portfolio  ("Money 
Market"),  the  Growth  Portfolio,  the 
Quality  Income  Portfolio,  the  Total 
Return  Portfolio  and  the  U.S. 
Government  High  Yield  Portfolio  (the 
"Load  Funds").  In  view  of  the  nature  of 
the  proposed  transactions.  Applicants 
have  requested  that  any  order  issued  by 
the  Commission  also  extend  to  future 
series  of  the  Trust,  and  to  other 
investment  companies  ("Additional 
Funds")  for  which  Global  may  in  the 
future  serve  as  distributor,  provided  that 
the  shares  of  such  Additional  Funds  are 
subject  to  exchange  offers,  and  have  the 
load  characteristics,  described  herein. 

2.  The  principal  underwriter  for  the 
Trust  is  Global,  which  is  a  wholly- 
owned  subsidiary  of  Southmark 
Corporation.  Southmark  Corporation 
owns  50%  of  Sass  Southmark  Investment 
Corporation,  the  registered  investment 
adviser  to  the  Trust. 

3.  Global  maintains  a  continuous 
public  offering  of  shares  of  Money 
Market  at  their  current  net  asset  value 
without  a  sales  chai-ge,  and  a  continuous 
public  offering  of  shares  of  the  Load 
Funds  at  their  respective  current  net 
asset  values,  plus  a  maximum  sales 
charge  of  4.75%  of  the  public  offering 
price  (4.99%  of  the  net  amount  invested). 
As  set  forth  in  the  Trust's  prospectus, 
this  sales  charge  is  subject  to  reductions 
in  accordance  with  the  size  and  type  of 
the  investment.  Such  reductions  in  the 
sales  charge  are  made  in  accordance 
with  the  conditions  of  Rule  22d-l 
promulgated  under  the  1940  Act. 

4.  Under  the  Trust's  exchange 
program,  shares  of  a  Load  Fund 
(including  shares  acquired  through 


reinvestment  of  dividends  and  capital 
gain  distnbutions)  may  be  exchanged 
for  shares  of  any  other  Load  Fund  at  net 
asset  value.  Also,  shares  of  any  Load 
Fund  may  be  exchanged  for  shares  of 
Money  Market  at  net  asset  value.  After 
the  first  exchange  of  shares  from  a  Load 
Fund  to  Money  Market,  the  Money 
Market  shares  (i.e..  those  representing 
the  proceeds  of  the  shares  originally 
exchanged,  and  shares  acquired  through 
reinvestment  of  dividends  and  capital 
gain  distributions]  may  be  exchanged 
tiack  into  any  Load  Fund  at  net  asset 
value,  i.e..  without  a  sales  charge. 

5.  Shareholders  of  the  Trust  may  make 
four  free  exchanges  per  calendar  year. 
Applicants  propose  to  assess  a  nom.inal 
administrative  charge  of  up  to  SlO  for 
each  additional  exchange  made  by  a 
shareholder  during  any  calendar  year. 
Applicants  wish  to  reserve  the  right  to 
modify  the  exchange  program  to  impose 
the  administrative  fee  on  all  exchanges 
made  by  a  shareholder  during  the 
calendar  year  if  Mellon  Financial 
Services,  the  Trust's  transfer  agent,  so 
requests  the  Trust. 

6.  Applicants  further  propose  to  allow 
shares  of  Money  Market  that  were 
acquired  by  direct  purchase  (as  well  as 
shares  representing  reinvestment  of 
dividends  or  capital  gain  distributions 
on  the  shares  purchased)  to  be 
exchanged  for  shares  of  any  Load  Fund 
on  the  basis  of  the  relative  current  net 
asset  values  of  the  shares  to  be 
exchanged,  plus  the  payment  of  the 
sales  charge  which  would  be  payable  if 
the  Load  Fund  shares  were  being 
acquired  directly.  With  respect  to  these 
transactions,  all  applicable  provisions 
for  reduced  sales  charges  on  purchases 
of  Load  Fund  shares  will  be  considered 
in  determining  the  sales  charge 
applicable  to  the  exchange,  and  these 
reductions  in  the  sales  charge  will  be 
made  in  accordance  with  the  conditions 
of  Rule  22d-l  of  the  1940  Act. 

7.  Dealers  and  others  who  distribute 
the  Trust's  shares  will  receive  the  same 
commission  upon  the  exchange  of 
shares  of  Money  Market  acquired  by 
direct  purchase  for  shares  of  a  Load 
Fund,  as  they  would  for  distributing 
shares  of  such  Load  Fund  directly;  they 
will  not  receive  a  commission  for  any 
other  exchange  transaction.  Global 
acknowledges  that  the  payment  of  the 
sales  charge  to  a  dealer  in  the  exchange 
of  Money  Market  shares  for  shares  of  a 
Load  Fund  may  provide  sufficient 
economic  incentive  for  dealers  to 
initiate  such  exchanges  for  their  own 
benefit.  However,  while  dealers  will  be 
notified  of  the  availability  of  the 
exchange  program,  dealers  or  other 
persons  involved  in  the  distribution  of 
the  Trusts  shares  will  not  receive 


advice  from  Global  as  to  the  suitability 
of  an  investment  in  the  Trust,  will  not 
actively  solicit  exchanges,  and  will  not 
notify  investors  by  telephone  of  the 
exchange  privilege.  Moreover.  Global 
has  established  adequate  internal 
monitoring  and  review  procedures  to 
insure  that  such  exchanges  are  made  at 
the  request  of  investors,  and  not  for  the 
dealers'  personal  gain. 

8.  Shareholders  of  the  Trust  will  be 
notified  of  the  Trust's  exchange 
program,  including  any  administrative 
fee  which  may  be  imposed  on  exchange 
transactions,  by  means  of  the  Trust's 
prospectus,  and  by  means  of  other 
communications,  including  sales 
literature  and  other  advertising.  Any 
such  communication  describing  the 
Trust's  exchange  program  will  include 
notification  of  any  administrative  fee 
related  thereto.  In  the  event  that 
Applicants  determine  no  longer  to 
provide  the  exchange  privilege,  no 
notice  of  the  termination  will  be 
provided  to  the  shareholders  of  the 
Trust,  other  than  in  the  next  subsequent 
effective  prospectus  of  the  Trust. 

Applicants'  Legal  Conclusions 

1.  The  purposes  of  the  proposed 
administrative  fee  are  to  keep  the  asset 
base  of  each  series  of  the  Trust  stable 
by  discouraging  excessive  exchanges, 
and  to  defray  the  Trust's  administrative 
expenses  incurred  in  exchange 
transactions. 

2.  The  purpose  of  Applicant's 
proposed  exchange  program  is  to  permit 
Trust  shareholders  who  change  their 
investment  objectives  to  exchange,  in  a 
simple  transaction,  their  shares  in  one 
series  of  the  Funds  for  those  of  another 
on  an  equitable  basis.  If.  for  example,  an 
exchange  from  Money  Market  to  a  Load 
Fund  could  be  m.ade  at  relative  net  asset 
values,  the  distribution  system  of  the 
Load  Fund  would  be  disrupted,  because 
an  investor  could  easily  avoid  the  sales 
charge  of  the  Load  Fund  by  first 
purchasing  Money  Market  shares  and 
then  exchanging  those  shares  for  the 
Load  Fund  shares,  that  otherwise  would 
be  sold  with  a  sales  charge.  Applicants 
believe  that  the  terms  of  their  proposed 
Money  Market  exchange  offer  would 
avoidthis  problem,  and  thai  it  would  be 
equitable  to  all  shareholders  and 
consonant  with  the  practices  in  effect  in 
virtually  all  load-fund  complexes  which 
also  offer  "money  market",  or  other 
types  of  no-load  funds. 

Applicants'  Conditions 

If  the  requested  order  is  granted. 
Applicants  agree  to  the  following 
conditions; 
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1.  The  administrative  fee  or  any 
scheduled  variation  will  be  uniformly 
applied  to  all  shareholders  participating 
in  the  exchanj^e  program. 

2.  Any  variations  in  sales  charges  on 
sales  of  shares  of  series  of  the  Trust,  by 
means  of  exchanges  or  otherwise,  will 
be  effectuated  in  accordance  with  Rule 
22d-l  under  the  1940  Act. 

3  Applicants  will  comply  with  the 
terms  and  conditions  of  proposed  Rule 
na-3  under  the  1940  Act  if  and  when 
the  proposed  rule  is  adopted. 

4.  Any  future  offers  of  exchange 
involving  any  Additional  Funds  will  be 
subject  to  the  representations  and 
conditions  described  in  this  application. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 
Jonathan  G.  Katz, 
Srcrt'ury. 

[FR  Doc.  87-19761  Filed  ft-27-a7;  8:45  am) 
BILLING  CODE  8010-01-M 


(File  No.  22-167721 

Application  and  Opportunity  for 
Hearing;  Southern  Natural  Gas  Co. 

August  Z5.  \m'. 

.\'otice  is  hereby  given  that  Southern 
Natural  Gas  Company  (a  Delaware 
corporation)  ("Southern")  has  filed  an 
application  under  clause  (i  )  of  section 
3io(b)(l)  of  the  Trust  Indenture  Act  of 
1939  (the  "Act")  for  a  finding  by  the 
Securities  and  Exchange  Commission 
(the  "Commission")  that  the  trusteeships 
of  Manufacturers  Hanover  Trust 
Company  ("Manufacturers")  under  the 
indenture  referred  to  in  paragraph  1 
below,  which  has  been  qualified  under 
the  Act,  and  under  the  trust  indenture 
referred  to  in  paragraph  2  below,  which 
does  not  require  qualification  under  the 
Act,  are  not  so  likely  to  involve  a 
material  conflict  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for 
the  protection  of  investors  to  disqualify 
Manufacturers  from  acting  as  Trustee 
under  either  of  such  indentures. 

Section  310(b)  of  the  Act  provides, 
inter  alia,  that  if  a  trustee  under  an 
indenture  qualified  under  the  Act  has  or 
shall  acquire  any  conflicting  interest  (as 
defined  in  such  section),  it  shall,  within 
ninety  days  after  ascertaining  that  it  has 
such  conflicting  interest,  either  eliminate 
such  conflicting  interest  or  resign. 
However,  pursuant  to  clause  (ii)  of  such 
subsection  (1).  there  may  be  excluded 
from  the  operation  of  this  provision 
another  indenture  or  indentures  under 
which  other  securities  of  such  obligor 
are  outstanding,  if  the  issuer  shall  have 


sustained  the  burden  of  proving  on 
application  to  the  Commission,  and  after 
opportunity  forbearing  thereon,  that 
trusteeships  under  the  indentures  are 
not  so  likely  to  involve  a  material 
conflict  of  interest  as  to  make  it 
necessary  to  disqualify  such  trustee 
from  acting  as  trustee  under  any  such 
indentures. 
Southern  alleges  that: 

1.  On  March  20, 1987,  Southern  filed 
with  the  Commission  a  Registration 
Statement  (File  No.  33-12784)  and  an 
indenture,  to  be  dated  as  of  June  1. 1987. 
between  Southern  and  Manufacturers, 
as  Trustee  (the  "Southern  Indenture"), 
pursuant  to  which  Southern  may  issue 
from  time  to  time  in  one  or  more  series 
its  unsecured  debentures,  notes  or  other 
evidences  of  indebtedness. 

2.  Bear  Creek  Capital  Corporation 
("Bear  Creek  Capital"),  a  Delaware 
corporation  formed  and  wholly  owned 
by  Bear  Creek  Storage  Company  ("Bear 
Creek  Storage"),  a  Louisiana  partnership 
composed  of  Southern  Gas  Storage 
Company,  a  Delaware  corporation  and  a 
wholly  owned  subsidiary  of  Southern, 
and  Tennessee  Storage  Company,  a 
Delaware  corporation,  has  entered  into 
a  Trust  Indenture,  dated  as  of 
September  15, 1981  (the  "Bear  Creek 
Capital  Indenture"),  with 
Manufacturers,  as  Trustee,  and  T.  C, 
Crane,  as  Co-Trustee,  pursuant  to  which 
Bear  Creek  Capital  issued  an  aggregate 
principal  amount  of  $135,000,000  of  its 
9-7/8%  Secured  Notes,  Series  A  due 
November  1,  2000  and  $30,000,000  of  its 
14-7/8%  Secured  Notes.  Series  B  due 
November  1,  2000  (collectively,  the 
"Notes").  The  Bear  Creek  Capital 
Indenture  was  not  qualified  under  the 
Trust  Indenture  Act  of  1939.  The  Notes 
are  secured,  inter  alia,  by  an  assignment 
to  the  Trustees  by  Bear  Creek  Capital  of 
its  rights  under  a  Service  Agreement, 
dated  June  1, 1981,  between  Bear  Creek 
Storage  and  Southern  (the  "Service 
Agreement"),  assigned  by  Bear  Creek 
Storage  to  Bear  Creek  Capital  pursuant 
to  a  Pledge  and  Assignment  of  Rights 
Under  Service  Agreement,  dated  as  of 
September  15, 1981,  between  Bear  Creek 
Capital  and  Bear  Creek  Storage, 
consented  to  by  Southern  in  a  Consent 
and  Agreement  to  Pledge  and 
Assignment,  dated  as  of  September  15, 
1981,  executed  by  Southern  and 
Tennessee  Gas  Pipeline  Company  (the 
"Consent").  The  Consent  provides  that 
the  obligation  of  Southern  to  pay  the 
charges  due  under  the  Service 
Agreement  is  absolute  and 
unconditional.  The  obligations  of 
Southern  under  the  Service  Agreement 
and  under  the  Consent  are  unsecured. 
Such  obligations  rank  equally  and  on  a 
par  with  the  obligations  of  Southern  in 


respect  of  its  Securities  under  the 
Southern  Indenture. 

3.  The  Southern  Indenture  contains 
the  provisions  required  by  section  310(b) 
of  the  Act. 

Southern  has  waived  notice  of 
hearing,  and  waives  hearing,  in 
connection  with  the  matter  referred  to 
herein. 

For  a  more  detailed  account  of  the 
matters  of  fact  and  law  asserted,  all 
persons  are  referred  to  said  application. 
File  No.  22-17146,  which  is  a  public 
document  on  file  in  the  offices  of  the 
Commission  at  the  Public  Reference 
Room,  Judiciary  Plaza,  450  Fifth  Street, 
NW.,  Washington,  DC. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
September  11,  1987,  request  in  writing 
that  a  hearing  be  held  on  such  matter, 
stating  the  nature  of  his  interest,  the 
reasons  for  such  request,  and  the  issues 
of  law  or  fact  raised  by  such  application 
which  he  desires  to  controvert,  or  he 
may  request  that  he  be  notified  if  the 
Commission  should  order  a  hearing 
thereon.  Any  such  request  should  be 
addressed:  Secretary.  Securities  and 
Exchange  Commission.  Washington.  DC 
20549.  At  any  time  after  said  date,  the 
Commission  may  issue  an  order  granting 
the  application,  upon  such  terms  and 
conditions  as  the  Commission  may  deem 
necessary  or  appropriate  in  the  public 
interest  and  the  interest  of  investors, 
unless  a  hearing  is  ordered  by  the 
Commission. 

For  the  Commission,  by  the  Division  of 
Corporation  Finance,, pursuant  to  delegated 
authority. 
Shirley  E.  Hollis. 
Assistant  Secretary. 
[FR  Doc.  87-19827  Filed  &-27-87:  8:45  am) 

BILLING  CODE  8010-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  ttie  Secretary 

(Notice  87-171 

Senior  Executive  Service  Performance 
Review  Boards  (PRB);  Membership 

AGENCY:  Department  of  Transportation 

(DOT). 

action:  Notice. 

SUMMARY:  DOT  publishes  the  names  of 
the  persons  selected  to  serve  on  the 
various  Departmental  Performance 
Review  Boards  (PRB)  established  by 
DOT  under  the  Civil  Service  Reform  Act 
(CSRA). 

FOR  FURTHER  INFORMATION  CONTACT: 
Diana  L.  Zeidel,  Director  of  Personnel, 
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and  Executive  Secretary.  DOT  I 

Executive  Resources  Board,  (202)  366- 
4088. 

SUPPLEMENTARY  INFORMATION:  The 
CSRA  of  1978.  which  created  the  Senior 
Executive  Service,  requires  that  each         , 
agency  implement  a  performance 
appraisal  system  making  senior  ] 

executives  accountable  for 
organizational  and  individual  goal  i 

accomplishment.  As  part  of  this  system,    I 
CSRA  requires  each  agency  to  establish 
one  or  more  PRBs.  the  function  of  which 
is  to  review  and  evaluate  the  initial 
appraisal  of  a  senior  executive's 
performance  by  the  supervisor  and  to 
make  recommendations  to  the  final 
rating  authority  relative  to  the 
performance  of  the  senior  executive. 

The  persons  named  below  have  been 
selected  to  serve  on  one  or  more 
Departmental  PRBs. 

Issued  m  Washington.  DC.  on  August  24, 
1987. 

Jon  H.  Seymour. 
Assistant  Secretary  for  Administration. 

Department  of  Transportation,  Senior 
Executive  Service,  Performance  Review 
Boards 

Office  of  the  Secretary 

Barclay  W.  Webber 
Assistant  General  Counsel  for 
Environmental,  Civil  Rights  and 
General  Law 
Diane  R.  Liff 
Assistant  General  Counsel  for 
Litigation 
Samuel  Podberesky 

Assistant  General  Counsel  for 
Aviation  Enforcement  and 
Proceedings 
William  H.  FitzGerald,  Jr. 

Director.  Office  of  Budget 
Glenda  M.  Tate 

Director.  Office  of  Management 
Planning 
Patrick  V.  Murphy 

Director.  Special  Programs  Staff 
Vance  Fort 

Deputy  Assistant  Secretary  for  Policy 
and  Program  Development 
lohn  V.  Coleman 

Director.  Office  of  Aviation  Analysis 
Erika  Z.  Jones 

Chief  Counsel.  National  Highway 
Traffic  Safety  Administration 
Gregory  S.  Dole 

Chief  Counsel,  Maritime 
Administration 

Office  of  the  Inspector  General 

Paul  A.  Adams 

Inspector  General,  Department  of 
Housing  and  Urban  Development 
John  C.  Layton 

Inspector  General,  Department  of 
Energy 


Jack  Kroll 

Assistant  Inspector  General  for 
Policy.  Planning,  and  Resources, 
Veterans  Administration 
Raymond  F.  Randolph 
Assistant  Inspector  General  for  Audit, 
Small  Business  Administration 
Richard  D.  Morgan  1 

Executive  Director.  Federal  Highway 
Administration 
Marshall  Jacks.  Jr. 

Associate  Administrator  for  Safety 
and  Operations.  Federal  Highway 
Administration 
Rosalind  A.  Knapp 
Deputy  General  Counsel  Office  of  the 
Secretary 
Don  H.  Clausen 

Special  Assistant  to  the 
Administrator,  Federal  Aviation 
Administration 
W^ilham  H.  FitzGerald.  Jr. 
Director,  Office  of  Budget,  Office  of 
the  Secretary 
Elaine  L.  Chao 

Deputy  Administrator.  Maritime 
Administration 

Urban  Mass  Transportation 

Administration 

Amparo  B.  Bouchey 
Director.  Office  of  Small  and 
Disadvantaged  Business  UtiHzation, 
Office  of  the  Secretary 
Edward  V,  Curran 

Director,  Office  of  Personnel  and 
Technical  Training.  Federal 
Aviation  Administration 
William  T.  Hudson 

Director.  Office  of  Civil  Rights.  Office 
of  the  SecretdTV 
Rosalind  A.  Knapp 

Deputy  General  Counsel.  Office  of  the 
Secretary 
Marilyn  S.  Marton 

Deputy  Director.  Office  of  Personnel, 
Office  of  the  Secretary 
Philip  Olekszyk 
Deputy  Associate  Administrator  for 
Safety,  Federrl  Railroad 
Administration 
Hugh  T.  O'Reilly 
Deputy  Chief  Counsel,  Federal 
Highway  Administration 

United  States  Coast  Guard 

RADM  T.  T.  Matteson 

Chief  Office  of  Personnel 
JoAnn  C.  Collins 

Coordinator  of  Minority  Affairs. 
Office  of  the  Secretary 
Rosalind  A.  Knapp 
Deputy  General  Counsel,  Office  of  the 
Secretary 
Leon  C.  Watkins 

Director.  Office  of  Civil  Rights, 
Federal  Aviation  Administration 
Erika  Z.  Jones 
Chief  Counsel,  National  Highway 


Traffic  Safety  Administration 
Michael  M.  Finkelstein 

Associate  Administrator  for  Research 

and  Development,  National 

Highway  Traffic  Safety 

Administration 
Rex  C.  Leathers 

Associate  Administrator  for 

Engineering  and  Program 

Development,  Federal  Highway 

Administration 
C.  Shannon  Roberts 
Deputy  Director,  Office  of 

Management  Planning,  Office  of  the 

Secretary 

Research  and  Special  Programs 
Administration 

George  Tenley 

Chief  Counsel 
Louis  W.  Roberts 

Director.  Transportation  Systems 
Center 
Richard  R.  John 

Deputy  Director.  Transportation 
Systems  Center 
Melissa  J,  .A,llen 

Deputy  Assistant  Secretary  for 
Administration,  Office  of  the 
Secretary 
Michael  M,  Finkelstein 

Associate  Administrator  for  Research 
and  Development,  National 
Highway  Traffic  Safety 
Administration 
Robert  L,  Krick 
Director.  Office  of  Research  and 
Development,  Federal  Railroad 
.administration 
Robert  R.  Collins 
Special  Assistant  to  the 
Administrator,  Federal  Railroad 
Administration 


Maritime  Administration 

Reginald  A.  Bourdon 

Associate  Administrator  for  PoHcy 
and  International  Affairs 
Richard  E.  Bowman 

Associate  Administrator  for  Maritime 
Aids 
Gregory  S.  Dole 
Chief  Counsel 
Earnest  Hawkins 

Associate  Administrator  for 
Administration 
Gary  S.  Misch 

Associate  Administrator  for 
Marketing  and  Domestic  Enterprise 
JoAnn  C.  Collins 
Coordinator  of  Minority  Affairs, 
Office  of  the  Secretary 
William  T.  Hudson 

Director.  Office  of  Civil  Rights,  Office 
of  the  Secretary 
Joseph  A.  LaSala 
Chief  Counsel,  Urban  Mass 
Transportation  Administration 
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National  f  Highway  Traffic  Safety 
Administration 

Howard  M.  Smolkin 
Managing  Director 
Erika  Z,  Jones 

Chief  Counsel 
Barry  I.  Felrice 
Associate  Administrator  for 
Rulemaking 
George  Parker 
Associate  Administrator  for 
Enforcement 
Carolina  L  Mederos 

Director,  Office  of  Programs  and 
Evaluation,  Office  of  the  Secretary 
Matthew  Wirgau 
Special  Assistant  to  the  Deputy 
Secretary,  Office  of  the  Secretary 

Federal  Highway  Administration 

Rex  C.  Leathers 
Associate  Administrator  for 
Engineering  and  Program 
Development 
Richard  P.  Landis 
Associate  Administrator  for  Motor 
Carriers 
Daniel  Markoff 
Associate  Administrator  for 
Administration 
David  K.  Phillips 
Associate  Administrator  for  Research, 
Development  and  Technology 
George  R.  Turner,  [r. 

Regional  Administrator,  Region  3 
Marshall  Jacks,  jr. 
Associate  Adminis''ator  for  Safety 
and  Operations 
Wesley  S.  Mendenhall.  Jr. 

Regional  Administrator,  Region  6 
Shirley  J.  Ybarra 
Special  Assistant,  Office  of  the 
Secretary 
Melissa  J.  Allen 
Deputy  Assistant  Secretary  for 
Administration,  Office  of  the 
Secretary 
Carolina  L.  Mederos 
Director,  Office  of  Programs  and 
Evaluation,  Office  of  the  Secretary 

Federal  A  viation  Administration 

Wayne  j.  Barlow 

Director.  Northwest  Mountain  Region 
Albert  W.  Blackburn 

Associate  Administrator  for  Policy 
and  International  Aviation 
Paul  K.  Bohr 

Director,  Central  Region 
Anthony  J.  Broderick,  Jr. 

.Associate  Administrator  for  Aviation 
Standards 
Garland  P.  Castleberry 

Director,  Southern  Region 
Franklm  L.  Cunningham 

Director.  Alaskan  Region 
Joseph  M.  Del  Balzo 

Director.  Eastern  Region 


Robert  L.  Donahue 

Associate  Administrator  for  Airports 
E.  Tazewell  Ellett 

Chief  Counsel 
Brooks  C.  Goldman 
Associate  Administrator  for 
Administration 
Edwin  S.  Harris.  Jr. 
Associate  Administrator  for 
Development  and  Logistics 
Homer  C.  McClure 

Director,  Western-Pacific  Region 
Dale  E.  McDaniel 
Deputy  Associate  Administrator  for 
Policy  and  International  Aviation 
Clarence  R.  Melugin,  Jr. 

Director,  Southwest  Region 
William  H.  Pollard 

Director,  Great  Lakes  Region 
Byron  K.  Potts 
Associate  Administrator  for  Air 
Traffic 
James  E.  Richardson,  Jr, 

Director.  Aeronautical  Center 
Leon  C.  Watkins 

Director.  Office  of  Civil  Rights 
Charles  E.  Weithoner 
Associate  Administrator  for  Human 
Resources 
Robert  E.  Whittington 

Director,  New  England  Region 
Arlene  Feldman 
Deputy  Director,  Western-Pacific 
Region 
JoAnn  C.  Collins 

Coordinator  of  Minority  Affairs, 
Office  of  the  Secretary 
Carolina  L.  Mederos 
Director.  Office  of  Programs  and 
Evaluation,  Office  of  the  Secretary 
Melinda  Sidak 

Special  Counsel  to  the  Secretary, 
Office  of  the  Secretary 

Federal  Railroad  Administration 

Joseph  W.  Walsh 

Associate  Administrator  for  Safety 
Raymond  J.  Rogers 
Associate  Administrator  for 
Administration 
Philip  Olekszyk 
Deputy  Associate  Administrator  for 
Safety 
Rosalind  A.  Knapp 
Deputy  General  Counsel,  Office  of  the 
Secretary 
Earnest  Hawkins 

Associate  Administrator  for 
Administration,  Maritime 
Administration 
Jeffrey  R,  Miller 
Deputy  Administrator,  National 
Highway  Traffic  Safety 
Administration. 

JFR  Doc.  87-19839  Filed  8-27-87:  8:45  amj 

BILUNG  CODE  4910-62-M 


Application  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  Q  During  the  Week  Ending 
August  21. 1987 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  Subpart  Q  of  the 
Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq).  The  due  date  for 
answers,  conforming  application,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  No.  45101 

Date  filed:  August  18, 1987. 

Due  date  for  answers,  conforming 
applications,  or  motion  to  modify  scope: 
September  15. 1987. 

Description:  Application  of  Milam 
International,  Inc.  d/b/a  International 
Jet  Airlines,  pursuant  to  section  401(d)(3) 
of  the  Act  and  Subpart  Q  of  the 
Regulations  requests  authority  to  engage 
in  interstate  and  overseas  charter  air 
transportation  of  persons,  property,  and 
mail:  Between  any  point  in  any  territory 
or  possession  of  the  United  States,  and 
any  other  point  in  any  State  of  the 
United  States  or  the  District  of 
Columbia,  or  any  territory  or  possession 
of  the  United  States. 

Docket  No.  45102 

Date  filed:  August  18, 1987, 
Due  date  for  answers,  conforming 
applications,  or  motions  to  modify 
scope:  September  15,  1987. 

Description:  Application  of  Milam 
International,  Inc.  d/b/a  International 
Jet  Airlines,  pursuant  to  section  401(d)(3) 
of  the  Act  and  Subpart  Q  of  the 
Regulations  requests  authority  to  engage 
in  foreign  charter  air  transportation  of 
persons,  property,  and  mail. 

Docket  No.  45103 

Date  filed:  August.  19.  1987. 

Due  date  for  answers,  conforming 
applications,  or  motions  to  modify 
scope;  September  16, 1987. 

Description:  Application  of  United  Air 
Lines.  Inc.  pursuant  to  section  401  of  the 
Act  and  Subpart  Q  of  the  Regulations 
applies  for  a  certificate  of  public 
convenience  and  necessity  in  order  to 
provide  scheduled  non-stop  foreign  air 
transportation  of  persons,  property,  and 
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mail  between  Denver.  Colorado,  and 
Vancouver,  British  Columbia.  Canada. 
Phyllis  T.  Kaylor, 

Chief.  Documentary  Services  Division. 
[FR  Doc.  87-19838  Filed  8-27-87;  8:45  am] 
BILUNG  CODE  49ia-62-M 


Research  and  Special  Programs 
Administration 

Technical  Hazardous-Liquid  Pipeline 
Safety  Standards  Committee  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C.  App.  1).  notice  is 
hereby  given  of  a  meeting  of  the 
Technical  Hazardous-Liquid  Pipeline 
Safety  Standards  Committee  on 
September  24, 1987,  at  9:00  a.m.,  in  Room 
4234,  Nassif  Building,  400  Seventh 
Street,  SW.,  Washington,  DC,  20590. 

The  primary  purpose  for  the  meeting 
is  to  discuss  and  develop  a  report  on  the 
technical  feasibility,  reasonableness, 
and  practicability  of  the  following 
proposed  amendment  to  the  safety 
standards: 

1.  Reporting  Unsafe  Conditions  on 
Gas  and  Hazardous  Liquid  Pipelines  and 
Liquefied  Natural  Gas  Facilities. 

The  Committee  also  will  discuss  the 
following  rulemaking  issues: 

1.  Should  the  gas  pipeline  damage 
prevention  program  standards  be 
applied  to  hazardous  liquid  pipelines? 

2.  Should  product  pipelines  be 
required  to  meet  hydrostatic  test 
requirements  applicable  to  highly 
volatile  liquid  pipelines? 

3.  Should  breakout  tank  inspections 
include  checks  for  leaks,  particularly 
leakage  from  tank  bottoms?  What 
technology  is  available  to  check  for 
leaks? 

4.  To  what  extent  are  the  hazardous 
liquid  pipeline  safety  standards 
appropriate  for  carbon  dioxide 
pipelines?  Should  any  additional 
standards  be  adopted? 

Attendance  is  open  to  the  public,  but 
limited  to  the  space  available.  With 
approval  of  the  chair  of  the  Committee, 
members  of  the  public  may  present  oral 
statements  on  any  items  scheduled  for 
discussion.  Due  to  the  limited  time 
available,  each  person  who  wants  to 
make  an  oral  statement  i«  requested  to 
notify  Rebecca  Key.  Room  8417,  Nassif 
Building,  400  Seventh  Street.  SW.. 
Washington,  DC  20590,  telephone  202- 
366-2392.  of  the  topics  to  be  addressed 
and  the  time  requested  to  address  each 
topic.  The  chair  may  deny  any  request 
to  present  an  oral  statement  and  may 
iimnit  the  time  of  any  oral  presentation. 
Members  of  the  public  may  present 
written  statements  to  the  Committee 


before  or  after  any  session  of  the 
meeting. 

Dated:  August  25, 1987. 
Cesar  De  Leon, 

Assistant  Director  for  Regulation.  Office  of 

Pipeline  Safety. 

[FR  Doc,  87-19841  Filed  8-27-87;  8:45  ami 

BILUNG  CODE  4910-60-M 


Technical  Pipeline  Safety  Standards 
Committee  Meeting 

Pursuant  to  section  10(a](2;  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92^63.  5  U.S.C.  App.  1).  notice  is 
hereby  given  of  a  meeting  of  the 
Technical  Pipeline  Safety  Standards 
Committee  on  September  22, 1987,  at 
9:00  a.m.  in  Room  4234,  Nassif  Building. 
400  Seventh  Street.  SW..  Washington. 
DC  20590. 

The  primarv'  purpose  of  the  meeting  is 
to  discuss  and  develop  a  report  on  the 
technical  feasibility,  reasonableness, 
and  practicability  of  the  following 
proposed  amendments  to  safety 
standards: 

1.  Reporting  Unsafe  Conditions  on 
Gas  and  Hazardous  Liquid  Pipelines  and 
Liquefied  Natural  Gas  Facilities. 

2.  Definition  of  Gas  Gathering  Line. 

3.  Confirmation  or  Revision  of 
Maximum  AUow-able  Operating 
Pressure;  Alternative  Method. 

4.  Exception  from  Pressure  Testing 
Non-welded  Tie-in  Joints. 

5.  Transportation  of  Gas  by  Pipeline; 
Miscellaneous  Amendments. 

The  Committee  also  will  discuss  the 
following  rulemaking  projects; 

1.  Deletion  of  Standards  Incorporated 
by  Reference. 

2.  Operation  and  Maintenance 
Procedures  for  Gas  Pipelines. 

3.  Elimination  of  "Grandfathered" 
Operating  Pressures  that  Exceed  the 
Level  Allowed  for  New  Pipelines  in 
Class  1  Locations. 

Attendance  is  open  to  the  public,  but 
limited  to  the  space  available.  With 
approval  of  the  chair  of  the  Committee, 
members  of  the  public  may  present  oral 
statements  on  any  items  scheduled  for 
discussion.  Due  to  the  limited  time 
available,  each  person  who  wants  to 
make  an  oral  statement  is  requested  to 
notify  Rebecca  Key.  Room  8417,  Nassif 
Building,  400  Seventh  Street,  SW, 
Washington,  DC  20590,  telephone  202- 
366-2392,  of  the  topics  to  be  addressed 
and  the  time  requested  to  address  each 
topic.  The  chair  may  deny  any  request 
to  present  an  oral  statement  and  may 
limit  the  time  of  any  oral  presentation. 
Members  of  the  public  may  present 
written  statements  to  the  Committee 
before  or  after  any  session  of  the 
meeting. 


Dated   August  25.  1987. 
Cesar  De  Leon, 

Assistant  Director  for  Regulation  Office  of 
Pipeline  Safety. 
|FR  Doc,  87-19842  Filed  &-27-87;  8:45  am) 

BILLING  CODE  4S10-60-M 


Technical  Pipeline  Safety  Standards 
Committee/Technical  Hazardous 
Liquid  Pipeline  Safety  Standards 
Committee  Joint  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub.L. 
92-463,  5  U.S.C.  App.  1),  notice  is  hereby 
given  of  a  joint  meeting  of  the  Technical 
Pipehne  Safety  Standards  Committee 
and  the  Technical  Hazardous  Liquid 
Pipeline  Safety  Standards  Committee  on 
September  23,  1987,  at  9:00  a.m.  in  Room 
4234  Nassif  Building,  400  Seventh  Street 
SW..  Washington,  DC  20590. 

The  purpose  of  the  meeting  is  to 
obtain  the  joint  Committee's  review  of 
and  comments  on  the  results  of  two 
advance  notices  of  proposed 
rulemaking:  Proposals  for  PipeUne 
Safety  (PS-93)  and  Pipeline  Operator 
QualiHcations  (PS-94). 

Attendance  is  open  to  the  public,  but 
limited  to  the  space  available.  With 
approval  of  the  Executive  Director  of  the 
Committees,  members  of  the  public  may 
present  oral  statements  on  the  subjects. 
Due  to  the  limited  time  available,  each 
person  who  wants  to  make  an  oral 
statement  is  requested  to  notify  Rebecca 
Key.  Room  8417.  Nassif  Building,  400 
Seventh  Street  SW..  Washington.  DC 
20590.  telephone  202-366-2392.  of  the 
topics  to  be  addressed  and  the  time 
requested  to  address  each  topic.  The 
presiding  officer  m.ay  deny  any  request 
to  present  an  oral  statement  and  may 
limit  the  time  of  any  oral  presentation. 
Members  of  the  public  may  present 
written  statements  to  the  Committee 
before  or  after  any  session  of  the 
meeting. 

Dated:  August  25, 1987. 
Cesar  De  Leon, 

Assistant  Director  for  Regulation  Office  of 
Pipeline  Safety. 

[FR  Doc  8''-19843  Filed  8-28-8"  8:45  am) 
BILUNG  CODE  ««10-«0-»l 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Date:  August  24  1987. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
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0\tB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  96-511.  Copies  of  the 
submissionis)  may  be  obtained  by 
railing  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2224, 
15th  and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number.  New 

Form  Number.  701 8-C 

Type  of  Review:  New  Collection 

Tille:  Order  Blank  for  Forms 

Description:  Form  7018-C  allows 
taxpayers  who  must  file  information 
returns  a  systematic  way  to  order 
information  tax  forms  materials. 
Pi  •sponJeuts:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations 
Estimated  Burden:  25,000  hours 
0\JB  Number  l!54,5-0894 
Form  Number  Publication  1030 
Type  of  Review:  Extension 
Title:  IRS  Film  Brochure 

Description:  This  brochure  describes 
the  various  informational  and 
educational  films  and  videotapes  that 
are  available  for  loan  without  charge  to 
interested  organizations.  It  also  contains 
an  order  form  for  these  groups  to  request 
the  materials  from  their  local  IRS 
offices. 

Respondents:  Individuals  or  households, 
Non-profit  institutions.  Small 
businesses  or  organizations 

Estimated  Burden:  2,000  hours 

O.MB  .\'umber  1545-0938 

F.irm  Number  1120-IC-DISC,  Schedule 
K  and  Schedule  P 

Type  of  Review:  Revision 

Title:  interest  Charge  Domestic 
International  Sales  Corporation 
Return— 1987.  and  its  Related 
Schedules  K  and  P 

Description:  U.S.  Corporations  that 
have  elected  to  be  an  interest  charge 
domestic  international  sales  corporation 
liC-DISC)  file  Form  1120-iC-DlSC  to 
report  their  income  and  reductions.  The 
IC-DISC  is  not  taxed  but  IC-DISC 
shareholders  are  taxed  on  their  share  of 
IC-DISC  income.  IRS  uses  Form  1120- 
IC-DISC  to  check  the  IC-DISC's 
computation  of  income.  Schedule  P 
(Form  1120-IC-DISC)  is  used  by  the  IC- 
DISC  to  report  its  dealings  with  related 
suppliers,  etc.  Schedule  K  (Form  1120- 
IC-DISC)  is  used  to  report  income  to 
shareholders. 

Respondents:  Businesses  or  other  for- 
profit,  Small  businesses  or 
organizations 
Estimated  Burden:  85.162  hours 


Clearance  Officer:  Garrick  Shear  (202) 
535-4297.  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW  ,  Washington,  DC  20224. 

O.MB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880.  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Dale  A.  Morgan, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  87-19757  Filed  8-27-87;  8:45  am) 
BILLING  CODE  4S10-2S-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  August  25,  1987. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requiremenf(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub,  L,  96-511.  Copies  of  the 
submissionfs)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2224, 
15th  and  Pennsvlvania  Avenue  NW., 
Washington,  DC  20220. 

Financial  Management  Service 

OMB  Number  1510-0008, 

Form  Number.  None. 

Type  of  Review:  Extension. 

Title:  Pools  and  Associations — 
Annual  Letter. 

Description:  The  information  is 
collected  for  the  determination  of  an 
acceptable  percentage  for  each  Pool  and 
Association  to  allow  Treasury  certified 
companies  credit  on  their  Schedule  F  for 
authorized  ceded  reinsurance  in 
determining  the  companies' 
underwriting  limitations. 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Burden:  89  hours. 

OMB  Number  1510-0012, 

Form  Number  TFS  Form  6314. 

Type  of  Review:  Extension. 

Title:  Schedule  F. 

Description:  Information  is  used  to 
compute  amount  of  unauthorized 
reinsurance  in  determining  Treasury 
Certified  companies'  underwriting 
limitations  to  be  published  in  Treasury 
Circular  570  for  use  by  Federal  bond 
approving  officers. 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Burden:  14,912  hours. 

Clearance  Officer:  Douglas  C.  Lewis 
(202)  436-530a  Financial  Management 


Service,  Room  100,  3700  East  West 
Highway,  Hyattsville,  MD  20782, 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building.  Washington,  DC  20503. 
Dale  A.  Morgan, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  87-19797  Filed  8-27-87;  8:45  am] 

BILUNG  CODE  4810-25-44 


VETERANS  ADMINISTRATION 

Agency  Form  Under  OMB  Review 

agency:  Veterans  Administration. 
ACTION:  Notice. 

The  Veterans  Administration  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  contains  an 
extension  and  lists  the  following 
information:  (1)  The  department  of  staff 
office  issuing  the  form,  (2)  the  title  of  the 
form,  (3)  the  agency  form  number,  if 
applicable,  (4)  a  description  of  the  need 
and  its  use,  (5)  how  often  the  form  must 
be  filled  out,  (6)  who  will  be  required  or 
asked  to  report,  (7)  an  estimate  of  the 
number  of  responses,  (8)  an  estimate  of 
the  total  numtjer  of  hours  needed  to  fill 
out  the  form,  and  (9)  an  indication  of 
whether  section  3504(h)  of  Pub.  L.  96-511 
applies. 

ADDRESSES:  Copies  of  the  forms  and 
supporting  documents  may  be  obtained 
from  Patti  Viers,  Agency  Clearance 
Officer  (732),  Veterans  Administration, 
810  Vermont  Avenue  NW.,  Washington, 
DC  20420.  (202)  233-2146.  Comments  and 
questions  about  the  items  on  the  list 
should  be  directed  to  the  VA's  OMB 
Desk  Officer,  Elaina  Norden,  Office  of 
Management  and  Budget,  726  Jackson 
Place  NW.,  Washington,  DC  20503,  (202) 
395-7316. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Officer  on  or  before  October  27, 
1987. 

Dated:  August  24, 1987. 
By  direction  of  the  Administrator. 
David  A.  Cox, 

Associate  Deputy  Administrator  for 

Management. 

Extension 

1.  Department  of  Veterans  Benefits 

2.  Request  for  Determination  of  Loan 
Guaranty  Eligibility— Unmarried 
Surviving  Spouses 

3.  VA  Form  26-1817 
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4.  This  information  is  needed  to 
determine  unmarried  surviving 
spouses'  eligibility  for  VA  home  loan 
benefits- 

5.  On  occasion 

6.  Individuals  or  households 

7.  900  responses 

8.  225  hours 

9.  Not  applicable 

1.  Department  of  Veterans  Benefits 

2.  Request  to  Creditor  Regarding 
Applicant's  Indebtedness 

3  VA  Form  Letter  26-250 

4  This  information  is  used  to  obtain 
credit  data  from  landlords  and  other 
creditors  of  veteran-applicants  for 
guaranteed  and  direct  loans. 


prospect;\e  purchasers  of  \'.-\- 
acquired  properties,  and  prospective 
assumers  of  lour.s  in  release  of 
liability  and  substitution  of 
entitlement  cases 

5.  On  occasion 

6.  individual  or  households;  Businesses 
or  other  for-profit;  and  Small 
businesses  or  organizations 

7.  32,000  responses 

8.  5.333  hours 

9.  Not  applicable 

1.  Departm.ent  of  Veterans  Beni  :.;s 

2.  Request  for  Determination  of 
Reasonable  Value  (Used 
Manufactured  Home) 

3.  VA  Form  26-8-28 


4.  This  information  is  obtained  from 
buyers,  owners/sellers,  and 
manufactured  home  dealers  to  obtain 
an  appraisal  to  establish  the 
reasonable  value  of  such  units 
proposed  for  guaranteed  financing. 

5.  On  occasion 

6.  Individuals  or  households;  Businesses 
or  other  for-profit;  and  Small 
businesses  or  organizations 

7.  4.800  responses 

8.  800  hours 

9.  Not  applicable 

|FR  Doc  8--19--P  Filed  8-27-87;  8;45  am] 
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Sunshine  Act  Meetings 


Federal   Register 
Vol.  52.  No.  167 

Friday.  August  28,  1987 


This   section   of  the   FEDERAL   REGISTER 
contains   notices   of   meetings   published 
under   the    "Government   in   the   Sunshine 
Act     (Pub    L    94-409)   5   use,    552b(e)(3), 


EQUAL  EMPLOYMENT  OPPORTUNITY 

COMMISSION 

DATE  AND  TIME:  9:30  a.m.  (Eastern  time) 

Tuesday.  September  8.  1987. 

PLACE:  Clarence  .M.  .Mitchell.  Jr., 

Conference  Room.  .No.  200-C  on  the 

Second  Floor  of  the  Columbia  Plaza 

Building,  2401  E  Street.  .\VV., 

\\  ashmgton,  DC  20507. 

status:  Part  of  the  Meeting  will  be 

Open  to  the  Public  and  Part  will  be 

Closed  to  the  Public. 

matters  to  be  considered: 

Open 

1  Announcement  of  Notation  Vofe(s) 
2.  A  Report  on  Commission  Operations 
(Optional) 

3  Proposed  Pension  Rulemaking  under 

section  4(0(2)  of  the  Age  Discrimination 
in  Employment  Act 

4  Prnposed  section  629  of  Volume  II  of 

t^F.OC  s  Compliance  Manual.  Institutions 
of  Higher  Education 

Closed 

Litigation  Authorizations:  General  Counsel 
Recommendations 
Note. — Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
n  eeting.  (In  addition  to  publishing  notices  on 
FEOC  Commission  meetings  in  the  Federal 
Register,  the  Com.mission  also  provides  a 
r>-(  ordt'd  announcement  a  full  week  in 
advance  on  future  Commission  sessions. 

Please  telephone  (202)  634-6748  at  all 
times  for  information  on  these 

meetings.) 

CONTACT  person  FOR  MORE 
information:  Cynthia  C.  Matthews, 
Executive  Officer  on  (202)  634-6748. 

Date:  .August  26.  1987. 
Johnnie  L.  Johnson,  Jr., 

Anorrwy  .-Xdvjsor.  E.xecutive  Secretariat. 

This  Notice  Issued  August  26. 1987. 

;FR  Uoc.  87-19887  Filed  8-26-87.  11:42  am) 
BILLING  CODE  675<M)6-»I 


federal  deposit  insurance 
corporation 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
L'.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  fioard  of  Directors  will 


meet  in  open  session  at  2:00  p.m.  on 
Tuesday,  September  1, 1987,  to  consider 
the  following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Disposition  of  Minutes  of  Previous 
Meetings: 

Application  For  Consent  To  Purchase 
Assets  and  Assume  Liabilities: 

The  Suffolk  County  National  Bank  of 
Riverhead.  Riverhead,  New  York,  for  consent 
to  purchase  certain  assets  of  and  assume  the 
liability  to  pay  deposits  made  in  the  10900 
Main  Road  at  Bay  Avenue,  Mattituck,  New 
York,  branch  of  First  Nationwide  Bank,  A 
Federal  Savings  Bank,  San  Francisco, 
California. 

Application  For  Consent  To  Purchase 
Assets  and  Assume  Liabilities  and 
Establish  One  Branch: 

The  Farmers'  Bank  of  Willards,  Willards, 
Maryland,  an  insured  State  nonmember  bank, 
for  consent  to  purchase  certain  assets  of  and 
assume  the  liability  to  pay  deposits  made  in 
the  Salisbury,  Maryland,  branch  of  Augusta 
Savings  and  Loan  Association,  Baltimore, 
Maryland,  a  non-FDlC-insured  institution, 
and  for  consent  to  establish  that  branch  as  a 
branch  of  The  Farmers'  Bank  of  Willards. 

Application  For  Consent  To  Merge 
and  Establish  Seven  Branches: 

Citizens  Bank  &  Trust  Company, 
Thibodaux.  Louisiana,  an  insured  State 
nonmember  bank,  for  consent  to  merge, 
under  its  charter  and  title,  with  Lafourche 
National  Bank  of  Thibodaux,  Thibodaux, 
Louisiana,  and  for  consent  to  establish  the 
seven  offices  of  Lafourche  National  Bank  of 
Thibodaux  as  branches  of  the  resultant  bank. 

Recommendation  Regarding  The 
Liquidation  of  a  Bank's  Assets  Acquired 
By  The  Corporation  in  its  Capacity  as 
Receiver,  Liquidator,  or  Liquidating 
Agent  of  Those  Assets: 

Case  No.  47,074 
The  Bowery  Savings  Bank,  New  York  City 
(Manhattan),  New  York 

Memorandum  and  Resolution  re:  Final 
amendment  to  Part  346  of  the 
Corporation's  rules  and  regulations, 
entitled  "Foreign  Banks,"  which 
amendment  permits  FDIC-insured 
branches  of  foreign  banks  to  pledge 
obligations  of  the  African  Development 
Bank  as  collateral  to  meet  FDIC  deposit 
insurance  requirements. 


Memorandum  and  Resolution  re: 

(1)  Final  Amendments  to  Part  310  of  the 
Corporation's  rules  and  regulations,  entitled 
"Safeguarding  Personal  Information  in 
Federal  Deposit  Insurance  Corporation 
Records,"  which  would  (a)  retitle  the  heading 
of  Part  310  to  read  "Privacy  Act  Regulations" 
in  order  to  provide  a  better  description  of  the 
contents  of  that  part,  (b)  delegate  to  the 
FDIC's  General  Counsel  authority  to  make 
final  determinations  with  respect  to  an 
appeal  of  a  system  manager's  denial  of  an 
individual's  request  for  access  to  or 
amendment  of  a  record  pertaining  to  the 
individual  requester,  and  (c)  delete  the  Legal 
Compliance  and  Enforcement  System  of 
Records  from  the  list  of  systems  of  records 
exempt  by  regulation  from  certain  provisions 
of  the  Privacy  Act; 

(2)  Establishment  of  the  Telephone  Call 
Detail  System  of  Records,  pursuant  to  the 
Privacy  Act  of  1974,  which  system  of  records 
relates  to  individuals  assigned  telephone 
numbers  by  the  FDIC,  including  current  and 
former  FDIC  employees,  and  other 
individuals  provided  telephone  services  by 
the  FDIC,  who  make  long  distance  and  local 
calls  placed  from  FDIC  telephones; 

(3)  Amendment  to  the  Consumer  Complaint 
and  Inquiry  System  of  Records  which  would 
reflect  certain  nonsubstantive  administrative 
changes  to  that  system  of  records;  and 

(4)  Withdrawal  of  the  Legal  Compliance 
and  Enforcement  System  of  Records  which 
has  become  obsolete  and  no  longer  exists. 

Reports  of  the  actions  approved  by 
the  standing  committees  of  the 
Corporation  and  by  officers  of  the 
Corporation  pursuant  to  authority 
delegated  by  the  Board  of  Directors. 

Discussion  Agenda: 

Memorandum  re:  Petition  requesting 
the  Corporation  to  issue  a  regulation 
establishing  criteria  for  determining 
when  a  bank  being  considered  for  open 
bank  assistance  under  section  13(c)  of 
the  Federal  Deposit  Insurance  Act  has 
met  the  "essentiality  test"  of  that 
statute. 

The  meeting  w^ill  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550  —  17th  StreeL 
.NW.,  Washington,  DC, 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr,  Hoyle  L.  Robinson.  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-3813. 

Dated:  August  25, 1987, 


UM  I 
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Federal  Deposit  Insurance  Corporalion. 
Hoyle  L  Robinson, 

Executive  Secretary. 

[FR  Doc.  87-19898  Filed  »-26-87, 12:06  pm) 

BILLING  CODE  6714-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  2:30  p.m.  on  Tuesday,  September  1, 
1987,  the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  closed  session,  by  vote  of  the 
Board  of  Directors,  pursuant  to  sections 
552b(c)(2),  (cj(4),  (c)16).  (c)(8), 
(cll9)(A)(ii),  (c)(9)(B),  and  (c)(10)  of  Title 
5.  United  States  Code,  to  consider  the 
following  matters; 

Summary  Agenda;  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  B<iard  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Recommendations  with  respect  to  the 
initiation,  termination,  or  conduct  of 
administrative  enforcement  proceedings 
(cease-and-desist  proceedings, 
termination-of-insurance  proceedings. 
suspension  or  removal  proceedings,  or 
assessment  of  civil  money  penalties) 
against  certain  insured  banks  or  officers, 
directors,  employees,  agents  or  other 
persons  participating  in  the  conduct  of 
the  affairs  thereof: 

Names  of  persons  and  names  and  locations 
of  banks  autlionzed  to  be  exempt  from 
disclosure  pursuant  to  the  provisions  of 
subsections  (c)(6).  {c)(8j.  and  (c)(9)(A)(ii)  of 
the  "Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(r!(6).  {c){8).  and  (c)(9)(A)(ii)). 

Note.— Some  matters  falling  within  this 
category'  may  be  placed  on  the  discussion 
agenda  without  further  public  notice  if  it 
becomes  likely  that  substantive  discussion  of 
those  matters  will  occur  at  the  meeting. 

Recommendation  regarding  the 
Corporation's  assistance  agreement  with 
an  insured  bank. 

Discussion  Agenda: 

Personnel  Actions  Regarding 
Appointments.  Promotions. 
Administrative  Pay  Increases, 
Reassignments.  Retirements, 
Separations.  Removals,  etc.; 

Names  of  employees  authorized  to  be 
exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c|(2)  and  (c)(8)  of 
the  "Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(2)  and  (c)(61). 

Matters  Relating  To  The  Possible 
Closing  of  Certain  Insured  Banks: 


Names  and  localions  of  banks  authorized 
to  be  exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(8).  (c)(9)(A)(ii). 
and  (c)(9)jB)  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c)l8) 
(c)(9)(A)(ii).  and  (c)(9)(B]). 

The  meeting  w-ill  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550  l~th  Street,  NW., 
Washington.  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L.  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-3813. 

Dated:  August  25. 1987 
Fed'Tal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson. 
Executive  Secretary. 
[PR  Doc  8~-19899  Filed  8-26-87;  12:06  pm] 

BtU-ING  CODE  6714-01-111 

NATIONAL  LABOR  RELATIONS  BOARD 

TIME  AND  date:  2;00  p.m..  Tuesday, 

August  25,  1987. 

place:  Board  Conference  Room,  Sixth 

Floor,  1717  Pennsylvania  Avenue.  N'W. 

STATUS:  Closed  to  public  observation 

pursuant  to  5  U.S.C.  section  552b(c){2) 

(internal  personnel  rules  and  practices) 

and  (c)(6)  (personal  information  where 

disclosure  would  constitute  a  clearly 

unwarranted  invasion  of  personal 

privacy). 

MATTERS  TO  BE  CONSIDERED:  Personnel 

maUers 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  John  C.  Truesdale. 
Executive  Secretary.  Washington.  DC 
20570,  Telephone;  (202)  254-9430. 

Dated.  Washington,  DC.  August  25, 1987. 

By  direction  of  the  Board. 
John  C.  Truesdale. 

Executive  Secretary,  National  Labor 
Relations  Board. 
|FR  Doc.  87-19878  Filed  8-26-87;  11.10  am] 

BtLUNG  CODE  7545-01-11 


SECURITIES  AND  EXCHANGE  COMMISSION 

Agency  Meeting 

"FEDERAL  REGISTER  "  CITATION  OF 
PREVIOUS  ANNOUNCEMENTS:  [52  FR 

314~5  August  20.  1987] 
STATUS:  Closed  meeting. 

PLACE:  450  Fifth  Street,  NW.. 

Washington.  DC 

DATE  PREVIOUSLY  ANNOUNCED:  Monday. 

August  17.  1987. 

CHANGE  IN  THE  MEETING:  Additional 

meeting. 

The  following  item  will  be  considered 
at  a  closed  meeting  for  Thursday, 


August  27, 1987,  following  the  1000  am, 
open  meeting. 
Consideration  of  amicus  participation. 

Commissioner  Peters,  as  duty  officer. 
determined  that  Commission  business 
required  the  above  change. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Judith  Axe 
at  (202)  272-2092. 
Jonathan  G.  Katz, 
Secretary. 
August  25. 1987. 

|FR  Doc  87-19941  Filed  8-26-87;  3:12  pm] 
BIUJ»<G  CODE  1010-01-M 

FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Regular  Meeting. 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  55b(e)(3)(3)),  of 
the  forthcoming  regular  meeting  of  the 
Farm  Credit  Administration  Board 
(Board).  The  regular  meeting  of  the 
Board  is  scheduled  for  September  1, 
1987. 

DATE  AND  TIME:  The  meeting  is 
scheduled  to  be  held  at  the  offices  of  the 
Farm  Credit  Administration  in  McLean, 
Virginia,  on  September  1. 1987,  from 
10:00  a.m.  until  such  time  as  the  Board 
may  conclude  its  business. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Ki:!i\   Actmg  Secrela'-y  to  the 
Farm  Credit  Administration  Board,  1501 
Farm  Credit  Drive,  McLean.  Virginia 
2210-5090  (703-«83^010). 
ADDRESS:  Farm  Credit  Administration. 
l.^ui  F.i-m  Credit  Drive,  McLean, 
Virginia  22102-5090. 

SUPPLEMENTARY  INFORMATION:  Parts  of 
this  meeting  of  the  Board  will  be  open  to 
the  public  (limited  space  available),  and 
parts  of  the  meeting  will  be  closed  to  the 
public.  The  matters  to  be  considered  at 
the  meeting  are: 

1.  Summary  Prior  Approval  Items 

2.  Final  Regulations; 

Part  611— Director  Compensation 

3.  Examination,  Supervision  and  Enforcement 
,  Matters.' 

Dated:  August  26, 1987. 
Elizabeth  Kirby. 
Acting  Secretary,  Farm  Credit 
Administration. 
[FR  Doc.  87-199m  Filed  8-26-«7;  8:45  amj 
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'  Session  closed  to  the  public-exempi  pursuant  lo 
5  U.S.C,  552b(c)  (4),  (8)  and  (9). 
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Corrections 


This   section   of   the   FEDERAL    REGISTER 
contains   editorial   corrections   of   previously 
published   Presidential,    Rule,    Proposed 
Rule,   and   Notice  documents   and   volumes 
of   the   Code  of   Federal   RegulatKDns 
These  corrections   are   prepared   by   the 
Office   of   the    Federal   Register    Agency 
prepared   corrections   are   issued   as   signed 
documents   and   appear   m   the   appropriate 
document   categories   elsewhere   <n   the 
issue 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21CFRPart73 

(Docket  No.  86C-04951 

Mica;  Addition  of  Listing  for  Use  in 
Dentifrices  That  are  Drugs  as  Well  as 
Cosmetics;  Change  in  Specification  for 
Fineness 


CorrtT'iDii 

In  rule  doc;.' 
on  paae  296f)4 


icn!  8"-18206  beginning 
n  the  issue  of  Tuesday, 


Federal  Register 
Vol.  52,  No.  167 
Friday,  August  28.  1987 


August  11, 1987,  make  the  following 

correction: 
On  page  29664,  in  the  second  column. 

under  SUPPLEMENTARY  INFORMATION     n 

the  ninth  hr.e,  ine  forniuid  should  read 
"(K2AL,fAl2Sk02o)(OH)4". 

eiLLISG  COCE     5(V0'-O 


In  the  first  column,  under  T.  19  S.,  R 
60  E.,"  in  the  first  line,  insert  "NE'/4",  at 
the  end  of  the  hne. 

B'LLiNG  CODE   1505-01-D 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

lNV-930-07-4212-11:  N-430301 

Realty  Action;  Lease/Purchase  for 
Recreation  and  Public  Purposes.  Clark 
County,  NV 

Correction 

in  notice  document  87-8709  appearing 
on  page  126T8  in  the  issue  of  Friday, 
April  17,  1987,  make  the  following 
correction: 


- 

^         s 

Friday 
August 

■ 
w 

28,  1987 

Illll 

IIHI 
Illll 

=     ~"     — 

^^^^m     MH^^^^^^^ 

Part  II 


Department  of 
Transportation 


Federal  Highway  Administration 

Urban  Mass  Transportation  Administration 


23  CFR  Parts  635,  640,  650,  712,  771, 

and  790 

49  CFR  Part  622 

Environmental  Impact  and  Related 

Procedures;  Final  Rule 


I 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Urban  Mass  Transportation 
Administration 

23  CFR  Parts  635,  640,  650.  712,  771, 
and  790 

49  CFR  Part  622 

[FHWA  Docket  Nos.  85-12  and  83-20! 

Environmental  Impact  and  Related 
Procedures 

AGENCIES:  Federal  Highway 
Administration  (FHWA)  and  Urban 
Mass  Transportation  Administration 
(UMTA),  Department  of  Transportation 
(DOT). 

ACTION:  Final  rule. 

summary:  The  FFiWA  and  the  UMTA 
are  issuing  a  joint  final  regulation 
governing  the  preparation  of 
environmental  impact  statements  (EISs) 
and  related  documents  under  grant 
programs  administered  by  FHWA  and 
U.MTA.  The  amendments  contained  in 
this  final  i-ule  will  streamline  the 
project-development  process  and 
provide  increased  decisionmaking 
authority  to  agency  field  offices.  The 
amendments  are  consistent  with  the 
directives  of  the  National  Environmental 
Policy  Act  (NEPA),  the  Council  on 
Environmental  Quality  (CEQ) 
regulations,  and  other  Federal  statutes 
and  incorporate  the  requirements  of 
DOT  Order  5610.1C,  •Procedures  for 
Considering  Environmental  Impacts." 
The  documents  and  actions  to  which 
this  regulation  applies  are  described 
more  fully  in  §  771.109  of  the  regulation. 
By  this  final  rule,  the  FHWA  is  also 
eliminating  duplication  in  its  public 
involvement  regulations  by  rescinding 
23  Code  of  Federal  Regulations  (CFR) 
Part  790  and  amending  a  section  of  23 
CFR  Part  771  to  make  it  the  agency's 
single  public  involvement  regulation. 
This  action  will  contribute  to  the 
establishment  of  a  streamlined,  one-stop 
environmental  process  in  which  public 
involvement  is  fully  integrated  with  the 
other  project  development  and 
environmental  procedures. 
EFFECTIVE  DATES:  The  amendments  to  23 
CFR  Parts  640,  712  (see  the  amendatory 
instruction  number  4),  and  771  are 
effective  on  November  27,  1987.  The 
amendment  to  Subpart  A  of  Part  622  of 
49  CFR  is  effective  on  November  27, 
1987.  The  amendments  to  23  CFR  Parts 
635,  650,  712  (see  the  amendatory 
instruction  number  8).  and  790  are 
effective  August  29,  1988.  in  order  to 
allow  States  which  conduct  public 


hearings  under  Part  790  to  adopt  public 
involvement/public  hearing  procedures 
that  satisfy  the  requirements  of  Part  771. 
ADDRESSES:  Copies  of  comments 
received,  together  with  the  regulatory 
evaluation  required  by  DOT  policies  and 
procedures,  are  available  for  public 
inspection  in  the  public  docket  room  of 
FHWA,  Room  4205,  HCC-10,  400 
Seventh  Street  SW.,  Washington.  DC 
20530,  between  the  hours  of  8:30  a.m. 
and  3:30  p.m.  EST,  Monday  through 
Friday.  These  materials  are  filed  under 
FHWA  Docket  Nos.  83-20  and  85-12. 
FOR  FURTHER  INFORMATION  CONTACT: 
(1)  For  FHWA:  Mr.  Frederick  Skaer, 
Office  of  Environmental  Policy  (HEV- 
10).  (202)  366-0106,  or  Mr.  Edward 
Kussy,  Office  of  the  Chief  Counsel 
(HCC-40),  (202)  366-0791,  FHWA.  400 
Seventh  Street  SW..  Washington.  DC 
20590,  between  the  hours  of  7:45  a.m. 
and  4:15  p.m.,  EST,  Monday  through 
Friday:  (2)  For  UMTA:  Mr.  A.  Joseph 
Ossi,  Office  of  Planning  Assistance 
(UGM-22),  (202)  366-0096,  or  Mr.  Scott 
A.  Biehl,  Office  of  the  Chief  Counsel 
(UCC-5),  (202)  366-^063,  UMTA.  400 
Seventh  Street  SW.,  Washington,  DC 
20590,  between  the  hours  of  8:30  a.m. 
and  5:00  p.m.,  EST,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  The 
regulation  being  issued  today  applies  to 
both  FHWA  and  UMTA  actions.  Thus,  it 
will  amend  Part  771  of  Title  23  of  the 
CF'R  with  a  cross  reference  at  Part  622  of 
Title  49  of  the  CFR. 

Introduction 

This  final  rule  amends  the  regulations 
utilized  by  FHWA  and  UMTA  to  comply 
with  the  CEQ's  regulations  and  other 
environmental  requirements.  The 
FHWA  and  the  UMTA  first  published 
regulations  implementing  CEQ 
requirements  in  1980.  (See  45  FR  71968; 
October  30, 1980.)  On  August  1, 1983, 
FHWA  and  UMTA  published  changes  to 
their  joint  environmental  regulation  (48 
FR  34894)  as  a  part  of  the  departmental 
effort  to  streamline  regulations  and 
reduce  red  taoe.  In  response  to  that 
Notice  of  Proposed  Rulemaking  (NPRM), 
Docket  83-20,  51  comments  were 
received  from  various  Federal.  State, 
and  local  agencies.  Twenty-six  of  these 
comments  were  from  State  highway 
agencies  (SHAs)  or  State  DOTs.  Eleven 
comments  were  received  from  transit  or 
planning  agencies.  Seven  comments 
were  received  from  interested  cities  or 
counties.  Two  comments  were  received 
from  State  Historic  Preservation 
Officers  (SHPOs).  The  National  Trust 
for  Historic  Preservation  provided 
comments  as  did  the  following  Federal 
agencies:  The  Environmental  Protection 


Agency,  the  Department  of  the  Interior, 
the  Advisory  Council  on  Historic 
Preservation,  and  the  U.S.  Coast  Guard. 
On  January  31. 1985,  the  FHWA 
published  another  NPRM  to  rescind  23 
CFR  790  and  to  amend  23  CFR 
771.111(h).  (See  30  FR  4526.  Docket  No. 
85-12).  This  final  notice  combines  both 
rulemakings.  Comments  on  Docket  No, 
85-12  are  discussed  below  as  the  last 
item  under  the  heading  "Section-by- 
Section  Analysis." 

General  Comments 

The  majority  of  comments  received  in 
Docket  No.  83-20  were  generally 
supportive  of  the  streamling  proposals 
made  in  the  NPRM.  This  is  especially 
true  of  the  greater  flexibility  built  into 
the  categorical  exclusion  (CE)  process. 
Many  of  the  comments  requested  more 
flexibility,  but,  as  will  be  discussed 
below,  we  were  unable  to  make  major 
changes  given  current  statutory 
constraints.  Another  major  source  of 
comments  was  a  proposal  in  the  NPRM 
to  require  written  reevaluations  before 
each  major  project  step.  Substantial 
changes  to  that  proposal  have  been 
made  here.  These  are  addressed  in 
greater  detail  below. 

It  should  be  noted  that  most  sections 
of  the  regulation  have  been  renumbered 
from  the  NPRM,  although  the  section 
headings  have  been  retained.  Section 
771.127  of  the  NPRM  has  been 
subdivided  into  two  sections  (771.129. 
Reevaluations,  and  771.130, 
Supplemental  Environmental  Impact 
Statements). 

As  with  the  1960  regulation,  this 
regulation  has  been  approved  by  the 
Office  of  the  Secretary  of  Transportation 
as  being  consistent  with  DOT  Order 
5610. IC.  Applicants  and  Administration 
field  offices  should  not  normally  need  to 
consult  DOT  Order  5610.1C. 

There  were  a  number  of  editorial 
changes  made  throughout  the  document 
to  make  it  more  readable.  Only  the 
major  changes  made  to  each  section  of 
the  regulation  are  discussed  in  this 
preamble. 


Section-by-Section  Analysis 

Section  771.101.  Purpose.  This  section 
has  been  amended  to  include  a 
reference  to  23  U.S.C.  128.  Section  128 
contains  the  FHWA  public  hearing 
requirements  and  describes  the 
environmental  report  needed  as  a  part 
of  the  public  hearing  requirements. 

Section  771.105.  Policy.  This  section 
sets  forth  basic  Administration  policy 
regarding  the  consideration  of 
environmental  impacts  of 
Administration  actions.  Sections  109 
and  128  of  Title  23  and  sections  3,  5,  and 
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14  of  the  Urban  Mass  Transportation 
Act  (UMT  Act).  49  U.S.C.  1602. 1604.  and 
1610  require  both  FHWA  and  UMTA  to 
consider  social,  economic,  and 
environmental  impacts  of  proposed 
projects.  The  documentation  developed 
pursuant  to  this  regulation  is  intended  to 
satisfy  both  NEPA  and  the  above 
sections. 

It  IS  the  policy  of  FHWA  and  UMTA 
to  make  the  process  set  forth  in  the 
regulation  the  primary  vehicle  for  all 
environmental  approvals  of 
Administration  actions  by  all  Federal 
agencies.  This  can  only  be  accomplished 
if  both  applicants  and  Federal  agencies 
are  committed  to  the  development  of 
procedures  and  cooperative 
arrangements  which  take  advantage  of 
the  opportunities  presented  here  to 
create  as  complete  an  environmental 
record  as  possible. 

Administration  policy  on  the  funding 
of  efforts  to  mitigate  the  impacts  of 
Administration  actions  remains  the 
same.  The  intent  is  that  Federal  funds  be 
available  to  assist  in  complying  with 
Federal  requirements,  as  well  as  State 
and  local  requirements  which  do  not 
conflict  with  Federal  requirements. 
}fowever,  in  those  situations  where 
State  or  local  requirements  differ  from 
Federal  requirements,  the  decision  to 
use  Federal  funds  will  be  made  on  a 
case-by-case  basic,  after  considering  the 
reasonableness  of  the  applicant's 
request  and  the  costs  and  benefits  of 
Federal  participation  in  the  request. 

Several  commenters  questioned  the 
"status"  of  FHWA's  Technical  Advisory 
T6640.8  and  requested  clarification.  The 
Technical  Advisory  was  developed  by 
FHWA  for  the  purpose  of  providing  the 
best  available  guidance  to  its  field 
offices  and  applicants  regarding  the 
types  of  information  needed  to  comply 
with  NEPA.  section  4(0  of  the  DOT  Act 
of  1966,  and  other  environmental 
requirements,  such  as  Executive  Order 
11990,  "Protection  of  Wetlands."  The 
Technical  Advisory  is  available  for 
inspection  and  copying  as  prescribed  in 
49  CFR  Part  7,  Appendix  D,  The  FHWA 
expects  the  Technical  Advisory  to  be 
used  to  the  fullest  extent  possible. 
However.  FHWA  also  recognizes  that 
each  project  must  be  evaluated  on  its 
individual  issues  and  merits.  When 
circumstances  dictate,  there  is  sufficient 
flexibility  to  tailor  the  content  of  the 
environmental  document  to  the  needs  of 
the  individual  situation.  A  revised 
Technical  Advisory  has  been  prepared 
and  will  be  issued  as  T6640.8A  on 
October  30.  1987. 

The  UMTA  also  has  developed 
supplementary  guidance  on  the  NEPA 
process  for  applicants.  UMTA  Circular 
C5620.1,  "Guidelines  for  the 


Environmental  Protection  Process", 
provides  information  on  the  assessment 
of  environmental  impacts  for  major 
transit  projects,  and  the  preparation  and 
processing  of  environmental  documents. 
This  circular  is  available  from  UMTA 
Headquarters  and  field  offices. 

Section  771.107.  Definitions.  In  the 
1980  regulation,  the  term  "action"  was 
defined  as  the  Federal  approval  of 
construction  of  highway  and  transit 
projects.  The  CEQ  regulations  use  the 
term  "proposed  action"  in  a  broader 
context.  There,  actions  include  projects 
and  programs  that  are  proposed  for 
Federal  assistance  as  well  as  proposed 
plans,  policies,  and  legislation.  For 
consistency  with  the  CEQ  regulations,  a 
new  definition  for  "action"  has  been 
added.  As  used  throughout  the 
regulation,  actions  are  highway  or 
transit  projects  proposed  for  Federal 
funding  or  activities  such  as  joint  and 
multiple  use  permits  which  require 
Federal  approvals.  The  actual  Federal 
approval  of  the  construction  of  a 
highway  or  transit  project  or  of  a  permit 
is  now  covered  in  the  new  definition  of 
"Administration  action."  The  difference 
between  an  "action"  and  an 
"Administration  action"  as  defined 
under  the  regulation  is  the  difference 
between  a  proposed  project  and  an 
actual  Federal  commitment  to  fund 
construction  of  the  project. 

The  DOT  Act  of  1966  included  specific 
provisions  providing  special  protection 
to  publicly  owned  parks,  recreational 
areas,  wildlife  and  waterfowl  refuges, 
and  all  historic  sites.  This  provision  was 
set  forth  at  section  4(r)  of  the  DOT  Act, 
and  printed  in  the  United  States  Code 
(U.S.C.)  at  49  U.S.C.  1653(0-  A  similar 
provision  is  found  at  23  U.S  C.  138.  In 
1983,  as  part  of  a  general  codification  of 
the  DOT  Act,  49  U.S.C,  1653(0.  was 
formally  repealed  and  recodified  with 
slightly'different  language  in  49  U.S.C. 
303.  However,  the  substantive 
requirements  remain  unchanged.  Given 
that  over  the  years,  the  whole  body  of 
provisions,  policies,  case  law,  etc.,  has 
been  collectively  referenced  as  "section 
4(0"  matters,  we  have  continued  this 
reference  in  this  regulation,  even  though 
section  4(0  of  the  1966  DOT  Act  has 
been  technically  amended.  To  change 
the  popular  reference  to  "section  4(0" 
would  confuse  needlessly  the  public  and 
the  Federal.  State,  and  local  agencies 
that  participate  in  "section  4(0"  matters 
on  a  recurring  basis. 

The  only  other  changes  to  this  section 
were  minor  editorial  changes  to  make  it 
more  readable. 

Section  771.109.  Applicability  and 
responsibilities.  This  section  deals  with 
the  documents  and  actions  to  which  this 
regulation  applies,  the  status  of  prior 


approvals,  and  the  responsibilities  of 
both  the  Administration  and  grant 
applicants  for  the  preparation  of  the 
documents  required  by  this  regulation. 

Paragraph  (b)  deals  with  the 
responsibility  for  carrying  out  mitigation 
measures  that  have  been  described  in 
the  Administration's  environmental 
documents.  One  commenter  suggested 
that  language  be  added  to  the  regulation 
to  specify  that  the  Administration 
monitor  projects  during  and  after 
construction  to  ensure  that  mitigation 
measures  that  have  been  described  in 
the  Administrations  environmental 
documents  are  implemented.  The 
Administration  meets  its  responsibility 
set  forth  in  paragraph  1505.2(c)  of  the 
CEQ  regulations  (40  CFR  Parts  1500- 
1508).  and  the  regulation  has  been 
modified  to  make  this  clear.  Paragraph 
(b)  now  states  that  mitigation  measures 
will  be  incorporated  by  reference  in  the 
grant  document  and  UNTTA  will  follow 
up  with  reviews  of  designs  and  on-site 
inspections  to  ensure  that  mitigation 
measures  are  implemented  as  called  for 
in  environmental  documents  and  grant 
agreements.  It  should  be  noted  that  the 
mitigation  measures  referenced  in  an 
executed  grant  agreement  become 
contractual  obligations  on  the  part  of  the 
applicant  and  cannot  be  changed 
without  the  express  wntten  approval  of 
UNfTA.  FHW,^  assures  that  mitigation 
measures  are  implemented  by  reviewing 
and  approving  the  plans  and 
specifications  for  the  project  and  by 
conducting  periodic  construction 
inspections.  On  projects  processed 
under  an  approved  certification  in     _ 
accordance  with  23  CFR  640.  FHWA 
ensures  the  implementation  of 
mitigation  measures  by  conducting 
program  management  reviews  and  a 
final  construction  inspection. 

In  paragraph  (c),  different  levels  of 
responsibility  for  applicants  preparing 
ElSs  are  defined  depending  on  whether 
section  102(2)(D)  of  .NEPA  or  a  State  law 
comparable  to  NEPA  applies.  Several 
local  transit  agencies  asked  what  role 
they  would  assume  if  a  State 
requirement  comparable  to  NEPA 
applies.  In  such  cases,  the  transit 
agencies  will  have  a  joint  lead 
responsibility  with  UMTA  and  will  take 
a  substantial  role  in  preparing  the 
environmental  document.  It  is  intended 
that  a  single  document  satisfy  all 
Federal  and  State  requirements. 

Section  771.111.  Early  coordination, 
public  involvement  and  project 
development.  The  FHWA  and  the 
UMTA  regard  early  coordination  and 
public  involvement  as  critical  to  the 
successful  completion  of  the  processes 
required  by  this  regulation.  Scoping,  a 
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major  innovation  of  the  CEQ 
regulations,  is  accomplished  in  this 
phase.  Many  potential  difficulties 
confronting  particular  actions  can  be 
most  conveniently  identified  and.  in 
many  instances,  resolved  at  this  stage. 

Public  involvement  as  discussed  in 
this  regulation,  may  mean  not  only 
public  hearings,  but  a  series  of  less 
formal  informational  meetings  which 
begin  after  the  planning  phase  and  help 
affected  persons  and  local  governments 
learn  about  agency  actions  and  identify 
potential  difficulties  at  the  earliest 
possible  time.  Very  often,  the  persons 
most  affected  are  those  who  must  be 
relocated  from  their  homes  or 
businesses  by  the  agency  action. 
Appropriate  relocation  planning  and 
studies  should  be  done  as  part  of  initial 
project  planning,  usually  during  the 
course  of  preparing  documents  required 
by  this  regulation,  to  ensure  that  the 
rights  and  concerns  of  potentially 
affected  residents  and  businesses  are 
fully  addressed  and  considered  in  the 
development  and  timing  of  agency 
actions.  Very  often,  project  location, 
design,  and  right-of-way  problems  are 
particularly  sensitive  where  certain 
ethnic,  social,  or  economic  groups  are 
affected  to  unusual  or  disproportionate 
degrees.  Where  this  might  be  the  case, 
these  issues  should  be  considered  very 
early  in  the  process.  Notification  of  any 
project  related  hearings,  meetings,  or 
opportunities  for  public  involvement 
should  be  placed  in  newspapers  or 
publications  most  likely  to  be  read  by 
affected  groups.  This  would  include 
minority  or  foreign  language 
newspapers  where  appropriate. 

One  commenter  asked  that  paragraph 
(b)  be  dropped.  This  paragraph 
identifies  an  early  point  in  project 
development,  the  Transportation 
Improvement  Program  (Ti?)  review, 
where  the  Administration  will  consult 
with  an  applicant  on  environmental 
requirements.  This  was  done  in 
response  to  paragraph  1505.1(b)  of  the 
CEQ  regulations  which  requires  Federal 
agencies  to  designate  major  decision 
points  m  their  programs  and  ensure  that 
the  NEPA  process  corresponds  with 
them.  The  TIP  is  a  local  planning 
document  identifying  projects  to  be 
implemented  over  a  3-5  year  time  frame. 
Not  all  listed  projects  are  subsequently 
constructed,  but  inclusion  in  the  TIP  is 
an  early  indication  that  Federal  funding 
may  be  pursued.  It  is  expected  that 
applicants  will  initiate  environmental 
impact  work  first  on  the  high-pnority 
projects  in  the  TIP.  When  adequate  site- 
specific  information  is  available  at  the 
TIP  review  stage.  FHWA  and  UMTA 
will  determine  whether  an  HIS,  EA.  or 


CE  is  appropriate  and  whether  other 
environmental  requirements  apply.  The 
3-5  year  time  frame  of  the  TIP  will  allow 
ample  lead  time  for  document 
preparation,  public  involvement,  and 
agency  review.  This  provision  has  been 
retained  because  it  supports  early 
consultation  in  the  environmental 
review  process  without  placing 
unnecessary  burden  on  prospective 
applicants.  However,  this  paragraph 
was  modified  to  indicate  that  FHWA 
would,  where  appropriate,  indicate  the 
possible  class  of  action  at  the  later, 
formal  105  program  approval  stage.  This 
technical  change  was  necessary  since 
FHWA  reviews,  but  does  not  approve, 
the  TIP. 

Paragraph  (d)  adopts  the  suggestion  to 
change  the  word  "should"  to  "must"  in 
the  second  sentence. 

Paragraph  (g]  describes  the  tiering  of 
ElSs  as  an  optional  approach  which  may 
have  benefits  when  considering  large, 
complex  trarsportation  projects.  This 
paragraph  stimulated  a  mix  of 
comments.  Several  commenters 
expressed  the  concern  that  two  sets  of 
EISs  do  not  lead  to  improved 
decisionmaking  regarding  major  projects 
and  are  not  justified  considering  the 
additional  cost  and  time  involved. 
Others  supported  the  tiering  concept 
and  noted  that  it  had  been  used 
successfully  when  incorporated  with 
early  planning  at  the  local  level.  Tiering 
of  EISs  may  be  beneficial  under  certain 
limited  circumstances,  but  a  tiered 
approach  can  only  be  effective  if  the 
initial  EIS  is  prepared  very  early  in  the 
planning  process.  The  focus  would  be  on 
a  broad  comparison  of  key 
environmental  factors  which  may  have  a 
bearing  on  early  decisions  concerning, 
for  example,  the  type  of  project,  the 
general  location,  and  major  design 
features.  This  approach  is  consistent 
with  the  CEQ  regulations  which 
encourage  agencies  to  consider 
environmental  effects  at  an  early  stage 
before  decisions  on  major  alternatives 
are  foreclosed.  A  second-tier  EIS  (or  EA 
where  no  new  significant  impacts  are 
expected)  would  be  appropriate  at  the 
stage  where  a  preferred  alternative  has 
been  identified  and  project  details  have 
been  developed. 

Commenters  asked  for  clarification  as 
to  how  the  Administration  determines 
the  need  for  tiered  EISs.  The  decision  to 
use  tiering  will  be  made  in  consultation 
with  the  applicant  and  will  depend  on 
the  scope  and  complexity  of  the 
alternatives  under  consideration,  the 
status  of  planning,  and  the  need  to 
address  environmental  considerations  at 
an  early  stage  in  the  local  planning 
process.  Generally,  the  Administration 


would  not  direct  an  applicant  to  prepare 
tiered  EISs  but.  instead,  would  employ 
tiering  to  accommodate  an  applicant's 
planning  or  environmental  review 
requirements. 

It  should  be  noted  that  this 
progressively,  more  focused  look  at  a 
project  embodied  in  the  concept  of 
tiering  may  also  be  accomplished  with  a 
supplemental  draft  EIS.  If  project  details 
are  developed  before  a  final  EIS  has 
been  issued  (e.g..  during  preliminary 
engineering),  site-specific  environmental 
effects  can  be  addressed  in  a 
supplemental  draft  EIS.  In  this  case,  the 
process  would  be  concluded  with  a  final 
EIS  responding  to  comments  on  both  the 
general  and  the  site-specific  draft  EISs. 
Thus,  the  process  of  tiering  EISs  is  most 
appropriate  where  a  project  concept  is 
still  in  the  formative  stages  and  the 
applicant  is  actively  seeking  information 
from  agencies  and  the  public  in  helping 
to  reach  early  decisions.  Tiering  is 
accomplished  with  two  complete  EISs; 
however,  alternatives  and 
environmental  concerns  fully  considered 
in  the  first-tier  statement  need  not  be 
restudied  in  the  second-tier  EIS. 

Paragraph  (h),  which  discusses  the 
FHWA  public  hearing  requirements,  has 
been  addressed  in  a  separate  NPRM  (50 
PR  4525,  January  31. 1985).  A  discussion 
of  final  revisions  as  well  as  comments 
submitted  to  the  public  docket  appears 
later  in  this  document  as  the  last  item  in 
the  section-by-section  discussion. 

A  new  paragraph  (i)  has  been  added 
discussing  public  involvement  for 
UMTAs  projects.  No  new  requirements 
have  been  established:  however, 
coordination  of  any  public  hearings  with 
NEPA  process  is  emphasized  with 
special  reference  to  the  preparation  of 
EAs  and  environmental  studies.  It 
should  be  noted  that  although  these 
hearings  and  the  FHWA  hearings  are 
coordinated  with  the  NEPA  process, 
they  are  not  required  by  NEPA  itself;  the 
requirement  for  public  hearings  is  found 
in  FHWA  and  UMTA  legislation.  Under 
these  statutes,  questions  such  as  the 
need  to  hold  hearings  during  the 
preparation  of  a  NEPA  document  and 
the  type  and  scope  of  those  hearings  are 
within  the  Federal  agency's  discretion. 

This  new  paragraph  also  refers  to  the 
scoping  process  as  a  means  of  inviting 
public  and  agency  comments  on  a 
project  proposal.  Providing  this 
opportunity  for  input  at  an  early  stage 
frequently  helps  the  applicant  and 
UMTA  to  focus  on  important 
environmental  effects  and  to  determine 
whether  reasonable  alternatives  exist  to 
avoid  or  mitigate  those  effects.  For 
example,  in  regard  to  sections  9  and  9A 
of  the  UMT  Act,  UMTA  intends  that  the 
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new  paragraph  (i)  will  generally  apply  to 
the  program  of  projects  proposed  for 
Federal  funding.  If  practicable,  EAs 
should  be  prepared,  where  required  by 
this  regulation,  before  the  notice  of  an 
opportunity  for  a  public  hearing  on  the 
program  of  projects.  At  a  minimum,  the 
notice  announcing  the  opportunity  for  a 
hearing  should  indicate  those  projects 
requiring  ElAs,  the  timetable  for 
preparing  those  documents,  and  how 
copies  may  be  obtained.  If,  after 
releasing  the  EA,  UMTA  or  the 
applicant  becomes  aware  of  strong 
community  concerns  or  controversy  on 
environmental  grounds,  or  if  UMTA 
determines  that  an  EIS  is  necessary,  the 
applicant  will  hold  a  separate  hearing 
on  the  project  to  receive  public 
comment.  The  UMTA  will  continue  to 
require  early  contacts  with  affected 
agencies  and  the  public  in  defining  the 
scope  of  environmental  documents. 

Section  771.113.  Timing  of 
Administration  Activities.  This  section 
describes  the  timing  of  various  project 
development  activities  in  relation  to  the 
completion  of  the  environmental 
process.  It  places  limits  on  the  actions 
which  the  Administration  and  the 
applicant  may  take  to  develop  a  project 
prior  to  the  completion  of  the  NEPA 
process. 

The  language  in  paragraph  (a) 
supports,  and  should  be  read  in 
conjunction  with,  section  1506.1  of  the 
CEQ  regulations,  "Limitations  on 
actions  during  NEPA  Process."  These 
provisions  ensure  that  the 
Administration's  decision  whether  to 
implement  an  alternative  under 
consideration  in  the  environmental 
document  will  not  be  influenced  by  a 
previous  commitment  to  a  particular 
course  of  action.  As  such,  the  strictures 
apply  not  only  to  the  Administration 
and  applicants,  but  also  third  parties 
acting  under  a  contractual  agreement. 
Furthermore,  the  Administration  or  the 
applicant  cannot  prematurely  enter  into 
a  contract  which  irrevocably  binds  it  to 
the  future  performance  of  this  work. 
This  limitation  on  actions  supports  one 
of  the  primary  purposes  of  NEPA — that 
Federal  agencies  consider 
environmental  effects  fully,  including 
alternative  courses  of  action,  before 
reaching  a  decision  to  proceed  with 
major  Federal  actions. 

The  wording  in  this  paragraph  has 
been  revised  to  make  clear  the  kinds  of 
activities  that  will  be  allowed  prior  to 
the  completion  of  the  NEPA  process. 
This  will  include  any  impact  studies  and 
engineering  work  needed  to  complete 
the  environmental  document.  Normally, 
preliminary  design  will  provide  all  the 
project  information  needed  to  satisfy 


environmental  requirements.  In  certain 
cases,  more  detailed  design  work  will  be 
needed  to  satisfy  a  specific 
environmental  requirement  and  this 
additional  design  work  is  allowed.  This 
paragraph  has  also  been  changed  to 
e.xpand  on  the  kinds  of  activities  which 
may  not  occur  prior  to  completion  of  the 
NEPA  process. 

It  is  important  to  note  that  the 
limitations  on  premature  commitments 
in  the  CEQ  regulations  and  this 
regulation  apply  to  projects  or  activities 
that  may  be  proposed  entirely  for  local 
funding  by  an  applicant  or  prospective 
applicant.  If  the  action  in  question  is  an 
integral  part  of  a  larger  project  which  is 
the  subject  of  an  environmental 
document,  that  action  cannot  be 
"segmented"  from  the  overall  proposal 
and  funded  separately  before  the 
environmental  process  is  completed. 
Segmentation  of  a  project  might  involve 
the  early  acquisition  of  property  or  the 
purchasing  of  rolling  stock,  construction 
materials,  or  other  equipment  needed 
during  the  construction  phase. 
Segmentation  could  also  entail  separate 
development  by  the  applicant  of  an 
entire  portion  of  a  project,  e.g.,  a 
segment  of  highway  or  transit  guideway 
that  should  be  considered  as  part  of  a 
larger  project  for  which  Federal 
assistance  is  being  sought. 

A  number  of  commenters  suggested 
revisions  to  this  section  to  permit  the 
applicant  to  proceed  with  final  design 
activities  after  the  receipt  and 
evaluation  of  comments  on  the  draft  EIS 
and  prior  to  approval  of  the  final  EIS. 
The  commenters  contended  that  the  EIS 
approval  process  delayed  the  start  of 
final  design  work  and,  therefore, 
induced  delays  in  all  subsequent  phases 
of  the  project  development  process. 
They  suggested  that  if  no  environmental 
concern  were  raised  during  the  draft  EIS 
circulation  period,  final  design  of  the 
preferred  alternative  should  be  allowed 
to  proceed.  The  Administration  has 
carefully  considered  these  comments 
and  continues  to  believe  the 
environmental  process  must  be 
completed  and  the  EIS  approval  made 
before  it  is  in  a  position  to  permit  the 
applicant  to  proceed  with  final  design 
activities.  We  recognize  the  need  to 
develop  preliminary  designs  in  order  to 
more  accurately  assess  impacts  in  the 
environmental  document.  However. 
granting  approval  to  proceed  with  final 
design  at  this  stage  would  be  a 
premature  commitment  to  one 
alternative  at  a  time  when  other 
alternatives,  including  the  alternative  of 
taking  no  action,  are  still  being  actively 
considered  by  the  Administration  in  the 
environmental  process. 


However,  the  Administration 
recognizes  the  need  to  proceed  with 
detailed  design  activities  where  such 
work  is  necessary  to  permit  the  full 
evaluation  of  environmental  impacts 
and  to  permit  the  consideration  of 
appropriate  mitigation  measures,  e.g.. 
impacts  to  wetlands,  section  4(f)  areas 
and  resources  covered  by  section  106  of 
the  National  Historic  Preservation  Act 
(section  106).  The  regulation  provides 
for  those  situations  by  allowing  the 
applicant  to  complete  all  necessary 
design  work  needed  to  complete  the  EIS 
or  to  comply  with  other  environmental 
laws  during  the  .NEPA  process.  This 
should  not  be  construed  as  an 
authorization  to  proceed  with  final 
design  for  the  entire  project,  but  only  for 
those  aspects  of  the  project  necessary  to 
consider  specific  environmental 
concerns. 

The  possibility  of  acquisition  of  land 
for  a  project  before  completion  of  the 
NEPA  process  was  raised  by  several 
commenters.  The  UMTA  received 
comments  in  favor  of  both  expanding 
and  restricting  the  scope  of  advance 
land  acquisition  allowed  under  the 
regulation.  Several  commenters 
suggested  that  UMTA  expand  the  scope 
of  advance  land  acquisition  because  the 
Surface  Transportation  Assistance  Act 
of  1982  (STAA)  amended  section 
3(a)(1)(A)  of  the  UMT  Act  by  adding  a 
provision  specifically  addressing 
UMTA's  discretion  to  make  grants  or 
loans  for  the  acquisition  of  rights-of-way 
and  relocation  for  fixed  guideway 
corridor  development  for  projects  in 
advanced  stages  of  alternatives  analysis 
or  preliminary  engineering.  On  the  other 
hand,  one  commenter  expressed  the 
opinion  that  "no  acquisition  should  be 
allowed  prior  to  completion  of  the 
NEPA.  process."  arguing  that  hardship 
or  protective  buying  cannot  be 
accomplished  without  influencing  or 
limiting  the  choice  of  reasonable 
alternatives. 

In  weighing  the  arguments.  UMTA 
considered  how  to  implement  the  ST,'\.'\ 
amendment  consistently  with  the 
agency's  responsibilities  under  NEPA 
and  with  the  results  of  pertinent  case 
law  governing  advance  land  acquisition. 
National  Wildlife  Federation  vs.  Snow. 
561  F.2d  227  (D.C.  Cir.  1976).  The  UMTA 
has  concluded,  in  light  of  these 
considerations  and  a  review  of  the 
pertinent  legislative  history,  that  this 
amendment  was  not  intended  to 
o\ernde  the  requirements  of  NEP.A. 

For  UMTA's  major  fixed  guideway 
projects,  the  draft  and  final  EISs  are 
developed  during  alternatives  analysis 
and  preliminary  engineering.  Any 
authorization  for  advance  land 
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acquisition  during  dlternatives  analysis 
or  preliminary  engineering  would  create 
a  conflict  with  NEPA  if  the  acquisition 
could  result  in  a  substantial  commitment 
to  a  particular  course  of  action  before 
the  NEPA  process  was  completed.  In 
addition,  since  UMTAs  ma|or 
investment  procedures  are  integrated 
with  the  NEPA  process,  this  would  also 
prejudice  the  major  investment 
dixisionmaking  process. 

After  careful  review.  FHWA  and 
L'MTA  still  believe  that  some  advance 
l.md  acquisition  may  take  place  on  a 
case-by-case  basis  without  resulting  in  a 
substantial  commitment  to  a  particular 
course  of  action  before  completion  of 
the  NEPA  process.  Therefore,  in  this 
regulation,  FHWA  and  UMTA  are 
maintaining  the  current  practice:  that  is, 
the  only  types  of  advance  land 
acquisition  that  FHWA  and  UMTA  will 
approve  before  the  completion  of  the 
NEPA  process  are  "hardship"  and 
"protective"  acquisitions.  These  terms 
are  defined  in  §  771.n7(d)(12)  of  this 
rcyiiiation. 

As  in  the  past,  this  type  of  land 
acquisition  is  reserved  for  extraordinary 
or  emergency  situations  involving  a 
particular  parcel  or  a  limited  number  of 
parcels  within  the  proposed 
transportation  corridor.  It  has  been 
FHWA's  and  UMTA's  recent  experience 
that  the  number  of  hardship  and 
protective  acquisitions  on  a  given 
project  are  so  few  as  to  not  result  in  a 
substantial  commitment  to  a  particular 
course  of  action.  The  purpose  of 
protective  acquisition  is  to  preserve  the 
status  quo.  Since  it  serves  to  protect 
valuable  property  and  can  be  easily 
undone,  such  acquisition  generally  will 
not  tilt  the  balance  toward  a  particular 
alternative. 

Another  question  is  whether  acquiring 
an  option  to  purchase  land  before 
completing  the  environmental  process 
would  be  an  acceptable  alternative  to 
assure  the  availability  of  land  for 
project  purposes.  It  would  be  less  costly 
and  arguably  would  constitute  a  smaller 
commitment  than  the  actual  purchase  of 
'and.  Generally.  UMTA  and  FHWA 
maintain  that  acquiring  options  to 
purchase  land  for  a  project  would  tend 
to  bias  fair  consideration  of  other 
project  alternatives  and  violate  basic 
principles  of  Federal  environmental  law. 
Therefore,  the  same  standards  apply  to 
options  to  purchase  as  to  outnght 
purchase  of  land:  before  completing  the 
environmental  process,  only 
acquisitions  for  hardship  and  protective 
purposes  are  acceptable. 

To  obtain  approval  for  hardship  or 
protective  acquisition,  the  applicant 
should  apply  for  a  CE  under  paragraph 
77l.n7(dl(12).  In  addition,  for  FHWA 


actions,  hardship  and  protective 
acquisition  activities  must  be  processed 
in  accordance  with  23  CFR  712.204(d).  It 
should  be  noted  that  a  CE  for  advance 
land  acquisition  applies  only  to  the 
purchase  of  property  and  does  not 
permit  further  project  development.  The 
restrictions  of  paragraph  771.113(a)  will 
apply  until  the  Administration 
completes  the  NEPA  process  for  the 
entire  proposed  action.  The  FHWA  has 
issued  guidelines  and  UMTA  is 
preparing  similar  guidance  describing 
the  documentation  needed  to  support 
requests  for  hardship  and  protective 
buying.  Documentation  supporting  these 
claims  will  continue  to  be  reviewed  in 
the  field  offices  of  FHWA  and  UMTA, 

One  commenter  suggested  that  any 
advance  land  acquisition  be  noted  in  the 
subsequent  EIS  or  EA.  The  FHWA  and 
the  UMTA  have  no  objection  to  noting 
this  information  in  environmental 
documents,  but  do  not  believe  it  is 
appropriate  to  require  it  under  the 
regulation. 

Paragraph  |a)(3)  has  been  added  to 
emphasize  that  in  addition  to 
environmental  requirements,  certain 
programming  requirements  must  be 
satisfied  prior  to  the  initiation  of  FHWA 
funded  final  design,  acquisition,  and 
construction  activities.  This  paragraph  is 
a  cross  reference  to  23  CFR  Part  450  and 
23  CFR  Part  830  and  does  not  create  any 
additional  requirements. 

Paragraph  (b)  has  been  revised  to 
indicate  that  FHWA  approval  of  the 
final  environmental  document  is 
considered  acceptance  of  the  general 
project  location  and  project  concepts 
such  as  type  of  facility,  interchange 
locations,  and  other  major  features 
which  may  be  indicated  in  the 
environmental  document.  This 
paragraph  is  an  indication  that  FTTWA 
normally  will  approve  for  Federal 
funding  a  project  of  the  type  noted  in  the 
final  environmental  document. 
However,  it  does  not  commit  the 
Administration  to  fund  any  specific 
project  or  any  features  identified 
therein.  Final  approval  of  the  EIS  does 
not  constitute  a  commitment  to  fund  the 
project,  as  noted  in  this  paragraph  and 
in  §  771.125(e)  of  this  regulation. 

Section  771.115  Classes  of  actions. 
Actions  treated  under  this  regulation  fall 
in  one  of  the  classes  outlined  in  this 
section.  Class  I  actions  are  those  which 
typically  require  an  EJS.  Class  II  actions 
are  those  which  typically  are  classified 
as  CEs.  If  it  is  uncertain  whether  a 
particular  action  requires  an  EIS.  and  it 
"•equires  an  EA  to  establish  the 
significance  of  the  impacts,  the  action  is 
grouped  under  Class  III.  A  change  in  this 
section  was  the  shifting  of  the  list  of 
examples  of  CE  activities  to  S  771.117. 


UM  I 


This  has  been  done  in  order  to  group  all 
activities  related  to  CEs  in  §  77in7. 

One  commenter  suggested  deleting  the 
list  of  Class  I  actions  that  remains  in 
§  771.115(a)  and.  instead,  focusing  on 
the  definition  of  significance  as  applied 
to  environmental  impacts  in  the  CEQ 
regulations.  Examples  of  specific  Class  I 
actions  are  included  in  the  regulation  in 
accordance  with  §  1507.3(b)(2)  of  the 
CEQ  regulations.  We  have  referenced 
the  section  of  the  CEQ  regulations  that 
addresses  the  significance  of  impacts 
rather  than  repeating  it. 

One  commenter  suggested  that  the 
wording  be  changed  in  paragraph  (a)  to 
indicate  that  the  projects  listed  under 
Class  I  may  not  in  all  cases  require  EISs. 
The  CEQ  regulations  require  that 
Federal  agency  procedures  include 
specific  criteria  for  and  identification  of 
those  typical  classes  of  action  which 
normally  require  EISs.  While  there  may 
be  individual  projects  listed  in  Class  I 
that  because  of  unusual  circumstances 
would  not  require  an  EIS,  such  projects 
are  exceptions  to  the  rule.  The  wording 
in  paragraph  (a)  has  been  changed  to 
parallel  the  CEQ  regulations  (40  CFR 
1507.3(b)(2)).  The  intent  of  dividing 
projects  by  class  is  to  provide  guidance 
on  the  environmental  review  process 
that  will  be  followed  normally  for 
projects  in  the  class.  The  FHWA  and  the 
UMTA  will  continue  to  review 
individual  cases  whenever  applicants 
describe  circumstances  which  may  have 
a  bearing  on  the  choice  of 
environmental  process.  The  final 
decision  on  class  of  action  will  be  made 
by  the  Administration. 

In  the  NPRM,  UMTA  proposed 
eliminating  exclusive  busways  as  Class 
I  actions  because  of  the  potential  to 
construct  and  operate  a  busway  on  or 
within  an  existing  highway  without 
significant  environmental  impacts.  A 
number  of  commenters  supported  this 
change.  Busways  are  frequently 
established  by  dedicating  an  existing 
highway  lane  for  exclusive  bus  and  high 
occupancy  vehicle  use  and  the 
regulation  affords  the  fiexibility  to 
handle  such  projects  with  an  EA  instead 
of  an  EIS.  The  NPRM  noted  UMTA's 
intention  to  continue  to  require  an  EIS 
for  construction  of  a  new  roadway  for 
buses  which  is  not  integrated  in  an 
existing  highway.  This  type  of  project  is 
now  listed  in  the  regulation  as  a  Class  I 
action.  Other  types  of  busway  projects 
will  be  reviewed  individually  to 
determine  the  appropriate 
environmental  document,  e.g.,  busways 
on  existing  lanes  or  medians  which  have 
off-line  facilities  Buch  as  stations,  park- 
and-ride  lots,  transfer  points,  etc. 
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The  UMTA  also  proposed  eliminating 
"major  Iransportalion-reldted 
develcpments"  as  Class  1  actions.  These 
were  joint  public/private  urban 
development  proiects  that  were  tied  mlo 
transit  terminals  or  stations.  These  types 
of  projects  normally  required  an  EIS. 
They  were  dropped  from  the  list  of  Class 
I  actions  because  they  are  no  longer  a 
significant  part  of  the  UMTA  program. 
Several  commenters  who  supported 
the  proposal  to  remove  busways 
constructed  on  existing  highways  from 
the  Class  I  list  suggested  that  rail  lines 
t)  lilt  in  highway  medians  should  be 
accorded  the  same  treatment.  However, 
ihe  environmental  effects  associated 
with  the  fixed  facilities  of  a  rail  line — 
stations,  parking  lots  or  structures, 
storage  and  maintenance  yards — and 
the  changes  in  travel  patterns  and  land 
use  associated  with  such  projects  are 
normally  significant  and  warrant 
evaluation  in  an  EIS.  Greater  variability 
exists  in  constructing  a  busway  on  an 
existing  highway.  Thus,  the  regulation 
provides  the  flexibility  to  handle  the 
simpler  busway  projects  with  a  simpler 
environmental  process,  while  mandating 
an  EIS  if  the  ElA  shows  signiFicant 
impacts. 

Another  commenter.  noting  the 
change  proposed  for  busway  projects  on 
existing  highway  facilities,  argued  that 
the  initiation  or  increase  of  rail 
passenger  service  on  rail  lines  already 
in  use  was  analogous  and  should, 
therefore,  not  require  an  EIS.  Reference 
was  made  to  an  exemption  from  State 
environmental  requirements  for  such 
projects  in  California.  The  UMTA 
recognizes  there  may  be  some  cases 
where  a  rail  rapid  transit  project 
proposed  on  an  existing  railroad  right- 
of-way  can  be  built  and  operated  with 
minimal  environmental  impact.  In  such 
cases  the  fact  that  displacement  of 
residences  and  businesses  is  avoided  or 
minimized  alleviates  one  potentially 
significant  concern.  However,  these 
protects  are  exceptions  which  would  not 
warrant  a  change  in  emphasis  in  the 
regulation.  Sometimes  rail  projects  are 
proposed  on  railroad  nght,s-of-way  that 
are  abandoned  or  lightly  used  for 
freight.  In  these  situations,  the  rapid 
transit  project  may  intensify  some 
effects  associated  with  existing  railroad 
operations,  e.g.,  wayside  noise,  and 
could  introduce  new  impacts  at 
proposed  station  locations,  such  as 
traffic  congestion  and  parking  demand. 
It  should  be  noted  that  listing  as  a  Class 
i  action  does  not  preclude  the  handling 
of  specific  cases  with  EAs.  The  FHWA 
and  the  UMTA  will  continue  to  review 
individual  project  proposals  to  establish 
the  appropriate  environmental 


document  and  level  of  environmental 

analysis. 

Section  771.117.  Categorical 
Exclusions.  CEs  are  tyes  of  actions 
wi-ich  in  the  Administration's 
'-xperience  have  normally  been  found 
no'  to  have  significiint  environmental 
efl-'cts.  Designation  as  a  CE  speeds  the 
Adriinistration's  approval  process  by 
eliminating  the  need  for  an  EIS  or  EA  on 
an  activity  proposed  for  Federal  funding. 
The  FHWA  and  the  UMTA  proposed 
several  important  changes  to  the 
process  of  classifying  and  approving 
CEs  in  the  .NPRM  and  many  comments 
were  made  on  the  changes.  It  is 
important  to  note  lh.it  these  changes 
have  been  made  in  response  to  the 
CEQ's  latest  guidance  to  Federal 
agencies  on  this  subject  (48  FR  34263, 
|uly  28,  1983)  Agencies  were 
encouraged  to  add  the  flexibility  to  their 
implementing  procedures  to  allow  new 
t\  pes  of  actions  to  be  classified  as  CEs 
vkith  minimal  documentation  required. 
'1  hey  were  to  do  this  by  developing 
more  broadly  defined  criteria  as  well  as 
providing  examples  of  typical  CEs. 
rather  than  a  comprehensive  list,  so  that 
specific  actions  not  previously  listed  by 
an  agency  could  be  considered  for  CE 
status  on  a  case-by-case  basis.  This 
regulation  generally  adopts  this 
approach. 

We  have  amended  §§771.115  and 
771.117  to  clasify  FHWA's  and  UMTA's 
role  in  reviewing  CE  designations  for 
proposed  projects.  These  amendments 
are  designed  to  speed  the  approval  of 
many  smaller  projects  while  focusing 
attention  on  projects  with  particular 
environmental  concerns.  This  change  in 
procedures  is  one  of  the  several  steps 
taken  by  FHWA  to  comply  with  the 
requirements  of  section  129  of  the  STAA 
of  1982. 

The  FHWA  and  the  UMTA  have 
examined  the  existing  list  of 
categorically  excluded  actions  and 
separated  it  into  two  groups.  The  first 
group  includes  actions  which  experience 
has  shown  almost  never  involve 
significant  impacts,  The  second  group 
contains  examples  of  projects  which 
usually  have  been  found  appropriate  for 
CE  classification  but  may.  depending 
upon  the  circumstances,  have  significant 
adverse  effects  (e.g.,  increased  noise, 
wetlands  encroachment,  historic  site 
impacts)  which  would  preclude  the  use 
of  the  CE  classification.  Site  location 
and  the  surrounding  land  use  are  often 
key  factors.  Thus,  the  Administration 
will  require  all  appropnae  information 
on  the  area  mimediatelv  surrounding  the 
proposed  project  site  and  any  specific 
impact  studies  which  may  be  needed  to 


determine  whether  CE  status  is 
appropriate 

It  should  be  noted  that  projects 
approved  on  an  individual  basis  will  not 
be  added  to  the  hst  or  examples  in  the 
regulation.  Reviews  of  individual 
projects  for  CE  status  on  a  case-by-case 
basis  will  be  at  the  field  office  level, 
although  there  will  be  coordination  with 
Headquarters.  Where  a  pattern  emerges 
of  granting  CE  status  for  a  new  type  of 
project,  rulemaking  will  be  initiated  to 
determine  whether  to  add  such  projects 
to  the  list  of  CE  examples  in  the 
regulation.  Section  771.117(e)  has  been 
added  to  the  regulation  to  describe  these 
procedures. 

Some  commenters  objected  to  the 
intent  of  splitting  the  original  CE  list  into 
two  groups  and  suggested  that  the 
Administration  give  a  one-time 
designation  to  all  CEs  with  no  further 
review.  This  view  contrasts  sharply  with 
the  comments  of  others  who  felt  the  one- 
time designation  for  certain  CEs  would 
allow  some  projcts  with  adverse 
consequences  to  escape  scrutiny.  The 
FHWA  and  the  UMTA  believe  that  this 
regulation  strikes  the  proper  balance. 
Only  those  actions  which  normally  have 
no  effect  or  minimal  effect  on  the 
environment  are  included  in  the  first 
group  of  CEs.  Furthermore,  in  unusual 
circumstances,  even  these  actions  must 
undergo  an  environmental  review  if  an 
EIS  could  be  required,  as  provided  in 
§  771.117(b). 

Several  commenters  expressed  the 
concern  that  specific  environmental 
laws  and  administrative  requirements 
might  be  overlooked  if  a  project 
qualified  as  a  CE  in  the  NEPA 
compliance  process,  particularly  in  the 
first  group  of  CE  projects,  which  do  not 
require  individual  Administration 
approval.  One  commenter  noted  that 
many  of  the  actions  listed  in  the  second 
group  of  CEs  could  have  significant 
effects  depending  on  the  location  of  the 
activity,  thus,  they  should  be  subject  to 
the  more  thorough  analysis  of  an  EA. 

The  final  regulation  is  an  effort  to 
strike  a  reasonable  balance  between 
environmental  concerns  and  the 
reduction  of  excessive  procedures  and 
paperwork.  In  adopting  this  approach,  it 
is  not  the  intention  to  exempt  the  first 
group  of  actions  from  any  appropriate 
Administration  review.  Experience  has 
shown  that  the  actions  placed  in  the 
first  group  almost  never  cause 
significant  impacts  to  the  environment 
and,  from  the  standpoint  of  NEPA.  are 
properly  classified  as  CEs. 

This  prior  approval  with  respect  to 
NEPA  compliance  in  no  way  implies 
that  a  project  is  exempt  from  the 
requirements  of  other  laws.  All  other 
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laws  and  procedures  still  apply.  For 
example,  minor  modifications  to  a 
hi.storic  building  may  require  a  review 
pursuant  tu  section  106  or  th^  proposed 
use  of  a  minimal  amount  of  land 
protected  by  section  4(f)  may  require 
review  under  that  statute.  We  believe 
that  these  cases  will  be  identified  from 
information  in  the  grant  application  and 
in  other  pertinent  planning  and 
programming  documents  available  to  the 
Administration.  If  there  is  any  doubt 
over  the  applicability  of  a  related 
environmental  law  or  regulation,  the 
Administration  will  request  additional 
information  to  help  determine  whether 
such  requirements  apply.  These 
determinations  can  usually  be  made 
with  only  a  brief  description  of  the  area 
immediately  surrounding  the  proposed 
project  site. 

The  second  group  of  CEs  is  composed 
of  projects  which  normally  do  not 
involve  significant  environmental  effects 
when  carried  out  under  the  conditions  or 
criteria  set  forth.  They  generally  involve 
more  construction  than  projects  in  the 
first  CE  group,  and  their  designation  as 
CEs  is  more  dependent  on  proper  siting. 
Projects  in  the  second  group  will  require 
documentation  from  the  applicant  to 
clearly  establish  that  there  are  no 
significant  impacts. 

Several  commenters  expressed 
concern  that  the  documentation  required 
for  the  second  group  of  categorically 
excluded  projects  defeats  the  purpose  of 
the  CE  concept.  We  believe  that  this 
documentation,  focused  on  particular 
areas  of  concern,  is  the  only  way  to 
proceed  while  ensuring  that  federally 
assisted  projects  do  not  cause 
environmental  harm.  We  expect  that  the 
documentation  will  be  briefer  that  an 
EA  since  it  will  be  focused  on  a  limited 
number  of  environmental  concerns  and 
usually  will  not  include  and  evaluation 
of  alternatives  as  is  often  contained  in 
an  EA.  Under  this  approach,  projects 
which  appear  to  meet  the  general 
criteria  for  CEs  in  paragraph  (a)  but  are 
not  specifically  mentioned  in  the 
regulation  may  be  approved  on  a  case- 
by-case  basis  as  provided  in 
§771.n7(d). 

Also  with  respect  to  CEs,  there  were 
numerous  suggestions  to:  (1)  Delete 
certain  actions  from  the  CE  lists 
altogether,  thus  requiring  preparation  of 
EAs  at  a  minimum,  and  (2)  move  certain 
CEs  from  the  first  group  to  the  second 
group,  requiring  some  level  of  supporting 
documentation,  and  move  some  from  the 
second  group  to  the  first  group.  As  a 
result.  FHWA  and  U.MTA  reassessed  all 
the  CEs  to  determine  if  their  present 
status  was  appropriate.  Certain 


refinements  are  reflected  in  this  final 
regulation. 

One  commenter  requested  that  CE 
status  be  given  to  all  projects  funded 
under  sections  16  and  18  of  the  UMT  Act 
which  deal  with  elderly  and 
handicapped  access  to  transportation 
facilities  and  assistance  for  non-urban 
areas,  respectively.  A  new  CE  has  been 
added  to  cover  modifications  to 
facilities  or  vehicles  for  the  express 
purpose  of  elderly  and  handicapped 
accessibility.  Many  of  the  projects 
funded  with  grants  under  section  18  are 
covered  by  existing  CEs,  e.g..  new  bus 
maintenance  facilities,  reconstruction  of 
existing  buildings,  and  vehicle 
purchases.  However,  a  blanket  CE  for 
any  project  that  might  be  proposed 
under  section  18  is  inappropriate. 

A  number  of  commenters  asked  for 
changes  to  clarify  the  description  of 
certain  CEs.  One  suggestion  dealt  with 
the  CE  for  rehabilitation  of  rail  or  bus 
buildings  in  which  "only  minor  amounts 
of  additional  land  are  required."  We 
agree  with  the  commenter  that  the 
ultimate  concern  is  not  the  amount  of 
additional  land  but  whether  significant 
environmental  effects  are  involved. 
However,  limiting  this  CE  to  situations 
where  only  minor  amounts  of  additional 
land  are  needed  draws  a  distinction 
between  a  rehabilitation  or  renovation- 
type  project  and  a  major  expansion  of 
an  existing  facility  generally  requiring 
more  land.  We  have  retained  the 
existing  language  because  there  is 
greater  confidence  that  the  project  as 
described  would  qualify  as  a  CE. 

A  number  of  commenters  suggested 
that  weigh-station  and  rest-area 
construction  should  be  in  the  first  group 
of  CEs.  After  considering  these 
comments,  it  was  decided  to  divide 
weigh-station  and  rest-area  activities 
into  two  groups.  The  reconstruction 
and/or  rehabilitation  of  existing 
facilities  were  added  to  the  first  group  of 
CEs.  However,  because  of  the  issues 
likely  to  be  involved  in  the  case  of  new 
rest  areas  or  weigh  stations,  it  was 
decided  to  leave  these  types  of  activities 
in  the  second  group  of  CEs  which 
requires  approval  on  a  case-by-case 
basis. 

A  number  of  commenters  also 
suggested  that  traffic  control  devices  be 
moved  to  the  first  group  of  CEs.  Because 
of  the  wide  range  of  activities  that  may 
take  place  under  the  broad  category  of 
"traffic  control  devices,"  the 
Administration  has  decided  to  divide 
those  activities  into  two  groups:  (1) 
Traffic  signals  in  the  first  group  of  CEs 
and  (2)  ramp  metering  controls  in  the 
second  group  (which  requires 
Administration  approval). 


On  commenter  questioned  whether 
the  proposal  to  categorically  exclude  the 
promulgation  of  rules,  regulations  and 
directives  which  require  a  regulatory 
impact  analysis  was  properly  conceived, 
since  the  need  for  regulatory  impact 
analysis  seems  to  have  little  bearing  on 
the  possible  environmental  effects  of  the 
rule,  regulation,  or  directive.  The 
Administration  agrees  and  has  removed 
the  phrase  that  refers  to  an  regulatory 
impact  analysis.  Furthermore,  because 
the  vast  majority  of  Administrative 
rules,  regulations,  and  directives  have 
not  had  significant  environmental 
impacts,  this  action  was  moved  from  the 
second  group  to  the  first  group  of  CEs 
However,  in  unusual  cases  an 
environmental  review  will  be  conducted 
as  required  by  $  771.117(b). 

One  commenter  objected  to  removing 
the  prohibition,  that  is  in  the  1980 
regulation,  against  categorically 
excluding  bridges  on  or  eligible  for  the 
National  Register  of  Historic  Places  and 
bridges  providing  access  to  barriers 
islands.  This  prohibition  was  removed 
because  it  is  too  general.  Projects 
involving  historic  bridges  or  bridges  to 
barrier  islands  may  be  properly 
categorically  excluded  or  may  require 
the  preparation  of  an  environmental 
assessment  or  an  environmental  impact 
statement  depending  on  the  severity  of 
the  anticipated  impacts.  The  criteria  for 
categorical  exclusions  presented  in 
§  771.117(b)  and  the  procedure  for 
evaluating  "unusual  circumstances"  in 
§  771.117(b)  provide  a  suitable 
mechanism  for  determining  whether, 
based  on  specific  information  regarding 
project  impacts,  a  categorical  exclusion 
in  proper.  In  addition,  since  bridges  are 
in  the  second  CE  category,  historic 
bridges  would  always  require  some 
documentation  that  should  reveal 
whether  further  environmental  review  is 
needed.  The  commenter's  concern  that 
historic  bridges  be  adequately  protected 
is  addressed  by  §  771.117(b)(3).  that 
relates  to  properties  protected  by 
section  4(f)  or  section  106.  The  barrier 
island  issue  is  addressed  by 
§  771.117(b)(4),  that  focuses  on 
inconsistencies  with  environmental  laws 
and  requirements,  such  as  the  statutes 
that  protect  barrier  islands. 

In  the  proposed  rule.  §  771.117(b) 
limited  the  need  for  further 
environmental  review  to 
"extraordinary"  cases.  The  historic 
bridge  example  illustrates  that  actions 
on  the  CE  list  m.ay  sometimes  require  a 
full  environmental  review,  depending 
upon  the  circumstances.  Such  cases  are 
unusual,  but  are  not  necessarily 
extraordinary.  The  indicate  the  need  for 
environmental  review  in  these  and  other 
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similar  cases.  §  771.117(b)  has  been 
revised  to  describe  them  as  "unusual." 
rather  than  extraordinan,'. 

Several  comments  concerned  advance 
land  acquisitions.  We  believe  advance 
land  acquisitions  require  more 
documentation  than  a  project 
description.  Therefore,  this  CE  has  been 
included  under  the  second  group  of  CEs 
in  paragraph  (d). 

Clarification  was  requested  as  to 
whether  construction  could  occur  after 
the  land  was  acquired.  This  CE  is 
intended  to  cover  the  very  limited  cases 
where  advance  land  acquisition  as  set 
forth  in  §  771.113(a)  is  appropriate.  The 
CE  does  not  cover  the  entire  project. 
Thus,  m  these  cases,  even  though  the 
land  is  acquired  early,  project 
development  cannot  occur  until  the 
NEF.A  process  is  completed  and  the 
Administration  reaches  a  decision  on 
whether  to  implement  the  proposed 
project.  The  CE  for  advance  land 
acquisition  has  been  modified  to  clarify 
this  point. 

In  the  1980  regulation,  the  CE  for 
advance  land  acquisition  covered 
hardship  and  protective  acquisitions,  as 
defined  in  23  CFR  712.204(d|.  and 
acquisitions  under  section  3(b)  of  the 
UMT  Act.  However,  because  hardship 
and  protective  acquisitions  were  not 
specifically  referenced  m  the  CE,  some 
applicants  have  interpreted  it  as 
establishing  a  category  of  advance  land 
acquisition  in  addition  to  hardship  and 
protective  acquisitions.  The  CE  has  been 
modified  to  clarify  this  point.  Thus,  the 
CE  for  advance  land  acquisition  m  the 
final  regulation  continues  the 
Administration's  existing  practice  for 
advance  land  acquisition.  A  definition  of 
these  terms  has  been  added  to  the 
regulation. 

It  should  be  noted  that  the  nu.T.ber  of 
acquisitions  under  section  '^h]  of  the 
Urban  Mass  Transportation  Act  to  date 
has  been  very  limited  and  is  expected  to 
remain  so.  The  purpose  of  section  3|b)  is 
to  allow  the  acquisition  of  land  that  may 
or  may  not  be  used  for  mass  transit  in 
order  to  preserve  that  land  before  land 
speculation  caused  by  transit 
development  inflates  the  price  of  the 
land.  The  UMTA  will  approve  loans 
under  section  3(bj  only  for  unique 
circumstances,  such  as  acquisition  of 
jbandoned  rail  right-of-way  and  only 
where  there  are  no  immediate  plans  for 
a  project.  UMT.A  will  review  each  case 
separately  to  determine  whether  the 
action  requires  and  environmental 
review.  Where  the  grantee  has  definitely 
planned  a  mass  transit  project,  section 
3(a)  is  the  appropriate  section  of  the 
UMT  Act  under  which  to  proceed. 
Under  section  31aj.  any  major  land 


acquisition  requires  full  compliance  with 
NEPA. 

Another  commenter  asked  UMTA  to 
distinguish  more  clearly  the  difference 
between  small  passenger  shelters  and 
bus  transfer  facilities.  The  CE  for  bus 
shelters  covers  the  separate  smalt 
shelters  typically  found  throughout  a 
transit  system.  The  bus  transfer  facility 
CE  refers  to  focal  points  of  bus  activity 
where  several  bus  routes  connect.  It 
includes  construction  of  passenger 
shelters,  loading  bays,  layover  areas, 
and  related  street  improvements.  The 
primary  environmental  concerns  are  the 
noise,  traffic,  and  safety  consequences 
of  frequent  bus  movements  in  a  new 
area.  However,  this  CE  does  not  apply 
to  the  construction  of  new  bus  terminal 
buildings. 

In  the  NPRM,  comments  were  invited 
on  the  specific  conditions  or  criteria 
which  should  apply  to  a  CE  for  rail  car 
stuidge  and  maintenance  facilities.  One 
commenter  recommended  against 
establishing  specific  criteria  for  new  rail 
yards  since  they  are  typically 
constructed  in  areas  with  compatible 
land  uses  and  zoning.  It  was  suggested 
that  a  project-by-project  review  would 
be  satisfactory  to  identify  those 
infrequent  cases  where  a  CE  may  not  be 
appropriate.  We  agree  that  rail  yards 
are  usually  located  in  areas 
characterized  by  industrial  or 
transportation  use.  However,  land-use 
compatibility,  increased  traffic,  and 
noise  have  been  issues  where  non- 
conforming residential  land  use  is  close 
by.  These  concerns  have  arisen  with 
new  facilities  as  well  as  the  expansion 
of  established  rail  yards.  The  existing 
wording  has,  therefore,  been  retained  to 
describe  the  conditions  under  which 
approval  as  a  CE  is  most  likely. 

There  were  other  suggestions  for  new 
types  of  projects  that  should  be 
categorically  excluded.  If.  in  the 
Administration's  view,  the  proposal 
would  have  insignificant  effects  on  the 
environment  in  the  great  majority  of 
cases,  the  proposal  was  adopted.  For 
this  reason,  as  noted  earlier,  a  CE  has 
been  added  for  alterations  to  make 
buildings  and  vehicles  accessible  to 
elderly  and  handicapped  patrons.  Other 
suggestions  for  CEs  were  not  added  as 
examples  in  the  regulation  because  it 
was  difficult  to  describe  specific 
conditions  or  criteria  which  would 
provide  assurance  of  no  significant 
environmental  effects.  However, 
applicants  may  still  submit  new  projects 
that  they  believe  meet  the  criteria  of 
§  771.117(a)  accompanied  by 
documentation  supporting  the  CE 
designation.  If  the  applicant's  proposal 
for  a  CE  involves  new  technology  or 


presents  environmental  impacts  with 
which  the  Administration  has  little  or  no 
experience,  it  is  likely  that  an  EA  will  be 
required  to  examine  the  full  range  of 
environmental  effects  from  such  an 
action.  In  introducing  flexibility  in  the 
CE  process,  the  goal  has  been  to  speed 
the  process  for  projects  where  there  is 
the  greatest  confidence  as  to  the 
insignificance  of  the  impacts.  However. 
this  approach  also  requires  a  careful 
look,  in  the  form  of  an  EA.  where  greater 
uncertainty  exists  concerning 
environmental  effects.  Under  paragraph 
(d).  the  Administration  has  the 
discretion  to  review  all  proposals  for 
categorical  exclusions  on  a  case-by-case 
basis. 

A  number  of  comments  were  also 
received  on  paragraph  (b)  which  sets 
forth  the  instances  when  unusual 
circumstances  make  it  appropriate  to 
require  further  studies  to  determine  if 
the  CE  classification  is  appropnate.  The 
level  of  additional  study  required  by  this 
paragraph  will  vary.  In  the  occasional  or 
rare  case  where  significant  impacts  are 
caused  by  a  normally  excluded  action, 
an  EIS  is  required.  In  some  cases,  only  a 
minor  environmental  review  would  be 
necessary  and.  in  other  cases,  a  full  EA 
may  be  needed. 

One  commenter  objected  to  the 
statement  that  "substantial  controversy 
on  environmental  grounds"  should 
trigger  the  requirement  for  an 
environmental  study.  Both  the  CEQ 
regulations  and  DOT  Order  5610.1c  list 
"substantial  controversy"  as  a 
circumstance  when  a  CE  may  not  be 
appropriate  for  a  normally  excluded 
action.  Substantial  environmental 
controversy  over  a  minor  project  may 
indeed  indicate  the  presence  of 
problems  requiring  further  study. 

Another  commenter  objected  to  tht 
inclusion  of  significant  impacts  on 
properties  protected  by  section  4(0  and 
section  106  as  an  example  of  "unusual 
circumstances."  The  point  was  made 
that  some  projects  do  not  involve 
significant  environmental  impacts  but 
may  still  cause  effects  which  must  be 
considered  under  section  4(0  and 
section  106.  The  commenter  felt  that  the 
applicability  of  those  laws  should  not 
automatically  trigger  a  requirement  for 
further  N'EPA  documentation.  The 
proposed  language  has  been  retained. 
Significant  impacts  on  these  statutorily 
protected  sites  are  a  clear  indication  of 
impacts  not  appropriately  considered  as 
a  CE.  This  mandates  a  review  of 
impacts  better  accomplished  in  an  EIS 
or  an  EA  rather  than  a  separate  section 
4(0  evaluation.  The  requirement  for  an 
environmental  document  also 
underscores  the  importance  the  DOT 
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places  on  the  protection  of  section  4{f) 
lands.  A  provision  similar  to  paragraph 
(b)  is  contained  in  the  DOT  Order 
5610.1c. 

Section  77].  119.  Environmental 
Assessments.  An  EA  must  be  prepared 
for  all  actions  which  do  not  qualify  as  a 
CE  and  do  not  clearly  require  an  EIS. 
Studies  undertaken  solely  to  determine 
whether  a  project  qualifies  as  a  CE  are 
not  EAs.  The  purpose  of  an  EA  is  two- 
fold. First,  an  E.A  should  resolve  any 
uncertainty  as  to  whether  an  EIS  is 
needed.  Should  the  need  become 
evident  at  any  time  in  the  course  of  the 
K.\  process,  an  EIS  should  be  started.  If 
no  EIS  is  required,  the  EA  process  is 
completed  with  a  findmg  of  no 
significant  impact  (FONSI)  (§  771.121). 
Secondly,  to  the  extent  practicable,  the 
F.'\  should  contain  sufficient  information 
to  serve  as  the  record  for  all 
environmental  approvals  and 
consultations  required  by  law  for  the 
action  and  should  include  approvals  by 
and  consultations  with  other  agencies, 
as  well  as  those  of  the  Administration. 
The  EA  must  be  made  available  to  the 
public,  although  circulation 
rt'quirements  are  considerably  simpler 
than  those  required  for  an  EIS. 

One  commenter  suggested  that  the 
notification/distribution  requirements 
for  EAs  be  modified  so  that  interested 
Federal  agencies  can  be  notified  directly 
of  the  availability  of  EAs.  Our  aim  is  to 
streamline  the  environmental  review 
process,  particularly  for  those  highway 
and  tr.insit  projects  that  typically  do  not 
involve  significant  environmental 
impacts  and  are  processed  with  EAs  or 
as  CEs.  The  EA  is  a  public  document, 
available  on  request  from  the  applicant 
or  Administration  field  offices.  The 
applicant  must  publish  a  notice  of  its 
.ivailability  to  ensure  proper  notification 
to  the  public.  Notice  of  availability  of 
the  EA  shall  also  be  sent  by  the 
applicant  to  affected  units  of  Federal, 
State  and  local  government.  The  State 
agency  responsible  for 
intergovernmental  coordination 
pursuant  to  Executive  Order  12372  will 
.ilso  be  notified.  Beyond  such 
notification,  we  do  not  intend  to  require 
a  formal  distribution  process  for  EAs. 
Those  agencies  and  interested  parties 
p.irticipating  in  the  early  coordination/ 
scoping  process  should  be  notified  of  the 
availability  of  an  EA  and  a  subsequent 
F-"0\SI,  should  either  be  approved. 
iVojects  normally  requiring  EISs  which 
are  processed  with  EAs  will  be  subject 
to  the  full,  early  coordination  and  public 
involvement  requirements  described  in 
§  771.119. 

On  commenter  raised  a  question 
about  §  771.117(e)  of  the  NPRM  under 


which  the  Adminstration  encouraged 
applicants  to  prepare  the  EA  and  make 
it  available  prior  to  any  public  hearing 
that  was  required  to  be  held  on  a 
proposed  project.  The  concern  was  that 
the  applicant  must  shoulder  the  cost  of 
preparing  an  EA  to  satisfy  a  Federal 
requirement  and  would  not  be 
reimbursed  for  the  cost  of  preparing  the 
document  if  the  grant  application  was 
subsequently  disapproved. 
Environmental  analysis  is  frequently 
funded  in  grants  for  planning  or 
preliminary  engineering  which  precede 
any  Federal  decision  on  construction 
funding.  Thus,  the  possibility  exists  that 
an  applicant  may  receive  Federal 
funding  for  environmental  analysis  on  a 
proposed  project  which,  for  a  variety  of 
reasons,  does  not  advance  to 
construction.  Acceptance  or  approval  of 
an  EA  by  the  Administration  should  not 
be  construed  as  a  conditional  approval 
of  the  project.  Lacking  an  earlier  grant 
for  planning  or  design,  the  applicant 
may  have  to  bear  the  cost  of  preparing 
an  EA.  In  most  cases,  however, 
preparation  of  an  EA,  in  contrast  to  an 
EIS,  does  not  entail  a  major  investment 
of  staff  time  and  money. 

When  a  public  hearing  is  to  be  held, 
the  EA  should  be  prepared  and  made 
available  for  a  reasonable  period  of  time 
prior  to  the  hearing.  We  will  continue  to 
encourage  applicants  to  coordinate  the 
EA  and  public  hearing  requirements  in 
order  to  meet  our  responsibilities  under 
section  1506.6  of  the  CEQ  regulations. 
The  preamble  discussion  for  paragraph 
771.11l(i)  treats  the  coordination  of 
public  hearings  and  EA  preparation  for 
transit  projects  funded  under  Sections  9 
and  9A  of  the  UMT  Act. 

One  commenter  suggested  that  the 
regulation  be  amended  to  give  the 
Administration  the  option  to  hold  a 
public  hearing  upon  request.  This 
comment  has  not  been  adopted  because 
making  this  decision  optional  would  fall 
short  of  the  requirements  of  FHWA  and 
UMTA  statutes  which  mandate  that  an 
opportunity  for  a  public  hearing  be 
afforded  (sea  paragraphs  771.111  (h)  and 
(i)  of  this  regulation). 

In  paragraph  (f),  the  former  reference 
to  a  "shorter"  time  period  than  30  days 
for  comments  has  been  changed  to  a 
"different"  time  period.  This  change  was 
made  to  cover  the  situations  where  the 
State  or  local  applicant  or  the 
Administration  may  feel  a  longer  time 
period  is  appropriate. 

The  NPRM  required  that  after  any 
public  review  period  for  an  EA,  the 
applicant  provide  the  Administration 
with  a  summary  of  any  comments 
received.  The  final  rule  provides, 
instead,  that  the  actual  comments  be 


transmitted.  This  change  eliminates  the 
need  to  prepare  a  summary  and  avoids 
any  possibility  of  misinterpreting 
comments. 

Paragraph  (g)  also  states  that  an  EA. 
like  an  EIS.  should  be  the  vehicle  for 
compliance  with  all  applicable 
environmental  laws  and  regulations. 
This  addition  merely  restates  in  the  EA 
section  the  long-standing  DOT  policy  of 
a  "one-stop"  environmental  process. 

Section  771.121.  Findings  of  no 
significant  inpact.  This  section  remains 
unchanged  from  the  NPRM  except  for 
some  minor  editing  to  improve  the 
readability  of  the  section. 

Section  771.123.  Draft  environmental 
impact  statements. 

Paragraph  (a)  of  this  section  and 
§  771.1l9(i)  have  been  clarified  to 
underscore  the  fact  that  an 
environmental  impact  statement  need 
only  be  prepared  when  significant 
impacts  on  the  environment  will  be  or 
are  likely  to  be  caused  by  the  proposed 
action.  The  environmental  studies 
defined  in  §  771.107(a)  or  the  EA 
discussed  in  §  771.119  would  provide  the 
basis  for  an  informed  judgment  if  there 
is  any  doubt  about  the  magnitude  of  the 
environmental  impact. 

Paragraph  (d)  has  been  revised  to 
clarify  the  requirements  when  a 
consultant  is  involved  in  the  EIS 
process.  This  paragraph  is  now 
consistent  with  the  definitions  contained 
in  paragraph  771.109(c)  of  this 
regulation.  The  P'HWA  deals  only  with 
SHAs  and  State  Departments  of 
Transportation.  Accordingly,  all  FHWA 
applicants  qualify  as  "Statewide 
agencies."  The  FHWA  approval  of 
consultants  is  needed  only  when 
Federal  funds  will  be  used  to  reimburse 
the  consultant.  In  those  situations,  other 
FHWA  regulations  govern  the 
consultant  selection  process.  In  the  case 
of  UMTA-funded  activities,  U.MTA 
should  be  apprised  of  the  possible  use  of 
consultants  before  work  is  undertaken. 
Although  UMTA  will  not  normally 
participate  in  the  consultant  selection, 
staff  will  advise  applicants  if  there  is  a 
need  for  interdisciplinary  capability  in 
preparing  an  environmental  document 
and  will,  when  necessary,  jointly 
evaluate  consultants'  qualifications.  The 
UMTA  will  apprise  applicants  of 
paragraph  1506.5(c)  of  the  CEQ 
regulations,  governing  work  by 
consultants  and  possible  conflict  of 
interest. 

Paragraph  (h)  has  been  amended  to 
indicate  that  the  draft  EIS  shall  be 
available  at  the  public  hearing  as  well 
as  a  minimum  of  15  days  in  advance  of 
the  public  hearing.  As  expected,  there 
were  comments  favoring  the  shortening 
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of  the  minimum  period  to  15  da\  s  and 
comments  objecting  that  this  is 
unreasonably  short.  The  statutes 
governing  FHWA  and  UMTA  programs 
require  only  that  adequate  notice  of  any 
public  hearmgs  be  given.  The  change 
was  made  to  be  consistent  with  the  CEQ 
rf'gulations  (section  1506.6(c)).  We 
rocognize,  however,  that  the  typical  EIS 
with  a  45-day  circulation  period  would 
allow  a  30-day  notice  for  a  public 
hearing  with  no  delay  in  the 
environmental  review  process.  We  will 
encourage  applicants  to  give  greater 
than  15-day  notice  whenever  possible  in 
order  to  foster  public  involvement  in  the 
NEPA  process. 

One  commenter  asked  that  FHWA 
and  UNfTA  specify  in  the  regulation 
their  time  for  reviewing  ElSs.  Setting 
time  limits  for  the  major  steps  in  the  EIS 
process  is  a  task  accomplished  in  the 
scoping  process.  The  time  periods  will 
vary  from  project-to-project  depending 
on  the  size  and  complexity  of  the  project 
and  other  factors  set  forth  in  section 
1501.8  of  the  CEQ  regulations  dealing 
with  time  limits. 

Section  771.125.  Final  environmental 
impact  statements.  As  with  the  section 
dealing  with  draft  ElSs.  few  changes 
were  proposed  to  our  final  EIS 
procedures.  There  was  support  for  the 
proposed  change  in  paragraph  (a) 
eliminating  the  requirement  to  describe 
in  the  final  EIS  the  procedures  to  be 
followed  to  assure  that  all 
environmental  mitigation  measures  are 
implemented.  The  FHWA  and  the 
UMTA's  general  approach  to  ensure  that 
mitigation  is  carried  out  has  been 
outlined  in  paragraph  771.109(b).  Any 
further  details  would  be  developed  on 
an  individual  project  basis  by  the 
applicant  and  Administration.  This  does 
not  represent  a  change  in  the 
Administration's  commitment  to  lake  all 
practicable  steps  to  mitigate  any 
adverse  environmental  consequences 
caused  by  transportation  projects. 

There  also  was  support  for  the 
proposed  change  to  identify,  rather  than 
describe,  mitigation  measures.  However. 
UMTA  and  FHWA  have  decided  that 
the  requirement  of  describing  mitigation 
measures  should  be  retained. 
Accordingly,  the  final  regulation 
continues  the  existing  practice  of  a  full 
description  of  mitigation  measures  in  the 
final  environmental  document,  to  the 
extent  permitted  by  the  level  of  design. 
When  details  on  mitigation  measures 
have  not  been  developed  at  the  time  the 
final  EIS  is  being  prepared,  the  final  EJS 
should  describe  the  measures  in  as 
much  detail  as  possible  and  give  an 
assessment  of  the  effectiveness  of  such 
measures  in  reducing  environmental 


harm.  When  there  is  uncertainty  over 
the  choice  of  mitigation  measures,  the 
range  of  measures  under  consideration 
should  be  fully  described,  and  the  final 
EIS  should  address  mitigation  in  terms 
of  the  results  that  will  be  achieved,  e.g., 
conforming  to  governmental  standards 
or  plans  or  meeting  criteria  developed 
for  specific  projects.  These  measures 
will  be  summarized  in  the  Record  of 
Decision  (ROD)  for  projects  requiring 
ElSs. 

Many  commenters  supported  the 
change  eliminating  the  need  for  prior 
concurrence  by  the  Administration 
Headquarters  on  certain  EISs.  There 
was  a  dissenting  view  that 
Headquarters  oversight  was  needed  to 
ensure  that  DOT  environmental 
protection  responsibilities  were  being 
fully  met.  The  delegation  of  greater  EIS 
responsibility  to  field  offices  is  an 
important  change  from  the  standpoint  of 
streamlining  the  environmental  review 
process.  This  provision  allows  routine 
EISs  to  be  completed  more  quickly. 
Internal  procedures  in  the  FHWA  and 
the  UMTA  will  ensure  that  EISs  for 
projects  with  major  unresolved  issues 
are  reviewed  by  Headquarters.  The 
regulation  specifies  those  circumstances 
in  which  Headquarters'  concurrence  will 
normally  be  required. 

The  provision  for  legal  review  of  final 
EISs  has  been  retained.  Experience  has 
shown  this  to  be  an  important 
requirement. 

Paragraph  771.123(d)(2)  of  the  NPRM 
which  deals  with  FHWA  actions  on 
programmatic  documents  has  been 
dropped  from  the  final  rule.  The  FHWA 
has  issued  internal  operating 
instructions  that  all  programmatic 
environmental  documents  will  be  sent  to 
the  Administration  Headquarters  for 
action.  Since  this  is  an  internal 
Administration  practice,  not  a 
requirement  imposed  by  the 
Administration  on  its  applicants,  it  was 
decided  to  eliminate  that  provision  from 
the  regulation. 

Paragraph  (e)  concerning  the 
significance  of  the  Administration's 
approval  of  the  final  EIS  has  also  been 
modified  to  better  emphasize  that 
approval  does  not  constitute  a  present 
or  future  commitment  of  funds  to  the 
preferred  alternative. 

Section  771.127.  Record  of  decision. 
The  basic  mechanism  for  the  ROD 
remains  unchanged.  The  ROD  lays  out 
the  basis  for  the  decision  as  specified  in 
40  CFR  1505.2  and  summarizes  the 
mitigation  measures  that  will  be 
incorporated  in  the  project.  The  last 
sentence  of  paragraph  (a)  of  the  NPRM 
has  been  eliminated.  That  sentence 
indicated  a  ROD  was  not  required  for 


projects  where  the  draff  EIS  was  filed 
with  EPA  prior  to  July  30. 1979.  We 
believe  that  this  "grandfather"  clause  is 
no  longer  appropriate  and  have 
eliminated  it  in  response  to  comments. 

The  ROD  is  a  public  document  and 
will  be  made  available  to  the  public  on 
request.  However,  FHWA  and  UMTA 
will  not  routinely  distribute  RODs  to  all 
those  who  received  the  final  EIS,  nor 
will  we  distribute  RODs  on  all  projects 
to  an  individual  agency.  One  commenter 
asked  that  we  seek  outside  consultation 
and  review  whenever  the 
Administration  changes  the  proposed 
action  and  a  revised  ROD  has  to  be 
prepared.  If  the  proposed  action  changes 
to  an  alternative  fully  evaluated  in  the 
final  EIS,  but  not  identified  as  the 
preferred  alternative  in  that  document, 
the  Administration  will  issue  a  new 
ROD  and  distribute  it  to  everyone  who 
received  the  final  EIS.  The  regulation 
states  that  this  distribution  will  be  made 
to  the  extent  practicable,  meaning  that 
documents  will  be  sent  to  the  addresses 
of  record,  but  the  Administration  cannot 
ensure  that  people  who  have  changed 
addresses  will  be  reached. 

Section  771.129.  Reevaluations.  This 
section  directs  the  applicant  to  consult 
with  the  Administration  prior  to 
proceeding  with  major  project  activities, 
such  as  land  acquisition  and 
construction,  to  assess  any  changes  that 
have  occurred  and  their  effect  on  the 
validity  of  the  environmental  document. 

After  the  environmental  process  has 
been  completed,  the  Administration  is 
free  to  make  a  funding  decision  and 
proceed  with  construction  of  a  project. 
The  decision  to  implement  a  project  may 
occur  soon  after  the  final  environmental 
document  is  approved  and  circulated  or 
it  may  be  deferred  for  various  reasons. 
Where  a  substantial  period  of  time  has 
elapsed  since  the  initial  environmental 
review  process,  the  Administration 
needs  to  determine  whether  existing 
environmental  documents  and  findings 
remain  valid  before  moving  ahead  with 
construction.  The  Administration  must 
also  ensure  that  mitigation  measures 
stated  as  commitments  in  environmental 
documents  have  been  incorporated  in 
appropriate  contract  documents,  plans, 
specifications,  and  estimates. 

Many  commenters  objected  to  the 
proposal  in  the  NPRM  for  a  written 
evaluation,  required  in  all  cases,  to 
assess  whether  the  final  EIS  was  still 
current.  Based  on  these  comments,  the 
Administration  has  agreed  that  a 
written  evaluation  of  the  final  EIS 
should  nofbe  required  before  every 
major  project  approval  or  filing  for  a 
Federal  permit.  Instead,  the 
Administration  has  substituted  two 
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p-iragraphs.  One  of  these  requires  a 
v\r.!tL'n  evaluation  of  the  final  EIS  if 
major  steps  to  advance  a  project  have 
not  been  taken  within  3  years  of  final 
KIS  approval  or  the  last  major 
Administration  approval  or  grant.  The 
purpose  of  this  paragraph  is  to  require  a 
careful  look  at  proposed  projects  which 
have  not  gone  to  construction  and  have 
been  inactive  for  a  relatively  long  time 
since  the  final  EIS  or  last  major  step  in 
project  development.  A  similar 
paragraph  appeared  in  the  1960 
regulation  but  was  deleted  in  the  N'PRM. 

'Ilie  second  paragraph,  paragraph  (c) 
in  the  final  rogul<ition.  requires 
consultation  in  all  cases  not  covered  by 
paragraphs  fa)  and  (b).  but  leaves 
discretion  to  determirn?  on  a  case-by- 
case  basis  whether  a  written  report  is 
required.  The  Administration  will 
determine  whether  the  changes  are 
significant  enough  to  warrant  a 
supplemental  EIS  (as  outlined  in 
§  771.130).  The  Administration  believes 
the  fixed  time  period  of  paragraph  (b) 
and  the  flexibility  of  paragraph  (c| 
would  accomplish  the  purpose  of  the 
NPRM.  without  imposing  the  burdens 
objected  to  by  the  commenters. 

Normally,  the  reevaluation 
requirements  apply  at  the  right-of-way 
authorization  stage  and  at  the 
construction  stage  However,  on  the 
more  complex  projects,  the 
Administration  may  identify  additional 
points  at  which  it  would  be  appropriate 
to  reevaluate  the  status  of  the  previously 
approved  environmental  document.  The 
regulation  is  structured  to  ensure  that 
the  Administration  has  a  current  and 
valid  environmental  document  on  file 
prior  to  permitting  the  applicant  to 
proceed  with  any  subsequent  phase  of 
the  pending  project. 

Section  771.130.  Supplemental 
environmental  impact  statements. 
Paragraph  (a)  retains  the  provisions  in 
the  1980  regulation  that  a  draft  or  final 
EIS  may  be  supplemented  at  any  tune. 
This  provision  had  been  included  in 
§  771.127(a)  of  the  NPRM.  In  addition,  it 
makes  clear  that  a  supplemental  EIS 
may  be  supplemented  at  any  time. 

Paragraph  (a)  also  identifies  those 
situations  in  which  a  supplemental  EIS 
must  be  prepared.  A  supplemental  EIS  is 
required  where  changes  in  the  proposed 
action  or  new  information  or 
circumstances  relevant  to  environmental 
concerns  and  bearing  on  the  proposed 
action  would  result  in  significant 
environmental  impacts  not  already 
evaluated  in  the  EIS.  The  language  in 
paragraph  (a]  was  changed  to  more 
closely  parallel  the  CEO  regulations.  It 
replaces  §  771.129(b)  of  the  1980 
regulation  which  required  a 
supplfTTicntqi  EIS  when  there  had  been 


"significant  changes  in  the  proposed 
action,  the  affected  environment,  the 
anticipated  impacts,  or  the  proposed 
mitigation  measures."  The  word 
"change"  in  the  regulation  is  no  longer 
limited  to  the  four  categories  set  forth  in 
the  1980  regulation.  Instead,  this 
paragraph  focuses  the  determination  of 
whether  a  change  or  new  information  is 
"significant"  to  the  anticipated  impacts 
of  the  proposed  action.  The  regulation  is 
intended  to  distinguish,  for  example, 
between  new  information  that  may  be 
very  important  or  interesting,  and  thus, 
significant  in  one  context,  such  as  to  the 
scientific  community,  and  yet  should  not 
be  considered  "significant"  so  as  to 
trigger  preparation  of  a  supplemental 
EIS  because  the  information  does  not 
result  in  a  significant  change  in  the 
anticipated  environmental  impacts  of 
the  proposed  action. 

Paragraph  fb)  identifies  two 
circumstances  in  which  a  supplemental 
EIS  is  not  required.  Paragraph  (b)(1) 
provides  that  no  supplemental  EIS  is 
required  where  changes  or  new 
information  would  mitigate  or  lessen 
adverse  impacts  that  have  already  been 
evaluated  in  the  EIS  and  do  not  cause 
any  other  environmental  impacts  that 
are  significant  and  which  were  not 
evaluated  in  the  EIS.  This  provision  is 
intended  to  cover  primarily  the  situation 
where  a  proposed  action  is  down  scaled 
or  additional  mitigation  measures  are 
incorporated  in  a  project.  Changes  or 
new  information  that  only  reduce 
impacts  and  are  of  the  same  character 
as  those  discused  in  the  EIS  could 
include,  for  example,  less  right-of-way 
taken,  fewer  relocations,  or  reduced 
noise  levels  as  a  result  of  additional 
noise  walls.  This  section  only  applies 
where  the  change  or  new  information 
does  not  cause  any  other  impacts  that 
are  significant.  If  the  change  or  new 
information  results  in  impacts  that  were 
not  evaluated,  a  supplemental  EIS 
would  be  required  if  the  new  impacts 
are  significant.  Thus,  in  response  to 
comments  on  the  NPRM,  the  regulation 
recognizes  that  even  beneficial  changes 
may  be  significant  and  require  a 
supplement  if  they  result  in  a  type  of 
impact  that  was  not  evaluated  in  the 
original  EIS.  Further,  if  previously 
evaluated  impacts  become  significantly 
worse,  so  that  the  environmental 
impacts  of  the  action  are  greater  than 
thought  inifielly,  a  supplemental  EIS 
would  also  be  required.  For  example,  a 
supplemental  EIS  would  continue  to  be 
required  wh«re  mitigation  measures, 
presented  as  commitments  in  the  final 
EIS.  are  changed  or  withdrawn,  thereby 
creating  new  and  significant 
environmental  effects. 


Paragraph  (b)(2)  indicates  that  a 
supplemental  EIS  will  not  be  necessary 
if  a  decision  is  made  to  fund  an 
alternative  fully  evaluated  in  a  previous 
EIS  but  not  identified  therein  as  the 
preferred  alternative.  In  those  situations, 
a  revised  ROD  must  be  prepared  and 
provided  to  all  parties  that  received  a 
copy  of  the  final  EIS.  A  supplemental 
EIS  would  be  required  if  the  impacts 
from  the  alternative  now  designed  as 
the  preferred  alternative  were  not  fully 
evaluated  and  appropriate  mitigation 
measures  included  in  the  original  EIS. 
After  a  revised  ROD  is  prepared,  public 
and  agency  notification  of  the  change  in 
the  recommended  alternative  is 
essential.  The  specific  methods  used  to 
notify  the  public  of  the  change  will  be 
determined  by  the  Administration  on  a 
case-by-case  basis. 

Paragraph  (c)  is  new  paragraph  that 
expresses  in  slightly  different  terms  a 
provision  contained  both  in  the  1980  rule 
and  the  NPRM.  If  the  Administration  is 
uncertain  whether  the  proposed  changes 
to  the  project  would  result  in  significant 
environmental  impacts,  it  may  require 
the  applicant  to  prepare  an  EA  or 
environmental  studies  to  aid  in 
determining  the  sigmficance  of  the 
effects.  An  EA  would  be  appropriate 
where  a  number  of  different 
environmental  effects  need  to  be 
assessed  and,  in  the  Administration's 
view,  there  is  uncertainty  as  to  the 
significance  of  these  effects.  Also,  an  EA 
is  warranted  if  the  Administration  feels 
that  an  examination  of  alternative 
routes,  sites,  or  designs  (beyond  the 
normal  consideration  of  design  options 
as  the  project  is  being  refined)  might 
identify  ways  to  avoid  or  mitigate 
probable  adverse  effects.  If  these 
effective  are  found  to  be  not  significant, 
the  Administration  will  document  its 
decision  with  a  notafion  to  the  files  for 
projects  where  environmental  studies 
were  prepared  and  with  a  FONSI  for 
projects  where  an  EA  was  prepared. 

Several  commenters  objected  to  the 
paragraph  in  the  NPRM  which  described 
circumstances  under  which 
supplemental  EISs  may  be  needed  for 
LI\fTAs  major  investment  projects.  The 
concern  was  that  this  would  add  to  an 
already  lengthy  EIS  process.  This 
provision  has  been  modified  and 
retained  as  paragraph  (e).  It  does  not 
require  that  supplements  be  prepared  in 
all  cases;  it  gives  UMTA  the  discretion 
to  prepare  such  a  document  in  those 
cases  where  a  substantial  body  of  new 
information  relevant  to  environmental 
concerns  has  been  developed. 

Although  it  is  similar  to  tiering  in  that 
the  environmental  focus  is  sharpened  as 
project  details  are  developed,  a 
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supplement  eliminates  the  need  to 
prepare  two  separate  draft  and  final 
KlSs  as  in  tiering.  The  L'MTA  will 
continue  to  require  a  draft  EIS  at  an 
early  stage  of  project  planning  for  major 
investments  (i.e.,  alternative  analyses); 
thus,  we  want  to  preserve  the  option  of 
preparing  a  supplemental  draft  EIS 
when  circumstances  dictate. 

Section  771.129(b)  of  the  1980 
regulation  stated  that  a  decision  to 
prepare  a  supplemental  EIS  does  not 
require  withdrawal  of  the  previous 
approvals  for  those  aspects  of  the 
proposed  action  not  directly  affected  by 
the  changed  condition  or  new 
information.  While  the  1980  regulation 
was  silent  on  whether  activities  already 
in  progress  under  the  prior  approval 
should  be  suspended,  it  has  generally 
been  held  that  such  activities  need  not 
be  suspended.  In  addition,  it  has  been 
held  that  new  approvals  of  activities 
outside  the  scope  of  the  supplemental 
EIS  may  be  granted  while  a 
supplemental  EIS  is  being  processed. 

Provisions  have  been  added  to 
paragraph  (f)  specifically  to  permit  these 
practices.  These  provisions  apply  only 
to  supplemental  EISs  of  limited  scope. 
Where  the  supplemental  EIS  requires  a 
comprehensive  reexamination  of  the 
entire  project  or  more  than  a  limited 
portion  of  the  project,  then  the 
Administration  would  suspend  any 
activities  that  may  have  an  adverse 
environmental  impact  or  prejudice  the 
selection  of  reasonable  alternatives. 
Section  771.131.  Emt^rgency  action 
procedures.  This  section  is  unchanged 
from  the  NPRM. 

Section  771.133.  Compliance  with 
other  requirements.  This  section  is 
unchanged  from  the  NPRM. 

Section  771.135.  Section  4(f}  (49  U.S.C. 
303).  This  section  sets  forth  the 
procedures  for  applying  section  4(f]. 
There  have  been  few  substantive 
changes  made  from  the  1980  regulation. 
Those  that  have  been  made  are 
designed  to  give  the  Administration 
more  flexibility  in  dealing  with 
particular  actions  or  to  clarify  existing 
requirements.  We  do  not  believe  that 
any  of  the  changes  diminish  the 
substantive  protection  provided  section 
4(n  sites. 

Numerous  comments  were  received 
on  this  section.  To  a  large  extent,  these 
comments  urged  the  Administration  to 
narrow  the  situations  in  which  section 
4(0  would  apply.  For  example,  some 
commenters  expressed  frustration  with 
the  application  for  section  4(f] 
requirements  to  acquisition  of  minor 
amounts  of  land  resulting  in  little  or  no 
impact  on  the  site.  The  legislative 
history  of  section  4(0  makes  clear  that 
tlie  "nibbling  away"  of  section  4(f)  lands 


by  repeated  minor  acquisition  was  of 
primary  concern  to  Congress.  As  a 
result,  the  DOT  and  the  courts  have 
always  taken  the  position  that  even 
minor  takings  require  the  preparation  of 
a  section  4(f)  document. 

Paragraph  (c)  has  been  revised  to 
emphasize  that  the  "entire  resoure" 
must  be  found  to  be  not  significant 
before  the  Administration  can  determine 
that  section  4(r)  requirements  are  not 
applicable.  Furthermore,  determination 
that  an  entire  area  is  not  significant  is 
subject  to  review  by  the  Administration 
prior  to  a  determination  that  section  4(f) 
requirements  are  not  applicable.  This 
has  been  a  longstanding  Administration 
practice  and  the  change  in  the  regulation 
states  existing  practice. 

Paragraph  (d)  addresses  the 
application  of  section  4(f)  to  publicly 
owned  lands  managed  for  multiple  use. 
Typically,  multiple  use  management  is 
applied  to  the  natural  resources  on  large 
tracts  of  land  where  such  resources  can 
serve  a  variety  of  needs.  Section  4(f)  will 
apply  only  to  those  parts  designated  or 
being  used  for  park,  recreation,  or 
wildlife  refuge  purposes.  It  should  be 
noted  that  the  multiple-use  concept  does 
not  apply  within  areas  which  have  been 
designated  as  parks,  recreation  areas,  or 
wildlife  and  waterfowl  refuges.  Section 
4(f)  applies  throughout  such  areas. 
Historic  sites  were  included  in  this 
paragraph  in  the  NPRM  but  have  been 
eliminated  in  the  final  regulation 
because  it  was  felt  that  this  was 
inconsistent  with  the  approach  for 
identifying  historic  sites  in  paragraph 
(e).  In  addition,  paragraph  (d)  has  been 
revised  from  the  NPRM  to  state  more 
clearly  the  procedures  for  applying 
section  4(f)  to  multiple  use  lands 

Paragraph  (f)  clarifies  existing  FHWA 
and  UMTA  practices  on  the  application 
of  section  4(f)  to  existing  transportation 
facilities.  Examples  include  highway 
bridges,  railroad  stations,  and  terminal 
buildings  which  are  on  or  eligible  for  the 
National  Register  Historic  Places  and 
proposed  for  improvement  with  Federal 
funds.  Most  of  the  commenters  on  this 
paragraph  favored  the  proposed 
provision.  The  NPRM  indicated  that 
section  4(f)  requirements  did  not  apply 
to  "work"  on  transportation  facilities 
under  certain  circumstances.  The  final 
regulation  clarifies  those  circumstances 
and  substitutes  for  "work"  the  term 
"restoration,  rehabilitation  or 
maintenance"  of  transportation 
facilities.  The  intention  of  this  change  is 
to  better  define  the  key  concept  "use." 

The  overriding  purpose  of  section  4(f) 
was  to  protect  certain  publicly  owned 
lands  and  historic  sites  from  road 
building  and  other  projects,  except  in 
extraordinarv  circumstances.  Toward 


that  end.  section  4(0  restricts  the 
approval  of  projects  which  require  the 
"use"  of  certain  publicly  owned  parks 
and  recreation  areas  and  any  historic 
sites.  The  applicability  of  section  4(0  in 
the  first  instance,  therefore,  turns  on 
whether  a  project  requires  "use"  of  the 
land  in  question.  Courts  construing  the 
term  "use"  under  section  4(0  have 
focused  on  whether  the  proposed  project 
actually  takes  or  significantly  adversely 
affects  the  site  in  question.  Accordingly. 
UMTA  and  FHWA  believe  that  if  a 
project  involves  a  facility  that  is  already 
dedicated  to  transportation  purposes  (so 
there  is  no  taking),  and  does  not 
adversely  affect  the  historic  qualities  of 
that  facility,  then  the  project  does  not 
"use"  the  facility  within  the  meaning  of 
section  4(0.  If  there  is  no  use  under 
section  4(0,  its  requirements  do  not 
apply.  This  construction  is  consistent 
with  the  purpose  of  section  4(0  and  with 
case  law  on  this  issue.  Accordingly,  the 
Administration  will  evaluate  any 
proposed  restoration,  rehabilitation  or 
maintenance  activities  of  transportation 
facilities  that  are  on  or  eligible  for  the 
National  Register  to  determine  if  the 
criteria  of  paragraph  (0  are  met.  If  those 
criteria  are  met,  then  the  work  may 
proceed  without  a  section  4(0 
evaluation. 

One  commenter  described  paragraph 
(0  as  having  alternative  criteria.  This  is 
incorrect.  Both  criteria  must  be  met  in 
order  for  the  paragraph  to  apply. 

Some  commenters  thought  paragraph 
(0  confused  the  responsibilities  of 
UMTA  and  FHWA  under  section  4(0 
with  our  responsibilities  under  section 
106  of  the  National  Historic  Preservation 
Act.  The  UMTA  and  FHWA  are  well 
aware  that  section  4(0  and  section  106 
have  distinct  requirements.  However,  in 
our  experience,  there  is  overlap  between 
the  analyses  necessary  to  meet  the 
requirements  of  sections  4(0  and  106. 
The  UMTA  and  the  FHWAs  objective  if 
to  use  a  coordinated  approach  while 
retaining  the  distinct  requirements  of 
sections  4(0  and  106.  If  a  project  will 
adversely  affect  the  historic  quahties  of 
the  transportation  facility,  then  the 
project  will  require  the  use  of  the  facility 
under  section  4(0.  and  the  requirements 
of  that  provision  will  apply,  i.e.  the 
Administration  will  evaluate  avoidance 
alternatives  and  measures  to  minimize 
harm  to  the  degree  necessary  to  make 
the  deteminations  required  by 
paragraph  (a).  At  the  same  time  the 
Administration  will  also  comply  with 
the  separate,  consultation  requirements 
of  Section  106, 

One  commenter  suggested  that 
paragraph  (0  should  apply  to  all  section 
4(0  properties,  not  just  transportation 
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facilities.  However,  the  rationale  for 
pcir;igraph  (f)  only  applies  to 
transportdtion  facilities.  Therefore,  the 
application  of  paragraph  (f)  remains 
limited  to  transportation  facilities. 

Paragraph  [g]  deals  with  the 
application  of  section  4(0  to 
e'fcheological  resources.  Whether  or  not 
section  41fl  applies  to  such  resources 
will  depend  primarily  on  whether  the 
value  of  the  resource  can  best  be 
realized  through  a  data  recovery 
program.  The  degree  to  which  the  value 
of  the  resource  is  tied  to  a  particular  site 
must  also  be  considered.  These 
determinations  are  always  made  in 
consultation  with  the  State  Historic 
Preservation  Officer  (SHPO)  and  the 
Advisory  Council  on  Historic 
Preservation  (.-^CHP). 

If  it  is  decided,  after  consulting  the 
SHPO  and  the  ACffP,  that  data  recovery 
is  appropriate  and  there  is  no  need  to 
preserve  the  resource  in  place,  section 
4(0  will  not  apply.  Ffowever,  section  4(0 
will  apply  in  case  where  date  recovery 
is  deemed  appropriate,  and,  in  addition, 
there  is  an  overriding  concern  to 
preserve  a  major  portion  of  the  resource 
in  place,  e.g.,  for  the  purpose  of  public 
interpretation. 

If  data  recovery  is  determined  to  be 
inappropriate,  the  application  of  section 
4(0  will  depend  on  the  reason 
underlying  this  determination.  If 
preservation  in  place  is  the  paramount 
concern  or  if  it  is  determined  that  there 
are  not  adequate  techniques  to  properly 
recover  the  resource,  section  4(0  will 
apply.  However,  if  a  data  recovery 
program  is  deemed  inappropriate 
becasue  the  site  has  minimal  value  in 
terms  of  scientific  research,  section  4(0 
would  not  apply.  This  latter  situation 
often  arises  when  a  proposed 
transportation  project  would  affect  a 
number  of  sites  all  of  which  will  reveal 
the  same  information.  Where  an 
adequate  data  recovery  program  focuses 
on  a  representative  site  or  sites,  it  may 
be  determined  that  the  remaining  sites 
would  yield  no  further  values.  Thus 
section  4(0  would  not  apply. 

In  reaching  judgments  on  the  value  of 
the  archeological  resource,  the 
desirability  and  feasibility  of  a  data 
recovery  plan,  and  the  need  for 
preservation  in  place,  the  views  of  the 
SHPO  and  the  ACHP  will  be  given 
substantial  deference.  The  intent  of  this 
provision  is  not  to  unnecessarily  narrow 
the  application  of  section  4(0  when 
dealing  with  archeological  sites,  but, 
rather,  to  apply  the  protections  of 
section  4(0  to  the  situations  for  which 
they  were  originally  intended. 
Frequently,  the  greatest  value  of  the 
resource  can  be  realized  through  data 
recovery.  In  those  cases  the  primary 


mandate  of  section  4(0 — to  investigate 
every  feasible  and  prudent  alternative  to 
avoid  the  site — would  serve  no  useful 
purpose. 

Paragraph  (g)  on  archeological 
properties  also  retains  a  provision  in  the 
1980  regulation  concerning  the  discovery 
of  archeological  resources  during  project 
construction.  Where  section  4(0  applies. 
the  section  4(0  process  will  be 
expedited.  Noting  that  late  designation 
of  historically  significant  properties  has 
posed  problems  in  the  past  by  invoking 
section  4(0  protection  late  in  project 
development,  several  commenters 
proposed  cut-off  points  after  which  a 
property  newly  designated  for  the 
National  Register  of  Historic  Places 
would  not  be  afforded  section  4(0 
protection.  Paragraph  (h)  deals  with  late 
designations  of  parks,  recreational 
areas,  and  historic  sites.  With  respect  to 
historic  and  cultural  properties,  the 
regulation  establishes  an  affirmative 
responsibility  of  the  Administration  and 
the  applicant  to  identify  historic 
properties  on  or  eligible  for  the  National 
Register  of  Historic  Places.  This  is  to  be 
done  early  in  the  NEPA  compliance 
process;  thus,  it  is  not  expected  that 
there  will  be  late  identification  of 
historic  buildings  or  structures. 
However,  unidentified  archeological 
resources  do  pose  problems  and 
paragraph  (g)  sets  forth  an  expedited 
approach  for  these  cases. 

Another  commenter  found  the 
regulation  unclear  as  to  how  properties 
"on  or  eligible  for  the  National  Register" 
would  be  identified,  and  questioned 
whether  only  those  properties  known  to 
the  SHPO  would  be  considered. 
Particularly  where  large  projects  are 
concerned,  FHWA  and  UMTA,  in 
cooperation  with  the  applicant,  will 
undertake  a  survey  to  identify  properties 
which  are  potentially  eligible  for  the 
National  Register.  The  Administration 
or  the  applicant  will  seek  assistance 
from  the  SHPO  in  this  identification 
effort  but  a  State  register  or  list  of 
historic  properties  provided  by  State 
and  local  officials  does  not  relieve 
FHWA  or  UMTA  from  the  need  to 
undertake  a  comprehensive  inventory.  If 
the  SHPO  indicates  that  an  adequate 
inventory  of  the  area  has  already  been 
completed,  this  will  normally  satisfy 
Federal  requirements. 

A  sentence  has  been  added  to 
paragraph  (i)  in  recognition  of  FHWA's 
use  of  programmatic  section  4(0 
evaluations.  In  such  cases,  coordination 
and  documentation  are  usually 
accomplished  in  two  phases.  The  first 
phase,  the  development  of  the 
programmatic  section  4(0  evaluation, 
entails  coordination  with  interested 
agencies  and  organizations,  and 


culminates  in  the  issuance  of  a 
document  (the  programmatic  section  4(0 
evaluation)  which  defines  the  criteria 
and  procedures  for  its  use  and  contains 
requisite  legal  findings.  The  second 
phase,  the  use  of  the  programmatic 
evaluation  on  a  specific  project, 
involves  coordination  with  the  officials 
with  jurisdiction  over  the  section  4(0 
resource  in  question  and  documentation 
sufficient  to  demonstrate  that  the 
procedures  set  up  by  the  programmatic 
evaluation  has  been  followed.  The 
UMTA  currently  has  no  plans  to  issue 
any  programmatic  section  4(0 
evaluations. 

Paragraph  (n)  adopts  a  provision  set 
forth  at  §  771.133{m)  of  the  NPRM.  It 
emphasizes  that  the  decision  to  prepare 
a  supplemental  environmental  document 
must  be  made  pursuant  to  §  771.130  of 
this  regulation,  independent  of  any 
decision  to  prepare  new  or  separate 
section  4(0  documentation.  The  mere 
change  in  legal  status  of  an  area  to 
which  section  4(0  applies  does  not 
require  such  a  supplemental  document  if 
the  environmental  impacts  of  the  action 
on  the  area  or  the  site  have  already 
been  evaluated.  Similarly,  changes  in 
the  action  which  may  generate 
additional  section  4(0  requirements 
would  not  also  require  supplemental 
environmental  documentation  if  the 
changes  were  not  environmentally 
significant. 

Paragraph  (n)  has  also  been  modified 
to  clarify  that  project  activities  need  not 
be  suspended  and  that  new  project 
approvals  may  be  granted  during  the 
preparation  of  a  separate  section  4(0 
evaluation  when  it  is  prepared  late  in 
project  development.  The  Adminstration 
will  hold  in  abeyance  those  aspects  of 
the  project  that  may  prejudice  the 
consideration  of  avoidance  alternatives 
or  measures  to  minimize  harm,  but  may 
proceed  with  other  elements  of  the 
project. 

Section  771.137.  International  actions. 
This  portion  of  the  regulation  has  been 
taken  from  DOT  Order  5610.1C.  The 
Administration  did  not  receive  any 
comments  on  this  section.  However, 
certain  editorial  changes  were  made  to 
clarify  the  application  of  this  section  to 
FHWA  and  UMTA  programs. 

Section  771.1 11  fh)  Public  Involvement. 
On  January  31.  1985,  the  FHWA 
published  at  50  FR  4526,  Docket  No.  85- 
12.  a  NPRM;  amendment  and  rescission 
of  public  involvement  regulations.  The 
purpose  of  this  proposal  was  to 
eliminate  confusing  regulatory 
duplication  as  part  of  FHWA's  overall 
efforts  to  institute  a  streamlined 
environmental  process  in  which  public 
involvement  is  fully  integrated  with 
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other  project  development  and 
environmental  procedures. 

The  FHWA  has  had  two  major 
regulations  which  pertain  to  public 
involvement.  Detailed  requirements  for 
public  hearings  and  location  and  design 
approval  appear  in  23  CFR  Part  790. 
Beginning  in  1974.  the  FHWA  provided 
an  alternative  process  for  public 
involvement/public  hearings  and  project 
location  approval.  This  alternative 
process  has  given  the  States  more 
flexibility  in  developing  public 
involvement  programs  which  are  better 
integrated  into  the  States'  project 
development  processes. 

in  order  to  avoid  the  confusion  and 
inefficiency  of  two  separate,  but 
duplicative  public  involvement 
regulations,  this  final  rule  rescinds  23 
CFR  Part  790  and  consolidates  in  23  CFR 
771.111(hl  all  regulatory  requirements 
for  public  involvement  in  the 
development  of  Federal-aid  highway 
projects.  To  allow  the  fewer  than  10 
States  still  conducting  public  hearings 
under  23  CFR  Part  790  time  to  adopt  new 
public  involvement/public  hearing 
procedures  which  satisfy  the 
requirements  of  23  CFR  771.111(h),  the 
effective  date  of  the  rescission  of  Fart 
790  has  been  delayed  1  year  after  the 
publication  of  this  notice  in  the  Federal 
Register. 

In  addition,  individual  public 
involvement  requirements  appear  at  23 
CFR  650.109.  The  FHWA  is 
consolidating  all  public  involvement 
requirements  in  23  CFR  771.111(h).  Thus. 
§  650.109  is  rescinded  as  a  technical 
amendment  in  this  final  notice.  This  will 
remove  the  specific  requirement  by 
FHWA  that  significant  floodplain 
encroachments  be  identified  in  public 
hearing  notices.  Section  771.111(h)(2)(iv) 
has  been  modified  to  require  that  public 
hearing  notices  provide  information 
requiied  to  comply  with  public 
involvement  requirements  of  other  laws. 
Executive  Orders  and  regulations.  This 
would  cover  the  requirement  for  a  public 
notice  of  encroachments  as  required  by 
Executive  Order  11988.  "Floodplain 
Management."  In  addition.  FHWA  plans 
to  issue  technical  guidance  to  ensure 
that  notice  of  encroachment  is  provided 
as  part  of  the  public  notice. 

The  FHWA  believes  that  23  CFR 
771.111(h),  as  amended  in  this  final  rule, 
will  result  in  better  public  involvement. 
It  more  clearly  encourages  early 
identification  of  issues,  early 
consultation  and  continuing 
coordination  with  concerned  members 
of  the  public,  and  early  resolution  of 
issues. 

No  major  changes  are  being  made  in 
existing  programs,  policies,  and 
procedures  with  respect  to  public 


involvement  or  design  approval.  The 
rescission  of  23  CFR  Part  :'90  does  not  in 
any  manner  eliminate  the  requirements 
for  design  approvals  under  23  U.S.C.  106, 
lOfi,  and  112.  Design  submissions  and 
approvals  to  meet  these  requirements 
are  carried  out  according  to  procedures 
developed  by  the  FHWA  and  the  State 
highway  agencies.  These  procedures 
have  been  tailored  to  fit  ihe  specific 
project-development  processes  of  each 
State  highway  agency- 
Eight  comments,  all  from  State 
highwav  agencies,  were  received  on  the 
NPRM.  The  FHWA  has  given  the 
following  consideration  to  these 
comments. 

Three  commenlers  supported  the 
rescission  of  23  CFR  Part  790  and  the 
simplification  of  FHWA's  regulations 
concerning  public  involvement. 

In  the  NPRM.  the  FHW.A  proposed 
linking  the  conditions  triggering  a 
required  public  hearing  to  the 
cldssincation  of  projects  according  to 
their  environmental  documentation. 
However,  two  commenters  correctly 
pointed  out  that  one  of  the  proposed 
public  hearing  criteria  (Class  II  and  III 
projects  with  significant  environmental 
effects)  in  23  CFR  771.111(h)(2)  was 
inconsistent  with  the  definitions  of 
Class  II  and  Class  III  projects  found  in 
23  CFR  771.115.  The  FHWA  had  decided 
to  return  the  wording  of  the  criteria 
triggering  a  required  public  hearing  to 
the  four  cntena  previously  found  in  23 
CFR  771.111(h).  This  will  assure  that 
there  is  no  change  in  the  opportunities 
for  a  public  heanng  as  a  result  of  the 
present  rulemaking. 

Two  SH--\s  observed  that  the  criteria 
for  public  hearings  on  Class  111  projects 
are  less  stringent  than  their  current 
procedures  which  require  a  public 
heanng  for  all  Class  III  projects.  This 
final  rule  states  minimum  Federal 
criteria  for  public  involvement  on 
Federal-aid  highway  projects.  If,  in  its 
public  involvement/public  heanng 
procedures,  a  State  chooses  to  exceed 
these  Federal  requirements,  that  is  the 
State's  prerogative.  Thus,  in  their  public 
involvement/public  hearing  procedures 
States  may  require  public  heanngs  for 
all  Class  III  projects. 

One  western  State  highway  agency 
expressed  concern  that  public  hearings 
for  Class  II  and  III  projects  requiring 
substantial  amounts  of  right-of-way 
resulted  in  some  heanngs  of  little  or  no 
public  interest,  since  the  proiects 
involved  only  one  or  two  landowners. 
The  commenter  asked  that  "substantial" 
right-of-way  acquisition  be  replaced  by 
"sensitive"  right-of-way  acquisition.  The 
FHWA  believes  the  regulation  provides 
for  this  situation  through  the  public 
hearing  opportunity.  The  Stale  highway 


agency  may  advertise  an  opportunity  for 
a  public  hearing.  Except  to  the  extent 
required  by  23  U.S.C.  128,  if  a  project 
does  not  arouse  public  interest,  a  public 
hearing  need  not  be  held. 

It  was  suggested  by  two  commenters 
that  requiring  submission  to  the  FHWA 
of  a  wntten,  verbatim  transcript  is 
unnecessary  for  some  public  hearings. 
The  revised  regulation  simply  retains 
and  repeats  the  statutory  requirements 
of  23  U.S.C.  128  for  transcnpts. 

One  commenter  expressed  concern 
that  the  reevaluation  of  a  project's 
public  involvement  activities  not 
become  a  separate  procedural 
reevaluation  in  addition  to  the 
substantive  reevaluation  of  the  project's 
environmental  document  under  23  CFR 
771.129.  The  NPRM  may  not  have  been 
clear  that  the  reevaluation  of  public 
involvement  is  intended  to  be  based  on 
the  project  reevaluation.  The  wording  of 
the  regulation  has  been  changed  to 
make  this  relationship  clearer. 

In  addition,  the  FHWA  has  clarified 
wording  at  several  points  and  deleted 
reference  to  the  inclusion  of  other 
agencies  and  governmental  jurisdictions 
in  public  involvement/public  hearing 
procedures  and  to  other  agencies 
receiving  notices  of  public  hearings  (23 
CFR  771.111(h)(2)  (ii)  and  (iv)). 
Coordination  with  other  agencies  and 
governmental  jurisdictions  is  addressed 
in  23  CFR  771.111(a),  771.119.  and 
771.123  (c)  and  (g).  Written  statem.ents 
from  the  public  to  accompany  the  public 
hearing  transcript  have  been  more 
cleariy  defined  in  23  CFR 
771.111(h)(2)(vi).  Publication  in  the 
Federal  Register  of  notices  of 
availability  of  new  public  involvement/ 
public  hearing  procedures  has  been 
eliminated  as  not  being  an  effective  way 
to  reach  residents  of  specific  States.  The 
FHWA  encourages  Stales  to  use 
appropriate  ways  of  communicating  the 
provisions  of  their  public  involvement/ 
public  hearing  procedures  to  residents. 
Separate  reference  to  mitigation 
measures  as  an  element  of  the  public 
hearing  presentation  has  also  been 
deleted  (23  CFR  771.111(h)(2)(v)(D)) 
because  the  beneficial  impacts  of 
mitigation  measures  are  included  in  the 
required  discussion  of  im.pacts. 

As  a  result  of  the  rescission  of  23  CFR 
Part  790  and  amendments  to  23  CFR 
771.111(h).  those  few  States  currently 
under  23  CFR  ^'90  must  submit 
procedures  for  approval  under  Section 
771.111(h):  however,  these  States  will  at 
the  same  time  have  the  opportunity  to 
gain  flexibility  to  conduct  public 
hearings  in  a  way  which  is  compatible 
with  the  State's  own  project 
development  process.  The  remaining 
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States  for  uhich  alternate  public 
involvement/public  hearing  procedures 
already  have  been  approved  pursuant  to 
23  CFR  771  a^e  not  required  to  adopt 
new  public  involvement/public  hearing 
procedures. 

The  public  involvement  procedures 
developed  pursuant  to  this  section  must 
be  sufficient  to  meet  the  public  hearing 
tind  other  public  involvement 
requirements  imposed  by  law  or 
regulation  on  FHW'A.  Furthermore,  in 
implementing  this  section,  the  FHWA 
urges  the  States,  including  States  with 
procedures  already  approved  by  FHWA, 
to  consider  the  public  involvement 
needs  of  other  State  and  Federal 
agencies  with  approval,  permitting  or 
consultation  responsibilities  for  highway 
actions.  The  FHWA  has  engaged  in 
extensive  discussion  with  Federal 
agencies  having  such  responsibilities  in 
an  effort  to  find  ways  to  expedite  the 
highway  approval  process.  One  of  the 
most  effective  ways  of  accomplishing 
this  goal  is  to  avoid  multiple  and  other 
duplicative  public  hearings  or  other 
public  meetings.  Section  771,lll(h)(2)(i) 
should  be  read  broadly  to  encourage  the 
St.ites  to  adopt  public  involvement 
proceudres  which  accommodate  the 
needs  of  as  many  other  involved  State 
and  Federal  agencies  as  practicable. 

Implementation 

Other  Federal  agencies  are  often 
involved  in  reviewing  the  environmental 
effects  of  UMTA  and  FHWA  actions.  It 
IS  important  that  these  agencies  have  an 
opportunity  to  provide  feedback  on  how 
v\ell  they  perceive  that  interagency 
coordination  is  working  under  the  new 
regulation.  To  give  them  this 
opportunity,  FHWA  will  sponsor  a 
series  of  meetings,  region  by  region,  to 
air  issues  of  mutual  concern  pertaining 
to  this  regulation.  FHWA  plans  to  hold 
these  meetings  about  a  year  to  a  year 
and  a  half  after  this  regulation  becomes 
effective. 

Regulatory  Impacts 

The  Administrators  of  FHWA  and 
I'MTA  have  determined  that  this 
document  does  not  contain  a  major  rule 
as  defined  by  Executive  Order  12291. 
However,  it  is  a  significant  rulemaking 
action  under  Department  of 
Transportation  regulatory  policies  and 
i)rucedures  because  important 
liep.irtmental  policy  as  implem.ented  by 
Fi  i  W  A  and  UMTA  is  involved. 

A  regulatory  evaluation  has  been 
prepared  and  is  available  for  inspection 
in  the  FHWA  docket  room.  A  copy  may 
be  obtained  from  Mr.  Frederick  Skaer  or 
Mr  A.  loseph  Ossi  at  the  addresses 
provided  under  the  heading  "For  Further 
Information  Contact." 


The  amendments  impose  no 
additional  requirements.  The  anticipated 
impacts  include  the  elimination  of 
duplicative  requirements  and  the 
increase  in  decisionmaking  authority  for 
the  Administration's  field  offices.  By 
streamlining  the  project  development 
process,  the  amendments  should  reduce 
project  development  time  and  costs. 
Economic  savings  will  be  realized 
through  changes  which  permit  more 
efficient  processing  of  legally  required 
documentation. 

With  regard  to  the  public  involvement 
requirements  which  were  the  subject  of 
a  separate  NPRM  (50  FR  4526),  since 
there  will  be  no  substantial  change  in 
the  approach  FHWA  has  traditionally 
employed  in  dealing  with  public 
involvement,  it  is  anticipated  that  this 
action  will  not  have  a  significant 
economic  impact.  The  economic 
impacts,  if  any,  would  result  in 
administrative  savings  caused  by  the 
elimination  of  procedural  duplication. 

The  impact  of  the  other  amendments 
will  fall  primarily  on  Federal  and  State 
and  local  governments.  It  is  possible 
that  application  of  this  rule  could  have 
an  adverse  economic  impact  on  small 
governmental  jurisdictions  that  must 
prepare  environmental  documents. 
However,  the  potential  impacts  derive 
primarily  from  NEPA  and  not  from  the 
procedures  contained  in  this  rule.  For 
these  reasons  and  under  the  criteria  of 
the  Regulatory  Flexibility  Act,  FHWA 
and  UMTA  hereby  certify  that  this 
document  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511), 
the  information  collection  requirements 
contained  in  this  document  are  being 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB). 

List  of  Subjects  in  23  CFR  771  and  790 
and  49  CFR  622 

Environmental  impact  statements, 
Grant  programs — transportation. 
Highways  and  roads,  Highway  location 
and  design.  Public  hearings.  Reporting 
and  recordkeeping  requirements,  Mass 
transportation.  Historic  Preservation, 
Parks,  Public  lands — multiple  use. 
Recreation  areas.  Wildlife  refuges. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  20.205,  Highway  Research, 
Planning  and  Construction;  20.500.  Urban 
Mass  Transportation  Capital  Grants;  20.501, 
Urban  Mass  Transportation  Capital 
Improvement  Loans:  20.504,  Urban  Mass 
Transportation  Technology;  20.505,  Urban 
Mass  Transportation  Technical  Studies 
Grants;  20.506,  Urban  Mass  Transportation 
Demonstration  Grants;  20.507,  Urban  Mass 
Transportation  Capital  and  Operating 


Assistance  Formula  Grants:  20  509.  Public 
Transportation  for  Rural  and  Small  Urban 
Areas:  20.510,  Urban  Mass  Transportation 
Planning  Methods,  Research  and 
Development:  23.003.  Appalachian 
Development  Highway  Systems;  23.008, 
Appalachian  Local  Access  Roads.  The 
regulation  implementing  Executive  Order 
12372  regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  apply  to  this  program.) 

In  consideration  of  the  foregoing. 
Chapter  VI  of  Title  49  and  Chapter  I  of 
Title  23,  Code  of  Federal  Regulations, 
are  amended  as  set  forth  below. 

Issued  on  August  21, 1987. 
Robert  E.  Farris, 

Deputy  Federal  Highway  Administrator. 
Alfred  A.  DelliBovi, 

Deputy  Administrator,  Urban  \fass 
Transportation.  Administration. 

1.  Subpart  A  of  Part  622  of  49  CFR  is 
revised  to  read  as  follows: 

TITLE  49— TRANSPORTATION 

CHAPTER  VI— URBAN  MASS 
TRANSPORTATION  ADMINISTRATION. 
DEPARTMENT  OF  TRANSPORTATION 

PART  622— ENVIRONMENTAL  IMPACT 
AND  RELATED  PROCEDURES 

Subpart  A— Environmental  Procedures 

Sec. 

622.101    Cross-reference  to  procedures. 

Authority:  42  U.S.C.  4321  et  seq.\  49  U.S.C. 
1601  et  seq:i9CFR  1.51. 

Subpart  A— Environmental  Procedures 

§  622.101    Cross-reference  to  procedures. 

The  procedures  for  complying  with  the 
National  Environmental  Policy  Act  of 
1969,  as  amended  (42  U.S.C.  4321  et 
seq.].  and  related  statutes,  regulations, 
and  orders  are  set  forth  in  Part  771  of 
Title  23  of  the  Code  of  Federal 
Regulations, 

2.  Part  771  of  23  CFR  is  revised  to  read 
as  follows:  | 

TITLE  23-HIGHWAY 

CHAPTER  I— FEDERAL  HIGHWAY 
ADMINISTRATION,  DEPARTMENT  OF 
TRANSPORTATION 

SUBCHAPTER  H— RIGHT-OF-WAY  AND 
ENVIRONMENT 

PART  771— ENVIRONMENTAL  IMPACT 
AND  RELATED  PROCEDURES 


Sec. 

771.101 

771.103 

771.105 

771.107 

771.109 

771.111 


Purpose. 
(ReservedJ 
Policy. 
Definitions. 

Applicability  and  responsibilities. 
Early  coordination,  public 
involvement,  and  project  development. 
771.113    Timing  of  Administration  activities. 
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Sec. 

771.115     Classes  of  actions. 
771.117     Categorical  exclusions. 
771.119     Environmental  assessments, 
771.121     Findings  of  no  significant  impact. 
771.123     Draft  environmental  impact 

statements. 
771.125    Final  environmental  impact 

statements. 
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§771.101     Purpose. 

This  regulation  prescribes  the  policies 
and  procedures  of  the  Federal  Highway 
Administration  (FHWA)  and  the  Urban 
Mass  Transportation  Administration 
(UMTA)  for  implementing  the  National 
Environmental  Policy  Act  of  1969  as 
amended  (NEPA),  and  the  regulation  of 
the  Council  on  Environmental  Quality 
(CEQ),  40  CP'R  Parts  1500-1508.  This 
regulation  sets  forth  all  FHWA,  UMTA, 
and  Department  of  Transportation 
(DOT)  requirements  under  .\EP.A  for  the 
processing  of  highway  and  urban  mass 
transportation  projects.  This  regulation 
also  sets  forth  procedures  to  comply 
with  23  U.S.C.  109(h),  128. 138,  and  49 
U,S,C,  303.  1602(d),  1604(h),  1604(i), 
1607a,  1607a-l  and  1610. 

§771.103    [Reserved! 

§771.105    Policy. 

It  is  the  policy  of  the  Administration 
that: 

(a)  To  the  fullest  extent  possible,  all 
environmental  investigations,  reviews, 
and  consultations  be  coordinated  as  a 
single  process,  and  compliance  with  all 
applicable  environmental  requirements 
be  refleried  in  the  environmental 
document  required  by  this  regulation.' 

(b)  A''Frnative  courses  of  action  be 
evaluaifH  and  decisions  be  made  in  the 
best  ovfirall  public  interest  based  upon  a 
balanced  consideration  of  the  need  for 
safe  and  efficient  transportation;  of  the 
social,  economic,  and  environmental 
impacts  of  the  proposed  transportation 


'  FHW.A  and  UMTA  have  supplementary 
guidance  on  the  format  and  content  of  NEIPA 
documents  for  their  programs.  This  includes  a  list  of 
various  environmental  laws,  regulations,  and 
Executive  Orders  which  may  be  applicable  to 
projects.  The  FHWA  Technical  Advisory  T6640.8A, 
October  30. 1987.  and  the  LMTA  supplemeniary 
guidance  are  available  from  the  respective  FHWA 
and  UMTA  headquarters  and  field  offices  as 
prescribed  in  49  CFR  Part  7.  Appendices  D  and  G. 


im.provement:  and  of  national,  State,  and 
local  environmental  protection  goals. 

(c)  Public  involvement  and  a 
systematic  interdisciplinary  approach  be 
essential  parts  of  the  development 
process  for  proposed  actions. 

(d)  Measures  necessarv'  to  mitigate 
adverse  impacts  be  incorporated  into 
the  action  Measures  necessary  to 
mitigate  adverse  impacts  are  eligible  for 
Federal  funding  when  the 
Administration  determines  that: 

(1)  The  impacts  for  which  the 
mitigation  is  proposed  actually  result 
from  the  Adm.inistration  action;  and 

(2)  The  proposed  mitigation  represents 
a  reasonable  public  expenditure  after 
considering  the  impacts  of  the  action 
and  the  benefits  of  the  proposed 
mitigation  measures.  In  makmg  this 
determination,  the  Administration  will 
consider,  among  other  factors,  the  extent 
to  which  the  proposed  measures  would 
assist  in  complying  with  a  Federal 
statute.  Executive  Order,  or 
Administration  regulation  or  policy. 

(e)  Costs  incurred  the  applicant  for  the 
preparation  of  environmental  documents 
requested  by  the  Administration  be 
eligible  for  Federal  assistance. 

(0  .Mo  person,  because  of  handicap, 
age.  race,  color,  sex,  or  national  origin, 
be  excluded  from  participating  in,  or 
denied  benefits  of.  or  be  subject  to 
discrimination  under  any 
Administration  program  or  procedural 
activity  required  by  or  developed 
pursuant  to  this  regulation. 

§771.107     Definitions. 

The  definitions  contained  in  the  CEQ 
regulation  and  in  Titles  23  and  49  of  the 
United  States  Code  are  applicable.  In 
addition,  the  following  definitions  apply. 

(a)  Environmental  studies — The 
investigations  of  potential 
environmental  impacts  to  determine  the 
environmental  process  to  be  followed 
and  to  assist  in  the  preparation  of  the 
environmental  document. 

(b)  Action — A  highway  or  transit 
project  proposed  for  FHW.^  or  UMTA 
funding.  It  also  includes  activities  such 
as  joint  and  multiple  use  permits, 
changes  in  access  control,  etc..  which 
may  or  may  not  involve  a  commitment 
of  Federal  funds. 

(c)  Administration  action — The 
approval  by  FHWA  or  UMTA  of  the 
applicant's  request  for  Federal  funds  for 
construction.  It  also  includes  approval  of 
activities  such  as  joint  and  multiple  use 
permits,  changes  in  access  control,  etc., 
which  may  or  may  not  involve  a 
commitment  of  Federal  funds. 

(d)  Administration — FHWA  or 
UMTA,  whichever  is  the  designated 
lead  agency  for  the  proposed  action. 


(e)  Section  4(f)— Refers  to  49  U.S.C. 
303  and  23  U.S.C.  138.2 

5  771.109    ApplicabHity  and 
responslbilittes. 

(a)(1)  Tne  provisions  of  this  regulation 
and  the  CEQ  regulation  apply  to  actions 
where  the  .Admmistration  exercises 
sufficient  control  to  condition  the  permit 
or  project  approval.  Actions  taken  by 
the  applicant  which  do  not  require 
Federal  approvals,  such  as  preparation 
of  a  regional  transportation  plan  are  not 
subject  to  this  regulation. 

(2)  This  regulation  does  not  apply  to, 
or  alter  approvals  by  the  Administration 
made  prior  to  the  effective  date  of  this 
regulation. 

(3)  Environmental  documents 
accepted  or  prepared  by  the 
Administration  after  the  effective  date 
of  this  regulation  shall  be  developed  in 
accordance  with  this  regulation. 

(b)  It  shall  be  the  responsibility  of  the 
applicant,  in  cooperation  with  the 
Administration  to  implement  those 
mitigation  measures  stated  as 
commitments  in  the  environmental 
documents  prepared  pursuant  to  this 
regulation.  The  FHWA  will  assure  that 
this  is  accomplished  as  a  part  of  its 
program  management  responsibilities 
that  include  reviews  of  designs,  plans, 
specifications,  and  estimates  (PS&E). 
and  construction  inspections.  The 
UMTA  will  assure  implementation  of 
committed  mitigation  measures  through 
incorporation  by  reference  in  the  grant 
agreement,  followed  by  reviews  of 
designs  and  contruction  inspections. 

(c)  The  Administration,  in  cooperation 
with  the  applicant,  has  the  responsibility 
to  manage  the  preparation  of  the 
appropriate  environmental  document. 
The  role  of  the  applicant  will  be 
determined  by  the  Administration 
accordance  with  the  CEQ  regulation: 

(1)  Statewide  agency.  If  the  applicant 
is  a  public  agency  that  has  statewide 
jurisdiction  (for  example,  a  Slate 
highway  agency  or  a  State  department 
of  transportation)  or  is  a  local  unit  of 
government  acting  through  a  statewide 
agency,  and  meets  the  requirements  of 
section  102(2)(D)  of  NEPA,  the  applicant 
may  prepare  the  environmental  impact 
statement  (EIS)  and  other  environmental 
documents  with  the  Administration 
furnishing  guidance,  participating  in  the 


"  Section  410-  which  protected  certain  public 
lands  and  all  histonc  sites,  technically  was  repealed 
in  1983  when  it  was  codified,  without  substantive 
change,  as  49  U  S.C.  303,  This  regulation  continues 
to  refer  to  section  4(f)  because  it  would  create 
needless  confusion  to  do  otherwise:  the  policies 
section  4(0  engendered  are  widely  referred  to  as 
"section  4(0"  matters.  A  provision  with  the  same 
meaning  is  found  at  23  U.S.C.  138  and  applies  only 
to  FHWA  actions. 
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preparation,  and  independently 
evdluating  the  document.  All  FHWA 
applicants  qualify  under  this  paragraph. 

(2)  loint  lead  agency.  If  the  applicant 
is  a  public  agency  and  is  subject  to  State 
or  local  requirements  comparable  to 
NEPA,  then  the  Administration  and  the 
applicant  may  prepare  the  EIS  and  other 
environmental  documents  as  joint  lead 
agencies.  The  applicant  shall  initially 
develop  substantive  portions  of  the 
environmental  document,  although  the 
Administration  will  be  responsible  for 
its  scope  and  content. 

(3)  Cooperating  Agency.  Local  public 
agenices  with  special  expertise  in  the 
proposed  action  may  be  cooperating 
agencies  in  the  preparation  of  an 
environmental  document.  An  applicant 
for  capital  assistance  under  the  Urban 
Mass  Transportation  Act  of  1964,  as 
amended  (UMT  Act),  is  presumed  to  be 
a  cooperating  agency  if  the  conditions  in 
paragraph  (c)  (1)  or  (2)  of  this  section  do 
not  apply.  During  the  environmental 
process,  the  Administration  will 
determine  the  scope  and  content  of  the 
environmental  document  and  will  direct 
the  applicant,  acting  as  a  cooperating 
agency,  to  develop  information  and 
prepare  those  portions  of  the  document 
concerning  which  it  has  special 
expertise. 

(4)  Other.  In  all  other  cases,  the  role  of 
the  applicant  is  limited  to  providing 
environmental  studies  and  commenting 
on  environmental  documents.  All 
private  institutions  or  firms  are  limited 
to  this  role. 

§  771.111     Early  coordination,  public 
involvement,  and  project  development. 

(.0  Early  coordination  with 
appropriate  agencies  and  the  public  aids 
in  determining  the  type  of  environmental 
document  an  action  requires,  the  scope 
of  the  document,  the  level  of  analysis, 
and  related  environmental  requirements. 
This  involves  the  exchange  of 
information  from  the  inception  of  a 
proposal  for  action  to  preparation  of  the 
environmental  document.  Applicants 
intending  to  apply  for  funds  should 
notify  the  Administration  at  the  time 
that  a  project  concept  is  identified. 
When  requested,  the  Administration 
will  advise  the  applicant,  insofar  as 
possible,  of  the  probable  class  of  action 
and  related  env  ironmental  laws  and 
requirements  and  of  the  need  for 
specific  studies  and  findings  which 
would  normally  be  developed 
concurrently  with  the  environmental 
document. 

(b)  The  Administration  will  identify 
the  probable  class  of  action  as  soon  as 
sufficient  information  is  available  to 
identify  the  probable  impacts  of  the 
action.  For  UMTA.  this  is  normally  no 


later  than  the  review  of  the 

transportation  improvement  program 
(TIP)  and  for  FHWA,  the  approval  of  the 
105  program  (23  U.S.C.  105). 

(c)  When  FHWA  and  UMTA  are 
involved  in  the  development  of  joint 
projects,  or  when  FHWA  or  UMTA  acts 
as  a  joint  lead  agency  with  another 
Federal  agency,  a  mutually  acceptable 
process  will  be  established  on  a  case- 
by-case  basis. 

(d)  During  the  early  coordination 
process,  the  Administration,  in 
cooperation  with  the  applicant,  may 
request  other  agencies  having  special 
interest  or  expertise  to  become 
cooperating  agencies.  Agencies  with 
jurisdiction  by  law  must  be  requested  to 
become  cooperating  agencies, 

(e)  Other  States,  and  Federal  land 
management  entities,  that  may  be 
significantly  affected  by  the  action  or  by 
any  of  the  alternatives  shall  be  notified 
early  and  their  views  solicited  by  the 
applicant  in  cooperation  with  the 
Administration.  The  Administration  will 
prepare  a  written  evaluation  of  any 
significant  unresolved  issues  and  furnish 
it  to  the  applicant  for  incorporation  into 
the  environmental  assessment  (EA)  or 
draft  EIS. 

(f)  In  order  to  ensure  meaningful 
evaluation  of  alternatives  and  to  avoid 
commitments  to  transportation 
improvements  before  they  are  fully 
evaluated,  the  action  evaluated  in  each 
EIS  or  finding  of  no  significant  impact 
(FONSI)  shall: 

(1)  Connect  logical  termini  and  be  of 
sufficient  length  to  address 
environmental  matters  on  a  broad 
scope; 

(2)  Have  independent  utility  or 
independent  significance,  i,e„  be  usable 
and  be  a  reasonable  expenditure  even  if 
no  additional  transportation 
improvements  in  the  area  are  made:  and 

(3)  Not  restrict  consideration  of 
alternatives  tor  other  reasonably 
foreseeable  transportation 
improvements. 

(g)  For  major  transportation  actions, 
the  tiering  of  EISs  as  discussed  in  the 
CEQ  regulation  (40  CFR  1502.20)  may  be 
appropriate.  The  first  tier  EIS  would 
focus  on  broad  issues  such  as  general 
location,  mode  choice,  and  areawide  air 
quality  and  lend  use  implications  of  the 
major  alternatives.  The  second  tier 
would  address  site-specific  details  on 
project  impacts,  costs,  and  mitigation 
measures. 

(h)  For  the  Federal-aid  highway 
program: 

(1)  Each  State  must  have  procedures 
approved  by  the  FHWA  to  carry  out  a 
public  involvement/public  hearing 
program  pursuant  to  23  U.S.C.  128  and 
40  CFR  Parts  1500-1508. 


(2)  State  public  involvement/public 
hearing  procedures  must  provide  for: 

(i)  Coordination  of  public  involvement 
activities  and  public  hearings  with  the 
entire  NEPA  process. 

(ii)  Early  and  continuing  opportunities 
during  project  development  for  the 
public  to  be  involved  in  the 
identification  of  social,  economic,  and 
environmental  impacts,  as  well  as 
impacts  associated  with  relocation  of 
individuals,  groups,  or  institutions. 

(iii)  One  or  more  public  hearings  or 
the  opportunity  for  hearing(s)  to  be  held 
by  the  State  highway  agency  at  a 
convenient  time  and  place  for  any 
Federal-aid  project  which  requires 
significant  amounts  of  right-of-way, 
substantially  changes  the  layout  or 
functions  of  connecting  roadways  or  of 
the  facility  being  improved,  has  a 
substantial  adverse  impact  on  abutting 
property,  otherwise  has  a  significant 
social,  economic,  environmental  or  other 
effect,  or  for  which  the  FHWA 
determines  that  a  public  hearing  is  in 
the  public  interest. 

(iv)  Reasonable  notice  to  the  public  of 
either  a  public  hearing  or  the 
opportunity  for  a  public  hearing.  Such 
notice  will  indicate  the  availability  of 
explanatory  information.  The  notice 
shall  also  provide  information  required 
to  comply  with  public  involvement 
requirements  of  other  laws.  Executive 
Orders,  and  regulations. 

(v)  Explanation  at  the  public  hearing 
of  the  following  information,  as 
appropriate: 

(A)  The  project's  purpose,  need,  and 
consistency  with  the  goals  and 
objectives  of  any  local  urban  planning, 

(B)  The  project's  alternatives,  and 
major  design  features, 

(C)  The  social,  economic, 
environmental,  and  other  impacts  of  the 
project, 

(D)  The  relocation  assistance  program 
and  the  right-of-way  acquisition  process. 

(E)  The  State  highway  agency's 
procedures  for  receiving  both  oral  and 
written  statements  from  the  public. 

(vi)  Submission  to  the  FHWA  of  a 
transcript  of  each  public  hearing  and  a 
certification  that  a  required  hearing  or 
hearing  opportunity  was  offered.  The 
transcript  will  be  accompanied  by 
copies  of  all  written  statements  from  the 
public,  both  submitted  at  the  public 
hearing  or  during  an  announced  period 
after  the  public  hearing. 

(3)  Based  on  the  reevaluation  of 
project  environmental  documents 
required  by  §  771.129,  the  FHWA  and 
the  State  highway  agency  will  determine 
whether  changes  in  the  project  or  new 
information  warrant  additional  public 
involvement. 
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(4)  Approvals  or  acceptances  of  public 
involvement/public  hearing  procedures 
prior  to  the  publication  date  of  this 
regulation  remain  valid. 

(i)  Applicants  for  capital  assistance  in 
the  UMTA  program  achieve  public 
participation  on  proposed  projects  by 
holding  public  hearings  and  seeking 
input  from  the  public  through  the 
scoping  process  for  environmental 
documents.  For  projects  requiring  EISs. 
a  public  hearing  will  be  held  during  the 
circulation  period  of  the  draft  EIS,  For 
all  other  projects,  an  opportunity  for 
public  hearings  will  be  afforded  with 
adequate  prior  notice  pursuant  to  49 
IJ.S.C.  1602(d).  1604(i).  1607alf]  and 
1607a-l(d).  and  such  heanngs  will  be 
held  when  anyone  with  a  significant 
social,  economic,  or  environmental 
interest  in  the  matter  requests  it.  Any 
hearing  on  the  action  must  be 
coordinated  with  the  NEPA  process  to 
the  fullest  extent  possible. 

(j)  Information  on  the  UMTA 
environmental  process  may  be  obtained 
from;  Director.  Office  of  Planning 
Assistance.  Urban  Mass  Transportation 
Administration,  Washington.  DC  20590. 
Information  on  the  FHWA 
environmental  process  may  be  obtained 
from:  Director.  Office  of  Environmental 
Policy.  Federal  Highway  Administration. 
Washington,  DC  20590.' 

§  77 1 . 1 1 3    Timing  of  Administration 
activities. 

(a)  The  Administration  in  cooperation 
with  the  applicant  will  perform  the  work 
necessar>'  to  complete  a  FONSI  or  an 
EIS  and  comply  with  other  related 
environmental  laws  and  regulations  to 
the  maximum  extent  possible  during  the 
NEPA  process.  This  work  includes 
environmental  studies,  related 
engineering  studies,  agency  coordination 
and  public  involvement.  However,  final 
design  activities,  properly  acquisition 
(with  the  exception  of  hardship  and 
protective  buying,  as  defined  in 
§  771.117(d)l.  purchase  of  construction 
materials  or  rolling  stock,  or  project 
construction  shall  not  proceed  until  the 
following  have  been  completed; 

(l)(i)  The  action  has  been  classified  as 
a  categorical  exclusion  (CE),  or 

(ii)  A  FONSI  has  been  approved,  or 

(iii)  A  final  EIS  has  been  approved 
and  available  for  the  prescribed  period 
of  time  and  a  record  of  decision  has 
been  signed: 

(2)  For  actions  proposed  for  FHWA 
funding,  the  FHWA  Division 
Administrator  has  received  and 
accepted  the  certifications  and  any 
required  public  heanng  transcripts 
required  by  23  U.S.C.  128: 

(3)  For  activities  proposed  for  FHWA 
funding,  the  programming  requirements 


of  23  CFR  Part  450,  Subpart  B.  and  23 
CFR  Part  630.  Subpart  A,  have  been  met. 

(bj  For  FHWA.  the  completion  of  the 
r(!quirements  set  forh  in  paragraph  (a)(1) 
and  (a)(2)  of  this  section  is  considered 
acceptance  of  the  general  project 
location  and  concepts  described  in  the 
environmental  document  unless 
otherwise  specified  by  the  approving 
official.  However,  such  approval  does 
not  commit  the  Administration  to 
approve  any  future  grant  request  of  fund 
the  preferred  alternative. 

(c)  Letters  of  Intent  issued  under  the 
authority  of  section  3(a](4]  of  the  UMT 
Act  are  used  by  UNfT.A  to  indicate  an 
intention  to  obligate  future  funds  for 
multi-year  capital  transit  projects. 
Letters  of  Intent  will  not  be  issued  by 
UMTA  until  the  NEPA  process  is 
completed. 

§771.115    Classes  of  actions 

There  are  three  classes  of  actions 
which  prescribe  the  level  of 
documentation  required  in  the  N'EPA 
process. 

(a)  CJass  I  (EISs).  Actions  that 
significantly  affect  the  environment 
require  an  EIS  (40  CFR  1508.27).  The 
following  are  examples  of  actions  that 
normally  required  an  EIS: 

(1)  A  new  controlled  access  freeway. 

(2)  A  highw'ay  project  of  four  or  more 
lanes  on  a  new  location. 

(3)  New  construction  or  extension  of 
fixed  rail  transit  facilities  (e.g..  rapid 
rail,  light  rail,  commuter  rail,  automated 
guideway  transit). 

(4)  New  construction  or  extension  of  a 
separate  roadway  for  buses  or  high 
occupancy  vehicles  not  located  within 
an  existing  highway  facility. 

(b)  Class  11  (CEs'j.  Actions  that  do  not 
individually  or  cumulative  have  a 
significant  environmental  effect  are 
excluded  from  the  requirement  to 
prepare  an  EA  or  EIS.  A  specific  list  of 
CEs  normally  not  requiring  .NEP.'\ 
documentation  is  set  forth  in 

§  771.117(c).  When  appropnately 
documented,  additional  projects  may 
also  qualifv  as  CEs  pursuant  to 
§  771.117(d). 

(c)  Class  III  fEAs).  Actions  in  which 
the  significance  of  the  environmental 
impact  is  not  clearly  estabilished.  All 
actions  that  are  not  Class  I  or  II  are 
Class  III.  All  actions  in  this  class  require 
the  preparation  of  an  EA  to  determine 
the  appropriate  environmental 
document  required. 

§77 1.117    Categorical  ex  elusions. 

(a)  Categorical  exclusions  (CEs)  are 
actions  which  meet  the  definition 
contained  in  40  CFR  1508.4,  and,  based 
on  past  experience  with  similar  actions, 
do  not  involve  significnt  environmental 


impacts.  They  are  actions  which:  do  not 
induce  significant  impacts  to  planned 
growth  or  land  use  for  the  area;  do  not 
require  the  relocation  of  significant 
numbers  of  people;  do  not  have  a 
significant  impact  on  any  natural, 
cultural,  recreational,  historic  or  other 
resource;  do  not  involve  significant  air, 
noise,  or  water  quality  impacts;  do  not 
have  significant  impacts  on  travel 
patterns;  or  do  not  otherwise,  either 
individually  or  cumulatively,  have  any 
significant  environmental  impacts. 

(b)  Any  action  which  normally  would 
be  classified  as  a  CE  but  could  involve 
unusual  circumstances  will  require  the 
Administration,  in  cooperation  with  the 
applicant,  to  conduct  appropriate 
environmental  studies  to  determine  if 
the  CE  classification  is  proper.  Such 
unusual  circumstances  include: 

(1)  Significant  environmental  impacts; 

(2)  Substantial  controversy  on 
environmental  grounds: 

(3)  Significant  impact  on  properties 
protected  by  section  4(0  of  the  DOT  Act 
or  section  106  of  the  National  Historic 
Preservation  Act;  or 

(4)  Inconsistencies  with  any  Federal. 
State,  or  local  law,  requirement  or 
administrative  determination  relating  to 
the  environmental  aspects  of  the  action. 

(c)  The  following  actions  meet  the 
criteria  for  CEs  in  the  CEQ  regulation 
(section  1508.4)  and  §  771.117(a)  of  this 
regulation  and  normally  do  not  require 
any  further  NEPA  approvals  by  the 
Administration: 

(1)  Activities  which  do  not  involve  or 
lead  directly  to  construction,  such  as 
planning  and  technical  studies;  grants 
for  training  and  research  programs; 
research  activities  as  defined  in  23 
U.S.C.  307;  approval  of  a  unified  work 
program  and  any  findings  required  in 
the  planning  process  pursuant  to  23 
U.S.C.  134;  approval  of  statewide 
programs  under  23  CFR  Pari  630; 
approval  of  project  concepts  under  23 
CFR  Part  476:  engineering  to  define  the 
elements  of  a  proposed  action  or 
alternatives  so  that  social,  economic, 
and  environmental  effects  can  be 
assessed:  and  Federal-aid  system 
revisions  which  establish  classes  of 
highways  on  the  Federal-aid  highway 
system. 

(2)  Approval  of  utility  installations 
along  or  across  a  transportation  facility. 

(3)  Construction  of  bicycle  and 
pedestrian  lanes,  paths,  and  facilities. 

(4)  Activities  included  in  the  State's 
"highway  safety  plan"  under  23  U.S.C. 
402. 

(5)  Transfer  of  Federal  lands  pursuant 
to  23  U.S.C.  317  when  the  subsequent 
action  is  not  an  FHWA  action. 
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(6)  The  instaHation  of  noise  barriers  or 
alterations  to  existing  publicly  owned 
biiildmj;s  to  provide  for  noise  reduction. 

(7)  Landscaping 

(8)  Installation  of  fencing,  signs, 
pdvement  markings,  small  passenger 
shelters,  traffic  signals,  and  railroad 
warning  devices  where  no  substantial 
land  acquisition  or  traffic  disruption  will 
nccur. 

(9)  Emergency  repairs  under  23  U.S.C. 
125. 

(10)  Acquisition  of  scenic  easements. 

(11)  Determination  of  payback  under 
23  cm  Part  480  for  property  previously 
acquired  with  Federal-aid  participation. 

(12)  Improvem«its  to  existing  rest 
areas  and  truck  weigh  stations. 

(13)  Ridesharing  activities. 

(14)  Bus  and  rai!  car  rehabilitation, 

(15)  Alterations  to  facilities  or 
vehicles  in  order  to  make  them 
accessible  for  elderly  and  handicapped 
persons. 

(16)  Program  admmistration,  technical 
assistance  activrties,  and  operating 
assistance  to  transit  authorities  to 
continue  existing  ser\nce  or  increase 
service  to  meet  routine  changes  in 
demand. 

(17)  The  purchase  of  vehicles  by  the 
applicant  where  the  use  of  these 
vehicles  can  be  accomniodated  by 
existing  facilities  or  by  new  facilities 
which  themselves  are  within  a  CE. 

(18)  Track  and  railbed  maintenance 
and  improvements  when  carried  out 
within  the  existing  right-of-way. 

(19)  Purchase  and  mstallatiun  of 
opera tmg  or  maintenance  equipment  to 
be  located  within  the  transit  facility  and 
with  no  sigmficant  impacts  off  the  site. 

(20)  Promulgation  of  rules,  regulations, 
and  directives,  (d)  Additional  actions 
which  meet  the  critena  for  a  CE  in  the 
CEQ  regulation*  (40  CFR  150ii.4j  and 
paragraph  (a)  of  this  section  may  be 
designated  as  CEs  only  after 
Adnumstration  approval.  The  applicant 
shall  submit  documentation  which 
demonstrates  that  the  specific 
conditions  or  criteria  for  these  CEs  are 
satisfied  and  that  so^nificant 
environmental  effects  will  not  result. 
Examples  of  such  actions  include  but 
are  not  limited  to: 

(1 )  Modernization  of  a  highway  by 
resurfacing,  reetoration.  rehabilitation, 
reconstruction,  adding  shoulders,  or 
adding  auxiliary  lanes  (e.g.,  parking, 
weaving,  turning,  climbing), 

(2)  Highway  safety  or  traffic 
operations  improvement  projects 
including  the  installation  of  ramp 
metering  control  devices  and  lighting 

(3)  Bndge  rehabilitation, 
reconstructicm  or  replacement  or  the 
construction  of  grade  separation  to 


replace  existing  at-grade  railroad 
crossings. 

(4)  Transportation  oorridor  fringe 
parking  facilities. 

(5)  Construction  of  new  truck  weigh 
stations  or  rest  areas. 

(6)  Approvals  for  disposal  of  excess 
right-of-way  or  for  joint  or  limited  use  of 
right-of-way,  where  the  proposed  use 
does  not  have  significant  adverse 
impacts. 

(7)  Approvals  for  changes  in  access 
control.       I 

(8)  Confttmclionof  newbus  sforage 
and  maintenance  facilities  in  areas  used 
predominantly  for  industrial  or 
transportation  purposes  where  such 
construction  is  not  inconsistent  with 
existing  zoning  and  located  on  or  near  a 
street  with  adequate  capacity  to  handle 
anticipated  bus  and  support  vehicle 
traffic. 

(9)  Rehabilitation  or  reconstruction  of 
existing  rail  and  bus  buildings  and 
ancillary  facilities  where  only  minor 
amounts  of  additional  land  are  required 
and  there  is  not  a  substantial  increase  in 
the  number  of  users. 

(10)  Construction  of  bus  transfer 
facilities  (an  open  area  consisting  of 
passenger  shelters,  boarding  areas, 
kiosks  and  related  street  improvements} 
when  located  in  a  commercial  area  or 
other  high  activity  center  in  which  there 
is  adequate  street  capacity  for  projected 
bus  traffic, 

(11)  Construction  of  rail  storage  and 
maintenance  facilities  in  areas  used 
predominantly  for  industrial  or 
transportation  purposes  where  such 
construction  is  not  inconsistent  with 
existing  zoning  and  where  there  is  no 
significant  noise  impact  on  the 
surrounding  community, 

(12)  Acq^iisition  of  land  for  hardship 
or  protective  purposes;  advance  land 
acquisition  loans  under  section  3(bJ  of 
the  UMT  Act.'  Hardship  and  protective 


'  Hardship  acquisition  is  early  acquisilion  of 
property  by  *h«  applicsnt  at  the  property  owner's 
request  to  alleiriate  particular  hardship  to  the 
owner,  m  conttast  to  then,  ber^uae  of  an  inability 
to  sell  hiS  property.  This  is  justified  when  the 
property  owner  can  document  on  the  basis  of 
health,  safety  or  financial  reasons  that  remainin)?  in 
the  property  poses  an  undue  hardship  compared  to 
others. 

Protective  acquisition  is  done  to  prevent  imminent 
development  of  a  parcel  which  is  needed  for  a 
proposed  transportation  corridor  or  site. 
DocumetTtalion  must  clearty  demonstrate  that 
development  at  the  land  would  preclude  future 
transportirtion  use  and  that  such  development  it 
inimineat  Advance  acquisition  is  not  permitted  for 
the  sole  purpose  of  reducing  the  cost  of  property  for 
a  proposed  proiect. 


buying  will  be  permitted  only  for  a 
pailicular  parcel  or  a  limited  number  of 
parcels.  These  types  of  land  acquisition 
quality  for  a  CE  only  where  the 
acquisition  will  not  limit  the  evaluation 
of  alternatives,  including  shifts  in 
alignment  far  planned  construction 
projects,  which  may  be  required  in  the 
NEPA  process.  No  project  development 
on  such  land  may  proceed  until  the 
NEPA  process  has  been  completed. 

(e)  Where  a  pattern  emerges  of 
granting  CE  status  for  a  particular  type 
of  action,  the  Administration  will 
initiate  rulemaking  proposing  to  add  this 
type  of  action  to  the  Isit  of  categorical 
exclusions  in  paragraph  (c)  or(d)  of  this 
section,  as  appropriate. 

§771.119    Environmental  assessments. 

(a)  An  EA  shall  be  prepared  by  the 
applicant  in  consultation  with  the 
Administration  for  each  action  that  is 
not  a  CE  and  does  not  clearly  require 
the  preparation  of  an  EIS.  or  where  the 
Administration  believes  an  EA  would 
assist  in  determining  the  need  for  an 
EIS. 

(b)  For  actions  that  require  an  R\,  the 
apphcant,  in  consultation  with  the 
Administration,  shall,  at  the  earliest 
appropriate  time,  begin  consultation 
with  interested  agencies  and  others  to 
advise  them  of  the  scope  of  the  project 
and  to  achieve  the  following  objectives: 
determine  which  aspects  of  the 
proposed  action  have  potential  for 
social,  economic,  or  environmental 
impact,  identify  alternatives  and 
measures  which  might  mitigate  adverse 
environmental  impacts:  and  identify 
other  environmental  review  and 
consultation  requirements  which  should 
be  performed  concurrently  with  the  EA. 
The  applicant  shall  accomplish  this 
through  an  early  coordination  process 
(i.e.,  procedures  under  §  771.111)  or 
through  a  scoping  process.  Public 
involvement  shall  be  summarized  and 
the  results  of  agt^'ucy  coordination  shall 
be  included  in  the  E.A. 

(c)  The  EA  is  subject  to 
Administration  approval  before  it  is 
made  available  to  the  public  as  an 
Administration  document.  The  UMTA 
applicants  may  circulate  the  EA  prior  to 
Administration  approval  provided  that 
the  document  is  clearly  labeled  as  the 
applicant's  document. 

(d)  The  EA  need  not  be  circulated  for 
comment  but  the  document  must  be 
made  available  for  public  inspection  at 
the  applicant's  office  and  at  the 
approf>riate  Administration  field  offices 
in  accordance  with  paragraphs  (e)  and 
(f)  of  this  section.  .Niotice  of  availability 
of  the  EA,  briefly  describing  the  action 
and  its  impacts,  shall  be  sent  by  the 
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applicant  to  the  affected  units  of 
Federal.  State  and  loca!  government. 
Notice  shall  also  be  sent  to  the  State 
intergovernmental  review  contacts 
established  under  Executi\'e  Order 
12372. 

(e)  When  a  public  hearing  is  held  as 
part  of  the  application  for  Federal  funds, 
the  EA  shall  be  available  at  the  public 
hearing  and  for  a  minimum  of  15  days  in 
advance  of  the  public  hearing.  The 
notice  of  the  public  hearing  in  local 
newspapers  shall  announce  the 
availability  of  the  EA  and  where  it  may 
be  obtained  or  reviewed.  Comments 
shall  be  submitted  in  writing  to  the 
applicant  or  the  Administration  within 
30  days  of  the  availability  of  the  EA 
unless  the  Administration  determines, 
for  good  cause,  that  a  different  period  is 
warranted.  Public  hearing  requirements 
are  as  described  in  §  771.111. 

(f)  When  a  public  hearing  is  not  held, 
the  applicant  shall  place  a  notice  in  a 
newspaper(s)  similar  to  a  public  hearing 
notice  and  at  a  similar  stage  of 
development  of  the  action,  advising  the 
public  of  the  availability  of  the  EA  and 
where  information  concerning  the  action 
may  be  obtained.  The  notice  shall  invite 
comments  from  all  interested  parties. 
Comments  shall  be  submitted  in  writing 
to  the  applicant  or  the  Administration 
within  30  days  of  the  publication  of  the 
notice  unless  the  Administration 
determines,  for  good  cause,  that  a 
different  period  is  warranted. 

(g)  If  no  significant  impacts  are 
identified,  the  applicant  shall  furnish  the 
administration  a  copy  of  the  revised  EA, 
as  appropriate:  the  public  hearing 
transcript,  where  applicable:  copies  of 
any  comments  received  and  responses 
thereto:  and  recommend  a  FO.NSI.  The 
EA  should  also  document  compliance,  to 
the  extent  possible,  with  all  applicable 
environmental  laws  and  Executive 
Orders,  or  provide  reasonable  assurance 
that  their  requirements  can  be  met. 

(h)  When  the  Administration  expects 
to  issue  a  FO.NSI  for  an  action  described 
in  §  771.115(a).  copies  of  the  EA  shall  be 
made  available  for  public  review 
(including  the  affected  units  of 
government)  for  a  minimum  of  30  days 
before  the  Administration  makes  its 
final  decision  (See  40  CFR  1501.4(e)(2).) 
This  public  availability  shall  be 
announced  by  a  notice  similar  to  a 
public  hearing  notice. 

(i)  If,  at  any  point  in  the  EA  process, 
the  Administration  determines  that  the 
action  is  likely  to  have  a  significant 
impact  on  the  environment,  the 
preparation  of  an  EIS  will  be  required. 


§771.121     Findings  of  no  significant 
Impact. 

(a)  The  Administration  will  review  the 
EA  and  any  public  hearing  comments 
and  other  comments  received  regarding 
the  EA.  If  the  Administration  agrees 
with  the  applicant's  recommendations 
pursuant  to  §  771.119(g).  it  will  make  a 
separate  written  FONSI  incorporating 
by  reference  the  EA  and  any  other 
appropriate  environmental  documents. 

(b)  After  a  FONSl  has  been  made  by 
the  Administration,  a  notice  of 
availability  of  the  FON'SI  shall  be  sent 
by  the  applicant  to  the  affected  units  of 
Federal,  State  and  local  government  and 
the  document  shall  be  available  from 
the  applicant  and  the  Administration 
upon  request  by  the  public.  Notice  shall 
also  be  sent  to  the  State 
intergovernmental  review  contacts 
established  under  Executive  Order 
12372. 

(c)  If  another  Federal  agency  has 
issued  a  FONSI  on  an  action  which 
includes  an  element  proposed  for 
Administration  funding,  the 
Administration  will  evaluate  the  other 
agency's  FONSI.  If  the  Administration 
determines  that  this  element  of  the 
project  and  its  environmental  impacts 
have  been  adequately  identified  and 
assessed,  and  concurs  in  the  decision  to 
issue  a  FONSI,  the  Administration  will 
issue  its  own  FONSI  incorporating  the 
other  agency's  FONSI.  If  environmental 
issues  have  not  been  adequately 
identified  and  assessed,  the 
Administration  will  require  appropriate 
environmental  studies. 

§771.123     Draft  environmental  Impact 

statements. 

(a)  A  draft  EIS  shall  be  prepared  when 
the  Administration  determines  that  the 
action  is  likely  to  cause  significant 
impacts  on  the  environment.  When  the 
decision  has  been  made  by  the 
Administration  to  prepare  an  EIS,  the 
Administration  will  issue  a  Notice  of 
Intent  (40  CFR  1508.22]  for  publication  in 
the  Federal  Register.  Applicants  are 
encouraged  to  announce  the  intent  to 
prepare  an  EIS  by  apprpriate  means  at 
the  local  level. 

(b)  After  publication  of  the  Notice  of 
Intent,  the  Administration,  in 
cooperation  with  the  applicant,  will 
begin  a  scoping  process.  The  scoping 
process  will  be  used  to  identify  the 
range  of  alternatives  and  impacts  and 
the  significant  issues  to  be  addressed  in 
the  EIS  and  to  achieve  the  other 
objectives  of  40  CFR  1501.7.  For  FHWA. 
scoping  is  normally  achieved  through 
public  and  agency  involvement 
procedures  required  by  §  771.111.  For 
UMTA.  scoping  is  achieved  by  soliciting 
agency  and  public  responses  to  the 


action  by  letter  or  by  holding  scoping 
meetings.  If  a  scoping  meeting  is  to  be 
held,  it  should  be  announced  in  the 
Administration's  Notice  of  Intent  and  by 
appropriate  means  at  the  local  level. 

(c)  The  draft  EIS  shall  be  prepared  by 
the  Administration  in  cooperation  with 
the  applicant  or.  where  permitted  by 
law,  by  the  applicant  with  appropriate 
guidance  and  participation  by  the 
Administration.  The  draft  EIS  shall 
evaluate  all  reasonable  alternatives  to 
the  action  and  discuss  the  reasons  why 
other  alternatives,  which  may  have  been 
considered,  were  eliminated  from 
detailed  study.  The  draft  EIS  shall  also 
summarize  the  studies,  reviews, 
consultations,  and  coordination  required 
by  environmental  laws  or  Executive 
Orders  to  the  extent  appropriate  at  this 
stage  in  the  environmental  process. 

(d)  An  applicant  which  is  a  "statewide 
agency"  may  select  a  consultant  to 
assist  in  the  preparation  of  an  EIS  in 
accordance  with  applicable  contracting 
procedures.  Where  the  applicant  is  a 
"joint  lead"  or  "cooperatir»g  "  agency,  the 
applicant  may  select  a  consultant,  after 
coordination  with  the  Administration  to 
assure  comphance  with  40  CFR 
1506.5(c).  The  Administration  will  select 
any  such  consultant  for  "other" 
applicants.  (See  §  771.109(c)  for 
definitions  of  these  terms.) 

(e)  The  Administration,  when  satisfied 
that  the  draft  EIS  complies  with  NEPA 
requirements,  will  approve  the  draft  EIS 
for  circulation  by  signing  and  dating  the 
cover  sheet. 

(f)  A  lead,  joint  lead,  or  a  cooperating 
agency  shall  be  responsible  for  printing 
the  EIS.  The  initial  printing  of  the  draft 
EIS  shall  be  in  sufficient  quantity  to 
meet  requirements  for  copies  which  can 
reasonably  be  expected  from  agencies, 
organizations,  and  individuals. 
Normally,  copies  will  be  furnished  free 
of  charge.  However,  with 
Administration  concurrence,  the  party 
requesting  the  draft  EIS  may  be  charged 
a  fee  which  is  not  more  than  the  actual 
cost  of  reproducing  the  copy  or  may  be 
directed  to  the  nearest  location  where 
the  statement  may  be  reviewed. 

(g)  The  draft  EIS  shall  be  circulated 
for  comment  by  the  applicant  on  behalf 
of  the  Administration.  The  draft  EIS 
shall  be  made  available  to  the  public 
and  transmitted  to  agencies  for 
comment  no  later  than  the  time  the 
document  is  filed  with  the 
Environmental  Protection  Agency  in 
accordance  with  40  CFR  1506.9.  the 
draft  EIS  shall  be  transmitted  to: 

(1)  Public  officials,  interest  groups, 
and  members  of  the  public  known  to 
have  an  interest  in  the  proposed  action 
or  the  draft  EIS; 
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[2]  Federal,  State  and  local 
government  agencies  expected  to  have 
jurisdiction  or  responsibility  over,  or 
interest  or  expertise  in.  the  action. 
Copies  shall  be  provided  directly  to 
appropriate  State  and  local  agencies, 
and  to  the  State  intergovernmental 
review  contdcts  established  under 
Executive  Order  12372;  and 

(3)  States  and  Federal  land 
management  entines  which  may  be 
significantly  affected  by  the  proposed 
action  or  any  of  the  alternatives.  These 
copies  shall  be  aa:ompanied  by  a 
request  that  such  State  or  entity  advise 
the  Administration  in  writing  of  any 
disagreement  with  the  evaluation  of 
impacts  in  the  statement.  The 
.•Xdministraticn  will  furnish  the 
comments  received  to  the  applicant 
along  with  a  written  assessment  of  any 
disagref:'ments  for  incorporation  into  the 
final  EJS. 

(h]  The  LIMTA  requires  a  public 
hearing  during  the  circulation  period  of 
all  draft  ElSs,  FHWA  public  hearing 
requirements  are  as  described  m 
§  771.11l(hJ.  Whenever  a  public  hearing 
is  held,  the  draft  EIS  shall  be  available 
at  the  public  hearing  and  for  a  minimum 
of  15  days  in  advance  of  the  public 
hearing.  The  availability  of  the  draft  EIS 
shall  be  mentioned,  and  public 
comments  requested,  in  any  public 
hearing  notice  and  at  any  public  hearing 
presentation.  If  a  pubUc  hearing  on  an 
action  proposed  for  FHWA  funding  is 
not  held,  a  notice  shall  be  placed  in  a 
newsp.iper  similar  to  a  public  hearing 
notice  advising  where  the  draft  EIS  is 
available  for  review,  how  copies  may  be 
obtained,  and  where  the  comments 
should  be  sent. 

(i)  The  Federal  Register  public 
availability  notice  (40  CFR  1506.10)  shall 
establish  a  period  of  not  less  than  45 
days  for  the  return  of  com.ments  on  the 
draft  EIS.  The  notice  and  the  draft  EIS 
transmittal  letter  shall  identify  where 
comments  are  to  be  sent. 

(j)  For  UMTA  funded  major  urban 
mass  transportation  investments,  the 
applicant  shall  prepare  a  report 
identifying  a  locally  preferred 
alternative  at  the  conclusion  of  the  Draft 
EIS  circulation  period.  Approval  may  be 
given  to  begin  preliminary  engineering 
on  the  principal  altema;ive(s)  under 
consideration.  During  the  course  of  such 
preHminary  engineering,  the  applicant 
will  refine  project  costs,  effectiveness, 
and  impact  information  with  particular 
attention  to  alternative  designs, 
operations,  detailed  location  decisions 
and  appropriate  mitigation  measures. 
These  studies  will  be  used  to  prepare 
the  final  ElIS  or.  where  appropriate,  a 
supplemental  draft  EIS. 


§771.125    Fktal  environmental  Impact 
statements. 

[a  1(1)  After  cjtxuiation  of  a  draft  EIS 
and  consideration  of  comments 
received,  a  final  EIS  shall  be  prepared 
by  the  Administration  in  cooperation 
with  the  applicant  or.  where  permitted 
by  law.  by  tlie  applicant  with 
appropriate  ^idance  and  participation 
by  the  Administration.  The  final  EIS 
shall  identify'  the  preferred  alternative 
and  evaluate  all  reasonable  alternatives 
considered.  It  shall  also  discuss 
substantive  comments  received  on  the 
draft  EIS  and  responses  thereto, 
summarize  public  involvement,  and 
describe  the  mitigation  measures  that 
are  to  be  incorporated  into  the  proposed 
action.  Mitigation  measures  presented 
as  commitments  in  the  final  EIS  will  be 
incorporated  into  the  project  as 
specified  in  §  771.109(b).  The  final  EIS 
should  also  document  compliance,  to  the 
extent  possible,  with  all  applicable 
environmental  laws  and  Executive 
Orders,  or  provide  reasonable  assurance 
that  their  requirements  can  be  met. 

(2)  Every  reasonable  effort  shall  be 
made  to  resolve  interagency 
disagreements  on  actions  before 
processing  the  final  EIS.  If  significant 
issues  remain  unresolved,  the  final  EIS 
shall  identify  those  issues  and  the 
consultations  and  other  efforts  made  to 
resolve  them. 

(b)  The  final  EIS  will  be  reviewed  for 
legal  sufficiency  prior  to  Administration 
approval. 

(c)  The  Administration  will  indicate 
approval  of  the  EIS  for  an  action  by 
signing  and  dating  the  cover  page.  Final 
ElSs  prepared  for  actions  in  the 
following  categories  will  be  submitted  to 
the  Administration's  Headquarters  for 
prior  concurrence: 

(1)  Any  action  for  which  the 
Administration  determines  that  the  final 
EIS  should  be  reviewed  at  the 
Headquarters  office.  This  would 
typically  occur  when  the  Headquarters 
office  determines  that  (i)  additional 
coordination  with  other  Federal,  State  or 
local  governmental  agencies  is  needed; 
(ii)  the  social,  economic,  or 
environmental  impacts  of  the  action 
may  need  to  be  more  fully  explored;  (iii) 
the  impacts  of  the  proposed  action  are 
unusually  great;  (iv)  major  issues  remain 
unresolved;  or  (v)  the  action  involves 
national  policy  issues. 

(2)  Any  action  to  which  a  Federal, 
State  or  local  government  agency  has 
indicated  opposition  on  environmental 
grounds  (which  has  not  been  resolved  to 
the  written  satisfaction  of  the  objecting 
agency). 

(3)  Major  urban  mass  transportation 
investments  as  defined  by  UMTA's 


policy  on  major  investments  (49  FR 
21284:  May  18,  1964). 

(d)  Tlie  signature  of  the  UMTA 
approving  official  on  the  cover  sheet 
also  indicates  compliance  with  section 
14  of  the  UMT  Act  and  fulfillment  of  the 
grant  application  requirements  of 
sections  3(d)(1)  and  (2),  5(h),  and  5(i)  of 
the  UMT  Act. 

(e)  Approval  of  the  final  EIS  is  not  an 
Administration  Action  (as  defined  in 

§  771.1071c))  and  does  not  commit  the 
Administration  to  approve  any  future 
grant  request  to  fund  the  preferred 
alternative. 

(f)  The  initial  printing  of  the  final  EIS 
shall  be  in  sufficient  quantity  to  meet 
the  request  for  copies  which  can  be 
reasonably  expected  from  agencies, 
organizations,  and  individuals. 
Normally,  copies  will  be  furnished  free 
of  charge.  However,  with 
Administration  concurrence,  the  party 
requesting  the  final  EIS  may  be  charged 
a  fee  which  is  not  more  than  the  actual 
cost  of  reproducing  the  copy  or  may  be 
directed  to  the  nearest  location  where 
the  statement  may  be  reviewed. 

(g)  The  final  EIS  shall  be  transmitted 
to  any  persons,  organizations,  or 
agencies  that  made  substantive 
comments  oii  the  draft  EIS  or  requested 
a  copy,  no  later  than  the  time  the 
document  is  filed  with  EPA.  In  the  case 
of  lengthy  documents,  the  agency  may 
provide  alternative  circulation  processes 
in  accordance  with  40  CFR  1502.19.  The 
applicant  shall  also  publish  a  notice  of 
availability  in  local  newspapers  and 
make  the  final  EIS  available  through  the 
mechanism  established  pursuant  to  DOT 
Order  4600.13  which  implements 
Executive  Order  12372.  When  filed  with 
EPA,  the  final  EIS  shall  be  available  for 
public  review  at  the  applicant's  offices 
and  at  appropriate  Administration 
offices.  A  copy  should  also  be  made 
available  for  public  review  at 
institutions  such  as  local  government 
offices,  libraries,  and  schools,  as 
appropriate. 

§771.127    Record  of  decision. 

(a)  The  Administration  will  complete 
and  sign  a  record  of  decision  (ROD)  no 
sooner  than  30  days  after  publication  of 
the  final  EIS  notice  in  the  Federal 
Register  or  90  days  after  publication  of  a 
notice  for  the  draft  EIS.  whichever  is 
later.  The  ROD  will  present  the  basis  for 
the  decision  as  specified  in  40  CFR 
1505.2,  summarize  any  mitigation 
measures  that  will  be  incorporated  in 
the  project  and  document  any  required 
section  4(f)  approval  in  accordance  with 
§  771.135(1).  Until  any  required  ROD  has 
been  signed,  no  further  approvals  may 
be  given  except  for  administrative 
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activities  taken  to  secure  further  project 
funding  and  other  activities  consistent 
with  40  CFR  1506.1. 

(b)  If  the  Administration  subsequently 
wishes  to  approve  an  alternative  which 
was  not  identified  as  the  preferred 
aiternativp  but  was  fully  evaluated  in 
the  final  EIS,  or  proposes  to  make 
substantial  changes  to  the  mitigation 
measures  or  findings  discussed  in  the 
ROD,  a  revised  ROD  shall  be  subiect  to 
review  by  those  Administration  offices 
which  reviewed  the  final  EIS  under 
§  771.125(c).  To  the  extent  practicable 
the  approved  revised  ROD  shall  be 
provided  to  all  persons,  organizations, 
and  agencies  that  received  a  copy  of  the 
final  EIS  pursuant  to  §  771.125(gj! 

§771.129    Re-eva!uations. 

(a)  A  written  evaluation  of  the  draft 
EIS  shall  be  prepared  by  the  applicant  in 
cooperation  with  the  Administration  if 
an  acceptable  final  EIS  is  not  submitted 
to  the  .Administration  within  3  years 
from  the  date  of  the  draft  EIS 
circulation.  The  purpose  of  this 
evaluation  is  to  determine  whether  a 
supplement  to  the  draft  EIS  or  a  new 
draft  EIS  is  needed. 

(b)  A  written  evaluation  of  the  final 
EIS  will  be  required  before  further 
approvals  may  be  granted  if  major  steps 
to  advance  the  action  (e.g.,  authority  to 
undertake  final  design,  authority  to 
acquire  a  significant  portion  of  the  right- 
of-way.  or  approval  of  the  plans, 
specifications  and  estimates)  have  not 
occurred  within  three  years  after  the 
approval  of  the  final  EIS,  final  EIS 
supplement,  or  the  last  major 
Administration  approval  or  grant. 

(c)  After  approval  of  the  EIS,  FON'SI, 
or  CE  designation,  the  applicant  shall 
consult  with  the  Administration  prior  to 
requesting  any  major  approvals  or 
grants  to  establish  whether  or  not  the 
approved  environmental  document  or 
CE  designation  remains  valid  for  the 
requested  Administration  action.  These 
consultations  will  be  documented  when 
determined  necessary  by  the 
Administration. 

§  771.130    Supplemental  environmental 
impact  statements. 

(a)  A  draft  EIS,  final  EIS,  or 
supplemental  EIS  may  be  supplemented 
at  any  time.  An  EIS  shall  be 
supplemented  whenever  the 
Administration  determines  that: 

(1)  Changes  to  the  proposed  action 
would  result  in  significant 
environmental  impacts  that  were  not 
evaluated  in  the  EIS;  or 

(2)  New  information  or  circumstances 
relevant  to  environmental  concerns  and 
bearings  on  the  proposed  action  or  its 
impacts  would  result  in  significant 


environmental  impacts  not  evaluated  in 
the  EIS. 

(b)  However,  a  supplemental  EIS  will 
not  be  necessary  where; 

{!)  The  changes  to  the  proposed 
action,  new  information,  or  new- 
circumstances  result  in  a  lessening  of 
adverse  environmental  impacts 
evaluated  in  the  EIS  without  causmg 
other  environmental  impacts  that  are 
significant  and  were  not  evaluated  in 
the  EIS;  or 

(2j  The  Administration  decides  to 
approve  an  alternative  fully  evaluated  in 
an  approved  final  EIS  but  not  identified 
as  the  preferred  alternative.  In  such  a 
case,  a  revised  ROD  shall  be  prepared 
and  circulated  in  accordance  with 
§  771.127(b). 

(c)  Where  the  Administration  is 
uncertain  of  the  significance  of  the  new 
impacts,  the  applicant  will  develop 
appropriate  environmental  studies  or,  if 
the  Administration  deems  appropriate, 
an  EA  to  assess  the  impacts  of  the 
changes,  new  information,  or  new 
circumstances.  If.  based  upon  the 
studies,  the  Administration  determines 
that  a  supplemental  EIS  is  not 
necessary,  the  Administration  shall  so 
indicate  in  the  project  file. 

(d)  A  supplement  is  to  be  developed 
using  the  same  process  and  format  (i.e., 
draft  EIS,  final  EIS.  and  ROD)  as  an 
original  EIS,  except  that  scoping  is  not 
required. 

(e)  A  supplemental  draft  EIS  may  be 
necessary  for  UMTA  major  urban  mass 
transportation  investments  if  there  is  a 
substantial  change  in  the  level  of  detail 
on  project  impacts  during  project 
planning  and  development.  The 
supplement  will  address  site-specific 
impacts  and  refined  cost  estimates  that 
have  been  developed  since  the  original 
draft  EIS. 

(f)  In  some  cases,  a  supplemental  EIS 
may  be  required  to  address  issues  of 
limited  scope,  such  as  the  extent  of 
proposed  mitigation  or  the  evaluation  of 
location  or  design  variations  for  a 
limited  portion  of  the  overall  project. 
Where  this  is  the  case,  the  preparation 
of  a  supplemental  EIS  shall  not 
necessarily; 

(i)  Prevent  the  granting  of  new 
approvals; 

(ii)  Require  the  withdrawal  of 
previous  approvals;  or 

(iii)  Require  the  suspension  of  project 
activities;  for  any  activity  not  directly 
affected  by  the  supplement.  If  the 
changes  in  question  are  of  such 
magnitude  to  require  a  reassessment  of 
the  entire  action,  or  more  than  a  limited 
portion  of  the  overall  action,  the 
Administration  shall  suspend  any 
activities  which  would  have  an  adverse 
environmental  impact  or  limit  the  choice 


of  reasonable  alternatives,  until  the 
supplemental  EIS  is  completed. 

§771.131     Emergency  actior  proc«dure8- 

Requests  for  deviations  from  the 
procedures  in  this  regulation  because  of 
emergency  circumstances  (40  CFR 
1506.11)  shall  be  referred  to  the 
Administration's  headquarters  for 
evaluation  and  decision  after 
consultation  with  CEQ. 

§  77 1 . 1 33     CompliafKe  wit^  other 
requirement*. 

The  final  EIS  or  FO.NSI  should 
docum.ent  compliance  with  requirements 
cf  all  applicable  environmental  laws. 
Executive  Orders,  and  other  related 
requirements.  If  full  compliance  is  not 
possible  by  the  time  the  final  EIS  or 
FONSI  is  prepared,  the  final  EIS  or 
FONSI  should  reflect  consultation  with 
the  appropriate  agencies  and  provide 
reasonable  assurance  that  the 
requirements  will  be  met.  Approval  of 
the  environmental  document  constitutes 
adoption  of  any  Administration  findings 
and  determinations  that  are  contained 
therein.  The  FHW.A  approval  of  the 
appropriate  NEPA  document  will 
constitute  its  finding  of  compliance  with 
the  report  requirements  of  23  U.S.C.  128. 

§  771.135     Section  4<f)  (49  U.S.C.  303). 

(a)(1)  The  Administration  may  not 
approve  the  use  of  land  from  a 
significant  publicly  owned  public  park, 
recreation  area,  or  wildlife  and 
waterfowl  refuge,  or  any  significant 
historic  site  unless  a  determination  is 
made  that; 

(i)  There  is  no  feasible  and  prudent 
alternative  to  the  use  of  land  from  the 
property;  and 

(ii)  The  action  includes  all  possible 
planning  to  minimize  harm  to  the 
property  resulting  from  such  use. 

(2)  Supporting  information  must 
demonstrate  that  there  are  unique 
problems  or  unusual  factors  involved  in 
the  use  of  alternatives  that  avoid  these 
properties  or  that  the  cost,  social, 
economic,  and  environmental  impacts, 
or  community  disruption  resulting  from 
such  alternatives  reach  extraordinary 
magnitudes. 

(b)  The  Administration  will  determine 
the  application  of  section  4(f).  Any  use 
of  lands  from  a  section  4(f)  property 
shall  be  evaluated  early  in  the 
development  of  the  action  when 
alternatives  to  the  proposed  action  are 
under  study. 

(c)  Consideration  under  section  4(f)  is 
not  required  when  the  Federal.  State,  or 
local  officials  having  jurisdiction  over  a 
park,  recreation  area  or  refuge 
determine  that  the  entire  site  is  not 
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significant.  In  the  absence  of  such  a 
determination,  the  section  4(f)  land  will 
be  presumed  to  be  sif^nificant.  The 
Administration  will  review  the 
significance  determination  to  assure  its 
pjasonableness. 

(d)  Where  Federal  lands  or  other 
public  land  holdmgs  (e.g.,  State  forests) 
are  administered  under  statutes 
permitting  management  for  multiple 
uses.  and.  in  fact,  are  managed  for 
multiple  uses,  section  4if)  applies  only  to 
those  portions  of  such  lands  which 
function  for,  or  are  designated  in  the 
plans  of  the  administering  agency  as 
being  for.  significant  park,  recreation,  or 
wildlife  and  waterfowl  purposes.  The 
determination  as  to  which  lands  so 
function  or  are  so  designated,  and  the 
significance  of  those  lands,  shall  be 
made  by  the  officials  having  jurisdiction 
over  the  lands.  The  Administration  will 
review  this  determination  to  assure  its 
reasonableness.  The  determination  of 
significance  shall  apply  to  the  entire 
area  of  such  park,  recreation,  or  wildlife 
and  waterfowl  refuge  sites. 

(e)  !n  determining  the  application  of 
section  4(f)  to  historic  sites,  the 
Administration,  in  cooperation  with  the 
applicant,  will  consult  with  the  State 
Historic  Preservation  Officer  (SHPO) 
and  appropriate  local  officials  to 
identify  all  properties  on  or  eligible  for 
the  National  Register  of  Historic  Places 
(National  Register).  The  section  4(f) 
requirements  apply  only  to  sites  on  or 
eligible  for  the  National  Register  unless 
the  Administration  determines  that  the 
application  of  section  4(f]  is  otherwise 
appropriate. 

(f)  The  Administration  may  determine 
that  section  4(1")  requirements  do  not 
apply  to  restoration,  rehabilitation,  or 
maintenance  of  transportation  facilities 
that  are  on  or  eligible  for  the  National 
Register  when: 

(1)  Such  work  will  not  adversely  affect 
the  historic  qualities  of  the  facility  that 
caused  it  to  be  on  or  eligible  for  the 
.National  Register,  and 

(2)  The  SHPO  and  the  Advisory 
Council  on  Historic  Preservation 
(.\CHP)  have  been  consulted  and  have 
not  objected  to  the  Administration 
t:nding  in  paragraph  (f)(1)  of  this  section. 

[g)(l)  Section  4(0  applies  to  all 
archeological  sites  on  or  eligible  for 
inclusion  on  the  National  Register, 
including  those  discovered  during 
construction  except  as  set  forth  in 
paragraph  (g)(21  of  this  section.  Where 
section  4|tl  applies  to  archeological  sites 
discovered  during  construction,  the 
section  4(f)  process  will  be  expedited.  In 
such  cases,  the  evaluation  of  feasible 
and  prudent  alternatives  will  take 
account  of  the  level  of  investment 
already  made.  The  review  process. 


including  the  consultation  with  other 
agencies,  will  be  shortened  as 
appropriate. 

(2)  Section  4(f)  does  not  apply  to 
archeological  sites  where  the 
Administration,  after  consultation  with 
the  SHPO  and  the  ACHP.  determines 
that  the  archeological  resource  is 
important  chiefly  because  of  what  can 
be  learned  by  data  recovery  and  has 
minimal  value  for  preservation  in  place. 
This  exception  applies  both  to  situations 
where  data  recovery  is  undertaken  or 
where  the  Administration  decides,  with 
agreement  of  the  SHPO  and,  where 
applicable,  the  ACHP  not  to  recover  the 
resource. 

(h)  Designations  of  park  and 
recreation  lands,  wildlife  and  waterfowl 
refuges,  and  historic  sites  are  sometimes 
made  and  determinations  of  significance 
changed  late  in  the  development  of  a 
proposed  action.  With  the  exception  of 
the  treatment  of  archeological  resources 
in  paragraph  (g)  of  this  section,  the 
Administration  may  permit  a  project  to 
proceed  without  consideration  under 
section  4(f)  if  the  property  interest  in  the 
section  4(f)  lands  was  acquired  for 
transportation  purposes  prior  to  the 
designation  or  change  in  the 
determination  of  significance  and  if  an 
adequate  effort  was  made  to  identify 
properties  protected  by  section  4(f)  prior 
to  acquisition. 

(i)  The  evaluations  of  alternatives  to 
avoid  the  use  of  section  4(f)  land  and  of 
possible  measures  to  minimize  harm  to 
such  lands  shall  be  developed  by  the 
applicant  in  cooperation  with  the 
Administration.  This  information  should 
be  presented  in  the  draft  EIS,  EA,  or,  for 
a  project  classified  as  a  CE  in  a  separate 
document.  The  section  4(f)  evaluation 
shall  be  provided  for  coordination  and 
comment  to  the  officials  having 
jurisdiction  over  the  section  4(f) 
property  and  to  the  Department  of  the 
Interior,  and  as  appropriate  to  the 
Department  of  Agriculture  and  the 
Department  of  Housing  and  Urban 
Development.  A  minimum  of  45  days 
shall  be  estabhshed  by  the 
Administration  for  receipt  of  comments. 
Uses  of  section  4(f)  land  covered  by  a 
programmatic  section  4(f)  evaluation 
shall  be  documented  and  coordinated  as 
specified  in  the  programmatic  section 
4(f)  evaluation. 

(j)  When  adequate  support  exists  for  a 
section  4(f)  determination,  the 
discussion  in  the  final  EIS,  FONSI,  or 
separate  section  4(f)  evaluation  shall 
specifically  address: 

(1)  The  reasons  why  the  alternatives  to 
avoid  a  section  4(f)  property  are  not 
feasible  and  prudent;  and 


(2)  All  measures  which  will  be  taken 
to  minimize  harm  to  the  section  4(f) 
property. 

(k)  The  final  Section  4(0  evaluation 
will  be  reviewed  for  legal  sufficiency. 

(1)  For  actions  processed  with  EISs. 
the  Administration  will  make  the  section 
4(f)  approval  either  in  its  approval  of  the 
final  EIS  or  in  the  ROD.  Where  the 
section  4(f)  approval  is  documented  in 
the  final  EIS.  the  Administration  will 
summarize  the  basis  for  its  section  4(f) 
approval  in  the  ROD.  Actions  requiring 
the  use  of  section  4(f)  property,  and 
proposed  to  be  processed  with  a  FONSI 
or  classified  as  a  CE.  shall  not  proceed 
until  notified  by  the  Administration  of 
section  4(f)  approval.  For  these  actions, 
any  required  section  4(f)  approval  will 
be  documented  separately. 

(m)  Circulation  of  a  separate  section 
4(f)  evaluation  will  be  required  when: 

(1)  A  proposed  modification  of  the 
alignment  or  design  would  require  the 
use  of  section  4(f)  property  after  the  CE, 
FONSI,  draft  EIS,  of  final  EIS  has  been 
processed; 

(2)  The  Administration  determines, 
after  processing  the  CE.  FONSI.  draft 
EIS.  or  final  EIS  that  section  4(f)  applies 
to  a  property: 

(3)  A  proposed  modification  of  the 
alignment,  design,  or  measures  to 
minimize  harm  (after  the  original  section 
4(f)  approval)  would  result  in  a 
substantial  increase  in  the  amount  of 
section  4(f)  land  used,  a  substantial 
increase  in  the  adverse  impacts  to 
section  4(f)  land,  or  a  substantial 
reduction  in  mitigation  measures;  or 

(4)  Another  agency  is  the  lead  agency 
for  the  NEPA  process,  unless  another 
DOT  element  is  preparing  the  section 
4(f)  evaluation. 

(n)  If  the  Administration  determines 
under  section  771.135(m)  or  otherwise, 
that  section  4(f)  is  applicable  after  the 
CE,  FONSI,  or  final  EIS  has  been 
processed,  the  decision  to  prepare  and 
circulate  a  section  4(0  evaluation  will 
not  necessarily  require  the  preparation 
of  a  new  or  supplemental  environmental 
document.  Where  a  separately 
circulated  section  4(f)  evaluation  is 
prepared,  such  evaluation  does  not 
necessarily: 

(i)  Prevent  the  granting  of  new 
approvals; 

(ii)  Require  the  withdrawal  of 
previous  approvals:  or 

(iii)  Require  the  suspension  of  project 
activities;  for  any  activity  not  affected 
by  the  section  4(f)  evaluation. 

(o)  An  analysis  required  by  section 
4(f)  may  involve  different  levels  of  detail 
where  the  section  4(f)  involvement  is 
addressed  in  a  tiered  EIS. 
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(1)  When  the  first-tier,  broad-scale  EIS 
is  prepared,  the  detailed  information 
necessary  to  complete  the  section  4(f) 
evaluation  may  not  be  available  at  that 
stage  in  the  development  of  the  action. 
In  such  cases,  an  evaluation  should  be 
made  on  the  potential  impacts  that  a 
proposed  action  will  have  on  section  4(f) 
land  and  whether  those  impacts  could 
have  a  bearing  on  the  decision  to  be 
made.  A  preliminary  determination  may 
be  made  at  this  time  as  to  whether  there 
are  feasible  and  prudent  locations  or 
alternatives  for  the  action  to  avoid  the 
use  of  section  4(f)  land.  This  preliminar>' 
determination  shall  consider  all  possible 
planning  to  minimize  harm  to  the  extent 
that  the  level  of  detail  available  at  the 
first-tier  EIS  stage  allows.  It  is 
recognized  that  such  planning  at  this 
stage  will  normally  be  limited  to 
ensuring  that  opportunities  to  minimize 
harm  at  subsequent  stages  m  the 
development  process  have  not  been 
precluded  by  decisions  made  at  the  first- 
tier  stage.  This  preliminary 
determination  is  then  incorporated  info 
the  first-tier  EIS. 

(2)  A  section  4(f)  approval  made  when 
additional  design  details  are  available 
will  include  a  determination  that: 

(i)  The  preliminary  section  4(f) 
detennination  made  pursuant  to 
paragraph  (o)CI)  of  this  section  is  still 
valid;  and 

(ii)  The  criteria  of  paragraph  (a)  of  this 
section  have  been  met. 

§771.137     International  actions. 

(a)  The  requirements  of  this  part  apply 
to: 

(1)  Administration  actions 
Significantly  affecting  the  environment 
of  a  foreign  nation  not  participating  in 
the  action  or  not  otherwise  involved  in 
the  action. 


(2)  Administration  actions  outside  the 
U.S.,  its  territories,  and  possessions 
which  significantly  affect  natural 
resources  of  global  importance 
designated  for  protection  by  the 
President  or  by  international  agreement. 

(b)  If  communication  with  a  foreign 
government  concerning  environmental 
studies  or  documentation  is  anticipated, 
the  Administration  shall  coordinate 
such  communication  with  the 
Department  of  State  through  the  Office 
of  the  Secretary  of  Transportation. 

Due  to  the  revision  of  23  CFR  Part  771, 

the  following  technical  amendments  are 
necessary  to  correct  references  and 
certain  phrases  found  m  Parts  640  and 
712.  These  technical  amendments  are 
effective  on  the  same  date  as  the  rule  for 
Part  771. 

PART  640— (AMENDED  1 

§640.107     (Amended! 

3.  In  §  fc»40.107,  paragraph  (d)  is 
amended  by  removing  the  words  "a 
nonm.ajor  action"  and  "23  CFR  771.9" 
and  inserting  in  their  place  "categorical 
exclusions"  and  "23  CFR  Part  771" 
respectiveh 

PART  712— {AMENDED] 

§712.204     (Amended! 

4,  In  §  712.204.  paragraph  (c)(1)  is 
amended  by  rem.ovmg  the  words 
"negative  declaration"  and  inserting  in 
their  place  "environmental  assessment;" 
paragraph  (c)(3)(ii)  is  amended  by 
removing  the  reference  "§  771.5"  and  the 
words  "negative  declarations"  and 
inserting  in  their  place  "23  CFR  Part 
771"  and  "findings  of  no  significant 
impact,"  respectively:  and  paragraph 
(c)(3)(iu)  is  amended  by  removing  the 
reference  "§  771.19"  and  the  word 
"statements"  and  inserting  in  their  place 


23  CFR  Part  771"  and  "evaluations," 
respectively. 

PART  790— [REMOVED] 

5.  Part  790,  Public  Hearings  and 
Location/Design  Approval  is  removed 
from  Chapter  I  of  23  CFR,  effective  one 
year  after  publication  in  the  Federal 
Register. 

Due  to  the  rescission  of  23  CFR  Part 
790,  the  following  technical  amendments 
are  necessary  to  correct  references 
found  in  other  parts  of  Title  23.  Code  of 
Federal  Regulations,  as  set  forth  below. 
These  technical  amendments  are 
effective  on  the  same  date  as  the 
rescission  of  23  CFR  Part  790. 

PART  635— [AMENDED] 

§635.309     [Amended] 

6.  In  §  635.309,  paragraph  (d)  is 
amended  by  removing  "has  satisfied  the 
requirements  of  23  CFR  Part  790  where 
applicable  or.  under  alternate 
procedures  which  have  been  accepted 
by  FHWA"  and  inserting  in  its  place  "in 
accord  with  23  CFR  771.in(h)." 

PART  650— [AMENDED] 
§650.109     [Removed] 

7.  Part  650,  Subpart  A,  is  amended  by 
removing  §  650.109,  Public  Involvement, 

in  its  entirety. 

PART  712— [AMENDED] 

§712.204     [Amended! 

8.  In  §  712.204.  paragraphs  (c)(3)  (iii) 
and  (iv)  are  amended  by  removing, 
"and"  and  inserting  a  period  at  the  end 
of  paragraph  (c)(3)(iii),  and  removing 
paragraph  (c)(3){iv)  entirely. 

[FR  Doc.  87-19530  Filed  8-27-87:  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

24  CFR  Part  888 

(Docket  No.  N-87-1712;  FR-23771 

Section  8  Housing  Assistance 
Payments  Program;  Fair  Market  Rent 
Schedules  for  Use  in  the  Existing 
Housing  Certificate  Program,  Loan 
Management  and  Property  Disposition 
Programs,  Moderate  Rehabilitation 
Program  and  Housing  Voucher 
Program 

agency:  Office  of  the  Assistant 

Secretary  for  Housinj^-Federal  Housing 
Commissioner.  HUD. 
action:  Proposed  notice. 

summary:  Section  8(c)(1)  of  the  United 
States  Housing  Act  of  1937  requires  the 
Secretary  to  publish  Fair  Markets  Rents 
periodically,  but  not  less  frequently  than 
annually.  The  Department's  regulations 
at  24  CFR  Part  888  provide  for  notice 
and  comment  process  for  developing 
Fair  Market  Rents,  and  today's 
document  proposes  new  Fair  Market 
Rents.  The  proposal  would  amend  Fair 
Market  Rents  schedules  for  the  Section  8 
Existing  Housing  Cert.ficate  Program 
(Part  882.  Subparts  A  and  B)  including 
space  rentals  by  owners  of 
manufactured  homes  the  Section  8 
Existing  Housing  Certificate  Program 
(Part  882,  Subpart  F),  the  Section  8 
Moderate  Rehabilitation  Program  (Part 
882,  Subparts  D  and  E).  and  Section  8 
existing  housing  assisted  under  Part  886, 
Subpart  A  and  C  (Section  8  loan 
management  and  property  disposition 
programs).  In  addition,  FMRs  are  used 
to  determine  payment  Standard 
schedules  in  the  Housing  Voucher 
Progra.Ti. 

DATE:  Comments  are  due  October  27, 
1987. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  to  the  Rules 
Docket  Clerk  Office  of  General  Counsel. 
Room  10276,  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street 
SW.,  Washington,  DC  20410-0500.  Each 
comment  should  include  the 
commenter's  name  and  address  and 
must  refer  to  the  docket  number 
indicated  in  the  heading  of  this  notice. 
Each  commenter  should  simultaneously 
submit  a  copy  its  comments  to  the 
Economic  and  Market  Analysis  Staff  in 
the  appropriate  HUD  Field  Office.  A 
copy  of  each  comment  submitted  to  the 
Rule  Docket  Clerl.  will  be  available  for 


public  inspection  during  regular 
business  hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 

Cecelia  D.  Livingston,  Housing  Voucher 
Division,  Office  of  Elderly  and  Assisted 
Housing,  telephone  (202)  755-6477,  For 
technical  information  on  the 
development  of  schedules  for  specific 
areas  or  the  methods  used  for  the  rent 
calculations,  contact  Michael  R.  Allard, 
Economic  and  Market  Analysis 
Division,  Office  of  Economic  Affairs, 
telephone  (202)  755-5577.  (These  are  not 
toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  8  of  the  United  States  Housing 
Act  of  1937  (the  Act)  (42  U.S.C.  14370 
authorizes  a  housing  assistance  program 
to  aid  lower  families  in  renting  decent, 
safe,  and  sanitary,  housing.  Assistance 
payments  are  limited  by  Fair  Market 
Rents  (FMRs)  (or  payment  standards 
based  on  FMRs  in  the  Housing  Voucher 
Program)  established  by  HUD  for 
different  areas. 

In  general,  the  FMR  for  an  area  is  the 
amount  that  would  be  needed  to  rent 
privately  owned,  decent,  safe,  and 
sanitary  rental  housing  of  a  modest 
(non-luxury]  nature  with  suitable 
amenities. 

II.  Development  of  FMRs 

Section  8(c)  of  the  Act  requires  the 
Secretary  of  HUD  to  publish  FMRs 
periodically,  but  not  less  frequently  than 
annually.  The  Department's  regulations 
provide  that  HUD  will  develop  FMRs  by 
publishing  proposed  FMRs  for  public 
comment,  analyzing  the  public  comment, 
and  publishing  final  FMRs.  (See  24  CFR 
888.115) 

Last  year,  HUD  announced  proposed 
FMRs  for  all  areas  on  December  8, 1986 
(51  FR  44198),  and  announced  final 
FMRs  on  Apnl  29. 1987  (52  15630)  and  on 
June  30, 1987  (52  FR  24381).  Today's 
annoucement  of  proposed  FMRs  comes 
less  than  a  year  after  the  annoucement 
of  proposed  FY-1987  FMRs.  HUD  is 
attempting  by  this  publication  to  make 
FMRs  effective  as  early  as  possible  in 
the  applicable  fiscal  year. 

As  noted  above,  HUD  armounced 
final  FY-1987  FMRs  in  two  publications. 
The  first  publication  announced  final 
FMRs  for  those  market  areas  for  which 
no  public  comment  was  received  or  for 
which  all  public  comments  received 
supported  the  proposed  FMRs.  The 
second  publication  issued  final  FMRs 
for  the  remaining  market  areas  and 
contained  an  analysis  and  response  to 
public  comments. 

HUD  is  concerned  that  last  year's 
procedure  may  have  discouraged  some 


interested  parties  from  submitting 
comments  in  opposition  to  proposed 
FMRs.  (E.g.  An  interested  party  may 
have  believed  that  a  proposed  FMR, 
while  increased  over  the  prior  year's 
FMR,  was  not  high  enough.  Under  the 
FY-1987  procedure,  such  a  commenter 
might  not  have  submitted  a  comment 
supporting  a  higher  FMR  because  the 
comment  would  have  delayed  the 
effective  date  of  the  proposed  smaller 
increase.) 

To  avoid  the  "chilling"  of  public 
comment.  HUD  intends  to  use  the 
following  procedure  for  the  publication 
of  final  FY-1988  FMRs:  Shortly  after  the 
close  of  the  60-day  public  comment 
period,  HUD  will,  following  an  initial 
review  of  the  public  comments,  publish 
FMRs  for  effect  in  all  areas.  The  FMRs 
published  for  effect  will  either  be  at  the 
proposed  or  the  existing  FMR  level. 

In  making  the  determination  whether 
to  publish  at  the  proposed  or  existing 
FMR  level,  HUD  consider  only  those 
comments  that  are  accompanied  by 
supporting  data  as  described  in  section 
VI.  of  this  notice,  below.  HUD  will 
publish  FMRs  at  the  proposed  level, 
unless  (1)  HUD  has  proposed  an 
increase  to  an  FMR  and  a  comment  is 
considered  that  supports  an  FMR  that  is 
less  than  the  proposed  FMR,  or  (2)  HUD 
has  proposed  a  decrease  to  an  FMR  and 
comment  is  considered  that  supports  an 
FMR  that  exceeds  the  proposed  FMR. 
Under  these  two  circumstances,  HUD 
will  publish  the  FMR  at  the  existing, 
rather  than  the  proposed,  level. 

Following  the  publication  of  this 
effective  FMR  schedule,  HUD  will 
review  all  public  comments,  including 
those  comments  that  did  not  include 
adequate  supporting  data.  Based  on  the 
information  contained  in  the  comments, 
as  supplemented  by  information 
collected  from  the  field  offices,  HUD 
will  publish  a  second  announcement 
making  necessary  revisions  to  the  FMR 
schedules  and  including  an  analysis  and 
response  to  the  comments. 

III.  Applicability  of  FMRs 

These  FMRs  are  used  for  a  variety  of 
p.rograms.  They  apply  to  the  Section  8 
Existing  Housing  Certificate  Program 
under  Part  882,  (Subparts  A  and  B), 
including  space  rentals  by  owners  of 
manufactured  homes  (Subpart  F),  the 
Moderate  Rehabilitation  Program  under 
Part  882  (Subparts  D  and  E),  the  Section 
8  Housing  Assistance  Program  for 
Projects  with  HUD-insured  or  HUD-held 
Mortgages  under  Part  886  (Subpart  A). 
as  well  as  for  existing  housing  under  the 
Section  8  Housing  Assistance  Program 
for  the  Disposition  without  Substantial 
Rehabilitation  of  HUD-owned  projects 
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under  Part  886  (Subpart  C).  In  addition. 
FMRs  are  used  to  establish  payment 
standards  for  the  Housing  Voucher 
Program. 

IV.  Fair  Market  Rent  Schedules 

This  document  proposes  revised  Fair 
Market  Rents,  which  reflect  estimated 
rent  levels  as  of  April  1. 1988.  Schedules 
at  the  end  of  this  document  list  the  FMR 
levels  for  Existing  Housing  (Schedule  B) 
and  Manufactured  Home  Spaces  in  the 
Section  8  Certificate  Program  (Shedule 
D).  FMRs  for  the  Moderate 
Rehabilitation  Program  are  120  percent 
of  the  Schedule  B  Existing  Housing  Fair 
Market  Rents  (see  24  CFR  882.4081a]  and 
B88.113{e)(l)).  The  FMR  for  a  Single 
Room  Occupancy  (SRO)  unit  in  the 
Existing  Housing  Certificate  program  is 
75  percent  of  the  zero-bedroom  FMR 
listed  in  Schedule  B.  The  FMR  limitation 
for  an  SRO  unit  in  the  Moderate 
Rehabilitation  program  is  75  percent  of 
the  Moderate  Rehabilitation  FMR  for  a 
zero-bedroom  unit.  For  an  SRO  in  the 
Housing  Voucher  Program,  the  PHA  may 
request  HUD  approval  of  an  applicable 
standard  for  SRO  units  within  the  range 
of  75  to  100  percent  of  the  zero-bedroom 
FMR  listed  in  Schedule  B  or  the  HUD 
approved  community-wide  exception 
rent. 

V.  Method  Used  to  Develop  FMRs 

The  elements  used  by  HUD  in 
developing  the  FMRs  are:  (1)  The  45lh 
percentile  rent  (that  is.  the  rent  below 
which  45  percent  of  the  standard  quality 
rental  housing  units  are  distributed);  (2) 
Rents  based  on  units  occupied  by  recent 
movers  (households  who  moved  within 
two  years  before  the  date  of  the  survey 
data  used  in  these  calculations);  and  (3) 
Exclusion  from  the  data  base  of  public 
housing  units  and  recently  completed 
housing  (units  built  within  two  years  of 
the  survey  dates).  (See  24  CFR  888.113.) 

In  establishing  the  proposed  FMRs. 
HUD  uses  the  most  accurate  data 
available.  Data  used  to  compute  the  FY- 
1988  FMRs  include  the  1980  Census 
data,  post-1980  American  Housing 
Survey  (AHS)  data  and  reliable  area 
specific  data  submitted  by  public 
commenters  in  the  development  of  the 
FY-1986  and  FY-1987  FMRs.  (In  1986, 
area  specific  data  were  accepted  in  224 
FMR  areas  of  the  386  FMR  areas  subject 
to  public  comment.  In  1987,  specific  data 
were  accepted  for  46  of  115  FMR  areas 
subject  to  public  comment.) 

This  year's  proposed  FMRs  were 
calculated  by  updating  last  year's  final 
FMRs  one  additional  year  to  April  1, 
1988  based  on  the  most  recent  CPI  data 
available  on  average  annual  changes  for 
rents  and  utilities.  The  FMRs  have  been 
calculated  for  each  Primary 


Metropolitan  Statistical  Area  (PMSA). 
Metropolitan  Statistical  Area  (MSA), 
and  nonmetropolitan  county. 

The  following  areas  are  being 
proposed  for  no  increase,  based  on  no 
change  in  the  CPI  data.  Brazoria,  TX 
PMSA;  Calveston-Texas  Citv,  TX 
PMSA;  and  the  Houston.  TX'PMSA.  The 
Owenboro.  Kentucky  MSA  is  also  being 
proposed  for  no  change  based  on  a 
followup  of  the  request  made  in  last 
year's  comment  from  the  local  PHA. 

In  developmg  proposed  FMRs  for  the 
State  of  Alaska,  the  Department  has 
determined  thai  the  recent  CPI  data  for 
the  Anchorage  area  more  accurately 
represents  Alaska  market  conditions 
than  do  CPI  data  from  the  West  Census 
Region.  Also,  the  Department  has 
requested  information  from  the  HUD 
Carribean  Field  Office  concerning  the 
possibihty  that  the  FMRs  had  previously 
been  overestimated  m  Puerto  Rico  and 
the  Virgin  Islands.  Based  on  the 
information  submitted,  we  continue  to 
believe  that  the  current  FMRs  are 
adequate.  Accordingly,  the  proposed 
rents  for  these  areas  reflect  no  change 
from  last  year. 

The  special  circumstances  of  these 
areas  are  consistent  with  the 
Department's  efforts  to  "use  the  most 
accurate  data  available"  and  to  describe 
the  additional  data  in  the  publication  of 
proposed  FMRs  (See  24  CFR  88.113(d).) 

This  year's  proposed  FMRs  for 
manufactured  homes  spaces  were 
calculated  by  updating  last  year's  FMRs 
to  April  1, 1988,  using  the  most  current 
average  annua!  change  in  the  CPI 
residential  rent  index  (with  hearing 
costs  included  in  the  rent  factored  out). 
The  FMRs  for  15  nonmetropolitan 
counties  were  held  at  last  year's  levels 
as  a  result  of  previous  definitional 
changes  of  metropolitan  areas. 

VI.  Request  for  Comments 

The  Department  seeks  public 
comment  on  FMR  levels  for  specific 
areas.  Comments  of  FMR  levels  should 
include  sufficient  information  (including 
a  full  description  on  local  data  and 
methodology  used)  to  justify  any 
proposed  changes.  Changes  may  be 
proposed  in  all  or  any  of  the  unit  sizes 
on  the  schedule.  Recommendations  and 
supporting  data  must  reflect  the  rent 
levels  that  exist  within  the  entire  market 
area  (Metropolitan  Statisticial  Area, 
Primary  Metropolitan  Statistical  Area, 
or  nonmetropolitan  county). 

Local  housing  market  studies,  rental 
market  surveys  or  other  comprehensive 
rental  market  data  may  be  submitted  to 
show  the  45th  percentile  rent  levels  for 
standard  quality  rental  housing  units.  To 
be  representative,  the  local  data  must 
exclude  units  built  withm  the  last  two 


years  of  the  PHAs'  survey,  should  not  be 
drawn  solely  from  vacant  units,  and 
should  approximate  the  same  proportion 
of  units  by  structure  type  (for  example, 
highrise  or  single  family  detached)  and 
date  of  construction  as  exists  in  the  total 
local  inventory.  A  weighted  sample  may 
be  used  to  obtain  appropriate  coverage. 
Since  the  Department's  data  base 
includes  only  recent  movers,  where 
possible,  commenters  may  wish  to 
submit  surveys  based  only  on  recent 
movers. 

Local  rental  market  surveys  may  be 
conducted  to  cover  all  bedroom  sizes,  or 
only  selected  bedroom  sizes.  Surveys 
that  cover  only  two-bedroom  units  are 
acceptable  if  rent  proposals  for  other 
size  units  are  consistent  with 
established  HUD  differentials  by 
bedroom  size,  or  if  other  pertinent  data 
are  supplied  to  support  the  proposals  for 
other  size  units.  When  three-  and  four- 
bedroom  units  are  surveyed,  the 
following  procedure  must  be  used  to 
determine  appropriate  FMR  proposals; 
(1)  Determine  the  45lh  percentile  rents 
for  the  three-  and  four-bedroom  units 
surveyed,  (2)  multiply  the  45th  percential 
three-bedroom  rent  by  1.087  to 
determine  the  three-bedroom  FMR.  and 
(3)  multiply  the  four-bedroom  rent  by 
1.007  to  determine  the  four-bedroom 
F'MR.  The  use  of  these  factors  will 
produce  the  same  upward  adjustments 
in  the  rent  differentials  by  bedroom  size 
as  those  applied  to  the  cent  differentials 
for  three-  and  four-bedroom  units  in  the 
HUD  methodology. 

For  areas  where  gross  rents  have 
increased  significantly  as  a  result  of 
taxes  or  the  costs  of  fuel  and  utilities 
applicable  to  a  major  portion  of  the  FMR 
area,  data  relating  to  these  increased 
costs  may  be  submitted  to  justify 
revision  of  the  FMRs.  Data  must  be 
adequately  described  to  facilitate 
evaluation  and  comparison  with  tax. 
fuel  and  utility  costs  data  used  in  the 
Department's  FMR  calculations,  and 
must  be  representative  of  the  rental 
inventory'. 

Vn.  other  Matters 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  required 
by  the  National  Environmental  Policy 
Act  (42  U.S.C.  4321-4374)  is 
unnecessary,  since  the  Section  8 
Existing  Housing  Program  is 
categorically  excluded  from  the 
Department's  National  Environment 
Policy  Act  procedures  under  24  CFR 
50.20(d). 

Under  5  U.S.C.  605(b)  (the  Regulatory 
Flexibility  Act),  the  Undersigned  hereby 
certifies  that  this  Notice  does  not  have  a 
significant  economic  impact  on  a 
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substantial  number  of  small  entities 
because  FMRs  reflect  the  rents  for 
similar  quality  units  in  the  area. 
Therefore,  FMRs  do  not  change  the  rent 
from  that  which  would  be  charged  if  the 
project  were  not  in  the  Section  8 
program. 

This  document  does  not  constitute  a 
"major  pjle"  as  that  term  is  defined  in 
section  1(b)  of  Executive  Order  12291  on 
Federal  Regulation  issued  on  February 
17,  1981.  Analysis  of  the  document 
indicates  that  it  does  not  (1)  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  is  14,156. 
Lower-Income  Housing  Assistance 
Program  (Section  8). 

Accordingly,  the  Fair  Market  Rent 
Schedules  are  proposed  to  be  amended 
as  follows: 


Date:  August  19, 1987. 
Thomas  T.  Demery, 

Assistant  Secretary  for  Housing,  Federal 
Housing  Commissioner. 

Section  8  Fair  Market  Rent  Schedules 
for  Use  in  the  Existing  Housing 
Certificate  Program.  Loan  Management 
and  Property  Disposition  Programs. 
Moderate  Rehabilitation  Program  and 
Housing  Voucher  Program  Schedules  B 
&  D — General  Explanatory  Notes 

1.  Geographic  Coverage 

a.  FMRs  for  Existing  Hous.ng 
(Schedule  Bj  are  established  for  all 
Metropolitan  Statistical  Areas  (MS.As], 
Primary  Metropolitan  Statistical  Areas 
(PMSAs).  nonmetropoiitan  counties,  and 
county  equivalents  m  the  United  States, 
District  of  Columbia.  Puerto  Rico,  the 
Virgin  Islands,  and  Guam,  FMRs  also 
are  established  for  nonmetropoiitan 
parts  of  counties  in  the  New  England 
States. 

b.  FMRs  for  Manufactured  Home 
spaces  in  the  Section  8  Certificate 
Program  (Schedule  D)  are  established 
for  all  MSAs.  PMSAs,  selected 
nonmetropoiitan  counties,  and  the 
residual  nonmetropoiitan  portion  of 
edch  State. 


c.  The  current  338  MSAs  and  PMSAs 
are  those  established  by  the  Office  of 
Management  and  Budget  effective 
Octoberia.  1986. 

2.  Arrangement  of  FMR  Areas  and 
Identification  of  Constitutent  Paris 

a.  The  FMR  areas  in  Schedules  B  and 
D  are  listed  alphabetically  by  MS.A- 
PMSA  and  nonmetropoiitan  county 
within  each  State. 

b.  The  constituent  counties  (and  New 
England  towns  and  cities)  included  in 
each  MSA  and  PMSA  are  listed 
immediately  following  the  MSA-PMSA 
names  in  each  State  listed  in  Schedule 
B,  All  of  the  constituent  parts  of  an  MSA 
that  are  in  more  than  one  State  can  be 
identified  by  consulting  the  listings  for 
each  applicable  State. 

c.  Two  nonmetropoiitan  counties  are 
listed  alphabetically  on  each  line  of  the 
nonmetropoiitan  county  listings. 

d.  The  New  England  towns  and  cities 
included  in  a  nonmetropoiitan  part  of  a 
county  are  listed  immediately  following 
the  county  name. 

e.  The  F\!Rs  are  listed  by  dollar 
amount  on  the  first  line  beginning  with 
the  FMR  area  name. 

BILLING  CODE   4210-27-M 


SCHEDULE  B  -  FAIR  MARKET  REMS  FOR  EXISTING  HOUSING  (INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAM)  082487 


STATE;     ALABAMA 


ANNISTON,  AL   MSA 

COUNTV( lES) 
BIRMINGHAM,  AL   MSA 

COUNTV( lES) 
COLUMBUS.  GA-AL   WSA 

COUNTY( lESt 
DOTHAN,  AL   MSA 

COUNTV( lES) 
FLORENCE,   AL    MSA 

COUNTY( lES) 
GADSDEN,  AL   MSA 

COUNTV( lES) 
HUNTSVILLE.   AL   MSA 

COUNTy(IES> 
MOBILE,  AL   MSA 

COUNTV< lES) 
MONTGOMERY.  AL   MSA 

COUNTY ( I ES I 
TUSCALOOSA,  AL   MSA 

COUNTy( lES) 


CALHOUN 

BLOUNT.  iJEFFtSSOH.   ST  CLAIR,  SHELBY,  WALKER 

RUSSELL 

DALE.  HOUSTON 

COLBERT.  LAUDERDALE 

ETOWAH 

I 
MADISON  I 

BALDWIN,  MOBILE 

AUTAUGA,   ELMORE.  MONTGOMERY 

TUSCALOOSA 


NONM 

BARB 
BULL 
CHAM 
CHIL 
CLAR 
CLEB 
CONE 
COUI 
CULL 
DE  K 
FAYE 
GENE 
HALE 
JACK 
LAWR 
LIME 
MACO 
MAR  I 
MONR 
PERR 
PI  KE 
SUMT 
TALL 
WILC 
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NGTON 
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TTE 

VA 
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STONE 

N 

ON 

OE 
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AN  COUNTI 

BEDROOMS 

194 

198 

192 

IBS 

2  10 

192 

2  10 

134 

234 

22  1 

188 

194 

IBS 

221 

234 

199 

210 

188 

2  10 

2  10 

2  10 

210 

192 

2  10 


ES 

1  BEDROOM 

239 

240 

233 

229 

256 

233 

256 

235 

284 

268 

229 

239 

229 

268 

284 

242 

255 

228 

256 

256 

255 

256 

233 

256 


STATE:     ALASKA 


ANCHORAGE,  AK   MSA 

COUNTY( lES) 


ANCHORAGi 


NONMETROPOLI TAN  COUNTIES 

O  BEDROOMS  1  BEDROOM 
632 
532 


ALEUTIAN  I 
BRISTOL  BAY 


FAIRBKS-N.ST  433 

JUNEAU  632 

KETCH-GATEWY  632 

KODIAK  ISLND  532 

NOME  532 

P.WLS-O.KTCH  532 

SKOWY-YKT-AN  532 

VALDEZ-CORDO  438 

WRNGLL-PTRBR  632 


646 
646 
532 
646 
646 
646 
646 
646 
646 
532 
646 


2  BEDROOMS 
277 
282 
274 
270 
302 
274 
302 
277 
335 
319 
270 
277 
270 
31S 
33S 
285 
301 
268 
302 
302 
301 
302 
274 
302 


3  BEDROOMS 
346 
3S3 
343 
337 
378 
343 
378 
348 
418 
Mi 
337 
348 
337 
383 
419 
388 
378 
335 
378 
378 
376 
378 
343 
378 


4  BEDROOMS 
388 
399 
384 
377 
423 
3S4 
423 
388 
489 
44t 
377 
388 
377 
442 
469 
399 
421 
375 
423 
423 
421 
423 
384 
423 


2  BEDROOMS  3  BEDROOMS  4  BEDROOMS 


760 
760 
626 
760 
760 
760 
760 
760 
760 
826 
760 


950 
950 
783 
950 
950 
950 
950 
950 
950 
783 
950 


1  064 
1064 

877 
1064 
1064 
1064 
1064 
1064 
1064 

877 
1064 


O  BEDROOMS  1  BEDROOM 

279  277 

268  325 
237  285 
367  323 
242  295 
2t«  258 

269  326 

tra  337 

146  300 

258  314 


BIBB 

BUTLER 

CHEROKEE 

CHOCTAN 

CLAY 

COFFEE 

COOSA 

CRENSHAW 

DALLAS 

ESCAMBIA 

FRANKLIN 

GREENE 

HENRY 

LAMAR 

LEE 

LOWNDES 

MARENGO 

MARSHALL 

MORGAN 

P ICHENS 

RANDOLPH 

TALLADEGA 

WASHINGTON 

WI NSTON 


2  BEDROOMS 
326 
383 
337 
381 
348 
302 
384 
3M 
382 
370 


3  BEDROOMS  4  BEDROOMS 


409 
478 
422 
475 
431 
378 
480 
4M 
441 
482 


4S8 
535 
474 
533 
483 
423 
537 
SS7 
494 
618 


I 

EL 

I 


8EDK00MS 

188 

182 

192 

210 

192 

194 

192 

198 

210 

178 

18S 

188 

194 

188 

240 

19S 

210 

206 

234 

188 

1  92 
192 

2  to 
188 


BEDHOOM 

229 


2  BECROCWS  3  eEDRQOVS  4  BEDROOMS 


:2 

3 

j3 

J8 

22 


3 
26 


337 
328 
343 
378 
343 
346 
343 
353 
378 
31* 
33S 
337 
348 
337 
419 
3S3 

37a 

3«S 

41« 
337 
343 
343 
378 
335 


377 
3«« 
394 

423 
364 

388 
364 
396 
423 
366 
376 
377 
366 
377 
481 
399 
433 
406 
466 
377 
384 
364 
423 
37S 


BFCROCVS  1  BEDROOM 
448  545 


2  BEDsrovs  3  Ff::  =  ::Ms  a  ee:rooms 

641  801  B97 


BETHEL 

DILLINGHAM 

HAINES 

KENA I -PENI N 

HOBUK 

MATANUSKA-SU  -138 

NORTH  SLOPE    ?32 

SITKA  632 

SE  FAIRBANKS  438 

WADE  HAMPTON  S32 

YKN-KOYKK      532 


0  BEDROOMS  1  BEDROOM   2  BEDROOMS  3  BEDROOMS  4  BFC ROOMS 


532 

532 
532 

438 
532 


646 
648 
646 
532 
646 
532 
848 
646 
632- 
646 
646 


760 
760 
760 
626 
760 
626 
780 
780 
626 
760 
760 


950 
950 
•90 
763 
S50 
783 
«90 
950 
783 
950 
960 


-.06  4 
1  064 
1064 

877 
1064 

877 
1064 
1064 

877 
1064 
<064 


NOTE:  THE  FMRS  FOR  UNIT  SIZES  LARGER  THAN  FOUR  -  BEDROOMS  ARE  CALCULATED  BY  ADDI^r.  '5  PERCENT  TO  THE  ■■  Oc  R  -  BEDROOM  FMR  FOR  EACH 
ADDITIONAL  BEDROOM.  TO  ILLUSTRATE.  THE  FMR  FOR  A  FIVE-BEDROOM  UNIT  IS  1.15  TIMES  Th£  fouR-BECROOM  FMR.  AND  THE  CALCULATION  OF 
THE  FMR  FOR  A  SIX-BEDROOM  UNIT  IS  1.30  TIMES  THE  FOUR-BEDROOM  FMR,  ETC. 


SCHEDULE  B 
STATE;  ARIZONA 


PHOENIX.  AZ   MSA 

COUNTY ( lES) 

TUCSON.  AZ   MSA 

COUNTY( I ES) 


FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING  (INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAM)  082-«87 

O  BEDROOMS  1  BEDROOM   2  BEDROOMS  3  BEDROOMS  4  BEDROOMS 

379  457  S39  677  754 

359  438  StS  644  721 


MARICOPA 
PIMA 


NONMETROPOLITAN  COUNTIES 

0  BEDROOMS  t  BEDROOM 
263 
333 
268 
338 
263 
268 
338 


CO 


APACHE 

COCONINO 

GRAHAM 

LAPAZ 

NAUA JO 

SANTA  CRUZ 

YUMA 


319 
405 
326 
412 
319 
326 
412 


BEDROOMS 

376 

476 

3B2 

464 

376 

362 

484 


BEDROOMS 

470 

596 

479 

605 

470 

479 

605 


BEDROOMS 

526 

667 

537 

678 

526 

537 

678 


STATE:     ARKANSAS 


FAYETTEVILLE-SPRINGDALE .  AR   MSA 

COUNTY(IES>:  WASHINGTON 
FORT  SMITH.   AH-OK   MPA 

COUNTY(IESI;  CRAVKFORD.   SEBASTIAN 
LITTLE  ROCK-NORTH  LITTLE  ROCK,   AR   MSA 

COUNTY(IES);  FAULKNER.  LONOKE.  PULASKI, 
MEMPHIS.  TN-AR-MS   MSA 

COUNTY! lES);  CRITTENDEN 
PINE  BLUFF ,   AR   MSA 

COUNTY(lESl:   JEFFERSON 
TEXARKANA.   TX-TEXARKANA .  AR   MSA 

COUNTY( lES) :  MILLER 


SALINE 


NONMETROPOLIT 

O 
ARKANSAS 
BAXTER 
BOONE 
CALHOUN 
CHICOT 
CLAY 

CLEVELAND 
CONWAY 
CROSS 
DESHA 
FRANKLIN 
GARLAND 
GREENE 
HOTSPRING 

INDEPENDENCE 

JACKSON 

LAFAYETTE 

LEE 

LI TTLE  RIVER 
MADISON 

MISSISSIPPI 

MONTGOMERY 

NtWTON 

PERRY 

PIKE 

POLK 

PRA I R I E 

ST  FRANCIS 

SEARCY 

SHARP 

UNION 

WHITE 

YELL 


AN  COUNTI 

BEDROOMS 

204 

231 

231 

195 

194 

217 

201 

200 

205 

194 

181 

214 

217 

214 

227 

227 

199 

205 

199 

231 

235 

214 

231 

200 

214 

216 

175 

205 

231 

227 

195 

227 

200 


ES 


BEDROOM 

247 

281 

281 

240 

235 

264 

244 

243 

251 

235 

219 

260 

264 

260 

276 

276 

240 

251 

240 

281 

287 

260 

231 

243 

260 

262 

213 

25  1 

281 

276 

240 

276 

243 


BEDROOMS 

292 

332 

332 

280 

277 

310 

288 

287 

296 

277 

2':8 

305 

31  0 

305 

325 

325 

284 

296 

264 

332 

337 

305 

332 

287 

305 

308 

25  1 

296 

332 

325 

280 

325 

287 


BEDROOMS 

364 

4  I  4 

4  1  4 

35  1 

347 
388 
359 
358 
365 
347 
322 
382 
388 
382 
406 
406 
356 
365 
3'^6 
a  •  4 
4  2  ' 

4   4 

3b8 
382 
385 
3'3 
365 
4  1  4 
406 
35  1 
406 
353 


BEDROOMS 

408 

465 

465 

392 

389 

435 

402 

400 

408 

389 

36  I 

429 

435 

429 

455 

465 

398 

408 

398 

465 

472 

429 

465 

400 

429 

432 

350 

408 

465 

455 

392 

455 

400 


0  BEDROOMS  1  BEDROOM   2  BEDROOMS  3  BEDROOMS  4  BEDROOMS 


COCHISE 

GILA 

GREENLEE 

MOHAUE 

PINAL 

YAVAPAI 


ASHLEY 

BENTON 

BRADLEY 

CARROLL 

CLARK 

CLEBURNE 

COLUMBIA 

CRAIGHEAD 

DALLAS 

DREW 

FULTON 

GRANT 

HEMPSTEAD 

HOWARD 

IZARD 

JOHNSON 

LAWRENCE 

LINCOLN 

LOGAN 

MARION 

MONROE 

NEVADA 

OUACHl TA 

PHILLIPS 

POINSETT 

POPE 

RANDOLPH 

SCOTT 

SEVIER 

STONE 

VAN  BUREN 

WOODRUFF 


268 
270 
268 
338 
270 
333 


O  BEDROOM-; 
251 
243 
290 
258 
240 
240 


BEDROOMS 

1  94 
240 
194 
231 
214 
227 
195 
255 
195 
194 
227 
20  1 
199 
199 
227 
200 

2  1  7 

1  94 

181 
231 
175 

199 
195 
205 
217 
200 

2  17 
18  1 
199 
227 
227 
227 


326 
329 
326 
4  1  2 
329 
405 


f  c  ^  ~ 

304 
296 

317 
293 
292 


BEDROOM 

235 

291 

235 

281 

260 

276 

240 

308 

240 

235 

2^6 

2  4  4 

240 

240 
276 
243 
264 
235 
219 
281 
213 
240 
237 
251 
264 
243 
264 
219 
240 
276 
276 
276 


382 
388 
382 
484 
38S 
476 


479  53' 

484  541 

479  537 

605  678 

484  841 

896  667 


2  BEDROOMS  3  P  E  ?  D '■ 

358  447 

348  436 

i  •  i  5  '  7 

374  464 

345  432 

344  430 


rvs  4  BcDROOMS 
SOI 
488 
879 
922 
483 
481 


BEDROOMS 
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339 

277 

332 

305 

325 

280 

363 

280 

277 

325 

288 

284 

284 

325 

287 

31  0 

277 

258 

332 

25  1 

284 

278 

296 

3  1  0 

287 

310 

258 

284 

325 

325 

325 


BEDROOMS 

347 

4  17 

347 

414 

382 

406 

381 

453 

35  1 

347 

406 

359 

366 

366 

406 

358 

388 

347 

322 

4  14 

313 

3S6 

349 

365 

388 

358 

383 

322 

356 

406 

406 

406 


BEDROOMS 

389 

465 

389 

465 

429 

455 

392 

S09 

392 

389 

455 

402 

393 

398 

455 

400 
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389 

361 

465 

350 

398 

392 

408 
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400 
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36  I 

398 

455 

455 
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i.^Tc  TLjc  ruoc  COD  iiMlT  <!  T  7  c  <;  I  AHTFR  THAN  F  OUR  -  B  E  DROOMS  ARE  CALCULATED  BY  ADDING  15  PERCENT  TO  THE  FOUR-BEDROOM  FMR  FOR  EACH 
AdS?t!onIl%EDR0OM°  VS  iLLiiTRATE^^E  FMR  F^R  A^F  ?5?°BEDr5oM  UnT  VS  S  1  .  1 5  TIMES  THE  FOUR-BEDROOM  FMR.  AND  THE  CALCULATION  OF 
THE  FMR  FOR  A  SIX-BEDROOM  UNIT  IS  lL30  TIMES  THE  FOUR-BEDROOM  FMR,  ETC. 


SCHEDULE  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING  < INCLUDING  HOUSING  F 
STATE:  CALIFORNIA 


INANCE  AND  DEVELOPMENT  A 
O  BEDROOMS  t  BEDROOM 


ANAHEIM-SANTA  ANA.  CA  PMSA 

C0UNTY< IES) :  ORANGE 
BAKERSFIELD,  CA   MSA 

COUNTY ( IES ) :   KEPN 
CHICO,  CA   MSA 

COUNTY( IES) :  BUTTE 
FRESNO,  CA   MSA 

COUNTY( IES) t   FRESNO 
LOS  ANGELES-LONG  BEACH.  CA  PMSA 

COUNTY(IES):  LOS  ANGELES 
MERCED,  CA   MSA 

COUNTY(IES):  MERCED 
MODESTO,  CA   MSA 

COUNTV(IES):  STANISLAUS 
OAKLAND,  CA  PMSA 

COUNTY! IES):  ALAMEDA.  CONTRA  COSTA 
OXNARD-VENTURA .  CA  PMSA 

COUNTY(IES):  VENTURA 
REDDING.  CA   MSA 

COUNTY(IES):  SHASTA 
RIVERSIDE -SAN  BERNARDINO.  CA  PMSA 

COUNTY(IES):  RIVERSIDE.  SAN  BERNADIN 
SACRAMENTO.  CA   MSA 

COUNTY<IES):   EL  DORADO,   PLACER.  SACRAMENTO.   YOLO 
SALINAS-SEASIDE-MONTEREY.  CA   MSA 

COUNTY(IES);  MONTEREY 
SAN  DIEGO,  CA   MSA 

COUNTY<IES):  SAN  DIEGO  I 

SAN  FRANCISCO,  CA  PMSA 

COUNTY(IES);  MARIN,   SAN  FRANCISC.   SiN  MATEO 
SAN  JOSE ,  CA  PMSA 

COUNTY(IES):   SANTA  CLARA 
SANTA  BARBARA-SANTA  MAR  I  A  - LOWPOC  .   C & 

COUNTY(IES):   SANTA  SARBAR 
SANTA  CRUZ.  CA  PMSA 

COUNTY(!ES):   SANTA  CRUZ 
SANTA  ROSA-PETALUMA ,  CA  PMSA 

COUNTY(IES):  SONOMA 
STOCKTON,  CA   MSA 

COUNTY) IES):   SAN  JOAQUIN 
VALLEJO-FAIRFIELD-NAPA,  CA  PMSA 

C0UNTY(IES1:  NAPA,  SOLA'IO 
VI5ALIA-TULARE-P0RTERVILLE ,  CA   riSA 

COUNTY! IES) :   TULARE 
VUBA  CITY,  CA   MSA 

COUNTY! IES):  SUTTER,  YUBA 

NONMETROPOLI TAN.  COUNTIES 


MSA 


0 

BEDROOMS 

1  BEDROOM 

2  BEDRC 

JOMS  3  SEDB00V5 

4  BEDROOMS 
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445 
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~  :•  4 
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CALAUERAS 

367 

445 
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655 

'  3  4 

C  ^  L  L  S  .4 

DEL  NORTE 

334 

4  ';  - 

4^9 

598 

670 

C.  ■„  t  S  N 

HUMBOLDT 

345 

4  ■  9 

493 

616 

69  t 

; WPt B : A^ 

INYO 

367 

445 

524 

655 

734 

H  I  NGS 

LAKE 

334 

4  C  ^ 

479 

598 

670 

LASSEN 

MADERA 

303 

36S 

432 

543 

606 

MAR  I POSA 

MENDOCINO 

334 

4C-' 

517 

664 

670 

MODOC 

MONO 

367 

441 

524 

655 

734 

NEVADA 

PLUMAS 

307 

3"  2 

438 

547 

614 

SAN  BEM 

SAN  LUIS  OBI 

415 

504 

594 

-42 

831 

SIERRA 

SISKIYOU 

307 

372 

438 

547 

«Ii 

' EHAMA 

TRINITY 

334 

407 

479 

598 

C»6 

TUOLUMNE 

S30 
367 
322 
334 
471 
315 
352 
520 
453 
334 
385 
354 
401 
435 
569 


5 :  3 

44S 

31  1 

4  '  - 

3  ■  2 
276 


BEDROOMS 

367 

277 

277 

348 

303 

307 

367 

307 


4  1  1 

307 
367 


643 

44B 
391 
407 
B64 
383 
427 
63 1 
550 
407 
454 
421 
487 
S34 
690 
632 
550 

6  -a 

544 
37B 

4-'5 
380 
336 


1  B  E  r  H ' 

445 

337 
337 
422 

366 

372 
445 

372 

500 
366 
500 
■3-2 
445 


JENCIES  PROC^. 
2  BEDROOMS  3 
787, 
B24 
460 
479 
656 
4BI 
B04 
744 
647 
479 
B29 
B04 
872 
626 
817 
738 
648 
729 
641 
442 
SS9 
447 
398 


BEDROOMS  4 

948 

•88 
B7B 
898 
840 
S80 
630 
930 
809 
898 
684 
732 
717 
783 
1018 
963 
811 
910 
80 1 
868 
807 
•47 
820 


BEDROOMS 
1060 

734 

644 

•  70 

949 

887 

70B 
1041 

907 

•70 

771 

77^ 

803 

876 
1  139 
1057 

908 
1020 

•97 

•S9 

870 

t09 

BBS 


2  EEIKrCMS  3  BtORCCMS  4  EETKOOMS 


J  3 

397 
497 
432 
438 
524 
438 
587 
463 
567 
433 
524 


655 
498 
498 
•  21 
B41 
S4» 

•B8 
94i 

738 
S9B 
738 
847 
8B» 


558 
558 
698 
6«6 
614 
734 

•  14 
822 
667 
882 

•  14 
784 


9 
« 


NOTE-  THE  FMRS  FOR  UNIT  SIZES  LARGER  TM4N  FOUR  -  BEDROOMS  ARE  CALCULATED  BY  ADDING  15  PERCENT  TO  the  FOUR-BEDROOM  FMR  FOR  EA." 
ADDITIONAL  BEDROOM.  TO  ILLUSTRATE,  THE  EMR  FOR  A  FIVE-BEDROOM  UNIT  IS  1.15  TIMES  THE  FOuR-BEDROOM  FMR.  AND  THE  CALCciLATlON  Of 
TmE   tMR  '  :<>     A  SI'-BECROOM  UNIT   is   l   30  TIMES  THE  FOUR-BEDRCCM  FMR,   ETC. 


SCHEDULE    B 


FAIR     MARKET     RENTS     FOR     EMSTING     MOUSING     (INCLUDING     HOoS:^: 


[\s>iCE      i'v 


CE  . E  LCFVES^ 


STATE:     COLORADO 


0  BEDBCCMS  I  BEDCOCM 


BOULDER-LONGMONT ,  CO  PWSA 

COUNTY! lES):  BOULDER 
COLORADO  SPRINGS.  CO   MSA 

COUNTY( lES) :  EL  PASO 
DENVER.  CO  PMSA 

COUNTY(IES):  ADAMS.  ARAPAHOE 
FORT  COLLINS-LOVELAND.  CO   MSA 

COUNTY ( lES) ;  LARIMER 
GREELEy.  CO   MSA 

COUNTy< lES) :  WELD 
PUEBLO.  CO   MSA 

COUNTY ( lES) ;  PUEBLO 


NONMETROPOLI 
0 
ALAMOSA 
BACA 
CHAFFEE 
CLEAR  CREEK 
COSTILLA 
CUSTER 
DELORES 
ELBERT 
GARFIELD 
GRAND 
HINSDALE 
JACKSON 
KIT  CARSON 
LA  PLATA 
L INCOLN 
MESA 
MOFFAT 
MONTROSE 
OTERO 
PARK 
PITKIN 
RIO  BLANCO 
ROUTT 
SAN  JUAN 
SEDGWICK 
TELLER 
YUMA 


TAN  COUNTI 
BEDROOMS 
29-7 

259 
329 
329 
297 
329 
297 
254 
373 
392 
392 
392 
254 
330 
259 
373 
373 
392 
259 
329 
392 
373 
392 
297 
254 
329 
254 


ES 

I  BEDROOM 
359 
3  1  2 
399 
399 
359 
399 
359 
309 
452 
474 
474 
474 
309 
396 
312 
452 
452 
474 
3  1  2 
399 
474 
452 
474 
359 
309 
399 
309 


DENVER.  DOUGLAS,  JEFFERSON 


BEDROOMS 

^23 

36  2 

46? 

159 

■•23 

469 

-123 

3S2 

533 

559 

553 

558 

3S2 

46'' 

362 

533 

533 

598 

362 

453 

558 

533 

558 

423 

352 

459 

362 


BEDROOMS 

•  BET 

530 

t  a  J 

453 

■^  '  9 

587 

657 

587 

657 

530 

594 

587 

657 

530 

594 

453 

509 

es" 

■'46 

693 

783 

698 

783 

698 

783 

453 

509 

683 

654 

453 

503 

667 

746 

667 

746 

698 

783 

453 

509 

se-' 

657 

698 

783 

66'' 

746 

698 

783 

530 

594 

453 

609 

58' 

es-- 

463 

509 

3'e 

460 

542 

677 

299 

362 

427 

534 

360 

4  26 

502 

624 

344 

4  -S 

49  1 

618 

2  98 

3  6  ' 

4  25 

532 

297 

359 

423 

530 

0 

BEDROOMS 

1  BEDROOM 

:  ec:.  ac;ws 

3  esD 

iRCHULETA 

297 

359 

4  .  ? 

530 

BENT 

259 

31  2 

;f-  Z 

453 

CHEYENNE 

254 

309 

3fc  2 

453 

CONEJOS 

297 

359 

423 

530 

CROWLEY 

259 

3  '  2 

362 

453 

DELTA 

392 

4  '  4 

558 

698 

EAGLE 

392 

4  ~  4 

558 

698 

FREMONT 

329 

3  9  9 

469 

587 

GILPIN 

3  2  9 

399 

469 

5B7 

GUNNI SON 

392 

4  "*  4 

558 

698 

HutHfANO 

2  3' 

359 

413 

530 

K  IOWA 

259 

3  1  2 

362 

453 

LAKE 

329 

399 

469 

587 

LAS  A  N  I  W  -'.  S 

2  9"* 

359 

423 

530 

LOGAN 

254 

309 

362 

453 

MINERAL 

29' 

369 

423 

530 

MONTEZUMA 

297 

359 

423 

530 

MORGAN 

254 

309 

362 

453 

OURAY 

392 

4  "•  4 

Bsa 

698 

PHILLIPS 

254 

3  :3 

362 

453 

PROWERS 

259 

3  '  2 

3S2 

453 

RIO  GR.•.^C£ 

29' 

359 

423 

530 

SAGUACHE 

29' 

359 

423 

530 

SAN  MlGuEL 

39  2 

4  -  4 

558 

698 

summ: t 

392 

4  '  4 

558 

698 

WASHINGTON 

254 

3C9 

362 

453 

.  ::ES  rROGRAV!   0S2  4S' 
BEDROOMS  3  BlD!i2-2VS     4  BFIROOMS 

:53 

898 
700 
«8» 
896 
894 

'S  4  EE: ROOMS 

5  S4 

6  :  9 
S09 
594 
609 
783 
783 
657 
687 
783 
594 
509 
657 
594 
509 
594 
594 
509 
783 
509 
509 
594 
594 
783 
783 
509 


a. 
s 


73 

s 


< 
z 

o 


(3 


IB 
O 

a. 


C5 
«D 


NOTE:   THE  FMRS  FOR 
ADDITIONAL  BEDROOM. 
THE  FMR  FOR  A  SIX-BEDROOM  UNIT   IS  1.30  TIMES  THE  FOUR-BEDROOM  FMR.  ETC. 


UNIT  SIZES  LARGER  THAN  F OUR  -  BE DROOMS  ARE  CALCULATED  BY  ADDING  15  PERCENT  TO  THE  FOUR  efCCCCM  rwR  r OR  EACH 
TO  ILLUSTRATE.  THE  FMR  FOR  A  FIVE-BEDROOM  UNIT  IS  1.15  TIMES  THE  FOUR-BEDROOM  FMR.  ASD  ^-E  CALCULATION  OF 


SCHEOULE  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING  (INCLUDING  HOUSING  MSf.\CE  AMD  OEVEICMENT  AGENCIES  PROGRAM   08243" 
STATE:  CONNECTICUT  0  BEDROOWS  i  BEDROOM   2  BEDROOMS  3  BEDROOMS 


a03           489  577 

MC-JRCE  .   SwEl'ON,   S'RatqRD,  TRUMBULL 
MiLfCRD.   0«fORD.   SEvWOuR 

32"           409  481 


720 


BRIDGEPORT-MILFORD,  CT  PMSA 

COUNTY:  FAIRFIELD  TOWNS  OF  ERI^C.EPCR'',  EASTCN   CAiCME 
COUNTY;  NEW  HAVEN  TOWNS  OF  ANSONIA,  BEACON  fa^lS   CEKB 
fRISTOL,  CT  PMSA 

COUNTY:  HARTFORD  TOWNS  OF  BRISTOL.   BURLINGTON 
COUNTY:  LITCHFIELD  TOWNS  OF  PLYMO'jTm 
OANBURY,  CT  PMSA 

COUNTY:  FAIRFIELD  TOWNS  OF  BETHEL,  BRCOKFIELD,  DANBURV 
COUNTY:  LITCHFIELD  TOWNS  OF  BRIDGEWATER,  NEW  MILFORD 

CT  PMSA  <05  494  577  ':" 

COUNTY-  HARTFORD  TOWNS  OF  AVON.  BLOOMFIElD,  CANTON.  EAST  GRANBv.  EAST  hartfor,  EAST  WINDSOR,  ENFIELD,  FARMINGTON 

GLASTONBURY.  GRANBV,   HARTFORD,  MANCHESTER,   MARLBOROUGH.   NEWINGTON.   ROCKY  HILL.   SIMSBURV,   SOUTH  WINDSO 
SUFFIELO.  WEST  HARTfCR,   WE T ME R SF I t L D .  WINDSOR,   WINDSOR  LOCK 


BEDROOMS 
808 


NEW  FAIRFIEL , 


436 

NEWTOWN , 


53  1 
RECD : NG . 


R 1 DGEF  1  ELD , 


She  OMAN 


MARTFORD. 


675 


8  -5 


8  10 


NEW  HARTFORD 

COJENTRv    ELLINGTON,   HEBRON    SOMESS 

i  i  V  P  •  0  %   H .%  C  D  A  M 


M!  OCL  E  TOWN 
438 


COUNTY:   LITCHFIELD  TOWNS  OF  BARKHAMSTED 

COUNTY:  MIDDLESEX  TOWNS  OF  EAST  HADDAM 

COUNTY:  NEW  LONDON  TOWNS  OF  COLCHESTER 

COUNTY:   TOLLAND  TOWNS  OF  ANDOVER,   BOLTON.   COLLVBIA 
WILL INGTON 
WIDOLETOWN.  CT  PMSA  34' 

COUNTY:   MIODLESE.X  TOWNS  OF  CROMWELL.   DuBhaM   EAS^  maVP'ON   h.%CDAM   MiDO^EtlE.: 
NEW  BRITAIN.  CT  PMSA  36 i 

COUNTY:   HARTFORD  TOWNS  OF  BERLIN   NEW  BRITAIN    P,A!NVILLE.   SOUTmINGTON 

IEW  HAVEN-MERIDEN.  CT  MSA  436  53t 

COUNTY:  MIDDLESEX  TOWNS  OF  CLINTON,  KILLINGwORTh 
COUNTY:  NEW  HAVEN  TOWNS  OF  BETHANV,   BRANFORD   CHESHIRE.   EAST  HAVEN,  GUILFORD,   MAMDEN,  MADi 
NORTH  BRANFO,  NORTH  HAVEN,  ORANGE,  WALLINGFORD.  WEST  HAVEN,  WOODBRIDGE 
WEW  LONDON-NORWICH.  CT-RI  MSA  388  472 

COUNTY:  NEW  LONDON  TOWNS  OF  BOZRAH,  EAST  l'VE,  FRANKLIN.  GRISWOlD,  GROTON ,  LEOVARD,  LISBON 

NORTH  STONIN.   NORWICH,   OLD  LVME.   PRESTON,   SALEM,   SPRAGUE,  STONINGTON 
COUNTY:  WINDHAM  TOWNS  -OF  CANTERBURY 
lyORWALK.  CT  PMSA  *«4 

COUNTY:  FAIRFIELD  TOWNS  OF  NORWAlk   wESTCN   ivESTPOR'   WILTON 
STAMFORD.  CT  PMSA  <R5 

COUNTY:  FAIRFIELD  TOWNS  OF  DAR:EN,  GREENWICH,  NEW  CANAAN,  STAMCQED 
WATERBURY.  CT  MSA  35' 

COUNTY:   LITCHFIELD  TOWNS  OF  BETHLEHEM,   thcMASTQN,   WATERTOWN.  WOODBuR"' 
COUNTY:   NEW  HAVEN  TOWNS  OF  MIDDLEBuRV.   NAUGATOCK.   PROSPECT.   SOUTHBoRv    HATERE. 


STAFFORD.   TOLLAND.  VERNON 
6  1  2 


489 

POR ' L  AND 
516 

628 

;cN  me: 


554 

MONTv ! 
WA  lERFQRD 


>EN  , 
.E  . 


645 
782 

NEW  t-Av'EN 

693 

NEW  LONDON 


S«4 
B90 

42S 

wOlCOTT 


NONME TROPOLI TAN  COUNTIES  OR  PARTS  OP  COUNTIES 

HARTFORD   COUNTY  TOWNS  OF  HARTLAND 

LITCHFIELD   COUNTY  TOWNS  OF  CANAAN,  COLEBROOK,  CORNWALL.  GOSHEN 

HARWINTON.   KENT.   LITCHFIELD,   MORRIS,   NORFOLK.  NORTH  CANAAN 

WASHINGTON.  WINCHESTER 
MIDDLESEX   COUNTY  TOWNS  OF  CHESTER,  DEEP  RIVES,  ESSE"   O^D  SAvBPOOx 

WESTS  ROOK 
NEW  LONDON   COUNTY  TOWNS  OF  LEBANON.  LVME,  VOLUNTOWN 
TOLLAND   COUNTY  TOWNS  OF  MANSFIELD,   UNIO'J 

fINDHAM   COUNTY  TOWNS  OF  ASHFORO.  BROOKLYN,  CHAPLIN    EA5TF0RD,   HAMPTON 
KILLINGLY,   PLAINFIELD,   POMPRET,   PutnaM   SCOTLAND.   S'EPlING. 
STATE:   DELAWARE 


0  BEDROOMS  '  BEDROOM 
3  3"  409 

3 " 3  463 

RC»Ev.fi'    SA^ISBU-Rv.   S"iRON 

418         S06 


•64 
•98 

501 


2  BEDROOMS 
48  1 
532 
TORS  I NG' 


299         384 

404  491 

3ST         434 

THOMPSON,  WINDHAM,  WOODSTOCK 


896 

428 

877 

811 


829 
868 

627 

EEC  ROOMS 
t=  :  2 
666 
■J  .   WARREN 

749 

836 

722 
638 


685 

723 
8-5 


929 
972 
702 


B  E  r  c  0  ov  s 
6"5 


WILMINGTON.  DE-NJ-MD  PMSA 

COUNTY(IES):  NEW  CASTLE 

NONMETROPOLI TAN  COUNTIES 

0  BEDROOMS  1  BEDROOM 
KENT  269  326 

STATE:  DIST   OF  COLUMBIA 


7  BEDROOMS  3  BEDROOMS  4  BEDROOMS 


384 


485 


537 


SUSSEX 


KASHINGTON.  DC-MO-VA 
COUNTY! lES)  : 


MSA 
WASHINGTON 


BEDROOMS  1  BEDROOM 
367  439 


0  BEDROOMS  1  BEDROOM 
269  326 


BEDROOMS  1  BEDRC 
412  50  1 


2  BEDROOMS  3  BEDROOMS  4 


522 


2  eFDRCOVS 
384 


6S2 


BEDROOMS 
485 


BET  ROOMS 
590 


3  BEDROOMS 
74  t 


834 

600 
809 

716 


BEDROOMS 
776 


BtCRCCVS 


BEDROOMS 
830 


NOTE-  THE  FMRS  FOR  UNIT  SIZES  LARGER  THAN  F OUR  -  8 E D ROOMS  ARE  CALCULATED  BY  ADDING  '5  PERCENT  TO  THE  FOUR-BEDROOM  FMR  FOR  EACH 
ADDITIONAL  BEDROOM.  TO  ILLUSTRATE.  THE  FMR  FOR  A  FIVE-BEDROOM  UNIT  IS  1.15  TIMES  THE  FOUR-BEDROOM  FMH.  AND  THE  CALCULATION  OF 
jTHE  FMR  FOR  A  SIX-BEDROOM  UNIT  IS   1.30  tjmES  t^e  PCuR-BEDROCM  FMH,   ETC. 


a. 
s 


?0 
a 


< 

Z 

o 


a» 

v4 


<< 

> 

C 
OQ 


to 

CD 


s 


O 
» 

a. 
» 

CD 


ta 

at 
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SCHEDULE  B 
STATE:  FLORIDA 


FAIR  MARKET  RENTS  FOR  E;(ISTING  HOUSING  (INCLUDING  HOUSING  FINANCE  AND  C  f  J  E  .  C  ^  VE  S,  t  AGESClfS  CRrGBfiU    CP:48- 

0  BEDKOOVS   '  BEDROCM    2  EETSCOWS  3     BEDRDOVS  *  BEreOOMS 


FL   PMSA 


ST  JOHNS 


BRADENTON.  FL   MSA 

COUNTV( lES) :  MANATEE 
DAVTONA  BEACH,   FL   MSA 

COUNTY! lES) :  VOLUSIA 
FORT  LAUDERCALE-HOLLVWOOD-POMPANO  BEACH 

COUNTY(IES>:  BROWARD 
FORT  MVERS-CAPE  CORAL,  FL   MSA 

COUNTY(IES):  LEE 
FORT  PIERCE.  FL   MSA 

COUNTY<IES);  MARTIN,  ST  LUCIE 
FORT  WALTON  BEACH,   FL   MSA 

COUNTY(IES):  OKALOOSA 
GAINESVILLE.  FL   MSA 

COUNTY(IES):  ALACHUA.  BsaC^OGO 
JACKSONVILLE,   FL   MSA 

COUNTY(IESI:  CLAY.  DUVAL,   SiSSa, 
LAKELAND-WINTER  HAVEN,  FL   MSA 

COUNTY( lES I    POLK 
MELBOURNE-TI TUSVI LLE-P&LM  BAY,   FL   MSA 

COUNTY(IESI:  BREVARD 
MI  AMI  -HI ALEAH .   FL  PMSA 

COUNTY ( I ES ) :   DADE 
NAPLES,  FL   MSA 

COUNTY(IES):  COLLIER 
OCALA.  FL   MSA 

COUNTYC lES) :  MARION 
ORLANDO,   FL    MSA 

COUNTY ( lES) ;  ORANGE 
PANAMA  CITY,  FL   MSA 

COUNTY! IES> :  BAY 
PENSACOLA,   FL   MSA 

COUNTY! lES):  ESCAMSIA 
SARASOTA,  FL   MSA 

COUNTY! IES>:  SARASOTft 
TALLAHASSEE.   FL   MSA 

COUNTY! lESI.   GADSDEN.   LEON 
TAMPA-ST.   PETEHSeURG-CLEABwaTER .   FL    MSA 

COUNTY!IES);  HERN.'lNDO,   HILLSBOROUGH,   PASCO,   PINELLAS 
WEST  PALM  BEACH-BOCA  RATON-DELRAV  BEACH,   FL   MSA 
COUNTY! lES):   PALM  BEACH 


OSCEOLA,   SfVINOLE 


SAM 


NONMETROPOLI TAN  COUNTIES 

0  BEDROOMS  1  BEDROOM    2  BECRCC 

223  270  3 18 

334  407  479 

205  251  295 

205  251  295 

189  229  269 

334  407  479 

205  261  295 

334  407  479 

220  266  314 

197  238  280 

205  251  295 

256  31 1  365 

205  25  1  295 

240  292  343 

256  309  365 

205  251  295 

1B9  229  269 

1B9  229  269 


MS  3 


BAKER 

CHARLOTTE 

COLUMBIA 

DIXIE 

FRANKL IN 

GLADES 

HAMI LTON 

HENDRY 

HOLMES 

JACKSON 

LAF AYE  TTE 

LEVY 

MADISON 

OKEECHOBEE 

SUMTER 

TAYLOR 

WAKULLA 

WASHINGTON 


BEDR 

397 

698 

368 

368 

337 

598 

368 

598 

392 

3  5  1 

368 

456 

368 

429 

456 

368 

337 

337 


DMS 


BEOS 
4  46 

670 

4  1  3 
4  13 
378 
670 

4  1  3 

670 

440 
393 
413 

51  1 
413 
482 

5  1  1 
413 
378 
378 


336 

409 

326 

394 

369 

447 

346 

420 

346 

420 

231 

280 

293 

356 

306 

372 

276 

336 

317 

380 

376 

449 

355 

430 

256 

31  1 

338 

412 

245 

299 

2  "  4 

334 

3  6  4 

443 

289 

3E0 

30  3 

368 

353 

4  2  2 

0  BEDROOMS 

!  EEC 

CALHOUN 

1  S9 

229 

C I  THUS 

iSfc 

309 

DE  SCTO 

240 

292 

FLAGLER 

268 

3  •  2 

GILCHRIST 

705 

2  *"  ' 

GJLF 

'fe9 

229 

HARDE  E 

240 

292 

HIGHL ANCS 

2  40 

292 

I NDl AN  RIVER  346 

420 

JEF  PERSON 

•  S9 

229 

LAKE 

2  6  ? 

iz- 

LIBERTY 

1  pa 

229 

MONROE 

392 

4  '6 

PUTNAM 

258 

3  !  2 

SUWANNEE 

205 

251 

UNION 

205 

251 

WALTON 

257 

31  1 

482 

464 
B26 
494 

494 
330 

419 
439 
395 
447 
528 
507 
365 

484 

352 

392 

521 

413 

433 

49  t 

2  6ECR00MS  3 
269 
365 
343 
368 
295 
269 
343 
343 
494 
269 
384 
269 
630 
368 
295 
298 
367 


602 

674 

881 

681 

688 

737 

618 

693 

618 

693 

413 

467 

824 

886 

548 

•  14 

498 

BBS 

SB9 

•27 

•«2 

738 

638 

7lt 

456 

8t1 

589 

658 

441 

492 

491 

850 

650 

729 

516 

B77 

542 

608 

600 

661 

BEDROOMS 

4  BED 

337 

378 

456 

611 

429 

482 

460 

516 

368 

413 

337 

378 

429 

4E2 

429 

482 

618 

693 

337 

378 

481 

539 

337 

378 

753 

818 

460 

516 

368 

4  !3 

368 

4  •  3 

459 

5  14 

I 

i 

90 


< 

at 
to 

2 

o 


5 


3. 


I 


h9 

OB 


-r 
o 

o. 

?0 


ADS?^?ONlr%^Sr     VS-lL^iPL^t-^^E^^^S     ^§^^^^?5?°B^DSo^.=  Si.?V^t;^^^^     T^^^ 
THE     FMR     FOR     A     SIX-BEDROOM    UNIT     IS     1.30     TIMES     THE     FOUR-BEDROOM    FMR,     ETC. 


SCHEDULE  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING  (INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAM)  082487 


TATE: 


GEORGIA 


0  BEDROOMS  1  BEDROOM   2  BEDROOMS  3  BEDROOMS  4  BEDROOMS 


CD 

m 

CO 

o 
o 

-o 

-< 


> 

CD 


ALBANY,  GA   MSA 

COUNTY( lES) 

ATHENS,  GA   MSA 

COUNTY( lES) 

ATLANTA,  GA   MSA 

COUNTY(  lES) 


DOUGHERTY,  l,EE 

CLARKE,  JACKSON.  MADISON, 


OCONEE 


BARROW,  BUTTS.  CHEROKEE.  CLAYTON,  COBB,  COWETA.  DE  KALB, 
NEWTON.  PAULDING,  ROCKDALE.  SPALDING.  WALTON 
AUGUSTA.  GA-SC   MSA 

COUNTY(IESI:  COLUMBIA.  MCDUFFIf,   nrCHMOND 
CHATTANOOGA.   TN-GA   MSA 

COUNTY(IES):  CATOOSA.  DADE.  WALKER 
COLUMBUS.  GA-AL   MSA 

COUNTY<IES):  CHATTAHOOCHg .  COLUMBUS 
MACON-WARNER  ROBINS.  GA   MSA 

COUNTY<IES):  BIBB.  HOUSTON,  JONES.  PEACH 
SAVANNAH.  GA   MSA 

COUNTY(IES):  CHATHAM,   EFFINGHAM 


NONMETROPOL 

APPLING 

BACON 

BALDWIN 

BARTON 

BERRIEN 

BRANTLEY 

BRYAN 

BURKE 

CAMDEN 

CARROLL 

CHATTOOGA 

CLINCH 

COLQUITT 

CRAWFORD 

DAWSON 

DODGE 

EARLY 

ELBERT 

EVANS 

FLOYD 

GILMER 

GLYNN 

GRADY 

HABERSHAM 

HANCOCK 

HARRIS 

HEARD 

JASPER 

JEFFERSON 

JOHNSON 

LANIER 

LIBERTY 

LONG 

LUMPKIN 

MACON 

MERIWETHER 

MI TCHELL 

MONTGOMERY 

MURRAY 

PICKENS 

PIKE 

PULASKI 

QUI TMAN 

RANDOLPH 

SCREVEN 

STEPHENS 

SUMTER 

TALIAFERRO 

TAYLOR 

TERRELL 

TIFT 

TOWNS 

TROUP 

TWIGGS 

UPSON 

WARREN 


ITAN  COUNTI 
0  BEDROOMS 

2  19 

206 

209 

222 

217 

206 

253 

210 

243 

253 

222 

206 

21  2 
178 
200 
214 
214 
202 
219 
222 
238 
243 
2  14 

22  1 
214 
216 
235 
2  14 
2  10 
2  14 
2  1  7 
243 
243 
200 
214 
235 
214 
216 
233 
238 
196 
214 
212 
214 
21S 
232 
237 
2  10 
214 
214 
217 
20a 
24  I 
178 
196 
210 


ES 

1  BEDROOM 
266 
250 
254 
270 
263 
250 
294 
255 
294 
305 
270 
250 
257 
216 
247 
260 
260 
246 
266 
270 
289 
294 
260 
268 
260 
263 
286 
260 
255 
260 
263 
294 
294 
247 
260 
286 
260 
264 
289 
289 
238 
260 
257 
260 
264 
285 
290 
255 
260 
260 
263 
247 
290 
216 
238 
255 


2  BEDROOMS 
314 
294 
299 
319 
310 
294 
347 
300 
347 
359 
3  19 
294 
302 
254 
287 
302 
302 
289 
314 
319 
339 
347 

302 
317 
302 
305 
336 
302 
300 
302 
3  1  0 
347 
347 
287 
302 
336 
302 
3  10 
339 
339 
28  1 
302 
302 
302 
310 
332 
342 
300 
302 
302 
310 
287 
340 
254 
28  1 
300 


3  BEDROOMS 
392 
368 
374 
398 
388 
368 
433 
376 
433 
449 
398 
368 
378 
318 
356 
379 
379 
382 
392 
398 
425 
433 
379 
395 
379 
380 
421 
379 
376 
379 
388 
433 
433 
3B6 
379 
42t 
379 
382 
425 
425 
351 
379 
S78. 
379 
382 
417 
427 
376 
379 
379 
388 
3S6 
424 
318 
35  1 
376 


4  BEDROOMS 
439 
413 
419 
447 
434 
413 
486 
421 
486 

sot 

447 
413 
424 
388 
398 
419 
424 
405 
439 
447 
476 
486 
424 
443 
419 
424 
471 
419 
421 
419 
434 
486 
486 
395 
424 
471 
424 
424 
476 
476 
392 
419 
424 
424 
424 
464 
479 
421 
424 
424 
434 
395 
472 
355 
392 
42  1 


ATKINSON 

BAKER 

BANKS 

BEN  HILL 

BLECKLEY 

BROOKS 

BULLOCH 

CALHOUN 

CANDLER 

CHARLTON 

CLAY 

COFFEE 

COOK 

CRISP 

DECATUR 

DOOLY 

ECHOLS 

EMANUEL 

FANNIN 

FRANKLIN 

GLASCOCK 

GORDON 

GREENE 

MfiLL 

HiRALSON 

HART 

!  owl  N 

JEFF  DA^IS 

JENK I NS 

LAMAR 

LAURENS 

L ! NCCLN 

LOWNDES 

MC I NTOSH 

VAR I  ON 

MILLER 

MCNOOE 

^'^RGi^ 

OGlETm-orfe 

PIERCE 

POLK 

PUTNAM 

RABUN 

SCHLEY 

SEMINOLE 

STEWART 

TALBOT 

TATTNALL 

TELFAIR 

THOMAS 

TOOMBS 

TREUTLEN 

TURNER 

UNION 

WARE 

WASHINGTON 


254 

355 
DOUGLAS 

267 

285 

237 

263 

26" 


0  BEDROOMS 
206 
2  14 
197 
2  '  7 
2  ■  4 
2  1  "■ 
2  '  9 
2  14 
2  19 
2  14 
2  14 
206 
217 
212 
214 
214 
2  17 
2  1  0 
238 
197 
2  10 
222 
200 
235 
222 
■  9  " 
2  '  " 
2  1  9 
2  1  0 
196 
209 
210 
217 
243 
216 
2  14 
•  'B 

2  r  0 

2  DO 
206 
222 
2  14 
200 
2  16 
2  I  4 
2  1  6 
2  1  2 
2  19 
2  t* 
248 
219 
2  14 
2  1  7 
200 
206 
2  14 


307 

320 

430 
•  E  "  T  E 

322 

346 

285 

322 

325 


1  BEDROOV 
2  5.0 
260 
24  1 
263 
260 
263 
266 
260 
266 
259 
260 
250 
263 
257 
260 
260 
263 
255 
289 
24  1 
255 
270 
243 
342 
270 
24  1 
263 
266 
255 
238 
254 
255 
263 
294 
263 
260 
216 
243 
243 
250 
2^2 
260 
247 
263 
260 
263 
257 
266 
260 
300 
266 
260 
263 
247 
250 
263 


363 
376 


504 

FORSYTH , 


376 
407 
337 
380 
383 


134 
302 
283 
310 
302 
310 
314 
302 
314 
302 
302 
294 
310 
302 
302 
302 
310 
300 
339 
283 
300 
319 
286 
406 
319 
283 
310 
314 
300 
281 
299 
300 
310 
347 
305 
302 
254 
286 
286 
294 
319 
302 
287 
305 
302 
305 
302 
314 
302 
353 
314 
302 
310 
287 
294 
302 


454  508 

470  828 

631  705 
FULTON.  GWINNETT.  HENRY 

470  526 

809  671 

422  474 

474  928 

478  936 


;VS  3  BEDROOMS 
368 
379 
353 
388 
379 
388 
392 
379 
392 
373 
379 
368 
388 
378 
379 
379 
388 
376 
428 
383 
378 
398 
387 
608 
398 
383 
388 
392 
376 
381 
374 
378 
388 
433 
380 
379 
318 
387 
397 
368 
398 
379 
386 
380 
379 
380 
378 
392 
379 
443 
392 
379 
388 
388 
368 
379 


4  BEDROOMS 
413 
424 
399 
434 
419 
434 
439 
424 
439 
413 
424 
413 
434 
424 
424 
424 
434 
421 
478 
398 
421 
447 
399 
870 
447 
398 
434 
439 
421 
392 
419 
421 
434 
486 
424 
424 
388 
399 
399 
413 
447 
419 
399 
424 
424 
424 
424 
439 
419 
496 
439 
419 
434 
398 
413 
419 


O 


90 

a 

at 


< 

U1 

to 

2 

o 


CD 
> 

c 

OQ 

c 

CD 

to 

00 


CO 

a 


O 
TJ 
O 
CD 

n 

a. 

S3 

£. 
(5" 


NOTE:  THE  FMRS  FOR  UNIT  SIZES  LARGER  THAN  FOUR -BEDROOMS  ARE  CALCULATED  BV  ADDING 
ADDITIONAL  BEDROOM.    TO  ILLUSTRAT8.   THE  FMR  FOR  A  FIVE-BEDROOM  UNIT  IS  1   '5  TIMES  f 
THE  FMR  FOR  A  SM-BEDROOM  UNIT  IS  1.30  TIMES  THE  FOUR-BEDROOM  FMR,  ETC. 


'5  ':ECCE^■'   'O  '■-?   c^ 

-E  eclk-ee;hccm  =^mr 


.p-CEOCOOM     FMR     FOR     EACH 
AM     '-E     CALCULATION     OF 


SCHEDULE  B  -  FAP 
STATE:  GEORGIA 


CE^T^  fCO  E>;S-:VG  mousing  (INCLUDING  HOUSING  FINANCE  A^C  CE.ELOPMENT  AGENCIES  PROGRAMI  082487 


NONMETROPOLITAN  COUNTIES 

0  BEDROOMS  I  BEDROOM 

WAVNE  219  266 

WHEELER  214  260 

WHITFIELD  238  289 

WILKES  210  255 

WORTH  2  4  260 

S  T  A  T  E I  rtA*A 1 i 

HONOLULU,  HI   MSA 

COUNTV(IES):  HONOLULU 

NONMETROPOLITAN  COUNTIES 

0  BEDROOMS   '  SE^o^CM 
HAWAII  408  4  J' 

MAUI  408  495 


2 

BEDROOMS 

314 

302 

339 

300 

302 

3 

BEDROOMS 

392 

3  'S 

4:'^ 

3^6 
379 

4 

BEDROOMS 
439 

4  1  9 
4-6 

42  t 

4  2  4 

*  f  E  S  '  E  5 

W  I  ^  C  C  « 

WI  LM  i  NSON 

0 

7  ■   4 

2    1  4 

SEDROCV^ 

4  16 

BEDROOM 
263 

247 
260 

:6o 

6 1  r  :  :  -  M 

2 

BEDROOMS 
531 

3 

BEDROOMS 

^28 

728 

4 

BEDROOMS 

815 

815 

KAUAI 

0 

BEDROOMS 
408 

,  g  f  ~  c  c  ;  V 

49^ 

STATE: 


IDAHO 


eoisE  CITY, 

ID   MSA 

347 

COUNTY( lES)  : 

ADA 

NONMETROPOLITAN  COUNTIES 

0  BEDROOMS 

1   BEDflOCM 

2  BEf^HOCWS 

3  BEDROOMS 

«  BEDROOMS 

C  BEDRO 

ADAMS 

270 

?29 

387 

483 

542 

BANNOCK 

283 

BEAR  LAKE 

28  1 

34  • 

40  1 

602 

563 

E  E  S  t  *  t  " 

28  ■ 

BINGHAM 

283 

344 

40  1 

502 

563 

Bu  a  1 NE 

25- 

BOI  SE 

270 

329 

387 

483 

542 

BCNNER 

2  B  ' 

BONNEVILLE 

303 

367 

433 

54  1 

607 

BOUNDARY 

25  ' 

BUTTE 

303 

T  C  - 

433 

54  1 

607 

CAMAS 

2S  - 

CANVON 

270 

3  2  9 

387 

483 

542 

CAR  I BOU 

283 

CASSIA 

287 

14? 

4  1  1 

513 

575 

CLARK 

3C3 

CLEARWATEB 

281 

?  4  ' 

4  C'  ' 

502 

563 

CUSTER 

3C  3 

ELMORE 

270 

3  2  9 

38- 

483 

542 

F  RANKL  I  N 

23  ' 

FREMONT 

303 

36  - 

4  33 

541 

60- 

GEM 

2-0 

GOODING 

287 

3  4  9 

4  •  1 

513 

^  -  !^ 

IDAHO 

28  1 

JEFFERSON 

303 

3  6- 

433 

541 

6C  - 

JEROME 

287 

KOOTENAI 

281 

34  ' 

4C  1 

602 

563 

LATAH 

2S  1 

LEMHI 

303 

3  6- 

4  3  3 

5  4  • 

607 

LEWIS 

28  ■ 

LINCOLN 

287 

34  9 

4  •  1 

5  '3 

575 

MAD  I  SON 

30  3 

MINIDOKA 

287 

349 

4  1  1 

5  *  3 

575 

NEZ  p£r:e 

28  ■ 

ONEIDA 

28  1 

34  ' 

40  1 

502 

563 

OwvMt E 

2  -  C 

PAYETTE 

270 

329 

387 

483 

542 

POWE  R 

28  3 

SHOSHONE 

28  1 

34  1 

401 

6^2 

663 

TETON 

3C  3 

TWIN  FALLS 

287 

349 

4  1  1 

K  '  -5 

5-5 

VALLEY 

2  -  C 

W.'.  S^TNGTON 

270 

329 

387 

4E3 

542 

0  BEDROOVS  •  BECRCOM 

4  2  2 


e  E  -  B  ■; 
344 


34  1 
349 
344 


34  ■ 
349 
34  1 
34  1 

367 

34  1 

3  2  9 
344 


BEDROOMS  3  BEDROOMS  4  BEDROOMS 
305           382  424 

28-  356  395 

30  2  379  419 

30  2  379  419 


Btr  =  :::::Ms  3  ee: '^.-vs  4  etDROOMS 

55»  -48  838 


;-8  '  "  2  S  S   ": 


BEDBCows  3  Ec:  =  :::vs  4  eErc:~vs 

4  37  620  695 


BE 

4  0 
4  0 
4  1 
40 
40 
4  1 
4  0 
4  3 
43 
40 

38 

40 


C ROOMS  3 


4  0  ! 
387 

40  1 
43; 

36" 


e  E  CB  o' 

502 
502 

5  1  3 
502 
502 

6  1  3 
!  C  2 
5  4  1 

64  ! 

602 

483 

502 
B  13 
502 
502 

64  I 

502 
483 

5  4  ■ 
4t  3 


663 
••3 

8T5 

563 

563 

ft«3 
•07 

607 

663 
E42 
563 
6  '5 
563 
663 
60- 
563 
542 
663 
607 
542 


THE  FMR  FOR  *  s:«  BEDROOM  UNIT  IS  '  30  TIMES  THE  FCUR-BEDRCOM  FMB   E^'C. 
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SCHEDULE  B  -  FAIR  MABKET  RENTS  FOR  EXISTING  HOUSING  (INCLUDING  MOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAM)   082487 


STATE:      ILLINOIS 


AURORA-ELGIN.  IL  PMSf. 

C0UNTY(IE5i-  KA^E ,  KENDALL 
BLOOMINGTON-NORMAL ,   IL    MSA 

COUNTY(IES)i  WCLEAN 
CHAMPAIGN-URBANA-RANTCJL .   !L    MSA 

COUNTV(IESl    CHfiVPAiGN 
CHICAGO,  IL  PMSA 

COUNTV<IES>   COOK.  DU  PAGE.  MCHENRY 
DAVENPORT-ROCK  I SL AND  - MOL  I NE  .   lA-IL   MSA 

COUNTY(IES):  HENRY.  ROCK  ISLAND 
DECATUR.  IL   MSA 

COUNTY( IES> : 
JOLIET.   IL  PMSA 

COUNTY ( I ES I 
KANKAKEE.   IL    MSA 

COUNTY (  I  F  S  ' 
LAKE  COUNTY.   IL  PMSi 

COUNTY ( I ES 
PEORIA.   IL    MSA 

COUNTY  I  I ES  ! 
ROCKFORD.   IL   MSA 

COUNTY  i  I ES 1 
ST.  LOUIS.  MO-IL   MSA 

COUNTY ( I ES ■ 
SPO  :  NGf  :  ELD  .   IL   MS.-. 

COUNTY ( 1 ES ' 


»IACON 
GRUNCv ,     WILL 

K ANK AK  EE 

LAKE 

FEGB I  A .      TAZEWELL . 

ECONE   .      *  :  NiNF  B.'.GO 

CL INTON ,   JERSE  v  , 

MENARD.   SANGAMCM 


WOODFORD 


MADISON.  MONROE.   ST  CLAIR 


•vOKiMF  TROPOL 

ADAMS 

BOMD 

B  ■  J  B  t  A  U 

CaSROLL 

C-B ' ST  I  AN 

CLAY 

CRANFORD 

DE  KALB 

OCOGLAS 

ECHWARDS 

F A  vE  TTE 

F  BANKL IN 

GA^  LATI N 

HAM! LTON 

HA  BD ! N 

I BOOUC I S 

„  A  S  F  E  B 

jO  Dav  I  ESS 

KNO  ■ 

L  AWBENCE 

L  I  V  I NGSTON 

MCDOSOUGH 

MAR  ION 

MASON 

MERCER 

MCBG'.'" 

OGlE 

P  I  A  f  ' 

POPE 

PU^'NAM 

R  ICHLAND 

SCHU'LEH 

ShElB^ 

ST  FPHf NSON 

vERM!  L  I  ON 

WARREN 

WA  iHi 

wHi TEs 1 oe 


I  TAN  COUNT 
0  BEDROOMS 

227 
249 

276 
256 

262 

234 

234 

299 

24S 

227 

234 

265 

2  10 

227 

2  1  0 

260 

234 

2»'S 

269 

2  J< 

2  6  0 

249 

234 

260 

243 

260 

256 

249 

2  1  0 

276 

234 

227 

262 

2b6 

260 

243 


lES 


BEDROOM 

275 

304 

336 

31  1 

318 

284 

284 

363 

304 

275 

284 

321 

254 

275 

254 

315 

284 

3  1  1 

326 

284 

3  1  5 

303 

2B4 

3  1  2 

295 

312 

3  1  1 

304 

2f  4 

336 

284 

2-'6 

3  1  8 

31  1 

315 

303 

275 

380 


BEDROOMS 

324 

357 

396 

367 

374 

338 

335 

427 

357 

324 

338 

379 

301 

324 

30  1 

37  1 

335 

367 

383 

335 

37  I 

353 

335 

369 

347 

369 

367 

357 

301 

396 

335 

324 

374 

367 

37  1 

353 

324 

447 


BEDROOMS 

405 

446 

495 

459 

468 

418 

4ta 

834 

44C 

40B 

418 

474 

37S 

40B 

378 

48B 

418 

459 

480 

418 

465 

439 

418 

456 

435 

4B6 

459 

446 

375 

495 

418 

405 

468 

459 

465 

439 

405 

560 


4  BEDROOMS 
454 
BOO 
SS4 
S13 
S2B 
489 
469 
898 
800 
4B4 
469 
531 
420 
454 
420 
B21 
469 
613 
638 
469 
521 
488 
469 
807 
488 
807 
513 
500 
420 
654 
469 
454 
525 
513 
521 
488 
454 
627 


O  BEDROOMS  1  BEDROOM 

398  488 

297  362 

289  35 1 

388  477 

318  386 

289  35 1 

400  487 

288  347 

410  488 

33B  407 

304  370 

303  369 

308  37 1 


2  BEDROOMS  3  BEDROOMS  4  BEDROOMS 


ALEXANDER 
BROWN 

CALHOUN 
CASS 
CLARK 
COLES 

CUMBERLAND 
DE  WITT 
EDGAR 

EFF INGHiM 
FORD 

FULTON 

GREENE 

HANCOCK 

HENDERSON 

JACKSON 

JEFFERSON 

JOHNSON 

LA  SALLE 

LE  E 

LOGAN 

MiCOUP I N 

MARSHAL  L 

MASSAC 

MO^•GOMERY 

M  ~  „  L  T  H  I  E 

(■  E  S  S  Y 

PIKE 

P .^ASKI 

RANDOLPH 

S  .*.  ^  I  N  t 

c:  ^-  ^  T  T 

?  "  A  R  K 

t,  S  I  O  N 

W .'.  BASH 

WASHINGTON 

WHI  TE 

WILLIAMSON 


BEDROOMS  1 

210 

227 

263 

260 

249 

249 

249 

249 

249 
234 
260 
276 
283 
243 
243 
265 
2b5 
2  10 
313 
313 
260 
262 
276 
2  10 
262 
262 
249 
227 

"  1  Q 

249 
2  '  0 
260 
276 
2  '  0 
22" 
249 
227 
265 


BEDROOM 

264 

278 

308 

312 

304 

304 

304 

304 

304 

284 

316 

336 

308 

298 

296 

321 

309 

254 

380 

380 

312 

318 

336 

254 

318 

318 

304 

275 

254 

304 

254 

312 

336 

254 

2''5 

304 

275 

321 


573 
426 
414 
558 
465 
414 
676 
400 
88B 
478 
436 
43B 
438 


B  E :;  R  o 

30  1 

324 

363 

369 

387 

387 

387 

387 

3B7 

336 

371 

398 

363 

347 

347 

379 

368 

301 

447 

447 

369 

374 

396 

301 

374 

374 

367 

3S« 

301 

387 

30  1 

369 

396 

30  1 

324 

357 

324 

379 


716 
532 
519 
701 
568 
519 
717 
51  1 
734 
899 
643 
848 
848 


:mS  3  BEDROOMS 
37b 
408 
4S3 
486 
446 
446 
446 
446 
446 
418 
466 
498 
483 
438 
438 
474 
488 
378 
660 
660 
456 
468 
49S 
378 
468 

4«S 
446 
408 
375 
448 
378 
488 
498 
378 
406 
446 
405 
474 


803 
596 
579 
783 
636 
579 
805 
573 
8  2? 
670 
608 
6  ' 
610 


4  BEDROOMS 
420 
484 
807 
807 
BOO  . 
BOO 
600 
BOO 
800 
468 
BS1 
BB4 
807 
488 
488 
631 
811 
420 
627 
627 
807 
8S8 
954 
420 
525 
828 
800 
484 
420 
880 
420 
807 
864 

4«e 

464 
BOO 

484 
831 


I 


90 


< 

to 

Z 

o 


a> 


3. 
a. 

aa 
«< 

> 

c 


5 

o 
■o 
o 

OB 

« 

a. 
po 

E- 

s 


NOTE :   THE  FMRS  FOB 
ADDITIONAL  BEDROOM     T: 
THE  FMO  FOR  •^  S:»'BtOPO 


LSST  SIZES  LARGER  THAN  FOUR  -  BEDROOMS, ARE..C ALCU L A  TED  BY  AODING^-5  ^^^^EN t^to^the^. UU« -«.u.uu.^.^.^FOR^E ACH 


ADDING  -5  PERCENT  TO  THE  FOUR-BEDROOM  FMR 


llustrate  . 

)M  uNI T   IS  1 


THE  FMR  FOR  A  FIVE-BEDROOM  UNIT  IS 
.30  TIMES  THE  FOUR-BEDROOM  FMR,  ETC. 


i 


SCHEDULE     B     -     FAIR     MARKET     REMS     FOR     EMSTIN'G     HOUSING      (INCLUDING     >JOUS:^!G     FINANC 


STATE 


INDIANA 


*" °  R I C  K 


HENDRICKS.  JOHNSON,  MARION.  MCR 


ANDERSON.  IN   MSA 

COUNTy{IESt:  MADISON 
BLOOMINGTON.   IN   MSA 

COUNTV(IESi;  MONROE 

CINCINNATI,  OH-KV-IN  PMSA 

COUNTY! IES>;  DEARBORN 
ELKHART-GOSHEN.  IN   MSA 

COUNTY! lESl :  ELKHART 
EVANSVILLE.   IN-KY   MSA 

COUNTY(IES):  POSEY,  VANDERBURGH 
FORT  WAYNE.  IN   MSA 

COUNTY(IES):  ALLEN,  DE  KALB   w^iTLEY 
GARV-HAMMOND.   IN  PMSA 

COUNTY(IES>:  LAKE,  PORTER 
INDIANAPOLIS.   IN   MSA 

COUNTY(IES>:  BOONE,  HAMILTON   HANCOCK 
KOKOMO,  IN   MSA 

COUNTVIIESI:  HOWARD.  TIPTON 
LAFAYETTE-WEST  LAFAYETTE.   IN   MSA 

COUNTY! lES):  TIPPECANOE 
LOUISVILLE.   KY-IN   MSA 

COUNTY(IES>:  CLARK.  FLOYD,  HARRISON 
MUNCIE,  IN   MSA 

COUNTY(IES»:  DELAWARE 

SOUTH  BEND-MISHAWAKA .  IN   MSA 

COUNTY! lES):  ST  JOSEPH 
TERRE  HAUTE,   IN   MSA 

COUNTY(IES):  CLAY.  VIGO 

NONMETROPOL I  TAN  COUNTIES 

0  BEDROOMS  1  BEDROOM   7     BEDROOMS  3  BEDRCCWS  i     BEDROOV": 

ADAMS          244  296          345          43i          483 

BENTON         234  284          336          419          469 

BROWN          276  336          39S          494          BB4 

CASS           242  295          347          433          486 

CRAWFORD      202  245          2B8          382          406 

DECATUR        276  336          395          494          8S4 

FAYETTE        238  286          336          419          489 

FRANKLIN       238  286           336           419            489 

GIBSON         263  3  18          378          469          828 

GREENE         228  276          326          408          488 

HUNTINGTON    24  1  294         348         431          483 

JASPER         244  297          349          437          489 

JEFFERSON     263  318          375          469          528 

KNOX           234  280          326          408          486 

LAGRANGE       250  304          387          447          501 

LAWRENCE       253  309          363          454          508 

MARTIN         228  276          326          408          456 

MONTGOMERY    234  284          336          419          469 

NOBLE          249  304          357          447          801 

ORANGE         202  245          288          362          408 

PARKE          234  284          336          419          469 

PI'^E          263  318         375         489         825 

PUTNAM         242  295          346          433          485 

"IPLEY         263  318          375          469          525 

SCO^T          250-  305          359          449          503 

STARKE        244  297          349         437         489 

SULLIVAN      234  284          336         419         469 

UNION          238  286          336          419          469 

WABASH         227  275          323          408          454 

WASHINGTON    27  1  329          387          485          543 

WELLS          246  297          346          433          483 


E  AND  DE VE 

BEC'RGCr/S 

248 

269 

260 

263 

277 

277 

320 

2  "0 
3AN.   S"E..6' 
274 

289 

254 

239 

271 

248 


BART 

BlAC 
CARR 
CL  I  N 

CAV  I 
DUBO 

r  cuN 

PUL  T 

GR^N 
HENR 

JACK 

JAV 

JENN 

KCSC 

LA   P 

MARS 

M :  AM 

NEWT 
OH  !  O 
OWEN 
C  E  KH 
Plj'.  A 
RAND 
RUSH 
5PEN 
STEJ 

SWI  T 
./ERM 
WARR 


lOMEw 
K  FORD 

Cll 

TON 
ESS 

I  s 

TA  I  N 

ON 


SON 

I  NGS 

I  U  S  K  o 
OR  '  E 

hAlL 


)N 


SH  I 
OlPh 

ER 
BEN 

2ERLAND 
I  LL I  ON 
EN 
E 
E 


LOPMENT  A 
BEDROOM 
303 
326 
318 
318 
328 
333 
^88 

jra 

3.~4 
352 
308 
287 
327 
2»» 


SENCIES  PROGRAM,   0824S' 
2  BEDROOMS  3  BEDROOMS 


BE  DC 

2-6 

22  1 

234 

234 

228 

202 

234 

227 

22  I 

22  1 

276 

22  t 

2T6 

250 

266 

244 

242 

244 

263 

268 

202 

244 

22  1 

234 

202 

249 

263 

242 

234 

239 

234 


;MS  1  BEDROOM 
336 
269 
284 
284 
276 
245 
284 
275 
269 
269 
336 
269 
336 
303 
322 
297 
298 
297 
318 
328 
245 
297 
289 
284 
245 
304 
318 
294 
284 
287 
284 


388 
384 
378 
375 
388 
3SS 
486 
388 
39 1 
414 
361 
338 
382 
349 


2  BECROC 
395 
316 
336 
338 
326 
288 
338 
323 
316 
316 
395 
316 
395 
356 
379 
349 
347 
349 
375 
382 
288 
349 
316 
338 
288 
357 
375 
343 
336 
338 
338 


448 
481 
489 
488 
483 
487 
871 
482 


818 
480 
418 
474 
433 


MS  3  bedr; 

494 
395 
418 
419 
408 
382 
419 
406 
398 
398 
494 
398 
494 
438 
474 
437 
433 
437 
489 
478 
382 
437 
398 
419 
362 
447 
469 
426 
419 
419 
419 


BEDROOMS 

499 

838 
822 
828 
840 
840 
840 
540 
549 
580 
804 


9 

s 


827 
481 


CMS  4  BEDRC 
554 
443 
488 
489 
456 
406 
489 
454 
443 
443 
884 
443 
884 
488 
832 
488 
488 
489 
525 
536 
408 
488 
443 
469 
406 
501 
525 
472 
469 
469 
469 


;ms 


Z 

c 


09 


15 
cL 
■< 

> 

c 

c 

GB 
OB 


o 
•o 

o 

CD 
» 

a. 
?o 

«* 


ADS?TIONir^RFnRnnu°''  Vn' J,  ^'iTo. tc "^tSc '^^^a  ^OUR-BEOROOMS  ARE  CALCULATED  Pv  ADDING  15  PERCENT  TO  THE  FOUR-BEDROOM  FMR  FOR  EACH 
t2?  Jmh  FOR  !^??  npnonni  ,,M?T  tl^;  \1}.ZU^,  "  f^  '  ^E  -  BE  D  ROOM  UNIT  IS  i  •-  t;veS  THE  FOUR-BEDROOM  FMR  AND  THE  CALCULATION  OF 
THE  FMR  FOR  A  SIX-DEOHOOM  UNIT  IS  1.30  TIMES  THE  FOUR-BEDROOM  FMR.   ETC. 


SCHEDULE  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING  (INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PRCGRAM>  082487 


STATE:  IO*A 


CEDAR  RAPIDS.  lA   MSA 

COUNTY( lES) :  LINN 
DAVENPORT-ROCK  I SL AND -MOL I NE 

COUNTV( lESI :   SCOTT 
DES  MOINES.   lA   MSA 

COUNTV< lES) 
DUBUQUE.  I A   MSA 

COUNTY* lES) 
IOWA  CITV.   lA   MSA 

COUNTY ( lES) 
OMAHA.  NE-IA   MSA 

COUNTY ( I ES ) 
SIOUX  CITY.   lA-NE   MSA 

COUNTY(IES):  WOODBURY 
WATERLOO-CEDAR  FALLS.   lA   MSA 

COUNTY(IES»:  BLACK  HAWK 


0  BEDROOMS  1  BEDROOM   2  BEDROOMS  3  BEDROOMS  4 


DALLAS 
DUBUQUE 
JOHNSON 
POTTAWATTAMI 


lA-IL    MSA 
POLK.  WARREN 


NONMETROPOLI 
O 
ADAIR 
ALLAMAKEE 
AUDUBON 
BOONE 

BUENA  VISTA 
CALHOUN 
CASS 

CERRO  GORDO 
CHICKASAW 
CLAY 
CLINTON 
DAVIS 
DELAWARE 
DICKINSON 
FAYETTE 
FRANKL IN 
GREENE 
GUTHRIE 
HANCOCK 
HARRISON 
HOWARD 
IDA 

JACKSON 
JEFFERSON 
KEOKUK 
LEE 
LUCAS 
MADISON 
MARION 
MILLS 
MONONA 
MONTGOMERY 
O  BRI EN 
PAGE 

PLYMOUTH 
POWESHIEK 
SAC 
SIOUX 
TAMA 
UNION 
WAPELLO 
WAYNE 
WINNEBAGO 
WORTH 


TAN  COUNTI 
BEDROOMS 
234 
247 
243 
283 
243 
248 
2S5 
245 
247 
243 
276 
234 
276 
243 
247 
245 
248 
243 
245 
255 
247 
248 
276 
259 
243 
260 
234 
262 
262 
255 
248 
255 
243 
255 
243 
258 
248 
243 
258 
234 
276 
234 
245 
245 


BEDROOM 

285 

300 

302 

342 

295 

302 

309 

298 

300 

295 

335 

285 

335 

295 

300 

2S8 

302 

302 

298 

309 

300 

302 

335 

3  14 

295 

316 

285 

3  1  9 

3  19 

309 

302 

309 

295 

309 

302 

3  13 

302 

295 

3  13 

285 

334 

285 

298 

298 


BREMER 


BEDROOMS 

33! 

35< 

35( 

40; 

34 

35( ; 
36: 

35 

35.1 
34' 
391. 
33!  I 

39!  I 

35u 
35 

351  I 
3S<I 
351 
363 
354 
356 
396 
369 
347 
371 
336 
374 
3''4 
363 
356 
363 
347 
363 
356 
36B 
J56 
34-' 
36B 
335 
394 
335 
35  1 
351 


3  BEDROOMS 
420 
442 
444 
804 
434 
444 
453 
438 
442 
434 
484 
420 
484 
434 
442 
438 
444 
444 
438 
45S 
442 
444 
494 
462 
434 
464 
420 
468 
468 
455 
444 
455 
434 
455 
444 
46  1 
444 
434 
46  1 
420 
493 
420 
438 
438 


4  BEDflOOMS 
469 
496 
488 
S89 
488 
488 
808 
482 
488 
488 
854 
468 
854 
488 
488 
482 
498 
488 
482 
808 
498 
498 
9S4 
S18 
487 
571 
469 
525 
625 
509 
498 
509 
488 
509 
498 
517 
498 
488 
517 
469 
552 
469 
492 
492 


A  D  f.  M  S 

ACPfiNOOSE 

BEN"'ON 

Buchanan 

B jTlE  H 

CARROLL 

CEDAR 

CHEROKEE 

CLARKE 

Ci.  A  y  TCM 

CR AWC  C^D 

D  E  C  A  ^  L,  B 

CES  MOINES 

EMME  T 

F  '^  O  V  D 

F  REMON^ 

GH  JNC  »■ 

HAMI L  TON 

HARDIN 

hENR  V 

HUMBOLDT 

I  0«A 

..:  A  S  P  E  R 

JONE  5 

XOSSJ'h 

lOuI SA 

L  vON 

MAHASKA 

MARSHALL 

MI  TCHELL 

MONROE 

MUSCA  T  I NE 

OSCEOLA 

PALO  A  _  TO 

OOCAHON 'AS 

H  I  NGGOl.0 

SHElB V 

S^OR  ^ 

T  A  V  L  O  R 

VAN  BuREN 

WASHINj'CN 

X  E  S  S  T  E  R 

WI NNEShI Ek 

WR I Ght 


309 
318 
307 
286 
324 
28  1 
278 
310 


BEDROOMS 

234 

234 

242 

247 

247 

248 

276 

246 

234 

247 

248 

134 

260 

243 

245 

255 

247 

248 
258 
260 
248 
242 
262 
242 
245 
260 
243 
234 
258 
245 
234 
260 
243 
243 
245 
J  34 
255 
283 
234 
234 
242 
243 
24  ^ 
248 


374 
386 
373 
346 
394 
340 
338 
378 


BEDROOM 

285 

2SS 

294 

300 

300 

302 

335 

302 

285 

300 

302 

285 

316 

295 

298 

309 

300 

302 

3  13 

3  16 

302 

294 

319 

294 

298 

316 

295 

285 

3  13 

298 

285 

3  '6 

295 

295 

302 

285 

3  09 

342 

285 

285 

294 

302 

300 

3C  2 


440 
455 
439 
407 
463 
401 
388 
442 


2  BEDROOMS 
335 
335 
348 
354 
354 
388 
398 
358 
338 
354 
358 
338 
37  1 
347 
381 
363 
354 
358 
368 
371 
356 
346 
374 
346 
351 
37  1 
347 
335 
368 
351 
335 
371 
347 
347 
356 
335 
363 
403 
338 
335 
346 
356 
354 
356 


BEDROOMS 

552  619 

568  636 

551  6  16 

509  57  1 

679  649 

502  563 

498  558 

854  621 


3  BEDROCVS  4  BEDROOMS 

420  463 

420  469 

433  485 
442  498 
44t  486 
444  488 
484  884 
444  488 
420  489 
442  488 
444  488 
420  488 
484  821 

434  488 
438  492 
488  809 
442  488 
444  488 
481  817 
484  82 t 
444  488  . 
433  488 
488  825 

433  485 
438  492 
464  521 

434  488 
420  469 
461  817 
438  492 
420  468 
484  82 1 
434  488 
434  488 
444  498 
420  468 
488  808 
804  888 
420  409 
420  488 
433  488 
444  488 
442  496 
444  498 


E. 


0^ 


en 

2 

o 


CD 


o 

•a 
o 

cv 


NOTE'  THE  fMBS  FOR  UNIT  SIZES  L.->=CEB  Than  F  Ou  R  ^  B  E  OR  COMS  ARE  CA^CUlA^EC 
ADDITIONAL  BEDROOM.  TO  ILLUSTRA'E  The  FMR  FOR  A  FIVE-BEDROOM  UNIT  IS  ' 
THE  FMR  FOR  A  SIX-BEDROOM  UNIT  IS  '     30  TIWES  THE  FOUR-BEDROOM  FMR.  ETC. 


6»     ADDING      '5 
15     7  IME  S     T«E 


pec  c  EN''     TC     tmc      r; 
PCi-R-BECRCCM     cvR 


0  - B  E  DPCOW     f MR 
AND     The     CA^Cu^ 


c     EACH 

■ION     OF 


KANSAS  CITY.  MO-KS   MSA 

COUNTY ( lES) 
LAWRENCE.  KS   MSA 

COUNTY ( I E3) 
TOPEKA,  KS   MSA 

COUNTY< lES) 
WICHITA.   KS   MSA 

COUNTY( IES( 


JOHNSON 
DOUGLAS 

BUTLER.   HARVEV 


LEA'.  ENWCR''* 


M :  a  M  : 


SEDGWICK 


NONMETROPOL 

ALLEN 
ATCHISON 
BARTON 
BROWN 

CHAUTAUQUA 

CHEYENNE 

CLAY 

COFFEY 

COWLEY 

DECATUR 

OONI PHAN 

ELK 

ELLSWORTH 

FORD 

GEARY 

GRAHAM 

GRAY 

GREENWOOD 

HAKPE  0 

HODGEViN 

OEf f EBSOM 

KEARNY 

KIOWA 

LANE 

LINN 

LYON 

MARION 

MEADE 

MONTGOMERY 

MORTON 

NEOSHO 

NORTON 

OSBORNE 

PAWNEE 

POTTAWATOMI 

RAWLINS 

REPUBLIC 

RILEY 

RUSH 

SAL  I NE 

SE*&s: 

SWEBMAN 

STAFFORD 

STEVENS 

THOMAS 

WABAUNSEE 

WASHINGTON 

WILSON 


ES 


SCHEDULE  B  -  FAIR  V14PKET  RFNTS  FOR  E«ISTIMG  KOUSIMG  (INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAM)   0824B- 
STATE:  KANSAS  0  BEDROOMS  1  BEDROOM   :  BEDROOMS  3  BEDROOMS 

620 

504 
B3S 

407 
351 
444 
373 
418 
441 
407 
373 
444 
407 
38« 
418 
383 
356 
4  '8 
4  18 
1  '8 
418 
405 

44  1 

407 

373 

44  1 

356 
469 
444 
44  1 
444 
405 
4  18 

384 
44  1 
356 
407 
469 
469 
356 
356 
4  18 
356 
356 
418 
407 
356 
3S8 
4ia 
3B1 


ITAN  COUNTI 
0  BEDROOMS 

197 

227 

228 

227 

197 

199 

248 

248 

197 

199 

227 

197 

246 

234 

248 

199 

234 

249 

2  :a 
:  3  4 

2  ■  5 
234 
228 
234 
197 
248 
243 
234 
208 
234 
208 
199 
199 
228 
E  248 
199 
246 
248 
228 
246 
234 
199 
228 
234 
199 
248 
246 
197 


BEDROOM 

238 

275 

277 

275 

238 

24  1 

302 

302 

238 

24  I 

275 

238 

299 

284 

302 

24  1 

284 

302 

277 

284 

262 

284 

277 

284 

238 

302 

302 

284 

253 

284 

253 

241 

241 

277 

302 

241 

299 

302 

277 

299 

284 

24  1 

277 

284 

241 

3;;  2 

299 

238 


2  BEDROOMS 
28  1 
324 

326 

324 

281 

284 

356 

256 

7  3  1 

284 

324 

281 

352 

334 

356 

164 

3  3  4 

356 

316 

334 

308 

334 

326 

334 

28  1 

356 

356 

334 

298 

334 

298 

284 

284 

326 

356 

284 

352 

356 

326 

352 

334 

284 

326 

334 

284 

356 

352 

281 


3  BEDROOMS  4 
35  t 
405 
407 
405 
35  I 
356 
444 
444 
35  1 
356 
405 
35  1 

44  1 

4  18 
444 

356 

4  tS 

444 

407 
418 
384 

418 
407 

4  •  i? 

T  C  ■ 

4  4  4 
44  4 

4  ■  S 
3~  3 

4  !  a 

373 
356 
356 
407 
4  4  4 

3  5  6 
44  • 

4  4  4 
4  C  ' 
4  4  1 
4  1  8 
356 
407 
4  16 

356 

444 
44  I 

35  1 


292 

354 

4  '6 

TTE 

31  1 

377 

444 

282 

343 

40  2 

300 

364 

433 

BEDROOMS 

0  BEDROOMS 

1  BEDROOM 

-    er; 

394 

ANDERSON 

197 

238 

.  >=  • 

454 

BARBER 

2  28 

277 

3  26 

456 

BOURBON 

197 

238 

281 

454 

CHASE 

248 

302 

356 

394 

CHEROKEE 

208 

253 

298 

393 

CLARK 

234 

284 

334 

497 

CLOUD 

246 

299 

352 

497 

COMANCHE 

228 

277 

326 

394 

CRAWFORD 

208 

253 

298 

398 

DICKINSON 

248 

302 

356 

454 

EDWARDS 

228 

277 

326 

394 

ELLIS 

199 

241 

284 

493 

F INNEY 

234 

284 

334 

469 

FRANKLIN 

215 

261 

49- 

GOVE 

199 

241 

:  ~  - 

39S 

GRANT 

234 

284 

?  "  -i 

469 

GREELEY 

234 

284 

"  /  4 

49'' 

HAMI LTON 

234 

284 

3  14 

456 

HASKELL 

234 

284 

334 

469 

JACKSON 

227 

275 

324 

431 

JEWELL 

246 

299 

352 

469 

KI NGMAN 

228 

277 

326 

456 

LABETTE 

208 

253 

298 

469 

L I NCOLN 

246 

299 

352 

394 

LOGAN 

1  99 

24  1 

284 

49" 

MCPHERSON 

262 

318 

375 

40' 

MA  RSHALL 

7  45 

302 

356 

46=1 

M  !  ■  C  H  E  L  L 

146 

299 

352 

4  ;8 

MJRRIS 

248 

302 

356 

469 

NEMAHA 

227 

275 

324 

418 

NESS 

234 

284 

334 

398 

OSAGE 

215 

262 

308 

398 

OTTAWA 

246 

299 

352 

456 

PHILLIPS 

1  99 

241 

284 

497 

PRATT 

228 

277 

326 

398 

RENO 

262 

318 

375 

493 

RICE 

262 

318 

375 

497 

ROOKS 

1  9  9 

24  1 

284 

456 

RUSSELL 

1  a  a 

r  4  ' 

284 

493 

SCOTT 

r  ?  4 

284 

334 

469 

SHERIDAN 

1  99 

241 

284 

398 

SMI  TH 

I  99 

241 

284 

456 

STANTON 

234 

284 

334 

469 

SUMNER 

228 

277 

326 

398 

TREGO 

199 

241 

284 

497 

WALLACE 

199 

24  1 

284 

493 

WICHI TA 

234 

284 

334 

394 

WOODSON 

197 

238 

281 

BEDROOMS 

B82 

622 

B«4 

601 

PE  3RCCMS 
7  ?  4 

456 
394 
497 
418 
469 
493 
456 
418 
497 
456 
398 
469 
429 
398 
469 
469 
469 
469 
454 
493 
456 
418 
493 
398 
524 
497 
493 
497 
454 
469 
431 
493 
398 
456 
524 
524 
398 
398 
469 
398 
398 
469 
456 
398 
398 
469 
394 


9 

a 


I 


< 

to 

Z 

o 


p. 
a 

> 

c 


05 


a: 


c 
o 

OD 

a 

o. 

» 

OD 


NOTE-  THE  FMRS  FOR  UNIT  SIZES  LARGER  THAN  FOUR  -  BEDROOMS  ARE  CALCULATED  BY  ADDING  15  PERCENT  TO  THE  FOUR-BEDROOM  FMR  FOR  EACH 
ADDITIONAL  BEDROOM.  TO  ILLUSTRATE.  THE  FMR  FOR  A  FIVE-BEDROOM  UNIT  IS  1.15  TIMES  THE  FOUR-BEDROOM  FMR.  AND  THE  CALCULATION  OF 
THE  FMR  FOR  A  SIX-BEDROOM  UNIT   IS  1-30  TIMES  THE  FOUR-DEDROOM  FMR.   ETC. 


SCHEDULE  B 


FAIR  MAfiKET  RENTS 


FOR  EXISTING  HOUSING  (INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT 


S  T  A  T  E:  KENTUCKY 


0  BEDROOMS  1  BEDROOM 


7    BEDROOMS  3  BEDROOMS  4  BEDROOMS 


CINCINNATI.  OH-KV-IN  PMSA 

COUNT¥(IES):  BOONE.  CAMPBELL .  -KENTON 
CLARKSVILLE-HOPKINSVILLE .   TN-KV   MSA 

COUNTY<IES>:  CHRISTIAN 
EVANSVILLE.  IN-KV   MSA  I 

COUNTV(IES):  HENDERSON 
HUNTINGTON-ASHLAND.  WV-KV-OH   MSA 

COUNTV(IES):  BOYD.  CARTER.  GREENUP 
LEXINGTON-FAYETTE.  KY   MSA 

COUNTY(IES):  BOURBON,  CLARK,  FAvETTE,  .ESS.-.m;-,E 
LOUISVILLE.   KY-IN   MSA 

COUNTY( lES) ;  BULLITT,  JEFFERSON,  OLDHaw   S-ElB* 
OWENSBORO.  KY   MSA 

COUNTV(IES):  DAVIESS 


SCOTT,  WOODFORD 


NONMETROPOLI 
O 
ADAIR 
ANDERSON 
BARREN 
BELL 
BRACKEN 
BRECKINRIDGE 
CALDVKELL 
CARLISLE 
CASEY 
CLINTON 
CUMBERLAND 
ELLIOTT 

FLEMING 

FRANKL IN 
GALLATIN 
GRANT 
GRAYSON 

HANCOCK 

HARLAN 

HART 

HICKMAN 

JACKSON 

KNOTT 

LARUE 

LAWRENCE 

LESLIE 

LEWIS 

LIVINGSTON 

LYON 

MCCREARY 

MADISON 

MARION 

MARTIN 

MEADE 

MEBC  E  D 

MONROE 

MORGAN 

NELSON 

OHIO 

OWSLEY 

PERRY 

POWELL 

ROBERTSON 

ROWAN 

SIMPSON 

TAYLOR 

TRIGG 

UNION 

WASHINGTON 

WEBSTER 

WOLFE 


TAN  COUNTI 

BEDROOMS 

217 

270 

23t 

235 

217 

214 

232 

222 

213 

217 

217 

200 

217 

270 

223 

223 

214 

225 

235 

183 

222 

200 

223 

214 

200 

223 

217 

201 

201 

217 

263 

214 

236 

242 

270 

183 

217 

214 

225 

223 

223 

196 

217 

217 

233 

217 

201 

225 

214 

22S 

223 


ES 

1  BEDROOM 
264 
330 
280 
287 
363 
360 
382 
369 
3S8 
364 
264 
243 
363 
330 
371 
271 
360 
373 
287 
223 
369 
343 
370 
360 
243 
270 
263 
244 
244 
264 
318 
260 
388 
39S 
330 
333 
364 
360 
373 
370 
370 
338 
363 
263 
384 
264 
244 
273 
260 
273 
270 


BEDROOMS 
3pS 
3  17 
311 
3  17 
10 
3  >S 

a  u 
a  16 
a  >4 
a  >8 
98 

17 

alio 

17 

all  8 

2  18 
2  )5 
93 

17 

tl 

16 

16 

18 

:  OS 

17 
18 
10 


:b8 
:  08 

79 

:  OS 

38 
46 

:  87 

6t 
10 
OS 
32 
18 
18 
80 
10 
10 
3S 
08 
88 
23 
08 
33 
118 


BEDROOMS 

380 

484 

412 

421 

388 

382 

417 

396 

380 

380 

380 

3S8 

388 

484 

399 

399 

382 

403 

421 

326 

396 

3S7 

398 

383 

3B8 

398 

388 

389 

3B9 

380 

470 

382 

423 

433 

484 

336 

388 

382 

403 

398 

398 

3S1 

388 

388 

419 

380 

3B9 

403 

383 

403 

398 


4  EE-SOOMS 

4  .,  b 

542 
464 
47  2 
435 
428 
467 
444 
426 

42e 

426 

40  1 

435 

542 

446 

446 

428 

450 

472 

366 

444 

400 

446 

428 

401 

446 

435 

402 

402 

426 

526 

428 

474 

488 

643 

366 

435 

428 

4S0 

446 

446 

394 

435 

43S 

469 

426 

403 

450 

428 

460 

446 


ALLEN 

BALLARD 

BATH 

BOYLE 

BREATHITT 

BUTLER 

CALLOWAY 

CiRROt  L 

C  I.  i  V 

CR 1 TTENDON 

EDMONSON 

t ST  I  LL 

FLCVD 

FULTON 

GARRARD 

GRAVES 

GREEN 

HARD : N 

H&RR ! SON 

HENRY 

hOPH I NS 

JOHNSON 

hNO  « 

L  A  J  R  E  L 

lEE 

lE  tc^ER 

L  I  N  C  0  ^  N 

LOGAN 

MCCRACKEN 

MC  LEAN 

VAGOf  P I N 

MARSHAL  ^ 

MASON 

MENIFEE 

ME  TCAlPE 

MONTGOME  R  V 

MOHL  ENBERO 

N!  C"OLAS 

OWEN 

PENDLETON 

PIKE 

PUL AS" 1 

ROC  "CAST' LE 

RuSSE  L^- 

SPENCEH 

TODD 

TR I  MB- E 

WARREN 

WA  VSE 

•Ml T.E V 


260 
263 
277 
282 
295 
254 
231 


BF  r  r; 

•■  S3 
222 
217 
263 

223 

183 
222 
223 

200 
232 
183 
263 
236 
222 
263 
222 
2  '7 
242 

1  96 
199 
232 

2  36 
206 
200 
223 
223 
263 
233 
232 
2:5 
236 
232 
217 
217 
183 
2  '7 
232 
136 
223 
223 
236 
2  1  7 
2  00 
2  '  3 

1  99 
20  1 
199 
233 

2  17 
235 


318 
33  1 
328 
342 
35S 
30S 
280 


1  BEDROOM 
222 
269 
263 
318 
270 
222 
269 
271 
243 
383 
332 
318 
288 
269 
318 
269 
364 
395 
338 
342 
383 
388 
351 
379 
370 

370 
318 

384 

373 

273 

388 

372 

263 

264 

322 

363 

382 

338 

371 

271 

388 

364 

343 

258 

343 

244 

242 

284 

264 

387 


3~5  469 

4  ■  ^  503 

3E5  483 

4  C  3  504 

4 : ■  527 

361  450 

330  412 


2  BECRCOMS  3  BEDROOMS 

261  326 

316  396 

310  388 

376  470 

318  398 

261  326 

316  396 

318  399 

286  357 

334  4  17 

261  326 

376  470 

338  4  2  3 

316  396 

376  470 

316  396 

308  380 

346  433 

280  35  1 

284  356 

334  4  1  7 
338  423 
295  383 
351  365 
318  398 
318  398 
376  470 

335  4 1 9 
331  396 
323  403 
338  4  33 
331  396 
310  388 
310  388 
261  326 
3 1 O  388 

334  417 
280  35 1 
318  399 
318  399 
338  433 
308  380 
386  357 
304  380 
384  366 
388  3S9 
284  366 

335  419 
308  380 
337  431 


522 

559 
540 
566 
590 
504 
462 


4  BEDROOMS 
366 
444 
435 
526 
446 
366 
444 
446 
400 

467 
366 
526 
474 
444 
526 
444 
426 

48'3 

394 
398 

467 

474 
4  1  2 


44- 
5  26 
469 
4  4  4 


M  4  4 
439 
435 
366 
435 
467 
394 
446 
446 
474 
426 
400 
426 
398 
402 
398 
469 
426 
472 


i   3 

EL 

s 


2 

o 


a. 

> 

c 


to 


03 


o 

•a 
o 

CB 

(t 

a. 

50 

c_ 
ft* 

CB 


NOTE-   THE  FMRS  FOR  UNIT  SIZES  LARGER  THAN  F OUR  -  BE DBOOMS  ARE  CALCULATED  BY  ADDING  15  PERCENT  TO  THE  ''OUR-BEDROOMFMR  FOR  EACH 
DS?T!oNir  BEDrSoM    TO  ILLUSTRATE,  the  FMR  FOR  A  FIVE-BEDROOM  UNIT  IS  1.15  TIMES  THE  FOUR-BEDROOM  FMR.  AND  THE  CALCULATION  OF 


A 

The 


CVS     COR  A  S  ! 


•BEDROOM  UNI T  !  S 


TIMES  THE  FOUR  ■  BEDROOM  ^^MR    ETC. 


ta 

s 

SI 


SCHEDULE  B 


FAIO  MAPKET  CFN^s  FOR  EKISTIMG  MOUSING  (INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAM)  082487 


STATE:  LOUISIANA 


0  BEDBOOMS  1  BEDROOM   2  BEDROOMS  3  BEDROOMS  4  BEDROOMS 


ALEXANDRIA,  LA   MSA 

COUNT¥( lES) 
BATON  ROUGE,  LA   MSA 

COUNTV( lES) 
HOUMA-THIBODAUX ,  LA 

COUNTV( lES) 
LAFAYETTE,   LA    MSA 

COUNTV( lES) 
LAKE  CHARLES,  LA   MSA 

COUNTY* IES> 
MONROE,  LA   MSA 

COUNTY( I ES) 
NEW  ORLEANS.   LA   MSA 

COUNTY{ lES) 
SHREVEPORT,   LA    MSA 

COUNTV( lES) 

NONMETROPOLI TAN  COUNT 

0  REC0OOM5 


ASSLMF  T 10^ 

135 

BEAUREGARD 

1T1 

CALDWELL 

ITO 

CATAHOULA 

21  1- 

CONCORDIA 

21  1 

EAST  CARROLL 

170 

EVANGELINE 

205 

GRANT 

21  1 

IBERVILLE 

177 

JEFFERSON  DA 

171 

LINCOLN 

220 

MOREHOUSE 

170 

PLAQUEMINES 

310 

RED  RIVER 

220 

SABINE 

2?C 

ST  ^iMf  S 

■  a  -~ 

ST  MflB' 

?  *"  ^ 

TENSiS 

'  70 

VERMIL ION 

2  14 

WASHINGTON 

200 

WEST  CARROLL 

170 

WINN 

21  1 

RAPiDtS 

ASCENSION, 

E  EATON  BCw 

MSA 

LAFOURCHE , 

TESCfBCNNE 

LAFAVE  ^-E  , 

S '  MAS  -  ! N 

CALCASI EU 

OUACHITA 

JEFFERSON. 

ORLEANS   S' 

BOSSIER.  C 

ADDO 

lES 

■  ef:=-OM 

2  BEDROOMS 

2<:  : 

306 

2  25 

263 

2  C  S 

2dK 

21- 

24  3 

256 

3  C  2 

256 

302 

207 

It  3 

248 

292 

256 

302 

215 

253 

208 

215 

269 

3  •  6 

707 

243 

3  *  c 

442 

^•^■^ 

3  '  6 

369 

3  '  6 

225 

263 

308 

36  ' 

207 

243 

260 

t  Q  ^ 

243 

286 

2  0  - 

243 

256 

302 

LIVINGSTON.  W  BATON  ROUG 


FFSNARD,  ST  CHARLES,  ST  JOHN  THE, 


312 

2"6 
3  ■  2 
251 


2S  ' 


382 

330 
307 
304 

3'B 

3-S 
304 
366 
378 
3  <   ■" 

T  ^  ~ 

394 

3  0  4 

r5  3 
39  4 

394 


304 
38  2 
357 
304 
378 


428 
370 
343 
340 

423 

423 
340 
4  1  0 
423 
355 
343 

4  4  2 

3  40 
6  ■  3 

44  2 
44  2 
370 
506 
340 
428 
40  1 
340 
423 


BFOCOOMS 


ALLEN 

AVOYELLES 

2  '  ' 

BIENVILLE 

2  2? 

CAMERON 

1  ^  ■ 

CLAIBORNE 

220 

DE  SOTO 

220 

E  FELICI'N'- 

■  77 

F  RANKL IN 

170 

IBERIA 

252 

JACKSON 

170 

LA  SALLE 

2  1  1 

MADISON 

1  70 

NATCHITOCHES 

220 

POINTS  COUPE 

177 

RICHLAND 

170 

ST  HELENA 

1  7  7 

ST  LANDRY 

2C5 

TANG! PAHOA 

200 

UNION 

170 

V  E  RNCN 

21  1 

WEBSTER 

191 

W  FELICIANA 

177 

30  1 
378 
335 
378 
302 
300 

4  1  7 
34  1 


1  BEDROOM 
208 
256 
269 
208 
2  69 

2  ■  ' 
207 
308 
207 


269 
2  •  5 

2  •  ': 
2  4^ 

2  4  i 


207 
256 
233 
2  15 


355 
445 
394 
445 
353 
353 
491 
403 


BEDROOMS 

245 

302 

316 

245 

316 

316 

253 

243 

36  1 

243 

302 

243 

316 

2i3 

243 

2  53 

292 

286 

243 

302 

274 

253 


444 

556 
492 
556 
440 
442 
613 
503 


BEDROOMS 

307 

378 

394 

307 

394 

394 

317 

304 

452 

304 

378 

304 

394 

317 

304 

317 

366 

357 

304 

378 

342 

3  1  7 


496 
623 
552 
623 
492 
494 
687 
563 


BEDROOMS 

343 

423 

442 

343 

442 

442 

355 

340 

506 

340 

423 

340 

442 

355 

340 

355 

410 

401 

340 

423 

383 

355 


S 
O 

s 


z 


B 
> 


o 


NOTE:  THE  FMRS  FOR  UNIT  SIZES  LARGER  THAN  FOUR  -  BEDROOMS  ARE  CALCULATED  BY 
ADDITIONAL  BEDROOM.  TO  ILLUSTRATE,  THE  FMR  FOR  A  FIVE-BEOROOM  UNIT  IS  1.15 
THE  FMR  FOR  A  SIX-BEDROOM  UNIT  IS  1.30  TIMES  THE  FOUR-BEDROOM  FMR,  ETC. 


ADDING  15  PERCENT  TO  THE  FOUR-BEDROOM  FMR  FOR  EACH 
TIMES  THE  FOUR-BEDROOM  FMR,   AND  THE  CALCULATION  OF 


r»IR  MARKET  RENTS  FOR  EXISTING  HOUSING  (INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAM)  082487 

0  BEDROOMS  1  BEDROOM   2  BEDROOMS  3  BEDROOMS  4  BEDROOMS 


SCHEDULE  B 
S  T  A  T  E :  MAINE 

BANGOR .  ME  MSA 

COUNTY:  PENOBSCOT  TOWNS  OF  eaNGOR,  BREWER.  EDOINGTON   GLENBURN 
ORRINQTOM.  PENOBSCOT  IN.  VEAZIE 

COUNTY:  WALDO  TOWNS  OF  WINTERPORT 
I EWISTON- AUBURN .  ME  MSA 

COUNTY:   ANDROSCOGGIN  TOWNS  OF  AUBURN,   GREESE,   LEWISTON,   LISBON 
PORTLAND,  ME  MSA 

COUNTY:  CUMBERLAND  TOWNS  OF  CA°E  ELIZABE,  CUMBERLAND,  FALMOUTH 
SCARBOROUGH,   SOUTH  PCRTLA.   STANDISH.  WESTBROOK 

COUNTY;   YORK  TOWNS  OF  Bj«TCN.   MOLLIS   ClD  ORCHARD 
PORTSMOUTH-DOVER-ROCHESTER.  NH-ME  MSA 

COUNTY:  YORK  TOWNS  OF  BERWICK.  ELIGT   kSTTEBv   NORTm  B E k » I C 


300  365  429 

HAMPDEN.  HERMON.  mOLDEN.  KENDuS"EAC 


537 
OLD  TOWN. 


602 

ORC>JO 


3  16  3''6  «25 

MECHANIC  FAL.   POLAND,   SABATTUS 

368  469  592 

FREEPQRT,  GORHAM.  GRAY,  NORTH  YARMOU. 

WINDHAM.   YARMOUTH 


47B 


664 

PORTLAND. 


540 


798 

RAYMOND 


3  9  = 

SOUTH  e t Hw 1 : 


=.65 


70« 


791 


*E  >  ;.S 


^CK  * 


0  BEDROOMS 
274 


1  BEDROOM 
324 


8E"^?CMS 
383 


3  BEOBCOWS 
469 


NONMETROPOL ITAN  COUNTIES  OR  PAR^S  C«   CCuSTIES 

ANDROSCOGGIN   COUNTY  TOWNS  OF  DUOMtM   LEEDS    LIvEOMORf    Ll.ERMCRt  FA 
MINOT,   TURNER.   WALES 

AROOSTOOK    COUNTY  *'»  Jii 

CUMBERLAND   COUNTY  TOWNS  OF  BALDWIN,  BRIDGTON,  BRUNSWICK.  CASCO  309  375 
HARPSWELL ,   HARRISON.   NAPLES.   NEW  GLOUCEST.   POWNAL.   SEBAGO 

FRANKLIN   COUNTY  *•'  222 

HANCOCK   COUNTY                     1  Vn  3«B 

KENNEBEC   COUNTY                  I  j93  «• 

KNOX   COUNTY                       '  "J  222 

LINCOLN   COUNTY  279  33B 

OXFORD   COUNTY  Jf'  5?? 

PENOBSCOT    COUNTY  TOWNS  OF  ALTON.   AHGYLE,   BHAOFORD,   BHAOlEy,   BURLINGTON  288  348 

CARMEL   CARROLL    CHARLESTON.   CHESTER.   CLIFTON,   CORINNA,  CORINTH,   DEXTER.  DIXMONT.  DREW 

ENFIELD   ETNA   EXETER   GARLAND   GRAND  FALLS.  GHEENBUSh.  GREENFIELD.  HOWLAND,  HUDSON.  KINGMAN,  LAGRANGE,  LAKEVILLE 

LEE    LEVANT    LINCOLN   'lCwElL    MA T T A WAMK E AG ,   MAXFIELD,   MEDWflV.  MILFORD.  MILLINOCKET.  MOUNT  CHASE.   NEWBURGH 

NORTH  PENOBS,  P A 3S A D JMk t AG .  PATTEN.  PLYMOUiH,  PRENTISS.  SEBOEIS.  SPRINGFIELD,  STACYVILLE.  STETSON.  SUMMIT 

WEBSTER.   WHITNEY,  WINN,  WOODVILLE 

PISCATAQUIS   COUNTY               ■  241  293 

I  279  338 


BEDROOMS 
518 


40O 
441 

391 
40« 
419 
408 
399 
391 

40S 


499 
B48 

46.3 

509 
929 
507 
499 
463 
607 


559 
610 

929 
968 
987 
568 
558 
925 
868 


EAST  MILLING.  E0IN8URG 


NEWPORT 

TWOMBLV 


SAGADAHOC   COUNTY 

SOMERSET   COUNTY 

WALDO   COUNTY  TOWNS  OF  BELFAST,  BELMONT.   BROO"S,   BuRNhAM,   FRANKFORT  283  344 

FREEDOM    ISLESBORO.   UACKSON.   KNC«.   LIBERTY,   L I NCOL NV I L L E ,  MONROE,   MONTVILLE.  MORRIlL. 

-    -   -    - TROY,   UNITY,   WALDO 

283  344 

353  4  16 


345 
463 

399 

405 
NORTHFOR  ' 


433 
540 

499 


F  -'.  ^E  =W' 


484 
633 

558 

56S 
PEC 


SEARSMONT.   SEARSPORT.   STOCKTON  SPK.   SWANVILLE,   THORNDIKE, 
WASHINGTON   COUNTY 
YORK   COUNTY  TOWNS  OF  ACTON.  ALFRED.  ARUNDEL,  BIDOEFORD.  CORNISH.  DAYTON 

KENNEBUNK    >■  ENNE9JNKP0R  ,   LEBANON    LIMERICK.   LIMINGTON    lyMAN   NEWFJEvC.   FARSONSFIElC 
WATERBORO 


4C5 

525 
5AC0 


S  A  N  f  C  R 


507 
540 

;  .   SHAF^ 


STATE: 

BALTIMORE 
COLUMB I  A  , 


M .-.  H  Y  L  A  S  0 


0  BESR30VS   1  BECROC 


2  BECnOOMS  3  BEDBDCMS  4 


ANNE  AKuN'TEl 
COLUMB I  A 


MD   MSA 

COUNTY  1  I E  S 
MD   MSA 

COUNTY   !  E  S 
CUMBERLAND,   MD-WV    MSA 

COUNTYiIESi    ALLEGANY 
HAGERSTOWN.  MO   MSA 

COUNTY' lESi    WASHINGTON 
WASHINGTON.   DC-MD-VA   MSA 

COUNTViIESl-  CALVERT   CHARLES 
WILMINGTON,  DE-Na-MD  PMSA 

COUNTVI IES> :  CECIL 

NONMETROPOL I  TAN  COUNTIES 

0  BEDROOMS  1  BEDROOM 

CAROLINE  273  327 

GARRETT  259  315 

ST  MARYS  359  434 

TALBOT  312  379 

WORCESTER  282  344 


:aRROLL,  HARFORD.  HOWARD. 


349 
OUEEN  ANNES . 
444 


FREDERICK.  MONTGOMERV   PRINCE  GEORG 


367 


BALTIMORE 
539 

307 

351 

501 

439 


2  BEDROOMS 
385 
3""  1 
507 
446 
40  1 


3  BEDROOMS 
4S2 
463 
636 
558 
501 


4  BEDROOMS 
540 
519 
703 
624 
561 


c  rR  :-E  s^E  s 

"EN" 

s :  V  f  R  s  t  T 


0  BEDROOMS 
ISO 
285 
280 
333 


BEDROOM 

340 

347 

340 

407 


499 
635 
359 
413 
690 
522 


BE  C ROOMS 

40  ' 

408 

401 

476 


624 
792 
444 
SIT 
741 
«S2 


BEDROC 
50  1 
61  1 
SOI 
602 


568 
655 


BEDROOMS 

699 

888 

498 

578 

830 

778 

4  EEOROCMS 
*■  *-  ' 
5"  1 
S«l 
581 


•*1 

s. 
s 


< 

to 

Z 

o 


a> 


o. 


OQ 

e 

CD 


CO 

a» 


O 

•a 
o 

CB 

n 
o. 

E. 
n 


NOTE:  TmE  cmRS  FOR  UNIT  SIZES  LAB 
ADDITIONAL  BEDROOM,  TO  ILLUSTRATE. 
THE  FMR  FOR  A  SIX-BEDROOM  UNIT   IS  ' 


;EH  T-iAN  cOuR-BEDBCOMS  are  CAlCu^A''EO  By  ADDING 
tmE  tMR  FOR  A  FIVE-BEDROOM  UNIT  IS  1.15  TIMES 
30  TIMES  THE  FOUR-BEDROOM  FMR,   ETC. 


'5  PERCENT  '0  '-"t  ' 
r-E  'OUR -BEDROOM  rw= 


:R00M  FMR  FCC  EACH 

■he  c  -'-^c  ^l  a  - :  on  of 


I 

CD 


SCHEDULE  B   -   fAIR  MARKET  BENTS  FOR  EXISTING  MOUSING  (INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PBCGRAM)   082487 
STATE:  MASSACHUSETTS        |  o  BEDROOMS  '  BEDROOM   7    BEDROOMS  3  BEDROOMS  *  BE^SCCWS 

830  S««  7S*         »4S         1062 


BOSTON   MA  PMSa 
COUNTV 


COUNTV 
COUNTY 


COUNTV: 
COUNTV: 


BROCKTON. 


m: Lf ord 

478 


SCJTHBOROuGH . 
599 


UPTON 
726 


WEST  BRIDGE*),  MhITMAN 
4  17  50  1 


BRISTOL  TOWNS  Of  MANSFIELD.  NORTON.  BAVNhAM 
ESSEX   TOWNS  Of   LVNN.   LVNNFIELD,   NAWant.   SAUGUS 

MIDDLESEX  TOWNS  OF  ACTON,   ARLINGTON.   ASHLAND.   AVER.   BEDFORD,   BELMONT.   BC«BOR0UGH.   BURLINGTON.   CAMBRIDGE ,   CAR^IS^E 
CONCORD.  EVERETT,   FRAMINGMAM.  GRQTON,  HOLLISTON,  MOPKINTON.  HUDSON.  LE»INGTON.   LINCOLN   LITTLETON.  MA^CEN 
MARLBOROUGH.   MAVNARD.   MEDFQRD.   MELROSE.   NATICK,   NEWTON.   NORTH  READIN,   READING    SHERBORN,   SHIRLEV 
SOMERVILLE,   STONEHAM.   STOW,   SUDBURY.   TOWNSEND.   WAKEFIELD,   WALTHAM.   WATERTOWN    WAYLANC   'VtS'^ON    "ILMINO'CN 
WINCHESTER,  WOBURN 
NORFOLK   TOWNS  OF  BELLINGHAM,   BRAINTREE.   BRCONLINE.   CANTQN,   COHASSET.   DEDHAM.   DOVER.   FO«BOR0UGW,   FRANKLIN.   HOLBROOK 
MEDFIELD.   MEDWAY.   MILLIS.   MILTON.   NEEDHAM,   NORFOLK.   NORWOOD.   OUINCY.   RANDOLPH.   SHARON.   STOUGHTOn!   WALPOLE 
WELLESLEV.   WESTWOOD.   WEYMOUTH,   WRENTHAM 
PLYMOUTH  TOWNS  OF  CARVER.   DU«BURY.   HANCvER.   HANSON.   HINGHAM.   HULL.   KINGS''CN.   L4KEV1LLE.   MARShFIElO    MICDlEBORCLG 
NORWELL.   PEMBROKE.   PLYMOUTH,   PLYMPTCN,   ROCKLAND.   SCITUATE 
COUNTV:  SUFFOLK  TOWNS  OF  BOSTON,  CHELSEA.  REVERE.  WINTHROP 
COUNTV:  WORCESTER  TOWNS  OF  BERLIN.  BOLTON,  HARVARD.  HOPEDALE.  LANCASTER,  MENCON 

MA  PMSA  396 

COUNTV:  BRISTOL  TOWNS  OF  EASTON 
COUNTV:   NORFOLK   TOWNS  OF   AVON 

COUNTV:   PLYMOUTH  TOWNS  OF  A8INGT0N.   BRIDGEWATER,   BROCKTON.   EAST  BRIDGEW,   HALIFAX, 
FALL  RIVER,  MA-RI  PMSA  350 

COUNT"    BRISTOL   TOWNS  0^   FALL  RIVER,   SOMERSET,   SWANSEA.   WESfPORT 
F I TCHBURG-LEOMI NSTE R .   MA  MSA  383 

COUNTY:   MIDDLESEX   TOWNS  OF  ASHBV 

COUNTY:  WORCESTER  TOWNS  OF  ASHBuRNMAM,  FITCHBuRG.  LEOMINSTER,  LUNENBURG.  WESTMINSTER 
LAWRENCE -HAVERMI LL ,   MA-NH  PMSA  423  515  817 

COUNTY;  ESSEX  TOWNS  OF  AMESBURY,  ANDOVEH.  BOKFORD.  GEORGETOWN.  GROVELAND,  HAVERHILL.  LAWRENCE.  MERRIMAC, 
NEWBURYRORT,   NORTH  ANDOVE.   SALISBURY.   WEST  NEWBURY 
LOWELL,   MA-NH  PMSA  407  495 

COUNT/    MIDDLESEX  ■'OWNS  OF  BILLERICA.   CHELMSFORD.   DRACUT,   DUNSTABlE.   LOWELL,   PEFPERELL, 
NEW  BEDFORD.  MA  MSA  357 

COUNTY:   BRISTOL  TOWNS  OF  ACUSHNET.   DARTMOUTH.   FAIRHAVEN.   FREETOWN    NEW  BEDFORD 
COUNTY:   PLYMOUTH  TOWNS  OF  MARION.   MA T T APO I SE T T .   ROCHESTER 
PAWTUCKE T-WOONSOCKE T- ATTLEBORO ,   RI-MA  PMSA  340 

COUNTY    BRISTOL   TOWNS  OF  ATTLEBORO,   NORTH  ATTlEB,   REHOBOtm.   SEEkONk 
COUNTY:   NORFOLK   TOWNS  OF   PLAINVILLE 

COUNTY   WORCESTER  TOWNS  OF  BLACkSTQNE.  MILLVILLE 
PITTSFIELD.  MA  MSA  354 

COUNTY    BERKSHIRE  TOWNS  OF  CHESHIRE.   DALTON,   HINSDALE.   L ANE SBOROUGH ,   LEE.   LENC> 
SALEM-GLOUCESTER.  MA  PMSA  472 

COUNTY;  ESSEX  TOWNS  OF  BEVERLY,  OANVERS,  ESSEX.  GLOUCESTER.  HAMILTON.   IPSWICH.  MANCHESTER. 
ROCKPORT.   ROWLEY.   SALEM,   SWAMPSCOTT.   TOPSFIELD    WENHAM 
SPRINGFIELD.   MA  MSA  362  440  513 

COUNTY:   HAMPDEN  TOWNS  OF  AGAWAM.   CHICOPEE.   EAST  LONGMEA,   HAMPDEN.   HOLYOKE.   LONGMEADOW.   LUDLOW.  MONSON . 

RuSSELL.   SOUTHWICK.   SPRINGFIELD,   WESTFIELD.   WEST  SPRINGE,   WILBRAHAM 
COUNTY    HAMPSHIRE   TOWNS  OF  BELCHERTOWN.   EASTHAMPTON.  GRANBY.  HUNTINGTON.   NORTHAMPTON,   SOUTHAMPTON,   SOUTH  HADLEY 
WORCESTER,  MA  MSA  367  45t  529  663  74: 

COUNTY;   WORCESTER   TOWNS  C   AUBURN,   BARRE.   BQVLSTON.   BROOKFIELD.   CHARLTON.   CLINTON.   DOUGLAS.   DUDLEY,   EAST  BROOKFI    GBAETQig 
HOLDEN.   LEICESTER,   MILLBURY.   NOR T HBOROUGH .   NORThbRIDGE.   NORTH  BROCKF.   OXFORD,   PAXTON,   PRINCETON    RUTLAND 
SHREWSBURY,  SPENCER,  STERLING.  SUTTON.  UXBRIDGE,  WEBSTER.  WESTBOROUGH,  WEST  BOYlSTO,  WORCESTER 


464 


40  1 
412 


647 


yewksbURy 
474 


ISO 
683 


705 

METHUEN . 


814 


640 
76S 


784 

NEWBUR  Y 


4SS 


T vnGSBCROUGh 
580 


69« 


WE  ST  FORD 
640 


679 


429  502 

PIT-'SFIELD.   RICHMOND, 
572  674 

MaRBlEhEAD . 


624 

STOCKBR I DGE 
842 

MI  DDL E  TON 


T03 


943 

PEABOC Y 


640  7  19 

MONTGOMERY.   PALMER 


NONME TROPOL I  TAN  COUNTIES  CR  PARTS  OF  COUNTIES 

BARNSTABLE    COUNTV  474  68S  669 

BERKSHIRE    COUNTY  TOWNS  OF  AOAMi    ALFORD,   BECKET.   CLARKSBURG.  EGREMONT  312  379  446 

FLORIDA,   GREAT  BARRIN    HANCOCK,   MONTEREY,   MOUNT  WASHIN.   NEW  ASHFORD,   NEW  MARLBORO,  NORTH  ADAMS 

SANDiSFiELO.  SAVOY,  Sheffield,  tvringham,  Washington,  west  stockbr.  wi ll i amstown .  Windsor 


0  BEDROOMS  1  BEDROOM   2  BEDROOMS  3  BEDROOMS 

636 

557 

OTIS.  PERU 


BRISTOL   COUNTY  TOWNS  OF  BERKLEY.  DIGHTON. 

DUKES   COUNTV 

FRANKLIN    COUNTV 

HAMPDEN   COUNTY  TOWNS  OF  BLANDFORD.  BRIMFIElD.  CHESTER.  GRANvILLE 

holland,  tolland,  wales 
hampshire   countv  towns  of  amherst.  chesterfield.  cummington.  goshen 

hadley.  hatfield.  middlefield.  pelham.  plainfield.  ware, 
nantucket   county 
Plymouth  county  towns  of  wareham 

WORCESTER    county  towns  OF  ATHOL.   GARDNER.   H&RDWICK.   MUBBARDSTON 

NEW  BRAINTRE.   OAKHAM,   PETERSHAM.   PHILLIPSTON,   RQYALSTON. 
WI NCHENDON 


345 

474 

§1 


in 


4  1  7 

585 
429 
39« 


424  491 

WESTHAMPTON.  WILLIAMSBURG 
474  585 

349  408 

345  407 

SOUTHERIDGE.  STuRBRIDGE. 


49  1  690 

669  83« 

5b  I  630 

4«9  S83 

602  ^24 
*CR  ■'H  1  NGTON 

669  836 

479  S92 

491  602 

T  EMPl  E  TON  WARREN 


BEDROOMS 
937 
624 


667 
937 
702 
653 

84  • 

937 
659 
669 


WEST  BROCKF I 


NOTE:  THE  FMRS  FOR  UNIT  SIZES  LARGER  THAN  F OUR  -  BE DROOMS  ARE  CALCULATED  BY  ADDING  15  PERCENT  TO  THE  FOUR-BEDROOM  FMR  FOR  EACH 
ADDITIONAL  BEDROOM.  TO  ILLUSTRATE.  the  FMR  fCR  A  F|vE-BEDROOM  UNIT  IS  I. IS  TIMES  THE  FOUR-BEDROOM  FMR.  AND  THE  CALCULATION  OF 
THE  FMR  FOR  A  SIX-BEDROOM  UNIT  IS  1  30  TIMES  THE  FOUR-BEDROOM  FMR,  ETC 
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SCHEDULE  B    FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING  (INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMi  082487 


STATE: 


Ml C  XIGAN 


COUNT¥(IES(;  WASHTENAW 
BATTLE  CREEK.  MI    MSA 

COUNTYIIES):  CALHOUN 
BENTON  HARBOR,  MI    MSA 

COUNTY! lESI .  BERRIEN 
DETROIT.  MI  PMSA 

COUNTV( lESi ■ 
FLINT,  MI   MSA 

COUNTY ( lES  » 
GRAND  RAPIDS.  MI   MSA 

COUNTY(  IES>  : 
JACKSON,  MI    MSA 

COUNT V(  I ES  >  . 
KALAMAZOO.  MI    MSA 

COUNTY< lES) . 
LANSING-EAST  LANSING. 

COUNTY ( lES)  • 
MUSKEGON.  MI    MSA 

COUNTY (  lES  >  : 
SAGINAW-BAY  CITY-MIDLAND.  MI    MSA 

COUNTY(IES>.   BAY,  MIDLAND 


LAPEER,  LIVINGiSTON. 

GENESEE 

KENT.  OTTAWA 

JACKSON 

KALAMAZOO 

MI    MSA 

CLINTON    EATON.   INGHAM 


MACOMB.  MONROE.  OAKLAND.   ST  CLAIR, 


MUSKEGON 


NONMETROPOLl 
O 
ALCONA 
ALLEGAN 
ANTRIM 
BARAGA 
BENZIE 
CASS 

CHEBOYGAN 
CLARE 
DELTA 
EMMET 
GOGEBIC 
GRATIOT 
HOUGHTON 
IONIA 
IRON 

K4LH&SK  A 
L4KE 
LENiWEE 
M  i  c  '  I  M  a  C 
M  .*.  R  0  -  E  "  E 
M  E  C  -  S  '  i 
M  :  S  S 1  „.  »  -  E 

OCEANA 

ONTQNaaosi 
OSCODA 

PKESOCE  ;s..  f 

S'  jOSEP" 
SCuQOLCRaF  T 
TwSCOl  4 
WE  «FO«D 


TAN  COUNT 
BEDROOMS 
226 
262 
283 
231 
283 
257 

?r  = 

;  2  3 
r  3  1 

2  3  • 
2  9  * 
2  3  ■ 
2  c  a 


283 
260 
28  1 
223 
283 
260 
283 
226 
2  *"  2 
2  3  ' 


264 
223 
25S 
283 


lES 

1  BEDROOM 
275 
319 
342 
280 
342 
31  1 
275 
302 
270 
342 
280 
344 
280 
320 
280 
342 
3  16 
340 
270 
342 
3  16 
342 
275 
305 
280 
275 
275 
321 
270 
309 
342 


SAGINAW 


BEDROOMS 

324 

374 

403 

330 

403 

366 

324 

35  6 

320 

403 

330 

404 

330 

4:  3 

3' 

4  0  1 

320 

403 

37  1 

403 

3?4 

360 

330 

324 

324 

378 

320 

363 

403 


BEDROOMS 

405 

468 

504 

413 

504 

459 

405 

444 

399 

504 
4  13 
506 
413 
469 
413 
?  04 
464 
502 
399 
504 
464 
504 
405 
45  1 
4  13 
405 
405 
4-'2 
399 
455 
504 


4  BEDROOMS 
454 
525 
565 
463 
569 
513 
454 
498 
447 
665 
463 
567 
463 
525 
463 
565 
521 
563 
447 
565 
521 
565 
454 
504 
463 

454 
454 
529 
447 

509 
565 


0  BEDROOMS 
JS2 
259 
188 

355 

WAYNE 
272 

255 

285 

297 

311 

253 

281 


ALGER 
ALPENA 
ARENAC 
BARRY 

BRANCH 

CHARLEVOI  X 

CHI PPEWA 

CRAWFORD 

DICK INSON 

GLADWIN 

GRD  TRAVERSE 

HI LLSDALE 

HURON 

IOSCO 

ISABELLA 

KEWEENAW 

LEELANAJ 

LUCE 

M4M  STEE 

M4S0M 

VE  SOWI NEE 

VN-C-'-  ,  M 

NE  *A  «  GC 

0GEM4* 

CSCEOL A 

O I SE  *0 

BCSCOVMON 

SANILAC 

SM I 4WASSE I 

VAN   BURE  N 


BEDROOMS 
223 

226 
248 
264 
264 
283 
223 
226 
23  1 
248 
283 
28  ' 
2  5  5 
248 
284 
231 
283 
223 
283 
260 
283 
252 
263 
248 
260 
226 
248 
255 
280 
25  - 


BEDROOM 

464 

3t4 

350 

427 

331 

313 

345 

357 

373 

307 

339 


1  BEDROOM 
270 
275 
302 
321 
32  1 
342 
270 
275 
293 
302 
342 
340 
309 
302 
344 
280 
342 
270 
342 
316 
342 
3  19 
3  16 
302 
3  '6 
275 
302 
309 
339 
3  '  1 


2  RFDROOMS  3  BEDROOMS  4 


547 
369 
410 
498 
391 
366 
406 
420 
437 
362 
398 


BEDROOMS 

320 

324 

356 

378 

378 

403 

320 

324 

345 

356 

403 

401 

363 

356 

404 

330 

403 

320 

403 

37  1 

403 

374 

37  1 

356 

3^  1 

324 

356 

363 

400 

366 


683 
463 
S13 
621 
489 
467 
S07 
S16 
642 
493 
499 


3  BEDROOMS 
399 
405 
444 
472 
472 
S04 
399 
409 
431 
444 
B04 
BOX 
48S 
444 
B06 
413 
504 
399 
504 
464 
504 
468 
464 
444 
464 
405 
444 
455 
500 
459 


BEDKOCMS 

■'65 

9i9 

575 

69? 

S46 

SI6 

569 

575 

606 

S06 

588 


BEDROOMS 

447 

454 

49B 

829 

929 

S6S 

447 

484 

494 

49* 

BCS 

8C3 

BOB 

498 

887 

483 

869 

447 

868 

S2« 

869 

825 

821 

498 

821 

454 

498 

909 

961 

813 


I 

3 

I 


< 

en 
to 

Z 

o 


03 


CB 
> 

c 

C 


? 


CO 
» 


NOTE-  THE  FMRS  FOR  UNIT  STZES  LARGER  THAN  F OUR  -  BEDROOMS  ARE  CALCULATED  BY  ADDING  i5  PERCENT  TO  THE  FOUR-BEDROOM  FMR  FOR  EACH 
ADDITIONAL  BEDROOM.  TO  ILLUSTRATE,  THE  FMR  FOR  A  FIVE-EEDROOM  UNIT  IS  1.15  TIMES  THE  FOUR-BEDROOM  FMR.  AND  THE  CALCULATION  OF 
THE  FMR  FOR  A  SIX-BEDROOM  UNIT  IS  '.30  TIMES  THE  FOUR-BEDROOM  f'l~        ETC. 


W 

a» 


SCHEDULE    B     -     FAIR    MARKET     cf 
STATE:     MINNESOTA 


■HOUSING     (INCLUDING    HOUSING    =^I-v.- 


BiD'iOC'fS     1     BEDROOV        2 


:  !  f  S  c  B  - 


BEC^ICOWS  3  BECBCCV5 


DULUTH,  MN-WI    MSA  I 

COUNTV(IES):  ST  LOUIS  I 
FARGO-MOORHEAD,  NO-MN   MSA      | 

COUNTY( IES> :  CLAY 

MINNEAPOLIS-ST.  PAUL,  MN-WI   MSA 

COUNTy(IES'-  ANOKA,  CARVER.  CHiSAG'C 
ROCHESTER.  MN   MSA 

COUNTV(IES»:  OlVS-ED 
ST.  CLOUD,  MN   MSA 

COUNTV( lES) ;  BENTON 


men'.e  fin. 


288 
289 

359 

SCOTT 
3  05 

291 


343 

35  1 

WASi-  :  NQT 

3-0 

353 


SHERB'JOME   STfARSS 


PARL 
WOOD 


NONMETROPOLIT 

0 
AI  TKIN 
BELTRAMI 
BLUE  EARTH 
CARLTON 
CHI PPEWA 
COOK 

CROW  WING 
DOUGLAS 
F ILLMORE 
GOODHUE 
HOUSTON 
ITASCA 
KANABEC 
KITTSON 
LAC  QUI 
LAKE  OF 
LINCOLN 
MCLEOD 
MARSHALL 
MEEKER 
MORRISON 
MURRAY 
NOBLES 
OTTER  TAIL 
PINE 
POLK 

RED  LAKE 
RENVILLE 
ROCK 
SIBLEY 
STEVENS 
TODD 
WABASHA 
WASECA 
WILKIN 
YELLOW  MEC IC 


AN  COUNTI 

BEDROOMS 

261 

25  1 

291 

263 

232 

261 

245 

260 

24  1 
251 
241 
263 
261 
251 
232 

25  1 
240 
274 
25  1 
274 
245 

:40 
:  40 

260 
261 
251 
25  1 
274 
240 
272 
260 
245 
251 
247 
260 
232 


ES 

1  BEDROOM 
318 
305 
352 
320 
283 
318 
297 
317 
292 
305 
292 
320 
318 
305 
283 
305 
289 
333 
305 
333 
297 
289 
289 
317 
318 
305 
305 
333 
289 
331 
317 
297 
305 
301 
317 
283 


BEDROOMS 

374 

358 

408 

374 

333 

374 

372 

3"': 

345 
356 
345 
374 
374 
358 
333 
358 
338 
39  1 
358 
391 
35  1 
338 
338 
372 
374 
358 
358 
391 
333 
388 
372 
35  1 
356 
354 

3"  : 

33  3 


BEDROOM"; 

468 

448 

504 

468 

4  1  7 

468 
460 
466 
431 
443 
43  1 
468 
468 
448 
4  1  7 
448 
420 
4  9  0 
448 

490 
439 
420 
420 
466 
468 
448 
448 
490 
420 
485 
466 
4  39 
4  4  3 
4  4  3 
466 


E  :  4 
603 
557 
524 
466 
S24 
512 
522 
482 
495 
482 
524 
524 
503 
466 
503 
46' 
548 
503 
548 
49  1 

467 
467 
522 
524 

503 
503 
548 

467 
544 
522 
49  1 
495 
495 
522 
466 


0 

BEDROOM? 

1  BED 

EE  C-  E  c 

260 

3  •  ~ 

BIG  STONE 

232 

283 

BROWN 

247 

301 

CASS 

245 

897 

CLEARWA  TE  R 

2  5  1 

305 

COTTONWOOD 

2  3  2 

283 

DODGE 

2  36 

286 

CARIBAULT 

247 

301 

CREEBORN 

284 

345 

GRANT 

260 

317 

M  u  B  B  A  R  D 

25  1 

305 

JACKSON 

240 

289 

K AND  I  VO" I 

2-4 

333 

HOOCH  I ChI NG 

26  1 

318 

LAKE 

261 

318 

LE  SUEUR 

272 

33  1 

LTON 

240 

289 

MAMNOMEN 

25  1 

305 

MART  1 N 

247 

301 

v:lle  la-s 

26' 

318 

MOWER 

24  • 

292 

NICOLLET 

2T2 

331 

NORMAN 

25  ! 

305 

PENNINGTON 

25  1 

305 

P I PESTONE 

240 

289 

POPE 

26  0 

3  17 

REDWOOD 

232 

283 

RICE 

284 

345 

ROSEAU 

25  1 

305 

S'EE.E 

284 

345 

SWI  f  T 

232 

283 

TRAVERSE 

260 

3  1  7 

WADENA 

245 

297 

WA  TONWAN 

247 

301 

WI NONA 

24  2 

292 

404 
4t3 

5  'S 

:g>-t 

436 

4  15 


beds: 

3-2 

333 

354 
351 
3S8 
933 

336 

354 
407 

372 
358 
338 
391 
374 
374 
388 
338 
358 
354 
3''4 
345 
3S8 
358 
358 
338 
3-2 
333 
40T 

358 
407 
333 
372 
35  1 
354 
345 


CVS 


506 

8ia 

«4B 
B4B 
B20 


SE  OR 

4  65 

4  17 

443 

439 

448 

«»7 

420 

443 

SOS 

466 

448 

420 

490 

468 

468 

485 

420 

448 

443 

468 

431 

485 

443 
448 

420 

466 

4  1  7 

508 

448 

508 

4  1  7 

466 
439 
443 

431 


BEDROOMS 

567 

S80 

•  to 
Bsa 

BEDROOMS 

5  2  2 

466 

4»« 

491 

803 

4B< 

471 

49B 

B«9 

B22 

803 

4«7 

848 

524 

824 

544 

467 

803 

498 

824 

482 

844 

803 

803 

467 

822 

466 

569 

503 

669 

466 

522 

491 

495 

482 


NOTE:  THE  FMRS  FOR  UNIT  SIZES  LARGER  THAN  F  OU  R  -  8  E  D  ROOMS  ARE  CALCULATED  BY  AOOiNG  lE  P  E  R  C  t  >j  '  TO  the  FOUR-BEDROOM  ■"'/=;  <^  3  R  Ei;H 
ADDITIONAL  BEDROOM.  TO  ILLUSTRATE,  THE  FMR  FOR  A  FIVE-BEDROOM  UNIT  IS  1.15  TIMES  The  FOUR-BEDROOM  FMR.  AND  THE  C f l C ^ ^ A t ] CA,  OF 
THE  FMR  FOR  A  SIX-BEDROOM  UNIT  IS  1.30  TIMES  THE  FOUR-BEDROOM  FMR,  ETC. 


SCHEDULE  e     FAIR  MARKET  HEN13  FOR  EXISTING  HOUSING  (INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  aGENClES  PfiOGRAMi  08248'' 
S  T  *  T  t   MISSISSIPPI  0  BEDROOMS  i  eEDROOM   2  BEDROOMS  3  BeOSQOMS  «  8EDR00M« 

246  300  363  44?  494 

313  380  448  560  628 

258  317  374  464  5J3 

269  326  383  481  539 


BILOm -GULFPORT  ,  MS   MSA 

COUNTV(IES)    HANCOCK    HARRISON 
JACKSON.  MS   MSA 

COUNTVlIES):   HINDS.  MA   t SON .  RANKIN 
MEMPHIS,   TN  AR-MS   MSA 

COUNTY( lES) ;  DE  SOTO 
PASCAGOULA,  MS   MSA 

COUNTVlIES).   JACKSON 


NONMETROPOLITAN  COUNTIES 

0 

BEDROOMS  1 

BEDR 

DOM    ^  p'~=-~ 

ADAMS 

216 

25  1 

AMITE 

180 

218 

2b'- 

BENTON 

201 

245 

289 

CALHOUN 

236 

287 

338 

CHICKASAW 

243 

287 

338 

CLAIBORNE 

180 

2  18 

as7 

CLAY 

233 

27  1 

3tB 

COPIAH 

190 

231 

272 

FORREST 

234 

285 

335 

GEORGE 

183 

222 

262 

GRENADA 

131 

220 

258 

HUMPHREYS 

208 

253 

298 

I TAWAMBA 

222 

269 

31  7 

JEFFERSON 

1  80 

218 

257 

JONES 

236 

274 

309 

LAF AYET  TE 

236 

287 

338 

LAUDERDALE 

232 

281 

332 

LEAKE 

199 

242 

286 

lEFLORE 

236 

262 

303 

LOWNDES 

257 

318 

365 

MARSHALL 

201 

245 

289 

MONTGOMERY 

181 

220 

256 

NEWTON 

199 

242 

286 

OKTIBBEHA 

223 

271 

318 

PEARL  RIVER 

234 

285 

335 

PIKE 

216 

25  1 

295 

PRENTISS 

201 

245 

289 

SCOTT 

199 

242 

286 

SIMPSON 

190 

23  i 

272 

STONE 

234 

285 

335 

TALLAHATCHI E 

2  18 

264 

310 

T I PPAH 

201 

245 

289 

•UNICA 

2ia 

264 

310 

WAL  THAll 

180 

218 

257 

WASHINGTON 

208 

253 

298 

WEBSTER 

233 

27t 

318 

WI NSTON 

233 

.'7  1 

3  18 

'AZOO 

264 

32t 

3  ""  " 

BEDROOMS 

39  1 
32  1 
362 
422 
426 
321 
399 
340 
4  18 
327 
323 
372 
397 
321 
35  1 
422 
4  15 
358 

40  t 
488 
362 
323 
368 
399 
4  •  8 
39  ' 
362 
358 
340 
4  18 
38'' 
362 
387 
32  1 
372 
399 
399 


BEDROOMS 

423 

360 

405 

477 

474 

360 

447 

38  1 

469 

366 

362 

4  16 

444 

360 

391 

474 

465 

40  1 

432 

509 

405 

362 

40  1 

44'' 

469 

423 

405 

40  1 
38  1 
4S9 

436 
405 
436 

360 

4  16 

447 

447 

5  29 


ALCORN 

ATTALA 

BOL I VAR 

CARROLL 

CHOCTAW 

CLARKE 

COAHOMA 

COV I NG^ON 

F  B  AN.'  ^  I  N 

GREENE 

HOLMES 

I SSAOUENA 

JASPER 

JEF  FERSON 

KEMPER 

LAMAR 

LAWRENCE 

LEE 

LINCOLN 

MARION 

MONROE 

NESHOBA 

NOXUBEE 

PANOLA 

P  F.  B  H  Y 

PO^aTOTOC 

OUI TMAN 

Sha  RK  E  ¥ 

SM!  TH 

SUNF  LOWER 

TATE 

TI SHOMIGQ 

UNION 

WARREN 

WAYNE 

WI LK INSON 

YALOBUSHA 


BEDROOMS 

2  15 

18  1 

208 

181 

233 

234 

2  18 

183 

180 

183 

18  1 

208 

234 

183 

234 

234 

180 

235 

180 

234 

222 

199 

223 

:  '8 

■  P  3 
2<l  3 
2  18 
208 
199 
208 
2  t  8 

:  ^  3 

rf  4 

1  8  : 
1  8  1 


1  BEDROOM 
261 
220 
253 
220 
271 
284 
264 
222 
2  18 
222 
220 
253 
284 
222 
284 
285 
2  18 
287 
2  '8 
286 
269 
242 
27  1 
264 
222 
28^ 
264 


253 
264 
245 
287 
32  1 
222 
2  18 
220 


BEDROOMS 

307 

258 

298 

258 

318 

332 

310 

262 

257 

262 

258 

298 

332 

262 

332 

335 

257 

336 

257 

335 

317 

286 

318 

310 

262 

338 

310 

298 

286 

298 

310 

289 

338 

377 

262 

257 

253 


3  BEDROOMS 
383 
323 
372 
323 
399 
415 
387 
327 
321 
327 
323 
372 
415 
327 
419 
418 
321 
420 
321 
418 
397 
358 
399 
387 
327 
426 
387 
372 
358 
372 
387 
362 
426 
472 
327 
321 
323 


BEDROOMS 

430 

362 

416 

382 

447 

46S 

436 

366 

380 

386 

362 

416 

469 

366 

465 

469 

360 

469 

360 

469 

444 

401 

447 

436 

366 

474 

436 

416 

401 

416 

436 

405 

474 

«2<» 

366 

3F0 

362 


s. 


90 


< 
m 
Z 


06 


"«3 

a 

3 


> 

10 

c 


OD 


s 


a 


c 


NOTE-  THE  FMRS  FOR  UNIT  SIZES  LARGER  '  ►.  i  ►,  F OUR  -  BEDROOMS  ARE  CALCULATED  BY  ADDING  15  PERCENT  TO  THE  FOUR-BEDROOM  FMR  FOR  EACH 
ADDITIONAL  BEDROOM.  TO  ILLUSTRATE,  TmE  fMK  FOR  A  FtyE-EEDROOM  UNIT  IS  1.15  TIMES  THE  FOUR-BEDROOM  FMR.  AND  THE  CALCULATION  OF 
IHE  FMR  FOR  A  SIX-BEDROOM  UNIT  IS  1.30  TIVES  T-E  FC^RBEDHIOM  fVB    ETC. 


i 


SCHEDULf  e  -  FAIR  MARKET  RENTS  ^ OB  tllS'lNG  HOUSING  (INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAM)  082487 
STATE   MISSOURI  0  BEDROOMS  i  BEDROOM   2  BEDROOMS  3  BEDROOMS  • 


COLUMBIA.  MO   MSA 

COUNTV( IES> .  BOONE 
dOPLIN,  MO   MSA 

COUNTY! lES):  JASPER,  NEWTOM 
KANSAS  CI  TV,  MO-KS   MSA 

COUNTV(IES):  CASS,  CLAY.  JACKSON,  LAFAYETTE.  PLATTE,  RAY 
ST   JOSEPH.  MO   MSA 

COUNTY( IES> ■  BUCHANEN 
ST   LOUIS,  MO-IL   MSA 

COUNTY(IES»-  FRANKLIN,  JEFFERSON.  ST  CHAP^ES.  ST  LOUIS.  ST.  LOUIS 
SPRINGFIELD.  MO   MSA 

COUNTY(IES):  CHRISTIAN.  GREENE 


NONMETROPOLIT 

O 
ADAIR 
ATCHI SON 
BARRY 
BATES 
BOLL INGER 
CALD*»ELL 
CAMDEN 
CARROLL 
CEDAR 
CLARK 
COLE 

CRAWFORD 
DALLAS 
DE  KALB 
DOUGLAS 
GASCONADE 
GRUNDY 
HENRY 
HOLT 
HOWELL 
JOHNSON 
LACLEDE 
LEWIS 
LINN 

MCDONALD 
MADISON 
MARION 
MILLER 
MOM  TEAU 
MONTGOMERY 
NEW  MADRID 
OREGON 
OZARK 
PERRV 
PHELPS 
POLK 
PUTNAM 
RANDOLPH 
RIPLEY 

STE  GENEWIEV 
SALINE 
SCOTLAND 
SHANNON 
STODDARD 
SULL IVAN 
TEXAS 
WARREN 
WAYNE 
WORTH 


AN  COUNTI 

BEDROOMS 

22  1 

209 

204 

199 

234 

209 

224 

2  15 

t99 

221 

245 

214 

204 

209 

193 

2  14 

221 

199 

209 

193 

224 

224 

219 

221 

204 

234 

219 

224 

245 

2  14 

193 

193 

193 

234 

249 

204 

22  1 

214 

193 

234 

215 

221 

193 

193 

22  1 

193 

2  14 

193 

209 


ES 

1  BEDROOM 
268 
255 
247 
241 
285 
255 
27  1 
262 
241 
268 
298 
26  1 
247 
255 
235 

26  1 
268 

24  1 

255 
235 
272 
271 
265 
268 
247 
285 
265 

27  1 
298 
26  1 
235 
235 
235 
285 
302 
247 
268 
261 
2  35 
285 
262 
268 
235 
235 
268 
235 
26  1 
235 
255 


2  BEDROOMS 
315 

300 
293 
284 
335 

30  1 
318 
308 
284 

315 
350 
306 
293 
300 
276 
306 
315 
284 
300 
2-6 
3J0 
318 
3  1  2 
3  •  5 
293 
335 

3  : 

3  :  8 
350 
306 
2~6 
2-6 

2  "-5 
335 
355 
293 

3  1  5 
306 
279 
335 
308 
315 
276 
276 
3  IS 
2-'6 
3C6 
279 
300 


3  BEDROOMS 
396 
375 
366 
355 
418 
375 
399 
384 
355 
396 
439 
383 
366 
375 
345 
3S3 
396 
355 
375 
345 

40  1 

399 
389 
396 
366 
4  18 
389 
399 
439 
383 
345 
345 
345 

4  18 
450 
366 
396 
383 
348 
4  18 
384 
396 
345 
345 
396 
345 
383 
348 
375 


4  BEDROOMS 
443 
420 
409 
399 
470 
420 
447 
432 
399 
443 
49  1 
430 
409 
420 
386 
430 

443 

399 

420 
386 

448 

447 
433 
443 
409 
470 
433 
447 
491 
430 
385 
386 
386 
470 
504 
409 
443 
430 
389 
470 
432 
443 
386 
386 

443 
386 
430 
389 

420 


ANDREW 

AUDRA I N 

BARTON 

BENTON 

BUTLER 

CALLAWAY 

CAPE  GIRARDE 

CARTER 

CHARI TON 

CLINTON 

COOPER 

DADE 

DAVIESS 

DENT 

DUNKL IN 

GENTRY 

HARR I  SON 

HICKORY 

HOWARD 

IRON 

KNOX 

LAWRENCE 

LINCOLN 

LIVINGSTON 

MACON 

MARIES 

MERCER 

MISSISSIPPI 

MONROE 

MORGAN 

NODAWAV 

OSAGE 

PEMISCOT 

PETTIS 

PIKE 

PULASK I 

RALLS 

REYNOLDS 

ST  Cl-AIR 

ST  FRANCOIS 

SCHUYLER 

SCOTT 

SHELBY 

STONE 

TANEY 

VERNON 

WASHI NGTON 

WEBSTER 

WRIGHT 


282 
218 
292 
232 
303 
242 


BEDROOMS 

232 

245 

199 

199 

193 

245 

234 

193 

215 

209 

245 

204 

209 

2  14 

193 

209 

209 

199 

245 

234 

22  1 

204 

2  14 

22  1 

2  14 

2  14 

209 

193 

214 

224 

217 

245 

193 

215 

214 

224 

2  19 

193 

199 

234 

22  1 

234 

214 

204 

204 

1  99 

2  14 
204 
193 


343 

265 
354 

28  ' 
3  c  a 

296 


BEDROOM 

28  I 

298 

24  1 

241 

235 

298 

235 

235 

262 

255 

298 

247 

255 

26  1 
235 
2  5.5 
255 

241 

298 
285 
268 
247 
261 
268 
261 
261 
255 
235 
261 

27  1 
255 
298 
235 
262 
261 
27  1 
265 
235 
24  1 
285 
268 
285 
261 
247 
247 
24  1 
26  1 
247 
2  35 


405 
312 

416 
332 
4  3  5 
347 


506 
391 
520 

4  1  4 

546 
435 


2  BEDROOMS  3 
332 
350 
284 
284 
279 
350 
335 
279 
308 
300 
350 
293 
30  1 
306 
276 
300 
301 
284 
350 
335 
315 
293 
306 
315 
306 
305 
301 
276 
306 
318 
308 
350 
276 
308 
306 
318 
3  12 
276 
284 
335 
315 
335 
306 
293 
293 
284 
306 
293 
276 


BEDROOMS 

414 

439 

3SS 

355 

348 

439 

4  18 

348 

384 

37S 

439 

366 

375 

383 

345 

375 

375 

355 

439 

4tB 

39C 

3«« 

383 

396 

383 

383 

37S 

345 

383 

399 

375 

439 

345 

384 

383 

399 

389 

345 

355 

4  1  8 
396 
4  18 
383 
366 
366 
355 
383 
366 
345 


BEDROOMS 

568 

438 

S82 

46S 

61  I 

486 


BEDROOMS 

465 

491 

399 

399 

389 

491 

470 

389 

432 

420 

491 

409 

420 

430 

386 

420 

420 

399 

491 

470 

443 

409 

430 

4  4  3 
430 
430 
420 
386 
430 
447 
420 
491 
386 
432 
430 
447 
433 
386 
399 
4  70 
443 

470 
430 
409 

409 
399 

430 

409 

386 


9 

a. 
s 


X 

a 


< 
£- 

C/l 

n; 
c 


B 

> 

c 

00 

c 


o 

ga 

a. 

30 

c_ 

n 

m 


NOTE:  THE  FMRS  FOR  UNIT  SIZES  LARGER  THAN  FOUR  -  BE DROOMS  ARE  CALCULATED  BY  ADDING  15  PERCENT  TO  THE  FOUR-BEDROOM  FMR  FOR  EACH 
ADDITIONAL  BEDROOM,  TO  ILLUSTRATE,  THE  FMR  FOR  A  FIVE-BEDROOM  UNIT  IS  1.15  TIMES  THE  FOUR-BEDROOM  FMR,  AND  THE  CALCULATION  OF 
THE  FMR  FOR  A  SIX-BEDROOM  UNIT  IS  1.30  TIMES  THE  FOUR-BEDROOM  FMR,   ETC, 


SCHEDULE  B  •  FAIP  MARKET  RENTS  FOR  EXISTING  HOUSING  (INCl-UDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAM)  082487 

0  BEDROOMS  1  BEDROOM   2  BEDROOMS  3  BEDROOMS  4  BEDROOMS 


S  T  A  T  E  : 


MONTANA 


BILLINGS.  MT   MSA 

COUNTV I  I ES • 

GREAT  FALLS.  MT   MSA 
COUNTY(  lESl  . 


NONMETROPOLIT 

0 
BEAVERHEAD 
BLAINE 
CARBON 
CHOUTEAU 
DANIELS 
DEER  LODGE 
FERGUS 
GALLATIN 
GLACIER 
GftANI TE 
JEFFERSON 
LAKE 
LIBERTY 
MCCONE 
MEAGHER 
MISSOULA 

PARK 

OHILLIPS 

POWDER  R'VER 

PRAIRIE 

RICHLAND 

ROSEBUD 

SHERI DAN 

STILLWATER 

TETON 

TREASURE 

WHEATLAND 

VL-S^ -NT-PK 


AN  COUNTI 

BEDROOMS 

287 

268 

270 

263 

263 

287 

270 

317 

268 

287 

287 

293 

268 

270 

287 

293 

287 

268 

270 

270 

270 

270 

268 

270 

268 

270 

270 

287 


vElLOIVSTONI 

CASCADE 

ES 

I  BEDROOM 

349 

325 

323 

325 

325 

349 

328 

389 

325 

349 

349 

357 

325 

328 

349 

357 

349 

325 

328 

328 

328 

328 

325 

328 

325 

328 

328 

349 


BEDROOMS 

41  1 

383 

387 

383 

383 

41  t 

387 

460 

383 

4t  1 

41  1 

4«9 

383 

387 

41  I 

419 

411 

383 

387 

3B7 

387 

387 

383 

387 

383 

387 

387 

41  1 


BEDROOMS 

513 

479 

484 

479 

479 

513 

484 

570 

479 

513 

513 

525 

479 

484 

513 

525 

BI3 

479 

484 

484 

484 

484 

479 

484 

479 

484 

484 

S«3 


BEDROOMS 

b75 

536 

542 

536 

636 

575 

542 

64  1 

536 

575 

575 

588 

536 

542 

57S 

5S8 

575 

536 

542 

542 

542 

542 

536 

542 

536 

542 

542 

575 


BIG  HORN 
BROADWATER 
CARTER 
CUSTER 
DAWSON 
FALLON 
FLATHEAD 
GARFIELD 
GOLDEN  ViLLE 
HI  LL 

JUDITH  BASIS 
LEWIS*  CLARK 
L INCOLN 
MiDl SON 
M  ;  N  E  R  A  . 
MoSSE  lS^ELL 
PE  T  ROLEUM 
PONDE  PA 
POWE  L^ 
RAVALLI 
ROOSEVELT 
SANiOE  RS 
SILVER  BOW 
SWEET  GRASS 
TOOL  E 
V  A  ,  L  E  V 

« :  e  A  J  K 


334 

288 


BEDROOMS 

270 

287 

270 

270 

270 

270 

293 

270 

270 

268 

2^0 

328 

293 

ZB-r 

293 

270 

270 

268 

287 

293 

268 

293 

287 

270 

268 

268 

270 


407 
350 


1  BEDROOM 
328 
349 
323 
328 
328 
328 
357 
328 
328 
325 
328 
405 
357 
349 
357 
328 
328 
325 
349 
357 
325 
357 
349 
328 
325 
325 
328 


479 

4  13 


BEDROOMS 

387 

4  I  I 

387 

387 

387 

387 

419 

387 

337 

333 

387 

477 

419 

4  I  1 

419 

387 

387 

383 

41  I 

419 

383 

419 

4«  4 

387 

383 

383 

387 


598 
5  16 


BEDROOMS  4 

484 

6  1  3 

484 

484 

484 

434 

525 

484 

484 

479 

4S4 

591 

525 

5  13 

525 

484 

484 

479 

b  1  3 

525 

479 

525 

513 

484 

479 

479 

484 


670 
577 


BEDROOMS 

542 

575 

542 

542 

542 

547 

538 

542 

542 

536 

542 

668 

588 

575 

588 

542 

542 

5  36 

575 

583 

526 

588 

575 

542 

53S 

536 

542 


S 

c 


£• 
X 


< 

to 

Z 

c 


«< 

> 

c 

CO 

^* 

N 

OB 


CD 
OD 
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3d 

c_ 

5" 
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ADS?^!0Nlr%^^R^orVS'lL!il^LVr^^^E^r^S^2-;BE0R00MS^ARE^CALCULAT^ 
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SCHEDULE  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING  (INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PBOGRAMI  032^187 
STATE:  NEBRASKA  0  BEDROOMS  1  BEDROOM   2  BEDROOMS  3  BEDROOMS  4, BEDROOMS 

286  347  408  511  572 

28t  340  401  502  563 

278  338  398  498  5S8 


LINCOLN.  NE   MSA 

COUNTY ( lES) : 
OMAHA,  NE-IA   MSA 

COUNTY <  lES)  : 
SIOUX  CITY.  lA-NE   MSA 

COUNTY( lES) :  DAKOTA 


LANCASTER 

DOUGLAS,   SARPY.  WASHINGTON 


NONMETROPOLI T 

0 
ADAMS 
ARTHUR 
BLAINE 
BOX  BUTTE 
BROWN 
BURT 
CASS 
CHASE 
CHEYENNE 
COLFAX 
CUSTER 
DAWSON 
DI  XON 
DUNDY 
FRANKLIN 
FURNAS 
GARDEN 
GOSPER 
GREELEY 
HAMI LTON 
HAYES 
HOLT 
HOWARD 
JOHNSON 
KEITH 
KIMBALL 
LINCOLN 
LOUP 
MADISON 
MORRI LL 
NEMAHA 
OTOE 
PERKINS 
PIERCE 
POLK 

RICHARDSON 
SALINE 

SCOTTS  BLUFF 
SHERIDAN 
SIOUX 
THAYER 
THURSTON 
WAYNE 
WHEELER 


AN  COUNTI 

BEDROOMS 

256 

217 

210 

238 

2  10 

229 

226 

217 

2  10 

229 

2  10 

2  17 

248 

217 

256 

2  1  7 

2  1  0 

217 

2  to 

256 

217 

214 

256 

226 

217 

2  10 

217 

2  10 

248 

2  10 

226 

226 

217 

248 

226 

226 

226 

244 

2  10 

2  10 

226 

229 

248 

2  10 


STATE: 


NEVADA 


BEDROOM 

31  1 

263 

255 

291 

255 

279 

275 

263 

255 

279 

255 

263 

30  I 
263 

31  1 
263 
255 
263 
255 
3  1  1 
263 
262 
31  I 
275 
263 
255 
263 
255 
30  1 
255 
275 
275 
263 
301 
275 
275 
275 
294 
255 
255 
275 
279 
301 
255 


LAS  VEGAS,  NV   MSA 

COUNTY ( I ES I :  CLARK 
PENO.   NV   MSA 

COUNTY(IES):  WASHOE 

NONMETROPOLITAN  COUNTIES 


2  BEDROOMS 

366 
I  309 
I  299 

34  I 
299 
328 
324 

309 
299 
328 
299 
309 
356 
309 
366 
309 
299 
309 
299 
366 
309 
307 
366 
324 
309 
299 
309 
299 
356 
299 
324 
324 
309 
356 
324 
324 
324 
34  1 
299 
299 
324 
328 
356 
299 


3  BEDROOMS 
458 
387 
374 
427 
374 
410 
404 
387 
374 
410 
374 
387 
443 
387 
458 
387 
374 
387 
374 
458 
387 
383 
458 
404 
387 
374 
337 
374 
443 
374 
404 
404 
387 
443 
404 
404 
404 
424 
374 
374 
404 
4  1  0 
443 
374 


4  BEDROOMS 
512 
433 
421 
478 
421 
460 
464 
433 
421 
460 
421 
433 
498 
433 
512 
433 
421 
433 

421 

512 
433 
427 
512 
454 
433 
421 
433 
421 
498 
421 
454 
454 
433 
498 
454 
454 
454 
472 
421 
42  I 
464 

460 
498 
421 


ANTELOPE 

BANNER 

BOONE 

BOYD 

BUFFALO 

BUTLER 

CEDAR 

CHERRY 

CLAY 

CUMING 

DAWES 

DEUEL 

DODGE 

F ILLMORE 

FRONTIER 

GAGE 

GARF lELD 

GRANT 

HALL 

HARLAN 

HI TCHCOCK 

HOOKER 

JEFFERSON 

KEARNEY 

KEYA  PAHA 

KNOX 

LOGAN 

MCPHERSON 

MERRICK 

NANCE 

NUCKOLLS 

PAWNEE 

PHELPS 

PLATTE 

RED  WILLOW 

ROCK 

SAUNDERS 

SEWARD 

SHERMAN 

STANTON 

THOMAS 

VALLEY 

WEBSTER 

YORK 


BEDROOMS 

248 

210 

229 

2  to 

256 

226 

248 

210 

256 

229 

2  to 

210 

229 

226 

217 

251 

210 

2  1  7 

256 

256 

217 

217 

226 

256 

214 

248 

217 

2  17 

256 

229 

256 

226 

256 

229 

217 

214 

226 

226 

2  1  0 

248 

2  I  7 

2  10 

256 

226 


1  BEDROOM 
301 
255 
279 
255 
31  1 
275 
301 
255 
31  1 
279 
255 
255 
279 
275 
263 
303 
255 
263 
3  1  1 
31  1 
263 
263 
275 
31  1 
762 

30  I 
263 
263 
3  1  1 
279 
3  1  1 
275 

31  1 
279 
263 
262 
275 
275 
265 
301 
263 
255 
31  1 
275 


O  BEDROOMS  1  BEDROOM 


405 
499 


491 
606 


2  BEDROOMS 
356 
299 
328 
299 
366 
324 
356 
299 
366 
328 
299 
299 
328 
324 
309 
358 
299 
309 
366 
366 
309 
309 
324 
366 
307 
356 
309 
309 
366 
328 
366 
324 
366 
328 
309 
307 
324 
324 
299 
356 
309 
299 
366 
324 


3  BEDROOMS  4 
443 
374 
410 
374 
458 
404 
443 
374 
458 
410 
374 
374 
410 
404 
387 
447 
374 
387 
458 
458 
387 
387 
404 
458 
383 
443 
387 
387 
458 
410 
458 
404 
458 
410 
387 
383 
404 
404 
374 
443 
387 
374 
458 
404 


sr 


2  BEDROOMS  3  BEDROOMS  4  BEDROCMS 
579  724  81« 


7  14 


892 


1000 


O  BEDROOMS  1  BEDROOM   2  BEDROOMS  3  BEDROOMS  4  BEDROOMS 


0  BEDROOMS  1  BEDROOM   2  BEDROOMS  3  BEDROOMS  4  BEDROOMS 


CHURCHILL 

356 

ELKO 

356 

EUREKA 

353 

LANDER 

356 

LYON 

356 

NYE 

353 

STOREY 

356 

CARSON  CITY 

356 

428 
428 
428 
428 
428 
423 
428 

428 


504 
504 
504 
504 
504 
504 
504 

504 


629 

706 

DOUGLAS 

356 

428 

504 

623 

706 

629 

706 

ESMERALDA 

353 

428 

504 

oa 

■'06 

629 

706 

HUMBOLDT 

356 

428 

504 

629 

706 

629 

706 

LINCOLN 

353 

423 

504 

629 

706 

629 

706 

Ml  NEPAL 

356 

428 

504 

629 

706 

629 

706 

PERSHING 

356 

428 

604 

629 

705 

629 

706 

WHITE  PINE 

353 

428 

504 

629 

706 

629 

706 

NOTE:  THE  FMRS  FOR  UNIT  SIZES  LA 
ADDITIONAL  BEDROOM.  TO  ILLUSTRATE 
THE  FMH  FOR  A  SIX-BEDROOM  UNIT  IS 


RGER  THAN  FOUR-BEDROOMS  ARE  CALCULATED  BY  ADDING  15  PERCENT  TO  THE  FOUR-BEDROOM  FMR  FOR  EACH 
.  THE  FMH  FOR  A  FIVE-BEDROOM  UNIT  IS  1.15  TIMES  THE  FOUR-BEDROOM  FMO  4ND  THE  CALCULATION  OF 
1.30  TIMES  THE  FOUR-BEDROOM  FMR.  ETC. 


SCHEDULE  B  -  FAIR  MARK 
STATE:  NEW  HAMPSHIRE 


•T  RENTS  FOR  EXISTINf.  MOUSING  (INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAM)  082487 


0  BEDROOMS  1  BEDROOM   2  BEDROOMS  3  BEDROOMS  4  BEDROOMS 


LAWRENCE-HAVERHILL,  MA-Nh!PM5A 

COUNTY:   ROCKINGHAM  TOWNS  OF  ATKINSON,  BRENTWOOD.  DANVILLE.  DERRV. 
SALEM.   SANDOWN.  SEABROOK,  WINDHAM 
LOWELL.  MA-NH  PMSA 

COUNTY:  HILLSBOROUGH  TO/N?  OF  PELHAM 
MANCHESTER.  NH  MSA 

COUNTY:   HILLSBOROUGH  TOWNS  OF  BEDFORD.  GOFFSTOWN.  MANCHESTER 
COUNTY:  MERRIMACK  TOWNS  OF  ALLENSTOWN.  HOOKSETT 
COUNTY:   ROCKINGHAM  TOWNS  OF  AUBURN.  CANOIA 
NASHUA.  NH  PMSA 

COUNTY:   HILLSBOROUGH  TOWNS  C  "^   f.Mt^tcST.  BROOKLINE.  HOLLIS.  HUDSON, 

WI L  TON 
COUNTY:   ROCKINGHAM  TOWNS  O"^  LONDONDERRY 
PORTSMOUTH-DOVER-ROCHESTER.  N"-ME  MSA 

COUNTY:   ROCKINGHAM  TOWNS  Of   E » E T E H ,   GREENLAND.  HAMPTON,   NEW  CASTLE 

POa'SMOUTH.   BYE.   SIRATHAM 
COUNTY:  STRAFFORD  'OWNS  OF  B4RRINGT0N.  DOVER,  DURHAM   f  t  =N« : 'jG  '  ::n 
SOME«SWORTH 


423 
EAST  KINGSTO 

515 
.  HAMPSTEAO 

617 
,   KINGSTON, 

7C5 
NEWTON. 

784 
PLAISTOW 

407 

495 

577 

699 

797 

36  1 

463 

544 

680 

763 

425 
LI TCHF 1  ELD . 

5  1  6 
MERRIMACK , 

607 
MILFORD. 

MONT 

760          851 

VERNON.  NASHUA 

395 

.   NEWFIELDS. 

48  1 
NEWl NGTON , 

56*: 
NE WMAC " 

E  T  . 

AMPTO 

791 

0  BEDROOMS  1  BEDROOM 

331  399 

327  397 

3  7  1  '4  4  9 

305  370 

310  414 

i  "^  BOB 


NONMETROPOLITAN  COUNTIES  OR  PARTS  OF  COUNTIES 

BELKNAP   COUNTY 

CARROLL    COUNTY  I 

CHESHIRE   COUNTY 

COOS   COUNTY 

GRAFTON   COUNTY 

HILLSBOROUGH   COUNTY  TOWNS  ""F  AN-CiM,  BENMNGTON.   DEEHING,   FRANCESTOWN 

GREENFIELD.  GCEt^u:LLF.  HANCOCK.  HILLSBOROUGH.  LVNDEBOROUGH 

TEMPLE.  WEARE,  WINDSOR 
MERRIMACK   COUNTY  TOWNS  OF  ANDOuER   BOSCAWEN.  BOW,  BRADFORD.  CANTERBURY  40B  495 

CHICHESTER    CONCORD   D-'-NBURV,   DUNBaRTON,   EPSOM,   FRANKLIN.   HENNIKER.   HILL.  HOPKINTON 

NORTHEIElD    CtMeGQ''E.   CITTSFIELD,   SALISBURY.   SUTTON,   WARNER.  WEBSTER,   WILMOT 
ROCKINGHAM   COUNTY  ^CWNS  OF  C"ES'ER.   DEEBFIELD    EPPING.   FREMONT  418 

HAMPTON  FAi.L,   KENSINGTON   NORThikOOD.   NOTTINGHAM.   RAYMOND.   SOUTH  HAMPTQ 


2  BEDROOMS  3  BEDROOMS 


465 
467 
530 
436 
487 
597 


MASON.   NEW  BOSTON.   NEW  lF't«;C^- 
40B 


576 
584 
662 

644 

608 
746 

PETE  RBOROUGH , 


583 
LOUDON . 


730 


4  BEDROOMS 

645 

654 

732 

610 

681 

826 
SHARON 

816 


NEWBUC - 


^8 


TOWNS  OF  MIDOLETON,   NEW  DURHAM,  STRAFFORD 

I 

S  T  A  T  E :  NEW  JERSEY 


STRAFFORD   COUNT 
SULLIVAN   COUNTY 


CAPE   MAY 


ALLENTOWN-BETHLEHEM   PA-NJ   MSA 

COUNTY(IESi   w.^i^nEN 
ATLANTIC  CITY.  NJ   MSA 

C0UNTY(IES1:   ATLANTIC 
BERGEN-PASSAIC.  NJ  PMSA 

COUNTY! lESi;  BEHGEN.  PASSAIC 
JERSEY  CITY.   NJ  PVSA 

COUNTYllESi:   HUDSON 
MIDDLESE x-SOMERSE T -HUN'ERDON .  NJ  PMSA 

COUNTYiIES':   HUNTERDON,  MIDOLESE*.   SOMERSET 
MONMOUTH-OCEAN.   NJ  PMSA 

COUNTY(IESI:  MONMOUTH.   OCEAN 
NEWARK ,   NJ  PMSA 

COUNTY(IES»:   ESSEX.  MORRIS,   SUSSE»,   UNION 
PHILADELPHIA,   PA-NJ  PMSA 

COUNTYllESi:  BURLINGTON,  CAMDEN   GLOUCESTER 
TRENTON.  NJ  PMSA 

COUNTY  1  I ES !   MERCER 
VINELANO-MI LLV I LLE -BR  I OGE TON ,  NJ  PMSA 

COUNTYiIES',  CUMBERLAND 
WILMINGTON,   DE-NJ-MO  PMSA 

COUNTYIIES'   SALEM 


3~0 
33  • 

e  t  L  K 

3C3 
3^3 

5C>5 
35? 
469 

412 
394 
34- 
436 
350 
367 


399 
BEDROOM 

369 

4  4  i 

6  ■  « 
425 

»-  C 

K  ■  , 

4-B 

4  •  9 

=  ;  9 

4  :  « 

439 


597 


532 
466 


666 


SE*  LONDON 
826 
735 


BE  CROOWS 
430 


5  0C 
6'0 

er : 
49: 

623 
500 
522 


E  t  ^B 
642 

*~  ■;  ? 
9  iO 
625 

c  ;^  ^ 

763 
703 
6  '  5 
779 
625 
652 


BEDROOMS 
604 
727 
1019 
700 
9  :'9 

S44 

788 
687 
872 
700 
776 


NOTE:  THE  FMRS  FOR  UNIT  SIZES  LA 
ADDITIONAL  BEDROOM.  TO  ILLUSTRATE 
THE  FMR  FOR  A  SIX-BEDROO«  UNIT  IS  1.30  TIMES  THE  FOuR-BEDROOM  FMB 


fB   '-.-.N  FOUR-BEDROOMS  ARE  CALCULATED  BY  ADDING  15  PERCENT  TO  THE  FOUR-BEDROOM  FMR  FOR  EACH 
£  FMB  FOR  A  FIVE-BEDROOM  UNIT  IS  1,15  TIMES  THE  FOUR-BEDROOM  FMR.  AND  THE  CALCULATION  OF 

ETC. 
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SCHEDULE  B  -  FAIR  MABKE 
S  T  A  T  E :  NEW  MEXICO 


■,ET  RENTS  FO 


R  EXISTING  HOUSING  (INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PH0GR4M   C 8  :  ■!  E ' 

0  BEDROOMS  1  BEDROOM   2  BEDROOMS  3  eEDBOOMS  *     BEDROOMS 


00 

Si 


ALBUQUERQUE .  NM   MSA 
COUNTV ( lES) 

LAS  CRUCES.  NM   MSA 
COUNTY! lES) 

SANTA  FE,  NM   MSA 

COUNTY! lES) 


BERNALILLO 

DONA  ANA 

LOS  ALAMOS.  SANTE  FE 


NONMETROPOLI TAN  COUNTIES 

0  BEDROOMS  1  BEDROOM 
241 
241 
249 
288 
249 
24  1 
262 
334 
262 
224 
283 
249 
262 
249 
24  1 


CATRON 

CIBOLA 

CURRY 

EDDY 

GUADALUPE 

HIDALGO 

LINCOLN 

MCKINLEY 

OTERO 

RIO  ARRIBA 

SANDOVAL 

SAN  MIGUEL 

SOCORRO 

TORRANCE 

VALENCIA 


293 
293 
302 
350 
302 
293 
318 
406 
318 
272 
344 
302 
318 
302 
293 


BEDROOMS 

345 

345 

356 

4  13 

356 

345 

3-'4 

4-8 

374 

320 

•105 

336 

374 

356 

345 


BEDROOMS 

431 

43  1 

445 

5  16 
445 
43  1 

468 
598 
46S 
400 

S06 

4  d  5 
4FS 
44^ 
4  3  ' 


BEDROOMS 
482 
4ti2 
498 

577 
498 
482 
524 
669 
524 
448 
667 
498 
524 
498 
46  2 


CHAVES 

COLFAX 

DE  BACA 

GRANT 

HARDING 

LEA 

LUNA 

MORA 

QUAY 

ROOSEVELT 

SAN  JUAN 

SIERRA 

TAOS 

UNION 


STATE:     NEW    YORK 


336 
267 
391 


etDBOOMS 

262 

249 

249 

7  4  • 
249 

:89 

?4  ■ 
249 
249 
249 
3  J4 
262 
26S 
249 


0  BEDROOMS 


ALBANY-SCHENECTADY- TROY .  NY   MSA    |  309 

COUNTY(IES):  ALBANY,  GREENE,  MONTGOMERY,  RENSSELAER,  SARATOGA,  SCHENECTADY 

279 
BROOME,  TIOGA 

282 


ERIE 
CHEMUNG 
WARREN,  WASHI 


BINGHAMTON,  NY   MSA 

COUNTY! lES) 
BUFFALO.  NY  PMSA 

COUNTY! lES) 
ELMIRA.  NY   MSA 

COUNTY! 1ES> 
GLENS  FALLS.  NY   M5A 

COUNTY!  lESI:  WARREN,  WASHlKlGTON 
NASSAU-SUFFOLK,   NY  PMSA 

COUNTY! lESI:   NASSAU,  SUFFOLK 
NEW  YORK,  NY  PMSA 

COUNTY! IFSI:  BRONX,  KINGS,  NEW  YORK 
NIAGARA  FALLS,   NY  PMSA 

COUNTY! IES>:  NIAGARA 
ORANGE  COUNTY,   NY  PMSA 

COUNTY! IES»;  ORANGE 
POUQHKEEPSIE ,  NY   MSA 

COUNTY  I  lES)  :  DUTCHESS 
ROCHESTER.  NY   MSA 

COUNTY!  lES):  LIVINGSTON,  Mf^HCE   ONi'aniO,  ORLEANS 
SYRACUSE ,  NY   MSA 

COUNTY! IES»:  MADISON.  ONONDAGA,  OSWEGO 
UTICA-ROME,  NY   MSA 

COUNTY!IES):  HERKIMER.  ONEIDA 


28  I 
291 

499 

375 
PUTNAM.  QUEENS,  RICHMOND,  ROCKLAND.  WESTChES 

27  I 


3-2 
422 
33  1 

WAYNE 

2  9  2 

254 


4  08 
324 
4'5 


BECKOOM 

3  18 

302 

302 

293 

302 

350 

293 

302 

302 

302 

406 

3  -8 

325 

3  0  3 


BE  DBOCIY 
3-  . 

335 
342 

34  I 

35  4 
605 
455 

TEO 

328 
4f  2 
;  ■  3 
405 
34  9 
309 


NONMETROPOLI TAN  COUNTIES 

0  BEDROOMS  1  BEDROOM   2  BEDROOMS  3  BEDROOMS 

ALLEGANY  249  298  349  437 

CAYUGA  291  354  416  520 

CHENANGO  288  349  411  614 

COLUMBIA  274  332  392  490 

DELAWARE  267  326  383  478 

FRANKLIN  264  321  377  472 

GENESEE  27  1  328  387  483 

JEFFERSON  284  345  406  507 

OTSEGO  267  326  383  478 

SCHOHARIE  267  326  383  478 

SENECA  291  364  416  620 

SULLIVAN  288  352  414  506 

ULSTER  341  414  488  609 

YATES  272  330  389  487 


BEDROOMS 

490 

583 

5-5 

649 

536 

529 

54  1 

569 

5  36 

536 

583 

678 

683 

543 


CATTARAUGUS 

CHAUTAUQUA 

CL INTON 

CORTLAND 

ESSEX 

FULTON 

HAMI LTON 

LEWIS 

ST  LAWRENCE 

SCHUYLER 

STEUBEN 

TOMPK INS 

WYOMING 


BEDROOM 

245 

2«  1 

2  ~  8 

2  Q  g 

265 
23- 
264 
284 
27  1 
274 
274 
298 
2-2 


S  1  SEOC 
29- 
3  ■  8 
3  3  1 
362 
32  1 
289 
32  1 
345 
328 
332 
332 
362 
328 


4R0 

38  1 
560 


600 
477 
699 


«73 
B34 
783 


EETSOOMS  3  et^ROCWS  4  BEDROOMS 


374 
356 
356 
345 
356 
413 
349 
3S6 
356 
3»6 
4-8 
3-4 
382 
356 


468 
445 
445 
431 
445 
516 
431 
445 

445 

445 
598 
468 
4-8 

445 


524 
498 
498 
482 
498 
577 
482 
498 
498 
498 
669 
524 
836 
498 


I 


et^^TOMS     3     BEDOCCVS     4     IJEDKOOViS 


433 
336 
4C3 
4C  3 
4  -6 
712 
535 
38  6 
53  1 
60  4 
4  -  - 

409 
363 

2     EEDi: 


339 
377 
406 
387 
392 
392 
427 
387 


55  ■ 
4S9 
604 
504 
5  20 
89 1 
6-  1 
483 
664 
-55 
596 
5  •  1 
455 


6  ■  3 
549 
563 
565 
583 
996 
75  1 

54  1 
744 
846 
663 
573 
c  -  a 


;vs   3   ef:  =  ccv.s  4   eE:;ROOMS 


43  - 

4  63 
4S3 
534 

472 

425 

472 

507 
483 

490 
490 

5^4 
4=3 


490 
623 
631 
598 
529 
475 
529 
569 
641 
649 
549 
598 
541 


NOTE:  THE  FMRS  FOR  UNIT  SIZES  LAHGER  THAN  FOUR -BEDROOMS  ARE  CALCULATED  BY  ADDING  15  PERCENT  TO  THE  FOUR-BEDROOM  FMR  FOR  EACH 
ADDITIONAL  BEDROOM  TO  ILLUSTRATE,  THE  FMR  FOR  A  FIVE-BEDROOM  UNIT  IS  1.15  TIMES  THE  FOUR-BEDROOM  FMR.  AND  THE  CALCULATION  OF 
THE  FMR  FOR  A  SIX-BEDROOM  UNIT  IS  1.30  TIMES  THE  FOUR-BEDROOM  FMR,  ETC. 


SCHEDULE  B 


FAIR  MARKET  RENTS  f6r  EXISTING  HOUSING  (INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRA 


082'»87 


STATE 
ASHEVILLE 


NORTH  CAROLINA 

BUNCOMBE 


0  BEDROOMS  I  BEDROOM   2  BEDROOMS  3  BEDROOMS  4  BEDROOMS 


.  NC   MSA 

COUNTY ( I ES I 
BURLINGTON.  NC   MSA 

C0UNTV(IES1:  ALAMANCE 
CHARLOTTE-GASTONI A-ROCK  HILL.  NC-SC   Mi 

COUNTY! IES>:  CABARRUS.  GASTON, 
FAVETTEVILLE .  NC   MSA 

COUNTYIIES):  CUMBERLAND 
GREENSBORO- -WI NSTON- SAL EM- -H I GH  POINT . 

COUNTY(IES>:  DAVIDSON.  DAVIE, 
HICKORY.  NC   MSA 

COUNTYIIESt:  ALEXANDER.  BURKE 
JACKSONVILLE.  NC   MSA 

COUNTY( lESI ;  ONSLOW 
RALEIGH-DURHAM.  NC   MSA 

COUNTY(IESI.  DURHAM.   FRANKLIN 
WILMINGTON.   NC   MSA 

COUNTY(IES):  NEW  HANOVER 


LINCOLN.  MECKLENBURG,  ROWAN,  UNION 


NC   MSA 
FORSYTH , 


GUILFORD.  RANDOLPH.  STOKES, 


CATAWBA 


ORANGE.  WAKE 


NONMETROPOLI 
0 
ALLEGHANY 
ASHE 

BEAUFORT 
BLADEN 
CALDWELL 
CARTERET 
CHATHAM 
CHOWAN 
CLEVELAND 
CRAVEN 
DARE 

EDGECOMBE 
GRAHAM 
GREENE 
HARNETT 
HENDERSON 
HOKE 

IREDELL 

JOHNSTON 

LEE 

MCDOWELL 
MADISON 
MI TCHELL 

MOORE 

NORTHAMPTON 

PASQUOTANK 

PERQUIMANS 

PITT 

RICHMOND 

ROCK  INGHAM 

SAMPSON 

STANLY 

SWAIN 

TYRRELL 

WARREN 

WATAUGA 

WI LKES 

YANCEY 


TAN  COUNTI 
BEDROOMS 
230 
230 
255 
246 
230 
239 
305 
246 
230 
239 
246 
239 
199 
223 
223 
25  t 
216 
231 
236 
236 
230 
25  I 
230 
232 
239 
246 
246 
255 
232 
23  1 
223 
22B 
199 
246 
22  1 
130 
230 
230 


ES 

1  BEDROOM 
277 
277 
310 
300 
278 
29  i 
371 
295 
277 
29  t 
295 
291 
242 
270 

270 

306 

262 

280 

287 

287 

277 

306 

277 

278 

291 

295 

295 

3  10 

278 

280 

270 

277 

242 

295 

268 

277 

277 

277 


BEDROOMS 

325 

325 

365 

352 

328 

342 

437 

344 

328 

342 

344 

342 

288 

318 

318 

360 

308 

330 

338 

338 

325 

360 

325 

325 

342 

344 

344 

365 

325 

330 

318 

327 

286 

344 

315 

325 

325 

325 


3  BEDROOMS  4 
406 
406 
455 
44 1 
411 
429 
646 
428 
406 
429 
428 
429 
358 
399 
399 
480 
384 
409 
422 
422 
408 
460 
406 
407 
429 
428 
428 
465 
407 
413 
399 
409 
368 
428 
395 
406 
406 
406 


BEDROOMS 

446 

446 

810 

493 

489 

481 

61  1 

476 

446 

481 

476 

481 

401 

446 

446 

504 

431 

457 

474 

474 

446 

604 

446 

455 

481 

476 

476 

510 

465 

463 

446 

457 

401 

476 

442 

446 

446 

446 


2f>5 
253 

284 

243 

266 
YADKIN 
233 

241 

308 

255 


3«0 
307 
342 
295 
324 
282 
294 
371 
310 


ANSON 

AVERV 

BERTIE 

BRUNSWICK 

CAMDEN 

CASWELL 

CHEROKEE 

CLAY 

COLUMBUS 

CURRITUCK 

DUPLIN 

GATES 

GRANVILLE 

HAL  I  FAX 

HAYWOOD 

HERTFORD 

HYDE 

JACKSON 

JONES 

LENOl R 
MACON 
MART  IN 
MONTGOMERY 

NASH 

PAML ICO 

PENDER 

PERSON 

POLK 

BOBESON 

RUfHE  Hf  ORD 

SCOTLAND 

SuRR  V 

TRANSYLVANIA 

VANCE 

WASH ! NG'ON 

* ; . SCN 


BEDROOMS  1 

23? 

230 

255 

231 

246 

231 

199 

199 

241 

280 

216 

246 

221 

239 

231 

255 

246 

239 

239 

239 

2St 

255 

232 

215 

239 

21  1 

221 

230 

206 

230 

2  06 

2  18 

:5  1 

2  2  I 
216 
223 
245 


BEDROOM 

278 

277 

310 

281 

295 

280 

242 

242 

293 

336 

262 

295 

268 

291 

281 
310 

295 

291 

291 

291 

305 

310 

278 

299 

291 

267 

268 

277 

250 

277 

250 

265 

306 

268 

2  95 

2-0 

2S9 


365 
36  1 
401 
348 
380 
333 
346 
437 
365 


2  BEDROOMS 
325 
325 
365 
331 
344 
330 
286 
286 
345 
386 
308 
344 
319 
342 
332 
365 
344 
342 
342 
342 
360 
365 
325 
351 
343 
302 
3)8 
325 
294 
329 
289 
311 
3«9 
319 
344 
318 
35  1 


.«?  5 
45  1 

501 
4  36 
<t  "  6 
4  I  6 
433 
546 
455 


3  BEDROOMS 
407 
406 
456 
414 
428 
413 
358 
358 
431 
478 
384 
428 
399 
429 
419 
469 
428 
429 
429 
429 
490 
499 
407 
MO 
429 
377 
398 
408 
38§ 
406 

389 
490 
399 


42! 
999 
449 


5  10 
506 
6G0 
488 
534 
467 
485 
61  1 
510 


BEDROOMS 

455 

446 

5  10 

464 

476 

463 

401 

401 

483 

528 

431 

476 

442 

481 

466 

910 

476 

479 

481 

481 

909 

910 

499 

492 

481 

423 

442 

448 

412 

446 

412 

ni 

442 
476 
446 

49a 


a 

a 
a 


X 

OS 
"I 


V3 


> 

c 


a: 


SIX-BEDROOM  UNIT  IS  1.30  TIMES  THE  FOuR-SECBOCM  FV3    ETC. 


THE  FMR  FOR  A 


SCHEDULE    B 
STATE 


FAIR  MARKET  RENTS  FOR  EXISTING  MOUSING  (INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAM!  0824?" 


NORTH  DAKOTA 

BURLEIGH.  MORTOti 


BISMARCK,  ND   MSA 

COUNTY ( lESt 
FARGO-MOORHEAO .  ND-MN   MSA 

COUNTY( lES) :  CASS 
GRAND  FORKS.  ND   MSA 

COUNTV(IESI:  GRAND  FORKS 


0  BEDPOOMS 

289 
2  ?  9 
275 


BEDROOM  2  BEDROOMS  3  BEDROOMS  A     BEDROOMS 

35  1  4  14  5^7  580 

35  1  4  13  5  18  580 

334  394  491  56» 


I 


NONMETROPOLITAN  COUNTIES 

0 

BEDROOMS  1 

BEDROOM 

2  BE3 

SOCMS  3  BtCR 

ADAMS 

244 

298 

3S0 

4  39 

BENSON 

251 

305 

358 

448 

BOTTINEAU 

244 

298 

350 

439 

BURKE 

244 

298 

350 

439 

DICKEY 

251 

305 

358 

448 

DUNN 

244 

298 

350 

433 

EMMONS 

221 

268 

315 

396 

GOLDEN  VALLV 

244 

298 

350 

439 

GRIGGS 

251 

305 

358 

448 

KIDDER 

221 

268 

31! 

39fi 

LOGAN 

251 

305 

351 

448 

MCINTOSH 

25  1 

305 

358 

448 

MCLEAN 

22t 

268 

3  ■; 

396 

MOUNTRAIL 

244 

298 

35C 

439 

OLIVER 

221 

268 

316          396 

PIERCE 

244 

298 

350          439 

RANSOM 

228 

276 

326          407 

RICHLAND 

228 

276 

326          407 

SARGENT 

228 

276 

326          407 

SIOUX 

221 

268 

31B           396 

STARK 

244 

298 

360           4  3i 

STUTSMAN 

251 

305 

35B            i-'B 

TRAILL 

228 

276 

326           407 

WARD 

244 

298 

350          439 

WILLIAMS 

244 

298 

350          439 

8  F.  ?  B  C 

490 

503 

490 

490 

503 

490 

442 

490 

503 

442 

503 
503 
44  2 

490 
442 
490 

455 
455 
455 

442 
490 
503 
455 
4B0 
490 


BARNES 

251 

BILLINGS 

244 

BOWMAN 

244 

CAVALIER 

251 

DIVIDE 

244 

EDDY 

251 

FOSTER 

251 

GRANT 

221 

HETTINGER 

244 

L4  MOORE 

2  5  • 

MCHENP V 

244 

MCKENZ 1 E 

2  4  4 

MERCER 

2  2  ■ 

NELSON 

25  ' 

PEMBINA 

25  1 

PAMSE  V 

251 

R  E  M  V  I  L  L  E 

244 

BOLE^'E 

25  1 

SmER  I  DAN 

2  2  1 

SLOPE 

244 

STEELE 

228 

TOWNER 

251 

WALSH 

251 

WELLS 

251 

0  BEDROOMS  1  BEDROOM   2  BEDROOMS  3  g?~B 

305  358  448 

298  350  439 

298  350  439 

305  358  448 

298  350  439 

305  358  448 

305  358  448 

268  3'5  396 

298  350  439 

305  358  448 

298  350  439 

298  350  439 

268  315  396 

305  358  448 

305  358  448 

305  358  448 

298  350  43? 

305  358  448 

268  315  396 

298  350  47.3 

276  326  4C- 

305  358  448 

305  358  4<is 

305  358  448 


.MS  4  BEDROOMS 
503 
490 
490 
503 
490 
603 
503 
442 
490 
503 
490 
490 
442 
603 
503 
503 
490 
503 
442 
490 
455 
503 
503 
503 


•»5 

a 


i 


< 

Z 

o 


5 


[2 

a. 
a 

> 

c 

•9 


OD 


CC 

OS 


5 
o 
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NOTE:  THE  FMRS  FOR  UNIT  SIZES  LARGE-  '"•■'m  =^  -  -  c 
ADDITIONAL  BEDROOM.   TO  ILLUSTRATE.  Ti-E  F  MR  fOK 
THE  FMR  FOR  A  SIX-BEDROOM  UNIT  IS  1  30  TIMES  THE 


=CDROOMS  ARE  CALCULATED  BY  ADDING  15  PERCENT  TO  THE  FOUR-BEDROOM  FMR  FOR  EACH 
v~'f IVE-BEDROOM  UNIT  IS  I. 15  TIMES  THE  FOUR-BEDROOM  FMR.  AND  THE  CALCULATION  OF 
FOUR-BEDROOM  FMR.  ETC. 


SCHEDULE  B 
S  T  A  T  E:  OHIO 


FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING  (INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAWi  082487 

BEDROOM   2  BEDROOMS  3  BEDROOMS  4 


C33 

m 
c» 
—I 

o 

C5 
~X3 

-< 

r- 
> 

CD 

r- 
m 


AKRON.      OH     PMSA 

COUNTY(IES»:  PORTAGE. 
CANTON,  OH   MSA 

COUNTV(IES):  CARROLL, 
CINCINNATI,  OH-KY-IN  PMSA 

COUNTV(IESI;  CLERMONT 
CLEVELAND.  OH  PMSA 

COUNTV(IES):  CUYAHOGA 
COLUMBUS,  OH   MSA 

COUNTYIIES):  DELAWARE 
DAYTON-SPRINGE lELD,  OH   MSA 

COUNTY(IES):  CLARK,  GREENE,  MIAMI 
HAMILTON-MIDDLETOWN,  OH  PMSA 

COUNTY( lES) :  BUTLER 
HUNTINGTON-ASHLAND,  WV-KY-OH   MSA 

COUNTY(IES):  LAWRENCE 
LIMA,  OH   MSA 

COUNTY(IES>:   ALLEN,  AUGLAIZE 
LORAIN-ELYRI A ,  OH  PMSA 

COUNTY( IES» :  LORAIN 
MANSFIELD,  OH   MSA 

COUNTY! lES) : 
PARKERSBURG-MARIETTA, 

COUNTY ( lES ) : 
STEUBENVILLE-WEIRTON. 

COUNTY ( lES) : 
TOLEDO,  OH   MSA 

COUNTY! lESI : 
WHEELING,  WV-OH   MSA 

COUNTY( lES) : 
VOUNGSTOWN-WARREN ,  OH 

COUNTY  I  lES)  ; 


SUMMIT 
STABK 

HAMILTON,  WARREN 

GEAUGA,   LAKE,  MEDINA 

FAIRFIELD,   FRANKLIN,  LICKING.  MADISON,  PICKAWAY 
MONTGOMERY 


O  BEDROOMS  1 

287 

2SI 

260 

300 


RICHLAND 
WV-OH   MSA 
WASHINGTON 
OH-WV   MSA 
JEFFERSON 


FULTON,  LUCAS.  WOOD 

BELMONT 

MSA 
MAHONING.  TRUMBULL 


NONMETROPOLITAN  -COUNTIES 

0 

BEDROOMS  1 

BEDROOM   2 

eEC 

ADAMS 

238 

287 

336 

ASHTABULA 

280 

341 

402 

BROWN 

238 

287 

336 

CLINTON 

242 

296 

347 

COSHOCTON 

217 

255 

312 

DARKE 

242 

296 

347 

ERIE 

274 

333 

392 

GALLIA 

262 

31  7 

374 

HANCOCK 

258 

31  2 

368 

HARRISON 

241 

294 

316 

HIGHLAND 

238 

287 

336 

HOLMES 

255 

3  1  0 

365 

JACKSON 

234 

285 

335 

(.OGAN 

258 

312 

363 

MEIGS 

231 

280 

331 

MONROE 

260 

315 

37  1 

MORROW 

234 

285 

335 

NOBLE 

260 

315 

37  1 

PAULDI NG 

271 

329 

386 

PIKE 

234 

285 

335 

PUTNAM 

262 

317 

374 

SANDUSKY 

274 

333 

392 

SENECA 

24  1 

294 

346 

TUSCARAWAS 

255 

310 

365 

VINTON 

262 

3  1  "* 

3'4 

WlLklAMS 

271 

32  9 

386 

'OMS  3 


BEDROOMS 

418 

503 

418 

435 

386 

435 

489 

469 

459 

433 

4  18 

456 

419 

459 

413 

465 

4  18 

465 

484 

4  18 

469 

489 

433 

455 

4S  4 


4  BEDROOMS 
470 
56? 
470 
4BS 
43i 
486 
949 
924 
516 
484 
470 
911 
470 
516 
463 
520 
470 
520 
543 
470 
524 
549 
484 
51  1 
524 
543 


286 
,  UNION 
265 

292 

282 

266 

282 

240 

262 

269 

305 

265 

266 


ASHLAND 

ATHENS 

CHAMPA IGN 

COLUMBIANA 

CRAWFORD 

DEF  I  ANCE 

FAYETTE 

GUERNSEY 

HARDIN 

HENRY 

HOCKING 

HURON 

KNOX 

MARION 

MERCER 

MORGAN 

MUSK  I NGUM 

QT  Ta*a 

PERR  V 

PREBLE 

ROSS 

SCIOTO 

SHELBY 

VAN  WERT 

WAYNE 

WYANDOT 


eECR 

263 

249 

254 

249 

241 

27  1 

242 

257 

258 

27  1 

231 

24  I 

234 

234 

242 

260 

?42 

2  "  d 

2  3  ' 

264 

242 

234 

242 

262 

263 

24  1 


:ovs  1 


349 

305 
318 
365 
344 
323 
356 
342 
323 
344 
294 
317 
327 
37  1 
322 
323 


BEDROOM 

320 

307 

308 

302 

294 

329 

2»« 

311 

312 

329 

280 

294 

285 

285 

296 

315 

294 

333 

280 

32  1 

296 

285 

296 

317 

320 

294 


4  I  t 

3S8 

375 

428 

408 

376 

418 

403 

380 

405 

344 

374 

383 

437 

380 

380 


BEDROOMS 

376 

361 

364 

356 

346 

386 

347 

367 

368 

386 

331 

346 

335 

335 

347 

37  I 

346 

392 

331 

377 

347 

335 

347 

374 

376 

346 


614 
448 
469 
935 
509 
472 
623 
504 
476 
606 
431 
469 
480 
546 
479 
476 


3  BEDROOMS 
47  1 
4S0 
454 
449 
433 
484 
435 
458 
459 
484 
413 
433 
418 
418 
435 
465 
433 
48p 
413 
473 
438 

418 
439 
469 
471 
433 


BEDROOMS 

575 

503 

522 

600 

673 

524 

585 

566 

534 

567 

482 

524 

539 

812 

S3? 

934 


4  BEDROOMS 
526 
504 
509 
499 
484 
543 
486 
614 
916 
543 
463 
484 
470 
470 
48S 
520 
484 
649 
463 
928 
486 
470 
488 
924 
628 
484 


•»1 

S 

o. 
EL 


< 

z 

o 


5 


3. 

a. 

a 

> 

c 

00 

c 

CB 

ro 

oe 


5S 


7 
I 

» 

c 
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NOTE:  THE  FMRS  FOR  UNIT  SIZES  LARGER  THAN  FOUR -BEDROOMS  ARE  CALCULATED  BY  ADDING  15  P"CENT  TO  THE  FOUR-BEDROOM  FMR  FOR  EACH 
DITIONAL  BEDROOM.    TO  ILLUSTRATE.   THE  FMR  FOR  A  FIVE-BEOROOM  UNIT  IS  1.15  TIMES  THE  FOUR-BEDROOM  FMR,  AND  THE  CALCULATION  OF 


AD 

THE  FMR  FOR 


a  S! '-BEDROOM  UNIT  IS  1.30  TIMES  THE  FOUR-BEDROOM  FMR,  ETC, 


SCHEDULE  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING  (INCLUDING  HOUSING  F  I S A  KJ 


STATE 

ENID 


OKLAHOMA 


OK   MSA 

C0UNTV(1ESI'  GARFIELD 
FORT  SMITH.   fiR-OK   MSA 

COUNTV(IES):  SEQUOYAH 
LAWTON.  OK   MSA 

COUNTV(IESI:  COMANCHE 
OKLAHOMA  CITY,  OK   MSA 

COUNTY(IESt;  CANADIAN. 
TULSA,  OK   MSA 

COUNTV(IES):  CHEEK.  OS. 


CLt'vF.AKiC,   tOGAN   MCCLAIN.  OKLAHOMA 

GE    BCOEas,   T^^Sf.   *.-.GONED 


;  E  A  \  r  C  E  .'  E  :.  C  c  V  E  s  •  6 
BEDROOMS  1  BEDROOM 
792  355 

251  305 

3  I  T  38 1 

3'8  386 


NONMETROPOLI 
O 
ADA  IR 
ATOKA 
BECKHAM 
BRYAN 
CARTER 
CHOCTAW 
COAL 
CRAIO 
DELAWARE 
ELLIS 
GRADY 
GREER 
HARPER 
HUGHES 
JEFFERSON 

KAY 

KIOWA 

LE  FLORE 

LOVE 

MCINTOSH 

MARSHALL 

MURRAY 

NOBLE 

OKFUSKEE 

OTTAWA 

PAYNE 

PONTOTOC 

ROGER  MILLS 

STEPHENS 

T ILLMAN 

WASHI TA 

WOODWARD 

STATE 


TAN  COUNTl 
BEDROOMS 
196 
172 
217 
207 
207 
172 
172 
249 
194 
222 
206 
21  7 
222 
200 
206 
257 
2  1  7 
172 
207 
200 
207 
207 
257 
200 
249 
246 
207 
217 
206 
206 
2  17 
222 

OREGON 


ES 

1  BEDROOM 
240 
2  10 
263 
251 
251 
2  10 
210 
303 
237 
27  1 
250 
263 
27  1 
243 
250 
312 
263 
2  10 
251 
243 
251 
25  1 
312 
243 
303 
298 
251 
263 
250 
250 
263 
27  1 


BEDROOMS 

281 

247 

3  10 

295 

295 

247 

247 
356 
278 
319 
294 
310 
319 
286 
234 
368 
3  !  O 
;<1  - 
29S 
236 
295 
295 
368 
286 
356 
35  1 
296 
3  1  0 
294 
294 
310 
319 


BEDROOMS 

350 

30  3 

388 

3'0 

370 

308 

308 

446 

347 

39^ 

368 

388 

39" 

357 

368 

460 

388 

308 

370 

357 

370 

370 

460 

357 

446 

439 

370 

388 

368 

368 

388 

397 


BEDROOMS 

389 

345 

4  15 

4  1  4 
4  1  4 
345 

345 
600 
389 

447 
4  1  2 

435 

447 
400 

4  1  2 

5  '5 
435 
345 
4  I  4 
400 
4  I  4 

4  1  4 

5  15 
400 
500 
492 
4  '  4 
4  ?5 
4  '  2 
4  1  2 

435 
447 


EUGENE-SPRINGFIELD.  OR   MSA 

COUNTY! lES) :  LANE 
MEOFORO,  OR   MSA 

COUNTY! lES):  JACKSON 
PORTLAND,  OR  PMSA 

COUNTY(IES):  CLACKAMAS. 
SALEM,  OR   MSA 

COUNTY (  I  ESI 


MULTNOMAH.  WASHINGTON,   VAMHILL 


MARION.  POLK 


NONMETROPOL^TAN^COUNTIES^^^^^^^   2  BEDROOMS  3  BEDROOMS  4  BEDROOMS 

322  39  1  46  0  57S  644 

313  381  448  559  627 

336  408  481  600  673 

336  408  48  1  SOO  673 

336  408  481  «00  673 

322  391  460  575  644 

341  414  487  610  682 

336  408  481  600  673 

307  373  440  550  616 

328  399  470  587  6S7 

322  391  460  575  644 

313  381  448  559  627 

322  391  460  575  644 

34  1  414  487  610  682 


BAKER 

CLATSOP 

COOS 

CURRY 

DOUGLAS 

GRANT 

HOOD  RIVER 

JOSEPHINE 

LAKE 

LINN 

MORROW 

TILLAMOOK 

UNION 

WASCO 


AL  F  A^  '"  A 

BEAVER 

BLA INE 

CADDO 

CHEROKEE 

CIMARRON 

COTTON 

CUSTER 

DEWEY 

GARVIN 

GRANT 

HARMON 

HASKELL 

JACKSON 

JOHNSTON 

K I NGt I ShER 

L  A  ■■  ;  ME  0 

L  INCOlN 

MCCURTA I S 

MAJOR 

MAYES 

MUSKOGEE 

NOWATA 

OKMuLGEE 

PAWNS  E 

P  !  T  •  s  B  U  0  G 
PUS"MA  -.-.w.l 

SEm; ^CL  E 

7E>AS 

WASMINGTOS 
WOODS 


PE  S'CN 

C  C  ^  .-  V  b  I  A 

CROOK 

DESCHUTES 

G!  UL 1  AM 

HARNE  V 

JEFFERSON 

KLAMATH 

LINCOLN 

MALHEUR 

SHERMAN 

UMATILLA 

WALLOWA 

WHEELER 


',  esc:  ES  pccGP'v  ceiiS' 

2  BEDROOMS  3  EEC2CCMS  4  BEDROOMS 

4  18          523  586 

348          43«  .  4fiS 

360         4B0  50« 

448         B49  618 

455         S68  637 


BEDROOMS 

222 

222 

222 

206 

196 

222 

206 

217 

222 

207 

257 

217 

1  72 

2  17 

207 

26' 
!  '  2 
246 

222 
258 
200 
249 

200 

246 


2C« 
222 
249 

222 


BEDR 
27  ! 
27  1 
27  1 
250 
240 
27  1 
250 
263 
27  1 
251 
312 
263 
2  1  O 
263 
25  1 
31  2 
2  10 
298 
2  10 
27  1 
313 
743 
30  3 
24  3 
298 

2  10 
249 

27  1 


0  BE  CROCMS  '  EE  C  KCCM 
3  6  3  4  3  0 

35  ■  427 

301  367 

330  402 

0  EEORCOMS  1  ELCRCOM 


7 :  g 
3  '  3 
J  4  1 
J  4  1 

322 

307 
341 
307 
313 

307 
3  4  1 
322 
322 
322 


399 
38  1 

4  1  4 

4  '  & 

:-9  ■ 
373 

4  14 
373 

38  1 

373 
4  1  4 

391 

39  1 
391 


DC  CROOMS 

3  ■  9 

313 

319 

294 

281 

319 

294 

310 

319 

295 

363 

3  10 

247 

310 

295 

368 

247 

35  I 

247 

319 

370 

286 

356 

236 

35  1 

247 

247 
294 
319 
356 
3  19 


BEDROOMS  4 

397 

397 

397 

368 

3S0 

397 

368 

388 

397 

370 

460 

388 

308 

388 

370 

460 

308 

439 

308 

397 

462 

357 

446 

357 
439 
308 

308 
363 
397 
446 
397 


BEDROOMS 

• 

447 

2 

447 

£• 

447 

412 

90 

389 

(S 

447 

^• 

412 

5 

438 

» 

447 

-t 

414 

•^.^ 

B19 

< 

435 

345 

o_ 

435 

• 

414 

en 

615 

to 

345 

492 

Z 

345 

p 

447 

817 

400 

500 

400 

■ 

492 

"fl 

345 

"1 

345 

ol 

404 

a 

44  7 

"< 

500 

* 

447 

> 

1 

1  c 

l¥ 

00 

SI 

g 


eEr  =  0OMS  3  ErECS 

5  C  S  6  3  3 

502  628 

441  570 

473  591 


4  be:-' 

708 
703 
631 
662 


6ECR0CMS  3  EtC^-CMS  4  BFDROOVS 


4^0 
448 
48" 
4  e  " 
460 
440 
487 
440 
443 
440 
487 
460 
460 
460 


567 
5C9 
6  10 
610 
575 
550 
610 
550 
559 
550 
6  10 
5"D 
5'5 
576 


657 
627 
6B2 
682 
644 
616 
682 
616 
627 
616 
6S2 
644 
644 
644 


THE  FMR  FOR  A  SIX-BEDROOM  UNIT  IS  1.30  TIMES  THE  FOUR-BEDROOM  FMf<.  ETC. 
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SCHEDULE  B 


FAIR  MARKET  nENTS  FOR  EXISTING  HOUSING  (INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRANIi   082J87 


STATE 


PENNSVLVANI  A 


0  BEDROOMS   I  BEDROOM 


ALL ENTOWN-BETHLEHEM.  PA-NJ   MSA 

COUNTVIIES):  CARBON.  LEHIGH.  NORTHAMPTON 
ALTOONA .   PA   MSA 

COUNTY ( I ES) •  BLAI R 
BEAVER  COUNTY,  Pa  PMSA 

COUNTY( I ES) ;  BEAVER 
ERIE.  PA   MSA 

COUNTY( lES) :  ERIE 
HARRISBURG-LEBANON-CARLISLE .  PA   MSA 

COUNTY(IESl:  CUMBERLAND.  DAUPHIN,  LEBANON,  PERRV 
JOHNSTOWN,  PA   MSA 

COUNTY(IES):  CAMBRIA,  SOMERSET 
LANCASTER,   PA   MSA 

COUNTy(IESI:  LANCASTER 
PHILADELPHIA,   PA-NJ  PMSA 

COUNTY(IES):  BUCKS.  CHESTER.  DELAWARE,  MONTGOMERY.  PHILADELPHIA 
PITTSBURGH.   PA  PMSA 

COUNTy(IES):   ALLEGHANY,   FAYETTE.  WASHINGTON.  WESTMORELAND 
READING.  PA   MSA 

COUNTY(  lES  >  :  BERKS 
SCRANTON- -WI LKES-BARRE .  PA   MSA 

COUNTy(IES)    COLUMBIA.  ^ACKAWANNA,   LUZERNE.  MONROE.   WYOMING 
SHARON,   PA    MSA 

COUNTY* IES> :  MERCER 
STATE  COLLEGE,   PA   MSA 

COUNTY( lESi :  CENTRE 
WILLI AMSPORT .  PA   MSA 

COUNTy(IES):  LYCOMING 
YORK ,   PA   MSA 

COUNTYflESI    ADAMS.   YORK 


NONMETROPOLI  Ti>, 


0 

BEOKGCMS 

■.  6Ew 

ARMSTRONG 

30  1 

365 

BRADFORD 

250 

304 

CAMERON 

254 

308 

CLEARFIELD 

258 

314 

CRAWFORD 

256 

310 

FOREST 

247 

301 

FULTON 

343 

296 

HUNTINGDON 

243 

296 

JEFFERSON 

258 

314 

LAWRENCE 

256 

310 

MIFFLIN 

251 

305 

NORTHUMBRLND 

270 

314 

POTTER 

254 

308 

SNYDER 

251 

305 

SUSQUEHANNA 

250 

304 

UNION 

290 

340 

WARREN 

256 

310 

2  B 


ECfiOCMS 
430 
358 
362 
370 
366 
354 
348 
348 
370 
366 
365 
370 
362 
359 
358 
418 
366 


3  BE3R00MS 
538 
447 
453 
462 
458 
442 
435 
435 
462 
458 
449 
462 
453 
449 
447 
519 
458 


BEDROOMS 

603 

500 

508 

517 

513 

496 

487 

487 

517 

513 

502 

517 

508 

502 

500 

565 

513 


BEDFORD 

BUTLER 

CLARION 

CL INTON 

ELK 

FRANKL IN 

GREENE 

I NDI ANA 

JUNIATA 

MCKEAN 

MONTOUH 

PI  KE 

SCHUYLKI LL 

SULL I  VAN 

TIOGA 

VENANGO 

WAYNE 


303 
270 
288 
310 
321 
261 
324 
347 
302 
303 
246 
287 
346 
261 
292 


BEDROC 

243 

299 

2^7 

254 

254 

277 

258 

301 

25  1 

254 

258 

290 

280 

250 

250 

247 

278 


368 
327 
347 
377 
385 
319 
394 
419 
367 
369 
303 
348 
421 
319 
355 


1  BEDROOM 
296 
364 
301 
306 
308 
338 
314 
365 
305 
308 
314 
339 
329 
304 
304 
301 
339 


BEDROOMS 

430 

385 

408 

443 

455 

374 

463 

492 

431 

433 

353 

4  t  1 

496 

374 

417 


2  BEDROOMS 
348 
428 
354 
360 
362 
396 
370 
430 
359 
362 
370 
418 
399 
358 
358 
354 
398 


BEDROOMS 

542 

48  1 

51  1 

554 

568 

468 

580 

615 

*'**} 

542 

435 

5  I  4 

619 

468 

522 


BEDROOMS 

435 

536 

442 

449 

453 

497 

462 

538 

449 

453 

462 

519 

483 

447 

447 

442 

499 


BEDROOMS 

604 

539 

572 

621 

636 

525 

649 

687 

604 

607 

493 

576 

694 

525 

585 


4  BEDROOMS 
487 
599 
496 
802 
508 
555 
517 
603 
502 
508 
517 
565 
526 
500 
500 
496 
559 


s 

o. 

a 


a 

00 
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2 

c 
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51 
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ce 

Ni 
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NOTE:  THE  FMRS  FOR  UNIT  SIZES  LARGER  THAN  F OUR  - BEDROOMS  ARE  CALCULATED  BY  ADDING  15  PERCENT  TO  THE  FOUR-BEDROOM  FMR  FOR  EACH 
ADDITIONAL  BEDROOM.  TO  ILLUSTRATE,  The  FMR  FOR  A  FIVE-BEDROOM  UNIT  IS  1,15  TIMES  THE  FOUR-BEDRCOM  FMR.  AND  THE  CALCULATION  OF 
THE  FMR  FOR  A  SIX-BEDROOM  UNIT  |S  1.30  TIMES  THE  FOUR-BEDROOM  FMR.  ETC. 


to 


SCHEDULE  B  -  FAIR  MARKET  RENTS  FOR  E^1STI^G  HOUSING  (INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAM)  0824S7 


STATE:  RHODE  ISLAND 


T  1 VF  RTON 
WES'ECl  V 


FALL  RIVER,  MA  - R I  PMSA 

COUNTY:  NEWPORT  TOWNS  Of  LIT^^E  fOMPT, 
NEW  LONDON-NORWICH,  CT-RI  MSA 

COUNTY;   WASHINGTON  TOWNS  Of   MOPKIN'ON, 
PAWTUCKET-WOONSOCKET -4TTLEB0R0 .   HI -MA  PMSA 

COUNTY:   PROVIDENCE  TOWNS  OF   BU B S 1 L L V ! L L E .   C E N ' S A L  FALL, 
WOONSOCkE  t 
PROVIDENCE,  RI  PMSA 


CUMBERLAND. 


0  BE:kCOWS  1  BEDROOM 

350  4t7 

388  472 

340  4 1 2 

LINCOLN,   NORTH  SMITHF, 


2  BEDROOMS 

501 

554 

485 
PAWTUCKET . 


360 


429 


603 


3  BEDROOMS 

sao 

693 

595 
SMI  THF  I  ELD 

630 


BEDROOMS 

640 

777 

679 

702 


C0 


COUNTY 
COUNTY 
COUNTY 
COUNTY 
COUNTY 


BRISTOL  TOWNS  OF  BSRSINCON,  BRIS'Ol   w.-.BBEN 

KENT   TOWNS  OF  COVENTHV,   EAST  GBEENWi,   WABWICK,   wES'  WARWICK 

(VIEWPORT  TOWNS  OF   uAMESTOWN 

PROVIDENCE  TOWNS  OF  CRANSTON,  EAST  PROVIDE,  FOSTER,  GLOCESTER.  JOHNSTON,  NORTH  PROVID. 

WASHINGTON  TOWNS  OF  EXETER.   NAKRAGANSETT ,   NORTH  KINGST.   RICHMOND.   SOUTH  KINGST 


PROVIDENCE,  SCITUATE 


NONMETROPOL I  TAN  COUNTIES  OR  PARTS  OF  COUNTIES 

KENT    COUNTY  TOWNS  OF  WEST  GBEENWI 

NEWPORT    COUNTY  TOWNS  OF  MIDOLETOWN,   NEWPORT,   PORTSMOUTH 

WASHINGTON   COUNTY  TOWNS  OF  CHARLESTOWN.   NEW  SHOBE"AM 

STATE:  SOUTH  CAaOL:>.A  1 


ANDERSON 
AIKEN 

BERKELEY 


ANDERSON,  SC   MSA 

COUNTY ( 1ES> 
AUGUSTA,  GA-SC   MSA 

COUNTY( I ES) 
CHARLESTON.  SC   MSA 

COUNTY ( I ES I 
CHARLOTTE-GASTONI A-ROCK  HILL 

COUNTY (  I  ESI  :  YORK 
COLUMBIA.  SC   MSA 

COUNTY(IESI:  LEXINGTON 
FLORENCE.  SC   MSA 

COUNTY(IES>:  FLORENCE 
GREENVILLE-SPARTANBURG.  SC   MSA 

COUNTY(IES>:  GREENVILLE 


CHARLE  STON . 
NC  SC    WS.-. 


R  I  CMi.  AND 


DORChEST  £  B 


PICENS,   SPf^fi  *  ANBvj  = 


NONMETROPOL I  TAN  COUNTIES 


ABBEVILLE 

BAMBERG 

BEAUFORT 

CHEROKEE 

CHESTERFIELD 

COLLETON 

DI LLON 

FAIRFIELD 

GREENWOOD 

HORRY 

KERSHAW 

LAURENS 

MCCORMICK 

MARLBORO 

OCONEE 

SALUDA 

UNION 


BEDROOMS 

203 

2  1  1 

262 

203 

202 

262 

202 

199 

203 

245 

229 

203 

199 

202 

250 

199 

203 


BEDROOM 

247 

258 

3  1  9 

246 

245 

3  '  9 

7  i'l 

2  4  2 

247 

298 

277 
247 
242 
245 
309 
242 
lie 


et DBooMs 

292 
3C3 

376 
29C 

:es 

376 
268 
285 
292 
360 
326 
292 
285 
283 
369 
285 

:9o 


BEOBOOMS 

36  : 

380 

469 

363 

36  1 

469 

36  1 

356 

36  ■ 

43B 

4C9 

36  1 

356 

36  1 

449 

356 

363 


BECBCOMS 

4C0 

4  25 

526 

408 

405 

526 

405 
399 
4  DO 
49  1 
458 

400 
399 
4C5 
503 
399 
408 


0  BEDROOMS  i  BEDROOM 
324  394 

4  2  3  5  14 

3.4  394 


2  BECBOOMS  3  BEDROOMS  4  BEDROOMS 


0  6E  ::c: 

2  3  ' 
267 

285 
284 
258 


ALLENDALE 

BARNWELL 

CALHOuN 

CHESTER 

CltBENCON 
DiBL I NGTON 
EDGEF  I  ELD 
GEORGE  TOWN 
H  A  M  P  'ON 

JASPER 
LANCASTER 
LEE 

MAB ION 
NEWBERRY 
OBANGEBUBG 
SuMTE  B 
WILL! AMSBuF 


3MS  1  BEDROOM 
280 
322 
34  "■ 

34  2 

35  ' 
284 
306 


BE  DROOMS 
2  '  1 
2  1  1 
2  1  7 

20  3 
2  29 
20  2 

1  3S 

2  45 
2t  2 
262 
2  :8 
229 
202 
■  99 


BE  C  = 

258 

258 

265 

246 

277 

245 

242 

298 

3  '  9 

3  ■  9 

26~ 

2  46 
242 
258 
277 
298 


464 
605 
464 

BEDROOMS 

329 

376 

4:9 

40  I 
4  1  4 
335 
36  1 


BE  EKCOMS 

303 

303 

3  1  4 

290 

326 

288 

285 

350 

376 

376 

315 

326 

>•• 

285 

303 

326 

350 


579 


BEDROOMS 
4  13 
470 
510 

eo« 

517 
419 
461 


649 

847 
649 

BEDROOMS 

462 

S26 

572 

960 

978 

469 

»0« 


3  BiOa-ZVS     4  etOHOOMS 


380 
3S« 
384 

363 

409 

361 
356 
438 
469 
469 
3«9 
409 
361 
356 
380 
409 
438 


4i5 
429 

439 
408 
498 

405 
399 
491 
526 
526 
434 
458 
405 
399 
425 
458 
491 


i 

I 

m 

a 


< 

N3 

2 
o 


3. 
o. 

B3 

"< 

> 

I 


s 


CO 

03 


? 

o 


a 


NOTF-  THE  FMRS  FOR  UNIT  SIZES  LAROER  THAN  FOUR  - B E DROOMS  ARE  CALCULATED  BY  ADDING  15  PERCENT  TO  THE  "^OUR -  BE DROOM  F MR  F OR  E ACH 
ADS?T!oNir  BEDROOM  TO  I lCuItr A T E ,  the  fmb  fob  a  f,vE-BE0R00M  JM T  IS  1.15  TIMES  THE  FOUR-BEDROOM  FMR .  AND  THE  CALCULATION  OF 
THE  FMR  FOR  A  SIX-BEDROOM  UNIT   IS   1   30  TIMES  THE  FOUR-BEDROOM  FMR.   ETC. 


CHEDULE  B  -  f.AIR  MARKET  RFNTS  FOR  EXISTING  HOUSING  (INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCI'^S  PHOGRAMi  082'>87 


SATE: 


SOUTH  DAKOTA 


RAPID  CITY.  SD  MSA 

COUNTY  <  I  ES  )  '. 

SlOfX  FALLS.  SD  MSA 
COUNTY! lES) : 

NONWETROPOLI 
0 
AURORA 
BENNETT 
BROOKINGS 
BRULE 
BUTTE 

CHAHLES  MI  X 
CLAY 
CORSON 
DAVISON 
DEUtL 
DOUfiLAS 
FALl  RIVER 
GRAfcT 
HAAKON 
HANC 
HARD ING 
HUTCHINSON 
JACKSON 
JONtS 
LAKt 
LINCOLN 
MCCOOK 
MARSHALL 
MELLETTE 
MOODY 
POTTER 
SANeORN 
SPIklK 
SULLV 
TRIPP 
UNION 
YANKTON 


TAN  COUNTI 
BEDROOMS 
238 
2  15 
233 
235 
256 
235 
235 
2  15 
238 
2  1  0 
235 
256 
233 
2  15 
23B 
256 
235 
215 
2  15 
204 
238 
204 
227 
2  15 
204 
215 
238 
227 
215 
215 
235 
235 


PENNINGTON 

MINNEHAHA 

ES 

I  BEDROOM 

286 

261 

280 

284 

312 

284 

284 

26  1 

286 

252 

284 

312 

780 

261 

286 

312 

284 

261 

261 

248 

286 

248 

278 

261 

248 

261 

286 

278 

261 

261 

284 

284 


2  BEDROOMS  3 
335 
308 
327 
335 
366 
335 
335 
308 
335 
30  1 
335 
366 
327 
308 
335 
366 
335 
308 
308 
291 
335 
291 
326 
308 
291 
308 
335 
326 
308 
308 
335 
3->5 


BEDROOMS  4 

419 

385 

407 

419 

459 

419 

419 

385 

419 

373 

419 

459 

407 

385 

416 

459 

419 

385 

385 

365 

419 

365 

409 

385 

365 

385 

419 

409 

385 

385 

419 

419 


BEDROOMS 

469 

431 

460 

469 

5  14 

469 

469 

431 

469 

4  14 

469 

514 

460 

431 

463 

514 

469 

431 

431 

409 

469 

409 

498 

431 

409 

431 

469 

458 

431 

431 

469 

469 


BEADLE 

BON  HOMME 

BROWN 

BUFFALO 

CAMPBELL 

CLARK 

CODINGTON 

CUSTER 

DAY 

DEWEY 

EDMUNDS 

FAULK 

GREGORY 

HAML IN 

HANSON 

HUGHES 

HYDE 

JERAULD 

K INGSBURY 

LAWRENCE 

LYMAN 

MCPHERSON 

MEADE 

MINER 

PERKINS 

ROBE  RTS 

S-'ANNON 

STANLEY 

TODD 

TURNER 

WALWORTH 

ZIEBACH 


0  BEDROOMS  I  BEDROOM 
264  318 

279  338 


2  BEDROOMS  3  BEDROOMS  4  BEDROOMS 
370  <!59  514 

398  •'°=i  558 


0  BEDROOMS  t 
238 
235 
253 
215 
215 
210 
233 
256 
227 
215 
227 
227 
215 
2  10 
238 
280 
215 
238 
204 
262 
215 
227 
264 
204 
215 
227 
215 
280 
2  15 
238 
215 
215 


BEDROOM 

286 

284 

307 

261 

261 

252 

280 

312 

278 

261 

278 

278 

261 

252 

286 

344 

261 

286 

248 

312 

2«t 

278 

318 

248 

261 

278 

261 

344 

26 1 

286 

261 

261 


2  BEDROOMS 
335 
335 
359 
308 
308 
301 
327 
366 
326 
308 
326 
326 
308 
301 
335 
401 
308 
335 
291 
366 
308 
326 
370 
291 
308 
326 
308 
401 
308 
335 
308 
308 


3  BEDROOMS  4 
416 
419 
449 
385 
385 
373 
407 
459 
409 
385 
403 
409 
385 
373 
419 
502 
385 
419 
365 
459 
389 
409 
459 
365 
385 
409 
385 
902 
385 
419 
385 
38S 


BEDROOMS 

463 

469 

502 

43  t 

43  1 

4  I  4 

460 

5  14 
453 
431 
458 
45S 
43  1 

4  I  4 

469 
560 
431 
469 
409 

5  1  ■« 
43  ' 
458 

5  14 
409 
43  1 

458 

431 

560 
4  3  •- 
469 
43  1 
43  ) 


S 

o. 


9 
00 


< 
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c 


03 
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NOTE:  THE  FMRS  FOR  UNIT  SIZES  LARGER  THAN  FOUR -BEDROOMS  ARE  CALCULATED  BY  ADDING  15  PERCENT  TO  THE  FOUR-BEDRCOM  FMR  FOR  EACH 
ADDITIONAL  BEDROOM  TO  ILLUSTRATE.  IHE  FMR  FOR  A  FIVE-BEDROOM  UNIT  IS  1.15  TIMES  THE  FOUR-BEDROOM  FMR.  AND  THE  CALCULATION  OF 
THE  FMR  FOR  A  SIX-BEDROOM  UNIT  IS   I  30  TIMES  THE  FOUH-BEDROOW  FMR,   ETC. 
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SCHEDULE  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING  (INCLUDING  HOUSUJG  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAM!  082487 


STATE:  TENNESSEE 


CHATTANOOGA.   TN-GA   MSA 

COUNTY* lES):   HAMILTON.  MARION 
CLARKSVILLE-HOPKINSVILLE .  TN-KY   MSA 

COUNTY(IESI:  MONTGOMERY  ' 
JACKSON.   TN   MSA 

COUNTY<IESI-  MADISON 
JOHNSON  CI TY-KINGSPORT-BRI STOL ,  TN-VA  

COUNTY(IES):  CARTER.  HA>«(<INS.  SULLIVAN.  UNICOI.  WASHINGTON 
KNOXVILLE.   TN   MSA 

COUNTY) lESI:  ANDERSON.  BLOUNT 
MEMPHIS.  TN-AR-MS   MSA 

COUNTY! 1ES>:   SHELBY.   TIPTON 
NASHVILLE.   TN   MSA 


SEQUATCHIE 

MSA 
5ULL 

GRAINGER.  JEFFERSON. 


BE  ca^ovs 


263 


KNOX.  SEVIER.  UNION 


:62 
I 
258 


312 


BE  C  aCOV 

33  1 
31  1 
290 
320 

317 

380 


"COUNTY(IES);  CHEATHAM.  DAVIDSON.  DICKSON.  ROBERTSON,  RUTHERFORD.  SUMNER.  WILLIAMSON   w I t SOS 


NONMETROPOL 

BEDFORD 
BLEDSOE 
CAMPBELL 
CARROLL 
CLAIBORNE 
COCKE 
CROCKETT 
DECATUR 
DYER 

FENTRESS 
GIBSON 
GREENE 
HAMBLEN 
HARDEMAN 
HAYWOOD 
HENRY 
HOUSTON 
JACKSON 
LAKE 

LAWRENCE 
LINCOLN 
MCMINN 
MACON 
MAURY 
MONROE 
MORGAN 
OVERTON 
PICKETT 
PUTNAM 
ROANE 
SMI  TH 
TROUSDALE 
WARREN 
lEAKLEY 


ITAN  COUNTIE 
0  BEDROOMS  1 

3 
BEDROOM 

2  BEDROOMS 

3  BEDROOMS  4  BEDROOMS 

0  BEDROOMS 

BEDKO 

224 

28" 

320 

398 

447 

BENTON 

2  1  1 

256 

234 

255 

335 

419 

469 

BRADL  EY 

234 

285 

1  90 

232 

275 

342 

380 

CANNON 

21  1 

2SB 

2  1  1 

256 

302 

378 

423 

CHESTER 

230 

28  1 

1  90 

232 

275 

342 

380 

CLAY 

183 

225 

2  1  3 

258 

303 

380 

426 

COFFEE 

224 

282 

2  15 

260 

306 

384 

430 

CUMBERLAND 

21  1 

258 

230 

28  1 

330 

413 

462 

DE  KALB 

21  1 

258 

2  1  5 

260 

306 

384 

430 

FAYETTE 

220 

268 

2  1  1 

253 

305 

380 

427 

FRANKL IN 

253 

305 

2  15 

260 

306 

384 

430 

GILES 

224 

282 

209 

254 

298 

373 

419 

GRUNDY 

234 

285 

22  1 

268 

317 

395 

443 

HANCOCK 

209 

254 

230 

28  1 

330 

413 

462 

HARD  I N 

230 

28  1 

220 

276 

315 

394 

44  1 

HENDERSON 

230 

28  1 

2  1  1 

256 

302 

378 

423 

HI CKMAN 

224 

282 

1  94 

236 

278 

347 

388 

HUMPHREYS 

194 

236 

1  83 

225 

266 

333 

370 

JOHNSON 

203 

248 

2  1  5 

260 

306 

384 

430 

LAUDERDALE 

220 

276 

2  24 

282 

320 

398 

447 

LEWIS 

222 

270 

253 

305 

359 

449 

501 

LOUDON 

224 

276 

234 

285 

335 

419 

469 

MCNAIRY 

230 

28  < 

2  1  1 

258 

305 

380 

427 

MARSHALL 

*  r  -3 

282 

224 

282 

320 

398 

447 

MEIGS 

r  J  -1 

285 

224 

276 

322 

403 

45  1 

MOORE 

2  1  J 

2S2 

190 

232 

275 

342 

380 

OBION 

2  '  8 

268 

2  1  1 

258 

305 

380 

427 

PERRY 

222 

270 

2  t  1 

258 

305 

380 

427 

POLK 

234 

285 

2  t  7 

263 

310 

388 

434 

RHEA 

234 

285 

224 

276 

322 

403 

451 

SCOTT 

1  90 

232 

2  1  1 

258 

305 

380 

427 

STEWART 

194 

236 

2  1  1 

258 

305 

380 

427 

VAN  BUREN 

217 

263 

2  1  7 

263 

310 

388 

434 

WAYNE 

222 

270 

21  1 

256 

302 

378 

423 

WHITE 

217 

263 

BEDROOMS 

407 

4  '  5 

369 

341 

375 

374 

-3  4  7 


BEDROOMS 

302 

335 

305 

330 

266 

320 

305 

305 

315 

359 

320 

335 

298 

330 

330 

320 

278 

291 

315 

319 

322 

330 

320 

335 

320 

306 

319 

335 

335 

275 

278 

310 

319 

310 


3  BEDROOMS  4  BEDROOMS 


509 
503 
459 
427 

470 

4  t  4 

558 


BEDROOMS 

378 

4  19 

380 

413 

3:^3 

398 

380 
380 
394 
449 
398 
419 
373 
4  13 
4  1  3 
398 
34-' 
364 
394 
398 
403 
4  1  3 
398 
4  ■  9 
398 
386 
39S 

419 

4  ■•  9 
34  2 
34- 
388 
398 
388 


57  I 
559 
517 
478 
526 
522 
626 


BEDROOMS 

423 

469 

427 

462 

370 

447 

427 

427 

44  1 

501 

447 

469 

4  19 

462 

462 

447 

388 

407 

44  1 

447 

451 

462 

44  "■ 

4  f  g 

4  4  * 

430 
447 
469 

469 

380 
388 
434 
447 


w 
to 


s. 

s 


90 

s 


< 

Z 

o 


3. 


> 

c 

CD 

N3 

OS 


MRS  FOR  UNIT  SIZES  LARGER  THAN  F OUR  -  BE DROOMS  ARE  CALCULATED  BY  ADDING  15  PERCE^I^IOTHE  FOUR-BEDROOM  FMR  FOR  EACH 
DROOM.    TO  ILLUSTRAjTE.   THE  FMR  FOR  A  FIVE-BEDROOM  UNIT  IS  1.15  TIMES  THE  FOUR-BEDROOM  FMR.   AND  THE  CALCULATION  OF 


NOTE ;   THE  FM 
ADDITIONAL  BEDROOM.    TO  ILLUSTRAj 
THE  FMR  FOR  A  SIX-BEDROOM  UNIT  US  1.30  TIMES  THE  FOUR-BEDROOM  FMR 


ETC. 
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SCHEDULE  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 
S  T  A  T  t :  TEXAS 


INCLUDING  HOUSING 


FINANCE  AND  DEVELOPMENT  AGE 
0  BEDHOOWS  I  BEDROOM   2 


NCIES  PROGRAWi  082487 
BEDROOMS  3  BECROCWS  ' 


TAYLOR 

POTTER,  RANDALL' 

MILLIAMSON 
ORANGE 


HAYS.  TRAVIS 

Tx   MSA 

HARDIN   JEFFERSON 


BRAZORIA 
,   TX   MSA 


BRAZOS 


ABILENE,  TX   MSA 

COUNTY ( lESI ; 
AMARILLO,  TX   MSA 

COUNTY( lES) : 
AUSTIN.  TX   MSA 

COUNTY ( lESI : 
BEAUMON r-PORT  ARTHUR. 

COUNTY ( lESI : 
BRAZORIA.  TX  fMSA 

COUNTY( lES) : 
BROWNSVILLE -MARL INGEN 

COUNTY(IES):  CAMERON 
BRYAN-COLLEGE  STATION,   TX   MSA 

COUNTY ( I ES) : 
CORPUS  CHRISTI,  TX   MSA 

COUNTY(IES):  NUECES,  SAN  PATRICIO 
DALLAS.   TX  PMSA 

COUNTY ( lES) :  COLLIN,  DALLAS.  DENTON,  ELLIS 
EL  PASO.  TX   MSA 

COUNTY( lESI :  EL  PASO 
FORT  WORTH- ARL INGTON .   TX  PMSA 

C0UNTY<IE5):  JOHNSON,  PARKEH,  TARRANT 
GALVESTON- TEXAS  CITY,   TX  PMSA  l 

COUNTY(IES):  GALVESTON        I 
HOUSTON,  TX  PMSA  ' 

COUNTY(IES):   FORT  BEND,  HAOrtiS 
KILLEEN-TEMPLE ,   TX   MSA 

COUNTY(IES);  BELL,  CORYELL 
LAREDO,  TX   MSA  ; 

COUNTY( lES) :   WEBB  I 

LONGVIEW-MARSHALL ,  TX   MSA  ' 

COUNTY(IES);  GREGG,  HARRISOM 
LUBBOCK.  TX   MSA 

COUNTY(IES):  LUBBOCK 
MC  ALLEN-EDINBURG-MISSION.  TX 

COUNTY(IES):  HIDALGO 
MIDLAND.  TX   MSA 

COUNTY(IES):  MIDLAND 
ODESSA.   TX   MSA 

COUNTY(IES):  ECTOR 
SAN  ANGELO.  TX   MSA 

COUNTY(IES):  TOM  GREEN 
SAN  ANTONIO.  TX   MSA 

COUNTY(IES):  BEXAR,  COMAL 
SHERMAN-DENISON .  TX   MSA 

COUNTY{ lESl :  GRAYSON 
TEXARKANA.   TX- TEXARKANA ,   AR   MSA 

COUNTY! lES) ;  BOWIE 
TYLER.   TX   MSA 

COUNTY( lES) :  SMITH 
VICTORIA.  TX   MSA 

COUNTY(IES):  VICTORIA 
WACO.  TX   MSA 

COUNTY(IESI:  MCLENNAN 
WICHITA  FALLS.   TX   MSA 

COUNTY( lES) ;  WICHITA 


KAUFMAN,  ROCKWALL 


LIEEBTV.  MONJTGOMER  y"  .  WlLLEft 


MSA 


GUADALUPE 


NONMETROPOLITAN  COUNTIES 


ANDERSON 

ANGEL INA 

ARCHER 

ATASCOSA 

Bd I  LEY 

BiS'^ROP 

BEE 

BORDEN 

BRE»(STER 

BROOKS 

BURLESON 

CALDWELL 

CALLAHAN 

CARSON 

CASTRO 

CHEROKEE 

CLAY 


BEDROOMS 

228 

265 

2  18 

234 

220 

232 

25  1 

2  14 

195 

25  1 

234 

232 

226 

237 

237 

226 

2  18 


BEDROOM 

276 

320 

266 

284 

269 

28  I 

306 

262 

236 

306 

283 

28  1 

274 

287 

287 

276 

266 


2  BEDROOMS  3 
325 
378 
312 
336 
317 
33  1 
360 
307 
277 
360 
334 
331 
32  1 
339 
339 
32  5 


BEDROOMS 
4  06 

4  -  I 

39  ' 
4  20 
393 
4  16 
449 
38  4 
34- 
449 


402 
4  24 
424 

406 

39  • 


BEDROOMS 
456 

529 

43- 
469 
438 

465 

5  34 
4  30 
390 
504 

46'' 
465 
45  2 
4-4 
474 

456 
43- 


ANDREWS 
ARANSAS 

A  R  M  S  '  R  C  '-  a 

A  o  S  T  I  N 

BANDERA 

8* vlOR 

BLANCO 

BOSOUE 

BR  1  SCOE 

BROWN 

SoRNET 

CALHOUN 

CAMP 

CASS 

CHAMBERS 

CHILDRESS 

COCHRAN 


284 
2«2 
33« 
3QI 

ai4 
iki 
is3 

:loi 

29d 
2«4 

2»e 

293 

280 
260 
245 

297 
221 

268 
34  1 
3  39 
286 
291 
261 
240 
3C0 
366 
243 
2-0 


BEDROOMS 

195 

25  ' 

23^ 

269 

234 

2  '8 

2  '  4 

200 

237 

220 

2  '  4 

245 

209 

240 

278 

2  '8 

2  20 


34S 
40S 

iU 
iu 

430 

374 
264 
314 
364 
3S4 
340 

3ii 

29* 

360 

277 

323 

4  •  4 
4  '  2 

3  48 
349 
316 
292 

364 

4  4  4 
297 
32B 


BEDROOM 

236 

3C6 

28- 

326 

2P4 

266 
262 
243 
28- 
269 
262 
299 
263 
292 
338 
2F6 
269 


407 

Hi 

mi 

44* 

Soft 

44d 

427 
37i 
4tt 
4ii 
4dd 
«7t 
3ii 

424 

ui 

37» 

4i7 

4d4 
4t0 
413 

373 
344 
429 
523 

349 

387 


BEDROOMS 

2^- 

360 

339 

384 

336 

3  '  2 

307 

289 

33» 

317 

307 

36  1 

300 

343 

397 

312 

317 


S09 

4«i 
ftii 
63* 

B«i 

47« 
*3t 

iii 

470 
S3S 
B24 

see 

4i4 

43* 
*2* 

4*0 
AU 

*te 

•0* 
St* 

it* 

4«« 
430 
B3S 
•SS 
433 
482 


BEDROOMS 
34-' 

449 

424 
480 
420 
3*t 
3*4 
3S* 
444 
393 
364 
439 
374 
430 
497 
391 
393 


BEDROOMS 
571 

it4 

6«4 

602 

e2* 

B34 
TO* 
«t7 
8*8 
827 
S** 
**7 

■«e 
•te 

4*3 
**3 
■07 
■3t 
**3 

iim 

S7S 
877 
Bt2 
4«t 
800 
733 
482 
84 1 


BEDROOMS 

390 

504 

474 

83* 

48S 

437 

43t 

400 

474 

43S 

43t 

493 

420 

4*0 

886 

437 

438 


I 

• 


< 

tn 

z 

c 


•t; 

2. 


> 

c 

X 

c 

i 


03 


o 
■c 

o 

CB 

a. 

so 


NOTE:  THE  FMRS  FOR  UNIT  SIZES  LARGER  THAN  FOUR  -  BEDROOMS  ARE  CALCULATED  BY  ADDING  15  PERCENT  to  THE  FOUR-BEDROOM  FMR  FOR  EACH 
ADDITIONAL  BEDROOM.  TO  ILLUSTRATE,  THE  FMR  FOR  A  FIVE-BEDROOM  UNIT  IS  1.15  TIMES  THE  FOUR-BEDROOM  FMR,  AND  THE  CALCULATION  OF 
THE  FMR  FOR  A  SIX-BEDROOM  UNIT  IS  1.30  TIMES  THE  FOUR-BEDROOM  FMR.  ETC. 


SCHEDULE  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING  (INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAM!  082487 
STATE:  TEXAS 


NONMETROPOLITAN  COUNTI 

■S 

0 

BEDROOMS 

1  BEDROOM 

COKE 

204 

248 

COLLINGSWORT 

237 

287 

COMANCHE 

226 

274 

COOKE 

250 

304 

CRANE 

196 

236 

CROSBV 

220 

269 

DALLAM 

237 

287 

DEAF  SMITH 

237 

287 

DE  WITT 

245 

299 

DIMMIT 

21  1 

258 

DUVAL 

251 

306 

EDWARDS 

217 

266 

FALLS 

200 

243 

FAYETTE 

232 

281 

FLOYD 

220 

269 

FRANKLIN 

240 

292 

FRIO 

234 

284 

GARZA 

220 

269 

GLASSCOCK 

214 

262 

GONZALES 

245 

299 

GRIMES 

234 

283 

HALL 

237 

287 

HANSFORD 

237 

287 

HARTLEY 

237 

287 

HEMPHILL 

237 

287 

HILL 

248 

298 

HOOD 

269 

326 

HOUSTON 

236 

286 

HUDSPETH 

195 

236 

HUTCHINSON 

237 

287 

JACK 

218 

266 

JASPER 

25  1 

306 

JIM  HOGG 

239 

289 

JONES 

226 

274 

KENDALL 

234 

284 

KENT 

226 

274 

KIMBLE 

204 

248 

K INNEY 

217 

266 

KNOX 

220 

269 

LAMB 

220 

269 

LA  SALLE 

2  1  1 

258 

LEE 

232 

28  1 

LIMESTONE 

200 

2^3 

LIVE  OAK 

25  1 

30S 

LOVING 

195 

236 

MCCULLOCH 

204 

248 

MADISON 

241 

292 

MARTIN 

214 

262 

MATAGORDA 

269 

326 

MEDINA 

234 

284 

MI  LAM 

232 

281 

MI TCHELL 

226 

274 

MOORE 

237 

287 

MOTLEY 

220 

269 

NAVARRO 

200 

243 

NOLAN 

226 

274 

OLDHAM 

237 

287 

PANOLA 

228 

276 

PECOS 

195 

236 

PRESIDIO 

195 

236 

REAGAN 

204 

248 

RED  RIVER 

240 

292 

REFUGIO 

25  1 

306 

ROBERTSON 

234 

283 

RUSK 

228 

276 

SAN  AUGUSTIN 

208 

253 

SAN  SABA 

220 

269 

SCURRY 

226 

274 

SHELBY 

208 

253 

SOMERVELL 

200 

243 

STEPHENS 

226 

274 

STONEWALL 

226 

274 

SWISHER 

237 

287 

TERRY 

220 

269 

TITUS 

240 

292 

I 


2  BEDROOMS 
292 
339 
32  1 
358 
277 
317 
339 
339 
35  1 
303 
360 
3  1  1 
285 
3J  ' 
3  ' 

34  3 
336 
317 
307 

35  1 
334 
339 
339 
339 
339 
349 
38  4 
338 
2'' 
339 

31  2 
360 
342 

32  1 
3j6 

32  i 
292 

31  1 
317 

317 

303 
331 
2B5 
360 
j-T 

232 
344 

30- 
3  S  4 
336 

33  ' 

32  1 
339 
317 
285 
32  I 
339 
325 
277 
277 
292 
343 
360 
3  34 
3:5 
299 
3  1  7 
32  1 
299 
285 
321 
321 
339 
317 
3  4  3 


3  etc  BOOMS 
365 

424 

402 
447 
347 
393 
424 
424 
439 
378 

449 

383 
358 

4  15 
333 
430 
420 
393 
384 
439 
4  1  ■" 
424 
424 
424 
424 
437 
4B0 

423 

34  - 

4  2  4 

39  I 

449 

428 

402 

420 

402 

365 

383 

393 

393 

378 

415 

358 

449 

34-' 

3  65 
430 
384 
480 
420 

415 

4C2 

4  r  4 

3  9  3 
S^S 

4  0  2 

4  2  4 
406 
347 
347 
365 
430 
449 

4  1  7 

406 
3"4 
393 
40  2 
374 

358 
402 
402 
424 
393 
430 


4  BEDROOMS 
408 

474 

452 
502 
390 
438 
474 
474 
493 
424 
504 

426 
400 

469 

438 

480 
469 
438 
430 
493 
-■.6  7 
474 
474 
474 
474 
489 
538 
4'3 
390 

4  "  4 

437 
504 
478 
452 
469 
452 
408 
426 
4  39 
4  38 

4  24 

455 
400 
504 
390 
408 
48  1 
430 
638 
469 
465 
452 
474 
438 
400 
452 

4  74 

456 

390 
390 
408 
480 
504 
467 
466 
4  18 
438 
462 
4  18 
400 
452 
452 
474 
438 
480 


COLEMAN 

COLORADO 

CONCHO 

COTTLE 

CROCKETT 

CULBERSON 

DAWSON 

DELTA 

DICKENS 

DONLEV 

EASTLAND 

ERATH 

FANNIN 

FISHER 

FOARD 

FREESTONE 

GAINES 

GILLESPIE 

GOLIAD 

GRAY 

HALE 

hami l  ton 
hardeman 
hashel  l 
HENDERSON 
HOCKLEY 
HOPK INS 
HOWARD 
HUNT 
IRION 
JACKSON 
JEFF  DAVIS 
JIM  WELLS 
KARNES 
KENEDY 
KERR 
KING 
KLEBERG 
LAMAR 
LAMPiS-.S 
LAUACA 

LEON 

LIPSCOMB 

LLANO 

LYNN 

MCMULLEN 

MARION 

MASON 

MAVERICK 

MENARD 

MILLS 

MONTAGUE 

MORRIS 

NACOGOOCnf  S 

NEWTON 

OCHILTREE 

PALO  PINTO 

PARMER 

POLK 

RA  I  NS 

REAL 

REEVES 

ROBERTS 

RUNNt  LS 

SAB  I NE 

SAN  JACINTO 

SCHLEICHER 

SHACKLEFORD 

SHERMAN 

STARR 

STERL ING 

SUTTON 

TERRELL 

THROCKMORTON 

TRINITY 


BEDROOMS 

220 

269 

204 
2  IS 
204 

1  95 

2  •  4 
2  4  0 
220 
237 
226 
226 
250 
226 
2  18 
200 

■  95 
234 
245 
23' 
2:0 
2  '  4 
2  18 
226 
228 
2  18 
240 
2  14 

250 

204 
245 

■  95 

25  I 
192 
25  1 
234 
220 
25  1 
240 
2  •  4 
2  4  5 
2  4  • 


209 

204 

2  17 

204 

220 

2  '8 

240 

265 

25  1 

237 

276 

23^ 

265 

2  '6 

2  1 

'  95 

237 

220 

208 

265 

204 

226 

237 

2  08 

2  04 

204 

195 

226 

24  I 


1  BEDROOM 
269 
326 
248 
266 
248 
236 
262 
292 
269 
287 
274 
274 
304 
274 
266 
2  4  3 
236 
284 
299 
287 
269 
262 
266 
274 
276 
266 

262 
304 
248 
299 
236 
306 
234 
306 
284 
269 
306 
292 
262 
299 
292 
287 
262 
269 
306 
253 

2  49 
266 
248 
269 
266 

3  20 
306 
28' 
274 
2C-- 
320 
266 
2  66 
236 
28' 
269 
253 
320 
248 


248 
2  46 
2  36 
2  '  4 
303 


2  BECFiDOMS 
3  1  7 
384 
292 
312 
292 
277 
307 
343 
317 
339 
32  1 
32  1 
358 
32  I 
312 
285 
277 
336 
35  1 
339 
317 
307 
312 
32  1 
325 
312 
343 
307 
358 
292 
35  1 
277 
360 
275 
360 
336 
317 
360 
343 
307 
35  1 
344 
339 
307 
317 
360 
300 
292 
31  1 
292 
3  '  7 
3  ■  2 
34  J 

7  '  9 

360 


339 
378 
309 

31  1 
277 
339 
317 
299 
378 
292 

32  I 
339 
298 
292 
292 
277 
321 
357 


3  BE : socvs 
393 
480 
36S 
391 
365 
347 
384 
430 
393 
424 
402 
402 
447 
402 

3SI 
3SS 

34T 

420 
439 
424 
393 
384 
391 
402 

406 
391 
430 
384 
447 
365 
439 

3  J  ' 
4^9 
344 

4  4  9 
4  20 
39  3 
449 
430 
384 
439 
430 
424 
384 
393 

449 
374 

365 

383 

365 
393 

39  ' 
4  30 
4  ■  2 

449 
424 
402 
424 
4T2 
382 
38  3 

3  't  ' 

4  2  4 

393 
374 
472 
365 
402 
424 
371 
365 
365 
347 
402 

446 


BEDROOMS 

438 

S38 

408 

437 

408 

390 

430 

480 

433 

474 

452 

452 

502 

452 

437 

400 

390 

469 

493 

4'4 

4  38 

43  I 

437 

462 

456 

437 

480 

430 

502 

408 

493 

390 

504 

385 

504 

469 

438 

504 

480 

43  I 

493 

481 

474 

43  1 

438 

S04 

420 

408 

4  26 

408 

438 

437 

480 

S29 

504 

474 

452 

474 

629 

422 

426 

390 

474 

438 

4  18 

529 

4  ?  5 


4  16 
408 

408 
390 
452 
500 


"I 

£. 
s 


< 

01 
to 

Z 

o 


o. 

03 

> 

c 

00 

c 

CB 

to 

cs 


CO 

03 
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NOTE-   THE  FMRS  FOR  UNIT  SIZES  LARGER  THAN  F OUR  -  BE  GROOMS  ARE  CALCULATED  BY  ADDINC 
ADDITIONAL  BEDROOM.    lO  ILLUSTRATE.   IHE  FMR  FOR  A  FIVt-BEOROOM  UNIT  IS  1.15  TIMES 
THE  FMR  FOR  A  SIX-BEDROOM  UNIT  IS  1.30  TIMES  THE  FOUR-BEDROOM  FMR,  ETC. 


■5  PERCENT  TO  THE  FOUR-BEDHOCM  rwc  tCP  EACH 
^E  fOUR-BEDROOM  fMP.   AND  THE  CALCULATION  OF 


SCHEDULE  B  -  FAIR  MARKET  RENTS  TOR  EAISTING  HOUSING  (INCLUDING  HOUSING  FINANCE  AMD  DEVELOPMENT  AGENCIES  PROGR&Ml   082487 


STATE:  TEXAS 


NONMETROPOLI TAN  COUNTl 
O  BEDROOMS 


ES 


TVLER 

24  1 

UPTON 

2  14 

VAL  VERDE 

2  17 

WALKER 

274 

WASHINGTON 

241 

WHEELER 

237 

WILLACY 

251 

WINKLER 

195 

WOOD 

209 

VOUNG 

2  18 

ZAVALA 

217 

STATE: 

UTAH 

BEDROOM 

292 

262 

266 

334 

292 

287 

306 

236 

253 

266 

266 


dEorooms 

3«4 

307 
3  I  1 
3  )3 
3  14 
3  )9 
3  >0 
2  '7 
3)0 
312 
31  1 


PROVO-OREM,  UT   MSA 

COUNTY* lESl : 

SALT  LAKE  CITY-OGDEN. 
COUNTY( lES) : 


BEDROOMS 

430 

384 

383 

492 

430 

424 

449 

347 

374 

391 

383 


BEDROOMS 

48  1 

430 

426 

550 

481 

474 

504 

390 

420 

437 

426 


UPSHUR 

UVALDE 

VAN  ZANDT 

WARD 

WHARTON 

WI  LBARGER 

WILSON 

WISE 

YOAKUM 

ZAPATA 


BEDROOMS 

209 

217 

216 

195 

269 

2  18 

192 

269 

220 

208 


BEDROOM 

253 

266 

265 

236 

326 

266 

234 

326 

269 

252 


BEDROOMS 

300 

31  1 

309 

277 

384 

312 

275 

3S4 

317 

298 


BEDROOMS 

3  7  4 

383 

382 

347 

480 

391 

344 

480 

393 

37  1 


BEDROOMS 

420  ■ 

426 

422 

390 

533 

437 

385 

533 

438 

4  16 


UTAH 

UT    MSA 

DAVIS.  SALT  LAKE, 


0  BEDROOMS  1  BEDROOM   2  BEDROOMS  3  BEDROOMS  4  BEDROOMS 
275  334  392  490  550 

321  383  455  5«4  635 


WEBER 


NONMETROPOLI TAN  COUNTIES 

0  BEDROOMS  1  BEDROOM 

BEAVER  300  365 

CACHE  277  336 

DAGGETT  343  416 

EMERY  343  416 

GRAND  343  4  1 6 

JUAB  300  365 

MILLARD  300  365 

PIUTE  300  365 

San  JUAN  343  416 

SEVItft  300  365 

TOOELE  277  336 

WASATCH  343  41S 

WAVNE  300  365 


BEDROOMS 
430 


BEDROOMS 

536 

495 

612 

612 

612 

536 

536 

536 

612 

536 

495 

6l2 

53d 


BEDROOMS 

601 

559 

6S5 

685 

685 

60  1 

«01 

cot 

685 

601 
55i 
689 
601 


BOX  ELDER 

CARBON 

DUCHESNE 

GARF I  ELD 

1  RON 

KANE 

MORGAN 

RICH 

SANPET6 

SUMMI T 

UINTAH 

WASHINGTON 


BEDROOMS 

277 

343 

343 

300 

300 

300 

343 

277 

300 

343 

343 

328 


1  BEDROOM   2  BEDROOMS  3  BEDROOMS  4  BEDROOMS 


336 
416 
416 
365 
365 
365 

4\i 

336 

365 

416 
416 
394 


396 
489 
489 
430 
430 
430 

tn 

430 

4i« 

489 
469 


495 
612 
612 
636 
539 
B36 
•  tt 
4*1 
536 
■  12 
612 
580 


655 
685 
685 
60  1 
601 
601 
689 
S96 
60  1 
685 
68S 
692 


STATE: 


VERMONT 


0  BEDROOMS  1  BEDROOM   2  BEDROOMS  3  BEDROOMS  4  BEDROOMS 


388 


BURLINGTON,  VT  MSA 

COUNTY:  CHITTENDEN  TOWNS  OF  BURLINGTON.  CHARLOTTE.  COLCHESTER,   ESSEX.  HINESBURG. 

SHELBURNE .   SOUTH  BURLIN.  WILLISTON.  WINOOSKI 
COUNTY:   FRANKLIN  TOWNS  OF  GEORGIA 
COUNTY:  GRAND  ISLE  TOWNS  OF  GRAND  ISLE.  SOUTH  HERO 

NONMETROPOL I  TAN  COUNTIES  OR  PARTS  OF  COUNTIES 

ADDISON   COUNTV 

BENNINGTON   COUNTY 

CALEDONIA   COUNTY 

CHITTENDEN   COUNTY  TOWNS  OF  BOLTON.  BUELS.   HUNTINGTON.   UNDERHILL 

WESTFORD 
ESSEX   COUNTY 
FRANKLIN   COUNTY  TOWNS  OF  BAKERSFIELD,  BERKSHIRE.  ENOSBURG.  FAIRFAX 

FAIRFIELD.  FLETCHER.  FRANKLIN.  HIGHGATE,  MONTGOMERY.  RICHFORD. 
GRAND  ISLE   COUNTY  TOWNS  OF  ALBURG.  ISLE  LA  MOTT.  NORTH  HERO 
LAMOILLE    COUNTY 
ORANGE   COUNTY 
ORLEANS   COUNTY 
RUTLAND   COUNTY 
WASHINGTON   COUNTY 
WINDHAM   COUNTY 
WINDSOR   COUNTY 


472 
JERICHO, 


554 
MI  LTON , 


6  9  3 

RICHMOND.   ST. 


777 
GEORGE 


0  BEDROOMS 

1  BEDROOM   2 

BEDROOMS 

3  BEDROOMS  4  BEDROOMS 

3  1  1 

377 

444 

554 

62  1 

316 

388 

499 

566 

638 

265 

321 

378 

473 

530 

359 

437 

515 

644 

721 

255 

321 

378 

473 

530 

288 

350 

410 

511 

571 

ST.  ALBANS, 

ST.  ALBANS, 

SHELDON, 

SWANTON 

265 

321 

378 

473 

530 

269 

321 

378 

473 

530 

M« 

350 

410 

511 

571 

269 

321 

378 

473 

530 

300 

375 

430 

639 

602 

316 

383 

455 

9«6 

638 

300 

365 

430 

939 

602 

300 

365 

430 

939 

602 

a 

a. 

* 


90 

a 
00 

• 


< 

2 
o 


5 


51 
a: 

> 

c 
oc 

e 


CO 
09 
V4 


NOTE-  THF  FMRS  FOR  UNIT  SIZES  LARSER  THAN  FOUR  -  BEDROOMS  ARE  CALCULATED  BY  ADDING  15  PERCENT  TO  THE  FOUR-BEDROOM  FMR  FOR  EACH 
ADDITIONAL  BEDROOM  TO  ILLUSTRATE.  THE  FMR  FOR  A  FIVE-BEDROOM  UNIT  IS  1.15  TIMES  THE  FOUR-BEDROOM  FMR.  AND  THE  CALCULATION  OF 
THE  FMfl  FOR  A  SIX-BEDROOM  UNIT  IS  1  30  TIMES  THE  FOUR-BEDROOM  FMR,  ETC. 
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c 
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SCHEDULE     B     -     FAIR    M4RKET     RfMS     FOB     E«ISTlf.G    HOUSI'JG     MNCLUOING    MOUSISG    flK.:\Ci.     £ ».  D    CE^E-OFME\- 

0     EECPOCMS     '     BECSCC 


STATE:     VIRGINIA 


aGEsr:ts  pt;oGE.--v 
i«   2  EE:c;cms  3  EE! 


CHARLOTTESVILLE.  VA   MSA 

COUNTVIIES):  ALBEMABLE,  FLUViN^A.  GSEENE.  CHARLOT T ESV ! 
OANVI LLE .  VA   MSA 

COUNTV(IESI:   P I TTSVLVANI A ,  DANVILLE 

joMnson  CI tv-kingsport-bbistol .  tn-va  msa 

COUNTYMESI;   SCOTT.  WASHINGTON.  BRISTOL 
LYNCHBURG,  VA   MSA 

COUNTY(IES):  AMHERST,  CAMPBELL,  LYNCHBURG 
NORFOLK-VIRGINIA  BE ACH -NEWPOR T  NEWS,  VA   MSA 

COUNTY(IES);  GLOUCESTER.  JAMES  CITY,  YORK, 
VIRGINIA  BEA,  WILLIAMSBURG 
RICHMOND-PETERSBURG,  VA   MSA  ..^„.  ,   .„   , 

COUNTYIIESI:  CHARLES  CITY.  CHESTERFIELD.  OIMwI^OIE,  GOO^^i^AND.  ► 
COLONIAL  H-I.  HOPEWELL.  PETERSBuBG.  nicwMCND 
ROANOKE.  VA   MSA 

COUNTYIIESI;  BOTETOURT,  f>n    NOME,   ROANOXE.   SAuEM 
-WASHINGTON,  DC-MD-VA   MSA  ^ r - r . 

COUNTY(IES):  ARLINGTON,  F  ;.  I  c  c  «  .  ,  lOuCO^N,  P  k  :  Nt  E  w  .  l  v  .  a  .  S  .«.  r  f  ^  c  . 
MANASS.^S  Pftx 


C  F.  S  i  s:  E  ■'.  >■  E 


I- AMP  "  OK 


330 

:53 
:39 

272 

3  '  6 
S  E*PCCT  SEWS.  N 

302 
ANOVER ,  mENB ! CO 

2€5 


402 
307 
290 

3  :■  8 
3-9 


472 

aei 

341 

389 


691 
4SI 
427 

475 


BEDROOMS 

661 

BOS 

478 

B4S 


POQUOSON , 


'  SMC. 


601 

SUFFOLK 


363 
NEW  HE  V  T 


A  ^  £  I A  N  0 13 :  i  , 


32: 

P  A  1  C  C  t  1 


NONMETROPOLIT 

0 
ACCOMACK 
AMEL I  A 
AUGUSTA 
BEDFORD 
BRUNSWICK 
BUCK  I NGHAM 
CARROLL 
CLARKE 
CULPEPER 
DICKENSON 
FAUQUIER 
FRANkl in 
GILES 

GREENSVILLE 
HENRY 

ISLE  OFWIGHT 
KING  GEORGE 
LANCASTER 
LOUISA 
MADISON 
MECKLENBURG 
MONTGOMERY 
NORTHAMPTON 
NOTTOWAY 
PAGE 

PRINCEEDWARD 
RAPPAHANNOCK 
ROCKBRIDGE 
RUSSELL 
SMYTH 

SPOTSLYVANI A 
SUSSE  X 

WARREN 

WI  SE 

BEDFORD 

CLIFTON  FORG 

EMPORIA 

FREDERICKBUR 

HARRISONBURG 

MART INSVI LLE 

RADFORD 

STAUNTON 

WINCHESTER 


AN  COUN'^I 

BEDROOMS 

250 

2  19 

264 

228 

207 

219 

223 

265 

275 

236 

27S 

228 

263 

207 

265 

2  14 

312 

240 

279 

279 

207 

321 

250 

2  19 

265 

219 

275 

264 

253 

223 

312 

207 

265 

255 

228 

264 

207 

312 

264 

265 

32  I 

264 

265 


ES 

1  BEDROOM 
301 
265 
32  I 

277 

251 

265 

270 

322 

334 

274 

334 

277 

320 

25  1 

322 

260 

379 

293 

337 

337 

251 

389 

30  1 

265 

322 

265 

334 

32  1 

307 

270 

379 

25  1 

322 

308 

277 

32  I 

251 

379 

321 

322 

389 

32  1 

322 


BEDROOMS 

350 

3  I  2 

377 

327 

295 

3  1  2 

3  18 

378 

394 

324 

394 

327 

375 

295 

378 

302 

446 

345 

394 
394 
295 

457 

350 

31  2 
378 
3  1  2 
394 
377 
361 
3  18 

446 

rjb 

378 
363 

327 

377 
295 

446 
3  '  " 

3  -e 

45  " 
377 
378 


BEDROCMS 

43  2 

39  1 

472 

408 

370 

391 

399 

474 

492 

405 
492 

4C8 
4^0 

370 

473 
377 

657 

431 
492 
492 

370 

674 

432 
391 
474 
391 
492 
472 
45  1 

399 

557 
370 
474 
453 
4C8 
472 
370 
557 
472 
473 
574 


BE :roovs 

483 
438 
5i9 
457 
4  I  4 
43S 
446 

53  1 
55  1 
453 
55  1 
457 
526 
4  1  4 
530 
4  I  4 
625 
483 
55  1 
55  1 

4  1  4 

64  1 

483 
438 
53' 
438 
66  1 
629 
606 

446 

4  '  4 

53' 
608 
467 
529 
4  1  4 

625 
529 
630 
64  I 
529 
531 


0  B 


AL  LEG'-'ANY 

APCOMAT  T0« 

BATH 

BLAND 

BUCHANAN 

CAROL  I NE 

CHAHLCT  TE 

CPA  IG 

CL-MBEHL  AND 

ESSE  » 

F  lOvD 

F  SEDER  I CX 

GRAY SON 

HAL  1  FA  X 

M I GHLANO 

K ! NG  •  QUEEN 

K I NG  WILLIAM 

LEE 

LUNENBURG 

MATHEWS 

m:c[-lese  ' 

NE  lSON 

NORThjMBERlD 

ORANGE 

PATR I CX 

F  '.J  L  A  S  "  ! 

R ! ChMCMD 

ROCK  I NGHAM 

Shenandoah 

soul WAMt  TON 

S'JRRV 

TiZEWE  LL 

WESTMORELAND 

WVTHE 

euENA  V ; STA 

CCV I NG'CN 

FRANKL I N 

GALAX 

LE  X  1 NGTON 

NORTON 

SOUTH  BOSTON 

WAYNESBORO 


EDROCMS 
264 
26-' 
264 
223 
263 
3  '  2 
2  ■  9 


240 
263 
265 
223 
2  '9 
264 
240 
240 
226 
2  '9 

240 
240 
232 
240 
2-9 
2;3 
263 
2  4;. 

264 
265 
7  1  4 
2  '  4 
r"^  3 
240 
242 
264 
264 
2;' 
2  23 
264 
264 
2  •  9 
264 


BEDROOM 

32  1 

32  1 

32  I 

270 

307 

379 

265 

251 

265 

293 

r320 

322 

270 

265 

321 

293 

293 

274 

265 

293 

293 

28  1 

293 

337 


260 
260 
307 
293 
294 
32  I 
32  1 
251 
270 
321 
307 
765 


4  24 

:WHa  TAN, 


590 
'AL^S  CHURCH, 


CP I NCEGEC 
4-'4 


74  1 
MANASSAS 


BEDROOMS 

377 

375 

377 

313 

36  1 

446 

3  '  2 
295 
3  1  2 
345 
375 
378 
3  18 
31  2 
377 
345 
345 
324 
3  1  2 
345 
34": 
33  1 
345 
394 


345 
377 
378 

302 

3C2 
36  ' 


377 
295 
318 
377 
362 
31  2 
377 


eeor: 

4-  J 

4-3 

47  2 
399 

451 

557 
391 
369 
391 
431 
470 
474 
399 
391 
472 
431 
431 
405 
39  I 

43 1 

4  3  1 

4  ;  4 

43  1 

492 
408 

4-0 

43  ! 


J  "7 
45  ' 


472 
370 
399 
472 
462 
39  1 
4-2 


831 

830 


E  E  OPOOVS 

6  2  6 
529 
446 
SOS 

625 
438 
413 
438 
483 
526 
531 
446 
438 
529 
483 
483 
453 
438 
483 
483 
464 
483 
551 
457 
526 
483 
529 
63  1 
4  1  4 
4  1  4 
506 
483 
47  1 
529 
529 
4  1  4 
446 

529 

507 
438 

529 


s 


NOTE:  THE  FMRS  FOR  UNIT  SIZES  LARGER  THAN  FOUR 
ADDITIONAL  BEDROOM.    TO  ILLUSTRATE.   THE  FMR  FOR  A 
THE  FMR  FOR  A  SIX-BEDROOM  UNIT  IS  1.30  TIMES  THE 


BEDROOMS  ARE  CALCULATED  BY  ADDING  15  PERCENT  TO  THE  FOUR-BEDROOM  FMR  FOR  EACH 
fIvE-BEOROOM  UNIT  IS  I.Ts  TIMES  THE  FOUR-BEDROOM  FMR.  AND  THE  CALCULATION  OF 
FOUR -BEDROOM  FMR.  ETC. 
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SCHEDULE  B  -  PAIR  MARKET  RENTS  f 
STATE:  WASHINGTON 


:n  E«I5"'ING  HOUSING  (INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAM'   082<18' 


0  BEDROOMS  1  BEDROOM   2  BEDROOMS  3  BEDROOMS  a 


8ELLINGHAM.  WA   MSA 

COUNTY  I  I ES ) 
B  =  f=^ERTON,   WA    MSA 

COUNTY',  lES)  :  KITSAP 
OLYMPIA,   WA   MSA 

COUNTy(IES»:  THURSTON 
HICHLAND-kENNEWICK-PASCO .  WA   MSA 

COU^.' y  I  IES>  :  BENTON.  FRANKLIN 
SEATTLE .  W4  PM5A 

COUNT  y I  I ES )  ■ 
SPOKANE ,   WA   MSA 

COUNT  y  1  I ES ) 
TACOM.*.    Wi  PMSA 

COUNT  y I lES  > 

VANCOUVER   WA  PMSA 

COUNTY ( IES> 

VAKIMA.  »ra   MSA 

COUNTY ( I ES I 


WHATCOM 


KING,  SNOHOMISH 
SPOKANE 

piE=ce 

CLARK 

YAH  I  MA 


NONME TBOPOL  I  TAN  COUNTIES 


0  BEDROOMS  1  BEDROOM   2  BEDROOMS  3  BEDROOMS  4  BEDROOMS 


ADAMS 
CHELAN 
COLUMB 
DOUGLA 
G««F  1  E 
G  R  A  *  S 
o£  f  f  ER 
«  ■-  I  C  K  I 

^ I scol 

OK  ANOG 
PESO  C 
SKAGI T 
STEVEN 
WALLA 


I* 

s 


249 
300 
322 
300 
322 


HARBOR  324 


SON 

TAT 

N 

AN 

RE  !  LuE 

S 

WALL  A 


STATE 


324 
301 
249 

2T4 

249 

330 

322 
WEST  VIHC 


302 
364 
390 
364 
390 
393 
393 
366 
302 
332 
302 
402 
302 
3  9C 


354 
430 
460 
430 
450 
4P3 
463 
430 
354 
392 
354 
472 
354 
460 


444 

535 
574 
535 

574 
5^8 
5''8 
538 

444 

491 
444 

59  1 
444 

5'4 


498 
600 
644 
600 
644 
649 
649 
604 
498 
549 
498 
66  1 
498 

644 


[  S!  A 


CHARLESTON.   WV   MSA 

COUNTYiIESi    KANAWHA    PJTNAM 
CUM8ERLAND,   MO-WV   MSA 

COUNT  Y  I  I ES I    MI NERAL 
HUNT  1  kiGTQIg-ASHLAND  .   Wy-K¥-OM    MSA 

COUNTy(IESl:   CABELL.   WAV^E 
PAHKERSBURG-MAR i E TTA ,   WV-CH   MSA 

COUNTY  I  I ES  •  ■   WOOD 
STEUBENV  I  LL  E  -WE  I  H  TON  .   Qm-WV   Ii'SA 

COUNTYIIES'   BROOKE.  HANCOCK 
WHEELING.  WV-OH   MSA 

COLINT  Y  (  I  ES)  :  MARSHALL   Ohio 


NONME THOPOl I  TAN  COUNTIES 

0  BEDROOMS  1 

BEDROOM 

2  BEDROOMS 

3  EFCRDOVS 

4  BEOR 

BARBOUR 

2  15 

261 

307 

365 

43  1 

BOONE 

245 

296 

349 

436 

488 

CALMOUN 

2S4 

332 

385 

500 

552 

DODDRIDGE 

239 

292 

344 

429 

48  1 

GILMER 

26  ' 

313 

380 

47  1 

5  '8 

GHEENBRI ER 

22S 

273 

322 

402 

451 

HARD  y 

2  j5 

287 

337 

422 

472 

UACKSON 

284 

332 

385 

500 

552 

LEWIS 

215 

261 

307 

385 

431 

LOGAN 

236 

287 

337 

422 

472 

MARION 

290 

352 

4  1  4 

5  18 

579 

MERCER 

23  > 

282 

332 

4  15 

465 

MONONGAL ! A 

290 

352 

4  1  4 

518 

579 

MORGAN 

235 

287 

337 

422 

472 

PENDlE  ^ON 

235 

287 

337 

422 

472 

POCAHONTAS 

225 

273 

322 

402 

45  t 

RALE IGH 

236 

284 

327 

408 

458 

BI TCHIE 

208 

252 

296 

369 

4  t  4 

SUMMERS 

236 

284 

332 

415 

465 

TUCKER 

2'5 

261 

307 

385 

431 

UPSHoR 

215 

261 

307 

385 

43  1 

WETZEL 

249 

30! 

355 

443 

49'' 

WYOMING 

236 

284 

327 

408 

4S3 

OCMS 


333 
335 
347 
391 

335 
293 
289 
258 
305 


406 
408 
421 
476 
408 
347 
351 
314 
370 


477 
479 
496 
560 
476 
409 
413 
391 
435 


609 
599 

<20 
700 
615 
523 

537 
509 

545 


BEDROOMS 

670 

672 

«9S 

784 

677 

578 

599 

571 

6tl 


0  BEDROOMS  1  BEDROOM   2  BEDROOMS  3  BEDROOMS  4  BEDROOMS 


A50T IN 

322 

390 

460 

CLALLAM 

324 

393 

463 

COWLITZ 

301 

366 

430 

FERRY 

249 

302 

354 

GRANT 

249 

302 

354 

ISLAND 

330 

402 

472 

KI  TTI  TAS 

274 

332 

392 

LEWIS 

301 

366 

430 

MASON 

324 

393 

463 

PACIFIC 

324 

393 

463 

SAN  JUAN 

330 

402 

472 

SKAMANIA 

301 

366 

430 

WAHK I AKUM 

301 

366 

430 

WHI TMAN 

322 

390 

■se : 

0  BEDROOMS 

1  BEDROOM 

2  BEDR 

342 

415 

489 

258 

307 

359 

282 

342 

403 

262 

317 

374 

269 

327 

383 

265 

322 

380 

0  BEDROOMS 

1  BEDROOM 

2  GtCR 

BERKELEY 

235 

287 

337 

BRAXTON 

215 

261 

307 

CLAY 

245 

296 

349 

FAYETTE 

225 

273 

322 

GRANT 

235 

287 

337 

HAMPSHIRE 

235 

287 

337 

HARRISON 

284 

332 

385 

JEFFERSON 

235 

287 

337 

LINCOLN 

236 

287 

337 

MCDOWELL 

228 

278 

326 

MASON 

236 

287 

337 

MINGO 

236 

287 

337 

MONROE 

236 

284 

332 

NICHOLAS 

225 

273 

322 

PLEASANTS 

208 

252 

296 

PRESTON 

290 

352 

4  1  4 

RANDOLPH 

2  15 

261 

307 

ROANE 

284 

332 

385 

TAYLOR 

239 

292 

344 

TYLER 

208 

252 

296 

WEBSTER 

225 

273 

322 

WI  RT 

208 

252 

296 

574 
573 
538 
.444 
444 
591 
491 
538 
578 
578 
591 
538 


644 

649 
604 
498 
498 
661 
549 
604 
649 
649 
661 
604 
604 
644 


2  BEDRCON'S  3  BEOROCWS  4  PECCOOMS 


!OMS 


61  I 
444 
504 
469 
480 
475 


3  BEDRO 
422 
385 
436 
402 
422 
422 
500 
422 
422 
403 
422 
422 
415 
402 
369 
518 
385 
500 
429 
369 
402 
369 


496 
566 
524 
539 
.532 


3V,S  4  6EDRCCWS 
472 
431 
488 
451 
472 
472 
552 
472 
472 
458 
472 
472 
465 
451 
4  14 
579 
431 
552 
481 
414 
451 
4  14 


D. 

s 


a 

a 

1 


< 

Oi 

to 

Z 

o 


c 

a 

"< 

> 

c 
00 
c 
ce 

ho 

03 


Oi 


O 

o 

GB 

o. 


NOTE  THE  FMBS  FOR  UNIT  SIZES  LARGER  THAN  F OU R -  BEDROOMS  ARE  CALCULATED  BY  ADDING  15  PERCENT  TO  THE  FOUR-BEDROOM  FMR  FOR  EACH 
ADDITIONAL  BEDROOM  TQ  ILLUSTRATE.  THE  FMR  FOR  A  FIVE-BEDROOM  UNIT  IS  1  15  TIMES  THE  FOUR-BEDROOM  FMR.  AND  THE  CALCULATION  OF 
THE  FMR  FOR  A  SIX-BEDROOM  uMT   IS  1.30  TIMES  THE  FOUR-BEOROOM  FMR.  ETC. 


SCHEDULE  B 


FAIR  MARKET  REN'S 


STATE:     WISCONSIN 


E  ft  J   C  L  *  1  K  E 


APPLETON-OSHKOSH-NEENAH,  W:   WSft 

COUNTy(lES):  CALUMET,  Qt'AGAMIE,  WINNEBAGO 
DULUTH,  MN-WI   MSA 

COUNTV(IES):  DOUGLAS 
EAU  CLAIRE .  WI   MSA 

COUNTV(IES>:  C-:pp?«.*. 
GREEN  BAV,  WI   MSA 

COUNTV( lES) :  BSOWN 
JANESVILLE-BELOIT .  WI   MSA 

COUNTV( lES) ;  BOC« 
KENOSHA.  WI  PMS& 

COUNTY  I  I  ES  I  :   "E,  SCS~A 
LA  CROSSE.  WI   MSA 

COUNTV(IES):   LA  CROSSE 
MADISON.  WI   MSA 

COUNTV( lESI :  DANE 
MILWAUKEE,  WI  PMSA 

1^  ASM  i  KC 


COUNTV( lES)  : 

MILWAUKEE . 

OZAuf  £ 

MINNEAPOLIS-ST.   PAUL, 

MN-WI   MSA 

COUNTY (  lES )  : 

ST  CROIX 

RACINE.  WI 

PMSA 

COUNTY! lES) . 

RACINE 

SHEBOYGAN. 

WI    MSA 

COUNTY ( lES) ; 

SHEBOYGAN 

WAUSAU,  WI 

MSA 

COUNTY( lESy  ; 

MARATHON 

NONMETROPOLITAN  COUNTIES 

0  BEDROOMS 

1  BEDROOM 

2  BEDB 

ADAMS 

267 

323 

38  1 

BARRON 

254 

309 

363 

BUFFALO 

241 

292 

345 

CLARK 

;e  1 

3r9 

363 

CRAWFORD 

12^ 

2S0 

328 

DOOR 

2  i~. 

289 

340 

FLORENCE 

t  i  5 

280 

328 

FOREST 

;  49 

302 

365 

GREEN 

249 

302 

36  3 

IOWA 

240 

291 

34  3 

JACKSON 

241 

292 

31b 

JUNEAU 

267 

323 

38  : 

LAFAYETTE 

240 

29  1 

343 

LINCOLN 

249 

302 

365 

MARINETTE 

234 

282 

3  3C 

MENOMINEE 

234 

285 

3  35 

OCONTO 

229 

280 

328 

PEPIN 

241 

292 

345 

POLK 

254 

309 

363 

PRICE 

234 

285 

335 

RUSK 

234 

285 

335 

SAWYER 

234 

285 

335 

TAYLOR 

234 

285 

335 

VERNON 

229 

IfcC 

328 

WALWORTH 

279 

3  ja 

398 

WAUPACA 

234 

285 

335 

WOOD 

267 

'*  2  ^ 

38  ; 

MAUKESHA 


3  BECBOOMS  4  BEOROOMS 


454 
430 
464 

4  '■  ^ 
4  •  9 
4  •  • 
4  46 

4  39 
4  28 
4  30 
4  ^  ' 
428 
44  5 
4  ■  3 
4  :  9 
4  !  ! 

430 

46  4 

4  19 
4  •■  9 
4  :  9 

4  1  9 
4  1  ! 

49^ 
4  19 

4  '  ■^ 


635 
510 
483 

5  10 
460 
469 
460 
49- 
466 
48  1 
483 
535 
43  1 
497 
460 

4-'0 
460 
483 

6  •  0 
4-0 
4-C 

4^0 
4-'0 

460 

568 
4-0 
515 


W 

DUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAM)  082487 

0 

BEDROOMS  1 

BEDROOM 

2  BEDROOMS 

3  BEDROOMS  4 

BEDROOMS 

g 

261 

318 

375 

469 

524 

288 

343 

404 

SOS 

867 

259 

316 

372 

464 

B20 

261 

318 

377 

469 

624 

289 

352 

4  14 

518 

eso 

«] 

3  '0 

378 

444 

S56 

622 

L 

3C9 

37B 

442 

552 

618 

I 

309 

377 

4  49 

645 

628 

K-. 

3C6 

37  1 

437 

546 

612 

« 

369 

435 

5  '6 

645 

720 

^ 

29C 

362 

4  '5 

6  ■  9 

68  1 

-^^ 

2ee 

326 

383 

4  "  9 

537 

< 

0^ 

26  1 

318 

37S 

4  6  9 

6  2  4 

m 

N 

0 

BEDROOMS 

1  BEDROOM 

2  BEDROOMS 

3  BEDROOMS  4 

BEDROOMS 

ASHLAND 

234 

285 

335 

.4  19 

470 

Z 

BAYFIELD 

234 

285 

335 

419 

470 

0 

BURNETT 

234 

285 

335 

419 

470 

" 

COLUMBI A 

2  44 

295 

348 

435 

487 

N* 

9 

DODGE 

2  4  4 

295 

348 

435 

487 

DUNN 

264 

309 

363 

454 

5  1  0 

FOND  DU  LAC 

287 

346 

393 

489 

635 

'''^" 

GRANT 

240 

291 

343 

428 

481 

13 

GREEN  LAKE 

26  1 

318 

375 

469 

524 

3. 

IRON 

234 

285 

335 

419 

470 

0. 

JEFFERSON 

279 

338 

398 

497 

558 

a 

KEWAuNE  E 

240 

289 

340 

4  '9 

469 

v< 

L  ANGL.  a:  e 

249 

302 

355 

4  4^ 

497 

' 

Ml\  I  TO*-?C 

2  4  0 

289 

340 

4  •  5 

469 

> 

MA  RO.E  ''  "fE 

2  34 

285 

335 

4   S 

470 

s 

MONROE 

2  4  ' 

292 

345 

4  3  2 

4E3 

00 

OK,E  1  DA 

249 

302 

355 

4  46 

497 

c 

P  1  EHCE 

2  4  ' 

292 

3  4  6 

430 

483 

QB 

PORTAGE 

26^ 

323 

"  s  ■ 

477 

■as 

R  I  C  H  L  A  \  D 

2  4  0 

291 

343 

428 

481 

SAOX 

2  4  4 

295 

348 

435 

487 

SHA*A^C 

2  14 

285 

335 

419 

470 

i-> 

TREMPEA^EA^ 

2  4  ' 

292 

345 

4  30 

4S3 

cc 

v  !  L  A  E 

249 

302 

356 

446 

4  57 

3C 

l»AS~E..RN 

2  3  4 

285 

335 

4  ■  9 

4  -0 

^^ 

»  A  v^  S  H  A  R  A 

2  ,3  4 

285 

335 

4   J 

4  -  0 

1^ 

HOC  cno  uMtT  <:;t7c<;  iadcfr  THAN  F  OUR  -  B  E  DBOOMS  ARE  CALCULATED  BY  ADDING  15  PERCENT  TO  THE  FOUR-BEDROOM  FMR  FOR  EACH 
DrIoM     VS  iLLilTRATE    THE  FMR  F  OR  A  F  TSE^IoSoMfi  UnT  V' I  S  1  .  1 5  TIMES  THE  FOUR-BEDROOM  FMR.   AND  THE  CALCULATION  OF 


NOTE:   THE  F« 

ADDITIONAL  BEDROOM.     .   

THE  FMR  FOR  A  SIX-BEDROOM  UNIT  IS   1.30  TIMES  THE  FOUR-BEDROOM  FMR.   ETC. 


C 
TS 

O 

1 


I 


SCHEDULE  8  -  FAIB  MARKET  RENTS 
TATE:   WYOMING 


COR  EXISTING  MOUSING 


lASPFR,  WV   MSA 

COUNTv  <  I ES  > 

IHEVENNE.  WY   MSA 
COUNTY ( I ES ) 


NATRONA 
LARAMIE 


ONMETROPOL I  TAN  COUNTIES 

O  BEDROOMS  1  BEDROOM 
302 
302 
302 
302 
307 
302 
307 
4  16 
302 
302 
307 

STATE   GUAM 

LONMETROPOLI TAN  COUNTIES 

O  BEDROOMS  1  BEDROOM 
UAM  399  480 


ALBANY 

246 

CAMPBELL 

246 

CONVERSE 

246 

rREMONT 

246 

HOT  SPRINGS 

252 

t INCOLN 

246 

PARK 

252 

SHERIDAN 

340 

SWEETWATER 

246 

UINTA 

246 

»ESTON 

252 

STATE 
GUADILLA , 


PUERTO  RICO 


PR   MSA 
COUNTY! IES(    AOUADELLA 
IRECIBO,  PR   MSA 

COUNTY! lES)   ARECIBO 
:aGUAS,  PR  PMSA 

r  COUNTY! lESl:  CAGUAS 

fclAYAGUEZ.   PR   MSA 

COUNTY! lES):  MAYAGUEZ 
PONCE.  PR   MSA 

COUNTY! lES I    PONCE 
SAN  JUAN,   PR  PMSA 

COUNTY! lES).   SAN  JUAN 

gONMETROPOLI TAN  COUNTIES 

0  BEDROOMS  I  BEDROOM 
LL  OTHER      215  265 

STATE:  VIRGIN  ISLANDS 

IIONMETROPOL  I  TAN  COUNTIES 


ST.  THOMAS 


0  BEDROOMS 
CHAR . AMAL 1 E  355 


335 


BEDROOM 
435 


4  I  0 


2  BEDROOMS  3  BEDROOMS  4 


INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGnAM)  08248T 

0  BEDROOMS  1  BEDROOM   2  BEDROOMS  3  BEDROOMS 
384  467  548  686 

3  13  384  4Sa  571 

O  BEDROOMS  1  BEDROOM   2  BEDROOMS  3  BEDROOMS 


357 
357 
357 
357 
362 
357 
362 
489 
357 
357 
362 


445 
445 
445 
445 
450 
445 
450 
609 
445 
445 
450 


BEDROOMS  3  BEDROOMS 
567  709 


BEDROOMS  3  BEDROOMS 
310  390 


BEDROOMS  3  BEDROOMS 
5 1 0  640 


600 


BEDROOMS 

aaa 

BIG  HORN 

494 

CARBON 

494 

CROOK 

494 

GOSHEN 

504 

JOHNSON 

494 

NIOBRARA 

504 

PLATTE 

686 

SUBLETTE 

494 

TETON 

494 

WASHAK I E 

504 

252 
246 
246 
246 
246 
246 
246 
246 
323 
252 


307 
302 
307 
302 
302 
302 
302 
302 
389 
307 


362 
357 
362 
357 
357 
357 
357 
357 
460 
362 


450 
445 
450 
446 
446 
445 
445 
445 
576 
450 


4  BEDROOMS 
769 
637 


4  BEDROOMS 

504 
494 

504 
494 
494 
494 
494 
494 
647 
504 


4  BEDROOMS 
^97 


0  BEDROOMS  I  BEDROOM   2  BEDROOMS  3  BEOROOVS  4  BEDROOMS 


0  BEDROOM"; 

PED 

225 

2  "5 

330 

400 

275 

330 

225 

276 

320 

390 

320 

390 

PEDROOM   2  BEDROOMS  3  BEDROOMS 


325 
4-0 
390 
325 
460 
460 


405 

690 
490 
406 

578 
878 


«  BEOROOMS 
455 
660 
S4S 
466 
645 
•48 


4  BEDS 
435 


0  BECRC0V5  1  BEDROCr/   2     EfrSTDV?  3  EECaOOVS  4  BEDROOMS 


4  BEDROOMS  0  BEDROOMS  I  BEDROOM   2  BEDROOMS  3  BEDRCOMS 

715  ST.   CROIX      300  365  430  C- ■»  0 

670 


4     BEDROOMS 

600 


< 

Z 

o 


a. 

i£ 

> 

c 

(X 

c 


I3S 


CO 
00 


o 
•o 
o 

OD 

(B 

o. 

73 

c_ 

ST 

CD 


NOTE-  THE  FMRS  FOR  UNIT  SIZES  LARGER  THAN  F OUR  -  BEDROOMS  ARE  CALCULATED  BY  ADDING  15  PERCENT  TO  THE  FOUR-BEDROOM  FMR  FOR  EACH 
ADDITIONAL  BEDROOM,  TO  ILLUSTRATE,  THE  FMR  FOR  A  FIVE-BEDROOM  UNIT  IS  1.15  TIMES  THE  FOUR-BEDROOM  FMR,  AND  THE  CALCULATION  OF 
THE  FMR  FOR  A  SIX-BEDROOM  UNIT  IS  1.30  TIMES  THE  EO^R-eEDROOM  FMR,   ETC. 
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SCHEDULE  D-  FAIR  MARKET  RENTS  FOR  MANUFACTURED  HOME  SPACES  (SECTION  8  EXISTING  HOUSING  PROGRAM)  082187 


NON  METRO  STATE   ALABAMA 


MSA: 

ANNISTON,  AL 

MSA  : 

BIRMINGHAM.  AL 

MSA: 

COLUMBUS,  GA-AL 

MSA: 

DOTHAN.  AL 

MSA: 

FLORENCE.  AL 

MSA 

GADSDEN.  AL 

MSA: 

HUNTSVILlE.  AL 

MSA: 

MOBILE.  AL 

MSA: 

MONTGOMERY,  AL 

MSA: 

TUSCALOOSA.  AL 

EXCEPTION  COUNTY:  LIMESTONE 

EXCEPTION  COUNTV:  MARSHALL 

NON  METRO  STATE ;  ALASKA 

MSA  :  ANCHORAGE .  AK 
EXCEPTION  COUNTY:  KETCHIKAN 

NON  METRO  STATE:  ARIZONA 

MSA:  PHOENIX.  AZ 
MSA:  TUCSON.  AZ 

NON  METRO  STATE:  ARKANSAS 

MSA:  FAYETTEVILLE-SPRINGDALE.  AR 

MSA:  FORT  SMITH.  AR-OK 

MSA:  LITTLE  ROCK-NORTH  LITTLE  ROCK, 

MSA:  MEMPHIS,  TN-AR-MS 

MS*:  PIME  BLUFF,  AR 

MSA:  TEXARKANA.  TX -TEX ARKANA .  AR 
EXCEPTION  COUNTY:  BENTON 
EXCEPTION  COUNTY:  LITTLE  RIVER 

NON  METRO  STATE'  CALIFORNIA 


AR 


PMSA 
MSA 
MSA 
MSA 

PMSA 
MSA 
MSA 

PMSA 


ANAHEIM-SANTA  ANA.  CA 

BAKERSFIELD,  CA 

CHICO.  CA 

FRESNO,  CA 

LOS  ANGELES-LONG  BEACH. 

MERCED.  CA 

MODESTO,  CA 

OAKLAND,  CA 


CA 


SINGLE 
WIDE  SPACE 

66 


202 

224 
202 

93 

129 
93 

38 


145 


NOTE:  TO  IDENTIFY  COUNTIES  (AND  NEW  ENGLAND  TOWNS)  IN  EACH  MSA,  SEE  SCHEDULE  B 


DOUBLE 
WIDE  SPACE 


76 


69 

77 

97 

107 

88 

97 

64 

73 

77 

83 

69 

77 

97 

107 

78 

84 

78 

83 

90 

103 

81 

89 

81 

89 

202 

224 
214 

1  18 

153 
129 

42 


61 

65 

35 

38 

S3 

&4 

89 

89 

28 

30 

106 

119 

53 

55 

88 

99 

190 


339 

339 

136 

207 

145 

190 

207 

233 

165 

276 

145 

190 

216 

233 

235 

307 

I 

E. 

K 

s 
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o 
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e 


IK 
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SCHEDULE  D-  fi'.a    v.iRKET  RENTS  FOP  MANUFACTURED  HOME  SPACES  (SECTION  8  EMSfING  HOUSING  PROGRAM)  082  187 


PMSA 
MSA 

PMSA 
MSA 
MSA 
MSA 

PMSA 

PMSA 
MS« 

PMSi 

PMSi 
MSi 

PMSi 
MSA 
MSA 


OXNAHD-VENTUCA   CA 

REDDING.  CA 

RIVERSIDE-SAN  etBNARDINO.  CA 

SACRAMENTO.  CA 

SALINAS-SEASIDE-MONTEREY.  CA 

SAN  DIEGO.  CA 

SAN  FBANCISCO.  CA 

SAN  JCSE .  CA 

SAN'A  BARBARA -SAN'A  M£;;:a  ^ok 

SANTA  CPU2.  CA 

SAN-'A  SOSA-PETA^UMA,  CA 

STOCKTON.  CA 

VAlLEJO-FAIRFIELD-NAPA  .  CA 

VISALIA-TULARE-POR'EPVILLE 

-abA  CITV ,  CA 


CA 


EXCEPTION  COUNTY-  SAN  LUIS  OBI 


NON  METRO  S'A'f   COlCRAOO 


PMSA 
MSA 

PMSA 
MSA 
MSA 
MSA 

EXCEP 
EXCEP 
EXCEP 
F^CEP 
E<CEP 
E«CED 
E'CEP 
E»CEP 
E  »  C  E  P 
E'CEP 
EXCEP 
EXCEP 
EXCEP 
EXCEP 
EXCEP 
EXCEP 
E'CEP 
ExCEP 
EXCEP 
EXCEP 
E'CEP 


NOTE 


BOUL 

DE5 

-LONGMONT,  CO 

COLORADO  SPRINGS,  CO 

DENVER.  CO 

tOPI 

C0LLIN5-L07EI.AN0.  CO 

GOEElEx.  CO 

PUEBLO.  CO 

TION 

COUNT/ 

ALAMOSA 

TION 

COUNT/ 

ARCHULETA 

TION 

COUNT/ 

BACA 

TION 

COUNT/ 

BENT 

TICN 

COUNT/ 

CHAFFEE 

TION 

COUNT / 

CHEYENNE 

TION 

COUNTY 

CLEAR  CREEK 

TION 

COUNT/ 

CONEJOS 

TION 

COUNTY 

COSTILLA 

TION 

COUNT/ 

CROWLEY 

TION 

COUNTY : 

CUSTER 

TION 

COUNTY 

DELTA 

TION 

COUNTY : 

DELORES 

TION 

COUNTY 

EAGLE 

TION 

COUNTY 

ELBERT 

TION 

COUNTY 

FREMONT 

TION 

COUNTY : 

GARFIELD 

TION 

COUNTY 

GILPIN 

TION 

COUNTY : 

GRAND 

TION 

cou 

NTY 

GUNNISON 

TION 

cou 

NTY 

HINSDALE 

lOEN 

riry 

COUNTIES  (AND  NEW 

ENGlAN 

SINGLE 

DOUBLE 

IDE  SPACE 

WIDE  SPACE 

212 

319 

145 

190 

140 

221 

167 

199 

207 

260 

217 

273 

252 

328 

:99 

349 

<  '^  • 

MO 

7'-? 

iU 

:t9 

263 

216 

233 

228 

260 

145 

190 

145 

190 

198 

233 

N/A 


•  *  c 

343 

'  ?6 

193 

253 

273 

1  29 

145 

'  ?9 

145 

129 

145 

108 

129 

1  JQ 

145 

'08 

129 

108 

129 

'29 

14S 

108 

129 

':9 

145 

108 

129 

108 

129 

108 

129 

129 

14» 

129 

145 

129 

149 

208 

233 

108 

129 

129 

145 

208 

233 

164 

189 

129 

145 

129 

145 

129 

141 

EACH  MSA.  SEE  SCHEDULE  6 
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SCHEDULE  D-  FAIR  MARKET  RENTS  FOR  MANUFACTURED  HOME  SPACES  (SEC 


:\  8  EM5TING  HOUSING  PROGRAM)  082187 


EXCEPTION 
EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCFPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 


COUNTY: 
COUNTY : 

COUNTY : 
COUNTY ; 
COUNTY ; 
COUNTY : 

COUNTY : 
COUNTY ; 
COUNTY : 
COUNTY : 
COUNTY ■ 
COUNT  y 
COUNT r ■ 
COUNTY ■ 
COUNTY : 
COUNTY : 
COUNTY : 
COUNTY : 
COUNTY 
COUNTY 
COUNTY 
COUNTY 
COUNTY 
CTUNTY 
COUNTY 
COUN'^Y 
COUNTY 
COUNTY 
COUNTY 
COUNTY 
COUNTY 
COUNT  1 


HUERFANO 

JACKSON 

KIOWA 

KIT  CARSON 

LAKE 

LA  PLATA 

LAS  ANIMAS 

LINCOLN 

LOGAN 

MESA 

MINERAL 

MCFFAT 

MONTEZUMA 

MONTROSE 

MORGAN 

OTERO 

OURAY 

PARK 

PHILLIPS 

PITKIN 

PROWERS 

RIO  BLANCO 

RIO  GRANDE 

ROUTT 

SAGUACHE 

SAN  JUAN 

SAN  MIGUEL 

SEDGWICK 

SUMMIT 

TELLER 

WASHINGTON 

*UMA 


SINGLE 

DOUBLE 

WIDE  SPACE 

WIDE  SPACE 

108 

129 

129 

145 

108 

129 

108 

129 

129 

145 

129 

145 

108 

129 

108 

129 

108 

129 

129 

145 

108 

129 

208 

233 

129 

.145 

129 

145 

108 

129 

108 

129 

129 

145 

129 

145 

108 

129 

208 

233 

108 

129 

208 

233 

108 

129 

208 

233 

108 

129 

129 

145 

129 

145 

108 

129 

208 

233 

108 

129 

108 

129 

108 

129 

05 


NON  ME^PO  STA^E   CONNECTICUT 

PMSa   ERIDGEPCRT-MILFORD,  CT 

PMSA   BRISTOL.  CT 

PM5A   DANBURY.  CT 

PMSA   HARTFORD,  CT 

PMSA:  MIDDlETOWN,  CT 

PMSA:  NEW  BRITAIN,  CT 
MSA:  NEW  HA VEN -MER I  DEN .  CT 
MSA:  NEW  LONDON -NORWICH ,  CT-RI 

PMSA:  NORWALK,  CT 

PMSA:  STAMFORO.  CT 
MSA:  WATERBURy,  CT 


134 

172 
134 
131 
146 
146 
146 
131 
125 
161 
161 
134 


134 

172 
134 
131 
146 
146 
146 
131 
125 
161 
161 
134 


90 

e 

3C 


Z 


NOTE:  TO  IDENTIFY  COUNTIES  (AND  NEW  ENGLAND  TOWNS)  IN  EACH  MOi .  SEE  SCHEDULE  B 


c 


o 
•a 

o 

CO 

re 
o. 

50 

c_ 
re 


NON  METRO 


■A*f 


j?:oP3ia 


Gi 


SINGLE 

DOUBLE 

WIDE  SPACE 

WIDE  SPACE 

67 

67 

:20 

120 

155 

155 

162 

162 

•3 


MSA:  ALBANY,  GA 
MSA;  ATHENS.  GA 
MSA;  ATLANTA.  GA 
MSA;  AUGUSTA.  GA-SC 
MSA;  CHATTANOOGA.  TN-GA 
MSA:  COLUMBUS,  GA-AL 
MSA:  MACON-WARNER  ROBINS. 
MSA:  SAVANNAH,  GA 
EXCEPTION  COUNTY:  BRYAN 
EXCEPTION  COUNTY;  TWIGGS 

NON  METRO  STATE:  HAWAII 


NOTE:  TO  IDENTIFY  COUNTIES  (AND  NEW  ENGLAND  TOWNS)  IN  EACH  MSA.  SEE  SCHEDULE  B 


N/A 


83 


SCHEDULE  D-  FAIR  MARKET  RENTS  FOR  MANUFACTURED  HOME  SPACES  (SECTION  8  EXISTING  HOUSING  PROGRAM)  082187 


NON  METRO  STATE:  DELAWARE 

PM5A:  WILMINGTON.  OE-NJ-MD 
NON  METRO  STATE:  DIST.  OF  COLUMBIA 

MSA;  WASHINGTON.  DC-MD-VA 
NON  METRO  STATE:  FL09IDA 

MSA:  BRAOENTON.  FL 

MSA:  DAyTONA  BEACH.  FL 
PMSA :  FORT  LAUDERDALE -HOLLVWOOD-POMPANO  BEACH.  FL 

MSA:  FORT  MYERS-CAPE  CORAL.  FL 

MSA;  FORT  PIERCE.  tL 

MSA:  FORT  WALTON  BlACH.  FL 

MSA:  GAINESVILLE,  ^L 

MSA;  JACKSONVILLE,  FL 

MSA:  LAKELAND-WINTER  HAVEN.  FL 

MSA;  MELBOURNE-TITUSVILLE-PALM  BAY.  FL 
PMSA;  MIAMI -HIALEAH.  FL 

MSA;  NAPLES.  FL 

MSA:  OCALA,  FL 

MSA:  ORLANDO.  FL 

MSA;  PANAMA  CITY,  FL 

MSA:  PENSACOLA,  FL 

MSA:  SARASOTA.  FL 

MSA;  TALLAHASSEE.  fL 

MSA;  TAMPA-ST.  PETERSBURG- CLE ARWATER .  FL 

MSA.  WEST  PALM  BEACH-BOCA  RATON-DELRAY  BEACH.  FL 
EXCEPTION  COUNTY;  BAKER 
EXCEPTION  COUNTY :  WAKULLA 


119 

1  19 

106 

106 

171 

171 

111 

111 

«1 

81 

•3 

83 

t3 

83 

77 

89 

»3 

63 

•7 

97 

135 

135 

t3 

83 

a3 

83 

«7 

67 

B3 

83 

83 

83 

111 

1  1  1 

77 

77 

111 

1  1  1 

140 

140 

75 

87 

75 

87 

60 

60 

83 

56 

«0 

60 

ft3 

99 

81 

83 

63 

77 

88 

97 

64 

59 

67 

77 

«0 

64 

63 

58 

N/A 
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I 
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c 


u 


CO 

03 
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SCHEDULE  D 


FAIR  MARKET  RENTS  FOR  MANUFACTURED  HOME  SPACES  (SECTION  8  EXISTING  HOUSING  PROGRAM)  OS2187 


CO 


MSA:  HONOLULU,  HI 
NON  METRO  STATE  a  IDAHO 

MSA:  BOISE  CITY.  ID 
NON  METRO  STATE:  ILLINOIS 

PMSA:  AURORA-ELGIN.  IL 

MSA:  BlOOMINGTQN-NORMAL.  IL 

MSA:  CHAMPAIGN-URBANA-RANTOUL.  IL 

PMSA:  CHICAGO.  IL 

MSA:  DAVENPORT-ROCK  I SLAND-MOL INE . 

MSA:  DECATUR.  IL 

PMSA:  dOLIET.  IL 

MSA:  KANKAKEE.  IL 

PMSA:  LAKE  COUNTY,  IL 

MSA:  PEORIA,  IL 

MSA:  ROCKFORD.  IL 

MSA:  ST.  LOUIS.  MO-IL 

MSA:  SPRINGFIELD,  IL 

NON  METRO  STATE:  INDIANA 


lA-IL 


ANDERSON.  IN 

BLOOMINGTON,  IN 

CINCINNATI,  OH-KY-IN 

ELKHART-GOSHEN,  IN 

EVANSVILLE,  IN-KY 

FORT  WAYNE.  IN 

GARY -HAMMOND,  IN 

INDIANAPOLIS,  IN 

KOKOMO.  IN 

LAFAYETTE-WEST  LAFAYETTE.  IN 

LOUISVILLE,  KY-IN 

MUNCIE.  IN 

SOUTH  BEND-MISHAWAKA.  IN 

TERRE  HAUTE.  IN 

ADAMS 

BLACKFORD 

GIBSON 

GRANT 

HENRY 

JAY 

MARSHALL 

RANDOLPH 


MSA: 

MSA  : 
PMSA 

MSA 

MSA 

MSA 
PMSA 

MSA 

MSA 

MSA 

MSA 

MSA 

MSA 
MSA 
EXCEPTION  COUNTY 
EXCEPTION  COUNTY 
EXCEPTION  COUNTY 
EXCEPTION  COUNTY 
EXCEPTION  COUNTY 
EXCEPTION  COUNTY 
EXCEPTION  COUNTY 
EXCEPTION  COUNTY 


SINGLE 

DOUBLE 

WIDE  SPACE 

WIDE  SPACE 

N/A 

N/A 

108 

108 

116 

135 

102 

110, 

196 

211 

115 

115 

94 

94 

207 

222 

126 

132 

126 

126 

207 

222 

92 

92 

196 

211 

170 

187 

167 

178 

96 

111 

110 

117 

56 

73 

63 

63 

59 

59 

108 

113 

81 

81 

74 

79 

70 

94 

100 

115 

88 

100 

81 

93 

75 

1  1  1 

79 

87 

60 

68 

93 

97 

59 

73 

57 

75 

64 

73 

60 

73 

64 

73 

64 

73 

64 

73 

74 

78 

64 

73 

NOTE:  TO  IDENTIFY  COUNTIES  (AND  NEW  ENGLAND  TOWNS)  IN  EACH  MSA, 


SEE  SCHEDULE  B 
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SCHEDULE 


D-  FAIR  MARKET  RENTS  FOR  MANUFACTURED  HOME  SPACES  (SECTION  8  EXISTING  HOUSING  PROGRAM)  C82187 


EXCEPTION  COUNTY 
EXCEPTION  COUNTY 
EXCEPTION  COUNTY 
EXCEPTION  COUNTY 


SULLIVAN 
VERMILLION 
WAYNE 
WELLS 


NON  METRO  STATE :  IOWA 


MSA 
MSA 
MSA 
MSA 
MSA 
MSA 
MSA 
MSA 


CEDAR  RAPIDS.  lA 

DAVENPORT-ROCK  I SLAND-MOLINE .  lA-lL 

DES  MOINES.  lA 

DUBUOUE.  I A 

IOWA  CITY.  lA 

OMAHA.  NE-IA 

SIOUX  CITY.  lA-NE 

WATERLOO-CEDAR  FALLS.  lA 


NON  METRO  STATE:  KANSAS 

MSA:  KANSAS  CITY.  MO-KS 

MSA:  LAWRENCE.  KS 

MSA:  TOPEKA,  KS 

MSA:  WICHITA,  KS 
EXCEPTION  COUNTY:  JEFFERSON 
EXCEPTION  COUNTY:  OSAGE 

NON  METRO  STATE:  KENTUCKY 

PMSA:  CINCINNATI.  OH-KY-IN 

MSA:  CLARKSVILLE-HOPKINSVILLE,  TN-KY 

MSA:  EVANSVILLE.  IN-KY 

MSA:  HUNTINGTON-ASHLAND.  WV-KY-OH 

MSA:  LEXINGTON-FAYETTE.  KY 

MSA:  LOUISVILLE,  KY-IN 

MSA:  0WENSE3P3.  KY 

NON  METRO  STATE.  LOUISIANA 

MSA:  ALEXANDRIA.  LA 

MSA:  BATON  ROUGE .  LA 

MSA:  HOUMA-THIBODAUX.  LA 

MSA:  LAFAYETTE,  LA 

MSA:  LAKE  CHARLES.  LA 

MSA:  MONROE.  LA 

MSA:  NEW  ORLEANS.  LA 

MSA:  SHREVEPORT.  LA 


SINGLE 

DOUBLE 

IDE  SPACE 

WIDE  SPACE 

57 

69 

57 

69 

64 

73 

57 

75 

EXCEPTION  COUNTY:  GRANT 
NOTE:  TO  IDENTIFY  COUNTIES  'AND  NEW  ENGLAND  TOWNS)  IN  EACH  MSA.  SEE  SCHEDULE  B 


88 

100 
126 
108 
100 
100 
95 
97 
100 

77 

95 
79 
77 
91 
74 
74 

73 

108 
77 
73 
83 
90 
79 
84 

78 

77 
89 
76 
83 
88 
77 
94 
83 
75 


95 

117 
132 
115 
124 
115 
110 
97 
1  17 

88 

116 
91 
88 
96 
85 
85 

80 

113 
83 
79 
83 

104 
86 

100 

90 

89 

106 

88 

97 

104 

89 

109 

97 

87 


< 


'Z, 


SCHEDULE  D-  PAIR  MARKET  REN^S  FOR  MANUFACTURED  HOME  SPACES  (SECTION  8  E'lS^ING  -C^S:\: 


EXCEPTION  COUNTY:  WEBSTER 

NON  METRO  S'A'F  >^t.lME 

MSA:  BANGOR,  ME 

MSA:  LEWISTON-AUBURN,  ME 

MSA  PORTLAND,  ME 

MSA  PORTSMOUTH-OOVER-ROCHESTER.  NH-ME 

NON  METRO  S"A^E   maR-lAN; 


'RCGSiK')  cs: 


MSA: 
MSA: 

M^,A 
-'  M  '■.  A 


6altimcre 
Cumberland, 
hagerstown . 
washington, 

wl  L.MINGTON, 


EXCEP'^ION  CGuNT 
NGN  ME'RO  STATE 


MO-WV 
MD 

DC-MD-VA 
DE-NU-MD 
f   ST  MAR'S 

MASSACH^SE i 


PMSA  BCSTCN,  K'A 

PMSA  BROCK'ON,  WA 

CMSA  FAi.L  RIVER.  MA-R: 

MSA  F :tchburg^leom:ns^E5  "a 

PMSA  lA\*RENCE -HAvERhI  LL  ,     MA-NH 

PMSA  lCwELL.     MA-NH 

MSA  NEW  BEDFORD,  MA 

PMSA  PAWTJCKET -WOONSOCKET-ATTLEBORO.  RI-MA 

MSA  cittsfielo,  ma 

CMSA  SA^EM-GLOUCESTER ,  MA 

MSA  SPRINGFIELD,  MA 

MSA  WORCESTER.  MA 

NON  MF-RO  S'^A'E   MICHIGAN 


PMSA  ANN  ARBOR,  Mi 

MSA  BATTLE  CREEK, 

MSA  BEN'ON  HARBOR . 

PMSA  CE'ROIT.  MI 

MSA  flInt.  mi 

m;a  GRAND  RAPIDS. 

MSA  UACKSON,  Ml 

MSA  KAuAMAZOO.  m; 

MSA  LANSING-EAST  L 

MSA  MUSKEGON.  MI 

MSA  SAGINAW-BA?  CI 


M  I 

M  : 


ANSiNC 


;^AND.  MI 


SINGLE 

DO JP^E 

WIDE  SPACE 

»;:e  space 

78 

90 

119 

137 

119 

137 

91 

91 

148 

168 

119 

137 

120 


NOTE;  TO  IDEN" 


COUNTIES  (AND  \E« 


ENGLAND  TOWNS)  IN  EACH  MSA,  SEE  SCHEDULE  B 


146 


110 


120 


180 

180 

120 

120 

151 

151 

162 

162 

120 

120 

164 

164 

146 


139 

ISO 

139 

139 

91 

91 

109 

109 

131 

140 

131 

140 

126 

126 

125 

12S 

135 

136 

139 

150 

107 

107 

94 

94 

122 


157 

170 

95 

110 

110 

122 

154 

164 

134 

134 

100 

109 

110 

110 

116 

'  ■  9 

129 

ia9 

100 

102 

117 

117 

13 

D. 
9 


SB 
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2 

o 
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SCHEDULE  D-  FAIR  MARKET  RENTS  FOR  MANUFACTURED  HOME  SPACES  (SECTION  8  EXISTING  HOUSING  PROGRAM)  082187 


EXCEPTION  COUNTY:  BARRY 


EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 


COUNTY 
COUNTY 
COUNTY 
COUNTY 


IONIA 
OCEANA 
SHIAWASSEE 
VAN  BUREN 


SINGLE 

DOUBLE 

WIDE  SPACE 

WIDE  SPACE 

91 

105 

110 

122 

96 

98 

128 

128 

110 

114 

NON  METRO  STATE'  MINNESOTA 


MSA 
MSA 
MSA 
MSA 
MSA 


OULUTH.  MN-WI 
FAR(30-M00RHEAD. 
MINNEAP0LI5-ST. 
ROCHESTER,  MN 
ST.  CLOUD.  MN 


ND-MN 
PAUL,  MN-WI 


EXCEPTION  COUNTY:  POLK 
NON  METRO  STATE:  MISSISSIPPI 


79 


78 


79 


81 

92 

123 

140 

157 

157 

1  14 

114 

100 

100 

121 

137 

90 


3C_ 


CO 

m 

CO 

-H 

o 
o 
-a 

-< 


> 

CO 


MSA 
MSA 
MSA 
MSA 


BILQXI -GULFPORT.  MS 
JACKSON.  MS 
MEMPHIS.  TN-AR-MS 
PASCAGOULA,  MS 


EXCEPTION  COUNTY.  STONE 

NON  METRO  STATE:  MISSOURI 

MSA:  COLUMBIA.  MO 

MSA:  JOPLIN.  MO 

MSA;  KANSAS  CITY,  MO-KS 

MSA:  ST.  JOSEPH,  MO 

MSA:  ST.  LOUIS,  MO-IL 

MSA:  SPRINGFIELD.  MO 
EXCEPTION  COUNTY :  ANDREW 

NON  METRC  S'A^E:  MONTANA 


MSA:  BILL 
MSA:  GREA 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 


INGS.  MT 

T  FALLS. 

COUNTY 

COUNTY 

COUNTY 

COUNTY 

COUNTY 

COUNTY 

COUNTY 

COUNTY 

COUNTY 


MT 
EE4VERHFAD 
BIG  HOQrg 
BLAINH 
BROADWATER 
CARBON 
CARTER 
CHOUTEAU 
CUSTER 
DANIELS 


NOTE:  TO  IDENTIFY  COUNTIES  (AND  NEW  ENGLAND  TOWNS)  IN  EACH  MSA,  SEE 


89 

106 

97 

119 

89 

89 

77 

89 

78 

90 

62 

69 

88 

9S 

62 

69 

95 

116 

91 

97 

96 

111 

64 

70 

86 

93 

N/A 

N/A 

161 

179 

136 

1S3 

129 

145 

129 

145 

93 

108 

129 

145 

129 

145 

93 

108 

93 

108 

129 

145 

93 

108 

HEDULE  e 

Z 


> 

c 

DC 

c 


to 

t-3 


sche: 


EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPT  ION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 


.E  D-  fAIR  MARKET  RENTS  FOR  MANUFACTURED  HOME  SPACES  (SECTION  8  E».:STING 


COUNTY 

COUNTY 

COUNTY 

COUNTY 

COUNTY 

COUNTY 

COUNTY 

COUNTY 

COUNTY 

COUNTY 

COUNTY 

COUNTY 

COUNTY 

COUNTY 

COUNTY 

COUNTY 

COUNTY 

COUNT » 

COUNTY 

COUNTY 

COUNTY 

COUNTY 

COUNTY 

COUNTY 

COUNTY 

COUNTY 

COUNTY 

COUNTY 

COUNTY 

COUNTY 

COUNTY 

COUNTY 

COUNTY 

COUNTY 

COUNTY 

COUNTY 

COUNTY 

COUNTY 

COUNTY 

COUNTY 

COUNTY 

COUNTY 

COUNTY 

COUNTY 

COUNTY 

COUNTY 


DAWSON 
DEER  LODGE 
FALLON 
FERGUS 

FLATHEAD 

GALLATIN 

GARFIELD 

GLACIER 

GOLDEN  VALLE 

GRANITE 

MILL 

JEFFERSON 

JUDITH  EASIN 

LAKE 

LEWIS*  C^A5>< 

LiBERTv 

LINCOLN 

MCCONE 

MAC  I  SON 

MEAGHER 

MINERAL 

MISSOULA 

MUSSELSHELL 

PARK 

PETROLEUM 

PHI lLIPS 

PONDERA 

POWDER  RIvER 

POWELL 

PRAIRIE 

RAVALLI 

RICHLAND 

ROOSEVELT 

ROSEBUO 

SANDERS 

SHERIDAN 

SILVER  BOW 

STILLWATfR 

SWEET  GRASS 

TETON 

TOOLE 

TREASURE 

VALLEY 

WHEATLAND 

WIBAUX 

YL-ST-NT -PK 


ION  8  EXISTING 

HOUSING  P 

SINGLE 

DOuELE 

WIDE  SPAtE    * 

:e  space 

129 

145 

129 

145 

93 

108 

93 

108 

^29 

145 

'29 

145 

93 

108 

9  3 

108 

93 

108 

•2? 

149 

93 

108 

•29 

145 

93 

108 

129 

145 

129 

145 

93 

108 

129 

145 

93 

108 

129 

145 

129 

145 

129 

149 

129 

145 

129 

145 

129 

145 

93 

108 

93 

108 

93 

108 

129 

145 

129 

145 

93 

108 

129 

145 

93 

108 

93 

108 

129 

145 

129 

145 

93 

108 

129 

145 

93 

108 

9S 

108 

93 

108 

93 

108 

129 

145 

93 

108 

93 

108 

93 

108 

129 

145 

;  t  w )  c  s ; 


NOTE:  TO  IDENTIFY  COUNTIES  I  A" 


ENGLAND  TOWNS)  IN  EACH  MSA,  StE  SChE: 
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SCHEDULE  D-  FAIR  MfiPKET  RENTS  FOR  MANUFACTURED  HOME  SPACES  (SECTION!  8  EXISTING  HOUSING  PROGRAM)  082187 


SINGLE 
WIDE  SPACE 


DOUBLE 
WIDE  SPACE 


NON  METRO  STATE   NEEK&S'i 


MSA: 

LINCOLN, 

NE 

MSA: 

OMAHA.  NE-IA 

MSA: 

SIOUX  CI 

TY.   14  Ni; 

NON  Mt 

^PC  S'4'E 

NEVADA 

MS6   l&S  VEGAS.  Ni 
MSA   RENO,  N7 

NCS  ME^PO  SfA'E   NEW  HAMPS'-:SE 

PMS4  LAWRENCe-HAVEPi-iILL  .     MA-Nh 

PMS4  LOWE'^L.     MA-NH 

MSA  MANCHESTER.  NH 

PM$i  NfSHUA .  MM 

MSA  PORTSMOUTH-DCVEP-ROCw^STER.  NH-ME 

Ki-.j  METRO  STATE:  NEW  JEPSE" 

MSA  ALLENTCWN-BETHLEHEM.  PA-NJ 

MSA ■  ATLANTIC  CITY .  NJ 

PMSA  BERGEN-PASSAIC.  NJ 

PMSA  JERSEY  CITY,  NJ 

PMSA  MIDDLESEX-SOMERSET-HUNTERDCN.  NJ 

PMSA;  MONMOUTH-OCEAN.  NJ 

PMSA  NEWARK.  NJ 

PMSA;  PHILADELPHIA,  PA-NJ 

PMSA,  TRENTON.  NJ 

PMSA  VINELANO-MIULVILLE-BRIDGETCN,  NJ 

PMSA  WILMINGTON.  DE-NJ-MD 

NON  METRO  STATE;  NEW  MEXICO 

MSA   LAS  CRUCES.  NM 
MSA;  ALBUOUEROUE,  NM 
MSA;  SANTA  FE,  NM 

EXCEPTION  COUNTY.  SANDOVAL 

NON  METRO  STATE   NEW  YORK 

MSA  ALBANY -SCMENECTAOf -T»C < ,  NY 

MSA  BINGHAMTON.  NY 

c^'SA  BUFFALO.  NV 

MSA  ELMIRA.  NY 

;'E   "C  IDENTIFY  COUNTIES  (AND  NEW  ENGLAND 


80 

109 
95 
97 

102 


2  '6 

<  7  ■ 
13  " 

1  1  1 


97 
108 

97 
102 

129 

160 

96 

117 

103 


98 

115 

110 

97 

118 

241 
241 

119 

140 
140 
134 

ISO 
136 

111 


109 

109 

I'^C 

170 

::s 

229 

221 

221 

259 

2S9 

199 

240 

2  '4 

221 

.,89 

189 

167 

167 

m? 

147 

120 

120 

111 
111 

129 
111 
116 

129 

160 

96 
117 
103 


:n  each  MSi.  SEE  SCHEDULE  B 


15 

o 

"I 
B9 


2 

c 


V4 


o. 

ffi 
<< 

> 

c 
00 
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OB 


O 

C 

CD 

c 
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MSA 

PMSA 

PMSA 

PMSA 

PMSA 

MSA 

MSA 

MSA 

MSA 


SCHEDULE  D-  PAIS  MARKET  RENTS  FCR  MANUFACTURED  HOME  SPACES  IS 


GLENS  FALLS.  NY 
NASSAU-SUFFOLK.  NY 
NEW  YORK.  NY 
NIAGARA  FALLS,  NY 
ORANGE  COUNTY.  NY 
POUGHKEEPSIE ,  Nr 
ROCHESTER,  N^ 
SYRACUSE,  N- 
UTICA-ROMt.  N' 


ECTICS  8  E,>i;lST 

ING 

HOUSING 

SINGLE 

DOUBLE 

w:-F  SPACE 

k 

TF  SPACE 

■ ."  =■ 

129 

'  "  4 

225 

181 

181 

113 

113 

125 

125 

166 

166 

146 

146 

119 

119 

109 

109 

9 

a. 
a 


NON  METRO  STATE:  NORTH  CAROLINA 

MSA:  ASHEVILLE,  NC 

MSA:  BURLINGTON,  NC 

MSA:  CHARLOTTE-GASTONIA-ROCK  HILL,  NC-SC 

M'i   <-4>ETTEVILLE  .  NC 

MSA   GREEN5B0R0--WINST0N-SALEM--HIGH  POINT,  NC 

«'=A    HICKORY,  NC 

MSA   JACKSONVILLE.  NC 

MSA   RAlE IGH-DURHAM.  NC 

MSA   WILMINGTON.  NC 
EXCEPTION  COUNTv:  BRUNSWICK 
EXCEPTION  COUNTS:  CURRITjCK 
EXCEPTION  COUNTY:  MADISON 


NON  METRO  STATE  ■  NORTH  DAKOTA 


54 

77 
77 

77 
77 
77 

54 
54 
77 
77 

64 

1C  1 


99 


67 

89 
89 
89 
89 
89 
67 
67 
89 
89 
76 
101 
76 

115 


s 


< 

c 


M?A  e:5ma=ck.  nd 

MSA   ►  ARGC-MOORHEAD .  ND - MN 

MSA  SjRand  fcr^s.  no 

NON  ME -RO  S'A'E   C":0 


PMSA 
MSA 

PMSA 

PMSA 
MSA 
MSA 

PMSA 
MSA 
MSA 

PMSA 
MSA 
MSA 
MSA 


AKRON,  OH 
CANTON.  C-i 

CINCINNATI,  OH-Kr-IN 
CLEVELAND,  OH 
COLUMBUS.  OH 
DA* TON-SPRINGFIELD .  On 
HAMILTCN-MIDDLETOWN,  3-^ 
HUNTINGTON-AS^-iLAND  ,  WV-KY-OH 
LIMA.  OH 

LORAIN-ELVRIA ,  CM 
MANSFIELD.  OH 

PARKER5BURG-MARIETTAS  WV-OH 
STEUBENVILLE -WEIRTON.  OH-WV 


141 

124 
108 

72 

108 

77 

108 

116 

100 

77 

87 

84 

100 

124 

95 

84 

75 


156 
140 
133 

72 

108 

77 

113 

116 

117 

77 

90 

84 

100 

124 

95 

84 

75 


NOTE:  TO  IDENTIFY  COUNTIES  I  AND  NEw  ENGLAND  TOWNS)  IN  EACH  MSA,  SEE  SCHEDULE  E 
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MSA 
MSA 
MSA 


TOLEDO.  OH 
WHEELING.  WV-OH 
YOUNGSTOWN- WARREN. 


OH 


EXCEPTION  COUNTY 
EXCEPTION  COUNTY 
EXCEPTION  COUNTY 
EXCEPTION  COUNTY 
EXCEPTION  COUNTY 


CHAMPAIGN 
OTTAWA 
PREBLE 
PUTNAM 
VAN  WERT 


NON  McTao  S^t'E   OKLAHOMA 

MSA:  ENID.  CK 

MSA:  FORT  SMI'^H,  iS-OK 

MSA:  LAWTON.  OK 

MSA ■  OKLAHOMA  CI Tr .  CK 

MSA   TULSA,  OK 
ctCi^DTION  COUNTS-  LE  '^LOPE 
t'CEPTICN  ::CbNTr   M4YES 


ME  "s; 


STATE    QBE; 


^N 


MSA:  EUGENE-SPRINGFIELD,     CR 

MSA  MEDFORD.     OR 

TMSA-  PORTLAND.     OR 

MSA  SALEM.    CR 

^CN-    MC^SO    S^A'E       P£^lNS'Lvi^.;A 


M' 
MS 

PMS 

MS 
MS 

MS 
MS 

PMS 
PMS 

MS 

MS 
MS 

MS 

MS 

M^ 

f 


A'^LENTCWN-BETMlE  kJEM.     PA-NJ 

AuTOONA.     PA 

BEAVER  COUNTY ,  PA 

ERIE.  PA 

HARRISBURG-LEEAMON-CiOu  IS-  E 

JOHNSTOWN,  PA 

LANCASTER.  PA 

PHILADELPHIA,  PA-NJ 

PITTSBURGH.  PA 

READING.  PA 

SCRANTON- -WILKES-EAPCC  ,  PA 

SHARON,  PA 

STATE  COLLEGE ,  PA 

WILLIAMSPORT .  P4 

rORK,   PA 


•'EPTON  CCJNTy  :  SLS^LE^ANNA 


SINGLE 

DOUBLE 

WIDE  SPACE 

WIDE  SPACE 

126 

170 

77 

77 

95 

95 

72 

78 

100 

134 

72 

72 

81 

81 

81 

81 

75 

75 
35 
76 
78 
83 
34 
75 

137 


;o  STATE 


RMC 


:e  island 


77 

109 

100 

88 

100 

113 

100 

104 

189 

"91 

104 

92 

77 

77 

77 

104 

77 

119 


81 

81 
38 

C  T 

ec 
89 
5  " 
81 

145 


161 

166 

137 

145 

180 

200 

161 

166 

77 


68 


■04 

'89 
9  ' 

1C4 
92 
77 
77 
77 

104 
77 

119 


NOTE :  TO  :CEN' IF  y  COuN' 


iND  TOWNS)  IN  EAC-  MSA,  SEE  SCHEDULE  B 
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PMSA 

MSA 

PMSA 

PMSA 


FALL  RIVER.  MA-RI 
NEW  LONDON-NORWICH,  CT-RI 
PAWTUCKET-WOONSOCKET-ATTLEBORO,  RI-MA 
PROVIDENCE,  RI 


NON  METRO  STATE:  SOUTH  CAROLINA 

MSA:  ANDERSON,  SC 

MSA:  AUGUSTA,  6A-SC 

MSA:  CHARLESTON,  SC 

MSA:  CHARLOTTE-GASTONIA-ROCK  HILL.  NC-SC 

MSA:  COLUMBIA.  SC 

MSA:  FLORENCE,  SC 

MSA:  GREENVILLE-SPARTANBURG.  SC 

NON  METRO  STATE:  SOUTH  DAKOTA 

MSA:  RAPID  CITY.  SD 
MSA:  SIOUX  FALLS.  SD 

NON  METRO  STATE:  TENNESSEE 

MSA:  CHATTANOOGA,  TN-GA 

MSA:  CLARKSVILLE-HOPKINSVILLE.  TN-KY 

MSA:  JACKSON.  TN 

MSA;  JOHNSON  CITY -KINGSPORT-BRISTOL .  TN-VA 

MSA:  KNOXVILLE.  TN 

MSA:  MEMPHIS.  TN-AR-MS 

MSA:  NASHVILLE,  TN 

NON  METRO  STATE:  TEXAS 


NON  METRO  STATE:  TEXAS 

MSA:  ABILENE.  TX 

MSA:  AMARILLO.  TX 

MSA:  AUSTIN,  TX 

MSA:  BEAUMONT-PORT  ARTHUR,  TX 
PMSA:  BRAZORIA,  TX 

MSA:  BROWNSVILLE-HARLINGEN,  TX 

MSA:  BRi'AN-COLLEGE  STATION,  TX 

MSA:  CORPUS  CHRISTI.  TX 
PMSA:  DALLAS.  TX 

MSA:  EL  PASO.  TX 
PMSA:  FORT  WORTH- ARLINGTON.  TX 


SINGLE 

DOUBLE 

WIDE  SPACE 

WIDE  SPACE 

91 

91 

125 

125 

125 

125 

125 

125 

60 

60 

60 

60 

81 

83 

77 

77 

77 

89 

67 

77 

60 

60 

67 

67 

85 

99 

85 

99 

119 

134 

60 

60 

53 

77 

77 

83 

60 

60 

83 

83 

67 

67 

89 

89 

89 

106 

03 


65 


65 


81 


81 


56 

63 

104 

109 

94 

111 

97 

11  1 

108 

126 

77 

89 

94 

106 

81 

106 

83 

106 

108 

122 

83 

106 

NOTE:  TO  IDENTIFY  COUNTIES  (AND  NEW  ENGLAND  TOWNS)  IN  EACH  MSA.  SEE  SCHEDULE  B 
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PMSft:  GALVESTON-TEXAS  CITY.  TX 
PMSA:  HOUSTON.  TX 

MSA:  KIULEEN-TEMPLE.  TX 

MSA:  LAREDO.  TX 

MSA:  LONGVIEW-MARSHALL.  TX 

MSA:  LUBBOCK.  TX 

MSA:  MC  4LLEN-EDINBURG-MISSI0N.  TX 

MSA:  MIDLAND.  TX 

MSA:  ODESSA.  TX 

MSA:  SAN  ANGELO.  TX 

MSA:  SAN  ANTONIO.  TX 

MSA;  SHERMAN-DENISON.  TX 

MSA:  TEXARKANA.  TX - TEXARKANA .  AR 

MSA:  TYLER.  TX 

MSA:  VICTORIA,  TX 

MSA:  WACO.  TX 

MSA:  WICHITA  FALLS.  TX 


EXCEPTION  COUNTY 
EXCEPTION  COUNTY 
EXCEPTION  COUNTY 
EXCEPTION  COUNTY 
EXCEPTION  COUNTY 


CALLAHAN 

CLAY 

HOOD 

JONES 

WISE 


NON  METRO  STATE ;  UTAH 


MSA:  PROV 
MSA:  SALT 

EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 


0-OREM. 
LAKE  C 
COUNTY : 
COUNTY : 
COUNTY: 
COUNTY: 
COUNTY : 
COUNTY: 
COUNTY: 
COUNTY: 
COUNTY : 
COUNTY: 
COUNTY: 
COUNTY : 
COUNTY : 
COUNTY : 
COUNTY ■ 
COUNTY 
COUNTY : 
COUNTY : 
COUNTY : 


UT 
ITY-OGDEN. 
BEAVER 
BOX  ELDER 
CACHE 
CARBON 
DAGGETT 
DUCHESNE 
EMERY 
GARFIELD 
GRAND 
IRON 
JUAB 
KANE 
MILLARD 
MORGAN 
PIUTE 
RICH 

SAN  JUAN 
SANPETE 
SEVIER 


UT 


SINGLE 

DOUBLE 

WIDE  SPACE 

WIDE  SPACE 

105 

118 

112 

131 

97 

106 

67 

83 

89 

103 

103 

106 

88 

106 

106 

1  1  1 

106 

11  1 

89 

97 

77 

89 

83 

97 

106 

119 

83 

87 

65 

81 

86 

97 

60 

67 

55 

61 

59 

65 

70 

88 

55 

61 

70 

88 

N/A 

129 

145 
93 
93 
93 

129 
93 
93 

129 
93 

129 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 


N/A 

145 
161 
108 
108 
108 
145 
108 
108 
145 
108 
145 
108 
108 
108 
108 
108 
108 
108 
108 
108 
108 
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c. 
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s 

s 
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o 
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> 


o: 


NOTE;  TO  IDENTIFY  COUNTIES  (AND  NEW  ENGLAND  TOWNS)  IN  EACH  MSA.  SEE  SCHEDULE  B 


3= 


SCHEDU 


EXCEPTION  COUNTY : 
EXCEPTION  COUNTY ; 
EXCEPTION  COUNTY : 
EXCEPTION  COUNTY: 
EXCEPTION  COUNTY: 
EXCEPTION  COUNTY 

NON  METRO  S'ATE   ' 


LE  0-  FMR  MARKET  PENTS  roP  MANUFACTURED  HOME  SPACES  (SECTICf.  8  EXISTING  HC.SING  PROGRAM)  082187 


SUMMIT 

TOOELE 

UINTAH 

WASATCH 

WASHINGTON 

WAtNE 

;ER"CN' 


MSA 


NON  ME 


.ING-'3\. 


S'A'E 


'IRGiM  A 


MSA:  CmAHl.OTTESv!^lE  .  VA 

MSA:  DANVILLE,  vA 

MSA:  JOHNSON  C I T y -K INGSPCR' -ES i S^C^ ,  'N-.A 

MSA:  L'NCHBURG.  VA 

MSA-  NCSFOlK-VIRGINIA  EEACH-NEWPORT  NfcwS.  vA 

MSA   BICHMCND-PETERSBJRG.  vA 

MSA   ROANOKE.  VA 

MSA:  WASHINGTON.  DC-MD-VA 
EXCEPTION  COUNTY   APPOMATTOX 
EXCEPTION  COUNTY   CRAIG 


NON  ME 


S^ATF    WASHINGTON 


MSA: 

BEuLlNGHAM.  wA 

MSA: 

BREMERTON.  WA 

MSA: 

OLVMPIA,  WA 

MSA  : 

RICHLAND-KENNEWICK-PASCO.  WA 

PMSA  : 

SEATTLE,  wA 

MSA: 

SPOKANE .  wA 

PMSA  : 

TACOMA.  wA 

PMSA  : 

VANCOUv ES ,  wa 

MSA 

T  AK  I  MA  ,   »,i 

NON  ME 

'PC  s'A'E  WES"  virg;n:a 

MSA 
MSA 
MSA 

MSA 


CHARLESTON.   W7 
CUMBERLAND,  MD-WV 
HUNTINGTON-ASHLAND.  WV-KY-OH 
PARKERSBURG-MARIETTA,  WV-OH 
STEUBENVILLE-WEIRTON,  OH-WV 
WHEELING.  WV-Oh 


:ep''  :cn  COUNT > 


w:oT 


SI NGl  E 

DO. 

.E.E 

w 

0£  SPACE 

93 

.08 

9  3 

93 

112 

w 

CE  S' 

~ACt 

108 
120 
145 
108 
108 
108 

129 

112 

129 

86 

86 

88 

86 

86 

86 

83 

83 

77 

77 

121 

121 

119 

119 

83 

83 

162 

162 

75 

75 

81 

81 

NON  ME'RO  S'A^E   WISCONSIN 


83 

89 
120 
83 
83 
75 
77 
81 

88 


137 


118 

152 

118 

4  C  - 

118 

'5i 

161 

161 

150 

21  1 

129 

'  A   ^ 

134 

•53 

168 

'85 

129 

136 

89 

120 
83 

S3 

77 
81 


I 

n 
a. 

50 


NO 


TE:  TO  IDENTIFY  COUNTIES  (AND  NEW  ENGLAND  TOWNS)  IN  EACH  MSA,  SEE  SCHEDULE  B 


SCHEDULE  C 


MSA;  APPLETON-OSHKOSH-NEENAH, 

MSA;  DULUTH,  MN-WI 

MSA:  EAU  CLAIRE.  WI 

MSA:  GREEN  BAY.  WI 

MSA:  JANESVILLE-BELOIT,  WI 

PMSA:  KENOSHA.  WI 

MSA:  LA  CROSSE.  WI 

MSA:  MADISON,  WI 

PMSA:  MILWAUKEE.  WI 

MSA;  MINNEAPOLIS-ST.  PAUL.  MN-WI 

PMSA;  RACINE.  WI 

MSA;  SHEBOYGAN.  WI 

MSA:  WAUSAU,  WI 

NON  METRO  STATE:  WYOMING 


MARKET  RENTS  FOR  MANUFACTURED  HOME  SPACES  (SECTICS 


WI 


:  \' 


PROGRAM)  082187 


SINGLE 

DOUBLE 

WIDE  SPACE 

WIDE  SPACE 

1  10 

117 

81 

92 

102 

111 

108 

115 

108 

115 

1  14 

122 

97 

106 

162 

169 

125 

132 

i57 

157 

117 

124 

88 

95 

88 

95 

MSA:  CASP 
MSA:  CHEY 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 


ER.  WY 
ENNE.  WY 
COUNTY : 
COUNTY : 
COUNTY: 
COUNTY : 
COUNTY : 
COUNTY: 
COUNTY: 
COUNTY: 
COUNTY : 
COUNTY : 
COUNTY : 
COUNTY ; 
COUNTY : 
COUNTY : 
COUNTY : 
COUNTY : 
COUNTY : 
COUNTY : 
COUNTY : 
COUNTY : 
COUNTY ; 


ALBANY 

BIG  HORN 

CAMPBELL 

CARBON 

CONVERSE 

CROOK 

FREMONT 

GOSHEN 

HOT  SPRINGS 

JOHNSON 

LARAMIE 

LINCOt.N 

parjK 

PLATTE 

SHERIDAN 

SUBLETTE 

SWEETWATER 

TETON 

UINTA 

WASHAKIE 

WESTON 


N/A 


N/A 


216 

233 

129 

154 

129 

154 

129 

154 

216 

233 

216 

233 

215 

233 

129 

154 

216 

233 

129 

154 

129 

154 

129 

154 

129 

154 

129 

154 

129 

154 

129 

154 

:  '6 

233 

129 

154 

216 

233 

129 

154 

129 

154 

129 

154 

129 

154 

9 

a. 


X 


< 

c 
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Federal  Register  /  Vol.  52.  No.  167  /  Friday.  August  28. 1987  /  Notices 


COMMISSION  OF  EDUCATION  OF  THE 
DEAF 

Educational  Programs  for  the  Deaf; 
Draft  Recommendations 

agency:  Commission  on  Education  of 

the  Deaf. 

ACTION:  Notice  of  draft 
recommendations. 

SUMMARY:  The  U.S.  Commission  on 
Education  of  the  Deaf  solicits  written 
comments  on  its  first  set  of  draft 
recommendations  to  Congress  and  the 
President.  This  first  set  of  draft 
recommendations  addresses  the  topics 
of  "appropriate  education"  under  the 
Education  of  the  Handicapped  Act. 
parents,  right  to  be  informed  about 
educational  options,  early  identification 
of  hearing  impairment  in  infants  and 
young  children.  Regional  Postsecondary 
Education  Programs  for  the  Deaf, 
student  admission  policies  at  Gallaudet 
University  and  the  National  Technical 
Institute  for  the  Deaf,  federally  funded 
research  activities,  and  television 
captioning  services. 

DATE:  To  be  accepted  for  consideration, 
written  comments  should  be  received  on 
or  before  October  15, 1987. 

ADDRESS:  Written  comments  should  be 
sent  to  the  Commission  on  Education  of 
the  Deaf,  GSA  Regional  Office  Building, 
Room  6646,  7th  and  D  Streets,  SVV.. 
Washington,  DC  20407.  For  further 
information,  contact  Pat  Johanson,  Staff 
Director  or  Robert  J.  Mather,  Staff 
Counsel,  (202)  453-4353  (TDD)  or  (202) 
45,3-46S4  (Voice).  These  are  not  toll  free 
numbers. 

SUPPLEMENTARY  INFORMATION:  We.  the 

Commission  on  Education  of  the  Deaf 
(Commission],  solicit  written  comments 
on  the  first  of  two  sets  of  draft 
recommendations.  It  should  be 
emphasized  that  these  are 
recommendations,  not  proposed 
regulations.  The  Commission  is  not 
engaged  in  rule-making.  The  second  set 
of  draft  recommendations  is  scheduled 
for  publication  in  October  and  will 
include  recommendations  on  other  areas 
of  interest  such  as  the  Model  Secondary 
School  for  the  Deaf  and  the  Kendall 
Demonstration  Elementary  School, 
educational  interpreting,  teacher 
training,  programs  for  low-achieving 
persons,  captioned  films,  and 
technological  advances  in  education. 
We  will  solicit  public  comments  on 
those  draft  recommendations  as  well. 
Established  by  the  Education  of  the 
Deaf  Act  of  1986, '  the  Commission  is 


'  Pub  L  99-371.  100  Stal.  781.  786-789  (20  U.S.C. 
4U1-1344). 


directed  to  study  infant,  early  childhood, 
elementary,  secondary,  postsecondary, 
adult,  and  continuing  education 
programs  for  persons  who  are  deaf.  It 
must  also  study  federally  assisted 
programs  relating  to  instructional  media 
and  captioning  services.  It  must  submit 
to  Congress  and  to  the  President,  not 
later  than  February  4, 1988,  a  final  report 
of  its  study  together  with 
recommendations,  including  specific 
proposals  for  legislation,  as  the 
Commission  deems  advisable. 

To  receive  input  on  the  status  of 
educational  programs  from  the  public  to 
the  fullest  extent  possible,  we  held  five 
public  meetings  in  geographically 
diverse  locations  (Washington  D.C.; 
Clarkston,  Georgia;  Minneapolis, 
Minnesota;  Seattle.  Washington;  and 
Santa  Fe,  New  Mexico).  We  also 
published  a  list  of  questions  to  which  we 
solicited  written  responses  and 
recommendations.  See  Notice  of  Inquiry, 
52  FR  10722  (April  2, 1987).  Over  4.000 
responses  were  received  from  over  450 
organizations,  parents,  educators, 
specialists,  consumers,  and  other 
interested  individuals  who  participated 
in  the  public  meetings  or  responded  to 
the  Notice.  Among  participating 
organizations  were  the  American 
Society  for  Deaf  Children,  Conference  of 
Educational  Administrators  Serving  the 
Deaf.  National  Association  of  the  Deaf, 
Alexander  Graham  Bell  Association  for 
the  Deaf,  Council  of  State 
Administrators  of  Vocational 
Rehabilitation,  Council  on  Exceptional 
Children,  National  Cued  Speech 
Association,  Listen  Inc.,  Gallaudet 
University,  National  Technical  Institute 
for  the  Deaf,  National  Captioning 
Institute,  and  other  institutions.  We 
considered  all  the  responses  and 
testimonies  in  preparing  the  draft 
recommendations. 

A  major  theme  shaping  many  of  the 
draft  recommendations  is  that  of 
improving  quality  and  reducing  costs 
through  competition.  We  have 
incorporated  the  idea  of  competition 
into  the  recommendations  for  the 
regional  postsecondary  programs,  for 
federally  funded  research  activities,  and 
for  captioned  television  services.  We 
believe  that  the  quality  of  the  regional 
programs,  research  activities,  and 
captioning  services  would  improve 
through  the  initiation,  continuation,  or 
expansion  of  competition. 

We  request  all  interested  persons  and 
organizations  to  submit  written 
comments  on  the  draft 
recommendations  listed  below. 
Counterproposals  are  welcome. 
Comments  and  counterproposals  must 
be  received  in  the  Commission  office  by 
October  15. 1987. 


I.  Part  B  of  the  Education  of  the 
Handicapped  Act  (Act) 

A.  Appropriate  Education  and  "Least 
Restrictive  Environment  (LRE)" 

Discussion:  Determining  what 
comprises  an  appropriate  education  for 
a  child  who  is  deaf  is  one  issue  on 
which  we  received  a  substantially  large 
number  of  responses.  We  have  heard 
from  numerous  parents  and  educators 
that  the  unique  needs  of  the  individual 
child  who  is  deaf  have  often  been 
overlooked,  that  placement  decisions 
are  sometimes  made  without  careful 
consideration  of  individual  needs,  and 
that  the  Act  has  been  misinterpreted  by 
placing  emphasis  on  the  "least 
restrictive  environment"  concept. 
Although  they  acknowledge  that  the 
intent  of  the  Act  has  been  to  ensure  an 
appropriate  education,  the  emphasis  on 
LRE  has  been  more  damaging  than 
beneficial  to  many  children  who  are 
deaf. 

Certain  things  related  to  the  concepts 
of  appropriate  education  and  LRE  under 
the  Act  need  to  be  clarified.  One  of  its 
purposes  is  to  assure  that  each 
handicapped  child  be  provided  with  "a 
free  appropriate  public  education" 
which  emphasizes  special  education  and 
related  services  designed  to  meet  his/ 
her  unique  needs.*  The  education  must 
be  tailored  to  the  needs  of  each 
handicapped  child  by  means  of  an 
individualized  education  program  (lEP).^ 

The  Act's  "least  restrictive 
environment"  provision  mandates  that 
in  order  to  be  eligible  for  funds,  states 
establish  procedures  to  ensure  that,  to 
the  maximum  extent  appropriate, 
handicapped  children  are  educated  with 
nonhandicapped  children,  and  that 
special  classes,  separate  schools,  or 
other  removal  of  handicapped  children 
from  the  regular  educational 
environment  occur  only  when  the  nature 
or  severity  of  the  handicap  is  such  that 
education  in  regular  classes  with  the  use 
of  supplementary  aids  and  services 
cannot  be  achieved  satisfactorily.''  This 
provision  "indicates  a  very  strong 
congressional  preference"  for  educating 
handicapped  children  in  the  regular 
classroom.  See  Rockner  v.  Walter,  700 
F.2d  1058.  1063  (6th  Cir).  cert,  denied, 
464  U.S.  864  (1983).  Despite  this 
preference,  the  Supreme  Court  in 
Hendrick  Hudson  Dist.  Educ.  v,  Rowley 
stated  that  Congress  recognized  that 
regular  classrooms  were  not  suitable 
settings  for  the  education  of  many 
handicapped  children.'  In  fact,  the  Act 


2  20  U.S.C.  1400(c). 

'See  id.  at  §1401(18). 

*  Id.  at  §  1412(5). 

»  458  U.S.  176. 181  n.  4  (1982). 
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specifically  authorizes  funding  for 
special  education  in  a  classroom, 
hospital,  institutional  setting,  or  at  the 
child's  home.^  Although  LRE  creates  a 
strong  preference  in  favor  of  regwief 
school  placement,  it  remains  secondary 
to  the  Act's  primary  provision  of  an 
appropriate  education  for  each 
handicapped  child. 

Some  respondents  expressed  concern 
that  emphasis  on  LRE  engenders  an 
approach  which  indiscriminately  lumps 
the  needs  of  persons  with  impaired 
hearing  together  with  those  of  all  other 
handicapped  persons  when  determining 
placement  goals.  They  recommended 
that  we  define  and  emphasize  the 
unique  ramifications  of  deafness  which 
make  the  appropriate  education  for  a 
deaf  child  different  from  that  of  any 
other  child.  Unlike  most  other 
disabilities,  the  major  barriers 
associated  with  deafness  relate  to 
communication  and  language.  The 
extensive  educational  needs  created  by 
the  language  barrier  inherent  in 
deafness  require  that  the  child  be 
provided  with  an  appropriate 
opportunity  for  language  acquisition  and 
healthy  social  and  emotional 
development.  Based  on  the  numerous 
responses  and  statements,  we  find  a 
compelling  need  for  minimum 
requirements  to  ensure  that  an 
educational  program  meets  the  unique 
needs  of  a  child  who  is  deaf. 

Draft  Recommendation  1:  Federal 
policy  should  require  that  determination 
of  an  "appropriate"  special  educational 
program  for  a  child  who  is  deaf  take  into 
consideration  the  following  factors: 

(a)  Severity  of  hearing  loss. 

(b)  Academic  level. 

(c)  Communicative  needs. 

(d)  Social  needs. 

(e)  Emotional  needs. 

(f)  Linguistic  needs. 

■This  list  should  not  be  considered  an 
exhaustive  summary  of  all  relevant 
factors  which  warrant  examination: 
neither  does  the  order  in  which  these 
factors  are  listed  reflect  the  relative 
importance  of  each  component.  These 
factors,  among  others,  should  be 
considered  relative  to  the  child.  We 
solicit  comments  on  the  draft 
recommendation  and  ask  if  other  factors 
should  be  added  to  the  list. 

B.  Parents '  Right  To  Be  Informed 

Dif.cussion:  We  received  a  number  of 
responses  and  statements  relating  to  the 
rights  of  parents  under  the  Act  m 
developing  an  lEP.  The  lEP  is  the 
mechanism  whereby  an  educational  and 
special  services  program  is  developed 
and  implemented  to  meet  the  needs  of  a 


child.  The  contents  of  the  lEP  must  be 
detailed  and  specific,  including  a 
statement  of  the  degree  to  which  the 
child  will  be  able  to  participate  in  a 
regular  educational  program 

A  number  of  parents  expressed 
frustration  that  they  were  not  informed 
on  a  periodic  basis  by  school  personnel 
about  all  educational  options  available 
to  their  children  in  the  continuum  of 
alternative  placements.  In  a  policy  letter 
on  a  similar  issue,  the  Department  of 
Education's  Office  of  Special  Education 
Programs  (OSEP)  stated  that  during  an 
lEP  meeting,  school  personnel  are  not 
required  to  do  so.  OSEP  explained  that 
when  the  child  is  initially  referred,  the 
school  district  must  provide  written 
notice  to  the  parents  regarding  the 
continuum  of  alternative  placements. 
ranging  from  placement  in  the  regular 
classroom  with  supplementar\'  aids  to 
placement  in  an  institution.  Since  the 
parents  should  have  already  been 
informed,  as  OSEP  stated,  it  would  not 
be  necessary  for  school  personnel  to 
initiate  discussion  about  alternative 
placements  during  an  lEP  meeting.  In 
this  letter,  OSEP  stated  that  during  the 
meeting  the  school  district  was  not 
required  to  initiate  discussion  about 
residential  placement  if  appropriate 
education  would  be  provided  in  the 
regular  educational  setting.'' 

Although  parents  would  ha\-e  been 
initially  informed  about  the  placement 
options,  we  find  it  necessary  for  the 
school  personnel  to  again  inform 
parents,  during  each  lEP  meeting,  about 
the  availability  of  alternative 
placements  for  their  child.  We  recognize 
that  school  personnel  must  legally 
specify  the  placement  which  provides 
maximum,  appropriate  education  with 
nonhandicapped  children:  however,  we 
wish  to  ensure  that  parents  remain 
aware  of  other  options  within  the 
continuum  of  alternative  placements 
and  that  they  understand  how 
consideration  of  the  individual  needs  of 
the  child  resulted  in  the  particular 
placement  decision.  We  emphasize  that 
the  following  draft  recommendation 
would  apply  to  personnel  in  all  school 
settings,  mcluding  those  in  residential 
schools. 

Draft  Recommendation  2:  Federal 
policy  should  be  established  to  require 
that  school  personnel  inform  parents  of 
all  options  in  the  continuum  of 
alternative  placements  during  each  lEP 
meeting. 

II.  Early  Identification  of  Hearing 
Impairment  in  Infants  and  Toddlers 

Discussion:  Early  detection  of  hearing 
impairment  in  affected  infants  is 


•20U.S.C.  at  i  :401(16). 


'1986  EHLR  211  ;383-4 


important  for  medical  treatment  and 
subsequent  educational  intervention  to 
assure  development  of  communication 
skills.  Despite  sophisticated  medical  and 
audiological  diagnostic  techniques,  a 
significant  number  of  children  with 
hearing  impairments  go  undiagnosed 
and  untreated  for  as  long  as  three  to  six 
years.  Although  part  H  of  the  1986 
Amendments  to  the  Education  of  the 
Handicapped  Act  authorizes  federal 
financial  assistance  for  states  to  develop 
and  to  implement  a  statewide  system 
providing  appropriate  early  intervention 
services  to  all  handicapped  toddlers  and 
their  families,  and  although  a  number  of 
states  have  implemented  various 
procedures  for  identifying  children  with 
heanng  losses,  no  federal  standards  for 
identification  procedures  have  been 
established. 

Data  were  provided  which  suggested 
that  the  widespread  use  of  a 
questionnaire  examining  the  newborn's 
family  history,  the  pregnancy 
or  delivery,  and  the  medical  status  of 
the  newborn  itself  would  increase  the 
likelihood  of  identifying  infants  likely  to 
be  at  risk  for  hearing  loss.  Subsequent 
follow-up  assessment  could  then  be 
conducted  on  these  children  to  increase 
the  likelihood  of  identifying  adventitious 
or  progressive  hearing  loss.  In  addition. 
respondents  advocated  strong  public 
relations  campaigns  to  medical 
professionals  and  the  implementation  of 
public  awareness  programs. 

Draft  Recommendation  3:  Federal 
policy  should  mandate  that  states 
establish  guidelines  to  implement 
improved  screening  procedures  for  each 
live  birth  using  a  high-risk  registry  and 
subsequent  screening  procedures  for 
infants  and  young  children  considered 
to  be  at  risk. 

In  addition  to  this  recommendation, 
we  advocate  supplementary  initiatives 
designed  to  disseminate  information 
about  hearing  impairment  recognition  to 
health  professionals,  obstetricians, 
pediatricians,  and  family  practitioners. 
Public  awareness  programs  should  also 
be  implemented  to  advise  educators  and 
other  professionals  who  have  contact 
with  young  children  about  the  signs  and 
impact  of  hearing  loss.  One  initiative 
discussed  was  the  inclusion  of  a 
reminder  about  hearing  loss  in 
conjunction  with  the  closed-caption 
television  program  logo.  We  request 
public  input  on  how  the  federal 
government  can  promote  greater 
awareness  of  hearing  impairment  among 
health  professionals,  educators,  and  the 
general  public. 
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III,  Regional  Postsecondary  Education 
Programs  (RPEPDs) 

A.  Strengthening  and  Expanding  the 
Number  of  RPEPDs. 

Discussion:  The  RPEPDs  are  currently 
located  at  California  State  University  at 
.Nnrthridge.  Seattle  Central  Community 
College.  St.  Paul  Technical  Vocational 
Institute,  and  the  University  of 
Tf-nnessee  Consortiurn.  Federal  funding 
f(3r  these  programs  comes  in  three-year 
competitive  grants,  with  the  amount  of 
funding  fluctuating  from  year  to  year, 
and  from  grant  to  grant. 

M.iny  comments  pointed  out  that 
students  in  certain  parts  of  the  country 
do  not  have  the  same  educational 
options  as  do  students  in  other  parts  of 
the  country  For  example,  a  student 
living  in  Vermont  who  wishes  to  obtain 
vocational  training  may  have  to  attend 
the  St.  Paul  Technical  Vocational 
Institute,  some  2.000  miles  away. 
Similarly,  if  a  student  from  Iowa  wants 
to  attend  a  four-year  baccalaureate 
program,  that  student  may  have  to  travel 
l..iUO  miles  to  attend  California  State 
University  at  Northridge.  To  alleviate 
this  situation,  we  are  recommending  that 
additional  funding  go  to  each  RPEPU  to 
enter  into  agreements  with  other 
universities  and  community  colleges  to 
provide  a  full  range  of  educational 
choices  within  each  region  of  the 
country.  In  other  words,  each  RPEPD 
would  provide  a  continuum  of  programs, 
fr(jm  vocatitmal  training  to 
b.iccalaureate  degrees,  in  cooperation 
with  established  university  and 
community  college  programs.  We  wish 
to  emphasize  that  this  recommendation 
does  not  absolve  any  university  or 
college  of  the  responsibility  to  provide 
support  services  to  any  deaf  student,  as 
required  by  section  5(>1  of  the 
Rehabilitation  Act.  nor  does  it  diminish 
in  any  way  the  vital  roles  of  Gallaudet 
I'niversity  and  the  National  Technical 
Institute  for  the  Deaf. 

Draft  Rt'iiwmh'ndution  4: 

(a)  Each  RPEPD  should  be 
strengthened  to  provide  a  broader  range 
of  educational  options,  including 
vocational  and  technical  training,  two 
year  junior  college  and  baccalaureate 
programs.  .Additional  funding  should  be 
allocated. 

(b)  The  number  of  RPEPDs  should  be 
increased  to  five.  The  additional 
program  should  be  established  in  the 
southwest  region  of  the  United  States  to 
pnn  kit!  greater  geographical  coverage  of 
the  nation. 

(c)  Selection  criteria  for  the  RPEPDs 
should  include: 

(1)  High  quality  programs. 

(2)  Adequate  support  services. 

(3)  Balanced  and  qualified  faculty. 


(4)  A  general  policy  to  ensure  greater 
accessibility  for  all  deaf  students 
attending  the  RPEPDs,  including  a 
waiver  of  increased  tuition  charge  for 
out-of-state  students. 

In  regard  to  the  last  criterion  (4),  we 
believe  that  a  student  should  be  able  to 
attend  a  federally-funded  regional 
program  without  incurring  a  financial 
penalty  because  the  student  may  not 
reside  in  the  state  where  the  regional 
program  is  located. 

We  have  not  made  any 
recommendations  with  respect  to  a 
specific  amount  of  funding  to  implement 
these  draft  recommendations,  but  they 
entail  additional  funding.  We  have 
recognized  that  funding  for  these 
RPEPDs  is  currently  rather  limited  (the 
appropriation  for  the  current  fiscal  year 
is  about  $2  million].  Only  about  two 
percent  of  federal  money  designated  for 
deaf  education  is  currently  allocated  to 
the  RPEPDs  with  the  rest  ($89  million) 
distributed  to  Gallaudet  University  and 
the  National  Technical  Institute  for  the 
Deaf. 

B.  Funding  Cycles  for  the  RPEPDs 

Discussion:  We  received  many 
comments  about  the  problems  inherent 
in  the  current  three-year  funding  cycle 
for  the  RPEPDs,  such  as  a  lack  of 
continuity,  little  opportunity  for  long- 
range  planning,  and  difficulty  in 
retaining  quality  staff.  We  noted  that 
these  comments  were  of  legitimate 
concern,  but  felt  that  it  was  best  to 
preserve  some  competition  in  the 
funding  cycle  so  that  an  ineffectual 
regional  program  would  not  be  funded 
indefinitely.  Therefore,  the  funding 
period  should  be  extended  to  five  years 
with  periodic  oversight  provided  by  a 
review  panel  of  professionals  in  the  field 
of  education  of  the  deaf. 

Draft  Recommendation  5:  A  five-year 
competitive  funding  cycle  should  be 
established  with  oversight  provided  by  a 
peer  review  committee  composed  of 
professionals  in  the  field  of  deaf 
education.  The  peer  review  process 
should  be  conducted  every  two-and-a- 
half  years. 

IV.  Admission  Policies  at  Gallaudet 
University  and  the  National  Technical 
Institute  for  the  Deaf 

At  the  time  of  passage  of  the 
Education  of  the  Deaf  Act  in  the  House 
of  Representatives,  Representative 
Jeffords,  one  of  the  co-sponsors  of  the 
bill,  requested  that  the  Commission 
study  and  make  a  recommendation  on 
admitting  hearing  students  to  Gallaudet 
University  as  well  as  foreign  students  to 
Gallaudet  and  the  National  Technical 
Institute  for  the  Deaf. 


A.  Admittance  of  Hearing  Students  to 
Gallaudet  University  Undergraduate 
Programs  and  Cost  Implications 

Discussion:  Gallaudet  has  admitted 
hearing  students  to  its  graduate 
programs  since  before  the  turn  of  the 
century.  More  recently,  it  has  admitted 
hearing  students  to  the  associate  degree 
program  in  interpreting.  Since  1985, 
Gallaudet  has  allowed  up  to  8  percent  of 
the  undergraduate  population  to  be 
hearing  students.  One  of  the  admission 
policies  require  hearing  applicants  to 
demonstrate  interest  in  a  deafness- 
related  career.  At  present,  there  are 
three  hearing  undergraduate  students, 
pursuing  baccalaureate  degrees,  who 
are  enrolled  as  part-time  students. 
Several  other  students  have  applied  for 
admission  for  the  fall  of  1987;  one  has 
been  accepted. 

After  careful  deliberation,  we  propose 
that  the  policy  of  admitting  hearing 
students  should  be  discontinued.  The 
basic  rationale  for  this  proposal  is  that 
deaf  persons,  whose  educational  needs 
are  not  being  met  and  whose 
opportunities  for  a  college  education  are 
limited,  should  be  given  priority  over 
hearing  persons.  Although  we 
considered  the  option  of  admitting 
hearing  students  who  were  willing  to 
pay  the  full  cost  of  the  program,  we 
acknowledged  that  this  option  was 
tantamount  to  saying  that  Gallaudet 
should  not  admit  hearing  students  since 
the  actual  cost  per  deaf  student  at 
Gallaudet  is  about  S25.0OO  per  year. 
However,  the  cost  of  educating  a 
hearing  student  can  only  be  estimated 
and  would  be  somewhat  lower  because 
the  student  might  not  require  special 
services. 

With  the  draft  recommendation,  we 
are  requesting  that  Congress  reaffirm 
Gallaudet  University  as  an  institution 
for  persons  who  are  deaf,  at  least  at  the 
undergraduate  level,  and  that  hearing 
persons  who  wish  to  make  careers  in 
deafness  attend  the  graduate  level 
programs  at  Gallaudet.  We  emphasize 
that  the  draft  recommendation  should 
not  adversely  affect  any  exchange  or 
consortium  programs  between  Gallaudet 
and  other  universities,  nor  should  it 
affect  the  interpreter  training  programs 
where  hearing  students  participate. 

We  should  note  that  we  did  not  have 
a  consensus  on  this  issue.  Two 
Commission  members  believe  that 
Gallaudet  should  be  permitted  to 
continue  to  admit  hearing  students  to  its 
undergraduate  programs. 

Draft  Recommendation  6:  Gallaudet 
University  should  not  accept  hearing 
students  to  its  baccalaureate  programs. 


UM  i 
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B.  Cost  Implications  of  Admit  ting 
Foreign  Students  to  Gallaudet  and  the 
National  Technical  Institute  for  the 
Deaf 

Discussion:  Gallaudet  University  is 
permitted  to  admit  foreign  students  and 
presently  has  about  200  foreign  students. 
Rather  than  imposmg  a  surcharge  which 
covers  the  actual  cost  (tuition  plus 
support  and  unigue  services)  of 
educating  non-taxpaying  foreign 
students.  Gallaudet  recently  reduced  its 
tuition  surcharge  for  international 
students  from  50  percent  to  20  percent, 
which  was  approximately  20  percent  of 
the  total  educational  cost  per  deaf 
student.  The  remaining  80  percent 
continues  to  be  subsidized  by  the 
Federal  Government.  NTID  has  thus  far 
not  been  allowed  to  admit  foreign 
students. 

Several  respondents  recommended 
that  the  cost  of  education  and  related 
services  for  foreign  students  attending 
Gallaudet  and  NTID  should  not  be 
subsidized  by  the  Federal  Government. 

Although  we  saw  some  value  in 
allowing  this  significant  subsidy  to 
foreign  students,  we  felt  that  the  need  to 
provide  additional  federal  funding  to 
other  areas  of  deaf  education 
outweighed  this  consideration. 
According  to  a  Department  of  Education 
estimate,  the  total  federal  subsidy  for 
approximately  200  foreign  students  at 
Gallaudet  in  fiscal  year  1985  amounted 
to  approximately  $3,800,000  or  nearly 
$19,000  per  student.  (This  figure  is  based 
on  the  additional  50%  surcharge.) 

A  second  concern  centered  around 
making  sure  that  qualified  deaf 
American  students  not  be  denied 
admittance  resulting  from  deaf  foreign 
student  admission.  We  would  expect 
that  both  institutions  would  establish 
guidelines  to  ensure  that  such  a 
situation  would  never  occur. 

Draft  Recommendation  7:  Gallaudet 
University's  policy  of  admitting  foreign 
students  should  be  continued.  The 
National  Technical  Institute  for  the  Deaf 
should  be  permitted  to  admit  foreign 
students.  However,  the  number  of 
foreign  students  should  be  limited  to 
10%  of  the  deaf  student  body.  Tuition 
should  be  increased  to  the  foreign 
students  to  cover  75%  of  the  average  per 
student  cost  at  these  institutions. 

VI.  The  Role  and  Impact  of  Research. 
Development,  Dissemination,  and 
Outreach  Activities  at  Gallaudet 
University  and  the  National  Technical 
Institute  for  the  Deaf. 

Discussion:  We  examined  several 
related  questions  concerning  the  role 
and  impact  of  research,  development, 
dissemination  and  outreach  activities 


conducted  by  Gallaudet  University  and 
the  National  Technical  Institute  for  the 
Deaf.  We  will  continue  to  investigate 
these  issues  at  the  next  full  Commission 
meeting  in  September  as  it  relates  to  the 
Kendall  Demonstration  Elementary 
School  and  the  Model  Secondary  School 
for  the  Deaf.  Additional 
recommendations  on  research  will  be 
drafted  during  that  meeting. 

We  wish  to  emphasize  that  we  have 
not  attempted  to  evaluate  the  quality  of 
research  at  Gallaudet  and  NTID; 
however,  we  have  considered  how 
research  and  development  priorities 
should  be  established,  whether  there 
has  been  adequate  oversight  to  ensure 
cost-effectiveness  and  quality,  and 
whether  research  and  development 
projects  should  be  funded  through 
Congressional  appropriations, 
competitive  grants,  or  both. 

A.  Funding  of  Research  Projects 

Discussion:  Gallaudet  and  NTID  are 
authorized  by  law  to  conduct  research. 
Gallaudet  receives  both  direct 
appropriation  from  Congress  and  federal 
grants,  while  NTID  receives  only  direct 
appropriation.  There  is  significant  value 
m  having  extensive  and  high  quality 
research  programs  at  Gallaudet  and 
NTID.  We  commend  the  valuable 
contribution  to  the  field  made  by  the 
Annual  Survey  of  Hearing  Impaired 
Children  and  Youth  and  we  expressed 
interest  in  exploring  ways  in  which  the 
Survey  might  provide  important  data 
about  specific  groups,  such  as  the  rural 
student  populace.  However,  we 
recognized  that  other  research  centers 
are  also  conducting  a  significant  amount 
of  research  on  deafness  and  deaf 
education.  These  centers  would  benefit 
from  increased  opportunities  to  compete 
for  larger  amounts  of  funding.  Similarly, 
requiring  Gallaudet  and  NTID  to 
participate  m  more  competition  for 
funding  could  be  expected  to  enhance 
the  quality  of  Gailaudefs  and  NTID's 
research  and  development  activities. 

Our  recommendations  are  intended  to 
encourage  competition,  innovation,  and 
diversity  in  research  on  deafness.  We 
certainly  do  not  recommend  any 
reduction  of  funding  for  deafness- 
related  research. 

Draft  Recommendation  8:  Only  a  base 
level  of  Congressionally  appropriated 
line-item  funding  should  continue  to  be 
allocated  to  Gallaudet  and  NTID  for 
research,  development,  and  evaluation 
projects.  Specifically,  funding  should  be 
adequate  to  provide  a  robust  research 
agenda  which  would  include  the  Annual 
Survey  of  Hearing  Impaired  Children 
and  Youth  conducted  by  Gallaudet.  An 
overall  reduction  in  the  current  funding 
provided  to  these  two  institutions 


should  be  made  and  the  remaining 
monies  should  then  be  set  aside  and 
used  for  competitive  grants  for  deafness- 
related  research.  Any  research  center 
with  adequate  capacity  in  the  field, 
including  Gallaudet  and  NTID.  could 
compete  for  the  funds  on  a  multi-year 
basis. 

We  welcome  comments  on  how  to  set 
the  "base  level"  for  Gallaudet  and 
N^riD:  one-third,  one-half,  two-thirds,  or 
some  other  proportion  of  what  Congress 
now  appropriates  to  them  for  research. 
The  current  appropriation  is 
approximately  $3  million  annually. 

B.  Setting  Research  Priorities 

Discussion:  Information  received  by 
the  Commission  indicated  that 
Gallaudet  and,  to  a  lesser  extent.  NTID 
lack  an  oversight  procedure  for 
selecting,  conducting,  and  monitoring 
research  and  development  activities. 
Although  these  institutions  set  general 
research  priorities,  decisions  on 
research  projects  occur  within  the 
organizations  with  little  outside 
scrutiny.  Developing  a  research  plan  for 
comment  by  consumers  of  products  and 
by  experts  "in  the  field,  and  utilizing  a 
peer  review  system  to  aid  Gallaudet  and 
NTID  in  making  their  decisions,  could  be 
expected  to  result  in  research  that  is 
more  relevant  to  the  needs  of  the  field 
and  of  higher  quality. 

Although  we  were  asked  to  examine 
specific  research  priorities,  we  believe 
that  such  a  task  is  beyond  our  ability  to 
accomplish  with  the  time  and  resources 
available.  Therefore,  we  have 
concentrated  on  the  process  for  setting 
priorities  and  selecting  research 
agendas  which  should  have  long-term, 
positive  dividends.  A  wealth  of 
testimony  has  convinced  us.  however, 
that  the  acquisition  of  language  by 
children  who  are  deaf  should  be  one  of 
the  top  priorities  for  research. 

Draft  Recommendation  9:  Gallaudet 
University  and  NTID  should  develop 
concrete  research  plans  and  provide 
them  for  public  comment  by  consumers 
and  researchers.  The  projects  should 
then  be  selected  in  conjunction  with  a 
peer  review  process  involving 
(principally)  the  best  researchers  in  the 
field. 

Draft  Recommendation  10:  The  study 
of  language  acquisition  in  children  who 
are  deaf  should  be  a  primary 
consideration  when  setting  research 
priorities. 

C.  Dissemination  of  Products  and 
Outreach  Activities 

Discussion:  In  reviewing  information 
supplied  to  the  Commission,  it  was 
noted  that  some  of  the  products  and 
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outreach  activities  at  Gallaudet  tended 
to  be  promotional  in  nature  and  did  not 
supply  enough  explanation  about  the 
products  to  allow  educators  to  make 
informed  decisions  when  purchasing  the 
materials.  In  some  cases,  products  could 
not  be  previewed  before  they  were 
purchased.  In  addition,  educators 
expressed  the  need  for  materials  geared 
toward  low-achieving  students. 

Draft  Recommendation  11:  Products 
and  outreach  activities  from  Gallaudet 
should  be  clearly  customer  oriented. 

VII.  Captioned  Teievision 

A.  Closed  captioning  service 

Discussion:  1.  Brief  history.  In  the 
early  1970a  open-captioned  programs 
became  nationalty  available  when  the 
Caption  Center  at  television  station 
WGBH  in  Boston  started  to  provide  a 
few  open-captioncd  programs  to  local 
stations  affiliated  with  the  Public 
Broadcasting  Service  (PBS).  In  1981,  the 
National  Captioning  Institute  (NCI)  was 
established  with  pnvate  and  federal 
support  to  provide  the  captioning 
services  to  American  Broadcastmg 
Company  (ABC),  National  Broadcasting 
Company  (NBC),  and  the  PBS.  (At  the 
time,  the  Columbia  Broadcasting 
System,  Inc.  (CBS)  declined 
participation  and  then  agreed  in  1984  to 
provide  closed  captioned  programs 
using  line  21  along  with  its  teletext 
service.) 

Due  to  the  continued  cooperative 
efforts  among  NCI,  Congress,  the 
Department  of  Education,  the  private 
sector  and  many  others,  the  number  of 
hours  of  captioned  programming  per 
week  increased  from  only  five  hours  in 
1981  to  nearly  150  hours  today. 

2.  The  Federal  Communications 
Commission's  (FCC)  Efforts.  Since  1970, 
the  FCC  has  recognized  the  needs  of 
persona  with  impaired  hearing  for 
television,  and  has  continued  its  efforts 
to  encourage  licensees  to  naake 
television  accessible  to  them,  bi  1970, 
the  FCC  issued  a  public  notice  advising 
all  licensees  that  television's  capacity  to 
"to  alert,  assist  and  entertain  persons 
with  impaired  hearing"  should  be 
utilized  to  the  "fullest  extent."*  The  FCC 
explained  that  its  public  notice  was 
"advisory  in  nature,"  but  warned  that 
mandatory  requirements  may  be 
imposed  if  voiuntar,;  efforts  are  not 
satisfactory."  Six  years  later,  the  FCC 
issued  a  regulation  requiring  that  all 
emergency  announcements  be  broadcast 
visually. '0  In  1976,  the  FCC  reserved 


'  :&  F  C.C.  2d  917  (19?01. 

*  U.  at  »1»-19. 

' "  ftl  F.CX.  U  W  U87ft).  reconsid^  62  VjCC  2d 

565(1977). 


line  21  of  the  television  broadcast  signal 
for  transmitting  "closed"  captions,  but 
did  not  impose  mandatory  requirements 
due  to  technological  and  economic 
factors."  Since  that  tune,  the  FCC  has 
continued  to  rely  on  voluntary 
initiatives  rather  than  mandatory 
requirements  to  make  television 
accessible  to  persons  with  impaired 
hearing. '2  In  short,  except  with  respect 
to  emergency  announcements,  the  FCC 
has  not  imposed  any  minimum 
requirements  upon  licensees  to  make 
their  programming  close  captioned. 

3.  Ongoing  federal  funds  for  captioned 
services.  The  Department  of  Education 
has  provided  funds  for  the  captioning  of 
news,  public  affairs,  and  some  prime 
time  commercial  network  movies  and 
television  series.  The  commercial 
networks  themselves  pay  for  the 
captioning  of  some  of  their  prime  time 
programs  as  do  various  program 
producers,  advertisers,  foundations  and 
viewers  who  contribute  to  NCI's  Caption 
Club,  ABC  is  the  leading  funder.  The 
Corporation  for  Public  Broadcasting  and 
the  pubhc  TV  stations  jointly  share  the 
cost  of  captioning  numerous  broadcast 
pubhc  TV  programs.  In  the  pay  cable  TV 
area.  Showtime.  Home  Box  Office  and 
the  Disney  Channel  cover  part  of  the 
cost  of  captioning  their  programs.  Many 
of  the  home  video  distributors,  (e.^.. 
CBS/Fox  and  RCA  Columbia)  have  their 
major  movie  releases  captioned  by  NCI. 

Federal  funding  provides  about  40%  of 
the  support  for  closed-captioned 
television.  The  networks  provide 
another  30%r  and  corporate  advertisers, 
foundations,  and  contributions  account 
for  the  remaining  30%.  For  this  fiscal 
year,  the  Department  of  Education 
provided  to  NCI  funds  of  $5  million  with 
$1  miUion  earmarked  specifically  for 
children's  programs. 

4.  Issues.  With  respect  to  captioned 
services,  we  find  two  major  issues  of 
concern:  first,  the  cost  of  captioned 
services;  and  second,  adverse  effects  of 
federal  subsidies  for  captioned  services 
upon  providers  who  do  not  receive 
them. 

The  efforts  on  the  part  of  the  Federal 
Government  including  the  Department 
of  Education,  commercial  and  public 
broadcasters,  as  well  as  NCI  and  others, 
deserve  commendation  for  the  increase 
in  the  number  of  hours  of  captioned 
programs. 

One  consumer,  however,  expressed 
dissatisfaction  that  the  cost  of 
captioning  service  has  been  picked  up 
on  an  ad  hoc,  rather  than  a  systematic 
basis: 


' '  63  F.C.C.  2d  378  tl876). 
'2  46  FR  6085111981). 


Simply  stated,  there  is  no  mechanism  today 
that  has  an  iron-clad  guarantee  ttiaf  the  deaf 
person  can  access  TV,  because  the  costs  are 
garnered  through  a  process  of  both 
negotiation  and  charitable  pursuits  Every 
year,  the  networks  review  their  budgets  and 
determine  the  allocation  of  their  share  of 
captioning  (the  formula  varies  among  the 
three  maior  networks:  ABC.  CBS  and  NBC). 
The  Public  Broadcasting  Service  also  makes 
an  annual  determination.  The  U.S. 
government's  allocation  is  determined 
through  annual  budget  reviews  in  Congress, 
in  addition,  the  maior  captioning  service 
providers,  the  National  Captioning  Institute 
and  the  Caption  Center  has  to  approach,  from 
time  to  time,  the  advertisers,  the  business 
community,  the  TV  producers  and  in  certain 
cases,  the  deaf  community  to  "plead"  for 
support  in  order  to  foot  the  bill  to  caption 
programs.  In  this  case,  the  deaf  person  is 
again  treated  on  an  inequitable  basis  when 
compared  to  his  heanng  neighbor  who  does 
not  have  to  plead  for  support  from  the 
networks,  the  U.S.  Congress,  the  advertisers 
and  all  those  parties  identified  above  to 
allow  him  to  have  sound  on  his  TV.  Why 
should  the  deaf  people  of  America  be  subject 
to  the  whims  and  wherefores  of  the  various 
resources  that  he  has  very  little  control  of, 
while  his  heannji;  neighbor  do«9  not  need  to 
be  subjected  to  these. 

We  propose  that  certain  broadcasters 
should  assume  responsibility  for  making 
their  programming  closed  captioned 
without  relying  on  federal  subsidies.  It 
should  be  noted  that  with  improved 
technology,  the  cost  of  captioning  can  be 
reduced  from  the  current  rate  of  $2,500 
per  hour  of  programming  to  $1,000  or 
even  less.  While  we  recognize  the 
continuing  need  for  federal  subsidies  for 
captioned  services,  we  bdieve  that 
these  subsidies  would  be  better  invested 
if  they  were  used  to  assist  broadcasters, 
especially  those  with  low  budgets,  to 
develop  technically  and  financially 
feasible  means  of  captioning  their 
programs. 

We  are,  however,  concerned  that 
current  priorities  in  and  uses  of  federal 
funds  should  not  be  changed,  especially 
in  the  absence  of  a  duty  by  the  FCC 
imposed  upon  broadcasters  to  maintain 
or  increase  current  number  of  hours  of 
their  captioned  programs. 

Unless  the  FCC  defines  duties  of 
broadcasters  to  make  their  programming 
captioned,  we  consider  a  legislative 
recommendation  to  require  the  FCC  to 
do  so.  In  the  rulemaking  process  to 
implement  the  TV  captioned 
programming  requirement,  the  FCC 
would  consider  the  costs  and  benefits  to 
all  television  viewers,  including  persons 
with  and  without  impaired  hearing.  It  is 
our  intent  that  the  implementing 
regulation  should  be  developed  so  as  to 
encourage  the  use  of  current  available 
captioned  technology  without 
discouraging  or  impairing  the 
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development  of  new  or  improved 
technology.  We  are  also  considering  that 
Congress  require  that  broadcasting  of 
government  proceedings,  including 
House  and  Senate  floor  activity,  be 
captioned. 

Draft  Recommendation  12:  Congress 
should  enact  legislation  to  mandate  the 
Federal  Communications  Commission  to 
issue  regulations  as  it  deems  necessary 
to  require  that  broadcasting  licensees 
caption  their  programming. 

Draft  Recommendation  13:  Congress 
should  require  that  broadcasting  of 
government  proceedings,  including 
House  and  Senate  floor  activity,  be 
captioned. 

The  number  of  closed  captioning 
vendors  seems  to  be  increasing.  Prices 
among  captioning  vendors  vanes  from 
Sl.050  to  S2,500  per  hour.  One  closed- 
captioning  company  complained  that  the 
present  federal  process  discourages 
competition  among  the  vendors.  It  stated 
that  with  federal  subsidies,  corporate 
contributions,  and  other  donations,  one 
vendor  has  been  able  to  reduce  its 
charges  to  producers.  The  process 
places  the  other  vendors  at  a 
disadvantage  despite  the  fact  that  their 
fees  may  be  less  than  the  federally 
subsidized  vendor's. 

To  ensure  fair  and  equal  competition 
among  the  closed  captionin,g  companies, 
we  propose  that  the  Department  of 
Education  review  and  revise  its  funding 
mechanism. 

Draft  Recommendation  14:  The 
Department  of  Education  should  revise 
its  funding  mechanism  in  the  area  of 
closed  captioning  to  ensure  fair  and 
equal  competition  among  closed 
captioning  companies  without 
jeopardizing  quality,  captioning 
services. 

B.  Decoders 

Discussion:  In  order  to  make  captions 
visible  on  a  television  set.  one  has  to 
purchase  a  separate  decoder. 
(Telecaption  II)  costing  about  S200  (or 
Sl60  with  federal  subsidy),  or  use  an 
earlier-generation  decoder. 

In  1980,  Sears  Roebuck  and  Company 
contracted  with  the  federal  government 
to  manufacture  and  sell  the  Sears  TV 
with  a  built-in  decoder  and  an  external 
decoder  (TeleCaption  I).  The 
Telecaption  I  units  were  sold  at  S260.00. 
It  was  projected  that  at  least  100.000 
decoders  would  be  sold  each  year  to 
television  viewers. 

Unfortunately,  for  a  variety  of 
reasons,  decoder  sales  did  not  come 
close  to  projections.  One  of  the  reasons 
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was  that  when  the  decoders  first  came 
out,  only  10-14  hours  of  closed 
captioned  programs  were  available  per 
week,  and  people  were  hesitant  to 
purchase  a  unit  at  a  high  cost  of  $260.00. 
Then  NCI  developed  a  more  modem  unit 
(TeleCaption  II)  without  outside  funding 
assistance,  but  obtained  a  federal 
subsidy  for  the  unit  such  that  it  retailed 
for  less  than  $200.00,  and,  in  some 
instances,  for  as  low  as  $160.00.  After 
the  introduction  of  TeleCaption  II,  the 
national  audience  for  the  closed 
captioned  service  increased  to  at  least 
500.000  people  in  approximately  140.000 
homes. 

Currently,  the  Department  of 
Education  has  made  available  $1,500,000 
for  decoder  subsidies  ($30  per  unit  for 
50.000  units).  Congress  has  appropriated 
$500,000  for  development  of  a  lower 
priced  decoder  (the  third-generation 
decoder).  Since  Sears  stopped 
manufacturing  televisions  with  a  built-in 
decoder  in  the  early  1980s,  virtually  no 
TV  manufacturer  has  offered  a 
captioning  decoder  as  a  standard 
feature  on  any  model. 

According  to  NCI.  the  future  of  the 
closed  captioned  television  service  is 
"inextricably  tied  to  the  number  of 
households  who  access  it,"  and  in  order 
to  eliminate  the  need  for  ongoing  federal 
funds  and  to  make  the  captioned  service 
economically  viable  and  self-sustaining, 
the  service  must  reach  into  at  least 
500.000  homes  and  ideally  1.000,000 
homes  by  1990. 

Several  organizations  and  consumers 
stated  that  one  of  the  impediments  to 
the  goal  of  viable  and  self-sustaining 
captioned  service  is  the  additional  cost 
of  purchasing  an  external  decoding 
adaptor  to  use  with  the  television  set. 
Even  with  a  federal  subsidy,  the  unit 
cost  of  today's  decoders  remain 
expensive  to  a  large  number  of  persons, 
especially  low-income  individuals  and 
families.  One  national  organization, 
along  with  other  respondents,  pushed 
for  a  recommendation  to  require  that 
decoder  chips  be  placed  into  new 
television  sets  as  standard  equipment. 
They  explained  that  adding  a  built-in 
decoder  to  a  television  would  add  a 
minimal  cost  due  to  large  scale 
distribution  to  expanded  markets.  At  the 
same  time,  this  action  would  benefit 
millions  of  viewers  including  those  with 
English  as  a  second  language. 

We  find  that  to  reduce  the  long-term 
need  for  federal  subsidies  for  decoder 
development  and  manufacture,  as  well 
as  to  increase  the  number  of  households 


with  decoders.  TV  manufacturers  should 
be  required  to  incorporate  a  decoder 
chip  into  new  television  sets  as  standard 
equipment.  In  doing  so.  we  are 
considering  a  legislative 
recommendation  to  amend  the 
Communications  Act  to  require  the  FCC 
to  establish  and  implement  the 
requirement  of  accessibility  of  new  TV 
sets  marketed  in  the  United  States.  Also 
we  view  current  federal  subsidies  for 
the  design,  development,  and 
manufacturing  of  new  lower  cost 
decoders  as  a  delay  in  achieving  these 
goals.  Thus,  we  consider  that  these 
funds  may  be  better  invested  by 
distributing  current  decoders  to  persons 
with  impaired  hearing  at  no  cost. 

Draft  Recommendation  15:  Congress 
should  enact  legislation  to  require  the 
F'ederal  Communications  Commission  to 
issue  rules  as  it  deems  necessary  to 
make  most  new  television  sets  capable 
of  decoding  closed  captions. 

Draft  Recommendation  16:  Until  such 
television  sets  become  widely  available, 
federal  funds  for  decoder  development 
and  manufacturing  should  be  made 
available  to  provide  free  decoders  to 
persons  who  are  deaf. 

C.  Research  on  the  Effects  of  Captioning 

Discussion:  We  discussed  the 
extensive  and  diverse  impact  closed 
captioning  would  have  in  the  United 
States,  not  only  for  persons  with 
impaired  hearing,  but  also  for  elderly 
people  and  for  persons  who  are  learning 
English  as  their  second  language. 

We  find  a  critical  need  for  additional 
research  in  the  areas  of  TV  captioning 
as  it  relates  to  speech  recognition  and 
illiteracy  among  persons  who  are  deaf. 

Draft  Recommendation  17:  Federal 
funds  should  be  provided  for  research 
on  speech  recognition  and  captioning  for 
use  in  educational  settings. 

Draft  Recommendation  18:  Federal 
funds  should  be  provided  for  research 
on  the  impact  of  captioning  on  illiteracy 
among  persons  who  are  deaf. 

Records  of  the  comments  received 
will  be  available  for  public  inspection  at 
the  office  of  the  Commission  on 
Education  of  the  Deaf.  GSA  Regional 
Office  Building.  Room  6646.  7th  and  D 
Streets.  SW..  Washington,  D.C. 
Frank  G.  Bowe. 

Chairperson,  Commission  on  Education  of  the 
Deaf 

August  24, 1987. 
[FR  Doc.  87-19731  Filed  8-27-67:  8:45  amj 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

36  CFR  Part  79 

Curatlon  of  Federally-Owned  and 
Administered  Archeological 
Collections 

agency:  National  Park  Service,  Interior. 
action:  Proposed  rule. 

summary:  The  National  Historic 
Preservation  Act  of  1966  (as  amended) 
and  the  Archaeological  Resources 
Protection  Act  of  1979  both  direct  the 
Secretary  of  the  Interior  to  issue 
regulations  for  the  curation  and 
exchange  of  prehistoric  and  historic 
archeological  collections  recovered 
under  certain  Federal  statutes.  This 
proposed  rule  establishes  standards  and 
guidelines  to  be  followed  by  Federal 
agencies  to  preserve  material  remains 
and  associated  records  recovered  in 
conjunction  with  Federal  projects  and 
programs.  This  action  should  ensure  that 
those  collections  are  deposited  in 
repositories  with  adequate  long-term 
curatorial  capabilities. 
DATES:  Comments  must  be  received  on 
or  before  October  27, 1987. 
ADDRESSES:  Comments  on  this  proposed 
rule  should  be  addressed  to  Dr.  Bennie 
C.  Keel,  Departmental  Consulting 
Archeologist,  National  Park  Service, 
Department  of  the  Interior,  P.O.  Box 
37127,  Washington,  DC  20013-7127,  or 
delivered  to  Room  4127C,  1100  L  Street, 
NW.,  Washington,  DC,  between  8:00 
a.m.  and  4;30  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michele  C.  Aubry,  Office  of  the 
Departmental  Consulting  Archeologist, 
National  Park  Service,  at  (202)  343-1879 
or  FTS  343-1879. 
SUPPtfMENTARY  INFORMATION: 

Background 

Authority.  This  proposed  rule  is  being 
issued  under  the  authority  of  section 
101(a)(7)(A)  of  the  National  Historic 
Reservation  Act  (16  U.S.C.  470  et  seq.) 
and  section  5  of  the  Archaeological 
Resources  Protection  Act  (16  U.S.C. 
470OO-//).  Both  statutes  direct  the 
Secretary  of  the  Department  of  the 
Interior  to  issue  regulations  ensuring 
that  significant  archeological  artifacts 
and  associated  records  recovered  und^r 
the  authorities  of  section  110  of  the 
National  Historic  Preservation  Act  (16 
U.S.C.  470  et  seq.).  the  Archeological 
and  Historic  Preservation  Act'  (16 


U.S.C.  469-469C),  the  Antiquities  Act  (16 
U.S.C.  431-433)  and  the  Archaeological 
Resources  Protection  Act  (16  U.S.C. 
470aa-ll]  are  deposited  in  an  institution 
with  adequate  long-term  curatorial 
capability.  They  also  direct  the 
Secretary  to  address  the  exchange  of 
collections  between  suitable 
universities,  museums  or  other  scientific 
or  educational  institutions,  and  to 
ensure  that  the  disposition  of  collections 
recovered  from  Indian  lands  are  subject 
to  the  consent  of  the  Indian  or  Indian 
tribe  that  owns  or  has  jurisdiction  over 
the  said  lands. 

Applicability.  Federal  agencies  are 
required  by  law  to  consider  the  effects 
of  their  projects  and  programs  on  the 
natural  and  cultural  environment. 
During  the  planning  phase  of  a  project, 
most  Federal  agencies  conduct  surveys 
of  project  lands  to  identify  and  evaluate 
significant  historic  and  archeological 
properties  that  may  be  impacted  by  the 
project.  After  these  impacts  have  been 
considered,  agencies  ordinarily  conduct 
some  sort  of  data  recovery  at  significant 
properties  that  cannot  be  avoided  by  the 
project. 

The  majority  of  federally  funded  or 
authorized  archeological  studies  are 
conducted  in  connection  with  a  Federal 
undertaking  on  public  (Federal)  lands. 
They  usually  are  conducted  either  by 
Federal  employees  or  by  non-Federal 
personnel  under  a  permit  or  contract 
with  the  agency.  The  material  remains 
and  associated  records  (referred  to 
herein  as  archeological  collections) 
generated  by  those  studies  generally 
belong  to  the  United  States  Government 
and  are  held  by  the  Federal  land 
managing  agency  that  has  jurisdiction 
over  the  said  lands.  This  proposed  rule 
establishes  standards  and  guidelines  to 
be  followed  by  Federal  agencies  to 
ensure  that  those  collections  are 
deposited  in  repositories  that  have  the 
capability  to  adequately  care  for  and 
maintain  the  collections. 

Other  federally  funded  or  authorized 
archeological  studies  are  conducted  in 
connection  with  a  Federal  undertaking 
on  Indian  lands.  State  or  local  lands,  or 
privately  owned  lands.  They  usually  are 
conducted  by  non-Federal  personnel 


'  The  Archeological  and  Historic  Preservation 
Act  |Pub.  L.  93-291,  May  24, 1974)  amended  the 
Reservoir  Salvage  Act  (Pub.  L.  86-523,  lune  27. 


1960).  It  was  further  amended  by  Pub.  L.  95-625 
(Nov.  10, 197B).  The  Archeological  and  Historic 
Preservation  Act  sometimes  is  referred  (o  as  the 
Archeological  Recovery  Act  or  the  Moss-Bennett 
Act.  Both  titles  are  merely  descriptive  names,  and 
ate  not  official  short  titles.  The  Archeological  and 
Historic  Preservation  Act  has  no  official  short  title. 
The  Archeological  and  Historic  Preservation  Act. 
rather  than  the  Reservoir  Salvage  Ac),  is  being  cited 
in  this  proposed  rule  because  its  amendments 
expanded  the  application  of  the  Reservoir  Salvage 
Act  beyond  Federal  reservoir  projects  to  include 
any  Federal  constniction  project  or  federally 
licensed  or  funded  activity  or  program. 


under  a  contract  with  the  agency.  The 
archeological  collections  generated  by 
those  studies  generally  belong  to  the 
individual  Indian  or  Indian  tribe,  State 
or  local  agency,  or  person  or  institution 
that  owns  or  has  jurisdiction  over  the 
said  lands. 

This  proposed  rule  does  not  apply  to 
those  collections  that  are  not  in  the 
possession  of  Federal  agencies. 
However,  the  rule  does  require  Federal 
agencies  to  retain  copies  of  records  that 
document  the  federally  funded  or 
authorized  survey,  testing  and  data 
recovery  activities.  This  rule  does  apply 
if  a  non-Federal  collection  is  donated  or 
transferred  to  a  Federal  agency  or  if  a 
non-Federal  collection  is  being  cared  for 
and  maintained  (administered)  by  a 
Federal  agency  on  behalf  of  the  non- 
Federal  owner. 

Prior  to  initiating  archeological 
studies  on  lands  other  than  Federal 
lands,  Federal  agencies  should  consult 
with  the  respective  landowner  regarding 
the  disposition  of  the  archeological 
collection.  If  the  landowner  is  unable  or 
unwilling  to  properly  care  for  the 
collection,  then  the  Federal  agency 
should  request  that  the  owner  donate  or 
otherwise  transfer  the  collection  to  a 
Federal,  State  or  local  Government 
agency,  or  a  museum  or  other 
educational  institution  or  organization 
for  preservation.  Title  to  donated 
materials  should  be  free  and  clear, 
without  restrictions  as  to  use  or  future 
disposition. 

An  owner  who  donates  artifacts  and 
other  materials  may  be  eligible  for  tax 
deductions  authorized  under  various 
Federal  and  State  laws  and  regulations. 
Donors  should  consult  with  a  tax 
attorney  and  the  Internal  Revenue 
Service  regarding  their  eligiblity  for  a 
charitable  donation.  An  owner  also  may 
enter  into  agreements  with  an  agency, 
museum  or  other  educational  institution 
or  organization  to  care  for  and  maintain 
the  collection  on  behalf  of  the  owner. 

Unless  otherwise  negotiated  with  non- 
Federal  owners,  archeological 
collections  recovered  from  non-Federal 
lands  generally  are  returned  to  the 
landowner  following  necessary 
analyses.  Since  there  may  not  be 
another  opportunity  for  scientists  to 
examine  the  collection,  the  Federal 
Agency  Official  should  ensure  that  the 
study,  analysis  and  report  are  completed 
satisfactorily  prior  to  relinquishing  the 
collection  to  the  owner.  The  Federal 
Agency  Official  also  should  ensure  that 
the  research  questions  addressed  in  the 
study  and  analysis  are  pertinent  to  the 
significance  of  the  archeological 
property. 
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Capability  requirements.  Section  79.5 
of  this  proposed  rule  sets  forth  what  the 
Department  of  the  Interior  beUeves 
should  be  the  minimum  capabiHty 
requirements  for  repositories  that  house 
and  maintain  archeological  collections 
that  are  owned  or  administered  by 
Federal  agencies. 

Most  Federal  agencies  that  conduct  or 
authorize  archeological  projects  already 
provide  for  some  sort  of  long-term  care 
and  maintenance  of  the  resulting 
collections.  The  majority  of  repositories 
used  are  Federal  and  State  facilities  and 
museums  and  departments  of 
anthropology  affiliated  with  State 
universities.  In  addition,  a  smaller 
number  of  privately-owned  and 
operated,  nonprofit  institutions  of  higher 
learning  and  museums  house  federally- 
owned  or  administered  collections. 
Many  of  those  repositories  have 
invested  considerable  time  and  money 
to  develop  facilities  and  formal  curation 
policies  and  operating  procedures  that 
enable  them  to  adequately  care  for  and 
maintain  archeological  collections.  Prior 
to  preparing  this  proposed  rule,  the 
Department  of  the  Interior  examined 
policy  and  procedural  documents  issued 
by  a  number  of  Federal.  State  and 
private  repositories. 

Although  some  repositories  already 
meet  the  minimum  capability 
requirements  set  forth  in  this  proposed 
rule,  many  do  not,  including  some 
Federal  repositories.  This  is  to  be 
expected  given  that,  until  now, 
repositories  have  had  to  rely  on  a 
variety  of  disparate  standards, 
guidelines  and  manuals  issued  by  a 
number  of  Federal  and  State  agencies 
and  private  institutions. 

Federal  agencies  should  not  expect 
those  repositories  that  do  not  meet  the 
minimum  capability  requirements  to  be 
able  to  correct  problems  overnight, 
especially  in  light  of  Fiscal  constraints 
we  all  often  operate  under.  Federal 
agencies  should  work  with  those 
repositories  that  currently  house 
collections  under  each  agency's 
jurisdiction  to  make  a  concerted, 
systematic  effort  toward  eliminating  any 
deficiencies  over  a  period  of  several 
years.  For  example,  if  a  repository  does 
not  have  the  capability  to  adequately 
conserve  an  agency's  collections,  the 
agency  and  the  repository  should 
explore  options  for  obtaining  that 
capability.  If  a  repository's  facilities  are 
inadequate  to  care  for  an  agency's 
collections,  the  repository  might  apply 
for  grant  funds  from  the  Institute  of 
Museum  Services  to  modernize  its 
facilities. 

The  Institute  of  Museum  Services  is 
an  independent  Federal  agency  that 
awards  grants  to  support  the  efforts  of 


museums  to  conserve  the  Nation's 
historic,  scientific,  and  cultural  heritage; 
to  maintain  and  expand  their 
educational  role;  and  to  ease  the 
financial  burden  borne  by  museums  as  a 
result  of  their  increasing  use  by  the 
public.  Many  other  Federal  agencies  and 
private  foundations  also  award  grants 
and  provide  training  to  museums  for 
research,  conservation,  and  collections 
care  and  maintenance.  Many  private 
firms  and  individuals  also  have 
provided  funds  to  museums. 

Implementation.  Since  the  enactment 
of  the  Antiquities  Act  (16  U.S.C.  431- 
433)  in  1906,  millions  of  Federal  dollars 
have  been,  and  continue  to  be,  spent 
under  that  Act,  the  Archeological 
Resources  Protection  Act  (16  U.S.C 
A70aa-n).  section  110  of  the  National 
Historic  Preservation  Act  (16  U.S.C.  470 
et  seq.)  and  the  Archeological  and 
Historic  Preservation  Act  (16  U.S.C.  469- 
469c)  to  identify,  evaluate  and  recover 
important  archeological.  historic, 
cultural  and  scientific  data  and  material 
remains.  The  thousands  of  collections 
generated  by  those  studies  are 
invaluable  resources  for  scientists, 
scholars,  educators  and  the  public,  as 
well  as  Federal,  State  and  local 
Government  agencies.  The  vast  majority 
of  the  collections  are  the  property  of  the 
United  States  Government  and  are 
maintained  by  Federal  agencies  for  the 
benefit  of  the  public.  Some  of  the 
collections  are  not  federally-owned,  but 
are  administered  by  Federal  agencies  on 
behalf  of  the  non-Federal  owners.  This 
regulation  applies  to  all  federally-owned 
and  administered  archeological 
collections  recovered  under  the  cited 
laws. 

As  discussed  above,  some  repositories 
that  currently  house  and  maintain 
federally-ov^rned  or  administered 
collections  do  not  meet  the  minimum 
capability  requirements  set  forth  in  this 
proposed  regulation.  Each  Federal 
agency  should  examine  repositories, 
including  its  own  repositories,  that 
house  and  maintain  collections 
generated  from  studies  conducted  from 
1906  to  the  present,  and  determine  if 
those  repositories  meet  the  minimum 
capability  requirements  set  forth  in  this 
regulation.  If  not,  the  agency  should 
work  with  those  repositories  in 
developing  plans  to  eliminate  the 
deficiencies  within  a  reasonable  amount 
of  time.  If  a  repositorv'  is  unable  to 
substantially  comply  with  the  minimum 
capability  requirements  within  the 
agreed  upon  time,  then  the  Federal 
agency  should  remove  its  collections 
from  the  repository,  and  deposit  the 
collections  in  another  repository  that  is 
able  to  meet  the  mimmum  capability 
requirements. 


Religious  and  sacred  objects.  This 
proposed  regulation  takes  into 
consideration  provisions  of  the 
American  Indian  Rehgious  Freedom  Act 
(42  U.S.C.  1996)  and  the  First 
Amendment  to  the  United  States 
Constitution  by  establishing  guidelines 
for  access  to,  loan  and  use  of  reasonably 
acknowledged  religious  and  sacred 
objects  contained  m  archeological 
collections  by  qualified  persons  in 
religious  and  spiritual  ceremonies  and 
rituals.  The  Department  of  the  Interior 
recognizes  that  many,  if  not  most, 
religious  and  sacred  objects  housed  in 
repositories  are  ethnological  in  nature, 
having  been  collected  during  historic 
times  by  researchers  and  explorers  who 
were  studying  specific,  living  indigenous 
and  immigrant  populations.  This 
proposed  rule  does  not  apply  to  those 
collections.  This  rule  applies  only  to 
objects  contained  m  archeological 
collections. 

It  usually  is  not  difficult  to  ascertain 
the  sacredness  or  religious  nature  of 
objects  that  were  used  during  historic 
times  by  ethnic,  social  and  religious 
groups,  especially  if  a  contemporary 
group  can  demonstrate  that  the  group 
has  histonc  ties  to  the  earlier  group  that 
used  the  archeologically  recovered 
objects.  This  proposed  rule  provides  for 
access  and  use  of  those  objects. 

It  is  difficult  to  ascertain  the 
sacredness  or  religious  nature  of  objects 
that  were  used  durmg  prehistoric  Umes. 
Modem  day  American  Indian  tribes  are 
separated  from  those  prehistonc 
cultures  by  a  hiatus  of  hundreds  if  not 
thousands  of  years  during  which  time 
the  objects  have  been  buned.  The 
function  of  artifacts,  includmg  those  that 
are  thought  to  be  sacred  or  religious 
objects,  frequently  is  based  upon 
conjecture  rather  than  fact  by  using 
modem  day  analogues  and  studying 
wear  patterns  on  the  objects  themselves. 
Nevertheless,  there  may  be  instances 
when  a  contemporary  Indian  tribe  or 
other  Native  American  group  can 
demonstrate  that  the  group  is  du-ectly 
descendant  from  the  earlier  prehistoric 
cultural  group  that  used  the 
archeologically  recovered  objects.  This 
proposed  rule  also  provides  for  access 
and  use  of  those  objects. 

Human  remains.  The  Archaeological 
Resources  Protection  Act  (16  U.S.C. 
470oo-//)  and  its  final  uniform  rules  (43 
CFR  Part  7.36  CFR  Part  296, 18  CFR  Part 
1312.  32  CFR  Part  229)  define 
archeological  resources  to  include 
human  remains.  This  proposed 
regulation  adopts  that  definition. 

This  regulation  does  not  address  the 
question  of  whether  human  remains 
uncovered  in  an  archeological  context 
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should  be  left  in  situ  or  excavated  and 
either  reburied  or  stored  in  a  repository. 
That  determination  should  be  made  by 
each  Federal  Agency  Official  in 
accordance  with  the  respective  agency's 
policies,  guidelines  and  procedures  on 
the  disposition  of  human  remains 
recovered  from  archeological  contexts. 
If  the  Federal  Agency  Official 
determines  that  the  human  remains 
should  be  excavated  and  stored  in  a 
curatorial  facility,  then  this  rule  would 
apply. 

Contracts  and  agreements.  Section 
79.7  of  this  proposed  rule  provides 
guidance  for  Federal  agencies  on 
entering  into  contracts  and  agreements 
with  repositories  and  other  parties. 
Appendices  A  and  B  to  this  rule  are 
examples  of  how  a  short-term  loan 
agreement  and  a  memorandum  of 
understanding  for  long-term  curatorial 
services  might  be  written.  They  should 
be  revised  according  to  the  nature  and 
content  of  each  collection,  and 
according  to  the  type  of  legal  instrument 
being  entered  into.  For  example,  all 
contracts  would  have  to  include  general 
provisions  required  under  the  Federal 
Acquisition  Regulations  (Title  48  of  the 
Code  of  Federal  Regulations).  In 
addition.  Federal  agencies  should  be 
cognizant  of  the  fact  that  many 
repositories  have  developed  standard 
agreement  such  as  for  loaning  artifacts 
on  a  short-term  basis.  If  those 
agreements  are  consistent  with  the 
intent  of  this  proposed  regulation,  they 
should  be  used  in  lieu  of  developing  new 
ones. 

Federal  Agency  Officials  should 
consider  curatorial  needs  early  during 
project  planning,  pior  to  authorizing  any 
surface  collection,  subsurface  testing  or 
excavation  of  archeological  resources. 
For  example,  prior  to  issuing  any  permit 
under  the  Archaeological  Resources 
Protection  Act  (16  U.S.C.  470g(j-//)  and 
its  uniform  regulations  (43  CFR  Part  7:  36 
CFR  Part  296: 18  CFR  Part  1312;  32  CFR 
Part  229),  each  Federal  land  manager 
must  specify  the  repository  in  which  any 
collected  material  remains  and 
associated  records  must  be  deposited. 

Federal  Agency  Officials  should 
instruct  agency  archeologists  and  non- 
Federal  archeologists  under  permit  or 
contract  to  consult  with  curators  and 
collections  managers  from  the  specified 
repository  regarding  procedures  for 
cleaning,  labeling,  cataloging, 
documenting  and  packaging  the 
collection  prior  to  being  deposited  in  the 
repository.  They  also  should  consult 
with  conservators  regarding  the 
conservation  of  material  remains  that 
may  be  recovered  in  the  field  so  that  the 
materials  will  be  handled  in  the  field  in 


a  manner  that  will  maintain  their 
integrity  prior  to  being  deposited  in  the 
repository. 

Federal  Agency  Officials  should 
ensure  that  archeological  contractors, 
permittees  and  agency  archeologists 
adequately  documents,  clean  and 
stabilize  collections  prior  to  depositing 
them  in  repositories.  Federal  Agency 
Officials  also  should  review  research 
designs  that  call  for  the  removal  or 
recovery  of  material  remains  during  any 
survey,  subsurface  testing  or  excavation 
of  archeological  resources  to  ensure  that 
the  amount  of  redundant  data  collected 
is  reduced. 

Disposition.  Given  that  archeological 
collections  excavated  or  removed  from 
public  lands  generally  are  the  property 
of  the  United  States  Government, 
agencies  must  comply  with  the  Federal 
Property  and  Administrative  Services 
Act  (40  U.S.C.  484).  its  implementing 
regulation  (41  CFR  Part  101)  and  any 
agency-specific  supplemental 
regulations,  policies  and  procedures  on 
the  management  of  Federal  property. 
Section  79.8  of  this  proposed  rule  sets 
forth  guidance  and  describes  a  variety 
of  methods  by  which  a  Federal  agency 
can  ensure  that  a  collection  is 
adequately  cared  for  and  maintained. 
For  example,  an  agency  may  place  a 
collection  in  one  of  its  own  repositories, 
place  curatorial  requirements  in  permits 
or  contracts,  enter  into  agreements  with 
Federal  and  non-Federal  repositories, 
enter  into  contracts  and  purchase  orders 
with  non-Federal  repositories,  and 
transfer  a  collection  to  another  Federal 
agency. 

An  agency  also  may  transfer  a 
collection  to  certain  non-Federal 
agencies  or  educational  institutions  or 
organizations  by  following  the 
procedures  set  forth  in  41  CFR  Part  101- 
44.  The  rule  enables  Federal  agencies  to 
donate  personal  property  to  State  and 
local  agencies.  Indian  tribes,  and 
nonprofit,  tax-exempt  educational 
institutions  or  organizations  such  as 
colleges,  universities  and  museums 
attended  by  the  public.  The  rule 
specifies  that  donations  must  be  for 
authorized  public  purposes  such  as 
conservation,  education,  parks  and 
recreation.  The  rule  also  requires  that 
the  General  Services  Administration 
approve  both  the  donation  and  the 
recipient  agency,  tribe,  institution  or 
organization. 

Some  Federal  agencies  may  have 
additional  legal  authorities  regarding 
disposal  of  museum  objects.  For 
example,  the  Management  of  Museum 
Properties  Act  of  1955  (16  U.S.C.  18f) 
authorizes  the  National  Park  Service  to 
exchange  museum  property  under  its 
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administrative  jurisdiction  that  is  no 
longer  needed  or  that  may  be  held  in 
duplicate.  Federal  Agency  Officials 
should  consult  with  property 
management  officials  within  their 
respective  agencies  regarding  any 
agency-specific  authorities  and 
requirements  regarding  the  management 
of  museum  objects. 

Periodic  inspections.  As  noted  above, 
archeological  collections  excavated  or 
removed  from  public  lands  generally  are 
the  property  of  the  United  States 
Government.  Government  property  must 
be  inspected  and  inventoried  in 
accordance  with  the  Federal  Property 
and  Administrative  Services  Act  (40 
U.S.C.  484),  its  implementing  regulation 
(41  CFR  Part  101)  and  any  agency- 
specific  supplemental  regulations, 
policies  and  procedures.  For  property 
management  purposes,  the  Federal 
Agency  Official  should  maintain  a 
catalog  list  of  the  contents  of  each 
collection  deposited  in  the  repository 
and  a  list  of  any  Government-owned 
personal  property  such  as  a  specimen 
cabinet  or  exhibit  case  that  is  furnished 
to  the  repository  as  a  part  of  the 
curatorial  services  agreement  or 
contract.  In  addition,  the  repository 
should  maintain  complete  and  accurate 
records  on  loans  and  other  uses  of  each 
collection. 

After  depositing  a  collection  in  a 
repository,  the  Federal  agency  is  not 
absolved  of  its  responsibility  to  ensure 
that  the  collection  and  any  Government- 
furnished  personal  property  in  the 
possession  of  the  repository  are 
adequately  maintained  and  accounted 
for.  Proper  care  requires  that  the 
repository  periodically  inspect  its 
facilities  for  monitoring  the  physical 
security  and  environmental  control 
measures.  In  addition,  it  requires  that 
the  repository  periodically  inspect  and 
inventory  the  collection  for  assessing  its 
condition  and  verifying  its  location.  It 
also  requires  that  the  repository 
annually  inventory  any  Government- 
furnished  personal  property  that  is  in  its 
possession. 

Section  79.9  of  this  proposed  rule  sets 
forth  procedures  and  guidance  for 
repositories  and  Federal  agencies  for 
conducting  routine,  periodic  inspections 
of  facilities,  inventories  of  collections 
and  any  Government-furnished  personal 
property,  and  investigating  reports  of 
lost,  stolen,  damaged  or  destroyed 
Government  property.  It  also  sets  forth 
procedures  and  guidance  for  Federal 
agencies  for  conducting  periodic 
inspections  of  repositories  to  determine 
whether  the  repositories  still  meet  the 
minimum  capability  requirements  set 
forth  in  §  79.5  of  this  proposed  rule  and 
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to  evaluate  the  performance  of 
repositories  in  properly  managing 
collections. 

In  those  instances  where  a  repository- 
is  housing  and  caring  for  several 
collections  that  are  owned  or 
administered  by  several  Federal 
agencies,  it  would  be  more  cost-effective 
and  a  more  efficient  use  of  personnel  to 
coordinate,  to  the  extent  possible, 
inspections  and  mventories.  Recognizing 
that  schedules  for  inspections  and 
inventories  are  based  on  the  nature  and 
content  of  each  collection,  the  pertinent 
Federal  Agency  Officials  should  direct 
the  repository  to  coordinate,  as  much  as 
possible,  the  periodic  inspections  and 
inventories  conducted  by  the 
repository's  staff.  In  addition,  the 
Federal  Agency  Officials  should 
cooperate  amongst  themselves,  to  the 
extent  permitted  by  law.  by  designating 
one  or  more  qualified  agency 
professionals  to  conduct  inspections  on 
behalf  of  the  other  agencies,  and 
prepare  and  distribute  to  each  Federal 
Agency  Official  a  written  report  of 
findings  and  recommendations  to 
correct  or  resolve  any  problems 
identified. 

The  precedent  for  coordinating 
inspections  and  assigning  one  agency 
the  responsibility  for  conducting 
inspections  on  behalf  of  other  agencies 
is  in  the  Single  Audit  Act  (31  U.S.C.  75), 
which  was  enacted  in  1984.  Prior  to  that 
time,  Federal  grants  were  audited 
individually.  Studies  by  the  General 
Accounting  Office  and  the  Joint 
Financial  Management  Improvement 
Program  found  that  auditing  individual 
grants  was  an  ineffective  use  of  audit 
resources.  In  1979.  the  Office  of 
Management  and  Budget  changed  the 
audit  focus  from  individual  grants  to 
grant  recipients.  However,  most  Federal 
agencies  still  conducted  their  own 
audits.  The  result  was  that  recipients  of 
grants  from  more  than  one  Federal 
agency  were  audited  by  several 
agencies. 

The  Single  Audit  Act  (31  U.S.C.  75] 
was  enacted  to  authorize  Federal 
agencies  to  designate  one  Federal 
agency  as  a  "cognizant  agency"  that 
was  then  assigned  the  responsibility  for 
coordinating  audits  of  State  and  local 
agencies  that  receive  Federal  funds.  The 
result  was  that  the  number  of  audits 
conducted  by  Federal  agencies  was 
reduced.  To  the  extent  permitted  by  law. 
Federal  agencies  should  adopt  a  similar 
approach  for  coordinating  inspections 
and  inventories  of  federally-owned  and 
administered  archeological  collections. 
Staff  Professional  Qualifications.  It  is 
essential  that  federally-owned  and 
administered  archeological  collections 
be  cared  for  and  maintained  by  suitably 


qualified  key  professional  personnel 
such  as  curators,  collections  managers, 
conservators,  archivists,  archeologists 
and  historians.  Basic  minimum 
qualifications  for  the  types  of  personnel 
who  most  often  serve  in  entry  level 
professional  positions,  equivalent  to  the 
GS-9,  in  repositories  are  available  from 
the  Office  of  Personnel  Management. 
For  mid-level  or  senior  level 
professional  positions,  equivalent  to  the 
GS-11  to  GS-15,  personnel  should  have 
additional  experience,  training  or 
education,  such  as  that  required  for 
membership  as  a  fellow  conservator  in 
the  American  Institute  for  Conservation 
or  for  certification  as  an  archeologist 
with  museological  emphasis  by  the 
Society  of  Professional  Archeologists. 
The  additional  experience,  training  or 
education  should  be  commensurate  with 
the  duties  and  responsibUities  of  the 
position. 

This  proposed  regulation  requires  that 
federally-owned  and  administered 
archeological  collections  be  cared  for 
and  maintained  by  individuals  whose 
expertise  is  appropriate  to  the  particular 
material  remains  and  associated 
records,  and  who  meet  pertinent 
professional  qualifications.  Those 
individuals  may  be  employees  of  the 
repository  or  consultants  who  advise 
repository  staff  who  do  not  meet  the 
minimum  professional  qualifications.  In 
instances  where  a  repository  assigns 
curatorial  duties  to  a  technician  or  aid 
who  does  not  possess  the  minimum 
qualifications,  the  person  should  be 
supervised  or  otherwise  directed  by 
another  person  who  does  possess  the 
appropriate  minimum  professional 
qualifications.  For  example,  a  technician 
in  a  national  park  or  wildlife  refuge 
should  receive  direction  from 
appropriate  personnel  such  as  a  curator 
or  a  collections  manager  who  is  duty 
stationed  in  a  regional  office  or 
archeological  center. 

A  Federal  agency  that  maintains 
collections  using  its  own  employess 
should  ensure  that  the  pertinent 
professional  qualifications  are 
possessed  by  its  employess  in  a  manner 
consistent  with  applicable  Office  of 
Personnel  Management  requirements. 
Individuals  who  inspect  and  inventory 
collections  also  should  meet  pertinent 
professional  qualifications  appropriate 
to  the  nature  and  content  of  the 
particular  collections. 

Funding.  Section  79.10  of  the  proposed 
rule  describes  a  variety  of  methods  used 
by  Federal  agencies  to  ensure  that 
sufficient  funds  are  available  for 
curatorial  services.  The  proposed  rule 
does  not  recommend  any  one  method 
over  another.  It  also  does  not 
recommend  methods  or  mathematical 


formulas  for  calculating  or  estimating 
costs  for  curatorial  services  since  they 
will  var\'  from  repository  to  repository. 

Many  repositories  have  developed 
standard  fee  schedules  for  calculating 
both  the  initial  processing  of  a  collection 
into  the  repository  and  the  long-terra 
curation  of  a  collection.  Some 
repositories  may  charge  fees  annually  or 
for  a  specified  number  of  years,  subject 
to  renewal,  while  others  may  charge  a 
single  fee  for  storage  in  perpetuity, 
usually  meaning  the  life  of  the 
repository.  Other  repositories  may 
house  collections  at  no  charge  as  a 
condition  of  a  permit  or  grant,  or  as  a 
public  service  since  they  would  then 
possess  the  collection  for  study  by 
researchers  employed  at  the  repository. 

Preparation  of  the  Rulemaking 

On  October  11. 1985.  the  National 
Park  Service  published  a  notice  of  intent 
to  propose  rulemaking  and  a  request  for 
comments  in  the  Federal  Register  (50  FR 
41527).  The  notice  identified  major 
topics  being  considered  and  requested 
public  comments  and  suggestions  on  the 
proposed  rulemaking  and  topics.  In 
addition,  the  notice  requested  public 
comments  on  the  environmental  impact 
and  the  economic  impact,  including  the 
impact  to  small  entities  (small 
businesses,  organizations  and 
governmental  jurisdictions)  of  the 
suggested  regulation. 

Thirty-seven  comments  were  received 
in  response  to  the  notice.  Of  those.  10 
were  from  museums  and  departments  of 
anthropology  affiliated  with  State 
universities;  9  were  from  State  agencies; 
8  were  from  Federal  agencies:  3  were 
from  professional  museum  and 
archeological  organizations:  2  were  from 
private,  nonprofit  museums;  and  1  each 
were  from  a  museum  affiliated  wnlh  a 
private  university,  a  Native  American 
organization,  a  public  utility,  an 
archeological  contracting  firm,  and  an 
individual.  All  of  the  commenters  were 
supportive  of  the  proposed  regulation 
and  the  topics  identified. 

The  National  Park  Service  drafted  the 
proposed  regulation  and  distributed  it 
for  comment  on  September  26,  1986.  to 
all  Federal  Historic  Preservtion  Officers. 
State  Histonc  Preservation  Officers. 
Federal  Agency  Chief  Archeologists, 
State  Archeologists,  national 
professional  archeological  and  museum 
organizations,  national  Native  American 
organizations,  all  repositones  listed  in 
the  American  Anthropological 
Association's  "Guide  to  Departments  of 
Anthropology,  1985-86,"  and  all 
repositories  holding  permits  issued  in 
1984  and  1985  under  the  Archaeological 
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Resources  Protection  Act  (16  U.S.C. 

470t7a-//). 

Fifty-six  comments  were  received, 
including  18  from  Federal  agencies.  15 
from  State  agencies.  5  from  professional 
societies,  5  from  pnvate.  nonprofit 
museums,  7  from  museums  and 
departments  of  anthropology  affiliated 
with  State  unrversities,  3  from  Native 
American  organizations,  and  1  each 
from  a  local  Government  agency,  an 
archeological  ccntracting  firm,  and  an 
individual. 

All  comments  were  considered  in 
revising  the  draft  for  publicatton  as  a 
proposed  rule.  Valid  concema  were 
addressed  to  the  extent  of  the  National 
Park  Service's  legal  authorities.  Some 
suggestion*  were  not  included  because 
they  were  either  beyond  the  scope  of 
this  regulation  or  inconsistent  with 
Federal  historic  preservation  and 
property  management  statutes  and 
regulations.  Some  comments  pointed  out 
vague  and  unclear  language  so  clarifying 
and  explanatory  language  was  added  to 
the  rule  and  the  preamble. 

The  National  Park  Service  seeks 
comments  and  suggestions  from  Federal, 
State  and  local  agencies,  museums, 
professional  organizations.  Native 
American  and  other  social  and  ethnic 
groups,  and  the  public  on  this  proposed 
rule.  In  your  comments,  refer  to  the 
appropriate  section  and  paragraph  and, 
if  possible,  offer  suggested  regulatory 
language  that  would  effectively 
implement  the  changes  you  desire. 

Drafting  information 

The  author  of  this  rulemaking  is 
Michele  C.  Aubry,  Archeological 
Program  Specialist,  in  the  Office  of  the 
Departmental  Consulting  Archeologist, 
National  Park  Service,  Washington,  DC. 

Compliance  with  Executive  Order  12291 
and  the  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  E.0. 12291  and  certifies 
that  this  document  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  etseq.]. 

Compliance  with  the  Paperwork 
Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C  3501  el  seq. 

Compliance  with  the  National 
Environmental  Policy  Act 

Federal  agencies  who  conduct  or 
authorize  archeological  investigations 
are  required  by  law  to  care  for  and 


maintain  the  resulting  collections  of 
artifacts,  specimens  and  associated 
records.  Issuance  of  this  document  will 
result  in  more  consistent,  systematic 
and  professional  care  of  those 
collections.  The  National  Park  Service 
has  determined  that  this  rulemaking  will 
not  have  a  significant  effect  on  the 
quality  of  the  human  environment  under 
the  National  Environmental  Policy  Act 
(42  U.S.C.  4321-^347).  In  addition,  the 
National  Park  Service  has  determined 
that  this  rulemaking  is  categorically 
excluded  from  the  procedural 
requirements  of  the  National 
Environmental  Policy  Act  by 
Departmental  regulations  in  518  DM  2. 
As  such,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  has  been  prepared. 

Ust  of  Subjects  in  36  CFR  Part  79 

Archeology,  Archives  and  rcords. 
Historic  preservation,  Indians-lands, 
Museums.  Public  lands. 
William  P.  Horn, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Porks, 

Dated:  June  1, 1987. 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  of  the  Interior 
proposes  to  amend  Title  36,  Chapter  I  of 
the  Code  of  Federal  Regulations  by 
adding  a  new  Part  79  as  follows; 

PART  7»— CURATION  OF  FEDERALLY 
OWNED  AND  ADMINISTERED 
ARCHEOLOGICAL  COLLECTIONS 

Sec. 

79.1  Purpose. 

79.2  Aulhofity. 

79.3  Applicability. 

79.4  Definitons. 

79.5  Minimum  capability  requirements  for 
Depositories. 

79.6  Use  of  collections. 

79.7  Contracts  and  agreements. 

79.8  Disposition  of  collections. 

79.9  Penodic  inspections. 

79.10  Funding 

Appendix  A  to  Part  79 — Example  of  a  Short- 
term  Loan  Agreement 

Appendix  B  to  Part  79 — Example  of  a 
Memorandum  of  Understa.iding  for 
Curatorial  Services 
Authority:  16  U.S.C.  V7Qoa-ll.  16  U.S.a  470 

etseq. 

§  79.1    Pufpofl*. 

(a)  The  regulations  m  this  part 
establish  definitions,  standards  and 
guidelines  to  be  followed  by  Federal 
agencies  in  preserving  federally-owned 
and  administered  collections  of 
prehistonc  and  historic  materia!  remains 
and  associated  records  recovered  under 
the  authority  of  the  Antiquities  Act  (18 
U.S.C.  431-433).  the  Archeological  and 
Historic  Preservation  Act  (16  U.S.C.  469- 
469c),  section  110  of  the  National 


Historic  Preservation  Act  (16  U.S.C.  470 
e^  seq.]  or  the  Archeological  Resources 
Protection  Act  (16  U.S.C.  470oo-//).  They 
establish: 

(1)  Minimum  standards  for 
repositories  that  provide  long-term 
curatorial  services; 

(2)  Guidelines  for  Federal  agencies  for 
entering  into  contracts  and  agreements 
with  repositories  and  other  parties  for 
the  care  and  management  of  collections; 

(3)  Guidelines  for  access  to.  loan  of 
and  use  of  collections;  and 

(4)  Guidelines  for  the  exchange  and 
ultimate  disposition  of  collections. 

(b)  The  regulations  in  this  part  contain 
two  appendices  that  provide  additional 
guidance  for  use  by  the  Federal  Agency 
Official. 

(1)  Appendix  A  to  these  regulations 
contains  an  example  of  an  agreement 
between  a  repository  and  a  third  party 
for  a  short-term  loan  of  a  collection  or  a 
part  of  it. 

(2)  Appendix  B  to  these  regulations 
contains  an  example  of  a  memorandum 
of  understanding  between  a  Federal 
agency  and  a  repository  for  long-terra 
curatorial  services. 

(3)  Appendices  A  and  B  are  meant  to 
illustrate  how  two  agreements  might 
appear.  They  should  be  revised 
according  to  the  nature  and  content  of 
each  collection  or  group  of  collections, 
and  according  to  the  type  of  agreement, 
memorandum,  contract  or  other  legal 
instrument  being  used. 

§  79.2    Authority. 

(a)  The  regulations  in  this  part  are 
promulgated  pursuant  to  section 
101(a)(7)(A)  of  the  National  Historic 
Preservation  Act  (16  U.S.C.  470  et  seq.), 
which  requires  that  the  Secretary  of  the 
Interior  issue  regulations  ensuring  that 
significant  prehistoric  and  historic 
artifacts  and  associated  records 
recovered  under  the  authority  of  section 
110  of  that  Act,  the  Archeological  and 
Historic  Preservation  Act  (18  U.S.C.  46&- 
469c)  and  the  Archaeological  Resources 
Protection  Act  (16  U.S.C.  470oo-//)  are 
deposited  in  an  institution  with 
adequate  long-term  curatorial 
capabilities. 

(b)  In  addition,  the  regulations  in  this 
part  are  promulgated  pursuant  to  section 
5  of  the  Archaeological  Resources 
Protection  Act  (16  U.S.C.  470oo-//), 
which  gives  the  Secretary  of  the  Interior 
discretionary  authority  to  promulgate 
regulations  for  the  (1)  exchange,  where 
appropriate,  of  archeological  resources 
recovered  from  public  and  Indian  lands 
under  that  Act  and  (2)  ultimate 
disposition  of  archeological  resources 
recovered  under  that  Act,  the 
Antiquities  Act  (16  U.S.C.  431-433)  and 
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the  Archeological  and  Historic 
Preservation  Act  (16  U.S.C.  469-469c). 
Section  5  states  that  the  exchange  be 
between  suitable  universities,  museums 
or  other  scientific  or  educational 
institutions.  It  further  states  that  any 
exchange  or  ultimate  disposition  of 
resources  excavated  or  removed  from 
Indian  lands  shall  be  subject  to  the 
consent  of  the  Indian  or  Indian  tribe  that 
owns  or  has  jurisdiction  over  such 
lands. 

§79.3    Applicability. 

(al  The  regulations  In  this  part  apply 
to  collections,  as  defined  in  §  79.4  of  this 
part,  recovered  or  removed  under  the 
authority  of  the  Antiquities  Act  (16 
U.S.C.  431-433),  the  Archeological  and 
Historic  Preservation  Act  (18  U.S.C.  469- 
469c),  section  110  of  the  National 
Historic  Preservation  Act  (16  U.S.C.  470 
et  seq.)  or  the  Archeological  Resources 
Protection  Act  (16  U.S.C.  ^iVOaa-l!]  that 
are  federally-owned  or  are  being 
administered  by  Federal  agencies  on 
behalf  of  non-Federal  owners. 

(b)  Material  remains  recovered  from 
archeological  resources  generally  are 
the  property  of  the  respective 
landowner.  Unless  a  non-Federal  owner 
has  donated  or  otherwise  transferred 
title  of  material  remains  to  the  United 
States  Government,  or  has  entered  into 
an  agreement  with  a  Federal  agency  for 
the  agency  to  care  for  and  maintain  the 
remains,  the  regulations  in  this  part  do 
not  apply  to  material  remains  and 
associated  records  recovered  from 
archeological  resources  located  on  lands 
other  than  public  lands.  However,  the 
Federal  agency  must  retain  copies  of 
associated  records  that  document  the 
federally  authorized  excavation  or 
removal  of  the  archeological  resources. 

§  79.4    Definitions. 

As  used  for  purposes  of  this  part: 
(a)  "Archeological  resource"  means 
any  surface,  subsurface  or  submerged 
location  such  as  a  site,  building, 
structure,  shipwTeck,  cave,  rockshelter, 
midden  or  feature  which  contains 
material  remains  of  prehistoric  and 
historic  human  life  or  activities  that  are 
at  least  100  years  of  age  and  are  of 
archeological  interests. 

(1)  "Of  archeological  interest"  means 
capable  of  providing  scientific  or 
humanistic  understandings  of  past 
human  behavior,  cultural  adaptation, 
and  related  topics  through  the 
application  of  scientific  or  scholarly 
techniques  such  as  controlled 
observation,  contextual  measurement, 
controlled  collection,  analysis, 
interpretation  and  explanation. 

(2)  "Material  remains"  means 
physical  evidence  of  prehistoric  and 


historic  human  habitation,  occupation, 
use,  or  activity  Classes  of  material 
remains  (and  illustrative  examples) 
include,  but  are  not  limited  to: 

(i)  Whole  or  fragmentary'  pieces  of 
prehistoric  and  historic  structures  and 
features  such  as  houses,  mills,  piers, 
fortifications,  raceways,  earthworks  and 
mounds. 

(ii)  Whole  or  fragmentary  prehistoric 
and  historic  artifacts  of  human 
manufacture  and  natural  objects  used 
by  humans  such  as  tools,  weapons, 
porcelain,  basketry,  rock  crvstals, 
feathers  and  pigments; 

(ill)  Prehistoric  and  historic  by- 
products, waste  products  or  debris 
resulting  from  manufacture  or  use  of 
man-made  or  natural  materials  such  as 
slag,  dumps,  cores  and  debitage. 

(iv)  Prehistoric  and  historic  organic 
material  such  as  vegetable  and  animal 
remains  and  coprohtes; 

(v)  Prehistoric  and  historic  human 
remains  such  as  bone,  teeth,  mummified 
flesh,  burials  and  cremations; 

(vi)  Whole  or  fragmentary'  pieces  of 
petroglyphs,  pictographs,  intaglios  and 
other  works  of  artistic  or  symbolic 
representation; 

(vii)  Whole  or  fragmentary'  pieces  of 
shipwrecks  such  as  pieces  of  the  ship's 
hull,  rigging,  armaments,  apparel,  tackle, 
contents  and  cargo;  and 

(viii)  Environmental  specimens  such 
as  pollen,  soil,  burnt  clay  and  tree  core 
samples. 

(b)  "Collection"  means  material 
remains  recovered  from  a  prehistoric  or 
historic  archeological  resources  as  well 
as  associated  records  documenting  the 
resource. 

(1)  "Associated  records"  means  any 
records  that  were  generated  or  copied 
during  the  course  of  federally  authorized 
archeological  work  to  document  a 
prehistoric  or  historic  archeological 
resource.  Some  records  such  as  field 
notes,  artifact  inventories  or  oral 
histories  may  be  originals  that  were 
generated  as  a  result  of  the 
archeological  field  work,  analysis  and 
report  preparation  while  others  such  as 
deeds,  survey  plats,  historical  maps  or 
diaries  may  be  copies  of  original  public 
or  archival  documents  that  were  studied 
and  duplicated  as  a  result  of  historical 
research  in  connection  with  the 
federally  authorized  work.  Classes  of 
associated  records  (and  illustrative 
examples)  include,  but  are  not  limited 
to: 

(i)  Records  relating  to  the  survey, 
testing,  excavation,  recording  and 
analysis  of  a  resource  such  as  site 
forms,  field  notes,  drawings,  maps, 
photographs,  slides  and  negatives,  films, 
video  and  audio  cassette  tapes,  oral 
histories,  artifact  inventories,  laboratory 


reports,  computer  cards,  tapes,  disks. 
diskettes  and  printouts,  antiquities 
permits,  reports,  and  accession,  catalog 
and  inventory  records; 

(ii)  Records  relating  to  the 
identification  of  a  resource  using  remote 
sensing  data  such  as  aerial  and  satellite 
photographs  and  images, 
magnetometers,  side  scan  sonar, 
subbottom  profilers,  radar,  and 
fathometers; 

(iii)  Copies  of  public  records  relating 
to  the  resource  such  as  deeds,  survey 
plats,  militan,'  and  census  records,  birth, 
marriage  and  death  certificates, 
immigration  and  naturalization  papers, 
tax  forms  and  reports;  and 

(iv)  Copies  of  archival  records 
relating  to  the  resource  such  as 
historical  maps,  drawings  and 
photographs,  manuscripts,  architectural 
and  landscape  plans,  diaries,  ledgers, 
catalogs  and  receipts. 

(c)  "Curation"  means  the 
management  and  care  of  collections 
according  to  common,  professional 
museum  practices,  including,  but  not 
limited  to: 

(1)  Inventorying,  accessioning, 
labeling  and  cataloging  collections; 

(2)  Identifying,  evaluating  and 
documenting  collections; 

(3)  Storing  and  maintaining 
collections  under  appropriate 
environmental  conditions  and  physically 
secure  controls; 

(4)  Periodically  inspecting  collections 
and  taking  any  necessary  actions  as 
may  be  necessary  to  preserve  them; 

(5)  Providing  access  to  and  facilities 
for  studying  collections;  and 

(6)  Cleaning,  stabilizing  and 
conserving  collections. 

(d)  "Federal  Agency  Official"  means 
any  officer,  employee,  or  agent  officially 
designated  to  represent  the  secretary  of 
the  department  or  the  head  of  any  other 
agency  or  instrumentality  of  the  United 
States,  having  primarv'  management 
authority  over  the  collection. 

(e)  "Indian  lands"  means  lands  of 
Indian  tribes  or  Indian  individuals  that 
are  either  held  in  trust  by  the  United 
States  or  subject  to  a  restriction  against 
alienation  imposed  by  the  United  States, 
except  for  any  subsurface  interests  in 
lands  not  owned  or  controlled  by  an 
Indian  or  an  Indian  individual. 

(f)  "Indian  tribe"  means  any  Indian 
tribe,  band,  nation,  or  other  organized 
group  or  community,  including  any 
Alaska  .Native  village  or  regional  or 
village  corporation  as  defined  in,  or 
established  pursuant  to.  the  Alaska 
Native  Claims  Settlement  Act  (85  Stat. 
688).  In  order  to  clarify  this  statutory 
definition  for  purposes  of  this  part. 
"Indian  tribe"  means: 
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(1)  Any  tribal  entity  that  is  iocliided  in 
the  annual  list  of  recognized  tribes 
published  m  the  Fsdaral  Register  by  the 

Secretary  of  the  Interior  pumumt  to  25 
CFR  Part  54; 

(2)  Any  other  tribal  oitity 
acknowledged  by  the  Secretary  of  the 
Interior  pursuant  to  2S  CFR  Part  54  since 
the  most  recent  pabhcation  of  the 
annual  list;  and 

(3)  Any  Alaska  Native  village  or 
regional  or  village  corpora  tion  as 
defined  in  or  estabUsbed  ptirsuant  to  the 
Alaska  Native  Claims  Settksaent  Act 
(35  Stat.  668).  and  any  Alaska  Native 
village  or  tribe  that  is  recognized  by  the 
Secretary  of  the  Interior  as  eligible  for 
services  provided  by  the  Bureau  of 
Indian  Affairs. 

(g)  'Professional  qualifications''  means 
educational,  trainix^  and  experience 
qualificatiGD  standards  established  by 
the  Office  of  Personnel  Management  for 
entry  level  positions.  Mid-level  and 
senior  level  positions  should  have 
additional  educatioo.  training  and 
experience  that  is  commensurate  with 
the  duties  and  responsibilities  of  the 
position.  For  purposes  of  this  part, 
repository  staff,  consultants  and  Federal 
agency  professionals  must  meet 
pertinent  professional  qualifications  and 
have  expertise  appropriate  to  the  nature 
and  content  of  the  collection. 

(h)  "Public  lands"  means: 

(1)  Lands,  including  submerged  lands, 
that  are  owned  and  administered  by  the 
United  States  as  pail  of  the  national 
park  system,  the  national  wildlife  refuge 
system,  or  the  national  forest  system; 
and 

(2)  All  other  lands,  including 
submerged  lands,  the  fee  title  to  which 
is  held  by  the  United  States,  o^er  than 
submerged  lands  on  the  Outer 
Continental  Shelf  and  lands  that  are 
under  the  jurisdiction  of  the  Smithsonian 
Institution. 

(i)  "Rehgious  or  sacred  object"  means 
archeologically  recovered  material 
remains  that  have  been  historically, 
habitually  or  exclusively  used  in 
religious  or  spiritual  activities. 

(j)  "Itepository"  means  a  facility  such 
as  a  museum,  archeo logical  center, 
laboratory  or  storage  facihty  managed 
by  a  university,  museum  or  other 
educational  or  scientific  institution,  or  a 
Federal,  State  or  local  Government 
agency,  that  can  provide  professional, 
systematic  and  accountable  curation 
and  preservation  on  a  long-term  basis 
and  can  provide  access  to  archeological 
collections  and  attendant  records.  For 
purposes  of  this  part,  repositories  must 
have  staff  or  consultants  who  meet 
pertinent  professional  qualifications  and 
whose  expertise  is  appropriate  to  the 
nature  and  content  of  the  collection. 


{k)  Tribal  OfficiaT  means  the  chief 
executive  officer  or  any  officer, 
employee,  or  agent  ofikaally  designated 
to  represent  the  Indian  tribe. 

§  79,5    HMiMini  capaWllty  raauifemants 
for  rapositorl**. 

(a)  Federal  agencies  must  deposit,  tx 

instruct  contractors,  permittees, 
licensees  or  other  pertinent  parties  to 
deposit,  federaU)M>wned  and 
administered  collections  only  in 
repositories  with  adequate  long-term 
curatorial  capabilities,  appropriate  to 
the  nature  and  content  of  the 
collectioas.  Tbis  requirement  applies  to 
repositories  otvned,  leased  or  otherwise 
operated  by  Federal  agencies  as  well  as 
to  noD-Fedieral  repositories. 

(b)  In  evaluating  a  repository's 
capabihties  to  house  a  particular 
collection,  the  Federal  Agerwry  Offidat 
should: 

(1)  Consult  with  persons  having 
expertise  in  the  curation  of  collections. 
Persons  who  should  be  able  to  provide 
technical  assistance  include  the 
agency's  Historic  Preservation  Officer, 
archeologists,  curators  and  other 
cultural  resource  specialists;  the  Slate 
Historic  Preservation  Officer  the  State 
Archeologist;  the  State  nrasemn;  the 
American  Association  of  Museums;  the 
Smithsonian  Institution;  and  the 
National  Park  Service;  and 

(2)  Examine  the  repository's  facilities 
and  formally  written  curation  policies 
and  operating  procedures. 

(c)  A  collection  may  be  deposited  at  a 
repository  only  after  the  Federal  Agency 
Official  determines  that  the  repository 
has  the  capabilities  to  accession.  lable, 
catalog,  store,  maintain,  inventory  and 
conserve  the  particular  collection  on  a 
long-term  basis  using  common  museum 
practices,  and  substantially  complies 
with  the  following: 

(1]  Maintain  complete  and  accurate 
records  of  the  collection,  including: 

(i)  Records  on  acquisitions; 

(ii)  Catalog  lists; 

(iii]  Descriptive  information; 

(iv)  Photographs; 

(v)  Locational  information; 

(vi)  Information  on  the  condition  of 
the  collectioa  including  any  completed 
conservation  treatments; 

[vii)  Approved  loans  and  other  uses; 

(viii)  Periodic  inventory  and 
inspection  records; 

(ix)  Records  on  lost,  damaged  or 
destroyed  Government  property:  and 

(x]  Records  on  any  deaccesstons  and 
subsequent  transfers,  exchanges  or 
donations; 

(2)  At  a  minimum,  store  site  forms, 
field  notes,  artifact  inventory  lists, 
catalog  forms  and  a  copy  of  the  final 


report  in  a  manner  that  will  protect  them 
from  theft  and  Ore  stich  ar. 

(i)  Storing  the  records  in  an  insulated. 
fire  resistant,  locddng  cabinet,  safe,  vai^ 
or  other  ctoitainer  in  a  location  with  a 
fire  suppression  system; 

(ii)  Storing  a  dnpbcate  set  of  records 
in  a  separate  location;  and 

(iii)  Providing  the  State  Historic 
Preservation  Officer  and  the  State 
Archeologist  with  copies  of  records  such 
as  site  forms  and  final  reports. 

(3]  Dedicate  the  requisite  facilities, 
equipment  and  space  in  the  physical 
plant  to  property  store,  stndy  and 
conserve  the  collection.  Space  used  for 
storage,  study,  conservatian  and,  if 
exhibited,  any  exhibition  must  not  be 
tised  for  aon-curatorial  pnrposes  that 
would  endanger  or  damage  the 
collection; 

(4)  Keep  the  collection  mider 
physically  secure  conditions  within 
storage,  latKiratory,  study  and  any 
exhibition  areas  by: 

(i)  Having  the  physical  plant  meet 
local  electrical,  fire,  building,  health  and 
safety  codes; 

(ii]  Having  an  appropriate  and 
operational  Hre  detection  and 
suppression  system; 

(iii)  Having  an  appropriate  and 
operational  intrusion  detection  and 
deterrent  system; 

(iv)  Having  an  adequate  emergency 
management  plan  to  cover  fires,  floods, 
natural  disasters,  civil  unrest,  acts  of 
violence,  structural  failures  and  failures 
of  mechanical  systems  within  the 
physical  plant; 

(v)  Providing  fragile  or  valuable  itenu 
in  a  collection  with  additional  security 
such  as  locking  the  items  in  a  safe,  vault 
or  museum  specimen  cabinet,  as 
appropriate; 

(vi)  Limiting  and  controlling  access  to 
keys,  the  collections  and  the  physical 
plant:  and 

(vii)  Inspecting  the  physical  plant 
regularly  in  accordance  with  i  79.9  of 
this  part  for  possible  security 
weaknesses,  and  taking  necessary 
actions  to  maintain  the  integrity  of  the 
collection; 

(5)  Require  staff  or  consultants  who 
are  responsible  for  caring  for  the 
collection  to  have  expertise  appropriate 
to  the  particular  material  remains  and 
associated  records,  and  meet  pertinent 
professional  qualifications; 

(6)  Handle,  store,  clean,  conserve  and, 
if  displayed,  display  the  material 
remains  and  associated  records  in  a 
manner  that  protects  them  from 
breakage  and  possible  deterioration 
from  adverse  temperature  and  relative 
humidity,  visible  light  and  ultraviolet 
radiation,  dust.  soot,  gases,  mold. 
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fungus,  insects  and  rodents,  and  general 
neglect; 

(7)  If  material  remains  in  a  collection 
are  to  be  treated  with  chemical  solutions 
or  preservatives  that  v^riil  permanendy 
alter  the  remains,  retain  samples  of  each 
artifact  type,  environmental  speamen  or 
other  category  of  material  remains 
represented  in  the  collection  without 
any  conservation  treatment  beyond  dry 
brushing  for  future  analytical  purposes; 

(8)  Inspect  the  collection  regularly  in 
accordance  with  §  79.9  of  this  part  for 
possible  deterioration  and  damage,  and 
perform  only  those  actions  as  are 
absolutely  necessary  to  stabilize  the 
collection  and  rid  it  of  any  agents  of 
deterioration; 

(9)  Conduct  inventories  periodically  in 
accordance  with  §  79. 9  of  this  part  in 
order  to  verify  the  location  of  the 
material  remains,  associated  records 
and  any  Government-furnished  personal 
property  in  the  possession  of  the 
repository:  and 

(10)  Provide  access  to  the  collection  in 
accordance  with  section  79.6  of  this  part. 

§  79.6     Us*  of  coHections. 

(a)  Federally-owned  and  administered 
archeological  collections  should  be 
made  available  for  legitimate  study  and 
use.  consistent  with  the  condition,  value 
and  uniqueness  of  the  collection  and 
with  the  mission  of  the  Federal  agency 
responsible  for  the  collection. 

(b)  Guidelines  for  use. 

(1 )  A  collection  should  be  available  to 
qualified  persons  for  study  and  for  loan, 
to  be  used  for  public  interpretation, 
educational  and  scholarly  purposes  such 
as  in-house  and  traveling  exhibits, 
teaching,  scientific  study  and  research. 
Qualified  persons  should  include 
researchers,  scholars,  archeological 
contractors,  educators  and  students. 
Any  resulting  exhibits  and  publications 
should  acknowledge  and  credit  the 
repository,  the  responsible  Federal 
agency  and,  if  the  collection  is  from 
Indian  lands,  the  Indian  or  Indian  tribe 
that  owns  or  has  jurisdiction  over  the 
said  lands. 

(2)  Religious  or  sacred  objects  in  an 
archeological  collection  should  be 
available  to  quahfied  persons  for  use  in 
religious  or  spintual  ceremonies  or 
rituals.  Generally  those  objects  would 
be  of  mteiest  to  Indian  tribes.  Alaskan 
Native  corpK)ration8  and  other 
indigenous  and  immigrant  ethnic,  social 
and  religious  groups  that  have 
historically,  habitually  or  exclusively 
used  the  specific  objects  or  class  of 
objects  in  religious  or  spiritual  activities. 

(3)  Restrictions  should  be  placed  on 
the  display,  study  or  loan  of  any  part  of 
the  collection  if  such  use  would  damage 
or  destroy  the  matenal  remains  or 


associated  records.  In  those  instances 
when  a  proposed  use  of  an  ob)ect  would 
damage  or  destroy  it.  such  use  should  be 
limited  or  denied.  For  example, 
educational  programs  invoivmg  frequent 
handling  of  certain  objects  may  damage 
the  objects.  In  such  instances,  use 
should  be  limited  to  unprovenienced, 
nonunique.  nonfragile  objects  or  to  a 
sample  of  objects  drawn  from  a  larger 
collection  of  similar  obiects.  Certain 
laboratory  analyses  also  may  damage  or 
even  destroy  an  object.  In  such 
instances,  the  decision  to  allow  the 
analysis  to  be  conducted  should  be 
made  only  after  fully  considering  the 
potential  gam  in  scientific  information 
and  the  potential  loss  of  the  object, 

(4)  Human  remains  and  religious  and 
sacred  objects  should  be  handled  with 
special  care.  Restrictions  should  be 
placed  on  the  display,  study  or  loan  of 
'hose  remains  and  objects  if  such  use 
would  not  be  m  keeping  with  the 
dignitiy  and  respect  accorded  all  human 
remains  and  religious  objects. 

[5]  L'nder  the  Freedom  of  Information 
Act  (5  U.S.C.  552),  data  m  the  form  of 
associated  records  documenting  an 
archeological  resource  is  public 
information  unless  otherwise  excluded. 
Under  the  National  Historic 
Preservation  Act  (16  U  SC.  470  ei  seq.] 
and  the  Archaeological  Resources 
Protection  Act  (16  l',S,C,  A?Gaa-II]  the 
Federal  Agency  Official  must  restrict 
access  to  information  relating  to  the 
location  and  character  of  the  resource  if 
the  Official  determines  that  such 
disclosure  may  create  a  substantial  risk 
of  harm,  theft  or  destruction  to  such 
resources  or  to  the  area  or  place  where 
the  resources  are  located.  Access  to 
such  information  should  not  be  withheld 
from  archeological  contractors, 
researchers,  scholars,  students,  tribal 
representatives.  Federal,  State  or  local 
agency  personnel  or  other  qualified 
persons  for  legitimate  purposes. 

(6)  Repositories  should  not  loan  an 
object  to  a  third  party  without  a  written 
agreement  between  the  repository  and 
the  third  party  that  specifies  the  terms  of 
the  loan.  Appendix  A  to  the  regulations 
in  this  part  contains  an  example  of  a 
loan  agreement.  At  a  minimum,  an 
agreement  should: 

(i)  State  the  purpose  of  the  loan; 

(ii)  Stipulate  the  length  of  the  loan; 
and 

(iii)  State  that  the  object  being  loaned 
will  be  handled  with  care  so  as  not  to 
damage  or  reduce  its  scholarly  or 
scientific  value. 

(7)  Repositories  should  maintain 
records  documenting  approved  loans, 
exhibits,  studies  and  other  uses  of  the 
collection. 


(8)  Repositories  may  charge 
reasonable  fees  to  persons  studying  or 
borrowing  the  collection  or  a  part  of  it  to 
cover  costs  for  handling,  packing, 
shipping  and  insuring  material  remains, 
for  photocopying  associated  records, 
and  for  any  other  incidental  costs 
related  to  the  use  or  loan.  Fees  should 
be  determined  in  consultation  with  the 
Federal  Agency  Official. 

§  79.7     Contracts  and  agreements. 

(a)  Prior  to  authorizing  any  surface 
collection,  subsurface  testing  or 
excavation  of  an  archeological  resource, 
the  Federal  Agency  Official  should 
instruct  agency  archeologists  and  non- 
Federal  archeologists  under  contract  or 
permit  to  consult  with  curators, 
collections  managers  and  conser\'ators 
from  the  specified  repository  regarding 
procedures  for  cleaning,  labeling, 
cataloging,  documenting,  conserving  and 
packaging  material  remains  in  the  field. 

(b)  Any  contract,  agreement  or  other 
written  instrument  entered  into  by  a 
Federal  Agency  Official,  a  repository 
and  any  other  party  for  the  care  and 
maintenance  of  a  collection  should; 

(1)  Contain  any  special  instructions 
for  handling,  storing,  cleaning  and 
conserving  the  collection; 

(2)  Specify  procedures  to  be  used  by 
the  repository  for  reviewing  and 
approving  or  denying  requests  for  study, 
loan,  display,  public  interpretation  and 
other  uses:  contain  instructions  on 
authorized  and  restricted  uses;  and 
specify  methods  for  documenting 
approved  uses.  This  will  enable  the 
repository  to  fully  manage  the 
collections  placed  under  its  care  without 
involving  the  Federal  Agency  Official 
and  the  owner,  if  the  owner  is  other  than 
the  United  States  Government,  in  the 
routine  management  of  a  collection.  If 
the  repository  has  existing  operating 
procedures  and  criteria,  which  are 
consistent  with  the  regulations  in  this 
part,  for  evaluating  requests  to  use 
collections,  those  procedures  and 
criteria  should  be  used,  after  making 
any  necessary  modifications,  in  lieu  of 
developing  new  ones. 

(3)  Contain  instructions  on  restricted 
access  to  site  locational  information 
such  as  that  contained  in  site  record 
forms: 

(4)  Specify  the  time  interval  within 
which  the  physical  plant  is  to  be 
periodically  inspected,  the  intervals 
within  which  the  collection  and  any 
Government-furnished  personal 
property  in  the  possession  of  the 
repository  are  to  be  inspected  and 
inventoried,  and  methods  for 
documenting  such  inspections  and 
inventories; 
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(5)  Specify  the  term  and  any 
associated  costs  of  the  agreement  and 
the  process  to  modify,  suspend,  extend 
and  terminate  the  agreement: 

(6)  Contain  a  statement  identifying 
who  oivns  or  has  jurisdiction  over  the 
collection; 

(7)  Contain  a  statement  that  the 
collection  will  not  be  transferred  or 
exchanged  without  the  written 
permission  of  the  Federal  Agency 
Official  and  the  owner,  if  the  owner  is 
other  than  the  United  States 
Government; 

(8)  Contain  a  statement  that  the 
collection  will  not  be  sold: 

(9)  Contain  a  statement  that  the 
collection  will  be  administered  in 
accordance  with  the  regulations  in  this 
part;  and 

(10)  If  the  collection  is  from  Indian 
lands,  contain  a  statement  that  the 
individual  Indian  or  Indian  Tribe  having 
jurisdiction  or  ownership  rights  over  the 
said  lands  consents  to  the  disposition. 

§  79.8    Disposition  of  collections. 

(a)  Consistent  with  the  Federal 
Property  and  Administrative  Services 
Act  (40  U.S.C.  484),  its  implementing 
regulations  [41  CFR  Part  101)  on  Federal 
property  management,  and  any  agency- 
specific  statutes  and  regulations  on  the 
management  of  museum  collections,  the 
Federal  Agency  Official  should  deposit 
a  collection  in  a  repository  only  after: 

(1)  Consulting  with  persons  having 
expertise  in  curation  matters  such  as 
those  listed  in  paragraph  (c)  of  this 
section: 

(2)  If  the  collection  is  from  Indian 
lands,  consulting  with  the  Indian  Tribal 
Official  to  obtain  the  tribe's  or 
individual  Indian's  consent,  in  writing, 
for  depositing  the  Indian-owned 
collection  in  the  said  repository: 

(3)  Determinmg  that  the  repository 
meets  the  capability  requirements  set 
forth  in  §  79.5  of  this  part: 

(4)  The  repository  agrees  in  writing 
that  the  collection  will  be  cared  for  and 
maintained  in  a  manner  consistent  with 
this  part; 

(5)  Determining  that  the  archeological 
contractor,  grantee,  permittee  or  other 
person  who  surveyed  or  excavated  the 
archeological  resource  has  completed 
initial  processing  (such  as  cleaning, 
sorting,  labeling  and  packaging)  and 
documentation  (such  as  analysis  and 
report  writing)  of  the  collection:  and 

(6)  Notifying  the  State  Historic 
Preservation  Officer  and  the  owner,  if 
the  owner  is  other  than  the  United 
States  Government,  of  the  name  and 
location  of  the  repository  for  record- 
keeping purposes.  If  the  repository  is 
located  in  a  State  other  than  the  State  in 
which  the  archeological  resource  is 


located,  the  Federal  Agency  Official 
should  notify  the  State  Historic 
Preservation  Officers  in  both  States. 

(b)  Location  of  collections.  (1)  When 
possible,  the  Federal  Agency  Official 
should  deposit  the  collection  in  a 
repository  that  is  geographically  near 
the  site  or  project  location  or  in  the 
State  of  origin  so  that  the  collection  may 
be  readily  accessible  to  local  citizens 
and  researchers. 

(2)  When  possible,  the  Federal 
Agency  Official  should  deposit  the 
collection  in  a  repository  that  stores  and 
maintains  other  collections  from  the 
same  site  or  project  location,  thereby 
reducing  the  agency's  and  the 
repository's  costs  for  storing, 
maintaining  and  studying  the  various 
collections. 

(3)  When  an  archeological  center  or 
regional  repository  is  used,  the  Federal 
Agency  Official  should  deposit  the 
collection  in  a  center  or  regional 
repository  that  houses  collections  from  a 
similar  geographic  region  or  cultural 
area. 

(4)  The  Federal  Agency  Official 
should  not  subdivide  and  store  the 
collection  at  more  than  a  single 
repository  unless  such  subdivision  is 
necessary  to  meet  special  storage, 
conser\'at'on  or  research  needs. 

(5)  Material  remains  and  associated 
records  documenting  the  excavation  of 
an  archeological  resource  should  be 
deposited  in  the  same  repository  to 
maintain  the  integrity  and  research 
value  of  the  collection. 

(c)  Sources  for  technical  assistance. 
The  Federal  Agency  Official  should 
consult  with  persons  having  experfise  in 
the  curation  of  collections  in  order  to 
make  informed  decisions  on  the 
qualifications  and  appropriateness  of  a 
repository  to  care  for  and  maintain  a 
collection.  Persons  who  should  be  able 
to  provide  technical  assistance  include 
the  agency's  Historic  Preservation 
Officer  and  archeologists,  curators  and 
other  cultural  resource  specialists  in  the 
agency:  the  State  Historic  Preservation 
Officer  and  the  State  Archeologist; 
departments  of  anthropology  at  the 
State  museum  or  State  university;  the 
American  Association  of  Museums;  the 
Smithsonian  Institution;  and  the 
National  Park  Service. 

(d)  Consistent  with  applicable  Federal 
procurement  and  property  management 
statutes  and  regulations,  examples  of 
methods  used  by  Federal  agencies  to 
adequately  care  for  and  maintain  a 
collection  include  but  are  not  limited  to: 

(1)  Placing  the  collection  in  a 
repository  owned,  leased  or  otherwise 
operated  by  the  Federal  agency: 

(2)  Including  curatorial  requirements 
in  an  initial  permit  or  contract  for 


archeological  surface  collection, 
subsurface  testing  or  data  recovery; 

(3)  Entering  into  a  cooperative 
agreement,  a  memorandum  of 
understanding  or  a  memorandum  of 
agreement,  as  appropriate,  with  a  State, 
local  or  tribal  repository,  or  a  university, 
museum  or  other  scientific  or 
educational  institution  that  operates  or 
manages  a  repository,  for  curatorial 
services: 

(4)  Entering  into  a  contract  or 
purchase  order  with  a  repository  for 
curatorial  services; 

(5)  Entering  into  an  interagency 
agreement  with  another  Federal  agency 
for: 

(i)  Curatorial  services; 

(ii)  Transferring  the  collection  to  the 
other  Federal  agency:  or 

(iii)  Exchanging  the  collection  for 
another  collection  that  is  owned  by  the 
other  Federal  agency; 

(6)  Exchanging  the  collection  for 
another  collection  that  is  owned  by  a 
State,  local  or  tribal  repository,  or  a 
university,  museum  or  other  scientific  or 
educational  institution,  for  public 
purposes  such  as  conservation  and 
education;  and 

(7)  Transferring  the  collection  by 
donation  to  a  State,  local  or  tribal 
repository,  or  a  university,  museum  or 
other  scientific  or  educational 
institution,  for  public  purposes  such  as 
conservation  and  education. 

(e)  Prohibitions.  The  Federal  Agency 
Official  shall  not  sell  or  discard  a 
collection  or  any  part  of  it  if  the 
collection  was  removed  or  recovered 
from  a  prehistoric  or  historic 
archeological  resource  under  the 
authority  of,  or  in  violation  of,  the 
Antiquities  Act  (16  U.S.C.  431^33),  the 
Archeological  and  Historic  Preservation 
Act  (16  U.S.C.  469-t69c),  section  110  of 
the  National  Historic  Preservation  Act 
(16  U.S.C.  470  et  seq.].  or  the 
Archaeological  Resources  Protection 
Act  (16  U.S.C.  470OO-//). 

(f)  The  Federal  Agency  Official  shall 
maintain  records  on  the  disposition  of 
each  collection  and  any  Government- 
furnished  personal  property,  inlcuding 
but  not  limited  to: 

(1)  A  catalog  list  of  the  contents  of  the 
collection; 

(2)  A  list  of  any  Government- 
furnished  personal  property  in  the 
possession  of  the  repository: 

(3)  Reports  documenting  periodic 
inspections  and  inventories; 

(4)  Reports  documenting 
investigations  of  loss,  damage  or 
destruction: 

(5)  The  name  and  location  of  the 
repository;  and 
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(6)  Ajiy  subaequenl  transfer  and 
exchange. 

§  79.9    Pviodic  Inapactions. 

(a)  CcaisiBlent  witb  the  Federal 
Property  and  Admimstrative  Services 
Act  (40  U.S.C.  484).  its  impletnenting 
regulations  (41  CFR  Part  101}  on  Federal 
property  management,  and  any  agency- 
specific  statutes  and  regulations  on  the 
management  of  museum  collections, 
repositories  that  house  and  care  for 
federally-owned  or  administered 
collections  shall; 

(1]  Provide  the  Federal  A.gency 
Official  with  a  copy  of  the  catalog  list  of 
the  content*  of  the  ooiiection  deposited 
in  the  repository  and  a  list  of  any 
Government-furnished  personal 
property  in  the  possession  of  the 
repository, 

(2)  Periodically  inspect  the  physical 
plant  for  the  purpose  of  monitoring  the 
physical  security  and  environmental 
control  measures; 

(3)  Periodically  inspect  the  collecUon 
for  the  purpose  of  assessing  the 
condition  of  tix  material  remains  and 
associated  records  and  monitoring  those 
remains  and  records  for  possible 
deterioration  and  damage; 

(4)  Periodically  inventory  the 
collection  by  accession,  lot  or  catalog 
record  for  the  purpose  of  verifying  the 
location  of  the  material  remains  and 
associated  records; 

(5)  Annually  inventory  any 
Govemment-fumi&hed  personal 
property  such  as  specimen  cabinets  and 
exhibit  cases  in  the  possession  of  the 
repository; 

(6)  Have  qualified  professionals 
conduct  the  inspections  and  inventorips; 

(7)  Following  each  inspection  and 
inventor^',  notify  the  Federal  Agency 
Official,  in  writing,  concerning  the 
results  of  the  inspection  and  inventory, 
the  status  of  the  collection,  treatments 
completed  aad  recomnvendations  for 
additional  treatments; 

(8)  Within  five  (5)  days  of  the 
discovery  of  any  loss  of.  damage  to  or 
destruction  of  the  collection  or  any 
Government-furnished  personal 
property,  notify  the  Federal  Agency 
Official  in  writing,  concerning 
circumstances  surrounding  the  lost, 
stolen,  damaged  or  destroyed  collection 
or  personal  property;  and 

(9)  Make  the  collection  available  for 
periodic  inspection  by  the  Federal 
Agency  Official  or  designated 
representative. 

(b)  The  Federal  Agency  Official  or 
designated  representative  shall 
periodically  inspect  the  repositorj',  the 
collection  and  any  Government- 
furnished  personal  property  for  the 
purposes  of; 


(1)  Inventorying  Government  property; 

(2)  hrvestigating  reports  of  lost,  stolen, 
damaged  or  destroyed  Government 

property; 

(3)  Determining  whether  the 
repository  stil!  meets  the  minimum 
capability  requirements  set  forth  in  this 
part;  and 

(4]  EvaluaUng  the  performance  of  the 
repository  in  properly  managing  the 
ooUections. 

(c)  The  period  of  and  methods  for 
documenting  inspections  and 
inventories  shall  be  mutually  agreed  to, 
in  writing,  between  the  Federal  Agency 
Official  and  the  repository,  and  be 
appropriate  to  the  nature  and  content  of 
the  collection.  Material  remains  and 
records  of  a  fragile,  perishable  or 
valuable  nature  should  be  inspected  and 
inventoried  on  a  more  frequent  basis 
than  other  remains  or  records. 

(d)  In  those  instances  where  a 
repository  is  housing  and  caring  for 
several  collections  that  are  owned  or 
administered  by  several  Federal 
agencies,  the  pertinent  Federal  Agency 
Officials  should,  to  the  extent  possible; 

(Ij  Direct  the  repository  to  coordinate 
the  periodic  inspections  and  inventories 
stipulated  in  paragraphs  (a){2Ha)(5)  of 
this  section  for  each  of  the  collections; 
and 

(2)  Cooperate  with  the  other  Federal 
Agency  Officials  by  designating  one  or 
more  qualified  Federal  agency 
professionals  to  conduct  inspections 
pursuant  to  paragraphs  (b)(lj  through 
(b)(4)  of  this  section  on  behalf  of  the 
other  agencies,  and  prepare  and 
distribute  to  each  Federal  Agency 
Official  a  written  report  of  findings  and 
recommendations  to  correct  or  resolve 
any  problems  identified. 

§  79.10    FundJng. 

Subject  to  appropriations  by  the 
Congress  for  such  purposes,  a  variety  of 
approaches  are  used  by  Federal 
agencies  to  ensure  that  sufficient  funds 
are  available  for  adequate,  long-term 
care  and  maintenance  of  collections. 
Those  approaches  include  but  are  not 
limited  to  the  following: 

(a)  Including  curatorial  costs  in 
requests  for  annual  appropriations  for 
the; 

(1)  Purchase,  construction  and/or 
operation  and  maintenance  of  a 
repositor>'  owned,  leased  or  otherwise 
operated  by  the  Federal  agency; 

(2)  Maintenance  of  any  cooperative 
agreement,  memorandum  of 
understanding,  memorandum  of 
agreement,  contract  or  interagency 
agreement  with  a  repository  for  long- 
term  curatorial  services; 

(b)  Directing  licensees  and  permittees 
to  pay  repositories  for  reasonable 


curatorial  costs  as  a  condition  to  the 
issuance  of  a  Federal  license  or  permit: 

(c)  Ensuring  that  a  repository  has 
sufficient  operating  funds  to  pay  for 
reasonable  curatorial  costs  as  a 
condition  to  entering  into  any 
cooperative  agreement  memorandum  of 
understanding,  memorandum  of 
agreement,  or  interagency  agreement 
giving  the  repository  the  right  to 
possess,  use  and  study  the  federally 
owned  or  sdmimslered  collection; 

(d)  Inciuding  curatonal  costs  paid  by 
any  grantee  as  project  costs  eligible  for 
reimbursement  by  the  Federal  agency  as 
a  part  of  the  grant  project; 

(e)  Including  curatorial  costs  paid  by 
any  State  agency  to  carry  out  the 
Federal  agency's  preservation 
responsibilities  as  project  costs  eligible 
for  reimbursement  by  the  Federal 
agency  as  a  part  of  the  project; 

(f)  Including  curatorial  costs  for 
resources  recovered  during 
identification  and  evaluation  surveys  in 
project  plaiming  budgets  rather  than  in 
mibgation  budgets; 

(g)  Including  curatorial  costs  for 
resources  excavated  during  data 
recovery  operations  in  project  mitigation 
budgets;  and 

(h]  Waiving  the  1  percent  limitation 
on  mitigation  costs  contained  m  the 
Archeological  and  Histonc  Preservation 
Act  (16  U.S.C.  469-469cl  after  obtaining 
the  concurrence  of  the  Secretary  of  the 
Interior  and  after  notifying  the 
Committee  on  Interior  and  Insular 
Affairs  of  the  United  States  House  of 
Representatives  and  the  Committee  on 
Energy  and  Natural  Resources  of  the 
United  States  Senate. 

Appendix  .^  to  Part  79 — Example  of  a  Sbori- 
tenn  Loan  Agreemenl 

Short-Term  Luari  .Agreement  Between  the 

(Repository) 
and  the 


(Borrower) 
The_ 


hereinafter  called  the 


Repositor}'.  agrees  to  loan  to  the . 

hereinafter  called  the  Borrower,  certain 
artifacts,  specimens  and  associated  records, 
listed  in  Attachment  A,  -which  were  collected 

from  the archeological  sitelsj. 

assigned site  nuniber(sj.  and 

recovered  in  connection  with  the 

project,  located  in county,  in 

the  State  of The  Collection  is  the 

property  of  the  United  States  Government. 
The  artifacts,  specimens  and  atsocialed 
records  are  being  loaned  for  the  purpose(s)  of 

,  beginning  on 19 and 

ending  on 19 

During  the  term  of  the  loan,  the  Borrower 
agrees  to  handle,  package  and  sliip  or 
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transport  the  Collection  in  a  manner  that 
protects  it  from  breakage,  loss,  deterioration 
and  contamination,  in  conformance  with  the 
regulation  (36  CFR  Part  79)  for  the  curation  of 
federally-owned  and  adm.mistered 
archeoiogical  collections  and  the  Secretary  of 
the  Interior's  Guidelines  for  Historic  and 
Archeoiogical  Resource  Management.  The 
Borrower  also  agrees  to  assume  full 
responsibility  for  insuring  the  Collection 
during  transit  and  while  in  its  custody. 
Within  five  [5]  days  of  discovery,  the 
Borrower  will  notify  the  Repository  of 
instances  and  circumstances  surrounding  any 
loss  of.  damage  to.  or  destruction  of  the 
Collection  and  will,  at  the  direction  of  the 
Repository,  take  steps  to  conserve  damaged 
materials. 

The  Borrower  agrees  to  acknowledge  and 
credit  the  United  States  Government  and  the 
Repository  in  any  exhibits  or  publications 
resulting  from  the  loan.  The  credit  line  shall 
read  as  follows:  "Courtesy  of  the " 

L'pon  termination  of  this  agreement,  the 
Borrower  agrees  to  properly  package  and 
ship  or  transport  the  Collection  to  the 
Repository. 

Either  party  may  terminate  this  agreement, 

effective  not  less  than days  after 

receipt  by  the  other  party  of  written  notice, 
without  further  liability  to  either  party. 

Signed: —   

Date: 

Signed: —  

Date: 

Attachment  A:  Inventory  of  the  Objects 
lifing  Loaned 

Appendix  B  to  Part  79 — E.\ample  of  a 
Memorandum  of  Understanding  for 
Curatorial  Services 

.Memorandum  of  Understanding  for 
Curatorial  Services  between  the 

(Federal  Agency) 
and  the 

(Repository) 

This  .Memorandum  of  Understanding  is 

entered  into  this day  of ,  19 , 

between  the  United  States  of  America,  acting 

by  and  through  the .  hereinafter  called 

the  Depositor,  and  the hereinafter 

called  the  Repository,  in  the  State  of 

The  Parties  do  witnesseth  that. 

Whereas,  the  Depositor  has  the 
responsibility  under  Federal  law  to  preserve 
for  future  use  certain  archeoiogical 
collections  of  artifacts,  specimens  and 
associated  records,  herein  called  the 
Collection,  listed  in  Attachment  A  which  is 
attached  hereto  and  made  a  part  hereof,  and 
is  desirous  of  obtaining  curatorial  services: 
and 

Whereas,  the  Repository  is  desirous  of 
obtaining,  housing,  and  caring  for  the 
Collection,  and  recognizes  the  benefits  which 
will  accrue  to  it.  to  the  public,  and  to 
scientific  interests  by  housing  and  caring  for 
the  Collection  for  study  and  other 
educational  purposes;  and 

Whereas,  the  Parties  hereto  recognize  the 
Federal  Government's  continued  ownership 
or  control  of  the  Collection  and  its 
responsibility  to  ensure  that  the  Collection  is 
suitably  preserved  and  maintained  for  the 
public  good:  and 


Whereas,  the  Parties  hereto  recognize  the 
mutual  benefits  to  be  derived  by  having  the 
Collection  suitably  housed  and  cared  for  by 
the  Repository; 

Now  therefore,  Ihe  Parties  do  mutually 
agree  as  follows: 

1.  The  Repository  shall: 

a.  Provide  for  the  professional  care  and 
management  of  the  Collection  from  the 

archeoiogical  site(s).  assigned 

site  number(s),  collected  in 

connection  with  the project,  located 

in , 


.  county,  in  the  State  of 


b.  Perform  all  work  necessary  to  protect 
the  Collection  in  accordance  with  the 
regulation  (36  CFR  Part  79)  for  the  curation  of 
federally-owned  and  administered 
archeoiogical  collections,  the  Secretary  of  the 
Interior's  Guidelines  for  Historic  and 
Archeoiogical  Resource  Management,  and  the 
stipulations  listed  in  Attachment  B  to  this 
Mem.orandum  on  the  use  of  the  Collection. 

c.  Assign as  the  Curator, 

as  the  Collections  Manager  and 

as  the  Conservator  for  this  work. 


These  designations  shall  not  be  changed 
without  prior  written  permission  of  the 
Depositor. 

d.  Begin  all  work  on  or  about and 

continue  for  a  period  of years  or  until 

sooner  terminated  or  revoked  in  accordance 
with  the  terms  set  forth  herein. 

e.  Not  mortgage,  pledge,  assign,  transfer, 
exchange,  give,  sublet  or  part  with  possession 
of  any  of  the  Collection  in  any  manner  to  any 
third  party  either  directly  or  indirectly 
without  the  prior  written  permission  of  the 
Depositor  and  not  do  or  suffer  anything  to  be 
done  whereby  any  of  the  Collection  shall  or 
may  be  encumbered,  seized,  taken  in 
execution,  sold,  attached,  lost,  stolen, 
destroyed,  or  damaged. 

f.  Not  in  any  way  adversely  alter  or  deface 
any  of  the  Collection  except  as  may  be 
absolutely  necessary  in  the  course  of 
scientific  study,  analysis,  and  research.  Any 
study  that  will  involve  the  intentional 
destruction  of  any  of  the  Collection  must  be 
approved  in  advance  and  in  writing  by  the 
Depositor. 

g.  Provide  and  maintain  a  repository 
facility  having  requisite  equipment  and 
space,  and  adequate  safeguards  for  the 
physical  security  and  controlled  environment 
for  the  Collection  and  the  Government- 
furnished  personal  property,  listed  in 
Attachment  C,  in  the  possession  of  the 
Repository. 

h.  Annually  inventory  the  Government- 
furnished  personal  property  and  inspect  the 

facilities  and  the  Collection.  Every 

years,  inventory  the  Collection.  Perform  only 
those  conservation  treatments  as  are 
absolutely  necessary  to  ensure  the  physical 
stability  and  integrity  of  the  Collection,  and 
report  the  results  of  all  inventories, 
inspections  and  treatments  to  the  Depositor. 

i.  Within  five  (5)  days  of  discovery,  report 
all  instances  of  and  circumstances 
surrounding  loss  of,  damage  to,  or  destruction 
of  the  Collection  end  the  Government- 
furnished  personal  property  to  the  Depositor, 
and  those  actions  taken  to  stabilize  the 
Collection  and  to  correct  any  deficiencies  in 
the  physical  plant  or  operating  procedures 


that  may  have  contributed  to  the  loss  of 
damage.  Any  actions  that  will  involve  the 
repair  and  restoration  of  any  of  the  Collection 
and  the  Government-furnished  personal 
property  must  be  approved  in  advance  and  in 
writing  by  the  Depositor. 

j.  Review  and  approve  or  deny  requests  for 
access  to.  short-term  loan,  study  and  other 
uses  of  the  Collection  in  accordance  with  the 
regulation  (36  CFR  Part  79)  for  the  curation  of 
federally-owned  and  administered 
archeoiogical  collections  and  the  stipulations 
on  use  (Attachment  B)  required  by  the 
Depositor. 

2.  The  Depositor  shall: 

a.  On  or  about . ,  deliver  or  cause  to 

be  delivered  to  the  Repository  the  Collection, 
as  described  in  Attachpient  A,  and  the 
Government-furnished  personal  property,  as 
described  in  Attachment  C. 

b.  Designate _.  having  expertise  in 

the  care  and  management  of  archeoiogical 
collections,  as  the  Depositor's  Representative 
to  exercise  full  authority  with  regard  to  this 
Memorandum. 

c.  Every years,  have  the 

Depositors  Representative  inspect  and 
inventory  the  Collection  and  inspect  the 
repository  facility  jointly  with  the 
Repository's  designated  representatives. 

3.  Removal  of  all  or  any  portion  of  the 
Collection  from  the  premises  of  the 
Repository  for  use  in  interpretive  displays, 
for  educational  or  scholarly  purposes,  or  for 
use  in  religious  or  spiritual  ceremonies,  may 
be  allowed  only  in  accordance  with  the 
regulation  (36  CFR  Part  79)  for  the  curation  of 
federally-owned  and  administered 
archeoiogical  collections,  the  stipulations  on 
use  in  Attachment  B,  and  any  conditions  of 
handling,  packaging,  transporting,  and  other 
conditions  specified  by  the  Repository  to 
prevent  breakage,  deterioration  or 
contamination. 

4.  The  Collection  or  portions  thereof  may 
be  exhibited,  photographed  or  otherwise 
reproduced  and  studied  in  accordance  with 
the  stipulations  on  use  m  Attachment  B.  All 
exhibits,  reproductions  and  studies  must 
credit  the  Depositor  and  the  Repository,  and 
read  as  follows:  "Courtesy  of  the 


5.  The  Repository  shall  maintain  complete 
and  accurate  records  of  the  Collection  and 
the  Government-furnished  personal  property, 
including  information  on  the  study,  use.  loan 
and  location  of  said  Collection  which  has 
been  removed  from  the  premises  of  the 
Repository. 

6.  Upon  execution  by  both  parties,  this 
Memorandum  of  Understanding  shall  be 

effective  on  this date  of 

19 ,  and  shall  remain  in  effect  for 

years,  at  which  time  it  will  be 


reviewed,  revised,  as  necessary,  and 
reaffirmed  or  terminated.  This  Memorandum 
may  be  revised  or  extended  by  mutual 
consent  of  both  parties,  or  by  issuance  of  a 
written  amendment  signed  and  dated  by  both 
parties.  Either  party  may  terminate  this 
Memorandum  by  providing  90  days  written 
notice.  Upon  termination,  the  Repository 
shall  return  such  Collection  to  the  destination 
directed  by  the  Depositor  and  in  such  manner 
to  preclude  breakage,  loss,  deterioration  and 
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contamination  during  handling,  packaging 
and  shipping,  and  in  accordance  with  other 
conditions  specified  in  writing  by  the 
Depositor.  If  the  Repository  terminates  or  is 
in  default  of  this  Memorandum,  the 
Repository  shall  fund  the  packaging  and 
transportation  costs.  If  the  Depositor 
terminates  this  Memorandum,  the  Depositor 
shall  fund  the  packaging  and  transportation 
costs. 

7.  Title  to  the  Collection  being  cared  for 
and  maintained  under  this  Memorandum  lies 
with  the  Federal  Government. 

In  Witness  Whereof,  the  Parties  hereto 
have  executed  this  Memorandum. 

Signed; —  

Date; — 

Signed: — 

Date; 

Attachment  A;  Inventory  of  the  Collection 

Attachment  B;  St)pulations  on  Use  of  the 
Collection  Required  by  the  Depositor 

Attachment  C;  Inventory  of  the 
Government-furnished  Personal  Property 
(FP  Doc  87-197,51  Filed  8-27-87;  8;45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner 

24  CFR  Parts  203  and  234 
(Docket  No.  R-87-1317;  FR-226$1 

Termination  of  Section  245(b)  GPM 
Program 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
ACTION:  Final  rule. 

summary:  This  final  rule  terminates  the 
section  245(b)  Modified  Graduated 
Payment  Mortgage  (GPM)  program.  In 
the  Departments  view,  termination  of 
the  program  is  warranted  (as  discussed 
in  the  proposed  rule  initiating  this 
action)  because  of  the  program's 
disproportionately  high  claim  rate  and 
because  of  the  availability  of  less  risky 
and  often  less  expensive  substitute 
programs. 

EFFECTIVE  DATE:  October  13, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

|ohn  Coonts,  Office  of  Insured  Single 
Family  Housing,  Room  9266,  Department 
of  Housing  and  Urban  Development,  451 
Seventh  Street  SW.,  Washington,  DC 
20410.  Telephone  number  (202)  755-3046. 
(This  is  not  a  toll-free  number.) 
SUPPLEMENTARY  INFORMATION: 

Summary  of  the  Proposed  Rule 

The  Department  published  in  the 
Federal  Register  of  March  26. 1987  (52 
FR  9666)  a  rule  that  proposed  the 
termination  of  the  section  245(b) 
Modified  Graduated  Payment  Mortgage 
(GPM)  program.  The  preamble  to  the 
proposed  rule  described  the  GPM 
program  and  discussed  in  some  detail 
the  history  of  section  245(b),  pointing  out 
that— 

the  mcidified  GPM  program  under  section 
245(h)  was  approved  in  an  effort  to  make 
single  family  housing  more  affordable, 
especially  to  first-time  homebuyers.  The 
legislative  history  indicated  that  Congress 
was  concerned  that  the  increasing  cost  of 
iiousing  at  that  lime  made  the  achievement  of 
the  goal  of  homeownership  less  possible  for 
this  class  of  homebuyer. 

The  March  26.  1987  rule  also  pointed 
out  that  the  Department  had  had 
reservations  about  the  soundness  of  the 
modified  GPM  program,  and  has  so 
testified  to  the  congressional  committees 
considering  the  enabling  legislation.  The 
Department  was  concerned  that  since 
"the  program  [was]  designed  to  take 
advantage  of  inflation,  it  necessarily 


requires  significant  inflation  in  order  for 
borrowers  to  meet  their  mortgage 
obligations."  52  FR  at  9667. 

The  regulations  at  paragraph  (f)  of 
§§  203.46  and  234.76.  implementing 
section  245(b),  provided  in  part  that 
"The  sum  of  the  payments  to  principal 
and/or  interest  shall  increase  annually 
for  a  period  of  ten  years  at  a  rate  of  4.9 
percent  per  year  or  for  a  period  of  5 
years  at  a  rate  of  7y2  percent  per  year." 
As  stated  in  the  proposed  rule  "This 
provision  requires  that  a  borrower's 
income  increase  annually  by  an  amount 
sufficient  to  meet  the  increased 
mortgage  payments  if  the  initial 
payment-to-income  underwTiting  ratios 
are  to  be  maintained."  52  FR  at  9667-8. 

The  proposed  rule  also  drew  attention 
to  the  increased  likelihood  of  default  in 
programs  where  borrowers  have  little  or 
no  equity  in  their  homes.  It  stated  that  in 
the  modified  GPM  program — 

the  borrower's  equity  is  eroded  through 
negative  amortization  throughout  the  early 
years  of  the  mortgage,  since  the  interest 
shortfall  between  initial  GPM  payments  and 
initial  level  mortgage  payments  over  the  first 
5  years  is  added  to  the  mortgage  balance. 
Paragraph  (b)  §§  203.46  and  234.76 
specifically  recognizes  the  possibility  of  this 
occurring  by  providing  that 
The  mortage  may  provide  that  any  interest 
which  accrues  and  which  is  unpaid  pursuant 
to  a  financing  plan  approved  by  the  Secretary 
shall  be  added  to  the  principal  obligation  of 
the  mortgage. 

Also  under  paragraph  (b)(2)(i)  of  §§  203.46 
and  234.76,  the  accrued  mortgage  interest  plus 
the  outstanding  mortgage  balance  may  be 
equal  to  "113  percent  of  the  appraised  value 
of  the  property."  .  .  .  Hence,  GPM  borrowers 
in  weak  markets  with  little  inflation  in  home 
prices  would  have  substantial  incentive  to 
default. 

52  FR  at  9668. 

The  Department  provided  further 
justification  in  the  proposed  rule  for  the 
elimination  of  the  section  245(b) 
modified  GPM  program  by  citing  claims 
data  for  mortgages  endorsed  over  the 
last  six  years  under  this  program.  The 
data  compared  the  claim  rate  in  the 
section  245(b)  modified  GPM  program 
with  that  of  the  section  203(b)  and  245(a) 
programs.  The  data  showed  that, 
especially  after  the  first  two  years  of 
endorsement  of  mortgages  under  these 
programs,  the  disparity  in  the  claim  rate 
(comparing  endorsements  for  the  period 
1981-1985)  between  the  section  245(b) 
program  and  the  other  two  programs 
becomes  very  pronounced. 

Data  cited  in  the  proposed  rule  show 

That  the  section  245(b)  GPMs  requiring  the 
least  equity  after  five  years  have  a 
cumulative  claim  rate  of  20.53  percent 
compared  to  a  claim  rate,  for  the  period  from 
endorsement  to  mid-1986,  of  9.91  percent  for 
the  section  203(b)  program  (excluding 


investor  and  low-downpayment  mortgages. 
When  all  section  203(b)  mortgages  are 
considered,  including  investor  and  low- 
downpayment  mortgages,  the  claim  rate  rises 
to  13.82  percent  for  the  section  203(h) 
program).  The  section  245(b)  claim  rate  for 

1981  endorsements  is  143  percent  higher  than 
that  of  the  245(a)  GPM  program.  (The  245(a) 
program  requires  a  substantial  initial  equity 
contribution  to  keep  the  mortgage  balance, 
inclusive  of  deferred  interest,  from  exceeding 
97  percent  of  the  original  appraised  value.) 

For  mortgages  endorsed  for  insurance  in 
1982.  the  cumulative  claim  rate  for  the  section 
245(b)  program  was  14.92  percent  compared 
to  a  claim  rate  of  9.50  percent  for  all 
mortgages  insured  under  section  203(b)  (the 
latter  figure  decreases  to  6.89  percent  when 
claims  filed  for  investor  and  low- 
downpayment  mortgages  are  excluded  from 
the  total  of  all  claims  filed  for  mortgages 
insured  under  section  203(b)). 

The  claim  rate  for  mortgages  endorsed  in 

1982  for  the  section  245(a)  program  was 
almost  (two-thirds)  less  (5.33  percent)  than 
that  of  the  245(b)  program.  The  comparable 
figures  among  the  three  programs  [i.e..  203(b), 
245(a),  and  245(b))  and  1983  are  less 
dramatic,  but  nonetheless  still  show  a  higher 
incidence  of  default  in  the  245(b)  program 
than  in  the  other  two  programs,  except  in 
1984  when  the  claim  rate  for  the  section 
245(b)  program  was  2.50  percent  compared  to 
a  claim  rate  of  2.70  percent  for  all  section 
203(b)  mortgages.  (This  seeming  aberration  is 
explained  by  the  historical  fact  that  the  claim 
rate  in  the  section  245(b)  program  is  low  in 
the  first  tv^o  years,  increasing  in  later  years, 
compared  to  the  claim  rate  in  the  section 
203(b)  program.) 

For  mortgages  endorsed  in  1983.  the 
cumulative  claim  rate  for  the  section  245(b) 
program  was  more  than  double  that  of  the 
rate  for  the  section  245(a)  program  (4.61 
percent  versus  2.02  percent)  and  almost  2Vs 
times  that  of  the  section  203(b)  program 
(excluding  investor  and  low-downpayment 
mortgages).  When  investor  and  low- 
downpayment  mortgages  are  included,  the 
section  203(b)  rate  increases  to  3.56  percent — 
still  lower  than  the  4. 61  percent  rate  for  the 
secUon  245(b)  program.  In  1984.  the  claim  rate 
percentages  were  2.50. 166.  and  1.38  for  the 
sections  245(b).  203(b)  (excluding  investor 
and  low-downpayment  mortgages),  and 
245(a),  respectively. 

Other  data  that  the  Department  found 
instructive  in  its  decision  to  terminate 
this  program  were  Department  of  Labor 
income  figures  for  the  period  1980-1985. 
and  statistics  on  the  sales  prices  of 
existing  homes  for  a  comparable  period. 
These  data  show  that  non-supervisory 
workers'  earnings  increased  about  27 
percent  for  the  years  1980-1985, 
compared  to  the  44  percent  mortgage 
payment  increase  over  a  5-year  period 
that  would  be  required  to  keep  pace 
with  the  7V2  percent  increase  in 
mortgage  payments  compounded 
annually.  Statistics  on  housing  prices 
show  that  for  a  like  period  the  median 
sales  prices  of  existing  homes  increased 
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by  21.4  percent.  The  Department 
acknowledged  m  the  proposed  rule  that 
this  increase  exceeded  the  annual  3 
percent  increase  needed  to  maintain  a 
rough  comparability  between  the  value 
of  a  house  and  the  outstanding  mortgage 
balance.  The  rule  cautioned,  however, 
that  the  21.4  percent  increase  was  a 
national  average  that  masked  the  fact 
that,  in  some  areas  of  the  country,  home 
prices  increased  by  less  than  3  percent 
annually. 

These  data,  including  those  showing 
the  comparatively  high  claim  rate  in  the 
section  245(b)  modified  GPM  program, 
along  with  the  Department's  belief  that 
good  substitutes  for  the  section  245(b) 
program  now  existed,  e.g..  the 
adjustable  rate  mortgage  (ARM!  (see  24 
CFR  203.49).  that  did  not  exist  m  1981. 
persuaded  the  Department  that  the 
modified  GP.M  program  should  be 
terminated.  The  Department  also  stated 
as  a  further  justification  for  eliminating 
this  program,  and  thus  removing  the 
implementing  regulations  at  24  CFR 
203.46  and  234.76,  that  'with  the  current 
low  rate  of  inflation  (translating  into 
lower  inflationary  equity  in  single  family 
homes  and  smaller  increases  in  wages) 
the  basis  on  which  the  program  was 
founded,  ;.e..  reliance  upon  continuing 
substantial  inflationary  increases  in 
home  sales  prices  and  family  income,  no 
longer  exists." 

Public  Comments 

The  proposed  rule  invited  public 
comment  for  a  60-day  period  ending 
May  26.  1987.  Eight  comments  were 
received.  Four  commenters  opposed 
elimination  of  the  program  while  three 
commenters  favored  its  elimination;  the 
remaining  commenter  expressed  no 
opinion,  but  sought  information  on  the 
data  relied  on  by  HUD  for  discontinuing 
the  GPM  program.  A  summary  of  the 
comments,  along  with  the  Department's 
responses,  follows: 

One  commenter,  in  arguing  against 
termination  of  the  section  245(b) 
program,  contended  that  the  low 
downpayment  and  low  initial  payments 
under  the  program  have  helped 
thousands  of  moderate-income  buyers  to 
own  a  home.  Another  commenter  raised 
a  similar  argument,  asserting  that  the 
section  245(b)  program  is  now  a  major 
financing  tool  for  many  builders  who  try 
to  provide  a  new  home  for  families  who 
were  limited  to  renting  or  buying 
unacceptable  resale  properties. 

In  the  Department's  view,  the  issue 
goes  beyond  the  program's  making 
homeownership  opportunities  available 
to  a  certain  class  of  buyers.  The  real 
issue  is  the  ability  of  these  homeowners 
to  avoid  losing  their  homes  because  they 
are  unable  to  meet  the  escalating 


payments  in  the  early  years  of  the 
mortgage.  Thus,  to  the  extent  that  many 
section  245(b)  mortgages,  as  the 
statistics  cited  above  indicate,  are 
f(5reclosed,  it  neither  advances  the  goal 
of  homeownership  nor.  contrary  to  a 
commenter's  argument,  acts  as  the  only 
possible  source  of  tax  shelter  for  low-  to 
middle-income  homebuyers. 

Two  commenters  disagreed  that  the 
VH.\  Adjustable  Rate  Mortgage  (.AJIM) 
IS  a  good  substitute  for  the  section 
245(bj  GF^.M  program.  According  to  these 
commenters.  the  limitations  on  seller 
f:nancing  concessions  along  with  the 
annual  cap  on  both  total  commitments 
and  commitments  per  lender  in  the  ARM 
program  result  in  its  not  being  a  good 
substitute  for  the  section  245(b)  GPM 
program. 

The  Department  recognizes  that  the 
ARM  program  may  have  certain 
imposed  limitations,  both  statutory  and 
regulatory — as  does  the  modified  GPM 
program.  For  example.  §  203  46(jl  limits 
to  a  maximum  of  50.000  the  number  of 
modified  GPMs  that  can  be  insured  in 
any  fiscal  year.  However,  the 
Department  reaffirms  its  position,  set 
forth  in  the  proposed  rule  (see  52  FR  at 
9668-69) that 

the  FHA  adjustable  rate  mortgage  fARM) 
allows  a  borrower,  including  first-time 
homebuyers.  to  achieve  the  same  end  as  the 
section  245(b)  GPM — lower  initial  payments 
than  for  a  fixed-rate  mortgage — but  at  lower 
cost  to  the  borrower  and  significantly  less 
risk  to  the  Department.  See  24  CFR  ^3.49. 

The  initial  section  245(b)  GPM  payment  is 
similar  to  the  payment  on  the  same  mortgage 
with  an  interest  rate  about  3  percentage 
points  betow  the  section  203(b)  current 
market  rate.  The  FHA  ARM  initial  payment  is 
based  on  an  interest  rate  that  is  generally 
(though  not  always)  lower  than  the  section 
203(b)  market  rate.  The  GPM  payment  will 
increase  over  5  years  to  a  payment  consistent 
with  an  interest  rate  increase  of  about  1 
percentage  point  over  the  [initial  203(b)] 
market  rate,  with  no  change  thereafter.  The 
FHA  .AR-M  interest  rate  car.not  increase  by 
more  than  one  percentage  point  annually 
with  a  maximum  increase  over  the  life  of  the 
loan  of  5  percentage  points.  See 
203.49(e)(l)(iii).  The  ARM  payment,  however, 
unlike  those  of  the  GPM  which  must  rise, 
could  remain  at  initial  levels  or  fall  in  later 
years  without  creating  any  negative 
amortization  risks  for  FHA  or  for  the 
borrower. 

Commenters  suggested  that  if  HUD 
were  to  modify  the  program  to  reduce 
the  amount  of  allowable  negative 
amortization  or  adopt  more  stringent 
underwriting  standards,  the  modified 
GPM  program,  could  continue  to  function 
as  a  useful  vehicle  for  first-time 
homebuyers.  One  commenter,  while 
expressing  understanding  for  HUD's 
attempt  to  reduce  "the  financial  burden 


or  the  government "  by  eliminating  the 
program,  posited  that  HUD's  mandate, 
as  he  saw  it,  of  providing  "affordable 
home  financing  for  ...  a  high  risk  class 
of  buyers"  was  at  odds  with  its  goal  of 
eliminating  costly  programs. 

Other  suggestions  offered  by  a 
commenter  to  make  the  section  245(b) 
modified  GPM  program  less  risky 
included  a  five  percent  increase  in  the 
MIP,  along  with  collecting  it  monthly, 
but  not  including  it  in  the  mortgage  loan; 
a  requirement  that  housing  values  and 
income  increase,  on  the  average,  by  a 
minimum  of  2  percent  and  3.5  percent, 
respectively,  over  the  three-year  period 
preceding  purchase  of  a  home  insured 
under  section  245(b);  a  limit  on  the 
annual  endorsements  for  insurance 
under  section  245(b)  to  five  percent  of 
the  number  of  section  203(b) 
endorsements  made  in  the  previous 
year;  and  a  requirement  of  one 
additional  payment  each  year  for  the 
second  through  the  sixth  year  of  the 
mortgage. 

In  the  Department's  judgment, 
modification  of  the  program,  or  the 
adoption  of  stringent  underwriting 
standards  would  justify  most  of  the 
applicant  class  that  commenters  are 
trying  to  protect.  Indeed,  the  Department 
considered  modifications  to  the  program 
short  of  termination  in  formulating  the 
proposed  rule.  This  alternative  was 
rejected  then  because  more  stringent 
standards  would  result  in  a  program 
that  was  virtually  moribund,  insuring 
only  a  few  mortgages — largely  those 
involving  mortgagors  who,  because  of 
the  new  standards,  could  just  as  easily 
have  qualified  under  a  less  risky 
program,  e.g.,  section  203(b).  For  this 
reason,  among  others,  the  Department 
decided  to  eliminate  the  section  245(b) 
modified  GPM  program  rather  than  have 
a  little-used  program  that  would  still  be 
risky. 

The  other  suggestions  referred  to 
above  are  not  being  adopted  in  this  rule 
because  the  Department  considers  them 
impracticable  as  a  solution  (e.g.,  the 
requirement  of  a  past  increase  in 
housing  values  and  income);  or  because 
their  predictive  value,  irrespective  of 
recent  trends,  is  too  uncertain  to  reduce 
the  risk  associated  with  this  program;  or 
their  adoption  would  require  legislative 
action  (e.g.,  a  significant  MIP  increase, 
or  a  requirement  of  additional  mortgage 
payments);  or  the  suggested  provision  is 
already  in  effect  (e.g.,  the  limit  on  the 
number  of  mortgages  insurable  under 
section  245(b)). 

With  respect  to  a  commenter's  point 
regarding  conflict  between  HUD's 
"mandate"  and  its  "goal",  the 
Department  recognizes  that  it  does  have 
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a  responsibility  to  provide  affordable 
housing.  However,  when  a  program 
proves  disproportionately  costly,  the 
Department  must  meet  its  obligation  of 
protecting  the  insurance  fund. 
Elimination  of  this  program,  which  has 
insured  a  comparatively  miniscule 
number  of  all  the  mortages  insured  by 
FHA  over  the  last  five  years,  could 
hardly  be  said  to  be  tantamount  to 
HUD's  ignoring  or  abdicating  the  so- 
called  "mandate."  Furthermore,  from  the 
point  of  view  of  mortgagors  the  program 
is  intended  to  benefit,  the  high  rate  of 
default  would  suggest  that  the  housing 
being  provided  under  section  245(b) 
was,  in  fact,  too  often  not  "affordable". 

One  commenter  argued  against  the 
program's  elimination  because,  as  his 
data  indicate,  some  regions  showed  a 
higher  claim  rate  than  the  rest  of  the 
country.  According  to  the  commenter 
"(n]ot  every  program  must  work  in  all 
areas  of  the  country  to  measure  its 
success"  and  the  problem  may  have 
been  that  in  the  program's  initial  years 
"deep  buydowns,  unrealistic  appraisals 
and  [a]  too  optimistic  approach  to 
continued  employment  and  [high] 
inflation"  resulted  in  a  high  rate  of 
default  in  some  regions. 

The  Department  will  not  follow  the 
implied  recommendation  of  the 
comment  that  the  program  should  be 
continued  in  those  regions  that  have  a 
low  section  245(b)  default  rate.  In  the 
first  place,  unless  a  statute  so  requires 
or  permits,  the  Department  has  no  basis 
for  discriminating  in  the  implementation 
of  this  or  any  other  program  against 
certain  regions  that  are  economically 
disadvantaged.  Second,  this  program 
has  nothing  to  do  with  regional  usage, 
but  with  individual  mortgage  applicants, 
no  matter  their  geographic  location. 
Thus.  HUD  would  be  exposing  itself  to 
legal  attack  were  it  to  declare  particular 
regions  ineligible  under  this  program, 
notwithstanding  that  there  might  be 
individual  applicants  in  those  regions 
who  met  all  the  underwriting  criteria 
applicable  to  mortgagors  in  eligible 
areas.  Additionally,  if  the  implication  is 
that  a  low  default  rate  is  associated 
with  high  employment,  incomes,  and 
inflation  (factors  on  which  the  program 
was  predicated,  as  mentioned  above), 
and  that  HL'D  should  monitor  these 
factors  by  region  to  determine  where  the 
program  should  be  operative,  the 
Department  would  have  to  reject  this 
implied  recom.mendation  too,  because 


HUD  is  not  generally  equipped  to 
monitor  economic  trends  by  areas  and 
periodically  modify  a  program  affected 
by  regional  economic  trends. 

Accordingly,  the  Department  amends 
24  CFT^  Chapter  II  by  removing  §§  203.46 
and  234.76  "Eligibility  of  modified 
graduated  payment  mortgages."  As 
stated  in  the  proposed  rule,  HUD  will 
honor  applications  for  mortgage 
insurance  pending  under  these  sections 
if  received  before  October  13, 1987. 
Thereafter,  no  application  for  section 
245(b)  modified  GPM  insurance  will  be 
accepted  for  processing.  With  respect  to 
the  direct  endorsement  program,  HUD 
will  endorse  the  loan  for  insurance  (if 
FH.'\  requirements  are  otherwise 
satisfied)  where  the  mortgage  credit 
approval  of  the  applicant  (Form  HUD- 
92900J  v;as  signed  by  the  direct 
endorsement  underwriter  before 
October  13.  1987. 

Findings  and  Certifications 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  Part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
during  regular  business  hours  in  the 
Office  of  the  Rules  Docket  Clerk,  Office 
of  the  General  Counsel,  Department  of 
Housing  and  Urban  Development,  Room 
10276,  451  Seventh  Street  SW., 
Washington,  DC  20410. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(d)  of  the  Executive  Order  on  Federal 
Regulations  issued  by  the  President  on 
February  17, 1981.  An  analysis  of  the 
rule  indicates  that  it  does  not  (1)  have 
an  annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  accordance  with  5  U.S.C.  605(b) 
(the  Regulatory  Flexibility  Act),  the 
undersigned  hereby  certifies  that  this 
rule  does  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities.  The  rule 
terminates  a  program  that  is  costly,  but 
leaves  adequate  substitutes  in  the  form 
of  other  programs  that  are  aval  able  to 
mortgagors  and  mortgagees. 

This  rule  was  listed  as  Item  No.  924  in 
the  Department's  Semiannual  Agenda  of 
Regulations  published  on  April  27, 1987 
(52  Fr  14380)  pursuant  to  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  14.117, 
14.133,  and  14.159. 

List  of  Subjects 

24  CFR  Part  203 

Home  improvement.  Loan  programs: 
Housing  and  community  development, 
Mortgage  insurance.  Solar  energy. 

24  CFR  Part  234 

Condominiums,  Mortgage  insurance. 
Homeownership,  Projects,  Units. 

Accordingly,  the  Department  amends 
24  CFR  Parts  203  and  234  as  follows; 

PART  203— MUTUAL  MORTGAGE 
INSURANCE  AND  REHABILITATION 
LOANS 

1.  The  authority  citation  for  Part  203 
continues  to  read  as  follows: 

Authority:  Sees  203.  211,  National  Housing 
Act  (12  U.S.C.  1709,  1715b);  sec.  7(d), 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)).  In 
addition.  Subpart  C  also  is  issued  under  sec. 
230,  National  Housing  Act  (12  U.S.C.  1715u). 

§203.46    [Removed] 

2.  Section  203.46  is  removed. 

PART  234— CONDOMINIUM 
OWNERSHIP  MORTGAGE  INSURANCE 

3.  The  authority  citation  for  Part  234 
continues  to  read  as  follows; 

Authority:  Sees.  211.  224.  National  Housing 
Act  (12  U.S.C.  1715b.  1715y);  sec.  7(d). 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

§234.76    [Removed] 

4.  Section  234.76  is  removed. 
Dated:  August  19, 1987. 

Thomas  T.  Demery, 

Assistant  Secretary  for  Housing-Federal 

Housing  Commissioner. 

[FR  Doc.  87-19768  Filed  a-27-87;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  840  and  842 

Surface  Coal  Mining  and  Reclamation 
Operations;  Initial  and  Permanent 
Regulatory  Programs;  Abandoned 
Sites 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Interior. 

action:  Proposed  rule. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE) 
proposes  to  amend  its  regulations  to 
define  "abandoned  site"  and  to  change 
the  inspection  frequency  for  such  sites. 
These  revisions  would  enable  regulatory 
authorities  to  eliminate  numerous 
ineffective  inspections,  and  thus  transfer 
inspectors  to  operations  where 
enforcement  would  achieve  the  intended 
results. 

DATES:  Written  Comments:  OSMRE  will 
accept  written  comments  on  the 
proposed  rule  until  5:00  p.m.  Eastern 
time  November  6. 1987. 

Public  hearings:  I'pon  request, 
OSMRE  will  hold  a  public  hearing  on 
the  proposed  rule  in  Washington,  D.C. 
The  hearing  will  be  held  on  October  30, 
1987.  Upon  request,  OSMRE  will  also 
hold  public  hearings  in  the  States  of 
Georgia,  Idaho,  Massachusetts, 
Michigan,  North  Carolina.  Oregon, 
Rhode  Island,  South  Dakota,  Tennessee, 
and  Washington  at  times  and  on  dates 
to  be  announced  prior  to  the  hearings. 
OSMRE  will  accept  requests  for  public 
hearings  until  5:00  p.m.  Eastern  time  on 
September  28. 1987. 

ADDRESSES:  Written  comments:  Hand- 
deliver  to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Administrative  Record,  Room  5131. 1100 
L  St  NW.,  Washington,  DC;  or  mail  to 
the  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Administrative  Record,  Room  5131-L. 
1951  Constitution  Avenue  NW., 
Washington,  DC  20240. 

Public  hearings:  Department  of  the 
Interior  Auditorium,  18th  and  C  Streets 
NW.,  Washington,  DC.  The  addresses 
for  any  hearings  scheduled  in  the  States 
of  Georgia,  Idaho,  Massachusetts, 
Michigan,  North  Carolina,  Oregon, 
Rhode  Island,  South  Dakota,  Tennessee, 
and  Washington  will  be  announced 
prior  to  the  hearings. 

Request  for  public  hearings:  Submit 
orally  or  in  writing  to  the  person  and 
address  specified  under  "FOR  FURTHER 

INFORMATION  CONTACT." 


FOR  FURTHER  INFORMATION  CONTACT: 

Daniel  Stocker.  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  1951 
Constitution  Avenue  N'W.,  Washington, 
DC  20240:  Telephone:  202-343-5385 
(Commercial  or  FTS). 
SUPPLEMENTARY  INFORMATION: 

I.  Public  Comment  Procedures 

II.  Background 

III.  Discussion  of  Proposed  Rule 

IV.  Procedural  Matters 

V.  Public  Comment  Procedures 

Written  Comments 

Written  comments  submitted  on  the 
proposed  rule  should  be  specific,  should 
be  confined  to  issues  pertinent  to  the 
proposed  rule,  and  should  explain  the 
reason  for  any  recommended  change. 
Where  practicable,  commenters  should 
submit  three  copies  of  their  comments 
(see  "ADDRESSES").  Comments  received 
after  the  close  of  the  comment  period  or 
delivered  to  addresses  other  than  those 
listed  above  (see  "DATES")  may  not  be 
considered  or  included  in  the 
Administrative  Record  for  the  final  rule. 

Public  Hearings 

OSMRE  will  hold  public  hearings  on 
the  proposed  rule  on  request  only.  The 
time,  date,  and  address  scheduled  for 
the  hearing  in  Washington,  DC  are  (see 
"DATES"  and  "ADDRESSES").  The  times, 
dates,  and  addresses  for  any  hearings  at 
other  locations  have  not  yet  been 
scheduled,  but  will  be  announced  in  the 
Federal  Register  at  least  7  days  prior  to 
any  hearings  which  are  held  at  those 
locations. 

Any  person  interested  in  attending  or 
participating  at  a  hearing  at  a  particular 
location  should  inform  Mr.  Stocker  (see 

"FOR  FURTHER  INFORMATION  CONTACT") 

either  orally  or  in  writing  of  the  desired 
hearing  location  by  5:00  p.m.  Eastern 
time  September  28, 1987.  If  no  one  has 
contacted  Mr.  Stocker  to  express  an 
interest  in  participating  in  a  hearing  at  a 
given  location  by  that  date,  no  hearing 
will  be  held.  If  only  one  person 
expresses  an  interest,  a  public  meeting 
rather  than  a  hearing  may  be  held  and 
the  results  included  in  the 
Administrative  Record. 

If  a  hearing  is  held,  it  will  continue 
until  all  persons  wishing  to  testify  have 
been  heard.  To  assist  the  transcriber 
and  ensure  an  accurate  record,  OSMRE 
requests  that  persons  who  testify  at  a 
hearing  give  the  transcriber  a  copy  of 
their  testimony.  To  assist  OSMRE  in 
preparing  appropriate  questions, 
OSMRE  also  requests  that  persons  who 
plan  to  testify  submit  to  OSMRE  at  the 
address  previously  specified  for 
submission  of  written  comments  (see 
"ADDRESSES")  an  advance  copy  of  their 
testimony. 


11.  Background 

The  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (the  Act) 
requires  State  regulatory  authorities  and 
OSMRE,  where  it  is  the  regulatory 
authority,  to  inspect  surface  coal  mining 
and  reclamation  operations.  30  U.S.C. 
1267(a).  To  implement  the  Act's 
inspection  requirements.  OSMRE  first 
promulgated  rules  at  30  CFR  Part  840  for 
State  regulatory  authority  inspection 
and  enforcement,  and  at  30  CFR  Part  842 
for  Federal  inspections.  44  FR  15455 
(March  13,  1979)  These  rules  applied  to 
permitted  and  unpermitted  sites,  and  to 
initial  and  permanent  program 
operations.  They  required  regulatory 
authorities  to  inspect  all  surface  coal 
mining  and  reclamation  operations  on 
an  average  of  not  less  than  one  partial 
inspection  per  month  and  not  less  than 
one  complete  inspection  per  calendar 
quarter. 

The  rules  were  revised  on  August  16, 
1982.  47  FR  35620.  The  1982  rules  defined 
"inactive"  surface  coal  mining  and 
reclamation  operations,  and  reduced  the 
partial  inspection  frequency  requirement 
for  these  operations  to  "as  necessary  to 
ensure  effective  enforcement"  of  the 
regulatory  program,  while  retaining  the 
same  frequency  for  complete 
inspections. 

Abandoned  sites  are  incompletely 
reclaimed  surface  coal  mining  and 
reclamation  operations  where  mining 
has  ceased  and  is  unlikely  to  resume.  In 
many  instances  the  operators  at  these 
sites  are  bankupt  or  have  disappeared. 
They  either  will  not  or  cannot  comply 
with  corrective  measures  directed  in 
notices  of  violation  or  cessation  orders 
which  inspectors  have  issued  to  abate 
violations  of  environmental  performance 
standards.  OSMRE  believed  in  1982  that 
"(T)he  fact  that  a  mine  has  been 
abandoned  does  not  mean  that  it  is  in 
compliance  or  that  there  is  no  one 
against  whom  enforcement  action  can 
be  taken.  Thus  a  reduction  in  inspection 
frequency  would  be  inappropriate."  47 
FR  35627.  Several  years  experience  in 
implementing  the  1982  rules  has  led 
OSMRE  to  re-evaluate  this  position. 
OSMRE  also  explained  in  the  preamble 
to  the  1982  rule  that  it  had  rejected  a 
proposal  to  reduce  the  inspection 
frequency  for  abandoned  sites. 
Furthermore,  nothing  in  sections  517  (c) 
and  (h)  of  the  Act  or  in  their  legislative 
history  suggests  that  Congress  intended 
the  useless  act  of  perpetual  inspections 
of  abandoned  sites  long  after  the 
enforcement  measures  available  to  the 
inspector  have  proven  ineffective. 
OSMRE  now  concludes  that  repeated 
inspections  at  abandoned  sites  are  an 
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ineffective  expenditure  of  resources  and 
that  fewer  inspections  would  not  result 
in  increased  harm  to  the  environment  or 
reduce  in  any  way  the  likelihood  of 
ultimate  compliance.  This  conclusion  is 
based  on  the  following  considerations. 
(1)  There  is  still  a  significant  number 
of  abandoned  sites  which  must  be 
inspected  12  times  per  year  under 
present  regulations.  So'CFR  840. n. 
842.11.  While  abandoned  sites  are  not  in 
compliance,  many,  because  of  their  age. 
have  become  reasonably  stabilized 
through  natural  settlement  and 
revegetation  processes  or  where 
partially  reclaimed  before  they  were 
abandoned.  OSMRE  believes  that  few  of 
these  sites  constitute  a  danger  to  the 
environment  or  to  the  public  health  or 
safety  beyond  that  which  has  already 
been  observed  in  prior  inspections.  For 
example,  in  approximately  6.000 
inspections  conducted  at  abandoned 
sites  in  Tennessee,  OSNJRE  inspectors 
have  not  observed  any  conditions  which 
constituted  an  imminent  danger  to  the 
public  health  and  safety  or  imminent 
environmental  harm  to  land,  air.  or 
water  resources. 

(2)  Inspectors  have  normally  cited  all 
violations  in  the  first  few  months  after  a 
site  has  been  abandoned.  Repeated 
inspections  and  subsequent  issuance  of 
new  notices  of  violation  or  cessation 
orders  fail  to  compel  correction  of 
violations  or  completion  of  reclamation 
because  ihe  operators  responsible  for 
these  sites  are  typically  bankrupt  or 
have  disappeared. 

(3)  Current  inspection  frequency 
requirements  for  abandoned  sites  do 
nothing  to  further  protect  the 
environment.  Enforcement  action  at  the 
inspector  level  has  already  proven 
ineffective  to  compel  abatement  of 
violations  or  to  achieve  reclamation.  As 
a  result,  manpower  is  wasted  which 
could  be  applied  to  operations  where 
enforcement  v;ould  achieve  the  intended 
results.  For  example,  OSMRE  conducts 
approximately  2.900  inspections  per 
year  at  236  abandoned  sites  in 
Tennessee  comprising  approximately  32 
percent  of  all  required  inspections.  Yet, 
few  if  any  abandoned  sites  are 
reclaimed  because  of  these  inspections. 

For  the  above  reasons,  OSMRE 
proposes  to  amend  its  rules  on  the 
inspection  of  abandoned  sites. 

III.  Discussion  of  Proposed  Rule 

Section  840.  n 

Proposed  §  840.11(g)  would  define  an 
"abandoned  site"  as  a  surface  coal 
mining  and  reclamation  operation  for 
which  the  regulatory  authority  has  found 
in  writing  that  all  the  following  criteria 
apply.  The  written  finding  would  have  to 


include  sufficient  detail  to  support  the 
conclusions  reached. 

(1)  Proposed  §  840.11(g)(1)  would 
require  that  all  surface  and  underground 
coal  mining  and  reclamation  activities  at 
the  site  have  ceased  and  are  unlikely  to 
resume.  The  regulatory  authority  would 
have  to  explain  in  its  written  finding  the 
basis  for  its  determination  that  a  site 
has  been  abandoned.  That  basis  may 
include  a  series  of  inspections; 
discussions  with  the  operator;  affidavits 
based  on  personal  knowledge:  the 
regulatory  authority's  inability  to  serve 
citations;  legal  notices  of  bankruptcy, 
auctions,  etc.;  or  other  available 
information. 

(2)  Proposed  §  840.11(g)(2)  would 
ensure  that  the  regulatory  authority  has 
tried  to  compel  correction  of  violations 
through  enforcement  at  the  inspector 
level.  Before  classifying  a  site  as 
abandoned,  the  proposed  rule  would 
require  the  regulatory  authority  or 
OSMRE  to  have  issued  at  least  one 
notice  of  violation  or  the  initial  program 
equivalent  and  have  been  unable  to 
serve  it,  despite  diligent  efforts,  or,  if  the 
notice  of  violation  was  served,  it  has 
progressed  to  a  failure  to  abate 
cessation  order  requiring  the  operation 
to  cease  and  reclamation  to  commence. 

(3)  Proposed  §  840.11(g)(3)  would 
require  the  regulatory  authority  to 
consider  all  viable  alternative 
enforcement  options  in  cases  where  the 
failure  to  abate  cessation  order  remains 
unabated  for  more  than  30  days,  and  to 
take  those  appropriate  to  compel 
compliance  before  classifying  the  site  as 
abandoned.  See  30  CFR  845.15(b)(2). 
When  the  regulatory  authority  could  not 
serve  the  notice  of  violation,  and 
therefore  no  failure  to  abate  cessation 
order  could  be  issued,  there  would  be  no 
requirement  under  the  proposed  rule  to 
have  considered  alternative 
enforcement  options,  because  lacking  a 
failure  to  abate  cessation  order,  there 
would  be  no  basis  under  30  CFR 
845.15(b)(2)  for  doing  so. 

Such  alternative  enforcement  options 
may  include  a  suit  for  injunctive  relief,  a 
criminal  prosecution,  suspension  or 
revocation  of  a  subsequent  erroneously 
issued  permit,  assessment  of  individual 
civil  penalties,  or  performance  bond 
forfeiture,  and  in  all  cases  must  include 
blocking  new  permits.  Where  the 
regulatory  authority  concludes  that 
alternative  enforcement  would  offer 
little  or  no  likelihood  of  compelling 
abatement  or  recovering  reclamation 
costs,  and  documents  the  basis  for  that 
finding,  it  would  not  have  to  have 
pursued  such  efforts,  other  than  to 
continue  blocking  new  permits  to 
related  entities.  Exam.ples  of  alternative 
enforcement  efforts  which  may  be  futile 


include  cases  where  the  regulatory 
authority  has  diligently  tried  and  failed 
to  locate  the  operator,  or  where,  after 
reviewing  his  assets,  including  the 
potential  distributions  from  bankruptcy, 
it  determines  that  further  actions  would 
be  ineffective. 

(4)  To  be  classified  as  an  abandoned 
site,  proposed  §  840.11((g)(4)  would 
require  that  the  permit  have  expired  or 
have  been  revoked.  If  such  is  the  case, 
the  operator  no  longer  can  mine  legally 
at  the  site.  The  proposed  rule  would 
require  the  regulatory  authority  to 
diligently  seek  forfeiture  of  any 
performance  bond  or  to  have  forfeited 
the  performance  bond  before  classifying 
a  site  as  abandoned.  Forfeiture  of  the 
performance  bond  is  intended  to  ensure 
that  money  will  be  available  for 
reclamation.  OSMRE  expects  that  the 
regulatory  authority  will  promptly 
initiate  formal  bond  forfeiture 
proceedings  under  the  applicable 
program  as  soon  as  it  is  aware  that  a 
site  has  been  abandoned,  and  that  it  will 
diligently  pursue  each  stage  of  that 
proceeding  to  completion. 

When  the  regulatory  authority 
determines  in  writing  that  a  site  meets 
all  the  above  criteria,  proposed 
§  840.11(h)  would  require  inspection  of 
those  sites  only  as  is  necessary  to 
monitor  for  changes  of  environmental 
conditions  or  operational  status  at  the 
site.  Thus  the  inspection  frequences 
established  in  §  §  840.11  (a)  and  (b) 
would  not  apply  to  abandoned  sites. 
OSMRE  considered  annual  and  other 
periodic  inspection  alternatives,  but 
tentatively  has  rejected  them  because 
no  periodic  frequency  would  appear  to 
be  effective  toward  compelling  the 
operator  to  reclaim  the  site.  OSMRE 
believes  that  the  regulatory  authority 
should  have  discretion  to  determine  the 
inspection  frequency  for  each 
abandoned  site,  based  on  particular 
environmental  conditions. 

As  pointed  out  elsewhere  in  this 
preamble,  continued  enforcement 
actions  taken  at  the  inspector  level  are 
ineffective  to  compel  correction  of 
violations  or  to  achieve  reclamation  at 
abandoned  sites.  Such  enforcement 
actions  often  lead  to  unabated  cessation 
orders  for  which  civil  penalties  must  be 
assessed,  collection  actions  undertaken 
and.  all  too  frequently,  delinquent  debt 
accrues.  OSMRE  questions  the  utility  of 
further  enforcement  actions  after  the 
State  regulatory  authority  has  classified 
a  site  as  abandoned.  Once  a  site  met  all 
the  criteria  of  the  proposed  rule,  the 
regulatory  authority  would  be  doing  all 
that  it  could  under  the  alternative 
enforcement  provisions  of  the  State 
program  to  compel  compliance. 
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Therefore.  OSMRE  proposes  not  to 
require  further  enforcement  actions  be 
taken  while  a  site  remains  in  abandoned 
sta:L!S,  so  long  as  abatement  of  any 
newly  observed  violation  may  be 
required  as  part  of  the  abatement  of  the 
notice  of  violation  or  cessation  order 
already  issued.  For  instance,  if  the 
original  violation  cited  was  for  a  general 
reclamation  failure,  such  as  a  failure  to 
restore  the  site  to  a  condition  capable  of 
supporting  p:e-mining  or  higher  or  better 
uses,  then  abatement  of  a  later  observed 
violation  could  be  subsumed  within  the 
abatement  of  the  original  violation. 
Public  comments  are  specifically 
solicited  with  respect  to  this 
enforcement  approach. 

Section  842  1 1 

Proposed  §  842.11  would  make  the 
sd.me  changes  for  OSMRE  as  regulatory 
authority  as  it  would  make  for  the  States 
as  regulatory  authorities,  for  the  same 
reasons  given  in  the  discussion  of 
§  840.11. 

IV.  Procedural  Matters 

Effect  in  Federal  Program  States  and  on 
Indian  Lands 

Proposed  §  842.11  would  apply 
through  cross-referencing  in  those  States 
with  Federal  programs.  These  include 
Georgia,  Idaho,  .Massachusetts, 
Michigan.  North  Carolina,  Oregon, 
Rhode  Island,  South  Dakota,  Tennessee, 
and  Washington.  The  Federal  programs 
for  these  States  appear  at  30  CFR  Parts 
910,  912,  921,  922,  933,  937,  939,  941,  942, 
and  947  respectively.  The  proposed  rule 
would  also  apply  through  cross- 
referencing  to  Indian  lands  under 
Federal  programs  as  provided  in  30  CFR 
Part  750.  Comments  are  specifically 
solicited  as  to  whether  unique 
conditions  exist  in  any  of  these  States  or 
on  Indian  lands  which  should  be 
reflected  as  changes  to  the  national 
rules  or  as  specific  amendments  to  any 
or  all  of  the  Federal  programs  or  the 
Indian  lands  program. 

Federal  Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507. 

Executive  Order  12291  and  Regulatory 

Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  the  criteria  of 
Executive  Order  12291  (February  17, 
1981)  and  has  determined  that  it  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act,  5 


U.S.C.  601  et  seq.  The  rule  does  not 
distinguish  between  small  and  large 
entities.  This  determination  is  based  on 
the  findings  that  the  regulatory  additions 
proposed  by  this  rule  would  serve  to 
reduce  the  costs  potentially  incurred  by 
OSMRE  and  State  regulatory  authorities 
in  making  routine  inspections  of 
abandoned  sites.  Therefore,  the  rule 
should  not  add  to  the  cost  of  operating  a 
mine  in  compliance  with  an  approved 
regulatory  program. 

National  Environmental  Policy  Act 

OSMRE  has  prepared  a  draft 
environmental  assessment  (EA)  of  the 
proposed  rule  and  has  made  a  tentative 
finding  that  it  would  not  significantly 
affect  the  quality  of  the  human 
environment  under  section  102(2)(C)  of 
the  National  Environmental  Policy  Act 
of  1969  (NEPA),  42  U.S.C.  4332(2)(C).  The 
draft  EA  is  on  file  in  the  OSMRE 
Administrative  Record  at  the  address 
previously  specified  (see  "addresses"). 
A  final  EA  will  be  completed  and  a  final 
findings  made  on  the  significance  of  any 
resulting  impacts  prior  to  the 
promulgation  of  a  final  rule. 

Author 

The  principal  authors  of  this  rule  are 
Daniel  Stocker,  assisted  by  Betty 
Buxton,  Division  of  Regulatory 
Programs;  and  Hugo  Fleischman, 
Regulatory  Development  and  Issues 
Management  Staff,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
1951  Constitution  Avenue  NW., 
Washington,  DC  20240:  Telephone  202- 
343-5385.  (Commercial  or  FTS) 

List  of  Subjects 

30  CFR  Part  340 

Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements.  Surface  mining, 
Underground  mining. 

30  CFR  Part  342 

Law  enforcement.  Surface  mining. 
Underground  mining.  Accordingly, 
OSMRE  proposes  to  amend  30  CFR 
Parts  840  and  842  as  set  forth  below: 

Dated:  July  21. 1987. 

J.  Steven  Criles, 

Assistant  Secretary  for  Land  and  Minerals 
Management.  I 

PART  840— STATE  REGULATORY 
AUTHORITY— INSPECTION  AND 
ENFORCEMENT 

1.  The  authority  citation  for  Part  840  is 
revised  to  read  as  follows: 

Authority:  Pub.  L  9&-87,  30  U.S.C.  1201  et 
seq..  and  Pub.  L  100-34,  unless  otherwise 
noted. 
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2.  Section  840.11  is  amended  by 
adding  the  following  new  paragraphs  (g) 
and  (h)  to  read  as  follows: 

§  840.1 1     Inspections  by  State  regulatory 
authority.  i 

•  •**!♦ 

(g)  Abandoned  site  means  a  surface 
coal  mining  and  reclamation  operation 
for  which  the  regulatory  authority  has 
found  in  writing  that  all  of  the  following 
criteria  apply: 

(1)  All  surface  and  underground  coal 
mining  and  reclamation  activities  at  the 
site  have  ceased  and  are  unlikely  to 
resume: 

(2)  The  regulatory  authority  or  the 
Office  has  issued  at  least  one  notice  of 
violation  or  the  initial  program 
equivalent,  and  either  (i)  is  unable  to 
serve  the  notice  despite  diligent  efforts 
to  do  so,  or  (ii)  the  notice  was  served 
and  has  progressed  to  a  failure  to  abate 
cessation  order  or  the  initial  program 
equivalent: 

(2)  The  regulatory  authority  is 
pursuing  alternative  enforcement 
measures  provided  under  the  regulatory 
program  except  where,  after  evaluating 
the  circumstances,  it  concludes  that 
further  enforcement  offers  little  or  no 
likelihood  of  successfully  compelling 
abatement  or  recovering  any 
reclamation  costs;  and 

(4)  Where  the  site  was  permitted  and 
bonded,  the  permit  has  expired  or  been 
revoked  and  the  regulatory  authority  is 
diligently  pursuing  forfeiture  of  the 
performance  bond  or  has  forfeited  the 
performance  bond. 

(h)  In  lieu  of  the  inspection  frequency 
established  in  paragraphs  (a)  and  (b)  of 
this  section,  the  regulatory  authority 
shall  inspect  each  abandoned  site  as 
necessary  to  monitor  for  changes  of 
environmental  conditions  or  operational 
status  at  the  site. 

PART  842— FEDERAL  INSPECTIONS 
AND  MONITORING 

1.  The  authority  citation  for  Part  842  is 
revised  to  read  as  follows: 

Authority:  Pub.  L.  95-67.  30  U.S.C.  1201  et 
seq..  and  Pub.  L  100-34,  unless  otherwise 
noted.  I 

2.  Section  842  ll  is  amended  by 
adding  the  following  new  paragraphs  (e) 
and  (f)  to  read  as  follows: 

§  842.1 1     Federal  inspections  and 
monitoring. 

*  •         *         *         « 

(e)  Abandoned  site  means  a  surface 
coal  mining  and  reclamation  operation 
for  which  the  Office  has  found  in  writing 
that  all  of  the  following  criteria  apply: 
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(1)  All  surface  and  jnderground  coal 
mining  and  reclamation  activities  at  the 
site  have  ceased  and  are  unlikely  to 
resume; 

(2)  The  Office  has  issued  at  least  one 
notice  of  violation  or  the  initial  program 
equivalent,  and  either  (i)  is  unable  to 
serve  the  notice  despite  diligent  efforts 
to  do  so,  or  (ii)  the  notice  was  served 
and  has  progressed  to  a  failure  to  abate 
cessation  order  or  the  initial  program 
equivalent; 


(3)  The  Office  is  pursuing  alternative 
enforcement  measures  provided  under 
the  regulatory  program  except  where, 
after  evaluating  the  circumstances,  it 
concludes  that  further  enforcement 
offers  little  or  no  likelihood  of 
successfully  compelling  abatement  or 
recovering  any  reclamation  costs;  and 

(4)  Where  the  site  was  permitted  and 
bonded,  the  permit  has  expired  or  been 
revoked  and  the  Office  is  diligently 
pursuing  forfeiture  of  the  performance 


bond  or  has  forfeited  the  performance 
bond. 

(f]  In  lieu  of  the  inspection  frequencies 
established  in  paragraph  (c)  of  this 
section,  the  Office  shall  inspect  each 
abandoned  site  as  necessary  to  monitor 
conditions  or  changes  of  status  at  the 
site. 

|FR  Doc.  87-19793  Filed  8-27-87;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
30  CFR  Parts  780  and  784 

Surface  Coal  Mining  and  Reclamation 
Operations;  Permanent  Regulatory 
Program;  Surface  Mining  Permit 
Applications;  Underground  Mining 
Permit  Applications 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
action:  Proposed  rule. 

SUMMARY:  The  Office  of  Surface  Mining 
R.^clamation  and  Enforcement  (OSMRE) 
of  the  United  States  Department  of  the 
Intenor  (DOI)  is  proposing  new 
regulations  to  define  the  content  and 
scope  of  probable  hydrologic 
consequences  (PHC)  determinations  for 
surfjce  and  underground  coal  mining 
permit  applications.  The  regulations  are 
being  proposeij  to  provide  guidance  to 
regulatory  authorities  and  operators 
regarding  the  extent  of  hydrologic 
information  and  findings  required  in 
permit  applications.  The  effect  of  the 
rules  will  be  to  establish  a  standard  for 
the  protection  of  hydrologic  resources 
that  is  consistent  with  the  provisions  of 
section  507(b)(ll)  of  the  Surface  Mining 
CMntrnl  and  Reclamation  Act  of  1977. 

DATES: 

Written  comments:  OSMRE  will 
accept  written  comments  on  the 
proposed  rule  until  5:(X)  p.m.  Eastern 
time  on  November  6.  1987. 

Public  hearmgs:  Upon  request. 
OSMRE  Will  hold  public  hearings  on  the 
proposed  rule  m  Washington.  DC: 
Denver,  Colorado;  and  Knoxville. 
Tennessee  at  9:30  a.m.  local  time  on 
O.  tober  30,  1987.  Upon  request.  OSMRE 
will  ,ilso  hold  public  hearings  in  the 
States  of  Georgia.  Idaho,  Massachusetts. 
.Michigan,  North  Carolina.  Oregon. 
Rhode  Island,  South  Dakota,  and 
Washington  at  times  and  on  dates  to  be 
announced  prior  to  the  hearings. 
OSMRE  will  accept  requests  for  public 
hearings  until  5:00  p.m.  Eastern  time  on 
September  28,  1987.  Individuals  wishing 
to  attend  but  not  testify  at  any  hearings 
should  contact  the  person  identified 
under  "FOR  FURTHER  INFORMATION 
CONTACT"  beforehand  to  verify  that  the 
hi'-iring  'A )',\  be  held. 
ADDRESSES: 

Written  comments:  Hand-deliver  to 
the  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
.Administrative  Record.  Room  5131. 1100 
L  St..  NW.,  Washington.  DC;  or  mail  to 
the  Office  of  Surface  Mining 
Re'^lamation  and  Enforcement. 
.Administrative  Record.  Room  .5131A-L, 
1915  Constitution  Avenue,  NW., 
Washington.  DC  20240. 


Public  Hearings:  Department  of  the 
Interior  Auditorium,  18th  and  C  Streets. 
NW..  Washington,  DC;  Brooks  Towers, 
2nd  Floor  Conference  Room.  1020  15th 
St.,  Denver,  Colorado;  and  the  Hyatt 
House,  500  Hill  Avenue,  SE.,  Knoxville. 
Tennessee.  The  addresses  for  any 
hearings  scheduled  in  the  States  of 
Georgia,  Idaho.  Massachusetts, 
Michigan.  North  Carolina,  Oregon, 
Rhode  Island,  South  Dakota,  and 
Washington  will  be  announced  prior  to 
the  hearings. 

Request  for  public  hearings:  Submit 
orally  or  in  writing  to  the  person  and 
address  specified  under  "FOR  further 
INFORMATION  CONTACT." 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Growitz,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
U.S.  Department  of  the  Interior,  1951 
Constitution  Avenue,  NW.,  Washington, 
DC  20240;  Telephone:  202-343-1507 
(Commercial  or  FTS). 
SUPPLEMENTARY  INFORMATION: 

I.  Public  Comment  Procedures 

II.  Background 

III.  Discussion  of  Proposed  Rule 

IV.  Procedural  Matters 

I.  Public  Comment  Procedures 

Written  Comments 

Written  comments  submitted  on  the 
proposed  rule  should  be  specific,  should 
be  confined  to  issues  pertinent  to  the 
proposed  rule,  and  should  explain  the 
reason  for  any  recommended  change. 
Where  practicable,  com.menters  should 
submit  three  copies  of  their  comments 
(see  "ADDRESSES '].  Comments  received 
after  the  close  of  the  comment  period  or 
delivered  to  addresses  other  than  those 
listed  above  (see  "DATES")  may  not  be 
considered  or  included  in  the 
Administrative  Record  for  the  final  rule. 

Public  Hearings 

OSMRE  will  hold  public  hearings  on 
the  proposed  rule  on  request  only.  The 
times,  dates  and  addresses  scheduled 
for  the  hearings  at  three  locations  are 
specified  previously  in  this  notice  (see 
"DATES  '  and  "ADDRESSES").  The  times, 
dates  and  addresses  for  the  hearings  at 
the  remaining  locations  have  not  yet 
been  scheduled,  but  will  be  announced 
in  the  Federal  Register  at  least  7  days 
prior  to  any  hearings  which  are  held  at 
these  locations. 

Any  person  interested  in  participating 
at  a  hearing  at  a  particular  location 
should  inform  Mr.  Growitz  (see  "FOR 
FURTHER  INFORMATION  CONTACT")  either 
orally  or  in  writing  of  the  desire  hearing 
location  by  3:00  p.m.  Eastern  time, 
September  28, 1987.  If  no  one  has 
contacted  Mr.  Growitz  to  express  an 
interest  in  participating  in  a  hearing  at  a 


given  location  by  that  date,  the  hearing 
will  not  be  held.  If  only  one  person 
expresses  an  interest,  a  public  meeting 
rather  than  a  hearing  may  be  held  and 
the  results  included  in  the 
Administrative  Record. 

If  a  hearing  is  held,  it  will  continue 
until  all  persons  wishing  to  testify  have 
been  heard.  To  assist  the  transcriber 
and  ensure  an  accurate  record,  OSMRE 
requests  that  persons  who  testify  at  a 
hearing  give  the  transcriber  a  copy  of 
their  testimony.  To  assist  OSMRE  in 
preparing  appropriate  questions, 
OSMRE  also  requests  that  persons  who 
plan  to  testify  submit  to  OSMRE  at  the 
address  previously  specified  for  the 
submission  of  written  comments  (see 
"ADDRESSES")  an  advance  copy  of  their 
testimony. 

II.  Background 

Statutory  Provisions 

The  Surface  Mining  Control  and 
Reclamation  Act  of  1977,  30  U.S.C.  1201 
etseq.  (the  Act),  provides  for  the 
submission  of  specific  hydrologic 
information  and  findings  in  permit 
applications  for  both  surface  and 
underground  proposed  mining 
operations.  Specifically,  section 
507(b)(ll)  of  the  Act,  30  U.S.C. 
1257(b)(ll),  requires  that  each 
application  contain,  among  other  things, 
"a  determination  of  the  probable 
hydrologic  consequences  of  the  mining 
and  reclamation  operations,  both  on  and 
off  the  mine  site,  with  respect  to  the 
hydrologic  regime,  quantity  and  quality 
of  water  in  surface  and  ground  water 
systems  including  the  dissolved  and 
suspended  solids  under  seasonal  flow 
conditions  and  the  collection  of 
sufficient  data  for  the  mine  site  and 
surrounding  areas  so  that  an  assessment 
can  be  made  by  the  regulatory  authority 
of  the  probable  cumulative  impacts  of 
all  anticipated  mining  in  the  area  upon 
the  hydrology  of  the  area  and 
particularly  upon  water  availability: 
Provided,  however  that  this 
determination  shall  not  be  required  until 
such  time  as  hydrologic  information  on 
the  general  area  prior  to  mining  is  made 
available  from  an  appropriate  Federal  or 
state  agency:  Provided  further,  that  the 
permit  shall  not  be  approved  until  such 
information  is  available  and  is 
incorporated  into  the 
application  *   "  *.' 

The  two  requirements  embodied  in 
section  507(b)(ll)  include  an  assessment 
of  the  probable  hydrologic 
consequences  (PHC)  prepared  by  the 
applicant  and  sufficient  data  so  that  the 
regulatory  authority  (RA)  would  be  able 
to  prepare  a  cumulative  hydrologic 
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impact  assessment  (CHIA).  The  purpose 
of  these  provisions  is  to  ensure  that  the 
apphcant  has  evaluated  the  impact  of 
the  proposed  operation  on  existing 
hydrologic  conditions,  both  on  and  off 
the  mine  site,  and  that  the  regulatory 
authority  has  sufficient  information  to 
perform  an  assessment  of  the  probable 
cumulative  hydrologic  impacts  of  all 
anticipated  mining  in  the  area. 

History  of  the  Rule 

OSMRE  has  promulgated  rules  for  this 
section  of  the  Act  on  two  separate 
occasions.  Permanent  program  rules  for 
PHC  determinations  were  first 
promulgated  on  March  13.  1979  (44  PR 
15360  and  15367).  OSMRE  used  the  term 
"mine  plan  area"  in  defining  the  areal 
scope  of  the  PHC  determination.  The 
rules  required  the  reclamation  plan  to 
contain  a  description  of  the 
determination  of  the  PHC  on  the 
proposed  mine  plan  area  and  adjacent 
area  at  30  CFR  780.21(c)  for  proposed 
surface  mining  activities  and  at  30  CFR 
784.14(c)  for  proposed  underground 
mining  activities. 

In  In  Re:  Permanent  Surface  Mining 
Regulation  Litigation.  No.  79-1144 
(D.D  C.  1980),  the  use  of  the  term  "mine 
plan  area"  in  §  780.21(c)  was  challenged 
on  the  basis  that  it  required  mining 
companies  to  supply  information  for 
areas  outside  of  the  permit  area  and  to 
cover  the  entire  life  of  the  mining  area 
whereas  the  Act  only  requires  this  type 
of  expansive  information  in  limited 
situations. 

The  district  court  concluded  that 
section  507  of  the  Act  consistently 
referred  to  "specific  land  mined  or  the 
immediate  permit  area"  and  thus  did  not 
require  information  from  outside  the 
permit  area.  In  Re:  Permanent  Surface 
Mining  Regulation  Litigation,  No.  79- 
1144  (D.D.C.  Feb.  26,  1980).  The  court 
remanded  the  definition  of  mine  plan 
area,  suspended  the  term  as  found  in 
Parts  779,  780,  783  and  784,  and  directed 
the  Secretary  to  revise  the  term  m 
accordance  with  the  informational 
requirements  of  the  Act. 

The  Secretary  sought  clarification  of 
the  court's  February  26,  1980,  opinion 
with  respect  to  whether  the  suspension 
of  the  term  mine  plan  area  affected 
those  provisions  of  the  rules  containing 
informational  requirements  whose 
statutory  basis  requires  information 
about  areas  both  on  and  off  the  mine 
site;  or  over  the  estimated  life  of  the 
mining  operation.  The  court  noted  in  its 
May  16,  1980,  opinion  that  some  of  the 
provisions  in  Parts  779,  780,  783,  and  784 
using  the  term  wine  plan  area  may 
properly  derive  expansive  information 
requirements  from  other  sections  of  the 
Act.  However,  the  court  referred  the 


question  to  further  rulemaking  and  the 
process  of  public  notice  and  comment. 
In  Re:  Permanent  Surface  Mining 
Regulation  Litigation,  No,  79-1144,  slip 
op,  at  57-58  (D,D,C,  May  16, 1980). 

To  comply  with  the  court's  decision 
and  to  reorganize  and  consolidate 
hydrologic  requirements  scattered 
throughout  the  rules.  OSMRE  proposed 
new  hydrology  rules  for  surface  and 
underground  operations  (47  FR  27712, 
lune  25,  1982).  The  rules  for  PHC 
proposed  at  §  780.21  for  surface  mining 
permit  applications  and  at  §  784.14  for 
underground  mining  permit  applications 
used  the  term  "permit  area,"  defined  in 
the  Act,  in  lieu  of  the  suspended  term 
"mine  plan  area,"  The  Secretary's  final 
regulations  on  PHC  were  published  in 
the  Federal  Register  on  September  26, 
1983.  The  final  rule  at  30  CFR  -80,21(0 
for  surface  mining  permits  and  at  30 
CFR  784,14(e)  for  underground  mining 
permits  retained  the  term  "permit  area" 
within  the  context  of  the  phrase  "permit 
and  adjacent  areas"  m  defining  the 
areal  scope  of  the  PHC  determination. 

Plaintiffs  in  In  Re:  Permanent  Surface 
Minmg  Regulation  Litigation  (II).  Round 
III.  No,  79-1144  (D.D.C,  July  15, 1985) 
(hereafter  ///  Re:  Permanent  II] 
challenged  the  Secretary's  1983  rules  on 
PHC  contending  that  they  wrongly 
limited  the  operator's  information  and 
analysis  requirements  regarding 
hydrologic  impacts  to  activities 
conducted  during  the  "life  of  the  permit" 
as  opposed  to  the  "life  of  the  mine."  The 
plaintiffs  further  contended  that  unless 
the  PHC  contained  a  life  of  mine 
analysis  as  opposed  to  what  they 
perceived  as  a  life  of  permit  analysis, 
the  RA  would  be  unable  to  develop  an 
adequate  CHIA, 

The  court  remanded  the  rules  on 
procedural  grounds  (//;  Re:  Permanent  II 
at  16).  In  its  decision,  the  court  stated 
that  (1)  the  plain  language  of  the  Act 
does  not  require  the  operators  PHC 
determination  to  be  limited  to  activities 
conducted  during  the  permit  period:  and 
(2)  the  preamble  to  the  final  rule  did  not 
explain  why  a  life-of-mine  analysis  was 
not  required.  The  court  found  that 
including  a  life-of-mine  analysis  in  the 
PHC  was  not  precluded  by  the  Act,  and 
invited  the  Secretary  to  explain  why  the 
life-of-mine  analysis  should  be  in  the 
CHIA  as  opposed  to  the  PHC, 

As  a  result  of  the  court's  decision, 
OSMRE  suspended  the  PHC  rules  at  30 
CFR  780.21(11  for  surface  mining  permit 
applications  and  at  30  CFR  784.14(e)  for 
underground  mining  permit  applications 
(51  FR  41957,  November  20,  1986), 
OSMRE  has  reexamined  the  rules  in 
light  of  the  court's  decision,  as  well  as 
the  legislative  history  of  the  Act,  the 
administrative  history  of  these  rules, 


and  comments  on  rule  options  from 
citizen  and  environmental  groups, 
industry  trade  associations,  and  State 
regulatory  authorities.  As  a  result, 
OSMRE  proposes  to  amend  §§  780.21 
and  784.14  of  its  permanent  program 
rules,  as  discussed  below. 

III.  DiscuBsion  of  Proposed  Rule 

A.  Sections  780.21  ana  784. 14  Hydrologic 
Information 

OSMRE  is  proposing  rules  on  the 
content  and  scope  of  PHC 
determinations  required  in  permit 
applications  for  surface  and 
underground  mining  operations.  The 
rules  proposed  at  30  CFR  780.21(f]  for 
surface  mining  permit  applications  and 
at  I  784.14(e)  for  underground  mining 
permit  applications  are  identical  to  the 
final  rules  promulgated  on  September 
26,  1983,  and  subsequently  suspended. 
OSMRE  has  reviewed  the  legislative 
histor>-  of  the  Act,  the  administrative 
record  of  the  rule,  and  the  opinions  of 
the  court,  and  proposes  that  these  rules 
are  the  best  method  for  implementing 
the  requirements  of  section  507(b)(ll)  of 
the  Act,  for  the  reasons  discussed 
below. 

Scope  of  PHC 

The  Act  at  section  507(b)(ll)  sets  out 
the  extent  of  the  PHC  determination  in 
terms  of  land  area,  not  duration.  In 
defining  the  area  for  which  the  applicant 
for  a  surface  or  underground  mining 
permit  will  provide  the  PHC 
determination,  section  507  uses  the 
phrase  "on  and  off  the  mine  site." 
OSMRE  proposes  to  limit  the  scope  of 
the  PHC  determination  to  the  "permit 
and  adjacent  areas,"  as  defined  at  30 
CFR  701.5  of  the  permanent  program 
regulations,  to  define  the  areal  scope  of 
the  PHC.  This  phrase  has  a  spatial 
significance  equivalent  to  the  language 
of  the  Act.  On  the  other  hand,  the 
phrases  "life  of  permit"  or  "life  of  mine," 
as  used  by  the  plaintiffs  in  In  Re: 
Permanent  II.  have  temporal 
significance  and  are  inappropriate  in 
implementing  the  PHC  requirements  of 
section  507(b)(ll)  of  the  Act. 

Although  the  boundaries  of  the  permit 
area  are  designated  in  the  permit 
application  and  are  fixed  for  each 
proposed  mining  operation,  the 
boundaries  of  the  adjacent  area,  by 
design,  remain  flexible  and  can  expand 
or  contract  in  response  to  the  need  to 
evaluate  adverse  hydrologic  impacts 
resulting  from  or  reasonably  expected  to 
result  from  the  proposed  mining 
operation.  There  are  no  restrictions  or 
limitations  on  the  areal  scope  of  the 
PHC  determination.  This  approach 
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would  provide  for  detailed  and 
technically  sound  evaluations  of  the 
hvdrniogic  impacts  of  the  proposed 
mining  operation  based  on  site-specific 
conditions. 

Rt'lalionship  Between  PHC  and  CHIA 

The  linkage  between  the  PHC 
dt'U'rniination  and  ClllA  articulated  by 
Congress  in  section  507!b)(ll)  of  the  Act 
is  based  specifically  on  data,  and  not  on 
findings  or  interpretations.  Congress 
requested  the  "collection  of  sufficient 
data"  so  that  the  RA  could  develop  the 
asst^ssment  of  cumulative  hydrologic 
impacts  (CHIA).  but  directed  that  the 
data  would  not  be  required  from  the 
applicant  until  "hydrologic  information 
on  the  general  area"  was  available  from 
appropriate  Federal  or  State  agencies. 
Congress  also  directed  that  the  permit 
application  incorporate  this  hydrologic 
informa'ion  before  it  could  be  approved. 
The  language  of  this  section  clearly 
distinguishes  the  responsibilities  of  the 
applicant,  which  are  to  assess  the  PHC 
on  the  permit  and  adjacent  areas  and 
provide  data  on  the  mine  site  and 
surrounding  areas,  from  the 
responsibili'y  of  the  RA,  which  is  to 
utilize  these  and  other  hydrologic  data 
to  assess  cumulative  impacts  of  all 
anticipated  mining  in  the  area. 
The  Act  :s  relatively  specific 
regarding  what  must  De  evaluated  by 
the  applicant  in  the  PHC  determination 
(quality,  quantity,  surface  water,  ground 
water,  dissolved  and  suspended  solids, 
seasonal  flow).  Furthermore,  the  PHC 
findings  are  highly  site  specific  and  are 
based  upon  the  proposed  operation  and 
reclamation  plan.  The  purpose  of  the 
PiiC  could  actually  be  severely 
compromised  or  even  defeated  if 
impacts  not  resulting  from  the  proposed 
operation  and  reclamation  plan  must 
also  be  considered. 

The  application  for  a  mining  permit 
does  not  contain  detailed  information 
and  mining  plans  for  areas  of  possible 
future  mining  beyond  the  permit  area. 
Lack  of  information  about  potential 
m.ining  operations  beyond  the  permit 
arta  ailutes  the  precision  of  technical 
predictions  needed  for  an  adequate 
PHC.  OSMRE  does  not  believe  it  to  be 
reasonable  or  technically  sound  to 
require  an  applicant  to  evaluate  impacts 
on  tlie  hydrologic  balance  of  possible 
future  extensions  to  the  proposed 
operation  m  the  detail  required  for  a 
PHC  determination.  Instead,  such  an 
anaivsis  must  be  conducted  before  such 
areas  can  be  mined  and  included  in  a 
future  permit  application  f<jr  those 
areas. 

In  contrast  to  hydrologic  parameters 
specified  for  PHC,  the  Act  is  general  in 
its  guidance  to  RAs  regarding 


parameters  to  be  evaluated  in  the  CHIA. 
This  is  a  strong  indication  that  Congress 
envisioned  the  two  hydrologic 
evaluations  to  be  fundamentally 
different.  As  a  result,  the  RA  has  the 
prerogative  of  "defining"  the  content  of 
the  CHIA  according  to  the  hydrologic 
concerns  within  its  jurisdiction.  This 
approach  reflects  the  flexibility  that 
Congress  granted  RAs  in  protecting 
water  resources, 

OSMRE  believes  that  the  collection  of 
sufficient  hydrologic  data  by  the 
applicant,  as  required  by  the  Act.  is 
implemented  appropriately  by  these 
proposed  rules  and  the  rules  on  CHIAs 
already  in  place  at  30  CFR  780.21  (c)  and 
Ig)  and  784.14  (c)  and  (f).  This 
information,  together  with  information 
from  Federal  and  State  agencies,  will  be 
sufficient  to  allow  the  RA  to  conduct  the 
required  CHIA.  For  example,  as  noted  in 
the  preamble  to  the  1979  final  rules, 
hydrologic  studies  are  being  done  by  the 
U,S.  Geological  Survey  (USGS)  (44  FR 
15029),  Indeed,  Congress  has 
appropriated  funds  for  the  USGS  to  "be 
used  to  assemble  hydrologic  data 
required  by  the  Surface  Mining  Control 
and  Reclamation  Act  of  1977"  for  seven 
years  beginning  in  Fiscal  Year  1979, 
Over  this  period  approximately  40 
million  dollars  has  been  appropriated 
and  used  by  the  USGS  to  collect 
hydrologic  data  and  develop  reports  for 
coal  mining  areas. 

In  sum,  OSMRE  believes  that  these 
proposed  rules,  along  with  existing  rules 
for  CHIA  (§§  780.21  (c)  and  (g)  and 
784.14  (c)  and  [f])  adequately  provide  for 
the  applicant  to  collect  sufficient  data 
for  the  mine  site  and  surrounding  areas, 
and  provide  the  RA  with  the  flexibility 
to  ensure  that  there  are  sufficient  data 
to  allow  an  assessment  of  cumulative 
impact  on  the  hydrology  of  all 
anticipated  mining  in  the  area.  The  rules 
do  not  preclude  the  collection  of  area- 
wide  information  by  the  applicant.  They 
allow  the  RA  to  determine  the  areal 
scope  of  the  PHC  and  to  require  more 
information  from  the  applicant  as 
needed  prior  to  permit  issuance  and 
whenever  the  permit  is  revised,  OSMRE 
believes  that  these  rules  provide  a 
reasonable  and  effective  approach  to 
the  implementation  of  section  507(b)(ll) 
of  the  Act.    i 

IV.  Procedural  Matters 

Effect  in  Federal  Program  States  and  on 
Indian  Lands 

The  proposed  rules  apply  through 
cross-referencing  in  those  States  with 
Federal  Programs.  This  includes 
Georgia,  Idaho,  Massachusetts, 
Michigan.  North  Carolina,  Oregon. 
Rhode  Island,  South  Dakota.  Tennessee, 


and  Washington.  The  Federal  Programs 
for  these  States  appear  at  30  CFR  Parts 
910,  912,  921,  922,  933,  937,  939,  941,  942 
and  947  respectively.  The  proposed  rules 
also  apply  through  cross-referencing  to 
Indians  lands  under  Federal  programs 
for  Indian  lands  as  provided  in  30  CFR 
Part  750.  Comments  are  specifically 
solicited  as  to  whether  unique 
conditions  exist  in  any  of  these  States 
relating  to  this  proposal  which  should  be 
reflected  either  as  changes  to  the 
national  rules  or  as  State-specific 
amendments  to  any  or  all  of  the  Federal 
program. 

Federal  Paperwork  Reduction  Act 

The  information  collection  requirements 
in  the  proposed  rule  have  been  submitted 
to  the  Office  of  Management  and  Budget 
for  approval  as  required  by  44  U.S.C. 
3501  et  seq.  The  collection  of  this 
information  will  not  be  required  until  it 
has  been  approved  by  the  Office  of 
Management  and  Budget.  The 
information  is  needed  to  meet  the 
requirements  of  section  507(b)(n)  of 
Pub.  L.  95-87.  and  will  be  used  by  the 
regulatory  authority  to  establish  a 
sufficient  baseline  and  to  assess  the 
impact  of  the  proposed  mining  operation 
during  the  permanent  regulatory 
program.  The  obligation  to  respond  is 
mandatory. 

Executive  Order  12291 

The  DOI  has  examined  the  proposed 
rule  according  to  the  criteria  of 
Executive  Order  12291  (February  17, 
1981)  and  has  determined  that  it  is  not  a 
major  rule  and  does  not  require  a 
regulatory  impact  analysis. 

Regulatory  Flexibility  Act 

The  DOI  has  determined,  pursuant  to 
the  Regulatory  Flexibility  Act,  5  U.S.C, 
601  ct  seq.,  that  the  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  rule  is  expected  to  ease  the 
regulatory  burden  on  small  coal 
operators  by  giving  the  State  regulatory 
authorities  the  discretion  of  adjusting 
the  amount  of  information  that  will  have 
to  accompany  a  permit  application  on  a 
case-by-case  basis. 

National  Enviroiinwntal  Policy  Act 

OSMRE  has  prepared  an 
environmental  assessment  (EA)  of  the 
impacts  and  the  cumulative  impacts  on 
the  human  environment  of  this 
rulemaking  and  related  rulemakings 
under  the  Act.  Based  on  this  EA, 
OS.MRE  has  made  a  finding  that  this 
rule  would  not  significantly  affect  the 
quality  of  the  human  environment  under 
section  102(2)(C)  of  the  National 
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Environmental  Policy  Act  of  1969,  42 
U.S.C.  4332(2)(C). 

Author 

The  principal  author  of  this  rule  is 
Douglas  Growitz.  Division  of  Permit  and 
Environmental  Analysis,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  1951  Constitution  Avenue, 
N'VV.,  Washington.  DC  20240;  Telephone; 
202-343-1507. 

List  of  Subjects 

30  CFR  Par!  780 

Reporting  and  recordkeeping 
requirements.  Surface  mining. 

30  CFR  Part  784 

Reporting  and  recordkeeping 
requirements.  Underground  mining. 

Accordingly,  it  is  proposed  to  amend 
30  CFR  Parts  780  and  784  as  set  forth 
below. 

Dare:  luly  27,  1987. 
J.  Steven  Griles, 

Assistant  Secretary  for  Land  and  Minerals 
Managpment. 

PART  780— SURFACE  MINING  PERMIT 
APPLICATIONS— MINIMUM 
REQUIREMENTS  FOR  RECLAMATION 
AND  OPERATION  PLAN 

1.  The  authority  citation  for  Part  780  is 
revised  to  read  as  follows; 

Authority:  30  U.S.C.  1201  et  seq..  as 
amended;  Pub.  L,  100-34;  and  16  U.S.C.  470  et 
seq. 

2.  Section  780.21  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

§  780.21     Hydrologic  information. 
***** 

(f)  Probable  hydrologic  consequences 
determination.  (1)  The  application  shall 
contain  a  determination  of  the  probable 
hydrologic  consequences  (PHC)  of  the 
proposed  operation  upon  the  quality  and 
quantity  of  surface  and  ground  water 


under  seasonal  fiow  conditions  for  the 
proposed  permit  and  adjacent   i.eas. 

(2)  The  PHC  determination  shall  be 
based  on  basehne  hydrologic,  geologic 
and  other  information  collected  for  the 
permit  application  and  may  include  data 
statistically  representative  of  the  site. 

(3)  The  PHC  determination  shall 
include  findings  on; 

(i)  Whether  adverse  imipacts  may 
occur  to  the  hydrologic  balance; 

(ii)  Whether  acid-forming  or  toxic- 
forming  materials  are  present  that  could 
result  in  the  contamination  of  surface  or 
ground-water  supplies; 

(iii)  Whether  the  proposed  operation 
may  proximately  result  in 
contamination,  diminution  or 
interruption  of  an  underground  or 
surface  source  of  water  within  the 
proposed  permit  or  adjacent  areas 
which  is  used  for  domestic,  agricultural, 
industrial,  or  other  legitimate  purpose; 
and 

(iv)  What  impact  the  proposed 
operation  will  have  on; 

(A)  Sediment  yield  from  the  disturbed 
area; 

(B)  Acidity,  total  suspended  and 
dissolved  solids,  and  other  important 
water  quality  parameters  of  local 
impact; 

(C)  Flooding  or  streamflow  alteration; 

(D)  Ground-water  and  surface-water 
availability;  and 

(E)  Other  characteristics  as  required 
by  the  regulatory  authority. 

(4)  An  application  for  a  permit 
revision  shall  be  reviewed  by  the 
regulatory  authority  to  determine 
whether  a  new  or  updated  PHC 
determination  shall  be  required. 


PART  784— UNDERGROUND  MINING 
PERMIT  APPLICATIONS— MINIMUM 
REQUIREMENTS  FOR  RECLAMATION 
AND  OPERATION  PLAN 

3.  The  authority  citation  for  Part  784  is 
revised  to  read  as  follows: 


Authority:  30  U.S.C.  1201  et  seq..  as 
amended;  Pub.  L.  100-34;  and  16  U.S.C.  470  et 

seq. 

4  Section  784.14  is  amended  by 
revising  paragraph  (e)  to  read  as 
follows; 

§  784.14     Hydrologic  information. 
*  *  •  •  • 

(e)  Probable  hydrologic  consequences 
determination.  (1)  The  application  shall 
contain  a  determination  of  the  probable 
hydrologic  consequences  (PHC)  of  the 
proposed  operation  upon  the  quality  and 
quantity  of  surface  and  ground  water 
under  seasonal  flow  conditions  for  the 
proposed  permit  and  adjacent  areas, 
{2)  The  PHC  determination  shall  be 
based  on  baseline  hydrologic,  geologic 
and  other  information  collected  for  the 
permit  application  and  may  include  data 
statistically  representative  of  the  site. 

(3)  The  PHC  determination  shall 
include  findings  on: 

(i)  Whether  adverse  impacts  may 
occur  to  the  hydrologic  balance: 

(ii)  Whether  acid-forming  or  toxic- 
forming  materials  are  present  that  could 
result  in  the  contamination  of  surface  or 
ground-water  supplies;  and 

(iii)  What  impact  the  proposed 
operation  will  have  on; 

(A)  Sediment  yield  from  the  disturbed 
area; 

(B)  Acidity,  total  suspended  and 
dissolved  solids,  and  other  important 
water  quality  parameters  of  local 
impact; 

(C)  Flooding  or  streamflow  alteration; 

(D)  Ground-water  and  surface-water 
availability:  and 

(E)  Other  characteristics  as  required 
by  the  regulatory  authority. 

(4)  An  application  for  a  permit 
revision  shall  be  reviewed  by  the 
regulatory  authority  to  determine 
whether  a  new  or  updated  PHC  shall  be 
required. 
***** 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  20 

Taking,  Possession,  Transportation, 
Sale,  Purctiase,  Barter,  Exportation 
and  Importation  of  Wildlife  and  Plants; 
Final  Migratory  Bird  Hunting 
Regulations  on  Certain  Federal  Indian 
Reservations  and  Ceded  Lands 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 


SUMMARY:  This  rule  prescribes  special 
niiaratory  bird  hunting  regulations  to  be 
f'stdblished  for  certain  tribes  on  Federal 
Indian  reservations,  including  Indian 
Territory,  and  ceded  lands,  for  the  1987- 
88  hunting  season.  This  season  begins  as 
early  as  September  1. 

EFFECTIVE  DATE:  This  rule  takes  effect 

on  Si'ptember  1,  1987. 

ADDRESSES:  Comments  received  on  the 

proposed  special  hunting  regulations 
and  tribal  proposals  are  available  for 
public  inspection  during,  normal 
business  hours  in  Room  5.36,  Matomic 
Building,  1717  H  Street.  NW.. 
Washington,  DC.  Communications 
regarding  the  documents  should  be 
addressed  to  Director  (FWS/MBMO), 
Room  536.  Matomic  Building,  U.S.  Fish 
and  Wildlife  Service.  Washington.  DC 
20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

RoUin  D.  Sparrowe,  Chief,  Office  of 
Migratory  Bird  Management.  U.S.  Fi.sh 
and  Wildlife  Service,  Department  of  the 
Interior,  Washington,  DC  20240  (202) 
254-3207. 

SUPPLEMENTARY  INFORMATION:  The 

'•Vu.Majrv  Bird  Tre,i!y  Act  of  July  3,  1918 
(40  Stat.  755:  16  U.S.C.  703  et  seq.). 
authorizes  and  directs  the  Secretary  of 
the  Interior,  having  due  regard  for  the 
zones  of  temperature  and  for  the 
distribution,  abundance,  economic 
value,  breeding  habits,  and  times  and 
lines  of  flight  of  migratory  game  birds,  to 
determine  when,  to  what  extent,  and  by 
what  means  such  birds  or  any  part,  nest 
or  egg  thereof  may  be  taken,  hunted, 
captured,  killed,  possessed,  sold, 
purchased,  shipped,  carried,  exported  or 
transported. 

In  the  July  7,  1987  Federal  Register  (52 
FR  25419),  the  U.S.  Fish  and  Wildlife 
Service  (hereinafter  the  Service) 
proposed  special  migratory  bird  hunting 
regulations  for  the  1987-88  hunting 
season  for  certain  Indian  tribes,  under 
the  interim  guidelines  published  for  this 
purpose  on  September  3,  1985  (at  50  FR 
35767).  The  guidelines  were  developed 
in  response  to  tribal  requests  for  Service 


recognition  of  their  reserved  hunting 
rights,  and  for  some  tribes,  recognition 
of  their  full  wnldlife  management 
authority  to  regulate  all  hunting  by  both 
tribal  and  nontribal  members  on  their 
reservations.  The  guidelines  include 
possibilities  for:  (1)  On-reservation 
hunting  by  both  tribal  and  nontribal 
members,  with  hunting  by  nontribal 
members  on  some  reservations  to  take 
place  within  Federal  frameworks,  but  on 
dates  different  from  those  selected  by 
the  surrounding  State(s):  (2)  on- 
reservation  hunting  by  tribal  members 
only,  outside  of  usual  Federal 
frameworks  for  season  dates  and  length, 
and  for  daily  bag  and  possession  limits: 
and  (3)  off-reservation  hunting  by  tribal 
members  on  ceded  lands,  outside  of 
usual  framework  dates  and  season 
length,  with  some  added  flexibility  in 
daily  bag  and  possession  limits.  In  all 
cases,  the  regulations  established  under 
the  guidelines  would  have  to  be 
consistent  with  the  closed  season 
requirement  mandated  by  the  1916 
Migratory  Bird  Treaty  with  Canada. 
Tribes  that  desired  special  hunting 
regulations  in  the  1987-88  hunting 
season  were  requested  in  the  January 
16, 1987  Federal  Register  (52  FR  1942)  to 
submit  a  proposal  that  included  details 
on:  (1)  Requested  season  dates  and 
other  regulations  to  be  observed;  (2) 
harvest  anticipated  under  the  requested 
regulations;  (3)  methods  that  will  be 
employed  to  measure  or  monitor 
harvest:  (4)  steps  that  will  be  taken  to 
limit  level  of  harvest,  where  it  could  be 
shown  that  failure  to  limit  such  harvest 
would  impact  seriously  on  the  migratory 
bird  resource;  and  (5)  tribal  capabilities 
to  establish  and  enforce  migratory  bird 
hunting  regulations.  No  action  is 
required  if  a  tribe  wishes  to  observe  the 
hunting  regulations  that  are  established 
by  the  State(9)  in  which  an  Indian 
reservation  is  located. 

Comments  and  Issues  Conceming  Tribal 
Proposals 

1.  Klamath  Ttibe,  Chiloquim,  Oregon 

In  a  July  31, 1987  telephone 
conversation,  Craig  Bienz,  tribal 
biologist,  stated  that  the  Klamath  Tribe 
had  decided  to  defer  the  request  for 
special  waterfowl  hunting  regulations 
for  tribal  members  for  the  1987-88 
hunting  season  pending  further  planning 
and  consultation.  The  Service  had 
initiated  consultation  with  the  tribe 
regarding  hunting  by  tribal  members  on 
lands  within  the  boundaries  of  their 
former  reservation,  and  other  aspects  of 
the  tribal  proposal  described  in  the  July 
7, 1987  Federal  Register  (52  FR  25419). 


2.  Great  Lakes  Indian  Fish  and  Wildlife 
Commission,  Odaiiah,  Wisconsin 

As  described  in  52  FR  25421.  the  Great 
Lakes  Indian  Fish  and  Wildlife 
Commission  (which  represents  various 
Chippewa  Indian  Tribes)  again 
requested  special  off-reservation 
hunting  regulations  for  tribal  members 
in  Michigan  and  Wisconsin,  and  for  the 
first  time,  requested  special  regulations 
for  tribal  members  on  ceded  lands  in 
Minnesota.  The  proposed  regulations  in 
Michigan  would  permit  tribal  members  a 
daily  bag  limit  of  one  more  Canada 
goose  than  is  usually  permitted  by 
Federal  and  State  regulations,  but  other 
tribal  regulations  would  be  the  same  as 
established  by  Michigan.  The  State  and 
Service  concurred  with  the  request,  and 
it  is  made  final  in  this  rule. 

The  Wisconsin  Department  of  Natural 
Resources  raised  some  objections  to  the 
proposed  regulations.  The  chief  concern 
related  to  the  adverse  effects  that  the 
early  season  might  have  on  the  State's 
program  to  establish  breeding 
populations  of  Canada  geese, 
particularly  on  the  Powell  Marsh,  where 
tribal  members  have  hunted  in  the  past. 
The  Service  has  consulted  further  with 
both  parties,  and  believes  that  the  final 
regulations  now  adopted  in  this  rule  are 
a  reasonable  compromise  that  will 
permit  tribal  members  to  exercise  their 
off-reservation  hunting  rights  while 
providing  appropriate  safeguards 
against  excessive  harvest  or 
displacement  of  resident  geese.  The 
Service  notes  that,  if  requested  by 
Wisconsin  officials,  the  Great  Lakes 
Indian  Fish  and  Wildlife  Commission 
will  provide  technical  assistance  in 
daily  censusing  of  geese  on  the  Powell 
Marsh, 

In  an  April  30. 1987  letter,  the 
Minnesota  Department  of  Natural 
Resources  stressed  that  Minnesota  is 
not  bound  by  the  Voigt  decision  that 
recognized  off-reservation  hunting  rights 
in  Wisconsin,  and  indicated  that  the 
State  will  not  recognize  Chippewa 
Indian  hunting  rights  in  Minnesota's 
treaty  area  until  a  court  with  jurisdiction 
over  the  State  acknowledges  and 
defines  the  extent  of  the  rights  involved. 
On  May  28, 1987,  Service 
representatives  met  jointly  with  officials 
from  the  Great  Lakes  Indian  Fish  and 
Wildlife  Commission  and  the  State  in  an 
effort  to  reach  an  agreement  for  special 
regulations  that  would  apply  to  ceded 
lands  in  Minnesota.  However,  in  a  letter 
received  by  the  Service  on  June  25, 1987. 
Minnesota  reaffirmed  its  opposition  to 
the  special  season.  In  a  July  23. 1987 
letter,  the  Mille  Lacs  Band  of  Chippewa 
Indians  urged  the  Service  to  recognize 
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specific  off-reservation  regulations  for 
Chippewa  Indians  in  Minnesota.  In  his 
letter.  Don  Wedll,  Mille  Lacs 
Commissioner  of  Natural  Resources, 
agreed  with  the  Service's  position  that 
there  was  no  biological  reason  to 
oppose  the  special  season.  Mr.  Wedll 
also  stated  his  belief  that  even  though 
the  State  of  Minnesota  has  authority 
under  the  1918  Migratory  Bird  Treaty 
Act,  tribal  treaty  rights  were  not 
explicitly  placed  under  State  authority 
within  the  Act  and  therefore  remain 
separate  and  distinct. 

As  noted  in  52  FR  25421,  the  United 
States  Government  has  recognized  the 
Indian  hunting  rights  decided  in  the 
Voigt  case,  and  the  Service  has 
negotiated  acceptable  hunting 
regulations  in  both  Michigan  and 
Wisconsin,  even  though  the  Voigt 
decision  did  not  specifically  address 
ceded  lands  outside  Wisconsin.  The 
Service  views  this  as  appropriate 
because  the  treaties  construed  by  the 
Seventh  Circuit  Court  of  Appeals  in 
Voigt  cover  ceded  lands  in  Michigan 
(and  Minnesota),  as  well  as  in 
Wisconsin.  The  Service  has  concluded 
that  the  tribal  harvest  in  Minnesota 
likely  will  be  too  small  to  have  an 
adverse  effect  on  the  migratory  bird 
resource,  and  in  view  of  this  and  the 
Voigt  decision,  has  established  final 
Federal  regulations  in  this  rule  to  allow 
for  a  special  season  for  Chippewa  Tribal 
members  on  certain  ceded  lands  in 
Minnesota.  However,  the  Service 
realizes  that  this  issue  is  complex  and 
that  Minnesota  may  choose  to  consider 
whether  a  conservation  need  exists  for 
more  restrictive  measures  under  State 
law, 

3.  Shoshone-Bannock  Tribes.  Fort  Hall 
Indian  Reservation.  Fort  Hall,  Idaho 

Prior  to  the  1986-87  hunting  season, 
and  following  consultation  with  tribal 
and  Idaho  officials,  the  Service 
established  duck  hunting  regulations  in 
a  zone  that  included  the  Fort  Hall  Indian 
Reservation  and  surrounding  off- 
reservation  lands.  The  hunting  season 
dates  were  different  from  those  in  the 
remainder  of  the  State  and  were 
established  at  the  request  of  the  tribes 
and  with  the  concurrence  of  the  State. 
The  Service  approved  the  request 
because  it  seemed  likely  that  the 
delayed  opening  date  and  continuous 
season  requested  by  the  tribes  would 
provide  some  additional  protection  to 
pintails  and  mallards,  whose  numbers 
have  declined  markedly  in  recent  years. 
The  tribes  have  again  asked  for  a 
delayed  opening  of  the  duck  season  and 
requested  that  the  goose  season  also 
open  on  the  same  date.  The  Service  has 
no  objection  to  this  request,  and  the 
regulations  are  made  final  in  this  rule.  It 


should  be  noted,  however,  that  Idaho 
may  wish  to  establish  hunting 
regulations  in  the  same  surrounding  off- 
reservation  portion  of  the  zone  that  was 
approved  for  the  1986-87  hunting 
season.  The  Service  has  no  objection  to 
the  continued  use  of  this  zone,  provided 
that  waterfowl  hunting  season  dates  are 
the  same  as  on  the  Fort  Hall  Indian 
Reservation. 

4.  Confederated  Salish-Kootenai  Tribes. 
Flathead  Indian  Reser\^ation.  Pablo. 
Montana 

Since  publication  of  52  FR  25419,  the 
Service  has  been  in  communication  with 
the  Confederated  Salish-Kcotenai 
Tribes  and  the  Montana  Department  of 
Fish.  Wildlife  and  Parks  regarding 
migratory  bird  hunting  regulations  for 
nontribal  members  on  the  Flathead 
Indian  Reservation.  The  tribes  have 
requested  the  same  waterfowl 
regulations  as  will  be  established  by 
Montana  in  the  Pacific  Flyway  portion 
of  the  State  but  do  not  wish  to  permit 
hunting  of  common  snipe  and  mourning 
doves  in  the  upcoming  season.  In  an 
August  14. 1987  letter,  the  Montana 
Department  of  Fish,  Wildlife  and  Parks, 
did  not  concur  with  the  tribes'  request  to 
close  the  reservation  to  hunting  of  snipe 
and  doves,  stressing  that  there  is  no 
conservation  need  to  do  so.  In  his  letter. 
James  W.  Flynn.  Director,  indicated  that 
both  the  State  of  Montana  and  the 
Confederated  Tribes  assert  jurisdiction 
in  regard  to  fish  and  wildlife  regulation 
within  the  boundaries  of  the  reservation. 
He  stated  that  this  issue  has  yet  to  be 
finally  resolved,  either  by  judicial 
decision  or  by  other  means. 

The  interim  guidelines  employed  by 
the  Service  to  evaluate  tribal  requests 
for  special  migratory  bird  hunting 
seasons  make  it  clear  that,  in  the 
absence  of  a  court  decision,  agreement, 
or  other  authority.  State  concurrence  is 
required  before  the  Service  can  approve 
a  tribal  request  for  regulations  that 
would  permit  nontribal  members  to  hunt 
on  an  Indian  reservation  on  dates  that 
differ  from  those  established  by  the 
State  in  which  the  reservation  is 
located.  There  is  a  particular  need  for 
tribal  and  State  agreement  on 
reservations  where  large  acreages  are 
owned  by  non-Indians  (as  is  the  case  on 
the  Flathead  Indian  Reservation).  In 
light  of  the  1981  Supreme  Court  decision 
(Montana  v.  United  States],  which 
casts  substantial  doubt  upon  whether 
the  Salish-Kootenai  Tribes  have  full 
wildlife  management  authority  on  a 
significant  portion  of  their  reservation, 
and  in  the  absence  of  State  concurrence 
with  the  tribes'  request,  the  Service  finds 
that  special  regulations  for  nontribal 
hunters  on  the  Flathead  Reservation 
should  not  be  adopted  for  the  1987-88 


hunting  season.  Nevertheless, 
recognizing  the  complexity  of  the  issue, 
the  Service  will,  if  requested,  consult 
further  with  tribal  and  State  officials 
with  the  aim  of  reaching  a  mutually 
acceptable  agreement  on  migratory  bird 
hunting  issues.  In  the  meantime,  in 
the  August  24,  1987  Federal 
Register  (52  FR  31773)  the  Service  has 
announced  mourning  dove  season  dates 
and  bag  limits  selected  by  the  State  of 
Montana,  and  a  later  final  rule  will 
announce  the  regulations  established  by 
Montana  under  final  Federal 
frameworks  for  snipe  and  waterfowl 
hunting  seasons  in  the  State.  Whether  or 
not  mourning  doves  and  snipe  will  be 
hunted  on  the  reservation  should  be 
decided  by  the  tribes  and  State.  The 
Service  notes  that  they  were  not  hunted 
on  the  reservation  last  year,  even  though 
Federal  regulations  permitted  a  season. 

Nontoxic  Shot  Regulations 

On  January  15, 1987  (52  FR  1636).  the 

Service  proposed  nontoxic  shot  zones 
for  the  1987-88  waterfowl  hunting 
season.  This  proposed  rule  was  sent  to 
all  affected  tribes  and  to  Indian 
organizations  for  comment.  The  final 
rule  on  nontoxic  shot  zones  was 
published  in  the  July  21. 1987  Federal 
Register  (52  FR  27352).  and  it  was 
effective  on  that  date.  Waterfowl 
hunters  are  advised  to  become  familiar 
with  tribal  regulations  regarding  the  use 
of  nontoxic  shot  for  hunting  of 
waterfowl,  coots,  and  certain  other 
species  in  the  1987-88  hunting  season. 
Attention  is  also  di'-ectpd  to  the  July  21, 
1987  Federal  Register  (52  FR  27352) 
which  gave  notice  that  if  nontoxic  shot 
zones  are  not  approved  when  current 
Service  guidelines  and  criteria  indicate 
such  zones  are  necessary  to  protect 
migratory  birds,  the  Secretarv-  of  the 
Interior,  acting  through  the  Service,  will 
not  open  those  areas  to  hunting  of 
waterfowl,  coots,  and  certain  other 
species. 

NEPA  Consideration 

The  "Final  Environmental  Statement 
for  the  Issuance  of  Annual  Regulations 
Permitting  the  Sport  Hunting  of 
Migratory  Birds  (FES  75-54) "  was  filed 
with  the  Council  on  Environmental 
Quality  on  June  6. 1975.  and  notice  of 
availability  was  published  in  the 
Federal  Register  on  June  13.  1975  (40  FR 
25241).  In  addition,  an  August  1985 
environmental  assessment  entitled 
■'Guidelines  for  Migratory  Bird  Hunting 
Regulations  on  Federal  Indian 
Reservations  and  Ceded  Lands"  is 
available  from  the  Service. 
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Endangered  Species  .'\ct  Consideration 

Section  7  of  the  Endangered  Species 
Act  provides  that,  "The  Secretary  shall 
review  other  programs  administered  by 
him  and  utilize  such  programs  in 
furtherance  of  the  purposes  of  this  Act" 
[and  shall]  "insure  that  any  action 
authorized,  funded  or  carried  out  '   *   * 
is  not  likely  to  jeopardize  the  continued 
existence  of  any  endangered  species  or 
threatened  species  or  result  in  the 
destruction  or  adverse  modification  of 
[critical]  habi.at  *  *  *."  Consequently, 
the  Service  initiated  Section  7 
Consultation  under  the  Endangered 
Species  Act  for  the  proposed  hunting 
season  on  Federal  Indian  reservations 
and  ceded  lands. 

On  August  3, 1987,  the  Office  of 
Endangered  Species  notified  the  Office 
of  Migratory  Bird  Management  of  its 
concurrence  with  the  finding  that  the 
proposed  action  will  not  affect  any 
listed  or  any  critical  habitat. 

Regulatory  Flexibility  Act,  Executive 
Order  12291,  and  the  Paperwork 
Reduction  Act 

In  the  Federal  Register  dated  March 
13, 1987  [52  FR  7900],  the  Service 
reported  measures  it  had  undertaken  to 
comply  with  requirements  of  the 
Regulatory  Flexibility  Act  and  the 
Executive  Order.  These  included 
preparing  a  Determination  of  Effects  and 
an  updated  F'inal  Regulatory  Impact 
Analysis,  and  publication  of  a  summary 
of  the  latter.  These  regulations  have 
been  determined  to  be  major  under 
Executive  Order  12291,  and  they  have  a 
significant  economic  impact  on 
substantial  numbers  of  small  entities 
under  the  Regulatory  Flexibility  Act. 
This  determination  is  detailed  in  the 
aforementioned  documents  which  are 
available  on  request  from  the  Office  of 
Migratory  Bird  Management,  U.S.  F'ish 
and  Wildlife  Service,  Department  of  the 
Interior,  Washington,  DC  20240.  These 
regulations  contain  no  mformation 
collections  subject  to  Office  of 
Management  and  Budget  review  under 
the  Paperwork  Reduction  Act  of  1980. 

Memorandum  of  Law 

The  Service  published  its 
Memorandum  of  Law,  required  by 
section  4  of  Executive  Order  12291,  in 
the  Federal  Register  dated  .August  3, 
1987  (52  FR  28719). 

Authorship 

The  primary  author  of  this  final  rule  is 
Fant  W.  Martin.  Office  of  Migratory  Bird 
Management,  working  under  the 
direction  of  Rollm  D.  Sparrowe,  Chief. 


Regulations  Promulgation 

The  rulemaking  process  for  migratory 
bird  hunting  must,  by  its  nature,  operate 
under  severe  time  constraints.  However, 
the  Service  is  of  the  view  that  every 
attempt  should  be  made  to  give  the 
public  the  greatest  possible  opportunity 
to  comment  on  the  regulations.  Thus, 
when  the  proposed  hunting  regulations 
for  certain  tribes  were  published  on  July 
7, 1987,  the  Service  established  the 
longest  period  possible  for  public 
comment.  In  doing  this,  the  Service 
recognized  that  time  would  be  of  the 
essence.  The  comment  period  provided 
the  maximum  amount  of  time  possible 
while  ensuring  that  a  final  rule  was 
published  before  the  beginning  of  the 
hunting  season  on  September  1, 1987. 

Therefore,  under  the  authority  of  the 
Migratory  Bird  Treaty  Act  of  July  3, 
1918.  as  amended  (40  Stat.  755;  16  U.S.C. 
703  et  seq.].  the  Service  prescribes  final 
hunting  regulations  for  certain  tribes  on 
Federal  Indian  reservations  (including 
Indian  Territory),  and  ceded  lands.  The 
regulations  specify  the  species  to  be 
hunted  and  establish  season  dates,  bag 
and  possession  limits,  season  length, 
and  shooting  hours  for  migratory  game 
birds  other  than  waterfowl.  However, 
final  Federal  framework  for  the 
waterfowl  hunting  season  (opening  and 
closing  framework  dates,  daily  bag  and 
possession  limits,  etc.)  are  planned  for 
publication  on  September  8, 1987. 
Because  it  was  necessary  to  publish  this 
document  by  September  1, 1987,  most 
waterfowl  regulations  for  the  tribes 
listed  here  are  shown  as  "within  final 
Federal  framework  to  be  established." 

The  Service  finds  that  "good  cause" 
exists,  within  the  terms  of  5  U.S.C. 
553(d)(3)  of  the  Administrative 
Procedure  Act,  and  this  final  rule  will 
therefore,  take  effect  on  September  1, 
1987. 

List  of  Subjects  in  50  CFR  Part  20 

Exports,  Hunting,  Imports, 
Transportation,  Wildlife. 

Accordingly,  50  CFR  Part  20  is 
amended  as  follows: 

For  the  reasons  set  out  in  the 
preamble,  Title  50,  Chapter  I, 
Subchapter  B,  Part  20,  Subpart  K.  is 
amended  as  set  forth  below. 

PART  20— [AMENDED] 

1.  The  authority  citation  for  Part  20- 
continues  to  read  as  follows: 

Authority:  Migratory  Bird  Treaty  Act  sec.  3, 
Pub.  L.  65-186.  40  Slat.  755  (16  U.S.C.  701- 
708h);  sec.  3(h),  Pub.  L  95-616.  92  Stat.  3112 
(16  U.S.C.  712):  Alaska  Game  Act  of  1925,  43 
Stat.  739,  as  amended,  54  Stat.  1103-1104. 

(Editorial  Note. — The  following  annual 
hunting  regvlations  provided  for  by  §  20.110 


of  50  CFR  Part  20  will  not  appear  in  the  Code 
of  Federal  Regulations  because  of  their 
seasonal  nature]. 

2.  Section  20.110  is  revised  to  read  as 
follows: 


§  .iO.IIO    Seasons,  limits,  and  ottier 
regulations  for  certain  Federal  Indian 
reservations.  Indian  Territory,  and  ceded 
lands. 

(a)  Penobscot  Indian  Nation, 
Penobscot  Indian  Territory.  Old  Town. 
Maine  (tribal  members  and 
nonmembers). 

(1)  Ducks.  ^  Same  season  dates, 
season  length,  and  daily  bag  and 
possession  limits  as  regular  duck  season 
in  Maine. 

(2)  Geese.^  Same  season  dates,  season 
length,  and  daily  bag  and  possession 
limits  as  regular  duck  season  in  Maine. 

(3)  General  conditions,  (i)  Tribal 
members  may  hunt  waterfowl  (ducks 
and  geese)  on  Penobscot  Indian 
Territory  under  special  sustenance 
regulations  during  the  1987-88  hunting 
season.  Sustenance  season  dates  are 
September  19  through  November  30). 
Daily  bag  limits  for  ducks  in  the 
sustenance  season  are  4,  of  which  no 
more  than  1  can  be  black  duck  and  no 
more  than  2  can  be  wood  ducks.  Where 
sustenance  and  the  regular  State  hunting 
seasons  overlap,  daily  bag  limits  for 
tribal  members  shall  be  only  the  larger 
of  the  two  bag  limits.  Daily  bag  limits  for 
geese  during  the  sustenance  season 
shall  be  3  Canada  geese,  3  snow  geese, 
or  3  in  the  aggregate. 

(ii)  Possession  of  ducks  and  geese 
during  the  tribal  sustenance  season  are 
applicable  only  to  transportation  and  do 
not  include  birds  which  are  cleaned, 
dressed,  and  at  a  member's  residence. 

(iii)  Tribal  members  shall  comply  with 
all  basic  Federal  migratory  bird  hunting 
regulations  in  50  CFR  Part  20  regarding 
shooting  hours  and  manner  of  taking, 
except  that  during  the  sustenance 
season,  tribal  members  shall  be 
permitted  to  hunt  from  V2  hour  before 
sunrise  to  '/2  hour  after  sunset. 

(iv)  All  tribal  and  nontribal  waterfowl 
hunters  16  years  of  age  or  over  must 
possess  and  carry  on  their  persons  a 
valid  Migratory  Bird  Ff  unting  and 
Conservation  Stamp,  or  duck  stamp, 
signed  in  ink  across  the  face. 

(v)  Nontribal  members  hunting 
waterfowl  on  Penobscot  Indian 
Territory  shall  comply  with  all  Federal 
and  State  migratory  bird  hunting 
regulations.  Special  regulations 
established  by  the  Penobscot  Indian 


■  Final  Federal  ffame'vork  to  be  established. 
^  See  footnote  1  (o  paragraph  |a)(1). 
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Nation  also  apply  on  Penobscot  Indian 
Territory. 

(b]  Ndvajo  Indian  Reservation, 
Window  Rock,  Arizona  (tribal  members 
and  nonmembers). 

(1)  Ducks  (including  Mergansers).^ 
Season  dates:  October  10  through 

December  6. 

Daily  bag  and  possession  limits:  Same 
as  permitted  Pacific  Flyway  States 
under  final  Federal  frameworks. 

(2)  Canada  geese  (season  closed  on 
other  geesej.* 

Season  dates:  December  26  through 
January  10. 

Daily  bag  and  possession  limits:  Same 
as  permitted  Arizona.  New  Mexico,  and 
Utah  under  final  Federal  frameworks, 

(3)  Other  migratory  game  birds. 
(i)  Coots  and  Common  Moorhens 

(Gallinulej.^ 

Season  dates:  October  10  through 
December  6. 

Daily  bag  and  possession  limits:  Same 
as  permitted  Pacific  Flyway  States 
under  final  Federal  frameworks. 

(ii)  Mourning  doves. 

Season  dates:  September  1  through 
September  30. 

Daily  bag  and  possession  limits:  10 
daily.  Possession  limit  20. 

(liij  Band-tailed  Pigeons. 

Season  dates:  September  1  through 
September  30. 

Daily  bag  and  possession  limits:  5 
daily.  Possession  limit  10. 

(4)  General  conditions.  Tribal  and 
nontribal  members  will  comply  wnh  all 
basic  Federal  migratory  bird  hunting 
regulations  in  50  CFR  Part  20  regarding 
shooting  hours  and  manner  of  taking.  In 
addition,  each  waterfowl  hunter  16 
years  of  ape  or  over  must  carry  on  his 
person  a  valid  Migratory  Bird  Hunting 
and  Conservation  Stam.p,  or  duck  stamp. 
signed  in  ink  across  the  face.  Special 
regulations  established  by  the  Navajo 
Nation  also  apply  on  the  reservation. 

(c)  jicarilla  Indian  Reservation.  Dulce, 
New  Mexico  (tribal  members  and 
nonmembers). 

(1)  Ducks  (including  Mergansers].^ 
Season  Dates:  Earliest  opening  date 

permitted  Pacific  Flyway  States  under 
final 

Federal  frameworks — November  30. 

Daily  hag  and  possession  limits:  Same 
as  permitted  Pacific  Flyway  States 
under  final  Federal  frameworks. 

(2)  Goose  season  closed  on  all 
species. 

(3)  General  conditions.  Tribal  and 
nontribal  hunters  will  comply  with  all 
basic  Federal  migratory  bird  hunting 
regulations  in  50  CFR  Part  20  regarding 
shooting  hours  and  manner  of  taking.  In 


addition,  each  waterfowl  hunter  16 

years  of  age  or  over  must  carry  on  his 
person  a  valid  Migratory  Bird  Hunting 
and  Conservation  Stamp,  or  duck  stamp. 
signed  in  ink  across  the  face.  Special 
regulations  established  by  the  Jicarilla 
Apache  Tribe  also  apply  on  the 
reservation. 

(d)  Colorado  River  Indian 
Reservation,  Parker,  Arizona  (tribal 
members  and  nonmembers). 

(1)  Ducks  (including  Mergansers).'' 
Season  dates:  Same  as  Colorado  River 

Zone  in  California. 

Daily  bag  and  possession  limits:  Same 
as  Colorado  River  Zone  in  California. 

(2)  Geese.^ 

Season  dates:  Same  as  Colorado  River 
Zone  in  California. 

Daily  bag  and  possession  limits:  Same 
as  Colorado  River  Zone  in  California. 

(3)  Other  migratory  game  birds. 
(i)  Coots  and  Common  Moorhens 

(Gallinule).^ 

Season  dates:  Same  as  for  ducks  in 
Colorado  River  Zone  in  California. 

Daily  bag  and  possession  limits:  Same 
as  Colorado  River  Zone  in  California. 

(ii)  Common  (Wilson's)  Snipe.*" 

Season  dates:  Same  as  for  ducks  in 
Colorado  River  Zone  in  California. 

Daily  bag  and  possession  limits:  Same 
as  Colorado  River  Zone  in  California. 

(iii)  Mourning  Doves  and  White- 
winged  Doves. '^^ 

Season  dates:  Same  as  Colorado  River 
Zone  in  California. 

Daily  bag  and  possession  limits:  Daily 
bag  limit  is  10  and  possession  limit  is  20, 
singly  or  in  the  aggregate  of  the  two 
species. 

(4)  General  conditions.  Tribal  and 
nontribal  hunters  will  comply  with  all 
basic  Federal  migratory  bird  hunting 
regulations  in  50  CFR  Part  20  regarding 
shooting  hours  and  manner  of  taking.  In 
addition,  each  waterfowl  hunter  16 

\  ears  of  age  or  over  must  carry  on  his 
person  a  valid  Migratory  Bird  Hunting 
and  Conservation  Stamp,  or  duck  stamp, 
signed  in  ink  across  the  face.  Special 
regulations  established  by  the  Colorado 
River  Indian  Tribes  also  apply  on  the 
reservation. 

(e)  Fort  Apache  Indian  Reservation, 
Whiteriver.  Arizona  (tribal  members 
and  nonmembers). 
(1)  Ducks  (including  Mergansers). ^^ 
Season  dates:  Latest  closing  date  and 
longest  season  permitted  Pacific  Flyway 
States  under  final  Federal  frameworks. 


'  See  footnote  1  to  paragraph  (a)(1). 
*See  footnote  1  to  paragraph  |a)(l). 
'See  footnote  1  to  paragraph  (a)(1). 
"  See  footnote  1  to  paragraph  (a)(1). 


'  See  footnote  1  to  paragraph  (b)(1). 
•See  footnote  1  to  paragraph  (a)(1). 
•See  footnote  1  to  paragraph  (a)(1). 
'"See  footnote  1  to  paragraph  (a)(1). 
' '  See  footnote  1  to  paragraph  (a)(1). 
■'See  footnote  1  to  paragraph  (a)(l]. 


Daily  bag  and  possession  limits:  Same 
as  permitted  Pacific  Flyway  States 
under  final  Federal  frameworks. 

(2)  Geese. '3 

Season  dates:  Latest  closing  date  and 
longest  season  permitted  Arizona  under 
final  Federal  frameworks. 

Daily  bag  and  possession  limits:  Same 
as  permitted  Arizona  under  final  Federal 
frameworks. 

(3)  Other  migratory  game  birds. 
(i)  Coots  and  Common  Moorhens 

(Gallinule).^* 
Season  dates:  Same  as  for  ducks. 
Daily  bag  and  possession  limits:  Same 
as  permitted  Pacific  Flyway  States 
under  final  Federal  frameworks. 

(ii)  Common  (Wilson's) Snipe. 

Season  dates:  Same  as  for  ducks. 

Daily  bag  and  possession  limits:  8 
daily.  Possession  limit  16. 

(iii)  Mourning  Doves. 

Season  dates:  September  1-13  and 
November  27  through  December  28. 

Daily  bag  and  possession  limits: 

September  1-13:  Daily  bag  limit  is  10 
mourning  and  white-winged  doves  in  the 
aggregate,  of  which  no  more  than  6  may 
be  white-winged  doves.  Possession  limit 
is  20,  of  which  no  more  than  12  may  be 
white-winged  doves. 

November  27  through  December  28: 10 
mourning  doves  only  daily  possession 
limit  20. 

(iv)  White-winged  Doves. 

Season  dates:  September  1-13. 

Daily  bag  and  possession  limits:  6 
daily.  Possession  limit  12. 

(v)  Band-tailed  Pigeons. 

Season  dates:  October  9  through 
November  7. 

Daily  bag  and  possession  limits:  5 
daily.  Possession  limit  10. 

(4)  General  conditions.  Tribal  and 
nontribal  members  will  comply  with  all 
basic  Federal  migratory  bird  hunting 
regulations  in  50  CFR  Part  20  regarding 
shooting  hours  and  manner  of  taking.  In 
addition,  each  waterfowl  hunter  16 
years  of  age  or  over  must  carry  on  his 
person  a  valid  Migratory  Bird  Hunting 
and  Conservation  Stamp,  or  duck  stamp, 
signed  in  ink  across  the  face.  Special 
regulations  established  by  the  White 
Mountain  Apache  Tribe  also  apply  on 
the  reservation. 

(f)  Fort  Hall  Indian  Reservation.  Fort 
Hall,  Idaho  (nontribal  members  only). 

(1)  Ducks  (including  Mergansers).^^ 

Season  dates:  Begin  continuous 
season  on  October  10,  with  same  season 
length  as  permitted  Pacific  Flyway 
States  under  final  Federal  frameworks. 


'^See  footnote  1  to  paragraph  (a)(1), 
'•See  footnote  1  to  paragraph  (a)(1). 
'*  See  footnote  (1)  to  paragraph  (a)(1). 
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Daily  bog  and  possession  limits:  Same 

as  permittod  Pacific  Flyway  States 
under  final  Federal  frameworks. 

(2)  Geese  (Canada.  Blue,  Snow. 
White-fronted  Geese.  Black  Brant). 

Season  dates:  Begin  continuous 
season  on  October  10,  with  same  season 
length  permitted  Idaho  under  final 
Federal  fram.e works. 

Doily  bag  and  possession  limits:  Same 
as  permitted  Idaho  under  final  Federal 
frameworks. 

(3)  Other  migratory  game  birds. '  ^ 
(!)  Coots  and  Common  Moorhen 

(Gallinule). 

Season  dates:  Same  as  for  ducks. 

Daily  bag  and  possession  limits:  Same 
as  permitted  Pacific  Flyway  States 
under  final  Federal  frameworks. 

(ii)  Common  (Wilson 'sj  Snipe.  ^'' 

Season  dates:  Same  as  for  ducks. 

Daily  bag  and  possession  limits:  8 
daily.  Possession  Limit  16. 

(4)  General  conditions:  Nontribal 
hunters  will  comply  with  all  basic 
P'ederal  Migratory  bird  hunting 
regulations  in  50  CFR  Part  ,20  regarding 
shooting  hours  and  manner  of  taking.  In 
addition,  each  waterfowl  hunter  16 
years  of  age  or  over  must  carry  on  his 
person  a  valid  Migratory  Bird  Hunting 
and  Conservation  Stamp,  or  duck  stamp, 
signed  in  ink  across  the  face.  Special 
regulations  established  by  the 
Shoshone-Bannock  Tribes  also  apply  on 
the  reservation. 

(g)  Great  Lakes  Indian  Fish  and 
Wildlife  Commission.  Odanah, 
Wisconsin  (tribal  members  only). 

(1)  Ducks  (including  MergansersP^ 

Wisconsin  zone. 

Season  dates:  Begin  September  19. 
Knd  with  Closure  of  State  duck  season. 

Daily  bag  and  possession  limits:  Same 
as  permitted  Wisconsin  under  final 
Federal  frameworks. 

Michigan  zone.  Same  dates,  season 
length,  and  daily  bag  and  possession 
limits  established  by  Michigan  under 
final  Federal  frameworks. 

Minnesoia  zone.  Same  dates,  season 
length,  and  daily  bag  and  possession 
limits  as  permitted  in  Wisconsin  Zone 
under  final  Federal  frameworks. 

(2)  Special  Scaup-only  season  '^ 

Wisconsin  and  Minnesota  zones. 
Same  dates,  season  length,  and  daily 
bag  and  possession  limits  permitted 
Wisconsin  under  final  Federal 
frameworks. 

Michigan  zone.  Same  dates,  season 


'"  hi^e  footnote  (1)  lo  paraRraph  (a)(1). 
"  See  footnote  (1)  to  paragraph  (a)(1). 
"*  See  footnote  II)  to  paragraph  (d)(1). 
"  See  footnote  (1)  to  paragraph  (a)(1). 


length,  and  daily  bag  and  possession 
limits  established  by  Michigan  under 
final  Federal  frameworks. 

(3)  Canada  Geese  ^° 
Wisconsin  and  Minnesota  zones. 
Season  dates:  September  19-October 

31. 

Daily  bag  and  possession  limits:  3 
daily.  Possession  Limit  6. 

Michigan  zone. 

Season  dates:  Same  opening  date  and 
season  length  established  by  the  State  in 
the  Michigan  Zone  under  final  Federal 
frameworks. 

Daily  bog  and  possession  limits:  3 
daily.  Possession  Limit  6. 

(4)  Other  Geese  (Blue,  Snow,  and 
White-fronted  Geese).'^^ 

Wisconsin  and  Minnesota  zones. 
Same  dates,  season  length,  and  daily 
bag  and  possession  limits  permitted 
Wisconsin  under  final  Federal 
fram  works, 

Michigan  zone.  Same  dates,  season 
length,  and  daily  bag  and  possession 
limits  permitted  Michigan  under  final 
Federal  frameworks. 

(5)  Other  migratory  game  birds 
(i)  Coots,  Common  Moorhens 

(Gallinule),  and  Purple  Gallinules. 
Wisconsin  and  Minnesota  zones. 
Season  dates:  Begin  September  19. 
End  with  closure  of  Wisconsin  duck 
season. 

Daily  bag  and  possession  limits:  15 
daily,  singly  or  in  the  aggregate. 
Possession  limit  30. 

Michigan  zone.  Same  dates,  season 
length,  and  daily  bag  and  possession 
limits  as  established  by  Michigan  under 
final  Federal  frameworks, 
(ii)  Sara  and  Virginia  Rails. 
Wisconsin  and  Minnesota  zones. 
Season  dates:  September  15  through 
November  19. 

Daily  bag  and  possession  limits:  25 
daily,  singly  or  in  the  aggregate. 
Possession  limit  25. 

Michigan  zone.  Same  date,  season 
length,  and  daily  bag  and  possession 
limits  established  by  Michigan  under 
final  Federal  frameworks, 
(iii)  Common  (Wilson 's)  Snipe. 
Wisconsin  and  Minnesota  zones. 
Season  dates:  September  15  through 
November  19. 

Daily  bog  and  possession  limits:  8 
daily.  Possession  limit  16. 

Michigan  zone.  Same  dates,  season 
length,  and  daily  bag  and  possession 
limits  established  by  Michigan  under 
final  Federal  frameworks, 
(iv)  Woodcock. 

Wisconsin  and  Minnesota  zones: 
Season  dates:  September  15  through 
November  19. 

Daily  beg  and  possession  limits:  5 
daily.  Possession  limit  10. 


'"  See  footnote  (1)  lo  paragraph  (a)(1). 
^'  See  footnote  (1)  to  paragraph  (a)(1). 


Michigan  zone. 

Same  dates,  season  length,  and  daily 
bag  and  possession  limits  established  by 
Michigan  under  final  Federal 
frameworks. 

(6)  General  conditions. 

(i)  While  hunting  waterfowl,  a  tribal 
member  must  carry  on  his  person  a  valid 
tribal  waterfowl  hunting  permit. 

(ii)  Tribal  members  will  comply  with 
all  basic  Federal  migratory  bird  hunting 
regulations.  50  CFR  Part  20,  and 
shooting  hour  regulations,  50  CFR  Part 
20,  Subpart  K. 

(iii)  Nontoxic  shot  will  be  required  for 
all  off-reservation  hunting  by  tribal 
members  of  waterfowl  coots,  moorhens 
and  gallinules. 

(iv)  Tribal  members  in  each  zone  will 
comply  with  State  regulations  providing 
for  closed  and  restricted  waterfowl 
hunting  areas. 

(v)  Wisconsin  zone. 

Tribal  members  will  comply  with  NR 
10.09  (l)(a)  (2)  and  (3).  Wis.  Adm.  Code 
(shotsheils),  sec.  NR  10  12  (1)(C),  Wis, 
Adm.  Code  (shooting  from  structures), 
section  NR  10.12  (iKg),  Wis.  Adm.  Code 
(decoys),  and  section  29.27  Wis.  Stats. 
(duck  blinds).  Tribal  members  may  hunt 
Canada  geese  at  the  Powell  marsh  from 
September  19  until  a  tribal  quota  of  25 
Canada  geese  has  been  reached,  at 
which  time  the  Canada  g.oose  season 
will  close.  The  season  will  reopen  on 
September  25,  or  when  daily  censusing 
indicates  that  300  Canada  geese  are  in 
the  area,  whichever  comes  first. 
Thereafter,  the  tribal  season  will  resume 
without  a  quota  and  with  a  daily  bag 
limit  of  3  Canada  geese  but  will  be 
closed  from  September  28-30.  The 
season  will  reopen  again  on  October  1 
and  end  on  October  31. 

(vi)  Minnesota  zone.  Tribal  members 
will  comply  with  M.S.  100.29,  Subd.  18 
(duck  blinds  and  decoys). 

(vii)  Possession  limits  are  applicable 
only  to  transportation  and  do  not 
include  birds  which  are  cleaned, 
dressed,  and  at  a  member's  primary 
residence.  For  purposes  of  enforcing  bag 
and  possession  limits,  all  migratory 
birds  in  the  possession  or  custody  of 
tribal  members  on  ceded  lands  will  be 
considered  to  have  been  taken  on  those 
lands  unless  tagged  by  a  tribal  or  State 
conservation  warden  as  having  bpen 
taken  on-reservation.  In  Wisconsin, 
such  tagging  will  comply  with  sec.  NR 
19.12.  Wis.  Adm.  Code.  All  migratory 
birds  which  fall  on  reservation  lands 
will  not  count  as  part  of  any  off- 
reservation  bag  or  possession  limit. 

Date:  August  25, 1987. 
Susan  Recce, 

.fKcting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 

|FR  Doc.  87-19886  Filed  8-27-87;  8:45  am] 
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Administrative  Orders: 
Me'^O'anaums 

Auaust  5.  1987 29367 

August  12.  1987 32117 

Presidential  Determinations: 
No.  87-19  of  August  5, 

1987 31749 

5  CFR 

572 2881 5 

831 32287 

1603 29835 

1650      32280 

Proposed  Rules: 

297 28833 

531 29862 

540 28840 

870 28841 

874 2884 1 

1303 31036 

7  CFR 

2 31373 

6 32529 

28 30879 

29 30280 

46 30327 

68 31 751 

210 301 27 

215 30127 

220 301 27 

272 29657 

275 29657 

301 29173,  31373.  32288 

319 29369,32288 


704 

29836 

713 

30884 

910 29371, 

916 

30657,31601, 

32529 

31375 

917 

31375 

921 

31375 

923 

924   

i. 31375 

31375 

926 

31977 

931 

31375 

544 

31977 

945 

31375 

946 

31375 

947 

31375 

948   

31375 

1033 

30886 

1036 

1040 

.„ 30886 

30886 

1065 

32530 

1079 

31751 

1 250  

, 31376 

1421 

30657 

1924 

1944 

...30658,32119 
...29174,  31027 

1951  

29174 

1962 

32119 

2054 

30889 

Proposed  Rjies 
£46 

31784 

800 

30167 

801   

30167 

802  

30167 

907 

30167 

908  

30167 

920 

28724 

981   

32016 

994 

1004  

...29531.32240 
31408 

1030 

29196 

1079 

30922 

1137 

32308 

1421     

30689 

1736  

29531 

8  CFR 

204  

30899 

Proposed  Rules 

32552 

208 

32552 

214   

30329 

236   

32552 

242  

32552 

245a 

253  

31784 

32552 

286 

29863 

9  CFR 

78  

30900 

92 

32532 

93 

29498 

94 

30901 

I 
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97 31752 

99 29498 

101 301 28 

102 301 28 

103 30128 

104 30128 

107 30128 

114 30128 

115 30132 

118 30132 

318 30136 

Proposad  Rules: 

1 29865 

2 29865 

91 28842 

92 30372,  32561 

94 30373 

317 30922 

318 30925 

381 30922 

10CFR 

0 30902,  31601 

1 31601 

2 31601 

7 3 1 601 

9 29504 

10 31601 

11 31601 

15 31601 

19 31601 

20 31601 

21 31601 

25 31601 

30 31601 

35 31601 

40 31601 

50 28963,  31601 

51 31601 

60 31601 

61 31601 

70 31601 

7 1 3 1 60 1 

72 31601 

73 31601 

74 31601 

75 31601 

95 31601 

150 31601 

170 31601 

725 30138 

862 29836 

Proposed  Rules: 

2 29024,  29196,  30512 

9 29196,  30512 

600 31016 

11  CFR 

106 30904 

9001 30904 

9002 30904 

9003 30904 

9004 30904 

9005 30904 

9006 30904 

9007 30904 

9012 30904 

9031 30904 

9032 30904 

9033 309O4 

9034 30904 

9035 30904 

9036 30904 

9037 30904 

9038 30904 

9039 30904 


12 CFR  I 

21 2868131477 

205 30904 

211 30912 

220 32292 

Proposed  Rules: 

206 _.  30690 

220 32138 

221 29701 

338 30928 

501  29387 

522 29030 

523 30140 

543 29387 

544 29387 

545 29387 

546 29387 

551 29387 

620 30374 

621 30374 

1101 .29865 

13  CFR 

114 32533 

144 _.31526 

Proposed  Rules: 

1 07 28842 

121 29532 

125 32017 

14  CFR 


39 

28973 
29372 
30330 

71 

28682,  28683, 
28976.  29353, 
29505.  29506, 
31377-31382, 
31981.32534 

28684-28686, 
29353,  29506, 

-31387.31614, 
31982-31985 

28817, 
29371, 
30143, 
31979, 
. 32535 
28818 

28819 
31383 

73 

30914, 
31846, 
32537 
28685 

75 

97 

121 

28820 

28686 
30144 

28687 
32537 
28938 

125 

28938 

127 

28938 

129 

135 



,26938 

32528 
28938 

1201 

31985 

Proposed  Rules: 

1 

32268 

39 

29534 
61 

29032, 
, 30380 

29387- 
.31409 

-29390, 

,31410 

29205 

71 28725, 

29470,  29474 
30168.30381 

75 

91 

121 

28726. 
29605 
30512 
31846 
.30381 
.29205 

29205, 
29612, 

31411, 

32562 
30382 
32268 
32268 

125 

32268 

129 

32268 

135 

. 32268 

15  CFR 

368 31753,32121 

369 32121 

370 31753,  31754.32121, 

32539 
371 29373,  31753,32121 

32539 

372 32121,  32539 

373 _.  32121' 

374 31754,32121,  32539 

375 32121 

376 r.  32121 


UM  I 


377 29353,  32121 

378 32121 

379 291 76,  321 21 

380 32121 

381 321 21 

382 32121 

383 321 21 

384 32121 

385 32121 

386 31753,  32121 

387 32121 

388 32121 

389 291 76,  321 21 

390 32121 

391 32121 

39^ 321 21 

393 32121 

394 32121 

395 32121 

396 321 21 

397 32121 

398 32121 

399 29176,  29373,  29839, 

31756,32121 

2301  31496 

Proposed  Rules: 

942 32563 

16  CFR 

13 31987 

429 29507 

1015 28977 

Proposed  Rules: 

13 29535,  29537,  31412 

429 „ 29539 

17  CFR 

1 28980 

30 28980 

32 28980 

33 29508 

1 66 28980 

211 31027 

229 30 1 45,  309 1 7 

230 30145 

239 30145 

240 30145.30331 

249 3091 7 

Proposed  Rules: 

1     32568 

230 29033,  29206 

239 29033,  32018 

274 32018 

IS  CFR 

2 30146,  30334 

35 30659 

154 29659,  30146,  32018 

157 29659,  30146 

201 30146 

270 29003,  29659,  30146 

271 29003,  29008,  29659, 

30146 

273 29003 

274 29003 

284 29659,  30334,  31029 

389 30659,  320 1 8 

Proposed  Rules: 

385 29216 

410 32024 

1301 32573 

19  CFR 

353 30660 

355 30660 


Proposed  Rules: 

101 32025 

20  CFR 

404 29659 

416 29840.  31477.  31757. 

32240 
Proposed  Rules: 

320 30383 

340 30383 

416 „ 30169 

21  CFR 

5 29663 

73 29664,  32644 

74 28688,  31990 

101 28690 

131 29509.  31123 

175 29178 

1 76 29665 

177 29667 

178 29841,  30149.  30919 

193 29008,  31846,  32292 

310 30042 

341 30042 

389 30042 

510 32540 

520 30150 

558 29009 

561 29008.  32292 

862 29467 

872 30082 

874 32 1 1 0 

1240 29509 

Proposed  Rules: 

7 30171 

101 „ 28443 

102 30387 

161 30387 

193 31632,32138 

201 31892 

310 31892 

341 31892 

369 31892 

561 „ 31 632.  321 38 

872 30107.  30120 

1308 30174,  30175 

22  CFR 

22 - 29514 

41 29374,  29842 

42 29842 

51 29514 

171 32122 

307 30151 

Proposed  Rules: 

41 29542,  32026,  32095 

42 29542,  32026,  32095 

23  CFR 

630 31388 

635 32646 

640 32646 

650 32646 

659 2869 1 

668 32540 

712 „....  32646 

771 32646 

790 32646 

24  CFR 

201 32126 

2d3 32126,  32754 

207 31990 

234 321 26,  32754 

255 31990 
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885 2901 0 

905 29360 

990 29360 

Proposed  Rules: 

115 29038 

511 30388 

791 30388 

81 2 30388 

813 30388 

882 30388 

887 30388 

838 32672 

25  CFR 

22 30920 

62 30159 

76 31391 

21 1 31916 

212 31916 

225 31916 

Proposed  Rules: 

179 29701 

26  CFR 

1 29375,29668,30357, 

31992 

48 31614,  32008 

301 30162 

602 29668,  30162,  31614, 

31992,32008 
Proposed  Rules: 
1 29391,  29704,  32242, 

32308,  32502 

301 30177 

601 30996 

602 29704 

27  CFR 

Proposed  Rules: 

4 30390 

5 30390 

9 29705 

28  CFR 

Proposed  Rules: 

2 30691 

641 32478 

29  CFR 

1627 32293 

1910 31852 

1915 31852 

1917 31852 

1918 31852 

1 926 31 852 

1928 31852 

2603 30662 

2676 30358 

Proposed  Rules: 

1 31366 

5 31366 

103 29038 

1910 28727,  29620,  32312 

1915 28727,  32312 

1917 28727,  32312 

1918 28727,  32312 

2580 31039 

30  CFR 

750 31621 

616 291 80 

935 29515,  30666 

946 30668 

Proposed  Rules: 

11 32313 


48 30391 

75 30391 

202 29868,  30776.  30826 

203 29868,  30826 

206 29868,  30776.  30826 

207 30826 

2 1 0 30826 

212 29868 

218 29868 

241 30826 

256 29222 

780 32764 

784 32764 

840 32758 

842 32758 

925 29546 

943 30930 

946 28849 

31  CFR 

Proposed  Rules: 

223 29039 

32  CFR 

40 29844 

174 29181,30766 

292a 29182 

295 32296 

732 32296 

2003 28802,  29793 

Proposed  Rules: 

199 29044,  30391 

33  CFR 

100 29516,  30164,  31395, 

31622 

117 28693.  28694.  30670 

165 30671,  31395.  31762, 

31763 
Proposed  Rules: 

Ch.  1 31786 

165 32314 

34  CFR 

5 32524 

221 28814 

309 29816 

315 31958 

350 30060 

351 30060 

352 30060 

353 30060 

354 30060 

355 30060 

356 30060 

357 30060 

358 30060 

359 30060 

363 30546 

371 30554 

386 30554 

502 30322 

504 30322 

524 30322 

607 30526 

608 30536 

609 30536 

614 30560 

629 29824 

631 29140 

632 291 40 

633 29140 

634 29140 

635 29140 

636 29140,  30282 

650 29356 


668 SC  •■  4 

673 291 20 

762 29608 

785 306*  2 

786 30612 

787 3061 2 

789 306-:  2 

796 3C612 

35  CFR 

9 31396 

36  CFR 

7 „ 31 764 

222 30359 

1250 29517 

1258 29517 

Proposed  Rules: 

7 31786 

9 28850 

79 32740 

37  CFR 

202 28821 

Proposed  Rules: 

201 28731 

38  CFR 

Proposed  Rules: 

4 32318 

21 30178,  31416 

39  CFR 

10 29697 

20 29697 

1 1 1 2901 1 

965 2901 2 

40  CFR 

1 „ 30359 

12 30598 

22 30671 

50 29382,  29467,  31701 

51 29383,  29385 

52 28694,  29383.  29385. 

32009 

60 28946,  30674 

61 30920 

1 80 2901 3. 

31029,  32128, 32305.  32306 

228 29845.  30360 

261 28696,  28697,  29846- 

29849 

271 29522.  30681,  30682 

799 28698,  31962,  32240 

Proposed  Rules: 

2 29045 

1 3 32098 

22 29222 

24 29222 

50 29392 

62 29392  29394.  30189, 

31789.31791,32321 

60 29548,  31633.  32026 

80 31162,  31274 

86 31162,  31274 

122 30931 

1 23 30931 

1 24 32446 

1 44 „ 32446 

1 46 32446 

148 32446 

160 31635 

180 29050,  31535,  32322 

228 29550,  30189,  31636 

260 29708 


264 

31948 

265 

268  

..29708,30570 
29992 

270 

271 

..29708,  30570 
.30192,  30570 

600 

761 

..31162,31274 
31738 

763   

29228 

795 

..29395,  29990 

796      .  .. 

29395 

799 

41  CFR 

101-26 

201 -8. .r:.-. 

..29395,31970 

...29522,  29523 
30280 

Proposed  Rules: 

i:5-5£   

31642 

42  CFR 

34 „ 

400 

32540 

30362 

405 

28823 

409  

28823 

410 

29353 

412   

30362 

441 

32544 

e,i.2 

.28823,  32544 

Proposed  Rules: 
84   

32402 

405 

29605 

413   

29605 

441 

29605 

482 

29605 

485 

43  CFR 

4  

29605 

32130 

3450 

28824 

Public  Land  Orders; 
1231  (Revoked  in  pari 

by  PL0  6655) 31623 

6651  (Corrected 

by  PL0  6655) 31623 

6653 2952  5 

6654 _ 29525 

6655 31623 

6656 31 623 

Proposed  Rules: 

3160 30282,  30310,  30826 

3480 29868 

3560 31643 

5400 28850 

5440 28850 

44  CFR 

64 291 84.  31 765 

65 29014,  2901 5 

67 29016 

80 30683 

81 30683 

82 „ 30683 

83 30683 

Proposed  Rules: 

65 29228 

67 31417 

302 32140 

45  CFR 

96 31030 

233 28824 

304 321 30 

1 207 32132 

1 208 321 33 

1612 28777 

2002 28705 


I 


IV 
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2010 30582 

Proposed  Rutes: 

16 30194 

233 32323 

402 30 1 94 

1612 28777 

46CFR 

54 31623 

67 31767 

111 31623 

150 31623 

154 31623 

Proposed  Rules: 

1 31786 

3 31786 

10 31429 

27 29556 

157 31429 

187 31 429 

558 29708 

559 29708 

560 29708 

561 29706 

562 29708 

564 297C8 

566 29708 

569 29708 

586 29396 

47CFR 

Ch.  1 31768 

1 31769 

22 29186.  29386 

31 290 1 3 

32..- 29018 

73     28705.28825  29351- 

29854,31031,31398  31771- 

3'773,  32135 

74 31398 

80 28325 

90 29855 

94 29855 

97 2«826 

Proposed  Rute«: 

Ch.  1 28731 

2 31432 

22 31042 

69 31793 

73 28731,  27732,  29235 

29869-29872.  30692.  30694, 

31043,31044,31432,31793- 

31795,  32141,32142 

aO 29051.  31796 

&5 29396 

07 29052 

48  CFR 

1  30074 

5 30074 

7 30074 

13 30074 

13 30074 

22 30074 

25 30074 

28 30074 

31 30074 

32 30074 

45 30074 

5.? 30074 

53 30074 

204 28705 

215 28705,  30687 

230 28705 

232 30368 

252 30368 


253 

28705 
32012 
32012 
32012 

825 

833 

852 

Proposed  Ru.ies 
47 

31722 

52 

31722 

504 

30694 

507 

28827 

508  

28827 

514   

30694 

515 

30694 

522 

30694 

525 

532 

..28828. 

30694 
30694 
30694 
30694 
30694 
30694 
30694 
28716 
28716 
30998 

30688 
29526 
29526 
29526 
29857 
32646 
31407 
30370 
31773 
30165 
32135 
30165 
30165 
30165 

30393 
31486 
30393 
29556 
29709 
32573 
32573 
29873 
32577 
32573 
32573 
32573 
32573 
30933 
32573 
32573 
32573 
32573 
32573 

534  

536 

537 

552 

553  

904 

-.28827. 
..28827. 

952 

970 

49CFR 

1 

..28716, 

171 

172 

173 

509 

522 

701 

830 

1002 

1011 

1059 

1132 

1161 

1162 

Proposed  Rules: 

Ch  X 

172 

571 

530 

.29873, 

647 

1002 

1007 

1039 

1084 

1103 

1150 

1160 

1162 

1165 

1169 

1171 

1177 

1180 

1182 

1206 

28854 
28854 

1249 

50CFR 

17  28780,28828,29751, 

29754. 29784 

20 28717,  29187,  31773, 

32013.32770 

25 29858 

285 28831 

611 29528,31032,31631 

652  32306 

655 30166 

661 28721,  29019,  29020. 

29528,  29700,  29860. 

31033.32015.32135 

662 31631 


663 31034 

672 32137 

674 29020,  30766 

675 28722,  29021,  31032 

685 3201 5 

Proposed  Rules: 

17 28787,  31045-31051, 

32143.32145 

20 30395 

32 28931 

611 30212 

649 28732 

663 29400 

675 30212 
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Note:  No  public  bills  which 
have  become  law  were 
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by  the  Office  of  the  Federal  Register,  National  Archives  and 
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The  Federal  Register  provides  a  uniform  system  for  making 
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Federal  agencies.  These  include  Presidential  proclamations  and 
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inspection  m  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  S340-00  per  year,  or  $170.00  for  6  months,  payable  in 
advance.  The  charge  for  individual  copies  is  $1.50  for  each 
issue,  or  Si. 50  for  each  group  of  pages  as  actually  bound.  Remit 
check  or  money  order,  made  payable  to  the  Superintendent  of 
Documents,  U  S    Govern.i-.ent  Printing  Office.  Washington,  DC 
20402. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 

Questions  and  requests  for  specific  information  may  be  directed 
to  the  telephone  numbers  listed  under  INFORMATION  AND 
ASSIST .-VNCE  in  the  RF_ADER  AIDS  section  of  this  issue. 

How  To  Cite  This  Publication:  L'se  the  volume  number  and  the 

pdge  number.  Example:  52  FR  12345, 


! 


FOR: 

WHa 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any   person   who   uses   the   Federal   Register   and   Code   of 
Federal  Regulations. 

The  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  2  1/2  hours)  to 
present: 

'     '\^if  regulatory   process,   with  a  focus  on   the  Federal 
R,>;..-'er  system  and   the  public's  role  in   the 
development  of  regulations. 

2.  The  relationship  between  the  Federal  Register 
of  Federal  Regulations. 

3.  The   important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
system.  I 

To  provide  the  public  with  access  to  information 
necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  be  no  discussion  of 
specific  agency  regulations. 
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WASHINGTON,  DC 
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WHERE:  Office  of  the  Federal  Register. 
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1100  L  Street  ,NW,,  Washington.  DC. 
RESERVATIONS:  Janice  Booker.  202-523-5239 
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Actuaries,  Joint  Board  for  Enrotlment 

Sf'e  Joint  Board  for  EnroUmen!  of  Actuaries 

Agricultural  Marketing  Service 

RULES 

Raisins  produt.ed  from  i;rdpes  grown  in  California,  32775 

Agriculture  Department 

See  Agricultural  Marketing  Service;  Energ>'  Office. 

Agriculture  Department:  Food  Safety  and  Inspection 
Service 

Alcohol,  Tobacco  and  Firearms  Bureau 

RUL£S 

Alcohol  viticultural  area  designations: 

Ozark  Highlands.  MO,  32783 
PROPOSED  RULES 

Alcoholic  beverages: 

Operation  of  a  tavern  at  a  hrewerv.  32814 

Army  Department 

NOTtCES 

Meetings: 

Science  Board.  32829 

Arts  and  Humanities,  National  Foundation 

See  National  Founaation  on  the  .-Xrts  and  the  Humanities 

Census  Bureau 

RULES 

Foreign  trade  statistiis:  shippers  export  declarations: 
Filing  requirements,  32~82 

Coast  Guard 

RULES 

Regattas  and  marine  parades, 

Cleveland  National  Air  Show,  32789 
Downriver  River  Rnar  Thunt^erboat  Race,  32790 

Commerce  Department 

ba;  uAsij  Census  Bureau:  Foreign-Trade  Zones  Board; 

International  Trade  Administration;  National  Oceanic 

and  Atmospheric  .Adm.inistrafion 
NOTICES 

Agency  information  collection  activities  under  OMB  review, 

32821 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

C'ot'cin.  wool,  and  man  made  textiles: 

Jamaica,  32825 

Pakistan.  32826 
P'xport  visa  requirements:  certification,  waivers,  etc.: 

Pakistan,  32828 

Copyright  Royalty  Tribunal 

NOTICES 

Cable  royalty  fees: 

Distribution  proceedings,  32828 


Customs  Service 

NOTICES 

Reimbursable  servic-es;  excess  cost  of  preclearance 
operations,  32866 

Defense  Department 

5t  (=  i;.^";::'  .\:r^\  Department 

MOnCES 

Federal  Acquisition  Regulation  (FAR): 

Agency  information  collection  activities  under  OV.H 
review,  32829 
Meetings: 

Science  Board  task  forces,  32829 

Drug  Enforcement  Administration 
NOTICES 

Applications,  hearings,  determinations,  etc.: 
Ciba-Geigy  Corp..  32852 

Economic  Regulatory  Administration 

NOTICES 

Natural  gas  exportation  and  importation: 
Valero  Imiustrial  Gas.  LP.,  32833 

Education  Department 

RULES 

Postsecondary  education: 

Student  assistance:  audit  and  program  review 
determinations;  appeal  procedures 
Correction.  32868 
NOTICES 
Agency  information  collection  activities  under  OMB  review, 

32830 
Grants;  availability,  etc: 

Indian  education  programs — 
Controlled  schools,  32831 
Educational  services  projects,  32830,  32831 
(2  documents) 

Planning,  pilot,  and  demonstration  projects.  32831 
Meetings: 

Vocational  Education  National  Council,  32831 

Energy  Department 

See  also  Economic  Regulatory  Administration;  Energy 

Research  Office;  Federal  Energy  Regulatory 

Commission 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

32832 
Grant  awards: 
Virginia  Coal  Council,  32832 

Energy  Office.  Agriculture  Department 

NOTICES 

Meetings: 
Fuel  Ethanol  Production,  National  Panel  on  Cost 

Effectiveness.  32821 

Energy  Research  Office 

NOTICES 

Grants;  avaiiaoiiity.  etc.: 
Special  research  program,  32834 
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Environmental  Protection  Agency 

RULES 

Air  quality  impiemenlation  plans;  approval  and 
promulgation:  various  States: 
Massachusetts.  32791 
Rhode  Island,  32793 

Executive  Office  of  the  President 

See  Presidential  Documents 

Federal  Aviation  Administration 

RULES 

Airworthiness  standards,  etc.: 
Aviation  Safety  Release  Corp  (modified  Univair);  special 

conditions.  32777 
Fairchild  Models  SA227-AT  and  SA  227-TT  airplanes; 

special  conditions.  32780 

PROPOSED  RULES 

Airvt'orthiness  standards,  etc.: 
Petersen  Aviation,  Inc.  (modified  Beech);  special 

conditions.  32804 
Petersen  Aviation.  Inc.  (modified  Bellanca);  special 

conditions,  32805 
Petersen  Aviation,  Inc.  (modified  Cessna);  special 
conditions.  32805-328U9 
(6  documents) 
Petersen  Aviation.  Inc.  (modified  Gulfstream);  special 

conditions.  32810 
Piaajjio  Model  P-180  airplane:  special  conditions,  32811' 
NOTICES 
Meetings: 
National  Airspace  Review  Enhancement  Program 
Advisory  Committee,  32864 
(2  documents) 

Federal  Communications  Commission 

RULES 

Radio  stations:  table  of  assignments: 

Arkansas,  32794,  32795 
(3  documents) 

North  Dakota.  32795 

Utah,  32796 
PROPOSED  RULES 
Radio  stations:  table  of  assignments: 

Arizona,  32817 

Illinois,  32817 

Mississippi,  32818 

Oregon,  32819 

South  Dakota,  32819 
Television  stations:  table  of  assignments: 

New  Mexico,  32818 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
32842 

F.mergency  broadcast  system; 
Closed  circuit  test.  32842 

Federal  Emergency  Management  Agency 

NOTICES 

Disaster  and  emergency  areas: 
Minnesota.  32842,  32843 

(2  documents) 

Fe<deral  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 
Arkansas  Power  &  Light  Co.  et  al..  32834 
Boston  Edison  Co.  et  al.,  32836 
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Environmental  statements:  availability,  etc.: 

Ohio  River  Basin,  32838 
Applications,  hearings,  determinations,  etc.: 

Columbia  Gas  Transmission  Corp.,  32839 

Granite  State  Gas  Transmission,  Inc..  32839 

Newark,  DE,  et  al.,  32840 

Northern  Natural  Gas  Co.,  32840 

Southern  Natural  Gas  Co.,  32840 

Transcontinental  Gas  Pipe  Line  Corp.,  32841 

West  Texas  Gas,  Inc..  32841 

Williams  Natural  Gas  Co.,  32842 

Federal  Home  Loan  Bank  Board 

NOTICES 

Liquidator  appointments: 
First  Savings  of  Louisiana.  32843 

Receiver  appointments: 

First  Savings  of  Louisiana.  32844 

Sunbelt  Federal  Savings  &  Loan  Association,  32844 

Twin  City  Savings  Bank.  FSB,  32844 

Applications,  hearings,  determinations,  etc.: 
Crestline  Building  &  Loan  Association.  32843 
Fellowship  Savings  &  Loan  Association,  32843 
First  Atlantic  Savings  &  Loan  Association,  32843 
First  Federal  Savings  &  Loan  Association  of  Charlotte 

County.  32843 
Landis  Savings  &  Loan  Association,  32844 
McKinley  Federal  Savings  &  Loan  Association,  32844 

Federal  Mine  Safety  and  Health  Review  Commission 

NOTICES 

Meetings:  Sunshine  Act,  32867  I 

Federal  Retirement  Thrift  Investment  Board 

RULES 

Thrift  savings  plan: 

Methods  of  withdrawing  funds 
Correction,  32868 

Food  and  Drug  Administration 

NOTICES 

Biological  product  licenses: 

Globe  Blood  Plasma  Center,  Inc.,  32845 
Laser  variance  approvals,  etc.: 

Memphis  Pink  Palace  Museum  et  al.,  32846 

Food  Safety  and  Inspection  Service 

PROPOSED  RULES 

Meat  and  poultry  inspection: 
Enforcement-related  regulations;  regulatory  review,  32802 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determination^,  etc.: 
Michigan: 
General  Motors  Auto  Assembly  Plants.  32821 
General  Motors  Auto  Manufacturing  Complex.  32822 

General  Services  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

32844 
Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities  under  OMB 
review,  32829 
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Health  and  Human  Services  Department 
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Service 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Public  Health  Service,  32844 

Health  Resources  and  Services  Administration 
6Vp  Piib'i!(   Health  StMVice 

Housing  and  Urban  Developnnent  Department 

NOTICES 

.^q^>ncy  information  collection  activities  under  0MB  revieu. 
32848 

Interior  Departmenl 

See  Land  Management  Bureau 

International  Trade  Administration 

NOTICES 

.•\riti  dumping: 

Viscose  rayon  staple  fiber  from  Sweden,  32822 
Applications,  hearings,  determinations,  etc.: 

University  of  Washington  et  al..  32823 

Interstate  Commerce  Commission 

RULES 

Practice  and  procedure: 
l^otests  against  tariffs;  technical  amendment,  32800 

PROPOSED  RULES 

Practice  and  procedure: 

Railroad  cost  recovery  procedures.  32819 
NOTICES 
Rail  carriers: 

Conrail;  joint  rates  reestablishment,  32850 

Joint  Board  for  Enrollment  of  Actuaries 

NOTICES 

Meetings: 
Actuarial  Examinations  Advisory  Committee,  32850 

Justice  Department 

.S(  tf  also  Drug  Enforcement  Administration 

RULES 

Acquisition  regulations: 

Contracting  officer  standards  program,  32796 
Civil  and  criminal  forfeitures;  remission  or  mitigation,  32785 

NOTICES 

i'oHution  control:  consent  judgments: 
.'Mean  Aluminum  Corp.  et  al..  32850 
Ottati  &  Goss  et  al..  32851 
S.WC.AP  .^tbrasives.  Inc..  Corp.,  32851 

Land  Management  Bureau 

NOTICES 

Realty  actions;  sales,  leases,  etc.: 
Arizona,  32849 

Merit  Systems  Protection  Board 

NOTICES 

Meetings;  Sunshine  Act,  328b7 

Mine  Safety  and  Health  Federal  Review  Commission 

ipe  Federal  Mine  Safe'\  ,;    d  fii?alih  Review  Commission 


National  Aeronautics  and  Space  Administration 
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Agency  information  collection  activities  under  OMB 
review.  32829 
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NOTICES 

Meetings: 
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Visual  Arts  Advisory  Panel,  32852 
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NOTICES 
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BMW  of  North  America,  Inc.,  32864 
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RULES 
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Ocean  salmon  off  coasts  of  Washington,  Oregon,  and 
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RULES 
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Safeguards  reporting  requirements 
Workshop,  32777 
NOTICES 
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Reactor  Safeguards  Advisory  Committee 
Proposed  schedule,  32857 
Applications,  hearings,  determinations,  etc.: 

Florida  Power  &  Light  Co.,  32852 

Georgia  Power  Co.  et  al..  32856 

Pacific  Northwest  Electric  Power  and  Conservation 
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Postal  Service 

PROPOSED  RULES 

Prvif.  .A.t:  implementation,  32816 

NOTICES 

Meetings;  Sunshine  Act,  32867 

Presidential  Documents 

PROCLAMfiTIONS 

Special  observances: 

9-1-1  Emergency  Number  Day,  1987  (Proc.  5696),  32905 

Public  Health  Service 
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Home  air-fluidized  bed  (Clinitron)  therapy;  guidelines 
assessment,  32847 
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Pipeline  safety: 

Natural  gas  transportation,  etc. — 
Damage  prevention  program,  32798 
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l.SN  CMO  Funding  Corp  ,  32862 
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This   section   of   the   FEDERAL   REGISTER 
contains   regulatory   documents   having 
general   applicability   and   legal   eftect,   most 
of  which   are   keyed   to  and   codified   in 
the  Code  of  Federal  Regulations,  w^lch  is 
published   under   50   titles   pursuant   to   44 
use     1510 

The   Code   of   Federal   Regulations   is   so^d 
by   the   Superintendent   of   Documents. 
Prices   of   new   books   are   listed   in   the 
first   FEDERAL   REGISTER    issue   of   each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  989 

Raisins  Produced  From  Grapes  Grown 
in  California;  Amendment  to  the 
Maturity  Dockage  System  for  Certain 
Seedless  Raisins 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

action:  Findl  rule. 


summary:  This  final  rule  amends  the 
maturity  dockdge  system  for  Natural 
(sun-dried]  Seedless.  Golden  Si^edless. 
Dipped  Seedless.  Oleate  and  Related 
Seedless,  and  Monukka  raisins. 
Currently,  handlers  may  acquire  as 
standard  raisins  any  lot  of  these  raisins 
containing  40.0  percent  to  49.9  percent 
Grade  B  or  better  raisins,  by  weight, 
under  a  maturity  dockage  system.  This 
action  will  lower  the  minimum 
allowable  percentage  of  Grade  B  or 
better  raisins  that  handlers  may  acquire 
under  a  maturity  dockage  system,  and 
will  change  the  dockage  factor 
applicable  to  raisin  lots  containing 
certain  maturity  levels. 
EFFECTIVE  DATE:  August  31.  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  M.  Scanlon.  Acting  Chief, 
Marketing  Order  Administration  Branch, 
Fruit  and  Vegetable  Division,  AMS. 
L'SD.^.  Room  2523,  South  Buildina.  P.O. 
Box  964,56,  Washington,  D.C.  20090-64.56: 
telephone  (202)  447-5697. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  No.  1512-1  and 
has  been  determined  to  be  a  "non- 
major"  rule  under  criteria  contained 
therein. 

Pursuant  to  requirements  set  foilh  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 


Marketing  Service  has  considered  the 
economic  impact  of  this  final  action  on 
small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  .Marketing  Agreement  Act 
(the  "Act".  7  U.S.C.  601-674).  as 
amended,  and  rules  issued  thereunder, 
are  unique  in  that  they  are  brought 
about  through  group  action  of 
essentially  small  entities  acting  on  their 
ow-n  behalf.  Thus,  both  statutes  have 
small  entity  orientation  and 
fjompatibility. 

There  are  approximately  21  handlers 
and  5,000  producers  of  Natural  (sun- 
dried)  Seedless.  Golden  Seedless, 
Dipped  Seedless.  Oleate  and  Related 
Seedless,  and  .Monukka  raisins  during 
the  1986-87  crop  year.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.2  (1985))  as  those  having  average 
annual  gross  revenues  for  the  last  three 
years  of  less  than  $100,000  and 
agricultural  service  firms,  which  would 
include  handlers,  are  defined  as  those 
whose  gross  annual  receipts  are  less 
than  $3,500,000.  The  majority  of 
California  raisin  producers  and  handlers 
may  be  characterized  as  small 
producers  and  handlers.  This  regulation 
will  apply  to  all  handlers  of  Natural 
(sun-dried)  Seedless.  Golden  Seedless. 
Dipped  Seedless,  Oleate  and  Related 
Seedless,  and  Monukka  raisins. 

Handlers  acquire  and  producers  are 
paid  according  to  the  creditable  fruit 
weight  of  raisins  delivered.  Lots  of 
raisins  containing  50.0  percent  or  more 
Grade  B  or  better  raisins  are  the  most 
desirable.  This  amendment  will  lower 
the  minimum  allowable  percentage  of 
Grade  B  or  better  raisins  that  handlers 
may  acquire  from  producers  from  40.0 
percent  to  35.0  percent  and  change  the 
weight  dockage  factor  for  lots  below  the 
50.0  percent  Grade  B  or  better  maturity 
level.  If  handlers  acquire  lots  of  raisins 
which  contain  amounts  of  Grade  B  or 
better  raisins  less  than  50.0  percent,  by 
weight,  the  delivery  weight  of  such  lots 
will  be  docked,  thereby  decreasing  the 
payment  to  producers  for  that  lot.  Raisin 
lots  delivered  below  the  35.0  percent 
Grade  B  or  better  level  would  be  off- 
grade  and  require  reconditioning. 
Producers  would  incur  the 


reconditioning  costs  necessary  to  bring 
such  lots  within  acceptable 
requirements.  Currently,  raisin  lots 
delivered  below  the  40.0  percent  Grade 
B  or  better  level  require  such 
reconditioning. 

The  reporting  and  recordkeeping 
requirements  under  the  raisin  marketing 
order  are  incurred  by  handlers. 
However,  handlers  in  turn  may  require 
individual  producers  to  utilize  certain 
reporting  and  recordkeeping  practices  to 
enable  handlers  to  carry  out  their 
functions.  Costs  incurred  by  handlers  in 
connection  with  recordkeeping  and 
reporting  requirements  are  likely  passed 
on  to  producers.  Since  reporting  and 
recordkeeping  functions  are  already 
used  in  connection  with  this  quality 
requirement,  there  will  not  likely  be  an 
increase  in  these  burdens.  Department 
of  Agriculture  inspectors  currently 
determine  the  percent  of  Grade  B  or 
better  raisins  in  a  lot.  Thus,  no 
additional  costs  of  this  type  are 
expected. 

Based  on  available  information,  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
the  issuance  of  this  final  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

A  proposed  rule  on  this  amendment 
was  published  in  the  Federal  Register  on 
|uly  16,  1987  (52  PR  26690)  inviting 
written  comments  through  July  27. 1987. 
No  comments  were  received. 

Raisin  lots  containing  50.0  percent  or 
higher  Grade  B  or  better  raisins  are 
accepted  by  handlers  as  standard 
raisins.  The  maturity  dockage  system 
currently  permits  handlers  to  acquire  as 
standard  raisins  lots  of  .Natural  (sun- 
dried)  Seedless,  Golden  Seedless, 
Dipped  Seedless,  Oleate  and  Related 
Seedless,  and  Monukka  raisins  even 
though  the  lot  has  been  determined  to  be 
off-grade  because  it  contains  fewer  than 
50.0  percent,  by  weight,  of  well-matured 
or  reasonably  well-matured  raisins. 
Raisin  lots  containing  less  than  49.9 
percent,  by  weight,  of  Grade  B  or  bettor 
raisins  are  subject  to  a  dockage  factor. 
This  factor  reduces  the  weight  of  the  lot 
by  an  amount  approximating  the  weight 
of  raisins  needed  to  be  removed  in  order 
for  the  balance  of  the  lot  to  meet  grade 
standards.  Raisin  lots  containing  40.0 
percent  to  49.9  percent  Grade  B  or  better 
raisins  are  docked  a  0.2  percent  weight 
reduction  for  each  0.1  percent  below  .50.0 
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percent  of  Grade  B  or  better  raisins 
down  to  40.0  percent. 

The  industry  feels  that  the  current 
maturity  dockage  system  is  too 
restrictive  Handlers  can  easily  process 
raisin  lots  that  have  fewer  Grade  B  or 
better  raisins  by  blending  them  with  a 
better  quality  lot  to  bring  the  combined 
lots  up  to  acceptable  quality  standards. 
Also,  the  industry  feels  that  the  air 
stream  sorter  used  for  determining 
Grade  B  or  lietter  maturity  is  not  an 
extremely  accurate  tool  of  measurement. 
The  industry  feels  that  the  air  stream 
sorter  does  not  give  a  consistently 
accurate  readmg  of  the  amount  of  Grade 
B  or  better  raisins  in  a  lot,  especially 
when  raisins  are  exposed  to  moisture. 
The  Committee  is  currently  conducting 
research  to  find  a  more  accurate  device 
for  Grade  B  or  better  determination.  The 
Committee  has  recommended  these 
revisions  in  the  maturity  dockage 
system  until  another  method  of 
determmation  is  developed. 

The  Committee  has  recommended 
that  the  minimum  allowable  percentage 
of  Grade  B  or  better  raisins  be  lowered 
and  three  maturity  levels  be  established 
fur  the  purpose  of  applying  an 
mcreasing  dockage  factor  for  lots 
containing  fewer  amounts  of  Grade  B  or 
better  raisins.  R;iis:ns  of  these  varietal 
types  conlammg  between  49.9  percent  to 
45.0  percent  Grade  B  or  better  would  be 
docked  a  0,1  percent  weight  reduction 
for  each  0.1  percent  of  Grade  B  or  better 
raisms  below  50.0  percent  down  to  45.0 
percent.  Producers  delivering  raisins 
bs'tv\een  44.9  percent  to  40.0  percent 
Grade  B  or  better  would  be  docked  an 
additional  0.2  percent  weight  reduction 
fur  each  0.1  percent  of  Grade  B  or  better 
r^iisins  below  45.0  percent  down  to  40.0 
percent.  Producers  dt^livenng  raisins 
between  39.9  percent  to  35.0  percent 
Grade  B  or  better  would  be  docked  an 
additional  0.3  percent  weight  reduction 
for  each  0.1  percent  of  Grade  B  or  better 
raisins  below  40.0  percent  down  to  35.0 
percent.  Lots  containing  34,9  percent  or 
less  Grade  B  or  better  raisins  would  be 
off-grade  and  require  reconditioning 
before  they  could  be  acquired  as 
standard  raisins  by  handlers. 

This  final  rule  is  issued  under 
Marketing  Order  No.  989,  as  amended  (7 
CFR  Part  9R9),  regulating  the  handling  of 
raisins  produced  from  grapes  grown  in 
California.  The  order  is  effective  under 
the  Act. 

After  consideration  of  all  relevant 
matter  presented  (the  information  and 
recommendation  submitted  by  the 
Committee  and  other  available 
information),  it  is  found  that  this  action, 
as  hereinafter  set  forth,  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 


It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  because  handlers  will  begin 
receiving  the  1987-88  crop  in  mid- 
September.  This  final  rule  should  apply 
to  such  shipments.  Both  handlers  and 
producers  need  to  plan  their  activities  as 
soon  as  possible  in  view  of  these 
shipments  of  raisins.  No  useful  purpose 
would  be  served  by  delaying  the 
effective  date  of  this  action  until  30  days 
after  publication. 

List  of  Subjects  in  7  CFR  Part  989 

Marketing  agreements  and  orders, 
Grapes,  Raisins,  California. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  989  is  amended  as 
follows: 

PART  989— RAISINS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  989  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stal.  31,  as 
amended;  7  U.S.C  601-674. 

2.  Paragraphs  (a)  and  (b)  of  §  989,213 
are  revised,  and  paragraphs  [c]  and  (d) 
are  added  to  read  as  follows: 

Subpart— Supplementary  Regulations 


§989.213    Maturity  dockage. 

(a)  Subject  to  prior  agreement 
between  handler  and  tenderer.  Natural 
(sun-dried)  Seedless,  Golden  Seedless, 
Dipped  Seedless.  Oleate  and  Related 
Seedless,  and  Monukka  raisins 
containing  from  35.0  percent  through 
49.9  percent,  by  weight,  of  well-matured 
or  reasonably  well-matured  raisins  may 
be  acquired  by  a  handler  under  a  weight 
dockage  system.  The  creditable  weight 
of  each  lot  of  raisins  acquired  under  the 
maturity  dockage  system  shall  be 
obtained  by  multiplying  the  applicable 
net  weight  or  creditable  weight  (weight 
determined  by  applying  the  applicable 
weight  adjustment  factor  for  moisture) 
of  the  lot  of  raisins  by  the  applicable 
dockage  factor  from  the  dockage  table 
prescribed  in  paragraphs  (b),  (c)  and  (d) 
of  this  section. 

(b)  Maturity  dockage  table  applicable 
to  Natural  (sun-dried)  Seedless,  Golden 
Seedless.  Dipped  Seedless,  Oleate  and 
Related  Seedless,  and  Monukka  raisins 
with  45.0 percent  through  49.9 percent 
Grade  B  or  better. 


Percent  well-matured  of  reasonably 

well-matured 


Dock- 
age 


UM  I 


racior 

50  0  or  more 

(') 

49.9 

.999 

49.8 „ „. 

.998 

49.7 J 

.997 

49  6 



.996 

49.5 ; 

.995 

'  No  dockage. 

Note. — Percentages  less  than  the  last 
percentage  shown  in  the  table,  down  to  45.0 
percent,  shall  be  expressed  in  the  same 
increments  as  the  foregoing,  and  the  dockage 
factor  for  each  such  increment  shall  be  .001 
less  than  the  dockage  factor  for  the  preceding 
increment. 

(c)  Maturity  dockage  table  applicable 
to  Natural  (sun-dried)  Seedless.  Golden 
Seedless.  Dipped  Seedless,  Oleate  and 
Related  Seedless,  and  Monukka  raisins 
with  40.0  percent  through  44.9 percent 
Grade  B  or  better: 


Pefcen)  well-matured  ck  reasonably  wellmalured 

Dock- 
age 
lactof 

44.9 

44  8 



.S4fl 
.946 

44  7 

446 

44  5 

44  4 _ 

.944 
.942 
.940 
.938 

Note. — Percentages  less  than  the  last 
percentage  shown  in  the  table,  down  to  40.0 
percent,  shall  be  expressed  in  the  same 
increments  as  the  foregoing,  and  the  dockage 
factor  for  each  increment  shall  be  .002  less 
than  the  dockage  factor  for  the  preceding 
increment.  j 

(d)  Maturity  dockage  table  applicable 
to  Natural  (sun-dried)  Seedless,  Golden 
Seedless,  Dipped  Seedless,  Oleate  and 
Related  Seedless,  and  Monukka  raisins 
with  35.0 percent  through  39.9 percent 
Grade  B  or  better: 


Pefcem  well-matured  or  reatonably  well-matured 

Dock- 
age 
laclor 

39  9 „ J 

39  8 

.847 
.844 

397 „ 

39  6 „ 

39  5    

.841 
.838 
.835 

39.4 

.832 

Note. — Percentages  less  than  the  last 
percentage  shown  in  the  fable  shall  be 
expressed  in  the  same  increments  as  the 
foregoing,  and  the  dockage  factor  for  each 
such  increinent  shall  be  .003  less  than  the 
dockage  factor  for  the  preceding  increment. 
No  dockage  shall  apply  to  lots  of  raisins 
containing  34.9  percent  or  less  of  well- 
matured  or  reasonably  well-matured  raisins. 
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Dated:  August  25, 1987. 

Ronald  L.  Qoffi. 

Acting  Deputy  Director,  Fruit  and  Vegetable 
Division. 

[FR  Doc  87-19888  Filed  8-28-67;  8;45  am) 

BILUNG  CODE  34KM>3-M 


32: 


NUCUEAR  REGULATORY 
COMMISSION 

10CFRPart73 

NRC  Reporting  Requirements  for 
Safeguards  Events;  Meeting 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  meeting. 

summary:  The  NRC  staff  will  conduct  a 
meeting  to  assist  affected  licensees  in 
their  implementation  of  recently  issued 
revisions  to  10  CFR  73.71.  "Changes  to 
Safeguards  Reporting  Requirements," 
which  become  effective  on  October  8, 
1987. 

date:  September  14, 1987. 

address:  Holiday  Inn  of  Bethesda 
(Versailles  Rooms  I  and  II).  8120 
Wisconsin  Avenue,  Bethesda,  MD  20014. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  reactor  hcensees;  Nancy  Ervin, 
Office  of  Nuclear  Reactor  Regulation, 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  telephone  (301) 
492-7855;  or.  for  all  other  affected 
licensees:  Priscilla  A.  Dwyer,  Office  of 
Nuclear  Material  Safety  and  Safeguards, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  (301] 
427-4773. 

SUPPLEMENTARY  INFORMATION:  The 

primary  purpose  of  this  workshop  is  to 
further  affected  licensees'  understanding 
of  the  .\RC  requirements  regarding  the 
reporting  of  safeguards  events  as 
described  in  the  recently  revised  10  CFR 
73.71  (June  9.  1987;  52  FR  21651)  and 
supporting  guidance.  Licensees  most 
affected  by  the  revision  to  10  CFR  73.71 
are  those  subject  to  §§73.20.  73.37. 
73.50.  73.55.  73.60  or  those  possessing 
strategic  special  nuclear  material  and 
subject  to  S  73.67.  The  workshop  will 
serve  as  a  mechanism  to  address 
industry  concerns  and  questions  on  the 
subject. 

In  order  to  allow  more  efficient  use  of 
question  sessions,  licensees  are 
requested  to  submit  questions  of  general 
interest  in  advance  of  the  workshop  to 
the  appropriate  contact  noted  above.  In 
addition,  licensees  are  requested  to 
notify  appropriate  contacts  of  plans  to 
attend  as  seating  is  limited  to  300.  The 
tentative  agenda  is  shown  below: 


Morning  Session 

9:30  am     Introductory  Remarks 
10«)-11:00    RevisedReporting 

Requirements:  Histor\',  Purpose,  and 

Comparison  with  Previous 

Requirements 
11:00-11:15     Break 
11:15-11:45    Generic  Trend  Analysis 
11:45-1:00       Lunch 

Afternoon  Session 

1:00-2:15  Determining  Reportability — 
One  Hour  Events  (Panel  Discussion) 

2:15-2:30     Break 

2:30-4:00  Determining  Reportability — 
Log  Items  (Pane!  Discussion) 

4:00-4:15     Closing  Remarks. 

Persons  other  than  NRC  Staff  and 
Licensee  Representatives  may  observe 
the  proceedings  but  will  be  permitted  to 
participate  in  the  discussions  only  as 
time  will  allow.  Registration  will  be 
conducted  prior  to  the  meeting.  It  is 
anticipated  the  proceedings  of  the 
workshop  will  be  published  some  time 
in  the  future  as  a  guidance  document  for 
licensees.  Copies  of  the  supporting 
regulatory  guide  for  this  revised  rule, 
Regulatory  Guide  5.62.  "Reporting  of 
Safeguards  Events,"  are  being  placed  in 
NRC's  FHiblic  Document  Room,  1717  H 
Street  NW..  Washington.  DC,  and  each 
Local  Public  Document  Room  throughout 
the  United  States  for  review  by 
interested  persons. 

Dated  at  Bethesda,  Maryland,  this  28lh  day 

of  August.  1987. 

For  the  Nuclear  Regulatory  Commission. 
Robert  A.  Elricksoo, 

Ch/ef.  Reactor  Safeguards  Branch,  Division  of 
Reactor  Inspection  and  Safeguards,  Office  of 
.Muclear  Reactor  Regulation. 
[FR  Doc.  87-19949  Filed  8-28-87;  8:45  am] 

EILUNG  CODE  7SKI-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Parts  21  and  23 

[Docket  No.  17929.  Special  Con(iltk)r\s  No. 
23-83-EA-11A] 

Spedal  Conditions;  Aviation  Safety 
Release  Corp.,  Modified  Unlvair  Model 
108-2  Airplane  To  Incorporate  the 
Aviation  Safety  Release  (ASR)  System 
Provisions 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule;  amendment  to 
special  conditions. 

SUMMARY:  This  final  rule  action  amends 
Special  Conditions  No.  23-83-EA-ll. 
issued  on  Mav  19. 1978.  for  the 


supplemental  type  certification  of  the 
Aviation  Safety  Release  Corporation 
modifications  to  the  Univair  Model  108- 
2  Airplane.  The  FAA  has  determined 
that  Special  Conditions  No.  23-83-E.A- 
11,  issued  on  May  19.  1978.  do  not 
adequately  set  forth  requirements  to 
assure  the  necessary  level  of  safety  for 
the  installation,  operation,  and 
maintenance  of  the  ASR  System.  The 
ASR  System  will  have  novel  and 
unusual  design  features  when  compared 
to  the  state  of  technolog>'  envisioned  in 
the  onginal  type  certification  regulations 
applied  to  the  L'nivair  Model  108-2 
Airplane.  This  amendment  assures  that 
Special  Conditions  No.  23-83-EA-ll 
contain  the  airworthiness  standards 
which  the  Administrator  finds  necessar>' 
to  establish  a  level  of  safety  equivalent 
to  that  provided  by  the  airworthiness 
standards  applicable  to  the  Univair 
Mode!  108-2  Airplanes. 

effective  date:  September  30.  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  K.  Rathgeber.  .Aerospace 
Engineer,  Standards  Office  (ACE-110). 
Aircraft  Certification  Division.  Central 
Region,  Federal  Aviation 
.Administration.  Room  1656.  601  East 
12th  Street,  Kansas  City.  .Missouri  64106; 
telephone  [816)  3-4-5688. 

SUPPLEMENTARY  INFORMATION: 

Type  Certification  Basis 

Tne  type  certification  basis  for  the 
Univair  Model  108-2  Airplane  is  Civil 
Air  Regulations  (CAR)  Pari  03,  effective 
December  15,  1946,  as  amended  by 
Amendments  03-1  through  03-3;  and 
Special  Condilions  No.  23-83-AE-ll.  as 
amended  by  this  action. 

Background 

On  June  24. 1976,  Mr.  Dario  J. 
Manfredi  filed  an  application  for  a 
supplemental  type  certificate  (STC)  for 
the  Univair  .Model  108-2  Airplane  to 
install  the  Aviation  Safety  Release 
(ASR)  System.  The  ASR  System 
operates  to  jettison  the  wings  and  then 
parachute  the  rest  of  the  airplane  to  the 
ground.  The  ASR  System  is  intended  for 
use  as  a  last  resort  for  the  survival  of 
the  occupants  and  only  in  a  situation 
where  the  airplane  is  disabled  or  there 
is  no  suitable  landing  site  available. 

The  Univair  Model  108-2  is  a  small, 
four-place,  single-engine,  high-wing 
airplane  with  a  maximum  certificated 
weight  of  2,235  pounds. 

To  accommodate  the  ASR  System,  the 
necessary  type  design  changes  for  the 
Univair  Model  108-2  Airplane  contain 
unusual  design  features  for  an  airplane 
originally  certificated  to  the 
requirements  of  Part  03  of  the  CAR.  In 
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view  of  these  unusual  design  features. 
the  apphcable  airworthiness 
requirements  do  not  contain  adequate  or 
appropriate  airworthiness  standards, 
and  special  conditions  are  necessary  to 
provide  a  level  of  safety  equal  to  that 
established  by  the  regulations 
incorporated  by  reference  in  the  type 
design. 

Special  conditions  may  be  issued  and 
amended  as  necessary,  as  part  of  the 
type  certification  basis  if  the 
Administrator  finds  that  the 
airworthiness  standards  designated,  in 
accordance  with  §  21.101  do  not  contain 
adequate  or  appropriate  safety 
standards  because  of  novel  or  unusual 
design  features  of  an  airplane  or 
installation.  Special  conditions  are 
issued  in  accordance  with  §  11.49.  after 
public  notice,  as  required  by  §§  11.28 
and  11.29(b).  effective  October  14, 1980. 
and  will  become  part  of  the  type 
certification  basis,  as  provided  by 
§  21.101(b)(2). 

On  May  19, 1978.  Special  Conditions 
No.  23-83-EA-ll  were  issued  after  the 
applicant  and  interested  persons  were 
given  an  opportunity  to  participate  in 
the  rulemaking  process.  However,  the 
applicant  did  not  pursue  supplemental 
type  certification  of  the  Univair  Model 
10&-2  with  the  ASR  System  in 
accordance  with  §  21.17(b)  of  the 
Federal  Aviation  Regulations. 

As  a  result  of  a  similar  project  in 
which  special  conditions  were  issued  in 
1984,  and  a  review  of  special  conditions 
No.  23-83-EA-ll,  the  FAA  identified 
additional  issues  that  needed  to  be 
addressed  in  the  ASR  special  conditions 
to  assure  an  acceptable  level  of  safety. 
Therefore,  the  FAA  issued  a  Notice  of 
Proposed  Amendment  to  Special 
Conditions  No.  23-83-EA-ll  in  the 
Federal  Register  (52  FR  18573,  dated 
May  18,  1987),  which  proposed 
substantive  and  format  changes  to  the 
original  special  conditions. 

The  FAA  proposed  to  add 
requirements  addressing  the  inadvertent 
jettisoning  of  the  parachute  after  it  has 
been  deployed  to  assure  that 
inadvertent  jettisoning  of  the  parachute, 
which  could  result  in  a  catastrophic 
situation  for  the  occupants,  is  extremely 
improbable.  This  special  condition  does 
not  mandate  the  use  of  a  numerical 
analysis  to  determine  that  inadvertent 
jettisoning  is  extremely  improbable.  The 
applicant  may  use  a  numerical  analysis 
to  assist  in  a  showing  of  compliance; 
however,  adequate  data  may  not  be 
available  for  preparing  a  stand-alone 
numerical  analysis.  The  applicant  may 
use  a  rational  analysis  based  on  the 
identification  of  failure  modes  and  the 
resulting  consequences. 


The  FAA  proposed  that  the  applicant 
provide  a  seat  belt  and  shoulder  harness 
restraint  system  at  each  seat  position  to 
protect  the  occupants  from  serious  head 
or  upper  torso  injury  due  to  flailing 
during  parachute  deployment  or  ground 
impact. 

Since  the  ASR  System  incorporates 
the  use  of  explosive  charges  as  a  part  of 
the  system  design,  the  FAA  proposed 
that  the  applicant  properly  label  these 
charges  and  assure  that  safe  handling, 
installation,  and  maintenance 
procedures  for  these  charges  are 
established. 

The  FAA  proposed  to  add 
requirements  for  the  establishment  of  a 
sequence  for  the  operation  of  the  ASR 
System  to  assure  that  the  system  will 
not  be  inadvertently  activated. 
Inadvertent  operation  subjects  the 
occupants  of  the  airplane  to  a  situation 
that  is  intended  to  occur  only  under  the 
most  extreme  circumstances  when  no 
other  alternatives  for  a  safe  landing 
exist. 

The  FAA  proposed  to  require  that  the 
ASR  System  have  the  capability  of  being 
disarmed  after  being  armed  at  any  time 
prior  to  final  system  activation.  This 
requirement  is  necessary  to  assure  that 
the  pilot  has  the  alternative  to  safely 
continue  the  flight  after  arming  the 
system,  and  lo  remove  the  final 
activation  step  from  possible 
inadvertent  operation  when  the  pilot 
dijcides  to  continue  the  flight. 

The  FAA  proposed  that  the  applicant 
show  that  the  parachute  can  be 
jettisoned  after  impact  under  various 
weather  conditions,  including  high 
winds.  This  requirement  is  considered 
necessary  to  assure  that  the  occupants 
in  the  fuselage  are  not  endangered  after 
the  successful  completion  of  the  descent, 
as  a  result  of  the  inflated  parachute 
dragging  the  fuselage  through  a  hostile 
terrain. 

The  FAA  proposed  that  the  applicant 
develop  instructions  for  continued 
airworthiness  for  the  ASR  System  which 
meet  the  requirements  of  §  23.1529.  This 
special  condition  will  assure  that  the 
unique  maintenance  inspection 
procedures  for  this  system  are  detailed 
by  the  applicant. 

Since  the  issuance  of  the  original 
Special  Conditions  No.  23-83-EA-ll,  the 
FAA  Small  Airplane  Certification 
Directorate  standardized  a  new  format 
for  special  conditions.  In  the  notice,  the 
FAA  presented  the  proposed  amended 
Special  Conditions  No.  23-83-EA-ll  in 
this  format. 

In  addition  to  the  proposed  amended 
special  conditions,  the  FAA  asked  for 
commenters  to  reply  to  the  following 
questions: 


1.  Are  there  hazards  posed  to  the 
general  public  from  the  ASR  System  as  a 
result  of  possible  falling  objects? 

2.  Does  an  airplane  with  an  ASR 
System  pose  a  hazard  to  other  aircraft 
as  a  result  of  possible  uncontrolled 
flight? 

3.  Should  special  operating  rules  and/ 
or  pilot  training  be  required  for 
operators  of  an  airplane  with  an  ASR 
System? 

4.  Should  special  ground  handling 
procedures  be  developed  for  an  airplane 
with  an  ASR  System? 

Discussion  of  Conunents 

Public  participation  in  this  rulemaking 
action  was  invited  by  Notice  No.  23- 
ACE-32,  which  was  pubhshed  in  the 
Federal  Register  (52  FR  18573.  dated 
May  18, 1987),  and  one  comment  was 
received.  The  commenter,  who  is  the 
applicant,  responded  to  all  four 
questions  as  well  as  taking  issue  with 
two  of  the  proposed  special  conditions. 

In  response  to  the  first  question, 
which  addressed  the  possibility  of 
hazards  posed  to  the  general  public  by 
the  ASR  System  from  falling  objects,  the 
commenter  notes  that  ASR  claims  that, 
in  their  system,  the  wings  are  released 
and  permitted  to  fall  free.  The 
conunenter  contends  that  the  ASR 
System  is  not  to  be  employed  except  in 
an  emergency  when  all  conventional 
means  of  recovery  have  been  exhausted; 
and,  at  that  time,  the  choice  is  between 
having  the  entire  airplane  plummet 
downward  or  having  tlie  bulk  of  the 
airplane  float  downward  by  parachute 
with  only  the  wings  free  to  fall.  The 
commenter  also  states  that  the  wings  do 
not  fall  freely,  but  achieve  a  certain 
amount  of  aerodynamic  retardation 
when  falling.  The  commenter  contends 
that  the  hazard  cannot  be  judged  in 
absolute  terms,  but  in  relative  terms; 
and,  when  viewed  this  way,  concludes 
that,  with  the  ASR  System,  the  general 
public  is  in  much  less  danger  than  it 
would  be  from  an  airplane  not  equipped 
with  the  ASR  System  where  the  entire 
weight  of  the  airplane  would  be  falling. 

In  response  to  the  second  question  as 
to  whether  an  airplane  equipped  with  an 
ASR  System  poses  a  hazard  to  other 
aircraft  as  a  result  of  possible 
uncontrolled  flight,  the  commenter 
contends  that  uncontrolled  flight  arises 
out  of  an  emergency  condition  and,  in 
such  a  case,  an  airplane  equipped  with 
the  ASR  System  is  much  less  hazardous 
to  other  aircraft  not  equipped  with  the 
ASR  System. 

In  response  to  the  third  question 
regarding  the  need  for  special  operating 
rules  and/or  pilot  training  for  operators 
of  an  airplane  with  the  ASR  System,  the 
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commenter  contends  that  an  airplane 
equipped  with  the  ASR  System  should 
not  be  considered  significantly  different 
from  a  pilot  (or  passenger)  with  a 
parachute  strapped  to  the  individual's 
back.  The  commenter  notes  that,  in  each 
case,  under  an  emergency  situation,  a 
parachute  is  released;  however,  in  the 
one  case,  a  pilot  or  passenger  floats 
earthward  supported  by  a  parachute, 
while  in  the  other  case,  a  fuselage  with 
occupants  fioats  earthward  supported 
by  a  parachute.  The  commenter 
contends  that  the  ASR  System  is 
designed  so  that  the  descent  velocity  of 
the  fuselage  and  occupants  is  no  greater 
than  the  descent  velocity  of  one  person 
supported  by  a  parachute. 

In  response  to  the  fourth  question 
concerning  the  need  to  develop  special 
ground  handling  procedures  for  an 
airplane  with  the  ASR  System,  the 
commenter  contends  that  there  does  not 
appear  to  be  a  necessity  for  such 
procedures.  The  commenter  argues  that, 
unless  there  is  an  inadvertent 
deployment  of  the  ASR  System,  an 
airplane  equipped  with  such  a  system  is 
indistinguishable  from  an  airplane 
without  the  system.  The  commenter 
notes  that  the  applicant  is  required  to 
show  that  the  inadvertent  deployment  is 
virtually  impossible. 

The  commenter  disagrees  with  Special 
Condition  2,  Occupant  Restraint,  which, 
as  proposed,  would  require  that  each 
seat  in  the  airplane  be  equipped  with  a 
seat  belt  and  shoulder  harness  to  protect 
the  occupants  from  serious  head  or 
upper  torso  injury  due  to  flailing  during 
the  parachute  deployment  or  ground 
impact.  The  commenter  contends  that,  in 
an  emergency  condition,  the  occupants 
in  an  airplane  not  having  the  ASR 
System  would  be  subjected  to  more 
severe  loads  than  they  would  if  the  ASR 
System  were  available.  The  FAA  agrees 
that,  when  properly  utilized,  the  loads 
on  the  occupants  during  an  emergency 
deployment  of  the  ASR  System  and  the 
subsequent  ground  impact  would  be  less 
severe  than  the  results  of  an 
uncontrolled  crash.  However,  this  does 
not  relieve  the  applicant  from  providing 
the  means  to  protect  the  occupants  from 
serious  injury  during  parachute 
deployment  and  ground  impact  when 
the  system  is  activated. 

The  deployment  of  a  large  emergency 
parachute  will  result  in  a  rapid  change 
in  forward  momentum  of  the  airplane. 
The  rapid  deceleration  of  the  airframe 
will  result  in  unrestrained  occupants 
being  thrown  forward  in  the  airplane 
cabin.  This  unrestrained  flailing  of 
occupants  in  the  cabin  has  the  potential 
to  result  in  serious  injuries  which  are 
unacceptable  to  the  FAA.  As  a  result  of 


an  extensive  crashworthiness  program 
conducted  in  recent  years,  the  FAA  has 
developed  data  on  the  injurj' 
mechanisms  associated  with  flailirxg 
during  events  of  rapid  deceleration. 
These  data  show  the  importance  of  seat 
belts  and  shoulder  harnesses  to  protect 
occupants  of  small  airplanes  from 
severe  head  and  upper  torso  injury 
during  emergency  conditions  involving 
rapid  changes  in  the  airplane  forward 
momentum. 

The  F.AA  disagrees  with  the 
commenter's  contention  that  seat  belts 
and  shoulder  harnesses  are  not 
necessary  with  the  ASR  System  since 
occupants  in  an  airplane  not  having  the 
ASR  System  would  be  subject  to  more 
Severe  loads  than  they  would  in  an 
airplane  having  the  ASR  System.  In 
either  case,  the  occupants  may  be 
subjected  to  conditions  resulting  in 
severe  or  fatal  injuries  unless  the 
occupants  are  protected  from  severe 
impact  With  the  cabin  structure.  For  the 
ASR  System  to  provide  its  intended 
safety  functions,  protecting  occupants 
from  serious  or  fatal  flailing  injuries  is 
essential:  therefore.  Special  Condition  2 
is  adopted,  as  proposed. 

The  commenter  disagrees  with  Special 
Condition  1,  Flight  Test  Demonstration, 
which  would  require  that  the  ASR 
System  be  demonstrated  in  flight  to 
satisfactorily  perform  its  intended 
function,  for  both  normal  and 
inadvertent  deployment  at  the  critical 
flight  conditions.  The  commenter 
contends  that  the  ASR  System  should  be 
viewed  as  equivalent,  in  principal,  to  an 
occupant  or  passenger  having  a  personal 
parachute.  To  this  extent,  the 
commenter  contends  that  the  parachute 
manufacturer  did  not  have  to 
demonstrate  that  a  passenger  with  a 
parachute  should  be  able  to  bail  out  of 
an  airplane  safely  under  a!!  flight 
conditions  within  the  airplane  flight 
envelope.  The  commenter  states  that 
ASR  will  demonstrate  system  reliability 
on  the  ground  so  that,  in  an  emergency 
condition,  the  deployment  of  the 
parachute  will  enable  the  fuselage  and 
pccupants  to  contact  the  ground  without 
serious  injun.'.  The  commenter  states 
that  the  design  of  the  parachute  will 
ensure  that  the  descent  velocity  of  the 
ASR  System  will  be  no  greater  than  the 
descent  velocity  of  a  parachute 
supporting  one  person.  The  commenter 
further  states  that  ground  contact  with 
the  ASR  System  should  involve  less 
chance  for  serious  injury  than  the  use  of 
a  personal  parachute  since  the  fuselage 
will  provide  a  certain  amount  of  energy 
absorption.  The  commenter  contends 
that  the  ASR  System  should  not  be 
judged  in  and  of  itself,  but  only  in 


relation  to  an  airplane  not  having  an 
ASR  System;  and,  since  the  occupants 
are  safe  with  the  ASR  System  installed, 
in  comparison  with  the  occupants  in  an 
airplane  without  the  system,  the 
question  of  the  safety  of  occupants 
during  ground  contact  should  l>e 
withdrawn. 

The  FAA  does  not  agree  with  the 
commenter's  comparison  of  the  ASR 
System  to  a  personal  parachute.  The 
ASR  System,  when  installed,  will  be  a 
component  of  the  airplane  and  must 
provide  a  level  of  safety  compatible 
with  the  level  of  safety  associated  with 
the  airplane.  Therefore,  the  ASR  System 
must  be  viewed  as  a  new  system  being 
added  to  an  airplane  which  is 
certificated  in  the  normal  category  and 
approved  for  various  flight  operations, 
and  the  level  of  safety  associated  with 
the  ASR  System  must  be  compatible 
with  the  other  systems  on  the  airplane. 
Because  the  ASR  System  utilizes  unique 
components,  such  as  a  large  emergency 
parachute  and  explosive  devices  to 
remove  the  wings,  for  which  very  little 
operating  or  reliability  information  is 
available,  the  ?KA  considers  actual 
flight  demonstrations  an  essential  part 
of  the  data  necessary  for  assuring  an 
adequate  level  of  safety  for  the  ASR 
System.  However,  the  wording  of  this 
special  condition  has  been  changed  to 
require  flight  demonstration  of  the  ASR 
System  only  within  the  flight  envelope 
approved  for  the  ASR  System. 

The  FAA  disagrees  with  the 
commenter's  contention  that  the  system 
can  be  adequately  demonstrated  by 
deployment  on  the  ground.  Ground 
testing  will  not  include  the  aerodynamic 
and  inertia  forces  present  in  actual  flight 
operations.  These  forces  may 
significantly  affect  the  deployment  of 
the  parachute  and  the  separation  of  the 
wings  from  the  fuselage.  Therefore,  the 
modified  Special  Condition  1,  Flight 
Test  Demonstration,  is  retained.  The 
flight  test  demonstration  should  be 
limited  to  that  deemed  necessary  by  the 
FAA  to  assure  that  the  ASR  System  will 
safely  perform  its  intended  function. 

The  FAA  disagrees  with  the 
commenter's  suggestion  that  the  safety 
of  the  ASR  System  deployment  should 
be  judged  only  in  comparison  with  the 
condition  of  uncontrolled  crash  impact. 
Any  system  added  to  an  airplane 
certificated  in  the  normal  category 
should  provide  a  level  of  safety  and 
reliability  equal  to  the  level  of  safety 
provided  by  the  onginal  certification 
basis  of  the  airplane.  This  requires  an 
evaluation  of  the  function  and  reliability 
of  that  system  with  the  objective  of 
assuring  this  level  of  safety  and  not  just 
better  than  would  be  expected  in  an 
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uncontrolled  crash.  In  considering 
comparative  safety,  the  commenter  did 
not  consider  the  hazards  of  inadvertent 
or  accidental  activation  of  the  ASR 
System,  which  adds  new  failure  modes 
to  the  airframe  and  must  be  considered 
in  an  overall  assessment  of  safety. 

Whenever  the  airworthiness 
regulations  in  the  original  certification 
basis  for  an  airplane  do  not  contain 
adequate  or  appropriate  safety 
standards  because  of  novel  or  unusual 
design  features  of  the  proposed 
modification,  special  conditions  are 
prescribed  for  the  supplemental  type 
certification  of  the  modified  airplane. 
The  FAA  has  carefully  reviewed  Special 
Conditions  No.  23-83-EA-ll,  issued  on 
May  19,  1978,  and  has  concluded  that 
they  must  be  modified  in  order  to 
maintain  the  necessary  level  of  safety 
for  installation,  operation,  and 
maintenance  of  the  ASR  System 
installed  on  the  Univair  Model  10&-2 
Airplane. 

Conclusion 

This  action  affects  only  the  Univair 
Model  108-2  Airplanes  incorporating  the 
Aviation  Safety  Release  (ASR) 
Emergency  Parachute  System.  Special 
Conditions  No.  23-8.3-11,  as  amended  by 
this  action  are  not  rules  of  general 
applicability  and  apply  only  to  the 
series  and  model  of  airplane  identified 
in  these  final  special  conditions. 

List  of  Subjects  in  14  CFR  Parts  21  and 
23 

Aviation  safety.  Aircraft,  Air 
transportation,  Safety. 

Citation 

The  authority  citation  for  these 
Special  Conditions  is  as  follows: 

Authority:  Sees.  313(a),  601.  and  603  of  the 
Federal  Aviation  Act  of  1958;  as  amended  (49 
U.S.C.  1354(al.  1421,  and  1423);  49  U.S.C. 
106(g)  (Revised  Pub.  L.  97^t49,  January  12. 
1983);  14  era  21,16  and  21.101;  and  14  CTO 
11.28  and  11.49, 

Adoption  of  the  Amended  Special 
Conditions 

In  consideration  of  the  foregoing. 
Special  Conditions  No.  23-83-AE-ll. 
issued  May  19,  1978,  for  the  type 
certification  of  the  Univair  Model  108-2 
Airplane  are  amended  to  read  as 
follows: 

1.  Flight  Test  Demonstration.  The  Aviation 
Safety  Release  (ASR)  System  must  be 
demonstrated  in  flight  to  satisfactorily 
perform  its  intended  function  at  the  critical 
conditions  within  the  flight  envelope 
approved  for  the  ASR  System. 

2.  Occupant  Restraint.  Each  seat  in  the 
airplane  must  be  equipped  with  a  restraint 
system,  consisting  of  a  seat  belt  and  shoulder 
harness,  which  will  protect  the  occupant  from 


head  and  upper  torso  injury  during  the  ASR 
System  deployment  and  subsequent  ground 
impact  at  the  critical  conditions. 

3.  System  Protection.  All  components  of  the 
ASR  System  must  be  designed,  suitably 
protected,  or  both,  against  deterioration  due 
to  weathering,  corrosion,  abrasion,  or  other 
causes.  In  addition,  adequate  provisions  must 
be  made  for  ventilation  and  drainage  of  the 
parachute  compartment  (and  associated 
structure)  to  ensure  the  sound  condition  of 
the  parachute. 

4.  System  Inspection  Provisions,  (a) 
Instructions  for  continued  airworthiness  must 
be  prepared  for  the  ASR  System  which  meet 
the  requirements  of  §  23,1529  of  this  chapter. 

(b)  Adequate  means  must  be  provided  to 
permit  the  close  examination  of  the 
parachute  and  the  ASR  System  components 
to  ensure  proper  function,  alignment, 
lubrication,  and  adjustment  during  all 
required  inspections  of  the  parachute  and 
system  components. 

5.  Parachute  Performance,  (a)  The  fuselage 
parachute  must  meet  the  applicable 
requirements  of  TSO-C23  for  the  critical 
airplane  weights. 

(b)  It  must  be  shown  that,  although  the 
structure  may  be  damaged,  the  fuselage 
impact  with  the  ground  will  result  in  an 
occupant  environment  that  will  give  each 
occupant  every  reasonable  chance  of 
escaping  serious  injury. 

6.  Fuel  Contaivment.  Each  line  that  carries 
flammable  fluid  and  that  will  be  separated 
during  operation  of  the  ASR  System  must 
incorporate  the  means  to  prevent  leakage  of 
the  fluid  unless  an  acceptable  fuel  jettisoning 
system  is  installed. 

7.  Lightning  Stnke  Protection.  It  must  be 
shown  by  analysis  and  test,  including  tests 
under  simulated  or  actual  lightning  strike, 
that  inadvertent  activation  of  the  ASR 
System  which  can  be  catastrophic  is 
extremely  improbable. 

8.  System  Functions  and  Operations,  (a) 
The  ASR  System  must  be  shown  to  function 
reliably,  to  perform  adequately  the  functions 
for  which  it  is  used,  and  to  function  properly 
when  installed.  It  must  be  adequately  labeled 
as  to  its  identification,  function,  and 
operating  limitations,  as  applicable. 

(b)  It  must  be  shown  that  the  inadvertent 
jettisoning  of  the  parachute,  after  it  has  been 
deployed,  is  extremely  improbable. 

(c)  It  must  be  shown  that  the  explosive 
charges  used  in  the  ASR  System  are  properly 
labeled  and  the  handling,  installation,  and 
maintenance  procedures  for  these 
components  are  safe. 

(d)  It  must  be  showrn  that  arming  the 
system,  activating  the  system,  and  jettisoning 
the  parachute  can  only  be  accomplished  in  a 
sequence  which  would  make  inadvertent 
pilot  operation  extremely  improbable. 

(el  It  must  be  shown  that  the  system,  after 
arming,  may  be  disarmed  at  any  time  prior  to 
final  system  activation. 

(f)  It  must  be  shown  that,  after  impact,  the 
parachute  can  tie  jettisoned  under  various 
adverse  weather  conditions,  including  high 
winds. 

9.  Operating  Limitations.  An  operating 
limitation  must  be  prescribed  that  requires 
the  fuselage  parachute  to  be  repacked  at 
intervals  no  greater  than  120  days.  The 


parachute  must  be  considered  an  auxiliary 
parachute  in  the  context  of  S  105.43(a)(2)  of 
this  chapter. 

Issued  in  Kansas  City,  Missouri  on  July  29. 
1987.  I 

Jerold  M.  Chavkin,     I 
Acting  Director.  Central  Region. 
[ra  Doc.  87-19869  Filed  8-28-87;  8:45  am] 
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14  CFR  Parts  21  and  23 

[Docket  No.  032CE,  Special  Condition  No. 
23-ACE-30] 

Special  Conditions;  Fairchiid  Models 
SA227-AT  and  SA227-TT  Airplanes 
(Type  Certificate  No.  A5SW), 
Incorporating  Emergency  Lighting 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  special  conditions. 

summary:  These  special  conditions  are 
issued  to  become  part  of  the  type 
certification  basis  for  the  Fairchiid 
Aircraft  Corporation  Models  SA227-AT 
and  SA227-TT  Airplanes  incorporating 
an  emergency  lighfing  system  as  an  aid 
for  emergency  evacuation.  The 
applicable  requirements  for  these 
airplanes  do  not  contain  adequate  or 
appropriate  safety  standards  for  these 
systems.  These  special  conditions 
contain  the  additional  airworthiness 
standards  which  the  Administrator  finds 
necessary  to  establish  a  level  of  safety 
equivalent  to  the  airworthiness 
standards  applicable  to  these  airplanes. 
EFFECTIVE  DATE:  September  30, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ervin  Dvorak.  Aerospace  Engineer. 
Standards  Office  (ACE-110),  Aircraft 
Certification  Division.  Central  Region, 
Federal  Aviation  Administration.  Room 
1656.  601  East  12th  Street,  Federal  Office 
Building,  Kansas  City,  Missouri  64106; 
telephone  (816)  374-5688. 
SUPPLEMENTARY  INFORMATION: 

Background  ' 

On  August  6, 1986,  Fairchiid  Aircraft 
Corporation,  Post  Office  Box  32486.  San 
Antonio,  Texas  78284,  made  application 
to  the  FAA  for  approval  of  type  design 
changes  necessary  to  incorporate  an 
emergency  lighting  system  on  the 
Fairchiid  Aircraft  Corporation  Model 
SA227  Series  Airplane. 

Fairchiid  Aircraft  Corporation  has 
certified  a  19-place  airplane  which 
complies  with  SFAR  41  and  incorporates 
three  window  exits  and  a  main  cabin  , 
door  for  egress  from  the  airplane.  Their 
proposal  is  to  change  the  interior 
configuration  such  that  one  window 
emergency  exit  is  eliminated,  to 
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decrease  the  passenger  capacity  from  19 
to  10-12.  and  to  install  an  emergency 
lighting  system  for  use  during  emergency 
evacuation.  Since  the  airplane  type 
certification  basis  includes  SFAR-41.  an 
emergency  evacuation  demonstration  is 
required,  but  an  emergency  lighting 
system  is  not  required. 

Past  emergency  evacuation 
demonstrations  on  these  airplanes  have 
shown  that  the  most  critical  aspect  of 
the  evacuation  is  for  the  passengers  to 
find  the  location  of  emergency  exits.  The 
passenger  cabin  length  is  approximately 
25  feet  with  the  entrance  door  at  one 
end  of  the  cabin  and  the  window  exits 
about  in  the  middle  of  the  cabin. 

Since  the  installation  of  emergency 
lighting  systems  was  not  envisioned 
when  the  applicable  requirements  for 
the  subject  airplanes  were  promulgated, 
special  conditions  are  being  issued. 
Special  conditions  may  be  issued  and 
amended,  as  necessary,  as  a  part  of  the 
type  certification  basis  if  the 
Administrator  finds  that  the 
airworthiness  standards  designated  in 
accordance  with  §  21.101(b)(2)  do  not 
contain  adequate  or  appropriate  safety 
standards  because  of  the  novel  and 
unusual  design  features  of  the  airplane. 
Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  after 
public  notice,  as  required  by  §§  11.28 
and  11.29(b),  effective  October  14,  1980, 
and  will  become  part  of  the  type 
certification  basis,  as  provided  by 
§  21.101(b)(2). 

For  the  affected  airplane,  an 
emergency  evacuation  demonstration  is 
required  by  the  applicable  regulations, 
but  it  does  not  contain  a  requirement  or 
design  criteria  for  emergency  lighting 
systems  to  aid  in  emergency  evacuation. 
If  Fairchild  Aircraft  Corporation  chooses 
to  install  and  to  use  emergency  lighting 
systems  in  the  Model  SA227  Series 
Airplane  to  aid  the  required  emergency 
evacuation  demonstration,  these 
appropriate  standards  must  be  adopted 
to  assure  that  the  lighting  used  to  qualify 
the  airplane  design  during  certification 
testing  is  available  in  survivable  crashes 
and  that  future  changes  to  the  airplane 
design  do  not  adversely  affect  the 
emergency  lighting  system. 

Because  the  emergency  lighting  is  not 
required,  when  an  applicant  chooses  to 
provide  such  lighting,  the  FAA  must 
evaluate  such  lighting  relative  to  its 
intended  function.  If  that  intended 
function  would  affect  the  showing  of 
compliance  with  an  existing 
requirement,  the  FAA  must  assure  that 
the  additional  s\stem  performs  its 
intended  function  when  the  critical 
event  occurs,  in  this  case,  an  actual 
emergency  evacuation.  The  FAA 


concluded  that  specific  criteria  is 

necessary. 

Type  Certification  Basis 

The  type  certification  basis  for  the 
Fairchild  Aircraft  Corporation  Model 
SA227-AT  Airplane  is  as  follows:  Part  3 
of  the  Civil  Air  Regulations,  effective 
May  15,  1956,  as  amended  by 
Amendments  3-1  through  3-^;  §  23.511 
as  amended  by  .A.mendment  23-7, 
effective  September  14. 1969:  §  23.175(d) 
as  amended  by  Amendment  23-14, 
effective  December  20,  1973:  special 
conditions  outlined  in  FAA  letters  dated 
November  19.  1965,  August  19,  1967. 
February  5,  1968.  and  April  4.  1968; 
Amendment  C  of  SFAR  N'o.  41,  including 
paragraph  4(c)  and  the  compartment 
interior  requirements  of  §  25.853  (a),  (b), 
(b-l),  (b-2).  and  (b-31  effective 
September  26.  19:^8:  Part  36.  .Appendix  F. 
effective  Decem.ber  1.  1969,  as  amended 
by  Amendments  36-1  through  36-6; 
special  conditions  number  23-ACE-12, 
effective  September  8, 1986  and  these 
special  conditions. 

The  type  certification  basis  for  the 
Fairchild  ."Aircratt  Corporation  Model 
SA227-TT  Airplane  is  as  follows:  Part  3 
of  the  Civil  Air  Regulations  (CAR), 
effective  May  15, 1956,  as  amended  by 
Amendments  3-1  through  3-8; 
§  23.903(b)  as  amended  by  Amendment 
23-17  effective  February  1,  1977;  special 
conditions  outlined  in  FAA  letters  dated 
November  19, 1965,  August  22. 1967, 
Februarv  5, 1968,  and  April  4,  1968: 
SFAR  No.  23,27;  Am.endment  B  of  SFAR 
41,  including  paragraph  4(c)  and  the 
compartment  interior  requirements  of 
§  25.853  (a),  (b),  (b-l),  (b-2),  and  (b-3) 
effective  September  26, 1978;  Part  36, 
.Appendix  F  effective  December  1, 1969, 
as  amended  by  Amendments  36-1 
through  36-6:  special  condition  number 
23-ACE-12,  effective  September  8, 1986 
and  these  special  conditions. 

Discussion  of  Comments 

Notice  No,  2,3-ACE-30,  was  published 
in  the  Federal  Register  on  March  30. 
1987  (52  FR  10109).  The  comment  period 
closed  on  April  30, 1987.  Comments 
wore  received  from  Fairchild  Aircraft 
Corporation  and  the  Aerospatiale 
Helicopter  Corporation,  which  were 
substantively  equivalent  to  comments 
received  in  response  to  Notice  No.  23- 
ACE-31,  concerning  emergency  lighting 
in  Fairchild  Aircraft  Corporation  Model 
SA-227-AC  Airplanes  published  in  the 
Federal  Register  on  March  30, 1987  (52 
FR  10111). 

The  comments  were  disposed  of  in  the 
final  action  on  Notice  No.  23-ACE-31 
and  are  not  being  readdressed  in  this 
final  action  on  special  condition  for  the 
Fairchild  Aircraft  Corporation  Model 


SA227-AT  and  Model  SA227-TT 
Airplanes  incorporating  an  emergency 
lighting  system  as  an  aid  for  emergency 
evacuation.  The  special  conditions 
proposed  in  Notices  No.  23-ACE-30  and 
No.  23-ACE-31  were  substantively 
equivalent,  as  were  the  comments 
received.  Therefore,  changes  to  the 
special  conditions  resulting  from  the  two 
notices  are  substantively  equivalent. 

Conclusion 

This  action  affects  only  the  Fairchild 
Models  SA227-AT  and  SA227-TT 
Airplanes  incorporating  an  emergency 
lighting  system  as  an  aid  for  emergency 
evacuation.  It  is  not  a  rule  of  general 
applicability  and  applies  only  to  the 
series  and  models  of  airplane  identified 
in  these  special  conditions. 

List  of  Subjects  in  14  CFR  Parts  21  and 
23 

Aviation  safety.  Aircraft,  Air 
transportation.  Safety. 

The  authority  citation  for  these 
Special  Conditions  is  as  follows: 

Authority:  Sees  313(a),  601,  and  603  of  the 
Federal  Aviation  Act  of  1958:  as  amended  (49 
U.S.C.  1354(a),  1421.  and  1423):  49  U.S.C. 
106(g)  (Revised  P'jb.  L  97^M9,  January  12, 
1983);  14  CFR  21.16  and  21.101  and  14  CFR 
11.28  and  n  29(b). 

Adoption  of  Special  Conditions 

In  consideration  of  the  foregoing,  the 
following  special  conditions  are  issued 
as  a  part  of  the  type  certification  basis 
for  the  Fairchild  Aircraft  Corporation 
Models  SA227-AT  and  SA227-TT 
Airplanes  when  equipped  with  an 
emergency  lighting  system  intended  for 
use  during  emergency  evacuation  of  the 
affected  airplanes. 

Emergency  Lighting 

1,  It  an  emergency  lighting  system  is 
installed  and  used  as  an  aid  in  showing 
compliance  with  any  applicable  regulatory 
requirement,  including  emergency  evacuation 
demonstrations,  the  following  special 
conditions  apply: 

(a)  The  source  of  illumination  may  be 
common  to  both  the  emergency  and  the  main 
lighting  systems  if  the  power  supply  to  the 
emergency  lighting  system  is  independent  of 
the  power  supply  to  the  main  lighting  system. 

(b)  There  must  be  a  caution  light  which 
illuminates  in  the  cockpit  when  power  is  on 
in  the  airplane  and  the  emergency  lighting 
control  device  is  not  armed. 

(c)  The  emergency  lights  must  be  operable 
manually  from  the  flightcrew  station  and  be 
provided  with  automatic  activation.  The 
cockpit  control  device  must  have  an  "on", 
"off,  and  "armed"  position  so  that,  when 
armed  in  the  cockpit,  the  lights  will  operate 
by  automatic  activation.  The  emergency  ligt>i 
must  be  armed  or  turned  on  during  taxiing, 
takeoff,  and  landing.  For  automatic  activation 
of  the  system,  the  sensor  must — 
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(1)  Activate  when  airplane's  normal 
electncdl  power  is  lost,  or 

(2)  Activate  when  subiected  to  a  force  of 
5.0,  -t-2.  -0  8  and  greater  for  a  duration  of 
11,  -I-  5,  -0  milliseconds  and  greater  in  the 
direction  of  the  longitudinal  axis  of  the 
airplane;  must  not  be  activated  under 
conditions  less  severe:  and.  after  activation, 
must  remain  activated  when  subsequently 
suh|('(  ted  to  shock  forces  in  any  direction  of 
up  to  SO  g  ard  havmg  durations  up  to  11,  +  5, 
-  0  milliseconds:  or 

(.3)  .Activate  when  subjected  to  alternate 
crash  forces  approved  by  the  FAA;  and 

(4|  Regardless  of  sensor  type,  must  be 
capable  of  being  reset  by  the  flightcrew  if 
activated  by  any  occurrence  other  than  a 
survivable  crash. 

(d|  The  energy  supply  to  each  emergency 
lighting  unit  must  provide  the  required  level 
of  illuminatiim  for  at  least  10  minutes  at  the 
critical  ambient  condition  af'er  emergency 
landing, 

(e)  If  rechargeable  batteries  are  used  as  the 
enrrgy  supply  for  the  emergency  lighting 
system,  the  charging  circuit  must  be  designed 
to  preclude  inadvertent  battery  discharge  into 
charging  circuit  faults.  If  the  eniergei.cy 
lighting  system  does  not  include  a  charging 
circuit,  then  battery  condition  monilors  are 
required. 

(f)  Components  of  the  emergency  lighting 
system,  including  batteries,  wiring  relays, 
lamps,  and  switches  must  be  capable  of 
normal  operation  after  having  been  subjected 
to  the  inertia  forces  listed  in  §  23.561(b). 

(g)  The  emergency  lighting  system  must  be 
designed  so  that  a  single  probable  failure,  or 
probable  system  damage  following  a 
survivable  crash,  will  not  render  the  entire 
emergency  lighting  system  inoperative.  Single 
transverse  vertical  separation  of  the  fuselage 
is  considered  a  probable  event  during  a 
survivable  crash.  The  minimum  emergency 
illumination,  after  a  single  probable  failure, 
must  be  specified  by  the  applicant  and, 
during  an  emergency  evacuation 
demonstration,  the  maximum  emergency 
illumination  must  be  equal  to  or  less  than  the 
specified  level. 

Issued  in  Kansas  City,  Missouri  on  July  29, 
198". 

Jerold  M.  Chavkin, 

A  i  ting  Director.  Central  Region. 

[FR  Doc  87-19868  Filed  8-28-87;  8:45  am] 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  COMMERCE 
Bureau  of  the  Census 
15CFR  Part  30 

Foreign  Trade  Statistics 

agency:  Bureau  of  the  Census, 

Commerce. 

action:  Final  rule. 

SUMIMARY:  This  rule  amends  the  Foreign 
Trade  Statistics  Regulations  (FTSR)  to 
r-i;se  the  present  exemption  for  filing 
Shipper  s  Export  Declarations  (SF.Ds) 


(except  for  shipments  requiring  a 
validated  export  license)  from  $1000  to 
$1500.  The  exemption  for  shipments 
through  the  U.S  Postal  Service  will 
remain  at  $500. 

EFFECTIVE  DATE:  October  1, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Don  L.  Adams,  Chief.  Foreign  Trade 
Division,  Bureau  of  the  Census.  (301) 
763-5342, 

SUPPLEMENTARY  INFORMATION:  The 
Notice  of  Proposed  Rulemaking, 
published  in  the  Federal  Register  on 
April  24,  1987  (13714-13715),  proposed 
amending  the  FTSR  to  raise  the  value 
limit  for  the  exemption  from  SED  filing 
requirements.  Because  this  amendment 
affected  the  reporting  requirements, 
interested  persons  were  given  60  days 
from  the  date  of  publication  in  the 
Federal  Register  (April  24, 1987  to  June 
23,  1987)  to  submit  their  comments 
regarding  the  notice. 

Discussion  of  Major  Comments 

The  Census  Bureau  received  12 
comments  regarding  the  proposed 
amendment  to  the  FTSR.  Nine 
responded  favorably  in  that  the  loss  of 
statistical  detail  is  offset  significantly  by 
the  savings  in  paperwork.  Three  of  the 
comments  objected  to  the  amendment 
on  the  basis  oflosing  data  for  air  cargo 
shipments  that  are  generally  "small 
value/weight  shipments."  However,  one 
small  package  carrier  "strongly 
supports"  the  amendment  in  that  it 
significantly  reduces  the  amount  of 
documentation  necessary  with  a 
minimal  loss  of  statistical  detail. 

Two  of  the  respondents  suggested  that 
levels  of  $2000  and  $2500  be  adopted, 
stating  that  these  higher  levels  would 
generate  additional  savings  for  the 
business  comnnunity  and  would  more 
than  offset  the  data  loss.  Additionally, 
the  $1500  exemption  level  will  affect  a 
small  percentage  of  commodities  due  to 
rising  costs. 

One  respondent  suggested  that  the 
amendment  be  made  effective  on  the 
first  of  the  given  month  to  accommodate 
those  using  automated  means  of  filing 
and  preparing  the  SED. 

Regulatory  Impact  Analysis  and 
Information  Collection 

This  is  not  a  major  rule  in  accordance 
with  the  criteria  set  forth  in  Executive 
Order  12291.  Therefore,  no  Regulatory 
Impact  Analysis  is  required.  Pursuant  to 
the  provisions  of  the  Regulatory 
Flexibility  Act  of  1980  (Pub.  L.  96-354), 
the  General  Counsel  of  the  Department 
of  Commerce  certified  to  the  Small 
Business  Administration  that  this 
amendment  will  not  have  a  significant 
economic  effect  on  a  substantial  number 


of  small  entities  because  it  raises  the 
exemption  level,  thereby  reducing  the 
reporting  requirements  of  smaller 
entities.  The  collection  of  this 
information  has  been  approved  by  the 
Office  of  Management  and  Budget  under 
control  numbers  0607-0001,  0607-0018, 
0607-0150,  and  0607-0152.  Moreover, 
this  amendment  imposes  no  additional 
burden  on  the  public,  thus  satisfying  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980. 

This  Final  Rule  is  being  made 
effective  immediately  because  it  raises 
the  value  limit  for  the  exemption  for 
SED  requirements  from  $1,000  to  $1,500. 

List  of  Subjects  in  15  CFR  Part  30 

Economic  statistics.  Foreign  trade, 
Reporting  and  recordkeeping 
requirements. 

Amendment  to  the  Regulations 

The  Foreign  Trade  Statistics 
Regulations  (15  CFR  Part  30)  are 
amended  as  set  forth  below. 

PART  30— FOREIGN  TRADE 
STATISTICS  1 

1.  The  authority  citation  for  15  CFR 
Part  30  continues  to  read  as  follows: 

Authority:  Sees.  30.1  to  30.95  issued  under 
R.S.161:(5  U.S.C.  301);  Reorganization  Plan 
No.  5  of  1950,  15  FR  3174,  64  Stat.  1263; 
Department  of  Commerce  Order  No.  85.  June 
21,  1962,  27  FR  6397.  Interpret  or  apply  76 
Stat.  951.77A  Stat.  (13  U.S.C.  301-307;  19 
U.S.C.  1202, 1484|e)).  unless  otherwise  noted. 

2.  Section  30.55(h)  is  amended  by 
changing  "$1000"  wherever  it  appears  in 
this  section  to  "$1,500,"  so  that  as 
revised,  §  30.55(h)  reads  as  follows; 

§  30.55    Miscellaneous  exemptions. 

*         *         *         •         * 

(h)  Shipments  (except  shipments 
requiring  a  validated  export  license  and 
excluding  shipments  through  the  U.S. 
Postal  Service)  between  the  United 
States  and  Puerto  Rico,  to  the  Virgin 
Islands  of  the  United  States,  and  to  all 
countries  except  countries  prohibited  by 
the  Export  Administration  Regulations 
of  the  Office  of  Export  Administration 
(15  CFR  Parts  368-399)  »  where  the  value 
of  the  commodities  classified  under  a 
single  Schedule  B  number  and  shipped 
on  the  same  exporting  carrier  from  one 
exporter  to  one  importer  is  $1,500  or 
under;  Provided,  however.  That  this 
exemption  shall  be  conditioned  upon  the 
filing  of  such  reports  as  the  Bureau  of 
the  Census  shall  periodically  require  to 


'  County  groups  are  established  and  maintained 
by  the  Office  of  Export  Administration.  See  Export 
Administration  Regulations  (15  CFR  Parts  368-399) 

for  lists  of  countries  included  in  each  rnunlry  gruup. 


UM  I 
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compile  statistics  on  $1.500-and-under 

shipments. 

•         *         *         «         • 

Dated:  .August  10, 1987. 
John  G.  Keane, 
Director.  Bureau  of  the  Census. 

1  concur 
Francis  A.  Keating  11, 
Assistanl  Secrelury:  Department  of  the 
Treasury. 

(FR  Doc  87-19775  Filed  8-28-87;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  9 

IT.D.  ATF-256;  Ref.  Notice  No.  619) 

Ozark  Highlands  Viticultural  Area 

AGENCY:  Bureau  of  Alcohol.  Tobacco 

and  Firearms,  Department  of  the 

Treasury. 

ACTION:  Final  rule;  Treasury  decision. 

SUIMMARY:  The  Bureau  of  Alcohol, 
Tobacco  and  Firearms  (ATF)  has 
decided  to  establish  a  viticultural  area 
in  south  central  Missouri,  to  be  known 
as  "Ozark  Highlands."  This  decision  is 
the  result  of  petition  from  the  Ozark 
Highland  Vintners,  an  association  of 
seven  bonded  wineries  in  the  area.  The 
establishment  of  viticultural  areas  and 
the  subsequent  use  of  viticultural  area 
names  in  wine  labeling  and  advertising 
enables  winemakers  to  label  wines 
more  precisely  and  helps  consumers  to 
better  identify  the  wines  they  purchase. 
EFFECTIVE  DATE:  September  30, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Steve  Simon,  FAA.  Wine  and  Beer 
Branch.  Bureau  of  Alcohol,  Tobacco  and 
Firearms.  Ariel  Rios  Federal  Building, 
1200  Pennsylvania  Avenue  NVV, 
Washington.  DC  20226:  (202)  566-7626. 
SUPPLEMENTARY  INFORMATION: 

Background  , 

ATF  regulations  in  27  CFR  Part  4 
provide  for  the  establishment  of  definite 
viticultural  areas.  The  regulations  also 
allow  the  name  of  an  approved 
viticultural  area  to  be  used  as  an 
appellation  of  origin  on  wine  labels  and 
in  wine  advertisements.  Part  9  of  27  CFR 
provides  for  the  listing  of  approved 
American  viticultural  areas,  the  names 
of  which  may  be  used  as  appellations  of 
origin. 

Section  4.25a(e)(l ).  Title  27  CFR, 
defines  an  American  viticultural  area  as 
a  delimited  grape-growing  region 
distinguishable  by  geographical 


features.  Section  4.25a(e)(2)  outlmes  the 
procedures  for  proposing  an  American 
viticultural  area.  Any  interested  person 
may  petition  ATF  to  establish  a  grape- 
growing  region  as  a  viticultural  area. 

Petition 

Establishment  of  the  "Ozark 
Highlands"  viticultural  area  was 
proposed  to  A7T  in  a  petition  prepared 
by  Mr.  Laurence  R.  Carver  of  the  Carver 
Wine  Cellar.  Rolla,  Missouri.  Mr.  Carver 
submitted  the  petition  on  behalf  of  the 
Ozark  Highland  Vintners,  an  association 
of  seven  Missouri  wineries,  of  which  the 
Carver  Wine  Cellar  is  one.  All  seven  of 
the  bonded  wineries  forming  the  Ozark 
Highland  Vintners  are  located  in  the 
viticultural  area.  An  eighth  winery  in  the 
area  is  not  a  member  of  that  association. 
The  "Ozark  Highlands"  area  includes 
portions  of  eleven  Missouri  counties, 
namely,  Phelps,  .Manes.  Osage, 
Gasconade.  Franklin.  Crawford,  Texas. 
Shannon,  Dent,  Reynolds,  and  Pulaski. 
The  area  contains  an  estimated  2.000 
square  m.iles,  within  which  there  are 
approximately  500  acres  planted  to 
winegrapes.  (Another  500  acres  are  in 
table  grapes.)  Grapes  have  been  grown 
in  the  area  since  1898.  and  commercial 
winemaking  dates  from  the  1930'8.  The 
new  viticultural  area  is  located  entirely 
Within  the  boundaries  of  the  approved 
"Ozark  Mountain"  viticultural  area. 

Notice  of  Proposed  Rulemaking 

In  response  to  the  petition,  ATF 

published  a  notice  of  proposed 
rulemaking,  Notice  No.  619,  in  the 
Federal  Register  on  February  9, 1987  (52 
FR  4036).  That  notice  proposed 
establishment  of  the  "Ozark  Highlands" 
viticultural  area  with  boundaries 
approximately  as  stated  in  the  petition. 
The  notice  also  solicited  public 
comment  concerning  the  proposed 
viticultural  area. 

Public  Comment 

In  response  to  the  notice  of  proposed 
rulemaking.  ATF  received  one  public 
comment.  That  comment,  from  Mr. 
Mario  A.  Pertici  of  St.  Louis,  Missouri, 
expressed  full  approval  of  the  "Ozark 
Highlands"  area  as  proposed  in  Notice 
No.  619.  .■Accordingly,  this  Treasury 
decision  establishes  the  "Ozark 
Highlands"  viticultural  area  with  the 
name  and  boundaries  proposed  in  that 
notice. 

Name  of  the  Area 

On  occasion,  the  name  "Ozark 
Highlands"  has  been  used 
synonymously  with  "Ozark  Mountains" 
to  refer  to  the  entire  Ozark  region, 
encompassing  most  of  southern  Missouri 
and  northern  Arkansas.  Examples  of 


this  usage  can  be  seen  in  The 
Geography  of  the  Ozark  Highland  of 
Missouri  by  Carl  O.  Bauer,  University  of 
Chicago  Press,  1920,  and  Early  History 
of  the  Northern  Ozarks  by  Gerard 
Schultz,  M.A.,  Midland  Printing 
Company,  1937. 

In  recent  years,  however,  the  name 
"Ozark  Highlands"  has  developed  an 
additional  meaning.  Due  to  the  efforts  of 
the  Ozark  Highland  Vintners,  this  name 
has  come  to  refer  specifically  to  the 
more  limited  area  being  established  as  a 
viticultural  area  by  this  Treasury' 
decision.  To  demonstrate  the  prevalence 
of  this  narrower  meaning,  the  petitioner 
submitted  more  than  a  dozen  newspaper 
clippings  and  magazine  articles  relating 
to  wine  production  in  the  "Ozark 
Highlands"  area.  In  each  instance,  the 
name  "Ozark  Highlands"  refers  to  the 
viticultural  area  established  by  this 
Treasury  decision,  not  to  the  entire 
Ozark  region. 

One  such  article  even  included  a  map. 
pinpointing  the  location  of  the 
viticultural  area  within  the  State  of 
Missouri.  The  articles  were  taken  from 
well-known  local  and  national 
publications,  including  the  St.  Louis 
Post-Dispatch  and  Wines  and  Vines. 

Under  27  CFR  4.30(a)  and  4.64(a)(1). 
no  wine  label  or  advert:sement  may  be 
misleading.  Notice  No.  619.  while 
requesting  public  comment  generally 
concerning  the  name  of  the  proposed 
area,  also  inquired  specifically  as  to 
whether  the  name  "Ozark  Highlands" 
would  be  misleading  or  confusing,  in 
view  of  the  fact  that  a  viticultural  area 
has  already  been  established  in  the 
Ozark  region  under  the  name  "Ozark 
Mountain"  (T.D.  ATF-231.  51  FR  24142). 
The  sole  commenter  expressed  his 
opinion  that  "Ozark  Highlands"  would 
be  the  "perfect"  name  for  the  area 
proposed  in  Notice  No.  619. 

ATF  agrees  that  the  name  "Ozark 
Highlands"  will  not  be  misleading,  when 
used  in  wine  labeling  and  advertising  to 
refer  to  the  area  established  by  this 
Treasury  decision.  The  evidence 
indicates  that  this  name  will  not  be 
likely  to  confuse  a  typical  consumer  of 
"Ozark  Highlands"  wines.  The  broad 
meaning  of  "Ozark  Highlands"  (having 
reference  to  the  entire  Ozark  region) 
seems  to  be  found  primarily  in 
geological  and  geographical  treatises; 
whereas  the  narrower  meaning  is  found 
in  publications  having  wide  popular 
distribution  (e.g.  newspapers),  and  in 
contexts  relating  to  wine  and  viticulture. 
Moreover,  the  precise  delimitation  of 
"Ozark  Mountain"  and  "Ozark 
Highlands"  in  regulations,  as  separate 
and  distinct  viticultural  areas,  will 
undoubtedly  alleviate  any  remaining 
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possibility  of  confusion.  (This  is  one  of 
the  purposes  for  the  estabhshment  of 
American  viticultural  areas  with 
boundaries  defined  by  regulation.) 
Therefore,  ATF  beheves  that  the 
regulatory  requirement  for  evidence 
supporting  the  name  "Ozark  Highlands" 
has  been  met,  and  that  the  use  of  this 
name  in  wine  labeling  and  advertising 
will  not  be  misleading. 

Geography  of  the  Area 

Geographically,  the  "Ozark 
Highlands"  viticultural  area  constitutes 
"the  region  formed  by  the  undissected 
northern  uplands  of  the  Ozark  plateau" 
(to  quote  the  petition).  This  region  has 
several  distinguishing  geographical 
features,  the  most  striking  of  which  is  its 
topography.  Topographically,  the  new 
viticultural  area  consists  of  an  elevated 
plateau,  which  is  surrounded  by  highly 
dissected  river  and  stream  valleys. 
Relative  to  surrounding  areas,  therefore, 
the  "Ozark  Highlands  '  are  flat.  They  are 
also  higher  in  elevation  than  their 
immediate  surroundings.  One  effect  of 
this  topography  on  the  viticulture  of  the 
area  has  been  described  by  the 
petitioner  as  follows: 

"The  higher  elevations  are  often  in  the 
fo.f-m  of  flat  to  rolling  'ridge  tops' 
producing  prominent  and  completely 
unshaded  hilltops  that  are  excellent 
sites  for  vineyards."  To  demonstrate  this 
topographical  distinction,  the  petitioner 
submitted  a  map  titled  "Topography  of 
Missouri."  prepared  in  1978  by  the 
Geology  and  Land  Survey  of  the 
Missouri  Department  of  Natural 
Resources.  This  map  shows  the  "Ozark 
Highlands  '  area  to  be  "Isolated  Rolling 
Plains,"  which  are  surrounded  by 
"Highly  Dissected  Plateaus."  The 
topographical  distinction  is  also 
apparent  by  examination  of  contour 
lines  of  the  U.S.G.S.  maps  on  which  the 
area  appears.  (Those  maps  are  listed  in 
§  9.115,  as  added  by  this  Treasury 
decision.) 

The  "Ozark  Highlands"  can  also  be 
distinguished  from  surrounding  areas  by 
soil.  To  demonstrate  this  distinction,  the 
petitioner  submitted  a  publication  of  the 
U.S.  Department  of  Agriculture's  Soil 
Conservation  Service,  entitled  Missouri 
General  Soil  Map  &  Soil  Association 
Descriptions.  This  publication  shows 
that  the  soils  of  the  Lebanon-Hobson- 
Clarksville  series  are  especially 
distinctive  of  the  "Ozark  Highlands " 
area.  This  soil  series  occurs  extensively 
within  the  viticultural  area,  but  is  found 
in  only  a  few  isolated  spots  outside  of  it. 
Other  soils  in  the  area  include  the 
Gerald-Union-Goss  series  and  the 
\  lobson-Coulstone-Clarksville  series. 
The  latter  series  occurs  to  a  limited 
extent  within  the  area,  but  it  becomes 


predominant  immediately  outside  of  the 
area.  Distinctive  soil  patterns  often 
reflect  distinctive  underlying  geologic 
structures.  That  this  is  so  in  the  "Ozark 
Highlands"  is  demonstrated  by  a  map 
called  "Geologic  Map  of  Missouri." 
published  in  1979  by  the  Missouri 
Geological  Society.  A  copy  of  this  map 
was  submitted  by  the  petitioner.  It 
shows  that  the  soil  of  the  proposed 
viticultural  area  is  predominantly 
derived  from  the  Roubidoux  Formation, 
with  some  Smithville  Formation  and 
Pennsylvanian  Undifferentiated.  That 
pattern  contrasts  with  the  Gasconade 
Dolomite  soil  in  many  of  the 
immediately  surrounding  areas. 

Finally,  the  "Ozark  Highlands"  are 
also  distinguished  from  surrounding 
areas  on  the  basis  of  climate.  The 
petition  states;  "These  upper  portions 
are  relatively  frost-free  for  longer 
periods  of  the  year.  The  cooler  frost- 
causing  air  in  the  Spring  and  Fall  of  the 
year  flows  down  the  hillsides  from  the 
higher  to  the  lower  elevations, 
especially  into  the  deeply  trenched  river 
valleys.  This  leaves  the  .  .  .    Highlands 
relatively  frost  free  as  compared  to  the 
lower  elevations." 

Boundaries  of  the  Area 

The  natural  boundaries  of  the  "Ozark 
Highlands"  viticultural  area  are 
extremely  convoluted.  It  would  be 
impossible  to  define  those  boundaries 
precisely  and  functionally  by  features 
that  appear  on  the  applicable  U.S.G.S, 
maps.  Accordingly,  this  Treasury 
decision  prescribes  boundaries  that 
define  the  area  as  closely  as  practicable 
on  those  maps.  The  boundaries  reflect 
the  location  of  the  "Ozark  Highlands" 
on  land  generally  over  1.000  feet  in 
elevation,  between  a  number  of  major 
rivers  and  streams.  Those  rivers  and 
streams  are:  The  Big  Piney,  Gasconade. 
Bourbeuse.  Meramec.  and  Current 
Rivers,  and  Jack's  Fork.  The  boundaries 
include  all  land  associated  with  the 
geographical  features  distinguishing  the 
area,  as  discussed  above  under 
GEOGRAPHY  OF  THE  AREA.  See 
§  9.115,  added  to  regulations  by  this 
Treasury  decision,  for  a  complete 
description  of  the  boundaries.  These 
boundaries  place  the  "Ozark  Highlands" 
viticultural  area  entirely  within  the 
approved  "Ozark  Mountain"  viticultural 
area.  In  establishing  a  viticultural  area 
based  on  geographical  features  that 
affect  viticultural  features,  ATF 
recognizes  that  the  distinctions  between 
a  smaller  area  and  its  surroundings  are 
more  refined  than  the  differences 
between  a  larger  area  and  its 
surroundings.  It  is  possible  for  a  large 
viticultural  area  to  contain  smaller 
approved  viticultural  areas,  if  each  area 


fulfills  the  requirements  for 
establishment  of  a  viticultural  area. 

Miscellaneous 

ATF  does  not  want  to  give  the 
impression  by  approving  "Ozark 
Highlands"  as  a  viticultural  area  that  it 
is  approving  or  endorsing  the  quality  of 
the  wine  from  this  area.  ATF  is 
approving  this  area  as  being  distinct  but 
not  better  than  other  areas.  By 
approving  this  area,  ATF  will  allow 
wine  producers  to  claim  a  distinction  on 
labels  and  advertisements  as  to  the 
origin  of  the  grapes.  Any  commercial 
advantage  can  only  come  from 
consumer  acceptance  of  "Ozark 
Highlands"  wines. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  a  final 
regulatory  flexibility  analysis  (5  U.S.C. 
604)  are  not  applicable  to  this  final  rule, 
because  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  final  rule 
is  not  expected  to  have  significant 
secondary  or  incidental  effects  on  a 
substantial  number  of  small  entities. 
Further,  the  final  rule  will  not  impose,  or 
otherwise  cause,  a  significant  increase 
in  the  reporting,  recordkeeping,  or  other 
compliance  burdens  on  a  substantial 
number  of  small  entities. 

Accordingly,  it  is  hereby  certified 
under  the  provisions  of  section  3  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12291 

In  compliance  with  Executive  Order 
12291  of  Feb.  17.  1981.  the  Bureau  has 
determined  that  this  final  rule  is  not  a 
major  rule,  since  it  will  not  result  in: 

(a)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(b)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographical  regions;  or 

(c)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L.  96-511,  44 
U.S.C.  Chapter  35.  and  its  implementing 
regulations.  5  CFR  Part  1320,  do  not 
apply  to  this  final  rule,  because  no 


UM  I 


Federal  Register  /  Vol.  52.  No.  168  /  Monday.  August  31.  1987  /  Rules  and  Regulations  32785 


requirement  to  collect  information  is 
imposed. 

Drafting  Information 

The  principal  author  of  this  document 
is  Steve  Simon,  FAA,  Wine  and  Beer 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

List  of  Subjects  in  27  CFR  Part  9 

Administrative  practice  and 
procedures.  Consumer  protection, 
Viticultural  areas,  Wine. 

Issuance 

Accordingly,  27  CFR  Part  9  is 
amended  as  follows: 

PART  9— AMERICAN  VITICULTURAL 
AREAS 

Paragraph  A.  The  authority  citation 
for  Part  9  continues  to  read  as  follows: 

Authority:  27  US.C.  205. 

Par.  B.  The  table  of  sections  in  27  CFR 
Part  9.  Subpart  C,  is  amended  to  add  the 
title  of  S  9.115,  to  read  as  follows: 

*  •         *         •         * 

Subpart  C— Approved  American  Viticultural 
Areas 

Sec. 

*  «  •  *  • 

9.115  Ozark  Highlands. 

*  ♦         •         *         * 

Par.  C.  Subpart  C  of  27  CFR  Part  9  is 
amended  by  adding  §  9.115,  which  reads 
as  follows: 

§9.115    Ozark  Highlands. 

(a)  Xame.  The  name  of  the  viticultural 
area  described  in  this  section  is  "Ozark 
Highlands." 

(b)  Approved  maps.  The  appropriate 
maps  for  determining  the  boundaries  of 
the  Ozark  Highlands  viticultural  area 
are  three  U.S.G.S.  maps  of  the  1:250,000 
series.  They  are  titled: 

(1)  Rolla,  Missouri:  Illinois,  1954 
(revised  1969]. 

(2)  St.  Louis.  Missouri;  Illinois.  1963 
(revised  1969). 

(3)  Springfield,  Missouri,  1954  [revised 
1969). 

(c)  Boundary— [1]  General.  The  Ozark 
Highlands  viticultural  area  is  located  in 
south  central  Missouri.  The  area 
comprises  portions  of  the  following 
counties:  Phelps.  Maries,  Osage, 
Gasconade,  Franklin.  Crawford.  Texas, 
Shannon,  Dent,  Reynolds,  and  Pulaski. 
The  beginning  point  of  the  following 
boundary  description  is  the  junction  of 
Little  Piney  Creek  and  the  Gasconade 
River,  near  Jerome,  Missouri  [in  the 
northwest  corner  of  the  Rolla  map). 

(2)  Boundary  Description — (i)  From 
the  beginning  point,  the  boundary  goes 
northward  along  the  Gasconade  River  to 


the  latitude  line  38'00'  [the  dividing 
line  between  the  Rolla  and  St.  Louis 
maps); 

(ii)  Then  eastward  along  that  latitude 
line  to  U.S.  Highway  63: 

(iii)  Then  northward  along  U.S.  63  to 
Spring  Creek; 

(iv)  Then  north-northwestward  along 
Spring  Creek  to  the  Gasconade  Riven 

(v)  Then  northward  along  the 
Gasconade  River  to  a  power 
transmission  line  (less  than  1  mile  north 
of  Buck  Elk  Creek): 

(vi)  Then  eastward  and  east- 
northeastward  along  that  power 
transmission  line  to  Missouri  Route  19: 
(vii)  Then  southward  along  Route  19 
to  the  Bourbeuse  River 

(viii)  Then  east-northeastward  along 
the  Bourbeuse  River  to  the  range  line 
dividing  R.  2  W,  and  R.  1  W.; 

[ix)  Then  southward  along  that  range 
line  to  the  Meramec  River: 

(x)  Then  southwestward  along  the 
Meramec  River  to  Huzzah  Creek; 

(xi)  Then  southward  along  Huzzah 
Creek  to  Dry  Creek  (on  the  Rolla  map. 
where  Missoun  Route  8  crosses  Huzzah 
Creek): 

(xii)  Then  southward  along  Dr\'  Creek 
to  Cherrv'  Valley  Creek; 

(xih)  Then  south-southwestward 
along  Cherry  Valley  Creek  to  Missouri 
Route  19; 

(xiv)  Then  southward  and 
southwestward  along  Route  19  to 
Crooked  Creek; 

(xv)  Then  northwestward  along 
Crooked  Creek  to  the  Meramec  River. 

(xvi)  Then  southward  along  the 
Meramec  River  to  Hutchins  Creek; 
(xvii)  The  southeastward  along 
Hutchins  Creek  to  its  source  near 
Missoun  Route  32.  across  from  the 
Howes  Mill  Post  Office; 

(xviii)  Thrn  in  a  straight  line  toward 
the  Howes  M.il  Post  Office  to  Route  32; 

(xix)  Then  eastward  along  Route  32  to 
the  range  line  dividing  R.  3  VV.  and  R.  2 
W.; 

(xx)  Then  southward  along  that  range 
line  to  the  township  line  dividing  T.  33 
N.  and  T.  32  N.; 

(xxi)  Then  westward  along  that 
township  line  (which  coincides,  in  R.  3 
VV.,  with  the  Reynolds  County/Dent 
County  line)  to  the  boundary  of  Clark 
National  Forest; 

(xxii)  Then  generally  southward  along 
that  national  forest  boundary  to  the 
Dent  County/Shannon  County  line; 
(xxiii)  Then  westward  along  that 
county  line  to  the  Current  River 

(xxi'v)  Then  southeastward  along  the 
Current  River  to  Missoun  Route  19; 

(xxv)  Then  southward  along  Route  19 
to  Jack's  Fork; 

(xxvi)  Then  westward. 
southwestward  and  northwestward 


along  Jacks  Fork,  taking  the  North 
Prong,  to  Its  northwesternmost  sou.'ce; 

(xxvu)  Then  m  a  straight  line 
northwestward  to  the  southeaslernmost 
source  of  Hog  Creek; 

(xxviii)  Then  northwestward  along 
Hog  Creek  to  the  Big  Piney  River  (on  the 
Springfield  map); 

(xxix)  Then  northward  along  the  Big 
Pinev  River  to  the  township  line  dividing 
T.  35N.  andT.  36N.; 

(xxx)  Then  eastward  along  that 
township  line  to  Little  Piney  Creek  (on 
the  Rolla  map): 

(xxxi)  Then  northward  and  westward 
along  Little  Pmey  Creek  to  the  beginning 
point. 

Signed  .August  10, 1987. 
W.  T.  Drake, 
Acting  Director. 

Approved  August  13, 1987. 
John  P.  Simpson, 

Deputy  Assistant  Secretary.  (Regulatory, 
Trade,  and  Tariff  Enforcement). 
[FR  Doc.  87-19790  Filed  8-28-87;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Office  of  the  Attorney  General 

28  CFR  Part  9 

(Order  No.  1210-871 

Revision  of  Regulations  Governing  the 
Remission  or  Mitigation  of  Civil  and 
Criminal  Forfeitures 

AGENCY:  Department  of  Justice. 
action:  Final  rule.  

summary:  This  order  revises  the 
regulations  applicable  to  the  handling  of 
pptitions  for  remission  or  m,itigation  of 
forfeitures  by  the  Cnminal  Division,  the 
Drug  Enforcement  Administration,  the 
Federal  Bureau  of  Investigation,  the 
Im.migration  and  Naturalization  Service. 
and  the  United  States  Marshals  Service. 
It  consolidates  and  clanfies  the 
standards  and  procedures  used  in 
handling  such  petitions  in  judicial  and 
adrr.inistrative  forfeitures,  and  it 
incorporates  the  use  of  the  recently 
established  Department  of  Justice 
Assets  Forfeiture  Fund  as  the  repository 
for  amounts  realized  from  forfeitures 
under  statutes  enforced  or  administered 
by  the  Department  of  Justice.  This 
revision  also  will  permit  payment  of 
post-seizure  interest  to  innocent 
petitioners  holding  liens  on  property 
forfeited,  and.  under  certain  limited 
circumstances,  will  permit  payments  to 
innocent  general  creditors  whose  debts 
relate  to  property  forfeited. 
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DATES:  This  order  is  effective  August  31, 
1987,  but  shall  apply  only  to  petitions  for 
remission  or  mitigation  of  forfeiture 
submitted  pursuant  to  28  CFR  9.3(a)  or 
9.4(a)  on  or  after  the  effective  date. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brad  Gates,  Director,  Asset  Forfeiture 
Office,  Criminal  Division,  Department  of 
lustice,  Washington,  DC  20530. 
Telephone;  (202)  786-1950. 

SUPPLEMENTARY  INFORMATION:  This 
order  is  not  a  rule  within  the  meaning  of 
either  Executive  Order  12291,  section 
1(a),  or  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq. 

Lists  of  Subjects  in  28  CFR  Part  9 

Administrative  practice  and 
procedure.  Seizures  and  forfeitures. 

By  virtue  of  the  authority  vested  in  me 
as  Attorney  General  by  5  U.S.C.  301  and 
28  U.S.C.  509,  510,  and  524,  Title  28  of 
the  Code  of  Federal  Regulations  is 
hereby  amended  to  revise  Part  9  as 
follows: 

PART  9— REMISSION  OR  MITIGATION 
OF  CIVIL  AND  CRIMINAL 
FORFEITURES 


Sec 
9.1 
9.2 
9.3 


Purpose  and  scope. 

Definilions. 

Procedure  relating  to  petitions  in  judicial 
forfeitures. 
9  4    Procedure  relating  !o  petitions  in 
adminislrative  forfeitures. 

9.5  Cnleria  governing  remission  and 
mitigation. 

9.6  Provisions  applicable  to  particular 
situations. 

9.7  Terms  and  conditions  of  remission  of 
judicial  and  administrative  forfeiture. 

.\uthority;  28  U.S.C.  509,  510,  and  524.  5 
U.S.C.  301;  Reorganization  Plan  No.  1  of  19(38. 

§  9.1     Purpose  and  scope. 

The  following  definitions,  regulations 
and  criteria  are  designed  to  reflect  the 
intent  of  Congress  relative  to  the 
remission  or  mitigation  of  forfeiture  of 
certain  property  as  set  out  in  section 
1618  of  Title  19.  United  States  Code,  and 
are  applicable  only  to  those  civil  and 
criminal  forfeitures  which  arise  under 
statutes  in  relation  to  which  the 
Attorney  General  has  assigned 
remission  or  mitigation  functions  to  the 
Criminal  Division,  the  Federal  Bureau  of 
Investigation,  the  Drug  Enforcement 
Administration,  the  Immigration  and 
Naturalization  Service,  or  the  United 
States  Marshals  Ser\ice  (§§  0.55(d),  0.85, 
0.100,  0.105,  and  0.111  of  this  title). 

§  9.2    Definitions. 

As  used  in  this  part: 
(a)  The  term  "appraised  value"  means 
the  estimated  price  at  the  time  and  place 


of  seizure  if  such  or  similar  property 
were  freely  offered  for  sale. 

(b)  The  term  "Attorney  General" 
means  the  Attorney  General  of  the 
United  States  or  the  designee  of  the 
Attorney  General  of  the  United  States. 

(c)  The  term  "beneficial  owner" 
means  a  person  with  actual  use  of,  as 
well  as  an  interest  in,  the  property 
subject  to  forfeiture. 

(d)  The  term  "determining  official" 
means  the  official  who  has  the  authority 
to  grant  or  deny  petitions  for  remission 
or  mitigation  of  forfeitures  of  property 
incurred  under  the  laws  referred  to  in 
§9.1. 

(e)  Whenever  the  term  "Director, 
Asset  Forfeiture  Office"  is  used  in  these 
regulations,  the  power  or  responsibility 
referred  to  may  be  exercised  by  the 
Attorney  General,  the  Deputy  Attorney 
General,  the  Associate  Attorney 
General,  the  Assistant  Attorney  General 
of  the  Criminal  Division,  any  Deputy 
Assistant  Attorney  General  of  the 
Criminal  Division,  or  any  duly 
authorized  Acting  Director,  Asset 
Forfeiture  Office. 

(f)  The  term  "general  creditor"  means 
one  whose  claim  or  debt  is  not  secured 
by  a  specific  right  to  obtain  satisfaction 
against  the  particular  property  subject  to 
forfeiture. 

(g)  The  term  "lienholder"  means  a 
creditor  whose  claim  or  debt  is  secured 
by  a  specific  right  to  obtain  satisfaction 
against  the  particular  property  subject  to 
forfeiture. 

(h)  The  term  "net  equity"  means  the 
amount  of  a  lien-holder's  monetary 
interest  in  property  subject  to  forfeiture. 
Net  equity  is  to  be  computed  by 
determining  the  amount  of  unpaid 
principal  and  unpaid  interest  at  the  time 
of  seizure,  and  by  adding  to  that  sum 
unpaid  interest  calculated  from  the  date 
of  seizure  through  the  last  full  month 
prior  to  the  date  of  the  notification 
granting  the  petition.  The  rate  of  interest 
to  be  used  in  this  computation  will  be 
the  annual  percentage  rate  specified  in 
the  security  agreement  which  is  the 
basis  of  the  lienholder's  interest.  In  this 
computation,  however,  there  shall  be  no 
allowances  for  unearned  extended 
warranty,  insurance,  or  service  contract 
charges  incurred  after  the  date  of 
seizure,  nor  allowances  for  dealer's 
reserve,  attorney's  fees,  or  other  similar 
charges. 

(i)  The  term  "owner"  means  the 
person  who  holds  primary  and  direct 
title  to  the  property  seized  for  forfeiture. 
However,  even  though  a  person  may  be 
an  "owner"  of  property,  such  person 
may  not  have  sufficient  actual  beneficial 
interest  in  the  property  to  support  a 
petition  if  the  facts  indicate  that  another 
person  had  dominion  and  control  over 


the  property.  The  mere  existence  of  a 
community  property  interest  without 
proof  of  financial  contributions  to  the 
purchase  of  the  property  will  not  be 
deemed  a  sufficient  interest  to  support  a 
petition. 

(j)  The  term  "person"  means  an 
individual,  partnership,  corporation, 
joint  business  enterprise,  or  other  entity 
capable  of  owning  property. 

(k)  The  term  "petition"  means  the 
petition  for  remission  or  mitigation  of 
forfeiture.  This  includes  a  petition  for 
restoration  of  the  proceeds  of  sale  of 
forfeited  property  and  a  petition  for 
value  of  the  forfeited  property  placed 
into  official  use. 

(1)  The  term  "petitioner"  means  the 
person  applying  for  remission  or 
mitigation  of  the  forfeiture  of  seized 
property. 

(m)  The  term  "property"  means 
property  of  any  kind  capable  of  being 
owned  or  possessed. 

(n)  The  term  "record"  means:  A  series 
of  arrests  for  related  crime  (unless  the 
user  was  acquitted  or  charges  were 
dismissed  for  lack  of  evidence);  a 
conviction  for  related  crime  or 
completion  of  sentence  within  ten  years 
of  the  acquisition  of  the  property;  or  two 
convictions  for  related  crime  at  any  time 
in  the  past. 

(o)  The  term  "related  crime"  means 
any  crime  similar  in  nature  to  that  whieh 
gives  rise  to  the  seizure  of  property  for 
forfeiture,  for  example,  where  property 
is  seized  for  a  violation  of  the  Federal 
laws  relating  to  drugs,  a  "related  crime" 
would  be  any  previous  offense  involving 
a  violation  of  the  Federal  laws  relating 
to  drugs  or  the  laws  of  any  State  or 
political  subdivision  thereof  relating  to 
drugs. 

(p)  The  term  "violator"  means  the 
person  whose  use  of  the  property  in 
violation  of  the  law  subjected  such 
property  to  seizure  for  forfeiture. 

§  9.3    Procedure  Relating  to  Petitions  in 
Judicial  Forfeitures. 

(a)  A  petition  for  remission  or 
mitigation  of  judicial  forfeiture  shall  be 
addressed  to  the  Attorney  General,  and 
shall  be  sworn  to  by  the  petitioner,  or  by 
petitioner's  counsel  upon  information 
and  belief,  and  shall  be  submitted  in 
triplicate  to  the  United  States  Attorney 
for  the  judicial  district  where  the 
forfeiture  proceedings  are  brought. 

(b)  Petitions  shall  be  sworn  and  shall 
include  the  following  information  in 
clear  and  concise  terms: 

(1)  A  complete  description  of  the 
property,  including  model  and  serial 
numbers,  if  any,  and  the  date  and  place 
of  seizure; 
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(2)  The  interest  of  the  petitioner  in  the 
property,  as  owner,  mortgagee  or 
otherwise,  to  be  supported  by  bills  of 
sale,  contracts,  mortgages,  or  other 
satisfactory  documentary  evidence:  and 

(3)  The  facts  and  circumstances,  to  be 
established  by  satisfactory  proof,  relied 
upon  by  the  petitioner  to  justify 
remission  or  mitigation. 

(c)  Upon  receipt  of  a  petition,  the 
United  States  Attorney  shall  direct  the 
seizing  agency  to  investigate  the  merits 
of  the  petition  and  to  submit  a  report 
thereon.  Upon  receipt  of  such  report,  the 
United  States  Attorney  shall  forward  a 
copy  thereof  together  with  the  petition 
and  a  recommendation  as  to  allowance 
or  denial  of  the  petition  to  the  Director, 
Asset  Forfeiture  Office.  Criminal 
Division. 

(d)  Upon  receipt  of  a  petition  and 
report  thereon,  the  Asset  Forfeiture 
Office  of  the  Criminal  Division  shall 
prepare  a  report  based  upon  the 
allegations  of  the  petition  and  the  report 
of  the  seizing  agency.  No  hearing  shall 
be  held.  Upon  the  basis  of  the  report 
prepared  in  this  Office,  the  Director  of 
the  Office  shall  either  grant  the  petition 
by  remission  or  mitigation  of  the 
forfeiture  or  shall  deny  it. 

(e)  If  the  Director,  Asset  Forfeiture 
Office,  grants  a  petition  or  otherwise 
mitigates  the  forfeiture,  appropriate 
notices  of  such  action  shall  be  mailed  to 
the  petitioner  or  petitioners  attorney,  to 
the  appropriate  United  States  Attorney, 
the  United  States  Marshals  Service,  and 
the  appropriate  seizing  agency.  The 
United  States  Attorney  shall  be  advised 
of  the  terms  and  conditions,  if  any,  upon 
which  the  remission  or  mitigation  is 
granted  and  the  procedures  to  be 
followed  in  order  for  the  petitioner  to 
obtain  a  release  of  the  property,  or,  in 
the  case  of  a  chattel  mortgagee,  and  at 
the  petitioner's  option,  to  obtain  his  net 
equity  in  said  property.  The  Director  of 
the  Office  shall  advise  the  petitioner  or 
petitioner's  attorney  to  confer  with  the 
United  States  Attorney  as  to  such  terms 
and  conditions.  The  United  States 
Attorney  shall  confer  with  the  office  of 
the  agency  which  submitted  the  report 
on  the  petition  regarding  the  release  and 
shall  coordinate  disposition  of  the 
property  with  that  office  and  the  United 
States  Marshals  Service. 

(f]  If  the  Director,  Asset  Forfeiture 
Office,  denies  a  petition,  appropriate 
notices  of  such  action  shall  be  mailed  to 
the  petitioner  or  petitioner's  attorney,  to 
the  appropriate  United  States  Attorney, 
and  to  the  appropriate  seizing  agency. 
Such  notice  shall  specify  the  reason  that 
the  petition  was  denied.  The  notice  also 
shall  advise  the  petitioner  or  petitioner's 
attorney  that  a  request  for 
reconsideration  of  the  denial  of  the 


petition  may  be  submitted  to  the 
Director  Asset  Forfeiture  Office,  in 
accordance  with  paragraphs  (k)  through 
(n)  of  this  section. 

(g)  A  petition  for  remission  of  the 
proceeds  from  the  sale  of  forfeited 
property  or  for  the  appraised  value  of 
forfeited  property,  when  the  forfeited 
property  has  been  retained  or  delivered 
for  official  use  of  a  government  agency. 
may  be  submitted  in  cases  in  which  the 
petitioner;  (1)  Did  not  know  of  the 
seizure  prior  to  the  entry  of  a  final  order 
of  forfeiture;  and  (2)  was  m  such 
circumstances  as  prevented  petitioner 
from  knowing  thereof.  Such  a  petition 
must  be  submitted  pursuant  to 
paragraph  (a)  of  this  section  and  within 
ninety  (90)  days  from  the  date  the 
property  is  sold  or  otherwise  disposed 
of. 

(h)  The  Director.  Asset  Forfeiture 
Office,  shall  not  accept  a  petition  in  any 
case  in  which  a  similar  petition  has  been 
administratively  denied  by  the  seizing 
agency  prior  to  the  referral  of  the  case  to 
the  United  States  Attorney  for  the 
institution  of  forfeiture  proceedings. 
(i)  The  Director,  Asset  Forfeiture 
Office,  shall  accept  and  consider 
petitions  submitted  in  judicial  forfeiture 
proceedings  under  the  Internal  Revenue 
liquor  laws  only  prior  to  the  time  a 
decree  of  forfeiture  is  entered. 
Thereafter,  District  Courts  have 
exclusive  jurisdiction. 

(j)  In  all  other  forfeiture  cases,  the 
Director.  Asset  Forfeiture  Office,  shall 
accept  and  consider  petitions  until  the 
property  is  sold  or  placed  in  official  use 
or  otherwise  disposed  of  according  to 
law.  The  notice  of  seizure  of  and  intent 
to  forfeit  the  property  will  advise 
prospective  petitioners  that  they  should 
submit  their  petitions  within  30  days 
after  they  receive  the  notice. 

(k)  Within  10  days  from  the  receipt  of 
the  denial  of  a  petition  for  remission  or 
mitigation,  a  request  for  reconsideration 
of  the  denial,  based  on  evidence 
recently  developed  or  not  previously 
considered,  may  be  submitted  to  the 
Director,  Asset  Forfeiture  Office,  The 
applicant  shall  simultaneously  submit  a 
copy  to  the  appropriate  United  States 
Attorney, 

(1)  Upon  receipt  of  a  copy  of  a  request 
for  reconsideration  of  the  denial  of  a 
petition,  the  United  States  Attorney 
shall  withhold  further  action  in  the  case 
pending  advice  of  the  action  taken  on 
the  request  by  the  Director,  Asset 
Forfeiture  Office. 

(m)  If  the  United  States  Attorney  does 
not  receive  a  copy  of  a  request  for 
reconsideration  within  the  prescribed 
period,  the  United  States  Attorney  shall 
proceed  with  the  forfeiture. 


In)  Only  one  request  for 
reconsideration  of  a  denial  of  a  petition 
shall  be  considered. 

§  9.4    Procedure  Relating  to  Petitions  In 
Administrattve  Forfeitures. 

(a)  A  petition  for  remission  or 
mitigation  of  forfeiture  of  property  that 
is  subject  to  administrative  forfeiture 
shall  be  addressed  to  the  Director  of  the 
Federal  Bureau  of  Investigation  (FBI)  or 
to  the  Administrator  of  the  Drug 
Enforcement  Administration  (DEA).  or 
to  the  Regional  Commissioner  of  the 
Immigration  and  .Naturalization  Service 
(INS)  depending  upon  which  agency 
seized  the  property.  Such  a  petition  shall 
be  filed  in  triplicate  with  the  local  or 
regional  office  of  the  seizing  agency  that 
covers  the  judicial  district  in  which  the 
seizure  occurred  except  m  DEA  cases 
where  the  petition  shall  be  filed  with 
DEA  headquarters,  Office  of  Chief 
Counsel. 

(b)  The  agency  which  seized  the 
property  shall  accept  and  consider 
petitions  until  the  property  is  sold  or 
placed  in  official  use  or  otherwise 
disposed  of  according  to  law.  The  notice 
of  seizure  of  and  intent  to  forfeit  the 
property  will  advise  prospective 
petitioners  that  they  should  submit  their 
petitions  within  30  days  after  they 
receive  the  notice. 

(c)  Petitions  shall  be  sworn  and  shall 
include  the  following  information  in 
clear  and  concise  terms; 

(1)  A  complete  description  of  the 
property,  including  model  and  serial 
numbers,  if  any,  and  the  date  and  place 
of  seizure; 

(2)  The  interest  of  the  petitioner  in  the 
property,  as  owner,  mortgagee  or 
otherwise,  to  be  supported  by  bills  of 
sale,  contracts,  mortgages,  or  other 
satisfactory  documentary  evidence;  and 

(3)  The  facts  and  circumstances,  to  be 
established  by  satisfactory  proof,  relied 
upon  by  the  petitioner  to  justify 
remission  or  mitigation. 

(d)  A  petition  for  restoration  of  the 
proceeds  of  sale  or  for  the  appraised 
value  of  forfeited  property,  when  the 
forfeited  property  has  been  retained  or 
delivered  for  official  use  of  a 
government  agency,  may  be  submitted 
in  cases  in  which  the  petitioner:  (1)  Did 
not  know  of  the  seizure  prior  to  the 
entry  of  a  declaration  of  forfeiture:  and 
(2)  was  in  such  circumstances  as 
prevented  the  petitioner  from  knowing 
thereof.  Such  a  petition  shall  be 
submitted  pursuant  to  paragraph  (a)  of 
this  section  and  within  ninety  (90)  days 
from  the  date  the  property  is  sold  or 
otherwise  disposed  of. 

(e)  Upon  receipt  of  a  petition  for 
property  subject  to  administrative 
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forfeiture,  the  Special  Agent-in-Charge 
of  the  FBI  or  the  DEA  or  the  Regional 
Commissioner  of  the  INS,  depending 
upon  which  agency  seized  the  property, 
shall  have  an  investigation  of  the 
petition  conducted  For  property  seized 
by  the  FBI  or  DEA  the  completed 
petition  investigation  and  the 
recommendatiiDn  of  the  Special  Agent- 
in-Charge  of  the  FBI  or  the  DEA. 
depending  upon  which  agency  seized 
the  property,  shall  be  forwarded  to  their 
respective  headquarters  in  Washington, 
DC  for  a  ruling.  For  property  seized  by 
INS,  the  Regional  Commissioner's  Office 
rules  on  the  petition. 

(f]  Upon  the  receipt  of  a  petition  and  a 
report  thereon,  the  Director  of  the  FBI  or 
the  Administrator  of  the  DEA  shall 
assign  it  within  the  agency  to  the  FBI 
Legal  Counsel  Division,  or  to  the  DEA 
Office  of  Chief  Counsel,  as  appropriate, 
where  a  ruling  shall  be  recommended 
based  on  the  petition  and  the  report  of 
investigation.  No  hearing  shall  be  held. 
The  ruling  on  a  petition  properly 
addressed  to  the  Director  of  the  FBI 
shall  be  made  by  the  Director  of  the  FBI 
or  his  designee.  The  ruling  on  a  petition 
properly  addressed  to  the  Administrator 
of  the  DEA  shall  be  made  by  the 
Administrator  of  the  DEA  or  his 
designee. 

(g)  Upon  receipt  of  a  petition  for 
property  subject  to  administrative 
forfeiture  seized  by  INS.  the  Regional 
Commissioner  of  the  INS  or  his  designee 
shall  conduct  an  investigation  of  the 
merits  of  the  petition.  No  hearing  shall 
be  held.  The  Regional  Commissioner  of 
the  I.\S  or  his  designee  shall  make  a 
determination  based  upon  the  petition 
and  the  investigation  thereon. 

(h)  Notice  of  the  granting  or  the  denial 
of  a  petition  for  property  subject  to 
administrative  forfeiture  shall  be  mailed 
to  the  petitioner  or  petitioner's  attorney, 
and  to  the  United  States  Marshals 
Service.  If  the  petition  is  granted,  the 
conditions  of  relief  and  the  procedure  to 
be  followed  in  order  to  obtain  the 
release  of  the  property  or  a  monetary 
interest  shall  be  set  forth.  If  the  petition 
is  denied,  the  petitioner  shall  be  advised 
of  the  reasons  for  such  denial. 

(i)  A  request  for  reconsideration  of  the 
denial  must  be  submitted  within  10  days 
from  the  receipt  of  the  letter  denying  the 
petition.  Such  request  shall  be 
addressed,  depending  upon  which 
agency  seized  the  property,  to  the 
Director  of  the  FBI  for  referral  to  the  FBI 
Legdl  Counsel  Division,  or  the 
Administrator  of  the  DEA  for  referral  to 
the  Office  of  th  e  Chief  Counsel,  or  to  the 
Regional  Commissioner  of  the  INS,  and 
shall  be  based  on  evidence  recently 
developed  or  not  previously  considered. 
Only  one  request  for  reconsideration  of 


a  denial  of  a  petition  shall  be 
considered. 

(j)  Additional  information  concerning 
property  subject  to  seizure  for  narcotic 
violations  is  contained  in  21  CFR  1316.71 
through  1318.81,  and  28  CFR  0.101(c). 
Additional  information  concerning 
nondrug-related  forfeitures  is  found  in 
28  CFR  Part  6  and  8  CFR  Part  274. 

§  9.5    Criteria  governing  remission  and 
mitigation. 

(a)  The  Determining  Official  shall  not 
consider  whether  the  evidence  is 
sufficient  to  support  the  forfeiture  but 
shall  presume  a  valid  forfeiture. 

(b)  Remission.  The  Determining 
Official  shall  not  remit  a  forfeiture 
unless  the  petitioner  establishes: 

(1)  That  petitioner  has  a  valid,  good 
faith  interest  in  the  seized  property  as 
owner  or  otherwise;  and 

(2)  That  petitioner  had  no  knowledge 
that  the  property  in  which  petitioner 
claims  an  interest  was  or  would  be 
involved  in  any  violation  of  the  law;  and 

(3)  That  petitioner  had  no  knowledge 
of  the  particular  violation  which 
subjected  the  property  to  seizure  and 
forfeiture;  and 

(4)  That  petitioner  had  no  knowledge 
that  the  user  of  the  property  had  any 
record  for  violating  laws  of  the  United 
States  or  of  any  State  for  a  related 
crime;  and 

(5)  That  petitioner  had  taken  all 
reasonable  steps  to  prevent  the  illegal 
use  of  the  property. 

(c)  Mitigation.  In  addition  to  having 
the  discretionary  authority  to  grant 
relief  by  way  of  complete  remission  of 
forfeiture,  the  determining  official  may, 
in  the  exercise  of  discretion,  mitigate 
forfeitures  of  seized  property.  This 
authority  may  be  exercised  in  those 
cases  where  the  petitioner  has  not  met 
the  minimum  conditions  precedent  to 
remission  but  where  there  are  present 
other  extenuating  circumstances 
indicating  that  some  relief  should  be 
granted  to  avoid  extreme  hardship. 
Mitigation  may  also  be  granted  where 
the  minimum  standards  for  remission 
have  been  satisfied  but  the  overall 
circumstances  are  such  that,  in  the 
opinion  of  the  determining  official, 
complete  reUef  is  not  warranted. 
Mitigation  shall  take  the  form  of  a 
money  penalty  imposed  upon  the 
petitioner  in  addition  to  any  other  sums 
chargeable  as  a  condition  to  remission. 
This  penalty  is  considered  as  an  ite.m  of 
cost  payable  by  the  petitioner,  and  shall 
be  deposited  as  an  amount  realized  from 
forfeiture  in.accordance  with  28  U.S.C. 
524(c). 
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§  9.6    Provisions  applicable  to  particular 
situations. 

(a)  General  creditors.  (1)  A  general 
creditor  may  be  granted  remission  or 
mitigation  of  forfeiture  provided  that,  in 
addition  to  satisfying  the  requirements 
for  remission  or  mitigation  set  forth 
herein,  the  general  creditor  also; 

(i)  Provides  a  sworn  statement  that 
there  are  no  known  alternative  assets 
available  for  satisfaction  of  the  debt; 

(ii)  Satisfactorily  establishes  a 
reasonable,  good  faith  connection 
between  the  debt  and  the  property 
subjected  to  forfeiture  other  than  the 
ownership  of  such  property  by  the 
debtor;  and 

(iii)  Satisfactorily  establishes  that  the 
debt  is  for  services  or  goods  provided 
within  four  months  prior  to  the  seizure 
of  the  property  subjected  to  forfeiture  or 
that  the  circumstances  of  the  transaction 
reasonably  justify  the  failure  to  collect 
in  a  more  timely  manner. 

(2)  Any  grant  of  remission  or 
mitigation  to  general  creditors  shall  not 
exceed  the  net  amount  realized  from  the 
forfeiture  of  the  property  after  payment, 
in  the  following  order  of  priority,  of: 

(i)  The  expenses  of  seizure  and 
forfeiture  of  the  property; 

(ii)  The  recognized  net  equity  of 
lierholders;  and 

(iii)  The  recognized  claims  of  victims 
of  the  related  criminal  activity. 

In  the  exercise  of  his  discretion,  the 
Determining  Official  may  establish 
priorities  or  apportionments  among 
general  creditors. 

(b)  The  United  States  Marshals 
Service  generally  may  not  pay  the 
claims  of  general  creditors  from  the 
Department  of  justice  Assets  Forfeiture 
Fund  if  such  payment  may  jeopardize 
the  legitimate  claims  of  existing 
lienholders.  However,  if  the  United 
States  Marshals  Service  determines  that 
it  is  necessary  to  recognize  and  satisfy 
the  legitimate  claims  of  general  creditors 
for  debts  incurred  within  thirty  (30)  days 
before  seizure  in  order  to  preserve  the 
continued  operation  of  a  seized 
business,  it  may  do  so  for  the  following 
debts: 

(1)  Payment  of  reasonable  salaries 
and  benefits  of  employees  not  believed 
to  have  been  involved  in  the  unlawful 
activities  giving  rise  to  forfeiture  and  not 
having  an  ownership  interest  in  the  firm: 

(2)  Payments  to  third  party 
contractors  for  goods  or  services 
essential  to  carry  on  the  business  of  the 
firm  and  who  continue  to  provide  those 
goods  or  services  as  a  regular  matter: 
and 

(3)  Utilities. 

Ail  other  claims  of  general  creditors 
shall  be  determined  by  the  determining 
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official  under  these  regulations  and/or 
by  the  court. 

(c)  Rival  claimants;  If  the  beneficial 
owner  of  property  and  the  owner  of  a 
security  interest  in  the  same  property 
each  files  a  petition,  and  if  both 
petitions  are  found  to  be  meritorious,  the 
claims  of  the  beneficial  owner  shall  take 
precedence  where  there  is  a  conflict. 

(d)  Leasing  agreements.  (1)  A  person 
engaged  in  the  business  of  renting 
property  shall  not  be  excused  from 
meeting  the  requirements  of  §  9.5. 

(2)  A  lessor  who  leases  property  on  a 
long  term  basis  with  the  right  to 
sublease  shall  not  be  entitled  to 
remission  or  mitigation  of  a  forfeiture  of 
such  property  unless  the  lessee  would 
be  entitled  to  such  relief. 

(e)  Voluntary  bailments.  A  petitioner 
who  allows  another  to  use  property 
without  cost  and  who  is  not  in  the 
business  of  lending  money  secured  by 
property  or  of  renting  property  for  profit, 
shall  be  granted  remission  or  mitigation 
of  forfeiture  in  accordance  with  the 
provisions  of  §  9.5. 

(f)  Straw  purchase  transactions.  If  a 
person  purchases  or  owns  property  for 
another  who  has  a  record  for  related 
crimes,  and  if  a  lienholder  knows  or  has 
reason  to  believe  that  the  purchaser  or 
owner  of  record  is  not  the  real  purchaser 
or  owner,  a  petition  filed  by  such  a 
lienholder  shall  be  denied  unless  the 
petitioner  meets  the  requirements  of 

§  9.5  as  to  both  the  purchaser  or  owner 
of  record  and  the  real  purchaser  or 
owner. 

§  9.7    Terms  and  Conditions  of  Remission 
of  Judicial  and  Administrative  Forfeiture. 

(a)  Owners.  (1)  Where  remission  of 
forfeiture  is  granted  for  an  owner,  the 
owner  can,  within  20  days  after  notice  of 
the  granting  of  the  petition  is  received, 
pay  the  costs  and  expenses  of  the 
seizure  and  forfeiture  and  obtain 
possession  of  the  property.  If  a  civil 
judicial  forfeiture  action  against  the 
property  is  pendmg.  release  of  the 
property  must  await  an  appropriate 
court  order. 

(2)  Where  the  owner  does  not  comply 
with  the  conditions  imposed  upon 
release  of  the  property,  the  property  is 
to  be  sold  after  forfeiture.  Following  the 
sale,  the  proceeds  shall  be  used  to  pay 
all  costs  of  the  seizure  and  forfeiture 
and  any  remaining  balance  shall  be  paid 
to  the  owner. 

(b)  Lienholders.  (1)  Where  remission 
of  the  forfeiture  is  granted  for  a 
lienholder,  the  determining  official  shall 
remit  the  property  or,  if  the  property  is 
to  be  retained  for  official  use.  an  amount 
equal  to  the  petitioner's  net  equity. 

(2)  If  the  property  is  not  retained  for 
official  use,  the  lienholder  shall  have  the 


option  of  obtaining  possession  of  the 

property  or  a  monetary  amount  up  to  the 
lienholder's  net  equity  following  the  sale 
of  the  property.  Within  20  days 
following  the  granting  of  the  petition,  the 
petitioner  can  obtain  possession  of  the 
property  after  paying  the  costs  and 
expenses  incident  to  the  seizure  and 
forfeiture  or  an  amount  by  which  the 
appraised  value  exceeds  the  petitioner's 
net  equity,  whichever  is  greater. 

(3)  Where  the  lienholder  does  not 
comply  with  the  conditions  imposed 
upon  the  release  of  the  property,  the 
property  is  to  be  sold  after  forfeiture. 
From  the  proceeds  of  the  sale  all  costs 
incident  to  the  seizure,  forfeiture  and 
sale  shall  first  be  deducted,  and  the 
balance  up  to  the  net  equity  shall  be 
paid  to  the  petitioner. 

(c)  Where  a  complaint  for  forfeiture 
has  been  filed  with  the  District  Court, 
but  no  judgment  of  forfeiture  has  been 
ordered,  a  lienholder  shall  also  be 
required  to  furnish  the  United  States 
Attorney  with: 

(1)  An  instrument  executed  by  the 
registered  owner  and  any  other  known 
claimant  of  an  interest  in  the  property,  if 
they  are  not  in  default,  releasing  their 
interest  in  such  property,  or 

(2)  If  the  registered  owner  or  any  other 
known  claimant  is  in  default,  an 
agreement  to  save  the  government,  its 
agents  and  employees  harmless  from 
any  and  all  claims  which  might  result 
from  the  grant  of  remission. 

(d)  Alternatively,  a  lienholder  may 
elect  to  permit  the  litigation  to  proceed 
to  judgment.  In  that  event,  the  court 
shall  be  advised  that  the  Department 
has  granted  the  petition  for  remission  of 
the  forfeiture  and  shall  be  requested  to 
recognize  the  granting  of  the  petition  in 
its  order  of  forfeiture.  Alternatively,  in 
administrative  forfeitures,  or  where  a 
judicial  forfeiture  judgment  has  been 
rendered,  the  lienholder  may  elect  to 
have  the  property  sold  at  public  sale. 
Pursuant  to  either  alternative,  the 
proceeds  of  such  sales  will  be 
distributed  as  follows: 

(1)  Payment  to  the  petitioner  of  an 
amount  up  to  his  net  equity  if  the 
proceeds  are  sufficient  after  deducting 
from  the  gross  sales  proceeds  an  amount 
equal  to  the  government's  costs  and 
expenses  incident  to  the  seizure, 
forfeiture  and  sale,  including  court  costs 
and  storage  charges,  if  any; 

(2)  Payment  of  such  costs  and 
expenses; 

(3)  Payment  of  the  balance  remaining, 
if  any,  to  the  Department  of  Justice 
Assets  Forfeiture  Fund. 

(e)  If  a  complaint  for  forfeiture  has  not 
been  filed,  a  petitioner  who  is  a 
lienholder,  in  addition  to  paying  an 
amount  equal  to  all  costs  and  expenses 


incident  to  the  seizure,  including  any 
court  costs  and  accrued  storage  charges, 
or  an  amount  by  which  the  appraised 
value  of  the  property  exceeds  the  net 
equity  therein,  whichever  is  greater. 
shall; 

(1)  Furnish  an  instrument  executed  by 
the  registered  owner  and  any  other 
known  claimant  of  an  interest  in  the 
property  releasing  their  interest  in  such 
property,  or 

(2)  Furnish  an  agreement  to  hold  the 
government,  its  agents  and  employees 
harmless  from  any  and  all  claims  which 
might  result  from  the  grant  of  remission. 

(f)  The  determining  official  may 
impose  such  other  terms  and  conditions 
as  may  be  appropriate. 

(g)  IJpon  compliance  with  the  terms 
and  conditions  of  remission  or 
mitigation  in  cases  subject  to  judicial 
forfeiture  proceedings,  the  United  States 
Attorney  shall  take  appropriate  action 
to  effect  the  release  to  the  petition  of  the 
property  involved  and  to  dismiss  the 
camplaint  if  one  has  been  filed  or 
otherwise  dispose  of  the  matter  by 
forfeiture,  sale  and  distribution  of  the 
proceeds  therefrom  as  set  forth  herein. 

(h)  In  any  case,  if  the  owner  of  record 
or  any  other  claimant  wishes  to  contest 
the  forfeiture,  judicial  condemnation  of 
the  property  shall  be  consummated,  the 
court  shall  "be  apprised  of  the  granting 
and  terms  of  the  remission  or  mitigation 
by  the  Attorney  General,  and  the  court 
shall  be  requested  to  frame  its  decree  of 
forfeiture  accordingly. 

Dated:  August  7. 1987. 
Edwin  Meese  III, 
Attorney  General. 

[FR  Doc  8~-19a64  Filed  8-28-87-  845  am) 
BILUNG  coot  4410-01-tl 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33CFR  Part  100 

[CGD  09-87-21] 

Special  Local  Regulations;  1987 
Cleveland  National  Air  Show, 
Cleveland,  OH,  Lake  Erie 

agency:  Coast  Guard.  DOT. 
action:  Final  rule. 


SUMMARY:  Special  local  regulations  are 
being  adopted  for  the  Cleveland 
National  Air  Show  which  is  to  be 
conducted  over  the  eastern  portion  of 
Cleveland  Harbor  for  the  04th  of 
September  through  the  07th  of 
September.  1987,  The  regulations  are 
needed  to  provide  for  the  safety  of  life 
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and  property  on  navigable  waters  during 
the  event. 

EFFECTIVE  DATES:  These  regulations 
become  effective  on  04  September  and 
terminnte  on  07  September,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

CVVO  Gerald  M.  Trackim,  Office  of 
Search  and  Rescue.  Ninth  Coast  Guard 
District,  1240  E  9th  St..  Cleveland.  OH 
44199,  (216)  522-3982. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  5  U.S.C.  553.  a  notice  of 
proposed  rule  making  has  not  been 
published  for  these  regulations  and  good 
cause  exists  for  making  them  effective  in 
less  than  30  days  from  the  dale  of 
publication.  Following  normal 
rulemaking  procedures  would  have  been 
impracticable.  The  apphcation  to  hold 
this  event  was  not  received  by  the 
Commander,  Ninth  Coast  Guard  District, 
until  22  )une,  1987.  and  there  was  not 
sufficient  time  remaining  to  publish 
proposed  mles  in  advance  of  the  event 
or  to  provide  for  a  delayed  effective 
date. 

This  has  been  an  annual  event  for 
inany  years  and  no  negative  comments 
(  oncernmg  it  have  been  received. 

Drafting  Iiiformation 

The  drafters  of  this  repulafion  are 
CWO  Gerald  M.  Trackim.  project 
nfficer.  Office  of  Search  and  Rescue  and 
!  CDR  ex.  \Josebach,  project  attorney, 
Ninth  Coast  Guard  District  Legal  Office. 

Discussion  of  Regulations 

The  1987  Cleveland  National  .Air 
Show  will  be  conducted  over  the  eastern 
{  ortion  of  Cleveland  Harbor  from  the 
(Uth  of  September  through  the  G7th  of 
September.  1987,  This  event  will  have 
low  flving  aircraft  demonstrations,  high 
performance  aircraft  aerobatics, 
parachutists,  and  other  events  which 
(  ould  pose  hazards  to  navigation  in  the 
area.  Vessels  desiring  to  transit  the  area 
may  do  so  only  with  prior  approval  of 
the  Patrol  Commander  (Officer-in- 
Charge.  U.S.  Coast  Guard  Station. 
Cleveland.  Ohio). 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  Executive  Order  12291  on 
Federal  Regulation  and  nonsignificant 
under  Department  of  Transportation 
regulatory  policies  and  procedures  (44 
FR  11034;  February  26,  1979).  Because  of 
the  short  duration  of  these  reg<jlations. 
their  economic  impact  has  been  found  to 
be  so  minimal  that  a  full  regulatory 
evaluation  is  unnecessary. 

Since  the  impact  of  these  regulations 


IS  expected  to  be  minimal  the  Coast 
Guard  certifies  that  they  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 

Regulations 

In  consideration  of  the  foregoing.  Part 
100  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  lOO—l  AMENDED) 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

.^uthorily:  33  U.S.C.  1233;  49  CFR  1.46  and 

.'(3  CFR  100.35. 

2.  Part  100  is  amended  to  add  a 
temporary  §  100.35-0921  to  read  as 

follows: 

«  tOO.35-0921     Cleveland  National  Air 
Show,  Cleveland,  OH— Lake  Erie. 

The  following  area  will  be  closed  to 
\  essel  navigation  or  anchorage  from  8:30 
a.m.  (local  time)  until  3:30  p.m.  on  04 
September.  7:30  A.M.  until  600  P.Xt  on 
05,  06  and  07  Septemlier.  1987. 

(a)  Restricted  area.  That  portion  of 
Lake  Erie  and  Cleveland  Harbor 
enclosed  by  a  line  running  from  the 
northwest  comer  of  Dock  .No.  24 
northwest  to  a  point  on  the  east 
breakwall  at  41  degrees  30  minutes  36.0 
seconds  North.  81  degrees  42  minutes 
34.2  seconds  West;  thence, 
northeastward  along  the  breakwall  to  41 
degrees  30  minutes  51.7  seconds  North, 
Bl  degrees  42  minutes  07.6  seconds 
West:  then,  northwestward  to  41 
degrees  31  minutes  08.1  seconds  North, 
HI  degrees  42  minutes  22.2  seconds 
West:  thence,  eastward  to  41  degrees  32 
minutes  18.1  seconds  .North.  81  degrees 
40  minutes  17.0  seconds  West:  then, 
southeastward  to  a  point  on  the  east 
breakwall  at  41  degrees  32  minutes  02,5 
seconds  .North,  81  degrees  40  minutes 
03.4  seconds  West;  continuing  east  along 
the  breakwall  to  41  degrees  32  minutes 
13.2  North,  81  degrees  39  minutes  44.0 
seconds  West:  then,  southeast  to  a  point 
on  the  shoreline  at  position  41  degrees 
31  minutes  49.8  seconds  North,  81 
degrees  39  minutes  20.5  seconds  West; 
thence,  shoreline  to  the  northeast  comer 
of  Dock  No.  24. 

[h]  Special  local  regulations,  fl) 
Vessels  desiring  to  transit  the  restricted 
area  may  do  so  only  with  the  prior 
approval  of  the  Patrol  Commander  and 
when  so  directed  by  that  officer.  The 
Patrol  Commander  may  be  contacted  on 
channel  16  (156.8  MHZ)  by  the  call  sign 
"Coast  Guard  Patrol  Commander", 
Vessels  wil  be  operated  at  a  no  wake 


UM  i 


speed  and  in  a  manner  which  will  not 
endanger  participants  in  the  event  or 
any  other  craft.  These  rules  shall  not 
apply  to  participants,  or  vessels  of  the 
patrol  in  the  performance  of  their 
assigned  duties. 

(2)  No  vessel  shall  anchor  or  drift  in 
the  area  restricted  to  navigation. 

(3)  A  succession  of  sharp,  short, 
signals  by  whistle  or  horn  from  vessels 
patrolling  the  areas  under  the  direction 
of  the  U.S.  Coast  Guard  Patrol 
Commander  shall  serve  as  a  signal  to 
stop.  Vessels  signalled  shall  stop  and 
shall  comply  with  the  orders  of  the 
Patrol  Vessel;  failure  to  do  so  may  result 
in  expulsion  from  the  area,  citation  for 
failure  to  comply,  or  both. 

(4)  All  persons  in  charge  of,  or 
operating  vessels  in  the  area  covered  by 
the  above  Special  Local  Regulations  are 
required  to  promptly  obey  the  directions 
of  the  Patrol  Commander  and  the  men 
acting  under  his  instructions  in 
connection  with  the  enforcement  of 
these  Special  Local  Regulations. 

(5)  This  section  is  effective  from  8:30 
a.m.  (local  time)  on  04  September  1987 
until  6:00  p.m.  (local  time)  07  Septeml>er 
1987. 

Dated;  August  19,  1987, 
A.M.  Danielsen, 

RADM.  U.S.  Coast  Guard.  Commander.  Xinth 
Coast  Guard  District. 

|FR  Doc.  87-19943  Kited  8-28-87;  8.-45  am) 
BILUNG  COOC  4910- t*-M 


33  CFR  Part  100 

I CGD  09-87-241 

Special  Local  Regulations;  Downriver 
River  Roar  Thunderboat  Race,  Detroit 
River,  Detroit,  Ml 

agency:  Coast  Guard,  DOT, 
ACTION:  Final  mle. 

summary:  Special  local  regulations  are 
being  adopted  for  the  Downnver  River 
Roar  Thunderboat  Race.  This  event  will 
be  held  on  the  Detriot  River.  Trenton 
Channel,  on  the  23,  24,  25  and  27 
September  1987.  The  regulations  are 
needed  to  provide  for  the  safety  of  life 
and  property  on  navigable  waters  during 
the  event, 

EFFECTIVE  DATES:  These  regulations 
become  effective  on  23  September  1987 
and  terminate  on  27  September  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

CWO  Gerald  M,  Trackim,  Office  of 
Search  and  Rescue,  Ninth  Coast  Guard 
District,  1240  E  9th  St.,  Cleveland,  OH 
44199.  (216)  522-3982, 
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SUPPLEMENTARY  INFORMATION:  In 

accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rule  making  has  not  been 
published  for  these  regulations  and  good 
cause  exists  for  making  them  effective  in 
less  than  30  days  from  the  date  of 
publication.  Following  normal 
rulemaking  procedures  would  have  been 
impracticable.  The  application  to  hold 
this  event  was  not  received  by  the 
Commander.  Ninth  Coast  Guard  District, 
until  06  August  1987.  and  there  was  not 
sufficient  time  remaining  to  publish 
proposed  rules  in  advance  of  the  event 
or  to  provide  for  a  delayed  effective 
date. 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  111034;  February  26, 
1979).  Because  of  the  short  duration  of 
these  regulations,  their  economic  impact 
has  been  found  to  be  so  minimal  that  a 
full  regulatory  evaluation  is 
unnecessary. 

Smce  the  impact  of  these  regulations 
is  expected  to  be  minimal  the  Coast 
Guard  certifies  that  they  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Drafting  Information 

The  drafters  of  this  regulation  are 
CWO  Gerald  M.  Trackim,  project 
officer.  Office  of  Search  and  Rescue  and 
LCDR  C.  V.  Mosebach.  project  attorney. 
Ninth  Coast  Guard  District  Legal  Office. 

Discussion  of  Regulations 

The  Downriver  River  Roar 

Thunderboat  Race  will  be  conducted  on 
the  Detroit  River,  Trenton  Channel,  on 
23,  24,  25  and  27  September  1987.  This 
event  will  have  an  estimated  35 
powerboats  which  could  pose  hazards 
to  navigation  in  the  area.  Vessels 
desiring  to  transit  the  regulated  area 
may  do  so  only  with  prior  approval  of 
the  Patrol  Commander  (Commander, 
U.S.  Coast  Guard  Group,  Detroit.  MI). 

List  of  Subjects  in  33  CFR  Part  100 

Marine  Safety,  Navigation  (water). 
Regulations 

In  consideration  of  the  foregoing,  Pdrt 
100  of  Title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100— [AMENDED) 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 


Authority:  33  U  S  C  1233;  49  CFR  1.46  and       ENVIRONMENTAL  PROTECTION 


33  CFR  100.35. 

2.  Part  100  is  amended  to  add  a 
temporary  5  100.35-0924  to  read  as 
follows; 

§  100.35-0924    Downriver  River  Roar 
Thunderboat  Race — Detroit  River.  Trenton 
Ctuinnel. 

(a)  Rei^ulated  area.  That  portion  of 
the  Detroit  River,  Trenton  Channel, 
enclosed  by  a  line  from  the  west 
shoreline  at  position  43  degrees  13 
minutes  06.5  seconds  North  to  a  point  at 
42  degrees  13  minutes  06.5  seconds 
North  83  degrees  08  minutes  01  seconds 
West  to  a  point  42  degrees  12  minutes  07 
seconds  North  83  degrees  08  minutes  10 
seconds  West  to  the  west  shorehne  at 
postion  42  degrees  12  minutes  07 
seconds  North,  then  North  along 
shoreline  to  point  of  origin. 

(b)  Special  local  regulations.  (1)  The 
above  area  will  be  closed  to  vessel 

navigation  or  anchorage  from  1:00  p.m. 
(EDT)  until  6;00  p.m.  on  23  and  24 
September  1987  and  from  9:00  a.m..  until 
6;00  p.m.  on  25  and  27  September  1987. 

(2)  Vessels  desiring  to  transit  the 
restricted  area  may  do  so  only  with 
prior  approval  of  the  Patrol  Commander 
and  when  so  directed  by  that  officer. 
The  Patrol  Commander  may  be 
contacted  on  channel  16  (156.8  MHZ)  by 
the  call  sign  "Coast  Guard  Patrol 
Commander".  Vessels  will  be  operated 
at  a  no  wake  speed  to  reduce  the  wake 
to  a  minimum  and  in  a  manner  which 
will  not  endanger  participants  in  the 
event  or  any  other  craft.  These  rules 
shall  not  apply  to  participants  in  the 
event  or  vessels  of  the  patrol,  in  the 
performance  of  their  assigned  duties. 

(3)  A  succession  of  sharp,  short 
signals  by  whistle  or  horn  from  vessels 
patroling  the  areas  under  the  direction 
of  the  U.S.  Coast  Guard  Patrol 
Com.mander  shall  serve  as  a  signal  to 
stop.  Vessels  signaled  shall  stop  and 
shall  comply  with  the  orders  of  the 
Patrol  Vessel;  failure  to  do  so  may  result 
in  expulsion  from  the  area,  citation  for 
failure  to  comply,  or  both. 

(4)  This  section  is  effective  from  1:00 
p.m.  (EDT)  on  23  September  1987  until 
6:00  p.m.  on  27  September  1987. 

Dnied:  August  19, 1987. 
A.M.  Danielsen, 

H\DM.  U.S.  Coast  Guard.  Commander.  Ninth 
Coast  Guard  District. 

[FR  Doc.  87-19942  Filed  8-28-87;  8:45  am] 
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AGENCY 

40  CFR  Part  52 
IA-1-FRL-3250-41 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Massachusetts;  Control  of  Volatile 
Organic  Compound  Emissions  From 
the  Manufacture  of  Polystyrene  Resins 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Final  rule.        

summary:  EPA  is  approving  State 
l.Tiplementation  Plan  (SIP)  revisions 
submitted  by  the  Com.monwealth  of 
Massachusetts  on  February  21.  February 
25,  and  )une  23, 1986.  This  action 
approves  a  regulation  to  reduce  volatile 
organic  com.pound  (VOC)  emissions 
from  the  manufacture  of  polystyrene 
resins.  The  intended  effect  of  this  action 
is  to  approve  this  regulation  adopted  by 
Massachusetts  in  accordance  with 
commitments  made  in  its  federally- 
approved  ozone  attainment  plan.  This 
action  is  being  taken  under  section  110 
of  the  Clean  Air  Act. 

EPA  is  also  codifying  the  certification 
submitted  on  November  8, 1985  by  the 
Commonwealth  of  Massachusetts  that 
no  polypropylene  and  polyethylene 
manufacturing  sources  are  located  in  the 
State.  The  intended  effect  of  this  action 
is  to  provide  this  information  in  40  CFR 
Part  52. 

EFFECTIVE  DATE:  This  rule  will  become 
effective  on  September  30, 1987. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  EP.A  Region  I 
office.  JFK  Federal  Building.  Room  2313. 
Boston,  MA  02203;  the  Department  of 
Environmental  Quality  Engineering. 
Division  of  Air  Quality  Control,  One 
Winter  Street.  8th  fioor,  Boston,  MA 
02108;  Public  Information  Reference 
Unit,  Environmental  Protection  Agency. 
401  M  Street,  SW..  Washington.  DC 
204ro. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lorenzo  Thantu.  (617)  565-3250;  FTS 

835-3250. 

SUPPLEMENTARY  INFORMATION: 

Regulation  for  Manufacture  of 
Polystyrene  Resins 

On  February  25.  1987  (52  FR  5552). 
EPA  published  a  Notice  of  Proposed 
Rulemaking  (NPR)  for  the 
Commonwealth  of  Massachusetts.  The 
NPR  proposed  lo  approve  revisions 
which  included:  (1)  The  addition  of  two 
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r.s'w  definitions,  "continuous  process 
polystyrene  resins  manufacturing  plant" 
and  "material  recovery  section,"  to  310 
CMR  7.00:  (2)  an  amendment  to  the  SFP 
d-finition  of  "VOC  '  in  310  CVIR  7.00; 
find  (3)  the  addition  of  a  regulation  to 
control  the  emissions  of  VOCs  from  the 
ir.anufacture  of  polystyrene  resins 
b  Jopted  at  310  CMR  7.18(18).  A  more 
detailed  description  of  these  revisions 
and  EPA's  rationale  for  approving  them 
v.ere  provided  in  the  NPR  and  will  not 
he  restated  here.  No  public  comments 
v.ere  received  on  the  NPR. 

negative  Declaratioas 

States  with  areas  which  could  not 
attain  the  National  Ambient  Air  Qualify 
Standard  (NAAQS)  for  ozone  by  1982 
must  require  Reasonably  Available 
Clontrol  Technology  (RA CT)  on  all 
y  jurces  of  VOCs  covered  by  EPA's 
(Control  Techniques  Guidelines  (CTGs). 
rPA  published  a  Group  III  CTG  which 
fiefmes  RACT  for  "Control  of  Volatile 
Organic  Compound  Emissions  from  the 
Manufacture  of  High  I>ensity 
Polyethylene.  Polypropylene,  and 
Polystyrene  Resins"  (EPA^5O/3-83-00e) 
in  November  1963.  On  November  8. 
1985.  the  Massachusetts  Department  of 
Environmental  Quality  Engineenng 
(DEQE)  submitted  a  certification  that 
there  are  no  polypropylene  and 
polyethylene  manufacturing  sources 
located  in  the  Commonwealth  of 
Massachusetts.  EPA  is  accepting  the 
DEQE's  certification  and  is  codifying 
this  information  at  40  CFR  52.1168. 

final  Action 

1.  EPA  is  approving  revisions  to  the 
Massachusetts  SIP  which  amend 
Regulation  310  CMR  7.00  and  add 
Pvegulation  310  CMR  7.18(18)  for  the 
control  of  volatile  organic  compound 
emissions  from  the  manufacture  of 
polystyrene  resins,  including  the 
implementation  guidance  adopted 


pursuant  to  that  regulation,  submitted  by 
the  DEQE  on  February  21.  February  25, 
and  June  23,  1986. 

2.  EPA  is  codifying  at  40  CFR  52.1168  a 
certification  that  there  are  no 
polypropylene  and  polyethylene 
manufacturing  sources  located  in  the 
Commonwealth  of  Massachusetts 
submitted  by  the  DEQE  on  November  8, 
1985. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291.  Under  section  307(b)(1)  of 
the  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  cf  Appeals  for  the 
appropriate  circuit  by  October  30, 1987. 
This  action  may  not  be  challenged  later 
in  proceedings  to  enforce  its 
requirements,  (see  section  307fb)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Note. — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the 
Commonwealth  of  Massachusetts  was 
approved  by  the  Director  of  the  Federal 
Register  on  July  1. 1982. 

Date:  August  17. 1987. 
\.  James  Barnes, 
Acting  Administrator. 

Subpart  W.  Part  52  of  Chapter  L  Title 
40  of  the  Code  of  Federal  Regulations  la 
amended  as  follows: 

PART  52— [AMENDED] 

Subpart  W— Massachusetts 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 


2.  Section  52.1120  is  amended  by 
adding  paragraph  (c)(73)  to  read  as 

follows: 

§  52. 1 120    Identification  of  plan. 

•  •  »  *  • 

(c)  •  *   • 

(73)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Commonwealth  of  Massachusetts  on 
February  21,  February  25.  and  June  23, 
1986. 

(i)  Incorporation  by  Reference. 

(A)  A  letter  from  the  Commonwealth 
of  Massachusetts  Department  of 
Environmental  Quality  Engineering 
dated  February  21, 1986  and 
amendments  to  310  CMR  7.00  and  310 
CMR  7.18  of  the  Regulations  for  the 
control  of  Air  Pollution  in  the  Berkshire. 
Central  Massachusetts,  Merrimack 
Valley,  Metropolitan  Boston,  Pioneer 
Valley  and  Southeastern  Massachusetts 
Air  Pollution  Control  Districts. 

(B)  A  letter  from  the  Commonwealth 
of  Massachusetts  Department  of 
Environmental  Quality  Engineering 
(DEQE).  dated  June  23, 1986  and  the 
Implementation  Guidance,  310  CMR 
7.18(18),  Polystyrene  Resin 
Manufacturing,  dated  February  1986. 

(C)  A  Regulation  Filing  and 
Publication  document  from  the 
Commonwealth  of  Massachusetts 
Department  of  Environmental  Quality 
Engineering,  dated  February  25, 1986. 

(ii)  Additional  Materials. 
(A)  Nonregulatory  portions  of  the 
state  submittals. 

3.  In  §  52.1167,  the  Table  52.1167  is 
amended  by  adding  the  following  entries 
in  numerical  order  by  State  citation.  The 
date  approved  by  EPA  and  the  Federal 
Register  citation  will  be  the  publication 
date  and  citation  of  today's  FR 
document. 

§  52. 1 167    EPA-Approved  Massachusetts 
state  regulations. 


Table  52.1167— EPA-Apprc/ed  Rules  and  Regulatkdns 


Sute  crtatton 


Tit»e/«ue)ect 


Date  5ut>fTirt1«J  &y  State  Dat«  v^^we^  try  EPA 


FR  cnatxjo 


S2  1 1^  let         Comments  jnappfoved 


UM  I 


310  CMB  7  00.. 


310  CMR  7  18<1B) 


OafinUms.. 


2/21/86;  2/25/M:  6/23/  B/31/87..„ 

66. 

Po*ystvreoe    R«sai    Manu-    2/21/66,  2/25/86;    6/?3/     8/31 /»7_. 
lactua                                       86. 


52  FR-.. 


.._  82  FP  — 


73  Two  new  defmrtioos  »nd 
on»  afmndsd  defmitxtn. 

73  ReguKUon  purs,^nt  to 
Group  III  CTG.  -Corlrot 
ot  VOC  Em*saion9  worn 
t^e  Manu<actur»  ol  Po«y- 

Styreoe  R^sjns 


4.  Section  52.1168  is  revised  to  read  as 
follows: 
§  52. 1 1 68    C«rtiflcatk>n  of  no  sources. 

The  Commonwealth  of  Massachusetts 
has  certified  to  the  satisfaction  of  EPA 
that  no  sources  are  located  in  the 


Commonwe^th  which  are  covered  by 
the  following  Control  Techniques 
Guidelines: 

(a)  Large  Petroleum  Dry  Cleaners. 

(b)  Natiu-al  Gas/Gasoline  Processing 
Plants. 


(c)  Air  Oxidation  Processes/SOCMI. 

(d)  Polypropylene/Polyethylene 
Manufacturing. 

[FR  Doc.  87-19431  Filed  8-28-87;  8:45  am] 
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40  CFR  Part  52 

[A-1-FRL-3249-51 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Rhode 
Island;  Reasonsibly  Available  Control 
Technology  for  Keene  Corp. 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  EPA  Is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Rhode  Island. 
This  revision  provides  a  final 
compliance  date  extension  to  control 
organic  solvent  emissions  from  six 
paper  coatinj  lines  at  Keme 
Corporation  in  East  Providence,  Rhode 
Island.  The  intended  effect  of  this  action 
is  to  approve  a  revision  submitted  by 
the  Rhode  Island  Department  of 
Environmental  Management  under 
section  tlO  of  the  Clean  Air  Act. 
EFFECTIVE  DATE:  This  rule  will  become 
effective  on  September  30.  1987. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  EPA  Region  I,  JFK 
Federal  Building.  Room  2311,  Boston, 
MA  02203;  Public  Information  Reference 
Unit,  EPA  Library,  401  M  Street,  SVV., 
Washington,  DC  20460;  and  the 
Department  of  Environmental 
Management,  75  Davis  Street,  Cannon 
Building,  Room  204,  Providence.  Rl 
02908. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  B.  Conroy.  (617)  565-3252,  FTS 
835-3252;  or  Robert  C.  Judge.  (617)  565- 
3248,  FTS  835-3248. 
SUPPLEMENTARY  INFORMATION:  On 
January  16,  1987  (52  FR  1934),  EPA 
published  a  Notice  of  Proposed 
Rulemaking  (NPR)  to  approve  an 
administrative  consent  agreement 
between  the  Rhode  Island  Department 
of  E^nvironmental  Management  (DEM) 
and  Keene  Corporation  (Keene).  The 
consent  agreement  between  the  DEM 
and  Keene  requires  Keene  to  implement 
alternative  control  technologies  to  meet 
emission  limitations  in  subsection  19.3.1 
of  Rhode  Island  Regulation  No.  19, 
"Control  of  Volatile  Organic  Compounds 
from  Surface  Coating  Operations,"  by 
December  1. 1989. 

On  July  6, 1983  (48  FR  31026),  EPA 
approved  Rhode  Island's  Ozone 
Attainment  Plan  and  incorporated  it  into 
the  SIP.  As  part  of  Rhode  Island's  Ozone 
Attainment  Plan.  Rhode  Island  adopted 
Regulation  No.  19.  This  regulation 


applies  to  facilities  which  emit  more 
than  100  tons  per  year  (TPY)  of  volatile 
organic  compound  CVOC)  emissions 
from  paper,  fabric,  or  vinyl  surface 
coating  operations.  Rhode  Island's 
definition  of 'VOC  (subsection  19.1.1) 
dees  not  exempt  any  of  the 
photochemically  nonreactive  solvents, 
including  methylene  chloride,  which 
EPA  allows  to  be  exempted  from  VOC 
control.  Since  this  definition  does  not 
exempt  any  of  these  solvents. 
Regulation  .No.  19  is  more  stringent  than 
EPA's  requirements  for  the  control  of 
VOC.  A  source  subject  to  this  regulation 
is  required  under  subsection  19.3.1  to 
apply  reasonably  available  control 
technology  (RACT)  to  its  VOC  emitting 
processes  by  July  1.  1985.  The  R.ACT 
limitations  specified  in  subsection  19.3.1 
are  equivalent  to  those  specified  in 
EPA's  applicable  Group  1  control 
techniques  guideline  (CTG)  document. 

On  November  5, 1985,  the  Rhode 
Island  DEM  submitted  a  revision  to  its 
SIP.  This  revision  consists  of  a  consent 
agreement  between  the  OEM's  Division 
of  Air  and  Hazardous  Materials  and 
Keene  of  East  Providence,  Rhode  Island. 
This  consent  agreement  was  issued 
pursuant  to  provisions  found  in  Rhode 
Island's  Regulation  No.  19.  subsection 
19.3.3.  The  provisions  found  in 
subsection  19.3,3  allow  the  DEM  to 
impose  alternative  compliance  dates 
and  emission  limitations  to  those  set 
forth  in  subsection  19.3.1  on  a  case-by- 
case  basis. 

Amendments  to  Rhode  Island 
Regulation  No.  19  which  included 
subsection  19.3.3  were  submitted  to  EPA 
by  Rhode  Island  on  May  14.  1982.  EPA 
approved  these  amendments  on  July  6, 
1983  (48  FR  31026)  as  part  of  Rhode 
Island's  Ozone  Attainment  Plan.  It  was 
EPA's  intention  when  approving 
subsection  19.3.3  that  all  compliance 
date  extensions  and  emission  limitation 
relaxations  granted  pursuant  to  this 
subsection  by  the  DEM  would  be 
submitted  to  EPA  as  SIP  revisions. 

Keene  operates  six  existing  paper 
coating  lines  in  East  Providence.  Rhode 
Island.  Due  to  the  nature  of  substrates 
coated,  Keene  is  subject  to  the  control 
requirements  of  Rhode  Island  SIP 
Regulation  No.  19.  subsection  19.3.1 
which  requires  that  the  VOC  content  of 
each  coating  employed  at  Keene  be  at  or 
below  2,9  lbs  VOC, /gallon  of  coating 
(minus  water)  by  July  1. 1985  except  as 
provided  in  subsection  19.3.3. 

Keene  has  primarily  employed  solvent 
based  coatings  in  its  coating  lines. 
Keene's  emissions  are  primarily 
methylene  chloride.  Although  EPA  has 
stated  that  methylene  chloride,  because 


of  negligible  photochemical  reactivity. 
can  be  exempted  from  VOC  control  in 
any  SIP  (44  F'R  32042  and  45  FR  32424), 
the  State  of  Rhode  Island  did  not 
include  methylene  chloride  as  an 
exempt  solvent  in  its  approved  Ozone 
Attainment  Plan.  Therefore,  a  surface 
coating  source  in  Rhode  Island  which 
uses  methylene  chloride  is  subject  to  the 
same  control  requirements  as  those 
emitting  photochemically  reactive  VOC. 
Under  this  consent  agreement,  Keene 
will  be  required  to  implement 
alternative  control  technologies  (i.e.,  hot 
melt  application,  aqueous  coating  and 
high  solids  coatings)  to  meet  the 
emission  limitations  in  subsection  19.3.1 
by  December  1, 1989.  This  strategy 
should  reduce  approximately  90%  of  the 
emissions  from  this  facility. 

EPA  realizes  that  the  time  frame 
Keene  needs  to  implement  these 
alternative  control  technologies 
generally  exceeds  what  is  considered  to 
be  expeditious  under  the  Clean  Air  Act. 
However,  as  noted  above.  EPA  has 
determined  that  methylene  chloride  has 
negligible  photochemical  reactivity  and 
does  not  appreciably  affect  ambient 
ozone  levels.  Therefore,  this  compliance 
date  extension  will  not  interfere  with 
continued  maintenance  of  the  National 
Ambient  Air  Quality  Standard  (NAAQS) 
for  ozone  in  Rhode  Island.  In  addition. 
Keene  emits  less  than  100  tons  per  year 
(TPY)  of  photochemically  reactive  VOC. 
Pursuant  to  EP.A's  VOC  control  policy 
for  states  that  have  demonstrated 
attainment  of  the  NAAQS  for  ozone  by 
December  31, 1982,  Rhode  Island  is  not 
required  to  adopt  regulations  which 
require  the  control  of  VOC  emissions 
from  facilities  that  emit  less  than  100 
TPY.  Hence,  Rhode  Island  Regulation 
No.  19  does  not  require  controls  from 
surface  coating  sources  which  emit  less 
than  100  TPY.  Had  Rhode  Island 
exempted  methylene  chloride  from  VOC 
control  as  allowed  by  EPA  policy,  this 
source  would  emit  less  than  100  TPY  of 
VOC  and  would  be  exempted  from 
meeting  the  emission  limits  contained  in 
Regulation  No.  19.  This  compliance  date 
extension  is  actually  more  stringent  than 
EPA's  policies  for  the  control  of  VOCs, 
Therefore,  it  is  EPA  position  that  the 
time  frame  outlined  in  the  consent 
agreement  is  expeditious.  This  rationale 
fur  EP.A's  proposed  action  was 
explained  in  the  NPR  and  no  public 
comments  were  received  on  that  NPR. 

Final  .Action 

EPA  is  approving  an  administrative 
consent  agreement  between  the  Rhode 
Island  DEM  and  Keene  Corporation  as  a 
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revision  to  the  Rhode  Island  SIP.  EPA 
has  determined  that  the  consent 
agreement  establishes  a  final 
compliance  date  extension  for  control  of 
organic  solvent  emissions  from  six 
paper  coating  lines  at  Keene 
Corporation  in  East  Providence,  Rhode 
Island. 

The  Office  of  Nlanagement  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  October  30, 1987.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Hydrocarbons, 
Incorporation  by  reference, 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements. 


Note. — Inojrporation  by  reference  of  the 
Slate  Implpmentation  Plan  for  the  State  of 
Rhode  Island  was  approved  by  the  Director 
of  the  Federal  Register  on  July  1, 1982. 

Date;  August  13, 1987. 
Lee  M.  Thomas, 
Administrator. 

Subpart  00,  Part  52  of  Chapter  I,  Title 
40  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— (AMENDED] 

Subpart  00— Rhode  Island 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.2070  is  amended  by 
adding  paragraph  (c)(28)  to  read  as 
follows: 

§  52.2070    Mentification  of  plan. 

(c)  *  •  * 

(28)  Revision  submitted  on  November 
5, 1985  by  the  Rhode  Island  Department 


of  Environmental  Management 
consisting  of  an  administrative  consent 
agreement  granting  a  final  compliance 
date  extension  for  the  control  of  organic 
solvent  emissions  from  six  paper  coating 
lines  at  Keene  Corporation  in  East 
Providence,  Rhode  Island. 

(i)  Incorporation  by  Reference. 

(A)  Letter  from  the  Rhode  Island 
Department  of  Environmental 
Management  dated  November  5. 1985 
submitting  revisions  to  the  Rhode  Isl.in.i 
State  Implementation  Plan. 

(B)  An  admi.nistrative  consent 
agreement  between  the  Rhode  Island 
Department  of  Environmental 
Management  and  Keene  Corporation, 
effective  on  September  12. 1985. 

3.  In  §  52.2081,  the  Table  52.2081  is 
amended  by  adding  the  following  entry 
to  No.  19.  The  date  approved  by  EPA 
and  the  Federal  Register  citation  will  be 
the  publication  date  and  citation  of 
today's  document. 

!5  52.2081     EPA-Approved  EPA  Rhode 
Island  State  regulations. 


Table  52.2081— EPA-Approved  Rules  and  Regulations 


Stale  otahon 


Title' subject 


Date  adopted  by  State 


Dale  aopfoved  by  EPA 


FR  cilation 


52  2070 


Comments  /  unappfoved 
sectons 


No.  19 Control  ol  VOCs  Irom  sur-     9/12/85 

lace  coalrng  operations 


8/31/87. 


52  FR- 


(c)(28)    Compliance  date  exlensoo 
lof     Keene    Corporation 

under  19  3. 


(KR  Uoc.  87-19313  Filed  ft-27-H7;  4:45  .im] 
BILLING  CODE  6560-50-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

|MM  Docket  No.  86-217;  RM-52371 

Radio  Broadcasting  Services;  Lowell, 
AR 

AGENCY:  Federal  Communications 

Commis^ion. 

ACTION:  Final  rule. 

summary:  This  document  allots  Channel 
270C2  to  Lowell,  Ark.^nsas,  as  that 
community's  first  local  FM  service,  in 
response  to  a  petition  filed  by  Marsha 
M.  VV.ilker  and  Kenneth  G.  Ekltmd.  With 
this  aiJion,  this  proceeding  is 
terminated. 

DATES:  Effective  0(  toljer  5,  1987;  The 
window  period  for  filing  applications 
will  open  on  October  6,  1:^,S7,  and  close 
on  November  5,  1987. 


FOR  FURTHER  INFORMATION  CONTACT: 

iNancy  V.  Joyner,  Mass  Media  Bureau, 
(202)  634-6630,  regarding  the  allocation. 
For  information  related  to  the 
application  process  contact  Audio 
Services  Division,  FM  Branch.  (202)  632- 
6908 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  86-217, 
adopted  August  3, 1987,  and  released 
August  21. 1987.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street,  NVV., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street.  NW..  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— (AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 


Authority:  47  U.S.C  1,54,  303. 

§73.202    (Amended) 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  is  amended  by  adding 
Lowell,  Channel  270C2,  under  Arkansas. 

Federal  Communications  Commission. 

.Mark  N.  Lipp, 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

|FR  Doc.  87-19923  Filed  8-28-87;  8:45  am) 

BILLING  CODE  6712-01-M 


47  CFR  Part  73 

I  MM  Docket  No.  86-271;  RM-52751 

Radio  Broadcasting  Services;  Malvern, 
AR 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
227A  to  Malvern.  Arkansas,  as  that 
community's  second  local  FM  service,  in 
response  to  a  petition  filed  by  Tom 
Hohrine. 


UM  I 
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With  the  action,  this  proceeding  is 
terminated. 

DATES:  Effective  October  5, 1987;  The 
window  period  for  filing  applications 
will  open  on  October  6, 1987,  and  close 
on  November  5. 1987. 
FOR  FURTHER  rNFORMATION  CONTACT: 
Nancy  V.  Joyner.  Mass  Media  Bureau, 
(202)  634-6530  concerning  the  allotment. 
For  information  related  to  thewrrndow 
application  filing  process,  contact  Audio 
Services  Division,  FM  Branch,  (202)  632- 
6908. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  86-271, 
adopted  August  3. 1987,  and  released 
August  21, 1987.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230],  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors, 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street.  NW..  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  Authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202    [  Amended  1 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments,  in  the  entry  for  Malvern. 
Arkansas,  Channel  227A  is  added. 
Federal  Communications  Commission. 
Mark  N.  Lipp. 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  87-19924  Filed  &-28-87.  8:45  am) 

BILLING  CODE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  Nos.  86-154;  RM-4968.  RM- 
5068,  RM-5360,  RM-5439.  RM-5483,  RM- 
5495) 

Radio  Broadcasting  Services; 
Wrightsville,  Perryville  and  Maumelle, 
AR 

AGENCY:  Federal  Communications 

Commission. 
ACTION:  Final  rule. 

SUMMARY:  This  document  allots  F\t 
Channel  299A  to  Wrightsville,  AR, 
Channel  290C2  to  Perryville,  AR  and 
Channel  245A  to  Maumelle,  AR.  as  a 
first  local  service  to  each,  as  requested 


by  Wrightsville  Communications 
Company,  Deborah  Lee  Vaile  and  LRW, 
Inc..  respectively.  Mutually-exclusive 
proposals  are  denied  at  Conway.  Hot 
Springs,  and  Fairfield  Bay,  AR.  as 
proposed  by  KCON  Broadcasting,  Inc. 
Noalmark  Broadcasting  Corporation, 
and  Robert  W.  and  Rosemary  Holiday, 
respectively.  With  this  action,  this 
proceeding  is  terminated. 
DATES:  Effective  October  8.  1967;  The 
window  period  for  filing  applications  for 
Channel  299A  at  Wrightsville,  AR, 
Channel  290C2  at  Perryville.  AR.  and 
245A  at  Maumelle,  AR,  will  open  on 
October  9.  1987.  and  close  on  November 
9.  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  V.  Joyner,  Mass  Media  Bureau. 
(202)  '634-6530.  Questions  related  to  the 
window  application  filing  process 
should  be  addressed  to  Audio  Services 
Division,  FM  Branch,  Mass  Media 
Bureau.  (202)  632-6908. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summarv  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  86-154, 
adopted  July  29.  1987,  and  released 
August  24,  1987.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street,  NW.. 
War.hington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-3800.  2100  M  Street,  NW.,  Suite 
140.  Washington.  DC  20037. 

Six  mutually-exclusive  petitions  were 
filed  in  this  proceeding  as  follows;  (1) 
KCON  Broadcasting.  Inc..  licensee  of 
Station  KCON(AM).  Conway.  AR. 
seeking  the  allotment  of  Channel  290A 
to  that  communitv  as  its  third 
commercial  FM  service  (RM-^968);  (2) 
Noalmark  Boradcasting  Corporation, 
licensee  of  Station  KLAZiFM)  (Channel 
292A),  Hot  Springs,  AR.  requested  the 
substitution  of  Channel  290Cl  for 
Channel  292A  and  modification  of  its 
license  to  specify  operation  on  the 
higher  class  channel  to  provide  that 
community  with  its  second  wide- 
coverage  area  FM  service  (RM-5069J;  (3) 
Wrightsville  Comm.unications  Company 
requested  the  allotment  of  Channel  290.^ 
to  Wrightsville.  AR.  as  that  communny  s 
first  local  broadcast  service  iR.M-5360); 
(4)  Robert  W.  and  Rosemary  Holiday, 
licensee  of  Station  KFFB(F'M)  (Channel 
292A),  Fairfield  Bay.  AR,  requested  the 
-      substitution  of  Channel  291C2  for 
Channel  292A  and  modification  of  its 
license  to  expand  its  coverage  area 
(RM-5439):  (5)  Deborah  Lee  Vaile 
requested  the  allotment  of  Channel 
290C2  to  Perrvville,  AR.  as  that 


community's  first  local  broadcast 

service  (RM-5483);  and  (6)  LRW.  Inc. 
requested  the  allotment  of  Channel  290.-^ 
to  Maumelle.  AR.  as  that  community's 
first  local  broadcast  service  (RM-5495). 
Since  each  request  for  Channel  290  and 
Channel  291  conflicted  with  each  other 
proposed  use  of  those  channels,  our 
decision  was  based  on  the  availability 
of  alternate  channels  for  Wrightsville 
and  Maumelle  and  the  Commission's 
comparative  evaluation  process  to 
determine  which  of  the  remaining 
communities  could  prevail.  As  a  result, 
the  population  to  receive  new  primary 
service,  as  afforded  by  the  Perryville 
proposal,  was  favored  over  a  showing  of 
an  insubstantial  second  aural  service 
inherent  in  the  Hot  Springs  modification 
proposal.  The  Conway  and  Fairfield  Bay 
proposals  were  ranked  lower  in  priority 
pursuant  to  our  allotment  criteria,  and 
thus  could  not  succeed  on  the  merits  in 
this  proceeding.  Moreover,  no  other 
channels  were  found  available  to 
accommodate  either  of  those  proposals. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-[AMENDEDl 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202    (Amended! 

2.  Section  73.2Q2(b),  the  Table  of  FM 
Allotments  is  amended  by  adding 
Wrightsville.  Channel  299A:  Perryville, 
Channel  290C2;  and  Maumelle,  Channel 
245A,  under  Arkansas. 

Federal  Communications  Commission. 

Bradley  P.  Holmes, 

Chief.  Policy  and  Rules  Division.  Mass  Media 

Bureau. 

[FR  Doc.  87-19925  Filed  8-28-87;  8:45  am) 

BILLING  CODE  6712-01-*! 


47  CFR  Part  73 

[MM  Docket  No.  86-479;  RM-55051 

Radio  Broadcasting  Services; 
Bismarck,  ND 

AGENCY:  Federal  Communications 

Commission. 
ACTION:  Final  rule. 


summary:  This  document  allocates 
Class  C  Channel  254  to  Bismarck.  North 
Dakota,  as  the  community's  fourth  local 
FM  service,  at  the  request  of  BDF 
Broadcasting.  Inc.  Channel  254  can  be 
allocated  to  Bismarck  in  compliance 
with  the  Commission's  mmimum 
distance  separation  requirements 


32796 


I 

.        ■  ■     .    -  '         ■  '  J    ill        '  '  ' 
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without  the  imposition  of  a  site 
restriction.  Canddian  concurrence  has 
been  received  since  Bismarck  is  located 
within  320  kilometers  of  the  U.S.- 
Canadian border.  With  this  action,  this 
proceeding  is  terminated. 
DATES:  Effective  October  8, 1987;  The 
window  period  for  fihng  applications 
will  open  on  October  9, 1987  and  close 
on  November  9,  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K,  Shapiro,  Mass  Media  Bureau. 
(202)  6:i4-6530 
SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  86-479. 
adopted  July  29,  1987,  and  released 
August  25,  1987.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street.  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service  (202) 
857-3800,  21(X)  M  Street,  NW.,  Suite  140. 
Washington.  DC  20037. 

List  of  Subjects  in  17  CFR  Part  73 
Radio  broadcasting. 

PART  73— (AMENDED) 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  I'  S.C.  134.  303. 

§73.202    ( Amended  1 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  for  Bismarck,  North  Dakota, 
is  amended  by  adding  Channel  2.54. 
Mark  N.  Lipp. 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
[FR  Due.  87-19926  Filed  8-28-87:  8:45  am| 
BILLING  COOC  6712-01-M 


47  CFR  Part  73 

I  MM  Docket  No.  86-486;  RM-55361 

Radio  Broadcasting  Services;  Delta, 
UT 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
239C1  to  Delta.  Utah,  as  that 
community's  first  FM  service,  at  the 
request  of  Glen  S.  Gardner.  With  this 
action,  this  proceeding  is  terminated. 
DATES:  Effective  October  5. 1987;  The 
window  period  for  filing  applications 
will  open  on  October  6,  1987  and  close 
on  Noveniber  5.  1987. 


FOR  FURTHER  INFORMATION  CONTACT: 
PdtnrM  Rdvvlings.  (2021  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  Is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  86-486, 
adopted  July  28, 1987,  and  released 
August  21, 1987.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street,  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service  (202) 
857-3800.  2100  M  Street.  NW..  Suite  140 
Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  brpadrasting. 

PART  73— I  AMENDED] 

1.  The  authority  citation  for  Pari  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202    [Amended! 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments,  in  the  entry  for  Delta,  Utah, 
Channel  239C1  is  added. 

Mark  N.  Lipp, 

Chief.  Allocations  Branch.  Mass  Media 
Bureau. 

(FR  Doc.  87-09927  Filed  8-28-87:  8:45  am) 

BILLING  CODE  8712-01-M 


DEPARTMENT  OF  JUSTICE 

48  CFR  Part  2801 

Uustice  Acquisition  Circular  87-1) 

Amendments  to  ttie  Justice 
Acquisition  Regulation  (JAR) 
Implementing  a  Contracting  Officer 
Standards  Program 

agency:  justice  Management  Division, 

Office  of  the  Procurement  Executive, 

Justice. 

action:  Final  rule. 

SUMMARY:  The  Justice  Acquisition 
Regulation,  Part  2801,  is  revised  to 
implement  a  contracting  officer 
standards  program.  This  program  will 
provide  Departmentwide  standards  for 
education,  training  and  experience  for 
appointing  contracting  officers  in 
Justice. 

effective  date:  August  31, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
W.L.  Vann,  Procurement  Executive, 
Office  of  the  Procurement  Executive. 
(202)  272-8354. 

SUPPLEMENTARY  INFORMATION: 

The  Contracting  Officer  Standards 
Program  is  issued  in  accordance  with 


the  initiatives  outlined  in  Executive 
Order  12352  and  the  DO)  s  Procurement 
Executive  charter  to  enhance  the 
professionalism  of  the  procurement 
work  force.  The  revisions  to  the  JAR 
were  not  published  for  public  comment 
because  they  do  not  have  an  effect 
beyond  the  internal  operating 
procedures  of  the  agency.  The  revisions 
have  been  reviewed  and  commented 
upon  by  the  several  procurement 
components  of  the  Department.  As  a 
result  of  this  review  the  proposed 
program  was  changed  in  significant 
aspects  to  address  Bureau  concerns.  The 
Director,  Office  of  Management  and 
Budget  (0MB)  by  memorandum  dated 
December  14.  1986  exempted  agency 
procurement  regulations  from  review 
under  Executive  Order  12291  except  for 
selected  areas.  The  exemption  applies  to 
this  rule.  The  Department  of  Justice 
certifies  that  this  document  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  60  et  seq.) 

List  of  Subjects  in  48  CFR  Part  2801 
Government  procurement. 

Harry  H.  Flickinger. 

Assistant  Attorney  General  for 
.Administration. 

PART  2801— DEPARTMENT  OF 
JUSTICE  ACQUISITION  REGULATIONS 
SYSTEM 

1.  The  authority  citation  for  48  CFR 
Part  2801  continues  to  read  as  follows: 

Authority:  28  U.S.C.  510;  40  U.S.C.  486(n):  28 
CFR  0.75(j)  and  0.76(j). 

Subpart  2801.6— Contracting  Authority 
and  Responsibilities 

§2801.601     [Amended] 

2.  Section  2801  601,  paragraph  (c)(l)(i) 
is  amended  by  removing  the  semi-colon 
and  the  word  "or"  and  adding  the  words 
"and  have  been  determined  eligible  for  a 
delegation  of  authority  in  accordance 
with  the  standards  in  Subpart  2801.603; 
or,".  Section  2801. 601  is  further  amended 
by  revising  paragraph  (c)(l)(i)(A)  to  read 
as  follows: 

"(A)  That  the  office{s)  they  serve 
would  otherwise  be  without  supply 
support  for  their  immediate  needs  or  the 
individuals  are  being  authorized  to  place 
task  orders  or  similar  instruments 
against  established  DOJ  or  other  agency 
contracts;  and". 

3.  Section  2801  603  is  added  to  read  as 
follows: 


UM  I 
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§  2801.603    Selection,  appointment  and 
termination. 

(a)  Contracting  officer  standards.  This 
subpart  set  forth  policies  and 
procedures  for  establishing  standards 
for  contracting  officers  in  DOJ.  The 
program  sets  forth  minimum 
requirements  for  procurement  related 
training  and  experience  to  be  eligible  for 
a  delegation  of  authority  as  a 
contracting  officer.  The  purpose  of  this 
program  is  to  assure  that  DO] 
procurement  activities  appoint  qualified 
individuals  as  contracting  officers. 

(b)  Applicability.  (1)  The  eligibility 
requirements  of  this  subpart  apply  to  all 
personnel  in  the  GS  or  GM  1102  series, 
or  to  other  personnel,  who  award 
contracts  in  excess  of  $25,000.  It  is  not 
applicable  to  management  officials  of 
the  Department  and  its  components  who 
have  contractmg  officer  authority  by 
virture  of  their  organizational  placement 
at  a  level  above  the  Chief  of  the 
Contracting  activity  as  defined  in  JAR 
2802.102(f)  or  to  the  following: 

(i)  Individuals  authorized  to  award 
procurement  actions  equal  to  or  less 
than  the  small  purchase  threshold 
established  in  FAR  Part  13. 

(ii)  Individuals  authorized  to  place 
orders  under  Federal  Supply  Schedule 
Contracts  or  other  agency  (including 
DOJ)  established  source  contracts;  or 

(iii)  Personnel  authorized  to  conduct 
or  issue  imprest  fund  transactions, 
training  authorizations,  travel 
documents,  printing  and  duplicating 
services,  placement  of  newspaper 
advertisements,  or  procurement  of 
similar  services. 

(2)  Other  limitations  on  applicability. 
A  determination  by  a  Bureau  official 
having  the  authority  to  redelegate 
procurement  authority  that  an  individual 
meets  the  prescribed  standards  as 
stated  herein  does  not  affect  established 
Office  of  Personnel  Management  and 
DOJ  qualifications  for  hiring,  promotion 
or  other  personnel  actions.  There  is  no 
direct  relationship  between  a 
determination  that  a  candidate  meets 
the  standards  and  an  individual's  grade 
level  or  eligibility  for  promotion. 
Bureaus,  however,  may  establish 
relationships  between  grade  level, 
experience,  and  training  and  the  dollar 
amount  or  other  limitations  when 
issuing  delegations  of  authority.  Any 
established  relationship,  however,  may 
not  be  inconsistent  with,  or  lower  the 
qualification  requirements  of  this 
section. 

(c)  Delegation  of  authority 
requirements.  To  be  determined  eligible 
for  a  delegation  of  authority  as  a  DOJ 
contracting  officer  the  candidate  must 
meet  the  following  minimum  standards: 


(1)  Level  I  Purchasing  agent — 
Signature  authority  to  award  contracts 
not  exceeding  the  small  purchase 
threshold  as  set  forth  in  FAR  Part  13.  A 
determination  of  eligibility  in 
accordance  with  Department-wide 
standards  is  not  required  for  level  I 
appointments  (see  other  exceptions  at 
2801.601(c)).  Bureaus  shall  establish 
standards  for  Level  I  appointments  in 
accordance  with  their  needs  and 
policies. 

(2)  Level  II  Contracting  Officer- 
Signature  authority  to  award  contracts 
not  exceeding  SlOO.OOO. 

(i)  Two  years  of  procurement 
experience  as  a  contract  specialist, 
contract  administrator  or  purchasing 
agent  that  demonstrated  the  ability  to 
perform  as  a  contracting  officer  at  Level 
II. 

(ii)  Completion  of  120  hours  of 
procurement  training  from,  the  subject 
areas  listed  in  2801. 601(f)- 

(3)  Level  III  Contracting  Officer — 
Signature  authority  to  award  contracts 
not  exceeding  $500,000. 

(i)  Three  years  combination  of 
procurement  experience  as  a  contract 
specialist  or  contract  administrator, 
including  six  months  as  a  contracting 
officer  equivalent  to  Level  II 
responsibilities,  that  demonstrated  the 
ability  to  perform  as  a  contracting 
officer  at  Level  III. 

(ii)  Completion  of  an  additional  80 
hours  of  training  (cumulative  total  of  200 
hours)  from  the  subject  areas  listed  in 

2801.601(f)- 

(4)  Level  IV  Contracting  Officer — 
Signature  authority  to  award  contracts 
exceeding  $500,000. 

(i)  Four  years  combination  of 
procurement  experience  as  a  contract 
specialist  or  contract  administrator 
including  one  year  of  experience  as  a 
contracting  officer  equivalent  to  the 
Level  III  responsibilities  that 
demonstrated  the  ability  to  perform  at 
Level  IV. 

(ii)  Completion  of  an  additional  80 
hours  of  training  (cumulative  total  of  280 
hours)  from  the  subject  areas  listed  in 

2801.601(f)- 

(d)  Equivalencies.  (1)  Completion  of 
an  undergraduate  degree 
(baccalaureate)  from  an  institution  of 
higher  education  regardless  of  the  major 
field  of  study  may  be  substituted  for  one 
year  of  procurement  experience. 

(2)  Com.pletion  of  an  undergraduate 
degree  (baccalaureate)  from,  an 
institution  of  higher  education  with  a 
major  in  business,  economics, 
accounting  or  procurement  may  be 
substituted  for  two  years  of  procurement 
experience  and  40  hours  of  classroom 
training. 


(3)  Completion  of  a  graduate  degree 
from  an  institution  of  higher  education 
regardless  of  major  field  of  study  may 
be  substituted  for  two  years  of 
procurement  experience. 

(4)  Completion  of  a  graduate  degree 
from  an  institution  of  higher  education 
with  a  major  in  business,  economics, 
accounting,  or  procurement  may  be 
substituted  for  two  years  of  procurement 
experience  and  120  hours  of  classroom 
training. 

(5)  Completion  of  a  Juris  Doctor  (J.D.) 
degree  from  an  American  Bar 
Association  accredited  law  school  may 
be  substituted  for  three  years  of 
procurement  experience  and  180  hours 
of  training.  If  the  J.D.  degree  is  combined 
with  state  bar  mem>bership  in  any  state 
or  U.S.  territory  an  additional  six 
months  experience  and  20  hours  of 
training  will  be  credited. 

(6)  Passing  of  an  examination  or 
certification  by  a  nationally  recognized 
professional  contract  or  procurement 
organization  and  which  has  been 
approved  by  the  Procurement  Executive 
may  be  substituted  for  experience 
requirements  and  prescribed  training 
courses. 

(e)  Training  subject  areas.  (1)  It  is 
understood  that  the  following  are  meant 
to  be  general  subject  areas,  not  course 
titles.  The  Bureau  in  determining  the 
acceptability  of  a  particular  course  will 
make  a  determination  based  on  what  is 
generally  understood  in  the  procurem.ent 
field  to  be  procurement  or  procurement 
related  training.  Training  may  be 
accomplished  m-house  or  obtained  from 
outside  sources, 
(i)  Basic  Procurement 
(ii)  Sealed  Bids 
(iii)  Negotiated  Procurements 
(iv)  Cost  and  Price  Analysis 

(recommended  40  hrs) 
(v)  Contact  Law 
(vi)  .Negotiation  Techniques 

(recommended  40  hrs) 
(vii)  Contract  Administration 

(recommended  40  hrs) 
(viii)  ADP  Procurement 
(ix)  A  &  E  Contracting 
(x)  Construction  Contracting 
(xi)  Small  Purchase/Federal  Supply 

Schedules 
(xii)  Contract  Termination  and 
.Negotiation  Settlements 
(2)  In  addition  the  candidate  should 
have  taken  or  scheduled  to  take  at  least 
40  hours  classroom  training  in  a 
specialized  area  applicable  to  his  or  her 
assigned  workload.  For  example,  a 
candidate  for  certification  who  primarily 
works  with  ADP  or  construction 
contracting  would  be  expected  to  have 
training  in  those  areas  as  part  of  the 
minimum  hours. 
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(f)  Eligibility  applications/delegation 
of  procurement  authority.  Bureau 
officials  authorized  to  redelegate 
procurement  authority  shal'  make  a 
written  determination  that  the 
individual  meets  the  standards  set  forth 
in  this  Subpart  prior  to  granting  the 
redelegation  of  authority.  Eligibility 
determinations  shall  be  based  on 
documentation  provided  by  the 
candidate.  Applications  shall  include  at 
a  minimum  a  completed  and  signed  SF 
171  or  equivalent  that  demonstrates 
training,  experience,  and  education  and 
a  copy  of  the  applicant's  existing 
delegation  of  authority,  if  applicable, 
and  the  proposed  delegation  of 
authority.  Apphcants  shall  be 
responsible  for  submitting  adequate 
documentation  concerning  education, 
training,  and  experience  to  enable  the 
Bureau  official  to  make  a  determination 
regarding  the  candidates'  eligibility  for  a 
delegation  of  authority.  Once  approved, 
a  copy  of  the  redelegation  and 
supporting  documents  shall  be  sent  to 
the  Office  of  the  Procurement  Executive 
for  review  {See  lAR  2801.601  (g)). 

(g)  Existing  delegations  of  authority. 
Contracting  officers  having  an  existing 
redelegation  of  procurement  authority 
on  the  effective  date  of  this  rule  shall 
submit  an  application  for  review  by  the 
Bureau  official  within  six  months  of  the 
effective  date  of  this  regulation. 
Individuals  holding  existing 
redelegations  of  procurement  authority 
who  are  ineligible  for  a  delegation  of 
authority  based  on  the  standards  in  this 
subpart  may  retain  their  existing 
redelegation  fur  a  period  of  two  years 
from  the  effective  date  of  this  regulation 
while  qudlifying  under  the  standards.  If 
the  individual  fails  to  qualify  for  a 
delegation  of  authority  during  the  two 
year  period  the  delegation  of  authority 
shall  be  terminated  by  the  procurement 
activity. 

Existing  redelegation  shall  not  be 
changed  to  increase  the  dollar  authority 
or  remove  other  limitations  until  the 
individual  is  determine  eligible  under 
the  prescribed  standards. 

(h)  Waivers.  It  is  recognized  that 
implementation  of  a  standards  program 
may  cause,  particularly  in  its  initial 
implementation,  significant  problems. 
Circumstances  may  exist  beyond  the 
individual's  control  that  prevent  a 
candidate  from  achieving  training  goals 
or  agencies  established  staffing 
practices,  particularly  in  field 
installations,  may  conflict,  and  not  be 
subject  to  immediate  practical 
resolution.  To  address  these  situations  a 
waiver  may  be  granted  on  an  individual 
basis  in  accordance  with  the  following 
procedures: 


(1)  Waivers  may  only  be  granted  by 
the  Procurement  Executive. 

(2)  The  request  for  a  waiver  must  be 
in  writing  and  contain  a  complete 
justification  for  the  action  requested.  In 
addition,  a  plan  must  be  submitted  with 
the  request  setting  forth  a  schedule  of 
training  if  the  lack  of  classroom  training 
is  the  deficiency  factor. 

(3)  Waiver  requests  shall  be  submitted 
by  the  individual  authorized  to  grant  the 
delegation  of  procurement  authority. 

(4)  Waiver  requests  should  be  viewed 
as  exceptional  and  only  be  made  where 
no  other  practical  solution  can  be  found. 
In  addition  to  the  above  requirements,  a 
waiver  request  must  demonstrate  that 
the  individual  on  whose  behalf  the 
request  is  made  is,  except  for  the 
specific  deficiencies  under  the 
standards,  qualified  to  perform  as  a 
contracting  ofTicer  at  the  level 
requested. 

[FR  Doc.  87-19862  Filed  8-28-87;  8;45  am] 
BILUNG  CODE  4410-01-14 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Progranrts 

Administration 

49  CFR  Part  192 

[Docket  No.  PS-88;  Amdt  192-57] 

Gas  Pipeline  Damage  Prevention 
Programs 

AGENCV:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTON:  Final  rule. 

summary:  One  part  of  the  current 
damage  prevention  rule  requires 
operators,  when  advised  of  intended 
excavation,  to  give  the  excavator  notice 
of  whether  there  is  or  is  not  a  buried 
pipeline  in  the  area  of  excavation.  This 
amendment  deletes  the  requirement  to 
give  such  notice  when  the  operator  does 
not  have  a  pipeline  in  the  area  of 
intended  excavation.  This  final  rule  will 
reduce  the  burdens  and  costs  to  pipeline 
operators,  particularly  those  who 
comply  with  the  current  rule  by 
participating  in  "one-call "  systems.  The 
amendment  will  enhance  the 
effectiveness  of  established  "one-call" 
systems  by  providing  uniformity  of 
response  procedures  for  all  utility 
participants. 

EFFECTIVE  DATE:  The  effective  date  of 
this  final  rule  is  September  30, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

Paul  1.  Cory.  (202)  366-^561.  regarding 
the  content  of  this  final  rule  or  the 
Dockets  Branch,  (202)  366-5046. 


regarding  other  information  in  the 

docket. 

SUPPLEMENTARY  INFORMATION: 
Background 

Beginning  April  1. 1983,  operators  of 
gas  pipelines  were  required  to  conduct 
or  participate  in  damage  prevention 
programs  to  reduce  the  risk  of 
excavation  damage  to  buried  pipelines 
in  populated  areas  (47  FR  13818,  April  1. 
1982).  Section  192.614(b)  sets  forth  key 
elements  of  the  programs,  some  of  which 
are:  Receiving  notice  about  pendmg 
excavations,  advising  persons  giving 
notice  whether  there  are  piplines  in  the 
areas  of  excavation,  and  temporarily 
marking  any  pipelines  in  those  areas. 

To  publicize  the  program  and  provide 
a  means  for  receiving  notices  of  planned 
excavation,  most  gas  pipeline  operators 
participate  in  "one-call"  systems.  These 
systems,  which  may  be  run  by 
governmental  or  private  entities, 
advertise  a  single  telephone  number  for 
all  excavators  in  a  region  to  call  to  tell 
pipeline  and  other  underground  utility 
operators  of  the  time  and  place  of 
intended  excavations.  Information 
received  by  the  "one-call"  system  is 
then  relayed  to  participating  utility 
operators.  Operators  who  do  not 
participate  in  "one-call"  systems  are 
required  to  publicize  their  individual 
damage  prevention  programs  and 
provide  for  receipt  of  notices  on  their 
own. 

Following  implementation  of  new 
damage  prevention  program  rule,  RSPA 
noted  problems  with  the  program 
requirement  in  §  192.614(b)(4)  that 
operators  call  (or  otherwise  actually 
notify)  the  persons  giving  notice  to  let 
them  know  whether  a  pipeline  is  located 
in  the  area  of  excavation  activity.  When 
"one-call"  systems  use  grids  that  cover 
large  land  areas  to  identify  participating 
utilities,  pipeline  operators  have  to 
return  many  calls  for  excavations  that 
do  not  affect  and  are  far  away  from 
their  pipelines.  In  these  cases,  such 
negative  "call-backs"  can  take  the  full 
time  of  several  employees  and  be  costly. 
For  these  reasons,  some  operators  have 
avoided  joining  "one-call"  systems, 
choosing  instead  to  conduct 
independent  programs.  However,  even 
independent  program  operators  can  be 
faced  with  having  to  make  numerous 
negative  "call-backs"  when  their 
pipelines  traverse  wide  regions  and  all 
incoming  notices  are  funneled  to  a 
central  receiving  station.  In  most  "one- 
call"  systems  other  utilities  are  not 
required  to  make  negative  "call-backs" 
but  they  still  have  effective  damage 
prevention  programs. 
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Another  significant  problem  is  that 
some  excavators  who  have  received 
negative  "call-backs"  from  one,  but  not 
the  only,  gas  pipeline  operator  or 
company  division  (i.e..  transmission  and 
distribution)  in  an  area  have 
erroneously  assumed  that  there  were 
not  any  gas  pipelines  near  the 
excavation  site.  Fortunately,  these 
errors  are  not  known  to  have  led  to  any 
reported  accidents,  but  RSPA  considers 
the  accident  potential  serious  enough  to 
warrant  modification  of  the  existing 
rule. 

The  theory  behind  the  "call-back" 
feature  a  §  192.614(bK4)  is  that 
preliminary  communication  from 
operators  to  excavators  prevents 
excavators  from  becoming  impatient 
and  digging  before  any  utilities, 
including  pipelines,  in  the  area  are 
marked.  The  benefit  of  preliminary 
communication  as  a  deterrent  to 
impromptu  digging  is  obvious  when 
pipelines  are  in  the  area  of  intended 
excavation.  But,  if  no  pipelines  are  in 
the  area,  the  call-back  imposes  an  undue 
burden  on  the  pipeline  operator  without 
serving  any  safety  purpose. 

Lacking  any  hard  evidence  to 
substantiate  the  benefits  of  negative 
"call-backs,"  RSPA  exammed  the  issue 
as  part  of  a  wider  study  titled  "An 
Examination  of  Outside  Forces  Damage 
and  Damage  Prevention."  completed  in 
April  1986.  This  study  was  unable  to 
attach  any  direct  benefit  to  making 
negative  "call-backs." 

Before  the  results  of  the  study  were 
published,  RSPA  issued  a  Notice  of 
Proposed  Rulemaking  (Notice  1)  (50  FR 
49575:  December  3, 1985),  proposing  to 
delete  the  requirement  of  §  192.614(b)(4) 
that  gas  pipeline  operators  respond  to 
notices  of  intended  excavation  in  areas 
that  do  not  contain  buried  gas  pipelines. 
Favorable  comments  on  the  proposal 
were  received  from  21  respondents, 
consisting  of  eleven  gas  distribution 
pipeline  operators,  four  gas  transmission 
pipeline  operators,  three  industry 
organizations,  one  "one-call"  system 
operator  and  two  State  pipeline  safety 
regulatory  agencies  (Michigan  and 
Oregon).  The  commenters  favoring  the 
proposal  concurred  that  requiring  gas 
pipeline  operators  to  respond  to  notices 
of  proposed  excavation  in  areas  that  do 
not  contain  buried  gas  pipelines  was 
costly  and  provided  negligible  safety 
benefits.  Eight  of  these  commenters 
argued  that  the  excavator  could  easily 
be  confused  by  one  gas  pipeline 
operator  indicating  that  it  did  not  have 
gas  pipelines  in  the  excavation  area 
when  pipelines  of  another  operator  were 
present.  This  is  particularly  confusing  to 
excavators  because  in  most  "one-call" 
systems  it  is  only  the  pipeline  operators 


who  are  required  to  make  negative 
"call-backs." 

Comments  opposing  the  proposal 
were  received  from  seven  respondents, 
consisting  of  three  distribution  pipelme 
operators,  one  trade  organization  (The 
American  Congress  on  Sur\'eying  and 
Mapping  (ACSM)),  and  three  State 
pipeline  safety  regulatory  agencies 
(Arizona,  Maryland  and  Montana). 

(Note:  The  three  State  agencies  and  one 
distribution  pipeline  operator  are  in  States 
having  negative  "call-back"  requirements  by 
law  other  than  the  Federal  pipeline  safety 
regulations] 

The  comments  from  those 
respondents  opposing  the  proposal  and 
the  RSPA  responses  are  as  follows: 

CominenU  Six  comments  indicated 
that  the  present  negative  "call-back" 
requirement  assures  the  excavator  that 
the  pipeline  operator  has  properly 
received  a  notice  of  intent  to  dig  made 
through  a  "one-call"  system  and  that  the 
notice  is  not  lost  or  misplaced.  Without 
the  communication  of  a  negative  "call- 
back," the  excavator  cannot  be  sure 
there  are  no  pipelines  in  the  area. 

Response:  Notices  forwarded  to 
utilities  by  '  one-call"  systems  most 
often  are  on  a  teletype  or  similar  "hard 
copy."  This  procedure  reduces  to  a 
minimum  the  probability  of  a  notice  of 
intent  to  dig  not  reaching  the  pipeline 
operator  or  being  lost.  RSPA  has  not 
found  and  no  commenter  supplied 
information  indicating,  that  lost  or 
misplaced  notices  are  a  problem  in  the 
operation  of  "one-call"  systems. 

In  the  Notice  of  Proposed  Rulemaking, 
RSPA  noted  that  the  potential  benefit  to 
excavators  of  negative  "call-backs"  is 
diminished  by  their  knowledge  of  a  time 
frame  within  which  operators  must  mark 
their  underground  pipelines  after 
receiving  notice  of  an  intent  to  excavate. 
If  pipelines  are  not  marked,  excavators 
can  assume  none  exist  in  the  area. 
"One-call"  systems  normally  require 
participants  to  mark  their  utilities  within 
a  specified  time  after  they  receive  notice 
and  callers  to  the  systems  are  advised  of 
this  time.  The  1986-1987  "Directory  of 
One-Call  Systems,"  published  by  the 
American  Public  Works  Association. 
Utility  Location  and  Coordination 
Council,  lists  all  "one-call"  systems  that 
were  known  to  exist  in  the  U.S.  on 
January  1. 1985.  With  one  exception, 
each  "one-call"  system  has  a  specified 
response  time  listed  in  the  directory  that 
varies  between  systems  (1,  2  or  3  days). 
The  "one-call"  system  that  does  not 
have  a  specified  time  for  marking 
advises  each  excavator  of  the  time  that 
can  be  expected  for  marking 
underground  facilities  on  a  case  by  case 
basis.  Because  "one-call"  systems 


advise  excavators  of  the  time  required 
to  temporarily  mark  underground 
facilities.  RSPA  believes  the  marginal 
benefits  of  negative  "call-backs"  for  gas 
pipelines  do  not  outweigh  the  actual 
burdens  and  costs  of  compliance.  Thus, 
the  negative  "call-back"  feature  of  the 
current  rule  is  deleted  as  proposed  to 
provide  the  least  burdensome  effective 
rule. 

Comment  One  State  agency  and  four 
other  respondents  stated  that  the 
proposed  rule  change  would  have  no 
effect  in  those  States  where  a  negative 
response  is  required  by  State  law,  would 
provide  very  little  cost  savings,  and 
would  reduce  a  desirable 
communications  link  with  excavators. 

Response:  As  a  result  of  this  comment 
RSPA  contacted  each  State  having  a 
pipeline  safety  program  and  determined 
that  31  States  now  have  laws  relating  to 
"one-call"  systems,  Thirteen  of  these 
States  have  laws,  other  than  the 
requirements  of  Part  192.  that  would 
require  gas  operators  to  continue 
responding  to  excavators  who  give 
notice  of  intended  excavations  in  areas 
that  do  not  contain  buried  pipelines. 
Under  the  Natural  Gas  Pipeline  Safety 
Act  of  1968.  as  amended,  the  authority 
of  these  and  other  States  to  require  a 
negative  "call-back"  by  intrastate 
operators  subject  to  State  pipeline 
safety  regulations  would  not  be  affected 
by  the  final  rule. 

RSPA  disagrees  that  costs  would  not 
be  reduced  by  eliminating  the  negative 
"call-back"  requirement.  For  example,  a 
study  by  Michigan  Consolidated  Gas 
Company  indicated  it  would  have  saved 
S221.000  in  1983  if  negative  "call-back" 
had  not  been  required.  Another  study, 
done  by  Southern  Natural  Gas  Company 
summarized  the  calls  they  received  from 
the  "one-call"  systems  in  which  they 
participate  in  two  States  during  the  5- 
month  period  of  September  1986  through 
January  1987,  In  Alabama,  there  was  a 
total  of  3.247  notices  received  with  only 
85  of  these  having  a  potential  effect  on 
their  pipeline.  Similarly,  in  Georgia  there 
was  a  total  of  3.647  notices  received 
with  only  10  of  these  requiring  marking 
of  the  pipeline.  Under  the  current 
requirements.  Southern  not  only  was 
required  to  contact  the  95  excavators 
who  were  potentially  effected  by  their 
pipeline  but  also  the  6,799  excavators 
who  were  not  close  to  the  pipeline.  This 
data  is  only  for  two  States  out  of  the 
seven  States  in  which  Southern 
participates  in  "one-call"  systems. 

As  to  the  Communication  link,  RSPA 
believes  that  a  sufficient  link  is 
maintained  through  the  requirement  that 
operators  communicate  with  excavators 
who  plan  to  dig  in  areas  where  pipelines 
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are  located.  This  requirement  would  not 
be  altered  by  this  final  rule. 

Comment:  In  response  to  RSPA's  point 
that  excavators  can  reasonably  assume 
that  pipelines  are  no!  in  an  area  when 
marking  has  not  been  done  within  1-3 
days  after  notice,  one  commenter  sta'ed 
that  in  many  cases  notice  is  given  only  a 
fow  hours  before  digging  begins.  This 
commenter  said  that  an  excavator  is 
unlikely  to  wait  1-3  days  to  hear  from 
an  operator,  having  heard  from  all  other 
operators  on  the  first  day.  especially  if 
that  operator  does  not  normally  call- 
back with  a  negative  response. 

Response:  If  an  excavator  gives  very 
short  notice,  "one-call"  systems 
expedite  the  notification  of  all  utility 
participants.  OPS  believes  that  in  order 
to  protect  their  pipelines  the  operators 
will  expeditiously  respond  and  mark 
any  pipelines  in  the  area  before 
excavation  begins.  (§  192.614(b)(5)].  If  no 
gas  pipelines  exist  in  the  area,  an 
excavator's  hasty  action  in  the  absence 
of  a  negative  "call-back  "  from  operators 
should  not  cause  any  gas  pipeline 
problems. 

Comment  The  ACSM  stated  that  "If  a 
surveyor  does  not  have  access  to  the 
most  accurate  information  possible,  he 
not  only  risks  his  own  professional 
liability,  but  the  safety  of  the  public  as 
well." 

Response:  The  concern  about 
professional  liability  and  public  safety 
by  ACSM  assumes  that  pipelines  will 
not  be  marked.  The  remaining  portion  of 
§  192.614(b)(4)  is  not  affected  by  this 
final  rule,  because  pipeline  operators 
are  still  required  to  notify  persons  who 
give  notice  of  their  intent  to  excavate  if 
there  are  buried  pipelines  in  the  area  of 
excavation  activity. 

Technical  Pipeline  Safety  Standards 
Commiftee 

Notice  1  was  presented  to  the 
Technical  Pipeline  Safety  Standards 
Committee  on  December  10, 1985.  The 
Committee  found  the  proposed  rule  to 
be  technically  feasible,  reasonable,  and 
practicable.  A  copy  of  the  Committee 
report  is  available  in  the  docket. 

Classification 

Since  this  final  rule  will  have  a 
positive  effect  on  the  economy  of  less 
than  $100  million  a  year,  will  result  in 
cost  savings  to  consumers,  industry,  and 
government  agencies,  and  no  adverse 
impacts  are  anticipated;  the  proposed 
rule  is  not  "major"  under  Executive 
Order  12291.  Also  it  is  not  "significant" 
under  Department  of  Transportation 
procedures  (44  FR  11034).  RSPA  believes 
that  the  final  rule  will  reduce  the  costs 
of  damage  prevention  programs  by 
reducing  the  number  of  telephone  calls 


required  by  the  current  rule  and  the 
records  of  those  calls.  However,  this 
savings  is  not  expected  to  be  large 
enough  to  warrant  preparation  of  a 
Regulatory  Evaluation. 

Based  on  the  facts  available 
concerning  the  impact  of  this  rulemaking 
action,  I  certify  pursuant  to  section  605 
of  the  Regulatory  Flexibility  Act  that  the 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  49  CFR  Part  192 

Pipeline  safety,  Dam.age  Prevention 
Program. 

In  view  of  the  above,  RSPA  amends 
Part  192  to  Title  49  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  192— (AMENDED] 

1.  The  authority  citation  for  Part  192  is 
revised  to  read  as  set  forth  below: 

Authority:  49  App.  U.S.C.  1672  and  1804: 
and  49  CFR  1.53. 

2.  Section  192.614(b)(4)  is  revised  to 
read  as  follows: 

§  192.614    Damage  Prevention  Program 

*  *         •        •         • 

(b)  *  *  *  I 

(4)  If  the  operator  has  buried  pipelines 
in  the  area  of  excavation  activity, 
provide  for  actual  notification  of 
persons  who  give  notice  of  their  intent 
to  excavate  of  the  type  of  temporary 
marking  to  be  provided  and  how  to 
identify  the  markings. 

*  •         *        *         * 

Issued  in  Washington,  DC,  on  August  26, 
1987. 

M.  Cynthia  Douglass, 

Administrator,  Research  and  Special 
Programs  Administration. 
[FR  Doc.  87-19908  Filed  a-28-a7;  8:45  amj 
BtUJMG  CODE  4910-«0-M 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1132 

Technical  Amendment  to  CFR 
Regarding  Tariffs 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Technical  amendment. 

summary:  In  §  1132.1(b),  three  cross 
references  regarding  definitions  of 
household  goods  that  appear  in  sections 
in  Parts  1056  and  1040  are  incorrect.  This 
notice  revises  those  cross  references. 
EFFECTIVE  DATE:  August  31.  1987. 
FOB  FURTHER  INFORMATION  CONTACT: 

Ann  Guthridge.  (202)  275-6796, 


SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  In  49  CFR  Part  1132 

Administrative  practice  and 
procedure. 

Title  49  of  the  CFR,  Part  1132  is 
amended  as  follows: 

PART  1132— PROTESTS  AGAINST 
TARIFFS;  PROCEDURES  IN  CERTAIN 
SUSPENSION  AND  LONG  AND  SHORT 
HAUL  RESTRICTION  MATTERS 

1.  The  authority  citation  for  Part  1132 
continues  to  read  as  follows: 

Authority:  49  U  S  C.  10321,  10707,  10-08. 
and  10726:  5  U  SO.  553  and  559. 

§1132.1    (Amended! 

2.  In  the  sixth  sentence  of  §  1132.1(b). 
the  references  to  "49  CFR  1056.1(a)"  and 
"49  CFR  1040.2(b)"  are  revised  to  read 
"49  CFR  1056.1(b)(1)." 

Noreta  R.  McGee, 

Secretary: 

[FR  Doc.  19918  Filed  8-28-87;  8:45  am) 

BILUNG  CODE  703&-01-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  661 

[Docket  No.  70845-7085] 

Ocean  Salmon  Rsheries  Off  the 
Coasts  of  Washington,  Oregon,  and 
California 

agency:  National  Marine  F'isheries 
Service  (NMFS),  NOAA,  Commerce, 

ACTION:  Notice  of  closure  and  request 
for  comments. 

summary:  NOAA  announces  the  closure 
of  the  treaty  Indian  salmon  fishery  in 
the  exclusive  economic  zone  (ElEZ)  from 
the  U.S. -Canada  border  to  Point 
Chehalis,  Washington,  at  1  p.m.,  Pacific 
Daylight  Time,  August  26,  1987,  to 
ensure  that  the  coho  salmon  quota  is  not 
exceeded.  The  Director,  Northwest 
Region,  NMFS,  has  determined  in 
consultation  with  the  Pacific  Fishery 
Management  Council  (Council),  the 
Oregon  Department  of  Fish  and  Wildlife 
(ODFW),  the  Washington  Department  of 
Fisheries  (WDF),  and  representatives  of 
the  treaty  Indian  tribes,  that  the  ocean 
quota  for  the  treaty  Indian  fisheries  will 
be  reached  by  that  time  and  date.  The 
closure  is  necessary  to  conform  to  the 
preseason  announcement  of  1987 
management  measures.  This  action  is 
intended  to  ensure  conservation  of  coho 
salmon. 
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EFFECTIVE  DATE:  Closure  of  the  EEZ 
from  the  U.S. -Canada  border  to  Point 
Chehalis,  Washington,  to  treaty  Indian 
salmon  fishing  is  effective  at  1  p.m., 
Pacific  Daylight  Time.  August  26,  198~. 
Comments  on  this  notice  will  be 
received  until  September  10, 1987. 

ADDRESSES:  Comments  may  be  mailed 
to  Holland  A.  Schmitten,  Director, 
Northwest  Region,  NMFS,  BIN  C15700. 
7600  Sand  Poml  Way  KE.,  Seattle,  W  A 
S8115-0070.  Information  relevant  to  this 
notice  has  been  compiled  in  aggregate 
form  and  is  available  for  public  review 
during  business  hours  at  the  same 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

RoUand  A.  Schmitten  (Regional 
Director)  at  206-525-6150. 

SUPPLEMENTARY  INFORMATION: 

Regulations  governing  the  ocean  salmon 
fisheries  at  50  CFR  Part  661  specify  at 
§  661.21(a)(1)  that  "When  a  quota  for  the 
commercial  or  the  recreational  fishery, 
or  both,  for  any  salmon  species  in  any 
portion  of  the  fishery  management  area 
IS  projected  by  the  Regional  Director  to 
be  reached  on  or  by  a  certain  date,  the 
Secretary  will,  by  publishing  a  notice  in 
the  Federal  Register  under  §  661.23, 
close  the  commercial  or  recreational 
fishery,  or  both,  for  all  salmon  species  in 
the  portion  of  the  fishery  management 
area  to  which  the  quota  applies  as  of  the 
date  the  quota  is  projected  to  be 
reached."  The  regulations  further 
specify  at  §  661.10  that;  "Except  as 
otherwise  provided  in  this  part,  treaty 


Indian  fishing  in  any  part  of  the  fishery 
management  area  is  subject  to  the 
provisions  of  this  part,  the  Magnuson 
Act,  and  any  other  regulations  issued 
under  the  Magnuson  Act." 

Management  measures  for  1987  were 
effective  on  May  1,  1987  [52  FR  17264, 
May  6,  1987).  The  treaty  Indian  ocean 
fishery  for  all  salmon  species  except 
coho  salmon  extended  from  May  1  to  the 
earlier  of  either  June  22  or  attainment  of 
the  Chinook  quota.  The  treaty  Indian 
ocean  fishery  for  all  salmon  species  was 
scheduled  to  open  on  June  23,  and 
extend  until  the  earliest  of  September  30 
or  attainment  of  the  chinook  or  coho 
quota.  Treaty  Indian  quotas  are  15.800 
chinook  and  86,000  coho  salrr.on. 

Several  inseason  adjustments  to  the 
season  were  imposed  by  treaty  Indian 
tribal  regulations  to  slow  their  harvest 
of  chinook  salmon  and  increase  the 
opportunity  for  harvest  of  their  coho 
quota,  including  a  26-day  delay  in  the 
opening  of  the  all  species  season. 

Based  on  the  best  available 
information,  the  treaty  Indian  ocean 
fishery  is  projected  to  reach  its  86.000 
coho  salmon  quota  by  1300  hours,  local 
time.  August  26.  198".  The  Regional 
Director  consulted  with  the  Chairrr.En  of 
the  Council,  and  representatives  of 
ODFW.  WDF,  and  affected  treaty  Indian 
tribes,  regarding  a  closure  of  the  treaty 
Indian  fishery  between  the  U.S. -Canada 
border  and  Point  Chehalis.  Washington. 
The  tribal  and  WDF  representati\'es 
confirmed  their  intent  to  close  tribal 
fisheries  in  waters  adjacent  to  this  area 


of  the  EEZ  at  tlie  time  and  date  of 
projected  attainment  of  the  coho  quota. 

Therefore,  NOAA  issues  this  notice  to 
close  the  treaty  Indian  salmon  fishery  in 
the  EEZ  from  the  U.S. -Canada  border  to 
Point  Chehalis,  Washington,  effective  1 
p  m..  Pacific  Daylight  Time  W  ednesday, 
August  26.  1987.  Actual  notice  of  this 
closure  will  be  given  by  tnhal  officials 
to  affected  tribal  memiaers  This  notice 
does  not  apply  to  other  fishenes  which 
nay  be  operating  m  other  areas. 

P'jrsuant  to  §  661, 21(a)  of  the 
f'amework  salmon  regulations,  the 
Regional  Director  will  consider 
reopening  the  treaty  Indian  ocean 
salmon  fishenes  if  he  finds  that  the 
actual  catch  has  been  overestimated 
and  that  part  of  the  tribal  quota  remains, 
that  reopening  of  the  f)shpr\  is 
consistent  with  the  management 
objectives  for  the  affected  species,  and 
that  the  additional  open  period  is  no  less 
than  24  hours. 

Other  Matters 

This  action  is  authorized  by  50  CFR 
661.23  and  is  in  compliance  with 
Executive  Order  12291. 

List  of  Subjects  in  50  CFR  Part  661 

Fisheries.  Fishing,  Indians. 

(16  U.S. C.  1801  etseq] 

Dated:  August  26,  1987. 
Bill  Powell, 

Executive  Director,  National  Marine 
Fisheries  Senice. 
[FR  Doc.  87-19974  Filed  8-26-87;  4:28  pm] 
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This   section   of   the   FEDERAL   REGISTER 
contains  notices  to  ttie  public  of  the 
pfoposed  issuance  of  rules  and 
regulations.   The   purpose   of   these   notices 
is  to  give   Interested   persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  tfie  adoption  of  the  final 
rules. 

DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 

9  CFR  Parts  304,  305,  306,  308,  309, 
310,  313,  317,  318,  320,  325,  329,  335, 
350,  351,  352,  354,  355,  362,  and  381 

(Docket  No.  87-004N] 

Regulatory  Review  of  Enforcement- 
Related  Regulations 

AGENCY:  Food  Safety  and  Inspection 
Service.  USDA. 

action:  Notice  and  request  for 
comments:  regulatory  review. 

SUMMARY:  Pursuant  to  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act. 
FSIS  is  undertaking  a  review  of  its 
enforcement-related  regulations 
promulgated  under  the  Federal  Meat 
Inspection  Act.  the  Poultrj'  Products 
Inspection  Act,  and  the  Agricultural 
Marketing  Act  of  1946.  This  Notice 
requests  the  submission  of  comments  to 
assist  Agency  personnel  in  completing 
this  review. 

DATE:  Comments  must  be  received  on  or 
before  October  30. 1987. 

ADDRESS:  Written  comments  should  be 
sent  in  duplicate  to  the  Policy  Office. 
Attn:  Ms.  Linda  Carey.  FSIS  Hearing 
Clerk.  Room  3168,  South  Agriculture 
Building.  Food  Safety  and  Inspection 
Service.  U.S.  Department  of  Agriculture. 
Washington.  DC.  20250.  Any  person 
desiring  an  opportunity  for  an  oral 
presentation  of  views  should  make  such 
request  to  Mr.  G.  Edward  McEvoy. 
Director,  Planning  Office,  Policy  and 
Planning  Staff,  Food  Safety  and 
Inspection  Service.  U.S.  Department  of 
Agriculture,  Washington  DC,  20250, 
(202)  447-3317,  so  that  arrangements 


may  be  made  for  such  views  to  be 
presented.  A  transcript  will  be  made  of 
all  oral  presentations. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  G.  Edward  McEvoy,  Director. 
Planning  Office.  Policy  and  Planning 
Staff.  Food  Safety  and  Inspection 
Service.  U.S.  Department  of  Agriculture, 
Washington,  DC  20250,  (202)  447-3317. 
SUPPLEMENTARY  INFORMATION:  The 
Food  Safety  and  Inspection  Service 
(FSIS)  carries  out  a  mandatory 
inspection  program  for  meat  and  poultry 
products  under  the  Federal  Meat 
Inspection  Act  and  the  Polultry  Products 
Inspection  Act;  and,  a  voluntary 
inspection  program  for  related  species 
and  products  (e.g..  rabbit,  reindeer, 
buffalo,  and  game  birds)  under  the 
Agricultural  Marketing  Act  of  1946.  FSIS 
is  authorized  to  exercise  a  number  of 
legal  authorities  to  deal  with  violations, 
including  criminal  actions  against 
individuals  and  business  units 
(prosecutions  for  felonies  and 
misdemeanors)  and  actions  against 
products  (condemnations,  detentions, 
and  judicial  seizures).  Civil  injunctions 
and  administrative  actions  to  withdraw 
or  deny  inspection  services  are  other 
examples  of  the  enforcement  authority 
granted  to  FSIS  under  the  meat  and 
poultry  laws. 

FSIS  18  currently  undertaking  a 
regulatory  review,  pursuant  to  Executive 
order  12291  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  note),  of  its 
existing  enforcement-related 
regulations,  which  have  been  adopted  to 
implement  the  Federal  Meat  Inspection 
Act  (21  use.  601  et  seq).  the  Poultry 
Products  Inspection  Act  (21  U.S.C.  451  et 
seq.).  and  the  Agricultural  Marketing 
Act  of  1946,  as  amended  (7  U.S.C.  1621 
et  seq.). 

Enforcement-related  regulations  are 
defined,  for  purposes  of  this  Notice,  as 
those  pertaining  to  criminal  actions  and 
the  acts  of  retention:  condemnation; 
detention;  seizure;  the  grant,  denial,  or 
withdrawal  of  inspection  service;  and 
appeals  from  any  of  these  listed  actions. 


The  FSIS  regulations  identified  for 
inclusion  in  this  review  are  listed  in  the 
Appendix  to  this  Notice. 

It  should  be  noted  that  enforcement- 
related  requirements  under  the 
transportation  regulations  contained  in  9 
CFR  Parts  325  and  381,  Subpart  S,  are 
included  in  this  review  because  of  their 
close  relationship  to  FSIS  enforcement- 
related  requirements.  However,  the 
enforcement  regulations  relating  to  the 
importation  of  meat  food  produr.ts  and 
poultry  products  contained  in  9  CFR  Part 
327  and  9  CFR  Part  381.  Subpart  T.  are 
not  included,  but  will  be  reviewed  at  a 
later  time. 

The  review  of  regulations  outlined  in 
this  document  is  not  related  to  the 
Agency's  adoption  of  regulations  to 
implement  the  Processed  Products 
Inspection  Imporvement  Act  of  1986. 
adopted  as  Title  IV  of  the  Futures 
Trading  Act  of  1986.  Pub.  L.  99-641.  That 
regulatory  action  will  be  the  subject  of 
separate  rulemaking. 

FSIS  is  requesting  public  comments  on 
which  to  base  future  improvements  in 
current  regulations.  Interested  members 
of  the  public  and  the  affected  industries 
are  requested  to  submit  suggestions  for 
improving  the  clarity,  understandability, 
andf  completeness  of  FSIS'  enforcement- 
related  regulations.  The  FSIS  is 
interested  in  obtaining  information  that 
might  be  included  in  its  regulations 
which  would  improve  their  usefulness  to 
the  public  and  the  affected  industries  in 
understanding  how  the  FSIS  administers 
its  enforcement-related  regulations. 

Done  at  Washington,  DC.  on  August  28, 
1987. 

Donald.  L  Houston, 

Administrator.  Food  Safety  and  Inspection 
Service. 

Appendix — List  of  Regulations  Under  Review 

AREA  OF  REVIEW:  ENFORCEMENT- 
RELATED  REGULATIONS 

9  CFR— CHAPTER  III.  FOOD  SAFETY  AND 
INSPECTION  SERVICE  MEAT  AND 
POULTRY  INSPECTION  DEPARTME.NT  OF 
AGRICULTURE 


SUBCHAPTER  A— MANDATORY  MEAT  INSPECTION 

1.  9  CFR  304.2 Drawings,  information  to  be  furnished;  grant  or  refusal  of  inspection. 

2.  9  CFR  305.5 Withdrawal  of  inspection;  statement  of  policy. 

3.  9  CFR  305.6 Reports  of  violations. 

4.  9  CFR  306.5 Appeals. 

5.  9  CFR  308.15 Tagging  insanitary  (sic)  equipment,  utensils,  rooms  or  compartments. 

6.  9  CFR  309.2 Livestock  suspected  of  being  diseased  or  affected  with  certain  conditions;  identifying  suspects;  disposition  on 

post-mortem  inspection  or  otherwise. 

7.  9  CFR  309.3 Dead,  dying,  disabled,  or  diseased  and  similar  livestock. 
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8  9  CFR  309.13 Disposition  of  condemned  livestock. 

9  9  CFR  310.3 „ Carcasses  and  parts  in  certain  instances  to  be  retained. 

10.  9  CFR  310.4 Identification  of  carcasses  and  parts;  tagging. 

11.  9  CFR  310.5 Condemned  carcasses  and  parts  to  be  so  marked;  tanking:  separation. 

12  9  CFR  313  50 Tagging   of  equipment,    alleyways,    pens,   or   compartments   to   prevent   inhumane   slaughter  or  handling   in 

connectinn  with  slaughter, 

13  9  CF-R  317.11 Labeling,   filling  of  containers,   hdndling   of  labeled  products   to  be  only  in  compliance  with   regulations. 

14.  9  CFR  317.12 Relabeling  products:  requirements. 

15.  9  CFR  318.2 Reinspection,  retention,  and  disposal  of  meal  and  poulfr>'  products  at  official  establishments. 

16.  9  CFR  318.4  (a),  (bj Preparation  of  products  to  be  officially  supervised;  responsibilities  of  official  establishments. 

17  9  CFR  318.15 Tagging  chemicals,  preservatives,  cereals,  spices,  etc..  "U.S.  retained.". 

18  9  CFR  320 Records,  Registration,  and  Reports,. 

19.  9  CFR  325 Transportation. 

20.  9  CFR  329 Detention:  Seizure  and  Condemnation;  Criminal  Offenses. 

21.  9  CFR  335 Rules  of  Practice  Governing  Proceedings  under  the  Federal  Meal  Inspection  Act. 

SUBCH.^PTER  B— VOLUNTARY  INSPECTION  AND  CERTIHCATION  SERVICE 
PART  350.  SPECIAL  SERVICES  RELATING  TO  MEAT  AND  OTHER  PRODUCTS 

1.  9  CFR  350.6 Denial  or  refusal  of  (voluntary  inspection  and  certification)  service. 

PART  351.  CERTIFICATION  OF  TECHNICAL  ANIMAL  FATS  FOR  EXPORTS 

1.  9  CFR  351  15 Reports  of  violations. 

2.  9  CFR  351.20 Withdrawal  of  service  from  certified  plants. 

3.  9  CFR  351.21 Appeals 

PART  352.  BUFFALO;  VOLUNTARY  INSPECTION 

(adopted  within  last  5  years — not  included  in  review) 

PART  354  \  OLUNTAR\  INSPECTION  OF  RABBITS  AND  EDIBLE  PRODUCTS  TfiEREOF 

1.  9  CFR  3.54  38 „ Suspension  of  plant  approval. 

2.  9  CFTl  3.54  45 Denial  of  service. 

3.  9  CFR  354  46 Misrepresentation;  deceptive  or  fradulent  acts  or  practices, 

4.  9  CPR  354  47 Use  of  facsimile  forms, 

5.  9  CFR  354  48 Willful  violation  of  the  regulations, 

6  9  CFR  354  49 Interfering  with  an  inspector  or  employee  of  service. 

7.  9  CFR  354.51 Miscellaneous. 

8  9  CFR  354.53 Other  applicable  regulations. 

9  9  CFR  354  60 Approval  of  official  identification. 

10.  9  CFR  354.92 Reports  of  violation, 

11.  9  CFR  354.122 Condemnation  on  ante-mortem  inspection, 

12,  9  CFR  354.127 Condemnation  and  treatment  of  carcasses, 

13,  9  CFR  354,248 Scope  and  applicability  of  rules  of  practice, 

FART  355  CFRTIHED  PRODUCTS  FOR  DOGS  CATS,  AND  OTHER  CARNIVORA;  INSPECTION,  CERTinCATION.  AND  IDENTmCATION 

AS  TO  CLASS.  QUALITY,  QUANTITY.  AND  CONDITION 

1.  9  CFR  355,17 Tagging  equipment  "U.S,  rejected.". 

2.  9  CFR  355  23 Tagging  products  "US,  retained.". 

3.  9  CFR  355  24 Processes  to  be  supervised. 

4.  9  CFR  355.25(i) Canning  (lack  of  suitable  incubation  facilities,  retention). 

5.  9  CFR  355.27 Reports  of  violations  of  regulations, 

6.  9  CFR  355.31 „ _ Supervision  by  inspector, 

7.  9  CFR  355.38 Withdrawal  of  service. 

8.  9  CFR  355  39 Appeals  from  decisions  made  under  this  part. 

PART  362.  VOLUNTARY  POULTRY  LNSPECTION  REGULATIONS 

1.  9  CFR  362.4 Denial  or  withdrawal  of  service 

SUBCHAPTER  C— MANDATORY  POULTRY  PRODUCTS  INSPECTION 
PART  ;>ni   POULITRV  PRODUCTS  INSPECTION  REGULATIONS 

1.  9  era  381,20 Survey  and  grant  of  inspection.. 

2.  9  CFR  381  21 Refusal  of  inspection. 

3.  9  CP'R  381  28 Report  of  violations. 

4.  9  CFR  381  29 Suspension  or  other  withdrawal  of  inspection  service. 

5.  9  CFR  381  35 Appeal  inspections;  how  made. 

6.  9  CFR  381  71 Condemnation  on  ante  mortem  inspection, 

7.  9  CFR  381  78 Condemnation  of  carcasses  and  parts:  separation  of  poultry  suspected  of  containing  biological  residues. 

8.  9  CFR  381.79 Passing  of  carcasses  and  parts. 

9.  9  CFR  381  129 False  or  misleading  labeling  or  containers. 

10.  9  CFR  381 130 False  or  misleading  labeling  or  containers;  orders  to  withhold  from  use, 

11.  9  CFR  381  145  (a,)(b) Poultry  products  and  other  articles  entering  or  at  official  establishments;  examination  and  other  requirements. 

12.  9  CFR  381,  Subpart  Q Records.  Registration,  and  Reports. 

13.  9  CFR  381,  Subpart  S Transportation;  Exportation;  or  Sale  of  Poultry  or  Poultry  Products. 

14.  9  CFR  381,  Subpart  U Detention;  Seizure  and  Condemnation;  Criminal  Offenses, 

15.  9  CFR  381.  Subpart  W Rules  of  Practice  Governing  Porceedings  Under  the  Poultry  Products  Inspection  Act. 

|FR  Doc.  87-19889  Filed  8-2a-87;  6:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Parts  21  and  23 

(Docket  No.  018CE,  Special  Conditions  No. 
23-ACE-18A) 

Special  Conditions;  Petersen  Aviation, 
Inc.,  Modified  Beecti  Model  33  Series, 
Model  35  Series,  and  Model  36  Series 
Airplanes,  To  Incorporate  Anti- 
Detonation  Injection  (ADI)  System 
Provisions 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  proposed  special 
conditions;  amendment  to  Special 
Conditions  .No.  23-ACE-18. 

SUMMARY:  This  notice  proposes  to 
amend  Special  Conditions  No.  23-ACE- 
18,  for  Petersen  Aviation,  Inc,  modified 
Beech  Model  33  Series.  Model  35  Series, 
and  Model  36  Series  Airplanes,  to 
incorporate  ADI  system  provisions 
which  was  published  in  the  Federal 
Register  on  April  10.  1987  (52  FR  11627). 
One  special  condition  paragraph  on  the 
ADI  fluid  quantity  indicator  was 
inadvertently  omitted  when  these 
special  con(i)tions  were  originally 
proposed  and  adopted.  This 
supplemental  notice  presents  the 
omitted  paragraph  for  public  comment 
prior  to  adoption  into  final  special 
conditions. 

DATES:  Comments  must  be  received  by 

September  30,  1987. 
ADDRESS:  Comments  on  this  proposal 
may  be  mailed  or  delivered  in  duplicate 
to:  Federal  Aviation  .'\dministration. 
Office  of  the  Regional  Counsel,  ACE-7, 
Attn:  Rules  Docket  Clerk.  Docket  No. 
018CE.  Room  1558,  601  East  12th  Street. 
Kansas  City,  .Missouri  64106.  All 
comm.ents  must  be  marked:  Docket  No, 
018CE.  Comments  may  be  inspected  in 
the  Docket  File  between  7:30  a.m.  and 
4:00  p.m.  on  weekdays,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Oscar  Ball.  .A,erospace  Engineer. 
Standards  Office.  ACE-llO,  Federal 
Aviation  Administration.  Room  1656, 
601  East  12th  Street.  Kansas  City, 
Missouri  64106,  telephone  [816]  374- 
5688. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  these 
special  conditions  by  submitting  such 
written  data,  views,  or  arguments  as 


they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
duplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
specified  above  will  be  considered  by 
the  Administrator  before  taking  action 
on  these  proposals.  The  proposals 
contained  in  this  notice  may  be  changed 
based  on  comments  received.  All 
comments  submitted  will  be  available 
both  before  and  after  closing  date  in  the 
Rules  Docket  for  examination  by 
interested  persons. 

Type  Certification  Basis 

The  certification  basis  for  the  Beech 
Aircraft  Corporation  Model  33  Series, 
Model  35  Series,  and  Model  36  Series 
Airplanes  (TC  3A15)  is  Part  3  of  the  Civil 
Air  Regulations,  as  amended  to  May  15, 
1956,  and  Amendment  3-8;  in  addition, 
for  the  Models  A36TC  and  B36TC  only, 
§§  23.909,  23.1043,  23.1527(b),  and 
23.1583(a),  as  amended  by  Amendment 
23-7  and  §§  23.959,  23.967(a)(5),  and 
23.1121(b)  as  amended  by  Amendment 
23-18  of  the  Federal  Aviation 
Regulations,  Part  23,  dated  February  1, 
1965,  and  for  the  Model  B36TC  only, 
§  23.1545(a)  as  amended  by  Amendment 
23-23, 

For  Model/Serial  Numbers  F33A  (S/N 
CE-891  and  after),  V35B  (S/N  D-10313 
and  after).  F33C  (S/N  CI-156  and  after), 
A36  (S/N  E-1609  ar.d  after),  A36TC  (S/N 
EA-1  through  EA-241  and  EA-243 
through  EA-272).  and  B36TC  (S/N  EA- 
242,  EA-273  and  after).  Part  36  through 
Amendment  36-10  of  the  Federal 
Aviation  Regulations  is  applicable. 

For  Model  V35B  (S/N  D-9948  and 
after),  A36  (S/N  E-927  and  after),  F33A 
(S/N  CE-674  and  after),  F33C  (S/N  CJ- 
129  and  after),  A36TC  (all  serials) 
findings  of  equivalent  level  of  safety  for 
CAR  3.664  and  CAR  3.757  are 
applicable. 

For  Model  V35B  (all  serials),  A36  (all 
serials),  F33A  (all  serials),  F33C  (all 
serials),  A36TC  (all  serials),  and  B36TC 
(all  serials),  findings  of  equivalent  level 
of  safety  for  CAR  3.387  are  applicable. 

For  all  models.  Special  Conditions  No. 
23-ACE-18  and  this  proposed 
amendment,  are  applicable  when 
Petersen  ADI  systems  are  installed. 

Background 

On  March  25, 1986,  Petersen  Aviation, 
Inc.,  Route  1.  Box  18,  Minden,  Nebraska 
68959,  submitted  an  application  for 
supplemental  type  certificate  (STC) 
approval  of  the  design  changes 
necessary  to  incorporate  an  ADI  system 
on  the  Beech  Bonanza  Series  Airplanes, 
This  installation  incorporates  ADI  tanks. 


pumps,  and  associated  control  systems 
to  supply  ADI  fluid  to  the  engine  in 
measured  quantities  to  allow  the  engine 
to  be  operated  on  automobile  gasoline 
(autogas). 

Special  conditions  for  the  certification 
of  this  ADI  system  were  proposed  in 
Notice  No.  23-ACE-18.  published  in  the 
Federal  Register  on  August  21.  1986.  The 
closing  date  for  comments  was 
September  22. 1986.  Two  comments 
were  received.  The  -pecial  conditions 
were  adopted  as  proposed  on  April  1, 
1987  and  published  in  the  Federal 
Register  on  April  10,  1987  (52  FR  11627) 
to  be  effective  May  11, 1987. 

Subsequent  certification  activity 
revealed  that  one  special  condition 
paragraph  previously  coordinated 
between  the  FA.'\  and  the  applicant  had 
inadvertently  been  omitted  from  the 
special  condition's  package.  The 
purpose  of  this  proposal  is  to  correct 
that  omission. 

List  of  Subjects  in  14  CFR  Parts  21  and 
23 

Aviation  safety.  Aircraft,  Air 
transportation.  Safety,  Tires. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  Sees.  313(a),  601,  and  603  of  the 
Federal  Aviation  Act  of  1958:  as  amended  (49 
U.S.C.  1354(a),  1421.  and  1423):  49  U.S.C. 
106(g)  (Revised  Pub.  L.  97-449.  January  12, 
1983);  14  CFR  21.16  and  21.101:  and  14  CFR 
11.28  and  11.49. 

The  Proposed  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Administration  proposes  the  following 
amendment  to  Special  Conditions  No. 
23-ACE-18  to  become  a  part  of  the  type 
certification  basis  for  Beech  Model  33 
Series,  Model  35  Series,  and  Model  36 
Series  Airplanes  modified  to  incorporate 
the  Petersen  Aviation,  Inc.,  Anti- 
Detonation  Injection  (ADI)  System. 

Special  Condition  2  is  proposed  to  be 
amended  by  adding  a  new  paragraph  (1) 
to  read  as  follows; 

(1)  In  §  23.1337(b),  for  ADI  systems,  replace 
the  lead-in  paragraph  with  "There  must  be 
means  to  indicate  the  quantity  of  ADI  fluid  in 
each  tank.  A  dipstick,  sight  gauge,  or  an 
indicator,  calibrated  in  either  gallons  or 
pounds,  and  clearly  marked  to  indicate  which 
scale  is  being  used,  may  be  used.  In 
addition,  .  .  ." 

Issued  in  Kansas  City.  Missouri,  on  August 
6,  1987. 

Jerold  M.  Chavkin, 

Acting  Director.  Central  Region. 

[FR  Doc.  87-19875  Filed  8-28-87;  8;45  am] 
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14  CFR  Parts  21  and  23 

(Docket  No.  025CE,  Notice  No.  23-ACE- 
25A) 

Special  Conditions;  Petersen  Aviation, 
Inc.,  Modified  Bellanca  Model  17-30 
Airplanes  to  Incorporate  Anti- 
Detonation  Injection  (AOI)  System 
Provisions 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Supplemental  notice  of 
proposed  special  conditions. 

SUMMARY:  This  supplemental  notice 
proposes  to  adopt  an  additional  special 
condition  for  Petersen  Aviation.  Inc.. 
modified  Bellanca  Model  17-30 
Airplanes  to  incorporate  ADl  system 
provisions,  which  was  published  in  the 
Federal  Register  on  August  28. 1986  (51 
FR  30669).  This  special  condition,  on 
ADl  fluid  quantity  indicators,  was 
inadvertently  omitted  from  the  original 
Notice  of  Proposed  Special  Conditions 
No.  23-ACE-25.  This  supplemental 
notice  presents  this  proposed  special 
condition  for  public  comment  and 
completes  the  proposed  special 
conditions  for  the  ADl  system 
installation. 

DATE:  Comments  must  be  received  on  or 
before  September  30.  1987. 
ADDRESS:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Regional  Counsel.  ACE-7.  Attn:  Rules 
Docket  Clerk,  Docket  No.  025CE,  Room 
No.  1558.  601  East  12th  Street,  Kansas 
City,  Missouri  64106.  All  comments  must 
be  marked:  Docket  No.  025CE. 
Comments  may  be  inspected  in  the 
Rules  Docket  weekdays,  except  Federal 
holidays,  between  7:30  a.m.  and  4:00 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Oscar  Ball,  Aerospace  ELngineer, 
Standards  Office,  ACE-110,  601  East 
12th  Street,  Room  1656,  Federal  Office 
Building,  Kansas  City,  Missouri  64106, 
telephone  (816)  374-5688. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  these 
special  conditions  by  submitting  such 
written  data,  views  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
duplicate  to  the  address  specified  in  this 
notice.  All  communications  received  on 
or  before  the  closing  date  for  comments 
specified  in  this  notice  will  be 
considered  by  the  Administrator  before 
taking  action  on  these  proposals.  The 


proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received.  All  comments  submitted  will 
be  available  in  the  Rules  Docket  for 
examination  by  interested  parties  both 
before  and  after  the  closing  date  for 
submission  of  comments. 

Background 

On  March  25,  1986.  Petersen  Aviation, 
Inc.,  Route  1,  Box  18,  Minden,  Nebraska 
68959.  submitted  an  application  for 
supplemental  type  certificate  [STC] 
approval  of  the  design  changes 
necessary  to  incorporate  an  ADl  s\stem 
on  the  Bellanca  Model  17-30  Airplanes, 
This  installation  incorporates  ADl  tanks. 
pumps,  lines,  and  associated  control 
systems  to  supply  ADl  fluid  to  the 
engine  in  measured  quantities  to  allow 
the  engine  to  be  operated  on  automobile 
gasoline  (autosas).  The  engine  will  be 
previously  certificated  for  use  of  autogas 
with  ADl  independently  of  the  airplane 
installation  certification. 

ADl  systems  are  considered  novel  and 
unusual  design  features:  therefore,  to 
enable  the  certification  of  such  systems. 
special  conditions  were  developed  and 
published  in  the  Federal  Register  as  a 
Notice  of  Proposed  Special  Conditions 
on  August  28.  1986  (51  FR  30669). 
Subsequently,  it  was  discovered  that 
one  paragraph  of  the  proposed  special 
conditions  had  inadvertently  been 
omitted  from  the  notice.  This 
supplemental  notice  presents  that 
omitted  paragraph  for  public  comment. 

List  of  Subjects  in  14  CFR  Farts  21  and 
23 

Aviation  safety.  Aircraft,  Air 

transportation.  Safety,  Tires. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  Sees.  3:31a),  601  and  603  of  the 

Federal  Aviation  Act  of  1958.  as  amended  (49 
IJ.S.C.  1354|a).  1421.  and  1423);  49  U.S.C. 
106(8).  (Revised  Pub.  L.  97-M9,  January  12, 
1983):  14  CFR  21  16  and  21.10];  and  14  CFR 

11.28  and  11.29(b! 

The  Proposed  Additional  Special 
Conditions 

Accordingly,  the  Federal  Aviation 
Administration  proposes  the  following 
additional  special  condition  as  part  of 
the  type  certification  basis  for  Bellanca 
Model  17-30  Airplanes  modified  to 
incorporate  the  Petersen  Aviation,  Inc., 
Anti-Detonation  Injection  (ADl)  System. 

Proposed  Special  Condition  2  is 
revised  by  adding  a  new  paragraph  (k) 
to  read  as  follows: 

(k)  In  I  23  1337(b).  for  ADl  systems,  replace 
the  lead-in  paragraph  with  "There  must  be  a 
means  to  indicate  the  quantity  of  ADl  fluid  in 
each  tank.  A  dipstick,  sight  gauge,  or  an 
indicator,  calibrated  in  either  gallons  or 


pounds,  and  clearly  marked  to  indicate  which 
scale  is  being  used,  may  be  used.  In 
addition,  .  .  ." 

Issued  in  Kansas  City.  Missouri  on  |uly  29, 
1987. 

)erold  M.  Chavkin, 
Acting  Director.  Central  Region. 
[FR  Doc.  87-19872  Filed  8-28-87;  8:45  am) 
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14  CFR  Parts  21  and  23 

[Docket  No.  020CE.  Notice  No.  23-ACE- 

20  A) 

Special  Conditions;  Petersen  Aviation, 
Inc.,  Modified  Cessr>a  Model  185  Series 
Airplanes  to  Incorporate  Anti- 
Detonation  Injection  (ADl)  System 
Provisions 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Supplemental  notice  of 
proposed  special  conditions. 

SUMMARY:  This  supplemental  notice 
proposes  to  adopt  an  additional  special 
condition  for  Petersen  Aviation.  Inc.. 
modified  Cessna  Model  185  Series 
Airplanes  to  incorporate  ADl  system 
provisions.  This  special  condition,  on 
ADl  fluid  quantity  indicators,  was 
inadvertently  omitted  from  the  original 
Notice  of  Proposed  Special  Conditions 
which  was  published  in  the  Federal 
Register  on  August  21. 1986  (51  FR 
29941).  This  supplemental  notice 
presents  this  proposed  special  condition 
for  public  comment  and  completes  the 
proposed  special  conditions  for  the  ADl 
system  installation. 

date:  Comments  must  be  received  on  or 
before  September  30, 1987. 
address:  Comments  on  this  proposal 
mav  be  mailed  m  duplicate  to;  Federal 
Aviation  .Adm.inistraiion.  Office  of  the 
Regional  Counsel.  ACE-7,  Attn;  Rules 
Docket  Clerk.  Docket  No.  020CE.  Room 
No.  1558.  601  East  12th  Street,  Kansas 
City.  Missouri  64106.  All  comments  must 
be  marked:  Docket  No  020CE, 
Comments  may  be  inspected  m  the 
Rules  Docket  weekdays,  except  Fedei.il 
holidays,  between  7:30  a.m.  and  4:00 
p.m. 

FOR  further  information  contact: 
Oscar  Ball.  Aerospace  Engineer. 
Standards  Office,  ACE-110.  601  East 
12th  Street,  Room  1656.  Federal  Office 
Building.  Kansas  City.  Missouri  64106, 
telephone  (816)  374-5688. 
supplementary  information: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  these 
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special  conditions  by  submitting  such 
written  data,  views  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
duplicate  to  the  address  specified  in  this 
notice.  All  communications  received  on 
or  before  the  closing  date  for  comments 
specified  in  this  notice  will  be 
considered  by  the  Administrator  before 
taking  action  on  these  proposals.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received.  All  comments  submitted  will 
be  available  in  the  Rules  Docket  for 
examination  by  interested  parties  both 
before  and  after  the  closing  date  for 
submission  of  comments. 

Background 

On  March  25. 1986,  Petersen  Aviation, 
Inc..  Route  1,  Box  18,  Minden.  Nebraska 
68959,  submitted  an  application  for 
supplemental  type  certificate  (STC) 
approval  of  the  design  changes 
necessary  to  incorporate  an  ADI  system 
on  the  Cessna  Model  185  Series 
Airplanes.  This  installation  incorporates 
ADI  tanks,  pumps,  Imes,  and  associated 
control  systems  to  supply  ADI  fluid  to 
the  engine  in  measured  quantities  to 
allow  the  engine  to  be  operated  on 
automobile  gasoline  (autogas).  The 
engine  will  be  previously  certificated  for 
use  of  autogas  with  ADI  independently 
of  the  airplane  installation  certification. 

ADI  systems  are  considered  novel  and 
unusual  design  features;  therefore,  to 
enable  the  certification  of  such  systems, 
special  conditions  were  developed  and 
published  in  the  Federal  Register  as  a 
Notice  of  Proposed  Special  Conditions 
on  August  21, 1986  (51  PR  29941). 
Subsequently,  it  was  discovered  that 
one  paragraph  of  the  proposed  special 
conditip"s  had  inadvertently  been 
omitted  from  the  notice.  This 
supplemental  notice  presents  that 
omitted  paragraph  for  public  comment. 

List  of  Subjects  in  14  CFR  Parts  21  and 
23 

Aviation  safety.  Aircraft,  Air 
transportation,  Safety,  Tires. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  Sees.  313(a).  601  and  603  of  the 
Federal  Aviation  Act  of  1958.  as  amended  (49 
U  S.C.  1354(al.  1421.  and  1423):  49  U.S.C. 
106(g).  (Revised  Pub.  L.  97^*49.  January  12. 
1983);  14  CFR  21.16  and  21.101;  and  14  CFR 
11  28  and  11.29(b). 

The  Proposed  Additional  Special 
Conditions 

Accordingly,  the  Federal  Aviation 
Administration  proposes  the  following 
additional  special  condition  as  part  of 
the  type  certification  basis  for  Cessna 


Model  185  Series  Airplanes  modified  to 
incorporate  the  Petersen  Aviation,  Inc.. 
Anti-Detonation  Injection  (ADI)  System. 

Proposed  Special  Condition  2  is 
revised  by  adding  a  new  paragraph  (k) 
to  read  as  follows: 

(k)  In  §  23.1337(b),  for  ADI  systems,  replace 
the  lead-in  paragraph  with  "There  must  be  a 
means  to  indicate  the  quantity  of  ADI  fluid  in 
each  tank.  A  dipstick,  sight  gauge,  or  an 
indicator,  calibrated  in  either  gallons  or 
pounds,  and  clearly  marked  to  indicate  which 
scale  is  being  used,  may  be  used.  In  addition. 
*  •  **< 

Issued  in  Kansas  City,  Missouri  on  July  29, 
1987. 

Jerold  M.  Chavkin, 
Acting  Director,  Central  Region. 
[FR  Doc.  87-19873  Filed  8-28-87:  8:45  am) 
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14  CFR  Parts  21  and  23 

[Docket  No.  017CE,  Special  Conditions  No. 
23-ACE-16A1 

Special  Conditions;  Petersen  Aviation, 
Inc.,  Modified  Cessna  Model  188  Series 
Airplanes,  to  Incorporate  Anti- 
Detonation  Injection  (ADI)  System 
Provisions 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  special 
conditions;  amendment  to  Special 
Conditions  No.  23-ACE-16. 

summary:  This  notice  proposes  to 
amend  Special  Conditions  No.  23-ACE- 
16.  for  Petersen  Aviation,  Inc.,  modified 
Cessna  Model  188  Series  Airplanes,  to 
incorporate  ADI  system  provisions 
which  was  published  in  the  Federal 
Register  on  August  ."5.  1986  (52  FR 
30207).  One  special  condition  paragraph, 
on  the  ADI  fluid  quantity  indicator,  was 
inadvertently  omitted  when  these 
special  conditions  were  originally 
proposed  and  adopted.  This 
supplemental  notice  presents  the 
omitted  paragraph  for  public  comment 
prior  to  adoption  into  final  special 
conditions. 

DATES:  Comments  must  be  received  by 
September  30,  1987. 
ADDRESS:  Comments  on  this  proposal 
may  be  mailed  or  delivered  in  duplicate 
to:  Federal  Aviation  Administration. 
Office  of  the  Regional  Counsel.  ACE-7. 
Attn:  Rules  Docket  Clerk,  Docket  No. 
017CE,  Room  1558,  601  East  12th  Street. 
Kansas  City,  Missouri  64106.  All 
comments  must  be  marked:  Docket  No, 
017CE.  Comments  may  be  inspected  in 
the  Docket  File  between  7:30  a.m.  and 
4:00  p.m.  on  weekdays,  except  Federal 
holidays. 


UM  I 


FOR  FURTHER  INFORMATION  CONTACT: 

Oscar  Ball,  Aerospace  Engineer. 

Standards  Office,  ACE-110,  Federal 

Aviation  Administration,  Room  1656, 

601  East  12th  Street,  Kansas  City, 

Missouri  64106;  telephone  (816)  374-  . 

5688. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  these 
special  conditions  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
duplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
specified  above  will  be  considered  by 
the  Administrator  before  taking  action 
on  these  proposals.  The  proposals 
contained  in  this  notice  may  be  changed 
based  on  comments  received.  All 
comments  submitted  will  be  available 
both  before  and  after  closing  date  in  the 
Rules  Docket  for  examination  by 
interested  persons. 

Type  Certification  Basis 

The  certification  basis  (TC  A9CE)  for 
the  Cessna  Aircraft  Company  Model  188 
Series  Airplanes  is,  for  Restricted 
Category,  Part  21  of  the  Federal 
Aviation  Regulations,  dated  February  1, 
1965;  for  Normal  Category,  Part  23  of  the 
Federal  Aviation  Regulations,  dated 
February  1,  1965;  and,  in  addition,  for  S/ 
N  18803297  and  on,  in  Normal  Category. 
§  23.1559,  effective  March  1,  1978. 

For  the  Model  T188C  only,  the 
certification  basis  is  Part  21  of  the 
Federal  Aviation  Regulations  dated 
February  1, 1965,  Part  23  of  the  Federal 
Aviation  Regulations  dated  February  1, 
1965,  with  exception  to  §  23.221.  per 
§  21.25(a)(1),  and.  in  addition,  §  23.1559. 
effective  March  1, 1978. 

Equivalent  Safety  Findings  were  made 
on  S/N  678T,  18802349  and  on,  S/N 
T18803307T,  T18803308T,  T18803325T 
and  on,  relative  to  Airspeed  Indicator 
§  23.1545  (see  Note  7  on  TCDS  on  use  of 
IAS),  and  Airspeed  Limitations 
§  23.1583(a)(1). 

Special  Conditions  No.  23-ACE-16. 
and  any  additional  special  conditions 
that  may  result  from  this  proposal  are 
appUcable  to  all  Model  188  Series 
Airplanes  modified  to  incorporate  the 
Petersen  Aviation,  Inc.  ADI  System. 

Background 

On  March  25. 1986,  Petersen  Aviation. 
Inc.,  Route  1,  Box  18.  Minden,  Nebraska 
68959,  submitted  an  application  to  the 
FAA  for  a  supplemental  type  certificate 
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(STC)  approval  of  the  design  changes 
necessary  to  incorporate  an  ADI  system 
on  the  Cessna  Model  188  Series 
Airplanes.  This  installation  incorporates 
ADI  tanks,  pumps,  and  associated 
control  systems  to  supply  ADI  fluid  to 
the  engine  in  measured  quantities  to 
allow  the  engine  to  be  operated  on 
automobile  gasoline  (autogas). 

Special  conditions  for  the  certification 
of  this  ADI  system  were  proposed  in 
•Notice  No.  23-ACE-16  which  was 
published  in  the  Federal  Register  on 
June  13, 1986.  The  closing  date  for 
comments  was  July  14  1986.  One 
comment  was  received.  The  special 
conditions  were  adopted  as  proposed  on 
August  8, 1986,  and  published  in  the 
Federal  Register  on  August  25, 1986  [51 
FR  30207]  to  be  effective  September  24, 
1986. 

Subsequent  certification  activity 
revealed  that  one  special  condition 
paragraph,  previously  coordinated 
between  the  FAA  and  the  applicant,  had 
inadvertently  been  omitted  from  the 
special  conditions  package.  The  purpose 
of  this  proposal  is  to  correct  that 
omission. 

List  of  Subjects  in  14  CFR  Parts  21  and 
23 

Aviation  safety.  Aircraft.  Air 
transportation,  Safety. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  Sees.  313(a|.  601.  and  &Xi  of  the 
Federal  Aviation  Act  of  1958,  ds  amended  (49 
U.S.C.  1354(a),  1421  and  1423):  49  U.S  C. 
106(g).  (Revised  Pub.  L  97-449,  (anuary  12, 
1983):  14  CFR  21.16  and  21101;  and  14  CFR 
11,28  and  11  49. 

The  Proposed  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Administration  proposes  the  following 
amendment  to  Special  Conditions  No 
23-ACE-16  to  be  a  part  of  the  type 
certification  basis  for  Cessna  Model  188 
Series  Airplanes  modified,  to 
incorporate  the  Petersen  Avidti(in.  Inc., 
Anti-Detonation  Injection  (ADI)  System. 

Special  Condition  2  is  proposed  to  be 
amended  by  adding  a  new  para.er.iph  (k) 
to  read  as  follows: 

(k)  In  §  23.1337(b).  for  AUI  systems,  replace 
the  lead-in  paragraph  with  'There  must  be 
means  to  indicate  the  quantity  of  ADI  fluid  in 
each  tank.  A  dipstick,  sight  gauge,  or  an 
indicator,  calibrated  in  either  gallons  or 
pounds,  and  clearly  marked  to  indicate  which 
scale  is  being  used,  may  be  used.  In  addition 

Issued  in  Kansas  City,  Missouri  on  August 
6.  1987. 

lerold  M.  Chavkin, 
Acting  Director,  Central  Region. 
jFR  Doc.  87-19876  Filed  a-28-87:  8:45  am) 

BILLING  CODE  4910-13-M 


14  CFR  Parts  21  and  23 

(Docket  No.  021CE,  Notice  No.  23-ACE- 
21A] 

Special  Conditions;  Petersen  Aviation, 
Inc.,  Modified  Cessna  Model  206  Series 
Airplanes  to  Incorporate  Antl- 
Detonatlon  Injection  (ADI)  System 
Provisions 

agency:  Federal  Aviation 
Administration  (FA.^).  DOT. 
action:  Supplemental  Notice  of 
Proposed  Special  Conditions. 

SUMMARY:  This  supplemental  notice 
proposes  to  adopt  an  additional  special 
condition  for  Petersen  Aviation,  Inc.. 
modified  Cessna  Model  2(>6  Series 
Airplanes  to  incorporate  ADI  system 
provisions  which  were  published  in  the 
Federal  Register  on  August  28. 1986  (51 
FR  30667).  This  special  condition,  on 
.A.DI  fluid  quantity  indicators,  was 
inadvertently  omitted  from  the  original 
Notice  of  Proposed  Special  Conditions 
No.  23-ACE-21.  This  supplemental 
notice  presents  this  proposed  special 
condition  for  public  comment  and 
completes  the  proposed  special 
conditions  for  the  ADI  system 
installation, 

DATE:  Comments  must  be  received  on  or 
before  September  30.  1987. 
ADDRESS:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Regional  Counsel.  ACE-7.  Attn:  Rules 
Docket  Clerk.  Docket  No.  021CE.  Room 
No.  1558.  601  East  12th  Street.  Kansas 
City.  Missouri  64106,  All  comments  must 
be  marked:  Docket  No,  021CE. 
Comments  may  be  inspected  in  the 
Rules  Docket  weekdays,  except  Federal 
holidays,  between  7:30  am.  and  4:00 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Oscar  Ball,  .Aerospa<;e  Engineer. 
Standards  Office,  ACE-no.  601  East 
12th  Street,  Room  1656.  Federal  Office 
Building.  Kansas  City.  .Missouri  64106, 
telephone  (816]  374-5688, 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  these 
special  conditions  by  submitting  such 
written  data,  views  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
duplicate  to  the  address  specified  in  this 
notice.  All  communications  received  on 
or  before  the  closing  date  for  comments 
specified  in  this  notice  will  be 
considered  by  the  Administrator  before 
taking  action  on  these  proposals.  The 


proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received.  All  comments  submitted  will 
be  available  in  the  Rules  Docket  for 
examination  by  interested  parties  both 
before  and  after  the  closing  date  for 
submission  of  comments. 

Background 

On  March  25, 1986,  Petersen  Aviation. 
Inc.,  Route  1,  Box  18.  Minden,  Nebraska 
68959,  submitted  an  application  for 
supplemental  type  certificate  (STC) 
approval  of  the  design  changes 
necessary  to  incorporate  an  ADI  syst'-m 
on  the  Cessna  Model  206  Series 
Airplanes.  This  installation  incorporates 
ADI  tanks,  pumps,  lines,  and  associated 
control  systems  to  supply  ADI  fluid  to 
the  engine  in  measured  quantities  to 
allow  the  engine  to  be  operated  on 
automobile  gasoline  (autogas).  The 
engine  will  be  previously  certificated  for 
use  of  autogas  with  ADI  independently 
of  the  airplane  installation  certification. 

ADI  systems  are  considered  novel  and 
unusual  design  features:  therefore,  to 
enable  the  certification  of  such  systems, 
special  conditions  were  de\  eloped  and 
published  in  the  Federal  Register  as  a 
Notice  of  Proposed  Special  Conditions 
on  August  28. 1986  (51  FR  30667). 
Subsequently,  it  was  discovered  that 
one  paragraph  of  the  proposed  special 
conditions  had  inadvertently  been 
omitted  from  the  notice.  This 
supplemental  notice  presents  that 
omitted  paragraph  for  public  comment. 

List  of  Subjects  in  14  CFR  Parts  21  and 
23 

Aviation  safety.  Aircraft.  Air 
transportation,  Safety,  Tires. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  Sees,  313(a).  601  and  603  of  the 
Federal  Aviation  .Act  of  1958.  as  amended  (49 
U5.C.  1354(a).  1421.  and  1423):  49  U.S.C. 
106(g)  (Revised  Pub  L.  97^M9,  January  12, 
1983);  14  CFR  21. 16  and  21.101;  and  14  CFR 
11.28  and  11.29(b). 

The  Proposed  .additional  Special 
Conditions 

Accordingly,  the  Federal  Aviation 
Administration  proposes  the  following 
additional  special  condition  as  part  of 
the  type  certification  basis  for  Cessna 
Model  206  Series  Airplanes  modified  to 
incorporate  the  Petersen  .Aviation,  Inc., 
Anti-Detonation  Injection  (ADI)  System. 

Proposed  Special  Condition  2  is 
revised  by  adding  a  new  paragraph  (k) 
to  read  as  follows: 

(k)  In  I  23.1337(b),  for  ADI  systems,  replace 
the  lead-in  paragraph  with  "There  must  be  a 
means  to  indicate  the  quantity  of  ADI  fluid  in 
each  tank.  A  dipstick,  sight  gauge,  or  an 
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mdir.ator,  calibrated  in  either  gallons  or 
pounds,  and  clearly  marked  to  indicate 
which  scale  is  being  used,  may  be  used.  In 
addition,  "  *   *" 

Issued  in  Kansas  City,  Missouri  on  July  29, 
1987. 

lerold  M.  Chavkin. 

Actint;  Dimctor,  Central  Region. 

[FR  Doc.  87-19867  Filed  8-2d~87.  8:45  am) 

BtLLING  COOe  4S10-13-M 


14  CFR  Parts  21  and  23 

[Docket  No.  022CE,  Notice  No.  23-ACE- 
22A] 

Special  Conditions;  Petersen  Aviation, 
Inc.,  Modified  Cessna  Model  207  Series 
Airplanes  to  Incorporate  Anti- 
Detonation  Injection  (aDI)  System 
Provisions 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Supplemental  notice  of 
proposed  special  conditions. 

summary:  This  supplemental  notice 
proposes  to  adopt  an  additional  special 
condition  for  Petersen  Aviation,  Inc.. 
modified  Cessna  Model  207  Series 
Airplanes  to  incorporate  ADI  system 
provisions.  This  special  condition,  on 
ADI  fluid  quantity  indicators,  was 
inadvertently  omitted  from  the  original 
Notice  of  Proposed  Special  Conditions, 
which  was  published  in  the  Federal 
Register  on  August  21, 1986  (51  FR 
29940).  This  supplemental  notice 
presents  this  proposed  special  condition 
for  public  comment  and  completes  the 
proposed  special  conditions  for  the  ADI 
system  installation. 

DATE:  Comments  must  be  received  on  or 
before  September  30, 1987. 
address:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Regional  Counsel,  ACE-7,  Attn:  Rules 
Docket  Clerk,  Docket  No.  022CE,  Room 
No.  1558,  601  East  12th  Street,  Kansas 
City.  Missouri  64106.  All  com.ments  must 
be  marked:  Docket  No.  022CE. 
Comments  may  be  inspected  in  the 
Rules  Docket  weekdays,  except  Federal 
holidays,  between  7;30  a.m.  and  4:00 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Oscar  Ball,  Aerospace  Engineer, 
Standards  Office,  ACE-110,  601  East 
12th  Street,  Room  1656,  Federal  Office 
Building,  Kansas  City,  Missouri  64106, 
telephone  (816)  374-5688. 
SUPPLEMENTARY  INFORMATION: 

Commeats  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  these 


special  conditions  by  submitting  such 
written  data,  views  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
duplicate  to  the  address  specified  in  this 
notice.  All  communications  received  on 
or  before  the  closing  date  for  comments 
specified  in  this  notice  will  be 
considered  by  the  Administrator  before 
taking  action  on  these  proposals.  The 
proposals  conteined  in  this  notice  may 
be  changed  in  light  of  the  comments 
received.  All  comments  submitted  will 
be  available  in  the  Rules  Docket  for 
examination  by  interested  parties  both 
before  and  after  the  closing  date  for 
submission  of  commeats. 

Background     I 

On  March  25, 1988,  Petersen  Aviation, 
Inc.,  Route  1,  Box  18,  Minden,  Nebraska 
68959,  submitted  an  application  for 
supplemental  type  certificate  (STC) 
approval  of  the  design  changes 
necessary  to  incorporate  an  ADI  system 
on  the  Cessna  Model  207  Series 
Airplanes.  This  installation  incorporates 
ADI  tanks,  pumps,  lines,  and  associated 
control  systems  to  supply  ADI  fluid  to 
the  engine  in  measured  quantities  to 
allow  the  engine  to  be  operated  on 
automobile  gasoline  (autogas).  The 
engine  will  be  previously  certificated  for 
use  of  autogas  with  ADI  independently 
of  the  airplane  installation  certification. 

ADI  systems  are  considered  novel  and 
unusual  design  features;  therefore,  to 
enable  the  certification  of  such  systems, 
special  conditions  were  developed  and 
published  in  the  Federal  Register  as  a 
Notice  of  Proposed  Special  Conditions 
on  August  21, 1986  (51  FR  29940). 
Subsequently,  it  was  discovered  that 
one  paragraph  of  the  proposed  special 
conditions  had  inadvertently  been 
omitted  from  the  notice.  This 
supplemental  notice  presents  that 
omitted  paragraph  for  public  comment. 

List  of  Subjects  in  14  CFR  Farts  21  and 
23 

Aviation  safety.  Aircraft,  Air 
transportation.  Safety,  Tires. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  Sees.  313(a).  601  and  603  of  the 
Federal  Aviation  Act  of  1958.  as  amended  (49 
U.S.C.  1354(a),  1421,  and  1423):  49  U.S.C. 
106(g).  (Revised  Pub.  L.  97-449.  January  12, 
1983):  14  CFR  21.16  and  21.101:  and  14  CFR 
11.28  and  11.29(b). 

The  Proposed  Additional  Special 
Conditions 

Accordingly,  the  Federal  Aviation 
Administration  proposes  the  following 
additional  special  condition  as  part  of 
the  type  certification  basis  for  Cessna 


Model  207  Series  Airplanes  modified  to 
incorporate  the  Petersen  Aviation.  Inc.. 
Anti-Detonation  Injection  (ADI)  System. 

Proposed  Special  Condition  2  is 
revised  by  adding  a  new  paragraph  (k) 
to  read: 

(k)  In  I  23, 1337(b),  for  ADI  systems,  replace 
the  lead-in  paragraph  with  "There  must  be  a 
means  to  indicate  the  quantity  of  ADI  fluid  in 
each  tank.  A  dipstick,  sight  gauge,  or  an 
indicator,  calibrated  in  either  gallons  or 
pounds,  and  clearly  marked  to  indicate  which 
scale  is  being  used,  may  be  used.  In 
addition,   '   '   *" 

Issued  in  Kansas  City,  Missouri,  on  July  29, 
1987.  I 

Jefoid  M.  Chavkin. 
Acting  Director.  Central  Region. 
|FR  Doc.  87-19870  Filed  8-28-87;  8:45  am] 

BILUNG  CODE  4910-13-M 


14  CFR  Parts  21  and  23 

(Docket  No.  019CE,  Notice  No.  23-ACE- 
19A]  j 

Special  Conditions;  Petersen  Aviation, 
Inc.,  Modified  Cessna  Model  310  Series 
Airplanes  to  Incorporate  Antl- 
Detonatlon  Injection  (ADI)  System 
Provisions 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Supplemental  notice  of 
proposed  special  conditions. 

SUMMARY:  This  supplemental  notice 
proposes  to  adopt  an  additional  special 
condition  for  Petersen  Aviation,  Inc., 
modified  Cessna  Model  310  Series 
Airplanes  to  incorporate  ADI  system 
provisions.  This  special  condition,  on 
ADI  fluid  quantity  indicators,  was 
inadvertently  omitted  from  the  original 
Notice  of  Proposed  Special  Conditions 
23-ACE-19,  which  was  published  in  the 
Federal  Register  on  August  28,  1986  (51 
FR  30666).  This  supplemental  notice 
presents  this  proposed  special  condition 
for  public  comment  and  completes  the 
proposed  special  conditions  for  the  ADI 
system  installation. 

DATE:  Comments  must  be  received  on  or 

before  September  30, 1987. 

ADDRESS:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Regional  Counsel,  ACE-7,  Attn:  Rules 
Docket  Clerk,  Docket  No.  019CE,  Room 
No.  1558,  601  East  12th  Street,  Kansas 
City,  Missouri  64106.  All  comments  must 
be  marked:  Docket  No,  019CE. 
Comments  may  be  inspected  in  the 
Rules  Docket  weekdays,  except  Federal 
holidays,  between  7:30  a.m.  and  4:00 
p.m. 


UM  I 
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FOR  FURTHER  INFORMATION  CONTACT: 

Oscar  Ball,  Aerospace  Engineer, 
Standards  Office,  ACE-110,  601  East 
12th  Street,  Room  1656,  Federal  Office 
Building,  Kansas  City,  Missouri  64106. 
telephone  (816)  374-5688. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  these 
special  conditions  by  submitting  such 
written  data,  views  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
duplicate  to  the  address  specified  in  this 
notice.  All  communications  received  on 
or  before  the  closing  date  for  comments 
specified  in  this  notice  will  be 
considered  by  the  Administrator  before 
toking  action  on  these  proposals.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received.  All  comments  submitted  will 
be  available  in  the  Rules  Docket  for 
examination  by  interested  parties  both 
before  and  after  the  closing  date  for 
submission  of  comments. 

Background 

On  March  25,  1986.  Petersen  Aviation, 
Inc.,  Route  1.  Box  18,  Minden,  Nebraska 
68959,  submitted  an  application  for 
supplemental  type  certificate  (STC) 
approval  of  the  design  changes 
necessary  to  incorporate  an  '\D1  system 
on  the  Cessna  Model  310  Series 
Airplanes.  This  installation  incorporates 
ADl  tanks,  pumps,  lines,  and  associated 
control  systems  to  supply  ADI  fluid  to 
the  engines  in  measured  quantities  to 
allow  the  engines  to  be  operated  on 
automobile  gasoline  (autogas).  The 
engines  will  be  previously  certificated 
for  use  of  autogas  with  ADl 
independently  of  the  airplane 
installation  certification. 

ADI  systems  are  considered  novel  and 
unusual  design  features;  therefore,  to 
enable  the  certification  of  such  systems. 
special  conditions  were  developed  and 
published  in  the  Federal  Register  as  a 
Notice  of  Proposed  Special  Conditions 
on  August  28.  1986  (51  FR  306661. 
Subsequently,  it  was  discovered  that 
one  paragraph  of  the  proposed  special 
conditions  had  inadvertently  been 
omitted  from  the  notice.  This 
supplemental  notice  presents  that 
emitted  paragraph  for  public  comment. 

List  of  Subjects  in  14  CFR  Parts  21  and 
23 

Aviation  safety.  Aircraft,  Air 
transportation,  Safety,  Tires. 

The  authority  citation  for  these 
special  conditions  is  as  follows; 


.Authority:  Sees.  313(a].  601  and  603  of  the 

Federal  Aviation  Act  of  1958,  as  amended  (49 
V  S.C.  1354(a).  1421.  and  1423):  49  U.S.C. 
106(gl-  (Revised  Pub.  L  97-449,  January  12. 
1983]:  14  CFR  21,16  and  21  101;  and  14  CFR 
11.28  and  11.29(b). 

The  Proposed  Additional  Special 
Conditions 

Accordingly,  the  Federal  Aviation 

Administration  proposes  the  following 
additional  special  condition  as  part  of 
the  type  certification  basis  for  Cessna 
Model  310  Series  Airplanes  modified  to 
incorporate  the  Petersen  Aviation,  Inc., 
Anti-Detonation  Injection  (.^Dl)  System. 

Proposed  Special  Condition  2  is 
revised  by  adding  a  new  paragraph  (k) 
to  read  as  follows; 

(k)  In  §  23.1337(b).  for  ADi  syslems.  replace 
the  lead-in  paragraph  with  "There  must  be  a 
means  to  indicate  the  quantity  of  ADl  fluid  in 
each  tank.  A  dipstick,  sight  gauge,  or  an 
indicator,  calibrated  m  either  gallons  or 
pounds,  and  clearly  marked  to  indicate 
which  scale  is  being  used,  may  be  used.  In 
addition,  . . ." 

Issued  in  Kansas  City,  Missouri  on  July  29, 
1987. 

)erold  M.  Chavkin, 

Acting  Director.  Central  Region. 

(FR  Doc.  87-19874  Filed  8-28-87;  8:45  am] 

BILLING  COO£  4910-13-M 


14  CFR  Parts  21  and  23 

(Docket  No.  024CE,  Notice  No.  23-ACE- 
24A1 

Special  Conditions;  Petersen  Aviation, 
Inc.,  Modified  Cessna  Model  320 
Series,  Model  340  Series,  and  Model 
335  Series  Airplanes  to  Incorporate 
Anti-Detonation  Injection  (ADl)  System 
Provisions 

agency:  Federal  Aviation 
Administration  (F.AA),  DOT. 

ACTION:  Supplemental  notice  of 
proposed  special  conditions, 

SUMMARY:  This  supplemental  notice 
proposes  to  adopt  an  additional  special 
condition  for  Petersen  Aviation.  Inc., 
modified  Cessna  Model  320  Series. 
Model  340  Series,  and  Model  335  Series 
Airplanes  to  incorporate  ADI  system 
provisions.  This  special  condition,  on 
ADI  fluid  quantity  indicators,  was 
inadvertently  omitted  from  the  onginal 
.Notice  of  Proposed  Special  Conditions, 
which  was  published  in  the  Federal 
Register  on  September  17, 1986  (51  FR 
32927).  This  supplemental  notice 
presents  this  proposed  special  condition 
for  public  comment  and  completes  the 
proposed  special  conditions  for  the  ADI 
system  installation. 


date:  Comments  must  be  received  on  or 

before  September  30, 1987. 

ADDRESS:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to;  Federal 
Aviation  Administration.  Office  of  the 
Regional  Counsel,  ACE-7,  Attn:  Rules 
Docket  Clerk.  Docket  No.  024CE,  Room 
No.  1558.  601  East  12th  Street.  Kansas 
City,  Missouri  64106.  All  comments  must 
be  marked;  Docket  No.  024CE. 
Comments  may  be  inspected  in  the 
Rules  Docket  weekdays,  except  Federal 
holidays,  between  7:30  a.m.  and  4:00 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Oscar  Ball,  Aerospace  Engineer. 
Standards  Office.  ACE-110.  601  East 
12th  Street.  Room  1656,  Federal  Office 
Building,  Kansas  City.  Missouri  64106, 
telephone  (8161  3"4-,5688. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  these 
special  conditions  by  submitting  such 
written  data,  views  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
duplicate  to  the  address  specified  in  this 
notice.  All  communications  received  on 
or  before  the  closing  date  for  comments 
specified  in  this  notice  will  be 
considered  by  the  Administrator  before 
taking  action  on  these  proposals.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received.  All  comments  submitted  will 
be  available  in  the  Rules  Docket  for 
examination  by  interested  parties  both 
before  and  after  the  closing  date  for 
submission  of  comments. 

Background 

On  March  25. 1986,  Petersen  Aviation. 
Inc..  Route  1,  Box  18,  Minden,  Nebraska 
68959,  submitted  an  application  for 
supplemental  type  certificate  (STC) 
approval  of  the  design  changes 
necessary  to  incorporate  an  ADI  system 
on  the  Cessna  Model  320  Series 
Airplanes,  This  installation  incorporates 
.'\DI  tanks,  puir.ps.  lines,  and  associated 
control  systems  to  supply  ADI  fluid  to 
the  engines  in  measured  quantities  to 
allow  the  engines  to  be  operated  on 
automobile  gasoline  (autogas).  The 
engines  will  be  previously  certificated 
for  use  of  autogas  with  .ADI 
independently  of  the  airplane 
installation  certification. 

ADI  systems  are  considered  novel  and 
unusual  design  features;  therefore,  to 
enable  the  certification  of  such  systems, 
special  conditions  were  developed  and 
published  in  the  Federal  Register  as  a 
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Notice  of  Proposed  Special  Conditions 
on  September  17.  1986  (51  FR  32927). 
Subsequently,  it  was  discovered  that 
one  paragraph  of  the  proposed  special 
conditions  had  inadvertently  been 
omitted  from  the  notice.  This 
supplemental  notice  presents  that 
omitted  paragraph  for  public  comment. 

List  of  Subjects  in  14  CFR  Parts  21  and 
23 

Aviation  safety,  Aircraft.  Air 
transportation,  Safely,  Tires. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  Sees.  313(a).  601  and  603  of  the 
Federal  Aviation  Act  of  1958.  as  amended  (49 
U.S.C.  1354(a),  1421.  and  1423);  49  U.S.C. 
106(g).  (Revised  Pub.  L.  97^49,  January  12, 
1983):  14  CFR  21  16  and  21.101;  and  14  CFR 
11.28  and  11.29(b]. 

The  Proposed  Additional  Special 
Conditions 

Accordingly,  the  Federal  Aviation 
Administration  proposes  the  following 
additional  special  condition  as  part  of 
the  type  certification  basis  for  Cessna 
Model  320  Series.  Model  340  Series,  and 
Model  335  Series  Airplanes  modified  to 
incorporate  the  Petersen  Aviation,  Inc., 
Anti-Detonation  Injection  (ADI)  System. 

Proposed  Special  Condition  2  is 
revised  by  adding  a  new  paragraph  (k) 
to  read: 

(k)  In  S  23.1337(bl,  for  ADI  systems,  replace 
the  lead-in  paragraph  with  "There  must  be  a 
means  to  indicate  the  quantity  of  ADI  fluid  in 
each  tank.  A  dipstick,  sight  gauge,  or  an 
indicator,  calibrated  in  either  gallons  or 
pounds,  and  clearly  marked  to  indicate  which 
scale  is  being  used,  may  be  used.  In 
addition.  '   *   '" 

Issued  in  Kansas  City.  Missouri,  on  July  29. 
1987 

lerold  M.  Chavkin, 

Acting  Director.  Central  Region. 

|FR  Doc.  87-19865  Filed  8-28-87:  845  am) 

BILUNG  CODE  4910-13-W 

14  CFR  Parts  21  and  23 

[Docket  No.  026CE,  Notice  No.  23-ACE- 
26A] 

Special  Conditions;  Petersen  Aviation, 
Inc.,  Modified  Gulfstream  Aerospace 
Model  500  Series  Airplanes  to 
Incorporate  Anti-Detonation  Injection 
(ADI)  System  Provisions 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Supplemental  notice  of 
proposed  special  conditions. 

summary:  This  supplemental  notice 
proposes  to  adopt  an  additional  special 
condition  for  Petersen  Aviation,  Inc., 


modified  Gulfstream  Aerospace  Model 
500  Series  Airplanes  to  incorporate  ADI 
system  provisions  which  was  published 
in  the  Federal  Register  on  August  21, 
1986  (51  FR  29944).  This  special 
condition,  on  ADI  fluid  quantity 
indicators,  was  inadvertently  omitted 
from  the  original  Notice  of  Proposed 
Special  Conditions  No.  23-ACE-26.  This 
supplemental  notice  presents  this 
proposed  special  condition  for  public 
comment  and  completes  the  proposed 
special  conditions  for  the  ADI  fystem 
installation. 

date:  Comments  must  be  received  on  or 
before  September  30, 1987. 

address:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Regional  Counsel,  ACE-7,  Attn:  Rules 
Docket  Clerk,  Docket  No.  026CE,  Room 
No.  1558,  601  East  12th  Street,  Kansas 
City,  Missouri  64106.  All  comments  must 
be  marked:  Docket  No.  026CE. 
Comments  may  be  inspected  in  the 
Rules  Docket  weekdays,  except  Federal 
holidays,  between  7:30  a.m.  and  4:00 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Oscar  Ball,  Aerospace  Engineer, 
Standards  Office.  ACE-110,  601  East 
12th  Street,  Room  1656,  Federal  Office 
Building,  Kansas  City,  Missouri  64106, 
telephone  (816)  374-5688. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  these 
special  conditions  by  submitting  such 
written  data,  views  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
duplicate  to  the  address  specified  in  this 
notice.  All  communications  received  on 
or  before  the  closing  date  for  comments 
specified  in  this  notice  will  be 
considered  by  the  Administrator  before 
taking  action  on  these  proposals.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received.  All  comments  submitted  will 
be  available  in  the  Rules  Docket  for 
examination  by  interested  parties  both 
before  and  after  the  closing  date  for 
submission  of  comments. 

Background 

On  March  25, 1986,  Petersen  Aviation, 
Inc.,  Route  1,  Box  18,  Minden,  Nebraska 
68959,  submitted  an  application  for 
supplemental  type  certificate  (STC) 
approval  of  the  design  changes 
necessary  to  incorporate  an  ADI  system 
on  the  Gulfstream  Aerospace  Model  500 
Series  Airplanes.  This  installation 


incorporates  ADI  tanks,  pumps,  lines, 
and  associated  control  systems  to 
supply  ADI  fluid  to  the  engines  in 
measured  quantities  to  allow  the 
engines  to  be  operated  on  automobile 
gasoline  (autogas).  The  engines  will  be 
previously  certificated  for  use  of  autogas 
with  ADI  independently  of  the  airplane 
installation  certification. 

ADI  systems  are  considered  novel  and 
unusual  design  features;  therefore,  to 
enable  the  certification  of  such  systems, 
special  conditions  were  developed  and 
published  in  the  Federal  Register  s  a 
Notice  of  Proposed  Special  Conditions 
on  August  21, 1986  (51  FR  29944). 
Subsequently,  it  was  discovered  that 
one  paragraph  of  the  proposed  special 
conditions  had  inadvertently  been 
omitted  from  the  notice.  This 
supplemental  notice  presents  that 
omitted  paragraph  for  public  comment. 

List  of  Subjects  in  14  CFR  Parts  21  and 
23 

Aviation  safety.  Aircraft,  Air 
transportation.  Safety,  Tires. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  Sees.  313(a),  601  and  603  of  the 
Federal  Aviation  Act  of  1958.  as  amended  (49 
U.S.C.  1354(a).  1421.  and  1423);  49  U.S.C. 
106(g).  IRevised  Pub.  L.  97-449.  January  12, 
1983);  14  CFR  21.16  and  21.101;  and  14  CFR 
11.28  and  11.29(b). 

The  Proposed  Additional  Special 
Conditions  i 

Accordingly,  t{ie  Federal  Aviation 
Administration  proposes  the  following 
additional  special  condition  as  part  of 
the  type  certification  basis  for 
Gulfstream  Aerospace  Model  500  Series 
Airplanes  modified  to  incorporate  the 
Petersen  Aviation,  Inc.,  Anti-Detonation 
Injection  (ADI)  System. 

Proposed  Special  Condition  2  is 
revised  by  adding  a  new  paragraph  (k) 
to  read  as  follows: 

(k)  In  §  23.1337(b).  for  ADI  systems,  replace 
the  lead-in  paragraph  with  'There  must  be  a 
means  to  indicate  the  quantity  of  ADI  fluid  in 
each  tank.  A  dipstick,  sight  gauge,  or  an 
indicator,  calibrated  in  either  gallons  or 
pounds,  and  clearly  marked  to  indicate  which 
scale  is  being  used,  may  t>e  used.  In 
addition, 

Issued  in  Kansas  City,  Missouri  on  July  29, 
1987. 

lerold  M.  Chavkin, 
Acting  Director.  Central  Region. 
[FR  Doc.  87-19871  Filed  8-28-87;  8:45  am] 
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14  CFR  Parts  21  and  23 

[Docket  No.  031CE,  Notice  No.  23-ACE-29] 

Special  Conditions;  Piaggio  Model  P- 
180  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  proposed  special 
conditions. 

SUMMARY:  This  notice  proposes  special 
conditions  for  the  Piaggio  Model  P-180 
airplane.  The  airplane  will  have  novel 
and  unusual  design  features  when 
compared  to  the  state  of  technology 
envisaged  in  the  applicable 
airworthiness  requirements  in  Part  23  of 
the  Federal  Aviation  Regulations  (FAR). 
The  novel  and  unusual  design  features 
are  associated  with  the  use  of  advanced 
composite  materials  for  primary  flight 
structure,  the  location  of  the  propellers, 
forward  wing  (canard)  configuration, 
and  an  outward  opening,  main  entry 
door  in  the  pressurized  cabin  for  which 
the  regulations  do  not  contain  adequate 
or  appropriate  safety  standards.  This 
notice  contains  the  additional  safety 
standards  which  the  Administrator  finds 
necessary  to  establish  a  level  of  safety 
equivalent  to  that  envisioned  in  the 
applicable  regulations. 
DATE:  Comments  must  be  received  on  or 
bifore  September  30, 1987. 
ADDRESS:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  OfTice  of  the 
Regional  Counsel,  ACE-7,  Attention; 
Rules  Docket  Clerk,  Docket  No.  031CE. 
601  East  12th  Street,  Kansas  City, 
Missouri  64106:  or  delivered  in  duplicate 
to:  Room  1558,  601  East  12th  Street, 
Kansas  City,  MO.  All  comments  must  be 
marked:  Docket  No.  031 CE.  Comments 
may  be  inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Oscar  E.  Ball,  Aerospace  Engineer, 
Standards  Office,  ACE-110.  601  East 
12th  Street,  Room  1656,  Federal  Office 
Building,  Kansas  City,  MO  64106, 
telephone  (816)  374-5688. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  these 
special  conditions  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatorv'  docket  or 
notice  number  and  be  submitted  in 
duplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
specified  above  will  be  considered  by 


the  Administrator  before  taking  action 
on  this  proposal.  The  proposals 
contained  in  this  notice  mav  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
both  before  and  after  the  closing  date  in 
the  Rules  Docket  for  examination  by 
interested  persons. 

Type  Certification  Basis 

The  certification  basis  for  the  Piaggio 
Mode!  P-180  airplane  is  14  CFR,  Part  21, 
Section  21.29;  14  CFR,  Part  23,  effective 
February  1, 1965.  including  amendments 
23-1  through  23-30;  Special  Federal 
Aviation  Regulations  No.  27,  effective 
February  1, 1974,  including  amendments 
27-1  through  27-5;  14  CFR.  Part  36. 
effective  December  1, 1969,  including 
amendments  36-1  through  amendment 
effective  on  the  date  of  type 
certification;  exemptions,  if  any;  and 
any  special  conditions  resulting  from 
this  notice. 

Background 

On  December  29. 1983.  Rinaldo 
Piaggio,  S.p.A.  made  application  for  a 
type  certificate  through  Registro 
Aeronautico  Italiano  (RA!)  to  the  FAA 
Brussels  Office  for  the  Model  GP-180. 
and  submitted  a  revised  application 
changing  the  model  designation  to 
Model  P-180  on  November  12.  1986. 

The  Model  P-180  is  a  small,  normal 
category',  9-passenger  airplane  with  a 
partially  composite-structure  airframe, 
forward  wing  (canard)  with  aft- 
mounted,  T-fail  configuration,  laminar 
flow  wing  and  twin  turboprop  engines 
that  are  main-wing-mounted  with  pusher 
propellers  aft  of  the  main  wing  trailing 
edge. 

Special  conditions  may  be  issued  and 
amended,  as  necessary',  as  part  of  the 
type  certification  basis  if  the 
Administrator  finds  that  the 
airworthiness  standards  designated  in 
accordance  with  §  21,17(al(l)  do  not 
contain  adequate  or  appropriate  safety 
standards  because  of  novel  or  unusual 
design  features  of  an  airplane.  Special 
conditions,  as  appropriate,  will  be 
adopted  and  issued  after  public  notice, 
in  accordance  with  §§  11.28  and 
11.29(b),  effective  October  14, 1980,  and 
will  become  part  of  the  type  certification 
basis,  in  accordance  with  §  21.17(a)(2). 

The  proposed  type  design  of  the 
Model  P-130  airplane  contains  a  number 
of  novel  or  unusual  design  features  with 
respect  to  the  state  of  technology  not 
envisaged  by  the  applicable  Part  23 
airworthiness  standards  for  an  airplane 
to  be  type  certificated  under  Part  23 
requirements.  Special  conditions  are 
necessary  because  the  airworthiness 
requirements  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 


novel  and  unusual  design  features  for 
the  Model  P-180  airplane. 

The  Model  P-180  will  be  operated  at 
high  altitudes  where  stall-Mach  buffet 
encounters  are  likely  to  occur  which  are 
not  presently  addressed  in  Part  23.  A 
special  condition  is  proposed  which  will 
require  buffet  onset  tests  and  the 
inclusion  of  information  in  the  Airplane 
Flight  Manual/Pilot's  Operation 
Handbook  (AFM/POH)  to  provide 
guidance  to  the  flightcrew.  This 
information  will  enable  the  flightcrew  to 
plan  flight  operations  that  will  maximize 
the  maneuvering  capability  during  high 
altitude  cruise  flight  and  preclude 
inadvertent  operations  exceeding  the 
boundary'  of  perceptible  buffet. 

The  proposed  operating  envelope  for 
the  Model  P-180  airplane  includes  areas 
in  which  Mach  effects  (e.g..  buffet. 
changes  in  pressure  distribution  over  the 
main  wing  and  forward  wing  causing 
reduction  in  control  authority)  may  be 
significant.  The  anticipated  lew  drag  of 
the  airplane,  coupled  with  the  unusual 
design  features  associated  with  the 
forward  aerodynamic  surface,  and  the 
proposed  operating  envelope  are 
conditions  not  envisioned  by  the 
existing  Part  23  regulations.  These 
conditions  may  degrade  the  ability  of 
the  flightcrew  to  promptly  recover  from 
inadvertent  excursions  beyond 
maximum  operating  speeds  The  ability 
to  pull  at  least  1.5g  positive  load  factor 
is  needed  to  assure  that,  during  recovery 
from  upset,  the  airplane  speed  does  not 
coritinue  to  increase  to  a  value  where 
recovery  may  not  be  achievable  by  the 
average  pilot  or  flightcrew.  Accordingly, 
a  special  condition  is  proposed  to 
require  demonstration  of  the  ability  to 
recover  from  inadvertent  speed 
excursions  bevond  Vmo/M^o  an<^  up  'o 
Vo/Mn. 

Piaggio  has  selected  airfoil  designs  for 
the  Model  P-180  having  airfoil  pressure 
gradient  characteristics  and  smooth 
aerodynamic  surfaces  which  may  be 
capable  of  supporting  natural  laminar 
flow.  Changes  in  flying  qualities  and 
performances  may  occur  due  to  the  loss 
of  natural  laminar  flow  caused  by  rain, 
insects,  ice  or  other  contamination 
adhering  to  aerodynamic  surfaces. 

Airfoil  sections  whose  performance 
and  flying  qualities  are  substantially 
degraded  by  contamination,  which 
would  normally  be  encountered  in 
service,  were  not  envisaged  by  the 
existing  Part  23  requirements.  A  special 
condition  is  proposed  to  require  that  the 
airplane  comply  with  the  requirements 
of  §§  23.141  through  23.253  with  any 
contamination  on  the  aerodynamic 
surfaces  normally  encountered  in 
service  and  to  require  that  information 
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relating  to  any  resulting  performance 
degradations  be  provided  to  the  pilot. 

The  Model  P-180  primary  structure  is 
to  be  partially  constructed  of  composite 
material  which  requires  damage 
tolerance  methods  for  a  thorough 
fatigue-type  evaluation.  Composite 
materials  in  existence  and  commonly 
used  in  aircraft  airframes  at  this  time 
are  typically  more  susceptible  to 
different  types  of  damage  from  intrinsic 
and  discrete  sources  that  might 
adversely  influence  strength  properties 
{more  than  commonly  used  aluminum 
structure).  Because  of  this,  and  other 
factors,  it  is  generally  agreed  that 
damage  tolerance  criteria  should  be 
used  to  show  that  composite  material 
structure  can  withstand  the  repeated 
loads  of  variable  magnitude  expected  in 
service.  Furthermore,  because  of  *he 
lack  of  service  experience  base  for  these 
new  materials  and  their  mechanical 
properties  characteristics,  there  is  a 
need  to  apply  special  requirements  such 
as  (a)  limit  load  residual  strength  with 
large  area  manufacturing  defects  (e.g., 
weak  bonds)  and  impact  damage  from 
discrete  sources,  and  { j)  ab.'ity  to  carry 
ultimate  load  with  realistic  impact 
damage  at  the  threshold  of  detectability 
and  material  environmental  exposure 
effects.  A  special  condition  is  proposed 
to  require  that  composite  structural 
components  critical  to  safe  flight  be 
evaluated  by  damage  tolerance  criteria. 
When  damage  tolerance  is  shown  to  be 
impractical,  the  proposed  special 
condition  is  worded  to  permit  approval 
based  on  safe-life  testing. 

Part  23  does  not  address  loads  on  the 
canard  (forward  horizontal)  stabilizing 
surface.  Although  it  has  been  generally 
accepted  that  the  regulations  applicable 
to  the  main  wing  are  also  applicable  to 
the  Model  P-180  forward  wing,  Part  23 
has  not  been  amended  to  include 
appropriate  requirements.  A  special 
condition  is  proposed  to  clarify  and 
broaden  the  existing  Part  23 
requirements  to  account  for  the  airplane 
loads  associated  with  a  forward  lifting 
surface. 

This  special  condition  will  differ  from 
previous  special  conditions  on  this 
subject  issued  on  canard-configured 
airplanes.  The  differences  are 
associated  with  the  unique  configuration 
of  the  P-180  airframe  and  the  design 
approach  taken  by  the  applicant.  The  P- 
180  airplane  has  both  a  canard  surface 
forward  and  a  horizontal  stabilizing 
surface  aft. 

The  FAA  anticipates  loads  analysis  of 
the  P-180  airplane  will  show  it  to  be  a 
gust  critical  design.  Gust  critical  design 
means  simply  that  the  loads  on  the 
airplane  that  result  from  applying  gusts 
of  the  shape  and  velocity  set  forth  in  the 


requirements  are  higher  than  loads  that 
result  from  maneuvers. 

A  canard  configured  airplane 
responds  differently  than  a  conventional 
airplane  in  vertical  gusts.  The  forward 
wing  penetrates  the  gust  first,  and 
causes  the  airplane  to  pitch  up.  This 
results  in  an  increase  in  the  main  wing 
angle  of  attac:k  and  wing  airload,  when 
compared  with  a  conventional  airplane. 
FAA  considers  the  1-cosine  shape  and 
the  gust  criteria  of  §  23.333  to  be 
adequate  for  certification  of  canard  and 
tandem  wing  configurations.  However, 
this  requires  a  time  history  analysis  to 
determine  the  loads  on  the  lifting 
surfaces,  as  the  maximum  airloads  on 
the  forward  (canard)  and  main  wings 
occur  at  different  times,  and  neither 
occur  at  the  time  of  maximum  airplane 
vertical  loads. 

The  applicant  may  want  to  avoid 
running  time  histories  for  all  critical 
conditions.  A  simplified  method  may  be 
proposed,  however,  it  must  be  shown  to 
be  conservative  when  compared  with 
the  1-cosine  gust. 

The  Model  P-180  cabin  entrance  door 
opens  outward,  has  multiple  latches, 
and  has  a  seal  that  is  pressurized  with 
cabin  air.  If  this  type  door  is  not 
properly  closed  and  locked,  or  if  a 
failure  in  the  door  or  its  locking 
mechanism  occurs,  the  pressure  in  the 
cabin  can  blow  the  door  open,  resulting 
in  explosive  decompression  of  the  cabin 
and  possible  injury  to  its  occupants.  The 
high  cabin  differential  pressure  and 
outward  opening  doors  are  novel  and 
unusual  design  features  when  compared 
to  the  state  of  technology  envisaged  in 
the  applicable  Part  23  rules  because  the 
rules  do  not  contain  any  airworthiness 
standards  for  the  door  latching  and 
locking  mechanism  and  for  a  means  to 
warn  the  crew  when  the  doors  are  not 
properly  closed  and  locked.  A  special 
condition  is  proposed  to  apply 
appropriate  design  standards  to  the  door 
latching  and  locking  mechanism  and  to 
require  a  means  to  warn  the  crew  when 
the  doors  are  not  fully  closed  and 
locked. 

The  Model  P-180  utilizes  a  T-tail 
empennage  and  small  forward  wing 
(canard)  to  provide  the  necessary 
balancing  forces.  When  the  wing  flaps 
are  actuated,  the  large  pitching  moment 
changes  are  countered  by  movement  of 
flaps  on  the  forward  wing,  resulting  in 
little  trim  change  during  takeoff  and 
landing.  However,  if  movement  of  the 
forward  wing  flaps  is  not  in  harmony 
(synchronized)  with  the  main  wing  flap, 
excessive  stick  forces  will  result  or 
airplane  control  may  be  degraded. 
Section  23.701  addresses  designs 
where  flaps  on  opposite  sides  of  the 
airplane  must  be  synchronized  by  a 


mechanical  interconnection,  unless  the 
airplane  has  safe  flight  characteristics 
with  the  flaps  retracted  on  one  side  and 
extended  on  the  other.  Part  23  does  not 
envision  a  system  where  flaps  are 
incorporated  both  on  the  forward  wing 
and  the  main  wing  as  on  the  Model  P- 
180.  The  operating  mechanism  for  the 
main  wing  flaps  are  synchronized  by  a 
mechanical  interconnect. 
Synchronization  between  these 
surfaces,  and  between  each  forward 
wing  flap,  is  achieved  electrically,  but 
no  indicator  or  monitoring  system  is 
planned  to  detect  any  unsynchronized 
condition  or  prevent  flap  runaway.  For 
the  level  of  safety  intended  by  §  23.701. 
continued  safe  flight  to  landing  must  be 
demonstrated  for  each  combination  of 
synchronized  and  unsynchronized 
positions  between  the  main  and  forward 
V'ing  flaps.  A  special  condition  is 
proposed  to  require  that  the  airplane 
demonstrate  continued  safe  flight 
characteristics  for  each  combination  of 
synchronized  or  unsynchronized 
positions  of  the  main  wing  flaps  and  the 
forward  wing  flaps. 

The  Model  P-180  rear-mounted  pusher 
propellers  may  be  susceptible  to  contact 
with  the  runway  surface  at  the 
maximum  pitch  attitude  attainable 
during  takeoffs  and  landings.  A  special 
condition  is  proposed  to  provide 
adequate  ground  clearance.  If  a  tail  skid 
is  provided  to  show  compliance  with  the 
special  condition,  that  special  condition 
will  also  require  that  (1)  suitable  design 
loads  must  be  established  for  the  skid 
and  (2)  the  skid  and  its  supporting 
structure  must  be  designed  to  support 
those  loads. 

Since  the  aft  location  of  the  Model  P- 
180  propellers  is  an  unconventional 
design  feature,  passengers  and  ground 
personnel  may  be  less  aware  of  the 
proximity  of  the  propeller  blades.  A 
special  condition  is  proposed  to  require 
the  necessary  visibility  of  the  propeller 
discs  corresponding  to  similar 
requirements  of  Parts  27  and  29 
concerning  conspicuity  of  the  tail  rotor. 
Because  of  the  aft  propeller  location, 
ice  shed  from  the  wing  leading  edges, 
engine  air  inlet  duct  inertial  separator, 
and  other  parts  of  the  airplane  may 
impact  the  propeller  blades.  Impact  with 
shed  ice  fragments  may  have  an  adverse 
effect  on  the  strength  and  fatigue 
characteristics  of  the  propeller.  To 
ensure  propeller  integrity  and  continued 
availability  of  power,  a  special 
condition  is  proposed  to  either  prevent 
ice  from  accumulating  on  the  airplane 
forward  of  the  propellers,  or  to  assure 
that  ice  shed  into  the  propellers  will  not 
create  a  hazardous  condition.  Such 
protection  is  necessary  during  all 
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operating  conditions,  including 
unanticipated  encounters  with  icing 
conditions.  Also,  to  ensure  propeller 
integrity,  exhaust  gases  discharging  into 
the  plane  of  the  propeller,  not  covered 
by  §  23.1121,  must  be  considered. 

Small  airplanes  have  typically  been 
unpressurized  where  smoke  or  toxic 
fumes  could  be  evacuated  by  opening 
windows  or,  if  pressurized,  have  had 
maximum  operating  altitudes  such  that 
the  airplane  could  be  readily 
depressurized  to  evacuate  smoke  or 
toxic  fumes  without  creating  an  unsafe 
condition.  Thus,  the  small  airplane 
envisioned  in  the  Part  23  airworthiness 
standards  inherently  had  smoke 
evacuation  provisions.  The  Model  P-180 
will  not  have  the  inherent  smoke 
evacuation  provisions  due  to  the  higher 
differential  pressures,  longer  times 
needed  to  depressurize  and  ventilate  the 
cockpit,  and  the  need  for  immediate 
supplemental  oxygen  at  the  maximum 
operating  altitudes.  Accordingly,  a 
special  condition  is  proposed  to  require 
cockpit  ventilation  requirements 
corresponding  to  the  le\el  of  safety 
intended  by  the  airworthiness  standards 
applicable  to  the  Model  P-180  airplane. 

List  of  Subjects  in  14  CFR  Parts  21  and 
23 

Aviation  safety.  Aircraft,  Air 

transportation.  Safety, 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  S^-cs,  31,3(;i)  601,  and  603  of  the 
Federal  Aviatiiin  Act  of  1958;  as  amrndi'd  |49 
U,S.C,  1354(a),  1421.  and  14:31:  49  U  S,C. 
1061g)  (Revised  Pub.  L.  97-149,  lanuarv  12, 
19H3):  14  CFR  21,16  and  21  17:  and  14  CFR 
11,28  and  11  49, 

The  Proposed  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Administration  proposes  the  following 
special  conditions  as  a  part  of  the  type 
certification  basis  for  the  Piaggio  Model 
P-180  airplanes  and  future  changes  to 
the  airplanes: 

1.  Buffet  Onset  Envelope.  In  addition  to  the 
requirements  of|§  23,251  and  23,1585.  with 
the  airplane  in  the  cruise  configuration,  the 
positive  maneuvering  load  factors  at  which 
the  onset  of  perceptible  buffeting  occurs  must 
be  determined  for  the  ranges  of  airspeed  or 
Math  number,  weight,  and  altitude  for  which 
the  airplane  Is  to  be  certificated.  The  buffet 
onset  envelopes  determined  must  be 
furnished  as  information  m  the  Airplane 
Flight  Manual,  This  information  must  include 
envelopes  of  load  factor,  speed,  weight,  and 
altitude  which  provide  a  sufficient  range  for 
normal  operations.  The  buffet  onset 
envelopes  presented  may  reflect  the  center  of 
gravity  at  which  the  airplane  is  normally 
loaded  during  cruise  if  corrections  for  the 
effect  of  different  center  of  gravity  locations 
are  furnished. 


2.  Inadvertent  Excursions  Beyonii 
Maxiwum  Operating  Speeds.  In  addition  to 
the  requirements  of  §  23.251.  it  must  be 
possible  to  achieve  a  positive  load  factor  of 
1.5  for  recovery  from  inadvertent  speed 
excursions  beyond  V^o/Mmo  and  up  to  Vdf/ 
Mdf-  for  each  combination  of  weight,  altitude 
and  center  of  gravity, 

3.  Effects  of  Contamination  on  Laminar 
Flow  Airfoils.  In  the  absence  of  specific 
requirements  for  airfoil  contamination, 
airplane  airfoil  designs  which  have  airfoil 
pressure  gradient  characteristics  and  smooth 
aerodynamic  surfaces  which  may  be  capable 
of  supporting  natural  laminar  flow  must 
comply  with  the  following: 

(a)  It  must  be  shown  by  tests  or  analysis 
supported  by  tests  that  the  airplane  complies 
with  the  requirements  of  §|  23.141  through 
23.253  with  any  airfoil  contamination  which 
would  normally  be  encountered  in  service 
and  which  would  cause  significant  adverse 
effects  on  the  handling  qualities  of  the 
airplanes  resulting  from  the  loss  of  laminar 
flow. 

(b)  Significant  performance  degradations 
identified  as  resulting  from  the  loss  of 
laminar  flow  must  be  provided  as  part  of  the 
information  required  hy  §§  23.1585  and 
23.1587. 

4.  Evaluation  of  Composite  Structure.  In 
addition  to  complying  with  |  23.572.  all 
composite  structure,  the  failure  of  which 
would  result  in  catastrophic  loss  of  the 
airplane,  including  the  tail  section,  each 
forward  wing  and  its  attaching  structure,  and 
each  movable  control  surface,  must  be 
evaluated  to  the  damage  tolerance  criteria 
prescribed  in  paragraphs  (a)  through  (h)  of 
this  special  condition,  unless  shown  to  be 
impractical.  In  cases  shown  to  be  impractical, 
the  aforementioned  structure  must  be 
evaluated  in  accordance  with  the  criteria  of 
paragraphs  (a)  and  (j)  of  this  special 
condition.  Where  bonded  joints  are  used,  the 
structure  must  also  be  evaluated  in 
accordance  with  the  residual  strength  criteria 
in  paragraph  (i)  of  this  special  condition. 

(a)  It  must  be  demonstrated,  by  test  or  by 
analysis  supported  by  test  evidence,  that  the 
structure  is  capable  of  carrying  ultimate  load 
with  impact  damage.  The  level  of  impact 
damage  considered  need  not  be  more  than 
the  established  threshold  of  detectability 
considering  the  inspection  procedures 
employed. 

(b)  The  growth  rate  of  damage  that  may 
occur  from  fatigue,  corrosion,  intrinsic 
defects,  manufacturing  defects;  e.g..  bond 
defects,  or  damage  from  discrete  sources 
under  repeated  loads  expected  in  service;  i.e.. 
between  the  time  at  which  damage  becomes 
initially  detectable  and  the  time  at  which  the 
extent  of  damage  reaches  the  value  selected 
by  the  applicant  for  residual  strength 
demonstration,  must  be  established  by  tests 
or  by  analysis  supported  bv  tests. 

(c)  The  damage  growth,  between  initial 
detectability  and  the  value  selected  for 
residual  strength  demonstrations,  factored  to 
obtain  inspection  intervals,  must  permit 
development  of  an  inspection  program  for 
application  by  operations  and  maintenance 
personnel. 

(d)  Instructions  for  continued  airworthiness 
for  the  airframe  must  be  established 


consistent  with  the  result  of  the  damage 
tolerance  evaluations.  Inspection  intervals 
must  be  set  so  that  after  the  damage  initially 
becomes  detectable  by  the  inspection 
methods  specified  the  damage  will  be 
detected  before  it  exceeds  the  extent  of 
damage  for  which  residual  strength  is 
demonstrated. 

(e)  Loads  spectra,  load  truncation,  and  the 
locations  and  types  of  damage  considered  in 
the  damage  tolerance  evaluations  must  be 
documented  in  test  proposals. 

(f)  The  empennage,  tail  cone,  forward  wing, 
forward  wing  attaching  structure  and  each 
movable  control  surface,  must  be  shown  by 
residual  strength  tests,  or  analysis  supported 
by  residual  strength  tests,  to  be  able  to 
withstand  critical  limit  flight  loads, 
considered  as  ultimate  loads,  with  the  exieni 
of  damage  consistent  with  the  results  of  the 
damage  tolerance  evaluations. 

(g)  The  effects  of  material  variability  and 
environmental  conditions:  e.g..  exposure  to 
temperature,  humidity,  erosion,  ultraviolet 
radiation,  and/or  chemicals,  on  the  strength 
and  durability  properties  of  the  composite 
materials  must  be  accounted  for  in  the 
damage  tolerance  evaluations  and  in  the 
residual  strength  tests. 

(h)  The  structure  must  be  shown  by 
analysis  to  be  free  from  flutter  to  \d  with  the 
extent  of  damage  for  which  residual  strength 
is  demonstrated. 

(i)  In  lieu  of  a  non-destructive  inspection 
technique  which  assures  ultimate  load 
carrying  capability  of  each  bonded  ioint,  the 
limit  load  capacity  of  each  bonded  joint 
critical  to  safe  flight  must  be  substantiated  by 
either  of  the  following  methods  used  singly  or 
in  combination: 

(1)  The  maximum  disbonds  of  each  bonded 
joint  consistent  with  the  capability  to 
withstand  the  loads  in  paragraph  (f)  of  this 
special  condition  must  be  determined  by 
analysis,  tests,  or  both.  Disbonds  of  each 
bonded  joint  greater  than  this  must  be 
prevented  by  design  features. 

(2)  Proof  testing  must  be  conducted  on  each 
production  article  which  will  apply  the 
critical  limit  design  load  to  each  critical 
bonded  joint. 

(j)  For  those  structures  where  the  damage 
tolerance  method  is  shown  to  be  impractical, 
the  strength  of  such  structures  must  be 
demonstrated  by  tests,  or  analysis  supported 
by  tests,  to  be  able  to  withstand  the  repeated 
loads  of  variable  magnitude  expected  in 
service.  Impact  damage  in  composite  material 
components  which  may  occur  must  be 
considered  in  the  demonstration.  The  impact 
damage  level  considered  must  be  consistent 
with  detectability  by  the  inspection 
procedures  employed. 

5.  Loads,  (a)  In  addition  to  the  requirements 
of  paragraph  23.301(b).  the  following  shall  be 
required:  Methods  used  to  determine  load 
intensities  and  distribution  over  the  various 
aerodynamic  lifting  and  control  surfaces  must 
be  validated  by  flight  test  measurement 
unless  the  methods  used  for  determining 
those  loads  are  shown  to  be  reliable  or 
conservative  for  the  configuration  under 
consideration. 

(b)  In  lieu  of  paragraph  23.301(d).  the 
following  applies:  The  forward  lifting  surfaie 
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of  a  cdnard  or  a  tandem  wing  configuration 
must  meet  all  the  requirements  of  Part  23. 
Subpart  C,  "Structure",  applicable  to  a  wing. 

(c)  In  lieu  of  §  23.331  the  following  apply: 
(1)  The  appropriate  balancing  loads  must 

be  accounted  for  in  a  rational  or  conservative 
manner  when  determining  forward  and  main 
wing  loads  and  linear  inertia  loads 
corresponding  to  any  of  the  symmetrical 
flight  conditions  specified  in  §|  23.333 
through  23.341. 

(2]  The  incremental  forward  wing  and 
horizontal  tail  loads  due  to  maneuvering  and 
gusts  must  be  reacted  by  the  angular  inertia 
of  the  airplane  in  a  rational  or  conservative 
manner. 

(3)  Mutual  influence  of  the  aerodynamic 
surfaces  must  be  taken  into  account  when 
determining  flight  loads. 

(d)  In  addition  to  the  gust  load 
requirements  of  §  23.341  the  following 
applies: 

The  gust  loads  for  a  canard  or  a  tandem 
wing  configuration  must  be  computed  using  a 
rational  analysis  considering  the  gust  criteria 
of  §  23.333(cl  or  may  be  computed  in 
accordance  with  §  23.341  provided  the 
resulting  loads  are  shown  to  be  conservative 
with  respect  to  the  gust  criteria  of  §  23.333(c). 

(e)  in  lieu  of  the  balancing  loads 
requirements  of  §  23.421,  the  following  apply: 

(1)  A  horizontal  surface  balancing  load  is  a 
load  necessary  to  maintain  equilibrium  in  any 
specified  flight  condition  with  no  pitching 
acceleration. 

(2)  Horizontal  balancing  surfaces  must  be 
designed  for  the  balancing  loads  occurring  at 
any  point  on  the  limit  maneuvering  envelope 
and  in  the  flap  conditions  specified  in 

§  23.345.  The  distribution  in  figure  B6  of 
Appendix  B  ot  Part  23  may  be  used  only  on 
aft-mounted  horizontal  stabilizing  surfaces 
unless  its  use  elsewhere  is  shown  to  be 
conservative. 

(f)  In  addition  to  other  applicable 
requirements,  for  gust  loads  on  each 
horizontal  surface  forward  of  the  main  wing, 
the  following  apply: 

(1)  Each  horizontal  surface,  other  than  the 
main  wing,  must  be  designed  for  loads 
resulting  from — 

(i)  Gust  criteria  specified  in  J  23.333(c)  with 
flaps  retracted:  and 

(ii)  Positive  and  negative  gusts  of  25  f.p.s. 
nominal  intensity  at  V,  corresponding  to  the 
flight  conditions  specified  in  §  23.345(a)|2). 

(Z)  When  determining  the  total  load  on  the 
horizontal  surfaces  for  the  conditions 
specified  in  paragraph  (Hll)  of  this  special 
condition,  the  initial  balancing  loads  for 
steady  unaccelerated  flight  at  the  pertinent 
design  speeds,  Vp,  VV,  and  V'u  must  first  be 
determined.  The  incremental  load  resulting 
from  the  gusts  must  be  added  to  the  initial 
balancing  load  to  obtain  the  total  load. 

(g)  In  addition  to  the  requirements  of 

§  23.425,  for  gust  loads  on  the  horizontal  tail 
surface  of  a  canard  or  tandem  wing 
configuration,  the  loads  computed  in 
accordance  with  5  23.425  must  be  shown  to 
be  conservative  with  respect  to  the  gust 
criteria  of  §  23.333(c). 

6.  Outward  Opening  Doors  and  Exits  in  the 
Pressure  Cabin  or  Compartments.  In  addition 
to  the  requirements  of  §5  23.783  and  23.807, 
each  outward  opening  external  door  and  exit 
miHl  comply  with  the  following: 


(a)  There  must  be  a  means  to  lock  and 
safeguard  each  external  door  and  exit  against 
opening  in  flight,  either  inadvertently  by 
persons  or  as  a  result  of  a  mechanical  failure 
or  failure  of  a  single  structural  element,  either 
during  or  after  closure. 

(b)  There  must  be  a  provision  for  direct 
visual  inspection  of  the  locking  mechanism 
by  a  crewmember  to  determine,  under 
operational  lighting  conditions,  or  by  using  a 
flashlight  or  equivalent  lighting  source,  that 
all  external  doors  and  exits  are  fully  closed 
and  locked. 

(c)  There  must  be  a  visual  warning  means 
to  signal  flight  crewmembers  if  any  external 
door  or  exit  is  not  fully  closed  and  locked. 
The  means  must  be  designed  such  that  any 
failure  or  combination  of  failures  that  would 
result  In  an  erroneous  closed  and  locked 
indication  is  improbable. 

7.  Forward  and  Main  Wing  Flap 
Interconnection.  In  lieu  of  S  23.701(a): 

(a)  The  main  wing  flaps  and  the  related 
moveable  surfaces  as  a  system  must: 

(1)  Be  synchronized  by  mechanical 
connection;  or 

(2)  Maintain  synchronization  so  that  the 
occurrence  of  an  unsafe  condition  has  been 
shown  to  be  extremely  improbable:  or 

(b)  The  airplane  must  be  shown  to  have 
safe  flight  characteristics  with  any 
combination  of  extreme  positions  of 
individual  moveable  surfaces;  however, 
mechanically  inter-connected  surfaces  are  to 
be  considered  as  a  single  surface. 

8.  Propeller  Ground  Clearance.  In  addition 
to  the  propeller  clearance  requirements  of 

§  23.925,  the  following  apply; 

(a)  The  airplane  must  be  designed  such  that 
the  propellers  will  not  contact  the  runway 
surface  when  the  airplane  is  in  the  maximum 
pitch  attitude  attainable  during  normal 
takeoffs  and  landings:  and 

(b)  If  a  tail  bumper  or  an  energy  absorption 
device  is  provided  to  show  compliance  with 
paragraph  (a)  of  this  special  condition,  the 
following  apply: 

(1)  Suitable  design  loads  must  be 
established  for  the  tail  bumper  or  energy 
absorption  device;  and 

(2)  The  supporting  structure  of  the  tail 
bumper  or  energy  absorption  device  must  be 
designed  to  v\rithstand  the  loads  established 
in  paragraph  (b)(1)  of  this  special  condition 
and  inspection/replacement  criteria  must  be 
established  for  the  tail  bumper  or  energy 
absorbing  device  and  provided  as  part  of  the 
information  required  by  §  23.1529. 

9.  Propeller  Marking,  In  the  absence  of 
specific  regulations,  the  propellers  must  be 
marked  so  that  their  discs  are  conspicuous 
under  normal  daylight  ground  conditions. 

10.  Propeller  Ice  and  Exhaust  Cas 
Impingement  Protection.  In  the  absence  of 
protection  requirements  for  pusher  propellers, 
the  following  shall  apply: 

(a)  Ice  impingement  on  the  propeller:  All 
areas  of  the  airplane  forward  of  the 
propellers  that  are  likely  to  accumulate  and 
shsd  ice  into  the  propeller  disc  during  any 
operating  condition  must  be  suitably 
protected  to  prevent  ice  formation,  or  it  must 
be  shown  that  any  ice  shed  into  the  propeller 
disc  will  not  create  a  hazardous  condition. 

(b)  ExhausJ  gas  impingement  on  propeller: 
If  the  engine  exhaust  gases  are  discharged 


into  the  propeller  disc,  it  must  be  shown  by 
tests  or  analysis  supported  by  tests  that  the 
propeller  material  is  capable  of  continuous 
safe  operation, 

12.  Cockpit  Smoke  Evacuation.  In  the 
absence  of  specific  requirements  for  smoke 
evacuation,  the  following  apply: 

If  accumulation  of  hazardous  quantities  of 
smoke  in  the  cockpit  area  is  reasonably 
probable,  smoke  evacuation  must  be  readily 
accomplished  starting  with  full  pressunzation 
and  without  depressurization  beyond  safe 
limits. 

Issued  in  Kansas  City,  Missouri,  on  August 
13,  1987, 

Paul  K.  Bohr. 

Director.  Central  Region. 

[FR  Doc.  87-19866  Filed  &-28-87;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms  j 

27  CFR  Part  25 

[Notice  No.  637) 

Operation  of  a  Tavern  at  a  Brewery 

AGENCY:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Treasury. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  ATF  is  proposing  to  establish 
criteria  and  procedures  for  operating  a 
retail  beer  dealership  for  on-premises 
consumption  (a  tavern)  on  brewery 
premises.  This  proposal  is  the  result  of  a 
petition  submitted  by  Mr.  Bill  Owens, 
proprietor  of  Buffalo  Bill's  Brewery, 
located  in  Hayward,  California. 
DATE:  Written  comments  must  be 
received  by  October  30. 1987. 
ADDRESSES:  Send  written  comments  to: 
Chief,  FAA,  Wine  and  Beer  Branch, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  P.O.  Box  385,  Washington,  DC 
20044-0385,  (Notice  No.  637). 

Copies  of  written  comments  received 
in  response  to  this  notice  will  be 
available  during  normal  business  hours 
at:  ATF  Disclosure  Branch,  Room  4412, 
Ariel  Rios  Federal  Building,  1200 
Pennsylvania  Avenue,  NW„ 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  A,  Linthicum,  FAA,  Wine  and  Beer 
Branch,  (202)  566-7626. 

SUPPLEMENTARY  INFORMATION: 

Background 

Several  newly  established  breweries 
operate  contiguous  taverns  as  their  only 
sales  outlet.  ATF  believes  that  more 
breweries  will  establish  such  taverns  in 
the  future.  This  trend  presents  two 
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problems  under  existing  regulations. 
First,  the  tavern  must  be  segregated 
from  brewery  premises,  since 
regulations  prohibit  the  retention  of  tax- 
determined  beer  on  brewery  premises. 
Second,  by  law  beer  must  be  physically 
removed  in  portable  containers  from  the 
brewery  to  the  tavern.  ATF  has  some 
latitude  in  determining  the  size  and 
portability  of  the  container,  but  physical 
removal  is  required  by  law.  Taverns  are 
thus  forced  to  use  portable  packaging, 
including  physically  removing  a  small 
tank  which  ATT  has  determined  to  be  a 
"suitable  consumer  container".  Although 
they  would  prefer  to  dispense  beer 
through  pipelines  from  the  brewery, 
removal  of  beer  by  pipeline  is  only 
permitted  to  a  contiguous  distilled 
spirits  plant,  under  26  U.S.C.  5412. 

In  general,  the  law  permits  beer  to  be 
consumed  at  a  brewery  by  employees 
and  visitors  without  payment  of  tax. 
However,  the  sale  and  transfer  of 
possession  of  beer  for  consumption  at  a 
brewery  is  a  taxable  event  (26  U.S.C. 
5052(c)(1)). 

Proposal 

ATF  is  reconsidering  its  position  of 
precluding  the  retention  of  tax- 
determined  beer  on  brewery  premises, 
so  that  a  brewer  may  establish  a  tavern 
on  such  premises,  and  utilize  portable 
packages  or  dispense  beer  through 
pipelines.  It  is  also  necessary  to 
establish  certain  controls  and 
procedures  to  protect  the  revenue.  These 
controls  and  procedures  are  considered 
to  be  the  minimum  controls  which  are 
necessary  to  protect  the  revenue. 

The  proposed  regulations  will  amend 
§  25.23  to  specifically  provide  for  the 
operation  of  a  tavern  on  brewery 
premises  which  has  been  Approved 
pursuant  to  the  procedures  set  forth  in  a 
new  regulation,  §  25.25.  The  new 
regulation  provides  that  a  brewer 
desiring  to  operate  a  tavern  on  brewery 
premises  shall  submit  a  Brewer's  Notice, 
ATF  F  5130.10,  to  the  regional  director 
(compliance)  for  approval  prior  to 
engaging  in  the  operation.  This  notice 
will  be  approved  if  it  is  found  that  the 
operation  of  the  tavern  will  not 
jeopardize  the  revenue  or  impede  the 
effective  administration  of  the  beer 
regulations,  and  is  not  contrarj-  to  the 
law.  The  proposed  regulation  requires 
that  the  Brewer's  Notice  submitted  for 
approval  contain  information  on  (1)  the 
boundaries  of  the  tavern  and  the 
security  measures  used  to  segregate 
public  areas  from  non-public  areas,  (2) 
the  method  to  be  used  for  measuring 
beer  for  the  purposes  of  tax 
determination,  and  (3)  the  identification 
of  all  tanks  which  will  periodically 
contain  tax-determined  beer. 


In  addition  to  the  information  required 
in  the  Brewer's  Notice,  any  brewer 
operating  a  tavern  will  have  to  follow 
certain  procedures  deemed  necessary  to 
protect  the  revenue.  These  procedures 
require  the  brewer  to  (1)  determine  the 
tax  on  the  beer,  whether  in  bulk  or 
packaged,  prior  to  the  time  it  is 
dispensed  for  consumption  and  record 
such  tax  determination  in  the  brewer's 
records.  (2)  identify  each  tank  used  for 
tax  determination,  and  (3)  determine  the 
taxes  each  time  beer  is  added  to  a  tax- 
determination  tank.  Finally,  the 
proposed  regulation  provides  an 
exception  to  §  25.24  which  will  allow  the 
retention  of  tax-determined  beer  on 
brewery  premises  when  it  is  intended 
for  sale  at  a  tavern  operated  on  such 
premises. 

Public  Participation — Written  Comments 

Based  on  the  above  discussion.  ATF  is 
issuing  this  notice  of  proposed 
rulemaking  to  request  comments 
concerning  the  proposed  am.endments  of 
27  CFR  Part  25.  ATF  is  particularly 
interested  in  receiving  comments  on  the 
proposed  criteria  or  procedures.  Any 
alternatives  to  the  proposed  criteria  or 
procedures  will  be  carefully  considered, 
and  weighed  against  the  need  to  provide 
adequate  controls  to  protect  the 
revenue.  ATF  will  not  recognize  any 
material  or  comments  as  confidential. 
Comments  may  be  disclosed  to  the 
public.  Any  material  which  the 
respondent  considers  to  be  confidential 
or  inappropriate  for  disclosure  to  the 
public  should  not  be  included  in  the 
comment.  The  name  of  any  person 
submitting  a  comment  is  not  exempt 
from  disclosure.  Comments  received 
after  the  close  of  the  comment  period 
will  be  given  careful  consideration  if  it 
is  practical  to  do  so.  but  assurance  of 
consideration  cannot  be  given  except  as 
to  comments  received  on  or  before  the 
closing  date. 

Any  interested  person  who  desires  an 
opportunity  to  comment  orally  at  a 
public  hearing  should  submit  his  or  her 
request,  in  writing,  to  the  Director  within 
the  60  day  comment  penod.  The  request 
should  include  reasons  why  the 
respondent  believes  a  public  hearing  is 
necessary.  The  Director  reserves  the 
right  to  determine  whether  a  public 
hearing  should  be  held. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatorv'  flexibility  analysis  (5 
U.S.C.  603,  604)  are  not  applicable  to  this 
proposal  because  the  notice  of  proposed 
rulemaking,  if  promulgated  as  a  final 
rule,  will  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities.  The  proposal 
will  not  impose,  or  otherwise  cause,  a 
significant  increase  in  reporting, 
recordkeeping,  or  other  compliance 
burdens  on  a  substantial  number  of 
small  entities.  The  proposal  is  not 
expected  to  have  significant  secondary 
or  incidental  effects  on  a  substantial 
number  of  small  entities. 

Accordingly,  it  is  hereby  certified 
under  the  provisions  of  section  3  of  the 
Regulator^'  Flexibility  Act  (5  U.S.C. 
605(b))  that  this  notice  of  proposed 
rulemaking,  if  promulgated  as  a  final 
rule,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Executive  Order  12291 

In  compliance  with  Executive  Order 
12291,  ATF  has  determined  that  this 
proposal  is  not  a  "major  rule"  since  it 
will  not  result  in: 

(a)  An  annual  effect  on  the  economy 
of  SlCX)  million  or  more: 

(b)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  state,  or  local  government 
agencies,  or  geographic  regions:  or 

(c)  Significant  adverse  affect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Paperwork  Reduction  Act 

The  requirements  to  collect 
information  proposed  in  this  notice  have 
previously  been  approved  by  the  Office 
of  Management  and  Budget  under 
control  numbers  1512-0045  (Brewer's 
Notice)  and  1512-0333  (record  of  tax 
determination).  Comments  relating  to 
ATF's  compliance  with  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L.  96-511.  44 
U.S.C.  Chapter  35,  and  its  implementing 
regulations,  5  CFR  Part  1320— 
Controlling  Paperwork  Burdens  on  the 
Public,  should  be  submitted  to:  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  ATF  Desk  Officer,  Office  of 
Management  and  Budget.  Washington. 
DC  20503. 

Drafting  Information 

The  principal  author  of  this  document 
is  John  Linthicum  of  the  FAA.  Wine  and 
Beer  Branch,  Bureau  of  Alcohol, 
Tobacco  and  Firearms. 

List  of  Subjects  in  27  CFR  Part  25 

Administrative  practice  and 
procedure,  Authority  delegations.  Beer, 
Claims,  Electronic  fund  transfers,  Excise 
taxes.  Labeling,  Packaging  and 
containers,  Reporting  and  recordkeeping 
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requirements.  Research,  Surety  bonds. 
Transportation. 

Issuance. 

Title  27  CFR  is  amended  as  follows: 

PART  25— [AMENDED] 

1.  The  authority  citation  for  Part  25 
continues  to  read  as  follows; 

Authority:  5  U  S.C.  552(a);  19  U.S.C.  81c. 
1309;  26  U.S.C.  5002.  5051-5054,  5056,  5061. 
5091,  5111.  5113,  5142.  5143.  5146.  5222.  5401- 
5417,  5551.  5552,  5555,  5556,  5671,  5673,  5684, 
6011,  6061,  6065,  6091,  6109,  6151,  6301,  6302, 
6311,  6313,  6402,  6651,  6656.  6676,  6806.  7011. 
7342,  7606,  7805;  31  U.S.C.  9301,  9303-9308. 

2.  The  table  of  sections  in  Part  25  is 
amended  to  add  the  heading  of  §  25.25, 
as  follows: 

Sec. 
***** 

25.25    Operation  of  a  tavern  on  brewery 

premises. 
•  *  *  •  • 

3.  Section  25.23  is  ame.aded  by  making 
conforming  changes  in  the  punctuation 
and  continuity  of  paragraphs  fb)(4)  and 
(b)(5),  by  adding  a  new  paragraph  (b)(6). 
and  by  revising  paragraph  (c).  to  read  as 
follows; 

§  25.23    Restrictions  on  use. 

***** 

(b)  Other  authorized  uses.  '  *  * 
***** 

(4)  Are  in  the  public  interest  because 
of  emergency  conditions; 

(5)  Involve  experiments  or  research 
projects  related  to  equipment,  materials, 
processes,  products,  by-products,  or 
waste  of  the  brewery;  or 

(6)  Involve  operation  of  a  tavern  on 
brewery  premises  in  accordance  with 
§  25.25. 

(c)  Application.  Except  as  provided  in 
§  25.25  for  operation  of  a  tavern  on 
brewery  premises,  a  brewer  desiring  to 
use  a  brewery  for  other  purposes  shall 
submit  to  the  Director  through  the 
appropriate  regional  director 
(compliance),  an  application  listing  the 
purposes.  The  Director  will  approve  the 
application  if  the  use  for  other  purposes 
will  not  jeopardize  the  revenue  or 
impede  the  effective  administration  of 
this  part  and  is  not  contrary  to  specific 
provisions  of  law, 

(Sec.  201,  Pub.  L.  85-859,  72  Stat.  1389,  as 
amended  (26  U.S.C.  5411)) 

§25.24    [Amended] 

4.  Paragraph  (a)  of  §  25.24  is  amended 
by  replacing  "§  25.213"  with  "§  25.25  or 
§  25.213". 

5.  In  Subpart  C,  immediately  after 
§  25.24,  the  following  new  §  25.25  is 
added  to  read  as  follows; 


§  25.25    Operation  of  a  tavern  on  brewery 
premises. 

(a)  General.  A  brewer  desiring  to 
operate  a  tavern  as  an  alternate  use  of 
brewery  premises,  shall  submit  a 
Brewer's  Notice.  ATF  F  5130.10, 
containing  the  information  required  by 
paragraph  (b)  of  this  section.  If  the 
regional  director  (compliance)  finds  that 
the  operation  of  the  tavern  on  brewery 
premises  will  not  jeopardize  the  revenue 
or  impede  the  effective  administration  of 
this  part  and  is  not  contrary  to  specific 
provisions  of  law,  the  approval  of  the 
Brewer's  Notice,  ATF  F  5130.10,  shall 
constitute  approval  of  the  alternate  use 
of  brewery  premises,  in  lieu  of  the 
application  required  by  §  25.23.  As  used 
in  this  section,  "tavern"  means  a  portion 
of  brewery  premises  where  beer  is  sold 
to  consumers. 

(b)  Brewer's  notice.  In  preparing  the 
Brewer's  Notice,  ATF  F  5130,10.  the 
applicant  shall  show  the  following 
information,  in  addition  to  the 
information  required  by  the  form: 

(1)  The  applicant  shall  identify  the 
portion  of  the  brewery  which  will  be 
operated  as  a  tavern  by  providing  a 
diagram  or  narrative  description  of  the 
boundaries  of  the  tavern.  The  diagram 
or  description  shall  identify  areas  of  the 
brewery  which  are  accessible  to  the 
public  and  areas  which  are  not.  The 
applicant  shall  describe  security 
measures  to  be  used  to  segregate  public 
areas  from  non-public  areas. 

(2)  The  applicant  shall  describe  in 
detail  the  method  to  be  used  for 
measuring  beer  for  the  purposes  of  tax 
determination. 

(3)  The  applicant  shall  identify  the 
tanks  which  will  periodically  contain 
tax-determined  ueer,  and  any  other 
areas  where  tax-determined  beer  will  be 
stored. 

(c)  Procedures.  The  following 
procedures  shall  apply  to  operation  of  a 
tavern  on  brewery  premises: 

(1)  The  brewery  shall  have  a  suitable 
method  for  measurement  of  the  beer, 
such  as  a  meter  or  gauge  glass.  Tax 
determination  shall  consist  of  the 
measurement  of  the  beer  and  the 
preparation  of  the  brewer's  record  of  tax 
determination,  required  by 

§  25.292(a)(8).  The  taxes  shall  be 
determined  prior  to  the  time  that  the 
beer  is  dispensed  into  a  container  for 
consumption. 

(2)  If  the  brewer  uses  one  or  more 
tanks  for  tax  determination,  the 
following  procedures  shall  apply: 

(i)  Each  such  tank  shall  be  durably 
marked  with  the  words  "tax- 
determination  tank"; 

(ii)  The  taxes  sha'l  be  determined 
each  time  beer  is  added  to  a  tax- 
determination  tank;  and 


(iii)  The  brewer  may  never 
simultaneously  pump  into  and  out  of  a 
tax-determination  tank. 

(3)  A  brewer  qualified  under  this 
section  may  store,  on  brewery  premises, 
tax-determined  beer  which  is  intended 
for  sale  at  a  tavern  operated  on  brewer>' 
premises,  in  accordance  with  this 
section.  The  prohibition  of  §  25.24  shall 
not  apply  to  such  tax-determined  beer. 

(4)  Beer  consumed  by  employees  and 
visitors  in  the  brewery's  tavern  shall  be 
beer  on  which  the  tax  has  been  paid  or 
determined. 

Dated;  July  21,  1987. 
Stephen  E.  Higgins, 
Director. 

Approved:  August  14, 1987. 
Francis  A.  Keating  U, 
Assistant  Secretary  (Enforcement). 
[VR  Doc.  87-19791  Filed  8-28-87;  8:45  am) 
BILUNQ  CODE  4810-31-M 


POSTAL  SERVICE 
39  CFR  Part  266 

Privacy  Act  of  Information;  Schedule 
of  Fees 

agency:  Postal  Service. 
action:  Proposed  rule. 

summary:  The  Postal  Service  proposes 
to  amend  its  Privacy  Act  regulations 
relating  to  fees  that  may  be  charged  in 
connection  with  Privacy  Act  requests  for 
records  to  make  them  consistent  with 
the  changes  made  in  its  FOIA  fee 
schedule  pursuant  to  the  guidelines 
recently  issued  by  the  Office  of 
Management  and  Budget  (52  FR  10012  of 
March  27, 1987]  implementing  the  fee 
provisions  of  the  Freedom  of 
Information  Reform  Act  of  1986,  and  to 
reflect  the  increase  in  the  direct  cost  to 
the  Postal  Service  of  duplicating  records 
(from  10  cents  to  15  cents  per  page). 
date:  Comments  concerning  the 
proposed  fee  provisions  should  be 
received  on  or  before  September  30, 
1987. 

address:  Written  comments  should  be 
addressed  to  Records  Office.  U.S.  Postal 
Service,  475  L'Enfant  Plaza,  SW., 
Washington,  DC  20260-5010.  Copies  of 
written  comments  received  will  be 
available  for  public  inspection  and 
photocopying  between  9:00  a.m.  and  4:00 
p.m.  in  Room  8121  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  J.  Smith,  Program  Manager, 
Records  Office  (202)  268-2931, 
SUPPLEMENTARY  INFORMATION:  The  fee 

schedule  i  .eluded  in  this  proposal,  i.e.. 
to  cover  requests  for  information  about 
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an  individual  (made  by  the  subject 
individual  or  authonzed  representative) 
would  amend  39  CFR  266.8  to  conform 
the  fees  charged  for  duplication  of 
records  under  the  Privacy  Act  to  the 
duplication  fees  reflected  in  39  CFR 
265.8(c)(4),  Freedom  of  Information  Act 
(FOIA)  fee  regulations  (52  FR  13667  of 
April  24.  1987).  In  effect,  the  duplication 
fee  assessed  for  processing  a  request  for 
information  maintained  within  a  privacy 
system  of  records  would  be  consistent 
with  the  fee  charged  for  processing  a 
request  for  information  about  an 
individual  made  by  the  subject  of  the 
information  pursuant  to  the  FOIA. 

List  of  Subjects  in  39  CFR  Part  266 

Postal  Service,  Privacy. 
Accordingly.  Part  266  of  39  CFR  is 


amended  as  follows: 

PART  266— PRIVACY  OF 
INFORMATION 

1.  The  authority  citation  for  Part  266 
continues  to  read  as  follows; 

Authority:  39  U.S.C.  401:  5  U  S  C  552a. 

2.  Section  266.8  is  revised  to  read  as 
follows; 

§  266.8    Schedule  of  fees. 

(a)  Policy.  The  purpose  of  this  section 
is  to  establish  fair  and  equitable  fees  to 
permit  duplication  of  records  for  subject 
individuals  (or  authorized 
representatives)  while  recovering  the 
full  allowable  direct  costs  incurred  by 
the  Postal  Service. 

(b)  Duplication.  (1)  For  duplicating 
any  paper  or  micrographic  record  or 
publication  or  computer  report,  the  fee  is 
S.15  per  page,  except  that  the  first  100 
pages  furnished  in  response  to  a 
pdrticular  request  shall  be  furnished 
without  charge.  See  paragraph  (d)  of  this 
section  for  fee  limitations. 

(2)  The  Postal  Service  may  at  its 
discretion  make  coin-operated  copy 
machines  available  at  any  location.  In 
that  event,  requesters  will  be  given  the 
opportunity  to  make  copies  at  their  own 
expense. 

(3)  The  Postal  Service  normally  will 
not  furnish  more  than  one  copy  of  any 
record. 

(c)  .Aggravating  requests.  When  the 
custodian  reasonably  believes  that  a 
requester  is  attempting  to  break  a 
request  for  similar  types  of  records 
down  into  a  series  of  requests  in  order 
to  evade  the  assessment  of  fees,  the 
custodian  may  aggregate  the  requests 
and  charge  accordingly. 

(d)  Limitations.  No  fee  will  be  charged 
an  individual  for  the  process  of 


retrieving,  reviewing,  or  amending  a 

record  pertaining  to  that  individual. 

Fred  Eggleston. 

Assiitant  General  Counsel.  Legislative 

Division. 

[FR  Doc.  87-19879  Filed  8-28-87.  8:45  am) 

BILLING  CODE  7710-12-M 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

I  MM  Docket  No.  87-329,  RM-56991 

Radio  Broadcasting  Services; 
Wickenburg,  AZ 

AGENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  This  document  requests 

comments  on  a  petition  by  Consolidated 
Communications  Network.  Inc..  seeking 
the  substitution  of  FM  Channel  287C2 
for  Channel  288A  at  Wickenburg. 
Arizona,  and  modification  of  the  license 
of  Station  KUUKIFM)  accordingly,  to 
provide  that  community  with  its  first 
wide  coverage  area  VM  service 
DATES:  Comments  must  be  filed  on  on 
before  October  16. 1987    and  reply 
con  ments  on  or  before  November  2, 
1987. 

ADDRESS:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  ser\'e  the 
petitioner's  counsel,  as  follow^s:  loel 
Rothstein  Wolfson.  Esq..  1815  H  Street, 
NW.,  Suite  600.  Washington,  DC  2tXX)6, 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  V.  joyner,  Mass  Media  Bureau. 
I202)634-6,S30. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  .Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
87-329.  adopted  August  3.  1987,  and 
released  August  25.  1987.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copv  contractors,  International 
Transcription  Service.  (202)  857-3800, 
2100  M  Street.  Suite  140.  Washington, 
DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 


consideration  or  court  review,  rII  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  informalKW  regarding  proper  filing 
procedures  for  comments,  See  47  CFR 
1  415  and  1.420. 

List  of  SubjecU  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Mark  N.  Lipp, 

Chief.  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
[FR  Doc.  87-19929  Filed  8-^28-87;  8:45  am) 

BILUNG  COOE  6712-01-M 


47  CFR  Part  73 

iMM  Docket  No.  87-311,  RM-5858  and  RM- 
S8591 

Radio  Broadcasting  Services;  Virden 
and  Rushville.  IL 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule^ 

summary:  This  document  requests 
comments  on  two  separately  filed 
petitions.  The  first,  submitted  by  Virden 

Broadcastine  Corporation,  licensee  of 
Station  WRVl-FM.  'Virden,  Illinois, 
proposes  to  substitute  Charmel  259B1  for 
Channel  244A  and  to  modify  its  Class  A 
license  accordingly.  The  second  petition, 
was  filed  by  Berry-Price 
Communications,  licensee  of  Station 
W  KXQ(FM),  Rushville.  Illinois, 
propiising  to  modify  its  license  to  a 
Class  Bl  facility  by  substituting  Channel 
244B1  for  Channel  244A  at  Rushville. 
This  proposal  in  contingent  on 
WRV1(FM]  moving  from  its  current 
channel  (244A). 

dates:  Comments  must  be  filed  on  on 
before  October  13, 1987,  and  reply 
comments  on  or  before  October  28, 1987. 
address:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows: 
Randall  J.  Miller.  President.  Virden 

Broadcasting  Corporation,  815  West 

Dean,  Box  68,  Virden,  Illinois  62690 
L.K.  "Bud"  Price.  President.  Berry-Price 

Communications.  P.O.  Box  396, 

Rushville.  Illinois  62681 

FOR  FURTHER  INFORMATION  CONTACT: 

Montrose  H  Tyee,  Mass  M.-nia  Bureau. 
(202)  634-6530. 
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SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
e:"-.)!!.  ddopted  July  27,  1987,  ;jnd 
reh^ased  August  24,"  1987.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  2301,  1919  .M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commissions 
copy  contractors.  International 
Transcription  Service,  (2021  857-3800, 
21(J()  M  Street.  Suite  140,  Washington. 
DC  20037. 

F'rox  isions  of  the  Regulation 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subj>>ct  to  Commission 
consideration  or  court  review,  all  ex 
parte  contac's  are  prohibited  in 
Commission  proceeduigs,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1  -ii5  and  1.420 

List  of  Subjects  in  47  CFR  P.jrt  73 

K.idio  broadcasting. 

Federal  Communications  Commission 
Mark  N.  Lipp. 

Chjff.  AJIocatiuns  Branch,  Policy  andRulfi: 

Division,  Mass  Media  Bureau. 

|FR  Doc  87-T»30  F!lfd  8-2ft-87:  8:45  am] 

dlLLIKlG  COOe  67)2-01-*l 


47  CFR  Part  73 

(MM  Docket  No,  87-328,  RIM-57401 

Radio  Broadcasting  Services; 
Senatobia,  MS 

AGENCY:  Federal  Communications 

t'ommission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by 
Christian  Impact.  Inc.,  requesting  the 
allocation  of  FM  Channel  229A  to 
St>natobia,  Mississippi. 
DATES:  Comments  must  be  filed  on  or 
before  Octoht'r  16.  1987,  and  reply 
comments  on  or  before  November  2, 
1987. 

ADDRESS:  Federal  Communications 
Commission.  Washington,  DC  20,554.  In 
addition  to  filing  communis  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant. 


as  follows:  William  Ray  Ingram, 
Christian  Impact,  Inc.,  359  West  Cherry 
Circle,  Memphis,  Tennessee  38117. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle.  Mass  Media 
Bureau,  (202|  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  iS  8 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No, 
87-328,  adopted  August  3,  1987.  and 
released  August  25, 1987.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW,.  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service.  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1,1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Fart  73 

Radio  broadcasting. 

Federal  Communications  Commisson. 
Mark  N.  Lipp, 

Chief.  Allocatioti  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc,  87-19931  Filed  8-2fl-87;  8:45  am) 
BILLING  CODE  6712-OJ-M 


47  CFR  Part  73 

[MM  Docket  No.  87-320,  RM-5906] 

Television  Broadcasting  Services; 
Albuquerque,  NM 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  by  Exponential 
Broadcasting  Association  proposing  the 
allocation  of  UHF  TV  Channel  50  to 
Albuquerque,  New  Mexico,  as  the 
community's  ninth  local  television 


service.  Channel  50  can  be  allocated  to 
Albuquerque  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction. 

DATES:  Comments  must  be  filed  on  or 
before  October  13, 1987,  and  reply 
comments  on  or  before  October  28. 1987, 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Robert  J.  DeMattia, 
President,  Exponential  Broadcasting 
Association,  4721  Danube  Drive,  N.E„ 
Albuquerque,  New  Mexico  87111 
(Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  JS  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
87-320,  adopted  July  29, 1987,  and 
released  August  24, 1987.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Docket  Branch  (Room  230),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800. 
2100  M  Street,  NW.,  Suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  a  Notice  of  Proposed  Rule 
Making  is  issued  until  the  matter  is  no 
longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contracts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1,1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  See  47  CFR 
1,415  and  1.420, 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 

Federal  Communications  Commission. 
Mark  N,  Lipp,  I 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  Medio  Bureau. 

jFR  Doc.  87-19934  Filed  8-28-87;  8:45  amj 
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47  CFR  Part  73 

(MM  Docket  No.  87-318,  RM-58251 

Radio  Broadcasting  Services;  Tri-City, 
OR 

AGENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  by  Robert  W. 
Larson  d/b/a  Gee  Jay  Broadcasting, 
seeking  the  allocation  of  Channel  288A 
to  Tri-City.  Oregon,  as  the  community's 
first  local  FM  service.  Channel  288A  can 
be  allocated  to  Tri-City  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  7.2  kilometers  (4.5 
miles)  northwest  to  avoid  a  short- 
spacing  to  the  construction  permit  of 
Station  KHUG-FM.  Channel  2B6C1, 
Phoenix,  Oregon.  The  allocation  is  also 
contmgent  upon  the  licensing  of  Station 
KYNG-FM,  Coos  Bay,  Oregon,  on 
Channel  293C2  as  specified  in  its 
outstanding  construction  permit  (BMPH- 
8610071A)  in  lieu  of  its  present  Channel 
288A.  Petitioner  is  requested  to  state  its 
intention  to  apply  for  the  channel  if 
allocated  since  it  failed  to  do  so  in  its 
petition. 

DATES:  Comments  must  be  filed  on  or 
before  October  13,  1987,  and  reply 
comments  on  or  before  October  28, 1987. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554,  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Robert  VV.  Larson,  Gee  Jay 
Broadcasting,  P.O.  Box  1555,  916 
Douglas  Street,  Myrtle  Creek,  Oregon 
9"457  (Petitioner). 

FOR  FURTHER  INFORMATION 
CONTACT:  Leslie  K.  Shapiro.  Mass 
Media  Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  IS  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
87-318.  adopted  July  29.  1987,  and 
released  August  24.  1987,  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street,  NVV.;  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800, 
2100  M  Street,  NW.;  Suite  140, 
Washington,  DC  20037, 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 


Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Propcsed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  '"3 

Radio  broadcasting. 

Federal  Communications  Commission. 
Mark  N.  Lipp, 

Chief,  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[PR  Doc.  87-19932  Filed  8-28-87:  8:45  am) 
BILLING  CODE  6712-01-M 

47  CFR  Part  73 

IMM  Docket  No.  87-319,  RM-57551 

Radio  Broadcasting  Services; 
Watertown,  SD 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  by  Lake  Region 
Broadcasting  Company  to  allocate 
Channel  225C1  to  Watertown.  SD,  as  the 
community's  third  local  FM  service, 
Channel  225C1  can  be  allocated  to 
Watertown  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  a  site 
restriction. 

DATES:  Comments  must  be  filed  on  or 
before  October  13, 1987.  and  reply 
comments  on  or  before  October  28, 1987. 
ADDRESS:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Richard  F.  Swift,  Esq., 
Tiernev  &  Swift,  120O-18th  Street,  NW.. 
Suite  210,  Washington.  DC  20036 
(Counsel  to  petitionpr), 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 

(2021  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  iS  8 

summary  of  the  Commissions  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
87-319,  adopted  July  29,  1987.  and 
released  August  24.  1987.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 


Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800. 
2100  M  Street  NW..  Suite  140. 
Washington,  DC  20037, 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  F*roposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  4"  CFR  Part  "3 

Radio  broadcasting. 

Federal  Communications  Commission. 
Mark  N.  Lipp. 

Chief,  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
|FR  Doc.  87-19933  Filed  8-28-67:  8:45  am) 

BILLING  CODE  6?'2-0'-lll 


INTERSTATE  COMMERCE 
COMMISSION 

^9  CFR  Chapter  X 

[Ex  Parte  No.  290  (Sub-No.  2)1 
Railroad  Cost  Recovery  Procedures 

agency:  Interstate  Commerce 

Commission. 

action:  Extension  of  time  to  file 

comments  and  replies  to  notice  of 

proposed  rules. 

SUMMARY:  In  the  Federal  Register  Notice 

of  August  14.  1987  (52  FR  30393)  the 
Commission  established  September  14, 
1987  as  the  due  date  for  comments  and 
15  days  thereafter  as  the  due  date  for 
replies  concerning  the  proposal  to 
release  to  the  public  all  non-proprietary 
data  used  in  calculating  the  all  inclusive 
index  of  railroad  input  prices.  The  index 
is  used  to  calculate  the  quarterly  rail 
cost  adjustment  factor.  At  the  request  of 
the  Association  of  American  Railroads 
the  due  dates  have  been  postponed  to 
September  30. 1987  for  filing  comments 
and  to  October  15. 1987  for  filing  replies. 
DATES:  Comments  are  due  September 
30, 1987  and  replies  are  due  October  15, 
1987. 
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FOR  FURTHER  INFORMATION  CONTACT: 

\V;!;^im  T  nono  (202)  27')-7:!54 

iir 
RoiitT!  (;.  !l,(->f'k  1202)  275-<)iKi8 
TUU  for  hearing  impaired  (202)  275-1721 

By  the  Coniniis;,ion.  Ptul  M   !  ,imboley, 
A(  ling  Chdirman. 
Noreta  R.  McGee, 

i:-K  [),i(    rtr-l<i')jn  F!,.J  B-JH-H7;  8:45  am] 
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Notices 


Federal  Register 
Vol.  52,  No.  168 
Monday.  August  31.  1387 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than   njles  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,   committee   meetings,   agency 
decisions  and  rulings,  delegations  of 
authorrty,   filing  of   petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing   in   this  section. 


DEPARTMENT  OF  AGRICULTURE 
Office  of  Energy 

National  Panel  on  Cost  Effectiveness 
of  Fuel  Ethanol  Production;  Meetings 

agency:  Office  of  Energy,  USDA. 
action:  Notice  of  meetings. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Pub. 
L.  92-463,  as  amended,  the  Office  of 
Energy,  USDA  announces  two 
forthcoming  meetings  of  the  National 
Panel  on  Cost  Effectiveness  of  Fuel 
Ethanol  Production. 

September  meetings;  September  23, 
1987, 1:00  p.m.  to  7:00  p.m.,  and 
September  24, 1987  8:00  a.m.  to  2:30  p.m. 
at  American  Farm  Bureau  Federation, 
600  Maryland  Avenue  SW.,  Suite  800. 
Washington,  DC. 

October  meeting:  October  14. 1987, 
8:30  a.m.  to  4:30  p.m.  at  Room  3056-S, 
South  Building,  USDA,  14th  and 
Independence  Avenue  SW.,  Washington 
DC. 
FOR  FURTHER  INFORMATION  CONTACT: 

Earle  E.  Gavett,  Office  of  Energy,  USDA, 
Washington.  DC  20250-2600.  202^147- 
2634. 

SUPPLEMENTARY  INFORMATION:  The 
USDA  National  Panel  on  Cost 
Effectiveness  of  Fuel  Ethanol  Production 
was  established  under  section  13  of  the 
Farm  Disaster  Assistance  Act  of  1987 
(Pub.  L.  100-45)  to  conduct  a  study  of  the 
cost  effectiveness  of  fuel  ethanol 
production  for  Congress  and  the 
Secretary  of  Agriculture.  The  Panel  is 
comprised  of  seven  members 
representing  various  agricultural,  fuel 
ethanol  and  government  interests.  The 
meetings  will  be  open  to  the  public. 

Agenda 

September  23.  1987 

1:00  p.m. 
— Review  draft  report. 

— Preliminary  discussion  of  findings. 


7:00  p.m. — Adjourn. 

September  24.  1987 

8:30  a.m. 
— Review  draft  report. 

— Preliminary  discussion  of  findings. 
2:30  p.m.— Adjourn. 

October  14.  1987 

8:30  a.m. — Review  and  approve  Final 

Report. 
4:30  p.m. — Adjourn. 
Earle  E.  Gavett, 
Director.  Office  of  Energy. 
[FR  Doc.  87-19982  Filed  8-28-8";  8  45  am] 
BtLUHQ  CODE  3410-73-M 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  0MB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act(44U.S,C.  Chapter  35). 
Agency:  Bureau  of  the  Census. 
Title:  Manufacturers'  Shipments, 
Inventories,  and  Orders. 

Form  Number:  Agency — M-3  (SD),  M- 
3  (MD):  OMB— 0607-0008. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  4,900  respondents;  19.600 
reporting  hours. 

Needs  and  Uses:  This  is  the  only 
survey  that  provides  monthly  statistical 
information  to  Government  and  industry 
on  the  entire  manufacturing  sector  of  the 
economy.  These  statistics  are  an 
essential  part  of  the  development  of  the 
gross  national  product  accounts,  and  the 
survey  is  designated  a  "principal 
Federal  economic  indicator"  by  the 
Office  of  Information  and  Regulatory 
Affairs. 
Frequency:  Monthly. 
Respondent's  Obligation:  Voluntary. 
OMB  Desk  Officer:  Francine  PicouU, 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals.  (202)  377-3271, 
Department  of  Commerce.  Room  H6622, 
14th  and  Constitution  Avenue  NW.. 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 


Francine  Picoult.  Room  3228,  New 
Executive  Office  Building.  Washington, 
DC  20503. 

Dated:  August  25.  1987. 
Edward  Michals, 

Departmental  Clearance  Officer.  Office  of 
Management  and  Organization. 
[FR  Doc.  87-19956  Filed  8-28-8";  8:45  am] 
BILUNG  CODE  J510-07-II 

Foreign-Trade  Zones  Board 

[Docket  No.  11-87] 

Foreign-Trade  Zone  70,  Detroit, 
Michigan;  Application  for  Subzones  by 
General  Motors  Auto  Assembly  Plants 
In  Detroit,  and  Orion  Township,  Ml 

Notice  is  hereby  given  that  an 
application  has  been  submitted  to  the 
Foreign-Trade  Zones  Board  (the  Board) 
bv  the  Greater  Detroit  Foreign-Trade 
Zone,  Inc.  (GDFTZ),  grantee  of  Foreign- 
Trade  Zone  70.  requesting  special- 
purpose  subzone  status  for  two  General 
Motors  Corporation  (CM)  auto  assembly 
plants,  one  in  the  City  of  Detroit,  the 
other  in  Onon  Township,  Michigan, 
adjacent  to  the  Detroit  Customs  port  of 
entry.  The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  Zones  Act.  as  amended 
(19  use  81a-81ul,  and  the  regulations  of 
the  Board  (15  CP-R  Part  400).  It  was 
formally  filed  on  August  17, 1987. 

The  proposed  subzones  would  involve 
GM's  Detroit/Hamtramck  (D/H)  and 
Orion  assembly  plants.  The  D/H  plant 
occupies  362  acres  at  250  East  General 
Motors  Boulevard.  Detroit,  a  portion  of 
the  plant  being  withm  the  adjacent 
community  of  Hamtramck.  The  Orion 
plant  covers  492  acres  at  4555  Giddings 
Road,  Orion  Township, 

Both  plants  are  in  the  B-O-C  group, 
which  produce  Buick,  Oldsmobile,  and 
Cadillac  products.  The  D/H  plant 
employs  4,900  workers  and  the  Orion 
plant  employs  7,000.  CM  plants  use 
mostly  domestic  components,  with  some 
2  percent  being  sourced  abroad.  The 
foreign  items  include  radios,  cassettes, 
wiring  harnesses,  instrument  panel  pads 
and  steering  wheels. 

Zone  procedures  will  exempt  CM 
from  paying  duties  on  foreign 
components  used  in  exports.  On 
domestic  sales,  the  company  will  be 
able  to  defer  duty  and  take  advantage  of 
the  same  duty  rate  that  is  available  to 
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importers  of  finished  automobiles.  The 
average  duty  rate  on  the  foreign  parts 
used  by  CM  is  4.3  percent,  whereas  the 
'   duty  rate  for  automobiles  is  2.5  percent. 
These  savings  are  part  of  GM's  overall 
cost-reduction  efforts  designed  to  make 
the  company's  U.S.  plants  more 
competitive  with  auto  assembly 
facilities  abroad. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  Dennis  Puccinelli 
(Chairman),  Foreign-Trade  Zones  Staff, 
U.S.  Department  of  Commerce, 
Washington.  DC  20230;  William  L 
Morandini,  District  Director.  U.S. 
Customs  Service,  North  Centra!  Region, 
477  Michigan  Avenue,  Detroit,  Michigan 
48226-2568:  and  Colonel  Robert  F. 
Harris,  District  Engineer,  U.S.  Army 
Engineer  District  Detroit,  P.O.  Box  1027, 
Detroit,  Michigan  48231-1027. 

Comments  concerning  the  proposed 
subzone  are  invited  in  writing  from 
interested  persons  and  organizations. 
They  shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below  and  postmarked  on  or  before 
October  9, 1987. 

A  copy  of  the  application  is  available 
f<ir  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce  District 

Office,  1140  McNamara  Building,  477 

Michigan  Avenue.  Detroit,  Michigan 

48226 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Commerce,  14th  and 

Pennsylvania  Avenue  NW..  Room 

1529,  Washington,  DC  20230 

Dated:  August  24, 1987. 
John  |.  Da  Ponle,  jr., 
E\pcut!  i/e  Secretary. 

[FR  Doc.  87-19959  Filed  8-28-87;  8:45  am| 
BIUING  CODE  3S10-DS-M 
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I  Docket  No.  12-87) 

Foreign-Trade  Zone  70,  Detroit,  Ml, 
Application  for  Subzone  by  Ger>eral 
Motors  Auto  Manufacturing  Complex 
In  Lansing,  Ml 

Notice  is  hereby  given  that  an 
application  has  been  submitted  to  the 
Foreign-Trade  Zones  Board  (the  Board) 
by  the  Greater  Detroit  Foreign-Trade 
Zone,  Inc.  (GDFTZ),  grantee  of  Foreign- 
Trade  Zone  70,  requesting  special- 
purpose  subzone  status  for  the  General 
Motors  Corporation  (GM)  auto 
manufacturing  complex  in  Lansing. 
Michigan,  adjacent  to  the  Detroit 
Customs  port  of  entry.  The  application 
was  submitted  pursuant  to  the 


provisions  of  the  Foreign-Trade  Zones 
Act,  as  amended  (19  U.S.C  81a-81u),  and 
the  regulations  of  the  Board  (15  CFR  Part 
400).  It  was  formally  filed  on  August  18, 
1987. 

The  proposed  subzone  would  involve 
4  plants  comprising  GM's  Lansing 
manufacturing  complex,  which  covers  a 
total  of  714  acres.  The  facilities  produce 
autos  and  components  for  GM's  B-O-C 
Group,  employing  24,oro  persons.  The 
Townsend  Plait  '    ,    ed  at  920 
Townsend  Street,  and  the  Body 
Assembly  Plant,  located  at  401  North 
Verlindon  Avenue,  assemble  Buick, 
Oldsmobile,  and  Cadillac  automobiles. 
The  Fabricating  Plant,  located  at  2800 
West  Saginaw  Street  produces  interior 
and  exterior  parts,  and  machines  engine 
parts.  The  Engine  Plant,  located  at  2901 
South  Canal  Road,  produces  4-,  6-,  and 
8-cylinder  engines  for  B-O-C  and  other 
GM  autos. 

GM  plants  use  mostly  domestic 
components,  with  some  2  percent  being 
sourced  aboard.  These  include  radios, 
radio-cassettes,  wire  harnesses, 
instrument  panel  pads,  steering  wheels 
and  transaxles. 

Zone  procedures  will  exempt  GM 
from  paying  duties  on  foreign 
components  used  in  its  exports.  On 
domestic  sales,  the  company  will  be 
able  to  defer  duty  and  take  advantage  of 
the  same  duty  rate  that  is  available  to 
importers  of  finished  automobiles.  The 
average  duty  rate  on  the  foreign  parts 
used  by  GM  is  4.3  percent,  whereas  the 
duty  rate  for  automobiles  is  2.5  percent. 
These  savings  are  part  of  GM's  overall 
cost-reduction  program  designed  to  help 
it  become  more  competitive  with  auto 
assembly  facilities  abroad. 

In  accordance  with  the  Board's 
rogulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  Dennis  Puccinelli 
(Chairman),  Foreign-Trade  Zones  Staff. 
U.S.  Department  of  Commerce, 
Washington,  DC  20230:  William  L. 
Morandini,  District  Director,  U.S. 
Customs  Service,  North  Central  Region. 
477  Michigan  Avenue,  Detroit,  Michigan 
48226-2586;  and  Colonel  Robert  F. 
Harris.  District  Engineer,  U.S.  Army 
Engineer  District  Detroit,  P.O.  Box  1027, 
Detroit,  Michigan  48231-1027. 

Comments  concerning  the  proposed 
subzone  are  invited  in  writing  from 
interested  persons  and  organizations. 
They  shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below  and  postmarked  on  or  before 
October  14, 1987. 

A  copy  of  the  application  is  available 
for  public  inspection  at  each  of  the 
following  locations: 


U.S.  Department  of  Commerce  District 
Office,  1140  McNamara  Building.  477 
Michigan  Avenue,  Detroit,  Michigan 
48226 

Office  of  the  Executive  Secretary. 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  14th  and 
Pennsylvania  Avenue  NW,.  Room 
1529,  Washington,  DC  20230 
Dated:  August  24, 1987. 

)ohn  |.  Da  Ponte.  |r.. 

Executive  Secretary. 

[FR  Doc.  87-19960  Filed  8-28-87;  8:45  am] 

BILUNQ  CODE  3S10-OS-M 


UM  I 


International  Trade  Administration 

(C-401-0561  I 

Antidumping;  Viscose  Rayon  Staple 
Fiber  From  Sweden:  Final  Results  of 
Countervailing  Duty  Administrative 
Review 

agency:  International  Trade 
Administration,  Import  Administration, 
Commerce. 

ACTION:  Notice  of  final  results  of 
countervailing  duty  administrative 
review. 

SUMMARY:  On  June  18, 1987,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  countervailing  duty  order 
on  viscose  rayon  staple  fiber  from 
Sweden,  The  review  covers  the  period 
October  1, 1983  through  December  31, 
1985  and  three  programs.  We  determine 
the  net  subsidy  to  be  5.40  percent  od 
valorem  for  the  period  of  October  1, 
1983  through  December  31. 1983,  6,50 
percent  ad  valorem  for  the  period 
January  1, 1984  through  December  31, 
1984,  and  5.78  percent  ad  valorem  for 
the  period  January  1, 1985  through 
December  31, 1985. 
EFFECTIVE  DATE:  August  31,  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

Cynthia  Gozigian  Sewell  or  Paul 
McGarr,  Office  of  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce.  Washington, 
DC  20230;  telephone:  (202)  377-2786. 
SUPPLEMENTARY  INFORMATION: 

Background  | 

On  June  10. 1987.  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (52  FR 
23194)  the  prelim.inary  results  of  its 
administrative  review  of  the 
countervailing  duty  order  on  viscose 
rayon  staple  fiber  from  Sweden  (44  FR 
28319;  May  15,  1979).  The  Department 
has  now  completed  this  administrative 


Federal  Register  /  Vol.  52,  No.  168  /  Monday,  August  31,  1987  /  Notices 


32823 


review  in  accordance  with  section  751  of 
the  Tariff  Act  of  1930  ("the  Tariff  Act") 

Scope  of  Review 

Imports  covered  by  the  review  are 
shipments  of  Swedish  regular  viscose 
rayon  staple  fiber  and  high-wet  modulus 
("modal")  viscose  rayon  staple  fiber, 
currently  classifiable  under  items 
309.4320  and  309.4325  of  the  Tariff 
Schedules  of  the  United  States 
Annotated.  These  products  are  currently 
classifiable  under  items  5504.10.00 — 2 
and  5504.90.00—2  of  the  Harmonized 
System. 

The  review  covers  the  period  October 
1, 1983  through  December  31,  1985  and 
three  programs:  (1)  Loans/Grants  for 
Plant  Creation;  (2)  Elderly  Employment 
Compensation  Program;  and  (3)  Grant 
for  Manpower  Reduction  and  a 
Conditional  Loan 

Final  Results  of  Review 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  no 
comments.  However,  because  of  a 
clerical  error  in  our  preliminary 
calculations  for  the  Conditional  Loan 
program  we  revised  the  subsidy  rates 
for  that  program  from  1.90  percent  to 
1.64  percent  ad  valorem  in  1984  and 
from  1.74  percent  to  1.10  percent  ad 
valorem  in  1985. 

As  a  result  of  our  review,  we 
determine  the  net  subsidy  to  be  5.40 
percent  ad  valorem  for  the  period 
October  1. 1983  through  December  31, 
1983.  6.50  percent  ad  valorem  for  the 
period  January  1, 1984  through 
December  31. 1984.  and  5.78  percent  ad 
valorem  for  the  period  January  1,  1985 
through  December  31,  1985. 

The  Department  will  instruct  the 
Customs  Service  to  assess 
countervailing  duties  of  5.40  percent  of 
the  f.o.b.  invoice  price  on  all  shipments 
of  this  merchandise  exported  on  or  after 
October  1,  1983  and  on  or  before 
December  31, 1983,  6.50  percent  on  all 
shipments  of  this  merchandise  exported 
on  or  after  January  1, 1984  and  on  or 
before  December  31, 1984,  and  5.78 
percent  on  all  shipments  of  this 
merchandise  exported  on  or  after 
January  1,  1985  and  on  or  before 
December  31,  1985. 

Further,  the  Department  will  instruct 
the  Customs  Service  to  collect  cash 
deposits  of  estimated  countervailing 
duties,  as  provided  by  section  751(a)(1) 
of  the  Tariff  Act.  of  5.78  percent  of  the 
f.o.b.  invoice  price  on  all  shipments  of 
this  merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice.  This  deposit  requirement  shall 
remain  in  effect  until  publication  of  the 


final  results  of  the  next  administrative 
review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  355.10  of  the  Commerce  Regulations 
19  CFR  355.10. 
loseph  A.  Spetrin, 

Acting  Deputy  Assistant  Secretary,  Import 
Administration. 
Date:  August  24,  1987. 
[PR  Doc,  87-19961  Filed  8-28-87;  8:45  am] 

BILUNQ  COOe  U10-DS-M 


Applications  for  Duty-Free  Entry  of 
Scientific  Instruments;  University  of 
Washington  et  al. 

Pursuant  to  section  6(c)  of  the 
Educational.  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  Part  301), 
we  invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
§  301.5(a)  (3)  and  (4)  of  the  regulations 
and  be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff.  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  1523,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue.  NW..  Washington.  DC. 

Docket  Number:  87-220.  Applicant: 
University  of  Washington,  Department 
of  Geological  Science  AJ-20.  Seattle, 
WA  98195.  Instrument;  Thermal 
Ionization  Mass  Spectrometer.  Model 
VG  Sector.  Manufacturer:  VG  Isotopes 
Ltd.,  United  Kingdom.  Intended  Use: 
Measure  the  isotopic  composition  of 
elements  in  rocks,  minerals  and  other 
natural  materials.  The  objectives  of  the 
research  include  investigating  the  age 
and  origin  of  the  earth's  crust,  the 
chemical  composition  of  the  earth's 
crust,  the  chemical  composition  of  the 
earth's  mantle  through  time  and  the 
characteristics  and  time  constants  of 
various  geochemical  cycles.  The 
instrument  will  also  be  used  to  train 
graduate  students  to  understand  and  use 
a  state-of-the-art  mass  spectrometer,  so 
that  they  may  conduct  scientific 
research.  Application  Received  by 
Commissioner  of  Customs:  June  5, 1987. 

Docket  Number:  87-251.  Applicant; 
University  of  California.  Los  Angeles, 
900  Veteran  Avenue.  Los  Angeles,  CA 
90024-1786.  Instrument:  Mass 
Spectrometer.  Model  Delta  E. 
Manufacturer:  Finnigan  MAT,  West 
Germany.  Intended  Use:  The  instrument 


will  be  used  to  measure  the 
concentrations  of  oxygen-18  and 
deutrium  in  the  water  in  blood  or  urine 
or  saliva  from  wild  animals  that  have 
been  injected  with  enriched,  doubly- 
labeled  water  (H^H'^O).  Investigations 
will  be  conducted  to  answer  a  variety  of 
basic  and  applied  questions  related  to 
the  resource  requirements  of  wild  and 
domestic  animals  and  man.  These 
studies  wi!!  bear  on  the  following: 

1.  Endangered  species:  food  needs, 
habitat  size  requirements; 

2.  Domestic  species,  which  breeds 
produce  the  most  marketable  product 
with  the  least  food  (or  water,  or  space); 

3.  Humans:  energy  metabolism  in 
space,  in  primitive  peoples,  in  different 
disease  states,  in  different  work  roles; 
obesity  and  overeating;  polar  survival. 

Application  Received  by 
Commissioner  of  Customs:  July  16.  1987. 

Docket  Number:  87-255.  Applicant: 
Haverford  College.  Haverford.  PA  10041. 
Instrument:  Electron  Microscope,  Model 
H-600-3.  Manufacturer:  Hitachi 
Scientific  Instruments.  Japan.  Intended 
Use:  Studies  of  the  development  of  the 
non-parasitic  nematode  Caenorhabdttis 
elegans,  specifically  investigation  of 
mutants  affecting  formation  of  the 
cuticle,  which  is  the  external 
extracellular  structure  that  surrounds 
the  worm.  The  instrument  will  also  be 
used  to  train  students  in  the  skills  useful 
in  many  fields  of  cellular  and  organismic 
biology.  They  will  learn  the 
fundamentals  of  optical  theory  as  well 
as  a  number  of  advanced  techniques  in 
electron  microscopy.  Application 
Received  by  Commissioner  of  Customs: 
July  20, 1987. 

Docket  Number:  87-256.  Applicant: 
Yale  University.  Physics  Department. 
217  Prospect  Street.  P.O.  Box  6666,  New 
Haven.  CT  06511.  Instrument: 
Wavemeter.  Manufacturer.  Centre 
National  de  la  Recherche  Scientifique, 
France.  Intended  Use:  Studies  of  the 
atom-radiation  interaction  involving 
basic  tests  of  fundamental  physics  and 
the  education  of  Ph.D.'s.  Application 
Received  by  Commissioner  of  Customs: 
July  20. 1987. 

Docket  Number:  87-257.  Applicant: 
University  of  Miami,  Department  of 
Civil  and  Architectural  Engineering.  P.O. 
Box  248294.  Coral  Gables.  FL  33124. 
Instrument:  Digital  Controllers. 
Manufacturer:  GDS  Instruments,  Ltd., 
United  Kingdom.  Intended  Use: 
Investigations  of  soils  to  evaluate  the 
soil  behavior  under  a  variety  of 
conditions  and  develop  a  unique 
constitutive  model  of  soil  behavior.  In 
addition,  the  instrument  will  be  used  to 
acquaint  undergraduate  students  with 
the  state-of-the-art  procedures  for 
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performing  advanced  tests.  Application 
Received  by  Co.Timissioner  of  Customs: 
)uly  22.  1987. 

Docket  Number:  87-258.  Applicant: 
University  of  California.  San  Diego,  3175 
Miramar  Road,  Bldg.  509.  La  JoUa,  CA 
92093.  Instrument:  Photomicroscope  III. 
Manufacturer:  Carl  Zeiss,  West 
Germany.  Intended  Use:  The  instrument 
will  be  used  to  characterize  the 
morphology  and  microenvironment  of 
growth  cones  at  different  stages  of 
development  during  the  study  of  axonal 
pathfinding  in  the  embryonic  vertebrate 
brain  of  the  frog  Xeonopus  laevis. 
Application  Received  by  Commissioner 
of  Customs:  July  23, 1987. 

Docket  Number:  87-259.  Applicant: 
L'niversity  of  Wisconsin-Madison,  1513 
University  Avenue,  Madison,  WI  53706- 
1 J72.  Instrument:  Demonstration  Model 
nf  Measuring  Machine.  Manufacturer: 
Institut  fur  Werkzeugmaschinenbau  und 
I'ertigungstechnik,  Switzerland. 
Intended  Use:  The  instrument  will  be 
used  for  educational  purposes  in  the 
course  Mechanical  Engineering  601: 
Precision  Engineering  which  places 
emphasis  on  the  design,  development 
and  manufacture  of  machines, 
nstruments  and  computer  control 
systems  of  the  highest  precision.  The 
device  will  be  demonstrated  to  the 
students  who  will  then  use  the  device  on 
their  own  to  perform  learning 
experiments  that  demonstrate  precision 
engineering  concepts.  Application 
Received  by  Commissioi  er  of  Customs: 
|uly  24.  1987. 

Docket  Number:  87-260.  Applicant: 
Brown  University.  Division  of 
Fngineering.  Providence,  RI  02912. 
l.nstrument;  Optical  Fiber  Draw  Facility. 
Manufacturer:  Special  Gas  Control, 
United  Kingdom.  Intended  Use:  Studies 
involving  the  basic  properties  of  optical 
lightguides  and  how  they  may  be 
employed  as  both  passive  and  active 
sensors.  Silica  optical  fiber  preforms 
will  be  drawn  into  optical  fibers  with 
the  draw  tow.  Experiments  will  be 
performed  to  determine  what  are  the 
specific  criteria  that  can  maximize  the 
sensitivity  of  an  optical  fiber  sensor  to  a 
particular  external  parameter,  i.e, 
pressure,  temperature,  electromagnetic 
field.  In  addition,  the  instrument  will  be 
used  for  educational  purposes  in  various 
engineeering  courses.  Application 
Received  by  Commissioner  of  Customs: 
|uly  24.  1987. 

Docket  Numbers:  87-261  and  87-262. 
Applicant:  University  of  Alaska, 
Petroleum  Development  Laboratory,  437 
Duckerring  Building,  Fairbanks,  AK 
99775-1260.  Instruments:  }EFRI  High 
Pressure  Recombination  Apparatus  and 
High  Temperature  High  Pressure 
Miscibility  Apparatus.  Manufacturer 
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D.B  Robinson  &  Associates,  Canada. 
Intended  Use:  The  instruments  will  be 
used  for  the  following  research 
purposes: 

1.  Study  phase  behavior  and 
miscibility  of  solvent  saturated  oil 
systems. 

2.  Recombine  reservoir  oil  with 
solution  gas  to  attain  the  original 
reservoir  fluid  composition  or  a  fluid 
mixture  at  a  specified  bubble  point 
pressure. 

3.  Gather  experimental  data  such  as 
separation  of  phases,  measurement  of 
volumes  to  each  phase  and 
determination  of  phase  properties. 

Application  Received  by 
Commissioner  of  Customs:  July  28. 1987. 

Docket  Number:  87-263.  Applicant: 
University  of  Alaska — Fairbanks, 
Fairbanks,  AK  99775-1260.  Instrument: 
Phase  Behavior  PVT  System. 
Manufacturer:  D.B.  Robinsion  S 
Associates,  Canada.  Intended  Use:  The 
instrument  will  be  used  for  the 
measurement  of  PVT  behavior  and 
phase  behavior  of  Alaskan  north  slope 
crudes  and  mixtures  of  solvents  and  the 
measurement  of  asphaten  precipitation 
conditions.  The  collection  of  these  data 
is  necessary  for  development  of 
computer  models  of  phase  behavior  of 
Alaskan  crudes.  Application  Received 
by  Commissioner  of  Customs:  July  28, 
1987. 

Docket  Number:  87-264.  Applicant: 
Robert  Parker  Hospital,  Guthrie  Square, 
Sayre,  PA  18840.  Instrument: 
Lithotripter.  Manufacturer;  Domier 
Medizintechnik  GmbH,  West  Germany. 
Intended  Use:  Studies  of  the  short  and 
long  term  effects  of  extracorporeal 
shock  wave  therapy.  Comparative 
studies  will  be  made  with  respect  to  the 
treatment  rendered  patients  suffering 
from  kidney  urinary  tract  stone  disease 
in  order  to  make  the  most  effective 
treatment  available  to  the  patient. 
Application  Received  by  Commissioner 
of  Customs:  July  28, 1987. 

Docket  Number:  87-265.  Applicant: 
U.S.  Environmental  Protection  Agency, 
Environmental  Monitoring  Systems 
Laboratory,  Research  Triangle  Park,  NC 
27711.  Tunable  Diode  Laser 
Spectrometer.  Manufacturer:  Unisearch 
Associates,  Inc.,  Canada.  Intended  Use: 
The  instrument  is  intended  to  be  used 
for  studying  small  molecule  atmospheric 
gases  such  as  NCh,  HNOj.  HNO2  and 
H2O2  to  determine  the  nature  of  and  the 
extent  to  which  they  contribute  to  the 
phenomenon  called  rain.  The  gas  nitric 
acid,  will  be  studied  initially  with  the 
following  questions  in  mind:  (1)  Does 
atmospheric  nitric  acid  have  waters  of 
hydration  chemically  associated  with  it? 
(2)  Does  the  aerosol  ammonium  nitrate 
sublimate  to  nitric  acid  when  the 


chemical  equilibrium  is  disturbed?  (3) 
What  parameters  of  nitric  acid  must  be 
measured  by  routine  monitoring  devices 
if  accurate  and  defensible 
measurements  are  to  be  obtained? 
Application  Received  by  Commissioner 
of  Customs:  July  30, 1987. 

Docket  Number:  87-266.  Applicant: 
Williams  College.  Chemistry 
Department,  Williamstown,  MA  01267. 
Instrument:  Rapid  Kinetics  Accessory, 
Model  SFA-11.  Manufacturer:  Hi-Tech 
Scientific  Instrument  Division,  United 
Kingdom.  Intended  Use:  The  instrument 
is  an  accessory  to  an  existing 
spectrophotometer  which  will  be  used 
for  studies  of  the  rate  of  chemical 
reactions  to  learn  about  the  nature  of 
fast  chemical  reactions.  In  addition,  the 
instrument  will  be  used  for  educational 
purposes  in  the  course  Rate  Processes; 
Chem  302,  Application  Received  by 
Commissioner  of  Customs:  July  30, 1987. 

Docket  Number:  87-267.  Applicant: 
Hawaii  Institute  of  Geophysics,  2525 
Correa  Road.  Honolulu,  HI  96818. 
Instrument:  Field  Portable  Remote 
Radar,  Model  Alphameter. 
Manufacturer:  Alpha  Nuclear 
Corporation,  Canada.  Intended  Use:  The 
instrument  is  intended  to  be  used  for  the 
study  of  the  radioactive  gas  radon  to 
determine  where  short  term  changes  in 
radon  activities  can  be  used  in  the 
forecasting  of  earthquakes  or  volcanoes 
and  to  define  the  mechanisms 
responsible  for  the  association  already 
observed  between  radon  and 
earthquakes.  Application  Received  by 
Commissioner  of  Customs:  July  30. 1987. 

Docket  Number:  87-268.  Applicant: 
U.S  Department  of  the  Interior.  US 
Geological  Survey.  521  West  Seneca 
Street.  Ithaca.  NY  14850-^K)94. 
Instrument:  Drill-Hole  Pipe  Assembly 
and  Data  Collection  Equipment. 
Manufacturer:  Westbay  Instruments, 
LTC.  Canada.  Intended  Use:  The 
instruments  will  be  used  in  a 
hydrogeologic  study  to  determine 
ground-water  flow  and  ground-water 
quality  characteristics  of  upper  bedrock 
stratigraphy  in  the  Niagara  Falls  area. 
The  objective  in  using  this  system  is  to 
collect  consistent  ground-water  flow 
and  quality  data  throughout  the  bedrock 
stratigraphy  and  correlate  this 
information  with  existing  data  to  satisfy 
the  data  needs  of  the  primary  modeling 
objective.  Application  Received  by 
Commissioner  of  Customs:  August  4, 
1987, 

Docket  Number:  87-269.  Applicant: 
Saint  Mary's  College,  Notre  Dame,  IN 
46556.  Instrument:  Electron  Microscope, 
Model  H-300  with  Accessories. 
Manufacturer:  Nissei  Sangyo,  Japan. 
Intended  Use:  The  instrument  will  be 
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used  to  provide  hands-on  use  in  a  new 
course  in  electron  microscopy  and  in  the 
following  biology  courses: 

1.  Bio  103-104;  Biology  and  Human 

Values. 

2.  Bio  151-152:  Concepts  of  Biology. 

3.  Biology  302:  Plant  Morphology. 

4.  Biology  304:  Plant  Morphology. 

5.  Biology  320:  Parasitology. 

6.  Biology  328:  Physiology. 

7.  Bio  382:  Introduction  to  Research. 

8.  Bio  481:  Research  in  Biology. 
Application  Received  by 

Commissioner  of  Customs:  August  5, 
1987. 

Docket  Number:  87-270.  Applicant: 
New  York  State  College  of  Ceramics  at 
Alfred  University,  Alfred,  NY  14802. 
Instrument:  Scanning  Transmission 
Electron  Microscope,  Mode  JEM  2000 
FX/SIP/DP.  Manufacturer.  JEOL,  Japan. 
Intended  Use:  Structural,  chemical  and 
morphological  analyses  of  individual 
samples  of  silicates,  oxides,  nitrides, 
carbides,  borides,  metals,  alloys  and 
composites.  Experiments  will  be 
conducted  with  the  aim  of 
understanding  the  structure  of  ceramic 
materials  on  an  atomic  scale.  In 
addition,  the  instrument  will  be  used  as 
an  integral  part  of  graduate  level 
instruction  and  research.  Application 
Received  by  Commissioner  of  Customs: 
August  5, 1987. 

Docket  Number:  87-270.  Applicant: 
Massachusetts  Institute  of  Technology, 
Clinical  Research  Center,  E17-445,  40 
Ames  Street,  Cambridge,  MA  02142. 
Instrument:  Gas  Isotope  Ratio  Mass 
Spectrometer.  Manufacturer.  Finnigan, 
MAT,  West  Germany.  Intended  Use: 
Study  of  human  metabolism;  specifically 
amino  acid  metabolism  and  amino  acid 
requirements  during  childhood, 
adulthood  and  old  age;  the  interactions 
among  amino  acid  metabolism, 
carbohydrate  metabolism.  In  addition  to 
the  above  research  application,  the 
instrument  will  be  used  to  study  human 
energy  metabolism  by  the  use  of  tracer 
water  labeled  with  ^i  and  '*0.  The 
objectives  of  this  research  are  better  to 
understand  the  relationship  of  dietary 
intake  to  human  protein  and  energy 
metabolism;  how  the  body  metabolism 
adapts  to  a  change  intake  of  both 
essential  and  nonessential  nutrients; 
and  how  various  disease  states  affect 
the  interaction  between  dietary  intake 
and  metabolism.  The  instrument  will 
also  be  used  for  training  undergraduate 
and  graduate  students  and  postdoctoral 
fellows.  Application  Received  by 
Commissioner  of  Cutoms:  August  5, 
1987. 

Docket  Number:  87-272.  Applicant: 
University  of  Michigan,  503  Thompson 
Street,  Ann  Arbor,  MI  48109.  Instrument 
Multiple  Function  X-Ray  Diffraction 


System,  Model  D/MAS-RBX. 

Manufacturer.  Rigaku  Corporation, 
Japan.  Intended  Use;  The  instrument 
will  be  used  for  two  major  research 
projects  on  advanced  ceramic  materials: 
(1)  A  fundamental  study  of  structure- 
property  relationships  in  silicon  nitride 
ceramics  for  the  purpose  of  developing  a 
better  understanding  of  the  factors  that 
control  the  properties  of  this  important 
class  of  ceramic  materials  and  (2) 
development  of  transformation 
toughened  ceramic  material  with 
properties  superior  to  those  of  zirconia 
toughened  alumina  (ZTA)  and  partially 
stabilized  zirconia  (PSZ)  for  use  in  light 
duty  diesel  engines  and  similar 
applications.  Other  research  will  involve 
the  following: 

1.  The  use  of  transient  liquid-phase 
sintering  in  the  fabrication  of  ceramic- 
ceramic  composites. 

2.  Phase  equilibria  and  crystal 
chemistry  studies. 

3.  Ultrasonic-small  electronics 
research. 

4.  Microelectronics  gas  sensors. 

5.  Studies  of  magnesium  oxide 
surfaces. 

Application  Received  by 
Commissioner  of  Customs:  August  6, 
1987. 

Docket  Number:  87-274.  Applicant; 
University  of  Illinois,  Purchasing 
Division,  207  Administration  Building. 
506  S.  Wright  Street,  Urbana,  IL  61801. 
Instrument:  3-Axis  X-Ray  Spectrometer. 
Manufacturer  Riso  National  Laboratory. 
Denmark.  Intended  Use:  Studies  of 
epitaxially  grown  thin  films  and 
superlattices.  High  resolution  x-ray 
scattering  at  glancing  angles  for  the 
study  of  these  films  will  be  conducted  in 
order  to  monitor  advanced  crystal 
growth  techniques  via  molecular  beam 
epitaxy  and  to  study  novel 
semiconductor  and  metal  structures. 
Application  Received  by  Commissioner 
of  Customs;  August  10, 1987. 

Docket  Number;  87-275.  Applicant: 
Florida  State  University,  EM  Center 
Biological  Sciences,  Tallahassee.  FL 
32306-3050.  Instrument:  Electron 
Microscope,  Model  JEM  1200  EX/DP/ 
DP.  Manufacturer:  jEOL  Ltd..  Japan. 
Intended  Use;  Study  of  a  number  of 
different  animal  and  plant  tissues  and 
cellular  components.  Most  specimens 
studies  will  be  of  biological  origin,  both 
invertebrates  and  vertebrates.  Some  of 
the  studies  will  be  mainly  descriptive  in 
nature  such  as; 

1.  The  comparative  morphology  of  the 
gill  structures  of  the  crustacean  order 
Decapoda. 

2.  The  ultrastructure  of  the 
hepatopancreas  of  the  anchialine  shrimp 
Procaris  ascensionis. 


3,  Fine  structure  studies  of  the 
Antarctic  cryptoendolithic  microbial 

community. 

The  instrument  will  also  be  use  on  a 
one-to-one  basis  in  the  training  of 
graduate  students,  postdoctoral  fellows, 
faculty  and  staff  as  the  need  arises.  In 
addition,  the  instrument  will  be  used  to 
teach  graduate  students  how  to  utilize 
the  electron  microscope  as  an  important 
tool  of  scientific  research,  Application 
received  by  Commissioner  of  Customs- 
August  10."l987. 

Docket  Number;  87-276,  Applicant: 
University  of  Wisconsin.  Met,  &  Min. 
Engineering.  1509  University  Avenue. 
Madison,  Wl  53706,  Instrument;  Ultra 
Rapid  Quenching  Apparatus. 
Manufacturer  Edmund  Buhler  GmbH. 
West  Germany,  Intended  use;  The 
instrument  is  intended  to  be  used  for 
investigation  of  the  microstructure  of 
metallic  alloys  and  solutions  of  non- 
metallics  as  related  to  their  physical  and 
mechanical  properties.  In  addition  the 
instrument  will  be  used  to  educate 
students  in  solidification  and  heat 
treatment.  Application  received  by 
Commissioner  of  Customs:  August  11, 
1987. 

Docket  Number:  87-277.  Applicant: 
Vanderbilt  University.  School  of 
Medicine,  21st  and  Garland.  Nashville. 
TN  37232.  Instrument:  Dental  Implants. 
Manufacturer:  Nobelpharma.  Sweden. 
Intended  use;  The  instruments  will  be 
used  as  part  of  a  multi-center  study  in 
this  country  and  Europe  testing  the  long- 
term  use  of  these  implants  to  anchor 
overdentures.  The  implants  will  be  used 
in  specific  predefined  clinical  situations 
involving  overdentures  of  the  upper  and 
lower  jaws.  Patients  will  be  closely 
monitored  for  five  years  and  several 
parameters  will  be  evaluated  and  such 
parameters  will  indicate  the  success  or 
failure  of  the  implants  when  used  in  this 
specific  situation.  Application  received 
by  Commissoner  of  Customs;  August  11. 
1987. 

Frank  W.  Creel, 

Director  Statutory  Import  Programs  Staff. 
(PR  Doc.  87-19958  Filed  B-2&-87;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Increasing  a  Guaranteed  Access  Level 
and  an  Import  Limit  for  Certain  Cotton 
and  Man-Made  Fiber  Textile  Products 
Produced  or  Manufactured  In  Jamaica 

August  26,  1987. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
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Agreements  (CITA),  under  the  authority 
contained  in  E.O.  11651  of  March  3,  1972, 
as  amended,  and  the  President's 
February  20. 1986  announcement  of  a 
Special  Access  Program  for  textile 
products  assembled  in  participating 
Caribbean  Basin  beneficiary  countries 
from  fabric  formed  and  cut  in  the  United 
States,  pursuant  to  the  requirements  set 
forth  in  51  FR  21208  [June  11,  1986)  and 
52  FR  26057  (July  10, 1987),  has  issued 
the  directive  published  below  to  the 
Commissioner  of  Customs  to  be 
effective  on  September  1. 1987.  For 
further  information  contact  Janet 
Heinzen,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  377- 
4212.  For  information  on  the  quota 
status  of  this  limit,  please  refer  to  the 
Quota  Status  Reports  which  are  posted 
on  the  bulletin  boards  of  each  Customs 
port.  For  information  on  embargoes  and 
quota  re-openings,  please  call  (202)  377- 
3715. 

Summary 

In  the  letter  published  below,  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
directs  the  Commissioner  of  Customs  to 
increase  the  guaranteed  access  level 
and  im.port  restraint  limit  for  cotton  and 
man-made  fiber  textile  product  in 
Category  352/652.  exported  during  the 
seven-month  periods  which  began  on 
June  1.  1987  and  extend  through 
December  31.  1987.  at  the  designated 
levels. 

Background 

On  April  22  and  27, 1987,  notices  were 
published  in  the  Federal  Register  (52  FR 
13281  and  52  FR  13858,  respectively) 
which  announced  a  guaranteed  access 
level  and  import  restraint  limit  for 
certain  cotton  and  man-made  fiber 
textile  products  in  Category  352/652, 
among  others,  exported  from  Jamaica 
during  the  seven-month  periods  which 
began  on  June  1.  1987  and  extend 
through  December  31.  1987. 

During  consultations  held  on  July  8, 
1987  between  the  Governments  of  the 
United  States  and  Jamaica,  agreement 
was  reached  to  amend  the  bilateral 
textile  agreement  of  August  27.  1986  to 
increase  the  guaranteed  access  level  for 
properly  certified  cotton  and  man-made 
fiber  textile  products  assembled  in 
Jamaica  from  fabric  formed  and  cut  in 
the  United  States  and  exported  from 
Jamaica  during  the  period  June  1  1987 
through  December  31. 1987.  The 
designated  consultation  level  for  cotton 
and  man-made  fiber  textile  products  in 
Category  352/652,  produced  or 
manufactured  in  Jamaica  and  exported 
during  the  period  which  began  on  June  1, 


1987  and  extends  through  December  31, 
1987,  is  also  being  increased. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13.  1982  (47  FR  55709),  as 
amended  on  April  7. 1983  (48  FR  15175). 
May  3, 1983  (48  FR  19924).  December  14. 
1983,  (48  FR  55607).  December  30,  1983 
(48  FR  57584).  April  4, 1984  (49  FR 
13397),  June  28,  1984  (49  FR  26622),  July 
16,  1984  (49  FR  287.54),  November  9,  1984 
(49  FR  44782),  July  14,  1986  (51  F'R  25386), 
July  29,  1988  (51  FR  27068)  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1987). 

Adoption  by  the  United  States  of  the 
Harmonized  Commodity  Code  (HCC) 
may  result  in  some  changes  in  the 
categorization  of  textile  products 
covered  by  this  notice.  Notice  of  any 
necessary  adjustments  to  the  limits 
affected  by  edoption  of  the  HCC  will  be 
published  in  the  Federal  Register, 
lames  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
August  26. 1987. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington.  DC 
20229 

Dear  Mr.  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive  of 
April  16, 1987  which  was  issued  to  you  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements  concerning  guaranteed 
access  levels  for  certain  cotton  and  man- 
made  fiber  textile  products,  assembled  in 
Jamaica  from  fabric  formed  and  cut  in  the 
United  States  and  exported  from  Jamaica 
during  the  seven-month  period  which  began 
on  June  1, 1987  and  extends  through 
December  31, 1987. 

Effective  on  September  1, 1987  the  directive 
of  April  16. 1987  is  hereby  amended  to 
increase  the  guaranteed  access  level  for 
cotton  and  man-made  fiber  textile  products  in 
the  following  category,  under  the  terms  of  the 
bilateral  textile  agreement  of  .August  27. 
1986  ': 


Category 


352/652. 


4 


Guaranteed  access 
level 


750.000  dozen. 


This  directive  amends,  but  does  not  cancel, 
the  directive  of  April  21. 1987  concerning 
import  limits  for  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Jamaica  and  exported  during 
the  seven-month  period  which  began  on  June 
1. 1987  and  extends  through  December  31. 
1987. 

Effective  on  September  1. 1987  the  directive 
of  April  21. 1987  is  hereby  amended  to 
increase  the  import  restraint  limit  for  cotton 


and  man-made  fiber  textile  products  in  the 
following  category,  under  the  terms  of  the 
bilateral  textile  products  in  the  following 
category,  under  the  terms  of  the  bilateral 
textile  agreement  of  August  27. 1986  ': 


Category 

Guaranteed  access 
level 

352/652 „ 

200,000  dozen. 

'  The  limit  has  not  been  adjusted  to  account 
for  any  imports  exported  after  May  31,  1987 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  ,553(a)(l). 

Sincerely. 
James  H.  Babb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
|FR  Doc.  87-19957  Filed  8-28-87;  8:45  am) 
BILLING  CODE  3510-DB-M 


Establishment  of  New  Import  Limits 
and  Cancellation  of  Staged  Entry  for 
Certain  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  In 
Pakistan 

August  26, 1987.     j 

The  Chairman  of  the  Committee  for 
the  Implemientation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.O.  11651  of  March  3. 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  September  1, 
1987.  For  further  information  contact 
Pamela  Smith.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  please  refer  to 
the  Quota  Status  Reports  which  are 
posted  on  the  bulletin  boards  of  each 
Customs  port  or  call  (202)  545-9481.  For 
information  on  embargoes  and  quota  re- 
openings,  please  call  (202)  377-3715.  For 
information  on  categories  on  which 
consultations  have  been  requested  call 
(202)  377-3740.    , 

Summary  f 

In  the  letter  published  below,  the 
Chairman  of  the  Committee  for  the 


'  The  agreement  provides  that  (1)  specific  limits 
may  be  exceeded  by  swing,  carryover  or 
carryforward:  no  cairjover  shall  be  available  in  the 
first  agreement  year,  no  carryforward  shall  be 
available  in  the  final  agreement  penod. 


UM  I 
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Implementation  of  Textile  Agreements 
directs  the  Commissioner  of  Customs  to 
cancel  the  current  import  restraint  limit 
for  lightweight,  plainweave  polyester/ 
cotton  fabric  in  Category  613-C,  and  to 
establish  limits  for  the  following  newly 
created  part  category  designations  for 
man-made  fiber  fabrics  in  Category 
613 — 613-B  (man-made  fiber  fabrics 
made  with  yam  of  different  colors, 
cheesecloth,  batistes,  lawns  and  voiles). 
613-P  (man-made  fiber  printcloth]  and 
613-S  (man-made  fiber  sheetmg.  poplin 
and  broadcloth),  produced  or 
manufactured  in  Pakistan  and  exported 
during  the  twelve-month  period  which 
began  on  January  1, 1987  and  extends 
through  December  31, 1987. 
Overshipments  of  the  1986-1987  limit  for 
Category  613-C  will  be  charged  to 
Categories  613-P  and  613-S  each  year 
over  a  five-year  period,  startmg  with  the 
1987  agreement  year.  The  Commissioner 
of  Customs  is  directed  to  cancel  the 
phased  entry  procedures  for  goods 
which  are  exported  in  Category  613-C 
from  Pakistan  during  the  period  April  27, 
1986  through  April  26, 1987. 

Background 

A  CITA  directive  dated  April  22. 1987 
(52  FR  13744]  continued  the  import 
restraint  limit  for  lightweight, 
plainweave  polyester/cotton  fabric  in 
Category  613-C  for  an  additional 
twelve-month  period  which  began  on 
April  27, 1987  and  extends  through  April 
26,  1988.  The  directive  also  established 
phased  entry  procedures  for  goods 
exported  in  Category  613-C  during  the 
previous  twelve-month  restraint  period. 
A  further  directive  dated  July  24, 1987 
(52  FR  28325)  established  import 
restraint  limits  for  certain  cotton  and 
m.an-made  fiber  textile  products, 
produced  or  manufactured  m  Pakistan 
and  exported  to  the  United  States  during 
the  period  which  began  on  January  1, 
1987  and  extends  through  December  31, 
1987. 

During  consultations  held  July  13-15, 
1987  under  the  terms  of  the  Bilateral 
Cotton  and  Man-Made  Fiber  Textile 
Agreement,  effected  by  exchange  of 
notes  dated  May  20  and  June  11,  1987. 
between  the  Governments  of  the  United 
States  and  Pakistan,  agreement  was 
reached  to  amend  the  bilateral 
agreement  to  create  new  part  category 
designations  for  man-made  fiber  fabric 
in  Category  613.  The  new  part  category 
designations  are  as  follows; 
613-B     Man-made  fiber  fabrics  made 

with  yarn  of  different  colors. 

cheesecloth,  batistes,  lawns  and 

voiles, 
613-P    Man-made  fiber  pnntcloth 
613-S    Man-made  fiber  sheeting,  poplin 

and  broadcloth 


613-0     All  others  man-made  fiber 
fabrics  in  Category  613. 

The  agreement  establishes,  among 
other  things,  specific  limits  for  man- 
made  fiber  textile  products  in  Categories 
613-P  and  613-S  and  a  designated 
consultation  level  for  Category  613-B. 
produced  or  manufactured  in  Pakistan 
and  exported  during  the  period  Mri\  1. 
1986  through  December  31,  1987. 

In  addition,  the  two  go\ernments 
agreed  that  overshipment  charges  of  the 
1986-1987  limit  for  goods  shipped  in 
Cati'Kory  613-C  will  be  charged  to  the 
levels  established  for  Category  613-S,  in 
the  amount  of  1.444.025  square  yards, 
and  Category  613-P.  in  the  amount  of 
2.000.000  square  yards,  each  year  over  a 
five-year  period,  starting  with  the 
agreement  year  which  begins  on  January 
1, 1987  and  extends  through  December 
31,  1987. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13,  1982  (47  FR  55"09).  as 
amended  on  April  7, 1983  (48  FR  15175). 
May  3.  1983  (48  FR  19924).  December  14. 
1983.  (48  FR  55607).  December  30.  1983 
(48  FR  57584).  April  4.  1984  (49  FR 
13397).  June  28,  1984  (49  FR  26682),  July 
16,  1984  (49  FR  28754).  November  9.  1984 
(49  FR  44782).  July  29.  1986  (51  FR  27068) 
and  in  Statistical  Headnote  5.  Schedule 
3  of  the  Tariff  Schedules  of  the  United 
States  Annotated  (1987). 

Adoption  by  the  United  States  of  the 
Harmonized  Commodity  Code  (HCC) 
may  result  m  some  changes  in  the 
categorization  of  textile  products 
covered  by  this  notice.  Notice  of  any 
necessary  adjustments  to  the  limits 
affected  by  adoption  of  the  HCC  will  be 
published  in  the  Federal  Register. 

The  Directive  published  below  and 
the  actions  taken  pursuant  to  it  are  not 
designed  to  implement  all  of  the 
provisions  of  the  bilateral  agreement. 
but  are  designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
James  tl.  Babb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
August  26, 1987 

Committee  For  The  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington, 
DC.  20229 
Dear  Mr.  Commissioner:  This  directive 
cancels  and  supersedes  the  directive  of  April 
22. 1987  issued  to  you  by  the  Chairman. 
Committee  for  the  Implementation  of  Textile 
Agreements,  which  established  a  limit  for 
man-made  fiber  textile  products  in  Category 


613-C.'  produced  or  manufactured  in 
Pakistan  and  exported  during  the  twelve- 
month period  which  began  on  April  27, 1987 
and  extends  through  April  28. 1988.  That 
directive  also  directed  you  to  stage  entry  of 
goods  in  Catagory  613-C  which  were 
exported  during  the  control  period  April  27. 
1986  through  April  26. 1988. 

This  directive  amends,  but  does  not  cancel 
the  directive  of  July  24, 1987  concerning 
import  restraint  limits  for  certain  cotton  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Pakistan  and  exported 
during  the  twelve-month  period  which  began 
on  January  1,  1987  and  extends  through 
December  31, 1987. 

Effective  on  September  1. 1987.  the 
directive  of  July  24. 1987  is  amended  to 
include  new  part  category  designations  613- 
B.  613-P.  613-S  and  613-6  for  man-made 
fiber  textile  products  in  Category  613  The 
following  new  limits  are  established  for  man- 
made  fiber  textile  products  in  Categories  613- 
B.  613-P  and  613-S,  produced  or 
manufactured  in  Pakistan  and  exported 
during  the  twelve-month  period  which  began 
on  January  1,  1987  and  extends  through 
December  31. 1987. 


Category 


613-B  ».. 

613-P'.. 
613-S*., 


New  1 2-mo 

limits  '  (sq. 

yds.) 


2,000.000 
15,000,000 
14,100,000 


•  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  Decem- 
ber 31    1986 

»  In  Category  613-B, 
338  5039,     338  5042, 
338  5058,     338  5059, 
338  5081  and  338  5089 

3  In  Category  6'3-P.  only  TSUSA  numbers 
338.5048,  338  5049  and  338  5050 

*  In  Category  613-S,  only  TSUSA  numbers 
338  5043,  338  5044,  338  5054.  338  5055, 
338  5077,  338.5078,  338  5082  and  338  5083 


only  TSUSA  numt>ers 
338  5047.  338  5053, 
338  5060,     338  5067, 


In  addition,  you  are  directed  to  charge  the 
following  amount  sin  overshipments  to  the 
limits  established  in  this  letter  for  goods 
exported  in  excess  of  the  previous  restraint 
period. 


Category 


613-P.. 
613-S. 


Amount  to 

be  charged 

(sq  yds  ) 


2000,000 

1,444,025 


There  are  no  other  imports  to  be  charged 
for  the  January  1-May  31. 1987  period  for 
Categories  613-P,  613-B  and  613-S. 

The  Committee  for  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affaire 


'  In  Category  613-C.  only  TSUSA  numbers 
338.5039.  338,5042,  338.5043.  338.5047.  338.5048. 
338.5053.  338.5054.  338.5058  and  338.5059. 
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excHplion  to  the  rule-making  provisions  of  .5 
US.C.  553(a)!!). 

Sincerely. 
lames  }).  Babb, 

Chairman.  Committee  for  ihe  Implementation 

of  Tex  tile  Atireements. 

|FR  Dor.  87-19980  Filed  8-28-87:  8;45  am| 

BILLING  COOe  3510-Dn-M 


Amendment  to  the  Export  Visa 
Arrangement  and  Exempt  Certification 
for  Textiles  and  Textile  Articles  of 
Cotton,  Man-Made  and  Other 
Vegetable  Fibers  and  Silk  Blends 
Produced  or  Manufactured  in  Pakistan 

August  26.  1987. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.O.  11651  of  March  3,  1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  September  1, 
1987.  For  further  information  contact 
Pamela  Smith,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  US.  Department  of  Commerce, 
(202)  377-4212. 

Background 

A  CIT.A  directive  dated  May  27,  1983 
(48  FR  2527),  as  amended  on  June  2,  1987 
(52  FR  21611)  established  an  export  visa 
arrangement  and  exempt  certification 
for  certain  cotton,  man-mi,de  fiber,  silk 
blends  and  other  vegetable  fiber  textiles 
and  textile  articles,  produced  or 
manufactured  in  Pakistan. 

The  Governments  of  the  United  States 
and  Pakistan  have  agreed  to  further 
amend  the  existing  export  visa 
arrangement  and  exempt  certification 
requirement  to  include  the  following 
amended  list  of  part-category 
designations: 


Categot> 


Dt^scftfliofi 


613-B 


613-P 
613-S 
513-0 


Man-rnatle  '<be<  'aofcs  "nade  with  yarn  of  ditfef- 
em   cdofs,    cneeseciotn.  battsies.  lawns  and 
vo'ies 
■  Man-made  'itHaf  pnntciol^ 

Man-made  Ubet  sheeting,  popltn  and  tyoadcloth. 

All  otnet  rr,an-made  'Oei  lac^c  •n  Category  6t3- 


A  description  of  the  textile  categories 
in  terms  of  T.S.US.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13,  1982  (47  FR  55709).  as 
amended  on  April  7,  1983  (48  FR  15175), 
May  3, 1983  (48  FR  19924),  December  14. 
1983,  (48  FR  55607),  December  30,  1983 
(48  FR  57584),  April  4,  1984  (49  FR 
13397).  [une  28.  1984  (49  FR  26622),  [ulv 
16,  1984  (49  FR  28754),  .\o\  ember  9,  1984 


(49  FR  44782),  July  29,  1986  (51  FR  27068) 
and  in  Statistical  Headnole  5,  Schedule 
3  of  the  Tariff  Schedules  of  the  United 
States  Annotated  (1987). 

lames  H.  Babb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
August  26, 1987. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury. 
Washington.  DC.  20229 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  May  27, 1983,  as  amended, 
by  the  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements  which 
established  an  export  visa  requirement  for 
certain  cotton,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textiles  and  textile 
products,  produced  or  manufactured  in 
Pakistan. 

Effective  on  September  1. 1987  and  until 
further  notice,  the  existing  export  visa 
arrangement  and  exempt  certification 
requirement  established  by  the  directive  of 
May  27, 1983,  as  amended,  are  hereby  further 
amended  to  include  the  following  amended 
list  of  part-category  designations: 
613-B 
613-P 
613-S 
613-0 

Accordingly,  you  are  directed  to  prohibit, 
effective  for  shipments  of  man-made  fiber 
textile  products  entered  for  consumption  or 
withdrawn  from  warehouse  for  consumption 
into  the  Customs  territory  of  the  United 
Stales  (i.e.,  the  50  States,  the  District  of 
Columbia  and  the  Commonwealth  of  Puerto 
Rico)  on  or  after  September  1, 1987,  which 
have  been  produced  or  manufactured  in 
Pakistan  and  exported  on  and  after 
September  1, 1987  from  Pakistan  for  which 
the  Government  of  Pakistan  has  not  issued 
an  appropriate  visa  with  the  correct  subpart 
category  designation  (e.g..  613-B).  The  part- 
category  designations  are  as  follows: 


Category 


613-B 

613-P 
6W-S 

813-0 


TSUSA  Nos 


TSUSA  numbers  338  5039.  338  5042.  338  5047. 

338  5053.      338  5058.     338  5059.      338  5060. 

338  5067,  338  5081  and  338  5089 
TSUSA     numbers     338  5048.     338  5049     and 

338  5050 
TSUSA  numbers  338  5043.  3385044.  338  5054. 

3386056.  3385077.  338.5078.  338.5082  and 

338  5083 
All  remaining  TSUSAs  m  Category  613 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  vnithin  the  foreign  affairs 
exception  to  iJie  rulemaking  provisons  of  5 
U.S.C.  553.      , 


Sincerely, 
lames  H.  Babb, 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

|FR  Doc.  87-19976  Filed  8-28-87;  8:45  dm| 


COPYRIGHT  ROYALTY  TRIBUNAL 

IDocket  No.  87-2-8 5CD) 

Further  Partial  Distribution  of  1985 
Cable  Copyright  Royalty  Fund 

AGENCY:  Copyright  Royalty  Tribunal. 
ACTION:  Notice  of  further  partial 
distribution  of  1985  cable  copyright 
royalty  fund. 

SUMMARY:  The  Tribunal  gives  notice  of  a 
distribution  of  96  percent  of  the 
Devotional  Claimants'  share  of  the  1985 
cable  copyright  royalty  fund  to  the 
Christian  Broadcasting  Network.  Inc., 
Old  Time  Gospel  Hour,  and  PTL 
Television  Network.  Four  percent  of  the 
Devotional  Claimants'  share  will  be 
retained  to  satisfy  the  controversy 
between  CBN,  Old  Time  Gospel  Hour 
and  PTL,  and  In  Touch  Ministries,  Inc. 
and  Christian  Television  Corporation. 

DATES:  The  distribution  will  take  place 
on  September  3.  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Cassler.  General  Counsel, 
Copyright  Royalty  Tribunal,  1111  20th 
Street  NW.,  Suite  450,  Washington.  DC 
20036,  (202)  653-5175. 
SUPPLEMENTARY  INFORMATION:  On 
August  17,  1987,  the  Christian 
Broadcasting  .Network.  Inc.,  Old  Time 
Gospel  Hour,  and  PTL  Television 
Network  (Devotional  Claimants)  moved 
for  a  98  percent  distribution  of  the 
Devotional  Claimants'  share  of  the  1985 
cable  copyright  royalty  fund.  In  support 
of  its  motion,  the  Devotional  Claimants 
represented  that  all  potential  Phase  II 
controversies  have  been  resolved  except 
the  controversy  between  the  Devotional 
Claimants  and  In  Touch  Ministries,  Inc. 
(ITM)  and  Christian  Television 
Corporation  (CTC).  With  respect  to  that 
controversy,  the  Devotional  Claimants 
assert  that  a  two  percent  reserve  would 
be  more  than  sufficient  to  satisfy  the 
claims  of  ITM  and  CTC.  Further,  the 
Devotional  Claimants  agreed  to 
reimburse  ITM  and  CTC  in  the  event 
that  a  final  determination  by  the 
Tribunal  should  be  in  excess  of  the 
funds  held  in  reserve. 

On  August  21, 1987,  ITM  and  CTC 
responded  that  at  least  six  percent  of 
the  Devotional  Claimants'  share  of  the 
1985  cable  copyright  royalty  fund  should 
be  retained.  ITM  and  CTC  filed  six 
exhibits  containing  broadcast,  distant 
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signal  carriage,  and  viewing  data  to 
justify  its  view  that  six  percent  should 
be  held  in  reserve. 

The  Tribunal  has  two  obligations — to 
distribute  funds  as  fully  and  as  quickly 
as  possible,  yet  to  retain  sufficient  funds 
to  satisfy  any  existing  controversies. 
The  Tribunal  has  stated  previously  that 
the  extent  of  a  controversy  is  not 
determined  simply  by  the  maximum 
claims  asserted  by  the  claimants.  See. 
Order  Directing  Further  Partial 
Distribution  of  1979  Cable  Royalty  Fees. 
48  FR  54679  (December  6, 1983); 
Declaration  of  Controversy  and  Partial 
Distribution  of  Jukebox  Royalty  Fees,  51 
FR  44331  (December  9, 1986).  If  that 
were  the  case,  the  mere  putting  forward 
of  a  large  percentage  figure  by  a 
claimant  would  frustrate  the  Tribunal's 
first  goal  of  full  and  early  distribution. 
The  Tribunal  has  traditionally  tempered 
its  view  of  a  claimant's  percentage 
claims  with  the  knowledge  the  Tribunal 
has  of  the  claimant  based  on  previous 
proceedings.  However,  in  this  case,  ITM 
and  CTC  are  new  to  the  Tribunal  as 
claimants.  The  exhibits  filed  in 
conjunction  with  their  response  to  the 
Devotional  Claimants'  motion  have  not 
been  previously  weighed  by  the 
Tribunal.  Consequently,  the  Tribunal 
has  chosen  not  to  consider  these 
exhibits  to  any  extent  other  than  to  add 
weight  to  ITM  and  CTC's  argument  that 
retaining  two  percent  of  the  fund  is 
insufficient.  The  exhibits  have  no 
precedential  value,  and  if  they  are  to  be 
considered  by  the  Tribunal  in  the  final 
determination,  they  must  be  introduced 
in  the  proceeding. 

The  Tribunal,  in  its  discretion,  will 
distribute  96  percent  of  the  Devotional 
Claimants'  share  of  the  1985  cable 
royalty  funds  to  the  Devotional 
Claimants  on  September  3, 1987.  Four 
percent  will  be  retained  to  satisfy  the 
Devotional  Claimants'  controversy  with 
ITM  and  CTC.  The  decision  to  retain 
four  percent  has  no  precedential  value 
and  does  not  represent  the  Tribunal's 
ultimate  view  of  the  value  of  the  claims 
of  ITM  and  CTC.  In  the  event  that  a 
final  determination  by  the  Tribunal  in 
favor  of  ITM  and  CTC  is  in  excess  of  the 
funds  held  in  reserve,  the  Devotional 
Claimants  shall  reimburse  the  difference 
to  ITM  and  CTC  plus  the  interest  that 
would  have  accrued  had  the  excess 
amounts  remained  in  the  1985  cable 
copyright  royalty  funds. 
J.C.  Argetsinger, 
Chairman. 

Dated:  August  25, 1987. 
[PR  Doc.  87-19921  Filed  8-28-87;  8:45  am) 

BILUNG  CODE  141(M>»-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

Defense  Science  Board  Task  Force  on 
Tactical  Directed  Energy  Weapons; 
Meeting  Change 

action:  Change  m  dates  of  Advisory 
Committee  meeting  notice. 

summary:  The  meeting  of  the  Defense 
Science  Board  Task  Force  on  Tactical 
Directed  Energy  Weapons  scheduled  for 
September  23-24.  and  October  6-7.  1987 
as  published  in  the  Federal  Register 
(Vol.  52,  No.  136.  Page  26720.  Thursday, 
July  16,  1987.  FR  Doc.  87-16147)  will  be 
hefd  on  September  22-23,  and  November 
4-5,  1987. 

Linda  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
August  25, 1987. 

[FR  Doc.  87-19897  Filed  8-28-87:  8:45  am] 

BILLING  CODE  3«10-01-M 


Department  of  the  Arnrjy 

Army  Science  Board;  Closed  Meeting 

In  accordance  with  secfion  10(a)(2)  of 
the  Federal  Advisorv'  Committee  Act 
(Pub.  L.  92-463).  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (ASB). 

Date  of  Meeting:  22  September  1987. 

Time  of  Meeting:  0900-1530  hours. 

Place:  HQ.  Army  Materiel  Command, 
Alexandria.  X .\. 

Agenda:  The  Army  Science  Board  Ad  Hoc 
Subgroup  for  Army  Analysis  will  meet  to 
review  the  reorganization  as  it  affects  the 
acquisition  process,  and  review  the  analytical 
support  to  the  acquisition  process.  This 
meeting  wil!  be  closed  to  the  public  in 
accordance  with  SecUon  552b(c)  of  Title  5. 
U.S.C,  specifically  subparagraph  (1)  thereof, 
and  Title  5,  U.S.C.  Appendix  1.  subsection 
10(d).  The  classified  and  unclassified  matters 
and  proprietar>'  information  to  be  discussed 
are  so  inextricably  intertwined  so  as  to 
preclude  opening  any  portion  of  the  meeting. 
Contact  the  Army  Science  Board 
Administrative  Officer.  Sally  Warner,  for 
further  information  at  (202)  695-3039  or  695- 
7046. 

Sally  A.  Warner. 

Administrative  Officer.  Army  Science  Board. 

[FR  Doc.  87-19909  Filed  8-28-87;  8:45  am) 

BILUNG  CODE  3710-M-M 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

Federal  Acquisition  Regulation  (FAR); 
Information  Collection  Under  0MB 
Review 

AGENCIES:  Department  of  Defense 
(DODl  Genera!  Services  .administration 
(GS.A).  and  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION:  Notice. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
informatior,  collection  extension 
concerning  Novation/Change  of  Name 
Requirements. 

ADDRESS:  Send  comments  to  Mr.  Ed 
Springer.  F.AR  Desk  Officer.  Room  3235. 
NEOB.  Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT. 

Ms.  Linda  Klem,  Office  of  Federal 

Acquisition  and  Regulatory  Policy  (202) 

523-3775  or  Mr.  Owen  Green,  Defense 

Acquisition  Regulatory  Council,  (703) 

697-7268. 

SUPPLEMENTARY  INFORMATION: 

a.  Purpose.  When  a  firm  performing 
under  Government  contracts  wishes  the 
Government  to  recognize  (1)  a  successor 
in  interest  to  these  contracts:  or  (2)  a 
name  change,  the  contractor  must 
submit  certain  documentation  to  the 
Government.  The  information  is  used  to 
justify  the  Government's  recognition  of  a 
third  party  as  successor  in  interest, 
since  41  U.S.C.  15  prohibits  transfer  of 
Government  contracts. 

b.  Annual  reporting  burden.  The 
annual  reporting  burden  is  estimated  as 
follows:  Respondents,  1.000:  responses 
per  respondent.  1:  total  annual 
responses  hOOO:  hours  per  response,  .5: 
and  total  burden  hours.  500. 

Obtaining  Copies  of  Proposals: 
Requesters  may  obtain  copies  from 
General  Services  Administration,  F.^R 
Secretariat  (VRS).  Room.  4041. 
Washington.  DC  20405.  telephone  (202) 
523-4755.  Please  cite  OMB  Control  .No. 
9000-0076.  .Novation/Change  of  Name 
Requirements. 

Dated:  August  21.  1987. 
Margaret  A.  Willis, 
FAR  Secretariat. 
[FR  Doc  8--198.S8  Filed  8-28-87;  8:45  am) 

BILLING  CODE  M20-«1-«l 
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DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

agency:  Department  of  Education. 

ACTION:  .\otice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Director.  Information 
Technology  Services,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Act  of  1980. 

DATES:  Interested  persons  are  invited  to 

submit  comments  on  or  before 
September  30,  1987. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Desk  Officer.  Department  of 
Education.  Office  of  Management  and 
Baduct.  72tj  [ackson  Place  NW.,  Room 
3208.  .\ew  Executive  Office  Building. 
Washington,  DC  20503.  Requests  for 
copies  of  the  proposed  information 
collection  requests  should  be  addressed 
t')  .Margaret  B.  Webster,  Department  of 
Education.  4(X)  Maryland  Avenue  SW., 
Room  5624.  Regional  Office  Building  3. 
U'ashmgton.  DC  20202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Margaret  B.  Webster,  (202)  732-3915, 

SUPPLEMENTARY  INFORMATION:  Section 

3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  L'.S.C,  Chapter  35)  requires  that 
t:-.e  Office  of  Management  and  Budget 
(0MB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
w  ith  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director,  Information  Technology 
Services,  publishes  this  notice 
containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new.  revision,  extension,  existing  or 
reinstatement:  (2)  Title;  (3)  Agency  form 
number  (if  any);  (4)  Frequency  of 
collection;  (5)  The  affected  public;  (6) 
Reporting  burden;  and/or  (7) 
Recordkeeping  burden;  and  (8)  Abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Margaret 
Webster  at  the  address  specified  above; 


Dated:  August  24. 1987. 
Carlos  U.  Rice, 

Director  for  Iri  formation  Technology  Services. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review;  Revision 

Title:  Application  for  Grants  Under 
Disability  and  Rehabilitation 
Research 

Agency  Form  Number:  ED  792 

Frequency;  Annually 

Affected  Public;  Individual  or 
households:  state  or  local 
governments:  businesses  or  other  for 
profit;  federal  agencies  or  employees; 
non-profit  institutions;  small 
businesses  or  organizations 

Reporting  Burden: 
Responses:  800:  Burden  Hours;  16,000 

Recordkeeping  Burden: 
Recordkeepers:  0;  Burden  Hours;  0 

Abstract;  This  application  is  used  by 
institutions  and  organizations  to  apply 
for  grants  that  support  research  and 
related  activities  for  the  rehabilitation 
of  individuals  with  disabilities.  The 
Department  uses  the  information 
collected  to  make  grant  awards. 

Office  of  Poetsecondary  Education 

Type  of  Review;  Extension 

Title;  Application  for  Grants  Under  the 
Patricia  Roberts  Harris  Public  Service 
Education  Fellowships  Program 

Agency  Form  .Number;  ED  404 

Frequency;  Annually 

Affected  Public;  Business  or  other  for 
profit  institutions;  non-profit 
institutions 

Reporting  Burden: 
Responses:  109  Burden  Hours:  2180 

Recordkeeping  Burden; 
Recordkeepers:  0;  Burden  Hours;  0 

Abstract;  This  application  is  used  by 
institutions  of  higher  education  to 
apply  for  grants  under  the  Patricia 
Roberts  Harris  Fellowship  Program. 
The  Department  uses  the  information 
collected  to  make  grant  awards. 

Office  of  Bilingual  Education  and 
Minority  Languages  Affairs 

Type  of  Review;  Extenison 
Title;  Application  for  the  Bilingual 

Education  State  Educational  Agency 

Program 
Agency  Form  Number:  T85-2P 
Frequency;  Annually 
Affected  Public;  State  or  local 

governments 
Reporting  Burden; 

Responses;  57;  Burden  Hours:  2,280 
Recordkeeping  Burden; 

Recordkeepers:  0  Burden  Hours:  0 
Abstract:  This  form  will  be  used  by 

State  educational  agencies  to  apply 

for  funding  under  the  Bilingual 

Education  State  Educational  Agency 


Program.  The  Department  uses  this 
information  to  make  grant  awards. 

[FR  Doc.  87-19945  Filed  8-28-87;  8:45  am] 

BILLING  CODE  4000-01 -M 


[CFDA  No.  84.062A] 

Applications  for  New  Awards  Under 
ttie  Indian  Education  Act  of  1972,  as 
amended.  Part  C,  Educational  Services 
Projects  for  Fiscal  Year  1988 

Purpose:  Provides  grants  for  Indian 
tribes,  Indian  organizations,  and  Indian 
institutions  for  educational  service 
projects  designed  to  improve 
educational  opportunities  for  Indian 
adults. 

Deadline  for  Transmittal  of 
Applications:  September  30. 1987. 

Applications  Available:  November  16, 
1987. 

Available  Funds:  The  President's 
budget  request  for  this  program  for  fiscal 
year  1988  is  for  $3,000,000.  which  would 
provide  approximately  $1,055,970  for 
new  awards.  The  remaining  funds 
would  be  used  for  continuation  awards. 
The  Congress  has  not  yet  completed 
action  on  the  fiscal  year  1988 
appropriation.  The  estimates  below 
assume  congressional  passage  of  the 
President's  request. 

Estimated  Range  of  Awards:  $57,000- 
$289,000. 

Estimated  Average  Size  of  Awards: 
$117,330. 

Estimated  Number  of  Awards:  9. 

Project  Period:  12  or  24  months.  It  is 
anticipated  that  approximately  50 
percent  of  the  awards  will  be  approved 
for  24  months. 

Applicable  Regulations:  (a)  The 
Indian  Education  Program  Regulations, 
34  CFR  Parts  250  and  257,  and  (b)  the 
Education  Department  General 
Administrative  Regulations,  34  CFR 
Parts  74,  75,  77,  78,  and  79. 

For  Applications  or  Information 
Contact:  Elsie  Janifer,  U.S.  Department, 
400  Maryland  Avenue.  SW.,  Room  2166. 
Washington,  DC ,20202.  Telephone;  (202) 
732-1918.  I 

Program  Authdrity:  20  U.S.C.  1211a 
(b). 

Dated:  August  23, 1987. 

Beryl  Dorseft, 

Assistant  Secretary  for  Elementary  and 
Secondary  Education. 

[FR  Doc.  87-19952  Filed  8-28-87;  8:45  am) 

BILLING  CODE  400O-Ot-M 
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ICFDANo.  84.061A1 

Applications  for  New  Awards  Under 
the  Indian  Education  Act  of  1972,  as 
Amended,  Part  B,  Educational  Services 
Projects  for  Fiscal  Year  1988 

Purpose:  Provides  grants  to  serve 
Indian  children  through  (1)  educational 
services  that  are  not  available  in 
sufficient  quantity  or  quality  and  (2) 
innovative  and  exemplary  approaches, 
methods,  and  techniques. 

Deadline  for  Transmittal  of 
Applications:  September  30, 1987. 

Deadline  for  Intergovernmental 
Review  Comments:  January  15. 1988. 

Applications  Available:  November  16, 
1987. 

Available  Funds:  The  President's 
budget  request  for  this  program  for  fiscal 
year  1988  is  $3,710,000,  which  would 
provide  approximately  $1,153,000  for 
new  awards.  The  remaining  funds 
would  be  used  for  continuation  awards. 
The  Congress  has  not  yet  passed  the 
fiscal  year  1988  appropriation  for  this 
program.  The  estimates  below  assume 
congressional  passage  of  the  President's 
request. 

Estimated  Range  of  Awards:  $43,000- 
5289,000. 

Estimated  Average  Size  of  Awards: 
$115,300. 

Estmiated  Number  of  Awards:  10. 

Project  Period:  12  or  24  months.  It  is 
anticipated  that  approximately  50 
percent  of  the  awards  will  be  approved 
for  24  months. 

Applicable  Regulations:  (a)  The 
Indian  Education  F'rogram  Regulations, 
34  CFR  Parts  250  and  254,  and  (b)  the 
Education  Department  General 
Administrative  Regulations,  34  CFR     ,. 
Parts  74,  75,  77,  78,  and  79. 

For  Application  or  Information 
Contact:  Elsie  Janifer,  U.S.  Department 
of  Education,  400  Maryland  Avenue 
SW..  Room  2166,  'Washington,  DC  20202. 
Telephone:  (202)  732-1918. 

Program  Authority:  20  U.S.C.  3385  (a), 
(c). 

Dated:  August  25, 1987. 
Berjl  Dorsett, 

Assistant  Secretary  for  Elementary  and 
Secondary  Education. 
(FR  Doc.  87-19953  Filed  8-28-87;  8:45  am] 

BILUNQ  COOC  4000-0 1-M 


[CFDANo.  B4.061C-E] 

Applications  for  New  Awards  Under 
the  Indian  Education  Act  of  1972,  as 
Amended,  Part  B,  Planning,  Pilot  and 
Demonstration  Projects  for  Fiscal  Year 
1988 

Purpose:  Provides  grants  to  State  and 


local  educational  agencies.  Indian 
tribes,  organizations,  and  institutions, 
and  federally-supported  elementary'  and 
secondary  schools  for  Indian  children, 
for  projects  designed  to  create,  test,  and 
demonstrate  programs  for  improving 
educational  opportunities  for  Indian 
children. 

Deadline  for  Transmittal  of 
Applications:  September  30. 1987. 

Deadline  for  Intergovernmental 
Review  Comments:  January  15. 1988. 

Applications  Available:  November  16, 
1987. 

Available  Funds:  The  President's 
budget  request  for  fiscal  year  1988  is 
51.935.000,  which  would  provide 
approximately  $424,099  for  new 
planning  projects,  approximately 
5210,700  for  new  pilot  projects  and 
approximately  5344,850  for  new 
demonstration  projects.  The  remaining 
funds  would  be  used  for  continuation 
awards.  The  Congress  has  not  yet 
passed  the  fiscal  year  1988 
appropriation  for  this  program.  The 
estimates  below  assume  passage  of  the 
President's  request. 

Estimated  Range  of  A  wards: 
Planning— 558.000-5132.000;  Pilot— 
593,000-5153,000;  Demonstration— 
$70.000-51 45.000. 

Estimated  A  verage  Size  of  A  wards: 
Planning— $84,820:  Pilot— 5105.350; 
Demonstration— 5114,950. 

Estimated  Number  of  A  wards: 
Planning — 5,  Pilot — 2,  Demonstration — 3. 

Project  Period:  Planning — 12  months. 
Pilot  and  Demonstration — 12  or  24 
months.  It  is  anticipated  that 
-  approximately  50  percent  of  the  awards 
will  be  approved  for  24  months. 

Applicable  Regulations:  (a)  The 
Indian  Education  Program  Regulations. 
34  CFR  Parts  250  and  255,  and  (b)  the 
Education  Department  General 
Administrative  Regulations,  34  CFR 
Parts  74,  75.  77,  78,  and  79. 

For  Applications  or  Information 
Contact:  Elsie  Janifer,  U.S.  Department 
of  Education.  400  Maryland  Avenue, 
SW.,  Room  2166.  'Washington,  DC  20202. 
Telephone:  (202)  732-1918. 

Program  Authority:  20  U.S.C. 
3385(a)(1),  (b). 

Dated;  August  25.  1987. 
Bervl  Dorsett, 

Assistant  Secretary  for  Elementary  and 

Secondary  Education 

|FR  Doc.  87-19954  Filed  a-28-87;  8:45  am] 
BILUNG  COOC  4000-0 1-M 


ICFDANo.  84.072A] 

Applications  for  New  Awards  Under 
the  Indian  Education  Act  of  1972.  as 
Amended,  Part  A.  Indian-Controlled 
Schools  for  Fiscal  Year  1988 

Purpose;  Provides  educational 
enrichment  grants  to  meet  the  special 
educational  and  culturally  related 
academic  needs  of  Indian  children  in 
Indian-controlled  elementary  and 
secondary  schools  or  local  educational 
agencies. 

Deadline  for  Transmittal  of 
Applications:  September  30. 1987. 

Applications  Available:  November  16, 
1987. 

.4  vailable  Funds:  The  President's 
budget  request  for  this  program  for  fiscal 
year  1988  is  52.860.000,  which  would 
provide  approximately  5529,000  for  new 
awards.  The  remaining  funds  would  be 
used  for  continuation  awards.  The 
Congress  has  not  yet  passed  the  fiscal 
\ear  1988  appropriation  of  this  program. 
The  estimates  below  assume  passage  of 
the  President's  request. 

Estimated  Range  of  Awards:  $30,000- 
5252.000. 

Estimated  Average  Size  of  Awards: 
S105.800. 

Estimated  Number  of  A  wards:  5. 

Project  Period:  12  or  24  months.  It  is 
anticipated  that  approximately  50 
percent  of  the  awards  will  be  approved 
for  24  months. 

Applicable  Regulations:  (a)  The 
Indian  Education  Program  Regulations, 
34  CFR  Parts  250  and'253,  and  (b)  the 
Education  Department  General 
Administrative  Regulations.  34  CFR 
Parts  74,  75,  77  and  78, 

For  Applications  or  Information 
Contact:  Elsie  Janifer.  U.S.  Department 
of  Education,  400  Mary  land  Avenue 
SW..  Room  2166,  Washington,  DC  20202. 
Telephone:  (202)  732-1918. 

Program  Authority:  20  U.S.C. 
241bb(bj 

Dated;  August  25.  1987. 
Beryl  Dorsett, 

.Assistant  Secretary  for  Elementary  and 

Secondary  Education. 

[FR  Doc  87-19955  Filed  8-28-8"  8  45  am] 

BILLING  CODE  4000-01 -M 


National  Council  on  Vocational 
Education;  Meeting 

agency:  National  Council  on  Vocational 

Education. 

ACTION:  Notice  of  public  meeting  of  the 

council. 

SUMMARY:  This  notice  sets  forth  the 
proposed  agenda  of  a  forthcoming 
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meeting  of  the  .\dtional  Council  on 
Vocational  Education.  It  also  describes 
the  functions  of  the  Council.  Notice  of 
this  meeting  is  required  under  section 
10(a)  (2)  of  the  Federal  Advisory 
Committee  Act,  and  is  intended  to  notify 
the  general  public  cf  its  opportunity  to 
attend. 
DATE:  September  14,  1987. 

address:  Griswoid's  Hotel,  1500  S. 
Raymond  Avenue.  Fullerton,  California 
92631.  (714)635-9000. 

SUPPLEMENTARY  INFORMATION:  The 

.\ationdl  Council  on  Vocational 
Education  is  established  under  section 
104  of  the  Vocational  Education 
Amendments  of  1968,  Pub.  L.  90-576. 
The  Council  is  established  to: 

(A)  Advise  the  President,  the 
Congress,  and  the  Secretary  of 
Education  concerning  the  administration 
of.  preparation  of  general  regulations 
for,  and  operation  of,  vocational 
education  programs  supported  with 
assistance  under  this  title; 

(D)  Review  the  administration  and 
operation  of  vocational  education 
programs  under  this  title,  including  the 
effectiveness  of  such  programs  in 
meeting  the  purposes  for  which  they  are 
established  and  operated,  make 
recommendations  with  respect  thereto, 
and  make  annual  reports  of  its  findings 
and  recommendations  (including 
recommendations  for  changes  in  the 
provisions  of  this  title)  to  the  Secretary 
for  transmittal  to  Congress:  and 

(C)  Conduct  independent  evaluations 
of  programs  carried  out  under  this  title 
and  publish  and  distribute  the  results 
thereof. 

Agenda:  The  proposed  agenda  will 
include:  Part  I:  General  Council 
business.  Part  II:  This  Council  meeting 
this  will  be  held  in  conjunction  with  the 
first  of  the  four  issues  forum.  The  issues 
will  consist  of  four  major  concerns 
facing  vocational  education.  For 
additional  information  pertaining  to 
these  issues  contact  the  following: 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  [oyce  W'interton.  Executive  Director, 
2000  L  Street,  NW..  Suite  580, 
Washington.  DC  20036.  (202)  634-6110. 

Records  are  kept  of  all  Council 
proceedings,  and  are  available  for 
public  inspection  at  the  above  address 
from  the  hours  of  9:00  a.m.  to  4:30  p.m. 

Signed  dt  Waghinglon.  DC  August  ::  1987. 
)ovce  Winterton. 
Executive  Director. 
|FR  Ddc.  87-19857  Filed  8-28-67;  8:45  am] 

BtLLING  COOC  4000-Ot-M 


DEPARTMENT  OF  ENERGY 

Agency  Collection  Under  Review  by 
the  Office  of  Management  and  Budget 

agency:  Department  of  Energy. 

ACTION:  Notice  of  request  submitted  for 
clearance  to  the  Office  of  Management 
and  Budget. 

SUMMARY:  The  Department  of  Energy 
(DOE)  has  submitted  the  information 
collection  listed  at  the  end  of  this  notice 
of  the  Office  of  Management  and  Budget 
(OMB)  for  approval  under  provisions  of 
the  Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

The  listing  does  not  contain 
information  collection  requirements 
contained  in  new  or  revised  regulations 
which  are  to  be  submitted  under  3504(h) 
of  the  Paperwork  Reduction  Act,  nor 
energy  information  requirements 
collected  by  the  Energy  Information 
Administration  (EIA). 

This  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection  (the  DOE  component);  (2) 
Collection  number,  (3)  Current  OJvlB 
docket  number  (if  applicable);  (4) 
Collection  title;  (5)  Type  of  request,  e.g., 
new,  revision  or  extension;  (6) 
Frequency  of  collection:  (7)  Response 
obligation,  i.e.,  mandatory,  voluntary  or 
required  to  obtain  or  retain  benefit;  (8) 
Affected  public:  (9)  An  estimate  of  the 
number  of  respondents  per  report 
period;  (10)  An  estimate  of  the  number 
of  responses  annually;  (11)  Annual 
respondent  burden,  i.e.,  an  estimate  of 
the  total  number  of  hours  needed  to 
respond  to  the  collection;  and,  (12)  A 
brief  abstract  describing  the  proposed 
collection  and  the  respondents. 

DATES:  Comments  must  be  filed  on  or 
before  September  30. 1987. 

ADDRESSES:  Address  comments  to  Mr. 
Vartkes  Broussalian,  Department  of 
Energy  Desk  Officer.  Office  of 
Management  and  Budget,  726  Jackson 
Place  .NW..  Washington.  DC  20503. 
(Comments  should  should  be  addressed 
to  the  Office  of  Organization  and 
Management  Systems,  at  the  address 
below.) 

FOR  FURTHER  INFORMATION  AND  COPIES 
OF  RELEVANT  MATERIALS,  CONTACT 

William  A.  Hambley.  Organization  and 
Management  Systems,  Mail  Stop  MA-21 
Room  4D-035,  1000  Independence 
Avenue  SW..  Washington.  DC  20585, 
(202)  586-9383. 

SUPPLEMENTARY  INFORMATION:  If  you 

anticipate  that  you  will  be  submitting 
comments,  but  find  it  difficult  to  do  so 
within  the  period  of  time  allowed  by  this 
Notice,  you  should  advise  the  OMB  DOE 


UM  I 


Desk  Officer  of  your  intention  to  do  so 
as  soon  as  possible. 

The  information  collection  submitted 
to  OMB  for  review  was: 

1.  Pittsburgh  Energy  Technology 
Center  (PETC).  Office  of  the  Assistant 
Secretary  for  Fossil  Energy. 

2.  Program  Management  128. 

3.  N/A. 

4.  Duct  Injection  Technology  Data 
Base. 

5.  New. 

6.  One-time.  Surveys  will  be 
conducted  in  FY  1988  and  is  expected  to 
be  completed  by  March  1988. 

7.  Voluntary. 

8.  Public  Utilities  having  Pre-NSPS 
coal  fired  electric  power  plants. 

9.  200  respondents. 

10.  200  respondents. 

11. 1.200  hours  (Fiscal  Year  1988  only). 

12.  This  is  a  survey  of  Pre-NSPS  coal 
fired  electric  power  plants  to  determine 
flue  gas  duct  goemetries  and 
configurations.  This  information  will  be 
used  by  the  DOE's  flue  gas  cleanup 
program  in  guiding  its  future  research 
and  development  activities  in  the  area 
of  duct  injection  technology. 

Issued  in  Washington.  DC.  August  26, 1987. 
J.  Allen  Warapler, 
Assistant  Secretary.  Fossil  Energy. 
[PR  Doc.  87-19975  Filed  8-28-87;  8:45  am] 
BILLING  CODE  6450-0  t-M 


Procurement  and  Assistance 
Management  Directorate 

Restricted  Eligibility  for  Grant  Award; 
Virginia  Coal  Council 

agency:  U.S.  Department  of  Energy 
(DOE). 

action:  Notice  of  restricted  eligibility 

for  grant  award. 

SUMMARY:  DOE  announces  that  it  plans 
to  award  a  grant  to  the  Virginia  Coal 
Council  in  the  amount  of  S15.000  in 
partial  support  of  the  Virginia  Coal 
Council's  Ninth  Annual  Conference  and 
Exhibition.  Pursuant  to  §  600.7  (b)  of  the 
DOE  Financial  Assistance  Rules,  10  CFR 
Part  600.  DOE  has  determined  the 
eligibility  for  this  grant  award  shall  be 
limited  to  the  Virginia  Coal  Council. 

Procurement  Request  Number:  01- 
87FE61 384.000. 

Project  Scope:  The  Virginia  Coal 
Council  is  hosting  a  conference  and 
exhibition  entitled,  "Appalachian  Coal. 
Meeting  International  Energy  Needs". 
This  conference  is  being  held  October 
27,  28,  &  29,  1987  in  Roanoke,  Virginia. 

The  specific  focus  of  this  meeting  is 
on  the  issue  of  developing  new  markets 
for  U.S.  Coal  and  greater 
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competitiveness  on  the  part  of  the  U.S. 
Coal  industry.  The  conference  will  deal 
with  potentials  and  pitfalls  faced  by 
Appalachian  coal  producers  and 
consumers  for  competitively  meeti.ij? 
international  energy  needs. 

The  conference  is  to  treat  a  number  of 
significant  issues  of  vital  interest  for  the 
United  States  coal  industry. 
Involvement  as  a  co-sponsor  and 
provision  of  financial  support  by  the 
Department  of  Energy  is  deemed  crucial 
for  the  success  of  the  confererw;e.  The 
Department  of  Energy  has  determined 
that  this  award  to  the  Virginia  Coal 
Council  on  a  restricted  eligibihty  basis 
is  appropriate, 

FOR  FURTHER  INFORMATION  CONTACT: 
Shirley  A.  Jones.  MA^52.1,  U.S. 
Department  of  Energy,  Office  of 
Procurement  Operations.  1000 
Independence  Avenue  SW., 
Washington,  DC  20585. 

Issued  in  Washington.  DC.  on  August  25, 
1987. 

Edward  T.  Lovett, 

Director,  ConL-act  Operations  Divisran  "A  ", 

Office  of  Procuren>ent  Operations. 

[FR  Doc.  87-19883  Filed  8-28-87;  8;45  am] 

BILLING  CODE  64SO-01-M 


Economic  Regulatory  Administration 

[ERA  Docket  No.  87-35-MG] 

Application  To  Export  Natural  Gas  to 
Mexico;  Valero  Industrial  Gas,  L.P. 

agency:  Department  of  Energy. 
Fconomic  Regulator^'  Administration. 
action:  Notice  of  application  for 
blanket  authorization  to  e.xport  natural 
gas  to  Mexico. 

SUMMARY:  The  Economic  Regalaton,' 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  lune  30. 1987,  of  an  application  from 
\  .ilero  Industrial  Gas,  L.P.  (Vigas)  and  a 
supplement  to  this  application,  filed  on 
August  6,  1987,  for  blanket  authonzation 
to  export  natural  gas  to  Mexico  for  spot 
market  sales,  primarily  to  Petroleos 
Mexicanos  (Pemex).  Authorization  is 
requested  to  export  up  to  4.38  Bcf  of 
natural  gas  over  a  two-year  period 
beginning  on  the  date  of  first  delivery. 
Valero  Transmission  Company,  now 
\dlero  Transmission.  L.P,,  is  currently 
authorized  to  export  up  to  6.000  Mcf  per 
day  to  Pemex  under  an  authorization 
(Order  No.  55-A)  issued  November  28. 
1984,  in  ERA  Docket  No.  84-04-NG. 
Pemex  has  given  a  required  90-day 
notice  that  its  contract  with  Valero 
Transmission  Company  will  expire 
November  1, 1987,  and.  in  accordance 


with  the  terms  of  Order  No.  55-A,  the 
current  authorization  will  expire  on  the 
same  date  \'igas,  a  Delaware  hmited 
partnership  with  its  finncipal  place  of 
business  in  San  Antonio.  Texas,  is 
authorized  to  do  business  m  the  States 
of  Texas  and  Louisiana.  Vigas  proposes 
to  purchase  natural  gas  from  various 
individual  producers.  Vigas  intends  to 
use  existing  facilities  at  the  border  and 
within  the  United  States  for  the 
transportation  of  the  proposed  exports. 
Vigas  will  advise  the  ERA  of  the  date  of 
first  delivery  of  the  export  and  submit 
quarterly  reports  giving  details  of 
individual  transactions. 

The  application  is  filed  with  the  ERA 
pursuant  to  section  3  of  the  Natural  Gas 
Act  and  DOE  Delegation  Order  No. 
0204-111.  Protests,  motions  to  intervene, 
notices  of  intervention  and  written 
comments  are  invited. 
DATE:  Protests,  motions  to  intervene,  or 
notices  of  intervention,  as  applicable, 
and  written  comments  are  to  be  filed  no 
later  than  September  30,  1P87. 
FOR  FURTHER  lNK)RMATtON: 
Robert  M.  Stronach.  Natural  Gas 

Division.  Econom.ic  Regulatory 

Administration,  Forresta!  Building. 

Room  GA-076. 1000  Independence 

Avenue  SW.,  Washington.  DC  20685. 

(202)  586-9622 
Diane  J.  Stubbs.  Natural  Gas  and 

Mineral  Leasing.  Office  of  General 

Counsel,  U.S.  Department  of  Energ\'. 

Forresfal  Building,  Room  6-E-042. 

1000  Independence  .Avenue  SW  . 

Washington,  DC  20585,  (202)  586-6667, 

SUPPLEMENTARY  INFORMATION:  This 

export  application  will  be  reviewed 
pursuant  to  section  3  of  the  .Natural  Gas 
Act  and  the  authority  contained  in  DOE 
Delegation  Order  .No  0.204-111.  The 
decision  on  whether  the  export  of 
natural  gas  is  in  the  public  interest  will 
be  based  up<.in  the  domestic  need  for  tfie 
gas  and  on  whether  the  arrangenient  is 
consistent  with  the  DOE  policy  of 
promoting  compebtion  in  the  natural  gas 
marketplace  by  allowing  parties  to 
freely  negotiate  their  own  trade 
arrangements.  The  applicant  dsserts  that 
available  gas  supplies  are  more  than 
adequate  to  provide  the  proposed 
export,  and  that  the  export  arrangement 
will  be  competitive  and  in  the  public 
interest.  Parties,  especially  those  that 
may  oppose  this  application,  should 
comment  in  their  responses  on  these 
matters. 

Public  Comment  Procedures 

In  responses  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 


wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  procedural 
action  to  be  taken  on  the  application. 
All  protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  must  meet  the  requirements 
that  are  specified  by  the  regulations  in 
10  CFR  Part  590.  They  should  be  filed 
with  the  Natural  Gas  Division,  Office  of 
Fuels  Programs.  Economic  Regulatory 
Administration,  Room  G.-\-(J"b,  RG-23, 
Forrestal  Building,  1000  Independence 
Avenue  SW..  Washington,  DC  20585. 
(202)  586-9478.  They  must  be  filed  no 
later  than  4:30  p.m.  e.d.t.,  September  30. 
1987. 

The  Administrator  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  wiii  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  pro<:edures  be  provided, 
such  as  additional  wntten  comments,  an 
oral  presentation,  a  conference,  or  a 
trial-type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact. 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  m 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  .Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  matenally 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  m  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  t.aie  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  590.316. 

A  copy  of  Vigas'  application  is 


32834 


I 

Federal  Register  /  Vol.  52,  No.  168  /  Monday.  August  31.  1987  /  Notices 


available  for  inspection  and  copying  in 
the  .Natural  Gas  Division  Docket  Room, 
GA-076-A,  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8:00  a.m.  and  4:30  p.m..  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington.  DC.  August  21. 1987. 
Constance  L.  Buckley, 

Director.  Natural  Gas  Division.  Office  of 

Fuels  Programs.  Economic  Regulatory 

Administration. 

[FR  Doc.  87-19884  Filed  &-28-87;  8:45  am) 

BILLING  CODE  6450-01-M 


Office  of  Energy  Research 

(Notice  87-6] 

Special  Research  Grant  Program; 
Health  Effects  Research 

agency:  Department  of  Energy. 

ACTION:  Notice  inviting  grant 

applications. 

SUMMARY:  The  Office  of  Energy 
Research  of  the  Department  of  Energy 
[DOE)  announces  its  interest  in 
receivmg  applications  for  Special 
Research  Grants  that  will  support  a 
coordinated  multidisciplinary  research 
effort  aimed  at  creating  the  resources 
and  technologies  which  would  lead  to  a 
detailed  understanding  of  human 
inheritance  at  the  molecular  level. 
Several  research  goals  are  encompassed 
in  this  Notice:  (1)  Research  will  be 
supported  to  develop  technologies  and 
resources  necessary  for  large-scale 
physical  mapping  of  deoxyribonucleic 
acid  (D.NA),  i.e..  establishing  the  original 
linear  order  of  DNA  fragments.  This 
includes  development  of  improved, 
standardized  and  automated 
technologies  for  the  required  DN.A 
manipulations.  It  also  includes 
development  of  genetic  markers,  human 
chromosomes-specific  DNA  fragments 
and  better  DNA  sources  in  the  form  of 
purified  chromosomes  or  chromsome 
fragments;  (2)  research  will  be 
supported  for  the  development  of 
innovative  and  cost-effective 
technologies  leading  to  rapid  and 
accurate  large-scale  D\.\  sequencing; 
(3)  research  will  be  supported  to 
develop  data  management  systems,  data 
structures,  retrieval  schemes  and  user 
interfaces  to  support  DNA  mapping  and 
sequencing.  Also  desired  are  improved 
algorithms  for  analyzing  DNA 
sequences,  including  identification  of 
homologies,  regulatory  sites,  protein 
coding  regions  and  the  prediction  of 
protein  structures  and  functions.  The 
research  topics  described  above  are  not 
meant  to  limit  the  types  of  proposals 


that  this  Notice  encourages  but  to 
illustrate  the  range  of  work  needed  at 
this  stage  of  the  research. 

This  will  be  a  coordinated  research 
effort  to  create  technologies  and 
resources  which  will  define  the  primary 
structure  of  the  human  genome  and 
which  can  be  applied  to  a  wide  variety 
of  applications  in  biological  research 
and  biotechnology.  Although  detailed 
coordination  mechanisms  will  be 
defined  later,  successful  applicants  will 
participate  as  part  of  an  organized  effort 
to  develop  and  apply  technology  to  the 
ends  listed  above. 

DATES:  To  permit  timely  consideration 
for  award  in  Fiscal  Year  1988, 
applications  submitted  in  response  to 
this  Notice  should  be  received  by  the 
Division  of  Acquisition  and  Assistance 
Management  by  November  2, 1987. 

ADDRESS:  Applications  should  be 
forwarded  to:  U.S.  Department  of 
Energy.  Office  of  Energy  Research. 
Division  of  Acquisition  and  Assistance 
Management.  Room  G-236,  Washington. 
DC  20545.  ATTN:  Program  Notice  87-6. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  David  A.  Smith.  Office  of  Health  and 
Environmental  Research.  ER-72, 
Washington.  DC  20545.  (301)  353-5468. 

SUPPLEMENTARY  INFORMATION:  It  is 

anticipated  that  approximately  $6M  will 
be  available  for  grant  awards  during  FY 
1988.  Additionally,  multiple  year  funding 
of  awards  is  expected,  subject  to  the 
availability  of  future  funds.  Information 
about  development  and  submission  of 
applications,  eligibility,  limitations, 
evaluation  and  selection  processes,  and 
other  policies  and  procedures  may  be 
found  at  10  CFR  Part  605.  The  Office  of 
Energy  Research  (ER),  as  part  of  its 
grant  regulations,  requires  at  10  CFR 
605.11(b)  that  any  grantee  funded  by  ER 
and  performing  research  that  involves 
recombinant  DNA  molecules  and/or 
organisms  and  viruses  containing 
recombinant  DNA  molecules  shall 
comply  with  the  National  Institutes  of 
Health  "Guidelines  for  Research 
Involving  Recombinant  DNA  Molecules; 
May  7.  1986"  (51  FR  16957.  May  7, 1986). 
Application  kits  and  copies  of  10  CFR 
Part  605  are  available  from  the  U.S. 
Department  of  Energy.  Division  of 
Acquisition  and  Assistance 
Management  (see  above  address). 
Telephone  requests  may  be  made  by 
calling  (301)  353-5468.  Instructions  for 
preparation  of  an  application  are 
included  in  the  kit.  The  Catalog  of 
Federal  Domestic  Assistance  Number 
for  this  program  is  81.049. 


Issued  in  Washington.  DC.  on  August  13. 
1987. 

Ira  M.  Adier, 
Deputy  Director  for  Managewent.  Office  of 
Energy  Research. 

[FR  Doc.  87-19885  Filed  8-28-87;  8:45  am) 
BILLING  CODE  64S0-01-M 


Federal  Energy  Regulatory 
Commission      i 

[Docket  Nos.  ER87-568-OO0  et  al.] 

Electric  Rate  and  Corporate 
Regulation  Filings;  Arkansas  Power 
and  Light  Company  et  al. 


August  26. 1987. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission; 

1.  Arkansas  Power  and  Light  Co. 

[Docket  No.  ER87-568-000J 

Take  notice  that  on  July  31. 1987. 
Arkansas  Power  and  Light  Company 
(the  Company)  tendered  for  filing 
updated  Rate  Schedules  M33  and  M33A 
for  the  period  beginning  September  1, 
1987. 

The  Company  states  that  Rates 
Schedules  M33  and  M33A  require  the 
filing  of  annual  updates  to  reflect  the 
true-up  to  actual  costs  for  the  preceding 
year  and  also  to  reflect  estimated 
charges  for  the  period  beginning 
September  1  of  the  current  year. 

Copies  of  this  filing  have  been  sent  to 
the  wholesale  customers  affected  by  the 
filing  and  the  public  Service 
Commissions  of  Arkansas,  Louisiana, 
Missouri  and  Tennessee. 

Comment  date:  September  9, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Arizona  Public  Service  Co. 

[Docket  No.  ER87-564-000| 

Take  notice  that  on  August  17, 1987, 
Arizona  Public  Service  Company  (APS) 
tendered  as  a  supplement  to  its  earlier 
filed  Westwing  Switchyard  Amended 
Interconnection  Agreement  a  Certificate 
of  Concurrence  by  Tucson  Electric 
Power  Company  (Tucson). 

APS  states  that  Tucson  consents  to 
the  Agreement  becoming  effective  as  of 
August  14, 1987,  and  waives  any  notice 
requirements  under  18  CFR  35.11. 

Comment  date:  September  9, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Central  Hudson  Gas  &  Electric  Corp. 

[Docket  No.  ER87-593-0001 

Take  notice  that  on  August  20, 1987, 
Central  Hudson  Gas  &  Electric 
Corporation  (Central  Hudson)  tendered 
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for  filing  pursuant  to  section  35.12  of  the 
Regulations  under  the  Federal  Power 
Act.  a  rate  schedule  and  an  agreement 
between  Central  Hudson  and  the 
County  of  Dutchess.  New  York,  for  the 
distribution  of  .\ew  York  Power 
Authority's  {N'YPA)  "Preference  Power" 
and  "Non  Preference  Power"  by  the 
Dutchess  County  Municipal  Distribution 
Agency  (NIDA). 

Service  under  enclosed  Agreement 
will  commence  upon  approval  by  the 
Federal  Energy  Regulatory  Commission. 

A  copy  of  this  filing  has  been  served 
upon  all  parties  affected  by  this  filing. 

Comment  date:  September  9,  1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


32835 


4.  Pacific  Gas  and  Electric  Co. 

[Docket  No.  ER87-59CWXX)1 

Take  notice  that  on  August  20.  1987, 
Pacific  Gas  and  Electric  Company 
(PGandE)  tendered  for  filing  five 
identical  economy  energy  agreements 
and  rate  schedules  for  sales  to  the  Cities 
of  Anaheim.  Azusa,  Banning.  Colton, 
and  Riverside  [Cities), 

The  five  economy  energy  agreements 
provide  for  PGandE  to  sell  economy 
energy  to  the  Cities  at  the  Midway 
substation.  The  rates  for  economy 
energy  transactions  under  this 
agreements  shall  be  one  of  the 
following:  (a)  The  average  of  the 
Purchaser's  Decremental  Energy  Cost 
and  Seller's  Incremental  Energy  Cost  for 
each  hour  of  the  transaction;  (b)  115 
percent  of  the  Seller's  Incremental 
Energy  Cost  for  each  hour  of  the 
transaction:  or  (c)  a  mutually  agreed 
upon  price,  not  to  exceed  the  Seller's 
cost  per  megawatt-hour  of  the  highest 
fully  allocated  cost  of  the  units  deemed 
to  provide  energy  for  the  sale.  This  last 
methods  allows  a  rate  equal  to 
PGandE's  fuel  cost  plus  an  amount  up  to 
16.2890  mills  per  kilowatt-hour,  the  fully 
allocated  fixed  costs  of  the  units 
deemed  to  provide  energy  for  the  sale. 

Comment  date:  September  9,  1967.  in 
accordance  with  Standard  Paragraph  E 
nt  the  end  of  this  document, 

5.  Public  Service  Electric  and  Gas  Co. 

(Docket  No.  ERS:-591-0OOl 
Take  notice  that  on  August  20, 1987, 

Public  Service  Electnc  and  Gas 
Company  (PSE&G]  tendered  for  filing  an 
initial  Rate  Schedule  to  provide 
transmission  service  to  Prime  Energy 
Limited  Partnership  (Prime  Energy).  The 
Rate  Schedule  provides  for  a  monthly 
transmission  service  charge  of  S,99  per 
kilowatt  plus  S,00038  per  kiiowatthour 
for  Llie  delivery  of  the  net  electnc  power 
output  of  Prime  Elnergy's  qualifying 
cogeneration  facility  to  be  located  in  the 


Boro  of  Elmwood  Park.  Bergen  County, 
New  Jersey  to  jersey  Central  Power  and 
Light  Company. 

PSE&G  requests,  with  the  customer's 

consent,  a  waiver  of  the  .Notice 
Requirements  of  §  35, 3(d)  of  the 
Commission's  Regulations  so  thai  the 
Rate  Schedule  can  be  submitted  for 
filing  at  this  time  and  PSE^G  further 
requests  that  the  filing  be  made  effective 
within  sixty  (60)  days  of  the  date  of  this 
filing, 

PSE&G  states  that  a  copy  of  this  filing 
has  been  served  by  mail  upon  the 
customer  and  the  .New  Jersey  Board  of 
Public  Utilities. 

Comment  date:  September  9,  1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6,  L'lilicorp  United  Inc. 
[Docket  No,  ESd7-37-000| 

Take  notice  that  on  .'August  10. 1987, 
Utilicorp  United  Inc.  ["Applicant"]  filed 
an  application  seeking  an  order  under 
section  204(a)  of  the  Federal  Power  Act 
authorizing  the  Applicant  to  issue  up  to 
and  including  2.000,000  shares  of 
common  stock,  without  par  value,  and 
for  exemption  from  competitive  bidding 
requirements. 

Comment  date:  September  9, 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

7.  Southern  Indiana  Gas  and  Electnc 
Company. 

[Docket  No.  ER87-594-0(Xl] 

Take  notice  that  on  August  20, 1987. 
Southern  Indiana  Gas  and  Electric 
Company  (Southern  Indiana]  tendered 
for  filing,  proposed  changes  in  its  FPC 
Electric  Service  Tariff  by  Modification 
No.  6  to  its  November  27, 1972 
Interconnection  Agreement  with  the 
City  of  Jasper,  Indiana,  which 
Modification  .\o.  6  is  proposed  to  take 
effect  immediately  upon  acceptance  by 
this  Commission. 

Southern  Indiana  indicates  that  the 
purpose  of  this  filing  is  to  revise  Service 
Schedule  A — Contract  Power — and 
Schedule  B — Emergency  Power — and 
Schedule  C — Maintenance  Power.  Under 
Modification  .No.  6  the  Capacity  Charge 
for  Contract  power  is  proposed  to  be 
increased  from  S7.12  to  $9.14  per  Kw  per 
month  of  Scheduled  and  Unscheduled 
demand  and  the  Capacity  Charge  for 
Emergency  Service  and  Nlaintenance 
Power  in  Service  Schedules  B  and  C,  is 
proposed  to  be  increased  from  $1.64  to 
S2.ll  per  week  and/or  S0.35  per  Kw  per 
day  for  each  day  of  less  than  a  calendar 
week.  The  contract  term  is  extended  to 
ten  (10)  years  from  the  date  of 
Modification  No.  6. 


The  proposed  revisions  reflect  a 
desire  on  the  part  of  both  parties  to 
provide  for  present  and  anticipated 
future  increases  in  costs  and  to  attain 
the  maximum  benefit  from  the 
interconnection  of  their  systems. 

Southern  Indiana  requests  waiver  of 
the  notice  requirements  of  section  205(d) 
of  the  Federal  Power  Act. 

Southern  Indiana  states  that  copies  of 
the  filing  were  served  upon  City  of 
Jasper,  Indiana  who  has  filed  its 
Certificate  of  Concurrence  to 
Modificafion  No.  6. 

Comment  dote:  September  9, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Wheelabrator  Millbury  Inc. 

[Docket  No,  ER8r-592-0OOj 

Take  notice  that  on  August  20. 1987, 
Wheelabrator  Millbury  Inc.,  a  Delaware 
corporation  (WMI).  having  its  principal 
place  of  business  at  P.O.  Box  740, 
Millbury.  Massachusetts  01527,  tendered 
for  filing  with  the  Federal  ELnergy 
Regulatory  Commission  [Commission]  a 
Notice  of  Succession  of  Ownership 
pursuant  to  18  CFR  35,16  of  the 
Commission's  Regulations.  In  the  Notice 
of  Succession  of  Ownership,  WMI 
adopts,  ratifies  and  makes  its  own,  in 
every  respect  all  applicable  rate 
schedules  and  supplements  thereto, 
listed  below,  heretofore  filed  with  the 
Commission  by  SES  Millbury  Company, 
L.P.,  effective  June  30, 1987. 

SES  Millbury  Company,  LP./Rate 
Schedule  FERC  No.  1 

WMI  has  requested  that  such  rate 
schedule  be  renamed: 

Wheelabrator  Millbury  Inc./Rate 
Schedule  FERC  No.  1 

Comment  date:  September  9. 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Wheelabrator  Millbury  Inc. 

[Docket  No,  EL87-59-0OOJ 

Take  notice  that  on  August  20. 1987, 
Wheelabrator  Millbury  Inc.  (WNflJ 
tendered  for  filing  a  Petition  for 
Declaratory  Order.  WMI  states  that  the 
Petition  arises  out  of  a  decision  to  enter 
into  a  sale  and  leaseback  financing 
transaction  with  respect  to  its  45 
megawatt  solid  waste  fueled  small 
power  production  facility  (the  Facility) 
in  Millbury.  Massachusetts.  WMI  also 
states  that  the  Petition  requests  the 
Commission  to  declare  that  (1)  it  will 
not  exercise  Federal  Power  Act 
jurisdiction  over  the  transaction,  the 
"owner  trustee"  (Connecticut  Bank  and 
Trust  Company)  or  the  "owner  trustee  ' 
(Connecticut  Bank  and  Trust  Company) 
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or  the  "owner  participant"  (Ford  Motor 
Credit  Company),  (2)  the  transaction 
will  not  affect  the  Facility's  rate 
schedule  currently  on  file  with  the 
Commission,  and  (3)  the  transaction  will 
not  result  in  a  loss  of  the  Facility's 
status  as  a  qualifying  facility  under 
PL'RPA. 

Comment  dale:  September  9, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph  ^ 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  .\E.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
.SVi  -vtary. 
|FR  Doc.  87-19963  Filed  &-2&-«7:  8:45  am) 

BILLING  CODE  6717-01-M 


[Docket  Nos.  ER87-581-000  et  al.] 

Electric  Rate  and  Corporate 
Regulation  Findings;  Boston  Edison 
Company  et  al. 

.•\u3u.st  25,  1987. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Boston  Edison  Co. 

inocket  No   F.R87-3H!-000| 

Take  notice  that  on  August  10, 1987, 
Boston  Edison  Company  (Boston 
Edison)  tendered  for  filing  revised 
Exhibit  Bs  to  its  Rate  Schedule  FPC  Nos. 
47  and  51  for  service  to  the  Towns  of 
Concord  and  VVellesley,  Massachusetts, 
to  reflect  the  direct  cost  of  service 
effects  on  the  S-8,'PR  Rate  charged  the 
two  Towns  of  the  reduction  in  the 
federal  income  tax  rate  from  46%  to  34%. 
pursuant  to  the  Tax  Reform  Act  of  1986. 
Boston  Edison  asks  that  the  rate 
schedule  changes  be  made  effectively  as 
of  July  1.  1987. 

Boston  Edison  states  that  this  filing 
has  been  posted  and  that  copies  of  the 
filmg  have  been  served  upon  the  two 


Towns  and  the  Massachusetts 
Department  of  Public  Utilities. 

Comment  date:  September  8, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Allegheny  Power  Service  Corp.,  on 
behalf  of  Monongahela  Power  Co,,  The 
Potomac  Edison  Co..  West  Penn  Power 
Co.  (The  APS  Companies) 

[Docket  No.  ER87-586-0001 

Take  notice  that  on  August  18, 1987, 
Allegheny  Power  Service  Corporation 
tendered  for  filing  an  initial  rate 
schedule  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company,  and  West  Penn  Power 
Company  (The  APS  Companies).  The 
rate  schedule  provides  for  the  sale  of  up 
to  300  MW  of  capacity  and  energy  by 
the  APS  Companies  to  Old  Dominion 
Electric  Cooperative  (ODEC)  for  a 
period  to  begin  as  soon  as  practicable 
after  FERC  acceptance  and  to  end  no 
later  than  December  31,  1994. 

Charges  for  the  proposed  service  were 
negotiated  at  arms'-length  in  a 
competitive  environment  and  are 
mutually  advantageous.  The  APS 
Companies  and  ODEC  wish  to  begin  the 
proposed  service  as  soon  as  practicable 
and,  therefore,  request  waiver  of  the 
Commission's  notice  requirements. 

Copies  of  the  filing  were  served  upon 
ODEC,  the  Maryland  Public  Service 
Commission,  the  Ohio  Public  Utilities 
Commission,  the  Pennsylvania  Public 
Utility  Commission,  the  Virginia  State 
Corporation  Commission,  and  the  West 
Virginia  Public  Service  Commission. 

Comment  date:  September  8, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

3.  Boston  Edison  Co. 

[Docket  No.  ERB7^0&-000] 

Take  notice  that  on  July  24,  1987. 
Boston  Edison  Company  (Edison] 
tendered  for  filing  Amendment  No.  1  to 
the  agreement  for  the  exchange  of 
power  between  itself  and  Montaup 
Electric  Company  of  Boston, 
Massachusetts  (Buyer)  which  was  filed 
with  the  Commission  on  April  29, 1987. 

Under  the  agreement,  the  parties  may 
negotiate  daily  power  exchanges 
involving  Edison  units  and  entitlements 
and  Buyer's  facilities.  The  parties  state 
that  the  purpose  of  the  power  exchange 
is  to  attain  greater  efficiencies  of 
operation. 

Edison  requests  waiver  of  the 
Commission's  notice  requirements  to 
permit  the  Agreement  to  become 
effective  August  29,  1983. 

Copies  of  the  filing  have  been  served 
upon  Buyer  and  on  the  Department  of 


Public  Utilities  of  the  Commonwealth  of 
Massachusetts. 

Comment  date:  September  8, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Central  Illinois  Public  Service  Co. 

[Docket  No.  ER87-579-000] 

Take  notice  that  on  August  17,  1987 
Central  Illinois  Public  Service  Company 
(CIPS)  tendered  for  filing  Addenda  to  12 
interchange  agreements  between  CIPS 
and  other  utilities. 

The  tendered  Addenda  provide 
downward  flexibility  from  the  currently 
effective  rate  for  certain  energy  charges 
under  the  pertinent  interconnection 
agreements,  in  the  situation  where  CIPS 
is  supplying  energy  purchased  from  a 
third  party  to  a  receiving  party. 

CIPS  requests  an  effective  date  of 
August  1, 1987,  and  therefore  request  a 
waiver  of  the  Commission's  notice 
requirements. 

Comment  date:  September  8,  1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

5.  Central  Power  and  Light  Co. 

[Docket  No.  ER87-583-0001 

Take  notice  that  on  August  17, 1987, 
Central  Power  and  Light  Company  (CPL) 
tendered  for  filing  a  letter  agreement, 
dated  June  19,  1987,  between  CPL  and 
TU  Electric  Company  (TU).  The  TU 
Agreement  provided  for  CPL  to  furnish 
transmission  service  to  TU,  during  the 
period  June  1.  1985  to  December  31,  1986, 
for  various  periods  of  time  from  three 
cogenerators  in  the  state  of  Texas.  CPL 
also  tendered  a  Notice  of  Cancellation 
with  respect  to  the  TU  Agreement. 

CPL  requests  an  effective  date  of  June 
1,  1985  for  the  TU  Agreement  and  an 
effective  date  of  December  31, 1986  for 
the  Notice  of  Cancellation.  Accordingly, 
CPL  requests  waiver  of  the 
Commission's  notice  requirements. 

Copies  of  this  filing  have  been  sent  to 
the  Public  Utility  Commission  of  Texas 
and  TU  Electric  Company. 

Comment  date:  September  8, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Cincinnati  Gas  &  Electric  Co. 

[Docket  No.  ER87-58O-0O0) 

Take  notice  that  on  August  7, 1987, 
Cincinnati  Gas  &  Electric  Company 
(CG&E)  tendered  for  filing,  pursuant  to 
Part  35  of  the  Commission's  Regulations 
governing  the  Filing  of  Rate  Schedules, 
section  205(d)  of  the  Federal  Power  Act 
and  Order  No.  475  issued  June  26, 1987, 
proposed  changes  in  its  FERC  Electric 
Tariff,  First  Revised  Volume  No.  1, 
which  cancel  and  supersede  the  rate 
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schedules  in  tariff  applicable  to  the  full 

requirements  electric  service  to  the 
Villages  of  Bethel,  Blanchester. 
Georgetown,  Hamersviile,  and  Ripley. 
municipalities  in  the  State  of  Ohio 
(municipalities);  The  Union  Light,  Heat 
and  Power  Company  (Union  Light),  a 
wholly-owned  subsidiary  of  CG&E 
which  ultimately  serves  retail 
consumers  and  one  wholesale  customer 
within  the  Commonwealth  of  Kentucky: 
and  The  West  Harrison  Gas  &  Electric 
Company  (West  Harrison),  a  wholly- 
owned  subsidiary  of  CG&E  which 
ultimately  serve  retail  consumers  in  the 
State  of  Indiana. 

Copies  of  this  filing  wbil;  served  upon 
each  party  designated  on  the  official 
service  list  in  this  proceeding. 

Comment  dote:  September  8.  1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Northern  Indiana  Public  Ser\  ice  Co. 

(Docket  No.  ER87-585-0()(11 

Take  notice  that  on  August  18.  1987, 
Northern  Indiana  Public  Service 
Company  (NiPSCO)  tendered  for  filing 
of  changes  in  rate  schedules  pursuant  to 
§  35.13  of  the  Federal  Energy  Regulatory 
Commission's  regulations  under  the 
P'ederal  Power  Act  an  original  and  six 
copies  of  the  Service  Agreements  with 
the  Towns  of  Argos,  Bremen.  Brookston. 
Chalmers,  Etna  Green,  Kmgsford 
Heights,  Walkerton,  and  Winamac,  all 
in  Indiana. 

The  Service  Agreements  are  the  result 
of  recently  concluded  negotiations  for  a 
ten  (10)  year  full  requirements  contract 
for  each  Town  which  is  to  take  effect 
October  1,  1987,  and  the  initial  term  will 
terminate  on  January  31,  1998,  and 
continue  from  year  to  year  thereafter 
until  terminated  by  either  party  by  two 
years'  notice. 

NIPSCO  respectfully  request  waiver 
of  the  Commission's  filing  requirements, 
and  requests  this  filing  be  made 
effective  October  1, 1987,  as  these  rates 
will  not  become  effective  until  after  final 
approval  by  the  Federal  Energy 
Regulatory  Commission. 

Copies  of  the  filing  were  served  upon 
the  indicated  towns  and  the  Indiana 
Utility  Regulatory  Commission. 

Comment  date:  September  8, 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Oklahoma  Gas  and  Electric  Co. 

1  Docket  No.  ER87-589-O00J 

Take  notice  that  on  August  19.  1987, 
Oklahoma  Gas  and  Electric  Company 
(OGSE)  tendered  for  filing  revisions  to 
its  TEGR  Rate  Schedule  (Trade 
Electricity  for  Gas  Rider)  and  its  LC-1 
Rate  Schedule  (Rider  for  Load 


Curtailment)  applicable  to  rural  electric 

cooperatives  and  municipalities  to 
whom  the  Company  supplies  electric 
service  under  the  VVC-1  or  WM-1  Rate 
Schedules  that  are  a  part  of  the 
Oklahoma  Gas  and  Electric  Company 
FERC  Electric  Tariff,  1st  Revised 
Volume  No.  1.- 

These  revisions  will  (1)  permit 
additional  customers  to  be  eligible  for 
the  TEGR  program  and  (2)  relax  the 
eligibility  criteria  under  the  Load 
Curtailment  Rider,  all  of  which  will 
result  in  savings  to  the  participating 
customers.  Savings  to  non-participating 
customers  will  also  be  a  result  due  to  a 
reallocation  of  generation  sources. 

Copies  of  this  filing  have  been  served 
on  Arkansas  Valley  Electric 
Cooperative.  KAMO  Electric 
Cooperative,  each  wholesale 
municipality  to  whom  the  Company 
supplies  electric  service,  the  Oklahoma 
Corporation  Commission  and  the 
Arkansas  Public  Services  Commission. 

Comment  date:  September  8, 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9  Oklahoma  Gas  and  Electric  Co. 

(Docket  No.  EC87-21-000J 

Take  notice  that  on  August  19. 1987. 
Oklahoma  Gas  and  Electric  Company 
(Applicant),  an  Oklahoma  Corporation 
with  its  principal  office  at  321  N. 
Harvey,  P.O.  Box  321,  Oklahoma  City. 
Oklahoma,  73101.  tendered  for  filing  an 
application  pursuant  to  section  203  of 
the  Federal  Power  Act  and  Part  33  of  the 
Commission's  Regulations  thereunder, 
for  authorization  to  sell  certain 
transmission  facilities  to  Oklahoma 
Municipal  Power  Authority  (OMPA). 

The  Company  states  it  is  engaged 
primarily  in  the  generation, 
transmission,  distribution  and  sale  of 
electric  energy  in  Oklahoma  and 
western  Arkansas.  The  facilities  being 
sold  and  purchased  will  be  devoted  to 
supplying  service  to  OMPA  Participants 
only. 

Comment  date:  September  8. 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Pacific  Power  &  Light  Co..  an 
assumed  business  name  of  PacifiCorp 

(Docket  No.  ER87-588-0001 

Take  notice  that  on  August  19. 1987. 
Pacific  Power  &  Light  Company,  an 
assumed  business  name  of  PacifiCorp. 
tendered  for  filing,  in  accordance  with 
Section  35.12  of  the  Commission's 
Regulations,  a  Reserve  Capacity 
Integration  Agreement  dated  May  5. 
1987,  between  Pacific  and  Black  Hills 
Power  and  Light  Company. 


Pacific  requests  waiver  of  the 
Commission's  Notice  requirements  to 
permit  this  rate  schedule  to  become 
effective  July  1. 1987.  this  date  being  the 
date  on  which  service  commenced. 

Comment  date:  September  8, 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Public  Service  Co.  of  Indiana,  Inc. 

jDocket  No.  ER87-587-0001 

Take  notice  that  on  August  18. 1987. 
Public  Service  Company  of  Indiana.  Inc. 
tendered  for  filing  pursuant  to  the 
Interconnection  Agreement  between 
Public  Service  Company  of  Indiana.  Inc-. 
and  Indianapolis  Power  &  Light 
Company  a  Eighth  Supplemental 
Agreement  to  become  effective  June  1. 
1987.  pursuant  to  Part  35  of  the 
Commission's  Regulations. 

The  Eighth  Supplemental  Agreement 
modifies  the  Agreement  as  follows: 

1  Deletes  reference  to  the  106th  Street 
Tap  Point. 

2.  Extends  service  to  the  Service 
Company  at  the  Carmel  Tap  Point 
beyond  June  1. 1987.  the  date  presently 
specified  as  the  date  of  termination. 

Copies  of  the  filing  were  served  upon 
Indianapolis  Power  &  Light  Company 
and  the  Indiana  Utility  Regulatory 
Commission. 

Public  Service  Company  of  Indiana. 
Inc.  has  requested  waiver  of  the 
Commission's  notice  requirement  to 
permit  an  effective  date  of  June  1. 1987. 
Comment  date:  September  8,  1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Public  Service  Co.  of  New  Mexico 

(Docket  No.  ER87-582-000| 

Take  notice  that  on  August  17.  1987. 
Public  Service  Company  of  New  Mexico 
(PNM)  tendered  for  filing  a  Service 
Schedule  dated  July  15. 1987.  to  the 
PNM-Incorporated  County  of  Los 
Alamos,  New  Mexico  (County) 
Interconnection  Agreement  (Service 
Schedule).  The  Service  Schedule 
provides  that  P.N.Vl  will  provide 
interruptible  transmission  service  to 
County  from  the  Shiprock  345  kV 
Switching  Station  to  the  115  kV  bus  at 
the  Norton  115  kV/345  kV  Switching 
Station  at  an  initial  rate  of  three  (3)  mills 
per  kV\  h.  PN'M  requests  that  notice 
requirements  be  waived  and  that  the 
Service  Schedule  be  effective  as  of 
August  14, 1987. 

Copies  of  the  filing  have  been  servi'd 
upon  County  and  the  New  Mexico 
Public  Service  Commission. 

Comment  date:  September  8, 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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13.  Signal  Shasta  Energy  Co.,  Inc. 

[Ducket  \o.  ER87-575-0001 

Take  notice  that  on  August  13.  1987. 
Signal  Shasta  Energy  Company  Inc. 
(Signal  Shasta)  tendered  for  filing, 
pursuant  to  18  CFR  35.1  and  35.12, 
proposed  Signal  Shasta  Rate  Schedule 
No.  1,  applicable  to  the  sale  of  energy  by 
Signal  Shasta  to  Pacific  Gas  &  Electric 
Company  (PG&E)  from  a  49.9  net 
megawatt  biomassfueled  small  power 
production  facility  currently  under 
construction  at  a  site  located  at 
Cottonwood  and  Locust  Roads  in  Shasta 
County.  California  (Facility).  Signal 
Shasta  has  given  notice  to  the  Federal 
Energy  Regulatory  Commission 
(Commission  or  FERC)  stating  that  the 
Facility  is  a  qualifying  small  power 
production  facility  within  the  meaning  of 
section  201  of  the  Public  Utility 
Regulatory  Policies  Act  of  1978 
(PURPA). 

The  proposed  initial  rate  is  set  forth  in 
that  certain  "Power  Purchase  Agreement 
for  Long-Term  Energy  and  Capacity," 
dated  October  22,  1984.  between  Valley 
Power  Associates  and  PG&E  (Power 
Purchase  Agreement).'  The  Power 
Purchase  Agreement  is  an  unmodified 
"standard  offer"  pre-approved  by  the 
California  Public  Utility  Commission.  It 
establishes  that  the  rate  for  sales  to 
PG&E  for  the  first  ten  years  shall  be  the 
state-forecasted  energy  prices  as  set 
forth  in  the  Power  Purchase  Agreement. 
Thereafter,  rates  for  sale  shall  equal 
PG&E's  full  short-run  avoided  operating 
costs. 

Signal  Shasta  requests  waiver  of  the 
Commission's  rule  requiring  that  rate 
schedules  be  filed  no  more  than  one- 
hundred-twenty  (120)  days  prior  to  the 
date  on  which  service  is  to  commence 
under  an  initial  rate  schedule.  This 
requirement  is  intended  to  prevent  the 
use  of  stale  data  in  developing  the  test 
period  for  cost-of-service  based  rates. 
Section  35.3(b)  of  the  Commission's 
regulations  allows  the  Commission  to 
waiver  the  one-hundred-twenty  (120) 
day  notice  period  in  appropriate 
circumstances.  Since  the  rates  are 
formula  rates  based  on  state  forecasts 
and  the  buver's  costs,  and  do  not 


'  Under  section  14-.^  of  the  Agreement.  VPA  may 
assign  Its  rights  under  the  Agreement,  subject  to 
PCSEs  wntten  ronsent  VPA  assigned  the 
Agreement  to  Signal  Energy  System.  Inc.  (Signal 
Energy)  pursuant  to  thai  certain  "Assignment 
Agreement."  dated  |uly  1.  1985-  PG4E  gave  its 
written  consent  to  the  assignment  pursuant  to  that 
certain  "Consent  to  .Assignment  and  Agreement." 
dated  .-Xugust  16.  1985.  Signal  Energy  assigned  the 
contact  to  Signal  Shasts  pursuant  to  that  certain 
".Assignment  Agreement,  dated  .April  24.  1987.  PC&E 
gave  Its  written  consent  to  the  assignment  pursuant 
10  that  certain  "Consent  to  Assignment  and 
Agreement."  dated  .April  24.  198" 


involve  Signal  Shasta's  costs  for  a 
particular  test  period,  this  requirement  is 
not  applicable. 

Signal  Shasta  seeks  waiver  of  the 
Commission's  regulations  regarding 
cost-of-service  documentation.  The 
Commission  has  recognized,  in  other 
cases, ^  that  the  cost-of-service  data 
requirements  contained  in  §  35.12(b)(5) 
of  its  regulations  are  irrelevant  insofar 
as  they  woulti  require  a  small  power 
producer  to  substantiate  its  cost-of- 
service.  Signal  Shasta  requests  this 
waiver  on  the  grounds  that  this 
information  is  not  relevant  because 
rates  are  initially  based  on  state- 
forecasted  rates  and  then  on  the  buyer's 
costs,  and  are  not  dependent  upon  the 
seller's  costs. 

Signal  Shasta  seeks  waiver  of  the 
Commission's  regulations  regarding  the 
Uniform  Systems  of  Accounts 
prescribed  for  Public  Utilities  and 
Licensees  subject  to  the  provisions  of 
the  Federal  Power  Act  specified  by  18 
CFR  Parts  101  and  104.  Since  rates  are 
initially  based  upon  state-forecasted 
rates  and  then  upon  the  buyer's  costs, 
this  information  and  need  for  uniformity 
in  the  seller's  accounting  systems  are 
irrelevant.  Moreover,  this  requirement 
imposes  substantial  hardship  and  undue 
burden  upon  Signal  Shasta  as  it  requires 
more  detailed  accounting  than  Signal 
Shasta  would  other  wise  undertake. 
Signal  Shasta  seeks  waiver  of  the 
Commission's  regulations  regarding 
certain  accounts  and  reports  required  by 
18  CFR  Parts  41,  50.  and  141.  Signal 
Shasta  seeks  this  waiver  on  the  basis 
that  such  information  and  reports  are 
irrelevant  because  the  rates  under  the 
contract  are  rot  to  be  determined  by 
Signal  Shasta's  costs.  Moreover,  Signal 
Shasta  will  sell  to  only  one  buyer.  PG&E. 
Therefore,  it  is  not  necessary  to  protect 

the  public  in  general  by  requiring  strict 

compliance  with  these  sections. 
Comment  date:  September  8. 1987.  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  document. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  field  on  or  before  the 
comment  date.  Protests  will  be 
considered  bv  the  Commission 


*  "Wheelabrator-Frye.  Inc.  Declaratory  Order." 
Docket  Nos.  EL82-7-000  and  EL82-12-000,  issued 
)une15.  1982. 


UM  I 


indetermining  the  appropriate  action  to 

be  taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Kenneth  F.  Plumb, 

Secretary. 

[PR  Doc.  87-19964  Filed  8-28-87;  8:45  am] 

BIU.INQ  CODE  6717-01-M 


[Docket  No.  EL85-19-114] 

Technical  Meeting  Regarding  Ohio 
River  Basin  Environmental  Impact 
Statement,  Ohio  River  Basin 

August  26,  1987. 

As  referenced  in  the  April  29, 1987, 
Notice  of  Intent  to  Prepare 
Environmental  Impact  Statement  (EIS), 
the  staff  of  the  Federal  Energy 
Regulatory  Commission  has  determined 
that  issuance  of  licenses  for  the 
development  of  24  proposed 
hydropower  projects  in  the  Ohio  River 
Basin  would  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment.  Site-specific 
and  cumulative  environmental  impacts 
will  be  evaluated  in  the  EIS  and  possible 
alternatives  to  the  proposed  actions  will 
be  addressed. 

Applicants,  Federal.  State,  and  local 
agencies,  and  interested  persons  are 
invited  to  attend  a  technical  meeting  to 
discuss  the  progress  on  the  Ohio  River 
Basin  EIS,  FERC  Docket  No.  EL85-1»- 
114.  The  meeting  will  be  held  on 
Thursday,  September  17,  1987,  from 
10:00  a.m.  to  4:30  p  m.,  at  the  William  S. 
Moorhead  Federal  Building  (in  Room 
200).  1000  Liberty  Avenue  in  Pittsburgh. 
Pennsylvania. 

An  update  of  the  progress  on  the  EIS 
and  studies  in  support  of  the  analysis  for 
the  proposed  development  of  the  24 
hydropower  applications  on  the  Ohio, 
Allegheny,  Monongahela,  Tygart,  and 
Muskingum  Rivers  will  be  provided. 
Analytical  procedures  planned  for  the 
EIS  will  be  presented,  and  comments  on 
the  approach  and  inputs  will  be 
solicited.  Progress  on  the  collection  of 
field  data  required  to  support  the  water 
quality  analysis  will  be  presented;  the 
presentation  will,  however,  be  limited  to 
a  discussion  on  the  studies  under  way, 
not  a  review  of  the  data  collected  to 
date.  A  discussion  of  the  use  of  the 
support  studies  and  the  EIS  in  the 
development  of  mitigative  measures  for 
the  proposed  hydropower  projects  will 
follow. 
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For  further  information  on  the  technical 
meeting,  contact  project  m,mHgers  George 
Taylor  at  (202)  376-9288  or  Biidn  Romanek  at 
(202]  3rf>-1730. 

Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc.  87-19965  Filed  8-2&-87;  8:45  am] 

BILLING  CODE  6717-01-M 

[Docket  No.  RP86-168-013] 

Withdrawal  of  Tariff  Stieets  and  Filing 
of  Proposed  Ctianges  in  FERC  Gas 
Tariff;  Columbia  Gas  Transmission 
Corp. 

August  26.  1987. 

Take  notice  that  Columbia  Gas 

Transmission  Corporation  (Columbia) 
on  August  24,  1987,  withdrew  Seventh 
Revised  Sheet  No,  17  and  Fifth  Revised 
Sheet  No.  26  submitted  with  its  |uiy  31, 
1987  compliance  filing,  and  tendered  for 
filing  a  new  Seventh  Revised  Sheet  No. 
17  and  a  new  Fifth  Revised  Sheet  No.  26 
to  its  FERC  Gas  Tariff.  Original  Volume 
No.  1.  to  be  effective  April  1,  1987. 

Columbia  states  that  it  has  agreed 
with  Commission  Staff  to  delete  certain 
language  in  section  1(b)  of  the  CDS  and 
G  Rate  Schedules  (which  contain 
identical  language)  in  order  to  more  fully 
comply  with  the  Commission's  orders 
issued  March  31,  1987  and  July  16. 1987, 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedures.  All  such 
motions  or  protests  should  be  filed  on  or 
before  September  2.  1987.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Columbia's  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 
(FR  Doc   87-19966  Filed  8-28-87;  8:45  ani| 

BILLING  CODE  67U-01-M 

t Docket  No.  RP87-87-000] 

Changes  in  Rates  and  Tariff 
Provisions;  Granite  State  Gas 
Transmission,  Inc. 

August  26,  1987. 

Take  notice  that  on  August  20,  1987. 
Granite  State  Gas  Transmission,  Inc. 


(Granite  State),  120  Royal  Street. 
Canton,  Massachusetts  02021,  tendered 
for  filing  with  the  Commission  the 
following  revised  tariff  sheets  in  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No,  1  and  Original  Volume  No,  2 
proposing  changes  in  rates  and  other 
tariff  provisions  for  effectiveness  on 
September  21,  1987: 

First  Revised  Volume  No.  1 

First  Revised  Sheet  No.  2 
First  Revised  Sheet  No.  3 
Original  Sheet  No.  3-A 
Origmal  Sheet  No.  3-B 
Twenty-First  Revised  Sheet  No.  7 
Original  Sheet  No.  7-B 
Second  Revised  Sheet  No.  14 
Second  Revised  Sheet  No.  51 
Fifth  Revised  Sheet  No.  68 
Fourth  Revised  Sheet  No.  70 
Third  Revised  Sheet  No.  71 
Third  Revised  Sheet  No.  72 
Fourth  Revised  Sheet  No.  75 
Second  Revised  Sheet  No,  75-A 
First  Revised  Sheet  No.  75-B 
Original  Sheet  No.  75-C 
Second  Revised  Sheet  No.  82 
First  Revised  Sheet  No.  83 
Original  Sheet  No.  84 
Original  Sheet  .No.  85 
Original  Sheet  No.  86 
Third  Revised  Sheet  No.  112 
First  Revised  Sheet  No.  116 

Original  Volume  No.  2 

Seventh  Revise  Sheet  No.  27 
First  Revised  Sheet  No.  31 

According  Lo  Granite  State,  the  filing 
is  made  primarily  to  reflect  the 
increased  cost  of  service  for  the 
expanded  operations  authorized  by  the 
Commission  in  the  certificates  issued 
August  4.  1987  in  Docket  No.  CP87-3»- 
000  for  the  Portland  Gas  Pipeline 
Project.  Granite  State  states  that  the 
Project  involves  (1)  the  lease  and 
conversion  to  natural  gas  service  of  166 
miles  of  an  existing  oil  pipeline 
extending  from  the  vicinity  of  Portland, 
Maine,  to  the  U.S. -Canadian  border  near 
North  Troy,  Vermont;  (2)  the  acquisition 
and  operation  of  an  existing  8-inch 
pipeline  in  Maine;  (3)  the  construction 
and  operation  of  an  interconnection 
between  the  coverted  18-inch  pipeline 
and  the  8-inch  pipeline  near  Portland 
and  other  appurtenant  facilities.  The 
facilities  will  be  utilized  to  im.port  gas 
from  Canada  delivered  by  Shell  Canada 
Limited,  and  to  increase  service  to  its 
markets,  according  to  Granite  Slate. 

Granite  State  states  that  the  proposed 
rates  in  its  filing  are  based  on  a  cost  of 
service  for  actual  operations  for  the  12 
months  ended  April  30, 1987.  adjusted 
for  known  and  measurable  changes 
expected  to  occur  by  January  31. 1988. 


According  to  Granite  State,  the  test 
period  cost  of  service  includes  the  cost 
of  the  capital  investment  in  the  new 
delivery  system,  costs  for  the  operating 
and  maintenance  expenses  on  the  new 
plant  as  well  as  the  existing  system, 
increased  ad  valorem  and  income  taxes. 
An  overall  rate  of  return  of  12.65  percent 
is  claimed  on  the  adjusted  rale  base 
which  includes  a  return  of  14.5  percent 
on  the  equity  portion  of  the  investment. 

Granite  state  further  states  that  its 
proposed  rates  are  applicable  to 
wholesale  sales  lo  its  two  affiliated 
distribution  company  customers:  Bay 
State  Gas  Company  and  Northern 
Utilities.  Inc.  According  to  Granite  Slate, 
the  effect  of  the  proposed  rates  in  its 
filing  is  an  increase  of  approximately 
52.466,889  annually  in  its  rates  for  saios 
to  Bay  State  and  $587,865  annually  for 
sales  to  Northern  Utilities,  exclusive  of 
gas  costs. 

According  to  Granite  State,  the 
projected  date  for  the  completion  of  the 
conversion  of  the  oil  pipeline  to  natural 
gas  service  and  the  construction  of  all 
related  facilities  to  import  gas  is 
December  1, 1987,  Granite  State  has 
requested  a  shortened  suspension 
period  for  the  revised  rates  in  its  filing 
lo  permit  them  to  become  effective  as  of 
the  date  its  expanded  system  is 
completed  and  ready  for  service. 

Granite  State  further  states  that 
copies  of  the  filing  were  served  upon  its 
customers  and  the  regulatory 
commissions  of  the  States  of  Maine. 
Massachusetts  and  New  Hampshire. 

Any  person  desiring  to  be  heard  or  lo 
protest  said  filing  should  file  a  motion  lo 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426.  in  accordance  with  sections 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211.  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  2, 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Kenneth  F.  Plumb. 

Secretary. 

(FR  Doc.  87-19967  Filed  8-28-87;  8:45  am] 

BILLING  CODE  6717-01-11 
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(Docket  No.  EL87-58-000] 

Filing;  Cities  of  Newark,  New  Castle, 
Seaford,  and  Milford,  Delaware,  and 
ttie  Towns  of  Smyrna,  Clayton, 
Midd'etown  and  Lewes,  DE  v. 
Delmarva  Power  &  Light  Co. 

August  24.  1987 

Take  notice  that  on  August  4,  1987, 
Cities  of  Newark.  New  Castle.  Seaford, 
and  Milford,  Delaware,  and  the  Towns 
of  Smyrna.  Clayton,  Middletown  and 
Lewes,  Delaware  pursuant  to  Rule  206  of 
the  Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.206  tendered  for 
filing  a  Complaint  against  Delmarva 
Power  &  Light  Company  (DP&L). 

The  Delaware  Municipalities  state 
that  DP&L  includes  in  its  fuel  adjustment 
clause  costs  associated  with  its  fuel  and 
purchased  power.  To  the  extent  that  fuel 
and  purchased  power  costs  are 
imprudently  incurred,  DP&L  should  not 
be  allowed  to  collect  such  costs  from 
customers,  and  customers  should  be 
given  refunds  of  overcharges  connected 
with  such  imprudently  incurred  costs. 

The  Delaware  Municipalities  also 
states  that  they  request  the  Commission 
to  institute  an  investigation  into  DP&L's 
nuclear  powerplant  outages  and  DP&L's 
codl  purchases  and  to  order  refunds  to 
the  Delaware  Municipalities  based  upon 
any  findings  of  imprudence  in  either 
those  outages  or  DP&L's  coal  purchases. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  [18  CFR  385.211, 
385.344).  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
23.  1987.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  Answers  to  the 
complaint  shall  also  be  due  on  or  before 
September  23. 1987. 

Kenneth  F.  Plumb, 

St'crttary 

|FR  Doc.  87-1996«  Filed  8-2tt-87;  8:45  am] 
BILLING  COO£  6717-01-M 


(Docket  No.  TA86-3-59-009] 

Ctiange  in  Rates  and  Tariff  Revisions; 
Norttiern  Natural  Gas  Co.  Division  of 
Enron  Corp. 

August  25, 1987. 

Take  notice  that  on  August  14, 1987. 
Northern  Natural  Gas  Company, 
Division  of  Eron  Corp.  (Northern), 
tendered  for  filing  with  the  Commission 
to  be  effective  September  1, 1987  the 
following  tariff  sheets: 

Third  Revised  Volume  No.  1 

Forty-Fifth  Revised  Sheet  No.  4a 
Forty-Fifth  Revised  Sheet  No.  4b 
Thirteenth  Revised  Sheet  No.  4b.l 

Original  Volume  No.  2 

Fifty-Second  Revised  Sheet  No.  Ic 

Northern  states  that  the  purpose  of 
the  revised  tariff  sheets  is  to  adjust  its 
jurisdictional  natural  gas  sales  rates  to 
reflect  its  purchased  gas  cost  from 
Canadian  suppliers  in  a  manner 
consistent  with  Commission  Opinion 
Nos.  256  and  256-A. 

In  accordance  with  the  terms 
established  in  Northern's  Stipulation 
and  Agreement  in  Docket  No.  TA88-3- 
59  and  approved  by  the  Commission  on 
January  30, 1987,  Northern  will  file  to 
adjust  its  market  area  sales  commodity 
and  demand  rates  within  30  days  of  a 
final  non-appealable  order  in  the 
Natural  Gas  Pipeline  Company  (NGPL) 
proceeding  in  Docket  No.  ■T'A85-l-26- 
004  if  the  outcome  of  that  proceeding  is 
different  than  Northern's  current 
treatment. 

Accordingly,  Northern  files  to  adjust 
its  Canadian  purchase  costs  to  a 
Modified  Fixed-Variable  allocation 
consistent  with  Opinion  Nos.  256  and 
256-A.  The  effect  of  this  treatment  will 
be  to  transfer  approximately  $4.4  million 
from  Northern's  demand  rates  to  its 
commodity  rates  and  will  increase  the 
Company's  commodity  PGA  rate  by 
S.0108  per  Mcf.  The  decrease  in 
Northern's  D-1  rate  will  be  $.073  per  Mcf 
and  D-2  rate  will  decrease  by  $.0025  per 
Mcf. 

Copies  of  the  filing  were  served  on  all 
of  Northern's  jurisdictional  customers 
and  interested  state  commissions. 

Any  persons  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 


protests  should  be  filed  on  or  before 

September  1,  1987.  Protests  will  be 

considered  by  the  Commission  in 

determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell,  1 

Acting  Secretary.       I 

(PR  Doc.  87-19969  Filed  f^-28-e7:  8:45  am| 
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(Docket  No.  CP87-495-0001 
Application;  Southern  Natural  Gas  Co. 

August  26.  1987. 

Take  notice  that  on  August  13. 1987. 
Southern  Natural  Gas  Company 
(Applicant).  P.O.  Box  2563.  Birmingham. 
Alabama  35202-2563.  filed  in  Docket  No. 
CP87^95-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  transportation 
of  natural  gas  for  Citizens  Gas  Supply 
Corporation  (Citizens),  as  agent  for  G. 
Heileman  Brewing  Company,  Inc. 
(Heileman),  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  proposes  to  transport  on  an 
interruptible  basis  up  to  2,750  MMBtu  of 
natural  gas  per  day  which  Heileman  has 
arranged  to  purchase  from  Citizens, 
Applicant  further  proposes  that  this 
transportation  be  authorized  for  a  term 
expiring  on  October  31.  1988.  It  is  stated 
that  Citizens  has  agreed  to  sell  gas  to 
Heileman  and  that  Citizens  would 
deliver  the  gas  to  Applicant  at  various 
specified  existing  receipt  points  on 
Applicant's  pipeline  system.  It  is 
claimed  Applicant  would  deliver  the  gas 
for  the  account  of  Heileman  to  the  City 
of  Warner  Robins,  Georgia  (Warner 
Robins)  at  existing  interconnections 
between  Applicant  and  Warner  Robins 
in  Bibb  and  Twiggs  Counties.  Georgia.  It 
is  indicated  Applicant  would  deliver  an 
equivalent  quantity  of  gas  less  3.25 
percent  of  the  volume  transported  for 
fuel  use. 

Applicant  proposes  to  charge  Citizens 
the  following  transportation  rates; 

(a)  Where  the  aggregate  of  the 
volumes  transported  and  redelivered  by 
Applicant  on  any  day  to  Warner  Robins 
under  any  and  all  transportation 
agreements  with  Applicant,  when  added 
to  the  volumes  of  gas  delivered  under 
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Rate  Schedule  OCD  of  Applicant's  FERC 
Gas  Tariff  on  such  day  to  Warner 
Robins  does  not  exceed  the  daily 
contract  demand  of  Warner  Robins,  the 
transportation  rate  would  be  48.2  cents 
per  MMBtu;  and 

(b)  Where  the  aggregate  of  the 
\olumes  transported  and  redelivered  by 
Applicant  on  any  day  to  Warner  Robins 
exceeds  the  daily  contract  demand  of 
Warner  Robins,  the  transportation  rate 
for  the  excess  volumes  shall  be  77.6 
cents  per  MMBtu. 

In  addition,  Applicant  proposes  to 
collect  the  appropriate  GRI  surcharge. 

Applicant  also  proposes  to  transport 
sdles  gas  for  Heileman  in  those 
instances  when  Heileman  takes 
quantities  of  gas  from  Applicant  in 
excess  of  quantities  of  gas  actually 
delivered  to  Applicant. 

Applicant  states  that  the 
transportation  arrangement  will  enable 
Heileman  to  diversify  its  natural  gas 
supply  sources  and  to  obtain  gas  at 
competitive  prices. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
September  16,  1987,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commissions  Rules  of  Practice  and 
F'rocedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (10  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commissions  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 


required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  ad\ised.  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Plumb. 
Secrelcr} . 

(FR  Doc.  87-19970  Filed  8-28-87:  8;45  am| 
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(Docket  No.  RP87-7-021] 

Proposed  Changes  In  FERC  Gas  Tariff; 
Transcontinental  Gas  Pipe  Line  Corp. 

.•\uausl  26.  1987. 

Take  notice  that  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco)  on 
August  21.  1987.  tendered  for  filing 
certain  revised  tariff  sheets  to  Second 
Revised  Volume  No.  1  and  Original 
Volume  No.  2  of  its  FERC  Gas  Tariff. 
The  purpose  of  the  instant  filing  is  to 
revise  Transco's  sales,  transportation 
and  storage  rates  to  reflect  a  change  in 
the  statutory  federal  corporate  income 
tax  rate  from  4Q%  to  34%  effective  July  1, 
1987  in  accordance  with  Ordering 
Paragraph  (B)  of  the  Commission  a  )uly 
23, 1987  Order  in  this  proceeding.  The 
proposed  effective  date  of  the  revised 
tariff  sheets  is  )uly  1.  1987. 

In  addition.  Transco  has  also  included 
in  the  instant  filing  a  reduction  m  us 
Rate  Schedule  LSS  rates  effective  July  1, 
1987.  to  reflect  a  "tracking"  rate 
decrease  pursuant  to  section  4  of  Rate 
Schedule  LSS  contained  in  Second 
Revised  Volume  No.  1  of  Transco's 
tariff.  The  purpose  of  this  "tracking" 
rate  decrease  is  to  reflect  a  reduction  in 
the  rate  for  storage  service  purchased 
from  Penn  York  Energy  Corporation 
(Penn-York)  under  its  Rate  Schedule  SS- 
1  which  Transco  utilizes  to  render 
service  under  its  Rate  Schedule  LSS. 
The  reduction  to  Penn-York's  SS-1  rate 
was  the  result  of  its  May  29.  1987  filing 
in  Docket  No.  RP85-69-bo5  wherein  it 
reflected  a  reduction  in  its  various  rates 
to  reflect  lower  federal  corporate 
income  taxes  effective  July  1. 1987. 

Transco  further  states  that  in 
accordance  with  §  154.16  of  the 
Commission's  Regulations,  copies  of  the 
filing  were  mailed  to  all  parties  to  this 
proceeding  and  to  all  persons  upon 
whom  the  original  filing  herein  was 
made. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capito!  Street  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 


and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  2, 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 
|FR  Doc.  87-19971  Filed  8-28-87:  8:45  amj 
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I  Docket  No.  TA88-1-35-0001 

Rate  Change  Pursuant  to  Purchased 
Gas  Cost  Adjustnient  Provision;  West 
Texas  Gas,  Inc. 

August  26. 1987. 

Take  notice  that  on  August  17, 1987, 
West  Texas  Gas,  Inc.  (WTGJ  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  1,  the  following 

tariff  sheet: 

Eighth  Revised  Sheet  No.  3a 

Eighth  Revised  Sheet  No.  3a  w.;8  filed 
by  WTG  in  order  to  place  into  effect  its 
annual  purchased  gas  adjustment  (PGA) 
on  October  1. 1987.  The  implementation 
of  this  PGA  will  result  in  a  rate 
reduction  to  its  customers  served  under 
Rate  Schedules  GS-1.  IS-1.  and  I-l. 

Copies  of  the  filing  were  served  upon 
the  WTG's  customers  and  interested 
state  commissions. 

Any  persons  desiring  to  be  heard  or  to 
protest  said  filing  should  file  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NW.,  Washington, 
DC,  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214),  .'Ml  such  motions  or 
protests  should  be  filed  on  or  before 
September  2.  1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc.  87-19972  Filed  8-28-«7:  8:45  am) 
BILLING  COOE  e717-01-M 
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(Docket  No.  TA87-4-43-OO01 

Proposed  Changes  in  FERC  Gas  Tariff; 
Williams  Natural  Gas  Co. 

August  26.  im~ 

Take  notice  that  WiUidms  Natural 
Gas  Company  (WNG)  on  August  21, 
1987  tendered  for  filing  Second  Revised 
Sheet  .\o.  6  and  Original  Sheet  No.  97  to 
its  FERC  Gas  Tariff,  Original  Volume 
No.  1  and  First  Revised  Sheet  N'os.  5  and 
17  to  its  FERC  Gas  Tariff.  Original 
Volume  No.  2.  These  tariff  sheets  are 
being  filed  in  compliance  with 
Commission  Order  No.  472,  issued  May 
29,  1987. 

Second  Revised  Sheet  No.  6  to  VVNG's 
FERC  Gas  Tariff,  Original  Volume  No.  1 
reflects  an  increase  in  the  Current 
Effectiveness  Rates  of  .2lC  per  Mcf  to 
include  the  FERC  Annual  Charge 
Adjustment  per  Order  No.  472. 

Original  Sheet  No.  97  to  WNG's  FERC 
Gas  Tariff,  Original  Volume  No.  1 
reflects  the  addition  of  section  25  to  the 
General  Terms  and  Conditions.  Section 
25  includes  provision  for  the  FERC 
Annual  Charge  Adjustment. 

First  Revised  Sheet  Nos.  5  and  17  to 
WNG's  FERC  Gas  Tariff,  Original 
Volume  No.  2  reflect  an  addition  in 
section  3  of  Rate  Schedules  FTS  and  ITS 
to  include  provision  for  the  FERC 
Annual  Charge  Adjustment. 

WNG  states  that  copies  of  this  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  §  385.211 
and  §  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CP'R 
385.211,  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  2,  1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Kenneth  F.  Plun;b, 
Secretary. 

jF-R  Di!c,  8--19973  Filed  8-28-8:';  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  the  Office 
of  Management  and  Budget  for  Review 

August  21. 1987. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirement  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3507. 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's 
duplicating  contractor,  International 
Transcription  Service,  2100  M  Street, 
NW.,  Suite  140,  Washington,  DC  20037. 
or  telephone  (202)  857-3815.  Persons 
wishing  to  comment  on  an  information 
collection  should  contact ).  Timothy 
Sprehe,  Office  of  Management  and 
Budget,  Room  3235  NEOB,  Washington, 
DC  20503,  telephone  (202)  395-4814, 
Copies  of  these  comments  should  also 
be  sent  to  the  Commission.  For  further 
information  contact  Doris  Benz,  Federal 
Communicetions  Commission,  telephone 
(202)  632-7513. 
OMB  No.:  3060-0019 
Title:  Application  for  Radio  Station 

License  or  Modification  Thereof 

Under  Part  23  or  25 
Form  No.:  FCC  403 
Action:  Extension  (renewal) 
Respondents:  Wireline  and  radio 

common  carriers 
Frequency  of  Response:  On  occasion 
Estimated  Annual  Burden:  6,000 

Responses:  30,000  Hours. 
Needs  and  Uses:  Filing  is  required  to 

apply  for  a  radio  station  license  upon 

completion  of  construction,  or  to 

modify  particulars  of  an  existing 

license.  The  data  provides  a  means  of 

monitoring  the  construction  of  radio 

facilities  authorized  by  the 

Commission. 

Federal  Communications  Commission. 

William  ].  Tricarico, 

Secretary. 

[FR  Doc.  87-19935  Filed  8-28-87;  8:45  am] 
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Announcement  of  Closed  Circuit  Test 
of  the  Emergency  Broadcast  System 
During  the  Week  of  September  14, 
1987  i 

August  25. 1987. 

A  test  of  the  Emergency  Broadcast 
System  (EBB)  has  been  scheduled  during 
the  week  of  September  14.  1987.  Only 
ABC,  AP  Radio,  CBS,  MBS,  NBC,  NPR. 
United  Stations  and  UPI  Audio  Radio 
Network  affiliates  will  receive  the  Test 


Program  for  the  Closed  Circuit  Test.  The 
ABC.  CBS.  NBC,  and  PBS  television 
networks  and  the  national  cable 
program  supplier  networks  are  not 
participating  in  the  test. 

.Network  and  press  wire  service 
affiliates  will  be  notified  of  the  test 
procedures  via  their  network 
approximately  25  minutes  prior  to  the 
test. 

Final  evaluation  of  the  test  is 
scheduled  to  be  made  about  one  month 
after  the  Test. 

This  is  a  closed  circuit  test  and  will 
not  be  broadcast  over  the  air. 

Federal  Communications  Commission. 

William  J.  Tricarico. 

Secretary. 

[FR  Doc.  87-19936  Filed  8-28-67;  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-797-DR1 

Amendment  to  Notice  of  a  Major- 
Disaster  Declaration;  Minnesota 

AGENCY:  Federal  Emergency 
Management  Agency. 

action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Minnesota  (FEMA-797-DR),  dated 
August  6,  1987,  and  related 
determinations. 

DATED:  August  21,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sevvall  H.E.  lohnson.  Disaster 
Assistance  Programs.  Federal 
Emergency  Management  Agency. 
Washington,  DC  20472,  (202)  646-3616. 

Notice 

The  notice  of  a  major  disaster  for  the 
State  of  Minnesota,  dated  August  6, 
1987,  is  hereby  amended  to  include  the 
following  area  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  August  6, 1987: 

Anoka  County  for  Individual 
Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516.  Disaster  Assistance) 

Dave  McLonghlin, 

Deputy  Associate  Director,  State  and  Local 

Programs  and  Support.  Federal  Emergency 

Management  Agency. 

jFR  Doc.  87-19890  Filed  8-28-87;  8:45  am] 
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(rEMA-797-ORl 

Amendment  to  Notice  of  a  Major- 
Disaster  Declaration;  Minnesota 

AGENCY:  Federal  Emergency 

Mdnagement  Agency. 
action:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  Stale  of 
Minnesota  (FEMA-797-DR).  dated 
August  6, 1987,  and  related 
determinations. 

dated:  August  24,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sevvall  H.E.  Johnson.  Disaster 
Assistance  Programs.  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3616. 

NOTICE:  The  notice  of  a  major  disaster 
for  the  State  of  Minnesota,  dated  August 
6, 1987,  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  August  6, 1987: 
Beltrami,  Dakota,  Norman,  and  Polk 
Counties  for  Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance) 
Dave  McLoughlin, 

Deputy  Associate  Director.  State  and  Local 
Programs  and  Support,  Federal  Emergency 
Management  Agency. 

|I"R  Doc.  87-19891  Filed  8-2&-67;  8:45  am] 
BILLING  CODE  671B-02-M 


FEDERAL  HOME  LOAN  BANK  BOARD 

INo.  AC-6551 

Final  Action;  Approval  of  Conversion 
Application;  Crestline  Building  &  Loan 
Association,  Crestline,  OH 

Date:  August  21. 1987. 

Notice  is  hereby  given  that  on  August 
13, 1987,  the  Office  of  the  General 
Counsel  of  the  Federal  Home  Loan  Bank 
Board,  acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
Crestline  Building  and  Loan 
Association.  Crestline,  Ohio  for 
permission  to  convert  to  the  stock  form 
of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Office  of  the  Secretariat  at  the 
Federal  Home  Loan  Bank  Board.  1700  G 
Street,  NVV.,  Washington,  DC  20552  and 
at  the  Office  of  the  Supervisory  Agent  at 
the  Federal  Home  Loan  Bank  of 
Cincinnati,  2000  Atrium  Two,  221  E.  4th 
Street,  Cincinnati,  Ohio  45202. 


By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghizzoni, 
Assistant  Secretary. 

|FR  Doc.  87-19847  Filed  8-28-87:  8:45  am] 
BILLING  C00£  6720-01-M 


[No.  AC-6521 

Final  Action;  Approval  of  Converston 
Application;  Fellowship  Savings  & 
Loan  Association,  Bergenfield,  NJ 

Date:  August  19, 1987, 

Notice  is  hereby  given  that  on  August 

13, 1987,  the  Office  of  the  General 
Counsel  of  the  Federal  Home  Loan  Bank 
Board,  acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
Fellowship  Savings  and  Loan 
Association.  Bergenfield,  New  Jersey, 
for  permission  to  convert  to  the  stock 
form  of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Office  of  the  Secretariat  at  the 
Federal  Home  Loan  Bank  Board.  1700  G 
Street,  NW.,  Washington,  DC  20552  and 
at  the  Office  of  the  Supervisory  Agent  at 
the  Federal  Home  Loan  Bank  of  New 
York,  One  World  Trade  Center,  Floor 
103,  New  York,  New  York  10048. 

By  the  Federal  Home  Loan  Bank  Board. 

John  F  Ghizzoni. 

Assistant  Secretary. 

JFR  Doc.  87-19848  Filed  8-28-87;  8:45  am] 

BILLING  C00£  6720-01 -« 


INo.  AC-654I 

Final  Action;  Approval  of  Conversion 
Application;  First  Atlantic  Savings  & 
Loan  Association.  South  Plainfield.  NJ 

Date:  August  21,  1987. 

Notice  is  hereby  given  that  on  August 
17, 1987,  the  Office  of  the  General 
Counsel  of  the  Federal  Home  Loan  Bank 
Board,  acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
First  Atlantic  Savings  and  Loan 
Association,  South  Plainfield.  New 
Jersey,  for  permission  to  convert  to  the 
stock  form  of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Office  of  the  Secretariat  at  the 
Federal  Home  Loan  Bank  Board.  1700  G 
Street,  NW.,  Washington,  DC  20552  and 
at  the  Office  of  the  Supervisory  Agent  at 
the  Federal  Home  Loan  Bank  of  New 
York,  One  World  Trade  Center,  Floor 
103,  New  York,  New  York  10048. 


P\  the  Federal  Home  Loan  Bank  Board. 
li.hn  F.  Ghizzoni, 
Assistant  Secretary. 

IFR  Doc.  87-19849  Filed  8-28-87;  8:45  am) 
BILLING  coot  8720-01-M 


(No.  AC-651] 

Final  Action;  Approval  of  Conversion 
Application:  First  Federal  Savings  & 
Loan  Association  of  Charlotte  County, 
Punta  Gorda,  FL 

Date:  August  19, 1987. 

Notice  is  hereby  given  that  on  August 
13, 1987,  the  Office  of  the  General 
Counsel  of  the  Federal  Home  Loan  Bank 
Board,  acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
First  Federal  Savings  and  Loan 
Association  of  Charlotte  County,  Punta 
Gorda,  Florida,  for  permission  to  convert 
to  the  stock  form  of  organization.  Copies 
of  the  application  are  available  for 
inspection  at  the  Office  of  the 
Secretariat  at  the  Federal  Home  Loan 
Bank  Board,  1700  G  Street  NW., 
Washington,  DC  20552,  and  at  the  Office 
of  the  Supervisory  Agent  at  the  Federal 
Home  Loan  Bank  of  Atlanta.  1475 
Peachtree  Street  NE.,  Atlanta,  Georgia 
30309. 

By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghizzoni, 
Assistant  Secretary. 

[FR  Doc  87-19850  Filed  8-28-87;  8:45  am] 
BILLING  CODE  $72(H)1-M 


Appointment  as  Liquidator.  First 
Savings  of  Louisiana.  La  Place,  LA 

.\uuce  lb  hertuy  guen  Inai  pursuant 
to  the  authority  contained  in  section 
406(c)(1)  of  the  National  Housing  Act,  as 
amended  (12  U.S.C.  1729(c)(1)  (1982),  the 
Federal  Savings  and  Loan  Insurance 
Corporation,  on  August  20.  1987, 
accepted  appointment  by  the 
Commissioner  of  Financial  Institutions 
for  the  State  of  Louisiana,  pursuant  to 
sections  6:873  and  6:880  of  the  Louisiana 
Revised  Statutes  Annotated,  as 
liquidator  for  First  Savings  of  Louisiana, 
for  the  purpose  of  liquidation. 

Dated;  August  21. 1987. 

By  the  Federal  Home  Loan  Bank  Board. 
|ohn  F.  Ghizzoni, 
Assistant  Secretary. 
[FR  Doc.  87-19853  Filed  8-28-«7;  8:45  am] 

BILLIN<i  CO0€  6720-01-11 
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Appointment  of  Receiver;  First 
Savings  of  Louisiana,  La  Place,  LA 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
406(c)(1)(B)  of  the  National  tiousing  Act, 
as  amended.  12  U.S  C. 
1729(c)(l](B){1982),  the  Federal  Savings 
and  Loan  Insurance  Corporation  as  sole 
receiver  for  First  Savings  of  Louisiana, 
La  Place,  Louisiana,  on  August  20.  1987. 

Dated:  August  21.  1987. 

By  the  Federal  Home  Loan  B.ink  Board. 
John  F.  Chizzoni, 
Assis!anl  Secretary. 

|FR  Doc  87-19854  Filed  8-2ft-87;  8:45  am] 
BILLING  CODE  6720-01-M 

[No.  AC-6501 

Final  Action;  Approval  of  Conversion 
Application;  Landis  Savings  &  Loan 
Association,  Vineland,  NJ 

Djte:  August  19.  1987. 

Notice  is  hereby  given  that  on  August 
13.  1987,  the  Office  of  the  General 
Counsel  of  the  Federal  Home  Loan  Bank 
Board,  acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
Landis  Savings  and  Loan  Association, 
Vineland.  New  Jersey  for  permission  to 
convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the  Office 
of  the  Secretariat  at  the  Federal  Home 
Loan  Bank  Board,  1700  G  Street  NW., 
Washington,  DC  20552  and  at  the  Office 
of  the  Supervisory  Agent  at  the  Federal 
Home  Loan  Bank  of  New  York.  One 
World  Trade  Center,  Floor  103,  New 
York.  New  York  10048. 

B>  the  Federal  Home  Lo.in  Bank  Board. 
John  F.  Ghizzoni, 
Assistant  Secretary. 
[FR  Doc.  87-19851  Filed  8-28-8":  8.45  am] 

BILLING  CODE  6720-01-M 

INo.  AC-6531 

Final  Action;  Approval  of  Conversion 
Application;  McKinley  Federal  Savings 
&  Loan  Association,  Niles,  OH 

Date:  August  19,  1987. 

Notice  is  hereby  given  that  on  August 
13,  1987.  the  Office  of  the  General 
Counsel  of  the  Federal  Home  Loan  Bank 
Board,  acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
McKinley  Federal  Savings  and  Loan 
Association,  Niles.  Ohio  for  permission 
to  convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the  Office 


of  the  Secretariat  at  the  Federal  Home 
Loan  Bank  Board.  1700  G  Street  NW., 
Washington.  DC  20552,  and  at  the  Office 
of  the  Supervisory  Agent  at  the  Federal 
Home  Loan  Bank  of  Cincinnati,  2000 
Atrium  TWO,  Cincinnati,  Ohio  45201, 

By  the  Federal  Home  Loan  Bank  Board. 
|ohn  F.  Ghizzoni, 

Assistant  Secretary. 

[FR  Doc.  87-19852  Filed  &-28-87;  8:45  am] 

BILLING  CODE  6720-01-M 


Appointment  of  Receiver;  Sunbelt 
Federal  Savings  &  Loan  Association, 
Watonga,  OK 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(6)(A)  of  the  Home  Owners'  Loan 
Act  of  1933.  as  amended,  12  U.S.C. 
1464(d)(6)(A)  (1982),  the  Federal  Home 
Loan  Bank  Board  appointed  the  Federal 
Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for  Sunbelt 
Federal  Savings  and  Loan  Association, 
Watonga,  Oklahoma,  on  August  20, 
1987. 

Dated:  August  21,1987. 

By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghizzoni, 
Assistant  Secretary. 

[FR  Doc.  87-19855  Filed  8-28-87;  8:45  am] 
BILLING  CODE  6720-01-M 


Appointment  of  Receiver;  Twin  City 
Savings  Bank,  FSB,  West  Monroe,  LA 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(6)(A)  of  the  Home  Owners'  Loan 
Act  of  1933,  as  amended,  12  U.S.C. 
1464(d)(6)(A)  (1982).  the  Federal  Home 
Loan  Dank  Board  duly  appointed  the 
Federal  Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for  Twin 
City  Savings  Bank,  FSB.  West  Monroe, 
Louisiana,  on  August  20, 1987. 

Dated:  August  21, 1987. 
By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghizzoiii, 

Assistant  Secretary. 

(FR  Doc  8--198.56  Filed  8-28-87;  8:45  am] 

BILLING  CODE  6720-01-M 


GENERAL  SERVICES 
ADMINISTRATION 

Agency  Information  Collection 
Activities  Under  0MB  Review 

The  agency  is  requesting  that  the 
Office  of  Management  and  Budget 
renew  GSA's  authority  to  require  guard 


contractors  to  submit  sign-in,  sign-out 
logs  as  evidence  of  employee  hours 
worked. 

agency:  Contract  Policy  Division,  GSA. 

action:  Notifies  the  public  that  GSA 
wants  this  information  collection 
renewed. 

addresses:  Send  comments  to  Bruce 
McConnell,  GSA  Desk  Officer,  Room 
3235,  NEOB.  Washington,  DC  20,503.  and 
to  Rodney  P.  Lantier.  GSA  Clearance 
Officer,  General  Services 
Administration  (CAID),  Washington,  DC 
20405. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jewell  Wilson,  202-566-1811.  Reporting 
Burden:  Respondents,  220;  responses,  52 
each;  11.440  total  responses;  average 
time  to  file  response,  one-half  hour. 
Copy  of  Proposal.  Readers  may  obtain  a 
copy  of  the  proposal  by  writing  the 
Directives  and  Reports  Management 
Branch  (CAID),  Room  3015.  GS  Bldg., 
Washington,  DC  20405,  or  by 
telephoning  202-566-0668. 

Dated:  August  21.1987. 
Rodney  P.  Lantier, 

Acting  Director,  Information  Management 
Division. 

[FR  Doc.  87-19913  Filed  8-28-87;  8:45  am] 
BILUNG  CODE  6820-23-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service,  National 
Vaccine  Program;  Delegation  of 
Auttiority 

By  the  authority  vested  in  me  as 
Secretary.  I  hereby  delegate  to  the 
Assistant  Secretary  for  Health,  with 
authority  to  redelegate,  authorities 
under  Pub.  L.  99-660.  subtitle  1.  National 
Vaccine  Program,  Title  XXI  of  the  Public 
Health  Service  Act.  as  amended.  (42 
U.S.C.  300aa-l).  This  delegation 
excludes  the  authorities  to  publish 
regulations  and  submit  reports  to 
Congress.  It  is  effective  immediately.  In 
addition.  I  hereby  ratify  and  affirm  any 
actions  taken  by  the  Assistant  Secretary 
for  Health  or  other  PHS  officials  which, 
in  effect,  involved  the  exercise  of  this 
authority  prior  to  the  effective  dale  of 
this  delegation,     i 

Dated:  August  11.  1987. 
Otis  R.  Bowen, 
Secretary. 
[FR  Doc.  87-19902  Filed  8-28-87;  8:45  am] 

BILLING  CODE  4160-17-M 
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Food  and  Drug  Administration 
[Docket  No.  85-01311 

Denial  of  Request  for  Hearing;  Globe 
Blood  Plasma  Center,  Inc. 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 

SUMMARY:  The  Commissioner  of  Food 
and  Drugs  is  announcing  the  denial  of  a 
request  for  a  hearing  by  Globe  Blood 
Plasma  Center,  Inc..  on  the  agency's 
denial  of  the  firm's  applications  for  an 
establishment  license  and  product 
license  for  the  manufacture  of  Source 
Plasma.  The  firm  requested  a  hearing  in 
response  to  the  publication  in  the 
Federal  Register  of  the  Food  and  Drug 
Administration's  (FDA's)  notice  of 
opportunity  for  hearing  (IMOOH). 
ADDRESS:  Background  information 
related  to  this  notice  is  on  file  with  the 
Dockets  Management  Branch  (HF.A- 
305).  Food  and  Drug  Administration.  Rm. 
4-62,  5600  Fishers  Lane.  Rockville.  MD 
20857. 
FOR  FURTHER  INFORMATION  CONTACT: 

[oseph  G.  Wilczek.  Center  for  Drugs  and 
Biologies  (HFN-362).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857.  301-295-8049. 
SUPPLEMENTARY  INFORMATION:  On 
Januarv  28.  1985.  FDA  issued  a  letter 
under  21  CFR  601.41b)  to  Globe  Blood 
Plasma  Center.  Inc.  (Globe),  2239  West 
Fond  du  Lac  Ave..  Milwaukee,  'Wl  53206. 
informing  the  firm  that  it  did  not  meet 
the  standards  for  licensure  established 
by  the  regulations  and  that  FDA  was. 
therefore,  denying  the  firm's 
applications  for  an  establishment 
license  and  product  license  for  the 
manufacture  of  Source  Plasma.  The 
reasons  for  the  denial  as  set  forth  in  the 
January  28.  1985.  letter  included:  (1)  The 
responsible  head's  failure  to  exercise 
control  of  the  establishment  in  all 
matters  relating  to  compliance  with  the 
provisions  of  the  establishment  and 
product  license  applications:  (2)  the 
failure  of  the  responsible  head  to  take 
corrective  actions  as  promised, 
demonstrating  an  inadequate 
understanding  of  the  scientific  piinciples 
and  techniques  involved  in  the 
plasmapheresis  operation:  and  (3)  the 
prelicense  inspection  of  December  1984. 
which  revealed  significant  deviations 
from  the  applicable  standards  that 
represented  an  unwarranted  health  risk 
to  donors. 

The  letter  advised  the  firm  that,  if  the 
firm  so  requested,  the  Commissioner 
would  issue  a  notice  of  opportunity  for  a 
hearing.  Under  21  CFR  12.21(b)  and 
601.4(b),  at  the  firm's  request,  FDA 
issued  a  notice  of  opportunity  for  a 


hearing  on  the  denial  of  licensure  in  the 
Federal  Register  of  .August  19.  1985  (50 
FR  33415).  The  .\00H  noted  the 
deficiencies  in  the  initial  and  ensuing 
license  applications,  subsequent 
correspondence,  and  prelicense 
inspections  performed  in  August, 
October,  .November,  and  December  1984, 
The  NOOH  stated  that  the  FDA 
inspections  revealed  numerous 
deviations  from  the  regulations,  that 
these  deviations  demonstrated  that 
Globe  failed  to  provide  assurance  that 
the  health  and  safety  of  donors  would 
be  protected,  and  that  the  managerial 
personnel  lacked  the  training  and 
expertise  necessary  to  safely  operate  a 
plasmapheresis  center.  The  NOOH 
described  many  of  the  significant 
deviations  found  during  the  December 
1984  prelicensure  inspection. 

Applicable  Regulations 

FDA  procedures  and  requirements 
governing  a  notice  of  opportunity  for 
hearing,  notice  of  appearance  and 
request  for  hearing,  grant  or  denial  of 
hearing,  and  submission  of  data  and 
information  to  justify  a  hearmg  are 
contained  in  21  CP'R  Parts  12  and  601 
and  21  CFR  314.200.  As  stated  in  the 
NOOH,  the  firm,  in  order  to  request  a 
hearing,  was  required  to  submit  to 
FDA's  Dockets  Klanagement  Branch  a 
written  request  for  a  hearing  by 
September  18.  1985.  and  any  data 
justifying  a  hearing  by  October  18.  1985. 
A  request  for  a  hearmg  may  not  rest 
upon  mere  allegations  or  denials,  but 
must  set  forth  a  genuine  and  substantial 
issue  of  fact  that  requires  a  hearing. 
When  it  conclusively  appears  from  the 
face  of  the  data,  information,  and 
factual  analyses  in  the  request  for  a 
hearing  that  there  is  no  genuine  and 
substantial  issue  of  fact  the  requires  a 
hearing  on  the  denial  of  the  license,  the 
Commissioner  of  Food  and  Drugs  will 
enter  summary  judgment  against  the 
applicant  requesting  the  hearing,  making 
findings  and  conclusions  that  justify 
denying  a  hearing. 

Request  for  Hearing  and  FD.^'s  Findings 

For  the  reasons  set  forth  below,  the 
Commissioner  denies  Globe's  request 
for  a  hearing,  and  finds  that  there  is  no 
genuine  and  substantial  issue  of  fact 
justifying  a  hearing.  In  addition,  the 
Commissioner  finds  that  the  firm's 
request  for  a  hearing  and  supporting 
data  did  rrot  comply  with  the 
requirements  set  forth  in  21  CFR  Part  12. 

Following  publication  of  the  August 
19, 1985,  NOOH.  FDA's  Dockets 
Management  Branch  received  two 
letters,  dated  September  9,  1985,  and 
September  13, 1985,  signed  by  the  firms 
president.  These  letters  requested  a 


hearing  on  the  denial  of  the  license: 
however,  they  contained  no  data  or 
information  in  support  of  the  request. 
Thus,  these  letters  raise  no  issue  of  fact 
to  justify  a  hearing. 

Globe  addressed  two  other  letters, 
dated  September  9. 1985,  to  FD.^'s 
Associate  Commissioner  for  Regulatory 
Affairs.  These  letters  responded  to 
FDA's  January  28. 1985,  letter  denying 
the  firm's  license  applications.  One  of 
the  letters  was  unsigned,  and  expressed 
the  hope  that  FDA  would  reevaluate  its 
position  on  the  license  denials.  The 
other  letter  addressed  to  the  Associate 
Commissioner  was  signed  by  the 
responsible  head  but  contained  no 
request  for  a  reevaluation  or  hearing. 
The  two  September  9. 1985.  letters 
sent  to  the  Associate  Commissioner  for 
Regulatory  Affairs  are  the  only  letters 
submitted  following  the  publication  of 
the  NOOH  that  address  any  of  the 
issues  involved  in  the  denial  of 
licensure.  These  letters  fail  to  comply 
with  the  requirements  of  21  CFR  12.22 
that  requests  for  a  hearing  and 
descriptions  and  analyses  of  the  factual 
information  in  support  of  objections  to 
hearing  request  denials  be  submitted  to 
the  Dockets  Management  Branch.  In 
addition  to  this  procedural  error,  neither 
letter  demonstrates  that  there  is  a 
genuine  and  substantial  issue  of  fact  fur 
resolution  at  the  hearing.  [See  21  CF'R 
12.24(b).)  The  responsible  head  did  not 
dispute  the  vast  majority  of  the 
deficiencies  noted  in  FDA's  January  28. 
1985.  letter.  Instead,  the  responsible 
head  admitted  that  many  of  the 
deficiencies  occurred  and  merely 
alleged  that  he  intended  to  correct  them. 

In  responding  to  some  deficiencies 
noted  by  FDA.  the  responsible  head 
stated  that  Globe's  personnel  performed 
procedures  or  used  criteria  copied  from 
its  competitors.  No  more  substantive 
reason  than  this  was  given  for  some  of 
the  firm's  practices.  Although  the 
responsible  head  stated  that  he 
disagreed  with  FDA  regarding  his 
familiarity  with  plasmapheresis 
procedures,  he  did  not  present  any 
evidence  in  support  of  his  position. 
Thus,  these  mere  allegations  and  denials 
do  not  justify  a  hearing,  (See  21  CFR 
12.24(b)(2).)" 

Rather  than  supporting  Globe's 
hearing  request,  these  letters  provide 
additional  support  for  the  license 
denials.  The  letters  reveal  that  Globe's 
responsible  head  remained  unfamiliar 
with  the  scientific  principles  and 
techniques  involved  in  the  manufacture 
of  Source  Plasma.  Such  familiarity  is 
necessary  so  that  the  responsible  head 
can  ensure  that  employees  are  trained 
in.  and  have  a  thorough  understanding 
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of  the  relevant  functions  involved  in  a 
plasmapheresis  operation.  These 
functions  include,  among  others;  Proper 
calibration  of  equipment,  recognition  of 
improper  storage  temperatures,  and 
accurate  calculations  of  plasma  volumes 
and  whole  blood  weights.  Functions 
such  as  calculating  whole  blood  weights 
and  plasma  volumes  are  essential  to 
ensure  that  no  more  than  the  maximum 
permissible  amount  of  blood  is  removed 
from  donors  and  that  plasma  volume  is 
correctly  measured  and  labeled. 

The  September  9,  1985,  letters  also 
indicate  that  the  responsible  head  still 
did  not  understand  that  he  is  required 
by  21  CFR  601.12  to  notify  FDA  of.  and 
receive  its  approval  for,  important 
proposed  changes  in  such  areas  as 
manufacturing  methods,  which  include 
the  use  of  new  or  different  test 
laboratories. 

Furthermore,  the  responsible  head 
acknowledged  that  serum  protein 
electrophoresis  |SPE)  tests  had  not  been 
performed  on  some  new  donors.  He  also 
demonstrated  his  lack  of  knowledge  of 
21  CFR  640.65(b)  (1)  and  (2),  which  set 
forth  requirements  regarding  SPE  tests, 
by  asking  what  section  in  the  Federal 
regulations  required  immediate  SPE 
testing.  The  responsible  head  clearly  is 
not  familiar  with  the  applicable 
requirements  for  SPE  tests  or  the 
scientific  grounds  on  which  they  are 
based. 

The  September  9.  1985,  letters  further 
reveal  that  the  responsible  head  is  not 
familiar  with  the  method  described  in 
his  firm's  written  standard  operating 
procedures  (SOP)  manual  to  remove  air 
from  blood  collection  equipment  in 
order  to  prevent  circulatory  embolism 
and  is  not  familiar  with,  or 
knowledgeable  of  the  terminology 
associated  with,  the  test  for  hepatitis  B 
surface  antigen  (HBsAg). 

The  firm's  letters  dated  September  9, 
1985  and  September  13.  1985.  present  no 
genuine  or  substantial  issue  of  fact  to 
support  granting  the  hearing  request. 
More  importantly,  they  provide  further 
evidence  of  the  significant  lack  of 
understanding  on  the  part  of  Globe's 


responsible  personnel  of  the  applicable 
regulations  and  the  scientific  principles 
and  techniques  involved  in  the 
production  of  Source  Plasma.  These 
facts  provide  additional  support  for  the 
agency's  decision  to  deny  the  firm  a 
license  based  on  its  inability  to  meet 
established  standards. 

Conclusion  | 

Because  of  the  reasons  stated  above, 
the  Commissioner  finds  that  Globe 
Blood  Plasma  Center,  Inc.,  has  failed  to 
show  that  there  is  a  genuine  and 
substantial  issue  of  fact  requiring  a 
hearing.  Therefore,  under  section  351  of 
the  Public  Health  Service  Act  (42  U.S.C. 
262)  and  under  21  CFR  12.28,  601.4.  and 
601.7,  the  request  for  a  hearing  is  denied 
and  the  denial  of  license  stands. 

Dated:  August  18. 1987. 
John  A.  Norris, 

Acting  Commissioner  of  Food  and  Drugs. 
[PR  Doc.  87-19881  Filed  8-28-87;  8:45  am] 

BILLING  CODE  416(M)1-M 

I  Docket  No.  82P-0007  at  al.j 

Approved  Variances  for  Laser  Light 
Shows;  Availability 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  variances  from  the  performance 
standard  for  laser  products  have  been 
approved  by  FDA's  Center  for  Devices 
and  Radiological  Health  (CDRH)  for  12 
organizations  that  manufacture  and 
produce  laser  light  shows,  light  show 
projectors,  or  both.  The  projectors 
provide  a  laser  light  display  to  produce 
a  variety  of  special  lighting  effects.  The 
principal  use  of  these  products  is  to 
provide  entertainment  to  general 
audiences. 

DATES:  The  effective  dates  and 
termination  dates  of  the  variance  are 
listed  in  the  table  below. 
ADDRESS:  The  applications  and  all 
correspondence  on  the  applications 


have  been  placed  on  display  in  the — 
Dockets  Management  Branch  (HFA-305). 
Food  and  Drug  Administration,  Rm.  4-62, 
5600  Fishers  Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sally  Friedman.  Center  for  Devices  and 
Radiological  Health  (HFZ-84).  Food  and 
Drug  Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-4874. 

SUPPLEMENTARY  INFORMATION:  Under 

§  1010.4  (21  CFR  1010.4)  of  the 
regulations  governing  establishment  of 
performance  standards  under  section 
358  of  the  Radiation  Control  for  Health 
and  Safety  Act  of  1968  (42  U.S.C.  263f), 
FDA  has  granted  each  of  the  12 
organizations  listed  in  the  table  below  a 
variance  from  the  requirements  of 
§  1040.11(c)  (21  CFR  1040.11(c))  of  the 
performance  standard  for  laser 
products. 

Each  variance  permits  the  listed 
manufacturer  to  introduce  into 
commerce  a  demonstration  laser 
product  assembled  and  produced  by  the 
manufacturer,  which  is  its  particular 
variety  of  laser  light  show,  laser  light 
show  projector,  or  both.  Each  laser 
product  involves  levels  of  accessible 
laser  radiation  in  excess  of  Class  II 
levels  but  not  exceeding  those  required 
to  perform  the  intended  function  of  the 
product. 

CDRH  has  determined  that  suitable 
means  of  radiation  safety  and  protection 
are  provided  by  constraints  on  the 
physical  and  optical  design  and  by 
warnings  m  the  urer  manual  and  on  the 
products.  Therefore,  on  the  effective 
dates  specified  in  the  table  below,  FDA 
approved  the  requested  variances  by  a 
letter  to  each  manufacturer  from  the 
Deputy  Director  of  CDRH. 

So  that  each  product  may  show 
evidence  of  the  variance  approved  for 
the  manufacturer  or  the  product,  each 
product  shall  bear  on  the  certification 
label  required  by  §  1010.2(a)  (21  CFR 
1010.2(a))  a  variance  number,  which  is 
the  FDA  docket  number,  and  the 
effective  date  of  the  variance  as 
specified  in  the  table  below. 


UM  I 


Docket  No 


Organizalion  granted  ttie  vananca 


Demonstratioo  laser  product 


EHectTve  date, 
terminatton  date 


8?P-O007  irenewall     

8:'P-0'41  (renewaii      ... 

a2P-0?9€  |amer«jmen1) 
aSv  0284  (renewal)      .. 


Mer"cfiis  P'nk  Palace  Museum.  3050  Central 
Avenue  Memphrs  Tennessee  38111 

Fishe  Pianetanum  university  ot  Colorado.  Box 
408,  Boulder   Colorador  80309 

Watt  Disney  World  Cornpany,  PC.  Box  10,000 
Lake  Buena  visu.  Florida  32830. 


Starlasers    13156  Leadwell  Street.  North  Holly 

wood.  Cal'lornia  91605 


Memphis  Pink  Palace  Museum  Laser  Ltghi  Shows  using  ttie  Pink  Palace  265 
protector  with  argon,  krypton.  arx3  helium. neon  lasers 

Fiske  Pianetanum  laser  hghi  sTiow  which  incorporates  Class  IV  argon  and  HeNe 
laser  projection  systems,  manufactured,  assembled,  and  produced  Dy  FisKe 
Plarwtarium.  University  ot  Colorado 

EPCOT  Center  Transportation  Laser  Display  containing  a  Class  IHb  helium- 
cadfTuum  laser  protection  system,  the  EPCOT  Center  imagination  Light  Writer 
contatnir>g  Class  mtD  helium. neon,  argon  ion,  and  helium-cadmiurp  laser  proiec- 
lion  systems,  and  the  EPCOT  Center  Imagination  Laser  Display  Scene  7 
containing  a  Class  IV  krypton  lon  and  a  Class  lllb  argon  ion  laser  projection 
system 

Class  IV  Starlight  Series  One  laser  projectors  and  laser  light  stiows  assembled 
and  produced  by  Starlasers  incorporating  these  projectors. 


May  29.  1987  to  Jan 

19.  1987 

June  2.  1987  to  June 
8,  1989 

June  3,  1987  to  Sept 

20.  1992 


June  29,  2987  to 
June  20.  1989. 


Federal  Register  /  Vol.  52. 

No. 

168   /   Monday.   August   31.   198" 

Xo'.ices 

32847 

Docket  No 

Ogafiization  granted  the  variance 

Demonsttation  laser  product 

ENectfve  oaie, 
lefminaiion  oale 

85V-0287  (renewal) Cemrak  CorpcKaiion   iTi  Merwin  Avenue.  Cleve- 

i      land,  Ohio  441:3 

85V-(M37  (amer.dment  a.-x)  '»■  I  Ion  Images  222  Cokxiy.  Krnsley,  Kansas  67547 .... 
newal) 


B6V-0222  (renewaO.. 


Briarcrest     Baptist     CHufCh.     6000     Bnarcrest 
Avenue.  Me<nphts,  Tennessee  38119 


86V-04  76    I  Stone  Mountain  Lasers.  lncofpo<ated.  4076  Jami 

Lane,  LittKinia.  Georg-a  30058. 


87V-OO07  . 
84V-0Og2 
87V-0142 
87V -0209 


ClS    Metro.  Incorporated.  133-18  OaK  Street. 

Tallahassee  Florida  32301 
The  Red  Qn.on,    1^39   East   Dommg'jez  Street, 

Suite  H,  Carson  Calitornia  90746 
S<x  Flags-Astroworid.  9001  Kirtjy,  Houston.  Texas 

77054 
Laser  FX,  1554  Kingston  Dnve.  Escondido.  Cali- 

lomia  92027 


Laser  light  shows  and  the  mcorpcaled  Class  nib  or  Class  iv  argon,  Krypton,  and/ 

or  hehum-neon  laser  proieclors  manutaclured,   assembiea.  ar\a  produced  by 

CENTRAK  Corporation 
Ion  linages  laser  dgm  shows  incorporating  the  LaserMedia  Model  LM3    Laser 

Fantasy  Model  25356,  Laser  System  Development  laser  protection  systems. 

and^or  an  Image  Erigineenng  4-coior  scanning  optical  head  with  a  Class  IV 

argon,' Krypton  laser  liom  the  Kansas  Cosmosphere, 
Laser  light  shows  manoiactured.  assembled  and  produced  by  Bnarcrest  Baptist 

Church   with   the   Laser   Systems   Devetopmeni   Model   C--4   Class   IV    laser 

protector 
Stone   Mountain   Laseis,   Incorpo'ated  production   01   the   Stone   Mountain   Park 

"Night   on   Stone   Mountain"    laser   ftghl   show   and   other   laser    light   shows 

assembled   and   p'Oduced   by   this   lum   incorporating   CJass   IV    Laser   Media 

models  LM,   IMS,  or  ChromaRay  proieclion  systems  with  argon,  krypton,  or 

argon/ki>pton  lasers 
j  C  L  S.  Metro.  Incorporated  laser  light  show  incorporating  a  Lighting  Systems 
]      Design  PM3000DO  laser  protector  and  a  Class  IV  krypton  laser  system 
Red  Omon  laser  light  shows  using  the  Enter.amment  Technology  Industries  Class 

IV  Chorus  Master  Model  One  argon  laser  protection  system 
Astrowond  lasedight  shows,  such  as  'Fantasy  o(  Fire, "  irKorporating  the  Image 

Engineering  Model  350W  Class  IV  ion  laser  protector. 
Laser  FX  Model  FX-1  Class  IV  laser  protector  with  argon  laser  systems  and  the 

"CaMomia   Dream"   laser  hghi   show  assembled  and  produced  t>y  Laser  FX 

incorporating  this  protector 


June  29,  1967  10 
June  14,  1989 


June  2  1987  to  Sew 
12.  1989 


June  9,  1987  to  May 
23.  1989 

June  11.  1967  10 
June  11,  1989 


June  3.  1987  to  June 

3.  1989 
June  29   1987  10 
'     June  29.  1989 

May  29.  1987  to  May 
I      29.  1989 
June  29,  1987  to 
June  29,  1987 


In  accordance  with  §  1010.4,  the 
applications  and  all  correspondence  on 
the  applications  have  been  placed  on 
public  display  under  the  designated 
docket  numbers  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  in  that  office  between 
9  a.m.  and  4  p,m..  Monday  through 
Friday. 

This  notice  is  issued  under  the  Public 
Health  Service  Act  as  amended  by  the 
Radiation  Control  for  Health  and  Safety 
Act  of  1968  (sec.  358,  82  Stat  1177-1179 
(42  U.S.C.  2630  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.86). 

Diitpd:  August  18.  1987. 
John  C.  Villforth, 
Director.  Center  for  Devices  and  Radiological 

Health. 

|FR  Doc.  87-19880  Filed  8-28-87;  8:45  am) 
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Public  Health  Service 

Nationall  Center  for  Healtti  Services 
Research  and  Health  Care  Technology 
Assessment;  Assessment  of 
Guidelines  for  Home  Air-Fluidlzed  Bed 
(Clinitron)  Therapy 

The  Public  Health  Service  (PUS), 
through  the  Office  of  Health  Technology 
Assessment  (OHTA),  has  been 
requested  by  the  Health  Care  Financing 
Administration  (HCFA)  to  review  and 
provide  input  on  the  proposed  guidelines 
for  the  home  use  of  air-fluidized  bed 
therapy. 

The  air-Huidized  bed  contains  small 
ceramic  beads  that  are  enclosed  by  a 
closely  woven  polyester  sheet.  Warm 
pressured  air  is  forced  through  the 
beads  which  then  take  on  the 


characteristics  of  a  fluid  medium.  The 
bed  is  stated  to  provide  a  floatation 
environment  for  the  patent  which  avoids 
excessive  pressure  over  bony 
prominences.  An  air-P.uidized  bed 
(Clinitron)  has  been  available  since  1969 
for  the  hospital  management  of  patients 
with  decubitus  ulcers  and  bums.  This 
therapy  is  currently  available  beyond 
institutional  use,  but  home  use  is  not 
covered  under  existing  Medicare  policy. 
The  manufacturer  of  the  Clinitron  bed 
has  proposed  the  following  guidelines 
for  home  use: 

Suggested  Patient  Selection  Criteria 

All  of  the  following  must  be  met  to 
obtain  approval  for  home  therapy. 

1.  A  physician  has  ordered  home 
Clinitron  therapy  as  an  alternative  to 
hospitalization  and  has  determined  that 
the  patient  meets  the  additional  patient 
selection  criteria  delineated  below. 

2.  The  patient  has  had  a  previous 
hospitalization(s)  for  flap  surgery  for  the 
treatment  of  decubitus  ulcer. 

3.  The  patient  has  had  a  hospital 
admission  for  decubitus  ulcer  treatment 
withm  the  last  9  months. 

4.  The  patient  currently  has  a  stage  3 
or  stage  4  decubitus  ulcer. 

5.  The  patient  is  afebrile,  non-septic, 
and  does  not  have  any  other  known 
contradindications  to  home  therapy. 

6.  The  patient  has  limited  mobility  due 
to  one  of  the  following  diagnosis: 

Parkinson's  Disease 
Multiple  Sclerosis 
Paraplegia /Quadriplegia 
Spina  Bifida 

7.  The  patient  will  be  compliant  with 
home  care  regimen. 

8.  The  patient  has  adequate  home 
support  (family  or  other  caregiver)  to 
use  home  Clinitron  therapy  effectively. 


Treatment  Protocol 

1.  The  physician  conducts  an  initial 
assessment  and  evaluates  the  patient  for 
home  Clinitron  therapy. 

2.  The  home  Clinitron  treatment 
regimen  must  be  carried  out  under  the 
direct  supervision  of  an  attending 
physician. 

3.  The  patient  is  seen  monthly  by  the 
physician,  and  as  needed. 

4.  The  Clinitron  therapy  nurse 
consultant  provides  trainmg  for  the 
patient  and  caregiver  and  reports  on  the 
status  of  the  patient  to  the  attending 
physician. 

5.  Following  the  initial  prescription, 
the  patient  must  be  recertified  for  home 
Clinitron  therapy  on  a  monthly  basis 
following  a  physician  examination. 

The  PHS  invites  public  input  in  the 
evaluation  of  these  guidelines. 
Questions  to  be  answered  by  this 
assessment  include:  (1)  Are  there  issues 
of  safety  and  efficacy  not  addressed  by 
the  above  guidelines  that  relate  to  the 
therapeutic  value  of  the  air-fluidized 
bed?  (2)  Are  there  conditions  for  use  not 
covered  by  these  guidelines?  (3)  Are 
there  specific  circumstances  under 
which  use  of  this  device  would  be 
absolutely  or  relatively  contraindicated? 
(4)  Under  which  conditions  is  this 
therapy  deemed  most  appropriate?  (5) 
To  what  extent  is  home  support  or 
nursing  assistance  necessary  for 
effective  use  of  the  therapy?  (6)  Should 
use  be  limited  to  a  specified  period.  If 
so.  why? 

PHS  assessments  consist  of  a 
synthesis  of  information  obtained  from 
appropriate  organizations  in  the  private 
sector  and  from  PHS  and  other  agencies 
in  the  Federal  Government.  PHS 
assessments  are  based  on  the  most 
current  knowledge  concerning  the  safety 
and  clinical  effectiveness  of  a 
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technology.  Based  on  this  assessment,  a 
PHS  reco.Timendation  will  be  formulated 
to  assist  HCFA  in  establishing  coverage 
policy  for  Medicare.  The  information 
being  sought  is  a  review  and  assessment 
of  past,  current,  and  planned  research 
related  to  this  technology,  a 
bibhography  of  published,  controlled 
clinical  trials  and  other  well-designed 
clinical  studies.  Information  related  to 
the  characterization  of  the  patient 
population  most  likely  to  benefit  from  it, 
suitable  home  settings  as  well  as  on  the 
clinical  acceptability,  effectiveness  and 
safety  of  this  technology  is  also  being 
sought.  Proprietary  information  is  not 
being  sought.  Any  person  or  group 
wishing  to  provide  OUTA  with 
information  relevant  to  this  assessment 
should  do  so  in  writing  not  later  than 
November  30,  1987, 

Written  material  should  be  submitted 
to:  Kesinee  C.  Nimit.  M.D.,  Office  of 
Health  Technology  Assessment,  5B00 
Fishers  Lane,  Room  18A-27,  RockviUe, 
MD  20857,  Tel:  (301)  443^990. 

D,ri'  .August  19,  1987. 
Enrique  D.  Carter, 

Director.  Office  of  Health  Technology 
Assessment.  National  Center  for  Health 
Services  Research  and  Health  Care 
Technology  Assi'ssment. 
(KR  Doc.  87-19904  Filed  8-28-87;  8:45  am| 

BILLING  CODE  4160-17-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

{Docket  No.  N-87-1727J 

Submission  of  Proposed  Information 
Collections  to  0MB 

agency:  Office  of  Administration,  HUD. 
action:  Notice. 

summary:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposals. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  these 
proposals.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
lohn  Allison.  OMB  Desk  Officer,  Office 

of  Management  and  Budget,  New 

Executive  Office  Building. 

Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Cristy.  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development.  451  7th  Street,  SW., 
Washington.  DC  20410,  telephone  (202) 
755-6050.  This  is  not  a  toll-free  number. 


SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposals 
described  below  for  the  collection  of 
information  to  OMB  for  review,  as 
required  bv  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35), 

The  Notice  lists  the  following 
information:  {!)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required:  (7)  an 
estimate  of  the  toal  number  of  hours 
needed  to  prepare  the  information 
submission;  (8)  whether  the  proposal  is 
new,  an  extension,  reinstatement,  or 
revision  of  aa  information  collection 
requirement;  and  (9)  the  names  and 
telephone  numbers  of  an  agency  official 
familiar  with  the  proposal  and  of  the 
OMB  Desk  Officer  for  the  Department, 

Copies  of  the  proposed  forms  and 
other  available  documents  submitted  to 
OMB  may  be  obtained  from  David  S. 
Cristy,  Reports  Management  Officer  for 
the  Department.  His  address  and 
telephone  number  are  listed  above. 
Comments  regarding  the  proposal 
should  ...  sent  to  the  OMB  Desk  Officer 
at  the  address  listed  above. 

The  proposed  information  collection 
requirements  are  described  as  follows: 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal;  Title  I  Lender  Approval 
Forms  and  Associated  Recordkeeping. 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  HUD 
programs  under  Title  I  of  the  National 
Housing  Act  insure  eligibile  lenders 
against  losses  which  they  may  sustain 
as  a  result  of  property  improvement  and 
manufactured  housing  loans.  These 
forms  are  used  to  verify  lender 
information  in  connection  with 
reviewing  or  monitoring  their  approval 
status. 

Form  Number:  HUD-92001-L,  92001- 
LB,  92001-LC,  92001-LK,  and  92001-LV. 

Respondents:  State  or  Local 
Governments,  Businesses  or  Other  For- 
Profit,  Non-Profit  Institutions,  and  Small 
Businesses  or  Organizations, 

Frequency  of  Response:  Annually. 

Estimated  Burden  Hours:  10,350. 

Status:  Reinstatement. 

Contact:  Sandra  L.  Allison.  HUD  (202) 
755-6924;  John  Allison,  OMB,  (202)  395- 
6880. 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  Sec,  7(d)  of  the 


Department  of  Housing  and  Urban 
Development  Act,  42  U  S.C.  3535(d). 

Notice  of  Submission  of  Proposed 
Information  Collection  to  O.MB 

Proposal:  Affirmative  Fair  Housing 
Marketing  Results  Sample  Survey  Form. 

Office:  Fair  Housing  and  Equal 
Opportunity. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Participants  in  FfUD's  housing  programs 
who  are  subject  to  Affirmative  Fair 
Housing  Marketing  (.AFHM) 
requirements  submit  data  which  is 
needed  to  identify  successful  and 
unsuccessful  marketing  strategies.  The 
data  helps  HUD  assess  and  modify,  if 
necessary,  policy  guidelines  for 
sponsors  and  developers  on 
implementing  AFHM  requirements. 

Form  Number:  HUD-935.6. 

Respondents:  Individuals  or 
Households  and  Businesses  or  Other 
For-Profit, 

Frequency  of  Respondents:  Annually, 

Estimated  Burden  Hours:  653. 

Status:  New. 

Contact:  Joan  W.  Bracket!,  HUD,  (202) 
755-6540;  John  Allison,  OMB,  (202)  395- 
6880, 

Authority;  Sec.  3507  of  the  Paperwork 
Reduction  Act,  44  U  SC.  3507;  Sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act  42  U.S.C.  3535(d). 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Application  for  Moderate 
Rehabilitation,  Section  8  Housing 
Assistance  Payments  Program. 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
Housing  and  Community  Development 
Act  authorizes  the  submission  of  this 
form  by  Public  Housing  Agencies 
(PHAs]  applying  for  an  allocation  of 
Section  8  Moderate  Rehabilitation  units. 
It  is  needed  by  HUD  to  make  a  funding 
decision  based  on  a  determination  of 
consistency  with  housing  needs  and 
evidence  of  PHA  capabilities. 

Form  Number:  HUD-52515A, 

Respondents:  State  or  Local 
Governments, 

Frequency  of  Respondents:  On 
occasion. 

Estimated  Burden  Hours:  1,000. 

Status:  Extension. 

Contact;  Alfonso  M.  Bell,  HUD,  (202) 
755-6550;  John  Allison.  OMB,  (202)  395- 
6880, 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  Sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act  42  U.S.C.  3535(d). 
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Notice  of  Submission  of  Proposed 
Information  Collection  to  OME 

Proposal;  Application  for  Title  X  Land 
Development  Mortgage  Insurance. 

Office:  Housing. 

Description  of  the  Need  fur  the 
Information  and  Its  Proposed  Use:  This 
form  serves  as  the  mitial  application 
from  a  private  developer  for  mortgage 
insurance  for  land  acquisition  and 
development  under  Title  X  of  the 
National  Housing  Act.  HUD  uses  the 
information  provided  on  the  form  as  a 
basic  element  of  their  feasibility 
analysis  of  the  project. 

Form  Number:  HUD-3551, 

Respondents:  Businesses  or  Other  For- 
Profit. 

Frequency  of  Respondents  On 
occasion. 

Estimated  Burden  Hours:  550. 

Status:  Extension. 

Contact;  Edwin  VV.  Baker,  HUD,  (202) 
755-6540;  John  Allison,  OMB,  (202)  395- 
6880. 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  Sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act  42  U.S.C.  3535(d). 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal;  Comprehensive  Homeless 
Assistance  Plan, 

Office;  Community  Planning  and 
Development. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Under  Title  IV  of  the  Homeless 
Assistance  Act,  states,  metropolitan 
cities,  and  urban  counties  are  required 
to  submit  a  comprehensive  assistance 
plan  and  annual  progress  report  in  order 
to  receive  assistance.  In  order  for  other 
eligible  applicants  and  recipients  to 
receive  assistance,  they  have  to  be  in  a 
jurisdiction  covered  by  an  approved 
plan. 

Form  Number  None. 

Respondents:  State  or  Local 
Governments  and  Non-Profit 
Institutions. 

Frequency  of  Respondents:  Annually. 

Estimated  Burden  Hours;  16,800. 

Status;  New. 

Contact;  James  R.  Broughman  HL'D, 
(202)  755-5977;  John  Allison,  OMB,  (202) 
395-6880. 

.■\uthoritv:  Sec.  3507  of  the  Paperwork 

Reduction  Act,  44  U.S  C.  3507;  Sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act  42  U.S.C.  3535(d). 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal;  Supplement  to  Subscription 
Agreement  for  Cooperative  Housing 
Applicants  under  Sections  213  and 
221(d)(3). 


Office  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
information  collection  is  used  to 
determine  capability  and  capacity  of  the 
applicant  to  meet  the  financial 
requirements  of  the  project,  Hl'D  needs 
this  information  to  determine  if  the 
mortgage  could  be  amortized. 

Form  Number;  HUD-93232A, 

Respondents;  Individuals  or 
Households. 

Frequency  of  Respondents:  On 
occasion. 

Estimated  Burden  Hours:  7,000. 

Status;  Extension. 

Contact;  William  H.  Bornscheuer, 
HUD,  (202)  755-6223:  John  Allison,  OMB, 
(202)  395-6880, 

Authority:  Sec  3507  of  the  Paperwork 
Reduction  Act,  44  U.S,C.  3507;  Sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act  42  U,S,C,  3535(d). 

Dated:  August  10, 1987. 
John  T.  Murphy, 

Director.  Information  Policy  and  Management 
Division. 
[FR  Doc.  87-19903  Filed  8-28-87;  8:45  am] 

BILLING  CODE   4210-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

lAZ-940-07-4212-12;  A-224481 

Realty  Action;  Reconveyed  Land: 
Mohave  County,  AZ 

.•\ucust  24.  1987. 

AGENCY:  Bureau  of  Land  Management, 

Ir.tcrior, 

ACTION:  Reconveyed  Land  Opened  to 

Entry  in  Mohave  County. 

SUMMARY:  Pursuant  to  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  October  21, 1976  (43  U.S.C.  1716). 
the  United  States  recently  acquired  the 
following  described  land  from  the  State 
of  Arizona 

GILA  AND  SALT  RIVER  MERIDIAN.  ARIZONA 

T.  12  N.,  R.  14  U 
Sec.16.  WVz; 

Sec.  32.  NWV4,  wviswv4,  NEy«swy4, 

NViSE'A,  SEV4SEV4. 
T,  13.N.,  R.  13  W., 

Sec,  16,  WMj; 

Sec,  22,  all; 
T,  13  N,,  R,  14  W.. 

Sec.  16,  aU; 

Sec.  32.  WVzEV^,  NWA: 

Sec,  36.  N'.'z.  SEV4. 
T.  13  N..  R.  15  W., 

Sec.  16.  all; 
T,  13N,.  R,  16W.. 

Sec.  36.  all, 
T,  14  N.,  R,  12  W., 

Sec.  16,  all. 


T.  15  N..  R.  13  W.. 

Sec.12,  NWV4NWV4: 

Sec.ie,  S'^2N-/i: 

Sec,  32.  all. 
T,  16N,.  R.  13W., 

Sec.  2.  lots  1-4.  incL,  SV2NV4.  SV,; 

Sec.  32.  all, 
T,  leVzN..  R.  12W.. 

Sec.  32.  all. 
T.  17  N.,  R.  12  W.. 

Sec,  4.  lots  1-4.  incl.  Sy2N'>4,  SV^: 

Sec,  6.  lots  1-7.  incl.,  SW!NEy4.  SEy4NWy4, 
EVaSWy*.  SEVi: 

Sec,  8,  all; 

Sec.  16.  all; 

Sec.  18.  lots  1-4,  incU  EV4W\4.  EVi; 

Sec,  20,  all: 

Sec.  22.  all; 

Sec,  28.  all; 

Sec,  30,  lots  1-4,  incl.,  EV4.  EVkWVi; 

Sec,  32,  all: 

Sec.  34.  all. 
T.  17  N.,  R.  13  W., 

Sec.  2.  lots  1  and  2,  Sy2NEy4. 
T.  17  N.,  R.  14  W., 

Sec.  36.  NEV,NWy4,  E^SWy4. 
T.  18  N.,  R.  13  W., 
.  Sec.  26.  W'/zSWy.; 

Sec.  34,  all. 
T.  19N..  R.  19W.. 

Sec.  16.  N'.^SWVi,  SWy4SWy4,  SEy4. 
T.  21  N..  R.  17W., 

T.  32.  EVaNwyi,  NEy4Swy4.  Nwy4SEy4. 

T.  21  N.,  R.  20  W.. 

Sec.  2.  lot  4; 
■  Sec.  36,  WViEVi,  WVi,  excepting  patented 

MS  4213. 
T.  22  N.,  R.  19  W., 

Sec.  2.  lots  1-4.  incl.,  Sy2Ny2.  S'/4. 
T.  22  N..  R.  20  W.. 

Sec.  2.  lots  1  and  2.  Si^^NEy..  SEy4: 

Sec.  32.  NWy4SWy4.  SViSWy4; 

Sec.  36.  EV^SEV..  SW''4SEy4. 
T.  23  N..  R.  17  W., 

Sec.  3,  SEVi; 

Sec.  4,  lots  1-4,  incl.,  SV4NVi.  Wy»SWy4. 
SE'ASWVi.  SEy4: 

Sec.  10,  all; 

Sec.  15,  SVaNyt; 

Sec.  22,  all; 

Sec.  23,  SWy4NWy4,  N%swy4, 

swv,swy4; 

Sec.  26,  WysNWy4. 
T.  23  N.,  R.  20  W.. 

Sec.  36.  all. 
T.  24  N..  R.  16  W., 

Sec.  2,  lots  2-4,  incl..  SM-NWy4, 

Nwy4swy4. 

T.  24  N..  R.  17  W.. 

Sec.  2,  lot  3. 
T.  24  N..  R.  21  W., 
Sec.  2.  lots  1-3.  incl.,  SV<!NEy4. 
T.  25  N..  R.  15  W., 

Sec.  2.  lot  4. 
T.  25N..  R.  16W., 

Sec.  32,  wy2Nwy4,  SEy4Nwy4. 

T.  25  N..  R.  21  W., 

Sec.  12.  all  (Surface  Only). 
T.  26  N..  R.  18  W.. 

Sec.  24,  all. 
T.  26  N..  R.  21  W., 

Sec.  2,  NEV4SEy4,  SW!SEy4. 
T.  27  N..  R.  17  W., 

Sec.  2.  Ey2SEy4. 
T.  27  N..  R  19  W.. 
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Sec.  14.  all; 

Spc  30,  lots  1-»,  incl.,  EVi,  E'-iW'/i. 

T  2:-  .\  .  R  21  VV.. 

Sec,  32.  S'2SE"4. 
T  28  N,.  R,  17  W., 

Sec.32.  S'-iS'-i; 

Sec.  36.  S'2S''2. 
T  28  .\,.  R,  18  W.. 

Sec,  2.  lots  l-».  incl.,  S'-aNVa,  S''i; 

Sec.  36.  all, 
T,  28  .\..  R.  20  W., 

Sec.  16.  SE'/4; 

Sec.  32.  S^SE'/,: 

Sec.  36.  all- 

The  areas  rfescnbed  comprise  27,863.72 

acres  in  Muhave  County. 

Upon  the  effective  date,  the 
reconveyed  land  described  above  will 
be  open  to  operation  of  the  public  land 
laws  generally  subject  to  valid  existing 
rights  and  requirements  of  applicable 
law, 

The  mineral  estate  in  all  of  sec.  12,  T. 
25  .\.,  R.  21  W.,  was  already  in  Federal 
ownership  and  has  been  and  presently 
rem.ains  open  to  the  operation  of  the 
mining  and  mineral  leasing  laws.  The 
remaining  conveyed  land  described 
above,  upon  the  effective  date,  will  be 
open  to  applications  under  the  general 
mining  laws  and  mineral  leasing  laws, 
subject  to  existing  State-issued  leases. 
All  applications  and  offers  received 
prior  to  the  effective  date,  will  be 
considered  as  simul'aneously  filed  as  of 
that  time  and  date,  asid  a  drawing  will 
be  hpld  in  accordance  with  43  CFR 
1B21.2-3.  if  necessary.  Applications  and 
offers  received  thereafter  shall  be 
considered  in  the  order  of  filing. 

EFFECTIVE  DATE:  900  am.,  September  30. 

T)87. 

FOR  FURTHER  INFORMATION  CONTACT: 

Angela  Mogel.  .Arizona  State  Office. 

Bure.iu  of  Land  Management,  P.O.  Box 

16563.  F'hoenix.  .Arizona  8.5011,  (602)  241- 

5534, 

John  T.  Mezes. 

Chief,  Branch  of  Lands  and  Minerals 

Opprutions. 

[¥R  Doc.  87-19912  Filed  a-28~87;  8:45  am] 

BILLING  CODE  4310-32-M 


INTERSTATE  COMMERCE 
COMMISSION 

IDocket  No.  386761 

Changes  in  Routing  Provisions; 
Conrail;  July,  1981 

agency:  Interstate  Commerce 

Commission. 

action:  Notice  of  procedure  for  re- 

establishment  of  joint  rales. 

SUMMARY:  Any  shipper  nr  carrier  that 
has  been  affected  by  Conrail's  1981  joint 
rate  cancellations  and  is  interested  in 


establishing  joint  rates  or  other 
alternative  rates  must  submit  to  Conrail 
concrete,  specific  rate  proposals 
concerning  particular  rate  levels  on 
particular  points  (or  groups  of  points) 
and  commodities  in  which  they  are 
interested.  If  a  settlement  is  not  reached, 
the  party  seeking  relief  must  file  a 
petition  with  the  Commission  seeking  a 
rate  prescription.  If  the  parties  seeking 
relief  do  not  comply  with  these 
procedures  and  the  deadlines  below,  the 
procedures  of  this  docket  will  not  be 
available  All  parties  are  required  to 
negotiate  in  good  faith  as  a  condition  to 
obtaining  relief. 

DATES:  Parties  must  submit  proposals  to 
Conrail  by  October  30. 1987.  If  a 
settlement  is  not  reached  by  120  days 
following  a  timely  submission  of  a 
proposal,  a  party  must  file  its  petition 
with  the  Commission  no  later  than  30 
days  thereafter. 

ADDRESSES:  Send  petitions  referring  to 
Docket  No.  38676  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch.  Interstate  Commerce 
Commission,  Washington,  DC  20423 

(2)  Conrail's  representative:  Cheryl  A. 
Cook,  1138  Six  Penn  Center  Plaza. 
Philadelphia.  PA  19103 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  275-7245. 
TDD  for  hearing  impaired:  (202)  275- 

1721 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423,  or  call  (202)  289- 
4357,  (assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  275-1721)  or  by  pickup 
from  TSI  in  Room  2229  at  Commission 
headquarters. 

Decided:  August  18.  1987. 

By  the  Commission.  Chairman  Gradison. 
Vice  Chairman  Lamboley,  Commissioners 
Sterrett.  Andre,  and  Simmons.  Vice  Chairman 
Lamboley  concurred  with  a  separate 
expression. 
Noreta  R.  McGee, 
Secretory 
[FR  Doc.  87-19919  Filed  8-28-67:  8:45  am) 

BILLING  COOE  7035-01-M 


JOINT  BOARD  FOR  THE 
ENROLLMENT  OF  ACTUARIES 

Advisory  Committee  on  Acturial 
Examinations;  Meeting 

Notice  is  hereby  given  that  the 
Advisory  Committee  on  Actuarial 
Examinations  will  meet  at  1211  Avenue 


of  the  Americas.  38th  Floor.  Conference 
Room  A.  New  York  City.  .New  York  on 
September  29, 1987,  beginning  at  8:30 
a.m. 

The  purpose  of  the  meeting  is  to 
discuss  topics  and  questions  which  may 
be  recommended  for  inclusion  on  future 
Joint  Board  examinations  in  actuarial 
mathematics  and  methodology  referred 
to  in  Title  29  U.S.  Code,  section 
1242(a)(1)(B). 

A  determination  as  required  by 
section  10(d)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463)  has  been 
made,  that  the  subject  of  the  meeting 
falls  within  the  exceptions  to  the  open 
meeting  requirements  set  forth  in  Title  5 
U.S.  Code,  section  552b(c)(9)(B),  and 
that  the  public  interest  requires  that 
such  meeting  be  closed  to  public 
participation. 

Date:  August  25, 1987. 
Leslie  S.  Shapiro, 

Advisory  Comwittee  Management  Officer, 
Joint  Board  for  the  Enrollment  of  Actuaries. 
[FR  Doc.  87-19859  Filed  6-28-87;  8:45  pm] 
BILLING  CODE  4810-25-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree;  Alcan 
Aluminum  Corp.  et  al. 

In  accordance  with  the  policy  of  the 
Department  of  justice,  28  CFR  50.7, 
notice  is  hereby  given  that  on  August  18, 
1987,  a  proposed  partial  consent  decree 
in  United  States  and  the  State  of  New 
York  V.  Alcan  .Aluminum  Corp.  et  al., 
Civ.  No.  87-CV-920,  was  lodged  with 
the  United  States  District  Court  for  the 
Northern  District  of  New  York.  That 
action  was  brought  pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation  and  Recovery 
Act  for  the  recovery  of  costs  expended 
by  the  United  States  and  the  state  of 
New  York  in  connection  with  the 
Pollution  Abatement  Services  of 
Oswego,  Inc.  site  located  in  Oswego. 
New  York. 

The  partial  consent  decree  is  entered 
into  between  the  United  States,  the  state 
of  New  York  and  eighty-one  of  the 
potentially  responsible  parties  who 
contributed  waste  to  the  PAS  site.  The 
decree  provides  for  the  payment  by 
those  parties  of  $8,514,018.34  to  the 
United  States  and  S591. 361.83  to  the 
state  of  .New  York  for  costs  expended  by 
the  government  entities  in  conducting 
investigatory,  removal  and  remedial 
activities  at  the  PAS  site.  The  partial 
consent  decree  does  not  resolve  the 
liability  of  all  defendants  named  in  the 
complaint  filed  by  the  United  States  and 
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the  state  of  New  York  in  this  action  on 
luly  10, 1987. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  30  days 
from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division. 
Department  of  Justice,  Washington,  DC. 
All  comments  should  refer  to  United 
States  and  the  State  of  New  York  v. 
Alcan  Aluminum  Corp.  et  al..  D.O.J.  Ref. 
90-11-2-2. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  369  United  States 
Courthouse,  100  S.  Clinton  Street, 
Syracuse,  New  York  13260  and  at  the 
Region  II  Office  of  the  Environmental 
Protection  Agency,  26  Federal  Plaza, 
New  York,  New  York  10278.  Copies  of 
the  proposed  partial  consent  decree  may 
also  be  examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division,  United  States 
Department  of  Justice,  Room  1515,  Ninth 
Street  and  Pennsylvania  Avenue,  NW. 
Washington,  DC  20530.  A  copy  of  the 
proposed  decree  may  be  obtained  by 
mail  from  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice,  .^ny  request  for  a  copy  of  the 
decree  should  be  accompanied  by  a 
check  in  the  amount  of  SI. 50  for  copying 
costs  payable  to  the  "United  States 
Treasurer." 
Roger  J.  Marzulla, 

Acting  Assistant  Attorney  General.  Land  and 
Natural  Resources  Division. 
[FR  Doc.  87-19863  Filed  8-2&-87;  8:45  amj 

BILLING  CODE  4410-01-M 


Lodging  of  a  Consent  Decree  Pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  as  Amended  by  The  Superfund 
Reauthorization  Act;  Ottati  &  Gross  et 


In  accordance  with  section 
122(d)(2)(A)  of  CERCLA  as  amended  by 
SARA,  notice  is  hereby  given  that  a 
proposed  Consent  Decree  in  United 
States,  et  al.  v.  Ottati  &  Goss.  et  a!..  Civil 
Action  No.  80-225-L,  has  been  lodged 
with  the  United  States  District  Court  for 
the  District  of  New  Hampshire,  on 
August  21, 1987.  The  Consent  Decree 
resolves  an  action  brought  by  the  United 
States  under  section  106  and  107  of 
CERCLA  as  amended  and  7003  of  the 
Resources  Conservation  and  Recovery 
Act  and  common  law  nuisance  against 
General  Electric,  Solvents  Recovery 
Service  of  New  England  and  Lilly 


Industrial  Coatings  and  the  State  of  New- 
Hampshire  against  the  same  defendants 
under  section  107(a)  of  CERCI>A.  the 
Hazardous  Waste  Management  Act, 
statutory  nuisance  and  common  law 
nuisance.  The  decree  resolves  only  the 
liability  of  the  above-named  defendants. 

The  Consent  Decree  requires 
defendants  to  perform  the  soil 
remediation  activities  associated  with 
the  Ottati  &  Goss  portion  of  the  Ottati  & 
Goss  (O&Gj/Great  Lakes  Container 
Corp.  (GLCC)  portion  of  the  O&G/GLCC 
National  Priorities  List  site  as  set  forth 
in  the  Record  of  Decision  issued  by 
Region  I  on  January  16, 1937  and  to 
contribute  towards  the  groundwater 
remedial  action  for  the  Ottati  &  Goss 
portion  of  the  Site. 

The  Consent  Decree  also  requires 
defendants  to  pay  to  plaintiffs  $390,000 
for  reimbursement  of  past  costs. 

For  thirty  (30)  days  from  the  date  of 
publication  of  this  notice,  the 
Department  of  Justice  will  receive 
written  comments  relating  to  the 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Land  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington.  DC  20530  and  should  refer 
to  United  States,  et  al.  v,  Ottati  &  Goss. 
et  al..  D.J.  Ref.  No.  90-7-1-79, 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  District  of  New 
Hampshire,  Federal  Building,  55 
Pleasant  Street.  Concord,  New 
Hampshire  03301:  at  the  Region  I  Office 
of  the  Environmental  Protection  Agency, 
John  F.  Kennedy  Federal  Building. 
Boston,  Massachusetts  02203:  and  at  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice,  Room  1515, 
Ninth  Street  and  Pennsylvania  Avenue 
NW,,  Washington,  DC  20530.  A  copy  of 
the  proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  S4.20  (10  cents  per  page 
reproduction  charge)  payable  to  the 
Treasurer  of  the  United  States. 
Roger  |.  Marzulla, 

.Acting  .Assistant  Attorney  General.  Land  and 
Natural  Resources  Division. 
[FR  Doc  87-19860  Filed  8-28-87;  8:45  pmj 

BILLING  CODE  M1&-01-M 


Lodging  of  Consent  Decree  Pursuant 
to  Clean  Air  Act;  SANCAP  Abrasives 
Inc.  Corp. 

In  accordance  with  Department 


policy.  28  CFR  50.7,  notice  is  hereby 
given  that  on  August  18. 1987.  a 
proposed  consent  decree  in  United 
States  V,  SANCAP  Abrasives.  Inc.. 
Corporation.  Civ.  No.  C85-322A.  was 
lodged  with  the  United  States  District 
Court  for  the  Northern  District  of  Ohio. 
This  agreement  resolves  a  judicial 
enforcement  action  brought  by  the 
United  States  against  SANCAP 
Abrasives,  Inc.  for  violations  of  the 
Clean  Air  Act  at  SANCAP's  facility  in 
Alliance,  Ohio. 

The  proposed  Consent  Order  provides 
that  SANCAP  will  install  high  solids 
coating  equipment  at  its  capline 
manufacturing  plant  S.'\NCAP  has 
already  completed  installation  of  the 
equipment.  SA.NCAP  is  required  to 
achieve  compliance  with  the  VOC 
emission  limitations  of  the  Ohio  SIP  by 
April  15. 1987.  The  Decree  also 
establishes  monitoring  and  reporting 
requirements  and  provides  for  stipulated 
penalties  for  violations  of  its  provisions. 
Finally,  the  settlement  provides  for  the 
payment  of  a  civil  penally  of  S30,000. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication,  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division. 
Department  of  Justice,  Washington,  DC 
20530,  and  should  refer  to  United  States 
V,  SANCAP  Abrasives.  Inc..  D.J.  Ref.  90- 
5-2-1-745. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  or  the  regional  office  of 
the  Environmental  Protection  Agency  as 
follows: 

U.S.  Attorney 

U.S.  Attorney,  Northern  District  of  Ohio, 
Suite  500, 1404  East  Ninth  Street. 
Cleveland.  Ohio  44114 

EPA 

Office  of  Regional  Counsel,  U.S. 
Environmental  Protection  Agency, 
Region  V,  230  South  Dearborn  Street. 
Chicago,  Illinois  60604 

A  copy  of  the  consent  decree  may  be 
examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice,  Room  1515,  Ninth  Street  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20530,  A  copy  of  the  proposed 
consent  decree  may  be  obtained  by  mail 
from  the  Environmental  Enforcement 
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Section.  Ldnd  and  N'dturiil  Resources 
Di\isii)n  of  the  Department  of  Justice. 
Roger  |.  Marzuila, 

Acting  Assistant  Attorney  General,  Land  and 

Mntural  Resources  Divisions. 

|FR  Doc.  87-19861  Filed  8-28-87;  8:45  am| 

BILLING  CODE  441&-01-U 


Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Application;  Ciba-Geigy 
Corp. 

Pursuant  to  §  1301.43(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR). 
this  is  notice  that  on  August  3,  1987, 
Phdrn'.aceuticals  Division.  Ciba-Geigy 
Corporation.  Regulatory  Compliance 
SEF1030G.  556  Morris  Avenue,  Summit, 
New  Jersey  07901,  made  application  to 
the  Drug  Enforcement  Administration 
IDEA)  for  registration  as  a  bulk 
manufacturer  of  the  Schedule  II 
controlled  substance  Meth>lphenidate 
(1724). 

Any  other  such  applicant  and  any 
P'^rson  who  is  presently  registered  with 
DEA  to  manufacture  such  substance 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301  54  and  in  the  form  prescribed 
l)y  21  CFR  1316.47. 

Any  such  comments,  objections  or 

requests  for  a  hearing  may  be  addressed 

to  the  Deputy  Assistant  Administrator, 

Drug  Enforcement  .Administration, 

I'nited  States  Department  of  Justice, 

1405  1  Street,  N'W.,  Washington,  DC 

20537,  Attention:  DEA  Federal  Register 

Representative  (Room  1112),  and  must 

be  filed  no  later  than  September  30, 

l^w:". 

Gene  R.  Haislip, 

Dt-p,.  'y  Assiitont  Administrator,  Office  of 

Dr.  t'rsion  Control.  Drug  Enforcement 

A'::r:;':s'r(}>ion. 

Dd't;,i:  .Aiiglist  J4.  1987. 
(FR  Doc.  87-19944  Filed  8-28-87;  8:45  am) 

BILLING  CODE  4410-09-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Music  Advisory  Panel;  Meeting 

Pursuant  to  section  10la)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  02—163),  as  amended,  notice  is  hereby 
K!\en  that  a  meeting  of  the  Music 
Advisory  Panel  ([azz  Presenters  Section) 
to  the  National  Council  on  the  Arts  will 
be  held  on  September  lB-18,  1987  from 
9:00  a.m.-o.OO  p.m.  in  room  730  of  the 
Nancy  Hanks  Center,  1)00  Pennsylvania 


Avenue  NW..  Washington.  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  September  18, 1987  from 
1:00  p.m.-3:00  p.m.  The  topics  for 
discussion  will  include  guidelines  and 
policy  issues. 

The  remaining  sessions  of  this 
meeting  on  September  16-17. 1987  from 
9:00  a.m.-5:00  p.m.  and  September  18. 
1987  from  9:00  a.m.-l.OO  p.m.  and  3:00 
p.m.-5:00  p.m.  are  for  the  purpose  of 
application  review.  In  accordance  with 
the  determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5.  United  States 
Code. 

If  you  need  special  accomodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW.,  Washington 
DC  20506,  202/682-5532.  TTY  202/682- 
5496  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts.  Washington. 
DC  20506.  or  call  202/682-5433. 
Yvonne  M.  Sabine, 
Acting  Directdr.  Council  and  Panel 
Operations.  National  Endowment  for  the  Arts. 
August  25, 1987. 

|FR  Doc.  87-19910  Filed  8-28-87;  8:45  amj 
BILUNG  CODE  7S37-01-M 


Visual  Arts  Advisory  Panel;  Meering 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub  L. 
92—163),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Visual  Arts 
Advisory  Panel  (Overview  Section)  to 
the  National  Council  on  the  Arts  will  be 
held  on  September  17-18, 1987  from  9:00 
a.m.  -  5:30  p.m.  in  room  M-14  of  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue  NW.,  Washington,  DC  20506. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  The 
topics  of  discussion  will  include 
guidelines  and  other  policy  issues. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue  NW..  Washington 
DC  20506,  202/682/5532,  TTY  202/682- 
5496  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Advisory  Committee 

Management  Officer,  National 


Endowment  for  the  Arts.  Washington. 

DC  20,506.  or  call  (202)  682-5433. 

Yvonne  M.  Sabine. 

Acting  Director,  Council  and  Panel 

Operations,  National  Endowment  for  the  Arts. 

August  25,  1987. 

jFR  Doc.  87-19911  Filed  8-28-87;  8:45  am] 

BILLING  CODE  7537-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

(Docket  No.  50-335] 

Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards;  Consideration  Determination 
and  Opportunity  for  Hearing;  Florida 
Power  and  Light  Co. 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  .No.  DRP- 
67,  issued  to  Florida  Power  and  Light 
Company  (the  licensee),  for  operation  of 
the  St.  Lucie  Plant,  Unit  No  1,  located  in 
St.  Lucie  County,  Florida. 

The  amendment  would  authorize  the 
licensee  to  increase  the  spent  fuel  pool 
storage  capacity  from  728  to  1706  fuel 
assemblies.  The  proposed  expansion  is 
to  be  achieved  by  reracking  the  spent 
fuel  pool  into  two  discrete  regions.  New. 
high-density  storage  racks  will  be  used. 
The  existing  storage  racks  will  be 
removed,  cleaned  of  loose 
contamination,  packaged  and  shipped 
off-site. 

Region  1  of  the  spent  fuel  pool 
includes  4  modules  having  a  total  of  342 
storage  cells.  The  cell  pitch  is  10.12 
inches.  All  cells  can  be  utilized  for 
storage  and  each  cell  can  accept  new 
fuel  assemblies  with  enrichments  up  to 
4.5  weight  percent  U-235  or  spent  fuel 
assemblies  that  have  not  achieved 
adequate  burnup  for  Region  2.  Region  2 
includes  13  modules  having  a  total  of 
1364  storage  cells.  The  cell  pitch  is  8.86 
inches.  All  cells  can  be  utilized  for 
storage  and  each  cell  can  accept  spent 
fuel  assemblies  with  various  initial 
enrichments  which  have  accumulated 
minimum  burnups.  Each  cell  in  each 
region  can  accommodate  a  single 
Combustion  Engineering  or  Advanced 
Nuclear  Fuel  Corporation  (formerly 
Exxon)  PWR  fuel  assembly  or 
equivalent,  from  either  St.  Lucie  Unit  1. 
or  Unit  2. 

The  new  racks  are  not  double-tiered 
and  all  racks  will  sit  on  the  spent  fuel 
pool  floor.  The  amendment  application 
does  not  involve  rod  consolidation.  The 
keff  of  the  pool  will  be  maintained  at  less 
than  or  equal  to  0.95.  Neutron  absorbers 
in  the  form  of  Boraflex  will  also  be  used 
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for  criticality  control.  The  rack  vendor 
has  licensed  at  least  10  other  racks  of 
the  same  design.  The  construction 
process  and  analytical  techniques 
remain  substantially  the  same  as  the 
previous  10  racks.  Thus,  no  new  or 
improved  technology  is  utilized  in  the 
construction  or  analysis  of  the  proposed 
racks. 

This  amendment  was  requested  in  the 
licensee's  application  dated  June  12, 
1987. 

The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  a  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  of 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  addressed  the  above 
three  standards  in  the  amendment 
application,  as  restated  below. 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

In  the  course  of  the  analysis,  FPL  has 
considered  the  following  potential 
accident  scenarios: 

1.  A  spent  fuel  assembly  drop  in  the 
spent  fuel  pool. 

2.  Loss  of  spent  fuel  pool  cooling 
system  flow. 

3.  A  seismic  event. 

4.  A  spent  fuel  cask  drop. 

5.  A  construction  accident. 

The  probability  of  any  of  the  first  four 
accidents  is  not  affected  by  the  racks 
themselves;  thus  the  modification 
cannot  increase  the  probability  of  these 
accidents.  As  for  the  construction 
accident.  FPL  does  not  intend  to  carry 
any  rack  directly  over  the  stored  spent 
fuel  assemblies.  All  work  in  the  spent 
fuel  pool  area  will  be  controlled  and 
performed  in  strick  accordance  with 
specific  written  procedures.  The  crane 
which  will  be  used  to  bring  the  racks 
into  the  Fuel  Handlmg  Building  has  been 
evaluated  and  meets  the  requirements  of 
Section  5.1.1  of  NUREG-0612,  "Control 
of  Heavy  Loads  at  Nuclear  Power 
Plants."  In  addition,  the  temporary 
construction  crane  which  will  be  used  to 
move  racks  within  the  spent  fuel  pool 
area  will  meet  the  design,  inspection, 
testing,  and  operation  requirements  of 
Section  5.1.1  of  NUREG-0612.  This 
program  provides  for  the  safe  handling 
of  heavy  loads  in  the  vicinity  of  the 
spent  fuel  pool. 


Accordingly,  the  proposed 
modification  does  not  involve  a 
significant  increase  in  the  probability  of 
an  accident  previously  evaluated. 

FPL  evaluated  the  consequences  of  a 
spent  fuel  assembly  drop  in  the  spent 
fuel  pool  (scenario  1)  and  found  that  the 
criticality  acceptance  criterion.  K,n  less 
than  or  equal  to  0.95,  is  not  violated.  In 
addition  FPL  found  that  the  radiological 
consequences  of  a  fuel  assembly  drop 
are  not  changed  from  the  previous 
analysis.  The  NRC  also  conducted  an 
evaluation  of  the  potential  consequences 
of  a  fuel  handling  accident.  Both  FPL 
and  NRC  analyses  found  that  the 
calculated  doses  are  less  than  10  CFR 
Part  100  guidelines.  The  results  of  an 
analysis  show  that  a  dropped  spent  fuel 
assembly  on  the  racks  will  not  distort 
the  racks  such  that  they  would  not 
perform  their  safety  function.  Thus,  the 
consequences  of  this  ty^s  accident  are 
not  changed  from  the  previously 
evaluated  spent  fuel  assembly  drops 
which  have  been  found  acceptable  by 
the  NRC. 

The  consequences  of  a  loss  of  spent 
fuel  pool  cooling  system  flow  (scenario 
2)  have  been  evaluated  and  it  was  found 
that  sufficient  time  is  availabe  to 
provide  an  alternate  means  for  cooling 
(i.e..  the  fire  hose  stations)  in  the  event 
of  a  failure  in  the  cooling  system.  Thus, 
the  consequences  of  this  type  accident 
are  not  significantly  increased  from 
previously  evaluated  loss  of  cooling 
system  flow  accidents. 

The  consequences  of  a  seismic  event 
(scenario  3)  have  been  evaluated  and 
are  acceptable.  The  new  racks  will  be 
designed  and  fabricated  to  meet  the 
requirements  of  applicable  portions  of 
the  NRC  Regulatory  Guides  and 
published  standards.  The  new  free- 
standing racks  are  designed,  as  are  the 
existing  free-standing  racks,  so  that  the 
floor  loading  from  racks  completely 
filled  with  spent  fuel  assemblies, 
partially  filled,  or  empty  at  the  time  of 
the  incident,  do  not  exceed  the 
structural  capability  of  the  spent  fuel 
pool.  The  Fuel  Handling  Building  and 
spent  fuel  pool  structure  have  been 
evaluated  for  the  increased  loading  from 
the  spent  fuel  racks  in  accordance  with 
the  criteria  previously  evaluated  by  the 
NRC  and  found  acceptable.  Thus,  the 
consequences  of  a  seismic  event  are  not 
significantly  increased  from  previously 
evaluated  events. 

The  consequences  of  a  spent  fuel  cask 
drop  (scenario  4)  have  been  evaluated. 
The  radiological  consequences  of  the 
cask  drop  are  well  within  the  guidelines 
of  10  CFR  100  and  the  doses  are  not 
increased  as  compared  to  the  doses 
analyzed  for  the  presently  installed 
racks.  The  cask  drop  analysis  is  based 


on  administrative  and  Technical 
Specification  controls  which  ensure  that 
minimum  requirements  for  decay  of 
irradiated  fuel  assemblies  in  the  entire 
spent  fuel  pool  are  met  prior  to 
movement  of  the  cask  into  the  cask  area 
of  the  spent  fuel  pool.  Analyses  also 
demonstrate  that  k,f,  will  always  be  less 
than  the  NRC  acceptance  criterion.  In 
addition!.]  leakage  from  a  cask  drop  will 
not  exceed  the  makeup  capabilities  of 
the  spent  fuel  pool.  Thus,  the 
consequences  of  a  cask  drop  accident 
will  not  increase  from  previously 
evaluated  accident  [analyses]. 

The  consequences  of  a  construction 
accident  (scenario  5)  are  enveloped  by 
the  spent  fuel  cask  drop  analysis 
previously  performed  by  FPL.  In 
addition,  all  movement  of  heavy  loads 
handled  during  the  rerack  operation  will 
comply  with  the  NRC  guidelines 
presented  in  NUREG-0612,  "Control  of 
Heavy  Loads  at  Nuclear  Power  Plants." 
The  consequences  of  a  construction 
accident  are  not  increased  from 
previously  evaluated  accident 
[analyses]. 

Therefore,  it  is  concluded  that  the 
proposed  amendment  to  replace  the 
spsnt  fuel  racks  in  the  spent  fuel  pool 
will  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

F'PL  has  evaluated  the  proposed 
modification  in  accordance  with  the 
guidance  of  the  NRC  position  paper 
entitled,  "OT  Position  for  Review  and 
Acceptance  of  Spent  Fuel  Storage  and 
Handling  Applications."  appropriate 
NRC  Regulatory  Guides,  appropriate 
NRC  Standard  Review  Plans,  and 
appropriate  industry  codes  and 
standards.  In  addition.  FPL  has 
reviewed  several  previous  .NRC  Safety 
Evaluation  Reports  for  rerack 
applications  similar  to  [its]  proposal.  As 
a  result  of  this  evaluation  and  these 
reviews.  FPL  finds  that  the  proposed 
modification  does  not,  in  any  way. 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  for  the  St. 
Lucie  spent  fuel  storage  facility. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety(.] 

The  NRC  Staff  Safety  Evaluation 
review  process  has  established  that  the 
issue  of  margin  of  safety,  when  applied 
to  a  reracking  modification,  should 
address  the  following  areas; 

1.  Nuclear  criticality  considerations. 

2.  Thermal-hydraulic  considerations. 

3.  Mechanical,  material  and  structural 
considerations. 
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The  established  acceptance  criterion 
for  criticaiity  is  that  the  neutron 
multiplication  factor  in  spent  fuel  pools 
shall  be  less  than  or  equal  to  0.9.5. 
mcludi.ig  all  uncertainties,  under  all 
conditions.  This  margin  of  safety  has 
been  adhered  to  in  the  criticaiity 
analysis  methods  for  the  new  rack 
design. 

The  methods  used  in  the  criticaiity 
analysis  conform  with  the  applicable 
portions  of  the  appropriate  NRC 
j^uidance  and  industry  codes,  standards, 
and  specifications.  In  meeting  the 
acceptance  criteria  for  criticaiity  in  the 
spent  fuel  pool,  such  that  k,f,  is  always 
less  than  0.95,  including  uncertainties  at 
a  95\/95%  probability  confidence  level, 
the  proposed  amendment  to  rerack  the 
spent  fuel  pool  does  not  involve  a 
significant  reduction  in  a  margin  of 
safety  for  nuclear  criticaiity. 

Conservative  methods  are  used  to 
calculate  the  maximum  fuel  temperature 
and  the  increase  in  temperature  of  the 
water  in  the  spent  fuel  pool.  The 
thermal-hydraulic  evaluation  uses  the 
methods  used  for  evaluations  of  the 
present  spent  fuel  racks  in 
demonstrating  that  temperature  margins 
of  safety  are  maintained.  The  proposed 
modification  will  increase  the  heat  load 
in  the  spent  fuel  pool.  The  evaluation 
shows  that  the  existing  spent  fuel 
cooling  system  will  maintain  the  bulk 
pool  water  temperature  at  or  below 
150.8"  F.  Thus  a  margin  of  safety  exists 
such  that  the  maximum  allowable 
temperature  of  217'  F  is  not  exceeded 
for  the  calculated  increase  in  pool  heat 
load.  The  evaluation  also  shows  that 
maximum  local  water  temperatures 
along  the  hottest  fuel  assembly  are  well 
below  the  nucleate  boiling  condition 
values.  Thus,  there  is  no  significant 
reduction  in  the  margin  of  safety  for 
thermal-hydraulic  or  spent  fuel  cooling 
concerns. 

The  main  safety  function  of  the  spent 
fuel  pool  and  the  racks  is  to  maintain 
the  spent  fuel  assemblies  in  a  safe 
configuration  through  all  normal  or 
abnormal  loadings,  such  as  an 
earthquake,  impact  due  to  a  spent  fuel 
cask  drop,  drop  of  a  spent  fuel 
assembly,  or  drop  of  any  other  heavy 
object.  The  mechanical,  material,  and 
structural  design  of  the  new  spent  fuel 
racks  is  in  accordance  with  applicable 
portions  of  the  "NRC  Position  for 
Review  and  Acceptance  of  Spent  Fuel 
Storage  and  Handling  Applications," 
dated  April  14. 1978,  as  modified 
January  18,  1979;  Standard  Review  Plan 
3.8.4;  and  other  applicable  NRC 
guidance  and  industry  codes.  The  rack 
materials  used  are  compatible  with  the 
spent  fuel  pool  and  the  spent  fuel 


assemblies.  The  structural 
considerations  of  the  new  racks  address 
margins  of  safety  against  tilting  and 
deflection  or  movement,  such  that  the 
racks  are  not  damaged  during  impact.  In 
addition  the  spent  fuel  assemblies 
remain  intact  and  no  criticaiity  concerns 
exists.  Thus,  the  margins  of  safety  are 
not  significantly  reduced  by  the 
proposed  rerack. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  analysis  and  agrees  with 
their  conclusions.  However,  the  staff 
believes  that  the  licensee's  no 
significant  hazards  consideration 
(NSHC)  analysis  could  have  been  more 
explicit  in  a  number  of  areas.  These 
areas  are  (1)  pool  water  temperature 
under  normal  and  abnormal  conditions. 
(2)  recent  boraflex  problems,  and  (3) 
construction  accidents. 

The  licensee  states  in  the  NSHC 
analysis  that  the  safety  evaluation 
shows  that  the  existing  spent  fuel 
cooling  system  will  maintain  the  bulk 
pool  water  temperature  at  or  below 
150.8°  F,  and  that  a  margin  of  safety 
exists  such  that  the  maximum  allowable 
temperature  of  217°  is  not  exceeded. 
This  statement  addresses  the  abnormal 
maximum  heat  load  (full  core  unload) 
case;  the  staffs  Standard  Review  Plan 
(SRP)  for  full  core  unload  calls  for  the 
pool  water  temperature  to  be  kept  below 
boiling.  Thus,  the  licensee's  analysis  and 
results  for  this  case  meet  the  SRP.  The 
licensee  did  not  address  the  maximum 
normal  heat  load  case  in  the  NSHC 
analysis.  The  staffs  review  of  the 
licensee's  associated  safety  evaluation 
concludes  that  the  maximum  normal 
heat  load  case  was  also  evaluated.  The 
licensee  calculated  a  maximum  pool 
water  temperature  of  133.3°  F.  The  SRP 
states  that  the  pool  should  be  kept  at  or 
below  140°  F  in  this  case.  Thus,  the 
licensee's  analysis  and  results  for  this 
case  meet  the  SRP. 

The  licensee's  NSHC  analysis  did  not 
address  the  recent  operational  problems 
associated  with  boraflex,  a  neutron 
absorbing  material  that  is  utilized  in 
many  racks  to  maintain  the  k,n  of  the 
pool  less  than  or  equal  to  0.95.  Although 
some  shrinkage  of  the  boraflex  is 
assumed  and  accounted  for,  cracking  of 
the  boraflex  and  the  forming  of 
significant  axial  gaps  has  not  been 
postulated  to  occur.  It  is  believed  that 
cracking  occurred  in  some  applications 
because  of  the  rack  design  and 
fabrication  process  which  did  not  allow 
the  boraflex  to  shrink  without  cracking. 
The  staff  has  reviewed  the  licensee's 
associated  safety  evaluation  with 
particular  focus  on  the  method  that  the 
boraflex  will  be  installed.  In  Region  I, 


full-length  strips  of  boraflex  will  be 
placed  between  the  cell  walls  and  a 
stainless  steel  coverplate.  In  Region  2, 
full-length  boraflex  strips  will  be  placed 
between  the  adjacent  cell  walls. 

The  licensee's  specification  for  the 
handling  and  installation  of  the  boraflex 
requires  that  it  will  not  be  installed  in  a 
stretched  condition.  The  specification 
precludes  the  use  of  adhesives  in  the 
attachment  of  the  boraflex  to  the  rack 
cell  walls.  FP&L  will  require  that  the 
manufacturing  process  avoid  techniques 
which  could  pinch  the  boraflex.  The 
design  of  the  racks  requires  that 
additional  lengths  of  boraflex,  i.e., 
greater  than  the  active  length  of  a  fuel 
assembly,  be  installed  to  account  for 
anticipated  shrinkage  of  the  boraflex. 
Based  upon  the  above,  the  staff  does  not 
envision  that  the  proposed  racks  will 
experience  the  boraflex  cracking 
problems  experienced  elsewhere.  Thus, 
the  keff  of  the  pool  will  be  maintained 
less  than  or  equal  to  0.95. 

The  most  limiting  construction 
accident  postulated  for  the  spent  fuel 
pool  by  the  licensee  is  a  25  ton  cask 
drop  accident.  This  is  the  most  limiting 
accident  postulated  at  this  time  and  it 
will  remain  the  most  limited  as  a  result 
of  the  proposed  rerack.  This  appears 
reasonable  because  no  existing  rack  or 
proposed  rack  weighs  more  than  25  tons. 
In  practice,  the  technical  specifications 
prohibit  any  load  in  excess  of  2  tons  to 
be  carried  over  irradiated  fuel  in  the 
storage  pool  and  also  prohibit  the  cask 
crane  from  picking  up  any  load  over  25 
tons.  Nevertheless,  the  licensee's 
updated  safety  analysis  report  for  Unit 
No.  1  analyzed  this  postulated  accident 
in  section  9.1.4,  entitled  "Fuel  Handling 
System."  The  licensee  evaluated  the 
radiological  consequences  of  the 
postulated  accident.  The  licensee 
determined  that  the  radiological 
consequences  were  within  10  CFR  Part 
100  guidelines.  The  licensee  reevaluated 
the  postulated  25  ton  cask  drop  accident 
in  the  safety  evaluation  supporting  the 
amendment  request.  This  was  necessary 
because  the  proposed  amendment 
allows  more  spent  fuel  to  be  placed  in 
the  spent  fuel  pool;  the  results  are 
contained  in  Section  5.3.1.2.  The  results 
indicate  that  the  radiological 
consequences  remain  within  10  CFR 
Part  100  guidelines.  The  licensee  also 
states  that  the  proposed  spent  fuel  pool 
modifications  do  not  increase  the 
radiological  consequences  of  the  cask 
drop  accident  previously  evaluated. 

Since  the  licensee's  request  to  expand 
the  St.  Lucie  1  spent  fuel  storage  pool 
capacity  satisfies  the  following 
conditions:  (1)  The  storage  expansion 
method  consists  of  replacing  existing 
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racks  with  a  design  that  allows  closer 
spacing  between  stored  spent  fuel 
assemblies:  (2)  the  storage  expansion 
method  does  not  involve  rod 
consolidation  or  double-tiering;  (3)  the 
k,f,  of  the  pool  is  maintained  less  than  or 
equal  to  0.95;  and  (4)  no  new  technology 
or  unproven  technology  is  utilized  in 
either  the  construction  process  or  the 
analytical  techniques  necessary  to 
justify  the  expansion,  the  Commission 
concludes  that  the  request  does  not 
involve  a  significant  hazards 
consideration  in  that  it:  (1)  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated,  or  (2) 
does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated,  or  (3) 
does  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

Because  the  submittal  and  the  above 
discussion  by  the  licensee  appear  to 
demonstrate  that  the  standards 
specified  in  10  CFR  50.92  are  met,  and 
because  reracking  technology  has  been 
well-developed  and  demonstrated,  the 
Commission  proposes  to  determine  that 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  does  not 
involve  a  significant  hazards 
consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  and  Procedures 
Branch,  Division  of  Rules  and  Records, 
Office  of  Administration,  U.S.  Nuclear 
Regulalorj'  Commission.  Washington, 
DC  20555,  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  4000,  Maryland  National  Bank 
Building,  7735  Old  Georgetown  Road, 
Bethesda,  Maryland  from  8:15  a.m.  to 
5:00  p.m.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room.  1717  H  Street, 
NW.,  Washington.  DC.  The  filing  of 
requests  for  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 
By  September  30. 1987  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 


proceeding  must  file  a  written  petition 
for  leave  to  intervene. 

Request  for  a  hearing  and  petitions  for 
leave  to  intervene  shall  be  filed  in 
accordance  with  the  Commissions 
"Rules  of  Practice  for  Domestic 
Licensing  Proceedings"  in  10  CFR  Part  1. 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary'  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appro'?riate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendments  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

The  Commission  hereby  provides 
notice  that  this  is  a  proceeding  on  an 
application  for  a  license  amendment 
falling  within  the  scope  of  section  134  of 


the  Nuclear  Waste  Policy  Act  of  1982 
(NWPA).  42  U.S.C,  10154.  Under  section 
134  of  the  .NWPA.  the  Commission,  at 
the  request  of  any  party  to  the 
proceeding,  is  authorized  to  use  hybrid 
hearing  procedures  with  respect  to  "any 
matter  which  the  Commission 
determines  to  be  in  controversy  among 
the  parties."  The  hybrid  procedures  in 
section  134  provide  for  oral  argument  on 
matters  in  controversy,  preceded  by 
discovery  under  the  Commission's  rules, 
and  the  designation,  following  argument, 
of  only  those  factual  issues  that  involve 
a  genuine  and  substantial  dispute, 
together  with  any  remaining  questions 
of  law.  to  be  resolved  in  an  adjudicatory 
hearing.  Actual  adjudicatory  hearings 
are  to  be  held  on  only  those  issues  found 
to  meet  the  criteria  of  section  134  and 
set  for  hearing  after  oral  argument. 

The  Commission's  rules  implementing 
section  134  of  the  NWP.^  are  found  in  10 
CFR  Part  2.  subpart  K.  "Hybrid  Hearing 
Procedures  for  Expansion  of  Spent 
Nuclear  Fuel  Storage  Capacity  at 
Civilian  Nuclear  Power  Reactors" 
(published  at  50  FR  41662.  October  15, 
1985)  10  CFR  2.1101  et  seq.  Under  those 
rules,  any  party  to  the  proceeding  may 
invoke  the  hybrid  hearing  procedures  by 
filing  with  the  presiding  officer  a  written 
request  for  oral  argument  under  10  CFR 
2.1109.  To  be  timely,  the  request  must  be 
filed  within  ten  (10)  days  of  an  order 
granting  a  request  for  hearing  or  petition 
to  intervene.  (As  outlined  above,  the 
Commission's  rules  in  10  CFR  Part  2, 
subpart  G,  and  §  2.714  in  particular. 
continue  to  govern  the  filing  of  requests 
for  a  hearing  or  petitions  to  intervene,  as 
well  as  the  admission  of  contentions). 
The  presiding  officer  shall  grant  a  timely 
request  for  oral  argument.  The  presiding 
officer  may  grant  an  untimely  request 
for  oral  argument  only  upon  a  showing 
of  good  cause  by  the  requesting  party 
for  the  failure  to  file  on  time  and  after 
providing  the  other  parties  an 
opportunity  to  respond  to  the  untimely 
request.  If  the  presiding  officer  grants  a 
request  for  oral  argument,  any  hearing 
held  on  the  application  shall  be 
conducted  in  accordance  with  the 
hybrid  hearing  procedures.  In  essence, 
those  procedures  limit  the  time  available 
for  discovery  and  require  that  an  oral 
argument  be  held  to  determine  whether 
any  contentions  must  be  resolved  in  an 
adjudicatory  hearing.  If  no  party  to  the 
proceeding  requests  oral  argument,  or  if 
all  untimely  requests  for  oral  argument 
are  denied,  then  the  usual  procedures  in 
10  CFR  Part  2,  subpart  G  apply. 

Subject  to  the  above  requirements  and 
any  limitations  in  the  order  granting 
leave  to  intervene,  those  permitted  to 
intervene  become  parties  to  the 
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proceeding  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  any 
hearing  which  is  held,  including  the 
opportunity  to  present  evidence  and 
cross-examine  witnesses  at  such 
hearing. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
(Ittermination  on  the  issue  of  no 
Significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  maKe  ;t  effective,  notwithstanding 
the  request  for  a  hearing.  .Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazartis  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
1  lowever.  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Comimission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
he  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street,  NW., 
Washington.  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  (800) 
325-6000  (in  Missouri  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  fferbert  Berkow: 
Petitioner's  name  and  telephone 
number;  date  petition  was  mailed:  plant 
name:  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 


A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel-Bethesda,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC.  20555,  and  to  Harold  F.  Reis.  Esq., 
Newman  &  Holtzinger,  1615  L  Street, 
NW.,  Washington,  DC  20036,  attorney 
for  the  licensee. 

Nontimely  filing  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and/or 
request,  that  the  petitioner  has  made  a 
substantial  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/or 
request.  That  determination  will  be 
based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2.714(a)(l)(i)-(v)  and 
2.74(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  June  12, 1987,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW..  Washington,  DC. 
and  at  the  Indian  River  Junior  College 
Library.  3209  'Virginia  Avenue,  Fort 
Pierce,  Florida  33450. 

Dated  at  Bethesda,  Maryland,  this  25th  day 
of  August,  1987. 
For  the  Nuclear  Regulatory  Commission. 

Herbert  N.  Berkow. 

Director.  Project  Directorate  II-2,  Division  of 
Reactor  Projects-I/II. 

jFR  Doc.  87-19951  Filed  &-28-87:  8:45  a.m.) 

BILLING  CODE  759<M>1-M 


I  Docket  Nos.  50-321  and  50-366) 

Denial  of  Amendments  to  Facility 
Operating  Licenses  and  Opportunity 
for  Hearing;  Georgia  Power  Co.  et  aL 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
denied  in  part  a  request  by  the  licensee 
for  amendments  to  Facility  Operating 
Licenses  Nos.  DPR-57  and  NPF-5,  issued 
to  the  Georgia  Power  Company. 
Oglethorpe  Power  Corporation, 
Municipal  Electric  Authority  of  Georgia 
and  City  of  Dalton,  Georgia  (the  license) 
for  operation  of  the  Edwin  I.  Hatch 
Nuclear  Plant.  Units  1  and  2  (the  facility) 
located  in  Appling  County,  Georgia. 

The  denied  amendments,  as  proposed 
by  the  licensee,  would  modify  the  Unit  1 
and  Unit  2  Technical  Specifications  (TS) 
to  extend  from  2  to  24  hours,  the  time 
allowed  to  restore  operability  of  one  of 
two  inoperable  diesel  generators;  and 


would  modify  the  Unit  2  TS  to  allow  the 
diesel  generator  two  hour  overload  test 
to  be  performed  following  the  22  hour 
continuous  rating  load  test  instead  of 
before  22  hour  test  as  currently  required. 

The  licensee's  application  for  the 
amendments  was  dated  March  31, 1986. 
Notice  of  consideration  of  issuance  of 
these  amendments  was  published  in  the 
Federal  Register  on  June  18, 1986  (51  FR 
22237).  Other  changes  requested  in  that 
letter  were  approved  in  license 
amendments  147  and  83  dated  August 
25.  1987,  to  Facility  Operating  Licenses 
DPR-57  and  NPF-5. 

The  proposed  change  to  extend  from  2 
hours  to  24  hours  the  time  within  which 
one  diesel  generator  must  be  returned  to 
operable  status  when  two  diesel 
generators  are  inoperable  was  found  to 
be  unacceptable  because  it  would  leave 
the  nuclear  unit  inadequately  protected 
against  a  loss  of  offsite  power  for  a  24- 
hour  period,  and  it  is  not  in  accordance 
with  the  guidelines  of  Generic  Letter  84- 
15  or  the  staff  position  on  Generic  Issue 
B-56. 

The  proposed  change  to  perform  the 
overload  test  prior  to  the  22  hour 
continuous  rating  load  test  was  found  to 
be  unacceptable  because  it  does  not 
conform  with  Regulatory  Position  C.14 
of  Regulatory  Guide  1.9  "Selection  of 
Diesel  Generator  Set  Capacity  for 
Standby  Power  Supplies"  and  because  it 
does  not  accomplish  the  purpose  of  the 
test  which  is  to  demonstrate  the 
capability  to  immediately  assume  the 
full  LOCA  load  and  then  carry  the  long- 
term  load  for  the  remainder  of  the  24- 
hour  period. 

Accordingly  the  requests  were  denied. 
The  licensee  was  notified  of  the 
Commission's  denial  of  this  request  by 
letter  dated. 

By  September  30,  1987,  the  licensee 
may  demand  a  hearing  with  respect  to 
the  denial  described  above  and  any 
person  whose  interest  may  be  affected 
by  the  proceeding  may  Tile  a  written 
petition  for  leave  to  intervene. 

A  request  for  a  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW., 
Washington,  DC,  by  the  above  date. 

A  copy  of  any  petitions  should  also  be 
sent  to  the  Office  of  General  Counsel- 
Bethesda,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC.  20555 
and  to  Bruce  W.  Churchill,  Esquire. 
Shaw,  Pittman,  Potts  and  Trowbridge, 
2300  N  Street.  NW..  Washington,  DC 
20037.  attorney  for  the  licensee. 
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For  further  details  with  respect  to  this 
action,  see  (1)  the  appHcation  for 
amendment  dated  March  31, 1986,  and 
(2)  the  Commission's  letter  to  Georgia 
Power  Company  dated  August  25,  1987. 
Vihich  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Street,  NW., 
Washington,  DC,  and  at  the  Appling 
County  Public  Library.  301  City  Hal! 
Drive,  Baxley.  Georgia  31513,  A  copy  of 
item  (2)  may  be  obtained  upon  request 
addressed  to  the  LIS,  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention:  Director,  Division 
of  Reactor  Projects  I/IL 

Dated  at  Bethesda.  Maryland,  this  25th  day 
of  August  1987. 

For  the  Nucledr  Regulatory  Commission. 
Darl  S.  Hood, 

Acting  Director  Project  Directorate  11-31, 
Division  of  Reactor  Projects,  I/II. 
|KR  Doc  87-79950  Filed  8-28-67;  8:45  am] 

BILLING  CODE  7590-0-I* 


Advisory  Committee  on  Reactor 
Safeguards;  Meeting  Agenda 

In  accordance  with  the  purposes  of 
sections  29  and  182b.  of  the  .Atomic 
Energy  Act  (42  U.S.C.  2039,  2232b),  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on 
September  10-12.  1987,  in  Room  1046. 
1717  H  Street,  NW..  Washington.  DC. 
Notice  of  this  meeting  was  published  in 
the  Federal  Register  on  August  17.  1987. 

Thursday,  September  10, 1987 

8:30  A.M.-8:45  A.M.:  Report  ufACRS 
Chairman  (Open) — The  ACRS  Chairman 
will  report  briefly  regarding  items  of 
current  interest  to  the  Committee. 

8:45  A..M-10:45  A.M.:  Emergency  Core 
Cooling  (Open) — Review  aspects  of  the 
proposed  revision  of  10  CFR  50.46 
regarding  use  of  "best  estimate"  models 
in  the  evaluation  of  ECCS  performance. 
11:00  ,^.M.-12:00  Moon:  Meeting  with 
Director.  NRR  (Open) — Discuss  items  of 
mutual  interest  regarding  NRR  activities. 
1:00  P.M.-3:00  P.M.:  .Management  and 
Disposal  of  Nuclear  Waste  (Open) — 
Discuss  proposed  research  activities 
related  to  the  management  and  disposal 
of  high-  and  low-level  radioactive  waste. 

3:15  P.M.-5:15  P.M :  Auxiliary 
Feedwaler  System  (Open) — Consider 
aspects  of  nuclear  power  plant  auxiliary 
feedwater  system  design  and  operation 
that  impact  on  system  reliability. 

5:15  P.M.-6:30  P.M.:  ACRS  Reports  to 
NRC  (Open)— Discuss  proposed  ACRS 
reports  to  the  NRC  regarding  matters 
noted  above. 


Friday,  September  11, 1987 

8:30  A. M- 10:00  A..M.:  Emergency 
Planning  (Open) — Discuss  proposed 
ACRS  recommendations  regarding 
emergency  planning  provisions  in  the 
vicinity  of  nuclear  facihties. 

10:15  A.M.-11:30  A.M.:  Management 
.Allocation  of  Resources  for  Technical 
Advice  on  Nuclear  Waste  Activities 
(Closed) — Discuss  management 
alternatives  for  internal  allocation  of 
resources  and  personnel  needed  to 
provide  technical  advice  related  to  the 
regulation  of  nuclear  waste. 

This  session  will  be  closed  to  discuss 
the  interna!  personnel  rules  and 
practices  of  N"RC  and  to  discuss 
information  the  release  of  which  would 
represent  a  clearly  unwarranted 
invasion  of  personal  privacy. 

n:30A.M.-12:00  Noon:  Future  ACRS 
Activities  (Open) — Discuss  anticipated 
ACRS  subcommittee  activities  and  items 
proposed  for  consideration  by  the  full 
Committee. 

1:00  P.M.-2:00  P.M.:  Storage  of  Spent 
Nuclear  Power  Plant  Fuel  (Open) — 
Consider  proposed  changes  to  10  CFR 
Part  72,  Licensing  Requirements  for  the 
Storage  of  Spent  Fuel  in  an  Independent 
Spent  Fuel  Storage  Installation  (ISFSl) 
to  define  regulatory  requirements  for  a 
monitored  retrievable  storage  facility 
(MRS)  for  spent  nuclear  power  plant 
fuel. 

2:00  P.M.-3:00  P.M.:  Trojan  Nuclear 
Power  Plant  (Open)— Briefing  regarding 
excessive  pipe  thinning  in  the  main 
feedwater  system. 

3:00  P.M.^:45  P.M.:  Seismic 
Qualification  of  Equipment  (Open) — 
Briefing  regarding  results  of  seismic 
walk-through  of  the  Zion  Nuclear 
Station. 

4:45  P.M. -6:00  P.M.:  Improved  Safety 
Features  for  Future  Light-Water 
Reactors  (Open/Closed) — Discuss 
proposed  ACRS  comments  regarding  the 
cost  effectiveness,  feasibility,  and 
benefit  of  safety-related  systems  and 
features  noted  in  its  report  of  January 
15, 1987. 

Portions  of  this  session  may  be  closed 
as  required  to  discuss  information 
provided  in  confidence  by  a  foreign 
source. 

Saturday,  September  12, 1987 

8:30  A.M.-ll.OO  .A.M.:  Preparation  of 
ACRS  Reports  to  the  NRC  (Open/ 
Closed) — Discuss  proposed  reports  to 
the  NRC  regarding  items  considered 
during  this  meeting. 

Portions  of  this  session  may  be  closed 
as  required  to  discuss  information 
provided  in  confidence  by  a  foreign 
source. 


;  7.00  A.M.-12:00  Noon:  A  CRS 
Subcommittee  Activities  (Open/ 
Closed) — Hear  and  discuss  reports  of 
designated  ACRS  subcommittees 
regarding  safety  related  and  regulatory 
matters  including  activities  of  NRC 
regional  offices,  and  foreign  regulatory 
policies  and  practices. 

Portions  of  this  session  will  be  closed 
as  necessary  to  discuss  information 
provided  in  confidence  by  a  foreign 
source. 

1:00  P.M.-2:00  P.M.:  Preparation  of 
ACRS  Reports  to  the  NRC  (Open/ 
Closed) — Discuss  proposed  reports  to 
the  NRC  regarding  items  considered 
during  this  meeting. 

Portions  of  this  session  may  be  closed 
as  required  to  discuss  information 
provided  in  confidence  by  a  foreign 
source. 

2:00  P.M. -3:00  P.M.:  Miscellaneous 
(Open) — Complete  discussion  of  items 
considered  during  this  meeting. 

Procedures  for  the  conduct  of  and 
participation  in  .-XCRS  mett;:-.£s  were 
published  in  the  Federal  Register  on 
Octoher  20, 1986  (51  FR  37241).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  recordings 
will  be  permitted  only  during  those 
portions  of  the  meeting  when  a 
transcript  is  being  kept,  and  questions 
may  be  asked  only  by  members  of  the 
Committee,  its  consultants,  and  Staff. 
Persons  desiring  to  make  oral 
statements  should  notify  the  ACRS 
Executive  Director  as  far  in  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  made  to  allow  the 
necessary  time  during  the  meeting  for 
such  statements.  Use  of  still,  motion 
picture  and  television  cameras  during 
this  meeting  may  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  Chairman.  Information  regarding 
the  time  to  be  set  aside  for  this  purpose 
may  be  obtained  by  a  prepaid  telephone 
call  to  the  ACRS  Executive  Director. 
R.F.  Fraley.  prior  to  the  meeting.  In  view 
of  the  possibility  that  the  schedule  for 
ACRS  meetings  may  be  adjusted  by  the 
Chairman  as  necessary  to  facilitate  the 
conduct  of  the  meeting,  persons 
planning  to  attend  should  check  with  the 
ACRS  Executive  Director  if  such 
rescheduling  would  result  in  major 
inconvenience. 

I  have  determined  in  accordance  with 
subsection  10(d),  Pub.  L.  92^63  that  it  is 
necessary  to  close  portions  of  this 
meeting  as  noted  above  to  discuss 
information  the  release  of  which  would 
represent  a  clearly  unwarranted 
invasion  of  personal  privacy  (5  U.S.C. 
552b(c){6)).  information  related  to  the 
internal  personnel  rules  and  practices  of 
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the  agency  (5  U.S.C.  552b(c)(2)).  and 
informdtion  provided  in  confidence  by  a 
foreign  source  (5  U.S.C.  552b(c)(4)). 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceUed  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  can  be  obtained  by 
a  prepaid  telephone  call  to  the  ACRS 
Executive  Director,  Mr.  Raymond  F. 
Fraley  (telephone  202/634-3265). 
between  8:15  A.M.  and  5;00  P.M. 

Date:  August  26, 1987. 
lohn  C.  Hoyle, 

AJvisory  Committee  Management  Officer. 
IFR  Doc.  87-19948  Filed  8-28-87;  8:45  am) 
BILLING  CODE  7S9O-01-M 


PACIFIC  NORTHWEST  ELECTRIC 
POWER  AND  CONSERVATION 
PLANNING  COUNCIL 

Columbia  River  Basin  Fishi  and  Wildlife 
Program;  Proposed  Amendments 
Regarding  Umatilla  Fish  Hatchery; 
Hearings  and  Public  Comment  Period 

agency:  Pacific  Northwest  Electric 
Power  and  Conservation  Planning 

Counc.i!. 

ACTION:  Notice  of  proposed 
amendments,  hearings  and  opportunity 
to  comment. 

summary:  On  November  15, 1982.  the 

Pacific  Northwest  Electric  Power  and 
Conserv.ition  Planning  Council  (the 
Council)  adopted  a  Columbia  River 
Basin  Fish  and  Wildlife  Program  (fish 
and  wildlife  program).  The  fish  and 
wildlife  program  has  been  amended  on 
several  occasions  since  then.  The 
Council  is  proposing  again  to  amend  the 
fish  and  wildlife  program,  to  allow 
testing  of  oxygen  supplementation  at  the 
Umatilla  hatchery.  The  proposed 
amendment  of  the  fish  and  wildlife 
program  is  being  released  for  public 
review  and  comment  and  public 
hearmgs  will  be  held.  This  notice 
describes  the  proposed  amendments; 
provides  information  on  how  to  obtain 
additional  information,  including  copies 
of  the  draft  amendment  document:  and 
outlines  the  process  for  submitting 
written  comments  and  participating  in 
the  hearings. 

DATES  AND  ADDRESSES:  The  public 

com.ment  period  regarding  the  proposed 
amendments  closes  at  5  p.m.,  September 
30. 1987.  Public  hearings  on  the  proposed 
amendments  will  be  held: 

•  September  10,  1987  at  1:30  p.m..  City 
Council  Chambers,  the  Electric  Building. 
140  S.  Capital.  Idaho  Falls.  Idaho: 


•  September  15, 1987  at  9:00  a.m.. 
Towne  Plaza  Motor  Inn,  Veranda  Room, 
N.  7th  Street  and  E.  Yakima  Avenue. 
Yakima.  Washington; 

•  September  21, 1987  at  10:00  a.m., 
Northwest  Power  Planning  Council,  1301 
Lockey  Street,  First  Floor,  Helena, 
Montana;  and 

•  September  25, 1987  at  9:00  a.m.. 
Northwest  Power  Planning  Council, 
Central  Office,  850  SW.  Broadway.  Suite 
1100.  Portland,  Oregon. 

Instructions  for  Oral  Comment  at 
Hearings 

1.  Requests  for  time  slots  must  be 
made  at  least  five  days  prior  to  the 
hearings.  Contact  Ruth  Curtis, 
information  coordinator,  at  the  Council's 
central  office.  850  SW.  Broadway.  Suite 
1100,  Portland.  Oregon  97205  or  (503) 
222-5161  (toll  free  l-«00-222-3355  in 
Idaho.  Montana  and  Washington  or  1- 
800-452-2324  in  Oregon). 

2.  Those  who  do  not  sign  up  for  time 
slots  will  be  permitted  to  testify  as  time 
permits. 

3.  Hearings  should  be  used  to 
summarize  written  comments. 
Comments  should  not  be  read. 
Comments  should  be  limited  to  the  draft 
amendment  document. 

4.  If  possible,  ten  copies  of  hearing 
testimony  should  be  submitted  to  the 
Council  recorder  at  the  hearings.  This 
person  will  be  sitting  at  a  table  near  the 
Council  members.  (See  instructions  for 
written  comment.) 

5.  Those  persons  officially 
representing  an  organization  will  have 
15  minutes  to  summarize  their  written 
testimony.  [Organizations  may  have 
only  one  official  representative.)  All 
other  individuals  will  be  limited  to  five 
minutes.  These  time  limits  will  be 
observed  strictly  in  order  to  allow 
parties  to  testify. 

6.  The  Council  may  ask  questions  for 
clarification.  If  so.  this  will  be  over  and 
above  the  time  limits  imposed  above. 

7.  A  written  record  of  each  hearing 
will  be  made.  Appearance  at  more  than 
one  hearing  is  unnecessary.  Scheduling 
preference  will  be  given  to  individuals 
and  groups  which  have  not  testified  at 
other  hearings. 

Instructions  for  Written  Comment 

1.  Comments  should  be  limited  to  the 
proposed  amendment  and  must  be 
received  in  the  Council's  central  office, 
850  SW.  Broadway.  Suite  1100,  Portland. 
Oregon  97205  by  5  p.m.  on  September  30, 
1987.  Comments  received  after  that  time 
will  not  be  considered. 

2.  Written  comments  should  be 
marked  "Umatilla  Hatchery  Comments." 


3.  Comments  should  be  specific  and 
concise.  Alternative  language  should  be 
submitted  if  a  change  is  being  proposed. 

4.  All  comments  should  be  typed,  if 
possible,  and  double  spaced.  It  would 
also  be  helpful  if  a  separate  page  were 
prepared  for  comments  on  each 
proposed  amendment  or  rejection. 
Provide  ten  copies  of  all  comments,  if 
possible. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dulcy  Mahar,  director  of  public 
information  and  involvement,  850  SW. 
Broadway,  Suite  1100.  Portland.  Oregon 
97205  (toll-free  1-800-222-3355  in  Idaho. 
Montana  and  Washington;  toll-free  1- 
800-452-2324  in  Oregon;  or  503-222- 
5161). 

SUPPLEMENTARY  INFORMATION:  On 

.November  15,  1982,  as  required  by  the 
Pacific  .Northwest  Electric  Power 
Planning  and  Conservation  Act.  Pub.  L. 
96-501,  94  Stat.  2697,  16  U.S.C.  839  et 
seq.  (the  Act),  the  Council  adopted  a 
Columbia  River  Basin  Fish  and  Wildlife 
Program.  The  Act  allows  the  Council  to 
amend  its  program  from  time  to  time. 

In  1984.  the  Council  called  on 
Bonneville  to  fund  the  development  of  a 
hatchery  at  Umatilla.  Oregon,  to 
produce  200.000  summer  steelhead 
(40,000  pounds).  At  its  October  1986 
meeting,  the  Council  approved  siting, 
feasibility  and  preliminary  design  of  the 
hatchery,  and  directed  that  the  design 
should  allow  for  future  expanded 
capacity  up  to  160.000  pounds.  The 
Council  noted  that  an  amendment  would 
be  needed  prior  to  expanded 
construction.  At  its  February  1987 
meeting,  the  Council  approved  such  an 
amendment,  and  called  for  development 
of  a  facility  master  plan. 

A  hatchery  master  plan  is  being 
prepared,  which  will  describe  the 
production  profile,  smolt  release  sites, 
etc..  and  explain  how  the  hatchery 
operations  will  respond  to  the  program 
goal  of  doubling  salmon  and  steelhead 
run  sizes,  and  other  Council  policies  (see 
Program  Section  204).  The  Council 
expects  the  master  plan  to  be  submitted 
in  October  1987.  with  Council  action  in 
December  1987,  and  construction 
beginning  in  mid-1988. 

During  the  early  phases  of  master  plan 
development  it  became  apparent  that 
the  Umatilla  hatchery  would  be  a  good 
place  to  test  a  new  method  of  fish 
production  using  supplemental  oxygen. 
In  the  existing  hatchery  design,  half  of 
the  ponds  would  use  a  standard  double- 
pass  water  system,  in  which  a  given 
volume  of  water  is  used  twice.  Oxygen 
supplementation  involves  re-aerating 
oxygen-depleted  water  so  that  a  given 
volume  of  water  can  be  used  three 
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times.  Oxygen  supplementation  has 
been  tested  in  the  Great  Lakes  with 
trout  and  steelhead  with  good  success. 
Evaluation  of  production  releases  for 

sea-run  salmon  and  steelhead  is 
necessary  to  validate  oxygen  use  as  a 
production  strategy  for  the  Columbia 
River  Basin.  The  Umatilla  hatchery  is  a 
good  candidate  for  evaluating  this 
technique  because  the  hatchery  would 
rely  entirely  on  groundwater,  and  avoid 
potential  disease  probelms. 

It  successful,  it  appears  that  the 
supplemental  oxygen  technique  could 
result  in  significantly  increased  smolt 
production,  up  to  290,000  pounds  of 
salmon  and  steelhead  smolts.  The 
increased  production  would  contribute 
to  meeting  fish  agency  and  tribal 
objectives  in  the  Umatilla  basin  and  to 
meeting  the  Council's  goal  of  doubling 
basinwide  production  in  a  biologically 
sound  manner. 

The  estimate  capital  cost  (design  and 
construction)  for  the  160,000  pound 
capacity  hatchery  using  standard 
techniques  (without  oxygen 
supplementation]  is  estimated  at  S7 
million.  The  estimated  capital  cost  for 
the  290,000  pound  capacity  hatchery 
using  oxygen  supplementation  is  about 
S8  million.  Additional  costs  would  be 
incurred  for  monitoring  and  evaluation. 
If  oxygen  supplementation  is  not 
successful,  the  hatchery  can  be  operated 
using  standard  techniques  and  would 
still  result  in  a  capacity  of  160.000 
pounds.  Preliminary  estimates  for 
operations  and  maintenance  are 
S550.000  per  year  for  the  160.000  pound 
capacity  hatchery  and  $800,000  per  year 
for  the  290,000  pound  capacity  hatchery. 

Increasing  the  capacity  of  the 
hatcherv'  through  use  of  supplemental 
oxygen  could  yield  economies  of  scale. 
For  example,  the  capital  cost  of 
producing  a  pound  of  fish  is  S43,75  for 
the  160,000  pound  capacity  hatchery, 
and  $27.60  for  the  290,000 "pound 
capacity  hatchery.  The  capital  cost  for 
the  290,000  capacity  hatchery  (S27.60  per 
pound  in  1987  dollars]  is  low  when 
compared  to  the  average  cost  for 
hatcheries  in  the  region  of  similar 
capacity  ($38.00  per  pound  in  1987 
dollars).  The  economies  of  scale  for 
capital  costs  are  partially  offset  by  the 
larger  annual  costs  for  operation  and 
maintenance  when  oxygen 
supplementation  is  used. 

Text  of  Proposed  Amendment 

Amend  Program  Section  730(f](l)(A) 
to  read: 

(f)  Construction  of  Major  Production 
Facilities.  (1)  Bonneville  shall  fund  the 
Confederated  Tribes  of  the  Umatilla 


Reservation  of  Oregon  to  operate  and 
maintain  the  Bonifer  and  Minthorn 
juvenile  release  and  adult  collection  and 
holding  facilities  on  the  reservation, 
Bonneville  also  shall  fund  the 
construction  of  a  facility  to  test  the 
efficacy  of  oxygen  supplementation 
hatchery  techniques  to  produce  up  to 
290.000  pounds  of  summer  steelhead  and 
chinook  salmon  smolts.  These  smolts 
shall  be  for  release  in  the  Umatilla 
juvenile  release  and  adult  collection 
holding  facilities  and  for  outplanting  in 
the  upper  Umatilla  River  to  enhance 
natural  and  hatchery  production. 
(A)  Prior  to  construction  of  this 
facility,  the  Oregon  Department  of  Fish 
and  Wildlife  and  the  Confederated 
Tribes  of  the  Umatilla  Reservation  of 
Oregon  will  develop  a  facility  master 
plan  for  Council  approval.  The  master 
plan  will  include  for  each  species: 

(i)  Rearing  schedule  and  release  sites 
and  schedules; 

(ii)  A  detailed  production  profile  that 
includes  the  brood  stock  source, 
numbers  of  fish  to  be  released,  and  the 
expected  annual  adult  returns; 

(iii)  A  description  of  related  harvest 
plans; 

(iv)  Proposed  management  policies 
and  hatchery  practices  to  ensure  that 
hatchery  releases  protect  genetic 
integrity  of  native  stocks,  are  disease- 
free,  and  are  coordinated  with  other  fish 
and  wildlife  agencies  and  tribes  in  the 
Columbia  River  Basin; 

(v)  A  proposal  for  biological 
monitoring  and  evaluation  studies  to 
assess  the  effectiveness  of  outplanting 
facilities  in  supplementing  natural 
production  in  a  biologically  sound 
manner:  to  assess  the  effects  of  the 
outplanting  on  resident  fish  populations; 
and  to  assess  the  effectiveness  of 
oxygen  supplementation  hatchery 
techniques;  and 

(vi)  Evidence  of  coordination  with 
system  planning  described  in  Section 
205:  System  Planning. 
Edward  Sheets. 
Executive  Director. 

|FR  Doc.  87-19905  Filed  8-28-87:  8:45  am] 
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agency:  Pacific  Northwest  Electric 

Power  and  Conservation  Planning 

Council  (Northwest  Power  Planning 

Council). 

ACTION:  Notice  of  final  amendments. 

summary:  On  February  11, 1987,  the 


Pacific  Northwest  Electric  Power  and 

Conservation  Planning  Council  (the 
Council)  amended  its  Columbia  River 
Basin  Fish  and  Wildlife  Program  (Fish 
and  Wildlife  Program).  The  amended 
Fish  and  Wildlife  Program  has  been 
reprinted  and  is  now  ready  for 
distribution. 

FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  final  Fish  and  W  lidlife 
Program  (including  responses  to 
comments)  may  be  obtained  by 
contacting  Ms.  Dulcy  Mahar,  Director  of 
Public  Information  and  Involvement. 
Suite  1100.  850  SW.  Broadway.  Portland. 
Oregon  97205  (Toll-free  1-800-222^52- 
3355  in  Montana,  Idaho,  and 
Washington:  Toll-free  1^800-^52-2324  in 
Oregon;  or  503-222-5161).  Those  who 
earlier  received  copies  of  the  draft  Fish 
and  Wildlife  Program  amendments  will 
automatically  be  sent  a  copy  of  the  final 
amended  version. 

SUPPLEMENTARY  INFORMATION:  As 

required  by  the  Pacific  .Northwest 
Electric  Power  Planning  and 
Conservation  Act.  Pub.  L.  96-501.  94 
Stat.  2697. 16  U.S.C.  839  et  seq.  (the  Act). 
the  Council  adopted  a  Fish  and  Wildlife 
Program  and  a  Power  Plan.  The  Act 
allows  the  Council  to  amend  its  Plan  or 
Program  from  time  to  time,  and  requires 
the  Council  to  review  those  documents 
at  least  once  every  five  years 

Amended  Fish  and  Wildlife  Program 

The  final  Fish  and  Wildlife  Program 
amendments  are  the  result  of  a  process 
that  began  July  1, 1985.  when  the 
Council  (as  required  by  the  Act)  called 
for  recommendations  for  amendments  to 
the  Program.  Over  90  amendment 
applications  were  received  by  the 
February  18. 1986  deadline.  A  summary 
of  the  amendment  applications  and  their 
complete  text  were  made  available  to  all 
interested  parties.  At  its  June  and  July. 
1986  meetings,  the  Council  reviewed 
selected  amendment  applications,  and 
solicited  public  comments.  Informal 
consultations  regarding  all  amendment 
applications  also  were  held  with  the 
groups  and  individuals  submitting 
amendments  or  significantly  affected  by 
them.  At  its  August,  1986  meeting,  the 
Council  voted  to  release  proposed  Fish 
and  Wildlife  Program  amendments  in 
the  form  of  a  Draft  Amendment 
Document,  for  further  public  comment. 
Subsequently,  the  Council: 

•  Announced  the  proposed 
amendments,  public  hearings  and  public 
comment  period  through  the  Federal 
Register,  the  Council's  mailing  list,  and 
the  Council's  newsletters; 
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•  Held  public  hearings  in  Spokane. 
Washington  (October  2);  Portland. 
Oregon  (October  8):  Boise,  Idaho 
(October  21);  Kalispell.  Montan.3 
(October  22);  and  Missoula.  Montana 
(October  23); 

•  Accepted  and  reviewed  written 
comments  through  P'  cember  15,  1986; 
and  on  selected  issues  (bypass, 
transportation  and  wildlife  issues)  in 
January,  1987: 

•  Consulted  with  state  and  federal 
fish  and  wildlife  agencies.  Indian  tribes, 
Bonneville  Power  Administration, 
Bonne\  iUe  customers,  hydropower 
project  operators  and  others,  and: 

•  Compiled  an  extensive 
administrative  record  of  public 
comments  from  groups  and  individuals. 

At  its  February  11,  1987  meeting  in 
Spokane.  Washington,  the  Council 
..idopted  final  amendments  to  its  Fish 
and  Wildlife  Program.  Among  the 
highlights  of  the  amendments  are: 

•  The  amendments  set  an  interim  goal 
of  re!)ui!ding  the  current  run  of  2.5 
million  to  5  million  adult  salmon  and 
steelhead. 

•  Under  a  coordinated,  systemwide 
planning  approach,  each  subbasin  in  the 
Columbia  system  will  be  evaluated  for 
its  potential  to  produce  salmon  and 
steelhead  in  order  to  contribute  to  the 
goal  for  the  overall  system.  The  planning 
will  emphasize  the  interaction  of 
mainstem  fish  passage,  harvest 
regulation  and  production.  Emphasis 
will  be  put  on  areas  above  Bonneville 
dam.  where  the  greatest  losses  have 
occurred. 

•  The  Council  endorsed  a  sliding 
scale  approach  to  spill,  which  would 
provide  higher  fish  protection  in  years 
when  water  is  above  a  critically  low 
level.  The  program  continues  to  call  for 
enough  spill  to  guarantee  90  percent 
juvenile  fish  survival  at  mainstem  dams 
in  critical  water  years.  An  annual  spill 
plan  is  to  be  worked  out  between  the 
Corps  of  Engineers  and  the  fish  and 
wildlife  ageniies  and  tribes,  with  the 
Council  facilitating  consensus. 

•  New  schedules  have  been  set  for 
the  Corps  of  Engineers  to  complete 
mechanical  bypass  systems  (such  as 
submersible  screens)  for  juvenile  fish 
travelmg  downstream.  The  final  date  for 
a  bypass  installation  is  1994. 

•  The  program  has  been  modified  to 
encourage  experimentation  with  an 
evaluation  of  alternatives  for 
implementing  the  water  budget.  Water 
budget  testing  and  analysis  is  to  take 
place  at  least  through  1988. 

•  New  or  expanded  artificial 
production  of  salmon  and  steelhead  has 
been  authorized  in  the  northeastern 
Oregon.  Deschutes  and  Umatilla 
subbasins.  Projects  include:  1)  a 


Northeast  Oregon  hatchery  emphasizing 
low-cosf,  small-scale  technologies;  2) 
partitioning  the  Pelton  Dam  fish  ladder 
to  create  juvenile  rearing  ponds  in  the 
Deschutes  River  for  use  as  a  holding 
facility  for  young  salmon  from  the 
Round  Butte  Hatchery;  and  3)  expansion 
of  the  planned  Umatilla  hatchery  to 
allow  about  160,000  pounds  of  steelhead 
and  Chinook  salmon, 

•  Four  priority  salmon  and  steelhead 
research  areas  have  been  identified  for 
Bonneville  funding.  The  program  calls 
for  work  groups  to  develop  five-year 
research  work  plans.  Two  priority  areas 
are  identified  for  research  conducted  by 
the  U.S.  Army  Corps  of  Engineers. 

•  Wildlife  mitigation  plans  have  been 
adopted  for  Hungry  Horse  and  Libby 
dams  in  Montana.  The  action  calls  for 
Bonneville  to  fund  projects  that  address 
the  impacts  on  wildlife  and  wildlife 
habitat  caused  by  the  construction  of 
the  two  dams.  The  plans  address  elk, 
mule  and  white-tailed  deer,  black  and 
grizzly  bears,  waterfowl,  Columbian 
sharp-tailed  grouse,  bighorn  sheep  and 
terrestrial  furbearers. 

•  The  program  now  includes  a  policy 
for  substituting  resident  fish  in  those 
areas  which  are  permanently  blocked  to 
anadromous  (ocean  migrating)  fish.  Six 
resident  fish  projects  were  approved 
above  Chief  Joseph  Dam,  and  eight 
projects  above  Hells  Canyon  Dam. 

The  revised  Program  has  particular 
significance  for  certain  federal  agencies. 
The  Act  reqoires  the  Bonneville  Power 
Administration,  in  the  U.S.  Department 
of  Energy,  to  use  its  funding  and  legal 
authorities  to  protect,  mitigate  and 
enhance  fish  and  wildlife  affected  by 
hydropower  projects  in  the  Columbia 
River  Basin  in  a  manner  consistent  with 
the  Program  (16  U.S.C.  839b(h){10)(A)).  It 
also  requires  Bonneville  and  "other 
federal  agencies  responsible  for 
managing,  operating  or  regulating" 
Columbia  River  Basin  hydropower 
facilities  (i.e.,  the  Bureau  of 
Reclamation,  U.S.  Army  Corps  of 
Engineers  and  the  Federal  Energy 
Regulatory  Commission)  to  take  the 
Program  into  account  at  each  relevant 
stage  of  their  decisionmaking  processes 
to  the  fullest  extent  practicable  (16 
U.S.C.  839b(h](ll)(A)).  Accordingly, 
various  provisions  of  the  revised 
Program  call  on  those  federal  agencies 
to  implement  and/or  fund  specific  fish 
and  wildlife  projects. 
Edward  Sheets, 
Executive  Director. 

(FR  Doc.  87-19906  Filed  8-28-^7;  8:4,'i  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-24836;  File  No.  SRN-NYSE- 
87-24J 

Self-Regulatory  Organizations;  Filing 
and  Order  Granting  Accelerated 
Approval  of  Proposed  Rule  Ctiange  by 
New  York  Stock  Exchange,  Inc. 
Relating  to  the  Extension  of  the 
Effectiveness  of  NYSE  Rule  103A  From 
July  31, 1987  to  September  30,  1987 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  July  29, 1987.  the  New  York 
Stock  Exchange,  Inc.  ("NYSE")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
extend  the  effectiveness  of  NYSE  Rule 
103A  until  September  30, 1987.  The 
intent  of  Rule  103A  is  to  encourage  a 
high  level  of  market  quality  and 
performance  in  Exchange  listed 
securities.  Rule  103A  authorizes  the 
Market  Performance  Committee  of  the 
NYSE  to  withdraw  NYSE  approval  of  a 
member's  registration  as  specialist  in 
one  or  more  stock(s)  if  the  specialist  has 
consistently  received  evaluations  by 
Floor  brokers  on  the  quarterly  Specialist 
Performance  Evaluation  Questionnaire 
("SPEQ")  which  are  below  a  level  of 
acceptable  performance  as  specified  in 
the  Rule.The  proposed  rule  change  also 
concerns  revisions  to  the  Options 
"SPEQ"  '  to  reflect  editorial  changes  in 
the  form  used  to  administer  Rule  103A. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change  i 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 


'  In  its  filing,  the  MYSE  included  copies  of  ils 
revised  Options  SPEQ.  Copies  of  the  revised  options 
SPEQ  are  available  from  the  Commission  al  the 
address  noted  in  Section  IV  below  and  from  the 
NYSE. 
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these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  extend  the  effectiveness  of 
Rule  103A  to  September  30,  1987. 

As  described  m  more  detail  in  File  No. 
SR-NYSE-61-11.  Rule  103A  authorizes 
the  Market  Performance  Committee  of 
the  NYSE  to  withdraw  NYSE  approval 
of  a  member's  registration  as  specialist 
in  one  or  more  stocks  if  the  specialist 
has  consistently  received  evaluations  by 
Floor  brokers  on  the  quarterly  SPEQ 
which  are  below  a  level  of  acceptable 
performance  as  specified  in  the  Rule. 

As  described  in  File  No.  SR-NYSE- 
85-14.  and  File  No.  SR-NYSE-86-19,  the 
Exchange  conducted  a  pilot  program  to 
test  revisions  to  the  current  SPEQ  and 
its  associated  processes. 

The  Market  Performance  Committee's 
Subcommittee  on  Performance 
Measures  and  Procedures  (the 
"Subcommittee")  has  concluded  its 
analysis  of  data  produced  by  the  revised 
SPEQ,  and  has  developed  additional 
measures  and  standards  of  specialist 
performance,  such  as  DOT  turnaround 
performance,  to  be  incorporated  into  a 
revised  Rule  103A.  In  a  companion  filing 
to  this  one.  the  Exchange  requests 
Commission  approval  to  commence  a 
two  year  pilot  program  to  test  the 
revisions  to  Rule  103A  developed  by  the 
Subcommittee.^ 

The  Exchange  is  requesting  this  two- 
month  extension  of  current  Rule  103A  so 
that  the  Rule  may  remain  in  effect  while 
the  Commission  considers  the  proposed 
revisions  to  Rule  103A.  The  Exchange 
also  requests  this  extension  because  it 
continues  to  review  the  current  Rule  as 
providing  a  basis  for  ongoing 
performance  improvement  initiatives, 
such  as  counseling  of  specialist  units  by 
the  Market  Performance  Committee, 
which  has  proven  to  be  effective  in 
improving  both  individual  and  overall 
specialist  performance  on  the  Exchange. 
The  Exchange  intends  that  the  market 
Performance  Committee  will  continue  its 
counseling  procedures  during  the  period 
of  the  Commission's  consideration  of  the 
Exchange's  filing  requesting 
Commission  approval  to  begin  a  pilot 


•  St-e  NYSE  File  No.  SR-NYSE-87-2S. 


program  to  test  the  proposed  revisions 
to  Rule  103A. 

In  addition,  the  Exchange  requests 
that  the  Commission  continue  the 
applicability  of  Rule  103A  to  the  Options 
SPEQ.  The  questionnaire  will  be  graded 
on  the  seven-point  scoring  and  analysis 
method  defined  in  existing  Rule  103.-\.10. 
As  a  result,  the  current  standards  of 
acceptable  performance  described  in  the 
Rule  will  continue  to  be  applicable  to 
options  specialists  as  determined  by 
their  SPEQ  scores  and  will  provide  a 
basis  for  the  Exchange  to  initiate 
reallocation  proceedings  against  an 
option  specialist  unit  under  Rule  103A 

Revisions  to  the  Options  "SPEQ"  as 
submitted  herein  are  editorial  in  nature, 
such  as  the  listing  and  delisting  of 
options  classes,  additional  options 
specialist  units  and  name  changes  to 
several  options  specialist  units.  The 
Exchange  expects  that,  prior  to 
September  30,  1987,  it  will  file  with  the 
Commission  a  separate  rule  that  will  be 
applicable  to  options  specialists. 

(2)  Basis  Under  the  Act  for  Proposed 

Rule  Change 

The  statutory  basis  for  the  proposed 

rule  change  in  section  6(b)(5)  of  the  Act 
as  amended  which,  among  other  things, 
requires  Exchange  rules  to  be  designed 
to  promote  just  and  equitable  principles 
of  trades,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling  and 
processing  information  with  respect  to 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

fB)  Self-Regulatory  Organization's 

Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

(CJ  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

HI.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  .Action 

The  Exchange  requests  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
section  19(b)(2)  of  the  Act. 

Since  Rule  103A  has  proven  to  be  an 
effective  means  of  improving  specialist 


performance,  thereby  adding  to  the 
overall  quality  of  the  NYSE  market,  the 
Exchange  requests  that  the  Commission 
find  good  cause  to  approve  the  proposed 
rule  change  on  an  accelerated  basis,  and 
in  any  event  prior  to  July  31, 1987.  the 
date  on  which  Rule  103A  expires. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  tUed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U,S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  offices  of  the  NYSE.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  September  21. 1987. 

V.  Conclusion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and.  in 
particular,  the  requirements  of  Section  6 
and  the  rules  and  regulations 
thereunder. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
that  the  current  pilot  program  expired  on 
July  31, 1987.  An  extension  of  the 
effectiveness  of  Rule  103A  until 
September  30, 1987  will  allow  the 
current  pilot  program  to  remain  in  effect 
while  the  Commission  considers  for 
approval  the  NYSE's  proposal  to 
substantially  revise  Rule  103A  for  a  two 
year  pilot  period.  The  Commission, 
therefore,  believes  that  accelerated 
effectiveness  of  the  proposed  rule 
change  is  appropriate. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  be,  and  hereby  is, 
approved. 
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For  \he  Commissioa  by  the  Division  of 
Market  RegulaUon.  pursuant  to  delegated 

authority, ' 

lonathan  G.  Katz, 

Secretary: 

Dated:  Aiijiu.st  21  1967. 
|FR  Doe,  87-19979  Filed  8-28-87;  8:45  am] 

BILLING  CODE  S010-01-M 


[Release  No.  IC-15949;  (812-6644)1 

L&N  CMO  Funding  Corp.  Application; 

August  25.  1967. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC") 

ACTION:  .Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"]- 

Applicant:  L&N  CMO  Funding 
Corporation  (the  "Applicant '). 

Relevant  1940  Act  Sectjons: 
Exemption  requested  under  section  6{c) 
from  all  provisions  of  the  1940  Act. 

Summary  of  Application:  Applicant 
seeks  a  conditional  order  exempting  it 
and  certain  trusts  that  it  has  formed  or 
may  form  from  all  provisions  of  the  1940 
Act  in  connection  with  the  trusts' 
proposed  issuance  of  collateralized 
mortgage  obligations  and  the  saJe  of 
beneficial  ownership  interests  in  such 
trusts. 

Filing  Date:  The  application  was  filed 
on  March  9,  1987.  and  amended  on  June 
26,  1987  and  August  20.  1987. 

Hearing  or  Notification  of  Hearing:  If 
Ro  hea.mg  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.  on 
September  18,  1987.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit,  or.  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street,  NW..  Washington.  DC  20549. 
.Applicant,  2001  Bryan  Tower.  Suite  3600. 
Dallas.  Texas  75201. 

FOR  FURTHER  IMFORMATICM  COWTACT: 

Joyce  M.  Pickholz.  Staff  Attorney.  (202) 
272-3046.  or  Curtis  R.  Hilliard.  Special 
Counsel.  (202)  272-3030  ^Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 


'  17  CFR  2U0.3()-3. 


SUPPLEMENTARY  INFORMAriON: 

Following  13  a  summary  of  the 
application;  the  complete  application  fs 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  258-4300). 

Applicant's  Representations 

1.  The  Applicant  is  an  indirect, 
wholly-owned  hmited  purpose  financing 
subsidiary  of  Lomas  &  Nettleton 
Financial  Corporation. 

2.  The  Applicant  has  farmed  and  will 
form  separate  trusts  ("Trusts ')  for  the 
limited  purpose  of  issuing  one  or  more 
series  ("Series  ")  of  collateralized 
mortgage  obligations  ("Bonds  ")  and 
investing  in  certain  Agency  Certificates 
(described  in  Condition  A.2.  below) 
which  will  be  used  to  collateralize  such 
Bonds.  The  requested  order  will  apply 
only  to  Trusts  that  have  not  issued  any 
bonds  as  of  the  date  of  the  order. 

3.  Each  Trust  has  been  or  wiii  be 
formed  pursuant  to  a  separate  deposit 
trust  agreement  ("Agreement")  between 
the  Applicant,  acting  as  depositor,  and  a 
bank  or  trust  company  or  other  fiduciary 
acting  as  owner-trustee  ("Owner 
Trustee  ").  Each  Trust  w\[[  issue  one  or 
more  Series  of  Bonds  under  the  terms  of 
an  indenture  ("Indenture ')  between  the 
Owner  Trustee  and  an  independent 
trustee  ("Indenture  Trustee"),  as 
supplemented  by  one  or  more  series 
supplements.  The  Indenture  will  be 
qualified  under  the  Trust  indenture  Act 
of  1939  unless  an  appropriate  exemption 
is  available. 

4.  In  the  case  of  such  Series  of  Bonds: 
(a)  Each  Trust  will  hold  no  substantial 
assets  other  than  the  Agency 
Certificates  and  cash;  (b)  the  Bonds  will 
be  secured  by  Agency  Certificates  or 
cash  having  a  collateral  value 
determined  under  the  Indenture,  at  the 
time  of  issuance  and  following  each 
payment  date,  equal  to  or  greater  than 
the  outstanding  principal  balance  of  the 
Bonds;  (c)  distributions  of  principal  and 
interest  received  on  the  Agency 
Certificates  securing  the  Bonds  and  any 
applicable  reserve  funds,  plus 
reinvestmertt  income  thereon,  will  be 
sufficient  to  pay  all  interest  on  the 
Bonds  and  to  retire  each  class  of  Bonds 
by  its  stated  maturity;  and  (d)  the 
Agency  Certificates  will  be  assigned  by 
the  Owner  Trustee  to  the  Indenture 
Trustee  and  will  be  subject  to  the  lien  of 
the  related  fndenture.  Applicant  does 
not  intend  to  deposit  in  any  Trust 
Agency  Certificates  with  a  collateral 
value  which  exceeds  120%  of  the 
aggregate  principal  amount  of  the 
related  Bonds. 

5.  The  beneficial  in  each  Trust  will  be 
initially  held  by  the  Applicant  which 


may  in  turn  sell  or  assign  all  or  a  portion 
of  its  beneficial  interests  in  each  'Trust 
to  a  limited  number,  in  no  event  more 
than  one  hundred,  of  sophisticated 
institutional  investors  ("Equity 
Investors'"). 

6.  Neither  the  Equity  Investors  of  any 
of  the  Trusts,  the  Owner  Trustee  nor  the 
Indenture  Trustee  will  be  able  to  impair 
the  security  afforded  by  the  Agency 
Certificates  to  the  holders  of  the  Bonds. 
That  is,  without  the  consent  of  each 
Bondholder  to  be  affected,  neither  the 
Equity  Investors  of  any  of  the  Trusts,  the 
Owner  Trustee  nor  the  Indenture 
Trustee  will  be  able  to;  (1)  Change  the 
stated  maturity  on  any  Bonds:  (2)  reduce 
the  principal  amount  or  the  rate  of 
interest  (or  the  formula  by  which  such 
rate  is  computed)  on  any  Bonds;  (3) 
change  the  priority  of  payment  on  any 
class  of  any  Series  of  Bonds;  (4)  impair 
or  adversely  affect  the  Agency 
Certificates  securing  a  Series  of  Bonds; 
(5)  permit  the  creation  of  a  hen  ranking 
prior  to  or  on  a  parity  with  the  lien  of 
the  related  Indenture  with  respect  to  the 
Agency  Certificates:  or  (6)  otherwise 
deprive  the  Bondholders  of  the  security 
afforded  by  the  lien  of  the  related 
Indenture. 

7.  The  sale  of  the  beneficial  interests 
in  each  Trust  will  not  alter  the  payment 
of  cash  flows  under  the  Indenture, 
including  the  amounts  to  be  deposited  in 
the  collection  account  or  any  resen.  e 
fund  created  pursuant  to  the  Indenture 
to  support  payments  of  principal  and 
interest  on  the  Bonds. 

8.  The  interest  of  the  Bondholders  will 
not  be  compromised  or  impaired  by  the 
ability  of  the  Applicant  to  sell  beneficial 
interests  in  each  Trust,  and  there  will 
not  be  a  conflict  of  interest  between  the 
Bondholders  and  the  holders  of  the 
beneficial  interests. 

Applicant's  Legal  Conclusions 

The  requested  order  is  necessary  and 
appropriate  in  the  public  interest 
because:  (a)  The  Trusts  should  not  be 
deemed  to  be  entities  to  which  the 
provisions  of  the  1940  Act  were  intended 
to  be  applied;  (b)  the  Trusts  may  be 
unable  to  proceed  with  their  proposed 
activities  if  the  uncertainties  concerning 
the  applicability  of  the  1940  Act  are  not 
removed;  (c)  the  Trusts'  activities  are 
intended  to  serve  a  recognized  and 
critical  public  need;  (d)  granting  of  the 
requested  order  will  be  consistent  with 
the  protection  of  investors  because  they 
will  be  protected  during  the  offering  and 
sale  of  the  Bonds  by  the  registration  or 
exemption  provisions  of  the  Securities 
Act  of  1933  (the  "1933  Act")  and 
thereafter  by  the  Indenture  Trustee 
representing  thejr  interests  under  the 
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Indenture;  and  (e)  the  beneficial 
interests  in  the  Trusts  will  be  held 
entirely  by  the  Applicant  or  offered  only 
to  a  limited  number  of  sophisticated 
institutional  investors  through  private 
placements. 

Applicant's  Conditions 

Applicant  agrees  that  if  an  order  is 
granted  it  will  be  expressly  conditioned 
on  the  following: 

A.  Conditions  Relating  to  the  Bonds 

1.  Each  Series  of  Bonds  will  be 
registered  under  the  1933  Act.  unless 
offered  in  a  transaction  exempt  from 
registration  pursuant  to  section  4(2) 
thereof. 

2.  The  Bonds  will  be  "mortgage- 
related  securities"  within  the  meaning  of 
section  3(a)(41)  of  the  Securities 
Exchange  Act  of  1934.  as  amended.  In 
addition,  the  mortgage  collateral 
underlving  the  Bonds  will  be  limited  to 
GNMA  Certificates,  FNMA  Certificates. 
or  FHLMC  Certificates  ("Agency 
Certificates"). 

3.  If  new  Agency  Certificates  are 
substituted,  the  substitute  certificates 
will;  (i)  Be  of  equal  or  better  quality  than 
the  collateral  replaced;  (ii)  have  similar 
payment  terms  and  cash  flow  as  the 
collateral  replaced;  (iii)  be  insured  or 
guaranteed  to  the  same  extent  as  the 
collateral  replaced;  and  (iv)  meet  the 
conditions  set  forth  in  paragraphs  [2] 
and  (4).  In  addition,  new  collateral  may 
not  be  substituted  for  more  than  40%  of 
the  aggregate  face  amount  of  the  Agency 
Certificates  initially  pledged  as 
collateral.  In  no  event  may  any  new 
Agency  Certificate  collateral  be 
substituted  for  any  substitute  Agency 
Certificate  collateral. 

4.  All  Agency  Certificates,  funds, 
accounts  or  other  collateral  securing  a 
Series  of  Bonds  will  be  held  by  an 
Indenture  Trustee,  or  on  behalf  of  the 
Indenture  Trustee  by  an  independent 
custodian.  Neither  the  Indenture  Trustee 
nor  the  custodian  may  be  an  affiliate  (as 
the  term  "affiliate"  is  defined  in  Rule  405 
under  the  1933  Act,  17  CFR  230.405)  of 
the  Applicant.  The  Indenture  Trustee 
will  be  provided  with  a  first  priority 
perfected  security  or  lien  interest  in  and 
to  all  bond  collateral. 

5.  Each  Series  of  Bonds  will  be  rated 
in  one  of  the  two  highest  bond  rating 
categories  by  at  least  one  nationally 
recognized  statistical  rating  organization 
that  is  not  affiliated  with  the  Applicant. 
The  Bonds  will  not  be  considered 
"redeemable  securities"  within  the 
meaning  of  section  2(a)(32)  of  the  1940 
Act. 

6.  No  less  often  than  annually,  an 
independent  public  accountant  will 
audit  the  books  and  records  of  the  Trust 


and,  in  addition,  will  report  on  whether 
the  anticipated  pavments  of  principal 
and  interest  on  the  Agency  Certificate 
Collateral  continue  to  be  adequate  to 
pay  the  principal  and  interest  on  the 
Bonds  in  accordance  with  their  terms. 
Upon  completion,  copies  of  the  auditor's 
reports  will  be  provided  to  the  Indenture 
Trustee. 

B.  Additional  Conditions  Relating  To 
Variable-Rate  Bonds 

1.  The  interest  rate  for  each  class  of 
variable-rate  bonds  will  be  subject  to 
maximum  interest  rates  ("Interest  rate 
caps")  which  may  vary  from  period  to 
period,  and  always  will  be  specified  in 
the  related  prospectus  supplement  for  a 
Series  of  Bonds. 

2.  The  Bonds  will  be  structured  so 
that  the  collateral  deposited  with  the 
Indenture  Trustee  will  at  all  time  be 
sufficient  to  support  all  payments  of 
principal  and  interest  on  the  Bond  of 
such  Series  under  the  assumption  that 
the  interest  rate  on  each  such  class  is 
the  maximum  rate  for  each  specified 
period.' 


'  In  the  case  of  a  Senes  of  Bonds  thai  contains  a 
class  or  classes  of  adjustable  or  floating  rate  Bonds, 
a  number  of  mechanisms  exist  to  ensure  that  this 
representation  will  be  valid  notwithstanding 
subsequent  potential  increases  in  the  interest  rate 
applicable  to  the  adjustable  or  floating  rate  Bonds. 
Procedures  that  have  been  identified  to  date  for 
achieving  this  result  include  the  use  of  (i)  interest 
rate  caps  for  the  adjustable  or  floating  rate  Bonds: 
(ii)  "inverse"  floating  rate  Bonds  (which  pay  a  lower 
rate  of  interest  as  the  rate  increases  on  the 
corresponding  "normal"  floating  rate  Bonds):  (iii) 
floating  rate  collateral  [such  as  adjustable  rate 
G.N'M.A  Certificates)  to  secure  the  Bonds;  (iv) 
interest  rate  swap  agreements  (under  which  the 
issuer  of  the  Bonds  would  make  periodic  payments 
to  a  counterparty  at  a  fixed  rate  of  interest  based  on 
a  stated  pnncipal  amount,  such  as  the  principal 
amount  of  Bonds  in  the  floating  rate  class,  in 
exchange  for  receiving  corresponding  periodic 
payments  from  the  counterparty  at  a  floating  rate  of 
interest  based  on  the  same  pnncipal  amount)  and 
(v)  hedge  agreements  (including  interest  rate  futures 
and  option  contracts,  under  which  the  issuer  of  the 
Bonds  would  realize  gains  during  periods  of  rising 
interest  rates  sufficient  to  cover  the  higher  interest 
payments  that  would  become  due  during  such 
periods  on  the  floating  rate  class  of  Bonds).  It  is 
expected  that  other  mechanisms  may  be  identified 
in  the  future.  Applicant  will  give  the  Staff  of 
Investment  Management  (the  "Staff)  notice  by 
letter  of  any  such  additional  mechanisms  before 
they  are  utilized,  in  order  to  give  the  Staff  an 
opportunity  to  raise  any  questions  as  to  the 
appropriateness  of  their  use.  In  all  cases,  these 
mechanisms  will  be  adequate  to  ensure  the 
accuracy  of  the  representation  and  will  be  adequate 
to  meet  the  standards  required  for  a  rating  of  the 
Bonds  in  one  of  the  two  highest  bond  rating 
categories,  and  no  Bonds  will  be  issued  for  which 
this  is  not  the  case. 


3.  No  Agency  Certificates  may  be 
released  from  the  lien  of  the  Indenture 
prior  to  retirement  in  full  of  all  Bonds  of 
any  Series  except  to  the  extent 
permitted  by  the  limited  right  to 
substitute  collateral  as  described  herein. 

C.  Conditions  Relating  to  the  Sale  of 
Equity  Interests 

1.  Applicant  may  sell  or  assign  its 
beneficial  interests  in  each  Trust  to  a 
limited  number,  in  no  event  more  than 
one  hundred,  of  sophisticated 
institutional,  investors  in  transactions 
exempt  from  the  registration 
requirements  of  the  1933  Act  under 
section  4(2)  thereof.  Such  institutional 
investors  may  include  one  or  more 
banks,  savings  and  loan  associations, 
insurance  companies,  and  pension  plans 
or  other  investors  that  would  have  prior 
experience  in  making  investments  in 
mortgage  related  securities  or  real 
estate. 

2.  Each  Equity  Investor  will  be 
required  to  represent  that  it  is 
purchasing  such  beneficial  interests  for 
investment  purposes  and  not  for 
distribution  and  that  it  will  hold  such 
beneficial  interests  in  its  own  name  and 
not  as  nominee  for  undisclosed 
investors.  In  addition,  the  Deposit  Trust 
Agreement  relating  to  each  Trust  will 
further  prohibit  the  transfer  of  any 
certificates  for  such  beneficial  interests 
if  there  would  be  more  than  one 
hundred  Equity  Investors  at  any  time. 

3.  No  holder  of  a  controlling  interest 
in  a  Trust  (as  the  term  "control"  is 
defined  in  Rule  405  under  the  1933  Act), 
will  be  affiliated  with  either  the 
custodian  or  any  nationally  recognized 
statistical  rating  agency  rating  the 
Bonds.  At  the  time  of  its  purchase  of  an 
equity  certification,  none  of  the  Equity 
Investors  of  the  Trust  will  be  affiliated 
with  the  Indenture  Trustee. 

D.  Condition  Relating  to  REMICs 

The  election  by  any  Trust  to  be 
treated  as  a  REMIC  will  have  no  effect 
on  the  level  of  the  expenses  that  would 
be  incurred  by  any  such  Trust.  Any 
Trust  that  elects  to  be  treated  as  a 
REMIC  will  provide  that  all 
administrative  fees  and  expenses  in 
connection  with  the  administration  of 
the  Trust  will  be  paid  or  provided  for  as 
set  forth  in  the  application,  in  a  manner 
satisfactory  to  the  agency  or  agencies 
rating  the  Bonds.  Each  Trust  will  ensure 
that  the  anticipated  level  of  fees  and 
expenses  will  be  more  than  adequately 
provided  for,  regardless  of  the  method 
which  is  selected  by  such  Trust  to 
provide  for  the  payment  of  such  fees 
and  expenses. 
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For  the  Comrnission.  by  ihs  Division  of 
Investment  Management,  under  delegated 
a  Jthorty 

lunathan  G.  Katz. 

bt'cretary 

[FR  Doc.  87-19978  Filed  8-2»-a7;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

National  Airspace  Review 
Entiancement  Program  Rotorcraft 
Subcommittee  Meeting 

agency:  Federal  Aviation 
.•\dmini,strat)on,  DOT. 

ACTION:  Notice  of  meeting. 

summary:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisoi^'  Committee  Act 
IP.L.  92^63;  5  U.S.C.  App.  1)  notice  is 
hereliy  given  of  a  meeting  of  the 
Rotorcraft  Subcommittee  of  the  National 
Airspace  Review  Enhancement 
Advisory  Committee.  The  agenda  for 
this  meeting  is  as  follows: 

Opening  Remarks 

Review  of  Priority  Rotorcraft  Issues 

Selection  of  Study  Areas 
.Appointment  of  Work  Group(8) 

Summary 

DATE:  September  15,  to  convene  at  9:00 

am.  and  adjourn  at  4:00  p.m. 

ADORESS:  The  meeting  will  be  held  at 
the  Federal  Aviation  Administration, 
(HXD  Independence  Ave.  SW.,  Room  1010, 
Washington,  DC. 

FOR  FURTMER  INFORMATION  CONTACT: 

Department  of  Transportation,  Federal 
.\viation  Administration.  National 
.■\irspace  Review  Enhancement  Program. 
4(W  7th  St.  SW..  Room  5103.  ATO-20, 
Washington,  DC  20590.  [202]  366-1300. 
Attendance  is  open  to  the  interested 
public,  but  limited  to  the  sptace 
available.  To  ensure  consideration. 
persons  desiring  to  make  statements  at 
the  meeting  should  submit  them  m 
writing  to  the  Program  Manager, 
National  .Airspace  Review  Enhancement 
Program,  at  the  above  address  by 
September  8-  Tune  permitting  and 
subject  to  the  approval  of  the  chairman, 
these  individuals  may  make  oral 
presentations  of  their  previously 
submitted  statements. 

Issued  in  Washington,  DC  on  August  14, 

1987 

Brooks  C.  Coicman. 

ExeruUve Director.  \'ARE\C. 

IFR  [>ic.  87-199,19  Filt'd  8- 28-67:  8:45  am) 
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National  Airspace  Review 
Enhancement  Program  Weather 
Sutjcommittee  Meeting 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  meeting. 

summary:  Pursuant  to  section  10(a)(2)  of 
the  Federal  .Advisory  Committee  Act 
(P.L.  92^63;  5  U.S.C.  App.  1)  notice  is 
hereby  given  of  a  meeting  of  the 
National  Airspace  Review  Enhancement 
Program  Weather  Subcommittee.  The 
agenda  for  this  meeting  is  as  follows: 

Opening  Remarks 
Review  of  Priority  Weather  Issues 
Selection  of  Study  Areas 
Appointment  of  Work  Group(s) 

Summary 

date:  September  18.  to  convene  at  9:00 
a.m.  and  adjourn  at  4:00  p.m. 
ADDRESS:  The  meeting  will  be  held  at 
the  Federal  Aviation  Administration, 
room  ICnO.  800  Independence  Ave.  SW., 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Department  of  Transportation,  Federal 
Aviation  Administration,  National 
Airspace  Review  Program  Management 
Staff,  400  7th  St.,  SW.,  Room  5103a. 
ATO-20,  Washington,  DC  20590,  (202) 
366-^172.  Attendance  is  open  to  the 
interested  public,  but  limited  to  the 
space  available.  To  ensure 
consideration,  persons  desinng  to  make 
statements  at  the  meeting  should  submit 
them  in  writing  to  the  Program  Manager. 
National  Airspace  Review  Program,  at 
the  above  address  by  September  8.  Time 
permitting  and  subject  to  the  approval  of 
the  chairman,  these  individuals  may 
make  oral  presentations  of  their 
previously  submitted  statements. 

Issued  in  Washington,  DC  on  August  14. 

19«7. 

Brooks  C.  Goldman, 

Executive  Dir^tor.  NAREAC. 

|FR  Dor.  87-19940  Filed  8-28-«7:  8:45  am| 

BILLING  CODE  4910-13-4I 


National  Highway  Traffic  Safety 
Administration 

(Docket  No.  IP  97-05;  Notice  02) 

BMW  of  North  America;  Grant  of 
Petition  (or  Determination  of 
Inconsequential  Nor>con>pliance 

agency:  National  Highway  Traffic 
Safety  Admmistration  (NHTSA),  DOT. 

SUMMARY:  This  notice  grants  the  petition 
by  BMW  of  North  America.  Inc.  of 
Montvale.  New  Jersey,  to  be  exempted 
from  the  notification  and  remedy 
requirements  of  the  National  Traffic  and 


Motor  Vehicle  Safety  Act  (15  U.S.C.  1381 
et  seq.).  for  an  apparent  noncompliance 
with  49  CFR  571106,  Federal  Motor 
Vehicle  Safety  Standard  No.  108.  Lamps. 
Reflective  Devices,  and  Associated 
Equipment.  The  basis  of  the  grant  is  that 
the  noncompliance  is  inconsequenlal  as 
it  relates  to  motor  vehicle  safety. 

Notice  of  the  petition  was  published 
on  May  14.  1987.  and  an  opportunity 
afforded  for  comment  (52  FR  18317). 

Paragraphs  S4.1.1.36(r){4Hn)  and 
S4.1. 1.38(c)  of  Standard  No.  108  require 
that  the  lens  of  each  upper  beam 
headlamp  with  a  replaceable  light 
source  (other  than  an  HBl  used  alone] 
be  permanently  marked  with  the  letter 
"U"  and  bear  the  Type  Designation(s) 
for  its  light  sources.  BMW  of  North 
America  manufactured  1,400  735i 
passenger  cars  from  January  10.  1987  to 
February  17,  1987,  that  did  not  comply 
with  the  above  paragraphs.  The  lens  of 
each  upper  beam  headlamp  was  not 
permanently  marked  "U"  and  "HB3"  as 
required. 

B.MW  considered  these 
noncompliances  to  be  inconsequential 
as  they  related  to  motor  vehicle  safety 
because; 

1.  Mechanics  will  alwa\s  be  able  to 
determine  and  obtain  the  correct 
replacement  bulbs  and  headlamps,  and 
will  install  them  correctly 

2.  BMW  replaceable  bulb  headlamps 
are  vehicle-specific  and  ieft/right- 
specific.  These  provisions  make 
incorrect  positioning  of  the  upper  and 
lower  beam  headlamps  physically 
impossible. 

3.  The  HB3  bulbs  only  fit  HB3 
connectors  and  only  FiB3  bulbs  fit  into 
BMW  upper  beam  headlamps.  Also,  the 
wires  to  the  upper  beam  bulb  are  to 
short  to  reach  to  lower  beam  headlamp. 

One  comment  was  received  in 
response  to  the  Notice;  General  Motors 
supported  the  petition  In  its  opinion,  the 
lack  of  interchangeability  between 
replaceable  light  sources  and  the 
location  of  the  upper  beam  headlamp 
are  sufficient  to  prevent  a  mistaken  ust 
of  an  HB4  light  source. 

The  agency  has  decided  to  grant 
BMW"s  petition.  It  has  found  especially 
convincing  the  argument  that  HB3  light 
sources  fit  only  connectors  designed  for 
them,  and  are  the  only  light  sources  that 
will  fit  into  the  BMW  upper  beam 
headlamps.  The  fact  that  the  headlamps 
are  intended  only  for  BMW  cars  also 
reduce  the  likelihood  of  improper  bulb 
or  headlamp  replacement.  .Accordingly, 
in  consideration  of  the  foregoing,  it  is 
hereby  found  that  the  petitioner  has  met 
its  burden  of  persuasion  that  the 
noncompliance  herein  described  in 
inconsequential  as  it  relates  to  motor 
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vehicle  safety,  and  its  petition  is 

granted. 

(Sec  102,  Pub.  L  93--J92.  88  StHt.  1470  (15 
U  S.C.  I'll?):  delesations  of  authonty  at  49 
era  1  50  and  49  CFR  501  8 1 

Issued  on:  .August  25. 1987. 
Barry  Felrice. 

Associate  Administrator  for  Rulemaking. 
(FR  Doc.  87-19900  Filed  8-28-67;  0:45  am) 
BrLUNG  COOe  4*10- 3»-M 


DEPARTMEWT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Date:  August  26.  1987. 

The  Department  of  Treasury  has  made 
revisions  and  regubrr.itted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  .^ct  of  1980,  Pub.  L  96-511 
Copies  of  the  submission(3]  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  Comments 
regarding  these  information  collections 
should  be  addressed  to  the  OMB 
reviewer  listed  and  'o  the  Treasury 
Department  Clearance  Officer.  Room 
2224,  Main  Treasury  Building.  15th  and 
Pennsylvania  Avenue.  NVV., 
Washmgton.  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  New 

Form  Number:  8621 

Type  of  Review:  Resubmission 

Title:  Return  by  a  Shareholder  of  a 

Passive  Foreign  Investment  Company 

or  Qualified  Electing  Fund 

Description:  Form  8621  is  used  by 
shareholders  of  foreign  investment 
companies.  Shareholders  of  passive 
investment  companies  use  Form  8621  to 
report  distributions  from  the  fund,  and  a 
deferred  ta.x  amount  when  an  excess 
distribution  is  made.  Shareholders  of 
qualified  electing  funds  are  taxed  on 
current  income  from  the  fund.  The  IRS 
uses  Form  8621  to  verify  that 
shareholders  have  included  the  correct 
amount  of  income  from  these  entities. 

Respondents:  Individuals  or 
households,  Businesses  or  other  for- 
profit. 

Estimated  Burden:  8,173  hours. 

Clearance  Officer;  Garrick  Shear  (202) 
53.5-1297,  Room  5571.  1111  Constitution 
Avenue.  NW..  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf  (202] 
395-6880.  Office  of  Management  and 


Budget.  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Dale  A.  Morgan, 

Department  Reports  Management  Officer. 
[FR  Doc.  87-19946  Filed  8-28-87;  &45  am) 

BILLIUKi  coot  48tO-2S-M 

Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Udte:  August  26,  1987. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.L.  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2224. 
15lh  and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Departmental  OfTices 

0\W  Number  1505-0001 

Form  Number:  Treasury  International 

Capital  Form  S 
Type  of  Reviev\':  Extension 
Title:  Purchases  and  Sales  of  "Long- 
Term"  Securities  by  "Foreigners" 
Description:  This  form  is  filed  by 
banks,  other  depository  institutions, 
brokers  and  dealers,  and  other  firms  or 
intermediaries  in  the  U.S.,  who  deal 
directly  with  foreign  residents  (or  their 
U.S.  nominees)  in  transacting  foreigners' 
purchases  and  sales  of  long-term  U.S.  or 
foreign  securities. 

Respondents:  Businesses  or  other  for- 
profit. 
Estimated  Burden:  16.200  hours. 
Clearance  Officer:  Dale  A.  Morgan 
(202)  343-0263,  Department  of  the 
Treasury.  Room  2224.  15th  & 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20220. 

OMB  Reviewer:  Milo  Sundeihauf  (202) 
39.>-6880.  Office  of  Management  and 
BudgL't.  Room  3208.  New  Execuiive 
Office  Buildmg,  Washington.  DC  20503. 

U.S.  Customs  Service 

OMB  Number  1515-0075 
Form  Number  751 2-C  and  7512-D 
Type  of  Review:  Reinstatement 
r///e.' Transportation  Entry  and  Manifest 
of  Goods.  In-Bond  Control  Report 
Description:  Customs  Forms  751 2-C 
and  D  are  control  cards  used  by 
importers,  customshouse  brokers,  and 
carriers  to  show  proof  of  delivery  of 
merchandise  entering  the  United  States 
and  being  transported  in-bond  to 
another  port  of  destination  in  the  United 
States, 


Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Burden:  8,340  hours. 

Clearance  Officer  B.  J.  Simpson  (202) 
566-7529,  U.S.  Customs  Service,  Room 
6426, 1301  Constitution  Avenue,  NW., 
Washington,  DC  20229. 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Internal  Revenue  Service 

OMB  Number:  New 

Form  Number  8453-S 

Type  of  Review:  New  Collection 

Title:  S  Corporation  Declaration  for 

Magnetic  Media /Electronic  Filing 

Description:  This  form  will  be  used  to 
secure  the  corporate  officer's  signature 
and  declaration  in  conjunction  with  the 
Magnetic  Media /Electronic  Filing  Pilot. 
This  form,  together  with  the  magnetic 
media/electronic  transmission,  will 
comprise  the  S  corporation  tax  return. 

Respondents:  Farms,  Businesses  or 
other  for-profit.  Small  businesses  or 
organizations. 

Estimated  Burden:  150  hours. 

OMB  Number  1545-0014 
Form  Number  637 
Type  of  Review:  Revision 
Title:  Registration  for  Tax-Free 
Transactions  Under  Chapters  31,  32, 
and  38  of  the  Internal  Revenue  Code 
Description:  Certain  manufacturers, 
refiners,  importers,  and  purchasers  are 
exempt  from  excise  tax  on  taxable 
articles  including  gasoline  if  they  use 
this  form  to  register  with  IRS  for  tax-free 
transactions.  The  data  is  used  to 
detennine  if  the  applicant  qualified  for 
the  exemption. 

Respondents:  State  or  local 
governments.  Businesses  or  other  for- 
profit.  Non-profit  institutions.  Small 
businesses  or  organizations. 
Estimated  Burden:  11,886  hours. 

OMB  Number  1545-0935 

Form  Number  n20-FSC  and  Schedule  P 

Type  of  Review:  Revision 

Title:  U.S.  Income  Tax  Return  of  a 
Foreign  Sales  Corporation  and 
Related  Schedules.  Schedule  P — 
Computation  of  Transfer  Price  or 
Commission 

Description:  Form  1120-FSC  is  filed 
by  foreign  corporations  that  have 
elected  to  be  Foreign  Sales  Corporations 
(FSCs)  or  small  FSCs.  The  FSC  uses 
Form  1120-FSC  to  report  income  and 
expenses  and  to  figure  its  tax  liability. 
IRS  uses  Form  112(>-FSC.  and  Schedule 
P  (Form  112a-FSC)  to  determine  whether 
the  FSC  has  correctly  reported  its 
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income  and  expenses  and  fij^ured  its  tax 
liability  correctly. 

RpsponJt'nti;.  Businesses  or  other  for- 
profit. 

Estiniattid  Burden:  52,491  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
535—1297.  Internal  Revenue  Service, 
Room  5571.  1111  Constitution  Avenue. 
\W..  Washington,  DC  20224. 

OMD  Reviewer:  Milo  Sunderhauf  (202) 
395-6880.  Office  of  Management  and 
Budget.  Room  3208,  New  Executi\  e 
Office  Building,  Washington.  DC  20503. 
Dale  \.  Morgan. 

Dipcirtiuentu!  Reports.  Management  Officer. 
|KR  Doc  87--19947  Filed  8-28-87.  8:45  am| 

BILLING  CODE  48)(>-!5-*l 


Customs  Service 

I T.D.  87-981 

Reimbursable  Service;  Excess  Cost  of 
Preclearance  Operation 

D.itf   .-XuKUSl  5.  198". 

Notice  is  hereby  "iven  th.it  pursuant 
to  §  24  18(d!,  Customs  Regu!Ht;ons  [19 
CFR  24.18(d)),  the  biweekly 
reimbursable  excess  costs  for  each 
preclearance  installation  are  determined 
to  be  as  set  forth  below  and  will  be 
effective  with  the  pay  period  beginning 
.August  30.  1987. 


Installation 


weeKly 

excess 

cost 


Installation 

Bt- 

wee«ily 

excess 

cost 

MontroaJ,  Canada.. 

$20  531 

Toronto.  Canada... 

33.223 

Kindley  Field,  Bermuda 

Nassau.  Batiama  Islands... 

Vancouver.  Canada 

/<in,-«peq,  Canada 

Freepon  Bahama  islands, 

Calgary  Canada „, 

Edmonton,  Canada 


13,MI 
23,428 

14,671 

3,096 

14,737 

8.779 
5,465 


William  F.  Riley. 

Acting  Camptroller. 

|.*-R  Doc  87-l?H162  Filed  8-28-87;  8:45  am) 
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UNITED  STATES  INFORMATION 
AGENCY         I 

1988-89  Fulbright  Teacher  Exchange 
Program 

The  United  States  Information  Agency 
announces  the  1988-59  Fulbright 
Teacher  Exchange  Program. 
Applications  are  invited  from 
elementary  and  secondary  school 
teachers  and  administrators  and  college 
faculty  to  teach  in  schools  or  colleges,  or 
to  attend  sem.inars  abroad  under  the 
Mutual  Educational  and  Cultural 
Exchange  (Fulbright)  Act  of  1961.  Not  all 
categories  of  applicants  are  eligible  for 
exchange  or  seminar  positions  with  all 
countries. 

Eligibility  requirements  include:  (1) 
U,S,  citizenship:  (2)  bachelor's  degree; 
(3)  three  years  of  full-time  teaching 
experience  for  teaching  positions;  two 
years  full-time  teaching  experience  for 
seminar  positions;  (4)  current  full-time 


employment  in  appropriate  subject 
areas  and  at  appropriate  teaching  level 
for  which  application  is  made:  and,  (5) 
fluency  in  foreign  languajes  for  certain 
non-English  speaking  countries. 
Participating  countries  a.'-e  announced 
on  a  tentative  basis:  Argentina; 
Australia:  Belgium/Luxembourg:  Brazil: 
Canada:  Chile;  Colombia;  Cyprus; 
Denmark;  Federal  Republic  of  Germany; 
Finland;  France:  Hungary:  Iceland:  Italy; 
Mexico;  the  .Netherlands:  Norway: 
Panama:  the  Philippines;  South  Africa; 
Switzerland,  and  the  United  Kingdom, 

Usually,  U.S.  and  foreign  teachers 
exchange  teaching  positiems  for  one 
academic  year.  L'.S.  and  foreign  teachers 
continue  to  receive  salaries  from  their 
home  institutions. 

A  limited  number  of  one-way  teaching 
assignments  are  also  available.  In 
addition,  seminars  are  presently 
planned  in  ItaU'  and  the  .Netherlands, 

Participants  in  seminars  may  be 
provided  with  transportation,  room, 
board,  and/or  tutition.  depending  upon 
the  program.  Applications  for  the  1988- 
89  competition  must  be  subm.itted  by 
October  15,  1987.  The  application  packet 
is  disseminated  in  August  and 
September,  Further  inform.ation  should 
be  requested  from  the:  Fulbright  Teacher 
Exchange  Program  E/ASX.  United 
States  Information  .'Xgenci ,  301  Fourth 
Street  SW..  Washington.  DC  20547,  (202) 
485-2555. 

Dated:  August  21. 1987. 

Jeanne  ).  Smoot, 

Director,  Office  vf  Academic  Programs. 
(PR  Doc.  87-19877  Filed  6-28-67;  8:45  am] 
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FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

August  26,  1987. 

TIME  AND  date:  10:00  d.m.,  Thursday, 
August  27.  1987, 

PLACE:  Room  600.  1730  K  Street,  .\W., 

Washington,  DC. 

status:  Closed  (Pursuant  to  5  L'.S  C. 

552h(c)(10), 

MATTERS  TO  BE  CONSIDERED:  In  addition 

to  the  previously  announced  items  the 

Commission  will  consider  and  act  upon 

the  following: 

,■),  Rtishton  .Kfining  ConifKiiv.  Docket  Nos, 
!'F,.\N  &5-253-R,  and  PE.N.N  8&-1,  (Issues 
include  consideration  of  Rush'on  s  petition 
for  discretionary  review  ) 

It  was  determined  by  a  unanirTidus 
vote  of  Commissioners  that  this  item  bu 
mcluded  on  the  agenda,  and  that  no 


earlier  announcement  of  the  addition 

was  possible. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  l>-an  Ei'i'T.   [202-  6,n3-562P 
lean  H.  EUlen, 

Agenda  Clerk. 

[FR  DiK  8-~2002e  Filed  8-2^-87: 12:57  p.m.] 

BILLING  CODE  «73S-01-*I 

POSTAL  SERVICE  BOARD  OF  GOVERNORS 
"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  announcement:  52  FR  32n<u 

August  25,  198". 

PREVIOUSLY  ANNOUNCED  DATE; 

September  1.  198" 

CHANGES  IN  THE  MEETING:  .Addition  of 

the  following  agenda  item 

O;':,  hf  Compensation. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr  David  F  }i,ir-!s. 
Secretary  of  the  Fjoard.  (202!  2t>iv-;B.T0 
David  F.  Harris. 

[VR  Doc  87-20043  F^led  8-27-67;  3:23  pmj 
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MERIT  SYSTEMS  PROTECTION  BOARD 

TIME  AND  DATE:  2:30  p.m..  Wednesday, 

Sep'.er:iber  2,  1987. 

place:  Eighth  Floor,  1120  Vernon! 
Avenue  WV    Washington.  DC. 

STATUS:  Ciosed 

MATTERS  TO  BE  CONSIDERED. 

Adiudication  of  cases  with  issues  of 
junsdiclion  and  questions  of  the 
timeliness  of  the  petitions  for  appeal 
and  petitions  for  review. 

CONTACT  PERSON  FOR  ADDITIONAL 

INFORMATION:  Sn,-.r-.r>  ;:  .M>Co't:,>, 
Deputy  Clerk  of  the  Board.  (202)  653- 
7200. 

Date:  Aujjust  27. 1987. 
Shannon  McCarthy, 
Deputy  Clerk  of  the  Board. 
[FR  Doc.  8:'-20065  Filed  ft-27-87;  3:56  pmJ 
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UM  I 


This    sectKxi    ot    the    FEDERAL    REGISTER 
contains   editorial   corrections   ot   previously 
publisfied   Presidential.    Rule,    Proposed 
Rule,    and    Notice   documents   and   volumes 
of  thie  Ckxle  of  Federal  Regutations 
These   corrections   are   prepared   by   the 
Office   of   the   Federal    Register    Agency 
prepared   corrections   are   issued   as   signed 
documents  and  appear  in  the  appropriate 
document   categones   elsewhere   m   the 
issue 


DEPARTMENT  OF  EDUCATION 
34  CFR  Part  668 

Student  Assistance,  Postsecondary 
Education;  Appeal  Procedures  for 
Audit  Determinations  and  Program 
Review  Determinations 

Correction 

III  rule  document  8"-iaJ52  beginning 
on  piiqe  30114  m  the  is.sue  of 


Wednesday,  August  12, 1987.  make  the 
following  corrections: 

i  668.93     (Corrected] 

1.  On  page  30115,  in  the  third  column, 
in  §  668.93(a).  In  the  second  line,  "ficial" 
should  read  "official". 

§668.95     1  Corrected] 

2.  On  page  30116,  in  the  first  column, 
in  §  668.95{e)(l](v),  in  the  fourth  line.  "3" 
should  read  "30". 

BILLING  COOf    I50V01-O 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

5  CFR  Part  1650 

Methods  of  Withdrawing  Funds  From 
the  Thrift  Savings  Plan 

Correction 

In  rule  document  87-19552  beginning 
on  page  32280  in  the  issue  of 
Wednesday,  August  26,  198",  make  the 
following  correr  tiiin: 

On  page  32280,  in  the  first  coluiiin. 
under  DATES,  the  first  line  should  redd 
"Interim  rules  effective  August  26. 
1987:". 

Billing  coot  isc^-oi-d 


Monday 
August  31,  1987 


Part  II 


Small  Business 
Administration 


13  CFR  Part  121 

Small  Business  Size  Standards;  Proposed 

Rule 
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SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  121 

Small  Business  Size  Standards 

agency:  Small  Business  Administration. 
action:  Proposed  rule. 

summary:  The  Small  Business 
Administration  today  proposes 
regulations  governmg  the  procedural 
rules  relative  to  SBA's  size 
determination  program.  Revision  to 
these  rules  has  been  under  review  for 
more  than  one  year.  The  proposed  rule 
would  improve  the  conceptual 
framework  of  small  business  size 
standards  by  reorganizing  the  current 
rules  to  obtain  a  more  logical 
progression,  by  clarifying  existing 
ambiguities  in  the  current  rules,  by 
conforming  these  rules  to  present  SBA 
policies  and  precedents,  and  by 
providing  slight  substantive 
modifications  where  necessary.  The 
reorganized  rules  would  be  easier  to 
utilize  and  should  make  m.ore  sense  to 
the  public.  The  proposed  rule  would 
specifically  identify  how  a  business 
entity  can  be  considered  small  for  each 
of  SBA's  programs  and  would  separate 
the  size  eligibility  requirements  for  each 
program  into  separate  sections  for  ease 
of  use.  The  proposed  rule  would 
incorporate  several  changes  made  to  the 
Small  Business  Act  by  the  Continuing 
Resolution  for  Fiscal  Year  1987.  Pub.  L. 
99-591,  and  the  National  Defense 
Authorizatum  Act  for  Fiscal  Year  1987, 
Pub.  L.  99-661.  and  would  make  the 
procedures  for  small  business  size 
protests  and  size  appeals  more 
understandable.  This  proposal  would 
not,  however,  change  the  specific  size 
standards  which  apply  to  particular 
industries  and  Standard  Industrial 
Classification  Codes.  SBA  published  a 
complete  revision  to  the  substantive  size 
standards  themselves  on  February  9, 
1984,  49  FR  5024.  and  a  rule  which 
conformed  the  size  standards  to  the 
newly  revised  SIC  system  on  January  8, 
1987, "52  FR  397. 

DATE:  Written  comments  must  be 
submitted  on  or  before  October  30.  1987. 
ADDRESS:  Written  comments  should  be 
addressed  to  David  R.  Kohler,  Associate 
General  Counsel  for  General  Law,  Small 
Business  Administration,  1441  L  Street, 
.\W.,  Room  706,  Washington,  DC  20416. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  W.  Klein.  Attorney  Advisor,  Office 
of  General  Law.  (202)  653-6377. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  subsection  3(a)  of  the  Small  Business 
Act.  15  U.S.C.  632(a).  the  Small  Business 
Administration  is  charged  with  the 


responsibility  of  setting  size  standards 
by  which  a  business  entity  may  be 
judged  to  be  small.  This  proposed  mle 
would  not  change  the  substantive 
(numerical)  size  standards  which  are 
applicable  to  particular  industries  or 
Standard  Industrial  Classification  (SIC) 
Codes.  Comments  concerning  individual 
size  standards  should  not  be  made  in 
response  to  this  proposed  rule,  SBA 
published  a  major  revision  to  its 
substantive  size  standards  in  the 
Federal  Register  on  February  9, 1984,  49 
FR  5024.  That  revision  indicated  that 
SBA  planned  to  revise  the  regulatory 
language  of  the  procedural  rules  relative 
to  the  size  standards  in  Part  121  of  Title 
13  of  the  Code  of  Federal  Regulations  for 
purposes  of  clarity.  Since  1984,  SBA  has 
made,  and  will  continue  to  make, 
changes  in  individual  industry  size 
standards  on  a  case-by-case  basis.  In 
addition,  on  January  8, 1987,  SBA 
modified  its  size  standards  to  conform 
with  the  newly  revised  SIC  system 
developed  by  the  Office  of  Management 
and  Budget,  52  FR  397.  This  proposed 
rule  would  reorganize  the  current 
procedural  size  rules  to  obtain  a  more 
logical  progression,  clarify  existing 
ambiguities  in  the  current  rules,  conform 
these  rules  to  present  SBA  policies  and 
precedents,  and  provide  slight 
substantive  modifications  where 
necessary.  The  current  regulations 
combine  multiple  rules  and  concepts  in 
a  single  section.  The  proposed  rule 
would  provide  separate  regulatory 
sections  for  each  rule,  for  ease  in 
citation  and  finding. 

The  proposed  rule  would  also  provide 
a  new  numbering  system  for  SBA's  size 
regulations.  The  new  numbering  system 
is  designed  to:  (1)  Provide  greater  ease 
in  locating  rules;  (2)  provide  a  more 
accurate  system  for  citation  and 
reference  to  specific  provisions;  (3) 
rearrange  substantive  provisions  in  a 
more  logical  sequence;  (4)  eliminate 
single  regulatory  sections  containing  a 
multiplicity  of  rules;  (5)  eliminate  large 
paragraph  provisions  in  which 
significant  rules  run  consecutively, 
making  citation  and  location  of  such 
rules  difficult;  and  (6)  provide  a 
numbering  system  that  is  more 
adaptable  to  future  expansion  and 
amendments. 

Section  121.1  of  the  current  size 
regulations  includes  only  the 
introductory  statutory  reference  to  the 
size  function  (section  2(a)  of  the  Small 
Business  Act,  15  U.S.C.  631(a)).  For 
completeness.  Subpart  121,100  of  the 
proposed  rule  would  include  all  size 
related  provisions  of  the  Small  Business 
Act. 

Proposed  §  121.201  would  state  the 
purpose  of  the  SBA  size  program.  It  is 


derived  from  §§  121.1(a)  and  121.1(e)  of 
the  current  regulations  and  has  been 
clarified  for  easier  use.  The  concept  of 
'cradle  to  the  grave"  in  the  current 
regulation  has  been  removed  from  this 
proposed  rule  to  avoid  the  inference  that 
trying  to  remain  small  is  something 
illicit. 

Proposed  §  121.202  is  a  new  section 
setting  forth  a  general  outline  of  SBA's 
size  program  and  is  designed  to  provide 
a  better  understanding  of  the  size 
program  for  the  general  public. 

The  requirement  in  proposed  §  121.203 
that  a  concern  which  has  received  a 
negative  size  determination,  and  has 
already  self  certified  as  a  small  business 
for  pending  small  business  assistance, 
must  notify  contracting  officers/other 
officials  of  such  adverse  determination 
would  be  expanded  to  include  all 
assistance  programs.  The  current  rules 
confine  this  requirement  to  procurement 
and  sales/lease  programs.  Since  it 
would  now  apply  uniformly  in  all 
programs,  it  is  deleted  from  the 
procurement  and  sales/lease  sections 
and  placed  in  the  general  section. 

Proposed  §  121.204  would  specify  the 
effect  of  an  adverse  size  determination 
and  would  make  a  cross  reference  to 
proposed  §  121.1607.  which  would  set 
forth  the  procedures  by  which  a  firm 
could  be  recertified  to  be  small.  The 
recertification  and  effect  of  an  adverse 
size  determination  provisions  are 
currently  contained  within  the  section 
relating  to  size  determinations  (current 
§  121.8(d)).  For  continuity  and  ease  of 
use.  this  general  provision  concerning 
the  effect  of  an  adverse  size 
determination  would  be  repeated  within 
the  proposed  provisions  relating  to 
formal  size  determinations  (proposed 
§  121.1606(h),  "Results  of  an  SBA  Size 
Determination"). 

Proposed  Subpart  121.300  would  set 
forth  the  functions  and  responsibilities 
of  SBA  offices  as  they  relate  to  the  size 
program.  The  current  regulation 
combines  the  functions  of  many  offices 
into  §  121.10.  Separate  sections  would 
exist  in  the  proposed  rule  for  the  Office 
of  Size  Standards  Staff,  Office  of 
General  Counsel,  the  Size  Policy  Board, 
the  Office  of  Hearings  and  Appeals 
(OHA),  and  the  SBA  Regional  Offices 
for  ease  in  citation  and  finding.  The 
proposed  provisions  would  more  fully 
explain  the  functions  of  the  Office  of 
General  Counsel  in  the  size  process.  The 
proposed  provisions  would  also  specify 
the  membership  of  the  Size  Policy  Board 
in  the  regulations.  A  description  of  the 
functions  and  responsibilities  of  the  SBA 
Regional  Offices  would  be  added  to  the 
regulations  in  proposed  §  121.305.  This 
proposal  would  consolidate  into  one 
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pro\  ision  the  references  to  Regional 
Office  functions  scattered  throughout 
the  current  regulations.  The  proposed 
rule  would  also  clarify  to  which 
Regional  Office  a  size  protest  should  be 
made,  and  would  permit  the  SBA 
Regional  Administrator  to  request  a  size 
determination  whenever  appropriate. 

Proposed  Subpart  121.400  would 
contain  definitions  of  various  terms  used 
throughout  the  size  regulations.  Within 
these  definitions  would  be  included 
substantive  provisions  of  size  eligibility. 
Definitions  of  the  following  terms  would 
be  included  in  this  Subpart;  Affiliation; 
annual  receipts;  business  concern  or 
concern:  employees;  key  employees:  not 
dominant  in  field  of  operations;  number 
of  employees;  and  revenue.  Proposed 
§  121.401(a)(1)  is  a  new  introductory 
provision  to  the  detailed  rules  on 
affiliation  in  §  121.401  The  proposed 
rule  would  separate  out  different  rules 
and  concepts  into  individual 
subsections.  The  current  regulation 
combines  rules  and  concepts  in  a  single 
paragraph.  The  basic  concept  of 
affiliation  arising  out  of  "control"  in  the 
current  regulations  would  be  expanded 
in  §  121.401(a)(2)  of  the  proposed  rule  to 
add  affiliation  arising  out  of  an  "identity 
of  interest"  resulting  in  presumptive 
affiliation.  This  reflects  Agency 
administrative  size  decisions  and 
clarifies  the  conceptual  basis  of  the  mle. 
The  exclusions  from  the  affiliation  rule 
would  be  broken  out  from  the  general 
paragraph  in  the  current  regulations 
(§  121.3(a))  and  made  a  separate 
§  121.401(b)  in  the  proposed  rule.  The 
exclusion  relating  to  Small  Business 
Investment  Companies  (SBICs)  is 
identical  to  the  current  regulation  and  is 
based  on  13  CFR  107.8()l(a)-(d)  which 
prohibit  SBICs  from  controlling  the 
small  businesses  which  they  help 
finance  The  limitation  in  the  current 
exclusionary  rule  to  "state" 
development  companies  is  deleted. 
Proposed  §  121.401(b)  would  include 
both  state  and  local  development 
companies  within  the  exclusion  because 
there  is  no  substantive  reason  to  limit 
the  exclusion  to  state  development 
companies  only.  In  addition,  concerns 
owned  by  Indian  tribes  or  Alaska 
Regional  or  Village  Corporations  would 
be  added  to  the  exclusion  in  the 
proposed  rule.  This  is  consistent  with 
the  statutory  preferences  accorded 
Indian  tribes. 

The  rule  concerning  Nature  of  Control 
would  be  repeated  in  the  proposed  rule 
from  §§  121.3(a)(i)  and  l2l.3(a)(iii)(C1  of 
the  current  regulations,  with  clarifying 
language.  The  concept  in  §  121.3(b)  of 
the  current  regulations  would  be  revised 
in  §  121.401(d)  of  the  proposed  rule  to 


emphasize  "Identity  of  Interest"  as  a 
basis  of  "control"  and  "affiliation." 
Subsection  121.401(e)  of  the  proposed 
rule  would  make  the  current  rule 
concerning  affiliation  through  stock 
ownership  a  "presumption."  This  should 
assist  in  the  legal  interpretation  and 
application  of  the  rule  by  the  Agency 
and  interested  parties.  In  addition,  the 
proposed  rule  would  break  the  two  rules 
relating  to  affiliation  through  stock 
ownership  in  the  current  regulations 
(§  121.3(a)(iii))  into  separate  paragraphs 
for  ease  in  citation  and  finding.  FHirsuant 
to  proposed  §  121  401(e)(2).  a  person 
would  be  presumed  to  control  or  have 
the  power  to  control  a  concern  if  the 
block  of  stock  he/she  owns  or  controls 
is  large  as  compared  with  any  other 
outstanding  block  of  stock,  For  example. 
where  a  concern's  stock  is  widely 
distributed  and  stockholder  "X"  owns 
10%  of  the  outstanding  shares  of  the 
concern,  "X"  would  be  presumed  to 
have  the  power  to  control  the  concern  if 
the  10%  holding  by  "X"  is  the  largest 
single  block  of  stock  and  such  holding  is 
large  as  compared  ..-ith  any  other 
outstanding  block  of  stock.  Where  the 
next  largest  block  of  stock  is  small  in 
comparison  to  "X's"  holding  (e.g.,  2-3"^), 
"X"  would  be  presumed  to  have  the 
power  to  control  th'?  concern;  however, 
where  the  next  largest  block  of  stock  is 
relatively  comparable  with  "X's" 
holding,  say  8-9%.  then  "X"  would  not 
be  presumed  to  control  the  concern 
absent  other  indications  of  control. 

The  concept  of  the  current  rule  would 
also  be  revised  by  requiring  minority 
interest  holders  owning  holdings  which 
are  large  as  compared  with  any  other 
stock  holding  to  have  an  "identity  of 
interest"  in  order  to  presume  that  each 
has  the  power  to  control  the  concern. 
This  would  make  the  rule  more 
workable  and  would  better  reflect 
Agency  case  decisions  in  this  area. 
Proposed  §  121.401(f)  would  add 
agreements  in  principle  to  merge  as  a 
basis  for  affiliation  to  the  current 
regulation  (§  121.3(a)(iv)).  In  addition,  a 
provision  would  be  added  so  that  stock 
options  ond  convertible  debentures 
could  not  be  used  by  a  concern  so  as  to 
appear  to  terminate  control  over  another 
concern  The  proposed  rule  clarifies 
affiliation  under  voting  trusts.  The 
current  regulation  (§  121.3(a)(v))  relates 
to  whether  the  "purpose"  of  a  voting 
trust  is  to  meet  Part  121  size  standards 
and  business  reasons  are  not  otherwise 
persuasively  established  It  is  unclear 
whether  this  provision  would  exclude 
the  use  of  any  voting  trusts  whenever 
they  had  a  tangential  effect  of  allowing 
the  concern  to  meet  size  standards.  The 
proposed  revision  would  limit  the 


proscription  of  voting  trusts  only  where 
the  "primary"  purpose  is  to  avoid  Part 
121  size  standards.  In  addition,  the 
current  rules  concerning  affiliation 
through  common  management,  through 
common  facilities,  and  with  a  newly 
organized  concern  (§  121.3(a)(vi))  would 
be  separated  into  distinct  subsections, 
with  minor  technical  changes,  in  the 
proposed  rule.  Proposed  §  121.401(k) 
(affiliation  through  contractual 
relationships)  is  a  new  provision  which 
would  be  added  to  reflect  issues  that 
have  arisen  in  prior  agency  size  cases. 
The  provision  concerning  affiliation 
under  joint  venture  arrangements  in  the 
current  regulations  (§  121.3(a){vii)) 
would  be  expanded  for  better 
understanding  of  the  issue.  The 
proposed  rule  would  delete  reference  to 
a  joint  venture  as  an  association  of 
"persons"  and  would  confine  the 
concept  of  "joint  venture"  to  an 
association  of  "concerns."  The  purpose 
of  this  change  is  to  eliminate  the 
possibility  that  some  members  of  the 
joint  venture  could  be  "persons"  which 
could  not  individually  qualify  as  an 
eligible  entity  for  small  business 
assistance;  for  example,  a  foreign 
national  or  foreign  corporation.  The 
definition  of  "concern"  in  proposed 
§  121.403  would  limit  membership  in 
eligible  joint  ventures  to  entities  which 
are  at  least  51'^^  owned  and  controlled 
by  citizens  of  the  United  States,  lawfully 
admitted  permanent  resident  aliens,  or 
by  other  domestic  business  entities. 

Proposed  §  121.401(m)  would  combine 
the  rules  pertaining  to  affiliation  under 
franchise  and  license  agreements  into  a 
single  section  from  what  are  essentially 
the  same  provisions  in  two  separate 
sections  of  the  current  regulations 
(§§  121.3(a)  and  121.3(a)(vii)(E)). 

Proposed  §  121.402  would  amend  the 
definition  of  "annual  receipts"  from  that 
contained  in  §  121.2(c)(1)  of  the  current 
regulations  to  make  it  easier  to 
understand  and  use.  Annual  receipts  of 
a  concern  which  has  been  in  business 
for  3  or  more  completed  fiscal  years 
would  be  the  arithmetic  average  annual 
revenue  of  the  concern  over  its  last  3 
completed  fiscal  years.  Annual  receipts 
of  a  concern  which  has  been  in  business 
for  less  than  3  fiscal  years  would  be  the 
arithmetic  annual  average  revenue  of 
the  concern  over  the  time  period  the 
concern  has  been  in  business.  The  rule 
would  indicate  how  to  calculate  the 
annual  receipts  of  a  concern  which  has 
been  in  business  for  either  more  than  or 
less  than  3  fiscal  years  in  easily 
understandable  terms.  The  term 
"revenue"  would  be  substituted  for  the 
term  "gross  revenue"  in  the  proposed 
rule.  The  definition  of  revenue  would  be 
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clarifed  to  exclude  receipts  collected  us 
an  agent  for  another,  such  as  gross 
bookings  on  which  a  commission  is 
earned  (e.g..  only  the  commission  earned 
by  a  travel  agent  would  constitute 
revenue  and  not  the  value  of  gross 
bookings).  In  addition,  revenue  shown 
on  the  regular  books  of  account  or  the 
Federal  Income  Tax  return  of  a  concern 
on  a  basis  other  than  accrual  would  be 
required  to  be  restated  to  show  revenue 
on  an  accrual  basis. 

Proposed  §  121.402(e)  would  add  new 
provisions  dealing  with  affiliates 
acquired  or  divested  during  the  period  of 
computing  annual  receipts.  Such 
provisions  were  previously  included  in 
the  size  regulations  and,  presumably, 
their  deletion  in  a  subsequent  revision 
was  inadvertent.  The  provisions  are 
consistent  with  similar  provisions  in  the 
current  '  number  of  employees"  rules 
(current  §  121. 2(b]). 

The  proposed  revision  to  the 
definition  of  the  term  "concern" 
(proposed  §  121.403)  would  eliminate 
eligibility  for  profit-making  subsidiaries 
of  nonprofit  parents,  recognizing  that 
regular  profit-making  concerns  are  at  a 
significant  competitive  disadvantage  to 
such  concerns.  The  proposed  rule  would 
expand  the  restrictions  in  the  current 
regulations  (§  121.3(b))  so  that  the  entity 
in  question  must  not  only  contribute  to 
the  U.S.  economy,  but  must  also  be  at 
least  51%  owned  and  controlled  by  U,S. 
citizens,  lawfully  admitted  permanent 
resident  aliens  in  the  United  States,  or 
other  domestic  business  entities.  To  be 
eligible  as  a  small  business  for  a 
Governmemt  contract,  a  business  entity 
would  also  have  to  incur  more  than  50% 
of  the  direct  material,  direct  labor,  and 
applied  overhead  of  the  contract  in  the 
United  States,  unless  the  procuring 
activity  requires  otherwise.  For 
example,  construction  on  a  military  base 
overseas  could  be  performed  overseas 
since  that  is  required  by  the  procuring 
activity,  but  more  than  49"'r  of  the 
manufacture  of  a  widget  needed  by  a 
Federal  agency  could  not  be  performed 
outside  the  United  States  where  the 
agency  does  not  specify  that  the  foreign 
manufacture  is  required. 

The  term  "employees"  would  be 
defined  in  |  121.404  of  the  proposed  rule. 
This  definition  would  be  separated  from 
the  definition  of  "number  of  employees" 
where  it  appears  in  the  current 
regulations  (§  121.2(b)).  The  term 
employees  means  all  individuals 
employed  on  a  full-time,  part-time, 
temporary,  or  other  basis.  The  proposed 
rule  would  specify  that  such  "other 
basis"  may  exist  where  individuals  are 
provided  by  an  independent 
employment  contractor  in  an  apparent 


effort  to  circumvent  the  size  regulations. 
The  interpretation  given  to  the  term 
"other  basis"  by  SBA's  Statement  of 
General  Policy.  SBA  Size  Policy 
Statement  No.  1.  published  in  the 
Federal  Register  on  February  20, 1986,  51 
FR  6101.  would  remain  in  effect  and 
would  not  be  altered  by  the  proposed 
rule.  Individuals  supplied  by  an 
independent  contractor  to  a  concern 
whose  size  is  at  issue  would  not 
necessarily  be  considered  "individuals 
employed  [by  the  concern  whose  size  is 
at  issue)  on  [an]  other  basis."  The 
totality  of  the  circumstances  would  have 
to  be  considered  in  every  case  to 
determine  w^hether  the  concern 
attempted  to  circumvent  the  size 
regulations  and/or  the  spirit  of  the  Small 
Business  Act.  Under  the  Small  Business 
Act,  15  U.S.G.  631.  contracts  are 
intended  to  be  provided  to  firms  which 
are  genuinely  small — or  small  in  fact — 
and  not  merely  small  on  paper.  SBA's 
regulations  are  intended  to  determine 
the  size  of  a  concern,  with  reference  to 
number  of  employees,  based  on  the 
effective  workforce  available  to  the 
concern  by  counting  those  individuals 
whose  labors  are  available  to  and 
utilized  by  the  business  in  carrying  out 
its  day-to-day  activities.  Proposed 
§  121.405  would  define  the  term  "key 
employee"  for  the  first  time. 

Pursuant  to  proposed  §  121.406.  a 
business  concern  falling  within  SBA's 
size  standards  would  be  deemed  to  be 
"not  dominant  in  its  field  of  operation. " 
The  provision  in  the  current  regulations 
(§  121.3(c))  which  attempts  to  define 
what  the  term  "not  dominant  in  its  field 
of  operation"  means  has  been  deleted 
from  the  proposed  rule.  The  size 
standards  themselves  would  be  used  to 
gauge  whether  a  business  entity  is 
considered  dominant  in  its  field  of 
operation  for  purposes  of  small  business 
assistance. 

The  four  rules  concerning  size 
eligibility  based  on  "number  of 
employees"  contained  in  §  121.2(b)  of 
the  current  regulations  would  be  revised 
into  separate  subsections  in  §  121.407  of 
the  proposed  rule.  In  computing  average 
employment,  part-time  and  temporary 
employees  would  be  counted  as  full- 
time  employees  for  each  applicable  pay 
period. 

Size  standards  are  established 
following  the  Standard  Industrial 
ClassificatiQn  (SIC)  System  devised  and 
maintained  by  the  Office  of 
Management  and  Budget.  Specific  size 
standards  correspond  to  specific  SIC 
Codes  so  that  a  concern  which  performs 
contracts  under  several  SIC  Codes  may 
be  subject  to  varying  size  standards 
depending  an  the  contract  to  be 


performed.  In  fact,  it  is  possible  for  a 
particular  concern  to  be  considered 
small  for  contracts  with  one  SIC  Code 
and  other  than  small  for  contracts  with 
a  different  SIC  Code.  Size  standards 
follow  the  SIC  System  for  two  reasons: 
it  is  a  uniform  and  widely  accepted 
classification  scheme,  and  economic 
data  for  industries  are  collected  on  this 
basis.  The  Office  of  Management  and 
Budget  published  a  revision  to  the  SIC 
System  in  the  Federal  Register  on 
October  1. 1986.  51  FR  35170.  that  took 
effect  January  1, 1987.  On  January  8. 
1987,  SBA  modified  its  size  standards  to 
conform  with  this  newly  revised  SIC 
system.  52  FR  397,  by  adding  a  Table  of 
Size  Standards  corresponding  to  the 
new  SIC  Codes  in  addition  to  the  Table 
of  1972  SIC  Codes  and  corresponding 
size  standards  which  already  appeared 
in  the  regulations.  The  industry  data 
used  in  researching  size  standards  are 
collected  by  various  organizations, 
including  the  Census  Bureau,  the 
Internal  Revenue  Service.  Dun  S 
Bradstreet.  and  others.  {See  proposed 
§  121.503).  SBA  uses  both  published  and 
specially  prepared  compilations  of 
economic  data  from  these  sources,  as 
well  as  other  available  sources. 

Proposed  §  121.501  would  require  the 
SBA  to  describe  the  factors  considered, 
including  the  weights  given  to  the 
various  factors,  when  publishing  a 
proposal  to  change  a  specific  size 
standard.  SBA  would  also  identify, 
where  possible,  the  number  of  ^ 
businesses  affected  by  the  proposed 
change. 

Proposed  §  121.502  would  specify  how 
size  standards  for  the  following  four 
industry  categories  are  tc  be  set:  (1) 
Construction:  (2)  architectural  and 
engineering  services  (including 
surveying  and  mapping  services);  (3) 
ship  building  and  ship  repair:  and  (4) 
refuse  systems  and  related  services.  The 
specific  SIC  Codes  which  would  be 
affected  by  this  provision  are  spelled 
out  in  the  proposed  rule.  The  special 
treatment  in  the  setting  of  size  standards 
for  these  four  industry  categories  was 
statutorily  mandated  by  both  the 
Continuing  Resolution  for  Fiscal  Year 
1987,  Pub.  L.  99-591.  and  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  1987,  Pub.  L.  99-661.  After 
reviewing  the  Federal  procurement 
statistics  of  the  four  enumerated 
industry  categories,  the  Administrator 
would  determine  whether  the  combined 
number  of  small  business  set  aside 
contracts  and  section  8(a)  awards 
exceeds  30  percent  of  the  dollar  value  of 
the  total  Federal  contract  awards  for 
any  such  industry  category.  Where  the 
30  percent  level  Is  exceeded,  the 
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Administrator  would  be  required  to 
adjust  the  size  standard(s) 
corresponding  to  the  SIC  Code(s)  to  a 
size  that  would  likely  reduce  the 
combined  number  of  such  set  aside 
contracts  and  section  8(a)  awards  to 
approximately  30  percent  of  the  total 
value  of  Federal  contracts  awarded  for 
that  industry  category. 

Proposed  Subpart  121.600  contains  the 
actual  size  standards  by  SIC  industry. 
The  proposed  rule  would  not  change  any 
of  the  standards  from  the  current 
regulations.  The  introductory  language 
to  this  section  of  the  proposed  rule  is 
taken  from  §  121.2(a)  of  the  current 
regulations.  The  table  of  size  standards 
by  SIC  industry  will  follow  this 
introductory  language  exactly  as  it 
appears  in  the  current  regulations. 

Proposed  Subpart  121.700  would  set 
forth  the  procedures  to  petition  for  a 
review  of  size  standard  adjustments 
which  were  made  pursuant  to  §  121.502 
in  order  to  reduce  the  percentage  of 
small  business  set-aside  contracts 
awarded  under  a  given  SIC  Code  to 
approximately  30  percent  of  the  dollar 
value  of  the  total  Federal  contract 
awards  for  that  SIC  Code.  A  petitioner 
would  be  required  to  submit  credible 
evidence  that  the  adjustment  to  the  size 
standard  is  not  likely  to  so  reduce  the 
percentage  of  small  business  set-asides 
under  the  SIC  Code  corresponding  to 
such  size  standard  and  that  the 
adjustment  has  caused  the  petitioner  to 
suffer  a  severe  financial  loss.  The 
procedures  for  petitioning  for  a  review 
of  an  industry  category  designation  (SIC 
Code)  for  the  purpose  of  dividing  that 
designation  into  several  sub- 
designations  (or  adding  additional 
designations)  with  corresponding 
differing  size  standards  would  also  be 
set  forth  in  proposed  §  121,700.  The 
petitioner  would  be  required  to  show 
that  the  segmentation  or  the  addition  of 
an  industry  category  designation  was 
required  due  to  (1)  special  capital 
equipment  needs.  (2)  special  labor 
needs,  (.3)  special  geographic 
requirements,  or  (4)  to  recognize  a  new 
industry.  The  petitioner  would  be 
required  to  submit  credible  evidence 
that  the  current  industry  category 
designation  is  not  likely  to  assure  that  a 
fair  proportion  of  the  total  purchases 
and  contracts  for  property  or  services 
for  the  Government  in  that  industry 
category  are  placed  with  small  business 
concerns  and  that  the  current 
designation  has  caused  the  petitioner  to 
suffer  a  severe  financial  loss.  These 
procedures  were  added  to  the  Small 
Business  Act  by  section  921(f)  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  1987,  Pub.  L  99-661,  and  by 


section  921(f)  of  the  Continuing 
Resolution  for  Fiscal  Year  1987,  Pub.  L. 
99-591. 

Proposed  Subparts  121.800  through 
121.1500  would  set  forth  the  size 
eligibility  requirements  for  the  various 
small  business  assistance  programs. 
Each  program  would  have  its  own 
subpart  covering  the  size  eligibility 
requirements  of  that  program.  SB.-\ 
believes  that  having  all  of  the  size 
eligibility  requirements  for  a  particular 
program  in  one  place  would  facilitate 
the  use  of  the  size  regulations  and  would 
make  ttiem  easier  to  understand  for  the 
public.  The  same  format  would  be 
followed  in  the  rules  for  each  program. 
Each  subpart  of  the  proposed  revision 
would  be  introduced  by  a  section 
explaining  what  is  covered  in  the 
subpart.  The  current  regulations  are 
inconsistent  in  this  respect.  For 
example,  the  financial  assistance 
section  of  the  current  regulation  has 
such  an  introductory  provision  (current 
§  121,4(a|),  whereas  the  procurement 
assistance  section  (current  §  121.5)  does 
not.  Each  subpart  would  also  describe 
the  establishment  of  a  size  standard  for 
the  programs  covered  and  the  time  at 
which  size  is  determmed  for  that 
program.  .'Ml  programs  except  SBA's 
financial  assistance  programs  and 
programs  of  other  agencies  would  also 
have  a  self-certification  procedure 
section. 

Proposed  Subpart  121.800  would 
specify  the  size  eligibility  requirements 
for  SBA's  financial  assistance  programs. 
The  specification  of  programs  covered 
would  be  removed  from  the  broad  "all- 
purpose"'  provision  in  current 
regulations  (§  121.4(a))  and  made  a 
separate  section  for  ease  m 
understanding  and  citation.  The 
reference  to  SBA's  section  8(a)  program 
in  the  current  regulations  would  be 
removed  from  the  proposed  rule.  Size 
eligibility  for  the  section  8(a]  program 
would  be  made  a  separate  subpart 
121.1100  in  this  revision.  SBA  believes 
that  the  section  8(a)  program  is  a 
program  that  in  some  respects  deserves 
differentiation  from  the  traditional 
financial  assistance  programs,  and  is 
sufficiently  different  from  SBA's 
procurement  programs  to  warrant  its 
own  size  provisions. 

Proposed  §  121.802  would  explain  the 
establishment  of  the  size  standard  for 
SBA's  financial  assistance  programs. 
The  specific  rule  would  be  removed 
from  the  "all  purpose"  provision  in  the 
current  regulations  and  made  a  separate 
section  for  ease  in  understanding  and 
citation.  A  dual  size  standard  (must 
meet  the  size  standard  for  the  primary 
business  of  the  applicant  concern 


including  its  affiliates  and  for  the 
applicant  concern  alone)  would  be 
substituted  for  the  current  rule  (must 
meet  the  size  standard  only  for  the 
applicant,  including  affiliates).  SBA  is 
concerned  with  the  inequity  which 
arises  under  the  current  regulation 
where  a  concern,  without  affiliates, 
would  not  qualify  for  assistance  under 
its  primary  business  size  standard, 
whereas  another  applicant,  in  the  same 
industry  category,  would  qualify  for  the 
assistance  because  it  has  affiliates 
which  place  it  in  a  different  primary 
business  category  with  a  higher  size 
standard.  Proposed  §  121.802(a)(2)  sets 
forth  the  alternate  size  standard  for 
Small  Business  Investment  and 
Development  Companies  that  is  in 
§  121.4(f)  of  the  current  regulations.  The 
Pollution  Control  Guaranty  Program  is 
part  of  this  alternate  size  standard 
provision  in  the  current  regulation.  It 
would  be  removed  from  the  alternate 
size  standard  provision  in  the  proposed 
rule  and  placed  in  the  single  size 
standard  provision  (|  121, 802(a)(1)).  The 
alternate  size  standard  provision  is 
intended  for  situations  where  private 
organizations  (e,g.  SBIC's)  make  the 
original  size  determination  .ind  added 
flexibility  is  needed.  The  administration 
of  the  Pollution  Guaranty  program  is 
primarily  with  SBA  and  thus  this 
flexibility  is  not  needed.  Thus,  the 
simpler  single  primary  business  rule 
would  be  more  appropriate  for  the 
Pollution  Control  Guaranty  Program, 
Proposed  §  121,802(a)(3)  vvould 
substitute  a  single  size  standard  of  S3. 5 
million  in  annual  receipts  for  the  current 
triparte  standard  in  the  Surety  Bond 
program  (current  §  121,4(h)),  The  current 
more  complex  standard  is  unnecessary. 

Proposed  §  121.802(b)  removes  the 
specific  provision  explaining  how  to 
determine  the  primary  industry  of  a 
concern  applying  for  financial 
assistance  from  the  "all  purpose" 
provision  in  the  current  regulation  for 
ease  in  understanding  and  citation.  The 
rule  would  also  be  repositioned  in  the 
proposed  revision  for  more  logical  order. 
Proposed  §  121.802(c)  would  be  a  new 
provision  that  would  clarify  issues  that 
have  arisen  in  size  appeal  cases. 
Specifically,  the  number  of  employees  or 
annual  receipts  of  all  operations  of  the 
applicant  concern  must  be  aggregated  in 
determining  its  size,  not  just  the 
operations  of  its  primary  business. 
Proposed  §  121.802(d)  repeats  the  labor 
surplus  area  and  redevelopment  area 
differentials  found  in  §  121,4(e)  of  the 
current  regulations,  with  minor  technical 
changes. 

Proposed  §  121.803  would  set  the  time 
at  which  size  is  determined  for  financial 
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assistance  programs  at  the  date  of  the 
application  for  financial  assistance.  The 
rule  would  be  removed  from  a  broader 
provision  m  the  current  regulation 
(current  §  121  4(d))  and  made  a  separate 
provision  for  ease  in  understanding  and 
citation.  A  provision  would  be  added 
requiring  agreements  to  merge,  stock 
options,  and  convertible  securities  to  be 
considered  executed  as  of  the  date  of 
the  application.  This  provision  would  be 
added  to  the  proposed  regulations  in 
response  to  recent  situations  in  which 
concerns  literally  qualified  as  small  at 
the  time  of  the  self  certification, 
although  a  merger  or  similar  action, 
carrying  the  concern  well  over  the  size 
standard,  was  pending.  Although  there 
is  a  similar  provision  in  the  Definitions 
section  of  the  current  regulations  (and  of 
the  proposed  rule),  it  is  often  overlooked 
when  the  issue  presented  related  to  the 
time  for  determining  size.  Proposed 
§  121.803(c)  would  be  added  to  specify 
the  time  size  is  determined  for 
applicable  disaster  loan  assistance.  This 
provision  would  be  consistent  with 
current  §  123.41(b)(1)  of  the  Disaster 
Loan  regulations. 

Pursuant  to  proposed  §  121.804.  an 
applicant  for  SBA  financial  assistance 
would  be  deemed  to  assert  that  it  is 
small  as  part  of  its  application.  The 
processing  official  would  then  make  a 
program  size  eligibility  determination 
(separate  and  distinct  from  a  formal  size 
determination  made  by  an  SBA  Regional 
Ofrice  pursuant  to  §  121.1600).  The  SBA 
program  official  in  the  District  Office 
with  authority  to  take  final  action  on  the 
assistance  requested  could  request  that 
a  formal  size  determination  be 
performed  if  he  or  she  deems  it 
appropriate.  In  addition,  an  applicant 
which  has  been  denied  assistance 
because  the  SBA  program  official  has 
found  it  to  be  other  than  small  would  be 
able  to  request  a  formal  size 
determination.  No  change  is  proposed  in 
§  121.805  concerning  business  loans  to 
refinance  an  existing  loan  from  the 
current  regulation  (§  121.4(c)). 

Proposed  Subpart  121.900  would 
specify  the  rules  concerning  size 
eligibility  for  Government  procurement 
programs,  including  the  small  business 
set  aside  program,  SBA's  Certificate  of 
Competency  program,  and  the  Small 
Business  Subcontracting  Pro;?ram 
authorized  under  section  8(dj  of  the 
Small  Business  Act.  15  U.S.C.  837(d). 
These  rules  are  basically  the  same  as 
those  contained  in  §  121.5  of  the  current 
regulations,  with  clarifying  language. 
The  specific  rules  would  be  separated 
from  the  multipurpose  provisions  of  the 
current  regulations  and  made 
independent  sections  for  ease  in  finding 


and  citation.  The  rules  would  also  be 
repositioned  to  reflect  a  more  orderly 
regulatory  sequence. 

Proposed  §§  121.902(b)  and  121.908 
would  clarify  the  apparent 
inconsistency  between  §§  121.5(b)(1) 
and  121.5(c)  of  the  current  regulations. 
The  apparent  conflict  stems  from  the 
wording  in  current  §  121.5(b)(1)  which 
considers  "the  relative  value  of  items  in 
the  procurement"  as  a  factor  in 
determining  the  appropriate  SIC  Code 
for  a  procurement,  whereas  current 
§  121.5(c)  makes  the  "size  standard  for 
the  item  accounting  for  the  greatest 
percentage  of  the  contract  value"  in  a 
multiple  item  procurement  the 
appropriate  size  standard.  In  one 
instance,  value  is  merely  one  of  several 
factors  to  consider,  while  in  the  second 
it  is  the  only  factor. 

Proposed  §  121.908  (derived  from 
current  §  121.5(c))  would  clarify  that  it 
applies  only  where  there  is  more  than 
one  end  item  being  procured  (e.g.. 
military  shirts  and  military  boots).  It 
would  have  no  application  where  the 
Government  requires  only  one  specific 
end  item,  which  may  or  may  not  be 
comprised  of  more  than  one  component. 
In  a  situation  where  only  one  end  item  is 
being  procured  (e.g.,  the  procurement  of 
a  specific  type  of  defense  weapon  made 
up  of  many  parts,  the  construction  of  a 
building,  or  even  1000  military  coats), 
proposed  §  121.902(b)  (derived  from 
current  §  121.5(b)(1))  would  apply.  In 
each  of  the  examples,  one  end  item  is 
being  procured  (i.e.,  a  specific  weapon 
in  the  first  example,  a  finished  building 
in  the  second,  and  coats  as  specified  in 
the  third).  The  purpose  of  proposed 
§  121.902(b)  is  to  characterize  or  classify 
the  nature  of  the  procurement  as  either 
being  one  for  services,  supplies,  or 
construction.  The  contracting  officer 
must  have  the  flexibility  to  consider  the 
"principal  nature  of  the  procurement" 
and  what  the  Government  is  really 
purchasing  in  determining  the  proper 
SIC  Code  for  such  a  procurement.  SBA 
did  not  intend  contracting  officers  to  use 
the  rigid  "greatest  percentage  of 
contract  value"  requirement  of  current 
§  121.5(c),  by  looking  only  at  the  value 
of  various  components  comprising  a 
given  end  item,  in  selecting  a  SIC  Code 
for  single  end  item  procurements.  Thus, 
while  the  value  of  the  components  is  an 
important  factor  in  determining  the 
"principal  nature"  of  a  single  end  item 
procurement,  it  is  not  the  controlling 
factor  in  all  cases.  However,  the 
contracting  officer  must  have  a  good 
reason  to  classify  a  single  end  item 
procurement  in  a  way  that  is 
inconsistent  with  the  item  accounting  for 


the  greatest  percentage  of  the  contract 
value. 

Thus,  proposed  §  121.908  would  not 
apply  to  true  service  contracts  or 
construction  contracts  since  the 
Government  is  really  only  purchasing 
one  end  item  in  such  instances.  The 
same  clarifying  language  of  proposed 
§§  121.902(b)  and  121.908  has  also  been 
added  to  proposed  §§  121.1102(b)  and 
121.1107,  respectively,  for  application  to 
section  8(a)  awards. 

Proposed  §  121.902(d)  would  permit 
SBA,  in  connection  with  a  formal  size 
determination  or  size  appeal,  to  not  only 
clarify  or  complete  an  unclear  or 
incomplete  SIC  Code  designation  (as 
permitted  under  current  §  121.5(d)),  but 
to  also  supply  a  missing  SIC  Code 
designation  and  to  correct  an  incorrect 
designation  in  such  context.  Before  SBA 
could  correct  an  incorrect  SIC  Code 
designation,  the  contracting  officer 
would  be  given  an  opportunity  to  submit 
information  relating  to  the  designation 
to  be  "corrected."  In  the  context  of 
determining  whether  a  concern  is  small. 
SBA  should  have  the  right  to  change  a 
SIC  Code  designation  that  is 
inappropriate  for  the  particular 
procurement  so  that  its  size 
determination  has  meaning.  Proposed 
§  121.903  would  clarify  the  time  at  which 
size  is  determined  for  Government 
procurement  programs.  Size  would  still 
be  determined  as  of  the  date  of  the 
concern's  written  self-certification  as  a 
small  business,  but  the  concern  would 
be  required  to  certify  that  it  is  small  for 
a  particular  contract  at  the  time  that  it 
submits  its  initial  offer  including  price  to 
the  procuring  activity  for  that  contract. 
As  in  the  financial  assistance  Subpart 
noted  above,  a  provision  would  be 
added  requiring  agreements  to  merge, 
stock  options,  and  convertible  securities 
to  be  considered  executed  as  of  the  date 
of  the  concern's  certification  unless  the 
effect  would  be  to  render  a  large 
concern  small.  The  same  rationale  for  its 
inclusion  in  the  financial  assistance 
Subpart  applies  here  also.  Proposed 
1 121.905  would  clarify  the  self- 
certification  provision  contained  in  the 
current  regulafion  (§  121.5(e))  and 
separate  it  into  its  own  section  for  ease 
in  citation  and  finding.  The  proposed 
rule  would  modify  the  language 
concerning  protests  by  expressly 
connecting  the  protest  procedure  to  the 
self-cerfification  procedure;  thus,  each 
step  in  the  size  procedure  would  be 
connected  to  its  preceding  and 
subsequent  steps,  resulting  in  a  more 
cohesive  and  easily  implemented 
process. 

Proposed  §  121.906  would  set  forth 
limitations  on  subcontracting  by 
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requiring  a  firm  to  perform  a  certain 
percentage  of  a  set-aside  contract  with 
its  own  employees  in  order  to  qualify  as 
a  small  business  for  that  set-aside 
contract.  These  limitations  were  added 
to  the  Small  Business  Act  by  section 
921(c)  of  both  the  Continuing  Resolution 
for  Fiscal  Year  1987  and  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  1987.  The  provisions  relating  to 
contracts  for  services  (except 
construction)  and  contracts  for  supplies 
or  products  are  repeated  directly  from 
this  authorization.  SBA  is  authorized  to 
deviate  from  the  50  percent  requirement 
for  service  and  supply  contracts  where 
if  is  necessary  to  reflect  conventional 
industry  practices  among  business 
concerns  that  are  below  the  numerical 
size  standard  for  businesses  in  that 
industry  category.  SBA  invites 
comments  concerning  specific  industry 
practices  that  would  support  any 
deviation.  At  the  direction  of  this 
authority,  SBA  has  added  limitations  on 
subcontracting  for  general  and  specialty 
construction  contracts.  The  proposed 
rule  would  require  both  general  and 
specialty  construction  contractors  to 
perform  at  least  50%  of  the  cost  of  the 
contract,  excludmg  the  cost  of  materials, 
with  their  own  labor  force.  The  SBA 
invites  comments  concerning  the 
praticality  of  the  50%  requirement  on 
construction  contractors. 

Proposed  §  121.907  would  amend  the 
provisions  relating  to  manufactured 
products  under  small  business  set-aside 
procurements.  The  proposed  rule  would 
remove  the  provision  from  the  current 
multi-purpose  section  and  make  it  a 
separate  section  for  ease  in  Tindmg  and 
citation.  The  format  of  the  current  "non- 
manufacturer"  rule  would  be 
significantly  revised  for  clarity  and 
better  understanding.  For  example,  the 
negative  format  of  the  current  rule  (i,e., 
the  bidder  as  a  "non-manufacturer" — 
§  121.5(b)(2))  would  be  replaced  in  the 
proposed  rule  by  a  positive  format  (i.e., 
the  procurement  of  manufactured 
products).  The  proposed  rule  would 
specify  that  in  order  to  qualify  as  a 
small  business  for  the  procurement  of 
manufactured  products,  an  offeror  must 
first  be  a  "manufacturer"  or  a  "regular 
dealer"  within  the  meaning  of  the 
Walsh-Healey  Act.  Once  a  concern 
qualifies  under  the  Walsh-Healey  Act 
for  a  Government  procurement,  it  would 
also  have  to  be  the  manufacturer  of  the 
end  item  being  procured,  or  provide 
products  manufactured  by  other 
concerns  which  would  meet  the  size 
standard  of  the  product  acquired.  This 
clarification  concerning  the  Walsh- 
Healey  Act  was  added  to  clear  up  the 
confusion  that  was  caused  by 


1 121.5(bj(2)  of  the  current  regulations. 
The  current  provision  provides: 
"Whether  a  bidder  on  a  particular 
procurement  is  the  manufacturer  or  a 
nonmanufacturer  for  the  purpose  of  a 
size  determination  need  not  be 
consistent  with  whether  such  concern  is 
or  is  not  a  manufacturer  for  the  purpose 
of  the  Walsh-Healey  Act."  This 
provision  intended  that  a  concern  would 
not  automatically  qualify  as  a  small 
business  manufacturer  simply  because  it 
qualified  as  a  manufacturer  under  the 
Walsh-Healey  Act.  The  concern  would 
have  to  meet  the  requirements  of  SB.^s 
size  regulations  in  addition  to  the 
Walsh-Healey  Act.  However,  the  "need 
not  be  consistent  *   '   *  with  the  Walsh- 
Healey  Act"  language  was  interpreted 
by  some  concerns  to  override  the 
Walsh-Healey  Act.  That  was  never,  and 
could  never  be,  SBA's  intention.  The 
proposed  rule  would  correct  this 
misinterpretation. 

The  proposed  rule  would  add  a 
limited  exception  to  the  requirement  of 
the  current  regulations  that  a 
nonmanufacturer  must  supply  the 
products  of  a  small  business 
manufacturer  in  order  for  the 
nonmanufacturer  itself  to  qualify  as  a 
small  business  concern  for  a  small 
business  set  aside  contract.  Pursuant  to 
proposed  §  121.907(a)(iii),  a 
nonmanufacturer  need  not  provide  the 
product  of  a  small  business 
manufacturer  where  it  is  determined 
that  there  are  fewer  than  two  small 
manufacturers  of  the  specific  end 
product  being  procured.  This  same 
exception  would  be  added  to  proposed 
§  121.1106(a)(iii)  for  application  to 
section  8(a)  awards.  In  order  to  ensure 
consistency  in  the  application  of  this 
exception  across  SBA  regional  office 
lines  and  between  the  small  business 
set-aside  program  and  the  section  8(a) 
program,  the  determination  as  to  which 
product(s)  is(are)  not  manufactured  by 
at  least  two  small  business  concerns 
would  be  made  by  SBA's  Administrator, 
and  not  by  the  respective  program 
heads. 

Proposed  §  121.907(c)  would  add 
clarifying  language  to  the  definition  of 
the  term  "manufacturer."  SBA  invites 
comments  on  suggested  improvements 
concerning  this  definition.  Two  factors 
would  be  evaluated  in  determining 
whether  a  concern  is  a  manufacturer  or 
is  performing  only  minimal  operations 
for  the  procurement  under  the  proposed 
definition;  (1)  The  proportion  of  total 
monetary  value  in  the  end  product 
added  by  the  efforts  of  the  concern, 
excluding  costs  of  overhead,  testing, 
quality  control,  and  profit;  and  (2)  the 
importance  of  the  elements  added  by  the 


concern  to  the  function  of  the  end 
product,  regardless  of  their  relative 
monetary  value.  In  either  case,  the  costs 
added  by  a  concern  due  to  overhead, 
testing,  quality  control,  and  profit  would 
not  assist  a  firm  in  qualifying  as  a 
manufacturer  because  such  functions  do 
not  add  any  value  or  importance  to  the 
end  product  being  procured.  Neither  of 
the  factors  listed  in  the  proposed  rule 
would  necessarily  have  more  weight 
than  the  other.  The  circumstances  of 
each  case  would  dictate  which  factor  is 
more  important  in  that  particular 
instance.  For  example,  a  solicitation 
requires  a  widget  with  a  safety  switch, 
large  manufacturer  A  makes  the  widget 
without  such  a  switch,  and  small 
concern  B  puts  the  switch  on  the  widget. 
The  end  product  is  the  widget  with  a 
safety  switch.  Even  though  the  value 
added  by  concern  B  to  the  end  product 
may  be  a  very  small  proportion  of  its 
total  value,  concern  B  may  still  be 
considered  the  "manufacturer"  of  the 
end  product  (i.e.,  widget  with  safety 
switch)  because  the  safety  switch  is  so 
important  to  the  function  of  the  end 
product. 

Proposed  §  121  907(d)  would  add 
clarifying  language  to  the  rule 
concerning  the  acquisition  of  kits. 
Where  the  Government  has  specified  an 
item  for  a  kit  which  is  not  produced  by 
small  business  concerns,  then  the 
proposed  rule  would  not  count  this  item 
in  the  determination  of  total  value  under 
the  subsection  (i.e..  more  than  50%  of  the 
total  value  of  the  contents  of  the  kit 
must  be  manufactured  by  small 
businesses — brand  items  or  items 
produced  only  by  large  businesses 
would  be  excluded  from  the  total  value 
determination  and  would  not  count 
against  the  50%  requirement). 

Proposed  §  121.908  would  apply  to 
determine  the  correct  size  standard  to 
use  for  a  procurement  where  the 
procurement  requires  that  more  than 
one  end  item  be  supplied  to  the 
Government.  (See  the  discussion  above 
relating  to  proposed  §  121.902(b).) 
Where  an  offeror  is  required  to  submit 
an  offer  on  all  end  items  in  a  multiple 
item  Procurement,  the  offeror  would 
qualify  as  a  small  business  under 
proposed  §  121.908  if  it  meets  the  size 
standard  of  the  end  items  having  the 
numerical  standard  which  accounts  for 
the  greatest  percentage  of  the  total 
contract  value  (e.g.,  two  end  items  each 
having  a  size  standard  of  500  employees 
together  account  for  the  greatest 
percentage  of  the  total  contract  value). 

Proposed  §  121  909  would  add  a 
provision  that  would  relate  only  to 
SBA's  Certificate  of  Competency 
program.  This  proposed  section  would 
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not  make  any  substantive  changes  in  the 
size  procedures  affecting  the  COC 
program,  but  would,  for  the  first  time. 
specifically  spell  them  out  in  the  size 
regulations.  Proposed  section  121.910 
would  add  clarifying  language  to  the 
provision  concerning  manufactured 
products  in  an  unrestricted  procurement 
for  COC  purposes  (current 
§  121.5(b)(2)(iv)),  and  would  place  it  in 
its  own  section  for  ease  in  citation  and 
use. 

The  proposed  rule  would  also  place 
the  rules  relating  to  size  standards  and 
size  procedures  under  SBA's  section  8(d) 
subcontracting  program  (current 
§  121.5(g))  into  two  separate  sections 
(proposed  §§  121.911  and  121.912). 

Proposed  Subpart  121.1000  would  set 
forth  the  size  eligibility  requirements  for 
the  sale  or  lease  of  Government 
property,  including  the  Timber  Sales 
Program,  the  Special  Salvage  Timber 
Sales  Program,  and  the  sale  of 
Government  petroleum,  coal  and 
uranium.  The  proposed  rule  would  not 
make  any  substantive  changes  from  the 
present  regulations  (§  121.61.  It  would 
conform  the  current  substance  to  the 
new  format,  with  clarifying  changes. 

F'roposed  Subpart  121.1100  would 
describe  the  size  eligibility  requirements 
for  SBA's  section  8(a)  Program.  The 
rules  governing  size  eligibility  for  the 
section  8(a)  Program  would  be  placed 
into  a  separate  subpart.  Currently,  such 
rules  are  located  within  the  size 
eligibility  rules  governing  SBA's 
financial  assistance  programs  (current 
§  121,4(g|)  because  funding  for  both  the 
section  8(a)  and  the  financial  assistance 
programs  comes  from  the  same 
budgetary  account.  SBA  believes  that 
the  section  8(a)  Program  is  a  unique 
program  which  should  be  separate  from 
SBA's  financial  assistance  programs. 
The  proposed  rule  would  keep  the  dual 
size  determination  of  §  121.4(g)  of  the 
current  regulations  (i.e.,  an  initial 
determination  at  the  time  of  admission 
to  the  program  based  upon  the  primary 
business  of  the  applicant,  and  a  second 
determination  for  the  award  of  each 
section  8(a)  contract).  The  rules 
pertaining  to  size  eligibility  for  the 
award  of  section  8(a)  contracts  would 
be  as  similar  to  the  rules  relating  to  size 
eligibility  for  SBA's  procurement 
assistance  programs  (proposed 
§  121.900)  as  possible.  The  proposed 
rules  covering  the  proper  SIC  Code 
designation  for  the  goods  or  services 
being  procured  and  the  clarification, 
completion,  supply,  or  correction  of 
unclear,  incomplete,  missing,  or 
incorrect  SIC  Code  designations 
(proposed  §§  121.1102  (b)(2).  (c)  and  (d)) 
would  be  identical  to  those  rules  in  the 


procurement  assistance  subpart 
(proposed  §§  121.902  (b),  (c)  and  (d)). 
The  rules  governing  the  time  at  which 
size  is  determined  for  individual  section 
8(a)  contracts  and  the  self-certification 
and  verification  procedures  for  the 
section  8(a)  program  would  be  the  same 
as  those  first  enunciated  as  an  interim 
final  rule  published  by  SBA  in  the 
Federal  Register  on  April  7.  1986,  51  FR 
11705.  These  procedures  appeared  as  a 
final  rule  in  the  Federal  Register  on 
December  17,  1986,  51  FR  45102. 

Where  the  selected  section  8(a) 
concern  has  merged  with  or  been 
acquired  by  another  business  concern 
between  the  date  of  its  certification  and 
the  date  of  the  section  8(a)  award, 
proposed  §  121.1104(b)(2)  would  require 
the  concern  to  recertify  its  size  before 
award  can  occur.  This  provision  has 
been  included  in  the  section  8(a)  size 
eligibility  subpart,  but  in  no  other 
program's  size  eligibility  rules.  The 
provision  was  included  in  the  size 
eligibility  rules  for  SBA's  financial 
assistance  programs  in  the  interim  final 
rule,  noted  above.  The  reason  for  such 
inclusion  was  to  make  the  size  rules  for 
all  financial  aseistance  programs  (the 
section  8(a)  Program  was  considered  a 
financial  assistance  program  for  size 
eligibility  purposes)  the  same.  Since  the 
intent  of  the  interim  final  rule  was  to 
apply  this  rule  to  the  section  8(a) 
program  and  because  the  section  8(a) 
Program  would  now  be  separated  from 
the  financial  assistance  programs  in  the 
proposed  rule,  this  provision  would  be 
removed  from  the  financial  assistance 
subpart  in  the  proposed  rule.  The 
section  8(a)  F'rogram  is  a  program 
designed  to  enhance  the  business 
development  of  section  8(a)  participants. 
Restricting  the  acquisition  by  or  merger 
with  another  Ijusiness  concern  of  the 
section  8(a)  concern  would  be  entirely 
consistent  with  that  developmental 
purpose.  SBA  is  contemplating  the 
implementation  of  such  a  provision  in 
all  of  its  programs  (in  procurement 
assistance  as  well  as  financial 
assistance  programs)  and  specifically 
requests  comments  relating  to  the 
extension  of  this  rule. 

Proposed  §  121.1105  would  set  forth 
limitations  on  subcontracting,  by 
requiring  a  firm  to  perform  a  certain 
percentage  of  a  section  8(a)  award  with 
its  own  employees,  in  order  to  qualify  as 
a  small  business  for  that  section  8(a) 
award.  These  limitations  were  added  to 
the  Small  Business  Act  by  section  921(c) 
of  both  the  Continuing  Resolution  for 
Fiscal  Year  1987  and  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  1987  and  are  the  same  as  those 
added  to  proposed  §  121.906  for  the 


small  business  set  aside  program.  The 
percentage  of  a  contract  which  a 
concern  would  be  required  to  perform 
with  its  own  work  force  for  general  and 
special  trade  construction  would  be  the 
same  as  those  specified  in  §  124.302  of 
SBA's  section  8(a)  program  regulations 
(i.e.,  15%  of  the  cost  of  the  contract  for 
general  construction,  and  25%  of  the  cost 
of  the  contract  for  specialty 
construction).  The  50  percent 
requirement  for  service  contracts  is  a 
size  eligibility  requirement  and  would 
be  separate  from  the  subcontracting 
limitations  imposed  on  service  contracts 
as  a  section  8(a)  contract  requirement 
by  §  124.302  of  the  section  8(a)  program 
regulations.  SBA  is  authorized  to  deviate 
from  this  50  percent  requirement  where 
it  is  necessary  to  reflect  conventional 
industry  practices  among  business 
concerns  that  are  below  the  numerical 
size  standard  for  businesses  in  that 
industry  category.  SBA  invites 
comments  concerning  specific  industry 
practices  that  would  support  any 
deviation. 

The  language  contained  in  proposed 
§§  121.1106  and  121.1107  regarding 
manufactured  products  (the  non- 
manufacturer  rule)  and  multiple  item 
procurements  would  be  similar  to  that 
contained  in  the  procurement  assistance 
subpart  (proposed  §§  121.907  and 
121.908). 

Proposed  §  121.1108,  "Eligibility  of 
section  8(a)  Concern  For  Other  SBA 
Assistance,"  would  be  a  new  provision. 
This  proposed  provision  would  confer 
automatic  eligibility  for  other  SBA 
assistance  (e.g.,  business  loans)  to  an 
section  8(a)  concern  which  qualifies  as  a 
small  business  for  a  particular 
procurement  where  the  assistance 
directly  and  primarily  relates  to  the 
performance  of  the  section  8(a)  contract. 
This  provision  would  be  added  to  the 
section  8(a)  size  eligibility  rules  because 
it  supports  one  of  the  primary  purposes 
of  the  section  8(a)  Program  (i.e., 
business  development).  SBA  also 
believes  that  an  section  8(a)  contractor 
should  be  given  the  tools  necessary  to 
effect  proper  contract  performance. 

Proposed  Subpart  121.12(30  would  set 
forth  the  size  eligibility  requirements  for 
SBA's  Small  Business  Innovation 
Research  (SBIR)  Program.  The  order  and 
language  of  the  current  regulations 
(current  §  121.7)  are  altered  somewhat 
for  clarity  and  conformance  to  the  new 
proposed  format.  Proposed  §  121.1204 
would  codify  the  time  of  size  policy  of 
the  SBIR  Program.  The  SBIR  Policy 
Directive,  published  in  the  Federal 
Register  on  January  8,  1985,  50  FR  917, 
specifies  that  the  size  of  a  concern  for 
the  purpose  of  a  funding  agreement 
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under  Phase  I  and  Phase  II  of  the  SBIR 
Program  is  determined  as  of  the  date  of 
the  award.  The  reason  for  the  departure 
from  the  time  of  self-certification  (with 
the  offer)  apphcable  to  other  programs  is 
the  concern  that  potential  SBIR  offerors 
often  are  affiliated  with  large  concerns 
or  non-profit  institutions  (e.g., 
universities)  at  the  time  of  their  initial 
proposal  and.  thus,  would  be  precluded 
from  the  SBIR  Program  by  a  "time  of 
offer"  rule.  These  offerors  typically 
leave  their  position  with  the  affiliated 
entity  upon  approval  of  their  proposal 
and  prior  to  award.  However,  the 
current  size  regulations  were  never 
updated  to  take  this  policy  into  account. 
The  proposed  rule  would  make  the  date 
of  award  the  time  at  which  size  is 
determined  for  both  Phase  1  and  Phase 
II.  A  concern  having  more  than  500 
employees  at  the  date  of  award  would 
be  inehgible  for  award.  Proposed 
§  121.1205  would  incorporate  the  self- 
certification  and  protest  procedures  into 
the  SBIR  Program. 

Proposed  Subpart  121.1300  would  set 
forth  the  size  eligibility  requirements  for 
paying  reduced  patent  fees.  The  order 
and  language  of  the  current  regulation 
(current  §  121.12)  would  be  changed  for 
clarity  and  conformance  to  the  new 
proposed  format.  The  rules  pertaining  to 
binding  size  determinations,  time  of  size, 
and  self  certification  would  be  added  to 
make  this  subpart  comparable  to  similar 
proposed  rules  for  other  programs.  The 
self  certification  procedure  would  be 
adapted  to  the  unique  circumstances  of 
the  patent  fee  program.  In  addition,  the 
definitions  of  "affiliates"  and  "number 
of  employees"  in  the  current  regulation 
would  be  omitted  in  the  proposed  rule. 
The  extensive  rules  dealing  with  both 
these  concepts  would  be  set  forth  in 
proposed  §  121.400  and  should  be  used 
for  all  size  determinations.  To  repeat 
part  of  these  definitions  in  connection 
with  patent  size  cases  would  only  result 
in  ambiguity.  Moreover,  there  is  no 
statutory  or  other  apparent  reason  why 
the  definition  of  "number  of  employees" 
in  the  current  rule  should  be  different 
than  the  rule  for  other  size 
determinations. 

Proposed  Subpart  121.1400  would  set 
forth  the  size  eligibility  requirements  for 
financial  institutions  for  purposes  of 
sections  8(d)  and  15(g)  of  the  Small 
Business  Act.  The  proposed  rule  would 
make  minor  changes  to  the  current 
regulations  (current  §  121.13)  for  added 
clarity.  The  size  standard  would  be 
changed  from  $100  million  "for  the 
preceding  fiscal  year"  to  $100  million  "at 
the  end  of  its  preceding  com.pleted  fiscal 
year"  to  resolve  a  possible  ambiguity. 
The  proposed  rule  would  conform  the 


size  eligibility  rules  for  these  programs 
to  the  format  of  the  proposed  rules  of 
other  programs  by  adding  comparable 
provisions  regarding  binding  size 
determinations,  time  at  which  size  is 
determined,  and  self-certification. 

Proposed  Subpart  121.1,500  would  set 
forth  the  size  eligibility  requirements  for 
compliance  with  programs  of  other 
agencies.  The  proposed  rules  would 
clarify  that  size  determinations  for  other 
agencies  are  made  under  SEA 
standards,  rules  and  procedures  (except 
where  noted  otherwise)  and  that  the 
binding  effect  of  such  determinations 
depends  upon  the  rules  of  the  other 
agencies.  Proposed  §  121.1503  would 
state  that  the  size  standards  for  the  SBA 
programs  which  are  most  comparable  to 
the  programs  of  the  other  agencies 
would  be  applicable.  Proposed 
§  121.1504  would  permit  the  requesting 
agency  to  select  the  time  at  which  size  is 
determined  for  a  particular  program. 

Proposed  Subpart  121,1600  would  set 
forth  the  procedures  for  formal  size 
determinations.  These  procedures  would 
be  the  same  regardless  of  the  program 
for  which  the  size  determination  would 
be  made  (i.e.,  once  a  protest  or  a  request 
for  a  formal  size  determination  is  made, 
be  it  in  the  section  8(a)  Program  or 
SBAs  financial  assistance  programs, 
Subpart  121.1600  would  describe  how 
the  appropriate  SBA  Regional  Office 
would  determine  the  size  of  the  relevant 
concern). 

Proposed  §  121.1601  would  specify 
who  may  initiate  (either  by  protest  or 
request)  a  formal  size  determination  for 
all  small  business  assistance  programs. 
This  section  would  tie  each  of  the 
program  assistance  subparts  into  this 
procedural  subpart  dealing  with  size 
determinations.  SBA  would  be  given 
express  authcrity  to  protest  or  request 
formal  size  determinations  in  each  small 
business  assistance  program  (except 
paying  reduced  patent  fees  and 
programs  of  other  Government 
agencies). 

Proposed  §  121.1602  would  identify 
the  SBA  Regional  Office  which  would 
make  the  size  determination  for  a 
protest  or  a  request  for  a  formal  size 
determination.  For  protests,  the 
appropriate  Regional  Office  would  be 
the  one  ser\  ing  the  geographical  area  of 
the  headquarters  of  the  offeror, 
regardless  of  the  location  of  parent 
companies  or  affiliates.  In  cases  of  a 
request  for  a  formal  size  determination, 
the  appropriate  Regional  Office  would 
be  the  one  in  which  the  principal  office 
of  the  applicant  for  assistance  or 
potential  recipient  of  the  Government 
program  benefits  involved,  excluding 


pciren!  companies  and  affiliates,  is 
located. 

Proposed  §  121.1603  would  separate 
the  protest  procedures  into  subsections 
concerning  filing  a  protest,  timeliness  of 
a  protest,  and  referral  by  a  contracting 
officer  to  the  appropriate  SBA  Regional 
Office.  The  language  and  order  of  the 
current  regulations  (current  §  121.9) 
would  be  revised  for  clarity,  A  provision 
would  be  added  to  proposed 
§  121.1603(a)  that  would  treat  SBA  in  the 
same  manner  as  the  contracting  officer 
where  SBA  protests  the  size  of  a 
concern  in  connection  with  a 
Government  procurement  or  sale  (i,e.. 
there  would  be  no  time  limitation  for 
such  protest — a  protest  by  SBA  would 
always  be  timely  and  would  apply  to  the 
procurement  or  sale  in  question).  In 
addition,  a  provision  would  be  added  to 
proposed  paragraph  121.1603(b)(5)  that 
would  treat  any  protest  filed  before  bid 
opening  or  notification  of  intended 
award  as  premature.  Such  premature 
protests  would  be  automatically 
dismissed. 

Proposed  §  121.1604  would  indicate 
the  required  form  for  a  protest.  A 
provision  would  be  added  which  would 
explicitly  authorize  SBA  to  dismiss 
protests  which  do  not  contain  sufficient 
specificity  concerning  the  basis  of  the 
protest.  For  example,  the  mere 
allegation  that  a  concern  exceeds  the 
applicable  size  standard  would  not  be 
sufficient  (need  more  than  rumor  in  the 
industry);  a  protestor  would  be  required 
to  set  forth  the  basis  for  such  belief.  Six 
examples  of  what  is  and  what  is  not 
sufficient  specificiiy  in  a  protest  (three 
showing  sufficient  specificity,  three 
lacking  it)  would  be  added  to  the 
proposed  rule  by  this  section.  Protests 
could  not  be  supplemented  if  not 
specific  in  the  first  instance.  If  not 
specific,  they  would  be  dismissed. 
However,  a  protestor  would  be  able  to 
appeal  a  dismissal  of  a  protest  for  lack 
of  specificity  to  SBAs  Office  of 
Hearings  and  Appeals  pursuant  to 
§  121.1700  of  these  proposed  regulations. 

Proposed  §  121,1605  would  make  the 
procedures  relating  to  notification  of  the 
contracting  officer,  the  protestor,  and 
the  protested  concern  and  the  filing  of 
SBA  Form  355  separate  subsections  for 
ease  of  citation  and  use  The  language  of 
the  current  regulations  (current 
§  121.9(b))  would  also  be  slightly 
clarified. 

The  details  of  the  size  determination 
procedures  (current  §§  121.8  (a),  (b)  and 
(c))  would  be  separated  into  individual 
subsections  in  proposed  §  121 1606  and 
would  be  clarified  and  made  more 
precise  for  better  understanding.  Once 
the  protest  or  request  is  found  to  be 
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sufficiently  specific,  a  formal  size 
determination  could  be  based  on  other 
grounds  or  information  not  raised  in  the 
protest/request.  Even  if  the  allegation  in 
a  protest  is  found  to  be  false,  a  concern 
would  still  be  determined  to  be  Jther 
than  small  if  SBA  learns  that  the 
concern  was  not  in  fact  small.  For 
example,  concern  A  would  be  found  to 
be  other  than  srrall  in  the  following 
situation  even  though  the  basis  raised  in 
the  protest  was  in  error;  (a)  A  protest 
alleges  that  concern  A  is  affiliated  with 
concern  B  because  concern  A  was  listed 
as  an  asset  of  concern  B  in  magazine  Y; 
(b)  in  fact,  concern  A  had  been  sold  by 
concern  B  two  years  earlier:  but  (cj 
SBA's  review  of  concern  A's  financial 
reports  indicates  that  concern  A  had 
annual  receipts  in  excess  of  the 
applicable  size  standard. 

Proposed  §  121.1607  would  set  forth 
the  procedures  by  which  a  concern  may 
be  recertified  as  small  after  a 
determination  has  been  made  finding 
the  concern  to  be  other  than  small.  The 
substance  of  the  procedures  is  basically 
the  same  as  that  specified  in  §  121.8(d) 
of  the  current  regulations,  with  minor 
technical  changes.  The  provision 
permitting  the  Office  of  Hearings  and 
Appeals  to  make  original  decisions 
relating  to  recertification  if  good  cause 
is  shown  in  extraordinary  circumstances 
has  been  deleted  from  the  proposed  rule. 
SBA  believes  that  all  applications  for 
recertification  should  be  decided  in  the 
first  instance  by  the  SBA  Regional 
Office  which  made  the  initial  adverse 
size  determination. 

Proposed  Subpart  121.1700  would  set 
forth  the  procedures  for  size  and  SIC 
Code  appeals.  As  under  the  current 
regulations  (current  §  121.11).  SBA's 
Office  of  Hearings  and  Appeals  would 
have  jurisdiction  over  appeals  of  formal 
size  determinations  and  SIC  Code 
designations  and  make  decisions 
affirming,  reversing  or  modifying  such 
determinations  and  designations.  In 
addition,  the  language  of  the  current 
regulations  would  be  reordered  and 
clarified  where  necessary  to  make  the 
appeals  procedures  easier  to  use. 

The  term  "participant"  (defined  at 
§  121.n(b)(2)  of  the  current  regulations) 
would  no  longer  be  specifically  defined 
in  the  proposed  rule.  Proposed 
§  121.1702(b)  would  make  SBA  a  party 
to  a  size  appeal  as  of  right  in  section 
8(a)  size  appeals  (where  only  the 
selected  section  8(a)  concern  which  was 
determined  to  be  other  than  small  could 
appeal)  and  in  other  size  appeals  in 
which  there  is  initially  no  other  adverse 
party  to  the  concern  whose  size  is  at 
issue  (e.g.,  a  size  appeal  by  a  concern 
which  applied  for  financial  assistance). 


The  word  "initially"  would  be  added  to 
this  provision  so  that  SBA  would  not 
automatically  be  a  party  in  situations 
where  a  protestor  appeals  a  formal  size 
determination  to  the  Office  of  Hearings 
and  Appeals  and  then  withdraws  from 
the  appeal. 

Proposed  §  121.1705  would  clarify  the 
time  limits  for  appeals  (current 
§  121.11(e))  by  replacing  the  word 
"filed"  within  a  specific  time  with  "sent 
by  certified  mail,  return  receipt 
requested,"  within  the  same  specified 
time.  The  date  of  mailing  would  be 
determined  by  the  postmark  indicated 
on  the  envelope  of  the  appeal. 
Notwithstanding  this  certified  mail 
requirement,  a  Notice  of  Appeal  could 
be  personally  delivered  to  the  Office  of 
Hearings  and  Appeals  within  the  same 
time  period  specified  for  the  mailing. 
Proposed  §  121.1706  would  repeat,  with 
clarifying  language,  tlie  current 
"Initiation  of  Appeal"  and  "Notification 
of  Filing  of  Appeal '  procedures  (current 
§§  121.11  (f)  and  (g)).  An  appellant 
would  be  required  to  send  a  copy  of  the 
Notice  of  Appeal  to  SBA's  Office  of 
General  Counsel.  This  would  permit 
SBA  program  officials  to  be  informed  of 
important  policy  questions  raised  by  a 
Notice  of  Appeal  which  might  warrant 
the  intervention  of  SBA  to  properly 
resolve.  Proposed  §  121.1707  would 
repeat  the  "Scope  of  Appeal  and  Burden 
of  Proof  provision  of  the  current 
regulations  (current  §  121.11(h)).  The 
proposed  provision  would  clarify  that 
the  appellant's  burden  of  proof  is  by  a 
preponderance  of  the  evidence. 

Proposed  §  121.1708,  "Response  to 
Notice  of  Appeal,"  would  be  a  revision 
to  current  §  121.11(i),  "Statements  of 
Interested  Persons."  This  would  be  the 
provision  by  which  interested  persons 
would  file  responses  to  a  Notice  of 
Appeal.  The  time  limit  for  such  a 
response  would  be  clarified  from  that  in 
the  current  regulation.  The  proposed 
rule  would  require  a  Response  to  a 
Notice  of  Appeal  to  be  received  by  the 
Office  of  Hearings  and  Appeals  within 
15  calendar  days  after  such  Office's 
issuance  of  the  notification  of  the  filing 
of  an  Appeal.  The  proposal  would 
permit  the  Presiding  Judge  to  set  an 
alternative  date  where  he  or  she  deems 
it  appropriate.  For  example,  if  there  is 
no  procurement  pending  the  outcome  of 
the  appeal  or  if  there  are  highly  complex 
issues,  the  Presiding  Judge  could  extend 
the  15-day  period,  as  appropriate.  The 
current  provision  requires  a  filing  to  be 
made  no  later  than  5  days,  exclusive  of 
Saturdays,  Sundays  and  holidays,  after 
the  receipt  of  a  copy  of  the  Notice  of 
Appeal.  The  proposed  rule  would  also 
permit  the  appellant,  in  the  discretion  of 


the  Presiding  Judge,  to  reply  to  any  such 
response  submitted. 

Proposed  §  121.1709  would  be  a  new 
provision  which  would  specifically 
authorize  SBA  and  interested  persons  to 
move  to  intervene  in  a  size  appeal 
before  the  Office  of  Hearings  and 
Appeals.  This  right  was  presumed  under 
the  current  regulations,  but  has  not 
heretofore  been  explicitly  set  forth. 

Proposed  §  121.1710  would  combine 
the  provisions  of  current  §§  121.11(k), 
"Docket  File,"  and  (1),  "Public  Access  to 
Docket  File,"  into  a  single  section.  The 
proposed  rule  would  clarify  the 
information  not  subject  to  public 
inspection  or  copying.  Current 
§  121.11(l)(2)(iJ— "information  subject  to 
a  protective  order" — would  be  replaced 
by  "information  subject  to  an  in  camera 
order."  (A  new  §  121.1717  dealing  with 
in  camera  orders  would  be  added  by  the 
proposed  rule.)  In  addition,  a  provision 
would  be  added  which  would  prohibit 
disclosure  of  information  which  cannot 
be  disclosed  according  to  law  (e.g., 
according  to  the  Freedom  of  Information 
Act  or  the  Privacy  Act). 

Proposed  §§  121.1711  and  121.1712 
would  repeat  the  current  provisions 
relating  to  the  assignment  of  a  three 
judge  panel  (current  §  121.11(m))  and  (he 
filing  and  service  of  pleadings  (current 
§  121.11(n)).  The  provision  of  the  current 
regulations  concerning  enforcement  and 
extensions  of  time  limitations  (current 
§  121.11(1))  would  be  made  part  of  the 
proposed  section  relating  to  the  filing 
and  service  of  pleadings.  The  proposed 
rule  would  permit  the  time  limitations 
for  the  filing  of  a  Notice  of  Appeal  to  be 
waived  in  extraordinary  circumstances. 
For  example,  where  a  procurement  is 
cancelled  at  or  about  the  same  time  as 
the  formal  size  determination,  the  30- 
day  period  to  appeal  passes,  and  the 
procurement  is  then  reinstated,  a 
concern  would  be  able  to  file  a  Notice  of 
Appeal,  in  the  discretion  of  the  Presiding 
Judge.  A  provision  would  be  added  to 
proposed  §  121.1712(c)  that  would 
require  a  party  to  petition  for  an  in 
camera  order  to  withhold  proprietary 
information  from  the  public  and  from 
other  parties  if  such  information  is 
offered  into  evidence. 

Proposed  §  121.1713  would  clarify  the 
language  of  the  provisions  relating  to  the 
authority  and  fimctions  of  a  Presiding 
Judge  in  a  size  appeal  (current 
§  121.11(o)).  Proposed  §  121.1613(d) 
would  explicitly  authorize  the  Presiding 
Judge  to  permit  discovery  upon  motion. 
This  provision  would  expand  current 
§  121.11(o)(6)  (which  authorizes  the 
Presiding  Judge  to  take  or  cause 
depositions  to  be  taken)  by  explicitly 
allowing  discovery  other  than 
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depositions.  Proposed  §  121  1613|e) 
would  authorize  the  Presiding  Judge  to 
issue  protective  orders  in  the  context  of 
discovery  (e.g.,  to  limit  the  harassment 
of  one  party  by  another  party).  This 
deviates  from  current  §  121.11(o)(2) 
which  authorizes  protective  orders 
without  any  guidance.  Proposed 
§  121.1713(g)  would  authorize  the 
Presiding  judge  to  issue  in  camera 
orders,  pursuant  to  §  121.1717.  to  protect 
documents  or  oral  testimony  offered  in 
evidence  from  general  disclosure. 
Proposed  §  121.1713(j)  would  amend 
current  §  121.11{o)(8)  by  expressly 
authorizing  oral  argument  in  all  size 
appeals  proceedings. 

Proposed  §  121.1714  would  specify  the 
rules  that  apply  to  oral  hearings  and 
telephone  conferences.  These  rules  are 
currently  set  forth  in  §  121.11(p].  Size 
appeals  will  generally  be  decided  by  the 
Presiding  Judge  based  on  the  written 
record,  without  an  oral  hearing.  As 
under  the  current  regulations,  oral 
hearings  will  only  be  authorized  where 
there  is  a  genuine  dispute  as  to  a 
material  fact  which  cannot  be  resolved 
except  by  confrontation  of  witnesses. 
Proposed  §  121.1715  would  repeat  the 
prohibition  against  ex  parte 
communications  currently  contained  in 
§121.11(q). 

Proposed  §  121.1716  would  set  forth 
the  rules  relating  to  subpoenas.  These 
rules  are.  for  the  must  part,  the  same  as 
those  contained  in  current  §  121.11(w). 
The  proposed  rule  would  clarify  that 
only  parties  to  the  proceeding  may 
request  that  a  subpoena  be  issued. 
Current  §  121.n(w){l)  authorizes  the  use 
of  subpoenas  only  with  respect  to  oral 
hearings.  The  proposed  rule  would  not 
contain  this  limitation  on  the  use  of 
subpoenas.  In  addition,  this  section  of 
the  proposed  rule  would  limit  the  use  of 
protective  orders  in  the  context  of 
subpoenas  to  protect  against 
harassment,  undue  expense  or  breach  of 
confidentiality  (the  same  limitations 
currently  contained  in  §  121.11(w)(15)). 

Upon  motion  and  a  showing  of  good 
cause,  proposed  §  121.1717  would  give 
the  Presiding  Judge  the  authority  to 
order  documents  or  oral  testimony  to  be 
received  in  camera.  Any  person  seeking 
disclosure  of  in  camera  documents  or 
access  to  testimony  could  make  a 
written  request  to  the  Presiding  Judge 
who  issued  the  ;/?  camera  order.  The 
Presiding  Judge  could  grant  or  deny  the 
request  in  whole  or  in  part.  Where  a 
request  for  disclosure  has  been  denied 
in  whole  or  in  part,  an  appeal  could  be 
taken  to  the  Assistant  Administrator  for 
the  Office  of  Hearings  and  Appeals.  An 
appeal  could  also  be  taken  to  the 
Assistant  Administrator  for  the  Office  of 


Hearings  and  Appeals  where  the 
original  motion  for  an  in  camera  order 
was  denied  in  whole  or  in  part.  Jn 
camera  materials  would  be  segregated 
from  the  docket  file  and  protected  from 
public  disclosure  until  the  termination  of 
the  in  camera  treatment,  either  by 
expiration  of  the  order  or  a  successful 
appeal  seeking  disclosure  of  the  in 
camera  materials. 

Proposed  §  121.1"18  would  set  forth 
the  rules  applicable  to  the  record 
compiled  in  a  size  appeal.  These  rules 
are  basically  the  same  as  those 
contained  in  current  §  121,ll(r).  The 
date  that  the  record  is  closed  when  no 
oral  hearing  is  held  would  be  changed 
by  the  proposed  rule  to  20  calendar  days 
after  the  Office  of  Hearings  and 
Appeal's  issuance  of  the  notification  of 
the  filing  of  an  appeal.  The  Presiding 
Judge  would  be  able  to  amend  the  date 
that  the  record  is  closed  upon  notice  to 
all  parties  to  the  proceeding.  This 
change  would  provide  greater  certainty 
than  the  language  of  §  121.11{r)(2)  of  the 
current  regulation.  The  post-hearing 
procedures  of  proposed  §  121.1719, 
specifying  the  rules  which  apply  to 
proposed  findings  and  conclusions,  are 
the  same  as  those  contained  in  current 
§  121.11(s). 

Proposed  §  121.1720  would  combine 
the  provisions  of  current  §  121.11(t) 
("Decision")  and  (u)  ("Notice  of 
Decision")  into  one  section.  The 
decision  of  the  Office  of  Hearings  and 
Appeals  is  the  final  decision  of  SBA 
concerning  the  concern's  size.  It  is 
effective  immediately  and  binds  all 
parties  to  a  proceeding.  Since  the  term 
"party"  is  defined  by  §  121.1702(b)  of  the 
proposed  rule  (as  well  as  by 
§  121.11(b)(3)  of  the  current  regulations) " 
to  include  ail  alleged  affiliates  of  the 
concern  whose  size  is  at  issue  that 
participate  in  or  are  specifically 
afforded  the  opportunity  to  participate 
in  the  proceeding  by  the  Presiding  Judge, 
a  decision  finding  concern  X  to  be  large 
because  it  is  affiliated  with  concern  Y 
and  together  their  annual  receipts 
exceeds  the  applicable  size  standard 
would  bind  concern  Y  if  the  Presiding 
Judge  asked  concern  Y  to  participate 
even  if  concern  Y  declined  (i.e.,  concern 
Y  would  necessarily  be  large  because  of 
such  decision). 

Proposed  §  121.1721  would  set  forth 
the  procedures  by  which  a  decision  by 
the  Office  of  Hearings  and  Appeals 
could  be  reconsidered.  Upon  notice  to 
all  parties  to  the  proceeding,  the  three- 
judge  panel  could  reopen  the  proceeding 
on  its  own  initiative  at  any  time  after  a 
written  decision  has  been  issued  and 
enter  a  new  decision.  This  proposed 
section  would  replace  current 


§  121.11(v),  "Termination  of 
Jurisdiction."  In  order  to  be  able  to 
reopen  a  proceeding  on  its  own 
initiative,  the  authority  of  the  three- 
judge  panel  could  not  cease  upon  the 
issuance  of  a  decision  (as  per  the 
current  regulations).  The  proposed  rule 
would  permit  a  party  to  file  a  petition 
for  reconsideration  of  the  decision  in 
lieu  of  a  motion  to  reopen  the 
proceeding.  The  sole  ground  upon  which 
a  petition  for  reconsideration  could  be 
based  would  be  new  questions  raised  by 
the  decision  concerning  which  the 
petitioner  had  no  previous  opportunity 
to  present  evidence  or  argument.  In 
addition,  in  cases  where  SBA  has  not 
previously  appeared,  and  was  not  so 
asked  to  appear  by  the  Presiding  Judge, 
SBA  could  file  a  petition  for 
reconsideration  where  the  decision 
allegedly  presents  significant  issues  of 
precedential  importance.  In  order  for 
SBA  to  file  such  a  petition,  the  decision 
would  have  to  have  a  significant  impact 
on  the  program  area  involved.  A 
decision  which  affects  only  the  concerns 
involved  in  the  appeal,  without 
impacting  upon  the  program  area  under 
which  the  appeal  was  brought,  would 
not  warrant  SBA  to  file  a  petition  for 
reconsideration.  Regardless  of  who  files 
a  petition  for  reconsideration,  the  Office 
of  Hearings  and  Appeals  could  grant  or 
deny  the  petition  in  its  discretion.  The 
proposed  rule  would  permit  any  party  to 
oppose  a  petition  for  reconsideration. 
The  filing  of  a  petition  for 
reconsideration  would  not  stay  the 
immediate  effect  of  a  decision  by  the 
Office  of  Hearings  and  Appeals,  unless 
explicitly  ordered  by  the  panel. 

Proposed  §  121.1722  would  repeat  the 
provision  of  current  §  121.11(x) 
concerning  the  delegation  of  authority  to 
another  Judge  in  the  Office  of  Hearings 
and  Appeals  to  participate  in  rendering 
a  final  decision  where  a  Judge  on  the 
three-judge  panel  is  unavailable.  The 
proposed  rule  would  make  a  slight 
clarification  in  the  language  of  this 
provision  from  the  current  regulations. 

This  proposed  rule,  if  promulgated  in 
final  form,  could  be  considered  a  major 
rule  within  the  meaning  of  Executive 
Order  12291  because  it  contains  several 
substantive  provisions  which  determine 
whether  a  concern  in  any  industry  may 
be  considered  small  for  purposes  of 
Federal  assistance.  In  addition,  this  rule 
may  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601,  e^  seq. 
Consequently,  SBA  offers  the  following 
regulatory  impact  analysis  and  initial 
regulatory  flexibility  analysis  for  the 
purpose  of  compliance  with  the 
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pertinent  requirements  of  those  two 
measures: 

(1)  Description  of  potential  benefits  of 
the  rule:  This  revision  taken  as  a  whole 
would  provide  SBA,  other  Federal 
agencies,  and  concerns  seeking  Federal 
assistance  as  small  businesses  with  size 
procedures  which  are  easier  to  use  and 
understand.  The  restructured  Part  121 
would  clearly  identify  all  the  applicable 
size  rules  for  each  specific  small 
business  assistance  program.  Confusion 
as  to  whether  a  general  rule  applies  to  a 
specific  program  will  be  eliminated.  The 
revision  would  also  provide  clearer 
guidance  concerning  the  procedures  by 
which  a  concern  may  protest  the  size  of 
another  concern  and  appeal  the  decision 
in  a  formal  size  determination.  The  rule 
would  clarify  how  the  size  procedures, 
established  over  time,  will  be  applied.  It 
is  our  belief  that  SBA  would  benefit  by 
the  revision  since  its  purpose  is  to 
clarify  the  regulatory  framework 
governmg  the  size  program  and  thus 
provide  for  more  efficient 
administration. 

(2)  Description  of  potential  costs  of 
the  rule:  There  should  be  no  costs 
inherent  in  the  revision  which  are  not 
presently  involved  in  the  administration 
of  the  size  program.  The  procedures 
contained  in  the  proposed  rule  are 
basically  the  same  rules  currently 
contamed  in  Part  121  of  SBA's 
regulations.  The  proposed  rule  would  be, 
for  the  most  part,  a  reorganization  of  the 
current  rules  into  a  format  which  is 
easier  to  use  and  understand.  The  rule 
would  not  impose  monetary  or  other 
types  of  costs  upon  SBA.  other  Federal 
agencies,  or  those  entities  seeking  small 
business  status.  The  rule  would  not 
change  the  specific  size  standards  which 
apply  to  particular  industries  and  SIC 
Codes  and,  thus,  would  not  determine 
who  is  and  who  is  not  eligible  for 
specific  assistance  programs. 

(3)  Descripition  of  the  net  benefits  of 
the  rule:  This  revision,  taken  as  a  whole, 
should  clarify  existing  ambiguities  in 
and  provide  a  more  logical  progression 
to  SBA's  size  regulations. 

(4)  Description  of  reasons  why  this 
action  is  being  considered  and 
objectives  of  the  rule:  The  reasons  why 
this  rule  is  being  proposed  and  its 
objectives  are  contained  above  in  the 
Supplementary  Information  to  this 
proposed  rule. 

(5)  Legal  basis  for  proposed  rule:  The 
legal  basis  of  this  proposed  rule  is 
sections  3(a]  and  5(b)(6)  of  the  Small 
Business  Act.  15  U.S.C.  632(a)  and 
634(b)(6). 

(6)  Description  of  entities  to  which  the 
rule  would  apply:  The  proposed  rule 
would  clarify  the  methodology  of 
establishing  size  standards,  clarify  the 


procedures  by  which  a  concern  may 
protest  the  size  of  another  concern  to  or 
request  that  a  formal  size  determination 
be  performed  by  SBA,  and  amend 
certain  provisions  having  substantive 
effect  on  whether  a  concern  is 
considered  small.  Any  entity  wishing  to 
be  considered  small  or  to  so  protest  or 
request  a  formal  size  determination 
would  be  affected  by  the  rule. 

(7)  Federal  rules:  There  are  no  Federal 
rules  which  duplicate,  overlap  or 
conflict  with  the  proposed  rule.  SBA  has 
statutorily  been  given  exclusive 
jurisdiction  in  establishing  size 
standards.  These  procedures  are  part  of 
that  exclusive  jurisdiction. 

(8)  Significant  alternatives  to  the 
proposed  rule:  The  changes  set  forth  in 
these  proposed  regulations  from  the 
current  size  regulations  would  clarify 
existing  ambiguities  and  conform  the 
size  regulations  to  SBA  policies  and 
precedents.  Thus,  there  are  no 
significant  alternatives  which  would 
accomplish  the  stated  objectives  of  this 
proposed  rule. 

SBA  certifies  that  this  proposed  rule 
would  not  add  any  new  reporting  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  Ch  35.  SBA  form  355.  appearing  in 
§§  121.1605  and  121.1607  of  this 
proposed  rule,  has  been  approved  by  the 
Office  of  Management  and  Budget  under 
number  3245-0101.  SBA  Form  723, 
appearing  in  §  121.1006(d)  of  this 
proposed  rule,  has  been  approved  by  the 
Office  of  Management  and  Budget  under 
number  0596-0021. 

List  of  Subjects  in  13  CFR  Part  121 

Small  businesses,  Standard  Industrial 
Classification  Codes. 

Accordingly,  pursuant  to  the  authority 
set  forth  in  sections  3(a)  and  5(b)(6)  of 
the  Small  Business  Act,  15  U.S.C.  632(a) 
and  634(b)(6),  SBA  hereby  proposes  to 
amend  Title  13  of  the  Code  of  Federal 
Regulations  by  redesignating  the  table  in 
§  121.2  into  a  new  §  121.600  and  revising 
the  table  heading,  and  revising  the 
remainder  of  Part  121  to  read  as  follows: 

PART  121— SMALL  BUSINESS  SIZE 
REGULATIONS 


Sec. 

121.100 

121.101 

121.102 

121.200 

121.201 

121.202 


Statutory  provisions. 
Congressional  policy. 
Authority  to  set  size  standards. 
General  provisions. 
Piirpose  of  the  SBA  size  program. 
General  outline  of  SBA's  size 
program. 

121.203  Notification  by  concern  of  adverse 
size  determination. 

121.204  Effect  of  adverse  size  determination 
and  recertification. 


Sec 

121.300  Functions  and  responsibilities  of 
SBA  offices. 

121.301  Office  of  Size  Standards  Staff. 
121302    Office  of  General  Counsel. 

121.303  The  Size  Policy  Board. 

121.304  The  Office  of  Hearings  »  Appeal. 

121.305  Regional  offices 
121.400     Definitions. 
121401     Affiliation. 

121.402  Annual  receipts. 

121.403  Business  concern  or  concern. 

121.404  Employees. 

121.405  Key  employee. 

121.406  Not  dominant  m  field  of  operation. 

121.407  Number  of  employees. 

121.500  Changes  in  size  standards. 

121.501  General. 

121.502  Methodology  for  enumerated 
industries. 

121.503  Sources  of  data. 

121.600    Standard  Industrial  Classification 

Codes  and  size  standards. 
121.700    Petitions  for  review  of  size  standard 

adjustments  and  industry  category 

designations. 

121.800  Small  business  eligibility  for  SBA 
financial  assistance. 

121.801  Programs  covered. 

121.802  Establishment  of  the  size  standard. 

121.803  Time  at  which  size  is  determined. 

121.804  Procedures  prior  to  a  formal  size 
determination. 

121.805  Business  loan  to  refinance  existing 
loan. 

121.900    Size  eligibility  for  Government 

procurement. 
121.9(T1     Programs  covered. 

121.902  Ejitablishment  of  the  size  standard. 

121.903  Binding  size  determinations. 

121.904  Time  at  which  size  is  determined. 

121.905  Self-certification. 

121.906  Limitation  on  subcontracting. 

121  907    Manufactured  products  under  small 
business  set  aside  procurements. 

121.908  Multiple  item  procurements. 

121.909  Size  procedures  under  SBA's 
certificate  of  competency  program. 

121.910  Manufactured  products  in  an 
unrestricted  procurement  for  certificate 
of  competency  purposes. 

121.911  Size  standards  under  SB.^'B  section 
8(d)  subcontracting  program. 

121.912  Size  procedures  under  SBA's  section 
8(d)  subcontracting  program. 

121.1000  Size  eligibility  for  sales  or  lease  of 
government  property. 

121.1001  Programs  covered. 

121.1002  Establishment  of  the  size  standard. 

121.1003  Binding  size  determinations. 

121.1004  Time  at  which  size  is  determined. 

121.1005  Self-certification. 

121.1006  Sales  of  government  owned  timber 
other  than  special  salvage  timber  sales 
ISSTS). 

121.1007  Special  salvage  timber  sales 
(SSTS). 

121.1008  Leasing  government  land  for  coal 
mining. 

121.1009  Leasing  of  government  land  for 
uranium  mining. 

121.1010  Sales  of  government  owned 
petroleum. 

121.1011  Stockpile  purchases. 
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121.1102 
121.1103 
121.1104 
121.1105 
121  1106 


Sec. 

121.1012    Sales  or  lease  of  government 

property  other  than  property  subject  to 
§§  121  1006  thru  §  121.1011." 
121.1100    Size  eligibility  for  the  Minority 
Small  Business  and  Capita!  Ownership 
Development  (Section  8(a))  Program. 
1211101     Programs  covered. 

Establishment  of  the  size  standard. 
Time  at  which  size  is  determined. 
Section  8(a)  self-certificalion. 
Limitation  on  subcontracting. 
Manufactured  products  under 
section  8(a)  contracts, 

121.1107  Multiple  item  procurements. 

121.1108  Eligibility  of  section  8(a)  concern 
for  other  SBA  assistance. 

121  1200     Size  eligibility  for  the  small 

business  innovation  research  program. 
121.1201     Program  covered. 

Establishment  of  the  size  standard. 
Binding  size  determinations. 
Time  at  which  size  is  determined. 
Self-certification. 
Size  eligibility  for  paying  reduced 
patent  fees. 
121,1301     Program  covered. 

Establishment  of  the  size  standard. 
Binding  size  determinations. 
Time  at  which  size  is  determined. 
Self-certification, 
Size  eligibility  of  financial 
institutions  for  purposes  of  Sections  8(d| 
and  15(g)  of  the  Small  Business  Act. 
121.1401     Program  covered. 

Establishment  of  the  size  standard. 
Binding  size  determinations. 
Time  at  which  size  is  determined. 
Self-certification. 

Size  eligibility  for  compliance  with 
programs  of  other  agencies. 
121.1501     Programs  covered. 

Size  standards  of  other  agencies. 
Establishment  of  the  size  standard. 
Time  at  which  size  is  determined. 
Procedures  for  SBA  size 
determinations. 
121  1600     Procedures  for  formal  size 
determinations. 

121.1601  Who  may  initiate. 

121.1602  Who  makes  formal  size 
determinations. 

121.1603  Protest  procedures. 

121.1604  Form  of  protest. 

121.1605  Notification  of  protest  and  filing  of 
Form  355. 

121  1606    Making  the  size  determination. 

121.1607  Receriific:ations. 

121.1608  SiC  appeals. 

121.1700    Procedures  for  size  and  SIC  Code 

appeals. 
121  1701     Jurisdiction  of  Office  of  Hearings 

and  Appeals. 
121,1702     Definitions. 
1211703    Who  may  appeal. 
121  1''04     Where  to  appeal. 

1211705  Time  limits  for  appeals. 

1211706  Initiation  of  appeal. 

121  1707     Scope  of  appeal  and  burden  of 

proof. 
12M708    Response  to  notice  of  appeal. 
121  1709     Intervention. 
121.1710     Docket  file. 
121  1711     Assignment  of  three  judge  panel. 
121  1712    Filing  and  service  of  pleadings. 


121.1202 
121.1203 
121.1204 
121.1205 
121.1300 


121  1302 
121  1303 
121.1304 
121.1305 
121.1400 


121.1402 
121.1403 
121.1404 
121.1405 
121.1500 


121.1502 
121.1503 
121.1504 
121.1505 


Sfc 

121 1713    Authority  and  functions  of 

presiding  judge. 
121  1714    Oral  hearings  and  telephone 

conferences. 
121.1715    Prohibited  ex  parte 

communications. 
121-1716     Subpoenas. 

121.1717  In  camera  orders. 

121.1718  The  record. 

1211719    Post-hearing  procedures. 
121.1720     Decision. 
121  1721     Reconsideration  of  decision. 
121.1722    Delegation  of  authority  when  judge 
not  available. 
Authority:  Sections  3(a)  and  5(b)(6)  of  the 
Small  Business  Act.  as  amended  (15  U.S.C. 
632(a).  634(b)(6)). 

§  121.100    Statutory  provisions. 
§  121.101     Congressional  policy. 

Section  2(a)of  the  SmdU  Business  Act, 
15  U.S.C.  631(a).  sets  forth  the 
Congressional  policy  that  the 
Government  should  ensure  that  a  fair 
proportion  of  the  Government's 
procurement  needs  be  placed  with  small 
business  enterprises. 

§  121.102    Authority  to  set  size  standards 

Sections  3(a)  and  8(b)(6)  of  the  Small 
Business  Act.  15  U.S.C.  632(a)  and 
637(b)(6).  authorize  the  Small  Business 
Administration  (SBA)  to  determine 
which  business  enterprises  are  to  be 
designated  "small  business  concerns" 
within  any  industry. 

§121200    General  provisions. 

§121.201     Purpose  of  the  SBA  size 
program. 

(a)  To  implement  statutory  policy. 
Congress  established  the  Small  Business 
Administration  (SBA)  in  1953  and  gave 
it  the  responsibility  to  administer  a 
range  of  programs  designed  to  achieve 
specified  socio-economic  goals. 
Generally,  eligibility  for  assistance 
under  SBA  programs  requires  that  a  firm 
be  "small."  In  addition,  other  Federal 
agencies  may  implement  programs  for 
which  a  "small"  size  is  an  eligibility 
criterion.  Both  the  actual  setting  of  size 
standards  (i.e..  the  size  specification  of 
"small")  and  the  determination  of  which 
concerns  fall  within  these  standards  and 
accordingly  qualify  as  "small"  are 
powers  delegated  to  the  Administrator 
of  the  SBA. 

(b)  Federal  assistance  should  not  be 
regarded  as  permanent  nor  as  the 
primary  source  of  a  firm's  receipts.  It 
should  be  used  to  assist  a  firm  to 
compete  in  the  regular  business  world, 
without  becoming  dependent  on 
continuing  Government  aid.  Small 
businesses  should  plan  for  the  day  when 
they  can  compete  without  assistance. 


§  121.202    General  outline  of  SBA  s  size 
program. 

The  basic  operation  of  SBA's  Size 
Program  is  as  follows:  (a)  SBA 
establishes  the  appropriate  size 
standards  applicable  to  particular 
standard  industrial  classification  codes 
(see  §121.600  of  this  part). 

(b)  SBA  determines  which  concerns 
qualify  as  "small"  under  the  appropriate 
size  standard.  This  process  often 
includes  a  self-certification  procedure 
by  which  a  concern  certifies  its  size 
eligibility  and  may  involve  a  protest  or 
request  for  a  formal  size  determination 
(see  §  121.1600  of  this  part  for  the 
procedures  concerning  size  protests  and 
requests  for  formal  size  determinations). 
This  process  is  separately  explained  for 
each  assistance  program  (see  §§  121.800 
through  121.1500  of  this  part). 

(c)  An  adversely  affected  concern  or 
other  interested  parties  may  obtain  a 
review  of  the  size  determination  by 
SBA's  Office  of  Hearings  and  Appeals 
(see  §  1211700  of  this  part) 

§  121.203     Notification  by  concern  of 
adverse  size  determination. 

If  a  concern  has  been  determined  by 
SBA  to  be  ineligible  as  a  small  business 
under  a  particular  size  standard,  and  it 
has  already  certified  itself  to  be  a  small 
business  on  a  pending  Government 
procurement  or  on  another  assistance 
application,  subject  to  the  same  or  a 
lower  size  standard,  it  shall  immediately 
notify  the  contracting  officer  or  the 
appropriate  Government  official  of  such 
adverse  size  determination.  (See 
§  121.1607  of  these  regulations  for  the 
Recertification  Procedure.) 

§121.204     Effect  of  adverse  size 
determination  and  recertification. 

If  SBA  has  made  a  formal  size 
determination  that  a  particular  concern 
is  not  small,  the  concern  will  be  deemed 
ineligible  within  such  applicable  size 
standard  for  any  assistance  under  the 
Small  Business  Act,  the  Small  Business 
Investment  Act  of  1958  or  other 
applicable  law,  unless  it  is  thereafter 
recertified  by  SBA  as  a  small  business. 
A  change  in  circumstances  may  provide 
a  basis  for  an  application  for 
recertification.  (See  §§  121.1606(h)  and 
121.1607  of  this  part  for  specific 
provisions  as  to  the  effect  of  and 
procedures  for  recertification.) 

§  121.300    Functions  and  responsibilities 
of  SBA  offices. 

§  121.301     Office  of  size  standards  staff. 

(a)  SBA  s  Office  of  Size  Standards 
Staff  shall:  (1)  Develop  and  recommend 
small  business  size  standards: 
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(2)  Consider  and  fake  appropriate 
action  on  written  requests  to  change 
existing  size  standards  or  establish  new 
size  standards: 

(3)  Conduct  industry  hearings 
pertaining  to  size  standards,  when 
necessary: 

(4)  Conduct  reviews  of  industry  size 
standards,  pursuant  to  §  121.700  of  these 
regulations,  where  credible  evidence  is 
submitted  by  a  pf:ti'ioner  that  such  a 
review  is  warranted; 

(5)  Perform  other  related  functions 
(e.g..  industry  studies)  as  may  be 
appropriate  to  administer  the  SBA  size 
standards  program. 

(h|  Reque.sts  to  change  the  existing  or 
t'stabhsh  new  size  standards  should  be 
addressed  to  the  Director,  Size 
Standards  St.iff.  1441  L  Street  NW., 
Washington  CC  20415.  These  requests 
should  include  information  relative  to 
the  economic  conditions  and  stnicture  of 
the  entire  national  industry,  as  well  as 
specific  reasons  and  justifications  for 
the  change  or  new  size  standard.  Any 
request  to  change  an  e.xisting  size 
standard  should  provide  information 
concerning  the  effect  such  a  change 
would  have  on  the  Federal  procurement 
process. 

(c)  If  no  size  standard  for  an  industry 
has  been  established  in  this  part,  then 
SBA,  upon  request,  may  issue  a 
temporary  size  standard  for  the  industry 
in  question  by  publishing  an  interim 
emergency  rule  in  the  Federal  Register 
with  an  opportunity  for  public  comment 
in  accordance  with  the  .-Xdministrative 
Procedure  Act 

§  121.302    CHfice  of  General  Counsel 

The  Office  of  General  Counsel  shall: 
(a)  Develop,  coordinate,  and  recommend 
regulations  and  procedures  to  assist  in 
implementing  Ihe  size  standards: 

(b)  l';;ion  motion  or  other  appropriate 
pleadings,  represent  the  agency  in 
proceedings  bpfore  the  Office  of 
I  learings  and  Appeals  in  order  to 
present  the  position  of  the  SBA: 

(c|  Represent  the  agency  in 
connection  with  any  matter  arising  out 
of  this  Part  121  before  the  C-^mptroller 
General,  other  agencies  and  the  courts. 

§  121.303    The  Size  Policy  Board. 

(a)  The  SBA  Size  Pohcy  Board 
considtTS  and  makes  lecommendations 
relating  to  improvements  in  SBA 
regulations,  procedures  and  directives 
concerning  size  matters,  including  size 
standards. 

(b)  The  members  of  the  SBA  Size 
Policy  Board  are:  (1)  The  Associate 
Adminislrato"-  for  Procurenient 
(Chairperson): 

(2)  The  Associate  Administrator  for 
Finance  and  Investment: 


(3)  The  Associate  Administrator  for 
Minority  Small  Business/Capital 
Ownership  Development: 

(4)  The  Assistant  Administrator  for 
Innovation.  Research  &  Technology; 

(5)  The  Director  of  the  Size  Standards 
Staff; 

(6)  The  Chief  Counsel  for  Advocacy; 

(7)  One  Regional  Administrator, 
designated  by  the  Administrator; 

(8)  The  General  Counsel  (non-voting, 
advisory  member); 

(9)  The  Assistant  Administrator  for 
Hearings  and  Appeals  (non-voting, 
advisory  member); 

§  1 2 1 .304    The  Office  of  Hearings  & 
Appeals. 

Pursuant  to  the  provisions  of 
§  121.1700  of  this  Part,  SBA's  Office  of 
Hearings  and  Appeals  will  review 
appeals  and  make  final  decisions 
affirming,  reversing  or  modifying: 

(a)  Determinations  by  the  SBA 
Regional  Offices,  made  pursuant  to 

1 121.1600  of  this  part,  as  to  a  concern's 
small  business  size  status  (size  status 
determinations); 

(b)  Designations  by  contracting 
officers,  protested  to  SBA  pursuant  to 
§  121.1600  of  this  Part  or  changed  by 
SBA  pursuant  to  §  121.902(d)  or 

§  121.n02(d)  of  this  Part,  as  to  the 
Standard  Industrial  Classification  (SIC) 
Code  into  which  the  product  or  service 
is  felassified  and/or  as  to  the  Small 
Business  Administration  size  standard 
applicable  thereto  (product  or  service 
classifications). 

§  121.305    Regional  offices. 

(a)  The  Regional  Offices  of  SBA  shall 
make;  (1)  Formal  size  determinations 
pursuant  to  a  protest  (under  §  121.1600 
of  this  part)  against  the  self-certification 
of  a  concern  in  connection  with 
eligibility  for  government  set  asides 
(§  121.900  of  this  part),  eligibility  for 
sales  or  leases  of  government  property 
(§  121.1000  of  this  part),  or  eligibility  for 
SBA's  Small  Business  innovation  and 
Research  Program  (§  121.1200  of  this 
part). 

(2)  Where  necessary  in  connection 
with  a  size  determination  or  size  appeal, 
product  or  service  classifications  and/or 
size  standard  designations  where  an 
unclear,  incomplete,  incorrect  or  missing 
classificadon/designation  has  been 
made  by  the  contracting  officer. 

(3)  Formal  size  determinations  (under 
§  121.1600  of  this  part)  pursuant  to  a 
request  by  a  section  8(a)  participant 
whose  status  as  a  small  business  is  not 
verified  by  SBA  in  connection  with  a 
particular  section  8(a)  procurement 

(§  121.1100  of  this  part).  Formal 
determinations  shall  also  be  made  by 
the  Regional  Offices  in  connection  with 


such  applications  for  section  8(a) 
assistance  upon  request  by  an  SB,'\ 
official. 

(4)  Formal  sire  determinations  (under 
§  121.1600  of  this  part)  pursuant  to  a 
request  therefore  by  an  applicant  for 
any  assistance  program  of  SBA  not 
otherwise  provided  for,  adversely 
affected  by  a  size  status  finding  made 
by  an  official  of  SBA,  or  by  a  size  status 
finding  made  by  a  participating  financial 
institution  or  a  small  business 
investment  company  in  connection  with 
an  application  for  financial  assistance 
(§  121.800  of  this  part).  Formal  size 
determinations  shall  also  be  made  by 
the  Regional  Office  in  connection  witli 
applications  for  program  assistance 
upon  request  by  the  appropriate 
program  official  of  SBA,  a  participating 
financial  institution  or  a  small  business 
investment  company. 

(b)  Except  for  SBA's  small  business 
set  aside  program  and  SBA's    Small 
Business  Innovation  and  Research 
program,  formal  size  determinations 
shall  be  made  by  the  SBA  Regional 
Office  serving  the  geographical  area  in 
which  the  principal  office  of  the 
protested  concern  or  applicant  concern, 
excluding  its  affiliates,  is  located. 
Fonnal  size  determinations  in  the  small 
business  set  aside  program  and  SBA's 
Small  Business  Innovation  Research 
program  shall  be  made  by  the  SBA 
Regional  Office  serving  the  geographical 
area  of  the  headquarters  of  the  offeror, 
regardless  of  the  location  of  parent 
companies  or  affiliates. 

(c)  The  Regional  Administrator  may 
request  a  formal  size  determination 
whenever  he/she  deems  it  appropriate. 

§  121.400    Definitions. 

§  121.401     Affiliation. 

(a)  General  rule.  (1)  Except  as 
otherwise  noted,  size  determinations 
shall  include  the  applicant  concern  and 
all  its  domestic  and  foreign  affiliates. 
Moreover,  all  affiliates,  regardless  of 
whether  organized  for  profit,  must  be 
included. 

(2)  Except  as  otherwise  provided  in 
this  section,  concerns  are  affiliates  of 
each  other  when  either  directly  or 
indirectly 

(i)  One  concern  controls  or  has  the 
power  to  control  the  other,  or 

(ii)  A  third  pnrty  or  parties  controls  or 
has  the  power  to  control  both,  or 

(iii)  Such  an  "identity  of  interest" 
between  or  among  parties  exists  so  that 
affiliation  may  be  presumed. 

(3)  In  determining  whether  affiliation 
exists,  consideration  shall  be  given  to  all 
appropriate  factors,  including  common 
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ownership,  common  management,  and 
contractual  relationships, 

(b)  Exclusion  from  affiliation 
coverage.  Portfolio  or  client  concerns 
owned  in  whole  or  substantial  part  by 
investment  companies  licensed,  or 
development  companies  qualifying 
under  the  Small  Business  Investment 
Act  of  1958,  as  amended,  or  by 
IPAestment  Compa-'.ies  registered  under 
the  Investment  Company  Act  of  1940,  as 
amended,  concerns  wholly  owned  by 
Indian  Tribes  and  incorporated  as 
economic  instrumentalities  of  such 
tribes,  or  concerns  wholly  owned  by 
Alaska  Regional  or  Village  Corporations 
organized  pursuant  to  the  Alaska  Native 
Claims  Settlement  Act  (43  U.S.C.  1601,  et 
seq.]  are  not  considered  affiliates  of 
such  investment  companies, 
development  companies,  tribes  or 
Alaska  Regional  or  Village 
Corporations. 

(c)  Nature  of  control  in  determining 
affiliation.  (1)  Every  business  concern  is 
considered  to  have  one  or  more  parties 
who  directly  or  indirectly  control  or 
have  the  power  to  control  it.  Control 
may  be  affirmative  or  negative  and  it  is 
immaterial  whether  it  is  exercised  so 
long  as  the  power  to  control  exists. 

Example.  A  parly  owning  50  percent  of  the 
voting  stock  of  a  concern  would  have 
negative  power  to  control  such  concern  since 
such  party  can  block  any  action  of  the  other 
stockholders.  Also,  the  bylaws  of  a 
corporation  may  permit  a  stockholder  with 
less  than  50  percent  of  the  voting  stock  to 
block  any  actions  taken  by  the  other 
stockholders.  Affilialion  exists  when  one  or 
more  parties  have  the  power  to  control  a 
concern  while  at  the  same  time  another  party, 
or  other  parties,  may  be  in  control  of  the 
concern  at  the  will  of  the  party  with  the 
power  to  control. 

(2)  Control  can  arise  through  stock 
ownership;  occupancy  of  director, 
officer  or  key  employee  positions: 
contractual  or  other  business  relations: 
or  combinations  of  these  and  other 
factors. 

(3)  Control  can  arise  through 
management  positions  where  a 
concern's  voting  stock  is  so  widely 
distributed  that  no  effective  control  can 
be  estabhshed. 

Example.  In  a  corporation  where  the 
officers  and  directors  own  various  size  blocks 
of  stock  tolaiiing  40  percent  of  a  concern's 
voting  stock,  but  no  officer  or  director  has  a 
block  sufficient  to  give  him  control  or  the 
power  to  control  and  the  remaining  60 
percent  is  widely  distributed  with  no 
individual  stockholder  having  a  slock  interest 
greater  than  10  percent,  management  has  the 
power  to  control. 

(d)  Identity  of  interest  between  and 
among  persons  as  an  affiliation 
determinant.  Affiliation  can  arise 


between  or  am.ong  two  or  more  persons 
with  an  identity  of  interest,  such  as 
members  of  the  same  family  or  persons 
with  comimon  investments  in  more  than 
one  concern.  In  determining  who 
controls  or  has  the  power  to  control  a 
concern,  persons  with  an  identity  of 
interest  may  be  treated  as  though  they 
were  one  person. 

(e)  Affiliation  through  stock 
ownership.  [1)  A  person  is  presumed  to 
control  or  ha\e  the  power  to  control  a 
concern  if  he  or  she  owns  or  controls  or 
has  the  power  to  control  50  percent  or 
more  of  its  voting  stock. 

(2)  A  person  is  presumed  to  control  or 
have  the  power  to  control  a  concern 
even  though  he  or  she  owns,  controls  or 
has  the  power  to  control  less  than  50 
percent  of  the  concern's  voting  stock,  if 
the  block  of  stock  he  or  she  owns, 
controls  or  has  the  power  to  control  is 
large  as  compared  with  any  other 
outstanding  block  of  stock. 

(3)  If  two  or  more  persons  each  owns, 
controls  or  has  the  power  to  control  less 
than  50  percent  of  the  votmg  stock  of  a 
concern,  the  persons  have  an  "identity 
of  mterest"  (see  paragraph  (d)  of  this 
section);  and  the  aggregate  of  these 
minority  holdings  is  large  as  compared 
with  any  other  stock  holding,  the 
presumption  arises  that  each  such 
person  controls  or  has  the  power  to 
control  the  concern. 

(f)  .affiliation  arising  under  stock 
options,  convertible  debentures,  and 
agreements  to  merge.  Stock  options. 
convertible  debentures,  and  agreements 
to  merge  (including  agreements  in 
principiej  are  generally  considered  to 
have  a  present  effect  on  the  power  to 
control  the  coricem.  Therefore,  m 
making  a  size  determination,  such 
options,  debentures,  and  agreements  are 
generally  trrnted  as  though  the  rights 
held  thereunder  had  been  exercised. 
However,  an  affiliate  cannot  use  such 
options  and  debentures  to  appear  to 
terminate  its  control  over  another 
concern  before  it  actually  does  so. 

Example  1.  If  company  "A"  holds  an  option 
to  purchase  a  controlling  interest  in  company 
"B,"  the  situation  is  treated  as  though 
company  "A'  had  exercised  its  rights  and 
had  become  owner  of  a  controlling  interest  in 
company  "B,    The  employees  or  annual 
receipts,  as  the  case  may  be,  of  both  concerns 
must  be  taken  into  account  in  determining 
size 

Example  2.  If  large  company  "A"  holds  70% 
(70  of  100  outstanding  shares)  of  the  voting 
slock  of  company  "B  "  and  gives  a  third  party 
an  option  to  purchase  25  shares  of  concern 
"B",  compan\  "B"  will  be  deemed  to  be  an 
affiliate  of  company  "A"  until  the  third  party 
actually  exercises  its  option  to  purchase  such 
shares.  In  order  to  prevent  large  company 
"A"  from  circumventing  the  intent  of  the 


regulation  which  gives  present  effect  to  stock 
options,  the  option  is  not  considered  to  have 
present  effect  in  this  case. 

Example  3.  If  company  "A"  has  entered 
into  an  agreement  to  merge  with  company 
"B"  in  the  future,  the  situation  is  treated  as 
though  the  merger  has  taken  place. 

(g)  Affiliation  under  voting  trusts.  If 
the  primary  purpose  of  a  voting  trust,  or 
similar  agreement,  is  to  separate  voting 
power  from  beneficial  ownership  of 
voting  stock  for  the  purpose  of  shifting 
control  of  or  the  power  to  control  a 
concern  in  order  that  such  concern  or 
another  concern  may  qualify  as  a  small 
business  within  the  size  regulations, 
such  voting  trust  shall  not  be  considered 
valid  for  this  purpose  regardless  of 
whether  it  is  or  is  not  recognized  w  ithin 
the  appropriate  jurisdiction.  However,  if 
a  voting  trust  is  primarily  entered  into 
for  a  legitimate  purpose  other  than  that 
described  above,  and  it  is  recognized 
within  the  appropriate  jurisdiction,  it 
may  be  considered  valid  for  the  purpose 
of  a  size  determination. 

(h)  Affiliation  through  common 
management.  Affiliation  generally  arises 
where  officers,  directors,  or  key 
employees  serve  as  the  majority  or 
otherwise  as  the  controlling  element  of 
the  board  of  directors  and/ or  the 
management  of  another  concern, 
(i)  Affiliation  through  common 
facilities.  Affiliation  generally  arises 
where  one  concern  shares  office  space 
and/or  employees  and/or  other  facilities 
with  another  concern,  particularly 
where  such  concerns  are  in  the  same  or 
related  industry  or  field  of  operations,  or 
where  such  concerns  were  formerly 
affiliated. 

(j)  Affiliation  with  a  newly  organized 
concern.  Affiliation  generally  arises 
where  former  officers,  directors, 
principal  stockholders,  and/or  key 
employees  of  one  concern  organize  a 
new  concern  in  the  same  or  a  related 
industry  or  field  of  operation,  and  serve 
as  its  officers,  directors,  principal 
stockholders,  and/or  key  employees, 
and  the  one  concern  is  furnishing  or  will 
furnish  the  other  concern  with 
subcontracts,  financial  or  technical 
assistance,  bid  or  performance  bond 
indemnification,  and/or  other  facilities, 
whether  for  a  fee  or  otherwise. 

(k)  Affiliation  through  contractual 
relationships.  Affiliation  generally 
arises  where  one  concern  is  dependent 
upon  another  concern  for  contracts  and 
business  to  such  a  degree  that  its 
economic  viability  would  be  in  jeopardy 
without  such  contracts/business. 

(1)  Affiliation  under  joint  venture 
arrangements.  (1)  A  joint  venture  for 
size  determination  purposes  is  an 
association  of  concerns,  with  interests 
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in  any  degree  or  proportion,  formed  by 
contract,  express  or  implied,  to  engage 
in  and  carry  out  a  single,  specific 
business  venture  for  joint  profit  for 
which  purpose  they  combine  their 
efforts,  property,  money,  skill  and 
knowledge,  but  not  on  a  continuing  or 
permanent  basis  for  conducting  business 
generally.  The  determination  whether  an 
entity  is  a  joint  venture  is  based  upon 
the  facts  of  the  business  operation, 
regardless  of  how  the  business 
operation  may  be  designated  by  the 
parties  involved.  An  agreement  to  share 
profits/  losses  proportionate  to  each 
party's  contribution  to  the  business 
operation  is  a  significant  factor  in 
determining  whether  the  business 
operation  is  a  joint  venture. 

(2)  For  the  purpose  of  financial 
assistance  to  a  joint  venture,  the  parties 
thereto  are  considered  to  be  affiliated 
with  each  other.  Where  the  financial 
assistance,  however,  is  to  a  concern  for 
its  own  use,  outside  the  joint  venture,  an 
affiliation  determination  shall  not 
automatically  arise  from  the  existence 
of  the  joint  venture  arrangement.  In  this 
latter  situation,  the  existence  of 
affiliation  shall  be  determined  under 
these  regulations. 

(3)  Concerns  bidding  on  a  particular 
procurement  or  property  sale  as  joint 
venturers  are  affiliated  with  each  other 
with  regard  to  performance  of  the 
contract.  This  determination  of 
affiliation  does  not  extend  to  other 
contracts  or  business  outside  the  joint 
venture  arrangement. 

(4)  An  ostensible  subcontractor  which 
performs  or  is  to  perform  primary  or 
vital  requirements  of  a  contract  may 
have  such  a  controlling  role  that  it  must 
be  considered  a  joint  venturer  affiliated 
on  the  contract  with  the  prime 
contractor.  In  determining  whether 
subcontracting  rises  to  the  level  of 
affiliation  as  a  joint  venture,  SBA 
considers  whether  the  prime  contractor 
has  unusual  reliance  on  the 
subcontractor. 

(5)  Even  though  a  concern  might  not 
be  an  affiliate  of  its  joint  venturers  for 
the  purpose  of  operations  apart  from  the 
joint  venture,  it  nevertheless  must 
include  its  proportionate  share  of  the 
joint  venture  receipts  in  determining  its 
eligibility  under  the  size  standards. 

(m)  Affiliation  under  franchise  and 
license  agreements.  In  determining 
whether  the  franchisor  controls  or  has 
the  power  to  control  and.  therefore,  is 
affiliated  with  the  franchisee,  the 
restraints,  relating  to  standardized 
quality,  advertising,  accounting  format 
lind  other  provisions,  imposed  on  a 
franchisee  by  its  franchise  agreement 
shall  generally  not  be  considered, 
provided  that  the  franchisee  has  the 


right  to  profit  from  its  efforts  and  bears 
the  risk  of  loss  commensurate  with 
ownership.  Alternatively,  even  though  a 
franchisee  may  not  be  controlled  by  the 
franchisor  by  virtue  of  such  provisions 
in  the  franchise  agreement,  control  and, 
thus,  affiliation  could  arise  through  other 
means,  such  as  common  ownership, 
common  management  or  excessive 
restrictions  upon  the  sale  of  the 
franchise  interest. 

§  121.402    Annual  receipts. 

(a)  In  size  determinations  where  the 
standard  is  "annual  receipts."  size 
eligibility  requires  that  the  concern  may 
not  exceed  the  "annual  receipts"  in  that 
standard. 

(b)  Definitions.  For  the  purpose  of 
determining  annual  receipts  of  a 
concern: 

(1)  "Accrual  basis"  means  a  method 
of  accounting  in  which  accounts  and 
notes  receivable  are  recorded  in  the 
regular  books  of  account  for  the  period 
in  which  the  firm  first  has  a  claim  of 
right  to  them.  "Claim  of  right"  has  the 
meaning  attributed  to  it  by  the  U.S. 
Internal  Revenue  Service  (IRS). 

(2)  "Receipts"  is  defined  to  include  all 
revenue  in  whatever  form  received  or 
accrued  from  whatever  source,  including 
from  the  sales  of  products  or  services, 
interest,  dividends,  rents,  royalties,  fees, 
or  commissions,  reduced  by  returns  and 
allowances.  However,  the  term 
"receipts"  excludes  proceeds  from  sales 
of  capital  assets  and  investments, 
proceeds  from  transactions  between  a 
concern  and  its  domestic  and  foreign 
affiliates,  proceeds  from  payments  of 
notes  receivable  and  accounts 
receivable,  and  amounts  collected  as  an 
agent  for  another,  sui  ..  as  gross 
bookings  on  which  ?  commission  is 
earned  (in  which  case  only  the 
commission  earned  would  constitute 
revenue)  or  such  as  taxes  collected  for 
remittance  to  a  taxing  authority. 

(3)  "Regular  books  of  account"  means 
the  general  ledger  or  other  book  of  final 
entry  and,  if  used,  the  journals  or  other 
books  of  original  entry. 

(4)  "Completed  fiscal  year"  means  a 
taxable  year  not  including  any  short 
period.  "Taxable  year"  and  "short 
period"  heve  the  meaning  attributed  to 
them  by  the  IRS. 

(5)  Unless  otherwise  defined  in  this 
section,  all  terms  shall  have  the  meaning 
attributed  to  them  by  the  IRS. 

(c)  Period  of  measurement.  "Annual 
Receipts"  of  a  concern  which  has  been 
in  business  for  3  or  more  completed 
fiscal  years  means  the  arithmetic  annual 
average  revenue  of  the  concern  over  its 
last  3  completed  fiscal  years  (total 
revenue  compiled  over  the  entire  3-year 
period  would  be  divided  by  three). 


"Annual  Receipts"  of  a  concern  which 
has  been  in  business  for  less  than  3 
fiscal  years  means  the  arithmetic  annual 
average  revenue  over  the  time  period 
the  concern  has  been  in  business.  (Total 
revenues  compiled  over  the  period  the 
concern  has  been  in  business,  divided 
by  the  number  of  weeks,  including 
fractions  of  a  week,  the  concern  has 
been  in  business,  multiplied  by  52). 

(d)  Method  of  determining  annual 
receipts.  (1)  Revenue  may  be  taken  from 
the  regular  books  of  account  of  the 
concern.  If  the  concern  so  elects,  or  has 
not  kept  regular  books  of  account,  or  the 
IRS  has  found  such  records  to  be 
inadequate  and  has  reconstructed 
income  of  the  concern,  then  revenue  as 
shown  on  the  Federal  Income  Tax  return 
of  the  concern  may  be  used  in 
determining  annual  receipts.  Provided; 
that  subject  to  the  exception  in 
paragraph  (d)(2)  of  this  section,  revenue 
shown  on  the  regular  books  of  account 
or  the  Federal  Income  Tax  return  on  a 
basis  other  than  accrual  must  be 
restated  to  show  revenue  on  an  accrual 
basis.  Further,  where  the  completed 
contract  method  of  determining  income 
has  been  used,  revenue  must  be  restated 
to  a  percentage  of  completion  method 
prior  to  determining  annual  receipts. 

(2)  Where  the  Federal  Income  tax 
return  of  a  concern,  restated  if 
necessary  pursuant  to  paragraph  (d)(1) 
of  this  section  to  reflect  the  percentage 
of  completion  method,  shows  its  annual 
receipts  to  be  less  than  75%  of  the 
applicable  size  standard,  the  concern 
need  not  restate  its  revenue  to  an 
accrual  basis  prior  to  determining 
annual  receipts. 

[e]  Annual  receipts  of  affiliates.  (1)  If 
a  concern  has  acquired  an  affiliate  or 
been  acquired  as  an  affiliate  during  the 
applicable  averaging  period,  the  "annual 
receipts"  in  determining  size  status 
include  the  receipts  of  both  the 
applicant  and  the  affiliate.  Furthermore, 
this  aggregation  of  the  receipts  of  both 
the  applicant  end  its  affiliate  applies 
during  the  entire  period  used  in 
computing  size  (usually  the  preceding 
three  complete  fiscal  years)  rather  than 
only  for  the  period  after  the  affiliation 
arose. 

(2)  The  "annual  receipts"  of  a  concern 
which  had  been  an  affiliate  of  the 
applicant  during  part  of  the  period  used 
in  determining  size  (usually  the 
preceding  three  completed  fiscal  years), 
but  was  not  an  affiliate  at  the  time  of 
self-certification  for  the  assistance  in 
question,  are  not  included  within  the 
computation  of  "annual  receipts"  in 
making  size  determinations.  This 
exclusion  of  "annual  receipts"  of  a 
former  affiliate  applies  during  the  entire 
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period  used  in  computing  size,  rather 
than  only  for  the  period  after  which  the 
affiliation  ceased. 

§  121.403    Business  concern  or  concern. 

A  business  concern  eligible  for 
assistance  as  a  small  business  is  a 
business  entity,  including  its  affiliates, 
organized  for  profit,  with  a  place  of 
business  located  in  the  United  States 
and  which  makes  a  significant 
contribution  to  the  U.S.  economy 
through  payment  of  taxes  and/or  use  of 
American  products,  materials  and/or 
labor.  Such  business  entity  must  be  at 
least  51  percent  owned  and  controlled 
by  an  individual(s)  who  is(are)  citizens 
of  or  lawfully  admitted  permanent 
resident  aliens  in  the  United  States,  or 
by  another  business  entity  (or  entities) 
eligible  for  assistance  under  this  section. 

(a)  To  be  eligible  as  a  small  business 
for  a  Government  procurement,  a 
business  entity  must  incur  more  than  50 
percent  of  the  direct  material,  direct 
labor,  and  applied  overhead  of  the 
contract  in  the  United  States,  unless  the 
procuring  activity  requires  otherwise. 

(b)  Such  business  entity  may  be  in  the 
legal  form  of  an  individual 
proprietorship,  partnership,  corporation, 
joint  venture,  association,  trust  or  a 
cooperative,  except  that  where  the  form 
is  a  joint  venture  there  can  be  no  more 
than  49  percent  participation  by  foreign 
business  entities  in  the  joint  venture. 

§  121.404    Employees. 

The  term  "employees"  means  all 
individuals  employed  on  a  full-time, 
part-time,  temporary,  or  other  basis. 
Such  other  basis  may  exist,  for  example, 
where  individuals  are  provided  by  an 
independent  employment  contractor  in 
an  apparent  effort  to  circumvent  these 
regulations. 

§121.405    Key  employee. 

A  key  employee  is  an  employee  who, 
because  of  his/her  position  in  the 
concern,  has  a  critical  influence  in  or 
substantive  control  over  the  operations 

or  management  of  the  concern. 

§  121.406    Not  dominant  in  field  of 
operation. 

A  business  concern  falling  within 
SBA's  size  standards  (set  forth  in 
§  121.600  of  this  Part)  is  deemed  not 
dominant  in  its  industry  or  field  of 
operation. 

§  121.407    Numl>er  of  employees. 

In  size  determinations  where  the 
standard  is  "number  of  employees,"  size 
eligibility  requires  that  the  concern  may 
not  exceed  the  number  of  employees  in 
that  standard. 

(a)  "Number  of  employees"  means  the 
average  employment  of  the  concern, 


including  the  employees  of  its  domestic 
and  foreign  affili&tes,  based  upon 
employment  during  each  of  the  pay 
periods  for  the  preceding  completed  12 
calendar  months. 

(b)  In  computing  average  emplojinent 
part-time  and  temporary  employees  are 
counted  as  full  time  employees  for  each 
applicable  pay  penod. 

(c)  If  a  concern  has  not  been  in 
business  for  12  months,  "number  of 
employees"  means  the  average 
employment  of  the  concern,  including  its 
affiliates,  during  each  of  the  pay  periods 
during  which  it  has  been  in  business. 

(d)  If  a  concern  has  acquired  an 
affiliate  or  has  been  acquired  as  an 
affiliate  dunng  the  applicable  averaging 
period,  the  "number  of  employees"  in 
determining  size  status  includes  both  the 
employees  of  the  applicant  and  the 
affiliate.  Furthermore,  this  aggregation 
of  the  employees  of  both  the  applicant 
and  its  affiliate  applies  dunng  the  entire 
period  used  in  computing  size  (usually, 
the  preceding  12  months)  rather  than 
only  for  the  period  after  the  affihation 
arose. 

(e)  The  employees  of  a  concern  which 
had  been  an  affiliate  of  the  applicant 
during  part  of  the  period  used  in 
determining  size  (usually  the  preceding 
12  months),  but  was  no  longer  an 
affiliate  at  the  time  of  self-certification 
for  the  assistance  in  question,  are  not 
included  within  the  computation  of 
"number  of  employees"  in  making  size 
determinations.  This  exclusion  of 
employees  of  a  former  affiliate  applies 
during  the  entire  period  used  in 
computing  size. 

§  121.500    Changes  In  size  standards. 

§  121.501    General. 

Any  proposed  size  standard  change 
will  be  published  in  the  Federal  Register 
and  will  include  a  description  of  the 
various  factors  considered  in  devising 
the  size  standard.  Such  proposal  will 
also  identify'  the  number  of  small 
businesses  which  would  be  affected  by 
the  change  in  the  size  standard. 

§  121.502    MetNxJology  fof  enumerated 
industries. 

(a)  Where  the  Administrator 
determines  that,  for  any  of  the  four 
industry  categories  specified  below,  the 
combined  number  of  small  business  set 
aside  contracts  and  section  8(a)  awards 
exceeds  an  average  of  30  percent  of  the 
dollar  value  of  the  total  Federal  contract 
awards  for  that  industry'  category  for  the 
most  recently  completed  three  Federal 
fiscal  years,  the  Administrator  shall 
adjust  the  size  standard(s) 
corresponding  to  the  SIC  Code(s)  for 
such  industry'  category  to  a  size  that  will 
likely  reduce  the  combined  number  of 


such  set  aside  contracts  and  section  8(a) 
awards  to  approximately  30  percent  of 
the  total  value  of  P^edera!  contracts  to  be 
awarded  for  that  industry  category.  This 
section  applies  only  to  the  size 
standards  for  the  following  industry 
categories: 

(1)  Construction  (All  SIC  Codes  in 
Major  Groups  15, 16  and  17  of  the  SIC 
System); 

(2)  Architectural  and  engineering 
services,  including  surveying  and 
mapping  services  (SIC  Codes  8711.  8712 
and  8"13)-, 

(3)  Ship  building  and  ship  repair  (SIC 
Code  3731);  and 

(4)  Refuse  systems  and  related 
services  (SIC  Code  4953). 

(b)  Any  adjustment  made  to  a  size 
standard  pursuant  to  this  subsection 
may  be  petitioned  as  set  forth  in 
§  121.700  of  these  regulations. 

§  121.503    Sources  of  data. 

The  basic  sources  of  data  used  in 
establishing  size  standards  include:  The 
Standard  Industrial  Classification 
Manual,  which  is  used  as  a  guide  in 
defining  industries;  U.S.  Bureau  of  the 
Census.  Economic  Censuses  including 
Concentration  Ratios  in  Manufacturing 
and  Enterprise  Statistics:  special 
tabulations  of  the  Enterprise  Statistics 
(prepared  for  SBA  by  the  U.S.  Bureau  of 
the  Census);  Annual  Sur\'ey  of 
Manufactures:  U.S.  Department  of 
Commerce.  US.  Industrial  Outlook, 
Survey  of  Current  Business,  and  County 
Business  Patterns:  Internal  Revenue 
Service,  Statistics  of  Income:  Dun  and 
Bradstreet,  DMI  Market  Profile:  and 
SBA's  small  business  data  base  (USEEM 
tabulations);  Federal  Procurement  Data 
System  statistics;  SBA's  own  extensive 
files  of  articles  and  correspondence; 
information  provided  by  trade 
associations;  and  other  appropriate 
sources. 

§  121.600    Standard  Industrial 
Classification  Codes  and  size  standards. 

The  followine  industry  size  standards 
apply  to  all  SB.A  programs  except  the 
sales  of  Government  property 
(§  121.1000);  physical  disaster  loans  (no 
size  standards);  non-physical  disaster 
loans.  Small  Business  Investment 
Companies.  Development  Companies, 
and  Pollution  Control  Bonds  (see 
§  121.800).  The  Standard  Industrial 
Classification  (SIC)  Codes  and 
corresponding  industry  size  standards 
are  set  forth  in  the  table  following  this 
section.  Their  relationship  to  the  various 
SBA  programs  is  set  forth  in  §§  121.800. 
121.900,  121.1100,  121  i:fX)  and  121.1400 
of  these  regulations.  The  table  column 
labeled  "SIC"  follows  the  standard 
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industrial  classification  codes  as 
published  by  the  U.S.  Government 
respectively  in  the  current  version  of  the 
Standard  Industrial  Classification 
Manual,  Office  of  Management  and 
Budget,  Executive  Office  of  the 
President.  The  Standard  Industrial 
Classification  Manual  is  intended  to 
cover  the  entire  field  of  economic 
activities.  It  classifies  and  defines 
activities  by  industry  categories  and  is 
the  source  used  by  SBA  as  a  guide  in 
defining  industries  for  size  standards.  (It 
is  available  for  sale  from  the  U.S. 
Government  Printing  Office  '  and  is  in 
the  reference  room  of  most  libraries.) 
The  number  of  employees  or  annual 
receipts  indicates  the  maximum  allowed 
for  a  concern  (including  its  affiliates)  to 
be  considered  small. 

Size  Standards  by  SIC  Industry 

•  *         •  *  * 

[Size  Standard  Table  is  redesignated 
from  old  §  121.2). 

§  121.700    Petitions  for  review  of  size 
standard  adjustments  and  Industry 
category  designations. 

(a)  Any  person  may  petition  the 
Administrator  at  any  time  to  review  an 
adjustment  to  a  size  standard  which 
was  made  pursuant  to  §  121.502  of  these 
regulations  in  order  to  reduce  the 
percentage  of  small  business  set-aside 
contracts  awarded  under  the  SIC  Code 
corresponding  to  such  size  standard  to 
approximately  30  percent  of  the  dollar 
value  of  the  total  Federal  contract 
awards  for  that  SIC  Code  if  the 
petitioner  presents  evidence  that  the 
adjustment  to  the  size  standard: 

(1)  Is  not  likely  to  achieve  that 
purpose,  and 

(2)  Has  caused  the  petitioner  to  suffer 
severe  financial  loss. 

(b)  Any  person  may  petition  the 
Administrator  at  any  time  to  review  any 
designation  of  an  industry  category  for 
the  purpose  of  possible  further 
segmentation  of  such  designation  due  to 
special  capital  equipment  needs  or 
special  labor  or  geographic  requirements 
or  to  recognize  a  new  industry  if  the 
petitioner  presents  evidence  that  the 
designation: 

(1)  Is  not  likely  to  assure  that  a  fair 
proportion  of  the  total  purchases  and 
contracts  for  property  or  services  for  the 
Government  in  that  industry  category 
are  placed  with  small  business 
concerns,  and 

(2)  Has  caused  the  petitioner  to  suffer 
severe  financial  loss. 

(c)  Within  30  days  of  receipt  of  the 
petition,  the  Administrator  shall  render 
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a  final  determination  as  to  whether 
credible  evidence  has  been  presented  to 
require  SBA  to  conduct  an  in-depth 
review  of  the  size  standard  adjustment 
or  industry  category  designation  in 
question. 

(d)  Where  a  review  of  the  adjustment 
or  designation  is  warranted.  SBA  will 
perform  an  in-depth  examination  of  the 
entire  industry  relating  to  the  size 
standard  adjustment  or  industry 
category  designation  in  question.  SBA 
will  publish  its  findings  concerning  the 
review  in  the  Federal  Register  at  the 
completion  of  the  review.  Any  proposed 
change  in  a  size  standard  or 
segmentation  of  an  industry  category 
designation  will  follow  the  normal 
notice  and  public  comment  rule-making 
procedures. 

§  121.800    Small  business  eligibility  for 
SBA  financial  assistance. 

§121.801    Programs  covered. 

These  sections  apply  to  small  size 
determinations  for  the  purpose  of  SBA 
financial  assistance,  including 
assistance  under  the  Business  Loan 
Programs,  the  Disaster  Loan  Programs 
(except  physical  disaster  assistance), 
the  Small  Business  Investment  Company 
Program,  the  Development  Company 
Programs,  the  Surety  Bond  Guaranty 
Program  and  the  Pollution  Guaranty 
Program, 

§  121.802    Establlshmertt  of  the  size 
standard. 

(a)(1)  An  applicant  concern  for  an 
SBA  Business  Loan.  Disaster  Loan 
(other  than  physical  disaster  loans),  and 
Pollution  Control  Guaranty  assistance 
must  meet  a  two-fold  size  standard.  It 
must  meet  the  size  standard  designated 
for  the  industry/classification  in  which 
the  applicant,  including  its  affiliates,  is 
primarily  engaged  and  the  size  standard 
that  the  applicant  concern,  not  including 
its  affiliates,  is  primarily  engaged.  These 
size  standards  are  set  forth  in  §  121.600 
of  this  regulation. 

(2)  For  financial  and/or  management/ 
technical  assistance  under  the  Small 
Business  Investment  Company  program 
and  the  Development  Company 
programs,  an  applicant  concern  must 
meet  one  of  the  following  standards: 

(i)  Together  with  its  affiliates,  it  does 
not  have  net  worth  in  excess  of  S6 
million,  and  does  not  have  average  net 
income  after  Federal  income  taxes 
(excluding  any  carry-over  losses)  for  the 
preceding  2  completed  fiscal  years  in 
excess  of  S2  million:  or 

(ii)  Together  with  its  affiliates,  it 
meets  the  size  standard  for  the  industry/ 
classification  in  which  it  is  primarily 
engaged  and,  excluding  its  affiliates. 
meets  the  size  standard  for  the  industry/ 


classification  in  which  it  is  primarily 
engaged.  These  size  standards  are  set 
forth  in  §  121.600  of  these  regulations. 

(3)  An  applicant,  including  its 
affiliates,  for  Surety  Bond  Guaranty 
assistance  must  not  have  average 
annual  receipts  for  its  preceding  three 
completed  fiscal  years  in  excess  of  $3.5 
million. 

(b)  In  determining  what  is  the  primary 
industry  in  which  a  concern  applying  for 
financial  assistance  is  engaged,  primary 
consideration  shall  be  given  to  the 
distribution  of  receipts,  employees  and 
costs  of  doing  business  among  differing 
industries  in  which  a  concern  is 
operating  for  the  most  recently 
completed  fiscal  year  of  the  concern. 
Other  factors  (e.g  .  patents,  contract 
awards,  assets)  may  be  considered. 

(c)  Where  the  size  standard  relates  to 
the  applicant  and  its  affiliates,  the 
determination  of  the  appropriate 
primary  business  and  accordingly,  the 
appropriate  size  standard  of  the 
applicant,  must  include  the  aggregates 
for  the  concern  and  its  affiliates. 
Furthermore,  the  application  of  size 
criteria  (i.e.  number  of  employees  or 
annual  receipts)  to  the  size  standard  is 
not  confined  to  the  operations  of  the 
primary  business  of  the  concern,  but 
must  measure  all  operations  of  the 
concern. 

(d)  Labor  Surplus  Area  & 
Redevelopment  Area  Differentials:  The 
applicable  size  standards  for  the 
purpose  of  all  SBA  financial  programs, 
excluding  the  Surety  Bond  Guarantee 
Program,  are  increased  by  25  percent 
whenever  the  concern  agrees  to  use  the 
assistance  within  a  "labor  surplus  area," 
or  "redevelopment  area." 
"Redevelopment  area"  is  defined  in  the 
Public  Works  Economic  Development 
Act  of  1965  (Pub.  L,  89-136,  79  Stat.  570, 
42  U.S.C.  3211),  "Labor  surplus  areas" 
are  listed  monthly  in  the  Department  of 
Labor  publication  "Area  Trends." 

§  121.803    Time  at  wtiicti  size  is 
determined. 

(a)  Except  in  the  case  of  Disaster  Loan 
assistance,  the  size  of  an  applicant  for 
SBA  financial  assistance  is  determined 
as  of  the  date  of  its  application  for  such 
financial  assistance.  Subsequent 
changes  in  size  between  the  date  of 
application  and  the  extension  of  SBA 
financial  assistance  will  not  affect  a 
firm's  size  status. 

(b)  Agreements  to  merge,  including 
agreements  in  principle,  stock  options, 
or  convertible  securities  and  other 
business  arrangements  affecting 
possible  future  affiliation  of  the  concern 
with  another  concern  or  change  of 
control  of  the  concern  are  considered  as 
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executed  as  of  the  date  of  the 
apphcation. 

(c)  In  the  case  of  applicable  disaster 
loan  assistance  (i.e.,  disaster  assistance 
other  than  physical  disaster  loans),  the 
size  status  and  the  relevant  size 
standards  are  determined  as  of  the  time 
the  disaster  commenced,  as  set  forth  in 
the  Disaster  Declaration. 

§  121.804    Procedures  prior  to  a  formal 
size  determination. 

(a)  An  applicant  for  SBA  financial 
assistance  shall  be  deemed  to  assert  as 
part  of  its  application  that  it  is  small 
under  the  applicable  SBA  size  standard. 

(b)  In  processing  such  application, 
SBA  shall  consider  the  size  of  the 
applicant  in  determining  eligibility. 
Where  applications  with  accompanying 
materials  contain  credible  information 
indicating  that  the  applicant  may  not  be 
small,  the  processing  official  shall  cause 
a  determination  to  be  made  as  to 
program  size  eligibility  based  on 
information  supplied  in  the  application 
and  any  other  information  requested. 

(c)  In  the  absence  of  credible 
information  indicating  otherwise,  a 
participating  financial  institution,  a 
small  business  investment  company,  a 
development  company,  a  surety  bond 
company,  or  a  pollution  control  guaranty 
issuing  authority  may  accept  at  face 
value  the  information  provided  by  the 
applicant  for  the  particular  financial 
assistance  involved. 

(d)  The  SBA  program  official  with 
authority  to  take  final  action  on  the 
assistance  requested  has  the  authority 
to  make  a  program  size  eligibility 
determination,  except  that  such  a 
determination  is  not  a  formal  size 
determination  as  described  in  §  121.1600 
of  these  regulations.  Where  he  or  she 
deems  it  appropriate,  such  a  formal  size 
determination  may  be  requested  prior  to 
a  determination  to  deny  eligibility  for 
such  assistance  on  the  grounds  of  size. 

(el  When  an  applicant  has  been 
denied  assistance  for  size  ineligibility 
because  the  SBA  program  official  has 
found  it  to  be  other  than  small,  the 
applicant  may  request  a  formal  size 
determination  (pursuant  to  §  121.1600  of 
these  regulations)  with  the  SBA 
Regional  Office  serving  the  geographical 
area  in  which  the  SBA  office  denying 
the  assistance  is  located. 

(f)  When  requested  pursuant  to 
paragraph  (d)  or  (e)  of  this  section,  the 
SB.A  Regional  Office  shall  make  a 
formal  size  determination  in  accordance 
with  the  procedures  set  forth  in 
§  121.1600  of  these  regulations,  except 
that  the  time  limitations  shall  not  apply 
and  notification  of  the  request  and  the 
formal  size  determination  shall  be 
provided  to  requesting  officials  and/or 


SBA  program  officials  interested  in  the 

matter. 

§  121.805    Business  loan  to  refinance 
existing  loan. 

A  concern  which  applies  for  an  SBA 
loan  or  guarantee  to  refinance  an 
existing  SBA  loan  or  guarantee  but 
which,  since  the  date  of  the  original 
financing,  has  by  natural  growth  (as 
distinguished  from  e.g..  merger  or 
acquisition)  grown  to  a  size  which 
exceeds  the  applicable  size  standard,  is 
considered  as  small  for  the  purpose  of 
refinancing,  if  SBA  determines 
administratively  that  refinancing  is 
necessary  to  protect  the  Government's 
financial  interest. 

§  121.900    Size  eligibility  for  government 
procurement. 

§  1 2 1 .90 1     Programs  covered. 

These  sections  apply  to  size  for  the 
purpose  of  government  procurement 
programs,  including  government 
procurement  reserved  for  small  business 
(i.e.  the  small  business  set  aside 
program),  SBA's  Certificate  of 
Competency  Program,  and  the  Small 
Business  Subcontracting  Program 
authorized  under  section  8(d)  of  the 
Small  Business  Act.  The  contracting 
aspects  of  SBAs  Minority  Enterprise 
Program  (The  section  8(a)  Program)  are 
separately  covered  under  §  121.1100  of 
this  Part. 

§  121.902    Establistiment  of  ttie  size 
standard. 

(a)  Except  as  provided  in  §  121.912(a) 
of  these  regulations,  a  concern  which 
submits  an  offer  on  a  Government 
procurement  must  meet  the  size 
standard  determined  by  reference  to  the 
SIC  Code  as  specified  in  the  solicitation 
or  as  clarified,  completed,  supplied  or 
corrected  by  SBA  pursuant  to  paragraph 
(d)  of  this  section.  These  standards  are 
set  forth  in  §  121.600  of  these 
regulations, 

(b)  The  proper  SIC  Code  designation 
for  the  goods  or  services  being  procured 
is  that  which  best  describes  the  nature 
of  the  procurenipnt.  giving  primary 
consideration  to  the  industry 
descriptions  in  the  SIC  Manual,  the 
product  or  service  description  in  the 
solicitation  and  attachments  thereto,  the 
relative  value  of  each  of  the  components 
in  the  procurement  (if  in  fact  there  is 
more  than  one  component  which  makes 
up  the  end  item  being  procured)  and  the 
function  of  the  goods  or  services  being 
purchased.  Consideration  may  also  be 
given  to  previous  Government 
procurement  classifications  of  the  same 
or  similar  products  or  services, 
additional  information  on  the  industries 
and  on  the  product  or  service  procured, 


and  to  evaluations  on  which  industry 
classification  would  best  serve  the 
purposes  of  the  Small  Business  Act. 

(c)  The  determination  of  the 
appropriate  SIC  Code  designation  shall 
be  made  by  the  contracting  officer  of  the 
procuring  agency  or  his  authorized 
representative.  Both  the  SIC  Code 
designation  and  the  applicable  size 
standard  (i.e.,  number  of  employees  or 
annual  receipts)  shall  be  set  forth  in  the 
solicitation  and  such  determination  of 
the  contracting  officer  shall  be  final 
unless  appealed  to  SBAs  Office  of 
Hearings  and  Appeals  in  the  manner 
provided  in  §  121.1700  of  this  Part  or 
changed  by  SBA  pursuant  to  paragraph 
(d)  of  this  section. 

(d)  An  unclear,  incomplete  or  missing 
SIC  Code  designation  and/or  size 
standard  by  the  contracting  officer  or 
his  representative  in  the  solicitation  may 
be  clarified,  completed  or  supplied  by 
SBA,  if  necessary,  in  connection  with  a 
formal  size  determination  or  size  appeal. 
As  part  of  a  formal  size  determination  or 
size  appeal,  SBA  may  also  correct  an 
incorrect  SIC  Code  designation  and/or 
size  standard  designation  made  by  the 
contracting  officer  in  the  solicitation, 
after  giving  the  contracting  officer  an 
opportunity  to  comment  on  or  submit 
information  relating  to  such  designation 
to  SBA. 

(e)  Any  offeror  or  other  interested 
party  adversely  affected  by  a  SIC  Code 
designation  and/or  size  standard 
designation  by  the  contracting  officer  or 
the  appropriate  SBA  official  may  appeal 
such  designation  to  SBAs  Office  of 
Hearings  and  Appeals  under  the 
procedures  set  forth  in  §  121.1700. 

§  121.903     Binding  size  determinations. 

Size  and  SIC  Code  determinations  are 
formal  actions  by  the  appropriate  SBA 
officials,  pursuant  to  §§  121.1600  and 
121.1700  of  this  part,  based  upon  a 
specific  Government  procurement  and 
are  binding  upon  the  parties.  Opinions 
provided  by  SBA  to  contracting  officers 
or  others,  not  relating  to  a  specific 
government  procurement  and  not  given 
pursuant  to  §§  121.1600  or  121.1700  of 
this  part,  are  advisory  in  nature  and  not 
binding  size  determinations  under  these 
sections,  and  are  not  appealable. 

§121.904    Time  at  which  size  is 
determined. 

(a)  The  size  status  of  a  concern 
(including  its  affiliates)  is  determined  as 
of  the  date  of  its  written  self- 
certification  as  a  small  business.  The 
concern  shall  certify  that  it  is  a  small 
business  for  the  purpose  of  performing  a 
particular  contract  at  the  lime  it  submits 
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its  initial  offer  including  price  to  the 
procuring  agency  for  that  contract. 

(b)  Agreements  to  merge,  including 
agreements  in  principle,  stock  options, 
convertible  securities  and  other 
business  arrangements  affecting 
possible  future  affiliation  of  the  concern 
with  another  concern  or  change  of 
control  of  the  concern  are  considered 
executed  as  of  the  date  of  the 
certification. 

(c)  Where  a  solicitation  is  modified  so 
that  initial  offers  are  no  longer 
responsive  to  the  solicitation,  the 
concern  must  recertify  that  it  is  a  small 
business  at  the  time  it  submits  a 
responsive  offer  to  the  modined 
solicitation, 

§  121.905    Self  certification. 

(a)  A  concern  must  self-certify  itself  to 

be  small  under  the  appropriate  size 
standrird  as  specified  in  the  solicitation 
or  as  clarified,  completed,  supplied  or 
corrected  by  SBA  pursuant  to 
§  121.902(d)  of  these  regulations  (i.e., 
number  of  employees  or  average  annual 
receipts)  in  the  submission  of  its  initial 
offer  includmg  price  relating  to  a 
Government  procurement. 

(h)  In  the  absence  of  a  written  protest 
by  other  offerors  or  other  credible 
information  which  would  cause  a 
contracting  officer  or  SBA  to  question 
the  veracity  of  the  self-certification,  a 
contracting  officer  may  accept  the  self- 
certification  at  face  value  for  the 
particular  procurement  involved. 

(c)  P*rotests  against  the  self- 
certification  of  an  offeror  by  another 
offeror,  the  contracting  officer.  SBA,  or 
other  interested  parties  shall  be  made 
under  the  procedures  set  forth  in 
§  121.1fiOO  of  this  part. 

§  121.906    Limitation  on  subcontracting. 

A  CDiiCcrn  .aidv  not  be  awarded  a 
contract  for  a  Goverr.ment  procurement 
as  a  small  business  concern  under  this 
subpart  unless  the  concern  agrees  that — 

(a)  in  the  case  of  a  contract  for 
services  [except  construction),  the 
concern  will  perform  at  least  50  percent 
of  the  cost  of  the  contract  with  its  own 
employees; 

(b)  In  the  case  of  a  contract  for 
supplies  or  products  (other  than 
procurement  from  a  regular  dealer  in 
such  supplies  or  products),  the  concern 
will  perform  at  least  50  percent  of  the 
cost  of  the  manufacturing  the  supplies  or 
products  (not  including  the  cost  of 
materials): 

(c)  In  the  case  of  a  contract  for  general 
construction,  the  concern  will  perform  at 
least  50  percent  of  the  cost  of  the 
contract,  not  including  the  cost  of 
materuds.  with  its  own  employees;  and 


(d)  In  thp  case  of  a  contract  for 
construction  by  special  trade 
contractors,  the  concern  will  perform  at 
least  50  percent  of  the  cost  of  the 
contract,  not  including  the  cost  of 
materials,  with  its  own  employees. 

§  121.907     Manufactured  products  under 
small  business  set  aside  procurements. 

(a)  In  order  to  qualify  as  a  smail 
concern  in  Government  contracts 
reserved  for  small  business  (i.e.,  small 
business  set  asides)  for  the  procurement 
of  manufactured  products,  an  offeror 
must  be  a  "manufacturer"  or  a  "regular 
dealer"  within  the  meaning  of  the 
Walsh-Healey  Act,  and  must: 

(1)  Be  the  manufacturer  of  the  end 
item  being  produced;  or 

(2)  Except  as  noted  in  paragraphs  (d) 
and  (e)  of  this  section,  provide  products 
manufactured  by  other  concerns  which 
would  qualify  as  small  concerns  under 
the  procurement  (i.e.,  meet  the  size 
standard  for  the  product  acquired). 

(i)  The  applicable  size  standard  for 
such  smaU  business  nonmanufarturer  is 
that  of  the  wholesale  industry  of  the 
item  being  procured. 

(ii)  Any  nonmanufacturer  must  also 
furnish,  in  the  performance  of  the 
contract,  the  end  product  of  a  small 
business  manufacturer  or  producer  that 
was  manufactured  or  produced  in  the 
United  States. 

(iii)  Where  it  is  determined  by  SBA's 
Administrator  that  there  are  fewer  than 
two  small  manufacturers  of  the  specific 
end  product  being  procured,  a 
nonmanufacturer  need  not  provide  the 
product  of  a  small  business 
manufacturer. 

(b)  For  eize  determination  purposes, 
there  can  be  only  one  manufacturer  of 
the  end  item  being  acquired. 

{cj  The  manufacturer  for  the  purposes 
of  this  provision  is  the  concern  which, 
with  its  own  facilities,  performs  the 
primary  activities  in  transforming 
inorganic  or  organic  substances, 
including  the  assembly  of  parts  and 
components,  into  the  end  item  being 
acquired.  The  product  of  a  manufacturer 
possesses  characteristics  which,  as  a 
result  of  mechanical,  chemical,  or 
human  action,  it  did  not  possess  before 
the  original  substances,  parts,  or 
components  were  acquired  by  the 
concern.  The  product  of  a  manufacturer 
may  be  finished  in  the  sense  that  it  is 
ready  for  utilization  or  consumption,  or 
it  may  be  semifinished  to  become  a  raw 
material  for  a  concern  engaged  in 
further  manufacturing.  Firms  which 
perform  only  minimal  operations  upon 
the  item  being  procured  do  not  qualify 
as  manufacturers.  The  following  factors 
are  evaluated  in  determining  whether  a 
concern  ie  a  manufacturer  or  is 


performing  only  minimal  operations  for 
the  procurement: 

(1)  The  proportion  of  total  value  in  the 
end  product  added  by  the  efforts  of  the 
concern,  excluding  costs  of  overhead, 
testing,  quality  control,  and  profit; 

(2)  The  importance  of  the  elements 
added  by  the  concern  to  the  function  of 
the  end  product,  regardless  of  their 
relative  value. 

(d)  Where  the  manufactured  item 
being  acquired  is  a  kit  of  supplies  or 
other  goods,  provided  by  the  offeror  for 
a  special  purpose,  the  offeror  is  an 
eligible  small  business  for  the  purposes 
of  this  section  if  it  meets  the  size 
standard  for  the  SIC  Code  of  the  product 
acquired  and  if  more  than  50%  of  the 
total  value  of  the  contents  of  the  kit  was 
manufactured  by  concerns  which  would 
also  qualify  as  small  businesses  under 
the  size  standard  for  this  procurement. 
Under  this  provision,  the  offeror  need 
not  itself  be  the  manufacturer  of  any  of 
the  items  acquired.  Where  the 
Government  has  specified  an  item  (or 
items)  for  the  kit  which  is  (are)  not 
produced  by  small  business  concerns, 
then  such  item(s)  shall  be  excluded  from 
the  determination  of  total  value  for  the 
purposes  of  this  subsection. 

(e)  Where  the  procurement  of  a 
manufactured  item  is  processed  under 
Small  Purchase  Procedures,  as  defined 
in  the  Federal  Acquisition  Regulations 
(FAR),  the  offeror  is  an  eligible  small 
business,  regardless  of  the  size  status  of 
the  manufacturers  of  the  end  product  so 
long  as  the  products  acquired  are 
domestically  manufactured  and  the 
offeror  meets  the  size  standard  for  the 
wholesale  industry  of  the  item  being 
procured.  Under  this  provision,  the 
offeror  need  not  itself  be  the 
manufacturer  of  any  of  the  items 
acquired. 

§  121.903    Multiple  Item  procurements. 

If  a  procurement  calls  for  two  or  more 
specific  end  items  with  different  size 
standards  and  the  offeror  may  submit  an 
offer  on  any  or  all  end  items,  the  offeror 
must  meet  the  size  standard  for  each 
end  item  for  which  it  submits  an  offer.  If 
the  procurement  calls  for  more  than  one 
specific  end  item  and  an  offeror  is 
required  to  submit  an  offer  on  all  end 
items,  the  offeror  may  qualify  as  a  small 
business  for  such  procurement  if  it 
meets  the  size  standard  of  the  end 
item(s]  having  the  same  numerical 
standard  which  account(s)  for  the 
greatest  percentage  of  the  total  contract 
value. 

Example.  A  solicitation  requires  an  item 
costing  $2  million  with  a  SIC  Code  of  3613 
(750  employee  size  standard),  an  item  costing 
$4  million  with  b  StC  Code  of  3621  (1,000 
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employee  si7:e  s'andardl-  nnd  nn  item  costing 
$3  million  with  a  SIC  Code  of  3«22  (750 
employee  size  standard).  In  order  to  qualify 
as  d  small  business  foi  the  prix;urement,  an 
offeror  must  meet  the  750  employee  size 
standiird  berause  the  gredtPbl  peirentage  of 
the  Iota!  contract  value  has  a  'SO  employee 
size  standard  ($5  million  out  of  the  S9  million 
contract),  despite  the  fart  that  the  largest 
single  Item  ha.s  a  1.0()0  employee  size 
standard. 

§  121.909     Size  procedures  under  S8A  s 
certificate  of  competency  program. 

(a)  Upon  receipt  of  a  referral  for  a 
CertiHcate  of  Competency  (COC)  from  a 
procuring  agency  contracting  officer, 
SBA  shall  initiate  a  formal  size 
deterniination  at  the  time  it  supplies  the 
COC  application  materials  to  the 
concern  for  which  the  COC  rrfenal  was 
made. 

(b)  If  such  concern  applies  for  a  COC. 
a  formal  size  determination  shall  be 
made  in  accordance  with  the  procedures 
set  forth  in  §  121.1600  of  these 
regulations.  Such  formal  size 
determination  must  be  made  prior  to  the 
issuance  of  a  COC. 

(c)  Pursuant  to  §  121.904(a)  of  these 
regulations,  the  size  of  such  concern  is 
determined  as  of  the  date  of  its  written 
certification  that  it  is  a  small  business 
for  the  purpose  of  f>erforming  a 
particular  contract.  Size  is  not 
determined  as  of  the  date  of  such 
concern's  application  for  a  COC. 

§  121.910    Manufactured  products  In  an 
unrestricted  procurement  for  certificate  of 
competency  purposes. 

In  the  case  of  a  Certificate  of 
Competency  in  an  unrestricted 
procurement  for  a  maniifactured 
product,  a  conc;ern  is  a  qualified  small 
business  if  it  meets  the  size  standard  for 
the  SIC  Code  designated  for  the 
wholesale  industry  of  the  product  being 
acquired,  regardless  of  the  size  status  of 
the  manufacturer  thereof.  L'nder  this 
provision  the  offeror  need  not  be  the 
manufacturer  of  any  of  the  items 
acquired. 

§  121.91 1     Size  standards  under  SBA's 
section  8(d)  subcontractirKj  program. 

For  subcontracting  purposes  pursuant 
to  section  8(d)  of  the  Small  Busmess 
Act.  a  concern  is  small: 

(a)  In  connection  with  subcontracts  of 
SlO.tXX}  or  less  which  relate  to 
Government  procurements,  if  its  number 
of  employees  (including  its  affiliates) 
does  not  exceed  500  persons,  and 

(b)  In  connection  with  subcontracts 
exceeding  SlO.OOO  which  relate  to 
Government  procurements,  if  its  number 
of  employees  or  average  annua! 
receipts,  (including  its  affiliates),  does 
not  exceed  the  size  standard  for  the 
product  or  ser\  ice  it  is  providing  on  the 


subcontract  as  set  forth  in  §  121.600  of 

these  regulations. 

(Subcontracting  for  financial  services 
under  section  8(d)  of  the  Small  Business 
Act  is  covered  by  §  121.14(X)  of  tbese 
regulations). 

§121.912     Size  procedures  under  SBA  s 
section  8(d)  sut>contracting  program. 

(a)  A  concern  must  seli-certdy  its 
small  size  as  a  section  8(d) 
subcontractor.  The  basis  for  such  self- 
certification  is  set  forth  in  §  121.905(a)  of 
these  regulations. 

(b1  The  self-certification  of  a  concern 
proposing  to  subcontract  or 
subcontracting  under  section  8(d)  of  the 
.Small  Business  Act  may  be  protested 
pursuant  to  §  121.1600  of  this  part  by  the 
contracting  officer,  the  prime  contractor, 
the  appropriate  SBA  official  or  any  other 
interested  party. 

§  1 2 1 . 1 000     Size  eliglbiHty  for  safes  or 
lease  of  Government  property. 

5  121.1001     Programs  covered. 

These  provisions  apply  to  size  status 
for  the  purpose  of  the  sale  or  lease  of 
Government  property.  This  includes  the 
Timber  Sales  Program,  the  Special 
Salvage  Timber  Sales  Program  and  the 
sale  of  Government  petroleum,  coal  and 
uranium. 

§  121.1002     Estabtlshment  of  the  size 
standard. 

(a)  Size  status  for  the  purposes  of 
Government  sales  and  leases  under 
these  sections  is  determined  by 
reference  to  the  primary  industry  of  the 
applicant  business  concern:  Except,  (1) 
for  the  lease  of  Government  land  for  the 
purpose  of  coal  mining  or  uranium 
prospecting  and  mining  where  the 
nature  of  the  sales  contr:ict  is 
controlling  (See  §§  121.1CK>«  and 
121.1009).  (2)  In  the  case  of  sales  of 
Government  timber,  in  addition  to  the 
business  characteristics  of  the  applicant 
business  concern,  there  are  further 
conditions  relating  to  the 
implementation  of  the  executed  contract 
that  must  be  met  (See  §§  121,1006  and 
121.1007). 

(b)  In  determining  what  is  the  pnmary 
industry  in  which  a  concern  applying  for 
financial  assistance  is  engaged,  primary 
consideration  shall  be  given  to  the 
distribution  of  receipts,  employees  and 
costs  of  doing  business  among  differing 
industries  in  which  a  concern  is 
operating  for  the  most  recently 
completed  fiscal  year  of  the  concern.  All 
other  relevant  factors  (e.g.,  patents, 
contract  awards,  assets)  will  be 
considered. 


§  121.1003     Binding  siz'r  determinations 

Size  determinations  for  the  purpose  of 
Government  sales  and  leases  are  formal 
actions  by  the  appropriate  SB,^  officials 
pursuant  to  §§  121.1600  and  121.1700  of 
these  regulations,  based  upon  a  specific 
Government  sales  or  lease  and  are 
binding  upon  the  parties  thereto,  as 
provided  by  law.  Opinions  provided  by 
SBA  to  contracting  officers  or  others  not 
relating  to  a  specific  sale  or  lease  and 
not  given  pursuant  to  §  121.1600  or 
§  121.1700  are  advisory  in  nature  and 
not  binding  size  determinations  under 
these  sections,  and  are  not  appealable. 

§  1il.l004     Time  at  whicti  size  is 
determined. 

(a)  The  size  status  of  a  concern. 
including  its  affiliates,  is  determined  as 
of  the  date  of  its  written  self- 
certification  as  a  small  business  as  part 
of  the  concern's  submission  of  an  offer. 

(b)  Agreements  to  merge,  including 
agreements  in  principle,  stock  options, 
convertible  securities  and  other 
business  arrangements  affecting 
possible  future  affiliation  of  the  concern 
with  another  concern  or  change  of 
control  of  the  concern  are  considered 
executed  as  of  the  date  of  the  self- 
certification. 

§  121.1005     Self-certification. 

(a)  A  concern  shall,  as  and  when 
required  by  the  sale  solicitation,  self- 
certify  itself  to  be  small  in  the 
submission  of  an  offer  to  purchase  or 
lease  Government  property,  based  upon 
its  reasonable,  good  faith  application  of 
the  size  criteria  set  forth  in  these 
sections  and  the  absence  of  a  previous, 
still  outstanding  determination  by  SBA 
that  the  concern  is  ineligible  under  the 
same  or  a  lower  size  standard.  This  self- 
certification  includes  both  the 
measurement  criteria  (i.e.,  number  of 
employees  or  average  annual  receipts) 
and  acceptance  of  the  restrictions  upon 
the  resale  or  exchange  of  the  property 
purchased,  as  contained  in  these 
regulations. 

(b)  In  absence  of  a  written  protest  by 
other  offerors  or  other  credible 
information  which  would  cause  a 
contracting  officer  to  question  the 
veracity  of  a  concern's  self-certification 
as  a  small  business,  a  contracting  officer 
may  accept  the  self-certification  at  face 
value. 

(c)  Protests  dgamst  the  self- 
certification  of  an  ofieror  as  a  small 
business  by  another  offeror,  by  the 
contracting  officer  or  by  SBA  shall  be 
rrade  under  the  procedures  set  forth  in 
§  121.1600  of  these  regulations.  In 
addition,  requests  for  formal  size 
determinations  may  be  made  (pursuant 
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to  §  121.1600  of  these  regulations)  by 
SBA  or  another  Federal  agency,  in 
accordance  with  §  121.1500  of  these 
regulations,  for  the  purpose  of  the 
administration  of  a  Federal  property 
sales  program. 

§121.1 006  Sales  of  Government  owned 
timber  ottier  ttfan  special  salvage  timber 
sales  (SSTS). 

(a)  A  concern  which  submits  an  offer 
as  a  small  business  for  the  purchase  of 
Government  owned  timber,  other  than 
SSTS  timber,  qualifies  as  small  when  it: 

(1)  Is  primarily  engaged  in  the  logging 
or  forest  products  industry.  "Forest 
Products  Industry"  means  logging,  wood 
preserving,  and  the  manufacture  of 
lumber  and  wood  related  products  such 
as  veneer,  plywood,  hardboard,  particle 
board,  or  wood  pulp,  and  of  products  of 
which  lumber  or  wood  related  products 
are  the  principal  raw  materials:  and 

(2)  Together  with  its  affiliates,  does 
not  have  over  500  employees. 

(The  rules  for  determining  number  of 
employees  are  set  forth  in  §  121.407  of 
these  regulations.) 

(b)  In  addition  to  the  requirements  of 
paragraph  (a)  of  this  section,  where  the 
sale  of  the  Government  timber  is 
pursuant  to  a  small  business  set-aside 
and  the  offeror  does  not  intend  at  the 
time  of  the  offer  to  resell  the  timber,  a 
concern  qualifies  as  small  when: 

(1)  It  agrees  that,  in  manufacturing 
sawlogs  cut  from  the  Government 
timber,  it  will  do  so  only  with  its  own 
f.icilities  or  those  of  concerns  that 
qualify  under  paragraph  (a)  of  this 
section  as  a  small  business. 
Manufacture  of  logs  means,  at  a 
minimum,  a  breakdown  of  the  log  into  a 
rough  cut  of  the  finished  product:  and 

(2)  It  agrees,  if  standing  timber  or 
sawlogs  acquired  in  good  faith  from  the 
small  business  set-aside  sale  is  to  be 
resold,  not  to  sell  more  than  30%  of  the 
advertised  sawtimber  volume,  whether 
in  the  form  of  standing  timber  or 
sawlogs.  therefrom,  to  other  concerns 
which  do  not  qualify  as  small  business 
under  paragraph  (a)  of  this  section  (The 
term  "sell"  includes  but  is  not  limited  to 
the  exchange  of  sawlogs  for  saw  logs  on 
a  product-for-product  basis,  with  or 
v\ithout  monetary  adjustment,  and  an 
indirect  transfer,  such  as  the  sale  of  the 
assets  of  a  concern  after  it  has  been 
awarded  one  or  more  set-aside  sales  of 
timber):  and. 

(3)  It  agrees  that  if,  after  award  of  a 
set-aside  sale(s],  the  small  business 
concern  sells  out  to,  becomes  controlled 
by,  or  merges  with  a  large  business,  the 
resulting  entity  shall  sell  an  amount  of 
sawtimber  volume  from  each  of  the  set- 
aside  sales  to  one  or  more  small 
businesses  to  comply  with  the  (30%) 


volume  distribution  rule.  Any  agreement 
for  return,  directly  or  indirectly,  of  logs 
from  small  to  large  concerns  which 
exceeds  the  distribution  rule  shall 
constitute  noncompliance.  The 
sawtimber  volume  distribution 
restriction  shall  not  apply  to  the 
manufacture  of  preferential  timber  by  a 
small  business  concern  that  purchases 
the  set-aside  sale,  and  at  a  later  date 
exceeds  the  applicable  small  business 
size  standard  due  to  internal  growth. 
Internal  growth  includes  an  internal 
increase  in  number  of  employees 
without  change  of  control.  Also,  the 
distribution  restriction  shall  not  apply  to 
a  concern  which  certified  itself  to  be  a 
small  business  at  the  time  of  sale  award, 
but  was  later  determined  to  be  other 
than  small.  This  applies,  provided  that  a 
large  business  did  not  purchase,  assume 
control  of.  or  merge  with  the  small 
business  after  sale  award  date. 

(c)  In  addition  to  the  requirements  of 
paragraph  (a)  of  this  section,  where  the 
sale  of  the  Government  timber  is 
pursuant  to  a  small  business  set-aside 
and  the  offeror  intends  to  resell  the 
timber,  a  concern  qualifies  as  small 
when: 

(1)  It  agrees  that  it  will  not  sell  to  a 
concern  which  is  not  a  small  business 
within  the  meaning  of  paragraph  (a)  of 
this  section  more  than  30  percent  (50 
percent  in  Alaska)  of  such  timber.  The 
term  "sell"  includes  but  is  not  limited  to 
the  exchange  of  sawlogs  for  sawlogs  on 
a  product-for-product  basis  with  or 
without  monetary  adjustment,  and  an 
indirect  transfer,  such  as  the  sale  of  the 
assets  of  a  concern  after  it  has  been 
awarded  one  or  more  set-aside  sales  of 
timber  and 

(2)  It  agrees  that  if,  after  award  of  a 
set-aside  sale(s).  the  small  business 
concern  sells  out  to.  becomes  controlled 
by.  or  merges  with  a  large  business,  the 
resulting  entity  shall  sell  an  amount  of 
sawtimber  volume  from  each  of  the  set- 
aside  sales  to  one  or  more  small 
businesses  to  comply  with  the  (30%) 
volume  distribution  rule.  Any  agreement 
for  return,  directly  or  indirectly,  of  logs 
from  small  to  large  concerns  which 
exceeds  the  distribution  rule  shall 
constitute  noncompliance. 

(d)  In  order  to  monitor  compliance 
with  the  resale  restrictions  of  this 
section,  the  offeror  must  maintain,  for  a 
period  of  3  years,  the  name,  address, 
and  size  status  of  each  concern  to  which 
the  timber  or  sawlogs  were  sold  and  the 
log  species,  grades  and  volumes 
involved.  Such  concern,  and  any 
subsequent  small  business  concern  that 
acquires  the  sawlogs.  also  shall  require 
its  small  business  purchasers  to 
maintain  similar  records  for  a  period  of 
3  years.  Further,  if  the  timber  purchased 


is  not  to  be  resold  in  the  form  of 
sawlogs.  but  is  to  be  manufactured  into 
lumber  or  timber  by  a  concern  other 
than  the  offeror,  the  offeror  must 
maintain  records  to  show  the  name, 
address,  and  the  size  of  the  concern 
manufacturing  the  sawlogs  into  lumber 
or  timber. 

§  121.1007    Special  salvage  timber  sales 
(SSTS). 

(a)  A  concern  which  submits  an  offer 
as  a  small  concern  for  the  purchase  of 
Government  owned  special  salvage 
timber  from  the  United  States  Forest 
Service  or  the  Bureau  of  Land 
Management  qualifies  as  small  when  it: 

(1)  Is  primarily  engaged  in  the  logging 
or  forest  product  industry  (See 

§  121.1006(a)  for  definition  of  "Forest 
Product  Industry"):  and 

(2)  Together  with  its  affiliates,  does 
not  have  over  25  employees  during  any 
pay  period  for  the  last  12  months. 

(b)  In  addition  to  the  requirements  of 
paragraph  (a)  of  this  section,  where  the 
sale  of  the  special  salvage  timber  is 
pursuant  to  a  small  business  set  aside 
and  the  offeror  does  not  intend  at  the 
time  of  the  offer  to  resell  the  timber,  a 
concern  qualifies  as  small  when: 

(1)  It  agrees  that  it  will  manufacture  a 
significant  portion  of  the  logs  with  its 
own  employees.  Manufacture  of  logs 
means,  at  the  minimum,  a  breakdown  of 
the  log  into  the  rough  cut  of  the  finished 
product:  and 

(2)  It  further  agrees  that,  it  will 
accomplish  the  logging  of  SSTS  timber, 
exclusive  of  hauling,  with  its  own 
employees,  or  will  subcontract  such 
logging  only  to  concerns  eligible  for 
preferential  award  of  an  SSTS.  Logging 
means  felling  and  bucking,  yarding, 
loading. 

(c)  In  addition  to  the  requirements  of 
paragraph  (a)  of  this  section,  where  the 
sale  of  the  special  salvage  timber  is 
pursuant  to  a  small  business  set  aside 
and  the  offeror  intends  to  resell  the 
timber,  a  concern  qualifies  as  small 
when  it  agrees  that  it  will  accomplish  a 
significant  portion  of  the  logging 
operation,  exclusive  of  hauling,  with  its 
own  employees.  Significant  logging  of 
timber  means  using  its  own  employees 
to  accomplish  two  or  more  of  the 
following  elements:  Felling  and  bucking, 
yarding,  loading.  It  further  agrees  that 
such  SSTS  logging  elements  not 
accomplished  with  its  own  employees 
will  be  subcontracted  only  to  concerns 
eligible  for  preferential  award  of  an 
SSTS. 
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§  121.1008    Leasing  Government  land  for 
coat  mining. 

A  concern  which  submits  en  offer  as  a 
small  business  for  the  lease  of 
Government  land  for  the  purpose  of 
mining  coal  qualifies  as  small  when  it: 

(a)  Together  with  its  affiliates,  does 
not  have  over  250  employees  (number  of 
employees  is  defined  in  §  '.^i.407  of 
these  regulations);  and 

(b)  Maintains  management  and 
control  of  the  actual  mining  operations 
at  the  tract;  and 

(c)  Agrees  that  any  transfer  of  the 
lease  from  the  holder  of  the  original  set 
aside  must  be  to  another  small  business 
within  the  meaning  of  this  subpart. 

§  121.1009    Leasing  of  Government  land 
for  uranium  mining. 

A  concern  which  submits  an  offer  as  a 
small  concern  for  the  lease  of 
Governn^ent  land  for  the  purpose  of 
prospecting  for  or  minmg  uranium 
qualifies  as  small  when  it.  together  with 
its  affiliates,  does  not  have  over  100 
employees  (number  of  employees  is 
defined  in  §  121.407  of  these 
regulations). 

§121.1010    Sales  of  Government  owned 
petroleum. 

A  concern  which  submits  an  offer  as  a 
small  business  for  the  purchase  of 
Government  owned  petroleum  qualifies 
as  small  when  it: 

(a)  Together  with  its  affiliates,  does 
not  have  over  1.500  employees  (number 
of  employees  is  defined  in  §  121.407  of 
these  regulations); 

(b)  Is  primarily  engaged  in  petroleum 
refining  (SIC  Industry  2911):  and 

(c)  Does  not  have  more  than  50.000 
barrels  per  day  crude  oil  or  bona  fide 
feed  stock  capacity  from  owned  and/or 
leased  facilities,  or  from  facilities  made 
available  to  such  concern  under  an 
agreement  such  as.  but  not  limited  to.  an 
exchange  agreement  (except  one  on  a 
refined-product-for-refined-product 
basis)  or  a  throughput  or  other  form  of 
processing  agreement,  with  the  same 
effect  as  though  such  facilities  had  been 
leased. 

§  121.101 1    Stockpile  purchases. 

Any  concern  primarily  engaged  in  the 
purchase  of  materials  which  are  not 
domestic  products  is  small  if  its  average 
annual  receipts  for  its  preceding  three 
fiscal  years  do  not  exceed  S42  million 

§  121.1012    Sales  or  lease  of  Government 
property  other  than  property  subject  to 
§121.1006  thru  §  121.1011. 

A  concern  which  submits  an  offer  as  a 
small  business  for  the  purchase  or  lease 
of  Government  property  other  than 
property  subject  to  §  121,1006  thru 


§  121.1010  of  this  subpart  qualifies  as 
small  when  it: 

(a)  Together  with  its  affiliates,  does 
not  have  over  500  employees  (rules  for 
determining  "number  of  employees"  are 
set  forth  in  §  121.407  of  these 
regulations),  if  it  is  primarily  engaged  in 
manufacturing; 

(b)  Together  with  its  affiliates,  have 
average  annual  receipts  for  its  preceding 
three  completed  fiscal  years  not 
exceeding  $2  m.illion  (rules  for 
determining  "annual  receipts"  are  set 
forth  in  §  121.402  of  these  regulations),  if 
it  is  primarily  engaged  in  an  industry 
other  than  manufacturing. 

§  1 2 1 . 1 1 00    Size  eligibility  for  the  Minority 
Small  Business  and  Capital  Ownership 
Developn>ent  (Section  8(a))  Program. 

§  121.1101     Programs  covered. 

These  sections  apply  to  small  size 
status  for  the  purpose  of  contract 
assistance  pursuant  to  section  8(a)  of 
the  Small  Business  Act  (15  U.S.C.  637(a)) 
and  management/technical  assistance 
available  to  section  8(a)  concerns 
pursuant  to  section  7(j)  of  the  Small 
Business  Act  (15  U.S.C.  636(j)). 

§  121.1 102    Establishment  of  the  size 
standard. 

(a)  For  purposes  of  the  Minonty  Small 
Business  and  Capital  Ownership 
Development  Assistance  (section  8(a)) 
program: 

(1)  In  order  to  be  eligible  to  participate 
in  'he  section  8(d]  program,  an  applicant 
concern  must  qualify  as  a  small 
business  concern  as  defined  for 
purposes  of  Government  procurement  in 
§  121.600  of  these  rules.  The  particular 
size  standard  to  be  applied  will  be 
based  on  the  primary  industry 
classification  of  the  applicant  concern. 

(2)  In  order  to  obtain  section  8(a) 
contracts  once  a  concern  is  admitted  to 
the  section  8(a)  prxiEram,  the  concern 
must  certify  to  SB.A  that  it  is  a  small 
business  for  the  purpose  of  performing 
each  individual  contract,  SEA.  in  turn, 
must  verify  each  such  certification. 

(b)  (1)  In  determining  what  is  the 
primary  industry  in  which  an  applicant, 
including  its  affiliates,  is  engaged, 
primary  consideration  shall  be  given  to 
the  distribution  of  receipts,  employees 
and  costs  of  doing  business  among 
differing  industry  areas  in  which  a 
concern  is  operating  for  the  most 
recently  completed  fiscal  year  of  the 
concern  Other  factors  (eg,,  patents, 
contract  awards,  assets)  may  be 
considered. 

(2)  The  proper  SIC  Code  designation 
for  the  goods  or  services  being  procured 
is  that  which  best  describes  the  nature 
of  the  procurement,  giving  primary 
consideration  to  the  industry 


descnptions  in  the  SIC  Manual,  the 
product  or  service  description  in  the 
solicitation  and  attachments  thereto,  the 
relative  value  of  each  of  the  components 
m  the  procurement  (if  in  fact  there  is 
more  than  one  component  which  makes 
up  the  end  item  being  procured),  and  the 
function  of  the  goods  or  services  being 
purchased.  Consideration  may  also  be 
given  to  previous  government 
procurement  classifications  of  the  same 
or  similar  prr^ducts  or  services, 
additional  information  on  the  industries 
and  on  the  product  or  service  procured, 
and  to  evaluations  on  which  industry 
classification  would  best  serve  the 
purposes  of  the  Small  Business  Act. 

(c)  The  determination  of  the 
appropriate  SIC  Code  designation  for 
the  product  or  service  being  procured 
under  a  section  8(a)  contract  shall 
initially  be  made  by  the  procuring 
agency  contracting  officer.  Such 
designation  shall  be  final  unless 
appealed  to  SB.'K's  Office  of  Heanngs 
and  Appeals  in  the  manner  provided  in 
§  121.1700  of  this  part  or  changed  by 
SBA  pursuant  to  paragraph  (d)  of  this 
section. 

(d)  .\n  unclear,  incomplete  or  missing 
SIC  Code  designation  and/or  size 
standard  by  the  contracting  officer  or 
his  representative  may  be  clarified, 
completed  or  supplied  by  SB.A,  if 
necessary,  in  connection  with  a  formal 
size  determination  or  size  appeal.  As 
part  of  a  formal  size  determination  or 
size  appeal.  SB.-\  may  also  correct  an 
incorrect  SIC  Code  designation  and/or 
size  standard  dpsignation  made  by  the 
contracting  officer,  after  giving  the 
contracting  officer  an  opportunity  to 
comment  on  or  submit  information 
relating  to  such  designation  to  SBA. 

§121.1103    Time  at  which  size  is 
determined. 

The  size  of  a  concern,  including  its 
affiliates,  for  section  8(a)  and  section 
7(j)  assistance  is  determined: 

(a)  As  of  the  date  of  the  application 
for  program  eligibility  for  the  purposes 
of  general  program  eligibility.  (This 
determination  will  not  confer 
subsequent  size  eligibility  for  the  award 
of  section  8(a)  contracts  or  of  section  7(j) 
assistance); 

(b)  As  of  the  date  of  the  concern's 
written  self-certification  as  a  small 
business  as  part  of  its  initial  offer 
including  price  to  the  procuring  agency 
for  a  particular  section  8(a)  contract. 

(c)  As  of  the  date  of  application  for 
section  7(j)  management  or  technical 
assistance.  (Such  a  section  7(j) 
application  may  be  in  the  form  of  a 
letter  to  the  appropriate  SBA  officer  or 
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as  othen^'ise  directed  by  the  proper  SBA 
official.) 

§121.1104    Section  8(a)  se4f-certif«cation. 

(a)  After  SBA  has  notified  a  procuring 
agency  in  writing  that  it  has  accepted  a 
procurement  for  the  section  8(a) 
prtx^ram  in  support  of  the  approved 
bus.4!es8  plan  of  a  particular  section  6(a) 
concern,  the  section  8(a)  concern  shall 
certify  that  it  is  a  small  business  for  the 
purpose  of  performing  that  particular 
contract  (by  certifying  that  it  is  small  for 
a  particular  SIC  Code  or  Codes)  at  the 
time  it  submits  its  initial  offer  including 
price  to  the  procuring  agency  for  that 
contract.  A  copy  of  the  section  8(a) 
concern's  offer,  including  its  self- 
certification  as  to  size,  shall  be  provided 
to  the  appropriate  SBA  district  office 
upon  submission  to  the  procuring 
agency. 

(b)  The  SBA  district  office  involved 
with  the  procurement  shall  verify,  within 
30  days  of  its  receipt  of  the  selected 
section  8(a)  concern's  self-certification 
of  size,  if  possible,  that  the  selected 
concern  is  small. 

(1)  in  verifying  the  selected  section 
81a)  concern's  size.  SBA  will  review  the 
annual  financial  statements  and  other 
relevant  material  regarding  the  number 
of  employees  submitted  by  the  concern 
to  SBA  pursuant  to  Part  124  of  these 
regulations.  Such  financial  statements 
and  materials  should  be  present  in  the 
section  8(a)  concern's  business  plan  file. 
Verification  cannot  occur  unless  these 
financial  statements  and  materials  are 
available  to  and  reviewed  by  SBA. 

(2)  Where  SBA  verifies  that  the 
selected  section  8(a)  concern  is  small  for 
a  particular  procurement,  subsequent 
changes  in  size  up  to  the  date  of  award, 
except  those  due  to  merger  with  or 
acc.uisition  by  another  business  concern, 
will  not  affect  the  firm's  size  status  as  it 
relates  to  that  procurement. 

(i)  Where  the  selected  section  8(a) 
concern  has  merged  with  or  been 
acquired  by  another  business  concern 
between  the  date  cf  its  certification  and 
the  date  of  award,  the  concern  must 
recertify  its  size  status,  and  SBA  must 
verify  that  new  certification,  before 
award  can  occur. 

(li)  An  award  of  a  section  8(a) 
contract  will  be  voidable  where  the 
selected  section  8(a)  concern  does  not 
so  recertify  its  size  status. 

(c)  SBA  may,  in  its  discretion,  request 
a  formal  size  determination  (pursuant  to 
§  121.1600  of  this  part)  with  the  SBA 
regional  office  serving  the  geographical 
area  in  which  the  principal  office  of  the 
selected  section  8(a)  concern  is  located. 

(d)  Where  SBA  cannot  verify  that  the 
selected  section  8(a)  concern  is  small  for 
a  particular  procurement,  the  concern 


will  be  ineligible  for  that  procurement, 
unless  a  formal  size  determination  is 
made  in  favor  of  the  section  8(a) 
concern. 

(e)  The  selected  section  8(a)  concern 
may  request  a  formal  size  determination 
(pursuant  to  §  121.1600  of  this  part)  with 
the  SBA  regional  office  serving  the 
geographical  area  in  which  the  principal 
office  of  the  section  8(a)  concern  is 
located  within  5  working  days  of  its 
receipt  of  SBA's  denial  of  verification. 

(f)  Where  the  selected  section  8(a) 
concern  does  not  timely  request  a 
formal  size  determination,  SBA  may 
accept  the  procurement  in  support  of 
another  section  8(a)  concern,  or  may 
return  the  procurement  from  the  section 
8(a)  program,  as  appropriate. 

§  121.1105    Limitation  on  subcontracting. 

A  concern  may  not  be  awarded  a 
contract  for  a  Government  procurement 
as  a  small  business  concern  under  this 
subpart  unless  the  concern  agrees  that — 

(a)  In  the  case  of  a  contract  for 
services  (except  construction),  the 
concern  will  perform  at  least  50  percent 
of  the  cost  of  the  contract  with  its  own 
employees; 

(b)  In  the  case  of  a  contract  for 
supplies  or  products  (other  than 
procurement  from  a  regular  dealer  in 
such  supplies  or  products),  the  concern 
will  perform  at  least  50  percent  of  the 
cost  of  the  manufacturing  the  supplies  or 
products  (not  including  the  cost  of 
materials); 

(c)  In  the  case  of  a  contract  for  general 
construction,  the  concern  will  perform  at 
least  50  percent  of  the  cost  of  the 
contract,  not  including  the  cost  of 
materials,  with  its  own  employees;  and 

(d)  In  the  case  of  a  contract  for 
construction  by  special  trade 
contractors,  the  concern  will  perform  at 
least  50  percent  of  the  cost  of  the 
contract,  not  including  the  cost  of 
materials,  with  its  ow^n  employees. 

§  121.1 106    Manufactured  products  under 
Section  8(a)  contracts. 

(a)  In  section  8(a)  contracts  for  the 
procurement  of  manufactured  products, 
in  order  to  qualify  as  a  small  concern, 
the  section  8(a)  concern  must  be  a 
"manufacturer  "  or  a  "regular  dealer" 
within  the  meaning  of  the  Walsh-Healey 
Act,  and  must: 

(1)  Be  the  manufacturer  of  the  end 
item  being  procured;  or 

(2)  Except  as  noted  in  paragraph  (d)  of 
this  section,  provide  products 
manufactured  by  other  concerns  which 
would  qualify  as  small  businesses  under 
this  procurement  (i.e..  meet  the  size 
standard  for  the  product  acquired). 

(i)  The  applicable  size  standard  for 
such  small  business  nonnanufacturer  is 


that  of  the  wholesale  industry  of  the 
item  being  procured. 

(ii)  Any  nonmanufacturer  must  also 
furnish,  in  the  performance  of  the 
contract,  the  end  product  of  a  small 
business  manufacturer  or  producer  that 
was  manufactured  or  produced  in  the 
United  States. 

(iii)  Where  it  is  determined  by  SBA's 
Administrator  that  there  are  fewer  than 
two  small  manufacturers  of  the  specific 
end  product  being  procured,  a 
nonmanufacturer  need  not  provide  the 
product  of  a  small  business 
manufacturer. 

(b)  For  size  determination  purposes, 
there  can  be  only  one  manufacturer  of 
the  end  item  being  acquired. 

(c)  The  manufacturer  for  the  purposes 
of  this  provision  is  the  concern  which, 
with  its  own  facilities,  performs  the 
primary  activities  in  transforming 
inorganic  or  organic  substances, 
including  the  assembly  of  parts  and 
components,  into  the  end  item  being 
acquired.  The  product  of  a  manufacturer 
possesses  characteristics  which,  as  a 
result  of  mechanical,  chemical  or  human 
labor,  it  did  not  possess  before  the 
original  substances,  parts,  or 
components  were  acquired  by  the 
concern.  The  product  of  a  manufacturer 
may  be  finished  in  the  sense  that  it  is 
ready  for  utilization  or  consumption,  or 
it  may  be  semifinished  to  become  a  raw 
material  for  a  concern  engaged  in 
further  manufacturing.  Firms  which 
perform  only  minimal  operations  upon 
the  item  being  procured  do  not  qualify 
as  manufacturers.  The  following  factors 
are  evaluated  in  determining  whether  a 
concern  is  a  manufacturer  or  is 
performing  only  minimal  operations  for 
the  procurement: 

(1)  The  proportion  of  total  value  in  the 
end  product  added  by  the  efforts  of  the 
concern,  excluding  costs  of  overhead, 
testing,  quality  control,  and  profit; 

(2)  The  importance  of  the  elements 
added  by  the  concern  to  the  function  of 
the  end  product,  regardless  of  their 
relative  value. 

(d)  Where  the  manufactured  item 
being  acquired  is  a  kit  of  supplies  or 
other  goods,  provided  by  the  section  8(a) 
concern  for  a  special  purpose,  the 
section  8(a)  concern  is  an  eligible  small 
business  for  the  purposes  of  this  section, 
if  it  meets  the  size  standard  for  the  SIC 
Code  of  the  product  acquired  and  if 
more  than  50  percent  of  the  total  value 
of  the  contents  of  the  kit  was 
manufactured  by  concerns  which  would 
also  qualify  as  small  businesses  under 
the  size  standard  for  this  procurement. 
Under  this  provision,  the  offeror  need 
not  itself  be  the  manufacturer  of  any  of 
the  items  acquired.  Where  the 
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Government  has  specified  an  item  (or 
items)  for  the  kit  which  is  (are)  not 
produced  by  small  business  concerns, 
then  such  item(s)  shall  be  excluded  from 
the  determination  of  total  value  for  the 
purposes  of  this  paragraph. 

§  121.1107    Multiple  item  procurements. 

If  a  procurement  calls  for  two  or  more 
specific  end  items  with  different  size 
standards  and  the  section  8(a)  concern 
may  submit  an  offer  on  any  or  all  end 
items,  the  section  8(a)  concern  must 
meet  the  size  standard  for  each  end  item 
for  which  it  contracts  with  SBA.  If  a 
procurement,  calling  for  two  or  more 
specific  end  items  with  different  size 
standards,  requires  performance  by  a 
single  contractor,  the  section  8(a) 
concern  qualifies  as  a  small  business  if 
it  meets  the  size  standard  of  the  end 
ilem(s)  having  the  same  numerical 
standard  which  account(s)  for  the 
greatest  percentage  of  total  contract 
value. 

§  1 2 1 . 1 1 08    Eligibility  of  Section  8<a) 
concern  for  other  SBA  assistance. 

A  concern  which  is  eligible  under 
these  size  regulations  for  the  award  of  a 
section  8(a)  contract,  shall  be  deemed 
eligible  under  the  size  regulations  for 
assistance,  as  described  in  §  121.800, 
§  121.1000,  and  §  121.1300  of  these 
regulations,  where  the  latter  assistance 
directly  and  primarily  relates  to  the 
performance  of  the  section  8(a)  contract 
in  question. 

§  1 2 1 . 1 200    Size  eligibility  for  the  Small 
Business  Innovation  Research  Program. 

§121.1201     Program  covered. 

(a)  These  sections  apply  to  size  status 
for  the  purpose  of  award  of  a  "funding 
agreement"  pursuant  to  the  Small 
Business  Innovation  Development  Act  of 
1982  ,  (Pub.  L.  97-219,  15  U.S.C.  638  (e) 
thru  (k)). 

(b)  The  term  "funding  agreement 
officer"  for  purposes  of  this  subpart 
121.1200  is  defined  to  include  a 
contracting  officer,  a  grants  officer,  or  a 
cooperative  agreement  officer. 

§  1 2 1 . 1 202     Establishment  of  the  size 
Standard. 

(a)  To  be  eligible  to  compete  for 
award  of  funding  agreements  in  SBAs 
Small  Business  Innovation  and  Research 
(SBIR)  program,  a  business  concern, 
including  affiliates,  may  not  have  more 
than  500  employees.  The  rules  for 
determining  "number  of  employees"  are 
set  forth  in  §  121.407  of  these 
regulations. 

(b)  A  "funding  agreement"  is  any 
contract,  grant  or  cooperative  agreement 
entered  into  between  any  Federal 
agency  and  any  small  business  for  the 


performance  of  experimental, 
developmental,  or  research  work  funded 
in  whole  or  in  part  by  the  Federal 
Government.  Such  work  is  defined  in  the 
SBIR  legislation  as  any  ".  .  .  activity 
which  is  (1)  a  systematic,  intensive 
study  directed  toward  greater 
knowledge  or  understanding  of  the 
subject  studied;  (2)  a  systematic  study 
directed  specifically  toward  applying 
new  knowledge  to  meet  a  recognized 
need;  or  (3]  a  systematic  application  of 
knowledge  tow-ard  the  production  of 
useful  materials,  devices,  and  systems 
or  methods,  including  design, 
development,  and  improvement  of 
prototypes  and  new  processes  to  meet 
specific  requirements" — 15  U.S.C.  638. 
as  amended  bv  96  Stat.  218  section 
4(e)(5). 

§  1 2 1 . 1 203    Binding  stze  determinations. 

Size  determinations  are  formal  actions 
by  SBA  officials,  pursuant  to  §  121.1600 
and  §  121.1700  of  these  regulations, 
based  upon  a  specific  "funding 
agreement",  as  described  herein,  and 
are  binding  upon  the  parties  thereto. 
Opinions  provided  by  SBA  to  funding 
agreement  officers  or  others  not  relating 
to  a  specific  "funding  agreement"  and 
not  given  pursuant  to  §  121.1600  or 
§  121.1700  are  advisory  in  nature  and 
not  binding  size  determinations  under 
these  sections,  and  are  not  appealable. 

§121.1204    Time  at  which  size  is 
determined. 

The  size  status  of  a  concern  for  the 
purpose  of  a  "funding  agreement"  under 
the  SBIR  program  is  determined  as  of 
the  date  of  the  award  for  both  Phase  1 
and  Phase  II  SBIR  awards.  A  concern 
having  more  than  500  em.ployees  at  the 
date  of  award  (as  determined  pursuant 
to  §  121  407  of  these  regulations)  is 
ineligible  for  award. 

§  121.1205     Self-certtfication. 

(a)  A  firm  submitting  a  proposal  for 
award  of  an  SBIR  funding  agreement 
must  certify  itself  to  be  a  small  business 
as  part  of  its  proposal. 

(b)  In  the  absence  of  a  written  protest 
by  other  offerors  or  other  credible 
information  which  would  cause  the 
funding  agreement  officer  or  SBA  to 
question  the  veracity  of  the  self- 
certification,  the  funding  agreement 
officer  may  accept  the  self-certification 
at  face  value  for  the  "funding 
agreement"  in  question. 

(c)  Protests  against  the  self- 
certification  of  an  offeror  by  another 
offeror  or  prospective  offeror,  by  the 
funding  agreement  officer  or  by  SBA 
shall  be  made  under  the  procedures  set 
forth  in  §  121.1600  of  these  regulations. 


§  121.1300    Size  eligibility  for  paying 
reduced  patent  fees. 

§  1 2 1 . 1 30 1     Program  covered. 

These  sections  apply  to  size  status  for 
the  purpose  of  paying  reduced  patent 
fees  pursuant  to  Pub.  L.  97-247.  This 
statute  provides  for  the  payment  of 
reduced  patent  fees  "by  independent 
inventors  and  nonprofit  organizations  as 
defined  in  regulations  established  by  the 
Commissioner  of  Patents  and 
Trademarks,  and  by  small  business 
concerns  as  defined  in  section  3  of  the 
Small  Business  Act  and  by  regulations 
established  by  the  Small  Business 
Administration."  These  regulations  deal 
with  eligibility  for  the  latter  category, 
that  is,  small  business  concerns. 
Eligibility  for  the  former  categories,  that 
is,  independent  inventors  and  nonprofit 
organizations,  is  set  forth  in  the 
regulations  of  Patent  and  Trademark 
Office.  Department  of  Commerce,  37 
CFRl.9.  1.27, 1.28. 

§121.1302    Establishment  of  the  size 
standard. 

A  concern  eligible  for  reduced  patent 

fees  is  one  (a)  Whose  number  of 
employees,  including  those  of  its 
affiliates,  does  not  exceed  500  persons 
(the  rules  for  determining  "number  of 
employees"  are  set  forth  in  §  121.406  of 
these  regulations);  and 

(b)  Which  has  not  assigned,  granted, 
conveyed,  or  licensed,  and  is  under  no 
obligation  under  contract  or  law  to 
assign,  grant,  convey  or  license,  any 
rights  in  the  invention  to  any  person 
who  could  not  be  classified  as  an 
independent  inventor,  if  that  person  had 
made  the  invention,  or  to  any  concern 
which  would  not  qualify  as  a  non-profit 
organization  or  as  a  small  business 
concern  under  this  section 

§  121.1303     Binding  size  determinattons. 

Size  determinations  are  formal  actions 
by  SBA  officials  pursuant  to  §  121.1600 
and  §  121.1700  of  these  regulations, 
based  upon  a  specific  patent  application 
pursuant  to  the  rules  of  the  Patent  and 
Trademark  Office,  Department  of 
Commerce,  and  are  binding  upon  the 
parties  thereto.  Opinions  provided  by 
SBA  to  patent  applicants  or  others  not 
relating  to  a  specific  patent  application 
and  not  given  pursuant  to  §  121  16O0  or 
§  121.1700  are  advisory  in  nature  and 
not  binding  size  determinations  under 
this  section,  and  are  not  appealable. 

5  121.1304     Time  at  which  size  Is 
determined. 

The  size  status  of  a  concern,  including 
its  affiliates,  for  the  purpose  of  reduced 
patent  fees  is  determined  as  of  the  date 
of  the  written  verification  as  a  small 
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business  as  part  of  the  patent 

application  pursuant  to  37  CFR  1.27  of 
th('  regulations  of  the  Patent  and 
Trademark  Office  of  the  Department  of 
Commerce. 

§  121.1305     Self-certification. 

(a)  A  concern  may  verify  its  small  size 
m  the  submission  of  a  patent  application 
to  the  Patent  and  Trademark  Office 
pursuant  to  37  CFR  1.27  of  the 
regulations  of  that  office. 

|b)  Any  attempt  to  improperly 
t'Stat)lish  small  size  status — 
fraudulently,  through  gross  negligence  or 
otherwise — could  result  in  remedial 
action  by  the  Patent  and  Trademark 
Office.  [See  37  CFR  1.28,  1.56(d)  and 
1.5.55  of  the  regulations  of  that  office). 

(c)  In  the  absence  of  credible 
information  indicating  otherwise,  the 
P.itent  &  Trademark  Office  may  accept 
the  verification  by  the  concern  as  a 
small  business  at  face  value  for  the 
patent  application  in  question. 

(d)  Questions  concerning  the 
verification  by  a  concern  as  a  small 
luisiness  in  connection  with  a  patent 
application  shall  be  resolved,  in  the  first 
instance,  by  the  Patent  and  Trademark 
Office.  In  the  event  that  the  Patent  and 
'I'rademark  Office  does  not  verify  that 
liie  applicant  is  small,  the  applicant  for 
the  patent  may  request  a  formal  SBA 
size  determination  pursuant  to 

§  121.1600  of  this  part. 

§  121.1400    Size  eligibility  of  financial 
institutions  for  purposes  of  Sections  8(d) 
and  15<g)  of  the  Small  Business  Act. 

§  1 2 1 . 1 40 1     Programs  covered. 

The  statutory  directives  of  section  8(d) 
and  15(g)  of  the  Small  Business  Act,  15 
L'.S.C.  637(d!  and  644(g).  include 
subcontracting  opportunities  in 
connection  with  Government 
Procurements  for  "small  business 
concerns  and  small  business  concerns 
owned  and  controlled  by  socially  and 
economically  disadvantaged 
individuals,"  These  sections  of  this 
regulation  apply  to  size  status  for  the 
purpose  of  subcontracting  requirements 
for  financial  services  to  commercial 
tianks  and  savings  and  loan 
iissociafions. 

5  1 2 1 . 1 402    Establishment  of  ttie  size 
standard. 

(a)  For  the  purposes  of  financial 
services  subcontracting  under  sections 
81d)  and  15(g)  of  the  Small  Business  Act. 
a  small  business,  including  its  affiliates, 
is  a  commercial  bank  or  savings  and 
lo.in  association,  the  assets  of  which,  at 
the  end  of  its  preceding  completed  fiscal 
v  i-ar,  do  not  exceed  Si 00  million. 

(ii)  "Assets"  for  the  purposes  of  this 
regulation  means  the  assets  defined 


according  to  the  Federal  Financial 
Institutions  Examination  Council  034 
call  report  form. 

§  121.1403    Binding  size  determinations. 

Size  determinations  are  formal  actions 
by  SBA  officials,  pursuant  to  §  121.1600 
and  §  121.1700  of  these  regulations 
based  upon  specific  subcontracts  and 
are  binding  upon  the  parties  thereto. 
Opinions  provided  by  SBA  to  prime 
contractors,  contracting  officers  or 
others,  not  relating  to  a  specific 
subcontract  and  not  given  pursuant  to 
§  121.1600  or  §  121.1700,  are  advisory  in 
nature  and  not  binding  size 
determinations  under  these  sections, 
and  are  not  appealable. 

§121.1404    Time  at  wtiich  size  is 
determined. 

The  size  status  of  a  concern  for  the 
purpose  of  financial  services 
subcontracting  is  determined  as  of  the 
date  of  the  written  self-certification  as  a 
small  business  as  part  of  the 
subcontractor's  initial  offer  including 
price. 

§  121.1405    Self-Certification. 

(a)  The  financial  services 
subcontractor  will  self-certify  its  small 
size  status  in  the  submission  of  its  offer 
to  the  prime  contractor. 

(b)  In  the  absence  of  a  written  protest 
by  offerors  for  the  prime  contract  or  for 
the  subcontract  or  other  credible 
information  which  would  cause  the 
prime  contractor,  the  government 
contracting  officer  or  SBA  to  question 
the  veracity  of  the  self-certification,  the 
prime  contractor  and  the  government 
contracting  officer  may  accept  the  self- 
certification  at  face  value  for  the 
subcontract  in  question. 

(c)  Protests  against  (he  self- 
certification  of  a  subcontractor  or  an 
offeror  or  other  interested  parties  for  a 
subcontract  by  other  offerors  for  the 
prime  contract  or  the  subcontract,  by  the 
prime  contractor,  by  the  government 
contracting  officer  or  by  SBA  shall  be 
made  under  the  procedures  set  forth  in 

§  121.1600  of  this  Part. 

§  121.1500     Size  eligibility  for  compliance 
with  programs  of  other  agencies. 

§121.1501     Programs  covered. 

SBA  will  provide  size  determinations, 
under  its  rules,  standards  and 
procedures,  for  the  purpose  of 
compliance  with  small  business 
requirements  of  statutes,  regulations  or 
programs  of  other  government  agencies. 
These  size  determinations  are  provided 
upon  request  by  the  other  agencies  and 
have  binding  effect  to  the  extent 
determined  bv  the  relevant  statute. 


regulation  or  program  of  such  other 
agencies.  SBA  size  determinations  under 
these  regulations  are  solely  findings 
regarding  the  size  status  of  a  concern 
and  do  not  affect  other  regulatory, 
compliance,  contractual  or 
administrative  matters. 

§  1 2 1 . 1 502    Size  standards  of  other 
agencies. 

Under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq..  Federal  agencies 
considering  and  promulgating 
regulations  relating  to  small  businesses 
generally  utilize  small  business  size 
criteria  developed  pursuant  to  the  Small 
Business  Act.  However,  SBA  size 
standards  sometimes  may  not  be 
appropriate  for  the  particular  regulation 
involved.  In  such  cases  where  a  Federal 
agency  decides  the  SBA  size  standard  is 
not  appropriate,  the  agency  may,  after 
consultation  with  the  SBA  Office  of 
Advocacy,  establish  a  small  business 
definition  which  is  more  appropriate  to 
the  activities  of  the  agency, 

§  1 2 1 . 1 503     Establishment  of  the  size 
standard. 

For  purposes  of  size  determinations 
made  pursuant  to  this  section,  the  size 
standards  for  compliance  with  programs 
of  other  agencies  are  those  set  forth  in 
these  regulations  for  SBA  programs 
which  are  most  comparable  to  the 
programs  of  such  otlier  agencies,  unless 
otherwise  agreed  by  the  agency  and 
SBA. 

§121.1504    Time  at  which  size  is 
determined. 

SBA  will  make  size  determinations  for 
the  purpose  of  compliance  with 
programs  of  other  agencies  as  of  a 
definite  time  set  forth  in  the  request  of 
such  other  agency. 

§121.1505    Procedures  for  SBA  size 
determinations. 

SBA  size  determinations  for  other 
Government  agencies  will  be  made 
under  the  procedures  set  forth  in 
§  121.1600  of  this  Part.  Appeals  from 
these  SBA  determinations,  pursuant  to 
§  121.1700  of  this  part,  are  available  to 
the  concern  whose  size  is  in  issue,  the 
Government  agency  requesting  the  size 
determination  or  other  interested  parties 
only  upon  the  request  of  the  other 
Government  agency. 

§  121.1600     Procedures  for  formal  size 
determinations. 

§121.1601     Who  may  initiate. 

(a)  Protests  of  small  business  status. 
Entities  may  protest  the  size  of  a 
concern  with  respect  to  designated  SBA 
programs  as  identified  below. 
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(1)  With  respect  to  SBAs  Small 
Business  Set  Aside  Program,  to  include 
the  Property  Sales  Program,  the 
following  entities  may  protest: 

(i)  Any  offeror 

(ii)  The  contracting  officer 

(iii)  The  SEA  Regional  Administrator 
in  the  region  serving  the  geographical 
urea  of  the  headquarters  of  the  offeror 
regardless  of  the  location  of  parent 
companies  or  affiliates,  or  the  Assix^iate 
Administrator  for  Procurement 
Assistance; 

(iv)  Other  interested  parties. 

(2)  With  respect  to  SBA's 
Subcontracting  Program  {including  the 
Minority  Bank  Subcontracting  Program), 
the  following  entities  may  protest: 

(i)  The  pnme  contractor; 

(ii)  The  contracting  officer; 

(iii)  Other  potential  subconL'-actors; 

(iv)  The  SBA  Regional  Administrator 
of  the  region  serving  the  geographical 
area  of  the  headquarters  of  the  offeror, 
regardless  of  the  location  of  parent 
companies  or  affiliates,  or  the  Associate 
Administrator  for  Procurement 
Assistance; 

(v)  Other  interested  parties. 

(3)  With  respect  to  SBAs  Sm.all 
Business  Innovation  and  Research 
Program,  the  following  entities  may 
Protest: 

(i)  A  prospective  offeror 
(ii)  The  funding  agreement  officer: 
(iii)  The  SBA  Regional  Administrator 
in  the  region  serving  the  geographical 
area  of  the  headquarters  of  the  offeror, 
regardless  of  the  location  of  parent 
companies  or  affiliates,  or  the  Assistant 
.'Administrator  for  Innovation,  Research 
and  Technology: 
(iv)  Other  interested  parties, 
(b)  Requests  for  size  determinations. 
Entities  may  request  a  formal  size 
determination  for  a  concern  with  respect 
to  designated  SBA  programs  as 
identified  below.  In  making  a  formal 
size  determination,  the  procedures  of 
§§  121,1602. 121.1605,  and  121.1606  of 
these  regulations  shall  applv. 

(1)  With  respect  to  SBA'sFinancial 
Assistance  Programs,  the  following 
entities  may  request  a  formal  size 
determination: 

(i)  The  applicant  for  assistance: 
(ii)  The  SBA  program  official  in  the 
relevant  SBA  District  Office  with 
authority  to  take  final  action  on  the 
assistance  requested: 

(iii)  The  SBA  Regional  Administrator 
of  the  region  serving  the  get>graphical 
area  in  which  the  principal  office  of  the 
applicant  concern,  excluding  parent 
companies  and  affiliates,  is  located,  or 
the  Associate  Administrator  for  Finance 
and  Investment. 

(2)  With  respect  to  SBAs  section  8(a) 
Program,  for  purposes  of  individual 


contract  awards,  the  following  entities 
may  request  a  formal  size 
determination: 
(i)  The  section  8(a)  concern  nominated 

by  SBA  for  the  particular  procurement; 

(ii)  The  SBA  program  official  m  the 
relevant  SB.A  District  Office  with 
authority  to  take  fma!  action  on  the 
award  of  the  section  8(a)  contract: 

(iii)  The  SBA  Regional  Administrator 
of  the  region  serving  the  geographical 
area  in  which  the  principal  office  of  the 
offeror,  excluding  parent  companies  and 
affiliates,  is  located,  or  the  .'\ssociate 
Administrator  for  Minority  Small 
Business  and  Capital  Ownership 
Development. 

(3)  With  re.'jpect  to  SBA's  Certificate 
of  Competency  Program,  the  following 
entities  may  request  a  formal  size 
determination- 

(i)  The  offeror  who  has  applied  for  a 
Certificate  of  Competency: 

(ii)  The  SBA  Regional  .Administrator 
in  the  region  serving  the  gef>graphical 
area  in  which  the  pnncipal  office  of  the 
offeror,  excluding  parent  companies  and 
affiliates,  is  located,  or  the  Associate 
Administrator  for  Procurement 
Assistance 

(4)  With  respect  to  SBA's  sale  or  lease 
of  government  property,  the  following 
entities  may  request  a  formal  size 
determination: 

(i)  The  SBA  Regional  Administrator  in 
the  region  serving  the  geographical  area 
in  which  the  pnncipal  office  of  the 
offeror,  excluding  parent  companies  and 
affiliates,  is  located,  or  the  Associate 
Administrator  for  Procurement 
Assistance: 

(ii)  Other  Federal  agencies  for  the 
purpose  of  administration  of  a  property 
sales  program. 

(5)  With  respect  to  eligibility  for 
paying  reduced  patent  fees,  the 
following  entities  may  request  a  formal 
size  determination: 

(i)  The  applicant  for  the  reduced 
patent  fees: 

(ii)  The  Patent  and  Trademark  Office. 

(6)  Additionally.  SBA  will  m.ake  a 
formal  size  determination  when 
requested  by  another  Government 
agency  for  purposes  of  eligibility  for  a 
non-SBA  progi.^m. 

§121.1602    WtK)  makes  tormal  size 
determinations. 

(a)  In  response  to  either  a  protest  or  a 
request  for  a  formal  size  determination, 
the  Regional  Administratoi  or  his  or  her 
delegatee  shall  make  all  formal  size 
determinations  under  this  Part,  (Size 
determinations  for  purposes  of  section 
8(a]  Prcjgram  eligibility,  as  distinct  from 
size  determinations  in  connection  with  a 
particular  procurement,  shall  be  made 
bv  the  Associate  Administrator  for 


Minority  Small  Business  and  Capital 
Ownership  Development  pursuant  to 
Part  124  of  these  regulations.) 

(b)  For  protest  purposes,  the 
appropriate  Regional  Administrator 
shall  be  the  one  in  the  SBA  region 
serving  the  geographical  area  of  the 
headquarters  of  the  offeror,  regardless 
of  the  locatiori  of  parent  companies  or 
affiliates, 

(c)  In  cases  of  a  request  for  a  formal 
size  determination,  the  Regional 
Administrator  determining  size  shall  be 
the  one  in  the  SB.\  region  serving  the 
geographical  area  in  which  the  principal 
office  of  the  applicant  for  assistance  or 
potential  recipient  of  the  Government 
program  benefits  involved,  excluding 
parent  companies  and  affiliates,  is 
located. 

§  121.1603    Protest  procedures. 

(a)  Filing.  (1)  A  protest  in  connection 
with  a  government  procurement  or  sale 
shall  be  directed  to  the  contracting 
officer  responsible  for  the  particular 
procurement  or  sale  involved.  Except  as 
provided  belov\-  vsith  respect  to 
contracting  officers  or  SBA.  in  order  to 
apply  to  the  procurement  or  sale  in 
question,  such  protest  must  be  tiled  pnor 
to  the  close  of  business  on  the  5th  day, 
exclusive  of  Saturdays.  Sundays,  and 
legal  holidays,  after  bid  or  proposal 
opening. 

(2)  With  respect  to  negotiated 
procurements,  a  protest  must  be  filed 
within  5  days,  exclusive  of  Saturdays. 
Sundays,  and  legal  holidays,  after 
receipt  from  the  contracting  officer  of 
notification  of  the  identity  of  the 
prospective  awardee  being  protested, 
except  as  provided  below  with  respect 
to  protests  made  by  contracting  officers 
or  SBA. 

(3)  Such  protest  must  be  delivered  to 
the  contracting  officer  by  hand, 
telegram,  or  mail  within  the  5-day  period 
allotted;  However,  a  protest  shall  be 
considered  timely  if  made  by  telephone 
to  the  contracting  officer  within  the  5- 
day  period  allotted  and  the  contracting 
officer  thereafter  receives  a  confirming 
letter  either  within  such  5-d8y  period  or 
postmarked  no  later  than  one  day  after 
the  date  of  such  telephone  protest. 

(4)  At  any  time  after  bid  opening  a 
contracting  officer  may  question  the  size 
of  any  offeror  for  the  purpose  of  a 
particular  procurement  or  sale  by  filing 
a  protest  with  the  SBA  Regional  Office 
serving  the  area  in  which  the 
headquarters  of  the  offeror  is  located, 
regardless  of  the  location  of  parent 
companies  or  affiliates. 

(b)  Timeliness  uf protest.  (1)  A  protest 
received  after  the  time  limits  set  forth 
above  shall  not  apply  to  the 
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procurement  or  sale  in  question.  A 
concern  determined  other  than  small  as 
a  result  of  such  late  protest,  however, 
shall  be  precluded  from  self-certifying  in 
any  other  procurement  or  sale  in  which 
the  size  standard  is  the  same  or  lower 
than  the  standard  m  the  procurement  or 
sale  in  question. 

(2)  A  protest  by  a  contracting  officer 
shall  be  timely  for  the  purpose  of  the 
procurement  or  sale  in  question  whether 
filed  before  or  after  award. 

(3)  A  protest  by  SBA  shall  be  timely 
for  the  purpose  of  the  procurement  or 
sale  in  question  whether  filed  before  or 
after  award.  SBA  protests,  like  other 
protests,  must  initially  be  filed  with  the 
contracting  officer. 

(4)  On  a  multiple  award  schedule 
procurement  set  aside  for  small 
business,  protests  will  be  deemed  timely 
if  received  by  SBA  at  any  time  prior  to 
the  expiration  of  the  contract  period 
(including  renewals). 

(5)  Protests  filed  by  any  person  before 
bid  opening  or  notification  of  intended 
award  shall  be  considered  premature 
and  shall  be  dismissed. 

(c)  Referral  to  regional  office.  (1)  Any 
contracting  officer  who  receives  a 
protest  shall  promptly  forward  such 
protest  to  the  Regional  Office  serving 
the  geographical  area  in  which  the 
headquarters  of  the  offeror  is  located, 
regardless  of  the  loc:ation  of  parent 
companies  or  affiliates. 

(2)  When  a  contracting  officer 
receives  a  protest  and  refers  it  to  the 
SBA.  such  referral  shall  contain  the 
following: 

(i)  The  protest  and  any  accompanying 
materials; 

(ii)  A  copy  of  the  self-certification  as 
to  size; 

(iiij  Identification  of  the  applicable 
size  standard; 

(i\ )  A  copy  of  the  solicitation; 

(v)  Identification  of  the  date  of  bid 
opening;  and 

(vi)  The  date  on  which  the  protest  was 
received. 

§  121.1604    Fonn  of  protest. 

(d)  Required  specificity.  No  specific 
form  is  required  for  a  protest.  However, 
a  protest  must  be  sufficiently  specific  to 
provide  reasonable  notice  as  to  the 
grounds  upon  which  the  protested 
concern's  size  is  questioned.  A  protest 
merely  alleging  that  the  protested 
concern  is  not  small  or  is  affiliated  with 
unspecified  other  concerns  will  not  be 
deemed  to  specify  adequate  grounds  for 
the  protest.  Some  basis  for  the  belief 
stated  in  the  protest  must  be  given.  For 
the  purpose  of  illustrating  required 
specificity,  set  forth  below  are  3 
examples  which  provide  sufficient 


specificity  and  3  examples  which  lack 
sufficient  specificity. 

Example  1:  An  allegation  that  firm  X  is 
larse  because  it  employs  more  than  500 
employees  (where  500  employees  is  the 
applicable  size  standard)  without  setting 
forth  a  basis  for  the  allegation  is  unspecific. 

Example  2:  An  allegation  that  firm  X  is 
large  because  it  exceeds  the  500  employee 
size  standard  (where  500  employees  is  the 
applicable  size  standard)  because  a  higher 
employment  figure  was  published  in 
publication  Y  is  sufficiently  specific. 

Example  3:  An  allegation  that  firm  X  is 
affiliated  with  firm  Y  without  setting  forth 
any  basis  for  the  allegation  is  unspecific. 

Example  4:  An  allegation  that  firm  X  is 
affiliated  with  firm  Y  because  officer  A  is  an 
officer  of  both  companies  is  sufficiently 
specific. 

Example  5.  An  allegation  that  firm  X  has 
revenues  in  excess  of  $2  million  (where  the 
applicable  size  standard  is  $2  million) 
without  setting  forth  a  basis  for  the  allegation 
is  unspecific. 

Example  6:  An  allegation  that  firm  X 
exceeds  the  size  standard  (where  the 
applicable  size  standard  is  S2  million) 
because  it  received  Government  contracts  in 
excess  of  S2  million  last  year  is  sufficiently 
specific. 

The  examples  given  above  in  this 
subsection  are  stated  in  the  briefest 
possible  fashion,  but  protestors  should 
provide  as  much  detail  as  is  available  to 
them  in  order  to  facilitate  making 
expeditious  and  accurate  size 
determinations.  Materials  supporting  the 
protest  should  be  submitted  where 
possible. 

(b)  Non-specific  protests.  Protests 
which  do  not  contain  sufficient 
specificity  shall  be  dismissed  by  SBA. 

(c)  Appeal  of  dismissals.  A  dismissal 
by  the  applicable  SBA  Regional  Office 
of  a  protest  for  lack  of  specificity  may 
be  appealed  to  SBA's  Office  of  Hearings 
and  Appeals  pursuant  to  §  121.1700  of 
these  regulations. 

§  121.1605    Notification  of  protest  and 
filing  of  Form  355. 

(a)  Upon  receipt  of  the  protest,  the 
SBA  Regional  Administrator  or  his  or 
her  delegatee  shall  immediately  notify 
the  contracting  officer  and  the  protestor 
of  the  date  such  protest  was  received 
and  whether  it  will  be  processed  or 
dismissed  for  lack  of  specificity.  Where 
a  protest  is  filed  pertaining  to  SBA's 
Small  Business  Innovation  Research 
Program,  notifice.tion  shall  also  be  made 
to  SBA's  Assistant  Administrator  for 
Innovation,  Research  and  Technology. 
In  cases  where  the  protest  is  sufficiently 
specific,  the  Regional  Administrator  or 
his  or  her  delegatee  shall  also  advise  the 
protested  offeror  of  the  receipt  of  the 
protest  and  shall  forward  to  the 
protested  offeror  a  copy  of  the  protest 
and  a  blank  SBA  Form  355,  Application 


for  Small  Business  Size  Determination 
(OMB  No.  3245-0101),  by  certified  mail, 
return  receipt  requested. 

(b)  Such  offeror  must  file  the 
completed  Form  355  within  3  working 
days  as  directed  by  SBA,  and  must 
attach  thereto  its  answers  to  the 
allegations  contained  in  the  protest, 
together  with  any  supporting  material. 

(c)  If  such  offeror  does  not  submit  the 
completed  SBA  Form  355  and  its 
answers  to  the  allegations  within  3 
working  days,  or  within  any  additional 
period  of  time  provided  by  SBA  for  good 
cause.  SBA  may  assume  that  disclosure 
of  the  form  or  any  missing  part  thereof 
or  any  missing  answer  to  the  allegations 
would  be  contrary  to  the  interests  of  the 
protested  concern,  and  SBA  may 
determine  that  the  protested  concern  is 
other  than  a  small  business. 

§  1 2 1 . 1 606    Making  the  size  determination. 

(a)  General.  After  receipt  of  a  protest 
or  a  request  for  a  formal  size 
determination  and  responses  thereto. 
SBA  shall  make  a  formal  size 
determination  within  10  working  days,  if 
possible. 

(b)  Withdrawal  of  request  for  formal 
size  determination  or  protest.  Once 
properly  instituted  by  the  filing  of  a 
request  for  a  formal  size  determination 
or  a  protest,  the  size  determination  may 
be  completed  by  SBA.  even  if  the 
particular  application,  proposal,  or  offer 
is  withdrawn  or  the  Government 
procurement  or  sale  is  cancelled  or 
awarded.  This  continuation  of  the  size 
determination  process  is  discretionary 
with  SBA  and  will  be  used  to  prevent 
the  misuse  of  small  business  assistance 
programs  and  this  Part  121, 

(c)  Basis  for  determination.  Once  the 
protest  or  request  for  a  formal  size 
determination  is  found  to  be  sufficiently 
specific,  such  size  determination  may  be 
based  on  other  grounds  not  raised  in  the 
protest/request.  The  size  determination 
shall  be  based  primarily  on  facts  and 
allegations  supplied  by  the  protestor 
and  protested  concern  (or  by  the  entity 
requesting  the  size  determination).  If 
deemed  necessary  or  appropriate,  SBA 
may  utilize  other  information  in  its  files 
and  may  make  inquiries  including 
requests  to  the  protestor,  the  protested 
concern  and  any  alleged  affiliates,  or 
other  persons  for  additional  specific 
information. 

(d)  Burden  of  persuasion.  The  burden 
of  establishing  its  small  business  size  by 
submitting  full  information  to  SBA  shall 
be  upon  the  concern  whose  size  is  under 
consideration. 

(e)  Weight  of  evidence.  Specific 
signed  factual  evidence  will  be  weighed 
more  heavily  by  SBA  than  general 
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unsupported  allegations  or  opinions.  In 
the  case  of  refusal  or  failure  to  furnish 
requested  information  within  a  required 
time  period,  SBA  may  assume  that 
disclosure  would  be  contrary  to  the 
interests  of  the  party  failing  to  make 
disclosure. 

(f)  Formal  size  determination.  The 
SBA  shall  base  its  formal  size 
determination  upon  the  record,  including 
reasonable  inferences  iherefrom.  and 
shall  state  in  writing  the  basis  for  its 
findings  and  conclusions. 

(g)  Notification  of  determination. 
After  making  its  determination,  SBA 
shall  immediately  notify  the  contracting 
officer,  the  protestor  and  the  protested 
offeror  and  each  affiliate  or  alleged 
affiliate  of  its  determination.  Such 
notification  shall  be  by  certified  mail, 
return  receipt  requested. 

(h)  Results  of  an  SBA  size 
determination.  (1)  A  formal  size 
determination  becomes  effective 
immediately  and  remains  in  full  force 
and  effect  unless  and  until  reversed 
upon  appeal  to  SBA's  Office  of  Hearings 
and  Appeals  pursuant  to  §  121.1700  of 
these  regulations,  or  unless  the  concern 
is  recertified  as  a  small  business 
pursuant  to  §  121.1607  of  these 
regulations. 

(2)  After  SBA  has  determined  that  a 
protested  concern  is  other  than  small  for 
purposes  of  a  particular  procurement, 
such  concern  cannot  thereafter  become 
eligible  for  such  procurement  by 
affirmatively  reducing  its  size. 

(3)  If  SBA  has  made  a  formal  size 
determination  that  a  particular  concern 
is  not  small,  the  concern  will  be  deemed 
ineligible  within  such  applicable  size 
standard  for  any  assistance  under  the 
Small  Business  Act  or  the  Small 
Business  Investment  Act  of  1956.  unless 
it  is  thereafter  recertified  by  SBA  as  a 
small  business  as  provided  below.  After 
such  an  adverse  size  determination,  the 
concern  shall  not  self-certify  as  small 
within  the  same  or  a  lower  employee  or 
annual  receipts  size  standard 
(whichever  is  applicable)  unless  it  is 
recertified. 

§  1 2 1 . 1 607    RecertHtcations. 

(a)  An  application  for  recertification 
may  be  made  at  any  time  to  the  SBA 
Regional  Office  which  made  the  original 
size  determination.  Such  application 
must  be  accompanied  by  a  current 
completed  Form  355  (OMB  control 
number  3245-0101)  and  any  other 
information  sufficient  to  show  a 
significant  change  in  its  ownership, 
management,  contractual  relations,  or  in 
other  factors  bearing  on  its  status  as  a 
small  concern. 

(b)  Recertification  shall  not  be 
required  nor  will  the  prohibition  against 


future  self- certification  apply  if  the 
adverse  SBA  size  determination  is 
based  solely  on  a  finding  of  affiliation 
due  to  a  joint  venture  (e.g..  ostensible 
subcontracting)  limited  to  a  particular 
Government  procurement  or  properly 
sale,  or  is  based  on  an  ineligible  non- 
manufacturer  size  determination  on  a 
particular  Government  procurement, 

(c)  If  SBA  denies  an  application  for 
recertification.  such  denial  shall  be 
deemed  a  forma!  size  determination. 
Except  as  to  timber  saies  size 
determinations,  denials  are  appealable 
only  by  the  concern  in  question  to  the 
SBA  Office  of  Heanngs  and  .Appeals 
pursuant  to  §  121.1700  of  these 
regulations.  With  respect  to  timber  sales 
size  determinations.  SBA  may  also 
appeal  a  denial  to  the  Office  of  Hearings 
and  Appeals.  (However,  the  concern's 
later  self-certification  on  subsequent 
small  business  assistance  applications 
may  be  protested  in  the  usual  manner.) 

(d)  The  granting  of  an  application  for 
recertification  shall  have  future  effect 
only  and  shall  be  deemed  a  formal  size 
determination,  except  that  the  notice 
requirements  of  §  121.1606(g)  to  entities 
other  than  the  applicant  shall  not  apply. 

§121.1608    SIC  appeals. 

The  Office  of  Heanngs  .jnd  .■Appeals 
exclusively  shall  determine  all  SIC  Code 
Appeals.  Procedures  for  filing  appeals 
from  SIC  Code  designations  are  set  forth 
in  §  121.1700  of  these  regulations. 

§121.1700     Procedures  for  size  and  SIC 
Code  Appeals. 

§  1 2 1 . 1 70 1     Jurisdiction  of  Office  of 
Hearings  and  Appeals. 

The  jurisdiction  of  the  Office  of 
Heanngs  and  Appeals  under  this  part 
shall  be  limited,  as  specified  in 
paragraphs  (a)  and  (b)  of  this  section  to 
appeals  from  formal  size  determinations 
and  appeals  from  SIC  Code 
designations.  No  appeal  will  be 
permitted  from  an  informal  or  advisory 
size  opinion.  The  Office  of  Hearings  and 
Appeals  will  review  appeals  and  make 
final  decisions  pursuant  to  the 
provisions  of  this  subpart,  affirming, 
reversing  or  modifying; 

(a)  Formal  size  determinations  made 
by  SBA  Regional  Offices,  pursuant  to 

§  121.1600.  as  to  a  concern's  small 
business  size  status;  and 

(b)  Designations  by  contracting 
officers,  as  made  by  the  contracting 
officer  or  as  changed  bv  SBA  pursuant 
to  §  121.902(d)  or  §  12l'll02(d)  of  this 
part,  regarding  classifications  of  the 
Standard  Industrial  Classification  (SIC) 
Code  and/or  the  Small  Business 
Administration  size  standard  applicable 
to  a  product  or  service  for  the  purpose  of 
Government  procurements  and  sales. 


§  121.1702     Definitions. 

The  following  definitions  shall  apply 
to  this  subpart  121.1700: 

(a)  "Person"  means  an  individual. 
partnership,  corporation,  association,  or 
other  business  entity. 

(b)  "Party"  means  the  appellant,  the 
concern  whose  size  is  at  issue  and  all 
alleged  affiliates  of  such  concern  that 
participate  or  are  specifically  afforded 
the  opportunity  to  participate  in  the 
proceeding  by  the  Presiding  ludge.  the 
contracting  officer  in  a  SIC  Code 
designation  appeal,  the  SBA  in  section 
8(a]  size  appeals  and  other  size  appeals 
in  which  there  is  initially  no  other 
adverse  party  to  the  concern  whose  size 
is  at  issue  in  the  case  or  where  admitted 
by  motion,  and  any  other  person  so 
designated  by  the  Presiding  )udge. 
Parties  have  full  rights  of  participation 
in  the  proceeding  and  are  bound  by  the 
decision  of  the  panel 

§  1 2 1 . 1 703    Who  may  appeal 

Appeals  from  size  determinations  and 
SIC  Code  designations  may  be  filed  with 
the  Office  of  Hearings  and  Appeals  by 
any  of  the  following; 

(a)  Any  interested  person  who  was  a 
party  to  or  has  been  adversely  affected 
by  a  forma!  size  determination  made 
pursuant  to  §  121.1600  of  this  pari: 

(b)  Any  interested  person  who  has 
been  adversely  affected  by  a  SIC  Code 
designation;  however,  with  respect  to  a 
particular  section  8(a)  contract,  only 
SBA.  or  the  contracting  officer  where 
SB.A  has  changed  a  SIC  Code 
designation  pursuant  to  §  121.1102(d). 
may  appeal  a  SIC  Code  designation; 

(c)  The  Small  Business  Administration 
Associate  or  Assistant  Administrator  for 
the  Small  Business  Administration 
program  involved  or  the  SBA  Regional 
Administrator  in  the  region  which  made 
the  formal  size  determination,  through 
the  SBA's  Office  of  General  Counsel, 

§121.1704    Where  to  appeal. 

Written  Notices  of  Appeal  conforming 
to  §  121.1706  may  be  mailed  to  the 
Office  of  Heanngs  and  Appeals.  Small 
Business  Administration,  Washington. 
DC  20416,  or  may  be  personally 
delivered  to  the  Office  of  Hearings  and 
Appeals  at  2100  K  Street,  NW,. 
Washington,  DC. 

§121.1705    Trme  limits  for  appeals. 

(a)(1)  Except  as  provided  in  paragraph 
(a)(2)  of  this  section,  a  written  appeal 
from  a  size  determination  must  be  sent 
by  certified  mail,  return  receipt 
requested,  to  the  Office  of  Hearings  and 
Appeals  no  later  than  thirty  (30) 
calendar  days  after  the  date  of  receipt  of 
such  determination; 
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(2)  A  written  appeal  from  a  size 
determination  in  a  pending  procurement 
or  a  pending  Government  property  sale 
must  be  sent  by  certified  mail,  return 
receipt  requested,  no  later  than  five  (5) 
days  (exclusive  of  Saturdays,  Sundays, 
and  legal  holidays)  after  the  date  of 
receipt  of  such  determination.  Unless 
written  notice  of  such  an  appeal  is 
mailed  within  the  prescribed  time  limit, 
the  appellant  will  be  deemed  to  have 
waived  all  rights  of  appeal  regarding 
size  insofar  as  the  pending  procurement 
or  sale  is  concerned;  however,  an  appeal 
which  is  untimely  under  this  paragraph 
(a)(2)  may,  if  timely  under  paragraph 
(a](l)  of  this  section,  proceed  to  final 
determination  and  shall  apply  to  future 
procurements  and  sales. 

(bl(l)  Except  as  provided  in  paragraph 
(h)(2)  of  this  section,  an  appeal  from  a 
SIC  Code  designation  must  be  sent  by 
certified  mail,  return  receipt  requested, 
to  the  Office  of  Hearings  and  Appeals 
no  later  than  10  days  (exclusive  of 
Saturdays.  Sundays,  and  legal  holidays) 
before  the  bid  opening  day  or  deadline 
for  submitting  proposals  or  quotations 
as  specified  in  the  solicitation,  taking 
into  account  any  modifications  to  such 
dates. 

(2)  Where  the  bid  opening  day  or 
deadline  for  submitting  proposals  or 
quotations  is  less  than  30  days  after  the 
issuance  of  the  invitation  for  bids  or 
request  for  proposals  or  quotations,  the 
appeal  must  be  sent  by  certified  mail, 
return  receipt  requested,  to  the  Office  of 
Hearings  and  Appeals  no  later  than  5 
days  (exclusive  of  Saturdays,  Sundays, 
and  legal  holidays)  before  the  bid 
opening  day  or  deadline  for  submitting 
proposals  or  quotations. 

(3)  An  untimely  appeal  of  a  SIC  Code 
designation  will  be  dismissed. 

(c)  The  date  of  mailing  will  be 
determined  by  reference  to  the  postmark 
indicated  on  the  Notice  of  Appeal. 

(d)  A  Notice  of  Appeal  may  be 
personally  delivered  to  the  Office  of 
Hearings  and  Appeals  within  the  time 
limits  specified  in  this  section  in  lieu  of 
sending  it  by  certified  mail. 

§121.1 706    Initiation  of  appeal. 

(a)  The  appeal  is  initiated  by  filing  the 
.Notice  of  Appeal.  No  particular  form  is 
prescribed  for  the  Notice  of  Appeal.  The 
appellant  shall  file  the  Notice  of  Appeal 
with  the  Office  of  Hearings  and 
Appeals,  in  writing.  A  telegraphic  notice 
shall  be  confirmed  by  next  day  mailing 
of  a  written  Notice.  In  accordance  with 
§  121.1712,  the  Notice  of  Appeal  shall  be 
certified  and  a  copy  shall  be 
concurrently  served  by  the  appellant 
upon  those  parties  and  persons  specified 
in  paragraph  (a)(6)  of  this  section.  The 


Notice  of  Appeal  shall  include  the 
following  infornation: 

(1)  Name,  address  and  telephone 
number  of  the  party  filing  the  appeal, 
identification  of  the  person  to  be 
contacted  for  service  of  correspondence, 
notices,  orders,  pleadings  and  requests 
for  information  pertaining  to  the  appeal; 

(2)  The  substance  and  date  of  the  size 
determination  or  SIC  Code  designation 
from  which  the  appeal  is  taken, 
including  identification  of  the  concern 
whose  size  is  being  determined,  or  the 
SIC  or  SBA  size  standard  being  applied: 

(3)  If  applicable,  the  solicitation  or 
contract  number  and  date,  and  the 
name,  address  and  telephone  number  of 
the  contracting  officer: 

(4)  A  full  and  specific  statement  of  the 
reasons  why  the  size  determination  or 
SIC  Code  designation  appealed  is 
alleged  to  be  erroneous: 

(5)  Presentation  of  arguments  in 
support  of  such  allegations:  and 

(6)  A  statement  certifying  that  copies 
of  the  Notice  of  Appeal  have  been 
served  upon  the  following,  as 
applicable: 

(i)  The  contracting  officer  where  a 
procurement  or  sale  is  involved; 

(ii)  The  Small  Business 
Administration  official  whose  formal 
size  determination  is  appealed; 

(iii)  The  concern  whose  size  status  is 
at  issue: 

(iv)  All  persons,  other  than  the 
appellant,  who  filed  protests  at  the  SBA 
Regional  Office  level;  and 

(v)  Each  concern  alleged  to  be 
affiliated  with  the  concern  whose  size  is 
at  issue,  to  the  extent  that  the  address  of 
such  a  concern  is  reasonably 
identifiable; 

(vi)  SBA's  Office  of  General  Counsel, 
attention;  Associate  General  Counsel  for 
General  Law. 

(b)  Upon  receipt  of  a  copy  of  the 
Notice  of  Appeal,  the  SBA  Regional 
Office  shall  immediately,  by  express 
mail  or  other  appropriate  next  day 
delivery,  send  the  entire  case  file  to  the 
Office  of  Hearings  and  Appeals. 

(c)  The  Office  of  Hearings  and 
Appeals  will  notify  the  parties  and 
persons  specified  in  paragraph  (a)(6)  of 
this  section,  and  any  other  interested 
persons  as  determined  by  the  Presiding 
Judge,  of  the  date  it  received  the  Notice 
of  Appeal  and  the  docket  number 
assigned,      i 

§  121.1707    Scope  of  appeal  and  burden  of 
proof. 

The  Office  of  Hearings  and  Appeals 
will  not  consider  issues  not  previously 
presented  to  the  Small  Business 
Administration  official  who  made  the 
size  determination  appealed  unless  such 
consideration  is  determined  to  be 


necessary  to  prevent  manifest  injustice 
to  a  party  and  such  omission  was  not 
due  to  the  fault  of  such  party.  The 
appellant  shall  have  the  burden  of  proof, 
by  a  preponderance  of  the  evidence,  in 
both  size  and  SIC  Code  appeals. 

§  1 2 1 . 1 708    Response  to  notice  of  appeal. 

After  a  Notice  of  Appeal  has  been 
filed,  any  interested  person  may  file  a 
signed  statement  supporting  or  opposing 
the  appeal  and  presenting  argument  and 
evidence  with  the  Office  of  Hearings 
and  Appeals.  Such  statement  must  be 
received  by  the  Office  of  Hearings  and 
Appeals  no  later  than  fifteen  (15) 
calendar  days  after  such  Office's 
issuance  of  the  notification  of  the  filing 
of  an  Appeal  (pursuant  to  §  121.1706(c)), 
unless  otherwise  specified  by  the 
Presiding  judge.  Such  statement  shall 
also,  in  accordance  with  §  121.1712,  be 
certified  and  concurrently  served  upon 
all  parties  and  persons  specified  in 
§  121.1706(a)(6),  and  upon  other  persons 
determined  to  be  interested  by  the 
Presiding  judge.  In  the  discretion  of  the 
Presiding  judge,  the  appellant  may  be 
permitted  to  reply  to  any  such  response 
submitted. 

§  121.1709    Intervention. 

(a)  Intervention  by  SBA.  The  SBA 
may,  upon  motion  and  for  good  cause, 
intervene  in  any  proceeding  covered 
under  this  part.  Such  motion  shall  be 
filed  on  behalf  of  the  SBA  by  SBAs 
Office  of  the  General  Counsel.  Such 
motion  shall  be  concurrently  served  on 
all  parties  and  persons  specified  in 

§  121.1706(a)(6).  and  upon  other  persons 
determined  to  be  interested  by  the 
Presiding  Judge. 

(b)  Intervention  by  interested  persons. 
Other  persons  may  move  to  intervene  in 
an  appeal  before  the  Office  of  Hearings 
and  Appeals  by  filing  a  motion 
containing  a  brief  statement  of  the 
movant's  interest  in  the  proceeding. 
Such  motion  shall  be  concurrently 
served  on  all  parties  and  persons 
specified  in  §  121.1706(a)(6).  and  upon 
other  persons  determined  to  be 
interested  by  the  Presiding  Judge.  The 
Presiding  Judge  may  permit  a  person  to 
intervene  to  such  extent  and  upon  such 
terms  as  appropriate,  if: 

(1)  The  movant's  interest  will  not  be 
adequately  represented  by  the  existing 
parties; 

(2)  The  movant's  participation  in  the 
appeal  may  reasonably  be  expected  to 
assist  in  the  development  of  a  proper 
record;  and 

(3)  The  movant's  participation  will  not 
broaden  the  issues,  resulting  in 
prejudicial  delay  of  the  proceeding. 
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§121.1710    Docket  tile. 

(a)  Contents.  Upon  the  receipt  of  a 
Notice  of  Appeal,  the  case  is  assigned  a 
docket  number.  The  docket  file  will 
consist,  as  applicable,  of  the  Notice  of 
Appeal,  any  responses  thereto,  the  case 
file  submitted  by  the  Small  Business 
Administration  Regional  Office,  any 
materials  submitted  by  the  contracting 
officer,  including  the  related  written 
determination  of  the  official  or  officer, 
any  additional  pleadings,  motions  and 
other  documents  submitted  pursu.snt  to 
these  sections,  unless  expressly 
excluded  from  the  docket  file  or  not 
received  into  evidence  by  the  Presiding 
Judge,  the  transcript  or  recording  of  any 
oral  hearing  or  telephone  conference, 
and  any  orders  and  decisions  issued  in 
the  proceeding. 

(b)  Public  access  to  docket  file.  The 
following  rules  apply  regarding  public 
access  to  the  docket  file  for  a 
proceeding: 

(1)  Except  as  provided  in  paragraph 
(b)(2)  of  this  section,  the  docket  file  is 
available  for  public  inspection  in  the 
Office  of  Hearings  and  Appeals  during 
normal  business  hours  and  copies  of 
such  material  may  be  obtained  upon 
payment  of  the  applicable  charges. 

(2)  The  following  information  in  the 
docket  file  shall  not  be  subject  to  public 
inspection  or  copying: 

(i)  Information  which  cannot  be 
disclosed  according  to  law; 

(ii)  Information  subject  to  an  in 
camera  order  issued  pursuant  to 
§  121.1717  of  these  regulations;  and 

(iii)  Any  proprietary  information  the 
withholding  of  which  is  provided 
pursuant  to  §  121.1712  of  these 
regulations  or  which  is  identified  and 
contained  in  the  case  file  submitted  by 
the  Small  Business  Administration 
official  or  the  contracting  officer 

(3)  The  case  file  submitted  by  the 
Small  Business  Administration  Regional 
Office  shall  be  returned  to  such  office 
upon  termination  of  the  proceeding.  The 
remainder  of  the  docket  file  shall  be 
retained  and  disposed  of  in  accordance 
with  general  principles  of  Government 
records  management. 

§  121.171 1     Assignment  ot  three  judge 
panel. 

Upon  receipt  of  a  Notice  of  Appeal, 
the  Assistant  Administrator  for  the 
Office  of  Hearings  and  Appeals  will 
assign  the  appeal  to  a  panel  of  three 
judges,  one  of  whom  (the  Presiding 
ludge)  will  be  designated  to  preside  over 
the  panel.  The  panel  will  have 
jurisdiction  to  conduct  proceedings 
relative  to  and  to  decide  the  controversy 
and  to  take  such  further  appropriate 
action  as  may  be  necessary  to  issue  a 
de  ;ision  in  the  matter  in  accordance 


with  applicable  agency  policy. 
precedent  and  law.  A  decision  agreed 
upon  by  a  majority  of  the  panel  will  be 
the  final  decision  of  the  Small  Business 
Administration. 

§  121.1712    Rling  and  service  of  pleadings. 

The  following  rules  apply  to  all 
pleadings,  motions,  responses,  and  other 
documents  filed  pursuant  to  these 
sections. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  all  pleadings. 
motions,  and  other  documents  filed  with 
the  Office  of  Hearings  and  Appeals 
pursuant  to  these  sections  shall  be 
served  upon  all  parties  to  the  proceeding 
or  their  respective  counsel  or  other 
representative  in  the  proceeding, 
personally  or  by  registered  or  certified 
mail,  and  shall  be  accompanied  by 
certification  of  such  service. 

(b)  Any  pleading,  motion,  response, 
and  other  document  filed  with  the  Office 
of  Hearings  and  Appeals  shall  include  a 
signed  certificate  which  states  how  and 
when  service  was  made. 

(c)  Tax  returns,  confidential  data  on 
SBA  Form  355  and  any  other  document 
that  constitutes  proprietary  information 
need  not  initially  be  ser\ed,  so  long  as 
such  deletions  are  identified  and 
described  in  the  copies  served  upon  all 
parties  to  the  proceeding  pursuant  to 
paragraph  (a)  of  this  section.  In  addition, 
if  such  proprietary  information  is 
received  in  evidence  by  the  Presiding 
Judge,  the  offering  party  must  petition 
for  an  jn  camera  order,  pursuant  to 

§  121.1717.  in  order  to  withhold  such 
information  from  the  public  and  from 
other  parties. 

(d)  Any  pleading,  motion,  response,  or 
other  document  filed  pursuant  to  these 
sections  shall  be  signed  by  an 
authorized  person,  who  shall  certify  as 
follows: 

I  have  read  this  document  and.  under 
penalty  of  perjury  and  the  sanctions  imposed 
under  18  L'.S  C.  1001.  of  which  I  am  aware.  I 
cerlify  that,  to  the  best  of  my  knowledge,  the 
statements  made  herein  are  true  and  correct. 
and  that  this  document  is  not  being  filed  for 
the  purpose  of  delay  or  harassment. 

(e)  Time  limitations  on  all  filings  are 
strictly  enforced.  Unless  authorized  by 
the  Office  of  Hearings  and  Appeals,  late 
filings,  and  filings  not  specifically 
provided  for  in  this  subpart,  may  be 
disregarded  to  avoid  delay  in  disposing 
of  the  appeal.  In  the  exercise  of 
discretion  and  for  good  cause,  the 
Presiding  Judge  may  waive,  after  notice 
to  all  parties,  any  time  limit  set  forth  in 
this  section,  other  than  the  time  limit  for 
appeal  set  forth  in  §  121.1705(a), 
provided  that  in  the  most  extraordinary 
situations  the  limitations  of  §  121.1705(a) 
may  be  waived  in  order  to  prevent 


manifest  injustice.  A  motion  for  an 
extension  of  time  must  be  filed  within 
the  time  period  to  which  it  applies. 

§  121.1713     Authority  and  functions  of 
presiding  Judge. 

The  Presiding  Judge  of  the  panel  to 
which  the  appeal  is  assigned  is 
authorized  to  act  upon  and  lo  dispose  of 
all  relevant  motions,  petitions, 
responses,  and  other  pleadings;  to 
obtain  such  competent  and  relevant 
facts  as  the  Presiding  judge  may  deem 
necessary  to  a  proper  and  just 
determination  of  the  matters  at  issue, 
including,  for  example,  by  oral  hearing 
or  telephone  conferences,  through 
judge's  interrogatories,  or  by  other 
appropriate  means;  and  to  fix  the  time 
and  place  of  any  oral  hearing  or 
telephone  conference.  The  Presiding 
Judge  is  also  authorized  to: 

(a)  Administer  oaths  and  affirmations; 

(b)  Request  the  attendance  of  Small 
Business  Administration  employees; 

(c)  Examine  witnesses; 

(d)  Permit  discovery  upon  motion: 

(e)  Issue  protective  orders  in  the 
context  of  discovery  and.  as  specified  in 
§  121.1716.  in  the  context  of  subpoenas; 

(0  Issue  subpoenas  as  provided  in 
§121.1716; 

(g)  Issue  in  camera  orders  pursuant  lo 
§  121.1717; 

(h)  Rule  upon  questions  of  procedure, 
evidence,  policy  and  law.  including  the 
designation  of  partv  status  in  a 
proceeding  and  the  nature  and  extent  of 
participation  for  all  other  participants; 

(i)  Regulate  the  course  of  any  oral 
hearing,  maintain  decorum,  and  exclude 
from  such  hearing  any  person  engaging 
in  disruptive  conduct; 

(j)  Require  the  filing  of  memoranda 
and  the  presentation  of  oral  argument 
with  respect  to  any  question  upon  which 
the  Presiding  Judge  is  required  to  rule 
during  the  course  of  the  proceeding; 

(k)  Hold  conferences  for  the 
settlement,  explanation  or  simplification 
of  the  issues  or  for  other  appropriate 
purposes; 

(1)  Dispose  of  procedural  requests  and 
similar  matters; 

(m)  Take  action  and  make  decisions 
in  conformity  with  applicable  law, 
policy,  and  procedures  of  the  Small 
Business  Administration; 

(n)  Act  on  motions  to  enlarge,  modify, 
or  delete  issues  in  the  proceedings; 

(o)  Extend  the  time  limits  for  filing 
pleadings  for  good  cause,  except  the 
time  limit  for  appeal  set  forth  in 
§  121.1705(a);  and 

(p)  Impose  appropriate  sanctions  if 
any  party  fails  to  comply  with  an  order 
of  the  Presiding  judge  to  produce  certain 
information,  including  but  not  limited  lo: 
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(1)  Drawing  an  inference  against  the 
party  who  has  failed  to  comply  with  the 
order  as  to  facts  in  dispute; 

(2)  Prohibiting  the  party  who  has 
failed  to  comply  with  the  order  from 
introducing,  or  otherwise  relying  upon, 
evidence  relating  to  the  information 
sought; 

(3)  Permitting  any  opposing  party  to 
introduce  secondary  evidence 
concerning  the  information  sought; 

(4)  Striking  any  part  of  the  pleadings 
of  the  party  failing  to  comply  with  such 
order;  or 

(5)  Taking  such  other  appropriate 
action  in  accordance  with  applicable 
law,  policy,  and  procedures  of  the  Small 
Business  Administration. 

§  121.1714    Oral  hearings  and  telephone 
conferences. 

The  following  rules  apply  to  oral 
hearings  and  telephone  conferences; 

(a)  The  Presiding  [udge  generally 
decides  the  appeal  upon  the  written 
record,  without  an  oral  hearing  or  oral 
argument.  An  oral  hearing  shall  be  held 
only  when  the  Presiding  Judge 
determines,  upon  examination  of  the 
ducket  file  and  consideration  of  such 
additional  facts  as  may  be  acquired  on 
notice  to  the  parties,  that  there  is  a 
genuine  dispute  as  to  any  material  fact 
of  decisional  significance  which  cannot 
tie  resolved  e.xcept  by  confrontation  of 
witnesses. 

(b)  If  the  Presiding  judge  determines 
that  there  is  a  matter  that  cannot  be 
resolved  other  than  by  a  telephone 
conference  or  an  oral  hearing,  he  or  she 
will  fix  a  time  and  place  for  such 
cimference  or  hearing  to  resolve  such 
matter. 

(c)  Any  oral  hearing  will  be  set  at  a 
site  reasonably  convenient  to  the  parties 
and  notice  thereof  will  set  forth; 

(1)  A  statement  as  to  the  purpose  of 
the  oral  hearmg;  and 

(2)  A  statement  as  to  the  matters  of 
fact  and  law  involved  and  the  issues 
that  will  be  heard. 

(d)  The  Office  of  Hearings  and 
Appeals  will  provide  a  means  for 
recording  oral  hearings  and  telephone 
conferences  at  which  evidence  is  taken. 
A  transcript  or  record,  as  applicable, 
may  be  obtained  upon  payment  of  the 
applicable  charges, 

§121.1715    Prohibited  ex  parte 
communications. 

F.xct'pt  to  the  extent  required  for  the 
disposition  of  ex  parte  matters  as 
authorized  by  law  or  regulation,  no 
person  may  consult  a  Judge  on  a 
question  of  fact  or  law  at  issue  in  an 
appeal  except  on  notice  and  opportunity 
for  all  parties  to  participate. 


§  121.1716     Subpoenas. 

The  following  rules  apply  to 
subpoenas; 

(a)  Subpoenas  are  authorized  at  the 
discretion  of  the  Presiding  Judge.  Only 
parties  to  the  proceeding  may  request 
subpoenas.  No  subpoenas  may  be 
issued  against  Small  Business 
Administration  personnel  or  for 
documents  in  the  custody  or  control  of 
the  Small  Business  Administration. 

(b)  Subpoenas  requiring  the 
attendance  and  testimony  of  w'tnesses, 
and  subpoenas  requiring  the  production 
of  any  books,  papers,  records,  contracts, 
agreements,  and  other  documents 
relating  to  an  appeal  under  this  section 
shall  be  signed  and  issued  by  the 
Presiding  Judge. 

(c)  Unless  submitted  on  the  record 
while  an  oral  hearing  is  in  progress, 
requests  for  a  subpoena  ad 
testificandum  shall  be  submitted  in 
writing,  under  oath,  identifying  the 
person  to  be  subpoenaed  and  showing 
the  relevance,  materiality,  and  the  basis 
for  requiring  the  testimony  of  such 
person. 

(d)  Requests  for  a  subpoena  duces 
tecum  shall  be  submitted  in  writing, 
under  oath,  and  shall  specify  with 
particularity  the  books,  papers  and 
documents  desired  and  the  facts 
expected  to  be  proved  thereby.  A 
showing  shall  also  be  made  as  to  the 
relevance  and  materiality  of  the 
evidence  sought. 

(e)  Requests  for  subpoenas  shall  be 
submitted  by  a  party  in  triplicate  and 
may  be  made  ex  parte. 

(f)  Any  person  or  entity  against  whom 
a  subpoena  is  directed  may,  prior  to  the 
return  date,  file  with  the  Presiding  Judge 
a  motion  to  quash  or  limit  the  subpoena, 
setting  forth  the  reasons  the  subpoena 
should  not  be  complied  with  or  should 
be  limited  in  scope.  Notwithstanding  the 
requirements  of  §  121.1712(a)  of  this 
subpart,  such  motion  need  only  be 
served  upon  the  party  requesting  the 
subpoena. 

(g)  Notice,  including  a  brief  statement 
of  the  reasons  therefor,  will  be  given  for 
the  denial,  in  whole  or  in  part,  of  a 
request  for  subpoena  or  of  a  motion  to 
quash. 

(h)  A  subpoena  may  be  served  by  any 
person  who  is  not  a  party  to  or 
participant  in  the  proceeding  and  who  is 
not  less  than  18  years  of  age. 

(i)  Service  of  a  subpoena  upon  the 
person  named  therein  shall  be  made  by 
exhibiting  the  original  subpoena  to  such 
person,  by  reading  the  original  subpoena 
if  such  person  is  unable  to  read,  by 
delivering  a  duplicate  of  the  subpoena  to 
such  person,  and  by  tendering  the  fees 
for  one  day's  attendance  at  the 
proceeding  to  which  such  person  is 


summoned  and  the  mileage  allowed  by 
law.  If  the  subpoena  is  issued  on  behalf 
of  the  United  States  or  an  officer  or 
agency  thereof,  attendance  fees  and 
mileage  need  not  be  tendered,  but  will 
be  paid  upon  filing  of  an  appropriate 
claim  therefor. 

(j)  The  person  effecting  service  of  a 
subpoena  shall  sign  an  affidavit  thereof, 
stating  the  date,  time,  and  manner  of 
service. 

(k)  In  case  of  failure  to  make  service, 
the  reasons  for  the  failure  shall  be 
stated  on  the  original  subpoena  by  the 
person  who  attempted  to  make  service. 

(1)  The  original  subpoena,  bearing  or 
accompanied  by  the  required  affidavit 
or  statement,  shall  be  returned 
immediately  to  the  Office  of  Hearings 
and  Appeals, 

(m)  The  attendance  of  witnesses  and 
the  production  of  documentary  evidence 
may  be  required  from  any  place  in  the 
United  States  to  any  designated  place  of 
hearing.  In  case  of  disobedience  of  a 
subpoena,  the  Small  Business 
Administration  may  invoke  the  aid  of 
any  court  of  the  United  States  in 
requiring  the  attendance  and  testimony 
of  witnesses  and  the  production  of 
documentary  evidence. 

(n)  Witnesses  who  are  subpoenaed 
and  respond  thereto  are  entitled  to  the 
same  fees,  including  mileage,  as  are  paid 
for  like  service  in  the  courts  of  the 
United  States.  Fees  shall  be  paid  by 
party  at  whose  instance  the  subpoena  is 
issued. 

(o)  In  the  exercise  of  discretion,  the 
Presiding  Judge  authorizing  and  issuing 
any  subpoena  may,  upon  request  or 
upon  his  or  her  own  motion,  devise  and 
provide  such  protective  order(s)  as  may 
be  necessary  and  appropriate  to  protect 
against  harassment,  undue  expense  or 
breach  of  confidentiality  of  information 
and  data  reasonably  concluded  to 
require  protection  from  general 
disclosure. 

§  121.1717    In  camera  orders. 

(a)  Definition.  In  camera  materials  are 
documents,  testimony,  or  other  data 
which  by  order  of  the  Presiding  Judge 
are  kept  confidential  and  excluded  from 
disclosure  to  any  person  except  as 
provided  in  this  section. 

(b)  In  camera  treatment  of  documents 
and  testimony.  Upon  motion  and  a 
showing  of  good  cause,  the  Presiding 
Judge  shall  have  the  authority  to  order 
documents  or  oral  testimony  to  be 
received  in  camera.  The  order  will 
specify  the  date  on  which  in  camera 
treatment  is  expected  to  expire  and  will 
include: 
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(1)  A  description  of  the  dot;urnt;nts 
and/or  testimony,  or  portion(s)  thereof. 
being  received  //)  camera: 

(2)  A  full  statement  of  the  reasons  for 
granting  in  camera  treatment:  and 

(3)  The  terms  and  conditions  imposed 
by  the  Presiding  ]udge  limiting  access  to 
or  use  of  the  in  camera  material. 

(c)  Access  and  disclosure  to  parties. 
(1)  Administrative  judges,  their 
designated  staffs  and  other  Office  of 
Hearmgs  and  Appeals  personnel,  as 
appropriate,  shall  have  complete  access 
lo  m  camera  materials.  Any  party  to  the 
proceedings  may  seek  access  only  in 
accordance  with  paragraph  |c|(2)  of  this 
section. 

(2)  Any  person  seeking  disclosure  of 
in  camera  documents  or  access  to 
testimony  shall  make  a  written  request 
to  the  Presiding  [udge  who  issued  the  in 
camera  order.  The  Presiding  judge  may 
grant  or  deny  the  request  in  whole  or  in 
part.  The  Presiding  judge  will  examine 
the  in  camera  materials  and  may  excise 
any  portions  prior  to  disclosure  of  the 
materials  to  the  requ(;ster  consistent 
with  his  or  her  ruling  on  the  request. 

(3)  Appeals,  (i)  In  cases  where  a 
motion  for  an  in  camera  order  has  been 
denied  in  whole  or  in  part  by  the 
Presiding  judge,  an  appeal  may  be  taken 
to  the  Assistant  Administrator  for  the 
Office  of  Hearings  and  Appeals. 

(ii)  In  cases  where  a  request  for 
disclosure  of  materials  already  subject 
to  an  in  camera  order  has  been  denied 
in  whole  or  in  part  by  the  Presiding 
judge,  an  appeal  may  be  taken  to  the 
Assistant  Administrator  for  the  Office  of 
I  learings  and  Appeals.  To  the  extent 
practicable,  the  submitter  of  the 
information  sought  on  appeal  shall  be 
afforded  an  opportunity  to  provide 
written  comments  on  the  appeal. 

(d)  In  camera  materials  shall  be 
segregated  from  the  docket  file  and 
protected  from  public  disclosure  until 
the  termination  of  in  camera  treatment, 
either  by  expiration  of  the  order  or  a 
successful  appeal.  After  the  termination 
of  such  in  camera  treatment,  the 
materials  shall  be  open  to  the  public  to 
the  extent  permitted  by  law. 

(e)  Proposed  findings,  conclusions, 
briefs,  or  other  documents  may  not 
include  specific  details  of  in  camera 
materials.  However,  general  references 
to  such  materials  may  be  made.  To  the 
extent  that  parties  consider  necessary 
the  inclusion  of  specific  details  of />? 
camera  materials,  those  references  shall 
be  segregated  and  marked  and  shall 
become  part  of  the  in  camera  record. 
Those  documents  shall  be  served  only 
on  parties  accorded  access  to  the  in 
camera  material  by  the  Presiding  Judge. 


§121.1718     The  record. 

The  following  rules  .-ipp!\  'o  the 
record  compiled  in  the  proceeding; 

(a)  A  transcript  or  recording  of  any 
testimony  and  exhibits,  and  any  other 
documents  included  in  the  docket  file 
pursuant  to  this  pro\  ision  shall 
constitute  the  exclusive  record  for 
decision.  Where  the  decision  is  based 
on  official  notice  of  a  material  fact  not 
appearing  in  the  record,  any  party  may 
file  a  petition  for  reconsideration  no 
later  than  20  calendar  days  following 
the  issuance  of  the  decision  ser\'ed 
pursuant  to  §  121.1721(b)  advocating  a 
contrary  factual  proposition  and  setting 
forth  the  factual  or  legal  basis  for  the 
challenge. 

(b)  The  record  in  a  proceeding  in 
which  an  oral  hearing  has  been  held  will 
be  closed  by  an  announcement  to  that 
effect  at  such  hearing  by  the  Presiding 
judge,  when  the  taking  of  testimony  has 
been  concluded.  When  no  oral  hearing 
has  been  held,  the  record  shall  be  closed 
20  calendar  days  after  the  issuance  of 
the  notification  of  the  filing  of  an  appeal 
(§  121.1706(a)j,  However,  upon  notice  to 
all  parties  to  the  proceeding,  the 
Presiding  judge,  in  his  or  her  discretion, 
may  amend  the  date  that  the  record  is 
closed.  In  any  case  where  an 
evidentiary  transcript  has  been 
prepared  following  an  oral  hearing,  the 
transcript,  together  with  all  exhibits,  will 
be  certified  by  the  Presiding  Judge  and 
filed  in  the  docket  file  in  the  Office  of 
Hearings  and  Appeals,  A  copy  of  such 
certification  will  be  served  on  all  parties 
to  the  proceeding, 

(c)  At  any  time  during  the  course  of 
the  proceeding,  or  as  directed  by  the 
Presiding  Judge,  but  no  later  than  ten 
(10)  calendar  days  after  the  issuance  of 
notice  of  certification  of  the  record  made 
pursuant  to  paragraph  (b)  of  this  section, 
any  party  to  the  proceeding  may  file 
with  the  Presiding  Judge  a  motion 
requesting  the  correction  of  a  transcript, 
if  any,  which  shall  be  accompanied  by 
proof  of  service  thereof  upon  all  other 
parties  to  the  proceeding.  No  later  than 
five  (5)  calendar  days  after  the  receipt  of 
such  a  motion,  other  parties  may  file  a 
response  in  support  of,  or  in  opposition 
to,  such  motion.  Thereafter,  the 
Presiding  Judge  will  issue  an  order 
specifying  the  corrections,  if  any,  to  be 
made  in  the  transcript.  A  copy  of  the 
order  shall  be  served  upon  all  parties 
and  will  be  made  a  part  of  the  record. 
The  Presiding  Judge  may,  on  his  or  her 
own  motion,  specify  on  notice  to  the 
parties  corrections  to  be  made  in  the 
transcript.  Objection  to  any  such 
proposed  correction(s)  shall  be  filed 
within  three  (3)  days  after  receipt  of 
such  notice  and  such  objection(s)  will  be 


the  subject  of  appropriate  rulings  by  the 
Presiding  Judge. 

§  121.1719    Post-hearing  procedures. 

The  following  rules  will  appi\  lo 
proposed  findings  and  conclusions: 

(a)  After  the  conclusion  of  any  oral 
hearing,  any  party  may,  with  the 
concurrence  of  the  Presiding  Judge,  file 
proposed  findings  of  fact  and 
conclusions,  briefs  and  memoranda  of 
law:  Provided,  that  the  Presiding  Judge 
may,  in  any  proceeding,  direct  any  party 
to  file  proposed  findings  of  fact  and 
conclusions,  briefs  and  memoranda  of 
law.  Any  proposed  findings  of  fact, 
conclusions,  briefs,  and  memoranda  of 
law  shall  be  filed  within  fifteen  (15) 
calendar  days  after  the  issuance  of 
notice  of  certification  of  the  record 
pursuant  to  paragraph  (b)  of  this  section 
unless  the  Presiding  judge  specifies 
otherwise. 

(b)  Proposed  findings  of  fact  shall  be 
set  forth  in  serially  numbered 
paragraphs  and  shall  set  out  with 
particularity  all  decisionally  significant 
evidentiary  facts  developed  on  the 
record  that  are  deemed  to  support  the 
findings  proposed,  with  citations  to  the 
transcript,  where  appropriate,  and  to 
other  portions  of  the  record  relied  on  for 
each  evidentiary  fact.  Proposed 
conclusions  shall  also  be  separately 
stated  in  serially  numbered  paragraphs. 
Proposed  findings  and  conclusions  may 
be  limited  lo  those  issues  that  affect  the 
interests  of  their  proponent  and  may  be 
accompanied  by  supporting  briefs. 

(c)  In  the  absence  of  a  showing  of 
good  cause  therefor,  the  failure  to  file 
proposed  findings  of  fact,  conclusions, 
briefs  and  memoranda  of  law  when 
directed  to  do  so  by  the  Presiding  Judge, 
will  be  deemed  to  constitute  a  waiver  of 
the  right  to  object  to  the  findings  and 
conclusions  of  the  panel. 

§  121.1720    Decision. 

(a)  Following  receipt  of  proposed 
findings  and  conclusions  authorized  or 
directed  pursuant  to  §  121.1719  or 
default  in  the  making  of  such  filings,  or 
upon  closing  the  record  when  such 
filings  have  not  been  authorized  or 
directed,  the  Presiding  Judge  will 
prepare  a  proposed  decision  containing 
findings  of  fact  and  conclusions,  as  well 
as  the  reasons  therefor,  with  respect  to 
all  the  decisionally  significant  material 
issues  of  fact  and  law  presented  on  the 
record.  The  proposed  decision  will  be 
circulated  among  the  panel  members  for 
consideration  and  concurrence.  Upon 
approval  of  that  decision  or  a  different 
decision  by  a  majority  of  the  panel,  the 
decision  will  be  issued. 
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jb)  The  decision  is  the  final  decision 
of  the  Snicill  Business  Administration, 
becomes  effective  immediately,  and 
Innds  ail  parties  to  the  proceeding. 
However,  a  party  may  petition  for 
reconsideration  pursuant  to  §  121,1^21 
of  this  subpart. 

['.:]  The  Office  of  Hearings  and 
.Appeals  shall  serve  the  decision  upon 
all  parties  to  the  proceeding  by  certified 
mail.  Where  time  is  of  the  essence, 
notice  of  the  ultimate  determinatujn  may 
be  communicated  m  a  telegram  or  by 
telephone  to  the  parties,  to  be  followed 
by  service  of  the  full  text. 

§  121.1721     Reconsideration  of  decision. 

(a)  .At  any  time  after  a  written 
decision  has  been  issued  and  up'in 
notice  to  all  parties  and  persons 
specified  in  §  121.ir06(a)(6).  and  upon 
other  persons  determined  to  be 
interested  by  the  Presiding  judge,  the 
panel  may.  on  its  own  initiative,  reopen 
the  proceeding  and  enter  a  new  decision 
confirming,  modify  ing,  or  setting  aside 
the  decision  in  whole  or  in  part. 

|b|  Within  20  calendar  days  after 
issuance  of  a  written  decision  and  upon 


notice  to  all  parties  and  persons 
specified  in  §  121.1706(a)(6).  and  upon 
other  persons  determined  to  be 
interested  by  the  Presiding  judge,  any 
party  may  file  a  petition  for 
reconsideration  of  such  decision,  setting 
forth  the  relief  sought  and  the  grounds  in 
support  of  the  petition.  Such  grounds 
must  be  confined  to  new  questions 
raised  by  the  decision  concerning  which 
the  petitioner  had  no  previous 
opportunity  to  present  evidence  or 
argument. 

(c!  in  cases  where  SBA  has  not 
previously  appeared  in  the  case  as  a 
party,  and  was  not  so  asked  to  appear 
by  the  Presiding  Judge.  SBA's  Office  of 
the  General  Counsel  may.  within  20 
calendar  days  after  issuance  of  a 
written  decision  and  upon  notice  to  all 
parties  and  persons  specified  in 
§  121.1706(a)(6).  and  upon  other  persons 
determined  to  be  interested  by  the 
Presiding  judge,  file  a  petition  for 
reconsideration  where  the  decision 
presents  significant  issues  of 
precedential  importance. 

(d)  Any  party  may  oppose  the  petition 
filed  pursuant  to  paragraph  (b)  or  (c)  of 


this  section  by  filing  an  answer  thereto 
within  10  days  after  receipt  of  service  of 
the  petition  upon  such  party. 

(e)  The  filing  of  a  petition  for 
reconsideration  shall  not  stay  the  effect 
of  the  decision  unless  explicitly  ordered 
by  the  panel.       1 

§  1211722     Delegation  of  authority  when 
judge  not  available. 

In  the  event  of  the  absence  or 
unavailability  of  the  Presiding  Judge  or 
other  member  of  the  panel  to  which  the 
appeal  is  assigned,  where  such  action  is 
necessary,  any  Judge  in  the  Office  of 
Hearings  and  Appeals  may  be 
authorized  by  the  Assistant 
Administrator  of  the  Office  of  Flearings 
and  Appeals  to  participate  in  rendering 
a  final  decision  and  to  dispose  of  any 
motions  or  other  interlocutory  matters, 
as  appropriate,  pertaining  to  such 
appeal. 

Date:  August  19, 1987. 
James  Abdnor, 

Administrator. 

(FR  Doc.  87-19470  Filed  8-28-87;  8:45  amj 
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Proclamation  3696  of  August  26.  1937 

The  President 

9-1-1  Emergency  Number  Da\.  1987 

By  the  President  of  the  I'nited  Slalo  of  America 

A  Proclamation 

Protecting  the  lives  and  property  of  citizens  is  one  of  government's  fundamen- 
tal rpspons'liilities  !n  tim.t  s  of  eniert:!  :u;y,  citizens  must  have  a  quick  and  easy 
way  to  sun-.mon  pt;iice  r:nd  other  rescue  services.  The  9-1-1  emergency 
telephone  number  fwlfills  this  need  and  proves  its  value  hundreds  of  times 

evor\  d<i\  ihroii,t;hoiit  our  country. 

In  1M68.  9-1-1  was  designated  the  universal  emergency  telephone  number  in 
North  .'\nier:!  <i  Toviay  we  can  see  with  satisfaction  that  much  has  been  done 
to  implemcn!  !h;s  s>s*(  m  Thousands  of  municipalities  have  established  the  9- 
1-1  it  If  phono  s\sten"..  n^.aking  it  possible  to  save  more  lives  and  to  increase 
the  publics  (r)nfidtn((  in  local  emergency  response  systems.  The  9-1-1 
system  has  enabled  communities  to  respond  to  a  greater  number  of  emergency 
calls  with  added  efficiency  and  lower  costs  to  the  public. 

State  and  local  governments  have  made  a  commitment  to  implement  the  9-1-1 

telephone  system  across  our  Nation  as  soon  as  possible.  Some  States  have 
mandated  that  the  system  be  operational  by  a  certain  date,  while  others  have 
made  much  progress  on  a  voluntary  basis.  These  efforts  to  enhance  the 
welfare   and   safety   of  our  citizens   deserve   public   recognition   and   every 

commpndati(-in. 

The  Cong.^ess,  by  Public  Law  99-448,  has  designated  September  11.  1987,  as 
9-1  -1  Emergency  Number  Day"  and  has  authorized  and  requested  the  Presi- 
dent to  issue  a  proclamation  in  observance  of  this  occasion. 

NOW.  TflEREFOKK  I  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  September  11,  1987,  as  9-1-1  Emergency  Number 
Day.  I  call  upon  the  people  of  the  United  States  to  observe  this  day  with 
appropriate  ceremonies  and  activities. 

!N  WITNESS  WilKRFOF.  I  have  hereunto  set  my  hand  this  twenty-sixth  day 
of  August,  m  the  year  of  our  Lord  nineteen  hundred  and  eighty-seven,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
twelfth. 
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1  CFR 

304 , 


.29497 


3  CFR 

Proclamations: 
5365  (Amended 

by  Proc    5690) 29655 

5686 28959 

5687 2896 1 

5688 29363 

5689 29355 

5690 29655 

5691 2983? 

5692 30125 

5693 30653 

5694 30655 

5695 31975 

5696 32905 

Eitecuttve  Orders: 
6039  (Revoked  m  pan 

byPL0  6656)  3^623 

12519  (Arr>erK)ed 

by  Proc  56901        29655 

1 2526  (Amended 

by  EO  12604)  29495 

12604 29495 

12605     30325 

Administrative  Orders: 

August  5,  1987 29367 

August  12.  1987 32117 

PresKlePtial  Determinations: 
No  87-19  o(  August  5, 

1987  31749 


5  CFR 

672 

831 

1603.... 
1650... 


28815 

32267 

29835 
.32280,  32668 


Proposed  Rules: 

297 28833 

531 29662 

540 28840 

870 2564 1 

874 2884 1 

1303 31036 


7  CFR 

2 

6 

28 

29 

46 

68 

210 

215 

220 

272...... 

275 


31373 

32529 

, 30679 

30280 

, 30327 

31751 

, 301  27 

30127 

30127 

, 29657 

29657 

301 29173,  31373,  32288 


319 29369,  32288 

704 29836 

713 30884 

910 29371.  30667.  31601. 

32529 

916 31375 

917 31375 

921   31375 

923   31375 

924   31375 

926   31977 

331   31375 

944   31977 

945  31375 

946   31375 

947   „ 31375 

948   31375 

989   32775 

1033 30886 

1036 30886 

1 040  30886 

1065 32530 

1079 31751 

1250  31376 

1421  30657 

1924 30658,  32119 

1944 29174,  31027 

1951 29174 

1  962 321 19 

2054     30889 

Proposed  Rules. 

246  31784 

800  30167 

601  „ 30167 

802 „ 30167 

907 30167 

906 301 67 

920  28724 

961   „ 32016 

994  29531,  32240 

1004  31408 

1030 29196 

1079 30922 

1137 32308 

'421 30689 


1736  ,. 

8  CFR 

204 


Proposed  Rules 


29531 


. 30899 


1 

_ 32552 

208 

214 

236  

242  

245a  

32552 

„ 30329 

32552 

.„ 32552 

31784 

286   _.,.. 

_ 32552 

29863 

9  CFR 

78 

92.. 


.30900 

.32532 
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93 29498 

94 30901 

97 31752 

99 „ 29498 

101 30' 28 

102 301 28 

103 301 28 

104 30128 

107 30128 

114 30128 

115 30132 

118 30132 

318 30136 

Proposed  RuteK 

1 29865 

Z 29865 

91 28842 

92 30372,  32561 

94 30373 

304 32802 

305 32802 

306 32802 

308 32802 

309 32802 

310 32802 

313 32802 

317 30922.  32802 

318 30925,  32802 

320 32802 

325 32802 

329 32802 

335 32802 

350 32802 

351 32802 

352 32802 

354 32802 

355 32802 

362 32802 

381 30922.32802 

10CFR 

0 30902,  31601 

1 31601 

2 31601 

7 31601 

9 29504 

10 31601 

11 31601 

15 31601 

19 31601 

20 31 601 

21 31601 

25 31601 

30 31601 

35 31601 

40 31601 

50 28963,  31601 

51 31601 

60 31601 

61 31601 

70 31601 

71 31601 

72 31601 

73 31601,32777 

74 31601 

75 31601 

95 31601 

150 31601 

170 31601 

725 301 38 

862 29836 

Proposed  Rules: 

2 29024,  29196.  30512 

9 29196,  30512 

600 31016 


11CFR  I 

106 430904 

9001 130904 

9002 30<K)4 

9003 .30904 

3004 30904 

9005 30904 

9006 „  30904 

9007 30904 

9012 30904 

9031 30904 

9032 30904 

9033 30904 

9034 30904 

9035 30904 

9036 _30904 

9037 .30904 

9038 30904 

9039 30904 

12CFR 

21 28681.31477 

205 30904 

211 30912 

220 32292 

Proposed  Rules: 

206  30690 

220 .32138 

221 .29701 

338 .30928 

501 29387 

522 29030 

523 .30140 

543 .29387 

544 .29387 

545 29387 

646 29387 

551 .29387 

620 .30374 

621 .30374 

1101 29865 

13CFR 

114 32533 

144 31526 

Proposed  Rules: 

107 28842 

121 29532.32870 

125 32017 

14CFR 

21 32777,  32780 

23 32777,  32780 

39 28682.  28683,  28817, 

28973.  28976.  29353.  29371 . 

29372,  29505.  29506.  30143. 

30330.31377-31382.31979. 

31981.32534.32535 

71 28684-28686,  28818. 

28819.  29353.  29506.  30914. 

31383-31387.  31614.  31846, 
31982-31985.32537 

73 28685 

75 28686,  28687 

97 28820,  30144,  32537 

121 28938 

125 28938 

127 28938 

129 28938,  32528 

135 28938 

1201 31985 

Proposed  Rules: 

1 32268 

21 32804-32811 

23 32804-32811 


39 29032,  29387-29390. 

29534,  30380,  31409,  31410 

61 29205 

71 28725.  28726,  29205. 

29470.  29474,  29605.  29612. 

30168,30381.30512,31411. 
31846,32562 

75 30381.  30382 

91 29205.  32266 

121 32268 

125 32268 

129 32268 

135 32268 

15CFR 

30 „ 32782 

368 31753.32121 

369 32121 

370 31753.  31754,  32121, 

32539 
371 29373,  31753.  32121. 

32539 

372 321 21 ,  32539 

373 32121 

374 31754,  32121,  32539 

375 32121 

376 32121 

377 29353.  32121 

378 32121 

379 291 76.  321 21 

380 32 1 2 1 

381 _ 32121 

382 321 21 

383 32121 

384 32121 

385 32121 

386 31 753,  321 21 

387 32121 

388 32121 

389 29176,  32121 

390 32121 

391 32121 

392 32121 

393 32121 

394 321 21 

395 32121 

396 32121 

397 321 21 

398 32121 

399 29176,  29373.  29839, 

31756.32121 

2301 31496 

Proposed  Rules: 

942 32563 

16CFR 

13 31987 

429 29507 

1015 28977 

Proposed  Rules: 

13 29535,29537,  31412 

429 29539 

17CFR 

1 28980 

30 28980 

32 28980 

33 29508 

166 28980 

211 31027 

229 30145,  30917 

230 301 45 

239 30145 

240 301 45,  3033 1 

249 30917 

Proposed  Rules: 

1 32568 


230 29033.  29206 

239 29033.  32018 

274 32018 

18CFR 

2 30146.30334 

35 30659 

154 29659,  30146,  32018 

157 29659.  30146 

201 30146 

270 29003,  29659,  30146 

271 29003,  29008,  29659. 

30146 

273 29003 

274 29003 

284 29659.  30334.  31029 

389 30659,  32018 

Proposed  Rules: 

385 29216 

410 32024 

1301 32573 

19CFR 

353 30660 

355 30660 

Proposed  Rules: 

101 32025 

20CFR 

404 29659 

416 29840,  31477.  31757 

32240 
Proposed  Rules: 

320 30383 

340 30383 

416 30169 

21  CFR 

5 29663 

73 29664.  32644 

74 28688,  31990 

101 28690 

131 29509,  31123 

175 29178 

176 29665 

177 29667 

178 29841,  30149,  30919 

193 29008,  31846,  32292 

310 30042 

341 30042 

369 30042 

510 32540 

520 30150 

558 29009 

561 29008,  32292 

862 29467 

872 30082 

874 32110 

1240 29509 

Proposed  Rules: 

7 30171 

101 28443 

102 30387 

161 30387 

193 31632.  32138 

201 31892 

310 31892 

341 31892 

369 31892 

581 31 632,  32 1 38 

872 30107,  30120 

1308 30174,  30175 

22  CFR 

22 29514 

4t 29374.  29842 
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42 29842 

51 29514 

171 32122 

307 30151 

Proposed  Rule*: 

41 29542,  32026,  32095 

42 29542,  32026,  32095 


29  CFR 


23  CFR 

630 

31388 

635 

32646 

640 

32646 

650 

32646 

659 „ 

668 _ 

712 

28691 

32540 

32646 

771 

32646 

790 

24  CFR 

201 

32646 

32126 

203 

207 

.32126,32754 
, 31990 

234 

255 

..32126,32754 
31990 

885 

29010 

905 

, 29360 

990 

29360 

Proposed  Rules: 

115 

29038 

511 

30388 

791 

30388 

812 

30388 

813 

30388 

882 

30388 

887 

30388 

868  

32672 

25  CFR 

22 

30920 

62 

30159 

76 

31391 

211 

31916 

212 

31916 

225 

31916 

Proposed  Rules: 

179 

29701 

26  CFR 

1 29375,  29668,  30357, 

31992 

48  31614,  32008 

301 30162 

602 29668,  30162.  31614. 

31992,32008 
Proposed  Rules: 
1 29391,  29704.  32242, 

32308,  32502 

301 30177 

601 30996 

602 29704 

27  CFR 

9    32783 

Proposed  Rules: 

4 30390 

5 30390 

9 29705 

25 32814 

28  CFR 

9    32785 

Proposed  Rules: 

2 30691 

541 32478 


1627 

32293 

1910 

31852 

1915 

, 31852 

1917 

31852 

1918 

, 31852 

1926 

31852 

1928 

31852 

2603 

30662 

2676 

30358 

Proposed  Rules: 

1 

31366 

5 

31366 

103 

,. .  .   29038 

1910 

1915 

.28727, 

29620,  32312 
.28727  32312 

1917 

1918 

2580  ... 

.28727,  32312 
.28727,  32312 
31039 

30  CFR 

750 

31621 

816 

29180 

935 , 

946 



.29515,  30666 
30668 

Proposed  Rules: 

11 

32313 

48 , 

30391 

75 

30391 

202 

.29868. 

30776  30826 

203 

29868  30826 

206 

207 

..29868, 

30776,  30826 
.   .    30826 

210 

30826 

212 

29868 

218 

29868 

241 

30826 

266 

29222 

780 

32764 

784 

32764 

840 

32758 

842 

32758 

925 

29546 

943 

30930 

946 

28849 

31  CFR 

Proposed  Rules; 
223 

29039 

32  CFR 

40 

29844 

174 

.29181  30766 

292a 

29182 

295 

32296 

732 

2003 „„ 

Proposed  Rules: 

109 

32296 

..28802,  29793 

.29044.  30391 

33  CFR 

100 

117 

.29516, 
3162J 
28693 

30164  31395 
!.  32789  32790 
,  28694,  30670 

165     30671  31395  31762, 
31^63 
Proposed  Rules: 

Ch.  1 31786 

165 32314 

34  CFR 

5 32524 

221 28814 

309 29816 

315 31958 


350 30060 

351  30060 

352 3OO60 

353 30060 

354 „.  30060 

355 ..3OO60 

356 30060 

357 30060 

358 30060 

359 30060 

363 30546 

371 30554 

386 30554 

502 30322 

504 30322 

524 30322 

607 30526 

608 30536 

609 30536 

614 30560 

629 29824 

631 29140 

632 291 40 

633 29-40 

634 291 40 

635 291 40 

636 29140,  30262 

650 29356 

668 30114,  32868 

673 291 20 

762 29608 

765 30612 

786 3061 2 

787 306' 2 

789 30612 

796 30612 

35  CFR 

9 31396 

36  CFR 

7 31764 

222 30359 

1250 29517 

1 258 2951 7 

Proposed  Rules: 

7 31788 

9 28850 

79 32740 


37  CFR 

202 

Proposed  Rules: 


28821 

201 28731 


38  CFR 

Proposed  Rules: 

4         32318 

21 30178,  31416 

39  CFR 

10 29697 

20 29697 

111 29011 

965       29012 

Proposed  Rules: 

266 32816 

40  CFR 

1 30359 

12 30595 

22 306^1 

50 29382.  29467,  31701 

51 29383  29385 

52 28694,  29383  29385, 

32009,32791,32793 


60...._ 28946  30674 

61 30920 

180 „ „...  29013. 

31029,32128  32306  32306 

228 29845  30360 

261     28696  2869^  29846- 
29849 

271 29522  30661,30682 

799 28698  3  '  962,  32240 

Proposed  Rules. 

2  29045 

1 3 32098 

22 29222 

24 29222 

50 29392 

52 29392  29394  30189, 

31789  31791,32321 
6D      29548.  31633  32026 

80 31 162,  31274 

86 31162,  31274 

122 30931 

123 30931 

124 32446 

144 32446 

146 32446 

148 32446 

160 51635 

180 29050,31635  32322 

228 29550,  30189,  31636 

260 29708 

264 31946 

265 29708,  30570 

268 29992 

270 29708  30570 

271 30192,  30570 

600 31162  31274 

761 31738 

763 29228 

795 29395,  29990 

796 29395 

799 29395,  31970 

41  CFR 

101-26 29522.  29523 

201-8 30280 

Proposed  Rules: 

105-55 31642 


42  CFR 


34       

400 

405 

409 

410 

412 

441 

442 

Proposed  Rules: 

84 

405 

413 

441   

482    

485  


32540 

30362 

28823 

28823 

29353 

30362 

32544 

28823   32544 


32402 
.29605 
.29605 
.29605 
.29605 
.29605 


43  CFR 

4 32130 

3450  28824 

Public  Land  Orders: 
"231  (Revoked  in  pari 

by  PLC  6655) 31623 

6651  (Corrected 

by  PLO  6655) 31623 

6653 29525 

6654 29525 
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6655 31623 

6656 31623 

Proposed  Ru<es: 

3160 30282,  30310,  30826 

3480 29868 

3560 31643 

5400 28850 

5440 28850 

44CFR 

64 29184,  31765 

65 290 1 4,  2901 5 

67 29016 

80 30683 

81 30683 

82 30683 

83 30683 

Propo«ed  Rui«s: 

65 29228 

67 31417 

302 32140 

45CFR 

96 31030 

233 28824 

304 321 30 

1207 32132 

1208 321 33 

1612.„ 28777 

2002 28705 

2010 30582 

Proposed  Rules: 

16 30194 

233 32323 

402 301 94 

1612 28777 

46CFR 

54 3 1 623 

67 31767 

111 31623 

150 31623 

154 31623 

Proposed  Rules: 

1    31786 

3 31786 

10 31429 

27 29556 

157 31429 

187 31429 

558 29708 

559 29708 

560 ....29708 

561 29708 

562 29708 

564 29708 

566 29708 

569 29708 

586 29396 

47CFR 

Ch.  1 31768 

1 31769 

22 29186,29386 

31 29018 

32 29018 

73 28705.  28825,  29851- 

29854,31031,31398,31771- 
31773,  32135,  32794-32796 

74 31398 

80 28825 

90 29855 

94 29855 

97 28826 

Proposed  Rules: 

Ch.  I „ 28731 


2 31432 

22 31042 

69 31793 

73 28731,  27732,  29235. 

29869-29872.  30692,  30694, 

31043,31044,31432  31793- 

31795,  32141,32142  32817- 

32819 

90 29051,31796 

95 29396 

97 29052 

48  CFR  I 

1 !  30074 

5 ..30074 

7 30074 

1 3 ,  30074 

19 -30074 

22 30074 

25 .30074 

28 _  30074 

3 1 _  30074 

32 30074 

45 _  30074 

52 _  30074 

53 _  30074 

204 28705 

215 28705,  30687 

230 28705 

232 _  30368 

252 .30368 

253 .28705 

825 .32012 

833 .32012 

852 .32012 

2801 32796 

Proposed  Rules: 

47 31722 

52 -31722 

504 .30694 

507 ,.28827 

508 .28827 

514 .30694 

515 30694 

522 30694 

525 28828,  30694 

532 30694 

534 .30694 

536 30694 

537 30694 

552 28827,30694 

553 28827.30694 

904 28716 

952 28716 

970 28716,30998 

49  CFR 

1 30688 

1 71 29526 

172 29526 

173 .29526 

192 32798 

509 29857 

622 32646 

701 31407 

830 30370 

1002 31773 

1011 30165 

1059 32135 

1 132 30165,  32800 

1161 „ 30165 

1162 30165 

Proposed  Rules: 

Ch.  X 30393,32819 

172 31486 

571 29873,  30393 


580 29556 

647 29709 

1002 32573 

1 007 32573 

1039 29873 

1084 32577 

1103 32573 

1150 „ 32573 

1160 32573 

1162 32573 

1165 30933 

1 169 32573 

1171 32573 

1177 32573 

1180 32573 

1182 32573 

1 206 28854 

1249 28854 

50  CFR 

17 28780,28828,  29751, 

29754, 29784 

20 28717,  29187,  31773, 

32013.32770 

25 29858 

285 28831 

611 29528,  31032,  31631 

652 32306 

655 30166 

661 28721,  29019,  29020 

29528.  29700.  29860, 

31033,32015,32135. 

32800 

662 31631 

663 31034 

672 321 37 

674 29020,  30766 

675 28722,  29021.  31032 

685 32015 

Proposed  Rules: 

1 7 28787,  31 045-3 1 051 , 

32143,32145 

20 30395 

32 28931 

611 30212 

649 28732 

663 29400 

675 30212 


LIST  OF  PUBLIC  LAWS 

Last  List  August  26,  1987 

This  IS  a  continutng  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  Laws. 
The  text  of  laws  is  not 
published  m  the  Federal 
Register  but  may  be  ordered 
in  individual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  the  Superintendent  of 
Documents.  U  S   Government 
Printing  Office.  Washington, 
CX:  20402  (phone  202-275- 
3030). 

H.R.  812/Pub.  L  100-107 

Malcolm  Baldoge  National 
Quality  Improvement  Act  of 
1987.  (Aug.  20.  1987;  101 
Stat.  724;  4  pages)    Price: 
SI. 00 

H.R.  2971/Pub.  L  100-108 

Unrform  Cotton  Classing  Fees 
Act  of  1987    (Aug.  20,  1987; 


101  Stat.  728,  2  pages) 

Pnce:  $1.00 

H.R.  3085/Pub.  L.  100-109 

To  amend  the  Water 
Resources  Development  Act 
of  1986  relating  to  the  level 
of  flood  protection  provided  by 
the  flood  control  project  for 
Lock  Haven,  Pennsylvania. 
(Aug.  20,  1987;  101  Stat  730; 
1  page)    Price:  $1  00 

H.J.  Res.  335/Pub.L  100-110 

Destgnating  the  week  of 
September  13  through 
September  19,  1987,  as 
"National  Reyes  Syr>drome 
Awareness  Week  "  (Aug  20, 
1967;  101  Stat  731;  2  pages) 
Price  SI  00 

S.  1591/Pub.  L  100-111 

To  temporarily  restnct  the 
ability  to  document  foreign- 
built  fish  processing  vessels 
under  the  laws  of  the  United 
States   (Aug    20,  1987;  101 
Stat  733,  1  page)    Pnce 
SI, 00 

S.J.  Res.  175/Pub.L.  100-112 

To  recognize  the  efforts  of 
the  United  States  Soccer 
Federation  m  bnnging  the 
World  Cup  to  the  United 
States  in  1994    (Aug.  20, 
1987;  101  Stat   734;  1  page) 
Price:  SI  .00 

S.  1550/Pub.  L.  100-113 

Federal  Triangle  Development 
Act  (Aug.  21,  1987;  101  Stat. 
735;  13  pages)    Price;  $1  CO 
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CFR  CHECKLIST 


Tm« 


Pnce         Revision  Date 


This  checklist  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  prices  and 
revision  dates. 

An  astensk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office 

New  units  issued  dunng  the  week  are  announced  on  tne  bact"  cove'  o' 

the  daily  Federal  Register  as  they  become  available 

A  checklist  of  current  CFR  volumes  compnsmg  a  complete  CFR  set. 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly 

The  annual  rate  for  subscnptlon  to  all  revised  volumes  is  S595  00 

domestic,  $148.75  additional  for  foreign  mailing. 

Order  from  Supenntendent  of  Documents,  Government  Pnnting  Office, 

Washington,  DC  20402.  Charge  orders  (VISA,  MasterCard,  CHQiCE, 

or  GPO  Deposit  Account)  may  be  ieiephoned  to  the  GPO  orde'  desk 

at  (202)  783-3238  from  8  00  a  m  to  4  00  p  m  eastern  time,  Monaay— 

Fnday  (except  holidays) 

Title  Pnce        Revision  Date 


1,  2  (2  Reserved) 

3  (1986  Compilation  ond  Pans  100  ond  101; 


$9  00  Jon 

11.00  'Jan 

4  14.00  Jon 

5  Parts: 

1-1199 25.00  Jon 

1200-End,  6  (6  Reserved) 9.50  Jan 

7  Parts: 

0-45 25.00  ,  Jon 

46-51 16.00/  Jon 

52 23.00  Jan 

53-209 18.00  Jon 

210-299 22.00  Jon 

300-399 10.00  Jon 

400-699 15.00  Jon 

700-899 22.00  Jon 

900-999 26  00  Jon 

1000-1059 15  00  Jan 

1060-1119 13  00  Jon 

1 1 20- 1 199 1 1  00  Jon 

1200-1499 18  00  Jon 

1 500- 1 899 9.50  Jan 

1900-1944 25.00  Jon 

1945  Eld 26.00  Jan 

8  9.50  Jon 

9  Parts: 

1  - 199 18.00  Jon 

200-End 16  00  Jon 

10  Parts: 

0-199      29.00  iar. 

200-399  13.00  Jon 

400-499 14.00  Jon 

500-[nd  24  00  Jon. 

11  7.00  Jon. 

12  Parts: 

1-199 11  00  Jon 

200-299 27  00  Jon 

300-499  13  00  Jon 

500-End   27  00  Jon 

13  IQOO  .Ion 

14  Parts: 

1-59 21  X  ion 

60-139 19  00  Jon 

140-199 9  50  Jot 

200-1 199 19.00  Jon 

1 200-€nd 1 1 .00  Jon 

15  Parts: 

0-299  10  00  ion 

300-399 20  00  Jon 

AOC-End   14.00  Jon 


1987 
1987 
'987 

1987 
1987 

1987 
1987 
1987 
1987 
1987 
1987 
1987 
1987 
1987 
1987 
1987 
1987 
1987 
1987 
1987 
1987 
1'87 

1987 
1987 

1967 
1987 
1987 
1987 
1986 

1987 
1987 

1987 
1987 


1«67 
1987 
1987 
1987 
1987 

1987 
1987 
1987 


16  Parts: 

0-149 12.00 

1 50-999 „ 13.00 

1 000-tnd 19.00 

17  Parts: 

1-199   14.00 

200-239 : 14.00 

240-End 19.00 

18  Parts: 

1  -1 49 „; 15.00 

1 50-279 14.00 

280-399 „„ 13.00 

400-£nd 8.50 

19  Parts: 

1-199  27.00 

200-End 5.S0 

20  Parts: 

1-399 12.00 

400-499 23.00 

500-tnd 24.00 

21  Parts: 

1  99      12.00 

1 00- 1 69 14.00 

170-199 16.00 

200-299 5.50 

300-499 26.00 

SOO-599 21.00 

600-799 7.00 

800- 1 299 13.00 

1300-End 6.00 

22  Parts: 

1   299   19.00 

300-fnd 13.00 

23  16.00 

24  Parts; 

0-199   14.00 

200-499 26.00 

500-699 9.00 

700- 1 699 18.00 

1700  End 12.00 

25  24.00 

26  Parts: 

1 5  1  0    1  6C 

5§  1  t1    1   169 

?5  1  170-1  300 


S  S 

§§  1.401-1,500  . 
§§  1.501-1.640  ... 
?§  1  641-1  850     .. 

1  851-1  1000    . 

1  1001-1  1400, 

5S  1  1401-End 

2-29       

30-39  

40-49 

50-299 

300-499 

500-599 

600-E'id 

27  Parts: 

1-199      

200-End  

28 


12.00 
22.00 
17.00 
14.00 
21.00 
15.00 
17.00 
27.00 
16.00 
20.00 
20.00 
13.00 
12.00 
14.00 
15.00 
8.00 
6.00 

21.00 
13.00 
21.00 


29  Parts: 

0-99     16.00 

1 00-499 7.00 

500-899 24.00 

900-1899 9.00 

1900-191C     27.00 

•1911-1925 6.S0 


Jot  1,  1*87 

Jan.  1,  1987 

Jon  1,  1987 

Apt  1,  1987 

Apr  1,  1987 

Ap'  1    '987 

Apr  1.  1987 

Apr  1.  1987 

Apr  1.  1987 

Apr.  1,  1987 


Apr.  1. 
Apr.l. 


1987 
1987 


Ap,-  1  1987 

Apr  1  19£7 

Apr,  1,  1987 

Apr  1,  1987 

Apr  1  1967 


Apr  1, 

Apr  1 

Apr  1 

Apr  1, 


1987 

1967 
1987 
1987 


Apr  1,  1987 
Apr,  1,  1987 
Apr  1,  1987 


Apr  1  1907 

Apr  1  1967 

Apr.  1,  1987 

Apr  1,  1987 

Apr  1,  1987 

Apr  1,  1987 

Apr  1,  1987 

Apr  1,  1987 

Apr  1.  1987 


Ac>r  1 

Af)-  1 

Apr  1, 

Apr  1, 

Ab'  1 

Apr  1 

Apr  1 

Ap. 

Apr  1 

Ap'  1 

Apr  1 

Apr  1 

Apr  1 

Apr  1 

Apr  1 

'Apr  1 

Apr  1 


1       1 


1987 
1967 
1967 
1987 
1967 
;9S7 
1967 
967 
1967 
1987 
1987 
1987 
1987 
1987 
1987 
1980 
1987 


Apr  ■  1987 
Apr  '  19S7 
July  1,  1986 

July  1,  1986 
July  1,  1986 

July  1,  1986 
July  1,  1986 
July  1.  1986 
July  1.  1987 


UM  I 


VI 
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Tiee 

1920-£'k)  

Price 
20  (X, 

30  Parts: 

0-199     

16  00 

200-699    

8  50 

70O-£nd     

17.00 

31  Parts: 

0-199        

12  00 

20O-€nd  

1600 

32  Parts: 

1-39  Vol  1            

15  00 

1-39  Vo(  II         

19  OO 

1-39  Vol  III      

18  00 

1-189  

1700 

190-399 

23  00 

400-629     „.. 

21  00 

630-6'W 

700-799   

_..     ._    1300 

15.00 

800-End    

16.00 

33  PartK 

1-199 

200-£nd 

27.00 

18.00 

34  Parts: 

1-299 

300-399  ... 

400- bHJ 

35 


20  00 

11.00 

25.00 

9.50 


36  Parts: 

1-199 12.00 

200-fnd   „ 19.00 

37  1200 

38  Parts: 

0-17 „ 21.00 

13-End 15.00 

39  12.00 

40  Parts: 

1-51  _ 21.00 

52 27.00 

53-60 - 23.00 

61-80 „ „ 10.00 

8 1  -99  25.00 

100-149 23.00 

150-189 21.00 

190-399 „.._ 27.00 

400-424 22.00 

425-699  .„_ „„.. 24  00 

700-£nd „ 24.00 

41  Chapters: 

1,  1-1  to  1-10 13.00 

1,  1-1 1  to  Appendix,  2  (2  Reserved) „ 13.00 

3-6 „ „ 14  OO 

7 6  00 

8  4.50 

9 13.00 

10-17 9.50 

18,  VoJ  I,  Ports  1-5 13.00 

18,  Vo<  H,  Ports  6- 19 13.00 

18,  Vo*.  HI,  Ports  20-52 13.00 

19-100 13.00 

l-lOO 9.S0 

101 _ 23.00 

102-200 „„ „ 12.00 

201-End 7.50 

42  Parts: 

1-60 

61-399  .„ „ 

400-429. .._ 


Reviskjn  Dale 

JuW  '     1986 


'July  1, 
July  1. 
July  1, 

July  1, 
July  1, 

'  Ajly  1 , 

'  July  1, 

'  July  1. 

July  1, 
July', 

Jul-y  1, 

J«>ty  1, 

July  1. 

July  1, 

July  1, 
July  1, 

Juiy  1 . 
July  1, 
July  1, 

July  !, 
July  1, 
July  1, 

July  1, 
July  1, 
Julyl. 

Jwy  1. 

July  1, 
Jwy  1. 
Jut/  1 
July  1 
July  5 
Juty  1 , 
Juiy  I 
Juiy  1 
Juty  I 
July  1, 


1500 

10.00 
20.00 


»July 
'July 

»  July 

'  Juiy 

•  July 

'  Juiy 

'July 

'July 

'July 

'July 

'July 
July 
Ju<y  1 
Juiy  5 
Ju'y  1 

Oct.  1, 
0<3.  1, 
Oct.  V 


985 
986 
986 

987 
986 

9S4 
984 
984 
986 
986 
986 
986 
986 
986 

986 
986 

986 
986 
986 
986 

986 
986 
986 

986 
986 
986 

986 
986 
986 
986 

986 
986 
986 
986 
986 
986 
986 

984 

984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
986 
986 
986 
986 

986 
986 
986 


Title 

430-End 

43  Parts: 

1-999 

1000-3999 

4000  -End __ 

4.'. 

45  Paris: 

200-499 

500-1 199  _ _.„ 

}200-fnd 

46  Parts: 
1-40 


Pric« 
™    15.00 


14.00 
24.00 
U.0O 
17.00 


Revision  Date 

Oct    1,  1986 


••f— ■ 


r 


13.00 

9.00 

18.00 

13.00 

13.00 

41-69 _...„ _ _ 13.00 

700 
11.00 
8.50 
14.00 
13.00 
19.00 
9.50 


17.00 
18.00 
11.00 
17.00 
20.00 

21.00 

16.00 
27.00 
17  00 
23  00 
22  OO 

10.00 
24.00 
1900 
17.00 
40O-999.._ i 21.00 


70-89  „ ^ 

90- 1 39 „ „ 

140-155 

156-165  

166-199 

200-499 „_ 

50a-En<l....„ 

47  Parts: 

0-19 

20-39  

40-69 

70-79  

80-End       

48  Chapters: 

1  (Parts  1-51) 

1  (Ports  52-99) 

2 

3-4 _ 

7-14 _ 

i5-End  

49  Parts: 

1-99 _ „„ 

100-177 

178-199.._ „„ 

200-399 



lOOO- 1 199 i 17  00 

1200-End „ j 17  00 

50  Parts;  I 

1    199  ..„ 1 15.00 

20O-End „ 25.00 


C?R  lr«3ex  one  >-in<£ngs  Aids.. 


Compleie  1987  CfR  set 

Microfiche  CfR  Edition 

Complete  set  (one-tupe  moilmg) | 155  (X) 

Complete  set  (one-time  nKiifing) „, 

Complete  set  (one-ftm«  moiling)  .„..„ 

Subscription  (tnoited  os  issued) 

Subscription  (moiled  as  issued) , 


12500 
11500 
185  00 
18500 
Individual  copies  3  75 


.  2700 
.595.00 


OcJ  1 
Oct  1 
Od  1 
Ocl.  1 


1986 
1986 
1986 
1986 

1986 
1986 
1986 
1986 
1985 
1986 
1986 
1986 
1986 

1986 
1986 
1986 
1986 
1986 

1986 
1986 
1986 
1986 
1986 
1986 

1986 
1986 
1986 
1986 
1986 
1986 
1986 

1986 
1986 

1987 

1987 

1983 
1984 
1985 
1986 
1987 
1987 

B«cou5e  T[tt«  3  ts  an  annuof  compiloiior   this  volume  and  all  previous  vo^unm  siiould  b« 
'Wowed  oj  a  permonent  reterwic*  >oort» 

'  Ho  omen^nents  to  tins  vo^um*  w«r9  pronmioeted  rfvnng  t4tt  p«nod  A.pr  i ,  1960  to  March 
31    1987    TiM  CFR  votem  issued  OS  a<  Apr    1 ,  1980.  shoutd  b*  ratoncd. 

'  No  amendmerts  to  Itm  tokjtnt  wen  promuiqoted  during  tt>e  period  July  1.  1985  to  hm* 
10.  19S6  The  CFR  volume  luued  as  ot  July  1.  I98S  should  be  rttomed. 

*  The  July  1.  1985  edhion  o«  32  CFR  Ports  1-189  contoms  a  note  onty  for  Ports  1-39 
inclusive  For  the  (ull  text  at  the  Defense  AcC(Uisit)on  Regulations  m  Parts  1-39,  consult  l^e 
itiree  CFR  voiucnes  issued  es  •!  July  I,  1984,  csnloioiaq  titose  ports. 

'  The  July  1,  1985  edition  of  41  CFR  Chopten  1-100  contoms  a  note  onty  for  Chopwrs  1  to 
49  «Kiusrve.  For  ttw  tufi  text  of  procureinen}  regulations  m  Diopters  1  to  49.  consult  ttie  e««v«a 
CFR  voiuoies  issued  as  e<  Juty  1 ,  1984  contodrmg  H»se  chopters. 

"  Kio  omemiiienls  to  riu  volume  nvere  promulgated  during  tt>e  period  Oct  1  1985  »  Sept 
30    ?986  TV  CrR  .otume  issued  os  of  Oct    1.  1985  should  be  'etoined. 


Oct   1 

Oct  1 
Oct.  1 
Ocl.  1 

Oct.  1 
Ocl.  1 
Oct.  1 
Oct  1 
«0c1  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oc    1 

Oct.  1 

Oct  1 

Oct.  1 

Oct  I 

Oct.  1 

Oct  1 
Oct.  1 
Dec  31 
Oct  1 
Oct.  1 
Oct.  1 

Oct.  1 

Oct.  1 

Oct.  1 

Oct.  1 

Oct.  1 

Oa  1 

Oct  1 

Oct.  1 
Oct    1 

Jon.  1 


1986 
1986 
1986 
1986 


1986 
19«6 
1986 
1986 
1986 

1986 
1986 
1986 
1986 
1986 
1986 

1986 
1986 
1986 
1986 
1986 
1986 
1986 

1986 

1986 

1987 
1987 

1983 
1984 
1985 
1986 
1987 
1987 
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FEDERAL  REGISTER  Published  daily.  Monday  through  Friday. 

(not  published  on  Saturdays.  Sundays,  or  on  official  holidays), 
by  the  Office  of  the  Federal  Register.  National  Archives  and 
Records  Administration.  Washington.  DC  20408.  under  the 
Federal  Register  Act  (49  Stat.  500.  as  amended;  44  U.S.C.  Ch. 
15]  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents.  U.S.  Government  F^rinting  Office. 
Washington.  DC  2CM02. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  mclude  Presidential  proclamations  and 
E.xecutive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  S340(X)  per  year,  or  $170  00  for  6  months,  payable  in 
advance.  The  charge  fur  individual  copies  is  Si. 50  for  each 
issue,  or  $1.50  for  each  group  of  pages  as  actually  bound.  Remit 
check  or  money  order,  made  payable  to  the  Superintendent  of 
Documents.  US.  Government  Printing  Office.  Washington,  DC 
20402. 

There  are  no  restrictujns  on  the  republication  of  material 
appearing  in  the  Federal  Register. 

Questions  and  requests  for  specific  information  may  be  directed 
to  the  telephone  numbers  listed  under  INFORM.'XTION  AND 
ASS1STA.\CE  in  the  RF^-XDER  AIDS  section  of  this  issue.         > 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example.  52  FR  12345. 


FOR: 


WHO: 
WHAT: 


WHY: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of 
Federal  Regulations. 

The  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  2  1/2  hours|   to 
present: 

1.  The  regulatory   process.   v.i<b   a   focus   on   the   Federal 
Register  system  and  the  publics  role  in  the 
development  of  regulations. 

2.  The   relationship  between   the   Federal   Register  and   Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal   Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR.'CFR 
system. 

To  provide  the  public  with  access  to   information 
necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  be  no  discussion  of 
specific  agency  regulations. 


WHEN: 
WHERE: 


RESERVATIONS: 


WASHINGTON.  DC 

September  29.  at  9  am. 
Office  of  the  Federal  Register. 
First  Floor  Conference  Room. 
1100  L  Street  NW..  Washington,  DC. 
Janice  Booker.  202-523-5239 
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Agricultural  Marketing  Service 

PROPOSED  RULES 

Milk  marketing  orders: 

Great  Basin  and  Lake  Mead,  32933 
NOTICES 
Meetings: 

Plant  Variety  Protectiun  .-Xdvisory  Beard,  32947 

Agriculture  Department 

Sep  Agricultural  Marketing  Sen-ice;  Animal  and  Plant 
Health  Inspection  Service:  P'armers  Home 
Administration:  Federal  Crop  Insurance  Corporation: 
Federal  Grain  Inspection  Service;  Food  and  Nutrition 
Service 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Plant-related  quarantine,  domestic: 
Fire  ant,  imported,  32907 

Army  Department 

NOTICES 

Meetings: 

Science  Board.  32960 

Civil  Rights  Commission 

NOTICES 

Meetings:  State  advisory  committees: 
California.  32950 
Hawaii,  32950 
Oregon.  32930 

Commerce  Department 

See  International  Trade  Administration:  National  Oceanic 
and  Atmospheric  Admmistration 

Defense  Department 

See  also  Armv  Department 
RULES 

Civilian  health  and  medical  program,  of  uniformed  services 
(CHAMPUS): 
DRG-based  payment  system,  32992 

NOTICES 

Meetings: 

Science  Board  task  forces.  32960 
(2  documents) 

Education  Department 

NOTICES 

Grants:  availability,  etc.: 

Handicapped  education  program;  training  pprsonnel, 
32960 
Funding  priorities.  32961 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

Al  Tech  Specialty  Steel  Corp.  et  al..  32975 
Butler  Livestock  Systems  et  al..  32976 
Hobart  Corp..  32975 

).E.  Carter  Energy  &  Development  Corp..  32975 
Omnisport  Inc..  32976 


Job  Training  Partnership  .Act: 

Debt  collection:  guidance  to  S'.yes,  329~7 

Energy  Department 

See  Federal  Energ\-  Reguiaicry  C>„m.".:!£Eion 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Georgia.  32918 
R.node  Island.  32918 
Toxic  substances: 

Testing  requirements — 

3,4-Dichlorobenzotrifluroride;  correction,  32990 
Anlhraquinone:  correction,  32990 

Farmers  Home  Administration 

PROPOSED  RULES 

Program  regulations 

Servicing  and  collections — 

Community  program  loans  sold  to  private  sec'or  with 
servicing  to  be  performed  in  private  sector 
procedure  re\:s;on.  32933 
Single  family  housing  ioans;  security  servicing,  32935 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 
Beech.  32912 

McDonnell  Douglas.  32913 
Transition  areas.  32914.  32915 
(3  documents) 

PROPOSED  RULES 

.'\;ruorthiness  directives: 
Rulemaking  petitions — 

Aircraft  Owners  and  Pilots  Association;  modification  of 
AD  87-08-08  (Piper).  32937 
NOTICES 

.Airport  noise  compatibility  programs 
Tam.pa  Intc-nationa!  .Airport.  FL.  329!>3 

Federal  Communications  Commission 

RULES 

Common  carrier  services: 

MTS  and  WATS  market  structure,  etc..  32922 
Television  broadcasting: 

Cable  television  systems — 

Mandatory  signal  carriage  rules,  32923 

PROPOSED  RULES 
Cf'rr.mon  Carrier  services: 

MTS  and  WATS  market  structure,  etc.,  32937 

NOTICES 

Radio  broadcasting. 

Com.parative  licensing,  distress  sales,  and  tax  certificate 

policies  premised  on  racial,  ethnic,  or  gender 

classifications,  329f54 

Federal  Crop  Insurance  Corporation 

PROPOSED  RULES 
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Flaxseeds,  32931 
Soybeans,  32932 
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Disaster  and  errtiT;   ncy  areas; 
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Offsite  emergency  radiation  measurement  systems; 
gu!dd,TC£=  dacument  availability,  32965 
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Agency  designation  actions; 
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Illinois  and  Oregon,  32948 
Illinois  and  South  Carolina,  32948 
Iowa,  32949 


Federal  Highway  Administration 

RULES 

Motor  carrier  safety  regulations: 
Commercial  driver  licensing  standards;  requirements  and 

penalities 
Correction,  32963 
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NOTICES 

Applications,  hearings,  determinations,  etc.: 
Capital  Savings  Bank.  FSB,  32965 
First  Federal  Savings  &  Loan  Asociation  of  Lacrosse, 

32965 
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NOTICES 

Meetings:  Sunshine  Act,  32989 
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Meetings:  Sunshine  Act,  32989 
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Endangered  and  threatened  species: 
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Endangered  and  threatened  species: 
lames  spinym.ussel.  32939 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 

Sterile  procaine  penicillin  G  aqueous  suspension 
(injectable).  32917 
Food  additives: 
Polymers — 

Ethylene  terephthalate^isophthalate  copolymers,  32916 
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Color  additive  petitions: 
CooperVision,  Inc..  32965 
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Food  and  Nutrition  Service 

PROPOSED  RULES 

Child  nutrition  programs: 
National  school  lunch  program — 
Food  service  management  company  contracts,  32930 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration:  Health  Care  Financing 

Administration:  National  Institutes  of  Health:  Public 

Health  Service 

Health  Care  Financing  Administration 

RULES 

Medicare: 
Hospital  inpatient  services,  prospective  payment 
system — 
Capital  payments,  33168 
Inpatient  hospital  prospective  payment  system  and  1988 
FY  rates.  33034 
Return  on  equity  capital  for  outpatient  hospital 
services,  32920 

NOTICES 

Medicare: 
Diagnosis  Related  Groups;  classification.  33143 

Health  Resources  and  Services  Administration 
See  Public  Health  Service 

Indian  Affairs  Bureau 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
32967,  32968 
(4  documents) 

Interior  Department 

See  also  Fish  and  Wildlife  Service;  Indian  Affairs  Bureau; 
Land  Management  Bureau;  National  Park  Service 
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Meetings: 
National  Strategic  Materials  and  Minerals  Program 
Advisory  Committee,  32967 

International  Trade  Administration 
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Antidumping: 

Forged  steel  crankshafts  from — 
United  Kingdom,  32951 

Steel  Jacks  from  Canada,  32957 
Antidumping  and  countervailing  duties; 

Administrative  review  requests,  32950 

Interstate  Commerce  Commission 

NOTICES 

Motor  carriers: 

Declaratory  order  petitions — 
American  Coach  Lines,  Inc.,  32973 

Labor  Department 

See  also  Employment  and  Training  Administration 

NOTICES 

Administrative  Law  Judges;  procedures  for  internal  handling 
of  complaints  of  misconduct  or  disability,  32973 

Agency  information  collection  activities  under  OMB  review, 
32974 

Land  Management  Bureau 

RULES 

Public  lands  orders: 
New  Mexico;  correction,  32990 
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Airport  leases: 
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Dank  of  Delaware,  32986 

Mine  Safety  and  Health  Federal  Review  Commission 

See  Federal  Mine  Safety  and  Ht-dlth  Review  Commission 

National  Institutes  of  Health 

NOTICES 

Meetings: 
National  Heart.  Lung,  and  Blood  Institute.  32966 

(2  documents! 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RUl^S 

Fishery  conservation  and  management: 
Foreign  fishing — 
Bering  Sea  and  Aleutian  Islands  groundfish,  32942 

NOTICES 

Meetings: 
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Council,  32959 
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(2  documents) 
Pacific  Fishery  Management  Council,  32959 
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Concession  contract  negotiations: 

Teton  Budting  Co..  Inc.,  32972 
.Meetings: 

Gulf  Islands  National  Seashore  Advisory  Com.mission, 
32973 
National  Register  of  Historic  Places: 
Pending  nominations — 
Florida  et  al.,  32971 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Boston  Edison  Co.,  32979 

Consumers  Power  Co..  32979 
Meetings: 

Reactor  risk  reference  document  (\rREG-1150t  peer 
review  committee,  32980 
Regulatory  guides: 

Issuance,  availability,  and  withdraw  a';,  32980 

Pacific  Northwest  Electric  Power  and  Conservation 
Planning  Council 

NOTICES 

Power  plan  amendments: 
Columliid  River  Basin  fish  and  wildlife  program,  32961 


Public  Health  Service 

See  also  Ford  and  D-  ■;  .•Administration;  National  Institutes 

of  Heul'h 
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t  "■.ints: 
Family  planning  services  (abortion),  33209 

NOTICES 

Medical  technology  scientific  evaluations: 

ImplantoMe  pumps  f.ir  morphine.  32966 

Research  and  Special  Programs  Administration 

RULES 
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Natural  gas  transportution.  etc. — 

Maximum  allowable  operating  pressure  nt- ar  occupied 

buildings,  etc  :  .'onrirmation  or  revisiun,  32924 
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Southern  Natural  G«s  Co.,  32986 

Small  Business  Administration 
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Disaster  \oar,  ait  as, 
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Minnesota.  32982 
License  surrenders: 

First  SBIC  of  Arkansas,  Inc^  32983 
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Ritter  Par'rcrs.  32983 

State  Department 
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Fine  Arts  Committef,  32983 
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Committee,  32983 
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Transportation  Department 

Set-  also  Federal  A\'ia;;un  Admin. siration:  Federal  Highway 
-Administration;  Maritime  Administration  Resea^rh  .md 
Special  Programs  Administration 
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32984 

Treasury  Department 

NOTICES 

Agf  ncy  information  collection  activities  under  O.MB  review, 
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Veterans  Administration 
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Cooperative  Studies  Evaluation.  32988 
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This   section   of   the   FEDERAL   REGISTER 
contains   regulatory  documents   having 
general   applicability   and  legal   effect,   most 
of   which   are   keyed   to  and   codified   in 
the   Code   of   Federal   Regulations,   which   is 
published   under  50  titles   pursuant  to  44 
use    1510. 

The   Code  of   Federal   Regulations  is   sold 
by   the   Supenntendent   of   Documents 
Prices   of   new  books  are  listed  in  the 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 
1  Docket  No.  87-077] 

Imported  Rre  Ant  Regulated  Areas 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
action:  Interim  rule. 


summary:  We  are  amending  the  list  of 
generally  infested  areas  under  the 
imported  fire  ant  quarantine  and 
regulations  by  adding  areas  in  6 
counties  in  Alabama,  2  counties  in 
Arkansas,  11  counties  in  Georgia.  2 
counties  in  Mississippi,  11  counties  in 
North  Carolina,  and  42  counties  in 
Texas. 

We  are  also  amending  the  impotied 
fire  ant  quarantine  and  regulations  by 
quarantining  the  state  of  Oklahoma,  and 
by  designating  areas  in  three  counties  in 
Oklahoma  as  generally  infested  areas. 

In  addition,  we  are  making 
nonsubstantive,  editonal  changes. 

This  action  imposes  certain 
restrictions  on  the  interstate  movement 
of  regulated  articles  and  expands  the 
regulated  area.  It  is  necessary  to  prevent 
the  artificial  spread  of  the  imported  fire 
ant. 

DATE:  Interim  rule  effective  September  1. 
1987.  Consideration  will  be  given  only  to 
comments  postmarked  or  received  on  or 
before  November  2.  1987. 

ADDRESSES:  Send  an  original  and  two 
copies  of  written  comments  to  Steven  B. 
Farbman,  Assistant  Director,  Regulatory 
Coordination.  APHIS.  USDA.  Room  728, 
Federal  Building,  Hyattsville.  MD  20782. 
Please  state  that  your  comments  refer  to 
Docket  Number  87-077.  Comments 
received  may  be  inspected  at  Room  728 
of  the  Federal  Building  between  8  a.m. 


and  4:30  p  m..  .Monday  through  Friday, 

except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  H.  Bare,  Staff  Officer.  Field 
Operations  Support  Staff.  PPQ,  APHIS, 
USDA,  Room  663.  Federal  Building, 
Hyattsville,  MD  20782,  301^36-8295. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  imported  fire  ant  quarantine  and 
regulations  contained  in  7  CFR  301.81. 
et.  seq..  and  (referred  to  below  as  the 
regulations)  restrict  the  interstate 
movement  of  regulated  articles  from 
regulated  areas  in  designated  states  to 
prevent  the  artificial  spread  of  the 
imported  fire  ant.  The  improted  fire  ant 
{Solenopsis  spp)  is  an  insect  that 
interferes  with  farming  operations,  can 
cause  damage  to  certain  crops,  and  is  a 
pest  of  livestock,  pets,  and  people  in 
rural  and  urban  areas.  The  quarantined 
states  are;  Alabama.  Arkansas.  Florida, 
Georgia,  Louisiana.  Mississippi.  North 
Carolina.  Puerto  Rico.  South  Carolina. 
and  Texas. 

Under  the  regulations,  an  area  is 
designated  as  a  regulated  area  if  the 
imported  fire  ant  has  been  found  there, 
or  if  reason  exists  to  believe  the 
imported  fire  ant  is  present  there. 

Regulated  areas  are  designated  as 
either  generally  infested  areas  or 
suppressive  areas.  Suppressive  areas 
are  those  areas  where  eradication  of  the 
imported  fire  ant  is  being  undertaken  as 
an  objective.  Generally  infested  areas 
are  all  other  regulated  areas. 

Restrictions  are  imposed  on  the 
interstate  movement  of  regulated 
articles  from  regulated  areas  to  prevent 
the  artificial  movement  of  imported  fire 
ant  into  noninfested  areas,  and  to 
prevent  further  infestation  of 
suppressive  areas. 

Designation  of  Areas  as  Generally 
Infested  Areas 

We  are  amending  §  301.81(a)  of  the 

regulations  by  adding  Oklahoma  to  the 
list  of  quarantined  states.  We  are  also 
amending  §  301.81-2a  by  designating 
portions  of  3  Oklahoma  counties  as 
generally  infested  areas. 

We  are  also  amending  the  list  of 
generally  infested  areas  in  §  301.81-2a 
of  the  regulations  by  adding  areas  in 
quarantined  states  as  follows;  Cherokee, 
De  Kalb.  [ackson,  Nladison,  Marshall, 
and  Morgan  Counties  in  Alabama; 
Dallas  and  Howard  Counties  in 


Arkansds.  Banks.  Barrow,  Ciarke, 
Elbert,  Gordon,  Jackson,  Lincoln, 
Madison,  Oglethorpe,  Whitfield,  and 
Wilkes  Counties  in  Georgia;  Marshall 
and  Tippah  Counties  in  .Mississippi: 
Beaufort.  Bladen.  Craven,  Dupiin,  Hyde, 
Lenoir,  Richmond,  Robeson,  Sampson, 
Scotland,  and  Union  Counties  in  .North 
Carolina;  and  Bandera.  Bee.  Bosque. 
Bowie,  Burnet,  Camp.  Cass,  Comanche, 
Cooke.  Coryell.  Duval,  Eastland,  Erath, 
Fannin,  Franklin,  Fno,  Grayson. 
Henderson.  Hood.  Hunt.  Jim  Wells, 
Karnes.  Kaufma.n.  Kimbie,  Lampasas. 
Llano.  Medina.  Morns.  Parker,  Rains. 
Somervell.  Taylor.  Titus,  Tom  Green, 
Uvalde,  Van  Zandt,  Wharton.  Wichita. 
Williamson.  Wilson,  Wise,  and  Young 
Counties  in  Texas. 

See  the  rule  portion  of  this  document 
for  specific  descriptions  of  newly 
infested  areas. 

These  actions  are  necessary  because 
surve\  s  conducted  by  inspectors  of  the 
United  States  Department  of  Agriculture 
and  officials  of  state  agencies  establish 
that  the  imported  fire  ant  has  spread  to 
these  areas.  Eradication  of  the  imported 
fire  ant  is  not  being  undertaken  as  an 
objective  in  these  areas,  and  therefore — 
as  an  emergency  measure — we  are 
adding  them  to  the  list  of  imported  fire 
ant  generally  infested  areas. 

Emergency  Action 

William  F.  Helms.  Deputy 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  for  Plant 
Protection  and  Quarantine,  has 
determined  that  an  emergency  situation 
exists  which  warrants  publication  of 
this  interim  rule  without  prior 
opportunity  for  public  comment. 
Because  the  imported  fire  ant  could  be 
spread  artificially  to  noninfested  areas 
of  the  United  States,  it  is  necessary  to 
act  immediately  to  control  its  spread. 

Since  prior  notice  and  other  public 
procedures  with  respect  to  this  interim 
rule  are  impracticable  and  contrary  to 
the  public  interest  under  these 
emergency  conditions,  there  is  good 
cause  under  5  U.S.C.  553(d)|3]  for 
making  this  interim  rule  effective  less 
than  30  days  after  publication  of  this 
document  in  the  Federal  Register.  We 
will  consider  comments  postmarked  or 
received  within  60  days  of  publication  of 
this  interim  rule  in  the  Federal  Register. 
Any  amendments  we  make  io  this 
interim  rule  as  a  result  of  these 
comments  will  be  published  in  the 
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Federal  Register  as  soon  as  possible 
following  the  close  of  the  comment 
period. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
estimated  annual  effect  on  the  economy 
of  approximately  $37,500;  will  not  cause 
a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions:  and  will 
not  cause  a  significant  adverse  effect  on 
competition,  employment,  investmeni, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12291. 

This  action  affects  the  interstate 
movement  of  regulated  articles  from 
specified  areas  in  Alabama,  Arkansas, 
Georgia,  Mississippi,  North  Carolina, 
Oklahoma,  and  Texas  Thousands  of 
small  entities  move  these  articles 
interstate  from  the  above  mentioned 
States,  and  many  more  thousands  of 
small  entities  move  these  articles 
interstate  from  other  States. 

However,  based  on  information 
compiled  by  the  Department,  we  have 
determined  that  approximately  896 
small  entities  move  these  articles 
interstate  from  the  specified  areas  in 
those  States.  Further,  the  overall 
economic  impact  from  this  action  is 
estimated  to  be  approximately  $37,500. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  state  and  local 
officials.  (See  7  CFR  Part  3015,  Subpart 
V.) 

Paperwork  Reduction  Act 

This  interim  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 


Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.). 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Imported 
fire  ant.  Plant  diseases.  Plant  pests. 
Plants  (Agriculture),  Quarantine, 
Transportation. 

Accordingly.  7  CFR  Part  301  is 
amended  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  Part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  150dd,  150ee,  150ff,  161, 
162,  and  164-167;  7  CFR  2.17.  2.51.  and 
371.2(c).  i 

§301.81     [Amended] 

2.  Section  301.81,  paragraph  (a),  is 
amended  by  adding  "Oklahoma" 
immediately  before  "Puerto  Rico." 

3.  Section  301.81-2a  is  revised  to  read 
as  follows:    j 

§  30 1 .8 1  -2a    Regulated  areas;  suppressive 
and  generally  infested  areas. 

The  civil  divisions  and  parts  of  civil 
divisions  described  below  are 
designated  as  imported  fire  ant 
regulated  areas  within  the  meaning  of 
the  provisions  of  this  subpart:  and  these 
regulated  areas  are  hereby  divided  into 
generally  infested  areas  or  suppressive 
areas  as  indicated  below: 

Alabama 

( 1 )  Generally  infested  areas. 

Autauga  County.  The  entire  county. 

Baldwin  County.  The  entire  county. 

Barbour  County.  The  entire  county. 

Bibb  County.  The  entire  county. 

Blount  County.  The  entire  county. 

Bullock  County.  The  entire  county, 

Butler  County.  The  entire  county. 

Calhoun  County.  The  entire  county. 

Chambers  County.  The  entire  county. 

Cherokee  County.  The  entire  county. 

Chilton  County.  The  entire  county. 

Choctaw  County.  The  entire  county. 

Clarke  County.  The  entire  county. 

Clay  County.  The  entire  county. 

Cleburne  Covnty  The  entire  county. 

Coffee  County.  The  entire  county. 

Colbert  County.  The  entire  county. 

Conecuh  County.  The  entire  county. 

Coosa  County.  The  entire  county. 

Covington  County  The  entire  county. 

Crenshaw  County.  The  entire  county. 

Cullman  County.  The  entire  county. 

Dale  County.  The  entire  county. 

Dallas  County.  The  entire  county. 

De  Kalb  County.  T.  8  and  9  S..  R.  5  E.;  W.  1/ 
2  T.  8  and  9  S.,  R.  6  E.;  sees.  21.  22,  23,  24,  25. 
26,  27.  28,  33.  34.  35.  and  36.  T.  9  S.,  R.  6  E.:  T. 
8  and  9  S..  R.  7  E.;  T,  8  and  9  S.,  R.  8  E.;  T.  7 
and  8  S..  R.  9  E.;  T.  7  S.,  R.  10  E.:  sees.  26  and 
35.  T.  7  S.,  R.  7  E.;  sees.  9. 10, 15,  and  16,  T.  7 
S.,  R.  8  E. 

Elmore  County.  The  entire  county. 

Escambia  County.  The  entire  county. 


Etowah  County.  The  entire  county. 

Fayette  County.  The  entire  county. 

Franklin  County  The  entire  county. 

Geneva  County.  The  entire  county. 

Greene  County.  The  entire  county. 

Hale  County.  The  entire  county. 

Henry  County.  The  entire  county. 

Houston  County.  The  entire  county. 

Jackson  County.  Sees.  11,  12.  13.  and  14.  T. 
5  S.,  R.  4  E.;  sees.  7,  8,  17,  and  18,  T.  5  S.,  R.  5 
E. 

Jefferson  County.  The  entire  county. 

Lamar  County.  The  entire  county. 

Lauderdale  County.  T.  2  S.,  R.  10.  11,  12, 13, 

14,  and  15  W.;  T.  3  S.,  R.  9,  10,  11,  12,  and  13 
W. 

Lawrence  County.  The  entire  county. 

Lee  County.  The  entire  county. 

Limestone  County.  S.  Vi  T.  3  S.,  R.  6  W.: 
W.  \4  T.  4  S..  R.  5  W.:  T.  4  S.,  R.  6  W.;  T.  5  S., 
R.  4  W. 

Lowndes  County.  The  entire  county. 

Macon  County.  The  entire  county. 

Madison  County.  That  portion  of  the 
county  south  of  the  north  line  of  T.  5  S. 

Marengo  County.  The  entire  county. 

Marion  County.  The  entire  county. 

Marshall  County.  The  entire  county. 

Mobile  County.  The  entire  county. 

Monroe  County.  The  entire  county. 

Montgomery  County.  The  entire  county. 

Morgan  County.  The  entire  county. 

Perry  County.  The  entire  county. 

Pickens  County.  The  entire  county. 

Pike  County.  The  entire  county. 

Randolph  County.  The  entire  county. 

Russell  County.  The  entire  county. 

St  Clair  County.  The  entire  county 

Shelby  County.  The  entire  county. 

Sumter  County.  The  entire  county. 

Talladega  County.  The  entire  county. 

Tallapoosa  County.  The  entire  county. 

Tuscaloosa  County.  The  entire  county. 

Walker  County.  The  entire  county. 

Washington  County.  The  entire  county. 

Wilcox  County.  The  entire  county. 

Winston  County.  The  entire  county. 

(2)  Suppressive  areas.  None. 

Arkansas 

(1)  Cenerally  infested  areas. 

Ashley  County  The  entire  county. 

Bradley  County  The  entire  county. 

Calhoun  County  The  entire  county. 

Chicot  County.  The  entire  county. 

Cleveland  County.  The  entire  county. 

Columbia  County.  The  entire  county. 

Dallas  County.  The  entire  county. 

Desha  County.  That  portion  of  the  county 
south  of  the  south  line  of  T.  10  S. 

Drew  County.  The  entire  county. 

Hempstead  County.  That  portion  of  the 
county  south  of  Interstate  30  including  all  of 
the  incorporated  city  limits  of  Hope. 

Howard  County  T.  9  and  10  S..  R.  27  W, 

Jefferson  County.  Sees.  30.  31.  and  that  part 
of  sees.  29.  32,  and  33  south  and  east  of  the 
Arkansas  River  of  T.  5  S.,  R.  8  W.:  sees.  25 
and  36  of  T.  5  S..  R.  9  W.;  sees.  8.  9,  10, 11, 14, 

15.  16.  and  17  of  T.  6  S..  R.  8  W. 
Lafayette  County.  The  entire  county. 
Lincoln  County.  That  portion  of  the  county 

south  of  State  Road  114  and  west  of  State 
Road  81.  including  all  of  the  incorporated  city 
limits  of  Palmyra  and  Star  City. 
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Little  River  County.  The  entire  county. 

Miller  County.  The  entire  county. 

Nevada  County.  TTiat  portion  of  the  county 
south  of  the  south  hne  of  T.  10  S.,  and  the 
Little  Missouri  River. 

Quachita  County.  The  entire  county. 

Union  County.  The  entire  county. 

(2)  Suppressive  areas.  None. 

rlorida 

(1)  Generally  infested  areas.  The  entire 
stale. 

(2)  Suppressive  areas.  None. 

Georgia 

(1)  Generally  infested  areas. 

Appling  County.  The  entire  county, 

Atkinson  County.  The  entire  county. 

Bacon  County.  The  entire  county. 

Baker  County.  The  entire  county. 

Baldwin  County.  The  entire  county. 

Banks  County.  That  portion  of  the  county 
within  Georgia  Military  Districts  208,  265.  448, 
468.  912.  1206,  1210.  and  1464. 

Barrow  County.  Tlie  entire  county. 

Bartow  County.  The  entire  county. 

Ben  Hill  County.  The  entire  county. 

Berrien  County.  The  entire  county. 

Bibb  County.  The  entire  county. 

Bleckley  County.  The  entire  county. 

Brantley  County.  The  entire  county. 

Brooks  County.  The  entire  county. 

Bryan  County.  The  entire  county. 

Bulloch  County.  The  entire  county. 

Burke  County.  The  entire  county. 

Butts  County.  The  entire  county. 

Calhoun  County.  The  entire  county. 

Camden  County.  TTie  entire  county. 

Candler  County.  The  entire  county. 

Carroll  County.  The  entire  county. 

Charlton  County.  The  entire  county. 

Chatham  County.  The  entire  county. 

Chattachoochee  County.  The  entire  county. 

Chattooga  County.  That  portion  of  the 
county  within  Georgia  Mihtia  Districts  925, 
961.  968,  1083,  1216,  and  1484. 

Cherokee  County.  That  portion  of  the 
county  within  Georgia  Militia  District  817. 

Clarke  County.  The  entire  county. 

Clay  County.  The  entire  county. 

Clayton  County.  The  entire  county. 

Clinch  County.  The  entire  county. 

Cobb  County.  The  entire  county. 

Coffee  County.  The  entire  county. 

Colquitt  County.  The  entire  county. 

Columbia  County.  The  entire  county. 

Cook  County.  The  entire  county. 

Coweta  County.  The  entire  county. 

Crawford  County.  The  entire  county. 

Crisp  County.  The  entire  county. 

Decatur  County.  The  entire  county. 

De  Kalb  County.  The  entire  county. 

Dodge  County.  The  entire  county. 

Dooly  County.  The  entire  county. 

Dougherty  County.  The  entire  county. 

Douglas  County.  The  entire  county. 

Early  County.  The  entire  county, 

Echols  County.  The  entire  county, 

Effingham  County.  The  entire  county, 

Elbert  County.  That  portion  of  the  county 
within  Georgia  Militia  Districts  190,  191.  192, 
and  193, 

Emanuel  County.  The  entire  county, 

Evans  County.  The  entire  county. 

Fayette  County.  The  entire  county. 

Floyd  County.  That  portion  of  the  county 
within  Georgia  Militia  Districts  829,  855,  859, 


919.  923.  924.  962.  1048,  1059.  1120. 1453.  1478. 
1504.  1562,  1688,  1719,  and  1822. 

Forsyth  County.  That  portion  of  the  county 
within  Georgia  Milma  Distncts  879,  12>'6,  and 
795. 

Fulton  County.  The  entire  county. 

Glascock  County.  The  entire  county. 

Glynn  County.  The  entire  county. 

Gordon  County.  Thai  portion  of  the  county 
within  Georgia  Militia  District*  849.  856.  973, 
980.  1054,  1055,  1056.  1064,  and  1595. 

Grady  County.  The  entire  county. 

Greene  County.  The  entire  county. 

Gwinnett  County.  The  entire  county. 

Hall  County.  That  portion  of  the  county 
within  Georgia  Militia  Distncts  413,  1270,  and 
1419. 

Hancock  County.  The  entire  county. 

Haralson  County.  The  entire  ccunty. 

Harris  County.  The  entire  county. 

Heard  County.  The  entire  county. 

Henry  County.  The  entire  county. 

Houston  County.  The  entire  county. 

Irwin  County.  The  entire  county. 

Jackson  County.  The  entire  county. 

Jasper  County.  The  entire  county. 

Jeff  Davis  County.  The  entire  county. 

Jefferson  County.  The  entire  courty. 

Jenkins  County.  The  entire  county. 

Johnson  County.  The  entire  county. 

Jones  County.  The  entire  county. 

Lamar  County.  The  entire  county. 

Lanier  County.  The  entire  county. 

Laurens  County.  The  entire  county. 

Lee  County.  The  entire  county. 

Liberty  County.  The  entire  county. 

Lincoln  County.  The  entire  county. 

Long  County.  The  entire  county. 

Lowndes  County.  The  entire  county. 

Macon  County.  The  entire  county. 

Madison  County.  The  entire  county. 

.Marion  County.  The  entire  county. 

McDuffie  County.  The  entire  county. 

Mcintosh  County.  The  entire  county. 

Meriwether  County.  The  entire  county. 

Miller  County.  The  entire  county. 

Mitchell  County.  The  entire  county. 

Monroe  County.  The  entire  county. 

Montgomery  County.  The  entire  county. 

Morgan  County.  The  entire  county. 

Muscogee  County.  The  entire  county. 

Newton  County.  The  entire  county, 

Oconee  County.  The  entire  county, 

Oglethorpe  County.  The  entire  county. 

Paulding  County.  The  entire  county. 

Peach  County.  The  entire  county. 

Pierce  County.  The  entire  county. 

Pike  County.  The  entire  county. 

Polk  County.  The  entire  county. 

Pulaski  County.  The  entire  county. 

Putnam  County.  The  entire  county. 

Quitman  County.  The  entire  county. 

Randolph  County.  The  entire  county. 

Richmond  County.  The  entire  county. 

Rockdale  County.  The  entire  county. 

Schley  County.  The  entire  county. 

Screven  County.  The  entire  county. 

Seminole  County.  The  entire  county. 

Spalding  County.  The  entire  county. 

Stewart  County.  The  entire  county. 

Sumter  County.  The  entire  county. 

Talbot  County.  The  entire  county. 

Taliaferro  County.  The  entire  county. 

Tattnall  County.  The  entire  county. 

Taylor  County.  The  entire  county. 

Telfair  County.  The  entire  county. 


Terrell  Cou.ity.  The  entire  county. 

Thomas  County  The  entire  county. 

Tift  County.  The  entire  county. 

Toombs  County.  The  entire  county. 

Treutlen  County  The  entire  county. 

Troup  County.  The  entire  county 

Turner  County.  The  entire  county. 

Twiggs  County.  The  entire  county. 

Upson  County.  The  entire  county. 

Walton  County.  The  entire  county. 

Ware  County.  The  entire  county, 

Warren  County.  The  entire  county. 

Washington  County.  The  entire  cx)iinty. 

Wayne  County.  The  entire  county, 

Webster  County.  The  entire  county. 

Wheeler  County  The  entire  county 

Whitfield  County  That  pxjrtion  of  the 
county  within  Georgia  Militia  District*  627, 
872.  1233,  129a  1305,  and  1433, 

Wilcox  County.  The  enure  county. 

Wilkes  County.  The  entire  county. 

Wilkinson  County.  The  entire  county. 

Worth  County.  The  entire  county. 

(2)  Suppressive  areas.  None. 

Louisiana 

(1)  Generally  infested  areas.  T^e  entire 
state. 

(2)  Suppressive  areas.  None. 

Mississippi 

(1 )  Generally  infested  areas. 

Adams  County.  The  entire  county. 

Alcorn  County.  The  entire  county. 

Amite  County.  The  entire  county. 

Attala  County.  The  entire  county. 

Benton  County.  That  portion  of  the  county 
•outh  of  the  north  line  of  T,  4  S, 

Bolivar  County.  T.  20  N..  R.  6.  7,  and  8  W.; 
T.  21  N.,  R.  5.  6.  and  7  W„  and  S.  Vj  T.  22  N, 
R.  6W. 

Carroll  County.  Tte  entire  county. 

Calhoun  County.  The  entire  county. 

Chickasaw  County.  The  entire  county. 

Choctaw  County.  The  entire  county. 

Claiborne  County.  The  entire  county. 

Clarke. County.  The  entire  county 

Clay  County.  The  entire  county, 

Copiah  County.  The  entirp  county, 

Covington  County.  The  entire  county, 

Forrest  County.  The  entire  county. 

Franklin  County  The  entire  county. 

George  County.  The  en'.i.-e  county. 

Greene  County.  The  entire  county. 

Grenada  County.  The  entire  county. 

Hancock  County  The  entire  county. 

Harrison  County.  The  entire  county. 

Hinds  County.  The  entire  county. 

Holmes  County.  The  entire  county. 

Humphreys  County.  The  entire  county. 

Issaquena  County.  The  entire  county. 

Itawamba  County.  The  entire  county. 

Jackson  County.  The  entire  county. 

Jasper  County.  The  entire  county. 

Jefferson  County.  The  entire  county. 

Jefferson  Davis  County  The  entire  county. 

Jones  County.  The  entire  county, 

Kemper  County.  The  entire  county. 

Lafayette  County.  That  portion  of  the 
county  south  of  the  north  line  of  T,  10  S.;  T,  9 
S,,  R,  1,  2,  3,  and  4,  W.;  T.  8  b..  R,  1.  Z.  and  3, 
W.;  T,  7  S.,  R,  1  W,,  and  S,E.  V4.  T.  6  S..  R.  3 
W. 

Lamar  County.  The  entire  county. 

Lauderdale  County.  The  entire  county. 

Lawrence  County.  The  entire  county. 
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Leake  County.  The  entire  county. 

Lee  County.  The  entire  county. 

Leflore  County.  That  portion  of  the  county 
south  of  the  north  Hne  of  T.  19  N.;  S.  Va  of  T. 
20  N..  R.  1  E.;  and  that  portion  of  T.  20  and  21 
N.,  R.  2  E.  within  the  county. 

Lincoln  County.  The  entire  county. 

Lowndes  County.  The  entire  county. 

Madison  County.  The  entire  county. 

Marion  County.  The  entire  county. 

Marshall  County.  That  portion  of  T.  7  S..  R. 
1  W.  and  T.  6  S..  R.  1  W.  within  the  county. 

Monroe  County,  The  entire  county. 

Montgomery  County.  The  entire  county. 

Neshoba  County.  The  entire  county. 

Newton  County.  The  entire  county. 

Noxubee  County.  The  entire  county. 

Oktibeha  County.  The  entire  county. 

Panola  County.  That  portion  of  T.  10  S.,  R.  5 
W.  within  the  county  and  T.  10  S.,  R.  6  and  7 
W. 

Pearl  River  County.  The  entire  county. 

Perry  County.  The  entire  county. 

Pike  County.  The  entire  county. 

Pontotoc  County.  The  entire  county. 

Prentiss  County.  The  entire  county. 

Rankin  County.  The  entire  county. 

Scott  County.  The  entire  county. 

Sharkey  County.  The  entire  county. 

Simpson  County.  The  entire  county. 

Smith  County.  The  entire  county. 

Stone  County.  The  entire  county. 

Sunflower  County.  That  portion  of  the 
county  south  of  the  north  line  of  T.  19  and  20 
N.,  R.  5  W. 

Tallahatchie  County.  That  portion  of  the 
county  south  of  the  north  line  of  T.  24  N.,  and 
east  of  the  west  line  of  R.  2  E.,  and  T.  25  N.,  R. 
3E. 

Tippah  County.  The  entire  county. 

Tishomingo  County.  The  entire  county. 

Union  County.  The  entire  county. 

Walthall  County.  The  entire  county. 

Warren  County.  The  entire  county. 

Washington  County.  The  entire  county. 

Wayne  County.  The  entire  county. 

Webster  County.  The  entire  county. 

Wilkinson  County.  The  entire  county. 

Winston  County.  The  entire  county. 

Yalobusha  County.  The  entire  county. 

Yazoo  County.  The  entire  county. 

(2)  Suppressive  areas.  None. 

North  Carolina 

(1)  Generally  infested  areas. 

Anson  County.  That  portion  of  the  county 
bounded  by  a  line  beginning  at  the 
intersection  of  State  Secondary  Road  1756 
and  the  Pee  Dee  River:  then  southwesterly 
along  this  road  to  its  intersection  with  State 
Secondary  Road  1744;  then  southerly  along 
this  road  to  its  intersection  with  State 
Secondary  Road  1730;  then  west  along  this 
road  to  its  intersection  with  State  Secondary 
Road  1801;  then  southeasterly  along  this  road 
to  its  intersection  with  State  Highway  145; 
then  northeasterly  along  this  highway  to  its 
intersection  with  U.S.  Highway  74;  then  east 
along  this  highway  to  its  intersection  with 
State  Secondary  Road  1748;  then  north  along 
this  road  to  its  intersection  with  the  Pee  Dee 
River,  then  northwesterly  along  this  river  to 
the  point  of  beginning. 

Beaufort  County.  The  entire  county. 

Bladen  County.  The  entire  county 

Brunswick  County.  The  entire  county. 


Carteret  County.  The  entire  county. 

Columbus  County.  The  entire  county. 

Craven  County.  The  entire  county. 

Duplin  County.  That  area  bounded  by  a 
line  beginning  at  the  intersection  of  State 
Secondary  Road  1130  and  the  Duplin- 
Sampson  County  line;  then  north  along  this 
county  line  to  its  intersection  with  State 
Secondary  Road  1108;  then  northeasterly 
along  this  road  to  its  junction  with  State 
Secondary  Road  1112;  then  easterly  along  this 
road  to  its  junction  with  State  Secondary 
Road  1105;  then  north  along  this  road  to  its 
junction  with  State  Secondary  Road  1113; 
then  easterly  along  this  road  to  its  junction 
with  State  Secondary  Road  1106;  then  south 
and  east  along  this  road  to  its  junction  with 
U.S.  Highway  117  and  State  Secondary  Road 
1107;  then  northeast  along  State  Secondary 
Road  1107  to  its  intersection  with  State 
Secondary  Road  1900;  then  southeast  along 
this  road  to  its  junction  with  State  Secondary 
Road  1003;  then  east  along  this  road  to  its 
intersection  with  State  Highway  11;  then 
northerly  along  this  highway  to  its  junction 
with  State  Highway  111;  then  northerly  along 
this  highway  to  its  intersection  with  State 
Secondary  Road  1555;  then  northeast  along 
this  road  to  its  intersection  with  State 
Secondary  Road  1553;  then  southeasterly 
along  this  road  to  its  intersection  with  State 
Secondary  Road  1551;  then  east  along  this 
road  to  its  intersection  with  State  Secondary 
Road  1549;  then  southerly  along  this  road  to 
its  intersection  with  State  Highway  11;  then 
east  along  this  highway  to  its  intersection 
with  the  Duplin-Lenoir  County  line;  then 
southerly  along  this  county  line  to  its 
intersection  with  the  Duplin-Jones  County 
line;  then  southeast  along  this  county  line  to 
its  intersection  with  the  Duplin-Onslow 
County  line;  then  southerly  along  this  county 
line  to  its  intersection  with  the  Duplin-Pender 
County  line;  then  west  along  this  county  line 
to  its  intersection  with  the  Duplin-Sampson 
County  line;  then  westerly  along  this  county 
line  to  the  point  of  beginning. 

Hyde  County.  That  portion  of  the  county 
bounded  by  a  line  beginning  at  a  point  where 
Scranlon  Creek  intersects  U.S.  Highway  264; 
then  north  along  this  highway  to  its  junction 
with  State  Secondary  Road  1302;  then  north 
along  this  road  to  its  junction  with  State 
Secondary  Road  1303:  then  northeast  along 
this  road  to  its  intersection  with  the 
northwest  fork  of  New  Lake  Fork  Creek;  then 
east  along  this  creek  to  its  junction  with 
Alligator  Riven  then  east  along  this  river  to 
its  intersection  with  State  Highway  94;  then 
south  along  this  highway  to  its  junction  with 
State  Secondarj'  Road  1311;  then  easterly 
along  this  road  to  its  junction  with  U.S. 
Highway  264;  then  southwest  along  this 
highway  to  its  junction  with  State  Secondary 
Road  1164;  then  southeast  along  this  road  to 
its  junction  with  the  Pamlico  Sound;  then 
westerly  along  the  mainland  Hyde  County- 
Pamlico  Sound  shoreline  to  its  junction  with 
the  Pungo  River  then  northerly  along  this 
river  to  its  junction  with  Scranton  Creek;  then 
southeasterly  along  this  creek  to  the  point  of 
beginning. 

/ones  County.  The  entire  county. 

Lenoir  County.  That  portion  of  the  county 
bounded  by  a  line  beginning  at  a  point  where 
State  Secondary  Road  1165  intersects  the 


Duplin-Lenoir  County  line;  then  east  along 
this  road  to  its  junction  with  State  Highway 
11;  then  northerly  along  this  highway  to  its 
intersection  with  U.S.  Highway  70  (bypass): 
then  easterly  along  this  highway  to  its 
intersection  with  the  Jones-Lenoir  County 
line;  then  southerly  along  this  county  line  to 
the  Duplin-Lenoir  County  line:  then  northerly 
along  this  county  line  to  the  point  of 
beginning. 

New  Hanover  County.  The  entire  county. 

Onslow  County.  The  entire  county. 

Pamlico  County.  The  entire  county. 

Pender  County.  The  entire  county. 

Richmond  County.  Beginning  at  the 
junction  of  the  Pee  Dee  River  and  U.S. 
Highway  74,  then  east  to  the  junction  of  State 
Road  1140  and  U.S.  Highway  74;  then 
northeast  along  State  Road  1140  to  its 
junction  with  State  Road  1141;  then 
northwest  along  this  road  to  its  junction  with 
State  Road  1144;  then  northeast  along  this 
road  to  its  junction  with  State  Road  1146: 
then  northwest  along  this  road  to  its  junction 
with  State  Road  1148;  then  west  along  this 
road  to  Mountain  Creek:  then  southwest 
along  this  creek  to  the  Pee  Dee  River,  then 
south  along  this  river  to  the  point  of 
beginning. 

Robeson  County.  That  portion  of  the 
county  bounded  by  a  line  beginning  at  the 
junction  of  Robeson  County  and  Scotland 
County  at  the  North  Carolina-South  Carolina 
State  line:  then  northeast  along  the  Scotland- 
Robeson  County  line  to  its  junction  with  the 
Seaboard  Coastline  Railroad  at  Maxton, 
North  Carolina:  then  southeast  along  this 
railroad  to  its  intersection  of  the  North-South 
Seaboard  Coastline  Railroad  at  Pembroke, 
North  Carolina;  then  northeast  along  this 
railroad  to  its  junction  with  North  Carolina 
Highway  211:  then  southeast  along  this 
highway  to  its  junction  with  State  Secondary 
Road  1529;  then  northeast  along  this  road  to 
its  intersection  of  U.S.  Highway  301:  then 
northeast  along  this  highway  to  its  junction 
with  State  Secondary  Road  1935:  then  east  by 
southeast  along  this  road  to  its  intersection  of 
State  Secondary  Road  1935  and  State 
Secondary  Road  1004:  then  northeast  along 
State  Secondary  Road  1004  to  its  junction 
with  the  Bladen-Robeson  County  line:  then 
east  and  southeast  along  this  county  line  to 
the  junction  of  the  Bladen-Columbus-Robeson 
County  lines;  then  south  and  southwest  along 
the  Columbus-Robeson  County  line  to  its 
junction  with  the  North  Carolina-South 
Carolina  State  line:  then  northwest  along  this 
state  line  to  the  point  of  beginning. 

Sampson  County.  That  portion  of  the 
county  bounded  by  a  line  beginning  at  a  point 
where  State  Secondary  Road  1208  intersects 
the  Sampson-Bladen  County  line;  then 
northeast  along  this  road  to  its  junction  with 
State  Secondary  Road  1210;  then  north  along 
this  road  to  its  junction  with  State  Highway 
411:  then  north  along  this  highway  to  its 
intersection  with  State  Secondary  Road  1214: 
then  northeast  along  this  road  to  its  junction 
with  State  Secondary  Road  1219;  then 
easterly  along  this  road  to  its  junction  with 
U.S.  Highway  701;  then  south  along  this 
highway  to  its  junction  with  State  Secondary 
Road  1145;  then  easterly  along  this  road  to  its 
junction  with  State  Secondary  Road  1147; 
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then  north  and  east  along  this  road  to  its 
junction  with  Stale  Secondary  Road  1938; 
then  easterly  along  this  road  to  its  junction 
with  State  Secondary  Road  1004;  then 
northeasterly  along  this  road  to  its 
intersection  with  State  Secondary  Road  1926; 
then  east  along  this  road  to  its  intersection 
with  the  Sampson-Duplin  County  line;  then 
southerly  and  easterly  along  this  county  line 
to  the  Sampson-Pender  County  line;  then 
southwesterly  along  this  county  line  to  the 
Sampson-Bladen  County  line;  then 
northwesterly  along  this  county  line  to  the 
point  of  beginning. 

Scotland  County.  Beginning  at  the  junction 
of  Lhe  North  Carolina-South  Carolina  State 
line  and  State  Road  1619;  then  northeast 
along  this  road  to  its  junction  with  U.S. 
Highway  501;  then  northwest  along  this 
highway  to  its  junction  with  U.S.  401 
Business;  then  northeast  along  this  highway 
to  the  Hoke-Scotland  County  line  and 
junction  with  the  Lumber  River;  then 
southeast  along  this  river  to  its  junction  with 
the  Robeson-Scotland  County  line;  then 
southwest  along  this  county  line  to  the  North 
Carolina-South  Carolina  State  line;  then 
northwest  along  this  state  line  to  the  point  of 
beginning. 

Union  County.  Beginning  at  a  point  where 
U.S.  Highway  74  intersects  the  Union-Anson 
County  line;  then  south  along  this  county  line 
to  its  junction  with  the  North  Carolina-South 
Carolina  Slate  line;  then  west  along  this  state 
line  to  its  junction  with  the  Lancaster  County 
line;  then  north  and  northwest  along  this 
county  line  to  its  intersection  with  the 
Mecklenburg-Union  County  line;  then 
northeast  along  this  county  line  to  its 
intersection  with  U.S.  Highway  74,  then 
southeast  and  east  along  this  highway  to  the 
point  of  beginning. 

(2)  Suppressive  areas.  None. 

Oklahoma 

(1)  Generally  infested  areas. 

Bryan  County.  That  portion  of  the  county 
south  of  the  north  line  of  T.  5  S..  R.  7,  8,  and  9 
E. 

Marshall  County.  That  portion  of  the 
county  south  of  the  north  line  of  T.  6  S..  R.  6. 
and7E. 

McCurtain  County  That  portion  of  the 
county  south  of  the  north  line  of  T.  7  S.,  R.  21, 
22,  23,  24.  25,  26,  and  27  E. 

(2)  Suppressive  areas.  None. 

South  Carolina 

(1)  Generally  infested  areas. 

Aiken  County.  The  entire  county. 

Allendale  County.  The  entire  county. 

Bamberg  County.  The  entire  county. 

Barnwell  County.  The  entire  county. 

Beaufort  County.  The  entire  county. 

Berkeley  County.  The  entire  county. 

Calhoun  County.  The  entire  county. 

Charleston  County.  The  entire  county. 

Chesterfield  County.  The  entire  county. 

Clarendon  County.  The  entire  county. 

Chester  County.  That  portion  of  the  county 
bounded  by  a  line  beginning  at  a  point  where 
State  Primary  Highway  72  intersects  with  the 
Chester-Union  County  line;  then  northeast 
along  this  highway  to  its  junction  with  State 
Primary  Highway  9;  then  easterly  along  this 
highway  to  its  intersection  with  the  Chester- 


Lancaster  County  line:  then  south  along  this 
county  line  to  its  junction  with  the  Chester- 
Fairfield  County  line;  then  west  along  this 
county  line  to  the  Union  County  line;  then 
north  along  this  county  line  to  the  point  of 
beginning. 

Colleton  County.  The  entire  county. 

Darlington  County.  The  entire  county. 

Dillon  County.  The  entire  county. 

Dorchester  County.  The  entire  county. 

Edgefield  County.  The  entire  county. 

Fairfield  County.  The  entire  county. 

Florence  County.  The  entire  county. 

Georgetown  County.  The  entire  county. 

Hampton  County.  The  entire  county. 

Horry  County.  The  entire  county. 

Jasper  County.  The  entire  county. 

Kershaw  County.  The  entire  county. 

Lancaster  County.  The  entire  county. 

Lee  County.  The  entire  county. 

Lexington  County.  The  entire  county. 

Marion  County.  TTie  entire  county. 

Marlboro  County.  The  entire  county. 

McCormick  County.  That  portion  of  the 
county  bounded  by  a  line  beginning  at  a  point 
where  U.S.  Highway  378  junctions  with  the 
Clark  Hill  Reservoir;  then  northeast  along 
this  highway  to  its  intersection  with  the 
McCormick-Edgefield  County  line;  then 
southerly  along  this  county  line  to  its  junction 
with  the  Savannah  Riven  then  northwesterly 
along  this  river  and  Clark  Hill  Reservoir  to 
the  point  of  beginning. 

Newberry  County.  That  portion  of  the 
county  bounded  by  a  line  beginning  at  a  point 
where  U.S.  Highway  76  intersects  with  the 
Newberry-Laurens  County  line;  then 
northeasterly,  easterly,  southerly,  and 
westerly  along  the  Newberry  County  line  to 
its  intersection  with  State  Primary  Highway 
121;  then  north  along  this  highway  to  its 
junction  with  State  Primary  Highway  34;  then 
northeast  along  this  highway  to  its  junction 
with  US,  Highway  76;  then  northwest  along 
this  highway  to  the  point  of  beginning. 

Orangeburg  County.  The  entire  county. 

Richland  County.  The  entire  county. 

Saluda  County.  The  entire  county. 

Sumter  County.  The  entire  county. 

Union  County.  That  portion  of  the  county 
bounded  by  a  line  beginnirjg  at  a  point  where 
State  Primary  Highway  72  intersects  with  the 
Union-Newberry  County  line;  then  northeast 
along  this  highway  to  its  junction  with  the 
Broad  River;  then  south  along  this  river  to  its 
junction  with  the  Newberry  County  line;  then 
west  and  north  along  this  county  line  to  the 
point  of  beginning. 

Williamsburg  County.  The  entire  county. 

(2)  Suppressive  areas.  None. 

Texas 

(1)  Generally  infested  areas. 
Anderson  County.  The  entire  county. 
Angelina  County.  The  entire  county. 
Aransas  County,  The  entire  county. 
Atascosa  County  The  entire  county. 
Austin  County.  The  entire  county. 
Bandera  County.  The  entire  county. 
Bastrop  County.  The  entire  county. 
Bee  County.  The  entire  county. 
Bell  County.  The  entire  county. 
Bexar  County.  The  entire  county. 
Blanco  County.  The  entire  county. 
Bosque  County.  The  entire  county, 
Bowie  County.  The  entire  county. 


Brazoria  County.  The  entire  county. 

Brazos  County.  The  entire  county. 

Burleson  County.  The  entire  county. 

Burnet  County.  The  entire  county. 

Caldwell  County.  The  entire  county. 

Calhoun  County.  The  entire  county. 

Camp  County.  The  entire  county. 

Cass  County.  The  entire  county. 

Chambers  County.  The  entire  county. 

Cherokee  County.  The  entire  county. 

Collin  County.  The  entire  county. 

Colorado  County.  The  entire  county. 

Comal  County.  The  entire  county. 

Comanche  County.  TTie  entire  county. 

Cooke  County.  The  entire  county. 

Coryell  County.  The  entire  county. 

Dallas  County.  The  entire  county. 

Denton  County.  The  entire  county. 

De  Witt  County.  The  entire  county. 

Duval  County.  That  portion  of  the  county 
within  a  3  mile  radius  of  the  intersection  of 
state  highway  44  and  state  highway  359. 

Eastland  County.  The  entire  county. 

Ellis  County.  The  entire  county. 

Erath  County.  The  entire  county. 

Falls  County.  The  entire  county. 

Fannin  County.  The  entire  county. 

Fayette  County.  The  entire  county. 

Fort  Bend  County.  The  entire  county. 

Franklin  County.  The  entire  county. 

Freestone  County.  The  entire  county. 

Frio  County.  The  entire  county. 

Galveston  County.  The  entire  county. 

Gillespie  County.  The  entire  county. 

Goliad  County.  The  entire  county. 

Gonzales  County.  The  entire  county. 

Grayson  County.  The  entire  county. 

Gregg  County.  The  entire  county. 

Grimes  County.  The  entire  county. 

Guadalupe  County.  The  entire  county. 

Hardin  County.  The  entire  county. 

Harris  County.  The  entire  county. 

Harrison  County.  The  entire  county. 

Hays  County.  The  entire  county. 

Henderson  County.  The  entire  county. 

Hill  County.  The  entire  county. 

Hood  County.  The  entire  county. 

Houston  County.  The  entire  county. 

Hunt  County.  The  entire  county. 

Jackson  County.  The  entire  county. 

Jasper  County.  The  entire  county. 

Jefferson  County.  The  entire  county. 

Jim  Wells  County.  The  entire  county. 

Johnson  County.  The  entire  county. 

Karnes  County.  The  entire  county. 

Kaufman  County.  The  entire  county. 

Kendall  County.  The  entire  county. 

Kerr  County.  The  entire  county, 

Kimble  County  The  portion  of  the  county 
bounded  by  a  line  beginning  at  a  point  where 
Texas  Ranch  Road  479  intersects  the  Kerr- 
Kimble  County  line,  then  northerly  along  this 
road  to  its  junction  with  U,S,  Highway  290, 
then  easterly  along  this  highway  to  its 
iiitersection  with  the  Gillespie-Kimble  County 
line,  then  southerly  along  this  county  line  to 
its  intersection  with  the  Kerr-Gillespie 
County  line;  then  westerly  along  this  county 
line  to  the  point  of  beginning 

Kleberg  County.  The  entire  county. 

Lampasas  County.  The  entire  county. 

Lavaca  County.  The  entire  county. 

Lee  County.  The  entire  county. 

Leon  County.  The  entire  county. 

Liberty  County.  The  entire  county. 
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Limestone  County.  The  entire  county. 
Live  Oak  County.  The  entire  county. 
Llano  County.  The  portion  of  the  county 
bounded  by  a  hne  beginning  where  Texas 
Ranch  965  intersects  the  Llano-Gillespie 
County  line;  then  northeasterly  along  this 
road  to  its  intersection  with  Texas  Highway 
16;  then  northerly  along  this  highway  to  its 
intersprtion  with  Texas  Highway  71;  then 
southeasterly  along  this  highway  to  its 
intersection  with  Texas  Ranch  Road  2233; 
then  northeasterly  along  this  road  to  its 
intersection  with  the  Burnet-Llano  County 
line;  then  southeasterly  along  this  county  line 
to  its  junction  with  the  Blanco-Bumet-Llano 
County  line;  then  westerly  along  this  county 
line  to  the  point  of  beginning. 
Madison  County.  The  entire  county. 
Marion  County.  The  entire  county. 
Matagorda  County.  The  entire  county. 
McLennan  County.  The  entire  county. 
Medina  County.  The  entire  county. 
Milan  County.  The  entire  county. 
Montgomery  County.  The  entire  county. 
Morns  County.  The  entire  county. 
Nacogdoches  County.  The  entire  county. 
Navarro  County.  The  entire  county. 
Newton  County.  The  entire  county. 
Nueces  County.  The  entire  county. 
Orange  County.  The  entire  county. 
Panola  County.  The  entire  county. 
Parker  County.  The  entire  county. 
Polk  County.  The  entire  county. 
Rains  County.  The  entire  county. 
Refugio  County.  The  entire  county. 
Robertson  County.  The  entire  county. 
Rockwall  County.  The  entire  county. 
Rusk  County.  The  entire  county. 
Sabine  County.  The  entire  county. 
San  Augustine  County.  The  entire  county. 
San  lacinto  County.  The  entire  county. 
San  Patricio  County.  The  entire  county. 
Shelby  County.  The  entire  county. 
Smith  County.  The  entire  county. 
Somen'ell  County.  The  entire  county. 
Tarrant  County.  The  entire  county. 
Taylor  County.  The  entire  county. 
Titus  County.  The  entire  county. 
Tom  Creen  County.  The  entire  county. 
Travis  County.  The  entire  county. 
Trinity  County.  The  entire  county. 
Tyler  County.  The  entire  county. 
Upshur  County.  The  entire  county. 
Uvalde  County.  The  portion  of  the  county 
bounded  by  a  line  beginning  at  a  point  where 
U.S.  Highway  90  intersects  the  Medina- 
Uvalde  County  line;  then  westerly  along  this 
highway  to  its  intersection  with  Texas  Ranch 
Road  2730:  then  northeasterly  along  this  road 
to  its  intersection  with  Texas  Highway  127; 
then  northwesterly  along  this  highway  to  its 
intersection  with  U.S.  Highway  83:  then 
northerly  along  this  highway  to  its  junction 
with  the  Real-Uvalde  County  line;  then 
easterly  along  this  county  line  to  its  junction 
with  the  Bandera-Uvalde  County  line:  then 
easterly  along  this  county  line  to  its  junction 
with  the  Medma-Uvalde  County  line;  then 
southerly  along  this  county  line  to  the  point 
of  beginning. 

Van  Zandt  County.  The  entire  county. 
Victoria  County.  The  entire  county. 
Walker  County.  The  entire  county. 
Waller  County.  The  entire  county. 
Washington  County.  The  entire  county. 
Wharton  County.  The  entire  county. 


Wichita  County.  The  entire  county. 

Williamson  County.  The  entire  county. 

Wilson  County.  The  entire  county. 

Wise  County.  The  entire  county. 

Wood  County.  The  entire  county. 

Young  County.  Those  portions  of  the 
county  within  a  3  mile  radius  from  the 
intersection  of  Farm  to  Market  Road  1287  and 
state  highway  16.  and  within  a  3  mile  radius 
from  the  intersection  of  Farm  to  Market  Road 
210  and  state  highway  Spur  132. 

(2)  Suppressive  areas.  None. 

Done  at  Washington,  DC,  this  26th  day  of 
August,  1987. 
D.  Husnik, 

Acting  Deputy  Administrator,  Plant 
Protection  and  Quarantine,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  87-20078  Filed  8-31-87;  8:45  am] 
BILUNG  CODE  3410-34-11 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  87-CE-26-AD;  Amdt.  39-5709] 

Airworthiness  Directives;  Beech 
Aircraft  Corporation  Model  58 
Airplanes  /^ 

agency:  Federal  Aviation  | 

Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD), 
applicable  to  certain  Beech  Aircraft 
Corporation  Model  58  airplanes  which 
are  approved  for  flight  in  icing 
conditions.  The  FAA  has  determined 
that  the  heating  circuitry  for  the  stall 
warning  vane  on  these  airplanes  will  not 
provide  sufficient  heat  for  flight  in  icing 
conditions.  This  AD  requires  installation 
of  a  placard,  "Flight  into  Known  Icing 
Conditions  Prohibited,"  and  a  copy  of 
the  AD  placed  in  the  Limitations  Section 
of  Pilot's  Operating  Handbook  and  FAA 
Approved  Airplane  Flight  Manual, 
unless  it  is  determined  by  an  inspection 
that  a  relay  is  installed  in  the  stall 
warning  vane  heater  circuit.  The  placard 
and  limitation  may  be  removed  after  the 
relay  is  installed.  The  actions  of  this  AD 
are  necessary  to  preclude  loss  of  stall 
warning  capability  in  icing  conditions. 

DATES:  Effective  Date:  September  1. 1987 

Compliance:  As  prescribed  in  the 
body  of  the  AD. 

ADDRESSES:  Beechcraft  Mandatory 
Service  Bulletin  (MSB)  No.  2180  dated 
June  1987,  applicable  to  this  AD  may  be 
obtained  from  Beech  Aircraft 
Corporation,  Commercial  Service, 
Department  52,  P.O.  Box  85,  Wichita. 
Kansas  67201-0065. 


This  information  may  be  examined  at 
the  Rules  Docket,  Office  of  the  Regional 
Counsel,  Room  1558,  601  East  12th 
Street,  Kansas  City,  Missouri  64106. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dale  A.  Vassalli,  Aerospace  Engineer, 
ACE-130W.  Wichita  Aircraft 
Certification  Office,  1801  Airport  Road. 
Room  100,  Mid-Continent  Airport. 
Wichita,  Kansas  67209;  Telephone  (316) 
946-^419. 

SUPPLEMENTARY  INFORMATION:  Beech 
has  made  a  production  change  on 
certain  Model  58  airplanes,  which 
included  relocation  and  use  of  a 
different  relay  in  the  stall  warning  vane 
heater  circuit.  This  production  change, 
on  airplanes  which  are  approved  for 
flight  in  icing  conditions,  provides 
sufficient  heat  for  the  stall  warning  vane 
for  correct  operation  in  icing  conditions. 
It  has  been  subsequently  determined 
that  some  of  these  airplanes  did  not 
have  the  relay  installed  during 
production.  Without  the  installation  of 
the  relay,  sufficient  heat  will  not  be 
appHed  to  the  stall  warning  vane, 
thereby  jeopardizing  its  stall  warning 
capability  and  creating  a  potentially 
unsafe  condition. 

As  a  result,  Beech  issued  MSB  No. 
2180,  dated  June  1987,  which  defines  a 
procedure  for  determining  if  the  relay  is 
installed,  and  instructions  for 
installation  of  the  relay  if  it  is  missing. 
Beech  has  recommended  compliance 
with  the  Service  Bulletin  within  the  next 
100  hours  time-in-service.  The  FAA  is  in 
agreement  with  the  inspection  and 
modification  compliance  time;  however, 
since  a  heated  stall  warning  system  is 
required  for  flight  in  icing  conditions,  the 
affected  airplanes  will  be  prohibited 
from  flight  into  icing  conditions  until  the 
actions  specified  in  MSB  No.  2180  have 
been  accomplished. 

Since  the  FAA  has  determined  that 
the  unsafe  condition  described  herein  is 
likely  to  exist  in  other  airplanes  of  the 
same  type  design,  an  AD  is  being  issued, 
applicable  to  certain  Beech  Model  58 
airplanes,  which  prohibits  operation  in 
icing  conditions  until  the  airplane  is 
inspected  and  modified  as  required. 
Because  an  emergency  condition  exists 
that  requires  the  immediate  adoption  of 
this  regulation,  it  is  found  that  notice 
and  public  procedure  hereon  are 
impractical  and  contrary  to  the  public 
interest,  and  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  major  under  section  8  of 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
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the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  conditions  in  aircraft.  It  has  been 
further  determined  that  this  document 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant  regulation,  a  final 
regulatory  evaluation  or  analysis,  as 
appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  when  filed,  may 
be  obtained  by  contacting  the  Rules 
Docket  under  the  caption  "Addresses" 
at  the  location  identified. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aviation  safety. 
Aircraft,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  FAR  as 
follows: 

PART  39— {AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  106(g)  (Revised.  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  adding  the  following  new  AD; 

Beech  Aircraft  Corporation:  Applies  to  Model 
58  (S/N's  TH-1389.  TH-1396,  TH-1397. 
TH-1403.  TH-1407  through  TH-1410,  TH- 
1412,  TH-1414.  TH-1416,  TH-1420 
through  TH-1423.  TH-1425.  TH-U27. 
TH-1430.  TH-1434,  TH-1438.  TH-1440. 
TH-1442,  TH-1443,  TH-1445,  TH-1447, 
TH-1451.  TH-1452,  TH-1456,  TH-1457, 
TH-1459,  TH-1462,  TH-1463,  TH-1466. 
TH-1468,  TH-1472  through  TH-1474.  TH- 
1477,  TH-1478,  TH-1481.  TH-1483.  TH- 
1485.  TH-1490.  TH-1492,  TTt-UgS 
through  TH-1497,  TH-1499.  TH-1500, 
TH-1502  and  TH-1506)  airplanes 
certificated  in  any  category. 
Compliance:  Required  as  indicated  after 

the  effective  date  of  this  AD.  unless 

previously  accomplished. 
To  preclude  the  loss  of  stall  warning 

capability  in  icing  conditions,  accomplish  the 

following; 

(a)  Within  the  next  25  hours  time-in-service 

(unless  the  inspection  and  relay  installation 

requirements  of  paragraph  (c)  have  been 

accomplished): 
(1)  Fabricate  and  install  on  the  instrument 

panel  in  clear  view  of  the  pilot  the  following 

placard  using  letters  of  a  minimum  of  0.10 

inch  in  height; 


'  FUCHT  INTO  KNO  WN  ICING 
CONDITIONS  IS  PROHIBITED". 

(2)  Place  a  copy  of  this  AD  in  the  Limitation 
Section  of  Fallot's  Operating  Handbook  (POH) 
and  FAA  Approved  Airplane  Flight  Manual 
(AFM). 

(3)  Cover  the  airplane  operating  placard 
statement.  "This  airplane  approved  for  flight 
in  icing  conditions"  with  opaque  tape. 

(4)  Operate  the  airplane  In  accordance  with 
this  limitation. 

(b)  The  requirements  of  paragraph  (a)  of 
this  AD  may  be  accomplished  by  lihe  owner/ 
operator  on  any  airplanes  which  are  not  used 
under  FAR  Part  121  or  135.  The  person 
accomplishing  these  actions  must  make  the 
appropriate  airplane  maintenance  record 
entry  per  FAR  43.9  and  91,173. 

(c)  Within  the  next  100  hours  time-in- 
service  after  the  effective  date  of  this  AD, 
inspect  and.  if  necessary,  modify  the  stall 
warning  heater  circuit  tn  accordance  with  the 
instructions  in  Beechcraft  Mandatory  Service 
Bulletin  No.  2180,  dated  June  1987. 

(d)  The  requirements  and  limitations  of 
paragraph  (a)  of  this  AD  do  not  apply  to 
airplanes  that  have  been  inspected  and 
modified  as  required  per  pa.-agraph  (c)  of  this 
AD. 

(e)  Airplanes  may  be  flown  in  accordance 
with  FAR  21.197  to  a  location  where  this  AD 
may  be  accomplished. 

(f)  An  equivalent  means  of  compliance 
with  this  AD  may  be  used  if  approved  by  the 
Manager,  Wichita  Aircraft  Certification 
Office,  1801  Airport  Road.  Room  100.  Mid- 
Continent  Airport,  Wichita.  Kansas  67209: 
Telephone  [316]  94&-4400. 

All  persons  affected  by  this  directive 
may  obtain  cooies  of  the  document(s) 
referred  to  herein  upon  request  to  Beech 
Aircraft  Corporation,  Commercial 
Service,  Department  52,  P.O.  Box  85. 
Wichita,  Kansas  67201-0085;  or  may 
examine  the  document(s)  referred  to 
herein  at  FAA,  Office  of  the  Regional 
Counsel,  Room  1558.  601  East  12th 
Street,  Kansas  City,  Missouri  64106. 

This  amendment  becomes  effective  on 
September  1, 1987. 

Issued  in  Kansas  City,  Missouri,  on  August 

7.  1987, 

Berr>'  D.  Clements. 

Acting  Director.  Central  Region. 

[FR  Doc.  87-19997  Filed  8-31-87;  8:45  am] 

BILUNO  COOE  49ia-1S-M 


14  CFR  Part  39 

[Docket  No.  87-ASW-24;  Annlt  39-5678] 

Airworthiness  Directives;  McDonnell 
Douglas  Helicopter  Company,  Model 
369D,  E,  F,  and  FF  Helicopters 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule, 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  which 


requires  inspection  of  the  main  rotor 
transmission  tail  rotor  output  dnve 
pinion  shaft  and  removal  from  service  of 
all  unairworthy  shafts  on  McDonnell 
Douglas  Helicopter  Company  [MDHC] 
Model  369D,  E.  F.  and  FF  helicopters. 
The  AD  is  prompted  by  reports  that 
main  rotor  transmission  tail  rotor  output 
dnve  shafts  have  failed  in  flight,  which 
could  result  in  loss  of  power  to  the  tail 
rotor  and  loss  of  control  of  the 
helicopter, 
DATES:  September  1, 1987. 

Effective  Date:  The  incorporation  by 
reference  of  certain  publications  listed 
in  the  regulations  is  approved  by  the 
Director  of  the  Federal  Register  as  of 
September  1, 1987. 

Compliance:  As  indicated  in  the  body 
of  this  AD, 

ADDRESSES:  The  applicable  service 
information  notice  may  be  obtained 
from  McDonnell  Douglas  Helicopter 
Company,  500  E.  McDowell  Road,  Mesa, 
Anzona  85205 

A  copy  of  each  document  supporting 
the  AD  is  contained  m  the  Rules  Docket. 
Office  of  the  Regional  Counsel.  Federal 
Aviation  Administration,  Southwest 
Region.  Room  158.  Building  3B.  4400  Blue 
Mound  Road,  Fort  Worth.  Texas. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr,  William  R.  Twa.  Jr.,  Aerospace 
Engineer,  Propulsion  Section,  ANM- 
174W,  Western  Aircraft  Certification 
Office.  .Northwest  Mountain  Region. 
Federal  Aviation  Administration,  P,0, 
Box  92007,  Worldway  Postal  Center,  Los 
.Angeles.  California  90009-2007; 
telephone  (213)297-1128, 

SUPPLEMENTARY  INFORMATION:  There 

have  been  six  reported  cases  of  forward 
bearing  journal  failures  of  the  main  rotor 
transmission  tail  rotor  output  dri\  e  shaft 
(P/N"s  369D25125-BSC  and  -11)  due  to 
fatigue  in  an  area  between  the  for^vard 
bearing  journal  and  the  toothed  gear 
section.  Contributory  causes  of  the 
fatigue  have  been  traced  to  the  need  for 
a  relief  radius,  omission  of  shotpeening 
of  the  area,  improper  surface  finish,  and 
no  plating  on  the  inside  diameter  of  the 
shaft.  All  failures  have  occurred  dur;r,g 
flight  and  were  detected  by  a  loud  noise 
and  vibrations.  The  currently  acceptable 
nondef  tructive  test  method  for  verifying 
the  integrity  of  the  shaft  is  a  magnetic 
particle  and  visual  inspection  of  the 
affected  area,  MDHC  has  issued 
Mandatory  Service  Information  Notice 
(SIN)  D.N-147/EN-35/F.N-24,  dated 
April  23,  1987.  Since  this  condition  is 
likely  to  exist  or  develop  in  other 
helicopters  of  the  same  type  design,  an 
airworthiness  directive  is  being  issued 
which  requires  a  magnetic  particle  and 
visual  inspection  of  the  main  rotor 


transmission  tail  rotor  output  drive 
pinion  shaft  (P/N's  369D25125-BSC  and 
-11),  and  removal  of  unairworthy  pinion 
shafts  from  service  on  MDHC  Model 
369D,  E,  F,  and  FF  helicopters. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Pohces  and  Procedures 
(44  FR  11034;  February  26,  1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required).  A  copy  of  it,  when  filed, 
may  be  obtained  by  contacting  the 
person  identified  under  the  caption  "FOR 

FURTHER  INFORMATION  CONTACT." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety  and  Incorporation  by 
reference. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  5  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  use.  106(g)  (Revised.  Pub.  L.  97-449. 
January  12.  1983);  and  14  CFR  11.89. 

§39.13    (Amended] 

2.  By  adding  the  following  new  AD: 

McDonnell  Douglas  Helicopter  Company 
(MDHC)  (Hughes  Helicopters.  Inc.): 
Applies  to  all  Model  3690,  E  F,  and  FF 
helicopters,  certificated  in  any  category, 
equipped  with  MDHC  main  transmission 
(P/.N  369D2510O-BSC  or  -501)  which  has 
tail  rotor  output  drive  pinion  shaft  (P/N 
369D23125-BSC  or  -11)  installed. 


Compliance  is  required  as  indicated,  unless 
previously  accomplished. 

To  prevent  possible  loss  of  tail  rotor 
control,  accomplish  the  following:  (a)  Within 
the  next  25  hours'  time  in  service  after  the 
effective  date  of  this  AD.  perform  a  one-time 
magnetic  particle  and  visual  inspection  on 
the  main  transmission  tail  rotor  output  drive 
pinion  shaft  [P/H  369D25125-BSC  or  -11)  on 
helicopters  with  the  following  serialized  main 
rotor  transmission  in  accordance  with 
procedures  detailed  in  paragraphs  (c)  through 
(f)  of  this  AD. 
Transmission  Seris!  Number 

1989 

1992  and  1993 

1998  through  2000 

2002  through  2082 

2084  and  2085 

If  the  tail  rotor  output  drive  pinion  shaft 
serial  number  is  contained  in  the  hst  below, 
remove  the  shaft  from  service  prior  to  further 
flight. 

Tail  Roter  Output  Drive  Pinion  Shaft  Serial 
Numbers 

1474  through  1502 

1504  through  1547 

1549  through  1561 

1563  and  1564 

1666 

(b)  Within  the  next  100  hours'  lime  in 
service  after  the  effective  date  of  this  AD, 
perform  a  one-time  magnetic  particle  and 
visual  inspection  on  the  main  transmission 
tail  rotor  output  drive  pinion  shaft  (P/N 
369D25125-BSC  or  -11)  on  all  affected 
helicopters  with  transmission  serial  numbers 
other  than  the  5e  listed  above  in  accordance 
with  procedures  detailed  in  paragraphs  (c) 
through(r)of  this  AD. 

(c)  Verify  that  the  tail  rotor  output  drive 
pinion  shaft  has  an  undercut  style  fillet 
radius  as  shown  in  Figure  1  of  MDHC 
Mandatory  SIN  DN-147/EN-35/rN-24.  dated 
April  23, 1987,  or  FAA-approved  equivalent. 
Remove  parts  which  do  not  have  the 
undercut  from  service  prior  to  further  flight. 

Note. — Tail  rotor  output  drive  pinion 
shafts  removed  from  service  in  accordance 
with  paragraph  [c]  may  be  returned  to  MDHC 
for  rework  if  a  magnetic  particle  inspection  of 
the  part  does  not  show  any  crack  indications. 

(d)  Perform  a  magnetic  particle  inspection 
of  the  tail  rotor  output  drive  pinion  shaft. 
Remove  parts  which  show  indications  of 
cracking  found  during  magnetic  particle 
inspection  from  service  prior  to  further  flight. 

(e)  Inspect  the  tail  rotor  output  drive  pinion 
shafts  for  scratches,  tooling  marks,  corrosion, 
or  other  minor  surface  defects  in  the  TiUet 
radius  or  elsewhere  on  the  shaft  in 
accordance  with  paragraphs  c.(4).  c.(5).  and 
0.(6)  of  MDHC  Mandatory  SIN  DN-147/EN- 
35/FN-24.  dated  April  23,  1987.  Prior  to 
further  flight,  rework  discrepant  shafts  that 
show  no  indication  of  cracks  in  accordance 
with  procedures  stated  in  paragraph  d.  of 
MDHC  Mandatory  SIN  DN-147/EN-35/FN- 
24,  dated  April  23.  1987. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  §§21.197  and  21.199  to 
ferry  aircraft  to  a  maintenance  base  in  order 
to  comply  with  the  requirements  of  this  AD. 


The  procedure  shall  be  done  in 
accordance  with  MDHC  SIN  DN-147/ 
E.\'-35/FN-24,  dated  April  23, 1987.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)(1).  Copies  may  be  obtained  from 
MDHC,  500  E.  McDowell  Road,  Mesa. 
Arizona.  Copies  may  be  inspected  at  the 
Office  of  the  Regional  Counsel,  FAA, 
Southwest  Region,  4400  Blue  Mound 
Road,  Fort  Worth,  Texas,  or  at  the 
Office  of  the  Federal  Register,  1100  L 
Street,  NVV..  Room  8401,  Washington, 
DC. 

This  amendment  becomes  effective 
September  1,  1987. 

Issued  in  Fort  Worth,  Texas,  on  July  9, 
1987. 

Don  P.  Watson, 

Acting  Director.  Southivest  Region. 

[FR  Doc.  87-19996  Filed  8-31-87;  8:45  am) 

BILUNG  CODE  4910-n-W 

14  CFR  Part  71        | 

[Airspace  Docket  No.  87-ANM-9] 

Establish  Transition  Area,  Gooding,  ID 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

summary:  This  action  etablishes  a  700 
foot  transition  area  at  Gooding,  Idaho, 
to  provide  controlled  airspace  for  a 
nondirectional  beacon  (NDB)  instrument 
approach  procedure  for  Runway  25  at 
Gooding,  Idaho.  Municipal  Airport. 

EFFECTIVE  DATE:  0901  UTC.  November 
19,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  L  Brown,  ANM-535,  Federal 
Aviation  Administration,  Docket  No.  87- 
ANM-fl,  17900  Pacific  Highway  South, 
C-68966,  Seattle,  Washington  98168, 
Telephone:  (206)  431-2535. 

SUPPLEMENTARY  INFORMATION: 


History 


I 


On  June  22, 1987,  the  FAA  proposed  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  establish 
a  700  foot  transition  area  at  Gooding, 
Idaho  (52  FR  23468). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  at  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
71.181  of  Part  71  of  the  Federal  Aviation 
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Regulations  was  republished  in 
Handbook740a£C  dated  January  2, 
1987. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations 
establishes  a  700  foot  transition  area  to 
provide  controlled  airspace  for  aircraft 
executing  a  new  standard  instrument 
approach  procedure  to  the  Gooding 
Municipal  Airport. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  PR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510; 
E.O.  10854;  49  U.S.C.  106(g)  (Revised  Pub.  L 
97-449.  January  12,  1983),  14  CFR  11.69. 

§71.181    (Amended) 

2.  Section  71.181  is  amended  as 
follows: 

Gooding.  Idaho,  Transition  Area  [New] 

That  airspace  sxtending  upward  from  700 
feet  above  the  surface  within  a  9.5  mile 
radius  of  the  Gooding,  Idaho,  Municipal 
Airport  (iat.  42"'54'45'  W..  long.  114°4550'  W. 

Issued  in  Seattle,  Washington,  on  August 

17,  1987. 

Temple  H.  Johnson,  (r.. 

Manager,  Air  Traffic  Division,  Northwest 

Mountain  Region 

[PR  Doc.  87-1999.1  Filed  8-31-87;  8:45  am] 

BILUNQ  CODE  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  87-ANM-13] 

Alteration  of  Transition  Area,  Glentflve, 
MT 

agency:  Federal  Aviation 
Administration  (F-^A),  DOT. 
action:  Final  rule. 

summary:  This  action  amends  the 
Glendive,  Montana,  transition  area  by 
adding  1,200  foot  transition  airspace  to 
the  existing  transition  area  description. 
This  change  has  no  effect  on  the  existing 
700  foot  transition  area. 
EFFECTIVE  DATE:  0901  UTC  October  10. 
1987, 

FOB  FURTHER  INFORMATtON  CONTACT: 
Robert  L.  Brown,  A.N'M-535.  Federal 
Aviation  Administration,  Docket  No.  87- 
ANM-13, 17900  Pacific  Highway  South, 
C-68966.  Seattle,  Washington  98168, 
Telephone:  (206)  431-2535. 
SUPPLEMENTARY  INFORMATION: 

History 

On  June  22, 1987,  the  FAA  proposed  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  amend 
the  Glendive,  Montana.  1,200  foot 
transition  area  (52  FR  23467). 

Interested  parties  were  invited  to 
participate  in  this  rulemalcing 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
.No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
71.181  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400. 6C  dated  January  2, 
1987. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  amends 
the  Glendive,  Montana,  1,200  foot 
transition  area.  This  change  permits  the 
routing  of  arriving  aircraft  to  the  NTDB 
from  both  Miles  City  and  Williston 
VORTAC's  below  14,500  feet  AMSL  and 
allows  departures  to  utilize  diverse 
departure  procedures  directly  to  both 
Williston  and  Miles  City. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory' 


evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  Lhe  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

Adoption  of  the  .AmeDdmenI 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  [14  CFR  Part  71)  is 
amended  as  follows: 

PART  71— [AMENDED] 

1.  The  authonty  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  L'S  C  1348:al,  1354;a),  IS'iO: 
E  O.  10854;  49  U.S.C.  106(g)  (Revised  Pub.  L 
97-449.  Ianuar>'  12. 1983);  14  CFR  11.69. 

§71.181     [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Glendive,  Montana,  Transition  Area 
[Amended] 

After  the  wirds  .  .    '"lo  18  W  mil«»8 
northwest  of  the  a;rport  :  add  the  words, 
"and  that  airspace  extendi.ig  upward  from 
1.2O0  feel  above  the  surface  bounded  on  the 
east  and  southeast  by  the  west  edge  of  V-545 
and  on  the  northwest  by  the  east  edge  of  V- 
465." 

Issued  in  Seattle.  Washington,  on  August 
17.  1987. 

Temple  H.  Johnson.  Jr_ 
Manager,  Air  Traffic  Division,  Northwest 
Afountain  Region. 

[FR  Doc.  8--19993  Filed  6-31-87;  8:45  am] 
BItUMG  COOC  U10-U-M 


14  CFR  Part  71 

[Airspace  Docket  No.  e7-ANM-71 

Alteration  ot  Transition  Area,  Rock 
Springs,  WY 

AGENCY:  Federal  .Aviation 

Administration  (FAAj.  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  will  alter  the 

Rock  Springs.  Wyoming,  transition  area 
to  provide  additional  controlled 
airspace  east  of  Rock  Springs, 

EFFECTIVE  DATE:  0901  LTC.  .November 

19,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  L.  Brown,  A.N'M-535.  Federal 
Aviation  Administration.  Docket  No,  87- 
A.NM-7,  17900  Pacific  Highway  South, 
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C-68966,  Seattle,  Washington  98168. 
Telephone:  (2061  431-2535. 

8UPPt£MENTARY  INFORMATON: 
History 

On  June  22. 1987,  the  FAA  proposed  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  amend 
the  Rock  Springs,  Wyoming,  transition 
area  (52  PR  23470). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
co.Tunents  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
71.181  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6C  dated  January  2. 
1987. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  will 
extend  controlled  airspace  east  of  Rock 
Springs,  Wyoming,  to  enable  air  traffic 
controllers  to  radar  vector  aircraft  to  the 
ILS/DME  Runway  27  approach  to  the 
Sweetwater  County  Airport.  Currently, 
available  airspace  is  insufficient  for  this 
purpose. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034: 
February  26,  1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  il  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  1348(a),  1354(a).  1510: 
E.O.  10854;  49  U.S.C.  106(g)  (Revised  Pub.  L. 
97-M9,  January  12. 19«3);  14  CFR  11.69. 

§  71.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Rock  Springs.  Wyoming.  Transition  Area 
[Amended] 

Change  1,200  foot  transition  area  to  read  as 

follows: to  19  miles  east  of  the 

VORTAC:  and  that  airspace  extending 
upward  from  1.200  feet  above  the  surface 
within  a  23-mile  radius  of  the  Rock  Springs 
VORTAC,  including  that  airspace  bounded 
by  4.5  miles  south  of  the  Rock  Springs  099' 
radial  between  23  miles  and  42.5  miles,  and 
4.5  miles  east  of  the  Cherokee  VORTAC  198° 
radial  between  the  VORTAC  and  56.5  miles, 
and  4.5  miles  northwest  of  the  Rock  Springs 
051°  radial  between  23  miles  and  the 
Cherokee  VORT.^C,  excluding  that  airspace 
included  in  the  Rawlins,  Wyoming,  transition 
area. ' 

Issued  in  Seattle.  Washington,  on  August 
17. 1987. 
Temple  fi.  lohnsoB,  Jr., 

Manager,  Air  Traffic  Division,  Northwest 
Mountain  Region. 

|FR  Doc.  87-19991  Filed  8-31-87;  8:45  am] 

BILLING  COOE  4Sia-l3-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  177 
[Docket  No.  86F-0154J 

Indirect  Food  Additives:  Polymers 

AGENCY:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  ethylene  terephthalate- 
isophthalate  copolymers  that  contain  at 
least  97  weight  percent  of  polymer  units 
derived  from  ethylene  terephthalate. 
This  action  responds  to  a  petition  filed 
by  The  Goodyear  Tire  &  Rubber  Co, 
DATES:  Effective  September  1, 1987; 
objections  by  October  1, 1987. 
ADDRESS:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
Room  4-62,  5600  Fishers  Lane,  Rockville, 
MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Hortense  S.  Macon,  Center  For  Food 

Safety  and  Applied  Nutrition  (HFF-335), 

Food  and  Drug  Administration,  200  C 

Street  SW.,  Washington,  DC  20204,  202- 

472-5690. 

SUPPLEMENTARY  INFORMATION:  In  a 

notice  published  in  the  Federal  Register 


of  May  7, 1986  (51  FR  16897),  FDA 
announced  that  a  petition  (FAP  5B3884) 
had  been  filed  by  The  Goodyear  Tire  & 
Rubber  Co.,  130  Johns  Avenue,  Akron, 
OH  44316-0001,  proposing  that 
§  177.1630  Polyethylene  phthalate 
polymers  (21  CFR  177.1630)  be  amended 
to  provide  for  the  safe  use  of  ethylene 
terephthalate-isophthalate  copolymers 
containing  a  minimum  of  97  weight 
percent  of  polymer  units  derived  from 
ethylene  terephthalate  for  use  as 
components  of  food-contact  articles. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  materials. 
The  agency  concludes  that  the  proposed 
use  of  the  food  additive  is  safe  and  that 
21  CFR  177.1630(e)(4)(i)  should  be 
amended  as  set  forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  (address  above)  by 
appointment  with  the  information 
contact  person  listed  above.  As 
provided  in  21  CVR  171.1(h).  the  agency 
will  delete  from  the  documents  any 
materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  betwen  9  a.m.  and  4 
p.m.,  Monday  through  Friday.  This 
action  was  considered  under  FDA's  final 
rule  implementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25). 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  October  1, 1987,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so 
state.  Failure  to  request  a  hearing  for 
any  particular  objection  shall  constitute 
a  waiver  of  the  right  to  a  hearing 
on  that  objection.  Each  numbered 
objection  for  which  a  hearing  is 
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requested  shall  include  a  detailed 
description  and  analysis  of  the  specific 
factual  information  intended  to  be 
presented  in  support  of  the  objection  in 
the  event  that  a  hearing  is  held.  Failure 
to  include  such  a  description  and 
analysis  for  any  particular  objection 
shall  constitute  a  waiver  of  the  right  to  a 
hearing  on  the  objection.  Three  copies  of 
all  documents  shall  be  submitted  and 
shall  be  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Any  objections 
received  in  response  to  the  regulation 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  177 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director  and  Deputy  Director  of  the 
Center  for  Food  Safety  and  Applied 
Nutrition,  Part  177  is  amended  as 
follows: 

PART  177— INDIRECT  FOOD 
ADDITIVES:  POLYMERS 

1.  The  authority  citation  for  21  CFR 
Part  177  continues  to  read  as  follows: 

Authority:  Sees,  201  (s).  409.  72  Stat.  1784- 
1788  as  amended  (21  L'.S  C.  321(s).  348);  21 
CFR  5.10  and  5.61. 

2.  In  §  177.1630(e)(4)(i)  by  revising  the 
entry  for  "Ethylene  terephthalate- 
isophthalate  copolymers"  to  read  as 

follows: 

§  177.1630    Polyethylene  phthalate 
polymers. 

*  •         *         *         * 

(e)  *  *  * 
(4)  •  *  * 

List  of  Substances  and  Limitations 

(i)  Base  sheet: 

*  *         •         •         • 

Ethylene  terephthalate-isophthalate 
copolymers;  Prepared  by  the 
condensation  of  dimethyl  terephthalate 
or  terephthalic  acid  and  dimethyl 
isophthalate  or  isophthalic  acid  with 
ethylene  glycol.  The  finished  copolymers 
contain  either 

(o)  77  to  83  weight  percent  or 
[b]  At  least  97  weight  percent  of 
polymer  units  derived  from  ethylene 
terephthalate. 

*  *  «  *  * 

Dated;  August  24.  1987. 
Fred  R.  Shank, 
A  cimg  Director.  Center  for  Food  Safety  and 

Applied  Nutrition. 

|FR  Doc  87-20011  Filed  8-31-87;  8:45  am] 

BILLING  CODE  4ie(M)1-M 


21  CFR  Parts  510  and  540 

Animal  Drugs,  Feeds,  and  Related 
Products;  Sterile  Procaine  Penicillin  G 
Aqueous  Suspension  (Injectable) 

agency:  Food  and  Drug  Administration. 
ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by  G.C. 
Hanford  Manufacturing  Co.,  Inc., 
providing  for  a  reduction  of  the  milk 
withholding  period  after  use  of  sterile 
injectable  procaine  penicillin  G  aqueous 
suspension  for  treating  cattle.  In 
addition.  FDA  is  amending  the  firm's 
mailing  address  in  the  list  of  sponsors  of 
approved  NADA's  to  reflect  the  current 
post  office  box  number. 

EFFECTIVE  DATE:  September  1, 1987. 
FOR  FURTHER  INFORMATION  CONTACT. 

Charles  E.  Haines,  Center  for  Veterinary 
Medicine  (HFV-133).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville,  MD  20857,  301^*43-3410. 

SUPPLEMENTARY  INFORMATION:  G.C 

Hanford  Manufacturing  Co.,  Inc..  P.O. 
Box  1017,  Syracuse,  NY  13201,  is 
sponsor  of  NADA  65-493  which 
provides  for  injectable  use  of  sterile 
procaine  penicillin  G  aqueous 
suspension  to  treat  cattle,  sheep,  swine, 
and  horses.  The  supplement  provides  for 
a  reduction  of  the  milk  withholding 
period  for  treating  lactating  cattle  to  48 
hours  (4  milkings)  from  72  hours  (6 
milkings).  The  supplement  is  approved 
and  21  CFR  540.274b(c)  is  amended  to 
reflect  the  approval.  The  basis  for 
approval  is  discussed  in  the  freedom  of 
information  summary. 

In  addition,  the  mailing  address  for 
the  firm  in  21  CFR  510.600(c)  is  amended 
to  reflect  the  current  post  office  box 
number. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii).  a  summar\'  of  safety 
and  effectiveness  data  and  information 
submitted  to  support  approval  of  this 
application  may  be  seen  in  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  Room  4—62, 
5600  Fishers  Lane,  Rockville.  MD  20857, 
from  9  a.m.  to  4  p.m..  Monday  through 
Friday. 

The  Center  for  Veterinary  Medicine 
has  determined  pursuant  to  21  CFR 
25.24(d)(l)(i)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  impact 
on  the  human  environment.  Therefore, 
neither  an  environmental  assessment 


nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects 

21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 

requirements. 

21  CFR  Part  540 

Animal  drugs,  Antibiotics. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act.  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine, 
Parts  510  and  540  are  amended  as 
follows: 

PART  510— NEW  ANIMAL  DRUGS 

1  The  authority  citation  for  21  CFR 
Part  510  continues  to  read  as  follows: 

.Authority:  Sees.  512.  701(a)  [21  U.S.C.  360b. 
3-lla));  21  CFR  5.10  and  5.83. 

§510.600     I  Amended) 

2.  §  510.600  Sames.  addresses,  and 

drug  labeler  codes  of  sponsors  of 
approved  applications  is  amended  in 
paragraph  (c)(1)  for  the  entry  "G.C. 
Hanford  Manufacturing  Co.,  Inc,"  and  in 
paragraph  (c)(2)  for  the  entry  "010515" 
by  revising  the  post  office  box  number 
to  read  'P.O.  Box  1017." 

PART  540— PENICILLIN  ANTIBIOTIC 
DRUGS  FOR  ANIMAL  USE 

3.  The  authority  citation  for  21  CFR 
Part  540  continues  to  read  as  follows: 

.\uthority:  Sec.  512.  82  Stat.  343-351  (21 
U.S.C.  360b).  21  CFR  5.10  and  5.83. 

4.  I  540.274b  is  amended  in  paragraph 
{c)(3)(ii)  by  removing  the  number 
"010515"  and  by  adding  new  paragraph 
(c)(5)  to  read  as  follows; 

§  540.274b     Procaine  penicillin  G  aqueous 
suspension. 

*  *  «  •  • 

(c)  *  •  • 

(5)(i)  Sponsor  See  No.  010515  in 

§  510.600(c)  of  this  chapter. 

(ii!  See  paragraph  (c)(3)  of  this  section 
for  specifications,  tolerances,  and 
conditions  of  use  of  this  drug,  except 
that  milk  taken  during  treatment  and  for 
48  hours  (four  milkings)  afier  the  latest 
treatment  shall  not  be  used  for  food. 

Dated   .^ugusI  26,  1987. 
Richard  A.  Camevale, 
Acting  .Associate  Director.  Office  of  New 
Animal  Drug  Evaluation.  Center  for 
Veterinary  Medicine. 
|FR  Doc.  87-20012  Filed  8-31-87:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(A-4-FRL-3254-4;  GA-0141 

Approval  and  Promulgation  of 
Implementation  Plans;  Georgia;  PSD 
Modeling  Procedures 

AGENCY:  Environmental  Protection 
.■\gency  (EPA). 
action:  Final  rule. 

summary:  Today,  EPA  approves  a  State 
Implementation  Plan  revision  submitted 
by  the  State  of  Georgia.  This  revision 
incorporates  regulations  promulgated  by 
the  Administrator  to  specify  models  to 
be  used  to  comply  with  the  Clean  Air 
Act's  requirements  for  the  prevention  of 
significant  deterioration  (PSD)  (sections 
16.5  through  169). 

DATES:  This  action  will  be  effective  on 
November  2, 1987,  unless  notice  is 
received  by  October  1, 1987  that 
someone  wishes  to  submit  adverse  or 
critical  comments. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations; 

Public  Information  Reference  Unit. 
Library  Systems  Branch, 
Environmental  Protection  Agency,  401 
M  Street.  SW.,  Washington,  DC  20460 
Environmental  Protection  Agency, 
Region  IV,  Air  Programs  Branch  345 
Courtland  Street,  XE..  Atlanta,  GA 
30365 
Georgia  Department  of  Natural 
Resources.  205  Butler  Street,  SE., 
Floyd  Towers  East,  Atlanta,  GA 
30334. 

FOR  FURTHER  INFORMATtON  CONTACT: 

Gregg  M.  VVorley.  Air  Programs  Branch, 
EP.A  Region  IV,  at  the  above  address 
and  telephone  number  (404)  347-2864  or 
PTS  257-2864. 

SUPPLEMENTARY  INFORMATION: 

Section  165(e)(3)(D)  of  the  Clean  Air 
Act  requires  the  Administrator  to 
promulgate  regulations  specifying  with 
reasonable  particularity  models  to  be 
used  to  comply  with  the  Act's  PSD 
requirements.  To  carry  out  the 
requirements,  the  1978  "Guideline  on  Air 
Quality  Models"  was  incorporated  by 
reference  in  40  CFR  51.24  (now 
renumbered  §  51.166)  and  40  CFR 
§  52.21.  On  September  9,  1986  (51  FR 
32176),  EPA  promulgated  amendments  to 
40  CFR  51.24  (now  5  51.166)  and  52.21  to 
substitute  by  reference  the  "Guideline 
on  Air  Quality  Models  (Revised),"  EPA 
450/2-7&-027R,  in  these  regulations.  This 
charge  became  effective  October  9. 


1986.  The  Clean  Air  Act,  however,  gives 
states  nine  months  (until  July  9, 1987  to 
make  the  necessary  changes  in  their 
programs.  A  review  of  Georgia's 
regulations  categorized  the  State  as  one 
that  does  not  specifically  preclude  the 
use  of  the  revised  modeling  guideline 
since  40  CFR  52.21(1)  as  amended  is 
adopted  in  the  Georgia  regulations.  The 
options  open  to  Georgia,  therefore,  were 
either  to  revise  their  PSD  regulation  to 
explicitly  include  the  revised  modeling 
guideline  or  submit  an  enforceable  letter 
of  commitment  in  lieu  of  a  regulatory 
revision.  If  a  letter  of  commitment  is 
chosen,  the  letter  must  mention  that  the 
generalized  language  now  means  that  all 
PSD  permit  applicants  must  use  the 
revised  guideline  models  or  models 
otherwise  approved  by  EPA. 
Subsequently.  Georgia  submitted  such  a 
letter  of  commitment  on  May  11, 1987, 
with  the  understanding  that  it  would  be 
processed  as  a  SIP  revision. 

Final  Action 

Since  Georgia's  letter  of  commitment 
is  consistent  with  EPA  requirements,  it 
is  hereby  approved.  PP.*.  is  publishing 
this  action  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  amendment  and 
anticipates  no  adverse  comments.  This 
action  will  be  effective  60  days  from  the 
date  of  this  Federal  Register  unless, 
within  30  days  of  its  publication,  notice 
is  received  that  adverse  or  critical 
comments  will  be  submitted.  If  such 
notice  is  received,  this  action  will  be 
withdrawn  before  the  effective  date  by 
publishing  two  subsequent  notices.  One 
notice  will  withdraw  the  final  action 
and  another  will  begin  a  new 
rulemaking  by  announcing  a  proposal  of 
the  action  and  establishing  a  comment 
period.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  November  2, 
1987. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  appropriate  circuit 
by  November  2, 1987.  This  action  may 
not  be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  307(b)(2).) 

Under  5  U.S.C.  605(b),  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709.) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control. 
Intergovernmental  relations. 


Ddte:  August  25.  1987. 
A.  James  Barnes, 
Acting  Administrator. 

Subpart  L.  Part  52  of  Chapter  I.  Title 
40,  of  the  Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  52— [AMENDED] 

Subpart  L— Georgia 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.581  is  amended  by 
redesignating  paragraph  (c)  as 
paragraph  (a)  and  by  adding  a  new 
paragraph  (b)  to  read  as  follows: 


§  52.581 
quality. 


Significant  deterioration  of  air 


(b)  A  letter  of  commitment  concerning 
the  incorporation  of  EPA's  revised 
modeling  guidelines  for  PSD  into  the 
Georgia  regulations  was  submitted  to 
EPA  on  May  11, 1987,  by  the  Georgia 
Department  of  Natural  Resources. 

[FR  Doc.  87-19914  Filed  8-31-87;  8:45  am) 
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40  CFR  Part  52 
[A-1-FRL-3253-9] 

Approval  and  Promulgation  of 
Implementation  Plans;  Rhode  Island; 
Adoption  of  EPA  Approved  Test 
Methods 

agency:  Environmental  Protection 
Agency  (EPA) 

ACTION:  Final  rulemaking. 


summary:  EPA  is  approving  State 
Implementation  Plan  (SIP)  revisions 
submitted  by  the  State  of  Rhode  Island. 
These  revisions  specify  EPA-approved 
test  methods  to  be  used  for  compliance 
determinations  with  Rhode  Island  Air 
Pollution  Control  Regulations  No.  11,  No. 
19,  and  No.  21  which  regulate  sources  of 
volatile  organic  compounds  (VOCs). 
These  SIP  revisions  are  necessary 
because  Regulation  No.  11  does  n 
specify  a  test  method  to  be  used  to 
determine  compliance,  and  Regulations 
No.  19  and  No.  21  require  test  methods 
which  are  outdated.  'The  intended  effect 
of  this  action  is  to  include  current  EPA- 
approved  testing  methods  in  these 
Rhode  Island  Air  Pollution  Control 
Regulations  of  the  SIP.  This  action  is 
being  taken  under  section  110  of  the 
Clean  Air  Act. 


UM  I 
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EFFECTIVE  DATE:  This  action  will  be 
effective  on  November  2,  1987,  unless 
notice  is  received  by  October  1.  1987, 
tl-.at  adverse  or  critical  comments  will 
be  submitted. 

ADDRESSES:  Comments  may  be  mailed 
to  Louis  F.  Gitto,  Director,  Air 
Management  Division.  Room  2311,  EPA 
Region  1,  JFK  Federal  Building,  Boston, 
MA  02203.  Copies  of  the  submittal  and 
EPA's  evaluation  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Environmental 
Protection  Agency,  Room  2311,  EPA 
Region  1,  JFK  Federal  Building,  Boston, 
MA  02203;  Public  Information  Reference 
Unit,  Environmental  Protection  Agencv, 
401  M  Street.  SW.,  Washington,  DC. 
20460;  and  the  Department  of 
Environmental  Management,  75  Davis 
Street,  Cannon  Building,  Room  204. 
Providence.  Rl  02908. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Judge.  (617J  565-3248:  FTS 
835-3248. 

SUPPLEMENTARY  INFORMATION:  On 
February  27.  1987,  the  Rhode  Island 
Department  of  Environmental 
Management  (DEM)  submitted  revisions 
to  the  Rhode  Island  SIP.  These  revisions 
specify  EPA-approved  test  methods  to 
be  used  for  compliance  determinations 
with  Rhode  Island  Air  Pollution  Control 
Regulation  Nos.  11. 19.  and  21  which 
regulate  VOC  sources.  For  Regulation 
No.  11,  the  DEM  is  including  a  method 
for  testing  of  leaks  from  bulk  gasoline 
plants.  Previously,  that  regulation 
contained  no  such  method.  For 
Regulations  No.  19  and  No.  21.  which 
deal  with  volatile  organic  compound 
emissions  from  surface  coating  and 
printing  operations,  respectively,  the 
DEM  is  replacing  the  test  methods 
previously  specified  for  use  in 
compliance  determinations  with  the  test 
methods  that  are  currently 
recommended  by  EPA. 

For  Regulation  No.  11,  subsection 
11.4.5,  the  DEM  is  requiring  the  use  of 
the  test  methods  in  Appendixes  B  and  C 
of  EPA  publication  Number  450/2-78- 
051  entitled  Control  of  Volatile  Organic 
Compound  Leaks  from  Gasoline  Tank 
Trucks  and  Vapor  Collection  Systems. 

For  Regulation  No.  19.  subsection 
19.7.1,  and  Regulation  No.  21.  subsection 
21.6.1.  the  DEM  is  requiring  that 
Methods  24,  24A.  and  25  found  in 
Appendix  A  of  40  CFR  Part  60  be  used 
for  compliance  determinations.  The 


amendments  to  Regulations  No.  19  and 
No.  21  are  written  in  such  a  way  as  to 
allow  modification  of  the  method  or  the 
use  of  another  method  as  long  as  they 
are  accepted  by  the  DEM  and  approved 
by  EPA.  These  methods  are  consistent 
with  the  recommended  methods  of  the 
September  14.  1984  memorandum 
entitled  "Volatile  Organic  Compound 
(VOC)  Test  Methods  or  Procedures  for 
Source  Categories  in  Groups  1.  II.  and  III 
Control  Techniques  Guidelines  [CTGs]." 

Final  Action 

EP.'^  is  approving  revisions  to  Rhode 
Island  SIP  Regulations  Nos.  11. 19.  and 
21  which  specify  the  current  EPA- 
approved  test  methods  to  be  used  to 
determine  compliance  with  the 
requirements  of  these  regulations. 

EPA  is  approving  these  SIP  revisions 
without  prior  proposal  because  the 
Agency  views  them  as  noncontroversial 
amendments  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
60  days  from  the  date  of  this  Federal 
Register  unless,  within  30  days  of  its 
publication,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted.  If  such  notice  is  received,  this 
action  will  be  withdrawn  before  the 
effective  date  by  publishing  two 
subsequent  notices.  One  notice  will 
withdraw  the  final  action  and  another 
will  begin  a  new  rulemaking  by 
announcing  a  proposal  of  the  action  and 
establishing  a  comment  period.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  November  2,  1987. 

Under  5  U.S.C.  605(b).  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  econom.ic  impact  on  a 
substantial  number  of  small  entities  (see 
46  FR  8709), 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  November  2,  1987.  This  action 
may  not  be  challenged  later  m 
proceedings  to  enforce  its  requirements 
(See  307  section  (b)(2),) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations,  Ozone, 


Reporting  and  recordkeeping 

requirements. 

Note. — Incorporation  by  reference  of  the 
Stale  Implementation  Plan  for  the  State  of 
Rhode  island  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1,  1982. 

Date:  August  21.  1987. 
A.  James  Bames, 
Acting  Administrator 

Subpart  00.  Part  52  of  Chapter  I,  Title 
40  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— [AMENDED] 
Subpart  00— Rhode  Island 

1.  The  authority  citation  for  Part  52 

continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.2070,  is  amended  by 
adding  paragraph  {c)(30)  to  read  as 

follows: 

§  52.2070     Identification  of  plan. 
•         •         *         •         • 

(c)  •  *  • 

(30)  Revisions  to  the  State 
Implementation  Plan  were  submitted  by 
Rhode  Island  Department  of 
Environmental  Management  on 
February  27, 1987.  These  revisions  were 
effective  as  of  January  20, 1987  in  the 
State  of  Rhode  Island. 

(i)  Incorporation  by  reference,  (a) 
Letter  from  the  Rhode  Island 
Department  of  Environmental 
Management  dated  February  27,  1987 
submitting  revisions  to  the  Rhode  Island 
State  Implementation  Plan. 

(b)  Amendment  to  Air  Pollution 
Control  Regu'2tion  No.  11.  at  subsection 
n  4,5  adopted  on  January  20.  1987  in 
Rhode  Island, 

(c)  Amendment  to  Air  Pollution 
Control  Regulation  No.  19.  at  subsection 
19.7.1  adopted  on  January  20,  1987  in 
Rhode  Island. 

(d)  Amendment  to  .^ir  Pollution 
Control  Regulation  No.  21.  at  subsection 
21.6,1  adopted  on  January  20.  1987  in 
Rhode  Island. 

3.  In  §52,2081.  the  Table  52.2081  is 
amended  by  adding  the  following 
entrees  The  date  approved  by  EPA  and 
the  Federal  Register  Citation  will  be  the 
publication  date  and  citation  of  today's 
document, 

§  52.2081     EPA-Approved  EPA  Rhode 
Island  State  regulations. 


BEST  COPY  AVAILABLE 


! 
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TaWe  52.2081— EPA-Approved  Roles  and  Regulations. 


Stais  otalnn 


TIM '  sot}i«c! 


Date  Date 

•dofxed  bv     •pcyovefl  by       FR  citalioo 
SOI«  EPA 


52  2070 


Comments/unappfoved  sections 


No    11 
No   19.. 
No  21.. 


Petroleum  iKiuKls  mart^alirg  and  slorage 1/20/87  9/1/87  52  FR 

_  Control  0(  VOC«  bom  Surlace  Coating  Op«-  1/20/87  9/1/87  52  FR 

atona 

_.  CoiwtK  0*  VOC«  fco«n  Pnntmg  Operalioo* 1/20/87  9/1/87  52  FR 


(c)(30) 
(c)O0) 
(CKSO) 


Amended  Regulation  No.  11.  Sutiseo- 

tlOO   114  5 

Amended  Regulatior  ^to   19.  Sutacc- 

tion  197  1 
Amended  Regulation  No   21.  Subseo 
nor  21  6  1 


(FR  Doc.  87-19772  Filed  8-31-67;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  413 

[BERC-435-F] 

Medicare  Program;  Changes  to  the 
Return  on  Equity  Capital  Provisions  for 
Outpatient  Hospital  Services 

agency:  Health  Care  Financing 
Administration  [HCFA).  HHS. 
ACTION:  Final  rule. 


summary:  We  are  eliminating  the 
allowance  for  a  return  on  equity  capital 
for  outpatient  services  furnished  by 
proprietary  hospitals  because  it  is 
inappropriate  to  continue  payment  of 
return  on  equity  capital  for  outpatient 
hospital  services  while  the  payment  for 
inpatient  hospital  services  is  being 
phased  out. 

EFFECTIVE  DATE:  For  cost  reporting 
periods  beginning  on  or  after  October  1. 
1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anthony  Coates  (301)  597-2888. 
SUPPLEMENTARY  INFORMATION: 
I.  Background 

Section  1861(v)  of  the  Social  Security 
Act  (the  Act)  defines  "reasonable  cost" 
for  Medicare  purposes  and  provides  that 
the  necessary  costs  incurred  by  a 
provider  [both  direct  and  indirect)  in  the 
delivery  of  covered  health  care  services 
are  included  in  this  definition.  Currently, 
a  return  on  equity  capital  is  paid  as  an 
allowance  in  addition  to  the  reasonable 
cost  of  covered  services  furnished  to 
beneficiaries  by  proprietary  skilled 
nursing  facilities  (SNFs)  and  proprietary 
hospitals,  although  the  return  on  equity 
capital  for  inpatient  hospital  services  is 
being  phased  out  under  section 
1886(g)(2)  of  the  Act.  This  section  of  the 
Act,  as  amended  by  section  9107(a)  of 
the  Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985  (Pub.  L.  99- 
272)  (enacted  on  April  7,  1986)  requires  a 


phase-down  and  eventual  elimination  of 
payments  for  return  on  equity  capital  for 
inpatient  hospital  services.  (We 
implemented  this  provision  in  a  final 
rule  with  comment  period  published  on 
June  4, 1987  (52  FR  21216).) 

II.  Proposed  Elimination  of  Return  on 
Equity  Capital  for  Outpatient  Hospital 
Services 

On  June  5,  1987,  we  proposed  to 
amend  42  CFR  413.157  (at  52  FR  21330) 
to  eliminate  the  allowance  for  a  return 
on  equity  capital  from  payment  for 
outpatient  hospital  services.  In  doing  so, 
we  reasoned  that  the  allowance  is 
unnecessary  to  maintain  the  availability 
of  hospital  outpatient  services.  In 
addition,  in  view  of  the  statutory  phase- 
out  of  the  equity  capital  allowance  for 
inpatient  services  as  provided  for  under 
section  1886(g)(2)  of  the  Act.  we  stated 
that  continuation  of  the  allowance  for 
hospital  outpatient  services  is 
inappropriate.  We  proposed  that  the 
elimination  be  effective  for  cost 
reporting  periods  beginning  on  or  after 
October  1. 1987. 

In  that  hospital  capital  supports 
inpatient  and  outpatient  services,  we 
stated  in  the  proposed  rule  that  it  is 
inappropriate  to  continue  payment  of 
return  on  equity  capital  for  outpatient 
hospital  services  while  the  payment  for 
inpatient  hospital  services  is  being 
phased  out.  We  further  stated  that 
investors  in  hospitals  should  not  receive 
return  on  equity  payments  based  upon 
the  setting  in  which  the  hospital  services 
are  provided  (that  is,  inpatient  versus 
outpatient)  and  that  the  level  of  other 
Medicare  payments  for  hospital 
outpatient  services  is  adequate  to 
maintain  the  availability  of  services  to 
beneficiaries  without  an  allowance  for 
return  on  equity  capital.  In  addition, 
hospital  operating  margins  under  the 
prospective  payment  system  should 
encourage  private  investment  even 
when  payments  are  reduced  through  the 
elimination  of  return  on  equity  capital 
for  outpatient  services.  Accordingly,  we 
concluded  that  the  elimination  of  return 
on  equity  capital  for  outpatient  hospital 
services  is  appropriate. 


III.  Public  Comments  and  Response 

During  the  public  comment  period,  we 
received  only  one  item  of 
correspondence  concerning  the 
proposed  rule.  The  comment  was 
submitted  by  a  certified  public 
accountant  and  included  a  lengthy  paper 
that  did  not  deal  specifically  with  the 
proposed  elimination  of  the  return  on 
equity  capital  for  hospital  outpatient 
services.  We  have  considered  this 
commenter's  arguments,  but  we  have 
decided  not  to  make  any  changes  to  the 
proposed  rule. 

Comment:  The  commenter  stated  that 
the  allowance  for  a  return  on  equity 
capital  should  not  be  considered  to 
stand  alone;  instead,  the  allowance 
should  be  thought  of  as  one  part  of  the 
overall  Medicare  payment  mechanism. 
The  commenter  maintained  that 
eliminating  the  allowance  for  a  return 
on  equity  capital  as  an  allowable  cost 
for  the  outpatient  portion  of  proprietary 
hospitals  would  be  a  long  term  mistake. 
The  commenter  stated  that  the  proposed 
rule  would  perpetuate  a  problem  he 
believes  to  exist;  that  is,  that  hospitals 
have  "no  incentives  to  seek  efficient 
financing  arrangements"  and  also  that 
the  proposal  might  tend  to  discourage 
equity  build-up.  He  stated  that 
eliminating  the  allowance  for  a  return 
on  equity  capital  would  remove  yet 
another  incentive  available  to  encourage 
cost  containment. 

Response:  Return  on  equity  capital 
has  been  paid  as  an  allowance  in 
addition  to  the  reasonable  cost  of 
covered  services  furnished  to 
beneficiaries  by  proprietary  providers. 
For  Federal  fiscal  year  (FY)  1988,  the 
projected  reduction  in  payments  caused 
by  elimination  of  the  allowance  for 
return  on  equity  capital  for  outpatient 
services  will  represent  about  one-fifth  of 
one  percent  of  total  Medicare  payments 
to  proprietary  hospitals.  Accordingly, 
the  termination  of  payment  of  return  on 
equity  capital  for  proprietary  hospital 
outpatient  services  will  not  adversely 
affect  either  the  provider  operations  or 
beneficiary  access  to  care. 

With  regard  to  the  loss  of  incentive  to 
seek  efficient  financing,  we  do  not 
believe  that  the  elimination  of  return  on 
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equity  capital  for  hospital  outpatient 
services  creates  an  incentive  to  exercise 
less  prudence  in  securing  loans.  When 
the  provider  finds  it  necessary  and 
proper  to  borrow  money,  the  Medicare 
program  recognizes  interest  paid  on 
provider  debts,  subject  to  well- 
established  policies. 

We  also  do  not  believe  that  the 
elimination  of  a  return  on  equity  capital 
for  hospital  outpatient  services  would 
tend  to  discourage  equity  build-up, 
especially  since  the  return  one  quity 
represents  only  about  one-fifth  of  one 
percent  of  total  Medicare  payments  to 
proprietary  hospitals.  In  fact, 
elimination  of  the  return  on  equity 
capital  places  proprietary  and  non- 
proprietary hospitals  on  a  more  equal 
basis  for  Medicare  payment  purposes. 

We  believe  that  the  elimination  of 
Medicare  payment  of  a  return  on  equity 
capital  may  serve  as  an  incentive  to 
contain  costs.  Whereas  payment  for  a 
return  on  equity  capital  used  to  provide 
an  added  source  of  income,  its  removal 
creates  an  added  incentive  to  increase 
operational  efficiency. 

IV.  Pubiic  Comments  on  the  June  1987 
Final  Rule 

In  the  final  rule  published  on  June  4, 
1987,  which  we  noted  above,  we 
described  the  phase-out  of  Medicare 
payments  for  a  return  on  equity  capital 
for  inpatient  hospital  services  that  is 
mandated  by  section  1886(g)(2)  of  the 
Act,  as  amended  by  section  9107(a)  of 
the  Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985  (Pub.  L  9&- 
272).  We  also  stated,  however,  that 
under  section  9321  (c)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1986  (Pub, 
L.  99-599)  we  were  precluded  from 
issuing  final  rules  dealing  with  capital- 
related  costs  for  inpatient  hospital 
services  until  September  1, 1987. 
Consequently,  we  were  unable  to 
describe  in  regulations  text  the  percent 
reductions  imposed  by  section  lB86(g)(2] 
of  the  Act.  Therefore,  in  this  final  rule. 
we  are  adding  §  413.157(b)(2)  to  conform 
the  regulations  to  the  mandate  of  the 
law. 

We  also  want  to  note  that,  in  the  June 
4, 1987  final  rule,  we  provided  for  a  60- 
day  public  comment  period  on  the 
provision  that  reduces  the  return  on 
equity  capital  for  all  proprietary 
providers  other  than  hospitals  and  SNFs 
for  cost  reportmg  periods  beginning  on 
or  after  October  1. 1985  (as  directed  by 
section  1861  ( v)(l  )(P)  of  the  Act,  as 
enacted  by  section  9107(b)(1)  of  Pub.  L 
99-272)  and  before  July  6, 1987  (the 
effective  date  of  that  final  rule).  We 
stated  that  we  would  consider  all  timely 
comments  about  this  provision,  and  that 
if  further  rulemaking  was  necessary,  we 


would  publish  a  final  rule  and  respond 
to  comments  in  that  final  rule.  However, 
we  received  no  comments  concerning 
this  matter.  Therefore,  further 
rulemakmg  is  unnecessary. 

V.  Regulatory  Impact  Statement 

Executive  Order  12291  requires  us  to 
prepare  and  publish  a  final  regulatory 
impact  analysis  for  regulations  that  are 
likely  to  have  an  annual  effect  on  the 
economy  of  Si 00  million  or  more:  cause 
a  major  increase  in  costs  or  prices,  or 
result  in  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  In 
addition,  we  generally  prepare  a  final 
regulatory  flexibility  analysis  that  is 
consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601 
through  612),  unless  the  Secretary 
certifies  that  a  final  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  the  RFA,  we  treat  all 
hospitals  as  small  entities. 

Currently,  approximately  sixteen 
percent  of  all  hospitals  participating  in 
Medicare  are  classified  as  proprietary 
hospitals.  Although  a  significant  number 
of  hospitals  will  be  affected  by  this  rule, 
we  do  not  believe  that  this  rule  will 
have  a  substantial  economic  impact  on 
individual  hospitals.  We  expect  that  the 
reduction  in  payments  to  proprietary 
hospitals  for  outpatient  services  will 
range  from  $15  million  in  FY  1988  to 
about  $45  million  in  FY  1992.  While 
some  hospitals  may  be  more  severely 
affected  than  others,  we  estimate  that 
the  average  reduction  in  Medicare 
revenue  for  each  proprietary  hospital 
will  represent  about  two  percent  of  total 
payments  to  proprietary  hospitals  for 
outpatient  services.  We  generally  do  not 
regard  a  change  in  payments  of  less 
than  five  percent  as  having  a  substantial 
impact  on  the  target  population. 

We  do  not  expect  that  beneficiary 
access  will  be  affected,  since  most 
hospital  outpatient  departments  are  not 
located  in  proprietary  settings. 
Furthermore,  we  believe  that  any 
incentives  to  limit  access  by  proprietary 
outpatient  departments  will  be  more 
than  countered  by  the  more  generalized 
pressures  on  hospitals  to  increase  the 
availability  of  outpatient  services  in 
order  to  maximize  the  productive 
capability  of  their  facilities  and  to 
provide  care  in  the  most  cost-effective 
setting.  For  example,  both  the  use  of 
outpatient  surgical  services  by  Medicare 
beneficiaries  and  payments  for  these 
services  have  increased  more  since  the 


start  of  the  prospective  payment  system 
than  before. 

For  these  reasons,  we  have 
determined  that  a  final  regulatory 
impact  analysis  is  not  required  for  this 
rule.  In  addition,  we  have  determined. 
and  the  Secretary  certifies,  that  this  rule 
will  not  result  in  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Therefore,  we  have  not 
prepared  a  regulatory  flexibility 
analysis. 

Also,  we  do  not  expect  this  rule  to 
produce  an  impact  that  will  exceed  the 
limit  for  reductions  in  payment  to 
hospitals  or  physicians  established  by 
section  9321(d)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1986  (Pub.  L.  99- 
509).  That  provision  prohibits  the 
Secretary  from  issuing  any  final  rule  or 
notice  between  October  21.  1986  and 
September  1,  1987  that  will  result  in  a 
S50  million  or  greater  reduction  in 
payments  to  hospitals  or  physicians  in 
FY"i988. 

VI.  Other  Required  Information 

Papen^'ork  Reduction  Act 

These  changes  will  not  impose 
information  collection  requirements: 
consequently,  they  need  not  be 
reviewed  by  the  Executive  Office  of 
Management  and  Budget  under  the 
authority  of  the  Paperwork  Reduction 
Act  of  1980  (44  L'.S.C.  3501  through 
3511). 

List  of  Subjects  in  42  CFR  Part  413 

Administrative  practice  and 
procedure.  Health  facilities,  Health 
professions.  Kidney  diseases. 
Laboratories,  Medicare,  Nursing  homes, 
Reporting  and  recordkeeping 
requirements.  Rural  areas,  X-rays. 

Title  42  CFR  Part  413  is  amended  as 
set  forth  below: 

PART  413— PRINCIPLES  OF 
REASONABLE  COST 
REIMBURSEMENT;  PAYMENT  FOR 
END-STAGE  RENAL  DISEASE 
SERVICES 

A.  The  authority  citation  for  Part  413 
continues  to  read  as  follows: 

Authority;  Sees  1102. 1122. 1814(b),  1815. 
18331a).  1861(v).  IS"!.  1881.  and  1886  of  the 
Social  Secunty  Act  as  amended  (42  U.S  C. 
1302, 13208-1.  1395f(b).  1395g,  13951(a), 
1395x(v].  1395hh.  1395rr,  and  1395ww). 

B.  Section  413.157  is  amended  by 
adding  new  paragraph  (b)(2)  (previously 
reserved),  revising  paragraph  (b)(3), 
redesignating  paragraph  (b)(4)  as  new 
paragraph  (b)(5),  and  adding  a  new 
paragraph  (b)(4),  to  read  as  follows: 
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§  4 1 3. 1 57    Return  on  equity  capital  of 
proprietary  providers. 
•         •         •         •         • 

(b)  Genera]  rule.  '  '  ' 

(2)  Rate  of  return  for  inpatient 
hospital  services  furnished  by 
proprietary  hospitals.  The  rate  used  in 
determining  the  return  for  inpatient 
hospital  services  is  a  percentage  of  the 
average  of  the  rates  of  interest 
described  in  paragraph  (b)(1)  of  this 
section.  The  percentages  applicable  to 
inpatient  hospital  services  are  as 
follows: 

(i)  150  percent  for  cost  reporting 
periods  beginning  before  April  20, 1983. 

(ii)  100  percent  for  cost  reporting 
periods  beginning  on  or  after  April  20. 
1983  and  before  October  1. 1986. 

(iii)  75  percent  for  cost  reporting 
periods  beginning  on  or  after  October  1. 

1986  and  before  October  1.  1987. 
(iv)  50  percent  for  cost  reporting 

periods  beginning  on  or  after  October  1. 

1987  and  before  October  1. 1988. 
(v)  25  percent  for  cost  reporting 

periods  beginning  on  or  after  October  1, 

1988  and  before  October  1. 1989. 

(vi)  Zero  percent  for  cost  reporting 
periods  beginning  on  or  after  October  1. 
1989. 

(3)  Rate  of  return  related  to 
proprietary  SNFs.  For  cost  reporting 
periods  beginning  on  or  after  October  1, 
1985.  the  rate  used  in  determining  the 
return  for  SN'F's  is  a  percentage  equal  to 
the  average  of  the  rates  of  interest 
described  in  paragraph  (b)(1)  of  this 
section. 

(4)  Rate  of  return  related  to  outpatient 
hospital  services,  (i)  For  cost  reporting 
periods  beginning  on  or  after  October  1. 
1985  but  before  October  1. 1987.  the  rate 
used  in  determining  the  return  for 
outpatient  hospital  services  is  a 
percentage  equal  to  the  average  of  the 
rates  of  interest  described  in  paragraph 
(b)(1)  of  this  section. 

(ii)  For  cost  reporting  periods 
beginning  on  or  after  October  1. 1987, 
there  is  no  allowance  for  return  for 
outpatient  hospital  services. 
•         •         •         •         • 

(Catalog  of  Federal  Domestic  Assistance 
Program  No  13.773.  Medicare— Hospital 
Insurance:  and  No.  13.774,  .Medicare- 
Supplementary  Medical  Insurance) 

Dated:  August  20.  1987. 
William  L.  Roper, 

.Administrator.  Health  Care  Financing 
Administration. 

.Approved:  August  24.  1987. 
Otis  R.  Bowen, 
Sf'cretary 

|FR  Doc.  87-19987  Filed  8-27-87;  12:15  pm) 
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FEDERAL  COMMUNICATIONS 
COMMISSION     I 

47  CFR  Parts  36  and  67 

[CC  Docket  Nos.  78-72,  80-286  and  86-297; 
87-272]  i 

Common  Carrier  Services;  MTS  and 
WATS  Market  Structure;  Amendment 
of  the  Commission's  Rules  and 
Establishment  of  a  Joint  Board 

AGENCY:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  The  Federal  Communications 
Commission  grants,  in  part, 
reconsideration  of  its  decision  to  adopt 
revisions  of  the  Separations  Manual, 
new  Part  36  of  its  rules,  recently 
recommended  by  the  Federal-State  Joint 
Board.  The  Commission  decided  to 
reconsider  its  decision  to  exclude  access 
revenues  from  the  allocation  factor  for 
marketing  expenses.  Thus,  in  the  new 
§  36.372  of  the  Commission's  rules 
(effective  January  1,  1988)  marketing 
expenses  will  be  allocated  on  the  basis 
of  current  billings.  The  Commission  did 
not  act,  at  this  time  on  other 
reconsideration  issues.  The  Commission 
has  also  issued  a  Supplemental  Notice 
of  Proposed  Rulemaking,  summarized 
elsewhere  in  this  volume,  seeking 
comment  and  data  on  the  appropriate 
allocation  method  and  recovery 
mechanism  for  marketing  expenses. 

EFFECTIVE  DATE:  January  1, 1988. 

ADDRESS:  Federal  Communications 
Commission.  Washington.  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cindy  Schonhaut.  Special  Counsel 
Federal-State  Joint  Board  Matters, 
Accounting  and  Audits  Division, 
Common  Carmr  Bureau,  at  (202)  632- 

7500. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's 
Memorandum  Opinion  and  Order.  CC 
Docket  Nos.  78-72,  80-286  and  86-297, 
FCC  87-272,  adopted  August  14, 1987 
and  released  August  18.  1987. 

The  full  text  of  Commission  decisions 
are  available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  2100  M  Street, 
NW.,  Suite  140.  Washington.  DC  20037, 
(202)  857-3800. 


Suntunary  of  Memorandum  Gpinion  and 
Order  on  Reconsideration 

1.  The  Joint  Board  in  CC  Docket  No. 
86-297  recommended  that  the 
Commission  adopt  a  new  separations 
manual  i-ntended  to  conform  separations 
procedures  to  the  recently  revised 
Uniform  System  of  Accounts  (USOA) 
and  to  simplify  the  separations  process.' 
The  Commission  adopted  the  new 
Separations  Manual  in  April  1987  which 
will  be  codified  as  the  new  Part  36  of  its 
rules  and  which  will  become  effective 
January  1, 1988.== 

2.  Under  the  current  separations 
procedures  of  Part  67  of  the 
Commissions  rules,  the  advertising  and 
sales  expenses  in  the  current  USOA 
Accounts  642  and  643  ere  allocated 
between  the  jurisdictions  on  the  basis  of 
current  billing  for  local  and  toll  services 
(excluding  certain  billings  for  non- 
affiliated companies  and  those  in 
connection  with  intercompany 
settlements.) '  Those  expenses  will  be 
included  in  the  new  Account  6610  in  the 
revised  USOA.  Under  new  separations 
procedures  recommended  by  the  Joint 
Board  and  adopted  by  the  Commission, 
billings  for  access  charges  will  be 
excluded  from  the  allocation  factor  for 
Account  6610  marketing  expenses. 

3.  Several  parties,  including  the 
National  Association  of  Regulatory 
Utility  Commissioners  and  the  state 
commissioners  on  the  Joint  Board  at  the 
time  the  Recommended  Decision  and 
Order  was  adopted,  urged  the 
Commission  to  reconsider  its  decision  to 
exclude  access  revenues  from  the 
allocation  factor  for  marketing  for  the 
following  reasons:  (1)  The  Joint  Board 
and  the  Commission  incorrectly 
assumed  that  local  exchange  carriers  do 
not  actively  market  access  services:  (2) 
the  exclusion  of  access  revenues  from 
the  allocation  factor  for  marketing 
expenses  will  cause  a  shift  of  S475 
million  in  revenue  requirements  to  the 
state  jurisdiction;  (3)  this  shift  in 
revenue  requirements  contravenes  the 
stated  goal  of  the  Joint  Board  and  the 
Commission  to  minimize  the  revenue 
requirement  impact  of  the  new 
Separations  Manual;  and,  (4)  the  Joint 
Board  and  the  Commission  did  not 


'  Amendment  of  Part  67  (New  Part  36)  of  the 
Commission  »  Rules  and  Establishment  of  a 
Federal-Slate  )oint  Board.  CC:  Docliet  No  86-297. 
FCC  87)^,  released  April  8.  1987.  2  FCC  Red  2.582 
(1987)  [Recommended  Decision  and  Order]. 

'  VrrS  and  WATS  Market  Structure.  Amendment 
of  Part  67  (New  Part  36|  of  the  Commission  s  Rules 
and  Establishment  of  Federal-Stale  joint  Board.  CC 
Docket  Nos.  78-72,  80-286  and  86-297.  FCC  87-134, 


released  May  1. 1987,  2  FCC  f 
[Report  and  Order). 
'  47  CFR  67.363. 


UM  I 


cd  2.639  (1987) 
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provide  parties  with  an  opportunity  to 
comment  on  the  proposed  revision  of  the 
current  separations  rules,  thus  violating 
the  Administrative  Procedure  Act  and 
applicable  case  law. 

4.  The  Commission  decided  to 
reconsider  its  decision  to  exclude  access 
revenues  from  the  allocation  factor  for 
marketing  expenses.  As  an  interim 
measure,  the  Commission  adopted  a 
new  §  36.372  of  its  rules  which  will 
allocate  Account  6610  marketing 
expenses  on  the  basis  of  current  billings. 
The  Commission  referred  a  permanent 
resolution  of  this  issue  to  the  Joint  Board 
in  CC  Docket  No.  80-286.  The 
Commission  specified  certain  question 
for  comment  and  requested  data 
regarding  the  allocation  of  marketing 
expenses.  The  Commission  did  not 
address,  at  this  time,  other  issues  raised 
in  the  petitions  for  reconsideration. 

Regulatory  Flexibility  Act 

5.  We  certify  that  the  Regulatory 
Flexibility  Act  *  is  not  applicable  to  the 
rule  changes  we  are  adopting  in  this 
proceeding.  In  accordance  with  the 
provisions  of  section  605  of  the  Act,  a 
copy  of  this  certification  will  be  sent  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  at  the 
time  of  publication  of  a  summary  of  this 
Order  and  Notice  in  the  Federal 
Register. 

Paperwork  Reduction  Act 

6.  We  have  analyzed  the  rules 
adopted  and  proposed  herein  with 
respect  to  the  Paperwork  Reduction  Act 
of  1980  *  and  have  concluded  that  they 
will  not  impose  new  or  modified 
information  collection  requirements  on 
the  public.  Therefore,  implementation  of 
the  requirements  adopted  and  proposed 
hprein  will  not  be  subject  to  approval  by 
the  Office  of  Management  and  Budget  as 
prescribed  by  the  Act. 

Ordering  Clauses 

7.  Accordingly,  it  is  ordered.  That  the 
petitions  for  reconsideration  regarding 
the  issue  of  the  inclusion  of  access 
revenues  in  the  allocation  factor  for 
marketing  expense  in  granted  to  the 
extent  indicated  above.* 

8.  It  is  further  ordered.  That  §  36.372 
of  this  Commission's  Rules,  as  set  forth 
below,  is  adopted  effective  January  1, 
1988, 


•  5  U  S.C.  603. 
»44  L'.S  0.501. 

'This  action  is  taken  pursuant  to  47  U.S.C.  154(1) 
and  (j),  20T,  202.  205.  218.  221|cl.  403  and  4ia 


List  of  Subjects  in  47  CFR  Parts  36  and 
67 

Communications  common  carrier, 
Telephone,  Uniform  System  of 
Accounts,  Reporting  and  recordkeeping 
requirements.  Jurisdictional  separations 
procedures. 

Federal  CommunicaUona  Commission. 
William  ].  Tricarico, 
Secretary. 

Part  36  of  Title  47  of  the  Code  of 
Federal  Regulations,  effective  January  1, 
1988,  is  amended  as  follows: 

PART  36— [AMENDED] 

1.  The  authority  citation  for  Part  36 
continues  to  read  as  follows: 

Authority:  47  U.S.C,  sees  151.  154(i)  and  (j), 
205,  221(c),  403  and  410. 

2.  Section  36.372  is  amended  by 
revising  paragraph  la)  to  read  as 
follows: 

§  36.372    Marketing— Account  66 1 0. 

(a)  The  expenses  in  this  account  are 
apportioned  among  the  operations  on 
the  basis  of  an  analysis  of  current  billing 
for  a  representative  period,  excluding 
current  billing  on  behalf  of  others  and 
billing  in  connection  with  intercompany 
setttlements. 

*  «  •  *  • 

\FR  Doc.  87-19922  Filed  8-31-67;  6:45  am] 

BILUNG  CODE  C712-01-M 


47  CFR  Part  76 

[MM  Docket  No.  85-349] 

Carriage  of  Television  Broadcast 
Stations  on  Cable  Television  Systems; 
Correction 

agency:  Federal  Communications 

Commission. 

action:  Final  rule;  correction. 

summary:  This  document  corrects  the 
final  rule  published  in  proceedmg 
concerning  carnage  of  television 
broadcast  stations  on  cable  television 
systems  published  on  May  11.  1987,  52 
FR  17574. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACr. 

Scott  Roberts,  Mass  Media  Bureau.  (202) 
632-6302. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Erratum 
in  MM  Docket  No.  85-349,  released 
August  24.  1987.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street, 


Northwest,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission  s 
copy  contractors.  International 
Transcription  Services.  (202)  857-3800. 
1919  M  Street,  NW..  Room  246. 
Washington,  DC  20554. 

List  of  Subjects  in  47  CFR  Part  76 

Cable  television. 

Part  76  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  76— {AMENDED] 

1.  The  aulhoriiy  citation  for  Part  76 
continues  to  read  as  follows: 

Authority:  47  L'.S.C.  154,  303  and  521. 

2.  Section  76.5  is  amended  by  re\'ising 
paragraphs  td)(l}  introductory  text  and 
(d)(l)(ii)  to  read  as  follows: 

§  76.5    Definitions. 

«  «  *  •  * 

(d)  Qualified  station.  (1)  Any 
television  broadcast  station,  as  defined 

in  §  76, 5(b).  except  where  such  station 
would  be  considered  a  distant  signal  for 
copyright  purposes,  that  with  respect  to 
a  particular  cable  system: 

•         *         •        •         • 

(ii)  If  a  conunercial  station  receives  an 
average  share  of  total  viewing  hours  of 
at  least  two  percent  and  a  net  weekly 
circulation  of  at  least  five  percent,  as 
defined  in  §  76.5;k).  in  noncable 
households  in  the  county  served  by  the 
cable  system  or  has  been  operational 
less  than  one  full  year  For  purposes  of 
this  section,  a  station  is  considered 
operational  as  of  the  date  it  initially 
commences  operation  under  program 
test  authority.  Changes  in  station 
opeiations,  for  example,  upgraoe  of 
facilities,  transfer  or  assignment  of 
license,  or  recommencement  after 
operations  have  ceased,  are  not 
considered  initial  commencement  of 
operations  under  this  paragraph.  The 
viewing  standards  of  this  paragraph 
shall  not  apply  for  one  full  year  from 
June  10. 1987,  to  otherwise  qualified 
stations  that  commenced  operation  on 
or  after  July  19,  1985,  but  before  June  10, 
1987  (the  effective  date  of  these  rules). 
Once  a  commercial  station  has 
demonstrated  that,  on  the  basis  of  a  full 
one-year  survey  season,  it  meets  the 
viewing  standard,  it  will  be  considered 
to  have  satisfied  this  standard  for  the 
remainder  of  the  penod  until  June  10, 
1982:  Provided,  however,  that  at  any 
time  after  the  viewing  standard,  a  cable 
system  may  nullify  the  station  s 
mandatory  signal  carriage  eligibility  if  it 
demonstrates  that  it  meets  the  viewing 
standard,  a  cable  system  may  nullify  the 
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station's  mandatory  signal  carriage 
eligibility  if  it  demonstrates,  using  the 
methodology  specified  in  §  76.5  of  this 
part,  that  the  station  no  longer  meets  the 
viewing  standard. 
•         *         •        •        • 

Federal  Communications  Commission. 

William  ].  Tricarico, 

Secretary. 

(FR  Doc.  87-19928  Filed  8-31-«7;  8:45  am) 

BIU-MQ  COO£  6712-4»-M 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  192 

(Docket  No.  PS-«4.  Amdt.  192-56] 

Transportation  of  Natural  and  Other 
Gas  by  Pipeline;  Confirmation  or 
Revision  of  Maximum  Allowable 
Operating  Pressure  Near  Certain 
Occupied  Buildings  and  Outside  Areas 

AGENCY:  Research  and  Special  Program 
Administration  (RSPA),  DOT. 
action:  Final  rule. 

summary:  This  final  rule  amends  the 
criteria  used  to  classify  pipelines 
located  near  certain  buildings  and 
outside  areas  that  are  occupied 
infrequently.  The  effect  is  to  relieve  the 
undue  burdens  imposed  by  the  current 
rules  when  pipeline^  are  near  these 
buildings  or  areas.  Considering  the  risk, 
an  acceptable  level  of  safety  will  still  be 
provided  by  the  revised  criteria  and 
applicable  safety  standards. 
EFFECTIVE  DATE:  October  1.  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Paul  ].  Cory,  (202)  366-4561 
regarding  the  content  of  this  amendment 
or  Ms.  Sandra  Cureton.  Dockets  Unit, 
Office  of  Hazardous  Materials  (202)  36&- 
5046  regarding  copies  of  the  amendment 
or  other  information  in  this  docket. 

SUPPLEMENTARY  INFORMATION: 

Baci(  ground 

Notice  1  of  this  proceeding  (50  FR 
36116,  September  5, 1985)  (A.NPRM) 
explained  that  this  rulemaking  is  a 
result  of  requests  from  five  pipeline 
operators  for  waiver  of  §  192.611  as  it 
pertains  to  pipelines  that  have  been 
reclassified  according  to  criteria  under 
§  192.5(d)(2).  Section  192.611  requires 
confirmation  or  revision  of  maximum 
allowable  operating  pressure  (MAOP)  in 
areas  where  there  has  been  population 
growth  as  represented  by  an  increase  in 
class  location  under  the  criteria  of 
§  192.5.  The  waiver  requests  involved 


pipelines  built  to  class  location  1 
standards  which  had  undergone  a  class 
location  jump  from  1  to  3.  This  normally 
involves  replacement  of  the  line  section, 
although  reduction  in  operating  pressure 
is  also  a  permissible  remedy. 
The  criteria  of  §  192.5(d)(2)  are: 

§192.5    Class  locations. 

(d)  A  Class  3  location  is: 

(2)  An  area  where  the  pipeline  lies 
within  100  yards  of  any  of  the  following: 

(i)  A  building  that  is  occupied  by  20  or 
more  persons  during  normal  use. 

(ii)  A  small,  well-defined  outside  area 
that  is  occupied  by  20  or  more  persons 
during  normal  use,  such  as  a 
playground,  recreation  area,  outdoor 
theater,  or  other  place  of  public 
assembly. 

The  waiver  petitions  cited  the  high 
costs  of  confirming  or  revising  the 
MAOP  for  short  segments  of  pipeline 
(approximately  600  feet  each),  the  small 
number  of  occupants  of  the  buildings  or 
outside  areas,  and  the  infrequency  of 
occupancy  (such  as  once  or  twice  a 
week)  to  argue  that  the  required 
confirmation  or  revision  in  MAOP  was 
not  justified.  The  requests  were  not 
granted,  however,  because  none  of  the 
operators  demonstrated  that  public 
safety  would  not  be  adversely  affected 
if  the  MAOP  of  the  pipeline  segment  or 
segments  involved  were  not  confirmed 
or  revised  as  required  by  §  192.611. 
Nevertheless,  RSPA  observed  that 
§  192.5(d)(2)  may  be  too  conservative 
when  compared  to  other  class  location 
criteria,  and  some  softening  of  the 
criteria  might  be  accomplished  without 
a  reduction  in  safety. 

In  the  ANPRM  RSPA  requested 
comments  on  six  alternative  that  were 
seen  as  possible  courses  of  action,  and 
asked  eight  questions  relating  to  the 
application  of  §  192.611  under  the  class 
location  3  described  in  §  192.5(d)(2). 

An  analysis  of  available  information 
and  comments  to  the  ANPRM  was 
published  in  Notice  3  (NPRM)  (51  FR 
29504.  August  18,  1986).  In  the  NPRM, 
RSPA  proposed  to  amend  §  192.5(d)(2) 
by  deleting  the  phrase  "during  normal 
use"  for  both  buildings  and  outside 
areas  that  are  occupied  by  20  or  more 
persons  and  by  replacing  the  deleted 
phrase  with  "on  at  least  5  days  a  week 
during  at  least  26  weeks  a  year."  This 
proposal  was  designed  to  quantify  the 
risk  exposure  represented  by 
§  192.5(d)(2),  end  to  set  the  level  of 
exposure  high  enough  that  occasional 
usages,  such  as  1-week  county  fairs  or 
rural  churches,  would  not,  by 
themselves,  trigger  class  3  responses 
under  Part  192,  either  under  §  192.611  or 
other  rules. 


UM  I 


Discussion  of  Comments  to  the  NPRM 

Twenty  nine  commenters  responded 
to  the  NPRM.  Summarized  comments 
and  RSPA  responses  are: 

Comment  itl:  Fourteen  comments 
agreed  with  the  wording  proposed  in  the 
NPRM  for  5  192.5(d)(2). 

RSPA  Response:  None. 

Comment  #2.-  Six  comments  agreed  in 
principle  with  the  proposal  but  pointed 
out  that  for  clarity  the  regulations 
should  state  that  neither  the  days  nor 
the  weeks  have  to  run  consecutively. 
They  also  said  that  a  year  should  be  any 
i2-month  period  beginning  with  the  date 
of  the  first  known  occupancy  by  more 
than  20  or  more  persons. 

RSPA  Response:  For  the  most  part, 
RSPA  agrees  with  these  comments. 
Since  the  exposure  is  the  same,  the  days 
and  weeks  do  not  have  to  run 
consecutively  and  a  year  need  not  be  a 
calendar  year.  Appropriate  changes 
have  been  made  in  the  final  rule  to  mjikt; 
this  clear.  Although  RSPA  also  agrees 
that  the  12-month  period  starts  with  the 
time  that  20  or  more  people  are  known 
to  have  been  in  occupancy,  it  would  not 
be  reasonable  to  apply  the  criteria 
otherwise,  and  so  we  see  no  need  to 
specify  the  beginning  point  of  the  12- 
month  period. 

Comment  #3:  Four  comments  agreed 
with  the  proposal  but  recommended  that 
"20  or  more  persons"  be  increased  to 
some  larger  number  of  persons  One  of 
these  did  not  mention  a  number, 
however,  the  other  two  comments 
recommended  changing  20  to  100 
persons.  One  commenter  suggested  thai 
we  consider  an  additional  class  location 
3  designation  that  would  apply  where 
pipelines  lay  within  100  yards  of  an  area 
where  500  or  more  persons  assemble  at 
least  10  days  per  year. 

RSPA  Response:  The  idea  of  raising 
the  number  of  persons  from  20  to  some 
greater  number  was  discussed  as  an 
alternative  in  the  A.NPRM.  Sixty-five 
percent  of  the  comments  to  that  notice 
did  not  believe  it  would  alleviate  the 
problem.  It  would  also  expose  more 
people  to  risk.  Therefore,  RSPA  did  not 
propose  to  change  the  number  in  the 
NPRM.  Rather,  we  proposed  to  quantify 
the  frequency  of  use,  or  length  of 
exposure  of  20  or  more  persons  to  the 
pipeline,  as  the  best  way  to  resolve  the 
problem  of  infrequent  usage,  while 
minimizing  undesired  effects  on  safety. 

The  comment  regarding  500  or  more 
persons  for  at  least  10  days  a  year  was 
not  adopted  because  the  high  occupancy 
type  of  usage  this  commenter  had  in 
mind  nevertheless  falls  in  the  realm  of 
occasional  exposure  to  risk  to  which  the 
NPRM  was  directed.  The  overall 
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exposure  of  500  people  for  10  days 
probably  would  be  no  greater  than  that 
of  a  county  fair.  County  fairs,  which 
involve  large  congregations  of  people  for 
about  a  week,  were  mentioned  in  the 
NPRM  as  a  type  of  occasional  usage  that 
does  not  deserve  the  more  stringent 
Class  3  treatment.  No  comments  were 
voiced  in  opposition  to  excluding  county 
fairs  from  Class  3  designations. 

Comment  #4.-  One  commenter  agreed 
with  the  proposal  but  recommended  that 
the  26  weeks  per  year  be  changed  to  13 
weeks  because  most  schools  observe  a 
variety  of  holidays  that  could  result  in 
their  not  having  26  weeks  with  5  days 
per  week. 

RSPA  Response:  As  a  result  of  this 
comment  on  schools  and  comment  #5, 
RSPA  has  reduced  the  occupancy  period 
to  10  weeks,  which  appears  sufficient  to 
satisfy  the  need  to  protect  schools  as 
well  as  the  objections  discussed  in 
comment  *5. 

Comment  #5.-  Two  commenters 
pointed  out  that  5  days  per  week  and  26 
weeks  per  year  would  exclude  resort 
areas  such  as  theme  parks,  summer 
camps,  camp  grounds,  public  swimming 
pools,  etc.,  that  would  be  occupied  in 
many  areas  from  V4  to  V3  of  the  year. 

RSPA  Response:  We  agree  that  areas 
or  buildings  such  as  these  that  are 
normally  occupied  by  a  large  number  of 
persons  during  a  few  months  of  the  year 
warrant  additional  consideration.  Such 
facilities  as  theme  parks,  summer 
camps,  camp  grounds,  and  public 
swimming  facilities,  etc.,  in  most  areas 
of  the  U.S.,  are  open  by  the  last  week  in 
June  or  the  first  week  of  July  and  remain 
open  at  least  until  Labor  Day.  This  is  a 
period  of  10  weeks  and  may  be  11 
weeks.  Tht^y  usually  are  open  at  least  5 
days  a  week.  A  few  summer  camps  may 
be  in  session  for  only  eight  or  nine 
weeks.  OPS  intends  to  include  these 
summer  camps  within  the  rules 
protection.  We  have  drafted  the  rule  in 
terms  of  10  weeks,  rather  than  8  or  9 
because  we  believe  that  these  full-length 
summer  camps  usually  will  have  20  or 
more  staff  and/or  other  persons  present 
in  the  weeks  before  and  after  the  weeks 
when  the  camps  are  in  session  to 
prepare  for  or  shut  down  the  camp.  The 
reduction  from  26  to  10  weeks  should 
not  affect  the  objective  of  excluding 
occasionally  used  facilities  since  usually 
they  are  not  in  session  5  days  a  week  or 
for  10  weeks.  As  a  result  of  this 
comment  and  comment  *4.  the  final 
rule  reduces  the  number  of  weeks  from 
26  to  10. 

Comment  ~6:  One  comment 
recommended  that  the  present  wording 
of  §  192.5(dl(2)  be  retained,  but  that  the 
requirement  of  §  192.611  to  confirm  or 
revise  the  MAOP  be  waived  for  such 


Class  3  areas.  Thus,  the  pressure  would 
not  have  to  be  reduced  or  the  pipe 
replaced,  but  all  other  monitoring  and 
maintenance  requirements  applicable  to 
that  Gass  3  location  would  remain. 

RSPA  Response:  This  also  was  one  of 
the  six  alternatives  mentioned  in  the 
AiNPRM.  Two  thirds  of  the  commentors 
to  the  ANPRM  rejected  the  idea.  RSPA 
did  not  propose  it  in  the  NPRM  because 
of  the  uncertain  effect  on  safety  of 
excepting  all  §  192.5(d)(2)  Class  3 
locations  from  the  requirements  of 
§  192.611. 

Comment  #7;  Three  commenters 
recommended  adopting  the  appropriate 
provisions  from  the  American  Society  of 
Mechanical  Engineers  B31.8  Code — 
(1984a  edition),  a  voluntary  code  of 
standards  for  gas  piping  systems. 

RSPA  Response:  Although  the  B31.8 
wording  provides  good  guidelines  for 
dealing  with  the  subject  conditions,  this 
comment  was  not  adopted  because  the 
vague  B31.8  language  would  allow  wide 
variations  in  the  level  of  safety  provided 
in  similar  locations  and  reduce  the 
enforceability  and  effectiveness  of  the 
§  192.5(d)(2)  criteria. 

Comment  ^8:  One  commenter 
recommended  no  change  in  the  present 
rule  but  a  more  liberal  use  of  waivers 
based  on  the  specifics  of  each  case  and 
the  recommendations  of  the  regulatory 
agency  responsible  for  pipeline  safety  in 
the  State  involved. 

RSPA  Response:  This  concept  was 
discussed  in  the  NPRM  in  response  to 
ANPRM  alternate  -1.  It  was  rejected 
because  the  problem  areas  are  too 
numerous  to  handle  on  a  waiver,  or  case 
by  case,  basis. 

Advisory  Committee  Review 

Section  4(b)  of  the  Natural  Gas 
Pipeline  Safety  Act  of  1968,  as  amended 
(49  U.S.C.  1673(b)),  requires  that  ea  :h 
proposed  amendment  to  a  safety 
standard  established  under  this  statute 
be  submitted  to  a  15-member  advisory 
committee  for  its  consideration.  The 
Technical  Pipeline  Safety  Standards 
Committee,  composed  of  persons 
knowledgeable  about  transportation  of 
gas  by  pipeline  discussed  the  proposed 
rule  at  a  meeting  held  June  10.  1986.  The 
Committee  unanimously  voted  that  the 
proposal  was  technically  feasible, 
reasonable  and  practicable.  The 
Committees  official  report  for  the 
meeting  is  in  the  docket. 

Classification 

This  final  rule  is  considered  to  be 
nonmajor  under  Executive  Order  12291 
and  is  not  a  significant  rule  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979).  The 
economic  impact  of  this  final  rule  will 


amount  to  about  24  million  dollars 
average  annual  savings  for  the  industry 
and  consumers. 

Since  the  impact  of  this  final  rule  is 
expected  to  affect  primarily  operators  of 
transmission  pipelines,  the  agency 
certifies  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  49  CFR  Part  192 

Pipeline  safety.  Class  location. 
Maximum  allowable  operating  pressure. 

In  view  of  the  foregoing  RSPA  amends 
49  CFR  Part  192  as  follows: 

PART  192— I  AMENDED) 

1.  The  authority  citation  for  Part  192 
continues  to  read  as  follows: 

Authority;  49  U.S.C.  1672:  49  U.S.C  1804,  49 
CFR  1.53  and  Appendix  A  of  Part  1. 

2.  In  §  192.5  paragraph  (d)(2)  is  revised 
to  read  as  follows; 

§  192.5    Class  locations. 

•  •  «  •  • 

(d) •  •  • 

(2)  An  area  where  the  pipeline  lies 
within  100  yards  of  either  a  building  or  a 
small,  well-defined  outside  area  (such  as 
a  playground,  recreation  area,  outdoor 
theater,  or  other  place  of  public 
assembly)  that  is  occupied  by  20  or  more 
persons  on  at  least  5  days  a  week  for  10 
weeks  in  any  12-month  period.  (The 
days  and  weeks  need  not  be 
consecutive.) 
•         «        •        •         * 

Issued  in  Washington.  OC.on  August  28. 

1987 

M.  C}'ntfaia  Douglass. 

Administrator.  Research  and  Special 
Programs  Administration. 
[FR  Doc.  87-19907  Filed  8-31-87;  8:45  am) 
BILUMG  CODE  4B10-60-M 


Federal  Highway  Administration 
49  CFR  Part  383 

Commercial  Driver's  License 
Standards;  Technical  Correction 

agency:  Federal  Highway 
Administration.  DOT. 

ACTION:  Final  rule:  technical  correction. 

summary:  This  document  corrects  a  rule 
on  commercial  driver's  license 
standards  that  appeared  at  page  20574 
in  the  Federal  Register  of  Monday,  June 
1, 1987  [52  FR  20574).  This  action  is 
necessary  to  correct  a  typographical 
error  in  §  383.37,  Employer 
responsibilities. 
EFFECTIVE  date:  September  1, 1987. 


I 
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FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Michael  F.  Trentacoste.  Office  of 
Motor  Carrier  Standards  (202)  366-4009, 
or  Mr.  Michael  J.  Laska,  Office  of  the 
Chief  Counsel  (202)  366-1383.  Federal 
Highway  Administration,  400  Seventh 
Street.  SW.,  Washington,  DC  20590. 
Office  hours  are  from  7:45  ajn.  to  4:15 
p.m.,  e.t.,  Monday  through  Friday,  except 
legal  holidays. 

§  383.37    [Corrected! 

In  FR  Doc.  87-12467,  in  the  issue  of 
Monday.  June  1, 1987,  on  page  20588,  in 

49  CFR  383.37,  substitute  the  word 
"employer"  for  the  word  "employee"  in 
the  introductory  paragraph  of  the 
section. 

(23  U.S.C.  315;  49  CFR  1.48) 

Issued  on:  August  25.  1987. 
Hugh  T.  OReilly, 

Deputy  Chief  Counsel,  Federal  Highway 

Administration. 

[FR  Doc.  87-20000  Filed  8-31-87:  8:45  am) 

BILUNQ  CODE  4910-22-M 

DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildife 
and  Plants;  Final  Rule  to  Determine 
Penstemon  Haydenii  (Blowout 
Penstemon)  To  Be  an  Endangered 
Species 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 


summary:  The  Service  determines  a 
plant,  Penstemon  haydenii  (blowout 
penstemon),  to  be  an  endangered 
species  under  the  authority  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  Critical  habitat  is  not  being 
designated.  The  blowout  penstemon  is 
known  from  small  populations  in  Cherry 
(3  populations).  Hooker  (1  population). 
Garden  (3  populations).  Box  Butte  (2 
populations),  and  Sheridan  (1 
population)  Counties,  Nebraska.  The 
number  of  plants  estimated  in  1986  in  all 
populations  was  2,100±200.  The  number 
of  plants  varies  considerably  from  year 
to  year. 

Approximately  40  to  45  percent  of  the 
populations  are  located  on  private  and 
State  lands,  and  55  to  60  percent  are 
located  on  Service  lands.  The 
stablization  of  blowout  complexes  leads 
to  declining  numbers  of  the  species.  The 
low  probabilities  of  seed  fertilization, 
maturation,  and  dispersal  and  seedling 
establishment  may  also  contribute  to  the 
decline  of  the  species.  This 


determination  that  Penstemon  haydenii 
is  endangered  implements  the  protection 
provided  by  the  Act. 

dates:  The  effective  date  of  this  rule  is 
October  1, 1987. 

ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Nebraska  Field  Office,  U.S. 
Fish  and  Wildife  Service,  2604  St. 
Patrick,  Suite  7,  Grand  Island,  Nebraska 
68803. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Wally  Jobman,  Staff  Biologist,  Fish 
and  Wildlife  Enhancement  Division, 
Endangered  Species  Office,  at  the  above 
address  (308/381-5571  or  FTS  541-6571). 
SUPPLEMENTARY  INFORMATION:  . 

Background 

Penstemon  haydenii  (blowout 
penstemon)  was  described  by  Sereno 
Watson  (1891),  based  on  a  collection  by 
H.  L.  Webber  near  Dismal  River  in 
Thomas  County,  Nebraska.  The  plant 
was  also  found  there  in  1889  by  Webber 
and  perhaps  earlier  by  F.V.  Hayden. 

Penstemon  haydenii,  a  member  of  the 
snapdragon  family,  is  a  hairless 
perennial  that  grows  1  to  2  feet  high.  The 
stems  are  often  decumbent,  simple  or 
branched,  and  very  leafy.  The  stem 
leaves  are  linear  to  lanceolate,  entire,  3 
to  5  inches  long  by  1  to  3  inches  wide, 
sessile  and  clasping.  The  infiorescence 
is  a  compactly  crowded  thyrse.  Floral 
bracts  are  ovate  to  lanceolate,  nearly 
equalling  the  flowers.  The  corolla  is  blue 
and  1.5  to  2  inches  long.  Penstemon 
haydenii  can  be  distinguished  from  P. 
angustifolius  by  its  larger  and  lighter 
blue  fiowers.  The  species  flowers  from 
mid-May  to  late  June.  The  flowers  have 
a  strong,  persistent  fragrance  that  lures 
seveal  kinds  of  bees  and  other 
pollinators. 

Historically,  Penstemon  haydenii 
probably  was  widely  scattered 
throughout  the  central  part  of  the 
Sandhills  of  Nebraska.  All  herbarium 
specimens  and  most  literature  citations 
indicate  that  it  has  never  been  collected 
outside  of  Nebraska.  A  purported 
Wyoming  collection  by  Hayden  was 
reported  as  being  from  Nebraska 
(Pennell  1935,  p.  269),  and  reports  of  the 
species  from  Kansas  are  believed  to  be 
misidentifications  (Craig  Freeman, 
University  of  Connecticut,  personal 
communication)  and  are  not  accepted  in 
the  Atlas  of  the  Flora  of  the  Great  Plains 
(Barkley  1977). 

The  species  is  restricted  to  active 
blowouts  in  the  sandhills  of  Cherry, 
Hooker,  Box  Butte,  Sheridan,  and 
Garden  Counties,  Nebraska,  and  many 
historic  locations  do  not  support  the 
species  today  because  of  elimination  of 


the  habitat  due  to  stablization  of  the 
sand  dunes  as  a  range  management 
practice. 

All  know  sites  are  well-developed 
blowouts  in  dune  complexes  with  active 
sand  and  accompanying  environmental 
extremes  in  wind,  temperature, 
evapotranspiration,  and  soil  moisture 
stress.  Penstemon  haydenii  is  found 
most  frequently  in  microsites  that  are,  or 
recently  have  been,  zones  of  sand 
accumulation.  The  plant  apparently  is 
successional  and  is  a  primary  invader 
that  does  not  persist  when  a  blowout 
becomes  completely  vegetated  (Pool 
1914).  The  species  survives  burial  in 
sand  by  sending  off  shoots  at 
successively  higher  nodes.  It  withstands 
initial  erosion  but  does  not  have  the 
rhizomatous  system  or  extensive  lateral 
roots  to  survive  erosion  that  uncovers 
much  more  than  a  few  inches  of  root 
length. 

In  the  December  15, 1980,  Federal 
Register  (45  FR  82480).  the  Service 
published  a  notice  of  review  for  plants 
under  consideration  for  listing  as 
endangered  or  threatened,  including 
Penstemon  haydenii.  A  second  notice  of 
review  for  plants  was  published 
September  27, 1985.  in  the  Federal 
Register  (50  FR  39526)  and  included 
Penstemon  haydenii  as  a  category  1 
species.  All  candidate  taxa  in  the  1985 
notice  are  treated  as  under  petition  (48 
FR  53641). 

On  February  15, 1983,  the  Service 
published  a  notice  (48  FR  6752)  of  its 
prior  finding  that  substantial  scientific 
information  had  been  presented  that 
indicates  that  the  petitioned  action  on 
this  species  may  be  warranted  in 
accordance  with  section  4(b)(3)(A)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (the  Act).  On  October  13, 1983. 
October  12, 1984,  and  October  11, 1985, 
petition  findings  were  made  that  listing 
Penstemon  haydenii  was  warranted  but 
precluded  by  other  pending  listing 
actions,  in  accordance  with  section 
4(b)(3)(B)(iii)  of  the  Endangered  Species 
Act.  Such  finding  requires  a  recycling  of 
the  petition  pursuant  to  a  section 
4(b)(3)(C)(i)  of  the  Act.  On  April  29, 
1986,  the  Service  published  a  proposed 
rule  (51  FR  15929)  to  list  Penstemon 
haydenii  as  an  endangered  species, 
constituting  the  next  required  1-year 
finding. 

Summary  of  Comments  and 
Recommendations 

In  the  April  29, 1986,  proposed  rule  (51 
FR  15929)  and  associated  notifications, 
all  interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  the  development 
of  a  final  rule.  Appropriate  State 
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agencies,  county  governments.  Federal 
agencies,  scientific  organizations,  and 
other  interested  parties  were  contacted 
and  requested  to  comment.  Newspaper 
notices  that  invited  general  public 
comment  were  published  in  the  Omaha 
World  Herald  (May  29-31  and  June  1) 
and  in  the  Valentine  Newspaper, 
Garden  County  News,  and  Hooker 
County  Tribune  on  May  29  and  on  June 
5, 12,  and  19, 1986.  Seven  comments 
were  received  and  are  discussed  below. 
No  public  hearing  was  requested  or 
held. 

The  Ainsworth  Irrigation  District 
expressed  concern  that  landowners  will 
not  be  allowed  to  repair  and  control 
blowouts  if  this  species  is  listed  as 
endangered.  The  Service  responds  that 
private  landowners  are  not  subject  to 
any  taking  prohibitions  for  plants  listed 
under  the  Endangered  Species  Act. 
However,  any  Federal  agency  that 
funds,  authorizes,  or  carries  out  an 
action  in  the  area  where  the  blowout 
penstemon  may  be  present  must  ensure 
under  section  7  of  the  Endangered 
Species  Act  that  its  action  is  not  likely 
to  jeopardize  the  continued  existence  of 
the  species.  Species  management 
activities  may  be  needed  to  protect  and 
recover  the  species  which  may  affect 
some  local  actions  that  receive  Federal 
funds  for  land  stabilization  activities. 

The  Nebraska  Game  and  Parks 
Commission  supported  the  listing  and 
agreed  that  designation  of  critical 
habitat  would  not  be  prudent.  The 
Commission  brought  to  our  attention 
that  the  statement,  under  the  Summary 
of  Factors  Affecting  the  Species,  that 
Penstemon  haydenii  is  not  protected  by 
any  State  laws  or  regulations,  was  in 
error.  On  January  8. 1986,  the 
Commission  took  formal  action  and 
listed  the  blowout  penstemon  as  an 
endangered  species  under  the  authority 
of  the  Nebraska  Nongame  and 
Endangered  Species  Conservation  Act. 
The  Commission  suggested  Box  Butte 
County  be  added  to  the  list  of  county 
occurrences  and  that  only  55-60  percent 
of  the  populations  occur  on  Federal 
lands.  According  to  the  Commission, 
justifying  listing  on  the  basis  of  the 
number  of  individuals  may  not  be 
appropriate  because  of  the  large 
fluctuation  in  plant  numbers  from  year- 
to-year.  The  Service  has  considered 
these  corrections  and  suggestions  and 
has  made  appropriate  changes  in  this 
final  rule. 

A  professor  at  the  University  of 
Nebraska,  Department  of  Agronom.y, 
supported  the  listing  and  submitted  his 
estimate  of  2,100  ±  200  plants  as  being 
the  1986  population.  He  estimated  the 
population  percentage  on  Federal  land 


to  be  between  25  and  50  percent.  He 
also  commented  that  population 
numbers  tend  to  fluctuate  greatly  from 
year  to  year.  The  Service  has 
incorporated  these  comments  into  the 
final  listing. 

Whiskey  Basin  Consultants 
commented  that  currently  available 
information  supports  listing  this  species 
as  endangered,  but  that  additional 
surveys  are  needed  to  further  document 
the  occurrence  of  blowout  penstemon. 
The  Soil  Conservation  Service  (SCS) 
questioned  the  advisability  of  listing  the 
species  without  further  survey  of  its 
range  and  pointed  out  that  Penstemon 
haydenii  is  now  listed  as  a  State 
endangered  species.  However,  no 
supporting  biological  information  was 
received  from  these  commenters,  and 
the  Service's  decision  to  list  the  species 
is  based  on  the  best  information 
currently  available,  which  indicates  a 
small  number  of  populations. 

A  former  part-owner  of  a  site 
supporting  Penstemon  haydenii 
concurred  that  the  species'  numbers 
have  decreased  in  the  past  50  years  and 
recommended  methods  to  increase  the 
blowout  habitat. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Penstemon  haydenii  should  be 
classified  as  an  endangered  species. 
Procedures  found  at  section  4(a)(1)  of 
the  Endangered  Species  Act  (16  U.S.C. 
1531  et  seq.]  and  regulations  (50  CFR 
Part  424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  were 
followed.  A  species  may  be  determined 
to  be  an  endangered  or  threatened 
species  due  to  one  or  more  of  the  five 
factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
Penstemon  haydenii  Watson  (blowout 
penstemon)  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction.  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

Successful  control  of  unstable  sand 
dunes  has  resulted  in  restriction  of  the 
required  blowout  habitats  of  Penstemon 
haydenii.  The  blowouts  where  the 
species  grow  are  conical  or  irregularly- 
shaped  craters  that  are  scooped  out  of 
sand  by  the  swirling  action  of  prevailing 
westerly  winds.  Because  of  successful 
dune  stabilization  programs  that  protect 
farmlands  in  the  sandhills,  the  species 
does  not  have  adequate  habitat  to 
invade.  The  decrease  in  extent  of 
blowouts  also  has  made  dispersal  to  the 
fewer  remaining  natural  blowouts  more 
difficult. 


B.  Overutilizotion  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

The  species  is  attractive  and  has  been 
cultivated.  Horticultural  collecting  is  a 
potential  threat  for  such  a  species 
known  from  so  few  individuals. 

C.  Disease  or  Predation 
None  known. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Penstemon  haydenii  is  listed  as 
endangered  under  the  Nebraska 
Nongame  and  Endangered  Species 
Conservation  Act  (sections  37-430  to  37- 
438.  Nebraska  Revised  Statutes),  which 
regulates  possession,  transportation, 
exportation  from  the  State,  processing, 
sale  or  offer  for  sale,  or  shipment  of  the 
species  within  the  State.  Under  the 
provisions  of  50  CFR  Parts  25  through  28. 
the  Service  provides  some  protection  for 
the  species  on  refuge  lands. 
Approximately  55-60  percent  of  known 
populations  are  on  Service  refuge  land 
and  40-45  percent  are  on  State  and 
private  lands.  The  Endangered  Species 
Act  will  provide  additional  protection  of 
this  species  through  section  7 
(interagency  cooperation)  requirements 
and  through  section  9.  which,  among 
other  things,  prohibits  removal  and 
reduction  to  possession  of  listed  plants 
on  areas  under  Federal  jurisdiction. 

£.  Other  Natural  or  Manmade  Factors 
Affecting  its  Continued  Existence 

Penstemon  haydenii  comprises  nine 
small  populations  that  consist  of  a  total 
of  approximately  2,100  individuals.  The 
small  population  size  makes  the  species 
vulnerable  to  localized  environmental 
changes.  In  addition,  the  species 
occupies  a  successional  niche  in  the 
development  and  eventual  revegetation 
of  blowout  habitats.  As  the  vegetational 
cover  in  these  areas  increases.  P. 
haydenii  undergoes  local  extirpation. 
The  species  is  not  only  rare,  but  does 
not  appear  vigorous  at  the  known 
localities,  possibly  because  these 
blowouts  have  reached  a  stage  of 
revegetation  that  exceeds  the  optimum 
habitat  conditions  for  the  species,  and 
the  number  of  new  blowouts  is 
decreasing. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Penstemon 
haydenii  as  endangered.  With  only 
about  2.100  individuals  known  and 
stabilization  of  blowout  complexes 
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causing  further  declines,  endangered 
status  seems  an  accurate  assessment  of 
the  species'  condition.  For  the  reasons 
stated  below,  no  critical  habitat 
designation  is  included  in  this  rule. 

Critical  Habitat 

Section  4(a)(3)  of  the  Endangered 
Species  Act,  as  amended,  requires  that, 
to  the  maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  a  species  is 
determined  to  be  endangered  or 
threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  Penstemon  haydenii  at  this 
time.  This  species  depends  on  early 
successional  stages  in  the  revegetation 
of  sandhill  blowouts  for  its  habitat.  Such 
blowouts  are  transient  features  of  the 
sandhill  topography,  and  a  critical 
habitat  designation  reflecting  the 
present  habitat  occupied  by  the  species 
would  quickly  become  inappropriate  as 
present  blowouts  become  stabilized  and 
new  ones  develop.  Even  supposing  that 
critical  habitat  could  be  kept  in  a  state 
of  revision  to  reflect  the  varying  range  of 
the  species,  such  public  identification  of 
habitat  would  be  inadvisable  for  such 
an  attractive  and  conspicuous  flowering 
plant,  which  could  easily  be  exposed  to 
vandalism  or  horticultural  collecting.  All 
involved  parties  and  landowners  will  be 
notified  of  the  location  and  importance 
of  protecting  this  species'  habitat. 
Protection  of  this  species'  habitat  will  be 
addressed  through  the  recovery  process 
and  through  the  section  7  jeopardy 
standard.  Thus,  the  Service  concludes 
that  designation  of  critical  habitat  for 
this  species  would  be  neither  practical 
nor  beneficial  to  its  conservation  and 
therefore  is  not  prudent. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  pnvate  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provided  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  collecting  and  trade 
are  discussed,  in  part,  below. 


Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat  if  it  is  being  designated. 
Regulations  implementing  this 
interagency  cooperation  provision  of  the 
Act  are  codified  at  50  CFR  Part  402. 
Section  7(a)(2)  requires  Federal  agencies 
to  ensure  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  of  a 
listed  species  or  to  destroy  or  adversely 
modify  its  critical  habitat.  If  a  Federal 
action  may  affect  a  listed  species  or  its 
critical  habitat,  the  responsible  Federal 
agency  must  enter  into  formal 
consultation  with  the  Service.  Some 
management  actions,  such  as 
stabilization  of  sand  dunes  by  the  U.S. 
Fish  and  Wildlife  Service  and  the  Soil 
Conservation  Service,  might  adversely 
impact  this  species,  since  stabilization 
deprives  the  plant  of  suitable  habitat  for 
growth  and  reproduction.  There  may  be 
a  need  for  consultation  under  section  7 
regarding  the  Soil  Conservation 
Service's  partial  funding  of  private 
erosion-control  activities.  The  Fish  and 
Wildlife  Service  will  be  responsible  for 
assuring  that  management  of  the  two 
National  Wildlife  Refuges  on  which  this 
species  occurs  is  consistent  with 
maintaining  its  continued  survival.  The 
Service  will  also  seek  voluntary 
cooperation  with  private  landowners  in 
managing  habitat  suitable  for  this 
species,  and  may  undertake  re- 
establishment  of  populations  within 
former  range  on  Federal  or  other  lands. 

The  Endangered  Species  Act  and  its 
implementing  regulations  found  at  50 
CFR  17.61  and  17.62  set  forth  a  series  of 
general  prohibitions  and  exceptions  that 
apply  to  all  endangered  plants.  All 
prohibitions  of  section  9(a)(2)  of  the  Act, 
implemented  by  50  CFR  17.61,  apply. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export  any  endangered  plant, 
transport  it  in  interstate  or  foreign 
commerce  in  the  course  of  a  commercial 
activity,  sell  or  offer  it  for  sale  in 
interstate  or  foreign  commerce,  or 
remove  it  from  areas  under  Federal 
jurisdiction  and  reduce  it  to  possession. 
Certain  exceptions  can  apply  to  agents 
of  the  Service  and  State  conservation 
agencies.  The  Act  and  50  CFR  17.62  also 
provide  for  the  issuance  of  permits  to 
carry  out  otherwise  prohibited  activities 
involving  endangered  plant  species 
under  certain  circumstances.  With 


respect  to  P.  haydenii.  few  permits  are 
expected  to  be  sought  or  issued,  since 
the  species  is  not  common  in  cultivation 
or  in  the  wild.  Requests  for  copies  of  the 
regulations  on  plants  and  inquiries 
regarding  them  may  be  addressed  to  the 
Federal  Wildlife  Permit  Office,  U.S.  Fish 
and  Wildlife  Service,  Washington,  DC 
20240  (703/235-1903). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969.  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973.  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25. 1983  (48  PR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals.  Plants 

(agriculture). 

Regulation  Promulgation 

Accordingly.  Part  17,  Subchapter  B  of 
Chapter  1,  Title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below:  j 

PART  17— [AMENDED] 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 
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Authority:  Pub.  L.  93-205.  87  Stat.  884:  Pub,  2.  Amend  §  17.12(h)  bv  adding  lhp 

L  94-359,  90  Stat.  911:  Pub.  L,  95-632.  92  Stat.  following,  in  alphabetical  order  under 

3751:  Pub.  L.  96-159,  93  Stat,  1225:  Pub.  L  97-  Scrophulariaceae.  to  the  List  of 

304,  96  Stat.  1411  (16  U.S.C.  1531  et  seq).  Endangered  and  Threatened  Plants: 


§  17.12     Endangered  and  threatened 
plants. 

•         •  •         •         * 

(h)  •    •    • 


o^OC^vS 


SCJenlrfic  name 


Gommor  riarne 


Htsiooc  range 


Siaijs  W^ier  ksiec 


Cntical 
haOrtai 


Special 
rules 


Scroprxjianaceae — Snapdragon  !ar-i>tv 
Penstomor  hsyrte<m 


Blowout  P©r>5temor 


USA  ^^E; 


Dated:  August  3,  1987. 
Susan  Recx«, 

Acting  Assistant  Secretary  for  Fjs.h  and 
Wildlife  and  Parks. 

[FR  Doc,  87-20021  Filed  b-ZA-Q-.  8:45  arr,] 
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Vol.  52.  No.  169 

Tuesday.  September  1.  1987 


This   section   of   the  FEDERAL   REGISTER 
contains   notices  to  the  pubfic  of  the 
proposed  issuance  of  rules  and 
regulations.   The  purpose  of  ttiese  notices 
IS   to  give  Interested   persons  an 
opportunity  to  participate  in  the  rule 
making   pnor  to   the  adoption   of  the   final 
Oiles, 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

7CFRPart210 

Revision  of  Contract  Duration  tor 
Food  Service  Management  Company 
Contracts 

AGENCY:  Food  and  Nurition  Service, 

USDA. 

ACTION:  Proposed  rule 

SUMMARY:  This  document  proposed  to 
amend  Part  210,  National  School  Lunch 
Program,  to  increase  the  number  of 
allowable  annual  renewals  of  contracts 
between  school  food  authorities  and 
food  service  management  companies 
from  2  to  4.  This  proposal  responds  to  a 
number  of  comments  on  this  matter 
which  were  received  by  the  Department 
in  connection  with  the  interim  rule  that 
revised  and  reorganized  Part  210  (51  FR 
34864,  September  30,  1986).  Since  the 
proposal  that  preceded  the  interim  rule 
contained  no  change  to  existing  contract 
duration  requirements,  the  Department 
wishes  to  provide  more  specific  notice 
of  Its  intent  to  address  that  issue  than 
was  provided  in  that  particular 
rulemaking.  The  Department  is 
proposing  this  rule  to  provide  a 
potentially  more  stable  environment  for 
school  food  service  operations  that  are 
conducted  in  whole  or  in  part  under 
contracts  with  food  service  management 
companies  and  to  decrease  the 
paperwork  and  administrative  burden  of 
school  food  authorities  that  have  such 
contracts. 

DATE:  To  be  assured  of  consideration, 
comments  must  be  postmarked  no  later 
than  November  2.  1987. 

ADDRESS:  Comments  should  be  sent  to 
Lou  Pastura,  Branch  Chief,  Policy  and 
Program  Development  Branch,  Child 
.Nutrition  Division,  Food  and  Nutrition 
Service,  USDA.  Alexandria,  Virginia 
22302.  All  written  submissions  will  be 
available  for  public  inspection  in  Room 
509,  3101  Park  Center  Drive,  Alexandria, 
Virginia  22302,  during  regular  business 


hours  (8:30  a.m.  to  5:00  p.m.)  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Pastura  at  the  address  listed  above 
or  call  (7031  756-3620. 
SUPPLEMENTARY  INFORMATION: 

Classification 

This  proposed  action  has  been 
reviewed  under  Executive  Order  12291 
and  has  been  classified  not  major.  We 
anticipate  that  this  proposal  will  not 
have  an  impact  on  the  economy  of  more 
than  SlOO  million.  No  major  increase  in 
costs  or  prices  for  program  participants, 
individual  industries,  Federal,  State  or 
local  government  agencies,  or 
geographic  regions  is  anticipated.  The 
proposal  is  not  expected  to  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  U.S. -based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

The  National  School  Lunch  Program  is 
listed  in  the  catalog  of  Federal  Domestic 
Assistance  under  .No.  10.555  and  is 
subject  to  the  provisions  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials  (See  7  CFR  Part 
3015,  Subpart  V,  48  FR  29112.  June  24, 
1983). 

This  proposal  has  also  been  reviewed 
with  regard  to  the  requirements  of  Pub. 
L.  96-354,  the  Regulatory  Flexibility  Act. 
The  Acting  Administrator  of  FNS  has 
certified  that  this  proposal  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  proposed  action  would  impose 
no  new  reporting  or  recordkeeping 
provisions  that  are  subject  to  Office  of 
Management  and  Budget  review  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
through  3520), 

Background 

Prior  to  1970,  school  food  authorities 
were  prohibited  from  contracting  with 
food  service  management  companies  to 
provide  meals  under  the  National 
School  Lunch  Program  (NSLP).  In  1970, 
the  NSLP  regulations  were  amended  to 
authorize  any  school  food  authority  to 
contract  with  a  food  service 
management  company  to  conduct  all  or 
part  of  its  feeding  operation  under  the 
Program.  No  restrictions  were  imposed 
on  the  duration  of  such  contracts. 


The  NSLP  regulations  were  again 
amended  in  1978  to  address  food  service 
management  companies.  Under  that 
amendment,  additional  requirements 
and  controls  were  imposed  upon  school 
food  authorities  contracting  with  food 
service  management  companies.  These 
provisions  have  remained  essentially 
unchanged  to  date  (7  CFR  210.16). 
Among  the  requirements  imposed  by  the 
amendment  was  a  contract  duration 
period  of  1  year  with  option  for  2 
renewals  of  1  year  each.  As  a  result,  the 
bidding  cycle  for  food  service 
management  company  contracts  cannot 
exceed  3  years.  In  the  1978  rulemaking, 
the  Department  originally  proposed  that 
contracts  be  for  1  year  only  with  no 
option  for  renewal.  However,  in 
response  to  substantial  commenter 
concern  over  such  a  restrictive  contract 
period,  the  Department  provided  the 
renewal  option  in  the  final  rule. 

On  February  12, 1985,  the  Department 
published  a  proposed  rewrite  of  Part  210 
in  the  Federal  Register  (50  FR  5950).  This 
proposal  was  intended  to  reorganize 
and  clarify  the  NSLP  regulations  as  well 
as  to  make  several  substantive  policy 
changes.  No  change  was  proposed  in  the 
duration  of  food  service  management 
company  contracts  and  only  one 
comment  was  received  on  this  provision 
(7  CFR  210.16(d).  Consequently,  no 
change  to  the  provision  was  made  in  the 
interim  rewrite  of  Part  210  which  was 
published  on  September  30,  1986  (51  FR 
34864).  After  the  interim  rule  was 
published.  82  commenters  addressed  the 
duration  of  contract  provision.  Seventy- 
nine  of  these  recommended  change  to 
the  provision;  10  recommended  a  1  year 
contract  with  an  option  for  up  to  four 
yearly  renewals  (i.e.  a  maximum  5-year 
bidding  cycle)  and  69  recommended  that 
the  restriction  on  contract  renewals  be 
eliminated  entirely  so  that  each  school 
food  authority  could  determine  the 
contract  duration  best  suited  to  its  own 
circumstances.  However,  as  previously 
indicated,  this  issue  will  not  be  resolved 
in  the  final  rewrite  of  Part  210  since  the 
Department  wishes  to  provide  more 
specific  notice  to  all  members  of  the 
affected  public  of  its  intent  to  address 
the  issue. 

The  concerns  of  commenters  who 
recommended  that  the  contract  duration 
provision  be  lengthened  or  eliminated 
fall  into  two  general  categories.  First, 
commenters  indicated  that  the 
maximum  3-year  duration  of 
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management  company  contracts  worked 
against  the  overall  stability  of  school 
food  service  operations.They  cited  the 
adverse  impact  on  food  service 
employees  of  frequent  potential  or 
actual  changes  in  management,  the 
inability  of  companies  to  provide  capital 
equipment  to  enhance  food  service 
operations  in  the  absence  of  a  suitable 
contract  period  over  which  to  amortize 
such  equipment,  and  the  large  amount  of 
management  company  resources 
expended  on  developing  proposals  and 
responding  to  bid  requests  which  could 
be  better  spent  on  Program  operations. 
Secondly,  commenters  complained  of 
the  paperwork  and  administrative 
burden  on  school  food  authorities  which 
results  from  the  current  3-year  maximum 
bidding  cycle. 

The  Department  is  sensitive  to 
commenter  concerns  on  this  issue. 
particularly  those  dealing  with 
excessive  administrative  burden  and 
paperwork.  However,  the  Department  is 
also  committed  to  ensuring  that  the 
procurement  of  services  from  food 
service  management  companies  is 
conducted  in  a  maimer  that  provides 
appropriate  open  and  free  competition 
consistent  with  the  objectives  and 
requirements  of  the  NSLP.  This 
commitment  is  in  keeping  with  the 
procurement  standards  established  for 
Federal  grant  programs  under  Office  of 
Management  and  Budget  Circular  A-10 
The  Department  beheves  there  is 
sufficient  merit  in  commenter  concerns 
to  warrant  extending  the  maximum 
contract  duration  period  from  3  to  5 
years.  The  Department,  therefore,  is 
proposing  to  allow  up  to  four  annual 
renewals  of  food  service  management 
company  contracts  rather  than  the 
current  two.  This  action  would  provide 
administrative  relief  to  school  food 
authorities  and  food  service 
management  companies  alike  and  would 
contribute  to  a  more  stable  food  service 
environment  in  those  school  food 
authorities  contracting  with  food  service 
management  companies.  The 
Department  believes  that  the  maximum 
5 -year  bidding  cycle  resulting  from  this 
proposal  coupled  with  the  current 
termination  provision  which  allows  a 
school  food  authority  to  cancel  a  food 
service  management  company  contract 
for  cause  with  60-day  notification,  will 
continue  to  provide  a  climate  conducive 
to  free  and  open  competition  and 
satisfactory  contract  performance.  The 
Department  intends  that  this  proposed 
provision  would  apply  to  contracts  with 
food  service  management  companies 
signed  after  the  effective  date  of  any 
final  rule  change. 


List  of  Subjects  in  7  CFR  Part  210 

Food  assistance  programs.  National 
School  Lunch  Program.  Commodity 
School  Program,  Grant  programs — 
Social  programs.  Nutrition.  Children, 
Rpporiing  and  recordkeeping 
requirements.  Surplus  agncultural 
commodities. 

Accordingly,  Part  210  is  amended  as 
follows; 

PART  210— NATIONAL  SCHOOL 
LUNCH  PROGRAM 

1.  The  authority  citation  for  Part  210 
continues  to  read  as  follows: 

Authority:  Sees.  2-12.  60  Stat  230.  as 
amended,  sec.  10.  80  Stat  889.  as  amended:  W 
Stat.  270:  42  U.S.C.  1751-1760. 1779.  unless 
otherwise  noted 

§210.16    [Amended] 

2.  In  §  210.16,  paragraph  (d]  is 
amended  by  removing  the  number  "2" 
and  adding,  in  its  place,  the  number  "4". 

Date:  August  19.  1987 
Anna  Kondratas, 
Adwinistralor 
[FR  Doc.  87-20053  Filed  8-31-87:  &45  am| 
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Federal  Crop  Insurance  Corporation 
7  CFR  Part  423 


12.       lAmdt.  No.  1  (Doc.  No.  4645S)] 

Flaxseed  Crop  Insurance  Regulations 

AGENCY:  Federal  Crop  Insurance 
Corporation.  USD.A. 
ACTION:  Proposed  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  [FCIC]  proposes  to  amend 
the  Flaxseed  Crop  Insurance 
Regulations  (7  CFR  Pari  423).  effective 
for  the  1988  crop  year.  The  intended 
effect  of  this  proposed  rule  is  to 
maintain  the  effectiveness  of  the  present 
Flaxseed  Crop  Insurance  Regulations 
only  through  the  1987  crop  year.  It  is 
proposed  in  a  separate  document  that 
the  provTsions  currently  contained  in 
this  Part  will  be  issued  as  an 
endorsement  to  the  newly  issued  7  CFR 
Part  401.  General  Crop  Insurance 
Regulations  as  §  401.116.  Flaxseed 
Endorsement,  effective  for  the  1988  and 
succeeding  crop  years.  7  CFR  Part  401  is 
a  standard  set  of  regulations  and  a 
master  policy  for  insunng  most  crops 
which  substantially  reduces:  (1)  The 
time  involved  in  amendment  or  revision: 
(2)  the  necessity  of  the  present 
repetitious  review  process;  and  (3)  the 
volume  of  paperwork  processed  by 
FCIC.  The  aulhonty  for  the 


promulgations  of  this  rule  is  the  Federal 
Crop  Insurance  Act.  as  amended. 
DATE:  Written  comments  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  October  1. 1987. 
to  be  sure  of  consideration. 

ADDRESS:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  should  be 
sent  to  Peter  F.  Cole.  Office  of  the 
Manager.  Federal  Crop  Insurance 
Corporation.  Room  4090.  South  Building, 
US  Department  of  Agriculture. 
Washington.  DC  20250  Written 
comments  w-ill  be  available  for  public 
inspection  m  the  Office  of  the  Manager, 
Room  4090.  South  Building.  U.S. 
Department  of  Agriculture.  Washington, 
DC  during  regular  business  hours, 
Monday  through  Friday, 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F.  Cole.  Secretary.  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture.  Washington.  DC  20250, 
telephone  (202)  447-3325. 

SUPPLEMENTARY  INFORMATION:  Th:S 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
August  1.  1990. 

E.  Ray  Fosse.  Manager,  FQC.  (1)  has 
determined  that  this  section  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in; 
(a)  An  annual  effect  on  the  economy  of 
Si 00  million  or  more;  (b)  m.ajor  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  Federal,  State,  or 
local  governments,  or  a  geographical 
region:  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U  S, -based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets:  and  (2) 
certifies  that  this  action  will  not 
increase  the  Federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act:  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115.  June  24.  1983. 
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This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  As.sessment  nor  an 
Environmental  impact  Statement  is 
needed. 

Background 

FCIC  has  published  over  40  policies  to 
cover  insurance  on  that  many  different 
crops.  Many  of  the  regulations  and 
policies  contain  identical  language, 
which,  if  changed  requires  that  over  40 
different  policies  be  changed,  both  in  the 
Code  of  Federal  Regulations  (CFR)  and 
the  printed  policy  language.  This 
repetition  of  effort  is  both  inefficient  and 
expensive.  FCIC,  therefore,  has 
published  in  7  CFR  Part  401,  one  set  of 
regulations  and  one  master  policy  to 
contain  that  language  which  is  identical 
in  most  of  the  policies  and  regulations. 

As  revisions  on  individual  policies  are 
necessary.  FCIC  proposes  to  publish  a 
"crop  endorsement"  which  will  contain 
the  language  of  the  policy  unique  to  that 
crop,  and  any  exceptions  to  the  master 
policy  language  necessary  for  that  crop. 
When  an  endorsement  is  published  as  a 
section  to  Part  401,  effective  for  a 
subsequent  crop  year,  the  present  policy 
contained  in  a  separate  part  of  Chapter 
IV  will  be  terminated  at  the  end  of  the 
crop  year  then  in  effect. 

In  order  to  clearly  establish  that  7 
CFR  Part  423  will  be  effective  only 
through  the  end  of  the  1987  crop  year, 
FCIC  herein  proposes  to  amend  the 
subpart  heading  of  these  regulations  to 
specify  that  such  will  be  the  case. 

It  is  proposed  that  the  new  Flaxseed 
Endorsement  will  be  published  as  an 
endorsement  to  7  CFR  Part  401 
(§  401.116.  Flaxseed  Endorsement),  and 
become  effective  for  the  1988  and 
succeeding  crop  years.  Upon  final 
publication,  the  provisions  of  the 
Flaxseed  Crop  Insurance  Regulations, 
now  contained  in  7  CFR  Part  423,  would 
be  superseded.  Therefore.  FCIC 
proposes  to  amend  the  subpart  heading 
to  provide  that  7  CFR  Part  423  be 
effective  for  the  1986  and  1987  crop 
years  only. 

List  of  Subjects  in  7  CFR  Part  423 

Crop  insurance.  Flaxseed. 

Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.). 
the  Federal  Crop  Insurance  Corporation 
hereby  passes  to  amend  the  Subpart 
heading  to  the  Flaxseed  Crop  Insurance 
Regulations  (7  CFR  Part  423).  as  follows: 


PART  423— [AMENDED] 

1.  The  Authority  citation  for  7  CFR 
Part  423  continues  to  read  as  follows: 

Authority:  Sees.  506,  516,  Pub.  L.  75-430,  52 
Stat.  73,  77,  as  amended  (7  U.S.C.  1506, 1516). 

2.  The  subpart  heading  in  7  CFR  Part 
423  is  revised  to  read  as  follows: 

Subpart— Regulations  for  ttie  1986  and 
1987  Crop  Years. 

Done  in  Washington,  DC.  on  July  24  1987. 
E.  Ray  Fosse, 

Manager,  Federnl  Crop  Insurance 
Corporation. 

|FR  Doc.  87-20024  Filed  8-31-87;  8:45  am] 
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7  CFR  Part  431 

[Amdt.  No.  1;  (Doc.  No.  4646S)] 

Soybean  Crop  Insurance  Regulations 

agency:  Federal  Crop  Insurance 
Corporation.  USDA. 
ACTION:  Proposed  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  Soybean  Crop  Insurance  Regulations 
(7  CFR  Part  431),  effective  for  the  1988 
crop  year.  The  intended  effect  of  this 
proposed  rule  is  to  maintain  the 
effectiveness  of  the  present  Soybean 
Crop  Insurance  Regulations  only 
through  the  1987  crop  year.  It  is 
proposed  in  a  separate  document  that 
the  provisions  currently  contained  in 
this  part  will  be  issued  as  an 
endorsement  to  the  newly  issued  7  CFR 
Part  401,  General  Crop  Insurance 
Regulations  as  §  401.117,  Soybean 
Endorsement,  effective  for  the  1988  and 
succeeding  crop  years.  7  CFR  Part  401  is 
a  standard  set  of  regulations  and  a 
master  policy  for  insuring  most  crops 
which  substantially  reduces:  (1)  The 
time  involved  in  amendment  or  revision; 
(2)  the  necessity  of  the  present 
repetitious  review  process;  and  (3)  the 
volume  of  paperwork  processed  by 
FCIC.  The  authority  for  the  promulgation 
of  this  rule  is  the  Federal  Crop  Insurance 
Act,  as  amended. 

DATE:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  October  1, 1987. 
to  be  sure  of  consideration. 
ADDRESS:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  should  be 
sent  to  Peter  F.  Cole,  Office  of  the 
Manager,  Federal  Crop  Insurance 
Corporation,  Room  4090,  South  Building, 
U.S.  Department  of  Agriculture, 
Washington,  DC  20250.  Written 
comments  will  be  available  for  public 


inspection  in  the  Office  of  the  Manager, 
Room  4090,  South  Building,  U.S. 
Department  of  Agriculture,  Washington, 
DC  during  regular  business  hours, 
Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC,  20250, 
telephone  (202)  447-3325. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  data 
established  for  these  regulations  is 
October  1. 1990. 

E.  Ray  Fosse,  Manager,  FCIC,  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more:  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S. -based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  section  will  not 
increase  the  Federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115,  June  24. 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 


Background 

FCIC  has  published  over  40  policies  to 
cover  insurance  on  that  many  different 
crops.  Many  of  the  regulations  and 
policies  contain  identical  language, 
which,  if  ctianged  requires  that  over  40 
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different  policies  be  changed,  both  in  the 
Code  of  Federal  Regulations  (CFR)  and 

the  printed  policy  language.  This 
repetition  of  effort  is  both  inefficient  and 
expensive.  FCIC,  therefore,  has 
published  in  7  CF'R  Part  401,  one  set  of 
regulations  and  one  master  policy  to 
contain  that  language  which  is  identical 
in  most  of  the  policies  and  regulations. 

As  revisions  on  individual  policies  are 
necessary.  FCIC  proposes  to  publish  a 
"crop  endorsement"  which  will  contain 
the  language  of  the  policy  unique  to  that 
crop,  and  any  exceptions  to  the  master 
policy  language  necessary  for  that  crop. 
When  an  endorsement  is  published  as  a 
section  to  Part  401.  effective  for  a 
subsequent  crop  year,  the  present  policy 
contained  in  a  separate  part  of  Chapter 
IV  will  be  terminated  at  the  end  of  the 
crop  year  then  in  effect. 

In  order  to  clearly  establish  that  7 
CFR  Part  431  will  be  effective  only 
through  the  end  of  the  1987  crop  year. 
FCIC  herein  proposes  to  amend  the 
subpart  heading  of  these  regulations  to 
specify  that  such  will  be  the  case. 

It  is  proposed  that  the  new  Soybean 
Endorsement  will  be  published  as  an 
endorsement  to  7  CFR  Part  401 
(§  401.117.  Soybean  Endorsement),  and 
become  effective  for  the  1988  and 
succeeding  crop  years.  Upon  final 
publication,  the  provisions  of  the 
Soybean  Crop  Insurance  Regulations, 
now  contained  in  7  CFR  Part  431,  would 
be  superseded.  Therefore,  FCIC 
proposes  to  amend  the  subpart  heading 
to  provide  that  7  CFR  Part  431  be 
effective  for  the  1986  and  1987  crop 
years  only. 

List  of  Subjects  in  7  CFR  Part  431 

Crop  insurance.  Soybean. 

Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.]. 
the  Federal  Crop  Insurance  Corporation 
hereby  proposes  to  amend  the  subpart 
heading  to  the  Soybean  Crop  Insurance 
Regulations  (7  CFR  Part  4,31).  as  follows; 

PART  431— [AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  431  continues  to  read  as  follows. 

Authority:  Sees  506,  516.  Pub  L.  75^30.  52 
Stat.  73.  7?.  as  amended  (7  U.S.C.  1506.  1516). 

2.  The  subpart  heading  in  7  CFR  Part 
431  is  revised  to  read  as  follows: 

Subpart— Regulations  for  the  198€  and 
1987  Crop  Years 


Done  ;n  Washington.  DC.  on  )uly  24,  1987 
E.  Ray  Fosse. 

Manager.  Federal  Crop  Insurance 

Corporation. 

|FR  Doc.  87-20025  Filed  a-31-a7;8:45  am) 
BILUMG  COM  M10-0»-*l 


Agricultural  Marketing  Service 
7  CFR  Parts  1136  and  1139 

I  Docket  Nos.  AO-30»-A27  and  AO-374- 
A11)] 

Milk  in  the  Great  Basin  and  Lake  Mead 
Marketing  Areas;  Extension  of  Time 
for  Filing  Exceptions  on  Proposed 
Amendments  to  Tentative  Marketing 
Agreements  and  to  Orders 

agency:  Agricultural  Marketing  Service, 
rSDA. 

ACTION:  Extension  of  ti.me  for  filing 
exceptions  to  proposed  rule. 

summary:  This  notice  extends  the  tim.e 
for  filing  exceptions  to  a  recommended 
decision  issued  ]uly  14. 1987,  concerning 
proposed  amendments  to  the  Great 
Basin  and  Lake  Mead  milk  marketing 
orders.  The  Holstem-Friesian 
Association  of  America  requested 
additional  time  to  complete  exceptions 
to  the  recommended  decision. 
date:  Exceptions  now  are  due  on  or 
before  September  4,  1987, 
ADDRESS:  Exceptions  (four  copies] 
should  be  filed  with  the  Hearing  Clerk. 
Room  1079,  South  Building,  United 
States  Department  of  Agriculture, 
Washington,  DC  20250, 

FOR  FURTHER  INFORMATtON  CONTACT: 

Ccr.stdnce  M,  Brenner.  Marketing 
Specialist,  USDA/A.MS/Dairy  Division, 
Order  Formulation  Branch,  Room  2968, 
South  Building,  P.O.  Box  96456, 
Washington,  DC  20090-6456  [202]  447- 
(7183). 

SUPPLEMENTARY  INFORMATION:  Prior 

docunie.'Us  in  ike  proceeding: 

Notice  of  Hearing:  Issued  February  6, 
1986:  published  February  11,  1986  (51  FR 
5070). 

Proposed  Suspension:  Issued  July  29, 
1986:  published  August  4.  1986  (51  FR 
27866). 

Suspension  Order  Issued  September 
2,  1986:  published  September  5,  19^  (51 
FR  31759). 

Recommended  Decision:  Issued  July 
14,  1987;  published  July  21, 1987  (52  FR 
27372), 

Notice  is  hereby  given  that  the  time 
for  filing  exceptions  to  the 
recommended  decision  with  respect  to 
the  proposed  amendments  to  the 
tentative  marketing  agreements  and  to 
the  orders  regulating  the  handling  of 


milk  in  the  Great  Basin  and  Lake  Mead 
marketing  areas  which  was  issued  July 
14, 1987,  is  hereby  extended  to 
September  4, 1987. 

This  notice  is  issued  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601  through  674).  and  the 
applicable  rules  of  practice  and 
procedure  governing  the  formulation  of 
marketing  agreements  and  marketing 
orders  (7  CFR  Part  900). 


List  of  Subjects  m 
1139 


CFR  Parts  1136  and 


Milk  marketing  orders,  .Milk.  Dairy 
products. 

The  authority  citation  for  7  CFR  Parts 
1136  and  1139  continues  to  read  as 
follows: 

Authority:  Sees.  1-19.  48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

Signed  at  Washington,  DC,  on  August  26, 

1987. 

J.  Patrick  Boyle, 

A  dmiiustrotor.  Agricultural  Marketing 

Service. 

;FR  Doc.  87-20020  Filed  8-31-87;  8:45  amj 

BILLING  C00£  341&-02-II 


Farmers  Home  Administration 

7  CFR  Parts  1942,  1951,  and  1955 

Revision  of  Procedure  to  Service 
Community  Program  Loans  Sold  to  the 
Private  Sector  With  Servicing  To  Be 
Performed  in  the  Private  Sector 

AGENCY:  Farmers  Home  Administration, 

rsnA. 

ACTION:  Proposed  rule. 

su^SMARV:  The  Farmers  Home 
Administration  (FmHA)  proposes  to 
amend  its  regulation  to  exclude  the 
servicing  of  loans  sold  without 
insurance  by  FmHA  to  the  private  sector 
with  8er\'icing  to  be  performed  in  the 
private  sector.  This  action  is  necessary 
to  clearly  establish  servicing 
responsibilities  for  such  loans. 

DATE:  Comments  must  be  received  on  or 
before  September  16, 1987. 
ADDRESSES:  Submit  written  comments 
in  duplicate  to  the  Office  of  the  Chief, 
Directives  Management  Branch.  Farmers 
Home  Administration,  USDA,  South 
Building,  Room  5348,  14th  and 
Independence  Avenue  SW., 
Washington,  DC  20250.  All  written 
comments  made  pursuant  to  this  notice 
will  be  available  for  public  inspection 
on  weekdays  between  the  hours  of  8:15 
a.m  and  4:45  p.m  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bonnie  S.  Justice,  Loan  Officer, 
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Community  Facilities  Division,  P'armers 
Home  Administration,  U.S.  Department 
of  Agriculture.  Room  6304.  South 
Agriculture  Building,  Washington,  DC 
20^50:  telephone  (202)  382-1490. 
SUPK^MENTARY  INFORMATION:  This 
proposed  action  has  been  reviewed 
under  L'SDA  procedures  established  in 
Departmental  Regulation  1512-1.  which 
implements  Executive  Order  12291,  and 
has  been  determined  to  be  "nonmajor" 
since  the  annual  effect  on  the  economy 
is  less  than  $100  million  and  there  will 
be  no  significant  increase  in  cost  or 
prices  for  consumers;  individual 
industries;  Federal.  State,  or  Local 
Government  agencies;  or  geographic 
regions.  Furthermore,  there  will  be  no 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940, 
Subpart  G,  'T.nvironmental  Program'". 
FmHA  has  determined  that  this  action 
does  not  constitute  a  major  Federal 
action  sisnificantly  affecting  the  quality 
of  the  human  environment  and  in 
accordance  with  the  National 
En\  ironmental  Policy  Act  of  1969  Pub.  L. 
91-190,  an  Environmental  Impact 
Statement  is  not  required. 

The  Administrator.  Farmers  Home 
Atlministration.  has  determined  that 
because  of  the  limited  scope  of  this 
action,  and  tne  requirements  of  the 
Omnibus  Budge'  Reconciliation  Act  of 
1986  (Pub.  L.  9^509)  (OBRA)  and  the 
Joint  Resolution  Making  Continuing 
Appropriations  for  1987  (Pub.  L,  99^591). 
a  fifteen-day  comment  period  is 
necessary  and  adequate.  The  Farmers 
Home  Administration  is  required  to 
complete  the  sale  of  part  of  its 
Community  Programs  loan  portfolio  to 
the  private  sector  no  later  than 
September  30,  1987.  Loans  will  be  sold 
to  the  private  sector  with  servicing  to  be 
performed  in  the  private  sector  as 
provided  by  OBRA.  After  the  sale  they 
will  not  be  serviced  by  the  Farmers 
Home  Administration  as  Agency  held 
loans.  Pursuant  to  OBR.A  the  Secretary 
of  .Agriculture  will  determine  prior  to 
sale  that  the  private  servicing 
arrangements  will  m.eet  statutory 
requirements.  The  fifteen-day  comment 
period  will  allow  sufficient  time  for 
interested  and  affected  persons  to 
provide  comments. 

This  change  affects  the  following 
FmHA  programs  as  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  and  is 
subject  to  the  provisions  of  Executive 
Order  12372  which  requires 


intergovernmental  consultation  with 

State  and  local  officials.  (7  CFR  Part 

3015,  Subpart  V,  38  FR  29112,  June  24, 

1983;  49  FR  22875,  May  31, 1984;  50  FR 

14088,  April  10, 1985]: 

Sec. 

10.418    Water  and  Waste  Disposal  Systems 

for  Rural  Communities. 
10.423    Community  Facilities  Loans. 

Discussion       I 

FmHA  is  authorized  by  the  Omnibus 
Budget  Reconciliation  Act  to  sell  loans 
to  the  private  sector  with  servicing  to  be 
performed  in  the  private  sector.  This 
proposed  action  is  to  clearly  establish 
servicing  responsibilities  for  such  loans 
and  to  clarify  in  FmHA's  ser\'icing 
regulations  to  show  that  those  loans  will 
be  serviced  in  the  private  sector.  This 
proposed  action  will  provide  that  future 
changes  to  FmHA  regulations  will  not 
be  applicable  to  such  loans. 

List  of  Subjects 

7  CFR  Part  1942 

Community  development.  Community 
facilities,  Loan  programs — Housing  and 
community  development,  Loan  security, 
Rural  areas,  Waste  treatment  and 
disposal — Domestic,  Water  supply — 
Domestic. 

7  CFR  Part  1951 

Account  servicing;  Grant  programs — 
Housing  and  community  development; 
Reporting  requirements;  Rural  areas: 
Subsidies. 

7  CFR  Part  1955 

Foreclosure;  Government  acquired 
property;  Government  property 
management. 

Accordingly,  FmHA  proposes  to 
amend  Chapter  XVIIL  Title  7.  Code  of 
Federal  Regulations  as  follows: 

PART  1942— ASSOCIATIONS 

1.  The  authority  citation  for  Part  1942 
continues  to  read  as  follows: 

Authority;  7  U.S.C.  1989;  16  U.S.C.  1005;  7 
CFR  2.23;  7  CPU  2.70. 

Subpart  A— Community  Facility  Loans 

2.  §  1942.1  is  amended  by 
redesignating  paragraph  (c)  as 
paragraph  (d)  and  by  adding  a  new 
paragraph  (c)  to  read  as  follows: 

§  1942.1     General. 

■         •         •         *         • 

(c)  Loans  sold  without  insurance  by 
FmHA  to  the  private  sector  will  be 
serviced  in  the  private  sector  and  will 
not  be  serviced  under  this  subpart.  The 
provisions  of  this  subpart  are  not 
applicable  to  such  loans.  Future  changes 


to  this  subpart  will  not  be  made 
applicable  to  such  loans. 


PART  1951— SERVICING  AND 
COLLECTIONS 

3.  The  authority  citation  for  Part  1951 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  42  U.S.C.  1480;  5 
use.  301;  7  CFR  2.23;  7  CFR  2.70. 

Subpart  E— Servicing  of  Community 
Program  Loans  and  Grants 

4.  §  1951.201  is  revised  to  read  as 
follows; 

§1951.201    Purpose. 

This  subpart  prescribes  the  policies, 
authorizations,  and  procedures  for 
servicing  Community  Water  and  Waste 
Disposal  System  loans  and  grants, 
Community  Facility  Loans,  Industrial 
Development  grants,  loans  for  Grazing 
and  other  shift-in-land  use  projects. 
Association  Recreation  loans. 
Association  Irrigation  and  Drainage 
loans,  Watershed  loans  and  advances, 
Resource  Conservation  and 
Development  loans,  Economic 
Opportunity  Cooperative  loans,  loans  to 
Indian  Tribes  and  Tribal  Corporations, 
loans  to  Timer  Development 
Organizations,  Rural  Renewal  loans  and 
Energy  Impacted  Area  Development 
Assistance  Program  grants.  Loans  sold 
without  insurance  by  the  Farmers  Home 
Administration  to  the  private  sector  will 
be  serviced  in  the  private  sector  and 
will  not  be  serviced  under  this  subpart. 
The  provisions  of  this  subpart  are  not 
applicable  to  such  loans.  Future  changes 
to  this  subpart  will  not  be  made 
applicable  to  such  loans. 

Subpart  O— Servicing  Cases  Where 
Unauthorized  Loans(s)  or  Other 
Financial  Assistance  Was  Received — 
Community  and  Insured  Business 
Programs 

5.  §  1951.701  is  revised  to  read  as 
follows: 

§195i.701    Purpose. 

This  subpart  prescribes  the  policies 
and  procedures  for  servicing  Community 
and  Business  Program  loans  and/or 
grants  made  by  Farmers  Home 
Administration  (FmHA)  when  it  is 
determined  that  the  borrower  or  grantee 
was  not  eligible  for  all  or  part  of  the 
financial  assistance  received  in  the  form 
of  a  loan,  grant,  or  subsidy  granted,  or 
any  other  direct  financial  assistance.  It 
does  not  apply  to  guaranteed  loans. 
Loans  sold  without  insurance  by  the 
FmHA  to  the  private  sector  will  be 
serviced  in  the  private  sector  and  will 
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not  be  serviced  under  this  subpart.  The 
provisions  of  this  subpart  are  not 
applicable  to  such  loans.  Future  changes 
to  this  subpart  will  not  be  made 
applicable  to  such  loans. 

PART  1955— PROPERTY  MANAGEMENT 

6.  The  authority  citation  for  Part  1955 
continues  to  read  as  follows: 

Authority:  7  L'  S  C.  1989:  42  U.S.C.  1480;  5 
U.S.C.  301;  7  CFR  2  23;  7  CFR  2.70. 

Subpart  A— Liquidation  of  Loans 
Secured  by  Real  Estate  and 
Acquisition  of  Real  and  Chattel 
Property 

7.  §  1955.1  IS  revised  to  read  as 
follows: 

§  1955.1     Purpose. 

This  subpart  delegates  authority  and 
prescribes  procedures  for  the  liquidation 
of  Farmers  Home  Administration 
(FmHA)  loans  identified  ;n  §  1955.3  jd) 
and  (e)  of  this  subpart  and  acquisition  of 
property  by  voluntary  conveyance  to  the 
Government,  by  foreclosure  of  security 
instrumeuis,  by  exercise  of  the 
Government's  redemption  rights,  and 
certain  other  actions  which  result  in 
acquisition  of  property  by  the 
Government.  When  FmHA  elects  to 
liquidate  a  guaranteed  loan  other  thu.n 
Business  and  Industrial  iBl^Ij  under  the 
contract  of  guarantee,  the  liquidation 
will  be  completed  according  to  this 
Subpart.  Liquidations  of  guaranteed  B&l 
loans  will  be  effected  upon  direction 
from  the  Assistant  Administrator, 
Community  and  Business  Programs.  For 
Community  Programs  and  insured  B&i 
actions  involving  loans  secured  by  other 
than  real  or  chattel  property,  the  case 
will  be  forwarded  to  the  National  Offii.e 
for  prior  review  and  guidance. 
Community  Program  loans  sold  without 
insurance  by  the  FmHA  to  the  private 
sector  will  be  serviced  in  the  private 
sector  and  will  not  be  serviced  under 
this  subpart.  The  provisions  of  this 
subpart  are  not  applicable  to  such  loans. 
Future  changes  to  this  subpart  will  not 
be  made  applicable  to  such  loans. 

Subpart  B — Management  of  Property 

8.  §  1955.51  is  amended  by  adding  a 
new  paragraph  (d)  to  read  as  follows: 

§  1955.51    Purpose. 

»  •  •  *  • 

(d)  Community  Program  loans  sold 
without  insurance  by  the  FmHA  to  the 
private  sector  will  be  serviced  in  the 
private  sector  and  will  not  be  serviced 
under  this  subpart.  The  provisions  of 
this  subpart  are  not  applicable  to  such 
loans.  Future  changes  to  this  subpart 


will  not  be  made  applicable  to  such 
loans. 

Date:  August  26,  1987. 
Vance  L.  Clark. 
Adniinistrator.  Farmers  Home 
Administration. 

[FR  Doc,  87-20079  Filed  6-31-87;  8:45  am| 
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7  CFR  Parts  1951  and  1965 

Security  Servicing  for  Single  Family 
Housing  (SFH)  Loans 

AGENCY:  Farmers  Home  Administration, 
USUA. 

action:  Proposed  rule. 

SUMMARY:  Farmers  Home 
.Administration  (FmHA)  proposes  to 
amend  its  regulations  regarding  the  sale 
of  FmHA  financed  property  by  a 
borrower  when  the  FmHA  debt  and 
authorized  selling  expenses  exceeds  the 
market  value  of  the  property.  This 
action  is  being  taken  to  expand  the 
Agency's  regulations  on  security 
servicing.  The  intended  effect  is  to 
provide  FmHA  borrowers  with  the 
opportunity  to  voluntarily  sell  the 
property  if  necessary,  while  assisting 
the  Agency  in  reducing  the  number  of 
properties  acquired  into  inventory 
th.rough  voluntan,'  conveyance. 
DATE:  Comments  must  be  submitted  on 
or  before  November  2,  1987. 
ADDRESSES:  Submit  written  comments 
in  duplicate  to  the  Chief.  Directives  and 
Forms  Management  Branch,  Farmers 
Home  Administration,  U.S.  Department 
of  Agriculture.  Room  6,348,  South 
Agriculture  Building,  14'h  Street  and 
Independence  .Avenue,  SW., 
Washington,  DC  20250.  All  written 
comments  made  pursuant  to  this 
publication  will  be  available  for  public 
inspection  during  regular  work  hours  at 
*he  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  ].  Villano,  Senior  Realty 
Specialist,  Single  Family  Housing, 
Servicing  and  Property  Management 
Division,  FmHA,  USDA.  Room  5309, 
South  Agriculture  Building.  Washington, 
DC  20250.  Telephone  (202)  382-14.52. 
SUPPLEMENTARY  INFORMATION:  This 

proposed  rulemaking  has  been  reviewed 
under  USDA  procedures  established  in 
Departmental  Regulation  1512-1  which 
im;p!ements  Executive  Order  12291  and 
has  been  classified  as  "nonmajor."  It 
will  not  result  in  an  annual  effect  on  the 
economy  of  SlOO  million  or  more:  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 


significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets 

The  SFH  program  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.410 — Low  Income  Housing 
Loans  and  No,  10.417 — Very  Low 
Income  Housing  Repair  Loans  and 
Grants.  For  the  reasons  set  forth  in  the 
Final  Rule  related  Notice(s)  to  7  CFR 
Part  3015.  Subpart  V.  this  program  is 
excluded  from  the  scope  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940, 
Subpart  G,  Environmental  Program.  It  is 
the  determination  of  FmHA  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment,  and. 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  Pub. 
L.  91-90,  an  Environmental  Impact 
Statement  is  not  required. 

This  proposed  rule  has  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  [5  U.S.C.  601 
through  612].  The  undersigned  has 
determined  and  certified  by  signature  of 
this  document  that  this  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Current  FmHA  regulations  [7  CFR  Part 
1965,  Subpart  C.  §  1965.125|a)(2)] 
authorize  FmHA  officials  to  consent  to 
the  sale  of  SFH  security  property  for  less 
than  the  debt  if  the  proposed  selling 
price  is  at  least  equal  to  the  current 
market  value  of  the  property  as 
determined  by  FmHA.  Where  the 
purchaser  is  buying  the  property  with 
personal  funds  or  is  obtaining  credit 
from  a  source  other  than  FmH.A,  and 
cash  proceeds  are  available  at  closing. 
FmHA  regulations  further  permit  costs 
"'   "  *  which  the  seller  customarily  or 
legally  must  pay  to  convey  title  and 
include  but  are  not  limited  to:  A  real 
estate  broker's  commission,  no  more 
than  three  discount  points  to  enable  the 
buyer  to  obtain  credit  from  another 
lender  provided  they  are  not  being  paid 
to  reduce  the  purchaser's  interest  rate, 
real  estate  taxes,  preparation  of  the 
deed,  abstract  fees,  termite  inspection, 
and  deed  or  other  revenue  stamps."  to 
be  deducted  from  the  (cash)  sales 
proceeds  before  applying  the  remainder 
to  the  FmHA  debt. 

Said  authority  provides  FmHA 
borrowers  with  an  incentive  to  sell  their 
house  when  there  is  no  equity  in  the 
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property  Due  to  the  poor  economy  in 
many  of  the  rural  areas  in  which  FmHA 
finances,  property  values  have  declined 
causing  the  FmHA  debt  to  exceed 
market  value.  This  authority  has 
assisted  many  borrowers  to  sell  their 
FmHA  financed  property  where  they 
have  needed  or  desired  to  sell  same  due 
to  employment,  health,  or  other  reasons. 

A  problem  arises,  however,  when  a 
FmHA  borrower  proposes  to  sell  the 
property  and  an  FmHA  applicant 
desires  to  purchase  the  house  and 
assume  the  existmg  FmHA  debt.  Where 
the  FmHA  debt  exceeds  market  value, 
current  FmMA  regulations  authorize  the 
debt  to  be  assumed  at  the  market  value. 
In  these  cases,  there  are  no  cash 
proceeds  available  at  closing  for  the 
FmHA  borrower/seller  to  pay  necessary 
closing  costs  such  as  attorney  fees,  a 
real  estate  broker's  commission,  etc. 
This  lack  of  cash  proceeds  generally 
precludes  any  such  sales  of  an  FmHA 
financed  property  to  an  FmHA  program 
applicant,  which  is  contrary  to  Agency 
policy. 

If  borrowers  cannot  sell  their 
property,  the  next  method  to  voluntarily 
liquidate  their  FmHA  indebtedness  is 
voluntary  conveyance.  In  a  voluntary 
conveyance,  a  borrower  conveys  title  to 
the  FmHA  financed  property  to  FmHA 
in  exchange  for  a  full  or  partial 
satisfaction  of  the  debt.  In  most  cases, 
FmHA  will  accept  the  voluntary 
conveyance  and  take  title  to  the 
property.  The  agency  is  then  responsible 
for  making  the  property  readily 
marketable  through  repairs,  selling  the 
property,  and  then  paying  all  expenses 
incident  to  the  sale  such  as  transfer 
costs  and  a  real  estate  broker's 
commission.  This  process  is  very 
lengthy  and  costly  to  the  Government. 
Since  FmHA  eventually  pays  the  selling 
expenses  incident  to  the  sale,  we 
believe  it  would  be  proper,  reasonable, 
rational,  and  in  the  Government's  best 
interest  to  authorize  payment  of 
necessarv'  selling  expenses  when  the 
borrower  proposes  to  sell  the  property 
and  there  are  insufficient  funds  at  the 
closing  to  pay  same.  Such  a  policy 
would  be  consistent  with  existing 
regulations  which,  as  previously 
mentioned,  authorize  the  Government  to 
accept  less  than  market  value  for 
payment  of  the  indebtedness  when  cash 
proceeds  are  available. 

Due  to  the  aforementioned  reasons, 
FmHA  has  determined  that  payment  by 
the  Agency  of  authorized  selling 
expenses  when  necessary  to 
consummate  a  sale  is  reasonable  and 
proper.  Additionally,  said  action  is 
necessary  and  rational  as  the  Agency 
would  be  assisting  its  borrowers  in 


furthering  the  objectives  of  the  program 
while  reducing  the  number  of  properties 
acquired  into  inventory  and  the  high 
costs  associated  with  same. 

Accordingly,  FmHA  proposes  to 
expand  and  clarify  its  existing 
regulations  to  permit  the  Agency  to  pay 
for  expenses  on  behalf  of  the  borrower 
incident  to  the  sale  of  their  house  when 
sufficient  funds  are  not  available  to  pay 
same.  Further,  consistent  with  existing 
Agency  regulations  regarding  voluntary 
conveyances  [See  7  CFR  Part  1955. 
Subpart  A,  §  1955.10(c)(2)].  settlement  of 
a  junior  lien(s)  is  also  authorized  when 
determined  to  be  in  the  Government's 
best  financial  interest. 

List  of  Subjects 

7  CFR  Part  1951 

Account  servicing.  Rent  subsidies. 
Subsidies. 

7  CFR  Part  1965 

Administrative  practice  and 
procedure,  Loan  programs.  Housing  and 
community  development.  Low  and 
moderate  income  housing — Rental 
Rural  areas. 

Therefore,  as  proposed,  Chapter  XVII 
of  Title  7,  Code  of  Federal  Regulations, 
is  amended  as  follows: 

PART  1951— SERVICING  AND 
COLLECTIONS 

1.  The  authority  citation  for  Part  1951 
continues  to  read  as  follows: 

Authority:  7  U.SC.  1989:  42  U.S.C.  1480:  5 
U.S.C.  301;  7  CFR  2.23;  7  CFR  2.70. 

Subpart  M— Servicing  Cases  Where 
Unauthorized  Loan  or  Other  Financial 
Assistance  Was  Received — Single 
Family  Housing 

§  1951.612    (Amended] 

2.  In  §  1951.612(a)(l)(iii),  the  first 
sentence  is  amended  by  changing  the 
reference  "§  1965.125(a)(4)"  to 

"§  1965.125(a)(3)." 

PART  1965— REAL  PROPERTY 

3.  The  authority  citation  for  Part  1965 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  41  U.S.C.  2942;  42 
U.S.C.  1480:  5  U.S.C.  301;  7  CFR  2.23;  7  CFR 
2.70;  29  FR  14764;  33  FR  9850. 

Subpart  C— Security  Servicing  for 
Single  Family  Rural  Housing  Loans 

4.  In  §  1965.125.  paragraph  (a)(3)  is 
removed,  paragraph  (a)(4)  is 
redesignated  as  (a)(3).  and  paragraph 
(a)(2)  is  revised  to  read  as  follows: 


1965.125 

(a)  •  •  • 


Liquidation 


UM  I 


(2)  Consent  to  sale  when  the  FmHA 
debt  and  authorized  selling  expenses 
exceed  market  value.  If  a  borrower 
proposes  to  sell  the  property  for  an 
amount  which  will  be  insufficient  to  pay 
the  FmHA  debt,  prior  lien(s).  if  any.  and 
authorized  selling  expenses,  the  County 
Supervisor  will  take  a  financial 
statement  from  the  borrower  on  Form 
FmHA  431-3  "Household  Financial 
Statement  and  Budget"  to  determine  if 
they  have  reasonable  ability  to  pay  all 
or  a  substantial  portion  of  the 
authorized  selling  expenses.  In  making 
this  determination,  consideration  will  be 
given  to  the  borrower's  moving  and 
relocation  expenses  and  the 
Government's  prospects  of  acquisition 
of  the  property  by  voluntary  conveyance 
or  foreclosure  and  related  costs  of  same. 
The  County  Supervisor  will  appraise  the 
property  and  may  consent  to  the  sale  if 
the  proposed  sale  price  is  not  less  than 
the  market  value. 

(i)  Authorized  selling  expenses. 
Authorized  selling  expenses  are  those 
which  the  seller  customarily  or  legally 
must  pay  to  convey  title  and  include  but 
are  not  limited  to:  A  real  estate  broker's 
commission  which  does  not  exceed  the 
prevailing  rate  for  the  sale  of  similar 
property  in  the  area,  no  more  than  three 
points  to  enable  the  buyer  to  obtain 
credit  from  another  lender  provided  they 
are  not  being  paid  to  reduce  the 
purchaser's  interest  rate,  real  estate 
taxes,  junior  liens  in  the  same  manner 
as  outlined  in  §  1955.10(c)(2)  of  Subpart 
A  of  Part  1955  of  this  chapter, 
preparation  of  the  deed,  abstract  fees, 
termite  inspection,  and  deed  or  other 
revenue  stamps. 

(ii)  Closing  the  transaction.  In  no  case 
will  the  borrower  (seller)  receive  any 
cash  proceeds  from  the  sale. 
Distribution  of  funds  will  be  handled  as 
follows: 

(A)  Where  there  are  sufficient  cash 
proceeds  at  closing,  the  entire  sales 
proceeds,  minus  prior  liens,  if  any,  and 
authorized  selling  expenses,  must  be 
applied  to  the  FmHA  debt. 

(B)  Where  cash  proceeds  are  not 
available  (such  as  in  the  case  of  an 
assumption)  or  are  insufficient  to  pay 
authorized  selling  expenses.  FmHA  may 
pay  said  expenses  necessary  to 
consummate  the  transaction  by 
preparation  of  Standard  Form  1034. 
"Public  Voucher  For  Purchases  And 
Expenses  Other  Than  Personal,"  and 
submission  of  Form  FmHA  2024-1, 
"Miscellaneous  Payment  System." 
according  to  FmHA  Instruction  2024-P 
(available  in  any  FmHA  office)  and  the 
respective  F^orms  Manual  Insert  (FMI). 
Expenses  so  vouchered  will  be  charged 
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to  the  borrower's  (seller's)  account  as  a 
recoverable  cost  item. 

(iii)  Release  from  liability.  When 
consent  under  this  paragraph  is  given, 
the  County  Supervisor  is  authorized  to 
release  the  FmHA  security 
instrument(s).  When  necessary  to 
comply  with  State  law,  a  State 
Supplement  approved  by  OGC  will 
prescribe  procedures  for  releasing 
security  instruments  when  the  debt 
evidenced  therein  is  not  satisfied  in  full. 
Release  of  the  borrower  from  liability 
for  the  deficiency  is  covered  in 
§  1965.127(a)(4)  and  (b)  of  this  subpart. 
*         •         *         •         • 

DdU'd:  |une9.  1987. 
Vance  L  Clark. 
Administrator,  Farmers  Home 
Administration. 

[FR  Doc.  87-19584  Filed  8-31-67:  8:45  am) 
BILLtNG  CODE  341(MI7-W 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  No.  87-CE-14-AD1 

Petition  of  the  Aircraft  Owners  and 
Pilots  Association  (AOPA)  For 
Recision  of  Airworthiness  Directive 
87-08-08 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Petition  for  rulemaking. 

SUMMARY:  This  notice  publishes  for 

public  comment  a  sum.mary  of  the 
Aircraft  Owners  and  Pilots  Association 
(AOPA)  petition  dated  may  28,  1987.  as 
amended  by  their  letter  of  August  3. 
1987.  This  petition  seeks  the 
modification  of  Airworthiness  Directive 
(AD)  87-0&-08.  The  AD  requires  a  wing 
spar  inspection  of  certain  Piper  Aircraft 
Corporation  Models  PA-28  and  PA-32 
airplanes,  and  was  issued  as  a  result  of 
a  spar  failure  which  occurrpd  March  30. 
1987.  The  petitioner  contends  that  the 
serv  ice  histories  of  the  identified 
airplanes  having  spar  cracks  played  an 
integral  part  in  the  development  of  the 
fatigue  and  the  FAA  should  consider 
requiring  compliance  only  on  airplanes 
with  a  history  of  extensive  low-level 
flight  or  other  abnormal  flight 
conditions.  The  petitioner  further 
requests  that  the  AD  compliance  times 
be  modi*'ied  or  adjusted  to  reduce 
scheduling  conflicts  since  no  cracks 
have  been  reported  on  airplanes  with 
less  than  6100  hours. 

Publication  of  this  notice  is  not 
intended  to  affect  the  legal  status  of  the 
petition  or  its  final  disposition. 


DATE:  Comments  must  be  received  on  or 
before  October  1,  1987. 

FOR  FURTHER  INFORMATtON  CONTACT: 

Raymond  Boice.  Aerospace  Engi:-eer, 
Aircraft  Certification  Division.  6*31  East 
12th  Street.  1656  Federal  Building, 
Kansas  City.  Missouri  64106,  Telephone 

!81B)  374-5934, 

ADDRESSES:  Sent  comments  on  this 
petition  in  triplicate  to:  Federal  Aviation 
Administration.  Office  of  the  Regional 
Counsel.  Attn:  Rules  Docket.  Docket  No. 
87-CE-14-AD,  601  East  12th  Street,  1558 
Federal  Building,  Kans.js  City,  Missouri 
64106.  Comments  may  be  inspected  in 
Room  1558  weekdays,  except  Federal 
holidays,  between  the  hours  of  7:30  a.m. 
and  4:00  p.m.  In  addition,  the  FAA  is 
maintaining  an  information  docket  of 
comments  in  the  Office  of  the  Chief 
Counsel,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington.  DC  20591, 
Comments  may  be  inspected  in  Room 
915G  weekdays,  except  Federal 
holidays,  between  the  ^^ours  of  8:30  a.m. 
and  5:00  p.m, 
SUPPLEMENTARY  INFORMATION; 

Comments  Invited 

Interested  persons  are  invited  to 

submit  such  written  data,  views,  or 
arguments  on  the  petition  as  they  may 

desire.  Communicatior.s  should  identify 
the  docket  and  petition  number  and  be 
submitted  in  triplicate  to  the  Office  of 
Regional  Counsel.  Kansas  City. 
Missouri,  at  the  above  address.  All 
communications  recei\  ed  on  or  before 
the  closing  date  for  comments  will  be 
considered  before  taking  action  on  the  ^ 
petition.  All  comments  will  be  availab^ 
for  examination  in  the  FAA  docket. 

Interested  persons  may  obtain  a  copy 
of  the  petition  by  contdtting  the  person 
listed  above  ;n  the  parngraph  er'iJled 
"FOR  FURTHER  INFORMATION  CONTACT:." 

Although  this  notice  refers  to  the 
contents  of  the  petition  as  received  by 
the  FAA,  it  should  be  u:iderstood  that 
the  purpose  of  the  referpnce  is  to  receive 
public  comments  in  accordance  with 
FAA  procedures  governing  petitions  for 
rulemaking,  and  it  does  not  propose  a 
regulatory  rule  for  adoption  or  recision, 
represent  an  FAA  posit:,3n,  or  otherwise 
commit  the  F.AA  on  the  merits  of  the 
petition.  The  FAA  intends  to  consider 
the  merits  of  the  proposal  after  it  has 
had  an  opportunity  to  e\  aluate  the 
petition  matters  presented  and  all 
comments  received  from  the  public. 

The  Petition 

Accordingly,  the  Federal  Aviation 
Administration  publishes  this  notice  for 
public  comment  on  the  AOPA  petition 
for  recision  of  AD  87-08-08. 


Issued  in  Kansas  City.  Missouri  on  August 
14.  1987. 

Paul  K,  Bohr, 

Director.  Central  Region. 

|FR  Doc,  87-19995  Filed  8-31-«7;  8:45  am| 

BILLING  COOe  4910-13-11 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  36  and  67 

ICC  Docket  No*.  78-72,  80-286  and  8&-297, 
FCC  87-2721 

Common  Carrier  Services;  MTS  and 
WATS  Market  Structure;  Amendment 
of  the  Commission's  Rules  and 
Establishment  of  a  Joint  Board 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Supplemental  notice  of 
proposed  rulemaking. 


SUMMARY:  The  Commission  has  issued  a 
Supplemental  Notice  of  Proposed 
Rulemaking  seeking  comment  and  data 
on  the  appropriate  allocation  method 
and  recovery  mechanism  for  marketing 
expenses  (See  45  FR  41459,  June  19, 
1980),  In  a  .Memorandum  Opinion  and 
Order  on  Reronsideration.  summarized 
elsewhere  in  this  volum"  the 
Commission  granted,  m  part  petitions 
for  reconsideration  of  its  decision  to 
exclude  access  revenues  from  the 
allocation  factor  for  marketing 
expenses.  The  Commission  adop'ed  a 
new  §  36,3"2  of  its  rules,  which  will 
allocate  marketing  expenses  on  the 
basis  of  current  billings,  effective 
January  1, 1988. 

DATES:  Comments  and  data  must  be 
filed  on  or  before  September  28, 1987, 
and  reply  comments  on  or  before 
October  13,  1987, 

ADDRESS:  Federal  Communications 
Commission,  Washingtiir..  DC  2055-1 
FOR  FURTHER  INFORMATION  CONTACT; 
Cindy  Schor:.,iut.  Spec.al  Counsel 
Federal-State  Joint  Board  Matters, 
Accounting  and  Audits  Division, 
Common  Carrier  Bureau,  at  (202)  632- 
7.500. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  itie  Comm  s'-:;}n's 
Supplemental  Notice  of  f*^oposed 
Rulemaking,  CC  Docket  .\os.  78-72,  80- 
286  and  86-297,  FCC  87-272;  adopted 
August  14, 1987,  and  released  August  18, 
1987. 

The  full  text  of  Commission  decisions 
are  available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW..  Washington,  DC.  The 
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complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  2100  M  Street 
NW.,  Suite  140,  Washington.  DC  20037. 
(202)  857-3800. 

Summary  of  Supplemental  Notice  of 
Proposed  Rulemaking 

1.  Th3  Joint  Board  in  CC  Docket  No. 
86-297  recommended  that  the 
Commission  adopt  a  new  separations 
manual  intended  to  conform  separations 
procedures  to  the  recently  revised 
Uniform  System  of  Accounts  (USOA) 
and  to  simplify  the  separations  process.' 
The  Commission  adopted  the  new 
Separations  Manual  in  April  1987  which 
will  be  codified  as  the  new  Part  36  of  its 
rules  and  which  will  become  effective 
January  1.  1988.* 

2.  Under  the  current  separations 
procedures  of  Part  67  of  the 
Commission's  rules,  the  advertising  and 
sales  expenses  in  the  current  USOA 
Accounts  642  and  643  are  allocated 
between  the  jurisdictions  on  the  basis  of 
current  billing  for  local  and  toll  services 
(excluding  certain  billings  for  non- 
affiliated companies  and  those  in 
connection  with  intercompany 
settlements).'  Those  expenses  will  be 
included  in  the  new  Account  6610  in  the 
revised  USOA.  Under  new  separations 
procedures  recommended  by  the  Joint 
Board  and  adopted  by  the  Commission, 
billmgs  for  access  charges  will  be 
excluded  from  the  allocation  factor  for 
Account  6610  marketing  expenses. 

3.  The  Federal  Communications 
Commission  granted,  in  part, 
reconsideration  of  its  decision  to  adopt 
revisions  of  the  Separations  Manual, 
new  Part  36  of  its  rules,  recently 
recommended  by  the  Federal-State  Joint 
Board.  The  Commission  decided  to 
reconsider  its  decision  to  exclude  access 
revenues  from  the  allocation  factor  for 
marketing  expenses.  Thus,  as  an  interim 
measure,  in  the  new  §  36.372  of  the 
Commission's  rules  (effective  January  1, 
1988)  marketing  expenses  will  be 
allocated  on  the  basis  of  current  billings. 
The  Commission  did  not  act,  at  this  time 
on  other  reconsideration  issues. 

4.  The  Commission  referred  a 
permanent  resolution  of  this  issue  to  the 
joint  Board  in  CC  Docket  No.  80-286. 


'  Amcndmenl  of  i'drl  f,"  [New  Part  36)  of  the 
Commission's  Ruins  dnd  Establishment  of  Federal- 
Slate  joint  Board,  CC  Docket  No.  86-297.  FCC  87)-4. 
released  Apnl  a  1987,  2  FCC  Red  2.582  (1987) 
[Reiommemii'J Decssuw  and OrdprS. 

'  ^^TS  and  W.ATS  Market  Structure.  Amendment 
of  Pan  67  (New  Part  36)  of  the  Commission's  Rules 
and  EslatilishmenI  of  a  Federal-State  Joint  Board. 
CC  Docket  Nos.  78-72.  80-286  and  86-297.  FCC  87- 
134.  released  May  1   1987  2  FCC  Red  2,839  HfW^l 
{Rfpori  and  Ordt-r). 

'  47  CFR  07..-}6a. 


The  Commission  specified  certain 
question  for  comment  and  requested 
data  regarding  the  allocation  of 
marketing  expenses.  The  Commission 
asked  the  Joint  Board  to  recommend  a 
permanent  resolution  of  this  issue  by 
April  1. 1988.  The  Commission  also 
proposed  to  revise  the  Part  69  access 
apportionment  rules  for  Account  6610 
expenses  to  conform  to  any  separations 
rule  that  may  be  adopted  and  invited  the 
joint  Board  in  CC  Docket  No.  80-286  to 
recommend  an  appropriate  rule. 

5.  The  Commission  requested  that 
LECs  submit  data,  as  specified  in 
Appendix  B  of  the  Notice,  to  aid  the 
Joint  Board  and  the  Commission  in  the 
evaluation  of  alternative  allocation 
methods.  It  also  requested  that  LECs 
specifically  identify  their  Account  6610 
marketing  activities  that  are  related  to  a 
specific  jurisdiction.  The  Commission 
requested  that  parties  comment  on  the 
need  for  changes  in  the  procedures  for 
the  allocation  and  recovery  of  expenses 
in  Account  6610,  including  the 
desirability  of  excluding  all  or  some 
portion  of  access  revenues  from  the 
allocation  factor  or  factors  [e.g.. 
subscriber  line  or  carrier  common  line 
charge  revenues,)  and  the  ability  of 
carriers  to  directly  assign  some  portion 
of  Account  6610  expenses  to  the  state  or 
interstate  jurisdictions.  It  also  sought 
specific  proposals  for  alternative 
allocation  factors  and  cost  recovery 
mechanisms  that,  for  example,  may  not 
be  revenue-based,  or  may  incorporate  a 
weighting  factor  or  phase-in  approach. 

Comments 

6.  Interested  parties  may  file 
comments  and  data  on  the  issues 
discussed  above  on  or  before  September 
28, 1987,  and  reply  comments  on  or 
before  October  13. 1987.'' 

Regulatory  Flexibility  Act 

7.  We  certify  that  the  Regulatory 
Flexibility  Act  *  is  not  applicable  to  the 
rule  changes  we  are  proposing  in  this 
proceeding.  In  accordance  with  the 
provisions  of  section  605  of  the  Act,  a 
copy  of  this  certification  will  be  sent  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  at  the 
time  of  publication  of  a  summary  of  this 
Order  and  Notice  in  the  Federal 
Register.  As  part  of  our  analysis  of  the 
propo.sals  received  in  response  to  the 
Notice,  however,  the  Commission  will 
consider  the  impact  of  proposals  on 
small  telephone  companies,  i.e.,  those 
serving  50,000  or  fewer  lines.' 


Paperwork  Reduction  Act 

8.  We  have  analyzed  the  rules 
adopted  and  proposed  herein  with 
respect  to  the  Paperwork  Reduction  Act 
of  1980  '  and  have  concluded 
(tentatively  with  respect  to  the 
proposals)  that  they  will  not  impose  new 
or  modified  information  collection 
requirements  on  the  public.  In  addition, 
the  Notice  presented  herein  is  a  general 
solicitation  of  comments  from  the  public 
and,  as  such,  does  not  constitute  a 
collection  of  information.*  All  comments 
will  be  considered  in  this  proceeding. 
Parties  need  not  specifically  respond  to 
the  data  request  for  their  comments  to 
be  considered.  Therefore, 
implementation  of  the  requirements 
adopted  and  proposed  herein  will  not  be 
subject  to  approval  by  the  Office  of 
Management  and  Budget  as  prescribed 
by  the  Act. 

Ex  Parte  Contacts 

9.  For  purposes  of  the  non-restricted 
notice  and  comment  rulemaking 
proceeding  which  we  are  hereby 
initiating,  members  of  the  public  are 
advised  that  ex  parte  contacts  are 
permitted  from  the  time  the  Commission 
adopts  a  notice  of  proposed  rulemaking 
until  the  time  a  public  notice  is  issued 
stating  that  a  substantive  disposition  of 
the  matter  is  to  be  considered  at  a 
forthcoming  meeting  or  until  a  final 
order  disposing  of  the  matter  is  adopted 
by  the  Commission,  whichever  is  earlier. 
In  general,  an  ex  parte  presentation  is 
any  written  or  oral  communication 
(other  than  formal  written  comments, 
pleadings  and  oral  trguments)  between 
a  person  outside  the  Commission  and  a 
Commissioner,  Joint  Board  member,  or  a 
member  of  the  staff  of  the  Commission 
or  the  Joint  Board,  that  addresses  the 
merits  or  outcome  of  the  proceeding. 
Any  person  who  submits  a  written  ex 
parte  presentation  must  serve  a  copy  of 
that  presentation  on  the  Commission's 
Secretary  for  inclusion  in  the  public 
record.  Any  person  who  makes  an  oral 
ex  parte  presentation  presenting  data  or 


'  See  47  CFR  1.415  and  1.419. 
'5U.SC.  603 

'  Because  of  the  nature  of  local  exchange  and 
access  service,  this  Commission  concluded  that 


small  telephone  companies  are  dominant  in  their 
fields  of  operation  a,^d.  therefore,  are  not  small 
entitles  as  defined  hy  the  Regulatory  Flexibility  Act. 
See  MTS  and  WATS  Market  Structure.  93  FCC  2d 
241.  338-39  (1983),  Thus,  this  Commission  is  not 
required  by  the  terms  of  the  Act  to  apply  the  formal 
procedures  set  forth  therein  This  Com.mission  and 
the  Joint  Board  are  nevartheless  committed  to 
reducing  the  regulatory  burdens  on  small  telephone 
companies  whenever  possible  consistent  with  our 
other  public  interest  responsibilities.  Accordingly, 
we  have  chosen  to  utilize,  on  an  informal  basis, 
appropriate  Regulatory  Flexibility  Act  procedures  to 
analyze  the  effect  of  the  proposed  regulations  on 
small  telephone  companies. 

'  44  L'.S.C  501 

'  See  5  CFR  1320.7(k)(4). 


UM  I 
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arguments  not  already  reflected  in  that 
person's  written  comments,  memoranda, 
or  other  previous  filings  in  this 
proceeding,  shall  provide,  on  the  day  of 
the  oral  presentation,  a  written 
memorandum  to  the  Secretary  of  the 
Commission  (with  a  copy  to  the 
Commissioner,  joint  Board  member,  or 
staff  member  involved),  which 
summarizes  the  data  and  arguments  in 
the  ex  parte  presentation.  Each  such 
written  memorandum  must  state  on  its 
face  thai  the  Secretary  has  been  served, 
and  must  also  state  by  docket  number 
the  proceeding  to  which  it  relates.^ 

10.  In  reaching  their  decisions,  this 
Commission  and  the  Joint  Board  may 
consider  information  and  ideas  not 
contained  in  the  comments,  provided 
that  such  information  or  a  writing 
indicating  the  nature  and  source  of  such 
information  is  placed  in  the  public 
record  and  providing  that  the  reliance  of 
this  Commission  or  the  Joint  Board  on 
such  information  is  noted  m  the 
Recommended  Decision  and  Order  or 
the  Report  and  Order. 

11.  For  Joint  Board  actions,  special  e\ 
parte  rules  apply."*  For  Joint  Board 
actions,  all  written  materials  which  are 
not  filed  in  accordance  with  a  pleading 
cycle  established  by  the  Joint  Board 
shall  be  accompanied  by  a  Petition  for 
Leave  to  File  showing  cause  why  the 
material  should  be  considered  by  the 
Joint  Board.  The  Joint  Board  will  not 
consider  any  filing  made  outside  the 
authorized  pleading  cycle  and  received 
by  the  Commission  less  than  fifteen 
days  ' '  in  advance  of  a  Joint  Board 
meeting  at  which  the  Jomt  Board  is  to 
consider  the  subject  matter  of  that  filing. 
Written  ex  parte  presentations,  as 
defined  by  the  Commission's  rules,  need 
not  be  accompanied  by  a  Petition  for 
Leave  to  File  and  may  be  received  in  the 
discretion  of  the  Joint  Board  member  or 
staff  personnel  involved.  No  written  ex 
parte  presentations,  however,  shall  be 
made  during  the  fifteen  day  penod 
immediately  preceding  a  Joint  Board 
meeting  except  in  response  to  an  inquiry- 
initiated  by  a  member  of  the  Joint  Board 
or  its  staff. 

Ordering  Clause 

12.  Accordingly,  it  is  ordered.  That  the 
Joint  Board  in  CC  Docket  No.  80-286 


'  See  ^fnervl/y  Amerwimenl  of  Subpar!  H.  Part  1 
of  the  Commission  9  Rules  and  ReKulations 
Cuncemmg  Ex  Parte  CommuniCdUons  and 
Pprsentations  in  CoiDmission  Proceedings.  CE\. 
Docket  No  86-225  2  FCC  Red  3  Oil  (1987). 

'"Amendment  of  Part  67  of  Ihe  Commission  s 
Riilos  and  Eslabiishmenl  of  a  joinl  Boat^.  CC 
Dooel  No  80-2Bft.  89  FCC  2d  36  (19821. 

' '  In  calculaiir.g  this  fifteen  Ja>  penod.  neither 
Ihe  day  on  which  the  ma'enal  is  filed  nor  the  day  on 
which  the  loint  Board  meetins  is  scheduled  s.hall  bt? 
counted. 


shall  review  the  comments,  proposals 
and  data  and  prepare  recommendations 

to  this  Commission  on  the  issues  raised 
herein. 

List  of  Subjects  in  47  CFR  Parts  36  and 
67 

Communications  common  carrier, 
Telephone,  Uniform  system  of  accounts. 
Reporting  and  recordkeeping 
n?quirements.  junsdictional  separations 
procedures. 

This  action  is  taken  pursuant  to  47 
use.  154  (i)  and  (j),  201.  202.  205.  218, 
221(0).  403  and  410. 

Federal  Communications  Commission. 

William  }.  Tricarico, 

Secrt^tary. 

|FR  Doc  87-19260  Filed  8-31-87;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Endangered 
Status  for  the  James  Spinymussel 

agency:  Fish  and  Wildlife  Service. 

Interior. 

action:  Proposed  rule. 

summary:  The  Service  proposes  to 
determine  endangered  status  for  the 
James  spinymussel  [Pleurobema 
collina).  Critical  habitat  is  not  proposed. 
This  species  survives  only  in  a  few- 
headwater  streams  of  the  James  Ri\  er  in 
V'lrginia  and  West  Virginia.  This  action 
IS  being  taken  because:  (1)  The  range 
and  numbers  of  this  freshwater  mussel 
have  been  drastically  reduced  to  about 
5-10''e  of  historic  levels,  and  (2)  the  few- 
drainages  that  continue  to  support  the 
species  are  subject  to  threats  includmg 
invasion  of  essential  habitats  by  the 
exotic  Asiatic  clam  [CorbicuJa  fiuminec] 
end  potential  water  quality  degradation 
by  agricultural  and  silvicuiturai  ranoff. 
effluent  from  sewage  treatment  plants, 
and  chemical  spills.  This  proposal,  if 
m.ade  final,  would  implement  Federal 
protection  provided  by  the  EJidangered 
Species  Act  of  1973,  as  amended.  The 
Serv-ice  is  requesting  data  and 
comments  from  the  public  on  this 
proposal. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  November  2. 
1987.  Public  hearing  requests  must  be 
received  by  October  16.  1987. 
ADDRESSES:  Comments  and  matenals 
concerning  this  proposal  should  be  sent 
to  the  Annapolis  Field  Office.  U.S.  Fish 


and  Wildlife  Service.  1825B  Virginia 
Street.  Annapolis.  Maryland  21401 
Comments  and  matenals  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address 

FOR  FURTHER  INFOftMATION  CONTACT: 

Mr  G.  .Andrew  Moser  at  the  above 

address  (3€n /26&-63241, 

SUPPLEMENTARY  INFORMATION: 

Background 

The  James  spinymussel  w-as  firs! 
discovered  in  the  Calfpasture  River, 
Rockbridge  County.  Virginia,  by  T.  A. 
Conrad  in  1836  (Conrad  1846).  the 
species  was  orginally  described  by 
Conrad  (1837)  as  Unio  collinus.  It  has 
been  subsequently  placed  in  different 
genera  by  various  w-orkers.  Names  that 
refer  to  this  species  are  listed  in  the 
following  abbreviated  symonymy: 

Unio  collinus  Conrad.  1936:  Plate  36, 

Figure  2. 
Margaron  fUnioJ  collinus  (Conrad). — 

Lea  1852:23. 
Alasmidonta  collina  (Conrad). — 

Simpson  1900:669. 
Canthyria  collina  (Conrad). — Frierson 

1927:1946;  Stansberry  1971:14;  Clarke 

and  Neves  1984;  Zeto  and  Schmidt 

1984:147. 
Elliptio  (Canthyria)  collina  (Conrad). — 

Morrison  1955:20. 
Pleurobema  collina  (Conrad) — Boss  and 

Clench  1967:45;  Heard  1970:27.  Burch 

1975:12. 
Pleurobema  (LexingtoniaJ  collina 

(Conrad). — Johnson  1970:300. 
Fusconaia  (Lexingtonia}  collina 

(Conrad). — Johnson  and  Clarke 

1983:296. 

The  Service  recognized  the  fames 
spinymussel  under  the  name  Fusconaia 
collina  in  the  Review  of  Invertebrate 
Wildlife  for  Listing  as  Fjidangered  or 
Threatened  Species  (49  FR  21675:  May 
22,  1984),  Clarke  and  Neves  (1984) 
subsequently  determined  that  the  James 
spinymussel  uses  only  its  outer  gills  to 
brood  giochidia  and  is  therefore  not  a 
Fusconaia.  which  are  currently 
understood  to  use  all  four  gills  to  brood 
giochidia.  Clarke  and  Neves  (1984) 
suggested  placement  of  the  species  in 
the  genus  Canthyna,  because  of  the 
presence  of  spines  on  the  shell  and  some 
characters  of  the  soft  ansiomy.  The 
Service  believes  that  until  further  review 
and  evaluation  clarifies  the  taxonomic 
significance  of  these  characters,  the 
James  spinymussel  should  fc>e  recognized 
under  the  more  established  name 
Pleurobema  collina. 

The  Service's  Revnew  of  Invertebrate 
Wildlife  included  this  species  under  the 
common  name  "Virginia  spiny  mussel." 
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The  Service  is  following  the  list  of 
common  names  by  Turgeon  et  al.  (in 
press)  in  now  using  the  name  James 
spinymussel. 

The  shells  of  juvenile  James 
spinymussels  usually  bear  one  to  three 
short  but  prominent  spines  on  each 
valve.  The  shells  of  adults  usually  lack 
spines.  The  foot  and  mantle  of  the  adult 
are  conspicuously  orange  and  the 
mantle  is  darkly  pigmented  in  a  narrow 
band  around  and  within  the  edges  of  the 
branchial  and  anal  openings. 

Aside  from  the  James  spinymussel, 
only  two  other  freshwater  spined 
mussels  are  known  to  exist:  Elliptio 
(Canthyria)  spinosa.  a  large-shelled  and 
long-spined  species  know  only  from  the 
Altamaha  River  system  in  Georgia,  and 
Eliplio  (Canthynaj  steinstansana,  a 
species  with  intermediate  shell  size  and 
spine  length  found  only  in  the  Tar  River 
in  North  Carolina.  The  latter  species 
was  listed  as  endangered  on  June  27, 
1985  (50  FR  26575).  The  James 
spinymussel  has  a  smaller  shell  and 
shorter  spines  than  these  other  two 
species. 

The  James  spinymussel  has  been 
collected  on  sand  and  mixed  sand  and 
gravel  substrates,  generally  in  areas  of 
slow  to  moderate  current  and  relatively 
hard  water.  Like  other  freshwater 
mussels,  it  feeds  by  filtering  food 
particles  from  the  water,  a  characteristic 
that  makes  it  particularly  susceptible  to 
detrimental  effects  of  water-borne 
pollutants.  P.  coUina  also  shares  with 
other  freshwater  mussels  a  complex 
reproductive  cycle  in  which  the  mussel 
larvae  attach  for  a  short  time  to  a  fish 
host.  The  life  span,  time  of  spawning, 
host  fish  species,  and  many  other 
aspects  of  the  life  history  of  P.  coUina 
are  still  unknown. 

Collection  records  indicate  that  the 
Jam.es  spinymussel  was  once  widely 
distributed  in  the  James  River  drainage 
upstream  of  Richmond.  All  pre-1983 
records  for  the  species  are  from  Virginia 
(Clarke  and  Neves  1984).  They  include: 
the  James  River,  main  stem,  in 
Rockbridge,  Botetourt,  Fluvanna, 
Buckingham,  Goochland  and 
Cumberland  Counties;  the  Rivanna 
River  in  Fluvanna  County;  Mill  Creek  in 
Bath  County;  the  Calfpasture  River  in 
Rockbridge  County,  and  Johns  Creek  in 
Craig  County.  The  James  spinymussel 
was  first  reported  from  West  Virginia  in 
1984  (Zeto  and  Schmidt  1984).  According 
to  a  recent  Service-funded  survey  of  the 
James  River  drainage,  this  mussel  is 
now  restricted  to  Craig  and  Johns 
Creeks  in  Craig  and  Botetourt  Counties. 
Virginia,  and  Potts  Creek  in  Monroe 
County,  West  Virginia  (Clarke  and 
Neves  1984). 


Although  it  is  probable  that  the 
decline  of  the  James  spinymussel  began 
with  municipal  growth  and 
industrialization  of  cities  and  towns  in 
the  James  River  watershed,  much  of  the 
decline  has  occurred  in  the  last  20  years. 
The  species  remained  in  much  of  its 
historic  range  through  the  mid-1960's, 
but  has  since  disappeared  from  the 
majority  of  known  sites.  It  now  appears 
to  be  extirpated  from  90-95%  of  its 
historic  range,  with  survival 
documented  only  in  three  headwater 
creeks  in  the  James  River  drainage.  This 
restricted  distribution  makes  the  species 
vulnerable  to  threats  including  water 
quality  perturbations,  disease,  and 
displacement  by  expanding  populations 
of  the  exotic  Asiatic  clam  [Corbicula 
fluminea]. 

In  the  Federal  Register  on  May  22, 
1984  (49  FR  21675),  the  James 
spinymussel  was  included  in  category  2 
of  the  Service's  Review  of  Invertebrate 
Wildlife.  Category  2  comprises  those 
faxa  for  which  proposed  listing  is 
possibly  appropriate  but  for  which 
conclusive  data  on  biological 
vulnerability  are  not  available  to 
support  a  proposed  rule.  Additional 
data,  including  a  Service-funded  status 
survey  (Clarke  and  Neves  1984)  have 
provided  the  data  needed  to  support  a 
listing  proposal. 

Summary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.)  and 
regulations  (50  CFR  Part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  Lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  the  James  spinymussel 
[Pteurobema  coUina)  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

Results  of  a  recent  Service-funded 
survey  of  the  James  River  drainage 
(Clarke  and  Neves  1984)  indicate  that 
the  James  spinymussel  exists  only  in 
Craig  and  Johns  Creeks  in  Craig  and 
Botetourt  Counties,  Virginia,  and  a  short 
reach  of  Potts  Creek  in  Monroe  County, 
West  Virginia.  This  represents  a  very 
significant  reduction  (90-95%)  in  known 
range,  as  historic  records  indicate  that 
the  species  was  once  found  throughout 
much  of  the  James  River  drainage 
upstream  of  Richmond. 

Habitat  modification  has  been  a  major 
factor  in  the  James  spinymussel's  abrupt 


decline.  Adverse  habitat  changes 
including  dam  construction,  industrial 
pollution,  chemical  spills, 
channelization,  and  sewage  discharges 
have  occurred  at  various  locations 
within  the  species'  historic  range  in  the 
James  River  drainage.  Current  threats  to 
habitat  in  the  Craig/Johns  Creek  and 
Potts  Creek  watersheds  include  the 
following: 

(1)  Effluent  discharges  and  accidental 
discharges  of  chlorine  or  raw  sewage 
from  the  sewage  treatment  plant  at  New 
Castle,  Virginia; 

(2)  Erosion  and  siltation  resulting 
from  logging  operations  in  the  upper 
Craig  Creek  Watershed; 

(3)  Toxic  chemical  spills; 

(4)  Agricultural  runoff  including 
pesticides  and  fertilizers; 

(5)  Channelization. 

B.  Overutilization  of  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

Although  collection  was  probably  an 
insignificant  factor  in  this  species' 
decline,  it  is  becoming  a  problem  now 
that  the  species  is  rare.  Because 
additional  interest  in  the  spinymussel  is 
expected  to  be  generated  by  the  listing 
process,  the  Service  is  concerned  that 
this  problem  may  worsen  in  the  future. 

C.  Disease  or  Predation 

There  is  no  evidence  that  disease  or 
predation  has  been  a  problem  for  the 
James  spinymussel.  However,  extensive 
mussel  dieoffs,  possibly  caused  by  a  yet 
unknown  disease,  have  occurred 
recently  in  the  rivers  of  southwest 
Virginia,  in  the  Tar  River  in  North 
Carolina,  and  in  numerous  other 
locations.  The  Tar  River  dieoff, 
discovered  in  May  1986,  was 
particularly  severe,  killing  an  estimated 
75%  of  all  mussels  in  the  affected  beds 
(R.  Neves  personal  communication). 
Should  such  an  outbreak  occur  in  the 
Craig  Creek  or  Potts  Creek  drainages,  it 
would  pose  a  very  serious  threat  to  the 
James  spinymussel  because  of  the 
species'  restricted  range. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Virginia  State  law  (section  29-113) 
requires  a  permit  for  the  scientific 
collection  of  freshwater  mussels. 
However,  this  State  law  is  difficult  to 
enforce  and  does  not  protect  the  species' 
habitat  from  the  potential  impacts  of 
Federal  projects.  Federal  listing  would 
provide  protection  for  the  species  under 
the  Endangered  Species  Act  by  requiring 
a  Federal  permit  to  take  the  species  and 
requiring  Federal  agencies  to  consult 
with  the  Service  when  projects  they 
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fund,  authorize,  or  carry  out  may  affect 
the  species. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  its  Continued  Existence 

Much  of  the  James  River  drainage  has 
become  infested  by  the  Asiatic  clam 
(Corbicula  fluniinea],  a  species 
introduced  accidentally  from  Asia. 
Com.petition  from  this  non-native 
species  may  be  a  principal  cause  of  the 
Jumes  spinymussel's  decline.  Population 
densities  of  C.  fiuminea  in  excess  of 
l(XK)  individuals  per  square  meter  (about 
93  per  square  foot)  have  been  reported 
in  the  lames  River  downstream  of 
Richmond  (Diaz  1974).  Because  of  the 
Asiatic  clam's  high  population  densities, 
its  feeding  activity  may  significantly 
reduce  the  availability  of  phytoplankfon 
needed  by  the  spinymussel  for  food  and 
may  interfere  with  reproduction  of  the 
spinymussel  by  filtering  its  sperm  from 
the  water  column  (Clarke  1981].  Clarke 
and  Neves  (1984)  consider  the  temporal 
correlation  between  the  disappearance 
of  downstream  populations  of  the  James 
spinymussel  and  the  appearance  and 
proliferation  of  the  Asiatic  clam  to  be 
clear  evidence  that  the  spread  of 
Corbicula  is  one  of  the  chief  causes  of 
the  spinymussel's  decline. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  the  James 
spinymussel  as  endangered.  The 
mussel's  small  population  and  restricted 
distribution  make  it  vulnerable  to 
pollution  events,  disease,  and 
competition  from  exotic  species:  its 
range  has  greatly  narrowed  within  the 
immediate  past;  therefore,  threatened 
status  would  not  be  appropriate.  The 
reasons  for  not  proposing  critical  habitat 
for  this  species  are  discussed  below  in 
the  "Critical  Habitat"  section. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  critical  habitat  at  the  time  a 
species  is  determined  to  be  endangered 
or  threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  the  James  spmymussel  at 
this  time.  This  rare  mussel  is  ven,' 
unusual,  being  one  of  only  three  known 
species  of  spined  freshwater  mussels. 
There  is  a  small  but  significant  demand 
by  collectors  for  this  species.  Because  of 
this,  the  Service  believes  a  detailed 
description  of  the  species'  habitat, 
required  as  part  of  any  critical  habitat 
designation,  could  increase  the  species' 


vulnerability  to  illegal  taking  and 
increase  law  enforcement  problems. 
Therefore,  it  would  not  be  prudent  to 
designate  critical  habitat  for  this 
species.  Doing  so  would  draw  attention 
to  the  habitats  supporting  the  James 
spinymussel  and  risk  depletion  of  an 
already  limited  population. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Elndangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State. 
and  local  governments  and  private 
aaencies.  groups,  and  individuals.  The 
Endangered  Species  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  States  and  requires 
that  recovery  actions  be  carried  out  for 
all  listed  species.  Such  actions  are 
initiated  by  the  Service  following  listing. 
The  protection  required  of  Federal 
agencies  and  the  prohibitions  against 
taking  and  harm  are  discussed,  in  part. 
below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  speaes 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  informally  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in  destruction 
or  adverse  modification  of  proposed 
critical  habitat.  If  a  species  is  listed 
subsequently,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat,  if  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service. 

Federal  activities  that  could  impact 
the  James  spinymussel  and  its  habitat  in 
the  future  include,  but  are  not  limited  to, 
the  following:  issuance  of  permits  for 
mineral  exploration,  timber  sales, 
recreational  development,  stream 
alterations,  road  and  bndge  construction 
and  maintenance,  and  implementation 
of  forest  management  plans.  It  has  been 
the  experience  of  the  Service  that  the 
large  majority  of  section  7  consultations 


are  resolved  so  that  the  species  is 
protected  and  the  project  can  continue. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.21  set 
forth  a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 
wildlife.  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
take,  import  or  export,  ship  in  interstate 
commerce  in  the  course  of  a  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  any 
listed  wildhfe  species.  It  also  is  illegal  to 
possess,  sell,  delivery,  cany,  transport 
or  ship  any  such  wildlife  that  has  been 
illegally  taken.  Certain  exceptions  apply 
to  agents  of  the  Service  and  State 
conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  invoUnng 
endangered  wildlife  species  under 
certain  circumstances.  Applicable 
regulations  governing  permits  are  at  50 
CFR  17,22  and  17.23.  Such  permits  are 
available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  and/or  for  incidental  take  in 
connection  with  otherwise  lawful 
activities. 

Public  Comments  Solidted 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  accurate  and  as  effective  as  possible. 
Therefore,  any  comments  or  8ug.aestions 
from  the  public,  other  concerned 
governmental  agencies,  the  scientific 
community,  industry,  or  any  other 
interested  party  concerning  any  aspect 
of  these  proposed  rules  are  hereby 
solicited.  Commicnts  particularly  are 
sought  concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  the  James 
spinymussel; 

(2)  The  location  of  any  additional 
populations  of  the  James  spinjTnussel 
and  the  reasons  why  any  habitat  should 
or  should  not  be  determined  to  be 
critical  habitat  as  prov^ded  by  section  4 
of  the  Act; 

(3)  Additional  information  concerning 
the  range  and  distribution  of  this 
species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  the  James  spinymussel. 

Final  promulgation  of  the  regulations 
on  the  James  spinymussel  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  adoption  of  final  regulations  that 
differ  from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
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requested.  Requests  must  be  filed  within 
45  days  of  the  date  of  the  proposal.  Such 
requests  must  be  made  in  writing  (see 
ADDRESSES  section). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  by  the  National 
Environmental  Policy  Act  of  1969.  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Endangered  Species  Act  of 
1973.  as  amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25.  1983  (48  FR  49244). 
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Proposed  Regulation  Promulgation 

Accordingly,  it  is  hereby  proposed  to 
amend  Part  17,  Subchapter  B  of  Chapter 
I,  Title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authorify:  Pub.  L.  93-205,  87  Stat.  884:  Pub. 
L.  94-359,  90  Stat.  911:  Pub.  L.  95-632.  92  Stat. 
3751;  Pub.  L.  96-159.  93  Stat.  1225;  Pub.  L  97- 
304,  96  Stat.  1411  (16  U.S.C.  1531  et  seq.). 

2.  It  is  proposed  to  amend  §  17.11(h) 
by  adding  the  following,  in  alphabetical 
order  under  Clams,  to  the  List  of 
Endangered  and  Threatened  Wildlife: 


§17.11 
wildlife. 


(h) 


Endangered  and  threatened 


Speoes 


Common  name 


Scientilic  name 


Histonc  range 


Vedetxate 

population  wt>ere 

endangefed  of 

threatened 


Status 


Wi>en  feted 


Critical 
habitat 


Special 
rules 


CUMS 

Spinymussei      James     ( -  Virginia    Pleurobema  ( ~  Fusconam)  collina 

Spi'T>  rrHiSsel). 


Dated:  August  3. 1987. 
Susan  Recce, 

.4c  ;.'.•.>,'  .-\ssistant  Secretary  for  Fish  and 

1 1  'ildiife  and  Parks. 

[FR  Doc.  8"-20022  Filed  8-31-87;  8:45  am] 

BILLING  CODE  4310-S&-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  611  and  675 

IDocket  No.  70878-7178] 

Foreign  Fishing;  Groundfish  of  the 
Bering  Sea  and  Aleutian  Islands  Area 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 

ACTION:  Proposed  rule. 

summary:  .N'OAA  issues  a  proposed  rule 


to  implement  Amendment  11  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  in  the  Bering  Sea 
and  Aleutian  Islands  Area  (F.VIP)  which 
is  pending  approval  by  the  Secretary  of 
Commerce  (Secretary).  The  amendment 
would  (1)  establish  a  split  season 
apportionment  of  pollock  for  U.S. 
vessels  working  in  joint  ventures  with 
foreign  processing  vessels  (JVP).  and  (2) 
change  the  definition  of  prohibited 
species.  These  measures  are  intended  to 
respond  to  biological,  economic  and 
administrative  problems  identified  by 
the  North  Pacific  Fishery  Management 
Council  (Council) 
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In  addition.  NOAA  is  proposing  to 
change  the  defintion  of  directed  fishing. 

The  proposed  regulations  to 
implement  Amendment  11  and  the 
additional  proposed  regulatory  change 
are  necessary  for  conservation  and 
mandgement  of  the  groiindfish  resources 
in  the  Bering  Sea  and  Aleutian  Islands 
(BSAI)  area  and  for  the  orderly  conduct 
of  the  groundfish  fisheries 
DATE:  Comments  on  the  amendment, 
proposed  rule  and  supporting 
documents,  especially  the 
environmental  assessment  and 
regulatory  impact  review/initial 
regulatory  flexibility  analysis  (EA/RIR/ 
IRFA),  are  invited  until  October  1,5-  1987. 
ADDRESS:  Comments  should  be 
addressed  to  Robert  W.  McVey, 
Director.  Alaska  Region  (Regional 
Director),  National  Marine  P^isheries 
Service,  P.O.  Box  21668.  Juneau,  AK 
99802-1668.  Individual  copies  of  the 
amendment  and  the  EA/RIR/IRFA  m.n 
be  obtained  from  the  North  Pacific 
Fishery  Management  Council,  P.O.  Box 
103136,  Anchorage,  AK  99,501  (telephone 
907-274-4563), 
FOR  FURTHER  INFORMATION  CONTACT: 

lay  J.C,  Ginter  (Fishery  Manage.ment 
Biologist.  NMFSj,  907-586-7230. 
SUPPLEMENTARY  INFORMATION:  Domestic 

and  foreign  groundfish  fisheries  in  the 
exclusive  economic  zone  (FEZ)  of  the 
BSAI  area  are  managed  in  accordance 
with  the  FMP.  The  FMP  was  developed 
by  the  Council  under  autority  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act)  and  is 
implemented  by  regulations  appearing 
at  50  CFR  611.93  and  Part  675. 

The  Council  solicits  management 
proposals  annually  from  the  general 
public,  other  agencies,  and  staff 
between  September  and  December.  The 
Council  set  a  deadline  of  December  12, 
1986,  for  receiving  proposals  for 
inclusion  in  Amendment  11,  At  its 
meeting  on  January  21-23,  1987,  the 
Council  reviewed  ten  amendment 
proposals  and  selected  seven  for 
tentative  inclusion  in  Amendment  11, 

The  Council's  Plan  Team  prepared  a 
draft  EA/RIR/IRFA  (dated  March  11, 
1987)  of  the  seven  proposals  for  public 
comment  as  required  by  the  National 
Environmental  Policy  Act  of  1969. 
Executive  Order  12291.  and  NO.'XA 
policy.  The  Council  reviewed  these 
documents  at  its  March  18-20, 1987. 
meeting  and  decided  to  release  for 
public  comment  the  draft  EA/RIR/IRFA 
(dated  April  15,  1987)  for  six  of  the 
seven  proposals.  At  its  May  20-22. 1987. 
meeting,  the  Council  considered  public 
testimony  and  the  recommendations  of 
its  Advisory  Panel  (AP),  Scientific  and 
Statistical  Committee  (SSC),  and  the 


Plan  Team.  Public  testimony  included 
presentation  of  an  industry-negotiated 
compromise  supporting  a  split  season 
apportionment  of  pollock  to  the  |VP 
fishery  which  was  perceived  to  address 
several  controversial  management 
issues.  The  Council  approved  three 
management  proposals  for  inclusion  in 
Amendment  11  and  recommended  them 
to  the  Secretary  for  approval  and 
implementation.  The  Plan  Team  revised 
the  EA/RIR/IRFA  accordingly  for 
Secretarial  review  (dated  July  1987).  If 
approved,  this  proposed  rule  would 
implement  tw-o  of  the  three  proposals. 
The  third  proposal  revises  the  FMP 
definition  of  "acceptable  biological 
catch"  and  does  not  require 
implementation  by  regulation. 

A  description  of  and  the  reasons  for 
the  two  management  proposals  that 
would  be  implemented  by  this  proposed 
rule  are  as  follows: 

1.  Split  Season  Apportionment  of  l\  P, 

Under  this  management  proposal,  the 
amount  of  the  total  allowable  catch 
(TAC)  of  pollock  apportioned  to  JVP 
would  be  divided  into  two  parts.  Part 
one  would  be  equivalent  to  40  percent  of 
the  sum  of  the  initial  JVP  for  pollock 
plus  15  percent  of  the  TAC  for  pollock. 
Part  one  would  be  made  available  to  the 
JVP  fishery  for  pollock  during  the  period 
January  15  through  April  15.  Part  two 
would  be  equivalent  to  the  remaining 
JVP  for  pollock  and  would  be  available 
during  the  period  April  16  through 
December  31,  Amendment  11  and  this 
proposed  rule  would  split  the  annual 
apportionment  of  pollock  to  the  JVP 
fishery  into  two  parts  for  separate  time 
periods  only  during  the  1988  and  1989 
fishing  years. 

Although  the  specific  split  season 
management  proposal  adopted  by  the 
Council  was  not  among  the  original 
proposals  considered  by  the  Council  at 
its  March,  1987  meeting,  it  is  similar  to 
other  split-season  altrnatives  that 
address  priority  access  to  vessels  that 
fish  for  domestic  processors  (DAP)  and 
roe-strioping  issues  and  that  are 
analyzed  in  the  draft  E.'\/R1R/IRFA 
distributed  for  public  comment.  This 
propsoal  was  presented  to  the  Council 
at  its  May  1987  meeting  as  an  industry- 
negotiated  compromise  among  JVP  and 
DAP  fishing  industry  representatives. 
The  compromise  reconciled  conflicting 
views  concerning  two  aspects  of 
managing  the  BSAI  pollock  fishery: 
access  to  the  resource  and  risk  of 
biological  harm. 

Access 

The  pollock  fishery  in  the  BSAI  area 
has  evolved  since  1977  from  an  entirely 
foreign-harvested  fishery  to  a 


predominantly  U.S.-harvested  fishery.  In 
1987,  the  TAC  of  pollock  in  the  BSAl" 
area  was  reserved  for  domestic 
fishermen  for  the  first  time,  except  for 
small  incidental  catch  allowances  to 
foreign  fisheries  for  other  species. 
However,  of  the  two  component  parts  of 
the  domestic  annual  harvest  (DAH),  the 
volume  of  fish  harvested  by  the  JVP 
fishery  exceeds  the  DAP  fishery  by  a 
large  margin.  In  1986,  the  landed 
tonnage  of  pollock  harvested  by  the  JVP 
fishery  was  about  17  times  that  of  the 
DAP  fishery,  or  nearly  95  percent  of  the 
total  886.000  metric  ton  DAH. 

A  variety  of  economic  conditions  may 
account  for  this  current  disparity 
between  the  DAP  and  JVP  pollock 
harvests.  These  conditions  are  believed 
by  some  to  result  in  an  economic 
incentive  for  domestic  fishermen  to 
make  deliveries  of  pollock  to  the  foreign 
floating  processors  involved  in  joint 
ventures  instead  of  to  domestic 
shore-based  processors.  Shore-based 
processors  in  Dutch  Harbor  and  Akutan. 
Alaska,  arguing  a  competitive 
disadvantage  relative  to  the  JVP  pollock 
fishery,  proposed  an  FMP  amendment 
that  would  establish  a  100-mile  zone 
around  these  communities  in  which  JVP 
operations  would  be  prohibited.  This 
proposal  would  have  provided  the  DAP 
fishery  with  exclusive  access  to  a 
substantial  share  of  the  pollock 
resource.  The  argument  in  favor  of  this 
action  was  based  on  the  priority  granted 
to  domestic  processors  under  the 
processor-preference  amendments  to  the 
Magnuson  Act.  The  Council's  analysis 
of  this  action  (draft  EA/RIR/IRFA  dated 
April  15,  1987),  however,  showed  that  it 
would  have  had  a  significantly  negative 
economic  impact  on  domestic  fishermen 
delivering  pollock  to  foreign  processors 
in  joint  venture  operations. 

Biological  Risk 

The  transition  from  foreign  to 
domestic  domination  of  the  overall 
pollock  harvest  has  been  accompanied 
by  a  trend  toward  harvesting  a  larger 
portion  of  the  pollock  TAC  earlier  in  the 
fishing  year  than  was  previously  done 
by  the  foreign  and  early  J'V'P  fisheries. 
Prior  to  the  advent  of  JVP  fisheries  in  the 
BSAI  area  in  1980,  generally  less  than  25 
percent  of  the  annual  total  pollock 
harvest  was  taken  in  the  period  January 
through  April.  In  1986,  the  JVP  catch  of 
pollock  through  April  had  increased  to 
40  percent  of  the  pollock  TAC.  By  May 
2. 1987.  73  percent  of  the  initial  pollock 
TAC  had  been  harvested  by  the  JVP 
fishery. 

One  reason  for  this  trend  to  an 
intensive  early-year  harvest  is  that 
pollock  are  aggregated  in  spawning 
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concentrations  in  February  and  March. 
Fishing  aggregated  populations  offish 
when  the  catch  per  unit  of  effort  is 
highest  IS  more  profitable  than  fishing 
when  populatiosn  are  dispersed.  In 
addition,  spawning  aggregations  of 
pollock  contain  valuable  quantities  of 
roe.  At  times,  catch  rates  are  so  high 
and  pollock  roe  is  so  valuable  that  it 
becomes  physically  necessary  and 
economically  feasible  to  retain  only  the 
roe  and  discard  whole  male  and  female 
carcasses,  a  practice  known  as  roe 
stripping. 

A  second  reason  is  that  the  JVP 
pollock  fishery,  like  other  groundfish 
fisheries,  is  prosecuted  on  an  open 
acces,  first-come,  first-served  basis. 
Fishermen  who  begin  fishing  as  soon  as 
possible  will  likely  catch  more  than 
those  who  wait.  A  predictable  result  is  a 
race  for  fish  with  each  fisherman 
attempting  to  maximize  his  catch  before 
the  TAC  is  reached. 

One  management  measure  initially 
proposed  for  inclusion  in  Amendment  11 
would  have  prohibited  the  practice  of 
roe  stripping  in  the  [VP  fishery. 
Advocates  of  this  proposal  argued  that 
such  a  prohibition  would  slow  the  race 
for  fish  and  reduce  the  wastage  of 
pollock  meat  which  is  valuable  later  in 
the  year,  particularly  for  production  of 
surimi.  Discussions  of  this  proposal  by 
the  Council  and  its  advisory  groups 
raised  the  additional  concern  that 
intensive  harvesting  during  the 
spawning  period  ultimately  may  reduce 
pollock  reproductive  success,  biomass, 
and  harvests.  Although  there  are  no 
biological  data  that  indicate  a  definite 
relationship  between  the  spawning 
biomass  of  pollock  and  the  amount  of 
young  fish  that  first  become  available  to 
the  fishery,  such  a  relationship  could 
exist  under  certain  conditions  or 
population  sizes.  Prudent  management 
predicates  a  cautious  policy  against 
removal  of  too  many  spawning  fish  to 
protect  the  long-term  health  of  the 
pollock  resource. 

Based  on  current  trends,  it  is  likely 
that  the  entire  JVP  harvest  of  pollock 
would  occur  during  the  first  four  months 
of  1988,  almost  entirely  from  spawning 
aggregations,  and  even  more  intensively 
in  future  years.  The  Council  adopted  the 
split-season  proposal  in  part  as  a 
conservative  measure  to  mitigate  any 
adverse  effects  of  concentrated 
harvesting  on  spawning  pollock 
aggregations.  The  split-season  proposal 
will  reduce  the  amount  of  pollock 
harvested  by  the  JVP  fishery  during  the 
spawning  season.  In  addition,  while  not 
preventing  an  efficient  fishery  for  the 
highly  valued  pollock  roe.  it  will  provide 
a  part  of  the  pollock  resource  for  meat 


and  surimi  production  after  the  primary 
spawning  season.  Finally,  the  split- 
season  apportionment  proposal  will 
provide  two  years  of  relative  protection 
during  which  the  biological  risk  of  an 
intensive  roe-pollock  fishery  can  be 
assessed. 

During  the  two-year  effective  period 
of  this  proposal,  the  DAP  pollock  fishery 
in  the  BSAI  area  is  expected  to  continue 
its  development.  In  addition,  more 
biological  information  likely  will 
become  available.  The  Council  will  be 
reconsidering  the  effectiveness  of  this 
management  measure  in  light  of  these 
changes. 

2.  Defmition  of  Prohibited  Species 

This  proposal  would  change  the 
prohibited  species  definition  in  the  FMP 
and  its  implementing  regulations  to  list 
those  species  or  species  groups  which 
must  be  avoided  while  fishing  for 
groundfish  and,  if  caught  incidentally, 
must  be  immediately  returned  to  the  sea 
with  minimum  injury.  Listed  species  will 
include  the  traditional  prohibited 
species  of  salmon,  steelhead,  halibut, 
herring,  and  king  and  Tanner  crabs  for 
domestic  and  foreign  groundfish 
fisheries  plus  other  non-groundfish 
species  for  the  foreign  fishery  only. 
Retention  of  any  of  these  species  would 
not  be  allowed  unless  authorized  by 
other  applicable  law.  Such  authorization 
would  allow,  for  example,  groundfish 
fishermen  to  retain  halibut  caught  with 
hook-and-line  gear  during  an  open 
season  for  halibut  specified  by  the 
International  Pacific  Halibut 
Commission. 

The  reason  for  this  proposed  change 
is  that  the  original  FMP  anticipated 
other  fishery  management  plans  for  king 
crab,  Tanner  crab,  and  Pacific  herring. 
The  prohibited  species  definition  in  the 
FMP  specifically  exempts  species  that 
are  harvested  under  authorization  by 
other  FMPs.  PMPs.  or  Federal 
regulations. 

However,  the  anticipated  FMPs  for 
king  crab.  Tanner  crab,  and  Pacific 
herring  ultimately  failed  to  be 
implemented  or  were  subsequently 
withdrawn.  This  led  the  Council  to 
question  whether  these  species  are 
correctly  included  in  the  prohibited 
species  listmg.  The  FMP  does  not 
attempt  to  manage  fishing  for  non- 
groundfish  species  but  does  try  to  limit 
injury  to  these  species  by  the  groundfish 
fisheries.  The  problem  is  that  the  current 
definition,  at  best,  does  not  clearly  state 
this  intent  and,  at  worst,  may  in  fact  not 
protect  species  thought  to  be  protected 
as  prohibited  species. 

An  example  of  this  problem  is  king 
crab.  In  the  prohibited  species  definition 
under  section  14.2  of  the  FMP,  an 


exception  is  made  for  species 
"when  *   *   *  their  retention  by  United 
States  vessels  is  not  prohibited  under 
other  FMPs  or  Federal  regulations." 
Section  14.4.2. A  of  the  FMP  reinforces 
this  exception  when  it  states  that 
"United  States  vessels  must  minimize 
their  incidental  harvest 
of*  "  *  any  *  *  *  species  the  fishery 
for  which  *   *  *  is  governed  by  another 
FMP  "   *   '."  Presently,  there  is  no 
operative  FMP  for  king  crab  or  Federal 
regulation  prohibiting  the  retention  of 
king  crab  by  domestic  vessels.  Hence, 
king  crab  is  a  species  that  fits  the 
exception  and  is  not  prohibited.  By  this 
reading  of  the  definition,  literally  all  the 
species  listed  in  the  definition  are  not 
prohibited  except  for  salmonids  and 
Pacific  halibut  for  which  there  are  other 
FMPs  or  Federal  regulations.  Although 
there  are  other  parts  of  the  FMP  that 
indicate  prohibited  species  status  for 
non-groundfish  species,  the  current 
prohibited  species  definition  is  at  fault 
for  not  clearly  stating  this  intent. 

In  summary,  the  current  definition  of 
prohibited  species  in  the  FMP  is  flawed. 
As  a  result,  regulations  implementing 
the  FMP,  pertaining  to  prohibited 
species,  contain  confusing  and  imprecise 
language  that  may  not  be  legally 
enforceable  against  every  vessel  fishing 
for  groundfish  in  the  FEZ  off  Alaska. 
This  is  especially  true  for  Tanner  and 
king  crab  species  since  anticipated 
FMPs  for  these  species  are  not  now  in 
effect.  This  problem  extends  also  to 
other  non-groundfish  species  for  which 
other  applicable  law  does  not  exist.  The 
proposed  management  measure  would 
correct  this  problem. 

Proposed  Regulatory  Amendment 

NOAA  proposed  to  make  a  change  to 
the  regulations  implementing  the  FMP  in 
addition  to  those  proposed  by  the 
Council.  This  change  would  not 
implement  Amendment  11.  but  is  a 
modification  under  existing  authority  in 
the  FMP.  A  description  of  and  reason  for 
this  change  follows. 

Definition  of  Directed  Fishing 

Under  Amendment  10  to  the  FMP.  a 
definition  of  directed  fishing  was  added 
to  the  regulations  governing  foreign 
fisheries  at  §611.93(b)(l)(iii).  The 
intention  of  this  definition  (proposed  at 
51  FR  45349,  December  18, 1986:  made 
final  at  52  FR  8592)  was  to  enable 
enforcement  of  directed  fishing 
prohibitions  after  a  prohibited  species 
catch  limit  had  been  reached.  In 
addition.  NOAA  intended  that  the 
definition  of  directed  fishing  governing 
foreign  fisheries  be  consistent  with  that 
governing  domestic  fisheries.  However, 
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the  first  occurrence  of  the  phrase  "20 
percent  or  more  of  the  cdtch.  take,  or 
harvest  or  to"  was  inadvertantly  omitted 
from  both  the  proposed  and  final  rules 
for  Amendment  10.  Hence,  the  definition 
in  the  foreign  fishery  regulations  is 
proposed  to  be  changed  to  indicate  that 
this  20  percent  or  more  of  the  catch, 
take,  or  harvest  at  any  time  also  will  be 
considered  in  determining  whether 
directed  fishing  in  occurring,  this  change 
would  make  the  BSAI  area  foreign 
fishery  regulations  consistent  with  the 
domestic  fishery  regulations  pertaining 
to  the  BSAI  area  and  the  Gulf  of  Alaska. 

Classincation 

This  proposed  rule  is  published  under 
section  304(a)ll)(C)(ii)  of  the  Magnuson 
Act,  as  amended  by  Pub.  L.  9&-659, 
which  requires  the  Secretary  to  publish 
regulations  proposed  by  a  Council 
within  15  days  of  receipt  of  the 
amendment  and  regulations.  At  this  time 
the  Secretary  has  not  determined  that 
the  amendment  these  regulations  would 
implement  is  consistent  with  the 
national  standards,  other  provisions  of 
the  Magnuson  Act.  and  other  applicable 
law.  The  Secretary,  in  making  these 
determinations,  will  take  into  account 
the  data  and  comments  received  during 
the  comment  period. 

The  Council  prepared  and 
environmental  assessment  (FA)  for  this 
amendment  and  concluded  that  there 
will  be  no  significant  impact  on  the 
environment  as  a  result  of  this  rule.  A 
copy  of  the  EA  may  be  obtained  from 
the  Council  at  the  address  abo\  e  and 
comments  on  it  are  requested.  The 
change  in  the  definition  of  directed 
fishing  is  intended  to  enhan;:e 
compliance  with  directed  fishing 
prohibitions  by  indicating  that  the  catch, 
take,  or  harvest  at  any  time  w  ill  be 
considered,  in  addition  to  the  amount  of 
fish  on  board,  in  determining  whether 
directed  fishing  is  occurring,  this  change 
will  not  affect  the  amount  of  groundfish 
harvested,  the  species  taken  or  the 
location  of  fishing  activity.  As  such,  the 
Assistant  Adm.inistrator  has  determined 
that  this  change  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  document,  as 
provided  by  ,\OA.'\  Directive  02-10. 

The  Administrator  of  NOAA 
determined  that  this  proposed  rule  is  not 
a  "major  rule"  requiring  a  regulatory 
impact  analysis  under  Executive  Order 
12291.  This  determination  is  based  on 
the  regulatory  impact  review/initial 
regulatory  flexibility  anaUsis  (RIR/ 
IRFA)  prepared  by  the  Council.  A  copy 
of  the  RIR/IRFA  may  be  obtained  from 
the  Council  at  the  address  above. 

The  Council  prepared  an  initial 
regulatory  flexibility  analysis  as  part  of 


the  regulatory  impact  review  of  this 
proposed  rule.  The  Administrator  of 
NOAA  concludes  that  this  proposed 
rule,  if  adopted,  would  have  significant 
effects  on  small  entities,  these  effects 
have  been  discussed  earlier  m  this 
document  relative  to  each  specific 
action  and  in  the  RIR/IRFA.  A  copy  of 
this  analysis  m.ay  be  obtained  from  the 
Council  at  the  address  listed  above. 

This  rule  contains  no  coUection-of- 
information  requirement  subject  to  the 
Paperwork  Reduction  Act. 

The  Council  determined  that  this  rule 
will  be  implemented  in  a  manner  that  is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
zone  management  program  of  .Alaska. 
This  determination  has  been  submitted 
for  review  by  the  responsible  State 
agencies  under  section  307  of  the 
Coastal  Zone  Management  Act. 

List  of  Subjects 

50  CFR  Part  611 

Fisheries.  Foreign  relations.  Reporting 
and  recordkeeping  requirements. 

50  CFR  Part  675 

Fisheries.  Reporting  and 
recordkeeping  requirements. 

Dated:  August  26.  1987. 
lames  E.  Douglas.  |r.. 
Deputy  Assistant  Administrator  For 
Fisheries,  National  Marine  Fisheries  Service. 

For  reasons  set  out  in  the  preamble,  50 
CFR  Parts  611  and  675  are  proposed  to 
be  amended  as  follows: 

PART  611— [AMENDED! 

1.  The  authority  citation  for  Part  611 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seg..  16  U,S.C. 
971  et  seq.,  22  U.S.C.  1971  et  seq.,  and  16 
U.S.C.  1361  et  seq. 

2.  Section  611.93  is  amended  by 
removing  paragraph  (b)(l)(ii)(E)  and 
revising  paragraphs  {b)ll)(ii) 
introductory  text.  (b)(l)(ii)(.A),  and 

(b)(ll(iii)  to  read  as  follows: 

§  611.93     Bering  Sea  and  Aleutian  Islands 
groundfish  fishery. 

(b)   *   •   • 

(1)  •   *   • 

(ii)  Categories  of  species.  Four 
categories  of  species  are  recognized  for 
regulatory  purposes  and  they  are  set 
forth  in  Table  1.  The  term  "groundfish" 
means  species  in  all  categories  except 
the  "prohibited  species"  category. 
•        •         *         •         • 

(A)  The  term  "prohibited  species" 
means  for  purposes  of  this  section: 
Pacific  herring  [Clupea  harengus 
pallasi);  salmonids  (Salmonidae); 


Pacific  halibut  (Hippoglossus 
stenolepis):  king  crab  [Paralitbodes  spp. 
and  Lithodes  spp.);  Tanner  crab 
[Chionoecetes  spp.).  Except  to  the  extent 
that  their  harvest  is  authorized  under 
other  applicable  law,  the  catch  or 
receipt  of  these  species  must  be 
minimized  and.  if  caught  or  received, 
they  must  be  returned  to  the  sea 
immediately  in  accordance  with  §  611.11 
of  this  part.  Records  must  be  maintained 
as  required  by  §§  611.9,  611.90(e)(2).  and 
this  section.  Any  species  of  fish  for 
which  there  is  no  foreign  allocation  must 
be  treated  in  the  same  manner  as 
"prohibited  species"  and  records  must 
be  maintained  of  any  catches  or  receipts 
of  these  species,  except  for  "non- 
specified  species".  Catches  or  receipts 
of  "non-specified  species"  must  be 
treated  in  the  same  manner  as 
"prohibited  species"  but  records  are  nol 
required  of  catches  or  receipts  of  these 
species. 
*        *        •        •        « 

(iii)  Directed  fishing,  with  respect  to 
any  species,  stock  or  other  aggregation 
offish,  means  fishing  that  is  intended  or 
can  reasonably  be  expected  to  result  in 
the  catching,  taking,  or  harvesting  of 
quantities  of  such  fish  that  amount  to  20 
percent  or  more  of  the  catch,  take,  or 
harvest,  or  to  20  percent  or  more  of  the 
total  amount  of  fish  or  fish  products  on 
board  at  any  time.  It  will  be  a  rebuttable 
presumption  that,  when  any  species, 
stock,  or  other  aggregation  of  fish 
comprises  20  percent  or  more  of  the 
catch,  take,  or  harvest,  or  20  percent  or 
more  of  the  total  amount  of  fish  or  fish 
products  on  board  at  any  time,  such 
fishing  was  directed  fishing  for  such 
fish. 

•  «  «  *  • 

3.  In  §  611.93{B0(l)(ii)  Table  1  is 
amended  by  changing  the  column 
heading  "Unallocated  Species"  to 
"Prohibited  Species";  revising  the  list  of 
species  in  the  column  to  read:  "Pacific 
halibut.  Pacific  herring,  salmonids,  king 
crab.  Tanner  crab,  and  other  species  for 
which  there  is  no  allocation,  except  non- 
specified  species";  removing  the  column 
headed  by  "Groundfish";  and  revising 
footnote  4  to  read  as  follows: 

Table  1.-  *  ' 

*  Must  be  treated  in  the  same  manner  as 
■prohibited  species'  but  no  records  are 
required. 

PART  675— [AMENDED) 

5.  The  authority  citation  for  50  CFR 
Part  675  continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  e;  seq. 

6.  Section  675.20  is  amended  by 
revising  the  heading  of  paragraph  (b). 
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adding  a  new  paragraph  (b)(3j,  and 
revising  paragraph  (c)(1)  to  read  as 

fulloW'S: 

§  675.20    General  limitations. 

*  •  ■  ■  • 

(b)  Apportioning  the  reserve,  surplus 
DAH,  and/VP. 

*  ■  •  *  * 

(3)  Seasonal  apportionment  of  fVP 
pollock.  The  initial  amount  of  pollock 
apportioned  to  JVP  for  each  subarea  in 
accordance  with  paragraph  (a)(4)  of  this 
section  will  be  divided  into  two  parts 

(i)  Part  One  will  be  40  percent  of  thp 
following  sum:  initial  JVP  plus  15 
percent  of  the  TAG  for  pollock.  The  ]VP 
pollock  harvest  during  the  first  period 
(defined  in  paragraph  (b)(3){iii)  of  this 
section)  resulting  from  directed  fishing 
and  bycatch  in  fisheries  for  other 
groundfish  species  will  be  counted 
against  Part  One.  When  the  Regional 
Director  determines  that  the 
unharvested  amount  of  Part  One  is 
necessary  for  bycatch  in  JVP  fisheries 
for  other  groundfish  species  during  the 


first  period,  the  Secretary  will  publish  a 
notice  in  the  Federal  Register  prohibiting 
directed  fishing  for  pollock  for  the 
remainder  of  the  first  period  Any 
amount  of  pollock  in  addition  to  Part 
One  necessar\  for  bycatch  in  (VP 
fisheries  for  other  groundfish  species 
during  the  first  period  will  be  counted 
against  Part  Two. 

(ii!  Part  Two  will  be  any  unharvested 
portion  of  Part  One  plus  the  pollock  [VP 
remaining  after  the  first  period  and  as 
adjusted  by  reapportionments  from 
reserve  and  DAP  in  accordance  with 
paragraphs  (b)  (1)  and  (2)  of  this  section. 
When  the  Remonal  Director  determines 
that  the  unharvested  amount  of  Part 
Two  is  necessary  for  bycatch  in  JVP 
fishenes  for  other  groundfish  species 
during  the  second  period,  the  Secretary 
will  publish  a  notice  in  the  Federal 
Register  prohibiting  directed  fishing  for 
pollock  for  the  remainder  of  the  second 
period. 

[m]  JVP  pollock  season.  For  purposes 
of  this  paragraph,  the  first  period  is  that 
portion  of  the  fishing  year  beginning 


January  15  and  ending  April  15.  The 
second  period  is  that  portion  of  the 
fishing  year  beginning  April  16  and 
ending  December  31. 

(c)  •  •  • 

(1)  Prohibited  species,  for  the  purpose 
of  this  part,  means  any  of  the  species  of 
Pacific  salmon  [Oncorhynchus  spp.), 
steelhead  trout  [Salmo  gairdnen  or 
Parasalmo  mykiss).  Pacific  halibut 
{Hippoglossus  stenolepis).  Pacific 
herring  [Clupea  harengus pallasi],  king 
crab  [Paruhthodes  spp.  and  Lithodes 
spp,).  and  Tanner  crab  [Chionoecetes 
spp  )  caught  by  a  vessel  regulated  under 
this  part  while  fishing  for  groundfish  m 
the  Bering  Sea  and  Aleutian  Islands 
management  area,  unless  retention  is 
authorized  by  other  applicable  law, 
including  the  regulations  of  the 
international  Pacific  Halibut 
Commission. 
***** 

(FR  Doc  B'-lwa"-  Filed  8-31-8',  845  dm] 
Billing  coo£  35io-22-«i 
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This  section  of  the   FEDERAL   REGISTER 
contains  documents  other   ttian   rules  or 
proposed  rules  that  are  applicable  to  the 
public.   Notices  of   heanr>gs  and 
investigations,   commitlee   meettngs,   agency 
decisions  arxl  rulings,  delegations  of 
auttxxity,   fiUng   of  petitions  and 
applications  and   agency   statements  of 
organization   and  functions  are  examples 
of   documents  appeanng   in  this   sectioa 

DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

Plant  Variety  Protection  Advisory 

Board;  Open  Meeting 

agency:  Agricultural  Marketing  Ser\'ice, 

USDA. 

action:  Notice  of  meeting. 


Done  at  Washington.  DC.  on  August  25, 
1987. 
|.  Patricii  Boyle, 

Administrator.  Agncukurai  Markeling 

[FR  Doc  87-20019  Filed  6-31-87;  B:4S  am) 
BILUNQ  CODE  J41O-02-*! 


summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Plant  Variety 
Protection  Advisory  Board. 
date:  Tuesday,  September  22,  1987,  8:00 
a.m.  to  4:00  p.m.,  open  to  the  public. 

ADDRESS:  The  meeting  will  be  held  at 
the  National  Agricultural  Library 
Buildmg,  Conference  Room  1400, 
Beltsville,  Maryland. 
FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Kenneth  H.  Evans,  Executive 
Secretary,  Plant  Variety  Protection 
Advisory  Board,  Room  500,  National 
Agricultural  Library  Building,  Beltsville, 
Maryland  20705  (301/344-2518). 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  provisions  of  sec.  10(a)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  this  notice  is  given 
concerning  a  Plant  Variety  Protection 
Advisory  Board  meeting.  The  agenda  for 
the  meeting  will  include  discussions  of: 
(1)  The  minimum  difference  accepted  for 
novelty  between  varieties.  (2)  plant 
variety  protection  fees,  and  (3)  other 
related  topics. 

The  meeting  is  open  to  the  public. 
Persons,  other  than  members,  who  wish 
to  address  the  Board  at  the  meeting 
should  contact  Dr.  Kenneth  Evans  at  the 
above  address  and  telephone  number, 
prior  to  the  meeting.  Written  statements 
may  be  submitted  to  the  Board  prior  to 
or  at  the  meeting. 

(Sees.  1-145,  84  Stat.  154Z  88  amended  (7 
U.S.C.  2321  etseq]) 


Federal  Grain  Inspection  Service 

Request  for  Designation  Applicants  To 
Provide  Official  Services  in  ttie 
Geographic  Area  Currently  Assigned 
to  the  State  of  Alabama 

agency:  Federal  Grain  Inspection 
Service  (Service),  USDA. 
action:  Notice. 


SUMMARY:  Pursuant  to  the  provisions  of 
the  U.S.  Grain  Standards  Act,  as 
Amended  (Act),  official  agency 
designations  shall  terminate  not  later 
than  triennially  and  may  be  renewed 
according  to  the  criteria  and  procedures 
prescribed  m  the  Act.  This  notice 
announces  that  the  designation  of  one 
agency  will  terminate,  in  accordance 
with  the  Act,  and  requests  applications 
from  parties  interested  in  being 
designated  as  the  official  agency  to 
provide  official  services  in  the 
geographic  area  currently  assigned  to 
the  specified  agency.  The  official  agency 
is  the  Alabama  Department  of 
Agriculture  and  Industries. 
date:  Applications  to  be  postmarked  on 
or  before  October  1, 1987. 
ADDRESS:  Applications  must  be 
submitted  to  James  R.  Conrad.  Chief. 
Review  Branch,  Compliance  Division. 
FGIS,  USDA  1400  Independence 
Avenue,  SW.,  Room  1647  South  Building, 
Washington.  DC  20250.  All  applications 
received  will  be  made  available  for 
public  inspection  at  this  address  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Conrad,  telephone  (202)  447- 
B525. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 
Section  7(f)(1)  of  the  Act  specifies  that 


the  Administrator  of  the  Service  is 

authorized,  upon  application  by  an> 
qualified  agency  or  person,  to  designate 
such  agency  or  person  to  provide  official 
services  after  a  determination  is  made 
that  the  applicant  is  better  able  than  an\ 
other  applicant  to  provide  official 
services  in  an  assigned  geographic  area. 

Alabama  Department  of  Agriculture 
and  Industries  (.Mabamal,  Beard 
Building,  P.O,  Box  3336,  1445  Federal 
Drive  Montgomery,  AL  36193.  was 
designated  under  the  Act  as  an  official 
agency  to  provide  inspection  and 
weighing  functions  on  March  1,  1985. 

The  official  agency's  designation 
terminates  on  Fedruar>  28,  1988.  Section 
7(g)(1)  of  the  Act  states  that 
designations  of  official  agencies  shall 
terminate  not  later  than  triennially  and 
may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in  the 
Act. 

The  geographic  area  presently 
assigned  to  Alabama,  pursuant  to 
section  7(f)(2)  of  the  Act.  which  may  he 
assigned  to  the  applicant  selected  for 
designation  is  as  follows:  The  entire 
State  of  Alabama,  except  those  expo.-t 
port  locations  within  the  State, 

Interested  parties,  including  Alabama, 
are  hereby  given  opportunity  to  apply 
for  official  agency  designation  to 
provide  the  official  services  in  the 
geographic  area,  as  specified  above, 
under  the  provisions  of  section  7{T]  of 
the  Act  and  §  800.196(d)  of  the 
regulations  issued  thereunder. 
Designation  in  each  specified  geographic 
area  is  for  the  period  beginning  March  1. 
1988,  and  ending  February  2a  1991. 
Parties  wishing  to  apply  for  designation 
should  contact  the  Review  Branch, 
Compliance  Division,  at  the  address 
listed  above  for  forms  and  information. 

Applications  and  other  available 
information  will  be  considered  in 
determining  which  applicant  will  be 
designated  to  provide  official  services  m 
a  geographic  area 

(Pub,  L  94-582.  90  Sia*   286",  bS  amended  (7 
L'S.C  71  el  seq)] 

Date;  August  24,  1987. 
|.T.  Abshiet. 

Director.  Comphance  Division. 
[FR  Doc,  87-19892  Filed  8-31-87  8  45  amj 
BILUMG  CX>D€  J4H>-£P«-«« 
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Designation  Renewal  of  the  State  of 
Oregon  and  Southern  Illinois  Agency 
(IL) 

agency:  Federal  Grain  Inspection 
Service  (Service);  USDA. 

action:  Notice. 

summary:  This  notice  announces  the 

designation  renewal  uf  the  Oregon 
Department  of  Agriculture  (Oregon)  and 
Southern  Illinois  Grain  Inspection 
Service.  Inc.  (Southern  Illinois),  as 
official  agencies  responsible  for 
providing  official  services  under  the  U.S. 
Grain  Standards  Act,  as  Amended  (Act). 

EFFECTIVE  DATE:  October  1. 1987. 

address:  James  R.  Conrad.  Chief. 
Review  Branch,  Compliance  Division. 
FGIS,  USDA,  1400  Independence 
Avenue.  SVV.,  Room  1647  South  Building. 
Washington,  DC  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  R.  Conrad,  telephone  (202)  447- 
8525. 

SUPPLEMENTARY  INFORMATION:  This 

.ii.tion  has  been  re\  iewed  and 
cK'termined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1: 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

The  Service  announced  that  Oregon's 
and  Southern  Illinois'  designations 
terminate  on  September  30, 1987,  and 
requested  applications  for  official 
agency  designation  to  provide  official 
services  within  specified  geographic 
areas  in  the  April  1,  1987,  Federal 
Register  (-12  FR  10391).  Applications 
were  to  be  postmarked  by  May  1,  1987. 
Oregon  was  the  only  applicant  for 
designation  in  its  geog.-aphic  area  and 
applied  for  designation  renewal  in  the 
area  currently  assigned  to  that  agency. 
There  were  two  applicants  for 
designation  in  the  Southern  Illinois 
geographic  area.  Southern  Illinois 
applied  for  designation  renewal  in  the 
area  currently  assigned  to  that  agency. 
A  new  corporation,  Mid-America  Grain 
inspection  Service.  Inc.  (Mid-America), 
to  be  located  in  Granite  City.  Illinois, 
was  established  by  Sco't  D  Deatherage, 
Villa  Ridge.  Missouri,  and  Donald  B. 
Reynolds,  Rock  Port,  Missouri,  and 
applied  for  designation  in  the  area 
currently  assigned  to  Southern  Illinois. 

The  Service  announced  the  applicant 
names  in  the  June  1.  1987.  Federal 
Register  (52  FR  20434)  and  requested 
co.mments  on  the  designation  renewal  of 
Oregon  and  the  designation  renewal  of 
Southern  Illinois  or  the  designation  of 
Mid-America.  Comments  were  to  be 
postmarked  by  July  16,  1987.  No 


comments  wei^  received  regarding  the 
designation  renewal  of  Oregon. 

A  total  of  17  comments  were  received 
regarding  the  applicants  for  designation 
in  the  Southern  Illinois  geographic  area. 
Fourteen  comments  supported  the 
designation  renewal  of  Southern  Illinois. 
These  comments  generally  specified 
favorable  qualifications  concerning 
Southern  Illinois.  One  of  these 
supporting  commenters  referenced  a 
boundary  dispute  between  Southern 
Illinois  and  a  neighboring  official 
agency.  This  matter  is  discussed  below. 
These  commenters  included  several 
country  elevators,  grain  merchandisers, 
farm  bureaus,  and  an  official  agency. 

Three  commenters  supported  the 
designation  of  Mid-America.  One 
commenter  was  a  trade  association. 
Two  comments  were  received  from  an 
official  agency,  a  State  department  of 
agriculture.  Both  of  these  comments 
supported  the  designation  of  Mid- 
America.  One  of  the  comments  included 
a  chronology  of  events  concerning  a 
boundary  dispute  between  Southern 
Illinois  and  the  State  agency. 
Geographic  areas  are  assigned  lo 
designated  agencies  pursuant  to  section 
7(f)(2)  of  the  Act.  In  addition,  the  Act 
provides  that  except  as  otherwise 
authorized  by  the  Administrator  official 
agencies  can  only  officially  inspect  grain 
that  is  physically  located  within  the 
geographic  area  assigned  to  the  agency. 
The  boundary  at  issue  is  a  river 
boundary  between  the  two  agencies. 
The  commenter  concluded  that  based 
upon  information  submitted  with  its 
comment,  it  would  not  be  advisable  to 
renew  the  designation  of  Southern 
Illinois. 

The  Service  is  aware  of  this  boundary 
dispute  between  the  commenter  and 
Southern  Illinois  and  has  been  actively 
involved  in  resolving  this  matter  in 
cooperation  with  the  two  agencies 
involved.  In  recent  discussions  with 
both  agencies,  the  Service  believes  that 
a  workable  resolution  to  this  matter  has 
been  achieved.  The  Service  has  and  will 
continue  to  monitor  the  situation 
between  the  agencies  but  does  not 
consider  that  it  affects  the  status  of 
either  official  agency  at  this  time. 

The  Service  evaluated  all  available 
information  regarding  the  designation 
criteria  in  section  7(t")(l)(A)  of  the  Act: 
and,  in  accordance  with  section 
7(f)(1)(B),  determined  that  Oregon  is 
able  and  Southern  Illinois  is  better  able 
than  any  other  applicant  to  provide 
official  services  in  the  geographic  area 
for  which  the  Service  is  renewing  their 
designations.  Effective  October  1, 1987, 
and  terminating  September  30, 1990. 
Oregon  and  Southern  Illinois  will 
provide  official  inspection  services  in 


their  entire  specified  geographic  area, 
previously  described  in  the  April  1 
Federal  Register. 

A  specified  service  point,  for  the 
purpose  of  this  notice,  is  a  city.  town,  or 
other  location  specified  by  an  agency  for 
the  performance  of  official  inspection  or 
Class  X  or  Class  Y  weighing  services 
and  where  the  agency  and  one  or  more 
of  its  inspectors  or  weighers  is  located. 
In  addition  to  the  specified  service 
points  within  the  assigned  geographic 
area,  an  agency  will  provide  official 
services  not  requiring  an  inspector  or 
weigher  to  all  locations  within  its 
geographic  area. 

Interested  persons  may  receive  a 
listing  of  an  agency's  specified  service 
points  by  contacting  either  the  Review 
Branch.  Compliance  Division,  at  the 
address  listed  above  or  the  agencies  at 
the  following  addresses;  Oregon 
Department  of  Agriculture.  Agriculture 
Building,  635  Capitol  Street.  NE..  Salem. 
OR  97310-0110:  and  Southern  Illinois 
Grain  Inspection  Service.  Inc.,  101  South 
Cherry  Street,  P.O.  Box  630.  O'Fallon,  IL 
62269.  I 

jPub.  L.  94-582.  90  Stat.  2867.  as  amended  (7 
U.S.C.7\  etseq.)] 

Date:  August  26, 1987. 
J.T.  Abshier, 

Director,  Compliance  Division. 
(FR  Doc.  87-19893  Filed  8-31-87:  8:45  am| 

BILLING  CODE  3410-EN-M 


Request  for  Comments  on  Designation 
Applicants  in  the  Geographic  Area 
Currently  Assigned  to  the  Decatur 
Agency  (IL),  and  State  of  South 
Carolina 

AGENCY:  Federal  Grain  Inspection 
Service  (Service),  USDA. 
ACTION:  Notice. 

summary:  This  notice  requests 
comments  from  interested  parties  on  the 
applicants  for  official  agency 
designation  in  the  geographic  area 
currently  assigned  to  Decatur  Grain 
Inspection,  Inc.  (Decatur),  and  the  South 
Carolina  Department  of  Agriculture 
(South  Carolina). 

DATE:  Comments  to  be  postmarked  on  or 
before  October  16, 1987. 

ADDRESS:  Comments  must  be  submitted 
in  writing  to  Lewis  Lebakken.  Jr., 
Information  Resources  Staff,  FGIS, 
USDA,  Room  1661  South  Building.  1400 
Independence  Avenue,  SW., 
Washington.  DC  202.50. 

Telemail  users  may  respond  to 
[IRSTAFF/FGIS/USDAJ  telemail.  Telex 
users  may  respond  as  follows:  To:  Lewis 
Lebakken.  TLX:  7607351,  ANS:FGIS  UC. 
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All  comments  received  will  be  made 
dvailable  for  public  inspection  at  the 
above  address  during  regular  business 
hours(7CFRl.27(b)l, 

FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  Lebakken,  Jr..  telephone  (202) 

382-1738. 

SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1, 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

The  Service  requested  applications  for 
official  agency  designation  to  provide 
official  services  within  specified 
geographic  areas  in  the  July  1,  1987, 
Federal  Register  (52  FR  24490). 
Applications  were  to  be  postmarked  by 
July  31, 1987.  Decatur  and  South 
Carolina  were  the  only  applicants  for 
designation  in  their  geographic  area;  and 
each  applied  for  designation  renewal  in 
the  area  currently  assigned  to  that 
agency. 

This  notice  provides  interested 
persons  the  opportunity  to  present  their 
comments  concerning  the  designation  of 
the  applicants.  Commenters  are 
encouraged  to  submit  reasons  for 
support  or  objection  to  these  designation 
actions  and  include  pertinent  data  to 
support  their  views  and  comments.  All 
comments  must  be  subm.itted  to  the 
Information  Resources  Staff,  Resources 
Management  Division,  at  the  above 
address. 

Comments  and  other  available 
information  will  be  considered  in 
making  a  final  decision.  Notice  of  the 
final  decision  will  be  published  in  the 
Federal  Register,  and  the  applicants  will 
be  informed  of  the  decision  in  writing. 
(Pub.  L.  94-582.  90  Stat.  2867  as  amended  (7 
U.S.C.  71e/se<j.)) 

Date:  August  24,  1987. 
|.T.  Abshier. 

Director.  Compliance  Division. 
(FR  Doc.  87-19894  Filed  8-31-87;  8:45  am] 

BILLING  CODE  341&-EN-II 


Request  for  Designation  Applicants  to 
Provide  Official  Services,  in  the 
Geographic  Area  Currently  Assigned 
to  Agricultural  Seed,  Laboratories,  Inc 
(AZ) 

AGENCY:  Federal  Grain  Inspection 
Service  (Service).  USDA. 
action:  Notice. 


summary:  This  notice  announces  that 
there  were  no  timely  applicants  for 
official  agency  designation  in  the 
geographic  area  currently  assigned  to 


Agricultural  Seed  Laboratories.  Inc. 
(.Agri  Seed),  pursuant  to  the  )u!v  1 
Federal  Register  notice  requesting  such 
applicants.  The  Service  is  again 
requesting  applications  from  parties 
interested  in  being  designated  as  the 
official  agency  to  provide  official 
services  in  the  geographic  area  currently 
assigned  to  Agri  Seed. 
date:  Applications  to  be  postmarked  on 
or  before  October  1,  1987. 
ADDRESS:  Applications  must  be 
submitted  to  James  R.  Conrad.  Chief, 
Review  Branch.  Compliance  Division, 
FGIS,  USDA,  1400  Independence 
,'\venue,  SW..  Room  1647  South  Building. 
Washington,  DC  20250,  .All  applications 
received  will  be  made  available  for 
public  inspection  at  this  address  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Conrad,  telephone  (202)  447- 
8525. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departm.ental  Regulation  do  not  apply  to 
this  action. 

Section  7(0(1)  of  the  Act  specifies  that 
the  Administrator  of  the  Service  is 
authorized,  upon  application  by  any 
qualified  agency  or  person,  to  designate 
such  agency  or  person  to  provide  official 
services  after  a  determination  is  made 
that  the  applicant  is  better  able  than  any 
other  applicant  to  provide  official 
services  m  an  assigned  geographic  area. 
The  Service  requested  applications  for 
official  agency  designation  to  provide 
official  services  within  speciiied 
geographic  areas  in  the  July  1,  1987, 
Federal  Register  (52  FR  24490). 
Applications  were  to  be  postmarked  by 
July  31.  1987;  we  received  no 
applications  for  the  Agn  Seed 
designation  postm.arked  by  that  date.  As 
a  result,  we  are  again  asking  for 
applications  for  designation  in  the  Agri 
Seed  geographic  area, 

Agn  Seed's  designation  terminates  on 
■      December  31,  1988.  Section  7(gl(l)  of  the 
Act  states  that  designations  of  official 
agencies  shall  terminate  not  later  than 
tnennially  and  may  be  renewed 
according  to  the  criteria  and  procedures 
prescribed  m  the  .Act, 

The  georgraphic  area  presently 
assigned  to  Agn  Seed,  in  the  State  of 
Arizona,  pursuant  to  section  7(f)(2)  of 
the  Act,  which  may  be  assigned  to  the 
applicant  selected  for  designation  is  as 
follows;  Mancopa,  Pinal,  and  Yuma 
Counties. 

Interested  parties,  including  Agri 
Seed,  are  hereby  given  opportunity  to 


apply  for  official  agency  designation  to 
provide  the  official  services  in  the 
geographic  area  as  specified  above, 
under  the  provisions  of  section  7(f)  of 
the  Act  and  §  800  196(d)  of  the 
regulations  issued  thereunder. 
Designation  in  the  specified  geographic 
area  is  for  the  period  beginning  January 
1.  1988.  and  ending  December  31.  1990. 
Parties  wishing  to  apply  for  designation 
should  contact  the  Review  Branch, 
Compliance  Division,  at  the  address 
listed  above  for  forms  and  information. 

Applications  and  other  available 
information  will  be  considered  in 
determining  which  applicant  will  be 
designated  to  provide  official  services  in 
a  geographic  area. 

Pub.  L.  94-582.  90  Stat.  2867,  as  amended  (7 
\J.S.C7\etseq..] 

Date;  August  24. 1987. 
J.T.  Abshier 

Director,  Compliance  Division. 
[FR  Doc.  87-19895  Filed  8-31-87;  8;45  amj 
BILLINQ  CODE  3410-EM-M 


Designation  of  Mid-Iowa  Grain 
Inspection,  Inc.  (lA),  in  the  Cedar 
Rapids,  lA,  Geographic  Area 

AGENCY:  Federal  Grain  Inspection 
Service  (Service). 
action:  Notice. 


summary:  This  notice  announces  the 
designation  of  Mid-Iowa  Grain 
Inspection,  Inc.  (Mid-Iowa),  as  an 
official  agency  responsible  for  providing 
official  services  under  the  L'.S,  Grain 
Standards  Act.  as  Amended  (Act),  in  the 
Cedar  Rapids,  Iowa,  geographic  area. 
EFFECTIVE  DATE:  October  1,  1987, 
address:  James  R  Conrad,  Chief. 
Review  Branch,  Compliance  Division. 
FGIS.  USDA.  1400  Independence 
Avenue,  SVV,,  Room  1647  South  Building, 
Washington,  DC  20250 
FOR  further  information  contact: 
James  R.  Conrad,  telephone  12021  447- 
8525 

supplementary  information: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

The  Service  announced  the 
cancellation  of  designation  of  Cedar 
Rapids  Grain  Service.  Inc.  effective 
September  30,  198~,  and  requested 
applications  for  official  agency 
designation  to  provide  official  services 
withm  a  specified  geographic  area  in  ihe 
April  1,  198"  Federal  Register  (52  FR 
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103-).2),  Applu.jtions  were  to  be 
pi).stm,jrked  by  MdV  1.  1987.  Florian  E. 
PoKiski  and  Jeffrey  Polaski.  Cedar 
R.ipida.  Iowa,  proposed  to  establish 
.Mid-Iowa  Grain  Inspection,  Inc..  and 
applied  for  designation  in  the  entire  area 
available  for  dssignmont. 

The  Service  announced  the  applicant 
name  in  the  |i;ne  1,  1987,  Federal 
Register  (52  FR  20435)  and  requested 
comments  on  the  designation  of  Mid- 
Iowa.  Comments  were  to  be  postmarked 
by  lune  15, 1987;  none  were  received. 

The  Service  evaluated  all  available 
information  regarding  the  designation 
criteria  in  section  7(r)|l!( A)  of  the  Act. 
and  in  accordance  with  section 
7(f)(1)(B).  determined  that  Mid  Iowa  is 
able  to  provide  official  services  in  the 
geographic  area  for  which  the  Service  i.s 
designating  it.  Effective  October  1.  1987, 
i'nd  terminating  September  ,30,  1990, 
Mid-Iowa  will  provide  official 
inspecti.in  services  in  the  entire 
specified  seographic  area,  previously 
described  in  the  April  1  Federal 
Register. 

A  spec.ified  service  point,  for  the 
purpose  of  this  notice,  is  a  city,  town,  or 
other  location  specified  by  a  agency  for 
the  performance  of  official  inspection  or 
Class  X  or  Class  Y  weighing  services 
and  where  the  agency  and  one  or  more 
of  Its  inspectors  or  weighers  is  located. 
In  addition  to  the  specified  service 
points  withm  the  assigned  geograhic 
area,  an  agency  will  provide  official 
services  not  requiring  an  inspector  or 
weigher  to  all  locations  within  its 
geographic  area. 

Interested  persons  may  receive  a 
listingnf  the  agency's  specified  service 
points  by  contacting  either  the  Review 
Branch.  Compliance  Division,  at  the 
address  listed  above  or  the  agency  at 
the  following  address:  Mid-Iowa  Grain 
Inspection.  Inc.,  1114-55th  Avenue.  S.W.. 
Cedar  Rapids.  lA  52404. 

I'ub  L.  94-582.  90  Stat.  2867.  as  amended  (7 
I'  S  C.  71  el  seq.) 

Diled:  August  24.  1987. 

[.T.  Abshier 

Di-fi  '.  >,-  Compliance  Division. 

IFR  Do.  .  87-19896  Filed  8-31-fl::  8:4,5  am) 

BILLING  COO£  J410-^N-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting; 
California  Advisory  Committee 

.\otice  IS  her^ijy  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  IJ.S  Commission  on  Civil  Rights, 
that  a  meeting  of  the  California 
Advisory  Committee  to  the  Commisison 
will  convene  at  10:00  am.  and  adjourn 
at  5  no  p.m-,  on  September  11,  1987,  at 


Centre  Maravilla,  4716  East  Brooklyn 
Avenue,  Los  Angeles.  California  9(3022. 
The  purpose  of  the  meeting  is  to  conduct 
a  community  forum  on  the  impact  of  the 
implementation  of  the  Immigration 
Reform  Act. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Helen 
Hernandex  or  Philip  Montez,  Director  of 
the  Western  Regional  Division  (213) 
894-3437,  (TDD  213/894-0508).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Office  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  tl;e  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Susan  ).  Prado, 

Acting  Staff  Director. 

[FF  Doc  87-20027  Filed  8-31-87;  8:45  am) 

BILLING  CODE  6335-01-M 


Agenda  and  Notice  of  Public  Meeting; 
Hawaii  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Hawaii  Advisory 
Committee  to  the  Commission  will 
convene  at  9:00  a.m.  and  adjourn  at  3:00 
p.m..  on  September  16, 1987.  at  the  Ala 
Moana  Hotel,  410  Atkinson  Drive, 
Honolulu,  Hawaii  96814.  The  purpose  of 
the  meeting  is  to  obtain  inforiiiafion  on 
the  status  of  affirmative  action  and 
equal  employment  opportunities  within 
the  State  Department  of  Education.  A 
brief  planning  session  will  be  convened 
in  the  afternoon. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Andre  S. 
Tatibouet,  or  Philip  Montez,  Director  of 
the  Western  Regional  Division  (213) 
894-3437,  (TDD  213/894-0508).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Office  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Ddifid  at  Washington.  DC.  August  24. 1987. 
Susan  J.  Prado. 
Acting  Staff  Director. 
IKR  Dor  87-20028  Filed  8-31-87;  8:45  am) 

BILLING  CODE  S335-01-M 


UM  I 


Agenda  and  Notice  of  Public  Meeting; 
Oregon  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  LI.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Oregon  Advisory 
Committee  to  the  Commission  will 
convene  at  10:00  a.m.  and  adjourn  at 
12:30  p.m..  on  September  18.  1987,  at  the 
Hilton  Hotel.  921  Southwest  6th  Avenue. 
Portland,  Oregon  97204.  The  purpose  of 
the  meeting  is  to  plan  activities  and 
programming  for  the  coming  year. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  )ames  Huffman 
or  Philip  .Montez,  Director  of  the 
Western  Regional  Division  (213)  894- 
3437,  (TDD  213/894-0508).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Office  at  least  five  (5) 
working  days  before  the  scheduled  dale 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  August  21.  1987 
Susan ).  Prado, 
Acting  Staff  Director. 
jFR  Doc.  87-20029  Filed  B-31-87:  8:45  amj 
BILLING  CODE  6335-01-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Adm.lnistration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  to  Request 
Administrative  Review 

agency:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  opportunity  to  request 
administrative  review  of  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

Background 

Each  year  during  the  anniversary 
month  of  the  publication  of  an 
antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party  as 
defined  in  section  771(9)  of  the  Traffic 
Act  of  1930  may  request,  in  accordance 
with  §  353.53a  or  §  355.10  of  the 
Commerce  Regulations,  that  the 
Department  of  Commerce  ("the 
Department")  conduct  an 
administratiave  review  of  that 
antidumping  or  countervailing  duty 
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order,  finding,  or  suspended 
investigation. 

Opportunity  to  Request  a  Review 

Not  later  than  September  30, 1987, 
interested  parties  may  request 
administrative  review  of  the  following 
orders,  findings,  or  suspended 
investigations,  with  anniversary  dates  in 
September  for  the  following  periods; 

1 

I  Penod 


Antkjumping  Duty  Proceeding 

Replacement  Paris  *0f  Setl-Pro- 
pelled  Bituminous  Paving  Equip- 
ment from  Canada    

Steel  Jacks  trom  Canada        

Metat-Walled  Above  Gfouna  &ivinv 
m*ng  Pools  from  Japan 

Cartx^n  Steel  Bars  and  Stmctural 
Shapes  trom  Canada  

Gretge  Polyester  ^  Cotton  Pnntcioth 
trom    ttie    People  s    Reputjlic    of 

China 

Countervailing  Duty  Proceeding 

Portland  Hydraulic  Cement  and 
Cement  Clinker  form  Mexico 

Lamb  Meat  trom  Mew  Zealand 

Utne  trom  Mexico     - 

Fresh  Cut  Hoses  t'om  Israel 

Steel  vvire  trom  New  Zealand  

Canxxi  Steel  Wire  Rod  trom  Argetv 
tina   

Shop  Towels  trom  Peru 


09/01/86-08/31/87 
09/01/86-08/31/87 


09/01/86-08/31/87 
09/01/86-08/31/87 


01/01/86-12/31/87 
04/01/86-03/31/87 
01/01/86-12/31/86 
01/01/86-09/30/86 
09/02/86-12/31/86 

01/01/86-12/31/86 
01/01/86-12/31/86 


Seven  copies  of  the  request  should  be 
submitted  to  the  Deputy  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
Room  B-099,  U.S.  Department  of 
Commerce,  Washington.  DC  20230. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Antidumping  (Countervailing)  Duty 
Administrative  Review,"  for  requests 
received  by  September  30, 1987. 

If  the  Department  does  not  receive  by 
September  30, 1987  a  request  for  review 
of  entries  covered  by  an  order  or  finding 
listed  in  this  notice  and  for  the  period 
identified  above,  the  Department  will 
instruct  the  Customs  Service  to  assess 
antidumping  or  countervailing  duties  en 
those  entries  at  a  rate  to  the  cash 
deposit  of  (or  bond  for)  estimated 
antidumping  or  countervailing  duties 
required  on  those  entries  at  the  time  of 
entry,  or  withdrawal  from  warehouse, 
for  consumption  and  to  continue  to 
collect  the  cash  deposit  previously 
ordered. 

This  notice  is  not  required  by  statute, 
but  is  published  as  a  service  to  the 
international  trading  community. 
|oseph  A.  Spetrini, 

Acting  Deputy  Assistant  Secretary  For  Import 

Administration. 

Date:  August  24,  1987. 
ira  Doc.  87-20058  Filed  8-31-87;  8:45  am) 

BILLING  CODE  3510-OS-M 


[A-412-602] 

Final  Determination  of  Sales  at  Less 
Ttian  Fair  Value,  Certain  Forged  Steel 
Crankstiatts  From  ttie  United  Kingdom 

AGENCY:  International  Trade 
Administration,  Import  Administration, 
Commerce. 
ACTION:  Notice. 

summary:  We  determine  that  certain 
forged  steel  crankshafts  (CFSC)  from  the 
United  Kingdom  (U.K.)  are  being,  or  are 
likely  to  be.  sold  in  the  United  States  at 
less  than  fair  value.  We  have  notified 
the  U.S.  International  Trade 
Commission  (ITC)  of  our  determination 
and  have  directed  the  U.S.  Customs 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of  CFSC  from 
the  U.K.  that  are  entered  or  withdrawn 
from  warehouse,  for  consumption,  on  or 
after  the  date  of  publication  of  this 
notice,  and  to  require  a  cash  deposit  or 
bond  for  each  entry  in  an  amount  equal 
to  the  estimated  w-eighted-average 
dumping  m,arg!ns  as  described  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 
EFFECTIVE  DATE:  September  1, 1987, 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Loc  Nguyen.  Ms.  Lori  Cooper,  or  Ms. 
Barbara  Tillman,  Office  of 
Investigations.  Im.port  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue.  NW, 
Washington  DC  20230;  telephone:  (202) 
377-0167,  377-8320,  or  377-2438. 
SUPPLEMENTARY  INFORMATION: 

Final  Determination 

We  determine  that  imports  of  CFSC 
from  the  U.K.  are  being,  or  are  likely  to 
be,  sold  in  the  United  States  at  less  than 
fair  value,  as  provided  in  section 
735(a)(21  of  the  Tariff  Act  of  1930.  as 
amended  (the  Act)  [19  USC  1673d(a)]. 
We  made  fair  value  com.parisons  on 
sales  of  CFSC  to  the  United  States  by 
the  respondent  during  the  period  of 
investigation  (October  1, 1985.  through 
October  31.  1986).  The  estimated 
weighted-average  dumping  margins  are 
shown  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

Case  History 

Since  the  last  Federal  Register 

publication  pertaining  to  this  case  [the 
preliminary  determ.ination  of  sales  at 
less  than  fair  value  (52  FR  18000.  May 
13.  1987)),  the  following  events  have 
occurred.  We  conducted  verification 
from  May  13-22,  and  on  June  11,  1987,  of 
the  questionnaire  responses  of  United 
Engineering  &  Forging  (UEF).  A  public 
hearing  was  held  on  July  16, 1987, 


Petitioner  and  respondent  filed  pre- 
hearing briefs  on  July  13.  and  post- 
hearing  briefs,  including  comments  on 
the  verification  report,  on  July  24, 1987. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  forged  carbon  or  alloy 
steel  crankshafts  with  a  shipping  weight 
between  40  and  750  pounds,  whether 
machined  or  unmachined.  These 
products  are  currently  classified  under 
items  660.6713.  660.6727,  660.6747, 
660.7113.  660.7127,  and  660.7147  of  the 
Tan'^f  Schedules  of  the  United  Stales 
Annotated  (TSUSA).  Neither  cast 
crankshafts  nor  forged  crankshafts  with 
shipping  weights  of  less  than  40  pounds 
or  greater  than  750  pounds  are  subject  to 
this  investigation. 

Period  of  Investigation 

CFSC  are  normally  sold  to  the  United 
States  on  the  basis  of  long-term 
requirem.ents  contracts.  Therefore,  in 
order  to  capture  the  miost  recent  sales  of 
CFSC  to  the  United  States,  we  extended 
the  period  of  investigation  (POIl  to 
encompass  the  13  months  from  October 
1. 1985.  to  October  31, 1986,  as  permitted 
by  I  353.38(a)  of  our  regulations. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  CFSC 
in  the  United  States  were  made  at  less 
than  fair  value,  we  compared  the  United 
States  price  to  the  foreign  market  value 
for  the  company  under  investigation,  as 
specified  below.  We  made  comparisons 
on  virtually  all  of  the  sales  of  CFSC  to 
the  UnitedStates  during  the  POL 

United  States  Price 

As  provided  in  section  772(b)  of  the 
Act,  we  used  the  purchase  price  of  CFSC 
to  represent  the  United  States  price  for 
sales  by  UEF,  because  the  merchandise 
was  sold  directly  to  unrelated 
purchasers  prior  to  its  importation  into 
the  United  States. 

We  calculated  the  purchase  price 
based  on  the  c.i.f.  delivered,  duty-paid 
price  to  unrelated  purchasers.  W'e  made 
deductions,  where  appropriate,  for 
foreign  inland,  ocean  and  U.S.  inland 
freight,  marine  insurance.  U.S.  custom.s 
duties,  and  brokerage  and  handling  fees. 

Foreign  Market  Value 

In  accordance  with  section 
773(a)(1)(A)  of  the  Act,  we  calculated 
foreign  market  value  for  CFSC  based  on 
delivered  prices  in  the  home  market.  We 
made  deductions  for  foreign  inland 
freight.  Since  no  packing  costs  were 
incurred  in  the  home  market,  we  have 
only  added  U.S.  packing  costs.  F>ursuant 
to  §  353.15(a)  of  our  regulations,  we 


made  circumstances  of  sale  adjustments 
for  differences  in  warranty  and  credit 
expenses  We  made  an  adjustment  to 
account  for  differences  in  physical 
characteristics  of  the  merchandise  in 
accordance  with  §  353.16  of  our 
regulations. 

In  our  preliminary  determination,  we 
made  no  adjustment  for  what 
respondent  reported  as  technical 
services  expenses,  because  we  did  not 
consider  them  to  be  directly  related 
expenses  within  the  meaning  of  §  353.15 
of  our  regulations.  At  verification,  we 
confirmed  that  these  expenses  were  not 
directly  related  to  the  sales  under 
consideration.  On  this  basis,  we  have 
not  made  a  cirr;umstances  of  sale 
adjustment  for  these  expenses. 

In  our  preliminary  determination, 
based  on  information  provided  in  UEF's 
response,  we  made  an  adjustment  for 
what  we  believed  were  after-sale 
warehousing  expenses.  During 
V'Tification.  we  found  that  one  shipment 
of  crankshafts  was  held  in  UEF's  rental 
facilities  in  the  U.S.  as  buffer  stock,  to 
dampen  fluctuations  in  shipping  time 
and  customer  schedules.  We  also  found 
that  two  other  shipments  of  crankshafts 
were  held  in  the  customer's  warehouse. 
Because  the  factual  situation  pertaining 
to  these  three  transactions  was  not 
established  until  the  verification,  and 
because  they  comprise  less  than  four 
percent  of  the  total  value  of  crankshafts 
suld  to  the  United  States  during  the  POI, 
we  have  not  included  these  three 
transactions  in  our  fair  value 
comparisons. 

Currency  Conversion 

When  calculating  foreign  market 
value,  we  made  currency  conversions 
from  British  pound  sterling  to  U.S. 
dollars  in  accordance  with  §  353.56(a)  of 
our  regulations,  using  certified  exchange 
rates  furnished  by  the  Federal  Reserve 
Bank  of  New  York. 

Petitioner's  Comments 

Comment  1:  Petitioner  argues  that, 
contrary  to  respondent's  arguments,  the 
Department  should  not  enlarge  the  POI 
to  cover  sales  of  certain  die  numbers 
that  took  place  prior  to  October  1, 1985. 

Petitioner  argues  that,  given  the 
prevalence  of  long-term  contracts  in  this 
industry,  it  is  recent  "sales  *  *  *  that  are 
the  appropriate  focus  of  DOC's  inquiry." 

DOC  Position:  We  agree.  We  believ'e 
that  the  13-month  POI,  October  1, 1985, 
through  October  31,  1986,  set  at  the 
beginning  of  this  investigation  captures 
the  most  recent  sales,  allowing  us  to  do 
a  meaningful  analysis  of  this  case. 

Comment  2:  Petitioner  argues  that  the 
"date  of  sale"  should  be  the  "date  of 
price  determination"  and  not  the 


effective  date  as  respondent  argues. 
Furthermore,  petitioner  argues  that  "the 
date  of  sale"  should  be  the  date  on 
which  agreement  is  reached  as  to  firm 
price  and  quantity  terms  and  not  the 
date  of  the  purchase  order,  or  the  date  of 
written  confirmation  of  an  agreement. 

DOC  Position:  We  agree  that  the 
"date  of  sale"  is  the  date  on  which  all 
basic  terms  of  the  sale  are  agreed  to, 
including  the  determination  of  price.  We 
believe  that,  in  this  case,  the  date  of  sale 
is  the  date  the  price  is  confirmed  in 
writing  since  that  is  the  first  date  the 
price  is  Tmalized. 

Comments:  Petitioner  argues  that 
weight  ought  to  be  a  primary  criterion  of 
similarity  and  that  only  crankshafts 
within  a  15  percent  weight  range  should 
be  compared.  Although  this  15  percent 
rule  is  not  recognized  in  f*-?  industry  as 
based  upon  any  principle  of  forged 
crankshaft  production,  petitioner  argues 
that  "there  is  an  obvious  need  to  draw 
the  line  somewhere."  in  order  to 
minimize  the  size  of  the  physical 
difference  adjustments.  Petitioner  cites 
several  cases  to  support  its  argument 
about  the  use  of  a  range  within  which 
"similar"  products  are  grouped 
including,  among  others:  Color  Picture 
Tubes  from  Canada,  52  FR  24316,  28317 
(1987)  and  Certain  Electric  Motors  from 
Japan,  49  FR  32627  (1984). 

DOC  Position:  We  disagree.  Petitioner 
has  not  provided  us  with  any  evidence 
supporting  a  cut-off  point  of  plus  or 
minus  15  percent.  However,  we  have 
used  weight  as  one  of  the  major  criteria 
by  which  we  determined  appropriate 
comparisons.  In  the  cases  cited  above, 
the  products  covered  by  those 
investigations  are  sold  in  specific  sizes: 
therefore,  it  is  appropriate  to  use  a  range 
of  sizes  within  which  to  group  similar 
products.  Crankshafts,  on  the  other 
hand,  are  made  to  each  customer's 
specifications.  Therefore,  although 
weight  is  a  factor  in  choosing  the  most 
similar  merchandise,  the  weight  range 
itself  is  not  the  basis  for  establishing 
categories  of  such  or  similar 
merchandise. 

Comment  4:  Petitioner  contends  that 
UEFs  argument  that  section  771(16)  of 
the  Act  requires  the  Department  to  take 
into  consideration  both  physical  (such 
as  "complexity  of  crankshaft  design") 
and  non-physical  (such  as  "sales"  or 
"planning  volume")  characteristics  in 
determining  product  "similarity"  is  a 
misinterpretation  of  the  statute. 
Petitioner  admits  that  section  771(16) 
does  refer  to  such  non-physical 
characteristics  as  end-use  and 
commercial  value:  however,  when  it 
comes  to  determining  what  is  "most 
similar",  the  statute  cleariy  makes 
physical  characteristics  the  primary 


UM  I 


criteria.  Petitioner  further  argues  that 
"twisting"  is  not  a  physical 
characteristic,  and  that  the  physical 
characteristics  of  the  home  market 
models  used  by  the  Department  in  its 
preliminary  determination  are  wholly 
unrelated  to  the  fact  that  they  are 
produced  using  different  manufacturing 
techniques.  Petitioner  argues  that 
"conceptually,  it  would  appear  more 
appropriate  to  consider  twisting,  like 
production  volume,  as  a  cost  issue 
cognizable,  if  at  all,  under  the 
commercial  value  criterion  of  the  statute 
and  therefore  of  much  less  importance 
than  physical  characteristics  such  as 
configuration  and  weight." 

DOC  Position:  We  disagree.  Based  on 
the  evidence  produced  during  this 
proceeding,  we  consider  twisting  to  be 
as  much  of  a  physical  characteristic  as 
configuration  and  weight;  therefore,  it  is 
one  of  the  primary  criteria  in 
determining  "most  similar"  products. 
We  agree,  however,  that  such  non- 
physical  characteristics  as  sales  and 
planning  volume  are  not  relevant  for  the 
purpose  of  selecting  "most  similar" 
products.  See  DOC  Position  on 
Respondent's  Comment  2. 

Comment  5:  Petitioner  argues  that  the 
Department  should  reject  respondent's 
argument  that  twisted  and  non-twisted 
crankshafts  are  not  comparable, 
because:  (1)  Petitioner  has  been 
prejudiced  by  UEF's  untimely 
submission  of  "voluminous  arguments" 
in  support  of  this  change  in  the 
Department's  analysis  this  late  in  the 
investigation;  (2J  these  arguments  are 
unverifiable;  (3)  petitioner  is  further 
prejudiced  by  its  inability  to  respond 
fully  to  the  highly  technical  arguments 
offered  by  UEF:  (4)  UEF  was  unable  to 
provide  the  Department  with  actual  cost 
data  showing  that  twisted  crankshafts 
have  higher  costs  or  higher  prices 
because  they  are  twisted:  (5)  contrary  to 
respondent's  claim  that  it  has  not 
calculated  many  of  the  costs  that  go  into 
the  making  of  a  twisted  crankshaft, 
these  cost  differences  have  already,  in 
fact,  been  quantified  and  furnished  to 
the  Department;  and  (6)  judging  from 
photographs  provided,  the  fwo  twisted 
crankshafts  involved  could  be  produced 
using  the  forged-in-position  process  and, 
therefore,  are  no  more  "complex"  in 
shape  than  the  fwo  "stepped" 
crankshafts  shown  in  the  photographs. 
Finally,  petitioner  argues  that  the 
additional  cost  of  twisting  is  not  a 
material  factor  in  total  manufacturing 
costs  and  that  the  small  cost 
discrepancy  is  irrelevant  to  a  pricing 
decision. 

DOC  Position:  We  disagree.  The  issue 
of    twisted    crankshafts     versus   non- 
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twisted  crankshafts  was  raised  early  on 
in  this  investigation.  Petitioner  had 
ample  opportunity  to  comment  on  this 
issue.  Furthermore,  while  it  is  true  that 
UEF  was  unable  to  provide  actual  cost 
data,  the  issue  is  whether  a  twisted 
crankshaft  is  sufficiently  physically 
similar  to  a  non-twisted  crankshaft  to 
allow  comparison.  Costs  relating  to 
physical  differences  are  relevant  only 
once  we  have  determined  that  the 
crankshafts  are  similar.  Since  we 
determined  that  other,  non-twisted 
crankshafts  were  more  similar  to  non- 
twisted  crankshafts  for  comparison 
purposes,  the  cost  of  producing  a 
twisted  crankshaft  is  irrele\  ant,  as  is  the 
actual  production  process  used. 
Furthermore,  we  verified  that  the 
crankshafts  were  actually  "tv/isted" 
rather  than  "forged-in-position".  Thus, 
we  determined  not  to  compare  with  non- 
twisted  crankshafts. 

Comment  6:  Petitioner  argues  that  the 
Department  should  adhere  to  the 
product  comparisons  made  in  the 
preliminary  determination,  because  the 
home  market  comparisons  selected  by 
the  Department  were  "more  similar"  to 
the  U.S.  crankshafts  than  those 
preferred  by  UEF.  Should  the 
Department  conclude  that  UEF's  choices 
are  more  similar,  petitioner  argues  that 
the  weighted  average  of  all  home  market 
crankshafts  with  the  same  number  of 
throws  and  falling  within  the  15  percent 
weight  range  should  be  used  for 
comparison  purposes.  While  petitioner 
believes  it  is  reasonable  to  compare  two 
crankshafts  similar  in  configuration  and 
weight,  deciding  which  one  of  two  or 
more  home  market  crankshafts  meeting 
this  general  description  is  "most 
similar"  to  the  U.S.  crankshaft  may  well 
be  a  difficult,  if  not  an  impossible,  task. 

DOC  Position:  In  selecting 
comparable  products  for  the  preliminary 
determination,  we  took  into  account  the 
criteria  of  number  of  throws,  weight, 
and  forging  method.  In  light  of  the 
evidence  produced  during  these 
proceedings,  we  have  determined  that  it 
is  appropriate  to  take  into  account  the 
additional  criterion  of  twisting.  It  is  our 
policy  to  use  the  most  similar  home 
market  product  for  comparison  purposes 
and  not  to  average  a  number  of  similar 
home  market  products.  We  do  not  find 
that  the  number  of  adjustments  to  price 
resulting  from  our  selection  of 
comparable  models  in  this  case  is  so 
large  as  to  require  resorting  to  an 
averaging  technique  such  as  that 
proposed  by  petitioner,  nor  is  there  any 
evidence  that  petitioner's  proposal 
would  lead  to  a  more  accurate 
comparison  than  the  models  we  have 
chosen. 


Comment  7:  Petitioner  argues  that 
UEF  has  misconstrued  and  misapplied 
the  "end-use"  criterion  of  similarity. 
Section  7n(16|(B)  of  the  Act  includes 
similar  end-use  as  a  criterion  of 
comparability.  Petitioner  argues  that  the 
subject  crankshafts  and  their  proposed 
comparison  models  have  the  same  over 
end-use  and  that  UEF's  argument 
regarding  "end-use"  pertains  to  the 
engines  into  which  the  crankshafts  are 
incorporated,  and  not  to  the  "end-use" 
of  the  crankshafts  themselves.  Petitioner 
further  argues  that  even  if  the  engines 
were  sold  into  different  markets,  the 
Department  should  not  examine 
marketplace  dynamics  in  deciding 
whether  certain  crankshafts  are  "such  or 
similar"  to  one  another, 

DOC  Position:  'VVe  agree.  It  is  the  end- 
use  of  the  product  under  investigation 
itself  that  we  consider  in  making 
"similar"  merchandise  selections,  not 
the  end-use  of  other  products  into  which 
the  product  under  investigation  is 
incorporated.  See  DOC  Position  on 
Respondent's  Comments  1  and  2. 

Comment  8:  Petitioner  argues  that  the 
Department  should  continue  to  convert 
currencies  using  the  daily  exchange  rate 
prevailing  on  the  date  of  sale,  rather 
than  the  six-month  forward  rate. 
Petitioner  contends  that  UEF's 
discussion  of  forward  exchange  rates  is 
no  more  than  a  description  of  how  UEF 
allegedly  deals  with  the  exchange  rate 
risk  that  is  inherent  in  virtually  all 
international  sales  by  foreign 
companies.  Petitioner  argues  that 
because  of  regualtory  prescription  and 
the  Department's  consistent  practice  of 
making  currency  conversion 
calculations  on  the  basis  of  the 
exchange  rate  in  effect  on  the  date  of 
sale,  there  is  absolutely  no  risk  of  UEF 
being  prejudiced  in  an  antidumping 
investigation  by  reason  of  exchange  rate 
movements  after  the  date  of  sale, 
whether  the  sales  contract  lasts  for  one 
day  or  for  five  years.  Since  UEF  knows 
the  pound  sterling  prices  of  its  sales  in 
the  home  market,  and  since  it  knows  the 
applicable  exchange  rate  on  the  date  of 
price  agreement  with  the  U.S.  buyer,  if  it 
agrees  to  a  price  that  is  less  than  fair 
value,  it  has  made  a  conscious  decision 
to  do  so  and  cannot  blame  subsequent 
exchange  rate  movements  for  creating  a 
dumping  margin. 

DOC  Position:  We  converted 
currencies  using  the  quarterly  rates 
certified  by  the  Federal  Reserve  in 
accordance  with  §  353.56(a)  of  the 
Commerce  Regulations,  except  where 
the  exchange  rate  on  the  date  of  sale 
varied  from  the  quarterly  rate  by  five 
percent  or  more.  On  the  one  date  for 
which  there  was  a  change  greater  than 


five  percent,  we  used  the  actual  daily 
rate,  as  required.  See  also  DOC  Position 
on  Respondent's  Comment  7. 

Comment  9:  Petitioner  argues  that  the 
Department  should  reject  UEF's 
"volatility"  argument  because  UEF 
based  its  argument  on  rates  appearing 
on  one  particular  day  at  the  beginning  of 
each  month,  thereby  making  the 
movement  in  exchange  rates  appear 
more  dramatic  than  if  measured  based 
on  monthly  average  rates.  Futhermore, 
since  exchange  rates  in  most  quarters 
within  the  POl  seemed  just  as  volatile  as 
exchange  rates  in  the  next  quarter,  it 
seems  illogical  to  substitute  one 
"volatile"  rate  for  another  "volatile" 
rate. 

DOC  Position:  We  find  that  evidence 
does  not  support  a  conclusion  that 
respondent  reacted  within  a  reasonable 
period  of  time  to  "sustained"  exchange 
rate  changes.  We  also  find  that 
exchange  rates  in  this  case  were  not 
"temporarj'"  or  "volatile".  For  these 
reasons,  we  have  used  the  certified 
Federal  Reserve  rate  in  effect  on  the 
date  of  each  sale.  See  DOC  Position  on 
Respondent's  Comments  7  and  8. 

Comment  10:  Petitioner  and 
respondent  make  several  arguments  on 
issues  relating  to  credit  expense 
calculations  and  the  allocation  of  after- 
sale  warehousing  expenses  on  three 
shipments  which  were  warehoused  in 
the  United  States. 

DOC  Position:  As  discussed  in  the 
Foreign  Market  Value  section  of  the 
notice,  these  three  shipments  of 
crankshafts  have  not  been  included  in 
our  fair  value  comparisons.  Therefore, 
the  issues  of  credit  expense  calculation 
and  the  allocation  of  after-sale 
wjrehousing  expenses  are  moot. 

Respondent's  Comments 

Comment  1:  Respondent  contends  that 
the  home  market  models  chosen  as 
comparators  by  the  Department  in  the 
preliminarv'  determination  improperly 
took  into  account  only  tw^o  criteria; 
Number  of  throws  and  weight.  The 
Department  should  consider  all  relevant 
factors  in  making  model  selections. 
including  non-physical  differences. 
Respondent  states  that,  in  numerous 
other  investigations,  the  Department  has 
focused  on  non-physical  differences  in 
identifying  such  or  similar  merchandise 
where  identical  merchandise  is  not  sold 
in  the  home  market.  Respondent  further 
contends  that  section  771(16)(B) 
expressly  directs  the  department  to 
consider  non-physical  characteristics  in 
selecting  such  or  similar  merchandise, 
including  the  purposes  for  which  the 
merchandise  is  used  and  the  commercial 
value  of  the  merchandise.  Respondent 
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contends  that  section  771(16)(C)  covers 
an  even  broader  grouping,  i.e..  "the 
same  g»'nerai  class  or  kind"  of 
merchandise,  thereby  inviting  a  wide- 
ranging  consideration  of  all  relevant 
factors.  Respondent  cites  the  following 
in  support  of  its  position:  Mal/pabfe 
Cast  Iron  Pipe  Fittings.  Other  than 
Grooved  from  Brazil  (Pipe  Fittings).  51 
FR  10897  (March  31.  1986);  Carlisle  Tire 
&  Rubber  Co.  v.  United  States  (Car/isleJ. 

9  C.l.T. .  622  F.  Supp.  1071 

(1985);  Lightweight  Polyester  Filament 
Fabric  from  Japan  [Polyester/.  49  FR  472 
(January  4.  1984);  Lightweight  Polvster 
Filament  Fabric  from  the  Republic  of 
Korea  (Polyester).  48  FR  49679  (October 
27, 198.').  Large  Power  Transformers 
from  fcpan  (Power  Transformers).  51  FR 
21197  ()une  11.  1986):  and/.  Pattison. 
Antidumping  and  Counter\'ailing  Duty 
Laws  (19871  5.05(1)  and  5-28. 

DOC  Position:  In  light  of  evidence 
produced  during  this  proceeding,  we 
have  selected  comparable  models  based 
on  the  criteria  used  in  arriving  at  the 
preliminary  determination,  namely 
number  of  throws,  weight,  and  forging 
method,  with  the  addition  of  twisting. 
We  believe  these  cnteria  enable  us  to 
select  merchandise  meeting  the 
statutory  requirements  for  most  similar 
merchandise. 

Respondents  arguments  concerning 
commercial  value  and  end-use  have 
described  the  end-use  of  the  machines  in 
which  the  crankshafts  are  used,  rather 
than  the  end-use  of  the  crankshafts 
themselves.  The  cases  cited  by 
respondent  may  be  distinguished  on  this 
basis  and  on  the  facts  of  the  different 
industries  involved.  In  the  Polyester 
cases,  the  fabric  industry  had  well- 
established  designations  for  various 
types  of  merchandise,  which  reflected 
primarily  physical  characteristics  of  the 
merchandise,  and  which  were  agreed 
upon  by  experts  in  the  field.  There  are 
no  well-established  designations  for 
types  of  .merchandise  in  the  crankshaft 
industry.  In  Carlisle  and  Pipe  Fittings. 
comparability  decisions  included 
consideration  of  the  end-use  of  the 
products  under  investigation,  but  not  of 
the  products  into  which  they  were  later 
incorporated.  Finally.  Power 
Transformers  were  "found  to  be  complex 
products  which  differed  in  unusual 
features,  not  necessarily  obvious  from  a 
reading  of  specifications,  for  which  price 
information  was  deemed  necessary  to 
assist  in  distinguishing  the  various 
products. 

Comment  2:  Respondent  states  that, 
under  §  353.16.  once  comparison  models 
are  chosen,  any  remaining  physical 
differences  between  products  are 
subject  to  adjustment  for  cost 


differences.  On  this  basis,  respondent 
argues  that  the  most  appropriate 
methodology  in  this  investigation  is  to 
first  match  factors  which  affect  physical 
and  commercial  comparability  but 
which  cannot  be  accounted  for  with  a 
high  degree  of  accuracy,  and  then  to 
make  adjustments  to  account  for  any 
differences  due  to  any  remaining,  more 
readily  quantifiable  factors  which  do 
not  match  precisely.  Specifically, 
respondent  suggests  matching  non- 
twisted  with  non-twisted  crankshafts, 
crankshafts  with  comparable  volumes  of 
sales,  and  crankshafts  sold  for 
incorporator  into  engines  with  similar 
end-uses.  In  support  of  this  proposed 
methodologj'  respondent  cites  Certain 
Electric  Motors  from  Japan.  45  FR  73723 
(November  6,  1980)  and  Brass  Sheet  and 
Strip  from  the  Republic  of  Korea 
(Korean  Brass  SheetJ.  51  FR  40833 
(November  10. 1986),  in  which  the 
"Department  concluded  that  the  higher 
production  costs  associated  vnih 
smaller  production  runs  of  one  possible 
home  market  product  disqualified  that 
product  from  use  as  the  comparator — 
even  though  it  was  physically  closer  to 
the  U.S.  product. "  Instead,  the 
Department  chose  as  the  home  market 
comparator  e  product  produced  in 
similar  volumes  to  the  one  sold  in  the 
U.S.  Respondent  argues  that  the  cost  of 
production  (COP)  of  twisted  crankshafts 
is  substantially  higher  than  the  non- 
twisted  crankshafts  and  that  not  all  of 
these  incremental  costs  are  captured  in 
its  cost  accounting  system.  Respondent 
also  contends  that  volume  and  end-use 
have  a  direct  impact  on  production  cost 
and  price  but  are  factors  which  are  not 
equalized  by  the  adjustment  process. 
Respondent  contends  that  the 
Department's  own  regulations  expressly 
recognize  the  relevance  of  volume  in 
making  price-to-price  comparisons. 
citing  §  353.14,  which  instructs  that 
home  market  and  U.S.  price 
comparisons  "usually  will  be  made  on 
sales  of  comparable  quantities  of  the 
merchandise  under  consideration." 

DOC  Position:  While  we  have 
determined  that  it  is  inappropriate  to 
compare  non-twisted  to  twisted 
crankshafts,  since  twisting  does  indicate 
a  physical  difference  in  merchandise, 
we  do  not  consider  end-use  and  volume 
to  be  factors  in  the  selection  of  similar 
merchandise  in  this  case.  Under  section 
771(16)  of  the  Act,  which  defines  "such 
or  similar"  merchandise,  end-use  is  a 
factor  only  when  the  end-use  pertains  to 
the  product  under  investigation  itself, 
not  to  the  product  into  which  if  is 
incorporated.  In  this  case,  the  subject 
crankshafts  and  the  proposed 
comparison  models  have  the  same  end- 


use,  i.e..  incorporation  into  engines. 
Therefore,  it  is  not  appropriate  to  use 
the  end-use  of  the  engines  themselves  as 
a  basis  for  comparison.  As  for  volume, 
the  regulation  respondent  cites.  §  353.14. 
refers  to  appropriate  comparisons  made 
after  the  selection  of  similar 
merchandise.  The  definition  of  such  or 
similar  merchandise  under  section 
771(16).  does  not  specify  volume  as  a 
criterion  for  choosing  the  most  similar 
merchandise.  Therefore,  we  have  not 
considered  volume  in  making  our 
selection  of  most  similar  merchandise. 
In  Korean  Brass  Sheet,  the  case  cited  by 
respondent,  the  Department  first 
determined  that  two  home  market 
products  were  equally  similar  to  the  U.S. 
product.  Comparisons  were  then  made 
to  the  home  market  product  for  which 
the  production  run  was  closest  to  that  of 
the  U.S.  product.  In  that  case,  volume 
was  only  considered  after  the  similar 
merchandise  seleciion  had  been  made. 
See  also  DOC  Position  on  Petitioner's 
Comments  4.  5.  6,  and  7. 

Comment  3:  Respondent  argues  that 
the  factors  of  end-use  and  volume 
support  one  of  its  proposed  comparison 
models,  because  both  its  comparison 
choice  and  the  U.S.  model  are  used 
primarily  for  agricultural/industrial 
applications  and  in  nearly  identical 
quantities,  whereas  the  comparator 
chosen  by  the  Department  for  the 
preliminary  determination  is  sold  in 
smaller  volumes  into  a  high-priced, 
"niche",  truck  market. 

DOC  Position:  We  disagree.  See  DOC 
Position  on  Respondent's  Comments  1 
and  2  and  on  Petitioner's  Comment  7. 

Comment  4:  Respondent  suggests  that 
the  Department  should  question  "widely 
disparate  margins  resulting  from  the  use 
of  basically  similar  home  market  models 
as  comparators."  Where  the  different 
margins  are  attributable  to  identifiable, 
distinguishing  factors  that  affect  the 
commercial  value  of  the  merchandise, 
respondent  argues  that  the  Department 
must  eliminate  the  differences,  either  by 
quantifying  them  and  making  an 
adjustment  or  by  identifying  a  more 
similar  home  market  model. 

DOC  Position:  "Widely  disparate 
margins  which  result  from  the  use  of 
basically  similar  home  market  models 
as  comparators"  are  not  necessarily  an 
indication  of  inappropriate  comparisons 
but  rather  could  be  an  indication  of 
actual  dumping  margins.  However,  if 
those  margins  are  solely  attributable  to 
identifiable,  distinguishing  factors,  then 
the  Department  will  attempt  to  eliminate 
the  differences,  either  by  quantifying 
them  and  making  an  adjustment  or  by 
identifying  a  more  similar  home  market 
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model.  In  this  case,  we  have  selected  a 
more  similar  home  market  model. 

Comment  5:  Respondent  argues  that 
the  plus  or  minus  15  percent  weight 
range  proposed  by  petitioner  as  a  basis 
for  selecting  crankshaft  comparison 
models  is  arbitrary,  has  no  technical  or 
commercial  basis,  and  overstates  the 
importance  of  similarity  in  weight  in  the 
process  of  model  selection. 

DOC  Position:  We  agree  that 
petitioner  has  not  provided  any 
evidence  other  than  conclusory 
statements  to  support  the  proposed 
weight  limit  of  plus  or  minus  15  percent 
in  making  our  product  comparisons. 
Therefore,  where  appropriate,  we  have 
gone  outside  that  weight  range  in 
selecting  the  most  similar  home  market 
crankshaft  for  comparison  purposes.  See 
DOC  Position  on  Petitioner's  Comment 
3. 

Comment  6:  Should  the  Department 
adhere  to  its  preliminary  comparison 
model  choices,  respondent  urges  that  the 
Department  weight-average  the  two 
home  market  models  [i.e.,  the 
Department's  proposed  comparator  and 
respondent's  proposed  comparator). 
Respondent  argues  that  this  approach 
would  reduce  the  distortion  inherent  in 
comparing  models  which  differ  in  non- 
adjustable  respects.  Finally,  respondent 
argues  that  weight-averaging  would  be 
consistent  with  petitioner's  own 
preference. 

DOC  Position:  See  DOC  Position  on 
Petitioner's  Comment  6. 

Comment  7:  Respondent  argues  that 
the  Department  should  use  the  six- 
month  forward  exchange  rates  for 
currency  conversions.  It  contends  that  it 
is  common  practice  in  the  U.K.  to  hedge 
against  the  effect  of  exchange  rate 
fluctuation  by  selling  forward  foreign 
currency  receipts  and  that  this  has  been 
actual  UEF  policy  for  several  years.  UEF 
argues  that  it  would  be  perverse  and 
unfair,  if  the  company's  "sound 
commercial  practice  were  ignored  in 
determining  fair  value,  producing 
exchange  rate  dumping",  the  very  result 
sought  to  be  avoided  when  applying  the 
antidumping  laws  in  an  economic 
environment  characterized  by  volatile 
exchange  rates.  Respondent  further 
argues  that  nothing  is  said  in  the 
Department's  regulations  barring  the  use 
of  a  forward  exchange  rate,  citing  19 
CP'R  353.56(a).  which  merely  requires 
that  the  conversion  be  made  "as  of  the 
date  of  the  purchase  or  agreement  to 
purchase".  Respondent  argues  that  the 
regulation  does  not  specify  a  daily, 
quarterly,  or  a  forward  rate,  and  that  the 
Department  has  discretion  as  to  which 
rate  to  use. 

DOC  Position:  Section  353.56(a) 
requires  that  currency  conversions  be 


made  "in  accordance  with  the 
provisions  of  section  522  of  the  Tariff 
Act  of  1930,  as  amended"  (31  U.S.C. 
5151).  which  provides  that  '(t)he  Federal 
Reserve  Bank  of  New  York  shall  decide 
the  buying  rate  '  [31  U.S.C.  5151(e)j.  The 
Tariff  Act  also  directs  that  conversions 
be  made  at  quarterly  rates,  unless  the 
rate  on  any  given  day  varies  from  the 
quarterly  rate  by  five  percent  or  more,  in 
which  case  the  actual  daily  rate  is  to  be 
used  131  U.S.C.  5151(c).  (d)"j.  Therefore. 
contrary  to  Respondent's  contention,  we 
are  obliged  to  use  quarterly  rates  absent 
the  five  percent  variance  provided  for  in 
the  Tariff  Act,  or  absent  circumstances 
which  would  permit  us  to  apply  the 
"special  rule"  of  §  353.56(b)  of  the 
regulations.  Even  if  the  "special  rule" 
could  be  applied  in  this  case.  UEF  has 
not  provided  sufficient  evidence  to 
support  its  assertion  that  its  pricing  is 
directly  linked  to,  or  based  on.  the  six- 
month  forward  exchange  rate. 

Comment  8:  Respondent  argues  that  if 
forward  exchange  rates  are  not  used, 
the  Department  should  apply  the  lag 
rate.  i.e..  use  the  exchange  rate 
prevailing  in  the  calendar  quarter 
preceding  the  sales  date.  Respondent 
contends  that  in  previous  cases  such  as 
Melamine  Chemicals,  Inc.  v.  United 
States  [Melamme].  732  F.2d  924,  931 
(Fed.  Cir.  1984).  the  Court  of  Appeals 
has  upheld  the  Department's  application 
of  the  exchange  rate  prevailing  in  the 
quarter  preceding  the  sales  in  question 
to  prevent  the  imposition  of  antidumping 
duties  resulting  solely  from  temporary 
currency  fluctuations. 

Respondent  states  that  it  renegotiated 
Its  prices  with  one  U.S.  customer  to  take 
account  of  the  strengthening  of  the 
pound,  and  that  this  is  evidence  of 
UEF's  attempt  to  do  what  the  statute 
wants  foreign  producers  to  do — to  raise 
U.S.  prices  when  the  dollar  weakens.  In 
Brass  Sheet  and  Strip  from  the  Federal 
Republic  of  Germany  (German  Brass 
Sheet).  52  FR  822.  826  (January  9.  1987), 
the  Department  specifies  two  tests,  one 
of  which  must  be  met  before  the 
Department  will  consider  lagging  the 
exchange  rates  in  less  than  fair  value 
(LTFV)  investigations:  (1)  There  has 
been  a  sustained  change  in  exchange 
rates  and  respondents  can  show  that 
they  have  acted  within  a  reasonable 
period  of  time  to  adjust  their  prices  to 
the  change,  or  (2)  dumping  m  argins  are 
due  solely  to  a  temporary  fluctuation  in 
exchange  rates.  Respondent  contends 
that  it  has  met  these  tests. 

DOC  Position:  We  disagree.  If 
exchange  rates  in  this  case  are 
considered  to  have  been  characterized 
by  "sustained"  changes,  respondent's 
evidence  has  not  shown  price 
readjustment  or  other  reaction  to  such 


changes  within  a  reasonable  period  of 
time  as  required  by  Melamine.  Nor  does 
the  evidence  support  a  finding  of 
"temporary"  exchange  rate  changes,  so 
that  the  second  test  cited  by  respondent 
IS  inapplicable. 

Comment  9:  Respondent  argues  that 
U.S.  interest  rates  should  be  used  in 
determining  the  cost  of  credit  for  U.S. 
sales,  because  the  US  rate  would 
reflect  the  actual  credit  costs  incurred 
by  UEF  had  the  compan\  borrowed  to 
finance  its  U.S.  receivables.  Respondent 
cites  Certain  Welded  Pipe  and  Tube 
Products  from  Turiiey  [  Welded  Pipe],  51 
FR  13044  (April  17, 1986).  in  which  the 
Department  calculated  interest  expense 
in  the  U.S.  market  based  on  the  relevant 
U.S.  rates. 

DOC  Position:  We  disagree.  It  is  the 
Department's  policy  to  use  the  home 
market  interest  rate  to  compute  the 
respondent's  credit  expense  for  U.S. 
purchase  price  sales  where,  as  in  the 
present  investigation,  the  respondent 
has  not  received  any  foreign  financing. 
In  Welded  Pipe.  U.S.  sales  were  actually 
financed  with  short-term  dollar- 
denominated  financing,  so  the  use  of  the 
weighted-average  dollar  interest  rate 
was  applied. 

Comment  10:  Respondent  argues  that 
the  Department  should  calculate  credit 
adjustments  based  on  the  interest  rate 
prevailing  on  the  date  of  each  shipment. 
the  rate  UEF  would  have  had  to  pay  had 
it  actually  borrowed  to  finance  its 
receivables. 

DOC  Position:  We  agree  and  have 
Jone  so. 

Comment  11:  Respondent  argues  that 
the  per  diem  cost  of  credit  should  be 
calculated  on  the  basis  of  a  365-day  year 
rather  than  a  360-day  year. 

DOC  Position:  We  agree.  We  found 
that  the  bank  used  by  the  respondent 
based  its  interest  calculations  on  365 
and  not  360  days. 

Comment  12:  Respondent  argues  that 
shipments  made  after  October  31, 1988, 
should  not  be  included  in  fair  value 
calculations  since  these  shipments  are 
no  more  relevant  than  sales  prior  to 
October  1, 1985.  or  subsequent  to 
October  31.  1986. 

DOC  Position:  We  disagree.  Because 
of  contractual  practice  in  this  industn, , 
there  is  a  significant  difference  between 
"sales"  and  "shipments"  in  this  case.  A 
"sale"  of  the  product  is  made  at  the  time 
when  a  price  agreement  is  reached. 
"Shipments  "  directly  related  to  these 
"sales"  are  subsequently  sent  to  the 
customer  over  a  period  of  months  or 
even  years.  In  order  for  the  "sale  "  to  be 
included  in  the  dumping  calculation  for 
purposes  of  this  final  determination,  the 
date  of  sale,  i.e..  the  date  of  written 


confirmation  of  the  price  agreement,  has 
to  be  within  the  POI.  I.e.,  October  1. 
1985.  through  October  31.  1986. 
"Shipments",  however,  are  not  limited  to 
the  POI.  As  long  as  the  "shipments"  are 
pursuant  to  a  "sale"  made  within  the 
POI,  they  should  be  included  in  the 
calculation  for  purposes  of  (he 
investigation.  We  agree,  however,  that 
su/es  prior  to  October  1.  1985,  and 
subsequent  to  October  31.  1986.  are 
irrelevant  to  the  calculation  of  fair  value 
since  they  are  outside  the  POI. 

Comment  13:  Respondent  argues  that 
any  future  dumping  order  issued  in  this 
case  should  be  limited  only  to  those 
sales  which  were  actually  investigated. 
Since  the  Department  excludes  sales  to 
some  customers  from  the  investigation 
because  they  occurred  prior  to  October 
1.  1985,  it  should  exclude  from  the  scope 
of  any  order  which  might  ultimately  be 
issued,  L'EF's  shipments  to  those 
customers.  Otherwise,  some  of  UEF's 
customers  would  be  burdened  by  the 
requirement  to  deposit  duties  on  sales 
which  were  never  investigated  and 
which  the  Department  has  no  basis 
whatever  to  assume  were  made  at  less 
than  fair  value.  Since  sales  fo  customers 
whose  imports  were  not  investigated 
cannot  be  identified  by  tariff 
classification,  respondent  proposes  that 
such  models  be  identified  by  means  of  a 
certification  mechanism  similar  to  that 
used  in  other  areas  of  customs  law 
where  the  need  arises  because  the  rate 
of  duty  varies  depending  on  the  actual 
use  of  the  imported  merchandise.  Such  a 
procedure  could  be  adopted  here  to 
permit  imports  of  crankshafts  by  these 
customers  without  the  deposit  of  duties 
based  on  unfounded  and  arbitrary 
assumptions,  rather  than  findings  based 
on  facts. 

DOC  Position:  We  disagree. 
Respondent  misunderstands  the 
statutory  scheme  applicable  to  dumping 
investigations  and  orders  The  result  of 
a  dumping  investigation  is  an  estimated 
margin  which  is  to  be  applied  to  future 
entries.  The  Department  has  not  actually 
made  a  determination  that  such  future 
entries  were  dumped,  since  an 
investigation  can  only  evaluate 
practices  which  have  a!re<;dy  occurred. 
Should  respondent  believe  that  the 
estimated  margin  provided  in  an  order 
does  not  accurately  reflect  the  actual 
dumping  margin  for  future  entries,  its 
remedy  is  to  request  a  review  under 
section  751  of  the  Act  and  §  353.53(a)  of 
our  regulations. 

Comment  14:  Respondent  argues  that 
a  circumstances  of  sa!e  adjustment  must 
be  made  for  the  cost  of  tooling  for  one 
die  number  for  which  the  U.S.  customer 


paid  part  of  the  cost  of  tooling,  since  the 
U.K.  customer  for  the  comparison  model 
did  not  pay  for  tooling.  UEF  submits  that 
the  different  treatment  of  tooling  costs 
in  the  two  markets  warrants  an 
adjustment  for  different  circumstances 
of  sale.  Respondent  cites  as  an  example. 
Certain  Forged  Steel  Crankshafts  from 
the  Federal  Republic  of  Germany 
(German  Crankshafts),  52  PR  18002, 
18003  (1987). 

DOC  Position:  Since  this  issue  was 
first  brought  up  after  verification,  we 
were  unable  to  verify  either  the  cost 
paid  by  the  U.S.  customer,  or  the  fact 
that  the  U.K.  customer  did  not  pay  for 
tooling  for  the  comparison  model.  We 
therefore  determined  not  to  make  a 
circumstances  of  sale  adjustment.  In 
German  Crankshafts,  the  Department 
did  not  make  a  circumstances  of  sale 
adjustment  between  the  home  and  the 
U.S.  markets.  Rather,  we  found  that 
there  was  insufficient  information  on  the 
home  market  side  for  us  to  consider  an 
adjustment.  Therefore,  we  did  not  make 
a  determination  on  whether  a 
circumstances  of  sale  adjustment  for 
tooling  costs  w/as  appropriate. 

Comment  15:  Respondent  states  that  if 
agrees  with  petitioner's  argument  that 
differences  in  the  costs  of  inspection 
should  be  disregarded  in  calculating  the 
difference  in  merchandise  adjustment 
because  these  costs  are  not  related  to 
physical  differences  in  merchandise. 
DOC  Position:  We  disagree.  Since 
each  crankshaft  requires  a  different  type 
and  a  different  level  of  inspection,  we 
consider  inspection  costs  to  be  variable 
costs  directly  related  to  the  differences 
in  the  physical  characteristics  of  the 
merchandise.  Therefore,  these  costs 
have  been  included  in  the  calculation  of 
the  difference  in  merchandise 
adjustment. 

Verification:  We  verified  all 
information  used  in  making  our  final 
determination  in  accordance  with 
section  776(a)  of  the  Act  and  followed 
standard  verification  procedures, 
including  examination  of  relevant  sales 
and  financial  records  of  the  company 
under  investigation. 

Suspension  of  Liquidation:  In 
accordance  with  section  733(d)  of  the 
Act,  we  are  directing  the  U.S.  Customs 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of  CFSC  from 
the  U.K.  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption,  on  or 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register.  The  U.S. 
Customs  Service  shall  require  a  cash 
deposit  or  the  posting  of  a  bond  equal  to 
the  estimated  weighted-average  amount 


by  which  the  foreign  market  value  of 
CFSC  from  the  U.K.  exceeds  the  United 
States  price,  as  shown  in  the  table 
below.  The  cash  deposit  or  bonding  rate 
established  in  the  preliminary 
determination  shall  remain  in  effect  with 
respect  to  entries  or  withdrawals  from 
warehouse  made  prior  to  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  This  suspension  of  liquidation 
will  remain  in  effect  until  further  notice. 


Manutactufef /prooucai  /  exportef 


United  Engineefing  A  Forgtnd .. 
Allolhefs .1., 


Weighieo- 

average 

margin 

percentage 


14  67 
1467 


ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  administrative 
protective  order,  without  the  written 
consent  of  the  Deputy  Assistant 
Secretary  for  Import  Administration. 
The  ITC  will  determine  whether  these 
imports  materially  injure,  or  threaten 
material  injury  to.  a  U.S.  industry  within 
45  days  of  the  publication  of  this  notice. 

If  the  ITC  determines  that  material 
injury  or  threat  of  material  inju.'-y  does 
not  exist,  this  proceeding  will  be 
terminated  and  all  securities  posted  as  a 
result  of  the  suspension  of  liquidation 
will  be  refunded  or  cancelled.  However, 
if  the  ITC  determines  that  such  injury 
does  exist,  we  will  issue  an  antidumping 
duty  order  directing  the  U.S.  Customs 
Service  to  assess  an  antidumping  duty 
on  CSFC  from  the  U.K..  entered  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  suspension 
of  liquidation,  equal  to  the  amount  by 
which  the  foreign  market  value  exceeds 
the  United  States  price. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act  |19 
U.S.C.  1673d(d)). 

Dated:  August  26,  1987. 
Paul  Freedenberg, 

Assistant  Secretary  for  Trade  Administrat/on. 
|FR  Dae.  87-20056  Filed  8-31-87;  8:45  am] 
BILLING  CODE  3S10-OS-M 
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(A- 122-006 1 

Final  Results  of  Antidumping  Duty 
Administrative  Review;  Steel  Jaclts 
From  Canada 

agency:  International  Trade 
Administration/ Import  Administration 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
an'idumpinR  duly  administrative  review. 

On  September  23,  1986,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  finding  on 
steel  jacks  from  Canada.  The  review 
covers  the  only  known  manufacturer  of 
this  merchandise  covered  by  the  finding, 
J.C.  Hallman  Manufacturing  Co.,  Ltd.. 
and  the  period  September  1,  1983 
through  August  31,  1985. 

We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  We  received 
comments  from  the  petitioner  and  the 
respondent.  Based  on  our  analysis  of  the 
comments  received,  the  final  results  of 
review  are  unchanged  from  those 
presented  in  the  preliminary  results. 
EFFECTIVE  DATE:  September  1,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Victor  or  David  P.  Mueller. 
Office  of  Compliance,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  Washmgton,  DC  20230; 
telephone:  (202)  377-5222/2923. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  September  23, 1986.  the 
Department  of  Commerce  ("the 
Department")  published  in  the  Federal 
Register  (.'^l  FR  33795)  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  finding  on  steel  jacks 
from  Canada  (31  FR  11974,  September 
13,  1966).  We  began  this  review  under 
our  old  regulations.  After  the 
promulgation  of  our  new  regulations,  the 
petitioner  and  the  respondent  requested 
in  accordance  with  §  353.53a(a)  of  the 
Commerce  Regulations  that  we  complete 
the  administrative  review.  We  have  now 
completed  the  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930  ("the  Tariff  Act"). 

Scope  of  the  Review 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomenclature.  Congress  is 
considering  legislation  to  convert  the 
United  States  to  this  Harmonized 
System  ("HS")  by  January  1, 1988.  In 
view  of  this,  we  will  be  providing  both 
the  appropriate  Tariff  Schedule  of  lhe~ 
United  States  ( "TSUS")  item  numbers 
and  the  appropriate  HS  item  numbers 


with  our  product  descriptions  on  a  test 
basis,  pending  Congressional  approval. 

As  with  the  TSUS,  the  HS  item 
numbers  are  provided  for  convenience 
and  Customs  purposes.  The  written 
description  remains  dispositive. 

We  are  requesting  petitioners  to 
include  the  appropriate  HS  item 
numbers  as  well  as  the  TSUS  item 
numbers  in  all  new  petitions  filed  with 
the  Department.  A.  reference  copy  of  the 
proposed  Harmonized  System  schedule 
is  available  for  consultations  in  the 
Central  Records  Unit.  Room  &-099,  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230.  Additionally,  all 
Customs  offices  have  reference  copies, 
and  petitioners  may  contact  the  Import 
Specialist  at  their  local  Customs  office 
to  consult  the  schedule. 

Imports  covered  by  the  review  are 
shipments  of  assembled  and 
unassembled  steel  jacks,  semi- 
assembled  jacks,  disassembled  jacks 
including  jack  parts  from  Canada, 
currently  classifiable  under  item 
numbers  664,1057  and  664.1081  of  the 
Tariff  Schedules  of  the  United  States 
Annotated.  These  products  are  currently 
classifiable  under  HS  item  number 
8425. 49. 00.  The  review  covers  the  only 
known  manufacturer  of  this 
merchandise  to  the  United  States 
covered  by  the  finding,  and  the  period 
September  1. 1983  through  August  31, 
1985. 

Analysis  of  Comments  Received 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  We 
received  comments  from  the  petitioner 
and  the  respondent. 

Comment  1:  Hallman  argues  that  it 
has  presented  a  compelling  reason  for 
Commerce  to  accept  the  questionnaire 
response  filed  after  the  preliminary 
results  of  review,  because  Hallman 
changed  counsel  after  the  questionnaire 
was  mailed  by  the  Department.  Hallman 
asserts  that  Commerce  has  the  authority 
to  accept  its  late  response.  Hallman 
maintains  that  the  Commerce 
Department  is  authorized  to.  and  must 
accept  its  late  response  to  avoid  a 
manifest  injustice.  The  information 
contained  in  that  response  should  be 
considered  in  the  final  results  of  review. 

Department's  Position:  We  disagree. 
The  prelimmary  results  of  review  were 
based  on  the  best  information  available 
since  Hallman  did  not  provide  a  timely 
response  to  our  questionnaire  which 
was  transmitted  to  Hallman  on  April  31. 
1986.  The  Department  sent  Hallman  a 
follow-up  letter  on  June  20.  1986  stating 
that  unless  it  responded  within  an 
additional  fifteen  days,  the  Department 


would  use  the  best  information 
available. 

The  fact  that  Hallman  changed 
counsel  on  September  5.  1986.  long  after 
the  due  date  to  respond  to  the 
questionnaire,  is  no  excuse  for  untimely 
filing  of  information.  Section  353  46  of 
the  Commerce  Regulations  stales  thai 
"Except  in  situations  where  it  would  he 
manifestly  uniust,  any  information  or 
written  views  submitted  in  connection 
with  a  proceeding  shall  be  considered 
only  if  received  within  the  time 
established  by  these  regulations  nr  by 
specific  instructions  applicable  to  any 
request  for  information;  and  information 
or  written  views  received  after  such 
time  shall  not  be  considered  in  the 
proceeding."  In  this  case,  the 
Departments  refusal  to  consider  the 
response  which  was  submitted  long 
after  the  due  date  and  after  the 
publication  of  the  preliminary  results  is 
not  manifestly  unjust.  Moreover,  it 
would  be  unjust  to  accept  the  response 
so  late  in  the  course  of  the  proceeding 
aiiu  (hereby  deprive  the  other  parties  of 
an  effective  opportunity  to  comment. 

Comment  2:  Bloomfield  Manufacturing 
Co.,  Inc.,  the  petitioner,  contends  that 
the  final  results  of  review  must  be  made 
on  the  basis  of  best  information 
otherwise  available.  Further,  the 
petitioner  argues  that  the  rate 
established  in  a  previous  review  should 
be  considered  as  a  minimum.  The 
petitioner  has  submitted  constructed 
value  data  which  it  contends  the 
Department  should  use  as  best 
information  otherwise  available. 

Department's  Position:  As  stated  in 
our  response  to  Comment  1,  we  agree 
that  use  of  best  information  available  is 
appropriate  in  this  case.  Consistent  with 
Department  policy,  we  determined  that 
a  previous  rate  constitutes  the  best 
information  available  in  this  case. 
Selection  of  the  best  information 
available  is  made  on  a  case-by-case 
basis.  It  is  our  policy  to  evaluate  the 
nature  of  the  information  available  and 
the  degree  of  cooperation  received  in 
exercising  our  discretion  to  choose  the 
appropriate  information  to  use  in  such 
situations.  We  did  not  select  the  most 
adverse  of  all  available  alternate 
sources  of  information.  We  believe  that 
the  previous  rate  selected  is  both 
sufficient  to  ensure  timely  submissions 
in  future  administrative  reviews  and  is 
in  compliance  with  the  Departments 
regulations  and  established  policy. 

Comments:  Bloomfield  contends  that 
this  finding  should  not  be  limited  to  steel 
jacks  manufactured  by  Hallman  only 
but  should  be  considered  a  country-wide 
finding  according  to  the  current  practice 
of  the  Department,  which  is  consistent 


32958 


Federal  Rej^ister  /   Vul. 


5^-  No-  169  /  Tuesday,  September  1.   1987  /   .\otices 


UM  I 


with  this  order  as  amemJed  by  the 
Treasury  Department. 

Bloomfield  argues  that  when 
administered  by  the  Treasury 
Department,  the  issuance  of  an 
antidumping  finding  entailed  amending 
the  Customs  Regulations  to  include  the 
latest  finding.  In  this  case  the  Customs 
Regulations  were  amended  to  include 
"steel  jacks  from  Canada"  without 
reference  to  Hallman  exclusively. 
Hloomfieid  contends  that  since  Hallman 
was  mentioned  only  in  the  preambular 
language  of  the  amendment  to  the 
Customs  Regulations  and  not  in  the 
body  of  the  amended  language,  the 
finding  of  dumping  is  a  country-wide 
finding. 

Dfpjrtnient's  Posilion:  We  agree.  The 
Department  has  reviewed  the  petition 
and  all  notices  published  during  the 
investigatory  period  with  respect  to 
steel  jacks  from  Canada.  The  original 
petition  and  all  notices  describe  the 
scope  of  the  investigation  to  include 
steel  jacks  from  Canada  manufactured 
by  J.C.  Hallman  Manufacturing  Co..  Ltd., 
the  only  known  manufacturer  at  that 
time.  The  Department  has  no  evidence 
tn  indicate  that  the  Treasury 
Department's  intent  was  to  limit  this 
finding  of  dumping  to  |.C.  Hallman 
Manufacturing  Co.,  Ltd.  to  the  exclusion 
of  other  exporters  of  the  subject 
merchandise  from  Canada.  The 
reference  to  Hallman  as  a  sole  known 
manufacturer  of  the  subject 
merchandise  is,  therefore,  descriptive 
rather  than  exclusionary  in  nature.  We 
will  instruct  the  Customs  Service  to 
collect  the  estimated  duty  from  all  other 
importers. 

Comment  4:  Bloomfield  contends  that 
the  Department  should  clarify  the  scope 
to  include  assembled  steel  jacks,  semi- 
assembled  jacks,  disassembled  jacks 
(kits)  and  jack  parts  Bloomfield 
contends  that  the  administration  of  this 
finding  is  subject  to  circumvention, 
unless  the  Department  clarifies  these 
parts  to  be  specifically  covered  by  the 
scope  of  the  finding. 

Department's  Position:  Since  this 
order  already  covers  steel  jacks 
(assembled  or  unassembled)  ['M  FR 
42577,  October  21.  1985).  ttie  only  issue 
before  us  is  whether  the  order  also 
includes  jack  parts.  We  agree  that 
separately  imported  parts  of  steel  jacks 
are  properly  included  in  the  scope  of  the 
subject  order  when  these  parts,  taken 
together,  constitute  the  complete  jack. 
This  determination  is  based  on  a 
consideration  of  the  following  criteria: 
|1)  General  physical  characteristics,  (2) 
the  expectations  of  the  ultimate 
purchasers,  (3)  the  channels  of  trade  in 
which  the  product  is  sold.  (4)  the  manner 
in  which  the  product  is  advertised  and 


displayed,  and  (5)  the  ultimate  use  of  the 
merchandise  in  question.  The  Court  of 
International  Trade  has  endorsed  these 
criteria  as  the  appropriate  ones  to  use  in 
determining  whether  a  product  is  within 
the  "class  or  kind"  of  merchandise 
described  in  a  prior  antidumping  finding. 
See.  Kyowa  Gas  Chemical  Industry  Co.. 
Ltd.  V.  United  States.  582  F.  Supp.  887 
(C.LT.  1984);  Diversified  Products  Corp.. 
V.  United  States.  572  F.  Supp.  863  (C.LT. 
1983). 

The  Department  has  learned  from  the 
Customs  Service  that,  in  addition  to 
shipping  assembled  and  unassembled 
jacks  to  the  United  States,  Hallman  is 
also  shipping  jack  parts  separately  to  its 
subsidiary,  J.C.  Hallman,  Inc.  These 
parts  include:  large  runner,  small  runner, 
steel  standard,  steel  handle,  top  clamp 
clevis,  handle  socket,  pitman,  reversing 
switch  and  latch,  and  base  plate.  These 
parts  are  fully  manufactured  prior  to 
importation,  and  require  only  painting, 
assembly,  labeling,  and  deburring 
operations  after  being  received  by  J.C. 
Hallman,  Inc.  in  the  United  States. 
These  are  relatively  minor  fmishing 
operations  which  do  not  add  substantial 
value. 

These  parts  are  apparently  not 
separately  sold  to  unrelated  purchasers, 
and  there  is  no  indication  that  such  jack 
parts  have  any  channels  of  trade  or  use 
other  than  for  assembly  into  steel  jacks. 
Indeed,  these  jack  parts  are  not  sold  to 
unrelated  purchasers  until  they  are 
assembled  into  complete  steel  jacks. 
Since  there  is  no  separate  channel  of 
trade  for  jack  parts  we  determine  that 
the  third  criterion  noted  above  is  met. 
Similarly,  we  determine  that  both  the 
ultimate  use  and  the  ultimate  purchasers 
of  jack  parts  and  complete  jacks  are  the 
same,  because  jack  parts  are  not  used  in 
any  other  device.  Thus,  the  second  and 
the  fifth  criteria  outlined  above  are  met. 
The  fourth  criterion  is  also  met  because, 
since  there  is  no  separate  channel  of 
trade  for  jack  parts,  the  only  respect  in 
which  they  are  advertised  and  displayed 
is  in  the  form  of  complete  steel  jacks. 

Finally,  with  respect  to  the  first 
criterion,  the  Department  does  not 
believe  that  the  fact  that  jack  parts 
have,  in  some  respect,  different  physical 
characteristics  from  complete  jacks 
should  be  controlling  in  this  instance. 
They  only  difference  between  the  two  is 
that  complete  steel  jacks  are, 
essentially,  assembled  jack  parts.  Since 
the  parts  are  imported  by  a  related 
subsidiary  for  the  sole  purpose  of  being 
assembled  to  become  complete  steel 
jacks,  these  differences  become 
nonexistent  as  soon  as  the  parts  are 
assembled. 

Furthermore,  the  Department  has 
broad  authority  to  ensure  that  domestic 


industries  receive  the  protection  that  our 
antidumping  duty  orders  are  intended  to 
provide.  An  important  component  of  this 
broad  enforcement  authority  is  vigorous 
monitoring  of  compliance  with 
antidumping  duty  orders  under  section 
751  of  the  Tariff  Act.  Our  responsibility 
to  enforce  antidumping  duty  orders 
includes  the  requirement  to  ensure  that 
those  orders  are  not  circumvented 
through  their  narrow  and  mechanical 
interpretation  without  considering  the 
intended  purpose  and  substantive  reach 
of  these  orders. 

The  Department  may  not  allow  for 
separate  importation  of  jack  parts 
which,  after  ininor  finishing  operations, 
are  sold  in  the  United  States  as 
complete  jacks  in  circumvention  of  the 
order.  Such  a  limited  interpretation  of 
the  scope  of  the  order  would  be  in 
violation  of  the  Department's 
enforcement  responsibility  under  the 
antidumping  laws. 

Therefore,  we  conclude  that  steel  jack 
parts  are  the  same  "class  or  kind  "  of 
merchandise  as  steel  jacks  and  are 
properly  included  in  the  scope  of  the 
order  when,  shortly  after  im.portation, 
these  parts  are  assembled  to  constitute 
complete  steel  jacks. 

Final  Results  of  Review 

Based  on  our  analysis  of  the 
comments  received,  the  final  results  of 
review  are  the  same  as  those  presented 
in  the  preliminary  results  of  reviev/  and 
we  determine  that  the  following  margin 
exists  for  the  period  September  1,  1983 
through  August  31, 1985: 


Manufacturer  /  exporter 


J  C  Hallman  Manutactunng  Co..  Ltd 


Margrn 
(percent) 


The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Further,  as  provided  in  section 
751(a)(l)of  the  Tariff  Act.  the 
Department  will  instruct  the  Customs 
Service  to  collect  a  cash  deposit  of 
estimated  antidumping  duties  based 
upon  the  above  margin. 

For  any  future  entries  of  this 
merchandise  from  a  new  exporter,  not 
covered  in  this  or  prior  administrative 
reviews,  whose  first  shipments  occurred 
after  August  31,  1985.  and  who  is 
unrelated  to  any  reviewed  fir:n,  or  any 
previously  reviewed  firm,  a  cash  deposit 
of  28.35  percent  shall  be  required. 

This  deposit  requirement  is  effective 
for  all  shipments  of  Canadian  steel  jacks 
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or  parts  of  steel  jacks,  entered  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  and  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  administration  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.SC.  1675(a)(1)) 
and  §  353.53a  of  the  Commerce 
Regulations  (19  CFR  353.53a). 

Date;  August  24.  1987. 
[osepb  \.  Spetrini, 

Acliiig  Deputy  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc,  87-20057  Filed  &-31-«7;  8:45  am] 

BILLING  CODE  3510-DS-M 


National  Oceanic  and  Atmospheric 
Administration 

Public  Meeting;  Mid-Atlantic/New 
England  Fishery  Management  Councils 

AGENCY:  National  Marine  Fisheries 
Service.  NOAA.  Commerce. 

The  Mid-Atlantic  and  New  England 
Fishery  Management  Councils  will 
convene  a  joint  public  meeting, 
September  16.  1987.  at  9  a.m.,  at  the 
Holiday  Inn  1776,  U.S.  60  Bypass  Road. 
VVilliatrisburg.  VA  (telephone;  804-220- 
1776).  for  the  purpose  of  holding  panel 
discussions  on  joint  ventures,  the 
Americanization  of  the  Atlantic 
mackerel  fishery,  cost  effective  law 
enforcement,  and  ecosystem 
management.  The  public  meeting  may 
be  lengthened  or  shortened  depending 
upon  progress  of  the  agenda.  The 
Councils  may  go  into  closed  session  (not 
open  to  the  public)  to  discuss  personnel 
and/or  national  security  matters. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  C.  Bryson,  Executive  Dnector.  Mid- 
Atlantic  Fishery  Management  Council. 
Federal  Building,  300  South  New  Street, 
Room  2115.  Dover,  DE  19901;  telephone: 
(302)  674-2331. 

Date:  August  27.  1987. 
Bill  A.  Powell, 

Executive  Director,  National  Marine 
Fisheries  Senice. 

(FR  Doc.  87-20044  Filed  8-31-87:  8:45  a.m  ] 
BIUING  CODE  3510-23-M 


Public  Meetings;  North  Pacific  Fishery 
Management  Council 

agency:  .National  Marine  Fisheries 
Service,  NOAA.  Commerce. 
The  North  Pacific  Fishery 
Management  Council  has  scheduled 
separate  public  meetings  for  its  Gulf  of 
Alaska  Groundfish  Plan  Team  and  the 
Bering  Sea/Aleutian  Islands  Groundfish 


Plan  Team,  Both  Plan  Teams  will  be 
discussing  de\elopment  of  resource 
assessment  documents,  deriving 
estimates  of  acceptable  biological  catch 
for  commercial  groundfish  species,  and 
reviewing  public  proposals  for 
management  of  the  sablefish  fishery. 
The  public  meetings  will  be  held  at 
the  National  Marine  Fisheries  Service, 
Northwest  and  Alaska  Fisheries  Center, 
7600  Sand  Point  Way,  NE.,  Building  4. 
Seattle,  W.\.  The  Gulf  of  Alaska  Plan 
Team  will  convene  September  8  at  9 
a.m.  and  proceed  as  necessarv'  through 
the  following  day.  The  Bering  Sea/' 
Aleutian  Islands  Plan  Team  will 
convene  September  10  at  9  a.m.  and 
continue  as  necessary  through 
September  11. 

FOR  FURTHER  INFORMATION  CONTACT: 

The  .North  Pacific  Fisherv'  Management 
Council.  P.O.  Box  103136.  .Anchorage, 
.^K  99510;  telephone:  (907)  274-4563, 

Dale:  August  27.  1987. 
Bill  A.  Powell, 

Executive  Director,  National  Marine 
Fisheries  Sen'ice. 

[FR  Doc  87-20045  Filed  8-31-87;  8:45  am] 
BILLING  CODE  3510-M-M 


Public  Meetings  North  Pacific  Fishery 
Management  Council 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  North  Pacific  Fishery 
Management  Council  will  meet 
September  23-25,  1987.  at  the  Hilton 
Hotel  in  Anchorage,  AK.  Council 
members  will  elect  officers  for  the 
coming  year.  They  also  will  receive 
status  of  stocks  reports  for  groundfish  in 
the  Gulf  of  Alaska  and  the  Bering  Sea/ 
Aleutian  Islands,  and  miake  initial 
apportionments  for  domestic  and  foreign 
fisheries  for  1988.  Final  approval  of 
harvest  levels  will  be  made  in 
December.  For  Gulf  of  Alaska  pollock, 
the  Council  will  review  U.S.  processor 
needs  for  1987  to  determine  if  surpluses 
exist  for  reapportionment  to  the  joint 
venture  industry. 

The  Council,  also  will  consider  final 
approval  of  Amendment  16  to  the  Gulf 
of  Alaska  Groundfish  Fishery 
Management  Plan  (FMP),  review  a  draft 
P'MP  for  king  and  Tanner  crab  in  the 
Bering  Sea /Aleutian  Islands,  and  review 
a  revised  Salmon  FMP. 

Industry  proposals  for  management  of 
the  sablefish  fishery  will  be  reviewed 
and  the  Council  will  approve  an  options 
package  to  go  out  for  public  review.  The 
Council  also  will  review  and  approve  a 
halibut  allocations  policy  and  review 
halibut  allocation  proposals  from 


industry  before  sending  them  out  for 
public  review. 

The  Council  will  hear  Committee 
reports  on  the  domestic  observer 
program,  joint  venture  permit  review,  by 
one  word  catch  management  and 
reporting  requirement,  and  will  review  a 
revised  draft  of  the  Secreta.'-ys  proposed 
uniform  standards,  Recom.mendations 
on  two-tier  fees  for  foreign  fishing  in 
1988  also  may  be  on  the  agenda. 

The  Council's  Scientific  and 
Statistical  Committee  and  Advisory 
Panel  will  begin  at  10  a.m.  on  September 
21  at  the  Hilton  and  continue  at  least 
through  September  22.  The  Council  will 
begin  at  9  a.m.  on  September  23  and 
continue  through  September  25. 

Other  meetings  scheduled  throughout 
the  week  include  the  Council's  Crab 
Management  Committee  on  the  evening 
of  September  21.  the  Reporting 
Requirements  Workgroup  on  the 
evening  of  September  22,  and  the 
Bycatch  Committee  following  the  close 
of  the  Council's  meeting  on  September 
25.  All  public  meetings  will  be  held  at 
the  hotel  unless  otherwise  announced; 
times  and  rooms  will  be  available  on  the 
first  day  of  Council  week.  Other  plan 
team  and  workgroup  meetings  may  be 
held  on  short  notice  during  the  week. 
The  Council  will  meet  in  executive 
session  (not  open  to  the  public)  at  least 
once  during  the  week  to  review  ongoing 
litigation  and  other  appropriate  matters. 

FOR  FURTHER  INFORMATION  CONTACT: 

the  North  Pac.f-c  F;5her\  .Mdr.ageTient 
Council,  P.O.  Box  103136,  .Anchorage, 
AK  99510;  telephone:  (907)  274-4563. 

Drtle:  August  27.  1987. 
Bill  A.  Powell, 

Executive  Director,  National  Marine 
Fisheries  Service. 
FR  Doc.  87-20046  Filed  8-31-87:  8:45  am) 

BILLING  CODE  3510-22-11 


Public  Meetings;  Pacific  Fishery 
Management  Council 

agency:  National  Marine  Fisheries 
Service.  NOAA,  Commerce. 

The  Pacific  Fishery  Management 
Council  and  its  advisory  entities  will 
convene  separate  public  meetings. 
September  14-17, 1987.  at  the  Pony 
Village  Lodge,  Pony  Village  Shopping 
Center,  North  Bend.  OR,  as  follows: 

Council 

On  September  16  the  Council  will 
convene  at  9  a.m.,  with  a  closed  session 
(not  open  to  the  public)  to  discuss 
litigation,  personnel,  and  other 
appropriate  matters.  At  10  a.m.  the 
Council  will  comm.ence  its  open  session 
to  consider  administrative  matters  and 
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g'oundfish  managpment.  After 
cf)mrrep.ts  from  its  advisory  entities  and 
the  public,  the  Council  will  affirm  or 
revise  the  1987  sablefish  acceptable 
biological  catch/optimum  yield,  adopt 
groundfish  management  adjustments  for 
the  last  trimester,  consider 
recommendations  from  its  Limited  Entry 
Committee,  adopt  groundfish 
Amendment  3  for  public  review,  adopt 
preliminary  groundfish  management 
specifications  for  1988,  conduct  a 
scoping  session  for  future  groundfish 
amendments,  and  other  groundfish 
matters.  There  will  be  a  public  comment 
period  at  4  p.m. 

On  September  17  the  Council  will 
reconvene  at  9  am.  to  complete  any 
unfinished  groundfish  business  and 
address  halibut  allocation  and  salmon 
management.  After  comm.cnt  from  its 
advisory  entities  and  the  public,  the 
Council  will  adopt  a  halibut  allocation 
process  and  hear  a  status  report  on 
initial  allocation  discussions  For 
salmon,  the  Council  will  adopt  an 
amendment  to  the  fishery  management 
plan  for  public  review,  conduct  a 
scoping  session  for  future  amendments 
to  the  fishery  management  plan,  and 
consider  other  Siilmon  matters. 

Scientific  and  Statistical  Committee 

On  September  14  will  convene  at  1 
p.m.  to  consider  matters  on  the  Council's 
agenda,  and  reconvene  September  15  at 
8  a.m.  to  meet  with  the  Groundfish 
Management  Team  to  review  stock 
assessments  for  1988. 

Groundfish  Select  Group 

On  September  15  will  meet  at  3  p.m.  to 

formulate  a  recommendation  to  the 
Council  on  third  trimester  management 
adjustments  and  other  matters. 

Budget  Commilteee 

On  September  16  will  meet  at  8  a.m.  to 
ruivew  the  status  of  the  budget  for  the 
remainder  of  the  calendar  year. 

Detailed  agendas  for  all  of  the  above 
meetings  will  be  available  to  public 
after  August  28.  For  further  information 
contact  Lawrence  D.  Six,  Executive 
Director.  Pacific  Fishery  Management 
Council.  Metro  Center,  2000  SU .  First 
Avenue,  Suite  420,  Portland,  OR  97201; 
telephone:  (503)  221-6352, 

D.ite:  AigusI  27.  1967, 
BUI  A.  Powell. 

Executive  Director.  Nclional  Marine 

Fisheries  Service. 

[FR  Doc.  87-20047  Filfd  a-:31-fl7;  8:45  am] 

BILUNG  COD£  3510-22-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Changes  in  Meeting  of  the  Defense 
Science  Soard  Task  Force  on  B-1B 
Defensive  Avionics 

ACTION:  Change  in  date/location  of 
advisory  committee  meeting  notice. 

summary:  The  meeting  of  the  Defense 
Science  Board  Task  Force  on  B-lB 
Defensive  Avionics  scheduled  for 
Septemiber  17-18, 1987  as  published  in 
the  Federal  Register  (Vol.  52,  No,  129. 
Page  25458,  Tuesday.  July  7. 1987,  FR 
Doc.  87-15410)  will  be  held  on 
September  16-18,  1987  at  Wright 
Patterson  AFB,  Dayton,  Ohio. 
Patricia  H.  Means, 

OSD  federaJ  Register  Liaison  Officer. 

Department  of  Defense. 

August  27, 1887, 

jra  Doc.  87-20063  Filed  8-31-87;  8:45  amj 

BILUNG  CODE  3810-01-M 


Cancellation  of  Meeting;  Defense 
Science  Board  Task  Force  on  B-13 
Defensive  Avionics 

action:  Cancellation  of  meeting. 


summary:  The  meeting  notice  for  the 
Defense  Science  Board  Task  Force  on  B- 
IB  Defensive  Avionics  for  August  18-19, 
1987  as  published  in  the  Federal  Register 
(Vol,  52,  No,  129.  Page  25458.  Tuesday, 
July  7. 1987,  FR  Doc.  87-15410.)  has  been 
cancelled. 
August  27.  1987. 
Patricia  H.  Means, 

OSD  Federa/ Register  Liaison  Officer, 
Department  of  Defense. 

[FR  Doc.  87-20064  Filed  B-31-87;  8:45  am) 

BILUNG  CODE  }81CM}1-M 


Department  of  The  Army 

Army  Science  Board;  Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  committee:  Army  Science 
Board  (ASB), 

Dates  of  meeting:  21  and  22 
September  1987, 

Times  of  meeting:  0800-1600  hours 
each  day. 

Place:  Science  Applications 
International  Corporation  McLean. 
Virginia, 

Agenda:  The  ASB  Ad  Hoc  Subgroup 
on  U.S,  Army  CECOM  RD&E  Center 
Effectiveness  Review  will  meet  to 


review  draft  report  material  covering  the 
review.  This  meeting  will  be  open  to  the 
public.  Any  person  may  attend,  appear 
before,  or  file  statements  with  the 
committee  at  the  time  and  in  the  manner 
permitted  by  the  committee.  The  Arm.y 
Science  Board  Administrative  Officer. 
Sally  Warner,  may  be  contacted  for 
further  information  at  (202)  695-3039  or 
695-7046. 
Sally  A.  Warner. 

Administrative  Officer.  Army  Science  Board. 
[FR  Doc.  87-2003(1  Filed  8-31-87;  8:45  am] 

BILLING  CODE  371(M)»-M 


DEPARTMENT  OF  EDUCATION 

Invitation  for  Applications  for  Nev^ 
State  Grant  Awards  for  Fiscal  Year 
1988,  Education  of  the  Handicapped 

Title  program:  Training  Personnel  for 
the  Education  of  the  Handicapped. 

CFDA  no:  84  029H. 

Purpose:To  increase  the  quantity  and 
improve  the  quality  of  personnel  to 
educate  handicapped  children  and 
youth.  Applications  for  State  grants  may 
be  submitted  by  State  educational 
agencies  (SEAs).  SEAs  that  apply  for  a 
continuation  grant  for  fiscal  year  1988 
are  not  eligible  for  a  new  State  grant  in 
fiscal  year  1988, 

Deadline  for  transmittal  of 
applications:  December  18. 1937. 

Applications  available:  September  8, 
1987. 

Estimated  ra/ige  of  awards:  SoO.OOO- 
$85,000, 

Estimated  a  varage  size  of  awards: 
$75,000. 

Estimated  number  of  a  wards:  13. 

Average  project  period:  36  months. 

Applicable  regulations:  (a)  The 
Training  Personnel  for  the  Education  of 
the  Handicapped  Program,  34  CFR  Part 
319,  52  FR  25830  et  seq.:  and  (b)  the 
Education  Department  General 
Administration  Regulations,  34  CFR 
Parts  74,  75,  77,  and  78. 

For  applications  or  information 
contact:  Norman  D.  Howe,  U.S. 
Department  of  Education.  Office  of 
Special  Education  Programs,  Division  sf 
Personnel  Preparation.  400  Maryland 
Avenue,  SW.  (Switzer  Buiiding,  Room 
3094— M/S  2313),  Washington,  DC 
20202.  Telephone:  (202)  732-1068. 

Program  authority:  20  U.S  C.  1432. 
(Catalog  of  Federal  Domestic  Assistance  .No. 
84.029:  Training  Personnel  for  the  Education 
of  the  Handicappe(l) 
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Dated:  August  26,  1987. 
Madeleine  Will, 

AsaistonI  Secrelary;  Office  of  Special 

Education. 

|FR  Doc.  87-20066  Filed  &-31-87;  8:45  am] 

BILLING  CODE  4000-01-M 


Invitation  for  Applications  for  New 
Awards  for  Fiscal  Year  1988; 
Education  of  the  Handicapped 

Title  of  program:  Training  Persunnel 
for  the  Education  of  the  Handicapped. 
CFDA  No:  84.029. 

Purpose:  To  increase  the  quantity  and 
improve  the  quality  of  personnel 
available  to  educate  children  and  youth 
with  handicaps. 

Applications  available 

Applicable  regulations:  (a)  The 
Training  Personnel  for  the  Education  of 
the  Handicapped  Program.  34  CFR  Part 
318:  and  (b)  the  Education  Department 
General  Administrative  Regulations,  34 
CFR  Parts  74.  75.  77.  and  78. 

Priorities 

The  Secretary  announces,  pursuant  to 
34  CFR  75.105(c){3)  and  318.11  the 
following  priorities  for  fiscal  year  1988. 
The  Secretary  will  give  an  absolute 
preference  to  applications  that  meet  any 
of  the  priorities. 

Preparation  of  Special  Educators 
(84.029B) 

This  priority  supports  projects 
designed  to  provide  preservice  training 
of  personnel  for  careers  in  special 
education  of  handicapped  children  and 
youth.  The  priority  includes  the 
preparation  of  special  educators  of  the 
handicapped,  including  personnel 
trained  in  speech,  language,  and  hearing 
impairments,  and  adaptive  physical 
educators. 

Preparation  of  Leadership  Personnel 
(84.029D) 

This  priority  supports  doctoral  and 
post-doctoral  preser\ice  preparation  of 
professional  personnel  to  conduct 
training  of  teacher  trainers,  researchers, 
administrators,  and  other  specialists. 

Preparation  of  Personnel  for  Minority 
Handicapped  Children  (84.029E) 

This  priority  supports  the  preservice 
preparation  of  special  education  and 
related  services  personnel  to  educate 
minority  and  underserved  populations, 
and  provides  training  for  members  of 


groups  which  have  been  traditionally 
underrepresented  in  these  fields. 

Preparation  of  Related  Services 
Personnel  (84.029F) 

This  priority  supports  the  preservice 
preparation  of  individuals  who  provide 
developmental,  corrective,  and  other 
supportive  services  as  may  be  required 
to  assist  a  handicapped  child  or  youth  to 
benefit  from  special  education.  The 
priority  supports  the  preparation  of 
paraprofessional  personnel,  career 
educators,  recreation  specialists,  health 
services  personnel,  school 
psychologists,  social  service  providers, 
counselors,  physical  therapists, 
occupational  therapists,  volunteers,  and 
other  personnel  providing  special 
services. 

Preparation  of  Personnel  for  Transition 
of  Handicapped  Youth  to  Adult  and 
Working  Life  (84.0290) 

This  priority  supports  the  preservice 

preparation  of  special  education  and 
related  services  personnel,  including 
secondary  school  teachers,  who  wiU 
prepare  handicapped  youth  to  meet 
adult  roles.  Personnel  may  be  prepared 
to  provide  either  short-term  transitional 
services,  or  to  aid  in  the  placement  of 
handicapped  youth  in  long-term 
employment,  or  both.  Projects  supported 
under  this  priority  should  prepare 
personnel  for  employment  in  program.s 
dsigned  to  prepare  handicapped  youth 
for  community  placement  and 
adjustment  to  the  community  setting. 

Preparation  of  Personnel  to  Work  in 
Rural  Areas  (84.029/) 

This  priority  supports  preservice 
training  of  personnel  for  rural  areas. 
Particular  attention  must  be  given  to 
preservice  training  related  to  the  unique 
aspects  of  providing  services  to  special 
populations  in  rural  areas.  iProjects 
supported  under  this  priority  must 
prepare  special  education  personnel  to 
fill  a  variety  of  rural  specific  roles  with 
handicapped  students,  parents,  peers, 
and  administrators. 

Special  Projects  (84.029K) 

This  priority  supports  projects  to 
develop  and  demonstrate  new 
approaches  for  the  preservice  training 
purposes  set  forth  in  §  318.10(a).  for 
preservice  training  of  regular  educators 
and  for  the  mservice  training  of  special 
education  personnel,  including 
classroom  aides,  related  services 


personnel,  and  regular  education 
personnel  who  serve  handicapped 
children  and  youth.  Project  activities 
assisted  under  this  priority  include 
development,  evaluation,  and 
distribution  of  imaginative  or  innovative 
approaches  to  personnel  preparation, 
and  development  of  materials  to  prepare 
personnel  to  educate  handicapped 
children  and  youth. 

Parent  Organization  Projects  (84.029M) 

This  priority  supports  grants  to  parent 
organizations  as  defined  in  34  CFR 
318.2(b).  for  the  purpose  of  pro\  iding 
training  and  information  to  parents  of 
handicapped  children  and  youth,  and  to 
volunteers  who  work  with  parents  to 
enable  those  individuals  to  participate 
more  effectively  with  professionals  in 
meeting  the  educational  needs  of 
handicapped  children  and  youth. 

Preparation  of  Personnel  to  Provide 
Special  Education  and  Related  Sen'ices 
to  Newborn  and  Infant  Children  with 
Handicaps  (84.029QJ 

This  priority  supports  the  preservice 
preparation  of  personnel  who  will  serve 
newborn  and  infant  children  with 
handicaps,  or  newborn  and  infant 
children  who  are  determ.med  to  be  at 
high  risk  of  being  handicapped,  or  both. 
Personnel  may  be  prepared  to  provide 
short-term  special  education  and  related 
services  as  necessary  in  an  intensive 
care  nursery,  or  long-term  special 
education  and  related  ser\'ices  which 
extend  into  a  preschool  program. 
Projects  supported  under  this  priority 
prepare  personnel  for  employment  in 
programs  characterized  by  strong 
interaction  of  the  medical,  educational, 
and  related  services  communities,  and 
by  involvement  of  parents  and 
guardians  who  are  the  primary  care 
givers  for  their  children. 

For  applications  or  information 
contact:  Normal  D.  Howe,  Office  of 
Special  Education  Programs,  U.S. 
Department  of  Education,  400  Maryland 
.■Avenue  SW.,  (Switzer  Building.  Room 
3094— M/S  2313),  Washington,  DC 
20202.  Telephone:  (202)  732-1068. 

Program  authority;  20  L'.S  C.  1431. 
(Catalog  of  Federal  Domestic  Assistance  No. 
84.029:  Training  Personnel  for  the  Eklucation 
of  the  Handicapped] 

Dated:  August  26,  1987. 
Madeleine  Will, 

Assistant  Secretary.  Office  of  Special 
Education  and  Rehabilitative  Services. 


Application  Notices  for  Fiscal  Year  1988 


Title  and  CFDA  number 


Preparation  of  Special  Educa- 
tors (84  029B)   

Preparation  of  Leadership  Per- 
sonnel (84  029D) 

Preparation  of  Personnel  for  Mi- 
nority Handicapped  Children 
(84  029E) 

Preparation  of  Related  Services 
Personnel  (84  029F) 

Preparation  of  Personnel  for 
Transition  of  Handicapped 
Youth  to  Adult  and  Working 
Life  (84  029G) 

Preparation  of  Personnel  to 
Work  in  Rural  Areas 
(84  029J) 

Soecial  Proiects  (84  029K) 

Parent  Organization  Projects 
I84  029M) 

Preparation  of  Personnel  to 
Provide  Special  Education 
and  Related  Services  to  New- 
born and  infant  Children  with 
Handicaps  (84  029Q) 


Deadline  for 
transmittal  of 
applications 


Avallaible 
fund$  ' 


10/23/87 
11/27/87 

04/06/88 
12/11/87 

11/20/87 


04/06/87 

12/18/87 

12/04/87 


01/08/88 


58,500,000 
1,000,000 


Estimated  range  of  Estimated  size 

awards  of  awards 


Estimated 

number  of 

awards 


'  The   funding   levels   are 
Congressional  appropnations. 


i,oqp,ooo 


750,000 


$60,000-580,000 
70,000-90,000 

60,000-75,000 
50.000-70,000 

60,000-80,000 


60.000-75.000 
65,000-85,000 

80,000-110,000 


60,000-75,000 


$80,000 
90,000 

75,000 
70.000 

80,000 


75.000 
85,000 

110,000 


75,000 


106 
11 

7 
20 


7 
10 


10 


Project  period 
in  months 


Up  to  60. 

Up  to  60. 

Up  to  60 
Up  to  60. 


Up  to  60. 


Up  to  60. 
Up  to  60. 

Up  to  60. 


Up  to  60. 


estimated  projections  of  available  Federal  resources  and  may  be  subject  to  revision  pending  changes  tn 


I 


[FR  Doc  87-20067  Filed  8-31-87;  8:45  am) 

BILLING  COOE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER87-597-000  et  al.] 

Electric  Rate  and  Corporate 
Regulation  Filings;  Arizona  Public 
Service  Co.  et  al. 

August  27.  1987. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission; 

1.  Arizona  Public  Service  Co. 

IHockel  No.  ER87-597-OOfl] 

Tdke  notice  that  on  August  24.  1987, 
Arizona  Public  Se.-vice  Company  (APS) 
tfndfjred  for  filing  an  Economy  Enei^y 
Interchange  Agreement  between 
.Arizona  Public  Service  Company  (APS) 
and  Rocky  Mountain  Generation 
Cooperdtive  (R.MGCl  executed  March 
30.  1987. 

APS  requested  that  this  Agreement 
become  effective  60  days  from  the  date 
of  filing  with  FERC. 

This  Agreement  provides  that 
Economy  Energy  sales  by  APS  to  RMGC 
shall  be  priced  at  one  of  the  foliowing 
rates:  (a)  A  ceiling  rate  concept  based  in 
part  on  the  fixed  costs  associated  with 


facilities  used  to  produce  the  required 
energy;  (b)  a  "split-the-savings"  concept; 
or  (c)  a  selling  price  based  on  120 
percent  of  cost  to  produce  such  energy. 

Copies  of  this  filing  are  being  served 
upon  RMGC  and  the  Arizona 
Corporation  Commission. 

Comment  date:  September  14, 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Boston  Edison  Co. 
(Docket  No.  ER86-405-0041 

Take  notice  that  on  August  3,  1987 
Boston  Edison  Company  tendered  for 
filing  pursuant  to  Commission's  Order 
dated  June  18,  1987  approving  the 
settlement  agreement  in  these  dockets, 
its  compliance  report. 

Comment  date:  September  14. 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Southwestern  ?  blic  Service  Co.  and 
Black  Mesa  Power  Co. 

(Docket  Nos.  EC87-19-000  and  ER87-584-0001 

Take  notice  that  on  August  13, 1987, 
Southwestern  Public  Service  Company 
(Southwestern)  and  Black  Mesa  Power 
Company  (Black  Mesa),  tendered  for 
filing  a  joint  application  seeking  an 
order  pursuant  to  section  203  of  the 
Federal  Power  Act  (FPA)  and  Part  33  of 
the  Commission's  regulations 
authorizing  the  sale  by  Southwestern  of 


its  electric  facilities  located  in  the  States 

of  Oklahoma  and  Kansas  to  Black  Mesa 
in  exchange  for  approximately  626.088 
shares  of  the  Common  Stock  of  Black 
Mesa  (Common  Stock)  and  cash  in  the 
amount  of  $953,067. 

Southwestern  is  an  operating  public 
utility  engaged  in  the  generation, 
transmission,  distribution  and  sale  of 
electricity  for  wholesale  and  retail  uses 
in  the  States  of  Texas.  New  Mexico, 
Oklahoma  and  Kansas.  Southwestern 
currently  provides  electric  service  in 
Oklahoma  to  communities  of  Beaver, 
Boise  City.  Goodwell,  Guymon,  Keyes, 
and  Texhoma  and  surrounding  areas. 
Southwestern  also  provides  electric 
service  ii:  Kansas  to  the  community  of 
Elkhart  and  its  surrounding  area. 

In  the  interest  of  im.proving 
administrative  efficiency  and  reducing 
cost,  Southwestern  has  formed  Black 
Mesa,  which  will  be  a  whol.y -owned 
subsidiary  upon  the  closing  of  the 
transaction  described  herein,  to  own 
and  operate  the  electric  se.-vice 
transmission,  distribution,  and  general 
plant  facilities  (except  for  wholesale 
metering  equipment)  currently  owned 
and  operated  by  Southwestern  in  the 
States  of  Oklahoma  and  Kansas. 

Upon  consummation  of  the  sale,  Black 
Mesa  will  become  a  full  requirements 
wholesale  customer  of  Southwestern.  It 
will  continue  to  provide  electric  utility 
service  to  retail  customers  who  reside 


UM  I 


Jject  period 
1  months 

Up  to  60 

Up  to  60. 

Up  to  60 

Up  to  60. 
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within  the  affected  area  presently 
served  by  Southwestern. 

Southwestern  also  tendered  for  filing, 
pursuant  to  section  205  of  the  FPA  and 
Part  35  of  the  Commissions  regulations, 
an  agreement  with  Black  Mesa  for 
primary  electric  power  service.  The 
agreement  provides  for  service  under 
rate  levels  currently  filed  and  allowed 
by  the  Commission  for  service  by 
Southwestern  to  its  existing  full 
requirements  customers. 

Black  Mesa  has  requested  a 
determination  from  the  Commission 
whether  Black  Mesa  will  be  a 
jurisdictional  utility  as  defined  under 
section  201  of  the  FPA.  If  the 
Commission  makes  a  determination  that 
Black  Mesa  is  a  jurisdictional  utility. 
Black  Mesa  requests,  pursuant  to 
section  205  of  the  FPA  and  Part  35  of  the 
Commission's  regulations,  that  the 
Commission  accept  the  initial  rate 
schedule  for  the  provision  of  system 
access  to  Southwestern.  The  System 
Access  Agreement  to  be  entered  into 
between  Black  Mesa  and  Southwestern 
will  allow  Southwestern  access  to  Black 
Mesa's  electric  transmission  and 
distribution  facilities  for  the  deliven,'  of 
electric  energy  to  Southwestems 
wholesale  customers  in  the  States  of 
Oklahoma,  Kansas,  and  Texas,  and  for 
the  delivery  of  electric  energy  to  certain 
of  Southvvestern's  retail  customers 
located  in  the  State  of  Texas. 

In  addition,  if  the  Commission  makes 
a  determination  that  Black  Mesa  is  a 
jurisdictional  utility.  Southwestern  and 
Black  Mesa  request,  pursuant  to  section 

203  of  the  FPA  and  Part  33  of  the 
Commission's  regulations  and  section 

204  of  the  FPA  and  Part  34  of  the 
Commission's  regulations,  respectively, 
an  order  approving  the  acquisition  by 
Southwestern  of  Black  Mesa's  Common 
Stock  and  the  issuance  by  Black  Mesa 
of  its  Common  Stock  to  Southeastern, 
each  in  connection  with  the  transaction 
described  herein.  The  effective  date  of 
this  transaction  is  expected  to  be 
September  1.  1987. 

Comment  date:  September  14,  1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Montana  Power  Co. 

[Docket  No.  ER87-596-000] 

Take  notice  that  on  .August  21. 1987, 
Montana  Power  Company  (MPC) 
tendered  for  filing  pursuant  to  section 
2C5  of  the  Federal  Power  Act  an 
agreement  executed  on  July  17, 1987  (as 
amended)  for  the  sale  of  firm  energy  to 
the  Western  Area  Power  Administration 
during  the  period  from  June  15, 1987 
through  November  30,  1987. 


MPC  has  requested  waiver  of  the 
notice  provisions  of  §  35. 3  of  the 
Commission's  regulations  in  order  to 
permit  the  agreement  to  become 
effective  as  of  June  15,  1987  in 
accordance  with  its  terms. 

Comment  date:  September  14  1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Ogden  Martin  System  of  San 
Bernardino,  Inc. 

[Docket  .\o,  ER8--595-000] 

Take  notice  that  on  .August  20, 1987, 
Odgen  Martin  Systems  of  San 
Bernardino,  Inc.  (OMS)  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  its  initial  rate 
schedule  supporting  documentation.  The 
rate  schedule  consists  of  a  power 
purchase  contract  between  OMS  and 
Southern  California  Edison  Company 
(Edison).  The  power  purchase  contract 
provides  for  the  sale  of  the  capacity  and 
corresponding  energy  of  a  new  resource 
recoverj'  and  electric  generating  facility 
to  be  constructed  in  Ontario.  California. 

OMS  has  requested  a  waiver  of  notice 
requirements  to  permit  filing  of  the  rate 
schedule  more  than  120  days  prior  to  its 
proposed  effective  date  and  a  petition 
for  waiver  of  the  Commission's 
regulations  inappropriate  to  qualifying 
small  power  producers  including  cost  of 
service  data. 

Comment  date:  September  14, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Metropolitan  Edison  Co. 

[Docket  No.  ER87-34-002] 

Take  notice  that  on  July  20, 1987, 
Metropolitan  Edison  Company  tendered 
for  filing  pursuant  to  Commission's 
Order  dated  June  18,  1987  a  compliance 
report  with  refunds  of  excess  revenue 
amounts  and  interest  computed  in 
accordance  with  Section  35.19a  of  the 
Commission  Regulations, 

The  compliance  report  consists  of: 

Schedule  1 — Summary  of  refunds 
including  interest. 

Schedule  2 — Monthly  billing 
determinants  and  revenues  including 
prior,  present  and  settlement  rates. 

Schedule  3 — ^Details  of  monthly 
revenue  refund  and  associated  interest. 

Copies  of  the  filing  were  served  upon 
each  person  designated  on  the  official 
service  list  in  this  proceeding. 

Comment  date:  September  14, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


7.  Maine  Yankee  Atomic  Power  Co. 
[Docket  No.  ER84-344-005] 

Take  notice  that  on  August  14. 1987, 
Maine  Yankee  Atomic  Power  Company, 
tendered  for  filing  pursuant  to 
Commission's  order  dated  July  21, 1987, 
two  items  as  FT*C  rate  schedules.  The 
first  reflects  the  modification  of  the 
return  on  common  equity  to  13.60%.  to 
be  effective  June  1,  1987.  The  second 
contains  the  change  in  decommissioning 
expense,  also  effective  June  1, 1987.  That 
schedule  further  refiects  proposed 
charges  resulting  from  the  change  to 
decommissioning  expense  by  wholesale 
customer  rate  group.  This  schedule 
updates  Supplement  No.  1  to 
Supplement  No  8  of  Maine  Yankee  Rate 
Schedule  FPC  No.  1. 

Copies  of  this  filing  have  been  served 
upon  all  parties  affected  by  this  filing. 

Comment  date:  September  14. 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  The  Borough  of  Ellwood  City, 
Pennsylvania  and  Pennsylvania  Power 
Co.,  Applicants 

[Docket  No.  EC87-l8-000] 

Take  notice  that  on  July  30, 1987 
Ellwood  City  Borough.  Pennsylvania 
(Borough),  and  Pennsylvania  Power 
Company  (Company)  tendered  for  filing 
a  Joint  Application  under  section  203  of 
the  Federal  Power  Act  seeking 
authorization  for  the  sale  of  certain 
substation  and  distribution  facilities  by 
the  Company  to  the  Borough.  The 
Ellwood  City  Substation  facilities  to  be 
sold  will  enable  the  Borough  to  receive 
electric  ser\ice  from  the  Company  at 
69,000  volts  rather  than  the  current  4.160 
volt  level.  The  other  facility,  a 
distribution  substation  and  lines,  will 
enable  the  Borough  to  serve  certain 
commercial  customers  now  being  served 
by  the  Company.  The  consideration  for 
the  facilities  is  $102,734.35.  A  petition  by 
the  Borough  for  waiver  from  the  filing 
fee  and  a  petition  by  both  parties  for 
waiver  from  filing  certain  exhibits  under 
§  33.3  of  the  Commission's  Rules  and 
Regulations  were  submitted  with  the 
Joint  Application.  The  Company  has 
also  submitted  an  application  to  the 
Pennsylvania  Public  Utility  Commission 
for  approval  of  the  transaction. 

Comment  date:  September  14, 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Central  Illinois  Public  Service  Co. 

jBocket  No.  EL,87-60-000| 

Take  notice  that  on  August  24. 1987, 
Central  Illinois  Public  Service  Company 
tCIPS)  tendered  for  filing  a  petition  for  a 
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d.'claratory  order  disclaiming 
jurisdiction  over  a  planned  corporate 
reorsanization. 

CIPS  is  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of 
Illinois,  and  is  engaged  in  the  sale  of 
electricity  which  it  generates,  transmits, 
and  distributes  to  the  public  in  Illinois. 
CIPS  also  sells  natural  gas  to,  and 
tr.insports  natural  gas  for.  the  public  in 
Illinois.  CIPS  owns  20  percent  of  the 
common  stock  of  Electric  Energy,  Inc. 
(EEI).  which  owns  a  generating  station 
at  Joppa,  Illinois.  The  remaining 
ownership  of  EEI  is  as  follows:  Union 
Electric  Company.  40%:  Illinois  Power 
Company,  20%;  and  Kentucky  Utilities 
Company  20%  (together  with  CIPS.  the 
"Sponsoring  Companies").  EEI  supplies 
electrical  energy  requirements  to  an 
installation  of  the  Department  of  Energy 
(DOE)  at  Paducah,  Kentucky.  All  of  the" 
electricity  sold  by  EEI  is  sold  either  to 
the  DOE  or  to  the  Sponsoring 
Companies,  CIPS  proposes  to  reorganize 
by  causing  the  creation  of  a  holding 
company  (Company)  which  will  become 
the  owner  of  all  the  common  stock  of 
GIF'S.  Under  CIPS'  reorganization  plan. 
CIPS  will  retain  the  whole  of  its 
facilities,  as  well  as  its  ownership 
interest  in  EEI. 

CIPS  states  that  the  corporate 
reorganization  does  not  involve  any  of 
the  elements  required  for  Federal  Energy 
Regulatory  Commission  (Commission) 
jurisdiction  under  section  203  of  the 
Federal  Power  Act  (Act),  because  there 
will  be  no  disposition  by  CIPS  of  its 
jurisdictional  facilities,  no  merger  or 
consolidation  of  jurisdictional  facilities 
with  those  of  another  person,  and  no 
acquisition  by  CIPS  of  the  securities  of 
another  public  utility.  CIPS  further 
states  that,  even  if  its  proposed 
reorganization  did  constitute  a 
transaction  covered  by  section  203, 
section  318  of  the  Act  operates  to 
deprive  the  Commission  of  jurisdiction. 
CIPS  also  states  that  the  Commission 
has  no  jurisdiction  over  its  proposed 
reorganization  under  section  204(a)  of 
the  Act,  because  no  issuance  of 
securities  will  be  involved  in  the 
proposed  reorganization.  Moreover, 
because  any  issuance  of  securities  by 
CIPS,  in  connection  with  the  proposed 
reorganization,  is  subject  to  regulation 
by  the  Illinois  Commerce  Commission, 
the  Commission  is  deprived  of 
jurisdiction  bv  operation  of  section 
2041  f)  of  the  Act. 

CIPS  states  that  its  proposed 
corporate  reorganization  is  consistent 
with  the  public  interest. 

Comment  dale:  September  14,  1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 
[FR  Doc  87-20080  Filed  8-31-87;  8:45  am] 

BILUNG  CODE  6717-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

(MM  Docket  No.  86-464] 

Reexamination  of  ttie  Commission's 
Comparative  Licensing,  Distress  Sale 
and  Tax  Certificate  Policies  Premised 
on  Racial,  Ettinic  or  Gender 
Classifications 

agency:  Federal  Communications 

Commission. 

ACTION:  Notice  of  inquiry:  further 

extension  of  reply  comment  deadline. 


SUMMARY:  This  action  grants  a  motion 
for  a  further  extension  of  time  for  filing 
reply  comments  in  response  to 
comments  on  the  Notice  of  Inquiry  in 
MM  Docket  No.  86-484  (Reexamination 
of  the  Commission's  Comparative 
Licensing.  Distress  Sale  and 
Classifications),  52  FR  596  (January  7, 
1987).  The  initial  comment  filing 
deadline  in  this  proceeding  was 
originally  May  7, 1987;  it  was  later 
extended  to  )une  11, 1987.  The  reply 
comment  filing  deadline  in  this 
proceeding  was  originally  July  6. 1987;  it 
was  later  extended  to  August  20. 1987, 
The  National  Black  Media  Coalition  and 
other  interested  parties  ("NBMC")  filed 
a  request  for  a  further  two-week 
extension  of  time,  or  until  September  3. 
1987.  NBMC  stated  that  a  two-week 
extension  is  necessary  because  it  is  still 
completing  its  supplemental  comments 
and  legal  appendices,  and  that  the 
additional  time  will  help  insure  that  the 
widest  possible  spectrum  of 
organizations  will  participate  in  this 


proceeding.  Since  the  Commission  was 
persuaded  that  the  requested  extension 
was  reasonably  necessary,  the 
Commission  is  again  extending  the  reply 
comment  date  in  this  proceeding. 
Consequently,  a  further  extension  of 
time  for  filing  comments  until  September 
3.  1987.  was  granted. 
DATES:  Reply  comments  are  now  due  by 
Septembers.  1987. 

ADDRESS:  Federal  Communications 
Commission.  Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 

Terry  L.  Haines.  Policy  and  Rules 
Division.  Mass  Media  Bureau,  (202)  632- 
7792. 

SUPPLEMENTARY  INFORMATION:  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW.,  Washington.  DC  20554.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW..  Suite  140. 
Washington,  DC  20037. 

Federal  Communications  Commission. 
William  H.  Johnson, 

Acting  Chief.  Mass  Media  Bureau. 

[FR  Doc.  87-19937  Filed  8-31-87;  8:45  am] 

BILLING  CODC  6712-01-W 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-798-DR) 

Major  Disaster  and  Related 
Determinations;  Illinois 

AGENCY:  Federal  Emergency 
Management  Agency. 
ACTION:  Notice. 

summary:  This  is  a  notic^of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Illinois.  (FEMA- 
79&-DR).  dated  August  21.  1987.  and 
related  determinations. 
DATED:  August  21.  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sewall  H.  E.  Johnson.  Disaster 
Assistance  Programs.  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  646-3616. 
NOTICE:  Notice  is  hereby  given  that,  in  a 
letter  of  August  21,  1987,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Disaster  Relief  Act  of 
1974.  as  amended  (42  U.S.C.  5121  et  seq., 
Pub.  L.  93-288),  as  follows: 

1  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Illinois  resulting 
from  severe  storms  and  flooding  beginning  on 
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August  T3,  1987.  IS  of  sufficient  seventy  and 
magnitude  to  warrant  a  major-disaster 
declaration  under  Public  Law  93-288.  1 
therefore  declare  that  such  a  major  disaster 
exists  in  the  State  of  Illinois. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts 
as  you  find  necessar>'  for  Federal  disaster 
assistance  and  administrative  expenses. 
Consistent  with  the  requirement  that  Federal 
assistance  be  supplemental,  any  Federal 
funds  provided  under  PL  93-288  for  Public 
Assistance  will  be  limited  to  75  percent  of 
total  eligible  costs  in  the  designated  area. 

Pursuant  to  section  408|b)  of  PL  93-288,  you 
are  authorized  to  advance  to  the  State  its  25 
percent  share  of  the  Individual  and  Family 
Grant  program,  to  be  repaid  to  the  United 
States  by  the  State  when  it  is  able  to  do  so. 

The  time  period  prescribed  for  the 
implementation  of  section  313(a), 
priority  to  certain  applications  for  public 
facility  and  public  housing  assistance, 
shall  be  for  a  period  not  to  exceed  six 
months  after  the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148,  I 
hereby  appomt  Mr.  Ronald  Buddecke  of 
the  Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster, 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Illinois  to  have 
been  affected  adversely  by  this  declared 
major  disaster:  Elk  Grove.  Hanover, 
Leyden,  Lyons,  Maine,  Norv\'ood  Park. 
Palatine,  Proviso,  River  Forest, 
Riverside,  Schaumburg,  and  Wheeling 
Townships  in  Cook  County:  and 
Addison,  Bloomingdale,  Downers  Grove. 
Wayne,  and  York  Townships  in  DuPage 
County  for  Individual  Assistance. 

(Catalog  of  Federal  Domestic  .Assistance  No. 

83.516.  Disaster  Assistance.) 

Julius  W.  Becton,  Jr., 

Director. 

|FR  Doc.  87-20016  Filed  8-31-87;  8:45  am) 

BIU.ING  CODE  671B-02-M 


IFEMA  REP-2,  Rev.  1) 

Guidance  on  Offsite  Emergency 
Radiation  Measurement  Systems; 
Phase  1— Airborne  Release 

agency:  Federal  Emergency 

Management  Agency  (FEMA). 
ACTION:  Extension  of  due  date  for 
submittal  of  comments. 

SUMMARY:  The  document,  Guidance  on 
Offsite  Emergency  Radiation 
Measurement  Svstems,  Phase  1 — 


Airborne  Release.  FEMA  REP-2,  Rev.  1, 
dated  July  1987.  was  available  for  public 
distribution  and  comment  on  July  20. 
1987.  as  indicated  in  the  notice  of 
availability  of  PR  Vol,  52,  No.  117,  page 
23210. 

The  due  date  For  the  receipt  of 
comments  has  been  extended. 
Comments  on  this  document  will  be 
accepted  through  September  30, 1937, 
and  should  be  addressed  to:  Rules 
Docket  Clerk.  Federal  Emergency 
Management  Agency.  Room  835,  500  C 
Street  Southwest,  Washington.  DC 
20472. 

Dated:  August  26,  1987. 

For  the  Federal  Emergency  Management 

.Agency 

Dave  McLoughlin. 

Deputy  Associate  Director,  State  and  Local 

Programs  and  Support. 

|FR  Doc.  87-20017  Filed  8-31-87;  8:45  am] 

BILLING  CO0€  871»-20-*l 


FEDERAL  HOME  LOAN  BANK  BOARD 

[No.  AC-6571 

Final  Action;  Approval  of  Conversion 
Application;  Capital  Savings  Bank, 
FSB,  Olympia,  WA 

Date:  August  25. 1987. 

Notice  is  hereby  given  that  on  August 
13,  1987,  the  Office  of  the  General 
Counsel  of  the  Federal  fiome  Loan  Bank 
Board,  acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
Capital  Savings  Bank.  FSB.  Olympia, 
Washington,  for  permission  to  convert 
to  the  stock  form  of  organization.  Copies 
of  the  application  are  available  for 
inspection  at  the  Office  of  the 
Secretariat  at  the  Federal  Home  Loan 
Bank  Board,  1700  G  Street  NW,, 
Washington.  DC  20552,  and  at  the  Office 
of  the  Supervisory  Agent  at  the  Federal 
Home  Loan  Bank  of  San  Francisco,  600 
California  Street,  San  Francisco. 
California  94120.  and  at  the  Office  of 
Supervisory  Agent  at  the  Federal  Home 
Loan  Bank  of  Seattle.  1501  4th  Avenue, 
19th  Floor,  Seattle.  Washington  98101- 
1693. 

By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghizzoni, 

Assistant  Secretary. 

|FR  Doc  8--20037  Filed  8-31-87;  8:45  am] 

BfLLING  CODE  6720-0  >-M 


[No.  AC-«561 

Final  Action;  Approval  of  Conversion 
Application;  First  Federal  Savings  and 
Loan  Association  of  Lacrosse, 
Lacrosse,  Wl 

Date:  August  25.  1987. 

Notice  is  hereby  given  that  on  August 
21, 1987,  the  Office  of  the  General 
Counsel  of  the  Federal  Home  Loan  Bank 
Board,  acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
First  Federal  Savings  and  Loan 
Association  of  LaCrosse.  LaCrosse, 
Wisconsin,  for  permission  to  covnert  to 
the  stock  form  of  organization.  Copies  of 
the  application  are  available  for 
inspection  at  the  Office  of  the 
Secretariat  at  the  Federal  Home  Loan 
Bank  Board,  1700  G  Street  NW.. 
Washington,  DC  20552,  and  at  the  Office 
of  the  Supervisory  Agent  at  the  Federal 
Home  Loan  Bank  of  Chicago,  111  East 
Wacker  Drive,  Suite  800,  Chicago, 
Illinois  60601. 

By  the  Federal  Hone  Loan  Bank  Board. 
)ohn  F.  Ghizzoni, 
Assistant  Secretary. 

[FR  Doc.  87-20038  Filed  8-31-87,  8:45  am] 
BILLING  CODE  6720-01-* 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  87C-0253] 

Filing  of  Color  Additive  Petition; 
CooperVision,  Inc. 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  [FD.A]  is  announcing 
that  CooperVision,  Inc.,  has  filed  a 
petition  proposing  that  the  color 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  chromium- 
cobalt-aluminujn  oxide  to  color  contact 
lenses, 

FOR  FURTHER  tNFORMATION  CONTACT: 
Mary  W.  Lipien.  Center  for  Food  Sat'ety 
and  Applied  Nutrition  (HFF-335).  Food 
and  Drug  Administration.  200  C  Street 
SW..  Washington,  DC  20204.  202^73- 
5690. 

SUPPLEMENTARY  INFORMATtON:  Under 

the  Federal  Food.  Drue,  and  Cosmetic 
Act  (section  706:diii].  74  Stat.  402 
through  403  (21  U.S.C.  376(dHl))).  notice 
is  given  that  a  petition  (CAP  700209)  has 
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been  filed  by  CooperVision,  Inc.,  2610 
Orchard  Parkway,  San  Jose,  CA  95134, 
Proposing  that  Part  73  of  the  color 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  chromium- 
cobalt-aluminum  oxide  to  color  contact 
lenses. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmenal 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Ddled:  August  24, 1987. 
Fred  R.  Shank. 

Acting  Director.  Center  for  Food  Safety  and 

Applied  Nutrition. 

|FR  Doc.  87-20013  Filed  S-31-87;  8:45  am| 

BILLING  COOe  416(M)1-«I 


National  Institutes  of  Health 

Meeting  of  the  Sickle  cell  Disease 
Advisory  Committee;  National  Heart, 
Lung,  and  Blood  Institute 

Pursuant  to  Pub.  L.  92-163,  notice  is 
hereby  given  of  the  meeting  of  the  Sickle 
Cell  Disease  Advisory  Committee. 
Division  of  Blodd  Diseases  and 
Resources,  National  Heart,  Lung,  and 
Blood  Institute,  October  2,  1987.  The 
meeting  will  be  held  at  the  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892.  Building  31,  Conference  Room  8, 
CAVing. 

The  entire  meeting  will  be  open  to  the 
public  from  9  a.m.  to  5  p.m.,  to  discuss 
recommendations  on  the 
implementation  and  evaluation  of  the 
Sickle  Cell  Disease  Program. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

Ms.  Terry  Bellicha,  Chief, 
Communications  and  Public  Information 
Branch  .National  Heart,  Lung,  and  Blood 
Institute.  National  Institutes  of  Health, 
Building  31,  Room  4A21,  (301)  496-4236, 
Will  provide  a  summary  of  the  meeting 
and  a  roster  of  the  committee  members 
upon  request. 

Dr.  Clarice  D.  Reid,  Chief,  Sickle  Cell 
Disease  Branch,  Division  of  Blood 
Diseases  and  Resources,  NHLBI,  Federal 
Building,  Room  508,  (301)  496-6931,  will 
furnish  substantive  program 
information. 

(Caliilog  of  Federal  Domestic  Assistance 


Program  No.  13.839.  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health) 

Dated:  August  26,  1987. 
Betty  I.  Beveridge, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  87-20051  Filed  8-31-87;  8:45  am) 

BILLING  CODE  4140-01-M 


Meeting  of  Pulmonary  Diseases 
Advisory  Committee;  National  Heart, 
Lung,  and  Blood  Institute 

Pursuant  to  Pub.  L  92^63.  notice  is 
hereby  given  of  the  meeting  of  the 
Pulmonary  Diseases  Advisory 
Committee,  National  Heart.  Lung,  and 
Blood  Institute,  October  29-30,  1987,  at 
the  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  Conference 
Room  8.  Bethesda.  Maryland  20892. 

The  entire  meeting,  from  8:30  a.m.  on 
October  29  to  adjournment  on  October 
30,  will  be  open  to  the  public.  The 
Committee  will  discuss  the  current 
status  of  the  Division  of  Lung  Diseases' 
programs  and  Committee  plans  for  fiscal 
year  1988.  Attendance  by  the  public  will 
be  limited  to  the  space  available. 

Terry  Bellicha,  Chief,  Communications 
and  Public  Information  Branch,  National 
Heart.  Lung,  and  Blood  Institute, 
Building  31.  Room  4A-21,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892.  (301)  496-4236.  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  committee  members. 

Dr.  Suzanne  S.  Hurd,  Executive 
Secretary  of  the  committee,  Westwood 
Building.  Room  6A16.  National  Institutes 
of  Health.  Bethesda,  Maryland  20892, 
(301)  496-7208,  will  furnish  substantive 
program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.838,  Lung  Diseases  Research, 
National  Institutes  of  Health) 

Dated:  August  26,  1987, 
Betty  J.  Beveridge, 

Committee  Management  Officer.  NIH. 
(FR  Doc.  87-20052  Filed  8-31-87:  8:45  am) 

BILLING  COOe  414&-01-M 


Public  Health  Service 

Assessment  of  Medical  Technology 
Implantable  Pumps  for  Morphine 

The  Public  Health  Service  (PHS). 
through  the  Office  of  Health  Technology 
Assessment  (OHTA),  announces  that  it 
is  coordinating  an  assessment  of  what  is 
known  of  the  safety,  clinical 
effectiveness,  and  indications  for  the 
use  of  an  implanted  infusion  pump  to 
administer  morphine  or  other  narcotic  or 
non-narcotic  analgesics  for  the 
treatment  of  intractable  cancer  pain. 


UM  I 


The  use  of  oral  and  parenteral 
analgesics  is  established  for  the 
treatment  of  patients  with  intractable 
pain  due  to  cancer.  The  development  of 
implantable  pumps  has  permitted  the 
continuous  administration  of  parenteral 
analgesics  on  an  ambulatory  basis.  This 
assessment  seeks  to  identify  those 
clinical  situations  in  which  use  of  an 
implantable  pump  for  analgesia  would 
be  the  appropriate  treatment  for  a 
patient  with  intractable  pain  due  to 
cancer.  The  assessment  further  seeks  to 
determine  what  is  known  about  the 
advantages  and  risks  of  this  mode  of 
treatment  compared  to  other 
approaches.  This  assessment  also  seeks 
to  determine  whether  there  are 
categories  of  patients  for  whom  this 
mode  of  therapy  is  the  treatment  of 
choice. 

PHS  assessments  consist  of  a 
synthesis  of  information  obtained  from 
appropriate  organizations  in  the  private 
sector  and  from  PHS  and  other  agencies 
in  the  Federal  Government.  PHS 
assessments  are  based  on  the  most 
current  knowledge  concerning  the  safety 
and  clinical  effectiveness  of  a 
technology.  Based  on  tliis  assessment,  a 
PHS  recommendation  will  be  formulated 
to  assist  the  Health  Care  Financing 
Administration  (HCFA)  in  establishing 
Medicare  coverage  policy.  The 
information  being  sought  is  a  review 
and  assessment  of  past,  current,  and 
planned  research  related  to  this 
technology,  a  bibliography  of  published, 
controlled  clinical  trials  and  other  well- 
designed  clinical  studies.  Information 
related  to  the  characterization  of  the 
patient  population  most  likely  to  benefit 
from  it,  as  well  as  on  the  clinical 
acceptability  and  effectiveness  of  this 
technology  and  extent  of  use  is  also 
being  sought.  Proprietary  information  is 
not  being  sought.  Any  person  or  group 
wishing  to  provide  OHTA  with 
information  relevant  to  this  assessment 
should  do  so  in  writing  no  later  than 
November  30, 1987. 

Written  material  should  be  submitted 
to:  Diane  L.  Adams,  M.D.,  M.P.H.,  Office 
of  Health  Technology  Assessment,  5600 
Fishers  Lane,  Room  18A-27,  Rockville, 
MD  20857,  (301)  443^990. 

Date:  August  20,  1987. 
Morgan  N.  fackson, 

Acting  Director.  Office  of  Health  Technology 
Assessment.  National  Center  for  Health 
Services  Research  and  Health  Care 
Technology  Assessment. 
(FR  Doc,  87-20018  Filed  8-31-87;  8:45  am] 
BILLING  CODE  41SO-17-M 
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DEPARTMENT  OF  THE  INTERIOR 

National  Strategic  Materials  and 
Minerals  Program  Advisory 
Committee;  Meeting 

Notice  is  hereby  given,  in  accordance 
with  the  Federal  Advisory  Committee 
Act,  that  the  National  Strategic 
Materials  and  Minerals  Program 
Advisory  Committee  (NSMMPAC)  will 
meet  on  Tuesday,  September  29. 1987 
from  9:30  a.m.  until  12:30  p.m.  or  until 
business  is  conrlndpr"..  The  meetmg  will 
convene  in  Rooms  7000  A&B  at  the 
Department  of  the  Interior,  18th  &  C 
Streets,  NW..  Washmgton,  DC.  It  will  be 
open  to  the  public,  subject  to  the 
availability  of  space. 

The  agenda  will  include:  reports  of 
task  force  activities,  presentation  of 
briefing  on  mine  waste  regulatory 
issues,  and  any  recommendations  for 
possible  action  by  the  Committee. 

Statements  are  invited  from  groups 
and  members  of  the  general  public  who 
have  an  interest  in  mining,  minerals  or 
materials  issues.  The  Committee  is 
particularly  interested  in  hearing  any 
comments  or  suggestions  regarding 
advanced  materials  and  technology 
issues  which  fall  within  the  purview  of 
the  Committee.  To  ensure  that  time  will 
be  available  to  hear  such  statements, 
prospective  witnesses  are  requested  to 
notify  the  Executive  Director  (see 
below)  of  their  intention  to  appear. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gully  Walter,  Department  of  the 
Interior,  Washington,  DC,  Room  6650 
(202)  343-2136. 

Dated;  August  27, 1987. 
Gully  Walter, 
Executive  Director. 
[FR  Doc.  87-20059  Filed  a-31-«7;  8:45  am] 

BILUNO  CODE  4310-10-M 


Bureau  of  Indian  Affairs 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provision  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  information  collection  and 
related  forms  and  explantory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Bureau  clearance  officer  and  to  the 


Office  of  Management  and  Budget 
Interior  Department  Desk  Officer, 
Washington,  DC  20503,  telephone  (202) 
395-7340. 

Title:  25  CFR  Part  271,  Contracts 
under  Indian  Self-Determination  Act — 
Subpart  H. 

Abstract:  Any  tribe  or  tribal 
organization  is  eligible  to  contract 
education  programs  from  the  Bureau  of 
Indian  Affairs.  These  rules  establish 
criteria  under  which  a  tribe  may  apply 
for  a  new  school  start  or  program 
expansion.  The  information  collected 
will  be  in  addition  to  that  required  under 
25  CFR  271.14. 

Bureau  Form  Number:  Not  applicable. 

Frequency:  Upon  initial  application. 

Description  of  Respondents:  Tribes 
and  tribal  organizations. 

Annual  Responses:  2. 

Annual  Burden  Hours:  112  hours. 

Bureau  Clearance  Officer:  Cathie 
Martin.  (202)  343-3577." 
Ronal  D.  Eden, 

Acting  Deputy  to  the  Assistant  Secretary/ 
Director— Indian  Affairs  (Indian  Education 
Programs). 
[FR  Doc.  87-2003  Filed  a-31-87;  8:45  am] 

BILLING  CODE  4310-02-M 


Information  Collection  Submitted  for 
Review  to  the  Office  of  Management 
and  Budget  for  Review  Under  the 
Paperwork  Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.SC.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  Clearance  Officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  to  the  Bureau 
clearance  officer  and  to  the  Office  of 
Management  and  Budget  Interior  Desk 
Officer,  Washington,  DC  20503, 
telephone  (202]  395-7340. 

Title:  Subchapter  E — Education.  Adult 
Education  Needs  Assessment.  25  CFR 
Part  46, 

Abstract:  The  Office  of  Indian 
Education  Programs  needs  and  uses  this 
form  as  a  tool  for  information  gathering 
and  accountability  for  program  integrity 
while  performing  its  mission  of 
advancing  educational  opportunities  for 
Native  American  Indian  Adults. 
Respondents  are  individuals  who  seek 
educational  opportunities  below  the 
college  level. 

Bureau  Form  Number  BIA  62124. 

Frequency  Annually. 


Description  of  Respondents:  Indian/ 
Alaskan  Native  students  applying  for 
benefits  from  the  Adult  Education 
Program. 

Annual  Responses:  70. 

Annual  Burden  Hours:  140. 

Bureau  Clearance  Officer:  Cathie 
Martin,  (202)  343-3577. 
Marj-  Widenhouse, 

Acting  Deputy  to  the  Assistant  Secretary/ 
Director — Indian  Affairs  (Indian  Education 
Programs). 
(FR  Doc  87-20032  Filed  8-31-87:  8:45  am] 

BILUHO  CODE  4310-02-M 


Information  Collection  Submitted  for 
Review  to  the  Office  of  Management 
and  Budget  for  Review  Under  the 
Paperwork  Reduction  Act 

The  proposal  for  the  collection  of 

information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  351  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  Clearance  Officer  at  the  phone 
number  listed  below,  Corr.ments  and 
suggestions  on  the  requirement  should 
be  made  withm  30  days  to  the  Bureau 
clearance  officer  and  to  the  Office  of 
Management  and  Budget  Intenor  Desk 
Officer,  Washington.  DC  20503. 
telephone  (202)  395-7340.  Title: 
Subchapter  E — Education.  .Adult 
Education  Annual  Report,  25  CFR  Part 
46. 

Abstract:  The  Office  of  Indian 
Education  Programs  needs  and  uses  this 
form  as  a  tool  for  information  gathenng 
and  accountability  for  program  integrity 
while  performing  its  mission  of 
advancing  educational  opportunities  for 
.Native  American  Indian  .Adults. 
Respondents  are  individuals  who  seek 
educational  opportunities  below  the 
college  level. 

Bureau  Form  Number:  BIA  62123. 

Frequency:  Annually. 

Description  of  Respondents:  Indian/ 
Alaskan  Native  students  applying  for 
benefits  from  the  Adult  Education 
Program. 

Annual  Responses:  70. 

Annual  Burden  Hours:  140. 

Bureau  Clearance  Officer:  Cathie 
Martin.  (202)343-3577." 
Mar>  Widenhouse. 

Acting  Deputy  to  the  Assistant  Secretary/ 
Director — Indian  Affairs  (Indian  Education 
Programs). 

(FR  Doc  87-20033  Filed  8-31-87;  845  am] 
BILUNG  CODE  4310-02-M 
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UM   I 


Information  CoUection  Submitted  for 
Review  to  the  Office  of  Management 
and  Budget  for  Review  Under  the 
Paperworl<  Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapler  35).  Copies  of  the 
proposed  collection  of  information  and 
relrjted  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  Clearance  Officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  to  the  Bureau 
clearance  officer  and  to  the  Office  of 
Management  and  Budget  Interior  Desk 
Off.cer,  Washington,  DC  20503. 
telephone  (202]  39S-7340. 
^  Title:  Subchapter  E— Education.  Adult 
Education  Application  Form,  25  CFR 
Part  46. 

Abstract  The  Office  of  Indian 
Education  Programs  needs  and  uses  this 
form  as  a  tool  for  information  gathering 
and  accountability  for  program  integrity 
while  performing  its  mission  of 
advancing  educational  opportunities  for 
Native  American  Indian  Adults. 
Respondents  are  individuals  who  seek 
educational  opportunities  below  the 
college  level. 

Bureau  Form  Number:  BIA  6243. 

Frequency:  Annually. 

Description  of  Respondents:  Indian/ 
Alaskan  Native  students  applying  for 
benefits  from  the  Adult  Education 
Program. 

Annual  Responses:  12.000. 

Annual  Burden  Hours:  720. 

Bureau  Clearance  Officer:  Cathie 
Martin.  (202)  343-3577." 
Mary  Widcnhouse, 

Acting'  Deputy  to  the  Assistant  Secretary/ 
Director— Indian  Affairs  (Indian  Education 
Programs). 

IFR  nnc.  87-20034  Filed  &-31-87;  8:45  am] 

BILLING  CODE  431(M)2-M 


Federal  Register 


Bureau  of  Land  Managament 
INV-930-C7-4212-24(N-33613)J 

Airport  Lease;  Termination  of 
Segregative  Effect,  Nevada 

agency:  Bu.Tai:  of  Land  Management, 

In'.i'i-.or. 

action:  .Notice:  Termination  of 
Segregative  Effect.  Nevada. 


summary:  Thi?  notice  terminates  the 
segregative  effect  of  airport  lease 
application,  N'-33613. 


EFFECTIVE  DATE:  October  1,  1987, 
FOR  FURTHER  INFORMATION  CONTACr. 

Ben  Collins.  District  Manager,  Las  Vegas 
District  Office,  P.O.  Box  26569,  Las 
Vegas,  NV  89126.  (702)  38&-6403. 

SUPPLEMENTARY  INFORMATION:  Pursuant 

to  43  CFR  2091.3-2(b),  the  Bureau  of 
Land  Management  hereby  terminates 
the  segregative  effect  as  it  pertains  to 
the  following  described  lands: 

.Mount  Diablo  Meridian,  Nevada 

T.  13  S..  R.  71  E.. 
Sec  10.  lots  7,  8  and  9. 

The  airport  lease  application  was  filed 
on  June  24.  1981,  at  which  time  the  lands 
became  segregated  from  all  forms  of 
appropriation.  A  20-year  lease  was 
subsequently  issued  to  Vincent  Silvestri 
for  public  airport  purposes  pursuant  to 
the  Act  of  May  24.  1928  (49  U.S.C.  211 
through  214).  The  facilities  were  not 
developed  in  accordance  with  section 
2(C)  of  the  lease.  Furthermore,  the 
Federal  Aviation  Administration  has 
determined  that  the  site  would  only 
support  a  private  use  facility.  Therefore, 
Public  Airport  Lease  N-33613  has  been 
cancelled. 

At  10:00  a.m.,  on  October  1, 1987,  the 
land  will  be  open  to  the  operation  of  the 
public  land  laws,  subject  to  valid 
existing  rights.  All  valid  applications 
received  prior  to  or  at  10:00  a.m.,  on 
October  1, 1987,  will  be  considered  as 
simultaneously  filed.  All  other 
applications  received  will  be  considered 
in  the  order  of  filing. 

At  10:00  a.m.,  on  October  1, 1987,  the 
land  will  also  be  open  to  the  operation 
of  the  mining  laws. 

Appropriation  of  lands  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C,  38,  shall  vest  no  rights 
against  the  United  States.  Acts  required 
to  establish  a  location  and  to  initiate  a 
right  of  possession  are  governed  by 
State  law  where  not  in  conflict  with 
Federal  law.  The  Bureau  of  Land 
Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determination  in  local 
courts. 

The  land  reimains  open  to  mineral 
leasing  and  material  sale  laws. 
Edward  F.  Spang, 
State  Director,  Nevada. 
[FR  Doc.  87-20003  Filed  8-31-87;  8:45  am] 
BILLING  COOE  431(KK:-My 


!OR-10tJ-84-63 10-02:  GP-259] 

Roseburg  District  Advisory  Council 
Meeting 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Bureau  of  Land 
Management's  Roseburg  District 
Advisory  Council  will  tour  the  Red  Pond 
area  in  the  North  Umpqua  Resource 
Area  where  they  will  discuss  various 
land  management  alternatives. 
DATE:  September  25,  1987  at  6:15  a.m. 

ADDRESS:  Bureau  of  Land  Management, 
777  N\V  Garden  Valley  Blvd.,  Roseburg, 
Oregon  97470. 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  Lee.  BLM  Roseburg  District  Office, 
777  NVV  Garden  Valley  Blvd.,  Roseburg. 
Oregon  97470.  (Telephone  [503]  672- 
4491,  Ext.  230.) 

SUPPLEMENTARY  INFORMATION:  The  tOur 
IS  opened  to  the  public  and  time  will  be 
provided  for  public  comment.  Members 
of  the  public  are  responsible  for  their 
own  transportation.. 

Summary  minutes  of  the  meeting  will 
be  maintained  at  the  District  Office  and 
wil  be  available  for  public  inspection 
and  reproduction  within  30  days 
following  meeting. 
M.D.  Berg, 
District  Manager. 

Date:  August  24, 1967. 
[FR  Doc.  87-20002  Filed  8-31-87;  8:45  am] 
BILLING  COOE  4310-33-M 


(ORCSO  5310-12  GP7-2731 

Salem  District;  Advisory  Council 
fileeting 


ACTION:  Notice  of  Salem  District 
Advisory  Council  Meeting. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  section  309  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  that  a  meeting  of  the  Salem 
District  Advisory  Council  will  be  held 
September  28.  1987,  at  1:00  p.m.  at  the 
Bureau  of  Land  Management,  Salem 
District  Office,  1717  Fabry  Road  SE., 
Salem,  Oregon. 
Agenda  for  the  meeting  v.'ill  include: 

1.  Input  into  proposed  State  Director 
guidance  elements  in  the  Bureau  of  Land 
Management  1990'3  Planning  for  the 
Public  Lands  in  Western  Oregon. 

2.  Program  reports  (limited  to  three 
minutes  each)  on: 

a.  Table  Rock  Wilderness 
Management  Plan. 
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b.  Walker  Creek  Water  Supply 
Project. 

c.  Yaquina  Head  Outstanding  Natural 
■Area  Management  Plan. 

d.  Spotted  Owl  Management. 

e.  Vegetative  Management. 

f.  Miscellaneous  Reports. 

The  meeting  is  open  to  the  public. 
Anyone  wishing  to  make  an  oral 
statement  must  notify  the  District 
Manager  at  the  Salem  District  Office, 
1717  Fabry  Road  SE,  Salem.  Oregon 
97306  by  September  24, 1987.  Written 
comments  will  also  be  received  for  the 
Council's  consideration.  Summary 
minutes  will  be  maintained  in  the 
District  Office  and  will  be  available  for 
public  inspection  and  reproduction 
during  regular  business  hours  within  30 
days  following  the  meeting. 

Dated:  August  20.  1987. 
Van  W.  Manning, 
District  Manager. 

[FR  rinr  87-20001  Filed  &-31-8:':  8-45  am) 
B'LLNG  CODE  4310- 33-M 


[AZ-020-07-4212-13;  A-22792] 

Realty  Action;  Exchange  of  Public 
Lands,  Maricopa  and  Cochise 
Counties,  AZ 

The  following  described  Federal  lands 
have  been  determined  to  be  suitable  for 
disposal  by  exchange  pursuant  to 
section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  U.S'C. 
1716; 

GILA  AND  SALT  RIVER  BASE  AND  MERIDIAN, 
MARICOPA  COUNTY,  AZ 

Township  5  North,  Range  1  East, 

Section  27,  S^2SVV'4,  N'\V»-4SWV4. 

S'-2NE''4SW''4.  NW V4NE»4SWV4; 
Section  33.  Ni'2\E'-4: 
Section  34,  N\A''.4,  NVVV4SWV4, 

NW'-4NE'4SW'4,  NWV4NWV4NEy4. 
Containing  450  acres. 

In  exchange  for  the  above  described 
public  lands,  the  United  States  will 
acquire  pnvate  lands  described  below 
from  Deputy  Partners,  an  Arizona 
General  Partnership. 

GILA  AND  SALT  RIVER  MERIDIAN  COCHISE 
COUNTY,  AZ 

Parcel  A 
Parcel  A  (!) 

That  portion  of  section  17,  Township  24 
South.  Range  22  East  of  the  Gila  and  Salt 
River  Base  and  Meridian,  Cochise  County. 
Arizona.  Lying  northwesterly  of  the  San 
Pedro  River  as  it  ran  on  February  23,  1982. 

Force!  A  (2) 

The  southeast  quarter  and  the  east  half  of 
the  southwest  quarter  of  section  18, 
Township  24  South.  Range  22  East  of  Gila 
and  Salt  River  Base  and  Meridian.  Cochise 


County.  Arizona,  lying  north  and  west  of  the 

San  Pedro  River,  as  it  ran  on  February  23. 

1982. 

Parcel  A  (3) 

All  of  Lot  3  and  any  portion  of  Lot  2  of 
section  19.  Township  24  South.  Range  22  East 
of  the  Gila  and  Salt  River  Base  and  Meridian, 
Cochise  County.  Arizona,  lying  west  of  the 
San  Pedro  River,  as  it  ran  on  February  23, 
1982. 

Parcels 

That  portion  of  the  northeast  quarter  of 
section  4.  Township  24  South,  Range  22  East 
of  the  Gila  and  Salt  River  Base  and  Meridian, 
Cochise  County,  Arizona,  more  particularly 
described  as  follows: 

Beginning  at  the  north  quarter  comer  of 
said  section  4; 

Thence  along  the  west  line  of  the  northeast 
quarter  south  0  degrees  00  minutes  21 
seconds  west,  a  distance  of  1,321.48  feet; 

Thence  south  89  degrees  58  minutes  38 
seconds  east,  a  distance  of  660.1X3  feet: 

Thence  north  8  degrees  11  minutes  10 
seconds  east,  a  distance  of  1.335.35  feet  to  the 
north  line  of  said  section  4: 

Thence  along  said  north  line  west,  a 
distance  of  850.00  feet  to  the  point  of 
beginning. 

Except  therefrom  the  north  100.00  feet;  and 
except  the  west  165.00  feet  thereof. 

Parcel  C 

Parcel  C  (1) 

All  of  the  following  described  property  in 
Township  24  South,  Range  22  East  of  the  Gila 
and  Salt  River  Base  and  Meridian,  Cochise 

County.  Arizona: 

Section  3:  The  west  half  of  the  northwest 
quarter,  except  the  north  100.00  feet. 

Section  4:  The  northeast  quarter,  the 
southeast  quarter  of  the  northwest  quarter: 
the  southwest  quarter:  the  west  half  of  the 
southeast  quarter,  except  the  north  100.00  feet 
of  said  northeast  quarter. 

Section  8:  The  northeast  quarter  and  the 
south  half: 

Section  9:  The  west  half 

Except  the  following  described  parcels  (A) 
and  (D).  from  said  sections.  3.  4.  8  and  9: 

(A)  Beginning  at  the  north  one-quarter 
corner  of  said  section  4: 

Thence  along  the  west  line  of  the  northeast 
quarter  south  0  degrees  00  minutes  21 
seconds  west,  a  distance  of  1,321,48  feet: 

Thence  south  89  degrees  58  minutes  38 
seconds  east,  a  distance  of  660.00  feel: 

Thence  8  degrees  11  minutes  10  seconds 
east,  a  distance  of  1.335.35  feel  to  the  north 
line  of  said  section  4: 

Thence  along  said  north  line  west,  a 
distance  of  850,00  feet  to  the  point  of 
beginning. 

Except  therefrom  the  north  100.00  feet  as 
dedicated  for  road  purposes. 

(13)  Beginning  at  the  north  one-quarter 
comer  of  said  section  4; 

Thence  south  0  degrees  00  minutes  21 
seconds  west  along  the  west  line  of  the  east 
one-half  of  section  4.  a  distance  of  1.321,48 
feet; 

Thence  south  89  degrees  58  minutes  38 
seconds  east,  a  distance  of  660.00  feet; 

Thence  south,  a  distance  of  330.00  feet; 


Thence  south  40  degrees  38  minutes  47 
seconds  west,  a  distance  of  3.045.97  feet  to 
the  southeast  comer  of  the  northwest  quarter 
of  the  southwest  quarter  of  section  4; 

Thence  south  26  degrees  38  minutes  20 
seconds  west,  a  distance  of  1,476,64  feet  to  a 
point  on  the  south  line  of  section  4,  said  point 
being  south  89  degrees  54  minutes  30  seconds 
east,  a  distance  of  660.00  feet  from  the  comer 
of  sections  4.  5.  8  and  9; 

Thence  south  63  degrees  32  minutes  46 
seconds  west,  a  distance  of  738.40  feet  to  a 
point  on  the  east  line  of  section  8,  said  point 
being  south  0  degrees  11  minutes  19  seconds 
west,  a  distance  of  330.00  feet  from  the  comer 
of  sections  4.  5.  8  and  9. 

Thence  south  0  degrees  11  minutes  19 
seconds  west  along  the  east  line  of  section  8, 
a  distance  of  990.43  feet  to  the  southeast 
corner  of  the  northeast  quarter  of  the 
nrotheasi  quarter  of  section  8; 

Thence  south  37  degrees  19  minutes  09 
seconds  west,  a  distance  of  1.659.60  feet: 
Thence  south  51  degrees  25  minutes  26 
seconds  west,  a  distance  of  550.00  feet; 

Thence  north  74  degrees  15  minutes  25 
seconds  west,  a  distance  of  1,267.56  feet  to 
the  center  of  section  8; 

Thence  north  0  degrees  11  minutes  25 
seconds  east,  a  distance  of  2.641.05  feet  to  the 
north  quarter  comer  of  section  8; 

Thence  south  89  degrees  57  minutes  44 
seconds  east,  a  distance  of  1,325.86  feet  to  the 
southwest  corner  of  the  southeast  quarter  of 
the  southeast  quarter  of  section  5; 

Thence  north  0  degrees  03  minutes  00 
seconds  west,  a  distance  of  1.320.47  feet  to 
the  northwest  comer  of  the  southeast  quarter 
of  the  southeast  quarter  of  section  5; 

Thence  south  89  degrees  57  minutes  37 
seconds  east,  a  distance  of  1.325.25  feet  to  the 
northeast  comer  of  the  southeast  quarter  of 
the  southeast  quarter; 

Thence  north  0  degrees  04  seconds  west,  a 
distance  of  1.320.42  feet  to  the  east  one- 
quarter  comer  of  section  5; 

Thence  south  89  degrees  57  minutes  IS 
seconds  east,  a  distance  of  1.324.79  feet  to  the 
southwest  comer  of  the  southeast  quarter  of 
the  northwest  quarter  of  section  4: 

Thence  north  0  degrees  02  minutes  07 
seconds  west,  a  distance  of  1.320.%  feet  to 
the  northwest  corner  of  the  southeast  quarter 
of  the  northwest  quarter  of  section  4; 

Thence  south  89  degrees  58  minutes  38 
seconds  east,  a  distance  of  1.325.74  feet  to  the 
northeast  comer  of  the  southeast  quarter  of 
the  northwest  quarter  of  section  4; 

Thence  north  0  degrees  00  minutes  21 
seconds  east,  a  distance  of  1.321.48  feet  to  the 
point  of  beginning. 

Section  17:  The  north  half  of  the  northeast 
quarter,  the  southwest  quarter  of  the 
northeast  quarter;  the  west  half,  expecting 
that  portion  lying  west  of  the  San  Pedro 
River. 

Section  18:  The  southcoSt  quarter  the  east 
half  of  the  southwest  quarter,  excepting  that 
portion  Iving  north  and  west  of  the  San  Pedro 
River. 

Section  19:  Lots  1,  2,  and  3,  excepting  that 
portion  lying  west  of  the  San  Pedro  River. 
Section  20;  Lots  3  and  4. 
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Parcel  C 12] 

Parcels  28,  37,  62.  63.  64.  65  afld  66.  as 
shown  on  survey  entitled  ■'Amended  Piat 
Palominas  Ranches.  Unit  II."  in  sections  3,  4. 
9,  10,  17  and  20.  Township  24  South.  Range  22 
East  of  the  Gila  and  Salt  River  Base  and 
Meridian.  Cochise  County,  Arizona,  and 
recorded  in  Book  3  of  Surveys  at  pages  19. 
19A,  19B  and  19C.  Cochise  County  Records, 

Parcel  D 

Parcel  Dfl/ 

That  portion  of  the  southeast  quarter  of  the 
southeast  quarter  of  section  29,  Township  18 
South,  Range  21  East  of  the  Cila  and  Salt 
River  Base  and  Meridian.  Cochise  County, 
Arizona,  described  as  follows; 

Beginning  55  rods  west  of  the  northeast 
comer  of  the  southeast  quarter  of  the 
southeast  quarter 

Thence  west  25  rods; 

Thense  south  80  rods; 

Thence  east  25  rods; 

Thence  northeasterly  to  the  Point  of 
Beginning. 

Parcel  D  [2] 

That  portion  of  the  northeast  quarter  of  the 
southeast  quarter  of  section  29.  Township  18 
South,  Range  21  East  of  the  Gila  and  Salt 
River  Base  and  Meridian.  Cochise  County. 
Arizona  described  as  follows; 

Beginning  45  rods  west  of  the  northeast 
corner  of  the  southeast  quarter 

Thence  west  35  rods; 

Thence  south  80  rods: 

Thence  east  25  rods; 

Thence  northeasterly  to  the  Point  of 
Beginning. 

Parcel  D  (3/ 

Lot  8  in  the  southeast  quarter  of  the 
northeast  quarter  of  section  32.  Township  18 
South.  Range  21  East  of  the  Gila  and  Salt 
River  Base  and  Meridian.  Cochise  County. 
Arizona. 

Parcel  D  (4) 

That  portion  of  Lot  1,  or  the  northeast 
quarter  of  the  northeast  quarter  of  section  32, 
Township  18  South,  Range  21  East  of  the  Gila 
and  Salt  River  Base  and  Meridian,  Cochise 
County.  Arizona,  described  as  follows; 

Brginning  at  the  southeast  comer  of  the 
south  half  of  the  northeast  quarter  of  the 
northeast  quarter 

Thence  north  630.90  feet; 

Thence  north  72"  06#  west.  94.08  feet; 

Thence  west  1229  99  feet: 

Thence  south  40  rods; 

Thence  east  80  rods  to  the  POINT  OF 
BEGI.WTNG. 

Parcel D (51 

That  portion  of  the  northwest  quarter  of  the 
northeast  quarter  of  the  northeast  quarter  of 
section  32.  Township  18  South.  Range  21 
West  of  the  Gila  and  Salt  River  Base  and 
Meridian.  Cochise  County.  Arizona, 
described  as  follows; 

Beginning  at  the  northwest  corner  of  the 
northeast  quarter  of  the  northeast  quarter: 

Thence  south  40  rods; 

Thence  east  25  rods; 

Thence  north  263.95  feet; 

Thence  nortti  ^Z'  06'  west.  393.94  feet; 


Thence  north  17"  54'  east.  120  feet; 

Thence  souti  72"  06'  east,  355.18  feet; 

Thence  north  269.95  feet; 

Thence  west  25  rods  to  the  Point  of 
Beginning: 

Except  that  portion,  if  any,  lying  within  the 
following; 

A  portion  of  the  northeast  quarter  of  the 
northeast  quarter  of  sect  in  32.  Township  18 
South.  Range  21  East  oJ  tiie  Gila  and  Salt 
River  Base  and  Meridian.  Cochise  County, 
Arizona,  more  particularly  described  as 
follows; 

Beginning  at  the  northeast  comer,  whence 
the  northeast  corner  of  section  32  bears  north 
73°  26'  east.  946.8  feet. 

Thence  south  63.05  feet  to  intersect  the 
center  line  of  bridge  at  north  72°  06'  west, 
28.98  feet  from  the  center  line  of  West  Main 
Pier: 

Thence  south  63.05  feet  to  the  southeast 
corner  of  this  parcel; 

Thence  north  72°  06'  west  393.94  feet  to  tha 
southwest  corner  of  this  parcel; 

Thence  north  17°  54'  e=ist.  120.0  feet  to  the 
northwest  corner  of  this  parcel; 

Thence  south  72°  06'  east,  355.18  feet  to  the 
Place  of  Beginning. 

Parcel  D  (6) 

Lots  5.  6.  9  and  10,  section  33,  Township  18 
South.  Range  21  East  of  the  Gila  and  Salt 
River  Base  and  Meridian.  Cochise  County. 
Arizona;  Except  the  northern  264.32  feet  and 
a  60°  by  60'  wellsite. 

Parcel  D  (7) 

Lots  1.  2.  7  and  a  section  33.  Township  18 
South.  Range  21  East  of  the  Gila  and  Salt 
River  Base  and  Meridian.  Cochise  County, 
Arizona,  according  to  G.L.O.  Survey  dated 
March  15, 1900  in  the  records  of  the  Bureau  of 
Land  Management,  being  the  same  as  Patents 
recorded  in  Book  16  of  Deeds  of  Real  Estate, 
page  483  and  Book  69  of  Deeds  of  Real  Estate. 
page  157.  records  of  Cochise  County.  Arizona, 
which  described  said  land  as  the  northwest 
quarter  of  the  northeast  quarter,  the  northeast 
quarter  of  the  northeast  quarter,  and  Lots  1 
and  2; 

Except  the  north  825  feet  thereof. 

Parcel E  \ 

Township  23  South,  Range  22  East. 
Section  21,  EV2NEV4.  SWyiNEVi. 

Parcel  F  \ 

Township  23  South,  Range  22  East, 
Section  21,  NWy*. 

Comprising  2,675  acres,  more  or  less. 

The  exchange  pixiposal  involves  all  of 
the  exchange  proponent's  interest  in  the 
surface  and  mineral  estate  of  the  private 
lands  and  the  surface  and  mineral  estate 
of  the  public  lands.  The  exchange  is 
consistent  with  the  Bureau's  land  use 
planning  objectives. 

Lands  to  be  transfeired  from  the 
United  States  will  be  subject  to  the 
following  reservations,  terms  and 
conditions: 

1.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States,  Act  of  August  30. 
1890.  26  Stat.  391,  43  U.S.C.  945. 


2.  Right-of-way  AR-024000  to  Arizona 
Public  Service  Company  for  electric 
transmission  line  purposes. 

:,.  Right-of-way  AR-010913  to  El  Paso 
Natural  Gas  Company  for  natural  gas 
pipeline  purposes. 

4.  Right-of-way  PHX-086584  to 
Maricopa  County  Municipal  Water 
Conservation  District. 

5.  All  valid  existing  rights. 
The  lands  to  be  acquired  by  the 

United  States  from  Deputy  Partners 
shall  be  subject  to  certain  easements, 
permits,  and  other  encumbrances 
detailed  in  Schedule  B  of  the  following 
TransAmerica  Title  Insurance  Policies: 
F-830286,  F-830287.  F-830307,  F-e30514, 
F-830515,  and  F-B30516. 

In  accordance  with  the  regulations  of 
43  CFR  2201.1(b),  publication  of  this 
Notice  shall  segregate  the  affected 
public  lands  from  appropriation  under 
the  public  land  laws,  including  the 
mining  law,  and  from  any  subsequent 
land  exchange  proposals  filed  by  any 
proponent  other  than  Deputy  Partners  or 
their  nominee. 

This  Notice  shall  also,  inaccordance 
with  43  CFR  2201.1(b),  segregate  any 
and  all  reserved  Federal  interest  in  the 
offered  (non-federal  surface)  lands  from 
appropriation  under  the  mining  laws. 
This  segregation  shall  terminate  two 
years  from  the  date  of  this  publication 
or  as  of  the  date  specified  in  an  opening 
order  published  in  the  Federal  Register. 

The  segregation  of  the  described  selected 
lands  shall  terminate  upon  inssuance  of  a 
document  conveying  title  to  such  lands  or 
upon  pubhcation  in  the  Federal  Register  of  a 
notice  of  termination  of  the  segregation,  or 
the  expiration  of  two  years  from  the  date  of 
publication,  whichever  occurs  first. 

The  appraised  value  of  the  offered  and 
selected  lands  are  not  equal.  A  cash 
equalization  payment  shall  be  made  by 
Deputy  Partners  in  accordance  with  43  CFR 
2201.5(c)(2). 

For  a  period  of  forty-five  (45)  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  Phoenix  District 
Manager,  Bureau  of  Land  Management,  2015 
West  Deer  Valley  Road,  Phoenix,  Arizona 
85027.  Objections  will  be  reviewed  by  the 
State  Director  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence  of 
any  objections,  this  realty  action  will  become 
the  final  determination  of  the  Department  of 
the  Interior. 
Paul  I.  Buff, 
Acting  District  Manager. 

Date:  August  26, 1987. 
[PR  Doc.  67-19999  Filed  8-31-87;  8:45  am] 
BILUNQ  CODE  «310-33-M 
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fNM-010-07-4112-01] 

District  Advisory  Council  Meeting; 
Albuquerque  District,  NM 

AGENCY:  Buri-au  of  Land  Management. 
Interior. 

action:  Notice  of  district  advisor>' 
council  meeting. 

summary:  The  Bureau  of  Land 
Management's  Albuquerque  District 
Advisory  Council  will  meet  on 
September  21  and  September  22.  1987. 

On  September  21.  the  Council  will 
meet  at  10:00  a.m.  at  the  Post  Office  in 
Lindreth.  .New  Mexico  to  begin  a  field 
tour  of  BLM  roads  in  the  Lindreth  and 
Largo  Canyon  Areas.  The  tour  will 
conclude  in  Farmington,  New  Mexico  at 
5:00  p.m. 

On  September  22.  the  Council  will 
meet  at  San  Juan  College  in  Farmington 
in  the  Sun  Dining  Hall  at  8:30  a.m. 
Topics  to  be  discussed  include  possible 
recommendations  on  the  BLM's  road 
policy  and  review  the  Wild  Rivers 
Recreation  Area  Management  Plan. 

Members  of  the  public  wishing  to 
accompany  the  Council  on  the  tour  must 
provide  their  own  transportation.  Time 
will  be  made  available  for  public 
comments  at  the  September  22  meeting. 

The  Albuquerque  District  Advisory 
Council  is  managed  in  accordance  with 
the  Federal  Land  Policy  and 
Management  Act  of  1979.  Minutes  of  the 
meeting  will  be  made  available  for 
review  within  30  days  following  the 
meeting.  For  additional  information, 
contact  Alan  Hioffmeister.  Public  Affairs 
Specialist,  435  Montano  NE., 
Albuquerque,  New  Mexico  87107,  (505) 
766-1504. 
Michael  Reitz, 
Acting  District  Manager. 
jFR  Doc.  87-20035  Filed  8-31-67:  8:45  am] 

BILLING  CODE  4310-FB-M 


[UT-920-07-4 12 1-101 

Uinta  Southwestern  Utah  Regional 
Coal  Team  Meeting;  Utah  and 
Colorado 

AGENCY:  Bureau  of  Land  Management, 

Interior, 

ACTION:  Notice  of  Regional  Coal  Team 
Meeting  and  availability  of  long  range 
coal  market  analysis  for  the  Uinta 
Southwestern  Utah  Coal  Region. 

SUMMARY:  In  accordance  with  the 
responsibility  outlined  in  the  Federal 
Coal  Management  regulations  (43  CFR 
Part  3400),  the  Regional  Coal  Team  for 
the  Uinta  Southwestern  Utah  Federal 
Coal  Production  Region  will  hold  a 
meeting  to  review  and  discuss  the  status 


and  need  for  new  Federal  Coal  Leasing 
and  method  of  leasing,  lung  range  coal 
market  analysis  for  the  Region,  draft 
data  adequacy  standards,  and  to  discuss 
other  related  matters,  if  any. 

The  Regional  Coal  Team  is  also 
requesting  public  comment  on  subjects 
to  be  discussed  at  the  meeting,  A  copy 
of  the  Uinta  Southwestern  Utah  Regmr. 
Long  Range  Coal  Market  .Analysis  is 
av.Tilable  from  the  BLM  State  Office. 
Public  Room  in  Utah  (Salt  Lake  City) 
and  Colorado  (Denver). 
DATE:  The  Regional  Coal  Team  will  meet 
on  October  27.  1987,  at  9:00  am. 
ADDRESS:  The  meeting  will  be  held  at 
the  Salt  Lake  Sheraton  Hotel.  Salon  I, 
255  South  West  Temple.  Salt  Lake  City, 
Utah.  Any  written  comments  on  'he 
subject  to  be  covered  should  be 
provided  the  BLM  State  Director,  Utah, 
by  October  20.  198", 
FOR  FURTHER  INFORMATION  CONTACT: 
Max  Nielson.  Uinta  Southwestern  L'lah 
Project  Manager.  Utah  State  Office.  324 
South  State  Street,  Suite  301.  Salt  Lake 
City.  Utah  84111-2303.  telephone  (801- 
524^3004). 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  introduce  new  members  of 
the  recently  chartered  Regional  Coal 
Team  and  will  discuss  recent  trends  in 
the  region  concerning  coal  leasing  and 
focus  on  effectively  meeting  future 
leasing  needs. 
Ronald  G.  Robison, 
Slate  Director.  Utah. 

(FR  Doc.  87-19998  Filed  8-31-87;  8:45  am] 
BILLING  CODE  4310-DO-M 


National  Park  Service 

National  Register  of  Historic  Places; 
Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before  August 
22,  1987.  Pursuant  to  §  60.13  of  36  CFR 
Part  60  written  comments  concerning  the 
significance  of  these  properbes  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register.  National  Park 
Service.  U.S.  Department  of  the  Interior, 
Washington.  DC  20243.  Written 
comments  should  be  submitted  by 
September  16,  1987. 
.'^my  Schlagel, 

Acting  Chief  of  Registration,  National 
Register. 

FLORIDA 

Leon  County 

Tallahassee, /oAnson — Carter  House,  800  N. 
Calhoun  St. 


Pinellas  Countv 

Largo.  Johnson.  Louis,  Building,  161  First  St,. 
SW 

ID.\HO 

.\damb  County 

Council,  Adams  County  Courthouse  {Cuunty 
Courthouses  in  Idaho  MPS),  Michigan  St. 

lerome  County 

Jerome.  Jerome  County  Courthouse  (County 
Courthouses  in  Idaho  MPS),  N.  Lincoln 

Power  County 

American  Falls.  Power  County  Courthouse 
(County  Courthouses  in  Idaho  MPSJ, 
Bannock  Ave. 

Washington  County 

\\  eiser.  Washington  County  Courthouse 
(County  Courthouses  in  Idaho  MPS).  E. 
Court  St. 

IOWA 

Dallas  County 

Earlham  vicinity,  Wilson.  John,  House 
(Legacy  in  Stone:  The  Settlement  Era  of 
Madison  County.  Iowa  TR).  S  side  1-80 

Madison  County 

Earlham  vicinity,  Early,  John  and  Elizabeth 
McMurn.  House  (Legacy  in  Stone:  The 
Settlement  Era  of  Madison  County,  Iowa 
TRI.  1  mi.  S  of  C31  between  P53  &  P57 

Earlham  vicinity.  Ford,  W.  T.,  House  (Legacy 
in  Stone:  The  Settlement  Era  of  Madison 
County  Iowa  TRI,  ZVi  mi.  S  of  Earlham 

Earlham  vicinity,  Henderson,  Daniel  and 
Nancy  Swoford,  House  (Legacy  in  Stone: 
The  Settlement  Era  of  Madison  County. 
Iowa  TRj,  8  mi.  S  of  Earlham  on  P57 

Earlham  vicinity.  McQuie.  Peter  and  Isobelle 
McCulloch,  Milkhouse  (Legacy  in  Stone: 
The  Settlement  Era  of  Madison  County. 
Iowa  TRj,  SW  of  Earlham 

Earlham  vicinity,  Seerley,  William.  Stone 
Building  (Legacy  in  Stone:  The  Settlement 
Era  of  Madison  County,  Iowa  TR),  SE  of 
Earlham 

Earlham  vicinity.  Stone,  James  Allen.  Barn 
(Legacy  in  Stone:  The  Settlement  Era  of 
Madison  County.  Iowa  TRJ  2Vx  mi.  SE  of 
Earlham 

Earlham  vicinity.  Wilson.  Seth  and  Elizabeth. 
House  (Legacy  in  Stone:  The  Settlement 
Era  of  Madison  County.  Iowa  TRI.  SE  of 
Earlham 

Peru  vicinity,  Ogbum,  William.  House 
(Legacy  in  Stone:  The  Settlement  Era  of 
Madison  County.  Iowa  TRJ  iVi  mi.  N  of  E. 
Peru 

Peru,  Reed  Quarry  (Legacy  in  Stone:  The 
Settlement  Era  of  Madison  County.  Iowa 
TR).  CR  C68,  W  city  limits  of  Peru 

St.  Charles  vicinity.  Holmes,  John  S.  and 
Elizabeth  Beem.  Barn  (Legacy  in  Stone: 
The  Settlement  Era  of  Madison  County. 
Iowa  TRJ  CR  G50. 1  mi.  S. 

St.  Charles  vicinity.  Queen.  Hogan  and 
Martha  A.  Runhle,  House  (Legacy  in  Stone: 
The  Settlement  Era  of  Madison  County. 
Iowa  TRJ  5  mi.  W  of  St.  Charles  on  CR  050 

Winlerset  vicinity,  Armstrong.  George  and 
Susan  Guiberson.  House  (Legacy  in  Stone: 


32972 


Federal  Register  /  Vol.  52,  No.  169  /  Tuesday,  September  1,  1987  /  Notices 


The  Settlement  Era  of  Madison  Count  v. 
/oiva  TRI.  2'/8  mi.  N  of  Winterset  on  G4R 

Wmterset  vicinity.  Bevington.  C.  D.  and  Eliza 
Heath.  Privy  (Legacy  in  Stone:  The 
Settlement  Era  of  Madison  County.  Iowa 
TRI.  805  S.  Second  Ave. 

Wmterset  vicinity.  Drake.  John  and  Amanda 
Big/er  House  (Legacy  in  Stone:  The 
Settlement  Era  of  Madison  County.  Iowa 
TRI.  \\  mi.  W  of  Wmterset  on  IA'92 

Winterset  vicinity,  Duff  Barn  (Legacy  in 
Stone:  The  Settlement  Era  of  Madison 
County.  Iowa  TRI.  N  of  Winterset  on  US 
169 

Winterset  vicinity,  Duncan.  John  E..  House 
(Legacy  in  Stone:  The  Settlement  Era  of 
Madison  County.  Iowa  TRI.  Vj  mi.  S  of 
Winterset  of  P69 

V\mterset  vicinity,  Evans.  Henry  and 
Elizabeth  Adkinson.  House  (Legacy  in 
Stone:  The  Settlement  Era  of  Madison 
County.  Iowa  TRj,  ''e  mi.  E  of  US  169  on  CR 
G50 

Winterset  vicinity.  Macumber.  John  Andrew 
and  Sara.  Ice  House  (Legacy  in  Stone:  The 
Settlement  Era  of  Madison  County.  Iowa 
TRI.  On  G53  1  Vs  mi  E  of  jet.  with'P69 

Winterset  vicinity.  McDonald  House  (Lego,  v 
in  Stone:  The  Settle.nent  Era  of  Madison 
County.  Iowa  TRJ.  W  of  Winterset  off  lA  93 

Wmterset  vicinity.  !\lichols.  William  Anzi. 
House  (Legacy  in  Stone:  The  Settle.nent 
Era  of  Madison  County.  Iowa  TRJ.  E  of 
Winterset  of  lA  92 

Wmterset  ■.  icinity.  Schnellbacher.  John  and 
Fredericka.  House  [Legacy  in  Stone:  The 
Settlement  Era  of  Madison  Countv.  Iowa 
TRJ.  047, 14  mi.  E  of  jet.  with  P53 

Winterset  vicinity.  Seymour  Church  House 
(Legacy  in  Stone:  The  Settlement  Era  of 
Madison  County.  Iowa  TRJ.  US  169 

Winterset  vicinity.  Smith.  Hiram  C  House 
(Legacy  in  Stone:  The  Settlement  Era  of 
Madison  County.  Iowa  TRI.  6  mi.  W  of 
Winterset  on  lA  92 

Winterset  vicinity.  Smith.  Hiram  C.  Milking 
Shed  (Legacy  in  Stone:  The  Settlement  Era 
of  Madison  County.  Iowa  TRJ.  6  mi.  W  of 
Winterset  on  lA  92 

Winterset.  Hornhack.  Emily.  House  (Legacy 
in  Stone:  The  Settlement  Era  of  Madison 
County.  Iowa  TRJ,  605  N.  First  St. 

Winterset,  Shriver  IVilliam  R.  and  Martha 
Foster.  House  (Legacy  in  Stone:  The 
Settlement  Era  of  .Madison  County.  Iowa 
TRJ.  616  E.  Court  Ave. 

Winterset.  Sprague.  Brown,  and  Knowlton 
Store  (Legacy  m  Stone:  The  Settlement  Era 
of  Madison  County.  Iowa  TRI.  First  &  Court 

Winterset.  Vawter.  J.  G.  and  Elizabeth  S.. 
House  (Legacy  in  Stone:  The  Settlement 
Era  of  Madison  County,  Iowa  TRj,  223  S, 
First  St. 

Winterset,  White.  Munger  and  Co.  Store 
(Legacy  in  Stone:  The  Settlement  Era  of 
Madison  County,  Iowa  TRJ.  102  W.  Court 

NEVADA 

Carson  (Independent  Cily) 

Buildings  (DeLongchamps.  Frederick  J, 
Architecture  TRI.  Carson  St. 

Clark  County 

Las  Vegds,  Railroad  Cottage  Historic  District 

(Properties  .Associated  with  the  San  Pedro. 
Los  Angeles,  and  Salt  Lake  Railroad  TRJ, 
601-629  S.  Casino  Center 


NORTH  CAROLINA 

Cumberland  County 

Fayetteville.  Orange  Street  School  500  blk.  of 
Orange  St..  jet.  of  Orange  &  Chance  Sts. 

NORTHERN  MARIANA  ISLANDS 

Island  of  Saipan 

Chalan  CaJaide 

OHIO  I 

Cuyahoga  County 

Cleveland.  Cleveland  Municipal  Stadium. 
Erieview  Dr. 

Ottawa  County 

Marblehead,  demons,  Alexander,  House.  133 
Clemens  St. 

Stark  County 

East  Canton,  Werner  Inn.  131  E.  Nassau  St. 

Summit  County 

Akron.  Border,  Byron  R.,  House,  1041  W. 
Market  St.     , 

TEXAS  I 

Brazos  County 

Bryan.  Allen  Academy  Memorial  Hall  (Bryan 

MRAJ.  1100  blk.  Ursuline 
Bryan.  Allen  Block  (Bryan  MRAJ,  400-422  N. 

Main 
Bryan.  Allen.  R.O..  House-Allen  Academy 

(Bryan  MRAJ.  1120  Ursuline 
Bryan.  Armstrong  House-Allen  Academy 

(Bryan  MRAJ.  1200  Ursuline 
Bryan.  Astin,  R.Q.,  House  (Bryan  MRAJ,  508 

W.  Twenty-sixth 
Bryan.  Blazek,  W.J..  House  (Bryan  MRAJ.  409 

W.  Thirtieth 
Bryan.  Bryan  Compress  and  Warehouse 

(Bryan  .MRAJ.  911  N.  Bryan 
Bryan.  Bryan  Ice  House  (Bryan  MRAJ  107  E. 

Martin  Luther  King 
Bryan.  CSPS  Lodge-Criesser  Bakery  (Bryan 

MRAJ.  304  N.  Logan 
Bryan.  Chance.  James  O..  House  (Bryan 

MRAJ  102  S.  Parker 
Bryan.  East  Side  Historic  District  (Bryan 

MRAJ.  Roughly  bounded  by  Houston, 

Twenty-ninth,  Haswell,  and  E.  Thirtieth 

Sts. 
Bryan,  Edge.  Eugene,  House  (Bryan  MRAJ 

609  S.  Ennis 
Bryan.  English-Dansby  House  (Bryan  MRAJ, 

204  W.  Twenty-eighth 
Bryan.  English-Poindexter  House  (Bryan 

MRAJ.  206  W.  Twenty-eighth 
Bryan,  First  Baptist  Church  (Bryan  MRAJ 

201  S.  Washington 
Bryan,  First  National  Bank  and  Trust 

Building  (Bryan  MRAJ  120  N.  Main 
Bryan.  First  State  Bank  and  Trust  Building 

(Bryan  MRAJ.  100  W.  Twenty-fifth 
Bryan.  Higgs.  Walter  J.,  House  (Bryan  MRAJ 

609  N.  Tabor 
Bryan.  House  At  1401  Baker  (Bryan  MRAJ 

1401  Baker 
Bryan.  House  at  109  N.  Sterling  (Bryan 

MRA).  109  N.  Sterling 
Bryan.  House  at  407  N.  Parker  (Bryan  MRAJ 

407  N.  Parker 
Bryan,  House  at  600  N.  Washington  (Bryan 

MRAJ  600  N.  Washington 
Bryan.  House  at  603  E.  Thirty-first  (Bryan 

MRAJ  603  E.  Thirty-first 


Bryan.  House  at  604  E.  Twenty-seventh 

(Bryan  MRAJ  604  E.  Twenty-seventh 
Bryan,  Humpty  Dumpty  Store  (Bryan  MRAJ. 

218  Bryan 
Bryan.  Jenkins.  Edward  J..  House  (Bryan 

MRAJ.  607  E.  Twenty-seventh 
Bryan. /ones.  J.M..  House  (Bryan  MRAJ  812 

S.  Ennis 
Bryan.  Kemp.  E.A.,  House  (Bryan  MRAJ  606 

W.  Seventeenth 
Bryan.  McDougal-Jones  House  (Brvan  MRAJ, 

600  E.  Twenty-seventh 
Bryan.  Moore  House  (Bryan  MRAJ.  500  E. 

Twenty-fifth 
Bryan.  Noto  House  (Bryan  MRAJ.  900  N. 

Parker 
Bryan,  Oliver.  Dr  William  Holt.  House 

(Bryan  MUM.  602  W.  Twenty-sixth 
Bryan.  Parker  Lumber  Company  Complex 

(Bryan  MRAJ.  419  N.  Main 
Bryan.  Parker.  Milton,  House  (Bryan  MRAJ, 

200  S.  Congress 
Bryan.  Sausley  House  (Bryan  MRAJ,  700  N. 

Washington 
Bryan.  Sinclair  Station.  (OldJ  (Bryan  MRAJ. 

507  S.  Texas 
Bryan.  Smith-Barron  House  (Bryan  MRAJ 

1(X)  S.  Congress 
Bryan.  St.  .Andrew's  Episcopal  Church  (Bryan 

MRAJ  217  W.  Twenty-sixth 
Bryan.  St.  .Anthony's  Catholic  Church  (Bryan 

MRA  I.  306  S.  Parker 
Bryan.  Stone.  Roy  C,  House  (Bryan  MR.AJ, 

715  E.  Thirty-first 
Bryan,  Zimmerman.  Minnie  Zulch.  House 

(Bryan  MRAJ  308  N.  Washington 

The  15-day  commenting  period  for  the 
following  property  has  been  waived  in 
order  to  assist  in  the  buildings 
preservation. 

NEW  YORK 

New  York  County 

New  York,  United  States  Courthouse.  40 
Foley  Square 

[FR  Doc.  87-19938  Filed  8-31-87:  8:45  am] 
BILLING  CODE  431l>-70-M 

Intent  To  Negotiate  Concession 
Permit;  Teton  Boating  Co.,  Inc. 

Pursuant  to  the  provisions  of  section  5 
of  the  Act  of  October  9.  1965  (79  Stat. 
969;  16  U.S.C.  20).  public  notice  is  hereby 
given  that  sixty  (60)  days  after  the  date 
of  publication  of  this  notice,  the 
Department  of  the  Interior,  through  the 
Director  of  the  National  Park  Service, 
proposes  to  negotiate  a  concession 
permit  with  Teton  Boating  Company, 
Inc,  authorizing  it  to  provide  boat 
transportation  and  boat  rental  services 
for  the  public  at  Grand  Teton  National 
Park,  Wyoming  for  a  period  of  five  (5) 
years  from  January  1,  1987,  through 
December  31,  1991. 

This  permit  renewal  has  been 
determined  to  be  categorically  excluded 
from  the  procedural  provisions  of  the 
National  Environmental  Policy  Act  and 
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no  environmental  document  will  be 
prepared. 

The  foregoing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  contract  which  expired  by 
limitation  of  time  on  December  31,  1986. 
and  therefore,  pursuant  to  the  Act  of 
October  9,  1965,  as  cited  above,  is 
entitled  to  be  given  preference  in  the 
renewal  of  the  permit  and  in  the 
negotiation  of  a  new  permit  as  defined 
in  36  ere  51.5. 

The  Secretarv'  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessioner,  must  be  postmarked  or 
hand  delivered  on  or  before  the  sixtieth 
(60th)  day  following  publication  of  this 
notice  to  be  considered  and  evaluated. 

Interested  parties  should  contact  the 
Regional  Director,  Rocky  Mountam 
Region,  P.O.  Box  25287.  Denver, 
Colorado  80225.  for  information  as  to  the 
requirements  of  the  proposed  f>ennit. 
Jack  W.  Neckels, 

Acting  Regional  Director.  Rocky  Mountain 
Region. 

Date  July  9,  198". 

[FR  Doc.  87-20009  Filed  8-31-67;  8:45  am] 
BiU-ING  CODE  4310-70-M 


(A18(GUIS-S)] 

Gulf  Islands  National  Seashore; 
Advisory  Committee  Meeting 

July  29, 1987 

agency:  National  Park  Service,  Gulf 
Islands  National  Seashore,  Interior. 
action:  Notice  of  advisory  commission 

meeting. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  the  Federal  Advisory 
Commission  Act  that  a  meeting  of  the 
Gulf  Islands  National  Seashore 
Advisory  Commission  will  be  held  at 
2:00  p.m.,  at  the  following  location  and 
date. 

date:  St Tleniber  22,  1987. 
ADORi^SS:  VViiliam  Colmer  Visitor 
Center,  Davis  Bayou,  Ocean  Springs, 
Mississippi. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  jerry  Eubanks.  Superintendent.  Gulf 
Islands  National  Seashore,  P.O.  Box  100, 
Gulf  Breeze.  Florida  32561,  Telephone: 
(9041  932-6316, 
SUPPLEMENTARY  INFORMATION: 

The  purpose  of  the  Gulf  Islands 
National  Seashore  Advisory 
Commission  is  to  consult  and  advise 
with  the  Secretary  of  the  Interior  or  his 
designee  on  matters  of  planning  and 
development  of  Gulf  Islands  National 


Seashore.  The  members  of  the  .Advisory 

Commission  are  as  follows: 

Mrs.  Courtney  Blossman,  Chairman 

(Mississippi) 
Mr.  Gorden  D  Allen  (Mississippi) 
Mr.  George  Byars  (Mississippi) 
Mr  Lloyd  Caillavet  (Mississippi) 
Dr.  Ed  Cake  (Mississippi) 
Mr.  William  h.  Creel.  Sr.  (Mississippi) 
Mr.  Bill  Davis  (Mississippi) 
Mr.  Paul  Delcambre.  Sr.  (Mississippi) 
Ms.  Betty  S.  Goodwin  (Mississippi) 
Mrs.  Leewynn  Hodges  (Mississippi) 
Mrs.  Sara  McGehee  (Mississippi) 
Mr.  James  E.  Walker,  Sr.  (Mississippi) 
Mrs.  Lois  .Anderson  (Florida) 
Mr.  Sherman  Barnes  (Florida) 
Mr,  J.  Earle  Buwden  (Florida) 
Mr,  Lamar  B.  Cobb  (Florida) 
Mr.  Paul  A.  Daniel  (Florida) 
Mrs.  Bettv  Gerntz  (Florida) 
Mr.  Michael  Mitchell  (Florida) 
Mrs.  Dianne  Rittenhouse  (Florida) 
Mr  Roger  Taylor  Robinson  (Florida) 
Mr.  Walter  Francis  Spence  (Florida) 
Mr.  Britton  Stamps  (Florida) 
Mr.  Vince  Whibbs  (Florida) 

The  matters  to  be  discussed  at  this 
meeting  will  include: 

(1 )  The  status  of  Park  development 
plans. 

(2)  Resource  Management  and 
Research  Projects  update. 

(3)  Channel  maintenance  projects. 
The  meeting  will  be  open  to  the 

public.  However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited  and  it  is  expected  that  not 
more  than  25  persons  wili  be  able  to 
attend.  Any  member  of  the  public  may 
file  with  the  commission  a  written 
statement  concerning  the  matters  to  be 
discussed.  Written  statements  may  also 
be  submitted  to  the  Superintendent  at 
the  address  above.  Minutes  of  the 
meeting  will  be  available  at  Park 
Headquarters  for  public  inspection 
approximately  4  weeks  after  the 
meeting. 
Robert  M.  Baker, 

Regional  Director.  Southeast  Region. 
Date:  August  13, 1987. 
[FR  Doc,  8--:(Xi;0  Filed  8-31-87;  8:45  am] 

BILLING  coos  4310-70-M 


INTERS! Alt  COMMERCE 
COMMISSION 

[No.  MC-C-3003BI 

Petition  for  Declaratory  Order; 
Extension  of  Time  to  File  Comments; 
American  Coach  Lines,  Inc. 

AGENCY:  Interstdie  Commerce 

Commission. 

ACTION:  Extension  of  time  to  file 

comments. 


summary:  B\  a  decision  served  August 
5,  198".  the  Commission  instituted  a 
proceeding  to  determine  whether 
incidental  charter  rights  authorize 
service  entirely  within  the  Washington. 
DC,  Metropolitan  Area.  Notice  of  the 
action  was  published  August  6, 1987,  in 
the  Federal  Register  at  52  FR  29317,  and 


in  the  ICC  Rt 


The  due  date  for 


comments  was  set  as  September  8, 1987. 
Pursuant  to  the  request  of  the 
Washington  Metropolitan  Area  Transit 
Commission,  the  time  for  filing 
comments  has  been  extended  until 
October  14,  1987. 

date:  Comments  may  be  filed  on  or 

before  October  14, 1987. 

ADDRESSES:  Send  an  original  and  10 
copies  of  comments  referring  to  No.  MC- 
C-30038  to:  Office  of  the  Secretary.  Case 
Control  Branch.  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

Send  one  copy  of  comments  to  each  of 
petitioner's  representatives; 
Leonard  A.  )askiewicz.  1730  M  Street. 

NW.,  Suite  501.  Washington.  DC  20036 
Lawrence  E.  Lindeman.  805  King  Street. 

Suite  400,  Alexandria,  VA  22314 
FOR  FURTHER  INFORMATION  CONTACT: 
James  L.  BroViFi.  i2G2i  275-7898 

or 
Andrew  L.  Lyon.  (202)  275-7691 

By  the  Commission,  Paul  H.  Lamboley, 
Acting  Chairman. 
Noreta  R.  McGee, 
Secretary: 
[FR  Doc.  87-20068  Filed  8-31-87;  8:45  am] 

B'LLING  C00£  7()35-Ci-*l 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Office  of  Administrative  Law  Judges, 
Amended  Procedures  for  Internal 
Handling  of  Complaints  of  Misconduct 
or  Disability 

AGENCY:  Office  of  .Administrative  Law 
Judges,  Office  of  the  Secretary,  Labor. 

action:  Notice  of  revision  of  amended 
procedures  for  internal  handling  of 
complaints  of  misconduct  or  disability. 

summary:  Notice  is  given  of  revision  of 
the  amended  procedures  for  the  internal 
handling  of  complaints  of  judicial 
misconduct  or  disability  on  the  part  of 
Department  of  Labor  Administrative 
Law  Judges  through  the  establishment  of 
an  Advisory  Committee.  Notice  was 
originally  published  in  the  Federal 
Register  "on  May  22,  1981  (46  FR  28050): 
and  as  amended  on  July  5.  1983  (48  FIR 
30843). 
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EFFECTIVE  DATE:  September  1.  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

John  Vittone.  Associate  Chief  Judge. 
Office  of  Administrative  Law  Judges, 
1111  20th  Street.  NW..  Washington,  DC 
20036.  Phone  202-653-5057. 
SUPPLEMENTARY  INFORMATION:  The 
Amended  Procedures  for  Internal 
Handling  of  Complaints  of  Misconduct 
or  Disability  on  the  part  of  Department 
of  Labor  Administrative  Law  Judges  are 
revised  in  order  to  accommodate  the 
protocol  to  changes  in  the  number,  size 
and  location  of  our  regional  or  satellite 
offices.  The  revision  is  set  forth  below. 

Subsection  1.  of  the  Procedures 
section  is  revised  to  read  as  follows: 

1.  On  receipt  of  one  or  more  written 
complaints  of  misconduct  or  disability 
(if  any  DOL  Administrative  Law  Judge, 
or  upon  his  own  written  charge  of 
misconduct  or  disability,  the  Chief  Judge 
shall  refer  such  complaint(s)  or  charge 
for  limited  informal  inquiry  to  an 
Advisory  Committee  of  three  members 
appointed  by  him  for  the  particular 
inquiry  from  a  panel  of  si.K  judges 
fleeted  for  a  term  of  one  year  by  the 
DOL  Administrative  Law  Judges  other 
than  those  who  may  elect  panels  in 
regional  offices  as  hereinafter  provided. 
The  judge  complained  of  or  charged 
shall  have  the  right  to  object  to  any  one 
or  more  members  of  the  Committee,  in 
which  case  such  member(s)  shall  be 
replaced  by  one  or  more  judges  selected 
by  the  Chief  Judge  from  the  elected 
print']. 

The  judges  in  each  Regional  Office 
having  on  its  roster  ten  (10)  or  more 
judges  in  addition  to  its  District  Chief 
Judge  (e.g.,  San  Francisco.  Cincinnati, 
and  Fort  Lauderdale),  shall  elect  a  panel 
of  three  (3)  of  its  judges  from  which  the 
Chief  Judge  shall,  in  appropriate 
circumstances  and  in  the  manner 
described  above,  appoint  two  (2)  judges 
to  serve  as  a  Regional  Advisory 
Committee  to  function  with  respect  to 
complaints  or  charges  of  misconduct  or 
disability  of  Administrative  Law  Judges 
in  such  office.  A  judge  elected  to  any 
panel  (Headquarters  or  Regional)  shall 
serve  thereon  for  one  (1)  year  or  until 
h;s,'her  successor  is  elected.  No  District 
Chief  Judge  may  serve  on  any  panel. 

Com.plaints  or  charges  of  misconduct 
or  disability  on  the  part  of  any 
Administrative  Law  Judge  employed  in  a 
regional  or  satellite  office  having  less 
than  ten  (10)  judges  (other  than  the 
District  Chief  Judge)  on  its  roster  shall 
be  referred,  as  appropriate,  to  the 
(Headquarters]  Advisory  Committee. 

Publication  in  Final 

•Notice  of  proposed  rule  making  has 
not  been  published  in  the  Federal 


Register  as  the  procedure  established 
herein  is  a  rule  of  agency  practice  for 
which  notice  and  comment  is  not 
required.  See  5  U.S.C.  553(bJ(A). 
For  the  reasons  set  out  in  the 
preamble,  the  Amended  Procedures  for 
Internal  Handling  of  Complaints  of 
Judicial  Misconduct  are  revised  as 
hereinabove  set  forth. 

Signed  at  Washington,  DC  on  this  19th  day 
of  August.  1987. 

Nahum  Lift, 

Chief  Judge. 

|FR  Doc.  87-20071  Filed  8-31-87;  8:45  am| 

BILLING  CODE  4S10-20-M 


Agency  Recordkeeping/Reporting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 

Background 

The  Department  of  Labor,  in  carrying 
out  its  responsibilities  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  considers  comments  on  the 
reporting  and  recordkeeping 
requirements  that  will  affect  the  public. 

List  of  Recordkeeping/Reporting 
Requirements  Under  Review 

As  necessary,  the  Department  of 
Labor  will  publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Office  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in.  Each  entry  may 
contain  the  following  information: 

The  Agency  of  the  Department  issuing 
the  recordkeeping/reporting 
requirement. 

The  title  of  the  recordkeeping/ 
reporting  requirement. 

The  title  of  the  recordkeeping/ 
reporting  requirement. 

The  OMB  and  Agency  identification 
numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Who  will  be  required  to  or  asked  to 
report  or  keep  records. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirement. 

The  number  of  forms  in  the  request  for 
approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 


Comments  and  Questions 

Copies  of  the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Paul  E.  Larson,  telephone  (202)  523-6331. 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Larson,  Office  of  Information 
Management.  U.S.  Department  of  Labor, 
200  Constitution  Avenue.  NW.  Room  N- 
1301,  Washington.  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/ 
PWBA/VETS).  Office  of  Management 
and  Budget.  Room  3208,  Washington,  DC 
20503  (Telephone  (202)  395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  a  recordkeeping/ 
reporting  requirement  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 

Extension 

Bureau  of  Labor  Statistics 

Permanent  Mass  Layoff  and  Plant 
Closing  Program 

Reports  1-3  and  Supplemental  Employer 
Information  Report  1220-0090;  BLS  428 

Quarterly 

State  or  local  governments:  businesses 
or  other  for-profit  organizations; 
Federal  agencies  or  employees;  non- 
profit institutions. 

15,504  responses;  168.055.2  hours;  4 
forms 

Section  462(e)  of  the  Job  Training 
Partnership  Act  states  that  the 
Secretary  of  Labor  develop  and 
maintain  statistical  data  on 
permanent  mass  layoffs  and  plant 
closings,  and  publish  a  report 
annually.  These  data  will  be  used  to 
study  the  causes  and  effects  of  worker 
dislocations. 

Employment  and  Training 
Administration 

Interstate  Arrangement  for  Combining 
Employment  and  Wages  1205-0029: 
ETA  586 
Quarterly 

State  or  local  governments 
53  respondents:  636  hours:  1  form 
3304(a)(9)(B)  of  the  I.R.C.  of  1954 
requires  States  to  participate  in 
arrangement,  as  prescribed  by  the 
Secretary  of  Labor,  which  provide  for 
the  payment  of  LT  benefits  on  the 
basis  of  combining  employment  and 
wages  earned  in  two  or  more  states. 
This  report  is  needed  to  measure  the 
scope  and  monitor  the  operation  of 
this  program. 


UM  I 


Occupational  Safety  and  Health 

Administration 

Ethylene  Oxide 

1218-0108 

Recordkeeping:  on  occasion 

Businesses  or  other  for-profit;  Federal 
agencies  or  employees;  Small 
businesses  or  organizations 

6453  respondents;  215.036  burden  hours; 
0  forms 

This  regulation  requires  employers  to 
establish  and  maintain  accurate 
records  of  exposure  monitoring  and 
medical  surveillance  for  employees 
exposed  to  ethylene  oxide  (EtOj. 
These  records  will  be  used  by 
employers,  employees,  physicians  end 
the  Government  to  ensure  that 
workplace  exposure  to  EtO  does  not 
adversely  affect  the  health  of 
employees. 

Signed  at  Washington,  DC  this  27th  day  of 
August,  1987. 

Paul  E.  Larson, 

Departmental  Clearance  Officer. 

[FR  Doc.  87-20070  Filed  &-31-87;  8:45  am] 

BILLING  CODE  4510-26-M 


Erriployment  and  Training 
Administration 

lnv3£tigctions  Rsgarding 
Certifications  of  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance;  Al 
Tech  Specialty  Steel  Corp.,  et  al. 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221[a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
.Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act, 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 


The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  September  11, 1987. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  September  11, 1987. 

The  petitions  filed  in  this  case  arc 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor.  601  D  Street  NW.,  Washington, 
DC  20213. 

Signed  at  Washington,  DC.  this  24th  day  of 
August  1987. 

Glenn  M.  Zech, 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 


Appendix 


Petitionor  Union/wofVe's/firm 


Aiichof  Hocking,  Newetl  Co   lAFGWU) 

Dee  Gee  'Vpparei  (WcyKers) 

Grace  Shoe  W(g  Co  ,  Inc   fWjrtiers) 


Hoiley  Auio  Div  -Con  Industries  (Workers).. 

tmpenaf  Krvie  Drv  (Company) 

N'COr  Drilling  Co    (WorkersI  

S-tco  irxlustr»es  (Company)  „ 

Swrtcties    inc    (WorKers)  „„, 

TKrBR   Snarp  Dnlling  (AorKers) „„ 

True-Weta  Gratmg.  Inc    ilUMSWSA) 


Al  Tecti  Specialty  Steel  Corp  (USOA) Perrysburg.  OH 


Location 


Date 
received 


Dateol 
petition 


Lancaster.  OH 

HonertwaKJ.  TN 

Somersworth,  NH.. 

Pans,  TN , 

ProviderK*.  Rl _, 

Latayene.  LA 

Byesville.  OH 

I  Leiiers  Fort.  IN  .„.. 

'  Midland.  TX 

:  Pmsborgh,  PA 


8/24/87 
8/24/87 
8/24/87 
8/24/87 
8/24/87 
8/24/87 
e/24/87 
8/24/87 
8/24/87 
8/24/87 
8/21/87 


7/29/87 
8/17/87 
8/11/87 
8/6/87 
8/10/87 
8/12/87 
8/13/87 
8/10/87 
8/14/87 
8/12/87 
8/11/87 


Petition 


Articles  produced 


20.026 
20.027 
20,028 
20,029 
20,030 
20.031 
20.  032 
20.033 
20.034 
20.  035 
20.  036 


Steel 

Tablewara. 
Pams. 
Shoes 

Caitxiretors. 
TaWeaiare. 
CM  and  gas 
Yokes  and  gears. 
Auto.  twMches 
Od  and  gas 
Steel  Grating 


(FR  Doc  87-20072  Filed  8-31^7;  8:45  am] 

BILLING  COD£  4510-3O-*! 

[TA-W-19,671] 

Affirmed  Determination  Regarding 
Application  for  Reconsideration; 
Hobart  Corp.,  Dayton,  OH 

By  an  application  dated  July  27,  1987. 
tlie  International  Union  of  Electronic 
and  Electrical  Workers  (lUE)  requested 
administrative  reconsideration  of  the 
Department  of  Labors  Notice  of 
Negative  Determination  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance  on  behalf  of 
former  workers  of  Hobart  Corporation, 
Dayton.  Ohio.  The  determination  was 
published  in  the  Federal  Register  on  July 
21.  1987  (52  FR  274791 

The  union  claims  that  Hobart 
Corporation  is  transferring  the 
production  of  food  weighing  scales  from 


Dayton  to  Taiwan.  According  to  the 

union,  the  transferred  production  will  be 
sold  to  Hobarfs  domestic  customers. 

Conclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labors  prior  decision.  The  application 
is.  therefore,  granted. 

Signe(j  at  Washington.  DC,  this  2l8t  day  of 

August.  1987. 

Harold  A,  Bralt, 

Deputy  Director,  Office  of  Program 

Management,  UIS. 

(TA-W-19.629] 

Dismissal  of  Application  for 
Reconsideration;  J.E.  Carter  Energy  & 
Development  Corp.,  Houston,  TX 

Pursuant  to  29  CFR  90.18  an 


application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
J  E.  Carter  Energy  &  Development 
Corporation.  Houston,  Texas.  The 
review  indicated  that  the  application 
contained  no  new  substantial 
information  which  would  bear 
importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-19.629:  J.E.  Carter  Energy  & 
Development  Corp.,  Houston,  TX 
(August  25, 1987) 

Signed  at  Washington,  DC  this  25th  day  of 

August  1987. 

Clenn  M   Zech. 

Acting  Director,  Office  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  87-20014  Filed  8-31-e7:  8:45  am) 

BILLING  CODE   45iCf-3&-M 
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[TA-W-19,  961] 

Termination  of  InvestJgatlon; 
Omnisport  Inc.  Woonsocket,  Rl 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  July  27,  1987  in  response  to  a 
vvorl<pr  petition  received  on  |uly  27. 1987 
uhich  was  filed  by  the  Amalgamated 
Clothmg  and  Textile  Workers  Union  on 
behalf  of  workers  producing  nylon  and 
wool  athletic  and  award  jackets  at 
Omnisport  Incorporated.  Woonsocket. 
Rhode  island. 

The  petitioner.  Mr.  Steve  Stycos. 
union  representative  for  workers  at 
Omnisport  Incorporated.  Woonsocket, 
Rhode  Island  has  requested  that  the 
petition  be  withdrawn  by  letter, 
received  August  12.  1987"  Consequently. 
further  investigation  in  this  case  would 
serve  no  purpose:  and  the  investigation 
has  been  terminated. 

Signed  dt  Washington.  DC.  this  17th  day  of 
.-XugusI  1987. 

Marvin  M.  Fooks, 

Director.  Of^cp  of  Trade  Adjustment 

Assistance. 

|FR  Doc.  87-20(r5  Filed  8-31-87;  am] 

BILLING  COOE  451Q-30-II 


Deterrr.uiations  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance;  Butler  Uvestock  Systems, 
etal 

In  accordance  with  section  223  of  the 

Trade  Act  of  1974  (19  U.S.C.  2273)  the 
IJfpartment  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period 
August  17,  iga"— August  21,  1987 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
Sfction  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof  have  become  totally 
or  partially  separated. 

(2)  That  sales  or  production,  or  both. 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

|3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 


has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

rA-W-19£4Z  Butler  Livestock  Systems. 

A  Division  of  Butler  Manufacturing 

Co..  Fort  Atkinson.  WI 
TA-W-19.832.  Midwest  Carbide  Corp., 

Keokuk.  l.A 

In  the  following  cases,  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met  for  the  reasons 
specified. 

TA~W-19.950;  Federal  Ore  and 

Chemical.  Inc..  [Formerly  Federal 
Bentonite  Div.  of  Aurora 
Industries).  Culver.  MN 
U.S.  imports  of  bentonite  are 

negligible. 

TA  -  W-20.005;  Double  E.  Well  Service. 
St.  Louis.  MO 

The  workere'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-W.888:  Central  Oilf led  Supply 
Co..  Wooster,  OH 

U.S.  imports  of  pipe  and  tubing 
declined  absolutely  in  1988  compared  to 
1985  and  in  the  January  through  March 
period  of  1987  compared  to  the 
corresponding  1986  period. 
TA-  W-19.91 1:  American  Acceptance 
Corp.,  Norristown.  PA 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-19.886:  Arco  Oil  and  Gas  Co.. 
Div.  of  Arco  Healdton  Suboffice. 
Healdton,  OK 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-  W-19.962;  Port  Clyde  Foods,  Inc., 
Maine  Container  Div.,  Rockland, 
ME 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certifications. 

TA-W-20.000:  Texas  Gas  Corp..  Corpus 
Christi 

The  workeit'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974, 

TA-W-J9.920:  Simpson  Timber  Co., 
Columbia  Door  Div.,  Vancouver, 
WA 

U.S.  imports  of  flush  type  wood  doors 
declined  absolutely  and  relative  to 
domestic  shipments  in  1986  compared  to 


1985  and  declined  absolutely  in  the  first 
quarter  of  1987  to  the  first  quarter  1986. 

7.4- W'-JP,S75,-  Eureka  Pipe  Line  Co.. 
Parkersburg.  WV 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  .Act  of 
1974. 

TA-W-20.024:  San  Antonio  Data 

Processing.  Inc.,  San  Antonio.  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

Affirmative  Determinations 

TA-W-19.869:  W.E.  Stephens, 
Watertown.  TN 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
June  22, 1986. 

TA-W-19.851:  Gent  J.  Manufacturing, 
Inc..  Plymouth.  PA 
A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
June  24. 1986. 

TA-W-19.817;  Par  Microsystems  Corp., 
New  Hartford,  NY 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
June  4, 1986. 

TA-W-W.960:  Mobil  Exploration  and 
Producing.  Den  ver  Division, 
Denver.  CO 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
June  25. 1986. 

TA-W-19.819:  Samco  Sportswear, 
Crosby,  MN 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
June  1, 1986  and  before  June  15, 1987. 

TA-W-19.823:  Brookevale 

Manufacturing  Co..  Belle  Vernon, 
PA 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
March  1,1987. 

TA-W-19.848: E.F.Johnson  Co., 
Waseca,  WI 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
June  19.  1986. 

TA-W-19.853:  Holly  Dress  Co., 
Nanticoke.  PA 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
June  22. 1986. 

TA-W-19.893:  FPCO  Oil  and  Gas  Co., 
Houston.  TX 

A  certificafion  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
July  1,  1986. 
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TA-W-19.893A:  FPCO  Oil  and  Gas  Co.. 

BakersfwJd.  CA 
A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
July  1, 1986. 

TA-W-19.893B;  FPCO  OH  and  Gas  Co.. 

Denver.  CO 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
July  1.  1986. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  period  August  17, 
1987-August  21.  1987.  Copies  of  these 
determinations  are  available  for 
inspection  in  Room  6434.  U.S. 
Department  of  Labor,  601  D  Street.  NW., 
Washington,  DC  2C213  during  normal 
business  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 

Dated:  August  25.  1987. 
C.lenn  M.  Zech, 

Acting  Director  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc  87-200~6  Filed  8-31-87:  8:45  am] 
BILLING  CODE  4510-30-M 


Job  Training  Partnership  Act;  Debt 
Collection;  Guidance  to  States 

AGENCY:  Employment  and  Training 
Administration,  Labor. 
ACTION:  Notice  of  method  of  repayment 
to  recover  misexpenditures. 

SUMMARY:  The  Employment  and 
Training  Administration  of  the 
Department  of  Labor  has  issued 
instructions  to  the  States  on  the 
recovery  of  misexpenditures  under  the 
Job  Training  Partnership  Act.  The  notice 
is  given  to  interested  persons  in  order 
that  they  may  familiarize  themselves 
with  the  types  of  misexpenditures 
requiring  repayment  in  non-Federal 
funds  and  the  disposition  of  recoveries 
from  other  less  serious  misexpenditures, 
This  guidance  was  provided  in  a 
Training  and  Employment  Guidance 
Letter  issued  August  11,  1987  and 
published  3t  the  end  of  this  document. 
EFFECTIVE  DATE:  August  11.  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Linda  D.  Kontnier,  Chief,  or  James 
Mac  Donald,  Division  of  Debt 
Management,  Office  of  Grants  and 
Contracts  Management,  Employment 
and  Training  Administration, 
Department  of  Labor,  Room  N4671,  200 
Constitution  Avenue,  NW.,  Washington. 
DC  20210.  Telephone;  (202)  535-0"04. 
SUPPLEMENTARY  INFORMATION:  On  May 

12.  1987,  the  Employment  and  Training 
Administration  of  the  Department  of 
Lobor  published  in  the  Federal  Register 

a  notice  of  a  proposed  Training  and 


Employment  Guidance  Letter  on  the 
disposition  of  misexpended  funds 
recovered  under  the  Job  Training 
Partnership  Act.  Interested  parties  were 
invited  to  submit  comments  unitl  June 
11,  1987.  This  notice  summarizes  the 
comments  received  and  announces  the 
issuance  of  the  Training  and 
Employment  Guidance  Letter. 

Discussion  of  Comments 

A  total  of  eight  replies  were  received. 
They  contained  numerous  comments  in 
response  to  the  May  12, 1987,  Federal 
Register  notice  of  the  proposed  guidance 
letter.  In  their  letters,  recipients 
expressed  concerns  about  the  policy  and 
the  impact  of  its  implementation. 

The  comments  have  been  grouped  into 
six  categories  for  purposes  of  analysis 
end  resolution: 

(1 )  A  number  of  recipients  requested 
additional  guidance  definition  to  enable 
them  to  identify  more  precisely  those 
instances  in  which  it  is  necessary  to 
remit  misexpenditures  to  the 
Department. 

At  this  early  stage  of  the  JTPA 
program,  it  is  not  possible  to  identify 
every  circumstance  for  which  recovered 
misexpenditures  must  be  retu.Tied  to  the 
Department.  Recipients  are  referred  to 
sections  164(a)  to  164(e)(1)  of  the  Act. 
the  implementing  regulations  at  20  CFR 
629.44,  TEGL  No,  6-84,  and  0MB 
Circular  A-128.  These  guiddnre 
materials  should  be  read  within  the 
context  of  DOLs  objectives  as  stated  in 
the  background  section.  First,  DOL  is 
committed  to  vigorous  corrective  action 
in  instances  of  serious  violations  or 
illegal  acts.  At  the  same  time,  DOL  is 
equally  committed  to  a  conservation  of 
funds  for  program  use.  While  there  may 
appear  to  be  a  dichotomy  between  the 
two  objectives,  the  long  term  prospects 
of  achieving  the  second  objective  is 
enhanced  by  the  enforcemicnt  of 
sanctions  in  those  instances  in  which 
misexpenditures  are  due  to  serious 
violations  or  illegal  acts. 

It  will  be  the  responsibility  of 
recipients  to  exercise  judgment  in 
determining  if  the  misexpenditure  in 
question  should  be  categorized  as  a 
serious  violation  or  illegal  act.  While  the 
nature  of  some  cases  ma\  be  obvious, 
others  may  require  the  recipient's  best 
judgment  based  on  the  available  facts. 
Such  a  judgment  should  reflect  the 
interests  of  responsible  public  policy 
that  is  concerned  with  the  integrity  of 
the  recipient's  employment  and  training 
delivery  s\stem  as  a  whole.  While  the 
practical  effect  of  a  repayment  on  the 
integrity  of  the  delivery  system  ma\  be 
difficult  to  measure  quantitatively. 
experience  has  shown  that  it  has  both 
an  immediate  and  longterm  effect. 


There  are  no  changes  in  the  TEGL  as 

a  result  of  these  comments. 

(2)  Other  commenters  complained  that 
the  net  result  of  the  policy  will  be  to 
reduce  the  resources  available  to 
provide  job  training  services.  Relatedly. 
one  commenfer  argued  that  the  policy 
acts  as  a  de  facto  reduction  of  the  JTPA 
grant  which  should  be  effectuated  (only) 
through  legislative  action.  Section  164  of 
the  Act  directs  the  repayment  of 
misexpenditures  so  that  no  further 
legislative  action  is  necessary. 

When  non-Federal  funds  are  remitted 
to  the  Department  in  settlement  of  a 
debt,  there  is  no  reduction  of  JTPA  funds 
and  therefore  no  reduction  of  the  funds 
available  to  provide  job  training 
services.  Only  if  JTPA  funds  are 
remitted  to  the  Department  or  if  the 
Secretary  effects  an  allocations  offset  is 
there  a  reduction  of  the  resources 
available  to  provide  job  training 
services. 

There  are  no  changes  in  the  TEGL  as 
a  result  of  these  comments. 

(3)  Some  commenters  suggested  that 
the  three  year  limitation  for 
reprogramming  be  eliminated  or 
extended. 

Section  161(b)  of  the  Act  states  that. 
"Funds  obligated  for  any  program  year 
may  be  expended  by  each  recipient 
during  that  program  year  and  the  two 
succeeding  program  years  *  *  *." 

This  is  a  standard  limitation  that  the 
Congress  imposes  on  appropriations  in 
order  to  maintain  control  of  public 
funds.  Short  of  amending  the  legislation, 
there  is  no  possibility  of  changing  this 
limitation. 

There  are  no  changes  in  the  TEGL  as 
a  result  of  these  comments. 

(4)  A  few  commenters  asked  the 
question  whether  there  will  be  any 
provision  for  repayment  of 
misexpenditures  by  a  method  other  than 
non-Federal  funds. 

The  proposed  TEGL  directs  recipients 
to  collect  and  repay  only  those  amounts 
associated  with  misexpenditures  which 
relate  to  the  Department's  first  objective 
of  vigorous  corrective  action:  serious 
violations  or  illegal  acts.  There  are  no 
provisions  for  repayment  of  these 
misexpenditures  by  a  method  other  than 
non-Federal  funds. 

With  respect  to  misexpenditures 
which  are  not  in  the  category  of  "serious 
violations  or  illegal  acts,"  the  proposed 
TEGL  addresses  only  those  situations  in 
which  the  subrecipient  actually  remits 
non-Federal  funds  to  the  recipient.  In 
those  instances,  the  recipient  is  to 
reprogram  the  funds,  subject  to  the  3 
year  expenditure  limitation. 

A  phrase  has  been  inserted  in 
paragraph  seven  to  make  clear  that,  in 
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instances  where  the  liability  does  not 
arise  under  one  of  the  serious 
categones.  the  TEGL  addresses  only 
those  situations  in  which  the  recipient 
has  recovered  non-Federal  funds. 

(5)  One  commenter  complained  that 
the  proposed  policy  requiring  repayment 
of  non-Federal  funds  was  more 
restrictive  than  the  law  and  the 
regulations  which  the  commenter  said 
"permit  the  use  of  other  Federal  funds  to 
repay  debts." 

In  reference  to  repayment,  section 
164(e)(1)  uses  the  phrase,  "from  funds 
other  than  funds  received  under  this 
Act."  Such  a  phrase  does  not  make  the 
affirmative  statement  that  other  Federal 
funds  can  be  used  to  repay  a  JTPA 
misexpenditure.  It  is  the  policy  of  ETA 
not  to  accept  other  Federal  funds  in 
payment  of  debts.  To  do  otherwise 
would  be  to  encourage,  or  at  least 
condone,  a  type  of  offset  that  would 
defeat  the  purposes  of  other  Federal 
programs. 

There  are  no  changes  in  the  TEGL  as 
a  result  of  this  comment. 

(6)  One  commenter  asked  if  there  was 
a  relationship  between  the 
consideration  of  the  four  waiver  factors 
at  184(e)(2](  A-Dl  of  the  Act  and  the 
determination  that  a  misexpenditure  is 
in  the  category  of  "serious  violations  or 
illegal  acts."  There  is  no  relationship 
between  the  two.  In  the  process  of 
responding  to  a  request  for  waiver  of  the 
recipient's  liability  for  a  subrecipient 
misexpenditure.  the  Secretary'  reviews 
the  four  factors  in  order  to  determine  if 
the  recipient  has  demonstrated 
substantial  compliance  with  the  factors. 

In  determining  whether  a 
misexpenditure  is  in  the  category  of 
"serious  violation  or  illegal  act,"  a 
recipient  reviews  the  relevant 
information  available,  using  as 
background  guidance  the  references  in 
the  TEGL,  including  sections  l&4[a)  to 
164(e)(1)  of  the  Act.  but  not  section 
164(e)(2|  which  contains  the  four  factors 
that  the  Secretary  uses  in  his 
determination. 

There  are  no  changes  in  the  TEGL  as 
a  result  of  this  comment. 

Signed  at  Washington,  DC.  this  25th  day  of 

.^■Jgust  t9H^ 

Roger  D.  Semerad, 

A  ss  fstant  Secretary  of  Labor 

Ddte  August  n.  19R7 

(Training  and  Employment  Guidance 
Letter  No.  2-87] 

From:  Roger  D.  Semerad,  Assistant 
Secretary  of  Labor. 

Subject:  Debt  Collection  Under  the  Job 
Training  Partnership  Act  (JTPA). 


1.  Purpose     I 

To  provide  States  with  instructions  on 
the  method  of  repayment  to  recover 
misexpenditures  under  the  Job  Training 
Partnership  Act. 

2.  References 

Debt  Collection  Act  of  1982  (31  U.S.C. 
3701  et  seq.y.  Federal  Claims  Collection 
Standards  (4  CFR  Chapter  II);  Training 
and  Employment  Guidance  Letter 
(TEGL)  No.  6-84;  OMB  Circular  A-128: 
Training  and  Employment  Information 
Notice  (TEINl  No,  7-86, 

3.  Background 

Training  and  Employment  Information 
Notice  (TEIN)  .\o.  7-86  was  issued  on 
August  14, 1986,  to  address  a  very 
narrow  concern:  Insuring  consistency  in 
the  Employment  and  Training 
Administration's  (ETA)  response  to 
States'  inquiries  on  how  to  handle 
misspent  JTPA  funds  recovered  from 
sub-recipients.  Since  the  issuance  of 
TEIN  No,  7-86,  further  consideration  has 
been  given  to  two  additional  objectives; 

(1)  The  reinforcement  of  the  Department 
of  Labor's  commitment  to  vigorous 
corrective  action  in  relation  to  instances 
of  serious  violations  or  illegal  acts,  and 

(2)  the  conserving  of  funds  for  program 
use. 

4.  Method  of  Repayment 

Section  164le)(l)  of  the  Job  Training 
Partnership  Act  requires  repayment 
from  non-JTPA  funds  where  the 
misexpenditure  was  due  to  "willful 
disregard  of  the  requirements  of  the  Act, 
gross  negligence,  or  failure  to  observe 
accepted  standards  of  administration." 

For  those  misexpenditures  where  the 
liability  arises  from: 

(1)  "'Willful  disregard,"  "gross 
negligence,"  or  "failure  to  observe 
accepted  standards  of  administration," 
under  section  164(e)(1); 

(2)  "Incidents  of  fraud,  malfeasance, 
misapplication  of  funds"  or  other  serious 
violations  as  defined  in  TEGL  No.  6-84; 
or 

(3)  "Illegal  acts  or  irregularities" 
which  are  required  to  be  reported  in 
accordance  with  paragraphs  ll,b.(4)  and 
12,  of  OMB  Circular  A-128, 

it  is  ETA  policy  that  non-Federal  funds 
must  be  remitted  to  the  Department  of 
Labor  and  these  amounts  will  not  be 
available  for  reprogramming;  such  funds 
will  revert  to  the  U,S.  Treasury,  This 
policy  applies  whether  the 
misexpervditure  occurs  at  the  recipient 
or  at  any  sub-recipient  level.  These 
funds  are  to  be  remitted  to; 

U,S,  Department  of  Labor, 
Employment  and  Training 


Administration,  Office  of  Financial  and 
Administrative  .Management,  Room  N 
4671,  200  Constitution  Avenue,  NW,. 
Washington,  DC  20210. 

The  letter  of  transmittal  should 
provide  the  following  identifying 
information: 

Governor/Secretary  Agreement 
Number  (Grant  No.),  program  title, 
program  year  to  which  the  repayment 
applies,  sub-recipient  name,  sub- 
recipient  grant  or  contract  number. 

In  those  instances  where  the  liability 
does  not  arise  under  the  above 
categories  and  there  has  been  a 
repayment  of  non-Federal  funds  to  the 
recipient,  the  funds  shall  be 
reprogrammed  into  the  same  JTP.^ 
program  and  title,  provided  this 
reprogramming  takes  place  during  the 
program  year  the  funds  were  obligated 
by  DOL.  or  the  two  succeeding  program 
years. 

Any  funds  remitted  to  ETA  because 
the  three  year  availability  period  has 
expired,  must  be  remitted  to  the 
Department  of  Labor  at  the  above 
address.  Such  funds  will  not  be 
available  to  the  State  for  subsequent 
drawdown  or  expenditure. 

In  those  cases  where  non-Federal 
funds  are  reprogrammed,  documentation 
relating  to  the  repayment  of  the  liability 
and  the  reprogramming  of  the  funds 
should  be  maintained  and  available  for 
review  during  the  compliance  review 
process, 

5.  Effective  Date 

This  Training  and  Employment 
Guidance  Letter  shall  be  effective  as  of 
the  date  of  issuance. 

6.  Rescission. 

Training  and  Employment  Information 
Notice  No,  7-86  is  cancelled  as  of  the 
above  effective  date  of  this  issuance. 

7.  Promulgation    | 

The  guidance  contained  in  this  letter 
will  be  published  in  the  Federal 
Register.  Copies  of  the  TEGL  are  being 
sent  to  State  JTPA  liaisons. 

8.  Inquiries  1 

Questions  concerning  this  guidance 
letter  should  be  directed  to  Linda 
Kontnier  or  James  MacDonald  on  (202) 
535-0704. 

Expiration  date:  August  31,  1988. 
(FR  Doc.  87-20077  Filed  8-31-87;  8:45  am] 

BILUNG  CODE  <510-30-*l 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-293] 

Environmental  Assessment  and 
Finding  of  No  Significant  Impact; 
Boston  Edison  Co. 

The  U.S.  Nuclear  Regulatory 
Commission  (ihe  Commission)  is 
considering  issuance  of  exemptions  from 
certain  requirements  of  10  CFR  Part  50. 
Appendix  R,  to  the  Boston  Edison 
Company  (BECo/licensee)  for  the 
Pilgrim  Nuclear  Power  Station  located  at 
the  licensee's  site  in  Plymouth  County, 
Massachusetts. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  grant 
exemptions  from  certain  specific 
requirem.ents  of  Appendix  R  of  10  CFR 
Part  50.  Specifically  exemptions  were 
requested  from  section  III.)  to  the  extent 
that.  "Emergency  lighting  units  with  at 
least  an  8-hour  battery  power  supply 
shall  be  provided  in  all  areas  needed  for 
operation  of  safety  shutdown  equipment 
and  in  access  and  egress  routes 
thereto." 

The  exemption  is  responsive  to  the 
licensees  request  dated  April  1.  1987. 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  is  needed 
because  the  features  described  in  the 
licensee's  request  regarding  the  existing 
yard  security  lighting  are  the  most 
practical  method  for  meeting  the  fire 
protection  emergency  lighting 
requirements  of  Appendix  R.  Literal 
compliance  would  not  significantly 
enhance  the  fire  protection  capability. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  exemption  will  provide 
a  degree  of  fire  protection  such  that 
there  is  no  increase  in  the  risk  of  fires  at 
the  facility.  Consequently,  the 
probability  of  fires  has  not  been 
increased  and  the  post-fire  radiological 
releases  will  not  be  greater  than 
previously  determined  nor  does  the 
proposed  exemption  otherwise  affect 
radiological  plant  effluents.  Therefore. 
the  Commission  concludes  that  there  are 
no  significant  radiological 
environmental  impacts  associated  with 
its  proposed  exemption. 

The  proposed  exemptions  do  not 
affect  nonradiological  plant  effluents 
and  have  no  other  environmental 
impact.  Therefore,  the  Commission 
concludes  that  there  are  on  significant 
nonradiological  environmental  impacts 


associated  with  the  proposed 
exemption. 

Alternative  Use  of  Resources 

This  action  involves  no  use  of 
resources  not  previously  considered  in 
the  Final  Environmental  Statement  for 
the  Pilgrim  Nuclear  Power  Station. 

Agencies  and  Persons  Consulted 

The  NTJC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Findings  of  No  SignLHcant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  the  staff 
concludes  that  the  proposed  action  will 
not  have  a  significant  effect  on  the 
quality  of  the  human  environment. 

For  further  details  with  respect  to  this 
proposed  action,  see  the  licensee's  letter 
dated  April  1.  1987.  This  letter  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW..  Washrngton,  DC 
and  at  the  PU-mouth  Public  Librarj',  11 
North  Street,  Plymouth  County, 
Massachusetts.  02360. 

Dated  at  Bethesda,  Maryiand  this  26th  day 
of  August.  1987. 

For  the  Nudear  Regulatory  Commission. 
Richard  H.  Wessman, 

Acting  Director.  Project  Directorate  1-3, 

Division  of  Reactor  Projects  I/U. 

[FR  Doc.  87-20062  Filed  B-31-87;  8:45  am] 

BILLNQ  CODE  7590-01-M 

(Docket  No.  50-255] 

Environmental  Assessment  and 
Finding  of  No  Significant  lmpac^, 
Consuniers  Power  Co. 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  schedular  requirements  of 
Appendix  J  to  10  CFR  Part  50  to 
Consumers  Power  Company  [the 
licensee),  for  the  PaUsades  Plant, 
located  in  Van  Buren  County,  Michigan. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  exemption  would  provide  an 
alternative  to  the  requirement  of  10  CFR 
Part  50.  Appendix  ],  section  IU.A,6(b),  to 
perform  at  each  plant  shutdown  for 
refueling  or  approximately  every  13 
months,  whichever  occurs  first,  a  Type 
A  Containment  Integrated  Leak  Rate 
Test  until  two  consecutive  tests  meet  the 
acceptance  criteria,  if  two  consecutive 
Type  A  tests  performed  in  accordance 
with  the  normal  schedule  fail  to  meet 


the  criteria.  At  Palisades,  the 
containmen!  has  failed  the  last  three 
T_\-pe  A  tests  because  of  excess  leakage 
penalties  applied  from  the  Type  B  and  C 
tests  for  locally  testable  penetrations. 
The  alternative  that  the  licensee  has 
proposed  for  the  accelerated  Type  A 
testing  is  an  accelerated  Type  B  and  C 
testuig  program,  along  w-nh  aggressive 
mamlenance  of  these  penetrations 
based  on  trending  information  and 
engineering  evaluations  of  any  problems 
encountered,  since  the  previous  Type  A 
failures  have  always  been  attributable 
to  the  penetrations  associated  with  the 
local  Type  B  and  C  tests 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  is  needed 
because  the  licensee's  proposed  "Local 
Leak  Rate  Testing — Corrective  Action 
Plan"  described  in  the  licensees  request 
is  the  most  practical  method  of  meeting 
the  intent  of  Appendix  )  and  literal 
compliance  would  not  serve  the 
underlying  purpose  of  .Appendix  J  and  is 
not  necessan,-  to  achieve  the  underlying 
purpose  of  Appendix  J. 

Environmental  Impacts  of  Proposed 
Action 

The  proposed  exemption  would 
provide  a  degree  of  assurance  of 
containment  integrity  equivalent  to  that 
required  by  Appendix  ]  Consequently, 
the  probability  of  accidents  has  not 
been  increased  by  this  administrative 
change  and  the  post-accident 
radiological  releases  would  not  be 
greater  than  previously  dete.'-mined. 
Neither  dues  the  proposed  exemption 
otherwise  affect  radiological  plant 
effluents.  Therefore,  the  Commission 
concludes  that  there  are  no  significant 
radiological  environmental  impacts 
associated  with  this  proposed 
exemption. 

■With  regard  to  potential  non- 
radiological impacts,  the  proposed 
exemption  involves  a  change  in 
surveillance  or  inspection  requirements. 
It  does  not  affect  non-radiological  plant 
effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  exemption. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  the  environmental  effects  of  the 
proposed  action  are  negligible,  any 
alternatives  with  equal  or  greater 
environmental  impacts  need  not  be 
evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  exempt. un..  This 
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v.ould  not  reduce  the  environmental 
impacts  attributable  to  this  facility  and 
would  result  in  a  larger  expenditure  of 
licensee  resources  to  comply  with  the 
Commission's  regulations. 

Alternative  Use  of  Resources 

This  action  involves  no  use  of 
resources  not  previously  considered  in 
the  Final  Environmental  Statement 
related  to  operation  of  the  Palisades 
Plant. 

Agencies  and  Persons  Consulted 

The  Commissions  staff  reviewed  the 
licensee's  request  and  did  not  consult 
other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Com.mission  has  determined  not 
t)  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for  exemption 
dated  August  22.  1986.  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
i:'17  H  Street.  .WV.,  Washington.  DC, 
and  at  the  Van  Zoeren  Library.  Hope 
College.  Holland.  Michigan  49423. 

Dated  at  Bethesda,  Maryland,  this  25th  day 
of  August  1987. 

For  the  Nuclear  Regulatory  Commission. 
.*  Ibert  VV.  De  Agazio. 
Acting  Director.  Project  Directorate  III-l. 
Division  of  Reactor  Projects.  III.  IV.  V  and 

Special  Projects. 

\VR  Doc.  87-20061  Filed  8-31-87,  8:45  am) 
BLLING  CODE  7590-01-M 

Draft  Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
h.is  issued  for  public  comment  a  draff  of 
a  proposed  revision  to  a  guide  in  its 
Regulatory  Guide  Series  together  with  a 
draft  of  the  associated  value/impact 
statement.  This  series  has  been 
developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
f.;r  imiplementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

The  draft,  temporarily  identified  by  its 
t-isk  number.  EE  1G6-5  (which  should  be 
mentioned  in  all  correspondence 
concerning  this  draft  guide),  is  proposed 
Revision  2  to  Regulatory  Guide  1.100. 
"Seismic  Qualification  of  Electric  and 


Mechanical  Equipment  for  Nuclear 
Power  Plants."  This  guide  is  being 
revised  to  provide  guidance  on  a  method 
acceptable  to  the  NRC  staff  for 
complying  with  NRC's  regulations  with 
respect  to  seismic  qualification  of 
mechanical  as  well  as  electric 
equipment.  This  guide  endorses,  with 
certain  exceptions,  the  revised  IEEE  Std 
344-1987,  "Recommend  Practice  for 
Seismic  Qualification  of  Class  IE 
Equipment  for  Nuclear  Power 
Generating  Stations." 

This  draft  guide  and  the  associated 
value/impact  statement  are  being  issued 
to  involve  the  public  in  the  early  stages 
of  the  development  of  a  regulatory 
position  in  this  area.  They  have  not 
received  complete  staff  review  and  do 
not  represent  an  official  NRC  staff 
position. 

Public  comments  are  being  solicited 
on  both  the  guide  (including  any 
implementation  schedule)  and  the 
value/impact  statement.  Comments  on 
the  draft  value/impact  statement  should 
be  accomplished  by  supporting  data. 
Written  comments  may  be  submitted  to 
the  Rules  and  Procedures  Branch, 
Division  of  Rules  and  Records,  Office  of 
Administration  and  Resources 
Management,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Comments  may  also  be  delivered  to 
Room  4000.  Maryland  National  Bank 
Building,  7735  Old  Georgetown  Road, 
Bethesda,  Maryland  from  8:15  to  5:00 
p.m.  Copies  of  comments  received  may 
be  examined  at  the  NRC  Public 
Document  Room,  1717  H  Street  N'W., 
Washington,  DC.  Comments  will  be 
most  helpful  if  received  by  October  30, 
1987. 

Although  a  time  limit  is  given  for 
comments  on  these  drafts,  comments 
and  suggestions  in  connection  with  (1) 
items  for  inclusion  in  guides  currently 
being  developed  or  (2)  improvements  in 
all  published  guides  are  encouraged  at 
any  time. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street  NW., 
Washington.  DC.  Requests  for  single 
copies  of  draft  guides  (which  may  be 
reproduced)  or  for  placement  on  an 
automatic  distribution  list  for  single 
copies  of  future  draft  guides  in  specific 
divisions  should  be  made  in  writing  to 
the  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555, 
Attention;  Director,  Division  of 
Information  Support  Services. 
Telephone  requests  cannot  be 
accommodated.  Regulatory  guides  are 
not  copyrighted,  and  Commission 
approval  is  not  required  to  reproduce 
them. 


(5  U.S.C.  552(a)) 

Dated  at  Rockville,  Maryland,  this  26lh  day 
of  August  1987. 

For  the  Nuclear  Regulatory  Commission. 
Guy  A.  Arlotto,  | 

Director.  Division  of  Sngineering.  Office  of 

Nuclear  Regulatory  Research. 

[FR  Doc.  87-20060  Filed  8-31-87;  8:45  am) 
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Reactor  Risk  Reference  Document 
(:><UREG~1 150);  Meeting  of  the  Peer 
Review  Committee 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  meeting. 

summary:  The  draft  Reactor  Risk 
Reference  Document  (NUREG-1150)  is 
currently  undergoing  a  detailed  peer 
review  by  a  fourteen  member  committee 
chaired  by  Dr.  William  E.  Kastenberg  of 
the  University  of  California,  Los 
Angeles.  Administrative  and  technical 
support  is  being  provided  by  the 
Lawrence  Livermore  National 
Laboratory  (LLNL),  funded  by  the 
Nuclear  Regulatory  Commission  (NRC). 
The  peer  review  committee  met  during 
June  24-25, 1987  at  the  LLNL  and  July 
15-17, 1987  at  Albuquerque.  NM.  Three 
additional  meetings  are  scheduled 
before  the  end  of  the  year. 

DATES  and  times:  The  third  meeting  will 
be  held  during  September  15-17. 1987, 
from  8:30  am  to  5:00  pm  on  September  15 
and  16,  and  from  8:30  am  to  12  noon  on 
September  17. 

The  fourth  and  the  fifth  meetings  are 
scheduled  to  be  held  November  9-11 
and  December  10-11. 1987,  respectively. 
ADDRESS:  The  September  meeting  will 
be  at  the  Holiday  Inn.  10740  Wilshire 
Blvd.,  Los  Angeles.  CA  90024. 

The  location  of  the  November  and 
December  meetings  will  be  announced 
at  a  later  date. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Pradyot  K.  Niyogi,  Division  of 
Reactor  Accident  Analysis,  Office  of 
Nuclear  Regulatory  Research. 
Washington.  DC  20555.  (301)  443-7611. 

SUPPLEMENTARY  INFORMATION:  Active 
participation  in  the  meeting  will  be 
limited  to  the  members  of  the 
committee,  but  the  meeting  will  be  open 
to  the  public  to  attend  as  observers. 
Members  of  the  public  may  submit 
written  comments  on  topics  related  to 
the  meeting  discussion.  Limited  verbal 
comment  by  the  public  will  be  permitted 
during  the  meeting  at  specified  times. 
Prospective  attendees  should  notify  Dr. 
Sergio  Guarro  (LLNL)  at  (415)  422-7503 
of  their  intention  to  attend  at  least  a 
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week  before  the  meeting  dates  to 
facilitate  planning  for  accommodation. 

Minutes  of  the  meeting  will  be 
prepared  and  placed  in  the  NRC  Public 
Document  Room.  At  the  end  of  the  peer 
review  process,  individual  members  of 
the  committee  will  submit  their 
comments  to  the  committee  chairman. 
The  chairman  will  prepare  his  personal 
comments  in  the  form  of  a  report  to  the 
NRC.  and  will  enclose  all  comments 
from  the  individual  members.  The 
review  will  be  done  in  two  phases.  In 
the  first  phase,  the  revnew  will  be 
limited  to  the  draft  NUREG-1150,  and 
will  be  completed  in  December  1987. 
The  changes  and  improvements  to  the 
draft  NUREG-1150  that  are  being 
performed  currently  will  be  reviewed  in 
the  second  phase  and  will  be  completed 
in  July,  1988. 

Dated  at  Rockvilie.  Mar\land,  this  27th  day 
of  August.  1987. 

For  the  Nuclear  Regulatory  Commission. 
R.  Wayne  Houston, 

Acting  Director.  Division  of  Reactor  Accident 
Analysis.  Office  of.Muclear  Regulatory 
Research. 

IFR  Doc  87-20219  Filed  8-31-87;  8:45  am) 
B)LU»*G  CODE  7S90-01-I* 


PACIFIC  NORTHWEST  ELECTRIC 
POWER  AND  CONSERVATION 
PLANNING  COUNCIL 

Power  Plan;  Columbia  River  Fish  and 
Wildlife  Program  Amendment 

agency:  Pacific  Northwest  Electric 

Power  and  Conservation  Planning 

Council. 

action:  Notice  of  final  amendments. 

summary:  On  November  15, 1982, 
pursuant  to  the  Pacific  Northwest 
Electric  Power  Planning  and 
Conservation  Act  (Northwest  Power 
Act,  16  U.S.C.  839  et  seq],  the  Pacific 
Northwest  Electric  Power  and 
Conservation  Planning  Council  (Council) 
adopted  a  Columbia  River  Basin  Fish 
and  Wildlife  F*rogram  (Program).  The 
Program  has  been  amended  on  several 
occasions  since  then.  On  May  29. 1987 
certain  parties  submitted  applications  to 
the  Council  asking  that  the  Program  be 
am.ended  to  incorporate  certain  terms  of 
a  settlement  agreement  regarding  fish 
protection  and  mitigation  measures  at 
Rock  Island  Dam.  located  in  the  State  of 
Washington.  In  a  public  meeting  on  June 
10,  1987  the  Council  authorized  issuance 
of  a  notice  of  proposed  amendments. 
The  notice  was  duly  published  in  the 
Federal  Register  (52  FR  23223,  June  18, 
1987).  Hearings  on  the  proposed 
amendments  were  held  in  Portland. 
Oregon  on  June  23.  in  Boise,  Idaho  on 


June  30,  and  in  Helena.  Montana  and 
Seattle.  Washington  on  July  L  1987.  In 
addition,  a  consultation  with  interested 
parties  was  held  in  Wenatchee, 
Washington  on  June  17. 1987,  and 
opportunity  for  oral  and  wxitten  public 
comment  was  provided  through  July  15. 
1987.  Written  comment  was  received 
from  five  (5)  entities  and  individuals. 

Final  Amendments 

The  Council  has  considered  fully  the 
issues  and  public  comment  in  this 
rulemaking,  and  has  evaluated  the 
proposed  alternatives  under  the 
standards  for  Program  measures  stated 
in  section  4(h)  of  the  Northwest  Power 
Act.  The  Council  hereby  amends  the 
Columbia  River  Basin  Fish  and  Wildlife 
Program  as  follows: 

1.  !r.  section  402.  the  second  paragraph 
is  amended  to  read  as  follows: 

In  1982.  the  Council  called  for 
development  of  mechanical  bypass 
systems  at  five  public  utility  district 
dams  regulated  by  FERC  in  the  mid- 
Columbia  area.  In  1984.  operators  of  four 
of  the  five  dams  agreed  to  develop 
bypass  systems  as  part  of  a  settlement 
with  fish  and  wildlife  agencies  and 
tribes,  which  had  petitioned  FERC  to 
make  bypass  a  condition  of  license 
renewals  for  the  dams.  Spill,  which  is  to 
be  used  to  protect  fish  until  the  bypass 
systems  are  operating,  is  to  be  shaped  in 
coordination  with  the  fish  and  wildlife 
agencies  and  tribes.  At  Priest  Rapids 
Dam.  the  Council  called  for  the  study  of 
a  short-haul  fish  transportation  program, 
while  a  prototype  bypass  system  is 
being  tested  at  the  project.  In  1987,  the 
Council  amended  section  404(a)  of  the 
program  to  incorporate  provisions  of  a 
settlement  agreement  concerning  fish 
protection  measures  at  Rock  Island 
Dam.  The  settlement  capjjed  several 
years  of  litigation  over  the  advisability 
of  mechanical  bypass  systems  for 
juvenile  fish,  whether  a  hatchery  would 
be  a  reasonable  substitute,  what  level  of 
spill  would  be  appropriate  to  protect 
juvenile  fish,  and  other  issues.  The 
settlement  agreement  calls  for  the 
development  of  juvenile  bypass 
systems,  and  installation  of  the  systems 
if  certain  critieria  are  satisfied.  The 
agreement  also  provides  for  the  cieation 
of  an  innovative  "Fishenes 
Conservation  Account"  which  the  joint 
fishery  parties  who  have  signed  the 
agreement  may  use  for  bypass  studies, 
bypass  development,  or  to  purchase 
spill.  The  agreement  specifies  sp:ll 
levels  and  provides  for  studies  of 
summer  spill.  A  hatchery  and  satellite 
facilities  will  be  constructed  promptly, 
and  habitat  and  other  studies  will  be 
conducted  to  help  determine  the  proper 
use  of  the  fish  produced.  Changes  were 


also  made  in  section  604(b)(1)  of  the 
program,  concerning  adult  fishway 
operating  criteria  and  modifications. 

2.  In  section  403.  sections  4031a)(2)  (A) 
and  (B).  and  403(a)fl0)  are  amended  to 
read: 

403 — Measures 

(a)  Mid  Columbia  River  Passage 


(2)  The  FERC  shall  require  Chelan 
County  PUD  to:  [A]  Complete  testing 
and  evaluation  of  prototype  collection 
and  bypass  systems  at  Rocky  Reach  and 
Rock  Island  dams  and  report  the  results 
of  such  tests  and  evaluation  to  the 
Council,  The  evaluation  shall  compare 
the  effectiveness  of  t!ie  prototj^e 
collection  and  bypass  systems  with  the 
best  available  system  If  the  Council 
determines  that  the  systems  tested  at 
Rocky  Reach  art?  not  the  best  available, 
the  FERC  shall  requite  the  PUD  to 
evaluate  alternative  collection  and 
bypass  systems.  Prototype  collection 
and  bypass  s >  stems  for  Rock  Island 
dam  shall  be  tested  and  evaluated  in 
accordance  with  Section  B  "juvenile 
Fish  Bypass  Systems"  or  Section  C 
"Fisheries  Conservation  Account"  of  the 
Settlement  dated  April  24, 1987,  filed  in 
the  relicensing  proceeding  for  Project 
No.  943  and  FERC  Docket  Nos.  E-9569, 
etal. 

(B)  Complete  installation  of  collection 
and  bypass  systems  which  have  been 
approved  by  the  Council  at  Rocky  Reach 
Dam.  Complete  installation  of  collection 
and  bypass  systems  at  Rock  Island  Dam 
in  accordance  with  Section  B  "Juvenile 
Fish  Bypass  Systems"  or  Section  C 
"Fisheries  Conservation  Account"  of  the 
Settlement  Agreement  dated  April  24, 
1987,  filed  in  the  rehcensing  proceeding 
for  Project  No.  943  and  FERC  Docket 
Nos.  E-9569,  et  aL 


(10)  The  FERC  shall  require  Douglas, 
Chelan,  and  Grant  County  PUDs,  in 
consultation  with  the  fish  and  wildlife 
agencies  and  tribes,  to  develop  plans  for 
spills  at  their  respective  projects.  These 
plans  shall  be  developed  by  March  1  of 
each  year.  The  FERC  shall  require  the 
PUDs  to  use  their  best  efforts  to  provide 
spills  which  will  achieve  smolt  survival 
comparable  to  that  achievable  by  the 
best  available  collection  and  byT5ass 
systenis.  In  the  case  of  Wells.  Rocky 
Reach,  Wanapum  and  Priest  Rapids 
dams,  the  FERC  shall  require  the  PUDs 
to  provide  spills  of  at  least  20  percent  of 
the  average  daily  flow  at  each  project 
for  any  30  out  of  60  days  when  the 
smohs  are  present.  Such  spills  may  be 
used  during  the  early  nighttime  hours  for 
maximum  effectiveness  and  such  spill 
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shall  be  provided  for  the  period  from 
April  15  through  June  15  of  each  year. 
During  the  30  days  when  smolts  are 
present,  a  PUD  may  be  allowed  to  spill 
less  than  20  percent  of  the  average  daily 
flow  only  if  the  PUD  can  demonstrate  to 
the  satisfaction  of  the  Council  that  at 
least  90  percent  smolt  survival  ai  h 
particular  project  can  be  achieved  by 
such  reduced  spills.  In  the  case  of  Wells, 
Rocky  Reach,  and  VVanapum  dams,  the 
FP'.RC  shall  require  the  operating  PUD  to 
implement  such  plans  for  spills  at  each 
project  until  a  collection  and  bypass 
system  is  in  operation.  At  Priest  Rapids 
Dam,  the  KERC  shall  require  Grant 
County  PL'D  to  implement  such  plans 
until  a  collection  and  bypass  system  is 
in  operation,  or  until  the  Council  has 
determined  that  the  short-haul 
transportation  program  is  likely  to  be  as 
effective  as  a  collection  and  bypass 
system.  At  Rock  Island  Dam,  FERC  shall 
require  spill  in  accordance  with  Section 
C  "Fisheries  Conservation  Account"  or 
Section  D  "Spill  Program"  of  the 
Settlement  Agreement  dated  April  24, 
1987,  filed  in  the  relicensing  proceeding 
fur  Project  No.  943  and  Docket  Nos.  E- 
S.'>69.  et  al. 

Section  604 

3.  In  section  604.  section  604(a)(b)(4)  is 
amended  to  read: 

(b)  Operation  and  Maintenance  of 
Adult  Fishways 
*     *     •     «     * 

(4)  At  Rock  Island  Project.  FERC  shall 
direct  Chelan  PUD  to  implement  the 
operating  criteria  and  adult  fishway 
modifications  provided  in  Section  F, 
"Adult  Fish  Ladders"  of  the  Settlement 
Agreement  dated  April  24,  1987,  filed  in 
the  relicensing  proceeding  for  Project 
No.  943  and  FERC  Docket  Nos.  E-9569, 
et  al. 

4.  In  section  703.  section  703(f)(6J  is 
amended  to  read: 

703 — Measures 


(fl  Construction  of  Major  Hatchery 
Facilities 


(6)  FERC  shall  direct  Chelan  County 
PUD  to  fund  design,  construction, 
operation  and  m.aintenance  of  a 
hatchery  program,  including  satellite 
facilities,  for  Rock  Island  Project  m 
accordance  with  Section  E  "Hatchery- 
Based  Compensation"  of  the  Settlement 
Agreement  dated  April  24,  1987.  filed  in 
the  relicensing  proceeding  for  Project 
No.  943  and  Docket  Nos.  E-9.569,  et  al. 


Response  to  Comments 
Summary  of  Comments 

Comments  favoring  the  proposed 
amendment  were  received  from  the 
Columbia  Basin  Fish  and  Wildlife 
Authority,  the  Icicle  Valley  Chapter  of 
Trout  Unlimited  (Leavenworth, 
Washington),  the  Washington 
Department  of  Fisheries,  and  a  fisheries 
biologist  of  the  United  States  Bureau  of 
Indian  Affairs.  In  addition,  at  a  June  17, 
1987  consultation  representatives  of 
parties  to  the  settlement  agreement 
expressed  support  for  the  proposed 
amendments.  In  response  to  the 
Council's  request,  the  parties  to  the 
settlement  agreement  indicated  that 
they  would  cooperate  in  the  Council's 
system  planning  process  as  they  design 
and  implement  their  production 
facilities.  No  adverse  comments  were 
received. 

The  Bonneville  Power  Administration 
supported  the  agreement  in  general 
terms,  and  also  noted  its  understanding 
that  the  settlement  "does  not  conflict 
wi'^  and  will  not  abrogate,  the  mid- 
Columbia  hourly  coordination  contract, 
the  Pacific  Northwest  Coordination 
Agreement,  and  any  other  agreements 
affecting  the  operation  of  the  Rock 
Island  Project." 

Council  Response 

The  Council  appreciates  these 
expressions  of  support  and  cooperation. 
The  Council  agrees  with  Bonneville's 
understanding,  and  does  not  intend  that 
the  Program  amendment  supplant  or 
modify  any  existing  obligations  under 
other  contracts  or  agreements. 
Edward  Sheets, 
Executive  Director. 
[PR  Doc.  87-20023  Filed  8-31-87;  8:45  amj 

BILLING  COOC  OOOO-00-M 


SMALL  BUSINESS  ADMINISTRATION 

I  Disaster  Loan  Area  #22881 

Declaration  of  Disaster  Loan  Area; 
Illinois 

As  a  result  of  the  President's  major 
disaster  declaration  on  August  21,  1987, 
I  find  that  the  following  areas  in  the 
State  of  Illinois  constitute  a  disaster 
loan  area  as  a  result  of  severe  storms 
and  flooding  beginning  on  August  13, 
1987:  Elk  Grove,  Hanover,  Leyden, 
Lyons,  Maine.  Norwood  Park,  Palatine, 
Proviso,  River  Forest,  Riverside, 
Schaumburg  and  Wheeling  Townships 
in  Cook  county,  and  Addison, 


Bloomingdale,  Downers  Grove,  Wayne 
and  York  Townships  in  DuPage  County. 

Eligible  persons,  firms  and 
organizations  may  file  application  for 
physical  damage  until  the  close  of 
business  on  October  22, 1987,  and  for 
economic  injury  until  the  close  of 
business  on  May  23. 1988,  at:  Disaster 
Area  2  Office,  Small  Business 
Administration,  120  Ralph  McGill  Blvd., 
14th  Floor,  Atlanta,  Georgia  30308,  or 
other  locally  announced  locations. 

The  interest  rates  are: 

— ^ 

(Percent) 


Homeowners  with  credit  avail- 
able elsewtiere 

Homeowners  wittiout  credit 
available  elsewtiere 

Businesses  witti  credit  avail- 
able elsewhere 

Businesses  without  credit  avail- 
able elsewhere 

Businesses  (EIDL)  without 
credit  available  elsewhere 

Other  (non-profit  organizations 
including  charitable  and  reli- 
gious organizations) 


8.000 
4.000 
8.000 
4.000 
4.000 

9.500 


The  number  assigned  to  this  disaster 
is  228806  for  physical  damage  and  for 
economic  injury  the  number  is  654500. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos  59002  and  59008) 

Dale:  August  25.  lt»87. 
Bernard  Kulik,  I 

Deputy  Associate  Administrator  for  Disaster 

Assistance. 

[FR  Doc.  87-19983  Filed  8-31-87;  8:45  amj 

BILLING  CODE  802»-01-M 


1  Disaster  Loan  Area  #2286,  Amdt  #1] 

Declaration  of  Disaster  Loan  Area; 
Minnesota 

The  above-numbered  Declaration  (52 
FR  30757)  is  hereby  amended  in 
accordance  with  the  Notice  of 
Amendment  to  the  President's 
declaration,  dated  August  21,  1987,  to 
include  Anoka  County  in  the  State  of 
Minnesota  because  of  damage  from 
severe  storms,  tornadoes  and  flooding 
beginning  on  or  about  July  20, 1987.  All 
other  information  remains  the  same;  i.e., 
the  termination  date  for  filing 
applications  for  physical  damage  is  the 
close  of  business  on  October  5,  1987, 
and  for  economic  injury  until  the  close 
of  business  on  May  6, 1988. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  59002  and  59006) 


UM  I 
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Ddle:  August  25,  1987. 
Bernard  Kulik, 

Deputy  Associate  Administrator  for  Disaster 

Assistance. 

[FR  Doc.  87-199S4  Filed  &-31-87;  8:45  am] 

BILLING  CODE  B02S-01-M 


{License  No.  06/06-01821 

Surrender  of  License;  First  SBIC  of 
Arkansas,  Inc. 

Notice  is  hereby  given  that  First  SBIC 
of  Arkansas.  700  VVorthen  Bank 
Buikiing,  Little  Rock.  Arkansas  72201 
has  surrendered  its  License  to  operate 
as  a  small  business  investment  company 
under  the  Small  Business  Investment 
Act  of  1958.  as  amended  (Act).  First 
SBIC  of  Arkansas  was  licensed  by  the 
Small  Business  Administration  on 
September  7,  1976.  Under  the  authority 
vested  by  the  Act  and  pursuant  to  the 
Regulation  promulgated  thereunder,  the 
surrender  was  accepted  on  August  19, 
1987,  and  accordingly,  all  rights, 
privileges,  and  franchises  therefrom 
have  been  terminated. 

(Catalog  of  Federal  Domestic  Assistance 

Program  No.  59.011,  Small  Business 

Investment  Companies) 

Robert  G.  Lineberrj', 

Deputy  Associate  Administrator  for 

Investment 

Dated:  August  24,  1987. 
jFR  Doc  87-19985  Filed  8-31-87;  8:45  am) 

BILLING  CODE  8025-O1-*! 


[License  No.  09/12-0075) 

Filing  of  an  Application  for  Exemption 
Under  the  Conflict  of  Interest 
Regulation;  Ritter  Partners 

Notice  is  hereby  given  that  Ritter 
Partners,  3000  Sand  Hill  Road,  Building 
2.  Suite  215,  Menlo  Park.  California 
94025.  a  Federal  Licensee  under  the 
Small  Business  Investment  Act  of  1958. 
as  amended  [the  .\c\].  has  filed  an 
application  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
§  107.903(b)  of  the  Regulations  governing 
small  business  investment  companies 
(13  CFR  107.903(b]  (1987))  for  an 
e.xemption  from  the  provisions  of  the 
cited  Regulation. 

The  transaction  fa'ls  within  the 
purview  of  the  cited  regulation  because 
Ritter  Partners  proposes  to  add  a 
General  Partner,  Mr.  William  C. 
Edwards.  3000  Sand  Hill  Road.  Bldg.  2. 
Suite  215,  Menlo  Park.  California  to  the 
Board  of  Directors  of  a  portfolio 
concern.  Natural  Language,  Inc.,  1786 
Fifth  Street,  Berkeley,  California  94710. 


Notice  is  hereby  given  that  any 
interested  person  may,  not  later  than 
fifteen  (15)  days  from  the  date  of 
publication  of  this  Notice,  submit 
written  comments  on  the  proposed 
action  to  the  Deputy  Associate 
Administrator  for  Investment.  Small 
Business  Administration,  1441  L  Street 
NW..  Washington.  DC  20416. 

A  copy  of  this  Notice  will  be 
published  in  a  newspaper  of  general 
circulation  in  the  Berkeley  California 
area. 

(Catalog  of  Federal  Domestic  Assistance 
Program  .\'o.  59  Oil.  Small  Business 
Investment  Companies) 
Robert  G.  lineberry, 

Deputy  Associate  Administrator  for 

Investment. 

Dated:  August  24,  1987. 

(FR  Doc.  8--19986  Filed  8-31-87;  8:45  am) 

BILLING  CODE  8026-01-WI 


DEPARTMENT  OF  STATE 
[Public  Notice  CM-8/11051 

Joint  Working  Party  of  The  U.S. 
Organization  For  The  International 
Telegraph  and  Telephone  Consultative 
Committee  (CCITT);  Notice  of  Meeting 

The  Department  of  State  announces 
that  Study  Group  [WP  of  the  U.S. 
Organization  for  the  International 
Telegraph  and  Telephone  Consultative 
Committee  (CCITT)  will  meet  on 
September  25, 1987  at  the  Claremont 
Hotel,  Oakland,  California  at  8:30  a.m. 

The  purpose  of  the  meeting  will  be  to 
review  results  of  the  meeting  of  CCITT 
Study  Group  XI  and  prepare  and 
approve  ISDN  related  U.S.  contributions 
to  the  upcoming  meeting  of  CCITT  Study 
Group  XVII,  in  Geneva. 

Member  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussion,  subject  to  the  instructions  of 
the  Chairman.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  Prior  to  the  meeting,  persons 
who  plan  to  attend  should  so  advise  the 
office  of  Mr.  W.F.  Utlaut.  NTIA/ITS.D, 
325  Broadway,  Boulder.  CO  80303, 
telephone  (303)  497-3500. 

Dale:  August  20.  1987. 
Earl  S.  Barbelj , 

Director.  Office  of  Technical  Standards  and 
Development;  Chairman.  U.S.  CCITT 
,\'ational  Committee. 
|FR  Doc.  87-20006  Filed  8-31-87;  8:45  am] 

Bli-LING  CODE  4710-07-M 


[Public  Notice  CM-8/ 1107] 

Closed  Meeting;  Overseas  Security 
Advisory  Council 

The  Department  of  State  announces  a 
meeting  of  the  U.S.  State  Department — 
Overseas  Security  A.dvisory  Council  on 
Friday.  October  2.  1987  at  08:30  a.m.  in 
the  Westin  Hotel,  O'Hare.  6100  River 
Road.  Rosemont,  Illinois.  Pursuant  to 
section  10  (d)  of  the  Federal  Advisory 
Committee  Act  and  5  U.S.C.  552b(c)(4),  it 
has  been  determined  the  meeting  will  be 
closed  to  the  public.  Matters  relative  to 
privileged  commercial  information  will 
be  discussed.  The  agenda  calls  for  the 
discussion  of  private  sector  physical 
security  policies,  bomb  threat  statistics. 
and  security  programs  at  sensitive  U.S. 
Government  and  private  sector 
locations  overseas. 

Date:  August  24. 1987. 

Louis  Schwartz,  |r., 

Director  of  the  Diplomatic  Security  Service. 

and  Chairman  of  the  Overseas  Security 

Advisory  Council. 

[FR  Doc  87-20007  Filed  8-31-«7;  8:45  am) 

BILLING  CODE   4-1&-J4-M 


Meeting;  Fine  Arts  Committee 

The  Fine  Arts  Committee  of  the 
Department  of  State  will  meet  on  Friday. 
September  25, 1987  at  2;30  p.m.  in  the 
John  Quincy  Adams  State  Drawing 
Room.  The  meeting  will  last 
approximately  until  4:00  p.m.  and  is 
open  to  the  public. 

The  agenda  for  the  committee  meeting 
will  include  a  summary  of  the  work  of 
the  Fine  Arts  Office  since  its  last 
meeting  in  March  1987,  the 
announcement  of  gifts,  loans  and 
financial  contributions  since  January  1. 
1987.  and  a  report  on  the  architectural 
work  to  be  done  in  the  office  of  the 
Deputy  Secretary  of  State. 

Public  access  to  the  Department  of 
State  is  controlled.  Members  of  the 
public  wishing  to  take  part  in  the 
meeting  should  telephone  the  Fine  Arts 
Office  by  Monday.  September  21, 1987. 
telephone  (202)  647-1990  to  make 
arrangements  to  enter  the  building.  The 
public  may  take  part  in  the  discussion 
as  long  as  time  permits  and  at  the 
discretion  of  the  chairman. 

Date:  August  19.  1987. 
Clement  E  Conger. 
Chairman.  Fine  Arts  Committee. 
(FR  Doc.  8--20008  Filed  8-31-87;  8:45  am) 
BILLING  CODE  4710- 3> 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  ttie  Secretary 

Reports,  Forms,  and  Recordkeeping 
Requirements;  Submittals  to  0MB  on 
August  26,  1987 

agency:  Office  of  the  Secretdry.  DOT, 
ACTION:  .Notice. 


summary:  This  notice  lists  those  forms, 

reports,  and  recordkeeping  requirements 
imposed  upon  the  pubhc  which  were 
transmitted  by  the  Department  of 
Transportation  on  August  26.  1987,  to 
the  Office  of  Management  and  Budget 
(OMB)  for  its  approval  in  accordance 
with  the  requirements  of  the  Paperwork 
Reduction  .Act  of  198()  (44  L'.S.C.  Chapter 
3.0). 

FOR  FURTHER  INFORMATION  CONTACT: 

]ohn  Chandler,  .Annette  Wilson,  or 
Cordelia  Shepherd.  Information 
Requirements  Division,  M-34,  Office  of 
the  Secretary  of  Transportation.  400 
Seventh  Street.  SW.,  Washington,  DC 
20590,  telephone  (202)  366-4735,  or  Gary 
Waxman  or  Sam  Fairchild,  Office  of 
Management  and  Budget.  New 
Executive  Office  Building.  Room  3228, 
Washington,  DC  20.503,  (202)  395-7340. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  3507  of  Title  44  of  the  United 
States  Code,  as  adopted  by  the 
Papen^-ork  Reduction  .Act  of  1980. 
nHjuires  that  agencies  prepare  a  notice 
fur  publication  in  the  Federal  Register, 
listing  those  information  collection 
requests  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
initial,  approval,  or  for  renewal  under 
that  .Act.  OMB  reviews  and  approves 
agency  submittals  in  accordance  with 
criteria  set  forth  in  that  ACT.  In  carrying 
out  its  responsibilities.  OMB  also 
considers  public  comments  on  the 
proposed  forms,  reporting  and 
recordkeeping  requirements.  OMB 
approval  of  an  mformation  collection 
requirement  must  be  renewed  at  least 
once  every  three  years. 

Information  .Availability  and 
Comments 

Copies  of  the  DOT  information 
collection  requests  submitted  to  OMB 
may  be  obtained  from  the  DOT  officials 
listed  in  the  "For  Furthr  Information 
Contact"  paragraph  set  forth  above. 
Comments  on  the  requests  should  be 
forwarded,  as  quickly  as  possible, 
directly  to  the  OMB  officials  listed  in  the 
"For  Further  Information  Contact" 
paragraph  set  forth  above.  If  you 
anticipate  submitting  substantive 
comments,  but  find  that  m.ore  than  10 


days  from  the  date  of  publication  are 
needed  to  prepare  them,  please  notify 
the  OMB  officials  of  your  intent 
immediately. 

Items  Submitted  for  Review  by  OMB 

The  following  information  collection 

requests  were  submitted  to  OMB  on 

August  26,  1987. 

DOTNo.:Z%Q7 

OA/5  A'o..- 211S-0139 

Administration:  U.S.  Coast  Guard 

Title:  Hazardous  Materials  Used  as 
Ships'  Stores  Aboard  Ships 

Need  for  Information:  This  information 
collection  requirement  is  needed  to 
regulate  the  transportation,  stowage 
and  use  of  ships'  stores  and  dangerous 
supplies. 

Proposed  Use  of  Information:  Coast 
Guard  uses  the  information  to:  (1) 
Determine  whether  a  product  meets 
definitions  of  hazardous  materials  and 
to  properly  classify  it;  (2)  make  certain 
that  the  instructions  on  the  label  are 
adequate  to  protect  users  on  the 
vessel  from  bodily  harm;  and,  (3) 
provide  proper  safeguards  in  case  of 
excessive  exposure  or  accident. 

Frequency:  Or  occasion 

Burden  Estimate:  569  hours 

/?espo/7Je/7/s.- Manufacturers  of 
dangerous  products  used  on  ships 

Form(s):  None. 

DOT  No.:  2966 

OMB  No.:  2125-0026 

Administration:  Federal  Highway 
Administration 

Title:  Highway  Performance  Monitoring 
System  (HPMS) 

Need  for  Information:  For  FHWA  to 
obtain  information  in  evaluating  the 
effectiveness  of  Federal-aid  and 
highway  safety  programs. 

Proposed  Use  of  Information:  For  the 
development  and  implementation  of 
legislation  and  in  resolution  of 
inquiries,  including  those  from 
Congress. 

Frequency:  Annually 

Burden  Estimate:  82,820  hours 

Respondents:  State  highway  agencies 

Form(s):  None 

DOr  No.  .2969 

OMB  No.:  2115-0545 

Administration:  U.S.  Coast  Guard 

Title:  Deepwater  Port  Liability  Fund 
Administration 

Need  for  Information:  Coast  Guard 
needs  this  collection  of  information  to 
administer  and  manage  the 
Deepwater  Port  Liability  Fund  per  33 
use  1517. 

Proposed  Use  of  Information:  The  Coast 
Guard  uses  this  information  to  ensure 
that  the  owner,  operator  or  guarantor 
of  vessels  using  deepwater  ports  have 
financial  responsibility  coverage 


UM  I 


sufficient  to  meet  their  pollution 
liability.  It  is  further  used  to  process 
and  settle  any  claim  made  against  the 
"Fund"  for  cleanup  costs  or  damages 
resulting  from  oil  pollution. 

Frequency:  On  occasion 

Burden  Estimate:  143  Hours 

Respondents:  Owners  and  operators  of 
vessels  using  deepwater  ports 

Form(s):  None 

DOTNo.:2Q7Q 
OMB  No.:  New 

Administration:  Maritime 
Administration 

Title:  Tug  Operators  Report 

Need  for  Information:  Defense/ 
Emergency  Mobilization  Planning 

Proposed  Use  of  Information:  To 
determine  the  characteristics  and 
availability  of  tug  boats  to  move 
Ready  Reserve  Force  (RRF)  cargo 
vessels. 

Frequency:  On  occasion 

Burden  Estimate:  120  hours 

Respondents:  Tug  owners/operators 

Form(s):  None 

DOTNo.:297\ 

OMB  No.:  2120-0001 

Administration:  Federal  Aviation 
Administration 

Title:  Notice  of  Proposed  (Actual) 
Construction  or  Alteration 

Need  for  Information:  This  information 
collection  requirement  is  needed  to 
ensure  that  any  construction  or 
alteration  of  a  structure  does  not 
interfere  with  the  safe  and  efficient 
use  of  navigable  airspace  by  aircraft. 

Proposed  Use  of  Information:  Tlie 
information  is  used  to  establish 
minimum  flight  altitudes  and 
procedures,  to  protect  electronic  air 
navigational  aids  from  electro- 
magnetic interference,  and  provide 
accurate  charting  and  other 
notification  to  airmen. 

Frequency:  On  occasion 

Burden  Estimate:  15,110  hours 

Respondents:  All  (Anyone  proposing  to 
construct  or  alter  a  structure) 

FormfsJ:  FA  A  Form  7460-1,  7460-2, 
7460-11 

DOT  No.:  2972 

OMB  No.:  New 

Administration:  Office  of  the  Secretary 

Title:  Drug  Testing  Control  Form 

Need  for  Information:  To  provide 

information  needed  to  establish  and 

maintain  a  chain  of  custody. 
Proposed  Use  of  Information:  Control 

form  for  chain  of  custody,  with 

affidavit  and  other  pertinent 

information. 
Frequency:  Once  per  collection 
Burden  Estimate:  5,050  hours/year  @ 

30,000  samples/year 
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Respondents:  Individuals  undergoing 

testing,  collectors,  and  lab  staff 
Formlsj:  None 

DOT  No.:  2972 
OA/flA'o..' 2120-0015 
Administration:  Federal  Aviation 

Administration 
Title:  FAA  Airport  Master  Record 
Need  for  Information:  The  information  is 

needed  to  keep  the  Airport  Master 

Record  up  to  date  on  the  name, 

address,  phone  number  and  physical 

layout  of  existing  airports. 
Proposed  Use  of  Information:  The  data 

is  the  basic  source  of  information  for 

private,  state  and  Federal 

aeronautical  charts  and  publications. 
Frequency:  On  occasion/Annually 
Burden  Estimate:  4,000  hours 
Respondents:  State  and  local 

governments,  businesses  (anyone  who 

has  a  landing  area) 
Form(s):  FAA  Forms  5010-1,  -2,  -3,  -5 

Issued  in  Washington,  DC,  on  August  26. 
1987. 

Richard  B.  Chapman. 

Acting  Director  of  Information  Resource 

Management. 

[FR  Doc.  87-20048  Filed  8-31-87;  8:45  ami 
BILLING  CODE  4910-62-M 


Federal  Aviation  Administration 

FAA  Approval  of  Noise  Compatibility 
Program;  Tampa  International  Airport, 
Tampa,  FL 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice. 

summary:  The  FAA  announces  its 
findings  on  the  noise  compatibility 
program  submitted  by  the  Hillsborough 
County  Aviation  Authority  under  the 
provisions  of  Title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act 
(ASNA)  of  1979  (Pub.  L.  96-193)  and  14 
CFR  Part  150.  These  findmgs  are  made 
in  recognition  of  the  description  of 
Federal  and  non-Federal  responsibilities 
in  Senate  Report  No.  96-52  (1980).  On 
January  21. 1987,  the  FAA  determined 
that  the  noise  exposure  maps  submitted 
by  the  Hillsborough  County  Aviation 
Authority  under  Part  150  were  in 
compliance  with  applicable 
requirements.  On  July  15, 1987,  the 
Administrator  approved  the  Tampa 
International  Airport  noise  compatibility 
program. 

EFFECTIVE  DATE:  The  effective  date  of 
the  FAA's  approval  of  the  Tampa 
International  Airport  noise  compatibility 
program  is  July  15,  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Tommy  J.  Pickering,  Plans  and 


Programs  Metro  Area  Manager,  Federal 
Aviation  Administration,  Orlando 
Airports  District  Office,  4100 
Tradecenter  Street,  Orlando,  Florida 
32827,  (305)  648-6583.  Documents 
reflecting  this  FAA  action  may  be 
obtained  from  the  same  individual. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  has 
given  its  overall  approval  to  the  noise 
compatibility  program  for  Tampa 
International  Airport,  effective  July  15, 
1987. 

Under  section  104(a)  of  the  Aviation 
Safety  and  Noise  Abatement  Act 
(ASNA)  of  1979,  an  airport  operator  who 
has  previously  submitted  a  noise 
exposure  map  may  submit  to  the  Y.\.\  a 
noise  compatibility  program  which  sets 
forth  the  measures  taken  or  proposed  by 
the  airport  operator  for  the  reduction  of 
existing  noncompatible  land  uses  and 
prevention  of  additional  noncompatible 
land  uses  within  the  area  covered  by  the 
noise  exposure  maps.  The  Act  requires 
such  programs  to  be  developed  in 
consultation  with  interested  and 
affected  parties  including  local 
communities,  government  agenices. 
airport  users,  and  FAA  personnel. 

Each  airport  noise  compatibility 
program  developed  in  accordance  with 
the  Federal  Aviation  Regulations  (F.»\R) 
Part  150  is  a  local  program,  not  a  Federal 
program.  The  FA.A  does  not  substitute 
its  judgment  for  that  of  the  airport 
proprietor  wuth  respect  to  which 
measures  would  be  recommended  for 
action.  The  FAA's  approval  or 
disapproval  of  FAR  Part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
Part  150  and  the  Aviation  Safety  and 
Noise  Abatement  Act  of  1979,  and  is 
limited  to  the  following  determinations: 

The  noise  compatibility  program  was 
developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  Part 
150; 

Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  noncompatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses; 

Program  measures  would  not  create 
an  undue  burden  on  interstate  or  foreign 
commerce,  unjustly  discriminate  against 
types  or  classes  of  aeronautical  uses, 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  Government. 

Program  measures  relating  to  the  use 
of  flight  procedures  can  be  implemented 
within  the  period  covered  by  the 
program  without  derogating  safety, 
adversely  affecting  the  efficient  use  and 
management  of  the  Navigable  Airspace 


and  Air  Traffic  Control  Systems,  or 
adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitations  with  respect  to 
FAA's  approval  of  the  airport  noise 
compatibility  program  are  delineated  in 
FAR  Part  150,  §  150.5.  Approval  is  not  a 
determination  concerning  the 
acceptability  of  land  uses  under  Federal. 
State,  or  local  law.  Approval  does  not 
by  itself  constitute  an  FAA 
implementing  action.  A  request  for 
Federal  action  or  approval  to  implement 
specific  noise  compatibility  measures 
may  be  required,  and  an  FAA  decision 
on  the  request  may  require  an 
environmental  assessment  of  the 
proposed  action.  Approval  does  not 
constitute  a  commitment  by  the  F.AA  to 
financially  assist  in  the  implementation 
of  the  program  nor  a  determination  that 
all  measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
FAA  under  the  Airport  and  Airway 
Improvement  Act  of  1982.  Where 
Federal  funding  is  sought,  requests  for 
project  grants  must  be  submitted  to  the 
FAA  Airports  District  Office  in  Orlando. 
Florida. 

The  Hillsborough  County  Aviation 
Authority  subm.itted  to  the  FAA  on 
.November  5.  1986.  the  noise  exposure 
maps,  descriptions,  and  other 
documentation  produced  during  the 
noise  compatibihty  planning  study 
conducted  from  February  8.  1985. 
through  November  4.  1985.  The  Tampa 
International  Airport  noise  exposure 
maps  were  determined  by  FAA  to  be  in 
compliance  with  applicable 
requirements  on  January  21, 1987,  Notice 
of  this  determination  was  published  in 
the  Federal  Register  on  February  10, 
1987. 

The  Tampa  International  Airport 
study  contains  a  proposed  noise 
compatibility  program  comprised  of 
actions  designed  for  phased 
implementation  by  airport  management 
and  adjacent  jurisdictions  from  the  date 
of  study  completion  to  the  year  1992.  It 
was  requested  that  the  FAA  evaluate 
and  approve  this  material  as  a  noise 
compatibility  program  as  described  in 
section  104(b)  of  the  Act.  The  FAA 
began  its  review  of  the  program  on 
January  21,  1987,  and  was  required  by  a 
provision  of  the  Act  to  approve  or 
disapprove  the  program  within  180  days 
other  than  the  use  of  new  flight 
procedures  for  noise  control.  Failure  to 
approve  or  disapprove  such  program 
within  the  180-day  period  shall  be 
deemed  to  be  an  approval  of  such 
program. 

The  submitted  program  contained 
twelve  proposed  actions  for  noise 
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mitigation,  on  and  off  the  airport.  The 
FAA  completed  its  review  and 
determined  that  the  procedural  and 
substantive  requirements  of  the  Act  and 
FAR  Part  150  have  been  satisfied.  The 
overall  program,  therefore,  was 
approved  by  the  Administrator  effective 
July  15,  1987. 

Outright  approval  was  granted  for  all 
of  the  specific  program  elements.  The 
approval  action  vv.is  for  the  following 
program  elements: 

A.  Measure  No.  2/3 — Use  southerly 
traffic  flows  whenever  possible 

B.  Measure  No.  13 — Encourage 
operations  of  turbojet  aircraft  to  use 
ATA-recommended  noise  abatement 
arrival  procedures 

C.  Measure  No,  14 — Designate  engine 
run-up  areas 

D.  Measure  No.  15 — Augment  vegetation 
noise  barrier  along  the  western 
perimeter  of  the  airport 

E.  Measure  No.  26/27— Establish  a 
helipad  on  the  east  side  of  the  airport 

l-    Measure  No.  3;5 — Zoning  for 

compatible  use 
C;    Measure  No.  34 — Overlay  zoning 
H    Measure  No.  38 — Purchase  of 

undeveloped  land 
1    .Measure  No.  40 — Soundproofing  new 

construction  (building  code 

amendment) 
I    Measure  No.  42— Public  information 

program 
K.  Measure  No.  46 — Acquisition  of 

developed  property,  and 
L.  Measure  No.  47 — Purchase  of 

navigation  easements. 

These  determinations  are  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Administrator  on  July  15, 1987. 
The  Record  of  Approval,  as  well  as 
other  evaluation  materials  and  the 
documents  comprising  the  submittal,  are 
available  for  review  at  the  FAA  office 
listed  above  and  at  the  administrative 
offices  of  the  Hillsborough  County 
Aviation  Authority. 

Issued  in  Orlando,  Florida,  on  August  17. 

1987. 

James  E.  Sheppard, 

Manager.  Orlando  Airports  District  Office. 
[FR  Doc  87-19994  Filed  8-31-67:  8:45  am] 

BILLING  CODE  491&-1J-M 


Maritime  Administration 


Approval  of  Applicant  as  Trustee: 
Bank  of  Delaware 

Notice  is  hereby  given  that  the  Bank 
of  Delaware.  Wilmington.  Delaware, 
with  offices  at  3CK)  Delaware  Avenue, 
Wilmington.  Delaware,  has  been 
approved  as  Trustee  pursuant  to  Pub.  L. 
89-346  and  46  CFR  221.21  through  221.30. 

Dated:  August  25.  1987. 


By  Order  of  the  Maritime  Administrator. 
James  E.  Saari, 
Secretary. 

[FR  Doc.  87-20036  Filed  ft-31-87:  8:45  am] 
BILUNG  CODE  4t01-ai-M 


Research  and  Special  Programs 
Administration 

[Docket  No.  87-3W;  Notice  11 

Transportation  of  Natural  and  Other 
Gas  by  Pipeline;  Petition  for  Waiver; 
Southern  Natural  Gas  Co. 

The  Southern  Natural  Gas  Company 
(Southern)  has  petitioned  the  Office  of 
Pipeline  Safety  for  a  waiver  from 
compliance  with  49  CFR  192.553(d). 
which  prohibits,  when  uprating  a 
pipeline,  the  establishment  of  a 
maximum  allowable  operating  pressure 
(MAOP)  greater  than  would  be 
permitted  for  a  new  pipeline  segment 
constructed  of  the  same  materials  in  the 
same  location.  Anticipating  increased 
demand  for  gas.  Southern  has  requested 
a  waiver  to  permit  the  MAOP  of  7 
pipeline  segrrents  to  be  uprated  from 
500  to  650  psig.  The  alternative  is 
replacement  of  the  segments  at  a  cost  of 
$1.6  million.  The  seven  segments  are  all 
in  Class  3  locations,  which  are  generally 
characterized  as  areas  with  46  or  more 
occupied  buildings  per  mile  of  pipeline 
(see  §  192.5).  The  segments  are  located 
in  St.  Clair  and  Talladega  Counties  of 
Alabama,  and  they  are  shown  on 
vicinity  plat  drawing  MD-472-1,  site  plat 
drawing  MD-472,  and  class  location 
surveys  O-NSE-34,  35,  and  36,  which 
are  available  in  the  docket. 

The  segments  are  part  of  Southern's 
24-inch  Second  North  Main  Line.  Five  of 
the  segments  were  constructed  in  1953; 
the  other  two  were  constructed  in  1963. 
The  pipe  in  all  segments  is  24  inches  in 
diameter,  with  0.250-inch  wall  thickness. 
It  was  manufactured  to  API  Standard 
5LX,  grade  52,  and  the  pipeline  was 
constructed  in  accordance  with  the 
"USAS  B31.8  Standard  Code  for 
Pressure  Piping.  Gas  Transmission  and 
Distribution  systems."  The  1953 
segments  were  pressure  tested  in  place 
with  gas  to  750  psig,  and  the  1963 
segments  were  tested  with  gas  to  585 
psig. 

The  MAOP's  on  the  Second  North 
Main  Line  are  750  and  650  psig,  moving 
west  to  east  {MP  0.0  to  MP  231.0)  and 
500  psig  in  the  remaining  6  miles.  They 
were  established  in  1970  under 
§  192.619(a)(3)  as  the  highest  actual 
operating  pressure  in  the  preceding  five 
years.  The  s^ments  in  question  are 
located  in  the  last  six  miles  (MP  231.795 
to  MP  236.646)  and  comprise  a  total  of 
3.4  miles.  The  construction  of  these 


segments  is  substantially  the  same  as 
the  rest  of  the  Second  North  Main  Line, 
which  operates  at  a  higher  MAOP. 

Southern  slates  that  the  Second  North 
Main  Line  is  coated,  and  the  coating  is 
in  good  condition.  They  also  state  that 
there  have  been  no  leaks  or  failures,  no 
operating  or  maintenance  problems,  and 
no  shorted  casings.  The  line  has 
minimum  cover  of  36  inches. 

The  sections  of  this  pipeline  that  were 
operated  at  650  psig  in  the  five  years 
prior  to  November  1970  have  been  able 
to  continue  to  operate  at  that  pressure  in 
Class  3  locations,  after  suitable 
hydrostatic  testing  under  §  192.611(c)(2). 
Because  construction  of  the  entire 
pipeline  is  substantially  the  same,  had 
the  7  segments  in  question  been 
operated  at  650  psig  during  the  1965- 
1970  period,  they  too  could  be  qualified 
for  continued  operation  at  650  psig  after 
hydrostatic  testing. 

In  summary,  the  Second  North  Main 
Line  is  237  miles  long.  The  MAOP  is  at 
least  650  psig  for  231  miles,  including 
segments  in  Class  3,  Southern  plans  to 
uprate  the  remaining  6  miles  to  a  650- 
psig  MAOP  and  has  requested  that 
§  192.553(d)  be  waived  to  permit  them  to 
uprate  3.4  miles  of  pipeline  currently 
limited  by  that  section. 

Because  the  length  of  the  pipeline 
segments  for  which  the  waiver  has  been 
requested  is  short  and  because  there  are 
similarly  constructed  pipeline  segments 
already  qualified  for  650  psig  in  Class  3 
locations  along  the  Second  North  Main 
Line,  it  seems  reasonable  to  waive 
§  192,553(d)  for  these  segments.  There  is 
no  reason  to  anticipate  a  lesser  level  of 
safe  performance  for  the  segments  for 
which  the  waiver  has  been  requested 
than  has  been  demonstrated  by  the 
other  similar  Class  3  segments.  Thus, 
granting  of  this  waiver  would  provide 
uniform  treatment  for  the  Second  North 
Main  Line  taken  as  a  unit  and  would  not 
impair  the  safety  of  that  line.  In 
addition,  there  do  not  appear  to  be  any 
unusual  risks  associated  w^ith  the 
populations  in  proximity  to  the  segments 
in  question.  In  view  of  the  foregoing, 
OPS  proposes  to  grant  the  requested 
waiver. 

Interested  parties  are  invited  to 
comment  on  the  proposed  waiver  by 
submitting  in  duplicate  such  data,  views, 
or  arguments  as  they  may  desire. 
Comments  should  identify  the  Docket 
and  Notice  numbers  and  be  submitted 
to:  Dockets  Unit,  Office  of  Hazardous 
Materials  Transportation,  Research  and 
Special  Programs  Administration,  U.S. 
Department  of  Transportation.  400 
Seventh  Street.  SW..  Room  8426, 
Washington,  DC  20590. 
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All  comments  received  before 
October  1. 1987  will  be  considered 
before  final  action  is  taken.  Late  filed 
comments  will  be  considered  so  far  as 
practicable.  .Ml  comments  will  be 
available  for  inspection  at  the  Dockets 
Unit,  Room  8426.  Research  and  Special 
Programs  Administration,  between  the 
hours  of  8:30  a.m.  and  5:00  p.m.,  before 
and  after  the  closing  date.  No  public 
hearing  is  contemplated,  but  one  may  be 
held  at  a  lime  and  place  set  in  a  Notice 
in  the  Federal  Register  if  requested  by 
an  interested  person  desiring  to 
comment  at  a  public  hearing  and  raising 
a  genuine  issue. 

Issued  in  Washington.  DC.  on  August  26. 
1987. 

Richard  L.  Beam, 

Director.  Office  of  Pipeline  Safety  Research 
and  Special  Programs  A  dministration. 
|FR  Doc.  ST-igggo  Filed  8-31-87;  8:45  am] 

BILLING  CODE  4910-60-«l 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Date:  August  27,  1987, 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement[s]  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  95-511,  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  to  the  OVfB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2224, 
15lh  and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  number:  1545-0922 

Form  number:  8329  and  8330 

Type  of  review:  Extension 

Title:  Lender's  Information  Return  for 
Mortgage  Credit  Certificates  (MCCs); 
Issuer's  Quarterly  Information  Return 
for  Mortgage  Credit  Certificates 
(MCCs) 

Description:  These  forms  will  be  used 
by  lending  institutions  who  issued 
qualified  indebtedness  amounts  based 
on  mortgage  credit  certificates.  The 
information  on  this  form  will  be 
matched  with  the  information 
supplied  by  the  issuers  of  MCCs. 

Respondents:  State  or  local 
governments.  Businesses  or  other  for- 
profit 

Estimated  burden:  27,500  hours 

Clearance  officer:  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service. 


Room  5571, 1111  Constitution  Avenue. 
NW.,  Washington.  DC  20224 

OMB  reviewer  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget.  Room  3208  .New  Executive 
Office  Building,  Washington,  DC  20503 

Dale  A.  Morgan, 

Departmental  Reports  Management  Officer. 

|FR  Doc  87-20054  Filed  8-31-8",  8  45  am] 

BILLING  COOe  U10-2&-M 

Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review. 

Dale:  August  2",  1987. 

The  Department  of  Treasury  has  made 
revisions  and  resubmitted  the  following 
public  mformiHtion  collection 
requirement(sj  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980.  Pub.  L.  96-511. 
Copies  of  the  submission(s)  may  be 
obtained  by  caiimg  the  Treasurv-  Bureau 
Clearance  Officer  listed.  Comments 
regarding  these  information  collections 
should  be  addressed  to  the  O.MB 
reviewer  listed  and  to  the  Treasury' 
Department  Clearance  Officer,  Room 
2224,  Main  Treasu.i-y  Building.  15th  and 
Pennsylvania  Avenue,  .\W.. 
Washington,  DC  20220, 

Internal  Revenue  Service 

OMB  number:  1545-0085 

Form  number:  1040 A 

Type  of  review:  Resubmission 

Title:  U.S.  Individual  Income  Tax  Return 

Description:  This  form  is  used  by 
individuals  to  report  their  income 
subject  to  income  tax  and  to  compute 
their  correct  tax  liability.  The  data  is 
used  to  verify  that  the  incom.e 
reported  on  the  form  is  correct.  The 
data  is  also  used  for  statistical 
purposes. 

Respondents:  Individuals  or  households 

Estimated  burden:  21,805,522  hours 

OMB  number:  1545-0099 

Form  number:  1065  and  Schedules  D  and 
K-1 

Type  of  review:  Resubmission 

Title:  U.S.  Partnership  Return  of  Income, 
Capital  Gains  and  Losses,  Partner's 
Share  of  Income,  Credits,  Deductions, 
etc. 

Description:  Internal  Revenue  Code 
section  6031  requires  partnerships  to 
file  returns  that  show  gross  income 
items  allowable  deductions,  partners' 
names,  addresses,  and  distribution 
shares,  and  other  information.  This 
information  is  used  to  verify  correct 
reporting  of  partnership  items  and  for 
general  statistics. 

Respondents:  Individuals  or  households. 
Farms,  Businesses  or  other  for-profit 

Estimated  burden:  17,930,209  hours 

OMB  number:  1545-0675 


Form  number:  1040EZ 

Type  of  review:  Resubmission 

Title:  Income  Tax  Return  for  Single 
Filers  with  No  Dependents 

Description:  This  form  is  used  by  certain 
single  individuals  to  report  their 
income  subject  to  income  tax  and  to 
compute  their  correct  tax  liability.  The 
data  is  also  used  to  verify  that  the 
items  reported  on  the  form  are  correct 
and  are  also  for  general  statistics  use. 

Respondents:  Individuals  or  households 

Estimated  burden:  9,152.~03  hours 

Clearance  Officer  Garrick  Shear  (202) 
535-4297,  Room  5571, 1111 
Constitution  Avenue,  .\W., 
Washington.  DC  20224 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880.  Office  of  Management  and 
Budget.  Room  3208.  New  Executive 
Office  Building.  Washington,  DC  20503 

Dale  .A,  Morgan, 

Department  Reports  Management  Officer. 

[PR  Doc.  87-20055  Filed  8-31-87;  8:45  am) 

BILUNG  CODE  Uia-2&-M 


VETERANS  ADMINISTRATION 
Agency  Form  Under  OMB  Review 

AGENCY:  Veterans  Administration. 
action;  .Notice. 

The  Veterans  Administration  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  contains  a 
reinstatement  and  lists  the  following 
information:  (1)  The  department  or  staff 
office  issuing  the  form,  (2)  the  title  of  the 
form,  (3)  the  agency  form  number,  if 
applicable,  (4)  a  description  of  the  need 
and  its  use,  (5)  how  often  the  form  must 
be  filled  out,  (6)  who  will  be  required  or 
asked  to  report,  (7)  an  estimate  of  the 
number  of  responses,  (8)  an  estimate  of 
the  total  number  of  hours  needed  to  fill 
out  the  form,  and  (9)  an  indication  of 
whether  section  3504(h)  of  Pub.  L  96-511 
applies. 

ADDRESSES:  Copies  of  the  forms  and 
supporting  documents  may  be  obtained 
from  Patti  Viers,  Agency  Clearance 
Officer  (732),  Veterans  Administration. 
810  Vermont  Avenue,  NW.,  Washington. 
DC  20420,  (202)  233-2146.  Comments  and 
questions  about  the  items  on  the  list 
should  be  directed  to  the  VA's  OMB 
Desk  Officer,  Joseph  Lackey,  Office  nf 
Management  and  Budget,  726  Jackson 
Place,  NW.,  Washington,  DC  20503,  (202) 
395-7316. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
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0MB  Desk  Officer  en  or  before 
November  2,  1987. 

Dated;  August  26.  1987. 
B>  direction  of  the  Administrator. 
David  A.  Cox, 

.  issocwte  Deputy  Administrator  for 
Management. 

Reinstatement 

1.  Board  of  Veterans  Appeals 

2.  Statement  of  Accredited 
Representative  in  Appealed  Cases 

3.  VA  Form  1-646 

4.  This  form  is  used  to  ensure  that  the 
appellant's  rights  are  protected.  This 
inform,a;ion  is  used  in  the  final  stages 
of  the  claims  process  or  appellate 
review. 

5.  On  occasion 

R.  Individuals  or  households 

7.  36.975  responses 

H.  36.975  hours 

9.  Not  applicable 

I'tR  Doc,  87-20039  Filed  3-31-67;  8:45  am] 

BILLING  CODE  8320-01-M 


Meeting;  Career  Development 
Committee 

The  Veterans  -Administration  gives 
notice  under  Pub.  L  92-463  that  a 
meeting  of  the  Career  Development 
Committee,  authorized  by  38  U.S.C. 
4!01.  will  be  held  in  the  State  Room  of 
the  Governor's  House,  Rhode  Island 
Avenue  at  17th  Street,  NW., 
Washington,  DC.  October  4  through  6, 
1  j87.  starting  at  7  p.m..  October  4.  The 
meeting  will  be  for  the  purpose  of 
.^..lentific  review  of  applications  for 
appointment  to  the  Career  Development 
Program  in  the  Veterans  Administration. 
The  committee  advises  the  Director. 
Medical  Research  Service  on  selection 
and  appointment  of  Associate 
Investigators,  Research  Associates, 
Clinical  Investigators,  Medical 
Investigators,  and  Senior  Medical 
Investigators, 

The  meeting  will  be  open  U.  the  public 
up  to  the  seating  capacity  of  the  room 


from  7  p.m.  to  7:30  p.m.  on  October  4, 
1987,  to  discuss  the  general  status  of  the 
program.  Beceuse  of  the  limited  seating 
capacity  of  the  room,  those  who  plan  to 
attend  should  contact  Mr.  David  D. 
Thomas.  Executive  Secretary  of  the 
Career  Development  Committee  (151J], 
Veterans  Administration  Central  Office, 
Washington,  DC  20420  (Phone  202-233- 
2317)  prior  to  September  30, 1987. 

The  meeting  will  be  closed  from  7:30 
p.m.  to  10  p.m.,  October  4  and  from  8 
a.m.  to  5  p.m.  on  October  5  and  October 
6,  for  consideration  of  individual 
applications  for  positions  in  the  Career 
Development  Program.  This  necessarily 
requires  examination  of  personnel  files 
and  discussion  and  evaluation  of  the 
qualification,  competence,  and  potential 
of  the  several  candidates,  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy.  Accordingly,  closure  of  this 
portion  of  the  meeting  is  permitted  by 
section  10(d)  of  Pub.  L.  92-463  as 
amended,  in  accordance  with  subsection 
(c)(6),  5  U.S.C.  552b. 

Minutes  of  the  meeting  and  rosters  of 
the  committee  members  may  be 
obtained  from  Mr.  David  D.  Thomas, 
Chief,  Career  Development  Program, 
Medical  Research  Service  (151J), 
Veterans  Administration,  Washington, 
DC  20420  (Phone  202-233-2317). 

Dated:  August  25, 1987. 

By  direction  of  the  Administrator. 
Rosa  Marie  Fontanez, 
Committee  Management  Officer. 
[FR  Doc.  87-20040  Filed  &-31-87;  8:45  am] 

BILLING  CODE  S320-01-M 


Meeting;  Cooperative  Studies 
Evaluation  Committee 

The  Veterans  Administration  gives 
notice  under  Pub.  L.  92-463  that  a 
meeting  of  the  Cooperative  Studies 
Evaluation  Committee,  authorized  by  38 
U.S.C.  4101.  will  be  held  at  the  Vista 
International  Hotel,  1400  M  Street,  NW., 
Washington,  DC,  on  October  22,  1987. 


The  meeting  will  be  for  the  purpose  of 
reviewing  proposed  cooperative  studies 
and  advising  the  Veterans 
Administration  on  the  relevance  and 
feasibility  of  the  studies,  the  adequacy 
of  the  protocols,  and  the  scientific 
validity  and  propriety  of  technical 
details,  including  protection  of  human 
subjects.  The  Committee  advises  the 
Director,  Medical  Research  Service, 
through  the  Chief  of  the  Cooperative 
Studies  Program  on  its  findings. 

The  meeting  will  be  open  to  the  public 
up  to  the  seating  capacity  of  the  room 
from  7:30  a.m.  to  8  am.  on  October  22, 
1987,  to  discuss  the  general  status  of  the 
program.  To  assure  adequate 
accommodations,  those  who  plan  to 
attend  should  contact  Dr.  Ping  Huang, 
Coordinator,  Cooperative  Studies 
Evaluation  Committee.  Veterans 
Administration  Central  Office, 
Washington.  DC  (202-233-2861),  prior  to 
October  8,  1987. 

The  meeting  will  be  closed  from  8  a.m. 
to  3:30  p.m.  on  October  22.  for 
consideration  of  specific  proposals  in 
accordance  with  provisions  set  forth  in 
subsection  10(d)  of  Fhib.  L.  92-463.  as 
amended  by  Pub.  L.  94—409.  and  as  cited 
in  5  U.S.C.  552b(c](6)  and  (9KB).  During 
this  portion  of  the  meeting  discussions 
and  decisions  will  deal  with 
qualifications  of  personnel  conducting 
the  studies  and  the  medical  records  of 
patients  who  are  study  subjects,  the 
disclosure  of  which  would  constitute 
clearly  unwarranted  invasion  of 
personal  privacy.  Additionally, 
premature  disclosure  of  the  Committee's 
recommendations  would  likely  frustrate 
implementation  of  final  proposed 
actions. 

Dated:  August  25, 1987. 

By  direction  of  the  Administrator. 
Rosa  Maria  Fontanel, 
Committee  Managentenl  Officer. 

[FR  Doc.  8--20O41  Filed  8-31-87;  8:45  am] 
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Sunshine  Act  Meetings 


This   section   of   the   FEDERAL   REGISTER 
contains    notices    of    meetings    publisMed 
under   the    "Government   in   the   Sunshine 
Act"    (Pub.    L    94-409)    5    U  S  C     552b(e)(3), 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  11:00  am,  Tuesday, 
September  8, 1987. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21?t  Streets, 
.\W,.  Washington,  DC  21J551, 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (apptiin^ments. 
promotions,  assignments,  reassignments, 
and  salary  actions)  involving  individual 
P'ederal  Reserve  System  employees 

2.  Any  items  carried  forward  fron;  a 
previously  announced  nu'e'ir.g 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  foseph  R  Coyne, 
Assistant  to  the  Board:  (202)  452-3204. 
You  may  call  [202!  452-3207,  beginning 
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at  approximately  5  p.m  ;wc  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  SLhedu'ed 
for  the  meeting. 

Date:  August  28.  1987. 
)ames  Mc.\fee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  87-20213  Filed  8-28-87;  3:59  pmj 
BIUING  CODE  6210-01-«l 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

August  26,  198" 

TiME  AND  DATE:  "iO  00  3  m.,  Wednesday, 

September  2,  19«7. 

PLACE:  Room  600, 1730  K  Street,  NW., 

Wdshington.  DC, 

STATUS:  Op.  :-. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 
the  following: 

1.  Secretary  of  Labor  on  behalf  of 
Bushnell  v.  Cannelton  Industries,  Inc., 


Docket  No  WEVA  B5-2~3-D.  (issues 
include  whether  the  ludge  erred  in 
f:".c.n2  'he  operator  discI^minated 
aefi'.r^''  "'.e  complainant  for  engaging  in 
r.;.^:'.'-  pr.  ;ected  bv  section  105(c)(1)  of 
the  M.ne  A.  *   3{'  L'  S  C  815(c)(1).) 

2.  .N .'...■--.•.'%.  A  .-;;■  „'.,   ■.   .Metiiki  Coal 
Corptr-:,,r  Un^Ke;  .No  YORK  85-12-D. 
(Issues  :nciuue  wnei.'-.er  the  judge  erred 
in  finding  that  the  operator  disciminated 
against  the  complainant  in  violation  of 
section  105(c)(1)  of  the  Mine  Act.  30  CFR 
part  815(c)(1).) 

Any  person  intending  to  attend  this 
meeting  who  requires  special 
accessibility  features  and/or  auxiliary 
aids,  such  as  sign  language  interpreters, 
must  inform  the  Commission  in  advance 
of  those  needs.  Subject  to  20  CFR 
2~Oft.l5n!ai:31  and  2'"(:>6TbO' e' 
CONTACT  PERSON  FOR  MORE  INFO:  Jean 
Ellen  (202   h",  .-%•:. 
Jean  H.  Ellen, 
Agenda  Clerk. 
[FR  Doc  87-20093  Filed  8-28-87;  10:34  am] 
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This   section   of   the    FEDERAL    REGiSTER 
contains   editonal   corrections   of   previously 
published   Presidential,    Rule.   Proposed 
Rule,   and   Notice   documents   and   volumes 
of   the   Code   of   Federal    Regulations, 
These   cofrections   are   prepared   by   the 
Office   of   the   Federal   Register    Agency 
prepared  cofrections  are   issued   as   signed 
documents  and  appear  in   the   appropriate 
document  categones  elsewhere   in   the 
issue. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  795  and  799 

[OPTS-42076A;  FRL-3213-5! 

Anthraquinone;  Final  Reporting  and 
Recordkeeping  Requirements  and 
Test  Rule 

Corrfction 

In  rule  document  87-12724  beginning 
on  page  21018  in  the  issue  of  Thursday, 
June  4, 1987,  make  the  following 
corrections; 

§795.45     (Corrected) 

1.  On  page  21027,  in  §  795.45lbj(l)(ii), 
in  Table  1,  in  the  first  entry  of  the  first 
column,  "14-"  should  read  "4-" 
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§799.500     [Corrected! 

2.  On  page  21030,  in  the  first  column, 
in  §  799,500(d)(2)(i),  in  the  28th  line, 
■  fb)"  should  read  "(B)". 


BILLING  CODE  1505-01-0 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  799 

[OPTS-42089;FRL-3221-71 

Testing  Consent  Order  on  3.4- 
Dichlorobenzotrifluoride  and 
Response  to  the  Interagency  Testing 
Committee 

Correction  \ 

In  rule  documenf  87-14231  beginning 
on  page  23547  in  the  issue  of  Tuesday, 
June  23, 1987,  make  the  following 
corrections  on  that  page: 

1.  In  the  second  column,  under  III.  Use 
and  Exposure,  in  the  third  paragraph,  in 
tne  fourth  line,  "Rone-Poulence"  should 
read  "Rhone-Poulenc". 

2.  In  the  third  column,  in  the  first 
complete  paragraph,  in  the  eighth  line, 
"Manufactures"  should  read 
"Manufacturers". 

BILLING  CODE  1$OS-01-D 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Public  Land  Order  6653 
iNM-940-07-4220-10;  NM  NM  528051 

Partial  Revocation  of  Public  Land 
Order  No.  6525;  New  Mexico 

Correction 

In  rule  document  87-18041  begin.'^.mg 
on  page  29525  in  the  issue  of  Monday, 
August  10.  1987,  make  the  following 
correction: 

On  page  29526.  in  the  first  column,  in 
paragraph  3.,  in  the  first  line,  "1981" 
should  read  "1987". 

BILUNG  CODE  150S-01.0 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

INM-940-07-4220-11;  NM  NM  0236431 

Continuation  of  Withdrawal  and 
Reservation  of  Lands;  New  Mexico 

Correction 

In  notice  document  87-15026  beginning 
on  page  25087  in  the  issue  of  Thursday, 
July  2,  1987,  make  the  following 
correction: 

On  page  25088,  in  the  first  column,  the 
fifth  line  should  read  "T.  10  S.,  R.  ISW.,". 

BIUINO  C00£  1505-01-O 


Tuesday 
September  1,  1987 


Part  II 


Department  of 
Defense 

Office  of  the  Secretary 

32  CFR  Part  199 

Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS); 
Implementation  of  CHAMPUS  DRG-Based 
Payment  System;  Final  Rule 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  199 

(DoD  Regulation  6010.8-Rl 

Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS); 
Implementation  of  a  CHAMPUS  DRG- 
Based  Payment  System 

agency:  Office  of  the  Secretary.  DoD. 
action:  Final  rule. 

summary:  In  FR  Doc.  77-7834,  appearing 
in  the  Federal  Register  on  April  4.  1977, 
(42  FR  17972),  the  Office  of  the  Secretary 
of  Defense  published  its  regulation,  DoD 
6010. 8-R.  "Implementation  of  the 
Civiliiin  Health  and  Medical  ftogram  of 
the  Uniformed  Services  (CHAMPUS)." 
as  Part  199  of  this  title.  DoD  Regulation 
tiOl0.8-R  was  reissued  in  the  Federal 
Register  on  July  1.  1986  (51  FR  24(X)8). 

This  final  rule  amends  the 
comprehensive  CH.-\.\1FUS  regulations, 
DoD  6010.8-R  (32  CFR  Part  199), 
pertaining  to  payment  for  inpatient 
hospital  services.  This  final  rule 
implements  a  DRG-based  payment 
system,  which  is  modeled  on  the 
Medicare  Prospective  Payment  System. 
This  final  rule  also  revises  the  cost- 
sharing  requirements  for  beneficiaries 
other  than  dependents  of  active  duty 
members.  This  cost-sharing  change  is 
necessary  under  a  DRG-based  pa>TOent 
system  to  ensure  that  cost-sharing 
amounts  are  equitable.  This  final  rule 
also  establishes  an  admission  and 
quality  review  system  for  CHAMPUS 
inpatient  hospital  claims. 
EFFECTIVE  DATE:  October  1, 1987.  This 
final  rule  is  effective  for  inpatient 
hospital  admissions  occurring  on  or 
after  that  date. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  E.  Isaacson,  Policy  Branch, 
OCHAMPUS,  telephone  (303)  361^1005. 
SUPPLEMENTARY  INFORMATION:  On  June 
3.  1987.  we  published  a  proposed  rule  to 
implem.ent  a  CHAMPUS  DRG-based 
payment  system.  This  rule  proposed  to 
change  the  method  of  payment  for 
inpatient  hospital  services  under 
CH.AAIPUS  from  a  billed  charge. 
retrospective  system  to  a  prospective 
payment  system  based  on  diagnosis- 
related  groups  (DRGs).  We  refer  the 
reader  to  the  proposed  rule  for  more 
detailed  explanations  of  the  proposed 
changes  to  the  reimbursement 


procedures  and  the  implementing 
regulations  in  32  CFR  Part  199. 

We  provided  a  30-day  comment 
period  of  the  proposed  rule.  This  final 
rule  announces  our  decisions  on  the 
issues  raised  by  commenters  in  response 
to  our  proposed  rule. 

To  assist  the  reader  in  reviewing  this 
document,  we  are  providing  the  Table  of 
Contents  below. 

Table  of  Contents 

I.  Synopsis 

A.  Background 

B.  Improvements  Upon  the  Proposed  Rule 

C.  CHAMPUS  DRG  System  Modeled  After 
Medicare's  Established  System 

D.  Fiscal    Year   1988   Implementation   on 
Schedule 

E.  Reduced  Cost  Shares  for  Beneficiaries 

F.  Assuring  the  Quality  of  Care 

G.  Conclusion 

II.  Background 

A.  CHAMPUS     Reimbursement— Current 
Procedures 

B.  Summary  of  Legislation 

1.  Department  of  Defense  Authorization 
Act,  1984 

2.  Consolidated  Omnibus  Budget  Recon- 
ciliation Act,  1986 

C.  Summary  of  Proposed  Amendment  to 
Rule 

D.  Number  end  Types  of  Public  Comment 

III.  General  Description  of  CHAMPUS  DRG- 
Based  Payment  System 

A.  Modeled    on    Medicare's    Prospective 
Payment  System  (PPS) 

1.  DRGs  used 

2.  Assignment   of  discharges   to   DRGs 

B.  Beneficiary  Eligibility 

C.  Basis  of  Payment 

1.  Payment   on   a   per  discharge   basis 

2.  Discharges  and  transfers 

a.  Discharges 

b.  Payment  to  a  hospital  transferring 
an  inpatient  to  another  hospital 

3.  Applicability  of  the  DRG  system 

a.  Areas  affected 

b.  Services  exempt  from  the  CHAM- 
PUS DRG-based  payment  system 

c.  Hospitals  subject  to  the  CHAMPUS 
DRG-based  payment  system 

IV   Determmation  of  Payment  Amounts 

A.  DRG  Weighting  Factors 

1.  Calculation  of  DRG  weights 

B.  Calculation  of  the  Adjusted  Standard- 
ized Amount 

1.  Apply  the  cost  to  charge  ratio 

2.  Increase  for  bad  debts 

3.  Preliminary  teaching  standardized 
amounts 

4.  Updating  the  adjusted  standardized 
amounts 

C.  Adjustments   to   the   DRG-Based   Pay- 
ment Amounts 

1.  Information  necessary  for  payment  of 
capital  and  direct  medical  education 
costs 


UM  I 


2.  Outliers 

a.  Short-stay  outliers 

V.  Charges  to  Beneficiaries 

A.  Inpatient  Cost-Sharing 

1.    Services   subject    to    the    CHAMPUS 
DRG-based  payment  s>stem 

B.  Hospital  Days  Beyond  that  Deemed 
Medically  Necessary 

VI.  Quality  of  Care  Review 

A.  Areas  of  Review 

1.  Admissions 

2.  Admission  pattern  monitoring 

3.  Procedure  review  ■ 

B.  Fiscal  Intermediary  Actions  as  a  Result 
of  Review 

VII.  Summary  of  Regulations  Changes 
A.  Urban/Rural  Differentiation 

Br  Wage  Index 

C.  State  Waivers 

D.  Children's  Hospitals 

E.  Cost-Shares 

F.  Grouper  Program 

G.  Nurse  Anesthetists 

H.  Capital  and  Direct  Medical  Education 

Payments 
I.  Discharges/Transfers 

VIII.  Summary  of  Differences  From  the  Medi- 
care PPS 

A.  Services  Subject  to  the  CHAMPUS 
DRG-Based  Payment  System 

B.  Hospitals  Subject  to  the  CHAMPUS 
DRG-Based  Payment  System 

C.  Updating  DRG  Weights 

D.  Inclusion  of  Puerto  Rico 

E.  Capital  and  Direct  Medical  Education 
Payments 

F.  Bad  Debt  Adjustment 

IX.  Impact  Analysis 

A.  Executive  Order  12291  and  the  Regula- 
tory Flexibility  Act 

B.  The  Problem  of  Increased  CHAMPUS 
Costs 

C.  A  DRG-Based  Payment  System  Repre- 
sents the  Best  Resolution  of  the  F*roblem 
of  Increasing  Costs 

D.  Quantification  of  Impact 

E.  Economic  Impacts 

1.  Hospital  impact 

a.  Use   of  Medicare    cost    to   charge 
ratio 

b.  Bad  debts 

c.  Use  of  CHAMPUS-specific  weights 

d.  Wage  index 

e.  Urban/rural  differentiation 

f.  Capital  and  direct  medical  education 
costs 

g.  Psychiatric  services 

h.  Substance  abuse  services 
i.  Children's  hospitals 

2.  Beneficiary  impact 

a.  Cost-sharing  amounts 

b.  Calculation  of  cost-shares  for 
beneficiaries  other  than  dependents  of 
active  duty  members 

3.  Operational  impact 

F.  Conclusion 

X.  Other  Required  information 

A.  Effective  Date 

B.  Paperwork  Reduction  Act 
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Regulations  Text 
32  CFR  Part  199 

Table  1— CHAMPUS  Weight  and  Threshold 

Summary 
Table  2 — National  Urban  and  Rural  Adjusted 

Standardized  Amounts,  Labor/Nonlabor. 

Cost-Share  Per  Diem,  and  Area  Wage 

Indexes 
Addendum  1 — Health  Program  Benefit 

Agreement 

I.  Synopsis 

A.  Background 

Paying  on  the  basis  of  a  fixed, 
prospective  rate,  appropriate  to  the 
particular  diagnosis  involved,  has  been 
shown  to  be  an  equitable,  effective 
method  of  paying  for  hospital  care. 
Instead  of  paying  on  the  basis  of  billed 
charges.  CHAMPUS  is  now 
implementing  a  Diagnosis  Related 
Groups  (DRG)  based  payment  system 
which  will  assure  fair  payments  to 
hospitals,  reduce  cost  sharing 
requirements  for  beneficiaries  and  the 
government  and  provide  for  new 
procedures  to  monitor  the  quality  of 
care. 

B.  Improvements  Upon  the  Proposed 
Rule 

Based  on  public  comments,  several 
changes  are  being  made  to  improve 
upon  the  proposed  rule,  issued  in  June. 
Among  these  is  an  exemption  for 
children's  hospitals  until  a  method  can 
be  incorporated  that  will  better  reflect 
the  unique  kind  of  care  these  specialty 
hospitals  provide.  Another  change  is 
authority  to  exempt  states,  such  as 
Maryland,  that  are  exempted  by 
Medicare  and  have  equally  effective 
payment  methods.  Further,  to  assure 
reasonable  payment  amounts  to 
hospitals  in  areas  of  generally  higher 
costs,  a  wage  adjustment  and  an  urban/ 
rural  differentiation,  as  is  used  under 
Medicare,  will  be  made.  Also,  the 
beneficiary  cost-sharing  provisions  have 
been  revised  to  assure  that  no 
beneficiary  will  pay  more  under  the  new 
system  that  under  the  old  method  of 
paying  billed  charges,  and  most 
beneficiaries  will  pay  much  less. 

C.  CHAMPUS  DRG  System  Modeled 
After  Medicare 's 

Established  System  Consistent  with 
the  Congressional  intent,  the  proposed 
CHAMPUS  system  is  modeled  closely 
on  the  Medicare  system.  The  similarities 
are  exemplified  by  the  fact  that  even 
though  the  CHAMPUS  population  is 
younger  the  average  CHAMPUS 
payment  amounts  are  roughly  equal  to 
those  under  Medicare.  The  costs  of 
capital  and  indirect  and  direct  medical 
education  will  receive  the  same  special 


treatment  under  CHAMPUS  that  they 
receive  under  Medicare.  Like  Medicare, 
long-stay  or  unusually  costly  cases  will 
receive  additional  outlier  payments.  To 
assure  fair  payments,  amounts  have 
been  calculated  on  the  basis  of  actual 
CHAMPUS  hospital  claims  during  a 
recent  12-month  period, 

D.  Fiscal  Year  1988  Implementation  on 
Schedule 

Four  years  after  Medicare's  similar 
system  was  adopted.  CHAMPUS  is  now 
ready  to  proceed  with  its  DRG-based 
payment  system.  This  interim  period  has 
given  hospitals  time  to  adjust  to  the 
DRG-based  system  under  the 
government  program  that  is  some  40 
times  larger  than  CHAMPUS.  During 
this  time,  CHAMPUS  tested  a  DRG 
system  in  South  Carolina  and  learned 
valuable  lessons.  CHAMPUS  also  had 
the  opportunity  to  compile  and  analyze 
extensive  data  relating  exclusively  to 
charges  for  care  under  CHAMPUS.  Also, 
the  CHAMPUS  fiscal  intermediaries 
have  had  time  to  put  in  place  the 
systems  to  assure  smooth 
administration  under  the  new  payment 
method.  In  view  of  all  of  these  activities, 
there  is  no  need  for  CHAMPUS  to  slow 
down  implementation.  Nor  is  there  a 
need  to  phase  in  national  rates  as 
Medicare  did.  Phasing  is  unnecessary 
because  hospital  operations  have 
adjusted  to  the  DRG  payment  method, 
now  fully  implemented  under  Medicare. 
and  CHAMPUS,  unlike  Medicare,  is 
typically  a  very  sm.all  portion  of  the 
hospital's  income. 

E.  Reduced  Cost  Shares  for 
Beneficiaries 

From  the  beneficiary's  standpoint,  the 
new  CHAMPUS  payment  system  will 
have  a  very  positive  impact.  By  reducing 
the  payment  amount  for  hospitals,  the 
25%  cost  share  retired  members  and 
their  dependents  must  pay  will  now  be 
applied  to  a  much  lower  amount.  As  a 
result,  the  average  cost  share  per 
hospital  stay  will  be  reduced  from  about 
$1135  to  about  S"60.  To  assure  that  cost 
sharing  fairly  reflected  the  value  of 
hospital  services  provided  to  the 
beneficiary,  the  proposed  rule  included 
a  new  method  of  calculating  cost 
sharing  based  on  a  per  deim  amount. 
The  final  rule  continues  this  more 
equitable  method,  and  makes  a  further 
adjustment:  beneficiary  cost  shares  will 
be  the  lesser  of  {he  per  diem  calculation 
method  (the  new  s\  stem)  or  25%  of 
billed  charges  (the  old  system).  This 
assures  that  while  most  beneficiaries 
will  pay  less  under  the  new  system  than 
the  old.  additionally,  no  beneficiaries 
will  pay  more. 


F.  Assuring  the  Quality  of  Care 

To  assist  in  assuring  the  quality, 
reasonableness,  and  appropriateness  of 
care  provided  CHAMPUS  beneficiaries 
under  the  DRG  based  payment  system,  a 
new  quality  review  requirement  is  being 
established.  CHAMPUS  is  pursuing 
appiopriate  arrangements  with  the 
Department  of  Health  and  Human 
Services  to  undertake  this  important 
activity  in  conjunction  with  current  Peer 
Review  Organization  program  under 
Medicare.  This  will  enable  CHAMPUS 
to  join  HCF.^  In  guarding  against 
premature  discharges  and  effectively 
monitoring  the  quality  of  care. 

G.  Conclusion 

In  accord  with  Congressional  intent, 
spiraling  costs  will  be  curtailed  by  a 
CHAMPUS  DRG-based  payment  system 
modeled  very  closely  on  the  Medicare 
system.  With  imiprovements  upon  the 
proposed  rule,  the  final  rule  provides  for 
fair  payments  to  hospitals  and  reduced 
outlays  and  new  quality  monitoring  for 
beneficiaries.  This  payment  system. 
carefully  developed,  will  be  fully 
implemented  October  1. 1987. 

n.  Background 

A.  CHAMPUS  Reimbursement— Current 

Procedures 

Paragraph  199, 6(e)  of  DoD  6010  8-R 
provides  for  reimbursement  of  hospitals 
and  skilled  nursing  facilities  on  the 
basis  of  billed  charges/set  rates,  cost- 
related  reimbursement  similar  to  that 
used  under  Title  XVIII  of  the  Social 
Eiecurity  Act  (Medicare),  or  prospective 
reimbursement.  CHAMPUS  has 
traditionally  reimbursed  these  providers 
of  care  based  on  the  providers'  billed 
charges.  Largely  because  of  these 
procedures.  CHAMPUS  has  been 
subject  to  rapidly  increasing  costs,  far  in 
excess  of  the  general  rate  of  infiation. 
This  resulted  not  only  from  increases  in 
hospitals'  charges,  but  also  from  the 
shifting  of  costs  as  other  third-party 
payers  implemented  cost-controlling 
reimbursement  procedures. 

B.  Summary  of  Legislation 

1.  Department  of  Defense  Authorization 
Act,  1984 

The  Department  of  Defense 
Authorization  Act,  1984,  Pub.  L.  98-94 
amended  Title  10.  section  1079(j)(2)(A) 
of  the  United  States  Code  and  provided 
CH.AMPUS  with  the  statutory  authority 
to  reimburse  institutional  providers 
based  on  diagnosis-related  groups 
(DRGs).  Specifically,  it  provides  that 
payments  "shall  be  determined  to  the 
extent  practicable  in  accordance  with 
the  same  reimbursement  rules  as  apply 
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lo  payments  to  providers  of  services  of 
the  Sdme  type  under  title  XVIII  of  the 
Social  Security  Act." 

2.  Consolidated  Omnibus  Budget 
Reconciiiation  Act,  1986 

On  Apr;!  7,  1986,  the  President  signed 
the  Consolidated  Omnibus  Budget 
Reconciliation  Act,  Pub.  L  99-272,  which 
contained  a  provision  requiring 
hospitals  which  participate  in  Medicare 
also  to  participate  in  CHAMPL'S  for 
inpatient  services  (see  Section 
1866(a)(l)(J)  of  the  Social  Security  Act, 
42  U.S.C.  1395cc(a)(l)(J)).  Because  of 
questions  regarding  the  effect  of  this 
provision,  the  effective  date  in  section 
9122(b)  of  Pub.  L  99-272,  which  enacted 
section  1866(a)(l)(I),  was  amended  bv 
Pub.  L.  99-514,  section  1895(bJ{6).  which 
was  signed  by  the  President  on  October 
22,  1986.  Section  1866(a!(l)(n  requires  all 
providers  participating  in  Medicare  also 
to  participate  in  CHAMPUS  for  inpatient 
hospital  services  provided  pursuant  to 
admissions  to  hospitals  occurring  on  or 
after  |anuary  1,  1987, 

C.  Summary  of  Proposed  Amendment  to 
Rule 

In  the  proposed  amendment  to  rule, 
we  set  forth  new  regulations  for  the 
CHAMPUS  DRG-based  payment  system 
intended  to  apply  to  inpatient  hospital 
admissions  occurring  on  or  after 
October  1,  1987.  We  described  how  the 
CHAMPUS  system  is  modeled  after  the 
Medicare  Prospective  Payment  System: 
the  applicability  of  the  system,  both  in 
terms  of  services  and  of  hospitals 
affected;  how  the  DRG  weighting  factors 
are  calculated,  how  the  adjusted 
standardized  amount  is  calculated;  how 
adjustments  for  capital  and  medical 
education  costs  are  to  be  made;  and 
how  unusual  cases  (outliers)  are  to  be 
handled.  We  also  described  changes  to 
the  cost-sharing  requirements  for 
beneficiaries  other  than  dependents  of 
active  duty  members.  Additionally,  we 
set  forth  procedures  for  an  admission 
and  quality  review  system  for 
CHAMPUS  inpatient  hospital  claims, 

D.  Number  and  Types  of  Public 
Comment 

We  received  a  total  of  34  individual 
comments  which  raised  a  number  of 
issues.  The  types  and  volume  of 
commenters  were  as  follows: 
— Hospital  Associations — 11 
— Hospitals — 12 
— Medical  Associations — 5 
— Medical  Review  Organizations — 3 
— Third-party  payers — 1 
— State  Governments  and 

Organizations — 2 

We  received  a  number  of  general 
comments  which  do  not  relate  to  any 


particular  provision  of  the  CHAMPUS 
DRG-based  payment  system,  but  relate 
to  the  system  as  a  whole  and  our 
implementation  plans.  W'e  will  address 
those  comments  here  before  we  respond 
to  the  comments  regarding  specific 
sections  of  our  proposed  rule. 

A  number  of  commenters  suggested 
we  delay  implementation  of  the  DRG 
system  until  at  least  October  1988  in 
order  to  allow  hospitals  time  to  prepare 
for  the  changes  and  to  ensure  that 
OCHAMPUS  has  adequate  time  to 
develop  a  comprehensive  database  and 
to  consider  the  public  comments. 

We  think  delay  in  the  implementation 
of  the  DRG  system  is  unnecessary  for 
two  main  reasons:  first,  hospitals  have 
already  adjusted  to  prospective 
payment  under  Medicare,  and  second, 
OCHAMPUS  has  developed  a 
comprehensive  database  with  which  to 
develop  final  weights  and  rates. 

We  think  that  hospitals  have  adjusted 
to  prospective  payment  under  the 
Medicare  system.  As  a  result,  the 
inclusion  of  prospective  payment  for 
CHAMPUS  patients  should  have  a 
minimal  effect  on  hospital  operations. 
The  CHAMPUS  prospective  payment 
system  merely  will  result  in  a  marginal 
increase  in  workload  for  existing 
prospective  payment-related  activities 
in  hospitals  such  as  medical  records, 
billing,  and  utilization  review  activities 
already  conducted  for  Medicare 
patients.  For  many  hospitals,  the  net 
effect  of  CHAMPUS  DRGs  on  hospital 
operations  will  be  positive.  Instead  of 
managing  two  radically  different 
payment  systems  for  government 
beneficiaries  (i.e..  Medicare  and 
CHAMPUS),  in  many  ways  hospitals 
will  have  an  opportunity  to  consolidate 
patient  management,  billing,  and 
medical  records  activities  to  include 
both  CHAMPUS  and  Medicare  patients. 

We  disagree  with  the  assertion  that 
CHAMPUS  has  not  had  adequate  time 
to  develop  a  comprehensive  database. 
The  database  used  for  final  weight  and 
rate  calculations  includes  over  3(X),000 
records  of  all  CHA^,ffUS  claims 
processed  from  July  1, 1986  to  June  30, 
1987,  This  represents  a  full-year  sample 
of  claims  from  the  most  recent  period. 
We  think  that  this  database  will  provide 
the  most  accurate  representation  of 
CHAMPUS  utilization.  The  required 
calculation  methods  necessary  to  derive 
weights  and  rates  have  been  developed 
over  the  pagt  year  and  tested  on  a 
smaller  database.  Final  calculations 
merely  required  the  application  of  these 
methods  to  (he  larger  database. 

In  addition  to  being  unnecessary, 
delaying  implementation  of  the  DRG- 
based  payment  system  would 
contravene  tlear  Congressional  intent 
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that  CHAMPUS  adopt  a  payment 
method  similar  to  that  used  by 
Medicare,  an  intent  repeatedly  and 
consistently  expressed  by  Congress 
since  Medicares  system  was  adopted 
four  years  ago. 

Some  commenters  suggested  that  30 
days  was  not  sufficient  time  to  comment 
on  the  proposed  rule.  The  comment 
period  conforms  to  statutory 
requirements.  Because  of  years  of 
experience  with  the  Medicare  system, 
the  matters  discussed  in  the  proposed 
rule  are  quite  familiar  to  the  health  care 
community.  Thus,  a  30-day  comment 
period  was  quite  adequate  to  permit 
interested  parties  to  consider  the 
proposed  rule  and  provide  substantive 
comments.  The  many  detailed  and 
thorough  comments  we  actually 
received  confirm  this.  Also,  we  received 
no  indication  that  additional  comments 
would  have  been  received,  or  additional 
issues  raised,  had  the  comment  period 
been  longer. 

Some  commenters  mistakenly  believe 
that  CHAMPUS  will  not  pay  the  full 
DRG-based  amount  in  those  cases 
where  a  hospital's  charges  are  less  than 
the  DRG-based  payment  amount.  Since 
this  is  a  basic  tenet  of  DRG-based 
reimbursement,  we  want  to  be  sure  that 
this  misunderstanding  is  clarified. 
Except  for  those  few  cases  which  are 
classified  as  short-stay  outliers,  a 
hospital  will  always  receive  the  full 
DRG-based  payment  regardless  of  its 
costs  or  charges. 

In  the  proposed  rule  we  stated  that 
"we  anticipate  few,  if  any.  changes  in 
hospital  operations  as  a  result  of  our 
implementation  of  the  CHAMPUS  DRG- 
based  payment  system.'  One 
commenter  stated  that  the  DRG-based 
payment  system  would,  indeed,  affect 
operations,  since  hospitals  would  need 
more  extensive  internal  concurrent 
review,  additional  discharge  planning, 
and  more  emphasis  on  claims  coding. 
We  recognize  these  activities  may 
increase  as  a  result  of  our  DRG-based 
payment  system,  but  they  are  not 
required  by  the  system.  Rather  they  are 
a  reaction  to  the  system,  and,  more 
importantly,  will  help  to  ensure  hospital 
efficiency,  which  is  a  major  goal  of  the 
existing  Medicare  system  and  the  new 
CHAMPUS  system. 

Several  commenters  expressed  a 
concern  that  there  could  be  a  disruption 
in  services  to  CHAMPUS  patients  if 
CHAMPUS  is  unable  to  begin  the  timely 
processing  of  claims  on  October  1.  A 
primary  concern  of  OCHAMPUS  is  that 
we  want  a  smooth  transition  to  DRG- 
based  payments  with  no  adverse  impact 
on  providers  or  benefifciaries. 
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We  think  that  all  CHAMPUS  fiscal 
intermediaries  are  adequately  prepared 
to  process  CHAMPUS  claims  under 
DRGs.  Since  CHAMPUS  began 
exploring  the  potential  for  a  prospective 
payment  system,  the  CHAMPUS  fiscal 
intermediaries  have  been  consulted 
periodically  regarding  the  impact  of 
prospective  payment  on  their  current 
claims  payment  procedures.  Moreover, 
all  but  one  of  the  CHAMPUS  fiscal 
intermediaries  currently  process 
Medicare  claims,  making  the  transition 
to  CHAMPUS  prospective  payment 
relatively  simple.  And  finally,  since  the 
release  of  the  proposed  rule,  CHAMPUS 
has  submitted  preliminary  weights, 
rates,  cutoff  thresholds,  and  other 
necessary  payment  procedures  to  the 
intermediaries  so  that  they  could  begin 
revision  of  their  payment  systems.  In 
short,  we  and  the  CHAMPUS  fiscal 
intermediaries  are  confident  that  there 
will  be  a  smooth  transition  from 
payment  based  on  billed  charges  to 
DRGs. 

One  commenter  suggested  we  allow 
our  fiscal  intermediaries  to  automate 
remittance  schedules  on  a  weekly  basis 
rather  than  issuing  individual  checks 
and  explanation  of  benefits  for  every 
claim.  Under  current  procedures,  the 
fiscal  intermediary  can  combine 
multiple  claims  from  the  same  hospital 
into  a  single  remittance.  This  procedure 
will  not  change  under  the  DRG-based 
payment  system  and  should  resolve  the 
concern  of  the  commenter. 

Below  we  briefly  summarize  each  of 
the  major  provisions  of  the  proposed 
amendment  of  rule  on  which  we 
received  comments  and  provide  an 
analysis  of  the  co.Timents  and  our 
responses.  We  have  also  provided  a 
reference  to  each  provision's 
designation  in  the  proposed  rule.  Section 
VI  of  this  preamble  summarizes  the 
changes  we  are  making  to  the  regulation 
as  a  result  of  the  comments  we  received. 

III.  General  Description  of  CHAMPUS 
IJRG-Based  Payment  System 

A.  Modeled  on  Medicare 's  Prospective 
Payment  System  (PPS) 

1.  DRGs  Used  (§  199.14(a){l)(i)(A)) 

The  CHAMPUS  DRG-based  pay  men  I 
system  will  use  the  same  DRGs  used  in 
the  most  recently  available  grouper  for 
the  Medicare  PPS. 

Comment — The  age  breakdown  m  the 
Medicare  DRG  system  is  only  show^n  as 
17  and  below.  For  children's  hospitals  it 
is  necessary  to  have  a  more  specific 
breakdown  in  ages,  as  the  difference  in 
levels  of  care  between  a  one-year-old 
and  a  12-year-old  will  vary  significantly 

Response — We  realize  this  problem 
may  be  acute  for  children's  hospitals 


and,  as  Medicare,  we  have  decided  to 
exempt  children's  hospitals  from  the 
CHAMPUS  DRG  system  at  this  time.  We 
intend  to  study  the  issue  further  and 
bring  these  hospitals  into  the  system  at 
a  later  date. 

2.  Assignment  of  Discharges  to  DRGs 
(§  199.14(a)(l)[i)(B)) 

CHAMPUS  will  use  the  Health  Care 
Financing  Administration  (HCFA)  FY 
1987  "Grouper"  program  to  classify 
specific  hospital  discharges  within 
DRGs,  so  that  each  discharge  is 
assigned  to  a  DRG  based  on  the 
patient's  age,  sex,  principal  diagnosis, 
secondary  diagnoses,  procedures 
performed  and  discharge  status.  In 
addition,  when  the  discharge  data 
submitted  by  a  hospital  show  a  surgical 
procedure  unrelated  to  a  patient's 
principal  diagnosis,  the  bill  will  be 
returned  to  the  hospital  for  validation 
and  verification. 

Comment— T\\e  CHAMPUS  DRG- 
based  payment  system  should  always 
use  the  Grouper  program  which  is 
currently  used  under  the  PPS. 

Response— In  general,  CHAMPUS 
intends  to  use  the  most  recently 
available  HCFA  Grouper  program. 
Currently,  the  most  recently  available 
program  is  the  FY  1987  Grouper  which 
we  are  using  for  FY  1988.  For  future 
years,  HCFA  revisions  to  its  Grouper 
will  be  adopted  by  CHAMPUS  as  soon 
as  practicable  following  availability  of 
the  Grouper. 

Comment — It  is  unnecessary  to  verify 
the  diagnosis  and  procedure  codes  for 
claims  grouped  into  DRG  468  (unrelated 
operating  room  procedure),  especially 
since  these  claims  are  later  reviewed  by 
the  Peer  Review  Organization  (PRO). 

Response — We  do  not  believe  this  is 
unnecessary.  Since,  by  definition,  there 
is  something  unusual  about  the  claim 
data  for  a  DRG  468,  we  believe  it  is 
prudent  to  verify  the  data  initially  to 
avoid  payment  errors.  However,  we 
have  modified  this  requirement  to  make 
it  less  of  a  burden  on  hospitals.  We  will 
require  only  that  the  fiscal  intermediary 
review  such  claims. 

B  Beneficiary  Eligibility 

If  a  beneficiary  is  eligible  for 
CHAMPUS  coverage  during  any  part  of 
his/her  inpatient  confinement,  the  claim 
shall  be  processed  as  if  the  beneficiary 
were  eligible  for  the  entire  stay.  The 
beneficiary's  cost-sharing  status  is  to  be 
determined  based  on  his/her  sponsor's 
status  at  the  time  of  admission. 

Comment — The  rule  should  specify 
whether  the  fiscal  intermediary  of  the 
PRO  IS  responsible  for  determining  a 
beneficiary's  status. 


Response — This  determination  is 
always  the  responsibility  of  the  FI  and 
must  be  made  prior  to  payment  of  the 
claim. 

C  Basis  of  Payment 

1.  Payment  on  a  Per  Discharge  Basis 
(§199.14(a)(l)(i){C)(2)) 

Under  the  CHAMPUS  DRG-based 
payment  system,  hospitals  are  paid  a 
predetermined  amount  per  discharge  for 
inpatient  hospital  services. 

Com/ne/?/— OCHAMPUS  should  have 
a  provision  which  permits  interim 
payments  on  long  lengths-of-stay. 

Response — In  general,  we  have 
modeled  the  CHAMPUS  DRG-based 
payment  system  on  the  Medicare 
system.  Medicare  intends  to  eliminate 
interim  payments  on  long  stay  outliers. 
Therefore,  we  intend  to  follow  this 
policy. 

2.  Discharges  and  Transfers 

a.  Discharges 
(§199.14(a)(ll(i)(C)(6)(i)).  In  this  section 
we  listed  those  actions  which  qualify  as 
discharges  and  are  eligible  for  full  DRG- 
based  payment. 

Comment — A  transfer  from  the  care  of 
a  hospital  included  under  the 
CHAMPUS  DRG-based  payment  system 
to  a  hospital  or  unit  that  is  excluded 
from  the  system  is  classified  as  a 
transfer,  but  it  should  be  a  discharge. 

Response — We  agree.  This  is  a 
discharge  under  the  Medicare  PPS,  and 
this  was  an  error  in  our  proposed  rule. 
We  have  made  the  change  to  classify 
such  actions  as  discharges. 

b.  Payment  to  a  hospital  transferring 
an  inpatient  to  another  hospital 

(§  199.14(a)(lj(i}(C)(6j(ivj).  In  the  case  of 
a  transfer,  the  transferring  hospital  is  to 
be  paid  a  per  diem  rate  not  to  exceed 
the  DRG-based  payment  that  would 
have  been  paid  if  the  patient  had  been 
discharged  to  another  setting. 

Comment — The  method  of 
reimbursement  for  transfers  has  not 
been  addressed  in  a  manner  to  assure 
adequate  payment  in  the  case  of 
multiple  transfers  of  a  patient  among 
various  hospitals. 

Response — We  have  revised  the 
language  to  specifically  indicate  that 
transferring  hospitals  can  receive 
additional  payment  for  cases  which 
meet  the  criteria  for  long-stay  or  cost 
outliners. 

Comment — Transfers  to  military 
treatment  facilities  (MTTs)  should  be 
classified  as  discharges  rather  than  as 
transfers. 

Response — MTFs  have  the  primary 
responsibility  and  statutory  requirement 
to  provide  care  to  CHAMPUS 
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beneficiaries  when  space  is  available. 
Transfers  to  hospitals  e,\c!uded  from  the 
CH.-\MPUS  DRG-based  payment  system 
are  considered  discharges  because  the 
transferred  patient  receives  subsequent 
care  in  a  facility  that  is  organized  for 
treatment  of  conditions  distinctly  unlike 
treatment  provided  in  the  non-exempt 
acute  care  facility.  In  the  case  of  a 
transfer  to  an  MTF,  however,  the  patient 
will  receive  continuing  care  compc'     '^le 
to  that  received  in  the  non-exempt  ajute 
care  transferring  hospital.  Therefore, 
transfers  of  this  nature  will  be  treated 
just  as  if  the  hospital  transferred  the 
patient  to  another  non-exempt  acute 
care  facility.  That  is,  the  transferring 
hospital  will  be  paid  a  DRG-specific  per 
diem  amount. 

Comment — Currently,  emergency 
room  physicians  must  contact  the  MTF 
for  permission  to  admit  all  patients  in 
distress,  but  not  in  a  life  threatening 
status.  Will  there  be  any  consideration 
given  to  reducing  these  emergency  room 
transfers  under  DRG  payment? 

Response— AW  CHAMPUS 
beneficiaries  who  live  v;ithin  catchment 
areas  of  MTFs  are  required  to  first  seek 
inpatient  care  in  the  MTF  before  going 
to  a  civilian  hospital.  That  is  the  purpose 
of  the  requirement  cited  in  this 
comment,  and  it  will  not  change  as  a 
result  of  DRG-based  reimbursement. 
Thus,  if  the  MTF  can  treat  the  patient, 
the  patient  will  be  required  to  go  to  the 
MTF  for  inpatient  services,  and  the 
civilian  hospital  will  be  reimbursed  only 
for  the  emergency  room  services  on  an 
outpatient  basis. 

3.  Applicability  of  the  DRG  System 

a.  Areas  affected 

(§  lP9.t4(al(l)(ii)(A)J.  The  CHAMPUS 
DRG-based  payment  system  shall  apply 
to  hospitals'  services  in  the  fifty  slates, 
the  District  of  Columbia,  and  Puerto 
Rico.  There  are  no  exemptions  for 
services  in  states  which  have 
implemented  a  separate  DRG-based 
payment  system  or  similar  payment 
system  in  order  to  control  costs. 

Comment — The  proposed  rule  states 
that  the  CHAMPUS  DRG-based 
payment  system  will  be  applicable  to 
the  six  CHAMPUS  Reform  Initiative 
(CRI)  demonstration  states.  The  CRl 
request  for  proposals  allows  contractors 
to  use  their  own  reimbursement  system 
for  CI  lAMPUS  Prime. 

Response — DRG-based 
reimbursement  will  still  be  required  in 
the  demonstration  states  for  all  claims 
which  are  not  CHAMPUS  Prime,  as  it 
will  apply  to  all  standard  CH.'WIPUS 
claims  nationwide.  Within  CH.'WIPUS 
Prime,  contractors  can  use  the 
CHAMPUS  DRG  system  or  any  other 


reimbursement  system,  subject  to  the 
requirements  of  the  CRI  contracts. 

Comment — Any  state  payment  system 
granted  a  federal  waiver  for  the 
purposes  of  Medicare  reimbursement 
should  be  automatically  exempt  from 
the  CHAMPUS  system. 

Response — The  intent  of  not  granting 
waivers  to  individual  states  was  to 
ensure  uniformity  of  payments 
throughout  the  country  and  to  ensure 
that  payments  in  all  states  would  be 
adequately  controlled.  The  comments 
we  received  argued  persuasively  that 
the  cost  controls  in  those  states  exempt 
from  the  Medicare  PPS  are  adequate  to 
ensure  savings  comparable  to  the 
CHAMPUS  DRlG-based  payment 
system.  Moreover,  it  would  be 
disruptive  if  a  ♦ingle  payer,  particularly 
a  major  Federj  payer,  chose  to  exempt 
their  beneficia(ies  from  the  state  system. 
As  a  result,  we  have  revised  our 
position  to  allow  states  to  be  exempt 
from  the  CHAMPUS  DRG-based 
payment  systcip  under  the  following 
circumstances:! 

1.  The  State  jiust  be  exempt  from  the 
Medicare  PPS; 

2.  The  State  iiust  request,  in  writing, 
that  it  be  exembl  from  the  CHAMPUS 
DRG-based  pajment  system;  and 

3.  Payments  In  the  State  must  continue 
to  be  at  a  level  [to  maintain  savings 
comparable  to  those  which  would  be 
achieved  undei!  the  CHAMPUS  DRG- 
based  paymenS  system.  This  exemption 
is  based  on  SE\ings  achieved  under 
Medicare,  but  Because  of  the  differences 
in  beneficiary  oopulations  betv/een 
Medicare  and  aH.^MPUS.  savings  under 
Medicare  mighj  not  accrue  to 
CHAMPUS.  Thbs.  while  a  State  may  be 
initially  exempt  from  the  CHAMPUS 
system,  we  will  continue  to  monitor 
reimbursementjievels  in  the  state  to 
ensure  that  the^  do  not  exceed  those 
under  the  CHAMPUS  DRG-based 
payment  systei^i.  If  they  do  exceed  that 
level,  we  will  wfork  with  the  State  to 
resolve  the  problem.  However,  if  a 
satisfactory  soliition  cannot  be  found. 
OCHAMPUS  wrill  terminate  the 
exemption  afi^;r  due  notice  has  been 
given  to  the  s'ate. 

At  this  time,  jt  appears  that  at  least 
one  State,  Maryland,  seeks  such  an 
exemption.  Such  a  request  will  be 
considered  based  on  these  criteria  and 
will  likely  be  approved. 

b.  Services  exempt  from  the 
CHAMPUS  DRG-based  payment  system 
(§  199.U(a)(lj(ii)(C).  In  this  section  we 
provided  a  list  of  specific  services 
which,  even  if  provided  in  a  hospital 
subject  to  the  CHAMPUS  DRG-based 
payment  system,  are  exempt  from  the 
DRG  system. 


UM  I 


Comment — There  is  no  distinction 
between  the  extremely  low  birth  weight 
patient  and  those  with  a  higher  birth 
weight  but  who  are  still  classified  as 
premature.  The  neonatal  DRGs  do  not 
have  the  ability  to  accommodate  the 
wide  variations  in  case  mix  seventy. 

Response — We  believe  that  any 
significant  classification  problem  with 
the  neonate  DRGs  occurs  primarily  at 
Children's  Hospitals  which  we  are 
exempting  from  the  CHAMPUS  DRG- 
based  payment  system  at  this  time. 
Neonates  at  other  hospitals  will  be 
included  in  the  system.  We  have 
examined  the  CHAMPUS  data  and 
found  that  the  impact  of  neonate  DRGs 
on  hospitals  other  than  children's 
hospitals  is  no  greater,  and  maybe  even 
less,  than  that  of  other  DRGs.  For  large 
teaching  hospitals,  which  have  only  ten 
percent  of  the  CHAMPUS  neonate  cases 
outside  children's  hospitals,  the  impact 
is  not  significantly  greater  than  for  other 
DRGs.  We  will  pay  particular  attention 
to  the  neonate  issue  as  we  analyze 
CHAMPUS  experience  under  this 
system. 

Comment — Medicare  intends  to 
implement  alcohol/drug  abuse  DRGs 
and  stop  exempting  such  hospitals  and 
units.  Will  OCHAMPUS  do  likewise? 

Response — We  are  aware  of 
Medicare's  proposed  change.  However, 
we  believe  it  would  be  premature  for 
CHAMPUS  to  also  implement  these 
DRGs  at  this  time  because  unlike  other 
diagnostic  categories  we  cannot  be 
certain  that  the  nature  of  alcohol  and 
drug  abuse  treatment,  and  its 
classification,  is  comparable  for  both  the 
CHAMPUS  and  Medicare  beneficiary 
groups.  Over  the  next  few  months  we 
intend  to  examine  the  Medicare  changes 
and  evaluate  them  in  terms  of 
CHAMPUS  beneficiaries  and  determine 
whether  it  would  be  appropriate  to 
adopt  the  Medicare  classification 
changes  for  the  CH.AMPUS  population 
or  develop  a  CHAMPUS-specific  DRG 
approach. 

Comment — The  proposed  rule  implies 
that  only  hospitals  may  bill  for  services 
of  hospital-based  physicians,  but  it 
should  depend  on  the  financial 
arrangement  between  the  physician  and 
the  hospital. 

Response — A  hospital  is  required  to 
bill  for  services  of  hospital-based 
physicians  if  the  physician  is  employed 
by  or  under  contract  to  the  hospital. 
This  requires  that  the  hospital  pay  the 
physician.  However,  if  the  hospital- 
based  physician  merely  has  an 
agreement  with  the  hospital  to  provide 
services  with  no  requirement  that  the 
hospital  reimburse  the  physician,  the 
physician  may  bill  CHAMPUS  for  his  or 
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her  services.  We  will  reword  this 
section  to  ensure  that  this  is  clear. 

Comment — The  proposed  rule 
apparently  includes  nurse  anesthesia 
services  within  the  DRG  amount.  This  is 
a  significant  departure  from  the  way 
they  are  reimbursed  under  Medicare. 
The  rule  should  be  amended  to  provide 
for  payment  for  nurse  anesthesia 
services  outside  of  the  DRG  system. 

Response — When  we  prepared  the 
proposed  rule  we  were  unaware  that 
Medicare  had  changed  from  its  initial 
intention  to  include  nurse  anesthetists  in 
the  DRG  payment.  We  will  include  a 
new  section  which  e.xemp!s  nurse 
anesthetists  from  our  DRG  system  and 
permits  hospitals  to  bill  separately  for 
their  services.  We  are  aware  that 
Medicare  intends  to  reimburse  the.m  as 
a  cost  passthrough  until  October  1989, 
but  CHAMPUS  has  no  comparable  cost- 
reporting  system.  Therefore,  we  are 
allowing  hospitals  to  bill  separately 
which  conforms  to  the  procedures 
Medicare  will  use  beginning  in  1989. 

Comment — Bone  marrow 
traivsplantation  and  .MDs  should  be 
exempt  from  the  CH/WIPl'S  DRG-based 
payment  system. 

Response — Bone  marrow 
transplantation  has  been  an  accepted 
medical  practice  for  sufficient  time  so 
that  procedures  and  charges  are 
stablized.  Therefore,  DRG-based 
payment  amounts  accurately  reflect 
average  costs.  Most  admissions  of  AlDs 
patients  are  not  for  treat.Tient  of  AIDs 
itself,  but  rather  such  patients  are 
generally  admitted  for  a  complication  of 
AIDs  which  would  be  identifiable  in  our 
DRG  system.  Thus,  for  the  present  time 
the  DRG  system  appears  able  to  deal 
fairly  and  appropriately  with  medical 
care  for  AIDs  and  .'MDS-related 
conditions.  However,  we  will  continue 
to  monitor  developments  in  this  regard 
and  will  be  ready  to  make  revisions  in 
the  future,  if  appropriate. 

c.  Hospitals  subject  to  the  CHAMPUS 
DRG-based pavment  system 
(§  199.U(n)(lj[ii}(D}l.  All  hospitals 
within  the  fifty  states,  the  District  of 
Columbia,  and  Puerto  Rico  which  are 
certified  to  provide  services  to 
CHAMPUS  beneficiaries  are  subject  to 
the  DRG-based  payment  system  except 
for  certain  types  of  hospitals  or  units 
which  are  identified. 

Comment — Children's  hospitals  were 
specifically  excluded  from  the  Medicare 
DRG-based  system  due  to  the 
inadequacies  of  DRGs  for  classifying 
children's  conditions.  The  DRG 
classification  system  does  not 
distinguish  the  more  complex  and 
resource  intensive  children's  conditions 
which  are  treated  by  children's  and/or 
large  teaching  hospitals  Therefore. 


including  them  would  seriously 
underfund  costs  for  treating  these 
children.  They  should  be  exempt. 

Response — We  have  examined 
CHAMPUS  data  relating  to  the  charges 
of  children's  hospitals,  large  teaching 
hospitals  and  other  short-term  acute- 
care  hospitals.  Our  analysis  showed  that 
when  charges  are  adjusted  for  wage, 
teaching  activity,  and  case  mix 
differences,  the  a\erage  charge  per 
pediatric  case  for  children's  hospitals  is 
significantly  higher  than  the  national 
average.  Large  teaching  hospitals  and 
other  acute-care  hospitals'  average 
charges,  however,  did  not  significantly 
vary  from  the  national  average  charge 
per  pediatric  case.  Therefore,  we  will 
exempt  chidren's  hospitals  from  the 
CHAMPUS  DRG-based  payment  system 
because  of  their  unique  circumstances. 

In  order  to  be  exempt,  the  hospital 
must  be  exempt  under  the  Medicare 
PPS,  or  if  it  is  not  a  Medicare  provider,  it 
must  meet  the  same  criteria  required  for 
exemption  under  the  Medicare  PPS. 
However,  we  believe  the  CHAMPUS 
DRG-based  payment  system  can  be 
modified  to  accommodate  children's 
hospitals,  and  we  intend  to  review  this 
area  so  that  children's  hosptials  can  be 
incorporated  into  our  DRG  system  in  the 
future.  We  will  also  welcome  any  input 
from  interested  organizations  in  this 
regard. 

Comment — How  will  exempt  facilities 
be  reimbursed? 

Response — Hospitals  or  units  which 
are  exempt  from  the  CHAMPUS  DRG- 
based  payment  system  will  be 
reimbursed  just  as  they  have  been  in  the 
past — that  is.  based  on  their  billed 
charges. 

IV.  Determination  of  Payment  Amounts 

(§199.]4(.^jriHiii|l 

The  actual  payment  for  an  individual 
claim  under  the  CHAMPUS  DRG-based 
payment  system  is  calculated  by 
multiplying  the  adjusted  standardized 
amount  by  a  weighting  factor  specific  to 
each  DRG.  The  adjusted  standardized 
amounts  and  the  DRG  weights  shall  be 
calculated  from  a  database  of 
CHAMPUS  claims  covering  at  least 
twelve  (12)  months. 

We  used  the  following  procedures  to 
develop  the  database.  CHAMPUS  used 
the  same  database  to  calculate  both  the 
DRG  weights  and  the  adjusted 
standardized  amounts  (ASA).  The  data 
consisted  of  all  CHAMPUS  inpatient 
claims  processed  during  a  12-month 
period  from  July  1.  1986,  through  June  30, 
1987.  The  data  are  in  UB-&2  record 
format  submitted  by  CHAMPUS  fiscal 
intermediaries. 

The  database  includes  only  those 
services  and  hospitals  that  will  be 


subject  to  DRG  reimbursement. 
Moreover,  data  errors  were  removed 
from  the  database. 

Comment — It  is  necessary  to  have  the 
final  weights  and  rates  in  order  to 
evaluate  the  impact  of  the  system. 

Response — In  order  to  ensure  that  the 
final  weights  and  rates  are  based  on  the 
most  recent  possible  data,  we  are  using 
a  database  covering  July  1,  1986.  through 
June  30, 1987.  As  a  result,  the  final 
weights  and  rates  were  not  available 
when  the  proposed  rule  was  published. 
However,  we  did  calculate  preliminary 
weights  and  rates  from  an  earlier  and 
more  abbreviated  database,  and  we 
included  the  resultant  adjusted 
standardized  amount  and  a  sample  of 
weights  in  the  proposed  rule.  This  was 
certainly  sufficient  to  give  interested 
parties  a  good  understanding  of  the 
impact  of  the  proposed  rule  on  actual 
pajTnent  amounts,  providing  additional 
perspective  to  aid  in  consideration  of 
the  methodology  described  in  the  rule. 
We  also  provided  a  complete  list  of  the 
preliminary  weights  to  anyone  who 
requested  it.  The  final  weights  and  rales 
are  attached  to  this  final  rule  for 
information  (Tables  1  and  2). 
Subsequent  changes  to  the  weights  and 
rates  will  be  published  as  a  notice  in  the 
Federal  Register. 

Comment — Several  commenters 
questioned  if  the  data  used  in  the 
database  are  reliable. 

Response — In  our  view,  there  are 
three  components  of  data  reliability:  The 
technical  adequacy  of  the  sample,  the 
accuracy  of  diagnosis  and  procedure 
coding,  and  the  reliability  of  the  billed 
charge  amounts  on  the  bill. 

We  think  that  the  database  is 
technically  adequate,  because  it  consists 
of  all  CHAMPUS  claims  processed  from 
July  1. 1986.  through  June  30. 1987. 

The  database  used  for  the  final  weight 
and  adjusted  standardized  amount 
(ASA)  calculations  also  has  been  edited 
for  duplicate  records,  total  charge 
errors,  interim  bills,  combined  bills  for 
mother  and  newborn  services,  and 
admission  and  discharge  dale  errors. 
Moreover,  all  records  without  valid 
diagnoses  and  procedure  codes  were 
eliminated  from  the  database.  In  short, 
the  final  database  represents  a  "clean" 
set  of  records  for  the  most  recently 
available  full  year  period  of  CHAMPUS 
claims.  We  feel  that  a  dataset  of  this 
type  will  result  in  reliable  and  accurate 
weights  and  ASA. 

We  think  that  the  diagnosis  and 
procedure  codes  are  accurate,  because 
they  are  completed  by  medical  record 
tehnicians  that  conduct  the  same  coding 
for  Medicare  discharges. 


! 
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Finally,  we  are  confident  that  the 
amount  recorded  on  the  bill  is  the  actual 
billed  charges,  because  the  data  reflect 
amounts  paid  to  hospitals,  including 
claims  adjustments. 

Comment — The  proposed  October  1 
effective  date  does  not  permit 
CHAMPUS  to  develop  a  comprehensive 
database  for  use  in  the  calculation  of 
weights  and  the  adjusted  standardized 
amount  (ASA).  Moreover,  there  isn't 
sufficient  time  between  the  end  of  the 
database  period  and  the  effective  date 
to  calculate  the  weights  and  rates. 

Response— OCHAWPUS  has  been 
v\orkmg  on  development  of  a  DRG- 
tuised  payment  system  since  early  1984. 
A  significant  part  of  this  effort  has  been 
to  develop  a  comprehensive  and 
accurate  database  from  CHAMPUS 
claims  which  could  be  used  to  calculate 
(he  weights  and  ASA.  We  have  also 
previously  developed  the  programming 
nccfssary  to  calculate  the  weights  and 
.-\S.\.  Therefore,  the  October  1  effective 
date  will  have  no  detrimental  effect  on 
the  comprehensiveness  of  the  database 
nor  on  the  ability  to  timely  calculate  the 
weights  and  ASA. 

Cc;m/77e;)/— Since  CHAMPUS  is 
ending  the  database  with  June  30,  the 
database  will  not  contain  adequate  data 
on  long  lengths-of-stay. 

Response — The  database  is  comprised 
of  claims  processed  during  the  subject 
period  and  includes  final  bills.  While 
long  stays  which  are  not  completed  as  of 
lune  30  will  not  be  included  in  the 
database,  any  stays  which  began  prior 
to  July  1,  1986,  but  finished  during  the 
database  period  will  be  included.  There 
is  no  reason  to  believe  these  will  not  be 
comparable.  Thus,  long  stays  will  be 
adequately  represented  in  the  database. 

A  ORG  Weighting  Factors 

1.  Calculation  of  DRC  Weights 

|U99.14fa)(l)(iii)(A)) 

The  CHAMPUS  DRC  weights  will  be 
discharge-weighted.  Specifically,  the 
(is  nominator  used  to  calculate  each 
weight  represents  the  national  average 
charge  per  discharge  for  the  average 
patient.  If  there  are  any  DRGs  which 
have  fewer  than  ten  occurrences  in  the 
database,  we  will  use  the  Medicare 
weight  until  we  are  able  to  develop  a 
weight  based  on  CHAMPUS  data. 

Comment — Use  of  a  national  average 
charge  per  discharge  for  the  weighting 
denominator,  rather  than  working  on  a 
regional  or  per  hospital  basis,  will  have 
an  adverse  effect. 

Response — In  response  to  the 
inequities  resulting  from  other  weighting 
methodologies.  Congress  required 
Medicare  to  adopt  the  discharge- 
weighted  weights  and  rates  in  FY  1988 


(section  1886(d)(3)(A)  of  the  Social 
Security  Act,  as  amended  by  section 
9302(c)  of  Pub.  L.  99-509).  Similarly. 
CHAMPUS  will  discharge  weight  its 
weights  and  rates. 

Comment — Several  commenters 
questioned  whether  CHAMPUS  would 
be  able  to  calculate  accurate  weights  for 
all  DRGs,  or  if  some  DRGs  would  have 
insufficient  data  from  which  to  develop 
a  weight. 

Response — We  recognize  this  as  a 
potential  problem.  In  the  proposed  rule 
we  proposed  using  the  Medicare  weight 
in  those  cases  where  there  were  no 
occurrences  of  a  ORG  in  the  database, 
and  in  the  preliminary  database  this 
occurred  only  twice.  However,  we 
realize  that  a  weight  for  a  ORG  with 
only  a  very  fev,'  occurrences  could  be 
skewed.  Therefore,  in  the  calculation  of 
the  final  weights  we  have  elected  to  use 
the  Medicare  weight  for  any  DRG  with 
fewer  than  ten  occurrences  in  the 
database.  We  believe  this  action  is 
justified.  First,  it  will  ensure  that  all 
DRG  weights  are  calculated  from  an 
adequate  database.  Second,  our  analysis 
of  CHAMPUS  weights  compared  to 
Medicare  weights  indicates  that  on 
average  they  are  very  similar.  Third,  we 
expect  very  few,  if  any,  DRGs  to  be 
affected  by  this. 

B.  Calculation  of  the  Adjusted 
Standardized  Amount 
(§199.14(a)(Vtiiil(C)] 

The  adjusted  standardized  amount 
(ASA)  represents  the  adjusted  average 
operating  cost  for  treating  all 
CHAMPUS  beneficiaries  in  all  DRGs 
during  the  database  period.  The  ASA 
does  not  include  any  regional  or 
hospital-specific  operating  cost 
elements,  nor  does  it  contain  an  urban/ 
rural  distinction. 

Comment — Unlike  the  Medicare  PPS, 
CHAMPUS  payment  amounts  will  not 
be  adjusted  for  differences  in  prevailing 
wage  levels.  This  is  inappropriate. 
Wages  differ  significantly  across 
Metropolitan  Statistical  Areas  (MSAs) 
and  slates,  reflecting  a  variety  of  factors 
beyond  the  control  of  the  individual 
hospital. 

Response — ^This  was  one  of  the  most 
frequent  comments.  We  believe  that  a 
DRG-based  payment  system,  whose 
central  premise  is  payment  based  on 
averages,  should  contain  few,  if  any, 
adjustments  to  the  payment  amounts. 
Nevertheless,  v\e  recognize  that  wages, 
although  by  no  means  completely 
beyond  the  control  of  hospitals, 
-onstitute  a  large  part  of  hospital  costs 
and  vary  considerably  from  area  to 
area.  The  final  rule,  therefore,  in  a 
significant  change  from  the  proposed 
rule,  provides  for  use  of  the  Medicare 


area  wage  indexes  in  the  CHAMPUS 
DRG-based  payment  system. 

Medicare  finds  that  after  adjusting 
payments  for  differences  in  area  wage 
levels,  significant  differences  in 
payments  still  exist  between  urban  and 
rural  hospitals.  Our  analysis  of 
CHAMPUS  claims  shows  that  afier 
adjusting  CHAMPUS  DRG  payments  for 
area  wages,  the  gap  between  urban  and 
rural  payments  is  substantially 
narrowed  by  still  warrants  an  urban/ 
rural  differentiation  in  the  payment 
system.  We  have,  therefore,  included  the 
use  of  separate  urban  and  rural  adjusted 
standardized  amounts  in  the  final  rule. 

1.  Apply  the  Cost  to  Charge  Rafio 
(§199.14(a){l){iii)(C)(l)) 

Each  charge  used  in  the  calculation  of 
the  ASA  is  to  be  reduced  to  a 
representative  cost  by  using  the 
Medicare  cost  to  charge  ratio  which  was 
published  in  the  Federal  Register  on 
September  3, 1986  (p.  31523). 

Co/77me/7/— CHAMPUS  patients  will 
probably  have  a  different  utilization 
pattern  than  Medicare  patients. 
Therefore,  the  ratio  is  not  applicable  to 
CHAMPUS. 

Response — CHAMPUS  patients  have 
a  different  distribution  of  diagnoses  than 
Medicare  patients.  CHAMPUS  patients, 
however,  due  to  the  fact  that  they  are  a 
younger  and  healthier  population  than 
Medicare  patients,  require  less  resource 
intensity  for  the  same  serv  ices  provided 
to  Medicare  patients.  For  example, 
hospitals  generally  post  the  same  room 
charge  for  all  patients,  some  of  the 
services  provided  in  this  charge  include 
general  nursing  care  and  supervision 
unrelated  to  specific  procedures.  In  this 
instance,  CHAMPUS  patients  would 
require  less  general  nursing  care  than  a 
more  elderly  Medicare  patient. 
Therefore,  the  actual  cost  or  labor 
intensity  required  per  CHAMPUS 
patient  would  be  lower  than  that 
required  of  a  Medicare  patient. 

The  Medicare  cost-to-charge  ratio  has 
been  derived  from  extensive  research 
and  analysis  of  actual  hospital  cost 
reports.  Additionally,  diagnosis-specific 
cost  for  the  CHAMPUS  population  are 
not  available.  We  think  the  Medicare 
cost-to-charge  ratio  is  the  best  measure 
of  the  relation  of  hospital  costs  to 
charges  that  is  currently  available. 

2.  Increase  for  Bad  Debts 
(§199.14(a)(l)(iii){G)(2)) 

The  base  standardized  amount  shall 
be  increased  by  .01  in  order  to  reimburse 
hospitals  for  bad  debt  expenses 
attributable  to  CHAMPUS  beneficiaries. 

Comment — Bad  debt  on  required 
copayments  is  not  uniformly  distributed. 
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some  hospitals  have  higher  bad  debt 
levels  which  should  be  recognized  by 
CHAMPUS,  CHAMPUS  should  pay 
actual  costs  or  collect  cost-shares 
themselves. 

Response— In  the  past,  Ch'AMPUS 
has  not  reimbursed  hospitals  for  bad 
debt  on  beneficiary  cost-sharing  and 
deductibles.  We  think  that  the  inclusion 
cf  the  same  add-on  for  bad  debt  to  every 
URG  payment  is  generous  given  our  past 
policy.  Under  this  policy,  hospitals  will 
be  paid  prospectively  for  bad  debt 
expenses  for  every  CHAMPUS 
discharge  through  a  1  percentage  point 
cdd-on  to  the  cost-to-charge  ratio. 

1.5X 


Moreover,  since  the  large  majority  of  our 
retiree  beneficiaries  have  either  other 
insurance  which  is  primary  or 
supplemental  insurance,  we  are 
confident  that  the  allowance  is  fair  and 
reasonable.  Collection  of  beneficiary 
cost-shares  and  deductibles  has 
traditionally  been  a  hospital  function 
and  is  done  for  nearly  all  third-party 
payers. 

3.  Preliminary  Teaching  Standardized 
Amounts  (§  199.14(a)(l)(iii)(C)(5]) 

A  separate  standardized  amount  shall 
be  calculated  for  each  teaching  hospital 
to  reimburse  for  indirect  medical 


education  expenses.  This  will  be  done 
by  using  a  hospital-specific  indirect 
medical  education  factor  calculated  in 
accordance  with  Medicare  procedures. 

Although  we  received  no  written 
comments  on  this,  we  believe  a  change 
from  our  proposed  rule  is  warranted. 
Medicare  has  changed  its  indirect 
medical  education  formula  to  account 
for  an  adjustment  for  disproportionate 
share  hospitals.  This  adjustment  is 
scheduled  to  end  September  30, 1989. 
Since  CHAMPUS  has  no 
disproportionate  share  provision,  we 
believe  immediate  use  of  the  following 
revised  formula  is  proper. 


11'°- 


number  of  interns  +■  residents 
number  of  beds 


.5795-1.0 


Medicare  has  proposed  that  Congress 
reduce  the  indirect  medical  education 
factor  in  recognition  of  the  fact  that  the 
current  formula  significantly 
overcompensates  hospitals  for  these 
costs.  CHAMPUS  is  in  agreement  with 
the  Medicare  proposal,  but  in  order  to 
remain  consisent  with  the  current 
Medicare  program,  CHAMPUS  will  use 
the  above  formula  at  this  time.  Should 
Congress  adopt  the  Medicare  proposal. 
CHAMPUS  will  revise  its  formula 
accordingly. 

4.  Updating  the  Adjusted  Standardized 
Amount  (§  19g,14(a)(l)(iiij(C](7)! 

Beginning  in  FY  1989.  the  AS.A  will  be 
updated  by  the  Medicare  annual  update 
factor,  unless  the  adjusted  standardized 
amount  is  recalculated. 

Comment — It  is  inappropriate  to  use 
the  .Medicare  update  factor.  CHAMPUS 
should  use  the  market  basket  rate  of 
increase. 

Response — We  think  it  is  important 
that  the  government  promulgate  a 
uniform  DRG  update  factor  for  both 
DRG  systems.  Medicare  and 
CHAMPUS.  Congress  establishes  this 
factor  each  year  after  considering  input 
from  PROP.AC.  the  health  care  industry, 
and  HCFA.  We  will  comply  with  the 
Congressionally-approved  update  factor. 

C.  Adjustments  to  the  DRG-Based 
Payment  Amounts  (§  199.14(a)(l)(iv)) 

Anv  hospital  subject  to  the 
CHAMPUS  DRG-based  payment  system 
can  be  reimbursed  for  allowed  capital 
and  direct  medical  education  costs  upon 
request.  Payment  for  these  costs  will  be 
made  annually  based  on  the  ratio  of 
CHAMPUS  inpatient  days  to  total 
inpatient  days. 

We  have  revised  this  provision  in  the 
final  rule.  In  order  to  conform  to  the 


current  statutory  requirements  for 
Medicare,  the  calculated  payment  for 

capital  costs  will  be  reduced  by  7%  for 
Vy  1988.  If  Medicare  changes  this 
reduction  percentage  m  the  future, 
CH.AMPUS  reserves  the  right  to  conform 
to  the  Medicare  change. 

Comment — Payment  of  capital  and 
direct  medical  education  costs  annually 
is  inequitable  and  will  hurt  hospitals' 
cash  flow,  since  they  must  service  their 
debt  and  pay  operating  bills  timely. 

Response — The  payments  for  these 
items  will  be  sufficiently  small, 
particularly  relative  to  total  hospital 
revenues,  that  the  administrative  cost  of 
more  frequent  payments  is  not  justified. 
Moreover,  CHAMPUS  does  not  have 
hospital  cost  information  with  which  to 
formulate  accurate  estimates  of  interim 
payments  for  capital  and  direct  medical 
education. 

1.  Information  Necessary  for  Payment  of 
Capital  and  Direct  Medical  Education 
Costs  (§199.14(a)(l){iv)(C)) 

In  order  to  be  reimbursed  for  allowed 
capital  and  direct  medical  education 
costs,  a  hospital  must  submit  a  report  of 
its  incurred  costs  to  the  CHAMPUS 
fiscal  intermedian,'.  The  report  must 
cover  the  same  period  as  the  hospital's 
Medicare  cost-reporting  period  and  must 
be  submitted  within  three  months  of  the 
end  of  that  period. 

Comment— The  CHAMPUS  DRG- 
based  payment  system  adds  additional 
reporting  requirements.  The  last  thing 
hospitals  need  is  a  separate  data 
gather ing-mcnitoring-reporfing  system 
for  CHAMPUS  beneficiaries. 

Response — Without  this  report  there 
is  no  way  for  CHAMPUS  to  determine 
what  capital  and  direct  medical 
education  costs  a  hospital  has  incurred 
for  CHAMPUS  beneficiaries.  The  report 


itself  is  extremely  simple  nd.  in  addition 
to  readily  available  CHAMPUS 
demographic  information,  requires  only 
a  few  other  items  which  are  all 
available  from  the  hospital's  Medicare 
cost  report.  The  CHAMPUS  method  for 
reimbursing  hospitals  for  capital  and 
direct  medical  education  results  in 
equitable  payments  based  on  hospital- 
specific  CHAMPUS  information. 
Moreover,  the  reporting  requirements  of 
this  method  are  minimal  when 
compared  to  other  capital  payment 
mechanisms  such  as  a  cost-finding 
method. 

Comment — All  data  reported  to  the  FI 
must  agree  with  the  Medicare  cost 
report,  and  the  provider  must  report  any 
changes.  Presently,  the  Medicare 
intermediaries  supply  HCFA  with 
computer  tapes/diskettes  of  all  filed 
cost-reports.  Whv  not  have 
OCHAMPUS  and  HCFA  exchange  data? 

Response — This  would  be  an 
enormous  administrative  task  to  identify 
a  few  changes  to  the  capital  and  direct 
medical  education  payments  CHAMPUS 
makes.  In  addition,  we  believe  it  is  the 
hospital's  responsibility  to  report 
accurate  information  to  OCHAMPUS, 

Comment— CHAMPUS  should  allow 
hospitals  to  use  either  the  Medicare 
cost-finding  method  or  the  aggregate 
ratio  of  CHAMPUS  PPS-related  charges 
to  total  charges.  A  fiat  per  diem  is  not 
sensitive  to  differences  in  the 
percentage  of  operating  costs  from  one 
ancillary  service  to  another. 

Response — The  proposed  per  diem 
capital  payment  policy  provides 
reasonable  payments  for  capital  costs 
consistent  with  the  current  Medicare  per 
diem  payment  methodology  and  results 
in  minimal  reporting  requirements  for 
hospitals.  A  cost-finding  method  similar 
to  Medicare's  cost  reporting  mechanism 
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is  not  in  hospitals"  interest,  because  it 
vv;ll  burden  them  with  extensive 
reporting  requirements  for  CHAMPUS 
patients,  a  payer  that  generally  accounts 
for  a  small  pernentage  of  each  hospital's 
total  revenues.  The  second  alternative, 
capital  payments  based  on  the  ratio  of 
CHAMPUS  charges  to  total  charges  is 
inadequate.  If  implemented,  this  policy 
would  not  be  consistent  with  Medicare's 
current  per  diem  calculation  of  capital 
costs.  We  recognize  the  fact  that 
Medicare  is  proposing  a  revision  to  their 
current  capital  payment  policy. 
CHAMPUS  supports  this  proposal,  but 
due  to  its  reporting  requirements  on 
hospitals,  it  would  he  administratively 
infoasible  for  CHAMPUS  to  implement 
at  this  time.  When  the  Medicare 
proposal  is  finally  implem.ented  in  the 
Medicare  system',  CHAMPUS  will 
consider  it  for  inclusion  in  the 
CHAMPUS  DRG-based  payment 
system. 

2.  Outliers  (§  19g.l4(a)(l)(iii)fD)] 

CHAMPUS  will  adjust  DRG-based 
payments  for  atypical  cases.  These 
outliers  are  those  cases  that  have  either 
an  unusually  short  length-of-stay  or 
extremely  long  length-of-stay  or  that 
involve  ext.'-aordinarily  high  costs  when 
compared  to  most  discharges  classified 
in  the  same  DRG. 

Comment — There  is  no  mention  of  a 
target  outlier  pool. 

Response— The  CHAMPUS  DRG- 
based  payment  system  does  not  have  an 
outlier  pool.  Under  the  Medicare  PPS,  an 
estimated  percentage  of  total  DRG- 
based  payments  is  set  aside  as  an 
outlier  pool,  thus  actually  reducing  the 
non-outlier  DRG-based  payments.  Under 
the  CHAMPUS  DRG-based  payment 
system,  outlier  payments  are  made  over 
and  above  the  basic  DRG  payments. 

Comment — Medicare  is  changing  their 
outlier  policy  to  recognize  the  most 
expensive  cases.  Will  CHAMPUS  make 
similar  changes? 

Rt'spcuise — We  do  not  intend  to  adopt 
the  proposed  changes  until  we  can  fully 
assess  their  impact  on  CHAMPUS 
cla.ms  and  whether  they  produce  more 
equitable  payments. 

C.'!!-:re;!!— Under  the  CHAMPUS 
DRG  system,  providers  are  at  unlimited 
ris.k  for  extrem.ely  ill  patients. 

Response — Providers  will  not  be  at 
unlimited  risk,  because  our  system 
includes  payments  for  outliers,  and  we 
believe  the  outlier  payments  are 
reasonable. 

Co:::ment— Will  the  outlier  thresholds 
be  revised  to  coincide  with  the  Medicare 
outlier  thresholds? 

Response — There  is  no  intent  that  the 
thre.sholds  be  the  same.  While  our 
methodology  for  determining  the 


thresholds  is  the  same,  the  actual 
thresholds  will  be  derived  from  the 
CHAMPUS  diilabase  and  will  be 
different.  Our  intent  is  that  the 
thresholds  reflect  the  service  patterns 
for  CHAMPUS  beneficiaries. 

a.  Short-stay  outliers 
(§  199.U(a}(l)(wl(D)ll][i]].  Any 
discharge  with  a  length-of-stay  (LOS) 
less  than  1.94  standard  deviations  from 
the  DRG's  geometric  LOS  shall  be 
classified  as  a  short-stay  outlier.  Short- 
stay  outliers  will  be  reimbursed  at  200 
percent  of  the  per  diem  rate  for  the  DRG 
for  each  covered  day  of  the  hospital 
stay. 

Comment — Several  commenters 
objected  to  our  inclusion  of  short-stay 
outliers  in  the  CHAMPUS  DRG-based 
payment  system. 

Response — Short-stay  outliers  are 
fully  justified.  Just  as  an  exceptionally 
long  length-of-stay  should  not  be 
considered  typical  for  a  given  DRG  and 
deserves  additional  payment,  an 
exceptionally  short  stay  should  also  not 
be  considered  typical  and  payment 
should  be  reduced.  Nevertheless,  we 
recognize  that  the  initial  days  of  a 
hospital  stay  are  generally  more 
expensive,  so  we  have  set  the  short-stay 
reimbursement  at  200  percent  of  the  per 
diem. 

Comment — Many  patients  will  have 
lengths-of-stay  just  over  the  short-stay 
outlier  cutoff.  This  will  make  the  process 
of  medical  review  extremely  expensive 
for  both  CHAMPUS  and  the  provider. 

Response — Since  DRG-based  payment 
is  based  on  averages,  we  expect  many 
stays  to  be  shorter  than  the  average.  'The 
short-stay  outlier  policy  is  intended  to 
isolate  those  cases  with  a  length-of-stay 
which  is  so  different  from  the  norm  (in 
this  case  extraordinarily  short)  that  it  is 
not  representative  of  cases  within  that 
DRG.  However,  the  fact  that  cases 
exceed  the  short-stay  cutoff  but  still  are 
less  than  average  will  not  affect  the 
amount  or  extent  of  review  to  be 
performed. 

Comment — It  was  indicated  an 
average  payment  amount  was  used 
because  some  cases  will  cost  more  than 
others,  but  it  will  even  out  in  total. 
Short-stay  outliers  eliminate  that 
possibility. 

Response — This  is  not  correct.  The 
short-stay  outlier  policy  only  eliminates 
those  cases  with  such  unusually  short 
lengths-of-stay.  that  they  are  not 
representative  of  cases  within  the  DRG. 
However,  many  cases  will  exceed  the 
short-stay  cutoff  and  still  be  less  than 
the  average  length-of-stay.  It  is  these 
cases  which  vAW  allow  the  averaging 
effect.  The  short-stay  policy  is  simply  a 
counterbalance  to  the  long-stay  policy 
which  is  well  accepted. 


Comment — The  short-stay  outlier 
policy  could  result  in  significant 
financial  losses  in  cases  where  a  patient 
dies  soon  after  admission. 

Response — We  recognize  the  fact  that 
the  initial  days  of  a  hospital  stay  are 
relatively  more  costly  than  the  final 
days  of  a  stay.  Therefore,  we  will  pay 
hospitals  200  percent  of  a  DRG-specific 
per  diem  for  short  stay  outlier  cases.  We 
think  that  this  level  of  payment  is 
reasonable, 

V.  Charges  to  Beneficiaries 

A.  Inpatient  Cost-Sharing 

1.  Services  Subject  to  the  CHAMPUS 
DRG-Based  Pavm.ent  System 
(§  199.4(n(3](ii)"(A)) 

Under  the  proposed  rule,  for 
beneficiaries  other  than  dependents  of 
active-duty  members  the  cost-share 
would  have  been  a  per  diem  amount  for 
each  day  of  the  hospital  stay,  except 
that  the  day  of  discharge  would  not  be 
counted.  The  per  diem  amount  would  be 
calculated  so  that  total  cost-sharing 
amounts  for  these  beneficiaries  is 
equivalent  to  25  percent  of  the 
CHAMPUS-determined  allowable  costs 
for  hospital  services. 

Within  the  Department  of  Defense 
there  has  been  some  concern  that  the 
proposed  cost-sharing  policy  could 
result  in  some  beneficiaries  paying  m,ore 
cost-share  than  they  would  pay  under 
current  procedures.  We  therefore 
examined  data  which  projected  cost- 
shares  under  both  the  current  and 
proposed  procedures,  and  we  found  that 
approximately  30%  of  these 
beneficiaries  would  have  greater  cost- 
shares,  although  in  most  cases  the 
actual  increase  was  quite  small.  Even 
so,  we  found  this  to  be  an  unacceptable 
consequence  for  our  beneficiaries. 

In  order  to  correct  this  situation,  the 
final  rule  modifies  the  cost-sharing 
provisions  for  these  beneficiaries.  The 
cost-share  will  be  calculated  at  the 
lesser  of  the  per  diem-based  amount  or 
25  percent  of  the  hospital's  billed 
charges.  In  this  way  no  beneficiary  will 
be  responsible  for  a  larger  cost-share 
than  currently  required,  and  most  will 
have  smaller  cost-shares.  As  a  result  of 
this  change,  the  per  diem  amount  has 
been  increased  slightly  so  that  total 
cost-sharing  amounts  still  equal  25%  of 
the  CHAMPUS-determined  allowable 
amounts  as  required  by  the  CHA.MPUS 
statute.  I 

This  change  in  policy  from  the 
proposed  rule  does  not  in  any  way 
reduce  the  overall  substantial  cost- 
savings  for  beneficiaries  as  t  whole. 
Non-active  duty  dependent  beneficiaries 
will  pay  significantly  less  than  they  do 
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now.  The  change  in  policy  means  that 
none  of  these  beneficiaries  will  pay  any 
more  than  they  do  now;  most  will  pay 
less:  and  that  about  half  of  the  time  they 
will  save  over  Si 00  per  hospital  stay. 

Comment — What  is  the  beneficiary 
cost-share  if  the  patient  dies  on  the  day 
of  admission? 

Response — In  any  case  in  which  the 
length-of-stay  is  less  than  24  hours,  but 
the  stay  qualifies  as  an  inpatient  stay 
under  CHAMPUS  rules,  the  beneficiary 
cost-share  is  to  be  calculated  based  on  a 
one-day  stay. 

Comment — It  will  be  cumbersome  to 
calculate  beneficiary  cost-shares  when 
the  actual  charges  are  less  than  the 
DRG-based  payment. 

Response — We  have  been  very 
careful  to  ensure  that  the  cost-sharing 
methodology  would  be  easy  for 
hospitals  to  calculate  at  the  time  of 
discharge.  Since  both  length-of-stay  and 
actual  charges  are  known  at  discharge. 
the  hospital  should  have  no  trouble 
calculating  the  beneficiary's  cost-share. 

B.  Hospital  Days  Beyond  that  Deemed 
Medically  Necessary  (§  199.4(f) (6)) 

Under  current  CHAMPUS  procedures, 
as  required  by  law,  no  CHA.MPL'S 
payments  may  be  made  for  care 
provided  which  is  not  medically 
necessary.  Although  it  does  not  occur 
frequently,  application  of  this  rule  may 
result  in  beneficiaries  being  responsible 
for  payments  they  hoped  CHAMPUS 
would  cover.  Some  media  reports  after 
publication  of  the  proposed  rule  created 
confusion  regarding  application  of  this 
requirement  under  the  DRG  system. 

Under  the  DRG-based  payment 
system,  this  requirement  is  unchanged. 
In  the  usual  case,  the  DRG  amount  will 
be  considered  full  payment  for  all  days 
of  care.  However,  in  the  unusual  cases 
in  which  the  length  of  stay  exceeds  the 
long-stay  outlier  standard,  additional 
payments  will  generally  be  made  to  the 
hospital.  In  these  cases,  it  is  possible 
that  applying  the  requirement  of 
medically  necessary  care  could  result  in 
some  or  all  of  the  additional  payment 
being  disallowed.  In  addition,  as  in  the 
current  program,  an  entire  hospital 
admission  could  be  determined  not 
medically  necessary,  resulting  in  the 
claim  being  disallowed. 

These  possibilities,  however,  do  not 
represent  any  change  from  currently 
required  procedures.  Moreover, 
implementation  of  the  DRG-based 
payment  system  is  not  expected  to 
result  in  any  increase  in  the  frequency  of 
disallowed  claims  based  on  a  lack  of 
medical  necessity. 


V'l.  Qualitv  of  Care  Review 
(^199.14(a)(l)(v)) 

Implementation  of  the  Medicare  DRG 

system  generated  concerns  about  the 
quality  of  care.  In  response  to  these 
concerns  Congress  established  a  Peer 
Review  Organization  (PRO)  system  to 
determine  adequacy  and 
appropriateness  of  care.  Congressional 
hearings  continued  to  be  held  that 
focused  on  complaints  of  premature 
discharge.  Medicare  revised  its  PRO 
system  to  concentrate  further  on  quality 
of  care  issues.  As  a  result  of  these 
efforts,  the  state  of  the  art  of  process, 
structure,  and  outcome  measures  of  the 
quality  of  care  has  evolved  to  the  point 
where  both  nationally  and  locally 
developed  peer  review  systems  are 
widely  recognized  as  effectively 
monitoring  the  quality  of  care  provided. 

In  connection  with  implementing  the 
CHAMPUS  DRG  system,  we  will 
piggyback  on  the  established  Federal 
system  for  monitoring  the  quality  and 
appropriateness  of  civilian  inpatient 
care  for  its  beneficiaries. 

CHAMPUS  will  implement  a  quality 
of  care  review  program  which  will 
assure  the  appropriateness  of  care 
provided  to  beneficiaries.  Every  case 
reimbursed  under  the  DRG  system  will 
be  subject  to  generic  quality  screen 
reviews,  admission  and  discharge 
reviews,  and  DRG  validation.  One  of  the 
objectives  of  these  multiple  reviews  is  to 
guard  against  episodes  of  premature 
discharge  or  inappropriate  admission.  A 
peer  review  system  will  use  criteria 
which  has  been  developed  on  both 
national  and  local  levels  to  determine 
the  adequacy  and  appropriateness  of 
care.  This  system,  which  is  modeled  on 
the  Medicare  PRO  system,  will  be 
specific  to  the  CHAMPUS  population. 

Comment— The  current  CHAMPUS 
system  for  reviewing  psychiatric  and 
substance  abuse  treatment  works  well 
and  ensures  adequate  and  qualified 
review.  Therefore,  psychiatric  and 
substance  abuse  services  should  be 
excluded  from  PRO  review. 

Response — The  admission  and  quality 
review  system  set  forth  in  this  rule 
applies  only  to  those  services 
reimbursed  under  the  CHA.MPUS  DRG- 
based  payment  system.  Therefore, 
psychiatric  and  substance  abuse 
services,  which  are  exempt  from  DRG- 
based  payment,  will  be  excluded  from 
the  review  system. 

Comment — What  are  the  procedures 
to  be  followed  in  conducting  the 
admission  and  quality  review? 

Response — There  will  be  two  phases 
of  review  under  the  CHAMPUS  DRG- 
based  payment  system.  The  permanent 
review  system  is  being  coordinated  with 


the  Health  Care  Financing 
Administration.  HCFA  is  currently  in 
the  process  of  recomputing  its  PRO 
contracts  and  the  new  contracts  will  be 
phased  in  between  July  and  December 
1988,  Quality  assurance  reviews  of 
CHAMPUS  claims  and  services  may  be 
included  in  future  PRO  contracts.  In  the 
interim,  CHAMPUS  will  conduct  quality 
of  care  reviews  under  a  separate 
contract.  The  admission  and  qualify 
review  section  of  this  rule  provides  the 
basis  for  these  review  functions 
Information  regarding  the  detailed 
procedures  will  be  found  in  the  RFPs 
and  resulting  contracts  for  both  the 
interim  an  proposed  permanent  review 
systems. 

A.  Areas  of  Review 

1.  Admissions  (§  199.14(a)(l)(v)(C)(i)) 

This  section  sets  forth  the  areas  which 
are  to  be  reviewed  to  determine  whether 
inpatient  care  is  medically  necessary 
and  whether  services  are  delivered  in 
the  most  appropriate  setting. 

Comment — All  transfers  of 
CHAMPUS  beneficiaries  from  a  hospital 
or  hospital  unit  subject  to  the 
CHAMPUS  DRG-based  payment  system 
to  another  hospital  or  hospital  unit  are 
to  be  reviewed.  Does  this  include 
transfers  from  a  hospital  or  unit  subject 
to  the  DRG  system  to  a  hospital  or  unit 
exempt  from  the  system? 

Response — We  have  clarified  in  this 
final  rule  that  these  cases  are  to  be 
classified  as  discharges. This  particular 
section  applies  only  to  those  actions 
which  are  classified  as  transfers,  so  a 
transfer  to  a  hospital  or  unit  exempt 
from  the  DRG  system  would  not  be 
reviewed  under  this  provision. 

Comment — All  CHAMPUS  admissions 
to  a  hospital  or  unit  subject  to  the  DRG 
system  which  occur  within  seven 
calendar  days  of  discharge  from  a 
hospital  or  unit  subject  to  the  DRG 
system  are  to  be  reviewed.  Will  the  time 
periods  involved  in  this  provision  be 
changed  to  coincide  with  Medicare's 
review  requirement? 

Response — To  the  extent  possible,  we 
want  hospitals  and  PROs  to  be  subject 
to  only  a  single  set  of  review 
procedures.  Therefore,  we  will  use  the 
same  time  periods. 

Comment — If  the  number  of 
unnecessary  CHAMPUS  admissions  for 
a  hospital  is  more  than  2.5  percent  of  the 
review  sample  or  three  cases 
(whichever  is  greater)  for  any  quarter, 
all  CHAMPUS  ad.missions  for  that 
hospital  must  be  reviewed  during  the 
following  quarter.  Will  this  threshold  for 
intensified  review  be  changed  to 
coincide  with  Medicare?  Can  the  review 
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organization  focus  on  identified  subsets 
rather  than  intensify  an  entire  provider? 

Response — The  requirements  will 
duplicate  Medicare's. 

Comment — Prepayment  review  is 
required  for  all  CHAMPUS  admissions 
in  any  DRGs  which  have  been 
specifically  identified  by  OCHAMPUS. 
Has  OCHAMPUS  identified  any  such 
DRGs? 

Response — None  have  been  identified 
to  date.  The  selection  of  the  DRGs  for 
pre-admission  or  pre-procedure  review 
will  be  based  on  data  which  targets 
known  or  suspected  high  risk  topics. 

2.  Admission  Pattern  Monitoring 
(§199.14(a){l)(v)(C)(2)) 

In  order  to  ensure  that  discharges  are 
appropriate,  admissions  for  those 
hospitals  identified  as  having  significant 
increases  in  quarterly  discharges  shall 
be  reviewed. 

Com.ment — Medicare  has  determined 
that  admission  pattern  monitoring  was 
nonproductive  and  has  eliminated  it. 
Will  CHAMPUS? 

Response — As  for  other  areas  of 
review,  we  will  duplicate  Medicare  in 
this  respect. 

3.  Procedure  Review 

(§  199.14(a)(l)(v)(C)(5)) 

All  claims  for  procedures  identified  by 
OCHAMPUS  as  subject  to  a  pattern  of 
abuse  shall  be  reviewed. 

Comment— Was  OCHAMPUS 
identified  any  procedures  subject  to  this 
review? 

Response — Not  yet.  This  type  of 
review  will  not  be  implemented  until  the 
permanent  review  system  has  begun. 

B.  Fiscal  Intermediary  Actions  as  a 
Result  of  Review  (§  199.14(aj(l)(vJlD)j 

CHAMPUS  intends  for  the  Fl.  not  the 
PRO.  to  institute  corrective  actions  by 
the  hospital.  Therefore,  this  section 
enumerates  those  actions  which  a  fiscal 
intermediary  may  take  if  the  PRO 
determines  that  a  hospital  has 
misrepresented  admission,  discharge,  or 
billing  information,  or  has  taken  an 
action  that  results  in  the  unnecessary 
admission  of  an  individual  entitled  to 
benefits,  unnecessary  multiple 
admissions  of  an  individual,  or  other 
inappropriate  medical  or  other  practices. 
This  finding  may  be  with  regard  to  an 
individual  claim  or  a  pattern  of 
inappropriate  practices. 

Comment — What  procedures  have 
been  developed  for  this  process — how  is 
the  fiscal  intermediary  to  be  notified, 
etc. 

R.^sponse—.\s  for  other  detailed 
information  on  these  procedures,  it  will 
be  found  in  the  RFPs  and  resulting 
contracts  for  both  the  interim  and 


permanent  review  systems. 
OCHAMPUS  also  will  issue  guidance  in 
the  future  on  the  review  systems  which 
will  provide  additional  information. 

VII.  Summary  of  Regulations  Changes 

For  the  convenience  of  the  reader,  we 
are  summarizing  the  changes  we  are 
making  to  the  proposed  rule  as  a  result 
of  public  comments.  The  reader  is 
referred  to  the  detailed  discussions 
above  for  a  complete  explanation  of  the 
rationale  for  these  changes. 

A.  Urban/Rural  Differentiation 

There  will  be  separate  adjusted 
amounts  (AS.'^s)  calculated  for  urban 
and  for  rural  areas.  The  same  urban/ 
rural  designations  used  in  the  Medicare 
PPS  will  be  used  in  the  CHAMPUS  DRG 
payment  system. 

B.  Wage  Index 

Each  adjusted  standardized  amount 
(ASA)  which  will  be  divided  into  labor 
and  nonlabor  portions.  The  wage  index 
adjustments  used  by  Medicare  will  be 
applied  to  the  labor  portions  of  each 
ASA.  This  amount  will  then  be  added  to 
the  nonlabor  portion,  and  the  sum  will 
be  multiplied  by  the  DRG  weight  to 
arrive  at  the  DRG-based  payment 
amount. 

C.  State  Waivers 

Any  state  which  has  been  exempted 
from  the  Medicare  PPS  can  request  an 
exemption  from  the  CHAMPUS  system. 

D.  Children 's  Hospitals 

Any  children's  hospital  which  is 
exempt  from  the  Medicare  PPS  will  be 
exempt  from  the  CHAMPUS  system. 

E.  Cost-Shares 

The  cost-share  for  beneficiaries  other 
than  dependents  of  active  duty  members 
will  be  the  lesser  of  (a)  the  amount 
based  on  the  per  diem  as  described  in 
the  proposed  rule,  or  (b)  25%  of  the 
billed  charge,  but  it  can  never  exceed 
the  DRG-based  amount. 

F.  Grouper  Program 

The  CHAMPUS  system  will  use  the 
most  recently  available  Medicare 
Grouper  program. 

G.  Nurse  Anesthetists 

Hospitals  will  be  allowed  to  bill 
separately  for  nurse  anesthetists' 
services  just  as  they  may  for  hospital- 
based  physicians. 

H.  Capital  and  Direct  Medical 
Education  Payments 

The  capital  payment  for  FY  1988  is  to 
be  reduced  by  7%  in  accordance  with 
Medicare  procedures. 


/.  Discharges/Transfers 

It  is  to  be  considered  a  discharge  if 
the  patient  is  transferred  from  the  care 
of  a  hospital  included  under  the 
CHAMPUS  DRG-based  payment  system 
to  a  hospital  or  unit  that  is  excluded 
from  the  DRG  system,  except  for 
transfers  to  uniformed  services 
treatment  facilities. 

VIII.  Summary  of  Differences  from  the 
Medicare  PPS 

Although  the  CHAMPUS  DRG-based 
payment  system  is  modeled  on  the 
Medicare  PPS,  there  are  several 
differences.  Below  we  have  summarized 
the  significant  differences  which  are  not 
addressed  in  the  summary  of  public 
comments. 

A.  Services  Subject  to  the  CHAMPUS 
DRG-Based  Payment  System 

The  CHANfPUS  DRG-based  payment 
system  exempts  some  services  which 
are  included  in  the  Medicare  PPS.  They 
are:  Psychiatric  services  in  short-term 
hospitals;  heart  transplantation  services: 
and  liver  transplantation  services.  We 
have  exempted  psychiatric  services, 
because  research  has  shown  that 
psychiatric  DRGs  may  not  be  a  reliable 
measure  of  cost  variability  for 
psychiatric  cases  under  CHAMPUS.  We 
have  also  exempted  heart  and  liver 
transplantation  services  for  much  the 
same  reason — that  is,  we  are  concerned 
that  the  DRG-based  amounts  also  may 
not  be  a  reliable  measure  of  their  cost 
variability,  since  they  occur  infrequently 
and  involve  significant  costs. 

B.  Hospitals  Subject  to  the  CHAMPUS 
DRG-Based  Payment  System 

CH.^MPUS  has  exempted  certain 
types  of  hospitals  from  our  DRG  system 
which  are  subject  to  the  Medicare  PPS. 
Sole  community  hospitals  are  paid 
under  special  provisions  under  the 
Medicare  PPS  based  in  part  on  hospital- 
specific  costs  which  are  unavailable  to 
CHAMPUS.  Therefore,  we  have 
exempted  them.  Christian  Science 
Sanitoriums  are  paid  a  predetermined 
fixed  amount  per  discharge  under 
Medicare.  However,  since  they  involve 
such  a  small  number  of  providers  and 
CHAMPUS  claims  and  since  some  may 
qualify  under  the  long-term  hospital 
exemption  anyway,  we  have  elected  to 
exempt  all  of  them. 

C.  Updating  DRG  Weights 

Medicare  is  required  to  update  their 
weights  annually.  We  plan  to 
recalculate  CHAMPUS  weights  annually 
based  on  a  charge  sample  from,  the  most 
recent  period  under  CHAMPUS 
prospective  payment.  Notice  of  the 
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revised  weights  will  be  published  in  the 
Federal  Register. 

D.  Inclusion  of  Puerto  Rico 

Although  Puerto  Rico  is  included  in 
the  Medicare  PPS  beginning  in  October 
1987.  hospitals  there  will  be  reimbursed 
using  a  blend  of  the  national  rate  and 
the  Puerto  Rico  discharge-weighted 
urban  or  rural  standardized  rate.  The 
CH.^MPUS  DRG-based  payment  system 
makes  no  distinction  for  Puerto  Rican 
hospitals. 

E.  Capital  and  Direct  Medical 
Education  Payments 

These  items  are  reimbursed  as  a  cost 
passthrough  under  the  Medicare  PPS. 
CHAMPUS  will  pay  for  these  items 
upon  written  request.  CHAMPUS  has  no 
cost-reporting  mechanism,  but  the  report 
of  these  costs  which  is  submitted  to  the 
CHAMPUS  fiscal  intermediary  must 
correspond  to  the  Medicare  cost-report. 
We  support  the  current  Medicare 
proposals  that  revise  the  payment 
methodologies  for  capital  and  direct 
medical  education.  CHAMPUS' 
implementation  of  these  proposals  at 
this  time  would  be  administratively 
infeasible.  However,  once  Medicare 
adopts  the  new  methodologies, 
CHAMPUS  will  consider  them  for 
inclusion  in  the  CHAMPUS  system. 

F.  Bad  Debt  Adjustment 

The  adjusted  standardized  amount 
used  in  the  CHAMPUS  DRG-based 
payment  system  contains  a  factor  to 
reimburse  hospitals  for  CHAMPUS' 
share  of  their  bad  debts.  Under  the 
Medicare  PPS,  bad  debts  are  reimbursed 
as  a  cost  passthrough. 

IX.  Impact  Analysis 

A.  Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

Executive  Order  12291  requires  that  a 
regulatory  impact  analysis  be  performed 
on  any  major  rule.  A  "major  rule"  is 
defined  as  one  which  would: 

Result  in  annual  effect  on  the  national 
economy  of  $100  million  or  more; 

Result  in  a  major  increase  in  costs  or 
prices  for  consumers,  any  industries, 
any  government  agencies,  or  any 
geographic  regions;  or 

Have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the  ability 
of  U.S. -based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  import  markets. 

The  Regulatory  Flexibility  Act 
requires  that  each  federal  agency 
prepare,  and  make  available  for  public 
comment,  a  regulatory  flexibility 
analysis  when  the  agency  issues 
regulations  which  would  have  a 


significant  impact  on  a  substantial 
number  of  small  entities.  For  purposes  of 
the  Regulatory  Flexibility  Act.  we 
consider  small  entities  to  include  all 
nonprofit  and  most  for-prof.t  hospitals. 

Under  both  the  Executive  Order  and 
the  Regulatory  Flexibility  Act.  such 
analyses  must,  when  prepared,  examine 
regulatory  alternatives  which  minimize 
unnecessary  burden  or  otherwise  assure 
that  regulations  are  cost-effective. 

We  are  treating  this  final  rule  as  a 
major  rule  under  Executive  Order  12291, 
since  we  anticipate  that  the  changed 
reimbursement  procedures  required  by 
this  final  rule  will  result  in  annual 
program  savings  exceeding  Si 00  million. 
The  Department  of  Defense 
Authorization  Act.  1984.  which  provides 
the  authority  for  CH.AMPUS  to  use  a 
DRG-based  payment  system,  allows 
some  administrative  discretion  in  the 
implementation  of  such  a  reimbursement 
system.  Therefore,  this  analysis 
examines  the  ma)or  features  of  the 
system  and  the  rationale  for  each. 

Because  of  the  extensive  changes  this 
final  rule  will  cause  in  our  methods  for 
paying  for  inpatient  hospital  services. 
we  are  providing  the  following 
discussion  which,  when  combined  with 
the  rest  of  this  preamble,  constitutes  a 
regulatory  impact  analysis  and  a 
voluntary  regulatory  impact/flexibility 
analysis. 

B.  The  Problem  of  Increased  CHAMPUS 
Costs 

The  rapidly  rising  costs  of  health  care 
have  been  the  focus  of  numerous  studies 
and  have  resulted  in  many  efforts  to 
curb  the  rise.  Most  notable  of  these 
efforts  IS  the  implementation  of  the 
Medicare  Prospective  Payment  System 
(PPS)  which  was  implemented  in 
October  1983.  Although  the  PPS  was 
required  to  be  "budget  neutral"  during 
its  early  years,  it  has  had  a  significant 
impact,  not  only  on  Medicare,  but  also 
on  the  delivery  of  health  care  services  to 
the  public  as  a  whole.  CHAMPUS  has 
unquestionably  benefited  from  this  in 
certain  respects,  but  nevertheless  our 
costs  continue  to  rise  at  an  unacceptable 
rate.  For  example,  a  comparison  of 
CHAMPUS  data  for  FY  1985  to  FY  1983 
shows  that,  while  the  number  of 
admissions  and  the  average  length-of- 
stay  have  decreased,  the  cost  per 
admission  has  increased  19.4  f>ercent. 
the  cost  per  inpatient  day  has  increased 
26.2  percent  and  total  CHAMPUS 
expenditures  for  inpatient  care 
increased  11.1  percent.  This  trend 
continued  into  FY  1986  with  total 
hospital  costs  increasing  190  percent 
from  FY  1985.  although  admissions 
during  that  year  also  increased  by  9 


percent.  Average  length-of-stay 
remained  the  same. 

We  attribute  these  increases  to 
several  factors.  The  first  is  inflation,  but 
since  inflation  in  the  economy  as  a 
whole  has  slowed  considerably,  its  role 
in  the  increases  is  minor.  A  second 
contributing  factor  is  the  absence  of 
traditional  supply  and  demand  forces 
operating  to  curb  excessive 
expenditures,  although,  like  inflation, 
this  has  been  checked  somewhat  in 
recent  years,  particularly  by  the 
Medicare  PPS  and  other  similar 
programs.  A  third  factor  which  is 
significant  is  CHAMPUS'  practice  of 
reimbursing  hospitals  based  on  their 
billed  charges.  This  creates  no  incentive 
for  hospitals  to  control  costs,  and.  in 
fact,  creates  the  opposite  incentive.  This 
ties  into  the  fourth  factor,  which  is  cost- 
shifting  to  billed  charge  payers  such  as 
CHAMPUS  from  other  third-party 
payers  which  have  placed  limitations  on 
payments. 

C.  A  DRG-Based  Payment  System 
Represents  the  Best  Resolution  of  the 
Problem  of  Increasing  Costs 

There  can  be  no  doubt  that  the 
Medicare  PPS  has  significantly  affected 
the  delivery  of  hospital  services  in  the 
United  States.  The  CHAMPUS  DRG- 
based  payment  system  closely 
resembles  the  Medicare  system  and  will 
benefit  from  the  same  advantages.  Of 
particular  importance,  it  will  enable  us 
to  set  our  reimbursement  levels  to  more 
closely  equal  hospitals'  costs  of 
providing  services  to  our  beneficiaries, 
and  it  will  enable  us  to  avoid  the 
increases  in  charges  resulting  from  cost- 
shifting  which  results  in  CHAMPUS 
subsidizing  non-CHAMPUS  patients. 
We  fully  intend  to  reimburse  hospitals 
the  reasonable  costs  of  providing  care  to 
our  beneficiaries,  but  in  order  to 
maintain  the  level  of  benefits  offered  by 
CHAMPUS  under  increasing  budgetary 
constraints,  it  is  incumbent  upon  us  to 
implement  steps  to  control  our  costs. 

D.  Quantification  of  Impact 

In  our  initial  impact  analysis  in  the 
proposed  amendment  of  rule  we 
described  the  impacts  we  expect  the 
CHAMPUS  DRG-based  payment  system 
to  have  on  hospitals,  beneficiaries,  and 
fiscal  intermediaries.  We  also  solicited 
comments  and  factual  information  that 
would  enable  us  to  describe  and 
quantify  m  greater  detail  the  effects  of 
our  DRG  system.  Although  we  received 
numerous  comments  regarding  specific 
provisions  which  we  have  addressed 
earlier  in  this  preamble,  we  received  no 
specific  mform.ation  with  regard  to  the 
economic  impiact. 
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Subsequent  to  publication  of  the 
proposed  rule  we  have  completed  a 
further  analysis  of  the  impact  of  this 
change.  This  analysis  resulted  in  an 
estimate  of  $200  million  savings  to 
CHAMPUS  for  inpatient  services 
provided  during  FY  1988.  However,  the 
effects  of  DRG-based  payments  will  not 
actually  begin  until  perhaps  three 
months  after  implementation  of  the 
system  because  of  actual  service  time, 
time  to  submit  claims,  and  the  time  to 
process  the  claims.  Therefore,  actual 
CHAMPUS  savings  during  FY  1988 
would  be  approximately  $150  million. 

E.  Economic  Impacts 

In  this  section  we  will  discuss  the 
impact  on  hospitals,  on  our 
beneficiaries,  and  on  CHAMPUS 
operations. 

1.  Hospital  I.mpact 

Since  the  Medicare  PPS  has  been  in 
operation  for  nearly  four  years,  we 
believe  hospitals  have  adjusted  their 
operations  to  accommodate  it. 
Therefore,  we  anticipate  few,  if  any, 
changes  in  hospital  operations  as  a 
result  of  our  implementation  of  the 
CH.VMPUS  DRG-based  payment 
system.  Possible  operational  changes 
could  be  in  hospitals'  billing  practices  (if 
they  have  not  already  adopted  Medicare 
billing  requirements  for  CH.AMPUS).  in 
the  need  for  additional  medical  records 
personnel,  and  perhaps  in  increased 
hospital  utilization  review  activities.  For 
the  most  part,  however,  these  impacts 
should  be  negligible,  since  CHAMPUS 
beneficiaries  constitute  such  a  small 
part  of  most  hospitals'  patient  loads. 
There  may  be  some  hospitals  which 
serve  a  large  number  of  CHAMPUS 
beneficiaries  and  relatively  few 
.Medicare  beneficiaries,  and  the  impact 
on  these  hospitals'  operations  may  be 
greater,  but  we  expect  such  hospitals  to 
be  very  few. 

Moreover,  we  believe  some  of  the 
distinctions  used  during  the  .Medicare 
PPS  transition  period,  such  as  hospital- 
specific  and  regional  differentiations. 
are  not  necessary  for  the  CHAMPUS 
DRG-based  payment  system,  because 
CHA.MPUS  charges  generally  represent 
a  small  percentage  of  each  hospital's 
total  revenues  and  because  hospitals 
have  already  adjusted  their  operating 
practices  in  response  to  the  Medicare 
PPS.  Moreover,  the  end  of  .Medicare's 
phase-in  period  which  recognized  the 
regional  and  hospital-specific 
distinctions  will  approximately  coincide 
with  the  effective  date  of  the  CHA.MPUS 
DRG-based  payment  system.  However, 
as  noted  earlier  in  this  preamble,  we 
have  included  an  urban/rural 
differentiation  and  a  wage  index 


provision  in  the  final  rule  in  order  to 
recognize  these  differences. 

The  primary  impact  of  the  CHAMPUS 
DRG-based  payment  system  will  be  in 
the  immediate  reduction  of  total 
CHAMPUS  payments  to  hospitals.  It 
will  also  give  us  the  ability  to  control 
increases  in  costs  in  the  future.  Because 
the  CHAMPUS  DRG-based  payment 
system  is  modeled  on  the  Medicare  PPS. 
CHA.MPUS  payments  for  our 
beneficiaries  will  be  more  proportionate 
to  Medicare  payment  for  Medicare 
beneficiaries.  In  addition,  CHAMPUS 
will  no  longer  pay  those  amounts  which 
have  been  shifted  to  charge  payers 
because  of  payment  limitations  imposed 
by  various  states  and  other  third-party 
payers. 

The  CHAMPUS  DRG-based  payment 
system  includes  a  number  of  provisions 
and  procedures  which  we  believe  help 
to  mitigate  its  impact  on  hospitals. 
These  include: 

a.  Use  of  Medicare  cost  to  charge 
ratio.  The  base  from  which  the 
standardized  amounts  are  calculated  is 
66  percent  of  charges.  This  is  the 
Medicare  cost  to  charge  ratio  which  was 
published  in  the  Federal  Register  on 
September  3,  1986.  This  ratio  excludes 
capital  costs  and  direct  medical 
education  costs.  Because  hospitals' 
posted  charges  to  third-party  payers  are 
generally  consistent,  this  ratio  provides 
a  reasonable  estimate  of  CHAMPUS 
costs  relative  to  charges.  Moreover,  it 
represents  those  costs  which  have  been 
identified,  through  statute  and 
regulation,  as  reimbursable  under  the 
major  government  program.  At  the  same 
time,  this  ratio  is  derived  from  claims  for 
Medicare  beneficiaries.  Since  our 
beneficiaries  are  considerably  younger 
and  generally  healthier  on  average,  we 
believe  that  an  average  CHAMPUS 
beneficiary  would  use  fewer  hospital 
resources  than  an  average  Medicare 
beneficiary  classified  under  the  same 
DRG. 

b.  Bad  debts.  In  order  to  recognize  our 
share  of  hospitals'  bad  debts  for 
CHAMPUS  patients  (that  is,  unpaid 
cost-sharing  amounts),  we  have 
increased  the  base  amount  for  the 
standardized  amounts  from  .66  to  .67. 
This  is  an  increase  of  about  1.5  percent 
which  is  actually  more  than  our  share  of 
CHAMPUS  bad  debts. 

c.  Use  of  CHAMPUS-specific  weights. 
We  recognize  that,  because  of  the 
differences  between  our  beneficiaries 
and  Medicares  beneficiaries,  their 
relative  resource  consumption  in  the 
various  DRGa  will  be  different.  In  order 
to  ensure  that  the  payment  amounts 
used  in  the  CHAMPUS  DRG-based 
payment  system  are  reasonable  for  our 


beneficiaries,  we  will  calculate  DRG 
weights  form  CHAMPUS  claims  data 
only. 

d.  Wage  index.  We  recognize  that 
wages,  although  by  no  means 
completely  beyond  the  control  of 
hospitals,  constitute  a  large  part  of 
hospital  costs  and  vary  considerably 
from  area  to  area.  We  have,  therefore, 
provided  for  use  of  the  Medicare  area 
wage  indexes  in  the  CHAMPUS  DRG- 
based  payment  system.  This  provision  is 
essentially  budget  neutral  for 
CHAMPUS,  since  it  will  not  directly 
affect  the  total  amounts  paid.  However, 
it  will  redistribute  those  payments  so 
that,  rather  than  all  hospitals  being  paid 
the  same  amount  for  the  same  DRG, 
those  hospitals  in  high  wage  areas  will 
be  paid  more  than  the  average  and  those 
hospitals  in  low  wage  areas  will  be  paid 
less. 

e.  Urban/rural  differentiation. 
CHAMPUS  data  indicate  that  significant 
differences  in  the  impact  of  DRG-based 
payments  exist  between  urban  and  rural 
hospitals  even  after  adjusting  for  area 
wage  differences.  We  have,  therefore, 
provided  for  development  of  separate 
urban  and  rural  ASAs  based  on  claims 
data  specific  to  each.  As  for  the  use  of 
wage  indexes,  this  provision  will  be 
budget  neutral.  v 

/  Capital  and  direct  medical  K 

education  costs.  In  one  CHAMPUS 
study  of  the  largest  inpatient  CHAMPUS 
hospitals,  we  found  that,  as  a 
percentage  of  total  expenses,  capital 
costs  ranged  from  2.4  percent  to  20.5 
percent.  In  the  same  study  we  found  that 
direct  medical  education  costs  vary  from 
0  percent  to  6.1  percent  of  total 
expenses.  We  recognize  these  are 
expenses  which  apply  to  our 
beneficiaries.  Moreover,  at  present  there 
is  no  equitable  way  to  reimburse 
hospitals  for  these  costs  on  a  uniform 
basis  which  would  not  unduly  penalize 
certain  hospitals.  The  CHAMPUS  DRG- 
based  payment  system,  therefore, 
includes  procedures  for  hospitals  to 
report  their  total  capital  and  direct 
medical  education  costs  to  CHAMPUS 
and  be  reimbursed  CHAMPUS'  share 
based  on  the  ration  of  CHAMPUS 
inpatient  days  to  total  inpatient  days. 

g.  Phychiatric  services.  Most 
psychiatric  services  are  exempt  from 
DRGs  under  Medicare  with  the 
exception  of  psychiatric  services 
provided  in  some  acute  care  facilities 
that  do  not  qualify  for  an  exemption. 
Initially,  all  psychiatric  services  are 
exempt  from  the  CHAMPUS  DRG-based 
payment  system,  but  OCHAMPUS  is 
currently  studying  whether  other 
prospective  payment  methodologies  are 
appropriate  for  the  provision  of 
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psychiatric  »ervice«  to  QiAMPUS 
patients. 

b.  Substance  abuse  services.  Although 
Medicare  has  developed  a  DKG 
classincation  lyttem  for  substance 
abuse  services  adequate  for  its 
beneficiary  population,  at  this  time  we 
think  that  it  is  unclear  whether  this 
system  should  be  applied  to  CHAMPUS 
patients  because  of  the  distinct 
characteristics  of  the  CHAMPUS 
population.  Therefore,  we  have  elected 
to  conduct  further  study  on  this  issue.  In 
the  meantime,  we  wiU  exempt  substance 
abuse  services  from  the  CHAMPUS 
DRG-based  payment  system  and 
continue  to  pay  for  them  according  to 
billed  charges. 

/.  Children's  hospitals.  Both  the 
comments  we  received,  and  CHAMPUS 
data  we  have  examined,  indicate  that 
children's  hospitals  have  higher  costs, 
on  average,  than  other  hospitals.  As  a 
result,  we  have  exempted  children's 
hospitals  from  the  CHAMPUS  DRG- 
based  payment  system. 

2.  Beneficiary  Impact 

The  CHAMPUS  DRG-based  payment 
system  will  benefit  our  beneficiaries  and 
the  procedures  in  this  final  rule  contain 
various  provisions  to  protect  them. 

a.  Cost-sharing  amounts.  The  cost- 
sharing  provisions  under  the  CHAMPUS 
DRG-based  payment  system  are 
structured  ao  that  beneficiaries  are  still 
responsible  on  average  for  the  same 
proportion  of  allowed  costs.  There  will 
be  no  effect  on  dependents  of  active 
duty  members  in  ttiis  regard,  but  on 
average  all  other  beneficiaries  will  be 
required  to  pay  smaller  cost-sharing 
amounts,  since  the  allowed  amounts  will 
be  reduced. 

b.  Calculation  of  cost-shares  for 
be.Tificiaries  other  than  dependents  of 
active  duty  members.  We  conducted  a 
test  of  DRG-based  reimbursement  in 
South  Carohna  from  September  1, 1984, 
through  August  31, 1985.  One  of  the  most 
significant  findings  of  that  test  was  that 
the  calculation  of  coat-shares  for 
beneficiaries  other  than  dependents  of 
active  duty  members  must  be  revised. 
Currently  these  beneficiaries'  cost-share 
is  25  percent  of  the  allowed  amount 
which  is  generally  nearly  equal  to  the 
billed  amount.  During  the  test  we  found 
that  under  a  DRG-based  payment 
system  the  DRG-based  amount 
sometimes  greatly  exceeded  the 
hospital's  billed  charge,  resulting  in  a 
cost-share  equal  to,  and  sometimes 
exceeding,  the  billed  charge.  In  order  to 
prevent  this  inequity,  we  reyised  the 
cost-sharing  procedures  for  these 
beneficiaries  in  the  proposed  rule  to 
require  a  standard  per  diem  amount  for 
services  provided  by  hospitals  subject  to 


the  CHAMPUS  DRG-based  payment 
system.  This  did  not  entirely  correct  the 
problem,  however,  and  »omc 
beneficiaries  would  still  be  required  to 
pay  cost-shares  exceeding  what  *vould 
be  required  under  current  procedures. 
Thus,  this  final  rule  further  modifies  the 
cost-sharing  requirements  for  these 
beneficiaries.  The  cost-share  will  now 
be  the  lesser  of  the  per  diem-based 
amount  or  25  percent  of  the  hospital's 
billed  charges.  In  this  way  no 
beneficiary's  cost-share  will  increase  as 
a  result  of  DRG-based  paj-ment  (see 
Section  IV.A.  of  this  preamble]. 

3.  Operational  Impact 

Fiscal  intermediaries  will  have  to 
make  significant  changes  to  their 
existing  claims  processing  systems  in 
order  to  implement  the  CHAMPUS  DRG- 
based  pajTnent  system.  An  OCHAMPUS 
negotiation  team  has  been  esldblished 
to  negotiate  reimbursement  of  costs  with 
the  fiscal  intermediaries. 

F.  Conclusion 

We  believe  that  this  final  rule  meets 
the  objectives  of  the  Regulatory 
Flexibility  Act. 

X.  Other  Required  Information 

A.  Effective  Date 

The  procedures  contained  in  this  final 
rule  are  to  be  applicable  to  all 
admissions  occurring  on  or  after 
October  1,  1987.  In  the  proposed 
amendment  of  rule  we  stated  that 
implementation  of  DRG-based 
reimbursement  in  Hawaii  would  be 
delayed  until  Apr  J  198a  This  was  based 
on  potential  delays  in  making 
administrative  adjustments  for  fiscal 
intermediary  activities  in  Hawaii.  These 
issues  have  now  been  resolved  and 
there  is  no  administrative  reason  for  a 
delay.  Thus,  we  no  longer  interKl  to 
postpone  implementation  in  Hawaii,  end 
DRG-based  reimbursement  will  be 
implemented  there  on  October  1, 1987. 

B.  Paperwork  Reduction  Act 

This  final  rule  contains  a  reporting 
requirement  for  capital  and  direct 
medical  education  costs  which  is  subject 
to  the  provisions  of  the  Paperwork. 
Reduction  Act  of  1980  (44  U.S.C.  3507). 
As  required  by  that  Act,  OCHAMPUS 
has  requested  Office  of  Management 
and  Budget  [OMB)  approval  of  this 
requirement. 

List  of  Subjects  in  32  CFR  Part  199 

Claims,  Handicapped.  Health 

insurance.  Military  personnel. 


PART  199— (AMENDED] 

Accordingly,  32  CFR  Pari  199  is 
amended  as  follows: 

1.  The  autboritj'  citatioti  for  Pan  199 
continues  to  read  as  follow*: 

Authority:  10  US  C  l(r9  1086  5  I'  S  C  301. 

2.  Section  19e^(b)  is  amended  by 
eddu'ig  the  following  definitions  \n 
alphabetical  order: 

S  199.2    Deftnttions. 

•  •  •  •  • 

CH.UIPUS  DRG-Based  Payment 
System.  A  reimbursement  system  for 
hospitals  which  assigns  prospectively- 
determined  payment  levels  to  each  DRG 
based  on  the  average  cost  of  treating  all 
CHAMPUS  patients  in  a  given  DRG. 

•  •         •        •         • 

Diagnosis-Related  Groups  (DRGs). 
Diagnosis-related  groups  (DRGs)  are  a 
method  of  dividing  hospital  patients  into 
clin)cally  coherent  groups  based  on  the 
consumption  of  resources.  Patients  are 
assigned  to  the  groups  based  on  their 
principal  diagnosis  (the  reason  for 
admission,  determined  after  study), 
secondary  diagnoses,  procedures 
performed,  and  the  patient's  age.  sex, 
and  discharge  status. 

•  •         •         •        • 

3.  {  199.4  IS  amended  by  revising 
paragraphs  (d)(2).  (f)(3)(ii).  (r](4][ii). 
(f)(5).  (g)(10).  and  (g)(ll)  and  by  adding 
paragraph  (0(6)  to  read  at  follows: 

§  199.4    Basic  program  benefits. 

•  «         •         *         • 

(d) •  •  • 

(2)  Billing  practices.  To  be  considered 
for  benefits  under  this  paragraph  (d). 
covered  8er\ices  end  supplies  must  be 
provided  and  billed  for  by  en  authorized 
provider  as  set  forth  in  S  199.6  of  this 
part.  Such  billing  must  be  itemized  fully 
and  described  sufficiently,  even  when 
CHAMPUS  payment  is  determined 
under  the  CHAMPUS  DRG-based 
payment  system,  so  that  CHAMPUS  can 
determine  whether  benefits  are 
authonzed  by  this  part  Except  for 
claims  subject  to  the  CHAMPUS  DRG- 
based  payment  system,  whenever 
continuing  charges  are  involved,  claims 
should  be  submitted  to  the  appropriate 
CHAMPUS  fiscal  intermediary  at  ieast 
every  30  days  (monthly)  either  by  the 
beneficiary  or  sponsor  or  directly  by  the 
provider.  For  claims  subject  to  the 
CHAMPUS  DRG-based  payment 
system,  claims  may  be  submitted  only 
after  the  beneficiary  has  been 
discharged  or  transferred  from  the 
hospital. 

•  *         •         •        « 

(0*  *  • 
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PI  •   •  • 

(ii)  Inpatient  cost-sharing.  Cost- 
shdring  amounts  for  inpatient  services 
shell!  be  as  follows: 

(A)  Sen-ices  subject  to  the 
a  iA  MPUS  DR  G- based  payment 
system.  The  cost-share  shall  be  the 
lesser  of;  an  amount  calculated  by 
multiplying  a  per  diem  amount  by  the 
total  number  of  days  in  the  hospital  stay 
except  the  day  of  discharge;  or  25 
percent  of  the  hospital's  billed  charges. 
The  per  diem  amount  shall  be  calculated 
so  that,  in  the  aggregate,  the  total  cost- 
sharing  amounts  for  these  beneficiaries 
IS  equivalent  to  25  percent  of  the 
CHAMPUS-determined  allowable  costs 
for  covered  services  or  supplies 
provided  on  an  inpatient  basis  by 
authorized  providers.  The  per  diem 
amount  shall  be  published  annually  by 
OCHAMPUS. 

|B)  Services  exempt  from  the 
CH.AhWUS  DRG-based payment  system 
and  services  provided  by  hospitals  and 
parts  of  hospitals  exempt  from  the 
CH.AMPUS  DRG-based  payment  system 
and  by  institutions  other  than  hospitals. 
The  cost-share  shall  be  25  percent  of  the 
CHAMPL'S-determined  allowable  costs 
or  charges  for  otherwise  covered 
services  or  supplies  provided  on  an 
inpatient  basis  by  an  authorized 
provider. 

*         *         *         • 

(4).    .    . 

(ii)  Inpatient  cost-sharing.  Eligible 
former  spouses  are  responsible  for  the 
payment  of  cost-sharing  amounts  the 
same  as  those  required  for  retirees, 
dependents  of  retirees,  dependents  of 
deceased  active  duty  members,  and 
dependents  of  deceased  retirees. 
•         •         *         *        * 

(5)  Amounts  over  CHAMPUS- 
determined  allowable  costs  or  charges. 
It  is  the  responsibility  of  the  CHAMPUS 
fiscal  intermediary  to  determine 
allowable  costs  for  services  and 
supplies  provided  by  hospitals  and  other 
institutions  and  allowable  charges  for 
services  and  supplies  provided  by 
physicians,  other  individual  professional 
providers,  and  other  providers.  Such 
CHAMPUS-determined  allowable  costs 
or  charges  are  made  in  accordance  with 
the  provisions  of  §  199.14.  All 
CHAMPUS  benefits,  including 
calculation  of  the  CHAMPUS  or 
beneficiary  cost-sharing  amounts,  are 
based  on  such  CHAMPUS-determined 
allowable  costs  or  charges.  The  effect 
on  the  beneficiary  when  the  billed  cost 
or  charge  is  over  the  CHAMPUS- 
determined  allowable  amount  is 
dependent  upon  whether  or  not  the 
applicable  claim  was  submitted  on  a 
participating  basis  on  behalf  of  the 


beneficiary  or  submitted  directly  by  the 
beneficiary  on  a  nonparticipaling  basis 
and  on  whether  the  claim  is  for  inpatient 
hospital  services  subject  to  the 
CHAMPns  DRG-based  payment 
system.  This  provision  applies  to  all 
classes  of  CHAMPUS  beneficiaries. 

Note. — When  the  provider  "forgives"  or 
"waives"  any  beneficiary  liability,  such  as 
amounts  applicable  to  the  annual  fiscal  year 
deductible  for  outpatient  services  or  supplies, 
or  the  inpatient  or  outpatient  cost-sharing  as 
previously  set  forth  in  this  section,  the 
CHAMPUS-determined  allowable  charge  or 
cost  allowance  (whether  payable  to  the 
CHAMPUS  beneficiary  or  sponsor,  or  to  a 
participating  provider)  shall  be  reduced  by 
the  same  amount. 

(i)  Participating  provider.  Under 
CHAMPUS,  authorized  professional 
providers  and  institutional  providers 
other  than  hospitals  have  the  option  of 
participating  on  a  claim-by-claim  basis. 
Participation  is  required  for  inpatient 
claims  only  for  hospitals  which  are 
Medicare-participating  providers. 
Hospitals  which  are  not  Medicare- 
participating  providers  but  which  are 
subject  to  the  CHAMPUS  DRG-based 
payment  system  in  paragraph  {a)(l)  of 
§  199.14  must  sign  agreements  to 
participate  on  all  CHAMPUS  inpatient 
claims  in  order  to  be  authorized 
providers  under  CHAMPUS.  All  other 
hospitals  may  elect  to  participate  on  a 
claim-by-claim  basis.  Participating 
providers  must  indicate  participation  by 
signing  the  appropriate  space  on  the 
applicable  CHAMPUS  claim  form  and 
submitting  it  to  the  appropriate 
CHAMPUS  fiscal  intermediary.  In  the 
case  of  an  institution  or  medical 
supplier,  the  claim  must  be  signed  by  an 
official  having  such  authority.  This 
signature  certifies  that  the  provider  has 
agreed  to  accept  the  CHAMPUS- 
determined  allowable  charge  or  cost  as 
payment  in  full  for  the  medical  services 
and  supplies  listed  on  the  specific  claim 
form,  and  further  has  agreed  to  accept 
the  amount  paid  by  CHAMPUS  or  the 
CHAMPUS  payment  combined  with  the 
cost-sharing  amount  paid  by  or  on 
behalf  of  the  beneficiary  as  full  payment 
for  the  covered  medical  services  or 
supplies.  Therefore,  when  costs  or 
charges  are  submitted  on  a  participating 
basis,  the  patient  is  not  obligated  to  pay 
any  amounts  disallowed  as  being  over 
the  CHAMPUS-determined  allowable 
cost  or  charge  for  authorized  medical 
services  or  supplies. 

(ii )  Nonparticipaling  providers. 
Nonparticipating  providers  are  those 
providers  who  do  not  agree  on  the 
CHAMPUS  claim  form  to  participate 
and  thereby  do  not  agree  to  accept  the 
CHAMPUS-determined  allowable  costs 
or  charges  as  the  full  charge.  For 


otherwise  covered  services  and  supplies 
provided  by  such  nonparticipating 
CHAMPUS  providers,  payment  is  made 
directly  to  the  beneficiary  or  sponsor 
and  the  beneficiary  is  liable  under 
applicable  law  for  any  amounts  over  the 
CHAMPUS-determined  allowable  costs 
or  charges.  CHAMPUS  shall  have  no 
responsibility  for  any  amounts  over 
allowable  costs  or  cliarges  as 
determined  by  CHAMPUS. 

(6)  Hospital  days  beyond  that  deemed 
medically  necessary  Under  the 
CHAMPUS  DRG-based  payment 
system,  the  DRG  amount  is  considered 
full  payment  for  any  hospital  stay  up  to 
the  long-stay  outlier  cutoff  as  described 
in  paragraph  (a)(l)(iv)(D)(l)(ii)  of 
§  199.14.  Any  charges  for  days  beyond 
the  long-stay  outlier  cutoff  which  are 
deemed  not  medically  necessary  shall 
be  the  responsibility  of  the  beneficiary. 
•         ♦         *         « 

(g)  *   •   * 

(10)  Amounts  above  allowable  costs 
or  charges.  Costs  of  services  and 
supplies  to  the  extent  amounts  billed  are 
over  the  CHAMPUS  determined 
allowable  cost  or  charge,  as  provided 
for  in  §  199.14. 

(11)  No  legal  obligation  to  pay,  no 
charge  would  be  made.  Services  or 
supplies  for  which  the  beneficiary  or 
sponsor  has  no  legal  obligation  to  pay; 
or  for  which  no  charge  would  be  made  if 
the  beneficiary  or  sponsor  was  not 
eligible  under  CHAAIPUS.  except  claims 
subject  to  the  CH.AMPUS  DRG-based 
payment  system  where  the  DRG-based 
amount  is  greater  than  the  hospital's 
billed  charge  w-hich  has  been  paid  in  full 
by  a  double  coverage  plan. 
***** 

4.  Section  199.6  is  amended  by 
revising  paragraphs  (a)(8)  and  (b)(l)(ii), 
by  adding  a  new  paragraph  (b)(3)(v), 
and  by  removing  paragraph  (e)  and 
redesignating  paragraph  (f)  as  paragraph 
(e)  to  read  as  follows: 

§  199.6    Authorized  providers. 

*  •  •  •  • 

(a)  *  *  * 

(8)  Participating  provider  Under 
CHAMPUS.  authorized  professional 
providers  and  institutional  providers 
other  than  hospitals  have  the  option  of 
participating  on  a  claim-by-claim  basis. 
Participation  is  required  for  inpatient 
claims  only  for  hospitals  which  are 
Medicare-participating  providers. 
Hospitals  which  are  not  Medicare- 
participating  providers  but  which  are 
subject  to  the  CHAMPUS  DRG-based 
payment  system  in  paragraph 
(a)(l)(ii)(D)  of  §  199.14  must  sign 
agreements  to  participate  on  all 
CHAMPUS  inpatient  claims  in  order  to 


UM  I 
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be  authoriztd  providers  under 
CHAMF-L'S.  Ail  other  hospitals  may 
elect  to  participate  on  a  claim-by-claim 
basis.  Participating  providers  must 
indicate  participation  by  signing  the 
appropriate  space  on  the  applicable 
CHAMPUS  claim  form  and  submitting  it 
to  the  appropriate  CHAMPUS  fiscal 
intermediary  on  behalf  of  the 
benefici.^ry.  In  the  case  of  an  institution 
or  medical  supplier,  the  claim  must  be 
signed  by  an  official  having  such 
authority.  This  certifies  that  the  provider 
has  agreed  to  accept  the  CHAMPL'S- 
determined  allowable  charge  or  cost  as 
payment  in  full  for  the  medical  services 
and  supplies  listed  on  the  specific  claim 
form;  and  has  agreed  to  accept  the 
amount  paid  by  CHAMPUS  or  the 
CHAMPUS  payment  combined  with  the 
cost-sharing  and  deductible  amounts 
paid  by,  or  on  behalf  of.  the  beneficiary 
as  full  payment  for  the  covered  medical 
services  and  supplies. 

*  •         *         <         • 

(b)  *   *   * 

(D*  *  * 

(ii)  Billing  practices.  Institutional 

billings  must  be  itemized  fully  and 
sufficiently  descriptive,  even  when 
CHAMPUS  pavment  is  determ.ined 
under  the  CHAMPUS  DRG-hased 
payment  system,  so  that  CHAMPUS  can 
make  a  determination  of  benefits. 
Except  for  claims  subject  to  the 
CHAMPUS  DRG-based  payment 
system,  whenever  continuing  charges 
are  involved,  claims  should  be 
submitted  to  the  appropriate  CHAMPUS 
fiscal  intermediary  at  least  every  30 
days  (monthly)  either  by  the  beneficiary 
or  sponsor  or  directly  by  the  provider  on 
behalf  of  the  beneficiary.  For  claims 
subject  to  the  CHAMPUS  DRG-based 
payment  system,  claims  may  be 
submitted  only  after  the  beneficiary  has 
been  discharged  or  transferred  from  the 
hospital. 

•  *         •         *         * 

(3)  *    *    * 

(v)  Participation  agreements  requiivd 
for  some  hospitals  which  are  not 
Medicare-participating. 
Notwithstanding  the  p.'-ovisions  of  this 
paragraph  {B](31,  a  hospital  which  is 
subject  to  the  CHAMPUS  DRG-based 
payment  system  but  which  is  not  a 
Medicare-particpating  hospital  must 
request  and  sign  an  agreement  with 
OCHAMPUS.  By  signing  the  agreement, 
the  hospital  agrees  to  participate  on  all 
CHAMPUS  inpatient  claims  and  accept 
the  requirements  for  a  participating 
provider  as  contained  in  paragraph 
(a)(8)  of  5  199.6.  Failure  to  sign  such  an 
agreement  shall  disqualify  such  hospital 


as  a  CHAMPUS-approved  institutional 
provider. 

*  •         •         *         • 

5.  Section  199.7  is  amended  by 
revising  paragraphs  (B)(2)(i),  (c)(2). 
(e)(1),  and  (g)  and  by  adding  a  new 
paragraph  (b)(2)(x)(C)  to  read  as 
follows: 

5  199.7    Claims  submissions,  review,  and 
payment. 

•  •  *  *  • 

(b)*   *   • 

(2)-   •   * 

(i)  Diagnosis.  All  applicable  diagnoses 
are  required:  standard  nomenclature  is 
acceptable.  In  the  absence  of  a 
diagnosis,  a  narrati\e  description  of  the 
definitive  set  of  symptoms  for  which  the 
medical  care  was  rendered  must  be 
provided. 


(C)  For  hospitals  subject  to  the 
CHAMPUS  DRG-bdsed  payment  system 
(see  paragraph  (a)(l)(ii)(D)  of  §  199.14), 
the  following  information  is  also 
required: 

(/)  The  principal  diagnosis  (the 
diagnosis  established,  after  study,  to  be 
chiefly  responsible  for  causing  the 
patient's  admission  to  the  hospital). 

(2)  All  secondary  diagnoses. 

(,?)  All  significant  procedures 
perform.ed. 

[4]  The  discharge  status  of  the 
beneficiary. 

(5)  The  hospital's  Medicare  provider 
number. 

[6]  The  source  of  the  admission. 
•         *         *        *         « 

(c)  *  *  * 

(2)  Provider's  signature.  A 
participating  provider  (see  paragraph 
(a)(8)  of  §  199.6)  is  required  to  sign  the 
CH.'VMPUS  claim  form. 

***** 

(e]  *  *  * 

(1)  Continuing  care.  Except  for  claims 
subject  to  the  CHAMPUS  DRG-based 
payment  system,  whenever  medical 
services  and  supplies  are  being  rendered 
on  a  continuing  basis,  an  appropriate 
claim  or  claims  should  be  submitted 
every  30  days  (monthly)  whether 
submitted  directly  by  the  beneficiary  or 
sponsor  or  by  the  provider  on  behalf  of 
the  beneficiary.  Such  claims  may  be 
submitted  more  frequently  if  the 
beneficiary  or  provider  so  elects.  The 
Director,  OCHAMPUS.  or  a  designee, 
also  may  require  more  frequent  claims 
submission  based  on  dollars.  Examples 
of  care  that  may  be  rendered  on  a 
continuing  basis  are  outpatient  physical 
therapy,  private  duty  (special)  nursing, 
or  inpatient  stays.  For  claims  subject  to 
the  CHAMPUSDRG-based  payment 


system,  claims  may  be  submitted  only 
after  the  beneficiary  has  been 
discharged  or  transferred  from  the 
hospital. 

***** 

(g)  Claims  review.  It  is  the 
responsibility  of  the  CHAMPUS  fiscal 
intermediary  (or  OCHAMPUS.  including 
OCHAMPUSEUR)  to  review  each 
CHAMPUS  claim  submitted  for  benefit 
consideration  to  ensure  compliance  with 
all  applicable  definitions,  conditions, 
limitations,  or  exclusions  specified  or 
enumerated  in  this  part.  It  is  also 
required  that  before  any  CHAMPUS 
benefits  may  be  extended,  claims  for 
medical  services  and  supplies  will  be 
subject  to  utilization  review  and  quality 
assurance  standards,  norms,  and  criteria 
issued  by  the  Director,  OCHAMPUS,  or 
a  designee  (see  paragraph  {a)(l)(v)  of 
§  199.14  for  review  standards  for  claims 
subject  to  the  CHAMPUS  DRG-based 
payment  system). 

***** 

6.  Section  199.10  is  amended  by 
redesignating  paragraph  (a)(5)(iii)  as 
paragraph  {a)(5)(iv)  and  adding  a  new 
paragraph  (a)(5)(iii)  to  read  as  follows: 

§  199.10    Appeal  and  hearing  procedures. 

(a)*    •    • 

(5)  •   •   * 

(iii)  The  establishment  of  diagnosis- 
related  groups  (DRGs).  or  the 
methodology  for  the  classification  of 
inpatient  discharges  within  the  DRGs,  or 
the  weighting  factors  that  reflect  the 
relative  hospital  resources  used  with 
respect  to  discharges  within  each  DRG, 
since  each  of  these  is  established  by  this 
part. 
«        *        •        *        • 

7.  A  new  §  199.14  is  added  to  read  as 
follows: 

§  199.14    Provider  reimbursement 
methods. 

(a)  Hospitals.  The  CHAMPUS- 
determined  allowable  cost  for 
reimbursement  of  a  hospital  shall  be 
determined  on  the  basis  of  one  of  the 
following  methodologies. 

(1)  CHAMPUS  DRG-based  pavment 
system.  Under  the  CHAMPUS  DRG- 
based  payment  system,  payment  for  the 
operating  costs  of  inpatient  hospital 
services  furnished  by  hospitals  subject 
to  the  system  (generally  short-term, 
acute-care  hospitals)  is  made  on  the 
basis  of  prospectively  determined  rates 
and  applied  on  a  per  discharge  basis 
using  Diagnosis  Related  Groups  (DRGs). 
Payments  under  this  system  will  include 
an  urban/rural  differentiation  and  an 
adjustment  for  area  wage  differences 
and  indirect  medical  education  costs. 
Additional  payments  will  be  made  for 
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capital  costs,  direct  medical  education 
costs  and  outlier  cases. 

(i)  Cenero/—{A)  DRGs  usnd.  The 
CHAMPUS  DRG-based  payment  system 
will  usfi  the  same  DRGs  used  in  the  most 
recently  available  grouper  for  the 
Medicare  Prospective  Payment  System. 

(B)  Ass  fi^n merit  of  discharges  to 
DRGs.  (1)  The  classification  of  a 
partii.uldr  discharge  shall  be  based  on 
the  patient's  age.  sex,  principal 
diagnosis  (that  is,  the  diagnosis 
established,  after  study,  to  be  chieOy 
responsible  for  causing  the  patient's 
admission  to  the  hospital),  secondary' 
diagnoses,  procedures  performed  and 
discharge  status. 

(-'I  Each  discharge  shall  be  assigned 
to  only  one  DRG  regardless  of  the 
number  of  conditions  treated  or  services 
furnished  during  the  patient's  stay. 

(C)  Basis  of  payment — {;)  Hosoital 
bilhno.  Under  the  CHA.MPL'S  DRG- 
based  payment  system,  hospitals  are 
required  to  submit  claims  (including 
itemized  charges)  in  accordance  with 
paragraph  (b)  of  §  199.7.  The  CHAMPUS 
fiscal  intermediary  will  assign  the 
appropriate  DRG  to  the  claim  based  on 
the  information  contained  on  the  claim. 

[2]  Pav merit  on  a  per  dischnroe  basis. 
Under  the  ChiAMPUS  DRG-based 
payment  system,  hospitals  are  paid  a 
predetermined  amount  per  discharge  for 
inpatient  hospital  services  furnished  to 
CHA.MPUS  beneficiaries. 

(,:;)  Claims  priced  as  of  date  of 
discharve.  All  claims  reimbursed  under 
the  CHAMPUS  DRG-based  payment 
system  are  to  be  priced  as  of  the  date  of 
discharge,  regardless  of  when  the  claim 
is  submitted. 

[■))  Payment  in  full.  The  DRG-based 
amount  paid  for  inpatient  hospital 
services  is  the  total  CHAMPUS  payment 
for  the  inpatient  operating  costs  (as 
described  in  paragraph  (a)(l)(i)(C)(5)  of 
this  section)  incurred  in  furnishing 
services  covered  by  the  CHA.MPUS.  The 
full  prospective  payment  amount  is 
payable  for  each  stay  during  which 
there  is  at  least  one  covered  day  of  care, 
except  as  provided  in  paragraph 
(a)(l)(iv)(D)(;)(/l  of  this  section, 

( ')  InpafitTit  operating  costs.  The 
CH.X.MPUS  DRG-based  payment  system 
provides  a  pavTnent  amount  for 
inpatient  operating  costs,  including: 

(/]  Operating  costs  for  routine 
services:  such  as  the  costs  of  room, 
board,  and  routine  nv;rsing  services; 

[is]  Operating  costs  for  ancillary 
ser\ices.  such  as  hospital  radiology  and 
laboratory  services  (other  than 
physicians'  services)  furnished  to 
hospital  inpatients: 

[tif]  Special  care  unit  operating  costs: 
and 


[iv]  Malpractice  insurance  costs 
related  to  services  furnished  to 
inpatients.         j 

(5)  Discharge^  and  transfers — {/] 
Discharges.  A  hospital  inpatient  is 
discharged  when: 

[aa]  The  patient  is  formally  released 
from  the  hospital  (release  of  the  patient 
to  another  hospital  as  described  in 
paragraph  (a)(l)(i)(C)(6)(/')  (ii)  of  this 
section,  or  a  leave  of  absence  from  the 
hospital,  will  not  be  recognized  as  a 
discharge  for  the  purpose  of  determining 
payment  under  the  CHAMPUS  DRG- 
based  payment  system); 

[bb]  The  patient  dies  in  the  hospital; 
or 

[cc]  The  patient  is  tranferred  from  the 
care  of  a  hospital  included  under  the 
CHAMPUS  DRG-based  payment  system 
to  a  hospital  or  unit  that  is  excluded 
from  the  prospective  payment  system. 

(//]  Transfers.  Except  as  provided 
under  paragraph  (a)(l)(i)(C)(6)(0  of  this 
section,  a  discharge  of  a  hospital 
inpatient  is  not  counted  for  purposes  of 
the  CHAMPUS  DRG-based  payment 
system  when  the  patient  is  transferred: 

(aa)  From  one  patient  area  or  unit  of 
the  hospital  to  another  area  or  unit  of 
the  same  hospital: 

[bb)  From  the  care  of  a  hospital 
included  under  the  CHAMPUS  DRG- 
based  payment  system  to  the  care  of 
another  hospital  paid  under  this  system: 

[cc)  From  the  care  of  a  hospital 
included  under  the  CHAMPUS  DRG- 
based  payment  system  to  the  care  of 
another  hospital  that  is  excluded  from 
the  CHAMPUS  DRG-based  payment 
system  because  of  participation  in  a 
statewide  cost  Control  program  which  is 
exempt  from  the  CHAMPUS  DRG-based 
payment  system  under  paragraph 
(a)(l)(ii)(A)  of  this  section:  or 

[dd)  From  the  care  of  a  hospital 
included  under  the  CHAMPUS  DRG- 
based  payment  system  to  the  care  of  a 
uniformed  services  treatment  facility. 

[Hi)  Payment  in  full  to  the  discharging 
hospital.  The  hospital  discharging  an 
inpatient  shall  be  paid  in  full  under  the 
CHAMPUS  DRG-based  payment 
system. 

[iv)  Payment  to  a  hospital  transferring 
an  inpatient  to  another  hospital.  If  a 
hospital  subject  to  the  CHAMPUS  DRG- 
based  payment  system  transfers  an 
inpatient  to  another  such  hospital,  the 
transferring  hospital  shall  be  paid  a  per 
diem  rate,  as  determined  under 
instructions  issued  by  OCHAMPUS,  for 
each  day  of  the  patient's  stay  in  that 
hospital,  not  to  exceed  the  DRG-based 
payment  that  would  have  been  paid  if 
the  patient  had  been  discharged  to 
another  setting.  However,  if  a  discharge 
is  classified  into  DRG  No.  385 
(Neonates,  died  or  transferred]  or  DRG 


No.  45G  (Burns,  transferred  to  another 
acute  care  facility),  the  transferring 
hospital  shall  be  paid  in  full. 

[v)  Additional  payments  to 
transferring  hospitals.  A  transferring 
hospital  may  qualify  for  an  additional 
payment  for  extraordinary  cases  that 
meet  the  criteria  for  long-stay  or  cost 
outliers. 

(ii)  Applicability  of  the  DRG  svstem — 
(A)  Areas  affected,  the  CHAMPUS 
DRG-based  payment  system  shall  apply 
to  hospitals'  services  in  the  fifty  states, 
the  District  of  Columbia,  and  Puerto 
Rico,  except  that  any  State  which  has 
implemented  a  separate  DRG-based 
payment  system  or  similar  payment 
system  in  order  to  control  costs  and  is 
exempt  from  the  .Medicare  Prospective 
Payment  System  may  be  exempt  from 
the  CHAMPUS  DRG-based  payment 
system  if  it  requests  exemption  in 
writing,  and  provided  payment  under 
such  system  does  not  exceed  payment 
which  would  otherwise  be  made  under 
the  CH.\MPUS  DRG-based  payment 
system. 

(B)  Services  subject  to  the  DRG-based 
payment  system.  All  normally  covered 
inpatient  hospital  services  furnished  to 
CHAMPUS  beneficiaries  by  hospitals 
are  subject  to  the  CH.AMPUS  DRG- 
based  payment  system. 

(C)  Services  exempt  from  the  DRG- 
based  payment  system.  The  following 
hospital  services,  even  when  provided  in 
a  hospital  subject  to  the  CHAMPUS 
DRG-based  payment  system,  are  exempt 
from  the  CHAMPUS  DRG-based 
payment  system  and  shall  be 
reimbursed  under  the  procedures  in 
paragraph  (a)(2)  of  this  section. 

[1)  Services  provided  by  hospitals 
exempt  from  the  DRp-based  payment 
system.  1 

[2]  All  ser\'ices  which  would 
otherwise  be  paid  under  one  of  the 
psychiatric  DRGs  which  are  numbers 
424-432. 

(3)  All  services  which  would 
otherwise  be  paid  under  one  of  the 
substance  abuse  DRGs  which  are 
numbers  433^38. 

(4)  All  services  related  to  kidney 
acquisition  by  Renal  Transplantation 
Centers. 

(5)  All  services  related  to  a  heart 
transplantation  which  would  otherwise 
be  paid  under  DRG  103. 

(6)  All  services  related  to  liver 
transplantation  when  the  transplant  is 
performed  in  a  CHAMPUS-authorized 
liver  transplantation  center. 

(7)  All  professional  services  provided 
by  hospital-based  physicians. 

(8)  All  services  provided  by  nurse 
anesthetists. 


UM  I 
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(D)  Hospitals  si:h:"c'  to  the 
CHAMPUS  DRG  based  payment 
system.  All  hospitals  within  the  fifty 
States,  the  District  of  Columbia,  and 
Puerto  Rico  which  are  certified  to 
provide  services  to  CHAMPUS 
beneficiaries  are  subject  to  the  DRG- 
based  payment  system  except  for  the 
following  hospitals  or  hospital  units 
which  are  exempt, 

(?)  Psychiatric  hospitals.  A 
psychiatric  hospital  which  is  exempt 
from  the  Medicare  Prospective  Payment 
Svstem  is  also  exempt  from  the 
CHAMPUS  DRG-based  payment 
system.  In  order  for  a  psychiatric 
hospital  which  does  not  participate  in 
Medicare  to  be  exempt  from  the 
CHAMPUS  DRG-based  paym.ent 
system,  it  must  meet  the  same  criteria 
(as  determined  by  the  Director, 
OCHAMPUS.  or  a  designee)  as  required 
for  exemption  from  the  Medicare 
Prospective  Payment  System  as 
contained  in  §  412.23  of  Title  42  CFR. 

[2]  Rehabilitation  hospitals.  A 
rehabilitation  hospital  which  is  exempt 
from  the  Medicare  Prospective  Payment 
System  is  also  exempt  from  the 
CHAMPUS  DRG-based  payment 
system.  In  order  for  a  rehabilitation 
hospital  which  does  not  participate  in 
Medicare  to  be  exempt  from  the 
CHAMPUS  DRG-based  payment 
system,  it  must  meet  the  same  criteria 
(us  determined  by  the  Director, 
OCHAMPUS.  or  a  designee]  as  required 
for  exemption  from  the  Medicare 
Prospective  Payment  System  as 
contained  in  §  412.23  of  Title  42  CFR. 

[3]  Alcohol/Drug  hospitals.  An 
alcohol/drug  hospital  which  is  exempt 
from  the  Medicare  prospective  payment 
system  is  also  exempt  from  the 
CHAMPUS  DRG-based  payment 
system..  In  order  for  an  alcohol/drug 
hospital  which  does  not  participate  in 
Medicare  to  be  exempt  from  the 
CHAMPUS  DRG-based  payment 
system,  it  must  meet  the  same  criteria 
(as  determined  by  the  Director, 
OCHAMPUS.  or  a  designee)  as  required 
for  exemption  from  the  Medicare 
Prospective  Payment  System  as 
contained  in  §  412.23  of  Title  42  CFR. 

[4]  Psychiatric,  rehabilitation  and 
alcohol/drug  units  (distinct  parts).  A 
psychiatric,  rehabilitation  or  alcohol/ 
drug  unit  which  is  exempt  from  the 
Medicare  prospective  payment  system  is 
also  exem.pt  from  the  CHAMPUS  DRG- 
based  payment  system.  In  order  for  a 


distinct  unit  which  does  not  participate 
in  Medicare  to  be  exempt  from  the 
CHAMPUS  DRG-based  payment 
system,  it  must  meet  the  same  criteria 
(as  determined  by  the  Director, 
OCHAMPUS,  or  a  designee)  as  required 
for  exemption  from  the  Medicare 
Prospective  Payment  Svstem  as 
contained  in  §  412.23  of  Title  42  CFR. 

(5)  Long-term  hospitals.  A  long-term 
hospital  which  is  exempt  from  the 
Medicare  prospective  payment  system  is 
also  exempt  from  the  CHAMPUS  DRG- 
based  payment  system.  In  order  for  a 
long-term  hospital  which  does  not 
participate  in  Medicare  to  be  exempt 
from  the  CHAMPUS  DRG-based 
payment  system,  it  must  have  an 
average  length  of  inpatient  stay  greater 
than  25  days: 

[i]  As  computed  by  dividing  the 
number  of  total  inpatient  days  (less 
leave  or  pass  days)  by  the  total  number 
of  discharges  for  the  hospital's  most 
recent  fiscal  year;  or 

(//]  As  computed  by  the  same  method 
for  the  immediately  preceding  six-month 
period,  if  a  change  in  the  hospital's 
average  length  of  stay  is  indicated. 

[6]  Sole  community  hospitals.  Any 
hospital  which  has  qualified  for  special 
treatment  under  the  Medicare 
prospective  payment  system  as  a  sole 
community  hospital  and  has  not  given 
up  that  classification  is  exempt  from  the 
CHAMPUS  DRG-based  payment 
system.  (See  Subpart  G  of  42  CFR  Part 
412.) 

(7)  Christian  Science  sanitariums.  All 
Christian  Science  sanitoriums  (as 
defined  in  paragraph  (b)(4)(vii)  of 
§  199.6)  are  exempt  from  the  CHAMPUS 
DRG-based  payment  system. 

[8]  Cancer  hospitals.  Any  hospital 
which  qualifies  as  a  cancer  hospital 
under  the  Medicare  standards  and  has 
elected  to  be  exempt  from  the  Medicare 
prospective  payment  svstem  is  exempt 
from  the  CHAMPUS  DRG-based 
payment  system.  (See  42  CFR  412.94.) 

(P)  Children's  hospitals.  A  children's 
hospital  which  is  exempt  from  the 
Medicare  Prospective  Payment  System 
is  also  exempt  from  the  CHAMPUS 
DRG-based  payment  system.  In  order 
for  a  children's  hospital  which  does  not 
participate  in  Medicare  to  be  exempt 
from  the  CHAMPUS  DRG-based 
payment  system,  it  must  meet  the  same 
criteria  (as  determined  by  the  Director. 
OCH.AMPUS.  or  a  designee)  as  required 
for  exemption  from  the  Medicare 


Prospective  Payment  System  as 
contained  in  42  CFR  412,23. 

[10]  Hospitals  outside  the  50  states, 
the  District  of  Columbia,  and  Puerto 
Rico.  A  hospital  is  excluded  from  the 
CHAMPUS  DRG-based  payment  system 
if  it  is  not  located  in  one  of  the  fifty 
States,  the  District  of  Columbia,  or 
Puerto  Rico. 

(E)  Hospitals  which  do  not  participate 
in  Medicare.  It  is  not  required  that  a 
hospital  be  a  Medicare-participating 
provider  in  order  to  be  an  authorized 
CHAMPUS  provider.  However,  any 
hospital  which  is  subject  to  the 
CHAMPUS  DRG-based  payment  system 
and  which  otherwise  meets  CHAMPUS 
requirements  but  which  is  not  a 
Medicare-participating  provider  (having 
completed  a  form  HCFA-1514,  Hospital 
Request  for  Certification  in  the 
Medicare/Medicaid  Program  and  a  form 
HCFA-1561.  Health  Insurance  Benefit 
Agreement)  must  com.plete  a 
participation  agreement  with 
OCHAMPUS.  By  completing  the 
participation  agreement,  the  hospital 
agrees  to  participate  on  all  CHAMPUS 
inpatient  claims  and  to  accept  the 
CHAMPUS-determined  allowable 
amount  as  payment  in  full  for  these 
claims.  Any  hospital  which  does  not 
participate  in  Medicare  and  does  not 
complete  a  participation  agreement  with 
OCHAMPUS  will  not  be  authorized  to 
provide  services  to  CHAMPUS 
beneficiaries. 

(iii)  Determination  of  payment 
cmounts.  The  actual  payment  for  an 
individual  claim  under  the  CHAMPUS 
DRG-based  payment  system  is 
calculated  by  multiplying  the  urban  or 
rural  adjusted  standardized  amounts 
(adjusted  to  account  for  area  wage 
differences  using  the  wage  indexes  used 
in  the  Medicare  program)  by  a  weighting 
factor  specific  to  each  ORG. 

(A)  Calculation  of  ORG  Weights. 

[1]  Grouping  of  charges.  All  discharge 
records  in  the  database  shall  be  grouped 
by  ORG. 

[2]  Remove  DRGs  469  and  470. 
Records  from  DRGs  469  and  470  shall  be 
removed  from  the  database. 

[3]  Indirect  medical  education 
standardization.  To  standardize  the 
charges  for  the  cost  effects  of  indirect 
medical  education  factors,  each  teaching 
hospital's  charges  will  be  divided  by  1.0 
plus  the  following  ratio  on  a  hospital- 
specific  basis: 


I 
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[I                    number  of  interns  +  residents 
E1.0+ 1  .5795-1.0 
'                              number  of  beds 


(•/)  Wage  level  standardization.  To 
standardize  the  charge  records  for  area 
wage  differences,  each  charge  record 
will  be  divided  info  labor-related  and 
nonlabor-related  portions,  and  the 
labor-related  portion  shall  be  divided  by 
the  most  recently  available  Medicare 
wage  index  for  the  area.  The  labor- 
related  and  nonlabor-related  portions 
will  then  be  added  together. 

[5]  Elimination  of  statistical  outliers. 
All  unusually  high  or  low  charges  shall 
be  removed  from  the  database. 

[6]  Calculation  of  DRG  average 
charge.  After  the  standardizaiion  for 
indirect  medical  education,  and  area 
wage  differences,  an  average  charge  for 
each  DRG  shall  be  computed  by 
summing  charges  in  a  DRG  and  dividing 
that  sum  bv  the  number  of  records  in  the 
DRG. 

(/-)  Calculation  of  national  average 
charge  per  discharge.  A  national 
average  charge  per  discharge  shall  be 
calculated  by  summing  all  charges  and 


dividing  that  sum  by  the  total  number  of 
records  from  all  DRG  categories. 
[8]  DRG  relative  weights.  DRG 
relative  weights  shall  be  calculated  for 
each  DRG  category  by  dividing  each 
DRG  average  charge  by  the  national 
average  charge. 

(B)  Empty  and  low-volume  DRGs.  The 
Medicare  weight  shall  be  used  for  any 
DRG  with  less  than  ten  (10)  occurrences 
in  the  ChL^.MPUS  database.  The  short- 
stay  thresholds  shall  be  set  at  one  day 
for  these  DRGs  and  the  long-stay 
thresholds  shall  be  set  at  the  FY  87 
Medicare  thresholds. 

(C)  Updating  DRG  weights.  The 
CHAMPUS  DRG  weights  shall  be 
updated  or  adjusted  as  follows: 

(7)  DRG  weights  shall  be  recalculated 
annually  using  CH.^MPUS  charge  data 
and  the  methodology  described  in 
paragraph  (a)[l)(iii)(A)  of  this  section. 

[2]  When  a  new  DRG  is  created, 
CHAMPUS  will,  if  practical,  calculate  a 
weight  for  it  using  an  appropriate  charge 
sample  (if  available)  and  the 


methodology  described  in  paragraph 
(a)(l)(iii)(A)  of  this  section. 

(3]  In  the  case  of  any  other  change 
under  Medicare  to  an  existing  DRG 
weight  (such  as  in  connection  with 
technology  changes).  CHA.MPUS  shall 
adjust  its  weight  for  that  DRG  in  a 
manner  comparable  to  the  change  made 
by  Medicare. 

(D)  Calculation  of  the  adjusted 
standardized  amounts.  The  following 
procedures  shall  be  followed  in 
calculating  the  CHAMPUS  adjusted 
standardized  amount. 

(/)  Differentiate  urban  and  rural 
charges.  All  charges  in  the  database 
shall  be  sorted  into  urban  and  rural 
groups.  The  following  procedures  will  be 
applied  to  each  group. 

[2]  Indirect  medical  education 
standardization.  To  standardize  the 
charges  for  the  cost  effects  of  indirect 
medical  education  factors,  each  teaching 
hospital's  charges  will  be  divided  by  1.0 
plus  the  following  ratio  on  a  hospital- 
specific  basis: 


'[| 


1.5X    1.0-1- 


number  of  interns  -(-  residents 


(J)  Wage  level  standardization.  To 
standardize  the  charge  records  for  area 
wage  differences,  each  charge  record 
will  be  divided  into  labor-related  and 
nonJabo.r-reldted  portions,  and  the 
labor-related  portion  shall  be  divided  by 
the  most  recently  available  Medicare 
wage  index  for  the  area.  The  labor- 
related  and  nonlabor-related  portions 
will  then  be  added  together. 

(-/)  .■\pply  the  cost  to  charge  ratio. 
Each  charge  is  to  be  reduced  to  a 
representative  cost  by  using  the 
Medicare  cost  to  charge  ratio  increased 
by  1  percentage  point  in  order  to 
reim.burse  hospitals  for  bad  debt 
expenses  attributable  to  CHAMPUS 
beneficiaries.  This  results  in  an  effective 
cost-to-charge  ratio  (adjusted  for  bad 
debt)  of  0,67. 

(5)  Preliminary  base  year 
standardized  amount.  A  preliminary 
base  year  standardized  amount  shall  be 
calculated  by  summing  all  costs  in  the 
database  applicable  to  the  urban  or 
rural  group  and  dividing  by  the  total 


niir 
of  disoi 


number  of  beds 


}  .5795-1.0] 


number  of  disdharges  in  the  urban  or 

rural  group. 

(6)  Update  for  inflation.  The 
preliminary  base  year  standardized 
amounts  shall  be  updated  using  an 
annual  update  factor  equal  to  1.07  to 
produce  fiscal  year  1988  preliminary 
standardized  amounts.  Thereafter, 
development  of  a  new  standardized 
amount  will  use  an  inflation  factor  equal 
to  the  hospital  market  basket  index  used 
by  the  Health  Care  Financing 
Administration  in  their  Prospective 
Payment  System. 

(/)  The  preliminary  standardized 
amounts,  updated  for  inflation,  shall  be 
divided  by  a  system  standardization 
factor  so  that  total  DRG  outlays,  given 
the  database  distribution  across 
hospitals  and  diagnoses,  are  equal  to  the 
total  charges  reduced  to  costs. 

(<S)  Labor  and  nonlabor  portions  of  the 
adjusted  standardized  amounts.  The 
adjusted  standardized  amounts  shall  be 
divided  into  labor  and  nonlabor  portions 
in  accordance  with  the  Medicare 
division  of  labor  and  nonlabor  portions. 


(E)  Adjustments  to  the  DRG-based 
payment  amounts.  The  following 
adjustments  to  the  DRG-based  amounts 
(the  weight  multiplied  by  the  adjusted 
standardized  amount)  will  be  made. 

[1]  Outliers.  CHAMPUS  shall  adjust 
the  DRG-based  payment  to  a  hospital 
for  atypical  cases.  These  outliers  are 
those  cases  that  have  either  an 
unusually  short  length-of-stay  or 
extremely  long  length-of-stay  or  that 
involve  extraordinarily  high  costs  when 
compared  to  most  discharges  classified 
in  the  same  DRG. 

[f]  Length-of-stay  outliers.  Length-of- 
stay  outliers  shall  be  identified  and  paid 
by  the  fiscal  intermediary  when  the 
claims  are  processed. 

[aa]  Short-stay  outliers.  Any 
discharge  with  a  length-of-stay  (LOS) 
less  than  1.94  standard  deviations  from 
the  DRGs  geometric  LOS  shall  be 
classified  as  a  short-stay  outlier.  Short- 
stay  outliers  shall  be  reimbursed  at  200 
percent  of  the  per  diem  rate  for  the  DRG 
for  each  covered  day  of  the  hospital 
stay,  not  to  exceed  the  DRG  amount. 
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The  per  diem  rate  shall  equal  the  DRG 
amount  divided  by  the  geometric  mean 
length-of-stay  for  the  DRG. 

[bb]  Long-stay  outliers.  Any  discharge 
which  has  a  length-of-stay  (LOS) 
exceeding  the  lesser  of  1.94  standard 
deviations  or  17  days  from  the  DRG's 
geometric  LOS  shall  be  classified  as  a 
long-stay  outlier.  Long-stay  outliers  shall 
be  reimbursed  the  DRG-based  amount 
plus  60  percent  of  the  per  diem  rate  for 
the  DRG  for  each  covered  day  of  care 
beyond  the  long-stay  outlier  cutoff.  The 
per  diem  rate  shall  equal  the  DRG 
am.ount  divided  by  the  geometric  mean 
length-of-stay  for  the  DRG. 

[ii]  Cost  outliers.  Any  discharge  which 
does  not  qualify  as  a  length-of-stay 
outlier  and  which  has  standardized 
costs  that  exceed  a  threshold  of  the 
greater  of  two  times  the  DRG-based 
amount  or  Sl3,500  may  be  classified  as  a 
cost  outlier.  The  standardized  costs 
shall  be  calculated  by  multiplying  the 
total  charges  by  .67  and  adjusting  this 
amount  for  indirect  medical  education 
costs.  Cost  outliers  shall  be  reimbursed 
the  DRG-based  amount  plus  60  percent 
of  all  costs  exceeding  the  threshold. 
Additional  payment  for  cost  outliers  can 
be  made  only  upon  request  by  the 
hospital. 

(2)  Wage  Adjustment.  CHAMPUS  will 
adjust  the  labor  portion  of  the 
standardized  amounts  according  to  the 
hospital's  area  wage  index. 

[3]  Indirect  Medical  Education 
Adjustment.  The  wage  adjusted  DRG 
payment  will  also  be  multiplied  by  1.0 
plus  the  hospital's  indirect  medical 
education  ratio. 

(F)  Updating  the  adjusted 
standardized  amounts.  Beginning  in  FY 
1989.  the  adjusted  standardized  amounts 
will  be  updated  by  the  Medicare  annual 
update  factor,  unless  the  adjusted 
standardized  amounts  are  recalculated. 

(G)  Annual  Cost  Pass-Throughs. 

[1]  Capital  costs.  When  requested  in 
writing  by  a  hospital.  CHAMPUS  shall 
reimburse  the  hospital  its  share  of  actual 
capital  costs  as  reported  annually  to  the 
CHAMPL!S  fiscal  intermediary.  Payment 
for  capital  costs  shall  be  made  annually 
based  on  the  ratio  of  CHAMPUS 
inpatient  davs  for  those  beneficiaries 
subject  to  the  CHAMPUS  DRG-based 
payment  system  to  total  inpatient  days 
applied  to  the  hospital's  total  allowable 
capital  costs.  Reductions  in  payments 
for  capital  cos's  which  are  required 
under  Medicare  shall  also  be  applied  to 
payments  for  capital  costs  under 
CHAMPUS. 

(f)  Costs  included  as  capital  costs. 
Allowable  capital  costs  are  those 
specified  in  Medicare  Regulation 
§  413.130,  as  modified  by  §  412.72. 


{ii]  Senices.  facilities,  or  supplies 
provided  by  supplying  organizations.  If 
services,  facilities,  or  supplies  are 
provided  to  the  hospital  by  a  supplying 
organization  related  to  the  hospital 
within  the  meaning  of  Medicare 
Regulation  §  413.17,  then  the  hospital 
must  include  m  its  capital-related  costs. 
the  capital-related  costs  of  the  supplying 
organization.  However,  if  the  supplying 
organization  is  not  related  to  the 
provider  within  the  meaning  of  §  413.17, 
no  part  of  the  charge  to  the  provider 
may  be  considered  a  capital-related  cost 
unless  the  services,  facilities,  or  supplies 
are  capital-related  in  nature  and: 

[aa]  The  capital-related  equipment  is 
leased  or  rented  by  the  provider; 

[bb]  The  capitcl-related  equipment  is 
located  on  the  provider's  premises;  and 
(cr)  The  capital-related  portion  of  the 
charge  is  separately  specified  in  the 
charge  to  the  provider. 

[2]  Direct  medical  education  casts. 
'When  requested  in  writing  by  a  hospital, 
CHAMPUS  shall  reimburse  the  hospital 
its  actual  direct  medical  education  costs 
as  reported  annually  to  the  CHAN-IPUS 
fiscal  intermediary.  Such  teaching  costs 
must  be  for  a  teaching  program 
approved  under  Medicare  Regulation 
§  413.85.  Payment  for  direct  medical 
education  costs  shall  be  made  annually 
based  on  the  ratio  of  CH.AMPUS 
inpatient  davs  for  those  beneficiaries 
subject  to  the  CHAMPUS  DRG-based 
payment  system  to  total  inpatient  days 
applied  to  the  hospital's  total  allowable 
direct  medical  education  costs. 
Allowable  direct  medical  education 
costs  are  those  specified  in  Medicare 
Regulation  §  413.85. 

[3]  Information  necessary  for  payment 
of  capita!  and  direct  medical  education 
costs.  Any  hospital  subject  to  the 
CHAMPUS  DRG-based  payment  system 
which  wishes  to  be  reimbursed  for 
allowed  capital  and  direct  medical 
education  costs  must  submit  a  report  to 
the  CHAMPUS  fiscal  intermediary.  Such 
report  is  to  be  submitted  within  three 
months  of  the  end  of  the  hospital's 
Medicare  cost-reporting  period  and  shall 
cover  the  one-year  period  corresponding 
to  the  hospital's  Medicare  cost-reporting 
period.  The  first  such  report  may  cover  a 
period  of  less  than  a  full  vear — fro.Ti  the 
effective  date  of  the  CHAMPUS  DRG- 
based  payment  system  to  the  end  of  the 
hospital's  Medicare  cost-reporting 
period.  All  costs  reported  to  the 
CHAMPUS  fiscal  intermediary  must 
correspond  to  the  costs  reported  on  the 
hospital's  Medicare  cost  report.  (If  these 
costs  change  as  a  result  of  a  subsequent 
audit  by  Medicare,  the  revised  costs  are 
to  be  reported  to  CH.\MPUS  within  30 
days  of  the  date  the  hospital  is  notified 
of  the  change.)  The  report  must  be 


signed  by  the  hospital  official 
responsible  for  verifying  the  amounts 
and  shall  contain  the  following 
information. 

(/")  The  hospital's  name. 

(li)  The  hospital's  address. 

{/;■/]  The  hospiial's  CHAMPUS 
provider  number. 

(/i)  The  hospital's  Medicare  provider 
number. 

[v]  The  period  covered — this  must 
correspond  to  the  hospitals  Medicare 
cost-reporting  period. 

[vi]  Total  inpatient  days  provided. 

(vi/l  Total  CHAMPUSinpatient  da\  s 
for  those  beneficiaries  subject  to  the 
CHAMPUS  DRG-based  payment  system 
provided. 

(v'//;l  Total  allowable  capital  costs, 

[ix]  Total  allowable  direct  medical 
education  costs. 

(x)  Total  full-time  equivalents  for: 
[aa]  Residents. 
[bb]  Interns. 

[xf]  Total  inpatient  beds  as  of  the  end 
of  the  cost-reporting  period.  If  this  has 
changed  during  the  reporting  period,  an 
explanation  of  the  change  must  be 
provided. 

[xii]  Title  of  official  signing  the  report. 

[xiii]  Reporting  date. 

[xiv]  The  report  shall  contain  a 
certification  statement  that  any  changes 
to  the  items  in  paragraphs 
(a)(l)(iii)(G)(J)  (;•;],  [viil  [viif].  [ix].  or 
(x).  which  are  a  result  of  an  audit  of  the 
hospital's  Medicare  cost-report,  shall  be 
reported  to  CHAMPUS  within  thirty  (30) 
days  of  the  date  the  hospital  is  notified 
of  the  change. 

[iv]  Quality  of  care  reviews. 

(A)  Objectives  of  review  system. 
There  are  four  required  functions: 

(7)  A  review  of  the  completeness, 
adequacy  and  quality  of  care  provided; 

[2]  A  review  of  the  reasonableness, 
necessity  and  appropriateness  of 
hospital  admissions  under  CFL\MPUS 
DRG  reimbursement; 

[3]  A  validation  of  diagnoses  and 
procedural  information  that  determines 
CHAMPUS  reimbursement;  and 

[4]  A  review  of  the  necessity  and 
appropriateness  of  care  for  which 
payment  is  sought  on  an  outlier  basis. 

(B)  Hospital  cooperation.  All  hospitals 
which  participate  in  CHAMPUS  and 
submit  CHAMPUS  claims  are  required 
to  provide  all  information  necessary  for 
CHAMPUS  to  properly  process  the 
claims.  In  order  for  CHAMPUS  to  be 
assured  that  services  for  which  claims 
are  submitted  meet  quality  of  care 
standards,  hospitals  are  required  to 
provide  the  peer  review  organization 
(PRO)  responsible  for  quality  review 
with  all  the  mformalion,  within 
timeframes  to  be  established  by 


OCHAMPL'S.  It  needs  to  perform  the 
review  functions  required  by  this 
paragraph.  Additionally,  all 
participating  hospitals  shall  provide 
CHAMPUS  beneficiaries,  upon 
admission,  vvuh  information  about  the 
admission  and  quality  review  system 
including  their  appeal  rights.  A  hospital 
which  does  not  cooperate  in  this  activity 
shall  be  subject  to  termination  as  a 
CHAMPUS-authorized  provider. 

(C)  Areas  of  review—  (1)  Admissions. 
The  following  areas  shall  be  subject  to 
review  to  determine  whether  inpatient 
c  ire  was  medically  appropriate  and 
necessary,  was  delivered  in  the  most 
appropriate  setting  and  met  acceptable 
standards  of  quality.  This  review  may 
include  preadmission  or  prepayment 
review  when  appropriate. 

10  Transfers  of  CHAMPUS 
beneficiaries  from  a  hospital  or  hospital 
unit  subject  to  the  CHAMPUS  DRG- 
based  payment  system  to  another 
hospital  or  hospital  unit. 

(//)  CHAMPUS  admissions  to  a 
hospital  or  hospital  unit  subject  to  the 
CHAMPUS  DRG-based  payment  system 
Vihich  occur  within  a  certain  period 
(specified  by  OCHAMPUS)  of  discharge 
from  a  hospital  or  hospital  unit  subject 
to  the  CHAMPUS  DRG-based  payment 
system. 

(.■/;'l  A  r.ind'-'m  sample  of  other 
CHAMPUS  admissions  for  each  hospital 
subject  to  the  CHAMPUS  DRG-based 
p;:yment  system. 

[iv]  CfiAMPUS  admissions  in  any 
Di^Gs  which  have  been  specifically 
identiHed  by  OCHAMPUS  for  review  or 
which  are  under  review  for  any  other 
rt  dson. 

[2]  DRG  validation.  The  review 
organization  responsible  for  quality  of 
care  reviews  shall  be  responsible  for 
ensuring  that  the  diagnostic  and 
procedural  information  reported  by 
hospitals  on  CHAMPUS  claims  which  is 
used  by  the  fiscal  intermediary  to  assign 
claims  to  DRCs  is  correct  and  matches 
the  information  contained  in  the  medical 
records.  In  order  to  accomplish  this,  the 
following  review  activities  shall  be 
done. 

(/)  Perform  DRG  validation  reviews  of 
each  case  under  review. 

(//]  Review  of  claim  adjustments 
submitted  by  hospitals  which  result  in 
the  assignment  of  a  higher  weighted 
DRG 

(;.'.0  Review  for  physician  certification 
as  to  the  major  diagnoses  and 
procedures  and  the  physician's 
acknowledgment  of  annual  receipt  of  the 
I  enalty  statement  as  contained  m  the 
Medicare  regulations  at  42  CFR  412.40 
;  nd  412.46. 

(/r)  Review  of  a  sample  of  claims  for 
I  ach  hospital  reimbursed  under  the 


CHAMPUS  DRG-based  payment 
system.  Sample  size  shall  be  determined 
based  upon  the  volume  of  claims 
submitted. 

[3]  Out/ier  fieview.  Claims  which 
qualify  for  additional  payment  as  a  long- 
stay  outlier  or  as  a  cost-outlier  shall  be 
subject  to  review  to  ensure  that  the 
additional  days  or  costs  were  medically 
necessary  and  appropriate  and  met  all 
other  requirements  for  CHAMPUS 
coverage.  In  addition,  claims  which 
qualify  as  short-stay  outliers  shall  be 
reviewed  to  ensure  that  the  admission 
was  medically  necessary  and 
appropriate  and  that  the  discharge  was 
not  premature. 

[4]  Procedure  review.  Claims  for 
procedures  identified  by  OCHAMPUS 
as  subject  to  a  pattern  of  abuse  shall  be 
the  subject  of  intensified  quality 
assurance  review. 

(5)  Other  review.  Any  other  cases  or 
types  of  cases  identified  by 
OCHAMPUS  shall  be  subject  to  focused 
review. 

(D)  Actions  as  a  result  of  review. — [1] 
Findings  related  to  individual  claims.  If 
it  is  determined,  based  upon  information 
obtained  during  reviews,  that  a  hospital 
has  misrepresented  admission, 
discharge,  or  billing  information,  or  is 
found  to  have  quality  of  care  defects,  or 
has  taken  an  action  that  results  in  the 
unnecessary  admissions  of  an  individual 
entitled  to  benefito,  unnecessary 
multiple  admission  of  an  individual,  or 
other  inappropriate  medical  or  other 
practices  with  respect  to  beneficiaries  or 
billing  for  services  furnished  to 
beneficiaries,  the  entity  responsible  for 
admission  and  quality  review  in 
conjunction  with  the  fiscal  intermediary, 
shall,  as  appropriate: 

(0  Recoup  (in  whole  or  in  part)  any 
amounts  paid  for  the  inpatient  hospital 
services  related  to  such  an  unnecessary 
admission  or  subsequent  readmission 
and  provide  the  hospital  with  a  notice  of 
appeal  rights;  or 

(//]  Require  the  hospital  to  fake  other 
corrective  action  necessary  to  prevent 
or  correct  the  inappropriate  practice. 

[Hi]  Advise  the  hospital  and 
beneficiary  of  appeal  rights,  as  required 
by  §  199.10  of  this  part. 

[iv]  Notify  OCHAMPUS  of  all  such 
actions. 

(2)  Findings  related  to  a  pattern  of 
inappropriate  practices.  In  all  cases 
where  a  pattern  of  inappropriate 
admissions  and  billing  practices  that 
have  the  effect  of  circumventing  the 
CHAMPUS  DRG-based  payment  system 
is  identified.  OCHAMPUS  shall  be 
notified  of  the  hospital  and  practice 
involved. 

(J)  Billed  charges  and  set  rates.  The 
allowable  costs  for  authorized  care  in 


all  hospitals  not  subject  to  the 
CHAMPUS  DRG-based  payment  system 
shall  be  determined  on  the  basis  of 
billed  charges  or  set  rates.  Under  this 
procedure  the  allowable  costs  may  not 
exceed  the  lower  of: 

[i]  The  actual  charge  for  such  service 
made  to  the  general  public;  or 

[ii]  The  allowed  charge  applicable  to 
the  policyholders  or  subscribers  of  the 
CHAMPUS  fiscal  intermediary  for 
comparable  services  under  comparable 
circumstances,  when  extended  to 
CHAMPUS  beneficiaries  by  consent  or 
agreement;  or 

[Hi]  The  allowed  charge  applicable  to 
the  citizens  of  the  community  or  state  as 
established  by  local  or  state  regulatory 
authority,  excluding  Title  XIX  of  the 
Social  Security  Act  or  other  welfare 
program,  when  extended  to  CH,A.MPUS 
beneficiaries  by  consent  or  agreement. 

(b)  Skilled  .Wursing  Facilities  (SNFsf 
The  CHAMPUS-determined  allowable 
cost  for  reimbursement  of  a  SN'F  shall  be 
determined  on  the  same  basis  as  for 
hospitals  which  are  not  subject  to  the 
CHAMPUS  DRG-based  payment 
system. 

(c)  Reimbursement  for  Other  Than 
Hospitals  and  SNFs.  The  Director. 
OCHA.MPUS.  or  a  designee,  shall 
establish  such  other  methods  of 
determining  allowable  cost  or  charge 
reimbursement  for  those  institutions, 
other  than  hospitals  and  S.N'Fs,  as  may 
be  required. 

(d)  Reimbursement  of  Freestanding 
A.mbulatory  Surgical  Centers. 
Authorized  care  furnished  by 
freestanding  ambulatory  surgical 
centers  shall  be  reimbursed  on  the  basis 
of  the  CHAMPUS-determined 
reasonable  cost. 

(e)  Reimbursement  of  Individual 
Health-Care  Professionals  and  Other 
Non-Institutional  Health-Care 
Providers.  The  CHAMPUS-determined 
reasonable  charge  (the  amount  allowed 
by  CHAMPUS)  for  the  services  of  an 
individual  health-care  professional  or 
other  noninstitutional  health-care 
provider  (even  if  employed  by  or  under 
contract  to  an  institutional  provider] 
shall  be  determined  by  one  of  the 
following  methodologies,  that  is, 
whichever  is  in  effect  in  the  specific 
geographic  location  at  the  time  covered 
services  and  supplies  are  provided  to  a 
CHAMPUS  beneficiary. 

(1)  Allowable  charge  method.  The 
allowable  charge  method  is  the 
preferred  and  primary  method  for 
reimbursement  of  individual  health-care 
professionals  and  other  noninstitutional 
health-care  providers. 

(i)  The  allowable  charge  for 
authorized  care  sha  1  be  the  lower  of: 
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(A)  The  billed  charge  for  the  service; 

(B)  The  prevailing  charge  level  that 
does  not  exceed  the  amount  equivalent 
to  the  80th  percentile  of  billed  charges 
made  for  similar  services  in  the  same 
locality  during  the  base  period. 

Note. — Public  Law  97-86  provides  that 
prevailing  charges  are  to  be  determined  at 
the  90th  percentile.  However,  DOD 
Appropriation  Acts  have  limited  this  to  the 
Both  percentile.  Prevailing  charges  shall 
continue  to  be  calculated  in  accordance  with 
any  limitations  set  forth  in  the  DOD 
Appropriation  Acts,  as  implemented  in 
instructions  issued  by  the  Director, 
OCHAMPUS, 

(7)  the  80th  percentile  of  charges  .shall 
be  determined  on  the  basis  of  statistical 
data  and  methndology  acceptable  to  the 
Director,  OCHAMPUS,  or  a  designee. 

[2]  The  base  period  shall  be  a  period 
of  12  calendar  months  and  shall  be 
adjusted  at  least  once  a  year. 

(ii)  A  charge  that  exceeds  the 
prevailing  charge  can  be  determined  to 
be  allowable  only  when  unusual 
circumstances  or  medical  complications 
justify  the  higher  charge.  The  allowable 


charge  may  not  exceed  the  billed  charge 
under  any  circumstances. 

(2)  Alternative  method.  The  Director, 
OCHAMPUS,  or  a  designee,  may, 
subject  to  the  approval  of  the  ASD(HA), 
estabhsh  an  alternative  method  of 
reimbursement  designed  to  produce 
reasonable  control  over  health  care 
costs  and  to  ensure  a  high  level  of 
acceptance  of  the  CHAMPUS- 
determined  charge  by  the  individual 
health-care  professionals  or  other 
noninstitutional  health-care  providers 
furnishing  services  and  supplies  to 
CH.\MPUS  beneficiaries.  Alternative 
methods  cnd>  not  result  in 
reirr.bursement  greater  than  the 
allowable  charge  method  above. 

(f)  Outside  the  United  States.  The 
Director,  OCHAMPUS,  or  a  designee, 
shall  determine  the  appropriate 
reimbursement  method  or  methods  to  be 
used  in  the  extension  of  CHAMPUS 
benefits  for  otherwise  covered  medical 
services  or  supplies  provided  by 
hospitals  or  other  institutional 
providers,  physicians  or  other  individual 
professional  providers,  or  other 
providers  outside  the  United  States. 


(g)  Implementing  Instructions.  The 
Director,  OCHAMPUS,  or  a  designee, 
shall  issue  CHAMPUS  policies, 
instructions,  procedures,  and  guidelines, 
as  may  be  necessary  to  implement  the 
intent  of  this  section. 
Linda  M.  Lawson, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
August  24.  1987. 

TdbJp  l--(_.:H.\Ml'i  S  Wci-ht  ar.d 
Thrt",h(ild  Surr,rndr>' 

(Editonai  .Sole:  Inif  table  will  not  appear  in 
the  Code  of  Federal  Regulations] 

The  following  summary  shows  the 
fmal  CHAMPUS  DRG  weights  as  well  as 
arithmetic  mean  lengths  of  stay, 
geometric  mean  lengths  of  stay,  and 
outlier  thresholds.  For  those  DRGs 
marked  with  an  asterisk  (i.e.,  the  low 
volume  DRGs),  we  substituted  Medicare 
weights,  length  of  stay  values,  and  long 
stay  thresholds.  The  short  stay 
thresholds  were  set  at  one  day  for  these 
DRGs. 
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0fi3         ' 
NUMBER  DESCRIPTION 


AND  THRtSKCLD  CJUMAXY 


CMAMPUS  ARITHMETIC  GEOMETRIC  SHORT  SMT  LONG  STAT 
WEIGHT   MEAM  LOS   MEAN  LOS   THRESHOLD  THRESHOLD 


1  CRANIOTOMY  AGE  >  =  18  EXCEPT  FOR  TRAUM,^  3.6O60 

2  CRANIOTOMY  FOR  TRAIWA  AGE  >»18  4.U77 

3  CRANIOTOMY  AGE  <18  2.3836 

4  SPINAL  PROCEDURES  2.U11 

5  EXTRACRANIAL  VASCULAR  PROCEDURES  1.7'W9 

6  CARPAL  TUNNEL  RELEASE  0.5402 

7  PERIPH  S  CRANIAL  NERVE  &  OTHER  NERV  SYST  PROC  AGE  >=70  4/OR  C.C.        2.8290 

8  PERIPH  &  CRANIAL  NERVE  &  OTHER  NERV  SYST  PROC  AGE  <70  W/0  C.C.         0.8608 

9  SPINAL  DISORDERS  I   INJURIES  2.0299 

10  NERVOUS  SYSTEM  NEOPLASMS  AGE  >»70  AND/OR  C.C.  1.2225 

11  NERVOUS  SYSTEM  NEOPLASMS  AGE  <70  U/0  C.C.  0.8829 

12  DEGENERATIVE  NERVOUS  SYSTEM  DISORDERS  1.6168 

13  MULTIPLE  SCLEROSIS  (  CEREBELLAR  ATAXIA  0.9771 
U  SPECIFIC  CEREBROVASCULAR  DISORDERS  EXCEPT  TIA  1.4611 

15  TRANSIENT  ISCHEMIC  ATTACKS  AND  PRECEREBRAL  OCCLUSIONS  0.7454 

16  NONSPECIFIC  CEREBROVASCULAR  DISORDERS  WITH  C.C.  1.2609 

17  NONSPECIFIC  CEREBROVASCULAR  DISORDERS  U/0  C.C.  0.7707 
13  CRANIAL  t  PERIPHERAL  NERVE  DISORDERS  AGE  >»70  AND/OR  C.C.  1.2039 

19  CRANIAL  &  PERIPHERAL  NERVE  DISORDERS  AGE  <70  U/0  C.C.  0.7152 

20  NERVOUS  SYSTEM  INFECTION  EXCEPT  VIRAL  MENINGITIS  I.3990 

21  VIRAL  MENINGITIS  0.5790 

22  HYPERTENSIVE  ENCEPHALOPATHY  0.7426 

23  NONTRAUMATIC  STUPOR  &  COMA  0.9647 

24  SEIZURE  t  HEADACHE  AGE  >=70  AND/OR  C.C.  0.9220 
.  25  SEIZURE  ft  HEADACHE  AGE  18-69  W/0  C.C.  0.5673 

26  SEIZURE  ft  HEADACHE  AGE  0-17  0.4713 

27  TRAUMATIC  STUPOR  ft  COMA.  COMA  >1  HR  1.8402 
23  T((Al*«TIC  STUPOR  ft  COMA,  COMA  <1  HR  AGE  >«70  AND/OR  C.C,  1.2596 
29  TRAl*iATIC  STUPOR  ft  COMA  <1  HR  AGE  18-69  W/0  C.C.  0.6282 


13.3 

10.2 

U.2 

9.9 

9.5 

6.2 

10.7 

8.7 

6.3 

5.5 

2.3 

1.8 

11.4 

7.1 

3.8 

2.8 

11.4 

6.4 

8.2 

5.3 

5.9 

3.8 

12.1 

6.7 

7.6 

5.C 

8.2 

5.7 

4.1 

3.2 

6.9 

4.9 

5.1 

3.0 

7.9 

5.5 

5.4 

3.8 

8.5 

6.0 

4.1 

3.5 

4.4 

3.4 

5.5 

4.0 

5.5 

3.9 

4.1 

3.1 

3.2 

2.4 

7.2 

3.9 

6.1 

3.5 

4.1 

2,5 

27 
26 
23 
25 

14 
6 
24 
12 
2'5 
22 
22 
23 
21 
22 
12 
21 
17 
22 
19 
22 
11 
12 
18 
10 
12 
9 
20 
20 
15 
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CHAHPUS  WEIGHT   AND   THRESHOLD   SUHKARY 


NUMBER   DESCBIP'lOX 


CHAMPDS   ARITHMETIC  GEOMETRIC  SHORT   STAY   LONG   STAY 
WElGsHT        MEAN    LOS        MEAN    LOS      THRESHOLD    THRESKaO 


a" 


on' 

n 


< 

o 


30  TRAUMATIC  STUPOR  i  COMA  <1  hR  AGE  01' 

31  CONCUSSION  AGE  >=70  AI«0/O<?  C.C. 

32  CONCUSSION  AGE  18-69  U/0  C.C. 

33  CONCUSSION  AGE  0-17 

li,   OTHER  DISORDERS  OF  NERVOUS  SYSTEM  AGE  >  =  ^0  ANO/OR  C.C, 

35  OTHER  DISORDERS  Of  NERVOUS  S'S^EM  ACE  <^0   w/0  C.C. 

36  RETINAL  PROCEDURES 

37  ORBITAL  PROCEDURES 

38  PRIMARY  IRIS  PROCEDURES 

39  LENS  PROCEDURES  WITH  OR  WITHOUT  VITRECTOMY 

40  EXTRAOCULAR  PROCEDURES  EXCEPT  ORBIT  AGE  >=18 

41  EXTRAOCULAR  PROCEDURES  EXCEPT  ORBIT  AGE  0-17 

42  INTRAOCULAR  PROCEDURES  EXCEPT  RETINA,  IRIS  &  tEsS 

43  HYPHEMA 

44  ACUTE  MAJOR  EYE  INFECTIONS 

45  NEUROLOGICAL  EYE  DISORDERS 

46  OTHER  DISORDERS  OF  THE  EYE  AGE  >=18  WilM  C.C. 

47  OTHER  DISORDERS  OF  THE  EYE  AGE  >  =  ''8  W/0  C.C. 

48  OTHER  DISORDERS  OF  THE  EYE  AGE  C  17 

49  MAJOR  HEAD  &  NECK  PROCEDURES 

50  SIALOADEMECTOHY 

51  SALIVARY  GLAND  PROCEDURES  EXCEPT  SIALOADENECTOMY 

52  CLEFT  LIP  I  PALATE  REPAIR 

53  SINUS  &  MASTOID  PROCEDURES  AGE  >  =  '',8 

54  SINUS  t  MASTOID  PROCEDURES  AGE  0-17 

55  MISCELLANEOUS  EAR,  NOSE  &  TmRCAT  PROCEDURES 

56  RHINOPLASTY 

57  T&A   PROC   EXCEPT    TONSILLECTOMY    &/0R   AI^ENOiDtC'O"    ON.Y    AGE    >=^18 

58  T&A  PROC  EXCEPT   TONSILLECTOMY   8,/Ofi   ADENOiCECTOMY   OKlY   AGE    0  •  1 7 


0.4042 

0.7241 

0.3965 

0.2338 

1.7454 

0.6492 

0.8106 

0.8111 

C.4459 

0.6959 

O.'.SSi 

0.4295 

0.7921 

0.3083 

0.4713 

0.5503 

0.6808 

0.5982 

0.5002 

2.7560 

0.7656 

0.6647 

0.6944 

0.7476 

0.66&4 

0.4973 

0.4822 

0.5202 

0.36^>2 


2.6 

4.1 
2.4 
1.6 
7.9 
4.2 
3.4 
3.1 
2.2 
2.0 
1.9 
1.7 
3.0 
4.2 
4.3 
3.1 
5.4 
4.4 
3.8 
11.6 
2.6 
2.9 
3.4 
2.5 
2.1 
1.6 
1.6 
2.5 
1.3 


1.8 
2.6 
1.9 
1.3 
5.0 
2.8 
2.9 
2.5 
2.0 

1  .7 
1.6 
1.4 
2.5 
3.6 
3.8 
2.6 
3.7 
3.0 
2.6 
8.6 
2.1 
2.3 
2.9 
1.9 
1.7 
1.4 
1.4 
2.0 
1.2 


7 

15 

6 

3 

21 

14 

8 

9 

5 

<. 

4 

3 

7 

11 

10 

8 

20 

15 

12 

25 

6 

9 

8 

7 

5 

I 
3 

6 
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CHAMPUS  UEI&mT  ANO  THRESNClD  SUMHARY 


o 


0»G        I 

NUMBER  CtSCRSPTIC* 


CHtj4Pus  ab:tm»^et;c  geometsic  short  st 

WEIGHT   HEAN  LOS   MEAN  LOS   THRESHOI 


LONG  STAT 
THRESHOLD 


59  TONSIllECTONY  AND/0«  ADENOIOECTOMY  ONLY  ACE  >«18 

60  TONSILLECTOMY  AND/0«  ADENOIOECTOMY  ONLY  AGE  0  '7 
6'  M'RINCOTOMY  WITH  TUBE  INSERTION  AGE  >.18 

62  MYRINGOTOMv  WITH  TUBE  INSERTION  AGE  0-17 

63  OTHER  EAR,  NOSE  &  THROAT  O.R.  PROCEDURES 
6^  EAR,  NOSE  &  THROAT  MAi.IGNA>iCY 

65  DYSEQUILIBRIUM 

66  EPISTAXIS 

67  EPIGLOTTITIS 

68  OTITIS  MEDIA  &  UR!  AGE  >=7C  AND/OR  C.C. 

69  OTITIS  MEDIA  &  URI  AGE  18-69  W/0  C.C. 

70  OTITIS  MEDIA  &  URI  AGE  C-17 

71  LARYNGOTRACHEITIS 

^2  NASAL  TRAUMA  &  DEFORMITY 

^  0-KLR  EAR,  NOSE  &  THROAT  DIAGNOSES  AGE  >'1S 
7-  Oi'HER  EAR,  NOSE  &  THROAT  DIAGNOSES  AGE  0--'7 
7^  NAjOR  CHEST  PROCEDURES 

76  OTHER  RESP  SYSTEM  O.R .PROCEDURES  WITH  C.C. 

77  OTHER  RESP  SYSTEM  O.R.  PROCEDURES  U/0  C.C. 

78  P-JLMCNARY  EMBOLISM 

TV  RESPiRATOOY  INFECTIONS  t  INFLAMMATIONS  AGE  »-70  AND/OR  C.C. 

80  RESPIRATO«Y  INFECTIONS  &  INFLAMMATIONS  AGE  18-69  W/O  C.C. 

81  RESPIRATORY  INFECTIONS  &  INFLAMMATIONS  AGE  0-17 
52  RESPIRATORY  NEOPLASMS 

83  MAJOR  CKEST  TRAUMA  AGE  >=70  AND/OR  C.C. 
SA   MAJOR  CHEST  TRAUMA  AGE  <70  W/O  C.C. 

85  PLEURAL  EFFUSION  AGE  >x70  AND/OR  C.C. 

86  PLEURAL  EFFUSION  AGE  <70  W/O  C.C. 

87  PULMONARY  EDEMA  &  RESPIRATORY  FAILURE 


0.37'3 

0.J35  7 
0.8733 
0.3938 
0.92U 

1,1117 

0.5023 

0.5123 

i.Kw3 

C.6S^v 

0.'.8*7 

0.i.0"6 

0.3583 

0.3922 

0.6875 

0.4760 

3.05S2 

3.222H 

1.7591 

1.=V.S5 

2.8086 

1.6726 

1.3621 

1.3537 

2.SS7V 

C.&'26 

1.3375 

C.933^ 

2.6726 


1.4 

1.3 
2.8 
1.9 
3.8 
6.2 
3.5 
3.7 
«..3 
4.3 
3.3 
3.2 
2.6 
2.0 
3.7 
3.0 

11.4 

12.0 
7.3 
9.2 
11.0 
9.2 
8.0 
7.4 
9.4 
4.4 
7.4 
6.1 
9,2 


1.2 
1.2 

^9 

1.4 

2.8 
3.9 
2.8 
3.0 
3.6 
3.6 
2.8 
2.7 
2.2 
1.5 
2.6 
2.1 
9.6 
7.9 
5.0 
7.5 
8.6 
7.0 
6.5 
4.9 

6.4 

3.5 

5.5 

4.1 
6.6 


2 
2 

10 
4 

13 

20 

9 

11 

12 

12 

8 

8 

6 

5 

12 

9 

26 

24 

22 
24 
25 

24 
23 
21 
23 
13 
22 
21 
23 
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CHAHPUS  WEIGH  I  MD   THRESHOLD  SUKMARY 


ORG 
NUMBER  DESCRIPTION 


CHA^-F^^S  ARITHMETIC  GEOMETRIC  SHORT  STAT  LONG  STAY 
WEIGHT   HEAN  LOS   MEAN  LOS  THRESHOLD  THRESHOLD 


88  CHRONIC  OeSTRUCfiVf  f»^  J40»i '.  R  *  DISf«s:  1.3S93 

89  SIMPLE  PNEUMONIA  &  ca^SIS'  a;E  >  =  7j  AND/OR  CO.  1,S?<?^j 

90  SIMPLE  PNEUMONIA  i   FLtwR:sr  ACE  "S  69  W/0  C.C.  0.9350 

91  SIMPLE  PNELWONIA  &  PLEURISY  AGE  0-17  0.6261 

92  INTERSTITIAL  LUMG  DISEASE  ACE  >=70  AND/OR  C.C.  1.5426 

93  INTERSTITIAL.  LUNG  DISEASE  AGE  <70  W/0  C.C.  0.801C 

94  PNEUMOTHORAX  AGE  >=70  ANC/OP  C.C.  1.53C^ 

95  PNEUMOTHORAX  AGE  <70  WO  C.C.  0.6552 

96  BRONCHITIS  S.   ASTHMA  AGE  >='?  anC 'C^  C.C.  1.1797 

97  BRONCHITIS  &  ASTHMA  AGE  'S^?  ■^/C  C.C.  0.80H 

98  BRONCh-'IS  &  ASTHMA  AGE  0-  -7  0.5:3' 

99  RESPI^l'GST  SIGNS  &  SYMPTOMS  ACE  .>»';  ANO/Oft  C.C.  0.9'.n 

100  RESPIRfDf'  SIGKS  &  SYMPTOMS  ACE  <7a  tJ/0   C.C.  0.5788 

101  OTHE!?  SESPUATCY  D..',:'iCSrs  ACE  >-':  ^>;C/>  C  C.  1.3v,7 

102  OTHER  iESPItlATORY  OIACxCSES  ACE  <7D  »;TH0UT  C.C.  0.7>.68 

103  HEART  TRANSPLANT 

104  CARDIAC   VAuVE   PROCEDU~E   wITm   P<,iw3  .i  v.;th   C3R:;»C  CATH  6.?'V46 

105  CARDIAC  Vi,LV'E   PROCEDURE   WITH   P>><-   I  w/C  CAS'C!.*;   CA'H  5.8168 

106  CORC*A:y   BYPASS  WITH   CAROI*C   CA^n  5.8104 

107  CORONASv   BYPASS  W/0   CARDIAC   C>T^  4.8904 

108  OTHER    C'TOIO'HCR    OK    VA-JCULAR    PPC-C    i^ :  '  H    ^j",?  3.7739 

109  0T--"=    CA;C;CTHC4<AC1C   procedures   *,C   f--..-'^  4.C747 

110  W.'X    ^=^"CO»(STRUCTiVE   VASCliLAR   PPC>CE..„5tS    -'C   >.«P   ACi  >^r:   AhC/0                   3.7060 

111  MAJOR    e  CONSTRUCTIVE   VASCUUR   PtC-CEC.T  CS   w/C   r.J  '   .-C:  ^    "   ./C   C.                    2.7987 

112  VASCULA-!   PRCCSDURES  EXCEPT   KA^OJ   ?EOC"'    :^;Al   u/Z   <^-J^--  2.311^ 

113  AMPUTATION    FCK?    CIRC    SYSTEM   CiSC^^CE?',    _aCEPI    UPPEi    .>j    .^    'CC  Z.t>2hS 

114  UPPER  LI»3   &  TOP   AMPuTA^:c».    K.M    C'-C   SYSTEM  OIS^>':C'.S  2.C505 

115  PERMANENT   C.UOIAC  PACr^ACf^^    >t\t>.r  WITH  AMI, HEART   FAILURE  OR  SH  4.717i 

116  PERMANENT   C-'PJ.AC  PsCEi't'Ct    .^p^^^t  y/o  AMI, HEART  FAILURE  OR  SHO  3,'W 


6.9 

5.4 

7.5 

6.3 

5.5 

4.7 

4.3 

3.6 

8.5 

5.3 

4.7 

3.7 

5.6 

6,1 

5.0 

4. 1 

6.2 

5.2 

4.8 

4  ,  1 

3.4 

2.9 

4.8 

3.7 

3.3 

2.5 

6.2 

4.5 

3.9 

2.8 

12.9 

11.3 

10.7 

9.5 

12.0 

11.0 

10.0 

9.2 

10.3 

8.6 

10.7 

8.6 

11.7 

9.9 

9.3 

8.4 

6.8 

5.1 

19.8 

15.1 

11.5 

8.8 

11.4 

9.1 

6.0 

5.0 

21 
20 
14 
10 
22 
15 
23 
14 
16 
12 

8 
15 

9 
21 
13 

28 
26 
24 
21 

^5 

25 

26 
20 
21 
32 
25 
26 
16 


X 

cfc 


c 


o 

9 

CD 


W 


CiAMPt^S  WEIGH'  AND  THRESHOLD  SUMMARY 


DRG 

WJt*Bl9    CtSCRlPTIOh 


117  CARDIAC  PACEHAKER  REPLACE  &  REVIS  EXC  PULSE  GEN  REPL 

118  CARDIAC  PACEMAKER  PULSE  GENERATOR  REPLACEMENT 
r9  VEIX  LIGATION  &  STRIPPING 

120  OTHER  O.R.  PROCEDURES  ON  THE  CIRCULATORY  SYSTEM 

121  ClfiCULATORr  OISORDERS  WITH  AMI  &  C.V.  COMP.  DiSCH.  ALIVE 

122  CIRCULATORY  OISORDERS  WITH  AMI  W/C  C.V.  COMP.  OISCM.  ALIVE 

123  CIRCULATORY  OISORDERS  WITH  AMI,  EXPIRED 

124  CIRCULATORY  OISORDERS  EXC  AMI, WITH  CARD  CATH  &  COMPLEX  DIAG 

125  CIRCULATORY  OISORDERS  EXC  AMI, WITH  CARD  CATH  W/0  COMPLEX  DIAG 

126  ACUTE  &  SUBACUTE  ENDOCARDITIS 

127  HEART  FAILURE  &  SHOCK 

128  DEEP  VEIN  THROMBOPHLEBITIS 

129  CARDIAC  ARREST,  UNEXPLAINED 

130  PERIPHERAL  VASCULAR  DISORDERS  AGE  >=70  AND/OR  C.C. 

131  PERIPHERAL  VASCULAR  OISORDERS  AGE  <70  W/0  C.C. 

132  ATHEROSCLEROSIS  AGE  >=70  AND/OR  C.C, 

133  ATHEROSCLEROSIS  AGE  <70  U/O  C.C. 

134  HYPERTENSION 

135  CARDIAC  CONGENITAL  &  VALVULAR  DISORDERS  AGE  >»70  AND/OR  C.C. 

136  CARDIAC  CONGENITAL  &  VALVULAR  DISORDERS  AGE  18-69  W/O  C.C. 

137  CARDIAC  CONGENITAL  &  VALVULAR  DISORDERS  AGE  0-17 

138  CARDIAC  ARRHYTHMIA  &  CONDUCTION  DISORDERS  AGE  >»70  AND/OR  C.C. 

139  CARDIAC  ARRHYTHMIA  I   CONDUCTION  DISORDERS  AGE  <70  W/O  C.C. 

140  ANGINA  PECTORIS 

K1  SYNCOPE  (  COLLAPSE  AGE  >»70  AND/OR  C.C. 
U2  SYNCOPE  t  COILAPSE  AGE  <70  W/0  C.C. 

143  CHEST  PAIN 

144  OTHER  CIRCULATORY  DIAGNOSES  With  C.C. 

145  OTHER  CIRCULATORY  DIAGNOSES  U/O  C.C. 


CNAMPUS  ARITHMETIC  GEOMETRIC  SHORT  STAY  LONG  STAY 
WEIGHT   MEAN  LOS   MEAN  LOS  THRESHOLD  THRESHOLD 


1 .4970 
2.1962 
0.7S46 
2.8012 
2.1709 
1.5068 
2.3655 
1.4518 
0.8694 
3.7074 
1.2739 
0.9339 
3.5298 
1.1482 
0.7643 
1.0702 
0.9704 
0.6540 
0.9561 
0.7412 
0.7581 
0.8866 
0.6432 
0.8099 
0.6900 
0.5358 
0.6394 
1.3249 
0.8308 


6.2 
2.7 
3.7 

12.5 
8.8 
6.5 
4.2 
4.8 
3.0 

17.8 
6.5 
7.8 

10.4 
7.0 
5.2 
3.6 
3.2 
4.3 
3.9 
3.2 
3.1 
4.4 
3.4 
3.6 
4.0 
3.0 
2.9 
6.3 
4.1 


4.1 
2.3 
3.0 
7,1 
6.9 
5.2 
2.6 
3.7 
2.3 
12.7 
5.1 
6.7 
4.7 
4.9 
3.7 
2.8 
2.6 
3.4 
3.1 
2.5 
2.1 
3.4 
2.7 
3.0 
3.1 
2.4 
2.4 
4.5 
3.1 


21 

7 
10 

24 

23 
22 

16 

IS 

8 

2? 

20 

2C 

2' 

21 

19 

10 

9 

12 

11 

9 

9 

13 

10 

'0 

12 

8 

7 

21 

13 
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:MAMf>US  WEIGHT  AND   THRESHOLD   SUMKARY 


00 

m 

CO 

—I 

o 
o 

-o 

-< 

> 
<: 

> 

m 


NUMBER   DE script;. OS 


CHAMPUS  ARITHMETIC   GEOMETRIC   SHORT   STAT   LONG   STAT 
WEIGHT        HEAM   LOS        MEAN   LOS      THRESHOLD   THRESHOLD 


K6  RECTAL   RESECTIOH  AGE  >=70  AND/OR  C.C.  3.2885 

147  RECTAL   RESECTION   AGE    <70  W/0  C.C.  2.3506 

148  MAJOR  SMALL  i.  LARGE  BOWEL  PROCEDURES  AGE  >»70  AND/OR  C.C.  3.56U 
U<J  MAJOR  SMALL  &  LARGE  BOWEL  PROCEDURES  AGE  <70  W/O  C.C,  2.0799 
•50  PERITONEAL  AOHESICLYSIS  AGE  >»70  AND/OR  C.C.  2.3009 
151  PERITONEAL  ADHESIOLYSIS  AGE  <70  U/0  C.C.  1.5484 
'52  MiMOfi  SMALL  &  LARGE  BOWEL   PROCEDURES  AGE   >«70  AMD/OR  C.C.  2.2572 

153  MINOR   SMALL  t   LARGE  BOWEL   PROCEDURES  AGE   <70  W/O  C.C.  1.3399 

154  STOMACH,    ESOPHAGEAL  &  DUODENAL   PROCEDURES  AGE   >»70  AND/OR   C.C.  3.4536 

155  STOMACH,    ESOPHAGEAL   &  DUODENAL   PROCEDURES  AGE    18-69  W/O  C.C.  2.0912 

156  STOMACH,    ESOPHAGEAL  &  DUODENAL  PROCEDURES  AGE  0-17  1.0770 

157  ANAL  AND  STOMAL  PROCEDURES  AGE   >»70  ANO/OR  C.C.  0.9817 

158  ANAL  AND  STOMAL  PROCEDURES  AGE   <70  W/O  C.C.  0.6166 

159  HERNIA  PROCEDURES  EXCEPT    INGUINAL  &   FEMORAL  AGE   >»70  AND/OR  C.C.  1.2607 

160  HERNIA  PROCEDURES  EXCEPT    INGUINAL  &  FEMORAL  AGE   18-69  W/O  C.C.  0.8122 

161  INGUINAL  &   FEMORAL   HERNIA  PROCEDURES  AGE  >«70  ANO/OR  C.C.  0.8475 

162  INGUINAL  t   FEMOflAL  HERNIA  PROCEDURES  AGE   18-69  W/O  C.C.  0.5421 

163  HERNIA  PROCEDURES  AGE  0-17  0.4304 

164  APPENDECTOMY  WITH  COMPLICATED  PRINC.   DIAG  AGE>s70  ANO/OR  C.C.  2.3864 

165  APPENDECTOMY  WITH   COMPLICATED   PRINC.   DIAG  AGE   <70  W/O  C.C.  1.2534 

166  APPENDECTOMY  W/O  COMPLICATED   PRINC.    DIAG  AGE   >»70  AND/OR   C.C.  1.2428 

167  APPEMCECTOMY  W/O  COMPLICATED  PRINC.   DIAG  AGE  <70  W/O  C.C.  0.6998 

168  PROCEDURES  OH   THE  MOUTH  AGE   >=70  AND/OR  C.C.  1.8458 

169  PROCEDURES  ON  THE  MOUTH  AGE   <70  W/O  C.C.  0.9303 

170  OTHER  DIGESTIVE  SYSTEM  O.R.   PROCEDURES  AGE   >»70  ANO/0«  C.C.  2.9384 

171  OTHER  DIGESTIVE  SYSTEM  O.R.   PROCEDURES  AGE   <70  W/O  C.C.  1.2247 

172  DIGESTIVE  MALIGNANCY  AGE   >»70  AND/OR   C.C.  1.4151 

173  DIGESTIVE  MALIGNANCY  AGE   <70  W/O  C.C.  1.0248 

174  C.I.    HEMORRHAGE  AGE  >=70  AND/OR  C.C.  1.1540 


14.4 

13.0 

10.8 

10.3 

13.9 

11.9 

10.1 

8.8 

11.1 

9.8 

8.2 

7.2 

10.0 

7.9 

7.5 

6.2 

12.3 

10.0 

9.1 

7.6 

5.6 

4.3 

5.6 

4.5 

3.7 

3.1 

6.0 

5.0 

4.0 

3.3 

3.9 

3.2 

2.4 

2.0 

1.8 

1.5 

10.1 

9.3 

6.3 

5.6 

5.9 

5.1 

3.6 

3.2 

6.4 

4.6 

3.2 

1.7 

13.6 

9.9 

6.0 

4.4 

8.6 

5.6 

6.2 

4.1 

5.7 

4.4 

29 

18 
28 

24 
25 

20 

24 

21 
26 
24 

16 
17 
10 
16 
11 
11 

6 

4 

20 
15 
14 

7 
21 

8 
26 
21 
Zl 
21 
17 
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CO 


CiAMPb'S  WtJ&HT  ANQ  THRESHOLD  SUMMARY 


kj^ois  DtscRiP""::* 


CHAMPUS  ARITHMETIC  GEOHETRIC  SHORT  SUV  lOKG  STA* 
WEIGHT    KEAN  LCS    MEAN  LOS   THRESHOLD  THRESHOLD 


S  -^ 


75 

J5 


'^   G.I.    HEHORRHAGE   AGE   <70  U/0  C.C.  C.7029 

176  COHPLiCATED  PEPTIC  ULCER  0.9..71 

177  UNCOMPLICATED  PEPTIC  ULCER  >=70  AND/OR  C.C.  0.8815 

178  UNCOKPLICATED  PEPTIC  ULCER  <70  W/0  C.C.  0.6263 

179  I.'^FLAMMATOftY  BOWEL  DISEASE  1.0332 

180  G.I.  OBSTRUCTION  AGE  >x70  AND/OR  C.C.  1.0272 
15'  G-I.  OBSTRUCTION  AGE  <70  U/0  C.C.  0.5976 
182  ESOPHAGITIS.GASTROENT.i  MISC.  DIGEST.  D!S  AGE  >«70  i/Ofi  C.C.  0.7497 

153  ESOPHAGITIS,CASTROENT.&  MISC.  DIGEST.  OIS  AGE  18-69  W/O  C.C.  0.5574 

154  ESOPHAGITIS,  GASTROENTERITIS  &  MISC.  DIGEST.  DISORDERS  AGE  O-l?  0.3297 

185  DENTAL  &  ORAL  DIS.  EXC  EXTRACTIONS  &  RESTORATIONS, AGE  >=18  0.8997 

186  DENTAL  &  ORAL  DIS.  EXC  EXTRACTIONS  &  RESTORATIONS, AGE  0  17  0.4154 

187  DENTAL  EXTRACTIONS  &  RESTORATIONS  0.4942 

188  OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  >»70  AND/OR  C.r.  1.0015 
1S9  OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  18-69  U/O  C.C.  0.6098 
190  OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  0-17  0.4015 
19'  MAJOR  PANCREAS,  LIVER  &  SHUNT  PROCEDURES  5.0848 

192  MINOR  PANCREAS,  LIVER  &  SHUNT  PROCEDURES  5.2655 

193  BILIARY  TRACT  PROC  EXC  TOT  CHOLECYSTECTOMY  AGE  >»70  4/OR  C.C,  3.5429 

194  BILIARY  TRACT  PROC  EXC  TOT  CHOLECYSTECTOMY  AGE  <7D  W/O  C.C.  2.0402 

195  TOTAL  CHOLECYSTECTOMY  WITH  C.D.E.  ACE  >«70  AND/OR  C.C.  2.0491 

196  TOTAL  CHOLECYSTECTOMY  WITH  C.D.E.  AGE  <70  W/O  C.C.  1.4977 

197  TOTAL  CHOLECYSTECTOMY  W/O  C.D.E.  AGE  >-70  AND/OR  C.C.  1.4689 

198  TOTAL  CHOLECYSTECTOMY  W/O  C.D.E.  AGE  <70  W/O  C.C.  1.0987 

199  HEPATOeiLIARY  DIAGNOSTIC  PROCEDURE  FOR  MALIGNANCY  l.9in 

200  HEPATOGILIARY  DIAGNOSTIC  PROCEDURE  FOR  NON- MALIGNANCY  2.4732 

201  OTHER  HEPATOBILIARY  OR  PANCREAS  O.R.  PROCEDURES  2.7311 

202  CIRRHOSIS  t  ALCOHOLIC  HEPATITIS  1.3853 

203  MALIGNANCY  OF  HEPATOBILIARY  SYSTEM  OR  PANCREAS  1.2989 


4.2 
5.3 

5.4 

4.2 

7.0 

6.6 

4.3 

4.8 

3.8 

2.9 

4.8 

3.0 

2.1 

5.4 

4.0 

2.6 

16.4 

18.7 

13.7 

9.6 

9.4 

7.9 

7.4 

5.8 

10.9 

10.0 

10.2 

7.7 

7.9 


3.5 

4.2 

4.6 

3.5 

5.3 

4.9 
3.5 

3.8 
3.0 
2.4 
3.3 
2.5 
1.7 
4.  1 

2.8 

1.9 

13.3 

12.6 

10.7 

8.4 

6.7 

7.3 

6.7 

5.4 

9.7 

6.8 

7.0 

5.5 

5.3 
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13 

n 

22 

21 

12 

1*. 
1 1 

7 

17 
8 
5 
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:  / 

13 
7 
50 
29 
27 
24 
IB 
15 
15 
11 
26 
23 
24 
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CHAMPUS   U^IGmI    kkO    TnKEShClO    SoHMART 


DPC 

KUKBES  DESCPIPT'Ot. 


204  DiSOfiOERS  Cr  PANCSFAS  EXCEPT  MAIIGUAWCY 

205  DiSORDtRS  OF    LiVES   E*C   MAL  !  :  ,  C;  RR  ,*^C    Ht'i.   AGE    >  =  rc   AUD/^DP   C.C. 
2J6  OISOftDERS  CF    LIVER   EjC   MA.  1  3 ,  C  I  ^iS  ,  »l:    rE~»    A:E    <70   w/0   C.C. 

207  d:so«ders  of  the  biliary  trac:  *:e  >=/:  awd/c«  c.c. 

208  disorders  of  the  biliary  tract  age  «?0  w/0  c.z. 

209  majo«?  joint  and  lhs  reattachment  p*xedur£s 

2")   h:o  &   FEMUR  PROCEDURES  EXCEPT   hA.OK    jOIXT  AGE    >-7a  AND/OR   C.C. 

2"1    MiP   &    FEMUR  PROCEDURES   EXCEPT   KAJ3R   JOINT   AGE    18-69  U/0  C.C. 

212  HIM  &   FEHUR  PROCEDURES  EXCEPT   MAjCR   JOINT  AGE   0-17 

2"3   AMPUTATIONS  FOR   MUSCULOSKElET A.    SYSTEM   &    CONN.    TlSSi.iE    DISORDERS 

214  BACK  &   NECK  PROCEDURES  AGE    >=70   AND/Oft   C.C. 

215  BACK   &  NECK  PROCEDURES  AGE    <70  W/O   C.C. 

2"6  BIOPSIES   OF   MUSaiLOSKELE'AL    StS^EM   &   CONNECTIVE    TISSUE 

217  WND  DEBRID  &   SKN   GRfT   ExC    HAWi,fGR   MLSCSt.ELETAL   I   CONN  .  T  I  SS  .D  !  S 

218  LOW'ER    EXTREM   &    HUMER    PRX    EXC    ^  I P,  Fxn ,  FEMUR   AGE    >»70   &/0R    C.C. 

219  LOWER   EXTREM   &   HUMER   PROC   ExC    H I P,  FXT,  FEMUR   AGE    18   69  U/0  C.C. 

220  LOWER   EXTREM  &   HUMtR   PRX   ExC    f ;  P,  FXT ,  FEMUR   AGE   C-17 

221  KNEE   PROCEDURES   AGE   >=^70  AND/OR    C.C. 

222  KNEE   PROCEDURES  AGE    *70  W/0  C.C. 

223  MAJOR   SHOULDER/ELBOW  PROC, 

224  SHOULDER, ELBOW  OR    FOfitARX    FROC,    HZ    KAjOS    JOINT    PRX,    W/0   CC 

225  FOOT  PROCEDURES 

226  SOfT  TISSUE  PROCEDURES  AGE  >^'C  AND/OR  C.C. 

227  SOFT  TISSUE  PROCEDURES  AGE  <"'  w,  C  C.C. 

228  MAJOR  THUMB  OR  JOINT  PROC, OR  C"H  HAND  CR  WRIST  PROC  W  CC 

229  HAND  OR  WRIST  PROC, EXCEPT  KAJCS  JCNT  PRX  W/O  C.C 

230  LOCAL  EXCISION  &  REMOVAL  CF  U"  fli   DEVICES  OF  HIP  4  FEMUR 

231  LOCAL  EXCISION  &  RE!<:VAL  CF  Is'  f.Y.   DEvICES  EXCEPT  HIP  &  FEMUR 

232  ARTHROSCOPY 


CiAMPijS   ARITHMETIC   GEOMETRIC   SHORT    ST»T    iCwG   C"»-' 
WEIGHT        MEAN   LOS        MEAN   LOS      THRESHOLD   THREScO.: 


1.0126 
1.75&8 
C.7h16 
0.9392 
0.6001 
2.9943 
3.2031 
1.9295 
1.4129 
1.7263 
2.4274 
1.5126 
1.3089 
2.0273 
1.8658 
1.0855 
0.8O99 
1.9419 
0.8425 
1.1151 
0.7700 
0.7177 
1.0876 
0.7236 
0.8723 
0.6455 
0.7155 
0.8753 
0.6393 


6.5 

8.7 
5.0 
5.3 
3.5 

11.4 

14.6 

9.8 

8.7 

10.7 

n.1 

7.9 
6.6 
9.9 
8.8 
5.1 
3.6 
9.9 
3.4 
4.5 
2.9 
3.0 
6.4 
3.4 
3.2 
2.3 
3.6 
3.8 
2.3 


5.2 
6.C 
3.5 

4.C 
2.T 

10.6 
11.9 
£.3 
5.9 
7.8 
9.3 
6.8 

4.4 

5.5 

7.1 
4.2 
2.6 

4.1 
2.7 
3.4 
2.4 
2.5 
4.3 
2.5 
2.6 
1.8 
2.3 
2.6 
1.8 


25 
22 
24 


a 

a. 


Z 

o 


S- 


«  - 


7Z. 

a" 
O 

CD 


CHAMPUS  WEIGHT  AND  THRESHOLD  SUMMARY 


U 

e 


DRG 
K'J>*MS   D£SCR!PT!ON 


CHAMPUS  ARITHMETIC   GEC3METRIC   SHOKT   STAT   LCKG   STAY 
WEIGHT        KEAN   LOS        MEAN   LOS      THRESHOLD    THRESHOLD 


233  OTHER  MUSCULOSKELET  SYS  &  CO»*N  TISS  O.R.  PROC  AGE  >»70  l/0«  C.C. 
23^  OTHER  MUSCULOSKELET  SYS  &  CONN  TISS  O.R.  PROC  AGE  <70  W/0  C.C. 

235  FRACTURES  OF  FEMUR 

236  FRACTURES  OF  HIP  &  PELVIS 

237  SPRAINS,  STRAINS,  &  DISLOCATIONS  OF  HIP,  PELVIS  t  THIGH 

238  OSTEOMYELITIS 

239  PATHOLOGICAL  FRACTURES  &  MUSCULOSKELETAL  &  CONN. TISS. MALIGNANCY 

240  CONNECTIVE  TISSUE  DISORDERS  AGE  >»70  AND/OR  C.C. 

241  CONNECTIVE  TISSUE  DISORDERS  AGE  <70  W/0  C.C. 

242  SEPTIC  ARTHRITIS 

243  MEDICAL  BACK  PROBLEMS 

244  BONE  DISEASES  &  SPECIFIC  ARTHROPATHY  AGE  >»70  AND/OR  C.C. 

245  BONE  DISEASES  &  SPECIFIC  ARTHROPATHY  AGE  <70  W/0  C.C. 

246  kON-SPECIFIC  ARTHROPATHIES 

247  SIGNS  &   SYMPTOMS  OF  MUSCULOSKELETAL   SYSTEM  &  CONN   TISSUE 

248  TENDONITIS,    MYOSITIS  &  BURSITIS 

249  AFTERCARE,   MUSCULOSKELETAL   SYSTEM  &   CONNECTIVE   TISSUE 

250  FX,SPRNS,STRNS  &  DISL  OF    FOREARM, HAND, FOOT   AGE   >»70   L/OK   C.C. 

251  FX,SPRNS,STRNS  &  DISL  OF   FOREARM, HAND, FOOT  AGE   18-69  W/0  C.C. 

252  FX,SPRNS,STRNS  &  DISL  OF    FOREARM, HAND, FOOT   AGE   0-17 

253  FX.SPRNS.STRNS  &  DISL  OF  UPARM,LOWLEG  EX   FOOT  AGE  >.70  4/Ofi  C.C. 

254  FX,SPRNS,STRNS  &  DISL  OF  UPARM.LOWLEG  EX   FOOT  AGE    18-69  W/0  C.C. 

255  FX.SPRNS.STRNS  £  DISL  OF  UPARM.LOWLEG  EX   FOOT   AGE   0-17 

256  OTHER  DIAGNOSES  OF  MUSCULOSKELETAL   SYSTEM  t  CONNECTIVE   TISSUE 

257  TOTAL  MASTECTOMY   FOR  MALIGNANCY  AGE   >«70  AND/OR   C.C. 

258  TOTAL  MASTECTOMY   F0«  MALIGNANCY  AGE   <70  W/0  C.C. 

259  SUBTOTAL  MASTECTOMY   FOR  MLIGNANCY  AGE   >»70  AND/OR  C.C. 

260  SL'BTOTAL   MASTECTOMY   FOR  MALIGNANCY   AGE    <70  W/O  C.C 

261  BREAST  PROC   FOR  WON-MALIG  EXCEPT  BIOPSY  &  LOG  EXC 


2.4202 
0.9855 
1.2545 
0.9995 
0.6421 
1.6239 
1.1907 
1.4885 
0.8490 
1.2112 
0.7425 
0.8232 
0.6544 
0.5751 
0.6729 
0.6042 
0.7924 
0.7355 
0.4550 
0.3186 
0.8188 
0.4732 
0.3709 
0.6606 
1.2098 
1.0060 
1.1880 
0.7876 
0.9072 


9.7 

4.7 
13.7 
8.8 
5.0 
11.9 
8.7 
8.4 
6.5 
9.6 
5.6 
6.0 
4.8 
3.8 
5.2 
4.3 
5.4 
5.1 
2.7 
1.4 
5.5 
3.4 
2.5 
4.1 
6.1 
5.0 
7.0 
3.2 
3.2 


7.2 
3.7 
7.9 
6.0 
3.9 
8.6 
6.0 
6.3 
4.7 
7.7 
4.2 
4.6 
3.5 
3.2 
3.5 
3.3 
3.1 
3.9 
2.0 
1.2 
4.0 
2.6 
1.8 
2.9 
5.5 
4.5 
4.4 
2.4 
2.7 


24 

13 

24 
23 

16 
25 
23 
23 
21 
24 
20 
21 
17 
10 
19 
13 
20 
17 

7 

2 

18 
10 

6 
'3 
13 
11 
21 

9 
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CHAMPgs  WEIGHT  AND  THRESHOLD  SUMMARY 


ORG       ' 
NUMBER  DESCRIPTION 


CHAMPUS  ARITHMETIC  GEOMETRIC  SHORT  STA 
WEIGHT   MEAN  LOS   MEAN  LOS  THRESHOLD 


LONG  STAT 
THRESHOLD 


262  BREAST  BIOPSY  &  LOCAL  EXCISION  FOR  MON • MAL I GNANCY 

263  SKIN  GRAFTS  «/0«  DEBRIO  FOR  SKIN  ULCER  OR  CELLULITIS  AGE>=70  4/0 

264  SKIN  GRAFTS  &/0R  DEBRID  FOR  SKIN  ULCER  OR  CELLULITIS  AGE  <70  U/O 

265  SKIN  GRAFTS  t/0«  DEBRID  EXCEPT  F0«  SKIN  ULCER  0«  CELLULITIS  WITH 

266  SKIN  GRAFTS  t/0«  DEBRID  EXCEPT  F0«  SKIN  ULCER  0«  CELLULITIS  W/0 

267  PERIANAL  I   PILONIDAL  PROCEDURES 

268  SKIN, SUBCUTANEOUS  TISSUE  &  BREAST  PLASTIC  PROCEDURES 

269  OTHER  SKIN,  SUBCUT  TISS  &  BREAST  O.R.  PROC  AGE  >»70  i/OR  C.C. 

270  OTHER  SKIN,  SUBCUT  TISS  &  BREAST  O.R.  PROC  AGE  <70  W/O  C.C. 

271  SKIN  ULCERS 

272  MAJOR  SKIN  DISORDERS  AGE  >=70  AND/OR  C.C. 

273  MAJOR  SKIN  DISORDERS  AGE  <70  W/O  C.C. 

274  MALIGNANT  BREAST  DISORDERS  AGE  >»70  AND/OR  C.C. 

275  MALIGNANT  BREAST  DISORDERS  AGE  <70  W/O  C.C. 

276  NON-MALIGANT  BREAST  DISORDERS 

277  CELLULITIS  AGE  >»70  AND/OR  C.C. 

278  CELLULITIS  AGE  18-69  W/O  C.C. 

279  CELLULITIS  AGE  0-17 

280  TRAl«A  TO  THE  SKIN,  SUBCUT  TISS  &  BREAST  AGE  >  =  70  t/OR  C.C. 
231  TRAUMA  TO  THE  SKIN,  SUBCUT  TISS  (  BREAST  AGE  18-69  W/O  C.C. 

282  TRAUMA  TO  THE  SKIN,  SUBCUT  TISS  t  BREAST  AGE  0-17 

283  MINOR  SKIN  DISORDERS  AGE  >=70  AND/OR  C.C. 

284  MINOR  SKIN  DISORDERS  AGE  <70  W/O  C.C. 

235  AMPUTATION  OF  LOWER  LIMB  FOR  ENDOCRINE, NUTRITIONAL  t   METABOLIC  D 

286  ADRENAL  t  PITUITARY  PROCEDURES 

287  SKIN  GRAFTS  t  WOUND  DEBRIDE  FOR  ENOOC.NUTRIT  (  METAB  DISORDERS 

288  O.R.  PROCEDURES  FOR  OBESITY 

289  PARATHYROID  PROCEDURES 

290  THYROID  PROCEDURES 


0.5166 
2.9552 
1.8731 
1.7366 
0.9241 
0.4913 
0.7085 
1.5437 
0.7451 
1.1258 
1.1249 
0.7077 
1.2667 
0.7625 
0.5332 
1.0255 
0.751S 
0.5277 
0.5775 
0.4130 
0.3181 
0.7153 
0.5054 
2.3351 
2.8083 
1.9411 
1.8201 
0.9714 
0.7745 


2.1 

1.8 

16.5 

12.0 

12.0 

9.0 

9.7 

6.9 

4.7 

3.3 

2.4 

2.0 

2.9 

2.4 

7.7 

5.5 

3.6 

2.5 

8.3 

6.5 

8.3 

5.7 

6.1 

4.4 

8.8 

6.0 

5.4 

3.7 

3.1 

2.6 

6.8 

5.7 

5.3 

4.5 

4.3 

3.5 

3.7 

2.7 

2.8 

2.2 

2.2 

1.7 

4.9 

4.1 

3.8 

2.9 

15.4 

14.0 

10.6 

8.9 

12.4 

10.0 

6.5 

6.1 

4.6 

4.0 

3.2 

2.8 

5 

28 
25 
23 

16 

6 

8 

22 

12 

23 

22 

21 

22 

20 

8 

17 

14 

11 

12 
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13 
11 
30 
25 
27 
12 
10 
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C^-AMPUS    WEIGHT    AXD    Tr<RlSi3LD    SJMKARY 


ORG  ' 

N'JHSER  DESCRIPTION 


CHAKPuS   ARI'MMETIC    GEOKtTRIC    SHORT    STAT    ICXG    STAr 
WEIGHT        MEAW    LOS        HEAN   LOS      THRESHOLD    THRESHOLD 


2V1    THYROGLOSSAL  PROCEDURES 

292  OTHER   ENDOCRINE,    NUTRIT   &   ME^AB   O.R.    PRX   AGE      >7'G  &/0R   C.C. 

293  OTHER   ENDOCRINE,    NUTRIT   &   M£TA9   O.R.    PROC   AGE      <^C   W/0   C.C. 

294  DIABETES  *G£   >»36 

295  DIABETES  AGE   0-35 

296  NUTRITIONAL  &  MISC.    METABOLIC  DISORDERS  AGE    >'>70  ANO/OR   C.C. 

297  NUTRITIONAL   I   MISC.    METABOLIC   DISORDERS  AGE    18-69  W/C   C.C. 

298  NUTRITIONAL   &  MISC.    METABOLIC   DISORDERS   AGE   0-17 

299  INbORN  ERRORS  OF  METABOLISM 

300  ENDOCRINE  DISORDERS  AGE   >=70  AND/OR  C.C. 

301  ENDOCRINE  DISORDERS  AGE    <70  W/0  C.C. 

302  KIDNEY  TRANSPLANT 

303  KIDNEY, URETER  &  MAJOR  BLADDER  PROCEDURE  fOR  NEOfLASX 

304  KIDNEY, URETER  &  MAJ  BLDR  PROC  FOR  NON-NEOPL  AGE  >»70  i/OR  C.C. 

305  KIDNEY, URETER  &  MAJ  BLDR  PROC  FOR  NON-NEOPL  AGE  «?0  W/0  C.C. 

306  PROSTATECTOMY  AGE  >«70  AND/OR  C.C. 

307  PROSTATECTOMY  AGE  <70  W/0  C.C. 

308  MINOR  BLADDER  PRXEOURES  ACE  >  =  70  AND/OR  C.C. 

309  MINOR  BLADDER  PROCEDURES  AGE  <70  W/O  C.C. 

310  TRANSURETHRAL  PROCEDURES  AGE  >«70  AND/OR  C.C. 

311  TRANSURETHRAL  PROCEDURES  AGE  <70  w/O  C.C. 

312  URETHRAL  PROCEDURES,  AGE  >»70  AND/OR  C.C. 

313  URETHRAL  PROCEDURES,  AGE  18-69  W/0  C.C. 
Z'i.   URETHRAL  PROCEDURES,  AGE  0-17 

315  OTHER  KIDNEY  &  URINARY  TRACT  O.R.  PROCEDURES 

316  RENAL  FAILURE 

317  ADMIT  FOR  RENAL  DIALYSIS 

318  KIDNEY  &  URINARY  TRACT  NEOPLASMS  ACE  >«70  AND/OR  C.C. 

319  KIDWEY  &  URINARY  TRACT  NEOPLASMS  AGE  <70  W/C  C.C. 


C.4?i1 

1.5269 
0.7556 
0.6385 
1 . 0660 
0.73J4 
0.6039 
1.0303 
1.0597 
0.66^8 
3.7135 
2  .  Sh  1 4 
2  15ti 
1.56^5 
2.0958 
1.0308 
1.45^5 

1.1876 

1.0370 

0,7<.52 

0.7844 

0.6461 

0.5325 

2.6432 

1.5126 

C.49G7* 

l,3  7i.8 

r.6955 


9.C 
t.-. 
5.9 
4.7 
6.4 
5.2 

4.8 

5.6 
6.2 

4.6 

"7.5 
10.3 
9.0 
5.8 
12.'. 
6.G 
7.1 
5.9 
<>.4 

3.3 

4.4 

3.5 
2.8 

10.7 

8.4 
3.4 


1.4 
7.6 

4.9 

5.0 
3.9 
4.3 
3.7 
3.4 
3.9 
4.8 
3.1 
15.2 
9.5 
7.2 

4.4 

7.5 

4.8 

4.8 

4.2 
3.3 
2.7 
5.6 
2.4 
2.2 
7.3 
5.9 
2.3 
5.2 
3.1 


3 

24 

21 
15 
13 
21 

16 
19 
20 
15 
32 
21 
2-. 
20 
24 
16 
21 
21 
14 

9 
14 
11 

8 
24 
22 
•0 
22 
15 
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CAMO-j":  wriCMT  AND  THPESHOID  'I'.MHAR' 


CHAXP-JS  ARITHMETIC  GEOMETRIC  SHOOT  STAY  LONG  STAY 
WEIGHT   MEAN  LOS   MEAN  LOS  THRESHOLD  THRESHOLD 


3:3  S.JftcT  i  i^RlNARY  TRACT  !»<FE:TK>»,S  AGt  >^>3  As:;,.*  C .  C 
32:  HDt,-."  &  UKINAPY  TRACT  INFECTIONS  AGE  18-69  H/0  C^C. 

3.^2  >;;o>,r:Y  &  urinary  tract  swfectiois  age  o-'7 

323  (jRINARf   ST.ONES  age    >  =  rO  AKD/OB    CC.i/OR   ESW   LI^rtCTRiFSI 

324  URINARY   STONES  AGE   <70  W/0  C.C. 

325  KIDfcEY   &   iJR:KARY   TRACT    SIGNS  i   SVMPTOXS   AGE    >  =  70   Ai<T'0?    C.C. 

326  KICNtr  g  URINARY   TRACT   SIG»*S  i   SiHP^CfS  AGE    iSi?  W/0  C.C. 
32'  i;:Dn£Y   i   oRiXARY   tract    SlGk/S  i   SYMPTOKS  AGE    0    ''■ 

323  uREThPAl    STRICTURE   AGE  >=70  AKD/OR   C-C. 

329  URETHRAL    STRICTURE   AGE  13-69  U/0   t.C. 

330  URETHRAL   STRICTURE   AGE  O-U 

331  OTHER   KIDNEY  t  URINARY  TRACT  DIAGNCSiS   ACE    >  =  'j   thZ/-^    C .  C . 

332  OTHER    KIDNEY   t  URINARY  TRACT  D!AG*4CSES   AGE    :3    tV    ;.,  C    C.C. 

333  OTHER   KIDNEY  &  URINARY  TRACT  DIAGNOSES  AGE   0-17 
35«.   MAJOR   MALE   PELVIC   PROCEDURES  WITH   C.C. 

3J5   HAjOR   male   PELVIC   PROCEDURES  W/0   C.C, 

3!6    TRANS^RtTHRAL    PROSTATECT'OMY    AGE    >=,'j   A>.C/C*'    C    C. 

337  TRANSURETHRAL   PROSTATECTOHY   AGE    <70  W/0  C.Z. 

338  TESTES   PkXEDURlS,    fOR  MALIGN^^NCY 

339  TESTES  PROCEDLPES,  NON - MAl IGNANT  AGE  >«'3 
3^0  TESTES  PROCEDURES,  NON- MALIGNANT  AGE  0-17 
3-1    PEmS  PROCEDURES 

3i2  CIRCJMCISlOfi  AGE  >=18 

3-3  CIRCUMCISION  AGE  0-17 

JA4  OTHER  KALE  REPRODUCTIVE  SYSTEM  C.R.    fRXEDwRES   fOfi   MA.iG»<ANCr 

3^5   OTHER   MALE   REPRODUCTIVE   SYSTEM  O.R.    PRCC   EXCEPT    FOP   MLIG 

3^6  MALIGt.ANCY,    MALE   REPRODUCTIVE   SYSTEM,    AGE    >»"'0   AHD/DR    C.C. 

3^7  MALIGNANCY,    MALE   REPRODUCTIVE   S'S'EH,    AGE    <'0  W/0  C.C. 

U6   sen; UN   PROSTATIC   HYPERTROPHY   AGE    >  =  70  AhD/C-R   C.C. 


0.9528 

0.6524 

0.S497 

0.9396 

0.5417 

0.8738 

0.6338 

0.5118 

0.6042 

0.5086 

0.2788* 

1.D961 

0.6032 

0.5760 

2.0361 

1.7552 

0.96O4 

0.7762 

0.7460 

0.5773 

0.4925 

0.9421 

0.4662 

0.6514 

1.0783 

0.8772 

1.3703 

0.6337 

0.6458 


5.9 

5.0 

4.4 

3.7 

4.3 

3.6 

3.6 

2.6 

2.4 

1.9 

5.4 

4.0 

3.6 

2.7 

3.8 

2.9 

3.7 

3.0 

3.3 

2.4 

0.0 

1.6 

6.8 

4.6 

3.7 

2.8 

3.8 

2.6 

11.1 

10.1 

8.5 

8.0 

5.1 

4.6 

4.3 

4.1 

3.8 

2.7 

2.5 

1.9 

1.9 

1.6 

4.1 

3.2 

1.7 

1.4 

4.9 

2.2 

4.8 

3.9 

5.0 

3.5 

9.3 

5.0 

4.1 

3.0 

3.8 

2.8 

15 
11 
11 
11 

6 
19 
11 
11 
11 
10 

5 
21 
11 
12 
24 
15 
10 

7 
13 

7 
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13 

4 

19 
15 
19 
22 

13 
13 
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ORG 
MUMBER  DESCRlPTiOW 


CHAMPUS  f.^-HMZ-'TZ   GEOMETRIC  SHORT  STAY  LONG  S'A» 
WEIGHT   KEA!^  LOS   MEAN  LOS   THRESHOLD  THRESHOLD 


3^9  BENIGN  PROSTATIC  HYPERTROPHY  AGE  <70  W/0  C.C. 

350  INFLAMHATION  OF  THE  HA.LE  REPKCOUCTIVE  SYSTEM 

351  STERiLIZATiON,  HALE 

35?  OTHER  HALE  l>EPROOUCT !  VE  SYSTEM  DIAGNOSES 

353  PELVIC  EVISCERATION,  RADICAL  HYSTERECfONY  &  VULVECTOKT 

354  UTERINE, AONEXA  PROC  FOR  NON-OVARI AK/ADNEXAl  KALIG  AGE  >69  OS  CC 

355  uTERINE.ADNEXA  PROC  F0«  NONOVARIAM/ADNEXAL  KALIG  AGE  <70  W/0  CC 

356  FEMALE  REPRODUCTIVE  SYSTEM  RECONSTRUCTIVE  PROCEDURES 

357  UTERUS  &  AOEMEXA  PROCEDURES,  FOR  OVARIAN  OR  AONEXAL  KALIGNANCY 

358  UTERUS  &  AOENEXA  PROC  FOR  NON- MALIGNANCY  AGE  >  69  OR  CC 

359  UTERINE  AND  ADNEXA  PROC  FOR  NOi-MALIGNANCY  <  70  U/0  CC 

360  VAGINA,  CERVIX  S  VULVA  PROCEDURES 

361  LAPAPOSCOPY  &  INCISIONAL   TUBAL  INTERRUPTION 

362  ENDOSCOPIC  TUBAL  INTERRUPTION 

363  D&C,COt<IZATION  &  RADIO- IMPLANT,  FOR  MALIGNANCY 

364  D&C, CONIZATION  EXCEPT  FOR  MALIGNANCY 

365  OTHER  FEMALE  REPRODUCTIVE  SYSTEM  O.R.  PROCEDURES 

366  MALIGNANCY,  FEMALE  REPRODUCTIVE  SYSTEM  AGE  >»70  AMD/OR  C.C. 

367  MALIGNANCY,  FEMALE  REPRODUCTIVE  SYSTEM  AGE  <70  W/O  C.C. 
36B  INFECTIONS,  FEMALE  REPRODUCTIVE  SYSTEM 

369  MENSTRUAL  I  OTHER  FEMALE  REPRODUCTIVE  SYSTEM  DISORDERS 

370  CESAREAN  SECTION  WITH  C.C. 

371  CESAREAN  SECTION  W/0  C.C. 

372  VAGINAL  DELIVERY  WITH  COHPLICATING  DIAGNOSES 

373  VAGINAL  DELIVERY  W/O  COMPLICATING  DIAGNOSES 

374  VAGINAL  DELIVERY  WITH  STERILIZATION  AND/OR  D&C 

375  VAGINAL  DELIVERY  WITH  O.R.  PROC  EXCEPT  STERIL  AND/OR  D&C 

376  POSTPARTUM  AND  POSTABORTION  DIAGNOSES  W/O  O.R.  PROCEDURE 

377  POSTPARTLW  AND  POSTABORTION  DIAGNOSES  WITH  O.R.  PROCEDURE 


0.5316 

0.671C 

0.3333* 

0.5645 

1.9489 

1.5556 

1.0703 

0.9374 

2.0570 

1.3064 

0.9826 

0.6131 

0.6894 

0.5483 

0.6366 

0.4863 

1.2070 

1.1986 

0.6089 

0.6357 

0.4241 

1.0878 

0.9012 

0.8102 

0.4666 

0.6730 

0.6817* 

0.4692 

0.6218 


2.4 

4.5 

1.9 

3.6 

9.1 

7.7 

5.7 

5.6 

9.0 

6.4 

5.1 

2.9 

3.0 

1.4 

3.2 

2.1 

6.0 

7.5 

3.3 

4.0 

2.8 

6.0 

4.8 

4.4 

2.7 

3.0 

0.0 

3.1 

2.5 
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3.8 

1.6 

2.5 

8.4 

6.9 

5.3 

5.0 

8.0 

5.9 

4.8 

2.3 

2.3 

1.2 

2.6 

1.7 

5.1 

5.0 

2.2 

3.5 

2.2 

5.4 

4.6 

3.6 

2.4 

2.8 

4.4 

2.5 

1.9 
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CMAi-P-jS    WEIGHT    AND    THRESHOLD    SJMMART 


ORG 

MJN8ER  :t!:;B;  =  - 


CHAMPUS  ARITHMETIC  GE!>ETEi:  SHORT  ST 
WEIGHT    MEAN  LCS    MEAN  LOS   TMRESHOi 


LONG  STAT 
THRESHOLD 


378  ectopic  pregnancy 

3'7  Threatened  abortion 

330  asormon  w/0  d&c 

j8'  abortion  witm  dsc,  aspiration  curettage, or  hysterotohy 

SS2   palSE  labor 

333  CHER  ANTEPART'JM  DIAGNOSES  WITH  MEniCA.  COMPLICATIONS 

Jd^  OTHER  ANTEPARTLJM  DIAGNOSES  U/0  MEDICAL  CONPl  ICAT  IO*S 

535  NEONATES,  DIED  OR  TRANSFERRED  TO  ANOTHER  ACJTE  CAnt  fACUITT 

3G6  EXTREME  IMMATURITY  OR  RESPIRATORY  DISTRESS  SYN&ROME,  NEONATE 

567  PCEMAT-SITT  WITH  MAJOR  PROBLEMS 

'.r£  PREMATo'RlTY  W/0  MAJOR  PROBLEMS 

J?9  f.^LL  'ERM  NEONATE  WITH  MAJ'OR  PR06.£«S 

391-  NEONATES  WITH  OTHER  SIGNIFICANT  PROBLEMS 

J?1  NORMAL  NEWBORNS 

1^2    SPLENECTOMY  AGE  >  =  '!8 

393  SPLENECTOMY  AGE  0-17 

35'.   OTHER   O.R.    PROCEDURES  OF    ThE   BtOOO   &   BLOOD    FORMING  ORGANS 

3y'5  RED  BLOOC  CELL  DISORDERS  AGE  >=18 

396  RED  8L000  Cfl;  DISORDERS  AGE  0-17 

397  COAGULATION  DISORDERS 

398  RETICULOENDOTHELIAL  &  IMMUNITY  DISORDERS  AGE  >«70  AND/OR  C.C. 
390  RETICUL06ND0THEL1AL  &  IMWJNITY  DISORDERS  AGE  <70  W/O  C.C. 
hOO  LYMPHOMA  OR  LEUKEMIA  WITH  MAJOR  O.R.  PROCEDURE 

'.:■'  LYMPMOHA  AND  NON-ACUTE  LEUKEMIA  WITH  O.R.  PRO-C  WITH  C.C. 
-.02  lYMPHO^iA  AND  NOfc-ACUTE  LEUKEMIA  WITH  O.R.  PROCEDURE  W/O  C.C. 
403  LYMPHO^-A  AND  NON-ACUTE  LEUKEMIA  WITH  C.C. 
;,0i  LYMPHOMA  AND  NON-ACUTE  LEUKEMIA  W/O  C.C. 

405  ACLTE  LEUKEMIA  WITHOUT  MAJOR  O.R  .P^'XEDURE ,  AGE  017 

406  KYELOPROlIF  DISORD  OR  POORLY  DIFF  NEOPLASi<  W  MAJ  O.R.PROC  I   C. 


0.&096 

3.9 

3.7 

0.32U 

2.6 

2.0 

0.3211 

1.8 

1.5 

0.3652 

1.4 

1.2 

0.1479 

1.3 

1.2 

C.ZbbO 

3.2 

2.6 

0.5615 

2.9 

2.0 

0.53;2 

S.' 

2.9 

3.3194 

16. e 

'  J .  6 

1.6986 

'1  .9 

5.5 

0.:'994 

7.6 

5.3 

0.50c'4 

4.6 

3.7 

0.2257 

3.3 

2.9 

0.139C- 

2.7 

2,4 

3.0019 

10.3 

8  5 

1.8160 

8.-. 

7.6 

1.1131 

5.3 

3.2 

0.9470 

5.5 

4.0 

0.6575 

4.3 

3.2 

0.7945 

4.5 

3.3 

1.3348 

6.7 

5.3 

0.7116 

4.8 

3.6 

3.6754 

11.3 

8.6 

2.0607 

9.7 

6.0 

1.2718 

5.7 

i.,! 

1.7645 

3.8 

5.8 

1.0564 

5.7 

3.3 

1.6238 

S.O 

5.0 

2.7904 

*2.4 

9.5 

25 

22 

12 
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16 
20 
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16 
25 
23 
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22 
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CHAMPUS  WEIGHT  AKD  THRESHOLD  SUWARY 
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ORG 

k-Jtbit   DESCRIPTION 


CHAMPUS  ARITHMETIC  GEOHETRIC  SHORT  STAY  LONG  STAY 
WEIGHT   MEAN  LOS   MEAN  LOS  THRESHaD  THRESHOLD 
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iCT'  mveloprolIF  DISORD  OR  POORLY  OIFF  NEOPL  W  MAJ  O.R.PROC  U/0  C.C. 

^08  MYELOPROLIF  OlSORD  OR  POORLY  DIFF  NEOPL  WITH  OTHER  O.R.PROC 

'.'}<:   RADIOTHERAPY 

410  CHEMOTHERAPY 
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Table  2 — National  Urban  and  Rural 
Adjusted  Standardized  Amounts,  Labor/ 
Nonlabor,  Cost-Share  Per  Diem,  and 
Area  Wage  Indexes 

jEditorial  Note:  This  table  will  not  appear 
in  the  Code  of  Federal  Regulations) 

The  following  standardized  amoun;s 
are  approximations.  Revised  amounts 
are  being  developed  and  the  actual 
BTiounts  will  be  published  in  the  Federal 
Register  in  about  one  week, 

Niitional  urban  adjusted  standard- 
ized amount $2,835.94 

Libor  portion 2,061,16 

Nonlabor  portion 774.78 

National  rural  adjusted  standard- 
ized amount 2.518.41 

l,abor  portion 1.942  45 

Nonlabor  portion 5~5  96 

Cost-share  per  diem  for  benefici- 
aries other  than  dependents  of 
active  duty  members 175.00 


Area  Wage  Indexes 

The  area  wage  indexes  used  under  the 
CHAMPUS  DRG-based  payment  system 
are  those  used  under  the  Medicare  Pre 


as  published  m  the  Federal  Register  on 

)une  10,  198-  (52  VR  22135;, 

.Addendum  1 — Health  Program  Benefit 
.\greemenl 

[Editorial  Note:  This  addendum  will  not 
appear  in  the  Code  of  Federal  Regulations.) 

In  order  to  receive  payment  under  the 
Civilian  Health  and  Medical  F'rogram  of  the 
Uniformed  Services  (CHAMPUS). 


as  the  provider  of  services  agrees: 


(a)  To  accept  as  payment  for  inpatient 
services  provided  to  eligible  beneficiaries,  the 
CHAMPL'S-determined  allowable  amount. 
This  amount  will  be  determined  in 
accordance  with  the  requirements  of  DoD 
6i_no  &-R  as  published  in  the  Federal  Register 
on  (insert  date  of  publication). 

(b)  To  refrain  from  billing  the  CHAMPUS- 
eligible  beneficiary  for  amounts  which 
exceed  the  CH.AMPl'S-determined  allowable 
amount  except  for  services  not  covered  by 
CH.^.MPLS  as  described  in  DoD  6010.8-R  and 
for  amounts  which  constitute  the  CHAMPUS 
beneficiary's  liability  for  cost-share  and 

CPi:  ;f  •:[  '.e 

OCM.XMPfS  agrees: 
5    1     pay  the  hospital  the  full  allowable 
.1"    .jr.-   pss  any  applicable  cost-share  and 
dpriuctible  amounts. 

This  agreement  shall  be  binding  on  the 
;  'V    :i  r  and  OCHAMPUS  upon  submission 


by  the  provider  of  acceptaL:e  as-,,-  :■    >  ;  f 
compliance  with  Title  VI  of  the  Civil  Rights 
Act  of  1964,  section  504  of  the  Rehabilitation 
Act  of  1973  as  amended,  and  upon 
acceptance  by  the  Director.  OCHAMPUS.  or 
his  designee. 

This  agreement  shall  be  effective  until 
terminated  by  either  party.  The  effective  date 
shall  be  the  date  the  agreement  is  signed  by 
OCHAMPUS. 

The  agreement  may  be  terminated  by 
either  party  by  giving  the  other  party  written 
notice  of  termination.  Such  notice  of 
termination  is  to  be  received  by  the  other 
party  no  later  than  30  days  prior  to  the  date 
of  termination.  In  the  event  of  transfer  of 
ownership,  this  agreement  is  terminated. 

FOR  PROVIDER  OF  SERVICES  BY: 

Name 

Title 


Date 

FOR  OCHAMPUS  BY: 


Name 
Title 


Date 

[FR  Doc  87-19684  Filed  8-^1-87;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  405,  412,  413,  and  466 
IBERC-400-F1 

Medicare  Program;  Changes  to  the 
Inpatient  Hospital  Prospective 
Payment  System  and  Fiscal  Year  1388 
Rates 

agency:  Health  Care  Financing 

Adniinistration  {IICFAj.  HHS. 
ACTION:  Final  rule. 

summary:  We  are  revising  the  Medicare 
inpatient  hospital  prospective  payment 
system  to  implement  necessary  changes 
arising  from  legislation  and  our 
continuing  experience  with  the  system. 
One  of  these  changes  is  the  inclusion  in 
the  prospective  payment  system  of 
hospitals  located  in  Puerto  Rico. 

In  addition,  in  the  addendum  to  this 
rule,  we  describe  changes  in  the 
methods,  amounts,  and  factors 
necessary  to  determine  prospective 
payment  rates  for  Medicare  inpatient 
hospital  services.  In  general,  these 
changes  are  applicable  to  discharges 
occurring  on  or  after  October  1, 1987. 
We  also  set  forth  the  rate-of-increase 
limits  for  hospitals  and  hospital  units 
excluded  from  the  prospective  payment 
system.. 

EFFECTIVE  DATE:  This  final  rule  is 
erft(:t!\e  on  October  1,  1987.  We  refer 
the  reader  to  section  VILA,  of  this 
preamble  for  a  discussion  of  specific 
provisions  that  apply  to  specific  periods. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lmua  Magiio,  (,i(Jl)  594-'(J4J. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 
A.  Summary 

Under  section  1886(d)  of  the  Social 
Security  Act  (the  Act),  enacted  by  the 
Social  Security  Amendments  of  1983 
(Pub.  L.  98-21)  on  April  20.  1983,  a 
system  for  payment  of  inpatient  hospital 
services  under  Medicare  Part  A 
(Hospital  Insurance)  based  on 
prospectively-set  rates  was  established 
effective  with  hospital  cost  reporting 
periods  beginning  on  or  after  October  1, 
1983.  Under  this  system,  Medicare 
payment  is  made  at  a  predetermined, 
specific  rate  for  each  hospital  discharge. 
All  discharges  are  classified  according 
to  a  list  of  diagnosis-related  groups 
(DRGs).  The  regulations  governing  the 
inpatient  hospital  prospective  payment 
system  are  located  in  42  CFR  Part  412. 

Sections  1886(d)(1)  (A).  (C).  and  (D)  of 
the  Act  provide  for  the  implementation 


of  the  prospective  payment  system  over 
a  four-year  transition  period.  During  the 
transition  period,  payment  to  hospitals 
is  based  on  a  combination  of  the  Federal 
prospective  payment  rates  and  hospital- 
specific  rates,  the  proportions  of  which 
change  with  the  hospital's  cost  reporting 
period.  In  addition,  during  that  period, 
the  Federal  rate  is  a  combination  of 
regional  and  rational  rates,  the 
proportions  of  which  change  with  the 
Federal  fiscal  year. 

B.  Summary  of  the  Provisions  of  the 
June  10.  1987  Proposed  Rule 

On  June  10, 1987,  we  published  a 
proposed  rule  in  the  Federal  Register  (52 
FR  22080)  to  further  amend  the 
prospective  payment  system,  as  follows: 

•  We  proposed  to  restructure  the 
alcohol  and  drug  abuse  DRGs.  We  also 
proposed  to  reorder  the  surgical 
hierarchies  in  several  Major  Diagnostic 
Categories  (MDCs).  In  addition,  as 
required  by  section  1886(d)(4)(C)  of  the 
Act,  as  amended  by  section  9302(e)(1)  of 
the  Omnibus  Budget  Reconciliation  Act 
of  1986  (Pub.  L.  99-509),  we  proposed  to 
adjust  the  DRG  weighting  factors  for 
discharges  in  FY  1988. 

•  We  proposed  to  change  the 
methodology  we  use  for  computing  the 
national  average  hourly  wage  that 
serves  as  the  basis  for  indexing  the  area 
wage  levels.  We  also  proposed  to 
update  the  wage  index  based  on  more 
recent  wage  data. 

•  Under  the  authority  of  section 
1886(d)(9)(A)  of  the  Act,  which  was 
added  by  section  9304(a)  of  Pub.  L.  99- 
509,  we  proposed  that  inpatient  hospital 
services  furnished  by  hospitals  located 
in  Puerto  Rico  are  to  be  paid  for  under 
the  prospective  payment  system 
beginning  with  discharges  on  or  after 
October  1, 1987. 

•  We  discussed  several  current 
provisions  of  Ihe  regulations  in  42  CFR 
Parts  405,  412,  413,  and  466  and  set  forth 
certain  proposed  changes  concerning — 
—Review  of  DRG  assignments; 

— An  increase  in  the  prospective 

payment  rates  and  rate-of-increase 

limits; 
— Payment  for  outlier  cases; 
— Payments  to  sole  community 

hospitals; 
— Referral  center  criteria  and  basis  of 

payment;  and 
— Payment  for  services  of  nonphysician 

anesthetists. 

•  In  the  addendum  to  the  proposed 
rule,  we  set  forth  proposed  changes  to 
the  methods,  amounts,  and  factors  for 
determining  the  FY  1988  prospective 
payment  rates.  We  also  proposed  new 
target  rate  percentages  for  determining 
the  rate-of-increase  limits  for  FY  1988 


for  hosptials  and  hospital  units  excluded 
from  the  prospective  payment  system. 

In  addition,  the  proposed  rule 
discussed  in  detail  the  April  1,  1987 
recommendations  made  by  the 
Prospective  Payment  Assessment 
Commission  (ProPAC).  ProPAC  is 
directed  by  section  1886(d)(4)(D)  of  the 
Act  to  make  recommendations  to  the 
Secretary  with  respect  to  adjustments  to 
the  DRG  classification  and  weighting 
factors  and  to  report  to  Congress  with 
respect  to  its  evaluation  of  any 
adjustments  made  by  the  Secretary. 

ProPAC  is  also  directed,  by  the 
provisions  of  sections  1886(e)(2)  and 
(e)(3)  of  the  Act,  to  make 
recommendations  to  the  Secretary  on 
the  appropriate  percentage  change 
factor  to  be  used  in  updating  the 
average  standardized  amounts 
beginning  with  FY  1986  and  thereafter. 
We  printed  ProPACs  report,  which 
includes  its  recommendations,  as 
Appendix  C  to  the  proposed  rule  (52  FR 
22167). 

C.  Number  and  Types  of  Public 
Comments 

A  total  of  204  letters  containing 
comments  on  the  proposed  regulations 
were  received  timely.  More  than  half  of 
the  letters  we  received  were  protesting 
the  end  of  the  exclusion  for  alcohol/drug 
hospitals  and  units  and  the  revised 
DRGs  for  alcohol  and  drug  cases.  Of  the 
remaining  letters,  the  only  subject  that 
was  addressed  by  a  majority  of  the 
commenters  was  the  changes  we 
proposed  to  make  to  the  rural  referral 
center  regulations. 

The  contents  of  the  proposed  rule,  the 
public  comments,  end  our  responses  to 
the  comments  are  discussed  through  this 
document  in  the  appropriate  sections. 
As  discussed  below  in  section  II  of  this 
preamble,  the  comments  concerning  the 
restructuring  of  the  alcohol  and  drug 
abuse  DRGs  and  the  changes  made  to 
the  surgical  hierarchies  are  addressed  in 
a  separate  notice  concerning  changes  to 
the  DRG  classification  system  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

In  addition,  we  note  that,  in  this 
document,  we  are  not  responding  to 
comments  that  raised  issues  not  specific 
to  the  proposals  we  made.  These  issues 
include  the  criteria  for  receiving  periodic 
interim  payments,  the  general 
prospective  payment  methodology 
(which  is,  for  the  most  part,  set  by  law), 
and  the  level  of  care  permitted  to  be 
furnished  in  inpatient  hospital  beds. 

There  is  one  general  comment  that  we 
are  responding  to  here  rather  than  in 
one  of  the  more  issue-specific  areas 
below. 


UM  I 
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Comment:  A  number  of  commenters. 
particularly  major  associations  and 
organizations,  stated  that  we  did  not 
make  available  to  the  public  sufficient 
information  and  documentation  that 
would  provide  the  hospital  industry  a 
basis  on  which  to  respond  appropriately 
to  the  provisions  of  the  proposed  rule. 

Response:  As  we  have  stated  in 
previous  final  rules  on  the  prospective 
payment  system  in  response  to  similar 
comments  (see  50  FR  35657  and  51  FR 
31491).  all  of  the  disclosable  data  files 
used  in  computing  the  prospective 
payment  rates,  DRG  weightmg  factors, 
and  impact  analyses  are  available  to  the 
public  upon  request  under  the  Freedom 
of  Information  Act  (5  U.S.C.  552).  In  fact, 
many  institutions  and  organizations 
have  requested  and  received  these  files. 
If  we  were  to  publish  data  from  these 
files  in  the  Federal  Register,  along  with 
the  detailed  computations  used  in 
deriving  factors  such  as  the  DRG 
weights,  the  proposed  notice  and 
comment  procedure  would  be 
unnecessarily  complicated  because 
many  potential  commenters  would  be 
inundated  with  material  that  might  be  of 
little  or  no  interest  to  them. 

However,  each  year,  while  we  are 
developing  the  policies  and  changes  in 
current  policies  that  we  will  be 
presenting  in  the  next  proposed  rule,  we 
meet  with  interested  parties  when 
necessarv.  Also.  ProPAC  has  open 
meeting  about  many  of  the  same  issues 
that  concern  us.  Thus,  the  hospiia! 
industry,  through  attendance  at  these 
meetings,  can  become  knowledgeable 
about  the  issues  that  we  are  examining. 

We  believe  that  these  opportunities, 
coupled  with  the  statutory  requirement 
for  the  60-day  public  comment  period 
(section  1871(b)(1)  of  the  Act),  provide 
the  hospital  industry  with  ample 
opportunity  to  obtain  sufficient  data  and 
information  on  which  to  base  their 
comments. 

II.  Changes  to  DRG  Classifications  and 
Weighting  Factors 

.4.  Background 

Under  the  prospective  payment 
system,  we  pay  for  inpatient  hospital 
services  on  the  basis  of  a  rate  per 
discharge  that  varies  according  to  the 
DRG  to  which  a  beneficiary's  stay  is 
assigned.  The  formula  used  to  calculate 
payment  for  a  specific  case  takes  an 
individual  hospital's  average  payment 
rate  per  case  and  multiplies  it  by  the 
weight  of  the  DRG  to  which  the  case  is 
assigned.  Each  DRG  weight  represents 
the  average  resources  required  to  care 
for  a  case  in  that  particular  DRG  relative 
to  the  national  average  of  resources 
consumed  per  case.  Thus,  cases  in  a 


DRG  with  a  weight  of  2.0  would,  on 
average,  require  twice  as  many 
resources  as  the  average  case. 

Congress  recognized  that  i!  would  be 
necessary  to  reciilcuiate  the  DRG 
relative  weights  periodically  to  account 
for  changes  in  resource  consumption. 
Accordingly,  section  1886(d)(4)(C)  of  the 
Act,  as  originally  added  to  the  Act  by 
Pub.  L.  98-21.  required  that  the  Secretary 
adjust  the  DRG  classifitatiuns  and 
weighting  factors  effective  for 
discharges  occurnng  m  Vy  1986  and  at 
least  every  four  fiscal  years  thereafter. 
These  adjustments  were  to  be  made  to 
reflect  changes  in  resource  consumption, 
treatment  patterns,  technology,  and  any 
other  factors  that  may  change  the 
relative  use  of  hospitdl  resources. 

Section  9302(e)  of  Pub.  L.  99-509 
revised  section  1886(d](4|(C)  of  the  Act 
to  require  that  we  adjust  the  DRG 
classifications  and  weighting  factors 
annually  beginning  with  discharges 
occurring  in  FY  1988,  The  majority  of  the 
proposed  changes  to  the  DRG 
classification  system  for  discharges 
occurring  in  FY  1988  were  discussed  in  a 
notice  published  in  the  Federal  Register 
on  May  19,  igS'^  (52  FR  18877).  However, 
as  a  part  of  the  proposed  rule,  we 
addressed  two  of  the  reclassification 
issues:  that  is.  the  alcohol  and  drug 
abuse  DRGs  and  surgical  hierarchies. 
The  comments  we  received  on  the 
restructunng  of  the  alcohol  and  drug 
abuse  DRGs  and  the  revisions  to  the 
surgical  hierarchies  as  well  as  any  other 
changes  we  are  making  to  the  DRG 
classification  system  are  d;scussed  in  a 
separate  notice  published  elsewhere  in 
this  issue  of  the  Federal  Register. 
However,  in  section  II. B,  below,  we 
discuss  the  comments  received  on  the 
alcohol  and  drug  abuse  DRGs  that 
conem  issues  other  than  the 
restructunng. 

We  are  recalibrating  the  DRG  weights 
as  discussed  below.  In  addition,  we 
have  revised  §  412.60(d).  which 
describes  how  often  we  revise  the  DRG 
classification  and  weighting  factors,  so 
that  it  conforms  to  the  law  as  amended 
by  Pub.  L.  99-509. 

Recalibration  of  DRG  Weights 

One  of  the  basic  issues  in 
recalibration  is  the  choice  of  a  data  base 
that  allows  us  to  construct  relative  DRG 
weights  that  most  accurately  reflect 
current  relative  resource  use.  The 
previous  recalibration  of  DRG  weights, 
which  was  published  as  a  part  of  the  FY 
1986  prospective  payment  final  rule, 
used  hospital  charge  information  from 
the  central  office  enrollment  file  and  the 
FY  1984  Part  A  Tape  Bill  (P.ATBILL)  data 
set  to  create  the  MEDPAR  file.  For  a 
discussion  of  the  options  we  considered 


and  the  reasons  why  we  chose  to  use 
charge  data  for  the  FY  1986 
recalibration,  we  refer  the  reader  to  the 
June  10, 1985  proposed  rule  (50  FR  243721 
and  the  September  3, 1985  final  rule  (50 
FR  35652). 

We  proposed  to  use  the  same 
methodology  for  the  FY  1988 
recalibration  as  we  did  for  FY  1986.  That 
is,  we  recalibrated  the  weights  based  on 
charge  data  for  Medicare  discharges 
occurring  in  VS  1986  However,  we  used 
the  FY  1986  Medicare  provider  analysis 
and  review  (VIEDP.AR)  file  rather  than 
the  PATBILL  data  used  in  the  DRG 
recalibration  that  was  effective  for 
discharges  occurring  in  FY  1986.  The 
MEDP.-\R  file  contains  the  same  data  as 
the  F.A TRILL  file  but  is  in  a  simplified, 
reformatted  record  layout.  MKDPAR  is 
now  based  on  fully-coded  diagnostic 
and  surgical  procedure  data  for  all 
Medicare  inpatient  hospital  bills  rather 
than  for  a  20-percent  sample  of 
benoficianes  as  was  the  case  in  the  FY 
1986  recalibration.  In  addition,  because 
the  DRG  weights  a.-e  to  be  used  to 
Cdlrulafe  prospective  payments  to 
hospitals  in  Puerto  Rico  beginning  with 
discharges  on  or  after  October  1, 1987 
and  to  alcohol/drug  hospitals  and  units 
effective  with  cost  reporting  periods 
beginning  on  or  after  October  1, 1987, 
bills  from  these  hospttals  were  included 
in  the  data  set  used  to  recalibrate  the 
weights. 

The  proposed  recalibrated  DRG 
relative  weights  were  constructed  from 
FY  1986  MEDPAR  data  received  by 
HCFA  through  February  1987  and  were 
based  on  almost  90  percent  of  all 
Medicare  discharges  occurring  iu  FY 

1986  torn  those  hospitals  that  will  be 
subject  to  the  prospective  payment 
system  in  FY  1388.  The  MEDPAR  file 
data  included  approximately  9.4  million 
Medicare  discharges  (erroneously 
indicated  as  9.5  million  in  the  proposed 
rule).  The  MEDPAR  file  thorugh  June 

1987  includes  9.7  million  or  more  than  90 
percent  of  FY  1986  discharges,  and  this 
is  the  file  used  to  calculate  the  weights 
set  forth  in  Table  5  of  this  final  rule. 

The  methodology  used  to  calculate  the 
DRG  weights  from  the  MEDPAR  file  is 
as  follows: 

•  All  the  claims  were  regrouped  using 
the  revised  DRG  classifications  set  forth 
in  a  notice  published  elsewhere  m  this 
issue  of  the  Federal  Register. 

•  Charges  were  standardized  to 
remove  the  effects  of  differences  in  area 
wage  levels,  indirect  medical  education 
payments,  disproportionate  share 
payments  and,  for  hospitals  in  Alaska 
and  Hawaii,  the  applicable  cost-of-living 
adjustment. 
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•  The  average  standardized  charge 
per  DRG  was  calculated  by  summing  the 
standardized  charges  for  all  cusos  in  the 
DRG  and  dividing  that  amount  by  the 
number  of  cases  classified  in  the  DRG. 

•  We  then  eliminated  statistical 
outliers  using  the  same  criterion  as  was 
used  in  computing  the  current  weights. 
That  is,  all  cases  outside  of  3.0  standard 
deviations  from  the  mean  of  the  log 
distribution  of  charges  per  case  for  each 
DRG  were  eliminated. 

•  The  average  charge  for  each  DRG 
was  then  recomputed  excluding  the 
statistical  outliers  and  divided  by  the 
national  average  standardized  charge 
per  case  to  determine  the  weighting 
factor. 

•  In  establishing  the  weighting  factor 
for  heart  transplants  (DRG  103),  we  used 
data  for  the  46  heart  transplant  cases 
(from  20  hospitals)  in  the  FY  1986 
MEDPAR  file  consistently  with  the 
methodology  for  all  other  DRGs.  After 
removing  statistical  outliers,  there  were 
45  cases  on  which  the  weight  was 
based.  Because  heart  transplants  were 
not  a  Medicare  covered  service  in  FY 
1986.  we  verified  that  the  20  hospitals 
whose  cases  were  used  to  establish  the 
weight  were  in  fact  hospitals  that 
perform  heart  transplants. 

•  No  adjustments  were  made  to  the 
charges  to  remove  capital-related  and 
direct  medical  education  costs,  as 
hospitals  do  not  make  discrete  charges 
for  these  components  of  inpatient 
hospital  services. 

•  Kidney  acquisition  costs  continue  to 
be  paid  on  a  reasonable  cost  basis  but, 
unlike  other  excluded  costs,  kidney 
acquisition  costs  are  concentrated  in  a 
single  DRG  (DRG  302,  Kidney 
Transplantation).  For  this  reason,  it  was 
necessary  to  make  an  adjustment  to 
prevent  the  relative  weight  for  DRG  302 
from  including  the  effect  of  kidney 
acquisition  costs,  since  these  costs  are 
paid  separately  from  the  prospective 
payment  rate.  Kidney  acquisition 
charges  were  subtracted  from  the  total 
charges  for  each  case  in  DRG  302  prior 
to  computing  the  average  charge  for  the 
DRG  and  prior  to  eliminating  statistical 
outliers. 

The  weights  developed  according  to 
the  methodology  described  above,  using 
the  revised  GROUPER  program,  result  in 
an  average  case  weight  that  is  slightly 
different  from  the  average  case  weight 
before  recalibration.  Therefore,  the  new 
weights  were  normalized  by  an 
adjustment  factor  so  that  the  average 
case  weight  after  recalibration  is  equal 
to  the  average  case  weight  prior  to 
recalibration.  This  adjustment  is 
intended  to  ensure  that  recalibration  by 
itself  neither  increases  nor  decreases 


total  payments  under  the  prospective 
payment  system. 

When  we  recalibrated  the  DRG 
weights  for  FY  1986,  we  set  a  threshold 
of  10  cases  us  the  minimum  number  of 
cases  required  to  compute  a  reasonable 
weight.  At  that  time,  there  were  30 
DRGs  that  contained  no  cases  or  fewer 
than  10  cases.  We  proposed  to  use  that 
same  case  threshold  in  recalibrating  the 
DRG  weights  for  FY  1988.  In  addition,  in 
the  FY  1986  recalibration,  we  computed 
the  weight  for  the  30  low-volume  DRGs 
by  adjusting  the  original  weights  of 
these  DRGs  by  the  percent  change  in  the 
weight  of  the  average  case  in  the 
remaining  DRGs.  We  proposed  to  use 
this  same  methodology  for  the  FY  1988 
recalibration. 

Using  the  FY  1986  MEDPAR  data  set. 
there  were  32  DRGs  that  contain  fewer 
than  10  cases.  Since  we  have  no  new 
data  upon  which  to  base  the  weights  for 
these  DRGs,  we  proposed  to  hold  their 
current  weight  constant.  This  preserves 
the  relationship  between  the  weighting 
factor  for  each  low-volume  DRG  and  the 
average  case  weight  for  all  Medicare 
cases. 

In  accordance  with  our  September  3, 
1986  final  rule  concerning  changes  to  the 
inpatient  hospital  prospective  payment 
system  and  FY  1987  rates  (51  FR  31454), 
the  exclusion  of  alcohol/drug  treatment 
hospitals  and  units  was  extended 
through  cost  reporting  periods  beginning 
before  October  1, 1987.  The  extension 
was  intended  to  permit  completion  of 
analyses  of  a  record  reabstraction  study 
conducted  by  the  Alcohol,  Drug  Abuse, 
and  Mental  Health  Administration 
(ADAMHA)  in  concert  with  the  National 
Institute  of  Mental  Health,  the  National 
Institute  on  Drug  Abuse,  the  National 
Institute  on  Alcohol  Abuse  and 
Alcoholism,  the  Office  of  the  Assistant 
Secretary  for  Planning  and  Evaluation, 
and  HCFA. 

The  record  reabstraction  study  was 
designed  to  evaluate  the  current 
structure  of  the  alcohol/drug  DRGs 
(MDC  20)  and  to  identify  variables  not 
currently  included  in  the  DRG  logic  for 
MDC  20.  such  as  patient  age,  disability 
status,  complications  and  comorbidities 
(CC)  and  polysubstance  use,  that  might 
account  for  additional  variation  in 
patient  resource  use.  Based  on  the 
analyses  and  recommendations  of 
ADAMHA,  and  our  own  analyses  of  the 
FY  1985  and  FY  1986  MEDPAR  records 
for  all  Medicare  discharges  in  MDC  20, 
we  proposed  to  reconfigure  the  alcohol/ 
drug  DRGs  as  described  in  the  June  10, 
1987  proposed  rule. 

We  received  over  100  comments 
regarding  the  proposed  reconfiguration 
of  the  alcohol/drug  DRGs,  the  need  for 
an  impact  analysis  estimating  the  effect 


of  paying  alcohol/drug  hospitals  and 
units  under  the  prospective  payment 
system,  and  the  proposed  recalibrated 
weights  and  outlier  thresholds  for  the 
alcohol/drug  DRGs.  Comments  on  the 
proposed  restructuring  of  the  alcohol/ 
drug  DRGs  are  addressed  in  the  final 
notice  of  DRG  classification  changes 
published  elsewhere  in  this  issue  of  the 
Federal  Register.  The  remaining 
comments  are  addressed  here,  along 
with  the  other  comments  we  received  on 
our  proposed  recalibration. 

Comment:  Several  commenters  urged 
that  we  refine  the  DRG  system  to  reflect 
more  accurately  the  severity  of  a 
patient's  illness  or  condition  within  any 
given  DRG.  The  commenters  urged  that 
we  make  every  effort  to  comply  with 
section  9305(a)  of  Pub.  L.  99-509,  which 
directs  the  Secretary,  by  October  1988, 
to  develop  a  legislative  proposal  to 
improve  the  DRG  system  and,  in 
particular,  to  account  for  variations  in 
severity  of  illness  and  case  complexity 
as  a  part  of  that  proposal. 

Response:  We  are  currently 
evaluating  a  number  of  different  severity 
of  illness  measures.  There  is  no 
agreement  within  either  the  government 
or  the  hospital  industry  as  to  which  of 
these  systems,  if  any,  is  the  most 
appropriate  for  use  in  a  national 
payment  program  such  as  Medicare.  In 
the  meantime,  we  are  continuing  to 
develop  our  proposal. 

Comment:  One  commenter  expressed 
concern  about  the  proposed  weighting 
factor  assigned  to  DRG  103  (heart 
transplant).  Based  on  a  study,  the 
commenter  maintained  that  the 
proposed  weight  (13.9614)  is  too  low 
because  it  does  not  adequately  account 
for  the  higher  cost-to-charge  ratio  in 
heart  transplant  cases  compared  to 
average  cost-to-charge  ratios.  That  is, 
the  commenter  believes  that  the  charges 
for  heart  transplant  patients  represent 
greater  resource  intensity  (a  higher  cost- 
to-charge  ratio)  than  is  the  case  in 
charges  for  nontransplant  patients.  In 
this  connection,  another  commenter 
suggested  that  the  appropriateness  of 
recalibrating  the  DRG  weights  using 
charge  data  alone  should  be 
reevaluated. 

Response:  As  we  stated  in  the 
proposed  rule,  the  weighting  factor  for 
heart  transplants  was  developed  in  a 
manner  similar  to  that  used  to  develop 
the  weighting  factors  for  all  other  DRGs, 
To  the  extent  that  the  weighting  factors 
for  all  DRGs  are  developed  from  FY  1986 
charge  information  from  Medicare 
patient  bills,  it  is  appropriate  that  the 
weighting  factor  for  heart  transplants  be 
developed  in  the  same  way.  Otherwise, 
the  weighting  factors  will  not  be  a 
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consistent  measure  of  the  relative 
resource  use  among  DRGs.  We  note  that 
the  55  heart  transplant  cases  used  to 
construct  the  final  weighting  factor  for 
DRG  103  include  many  cases  from 
several  of  the  hospitals  already 
approved  to  furnish  Medicare-covered 
heart  transplants,  as  well  as  those 
hospitals  that  we  anticipate  will  receive 
approval  in  the  near  future. 

We  believe  that  the  commenter's  real 
concern  is  the  same  as  the  second 
commenter's.  that  the  current  method  of 
determining  the  DRG  weights  based  on 
charge  data  alone  needs  to  be  reviewed 
based  on  more  recent  data.  We  wilJ  be 
evaluating  whether  any  changes  may  be 
appropriate  with  respect  to  recalibrating 
the  URG  weighting  factors.  As  indicated 
above,  we  are  also  evaluating  a  number 
of  severity-of-illness  adjustments  to 
determine  whether  such  an  adjustment 
should  be  adopted. 

We  note  that  when  we  originally 
adopted  charge-based  DRG  weighting 
factors  as  a  part  of  the  FV'  1986 
recalibration.  we  did  explore  what 
effect,  if  any,  the  different  cost-to-charge 
ratios  across  hospital  departments 
would  have  on  these  weights.  Our 
analysis  demonstrated  that,  contrary  to 
expectation,  DRGs  with  high  proportions 
of  cost  in  "undercharged"  services  do 
not,  in  fact,  have  uniformly  lower 
charge-based  weights.  Moreover,  as  we 
indicated  in  the  September  3.  1985  final 
rule  (.50  FR  35655],  the  effects  of  a 
hospital  subsidizing  "undercharged" 
services  with  high-charge  services  are 
more  complicated  than  might  at  first 
appear,  and,  in  fact,  we  believe  that  the 
effects  will,  in  many  cases,  offset  one 
another. 

Comment:  One  commenter  observed 
that  the  proposed  rule  was  silent  with 
respect  to  the  treatment  of  heart 
acquisition  costs  in  the  establishment  of 
the  heart  transplant  weight. 

Response:  As  indicated  in  the  April  6, 
1987  notice  of  HCFA  ruling  extending 
coverage  to  heart  transplantations  (52 
FR  10935),  heart  acquisition  costs  will  be 
paid  separately,  as  a  pass-through,  for 
the  time  being.  Accordingly,  for  the  55 
heart  transplant  cases  in  the  updated 
MEDPAR  file  used  for  recalibration,  we 
subtTJcted  from  the  total  charges  of 
each  case  an  estimate  of  heart 
acquisition  charges  prior  to  computing 
the  average  chd.rge  for  the  DRG  and 
prior  to  eliminating  statistical  outliers. 
This  adjustment  is  identical  to  that  used 
for  removing  kidney  acquisition  charges 
from  cases  m  DRG  302  (Kidney 
Transplant). 

Because  current  MEDPAR  data  do  not 
separately  identify  heart  acquisition 
charges,  it  was  necessary  to  estimate 
such  charges,  Limited  data  available  to 


us  from  two  hospitals  that  have  already 
been  approved  as  heart  transplant 
centers  revealed  a  range  from  $2.50(.)  at 
one  facility  to  $10,000  at  another  One 
hospital  in  a  Slate  under  waiver  from 
the  prospective  payment  system  charges 
$11,000  for  heart  acquisition.  We  also 
considered  using  the  mean  charge  for 
kidney  acquisition  based  on  MEDPAR 
records  for  FY  1986.  which  was  $11.8(K) 
In  light  of  limited  data,  we  decided  to 
use  the  mode  charge  for  kidney 
acquisition  in  FT  1986,  or  $7,000.  as  our 
best  estimate  of  heert  acquisition 
charges.  We  believe  this  figure  is  a 
reasonable  estimate  of  cha.'^es 
associated  with  heart  acquisition  since 
it  IS  within  the  range  of  the  limited  data 
available  to  us  from  three  hospitals 
furnishing  heart  transplants  under  the 
Medicare  program. 

Comment:  One  commenter  asked  for 
reassurance  that  the  renormalization  of 
the  DRG  weiglits  has  been  performed 
and  that  budget  neutrality  based  on  the 
changes  to  the  DRGs  has  been 
maintained. 

Response:  In  renormalizing  the  DRG 
weights  as  we  described  above,  we 
maintained  budget  neutrality 

Comment:  A  number  of  cominenlers, 
predominantly  alcohol/drag  treatment 
facilities  and  the  National  Association 
of  Addiction  Treatment  Providers 
(NAATP),  expressed  concern  that  the 
proposed  weighting  factors  and  lengths 
of  stay  for  the  alcohol/drug  DRGs  are 
based  on  the  combined  experience  of 
both  excluded  alcohol/drug  treatment 
facilities  and  short-stay  hospitals 
furnishing  services  in  "scatter  beds," 
that  is,  in  medical-surgical  beds  rather 
than  in  units  organized  exclusively 
around  the  provision  of  comprehensive 
alcohol/drug  rehabilitative  services. 
These  commenters  allege  that  the 
averaging  effects  work  systematically  to 
their  disadvantage  and  that  the  resulting 
payments  will  force  them  to  reduce 
services  inappropriately  to  Medicare 
beneficiaries,  especially  in  the  DRGs  for 
rehabilitation. 

Response:  The  weighting  factors  for 
all  DRGs  are  based  on  the  average 
standardized  charges  of  Medicare  cases 
in  each  DRG  relative  to  the  average 
standardized  charge  for  all  Medicare 
cases  in  all  DRGs.  We  use  Medicare 
billing  records  from  all  hospitals  and 
units  subject  to  the  prospective  payment 
system  under  section  1886(d)  of  the  Act. 
This  policy  has  been  in  effect  since  the 
beginning  of  the  Medicare  prospective 
payment  system.  We  have  no  reason  to 
limit  the  Medicare  cases  used  in 
recalibration  to  a  subset  of  hospitals, 
particularly  when  coverage  of  all 
medically  necessary  items  and  services 
is  not  thus  limited  to  that  same  subset  of 


hospitals.  We  note  that  about  70  percent 
of  all  Medicare  discharges  in  MDC  20 
are  from  short-stay  hospitals  already 
subject  to  the  prospective  payment 
system. 

As  to  the  commenters"  concerns  that 
the  lengths  of  stay  published  in  Table  5 
of  the  proposed  notice  are  too  low  to 
reflect  appropriate  treatment  patterns  of 
patients  receiving  rehabilitation 
services,  we  reiterate  that  the  length-of- 
stay  figures  published  in  the  table  of 
DRG  relative  weights  are  illustrative 
only  and  reflect  historical  lengths  of 
stay  for  Medicare  beneficiaries 
classified  within  each  DRG.  They 
represent  neither  treatment  norms  nor 
limitations  on  Medicare  coverage  or 
benefits.  In  addition,  they  do  not 
represent  expectations  regarding  future 
lengths  of  stay.  In  short,  the  lengths  of 
stay  are  published  for  information 
purposes  only  and,  except  for  the  use  of 
the  geometric  mean  length  of  stay  in 
calculating  day  outlier  and  transfer 
payments,  have  no  bearing  whatsoex^er 
on  Medicare  payment  for  inpatient 
hospital  services. 

For  additional  information  on  the 
distribution  of  Medicare  lengths  of  stay 
by  DRG.  we  refer  the  reader  to  Tables 
7a  and  7b  in  the  Addendum  to  this  final 
rule. 

Both  fables  display  the  lengths  of  stay 
by  DRG  for  cases  at  the  10th,  25th.  50th. 
75th  and  90th  percentiles  of  the 
distribution  of  all  cases  within  that 
DRG.  Table  7a  shows  the  distribution  of 
cases  classified  in  accordance  with  the 
current  DRG  definitions  while  table  7b 
shows  the  distribution  of  cases 
regrouped  in  accordance  with  the  DRG 
classifications  that  will  be  in  effect  for 
FY  1988.  Botti  tables  are  based  on  the 
MEDPAR  file  of  FY  1986  Medicare 
discharges  from  hospitals  subject  to  the 
prospective  payment  system  received  in 
HCFA  central  office  through  June  1987. 
(For  further  information  on  the  FY  1988 
DRG  classifications,  see  the  final  notice 
of  changes  to  the  DRG  classification 
system,  published  elsewhere  in  this 
issue  of  the  Federal  Register.) 

With  respect  to  the  comparative 
lengths  of  stay  between  short-stay 
hospitals  and  excluded  alcohol/dnig 
hospitals  and  units,  we  note  that  the 
Medicare  average  length  of  stay  for 
discharges  paid  under  the  prospective 
payment  system  has  declined  by  about 
17  percent  since  the  inception  of  that 
system.  We  believe  that  this  drop 
contributes  significantly  to  the 
differences  that  exist  between  the 
average  lengths  of  stay  in  short-stay 
hospitals,  which  have  now  been  paid 
subject  to  the  prospective  payment 
system  for  nearly  four  years,  and 
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alcohol/drug  hospitals  and  units  that 
have  been  excluded  from  prospective 
payment  system.  We  anticipate  that 
once  these  excluded  hospitals  and  units 
are  brought  into  the  prospective 
payment  system,  they  would  respond  to 
its  incentives,  similarly  to  all  other 
hospitals,  by  changing  practice  patterns, 
increasing  productivity,  and  substituting 
lower-cost  for  higher-cost  inputs. 

In  addition,  many  of  the  comments 
appear  to  reflect  an  unfounded 
assumption  that  all  alcohol/drug  cases 
paid  under  the  prospective  payment 
system  represent  treatment  in  scatter 
beds  of  hospitals  that,  in  the  words  of 
one  commenter.  "lack  the  necessary 
program  and  staffing  components  to 
provide  a  comprehensive  continuum  of 
care."  We  believe  the  evidence  does  not 
support  this  conclusion.  In  point  of  fact, 
some  hospitals  certified  and 
participating  in  Medicare  as  short-stay 
general  hospitals  identify  themselves  in 
the  annual  survey  of  the  American 
Hospital  Association  as  either  alcohol 
specialty  hospitals  or  general  hospitals 
with  organized  alcoholism/chemical 
dependency  inpatient  units.  Futhermore, 
under  §§  412.23  and  412.32,  which 
specify  requirements  governing  this 
exclusion,  an  alcohol/drug  hospital  or 
unit  not  excluded  for  its  cost  reporting 
period  beginning  during  FY  1985  may 
not  be  excluded  for  subsequent  cost 
reporting  periods.  Hence,  facilities  that 
first  met  the  requirements  as  excluded 
alcohol/drug  hospitals  or  units  during 
their  cost  reporting  period  beginning  on 
or  after  October  1, 1985,  could  not  be 
excluded  and  would  appear  as  short- 
stay  hospitals  in  Medicare  program  files. 
Finally,  we  have  found  that  of  all 
alcohol/drug  cases  from  short-stay 
hospitals,  some  10  percent  are  cases 
billed  under  the  prospective  payment 
system  from  hospitals  that  have  an 
excluded  alcohol/drug  unit. 

If  we  are  to  assume  that  these 
hospitals  do  not  deliberately  treat  some 
types  of  patients  in  their  excluded  units 
and  other  types  of  cases  under  the 
prospective  payment  system,  and  that 
they  consistently  furnish  all  necessary 
and  appropriate  care  regardless  of 
whether  a  patient  is  treated  in  an 
included  or  excluded  bed,  the  data 
suggest  that  such  hospitals  have  already 
made  adjustments  to  respond  to  the 
incentives  of  the  prospective  payment 
system.  The  resource  intensity  of 
prospective  payment  cases  from 
hospitals  with  excluded  units,  in  terms 
of  both  standardized  charges  and  mean 
length  of  stay,  is  more  similar  to  that  of 
other  prospective  payment  cases  in 
MDC  20  than  to  that  of  cases  from 
excluded  alcohol/drug  units. 


Comment:  A  few  commenters 
observed  that  the  proposed  weighting 
factors  are  "biased"  toward 
detoxification  services  compared  to 
rehabilitation  services. 

Response:  We  believe  that  these 
commenters'  concerns  reflect  a 
misunderstanding  of  the  composition  of 
DRGs  434  and  435,  either  as  currently 
structured  or  as  revised  for  FY  1988, 
These  two  DRGs  include  patients 
receiving  detoxification  services  and/or 
symptomatic  treatment.  Detoxification 
therapy  (code  94.25)  is  reported  in  fewer 
than  60  percent  of  the  cases  in  these  two 
DRGs.  Other  symptomatic  treatment 
encompasses  any  other  services 
furnished  to  a  patient  with  a  principle 
diagnosis  in  MDC  20  and  may  include 
medical  management  of  other  conditions 
aggravated  by  a  patient's  alcohol/drug 
abuse,  such  as  dehydration  and  gastro- 
intestinal bleeding,  as  well  as 
occasional  surgical  intervention. 

We  believe  that  it  is  the  range  of 
services  under  the  rubric  "other 
symptomatic  treatment"  that  contribute 
to  a  weighting  factor  that  is  higher  than 
commenters  appear  to  have  expected. 
This  inference  is  bolstered  by  our 
finding  that  presence  or  absence  of 
detoxification  therapy  contributed 
insignificantly  to  explaining  differences 
in  resource  use.  Based  on  extensive 
review  of  these  cases  and  evaluation  of 
several  alternative  configurations,  we 
concluded  that  the  presence  or  absence 
of  non-MDC  20  CCs  was  the  strongest 
distinguishing  characteristic  among 
these  patients.  Further,  in  terms  of  the 
number  of  diagnoses  and  procedures 
reported  on  their  Medicare  bills, 
patients  who  would  be  assigned  to  DRG 
434  as  revised  appear  to  be  sicker  and 
more  complex  to  treat,  on  average,  than 
most  other  patients  in  MDC  20. 

Comment:  A  number  of  the 
commenters  argued  that  the  treatment 
practices  of  their  specialized  units  and 
facilities  are  more  comprehensive  than 
the  practices  of  prospective  payment 
hospitals  and  that  additional  payments 
ought  to  be  nide  to  reflect  this 
difference  in  treatment.  In  addition,  it 
was  suggested  that  treatments  for 
alcohol  and  drug  abuse  patients 
provided  by  tionexcluded  hospitals  are 
inadequate  and  ought  not  to  be  covered 
under  the  Medicare  program  at  all.  The 
implicit  assumption  underlying  these 
comments  is  that  the  average  length  of 
stay  for  rehabilitation  cases  in 
prospective  payments  hospitals  is  too 
short  to  constitute  rehabilitation  therapy 
as  defined  by  Medicare  program 
instructions. 

Response:  We  do  not  agree  with  these 
commenters.  Comments  we  have 


received  on  this  issue  in  response  to 
previous  proposed  rules,  most  notably  in 
the  June  10.  1985  proposed  rule,  made  it 
clear  that  there  is  considerable  diversity 
of  opinion  in  the  field  of  alcohol  and 
drug  abuse  treatment.  As  we  noted  in 
the  final  rule  published  on  September  3, 
1985  (50  PR  35651),  we  recognize  that 
there  are  a  variety  of  settings  in  which 
detoxification  and  rehabilitation  can 
take  place.  We  have  not  attempted  to 
specify  the  explicit  comments  of  such 
services  or  expected  lengths  of  stay 
associated  with  particular  modes  of 
treatment  nor  do  we  believe  that  this 
would  be  appropriate,  especially  given 
the  diversity  of  medical  opinion  in  the 
field.  Although  commenters  have  tended 
to  argue  strongly  in  support  of  the 
efficacy  of  the  treatment  practices  to 
which  they  adhere,  we  do  not  believe 
that  any  of  them  have  presented 
evidence  that  such  treatments  are  the 
optimum  or  preferred  modes  of 
treatment  or,  conversely,  that  other 
treatment  modalities  are  conclusively 
ineffective  and,  therefore,  should  be 
deemed  noncovered.  Thus,  we  believe 
that  the  detoxification  and  rehabilitation 
services  performed  in  nonexcluded 
prospective  payment  hospitals  (nearly 
70  percent  of  these  services)  must  be 
given  due  weight  in  determining 
payment  for  the  hospitals  in  question 
under  the  prospective  payment  system. 
As  to  expectations  of  the  commenters 
regarding  appropriate  lengths  of  stay  for 
rehabilitation  therapy  based  on  their 
own  facilities,  we  compared  the  average 
length  of  stay  for  cases  in  DRG  436 
(Alcohol/Drug  Dependence  with 
Rehabilitation  Therapy)  from  excluded 
alcohol/drug  hospitals  and  hospitals 
already  subject  to  the  prospective 
payment  system.  In  both  FY  1985  and  FY 
1986,  rehabilitation  cases  from  hospitals 
under  the  prospective  payment  system 
have  higher  average  lengths  of  stay  than 
rehabilitation  cases  from  excluded 
alcohol/drug  hospitals,  although  both 
types  of  hospitals  have  shorter  lengths 
of  stay  than  rehabilitation  cases  from 
excluded  alcohol/drug  units.  This 
finding  holds  regardless  of  whether 
cases  are  grouped  in  accordance  with 
the  current  DRG  436  definition  or  with 
the  revised  structure  for  DRG  436.  This 
comparison  confirms  our  belief  that 
there  is  as  much  diversity  in  treatment 
patterns  and  modalities  among  the 
excluded  alcohol/drug  hospitals  and 
units  as  there  is  between  prospective 
payment  hospitals  and  excluded 
specialized  facilites  and  that,  in  the  face 
of  such  diversity,  it  is  neither  necessary 
nor  appropriate  to  preserve  the  current 
payment  distinction  (the  exclusion  of 
alcohol/drug  hospitals  and  units)  or  to 
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establish  a  new  payment  distinction 
within  the  prospective  payment  system 
based  on  pro\  ider  type. 

Comment:  At  least  one  commenter 
referenced  a  study  by  the  National 
Institute  of  Mental  Health  (NIMH). 
which  analyzed  psychiatric,  alcohol, 
and  drug  Medicare  inpatient  admissions. 
The  commenter  expressed  concern  that 
the  DRG  recalibration  does  not  take  into 
account  the  fact  "that  all  providers 
rendering  care  to  individuals  with  these 
conditions  are  not  similar  with  respect 
to  the  program  of  care  provided,"  and 
there  would  be  "a  negative  differential 
impact  on  those  hospitals  and  distinct 
part  units  which  specialize  in  the 
treatment  of  alcoholism  and  drug 
dependency  cases."  The  .\IM!^  study 
was  quoted  as  documenting  that  "DRG 
payments  to  exempt  hospitals  and  units 
would  have  in  most  cases  been  less  than 
their  historical  costs  for  treating 
alcoholism  and  drug  dependency 
admissions,  while  for  the  vast  majority 
of  non-exempt  hospitals  the  DRG  based 
payment  would  exceed  historical  costs." 
A  second  NIMH  study  was  cited, 
addressing  the  differential  in  average 
costs  for  alcohol  and  drug  discharges 
from  specialty  hospitals  and  general 
hospitals. 

Response:  NIMH  did  conduct  a  study 
of  Medicare  alcohol,  drug,  and 
psychiatric  inpatient  admissions  in  four 
States  analyzing  the  impact  of  a  vanety 
of  patient  classifications  on  payment  to 
hospitals  with  and  without  excluded 
units.  The  finding  quoted  by  the 
commenter  refers  to  all  of  these 
admissions  and,  as  such,  is 
inappropriate  for  application  to  alcohol/ 
drug  admissions  only.  The  study  did  not 
distinguish  from  psychiatric  cases: 
furthermore,  the  study  used  the  original 
DRG  constructions  and  weight  and, 
therefore,  cannot  be  construed  to  reflect 
the  impact  of  the  revised  DRGs. 

In  addition  to  being  invalid  to 
extrapolate  the  findings  of  the  study 
exclusively  to  alcohol/drug  cases,  the 
project  looked  at  1982  and  1983  data,  at 
w'hich  time  there  was  no  distinction 
made  between  detoxification  and 
rehabilitation  protocols.  For  those 
hospitals  under  analysis,  there  was  no 
distinction  made  between  types  of 
treatment. 

The  second  NIMH  study  cited  by 
commenters  is  currently  in  progress;  all 
findings  are  preliminary.  This  study  also 
uses  the  original  DRGs  for  alcohol/drug 
cases,  and  since  the  study  data  base 
consists  of  Medicare  records  from  FY 
n84  and  FY  1985,  a  substantial  number 
of  cases  predate  the  Medicare  billing 
instructions  that  required  explicit  coding 
of  detoxification  and  rehabilitation 
services  for  alcohol/drug  cases. 


Comment:  Many  commenters 
contended  that  the  Medicare 
intermediary  guidelines  defining 
rehabilitation  therapy  and  detoxification 
procedures  need  to  be  clarified  and 
made  "stringent  enough  to  assure  that 
only  those  providers  capable  of 
delivering  said  procedures  in  fact  be 
reimbursed  for  doing  so."  Specifically, 
these  commenters  recommended  that 
the  guidelines  incorporate  into  the 
definition  of  rehabilitation  treatment  the 
requirement  that  these  services  be 
furnished  only  in  identifiable  hospitals 
and  units  that  meet  the  current  criteria 
for  exclusion  as  an  alcohol/drug 
hospital  and  unit. 

Response:  With  respect  to  the 
commenters'  intimations  that  short-stay 
hospitals  are  not  capable  of  furnishing 
alcohol/drug  rehabilitation  services  and 
that  the  quality  of  such  services  is 
suspect,  we  note  that  during  FY's  19M 
through  1986,  PROs  reviewed  more  than 
40  percent  of  all  inpatient  hospital  stays 
through  a  combination  of  targeted 
reviews  and  random  sampling.  We  have 
no  evidence  to  suggest  that  there  were 
problems  in  either  the  quality  cf  services 
furnished  to  patients  with  alcohol/drug 
diagnoses  or  the  validity  of  the  DRG 
assigned  based  on  review  of  the  medical 
record. 

For  the  reasons  stated  in  response  to 
previous  comments,  we  believe  that  if  is 
inappropriate  for  the  Medicare  program 
to  specify  the  types  of  settings,  or  the 
organizational  structure  thereof,  in 
which  alcohol/drug  rehabilitation 
services  may  be  furnished.  To  do  so 
would  either  impose  organizational  and 
staffing  requirements  on  a  significant 
number  of  short-stay  hospitals  currently 
furnishing  these  services  or  severely 
limit  beneficiary  access  to  alcohol/drug 
rehabilitation  services,  40  to  50  percent 
of  which  are  furnished  in  short  stay 
general  hospitals.  There  is  no  conclusive 
evidence  that  such  organizational  and 
structural  changes  would  produce 
improved  treatment  outcomes. 

We  believe  the  commenters  are 
misinterpreting  the  ability  of  a  facility  to 
meet  the  exclusion  criteria  as 
assessments  of  the  efficacy  of  the 
treatment  they  furnish,  drawing  the 
erroneous  conclusion  that  certain 
services  should  then  be  covered  only  in 
facilities  that  meet  said  criteria.  We 
note,  however,  that  the  exclusion 
criteria  were  tightly  constructed  in  order 
to  ensure  that  the  alcohol/drug 
exclusion  would  not  serve  merely  as  a 
vehicle  for  an  across-the-board 
exclusion  of  alcohol/drug  cases  from  the 
prospective  payment  system. 

When  the  prospective  payment 
system  was  implemented,  the  clear 
purpose  was  to  base  payment  for  care 


on  the  actual  experience  of  most 
hospitals,  and  the  DRG  system  included 
all  the  types  of  care  these  hospitals 
furnished.  Only  four  types  of  specialty 
hospitals  were  specifically  excluded  by 
Congress  from  the  prospective  payment 
system:  Rehabilitation  hospitals  and 
units,  psychiatric  hospitals  and  units, 
childrens'  hospitals,  and  long-term  care 
hospitals.  These  exclusions  were  put  in 
the  law  as  a  result  of  a  Congressional 
belief  that  these  types  of  hospitals  were 
sufficiently  different  from  short-stay 
general  hospitals  as  to  warrant  further 
study  and  separate  treatment.  In 
particular,  the  diagnoses  and  procedures 
associated  with  the  patients  of  those 
institutions  were  perceived  as 
inadequate  to  explain  significant 
variations  in  patient  resource  utilization. 

No  such  exclusion  was  granted  for 
alcohol  and  drug  hospitals  and  units 
(although  such  hospitals  and  units  did 
and  do  have  the  option  of  qualifying 
under  the  psychiatric  hospital  and  unit 
provision).  We  established  the  current 
exclusion  relating  to  alcohol  and  drug 
abuse  hospitals  and  units  in  recognition 
of  the  fact  that  the  original  MDC  20 
DRGs  failed  to  distinguish  between 
detoxification  and  rehabilitation  and  the 
resource  differences  associated 
therewith.  We  have  completed  this  task 
and,  in  addition  to  distinguishing 
between  detoxification  and 
rehabilitation,  have  made  other 
modifications  to  the  alcohol/drug  DRGs. 
Accordingly,  we  believe  there  is  no 
longer  a  basis  or  need  for  maintaining 
the  alcohol/drug  hospital  and  unit 
exclusion. 

Comment:  Virtually  all  commenters 
urged  us  to  perform  an  impact  analysis 
on  the  effect  of  paying  currently 
excluded  alcohol/drug  hospitals  and 
units  under  the  prospective  payment 
system. 

Response:  We  refer  readers  to 
Appendix  A  of  this  final  rule  for  the 
requested  impact  analysis. 

III.  Changes  to  the  Hospital  Wage  Index 
Methodology 

Section  1886(d){2)(C)(ii)  of  the  Act 
required,  as  a  part  of  the  process  of 
developing  separate  urban  and  rural 
standardized  amounts  for  FY  1984.  that 
we  standardize  the  average  cost  per 
case  of  each  hospital  for  differences  in 
area  wage  levels.  Section  1886(d)(2)(H) 
of  the  Act  requires  that  the  standardized 
urban  and  rural  amounts  be  adjusted  for 
area  variations  in  hospital  wage  levels 
as  part  of  the  methodology  for 
determining  prospective  payments  to 
hospitals.  To  fulfill  both  requirements, 
we  constructed  an  index  that  reflects 
average  hospital  wages  in  each  urban  or 


BEST  COPY  AVAILABLE 


No.  169  /  Tuesday,  September  1.  1987  /  Rules  and  Regulations 


rurdi  area  relative  to  a  national  average 
hospitdl  wage. 

For  purposes  of  determining  the 
prospective  payments  to  hospitals  in  FY 
1984  and  FY  1985.  we  constructed  the 
v\age  index  using  calendar  year  1981 
hospital  wage  and  employment  data 
obtained  from  the  Bureau  of  Labor 
Statistics'  ES  202  Employment,  Wages 
and  Contributions  file  for  hospital 
workers.  Subsequently,  for  FY  1986,  the 
September  3.  1985  final  rule  set  forth  a 
revised  hospital  wage  index  that  was 
based  on  an  HCFA  survey  of  1982 
hospital  wage  and  salary  data  as  well  as 
data  on  paid  hours  in  hospitals.  That 
wage  index  was  developed  in  an 
attempt  to  overcome  the  limitation  of 
the  BLS  data  with  regard  to  full-time  and 
part-time  employment.  As  a  result  of  the 
provisions  of  section  9103(a)  of  the 
Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985  (Pub.  L  99- 
272),  application  of  the  revised  wage 
index  was  postponed  from  discharges 
occurring  on  or  after  October  1.  1985  to 
discharges  occurring  on  or  after  May  1, 
1966.  The  method  used  to  compute  the 
current  HCFA  wage  index  was  set  forth 
in  detail  in  the  September  3, 1985  final 
rule  (.50  FR  35661).  In  the  September  3. 
1986  final  rule,  we  stated  that  we  were 
collecting  data  as  part  of  the  audit  of 
cost  reports  for  the  first  year  of  the 
prospective  payment  system  (FY  1984) 
in  order  to  update  the  HCFA  wage  index 
(51  FR  31499). 

Under  the  authority  of  section  9103(a) 
of  Pub.  L  99-272.  we  proposed  to  make  a 
change  in  the  methodology  for 
computing  the  national  average  hourly 
wage,  which  serves  as  the  basis  for 
indexing  the  area  wage  levels.  We  also 
proposed  to  adopt  a  blended  wage  index 
that  incorporates  the  wage  index  based 
on  1982  data  but  computed  using  the 
proposed  revised  methodology 
discussed  below  and  a  new  wage  index 
based  on  1984  data  and  also  computed 
using  the  proposed  methodology. 

Currently,  the  wage  index  value  for  an 
area  is  computed  by  dividing  the  area's 
average  hourly  wage  by  the  national 
average  hourly  wage.  The  national 
average  hourly  wage  is  computed  by 
-'summing  the  average  hourly  wages  for 
each  area  and  dividing  by  the  number  of 
areas.  Thus,  the  average  hourly  wage  for 
each  area  is  weighted  equally  in 
determining  the  national  average  hourly 
wage  regardless  of  the  number  of 
hospitals  or  the  size  of  the  hospital  labor 
force  in  the  area. 

Using  the  current  methodology  (that 
IS.  an  area-weighted  national  average 
hourly  wage)  leads  to  a  problem 
whenever  the  wage  data  for  hospitals  in 
an  area  are  adjusted  or  when  hospitals 
are  reclassified  from  one  area  to 


another.  Whan  either  of  these  situations 
occurs,  the  national  average  hourly 
wage  is  affected,  and  thus  the  wage 
index  values  of  all  areas  change. 

Because  of  this  problem,  we  proposed 
to  compute  the  national  average  hourly 
wage  by  dividing  the  total  wages  for  all 
hospitals  by  the  total  paid  hours.  This 
results  in  a  wage  index  that  is  hour- 
weighted  rather  than  area-weighted.  If 
the  national  average  hourly  wage  is 
hour- weigh  ted.  there  is  minimal,  if  any, 
impact  on  that  national  average  when 
the  wage  data  for  a  particular  area  are 
adjusted. 

While  the  proposed  change  in 
methodology  for  computing  the  national 
average  wage  does  not  affect  the 
relative  wage  levels  among  areas,  it 
does  result  m  lower  index  values  for  all 
areas  relative  to  the  national  average 
hourly  wage,  since  the  national  average 
hourly  wage  is  higher  under  our  revised 
methodology  than  it  would  be  if 
computed  on  an  area-weighted  basis. 
Therefore,  in  the  addendum  to  the 
proposed  rule  (52  FR  22102),  we 
proposed  to  restandardize  the  Federal 
payment  amounts  to  reflect  the 
proposed  new  method  of  computing  the 
national  average  hourly  wage. 

In  addition  to  proposing  use  of  a 
revised  methodology  for  computing  the 
national  average  hourly  wage,  we  also 
proposed,  under  the  exceptions  and 
adjustments  authority  in  section 
1886(d)(5){C)(iii)  of  the  Act,  to  adopt  a 
blended  wage  index  that  incorporates 
both  1982  and  1984  wage  data  from 
prospective  payment  hospitals.  The 
proposed  index  was  based  on  area  wage 
index  values  computed  from  1982  data 
on  an  hour-weighted  basis  and  area 
wage  index  values  computed  from  1984 
data  on  an  hour-weighted  basis,  equally 
weighted  to  produce  average  area  wage 
index  values. 

The  method  used  to  compute  the  wage 
index  is  as  follows: 

Procedure  I:  Recomputation  of  the 
1982  wage  index  on  an  hour-weighted 
basis. 

Step  1 — Each  of  the  non-Federal  acute 
care  hospitals  subject  to  the  prospective 
payment  system  for  which  1982  data 
were  received  was  classified  into  its 
appropriate  urban  or  rural  area  based 
on  the  current  definitions  of  urban  and 
rural  areas  used  in  the  prospective 
payment  system. 

Step  2 — For  each  hospital,  the  total 
gross  hospital  salaries  were  inflated 
from  the  end  of  the  hospital's  cost 
reporting  year  through  the  end  of 
calendar  year  1982,  using  the  1982 
annual  rate  of  increase  in  the  wages  and 
salaries  portion  of  the  hospital  market 
basket.  This  was  done  to  eliminate  any 


distortion  caused  by  differing  hospital 
cost  reporting  years. 

Step  3 — For  each  hospital,  the  inflated 
gross  hospital  salaries  computed  in  step 
2  were  divided  by  the  reported  number 
of  total  paid  hours  to  yield  an  average 
hourly  wage.  Hospitals  with  an  aberrant 
hourly  wage,  which  was  defined  as  an 
hourly  wage  either  less  than  S3. 35  (the 
minimum  wage  in  1982)  or  greater  than 
$19.58  (2.5  times  the  1982  national 
average  hourly  hospital  wage  as 
reported  in  BLS"  Employment  and 
Earnings  Bulletin  as  of  February  1984), 
were  excluded. 

Step  4 — Within  each  urban  or  rural 
area,  the  total  gross  hospital  salaries  as 
computed  in  step  2  were  summed  for  all 
hospitals  not  excluded  in  step  3  to  yield 
the  total  gross  hospital  salaries  in  each 
area. 

Step  5 — The  total  gross  hospital  salary 
result  computed  in  step  4  was  divided 
by  the  corresponding  total  number  of 
paid  hours  in  the  area  to  yield  an 
average  hourly  wage  for  each  urban  and 
rural  area. 

Step  6 — The  total  inflated  gross 
hospital  salaries  computed  in  step  2  for 
all  wages  not  eliminated  due  to  aberrant 
wage  data  were  divided  by  the  reported 
number  of  total  paid  hours  in  these 
hospitals  to  obtain  the  national  average 
hourly  hospital  wage  based  on  gross 
salaries.  This  national  average  is  S8.52. 

Step  7 — For  each  urban  or  rural  area, 
the  hospital  wage  index  value  was 
calculated  by  dividing  the  average 
hourly  wage  computed  in  step  5  by  the 
national  average  hourly  wage. 

Procedure  II:  Computation  of  the  1984 
wage  index. 

Step  1 — Each  of  the  non-Federal  acute 
care  hospitals  subject  to  the  prospective 
payment  system  for  which  1984  data 
have  been  received  (including  hospitals 
in  Puerto  Rico)  was  classified  into  its 
appropriate  urban  or  rural  area  based 
on  the  current  urban  area  definitions 
used  in  the  prospective  payment  system. 

Step  2 — For  each  hospital,  the  total 
gross  hospital  salaries  as  reported  for 
hospital  fiscal  years  that  began  in  FY 

1984  were  inflated  from  the  end  of  the 
hospital's  cost  reporting  year  through 
August  31,  1985  using  the  percentage 
change  in  average  hourly  earnings  of 
hospital  industry  workers  (Standard 
Industrial  Classification  (S.I.C.)  806)  in 
BLS'  Employment  and  Earnings  Bulletin. 
This  was  done  to  eliminate  any 
distortion  in  the  data  caused  by  differing 
hospital  cost  reporting  years.  (August  31, 

1985  was  the  latest  end  date  for  hospital 
cost  reporting  years  in  the  data 
collection.) 

Step  3 — For  each  hospital,  the  inflated 
gross  hospital  salaries  computed  in  step 
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2  were  divided  by  the  reported  number 
of  total  paid  hours  to  yield  an  average 
hourly  wage.  Hospitals  with  an  aberrant 
average  hourly  wage,  which  was 
defined  as  an  average  hourly  wage 
either  less  than  $3.35  (the  minimum 
wage  in  1984)  or  greater  than  $23.61  (24 
times  the  national  average  hourly  wage 
as  computed  from  the  data  collected), 
were  excluded. 

Step  4 — Within  each  urban  or  rural 
area,  the  result  computed  in  step  2  was 
summed  for  all  remaining  hospitals  to 
yield  the  total  gross  hospital  salaries  in 
each  area. 

Step  5 — The  total  gross  hospital  salary 
result  computed  in  step  4  was  divided 
by  the  corresponding  total  number  of 
paid  hours  in  the  area  to  yield  an 
average  hourly  wage  for  each  urban  or 
rural  area. 

Step  6 — The  inflated  gross  hospital 
salaries  computed  in  step  2  for  all 
hospitals  not  eliminated  due  to  aberrant 
wage  data  were  divided  by  the  reported 
number  of  total  paid  hours  in  these 
hospitals  to  obtain  the  national  average 
hourly  hospital  wage  based  on  gross 
salaries.  This  national  average  is  S9.76. 

Step  7 — For  each  urban  or  rural  area, 
the  hospital  wage  index  value  was 
calculated  by  dividing  the  average 
hourly  wage  computed  in  step  5  by  the 
national  average  hourly  wage. 

Procedure  III:  Computation  of  a  wage 
index  for  all  hospitals  except  those 
located  in  Puerto  Rico,  based  on  a  blend 
of  the  1982  wage  index  (computed  under 
Procedure  I)  and  the  1984  wage  index 
(computed  under  Procedure  II). 

Step  1 — Wage  index  values  for  each 
urban  and  rural  area  computed  using 
1984  data  (Procedure  II,  step  7)  were 
matched  to  the  corresponding  urban  and 
rural  wage  index  values  computed  using 
1982  data  (Procedure  I.  step  7).  For  both 
indexes,  areas  were  classified  as  urban 
or  rural  using  the  current  definitions. 

Step  2 — A  blended  wage  mdex  value 
for  each  urban  and  rural  area  was 
computed  by  adding  the  1982  and  1984 
wage  index  values  and  dividing  the 
result  by  2. 

The  results  obtained  in  step  2 
constitute  the  wage  index  values  for 
each  urban  and  rural  area. 

For  hospitals  located  in  Puerto  Rico, 
the  wage  index  values  are  not  the  result 
of  a  blend,  but  are  instead  based  solely 
on  1984  data.  We  do  not  have  usable 
1982  wage  data  for  Puerto  Rico  hospitals 
since  these  hospitals  were  not  subject  to 
the  prospective  payment  system  in  1984 
and  1985  when  we  collected  the  1982 
wage  data  from  prospective  payment 
hospitals. 

We  received  25  pieces  of 
correspondence  that  commented  on  the 


hospital  wage  index.  The  comments  and 
our  responses  are  discussed  below. 

Comment:  Several  commenters 
objected  to  the  use  of  the  1984  wage 
data  because,  the  commenters  alleged, 
the  data  contained  numerous  errors  and 
many  hospitals'  data  were  missing, 
omitted,  or  deleted  from  the  data  base 
used  in  calculating  the  1984  wage  index. 
In  addition,  the  commenters  believe  that 
the  data  were  not  sufficiently  edited  or 
audited,  nor  were  hospitals  given  the 
opportunity  to  examine  and  validate  the 
1984  wage  data  prior  to  publication  of 
the  proposed  rule.  The  commenters  also 
believe  that  data  that  appears  to  be 
incorrect  shc.ild  be  corrected  and 
revised  rather  than  excluded  from  the 
calculation  of  the  wage  index. 

Response:  As  we  indicated  in  the 
proposed  rule,  we  deleted  from  the  data 
base  the  1984  survey  data  from  every 
hospital  whose  average  hourly  wage 
was  below  the  minimum  wage  (S3. 35)  or 
2 ''2  times  above  the  national  average 
hourly  wage.  However,  in  addition  to 
this  edit,  we  also  identified  any  hospital 
that  submitted  data  that  were  not 
audited  and  whose  average  hourly  wage 
increased  more  than  a  specified 
percentage  over  the  1982  average  hourly 
wage,  or  decreased,  or  were  missing 
from  our  data  base.  TTie  list  of  hospitals 
identified  using  this  edit  was  returned  to 
each  fiscal  intermediary'  with 
instructions  to  verify  the  wages  and 
hours  reported  and  to  follow  up  on 
missing  survey  data. 

This  process  identified  66  hospitals 
that  had  not  responded  to  the  survey 
and  365  hospitals  that  reported 
unaudited  data  with  large  increases  or 
decreases.  As  a  result  of  this  effort,  we 
collected  38  of  the  missing  surveys  and 
made  129  edit  changes  pnor  to 
publication  of  the  proposed  rule. 
Consequently,  we  believe  that  the  1984 
wage  data  base  is  complete,  with  99.5 
percent  of  all  hospitals  subject  to  the 
prospective  payment  system  responding 
to  the  survey.  In  addition,  with  respect 
to  the  accuracy  of  the  data,  it  should  be 
noted  that  the  survey  data  from  66 
percent  of  the  hospitals  reporting  were 
based  on  audited  cost  reports,  and  that 
a  majority  of  the  data  that  were  not 
originally  audited  were  subsequently 
returned  to  the  fiscal  intermediaries  for 
verification  and  correction. 

To  ensure  the  accuracy  of  the  data 
further,  we  identified  those  areas  in 
v.hich  the  1984  wage  index  value 
increased  or  decreased  more  than  eight 
percent  when  compared  to  the  1982 
wage  index  value.  In  these  instances,  we 
compared  the  salaries  reported  on  the 
1984  survey  with  the  same  data 
elements  reported  on  the  cost  reports  as 
contained  in  our  Hospital  Cost  Report 


Information  System  (HCRIS).  Significant 
variations  were  investigated  and 
resolved.  As  a  result  of  the  edits  and  the 
receipt  of  additional  surveys  since  the 
proposed  rule  was  published,  22  area 
wage  index  values  (9  rural  and  13  urban) 
have  been  revised. 

We  believe  that  we  have  taken  all  the 
steps  possible  to  ensure  the  accuracy  of 
the  1984  wage  data.  We  further  believe 
it  is  appropriate  to  exclude  data  that 
could  not  be  corrected  and  that  fell 
outside  our  minimum  and  maximum 
parameters.  If  we  had  continued  to  use 
these  data,  the  wage  index  values  could 
have  been  inappropriately  skewed. 

As  indicated  above,  certain 
commenters  belie\e  that  we  should  have 
afforded  each  hospital  the  opportunity 
to  examine  and  verify  its  data,  as  we  did 
after  we  had  collected  the  1982  data. 
Since  the  1982  data  collection  was  the 
first  we  had  undertaken,  we  believed  it 
appropriate  to  afford  hospitals  the 
opportunity  to  examine  and  verify  the 
data,  particularly  since  many  hospitals 
were  probably  not  aware  of  how  the 
data  were  to  be  used,  and  of  the 
necessity  for  accuracy.  TTiese  same 
circumstances  do  not  exist  with  respect 
to  collection  cf  the  1984  data.  Hospitals 
are  or  should  be  aware  that  we 
periodically  collect  data  for  purposes  of 
devrlopi.'ig  a  wage  index.  A  training 
session  was  also  held  with  the  fiscal 
intermediaries,  at  which  the  wage  data 
collection  effort  was  discussed,  and  its 
importance  stressed. 

Comment-  Four  commenters 
expressed  concern  that  the  data 
reported  in  the  1984  wage  data  should 
include  items  such  as  home  office 
salaries,  salaries  of  contract  personnel, 
and  salaries  of  personnel  working  in 
related  organizations,  as  defined  in 
Medicare  regulations.  These 
commenters  argued  that  the  inclusion  of 
these  items  would  result  in  index  values 
that  more  closely  approximate  relative 
wage  differences  among  areas 

Response:  The  1984  survey  data 
represent  an  update  of  the  1982  wage 
data.  Wage  index  values  constructed 
from  these  data  use  wages  and  salaries 
reported  by  hospitals  in  the  total  wages 
and  salaries  column  of  the  trial  balance 
on  the  Medicare  cost  report.  In  addition, 
we  used  the  same  definition  for  paid 
hours  in  developing  the  two  wage 
indexes. 

We  did  not  make  adjustments  to  the 
wage  data  for  contract  labor,  home 
office  salaries,  and  related  organizations 
for  three  reasons.  First,  many  hospitals 
indicated  problems  in  determining  hours 
f-ssociated  with  the  services  described 
above.  Second,  wages  paid  to  home 
offices  or  related  organizations  do  not 
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necessarily  reflect  local  economic 
circumstances  and  wage  patterns. 
Fmally,  the  fees  paid  to  outside 
organizations  (such  as  contract  nursing 
labor)  often  reflect  overhead  as  well  as 
salaries  and  other  items. 

However,  we  also  recognize  that  there 
may  be  additional  refinements  that 
could  be  adopted  in  constructing  the 
hospital  wage  index.  We  will  continue 
to  investigate  which  refinements  and 
changes  might  be  appropriate. 

Comment:  Two  commenters  wanted 
to  know  why  we  did  not  use  the  data 
reported  on  the  HCFA  Form  339,  Exhibit 
7,  to  develop  a  revised  wage  index 
based  on  an  occupational  mix  of 
employers. 

Response:  Exhibit  7  of  the  HCFA  Form 
339  (Provider  Reimbursement 
Questionnaire)  was  developed  to  allow 
us  to  assess  the  feasibility  of  developing 
a  wage  index  that  takes  hospital 
occupational  mix  into  account.  This 
form  was  approved  for  use  in 
connection  with  cost  reports  submitted 
during  calendar  year  1986.  The 
collection  of  these  data  is  incomplete, 
and  they  still  must  be  analyzed  and 
reviewed  in  order  to  determine  their 
suitability  for  use. 

Comment:  Two  commenters  noted 
changes  in  the  geographic  classifications 
of  several  hospitals  from  what  was 
reported  using  the  1982  wage  data.  The 
commenters  alleged  that  the  proposed 
rule  did  not  contain  sufficient 
information  to  allow  them  to  ensure  that 
these  changes  were  proper. 

Response:  In  an  effort  to  ensure  the 
accuracy  of  the  location  of  a  hospital, 
we  compared  the  county  location 
reported  on  the  1984  wage  survey  with 
other  data  sources  including  the  1982 
wage  data  file.  Any  differences  or 
discrepancies  in  location  were  resolved 
by  using  the  hospital's  address. 

Comment:  One  commenter  suggested 
that  we  eliminate  the  1984  wage  data  for 
any  hospital  that  has  subsequently 
terminated  its  participation  in  the 
Medicare  program  or  ceased  operations 
altogether. 

Response:  We  do  not  believe  that  it  is 
appropriate  to  eliminate  these  hospitals 
from  the  survey  data.  To  the  extent  that 
data  are  available  for  such  a  hospital  for 
the  period  covered  by  the  survey,  it  is 
appropriate  for  the  data  to  be  used, 
provided  that  the  data  pass  edit  screens. 

The  basis  of  the  commenters' 
arguments  is  that  a  hospital  that  ceases 
operation  or  terminates  its  Medicare 
participation  will  not  be  subject  to  the 
new  wage  index.  While  this  is  true,  the 
wage  index  measures  relative  wage 
difference  from  area  to  area  as  of  a 
particular  time.  If  a  hospital  was  in 
operation  at  the  time  of  the  survey,  it 


was  paying  wages  and  salaries.  To 
eliminate  its  data  could  conceivably 
skew  the  average  hourly  wages  in  that 
area,  either  to  the  detriment  or  the 
benefit  of  the  other  hospitals  in  the  area. 

Comment:  We  received  several 
comments  requesting  that  the  wage 
index  be  updated  on  a  regular  basis. 

Response:  In  principle,  we  agree  with 
these  recommendations  that  the  hospital 
wage  index  be  updated  on  a  regular 
basis.  However,  while  we  recognize  the 
need  for  future  updates,  changes  from 
year  to  year  may  not  be  significant 
enough  to  subject  hospitals  to  the 
additional  reporting  requirements  and 
paperwork  necessary  to  accomplish  a 
survey  and  subsequent  follow-up  on  an 
annual  basis.  At  present,  we  do  not 
have  a  process  in  place  for  obtaining 
wage  data  on  a  regular  basis.  However, 
we  will  be  investigating  the  necessity 
and  feasibility  of  such  a  process  for 
future  updates. 

Comment:  Two  commenters  stated 
that  the  wage  survey  data  for  Puerto 
Rico  are  questionable.  Specifically,  the 
commenters  are  concerned  that  the  rural 
wage  index  values  are  higher  than  most 
of  the  urban  wage  index  values,  which 
is  contrary  to  the  trend  in  the  50  States. 
Additionally,  these  commenters  were 
concerned  as  to  whether  hospitals  in 
Puerto  Rico  were  classified  properly  as 
urban  or  rural. 

Response:  We  can  only  speculate  as 
to  why  the  rural  hospitals  in  Puerto  Rico 
experience  higher  wage  levels  than  the 
hospitals  located  in  urban  areas.  The 
wage  index  values  published  in  the 
proposed  rule  for  Puerto  Rico  based  on 
1984  data  were  calculated  in  the  same 
manner  as  the  1984  wage  index  values 
for  the  rest  of  the  United  States.  The 
wage  values  for  Puerto  Rico  were 
derived  from  the  survey  data  received 
from  the  fiscal  intermediary  for  all 
Puerto  Rico  hospitals.  The  wage  index 
values  merely  reflect  the  results  of  the 
survey. 

Nonetheless,  as  a  result  of  comments 
received,  we  discovered  that  several 
Puerto  Rico  hospitals  were  incorrectly 
classified  as  rural  hospitals.  As  a  result 
of  making  the  corrections,  the  wage 
index  values  for  several  Puerto  Rico 
areas  have  changed.  In  addition,  as  a 
result  of  reclassifying  hospitals  into  the 
correct  areas,  the  Puerto  Rico 
standardized  amounts  have  also 
changed.  Currently,  there  are  only  eight 
Puerto  Rico  hospitals  that  are  classified 
as  rural,  therefore  only  these  few 
hospitals  were  used  to  calculate  the 
Puerto  Rico  rural  standardized  rates. 
The  proposed  Puerto  Rico  rates  reflected 
classification  of  15  hospitals  as  rural. 

Comment:  One  commenter  wanted  to 
know  what  inflation  factors  were  used 


to  inflate  the  wage  and  salary  data  used 
in  computing  the  wage  index  to  August 
31, 1985  (see  Procedure  II,  Step  2, 
above).  In  addition,  the  commenter 
objected  to  the  use  of  one  inflation 
factor.  The  commenter  indicated  that 
different  areas  and  different  hospitals 
may  experience  difference  rates  of  wage 
and  salary  increases. 

Response:  The  rates  used  to  inflate 
the  wages  and  salaries  reported  in  the 
1984  wage  index  survey  were  5.3  percent 
for  1984.  and  5.3  percent  for  1985.  These 
rates  were  based  on  the  Annual  Rate  of 
Change  for  Average  Hourly  Earnings  for 
hospital  workers  [S.IC.  806)  published 
by  the  Bureau  of  Labor  Statistics. 

With  respect  to  our  use  of  a  single 
inflation  factor  to  bring  all  the  wage 
data  to  a  common  point  in  time,  we  had 
serveral  options  at  the  time  we  begun 
using  the  1984  wage  data  to  create  a 
wage  index.  One  option  was  not  to 
apply  any  inflation  factor  at  all.  This 
could  have  resulted  in  an  index  that  did 
not  represent  relative  differences  in 
wages  between  areas  due  to  the  fact 
that  wages  for  many  hospitals  could 
have  been  low  simply  because  the  data 
were  from  an  earlier  period.  On  the 
other  hand,  to  reflect  the  impact  of  wage 
inflation  among  hospitals  most 
accurately,  we  would  have  had  to 
require  that  all  hospitals  report  their 
gross  wages  and  salaries,  along  with 
paid  hours,  on  a  monthly  basis  so  that 
we  would  be  able  to  track  individual 
hospital  inflation  rates.  Such  a  system, 
however,  would  be  administratively 
burdensome  for  both  HCFA  and  the 
hospital  industry.  Similarly,  it  would 
also  be  burdensome  to  require  all 
hospitals  to  report  the  data  for  a 
standard  time  penod,  without  regard  to 
hospital  cost  reporting  periods. 

Not  only  would  these  alternative 
methods  have  been  burdensome,  but  it 
has  not  been  demonstrated,  beyond  the 
assertion  of  the  commenter.  that  using  a 
single  national  inflation  factor  would  in 
fact  lead  to  significant  inaccuracies  in 
the  wage  data  and  in  the  index  values. 
We  believe  that  our  use  of  a  single 
inflation  factor  represents  a  reasonable 
course  of  action  given  the  alternatives 
discussed  above. 

Comment:  We  received  comments  on 
blending  the  1982  and  1984  HCFA  wage 
indexes  from  several  commenters.  Some 
commenters  agreed  that  we  should 
implement  a  blended  rate  to  lessen  the 
impact  of  large  changes  in  the  index 
values  for  some  areas.  However,  one 
commenter  did  not  believe  that  such  a 
practice  would  be  appropriate  for  more 
then  one  year.  Other  commenters 
recommended  that  the  current  wage 
index  be  retained  until  a  more  current 
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survey  could  be  validated  by  hospitals 
and  a  means  of  annually  updating  the 
wage  index  established.  All  commenters 
found  the  1982  data  preferable  to  the 
1984  data  for  various  reasons  although 
there  were  concerns  about  the  age  of  the 
1982  data.  While  recognizing  that 
blending  would  smooth  out  the 
fluctuations  that  would  result  from 
moving  to  an  index  based  on  1984  data, 
the  commenters  would  prefer  that  we 
continue  to  use  the  1982  data  until  better 
and  more  recent  data  are  available. 

Response:  We  have  responded  to  the 
criticism  of  the  accuracy  of  the  1984 
HCFA  wage  data  above  and  believe  that 
we  have  taken  all  reasonable  measures 
to  ensure  the  accuracy  of  the  data.  Since 
we  have  established  what  we  believe  to 
be  a  reliable  wage  index,  based  upon 
the  most  recent  data  available,  it  is 
appropriate  to  begin  using  the  new  wage 
index.  However,  we  do  not  believe  that 
it  would  be  prudent  on  our  part  to 
implement  this  change  without 
providing  some  mechanism  for 
protecting  hospitals  from  abr,!pt 
changes  in  their  payment  amounts.  To 
continue  to  use  the  1982  wage  index 
until  further  validation  of  the  1984  data 
can  be  accomplished,  and  a  procedure 
developed  for  annually  updating  the 
wage  index,  would  not  be  appropriate, 
since  we  would  not  be  using  the  most 
recent  data  available  for  purposes  of 
computing  the  prospective  payment 
rates. 

The  principle  of  using  the  most  recent 
data  available  was  firmly  established  by 
Congress  at  the  time  the  prospective 
payment  system  was  first  instituted.  In 
addition,  administrative  law  and  judicial 
rulings  do  not  require  that  changes  or 
improvement  to  a  system  be  perfect 
before  they  are  adopted;  rather,  the 
criteria  that  should  guide  an  agency's 
deliberations  is  one  of 
"reasonableness."  that  is,  has  the 
agency  acted  reasonably  or  taken  a 
reasonable  approach  in  adopting  such 
changes  or  improvements.  We  believe 
that  we  have  met  this  standard  both  in 
the  development  of  the  1984  wage  index 
and  the  adoption  of  a  blended  wage 
index  for  payment  purposes. 

IV.  Inclusion  of  Puerto  Rican  Hospitals 
in  the  Prospective  Payment  System 

When  section  1886(d)  was  added  to 
the  Act  by  Pub.  L.  98-21,  all  hospitals 
located  outside  the  50  States  and  the 
District  of  Columbia  were  excluded  from 
the  prospective  payment  system  and 
thus  have  continued  to  be  paid  on  the 
basis  of  reasonable  costs  subject  to  the 
rate-of-increase  limits  established  by 
section  1886(b)  of  the  Act.  However, 
section  9304(a)  of  Pub.  L.  99-509  added  a 
new  section  1886(d)(9)  to  the  Act  to 


include  eligible  Puerto  Rico  hospitdls  in 
the  prospective  payment  system 
effective  with  discharges  occurring  on  or 
after  October  1.  1987. 

Section  1886<d)(9){A)  following  (ii)  of 
the  Act  specifies  that  a  hospital  is 
subject  to  the  prospective  payment 
system  if  it  is  located  in  Puerto  Rico  and 
otherwise  would  be  subject  to  that 
system  if  it  were  located  in  one  of  the  50 
States.  Although  eligible  Puerto  Rico 
hospitals  are  to  be  included  in  the 
prospective  pay.ment  system,  there  are 
some  special  rules  that  apply  to  those 
hospitals. 

Section  1886(b)(9)(A)  of  the  Act 
specifies  that  the  payment  per  discharge 
under  the  prospective  payment  system 
for  hospitals  in  Puerto  Rico  is  the  sum 
of— 

•  75  percent  of  the  Puerto  Rico 
discharge-weighted  urban  or  rural 
standardized  rate. 

•  25  percent  of  a  national  discharge- 
weighted  standardized  rate. 

We  proposed  to  compute  separate 
urban  and  rural  standardized  payment 
rates  for  Puerto  Rico.  For  P'Y  1988, 
section  1886(d)(g)(B)(i)  of  the  Act 
specifies  that  this  computation  is  to  be 
done  in  the  same  manner  we  used  to 
compute  the  regional  standardized  rates 
under  section  1886(d)(2)  of  the  Act, 
except  that  the  rate  is  to  be  based  on  the 
Puerto  Rico  hospitals'  target  amounts 
(as  defined  in  section  1886(b)(3)(A)  of 
the  Act)  that  were  applicable  for  cost 
reporting  periods  beginning  on  or  after 
October  1. 1936.  updated  to  the  midpoint 
of  FY  1988  by  prorating  the  applicable 
percentage  increase  (that  is,  the 
percentage  increase  in  the  market 
basket  index  minus  2.0  percentage 
points).  Under  section  1886(d)(9)(A)(ii) 
of  the  Act,  the  national  standardized 
rate  that  makes  up  25  percent  of  the 
payment  rate  for  Puerto  Rico  hospitals 
consists  of  the  discharge-weighted 
average  of  the  national  rural 
standardized  amounts  and  the  national 
urban  standardized  amounts  that  are 
used  for  paying  all  prospective  payment 
hospitals  outside  of  Puerto  Rico. 

As  required  by  section 
1886(d)(9)(B)(vi)  of  the  Act,  the  labor- 
related  portion  of  the  Puerto  Rico 
standardized  amount  is  adjusted  by  the 
appropriate  wage  index  value  for  the 
area  in  which  a  Puerto  Rico  hospital  is 
located.  We  proposed  to  include  Puerto 
Rico  in  the  HCFA  wage  index  that  is 
used  for  all  prospective  payment 
hospitals  and  to  adjust  the  Puerto  Rico 
standardized  amount  for  each  area  to 
reflect  the  average  wage  level  relative  to 
the  national  average  w-age. 

For  FY  1989  and  subsequent  fiscal 
years,  section  1886(d)(9){C)(i)  of  the  Act 


specifies  that  the  Puerto  Rico 
standardized  am.ount  is  to  be  updated 
by  the  applicable  percentage  increase 
determined  by  the  Secretary  under 
section  1886(e|(4;  of  the  Act.  Section 
1886(e)(4)  of  the  ,Act  further  specifies 
that  the  update  factor  applied  to  Puerto 
Rico  hospitals  must  be  the  same  as  the 
update  factor  applied  to  prospective 
payment  hospitals  located  in  the  50 
States  and  the  District  of  Columbia. 

Section  1886(d|(9)(D)  of  the  Act 
specifies  that  the  following  provisions  of 
section  1886(d)(5]  of  the  Act  concerning 
additional  payments  to.  or  special 
treatment  of.  prospective  payment 
hospitals  also  apply  to  prospective 
payment  hospitals  m  Puerto  Rico: 

•  Section  1886(d|(5)(  A)  of  the  Act, 
which  requires  that  additional  amounts 
be  paid  for  outlier  cases. 

•  Section  1886(d)(5)(B)  of  the  Act, 
which  requires  that  additional  amounts 
be  paid  for  indirect  medical  education 
costs. 

•  Section  1886(d)(5)(c){iii)  of  the  Act. 
which  authorizes  the  Secretary  to  make 
other  exceptions  and  adjustments  as  the 
Secretar>-  deems  appropriate. 

•  Section  1886(d)(5)(E)  of  the  Act. 
which  perm.its  payment  on  a  reasonable 
cost  basis  for  anesthesia  services 
furnished  in  a  hospital  by  a  certified 
registered  nurse  anesthetist  (CRNA). 

•  Section  1886(d)(5)(F)  of  the  Act, 
which  authorizes  additional  payment  for 
hospitals  that  serve  a  disproportionate 
share  of  low-income  patients. 

The  following  provisions  of  section 
1886(d)(5)  of  the  Act  do  not  apply  to 
prospective  payment  hospitals  in  Puerto 
Rico: 

•  Special  treatment  of  referral  centers 
(section  1886(d)(5)(C)(i)  of  the  Act). 

•  Special  treatment  of  sole  community 
hospitals  (section  1886(d)(5)(C)(ii)  of  the 
Act). 

We  proposed  that  the  following  types 
of  hospitals  and  hospital  costs  that 
receive  special  treatment  in  the 
prospective  payment  system  under 
section  1886(d)(5)(C)(iii)  of  the  Act 
would  also  receive  special  treatment  if 
located  in  Puerto  Rico: 

•  Hospitals  involved  extensively  in 
treatment  for  and  research  on  cancer 
that  meet  the  requirements  of  §  412.94. 

•  ChTistian  Science  Sanatoria. 

•  Hospitals  that  are  located  in  urban 
areas  and  that  are  reclassified  as  rural, 
as  described  in  |  412.104. 

•  Hospitals  with  a  high  percentage  of 
discharges  for  end-stage  renal  disease 
patients,  as  described  in  §412.104. 

•  Hospitals  approved  as  renal 
transplantation  centers. 

•  Hospitals  in  redesignated  rural 
counties  that  are  surrounded  on  95 
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percent  of  their  perimeters  by  urban 
counties,  as  described  in  §  412.63(b)(3). 

We  proposed  to  add  a  new  Subpart  K 
to  Part  412  to  implement  the  special 
rLiles  that  apply  to  prospective  payment 
hospitals  located  in  Puerto  Rico. 
Conforminj?  changes  were  also  made  in 
5  5  412.23(f). 

Section  1886(e)(1)(C)  of  the  Act,  as 
added  by  section  9304(c)  of  Pub.  L  99- 
509,  requires  that  for  discharges 
occurring  in  F'Y  1988.  the  aggregate 
payment  to  prospective  payment 
hospitals  including  those  hospitals 
located  in  Puerto  Rico  be  equal  to  the 
aggregate  payment  that  would  have 
been  made  to  those  hospitals  under 
prior  law;  that  is,  the  addition  of 
hospitals  in  Puerto  Rico  to  the 
prospective  payment  system  must  be 
"budget  neutral". 

As  explanation  of  the  methodology 
used  to  calculate  the  payment  rates  for 
hospitals  in  Puerto  Rico,  as  well  as  the 
budget  neutrality  issue,  is  set  forth  in 
sections  III  and  IV  of  the  addendum  to 
this  final  rule. 

Comment:  One  commenter  wanted  to 
know  how  the  labor-related  and 
nonlabor-related  components  of  the 
Puerto  Rico  standardized  amounts  were 
determined.  Another  commenter 
questioned  whether  the  same  labor  and 
nonlabor  portions  were  used  in 
determining  both  the  Puerto  Rico 
standardized  amounts  and  the  national 
standardized  amounts. 

Re.^ponse:  As  indicated  in  the 
proposed  rule  (52  FR  22107),  the  labor 
and  nonlabor  portions  of  the  target 
amounts  were  based  on  the  labor  and 
nonlabor  components  of  the  hospital 
market  basket.  The  latest  hospital 
market  basket  components  were 
published  in  the  September  3,  1986  final 
rule  (51  FR  31530).  Based  on  these 
market  basket  components,  the  labor 
portion  represents  74.39  percent  of  the 
Puerto  Rico  target  amounts  and  the 
nonlabor  portion  is  25.61  percent.  These 
are  the  same  portions  that  are  used  in 
determining  the  national  standardized 
amounts. 

The  source  of  the  second  commenter's 
confusion  concerning  the  labor  and 
nonlabor  portions  reflects  a 
m.isunderstanding  as  to  how  the  labor 
and  nonl.:bor  portions  are  determined 
for  purposes  of  computing  the 
standardized  amounts.  The  commenter 
believes  that  a  national  average  cost  per 
discharge  (or,  in  Puerto  Rico,  target 
amount  per  discharge]  is  first 
d^'termined,  and  that  this  overall 
average  is  then  split  into  labor  and 
nonlabor  portions.  However,  in 
actuality,  each  individual  hospital's  cost 
per  discharge  (for  hospitals  outside 
Puerto  Rico)  or  target  amount  per 


discharge  (in  the  case  of  Puerto  Rico)  is 
divided  into  labor  and  nonlabor  portions 
using  the  constant  percentages 
discussed  above.  Then,  separate 
national  and  regional  averages  are 
computed  for  the  labor  portion,  after  the 
standardization  for  different  area  wage 
levels,  and  the  nonlabor  portion 
respectively. 

Comment:  One  commenter  requested 
that  we  publish  the  case-mix  index 
values  for  Puerto  Rico  hospitals  that 
were  used  to  standardize  the  Puerto 
Rico  prospective  payment  rates.  The 
commenter  noted  that  the  Puerto  Rico 
hospital  case-mix  index  values  were  not 
included  in  table  3c  of  the  June  10, 1987 
proposed  notice  along  with  the  case-mix 
index  values  of  all  other  prospective 
payment  hospitals. 

Response:  We  rote  that  the  case-mix 
index  table  published  in  the  proposed 
notice  represents  FY  1986  case-mix 
index  values  and  was  published  for  the 
sole  purpose  of  identifying  hospitals  that 
may  qualify  as  rural  referral  centers. 
Since  the  rural  referral  center  provisions 
does  not  apply  to  Puerto  Rico  hospitals, 
their  case-mix  index  values  were  not 
published. 

As  indicated  in  the  proposed  rule  (52 
FR  22107),  the  case-mix  index  values 
used  to  standardize  the  Puerto  Rico 
rates  were  from  FY  1984.  These  data,  as 
well  as  all  other  data  used  to  compute 
the  standardized  amounts,  are  available 
to  the  public  upon  request.  Generally, 
we  have  not  published  all  data  used  to 
compute  prospective  payment  rates 
because  of  the  volume  and  magnitude  of 
the  data. 

Comment:  One  commenter  stated  that 
the  same  cost  outlier  thresholds 
applicable  to  prospective  payment 
hospitals  located  outside  of  Puerto  Rico 
are  not  appropriate  for  Puerto  Rico 
hospitals  given  the  fact  that  hospital 
costs  are  lower  in  Puerto  Rico.  This 
commenter  suggested  that  cost  outlier 
thresholds  for  Puerto  Rico  should  be 
based  on  actual  Puerto  Rico  hospital 
cost  experience.  However,  another 
commenter  stated  that  Puerto  Rico 
hospitals  have  higher  costs  for  some 
items  than  do  other  hospitals  and  that, 
therefore,  they  should  receive  a  cost-of- 
living  adjustment  similar  to  the 
adjustment  for  hcspitals  in  Alaska  and 
Hawaii. 

Response:  Section  1886(d)(9)(D)  of  the 
Act  (as  added  by  section  9304  of  Pub.  L. 
99-509)  specifies  that  certain  provisions 
(including  outlier  payments  but  not  a 
cost-of-living  adjustment)  applicable  to 
subsection  (d)  hospitals  "shall  apply  to 
subsection  (d)  Puerto  Rico  hospitals 
*   *  *  in  the  same  manner  and  to  the 
extent  as  they  apply  to  subsection  (d) 
hospitals  '  *  *."  Therefore,  we  are 
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using  the  same  day  and  cost  outlier 
thresholds  for  Puerto  Rico  hospitals  and 
all  other  hospitals.  However,  when 
determining  whether  a  case  qualifies  as 
a  cost  outlier,  the  threshold  amount  is 
adjusted  by  the  hospital's  wage  index 
value.  In  effect,  this  results  in  the  outlier 
formula  taking  into  account  the  specific 
cost  experience  of  the  hospital. 

We  note  that,  under  current  outlier 
policy,  which  we  will  not  be  revising  as 
a  part  of  this  final  rule  (see  section  V.B. 
of  this  preamble),  the  preponderance  of 
outlier  cases  will  be  paid  as  day 
outliers,  thus  reducing  the  impact  of 
using  uniform  cost  outlier  thresholds. 
Further,  we  note  that  there  are  also 
differences  in  hospital  costs  among 
different  regions  located  outside  of 
Puerto  Rico,  but  that  different  outlier 
thresholds  were  never  provided  in 
recognition  of  these  differences. 

Finally,  we  note  the  commenter's 
justification  in  support  of  the 
commenter's  position  that  Congress 
recognized  Puerto  Ricos  special  cost 
situation  by  providing  unique 
standardized  rates  for  Puerto  Rico. 
However,  Congress  also  incorporated 
features  that  are  identical  to  the  features 
applicable  to  the  prospective  payment 
system  for  all  hospitals  outside  of  Puerto 
Rico.  In  fact,  Congress  provided  that 
Puerto  Rico  hospitals  will  be  entitled  to 
additional  payments  for  the  indirect 
costs  of  medical  education  and  as 
disproportionate  share  hospitals,  even 
though  the  formulas  for  computing  these 
adjustments  would  be  different  (and 
perhaps  result  in  lower  adjustments)  if 
they  were  based  solely  on  Puerto  Rico 
data  and  circumstances. 

For  these  reasons,  and  in  view  of  the 
disagreement  among  the  commenters  as 
to  whether  Puerto  Rico  hospitals  have 
higher  or  lower  costs,  we  are  not 
adopting  at  this  time  the  suggestion  that 
we  develop  outlier  thresholds  specific  to 
Puerto  Rico. 

Comment:  One  commenter  expressed 
concern  that  we  have  not  appropriately 
identified  all  hospitals  in  Puerto  Rico 
that  qualify  for  a  disproportionate  share 
adjustment.  The  commenter  also 
indicated  that  several  hospitals  in 
Puerto  Rico  would  qualify  for  a 
disproportionate  share  adjustment 
under  §  412.106(b)(2)  because  they 
receive  at  least  30  percent  of  their 
inpatient  revenue  from  the 
Commonwealth  government  for  the  care 
of  indigent  patients. 

Response:  We  should  point  out  that 
the  data  we  used  to  standardize  the 
Puerto  Rico  payment  amounts  to  reflect 
the  disproportionate  share  adjustment 
were  based  on  FY  1934  cost  report  data 
as  well  as  Medicaid  data  supplied  by 
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the  Department  of  Health  in  Puerto  Rico. 
These  data  were  used  solely  for  the 
purpose  of  adjusting  the  Puerto  Rico 
rates.  The  determination  of  whether  a 
hospital  is  entitled  to  recei\e  additional 
payments  as  a  disproportionate  share 
hospital  is  made  by  the  fiscal 
intermediary  based  on  the  latest  data 
available. 

The  determination  of  whether  a 
hospital  would  qualify  for  a 
disproportionate  share  adjustment 
under  §  412.106(b)(2)  would  be  made 
following  the  end  of  the  hospital's  cost 
reporting  period,  at  which  time  the 
hospital  will  have  the  opportunity  to 
apply  for  an  adjustment  under  the 
provision  on  revenue  from  State  and 
local  governments  for  indigent  care. 
Since  we  have  no  data  concerning 
which  hospitals  would  qualify  for  a 
disproportionate  share  adjustment 
under  this  provision,  no  adjustments 
were  made  to  the  Puerto  Rico  rates  to 
reflect  payments  under  this  provision. 
However,  any  hospital  that  can 
demonstrate  to  its  intermediary  that  it 
does,  in  fact,  qualify  for  this  adjustment, 
will  receive  disproportionate  share 
adjustments  as  appropriate. 

Comment:  One  commenter  requested 
that  hospitals  in  Puerto  Rico  be  allowed 
to  appeal  their  rate-of-increase  target 
amounts  used  to  compute  the  Puerto 
Rico  standardized  amounts.  The 
commenter  contends  that  prospective 
payment  hospitals  outside  of  Puerto 
Rico  were  permitted  to  appeal  their  base 
period  costs  upon  entering  the 
prospective  payment  system  and, 
therefore,  hospitals  in  Puerto  Rico 
should  be  afforded  the  same  opportunity 
to  challenge  their  target  amounts. 

Response:  The  circumstances  under 
which  hospitals  in  the  fifty  States  and 
the  District  of  Columbia  were  afforded 
the  opportunity  to  provide  additional 
cost  report  data  involved  the 
computation  of  the  hospital-specific 
portion  of  the  prospective  payment  rates 
during  the  transition  period  to  a  fully 
Federal  rate.  However,  since  there  is  no 
transition  period  provided  under  the  law 
for  Puerto  Rico  hospitals  under  the 
prospective  payment  system,  hospitals 
in  Puerto  Rico  will  not  have  a  hospital- 
specific  portion  in  their  prospective 
payment  rate,  but  rather  will  be  paid 
using  fully  Federal  standardized 
payment  amounts  (that  is,  75  percent 
Puerto  Rico  Federal  rate  and  25  percent 
national  Federal  rate).  We  snould  point 
out  that  at  the  time  the  target  amounts 
were  computed,  hospitals  in  Puerto  Rico 
also  had  the  opportunity  to  appeal  their 
base  period  cost  report  data  used  to 
compute  the  target  amounts. 

The  Federal  standardized  payment 
amounts  for  prospective  payment 


hospitals  outside  of  Puerto  Rico  were 
computed  using  1981  unaudited  cost 
report  data.  These  data  represented  the 
latest  cost  data  available  to  us  at  the 
time  the  initial  standardized  rates  were 
computed.  Hospitals  were  not  given  the 
opportunity  to  submit  additional  data 
for  these  1981  cost  reports.  Likewise,  the 
rate-of-iricrease  target  amounts  we  used 
to  compute  the  Puerto  Rico  standardized 
arr.ounts  were  the  latest  available  to  us 
a'  the  time.  While  target  rates  for 
particular  years  may  be  revised  under 
existing  regulations  for  purposes  of 
determining  the  amounts  of  payment  for 
those  years  under  the  reasonable  cost 
reimbursement  principles,  to  permit 
their  revision  to  affect  the  Puerto  Rico 
standardized  amounts  would,  in  effect, 
defeat  Cor,.gress'  intention  that  the 
standardized  amounts  be  prospectively 
determined  based  on  the  best  data 
available. 

As  we  stated  in  the  proposed  rule,  if 
we  were  to  allow  constant  revision  of 
the  Puerto  Rico  standardized  amounts 
based  on  changes  to  the  hospitals'  target 
rates,  we  would  create  continuing 
uncertainty  as  to  what  the  prospective 
rates  are.  Also,  for  years  after  FY  1988. 
section  1886(d!(9)(C)(i)  of  the  Act 
requires  that  the  previous  year's  Puerto 
Rico  standardized  amounts  be  updated 
by  the  applicable  percentage  increase 
determined  for  the  prospective  payment 
system.  We  do  not  believe  that  Congress 
contemplated  changes  in  those  amounts 
because  of  revisions  in  the  data  base. 

Furthermore,  revising  the  Puerto  Rico 
standardized  amounts  to  take  into 
account  revisions  in  target  rates  would 
be  contrary  to  our  policy  that  we  not 
make  changes  to  the  standardized 
amounts  because  of  changes  to  the  data 
base  used  to  calculate  the  standardized 
amounts.  We  believe  our  policy  is  in 
accordance  with  congressional  intent  to 
use  the  best  data  available.  We  note 
that  we  did  not  revise  the  original 
prospective  payment  standardized 
amounts  that  were  effective  October  1, 
1983  to  take  into  account  revisions  in  the 
data  that  were  used  to  calculate  those 
amounts  (that  is.  cost  reports  for 
reporting  periods  ending  in  calendar 
year  1981).  Therefore,  we  would  allow 
revisions  in  the  target  rates  for 
individual  cost  reporting  periods  subject 
to  the  rate-of-increase  limits  under  the 
current  regulations  for  purposes  of 
determining  payment  for  those  periods. 
However,  these  revisions  would  have  no 
impact  on  the  data  used  for  the 
computation  of  the  Puerto  Rico 
standardized  amounts. 


\',  Other  Decisions  and  Changes  to  the 
Regulations 

A.  Revifw  of  DRG  Assignments 
(§§  412.60  and  466.70) 

We  have  encountered  situations  in 
which  a  hospital  that  submits  a  claim  to 
Medica.-e  for  payment  later  attempts  to 
resubmit  the  claim  based  on  additional 
information  that  would  place  the  case  in 
a  higher-weighted  DRG  Some 
corrections  of  billing  information  are 
warranted  if,  for  example,  the  hospital 
omitted  critical  documentation  or 
misread  the  medical  record.  We  believe 
that  it  is  appropriate  to  allow  a  hospital 
a  reasonable  period  of  time  in  which  to 
correct  its  own  error  by  submitting 
additional  or  corrected  information  on 
an  adjustment  bill.  Nevertheless,  as  in 
the  case  of  any  business  transaction,  we 
do  not  believe  it  is  appropriate  for  the 
billing  party  to  revise  a  claim  long  after 
the  original  claim  is  submitted  and  paid. 

Allowing  hospitals  an  extended 
period  of  time  to  discover  errors  and  to 
resubmit  bills  is  contrarj'  to  good 
business  practice.  A  workable 
prospective  payment  system  would  not 
exist  if  the  fiscal  intermediaries  are 
constantly  processing  recoded  claims 
based  upon  the  same  documentation  or 
if  bills  lack  finality  because  they  are 
forever  subject  to  revision. 

Therefore,  effective  April  23. 1984,  we 
established  an  informal  review 
mechanism  through  administrative 
directive  by  issuing  changes  to  the 
following  manuals: 

•  Hospital  Manual  (HCFA  Pub.  10). 
section  287.5,  transmittal  number  382. 

•  Medicare  Intermediary  Manual 
(HCFA  Pub.  13-3),  8ection'3798, 
transmittal  number  1109. 

These  issuances  specified  that  a 
hospital  has  60  days  after  the  date  of  an 
initial  DRG  assignment  to  a  claim  to 
request  review.  The  hospital  may  submit 
additional  information  as  a  part  of  its 
request.  The  fiscal  intermediary  reviews 
the  data  and  adjusts  the  DRG  if 
appropriate. 

As  part  of  the  PRO  s  review 
responsibility,  the  initial  PRO  contract 
cycle  provided  for  review  of  hospital 
requests  for  DRG  claims  adjustments 
submitted  after  the  initial  claim  had 
been  filed.  This  review  applied  only  if 
the  intermediary's  review  resulted  in  the 
assignment  of  a  higher-weighted  DRG 
and  the  PRO  had  not  previously 
reviewed  the  case  in  question.  Because 
these  claims  adjustments  were 
considered  to  represent  a  high  risk  of 
DRG  manipulation,  100  percent  of  these 
cases  were  reviewed  postpayment.  The 
PRO  not  only  determines  if  the  request 
for  coding  changes  is  appropriate,  but 
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also  conducts  full  PRO  review  of  the 
1  ase  if  this  review  was  not  performed 
previously.  The  PROs  collected  data  on 
ihe  frequency  with  which  hospitals 
submitted  erroneous  requests  for  DRG 
( laim  adjustments.  Identification  by  the 
PRO  of  a  pattern  of  inappropriate  coding 
adjustments  required  corrective  actions. 
The  second  PRO  contract  cycle  effective 
July  1,  1986.  required  that  this  review  be 
conducted  on  a  prepayment  basis. 

We  proposed  to  include  the  provisions 
of  the  manual  instructions  concerning 
hospitals'  requests  for  review  of  DRG 
assignments  in  the  regulations.  We 
proposed  to  review  §  412.60  to  specify 
that  a  hospital  has  60  days  to  request  a 
review  by  the  intermediary  of  a  DRG 
assignment  and  to  describe  how  that 
review  is  conducted.  In  addition,  we 
proposed  to  revise  §  466.70  to  provide 
that  a  PRO  must  review  every  case  in 
which  a  higher-weighted  DRG  is 
assigned  to  a  discharge  as  a  result  of  the 
intermediary's  review. 

Comment:  A  number  of  commenters 
were  not  in  favor  of  the  proposal  to 
codify  the  60-day  limitation  on  submittal 
of  requests  for  review  of  the  DRG 
initially  assigned  to  a  claim  by  the  fiscal 
intermediary.  More  specifically,  most 
commenters  opposed  the  imposition  of 
eny  limitation  on  the  time  allowed  for  a 
hospital  to  submit  revised  or  corrected 
Cf'ding  information  to  the  fiscal 
ritermediary  for  purposes  of  obtaining  a 
more  accurate  DRG  assignment.  They 
bf'lieve  that  it  is  unnecessary  to  sf!t  a 
t.me  limit  because  hospitals  already 
have  clear  incentives  to  request 
promptly  correction  of  DRG  assignments 
that  lead  to  inappropriately  low 
payments;  and  conversely,  the  Medicare 
program  is  not  harmed  but  actually 
benefits  financially  from  any  delay  in 
hospitals'  requesting  corrections.  Their 
complaint  was  that  a  time  limit  would 
only  penalize  those  hospitals  that, 
because  of  circumstances  beyond  their 
reasonable  control,  cannot  always 
identify  and  prepare  corrections  within 
60  days. 

The  ciimmenters  were  concerned  that 
the  6()-day  limitation  will  prevent 
hospitals  from  conducting  their  own 
review  in  order  to  identify  incorrect  or 
inadequate  coding.  Many  commenters 
believe  that  hospitals  should  have  the 
right  to  correct  any  coding  mistake 
discovered  on  any  bill  processed  by  the 
fiscal  intermediary  in  the  last  90  to  180 
days. 

Response:  We  believe  that  the  fact 
that  the  majority  of  the  commenters  are 
apparently  unaware  of  the  fact  that  the 
60-day  limitation  on  submittal  of  revised 
or  corrected  codings  has  been  our  stated 
policy  since  April  23,  1984,  justifies  our 
decision  to  include  both  the  review  by 


the  fiscal  intermediary  and  the  review 
by  the  PRO  in  the  regulations.  Initially, 
requests  for  corrections  of  coding  were 
processed  as  adjustment  bills  under 
procedures  that  were  established  prior 
to  the  implementation  of  the  prospective 
payment  system.  As  more  hospitals 
became  subject  to  that  system,  the 
hospitals  became  aware  of  the 
importance  of  correct  coding.  Hospitals 
came  to  appreciate  that  some  cases 
could  have  been  coded  more 
advantageously  under  allowable 
International  Classification  of 
Diseases — 9th  Edition — Clinical 
Modification  (ICD-9-CM)  protocols. 
(The  coding  system  of  the  ICI>-&-CM  is 
the  one  on  which  DRG  assignments  are 
based.) 

The  60-day  limitation  was  included  in 
manual  instructions  to  provide  a 
reasonable  control  on  the  volume  of 
corrections  that  would  have  to  be 
processed.  Since  the  manual  issuances 
specified  that  hospitals  could  present 
additional  information  to  the  fiscal 
intermediary  in  the  form  of  corrected 
coding,  we  expected  that  requests  for 
review  of  DRG  assignments  might 
largely  consist  of  corrections  that  would 
result  in  the  assignment  of  a  higher- 
weighted  DRG  (that  is.  that  it  might 
result  in  "upcoding").  However, 
corrections  resulting  in  higher-weighted 
DRGs  were  made  subject  to  PRO  review 
(if  not  previously  reviewed)  to  guarantee 
that  the  new  coding  was  appropriate  in 
view  of  the  medical  record  of  the  case.* 

We  agree  that  hospitals  should  have  a 
reasonable  amount  of  time  to  correct 
errors.  However,  we  are  concerned 
about  a  review  process  that,  while 
ostensibly  having  as  its  goal  only 
complete  and  accurate  coding,  generally 
results  in  greater  n'-  bers  of  higher- 
weighted  DRGs  as  opposed  to  equal 
numbers  of  higher  and  lower-weighted 
DRGs.  Setting  a  time  limit  on  revision  of 
a  claim  serves  the  dual  purpose  of 
providing  hospitals  a  reasonable  period 
of  time  to  correct  errors  and  of  ensuring 
that  claims  are  considered  final  for 
payment  purposes  on  an  ongoing  basis. 

Comment:  Commenters  believe  that 
PRO  review  of  those  cases  resulting  in 
assignment  in  a  higher-weighted  DRG 
provides  adequate  controls  to  ensure 
that  payment  of  DRGs  is  not 
manipulated  due  to  rebilled  claims  and 
that  therefore  a  60-day  limit  on 
requesting  corrections  is  not  necessary. 

Response:  Even  assuming  that  the 
PRO  review  were  adequate  to  prevent 
manipulation,  as  noted  above,  the  60- 
day  limit  also  serves  to  provide  a 
reasonable  control  on  the  volume  of 
corrections  that  would  have  to  be 
processed. 


Comment:  One  commenter  agreed  that 
allowing  hospitals  or  HCFA  an  extended 
period  of  time  to  discover  errors  and 
resubmit  bills  contradicts  good  business 
practice.  However,  the  commenter 
suggested  that  a  90-day  lim.it  would  be 
more  realistic  and  would  permit 
hospitals  to  include  corrected  bills  in 
their  cost  reports,  which  are  due  90  days 
after  the  close  of  the  cost  reporting 
period.  Another  commenter  believes 
that  it  is  inappropriate  to  compare 
Medicare  claims  with  common  business 
practice  because  the  prospective 
payment  system  does  not  base 
payments  on  fee-for-service.  as  do  most 
businesses,  but  on  a  complicated  coding 
system.  The  commenter  suggested  that  a 
period  of  180  days  to  submit  changes 
would  allow  prudent  hospitals  time  to 
use  their  audit  and  review  procedures  to 
discover  errors.  The  need  for  this  time 
was  linked  to  the  high  potential  for 
errors  in  coding  due  to  ongoing  changes 
in  the  1CD-&-CM  and  high  turnover  in 
medical  records  personnel.  The  need  to 
obtain  physician  attestation  on  bills  was 
also  cited. 

Response:  We  appreciate  the  support 
of  the  first  commenter  in  our  goal  of 
maintaining  a  current,  reliable  billing 
process.  We  believe  that  a  60-day 
limitation,  beginning  with  the  date  of  the 
fiscal  intermediary's  payment 
notification,  is  a  sufficient  amount  of 
time  in  which  to  uncover  errors  in 
coding.  Although  it  is  true  that  the  ICD- 
9-CM  coding  process  is  complicated  and 
subject  to  ongoing  changes,  we  believe 
that  the  combined  efforts  of  the 
American  Medical  Records  Association, 
the  American  Hospital  Association, 
National  Center  for  Health  Statistics, 
and  HCFA  have  provided  an  invaluable 
resource  for  medical  records  personnel 
in  resolving  coding  questions. 

Since  the  physician  attestation  must 
be  obtained  prior  to  submission  of  the 
bill  to  the  fiscal  intermediary,  the  need 
to  obtain  attestations  should  not  affect 
resubmission  of  claims  involving  coding 
errors.  Revised  attestations  are  only 
needed  when  diagnoses  or  procedures  in 
the  original  attestation  must  be  changed. 

Comment:  Several  commenters  argued 
that  the  60-day  limitation  was  especially 
unfair  because  the  fiscal  intermediaries 
and  PROs  have  no  time  limitations  on 
the  adjustment  or  review  of  claims. 
Commenters  also  recommended  that 
PROs  and  fiscal  intermediaries  should 
be  given  more  specific  instructions 
concerning  the  review  of  claims,  and 
that  hospitals  should  have  a  method  of 
recourse  if  the  request  for  a  change  in 
DRG  is  denied. 

Response:  "We  believe  that  the 
commenters'  concerns  could  have  been 
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partially  allayed  with  a  more  complete 
description  in  the  proposed  rule  of  the 
existing  instructions  to  the  fiscal 
intermediary  and  PROs.  VVe  assumed 
that  this  was  an  area  already  widely 
understood  by  a  substantial  number  of 
hospitals,  and  we  cited  only  the 
references  in  the  manual  that  impose  the 
60-day  lim.itation  rather  than  describing 
the  procedure  in  detail.  (See  52  FR 
22089.)  The  instructions  for  fiscal 
intermediaries  on  processing  adjustment 
bills  can  be  found  in  section  3816,1  of 
the  Part  A  Intermediary  Manual  (HCFA 
Pub.  13-3).  Prior  to  implementation  of 
the  prospective  payment  system,  and  for 
some  time  thereafter,  the  number  of 
hospital-initiated  adjustment  bills  under 
the  provisions  of  section  3816.1  was  very 
low.  accounting  for  a  small  percentage 
of  the  fiscal  intermediaries'  processing 
time.  By  March  1984,  a  number  of 
hospitals  were  submitting  adjustment 
bills  with  corrected  coding,  creating  an 
unaccustomed  workload.  Our  estimate 
of  the  potential  increase  in  this 
workload  led  us  to  impose  a  60-day 
limitation  on  those  claims  submitted  for 
DRG  adjustment.  Since  claims  had 
already  been  paid,  these  bills  and 
subsequent  submittals  under  the  60-day 
rule  have  been  given  a  relatively  low 
priority  for  processing. 

We  appreciate  the  comments  pointing 
out  the  potential  processing  lag  at  the 
fiscal  intermediary'  level.  VVe  will 
continue  to  measure  the  actual  impact  of 
these  adjustment  bills  and  will  evaluate 
the  need  to  monitor  fiscal  intermediary 
performance  in  this  area. 

PROs,  on  the  other  hand,  have  specific 
instructions  and  processing  deadlines 
both  in  their  contracts  with  HCFA  and 
in  the  instructions  outlining  this  review 
and  they  are  reviewed  by  the  regional 
office  to  ensure  compliance  with  these 
requirements.  (See  the  PRO  Manual 
(HCFA  Pub.  19).  sections  2003,  2004.  and 
2050.4E.)  All  medical  review  activities 
included  in  section  2050  of  the  PRO 
manual  must  be  instituted  (that  is,  cases 
identified  and  records  requested)  within 
15  calendar  days  of  the  receipt  of  the 
intermediary  data. 

The  review  of  the  case  must  be 
completed  within  15  calendar  days  of 
the  receipt  of  the  medical  record.  Under 
section  2050. 4E  of  Pub.  19,  in  order  to 
complete  the  review  of  a  re\  ised  DRG, 
the  PRO  must  be  supplied  with  the 
following  information  from  the  hospital: 

•  The  initial  codes  submitted, 

•  The  codes  submitted  for 
adjustments. 

•  A  statement  explaining  why  the 
original  codes  were  submitted 
incorrectly. 

•  A  copy  of  the  medical  record. 


•  If  coding  changes  were  based  on 
newly  acquired  clmical  information,  a 
copy  of  such  information  (for  example, 
an  autopsy  report). 

VVe  will  continue  to  monitor  the 
processing  of  hospital  requests  for  DRG 
adjustment  to  determine  whether  the 
omissions  and  errors  made  by  coding 
personnel  justifies  additional  training 
efforts  by  the  ICD-9-CM  Coordination 
and  Maintenance  Committee,  Although 
the  processing  of  these  bills  by  fiscal 
intermediaries  will  continue  to  have  a 
lower  priority  than  initial  payment 
processing  and  coordination,  we  will 
monitor  the  number  of  these  requests  to 
determine  if  there  is  a  substantial 
adverse  impact  of  the  procedure  on  the 
overall  Medicare  payment  to  any  one 
hospital  or  any  group  of  hospitals  and 
make  any  necessary  adjustments. 

A  hospital  that  receives  an 
unfavorable  decision  on  its  request  for 
review  of  DRG  assignment  may  appeal 
that  decision  under  the  provisions  of  42 
CFR  Part  405.  Subpart  R. 

B.  Increase  in  the  Prospective  Payment 
Rates  and  Rate-of-Increase  Limits 
(§§412.63.  412.73.  and 4:3.40) 

Section  9302(a)(1)  of  Pub.  L.  99-509 
amended  section  1886{b)(3)(B)(i)(II)  of 
the  Act  to  provide  that  the  applicable 
percentage  increase  for  FY  1987  is  1.15 
percent  and  for  FY  1988  is  the  market 
basket  percentage  increase  minus  2.0 
percentage  points.  (We  note  that  the 
Congress  is  considering  modifying  the 
applicable  percentage  increase  for  FY 
1988.  so  that  the  market  basket  change 
minus  2.0  percentage  points  may  not  be 
the  final  update  factor.)  A  final  rule 
published  in  the  Federal  Register  (52  FR 
42229)  on  November  24. 1986  amended 
§§  412.63.  412.73,  and  413.40  to 
implement  the  changes  applicable  to  FY 
1987.  We  proposed  to  amend  those  same 
sections  to  implement  the  provisions  of 
section  1886(b)(3)(B)(i)(II)  of  the  Act 
applicable  to  FY  1988.  We  received  no 
comments  on  this  proposal, 

C.  Payment  for  Outlier  Cases  (§§  412.82 
and  412.84) 

Section  1886(d)(5)(A)  of  the  Act 
requires  that,  in  addition  to  the  basic 
prospective  payment  rates,  payments 
must  be  made  to  hospitals  for  atypical 
cases  known  as  "outliers".  These  are 
cases  that  have  either  an  extremely  long 
length  of  stay  or  extraordinarily  high 
costs  when  compared  to  the  other 
discharges  classified  in  the  same  DRG. 

Section  1886(d)(5)(.'\)(iii)  of  the  Act 
specifies  that  the  outlier  payments 
should  approximate  the  marginal  cost  of 
care  beyond  the  outlier  threshold.  In  the 
September  1. 1983  interim  final  rule,  we 
established  the  ratio  of  marginal  cost  to 


average  cost  at  60  percent  (48  FR  39776). 
Therefore,  the  regulations  (§§  412.82  and 
412.84)  currently  provide  that  the 
marginal  cost  of  outlier  cases  is  based 
on  a  60  percent  factor. 

For  day  outliers,  an  additional  per 
diem  payment  is  made  for  each  covered 
day  of  care  beyond  the  threshold.  The 
per  diem  payment  is  based  on  60 
percent  of  the  average  per  diem  Federal 
rate  for  the  DRG,  which  is  calculated  by 
dividing  the  wage-adjusted  Federal  rate 
for  the  DRG  by  the  geometric  mean 
length  of  stay  for  that  DRG.  During  the 
transition  period  (cost  reporting  periods 
beginning  on  or  after  October  1, 1983 
and  before  October  1, 1987).  this  amount 
is  multiplied  by  the  applicable  Federal 
blend  percentage.  Starting  with  cost 
reporting  periods  beginning  on  or  after 
October  1, 1987,  the  Federal  portion  is 
100  percent  of  the  payment  rate. 

For  cost  outliers,  the  additional 
payment  is  based  on  60  percent  of  the 
difference  between  the  hospital's 
adjusted  charges  for  the  discharge  and 
the  outlier  threshold.  We  determine  the 
cost  of  the  discharge  based  on  66 
percent  of  the  billed  charges  for  covered 
services.  The  cost  is  further  adjusted  to 
exclude  an  estimate  of  indirect  medical 
education  costs  and  payments  for 
hospitals  that  serve  a  disproportionate 
share  of  low-income  patients.  As  with 
day  outliers,  the  resulting  amount  is  then 
multiplied  by  the  applicable  Federal 
portion  of  the  blend. 

Our  analysis  indicates  that  while  our 
payment  policy  for  outliers  effectively 
reduces  the  risk  faced  by  hospitals  in 
treating  cases  that  are  outside  the 
normal  range  of  cases  in  terms  of  care  or 
costliness,  additional  compensation 
would  be  justified  for  the  most 
expensive  case,  particularly  those  long- 
stay  cases  with  extremely  high  costs.  On 
the  other  hand,  some  cases  that  qualify 
for  additional  payment  as  day  outliers 
are  not  extraordinarily  costly.  Therefore, 
we  proposed  to  make  two  changes  to  the 
outlier  regulations. 

We  currently  pay  even  the  most 
expensive  day  outliers  at  a  per  diem 
amount  that  is  based  on  the  average 
payment  for  all  discharges  assigned  to 
that  DRG.  For  some  of  the  cases  that 
currently  qualify  as  day  outliers  (and 
therefore  cannot  be  cost  outliers),  the 
per  diem  rate  paid  for  those  cases  does 
not  adequately  compensate  the  hospital 
for  its  costs.  This  is  especially  true  in 
day  outlier  cases  with  extremely  high 
costs  (for  example,  severe  burn  cases) 
for  which  the  daily  costs  vastly  exceed 
the  day  outlier  per  diem  and  for  which 
that  daily  difference  is  inultiplied  by  a 
long  length  of  stay.  Thus,  we  proposed 
that  if  a  day  outlier  case  also  meets  the 
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cost  outlier  criteria,  we  would  pay  the 
case  using  the  cost  outlier  methodology. 
Day  outliers  that  do  not  meet  the  cost 
outlier  criteria  would  continue  to  be 
paid  on  the  basis  of  a  per  diem  rate. 

We  also  reexamined  the  60  percent 
marginal  cost  factor  used  in  calculating 
the  payment  for  outlier  cases.  Evidence 
from  recent  research  indicates  that  a 
higher  marginal  cost  factor  would  result 
in  more  appropriate  payments  for  the 
most  expensive  cases  by  more 
effectively  reducing  the  financial  risk  to 
hospitals  that  is  associated  with  these 
cases.  In  particular,  we  note  that  the 
estimated  loss  per  case  is  higher  for  cost 
outliers  than  for  day  outliers.  When  day 
outliers  are  separated  into  two 
categories — those  exceeding  the  day 
outlier  threshold  but  not  the  cost  outlier, 
and  those  exceeding  both  the  day  and 
the  cost  outlier  thresholds — the 
estimated  loss  per  case  for  the  more 
expensive  day  outliers  (those  also 
exceeding  the  cost  threshold) 
substantially  exceeds  that  for  the  less 
expensive  day  outliers  (those  that  do  not 
exceed  the  cost  threshold). 

This  finding  that  the  rnancial  risk 
associated  with  outlier  cases  varies 
substantially  with  whether  the  case  is 
long  stay  only  or  exceeds  the  cost 
threshold  suggests  that  the  marginal  cost 
factor  we  are  using  for  the  most 
expensive  outliers  (those  that  exceed 
the  cost  outlier  threshold)  is  too  low. 
Accordingly,  for  di^scharges  occurring  on 
or  after  October  l.'lQS/,  we  proposed  to 
set  payment  for  the  most  expensive 
outlier  cases  (that  is.  all  outlier  cases 
exceeding  the  cost  outlier  threshold)  at 
80  percent  of  adjusted  charges  beyond 
the  cost  outlier  threshold.  Based  on  our 
research  to  date,  we  believe  that  this 
revised  marginal  factor  would  result  in 
more  adequate  compensation  to 
hospitals  treating  the  most  costly  outlier 
cases. 

Comment:  We  received  a  number  of 
comments  concerning  our  proposed 
changes  in  the  outlier  payment  policy. 
While  most  commenters  supported  an 
outlier  policy  that  pay.i  a  higher  fraction 
of  outlier  payments  for  extrem.ely  cosdy 
cases,  many  were  concerned  about  the 
impact  of  the  proposed  changes  and 
recommended  that  changes  in  the  outlier 
policy  be  delayed  until  further  study  can 
be  accomplished.  The  areas  of  particular 
concern  were  the  continued  use  of 
national  cost-to-charge  ratios  to  pay 
cost  outliers  as  well  as  the  negative 
impact  of  the  proposed  outlier  policy  on 
certain  groups  of  hospitals,  such  as 
teaching  and  small  rural  hospitals. 

Response:  Given  the  concerns 
expressed  by  comm.enters.  we  have 
decided  to  delay  implementation  of  any 
changes  to  the  outlier  policy.  We  are 


continuing  our  research  concerning  the 
impact  of  using  national  ratios  in 
computing  cost  outlier  payments. 
Preliminary  studies  conducted  since  the 
publication  of  the  proposed  rule  indicate 
that,  in  general,  hospitals  that  have  large 
profits  per  case  under  the  basic  rates 
have  lower  cost-to-charge  ratios  than  do 
hospitals  that  have  smaller  profits  per 
case  under  the  basic  rates.  This  means 
that  the  use  of  the  national  cost-to- 
charge  ratio  results  in  a  transfer  of 
payments  to  hospitals  that  are  doing 
very  well  from  hospitals  that  are  doing 
less  well. 

While  the  use  of  hospital-specific 
cost-to-charge  ratios  may  be  more 
accurate  for  purposes  of  computing  cost 
outlier  payments,  there  are  a  number  of 
significant  administrative  and  data 
problems  associated  with  using  these 
ratios.  For  example,  estimating  future 
outlier  payments  in  order  to  establish 
appropriate  outlier  thresholds  becomes 
more  of  a  problem,  since  hospital 
specific  cost-to-charge  ratios  used  in  the 
estimate  would  not  be  the  same  as  those 
used  for  actually  paying  outliers.  In 
addition,  major  changes  in  PRICER 
software  (the  program  used  to  calculate 
each  hospital's  payment  per  discharge) 
and  the  Medicare  cost  report  would  be 
necessary  in  order  for  cost-to-charge 
ratios  to  be  developed  for  payment 
purposes. 

Therefore,  rather  than  implement  an 
outlier  policy  that  would  place  greater 
emphasis  on  the  cost  outlier  payment 
methodology,  which  could  unfairly 
disadvantage  certain  hospitals,  we  have 
decided  to  continue  with  the  current 
outlier  policy  until  we  can  complete  our 
analysis. 

In  addition,  in  response  to  the 
commenters'  request,  and  as  part  of  our 
ongoing  analyses  of  outlier  payments, 
we  are  continuing  to  look  at  the 
distribution  of  charges  and  costs  by 
DRG  and  type  of  hospital. 

Comment:  A  few  commenters 
recommended  that  the  outlier  pool  be 
increased  from  five  percent  to  six 
percent,  the  maximum  allcvved  under 
section  1886(d)(5)(A)(iv)  of  the  Act. 

Response:  Since  we  did  not  propose  to 
make  any  change  to  the  aggregate 
outlier  reduction,  we  believe  it  is 
inappropriate  to  make  such  a 
substantial  change  at  this  time  without 
benefit  of  public  comment.  Also,  since 
we  are  continuing,  in  response  to 
comments,  to  study  which  changes 
might  be  desirable  in  outlier  payment 
methodology,  rather  than  implementing 
our  proposed  changes  for  FY  1988,  we 
believe  it  would  be  inappropriate  to 
make  any  changes  in  the  outlier  pool 
until  that  analysis  is  completed. 


Comments:  A  few  commenters 
pointed  out  that  outlier  payments  have 
consistently  fallen  short  of  the  outlier 
reserve  and  that  we  have  failed  to 
publish  data  on  the  amount  of  outlier 
payments  made  since  the  prospective 
payment  system  began.  Commenters 
also  stated  that  we  should  pay  any 
outlier  underpayments  from  prior 
prospective  payment  fiscal  years. 

Response:  We  responded  to  similar 
comments  in  the  September  3,  1986  final 
rule  (52  FR  31525).  In  addition,  in  the 
Department's  report  "DRG  Refinement: 
Outliers,  Severity  of  Illness  and 
Intensity  of  Care,"  which  was  submitted 
to  Congress  on  June  12, 1987,  we 
presented  updated  outlier  payment  data 
for  FY  1984  that  indicated  that  actual 
payments  for  outliers  were  about  1.1 
percent  of  total  prospective  payments, 
or  53  percent  of  the  2.1  percent  target 
(5.7  percent  of  the  Federal  portion  of 
prospective  payments). 

The  shortfall  in  outlier  payments  for 
the  first  year  of  the  prospective  payment 
system  was  due  mainly  to  the  fact  that 
we  did  not  anticipate  the  steep  decline 
in  average  length  of  stay  that  occurred. 
As  with  all  other  aspects  of  the  system, 
we  used  the  most  recent  data  available 
at  the  time  to  estimate  outlier  payments 
in  establishing  thresholds.  Outlier 
thresholds  in  subsequent  years  were 
adjusted  to  reflect  the  observed  decline 
in  length  of  stay.  However,  due  to  a 
continued  decline  in  length  of  stay, 
preliminary  outlier  payment  data  for  FY 
1985  indicate  that  outlier  payments  may 
fall  short  of  the  2.5  percent  target  for  FY 
1985  (based  on  50  percent  Federal 
portion).  We  expect  the  shortfall  in  FY 
1985  to  be  less  than  in  the  first  year 
since  thresholds  were  based  on  data 
that  included  prospective  payment 
experience.  As  the  prospective  payment 
transition  period  progresses  and 
changes  in  hospital  operations  stabilize 
(as  is  evidenced  by  the  latest  length  of 
stay  and  case-mix  data),  we  expect  that 
outlier  payments  will  be  closer  to  target. 

As  required  by  the  law,  we  estimate, 
using  the  most  recent  data  available, 
what  the  level  of  the  outlier  thresholds 
must  be  in  order  to  yield  the  proper  total 
amount  of  outlier  payments.  "This  is 
inherently  a  prospective  process  and  the 
resulting  estimate  may  be  determined  to 
be  inaccurate  based  on  later  data. 
However,  payment  of  additional  outlier 
monies  based  on  retrospective 
adjustments  to  the  thresholds  would  not 
be  appropriate.  Had  our  original 
estimates  been  made  to  favor  hospitals, 
v^e  would  not  have  later  recouped  any 
amounts  paid  over  and  above  what  was 
set  aside  in  the  outlier  pool.  We  note 
that  we  do  not  recoup  any  part  of 
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payments  already  made  due  to 
subsequent  data  that  indicate  upcoding 
or  overstatement  of  rales. 

Comment:  Some  commenters  objected 
to  the  fact  that  in  computing  the  amount 
of  costs  for  outlier  payments,  we 
standardize  for  indirect  medical 
education  and  disproportionate  share 
adjustments,  which  results  in  reduced 
outlier  payments  for  teaching  and 
disproportionate  share  hospitals. 

Response:  We  believe  that  in 
computing  the  amount  of  the  cost  outlier 
payment  it  is  appropriate  to  standardize 
costs  for  the  indirect  medical  education 
and  disproportionate  share  adjustments. 
This  is  because  the  outlier  thresholds 
represent  standardized  costs.  Since 
teaching  and  disproportionate  share 
hospitals  generally  incur  higher  costs 
(and  charges)  for  treating  the  same 
cases  as  nonteaching  and 
nondisproportionate  share  hospitals,  it 
is  appropriate  to  adjust  costs  to  account 
for  these  higher  costs  before  applying 
the  standard  outlier  threshold.  The 
indirect  medical  education  and 
disproportionate  share  adjustments  are 
then  appropriately  added  to  the  amount 
of  the  cost  outlier  payment. 

D.  Payments  to  Sole  Community 
Hospitals  (§  412.92) 

Section  1886(d)(5)(C)(ii)  of  the  Act 
requires  that  the  special  needs  of  sole 
community  hospitals  (SCHs)  be  taken 
into  account  under  the  prospective 
payment  system.  The  statute  specifies  a 
special  payment  formula  for  hospitals  so 
classified  and  further  provides  for 
additional  payment  to  SCHs 
experiencing  a  significant  volume 
decrease  (that  is,  more  than  a  five 
percent  decrease  in  total  discharges  of 
inpatients)  because  of  circumstances 
beyond  their  control.  The  statute  defines 
SCHs  as  those  hospitals  that,  by  reason 
of  factors  such  as  isolated  location, 
weather  conditions,  travel  conditions,  or 
absence  of  other  hospitals  (as 
determined  by  the  Secretary),  are  the 
sole  source  of  inpatient  hospitdl  services 
reasonably  available  to  Medicare 
beneficiaries  in  a  geographic  area. 
Regulations  governing  the  special 
treatment  of  SCHs  under  the  prospective 
payment  system  are  set  forth  in  §  412.92. 

Currently.  §  412.92(e)  provides  that  an 
SCH  is  eligible  for  a  payment 
adjustment  in  any  cost  reporting  period 
if  it  experiences  more  than  a  five 
percent  decrease  in  its  total  discharges 
for  inpatients  as  compared  to  its 
immediately  preceeding  cost  reporting 
period.  To  qualify  for  a  payment 
adjustment,  an  SCH  must  submit 
documentation  demonstrating  the  size  of 
the  decrease  and  the  resulting  effect  on 
per  discharge  costs,  and  show  that  the 


decrease  is  due  to  extraordinary 

circumstances  beyond  the  hospital's 
control,  such  as  strikes,  fires,  floods. 
earthquakes,  inability  to  recruit 
essential  physician  staff,  or  unusually 
prolonged  severe  weather  conditions. 

We  determine  on  a  case-by-case  basis 
whether  an  adjustment  will  be  granted 
and  the  amount  of  that  adjustment.  As 
specified  in  §  412.92(e)(3).  a  per  dicharge 
payment  adjustment,  including  at  least 
an  amount  reflecting  the  reasonable  cost 
of  maintaining  the  hospital's  necessary 
core  staff  and  services,  is  determined 
based  on  the  individual  hospital's  needs 
and  circumstances,  the  hospital's  fixed 
and  semi-fixed  costs  not  paid  on  a 
reasonable  cost  basis,  and  the  length  of 
time  the  hospital  has  experienced  a 
decrease  in  utilization. 

Based  on  our  experience  with  this 
provision  and  the  applications  we  have 
received  from  SCHs  for  a  volume 
adjustment,  we  believe  that  it  is 
appropriate  at  this  time  to  clarify  the 
requlations  at  §  412.92(e).  Section 
1886(d)(5){C)(ii)  of  the  Act  provides  that 
if  an  SCH  experiences  a  decrease  of 
more  than  five  percent  in  its  total 
number  of  inpatient  cases  due  to 
circumstances  beyond  its  contrcl,  "*  *   * 
the  Secretary  shall  provide  for  such 
adjustment  to  the  payment  amounts 
under  this  subsection  '   *  *  as  may  be 
necessary  to  fully  compensate  the 
hospital  for  the  fixed  costs  it  incurs  in 
the  period  in  providing  inpatient 
hospital  services,  including  the 
reasonable  cost  of  maintaining 
necessary  core  staff  and  services."  We 
believe  that  this  language  m.akes  it  clear 
that  a  hospital  that  has  continued  to 
receive  paym.enls  under  the  prospective 
payment  system  that  are  greater  than  its 
inpatient  operating  costs,  even  though 
there  has  been  a  decline  in  occupancy, 
is  not  entitled  to  receive  a  payment 
adjustment.  Hospitals  that  receive 
payments  that  are  greater  than  the 
hospitals'  Medicare  inpatient  operating 
costs  have  been  "fully  compensated"  for 
those  costs  by  the  prospective  payment 
system.  Consequently,  we  believe  that 
no  further  adjustment  should  be  granted 
to  these  hospitals.  Therefore,  we 
proposed  to  revise  §  412.92(e)(3l  to  make 
it  clear  that  any  adjustment  amounts 
granted  to  SCHs  for  a  volume  decrease 
may  not  exceed  the  difference  between 
the  hospital's  Medicare  inpatient 
operating  costs  and  total  payments 
made  under  the  prospective  payment 
system,  including  outlier  payments  and 
indirect  medical  education  payments. 

We  also  proposed  to  revise 
§  412,92(e)(2)(ii),  which  currently 
requires  that,  in  order  to  receive  a 
volume  adjustment,  the  decline  in  the 
hospital's  total  discharges  must  be  due 


to  extraordinary  circumstances  beyond 

the  hospital's  control.  Section 
1886(d)(5)(C)(ii)  of  the  Act  requires  only 
that  "circumstances"  be  beyond  the 
hospital's  control.  Therefore,  effective 
with  cost  reporting  periods  beginning  on 
or  after  October  1, 1987,  we  proposed  to 
delete  the  word  "extraordinary"  from 
the  regulations. 

We  did  not  receive  any  comments 
specific  to  our  proposals  for  SCHs 
although  one  commenter  suppported  our 
interpretation  of  the  law  concerning  the 
appropriateness  of  not  paying  an 
adjustment  for  volume  declines  in  those 
cases  in  which  the  hospital's  Medicare 
payment  is  greater  than  its  inpatient 
operating  costs.  W'e  note,  however,  that 
we  received  several  comments  urging 
changes  in  the  criteria  under  which 
hospitals  qualify  as  SCHs.  the  process 
for  applying  for  SCH  status,  and  the 
SCH  payment  methodolgy.  Because 
these  comments  did  not  address  matters 
presented  in  the  proposed  rule,  it  is  not 
necessary  that  we  respond  to  them  in 
this  final  rule. 

E.  Referral  Centers  (§412.96) 

1.  Case-mix  index 

Section  412.96(c)(1)  provides  that 
HCFA  will  establish  updated  national 
and  regional  case-mix  index  values  in 
each  year's  annual  notice  of  prospective 
payment  rates  for  purposes  of 
determining  referral  center  status.  In 
determining  the  national  and  regional 
case-mix  index  values,  we  followed  the 
same  methodology  we  used  in  the 
November  24,  1986  final  rule,  as  set  forth 
in  regulations  at  §  412.96(c)(l){ii). 
Therefore,  the  national  case-mix  index 
value  is  the  median  case-mix  index 
value  of  all  urban  hospitals  nationwide 
and  the  regional  values  are  the  median 
values  of  urban  hospitals  within  each 
census  region  excluding  those  with 
approved  teaching  programs  (that  is, 
those  hospitals  receiving  indirect 
medical  education  payments  as 
provided  in  §  412.118)". 

Based  on  bills  posted  to  HCFA's 
records  through  February  1987  for 
discharges  occurring  during  FY  1986.  we 
proposed  that  to  qualify  for  or  to  retain 
rural  referral  center  status  for  cost 
reporting  periods  beginning  on  or  after 
October  1, 1987,  a  hospital's  case-mix 
index  value  for  FY  1986  would  have  to 
be  at  least — 

•  1.1594;  or 

•  Equal  to  the  median  case-mix  index 
value  for  urban  hospitals  (excluding 
hospitals  with  approved  teaching 
programs  as  identified  in  §  412.118) 
calculated  by  HCFA  for  the  census 
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region  in  which  the  hospital  is  located 
as  indicated  in  the  table  below. 


Region 

Case-mix 
index  value 

1 

1  1263 

2  

1  1 136 

3 

1  1354 

4    

1  1195 

5 

1  0978 

6 

1  1492 

7 

1  1480 

8 

1  1900 

9 

1  1755 

Based  on  the  latest  data  available 
(discharges  through  June  1987).  the  final 

ndtional  case-mix  index  value  is  1.1572 
and  the  median  case-mix  index  values 
!)y  region  are  set  forth  in  the  table 
below. 


Region 


Case- mix 
irKJex  value 


1.1261 
1.1021 
1.1355 
1.1224 
1.0912 
1.1450 
1.1442 
1.1733 
1  1737 


We  also  proposed  to  amend 
§  412.96ic)(l)  to  state  current  policy  that 
the  case-mix  index  used  to  determine 
whether  a  hospital  qualifies  as  a  rural 
referral  center  is  the  case-mix  index  as 
calculated  by  I ICFA  from  hospital 
billing  records  for  Medicare  discharges 
processed  by  the  fiscal  intermediary  and 
submitted  to  HCF.'\'5  central  office.  This 
pulley  ensures  consistency  between  the 
national  and  regional  case-mix  index 
standards  and  the  case-mix  index 
values  used  to  determine  qualification  of 
d  hospif:il  as  a  rural  referral  center  in 
that  all  case-mix  index  values  are 
derived  from  hospitals'  Medicare 
prospective  payment  bills. 

For  the  benefit  of  hospitals  seeking  to 
qualify  as  referral  centers  or  those 
wishing  to  know  how  their  case-mix 
index  value  compares  to  the  criteria,  we 
are  publishing  the  FY  1986  case-mix 
index  values  in  Table  3c  of  section  VI  of 
the  addendum  to  this  rule.  In  keeping 
with  our  policy  on  discharges,  these 
case-mix  index  values  are  computed 
b.ised  on  all  Medicare  patient 
discharges  subject  to  DRG-based 
payment.  The  resulting  case-mix  index 
values  are  based  on  bills  received  in 
IICF.A  through  June  1987. 


2.  Discharges 

Section  412.96(c)(2)(i)  provides  that 
HCFA  will  set  forth  the  national  and 
regional  numbers  of  discharges  for 
purposes  of  determining  referral  center 
status  in  each  year's  annual  notice  of 
prospective  payment  rates.  As  specified 
in  section  1886(d)(5)(C)(i)(II)  of  the  Act, 
the  national  standard  is  set  at  5,000 
discharges.  However,  we  proposed  to 
update  the  regional  standard  based  on 
discharges  for  urban  hospitals  during 
the  second  year  of  the  prospective 
payment  system  (that  is,  October  1. 1984 
through  September  30, 1985),  which  is 
the  latest  year  for  which  we  have 
complete  discharge  data  available. 

Therefore,  we  proposed  that  to  qualify 
for  or  to  retain  rural  referral  center 
status  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1987,  in 
addition  to  meeting  other  criteria,  a 
hospital's  number  of  discharges  for  its 
cost  reporting  period  that  began  during 
FY  1986  would  have  to  be  at  least— 

•  5,000:  or 

•  Equal  to  tlie  median  number  of 
discharges  for  urban  hospitals  in  the 
census  region  in  which  the  hospital  is 
located  as  indicated  in  the  table  below. 


Rejion 

Number 

of 

dis- 
charges 

1 

6885 

2 

7689 

3 

6473 

4 

7848 

5 

6724 

6 

5838 

7 

4706 

8 

7157 

9 

4666 

Based  on  the  latest  discharge  data 
available,  the  final  median  number  of 
discharges  by  census  region  are  set  forth 
in  the  table  below. 


Refiion 


Number 
of 
dis- 
charges 


7385 
8192 
6611 
8171 
5456 
5879 
4706 
6948 

4742 


We  note  that  there  are  significant 
differences  between  the  proposed 
median  regional  number  of  discharges 
and  the  final  numbers  set  forth  above. 
The  final  discharges  are  based  on  data 
taken  from  the  Health  Insurance  Cost 
Report  Information  System  (HCRIS). 
The  proposed  median  numbers  were 
derived  from  data  available  from  2717 
urban  hospitals  received  as  of  April  9, 
1987;  the  final  m.edian  numbers  are 
calculated  using  data  from  2931  urban 
hospitals  received  as  of  August  20, 1987. 

3.  Retention  Criteria 

In  the  August  31, 1984  final  rule,  we 
stated  that,  once  approved,  a  rural 
referral  center  would  retain  its  status  for 
three  years,  after  which  we  would 
review  the  hospital's  status  to  determine 
if  the  facility  continued  to  meet  the 
criteria.  Basically,  we  stated  that  if  the 
hospital  met  the  criteria  for  tw'o  of  the 
three  years  for  which  it  has  received  the 
rural  referral  center  adjustment,  it  would 
continue  to  qualify  for  payment  as  a 
rural  referral  center  for  another  three- 
year  period.  i 

Section  9302(d)(2)  of  Pub.  L.  P9-.S09 
extended  the  initial-review  period  for 
most  rural  referral  centers  by  stating 
that,  if  approved  on  the  date  the  law 
was  enacted  (October  21, 1986),  a  rural 
referral  center  would  retain  that  status 
through  its  cost  reporting  penod 
beginnmg  before  October  1.  1989.  Since 
this  would  mean  that  the  existing  rural 
referral  centers  would  be  approved  for 
varying  lengths  of  time  prior  to  their  first 
review,  we  solicited  co-Timents  in  the 
proposed  rule  on  what  would  be  the 
most  equitable  way  to  evaluate  these 
facilities  for  retention  purposes. 

4.  Change  in  Rate  P^id  to  Rural  Referral 
Centers 


The  adjustment  allowed  for  approved 
rural  referral  centers  is  that  they  are 
paid  based  on  the  urban,  rather  than 
rural,  prospective  payment  rate  as 
adjusted  by  the  applicable  DRG 
weighting  factor  and  the  rural  area  wage 
index.  Section  18.Bfi(d)(5)(C){i)  of  the  Act 
provides  that  hospitals  with  approved 
teaching  programs  are  not  included  in 
determining  the  median  case  mix  index 
of  urban  hospitals  within  a  census 
region.  We  define  'teaching"  hospitals 
as  those  hospitals  receiving  indirect 
medical  education  payments  as 
provided  in  §  412.11B. 
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We  proposed  that  these  same 
hospitals  be  excluded  in  determining  the 
urban  standardized  amount  paid  to 
approved  rural  referral  centers.  We  do 
not  believe  it  is  equitable  that  hospitals 
with  approved  teaching  programs  be 
excluded  from  the  median  regional  case 
mix  index  calculations  but  be  included 
in  the  calculation  of  the  urban 
standardized  amounts.  In  addition,  our 
own  analyses  of  Medicare  cost  reports 
from  FY  1984  indicate  that  rural  referral 
centers'  costs,  regardless  of  the  basis 
upon  which  they  qualify,  are  less  than 
those  of  the  average  urban  hospital 
when  case  mix,  teaching  status,  and 
wage  differences  are  taken  into  account, 
but  greater  than  those  of  other  rural 
hospitals. 

We  determmed  that  deletion  of  the 
costs  of  urban  hospitals  with  approved 
teaching  programs  from  the  calculation 
of  the  urban  standardized  amount  would 
lower  the  amount  by  three  percent. 
Therefore,  instead  of  receiving  payment 
based  on  100  percent  of  the  urban 
standardized  amount,  payment  for 
approved  rural  referral  centers  would  be 
based  on  97  percent  of  the  urban 
standardized  amount,  adjusted  by  the 
appropriate  rural  wage  index.  We 
proposed  to  amend  §  412.96  (d)  and  (e) 
to  implement  these  changes. 

We  received  60  letters  commenting  on 
both  our  proposals  for  rural  referral 
centers  and  our  current  policy.  One 
comment  concerned  the  discharge 
criteria  for  osteopathic  hospitals.  Smce 
this  issue  was  not  presented  in  the 
proposed  rule,  we  have  not  responded  to 
it  in  this  final  rule. 

Comments:  One  commenter  expressed 
concern  regarding  the  process  of 
applying  the  case-mix  index  from  a  past 
year  without  adjustment  to  determine 
future  qualification  for  rural  referral 
center  status.  The  commenter  stated 
that  it  would  be  more  equitable  to  use 
past  data  to  project  criteria  for  future 
qualification  or  retention  of  the  rural 
referral  center  adjustment. 

Response:  The  m.ethod  the  commenter 
is  suggesting  is  the  one  we  used  initially 
to  establish  the  case-mix  standards.  We 
revised  that  method  in  our  final  rule 
published  on  September  3,  1986  because 
we  believe  the  current  method  is  more 
accurate  and  more  equitable  to 
hospitals. 

Under  section  1886(d)(5)(C](ii)  of  the 
Act.  we  are  required  to  establish  the 
regional  case-mix  index  standards  using 
the  median  case-mix  index  of  typical 
urban  hospitals  in  each  census  region. 
We  have  chosen  to  wait  until  the  fiscal 
year  has  ended  and  most  claims  have 
been  processed  to  determine  these 
medians.  The  case-mix  index  value  of  a 
rural  hospital  seeking  to  acquire  or  to 


retain  rural  referral  center  status  is  then 
evaluated  against  these  standards  for 
the  same  period.  This  necessarily 
requires  that  the  standards  be 
determined  and  published  for  a 
retrospective  period  of  time. 

Basing  criteria  on  w'hat  we  believe  the 
median  case-mix  standards  might  be 
could  result  in  the  disqualification  of 
some  hospitals  that  are  similar  to  typical 
urban  hospitals  or  result  in  the  retention 
of  some  hospitals  that  have  fallen  below 
the  standards.  We  found,  in  fact,  that 
the  median  standards,  when  based  on 
actual  data,  were  lower  than  those  we 
had  published  based  on  projections. 
This  is  demonstrated  by  the  case-mix 
index  standards  we  published  in  the 
September  3,  1986  final  rule  based  on 
actual  data  for  FY  1985  versus  those  in 
the  September  3.  1985  final  rule,  which 
had  been  projected  for  the  same  period. 

Thus,  while  we  recognize  that 
publishing  standards  based  on  data 
from  prior  years  presents  some 
difficulties  for  hospitals,  we  believe  it  is 
the  only  feasible  method  to  ensure  that 
rural  hospitals  are  accurately  and  fairly 
evaluated  against  actual  data  from 
typical  urban  hospitals. 

Comment:  One  commenter  stated  that 
while  the  current  criteria  of  case-mix 
index,  number  of  discharges,  and 
medical  staff  composition  are  valid 
measures  of  a  true  rural  referral  center, 
considering  each  of  these  criteria 
individually  results  in  som.e  rural 
hospitals  not  qualifying  for  the 
adjustment:  for  example,  a  hospital  that 
has  a  case  mix  index  slightly  below  the 
minimum  standard,  but  a  number  of 
discharges  above  the  requirement 
together  with  a  very  high  percentage  of 
medical  specialists  on  its  staff.  The 
commenter  suggested  that  we  create  a 
"Referral  Index"  formula  that  would  use 
the  same  criteria  now  in  effect,  but  that 
would  be  formulated  as  follows; 

Case  mix  index  value  x  number  of 
discharges  h-  percentage  of  medical 
staff  specialists  (50%)  =  Referral  Index.. 

Response:  We  believe  that  this  is  an 
interesting  concept:  however,  we  note 
that  under  such  a  concept  it  would  be 
possible  for  a  hospital  to  qualify  as  a 
rural  referral  center  if  it  had  a  very  low 
case-mix  index  but  a  high  number  of 
discharges  or  vice-versa. 

We  believe  Congress  intended  that  in 
order  to  qualify  as  a  rural  referral 
center,  a  hospital  must  demonstrate  that 
both  its  case-mix  index  value  and  its 
number  of  discharges  are  comparable  to 
a  typical  urban  hospital  in  the  same 
census  region.  Thus,  although  the 
suggested  Referral  Index  might  provide 
some  relief  to  hospitals  that  narrowly 
miss  meeting  one  of  the  criteria,  but 
exceed  the  standards  of  one  or  both  of 


the  other  crileria,  we  believe  minimum 
standards  would  still  have  to  be 
imposed  for  each  criterion. 

In  addition,  as  discussed  above. 
current  law  requires  that  the  regional 
criteria  for  both  case  mix  index  and 
number  of  discharges  be  based  on  the 
median  of  urban  hospitals  in  the  same 
census  region.  Hence,  we  do  not  have 
the  authority  to  adjust  the  criteria  with  a 
Referral  Index  such  as  the  commenter 
suggested. 

Comment:  We  received  identical 
comments  from  seveal  hospitals 
suggesting  that  riiral  referral  centers  be 
paid  based  on  the  urban,  rather  than 
rural,  wage  index. 

Response:  Hospitals  approved  as  rural 
referral  centers  have  been  paid  based 
on  the  appropriate  rural  wage  index 
since  the  inception  of  the  prospective 
payment  system.  We  did  not  propose  to 
make  any  revision  to  this  policy  in  our 
proposed  rule. 

W'e  have  no  comments  to  add  to  our 
original  response  to  this  suggestion, 
which  was  presented  in  the  January  3. 
1984  final  rule  (49  FR  275).  For  the 
reasons  cited  there,  we  still  believe  the 
rural  wage  index  is  appropriate  for  rural 
referral  centers. 

Comment:  One  commenter  suggested 
that  the  case-mix  index  cnterion  be 
revised  to  exclude  teaching  hospitals 
from  the  national  standard  as  well  as 
the  regional  standards.  The  commenter 
also  suggested  that  rural  referral  center 
status  be  granted  to  a  hospital  if  it  meets 
the  lowest  standard  for  any  census 
region.  Finally,  the  comm.enler  believes 
that,  instead  of  extablishing  case-mix 
index  standards  based  on  national  and 
regional  medians,  the  criterion  should  be 
based  on  the  25th  percentile. 

Response:  We  do  not  agree  with  any 
of  the  commenter's  suggestions.  We  do 
not  believe  teaching  hospitals  should  be 
excluded  from,  either  the  national  or 
regional  case-mix  index  standards.  [See 
the  September  3,  1986  final  rule  (51  FR 
31475).)  However,  in  section  9302(d)(1) 
of  Pub.  L  99-509.  Congress  required  that 
we  exclude  hospitals  with  approved 
teaching  programs  in  calculating  the 
regional  standards.  Since  the  law  did 
not  require  that  teaching  hospitals  be 
excluded  in  calculating  the  national 
case-mix  index  criterion,  we  have  not 
done  so. 

With  regard  to  the  commenters'  other 
suggestions,  section  9302(d|(l)  of  Pub.  L 
99-509  also  requires  that  classification 
of  a  rural  hospital  as  a  rural  referral 
center  be  based  (among  other  criteria) 
on  whether  it  "has  a  case  m;x  index 
equal  to  or  greater  than  the  median  case 
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niix  for  hospitals  *   '   *  located  in  an 
'jrban  area  in  the  same  region  *   *   *." 
Thus,  the  method  for  determming  the 
regional  case-mix  index  standards  is  set 
by  law  and  we  do  not  have  authority  to 
alter  it. 

Comment:  One  commenter  sugested 
that  we  establish  a  formal  appeals 
procedure  by  which  a  hospital  seeking 
to  acquire  or  to  retain  rural  referral 
center  status  can  appeal  its  case-mix 
index  value. 

Rrsponsc:  We  do  not  believe  it  is 
necessary  to  establish  a  formal  appeals 
process  for  several  reasons.  First,  the 
data  used  to  calculate  each  hospital's 
case-mix  index  value  is  taken  directly 
from  the  claim  forms  completed  by  the 
hospital  and  processed  by  the  fiscal 
intermediary.  In  section  V.A.  of  this 
preamble,  we  have  discussed  the 
requirements  and  procedures  to  be 
followed  if  a  hospital  believes  an 
incorrect  DRG  has  been  assigned  to  a 
particular  claim. 

Also,  as  discussed  in  our  proposed 
notice,  the  same  data  that  are  used  to 
calculate  each  hospital's  case-mix  index 
value  are  used  to  determine  the  regional 
and  national  case-mix  index  standards. 
Thus,  there  is  consistency  between  and 
individual  hospital's  case-mix  index 
value  and  the  standard  against  which  it 
is  being  monitored. 

Finally,  since  the  case-mix  index 
values  published  in  each  year's  annual 
prospective  payment  update  and  used  to 
determine  if  a  hospital  meets  the  case- 
mix  index  criteria  for  rural  referral 
center  status  are  for  fiscal  periods  that 
closed  almost  one  full  year  prior  to 
publication  of  the  values,  we  believe  the 
d  ita  base  is  virtually  complete. 
However,  should  a  hospital  seeking 
rural  referral  status  believe  its  published 
case-mix  index  value  is  inaccurate,  it 
may  request  the  MEDPAR  data  on 
which  the  case-mix  index  value  was 
based.  If  the  hospital  can  demonstrate 
that  the  published  case-mix  index  value 
is  based  on  an  incomplete  number  of 
cases,  we  will  recompute  that  hospital's 
case-miix  index  value  based  on 
Medicare  bills  processed  by  the  fiscal 
intermediary  and  received  in  central 
olfice  through  the  date  of  the  hospital's 
application  for  rural  referral  center 
status. 

Comment:  We  received  numerous 
comments  regarding  our  proposal  to 
reduce  the  urban  standardized  amount 
used  in  computing  payments  to  rural 
referral  centers  from  100  to  97  percent. 
All  of  the  commenters  were  opposed  to 
oar  proposal.  Some  stated  that  the 
ri  duction  should  apply  only  to  rural 
riferral  centers  that  do  not  have 
a;:proved  teaching  programs,  that  is,  the 
commenters  believe  that  rural  referral 


centers  with  teaching  programs  should 
continue  to  be  paid  based  on  100 
percent  of  urban  standardized  amount. 
Other  commenters  believe  that  the 
reduction  should  also  be  applied  to  all 
urban  hospitals  that  do  not  have 
approved  teaching  programs.  Still  other 
commenters  stated  that  the  reduction 
should  apply  only  to  those  hospitals 
approved  under  the  criteria  at 
§  412.96(c),  that  is,  only  those  hospitals 
that  qualified  as  rural  referral  centers 
using  the  case-mix  index  criterion. 

Response:  After  reviewing  the 
commenters'  various  objections  and 
after  further  consideration,  we  have 
decided  not  to  implement  the  reduction 
at  this  time.  Thus,  payment  for  all  rural 
referral  centers  will  continue  to  be 
based  on  the  full  100  percent  of  the 
urban  standardized  amount.  We  will 
continue  to  study  the  rural  referral 
center  payment  amounts  and  may 
propose  adjustments  in  the  future. 

Comment:  We  received  only  two 
comments  in  response  to  our  request  for 
suggestions  on  the  most  equitable  way 
to  evaluate  existing  rural  referral 
centers.  One  commenter  reiterated 
suggestions  made  in  the  past  regarding 
the  criteria  that  should  be  used  to 
evaluate  rural  referral  centers  and 
alternative  methods  of  payment  to  rural 
referral  centers.  The  other  commenter 
states  that  our  request  for  comments 
was  "premature  and  inappropriate." 
Neither  commenter  addressed  the  issue 
of  what  would  be  an  equitable  time 
period  to  consider  during  the  review 
process. 

Response:  We  do  not  believe  our 
solicitation  of  comments  from  interested 
parties  on  this  important  aspect  of  the 
rural  referral  center  procedures  was 
premature  or  inappropriate.  Although  all 
existing  rural  referral  centers  will  retain 
their  status  through  FY  1988,  we  wanted 
to  give  hospitals  an  opportunity  to 
provide  advice  on  the  revised  retention 
period  criteria.  We  will  continue  to 
study  the  available  options  and  will 
propose  revised  procedures  in  a  future 
document. 

F.  Payment  for  Services  of 
Nonphysician  Anesthetists  (§  412.113) 

Section  2312  of  the  Deficit  Reduction 
Act  of  1984  (Pub.  L.  98-369).  enacted  on 
July  18, 1984,  amended  sections 
1886(a)(4)  and  1886(d)(5)  of  the  Act  to 
require  that  we  pay  an  additional 
amount  to  hospitals  for  "reasonable 
costs  incurred"  for  anesthesia  services 
furnished  by  certified  registered  nurse 
anesthetists  (GRNAs).  Section  2312(a)  of 
Pub.  L.  98-369  added  section 
1886(d)(5)(E)  to  the  Act  to  provide  for 
payment  to  hospitals  on  a  reasonable 
cost  basis  for  the  costs  that  hospitals 
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incur  in  connection  with  the  services  of 
CR.NAs.  It  further  provides  that  this  is 
the  only  payment  made  to  the  hospital 
for  these  services. 

Section  1886(a)(4)  of  the  Act,  as 
amended  by  section  2312(b)  of  Pub,  L. 
98-369,  exludes  anesthesia  services 
furnished  by  a  CR.\.\  from  the  definition 
of  the  term  "operating  costs  of  inpatient 
hospital  services."  Section  2312(c)  of 
Pub.  L.  98-369  specifies  that  these 
amendments  are  effective  for  hospital 
cost  reporting  periods  beginning  on  or 
after  October  1, 1984  and  before  October 
1,1987. 

In  implementing  this  provision  of  the 
law,  we  did  not  limit  its  application  only 
to  the  services  of  CRNAs.  The 
regulations  at  §  412.113(c)  also  apply  the 
exception  to  the  services  of 
anesthesiology  assistants.  For  a  detailed 
discussion  of  this  provision  and  our 
implementation  of  it,  see  the  August  31, 
1984  final  rule  (49  FR  34748). 

Section  9320(a)  of  Pub.  L.  99-509 
amended  section  2312(c)  of  Pub.  L.  98- 
369  to  extend  the  effective  date  of  the 
payment  on  a  reasonable  cost  basis  for 
the  services  of  CRM.'Xs  through  cost 
reporting  periods  beginning  before 
January  1,  1989.  In  the  case  of  a  cost 
reporting  period  that  begins  before 
January  1, 1989,  but  ends  after  that  date, 
the  payment  made  under  1886(d)l5)(E)  of 
the  Act  is  proportionately  reduced  to 
reflect  the  portion  of  the  period 
occurring  after  January  1.  1989.  Section 
9320  of  Pub.  L.  99-509  provides  that 
payment  on  a  reasonable  cost  basis  for 
the  services  of  CRN.^s  be  excluded  for 
any  part  of  a  cost  reporting  period  that 
falls  after  December  31, 1988.  Section 
9320(d)  of  Pub.  L.  99-509  revises  section 
1832(a)(2)(B)  of  the  Act  to  authorize 
direct  billing  for  the  services  of  CRNAs 
on  a  reasonable  charge  basis  under 
Medicare  Part  B  (Supplementary 
Medical  Insurance)  effective  with 
services  furnished  on  or  after  January  1. 
1989.  We  proposed  to  revise  §  412.113(c) 
to  reflect  this  extension  of  the  effective 
date  and  to  make  conforming  changes  in 
§§  412.1(a),  412.2(d)(5),  and  412.71(b)(8). 

The  Conference  Committee  report  that 
accompanies  Pub.  U  99--509  states  that  it 
is  the  intention  of  the  conferees  that  the 
exception  in  §  405.553(b)(4),  which 
permits  recognition  of  arrangements  in 
which  physicians  bill  for  the  services  of 
their  anesthetist  employees  "incident 
to"  their  own  services,  also  be  extended 
through  December  31,  1988  (H.R.  99- 
1012,  99th  Cong.,  2d  Sess.  323  (1986)),  (A 
detailed  discussion  of  this  exception  is 
included  in  the  September  1. 1983 
interim  final  rule  (48  FR  39794)  and  later 
revisions  made  to  the  exception  are 
discussed  in  the  August  31, 1984  final 
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rule  (49  FR  34748)).  We  proposed. 
therefore,  to  revise  §  405.553(b)(4)  to 
reflect  the  extension  of  the  exception 
from  the  usual  Part  B  reasonable  charge 
rules  for  these  anesthesia  services. 

Comment:  We  received  two  comments 
on  our  proposal  to  extend  the  pass- 
through  provision  for  nonphysician 
anesthetist  (§  412.n3(c))  and  the  Part  B 
billing  exception  for  physicians  who 
employ  anesthetists  (§  405.553(b)(4)) 
until  December  31,  19b8.  While  the 
commenters  were  generally  supportive. 
one  commenter  is  opposed  to  the 
recognition  of  an  arrangement  that  does 
not  allow  CR.\As  to  receive  direct 
reimbursement  independently,  without 
the  involvement  of  a  physician. 

Response:  As  mentioned  above,  the 
Conference  Committee  report  that 
accompanied  Pub  L.  99-509  clearly 
states  Congress'  intent  that  the  Part  B 
exception  be  extended  for  services 
furn.ished  before  January  1,  1989,  the 
effective  date  for  the  direct  payment  of 
services  of  CRNAs  on  a  reasonable 
change  basis  under  Medicare  Part  B 
Therefore,  until  that  date.  CR.NAs 
cannot  bill  directly  for  their  services. 

V'l.  Other  ProPAC  Recommendations 

As  required  by  law,  we  reviewed  the 
April  1,  1987  report  submitted  by 
ProP.AC  and  gave  its  recommendations 
careful  consideration  in  conjunction 
with  the  formulation  of  the  proposals  set 
forth  in  the  proposed  rule.  We  also 
responded  to  the  individual 
recommendations  in  that  proposed  rule. 
The  comments  we  received  on  our 
treatment  of  the  ProP.AC 
recommendations  are  set  forth  below 
along  with  our  responses  to  those 
comments.  However,  if  we  received  no 
comments  from  the  public  concerning  a 
ProPAC  recommendation  or  our 
response  to  that  recommendation,  we 
have  not  repeated  the  recommendation 
and  response  in  the  discussion  below. 

Recommendations  1  through  5 
concerning  the  update  factor  were 
addressed  in  a  separate  notice  that  was 
published  in  the  Federal  Register  on 
June  11.  1987  (52  FR  22386).  Comments 
that  were  received  concerning 
recommendations  1  through  5  are 
addressed  in  Appendix  B  of  this 
document. 

Recommendations  7  through  11 
concerning  capital  were  addressed  in  a 
proposed  rule  on  that  subject  published 
in  the  Federal  Register  on  May  19,  1987 
(52  FR  18840),  Recommendations  21,  22. 
and  24  through  26  concerning  the  DRG 
classification  system  were  addressed  in 
a  proposed  notice  that  was  published  in 
the  Federal  Register  on  Mav  19,  1987  (52 
FR  18877). 


A.  Adjustments  to  the  Pa}mient  Formula 

Improving  the  Definition  of  Hospital 
Labor  Market  Areas  (Recommendation 

.No,  12) 

Recommendation:  The  Secretary 
should  adopt  improved  definitions  of 
hospital  labor  market  areas.  For  urban 
areas,  the  Secretary  should  modify  tfie 
current  Metropolitan  Statistical  Areas 
(MSAs)  to  distinguish  between  central 
and  outlying  areas.  The  central  areas 
should  be  defined  using  urbanized  areas 
as  designated  by  the  Census  Bureau.  For 
rural  areas,  the  Secretary  should 
distinguish  between  urbanized  rural 
counties  and  other  rural  counties  within 
each  State.  Urbanized  rural  counties 
should  be  defined  as  counties  with  a 
city  or  town  havmg  a  population  of 
25,000  or  greater.  The  implementation  of 
improved  definitions  should  not  result  in 
any  change  in  aggregate  hospital 
payments.  Furthermore,  these 
definitions  should  not  affect  the 
assignment  of  hospitals  to  urban  or  rural 
areas  for  purposes  of  determining 
standardized  amounts. 

Response  In  the  Proposed  Rule:  For 
FY  1988.  we  do  not  believe  that  the 
wage  index  should  be  subdivided 
beyond  the  MSA/non-MSA  distinction. 
Because  the  wage  index  affects  every 
hospital's  payment  for  every  discharge, 
we  believe  additional  study  and 
analysis  are  necessary  in  order  to 
evaluate  options  and  determine  their 
impact.  However,  as  new  information  is 
developed,  we  will  consider  making 
improvements  in  labor  market  area 
definitions  in  future  years.  Our  reponses 
regarding  ProPAC's  urban  and  rural 
area  recommendations  are  as  follows: 

•  Urban  Hospitals — While 
subdividing  urban  areas  into  downtown 
"cores"  and  suburban  "rings"  could 
improve  the  explanatory  power  of  the 
W'age  index,  such  subdivision  would 
significantly  increase  the  number  of 
areas  containing  only  one  or  two 
hospitals.  Hospitals  in  these  areas 
would  enjoy  a  virtual  pass-through  of 
labor  costs  associated  with  Medicare 
hospital  inpatient  operating  costs. 
Further,  much  of  the  higher  wage  level 
of  core  city  hospitals  is  addressed  by 
the  teaching  and  disproportionate  share 
adjustments  If  we  were  to  adopt  a 
separate  index  for  hospitals  in 
urbanized  areas,  we  would  have  to 
reconsider  our  policies  with  regard  to 
these  two  adjustments. 

ProPAC  has  recommended  that  urban 
areas  be  subdivided  into  core  and  ring 
areas  on  the  basis  of  whether  a  hospital 
is  located  withm  an  urbanized  area.  The 
Bureau  of  the  Census  defines  an 
urbanized  area  as  an  area  that  consists 
of  a  central  citv  or  cities  that,  when 


combined  with  surrounding  closely 
settled  territory  (  "urban  fringe")  having 
a  population  density  of  at  least  1,000 
persons  per  square  mile,  has  a 
population  of  at  least  50.000.  Typically, 
urbanized  areas  cover  the  built-up  areas 
at  the  cores  of  MSAs. 

While  we  agree  that  the  urbanized 
area  classification  may  capture  wage 
differentials,  the  use  of  urbanized  areas 
as  a  basis  for  classifying  core  and  ring 
areas  may  not  be  suitable  for  use  in  the 
prospective  payment  system.  Unlike 
MSAs.  which  are  county-specific, 
urbanized  areas  are  defined  according 
to  actual  population  density  and  are 
specific  to  the  city-block  level.  Also, 
because  of  the  population-density  basis 
for  classifying  urbanized  areas,  the 
boundaries  of  areas  that  would  meet  the 
1.000  person  per  square  mile  criterion 
tend  not  to  be  stable  However,  the 
Bureau  of  the  Census  updates  urbanized 
areas  only  every  10  years.  As  a  result, 
many  areas  that  would  meet  the  density 
criterion  may  not  be  classified  as  being 
in  an  urbanized  area  Further,  because 
urbanized  areas  are  defined  below  the 
census-tract  (and  also  below  the  MSA) 
level,  it  is  not  possible  to  determine  with 
currently  available  information  whether 
a  hospital  is  located  in  an  urbanized  or 
nonurbanized  area 

In  summary,  we  do  not  believe  that 
urbanized  areas  offer  a  viable  system 
for  classifying  hospitals  into  core  and 
ring  areas  because  of  the  unstable 
nature  of  the  boundaries  of  urbanized 
areas,  the  lag  in  updating  urbanized 
areas  because  of  the  decennial  census, 
and  the  inherent  difficulties  in 
determining  whether  a  hospital  is 
located  within  an  urbanized  area. 

•  Rural  Hospitals — As  with  urban 
hospitals,  although  subdividing  rural 
labor  market  areas  according  to 
urbanized  and  nonurbanized  rural  areas 
may  increase  the  explanatory  power  of 
the  wage  index,  such  partition  could 
also  result  in  additional  areas  with  only 
a  few  hospitals,  creating  for  these 
hospitals  a  virtual  pass  through  of 
Medicare-associated  labor  costs.  Also, 
many  of  the  high-wage  rural  hospitals 
mentioned  in  ProP.^C's  analysis  are 
rural  referral  centers,  which  already 
receive  the  urban  payment  rate  In  fact, 
analysis  al.ready  indicates  that  large 
rural  leaching  hospitals  {man\  of  which 
are  referral  centers)  are  not  as  costly  as 
their  urban  counterparts.  This  suggests 
that,  even  absent  revisions  in  labor 
market  definitions,  it  might  be 
appropriate  to  reduce  the  urban  rate  for 
rural  referral  centers. 

Further,  we  noted  in  the  proposed  rule 
that  the  ProPAC  analysis  of  labor  areas 
does  not  take  into  consideration  the 
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change  in  methodology  required  by 
S'-ct.on  9302(c)  of  Pub.  L.  99-509,  that  is, 
computing  the  average  standardized 
amounts  on  a  discharge-weighted  basis 
rdther  than  on  a  hospital-weighted 
basis.  We  must  also  take  into  account 
those  refinements  that  have  already 
been  made  to  the  system  in  order  to 
improve  its  equity,  and  how  those 
rt  finements.  as  well  as  other 
adjustments,  interact  with  the  proposed 
change.  For  example,  differential  outlier 
offsets  to  the  standardized  rates  and  a 
reduction  in  the  proportion  of  hospital 
costs  considered  to  be  labor-related  are 
two  changes  already  implemented  that 
have  increased  payments  to  rural 
hospitals. 

Since  the  factors  that  make  up  a 
hospital's  payment  are  interdependent, 
a  change  in  the  calculation  of  one  factor 
hds  an  impact  on  other  factors.  For  this 
reason,  we  believe  that  any  analysis  of 
redefined  labor  markets  must  be 
considered  in  the  context  of  'he 
payment  effects  to  hospitals.  It  is  not 
sufficient  to  define  an  improved  wage 
index  merely  in  terms  of  that  index's 
ability  to  explain  a  greater  amount  of 
variation  in  hospital  costs. 

Further,  ProPAC's  recommendation 
does  not  take  into  account  the  impact  of 
restandardization  of  the  average  costs  of 
each  hospital  in  the  data  base  to  reflect 
reconfiguration  of  the  wage  index  along 
the  lines  proposed  by  ProPAC.  In  order 
to  avoid  creating  overpayments  and 
underpayments  in  the  impact  r^odel.  the 
same  wage  index,  revised  to  reflect 
redefined  labor  market  areas,  must  be 
used  both  in  standardizing  for  area 
wage  differences  and  in  modeling 
payments. 

In  our  research  on  the  urban  and  rural 
differentials  in  prospective  payments, 
we  have  examined  the  impact  of 
alternative  wage  indexes  and  labor 
market  areas.  Overall,  these  alternatives 
produce  only  a  marginal  or  modest 
change  in  prospective  payments  by 
equalizing  hospital  operating  margins  to 
some  degree.  However,  it  is  unclear 
whether  the  redistnbutive  effects  of 
alternative  labor  market  areas  are 
appropriate.  For  example,  an  urban 
Cure-ring  system  would  increase 
payments  to  core  urban  hospitals,  which 
are  generally  already  doing  well  under 
the  prospective  payment  system,  and 
decrease  payments  to  suburban  ring 
hospitals.  Along  with  payment 
redistributions  that  may  not  be 
appropriate,  increasing  the  number  of 
labor  market  areas  would  increase  the 
number  of  boundaries  in  the  system, 
thereby  also  increasing  the  number  of 
hospitals  that  would  consider 
themselves  unfairly  disadvantaged  with 


respect  to  their  location  near  a 
particular  boundary. 

In  summary,  we  appreciate  the  work 
invested  by  ProPAC  in  examining  labor 
market  alternatives.  However,  at  this 
point,  we  believe  that  we  are  still  not 
knowledgable  enough  about  the  effects 
of  these  and  other  alternatives  to  be 
able  to  definitely  recommend  a 
particular  methodology  or  classification 
system. 

Comment:  Several  commentera 
expressed  strong  disagreement  with  our 
decision  not  to  refine  the  definitions  of 
labor  market  areas  to  encompass  urban 
core  and  ring  and  rural  urbanized  and 
nonurbanized  subdivisions.  One 
commenter  noted  that,  while  we 
indicated  that  further  study  on  this  issue 
is  required,  the  matter  has  been  under 
consideration  since  1985. 

With  regard  to  our  contention 
concerning  the  impact  of  changes  on 
individual  hospitals  resulting  from  a 
change  in  labor  market  areas, 
commenters  believe  that  explaining 
variance  in  wage  is  the  sole 
consideration  in  designating  labor 
market  areas.  The  commenters  also 
consider  invalid  our  argument  that 
further  subdivision  of  labor  market 
areas  would  increase  the  number  of 
hospitals  enjoying  a  virtual  pass  through 
of  wages.  The  commenters  noted  that  (1) 
the  pass-through  phenomenon  exists 
only  in  those  subdivisions  with  but  one 
hospital,  (2)  there  is  a  lag  between  wage 
increases  and  the  value  of  the  wage 
index,  (3)  Medicare  revenues  represent, 
on  average,  only  about  40  percent  of 
hospital  revenues,  and  (4)  hospitals  in 
isolated  areas  face  market  constraints 
on  wage  growth. 

The  commenters  disagree  with  our 
contention  that  the  instability  of 
urbanized  area  boundaries  is  a 
consideration.  The  commenters  dispute 
our  contention  that  it  is  not  possible, 
using  currently  obtained  information,  to 
determine  whether  hospitals  are  in 
urbanized  or  nonurbanized  areas. 

Finally,  the  commenters  believe  that 
rural  referral  center  status  does  not 
address  the  issue  that  wages  in 
urbanized  rural  areas  are  higher  than 
wages  in  other  rural  areas. 

Response:  We  share  the  commenters' 
concerns  about  the  adequacy  of  the 
currend  labor  market  area  definitions. 
While  we  do  not  believe  a  revision  is 
possible  for  FY  1988.  we  are  actively 
reviewing  refinements  to  labor  market 
areas  that  are  similar  to  those  suggested 
by  the  commenters.  Our  research 
indicates  the  need  to  further  refine 
urban  labor  market  areas  to  refiect  wage 
differentials  across  core  cities, 
urbanized  areas,  and  suburban  areas. 


Our  response  in  the  proposed  rule  to 
ProPAC's  recommendation  contained  a 
lengthly  explanation  of  our  reasons  for 
not  adopting  the  recommendation  at  this 
time.  Our  concerns  fall  into  three  broad 
categories  that  we  believe  warrant 
further  investigation  before  we  propose 
such  a  revision;  Impact.  Methodology, 
and  Procedure. 

Impact:  As  noted  in  the  proposed  rule. 
we  believe  refinements  to  the  wage 
index  must  occur  in  conjunction  with 
other  improvements,  including 
refinements  to  the  indirect  medical 
education  adjustment  and 
disproportionate  share  adjustment,  in 
order  to  avoid  paying  some  hospitals  or 
groups  of  hospitals  too  much. 

Our  research  indicates  that  adoption 
of  an  urban  core/ring  classification 
based  on  urbanized  areas  would  result 
in  abrupt  changes  in  payment,  with  17 
hospitals  receiving  less  than  75  percent 
of  their  current  wage  index  value  and 
226  hospitals  receiving  between  75  and 
90  percent  of  their  current  wage  index 
value.  It  should  be  further  noted  that  of 
the  17  hospitals  that  would  receive  less 
than  75  percent  of  their  current  wage 
index  value,  seven  had  negative 
operating  margins  during  the  first  year 
of  the  prospective  payment  system. 

In  general,  adoption  of  an  urban  core/ 
ring  classification  would  result  in  many 
cases  in  which  hospitals  doing  well 
would  gain,  and  hospitals  doing  poorly 
would  lose.  The  definitions  of  labor 
market  areas  are  not  simply  based  on  an 
academic  model,  but  rather  are  an 
integral  part  of  a  system  that  distributes 
a  large  amount  of  money  nationwide. 
Changes  to  such  a  system  ought  not  be 
taken  lightly,  or  made  simply  to  satisfy 
narrow  academic  criteria  such  as 
maximum  explanation  of  variance. 

In  assessing  the  impact  of  adoption  of 
a  new  adjustment  in  the  prospective 
payment  formula,  one  must  also  be 
cognizant  of  the  "ripple"  effect  of 
adopting  the  new  adjustment,  that  is. 
how  other  parts  of  the  prospective 
payment  formula  are  affected.  If  a  new 
wage  index  based  on  redefined  urban 
and  rural  areas  were  adopted,  the  labor 
portion  of  each  hospital's  cost  per 
discharge  in  the  prospective  payment 
system  data  base  would  have  to  be 
restandardized  in  order  to  reflect  the 
new  measurement  of  area  differences  in 
wages.  Because  of  this  process,  it  is  by 
no  means  the  case  that  a  hospital  in  an 
area  whose  wage  index  increases  would 
realize  increased  payments  under  the 
prospective  payment  system.  A 
hospital's  revised  Federal  payment 
depends  not  only  on  the  magnitude  of 
any  new  area  wage  index,  but  also  on 
the  level  of  the  standardized  labor- 
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adjusted  rate  that  is  developed  using 
that  new  wage  index.  If  a  hospital's 
wage  index  percentage  increases  less 
than  any  percentage  reduction  in  the 
labor-adjusted  standardized  rate,  then 
its  payment  will  be  less  than  under  the 
current  system.  This  phenomenon, 
which  proved  to  be  very  confusing  to 
many  hospitals,  was  observed  in  the 
impact  analysis  that  accompanied  our 
report  on  a  new  wage  index  submitted 
to  Congress  on  March  29, 1985.  In  view 
of  our  past  experience  in  this  matter,  we 
believe  a  thorough  examination  of  the 
impact  of  any  change  is  necessary  prior 
to  our  proposing  it  for  adoption 

Methodology:  ProPAC's 
recommendation  is  intended  to  better 
reflect  hospital  variation  in  wages.  If 
that  were  the  only  goal,  the  greatest 
amount  of  wage  variation  could  be 
explained  by  a  hospital-specific  wage 
index  system.  However,  this  is 
assuredly  not  what  ProPAC  is 
recommending,  but  the  point  at  which  a 
technical  improvement  ceases  to  be 
such  an  improvement  is  never  specified. 
Certain  adjustments,  such  as  the  wage 
index,  were  adopted  because  they 
explained  significant  amounts  of 
variation  in  hospital  operating  costs.  We 
find  no  evidence  in  ProPAC's  report  that 
their  refined  wage  index  provides  any 
greater  explanatory  power  for  variation 
in  hospital  operating  costs  or  that  such 
improvements  are  sufficient  to  warrant 
the  substantial  administrative  cost  of 
modifying  the  payment  system  that 
adoption  of  their  recommendation 
would  entail.  Moreover,  as  we  have 
noted  before,  it  is  not  sufficient  to  define 
an  improved  index  only  in  terms  of  its 
greater  explanatory  power.  As  we 
stated  in  our  first  point  above,  the 
impact  on  payments  of  any  revision 
must  also  be  considered. 

Procedure:  Accepting  ProPAC's 
recommendation  would  require  us  to 
adopt  a  whole  new  series  of  geographic 
definitions  that  have  never  been  used  in 
a  hospital  payment  system.  Unlike 
MSAs.  which  are  familiar  entities  based 
on  counties,  urbanized  areas  are  much 
more  specific  to  the  local  level.  Our  data 
files  currently  do  not  permit  us  to 
determine  a  hospital's  location  in  an 
urbanized  area.  Such  location  would 
have  to  be  determinable  with  a  high 
degree  of  accuracy,  since  hospital 
payment  would  rest  on  such  assignment 

Comment:  One  commenter  noted  that 
the  original  reason  given  in  the  January 
4, 1984  final  rule  (49  FR  257)  for  not 
subdividing  the  wage  index  into  urban 
core  and  ring  areas  was  that  Bureau  of 
Labor  Statistics  (BLS)  data  used  in 
computing  the  wage  index  did  not  lend 
themselves  to  subdivision  into  small 


areas.  The  commenter.  noting  that  BLS 
data  are  no  longer  used,  urged  that  the 
issue  of  core  and  ring  areas  be 
considered  in  the  context  of  the  overall 
fairness  of  the  system. 

Response:  We  share  the  commenter's 
concern  regarding  the  adequacy  of 
current  labor  market  definitions  and  are 
studying  means  to  further  refine  those 
definitions  to  more  adequately  reflect 
area  wage  differentials.  Contrary  to  the 
commenter's  assertion,  there  are  policy 
considerations  beyond  the  lim.i*ations  of 
the  BLS  data.  These  considerations  are 
discussed  in  detail  in  the  previous 
response. 

B.  Beneficiary  Concerns 

1.  Inpatient  Hospital  Cost-Sharing 
Requirements  (Recommendation  N'o.  18) 

Recommendation:  The  proportion  of 
inpatient  hospital  payments  borne  by 
Medicare  beneficiaries  should  be 
returned  to  its  preprospective  payment 
system  level.  This  proportion  has 
inappropriately  increased  as  a  result  of 
significant  declines  in  length  of  stay 
experienced  since  the  beginning  of  the 
prospective  payment  system. 
Furthermore,  the  structure  of  inpatient 
hospital  cost-sharing  requirements 
should  be  consistent  with  the 
prospective  payment  system  incentives. 
In  particular,  current  coinsurance  and 
spell  of  illness  requirements  need  to  be 
reexamined. 

Response  in  the  Proposed  Rule: 
Section  9301  of  Pub.  L.  99-509  made  a 
number  of  changes  in  the  computation  of 
the  inpatient  hospital  deductible  in 
order  to  make  it  more  consistent  with 
the  current  payment  system.  (For 
additional  discussion  of  this  provision, 
see  the  notice  published  in  the  Federal 
Register  on  November  20.  1986  (51  FR 
42007).)  In  addition,  the  Department's 
recent  catastrophic  health  proposal 
would  further  restructure  the  benefit 
package  and  modify  beneficiary  cost- 
sharing  provisions. 

Comment:  One  commenter,  noting  our 
statement  that  cost-sharing 
requirements  would  be  restructured 
under  the  proposed  catastrophic  benefit 
legislation,  urged  us  to  reduce  the 
amount  of  inpatient  hospital  payments 
borne  by  beneficiaries  to  preprospective 
payment  levels  if  the  legislation  is  not 
enacted. 

Response:  We  appreciate  the 
commenter's  concern  that,  because  of 
declines  in  the  average  length  of  stay, 
the  inpatient  deductible  and 
coinsurance  requirement  have  risen  to  a 
higher  percent  of  the  average  cost  of  a 
hospital  stay.  However,  as  noted  above, 
we  believe  that  this  problem  has  been 
resolved  by  the  changes  made  by 


section  9301  of  Pub  L.  99-509  and  by  the 
fact  that  recent  evidence  indicates  that 
the  average  length  of  stay  is  no  longer 
decreasing.  Nevertheless,  we  are 
reviewing  the  Medicare  cost-sharing 
requirements,  and  if  the  catastrophic 
health  insurance  legislation  is  not 
enacted,  we  will  explore  ways  to 
mitigate  the  amount  of  payment  made 
by  beneficiaries,  consistently  with 
budgetary  concerns. 

2.  Evaluating  the  Results  of  PRO  Quality 
of  Care  Review  [Recommendation  No. 
19) 

Recommendation:  The  Secretary 
should  promptly  initiate  a 
comprehensive  evaluation  of  PRO 
quality  of  care  review  activities  and 
findings.  The  evaluation  should  assess 
the  impact  on  quality  of  care  of 
preadmission,  admission,  transfer,  and 
readmission  re\  lew  activities.  The  PRO 
findings  concerning  quality  of  the 
services  furnished  during  an  admission 
and  the  health  outcome  of  the  episode  of 
care  should  also  be  evaluated.  ProPAC 
is  aware  that  the  Super-PRO  is  auditing 
and  validating  PRO  review  activities. 
However,  ProPAC  does  not  believe  that 
this  effort  can  substitute  for  a 
comprehensive  evaluation  of  the  extent 
to  which  PROs  are  identifying, 
assessing,  and  correcting  problems 
related  to  quality  of  care. 

Response  in  the  Proposed  Rule:  We 
have  an  extensive  and  comprehensive 
system  in  place  to  evaluate  the 
credibility  of  PRO  review  decisions, 
including  those  related  to  quality  of 
care.  ProPAC  does  not  consider  the 
"Super-PRO"  evaluation  of  PRO  medical 
determinations  to  be  sufficient  to 
monitor  PRO  findings.  We  agree  that  the 
"Super-PRO"  alone  is  not  sufficient. 
However,  if  the  "Super-PRO"  results  are 
viewed  in  the  context  of  other 
evaluation  activities,  we  believe  that  we 
are  adequately  assessing  PRO 
performance  in  the  area  of  quality  of 
care  review.  We  believe  ProPAC's 
recommendation  would  result  in  a 
duplicative  evaluation  effort. 

Comment:  One  commenter  was 
concerned  that  use  of  the  "Super-PRO" 
to  audit  and  validate  PRO  review 
activities  was  not  a  substitute  for  a 
comprehensive  review  and  evaluation  of 
the  PROs  to  determine  the  extent  to 
which  PROs  are  identifying,  assessing, 
and  correcting  problems  related  to 
quality  of  care. 

Response:  We  agree  with  the 
commenter's  concern  that  the  impact  of 
PRO  review  on  the  patterns  of  quality  of 
care  should  be  the  focus  of  a  substantial 
evaluation  and  we  have  begun  such  a 
process,  Section  9353(c)(3)  of  Pub.  L  99- 


509  requires  that  we  identify  methods 
that  are  available  to  PROs  to  identify 
cases  that  are  more  likely  than  others  to 
be  associated  with  substandard  quality 
of  care.  These  methods  could  indude 
statistical  profiling  (now  required  of  ail 
PROs)  of  practice  patterns  of  physicians 
and  providers  and  of  DRG  assignments, 
and  subsequent  identification  of  areas 
on  which  to  focus  review.  We  have 
provided  funds  to  several  PROs  to 
develop  a  clinical  data  base  and. 
eventually,  a  means  of  screening  out 
cases  (or  patterns  of  cases)  that  are  not 
likely  to  be  quality  of  care  problems. 
The  data  produced  by  these  two 
activities  can  then  be  used  to  compare 
patterns  of  care  both  before  and  after 
i'RO  intervention. 

In  addition,  the  198i>-19«3  PRO  Scope 
of  Work  requires  that  PROs  use 
definitive  quality  of  care  methodologies, 
including  generic  quality  screens.  Our 
tiata  analysis  at  the  end  of  the  current 
contract  period  should  enable  us  to 
evaluate  the  impact  of  those  screens  in 
terms  of  confirmation  of  qualify  of  care 
problems,  to  determine  whether  patterns 
exist,  and  to  establish  whether  trends 
are  present. 

PRO  performance  will  be 
comprehensively  evaluated  by  us  and 
the  results  will  be  used  in  making 
decisions  or  contract  renewals.  We  are 
developing  a  procedure  to  release  these 
data  to  the  public. 

C  DRG  Classification  and  Weighting 

Fjctors 

Additional  Payment  for  Magnetic 
Resonance  Imaging  (.VlRl)  Scans 
(Recommendation  No.  27j 

Recommendation:  For  a  three-year 
period,  Medicare  should  pay  hospitals 
an  additional  amount  to  reflect 
operating  costs  for  each  covered 
magnetic  resonance  imaging  (MRI)  scan 
perfonned  on  an  inpatient  Medicare 
beneficiary  in  a  prospective  pavinent 
hospital.  The  add-on  payment  should  be 
calculated  by  the  Secretary  each  year  to 
reflect  both  changes  in  the  average  cost 
of  an  efficiently  produced  scan  and  the 
degree  to  which  MRI  substitutes  for 
other  hospital  procedures. 

Response  in  the  Proposed  Rule:  We 
recognize  ProPAC's  concern  that  the 
current  payment  methodology  may  act 
as  a  disincentive  to  the  widespread  use 
of  MRI  technology.  However,  we  regard 
this  concern  as  anticipatory,  since  there 
is  no  evidence  that  hospitals  furnishing 
MRI  are  losing  money  under  the 
prospective  payment  system.  On  the 
contrary,  the  hospitals  most  likely  to  be 
furnishing  MRI  services  are  urban 
teaching  hospitals;  that  is.  the 
institutions  that  have  been  faring  the 


best  under  the  prospective  payment 
system.  We  have  always  held  that  one 
of  the  basic  tenets  of  a  system  built  on 
averages  is  that  payments  would  not 
cover  costs  in  all  cases  and  that  excess 
payments  on  some  cases  would  offset 
losses  in  other  cases. 

Wfe  die  concerned  that  there  will  be 
numerous  technological  advances  in  the 
future  that  would  be  similar  to  MRI;  that 
is,  several  DRCs  would  be  affected  by 
the  changes.  If  we  begin  to  unbundle  the 
prospective  payment  rate  to  provide 
add-on  payments  in  that  manner,  the 
basic  concept  of  prospective  payments 
on  a  discharge  basis  would  be 
undermined. 

We  are,  however,  giving  the  issue 
further  study.  Unique  ICl>-9-CM  codes 
for  MRI  services  were  approved 
effective  October  1, 1986.  From  these 
data,  we  will  be  able  to  evaluate  the 
issue  more  thoroughly  in  the  upcoming 
months.  If  we  find  that  the  current 
prospective  payment  methodology 
adversely  affects  the  quality  of  care,  we 
will  consider  alternative  payment 
options,  including  add-ons. 

Comment:  Several  commenters 
supported  the  concept  of  an  add-on 
payment  for  MRI  cases.  The  commenters 
noted  that  this  type  of  payment  is 
necessary  to  encourage  diffusion  of  this 
new  technology  and  to  ensure  that  MRI 
scans  are  made  available  to  those 
beneficiaries  who  need  them. 

Response:  As  we  stated  in  the 
proposed  rule,  although  we  are  not 
providing  an  add-on  payment  for  MRI, 
we  have  approved  unique  ICD-&-CM 
codes  for  MRI  procedures  in  order  to 
evaluate  the  adequacy  of  payment.  We 
believe  that  add-on  payments  for  new 
technology,  including  MRI,  should  be 
made  in  only  the  most  compelling  cases. 
Approval  of  an  add-on  for  one 
technology  would  set  a  precedent  that 
would  encourage  subsequent  petitions 
for  additional  payments  for  other 
technologies.  Further,  as  we  discussed 
in  the  proposed  rule,  add-ons  for  MRI 
would  undermine  one  of  the  basic  tenets 
of  the  prospective  payment  system;  that 
is,  that  the  payment  level  made  for  each 
case  is  based  on  an  average.  Finally,  it 
is  not  the  function  of  the  prospective 
payment  system  either  to  encourage  or 
to  discourage  the  diffusion  of  new 
technologies, 

VTI.  Other  Required  Information 

A.  Effective  Dates 

The  effective  date  of  this  final  rule 
(including  the  addendum  and 
appendixes]  is  October  1,  1987.  The 
following  change  is  effective  beginning 
with  cost  reporting  periods  beginning  on 
or  after  October  1,  1987:  Section 


412.92(e)(2)(ii)— Special  treatment:  Sole 
community  hospitals. 

B.  Paperwork  Reduction  Act 

This  final  rule  does  not  impose 
information  collection  requirements. 
Consequently,  it  need  not  be  reviewed 
by  the  Executive  Office  of  Management 
and  Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501-3511). 

List  of  Subjects 

42  CFR  Part  405 

Administrative  practice  and 
procedure.  Health  facilities.  Health 
professions,  Kidney  diseases, 
Laboratories.  Medicare.  Nursing  homes. 
Reporting  and  recordkeeping 
requirements,  Rural  areas.  X-rays. 

42  CFR  Part  412 

Health  facilities,  Medicare. 

42  CFR  Part  413    I 

Administrative  practice  and 
procedure.  Health  facilities.  Health 
professions.  Kidney  diseases. 
Laboratories,  Medicare.  Nursing  homes. 
Reporting  and  recordkeeping 
requirements.  Rural  areas.  X-rays. 

42  CFR  Part  466 

Competitive  medical  plans  (CMPs), 
Grant  programs — health.  Health  care. 
Health  facilities.  Health  maintenance 
organizations  (HMOs),  Health 
professions.  Peer  Review  Organizations. 

42  CFR  Chapter  IV  is  amended  as 
follows: 

Chapter  IV— Health  Care  Financing 
Administration         i 

Department  of  Health  and  Human  Services 
Subchapter  B— Medicare  Programs 

I.  Part  405,  Subpart  E  is  amended  as 

follows: 

PART  405— FEDERAL  HEALTH 
INSURANCE  FOR  THE  AGED  AND 
DISABLED  I 

Subpart  E— Criteria  for  Determination 
of  Reasonable  Charges; 
Reimbursement  for  Services  of 
Hospital  Interns.  Residents,  and 
Supervising  Physicians 

A.  The  authority  citation  for  Subpart  E 
continues  to  read  as  follows: 

Authority:  Sees.  1102.  1814(b).  1832,  1833(a), 
1842(b)  and  (h),  186!(b)  and  (v),  1862(a)(14), 
1866(a).  1871.  1881.  1686.  1887.  and  1889  of  the 
Social  Security  Act  as  amended  (42  L'.S.C. 
1302. 1395f(b).  1395k.  13951(a),  1,395u(b)  and 
(h).  1395x(b)  and  (v).  1395y(a)(14).  1395cc(a). 
1395hh.  1395rr.  1395ww.  1395xx.  and  139522). 


UM  I 
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§  405.553    [Amended] 

B.  In  §  405.553,  in  paragraph  (b)(4),  the 
phrase  "a  cost  reporting  period 
beginning  on  or  after  October  1.  1984 
and  before  October  1. 1987."  is  revised 
to  read  "cost  reporting  periods 
beginning  on  or  after  October  1,  1984 
through  any  part  of  a  cost  reporting 
period  occurring  before  January  1,  1989  " 

II.  Part  412  is  amended  as  follows: 

PART  412— PROSPECTIVE  PAYMENT 
SYSTEM  FOR  INPATIENT  HOSPITAL 
SERVICES 

A.  The  authority  citation  for  Par!  412 
continues  to  read  as  follows: 

Authority:  Sees.  1102,  1122.  18~1,  and  1886 
of  the  Social  Security  Act,  as  amended  (42 
U.S.C.  1302,  1320a-l,  1395hh,  and  1395ww) 

B.  Subpart  A  is  amended  as  follows: 
Subpart  A — General  Provisions 

§412.1     [Amended] 

1.  a.  In  §  412.1(a),  in  the  third 
sentence,  the  phrase  "and  before 
October  1, 1987,"  is  revised  to  read 

'through  any  part  of  a  cost  reporting 
period  occurring  before  January  1, 
1989,". 

b.  In  §  412.1(b),  a  new  sentence  is 
added  at  the  end  of  the  paragraph  to 
read  "Subpart  K  describes  how  the 
prospective  payment  system  is 
implemented  for  hospitals  located  in 
Puerto  Rico." 

§412.2    [Amended] 

2.  In  §  412.2(dl(5),  the  phrase  "and 
before  October  1, 1987,"  is  revised  to 
read  "through  any  part  of  a  cost 
reporting  period  occurring  before 
January  1,  1989,", 

C.  In  Subpart  B,  §  412.23(f)  is  revised 
to  read  as  follows: 

Subpart  B— Hospital  Services  Subject 
to  and  Excluded  from  the  Propectlve 
Payment  System 

§412.23    Excluded  hospitals: 
Classifications. 

***** 

(f)  Hospitals  outside  the  50  Slates,  the 
District  of  Columbia,  or  Puerto  Rico.  A 
hospital  is  excluded  from  the 
prospective  payment  system  if  it  is  not 
located  in  one  of  the  fifty  States,  the 
District  of  Columbia,  or  Puerto  Rico. 

*  *  «  •  ■ 

D.  Subpart  D  is  amended  as  follows: 

Subpart  D — Basic  Methodology  for 
Determining  Federal  Prospective 
Payment  Rates 

1.  in  §  412.60,  paragraph  (d)  is 
redesignated  as  paragraph  (e),  a  new 
paragraph  (d)  is  added,  and  newly 


redesignated  paragraph  (e)  is  revised  to 
read  as  follows: 

§  412.60    DRG  classification  and  weighting 
factors. 


{d|  Re\:ew  o^  DRG  assignment.  (1)  A 
hospital  has  60  days  after  the  date  of  the 
notice  of  the  initial  assignment  of  a 
discharge  to  a  DRG  to  request  a  review 
of  that  assignment.  The  hospital  may 
submit  additional  information  as  a  part 
of  its  request. 

(2)  The  intermediary  reviews  the 
hospital's  request  and  any  additional 
information  and  decides  whether  a 
change  in  the  DRG  assignment  is 
appropriate.  If  the  intermediary  decides 
that  a  higher-weighted  DRG  should  be 
assigned,  it  must  request  the  appropriate 
PRO  to  review  the  case  to  verify  the 
change  in  DRG  assignment  as  specified 
in  §  466.70(e)(2)  of  this  chapter, 

(3)  Following  the  60-day  period 
described  in  paragraph  (d)(1)  of  this 
section,  the  hospital  may  not  submit 
additional  information  w  ith  respect  to 
the  DRG  assignment  or  otherwise  revise 
its  claim. 

(e)  Revision  of  DRG  classification  and 
weighting  factors.  Beginning  with 
discharges  in  fiscal  year  1988.  HCF.A 
adjusts  the  classifications  and  weighting 
factors  established  under  paragraphs  (a) 
and  (b)  of  this  section  at  least  annually 
to  reflect  changes  in  treatment  patterns, 
technology,  and  other  factors  that  may 
change  the  relative  use  of  hospital 
resources. 

2.  In  §  412.63,  text  is  added  to 
paragraph  (f)  to  read  as  follows: 

§412.63    Federal  rates  for  fiscal  years 
after  Federal  fiscal  year  19B4. 

•  •  •  •  • 

(f)  Applicable  percentage  change  for 

fiscal  year  J9S8.  The  applicable 

percentage  change  for  fiscal  year  1988  is 

the  percentage  increase  in  the  market 

basket  index  (as  described  in 

§  413.40(cl(3)lii]  minus  2.0  percentage 

points. 

***** 

E.  Subpart  E  is  amended  as  follows: 

Subpart  E— Determination  of 
Transition  Period  Payment  Rates 

§412.71     lAmendedl 

1.  In  §  412,:'lib)i8).  the  phrase 
"October  1,  1984,  and  before  October  1, 

1987,"  is  revised  to  read  "on  or  after 
October  1, 1984  through  any  part  of  a 
cost  reporting  period  occurring  before 
January  1,  1989,". 

2.  In  §  412.73,  text  is  added  to  a  new 
paragraph  [c)(5)  and  reserved  paragraph 
(c)(6)  is  removed  to  read  as  follows: 


§  412.73    Determination  of  the  hospital- 
specific  rate. 

•  >  >  •  « 

(c)  Updating  base-year  costs. 

***** 

(5)  For  Federal  fiscal  year  1988  and 

following.  For  purposes  of  determining 
the  prospective  payment  rates  for  sole 
community  hospitals  under  §  412.92(d), 
the  base-year  cost  per  discharge 
continues  to  be  updated  each  Federal 
fiscal  year  as  follows: 

(i)  For  Federal  fiscal  year  1988.  the 
update  factor  is  the  percentage  increase 
in  the  market  basket  index  (as  described 
in  §  413.40(c)(3)(ii))  minus  2.0  percentage 
points. 

(ii)  For  Federal  fiscal  years  1989  and 
following,  the  update  factor  is 
determined  using  the  methodology  set 
forth  in  §  412.63(g)(1)  through  (g)(3). 
*         *        «         •         « 

F.  Subpart  G  is  amended  as  follows: 

Subpart  G — Special  Treatment  of 
Certain  Facilities 

1.  In  §  412.92,  the  introductory  text  of 
paragraph  (e)(2)  is  republished  and 
paragraph  (e)(2)(ii),  the  introductory 
language  of  paragraph  (e)(3),  and 
paragraph  (e)(3)[i)  are  revised  to  read  as 
follows: 

§412.92    Special  treatment:  Sole 
community  hospitals. 

***** 

(e)  Additional  payments  to  sole 
community  hospitals  experiencing  a 
significant  volume  decrease  during  the 
transition  period.  '  '  ' 

(2)  To  qualify  for  a  payment 
adjustment  on  the  basis  of  a  decrease  in 
discharges,  a  sole  community  hospital 
must — 

•  a  *  •  * 

(ii)  Show  that  the  decrease  is  due  to 
circumstances  beyond  the  hospital's 
control. 

(3)  HCFA  determines  a  lump  sum 
adjustment  amount  not  to  exceed  the 
difference  between  the  hospital's 
Medicare  inpatient  operating  costs  and 
the  hospital's  total  DRG  revenue  based 
on  DRG-adjusted  prospective  payment 
rates  (including  outlier  payments 
determined  under  Subpart  F  of  this  part 
and  additional  payments  made  for 
hospitals  that  serve  a  disproportionate 
share  of  low-income  patients  as 
determined  under  §  412,106  and  for 
indirect  medical  education  costs  as 
determined  under  §  412.118).  In 
determining  the  adjustment  amount, 
HCFA  considers — 

(i)  The  individual  hospital's  needs  and 
circumstances,  including  the  reasonable 
cost  of  maintaining  necessary  core  staff 


I 

33058       Federal  Register  /  Vol.  52.  No.  169  /  Tuesday.  September  1.  1987  /  Rules  and  Regulations 


and  services  in  view  of  minimum 
staffing  requirements  imposed  by  State 
agencies: 


2.  In  §  412.96(c)(1).  the  introductory 
!-inguage  is  revised  to  read  as  follows; 

i  412.96     Special  treatment:  Relenat 
centers. 


[c]  Alternative  criteria.'   *   * 
(1)  Case-mix  index.  HCFA  sets  forth 
".H'.iona!  and  regional  case-mix  index 
values  in  each  year's  annual  notice  of 
prospective  paymen'  nites  published 
under  §  412.8(b).  The  .methodology 
HCFA  uses  to  calculate  these  criteria  is 
described  in  paragraph  (g)  of  this 
section.  The  case-mix  index  value  to  be 
used  for  an  individual  hospital  in  the 
determination  of  v/hether  it  meets  the 
case-mix  index  criteria  is  that  calculated 
by  HCF.A.  from  the  hospital's  own  billing 
records  for  medicare  discharges  as 
processed  by  the  fiscal  intermediary  and 
submitted  to  HCF.-X.  The  hospital's  case- 
-!iix  index  for  discharges  (not  including 
discharges  from  distinct  part  units 
excluded  from  the  prospective  payment 
system  under  Sabparl  B  of  this  part) 
during  the  Federal  fiscal  year  that  ended 
one  year  prior  to  the  beginning  of  the 
cost  reporting  period  for  which  the 
hospital  is  seeking  referral  center  status 
must  be  at  least  equal  to — 


G.  In  Subpart  H.  5  412.113  is  amended 
as  follows: 

Subpart  H— Payments  to  Hospitals 
under  the  Prospective  Payment 
System 

§412.113     (Amended) 

In  §  412.1  i3(ci,  the  phrase  "and  before 
October  1, 1987,"  is  revised  to  read 
■  through  any  part  of  the  cost  reporting 
period  occurring  before  January  1. 
1989.". 

H.  A  new  Subpart  K  is  added  to  read 
as  follows: 

Subpart  K— Prospective  Payment  System 
for  Hospitals  Located  in  Puerto  Rico 

1 1 :  J(XJ    General  provisions. 

4i2  2C4    Payments  to  hospitals  located  in 

Puerto  Rico. 
412  206    Puerto  Rico  rates  for  Federal  fi.scal 

ypar  1988. 
412  210     Puerto  Rico  rates  for  fiscal  years 

after  Federal  fiscd!  year  1988. 
412.212    Nauonal  rate 
412.220     Special  treatment  of  certain 

huspitdls  located  m  Puerto  Rico. 


Subpart  K— Prospective  Payment 
System  for  Hospitals  Located  In 
Puerto  Rico 

§  4 1 2.200     General  provisions. 

Beginning  with  discharges  occurring 
on  or  after  October  1, 1987,  hospitals 
located  in  Puerto  Rico  are  subject  to  the 
rules  governing  the  prospective  payment 
system.  Except  as  provided  in  this 
subpart,  the  provisions  of  Subparts  A.  B, 
C.  F,  G,  and  H  of  this  part  apply  to 
hospitals  located  in  Puerto  Rico.  Fjccept 
for  §  412.60,  which  deals  with  DRG 
classification  and  weighting  factors,  the 
provisions  of  Subpart  U  and  E,  which 
describe  the  methodology  used  to 
determine  prospective  payment  rates  for 
hospitals,  do  not  apply  to  hospitals 
located  in  Puerto  Rico.  Instead,  the 
methodology  for  determining 
perspective  payment  rates  for  these 
hospitals  is  set  forth  in  §§  412.204 
through  412.212. 

§  412.204     Payments  to  tiospttals  located  in 
Puerto  Rico. 

Payments  to  hospitals  located  in 
Puerto  Rico  that  are  paid  under  the 
prospective  payment  system  are  equal 
to  the  sum  of  — 

(a)  75  percent  of  the  Puerto  Rico 
prospective  payment  rate,  as  determined 
under  §  412.208  or  §  412.210;  and 

(b)  25  percent  of  a  national 
prospective  payment  rale,  as  determined 
under  §  412.212. 

§  412.208     Puerto  Rico  rates  for  Federal 
fiscal  year  1938. 

(a)  General  rule.  HCFA  determines 
the  Puerto  Rico  adjusted  DRG 
prospective  payment  rate  for  each 
inpatient  hospital  discharge  occurring  in 
Federal  fiscal  year  1988  for  a 
prospective  payment  hospital.  These 
rates  are  determined  as  described  in 
paragraphs  (b)  through  (i)  of  this  section. 

(b)  Determining  target  amounts.  For 
each  hospital  subject  to  the  prospective 
payment  system.  HCFA  determines  the 
Medicare  target  amount,  as  described  in 
§  413.40(c)  of  this  chapter,  for  the 
hospital's  cost  reporting  period 
beginning  in  fiscal  year  1987.  Revisions 
in  the  target  amounts  made  subsequent 
to  establishment  of  the  standardized 
amounts  under  paragraph  (d)  of  this 
section  do  not  affect  the  standardized 
amounts. 

(c)  Updating  the  target  amounts  for 
fiscal  year  1968.  HCFA  updates  each 
target  amount  determined  under 
paragraph  (b)  of  this  section  for  fiscal 
year  1988  by  prorating  the  applicable 
percentage  increase  (as  defined  in 

§  412.63(f]  of  this  chapter)  for  fiscal  year 
1988  to  the  midpoint  of  fiscal  year  1988 
(April  1,  1988). 


UM  I 


(d)  Standardizing  amounts.  HCF.A 
standardizes  the  amount  updated  under 
paragraph  (c)  of  this  section  for  each 
hospital  by — 

(1)  Adjusting  for  variations  in  case 
mix  among  hospitals: 

(2)  Excluding  an  estimate  of  indirect 
medical  education  costs; 

(3)  Adjusting  for  area  variations  in 
hospital  wage  levels:  and 

(4)  Excluding  an  estimate  of  the 
payments  for  hospitals  tha^  serve  a 
disproportionate  share  of  low-income 
patients. 

(e)  Computing  urban  and  rural 
averages.  HCFA  computes  separate 
discharge-weighted  averages  of  the 
standardized  amounts  determined  under 
paragraph  (d)  of  this  section  for  urban 
and  rural  hospitals  in  Puerto  Rico. 

(f)  Geographic  classifications.  (1)  For 
purposes  of  paragraph  (e)  of  this  section, 
the  following  definitions  apply: 

(i)  The  term  "urban  area"  means  a 
Metropolitan  Statistical  Area  (MAS),  as 
defined  by  the  Executive  Office  of 
Management  and  Budget. 

(ii)  The  term  "rural  area  "  means  any 
area  outside  an  urban  area. 

(2)  A  hospital  classified  as  rural  is 
deemed  to  be  urban  and  receives  the 
urban  Puerto  Rico  payment  amount  if 
the  county  in  which  it  is  located  meets 
the  following  criteria: 

(i)  At  least  95  percent  of  the  perimeter 
of  the  rural  county  is  contiguous  with 
urban  counties. 

(ii)  The  county  was  reclassified  from 
an  urban  area  to  a  rural  area  after  April 
20, 1983.  as  described  in 
§  412.62(f)(l)(iv). 

(iii)  At  least  15  percent  of  employed 
workers  in  the  county  commute  to  the 
central  county  of  one  of  the  adjacent 
MSAs. 

(g)  Reducing  for*  value  of  outlier 
payments.  HCFA  reduces  each  of  the 
average  standardized  amounts 
determined  under  paragraphs  (c) 
through  (e)  of  this  section  by  a 
proportion  equal  to  the  proportion 
(estimated  by  HCF.A.)  of  the  total 
amount  of  payments  based  on  DRG 
prospective  payment  rates  that  are 
additional  payments  to  hospitals  located 
in  Puerto  Rico  for  outlier  cases  under 
Subpart  F  of  this  part. 

(h)  Computing  Puerto  Rica  rates  for 
urban  and  rural  hospitals.  For  each 
discharge  classified  within  a  DRG, 
HCFA  establishes  a  Puerto  Rico 
prospective  payment  rate,  as  follows: 

(1)  For  hospitals  located  in  an  urban 
area,  the  rate  equals  the  product  of — 

(i)  The  average  standardized  amount 
(computed  under  paragraphs  (c)  through 
(g)  of  this  section)  for  hospitals  located 
in  an  urban  area;  and 
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(ii)  The  weighting  factor  determined 
under  §  412.60(b)  for  that  DRG. 

(2)  For  hospitals  located  in  a  rural 
area,  the  rate  equals  the  product  of — 

(i)  The  average  standardized  amount 
(computed  under  paragraphs  (c)  through 
(g)  of  this  section)  for  hospit.^ls  located 
in  an  urban  area;  and 

(ii)  The  weighting  factor  determined 
under  §  412.60(b)  for  that  DRG. 

(i)  Adjusting  for  different  area  wage 
levels.  HCFA  adjusts  the  proportion  (as 
estimated  by  HCF.-X  from  time  to  tm>e) 
of  Puerto  Rico  r-'A'-s  computed  under 
paragraph  (h)  of  this  section  that  are 
attributable  to  wages  and  labor-related 
costs,  for  area  differences  in  hospital 
wage  levels,  by  a  factor  (established  by 
HCFA)  reflecting  the  relative  hospital 
wage  level  in  the  geographic  area  of  the 
hospital  compared  to  the  national 
average  hospital  wage  level. 

§  412.210     Puerto  Rico  rates  for  fiscal 
years  after  Federal  fiscal  year  19S8. 

(a)  Genera!  rule.  (1)  HCFA  determines 
the  Puerto  Rico  adjusted  prospective 
payment  rate  for  each  inpatient  hospital 
discharge  occur.nng  in  a  Federal  fiscal 
year  after  fiscal  year  1988  that  involves 
inpatient  hospital  services  of  a  hospital 
in  Puerto  Rico  subject  to  the  prospective 
payment  system  for  which  payment  may 
be  made  under  Medicare  Part  .\. 

(2)  The  rata  is  determined  for 
hospitals  located  in  urban  or  rural  areas 
within  Puerto  Rico,  as  described  in 
paragraphs  (b)  through  (e)  of  this 
section. 

(b)  Geographic  classifications.  For 
purposes  of  this  section,  the  definitions 
set  forth  in  §  412.208(0  applv- 

(c)  Updating  previous  standardized 
amounts.  HCFA  computes  separate 
average  standardized  amounts  for 
hospitals  in  urban  areas  and  rural  areas 
within  Puerto  Rico  equal  to  the 
respective  average  standardized  amount 
computed  for  fiscal  year  1988  under 

§  412.208(e)— 

(1)  Increased  by  the  applicable 
percentage  change  determined  under 
5  412.63(g):  and 

(2)  Reduced  by  a  proportion  equal  to 
the  proportion  (estimated  by  HCFA)  of 
the  total  amount  of  prospective 
payments  that  are  additional  payment 
amounts  to  hospitals  located  in  Puerto 
Rico  attributable  to  outlier  cases  under 
Subpart  F  of  this  part. 

(d)  Computing  Puen.i  Rico  rates  for 
urban  and  rural  hospitals.  For  each 
discharge  classified  within  a  DRG. 
HCFA  establishes  for  the  fiscal  year  a 
Puerto  Riro  prospective  payment  rate  as 
follows: 

(1)  For  hospitals  located  in  an  urban 
area  in  Puerto  Rico,  the  rate  equals  the 
product  of — 


(i)  The  average  standardize  amount 
(computed  under  paragraph  (c)  of  this 
section)  for  the  fiscal  year  for  hospitals 
located  in  an  urban  area:  and 

(ii)  The  weighting  factor  determined 
under  §  412.60(b)  for  that  DRG. 

(2)  For  hospitals  located  in  a  rural 
area  in  Puerto  Rico,  the  rate  equals  the 
product  of — 

(i)  The  average  standardized  amount 
(computed  under  paragraph  (c)  of  this 
section)  for  the  fiscal  year  for  hospitals 
located  in  a  rural  area:  and 

(ii)  The  weighting  factor  (determined 
under  §  412.6G(b))  for  that  DRG. 

(e)  Adjusting  for  different  area  wage 
levels.  HCFA  adjusts  the  proportion  (as 
estimated  by  HCFA  from  time  to  time) 
of  Puerto  Rico  rates  computed  under 
paragraph  (d)  of  this  section  that  is 
attributable  to  wages  and  labor-related 
costs  for  area  differences  in  hospital 
wage  levels  by  a  factor  (established  by 
HCFA)  reflecting  the  relative  hospital 
wage  level  in  the  geographic  area  of  the 
hospital  compared  to  the  national 
average  hospital  wage  level. 

§412.212     Kational  rate. 

(a)  Gonerul  rule.  For  purposes  of 
payment  to  hospitals  located  in  Puerto 
Rico,  the  national  prospective  payment 
rate  is  determined  as  described  in 
paragraphs  (b)  through  (d)  of  this 
section, 

(b)  Computing  a  national  average 
standardized  amount.  HCFA  computes  a 
discharge-weighted  average  of  the — 

(1)  National  urban  adjusted 
standardized  amount  determined  under 
§412.63(i)(l)(i);and 

(2)  National  rural  adjusted  average 
standardized  amount  determined  under 
§412.63(i}(2)(i). 

(c)  Computing  a  national  rote.  For 
each  discharge  classified  within  a  DRG, 
the  national  rate  equals  the  product  of — 

(1)  The  national  average  standardized 
amount  computed  under  paragraph  (b) 
of  this  section;  and 

(2)  The  weighting  factor  (determined 
under  §  412.60(b))  for  that  DRG. 

(d)  Adjusting  for  different  area  wage 
levels.  HCFA  adjusts  the  proportion  (as 
estimated  by  HCFA  from  time  to  time) 
of  the  national  rate  computed  under 
paragraph  (c)  of  this  section  that  is 
attributable  to  wages  and  labor-related 
costs  for  area  differences  in  hospital 
wage  levels  by  a  factor  (established  by 
HCFA)  reflecting  the  relative  hospital 
wage  level  in  the  geographic  area  of  the 
hospital  compared  to  the  national 
average  hospital  wage  level. 

§  412.220     Special  treatrr>enf  of  certain 
hospitals  located  in  Puerto  Rico. 

Subpart  G  of  this  par!  sets  forth  rales 
for  special  treament  of  certain  facilities 


under  the  prospective  payment  system. 
The  following  sections  in  Subpart  G  of 
this  part  do  not  apply  to  hospitals 
located  in  Puerto  Rico; 

(a)  Section  412.92,  sole  community 
hospitals, 

(b)  Section  412.96,  referral  centers. 

III,  Part  413  is  amended  as  follows: 

PART  413— PRINCIPLES  OF 
REASONABLE  COST 
REIMBURSEMENT:  PAYMENT  FOR 
END-STAGE  RENAL  DISEASE 
SERVICES 

A.  The  authority  citation  for  Part  413 
continues  to  read  as  follows: 

Authority;  Sections  1102,  1122,  1814(b). 
1815,  1833(a),  1861(v].  1871.  1881.  and  1886  of 
the  Social  Security  Act  as  amended  (42  U.S.C. 
1302, 1320a-l,  1395f(b},  1395g,  13951(a), 
1395x(v),  1395hh,  1395rr,  and  139Sww). 

B.  In  Subpart  C,  §413.40.  the 
inlroductorv'  text  in  paragraph  (c}(3)(i)  is 
republished  and  text  is  added  to 

paragraph  (c)(3)(i)(C)  to  read  as  follows; 

§  413.40     Ceiling  on  rate  of  hospital  costs 
increases. 

(c)  Procedure  for  establishing  the 
ceiling  (target  amount). 

*  *        *         •         « 

(3)  Target  rate  percentage. 
(i)  The  applicable  target  rate 
percentage  is  determined  as  follows: 

*  *         •        •        • 

(C)  Federal  fiscal  year  1S88.  The 
applicable  target  rate  percentage  for 
cost  reporting  periods  beginning  on  or 
after  October  1, 1987  and  before  October 
1, 1988  is  the  percentage  increase  in  the 
market  basket  index  minus  2.0 
percentage  points. 

a  *  *  *  * 

IV.  Part  466.  Subpart  C  is  amended  as 
follows: 

PART  466— UTILIZATtON  AND 
QUALITY  CONTROL  REVIEW 

Subpart  C— Review  Responsibi<it>es  of 
Utiliza'ton  and  Quality  Control  Peer 
Review  Organizations  (PPOs) 

A.  The  authority  citation  for  Part  466 
continues  to  read  as  follows: 

Authority:  Sees.  1102,  1154,  and  1371  of  the 
Social  Security  Act  (42  U.S.C  1302. 1320c-3, 
and  1395hh). 

B.  In  §  466.70,  paragraph  (e)  is 
amended  by  redesignating  paragraph 
(e)(2)  as  (e)(3)  and  adding  a  new 
paragraph  (e)(2)  to  read  as  follows; 

5  466.70     Statutory  txases.  app«cabittty  and 
provistons. 
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(el  Other  duties  and  functions. 

•  -         •         •         * 

(2)  The  PRO  must  review  every 
change  in  a  DRG  assignment  that  is  a 
result  of  a  review  nidde  under  the 
provisions  of  §  412  W(d)  if  the  change 
results  in  the  assignment  of  a  higher- 
weighted  DRG  and  the  PRO  has  not 
previously  reviewed  the  case.  The  PRO 
must  verify  that  the  diagnostic  and 
procedural  information  supplied  by  the 
hospital  is  substantiated  by  the 
information  in  the  medical  record. 

•  *         *         ■         * 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.773.  Medicare — Hospital 
Insurance  Program) 

Dated:  August  24.  1987. 
William  L.  Roper, 

Administrator,  Health  Care  Financing 
Administration. 

Approved:  August  26,  1987. 
Otis  R.  Bovven, 
Sfcrclary. 

[Editorial  Note. — The  following  addendum 
and  appendixes  will  not  appear  in  the  Code 
of  Federal  Regulations.] 

.Addendum — Schedule  of  Standardized 
.Amounts  Effective  With  Discharges  On 
or  After  October  1,  1987,  and  Update 
Fai  tors  and  Target  Rate  Percentages 
Effective  With  Cost  Reporting  Periods 
Beginning  On  or  After  October  1.  198- 

/  Sur!:niary  and  Background 

In  this  addendum  to  the  final  rule,  we 
are  making  changes  in  the  methods, 
amounts,  and  factors  for  determining 
prospective  payment  rates  for  Medicare 
inpatient  hospital  services.  We  are  also 
setting  forth  the  methods,  amounts,  and 
factors  for  determining  prospective 
payment  rates  for  Medicare  inpatient 
hospital  services  furnished  by  hospitals 
in  Puerto  Rico.  Finally,  we  are  setting 
new  target  rate  percentages  for 
determining  the  rate-of  increase  limits 
(target  amounts)  for  hospitals  and 
hospital  units  excluded  from  the 
prospective  payment  system. 

For  hospital  cost  reporting  periods 
beginning  on  or  after  October  1, 1987, 
except  for  sole  community  hospitals  and 
hospitals  located  in  Puerto  Rico,  each 
hospital's  payment  per  discharge  under 
the  prospective  payment  system  will,  for 
the  first  time,  be  comprised  of  100 
percent  of  the  Federal  rate;  that  is. 
hospitals  will  no  longer  receive  any  part 
of  their  payment  based  on  a  hospital- 
specific  rate  (section  1386(d)(1)(A)  of  the 
Act).  That  section  of  the  Act  also 
requires  that  for  discharges  occurring  on 
or  after  October  1. 1987,  the  Federal 
portion  of  a  hospital's  prospective 
payment  rate  is  based  on  100  percent  of 
the  national  rate,  instead  of  a  blend  of 
regional  and  national  rates. 


Sole  community  hospitals  will 
continue  to  be  paid  on  the  basis  of  a  rate 
per  discharge  composed  of  75  percent  of 
the  hospital-specific  rate  and  25  percent 
of  the  applicable  Federal  regional  rate 
(section  1886{d)(5)(C)(ii)  of  the  Act). 

Effective  with  discharges  occurring  on 
or  after  October  1, 1987,  hospitals  in 
Puerto  Rico  will  be  subject  to  the 
prospective  payment  system  (section 
1886(d)(9)  of  the  Act  as  added  by  section 
9304(a)  of  Pub.  L.  99-509).  However, 
these  hospitals'  payment  per  discharge 
will  be  the  sum  of  75  percent  of  a  Puerto 
Rico  rate  and  25  percent  of  a  national 
rate. 

As  discussed  below  in  section  II,  we 
are  making  clianges  in  the  determination 
of  the  prospective  payment  rates.  The 
changes,  to  be  applied  prospectively, 
will  affect  the  calculation  of  the  Federal 
rates.  Section  II!  sets  forth  our 
determination  of  payment  rates  for 
hospitals  in  Puerto  Rico.  In  section  IV, 
we  discuss  the  various  adjustments 
made  to  the  average  standardized 
amounts  in  order  to  achieve  budget 
neutrality  in  those  areas  in  which  it  is 
required.  Section  V  sets  forth  our 
changes  for  determining  the  rate-of- 
increase  limits  for  hospitals  excluded 
from  the  prospective  payment  system. 
The  tables  to  which  we  refer  in  the 
preamble  to  the  final  rule  are  presented 
at  the  end  of  this  addendum. 

//.  Changes  to  Prospective  Payment 
Rates  and  DRG  Weighting  Factors  for 
FY  1988 

The  basic  methodology  for 
determining  Federal  national 
prospective  payment  rates  is  set  forth  at 
§  412.63.  Below,  we  discuss  the  manner 
in  which  we  are  changing  some  of  the 
factors  or  methodologies  used  for 
determining  the  prospective  payment 
rates.  The  Federal  rate  changes  will  be 
effective  with  discharges  occurring  on  or 
after  October  1, 1987. 

In  summary,  we  are  establishing  the 
FY  1988  national  and  regional  rates  (that 
is,  the  standardized  amounts  set  forth  in 
Table  la  andlb  of  the  addendum)  by — 

•  Restaniiardizing,  with  the  1982 
IICFA  wage  index,  the  hospital  costs 
used  to  establish  the  rates  to  reflect  the 
revisions  wQ  are  making  in  the 
methodology  for  calculating  the  national 
average  hourly  wage; 

•  Computing  average  costs  per  case 
per  hospital  and  adjusting  costs  per  case 
to  exclude  the  effects  of  case  mix, 
indirect  medical  education  costs, 
payment  adjustments  to 
disproporliopate  share  hospitals,  and 
cost-of-livin|  differences  for  Alaska  and 
Hawaii; 

•  Grouping  the  adjusted  operating 
costs  per  ca|e  (labor-related  and 


nonlabor-related)  to  compute  urban  and 
rural,  national  and  regional  average 
standardized  amounts  using  averages 
weighted  by  total  discharges  rather  than 
by  number  of  hospitals: 

•  Updating  the  standardized  amounts 
by  2.7  percent  (that  is,  the  increase  in 
the  market  basket  percentage  minus  2.0 
percentage  points). 

A.  Calculation  of  Adjusted  Standardized 
Amounts 

1.  Standardization  and 
Restandardization  of  Base-Year  Costs. 
Section  1886(d)(2)(A)  of  the  Act  required 
the  establishment  of  base-year  cost  data 
containing  allowable  operating  costs  per 
discharge  of  inpatient  hospital  services 
for  each  hospital.  The  preamble  to  the 
interim  final  rule,  published  September 
1, 1983  (48  PR  39763),  contains  a  detailed 
explanation  of  how  base-year  cost  data 
were  established  in  the  initial 
development  of  standard  amounts  for 
the  prospective  payment  system  and 
how  they  are  used  in  computing  the 
Federal  rates. 

Section  1886(dj(2](C)  of  the  Act 
required  that  the  updated  base-year  per 
discharge  costs  be  standardized  in  order 
to  remove  from  the  cost  data  the  effects 
of  certain  sources  of  variation  in  cost 
among  hospitals.  These  include  case 
mix,  differences  in  area  wage  levels, 
cost  of  living  adjustments,  and  indirect 
medical  education  costs.  We  pioposed 
to  restandardize  the  base-year  costs 
using  the  1982  HCFA  wage  index  to 
reflect  the  change  in  the  methodology 
for  computing  the  national  average 
hourly  wage. 

We  did  not  propose  to  restandardize 
the  base-year  costs  for  the  following: 

•  Case  mix. 

•  Indirect  medical  education  costs. 

•  Cost  of  living  for  Alaska  and 
Hawaii. 

•  Payments  to  hospitals  that  serve  a 
disproportionate  share  of  low-income 
patients. 

a.  Adjustments  for  Variation  in 
Hospital  Wage  Levels.  Section 
1886(d)(2)(C)(ii)  of  the  Act  requires  that 
we  standardize  the  average  cost  per 
case  of  each  hospital  used  to  develop 
tiie  separate  urban  and  rural 
standardized  amounts  for  differences  in 
area  wage  levels.  Therefore,  we  divided 
each  standardized  amount  into  labor 
and  nonlabor  portions,  based  on  the 
labor  and  nonlabor  components  of  the 
hospital  market  basket,  and 
standardized  the  labor  portion  of  the  FY 
1984  standardized  amounts  using  the 
Bureau  of  Labor  Statistics  (BLS's)  area 
wage  index.  For  FY  1986.  we  adopted  a 
new  wage  index  based  on  HCFA  survey 
data,  and  we  restandardized  the  base 
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year  costs  used  to  Cdiculate  the  FY  19fltt 
standardized  amounts  to  account  for  the 
new  wage  index.  We  removed  the  effect 
of  the  previous  standardization  for  each 
hospital's  BLS  wage  index  by 
multiplying  each  hospital's  average  cost 
per  discharge  value  tjy  the  old  index  and 
restandardized  the  amounts  by  dividing 
that  result  by  the  new  HCF.A  wage 
index  (see  50  PR  35692). 

As  discussed  in  section  III  of  the 
preamble,  we  proposed  to  use  a  blended 
HCFA  wage  index  composed  of  two 
separate  wage  indexes  based  on  1982 
and  1984  data,  respectively,  and  to  make 
a  change  in  the  methodology  for 
computing  the  national  average  hourly 
wage,  which  serves  as  the  basis  for 
indexing  the  area  wage  levels.  However, 
the  latter  change  would  result  in  lower 
index  values  for  all  areas  relative  to  the 
national  average  hourly  wage,  since  the 
national  average  hourly  wage  based  on 
the  1932  data  is  higher  using  the 
proposed  methodology.  In  order  for  our 
porposed  change  in  methodology  to 
have  no  adverse  impact  on  level  of 
payments  to  hospitals,  the  base  year 
costs  used  to  cateulate  the  standardized 
amounts  must  be  restandardized  to  take 
into  account  the  effect  on  each  area's 
wage  index  value  of  the  revised 
methodology  for  calculating  the  national 
average  hourly  wage. 

Therefore,  we  proposed  to 
restandardize  the  base  year  costs  that 
were  used  to  calculate  th"?  standardized 
amounts  using  the  1382  HCFA  wage 
index.  We  removed  the  effect  of  the 
previous  standardization  (1982  HCFA 
wage  index  based  on  an  area-weighted 
national  avera^  hourly  wage)  by 
multiplying  each  hospital's  average  cost 
per  discharge  value  by  the  current  1982 
wage  index  and  restandardizing  the 
amount  by  dividing  that  result  by  the 
1982  HCFA  wage  index  recalculated 
using  the  proposed  methodology  for 
computing  the  national  average  hourly 
wage. 

b.  Variations  in  Case  Mix  Among 
Hospitals.  Section  1886(d)(2)(C)(iii)  of 
the  Act  requires  that  the  updated  FY 
1984  amounts  be  standardized  to  adjust 
for  variations  in  case  mix  among 
hospitals.  The  methodology  used  for 
determining  the  appropriate  adjustment 
factor  (that  is,  the  case-mix  index)  is 
explained  in  the  September  1, 1983 
interim  final  rule  (48  FR  39768-39771).  A 
case-mix  index  has  been  calculated  for 


each  hospital  based  on  1981  cost  and 
billing  data. 

Standardization,  necessary  to 
neutralize  inpatient  operating  costs  for 
the  effects  of  variations  in  case  mix,  is 
accomplished  by  dividing  rhe  hospital's 
average  cost  per  Medicare  discharge  by 
that  hospitals  case-mix  index.  Table  3a 
in  the  addendum  to  the  September  1. 
1983  interim  final  rule  (48  FR  39847- 
39870)  contains  the  case-mix  mdex 
values  used  for  this  purpose.  We  did  not 
propose  to  make  any  changes  to  the 
case-mix  index  for  inpatient  operating 
costs  and,  therefore,  did  not 
restandardize  the  updated  amounts  for 
variations  in  case  mix. 

c.  Indirect  Medical  Education  Costs. 
Section  1886(d)(2)(C)(i)  of  the  Act 
requires  that  the  updated  FY  1984 
amounts  be  standardized  for  indirect 
medical  education  costs.  Section 
1886(d)(5)(B)  of  the  Act  provides  that 
prospective  payment  hospitals  receive 
an  additional  payment  for  the  indirect 
costs  of  medical  education.  Section 
9104(a)  of  Pub.  L.  9&-272  revised  section 


1866(d)(5)(B)  of  the  Act  to  change  the 
education  adjustment  factor  used  to 
determine  the  indirect  medical 
education  payment.  Section 
1886(d)(5)(B)  of  the  Act  currently 
specifies  that  the  education  adjustment 
factor  is  approximately  8.1  percent  for 
discharges  occurring  on  or  after  May  1, 
1986  and  before  October  1. 1989.  For 
discharges  occurring  on  or  after  October 
1.  1989.  the  adjustment  factor  is  equal  to 
approximately  8.7  percent.  These  factors 
are  approximations  because  Ihey  are 
applied  on  a  curvilinear  or  variable 
basis,  rather  than  on  a  linear  basis.  An 
adjustment  made  on  a  curvilinear  basis 
reflects  a  nonlinear  cost  relationship, 
that  is,  each  absolute  increment  in  a 
hospital's  ratio  of  interns  and  residents 
to  beds  ciues  not  result  in  an  equal 
proportional  increase  in  costs. 
Therefore,  the  adjustment  factors  are 
only  approximately  8.1  percent  and  8.7 
percent. 

For  discharges  occurring  on  or  after 
May  1, 1986  and  before  October  1. 1989. 
the  indirect  medical  education  factor 
equals  the  following: 
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For  discharges  occurring  on  or  after  October  1. 1989.  the  indirect  medical 
education  factor  equals  the  following: 
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Section  9104(b)  of  Pub.  L.  99-272 
amended  section  1886{d)(2)(C)(i)  of  the 
Act  to  provide  that  the  standardized 
amounts  be  restandardized  to  reflect  the 
changes  made  to  the  payment 
adjustment  for  indirect  medical 
education  costs  under  section  9104(a)  of 
Pub.  L.  99-272.  Therefore,  in  establishing 
the  standardized  amounts  used  to 
determine  the  FY  1987  prospective 
payment  rates,  after  adjusting  each 
hospital's  inpatient  operating  cost  per 
discharge  for  inflation,  differences  in 
area  wage  levels,  and  case  mix.  we 
divided  each  teaching  hospital's  cost  per 
discharge  by  1.0  plus  the  individual 
hospital's  indirect  medical  education 
adjustment  factor  as  computed  using  the 
formula  described  above,  which  section 
1886(d)(5)(B){ii)(I)  of  the  Act  requires  b^ 
used  for  discharges  on  or  after  May  1, 


1986  and  before  October  1, 1989.  We  did 
not  propose  to  restandardize  the  base- 
year  costs  for  FY  1988  for  indirect 
medical  education  costs. 

d.  Cost-of-Living  Factor  for  Alaska 
and  Hawaii.  Section  1886(d)(5)(C)(iv)  of 
the  Act  authorizes  the  Secretary  to 
provide  for  such  adjustments  to  the 
payment  amounts  as  the  Secretary 
deems  appropriate  to  take  into  account 
the  unique  circumstances  of  hospitals 
located  in  Alaska  and  Hawaii. 

Generally,  these  two  States  have 
higher  levels  of  cost  in  comparison  to 
other  States  in  the  nation.  The  high  cost 
of  labor  is  accounted  for  in  the  wage 
index  adjustments  discussed  above. 
However,  the  high  cost  of  living  in  these 
States  also  affects  the  cost  of  nonlabor 
items  (for  example,  supplies  and 
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equipment).  Therefore,  in  order  to 
remove  the  effects  of  the  higher 
nonhibor  costs  from  the  overall  cost 
dcitii  (that  is.  for  standardization 
purposes),  the  nonlabor  portion  of  the 
average  cost  per  Medicare  discharge  in 
hospitals  located  in  Alaska  and  Hawaii 
is  divided  by  an  appropriate  cost-of- 
living  adjustment  factor. 

e.  Costs  for  Hospitals  that  Serve  a 
Disproportionate  Share  of  Low-Income 
Patients.  Section  1886(d)(2)(C)(iv)  of  the 
Act  provides  that,  effective  with 
discharges  occurring  on  or  after  October 
1.  1986  and  before  October  1,  1989,  the 
updated  amounts  be  standardized  for 
the  estimated  additional  payments  made 
to  hospitals  that  serve  disproportionate 
shares  of  low-income  patients.  That  is. 
the  law  requires  us  to  remove  the  effects 
of  the  payments  made  to 
disproportionate  share  hospitals  from 
the  costs  used  to  establish  the 
standardized  amounts.  For  discharges 
occurring  on  or  after  October  1. 1989,  we 
will  no  longer  make  such  an  adjustment 
to  take  into  account  the  estimated 
payments  made  to  disproportionate 
share  hospitals,  since  section 
1886(d)[5]lF)  of  the  Act  does  not 
authorize  such  payments  for  discharges 
after  September  30,  1989. 

Therefore,  in  establishing  the 
standardized  amounts  for  FY  1988,  we 
proposed  to  adjust  each 
disproportionate  share  hospital's 
inpatient  operating  cost  per  discharge 
by  adding  1.0  to  the  applicable 
disproportionate  share  payment  factor, 
and  dividing  the  hospital's  cost  per 
discharge  by  that  number.  In  this  way, 
we  removed  the  effect  of  payment 
adjustments  for  disproportionate  share 
hospitals  from  the  standardized 
amounts  as  required  under  section 
1886(d)(2)(C)(iv)oftheAct. 

Under  section  1886(d](5)(F)(iv) 
calculation  of  the  disproportionate  share 
ad|ustment  factor  requires  us  to 
calculate  the  number  of  a  hospital's 
patient  days  attributable  to  Medicare 
beneficiaries  entitled  to  Supplemental 
Security  Income  (SSI),  and  to  non- 
Medicare  beneficiaries  eligible  for 
Medicaid.  In  determining  the 
disproportionate  share  adjustment 
f.ictors  for  purposes  of  standardizing  the 
standardized  amounts,  we  proposed  to 
use  available  data  on  the  percentage  of 
Medicaid  days  from  Medicare  cost 
reports  with  cost  reporting  periods 
beginning  in  Federal  FY  1984,  and  we 
proposed  to  use  the  percentage  of  SSI/ 
Medicare  days  for  FY  1985  derived  from 
matching  FY  1985  SSI  eligibility  files  to 
Medicare  FY  1985  PATBILL  records. 

In  accomplishing  the  standardization, 
we  did  not  take  into  account  any 
payments  to  hospitals  that  qualify  for 


disproportionate  share  payments  based 
on  the  percentage  of  their  revenue  from 
State  and  local  government  sources  for 
indigent  care.  This  is  because  these 
hospitals  must  demonstrate  on  a 
hospital-by-hospital  basis  that  they  meet 
the  criteria  for  a  payment  adjustment. 
We  did  not  know  at  the  time  of  the 
publication  of  the  proposed  rule  how 
many  or  which  hospitals  would 
ultimately  qualify  under  this  provision. 
While  it  was  our  belief  that  the  number 
of  these  hospitals  would  be  small,  and 
therefore  would  not  have  a  significant 
effect  on  the  standardized  rates,  we 
staled  that  we  would  monitor  this 
situation  closely,  and.  to  the  extent 
possible,  present  our  data  and  analysis 
in  the  final  rule.  We  stated  that,  if  a 
larger  number  of  hospitals  than  we 
expected  do  qualify,  we  would  consider 
restandardizing  the  rates  as  a  part  of  the 
final  rule  to  take  account  of  payments  to 
these  hospitels.  However,  currently, 
there  are  still  no  hospitals  that  have 
qualified  for  disproportionate  share 
payments  under  this  provision. 

We  also  noted  in  the  proposed  rule 
that  section  9306(a)  of  Pub.  L.  99-509 
amended  section  1886(d)(5J(F)(v)  of  the 
Act  to  provide  that  a  hospital  that  is 
located  in  a  rural  area  and  has  500  or 
more  beds  also  serves  a  significantly 
disproportionate  number  of  low-income 
patients  for  a  cost  reporting  period  if  the 
hospital  has  a  disproportionate  patient 
percentage  that  equals  or  exceeds  a 
percentage  specified  by  the  Secretary. 
We  stated  in  the  proposed  rule  that  if 
standardization  is  necessary  to  fake  into 
account  additional  payments  as  a  result 
of  that  rulemaking,  we  would  do  it  as 
part  of  this  final  rule.  This  provision  of 
the  law  was  implemented  through  a 
final  rule  that  was  published  in  the 
Federal  Register  on  June  25, 1987  (52  FR 
23832).  In  the  impact  analysis  prepared 
as  a  part  of  that  rule,  we  estimated  that 
only  two  hospitals  would  qualify  as 
disproportionate  share  hospitals  under 
the  rule.  We  have  now  determined  that 
only  one  hospital  will  qualify.  Therefore, 
we  do  not  believe  that  it  is  necessary  to 
make  any  adjustment  to  the  payment 
rates  since  the  effect  is  negligible. 

2.  Grouping  of  Urban/Rural  Averages 
Within  Geographic  Areas.  Under 
section  1886(d)(2)(D)  of  the  Act.  the 
average  standardized  amounts  must  be 
determined  for  hospitals  located  in 
urban  and  rural  areas  of  the  nine  census 
divisions  and  the  nation.  For  FY  1988, 
the  Federal  rates  will  be  comprised  of 
100  percent  of  the  national  rate  (section 
1886(d)(l)(A)(iii)  of  the  Act).  Section 
1886(d)(5)(C)(ii)  of  the  Act  specifies  that 
a  sole  community  hospital's  Federal  rate 
is  based  on  100  percent  of  the  regional 
rate. 
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In  previous  prospective  payment  final 
rules,  Table  1  has  contained  20 
standardized  amounts  (ten  urban 
amounts  and  ten  rural  amounts  which 
are  further  divided  into  labor-related 
and  nonlabor-ralated  portions). 
However,  this  year  we  are  splitting 
Table  1  into  Tables  la  and  lb.  (Table  Ic 
applies  to  Puerto  Rico,  as  discussed 
below.)  Table  la  would  contain  the  two 
national  standardized  amounts  that  are 
applicable  to  most  hospitals.  Table  lb 
would  set  forth  the  18  regional 
standardized  amounts  applicable  to  sole 
community  hosptials.  The  methodology 
for  computing  the  national  average 
standardized  amounts  is  identical  to  the 
methodology  for  determining  the 
regional  amounts,  except  that  the 
national  urban  and  rural  groups  include 
hospitals  from  all  urban  and  all  rural 
geographic  areas,  respectively. 

Currently,  the  average  standardized 
amounts  are  based  on  hospital-weighted 
averages;  that  is,  the  average 
standardized  amount  is  the  average  of 
the  average  standardized  costs  per 
discharge  of  all  hospitals.  As  a  result, 
each  hospital,  regardless  of  its  number 
of  discharges,  has  an  equal  impact  on 
the  average. 

Section  9302(c)  of  Pub.  L.  99-509 
amended  section  1886(d)(3)(A)  of  the 
Act  to  specify  that,  with  respect  to 
discharges  occurring  on  or  after  October 
1.  1987,  urban  and  rural  averages  are  to 
be  computed  on  the  basis  of  discharge- 
weighting  rather  than  hospital- 
weighting.  Under  discharge-weighting, 
the  standardized  amounts  are  based  on 
an  average  derived  by  dividing  total 
costs  by  the  number  of  discharges.  Thus, 
a  hospital  with  a  high  number  of 
discharges  has  a  correspondingly 
greater  impact  on  the  overall  average. 
Section  1886(d)(3)(A)  of  the  Act  also 
specifies  that  appropriate  adjustments 
are  to  be  made  to  ensure  that  average 
standardized  amounts  computed  on  the 
basis  of  discharge-weighting  do  not 
result  in  total  payments  that  are  greater 
or  less  than  the  total  payments  that 
would  have  been  made  had  the  average 
standardized  amounts  been  computed 
on  the  basis  of  hospital-weighting;  that 
is.  this  provision  must  be  "budget 
neutral".  (For  a  detailed  discussion  of 
budget  neturality,  see  section  IV  of  this 
addendum.) 

The  Executive  Office  of  Management 
and  Budget  (EOMB)  has  not  announced 
any  revised  listings  of  the  Metropolitan 
Statistical  Area  (MSA)  and  New 
England  County  Metropolitan  Area 
(NECMA)  designations  that  arc  used  in 
calculating  the  standardized  amounts. 
Therefore,  the  designations  of  MSAs 
and  NECMAs  contained  in  the  wage 
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index  set  forth  in  the  proposed  rule  will 
remain  the  same  for  this  final  rule. 

Comment:  We  received  one  comment 
concerning  discharge-weighting.  The 
commenler  was  concerned  that  using 
discharge-weighting  in  computing  the 
DRG  weighting  factors  is 
disadvantageous  to  hospitals  with  high 
case-mix  index  values.  In  particular,  the 
commenter  noted  that  the  relative 
weights  of  some  high-cost  DRGs,  such  as 
those  for  burn  cases,  have  been 
significantly  reduced  by  the 
rpcalibration. 

Response:  We  believe  that  the 
commenter  has  confused  the  revised 
compulation  of  the  average 
standardized  amounts  with  the 
calculation  of  the  DRG  relative  weights. 
Weighting  the  operating  cost  per  case 
for  eac:h  hospital  in  the  prospective 
payment  system  data  base  by  its  volume 
of  discharges  has  the  effect  of  increasing 
the  average  standardized  amounts 
because  it  gives  greater  weight  to  high- 
volume  hospitals,  which  tend  to  be  more 
expensive.  The  increased  average 
standardized  amounts  are  then 
uniformly  adjusted  to  ensure  budget 
neutrality  of  total  payments  relative  to 
estimated  payments  that  would  have 
been  made  based  on  rates  that  were 
hospital-weighted.  These  adjustments. 
however,  are  limited  to  the  average 
standardized  amounts  and  do  not  enter 
into  either  the  DRG  classification  or  the 
recalibration  of  the  DRG  weights. 

Recalibration  of  the  DRG  relative 
weights,  on  the  other  hand,  is  carried 
out  in  accordance  with  the  steps 
described  in  section  II. B.  of  the 
preamble  of  this  final  rule.  As  described 
in  that  section,  the  relative  weights  are 
normalized.  That  is.  the  average  case 
weight  for  the  FY  1986  MEDPAR  cases 
using  the  revised  DRG  definitions  and 
recalibrated  weighting  factors  is 
computed.  Similarly,  the  average  case 
weight  for  the  PT  1986  discharges  using 
the  current  DRG  definitions  and 
weighting  factors  is  computed.  The  ratio 
of  the  latter  average  case  weight  to  the 
former  is  a  normalization  factor,  which 
is  then  applied  uniformly  to  the  relative 
weights.  Application  of  this 
normalization  factor  ensures  that  the 
average  case  weight  for  the  FY  1986 
MEDPAR  cases  used  is  constant  before 
and  after  reclassification  and 
recalibration.  thus  ensuring  that 
reclassification  and  recalibration  neither 
increase  nor  decrease  estimated 
Medicare  outlays  for  the  set  of  cases  on 
which  the  weights  are  based. 

The  final  relative  weight  for  each 
DRG  represents  the  ratio  of  the  average 
resources  used  io  treat  cases  in  the  DRG 
to  the  average  resources  used  to  treat  all 
Medicare  cases  in  all  DRGs.  Changes  in 


the  weighting  factor  for  each  DRG 
reflect  classification  changes  (if  any 
were  made)  and  the  relationship 
between  changes  in  the  average 
standardized  charges  for  cases  in  each 
DRG  and  changes  in  the  average 
standardized  charges  of  all  other  DRGs. 

With  respect  to  the  commenter's 
particular  concern  with  the  weighting 
factors  of  the  burn  DRGs.  our  data 
indicate  that  the  average  standardized 
charges  for  these  DRGs  have  declined 
from  FY  1984  to  FY  1986.  We  believe 
that  it  is  this  decline  in  charges,  rather 
than  the  change  to  discharge-weighting, 
which  accounts  for  the  weighting  factors 
for  these  DRGs. 

3.  Updating  the  Average  Standardized 

Amounts.  In  accordance  with  section 
1886(d)(3)(A)  of  the  act  as  amended  by 
section  9302(a)(2)  of  Pub.  L.  99-509.  we 
are  proposing  to  update  the  urban  and 
rural  average  standardized  amounts 
using  the  applicable  percentage  increase 
specified  in  section  1886(b)(3)(Bj  of  the 
Act,  as  amended  by  section  9302(a)(1)  of 
Pub.  L  99-509.  The  percentage  increase 
to  be  applied  is  mandated  under  that 
section  of  the  law  as  the  estimated 
increase  in  the  hospital  market  basket 
percentage  minus  2.0  percentage  points. 
The  percentage  change  in  the  market 
basket  reflects  the  average  change  in  the 
price  of  goods  and  services  purchased 
by  hospitals  to  furnish  inpatient  care. 

In  the  September  3. 1986  final  rule,  we 
revised  the  hospital  market  basket  by 
rebasing  to  reflect  1982,  rather  than 
1977.  cost  data,  expanding  the  number  of 
market  basket  cost  categories  from  18  to 
28.  and  modifying  certain  variables  used 
as  the  price  proxies  for  some  of  the  cost 
categories.  For  a  detailed  discussion  of 
this  revision,  see  51  FR  31461-31468. 

When  the  proposed  rule  was 

published,  the  increase  in  the  hospital 
market  basket  was  estimated  at  4.7 
percent.  Therefore,  the  proposed 
applicable  percentage  increase  was  2.7 
percent  (market  basket  percentage 
increase  minus  2.0  percentage  points). 
Thus,  we  proposed  that  the 
standardized  amounts  and  the  hospital- 
specific  rates  (which  for  cost  reporting 
periods  beginning  on  or  after  October  1, 

1987  apply  only  to  sole  community 
hospitals)  be  increased  by  2.7  percent. 

Although  the  update  factor  for  FY 

1988  is  set  by  law.  we  are  required  by 
section  1886(61(41  of  the  Act  to 
recommend  an  appropriate  update 
factor  for  FY  1988.  Under  section 
1886(el(5)  of  the  act.  we  are  required  to 
publish  both  our  proposed  and  final 
recommendations  of  an  update  factor. 
We  published  our  proposed 
recommendation  in  the  Federal  Register 


on  June  11,  1987  (52  FR  22386).  Our  final 
recommendation  is  set  forth  in 
Appendix  B  of  this  final  rule. 

Comment:  We  received  a  number  of 
comments  concerning  the  proposed 
update  factor  of  2.7  percent  (market 
basket  percentage  increase  minus  2.0 
percent).  Many  commenters  supported 
this  update  factor  while  some  believe 
that  the  rates  should  be  increased  by  the 
full  market  basket  increase. 
Commenters  were  also  concerned  that 
we  would  implement  the  proposed 
recommended  update  of  0.75  percent  set 
forth  in  the  June  11, 1987  notice  rather 
than  the  2.7  percent  set  forth  in  the 
proposed  rule. 

Response:  The  percentage  increase  to 
be  applied  to  the  rates  for  FY  1988  is 
mandated  by  section  1886(d)(3)(A)  of  the 
Act  as  amended  by  section  9302(a)(2)  of 
Pub.  L.  99-509.  This  section  of  the  law 
specifies  the  update  for  FY  1988  as  the 
estimated  increase  in  the  hospital 
market  basket  minus  2.0  percentage 
points.  The  most  recent  forecast  of  the 
market  basket  increase  for  FY  1988 
remains  at  4.7  percent.  Therefore,  the 
applicable  percentage  increase  is  2.7 
percent. 

Since  the  update  for  FY  1988  is  set  by 
law.  we  do  not  have  the  authority  to 
apply  a  different  percentage  increase 
from  that  prescribed  in  the  law. 
However,  section  1886(e)(4)  of  the  Act. 
as  amended  by  section  9302(a)(2)(B)  of 
Pub.  L.  99-509,  requires  that  the 
Secretary,  taking  into  consideration  the 
recommendations  of  ProPAC, 
recommend  an  appropriate  update 
factor  for  FY  1988,  which  takes  into 
account  amounts  necessary  for  the 
efficient  and  effective  delivery  of 
medically  appropriate  and  necessary 
care  of  high  quality.  Accordingly,  in  the 
June  11, 1987  notice,  we  recommended 
an  update  of  0.75  percent  for  prospective 
payment  hospitals  and  1.9  percent  for 
hospitals  excluded  from  the  prospective 
payment  system.  We  note  that  these 
updates  are  only  our  recommendations 
and  cannot  be  implemented  without 
Congressional  action.  The  comments  we 
received  in  response  to  our  proposed 
recommendation  are  addressed  in 
Appendix  B  of  this  final  rule. 

Comment:  One  commenter  expressed 
concern  that  the  HCFA  Hospital 
Occupational  Index  used  in  forecasting 
the  hospital  market  basket  increase 
does  not  reflect  the  unique  labor  market 
from  which  hospitals  must  recruit 
workers.  This  is  because  the  labor 
component  of  the  market  basket  is 
measured  using  a  blend  of  hospital  and 
nonhospital  wage  indicators  with 
nonhospital  wages  accounting  for  nearly 
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three-fourths  of  the  luhor  component. 
F'revicuisly  (prior  to  FY  1987).  the  labor 
componL'nt  of  the  market  basket  was 
based  solely  on  hospital  wage  trends. 
This  commenter  recommended  that 
HCFA  revert  to  the  exclusive  use  of 
hospital  industry  wage  data  for  the 
labor  component  c;f  the  market  basket 
and  suggested  the  use  of  the 
Fmployment  Cost  Index  (ECI)  for 
hospitals,  which  was  developed  by  the 
Bureau  of  Labor  Statistics. 

Response.  As  discussed  above,  in  the 
September  3,  1986  final  njle.  we  revised 
the  hospital  market  basket  by  rebasing 
to  reflect  1982,  rather  than  1977,  cost 
data   As  part  of  that  rebasmg.  we 
modified  the  variables  used  as  price 
proxies  for  the  labor  component  of  the 
hospital  market  basket.  We  developed 
the  HCFA  Mospital  Occupational  Index, 
which  uses  a  combination  of  hospital 
and  nonhospital  wage  proxies. 

In  its  April  1,  1985  report  to  the 
Secretary,  ProPAC  expressed  concern 
that  use  of  the  BLS  average  hourly 
earning  index  for  hospitals  used  in  the 
previous  market  basket  did  not 
distinguish  between  changes  in  inflation 
and  changes  in  occupational  mix.  That 
is.  rapid  increases  in  average  hourly 
wages  could  reflect  changes  in  skill'  mix 
instead  of  in  wage  rates.  ProPAC 
suggested  that  a  combination  of  internal 
and  external  (hospital  and  nonhospital) 
proxies  should  be  used  to  measure 
changes  in  wages. 

The  issue  of  whether  to  use  only  an 
internal  wage  proxy  (that  is.  one  based 
exclusively  on  hospital  wage  and  salary 
data)  or  a  combination  of  internal  and 
external  wage  proxies  has  been  debated 
for  some  lime.  The  market  basket  is 
intended  to  measure  prices  actually 
faced  by  the  hospital  industry.  Thus,  for 
labor,  we  wish  to  measure  only  changes 
in  wage  rates,  not  changes  in  the 
composition  of  the  labor  used  by 
hospitals.  In  rebasing  the  market  basket, 
we  decided  to  use  an  external  measure 
in  addition  to  an  internal  measure 
because  the  external  measure  (the 
employment  cost  index]  refiects  changes 
in  the  price  of  wages  only  instead  of 
changes  in  wage  prices  and  labor  mix, 
as  reflected  by  the  internal  measure 
(.Average  Hourly  Earnings  of  Hospital 
Workers). 

We  indicated  in  the  September  3.  1986 
final  rule  that  once  an  employment  cost 
index  specific  to  hospital  workers 
becomes  available  we  would  consider 
using  it  rather  than  the  current  blend  of 
i.ntern.il  and  external  measures  (54  FR 
31465).  .-Xs  the  commenter  noted,  the 
employment  cost  index  for  hospital 
worker  categories  has  been  recently 
developed  by  the  Bureau  of  Labor 
Statis!;cs.  However,  we  believe  its  use 


as  a  measure  of  hospital  labor  price 
changes  is  premature  at  this  time 
because  there  are  not  yet  a  sufficient 
number  of  historical  observations  from 
which  to  base  accurate  forecasts. 

4.  Other  Adjustments  to  the  Average 
Standardized  Amounts — a.  Part  B  Costs. 
Section  1862(a)(14)  of  the  Act  prohibits 
payments  for  nonphysician  services 
furnished  to  hospital  inpatients  unless 
the  services  are  furnished  either  directly 
by  the  hospital,  or  by  an  entity  under 
arrangements  made  by  the  hospital 
under  which  Medicare's  payment  to  the 
hospital  discharges  the  beneficiary's 
liability  to  pay  for  the  services 
furnished. 

In  the  September  3.  1985  final  rule,  we 
increased  the  average  standardized 
amounts  by  ai3  percent  so  that  they 
represent  costs  previously  billed  under 
Part  B  (50  FR  35708).  In  the  September  3, 
1986  final  rule,  we  stated  that  we  were 
making  no  further  adjustments  for  this 
factor  in  FY  1987.  or  in  future  Federal 
fiscal  years,  because  the  appropriate 
adjustment  had  been  built  into  the  FY 
1986  base  (51  FR  31521). 

b.  FICA  Taxes.  Section  1886(b)(6)  of 
the  Act  requites  that  adjustments  be 
made  in  the  base  period  costs  in 
recognition  of  the  fact  that  certain 
hospitals  were  required  to  enter  the 
Social  Security  system  and  begin  paying 
FICA  taxes  as  of  January  1.  1984.  In  the 
September  3. 1985  final  rule,  we 
increased  the  average  standardized 
amounts  by  0.18  percent  to  account  for 
additional  costs  of  payroll  taxes  for 
hospitals  entering  the  Social  Security 
system  (50  FRj  35708).  In  the  September 
3, 1986  final  rcle  we  stated  that  we  were 
making  no  further  adjustments  for  this 
factor  in  FY  1J»87,  or  in  future  Federal 
fiscal  years,  because  the  appropriate 
adjustment  his  also  been  built  into  the 
FY  1986  base. 

c.  Nonphyiician  Anesthetist  Costs. 
Section  1886(|)(5)(E)  of  the  Act  provides 
that  hospital  costs  for  the  services  of 
nonphysician  anesthetists  are  paid  in 
full  as  a  reasonable  cost  pass-through. 
Under  section  2312(c)  of  Pub.  L.  98-369, 
this  pass-through  was  made  effective  for 
cost  reporting  periods  beginning  on  or 
after  October  1, 1984,  and  before 
October  1. 1967.  Section  9320(a)  of  Pub. 
L.  99-509  extfflided  the  period  of 
applicability  of  this  pass-through  so  that 
services  will  continue  to  be  paid  under 
reasonable  cost  for  any  cost  reporting 
periods  (or  parts  of  cost  reporting 
periods)  endiag  before  January  1, 1989 
and  struck  subsection  (E)  effective  on 
that  date. 

In  the  September  3, 1985  final  rule,  we 
noted  that  to  the  extent  an  adjustment 
was  warranted  to  reflect  the  removal  of 
these  costs  from  the  prospective 


payment  rates  for  FY  1985,  it  was 
incorporated  in  the  overall  budget 
neutrality  adjustment  (,iO  FR  35708). 
Therefore,  because  this  adjustment  has 
already  been  built  into  the  FY  1985  base 
from  which  the  FY  1986,  FY  1987.  and 
proposed  FY  1988  rates  are  derived,  we 
did  not  propose  to  make  further 
adjustments  to  the  average  standardized 
amounts  for  FY  1988. 

d.  Indirect  Medical  Education. 
Section  9104(b)  of  Pub.  L.  99-272  added 
section  1886(d)(3)(C){ii)  to  the  Act  to 
provide  that,  effective  for  discharges 
occurring  on  or  after  October  1. 1986,  the 
average  standardized  amounts  be 
further  reduced,  taking  into 
consideration  the  effects  of  the 
standardization  for  indirect  medical 
education  costs  as  described  in  section 
Il.A.l.c.  of  this  addendum.  Specifically, 
for  each  geographic  area  (regional  and 
national,  urban  and  rural),  total 
payments  including  indirect  medical 
education  and  disproportionate  share 
hospital  adjustments,  based  on  payment 
rates  standardized  for  an  8.1  percent 
curvilinear  indirect  medical  education 
factor  and  for  disproportionate  share, 
shall  be  neither  more  nor  less  than  the 
estimated  total  of  payments,  including 
indirect  medical  education  adjustment 
payments  that  would  have  been  made 
based  on  rates  standardized  for  an  11.59 
percent  linear  indirect  medical 
education  factor  and  paid  out  at  8.7 
percent  on  a  curvilinear  basis.  The 
adjustment  is  accomplished  on  a 
regional  basis  in  order  to  reflect 
congressional  intent  that  the  necessary 
calculations  will  not  redistribute 
payments  among  the  regions.  Through 
this  adjustment.  Congress  is  ensuring 
that  total  prospective  payments,  on  a 
regional  basis,  taking  into  consideration 
the  restandardization  of  rates  for 
disproportionate  share  payments  and  for 
a  revised  indirect  medical  education 
payment  factor  of  approximately  8.1 
percent  on  a  curvilinear  basis,  will  equal 
payments  that  would  have  resulted  with 
rates  standardized  for  an  11.59  percent 
linear  indirect  medical  education 
adjustment  factor,  and  payments 
computed  using  an  indirect  medical 
education  factor  of  8.7  percent  applied 
on  a  curvilinear  basis.  For  discharges  on 
or  after  October  1,  1989  (that  is,  after 
that  part  of  the  law  requiring 
disproportionate  share  payments  ceases 
to  be  in  effect),  the  ad|ustment  must  be 
such  as  to  ensure  that  the  system 
savings  resulting  from,  the  changes  to  the 
indirect  medical  education  factor  are 
preserved. 

Therefore,  under  section 
1886(d)(3)(C)(ii)  of  the  Act,  for  FY  1988 
we  proposed  to  adjusi  the  urban  and 
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rural  regional  and  national  standardized 
amounts  to  account  for  indirect  medical 
education  payments.  This  adjustment  is 
made  in  conjunction  with  the  budget 
neutrality  adjustments  (see  section  IV  of 
this  addendum). 

/  Outliers.  Section  1886(d)(5)(A)  of  the 
Act  requires  that,  in  addition  to  the 
basic  prospective  payment  rates, 
payments  must  be  made  for  discharges 
involving  day  outliers  and  may  be  made 
for  cost  outliers.  Section  1886(d)(3)(B)  of 
the  Act  correspondingly  requires  that 
the  standardized  amounts  be  reduced  by 
the  proportion  of  estimated  total  DRG 
payments  attributable  to  estimated 
outlier  payments.  Furthermore,  section 
lvH86(d)(5)iA)(iv)  of  the  Act  directs  that 
outlier  payments  may  not  be  less  than 
five  percent  nor  more  than  six  percent  of 
total  payments  projected  to  be  made 
based  on  the  prospective  payment  rates 
in  any  year.  For  FY  1987.  we  set  the 
outlier  thresholds  so  as  to  result  in 
estimated  outlier  payments  equal  to  five 
percent  of  total  payments. 

Section  g302(b)(l)  of  Pub,  L.  99-509 
amended  section  1886(d)(3)(B)  of  the  Act 
to  require  that,  effective  with  discharges 
occurring  on  or  after  October  1.  1986, 
each  national  and  regional  standardized 
amount  be  reduced  for  hospitals  located 
in  urban  areas  and  for  hospitals  located 
in  rural  areas  based  on  the  estimated 
proportion  of  total  DRG  payments 
attributable  to  outlier  payments  for 
hospitals  in  urban  areas  and  for 
hospitals  in  rural  areas,  respectively. 
Consequently,  instead  of  the  uniform 
five  percent  reduction  factor  applying 
equally  to  all  the  standardized  amounts, 
there  are  now  two  separate  reduction 
fdctors,  one  applicable  to  the  urban 
national  and  regional  standardized 
amounts  and  the  other  applicable  to  the 
rural  national  and  regional  standardized 
amounts.  Rates  for  urban  hospitals, 
which  are  projected  to  receive  outlier 
payments  in  excess  of  five  percent  of 
total  DRG  payments,  are  reduced  by 
that  larger  percentage  (instead  of  by  five 
percent).  Rates  for  rural  hospitals,  which 
are  projected  to  receive  outlier 
payments  of  less  than  five  percent  of 
total  DRG  payments,  are  reduced  by  the 
lower  percentage  (instead  of  by  five 
percent). 

We  proposed  to  continue  to  set  the 
outlier  thresholds  so  as  to  result  in 
estimated  outlier  payments  equal  to  five 
percent  of  total  prospective  payments. 
Therefore,  for  FY  1988,  we  proposed  to 
set  the  day  outlier  threshold  at  the  lesser 
of  23  days  or  2.0  standard  deviations 
and  the  cost  outlier  threshold  at  the 
greater  of  2.0  times  the  prospective 
payment  rate  for  the  DRG  or  $16,000. 

The  proposed  outlier  reduction  factors 
for  FY  1988  were  as  follows: 


Outlier  Reduction  Factors 

Urban:  .94519. 

Rural:  .97246. 

As  indicated  in  section  V.C.  of  the 

preamble  to  this  final  rule,  we  have 
decided,  based  on  comments  received, 
not  to  adopt  certain  charges  in  outlier 
payment  methodologies  that  we  had 
proposed  for  FY  1988,  These  proposed 
changes  affected  the  level  of  the 
proposed  outlier  thresholds  As  a  result 
of  not  implementing  the  proposed 
changes,  as  well  as  the  incorporation  of 
later  charge  data  for  F\'  1986,  we  are 
setting  the  day  outlier  threshold  at  the 
lesser  of  18  days  or  2.0  standard 
deviations  and  the  cost  outlier  threshold 
at  the  greater  of  2.0  times  the 
prospective  payment  rate  for  the  DRG  or 
S14,000. 

The  final  outlier  reduction  factors  for 
FY  1988  are  as  follows: 

Outlier  Reduction  Factors 

Urban:  .94441 
Rural:  .97485 
In  another  document  '  we  are  revising 

the  prospective  payment  system  to 
incorporate  capita!  costs.  Under  the 
provisions  of  that  document,  payments 
may  be  made  for  outliers  as  a  part  of  the 
capital  payment  in  the  same  way  that 
have  been  made  for  inpatient  operating 
costs  since  the  implementation  of  the 
prospective  payment  system.  This  final 
rule  on  capital  costs  contains  the 
methodology,  as  well  as  examples,  of 
how  we  compute  the  capital  component 
of  the  outlier  payment.  This  system  for 
incorporating  capital  will  be  effective 
with  cost  reporting  periods  beginning  on 
or  after  October  1. 1987.  Until  a  hospital 
becomes  subject  to  the  new  capital 
system,  payment  for  outliers  will  be 
made  using  only  the  current 
methodology.  (See  the  examples  in  the 
September  3.  1986  final  rule  (51  FR 
31524).) 

B.  Adjustments  for  Area  Wage  Levels 
and  Co8t-of-Living 

This  section  contains  an  explanation 
of  the  application  of  two  types  of 
adjustments  to  the  adjusted 
standardized  amounts  that  will  be  made 
by  the  intermediaries  in  determining  the 
prospective  payment  rates  as  described 
in  section  D  below.  For  discussion 
purposes,  it  is  necessary  to  present  the 
adjusted  standardized  amounts  divided 
into  labor  and  nonlabor  portions.  Tables 
la  and  lb  contain  the  actual  labor- 
related  and  nonlabor-related  shares  that 
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will  be  used  to  calculate  the  prospective 
payment  rates  for  hospitals  located  in 
the  50  States  and  the  District  of 
Columbia. 

1.  Adjustment  for  Area  Wage  Levels. 
Section  1886(d)(2)(H)  of  the  Act  requires 
that  an  adjustment  be  made  to  the  labor- 
related  portion  of  the  prospective 
payment  rates  to  account  for  area 
differences  in  hospital  wage  levels.  This 
adjustment  is  made  by  the 
intermediaries  by  multiplying  the  labor- 
related  portion  of  the  adjusted 
standardized  amounts  by  the 
appropriate  wage  index  for  the  area  in 
which  the  hospital  is  located.  In  section 
III  of  the  preamble  to  this  final  rule,  we 
discuss  certain  revisions  we  are  making 
to  the  wage  index.  This  index  is  set  forth 
in  Tables  4a  and  4b  of  this  addendum. 

2.  Adjustment  for  Cost  of  Living  in 
Alaska  and  Hawaii.  Section 
1886(d)(5)(C)(iv)  of  the  Act  authorizes  an 
adjustment  to  take  into  account  the 
unique  circumstances  of  hospitals  in 
Alaska  and  Hawaii.  Higher  labor- 
related  costs  for  these  two  States  were 
included  in  the  adjustment  for  area 
wages  above.  For  FY  1988,  the 
adjustment  necessary  for  nonlabor- 
related  costs  for  hospitals  in  Alaska  and 
Hawaii  will  be  made  by  the 
intermediaries  by  multiplying  the 
nonlabor  portion  of  the  standardized 
amounts  by  the  appropriate  adjustment 
factor  contained  in  the  table  below. 

Table  of  cost-of-Living  Adjustment  Factors. 
Alaska  and  Hawaii  Hospitals 

Alaska — All  areas „ 1.25 

tiawaii: 

Oahu 1.225 

Kauai 1.175 

Maui 1.20 

Molokai 1.20 

Lanai „ 1.20 

Hawaii 1.15 

(The  above  factors  are  bas«d  on  data  obtained  from  Iht 
VS.  Office  of  Personnel  Mansgetnent.) 

C.  DRG  Weighting  Factors 

As  discussed  in  section  II  of  the 

preamble  to  this  final  rule,  we  have 
developed  a  classification  system  for  all 
hospital  discharges,  sorting  them  into 
DRGs,  and  have  developed  weighting 
factors  for  each  DRG  that  are  intended 
to  reflect  the  relative  average  "-esource 
consumption  associated  with  each  DRG. 

Table  5  of  section  VI  of  this 
addendum  contains  the  weighting 
factors  that  we  will  use  for  discharges 
occurring  in  FY  1988,  These  factors  have 
been  recalibrated  as  explained  in 
section  II  of  the  preamble. 
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D.  Calculation  of  Prospective  Payment 
Rates  for  FY  1988 

General  Fommla  for  Calculdtion  of 
Prospective  Paymen!  Rates  for  Cost 
ReportiiiR  Penods  Bej^inning  on  or  after 
October  1.  1987  and  Before  October  1.  1988 
Prospective  Payment  Rate  for  all  hospitals 
except  sole  community  hospitals  equals 
Federal  Portion  (100  percent  national  rate) 
Prospective  Payment  Rate  for  Sole 

Community  Hospitals  equals  75  percent  of 
the  hospital-specific  portion  plus  25  percent 
of  the  Federal  portion  (100  percent  regional 
rate] 

1.  Federal  Portion.  For  cost  reporting 
periods  beginning  on  or  after  October  1, 
1987  and  before  October  1,  1988,  except 
for  sole  community  hospitals.  100 
percent  of  the  hospitals  rate  is  the 
hospitals  Federal  rate.  Beginning  with 
discharges  occurring  on  or  after  October 
1,  1987,  the  Federal  rate  is  comprised  of 
1(X)  percent  of  the  Federal  national  rate 
except  for  sole  community  hospitals, 
whose  25  percent  Federal  portion  is 
based  on  the  Federal  regional  rate.  The 
Federal  rates  are  determined  as  follows: 

Step  1 — Select  the  appropriate 
regional  or  national  adjusted 
standardized  amount  considering  the 
type  of  hospital  and  urban  or  rural 
designation  of  the  hospital  (see  Tables 
la  and  lb,  section  VI  of  this  addendum). 

Step  2 — Multiply  the  labor-related 
portion  of  the  standardized  amount  by 
the  appropriate  wage  index. 

Step  3 — For  hospitals  in  Alaska  and 
Hawaii,  multiply  the  nonlabor-related 
portion  of  the  standardized  amount  by 
the  appropriate  cost-of-living  adjustment 
factor. 

Step  A — Sum  the  amount  from  step  2 
and  the  nonlabor  portion  of  the 
standardized  amount  (adjusted  if 
appropriate  under  step  3). 

Step  5 — Multiply  the  final  amount 
from  step  4  by  the  weighting  factor 
corresponding  to  the  appropriate  DRG 
weight  (see  Table  5.  section  VI  of  this 
addendum). 

2.  Hospital-Specific  Portion 
(Applicable  only  to  Sole  Community 
fiospnahl.  The  hospital-specific  portion 
of  the  prospective  payment  rate  is  based 
on  a  hospital's  histoncal  cost 
experience.  For  the  first  cost  reporting 
period  under  prospective  payment,  a 
hospital-specific  rate  was  calculated  for 
each  hospital,  denved  generally  from 
the  following  formula; 

Base  year  costs  per  discharge  divided  by  1981 
case-mix  index  times  updating  factor 
equals  Hospital-specific  rate 

For  sole  community  hospitals,  the 
hospital-specific  portion  equals  75 
percent  of  the  hospital-specific  rate  for 
all  cost  reporting  periods  beginning  on 
or  at"ter  October  1.  1983.  For  each 


subsequent  cjost  reporting  period,  the 
hospital-specific  portion  is  derived  as 
follows; 

Hospital-Specific  Rate  times  Updating  Factor 
times  Blending  Percentage  (75  percent) 
times  DRG  Weight. 

For  a  more  detailed  discussion  of  the 
hospital-specific  portion,  we  refer  the 
reader  to  the  September  1, 1983  interim 
final  rule  (48  FR  39772). 

a.  Updating  the  Hospital-Specific 
Rates  for  Fi'  1988  Cost  Reporting 
Periods.  We  are  increasing  the  hospital- 
speciTic  rates  by  2.7  percent  (market 
basket  percentage  increase  minus  two 
percentage  points)  for  cost  reporting 
periods  beginning  on  or  after  October  1, 
1987.  As  required  by  sections 
1886(bM3)(A)  and  (B)  of  the  Act  (as 
amended  by  section  9302  of  Pub.  L  99- 
509).  this  is  the  same  percentage 
increase  (2.7  percent)  by  which  we  are 
changing  the  Federal  rates  for  FY  1988. 

b.  Calculation  of  Hospital-Specific 
Portion.  For  sole  community  hospital 
cost  reporting  periods  beginning  on  or 
after  October  1, 1987.  the  hospital- 
specific  portion  of  a  hospital's  payment 
for  a  given  discharge  is  calculated  by — 

Step  1 — Multiplying  the  hospital's 
hospital-specific  rate  by  the  applicable 
update  factor  (1,027); 

Step  2 — Multiplying  the  result  in  Step 
1  by  75  percent;  and 

Step  3 — Multiplying  the  ar  junt 
resulting  from  Step  2  by  the  specific 
DRG  weighting  factor  applicable  to  the 
discharge.  The  result  is  the  hospital- 
specific  portion  of  the  FY  1988 
prospective  payment  for  a  given 
discharge  for  a  sole  community  hospital. 

///.  Prospective  Payment  Rates  for 
Hospitals  Located  in  Puerto  Rico 

This  section  contains  an  explanation 
of  how  we  derive  the  adjusted 
standardized  payment  amounts 
applicable  for  FY  1988  for  hospitals 
located  in  Phierto  Rico.  The  methodology 
for  arriving  at  the  appropriate  rate 
structure  is  essentially  prescribed  by 
section  1886(d)(9)  of  the  Act  and  is  set 
forth  in  regulations  in  §§  412.207  through 
412.212. 

A.  Calculation  of  Adjusted  Standardized 
Amounts 

The  Puerto  Rico  adjusted 
standardized  amounts,  which  are  set 
forth  in  Table  Ic.  are  computed  as 
described  below. 

1.  Target  Amounts.  Section 
1886(d)[9](B){i]  of  the  Act  requires  that 
we  determine  the  Medicare  target 
amount  (as  defined  in  section 
1886(b)(3)(A)  of  the  Act)  for  each 
hospital  for  its  cost  reporting  period 
beginning  in  FY  1987.  For  purposes  of 
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computing  the  Puerto  Rico  standardized 
amounts,  we  will  not  consider  revisions 
to  the  target  amounts  subsequent  to 
HCFA's  development  of  those  amounts. 

2.  Updating  for  FY  1988.  Section 
1886(d)(9)(B)(i)  of  the  Act  also  requires 
that  each  target  amount  be  updated  to 
the  midpoint  of  FY  1988  (April  1, 1988) 
by  prorating  the  applicable  percentage 
increase  for  FY  1988  as  defined  in 
section  1886(b)(3)(B)  of  the  Act.  That 
section  of  the  Act  specifies  that  the 
applicable  percentage  increase  for  FY 
1988  is  the  increase  in  the  market  basket 
percentage  minus  2.0  percentage  points, 
that  is,  2.7  percent. 

3.  Standardization  of  the  Target 
Amount.  Section  18861d)(9)(B)(ii)  of  the 
Act  requires  that  the  updated  target 
amount  for  each  hospital  be 
standardized  for  several  variables. 
Standardization  means  the  removal  of 
the  effects  of  certain  sources  of 
variation  in  cost  among  hospitals.  These 
include  case  mix.  differences  in  area 
wage  levels,  payments  for  hospitals  that 
serve  a  disproportionate  share  of  low- 
income  patients,  and  indirect  medical 
education  costs. 

a.  Adjustments  for  Variations  in 
Hospital  Wage  Levels.  Section 
1886(d)(9)(B)(ii)(II)  of  the  Act  requires 
that  the  updated  target  amount  be 
standardized  by  adjusting  for  variations 
among  hospitals  by  area  in  the  average 
area  hospital  wage  level.  Therefore,  the 
target  amount  is  divided  into  labor  and 
nonlabor  portions,  based  on  the  labor 
and  nonlabor  components  of  the 
hospital  market  basket.  The  labor- 
related  portion  is  then  divided  by  the 
appropriate  wage  index  for  the 
geographic  area  in  which  the  hospital  is 
located  to  remove  the  effects  of  local 
wage  differences  from  hospital  target 
amounts. 

As  discussed  in  section  UI  of  the 
preamble,  we  are  updating  the  HCFA 
wage  index  using  1984  data  and  making 
a  change  in  the  m.ethodology  for 
computing  the  nabonal  average  hourly 
wage,  which  serves  as  the  basis  for 
indexing  the  area  wage  levels.  In 
addition,  as  discussed  in  section  IV  of 
the  preamble,  we  are  adding  wage  index 
values  for  areas  in  Puerto  Rico  to  the 
wage  index.  The  wage  index  is  set  forth 
in  Tables  4a  and  4b, 

b.  Variations  in  Case  Mix  Among 
Hospitals.  Section  1886(d)(9)(B)(ii)(III)  of 
the  Act  requires  that  the  updated  target 
amounts  be  standardized  to  adjust  for 
variations  in  case  mix  among  hospitals. 
The  methodology  used  for  determining 
the  appropriate  adjustment  factor  (that 
is,  the  case-mix  index)  is  explained  in 
the  September  1, 1983  interim  final  rule 
(48  FR  39768-39771).  A  case-mix  index 
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h;is  been  calculated  for  each  hospital  in 
Puerto  Rico  based  on  1984  data 

Standardization,  necessary  to 
neutralize  inpatient  operating  costs  for 
the  effects  of  variations  in  case  mix.  is 
accomplished  by  dividing  the  hospital's 
target  amount  per  Medicare  discharge 
by  that  hospitals  case-mix  index. 

c.  Indirect  Medical  Education  Costs. 
Section  1886(d)(9)(B|(ii)(I|  of  the  Act 
requires  that  the  updated  target  amounts 
be  standardized  for  indirect  medical 
education  costs.  Section  18861d){9)(D)(ii) 
of  the  Act  provides  that  prospective 
payment  hospitals  in  Puerto  Rico  receive 
an  additional  payment  for  the  indirect 
costs  of  mt'diral  education  as  specified 
in  section  lB86(d)(51(B)  of  the  Act.  Under 
section  IBPKfdjfSjfB)  of  the  Act.  the 
indirect  medical  education  cost  payment 
is  based  on  an  education  adjustment 


factor,  which  is  approximately  8.1 
percent  for  discharges  occurring  on  or 
after  May  1, 1986  and  before  October  1, 
1989.  For  discharges  occurring  on  or 
after  October  1.  1989,  the  adjustment 
factor  is  equal  to  approximately  8.7 
percent.  These  factors  are 
approximations  because  the  adjustment 
factor  is  calculated  on  a  curvilinear  or 
variable  basis.  An  adjustment  made  on 
a  curvihnear  basis  reflects  a  nonlinear 
cost  relationship,  that  is,  each  absolute 
increment  in  a  hospital's  ratio  of  interns 
and  residents  to  beds  does  not  result  in 
an  equal  proportional  increase  in  costs. 
Therefore,  the  adjustment  factors  are 
only  approximately  8,1  percent  and  8.7 
percent. 

For  discharges  occurring  on  or  after 
•May  1.  1986  and  before  October  1,  1989. 
the  indirect  medical  education  factor  is 
calculated  using  the  following  formula: 


[^ 


2  X  (1  -^  interns  and  residents 


beds 


^) 


.^05 


-'J 


For  discharges  occurrfa^  on  or  after  October  1, 1989,  the  indirect  medical 
education  factor  equals  the  following: 


1,5  X  I  (1  +  interns  and  residents 
beds 


V.5795  -\ 

0  -^J 


Therefore,  after  adjusting  each 
hospital's  updated  target  amount  for 
differences  in  area  wage  levels  and  case 
mix,  we  divided  each  teaching  hospital's 
target  amount  by  1.0  plus  the  individual 
hospital's  indirect  medical  education 
adjustment  factor  as  computed  using  the 
formula  described  above,  which  section 
1886(dj(5)(B)(ii)(I]  of  the  Act  requires  be 
used  for  discharges  on  or  after  May  1. 
1986  and  before  October  1, 1989. 

d.  Costs  for  Hospitals  That  Serve  a 
Disproportionate  Share  uf  Low-Income 
Patients.  Section  1886(d)(9)(B)(ii)(IV)  of 
the  Act  provides  that  the  updated  target 
amounts  be  standardized  for  the 
estimated  additional  payments  made  to 
hospitals  that  serve  a  disproportionate 
share  of  low-income  pat.ents.  That  is, 
the  law  requires  us  to  remove  the  effects 
of  the  payments  made  to 
disproportionate  share  hospitals  from 


the  costs  used  to  establish  the 
standardized  amounts. 

Therefore,  we  are  adjusting  each 
disproportionate  share  hospital's 
updated  target  amount  by  adding  1.0  to 
the  applicable  disproportionate  share 
payment  factor,  and  dividing  the 
hospital's  updated  target  amount  by  that 
number.  In  this  way,  we  remove  the 
effect  of  payment  adjustments  for 
disproportionate  share  hospitals  from 
the  standardized  amounts  as  required 
under  section  1886(d)(9)(BHii)(IV)  of  the 
Act. 

In  determining  the  disproportionate 
share  adjustment  factors  for  purposes  of 

standardizing  the  updated  target 
amounts,  we  will  use  available  dota  on 
the  percentage  of  Medicaid  days  from 
FY  1984  Medicare  cost  reports  and  the 
percentage  of  SSI/Medicare  days  for  FY 
1985  derived  from  matching  FY  198j  SSI 


eligibility  files  to  Medicare  FY  1985 
PATBILL  records. 

In  accomplishing  this  standardization, 
we  have  not  taken  into  account  any 
payments  to  hospitals  that  qualify  for 
disproportionate  share  payments  based 
on  the  percentage  of  their  revenue  from 
State  and  local  government  sources  for 
indigent  care.  This  is  because  these 
hospitals  must  demonstrate  on  a 
hospital-by-hospital  basis  that  they  meet 
the  criteria  for  a  payment  adjustment. 

4.  Grouping  of  Urban/Rural  A  verages 
Within  Geographic  Areas.  Under 
section  1886(dl{9)(B)(iii)  of  the  Act.  the 
average  standardized  amount  per 
discharge  must  be  determined  for 
hospitals  located  in  urban  and  rural 
areas  in  Puerto  Rico.  That  section  of  the 
.Act  also  specifies  that  the  urban  and 
rural  average  standardized  amounts  for 
Puerto  Rico  hospitals  are  based  on 
discharge-weighted  averages  just  as 
section  1886(d)(3)(a)  of  the  Act  specifies 
this  methodology  for  the  average 
standardized  amounts  that  are 
applicable  to  other  prospective  payment 
hospitals.  This  methodology  is  discussed 
in  detail  in  section  ri.A.2.  of  this 
addendum.  The  average  standardized 
amounts  for  hospitals  located  in  Puerto 
Rico  are  set  forth  in  Table  Ic. 

5.  Other  Adjustments  to  the  Average 
Standardized  Anwunts.  The  average 
standardized  amounts,  calculated  as 
described  above,  are  further  adjusted  as 
explained  below.  Note  that  there  are  no 
adjustments  for  Part  B  costs  or  FIC.A 
taxes  for  hospitals  located  in  Puerto 
Rico  as  there  are  for  prospective 
payment  hospitals  located  outside  of 
Puerto  Rico.  This  is  because  adjustments 
to  account  for  these  costs  have  already 
been  made  to  the  target  amounts  on 
which  the  average  standardized 
amounts  are  based. 

a.  Nonpbysician  Anesthetist  Costs. 
Section  1886(d)(9)(D)(iv)  of  the  Act 
specifies  that  the  provisions  of  section 
1886(d)(5)(E)  of  the  Act  apply  to 
hospitals  located  in  Puerto  Rico.  Section 
1886(d)(5)(E)  of  the  Act  provides  that 
hospital  costs  for  the  services  of 
nonphysician  anesthetists  are  paid  in 
full  as  a  reasonable  cost  pass-throvgh. 
Under  section  2321(c)  of  Pub.  L  98-369. 
this  pass-through  was  made  effective  for 
cost  reporting  periods  beginning  on  or 
after  October  1. 1964.  and  before 
October  1.  1987.  Section  9320(a)  of  Pub. 
L.  99-509  extended  the  period  of 
applicability  of  this  pass-t.hrough  so  that 
services  will  continue  to  be  paid  under 
reasonable  cost  for  any  cost  reporting 
periods  (or  parts  of  cost  reporting 
periods)  ending  before  January  1. 1989 
and  struck  subsection  (£)  effective  on 
that  date. 
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We  considered  the  effect  of  the  pass- 
ihrous^h  provision  on  the  average 
adiListed  standardized  amounts  as  part 
of  the  budget  neutrality  analysis  (see 
discussion  in  section  IV  of  this 
addendum). 

/;  Outliers.  Section  1886(d)(5](A)(iv) 
of  the  Act,  made  applicable  to  Puerto 
Rico  by  section  1886(d](9)[D](ij  of  the 
Act,  directs  that  outlier  payments  may 
not  be  less  than  five  percent  nor  more 
than  six  percent  of  total  payments 
projected  to  be  made  to  prospective 
paym.ent  hospitals  based  on  the 
pa\ment  rates  in  any  year.  Since  Puerto 
Rico  hospitals  will  be  subject  to  the 
prospective  payment  system  beginning 
October  1.  1987,  bills  from  those 
hospitals  have  been  used  in  setting  the 
proposed  outlier  thresholds  (set  forth 
above  in  section  II.A.4.f.  of  the 
addendum)  so  that  overall  system-wide 
outlier  payments  are  estimated  to  be 
five  percent  of  total  prospective 
p,a  ments  as  required  by  law. 

Section  1886(d)(3)(B)  of  the  Act 
itquires  that  separate  urban  and  rural 
outl.er  offsets  to  the  standardized 
amounts  be  developed.  As  initially 
implemented  October  1, 1986.  these 
offsets  apply  on  a  national  basis  to 
urban  and  rural  hospitals.  We  proposed 
!u  set  the  same  outlier  offsets  for  the 
I'uerto  Rico  prospective  payment 
standardized  amounts  as  we  have  for 
hospitals  located  outside  Puerto  Rico. 
The  proposed  outlier  reduction  factors 
were  as  follows: 


Urban 

Rural 

.94519 

97246 

The  final  reduction  factors  for  FY  1988 
are  as  follows: 

Urban                          i     Rural 

.84441 

97485 

B.  Calculation  of  National  Standardized 
Amount  for  Puerto  Rico 

The  national  standardized  payment 
amount  applicable  to  hospitals  in  Puerto 
Rico  consists  of  the  discharge-weighted 
average  of  the  national  rural 
standardized  amount  and  the  national 
urban  standardized  amount  (as  set  forth 
in  Table  la  of  this  addendum).  The 
national  average  standardized  amount 
for  Puerto  Rico  is  set  forth  in  Table  Ic. 

C   Adjustments  for  Area  Wage  Levels 

Section  188e(d)(9)(B)(vi)  of  the  Act 
requires  that  an  adjustment  be  made  to 


the  labor-related  portion  of  the  Puerto 
Rico  prospective  payment  rates  to 
account  for  area  differences  in  hospital 
wage  levels.  This  adjustment  is  made  by 
the  intermediaries  by  multiplying  the 
labor-related  portion  of  the  adjusted 
standardized  amounts  by  the 
appropriate  wage  index  for  the  area  in 
which  the  hospital  is  located.  (Table  Ic 
sets  forth  the  labor-related  and 
nonlabor-related  shares  for  both  the 
Puerto  Rico  and  the  national 
standardized  amounts  that  would  be 
used  to  calculate  the  prospective 
payment  rates  for  hospitals  located  in 
Puerto  Rico.)  The  wage  index  is  set  forth 
in  Tables  4a  and  4b  of  this  addendum. 

D.  DRG  Weighting  Factors 

As  discussed  in  section  II  of  the 
preamble  to  this  final  rule,  we  have 
developed  a  classification  system  for  all 
hospital  disdiarges,  sorting  them  into 
DRGs.  and  have  developed  weighting 
factors  for  each  DRG  that  are  intended 
to  reflect  the  relative  resource 
consumption  associated  with  each  DRG. 

Table  5  of  section  VI  of  this 
addendum  contains  the  weighting 
factors  that  we  will  use  for  discharges 
occurring  in  FY  1988.  These  factors  have 
been  recalibrated  as  explained  in 
section  II  of  the  preamble. 

E.  General  Formula  for  Calculation  of 
Prospective  Payment  Rates  for  Hospitals 
Located  in  Puerto  Rico  Beginning  On  or 
After  October  1, 1987  and  Before 
October  1, 1988 

Prospective  Payment  Rate  for  Puerto 
Rico  hospitals  =  75  percent  of  the 
Puerto  Rico  Rate  -\-  25  percent  of  the 
National  Rate. 

1.  Puerto  Rico  Rate.  The  Puerto  Rico 
prospective  payment  rate  is  determined 
as  follows: 

Step  1 — Select  the  appropriate  adjusted 
average  standardized  amount 
considering  the  urban  and  rural 
designation  of  the  hospital  (see 
Table  la  section  VI  of  the 
addendum). 

Step  2— Multiply  the  labor-related 

portion  of  the  standardized  amount 
by  the  appropriate  wage  index. 

Step  3 — Sum  the  amount  from  step  2  and 
the  nonlfibor  portion  of  the 
standardized  amount. 

Step  4 — Multiply  the  amount  from  step  3 
by  the  wreighting  factor 
corresponding  to  the  appropriate 
DRG  weight  (see  Table  5,  section  VI 
of  the  addendum). 

2.  Nationai  Rate.  The  national 
prospective  payment  rate  is  determined 
as  follows: 

Step  1— Multiply  the  labor-related 
portion  of  the  national  average 


standardized  am.ount  [see  Table  Ic, 
section  VI  of  the  addendum)  by  the 
appropriate  wage  index. 

Step  2 — Sum  the  amount  from  step  1  and 
the  nonlabor  portion  of  the  national 
average  standardized  amount. 

Step  3 — Multiply  the  amount  from  step  2 
by  the  weighting  factor 
corresponding  to  the  appropriate 
DRG  weight  (see  Table  5,  section  VI 
of  the  addendum). 

IV.  Budget  Neutrality 

The  law  requires  that  a  number  of 
adjustments  be  made  to  the  average 
standardized  amounts  in  order  to 
achieve  the  payment  levels  anticipated 
by  Congress  in  its  revisions  to  section 
1886  of  the  Act.  In  order  to  incorporate 
these  adjustments,  which  are  discussed 
in  more  detail  below  as  well  as  in 
previous  prospective  payment  rules,  we 
used  an  iterative  simulation  process. 

Using  the  most  current  data  available 
(that  is.  bills  for  FY  1986  discharges  from 
hospitals  currently  subject  to  the 
prospective  payment  system  received  in 
HCFA  through  June  1987  (approximately 
9.7  million  discharges)),  we  ran  a 
baseline  simulation  using  the  PRICF.R 
program  to  price  each  case. 

Estimated  payments  were  calculated 
using  FY  1986  standardized  amounts 
computed  on  the  same  basis  as  those 
published  in  the  September  3, 1986  final 
rule  (51  FR  31530).  except  that  these 
.ates  were — 

•  Updated  by  1.15  percent  for  FY  1987 
(rather  than  by  .5  percent  as  announced 
in  the  September  3. 1986  final  rule)  and 
further  updated  by  2.7  percent  for  FY 
1988  as  prescribed  bv  section 
1886(b)(3)(B)(i)(II)of"the  Act; 

•  Adjusted  to  reflect  the 
restandardization  of  the  wage  index 
resulting  from  revising  the  methodology 
for  computing  the  national  average 
hourly  wage;  and 

•  Adjusted  to  take  into  account  the 
additional  payments  to  rural  referral 
centers  as  required  by  section 
1886(d)(5)(C)(i)ofthe  Act. 

The  September  3, 1986  rates  already 
included  adjustments  required  by 
various  provisions  of  Pub.  L.  99-272, 
such  as  restandardization  for  indirect 
medical  education  payments, 
standardization  for  payments  to 
hospitals  serving  a  disproportionate 
share  of  low-income  patients,  and  the 
adjustment  for  the  indirect  medical 
education  payment  equality  factor  (see 
51  FR  31498-31529). 

From  this  simulation,  we  calculated 
the  ratio  of  total  outlier  payments  to 
total  payments  (including  outliers).  We 
computed  separate  outlier  payment 
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ratios  for  hospitals  in  urban  areas  and 
hospitals  in  rural  areas. 

In  addition,  we  calculated  the  total 
operating  payments  under  the 
prospective  payment  system  that  we 
estimate  would  ha\e  occurred  in  FY 
1988  using  standardized  amounts  that 
were  hospital-weighted  and  reduced 
uniformly  for  outliers  by  five  percent. 
This  amount  served  as  the  aggregate 
prospective  payment  target  that  had  to 
be  maintained  after  the  urban  and  rural 
standardized  amounts  were  discharge- 
weighted  and  differentially  adjusted  for 
urban  and  rural  outlier  ratios, 
respectively. 

The  next  step  was  to  discharge-weight 
the  standardized  amounts  and  to 
remove  the  effect  of  the  five  percent 
outlier  adjustment  from  the  Ft'  1988 
standardized  amounts  and  replace  it 
with  the  initial  outlier  ratio  estimates  for 
urban  hospitals  and  rural  hospitals  as 
computed  in  the  initial  price  simulation. 
However,  these  initial  outlier  ratios 
require  further  refinements  since  they 
were  computed  on  the  basis  of 
standardized  payment  amounts 
uniformly  reduced  by  five  percent. 
Therefore,  further  simulations  were 
conducted  to  refine  the  outlier  payment 
ratios  used  in  computing  the 
standardized  amounts  and  to  ensure 
that  the  total  payment  constraint  was 
met. 

These  revised  rates  were  also  used  to 
rerun  the  price  simulation  not  only  to 
refine  the  outlier  payment  ratios  used  to 
offset  the  standardized  amounts  but  also 
to  determine  if  aggregate  payments 
based  on  these  discharge-weighted, 
differentially  adjusted  rates  equal  the 
target  payment  amount  computed  in  the 
baseline  price  simulation. 

The  entire  simulation  process  was 
repeated  until  the  outlier  ratios  and 
budget  neutrality  factor  computed  in  the 
simulation  and  used  to  adjust  the 
standardized  rates  resulted  in  total 
aggregate  payments  equal  to  the 
baseline  target  amount  that  represents 
our  estimate  of  total  prospective 
payment  system  paym.ents  for  FY  1988 
that  would  have  been  incurred  had 
these  provisions  not  been  implemented. 

The  outlier  adjustment  and  budget 
neutrality  factors  are  as  follows: 

Outlier 


Urban 


.94441. 


Rural 


.97485 


Budget  Neutrality  Factor 
.97449 


Section  1886(e)(1)(C)  of  the  Act 
requires  that  the  incorporation  of 
hospitals  in  Puerto  Rico  into  the 
prospective  payment  system  in  FY  1988 
be  accomplished  in  a  budget-neutral 
fashion;  that  is.  the  aggregate  payment 
to  prospective  payment  hospitals 
including  those  located  in  Puerto  Rico 
must  be  neither  greater  nor  less  than  the 
payment  amount  that  would  have  been 
made  to  those  hospitals  had  section  9304 
of  Pub.  L.  99-509.  which  added  Puerto 
Rico  hospitals  to  the  prospective 
payment  system,  not  been  enacted. 
Accordingly,  we  analyzed  what  the  total 
payment  for  FY  1988  would  be  if  all 
prospective  payment  hospitals, 
including  hospitals  located  in  Puerto 
Rico,  are  paid  under  the  prospective 
payment  system  and  what  the  total 
payment  for  FY  1988  would  be  for  these 
hospitals  if  the  hospitals  located  in 
Puerto  Rico  are  paid  as  if  they  are  still 
subject  to  the  rate-of-increase  limits  and 
all  other  hospita4s  receive  their  payment 
under  the  prospective  paym.ent  system. 
The  difference  in  payment  amounts  is 
considerably  less  than  0.1  percent,  and. 
consequently,  the  budget  neutrality 
adjustment  for  incorporating  hospitals  in 
Puerto  Rico  into  the  prospective 
payment  system  is  negligible.  Therefore, 
we  believe  that  it  is  unnecessary  to 
adjust  the  average  standardized 
amounts  to  achieve  budget  neutrality. 

V.  Target  Rate  Percentages  for 
Hospitals  and  Hospital  Units  Excluded 
From  the  Prospective  Payment  System 

A.  Background 

The  inpatient  operating  costs  of 
hospitals  and  hospital  units  excluded 
from  the  prospective  payment  system 
are  subject  to  rate-of-increase  limits 
established  under  the  authority  of 
section  1886(b)  of  the  Act,  which  is 
implemented  in  §  413.40  of  the 
regulations.  Under  these  limits,  an 
annual  target  amount  [stated  as 
inpatient  operating  cost  per  discharge)  is 
set  for  each  hospital,  based  on  the 
hospital's  own  cost  experience.  This 
target  amount  is  applied  as  a  ceiling  on 
the  allowable  costs  per  discharge  for  the 
hospital's  next  cost  reporting  period. 

A  hospital  that  has  inpatient  operating 
costs  per  discharge  in  excess  of  its 
target  amount  will  be  paid  no  more  than 
that  amount.  However,  a  hospital  has 
inpatient  operating  costs  less  than  its 
target  amount  will  be  paid  its  costs  plus 
the  lower  of  (1)  50  percent  of  the 
difference  between  the  inpatient 
operating  cost  per  dishcarge  and  the 
target  amount,  or  (2)  five  percent  of  the 
target  amount. 


Each  hospital's  target  amount  is 
adjusted  annually  before  the  beginning 
of  its  cost  reporting  period,  by  an 
applicable  target  rate  percentage  for  the 
12-month  period,  prorated  based  on 
calendar  year  target  rate  percentages. 
For  cost  reporting  periods  beginning  in 
FY  1983  and  FY  1984,  the  applicable 
target  rate  percentage  was  the  estimated 
hospital  market  basket  increase  factor 
plus  one  percentage  point.  For  cost 
reporting  periods  beginning  in  FY  1985, 
the  applicable  target  rate  percentage 
was  the  estimated  hospital  market 
basket  increase  factor  plus  one-quarter 
of  one  percentage  point.  Under  section 
9101(e)(3)  of  Pub.  L  99-272,  the 
applicable  target  rate  percentage 
increase  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1985 
through  September  30. 1986  is  5/24  of 
one  percent.  Section  9101  of  Pub.  L.  99- 
272  provides  that  for  purposes  of 
updating  the  target  rate  for  FY  1987,  the 
FY  1986  increase  will  be  deemed  to  have 
been  one-half  of  one  percent.  For  cost 
reporting  periods  beginning  in  FY  1987, 
section  9302(a)  of  Pub.  L.  99-509 
provided  that  the  applicable  percentage 
increase  was  1.15  percent. 

B.  Target  Amounts  for  Cost  Reporting 
Periods  Beginning  in  FY  1988 

For  cost  reporting  periods  beginning  in 
FY  1988,  under  section  iaa6(b){3)(i)(II)  of 
the  Act,  as  amended  by  section  9302(a) 
of  Pub.  L  99-509,  the  applicable 
percentage  increase  is  the  market  basket 
percentage  increase  minus  2.0 
percentage  points.  Therefore,  we 
proposed  to  increase  each  hospital's 
previous  year's  target  amount  by  2.7 
percent.  Thus,  the  same  percentage 
increase  applies  to  the  target  rate 
amounts  for  hospitals  and  units 
excluded  from  the  prospective  payment 
system  as  applies  to  the  prospective 
payment  rates  for  hospitals  subject  to 
that  system.  Since  the  most  recent 
estimated  increase  in  the  market  basket 
remains  at  4.7  percent,  each  hospital's 
previous  ysar's  target  amount  will  be 
increased  by  2.7  percent  for  its  cost 
reporting  period  beginning  on  or  after 
October  1, 1987. 

VI.  Tables 

This  section  contains  the  tables 
referred  to  throughout  the  preamble  to 
this  proposed  rule  and  in  this 
addendum.  For  purposes  of  this 
proposed  rule,  and  to  avoid  confusion, 
we  have  retained  the  designations  of 
Tables  1  through  5  that  were  first  used 
in  the  September  1, 1983  initial 
prospective  payment  final  rule  (46  FR 


1987 


UM  I 


I  t 
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39844).  Tables  la,  lb,  Ic,  3c,  4a,  4b,  5, 
and  7  are  presented  below.  The  tables 
are  as  ftjllows: 

Table  Id — National  Adjusted  Standardized 

Amounts,  Labor/Nonlabor 
r,ilile  lb — Regional  Adjusted  Standardized 

Amounts,  Labor/Nonlabor 
Table  Ic — Adjusted  Standardized  Amounts 

for  Puerto  Rico.  Labor/N'onlat)or 


Table  3c — Hospital  Case-Mix  Indexes  for 

Discharges  Occurring  in  FY  1986 
Table  4a — Wage  Index  for  Urban  Areas 
Table  4b — Wage  Index  for  Rural  Areas 
Table  5 —  Diagnosis-Related  Groups, 
Table  7a— Length-of-Stay  Percentiles  Using 

FY  1987  DRG  Classification 
Table  7b— Length-of-Stay  Percentiles  Using 
FY  1988  DRG  Classification 


Table  i a— National  Adjusted  S-<'f^\c- 
ARDizED  Amounts,  Labor/Nonlabor 


Table  lb— Regional  Adjusted  Standardized  Ai^ounts.  Labor/Nonlabor' 


VT). 


'    New  England  (CT,  Mt.  VA,  NH,  Rl. 

2  Middle  Atlantic  (PA,  NJ,  NY) 

3  South  Atlantic  (Dz,  DC,  FL,  GA.  MD,  NO,  SO,  VA,  WV). 

4  East  North  Ce— al  (IL.  IN,  Ml,  OH,  Wl) 

5  East  South  Central  (AL,  KY,  MS,  TN)  

6  West  North  Central  (!A   KS,  MN,  MO,  NB,  NO,  SD) 

7  West  South  Central  (AR,  LA,  OK,  TX) 

8  Mountain  (AZ,  CO,  ID.  MT,  NV,  NM,  UT,  WY) [ 

9  Pacific  (AK,  CA,  HI,  OR,  WA) 


Applicable  Only  to  Sole  Community  Hospitals. 


Urban 


Labor- 
related 


Nonlabor- 
related 


Rural 


-I- 


2442.27 
221447 
2348.04 
2477.09 
2255.07 
2346.62 
2356.52 
2248.43 
2198.90 


859.86 
824.29 
753.85 
892.15 
684.66 
812.11 
753.37 
801.47 
919.67 


Labor- 
related 


2350.23 

2253.79 
215554 
2180  78 
2136,28 
2072  68 
1990.81 
202289 
1958,41 


Nonlabor 
related 


696.88 
657  49 
572.23 
634.81 
53347 
569.39 
524.17 
606.49 
679.27 


Table  Ic— Adjusted  Standardized  Amounts  for  Puerto  Rico,  Labor/Nonlabor 


Puerto  Rico.. 


National 


Labor-     j    Nonlabor- 
related    i      related 


-t- 


2285.09  i  769  74 


billing  code  4120-01-M 


Urban 


Labor- 
related 


Nonlabor- 
related 


Rural 


2046,38 


367.93 


LatX)r- 
related 


N-oniarjor- 
relaied 


1366,46 


260.43 


- 
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PROVIOcft 

CASE  MIX 

PROVIDFR 

CASF  MIX 

PROVIDER 

CASE  MIX 

PROVIDER 

CASE  MIX 

PPOVIOEP 

CASE  "U 

oioooi 

01.1596 

010058 

01.  1676 

C1C119 

CI.C859 

020026 

01.^137 

030067 

01.0132 

«1DC0^ 

00.9492 

010059 

00 . 9  I  2  3 

010120 

00.9295 

C20027 

CO. 9123 

030068 

01.0476 

010005 

01.1045 

010060 

00.9766 

010121 

CI  .C6<>1 

C30001 

01.  1641 

030069 

01.1610 

■ri 

010006 

01.1084 

C10061 

00.9755 

010122 

CO. 9207 

030002 

CI. 4656 

030071 

00.9095 

■  ^ 
f^ 

010007 

0C.9220 

010062 

00.8927 

010123 

CI. 1227 

C30003 

01.1767 

030072 

00.909? 

n 

010008 

01.0074 

010064 

01.3234 

010124» 

01.0696 

C 300 04 

00.9157 

030073 

01.1510 

rj 

010009 

01.0196 

010065 

01.0479 

01C125 

00.9259 

030006 

01.3231 

030074 

00.9444 

X 

OIOOIO 

01.0252 

010066 

00.3614 

010126 

00.9888 

030007 

01.1352 

030075 

00.9155 

OlOOll 

01.2066 

01006  7 

00.9266 

01C127 

CI. 1185 

C300C3 

01.2743 

030076 

00.9571 

v: 

OlOOU 

01.2312 

010063 

01.1212 

010128 

01.0058 

030009 

01.2323 

030077 

00.8966 

010C15 

00.9S43 

010069 

01.1059 

010129 

CI. 0662 

030010 

01.2882 

030078 

01.1218 

■n 

010016 

01.1430 

C10070 

01.1845 

010130 

01.0826 

030011 

01.1816 

030079 

00.8884 

^^ 

010017 

01.1150 

010072 

01.0790 

C10131 

01.0980 

030012 

01.0726 

030080 

01.291? 

010013 

00.9834 

010073 

00.9986 

C10133 

00.8770 

030013 

01.1225 

030091 

00.8958 

" 

010019 

01.0716 

01007^ 

00.95<f7 

don't 

00.9395 

030014 

01.1625 

030082 

CO. 9833 

010020 

00.9845 

010075 

01.0959 

010136 

Gl .0176 

030016 

Gl.lOCl 

030C8"* 

C  I  .  1  5  ?  ? 

z 

010021 

01.0707 

010079 

01.  1523 

010137 

CI. 1910 

030017 

01.16C6 

030084 

01.0541 

010022 

00.9869 

010079 

01.0360 

01C133 

CO. 9290 

030018 

01.2159 

030085 

01.1012 

01002J 

01.1646 

0100  80 

00.9755 

010139 

01.4129 

030019 

01.1058 

030036 

01.0970 

". 

010024 

01.1558 

010081 

01. 3651 

01C142 

00.8919 

C30020 

01.2729 

030087 

01.1226 

^-' 

01002S 

"1.1144 

010033 

00.9939 

01C143 

01.0722 

030022 

01.2629 

030C99 

01.  I97fe 

010n26 

00.9430 

010094 

01.1697 

010144 

01.0839 

030023 

01.2419 

030089 

01.1444 

~' 

010027 

00.9828 

010035 

01.1109 

010145 

01.1108 

C30024 

01.4393 

030091 

00.8714 

w 

010023 

CO. 9732 

010096 

00.9243 

010146 

01.0213 

030025 

01.1554 

040001 

01.0491 

a. 

010029 

01.  1629 

010097 

01.2418 

01C148 

CO. 9548 

030027 

00.9728 

0'fC002 

oi .0551 

< 

010030 

C0.898C 

C1C039 

01.0399 

01C1<»9 

01.1312 

030030 

01.3014 

040003 

00.9769 

.. 

010031 

C1.105C 

013090 

01.2223 

01C150 

00.9375 

030033 

01,0877 

0400C4 

CI. 2 177 

-? 

01CC32 

00.9030 

010091 

01.0074 

01C152 

CI. 1453 

030034 

01.1234 

O'tOOCS 

CI. 0357 

f^ 

010033 

01.75  71 

C10092 

CI. 2409 

010153 

CO. 9899 

030035 

01.M72 

0A00C6 

01. 0535 

3 

010034 

00.9704 

010094 

00.9999 

020001 

CI  .2703 

030036 

01.1219 

040007 

01.3019 

rr 

C1003S 

01.C54C 

010095 

01.0765 

020002 

CI. 1206 

030037 

01.5539 

04C0C9 

01.0127 

-^ 

010036 

01.0384 

010096 

00.9697 

020004 

01.0602 

030038 

01.3277 

0«.0009 

01.0061 

— k 

■ 

010038 

00.9854 

C1O097 

00.9571 

020005 

CI. 0170 

030040 

01.0779 

O^OCIO 

01.1191 

— 

010039 

01.3825 

010093 

01.0357 

020006 

01.1160 

030041 

00.9029 

040011 

00.9900 

^ 

010040 

01.1175 

C1O099 

01.0599 

020007 

01.0345 

030043 

01.0638 

0*0013 

•^1  .0099 

^J 

010041 

00.8564 

010100 

01.  1792 

02OOC8 

G1.C635 

030044 

00.9964 

040014 

01.1340 

"""■ 

010043 

00.9462 

OlClOl 

01.0341 

020009 

00.9769 

030046 

01.0437 

o  4  C  C  1  J 

OI.C249 

X 

0l00't4 

00.8877 

010102 

00.9779 

02C010 

00.9615 

030C47 

00.9139 

040C16 

01.3005 

™ 

010045 

00.9973 

010103 

01.3210 

0?C01l 

C0.9C92 

030049 

01.0100 

04CC17 

01.1663 

'-'■ 

010n<,t, 

01.1166 

010104 

01.3695 

020012 

01.1781 

030051 

01.04^2 

040018 

CI.  I  356 

— 

01004/ 

C0.97M: 

010109 

01.0599 

02C013 

00.8763 

C3C054 

00.9527 

040019 

01.053? 

— 

010049 

ni.ci47 

010109 

01.0671 

020014 

00.9753 

030055 

01.0513 

04CC2C 

Ol.3'^28 

p^ 

OICOSO 

00.96'?? 

ClCllO 

00.9079 

0?0016 

00.9457 

030057 

01.2310 

0<f0C21 

01.1224 

"5 

0100  51 

00.9229 

OIOIU 

00.9^,33 

020017 

01.0961 

030059 

01.0838 

04CC22 

CI. 174"' 

^ 

010052 

CO. 9119 

010112 

0  1.0365 

0  2  00 1 8 

00.9958 

030060 

01.1363 

C40C24 

00.9364 

"Z* 

01005J 

01.0473 

01011 3 

01. 3296 

020019 

0C.994'» 

C30061 

01.2807 

04CC25 

00.9593 

z 

01005^ 

01.  1055 

01C114 

01.1457 

020020 

00.9823 

030062 

01.0973 

C40C26 

01  .2105 

X 

OlOOSS 

01.2129 

010115 

0C.9<,69 

020021 

CO. 9018 

030063 

01.1344 

040027 

CI. 1313 

010056 

01.1435 

010117 

01.0096 

02002^ 

CI. 0092 

030064 

01.<(231 

040028 

CI. 0797 

010057 

CI. 0299 

010119 

01.1222 

020025 

01.0901 

C30065 

01.4017 

0't0029 

01.0096 

t-3 

Nore:  CASt 
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HCFA  CENTRAL  OFFICE  THROUGH  JUNE..  1987. 

TABL6  3C  HOSPITAL  CASE 

*IX     INOEXES 

FOR  DISCHARGES   OCCURRING  IN  FEDERAL 

FISCAL 

YEAR  1986 

Page  2 

Of  24 

1 

o 

PROVIOEtt 

CASE  MIX 

PROVIDER 

CASE  MIX 

Pi^OVlDER 

CA'JE  MIX 

PROVIDER  CASE  "IX 

PRCVIOER 

1 
CASE  "IX 

S 

0<»0030 

00.9599 

0*0100 

01.11*8 

0500*6 

ri.u*2 

C501C* 

01.2571 

C50166 

C 1.196 3 

C<»0031 

00.9801 

0*0105 

00.9813 

0500*7 

0l.*9*5 

C501O7 

01.  1869 

C50167 

C1.2C87 

0«t003? 

00.9557 

C*0106 

01.0271 

050C*9 

01  .18** 

0501C8 

01.2952 

C50168 

01.*03r 

■r 

0<r0033 

00.9067 

0*0107 

00.9877 

C50O51 

00.9823 

C50109 

01.7986 

C5C169 

01.3009 

CrOOSS 

00.90*0 

0*0108 

00.9232 

050052 

01.1301 

050110 

01.083* 

050170 

01.2*0  8 

-1 

0V0036 

01.1089 

0*0109 

01.1726 

050053 

01.2026 

050111 

01.1897 

050172 

C1.1808 

»*• 

0«f0037 

01.0*83 

0*011* 

01.5535 

05005* 

01.172* 

050112 

01.3277 

OS0173 

01.1598 

X 

0*0039 

01.0021 

0*0115 

00.9582 

050055 

01.1*80 

05C113 

01.18  15 

05017<. 

01.*1C3 

a 

0<fOO<fO 

01.0230 

0*0116 

01.12*2 

050056 

01.1367 

05011* 

01.3255 

05017S 

C  1.1  62'. 

v.' 

0*00  <»l 

01.1163 

0*0118 

01.0680 

050057 

01.2263 

050115 

01.2566 

05C17'' 

C1.2S61 

n 

0*00*2 

01.2136 

0*0119 

01. 1196 

050058 

CI. 26*5 

0501  16 

01.3115 

05C179 

Cl  .  1  2  <.  7 

^ 

0*C0*3 

00.9865 

0*0122 

01.0252 

050060 

01.2875 

0501 17 

01  .1527 

0501B0 

01.2662 

< 

0*00** 

00.9*37 

0*0123 

00.9*59 

0500  61 

CI. 2165 

050118 

01.1202 

050181 

01.1593 

0*00*5 

00.9102 

0*012* 

01,0157 

0S00  6  3 

01.2521 

050119 

00.9887 

050182 

01.115? 

0*00*7 

01.0*27 

0*0126 

00.9275 

050C65 

CI. 3*21 

050121 

01.0863 

05C183 

01.1*13 

en 

0*00*S 

01.1*23 

0*0127 

00.8553 

C50066 

CI  .205* 

05012? 

01.2573 

050186 

01.1922 

2 

0*0050 

01.0117 

C*0128 

00. 8  7*1 

050067 

CI. 1351 

05012* 

01.239* 

050187 

01.0156 

0*0051 

00.97*2 

0500C2 

01.  1612 

050068 

01.0793 

050125 

01.1723 

050188 

01.2135 

_ 

0*0053 

00.9*89 

05000* 

01.1855 

050069 

Cl  .*0*7 

050126 

01.2*25 

050189 

00.999C 

^ 

0*005* 

00.9875 

050006 

01.2*27 

050070 

CI. 1759 

050127 

01,1982 

05019A 

CO. 0000 

-^ 

0*0055 

01.2503 

050007 

01.3393 

O9O0  71 

Cl.2157 

050128 

01,268* 

05019C 

01.1237 

_" 

0*0058 

00.9351 

050008 

01.257* 

05C072 

C1.2C63 

050129 

01.*615 

050191 

Cl.276* 

'- 

0*0060 

00.9656 

050009 

01.29*5 

05  CO  7  "J 

01  .122* 

C50131 

01.2588 

050192 

01.0531 

■^ 

0*0062 

01.19** 

050011 

01.1313 

05007* 

00.930* 

050132 

01.2250 

050193 

01.2*75 

ST 

0*0063 

01.2801 

050013 

01.6836 

05CC75 

C1.2C52 

050133 

01.1382 

05019* 

C1.1875 

<-^ 

0*006* 

00.9595 

C5C01* 

01.1352 

050O76 

Cl.*291 

05013* 

01.1333 

053195 

01.1571 

cr 

0*0066 

00.9370 

050015 

01.2953 

C50C77 

Cl.*129 

C50135 

01.3786 

050196 

Cl.2260 

■5 

0*0067 

00.9699 

050016 

01.0796 

C500/9 

01.2195 

050136 

01.2156 

050197 

Cl.6218 

'- 

0*0063 

01.0329 

050017 

01. 5*9* 

050079 

Cl.1955 

050137 

01.1771 

050199 

01.19  7  8 

z 

0*0069 

01.0262 

05C018 

01.09*7 

050080 

Cl  .1796 

050138 

01.*279 

050200 

01.18  2  0 

C" 

0*0070 

00.9315 

050019 

00.9177 

0  5 CO  81 

C1.3*19 

050139 

01.207* 

050201 

C1.171-, 

""T 

0*0071 

01,1556 

050-^21 

01.2015 

C5C082 

Cl.2333 

C5Cl*0 

01.1597 

050202 

Cl. 17fo8 

0*0072 

01.0108 

050022 

01.2*31 

050C8* 

C1.3377 

0501*1 

01.2516 

05020* 

C1.266* 

^ 

0*007* 

CI. 0577 

0  500  2* 

01.  12** 

050086 

C1.2821 

0501*3 

01.2291 

050205 

01. 16*2 

s 

0*0075 

01.05*5 

050025 

Cl.**53 

050C97 

Cl.2*32 

0501** 

01.3635 

050Z07 

C1.1779 

^ 

0*0076 

00.9683 

C5C026 

01.2*61 

C5C08S 

Cl.1619 

0501*5 

01.2370 

050208 

01.2161 

X 

0*0077 

OP. 9392 

050028 

01.2685 

050089 

01.1952 

0501*7 

00.9588 

05021C 

C1.C166 

0*0078 

01.1801 

050029 

01.2169 

050090 

01.1751 

0501*8 

01.10*3 

050211 

C1.20O6 

C/l 

0*0080 

CI. 0612 

0  500 30 

01.  1*07 

050091 

01  .1*99 

0501*9 

01.1569 

050212 

01.0557 

0*0081 

00.9009 

050032 

01.0573 

050092 

C1.1C23 

050150 

01.2385 

050213 

01. 1 735 

5 

0*0082 

01.0935 

050033 

01. 3030 

05C093 

Cl.*179 

050151 

01.2*03 

05021* 

01.26*7 

"-^ 

0*008* 

01.032* 

05003* 

01.16*8 

050095 

G1.0891 

050152 

01.2388 

050215 

C1.283* 

X 

0*0085 

00.9<»36 

050036 

01.2300 

050096 

Gl.1696 

050153 

31.3737 

050217 

Cl.2030 

X 

0*0087 

00.9373 

050038 

C1.21S5 

050097 

Cl.2*55 

05015* 

01.1211 

050219 

01.2617 

rr 

0*0088 

01.1760 

050039 

01.  39'.9 

05C098 

C1.0736 

050155 

01.1096 

050220 

01.07'»0 

— 

0*0090 

00.9069 

0500*0 

01.0083 

050099 

C1.29«.3 

050156 

01.1979 

05C221 

Cl.  1905 

2 

0*0091 

00.9630 

0500*1 

01.1*96 

050100 

C1.7005 

050159 

01.*320 

05'^222 

01.118  1 

X 

0*0093 

00.9*19 

0500*2 

01.  1*37 

050101 

01.2537 

050159 

01.1587 

05022* 

f^t  .2225 

0*0095 

CO. 9983 

0500*3 

01.*579 

050102 

01  .25*7 

050161 

01.2116 

050225 

01.1619 

0*0098 

01.1205 

0500*5 

01.1009 

C'5C!C3 

01.3305 

05016* 

01.1973 

050226 

Ol.*233 

NOTE:  CASE 

MIX  INDEXES 

DO  NOT  INCLUDE  DISCHARGES 

FROM  PPS 

-EXEMPT  UNITS. 

:  CASE 

MIX  INDEXES 

INCLUDE  CASES  i<ECEIVrO  IN 

HCFA  CENTRAL  OFFICE  THROUGH  Ju 

NE.,  1987. 

TA3LE  iC  HOSPITAL  CASE 

HIX  I 

NOcxes 

OVIDER 

P0«  DISCHARGES   OCCURRING  IN  FEDERAL 

FISCAL  YEAR  1996 

Page  3 

Of  24 

PROVIDER 

CASE  "^IX 

PR 

CASE  MIX 

PiJCVIDfR 

CASE  MIX 

PROVIDER 

CASE  MIX 

PROVIDER 

CASE  MIX 

050223 

ri.2l94 

05 

0296 

01.2393 

C5C371 

01.116  7 

050441 

01.5513 

050526 

CI. 1526 

050229 

01.2035 

050293 

01.0356 

053372 

CI. 1043 

050442 

01.1668 

050527 

01.1641 

C50230 

01.2151 

050299 

01.2966 

05C373 

01.1005 

050443 

00.9391 

050528 

01.0850 

^ 

050231 

01.2C59 

050300 

01.1996 

05C376 

01.2347 

050444 

01.1366 

C5C530 

CI. 2390 

C. 

050232 

01.4844 

0  50  301 

01.1233 

050377 

01.1604 

C50446 

00.9700 

050531 

CI. 2049 

1 

050233 

01.1324 

050302 

01.2459 

0503  73 

01.0531 

050447 

01.2275 

C5C534 

01.2423 

05023* 

01.2134 

050303 

01.4137 

0S0379 

00.9975 

050449 

00.9823 

050535 

01.1584 

3: 

050235 

01.2731 

050305 

01.2340 

05C380 

CI. 5254 

050449 

01.1385 

050537 

01.1988 

n 

050236 

01. 2036 

050307 

01.2615 

050391 

CO. 9530 

050450 

00.9916 

050539 

CI. 1599 

5' 

050233 

01.1756 

050308 

01.4059 

05C332 

CI. 2102 

050451 

01.0318 

050541 

01.3996 

K 

050239 

01.2433 

050309 

01. 1616 

05C383 

01.2712 

050454 

01.6861 

C50542 

00.9934 

^ 

050240 

01.2367 

05'^310 

01.1137 

050385 

01.2173 

050455 

01.3332 

050543 

01.1891 

< 

0502'»l 

01.2034 

050312 

01.2392 

050337 

01.0155 

C50456 

01.3062 

05C544 

01.1377 

0502«t2 

01.2942 

0  50  313 

01.1327 

05C338 

00.9761 

050457 

01.3993 

05C545 

00.8412 

05024  3 

01.1819 

C50315 

01.2004 

050390 

01.2010 

050459 

00.7997 

050546 

00.8488 

050245 

01.3  704 

050317 

CI. 1910 

05C391 

01.2168 

050459 

01.2535 

050547 

00.9^fl^ 

Z 

05024a 

01.1965 

050318 

00.9877 

050392 

CO. 3924 

050464 

01.5284 

050548 

CO. 7153 

050251 

01.0466 

050319 

01. 2624 

050393 

01.2771 

050467 

01.2273 

050549 

01.4717 

-^ 

050253 

01.293O 

050320 

01. 1035 

05C394 

01.3764 

050468 

01.1854 

050550 

01.2518 

^ 

05025'* 

01.1741 

050324 

01.4973 

050395 

CI. 1117 

050469 

00.9643 

050551 

01.2565 

^ 

050256 

CI. 4770 

050325 

01.1704 

050396 

01.4053 

050470 

01.1195 

C50552 

01.2439 

—4 

050257 

01.2362 

050326 

01.2779 

050397 

CO. 9971 

050471 

01.2742 

05C557 

01.2104 

X 

050259 

01.2452 

050327 

01.4667 

050401 

01.2121 

050473 

01.1587 

050559 

01.1727 

j: 

050260 

00.9703 

050328 

01. 1170 

050404 

01.0703 

050476 

01.1175 

C50560 

01.1374 

— 

C5C261 

01.1221 

05^329 

01.1431 

050406 

01.0060 

050477 

01.0795 

050561 

01.0943 

'-^ 

050262 

01.4550 

C50  331 

01.1774 

050407 

01.1600 

050478 

01.0999 

050562 

01.1112 

I': 

050263 

01  .1974 

050333 

00.9939 

050410 

CO. 9692 

050481 

01.2004 

050564 

01.1377 

^ 

050264 

01.2564 

05^334 

01.2143 

C5C411 

01.1823 

050482 

01.0611 

050565 

01.1085 

^ 

050267 

01.3647 

050335 

01.093? 

050413 

01.2896 

050483 

01.1575 

050566 

01.0414 

zi 

050268 

01.2443 

050336 

01.1953 

050414 

01.1173 

050485 

01.3513 

050567 

01.2353 

^' 

050269 

01.1643 

050337 

01.0569 

050415 

00.7932 

050486 

01.3160 

050568 

01.1549 

•-S 

050270 

01.1753 

050342 

01.2675 

050417 

01.1499 

050487 

01.1645 

050569 

01.1513 

Mk 

G50272 

01.2425 

050343 

01.2554 

050418 

01.0740 

050488 

01.2139 

050570 

01.3933 

—i 

050273 

01.0460 

050345 

01.2390 

050419 

01.1770 

050489 

01.0883 

050571 

01.2413 

CD 

050274 

00.8658 

050348 

01.3236 

05C420 

01.2005 

050491 

01.1947 

050573 

01.3886 

*^ 

050276 

01.0663 

050349 

00.9623 

05C421 

01.2083 

050492 

01.1041 

050575 

00.9810 

•0 

C5C277 

01.1683 

050350 

01.2500 

050423 

01.0535 

05C494 

01.0795 

050576 

01.1432 

050278 

01.2295 

050551 

01.3399 

050424 

01.3137 

050496 

01.5733 

050577 

01.2716 

~' 

050279 

01.1552 

050352 

01.1402 

050425 

01.1937 

050497 

00.8872 

050578 

01.0901 

C50280 

01.2294 

050353 

01.4318 

C50426 

01  .1407 

050498 

01.1732 

050579 

01.1588 

a 

C50281 

01.3199 

050355 

01.0322 

050427 

00.9489 

050502 

01.7492 

050580 

01.1457 

c 

C50282 

01.2050 

050357 

01.4413 

050430 

00.9020 

050503 

01.2575 

050581 

01.2151 

r^ 

050283 

01.2234 

050359 

01.1169 

050431 

01.1098 

050506 

01.2273 

050583 

01.5186 

DO 

050286 

01.0760 

050360 

01.2053 

050432 

01.2968 

050510 

01.1307 

050584 

01.0919 

^ 

05C289 

01.5175 

050361 

00.9911 

050433 

CO. 9799 

C50512 

01.1521 

050585 

01.2599 

r-. 

050290 

01.3212 

050362 

01.1300 

050434 

01.1234 

050515 

01.2387 

050585 

01.1059 

O 
3 

050291 

01.1391 

050363 

01.1247 

050435 

01.1699 

050516 

01.2519 

050587 

01.1798 

U3 

050292 

01.1837 

050366 

01.1446 

050436 

01.0275 

050517 

01.1438 

050588 

01.2119 

050293 

00.8631 

050367 

01. 1737 

050438 

01.3642 

050522 

01.1505 

050589 

01.1968 

050295 

01.1829 

050369 

01. 1535 

050440 

01.1289 

050523 

01.1100 

050590 

01.2167 

CO 

note:  case 
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PROVIDER 

CASE  MIX       I 

'RnvroER 

CASE  MIX 

PROVIOER 

CASE  MIX 

PROVIDER 

CASE  MIX 

PROVIDER 

CASE  MIX 

^ 

050591 

01.1852 

:60ooi 

01.3460 

0600  5  6 

00.9640 

070021 

01.1992 

100018 

01.1880 

050592 

01.2007        ( 

3  60003 

01. 1611 

060057 

01.1115 

070022 

01.5389 

100019 

01.1633 

050593 

01.1815        ( 

360004 

01.0718 

050058 

CO. 9130 

070023 

01.1705 

100020 

01.1897 

T" 

05059<f 

Ol.90Z't                      ( 

360005 

01. 3538 

060060 

01.1006 

070024 

01.1692 

100021 

C1.155S 

2 

050597 

01.1289         ( 

360006 

01.2292 

060062 

CI  .0346 

070025 

01.4699 

100022 

01.3702 

•1 

050598 

01.1638        ( 

36O007 

01.1299 

060063 

01.2134 

C70026 

01.1936 

100023 

01.1399 

E- 

050599 

01.3120        ( 

360008 

01.  1359 

060064 

01.2833 

070027 

01.2532 

100024 

01.1649 

X 

05060  1 

0l.l64<r 

D60009 

01.2414 

0600O5 

01.1326 

070028 

01.3266 

100C25 

01.3389 

re 

cr' 

0  5060  3 

01.2929 

D6C010 

01.4033 

06C066 

01.0567 

070029 

01.1756 

100026 

CI  .2524 

05060<f 

01.1855 

D60011 

01. 1690 

060067 

01.0320 

070030 

01.1356 

100027 

01.0103 

050605 

01.0076 

D60012 

01.3425 

060068 

01.2651 

070031 

01.2786 

100028 

01.1117 

1 

050607 

01.1385 

D60013 

01.2452 

060070 

01.1590 

070033 

01.2001 

100029 

01.1453 

< 

C50608 

01.1007 

060014 

01. 3941 

060071 

CI. 2487 

070034 

01.2202 

100030 

01.0234 

050609 

01.2173 

D60015 

01. 3110 

060072 

CI  .0022 

C70035 

01.2514 

100032 

01.2090 

~~ 

050613 

00.9626 

D60016 

0l.21e>6 

060073 

CI.C273 

070036 

01.268* 

100033 

01.1570 

050615 

01.2029 

060017 

01.?llfi 

060074 

00.9696 

070038 

01.0602 

100034 

01.2944 

z 

050616 

01. I?'*'* 

060018 

01.1041 

C60075 

01.2154 

080001 

01.2088 

100035 

C1.18S4 

050618 

01.C6CI 

C 60019 

01.2535 

060076 

01.2511 

080002 

01.1353 

100036 

CI. 1636 

050619 

01.2376 

D60020 

01.2752 

060077 

00.9408 

080003 

01.2080 

100038 

01.3111 

~ 

050622 

01.0999 

0 600 2 2 

01.4360 

060083 

01.0705 

080004 

01.2353 

100039 

01.2515 

"^ 

050623 

C1.209if 

060023 

01.3216 

060085 

00.9745 

060005 

01.0454 

100040 

01.3471 

05062* 

01.1651 

D60024 

01.4578 

060087 

01.1310 

C80CC6 

01.0493 

100042 

01.1160 

? 

050625 

01.3065 

D 600 2 5 

01.0419 

060088 

00.9691 

080007 

01.1711 

100043 

01.2045 

'J: 

050630 

01.0716 

O6'^026 

01.2811 

C6C090 

01.0551 

090001 

01.2699 

100044 

01.1709 

~~ 

050633 

C1.155C 

D60027 

01.2279 

C60092 

01.0276 

090002 

01.0651 

100045 

01.1385 

•< 

050635 

01.2069 

D6n028 

01. 3300 

060093 

00.3319 

090003 

01.2553 

100C46 

01.1329 

■X 

050636 

C1.22C3 

Db0029 

00.9841 

063096 

00.9409 

C90004 

01.3942 

100047 

01.1169 

"w 

050637 

CI. 1391 

n6r.030 

CI. 2049 

06C097 

01.0228 

090005 

01.2009 

100C48 

00.9629 

S" 

C50633 

CO. 9210 

060031 

01. 3655 

0o0098 

01.1380 

090006 

01.2285 

100049 

01.0942 

3 

0506<.l 

CI. 0652 

060032 

01.2934 

060099 

CO. 7930 

C90007 

01.1038 

100050 

01.0274 

a- 

05C6<»3 

CI. 0119 

060C33 

01.2092 

070001 

01.5261 

090008 

01.1714 

100051 

01.0429    ' 

C506'»<» 

Cl.13',8 

C6003<. 

01.2426 

070002 

01.5198 

090009 

01.1301 

100052 

01.2326 

—i 

0506'»6 

00.7978 

D60035 

01.2136 

070003 

CI.  2  1 06 

090010 

01.07  50 

100053 

01.1107 

r; 

05C6<t9 

CI. 0305 

C60036 

01.1663 

070004 

01.1637 

090011 

01.5542 

100054 

01.1604 

S 

050650 

CI. 1565 

060037 

00.9881 

070005 

01  .3047 

ICOOOl 

01.2031 

100055 

01.1394 

^j 

050651 

01.1906 

060038 

01.2460 

070006 

01.1762 

100002 

01.2533 

100056 

01.1064 

■X 

050657 

CI.  l'^63 

C60C39 

01. 1323 

070007 

01.1982 

1000C4 

00.9658 

100057 

01.125C 

050661 

00.913^ 

P6004  1 

f^l.24'^S 

070008 

CI  .1069 

100005 

ni.033l 

100059 

CI. 2457 

-" 

050663 

01.1229 

060042 

01.0167 

070009 

01.2125 

100006 

01.3259 

100060 

CI. 4381 

x 

050665 

00.5719 

C6C043 

01.0571 

07CO10 

01  .3882 

100007 

01.5718 

100061 

01.1861 

5 

C50666 

00.89',7 

C60C44 

01.1618 

C7C011 

01.1861 

IC00C8 

01.2*85 

100062 

01.1704 

a. 

050668 

01.2266 

060'T.5 

CI. 0600 

0700  12 

01.1764 

IC0009 

01.2554 

10C063 

01.1429 

050669 

00.8741 

060046 

01.1028 

070^13 

CI. 1972 

lOOOlO 

01.1870 

100065 

01.0462 

X 

050672 

0C.6965 

060047 

01.0463 

070014 

01.1266 

lOOOll 

00.9880 

1C0C57 

01.1915 

b' 

05C673 

00.9226 

060049 

01. 1909 

crooi5 

01.1769 

100012 

01.2311 

1C0C68 

01.1096 

05C67<f 

01.1213 

060050 

01.1831 

070016 

01.2605 

100013 

00.9480 

10CC69 

OLlOSg 

5" 

0->0675 

31 .2188 

060351 

01.  ?e>32 

070017 

01.2613 

100014 

01.1542 

100070 

01.2505 

X 

050676 

CO. 8325 

060052 

01.0294 

070018 

^^1.2116 

1C0015 

01  .1036 

100071 

01.1729 

C50677 

CI.  IZ't'* 

060053 

00.952? 

070019 

01.1620 

100016 

CO. 9937 

10007? 

01.1 357 

050678 

00.8380 

05^^54 

01.  2429 

070020 

01.2'>67 

10Crii7 

01  .2351 

100C73 

CI. 3498 
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PROVIDER 

CASE  MIX       P 

OOVIDER 

C4SP  MIX 

PROVIDER 

CASE  MIX 

PROVIDER 

CASE  MIX 

PROVIDFR 

CASE  -IX 

100074 

01.1046        1 

CC137 

CI. IICQ 

l''0203 

01.1820 

100263 

01.1369 

1  10046 

CI. 0814 

100075 

01.3967        I 

00138 

00.9565 

100204 

01.3160 

100264 

01.2089 

110047 

00.9215 

100076 

01.1540        I 

C0139 

01.0580 

100206 

01.1793 

100265 

01.1221 

110048 

01.0374 

Tl 

100077 

01.1751        100140 

01.0824 

100207 

CI. 1656 

100266 

01.1405 

11C049 

Cn. 9323 

C- 

100078 

01.0291        100142 

01.0452 

ICO? 0  8 

CI  .1375 

100267 

01.1845 

1 10050 

CI. 0191 

<-l 

10007<J 

CI. 1529        100143 

01.0092 

1C0209 

G1.2304 

100268 

01.0682 

11C051 

00.9268 

c; 

100080 

01.1949        1 

CO  144 

01.0291 

i':o2io 

CI. 3022 

100269 

01.2081 

11C052 

00.9243 

J3 

100081 

01.C177         1C014S 

01. 1076 

100211 

01.1593 

100270 

00.8911 

110054 

01  .1792 

jc. 

100082 

01.2001        1 

00146 

00.9328 

100212 

01.1386 

100273 

00.8503 

11CC55 

00.9150 

V. 

100083 

01.1219         I 

00147 

01.0338 

100213 

CI. 2236 

110001 

01.0896 

110056 

00.9385 

■^ 

10008* 

01.1086         I 

C0149 

01. 1263 

100214 

01 .1244 

110002 

01.1359 

U0C59 

01.0534 

10008S 

01.0678         I 

00150 

01.  1666 

100217 

CI  .C753 

110003 

01.1322 

1  10061 

00.9072 

< 

100086 

CI. 1571        1 

00151 

01.4730 

100213 

01.1C48 

110004 

01.0997 

110062 

00.9395 

100087 

01.4274        1 

00152 

01.1222 

100219 

01.2020 

1100C5 

01.0647 

110063 

00.9959 

1C0088 

01.2543        1 

cni53 

00.8808 

IC0220 

01.3549 

110006 

01.1344 

110064 

01.1928 

fc 

1C0C39 

01.1411        1 

00154 

01.2315 

ICC221 

01.4990 

110007 

01.3131 

110065 

00.9529 

2 

100C90 

01.1212        1 

00156 

01.0391 

100222 

01.0942 

110008 

01.0222 

110066 

01.2003 

100C92 

01.1131        1 

00157 

01.288C 

100223 

01.2024 

110009 

01.0471 

11C069 

CI. 0625 

,  , 

100093 

01.219C        1 

C0159 

01.0053 

1C0224 

01.1107 

110010 

01.7742 

1 10C70 

00.9904 

2 

100098 

CO. 9487        1 

00160 

00.9303 

1CG225 

01.1193 

110011 

01.0798 

110071 

00.9846 

...^ 

100099 

01.0939        I 

00161 

01.2019 

100226 

01.1804 

110013 

00.9742 

110072 

00.9629 

^ 

100100 

01.1068        1 

00162 

01.1061 

100227 

00.9439 

110014 

0".9176 

110073 

01.0337 

^ 

1001C2 

01.0225        1 

0C164 

00.9761 

1CC228 

CI. 1166 

110015 

01.0129 

110074 

01.1589 

■X. 

100103 

00.9363        1 

00165 

00.9605 

100229 

01.1506 

110016 

01.1617 

110075 

01.0553 

r^ 

100105 

CI. 1707        1 

00166 

01.1489 

100230 

CI. 0632 

110017 

00.9391 

110076 

01.2420 

■■< 

100106 

01.0728        1 

00167 

01.1466 

IOC231 

01.4442 

110C18 

01.1016 

110077 

00.9162 

T- 

100107 

01.1042        I 

00168 

01. 1639 

100232 

01.0287 

110020 

01.0349 

110C78 

01.37^6 

~ 

1CC108 

CI. 0022        1 

C0169 

CI. 4374 

1C0234 

CI. 1647 

110023 

01.0699 

110079 

01.0841 

~ 

1001C9 

01. ICC  3        1 

00170 

01.1303 

100235 

CI. 1465 

110024 

01.1844 

110080 

01.1116 

2 

lOOllO 

CI. 1562        1 

0C172 

01. 1099 

100236 

CI. 1747 

110025 

01.1603 

110081 

00.9929 

X 

100112 

CO. 9341         1 

00173 

01.1472 

100237 

01.5760 

110026 

01.0176 

110C82 

01.6753 

"■ 

100113 

CI. 4486         1 

00174 

01.2787 

100238 

CI. 1525 

110027 

00.9712 

110083 

01.1887 

^ 

100114 

01.1768         1 

00175 

01.0061 

10C239 

01  .2436 

110028 

01.3460 

110C85 

01.1061 

^ 

100115 

CI. 1241        1 

00176 

01.4303 

100240 

00.7510 

110029 

01.1008 

110086 

01.1259 

100117 

C1.C996         1 

00177 

01.  1846 

1CC241 

00.8840 

110030 

01.1162 

110037 

01.1190 

100118 

CI. 0572        1 

00179 

01.3380 

100242 

01  .1479 

110031 

01.0866 

11CC88 

00.9086 

?3 

1CC120 

01.0432 

00180 

01.2665 

10C243 

01  .1804 

110032 

01.0849 

110C89 

01.1354 

100121 

CC.9956         1 

LOOIRI 

01.0764 

1CC244 

01.1483 

110033 

01.0637 

110091 

01.1882 

cc 

100122 

01.1270        1 

10018  3 

01.1092 

100246 

01.1967 

110034 

01.2398 

110092 

01.0056 

100124 

01.C977         ] 

100185 

01.0493 

100248 

CI.  3 86 3 

110035 

01.1180 

110093 

01.0142 

5 

100125 

C1.1C97         1 

100186 

01.2388 

100249 

01 .0702 

110036 

01.4893 

110094 

00.8853 

?c 

100126 

01.2183        1 

10C187 

01.1175 

100252 

01.1271 

110037 

00.9948 

110095 

01.1515 

10C127 

C1.2606        1 

100169 

01.1425 

1CC253 

CI. 2013 

11C038 

01.1479 

110096 

00.9767 

oc 

100128 

01.9451         1 

100191 

01.1749 

100254 

01.2143 

110039 

01.1001 

110097 

CO. 9301 

^ 

1CC129 

01.1544         1 

IC0193 

00.8394 

1CC255 

01.1455 

110040 

0C.9912 

110098 

00.8959 

^, 

10C13G 

01.1270        1 

100194 

01.C970 

100256 

CI. 1601 

110041 

01.0801 

110099 

00.9431 

~ 

10C131 

01.1482        ! 

100195 

01.  1863 

10C258 

01.1355 

110042 

00.9850 

110100 

01.0464 

u: 

100132 

01.2080        1 

ICC196 

01.1834 

100259 

01.1155 

110043 

01.1998 

IIOIOI 

00.9332 

100134 

00.9071 

ICC199 

01.2150 

1CC260 

01  .1436 

110044 

01.10  67 

110103 

00.9406 

10C135 

CI. 3906 

ICC2C0 

CI. 1406 

10C262 

CI. 1693 

110045 

00.9949 

1  10104 

01-0543 

u 
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3 

PROVIDER 

CASE  HIX       P 

ROVIOER 

CASE  HIX 

PROVIDER 

CASE  MIX 

PROVIDER 

CASE  KIX 

PROVIDER 

CASE  MIX 

^ 

110105 

01.1275        1 

110169 

00.6891 

130002 

01.2631 

140005 

00.8919 

14CC65 

01.2055 

ncio7 

C1.383C        1 

10170 

00.829*. 

130003 

01 .  1670 

1*,0007 

01.1722 

140066 

01.0541 

110108 

CO. 9072        1 

10171 

01.196*. 

130005 

01.2297 

1400C3 

01.2154 

140067 

01.3439 

110109 

00.9596         1 

10172 

CI. 1377 

1300C6 

01.5116 

l*i0009 

00.9952 

140C68 

01.0675 

c. 

119111 

00.9'.'fl         1 

1017% 

00.8859 

130007 

01.3198 

140010 

01.2923 

140069 

01.1047 

110112 

00.939'»         1 

L10175 

01.C937 

1 30008 

00.89  3  5 

140011 

01.0735 

140070 

01.1752 

ii 

110113 

CO. 9899         1 

110176 

01, 1106 

130009 

00.9636 

140012 

01.1833 

140072 

01.1280 

X 

IIOIU 

OUCSb        1 

110177 

01.1331 

130010 

00.966*, 

140013 

01.1585 

140074 

01.0048 

n 

110115 

C1.30<»6         1 

110173 

00.9628 

130011 

01.1978 

140014 

00.9847 

140075 

01.2546 

«' 

IIOIIT 

00.9292         1 

110179 

01.09*.'. 

130012 

00.9173 

140015 

01.1023 

140077 

CO, 9846 

•^ 

110118 

00.938*.        1 

110181 

C1.0<.66 

130013 

01.1307 

140016 

01.0324 

140079 

01,0986 

11012C 

00.9317         1 

110183 

01.1309 

13001*. 

01.1799 

140017 

01.1413 

140080 

01,5392 

< 

110121 

00.9*25        1 

mis'. 

01.0*.19 

130015 

01.0691 

140018 

01.2657 

140081 

01,0947 

110122 

CI. 1639        1 

110185 

00.9202 

130016 

00.9346 

140019 

00.9502 

140082 

01.1555 

^T 

110123 

01.0085 

110186 

01.0390 

130017 

CI. 0056 

140023 

01.0484 

140083 

01.0892 

t- 

11012<» 

00.9380        1 

110137 

00.9  7  50 

130018 

01 .1950 

140024 

00.9714 

140084 

01.1695 

z 

110125 

01.0576 

110188 

01.1237 

130019 

01.0369 

140025 

01.0836 

140085 

01.2129 

110127 

01.0058         1 

110189 

00.959*. 

13C021 

00.8972 

140026 

01.1090 

140086 

01.0360 

_i 

110128 

01.077'. 

110190 

01.001*. 

130022 

01,1059 

140027 

01.0675 

140C87 

01.1543 

s 

110129 

01.3137 

110191 

01.  1266 

13002*. 

01.1630 

140029 

01,2067 

140098 

01.3976 

— 

" 

IICUO 

00.903*. 

110192 

01.2112 

130025 

01.0169 

140030 

01.2848 

140089 

01,0797    : 

H 

11C131 

00.8957 

110193 

01.0522 

130026 

01.1227 

140031 

01,0520 

140090 

01,2087 

c 

110132 

00.9731 

11019', 

01.0177 

130027 

00.8997 

140032 

0  1 ,  09  3  I 

140091 

0l,2<»99 

c/: 

110133 

00.9650 

110195 

00.9551 

130028 

01.1293 

140033 

01.1076 

140093 

01.1130 

1; 

llCU'f 

C0.972cJ 

110196 

01.  3<.3*. 

130029 

01.1292 

140034 

01,0470 

140094 

01,0803 

w^ 

110135 

00.9611 

110198 

01.2263 

130030 

00.8939 

140035 

01,0884 

140095 

01.0999 

C^ 

11013O 

00.9951 

110200 

oi.'.as*. 

130031 

00.9207 

140036 

01,0261 

140097 

01.1659 

~ 

1101<»0 

00.8630 

110201 

01.1785 

130032 

00,9626 

140037 

00,9838 

140098 

01.1745 

~ 

110141 

00.8975 

1  10202 

00.9852 

13003*. 

C0.9*.21 

140038 

01.1155 

140099 

01.1755 

r 

1101<»2 

01.0208 

120001 

01.3889 

130035 

CI. 0698 

140039 

01.0268 

140100 

01.0650 

- 

1101<»3 

01. 1276 

120002 

01.0975 

I  30036 

01.1190 

140040 

01.0935 

140101 

01.1419 

-^ 

1101'.<» 

01.  IS*. 5 

12C003 

01.1065 

130037 

01.0309 

140041 

00.9783 

140102 

00.9618 

1101«»6 

QC.8572 

12000'. 

01. 1596 

130039 

00.9788 

140042 

01.0235 

140103 

01.0956 

^ 

llCl*r9 

CC.9563 

120005 

01.175', 

130039 

01  .1*.*,*, 

140043 

01.0931 

140104 

01.0887 

~ 

I  I '^  I  SO 

01  .0626 

120006 

01.0757 

1300*.0 

00.9151 

140045 

01.0554 

140105 

0  i  .  2  1  2  9 

^ 

110151 

0C.9706 

12000  7 

01. 3332 

1  300*.! 

00.97  11 

140046 

01.0357 

140107 

00.9377 

?c 

110152 

00.977'. 

120009 

01.0281 

13CO'.3 

00.9*,83 

140047 

01.0846 

140108 

01.1315 

^ 

110153 

00.9390 

120009 

00.9788 

1  300*.'. 

C0.P098 

140048 

01.0861 

140109 

00.9904 

■X. 

HOIS'. 

00.9  78  5 

120010 

01. '.201 

1300'.5 

01.016*. 

140049 

01.2410 

140110 

01.0795 

- 

110155 

00.9370 

1200U 

01.292S 

1300'.9 

00.8961 

14C051 

01.1787 

140111 

00.9640 

^ 

110156 

00.90'.9 

120012 

01.C1<.7 

130T.9 

01  .1826 

140052 

01.1447 

140112 

01.0751 

^ 

11C157 

01.1102 

12001', 

01.  1163 

130050 

01.0712 

140053 

01.3903 

1401  13 

01.3529 

110158 

01.0360 

120015 

00.991 1 

130051 

01.0725 

140054 

01.250  5 

140114 

01.1053 

yz 

11C161 

01.2526 

120016 

01.0381 

1  30053 

C1.01*.2 

140055 

00.9662 

140115 

01.0430 

^~* 

110162 

00.9033 

120018 

00. 9991 

I  3  00  5*. 

00.789*. 

140058 

01.0468 

140116 

01.2172 

^■ 

110163 

01.1932 

120319 

01.C619 

130056 

00.3755 

140059 

01.0106 

140117 

01.1768 

r; 

■  11016'. 

01  .2  150 

120021 

01.0160 

I'.COOl 

r\  .Ce86 

1'.0061 

01.0359 

140118 

01.3036 

■J", 

110165 

01.1369 

120022 

01.3927 

1*.0C02 

01.1786 

140062 

01.1317 

140119 

01.4469 

110166 

01.1886 

12002*. 

00.8  9  39 

l',C003 

00.9210 

140063 

"1.1516 

140120 

01.0673 

110168 

01.l'.92 

130001 

01.0217 

1*.C00*. 

01.0321 

140064 

01.1239 

140121 

01.0535 
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PROVIOcR 

CASE  MIX 

nviOER 

CASE  MIX 

PROVIDER 

CASE  MIX 

PROVIDER 

CASE  MIX 

PROyiD«^R 

CASE  MIX 

l«f0122 

01.2131 

0174 

01.1884 

14''236 

CI  .0448 

150015 

01.1449 

150071 

01.1730 

U012J 

0l.l29«i 

0176 

01. HOT 

14C239 

01  .3217 

150017 

01.4543 

150072 

01.1695 

IV012* 

01.0102 

0177 

01.0493 

140240 

01.1687 

150018 

01.1721 

150073 

01.0637 

a' 

I'fOia^ 

CI. 0878 

0173 

01.0051 

140241 

00.8902 

150019 

01.1366 

150074 

01.2396 

^ 

U0126 

01.3296 

0179 

01.1982 

14C242 

01.2081 

150020 

01.0682 

150075 

^^1.1798 

- 

11*0127 

CI. 1763 

(0180 

01.2500 

140243 

CI  .1039 

150021 

01.3847 

150076 

01  .0227 

1<>0128 

Cl.0<»37 

»0181 

01.0801 

14C245 

01.0275 

150022 

01.0890 

150077 

01.0993 

I'»0l29 

01.0316 

>0132 

01.2251 

140246 

01.0552 

150023 

01.2004 

150078 

01.024'; 

K 

U0130 

01.1223 

►  0184 

01.0673 

140247 

01.0074 

150024 

01.1240 

150079 

01.1163 

»' 

I'fOlSl 

ni.l225 

»oia5 

01.  1755 

140248 

01.1180 

150025 

01.2614 

1S0081 

01.0274 

l'.0132 

01.2078 

(0186 

01.0765 

140249 

00.8320 

150026 

01.1767 

150082 

01.2597 

~~~ 

l<r0133 

01.1832 

i0l87 

01.215^ 

140250 

01.1485 

150027 

01.0890 

150083 

01.0426 

< 

l-fOlSt 

01.1333 

►  0183 

00.9  365 

140251 

01.1343 

150029 

01.1325 

150084 

01.5260 

^ 

1<»0135 

01.1032 

►  0139 

01.1 167 

140252 

01.1987 

150030 

01.1342 

150085 

00.9224 

zr 

lVCl3ib 

00.9911 

►  0190 

01.0006 

140253 

01.1300 

150031 

00.9753 

150086 

01.0942 

ro 

1*01 37 

01.0623 

»0l9l 

01.1300 

140258 

01.2203 

150032 

01.6239 

150088 

01.0950 

z 

140138 

00. ''gb'. 

.0192 

01.0862 

14  0261 

01.0746 

150033 

01.2876 

150089 

01.2134 

I'fOlS'J 

00.993'. 

.r,  19  3 

CO. 9764 

1<.C271 

00.9560 

150034 

01.1152 

1S0090 

01.1873 

-. 

1<»01*0 

01.0791 

l»'-197 

01.22C6 

14C273 

C1.C26C 

150035 

01.1294 

150091 

01.0846 

^ 

1<»01<>1 

00.9409 

I.C199 

01.0612 

140275 

01.1107 

150036 

01.0151 

150092 

01.0253 

— -. 

1*01'»2 

01.1140 

(.0200 

01.2209 

140276 

01.8120 

150037 

01.1412 

150094 

01.0654 

-■ 

1<»01<»3 

01.1014 

1.0202 

01.  141? 

140230 

01.1413 

150038 

01.1655 

150095 

01.0566 

: 

1<»CI^'» 

01.0222 

".0203 

01.C337 

140281 

01.3495 

150039 

01.0366 

150096 

01.0160 

X 

l^Cl**? 

01.0540 

'.0204 

01. I9fi9 

140235 

01  .0744 

15C042 

01.1563 

150097 

01.0674 

- 

I'fCl'fb 

00.9295 

40205 

01.0302 

140286 

01.1649 

150043 

01.1102 

150098 

01.0486 

'-< 

I'.Ol  <»7 

C1.C279 

40206 

ni. 1299 

140288 

01.1312 

150044 

01.1455 

150099 

01.0779 

■J~. 

I'.O  l't'3 

01.3027 

40207 

01.  I  336 

14-^289 

01.1958 

150045 

01.C899 

150100 

01.2902 

~~ 

I'fOl^O 

01.2363 

40208 

01.2600 

14C290 

01.1451 

15CC46 

01.2031 

150101 

01 .0373 

K 

I vol  SI 

CI. 0124 

40209 

01.2375 

140291 

01.1385 

150047 

01.2794 

150102 

01.0197 

3, 

l«tCl  52 

01.0088 

40210 

01.0412 

140292 

01.1446 

150048 

01.1571 

150103 

01.0064 

s 

I'.ClSi 

01.0873 

40211 

01.0830 

14C293 

00.9879 

150049 

01.0501 

15C104 

01.0617 

-) 

l't015'f 

01.1415 

40212 

01.0075 

140294 

00.9373 

150050 

01.1367 

150105 

01.0975 

- 

l-tClSS 

0l.''i90C 

40213 

01.  1  113 

140295 

CI  .1241 

150051 

01.1741 

150106 

01.0250 

'-0 

ItOl 56 

01.1921 

40215 

01. 1029 

140296 

00.8475 

150052 

00.9848 

150109 

CI. 2120 

3= 

I'.Ol  S7 

01.0274 

40216 

00.913C 

14C297 

CI. 2060 

150053 

01.0047 

150110 

00.8919 

-^ 

l<.0156 

01.1816 

4C217 

01. 1663 

14C298 

01.2128 

150054 

00.9933 

150111 

01.0228 

50 

IVOIS^ 

01.098'. 

4021"? 

01.0343 

15  00C1 

CI. 1350 

150056 

01.3901 

150112 

01.1527 

^ 

l'»01  60 

01.  1905 

4"219 

01.  I  ZO-^ 

150002 

01.2161 

150057 

01.0113 

150113 

01.11*7 

l-fOlbl 

01.015'. 

40220 

01.0541 

-  150003 

01.3241 

150058 

01.2930 

15C114 

01.0226 

K 

1'.0162 

01.1575 

40223 

01. 3026 

150004 

01.1860 

150059 

01.0758 

150115 

01.1743 

D 

p. 

l'tC163 

C0.940C 

40224 

01.2038 

15C005 

01.1373 

150060 

01.1058 

15C122 

CI. 0553 

? 

l'.C16<» 

C I. 1329 

40226 

00.949^ 

150006 

CI. 1642 

150061 

01.1100 

150123 

01.0825 

1^0  165 

00.9  24  8 

4022S 

01.3115 

150007 

01.0838 

150062 

01.0257 

15C124 

CI. 1396 

litOlbb 

01.1085 

40229 

01.0706 

1500C8 

CI. 2649 

150063 

01.1299 

150125 

CI. 1453 

s: 

ItOlbT 

C 1.0 304 

4C230 

00.9948 

150009 

01.1291 

150064 

01.0742 

150126 

01.6135 

X- 

I'tOlfe^ 

01.0203 

40231 

01. 17S3 

15C010 

01.0452 

150065 

01.1274 

150127 

CI  .0880 

3 

[".OITO 

01 .0788 

402  3  2 

01.0316 

150011 

01.1288 

150066 

01.1001 

150128 

01.1356 

cc 

1V0171 

00.9493 

4  0233 

01. 3922 

15C012 

01.2957 

150067 

01.0423 

150129 

CI. 0960 

I'»0l72 

31.2426 

40234 

01. 1135 

15  0013 

01.0447 

150069 

01.1265 

150130 

01.2023 

1A0173 

01.0977 

40235 

00. 9684 

15  0014 

01.1852 

150070 

01.1106 

150132 

01.2562 

W 
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PROVIDER 

CASE  Hix       » 

'ROVIOER 

CASE  MIX 

PROVIDER 

CASE  MIX 

PROVIDER 

CASE  fix 

PROVIOFR 

CASE  "IX 

150133 

01.  14B6 

160055 

01.0675 

160111 

01.1632 

170018 

01.0647 

170076 

01.1164 

15013<f 

01.1530         1 

160056 

01.0009 

160112 

01.2366 

170019 

01.2219 

170C77 

00.9626 

15013'; 

00.7924 

160057 

01.1833 

160113 

01.0559 

170020 

01.1720 

170079 

00.8929 

^5 

1501 36 

01.0956         1 

160058 

01.4186 

160114 

01  .0419 

170021 

00.9407 

170080 

00.939*, 

2_ 

160CCI 

CI. 1629         1 

160059 

01.2024 

160115 

01  .0602 

170022 

01.1336 

170081 

01.0806 

■^ 

160C02 

01.2252 

L60060 

01.0839 

160116 

01.1203 

170023 

01.2594 

170082 

00.9411 

Zi 

160C03 

CI. 0696 

160061 

01.0097 

160117 

01.3012 

170024 

01.0022 

170084 

00.9970 

50 

1600C^ 

01.1237 

160062 

01.0556 

160118 

01.1116 

170025 

01.0872 

170085 

01.0158 

^ 

160005 

01.1431 

160063 

01.0797 

160119 

00.9476 

170026 

01.0092 

170086 

01.4060 

x' 

160007 

01.0596 

160064 

01.2003 

160120 

00.9082 

170027 

01.0970 

170087 

01.1966 

5" 

160003 

01.1351 

160065 

01.  1339 

16C122 

01.0639 

170030 

01.01  16 

I'coee 

0'". 991,7 

•^ 

160009 

01.1638 

160066 

01.0736 

160123 

00.9687 

170031 

01.0233 

1 7CG89 

0  0.964? 

^ 

160012 

01.0967 

160C67 

01.1420 

160124 

CI. 1912 

1700  32 

01.0797 

17C09C 

01.087? 

160013 

01.2135 

160063 

01.099^ 

16C126 

CI. 1116 

170033 

01.1074 

17CC92 

01.0687 

160014 

01.0446 

160069 

01.3094 

160129 

01.0312 

170034 

00.9348 

170093 

00.9633 

'->i 

160016 

01.242C 

160070 

01.013? 

1601 30 

CI  .1178 

17003'^ 

00.9436 

l-rn^Qt, 

"  '^ ,  3  ^  9  ^ 

2. 

160018 

CI. 0599 

160071 

01.1422 

160131 

01.1251 

170036 

00.9567 

1 70C96 

01.0717 

160020 

01 .C439 

160072 

01.1273 

160132 

01.0344 

170037 

01.1073 

1  7009"' 

'-1.019'^ 

160021 

C1.099O 

160073 

00.9085 

160133 

CI  .1084 

170038 

00.9947 

1  70098 

0  1.00?^ 

~ 

160023 

01.0977 

160074 

00.9862 

160134 

00.9338 

170039 

01.0696 

170C99 

CI. 0996 

*^ 

16002'» 

01.1835 

16007S 

01.0154 

160135 

00.9790 

170040 

01.3131 

17010C 

CO. 8928 

16C025 

01.4330 

160076 

01.0011 

160136 

01.0522 

170041 

00.9930 

170101 

01.0297 

c 

1600  26 

01.1168 

160077 

01.0564 

160138 

01.0179 

170043 

01.1522 

170102 

01.0224 

~- 

160027 

01.1234 

160079 

01.2260 

160140 

01.027S 

170044 

01.0198 

1"'0103 

01.1970 

~- 

160028 

CI. 1138 

160080 

01.1162 

160141 

01  .0408 

170045 

01.0283 

170104 

CI. 2466 

< 

16002'i 

CI. 2329 

1600  81 

01.1189 

160142 

01.1332 

170046 

00.9859 

170105 

C':.99fe8 

X: 

160030 

01.2245 

160082 

01.4669 

160143 

01.1049 

170''<,9 

01.1685 

17C106 

01. CI  2'- 

160CJ1 

C1.08J3 

160083 

01. 3620 

160146 

CI  .0966 

170050 

0  0.9606 

170  108 

00.9  3  36 

— 

160032 

CI. 0245 

160085 

01.2  00=1 

160146 

CI. 2245 

17C061 

00.9779 

1 701C9 

:i.o?3o 

5 

160033 

C1.221B 

160036 

01.0096 

16C147 

Cl.2 J93 

170052 

01.0116 

I  70  uc 

C0.9l7'^ 

~ 

16C0  3'» 

CI. 037b 

160038 

01.0746 

16C151 

CI. 1606 

170053 

00.9633 

170112 

0 1  .  C  I  2  « 

^ 

16C035 

01.065d 

160039 

0 1 .  I  8  8  S 

16C152 

CI. 0496 

170054 

00.9<?43 

17C113 

CI. 05^4 

"^ 

160036 

01.1378 

160090 

'^1.0373 

160153 

01.3432 

170055 

00.9141 

170  114 

CI. 0274 

160037 

01.  1263 

160391 

01. 1420 

170001 

CI. 1313 

170066 

00.9889 

170115 

CI. 0287 

3 

160C33 

01.1504 

160092 

01.0597 

17CCC2 

01  .1769 

17005-' 

00.9287 

170116 

01.1631 

16003'? 

01.0600 

160093 

00.9344 

170003 

01.0966 

170058 

01.0329 

1  7^117 

01.0339 

po 

1600'>3 

01.1997 

160094 

01. 1067 

170004 

01.0744 

170060 

00.9859 

170119 

CO. 9306 

1600*1 

01.0597 

16009S 

01.0208 

170005 

00.9241 

170061 

01.C817 

1 7^120 

01.1104 

~" 

1600<»3 

CI. 0423 

160097 

01.1076 

170006 

01.1344 

170062 

00.9376 

1 7012V 

CC.P626 

z 

160C*<» 

01.2467 

160093 

01. 1 323 

I  70007 

CI. 1836 

170063 

C0.9?';3 

112122 

01.6673 

3 

160045 

01.3718 

160099 

01.0921 

l''0O08 

00.9  75  6 

1700  64 

00.94  10 

l''C123 

CI.  3'^41 

— 

160046 

CI. 0448 

160101 

01.089R 

170009 

01.  10B9 

17  00  66 

CO. 9301 

1 701?4 

0C.9336 

"^ 

160C47 

01.2734 

160102 

01.2714 

170010 

01.0626 

170067 

01.0810 

17C126 

0^.94  30 

ji 

1.6CC48 

CI. 1125 

160103 

00.9102 

170011 

01.1343 

170'^63 

01.0999 

170  126 

0  o  ,  p  1  p  o 

^ 

160049 

CI. 0321 

160104 

01.0284 

170012 

01.3388 

170069 

01.0507 

170128 

00.9510 

~. 

160050 

01.0507 

160106 

01.1446 

170013 

01.1763 

170070 

00.9730 

170130 

01.0613 

3 

160C51 

01.0598 

160  107 

01.1169 

170014 

01.0477 

1700  72 

00.9662 

17CI 31 

01.1962 

X 

160052 

01.0840 

160108 

01.  1743 

170015 

01.0491 

170073 

01.2032 

170  133 

01.2253 

160053 

01.1524 

160109 

01.0931 

l"'0O16 

01.4128 

170074 

01.1137 

170134 

00.9927 

160054 

CI. 0821 

160110 

01. i?81 

WC^17 

C1.1C52 

170075 

00.8873 

1  70137 

01.1608 
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PROVIOtR 

CASE  >*IK 

P«3V 

MOEP 

GASP  "IX 

PRCVIOt'i 

CASE  MIX 

PROVIDES 

CASE  HI  X 

PROVIOFR 

CASE  "IX 

170133 

01.1561 

130J 

VS 

00.9203 

18C095 

01.C5*1 

190023 

00.9197 

190110 

03,9769 

170139 

00.9981 

180' 

329 

01.06** 

180099 

00.9*36 

190025 

01.076* 

190111 

01.2883 

nci<*Q 

00.99^1 

180C 

330 

00.9765 

laOlOO 

01.1*82 

190026 

01.1601 

190112 

01  .20*7 

ft 

noi'fZ 

01.1116 

180C 

331 

01.0206 

180101 

01.0980 

190027 

01.2070 

190113 

01,0812 

noi-ri 

01.153'» 

180' 

)32 

00.9016 

180102 

01.1790 

190029 

01.1300 

19011* 

00,863* 

-s 

1701'.  <► 

01.2730 

iflo: 

333 

00. 9773 

180103 

01.3559 

19C033 

00.91*6 

190115 

01.2105 

z. 

170l'.S 

01.0925 

180f 

33* 

00.9*30 

IPOIO* 

01.2397 

19003* 

01.1207 

190116 

01.07Q8 

X 

1701'.6 

C1.250'» 

180' 

335 

01.  1753 

180105 

00.B801 

190035 

01.2522 

190117 

00.9887 

jc 

1701'»7 

01.1278 

180 

336 

01.0226 

180106 

00.875* 

190036 

01.3985 

19C 11" 

CI. 0105 

'X 

1701<.8 

01.1671 

180' 

337 

01. 1556 

180108 

CO. 3635 

190037 

00.919* 

1<50119 

C0.9S96 

T 

170150 

Ol.lC't't 

180' 

^33 

01. 1179 

18011* 

00.9572 

190039 

01.2821 

190120 

C0.9*!^7 

^^ 

170151 

00.9960 

180( 

3*0 

01.*0*l 

130115 

00.9523 

1900*0 

'^1.18«6 

190122 

01.150* 

< 

170152 

00.8968 

180 

D*l 

00.9787 

18C116 

01.1096 

1900*1 

01.3090 

19012* 

01.2153 

170159 

00.9869 

180' 

3*2 

01.02  30 

180117 

00.9230 

1900*3 

01.078* 

190125 

01.1976 

170160 

00.8967 

180( 

3*3 

01.01*8 

18C118 

00,9870 

1900** 

01.035* 

19C127 

01.0752 

f- 

17C16'. 

01.  1605 

180( 

3** 

00.9707 

180120 

00.9351 

1900*5 

0 1  . 09  5  3 

19C12P 

00.9837 

2 

17C166 

01.0221 

180( 

3*5 

01. 1 170 

180121 

01.0395 

1900*6 

01.2698 

19013C 

00.9396 

170168 

00.9878 

180 

3*6 

01.00  60 

180122 

00.8836 

1900*7 

01.015* 

190131 

01.015* 

_ 

170170 

01.1689 

180 

3*7 

01.0037 

180123 

01.17*7 

1900*8 

01.0361 

190132 

01.026* 

* 

1  701 7  I 

01  .IC'*'. 

lar 

3*8 

01. 1337 

1^012* 

01.1560 

1900*9 

00.9691 

190133 

01.1339 

- 

170172 

00.9886 

180 

0*9 

01.0329 

180125 

CO. 90 8 7 

19005C 

00.98  3  2 

19013* 

00.8796 

^ 

17C173 

00.8813 

180 

350 

01.0626 

180126 

00.9506 

190053 

01.0896 

1O0135 

01.2382 

=  ' 

17017<, 

C0.93i»6 

180 

351 

01.  1377 

180127 

01.0811 

19005* 

01.  17fr* 

190136 

00.9**6 

'J-- 

17C175 

01.1036 

18C 

053 

no. 990  I 

180128 

C1.C*08 

190058 

00.9755 

190137 

01.0031 

"^^ 

170176 

01.2271 

180 

05* 

01.0765 

180129 

00.9728 

190059 

01.0668 

1901 38 

00.7021 

■~5 

170178 

00.9032 

180 

055 

01.0382 

180130 

01.18*6 

19O060 

01.1530 

190139 

01.0389 

■f- 

180001 

01.  1326 

130 

056 

01.0619 

180132 

01.0575 

19006* 

01.2173 

1901*C 

00.9791 

"C 

180002 

01.0169 

180 

058 

03. 8668 

180133 

01.1251 

190065 

01.2828 

1901*1 

01 .0001 

^ 

ISOOO*. 

01.0373 

180 

059 

00.9?60 

13013* 

C 1  .  C  2  7  8 

190067 

01.0270 

1901*2 

00.9795 

3 

180005 

01  .01 38 

180 

n60 

00.9  3  63 

130136 

CI  .1857 

190071 

00.99*0 

19CI** 

01.0631 

X 

1800G6 

00.923<t 

180062 

00.9233 

130137 

C  1.23*6 

190073 

00.8850 

19C1*5 

01.0130 

"! 

03 

180007 

01.  1613 

180063 

00.9*01 

190001 

00.9*61 

190075 

01  .1257 

1901*6 

01.3315 

i^~t 

m 

180009 

01.1002 

130G6<. 

01.009* 

190002 

01.3267 

190077 

01.03*9 

1901*7 

00.9950 

k-1 

2} 

180010 

Gl.<f602 

180065 

00.9705 

190003 

CI. 0991 

190078 

01.01 2* 

!9Cl*e 

00.896* 

s 

^ 

180011 

00.9896 

180066 

00.9861 

19000* 

01.1710 

190079 

01.0366 

1901*9 

00.9809 

O 

180012 

01.1337 

180067 

01.*135 

190005 

01.1308 

190081 

00.9359 

19C151 

01.06*3 

■X 

o 

130013 

01.1255 

180069 

00.980* 

190006 

01.0637 

190083 

00.9*61 

190152 

01.1028 

:5 

18001<» 

Ol.'fUV 

180070 

00.9608 

190007 

01.0022 

190086 

01.0928 

190155 

00.9685 

as 

-< 

18C015 

01.0312 

180072 

01.05*1 

190008 

01.2328 

190088 

01.01 18 

190156 

00.9188 

K 

> 
> 

> 

GO 

f— 

m 

180016 

oi.U'.e 

180075 

00.9311 

190009 

01.OQ6* 

190089 

01.0*25 

19C157 

00.93*6 

5. 

•X 

180017 

Cl.l<f77 

lan 

078 

00.96*0 

190010 

01.0015 

19009C 

01.0571 

190158 

01.0883 

180018 

01.1123 

180 

0  79 

00.9880 

190011 

01.0282 

190092 

01.103* 

19016C 

01.01*9 

180019 

01.0916 

180 

030 

01. 0*98 

19C012 

CO. 9312 

190095 

00.9285 

190161 

01.0336 

00 

180020 

00.9526 

180 

031 

01.  133* 

190013 

01.1068 

190098 

01.3058 

190162 

01.09*3 

bT 

180021 

CO. 9*69 

180 

085 

01. 1606 

19001* 

00.993* 

190099 

01.0*59 

190163 

00.9773 

1800  2  3 

00.3866 

180 

087 

01.0C68 

190015 

01.0835 

190101 

00.96*1 

19016* 

01.0625 

X 

18002<» 

00.9922 

180 

083 

01.2512 

190017 

01.10*3 

190102 

01.2270 

190165 

01.0*82 

cc 

13C025 

01.0797 

180 

092 

01.0*10 

190018 

01.0672 

190103 

00.8132 

I  90166 

00.3877 

180026 

01.0156 

180 

093 

01.200* 

190019 

01.2823 

190106 

00.98*3 

190167 

01.0223 

180027 

01.0057 

180 

0  9* 

00.9S8T 

190020 

01.'^*71 

190109 

01.0782 

190169 

00.9601 

U 
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1 

. 

PROVIDER  CASE  MIX 

PROVIDER 

CASE  MIX 

PROVIDER 

CASE  MIX 

PROVIDER  CASE  »"IX 

PROVIDER 

CASE  Hit 

i 

190170    Quels'* 

200023 

00.9919 

210025 

CI. 0926 

220021 

01.1909 

220032 

01.1618 

190173    01.1562 

20002* 

01. 1851 

210026 

01  .1673 

22002? 

01.08*7 

220083 

01.1233 

190175    01.1180 

20002S 

OS. 13*3 

21C027 

01.17  3  3 

220023 

01.1957 

22008* 

01.  1229 

t; 

190176    01.361V 

200026 

01.03S7 

210028 

01  .C4  98 

22002* 

01.2013 

220086 

01  ,*553 

190177    OLO^rZl 

200027 

01.0777 

2lOfl29 

01. 2030 

220025 

01.11*2 

220087 

00.8958 

s 

"1 

190178    00.9767 

200028 

01.0167 

210030 

01.0336 

220026 

01.2*50 

220088 

0  l.*078 

s_ 

190179    00.9950 

200031 

01.1**5 

210031 

01.5503 

220028 

01.  1861 

220C39 

01 . 2 179 

JC 

190180    01.0376 

200032 

01.2281 

2  10032 

01 .0636 

220029 

01  .  1129 

220090 

01.1515 

i. 

190182    00.98*0 

203033 

01.3221 

210033 

01  .16*9 

220030 

01.0*77 

220092 

01, 17T* 

5C' 

190183    01.I254 

20003* 

01.1397 

2100  3* 

Cl.llOS 

220031 

01.*862 

22009* 

01.1 193 

19018'f    00.9522 

200037 

01. I  365 

210035 

CI. 1239 

220033 

01.1735 

220095 

01.  1273 

■^ 

190185    01.0952 

200038 

01.0560 

210036 

01.200* 

22003* 

01.10*9 

220097 

0! .01 1 7 

< 

190186    00.909<» 

200039 

01.2*1* 

210037 

01.1379 

220035 

01.13*1 

220098 

01.1*31 

190187    01.0837 

2000*0 

01. 0661 

210038 

01.1635 

220036 

01.3355 

220099 

01 . 0160 

190183    00.9079 

2  000*1 

01.0*36 

210039 

01.083* 

220038 

01.0907 

220100 

S^      m      W      W  '^  ^m^   V/ 

01. 2*  ?0 

in 

190189    01.15-^2 

2000*3 

ocBaa-f 

2100*0 

01.1985 

2200*0 

01.186* 

220101 

01. 1S69 

z 

19C190    00.9379 

2roo*<. 

01.0957 

2100*1 

01.1318 

2200*1 

01.139* 

220102 

00.831* 

190191    Ol.lS'ja 

2 COO* 7 

01.1007 

2100*2 

01  .1732 

2200*2 

01.  1201 

22010* 

01. 1258 

190193    01.1898 

2000*9 

00.9532 

2100*3 

01.1019 

2200*5 

01.1526 

220105 

01.1037 

c; 

19019*    01.0083 

2  000  5  0 

01.1206 

2100** 

01.178  3 

2200*6 

01.2723 

220106 

01. 1209 

c 

190195    00.93** 

200051 

00.9333 

2100*5 

01.02*6 

2200*3 

01.1*5* 

220107 

01.033* 

19C196    00.9295 

J00052 

00.99  3  8 

2100*6 

01.0221 

2200*9 

01.  12*1 

220108 

01.1132 

z 

190197    01.2139 

i;00055 

01.0290 

2100^7 

C  1  .  0  3  8  a 

22  00  50 

01.00*0 

220110 

01.7697 

'X 

190198    01.0612 

200056 

00,*590 

210n*8 

Cl.l<>09 

2200  51 

01.2061 

220111 

01.1**7 

X" 

190199    01.1281 

200158 

00.8*77 

2100*9 

01.1879 

220052 

01.1783 

22011* 

01.0719 

'^ 

190200    01.0032 

200062 

01.0379 

2100SC 

CI  .023* 

220153 

01.1575 

220115 

01.1*19 

■X. 

190201    00.9332 

20006  3 

01.2396 

210051 

CI. 1995 

220055 

01.1870 

2201  16 

01.5771 

•^ 

190202    01.1768 

200066 

01.0'J92 

210052 

00.8*19 

220057 

01.  15  30 

220  117 

01  .0707 

^ 

190203    CI. 226* 

21f^00l 

01.25'ia 

21005* 

01.1260 

220058 

01.0731 

220118 

01.66  3* 

3 

19020*    01.1213 

21C002 

01.*356 

210C55 

01.1728 

220060 

01.  1053 

220119 

01.2068 

? 

1902C5    CI. 1009 

210003 

01.1601 

210056 

01.3165 

220061 

01.1259 

220120 

^i^  &  V  ^  'fc-'  Vi^  ^J 

01.0*39 

-> 

19C2C6    Cl.*237 

21000* 

01.2115 

210057 

01.2307 

220062 

00.8736 

220121 

01.05** 

¥•* 

19C207    00.9711 

210005 

01.2*1* 

210058 

01.6201 

220063 

01.1321 

220123 

01.0075 

CD 

200001    01.2679 

210006 

01.0607 

210C59 

01.1016 

22006* 

01.  176* 

220126 

01.2396 

20C0C2    CI. 0380 

210007 

01.4112 

22C0C1 

01.15  18 

220065 

01.1*** 

220128 

01.0867 

^ 

200003    01.0133 

2  10008 

01. 16C5 

22C002 

01.2875 

220066 

01.2296 

220129 

CI.  1*38 

? 

200005    00.9690 

210009 

01.3671 

220003 

01.0137 

220067 

01.2070 

220131 

01.0*97 

2000C6    01.00*7 

2  I C  0  I  0 

CI.  1326 

2200C* 

CI  .16** 

220068 

00.3132 

22C133 

00.89*9 

rT 

200007    00.981* 

210011 

01.2*35 

2200C5 

01.091* 

22^^69 

00.9853 

220135 

0 1  .  1  5  i  I 

X 

20ri008    01.2009 

210^12 

01.  1830 

220006 

CI  .1768 

22007r! 

01.15*7 

220153 

00.9908 

3 

200009    01.5399 

211013 

01.1995 

220008 

01.1*75 

220071 

01.5*82 

22015* 

01.0531 

d. 

200012    01.10*1 

210T15 

01. 1750 

2  2  00  09 

CI. 1126 

220072 

01.0857 

220156 

01.1720 

? 

2Q0C13    01.1266 

210016 

01. 4*2  9 

220010 

CI. 1173 

220073 

01.17*5 

220163 

01.6098 

DO 

20CC15    01.2209 

210017 

01.0912 

220011 

CI. 1397 

22007* 

01  .0962 

22C171 

01.  33*2 

2; 

200016    01.0791 

2  1 0  : 1  3 

01.2111 

22C012 

'^1.2218 

220075 

00.708* 

230001 

CI. 0595 

200017    01.1667 

210019 

01.2695 

2?0015 

01.1817 

220076 

01.1501 

230002 

CI.  1358 

3 

200C18    01.1092 

210021 

01. l*eR 

2  2  0016 

CI  .1550 

220077 

01.3300 

230003 

01. 1267 

:a 

200019    01.1713 

210022 

01. 2166 

220017 

CI  .2231 

220079 

01  .0678 

23000* 

CI .391 9 

200020    01.03*2 

210023 

01.1735 

220019 

CI. 1305 

220030 

01.1*19 

230005 

CI.  1123 

200C21    Ol.l2?l 

21002* 

01.1935 

220020 

CI  .1*73 

2  2  0  0?! 

01.0139 

230006 

CI. 1127 

NOTE:  CASE  HIx  INOfKES  00 

NOT  INCLUOF  DISCHARGES 

PO-)M   PPS 

-EXEMPT  UMTS. 

:  CASE  mix  INDEXES  INC 

.UOE  CASES  RECEIVED  IN 

HCFA  CENTRAL  OEFICE  THRGUiiH  JuNE.,  1937. 

• 

TABLE  3C  HOSPITAL  CASE  MI 

;  INDEXES 

FOR  OISCHARGES   CCCURRING  IN  FEDERAL 

FISCAL  y 

EAR  1986 

Page  11 

Of  24 

PROVIDER 

CASE  -^IX 

PROVIDER 

CASE  HIX 

PROVIDER 

CASE  XIX 

proviof;? 

CASE  Hlx 

PPQVIOFR 

CASE  MIX 

230007 

01.04^6 

230076 

01.2149 

230137 

01.0229 

23C2C3 

CO. 9071 

240008 

01.0422 

230008 

01.2076 

230077 

01.4746 

230138 

00.9419 

230204 

01.2285 

240009 

01.0342 

230011 

01.1109 

230078 

01.0234 

230140 

01.0855 

230205 

01.1379 

24CC1C 

01.8114 

-f^ 

'2  30012 

01.1473 

230080 

01.1505 

230141 

01.2929 

230207 

01.0643 

240011 

01.0172 

2  30013 

01.1727 

230031 

01.C569 

23C142 

01.0666 

23020S 

01.2089 

240013 

01.2008 

■1 

2300lt 

00.9950 

230082 

01.0750 

23C143 

01.1998 

230211 

00.96  30 

240C14 

01.0592 

c_ 

2  30015 

01.1231 

23C034 

01.1264 

230144 

01.1334 

230212 

01.0593 

240016 

01.2478 

X 

230017 

01.2597 

230085 

01.0782 

23C145 

01  .1^28 

230213 

00.9630 

240017 

1^1.2136 

3rC 

23001=? 

CI. 200:3 

23^086 

01.0253 

230146 

01.1209 

230216 

01.1732 

240C18 

CI. 1593 

a' 

23C020 

01.2072 

230087 

01.0444 

230147 

01.1336 

230217 

00.9985 

240Q19 

01.3579 

» 

230021 

01.2375 

230089 

01. 1630 

23C149 

CI. 1140 

230219 

00.90  5  8 

24002C 

01.1231 

^ 

230022 

01.1865 

230090 

01. 1133 

2  3'"  1^0 

01.3966 

230221 

01.1713 

240021 

01,0570 

< 

230O2'» 

01.  34V<f 

230092 

01. 1809 

230151 

CI. 2718 

230222 

01.1360 

240022 

CI. 0600 

2  3GC2  7 

CI. 0576 

230093 

01.1435 

230153 

CI. 0332 

23C223 

01.2011 

240023 

01.0265 

23C029 

01.1990 

230095 

01.0538 

230154 

01.0737 

230224 

01.0646 

240C24 

01.1524 

23C030 

0l.l6'i5 

2  30096 

01.1063 

23C155 

CO. 9902 

230225 

01.0430 

240025 

CI. 1427 

z 

230031 

01.2776 

230097 

01.1482 

230156 

01.4113 

23C227 

01.1543 

240026 

CI. 3116 

230032 

01.5  20C 

230098 

01.1078 

230157 

CLl^'lS 

230228 

01.1944 

240C27 

01.0235 

23003<» 

01.057^* 

230099 

01.0387 

230153 

CI. 0839 

230230 

01.2109 

240C28 

01.1153 

~ 

23C035 

0P.9H52 

230100 

01.C379 

23C159 

CI. 1414 

230231 

0G.9555 

240029 

01.1036 

■^^ 

230036 

01.197V 

230101 

01.0973 

23C161 

00.872  2 

230232 

00.97  32 

24003C 

01.3353 

230037 

C1.0't3'r 

230102 

01.1993 

230162 

00.9010 

230235 

0C.94B8 

240C31 

00.9698 

c' 

23C03d 

01.5007 

230103 

01.^349 

23C163 

00.9275 

230236 

01.2587 

240033 

0C.9879 

ir 

230039 

CI. 1705 

230104 

01.2325 

23C165 

01.3596 

230237 

01.2591 

240C36 

01.2379 

xr 

2300<^0 

01.14-^5 

230105 

01.3299 

23C157 

01  .1104 

230238 

01.0760 

240037 

01.1665 

'-< 

230C<fl 

CI. 0905 

230106 

01.0743 

23C169 

CI. 1679 

23G239 

01.0363 

240038 

01.4243 

CT 

23C0<r2 

01.0999 

230107 

01.0677 

230171 

01.0926 

230241 

01.C535 

24004C 

01,1341 

ft 

230C<r3 

00.3066 

230108 

01.1167 

230172 

01.1313 

230244 

01.1871 

240041 

01,1399 

rc 

2300<.6 

Cl.'t726 

230110 

01. 1199 

23C173 

01.0824 

230253 

01.1063 

240043 

01.1727 

3. 

2300'»7 

01.0933 

2  30111 

00.9510 

230174 

01.1616 

230254 

01.1539 

240044 

01.1571 

A 

230C51 

00.9749 

2  3011 3 

00.8780 

230175 

00.9365 

230256 

01.0402 

240045 

01.0918 

~. 

230053 

01.3146 

230114 

01.0063 

230176 

CI. 0853 

230257 

01.0583 

240C46 

01,2941 

•— i 

23005'» 

01.3270 

230115 

01.0275 

230177 

CI. 0732 

230253 

01.060  8 

240047 

01,2838 

*-* 
a 

23C055 

CI. 0600 

23C115 

00.93  34 

23C173 

01  .0334 

230259 

01.0280 

240048 

01,1557 

230056 

00.9588 

230117 

01.6169 

230179 

CO. 9893 

230264 

01,1443 

240049 

01,4954 

^ 

230057 

01.0402 

230118 

01. 1376 

230180 

01.0238 

230265 

01.1986 

240050 

01.0623 

230058 

01.0341 

230119 

01. 1677 

23C181 

CI. 0121 

230266 

01.0866 

240051 

01.0694 

230059 

01.3291 

2  30120 

01.0332 

23C183 

01.1534 

2  3'"  2  69 

01.1379 

240C52 

01,1994 

(T 

230060 

01.1104 

2  30121 

01.0968 

230184 

01.0390 

230270 

01,1440 

240C53 

CI, 3280 

3 

230062 

CI. 0796 

230122 

01.1996 

230186 

00.9830 

2  302  7  3 

01.1306 

240C55 

01.2575   1 

230063 

CI. 2034 

230123 

00.36C0 

230188 

01.0907 

230275 

01.1882 

240056 

01,2597   ! 

C 

23C065 

CI. 1742 

230124 

01.0450 

230189 

00.9355 

230276 

01.2777 

240057 

01,5848    1 

?0 

re 

DC 

230066 

01.1662 

23C125 

01.2697 

230190 

01.2418 

230277 

01. lies 

240058 

00.9792 

230C67 

00.9700 

23012'^ 

01.2201 

230191 

00.9000 

240001 

01.3190 

240059 

01,0963 

O: 

230068 

01.2140 

230129 

01.5214 

23C193 

CI. 1462 

240002 

01,4129 

240061 

01.4498 

230C69 

01.1C63 

230130 

01.2915 

23C194 

01.1395 

240003 

01,1671 

240062 

01.1622 

c' 

3 
ce 

230070 

01.1937 

230132 

01.15  7  7 

230195 

CI. 1375 

240004 

01,3374 

240063 

01.2983 

230071 

00.7441 

230133 

01.0799 

230197 

CI. 0885 

240005 

00.9303 

240064 

01.1901 

230072 

01.1325 

2  30134 

00.9941 

23C199 

01.0622 

240006 

01.1254 

240065 

00.9257 

230075 

01.1342 

2  30135 

01. 1263 

23C2C1 

CO. 9494 

24CC07 

01.0738 

240066 

01.2209 

U 

NOTE:  CASE 

MIX  INDEXES  DO 

NOT  INCLUDE  OISCHARGES 

ERCM  PPS 

-EXEMPT  UNITS. 

1 

:  CASE 

MIX  INDEXES  IN 

CLUOF  CASES  RECEIVED  IN 

HCFA  CENTRAL  OFFICE  THROUGH  JUNE.,  1987. 

^ 

TAULE    3C  HOSPITAL    CASE     ^IX     I'-*)EXES    FQ^     DISCHARG'^3        OCCUORING     IN    FEDERAL    FISCAL 


YEAR     19B5 


PROVIDER 

240069 

2'»007l 

2<.0073 

zucmt, 

2<f0075 

2<f0076 

2'>0077 

2V0078 

2<»0079 

2<f0080 

240081 

240082 

240083 

240084 

240085 

240086 

240C87 

240088 

240089 

240090 

240C91 

240093 

24009<f 

2<»0C96 

240097 

240093 

240099 

2401*^0 

240101 

2<»01C2 

240103 

24C104 

2'.0105 

2'»0106 

240107 

240l0fl 

24C109 

240110 

240U1 

2401  12 

2<.0114 

240115 

240H6 

240117 

2'rOl  13 

240119 

240121 

240122 

240123 


CASE    MIX 

C1.C692 

01.0636 

01.0033 

00.9862 

01.0513 

01.1479 

01.1897 

01.0016 

01.3121 

01.0617 

01.2327 

01.2659 

CI, 2022 

C1.2';23 

01,2201 

00.8809 

01.1078 

01.0681 

01.3696 

01.1189 

01.0586 

C0.9621 

01.2755 

CI. 2631 

01.1003 

01,1553 

00.9752 

01,0271 

CI, 2082 

CI, 0778 

01,0026 

01.1641 

CI. 1923 

00.9537 

01.1916 

01.0525 

01.0  304 

01.0290 

01.0737 

C1.C163 

CI. 0557 

01.0561 

CI. 2 303 

00,9545 

01,0920 

00.9010 

00.9728 

01.0678 

01.0091 

01.06  32 


PR'IVIOER 

240124 

240125 

240127 

240128 

240129 

240130 

240131 

240132 

240133 

240134 

240135 

24T136 

240137 

240138 

240139 

240140 

240141 

240142 

240143 

240144 

240145 

240146 

240148 

240150 

240152 

240153 

240154 

240155 

240156 

240157 

240158 

240160 

240161 

240162 

24''163 

2^0165 

24'^166 

240167 

240169 

240170 

2HC171 

240172 

240173 

240175 

240176 

240177 

240179 

240180 

24018  3 

240184 


CASE    M[X 

01.0566 

OO.^S'tO 

Oi.n4»3o 

01.^691 

00.9794 

00.9964 

01.259^ 

01.2482 

01.0334 

01.  13<f6 

0C.91i»<» 

01.  1115 

01.1069 

01.0410 

01.0743 

00. 3626 

01.0445 

01.2206 

00.9993 

01.0333 

0C.9832 

CI. '"5  70 

00.9382 

00.9393 

01.0465 

01.0213 

CI. 0031 

0C.9945 

01.0200 

01.0279 

01.04B5 

"1.0779 

01.C19S 

01. 1666 

CC. 9715 

01.2483 

01.  1152 

00.9741 

01.0304 

01.0782 

01.C603 

01.0194 

01.0150 

00.9743 

01.0224 

01.0329 

01.0027 

01.0514 

01.0363 

01.0429 


PROVIDER 

240187 

240192 

24019} 

240194 

24C195 

240196 

240200 

240201 

240205 

240206 

2'.C207 

24C2C8 

240210 

250001 

250002 

250003 

25C004 

250005 

25C006 

250007 

25C0G3 

25C009 

250010 

250012 

250014 

250015 

250016 

250017 

250018 

2  5  0019 

250020 

250021 

250023 

250024 

250025 

250026 

25C027 

250029 

250030 

250031 

250032 

2  5CC33 

250034 

250035 

250036 

2  5  0037 

250033 

250039 

25C040 

25C041 


CASE  MIX 
01  .1929 

01.0536 

01.1235 

01.1467 

00.8451 

CI. 4032 

00.9719 

00.9199 

CC.8609 

CO. 9262 

01.1758 

01.0026 

01.2500 

CI. 3454 

00.8642 

00.8679 

01.2280 

00.9167 

CO. 9252 

CI. 0604 

00.8765 

01  .0431 

00.9524 

00.8993 

00.9949 

00.9737 

00.8577 

00.9082 

00.9667 

C1.09«,9 

CO. 9556 

00.9756 

00.9002 

CO. 9249 

00.9494 

00.8744 

00.9461 

00.9083 

00.90  91 

CI. 0354 

CI.  11  78 

00.8432 

CI. 1^27 

00.9002 

00.9646 

00.9137 

00.8744 

00.9414 

01.C539 

CO. 9273 


PROVIOtS 

250042 

250043 

250044 

250045 

250046 

250047 

250048 

250049 

250050 

250051 

250057 

250058 

250059 

25006C 

250061 

250C62 

250063 

250065 

250066 

250067 

250068 

250069 

250071 

250072 

250073 

25007S 

25007& 

250077 

250073 

250079 

250081 

250082 

25G083 

25C084 

250085 

250086 

250033 

25C089 

250091 

250C93 

250094 

250OQS 

250096 
250097 
250093 
250099 
250100 
250101 
2501'^2 
2501C4 


CASE    MIX 

01.0465 

00.8493 

00.9416 

00.9889 

00.9740 

00.9081 

01.2638 

00.8963 

01.1703 

00.8629 

01.0094 

01.084  7 

01.0021 

00.8364 

01.0073 

01.0238 

'^C.8669 

00.96  7  7 

00.93  19 

01.1012 

00.8462 

01.0735 

00.9718 

01.0812 

00.3491 

DO. 9527 

00.8793 

00.9098 

0  1.2269 

r 0.356  3 

01.1119 

^1.1132 

00.8424 

01.0573 

00.9492 

00.9452 

01.C145 

00.94  5  1 

"0.9637 

-1  .1131 

CI. 0917 

"0.9757 

:.1.C90  2 

01.0393 

00.8747 

01.0330 

01.1801 

00.8663 

01.3243 

r  C  .  'i  9  2  9 
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CO 

(a 

s 

PROVIDER  CASE  Mix 

2501C5 

00.<330} 

250107 

00.9097 

250109 

"0.9577 

■T^ 

250110 

00.9104 

c 

250U1 

00.8772 

•^ 

250112 

00.9104 

— 

250113 

01.0G"5 

x 

250114 

00.8697 

6i 

250117 

00.97C7 

Z 

250118 

01.0434 

-1 

250119 

03.3333 

25C12r 

01.0559 

< 

250121 

00.9595 

~ 

250122 

01.0256 

25C123 

01.1237 

;  - 

250124 

00.83C? 

;=: 

250125 

01.C35C 

250126 

00.9920 

^ 

250127 

00.8672 

^ 

250128 

00.9431 

-^ 

250129 

CI. 0063 

^_' 

250131 

01.0439 

r 

250132 

00.9301 

-' 

250133 

00.3317 

ET 

250134 

01  .0195 

'' 

250136 

00.8073 

'J". 

250137 

00.8574 

~ 

250138 

01.0173 

~ 

2  50  139 

00.9158 

5 

25014C 

00.6622 

x" 

260001 

01  .3757 

"^ 

260002 

01.1451 

-" 

260003 

01.0158 

^ 

260004 

01.0125 

cz 

260C05 

0  1.12  66 

.^_ 

260006 

01 .1 766 

PC 

260007 

0  1.13  60 

2  60  00  8 

01.1735 

J-_ 

26000O 

"1.1136 

26C01C 

01.1223 

~ 

260011 

01.1^44 

*■"■ 

260012 

0  0.9223 

-C" 

260C13 

CI. 0532 

X 

260014 

C1.366C 

T~ 

260015 

CI. 0340 

ZZ. 

260C16 

ci.iec6 

i 

260017 

CI. 2031 

'X. 

260016 

00.9316 

26CC19 

01.0726 

260020 

0 1 .  :u  7  2 

••JOTE! 


CASE 
CASE 


MIX 
MIX 


INDEXES 
INDEXES 


00    NOT     INCLUOt 
INCLUDE    CASES 


01  SCHARGES 
RECEIveo    IN 


FROM    pps-fXE^PT    UNITS. 

HCFA    CENTRAL    OFFICE     THROor.H    JjNt..     1937. 


TA3Le    3C  HOSPITAL    CASE    MU     INOEXCS    F0«     DISCHARGES       OCCURRING     IN    FEDERAL    fISCAL    YEAR     19B6 


PROVIDER 
260021 
26C022 
260023 

26002<» 
260025 
260026 
260027 
260029 
260030 
26C031 
260032 
260033 
26003'* 
260035 
260036 
260037 
260039 
26C0<.0 
2600AI 
2600'»2 
2o00'»<f 
2600'»5 
260C<»7 
2600'»8 
26C049 
26C050 
260051 
260052 
260053 
26005't 
260055 
260056 
260057 
260056 
26C059 
260061 
260062 
260063 
26006* 
260065 
260066 
260067 
260068 
26CQ70 
260073 
2600  7  <> 
2600  7  7 
260073 
260079 
260080 
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CASF    MIX 

01.2323 

01.1919 

01.1606 

01.0965 

01.1112 

00.9939 

01.2838 

01.0932 

01.0639 

Cl.*025 

01.3751 

01.2C56 

01.0296 

00.9670 

01.0575 

01.U87 

01.C9<.1 

01.3353 

00.9380 

01.0777 

01.095'f 

00.997d 

01.1663 

01.1563 

00.8936 

01.0<.8'} 

01.0985 

01.1262 

01.0-128 

01.  M3: 

ci.C3e'» 

01.1229 
01  .C21't 
01.2057 

00.98<»l 
01.0872 

Gi.wa*. 

01. 127V 
01.1636 
01.30  26 
01.0266 
00.9911 
C1.6'»89 
01.0037 
CC.96'»2 
01.0753 
01.1917 
01.0617 
01.0610 
00.9953 


PRIVIOFR 

260081 

260082 

2600  8  3 

260035 

260086 

260068 

260089 

26^090 

260091 

260092 

2  600  9  3 
26009<» 
260095 
260096 

3  60  09  7 
260100 
260102 
260103 
26010'. 
260105 
260107 
260108 
26O109 
260110 
2  60  1 1 1 
260112 
260113 
260115 
2  60116 
260118 
2  601 19 
260120 
260121 
260122 
260123 
260127 
260128 
260129 
260131 
260133 
26013'. 
260137 
2601 33 
2601'.1 
2601*2 
2601*3 
2601*6 
2601*7 
2601*3 
26P158 


C4<;f  hix 

01. 2882 
01. 1072 
01.0527 
01.1937 
01.0577 
01.10  39 
01.0961 
01.2122 
CI.  2664 
01.0135 
01.C669 

oi.':'5i* 

01.  1*76 
01.2760 
01.1329 
01.1532 
00.991 3 
01. 196* 
01.3179 
01.6617 
01.1751 
Cl.*75* 
00.9*61 
01.2*86 
CI. 0508 
01.2690 
01.  1023 
01.0010 
01.1123 
01.1752 
01.1533 
01.1230 
00.969* 
01.072* 
01.0209 
01.C76S 
00.9861 
01.1723 
01. ?653 
01.0360 
01.0895 
01. 1768 
01.5237 
01.5798 
01.  1376 
01.2650 
00.8761 
01.0669 
00.9676 
01.1020 


P^CVtOER 

260159 

260160 

260162 

25C163 

26016* 

26C165 

260166 

260171 

260172 

260173 

260175 

260176 

260177 

260178 

260179 

260180 

260182 

260183 

260186 

260183 

260189 

26^190 

260191 

260192 

260193 

260195 

260197 

270001 

27C0C2 

270003 

27000* 

270006 

270007 

270008 

270009 

270011 

2  7  0C12 

270013 

27001* 

270016 

270017 

270018 

270019 

270021 

2  7  0023 

27002* 

270026 

270027 

270028 

270029 


C4SE  MIX 

CI  .0*37 

01.0528 

01.18  3  5 

01  .1*02 

CI. 073* 

1^1.05*5 

01  .1270 

01  .0031 

01.00*6 

01.1621 

01  .1050 

01.2380 

01  .2059 

CI. 2553 

01  .3*99 

01.3299 

CI. 0719 

CI. 1725 

01. 0503 

01.18*9 

CO. 9739 

01.1200 

01  .1825 

00.7855 

01.1357 

01.C322 

01.0871 

00.3750 

01.0*87 

CI. 11*5 

01  .5*78 

CI .0673 

00.9018 

00.3588 

00.8895 

01.0552 

01.2691 

01.1576 

Cl.**51 

00.9520 

CI  .1680 

CO. 989* 

00.8996 

CI  .0079 

01.2650 

CI. 0019 

00.8887 

00.9776 

01.0236 

00.9*63 


PSQVICFR 

270030 
270031 
270032 
270033 
270035 
270036 
270039 
2700*0 
2700*1 
2700*2 
2700*3 
2700** 
2700*6 
2700*7 
2700*8 
2700*9 
270050 
270051 
270052 
270053 
270055 
270057 
270058 
270059 
270060 
270063 
270067 
270068 
270071 
270072 
270073 
27007* 
270075 
270076 
270079 
270080 
270081 
270082 
270083 
280001 
280003 
28000* 
280005 
280009 
290010 
280011 
280012 
280013 
28001* 
280015 


CASE  ►<IX 

00.9006 

00.8757 

01.0797 

00.9283 

00.95*0 

01.01 38 

00.9229 

01.073* 

00.96*1 

00.7919 

00.8201 

00.9551 

00.8601 

00.8838 

00.981* 

01.2785 

00.9761 

01.1113 

00.8576 

00.9283 

00.8390 

01.1550 

01.0*5* 

00.8676 

00.8868 

00.9307 

00.9369 

00.9*79 

00.8237 

00.8*35 

01.1073 

00.9019 

00.9329 

00.8897 

00.9323 

01.0570 

0C.95B1 

00.9150 

01.1181 

01.0793 

01.5226 

01.0820 

01.2396 

01.2169 

01.2197 

01.0771 

01.2300 

01.3689 

00.96*3 

00.9619 


PROVIDER 

280017 

280018 

280020 

280C21 

280022 

280023 

28002* 

280025 

280026 

280028 

280C29 

28C03C 

280331 

280032 

2aC033 

28003* 

280035 

280C37 

280038 

28C039 

2800*0 

2800*1 

2800*2 

2800*3 

2800*5 

2800*6 

280C*7 

2800*6 

2800*9 

28005C 

280051 

280052 

28005* 

280055 

280C56 

280C57 

280058 

28006C 

280061 

280062 

280063 

28006* 

280065 

280066 

280068 

280070 

280071 

280073 

28007* 

280075 


CASE  MIX 

01.0718 

01.0076 

01.2599 

CI. 2605 

00.9756 

C1.197S 

00.8871 

00.9673 

00.9*6* 

00.9*0* 

01.2**3 

01.39*5 

01.0705 

01.2060 

00.991* 

01.2299 

01.00*7 

01.0838 

01.1520 

01.0500 

01.3985 

01.0126 

01.0570 

01.018* 

01.0831 

CI. 0652 

CI. 1591 

01.0085 

01.025* 

01.0*20 

00.9558 

01.0397 

01.1077 

01.013* 

01.0862 

01.0523 

01.1*70 

01.23*0 

01.2177 

01.0930 

01.017* 

01.0*31 

01.1809 

01.0*16 

00.9626 

00.9916 

00.9665 

00.99*9 

01.0726 

01.1031 


3C 
3S 


< 

C 


Z 


NOTE: 


CASE 
CASE 


MIX 
MIX 


INDEXES 
INDEXES 


DO  NOT  INCLUDE  DISCHARGES  FROM  PPS-EXEMPT  UNITS. 

INCLUDE  CASES  RECEIVED  IN  HCFA  CENTRAL  OFFICE  THROUGH  JUNE.,  1987, 


a. 


c- 


CO 
CD 


73 


ro 
cc 

K 
3 
O. 


■K, 

C 


3 

ES 


u 


TABLE  3C  HOSPITAL  CASF  » 

UX  INDEXES 

FOR  DISCHARGE 

3   OCCURRING  IN  FEDERAL 

FISCAL  Y 

EAR  1986 
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o 

PROVIOtR 

CASE  MIX 

PROVIDER 

CASE  MIX 

PROVIDER 

CASE  MIX 

PROVIDER 

CASE  MIX 

PROVIDER 

CASE  MIX 

wJ 
*• 

280076 

01.0<.ll 

290013 

01.0'fl7 

310009 

01  .1197 

310064 

01  .1728 

320017 

01.0996 

280077 

01.2169 

2903U 

01.0503 

310010 

01,1750 

310067 

01.1787 

320018 

01,1417 

28007a 

01.0U2 

290015 

00.9U9 

3 1 00  1 1 

CI. 1897 

310068 

01.1446 

320019 

01,2417 

T 

280079 

00.9359 

290016 

01.0576 

310012 

01  .1944 

310069 

01.0801 

320021 

01 .4793 

It' 

280080 

00.9683 

2  90018 

00.9070 

310013 

01.1368 

310070 

01.1816 

320022 

01.1975 

fT 

280081 

01.2^85 

2  9C0  19 

01.1576 

31001'f 

01.2861 

310071 

01.0737 

320023 

01.0325 

280032 

00.9151 

290020 

00.9120 

310015 

01.2167 

310072 

01.1403 

320030 

01.0080 

50 

280083 

01.0721 

290'!2l 

■?  1  .if  0  8  0 

310016 

01.1209 

310073 

01.1685 

320031 

00.914? 

(» 

28008<» 

00.9568 

290T22 

01.'»370 

310017 

01.1509 

310074 

01.1985 

320032 

00.98T7 

U5 

28008S 

01.1856 

29C027 

00.9530 

310018 

01.0995 

310075 

01.1915 

320C33 

01.1838 

O 

280087 

0l.2'.98 

290028 

00.9719 

310019 

01.4337 

310076 

01.1953 

320035 

00.9223 

■1 

28008^ 

01.3672 

290029 

00.30^5 

310020 

01.1220 

310C77 

01,3710 

320037 

■^1.1464 

~~~~ 

280089 

00.9263 

290031 

01.2186 

31C021 

01.1594 

310078 

01,1248 

320038 

01.0933 

< 

28C090 

00.9759 

290032 

0l.2J»12 

310022 

01.1553 

310081 

01.1593 

320046 

01.0704 

— 

280C91 

C1.0<.22 

290033 

01.0776 

310024 

01  .1422 

310083 

01,1276 

320048 

01,0562 

ts3 

280092 

00.9391, 

2900  3<. 

01.0036 

310025 

01.1053 

310034 

01.1783 

320049 

01.0546 

26009} 

00.8908 

300001 

01.  1823 

310026 

01.1278 

310085 

01.1674 

320051 

01.0554 

2 

28009<» 

01.0119 

3C0002 

01.0369 

310027 

01  .1643 

310086 

01.1762 

320C53 

00.9617 

280C97 

CO. 9932 

3C00C3 

01.'.9<,9 

310028 

01  .095  3 

310087 

01.1421 

320C56 

00.8646 

^ 

230098 

00.9398 

300305 

01. 1991 

310029 

01.5615 

310088 

01,1220 

320057 

01.1178 

"*' 

280101 

01.0^00 

3C0006 

01.0630 

310031 

02.2514 

310090 

01.1607 

320058 

00.3422 

"^ 

2801C2 

00.9929 

3C0m7 

01.0732 

310032 

01  .0396 

310091 

01  .1656 

320059 

01.1098 

-' 

280103 

00.9910 

3COO03 

01.07^3 

310033 

01.0601 

310092 

01.1643 

320060 

00.9290 

■J-, 

280l0'» 

00.9825 

300009 

01  .0932 

31C034 

01.1231 

310093 

01.0444 

320061 

01.0767 

Q; 

28C105 

01.1387 

300010 

01. 1232 

310036 

01  .1529 

310094 

01.0874 

320062 

00.3924 

'■< 

280106 

01.0231 

3000  11 

01.1^,24 

310037 

01.1699 

310096 

01.2853 

320063 

01.1272 

-^ 

2801C7 

C0.9  7','» 

300012 

01.1575 

310038 

01.3662 

310105 

0  1  . 04  2  7 

320065 

01.0982 

■t 

28C1C8 

01.0520 

300013 

Ol.060<. 

3100  39 

01  .1935 

310108 

01.1760 

320066 

00.8221 

^ 

280109 

00.9720 

3000K, 

01.  1339 

310040 

01  .1249 

310110 

01.1592 

320067 

00.9006 

^ 

28C110 

Cl.057<, 

300015 

01.0810 

310041 

01.1852 

31011  1 

01.1709 

320068 

01.1283 

rr" 

28CIU 

01.097^ 

300016 

01.0152 

310042 

01.0957 

3101  12 

01,1396 

320069 

01,0919 

"I 

28C1  !<» 

01.C228 

300017 

01.  2'.'.5 

31C043 

ri.l337 

310113 

01,1284 

320070 

01.0834 

•—4 

26C1  IS 

CI .1  177 

3C0018 

01.  1685 

310044 

01  .1634 

310115 

01,1160 

320071 

00,9411 

7^ 

2801  16 

CI. 0038 

300019 

01. OS'.', 

310045 

01.1470 

310116 

01.1992 

320073 

00,9628 

CO 

ca 

2S0117 

01.0631 

30^^020 

01.1180 

310047 

01.2640 

310118 

01,1330 

320074 

01,18  23     "^ 

2  80118 

CI. 0  286 

300021 

01.065<» 

310048 

01.1541 

310119 

01,1523 

32C075 

00.5716 

230119 

00.866*, 

300022 

01.0874 

310049 

01.1375 

310120 

01,0623 

320076 

01.0848 

/^ 

230122 

00.8682 

3C0023 

01.  12'tO 

310050 

CI. 1048 

320001 

01.3079 

320077 

CC.99C5 

:^ 

280123 

00.6'.l2 

30002«f 

01.1917 

310051 

01  .2365 

3200C2 

01.1820 

330001 

CI.  1371 

■-- 

290001 

01.3  702 

3OO029 

01.0929 

310052 

01.1748 

3200C3 

01.1598 

330002 

01.1791 

Z 

290002 

C0.92a<» 

300029 

01.  1662 

310053 

01.1398 

320004 

01.0948 

330C03 

01.2228 

a. 

290003 

01.3360 

300032 

C0.92C? 

310054 

CI  .2543 

320005 

01.1859 

330004 

CI. 1092 

70 

290005 

01.  1660 

3000  33 

01.02t3 

310056 

ri.l943 

320006 

01.1463 

330C05 

CI. 3672 

290006 

CO. 9953 

3C003<» 

CI. 2095 

310057 

01.2125 

3200C9 

01.2114 

330006 

01.2261 

C 

290007 

Gl.3906 

310G01 

01. 3622 

310053 

CI. 0123 

320010 

01.1867 

330C07 

01.1326 

B3 

290C03 

Cl.l79<f 

310002 

01.6033 

310059 

00.8322 

320011 

01.0235 

33C0C8 

01.1123 

5" 

290C09 

01  .2872 

310003 

01.  1217 

31C060 

01.2169 

320012 

00.9996 

330009 

01.0084 

OQ 

2900  10 

C1.0Cl<, 

310005 

01.1537 

310061 

01.1010 

320013 

00.9960 

33C010 

01.1127 

2«-001l 

00.9890 

310006 

0  1 .  1  2  7  f 

310062 

00.9751 

320014 

00.9559 

330C11 

01.1349 

290012 

CI  .2572 

310008 

01.2079 

310063 

01.1993 

320016 

01.0181 

330012 

01.2600 

NOTE:  CASfc 

HU  INOtXfcS  C 

)0  NOT  INCLUDE  DISCHARGES 

EROM  PPS 

-EXEMPT  UNITS. 

:  CASE 

MIX  INDEXES  1 

NCLUDE  CASES  RECEIVED  IN 

HCFA  CENTRAL  OFFICE  THROUGH  J'JNE.,  1987. 

TAbLE    3C  HOSPITAL    CASF    MI)( 

INDEXES 

fO'i    niSCHARGES       OCCURRING    IN    FEDERAL 

FISCAL    YEAR     1986 
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PKOVIOtR 

CASE    MIX 

PROVIDER 

CASE    MIX 

PROVIDER 

CASE    MIX 

PROVIDER 

CASE    "ix 

PROVIDER 

C  »  S  c"-     "I  * 

330013 

01.6498 

330030 

01.0794 

33C155 

01.1207 

330217 

01.0241 

330288 

01.0261 

3300l<t 

01.1633 

330082 

01.1447 

33C157 

01.1764 

330218 

"l.C9  7'3 

33C29C 

CI. 3684 

330015 

01.1307 

330084 

00.9935 

330158 

CI. 1473 

33C219 

01.2175 

330291 

01 .0086 

330016 

01.0067 

330085 

01.2  394 

330159   ' 

01.2456 

330221 

01.1877 

330293 

^1.0573 

330019 

01.1301 

330086 

01.1271 

330160 

01  .1612 

330222 

01.1311 

330297 

CI. 0693 

330020 

00.9953 

330088 

01. 1688 

33C161 

01  .0456 

330223 

00.9943 

330304 

01  .1608 

330022 

01.0341 

330390 

01.4222 

330162 

01.2092 

330224 

01.1558 

330306 

CI. 2230 

330023 

01.1521 

330-'91 

01.1476 

3)0163 

01.0713 

330225 

01.09  34 

330307 

0  1.0917 

33C02<f 

01.4484 

330092 

01.0410 

330164 

01.2863 

330226 

01.1325 

3303C8 

01.0968 

330025 

00.9916 

330094 

01. 1767 

3)0165 

01.0434 

330229 

01.1539 

33030P 

CI  .11^0 

33C027 

01.1756 

330095 

01. 1  IRC 

33C166 

CI. 0307 

330230 

01.1983 

330314 

01.1448 

330028 

01.1735 

330096 

01.0245 

330167 

01.3120 

330231 

01.0617 

330315 

CI. 09 80 

330029 

01.1522 

330097 

01.0834 

3J0168 

01.0566 

330232 

01.1572 

330316 

'-^1.2322 

330030 

01.0120 

330100 

00.6214 

330169 

CI .2C0C 

330?33 

01.1571 

330316 

01.0737 

330033 

01.199C 

330101 

01.3671 

33C171 

01 .1894 

330234 

01.6674 

330320 

01.1085          ' 

33003^ 

01.12  74 

33^102 

01.2022 

330174 

01 .0402 

330235 

01.1527 

330323 

CI. 6492 

330036 

01.0343 

3  3010  3 

01.1833 

330175 

01.0523 

330236 

01.21 36 

330327 

00.9521 

330037 

01.0772 

330104 

01. 1610 

33C176 

00.9075 

330238 

01.0886 

330331 

01.0855 

330039 

01.0536 

330106 

01.3999 

330177 

01.0460 

330239 

01.0819 

330332 

01  .C71P 

330039 

01.0780 

3301C7 

01. 1644 

33C179 

00.9233 

330240 

01.0552 

330333 

01.0851 

3300<»1 

C1.0<;44 

330108 

01.  1930 

330180 

01.1558 

33C241 

01.6022 

330335 

01. 1069 

3300't3 

01.1073 

330109 

00.9059 

330181 

01.1723 

330242 

01.1579 

330336 

CI. 1318 

3300<f<f 

01.1673 

330UC 

00.9692 

33C182 

01.9515 

330244 

01.0804 

33C338 

C1.09C9 

33C0<»5 

01.1502 

3  30111 

01. 1136 

330183 

01.2785 

330245 

01.1511 

3  30  3  39 

00.8853 

33C0'.6 

01.1996 

330114 

00.9788 

330184 

01.1556 

330246 

01.  1496 

330  340 

CI. 0429 

3300<»7 

01.12  36 

330115 

01.C797 

3  )0185 

01.1235 

330247 

0C.6298 

330345 

CO. 8246 

330048 

01.1121 

33C116 

01.0060 

33Cl'!6 

01.0998 

330249 

01.1360 

330350 

01.4927 

330049 

CI. 2093 

330117 

01.172'< 

330188 

CI. 1331 

33025C 

01.1032 

330351 

01.0071 

3300S0 

01.0374 

330116 

01.2436 

330169 

00.6658 

330252 

00.9055 

330353 

01.1075 

33C052 

01.0838 

330119 

01.2096 

330191 

01.1300 

33025-, 

01.00  38 

330357 

01.1628 

330053 

01.0429 

330120 

01.4357 

330193 

01.2245 

330256 

10.92  0  7 

33C359 

OC. 9833 

330055 

01.2121 

330121 

01.0296 

330194 

01.3622 

330257 

01.0284 

330361 

00.8842 

33C056 

01.1753 

330122 

01.0963 

33C195 

01.3463 

330258 

01.1098 

330362 

00.7793 

330057 

01.2820 

330125 

01.4327 

330196 

CI .1609 

330259 

01.1774 

33C363 

00.7666 

330058 

01.1310 

330126 

01. 1038 

330197 

01.0289 

330261 

01.1830 

330366 

00.7902 

3  30C5  9 

01.3326 

330127 

01. 1088 

330198 

CI  .1892 

330263 

01.0032 

330367 

00.7937 

330061 

01.1742 

330128 

01. 1584 

3)C199 

CI. 1298 

330264 

01.0574 

330368 

00.7734 

330062 

00.9607 

330132 

01.0974 

33C2C1 

CI. 2204 

330265 

01.1966 

330369 

00.7632 

330064 

CI. 1866 

330133 

01.1032 

3)0202 

01.1342 

330267 

01.1380 

330371 

00.8597 

330065 

01.1162 

3  3013S 

01. 1361 

33C2C3 

01.2720 

330268 

01.1745 

330372 

01.122<' 

3  30066 

01.0915 

330136 

01.2201 

3)0204 

ri.l277 

33027C 

01.7688 

330373 

CO. 8560 

330067 

01.2153 

330140 

C1.362C 

3302C5 

CI .0552 

330272 

00.9735 

330381 

01.0194 

330072 

01.2324 

330141 

01.1279 

33C208 

CI. 1266 

330273 

01.0579 

330383 

01.1135 

330C73 

01.0983 

330142 

01.  1636 

330209 

CI. 1079 

330275 

01.1550 

330385 

01.0735 

330074 

01.1491 

330144 

01.0319 

330210 

01.0468 

330276 

01.1028 

330386 

01.1351 

330075 

CI. 0432 

330148 

01.0314 

330211 

01.0821 

33C277 

01.1146 

330387 

0'^.8903 

330076 

CI. 1138 

330150 

00.9022 

33C212 

CI. 1073 

330279 

01.1304 

330389 

01.6020 

330077 

CI .0898 

330151 

01.0653 

33C21 3 

01.0158 

330281 

00.7607 

330390 

CI. 1175 

33007a 

01.2491 

330152 

01.2185 

330214 

CI  .5073 

330285 

01.4402 

330391 

01.54  82 

330079 

01.2152 

330153 

01.1622 

330215 

CI. 1327 

330286 

01.1409 

330393 

01.3859 
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PROvroEK  CAse  hix            » 

>«OVIDER 

CASE  >*IX 

PRCVIOER 

CASE  HIX 

PROVIDE 

R  CASE  fix 

PRCVIOER 

CASE  NIX 

s 

330394 

01.1705 

}40 J49 

00.7340 

340120 

01.0618 

350014 

00.9572 

360C11 

C1.2695 

330395 

01.1701      ; 

J40050 

01.1104 

34C121 

Cl  .0542 

350015 

0 1  .  40  9  I 

360012 

C! . 20  99 

330396 

01. 0547        : 

J40051 

01.  1639 

340122 

Cl  .1299 

350016 

01.C977 

360013 

01  .099? 

Tl 

33C397 

01.2028        : 

J40052 

00.9794 

34C123 

01.1265 

350017 

01.1322 

360C14 

Cl . 11 34 

■^ 

3  30398 

01.0779        ; 

»40053 

01.3269 

340124 

00.9745 

350018 

01.0106 

3  6C015 

Cl. 337P 

rT 

330399 

Cl.1322        : 

J40054 

00.9743 

340125 

01.3120 

350019 

01.3025 

36CC16 

'^1  .2C76 

^ 

3400C1 

01.1607        : 

J40055 

'^1.1540 

34C126 

Cl  .1733 

350020 

01.1930 

360017 

Cl .2708 

JC 

340002 

01.4377         : 

J40060 

01. 1 140 

34C127 

C1.1236 

350021 

01.0183 

360018 

01 . 1809 

340003 

01.C951        3 

J40061 

01.4685 

340129 

01.1070 

350023 

01.0197 

360019 

01 .1441 

340C04 

01.2927        : 

)4'^063 

01.1133 

340130 

01.1626 

350024 

00.9716 

36C020 

Cl. 1425 

a 

340005 

01.2236        2 

140064 

01.0706 

340131 

01.2304 

350025 

00.9722 

360021 

01.1 546 

■1 

340006 

01.1057        ; 

J40065 

01. 1047 

340132 

01.1861 

350027 

00.9570 

360022 

01.0630 

'^ 

340007 

01.1159        3 

(40067 

01.0216 

34C133 

C1.0125 

350029 

00.9260 

360024 

01.0931 

< 

340008 

01.0207         3 

J40068 

01.  1563 

340135 

00.9331 

350030 

01.0724 

360025 

01.0715 

— 

340009 

00.8941         3 

K0069 

01.5143 

340136 

00.9573 

350031 

00.9662 

360026 

01. 1 322 

in 

340010 

01.2612        3 

140070 

01.2652 

3^0137 

01  .0416 

350032 

01.1277 

360027 

01.34*6 

34001 1 

01,0585         3 

140071 

01.0455 

340138 

01.0579 

350033 

00.9239 

360028 

01.1199 

2 

340012 

01.1127         3 

140072 

01.0923 

34C141 

01.2372 

350034 

00.9593 

360029 

01.0492 

340013 

01.1711        3 

140073 

01. 1738 

340142 

01.1923 

350035 

00.8728 

360030 

C1.0572 

~ 

340014 

01.2546          3 

40075 

01. 1274 

340143 

01.2740 

350036 

00.9546 

360C31 

Cl .1779 

— 

340015 
34C016 

C1.1997        2 
01.1455        3 

140076 

4C079 

01.0523 
00.9619 

340144 
340145 

01.1324 
C1.1G15 

350038 
350039 

00.9245 

00.9731 

360C32 
360034 

01.12  70 

01.0780 

c' 

340017 

C1.1514        3 

140080 

01.0062 

340146 

C1.C035 

350041 

00.9764 

360035 

01 . 3109 

0! 
05 

340C18 

C1.2275        3 

40084 

01.0851 

34C147 

C1.1B21 

350042 

00.9565 

360036 

01 . 1007 

340019 

01.0745        3 

140085 

01.2296 

34C143 

01.1933 

350043 

01.1548 

363C37 

01.4290 

< 

340020 

01.1024        3 

140087 

01.0620 

340151 

01.0696 

350044 

0C.9041 

360038 

01. 1986 

-  r- 

340021 

01.2039        3 

40088 

01. 1125 

340153 

Cl  .8688 

350047 

00.9521 

360039 

01.14  3  7 

-.' 

340022 

01.1191        3 

K0089 

01.0664 

340154 

CO. 9002 

350048 

00.9503 

360040 

01.1503 

~ 

340023 

01.099-'        3 

40090 

01. 125? 

34C155 

Cl  .3179 

350049 

01.0403 

360041 

01 .1651 

:£ 

340024 

01.1270        3 

40091 

01.4546 

34C156 

00.9015 

350050 

00.9395 

360042 

01.0512 

~ 

340025 

01.  1331        3 

40093 

Cl."651 

340157 

C1.1928 

350051 

00.8837 

360044 

01. 1408 

■-3 

340026 

00.9420        3 

140094 

01.1913 

340158 

01.0746 

350053 

00.9884 

360045 

01.2392 

i-i 

340027 

C1.12C7        3 

40C96 

01.1122 

340159 

C1.0753 

350055 

CO. 8771 

360046 

01.0163 

i—i 

340028 

01.21JI        3 

140097 

01.0221 

340160 

Cl.0846 

350056 

00.9237 

360047 

01.0120 

cr 

340030 

01.5539        3 

KC098 

01.4511 

34C162 

01.1813 

350058 

00.8834 

360045 

01.3541 

^ 

340031 

01.0666        3 

40399 

01.2044 

340164 

Cl.1543 

350060 

01.03CG 

360C49 

'"1.1185 

~~^ 

340032 

01.2444        3 

140100 

01.1924 

340166 

Cl.lfl08 

350061 

01.0170 

360C5C 

01 .0929 

PC 

c 

3400  34 

01.257S        3 

40101 

Cl.  1689 

350001 

CO.  89 13 

350063 

00.8504 

360051 

01.2669 

re 

340035 

01.0885        3 

40104 

00.9273 

350002 

C1.3771 

350064 

00.8931 

360052 

01.27  12 

ce 

340030 

01.C191        3 

4C105 

01.2291 

350O03 

C1.0331 

350065 

01 .0107 

360053 

01 . IB  06 

IS 

3 

340037 

01.1964         3 

40106 

01.0508 

350004 

Cl  .4686 

350066 

00.9363 

360054 

01.15  79 

340038 

01.2023         3 

40107 

fll.2079 

3500G5 

01  .  1659 

350067 

00.8471 

360055 

01.1878 

•^ 

3400  39 

01.1465         3 

40109 

01.2  608 

350006 

01  .0750 

360001 

01.1497 

360056 

01.  1393 

X 

340040 

01.4637         3 

40111 

01.2215 

350007 

00.9290 

360002 

01.12C5 

360057 

01.0313 

tL. 

340041 

01.1616         3 

4r'112 

01.0744 

350008 

00.8992 

360003 

01.2246 

3  600  5  8 

01.0642 

X 

340042 

01.1379        3 

4^^113 

01. 7059 

3S0009 

01.1575 

360006 

01.4079 

360C59 

01.244i 

5' 

340044 

01.0241        3 

401  14 

01.2138 

350010 

01  .0507 

360007 

01  .0453 

360060 

0  1  .  0  1  9  A 

X 

340045 

Ol.')fl51        3 

4C115 

01.2901 

350011 

01.4926 

360008 

01.1095 

360061 

00.3?5'" 

340047 

01.5507        3 

401  16 

01.4082 

350012 

01.0075 

360009 

01.1716 

360062 

01.  335'. 

340048 

00.8626         3 

4C1  19 

01.2059 

3SO"13 

00.9740 

360010 

01.1057 

360063 

01.0534 
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P.<OVIOEk 

CASE  >1IX 

PR 

IVIOER 

CASE  MIX 

PROVIDER 

CASE  MIX 

PROVIDER 

CASE  MIX 

PROVIDER 

36006«t 

01.2911 

360119 

01,0708 

36C176 

01.2025 

370020 

01.1532 

370089 

360065 

01.1711 

360  12  1 

01.  1353 

360177 

ri  .0489 

370021 

00.9900 

370090 

360066 

ni.i-iT, 

360122 

01.1474 

360178 

01.1027 

370022 

01.1525 

370091 

360067 

01.10  38 

360123 

01.1208 

36C179 

'?1.1504 

37002  3 

01.1353 

37CC92 

36006a 

01.26<.7 

360124 

01.1379 

360180 

01.8290 

370025 

01.1993 

370093 

360069 

01.0298 

360125 

01.  1036 

360184 

01  .0613 

370026 

01.2444 

37CC94 

360070 

01.  ia<.3 

360126 

01.1255 

360185 

CI. 1258 

370028 

01.4192 

370095 

360071 

01.180C 

360127 

01.01C2 

36  0186 

CO. 8847 

370029 

01.0493 

370C96 

360072 

01.1506 

36012B 

01.1175 

360187 

01.1326 

3700  30 

01.0662 

370097 

36007<» 

01.1886 

360129 

00.9837 

360188 

CI. 0326 

370032 

01.1649 

370099 

36007S 

01.2203 

360130 

01.0917 

360189 

CI. 0188 

3700  3  3 

01.C2C7 

370100 

360076 

01.1558 

360131 

01.1144 

36C192 

01.2004 

370034 

01.0754 

370103 

360077 

01. 2<»27 

36 

0132 

01.1143 

360193 

01.1448 

370035 

01.3475 

370105 

360073 

01.0978 

36 

0133 

01. 2397 

36C194 

CI. 0537 

370036 

01.0246 

370106 

360079 

01.3247 

36 

0134 

01.3136 

360195 

ri  .1235 

370037 

01.5105 

370107 

360080 

01.1231 

36 

0135 

01.C701 

36C197 

CI  .0339 

370038 

00.9652 

37010" 

36CC81 

01.1106 

36 

0136 

00.9796 

360200 

CI  .0991 

370039 

01.1465 

370109 

3600«2 

01.1813 

36 

0137 

01.3812 

360203 

01.1003 

370040 

01.0810 

37011C 

360083 

01.0662 

36 

0139 

01.0722 

3602C4 

01.1031 

370041 

01.0097 

370112 

3600  S'r 

01.2543 

36 

0140 

01.0633 

360210 

01.0797 

370042 

00.8865 

370113 

360085 

01,4700 

36 

C141 

01.2463 

360211 

01.0717 

370043 

00.9406 

370114 

360086 

01.1311 

36 

0142 

01.C324 

360212 

'"1.2111 

370045 

01.0434 

370117 

360037 

01.2323 

36 

0143 

01.1523 

360213 

CI. 0960 

370046 

01.0104 

370121 

360038 

01.0541 

36 

0144 

01.2065 

360218 

01.1454 

370047 

01.0926 

370122 

360089 

01.1131 

36 

0145 

01.2563 

360230 

01.1983 

37004'' 

00.9714 

370123 

360090 

01.1246 

36 

0147 

01.0965 

360231 

01.0679 

370049 

01.1227 

370125 

3oC091 

01.1818 

36 

0148 

01.1220 

350232 

01.1725 

37005C 

01.0236 

370126 

360092 

01.0724 

36 

0149 

01.0493 

360234 

01.1596 

370051 

00,9600 

370130 

i 

360093 

01.0517 

36 

0150 

01.1924 

360236 

CI. 0806 

370054 

01  ,1290 

370131 

36009*. 

01.0945 

36 

0151 

01.2553 

36C238 

01.0180 

370056 

01.1699 

370133 

360095 

01.1595 

36 

C152 

01.2405 

360239 

01.1263 

370057 

01.1775 

370136 

360096 

01.0774 

36 

0153 

01.0976 

360240 

01.1070 

370059 

01.0751 

370138 

360098 

01.2290 

36 

0154 

01.0471 

360241 

CO. 9076 

370060 

01,0876 

370139 

360099 

01.0763 

36 

0155 

01. 1C31 

36C345 

01.2223 

370061 

00.9739 

370140 

360100 

01.1754 

36 

0156 

01.0302 

3  7  00C1 

01  .4678 

370063 

01.0826 

370141 

360101 

01.3673 

36 

0159 

01.C929 

370002 

01.0C71 

370064 

00.9340 

370144 

360102 

01.2107 

36 

0161 

01.1052 

370004 

01.0563 

370065 

01.0797 

370146 

360103 

CI. 1332 

36 

0162 

01.0894 

370005 

00.9311 

370069 

00.9740 

370148 

36010'. 

01.0851 

36 

0163 

01.4014 

3  7C006 

CI. 1222 

370071 

00.9000 

370149 

360106 

CI.  1737 

36 

0164 

01.0526 

3  70^07 

01.1434 

370072 

00.9172 

370153 

3  60107 

01.0906 

36 

0165 

01.0504 

370C08 

CI. 1859 

370076 

01.1328 

370154 

36C103 

01.0690 

36 

0166 

01.0015 

370011 

CO. 9670 

370077 

01.1328 

370156 

360109 

01.0193 

36 

0167 

0C.9014 

370012 

00.9516 

370078 

01.2943 

370157 

360110 

00.8321 

36 

0168 

0C.9674 

370013 

01.3452 

370079 

00.9191 

370158 

360112 

01.3203 

36 

0169 

00.9585 

37001'. 

01.0444 

370080 

01.0309 

370159 

3601  13 

01.1776 

36 

0170 

01.0549 

370015 

01.1032 

370082 

00.9801 

370161 

3601  l-. 

01.0031 

36 

0171 

01.0698 

370016 

01.1999 

370083 

01.C238 

370163 

3601 15 

01.1232 

36 

0172 

01.1590 

370017 

00.9989 

370084 

00.9224 

370165 

360116 

01.0766 

36 

0174 

01.0633 

370013 

CI. 1933 

370085 

00.9705 

370166 

360118 

01.1863 

36 

0175 

01.C77R 

370019 

01.0168 

370036 

01.0867 

370168 

note:  case 

HU  INDEXES 

00  NC 

T  INCLUDE  DISCHARGES 

FRCM  PPS 

-EXEMPT  UNITS. 

:  CASt 

•*[X  INDEXES 

INCLu 

I 

OE  CAS 

ES  RECEIVED  IN 

hCFA  central  office  through  JUNE.,  1987. 
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CASE  MIX 

01.1202 

00.9922 

01.4200 

"T! 

00.9875 

D. 

01.3965 

01.  1659 

tt_ 

01.0588 

X 

01.1923 

3C 

01.1373 

«' 

00.9752 

rt 

00.9728 

n 

00.9977 

< 

01.8034 

01,2327 

~ 

00.9717 

on 

00,9905 

Z 

00,8481 

00.9593 

00.9617 

S 

01.0236 

-~1 

01.4294 

^ 

01.0690 

c' 

01.1783 

n 

V. 

00.8967 

01,1453 

>< 

00.9340 

CjO 

01.0600 

•a 

00.9513 

re 

00.9596 

3 

00.9862 

01,0122 

-1 

00.9955 

H-i 

01.0110 

CO 

01.0136 

a 

01.2409 

"^ 

01.2057 

01.0339 

01.2240 

^ 

01.1778    1 

cc 

01.0529    1 

D 

01.0077 

Q. 

01.0146 

33 

00.9863 

00 

00.9983 

c 

01.1698 

01.1272    i 

o' 

J3 

00.9193 

ce 

00.9509 

00.9922 

00.9172 

W 

w 

s 

TABLE  3C  HQSPI~4L  CASt  MIX  INDEXES 


FOR  DISCHARGES   CCCOPSING  IN  FtOt«AL  FISCAL  YEAR  i986 


PfiOVIDt^ 

370169 

3  70170 

370171 

370172 

370173 

37017* 

370176 

370177 

37017^ 

370179 

370180 

370181 

370182 

370183 

37018<» 

370187 

380001 

3800C2 

380003 

38000^ 

38000S 

380006 

3800C7 

38000a 

38C0C9 

380010 

380011 

330013 

3800U 

380C16 

380017 

360018 

3eooi<< 

380C2C 
380021 
330022 
380023 
38002^. 
380025 
380026 
380027 
380029 
380030 
38C031 
330033 
380035 
380036 
380037 
38C038 
380039 


CASE  MIX 
01  .0<>94 
C1.C628 
CI.C388 

00.9390 
CI. 1258 

co.a<»42 

01. 1278 

CO. 9865 

01.C<fl3 

00.9792 

01.0761 

00.9369 

00.9653 

01.0369 

01.27'f5 

00.7096 

CI. 3320 

01.1629 

C1.19<,2 

C1.6C29 

01.1695 

01,1178 

01. '►396 

01.076*. 

01.'.<»05 

C1.17  3'f 

CU1116 

Q1.10'»9 

CI.  l<.6l 

CO. 9138 

01.5102 

01. '►508 

01.1079 

CI. 2015 

01.2225 

CI. 1263 

01.0925 

01.1535 

01.2835 

CI. 1558 

01.1201 

CI. 0395 

01.0819 

C0.96C5 

01.3937 

C1.209<» 

Cl.06'»9 

CI. 0881 

01.2C08 

01.2C60 


PRavlOBB 

3800<r0 

3800*1 

3800*2 

3800*3 

3800** 

380 D*5 

3800*7 

3800*3 

360050 

380051 

330052 

380055 

380056 

380059 

380060 

380061 

380062 

380T63 

38006* 

3S0065 

330066 

380068 

380069 

3300  70 

330071 

3 800 7 2 

3800  7* 

3  80C7  5 

380077 

380078 

380079 

3  300  31 

38C082 

380033 

33008* 

380087 

330083 

380039 

3  800  90 

3  30091 

3  800  9* 

390001 

3  90002 

390003 

39000* 

39C005 

39C006 

390007 

390008 

390009 


CASE  MIX 

01.0275 

00.9251 

01.0375 

00.9397 

01.0331 

CI, 1 0  26 

CI. 2531 

00.9335 

01.1631 

01.2*8* 

01.1*51 

01.2027 

00.9719 

01.015* 

01.272* 

01. 3881 

00.9072 

01. 1*66 

01.1533 

01.12*2 

01.2037 

01.C627 

00.9760 

01.0115 

01. 15*5 

00.9509 

00.9*50 

01. 1991 

00.9*3* 

01.0257 

01.1963 

00.96C0 

CI. 1737 

01.0753 

01.2873 

00.925* 

01.0206 

CI. 2522 

01.270f 

01.21*6 

00. 9303 

01.133:' 

01.  1697 

CI.  12*5 

01.1609 

01.0113 

01. 3367 

01.10  31 

01.0935 

CI. 261* 


PROVIDER 

39C010 

39C011 

390012 

39CC13 

39C01* 

390015 

39C016 

39C017 

390018 

390019 

390020 

39C021 

390022 

39C023 

39002* 

39C025 

390026 

39C027 

39C028 

390C29 

390030 

390031 

390032 

39C03* 

3  90C3S 

390036 

390037 

3900  39 

3  9  00*0 

3900*1 

3900*2 

3900*3 

39C0** 

3900*5 

3900*6 

3 J00*7 

3500*3 

3900*9 

3)0050 

39C051 

39005  2 

39005* 

390C55 

390056 

390057 

390053 

390059 

39006G 

39  00  61 

390062 


CASE  HIX 
C1.1C32 
CI .1 1 38 
CI .1826 
01.1031 
00.9103 
01  .0730 
C1.C60* 
01.0232 
CI. 1*51 
CI. 0722 
CI. 0770 
CI  .1197 
01.1107 
CI. 11*5 
00.7516 
00.7566 
01.2667 
CI. 29*6 
01.*163 
CI. 2828 
01  ,0772 
01.1251 
01.1322 
01  .1037 
01.1613 
CI. 1615 
01.1*93 
ri.0193 
CO. 9899 
CI.  I  00 3 
01.117* 
O1.0C17 
CI. 3829 
01  .19** 
01  .2939 
CI. 3*71 
01.1261 
01.2519 
CI .1 332 
CI. 5917 
CI. 0772 
CI. 1150 
Cl.*676 
01.10*3 
CI. 2597 
01.1961 
01.3105 
C 1  .  1  3  7  0 
CI.  20 3 3 
CI  .1C07 


PROVIDER 

'!900  6  3 

39006* 

390065 

390066 

390067 

390068 

390069 

39007C 

390071 

390072 

390073 

39007* 

390075 

390076 

390077 

390078 

390079 

390080 

390081 

390063 

39008* 

390086 

390C87 

390083 

390090 

39C091 

390092 

390093 

39009S 

390096 

390097 

390098 

390099 

390100 

390101 

3901C2 

390103 

39010* 

390106 

390107 

390108 

39C109 

3901  to 

390111 

390112 

390113 

39C1  1* 

390115 

390116 

390  1 1 7 


CASE  fXX 

01.3967 

01.  1*18 

CI. 1726 

CI. 1755 

01.3*92 

01.1293 

01.1779 

01.08** 

01.07*3 

00.9867 

01.1206 

01.18*7 

01.1739 

01.157* 

01.1219 

01.0365 

01.552T 

01.1561 

01.208* 

01.10*9 

00.97S7 

01,0587 

01,0168 

01.21*8 

01.3*39 

01,06*7 

01,0435 

01,0858 

01,0997 

01,163* 

01,2135 

01,3995 

01,0832 

01,*350 

01,1690 

01,2137 

01,0*03 

01,0273 

01,0336 

01,1198 

01.1757 

01.0231 

01  .0888 

01.52*1 

01.0968 

01.1033 

01. 0^3* 

01.1839 

01  .1199 

0  1  .02  62 


Page  IS 


PROVIDER 

390118 

3  90119 

390121 

39C122 

390123 

39C125 

390126 

390127 

390128 

390130 

390131 

390132 

390133 

390135 

390136 

390137 

390138 

390139 

3901*2 

3901*3 

3901*5 

3901*6 

3901*7 

390l*B 

3901*9 

390150 

390151 

390152 

390153 
39015* 

390155 
390156 
390157 
390158 
390159 
390160 
390161 
390162 
390163 
39016* 
390165 
39C166 
390167 
39016? 
3  90169 
390170 
390171 
390172 
390173 
39017* 


24 


CASE  fix 

CI. 0281 

01,215* 

01.1321 

01.0675 

01,1520 

01,1053 

01.16*7 

01.0655 

01.1130 

01,0522 

01,1562 

01,055* 

01,2*67 

01,1252 

01,0966 

01.0876 

01.2386 

01.3525 

01.3553 

00.9051 

01,108* 

01,093* 

01.0886 

01.0837 

01.1337 

CI. 0776 

01.16*6 

01.0939 

01.163? 

01.08*2 

01.2377 

01.1736 

01.1156 

01,2053 

01,1688 

01.0525 

00.9925 

01.1709 

01.1361 

Cl,*633 

CI. 0511 

01.0355 

01.1238 

01.QS35 

01.1077 

01.5537 

01.0*2* 

01.0553 

01.090* 

01.5339 


w 


NOTE: 


CASE 
CASE 


MIX 
MIX 


INOeXES 
INDEXES 


00  NOr  INCLUOF  OrSCHARGES  PRO'S  PPS-EXP«PT  UNITS. 

INCLUDE  CASES  RfCfclVEO  IN  HCEA  CENTRAL  OFFICE  TH«QU«^h  juNS 


1937. 


t 
S 

» 

I. 
OS 

a 


< 
c 


C 

c 
■■< 

■c 
re 
3 


JO 

c 


30 


TA^LF  3C  HOSPITAL  CASt 

■^IX   iNOfXES 

PO'-i     DISCHARGf 

5   OCCURRtSG  IN  FEDERAL 

FT5CAL  r 

EAR  1936 
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PROVIOER 

CASE  MIX 

PROVIOER 

CASS  «ix 

PROVIDER 

CASE  «<IX 

PROVIOER 

CASE  MIX 

PROVIDER 

CASE  MIX 

390176 

01.0975 

390?44 

00,9066 

420023 

01.1316 

420034 

00.70  76 

4 30 060 

00.9830 

390177 

00.9812 

390245 

01,1897 

420024 

00,9112 

420085 

CI. 1300 

430062 

00.8732 

390178 

01.1898 

390246 

01.C624 

420026 

01,5104 

420086 

01.1658 

430064 

01,0150 

390179 

01.1379 

3^0247 

01,0215 

420027 

CI, 1323 

420087 

01.2893 

430065 

00.9923 

3901«0 

01.2099 

39(^249 

01.0160 

420028 

C0.9<,S6 

420083 

01,1333 

430066 

00,8939 

ft 

3901S1 

01.0558 

390252 

01.05^V 

420029 

02.1057 

420C«9 

01.1076 

430072 

01.0252 

c 

390183 

01,0118 

3902  56 

01,5229 

420030 

01.0443 

430001 

01.1313 

430073 

01,0243 

X 

39018^ 

Cl.OJ^'f 

390258 

01,1297 

430031 

00,3911 

43000*. 

01.05<^5 

430C76 

00.9321 

a 

3C 

390185 

01.1518 

390260 

01, 1192 

420032 

00,9528 

430005 

01.0833 

430077 

01,1959 

a' 

390166 

01.0392 

390261 

01,5935 

420033 

01.1183 

430007 

01.0122 

430C79 

01.0195 

n 

390187 

01.0916 

390262 

01.1549 

420035 

00,6660 

4  3000  8 

01.1292 

4  300  80 

00.8924 

^^ 

390188 

01,0853 

390363 

01,3163 

420036 

CI. 1440 

430009 

Oi.0120 

430081 

00.9237 

< 

39C189 

01.0200 

390?65 

01,1601 

420037 

CI. 1018 

430010 

01.0503 

430082 

00.9042 

390191 

01.0949 

390266 

01,  1130 

420038 

CI. 0535 

4  3  001  1 

01.1722 

430083 

"0.3640 

390192 

01.0105 

39T267 

01.0636 

4?Cn39 

01,0398 

430012 

01.2496 

43C084 

00.8566 

f^ 

390193 

CI. 1125 

390268 

01.1130 

420040 

01.1857 

430013 

01.1081 

430085 

0-^.8919 

Z 

39019<» 

C0.9R99 

3  90  2  70 

01.  1413 

420042 

CI, 0459 

430014 

01,1711 

430086 

01.0052 

390195 

CI. 3877 

390272 

00. 3821 

42C043 

01,0459 

430015 

01,0567 

430C87 

00.8621 

,  . 

390197 

01.2103 

390275 

00.8183 

420044 

01,0703 

430016 

01.2778 

430088 

00.994,8 

w 

390198 

01.0913 

410001 

01,1737 

420048 

01,0357 

430017 

01,0774 

440001 

01.08C1 

c 

390199 

CI. 1940 

410002 

01.  1115 

420049 

00.9915 

430018 

00,9598 

440002 

01  .3283 

,  1 ; 

390200 

01.0410 

410004 

01.1935 

420^50 

00.9504 

43002C 

01,0054 

440CC3 

01.10  74 

Zi 

390201 

01.2063 

410005 

01.2479 

420051 

01.2303 

430022 

00.8644 

440C05 

00.9616 

'J- 

390203 

01,1896 

410006 

01. 1965 

420053 

00.9579 

430023 

01,0116 

440006 

01.1609 

^ 

39020<f 

01,1143 

410007 

01. 3388 

42Q0S4 

01.0518 

430024 

00,9802 

440C07 

00.9943 

^ 

390205 

CI.  1534 

4  10008 

01. 1001 

42C055 

00.931 1 

430025 

00,9882 

440008 

00.9915 

C^ 

390206 

CI, 1547 

410009 

01.1721 

420056 

01.0612 

430026 

00,96  74 

440009 

01.0134 

"E 

3902C9 

0C,9532 

410010 

00.9479 

420057 

01.0615 

430027 

01,4614 

44"010 

01.0035 

390211 

01,0512 

410011 

01.  1368 

420059 

01  .0945 

430028 

00,94  51 

440011 

01.1472 

tz 

390213 

00,9C27 

410012 

01.3541 

420061 

ri.0574 

430029 

00.8933 

440012 

01.1500 

^ 

390215 

01.1530 

410013 

01,0987 

420062 

01.0549 

430030 

01,0819 

440014 

00.9827 

'-! 

390217 

01,0656 

410"14 

01. 1330 

4  2  or  ft* 

01.0245 

430031 

00,8746 

440015 

01.4384 

^ 

3902  19 

01,1600 

410016 

01.005  9 

420065 

01,1511 

430033 

01.0972 

440316 

00.95  30 

k>-* 

390220 

01,0910 

420002 

01.  1243 

420066 

00.9295 

430034 

01,0024 

440017 

01.2475 

390222 

01,  1785 

420003 

01.0447 

420067 

01  .0124 

430036 

01,0265 

440018 

01.1137 

390223 

01.5870 

4  20004 

01. 3808 

420068 

01.1454 

430037 

00.8825 

440019 

01,3086 

yC 

39022<f 

00,8732 

420005 

01.0'.36 

420069 

01.0226 

4  3003  3 

01.0572 

440020 

00,9902 

390225 

01.1091 

420006 

01.1392 

420070 

01,1633 

430039 

00.9127 

440022 

01,0533 

a: 

39022O 

01,3350 

42C007 

01.2711 

420071 

01,1537 

430040 

00,9885 

440023 

00,9664 

390228 

01.1680 

420009 

01.1545 

420072 

00,8913 

430041 

01.0097 

440024 

01,1232 

3 

a. 

390229 

01.2219 

420010 

01.0190 

420073 

CI, 1456 

430042 

01.0420 

440025 

01,0769 

390231 

01.2325 

420011 

01.0338 

420074 

00,9720 

430043 

01.1026 

440026 

01.1095 

390232 

01,0373 

420014 

00.9935 

420075 

00,94S2 

430044 

00.8897 

440028 

01.0182 

390233 

01,2135 

420015 

01.1060 

420076 

00.8486 

430047 

01.0028 

440029 

01.1533 

39023^^ 

01,1729 

420016 

01.0293 

420078 

01,2734 

430048 

01,005  1 

440030 

01.0986 

:r. 

390235 

01,4332 

42G017 

00,9902 

4  2  0079 

01.2730 

430049 

00,8876 

440031 

00,9316 

5 

390236 

01,0439 

420013 

01,3447 

420080 

01.0523 

430051 

01,00  36 

440032 

01.0105 

cc 

390237 

01,3430 

420019 

01,0803 

420081 

00.9714 

430054 

00,9085 

440033 

01.0352 

390238 

00,7864 

420020 

01,0637 

420082 

CI. 1336 

430056 

00.8824 

440034 

01.1393 

390242 

01.1361 

420022 

01,0091 

420083 

01,0767 

430057 

00.8731 

440035 

01.1203 

Ca3 

NOTE:  CASE 

MIX  iNoexes 

00  NOT  INCLUOe  OlSCHARGES 

FROM  PPS 

-EXEMPT  UNITS, 

1 

U 

:  CASE 

HIX  INDEXES 

INCLUD=  CASFS  RECEIVED  IN 

HCFA  CENTRAL  OFFICE  THROUGH  JONE,,  1987, 

1 

TAdL6  iCnJSPlTAL  CASc  M 

PROvioeft  CASF  nix 

ix  iNOExes 

FOR  DISCHAKie 

S   QCCURRINi  IN  FEOES 

PROVIOFR 

CASe  HIX 

PROVIDER  CASE  HIX 

<»'»CCJd    0C.9927 

440113 

01.0264 

440183    01.2042 

440039    01.3993 

440114 

01.0380 

440184    CI. 1003 

440040    00.9164 

440115 

01.0650 

44C185    01.0716 

440041    00.9225 

440117 

00.8617 

440186    01.0012 

, 

44C046    01.0365 

440120 

01. 1575 

4,0137    01.0145 

440047    00.97V3 

440121 

01.C263 

440139    01.2136 

4'.0043    01.3140 

440125 

01.  1382 

440191     00.9992 

440C49    CI. 3003 

440128 

on. 8479 

440192    00.9982 

440050    C!.05ft7 

44C130 

01. 1009 

440193    CI. 0255 

440C51    0C.937a 

440131 

01.0231 

440194    CI. 0632 

440052    00.9181 

440132 

00.9923 

440196    00.9980 

440053    01.1548 

440133 

01.3023 

440197    01. 1853 

440054    00.9539 

440134 

01.0861 

4'.0200    00.9888 

440055    01.1123 

440135 

01.0832 

44C202    00.9003 

440C56    C0.9'.98 

440136 

01.'i7C5 

440203    CI. 0564 

440057    00.9775 

440137 

01.C279 

440204    CI. 2081 

440058    01.0184 

44C14  1 

00.9  161 

45CP02    01.1433 

440059    01.0702 

440142 

OC. 8330 

450004    ^^1.0793 

44C060    01.0571 

44ri<,3 

10.9543 

450-^05    CO. 9567 

440061    01.1166 

44014^ 

01.0542 

450OC7    C1.2C53 

44C053    01.0381 

4 '.0145 

00. 9650 

450008    01.1769 

44CC64    00.9207 

44C145 

00.3925 

450010    01.1610 

440065    01.0409 

440147 

00.7415 

450011    CI. 2187 

44CC6T    CI.C2T6 

440148 

01.0764 

450013    01.2103 

440C68    01.1276 

440149 

01.C089 

4S0C14    CI. 0091 

440069    01.1337 

440150 

01.1753 

450015    CI. 3143 

440070    0C.9537 

440151 

01.0613 

450016    CI. 2840 

44C071    CI. 1364 

44  1152 

01. 3127 

450018    01.3357 

440072    01.1223 

4  4  n  5  J 

00.9054 

4  5  0019    01.2103 

440073    01.1442 

440154 

00. 8913 

450020    01.0569 

44CC74    00.9141 

440156 

01.2091 

450021    01.4930 

440073    0C.9<.01 

440157 

00.8963 

450022    01.0187 

440079    CO. 8716 

44C159 

01.0906 

450023    01.2998 

440081    CI. 0964 

44f^l60 

00.9616 

450O24    CI. 1736 

440082    01.6100 

440161 

01.4237 

450025    01.2315 

440083    CC.9403 

440162 

00.9903 

450027    01.1044 

44C084    01.0410 

440166 

01. 1935 

450^28    CI. 2483 

440037    00.9001 

440167 

01. 1917 

450^29    01.1249 

440C90    01.0622 

44016H 

01.0226 

450031    CI. 2116 

44CC91    01.2363 

44CI 70 

00.7451 

450032    CI. 1404 

440095    00.9661 

44^171 

01.C513 

450033    CI. 3757 

440100    00.9641 

4  4017:1 

OL-^aar* 

450^34    CI. 3318 

44C1C1    00.8865 

4  40174 

00.9l4'-i 

45C035    CI. 2225 

44C102    01.0523 

440175 

01.C026 

450037    CI. 2061 

440103    01.0437 

440176 

01.1213 

450039    01.1476 

440104    01.2753 

440177 

0"'.9  53  1 

450040    CI. 2821 

440105    00.6743 

440173 

01.  1372 

450041    CO. 9800 

44C109    01.0732 

440130 

00.9386 

♦5C042    01.3875 

440110    01.0519 

44C131 

01.0331 

45C043    01.1908 

440111    01.1343 

440132 

00,9ib7 

450044    01.4603 

NOTE:  CASc  -^IK     INOeKFS  n( 

1    NOT  INCL 

IDE  OISCHAR&es 

f^C    PPS-FXt^Mpr  UNIT 

•     CASc  I*IK     INOcX*:S   II 

'<CLjOe  CAS 

'S  B  t^C?  IVED  IN 

HCFA  CENTRAL  OFFICE 

RINi  IN  FEDERAL 

FISCAL  Y 

EAR  1986 

Page  2C 

Of  2  4 

CO 

R  CASE  HIX 

PROVIOEx 

CASE  nix 

PROVIDER 

CASE  Hit 

i 

01.2042 

450045 

01 ,0961 

450111 

01.0901 

C1.1C03 

450046 

01,1995 

450112 

01. 1829 

CI. 0716 

450047 

01.0326 

450113 

01.1137 

"T" 

01  .0012 

450048 

01.0691 

450115 

01. 054*. 

01.0145 

450050 

G1.0254 

450116 

01.2182 

■1 

01.2136 

450051 

01.5088 

4  5C11« 

01.2216 

K_ 

00.9992 

450052 

01.1275 

4  5  0119 

01.1933 

X 

00.9982 

450053 

01.0269 

450121 

ri.2299 

re 

CI. 0255 

450054 

01.3805 

450122 

00.9187 

» 

CI  .0632 

450055 

01.0100 

450123 

01.1151 

ft 

00.9980 

450056 

01.3220 

45C124 

01.3812 

■1 

CI. 1853 

450057 

01.1535 

45C126 

01.2435 

< 

00.9888 

450058 

01.2749 

450127 

01 .0339 

00.9003 

450059 

01.1460 

45C128 

'^1.1547 

CI. 0564 

45006C 

01.1988 

450130 

01.29nv 

U^ 

CI  .2081 

450063 

00.9776 

45C131 

01.155* 

z 

01.1433 

450064 

01.3226 

450132 

01.3092 

^^1.0793 

450065 

01.0346 

450133 

01.1714 

00.9567 

450066 

01.3408 

450134 

01.0865 

3: 

C1.2C53 

450068 

01.2702 

450135 

01.3452 

"■' 

01.1769 

450069 

00.9853 

450136 

0C.7973 

01.1610 

450070 

01.0954 

45C137 

CI. 1869 

~ 

CI. 2187 

450072 

01.1340 

450140 

00.8516 

■j: 

01.2103 

450073 

01.0641 

45C141 

00.9160 

~ 

CI  .0091 

450074 

01.0783 

45C142 

'-I. 1245 

< 

CI  .3143 

450077 

01 .0221 

4';0I43 

CI. 0341 

■■£■ 

CI  .2840 

450073 

-^0.95  8  3 

45C144 

CI. 0369 

^ 

01.3357 

450079 

CI.  1579 

450145 

01.0072 

^ 

01.2103 

45C080 

01.1613 

450146 

00.9003 

rr 

01.0569 

450081 

0  1.1815 

45C147 

01.  1542 

r 

01.4930 

450082 

00.9422 

45C14P 

01.  1550 

"1 

01.0187 

450063 

01 .2652 

4^0149 

01.1934 

_■"* 

01.2998 

450084 

01.0786 

45015C 

01.0631 

X 

CI  .1736 

450085 

01.0934 

450151 

'^1.0239 

01  .2315 

450087 

01.2186 

450152 

"1.19T3 

^ 

01.1044 

450090 

01.1349 

450153 

01.2731 

X 

CI  .2483 

450092 

01.0419 

450154 

^'1.139Q 

01  .1249 

450094 

01.  10  3  3 

4  •;  -I*  1  5  5 

•^1.06^3 

--" 

CI  .2116 

450095 

01.1121 

45^^157 

01.0  •^3'. 

s. 

CI. 1404 

450095 

0  1  .  30  8  6 

45016C 

00.98r5 

- 

CI. 3757 

450097 

01.2123 

450162 

01.2607 

•^ 

CI. 331 8 

450098 

01.0363 

4S0163 

01 .0273 

X 

CI  .2225 

450099 

01.0800 

450164 

00.9707 

DC 

CI. 2061 

450101 

01.2189 

450165 

01.0116 

r- 

01  .1476 

45C102 

01.3907 

450165 

CI. 001" 

r-. 

01.2821 

450104 

01.0800 

45^160 

00.8949 

i; 

CO. 9800 

450107 

01.2200 

45017C 

CI.  1074 

X 

01.3875 

450108 

00.9687 

450  174 

01.  15T-^ 

01  .1908 

4501C9 

01  .0441 

45C  IT*- 

01.09  67 

01.4603 

450110 

CI. 1504 

45C176 

01.1470 

;-FxrMpr  UMTS. 

MTRAL  OFFICE  THROUGH  JUN 

E.,  1937. 

TASL6  3C  HOSPITAL  CASE  HK 

INDEXES 

FUR  niSCHAHG 

fS   OCCURf, 

t'.G  IN  FEDERAL 

FISCAL  YEAR  1986 

Page  21 

of  24 

PROVIOER 

CASE  MIX 

PROVIDED 

CASE  "ilX 

PROVIOER 

CASE  HIX 

PROVIDER 

CASE  MIX 

PRGVlOf^o 

CASE  "It 

'*<iom 

01. 0423 

450250 

00.8227 

450333 

01.0831 

450421 

01.0627 

*5C5*4 

01.  1167 

^50173 

00.9^29 

450253 

01.0591 

4  50  3  34 

01.0342 

450422 

00.68*8 

*5G5*5 

01.0725 

450179 

01.0656 

450256 

00.9225 

450337 

01.0261 

450423 

01,2940 

450546 

01.1491 

t: 

450181 

0C.9552 

450253 

00.  847<, 

450338 

01.3465 

450424 

01.1490 

450547 

00.9301 

9 

450182 

00.8860 

450259 

01.1200 

450340 

01.1451 

450425 

00,9767 

45055C 

01.1233 

a 

450133 

01.1060 

450260 

00.7096 

450341 

00.9314 

450429 

01,0371 

450551 

01.005  3 

E. 

450184 

01.3170 

450261 

00,9565 

450342 

00.9598 

450431 

01.2970 

450557 

00.9682 

X 

450185 

CC.9<»<»9 

450263 

01.  1263 

450343 

01,0238 

450438 

01.0640 

450559 

01.3627 

Of 

450187 

01.2673 

<»50264 

CO. 8701 

450346 

01.1683 

450<»<.0 

00,9353 

450559 

00.9293 

450193 

00.9<»04 

450263 

01.0369 

450347 

01.1071 

450446 

00.9371 

450561 

01.3035 

a 

450190 

01.1451 

450269 

OO.«*70C 

450348 

01.0527 

450447 

01,2005 

450563 

01.1347 

1 

450191 

01.  1800 

450270 

01.0016 

450349 

01.1049 

450450 

01,0482 

450565 

01.  1618 

< 

450192 

01.0960 

450271 

01.0928 

450351 

CI. 1183 

450451 

00.9355 

45C56? 

CI. 1275 

450193 

01.9696 

450272 

01.1590 

450352 

01.1623 

450454 

00.9748 

450569 

01.1312 

—~ 

<»5019^ 

01.0613 

450275 

01.0<»76 

450353 

01.0875 

450455 

00.9419 

450570 

00.9523 

'^ 

450195 

01.1852 

450276 

00.9907 

450355 

00.9210 

450457 

01.3066 

450571 

01.2164 

450196 

01.2073 

45C278 

00.9074 

450357 

01.0638 

450458 

00.9134 

450573 

01.1168 

Z 

450197 

01.  1267 

450230 

01.2126 

450358 

01.5212 

450459 

01,0312 

*50574 

00.9582 

<»  50200 

Cl.l6'»3 

450231 

01.2293 

450359 

CO. 8387 

450460 

00.9352 

450575 

01.033* 

5 

450201 

01.0967 

450232 

00.9098 

450362 

CI. 0152 

450462 

01.2967 

450577 

00,8825 

;c 

450203 

01.1492 

450283 

00.9725 

450365 

01.0574 

450464 

00.9684 

450573 

03,9455 

,j 

4502G6 

Gl.O'tli 

450286 

01.  1651 

450366 

01.1650 

450465 

01,0664 

450579 

00,8805 

450207 

01.1939 

450288 

01.0878 

450369 

01 .0669 

450467 

01.0061 

450580 

01,0879 

it 
us 

450208 

01.2209 

450289 

01.0791 

450370 

CI. 1107 

450469 

01.2275 

450581 

01.1004 

C. 

450209 

01.1983 

450292 

01.  IIOI 

450371 

01.0093 

450472 

01,0075 

450583 

00.9546 

■■< 

450210 

01.0309 

450293 

00.9426 

450372 

01.2794 

450473 

01,0336 

450584 

01.0851 

W3 

450211 

01,  1212 

<.50296 

01.0017 

450373 

01,1329 

450475 

01,0723 

450586 

01.0406 

450213 

01.2276 

450297 

01.0102 

45037'» 

00,8991 

450476 

00.9201 

450587 

01.0808 

450214 

01.1052 

450299 

01.1463 

450376 

01.2661 

450481 

01.0348 

450598 

00.9*88 

3 

4  502  17 

01.0089 

450300 

00.9478 

450378 

01,2132 

450484 

01.  1506 

450590 

00.9256 

u- 

450213 

01.0029 

450303 

00.9321 

450379 

01,1656 

450486 

01.0798 

450591 

01.1711 

1 

450219 

01.0727 

4  50  305 

00.8  156 

450381 

01,0435 

450488 

01.0535 

450595 

01,0554 

h-i 

450221 

00.9899 

450306 

00.987? 

450332 

00,9497 

450489 

01.0372 

450596 

01,1102 

^^ 

45C222 

01.1699 

450307 

00.9516 

450383 

01,2856 

450492 

00.9490 

450597 

01,0306 

CD 

45G22V 

01.  102* 

450309 

0l,077<» 

450389 

01.1325 

450493 

00.9563 

450600 

Ql.0539 

^ 

450229 

G1.20't6 

450311 

00. 38S2 

450391 

01,1324 

450*97 

01.0992 

450603 

00.7S8* 

50 

450230 

01.2056 

450312 

01, 1780 

450393 

01.1955 

450*98 

00.9836 

450604 

01.1319 

450231 

01.3a't7 

450315 

01.1986 

45039% 

01.1565 

450508 

01.2090 

450605 

01.1853 

jT 

450233 

0C.96<.5 

450317 

01.0079 

450395 

01.0060 

450513 

00.9629 

*50607 

00.9123 

CO 

45023^. 

00.905*. 

450319 

01.06<.'» 

450399 

00.9360 

45051* 

01.1213 

*50609 

00,9651 

23 
3 

450235 

01.0635 

450320 

01.2626 

450<.0C 

C1.0<,33 

450517 

00.9160 

450610 

01,2215 

r*. 

450236 

01.0376 

450321 

00.851<» 

45C402 

01.1593 

450518 

01,1228 

450613 

00,977* 

?0 

450237 

01.2172 

450322 

00. 3563 

45C403 

01.2902 

450523 

01.2442 

450614 

01,0491 

5 

450239 

01.0961 

450324 

01.2294 

45C410 

01.0241 

450527 

01.0648 

45C615 

00,9595 

^ 

450241 

01.0166 

450325 

01.C862 

45C411 

00.9691 

450530 

01.2389 

450617 

01.1353 

3 

450242 

01.0610 

450327 

00.9503 

450415 

01.1061 

450534 

00,8626 

450620 

01,0360 

5' 

cc 

4502'«3 

00.9658 

450328 

00.9641 

450V16 

CI. 1552 

450535 

01.0919 

450621 

00,987* 

45C2H5 

0C.9841 

450330 

01.0956 

450417 

00.9044 

450537 

01,2010 

450623 

01,0205 

4502t8 

01.0469 

450331 

01.0051 

45C'»18 

01.2746 

450538 

01.2023 

450624 

01.0133 

450249 

00.9726 

45'^332 

01.0659 

45041<5 

01.0375 

450539 

01,2068 

450626 

01.0400 

NOTE:  CASfc 

HIX  INOEXrS  00 

NOT  INCL 

UOE  DISCHARGES  FRO"  PPS 

-EXEMPT  UNITS. 

|; 

:  CASE 

HIX  INOEXFS  INC 

LU06  CASES  RECEIVED  IN  HCFA  CENTRAL  OFFICE  THROUGH  JUNE..  1987. 

fAdLt  3C  HOSPITAL  CAS6  MIX 

INDEXES 
PROVIDER 
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u 

PROVIDER 

t  CASE  MIX 

CASE  MIX 

PROVIDER 

CASE  MIX 

PROVIDER 

CASE  MIX 

PROVIOFR 

1 
CASE  MIX 

i 

*,'>0f>Z7 

01.  1533 

'.50687 

01.0474 

460012 

CI. 3899 

490006 

01.1009 

490071 

01.2054 

UiObZi 

00.9331 

'.50688 

01.  1155 

460013 

01,2952 

490007 

01.5230 

490073 

ni.l365 

'►50629 

00.785'. 

'.50690 

01.2368 

460014 

01,0716 

490008 

01.0232 

490074 

01.2442 

r 

'f'iObiC 

01.3882 

'.50691 

01.1000 

460015 

01,1118 

490009 

01,3987 

490075 

01.1623 

9 

'»5063l 

01. '.971 

'.5069'. 

01.0613 

460016 

00.8790 

490010 

01.0247 

490077 

01.1232 

'f^0bi2 

01.0279 

'.50696 

01.0740 

460017 

01.1952 

490011 

01,1655 

490078 

00.9291 

B 

'»50633 

01. '.032 

'.50697 

01.1754 

460018 

00.9014 

490012 

01,0107 

490079 

01,1084 

X 

^5063-. 

01.25'.6 

'.50698 

00.9010 

460019 

00,9833 

490013 

01,0665 

490083 

00.8081 

9C 

<.5C^3S 

Cl.2'.29 

'.50700 

01.0037 

460020 

01,0245 

490014 

01,3900 

490084 

01.0249 

5b' 

^50637 

CI. 1526 

450702 

01.1811 

460021 

01,2095 

490015 

01,1826 

490C85 

01.0396 

» 

<»S0638 

01.3057 

'►50703 

01.0714 

460022 

00,9967 

490017 

01,2300 

490088 

01.0651 

. 

450639 

01.2233 

'.5070* 

01.1712 

460023 

01,0732 

490018 

01,0920 

490089 

01.0124 

< 

<»506'.l 

CO. 9'. '.5 

'.50705 

00.9351 

460024 

00,9932 

490019 

01,0917 

490090 

01.0723 

'iSC6'»3 

01.0852 

'.50706 

01.2215 

460025 

00,8125 

490020 

01,0688 

490091 

01.1674 

<.5C6'.V 

01.6'.39 

450709 

01.0559 

460026 

00.8911 

490021 

01,1263 

490092 

01.0734 

i/1 

<»50o<»6 

01.1825 

'.50711 

01,2006 

460027 

00.8269 

490022 

01,1170 

490093 

01.1833 

z 

«»5C&'»7 

01.'.9',9 

'.50712 

00.8314 

460029 

00,9980 

490023 

01,1608 

490094 

01.1483 

<»506'f8 

01.0956 

450713 

01.1694 

4600  30 

01,0441 

490024 

01.3835 

490095 

01.1589 

_^ 

<»S06'f9 

01.0128 

'.50715 

01.1985 

46003? 

00,9403 

490027 

01.0202 

490097 

01.0574 

^ 

'f50651 

01.1926 

A  50716 

01.0957 

460033 

00,8732 

490028 

01,1519 

490098 

01.0779 

'♦50652 

00.95'.8 

4  50717 

01,2452 

460035 

00,9546 

490029 

01.0980 

490099 

01.0841 

^ 

'►50653 

01.1398 

4  5C718 

01.0174 

460036 

01,0142 

490030 

01,0681 

490100 

01.1847 

c' 

'.5065'. 

00.9811 

4  50719 

01.  1149 

460037 

00,9482 

490031 

01,0393 

490101 

01,0719 

i 

'.50656 

01.1660 

450722 

00.9777 

460039 

00,8948 

490032 

01,5795 

490104 

00,7229 

^ 

'.50658 

01.0112 

4  50723 

01.2002 

460041 

01.1737 

490033 

01.1115 

490105 

00,8738 

<< 

'.50659 

01.3397 

450724 

01.3226 

460042 

01.2698 

490035 

01.1278 

490106 

00,9539 

)C- 

'.5C660 

01.2897 

4  50725 

00.9819 

460043 

01.1862 

490037 

01.1033 

490107 

01,0289 

■a 

'.50661 

01.1039 

4  50726 

00.8945 

460044 

01.0906 

490038 

01.0677 

490109 

00.9959 

(t 

'.50662 

01.2031 

450727 

01,1351 

460046 

01.0473 

490040 

01.1590 

490110 

01.0663 

3, 

'.50665 

00.9915 

450728 

01.0355 

470001 

01.1157 

490041 

01,1134 

490111 

01.0588    1 

X 

'.50666 

01.1267 

450729 

00.9346 

470003 

01,5192 

490042 

01.1161 

490112 

01.4023 

•n 

'.50667 

00.9518 

450730 

01.1937 

470004 

01,0970 

490043 

01,1346 

490113 

01.1093 

1-^ 

'.50668 

01.3812 

450732 

01.0512 

4700C5 

01.1563 

490044 

01,1011 

490114 

01.0435 

CC 

'.50669 

ouiau 

450733 

01.  1349 

470006 

01.1331 

490045 

01,1442 

490115 

01.0582 

05 

'.50670 

01.1067 

450734 

01.0722 

470003 

01.1245 

490046 

01,2461 

490116 

00.9716 

^__ 

'.50671 

00.9C89 

450735 

00.8922 

470010 

01.0792 

490047 

01,1112 

490117 

00.9855 

?0 

'.50672 

01.3003 

4  50736 

01.0361 

470C11 

01,1616 

490048 

01,1626 

4  90118 

01.4112 

c_ 

'.50673 

01.  1102 

450737 

00.7176 

470012 

01,1503 

490050 

01,1313 

490119 

01.1671 

n 

'.5067'. 

00.9918 

4  50733 

00.8796 

4  70013 

01,0416 

490052 

01,2903 

490120 

01.1863 

a; 

*.  50575 

01.l«.01 

450739 

00,954? 

470015 

01,1581 

490053 

01.1514 

490122 

01.0774 

3 

'.5067t. 

00.9983 

460001 

01.4395 

470016 

01  ,0600 

490054 

00.9614 

490123 

01.1023    , 

o. 

'.5C677 

01.2209 

46000  3 

01.3251 

470018 

01,0725 

490055 

00.8783 

490124 

01,1416 

50 

'.5C67d 

01.2'.63 

460*^04 

01.4020 

470020 

00.9722 

490056 

00.8580 

490125 

01.1815 

00 

•.50679 

01.0097 

460005 

CI. 1769 

4  7  00  2  3 

01,2053 

490057 

01,1768 

490126 

01.0692 

Q; 

A5C681 

01.2332 

4  60006 

01.1713 

470024 

01.1035 

490059 

01,2292 

490127 

00.8949 

<.506e2 

01.1232 

460007 

01,1617 

490001 

00.9344 

490060 

00,9143 

490129 

00.9823    I 

c 

'.5066  3 

01  .2233 

4  6000  3 

01,1513 

490002 

CO. 9819 

490063 

01,3520 

490130 

01.1460 

OB 

't5068'. 

01.1'.98 

460009 

01.4574 

490003 

00.6983 

490066 

01,0907 

500001 

01.2941 

'.50685 

01.1392 

46C010 

01.6454 

490004 

01.1643 

490067 

01.  1150 

500002 

01.2659 

'.50686 

01.2826 

4  60011 

01.0887 

4  90005 

01.2423 

490069 

01.1969 

500003 

C1.217C 

fJOTt:  CASe 

NIX  INDFXKS  on 

NOT  INCLUDE  DISCHARGES 

F«0M   PPS 

-EXEMPT  UNITS. 

:  CASe 

MIX  iNoexps  INC 

LUOc  CASES  OPCEIVEO  IN 

HCFA  CENTRAL  OFFICE  THROUGH  JUNE.,  1087. 

• 

TABte  3C  HOSPITAl  CAS£  Mix 

INDEXES 

FOR  DISCHARGES   OCCURRING  IN  FEDERAL 

FISCAL  YEAR  1986 

Page 
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P«OVIOtR 

CASe  MIX        F 

•ROVIDER 

CASE  MIX 

PROVIDER 

CASE  MIX 

PROVIDER 

CASE  MIX 

PROVIDER  CASE  MIX   1 

^C0C05 

01.*319         « 

>00C6* 

01.352* 

5  10001 

CI. 2289 

51006* 

01,0970 

520037 

01.5*95 

500007 

01.2*73        « 

>0n065 

01.1522 

51C002 

01.1213 

510065 

01,0112 

520038 

01.119C 

5000C9 

01.8912 

>C0066 

00.803* 

510003 

01.05*0 

510066 

01,0*8* 

520039 

01.0691 

•»1 

50C009 

01.2525        ; 

>0C068 

00.9832 

51000* 

00.9381 

510067 

01,1667 

5200*0 

01.25*3 

500010 

01.176* 

>00069 

01.0189 

510005 

01.0523 

510068 

01,1126 

5200*1 

01.1318 

s 

1 

500011 

01.2151        ! 

)00n70 

01.08*9 

510006 

01.1252 

510070 

01,0477 

5200*2 

01.0*82 

CB_ 

500012 

CI, 3197        ' 

5000 71 

01.0781 

510007 

01.2856 

510C71 

01,1687 

5200*3 

01.*603 

9C 

5000U 

0U*67l 

)00072 

01.13*1 

510008 

01.088* 

510072 

01,0668 

5200** 

01.1939 

i 

500015 

01.2283        ! 

500073 

00.9967 

510009 

01.123* 

51007* 

00.9072 

5200*5 

01.*02* 

500016 

01.326*        « 

50007* 

01.051* 

510011 

00.95** 

510076 

00.9858 

5200*7 

00.9597 

a 

50C017 

01,2086        '. 

>00075 

01. 1106 

51C"12 

01.0539 

510077 

00.95*0 

52C0*8 

01.2579 

^ 

50C019 

01.1295 

>00076 

01.112* 

5 1 00 1 3 

01,C719 

510080 

00,9*91 

5200*9 

01.7125 

< 

500020 

01.236*        « 

(00077 

01.2315 

51001* 

01.1198 

510031 

00,9932 

520051 

01.5531 

c_ 

500021 

01.2*99         • 

» 00079 

01.2230 

510015 

00.9820 

510082 

00,96** 

520053 

01.0*58 

500C2J 

01.1*29        * 

>00079 

01,1566 

51C016 

00.9*36 

51008* 

01,0082 

52005* 

CI. 1027 

50002^ 

Ol.ZlkZ                    « 

50P080 

00.9715 

510018 

01.0815 

510085 

01,170* 

520056 

01.1113 

z 

500025 

01.8135 

>0008* 

01.0395 

510019 

00.9790 

510086 

00,9121 

520057 

01,1185 

p 

500026 

01.2065         • 

500085 

01.01*6 

510020 

01.0927 

520001 

01.2182 

520C58 

01.0668 

t-i 

500027 

01.* 305         ' 

5000B6 

01. 167* 

510022 

01.3683 

520002 

01,2163 

520C59 

01.1539 

ffl 

50C02d 

00.9725         ! 

500087 

01.23** 

510023 

01.0079 

520003 

01,1351 

520050 

01.1528 

^^ 

500029 

00.9880        « 

.00088 

01.2372 

51002* 

01.167* 

52000* 

01,2555 

520052 

01.1730 

__; 

50C030 

01,3529        '. 

500089 

01.1178 

510025 

01.000* 

520006 

01,1221 

520063 

01.19*3 

c' 

500031 

01.152*        • 

>00090 

00.8880 

510026 

00.9836 

520007 

01.0871 

52006* 

01.*009 

cc 

5C0033 

01.2120        « 

> 00092 

01.0667 

510027 

01.0618 

520008 

01.1770 

520055 

01.1681 

E 

50003<> 

01.097*         • 

500093 

01.1017 

510028 

01.035* 

520009 

01.25*2 

520058 

01.0167 

"< 

500035 

01.25*7         '. 

)0009* 

01.0536 

510029 

01,0830 

520010 

01.0261 

520059 

01.1531 

U! 

500036 

01.133C        : 

(00096 

01.1055 

510030 

01,1*23 

520011 

01.1161 

520070 

01.2328 

f5 

500037 

01.056*         • 

500097 

01.0853 

510031 

01,0956 

520012 

01.0352 

520071 

01.1277 

n 

500039 

01.1752         « 

500098 

00.9256 

510033 

01,1733 

520013 

01,2029 

52007* 

01.0996    I 

3 

5000<»0 

01.060*         • 

5  00100 

00.9576 

5100  35 

00,96*2 

52001* 

01,1566 

520075 

01.2866    ; 

50C0<»1 

01.2595         ; 

500101 

01.0112 

5100  36 

01,1163 

520015 

01,1821 

520075 

01.1867 

-I 

5000«^2 

01.1986         ' 

(00102 

00.979* 

510038 

01.028* 

520016 

01,0152 

520077 

00,98*0 

^^ 

500043 

01.1399         • 

(0010* 

01.1*58 

5100  39 

01.1239 

520017 

01.0963 

520078 

01,2229 

CO 

5000't'» 

01.6378         : 

500106 

00.9135 

5100*0 

00.9309 

520018 

01,057* 

520081 

01,152* 

ce 

50C0<»5 

01.1395         ' 

(00107 

01.0979 

5100*3 

01.0252 

520019 

01,1885 

520082 

01.152* 

5000*6 

01.2379        • 

(00108 

01.5001 

5100*5 

00.3796 

520020 

01,3*8* 

520083 

01.*177 

?0 

5000'^a 

00.9139        « 

(00109 

01.1852 

5100*6 

01.1*68 

520021 

01,165* 

52008* 

01.0592 

c_ 

5000*9 

01.2051         « 

(OOllO 

01,1900 

5100*7 

01,16*2 

520022 

01,18*9 

520087 

0l.*205 

cc 

500050 

CI. 0935        « 

(0011* 

01.280* 

5100*8 

01,07*3 

52002* 

01.00*5 

520088 

01.2151 

ES 

500051 

01.3287         • 

(0C118 

01.1508 

510050 

01.10*2 

520025 

01.0715 

520089 

01.2630 

3 

500052 

01.0795 

500119 

01,2317 

510052 

01,0556 

520026 

01.1803 

520090 

01.0798 

Q. 

500053 

01.126*         ! 

(00122 

01,252* 

510053 

00,9782 

520027 

01.1557 

520091 

01.2975 

7*3 

50005* 

01,6313        • 

(00123 

00.9193 

51005* 

00.96** 

520028 

01,2509 

520092 

01.1239 

500055 

01,0056        • 

50012* 

01,1910 

510055 

01.17** 

520029 

01.0292 

5  2009* 

01.2881 

Ed* 

500057 

01,1855         ' 

500125 

01.0513 

510058 

01.1725 

520030 

01.3187 

520095 

01.1255 

500058 

01,2286        • 

500129 

01.**6D 

510059 

00.6596 

520031 

01.1855 

520095 

01.1993 

O 

3 

500059 

01,138*        ' 

500132 

00.9239 

510060 

01.03*8 

520032 

01.19*8 

520097 

01.1538 

» 

500060 

01,1182         ' 

(00133 

01.1752 

510061 

01.0287 

520033 

01.259* 

520098 

01.5170 

50CC61 

00.9932         « 

500135 

01.1289 

510062 

01.152* 

52003* 

01.1762 

520100 

01.1251 

500062 

00.9580         ! 

500139 

01.1296 

510063 

01,1106 

520035 

01.1318 

520101 

01.0367 

W 

note:  case 

MIX  INOEXeS  00  1 

*0T  INCLUDE  DISCHARGES 

FROM  PPS 

-EXEMPT  UNITS, 
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:  CASE 
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.UOE  CASES  RECEIVED  IN 
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S5 


PROVIOEft 

CASE  MIX 

520102 

01.1197 

520103 

01.207^ 

52010'* 

00.9685 

520105 

CI. 0201 

520107 

C  1  .  I  7 1 7 

520109 

01.0  265 

520110 

01.068<^ 

520111 

01.0*01 

5201  1? 

C I .0532 

■  saoi  1 3 

"1  .lS-!7 

5201  !<. 

C  1.0723 

5201l'> 

C1.20J8 

520116 

01.1305 

6^c^  i  T 

01.0330 

5  2r  1  i- 

00.98*6 

52012 

01.2080 

5  2Cl.n 

GO. 9535 

S^Cl?.' 

01.0733 

52r  i.'i 

01.1137 

5  201  .". 

D1.0921 

52t>i^'> 

00.9525 

520127 

00.9754 

520130 

00.9322 

520131 

01.0292 

520132 

01.1',67 

52013't 

Ol.C^iS 

5201 35 

01.0150 

520136 

01.3*0'» 

52CI 38 

CI. 60^2 

5201 3^ 

CI. 2298 

5201  to 

C1.2fc52 

5201'.1 

01.0773 

520  l*..: 

CI .0S31 

5201,  >, 

01.0  367 

5201'.'. 

01.0065 

520l'.S 

0  I  .  C «» *,  3 

520U6 

CI. 079* 

5201'td 

C  I  .  1  2  1 C 

5201-^  i 

CI. I  152 

520151 

01,0291 

520152 

01.0852 

520153 

01.0208 

52015*, 

01.  12*2 

520156 

CI .C096 

520157 

01.02*6 

520159 

01.00*2 

520160 

01.6502 

520161 

00.9812 

520167 

C  1  .  1  .  -■  -V 

520170 

01 .  Iti  : 

note:  CAS' 

-  I «  I  s  0  e  i  f  J 

:  C  4  ,5  - 

-:x  INDEXES 

PROVIDER 

520171 

520173 

5201  7*. 

5  2  017', 

52-^177 

520178 

520133 

5  3000  1 

5300C2 

530003 

53000* 

530005 

530006 

530007 

530008 

530009 

5  3O01O 

5  300  11 

530312 

53001* 

530015 

530016 

530017 

53C018 

530019 

5  300  2  1 

530022 

530023 

53002* 

530025 

530026 

530027 

530029 

530031 

530032 


CASE  MIX 

01.0065 

01. 1051 

01. 3930 

OC. 8*5* 

01. 3*93 

01.2206 

00.9653 

01.0759 

01.0976 

00.9216 

00.9961 

00.9983 

01.0780 

01.2193 

01.03*7 

00.9893 

01.1285 

01.1119 

01.322* 

01.1  328 

01.0859 

01.1705 

00.8603 

0C.98** 

oo.9^^8 

00.8303 
00.9916 
00. 8977 
01.0007 
01.1002 
01.0160 
00.9637 
01.06C* 
00.3796 
01.0239 


PROVIDER  CASE  MIX 


PROVIDER  CASE  Nix 


PROVIDER  CASE  MIX 


9 
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Table  4a.— Wage  Index  for  Urban 
Areas 


Urban  area  (constituent  coum)es  or 
county  equrvalents) 

Wage 

irxJe» 

Abitene,  TX 

0  8335 

Taylor,  TX 
Aguadilla,  PR 

0  4624 

Aguada.  PR 
Aguadilla,  PR 
Isabella,  PR 
Moca,  PR 
Akron,  OH  

1  0023 

Portage,  OH 
Summit,  OH 
Albany,  GA 

0  7748 

Dougherty,  GA 
Lee,  GA 

Albany-Scher>ectady-T 

roy,  NY   

0  8702 

Albany,  NY 
Greene,  NY 
Montgomery,  NY 
Rensselaef,  NY 
Saratoga,  NY 
Schenectady.  NY 
Albuquerque,  NM 

1  0188 

Befnalillo,  MN 
Alexandna,  LA   

0  8182 

Anchorage.  AK  

Anchorage,  AK 
Anderson.  !N       

Madison,  IN 
Anderson,  SC    

Anderson.  SC 
Ann  ArtX)r.  Ml 

Washtenaw,  Ml 
Anniston.  AL 

Calhoun.  AL 
Appleton-Oshkosh-Neenah, 

Calumet.  Wl 

Outagamie,  Wl 

Winnebago,  Wl 
Arecibo,  PR 

Arecibo,  PR 

Camuy.  PR 

Hatiiio,  PR 

OuebradiHas,  PR 
Ashevilie.  NC 

Buncombe.  NC 
Athens,  GA 

Clarke,  GA 

Jackson,  GA 

Madison,  GA 

Oconee  GA 
Atlanta,  GA  

Barrow,  GA 

Buns,  GA 

Cherokee.  GA 

Clayton.  GA 

Cobb.  GA 

Coweta.  GA 


Wl. 


Rapides.  LA 
Allentown-Bethlehem.  PA-NJ 

Warren,  NJ 

Carbon,  PA 

Lehtgh,  PA 

Northampton,  PA 
Altooria,  PA 

Blair,  PA 
Amanllo,  TX [    o  9326 

Potter,  TX 

Randall,  TX 
Anaheim-Santa  Ana.  CA 

Orange,  CA 


09858 


0  9474 


1.2031 


1.4619 


0.9175 


0.7839 


1.1723 


07847 


0.9792 


0.4401 


08501 


0.7710 


09196 


Table  4a.— Wage  Index  for  Urban 
Areas — Contir»ued 


Urban  area  (constituent  counties  or 
county  equrvalents) 


Wage 
irx)e> 


De  Kalb.  GA 

Douglas,  GA 

Fayette.  GA 

Forsyth,  GA 

Fulton,  GA 

Gwinnett,  GA 

Henry,  GA 

Newton.  GA 

Paulding.  GA 

Rockdale,  GA 

Spaldirvg,  GA 

Walton,  GA 
Atlantx:  City.  NJ 

Atlantic  Crty. 

Cape  May.  Nj 
Augusta,  GA-SC 

Columt)ta,  GA 

McDoffie,  GA 

Richmond,  GA 

Aiken,  SC 
Aurora-Elgin,  IL. 

Kane,  IL 

Kendall,  IL 
Au-stin.  TX... 

Hays,  TX 

Travis,  TX 

Williamson.  Tx 
Bakersfield,  CA 

Kem.  CA 
Baltimore.  MD 

Anne  Arundel, 

Baltimore,  MD 

Baltimore  Crtv 

Canoll.  MD 

Hartord,  MD 

Howard,  MD 

Queen  Annes, 
Bangor.  ME 

Penobscot,  ME 
Baton  Rouge.  LA „ 

Ascension.  LA 

East  Baton  Rouge.  LA 

Livingston,  LA 

West  Baton  Rouge   ^,A 
Battle  CreeK.  Ml.....'. 

Calhoun.  Ml 
Beaumont-Port  Arthur,  TX . 

Hardin.  TX 

Jetterson.  TX 

Orange.  TX 
Beaver  County  PA 

Beaver.  PA 
Bellingham.  WA 

Whatcom.  WA 
Benton  Hart>or,  Ml 

Bernen.  Mi 
Bergen-Passaic   ''ij 

Bergen.  Nj 

Passaic.  NJ 
Billings.  MT  

Yellowstorve.  MT 
Biloxi-Gutfport.  MS 

Hancock.  MS 

Harrison.  MS 
Birvghamton.  NY    

Broome.  NV 

Tioga,  NY 
Birmingham,  AL 

BkHjnt,  AL 


0  9898 
0.8908 

1,0123 

1  0409 

1.1114 

1  0178 


0.8907 
08666 

0.9670 

09394 

1.0368 
1 .0823 

C6436 
1  0299 

0.9756 

C6C12 

0.9107 

C  9226 


Table  4a.— Wage  Index  for  Urean 
Areas — Continued 


U^bar  area  (coostnueni  counOes 
county  ©quivaierrtsi 


Waoe 
irvoex 


Jetterson.  AL 

Saint  Clair.  At 

Shelby,  AL 

Walker,  AL 
Bismarck,  ND 

Buheigh,  ND 

Morton,  ND 
Bloomir>gton.  IN     

Monroe,  IN 
Bloomington-Normai.  IL 

McLean,  IL 
Botse  Dty,  ID 

Ada,  ID 
Boston- La  wrefx;e- Saiem- Loweiv 

Brockton,  MA     

Essex,  MA 

Middlesex.  MA 

Nortolk.  MA 

Ptynxnjth,  MA 

Sutlolk,  MA 
Boulder -Longnx>nt.  CC 

Bouider,  CO 
Bradenton.  FL 

Manatee,  PL 
Brazona,  TX 

Brazona.  TX 
Bremerton,  WA      , 

Kitsap.  WA 
Bndgeport-Slamtco-Norwalk- 

Danbury ,  CT.„ , 

Fairt)eld.  CT 
Brownsville-Harlingen   TX ^ 

Cameron,  TX 
Bryan-College  Static^  TX 

Brazos  TX 
Buttalc.  NY    _ 

Ene.  NY 
Burlir>gton ,  NC 

Alamance,  NC 
Burlington,  VT „ , 

Chittenoen.  VT 

Grand  Isle   VT 
Caguas,  PR    

Caguas  PR 

Gurabo   PR 

San  Lorenz,  PR 

Aguas  Buenas   PR 

Cayev   PP 

Ctdra,  PR 
Canton,  OH 

Carroll.  OH 

Stark,  OH 
Casper.  WY 

Natrona,  WY 
Cedar  Rapids.  iA    

Linn    lA 
Champaign-Urt>ar,a  Pantoul,  IL.. 

Champaign,  il 
Chaneston  SC „ 

Berkeley,  SC 

Charleston.  SC 

Dorchester   SC 
Chaneston   WV      „ 

Kanawha.  WV 

Putnam   WV 
Charlotle-Gastonis-Rco  "-^ 

Cabarrus,  NC 

Gaston.  NC 

Ltncotn.  NC 


0  9315 

0  9215 
C  9463 
C3821 

1.0825 


1.0717 
0.8796 

0  6333 
0.9407 

1  1230 
0.8538 
09377 
09726 
0.7548 
0  9464 

0.4001 


09195 

09842 
09242 
0.9141 
0.8467 

09757 

xC-SC       C  6^24 
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ABLE  4a.— Wage  inde«  for  Urban 
Areas — Continued 


UM  I 


Ufbar  area  (constituvnl  ooonhes  Of 

Wage 

county  eouivatefUs) 

index 

Meckiengburg.  NC 

Rowan.  NC 

Uo'on.  NC 

VorK,  SC 

Charlottesville,  VA      

0.8822 

Aibermarle,  VA 

Cnarlotlesviiie  City.  VA 

Fluvanna,  VA 

Greene,  VA 

Chatta.nooga,  TN  GA  .„ 

Catoosa.  GA 

Dade,  GA 

Walker,  GA 

Hamiitcn,  IN 

Mari'On,  TN 

Sequatchie,  TN 

Cheyenne,  WY „... 

0.8959 

Laramie.  WY 

, 

Ch  cage,  IL _... 

1.1211 

Cook,  IL 

Dti  Page,  iL 

WcHanry,  IL                               •     . 

Chico,  CA _ 

t.J145 

Butte.  CA 

Cincinnati.  OH-KY-jN 

1.0319 

Deartxxn,  IN 

Boone,  KY 

Carpptiell   KY 

Kenton.  KY 

Clermont.  OH 

Hamilton,  OH 

Warren,  OH 

Clarksville-Hopkinsviiie    TN-KY 

0.7485 

Chnstian,  KY 

Montgomery,  TN 

Cleveland.  OH  

1.0826 

Cuyahoga,  OH 

Geauga,  OH 

Lake,  OH 

Wedir^.  OH 

Colorado  Spnngs  CO .^ . 

1.0047 

Ei  Paso,  CO 

Columb.a.  MO  _„ _:. 

1.0378 

Boone,  MO 

Columbia.  SC „ 

0.8450 

Lexington,  SC 

Richland,  SC 

Columbus,  G A-AL 

0  7406 

Russell,  AL 

Chattanoochee,  GA 

Muscogee.  GA 

Columbus.  OH  

09296 

Delaware,  OH 

Fairlield,  OH 

Franklin,  OH 

Licking.  OH 

Madison.  OH 

Pickaway,  OH 

Union,  OH 

Corpus  Christi,  Tx      

08801 

Nueces,  TX 

San  Patncio.  TX 

Cumberland,  MD-WV „ 

0.8798 

Allegeny.  MD 

Mineral,  WV 

OaUas,  TX 

09565 

Collin,  TX 

Dallas,  TX 

0-?r"on     TK 

' 

Table  4a  —Wage  Index  for  Urban 
AuiEAS — Continued 


Urban  area  (constituent  counties  or 
county  equtvalents) 


T" 


Ellis,  TX       I 

Kaufman,  T><  . 

RocKwall,  TX 
Danville.  VA 

Danville  City.  VA 

Pittsylvania,  VA 
Davenport-Roc^  Island-Molme, 

Scott.  lA 

Henry.  IL 

Rock  Island,  IL 
Dayton-Springfield,  OH 

Clark.  OH 

Greene,  OH 

Miami,  OH 

Montgomery,  OH 
Daytona  Beacfi  FL 

Volusia,  FL 
Decatur,  IL 

Macon,  IL 
Denver,  CO.... 

Adams,  CO 

Arapatioe,  CO 

Denver,  CO 

Douglas,  CO 

Jefferson,  CO 
Des  Moines,  I  A. 

Dallas,  lA 

Polk,  lA 

Warren,  lA 
Detnot,  Ml... 

Lapeer,  Ml 

Uvmgston,  ^  I 

Macomb,  Ml 

Monroe,  Ml 

Oakland,  Ml 

Saint  Clair,  Ml 

Wayne,  Ml 
Dottian,  AL 

Dale,  AL 

Houston,  AL 
Dubuque,  lA 

Dubuque.  lA 
Duluth,  MN-WI 

St.  Louis,  MM 

Douglas,  Wl 
Eau  Claire.  Wl.  

Chippev^a,  Wl 

Eau  Claire,  Wl 
El  Paso,  TX 

El  Paso,  TX 
Elkhart  Goshen,  IN 

Elkhart,  IN 
Elmira,  NY 

Chemung,  NY 
Enid,  OK 

Garfield,  OK 
Erie.  PA 1 

Erie,  Pa       T 
Eugene-Springliela,  OR  .... 

Lane,  OR 
Evansville,  IN-KY 

Posey,  IN 

Vanderburgh,  IN 

Warrick,  IN 

Henderson,  KY 
Fargo-Moortiead,  ND-MN 

Clay,  MN 

Cass,  ND 
Fayetteville,  NC 


lA-IL 


Wage 
irxJex 


0.7621 
0.9739 

1.0107 

0.8545 
0.8966 
1.1934 


0.9824 


1.0911 


0.7892 

0.9712 
0.9477 

0.8903 

0.8849 
0.9142 
0.9152 
0.9125 
0.9488 
1.0353 
09963 

10031 
0  7983 


Table  4a.— -Wage  Index  for  Urban 
Areas — Continued 


Urban  area  (constituent  counties  or 
county  equivalents) 


Wage 
mdex 


Cumberland,  NC 
Fayetteville-Sprlngdale,  AR 

Washington,  AR 
Flint,  Ml 

Genesee,  Ml 

Shiawassee.  Ml 
Flore.hce,  AL 

Colbort.  AL 

Lauderdale,  AL 
Rorence.  SC 

Florence,  SC 
Fort  Collins-Loveland.  CO 

Lanmor,  CO 
Fort    Lauderdale-Hollywood-Pompa- 

no  Beach.  FL A 

Broward.  FL           [ 
Fort  Myers-Cape  Coral.  FL 

Lee,  FL 
Fort  Pierce.  FL 

Mart.n,  FL 
-St.  Lucie,  FL 
Fort  Smith,  AR-OK. 

Crawford,  AR 

Sebastian,  AR 

Sequoyah.  OK 
Fort  Vvialton  Beach,  FL.. 

Okaloosa,  FL 


Fort  Wayne,  IN 

Allen,  IN 

De  Kalb,  IN 

Whitley,  IN 
Fort  Worth-Artington;  TX. 

Johnson,  TX 

Parker.  TX 

Tarrant.  TX 
Fresno.  CA 

Fresno,  CA 
Gadsden,  AL 

Etowah.  AL 
Gainesville,  FL . ... 

Alachua.  FL 

Bradford,  FL 
Galveston-Texas  City.  TX . 

Galveston,  TX 
Gary-Hammond,  IN.. 

Lake,  IN 

Porter,  IN 
Glens  Falls,  NY 

Warren,  NY 

Washington,  NY 
Grand  Forks,  ND 

Grand  Forks,  NO 
Grand  Rapids,  Ml 

Kent,  Ml 

Ottawa,  Ml 
Great  Falls,  MT 

Cascade,  MT 
Greeley,  CO 

Weld,  CO 
Green  Bay,  Wl 

Brown,  Wl 
Greensboro-Winstorj-Salem-High 

Point,  NC 

Davidson,  NC 

Dav.'ie,  NC 

Forsyth.  NC 

Guilford.  NC 

Randolph,  NC 

Stckes.  NC 


07494 
1.1458 

0  7255 

07472 
1.0252 

1.0424 

0  8989 

1  0052 

0.8726 

0.8210 

09008 

0.9475 

1  0978 

0  8394 
08902 

1  0762 
1.0415 

0  8889 

O  9462 

1  0058 

0.9966 
1.0174 
0.9692 

0.8710 
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Table  4a.— Wage  Index  for  Urban 
Areas — Continued 


Urban  area  (constituenl  coorrties  or 
coonty  eQutvalents) 


Wage 

irxjex 


PA 


Yadkin,  NC 
Greenville-Spartanburg,  SC. 

Greenville,  SC 

Pickens,  SC 

Spartanburg,  SC 
Kagerstown,  MD 

Washington,  MD 
Hamitton-Middletown,  OH    . 

Butter,  OH 
Hamsburg-Let)anon-Carliste 

Cumt>erland.  PA 

Dauphin,  PA 

Lebanon,  PA 

Perry,  PA 
Hartlofd-MKWietown-New 

Bnstol,CT 

Hartford,  CT 

LitchfieW,  CT 

Mtddtesex,  CT 

Toltand,  CT 
Hickory,  NC 

Atexander,  NC 

Burke,  NC 

Catawba,  NC 
Honokilu,  N „ „... 

Honok»ki,  HI 
Houma-Thtbodaux.  LA 

Lafourche,  LA 

Terreborw>e,  LA 
Houston.  TX 

Fort  Bend,  TX 

Hams,  TX 

Uberty,  TX 

Montgonriery,  TX 

Walter,  TX 
Huntongton-Ashland,  WV-KY-OH 

Boyd,  KY 

Carter,  KY 

Greenup,  KY 

LawrerK;e,  OH 

Cabell,  WV 

Wayne,  WV 
Huntsville,  AL 

Madison,  AL 
Indianapolis,  IN 

Boone.  IN 

Hamilton,  IN 

Hancock,  IN 

Hendricks,  IN 

Johnson,  IN 

Marion,  IN 

Morgan,  IN 

Shelby,  IN 
towa  Dty.  lA 

Johnson,  lA 
Jackson,  Ml 

Jackson,  Ml 
Jackson,  MS „ 

Hinds,  MS 

Madison,  MS 

Rankin.  MS 
Jackson,  TN 

Madison,  TN 
Jacksonville,  FL 

Clay,  FL 

Duval,  FL 

Nassau,  FL 

St.  Johns,  FL 
Jacksonville,  NC 


Brrtain- 


06961 

0  8869 
0.9649 

0  9907 


1.0898 
08335 

1.1343  ; 

0.8083   I 

i 
0.9868   ' 


09066  . 


0.8208 
0.9941 


1.1630 
09445 

0.8439 

I 

I 

i 
0  7506  i 

0.8923 
0.7358 


Table  4a.— Wage  Index  for  Urban 
Areas — Continued 


Table  4a  —Wage  Index  for  urban 
Areas — Continued 


Urban  area  iconstituem  cour>t>es  oi 
county  eQuivaientsi 


Onslow.  NC 
Janesville-Beioa.  Wl 

Rock,  Wl 
Jersey  City  NJ „ 

Hudson.  NJ 
Johnson    Oty-Kingspon-Bristol 

VA 

Carter,  TN 

Hawkins.  TN 

Sullivan,  TN 

Unicoi,  TN 

Washington,  TN 

Bnstol  City,  VA 

Scott,  VA 

Washington,  VA 
Johnstown.  PA 

Cambna,  PA 

Somerset,  PA 
Jdiet,  IL 

Grundy,  IL 

Will,  IL 
Jopltn,  MO  

Jasper,  MO 

Newton,  MO 
Katemazoo.  Ml „., 

Kalamazoo,  M< 
Kankakee.  IL 

Kankakee,  IL 
Kansas  City,  KS-MO  

Johnson,  KS 

Leavenworth,  KS 

Miami,  KS 

Wyandotte,  KS 

Cass,  MO 

CJay,  MO 

Jackson,  MO 

Lafayette,  MO 

Platte,  MO 

Ray.  MO 
Kenosha,  Wl 

Kenosha,  Wl 
Killeen-Temple,  TX 

Bell,  TX 

Coryell,  TX 
Knoxville,  TN 

Anderson,  TN 

Blount  TN 

Grainger.  TN 

Jefferson,  TN 

Knox,  TN 

Sevier,  TN 

Union,  TN 
Kokomo,  IN „ 

Howard.  IN 

Tipton,  IN 
LaCrosse,  Wl 

LaCrosse,  Wl 
Lafayette.  LA 

Lafayette,  LA 

St.  Martin,  LA 
Lafayette,  IN 

.  ippecanoe.  IN 
Lake  Chartes,  LA  „ 

Cak:asteu,  LA 
Lake  County,  IL 

Uke,  IL 
Lakeland-Winter  Haven,  FL 

Polk,  FL 
Lancaster,  PA 


TN- 


Wage 

\Jrttt'--  a'ea  iconstnoent  count**  cw 

waoe 

mOex 

county  eqa'va»entsi 

roex 

Lancaster,  PA 

0.8935 

Lansing-East  Lansi'tg  Ml 

1.0261 

D-nton,  Ml 

1  0699 

Eaton.  Ml 
Ingham,  Ml 

Laredo.  TX 

0  7521 

0.8446 

Webb,  TX 

Las  Cruces,  NM      .._ 

0  8362 

Dona  Ana,  NM 

Las  Vegas.  NV 

1  0673 

ClarK,  NV 

Lawrence,  KS 

C974a 

Douglas,  KS 

Lawton,  OK  

0,8679 

Comanche,  OK 

0.9060 

Lewiston-Autxjrn,  ME ^.. 

Androscoggin.  ME 

09034 

Lexington-Fayette.  KY _ 

0.9227 

1.0507 

Bourbon.  KY 
OarK.  KY 
Fayette,  KY 

0.8649 

Jessanvne,  KY 
Scott,  KY 
Woodford,  KY 

1.1352 

Lima.  OH 

Allen,  OH 

09233 

0.8989 

Augtaae,  OH 

Lmcotn  NE 

0  9287 

1.0064 

Lancaster,  NE 

Little  Rock-North  Lrttte  Rock,  AR 

09376 

Faulkner.  AR 

Lonoke,  AR 

PUaski,  AR 

Sahne.  AR 

Lor>gview-Marshall,  TX „ 

0.8037 

Gregg.  TX 

Hamson,  TX 

Loram-Etyna,  OH „„ „ 

0.9519 

Lorain,  OH 

1.0384 

Los  Angeles-Long  Beach,  CA.„ 

1  2463 

Los  Angeles.  CA 

0  9789 

Louisville  KY-IN 

ClarK,  IN 
Floyd,  IN 

0  9520 

0.8335 

Hamson,  IN 
Bullrtt.  KY 
Jefferson,  KY 
Oldham,  KY 
Shelby,  KY 

Lubbock,  TX 

0  9568 

Lubbock,  TX 

LyTKhburg,  VA „„.. 

0  8586 

0.9352 

Amherst,  VA 
CampbeH.  VA 
Lynchburg  City,  VA 

0.9629 

Macon-Warner  Robins,  GA 

Bibb,  GA 

08267 

0.9261 

Houston,  GA 
Jones,  GA 

Peach.  GA 

0.8736 

Madison.  Wl _ 

Dane,  Wl 

1  0167 

0.9172 

Manchester-Nashua  NH _ 

Hillsborough.  HN 

09222 

1.0904 

Memmack,  NH 

Mansfield,  OH 

0-9116 

0.8261 

Richland.  OH 

Mayaguez,  PR „ 

0  4642 

09866 

Anasco.  PR 
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Table  4a.— Wage  Index  for  Urban 
Areas — Continued 


UM  I 


Urban  area  (constituent  counties  Of 
county  equivalents) 


Wage 
uidex 


Cabo  Ro|o,  PR 

Hormigueros,  PR 

Mayaguez.  PR 

San  German,  PR 
McAllen-Edinburg-Mission,  TX... 

Hidalgo.  TX 
Medfcxd,  OR 

Jackson,  OR 
Melbourne-Titusville,  FL 

Bfevard,  FL 
Memphis,  TN-AR-WS 

Cnttenden,  AR 

De  Soto,  MS 

Shelby,  TN 

Tipton,  TN 
Merced,  CA 

Merced,  CA 
Miami-Hialeah,  FL 

Dade.  FL 
Middlesex-Somerset-Hunterdon, 

Hunterdon,  NJ 

Middlesex,  NJ 

Somerset,  NJ 
Midland,  TX 

Midland,  TX 
MilwauKee,  WI 

Milwaukee,  Wl 

Ozaukee,  Wl 

Washington.  Wi 

Waukesha,  Wl 
Minneapolis-St  Paul.  MN-Wl 

Anoka. 

Carver.  MN 

Chisago.  MN 

Dakota,  MN 

Hennepin.  MN 

Isanti.  MN 

Ramsey.  MN 

Scott.  MN 

Washington.  MN 

Wnght,  MN 

SL  Croix.  Wl 
Mobile,  AL 

Baldwin.  AL 

Mobile,  AL 
Modesto,  CA    

Stanislaus,  CA 
Monirouth-Ocean.  NJ 

Monmouth,  NJ 

Ocean,  NJ 
Monroe.  LA      

Ouachita.  Uk 
Montgomery.  AL 

Au'auga.  AL 

Elmore,  AL 

Montgomery',  AL 
Muncie,  'N    

Delaware,  IN 
Muskegon.  Ml    

Muskegon.  Ml 
Naples,  FL 

Collier.  FL 
Nashville,  TN „ 

Cheatham,  TN 

Davidson,  TN 

Dickson.  TN 

Robertson.  TN 

Ruthedord.  TN 

Sumner,  TN 


NJ. 


0.7655 
0.9701 
0.8862 
0.9644 

1.0727 
1.0151 

\   09837 

1 .0576 
1.0435 

1.1224 


Table  4a.— Wage  Index  for  Urban 
Areas— Continued 


0.8319 

1.1049 
0.9365 

0.8471 

0.8173 

0.9565 
0.9620 
0.9919 
0.8878 


Urban  area  (constituent  counties  ot 
county  equivalents) 


Williamson,  TN 

Wilson,  TN 
Nassau-Suffolk,  NY 

Nassau,  NY 

Suffolk.  NY 
New     Bedford-Fall     River-Attleboro. 

MA 

Bnstol,  MA 
New  Haven-Waterbury-Meriden,  CT.. 

New  Haven,  CT 
New  London-Norwich,  CT 

New  London,  CT 
New  Orleans.  LA 

Jefferson.  LA 

Orleans.  LA 

St.  Bernard.  LA 

St  Charles.  LA 

St,  John  The  Baptist,  LA 

SL  Tammany,  LA 
New  York,  NY  ..   

Bronx,  NY       j 

Kings,  NY        ' 

New  York  Qty,  NY 

Putnam,  NY 

Queens.  NY 

Richmond,  NY 

Rockland,  NY 

Westchester,  NY 
Newark,  NJ 

Essex,  NJ 

Morns,  NJ 

Sussex,  NJ 

Union,  NJ 
Niagara.  Falls.  NY 

Niagara.  NY 
Norfolk-Virginia      Beach      Newport 

News.  VA 

Chesapeake  City.  VA 

Gloucester.  VA 

Hampton  City,  VA 

James  City  Co  ,  VA 

Newport  News  City,  VA 

Norfolk  City,  VA 

Poquoson,  VA 

Portsmouth  City,  VA 

Suffolk  City,  VA 

Virginia  Beach  City,  VA 

Williamsburg  City,  VA 

York,  VA 
Oakland,  CA 

Alameda,  CA 

Contra  Costa,  CA 
Ocala.  FL „ 

Marion,  FL 
Odessa,  TX 

Ector.  TX 
Oklahoma  City  |.0K  1.0065 

Canadian,  OK 

Cleveland,  OK 

Logan.  OK 

McClain,  OK 

Oklahoma,  OK 

Pottawatomie,  OK 
Olympia.  WA 

Thurston,  WA 
Omaha.  NE-IA 

Pottawattamia,  lA 

Douglas.  NE 

Sarpy,  NE 


Wage 
index 


1.2359 

0.9352 

1.0693 
1.0562 
0.9080 


Table  4a.— Wage  Index  for  Urban 
Areas — Continued 


1.3092 


1.0808 


0.8492 


0.9196 


1.4023 

0.8183 
0.8919 


1.0349 
0.9822 


Urban  area  (constituent  counties  or 
county  equrvalents) 


Wage 

index 


Washington,  NE 
Orange  County.  NY . 

Orange,  NY 
Orlando,  FL j.. 

Orange.  FL 

Osceola,  FL 

Seminole,  FL 
Owensboro,  KY. 

Daviess.  KY 
Oxnard-Ventura, 

Ventura.  CA 
Panama  City,  FL  . 

Bay.  FL 
Parkersburg-Manetta,  WV-OH. 

Washington,  OH 

Wood,  WV 
Pascugoula,  MS . 

Jackson,  MS 
Pensacola,  FL. 

Escambia,  FL 

Santa  Rosa.  FL 
Peona,  IL.. 

Peoria.  IL 

Tazewell,  IL 

Woodford.  IL 
Philadelphia,  PA-NJ. 

Burlington.  NJ 

Camden,  NJ 

Gloucester,  NJ 

Bucks.  PA 

Chester.  PA 

Delaware,  PA 

Montgomery,  PA 

Philadelphia,  PA 
Pnoenix.  AZ 

Mairicopa.  AZ 
Pine  Blufl,  AR 

Jefferson,  AR 
Pittsburgh.  PA  . 

Allegheriy.  PA 

Fayette,  PA 

Washington,  PA 

Westmoreland.  PA 
Pittsfield,  MA  . 

Berkshire,  MA 
Ponce.  PR. 

Juana  Diaz,  PR 

Ponce.  PR 
Portland,  ME 

C'^mberland,  ME 

Sagadahoc.  ME 

York,  ME 
Portland.  OR 

Clackamas,  OR 

Multnomah.  OR 

Washington.  OR 

Yamhill.  OR 
Portsmouth-Dover-Rochester,  NH.... 

Rockingham,  NH 

Strafford,  NH 
Poughkeepsie,  NY  ....| 

Dutchess,  NY 
Providence-Pawtucket-WocnsocKet. 

Rl _ 

Bristol.  Rl  i 

Kent.  Rl 

Newport.  Rl 

Providence.  Rl 

Wasningion,  Rl 


0  9461 


1  1292 


0.9 '14 


09597 


0  9811 
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Table  4a.— Wage  Index  for  Urban 
Areas — Continued 


Urban  area  (constrtuent  cour.'.ies  or 
couniy  equfvalen:s) 


Wage 
index 


Provo-Orem,  UT 

Utan,  UT 
Pueb;o,  CO 

Pueblo,  CO 
Racine,  Wl , 

Racine,  Wl 
Raletgh-Durham.  NO , 

Durham,  NC 

Franklin,  NC 

Orange.  NC 

Wake.  NC 
Rapid  City.  SO 

Pennington,  SD 
Reading,  PA 

Berks,  PA 
Redding.  CA 

Shasta,  CA 
Reno,  NV 

Washoe.  NV 
Richland-Kennewick,  WA  

Benton,  WA 

Franklin,  WA 
Richmond-Peterstxirg,  VA  

Charles  City  Co..  VA 

CtTeslerfieid,  VA 

Colonial  Heights  City,  VA 

Dirtwiddie,  VA 

Goochland,  VA 

Hanover,  VA 

Hennco,  VA 

Hopewell  City,  VA 

New  Kent,  VA 

Petersburg  City,  VA 

Powhatan,  VA 

Prince  George.  VA 

Richmond  City.  VA 
Riverside-San  Bernardirx),  CA 

Riverside,  CA 

San  Bernardino,  CA 
Roanoke.  VA 

Botetourt,  VA 

Roanoke.  VA 

Roanoke  City,  VA 

Salent  C^ry,  VA 
Rochester   fv'N 

Olmsted,  MN 
Rochester,  NY 

Livingston,  NY 

Monroe,  NY 

Ontario.  NY 

Orleans.  NY 

Wayne,  NY 
Rockford,  IL 

Boone,  IL 

Winnebago.  IL 
Sacran-iento,  CA 

Eldorado,  CA 

Placer,  CA 

Sacramento,  CA 

Yolo,  CA 
Saginaw-Bay  Citv-Midiand,  Ml.. 

Bay,  Ml 

Midland,  Ml 

Saginaw.  Ml 
St  Cloud.  MN      

Benton,  MN 

Sherburne,  MN 

Stearns.  MN 
St.  Joseph.  MO 


0  9278 
0.9920 
0  9299 
0.9274 

0  8702 
0.9381 
1.0779 
1.1202 
0  9688 

0.8897 


..I    1  0245 


1.1536 

08346 

1  0027 
0  9558 


1.2140 


1  059? 


0  9662 


0.8811 


Table  4a  —Wage  Index  fop  Urban 
Areas — Continued 


TablE  4a  — ;\age  index  fop  urban 
Areas— Ccntirrjed 


Urba'-'  a-ea  iconstituen;  counties  Dr 

Wage 

Urtjar  area  Iconstituent  courties  or 

Wage 

cow';  eguivaientsi 

index 

couniy  equivalents) 

inoex 

Buchanan.  MO 

Sonoma,  CA 

St    Louis.  MO-IL 

1  0165 

Raracota    PI 

0  9^66 

Clinton,  IL 

Sa'asota,  FL 

Jersey,  IL 

Savannah,  GA 

0.8405 

Madison  IL 

Cnatharr,,  GA 

Monroe,  '^ 

Et^mgham,  GA 

St  Clair,  •^ 

Scrarton-WiiKes  Barre   RA      

C  9?'8 

Franklin,  MO 

Gc'jmbia.  PA 

Jefferson,  MO 

LacKawa.n,'%a   FA 

St   Charles,  MO 

Luze'-^e   PA 

St.  Louis,  MO 

Monroe    PA 

St   Louis  City.  MO 

'A".'Om,nQ,  FA 

Saiem,  OR  _ 

1.0416 

Seattle.  WA 

1  09C7 

Manon,  OR 

King,  WA 

Polk,  OR 

Snohomish,  A  A 

Salinas-Seaside-Monterey.  CA 

1.2211 

Snaron   PA 

09198 

Monterey,  CA 

Mercer,  PA 

Salt  Lake  Ci'y-Ogaen,  UT 

0  9508 

Shebovgan  Wl 

C  Q'"i8 

Davis.  UT 

Sheboygan,  Wl 

Salt  Lake.  UT 

Sherman-Denison,  TX 

0  8285 

Weber,  UT 

Grayson.  TX 

San  Anaelo,  TX 

0  8302 

Shrevepon,  LA _ 

Bossier.  LA 

0  8954 

Tom  Green.  TX 

San  Antonio  TX    

0.6377 

Caddc  LA 
Sioux  Citv    iA-NE     

Bexar.  TX 

0  9248 

Comal.  TX 

WoodtXiTv   lA 

Guadalupe   Tx 

Dakota.  NE 

San  Diego.  CA     

1  23  5G 

Sioux  Falls  SC 

C  9^*^12 

San  Dtego  CA 

Mmnehahia.SO 

San  Francisco,  CA 

14946 

South  Bend-Mishawaka  IN    

0  96Cb 

Mann,  CA 

St  Joseph,  IN 

San  Francisco   CA 

Spokane  W  A 

1  0623 

San  Mateo,  CA 

SpoKane.  WA 

San  Jose  CA 

-  4323 

Springfield   IL 

1  0'".40 

Santa  Clara,  CA 

Menard,  IL 

San  Juan,  PR         

C  5367 

Sangamon,  IL 
Spnngfield,  MO      „... 

Barcelona.  PR 

0  9074 

Bayoman,  PR 

Christiai,  MO 

Canovanas   PR 

Greene,  MC 

Carolina.  PR 

Springfield   MA       

0  9756 

Catano,  PR 

Hampden,  MA 

Corozal,  PR 

Hampshire,  MA 

Dorado,  PR 

State  CoHeae  Ra 

1  03C3 

Fajardo,  PR 

Centre,  PA 

Florida,  PR 

Steubenville-Weir!on   OH-VW 

0  9106 

Guaynabo   PR 

Jefferson,  OH 

Humacao,  PR 

Brooke,  WV 

Juncos,  PR 

Hancock.  WV 

Los  Piedras,  RR 

Stockton.  CA „ 

1  1743 

Loiza.  PR 

San  Joaquin,  CA 

Luguillo,  PR 

Syracuse.  NY _ 

0  9730 

Manati,  PR 

Madison,  NY 

Naranpto,  PR 

Onorvcaga,  NY 

Ric  Grande,  PR 

Oswego,  NY 

San  Juan,  PR 

"^acom.a,  WA 

1  0325 

Toa  Aita.  PR 

Pierce.  WA 

Toa  Baia,  PR 

Tallafiassee,  FL 

06531 

Tro|illo  Alto,  PR 

Gadsden  FL 

Vega  Alta,  PR 

Leon,  FL 

Vega  Baia,  PR 

Tampa-St.       Petersburg-Clearwater, 

Santa  Earba-a-Sai;a  Ma^'a-^ompoc, 

1.1428 

FL 

0  9125 

CA                                

Hernando,  FL 

Santa  Barbara,  CA 

Hillsborough,  FL 

Santa  Cruz,  CA 

1.2017 

Pasco,  FL 
P.neiias,  FL 

Santa  Cruz,  CA 

Santa  Fe   NM 

0  9362 

Terre  Haute  IN 

0  80^0 

Los  Aian-ros,  NM 

Ciay,  IN 

Santa  Fe  NM 

Vigo,  IN 

Santa  Rosa-Petalun-ia,  CA 

1.2943 

Texarkana-TX-Texarxana.  AR 

0.8071 

BEST  COPY  AVAILABLE 
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Table  4a.— Wage  Index  for  Urban 
Areas — Continued 


UM  I 


Urban  area  (constituent  counties  Of 

Wage 

coonty  equivalents! 

inde« 

Millef.  AR 

Bowie.  TX 

Toledo,  OH      

1  1101 

Fulton.  OH 

Lucas.  OH 

Wood.  OH 

Topeka,  KS 

0.99S5 

Shawnee,  KS 

Trenton.  NJ 

1.0014 

Mercer,  NJ 

Tucson,  A2        

0.9639 

Ptma.  A2 

Tulsa.  OK        

0  9346 

Creeks,  OK 

Osage,  OK 

Rogers,  OK 

Tulsa,  OK 

Wagoner,  OK 

Tuscaloosa,  AL 

0  9515 

Tuscaloosa,  AL 

Tyler,  TX 

0.9326 

Smith,  TX 

Utica-Rome,  NY 

0.821 1 

Herkimer,  NY 

Oneida.  NY 

Vallejo-Fairfield-Napa.  CA 

1.2767 

Napa.  CA 

SolarwD,  CA 

Vancouver,  WA 

1  0772 

OarV.  WA 

Victona.  TX  

0  7993 

Victona,  TX 

Vineland-Millville-Bndgeton,  NJ 

0.9580 

Cumberland,  NJ 

Visalia-Tulare-Ponerville.  CA 

1.1418 

Tulare,  CA 

Waco,  TX 

0.8585 

McLennan,  TX 

Washington,  D  C  -MD-VA 

1.1051 

Ostnct  ot  CoJumtMa.  DC 

Calvert,  MD 

Charles.  MD 

Fredenck.  MD 

Montgomery.  MD 

F^nce  Georges,  MD 

Alexandria  City,  VA 

Arlington.  VA 

Fairfax,  VA 

Fairfax  Oty,  VA 

Falls  Church  City,  VA 

Loudoon,  VA 

Manassas  Oty,  VA 

Manassas  Park  City,  VA 

Table  4a  —Wage  Index  for  Urban 
Areas — Continued 


Urban  area  (constituem  counties  or 
coonty  equivalents) 


Raton- 


Prince  William,  VA 

Stafford,  VA 
Waterloo-Cedar  Falls,  lA 

Black  Hawk,  lA 

Bremer.  lA 
Wausau,  Wl 

Marathan,  Wl 
West     Palm     Beach-Boca 

Deiray  Beach.  FL 

Palm  Beach,  FL 
Wheeling.  WV-OH 

Belmont,  OH 

Marshall.  A'V 

Ohio,  WV 
Wichita,  KS 

Butler   KS 

Harney    KS 

Sedgwick,  KS 
Wichita  Falls,  TX 

Wichita,  TX 
Wiliiamsport,  PA. 

Lycoming,  PA 
Wilmington,  DE-NJ-MD, 

New  Castle.  DE 

Cecil,  WD 

Salem.  Nj 
Wilmington,  NC 

New  Hanover  NC 
Worcester-Fitchtxirg-Leominster.  MA. 

Worcester,  MA 
Yakima,  WA   

Yakima.  WA 
York,  PA 

Adams.  PA 

York,  PA 
Youngstown-Aar'en.  OH 

Mahoning.  Oh 

Trumball,  OH 
Yuba  aty  CA 

Sutter,  CA 

Yuba,  CA 


Wage 
irxjex 


0.9432 

0.9457 

0.9431 
0.8761 

1.0469 

0.8221 
0.8804 
1.0125 

0.8602 
0.9460 
0.9850 
0.9340 

0.9942 

0.9970 


Tab^e  4t>— Wage  Index  for  .Rural 
■       Areas 


Nooufban  area 

Wage  index 

Alabama ^ 

0.7005 

Alaska 

1 .3922 

Arizona 

0  8869 

Arkansas 

0  7'2<i 

- 

Table  4b— Wage  Index  for  Rural 
Areas — Continued 


Nonurban  area 


Wage  index 


California 

Colorado 

Connecticut 

Delaware 

Flonda 

Georgia 

Hawaii 

Idaho 

Illinois 

Indiana 

Iowa 

Kansas 

Kentucky 

Louisiana 

Maine 

Maryland 

Massachusetts  ., 

Michigan 

Minnesota 

Mississippi 

Missouri 

Montana , 

Nebraska , 

Nevada  

New  Hampshire. 

New  Jersey  ' , 

New  Mexico , 

New  York 

North  Carolina  ... 

North  Dakota 

Ohio 

Oklahoma 

Oregon 

Pennsylvania 

Puerto  Rico 

Rhode  Island  "... 
South  Carolina,,. 

South  Dakota 

Tennessee  

Texas 

Utah 

Vermont 

Virginia  

Virgin  Islands  '  .. 

Washington 

West  Virginia 

Wisconsin 

Wyoming 


1  0428 
0  8666 
1.0013 
08236 
0  8223 

0  7385 
0.9318 
08489 
08188 
08104 
0.8070 
0,7927 
0.7754 
0.7856 
0.8191 
08112 

1  0033 
0.9036 
0.8605 
07215 
0.7640 
08558 
0.7751 
09817 
0.8784 


0.8359 
08124 
0.7650 
08463 
0,8609 

0  7938 

1  0029 
0  8807 
0.5536 


07232 
0  7668 
0  7162 
0  7591 
0  8782 
0  8387 
0.7833 


0  9806 

0  6414 
0  8458 
0  9100 


'  All  counties  within  the  State  are  classified 
urban.  1 
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LIST  OP  DIAGNOSIS 


^fLATED  GRnuPS  (UR&S),  RELATIVE  WEIGHTING  FACTORS,  ARITHMETIC  AND  GEOMETRIC  MEAN  LENGTH  Of  STAT,  AND 
UNGI-i  f)f  STAY  DUTLIfR  CUTJFF  POINTS  JSED  IN  THE  PROSPECTIVE  PAYMENT  SYSTEM 


I 

01 

su«; 

2 

ai 

su<a 

i 

01 

SURS 

« 

01 

SU^i 

5 

■ii 

SURG 

6 

01 

sjr; 

7 

01 

SURG 

H 

01 

SJRG 

9 

01 

Meo 

10 

01 

MEO 

11 

01 

HtT 

1? 

0  1 

«fcO 

M 

01 

►ft"} 

14 

01 

MtO 

15 

01 

mEO 

1  r> 

>1 

"FO 

.    / 

1 

Kt-0 

Iri 

jI 

MfO 

n 

j1 

HE  3 

^0 

.)l 

MEO 

?l 

01 

HED 

72 

01 

Mf  0 

2i 

01 

MED 

?« 

01 

MCO 

^'i 

J I 

MEO 

?6 

01 

HC3 

?7 

01 

MFO 

'h 

-)\ 

MFO 

>9 

01 

M£0 

10 

01 

HEO 

31 

01 

HfeO 

?? 

01 

►<f  0 

)) 

01 

Mf  3 

1* 

1)1 

Mf  a 

IS 

01 

Ht  D 

CWANIGTHHY  AGE  >17  EXCEPT  FOR  TRAUMA 
Ci<4Nl3T0HY  FOR  TRAUHA  AGE  >17 

:RANiar3MY  age  n-17 

S>^1NAL  PROCE0Ui?fS 

EXTRACRANIAL  VASCULAR  PROCEDURES 

C*»PAL  TUNNEL  RELEASE 

PERIPH  t  CRANIAL  NFRVE  L    OTHER  NtRV  SYST  PROC  t<ITH  CC 

J&RIPH  t  CRANIAL  NERVE  L    OTHER  NERV  SYST  PROC  W/D  CC 

SPINAL  DISORDERS  t  INJURIES 

StRVOUS  SYSTEM  NEOPLASMS  WITH  CC 

>*tRVOUS  SYSTEM  NEOPLASMS  M/0    CC 
OEGENERATIVE  NERVOUS  SYSTEM  OISOROtRS 
■iULTIPLE  SCLEROSIS  6  CEREBELLAR  ATAXIA 
SPECIFIC  CEREBROVASCULAR  DISORDERS  EXCEPT  TIA 
TRANSIENT  ISCHEMIC  ATTACK  6  PRECERE8RAL  OCCLUSIONS 

WDNSPECIFIC  CfRFBROVASCULAR  DISORDERS  M  CC 
■NONSPECIFIC  CEREBROVASCULAR  DISORDERS  M/3  CC 
CRANIAL  C  PERIPHERAL  NERVE  DISORDERS  WITH  CC 
CRANIAL  L    PERIPHERAL  NERVE  DISORDERS  H/a  CC 
NERVOUS  SYSTEM  INFECTION  EXCEPT  VIRAL  MENINGITIS 

/IRAL  MENINGITIS 
HYPERTENSIVE  ENCEPHALOPATHY 
NONTRAUMATIC  STUPOR  6  COMA 
SEIZURE  t  HEADACHE  AGE  >17  KITH  CC 
SEUURE  £  HEADACHE  A5E  >17  U/2    CC 


SEIZURE  fc  HEAOACHF 

Tt'AUMATIC  STUPOR  t 

TRAUMATIC  STUPOR  I, 

TRAUMATIC  STUPOR  C 

♦  TRAUMATIC  STUPOR  t 


AGE  0-17 

COMA.  COMA  >l  HR 
COMA.  COMA  <1  HR  AGE 


>17    MITH    CC 


C3MA,    COMA    <l    HR    AGE    >17    M/0    CC 
COMA.    COMA    <l    HR    AGE    0-17 


CJNCUSSIUN    ACE     >17    WITH    CC 

CJNCUSSION    AGE    >17    H/0    CC 

CONCUSSION    ACE    0-17 

TTHER    DISORDERS    OF    NERVOUS    SYSTEM    KITH    CC 

3THE8    DISORDERS    OF    NERVOUS    SYSTEM    H/3    CC 


RELATIVE 
MEIGHTS 
3 .  ♦  4  34 
3.8160 
2.9183 
2.5904 
1.5«>e5 

.4393 
2.5269 

.7367 
1.2639 
1.2123 

.7729 
.9459 
.9324 
1.2429 
.6293 

1.0364 
.6358 
.9557 
.6150 

1.6220 

1.3613 
.7055 
.9505 
.9228 

.5386 

.5635 

1.4753 

1.1694 

.5856 

.3539 

.6550 
.4005 
.2457 
1.2038 
.6035 


ARITHMETIC 

MEAN  LOS 

18.8 

18.3 

16.9 
8.0 

2.6 
20.3 

5.1 
U.l 
11.2 

7.6 
9.9 
9.6 
10.5 
5.4 

9.0 
6.0 
8.5 
6.0 
11.2 

9.2 
5.8 
6.7 
7.0 
4.6 

3.6 
8.7 
8.9 
5.2 


6.0 
3.7 

8.7 
5.6 


GEOMETRIC 
MEAN  LOS 
14.2 
12.6 
12.7 
12.5 
6.7 

2.0 
11.2 
3.4 
7.1 
7.6 

5.2 
6.9 
7.2 
7.5 
4.2 

6.6 
4.7 
6.3 
4.5 
7.7 

7.1 
4.6 
4.5 
5.2 
3.6 

2.5 
4.3 
5.6 
3.4 

2.0 

*.2 

2.8 
1.6 
6.0 

4.0 


OUTLIER 
THRESHOLD 
32 
31 
31 
30 
21 

7 
29 
19 
25 
26 

23 
25 
25 
25 
17 

25 
20 
24 
22 
26 

25 

16 
22 

23 

15 

13 
22 
24 

20 
8 

22 

13 

5 

24 

21 


"*5 

s. 

9 

3 


C71 
tSS 


♦  HCOKARt  DATA  HAVE  BEEN  SUPPLEMENTED  BY  DATA  FROM  MARYLAND  AND  MICHIGAN  FOR  LOW  VOLUME  ORGS. 

•  ♦   ORGS  *69  AN3  <,  70  CONTAIN  CASES  WHICH  COULD  NOT  BE  ASSIGNED  TO  VALID  ORGS. 

NOft:   GEOMFTRi:  MEAN  IS  USED  ONLY  TO  DETERMINE  PAYMENT  FOR  OUTLIER  AND  TRANSFER  CASES. 

note:   R£L4TIve  WEIGHTS  ARE  BASFO  ON  MEDICARE  PATIENT  DATA  AND  MAY  NOT  BE  APPROPRIATE  FOR  OTHER  PATIENTS. 
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50 
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TABLE    5 
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i 
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CO 

1    ■ 

LIST    OF    DIAGNOSIS    kcLATFO    O^Du 

3S     (ORGS),     RELATUE    WEIGHTING    FACTORS,    ARITHMETIC    ANO   GEOMETRIC    MEAN   LENGTH    OF     STAY, 

ANO 

s 

LENGfri    OF 

STAY    OuTLUR    CUTOFF     POINTS    USEO     IN    THE    PROSPECTIVE    PAYMENT    SYSTEM 

RELATIVE 

ARITHMETIC 

GEOMETRIC 

OUTLIER      \ 

WEIGHTS 

MEAN    LOS 

MEAN    LOS 

THRESHOLD      ', 

•n 

)6 

0?       SURG          REriNAL    PROCEDUHFS 

.6820 

3.6 

3.1 

10      { 

1 

»7 

0?       SURG          3RBIT*L    PROCEDU«eS 

.7104 

4.1 

3.0 

1* 

3A 

02       SURG          PRIMARY     IRIS    PRnCFDUSFS                                                                                                                                      .3779 

2.8 

2.2 

! 

9      J 

S 

19 

0?       SURG         LENS    PRICEOURFS    MiTH    OR    i^ITHOjT    VITRECrOHT                                                                                   .5167 

2.1 

1.8 

X 

(2 

40 

02       SURG         exTkA3CLfLAR    PRuCEOURES    EXCEPT    ORBII    AGE    >17                                                 ■                           .4675 

2.6 

2.0 

7           1 

t         i 

«t 

02       SURG    *    FXTRA3CJLAR    PROCEDURES    EXCEPT    ORBIT    AGE    0-17                                                                             .3657 

1.6 

4 

r 

*2 

02       SURG          IMRAJCJLAR    PRllCEOURES    EXCEPT    RETINA,     IRIS    S.    LENS                                                                .6600 

3.1 

2.5 

Q    i 

*3 

02       MFO            HTPHfcHA                                                                                                                                                                                  .3727 

4.5 

3.7 

14    ' 

** 

0?      MEO           ACUTE    HAJOR    EYF     INFECTIONS                                                                                                                       .6352 

6.8 

5.6 

20     ; 

< 

4S 

02       HEO            NEUROLOGICAL    EYF    DISORDERS                                                                                                                              .5595 

4.3 

3.3 

1*       ! 

1 

4b 

32       MED            JfHER    OlSOROFRS    OF    THE    EYE    AGE     >17    H    CC                                                                                            .6195 

5.6 

3.8 

Zi 

1^ 

47 

02       MEO             OTHER    OlSOROFRS    OF     THE     EYE     AGE     >17    ft/ J    CC                                                                                           .3611 

3.6 

2.6 

13      { 

z 

4R 

02       MEO       ♦    OTHER    OlSOROFRS    OF     IHfc    EYE     AGE    0-17                                                                                                      .4018 

2.9 

13 

49 

03       SURG         MAjiR    HFAO    L    HfCK    PROCEDURES                                                                                                               2.8923 

15.7 

11.9 

30     ; 

^ 

SO 

03       SURG          S(4lJA0ENECT1HY 

.6631 

3.4 

2.6 

a; 

SI 

03       SURG          SALIVARY    Gt  ANO    PROCEOURES    EXCEPT    S 1 AL JADENE CTQMY                                                                   .5424 

2.9 

2.3 

S? 

01        SU*^          CLEFT    LIP    L    PALATE     REPAIR                                                                                                                                          .7033 

3.5 

2.7 

11 

H 

SI 

03       SURG         SINUS    L    MASTOID    PROCEDURES    AGE     >17                                                                                                   .6159 

3.1 

2.3 

10      , 

£ 

S4 

J3       SURG    ♦     SINJS    6,    MASTOID    PROCEOURES    AGE    0-17                                                                                                      .6889 

3.2 

11   1 

a. 

SS 

03       SURG          HiSCELLANfOUS    EAR.    NOSE    fc    THR3AT    PROCEDURES                                                                                .4598 

2.3 

1.8 

<< 

Sb 

Oi       SURG          -ilHlNOPLASTY 

.4471 

2.4 

1.8 

sP 

S7 

03       SURG          r£.A    PROC.    EXCEPT    TONSILLECTOMY    C/OR    AOE  N3 1 OECTQMY    INLY,    AGE    >17                          .7907 

5.1 

3.2 

20      i 

■6 

se 

03       SURG    ♦    It.A    PROC.    EXCEPT    TONSILLECTOMY    »./QR    AOt  N3I OECTOHY    ONLY,    AGE    0-17                      .3097 

1.5 

re 

S9 

03       SURG          TONSILLECTOMY    C/OR    ADENOl 0ECT3MY    ONLY,     AGE    >I7                                                                        .3845 

2.0 

1.7 

3 

hO 

03        SUR.,    ♦     rONSlLL'^CTDMY    L/OR    ADE  NOl  DEC  T  3MY    ONLY,     AGE     0*17                                                                          .2616 

1.5 

hi 

03       SURG          MYRINGOTOMY    U    TURF     INSERTION    AGE    >17                                                                                                   .5401 

3.2 

2.1 

11 

■1 

hg 

03       SURG    ♦    MYRINGOTOMY    M    TUBF     INSERTION    AGE    0-17                                                                                                .3089 

1.3 

t-i 

63 

03       SURG          OTHER    EAR.    NOSE     t    THROAT    O.R.     PROCEDURES                                                                                           1.1538 

7.4 

4.6 

2  3 

S 

64 

03       MEO            EAR.    NOSE    C    THR'UT    MALIGNANCY                                                                                                                    1.0548 

8.5 

4.  7 

vj 

6S 

03      MEO           DYSEOUILIBRIUM 

.4  600 

4.2 

3.5 

73 

66 

01      MEO           EPISTAXIS 

.4272 

3.9 

3.2 

67 

03       MEO            EPIGLOTTITIS                                                                                                                                                                    .9964 

5.8 

4.4 

n 

6A 

03       MEO            OTITIS    MEDIA    t     JRI     A^E    >17    WITH    CC                                                                                                         .7217 

6.1 

5.1 

03 

69 

03       MEO            OTITIS    MEDIA    t.    UR!     AGE    >t7    t/a    CC                                                                                                           .5366 

4.9 

4.1 

3 
O. 

70 

03       MEO             jrins    MEDIA    {.JRI 

IGc    0-17                                                                                                                           .5345 

4.0 

3.2 

♦ 

MEDICARE     OAtA     HAVE     '^FEN     SUPPLFmESIEO    BY     OAIA    F<3M    MARYLAND    ANO    MICHIGAN    FOR    LOW    VOLUME    ORGS 

• 

c_ 
a 

** 

ORvS    469    ANO    4  70    CONTAIN    CASES    WHICH    COJLO    NJT    BE    ASSIGNED    IJ    VALlO    ORGS. 

hilTc 

:       GEOMETRIC    MEAN    IS    JSE 0     jM Y    TO    OETERilSE     PAYMENT     FOR    OUTLIER    ANO    TRANSFER    CASES. 

o' 

3 

nnji 

»       RELATIVE    WEIGHTS    n-if    Hi-    3    nt 

*    MEDICARE    PATILNl    DATA    ANO    MAY    NOT    BE    APPROPRIATE    FOR    OTHER 

PATIENTS. 

LIST    nF    DIAGNOSIS 
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8EHTF0  GROUPS  (ORGS),  RcLAIIVE 
LENGTH  Of  STAY  JUTLItR  CJTJFF 
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.^EIGHTIMG    FACTORS,     ARITH«<ETIC    ANO    CEOHETRIC    MEAN    LENGTH    OF 
PaiNTS    JStO    !N    THE    PROSPECTIVE    PAYMENT    SYSTEM 


STAY.     AND 


;t 

7? 
71 
74 
7S 

76 
77 
7* 
79 

80 


Q^ 

03 
05 

0* 

Oh 
0* 
0* 
0« 
0% 


M60 


LARYNG0T-<4CHt  1  T  1  S 


N€0  >JASAL 

ME  3  OTHE* 

MEO  •    OTHER 

SUR;:  MAJOR 


TKiJH*    t    Uff^nSMIIY 

FAR.     NOSf-     L     THROAT     OUGSQ'itS    AiE     >1? 
EAR.     NTSt     L    TH80AI     GUCOSCS    AGl     0-17 
CHEST     PROCEDURES 


SURG  ITHER    S^  SP    SYSIF^m    O.R.  PROCtOJRES 

SU8C  dTHcR    Rr SP    STSTFM    O.R.  P^DCEOJRES 

HEO  P'JLMUNA^Y    EMBOLISM 

ME3  RESPIRATORY     INFECriOSS  L 

ME3  REjPIRATTRY     INFFCTIJMS  t 


d    CC 


INFLAMMATIO-^S 
INFLAMM4T 1 3^S 


>17 

>l  7 


WiTi  CC 
M/0  CC 


RELATIVE 
WEIGHTS 
.6026 
.♦895 
.7404 
.3427 
3.0258 

2.0  885 
1.0970 
l.*817 
2.0777 
I. 3341 


ARITHMETIC 

MEAN    LOS 

4.7 

4.3 

5.6 

14.9 

12.6 

6.8 

10. a 

12.8 

9.7 


GEOMETRIC 
MEAN  LOS 
3.9 
3.  1 
3.7 
2.  1 
12.3 

8.8 
4.4 

9.0 
9.  7 
7.  7 


QJlLiEK 

thresholo 

14 

15 
^^ 

9 
30 

27 

27 
Zo 
26 


s 


81  J4  Mta  RESPIRATORY     INFECTIOi^S    f.     I  NF  LAMM  AT  1 3NS    AGE    0-17 

H?  04  MFO  RESPIRATORY    NEOPLASMS 

6^  04  MtJ  1AJ0R    chest     trauma    i<ITri    CC 

84  04  MED  MAJOR    ChFST     TRAUMA    ^/U    CC 

fi5  04  iMO  i'LEURAL    FFFUSIjN    WITH    CC 

H6  (;4  MET  PLEURAL    EFFUSION    U/0    CC 

H7  !«.  MED  PULMONARY    EDEMA    t    RESPIRATORY    FAILURE 

SB  J<»  MEO  CHR3NIC    OBSTRUCTIVE     PULMONARY    DISEASE 

B9  J4  MEO  SIMPLE     ONEUMONIA    £    PLEURISY    AGE    >17    WITH    CC 

90  04  MEO  SIMPLE    PNfUMOMA    t    t»LEURISY    ASE     >17    W/0    CC 


1.1032 

1.1899 

.9  698 

.5372 

1.1451 

.7720 
1.5691 
1.1263 
1.2  862 

.8961 


9.5 
9.3 
8.4 
5.4 

9.0 

6.6 
8.4 
7.9 
9.2 
7.1 


7.0 
6.5 
6.5 
4.3 
6.8 

4.9 
6.1 
6.3 
7.3 

6.1 


25 
24 
25 
17 
25 

23 

24 

24 
25 
19 


91 
92 
93 
94 
95 

96 
97 
98 
99 
10(1 

1f)l 
102 
103 
104 

105 


■■>4 
0* 
j4 
J4 
04 

04 
J4 
04 
04 
04 

J4 
)«. 

J  5 
05 

OS 


MFO 

MFT 
Mt  J 

MEO 
MFO 

MEO 

MFD 
MFO 
MEO 
MEO 

MEO 
Hf  0 
SURG 
SU-JG 

su<: 


SIMPLE  PNEUMONIA  L     PLEURISY  ASE 


17 


[nTERSTI T  lAl 
INXeRSTII  lAL 
PNEUMOTHORAX 

PNEUMOTHORAX 


1 UNG  DISEASE 
IJNG  DISEASE 
WI IH  CC 

u/n  CC 


WITH  CC 
M/0  CC 


rtRONCHlTlS  &  ASTHMA 
HRONCHI  r  1  S  f.  ASTHMA 
li^UNCHITlS  L  ASTHH4 
RESPIRATORY  SIGNS  L 
RESPIRATORY  SIGNS  '. 


AGE  >1 7    WITH  CC 
AGE  >17  k/0    CC 
AGE  C-17 
SYMPTOMS  WITH  CC 

SYMPTOMS  w/j  c: 


.3THER  kFSPIRATC'<Y  SYSTEM  DIAGNOSES 
OTHtk  RESPIRATORY  SYSTEM  DIAGNOSES 
HeAi<T     TRANSPl  AMT 

CAkOIAC     VAIVF     PROCfOURE     w     PUMP 
CARDIAC     VALVF     PRHCEOURE     W    PUHO 


WITH  CC 

W/0  CC 


W  CA^OIAC  CATH 
K/J  CARDIAC  CATH 


.9448 
1.2821 

.8264 
1.3954 

.7571 

.9804 
.7151 
.5744 
.7803 
.5238 

.9585 
.6625 

11.9225 
7.3424 
5.7811 


6.3 
8.9 

6.6 
9.7 
6.5 

7.2 

5.7 
3.7 
5.6 
3.6 

7.1 

5.3 

33.3 

20.4 

15.8 


•  "(-niCARF     )Ar»     HAVE     ^t'-:^     SUPPLEMENTED    BY    DATA    FRJM    MAi?YLANO    ANU    MICHIGAN    FOR    LOW    VOLUME     ORGS. 

♦♦       ORGS    469    ANO    4  7)    CONTAIN    CASES    WHICH    COjLO    NOT    BE    ASSIGNED    TO    VALID    ORGS. 

NOTE:       GEilMfKIC    MEAN    IS    USED     "INLY     10    DETEfcMI'^E    PAYMENT    FOR    OUTLIER    AND    TRANSFER    CASES. 

'.TTF:        s'LATWE     weights    are     BASi^O     in    MEOICAKE    patient     data    and    may     not    6E     APPROPRIATE    FOR    OTHER    PATIENTS. 


4.9 
6.S 
5.1 
7.4 
5.2 

6.0 
4.9 
3.0 
4.2 
2.9 

5.4 

4.0 

25.8 

1  7.4 

13.2 


Zi 
25 
23 
25 
21 

20 
15 
11 
19 
11 

23 

19 
44 
35 
31 
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3 
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CB 

tn 
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D- 
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re 

c_ 
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'FAN    LfsGTH     :f      STAT, 
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SO^G 
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05 
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Ct 

$U<Ci 

u^ 
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in 

OS 
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OS 
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1  }\ 

OS 

SJR3 

iih 

3S 

SU<S 

n  ; 

JS 

SURG 

I  Irt 

.)S 

SU-JG 

11-) 

05 

SURG 

I,»0 

OS 

SJRG 

1^1 

03 

MFD 

1?? 

OS 

MFO 

i?i 

DS 

HEO 

!;><. 

05 

MEO 

i?5 

US 

M60 

i^-b 

uS 

MED 

177 

OS 

HEO 

1?R 

OS 

ME.O 

IPV 

OS 

HEO 

1  *n 

OS 

MEO 

i^.l 

JS 

M£0 

M? 

)S 

MEO 

Ill 

jS 

Me  6 

13<. 

J^ 

HEO 

M«i 

jS 

MEO 

1  ^6 

3S 

M6f) 

\M 

OS 

rtE3 

na 

OS 

ME  3 

1  »<) 

05 

MEO 

1*0 

OS 

MED 

CORONARlf     8r?iji    x    CAROIAC    CaT^ 

CORONARY    BYPASS    W/n    CAKj'iAt    CAH 

JTHER    CA^niOTHORACIC     JK    *ASCU.AR     3^  J  .:i  J  J.;F  S  .     <<    -Jl-^ 

JTHER    CAROinTHOKAClC    PRDCtODK-S    »/a    PJH=> 

SAJQR    RFCflNSTRUCTIVE     VASCULAR    P^jC    4/3    ?JHP    ><  IT  H    CC 

•^AJOR    RFCONSTRUCTl  v£     VASCJLAR    PSOL     ^/O    -^JMP    «/ }    CC 
VASCULAR    PROCEDURES    EACEPT    MAJOR    Rfc C JN5 T RUC T 1 QN    k/T    P jr^ 
AMPUTATION    FOR    CIRC    SYSTEM    DISJROcRS    E^CcPT    JPPirR    L  MS    C    T  ;fc 
JPPER    LIMH    t     nE     AMPalATlCN    F38    CIRC    SYSTEM    31SJR0?RS 
PERM    CARQIAC     PACFMtKEft     IMPLANI     4     AMI,     iEARI     FAiLJ'^E     Ok     Sh1C«> 


PERM    CARDIAC    PACfMA<£R     IMPLANI     H/j    A^l 

CARDIAC    PACFMA<,F«     REVISION    EXCEPT     DcYl 

CARDIAC    DEVICE    R£P,ACtrtLNr 

VEIN    LIGATION    t    SfRIPPlNl. 

JiHtR    CIRCULATORY    SYSIEM    O.k.    PROCtOuRES 


^EART    FAU'J^e    uR 
E     REPLACEMENT 


SHOCK 


CIRCULATORY 
CIRCJLATriRV 
CIRCULATORY 
CIRCULATORY 
CIRCULATORY 


oisnRnfh<,  4   AMI  £,  c.v.  cjMp  oiscH 

oisriRnfRs  4   AMI  4/3   c.v.  coiP  oi>; 

OiSORDERi  M    A^l,     EXPIRED 

DISOROfRS  tXCJPT     AMI,     n    CAO    CATH 

OISORDFRS  EXCtPI     AMI,     X    v-ARD    CATH 


,  IVt 

AL  I  »t 


&    COMPLEX    DIAS 
4/3    COMPLEX    DI AG 


ACUTE    t    SUBACUTE    FnDOCAROITIS 
HtART    FAILURE    C     Sh[.C< 
OEEP    VEIN    THROMenPHLEBIII S 
CARDIAC    ARREST,    UKfXPLAINED 
PERIPHERAL     VASCULAi.'    D;S0RCt-i5     Ni 


IH     CC 


PERIPHERAL  VASCULAR  JlSORCtRS  w/C  CC 

ATHEROSCLEROSIS  wITH  CC 

ATHE83SCLERQSIS  x/C  CC 

HYPEi<rENSinN 

CARDIAC  CONGfNi'Ai  i    VALVULAR  OISOROERS 


AGE  >  1  /  w:  T-l  CC 


CARDIAC  CONGFNI  !  Ai  i. 

CARDIAC  CONGENITAL  L 

lAROIAC  ARRHYrH^-U  t 

CARDIAC  ARRHYTHMIA  i 
iNGiSA  PECTORIS 


vAlVolAR  JIS083ERS  AGE  >>  1/ 
VALVULAR  OISOROcRb  AGE  0-1? 
CONjucriON  OlSJ-fJERS  NITrt  CC 
CONDuCIION  JISOROcRS  4/3    CC 


N/0 


REL 

ME 

S 

<» 

s 

3 

3 


AT  IVE 
IGHI  S 
.SAIS 

.  ,'  fbH 
.  3  7C  1 
.''lA/ 
.67ia 


AR  IT 

ME 


^.,'63^ 
1 .8911 
2.AS90 
1.70*0 
A. 0516 

2.7  69A 

1.2261 

1. ?S63 

.8692 

2. A  776 

1 . 7162 
1.20C2 
1 .3979 
1 . 1 606 
.688* 

3.0S7S 

1.0222 

.8513 

1.S7IS 

.8776 

.5862 
.  7976 
.5997 
.6088 
.9221 

.6103 

.631'; 

.d53S 
.5912 
.6689 


j«  VJ^JME  DRiS. 


*    MEDICARE  JATA  have  BEFN  SUPPLEMENTED  BY  OAlA  WJM  1ARTLAN0  ASi)  MICHIGAN  r  OR 

♦♦   ORGS  *69  ANJ  *70  CONTAIN  CASES  WHICH  CGJL3  NOT  fat  ASilGNtO  TO  VALlO  DRGS. 

'.ITt:   geometric  mean  is  USED  ONLY  ID  OETERHlsE  PAYMENT  FOR  OUTLIER  AND  TRANSFER  CASfS. 

N'lrF:   RELATIVE  WEIGHTS  ARF  BiSfD  ON  MM:iCARt  PATIENT  OATA  AND  MAY  NOT  Bt  APPROPRIATE  t- 3R 
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22.7 

7.9 
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5.9 
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5.0 


-r 3 ME  r  RIG 

Mf  AN  LOS 
U.2 
U.l 
1  1.0 
7. A 
12.7 


1  A 

1  C 
12 


6.6 
♦.5 

?.0 

*.  3 

:  i .  1 

^.4 
7.3 
2.9 
«.» 

?.5 

17.2 
6.2 

a.o 

$;« 

«.e 
«.r 

S.T 
4.4 
5.2 

3.8 
3.» 
4.8 
3.6 
«.2 
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THRESHOLD 
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29 
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25 
31 

27 
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22 
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22 
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22 

10 
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21 
24 

22 
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14 
17 
23 

15 
21 

20 
14 
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0I4GNOSIS  RfLATFD  CROUPS  (OBGSt,  R6LAIIVE  «IGMTIMC  FACTORS,  *«ITM«€TIC  »N0  CEOH€TRIC  HEAN  LENGTH  OF  STAY,  AND 


LFNGTH  Of 


I<»1 

OS 

M€0 

1*? 

OS 

MFO 

»<n 

OS 

MEO 

M4 

OS 

MEO 

I«S 

OS 

MEO 

1*6 

Ob 

suae 

1*7 

Oh 

su4i; 

U8 

Oh 

suae 

Ml 

Oh 

susc 

isa 

dh 

SURO 

tsi 

06 

suao 

IS2 

06 

SURG 

ISl 

06 

suRt; 

1S% 

06 

SURG 
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06 

SURG 

1S6 

06 

SURG 

1S7 

Oh 

SJiZ 

1S8 

06 

SUXC, 

1S'» 

06 

SURG 

1*0 

06 

SURG 
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06 

SURG 

1*2 

OS 

';.i*G 

1*» 

06 

SJ.<i 

IS* 

06 

SJRG 

IHS 

-)6 

SURG 

i  ."il 

j6 

SU-IC 

1h7 

)6 

SJRS 

16a 

06 

SU«G 

lf.9 

06 

SURG 

17C 

36 

SURG 

171 

06 

sd?g 

17? 

05 

Mf-0 

17) 

06 

HtD 

17* 

Gb 

MfcO 

«  /S 

06 

MEO 

StAY 
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UTCIER  CUT3FF  POINTS  USED  IN  TM£  PROSPECTIVE  PAYHENT  SYSTEM 


SYNCOPE  i.    cm  I  APSE  iJlTH  CC 

iTNCOPE  (  CniLAPSf  W/0  CC 

CHESI  PAIN 

HHFR  CIRCULATCRY  SYSTEM  DIAGNOSES  «  CC 

•UhEH  CIRCULATORY  SYSTEM  DIAGNOSES  M/Q  CC 


.^ECrAL  RESECTION  WITH  CC 

RECTAL  RESECTION  W/0  CC 

MAJOR  SMALL  t  LARGF  80NEL  PROCEDURES 

MAJOR  SMALL  C  LARGE  BOMEL  PROCEOORES 

PcRilONEAL  AOHESIOLYSIS  tJlTM  CC 


«4ITH  CC 
X/O  CC 


PERITONEAL  AOHESIOLYSIS  W/0  CC 
MINOR  SMALL  &  LARGF  BOWEL  PROCEOURES  WITH  CC 
MINOR  SMALL  t  LARGF  BOWEL  PROCEOURES  W/O  CC 
STOMACH.  ESOPHAGEAL  I    DUODENAL  PROCEDURES  AGE 
SIQMACH,  ESOPHAGEAL  b  DUODENAL  PROCEDURES  AGE 


IJ    WITH  CC 
17  H/0  CC 


SrOMACH.  ESOPHAGEAL  &  DUODENAL  PROCEOURES  AGE  t>- 1  7 

ANAL  C  STOMAL  PBOCFOURES  NITH  CC 

ASAL  i  STOMAL  PROCEOURES  h/3  CC 

HERNIA  PROCEDURFS  EXCEPT  INGUINAL  &  FEMORAL  ACE  >I7  WITH  CC 

HERNIA  PROCFDU'FS  EXCEPT  INGUINAL  i.    FEMORAL  AGE  >17  M/0  CC 

INGUINAL  C  FFHORAL  HERNIA  PROCEOURES  ACE  >17  WITH  CC 

INGUINAL  t  FEMORAL  HERNIA  PROZEOURES  AGE  >17  W/3  CC 
HERNIA  PROCEDURES  AGE  0-17 

APPENDECTOMY  W  CQMPLICATtO  PRINCIPAL  OIAC  WITH  CC 

APPEN3ECT0MY  W  COMPLICATED  PRINCIPAL  01  AG  W/O  CC 


APPENDECTOMY  W/0 
APPENOFCTOMY  W/0 
MJJIH  PROCEDURES 
MOUTH  PROCEOURES 


COMPLICATED 
COMPLICATED 
WITH  CC 
W/0  CC 


PRINCIPAL 
PRINCIPAL 


OIAC 
DIAG 


WITH  CC 
W/0  CC 


other  digestive  system  o.r.  proceoures  with  cc 
^\'^^!^   digestive  system  o.r.  prqceojres  w/o  cc 

DIGESTIVE    malignancy    WITH    CC 
DIGESTIVE    MALIGNANCY    W/0    CC 
G.I.     HEMDRRMAGE     kITH    CC 

•:,.  I.     HEMORRHAGE     W/0    CC 


RELATIVE 
WEIGHTS 
.6801 
.^2«» 
.5500 
1.1449 
.6689 

3.4379 
2.1344 
3.2376 
1.B341 
2.6797 

1.4885 
1.5988 
1.0566 
3.7961 
1.8195 

.8382 
.9324 
.5449 
1.1454 
.6810 

.7541 

.5004 

.7717 

2.4014 

1.4675 

1.4  954 
.8651 

1.4067 
.6689 

2.7316 

1.4016 

1.IS61 

.7049 

.9878 

.6600 


ARITHMETIC 
KEAN  LOS 
5.5 
4.2 
3.7 
7.8 
5.0 

18.0 
13.0 
17.1 
11.6 
15.0 

10.0 
10.6 
7.8 
17.4 
10.8 


7.0 
4.2 
7.5 
4.7 

5.1 
3.3 
4.4 

12.6 

a. 7 

8.8 
5.4 
8.2 
3.6 
16.2 

9.4 
10.3 
6.6 
7.1 
5.3 


-MEDICARE  DATA  HAVE  BEEN  SUPPLFMENTED  BY  DATA  FROM  MARYLAND  AND  MICHIGAN  FOR  LOW  VOLUME  ORGS. 
♦  ♦   iKoS  469  AN)  470  CO?^TAIN  CASES  WHICH  COULO  NOT  BE  ASSIGNED  TO  VALID  ORGS. 
N0T£I   GEOMETRIC  MEAN  IS  USED  TNLY  T3  DETERMINE  PAYMENT  FDR  OUTLIER  ANO  TRANSFER  CASES. 
NOTES   RELATIVE  ^cIGHIS  ARE  RASF 0  ON  MEDICARE  PATIENT  DATA  ANQ  HAY  NOT  8E  APPROPRIATE  FOR  OTHER  PATIENTS. 


GEOMETRIC 
MEAN  LOS 
4.4 
3.4 
3.0 
5.8 
3.8 

15.6 
12.0 
14.5 
10.7 
12.7 

B.9 
8.4 
6.7 
13.4 
8.9 

6.0 
5.3 
3.3 

6.0 
4.0 

4.0 
2.8 
3.9 
U.O 
8.1 

7.4 
4.8 
4.6 
2.6 
11.5 

6.7 
6.9 
♦  .♦ 

5.6 
4.4 
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THRESHOLD 
17 
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17 

34 

27 

33 
24 
31 
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LIST  OF  OIACNOSIS  RELATfO  GROUPS  (ORGS).  RELATIVE  WEIGHTING  FACTORS.  ARITHMETIC  AND  CEOHETRIC  MEAN  LENGTH  OF  STAY,  AND 

LENGTH  OF  STAY  OUTLIER  CUT3FF  POINTS  USED  IN  THE  PROSPECTIVE  PAYMENT  SYSTEM 
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su-<  ■. 

198 

07 

so* , 

199 

07 

so-;:. 

?00 

.■)! 

su» . 

?0l 

07 

SU«i 

?f)? 

j7 

Mtn 

?0i 

Jl 

•If") 

?0* 

0  7 

HfO 

?os 

0  7 

-it  J 

?0h 

J    1 

«E :) 

?or 

07 

Ht  3 

?oa 

07 

MEO 

?-,9 

oa 

su.<> 

M  0 

08 

SURtS 

CJMPLICATEO  PEPTIC  ULCER 

JNC3MPL ICATFO  PFPTIC  ULCER  WITH  CC 

JNCGMPl ICATEO  PEPTIC  ULCER  W/3  CC 

INFLAMHATDRY  BOWEL  DISEASE 

G.  I  .  OBSTRUCT  I"IN  -ITH  CC 

G.  I  .  OBSTRUCTION  u/3    Ct 

feSOPMAGITlS.  GASTROE^T  t  KISC  DIGEST  DISORDERS  AGE  >17  WITH  CC 
FSnoHAGITIS.  GASTROENT  t  MISC  DIGEST  DISORDERS  AGE  >17  W/O  CC 
fSQPHAGlTIS.  GASTROtNT  t  MISC  DIGEST  DISORDERS  AGE  0-17 
Ot^NTAL  C  ORAl  DIS  EJICEPT  EXTRACTIONS  £  RESTORATIONS,  AGE  >17 


OENTAL  &  ORAL  riS  EXCEPT  EXTRACTIONS 
OEnTAL  FXTRACTinNS  C  RE  STORA  T  1  Q-^S 
OTHER  DIGESTIVE  SYSTEM  DIAGNOSEj  AGE 
ITHFR  DIGESTIVE  SYSTEM  DIAGNOSES  AGE 
arHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE 


C  RESTORATIONS,  AGE  0-17 

>I7  WITH  CC 
>17  W/O  CC 
0-17 


lAJJR  PANCREAS.  LIVER  t  SHUNT 
MINOR  PANCREAS.  LIVER  C  SHUNT 
31LIARY  TRACT  PROC  EXCEPT  TOT 
^ItlARY  TRACT  PROC  EXCEPT  TOT 
rUAL  CHOL'^CYSTFCT'.MY  W  C.D.E 


PROCEDURES 
PROCEDURES 

CHOLECYSTECTOMY  WITH  CC 
CHOLECYSTECTOMY  W/O  CC 
,  WITH  CC 


TTTAL  CHOLECYSTFCTOHY  W  C.D.E.  W/J  CC 

rOIAL  CHOLFCYSTFCTDHY  M/G  C.D.E.  WITH  CC 

r  )TAL  CHDLFCYSTf CTOMY  W/O  C.D.E.  W/J  CC 

^fPAT3BILURY  OIAGNJSTIC  PROCEDURE  FOR  MALIGNANCY 

-tf  PATOfill  URY  OIA&NJSTIC  PROCEDURE  FOR  NON-MAL IGMANCY 

ITHER  NFOATOBIl  I  ART  OR  PANCREAS  O.R.  PROCEDURES 

CIRRHOSIS  &  AICOHOIIC  HEPATITIS 

MALIGNANCY  OF  HF PAT J9 I L I AR Y  SYSTEM  J<    PANCREAS 

OiSOROERS  OF  PANCREAS  EXCEPT  MALICNA^^CY 

TiSOkOERS  OF  LIVER  EXCEPT  MAL I G, C I RR. AL C  HEPA  WITH  CC 

OISOflOERS  DF  LIVER  EXCEPT  MAL I G , C 1 RR , AL C  HEPA  W/O  CC 

OISJROERS  OF  THE  BILIARY  TRACT  WITH  CC 

DISORDERS  OF  ThF  BILIARY  TRACT  W/O  CC 

MAJLlR  JOINT  f.    LIMB  RtATTACHMENT  PROCEDURES 

rt(P  C    FFNUR  PROCFDURES  EXCEPT  MAJOR  JOINT  AGE  >17  WITH 


CC 


RELATIVE 
WEIGHTS 
.9964 
.7834 
.9838 
1.0416 
.9150 

.5415 
.7224 
.5252 
.4223 

.7530 

.4112 
.4540 
.9144 
.4966 
.9147 

4.6881 
3.8625 
3.0252 
1.8505 
2.3854 

1.6898 
1.8  768 
1.1152 
2.2693 
2.4731 

2.3933 

1.2075 
1.0422 
1.0269 
1.2132 

.6806 

.9243 

.5816 

2.4145 

2.1776 


ARITHMETIC 
MEAN  LOS 
7.8 
6.5 
5.1 
9.1 
7.6 

5.1 
6.2 
4.6 
3.5 
6.4 


2. 

6. 

4. 

4. 

20. 

19. 

17. 

12. 

13. 

10. 

11. 

7, 

15. 

13. 

12 

9 

9 

7 

9 

6 

7 

4 

13 

15 

.8 

GEOMETRIC 
MEAN  LOS 
6.1 
5.5 
4.3 
7.1 
5.8 

4.1 
4.9 
3.7 
2.4 
4.3 

2.9 
2.2 
4.9 
3.0 
3.9 

16.7 
14.4 
14.5 
10.0 
12.4 

10.0 
9.8 
7.0 

12.3 
9.4 

8.3 
7.2 
6.4 
6.1 
6.7 

4.2 

5.6 

3.8 
12.3 
13.5 


OUTLIER 
THRESHOLD 
24 
18 
14 
25 
24 

16 
19 
14 
13 
ZZ 

11 
8 
23 
15 
15 

35 

32 

32 
28 

3U 

22 

27 
15 
30 
27 
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25 
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24 
25 

22 
23 

15 
2d 
32 
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♦  HtJlLAK-      )AIi    HAVE     ■<Ef^     SUPPlFHfsTEO    BY    DATA    FR3M    MARYLANO    AND    MICHIGAN    FOR    LOW    VOLUME    ORGS. 

♦♦       nu^S    ♦t.9    4N0    471    CONTAIN    CASES    WHICH    COULO     OT     3t     ASSIGNED    TO    VALID    ORGS. 

NilTE:       GEOMETRIC    mFAN    IS    USED    ONLY    TO    OETERHISE    PAYMENT    FOR    OUTLIER    AND    TRANSFER    CASES. 

NflTE:       RELATIVE     ^tlGHlS    ARF     BAS^O    UN    MEDICARE    PATIENT    DATA    AND    MAY    NOT    9E    APPROPRIATE    FOR    OTHER    PATIENTS. 
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TABLE     5 

LIS! 

OF    DIAGNOSIS    REHTEO    CROUP 

S     (DRGS)f    RELATIVE    WEIGHTING    FACTORS,    ARITHMETIC 

ANO    GEOMETRIC    MEAN    LENGTH    OF     STAY,    1 

LENGTH    OF    S 

TAY    QUiLlcR    CUTOFF    POINTS    UStD    IN    THE    PROSPECTIVE 

PAYMENT    SYSTEM 

■<ELATIVE       ARITHMETIC 

GEOMETRIC 

HEIGHTS 

MEAN    LOS 

MEAN    LOS 

?n 

OR 

SUSS 

HIP    t.    FEMUS    Pf'f  CEOUi* 

fS    EXCEPT    MAjjR    JOINT     AGE    >17    J/0    CC 

1.6104 

12.3 

1  1.  I 

?\? 

33 

SURS 

HIP    e    EEMU*     PRlCEnuRES    EXCEPT    MAJOR    JOINT     AGE    0*17 

1.3  76* 

7.2 

6.2 

?u 

08 

SJRl 

AHPJIATIIN    FOR    MUSC JLOSKELETAl    SYSTEM    t    CONN    TISSUE    DISORDERS 

1.8460 

14.3 

10.5 

?\^ 

08 

SURf. 

9AC<    t    NFCK    PRTCFnuR 

ES    MITh    CC 

2.1385 

15.3 

12.8 

?>s 

08 

Sli^i 

BACK.    i.    NECK    PROCEOU* 

r  S    J/0    CC 

1.3768 

10.3 

9.0 

PI6 

08 

SU«G 

aK;PSii-  s  OF   n.\s<.  utns 

<ELETAL    system    &    CONNECTIVE     TISSUE 

1.5^73 

13.0 

8.4 

.    ?I7 

J  8 

SU1G 

>4N0    OEBRin    (.     SKK    &HF 

T    EXCEPT    HANO.t^OR    MJSCSK.ELET    t    CONN    TISS    DIS 

2,8159 

20.6 

12.9 

7IH 

OA 

SUSS 

LOi^ER    EXTR-x    £    HSJ-F-i 

PROC    EXCEPT    HIP, FOOT, FEMUR    AGE     >17    JITH    CC 

1.6224 

11.5 

9.0 

?19 

OH 

su?i 

LOhER    EXT-'f'i    t    «(JME-< 

PR3C    EXCEPT    HIP, FOOT, FEMUR    AGE     >17    J/O    CC 

1,0186 

Itt 

5.9 

??0 

oa 

SJR&    ♦ 

LDMER    FXTRCM    £    HUHf-{ 

PROC    EXCEPT    HIP, FOOT, FEMUR    AGE    0-17 

."HM 

5.3 

??1 

Od 

SiJi*S 

<NE£     Pftir.fnURES    Win 

CC 

l.*923 

«,» 

0.3 

•>77 

08 

SUi«& 

<'<£r     PROCFOURFS    W/O    CC 

,7995 

S%1 

3.3 

77\ 

08 

sjur. 

>1AJTR     SHJULOFR/FLftOtJ 

PROC,    JR    OTHER    UPPER    EXTREMITY    PROC    J    CC 

1.1202 

««9 

5.2 

7?^ 

0>* 

SURG 

SHOJLDER.FI  BOW    OR    FOREARM    PROCEXC    ><AJ3?    JOINT    PROC  .     X/3    CC 

.6988 

i.« 

3.1 

77S 

03 

SU*G 

FOnr    PRlCEOJRt-S 

.6775 

4.3 

3.2 

??6 

J8 

SU«'. 

S.IFT     r  ISSUE     PR'^r.EOUR 

ES    Jl TH    CC 

1.3570 

10. 1 

6.8 

??7 

08 

SUkl 

SJFT    TISSUE    PROCFOU^ 

ES    N/O    CC 

,6878 

*.* 

3.4 

??H 

as 

SU«S 

MAJOR    THUMB    OR    JOINT 

PROC, OR    QTH    HASO    OR    WRIST    9raZ    *    CC 

.8201 

*.J 

3.2 

2?9 

08 

SU**! 

HAND    OR    i^RIST    PROG. 

EXCEPT    MAJOR    JJINT    PROC,    J/0    CC 

.5202 

2.7 

2.1 

?10 

Ufl 

SURG 

LOCAL    EXCISION    &    RFH 

OVAL    OF     INT    FIX    DEVICES    OF    HIP    C    FEMUR 

.8868 

6.7 

4.6 

?3l 

J8 

SU»G 

LOCAL    EXCISION.    L    RF«<nVAL    GF     I>.T    FIX    DEVICES    EXCEPT    HIP    C    FEMJR 

.8346 

9.5 

3.5 

?17 

18 

SUi»G 

ARTHRQSCnPr 

.8603 

5.3 

3.1 

?11 

08 

SL)?G 

OTHER    MUSCtjnS<f  LET 

SYS    i.    CONN    TISS    3.R.    PROC    WITH    CC 

1.7267 

12.5 

9.0 

?3<k 

08 

SURG 

:irHER    MUSCULOSKFLFT 

SYS    £.    CONN    TISS    a.R.    PROC    W/0   CC 

.9057 

6.5 

4.9 

?1'5 

08 

Mf  0 

F-fACTURi^S    OF     FE-uR 

1.2060 

13.9 

9.2 

?*6 

iJ8 

MEO 

FkACTURFS    OF     HIP    &    P 

ELVIS 

.9036 

10. t 

7.2 

?i7 

08 

MfO 

SPRAINS.     STRAINS,     t 

OlSLOCAII'jNS    OF     HIP,     PELVIS    t.    THIGH 

.5  959 

6.4 

4.8 

?^& 

08 

MPO 

JSTtOMY'^l  I  T  IS 

1.6579 

14.6 

10.7 

?!•» 

08 

MEO 

OAfHOLOGICAL     FRACTUfl 

ES    G    MUSCULOSKELETAL     t    CONN    TISS    MALIGNANCY 

.9550 

9.9 

7.5 

- 

?40 

08 

MfO 

c,:HMtcrivt   TissuF  oi 

SOROERS    WITH    CC 

1.0932 

9.5 

7.3 

7«1 

08 

MfO 

CUNnECTIVF     TISSUE     HI 

SORDERS    H/0    CC 

.bbSS 

6.9 

5.4 

?*2 

08 

M£0 

SEPTIC    ARTHRITIS 

I.AIOO 

11.6 

8.9 

?«? 

08 

Meo 

MEDICAL     BACK     PR^rtl  F f 

IS 

.6694 

6.9 

5.3 

2%« 

08 

MEO 

HlNE    OISFASES    6,     SPEC 

IFIC    ARTHROPATHIES    JITH    CC 

.7305 

7»5 

5.7 

?4S 

03 

It  0 

=iJSE     OISEASFS    t     SPEC 

.IFIC    ARTHROPATHIES    J/0    CC 

.5345 

9.6 

4.4 

« 

•If  31 

:ARr       .)*r»      H*yf      Stf-N      SJ^i^LFHE 

NTEO    br    DATA    FROM    MARYLAND    AND    MICHIGAN    FOR    LOW 

VOLUME    ORGS. 

♦  ♦ 

Oi<&S 

<»69     ASJ     '»70     CONt*lN     CASES    > 

<HICH    COUIO    NOT    8E    ASSIGNED    TO    VALID    ORGS. 

Nflt? 

S       GFOMFr*! 

C    MEAN     IS    USEO    ONLY     1 

rO    OLTEPMINE    PAYMENT     FOR    OUTLIER    AND    TRANSFER    CASES. 

NHIE 

;        kEL*TIVc 

.JE  IGHT  S     ARF     fiA'i- 0     (1> 

A    MEDICARE    PATIENT     DATA     AND    MAY     NOT     8E    APPROPRIATE    FOR    OTHER 

PATIENTS. 
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List  OF 


DIAGNOSIS  RELATED  CROUPS  (ORGS),  RELAriVE  MEICMTIN6  FACTORS,  ARITHMETIC  AND  GEOHETRIC  MEAN  LENGTH  QF  5T*r   *Nn 
LENGTH  OF  STAY  OUTLIER  CUTOFF  POINTS  USEO  IN  THE  PROSPECTIVE  PATHENTSYSTEN 


?*6  08 

2*7  Od 

2*8  08 

2*9  OH 


OH 

Oa 
08 
08 

0  8 


?S6  J  8 

eS7  09 

?SB  09 

iS9  J9 

260  09 

iM  09 

Zht  09 

26^  09 

26«  09 

26^  v9 


0  9 
09 

19 
j9 
09 


271  09 

272  09 
27i  09 
2  7*  09 
27^  09 


09 
09 
o9 
09 

09 


••t  ~J 
HEO 
HFO 
»f  0 
Hf  ■) 

Hr  0 
HtO 
Hfl 
Hf  0 

Hf  a 

MFO 
4URS 

sues 

su«r. 
sjRi; 

SJ<5 

So<i 
SUKG 
SUki 
SO'?. 

Sj<i 
S<)i<G 


HEO 
><E0 
HE  J 
MEO 

HED 

MtO 

MED 
MEO 

MEO 

HF  0 


^ON-SPECIFIC    ARTHROPATHIES 

SIGNS    t    SYMPTOMS    OF    MUSCULOSKELETAL    SYSTEM    C    CONN    TISSUE 

TENDONITIS.    MYOSITIS    C    BURSITIS 

AFTERCARE.    MUSCULOSKELETAL    SYSTEM    C    CONNECTIVE    TISSUE 

'*.    SPRN.    ST8N    &    OlSL    OF    FOREARM,    MANO,    FOOT    ACE    >l  7    i^ITH    CC 


FX,    SPRN.     STRN    C  OISL  OF  FOREARM,    HAND,    FOOT    AGE    >17    U/O    CC 

FX,    SPRN.    STRN    t  OISL  OF  FOREARM,    HAND.    FOOT    AGE    0-17 

ST8N    £  OISL  OF  UPARM.LOMLEC    EX    FOOT    ACE    >17    MITM    CC 

STRN    C  OISL  OF  UPARM.LDMLEG    EX    FOOT    AGE    >I7    M/O   CC 


PX. 
f  X. 

*^X, 


SPRN. 
SPRN. 
SPRN.    STRN    &    OISL    OF    UPARM.LOWLEG    EX    FOOT    AGE    0-17 


OTHER    MUSCJLOSKFLFTAL     SYSTEM    (    CONNECTIVE    TISSUE    DIAGNOSES 
TOTAL    MASTFCTOMY    FOR    MALIGNANCY    MITH    CC 
TOTAL    MASTFCTOMY    FOR    HALIGMNCT    M/O    CC 
SUBTOTAL    MASTFCTOMY    FDR    MALICNAMCT    MITH    CC 
SUBTOTAL    MASTECTOMY    FOR    MALIGNANCY    U/O    CC 

3REAjT    PROC    FOR    NON-MALIGNANCY    EXCEPT    BIOPSY    C    LOCAL    EXCISION 

BREAST    BIOPSY    t    LOCAL    EXCISION    FOR    NOH-MAL I GNANCY 

S<IN    GRAFT    t/OR    OEBRID    FOR    SKN    ULCER    OR    CELLULITIS    KITH    CC 

SKIN    GRAFT    t/nn    0F8RID    FOR    SKN    ULCER    OR    CELLULITIS    W/O    CC 

SKIN    CRAFT    fc/n»    DERRID    EXCEPT    FOR    SKIN    ULCER    OR    CELLULITIS    ri    CC 

>KIN    GRAFT    t/OR    OFBRID    EXCEPT    FOR    SKIN    U^CER    OR    CELLULITIS    M/O   CC 

PERIANAL     £    PILONIOAL    PROCEDURES 

SKIN.    SUBCUTANEOUS    TISSUE    t    BREAST    PLASTIC    PROCEDURES 

TTHER    SKIN.    SUBCUT    TISS    £    BREAST    PROCEDURE    KITH    CC 

OTHER    SKIN.     SUBCUT     TISS    t    BREAST    PROCEDURE    M/O    CC 

SKIN    ULCERS 

MAJOR  SKIN  DISORDFRS  WITH  CC 
MAJOR  SKIN  DISORDERS  N/O  CC 
MALIGNANT  BREAST  OlSOROERS  WITH  CC 
MALIGNANT  BREAST  DISORDERS  M/3  CC 

NON-MALIGANT  BREAST  DISORDERS 
CELLULI  TI  S  AGF  >1  7  i<ITH  CC 

Cellulitis  agf   >i7  >t/o  cc 

CELLULITIS  AGF  0-17 

r-JAUMA  TO  THE  SkIN,  SUBCUT  TISS 


£  8<£AST  ACE  >17  i<ITM  CC 


RELATIVE 
WEICHTS 
.5769 
.3407 
.6097 
.6030 
.6721 

.41*8 
.3496 
.7909 
.*$57 

.4638 

.6585 

1.04*8 

.8*62 

1.00*6 
.6010 

.620* 

.*312 

2.5967 

1.6179 

1.3909 

.6865 
.62*8 
.593* 
1.5177 
.683* 

1.2017 
1.0375 

.72*7 
1.0*9* 

.6395 

.52*5 
.9695 
.7063 
.7  367 
.6197 


ARITHMETIC 
MEAN  LOS 
5.8 
5.1 
5.8 
6.8 
6.3 

3.* 

8.3 
5.1 


5.8 
7.* 
5.9 
7.* 
3.6 

3.3 

2.* 
20.8 
1*.7 
10.5 

*.9 
4.6 
3.5 

11.5 

4.9 

11.5 
9.7 
7.9 
9.9 
6.1 

*.3 
8.8 
6.9 
5.* 
6.1 


♦         MEDICARE 
♦♦       ORGS    *69 

N.Tif:      ceomet-h:   mean   IS  usEn 

N.lTf:       KELlTIvE     -FI&HTS    ARE     BASED    ON    MEDICARE 


OiTA    HAVE    aP^S     SUPPLEMENTED    BY    DATA    FROM    MARYLAND    AND    MICHIGAN    FOR    LOW    Y'JLUME    ORGS. 
A>^3    *7a    CONTAIN    CASES    WHICH    COULS    NOT    8E     ASSIGNED    TO    VALID    ORGS. 

ONI  Y     TO    DETERMINE     PAYME><T     FOR    OUTLIfc?     AND    TRANSFER    CASES. 

PATIENT    DATA    AND    MAY    NOT    BE    APPROPRIATE    FOR    OTHER    PATIENTS. 


GEOMETRIC 
MEAN  LOS 
*.6 
3.9 
».5 
4.4 
4.5 

2.5 

1.8 
5.9 
3.8 
2.9 

S.  1 

6.6 
5.3 
5.2 

3.0 

2.7 

2.0 

15.3 

10.8 
6.8 

3.4 
3.4 
2.0 
7.6 
3.4 

8.7 
7.* 
6.0 
6.4 
3.8 

2.9 
7.2 
5.8 
4.6 
4.5 


OUTLIER 
THRESMOLU 
18 
18 
19 
22 
22 

11 

7 

24 

18 
15 

21 
18 
13 
23 

11 

9 

6 

33 
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22 
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TABLE  ^■ 

LIST  OF  OIACNOSIS  RFLATFO  GROUPS  (ORGS).  KELAflVE 

LFNGTH  OF  STAY  3UTLIER  CUT3FF 


.<t  ICnr  ISO  »  *w  T  J«S. 
P3INTS  JStO  IN  iHt 


a;*!  Th"ET  IC 

pi<jspecT  IV 


AND    Gf.lXf,r»lC    HcAN    LENGTH    aF 
:     PAYMENT     bTSTt" 


STAl 


2«» 

290 

?■-»■» 

301 
302 
303 
30* 
iCi 

30? 

^!  O 

1  !  ', 

3W 
*l  'i 

„»  ',  % 

^1  '3 


09 
09 
09 
09 
10 

10 

I  J 
10 

la 

10 

10 

iO 

i ") 

I  J 

10 

n 

in 
1 : 


1 1 
I  1 


MFO 

neo 

NED 

suRc; 

SJRC 
SJ4G 

SURS 

SliRG 
SURG 

suiia 

SURG 
iURG 

«f  0 

HtO 

MEO 

MFO 

Mta 

NtO 

HE  a 


t^AjMA    tl    !Hf    bUlN.     SUBCJT    IISS    L    BREAST    AGE 

!^Aj^A   n  rnt-   skin,   subcut  Tisi  c  bi^cast   age 

■ilNJK     '^KIN    OIS";ROFRS    HITH    CC 

HlsjK    SKIN    DISGKDFRS    W/0    CC 

A-PJTAT     'IF    inWtR    I  Ma    FJR    tND3CSlN'-,Njr»l  T  ,i. 


i  J  HE  3 

i !  su* ; 

I  I  sj<". 

1!  su-e. 

i  1  VJ'<'. 


SJ?G 
SURG 
SURG 
SURG 
SURG 

SU?G 
SU<G 

S'.J'  :, 

S  j-t  , 


>17    I*/ J 

0-1  ? 


CC 


HETAajL     OlSO-OtiSS 


ADRENAL     {.    PITUlfAkY    PROCEDUKtS 
SM-H    CkAFTS    I    wnjND    DE6R1C    FC* 
I.R.     PR'ICFOUBFS    Fi)R    JbESUT 
PARATHTRatO    PR'JCEOU^r.5 
fHrKjIO    PR^C^O■Jkf  S 


IHY-(  IGl.  JSSAL  P«:iCi  C  J»vE  S 
JiHtR  ENOriCRI  Hi  .  ►JUfK  I  r 
JTHFR  f  s:^nCRlNt  ,  Ni,IK  J  ! 
JIAriETFS     i.E     )JS  I 

jlAHi-rtS     Ai.f     0-3S  ' 


ENoac 


MJTRIT    C    -^tTA^    DlsaSDERS 


c 

»1EIAB 

0. 

«. 

PROC 

MlTH 

CC 

f. 

MtlAB 

u. 

R. 

p^ac 

H/a 

CC 

NOTHITIINAL  £ 
i^UTRITIJNAL  t 
ISiSlRS    FRR'JRS 


H'  SC  "t  T aBjL  IC 
h!  Sr  Hf^  lABJL  IC 
l"(SC  ItTABJLIC 
nF     HfTABGLlSH 


DI SjKJt  RS 
[lilSJROtRS 
JlSQRJtRi 


AGF 
AGE 
AGE 


}\    1      W  11  H      C  C 

>  i  7    A/C    C  C 
O-i? 


ENQ3CRlNf    01S'«[jF^:S    .^IIH    CC 

FNOGCKINF    OlSOftnFRS    R/0    Cl 
KIOSEY     TRANSPLANT 
< IDNfcY.JRFTFR    I    HAJ)R    SLACDtR 
MONtYiJRFTtR    L     MAJJR     SLAOOER 
<1UNET •URETFR    L    MAjjn    BuADULR 

PRQSTATFCTriMY     nITH    CC 


PR.i.^tOjReS     '•3R    HEJPlASM 
r'^UC     ►:)-!     NlN-NFJPL     ^IIH    CC 
PRUC    FjR    NjH-NcOPt    "^/vJ    CC 


PROSTATFCIOMT 
^iNiR  BlAOOER 
HIN3W  BLAOOER 
T-(ANSJt<f  I  MRAl 


K/n  Cu 

P-^OCFOJ'<tS  ».ITH  CC 

PROCFOJiES  ^./O  CC 

PR^fEOjKLS  WITH  CC 


tkansjREIhral   pftncFjjRLS  H/3  :c 

URETHRAL     PRnCEOoRFS,     AGc     >1?     .^ITH    CC 
JRETHRAL     PRaCEfiURFS,     AGE     >1?    w/J    CC 
JRETHRAL     PROCFOuRt-S,     AGc    G-i7 
JTHER    mONFT     £.    bR'.NAR't     TRA^l     'J.R.     t'RJwtO. 


Kt  S 


•RELATIVE 

WEIGHTS 

.%306 

.7682 

.*79S 

2.9919 

2.7063 
2.227* 

2.0018 

1.1*70 

.8*28 

.*991 

2.6027 

1.1698 

.7*93 

.  7228 

.9259 
.5791 

.7  065 

.8271 

1.0862 

.6758 
3.8*63 
2.  7  7*7 
2.3651 
1.3665 

l.*3  76 
.9121 

1.535* 
.6620 

.9026 

.5681 
.82*6 
.5266 
.*323 
2.3635 


4R1 THMETIC 

HEAN    LQS 

*.5 

7.  3 

*>.  1 

23.* 

1*.5 

19.0 

11.2 

6.9 

*.9 

i?.i 
rt.  9 
;.* 

*">.  ? 

8.0 
5.6 

6.9 
9.  i 

6.  3 
19.1 
15.0 
13.5 

a.o 
ic.  1 

6.  6 

i  0.2 
5.9 

6.2 


Ll 


«.         neOICARE    3ATA    HAVt    BEtN    SOPPLFHEnTEO    BY    DATA    FR3.1    >1AaYLA^I0    AND    MICHIGAN    FOR 

♦  «       ORGS    *69    AND    *70    CONTAIN    CASFS    WHICH    CCJLD    NQl     BE    ASSIGNED    TO    VALID    J«"- 

^OTE:       GEUHFIRIC    MEAN     IS    USFO    DNLY     TO    DETtRhlsf     PAYMosf     i  0^     JjTlIc^     *,?".       JooLnL    t' 

NTT--        K-LATiV^     RE'GHTS    AR'-'     SAS^O    ON    HEOICARE     PATIENT     OAIA    ANJ    MAY     NJI     bt    APPRDPRlA.c 


M    i  ).JME    ORGS. 


i.6 
6.0' 
3.  7 

13.0 


:R     CTritR     PAilESlS. 


GEOMETRIC 

MEAN    LCS 

3.* 

1.2 
5.5 

3.  r 

I  7.5 

iZ.C 

i  3.b 

8.2 

5.* 

*.0 

d  ,  i 

6.2 
b.  i 
*  .5 

6. : 

*.5 
3.2 

t  .  7 


*.  ? 
15.5 

1  2  .  S 


1 


6.2 

8.2 
».« 
TO 
4.3 
4.» 

2,9 
*.♦ 
2.8 
2.3 
9.2 


AND 


OUTLIER 
I HRESHOLD 

16 

1 
?* 
i  d 

it 


i'  i 
1'^ 

2't 
U 
20 
ii 
2'- 


35 
31 
28 


26 
17 
25 
22 
22 

a 
21 
12 
11 

26 


c 


9C 
re 

to 


— i 


5b 


ST 

a 
3 
a. 

so 
re 

1. 


ho 
D 


SI 

s 


Ml 

MH 

)!<» 

i?n 
^?? 

??-= 

^  ^  5 

\  \-. 

1 34.) 

li  1 
<»? 

13*'! 

^»«  ^ 
U/ 
3*r. 
3<l9 
3S0 


USI    OF    DUGNOSIS    SFLATFO    GROUPS    (0«CS), 

t  FSGTH    OF     ST*Y    QUTLI: 


RELATIVE 

R    C'JTJFF 


WEIGHTING    FACTORS,    ARITHMETIC    AND    GEOMETRIC    MEAN   LENGTH    3F 
POINTS    JSED     IN    THE    PROSPECTIVE    PAYMENT    SYSTEM 


STAY,    AND 


n 
11 
11 
11 
II 

II 
II 

n 

I  ! 

I  i 
i  i 

I I 
1 1 
1 1 


I  i 

!  i 


1  ? 
I? 
12 
I? 

i  -> 
I  ' 

i  ,■" 

i ; 
1^ 

1 ; 
1  ? 
i  <' 
1^ 
\? 


MFf) 
MED 
MEO 

MFD 
MEO 

MEO 

HED 

Ht  3 
Mf  , 
MEO 

Hr    -J 

Mf  3 

MFO 

••f  J       » 

-"-  ") 

«f :, 

-.1. 1  ■< .. 

SU«G 
SJ^G 
SUSG    ♦ 

s  js; 

SUKG     • 

Sues 
►<f  ) 

Hf  T 
H?  T 
MED 
MEO 


KENAL    F41LURF 

A01IT     F3R    SEN4L     DIALYSIS 

KIDNEY     (.     JRIN4RY     liiACT    NEOPLASMS    HITH    CC 

KIONtY     t.     U8I^4SY     TfciCT    NEOPLASMS    ^/J    CC 

<IO^.eT     £.     UBTNABY     Tl-ICT     MFfcCTIONS    A^E     >17    WITH    CC 

<10N£Y     L     J«IN4«Y     TR*:t     INFECTIONS    AGE     >17     >i/)    CC 

<IOSEY     f.     URINAPy     Ifc-ACT     INFECTIONS    ACE     0-17 

J-<INAkY    stones    with    CC,     t/JR    fSW    LITHOTRIPSY 

JKINARY    STONES    W/n    CC 

<ION£Y    C    URINARY     TRACT    SIGNS    L     SYMPTOMS    AGE     >17    WITH    CC 


<10nEY    £ 

•     <10NEY    £. 

J3t  THRAL 

J«t THRAL 


URINARY  TRACT 
URINARY  TRACT 
STRICTURE  AGE 
STRICTURF     AGE 


SIGNS    C    SYMPTOMS 
SIGNS    t    SYMPTOMS 
>17    WITH    CC 
>17    ^/2    CC 


AGE    >17    W/0 
AGE    0-17 


CC 


URETHRAL     STRICTURF     AGE    0-17 

M-iiK  KIDNEY     t     URINARY     TRACT 

HHEk  KIONFY     £    URINARY    TRACT 

TUFR  KIONFY     t    URINARY    TRACT 

MAJOR  MALE    PELVIC    PROCEDURES 

MAJOR  MALE    PELVIC    PROCEDURES 


DIAGNOSES 

DIAGNOSES 
DIAGNOSES 
W  CC 
w/0  CC 


AGE 

AGE 

AGE 


>17 

>l  7 

0-1  7 


WITH  CC 
W/G  CC 


TRAfiSJRFTHRAl   PROSTATECTOMY  WITH  CC 
TRANSURFTHRAl   PROSTATECTOMY  W/O  CC 
TESTES  PRlXEDUtFS.  FOK  MALIGNANCY 
TESTES  PROCEnu-(FS.  NON-MALIGNANCY  AGE 
TESTES  PkOCFnuRFS.  NON-MALIGNANCY  AGE 


PrNJS  PRHCf DURf  S       | 
CIRCUMCISION  AGF  >1 7 
CIRCUMCISION  AGE  0-17 
OTHER  MALE  RFPROOUCTIVE 
IfHER  MALE  RFPROOUCTIVE 


>I7 

0-1  7 


SYSTEM 
SYSTEM 


O.R. 

Q.R. 


PROCEDURES  FOR  MALIGNANCY 
PROC  EXCEPT  FOR  MALIGNANCY 


MALIGNANCY.  MA^F 
MALIGNANCY.  MAi  F 
dENlGN  PROSTATIC 
aENlGN  PROSTATIC 


REPRODUCTIVE  SYSTEM, 
REPRODUCTIVE  SYSTEM, 
HYPERTROPHY  WITH  CC 
HYPERTROPHY  w/O  CC 


WITH    CC 
W/O    CC 


INFLAMMATION    OF     THE    MALE    REPRODUCTIVE     SYSTEM 


RELATIVE 

WEIGHTS 

1.2840 

.3542 

1.0441 

.5777 

1.0230 

.7316 
.6829 
.7020 
.5139 
.6789 

.4553 
.5511 
.6266 
.4431 
.2788 

.9050 

.5913 

.6887 

1.9237 

1.4080 

1.0774 
.7505 
.7865 
.5930 
.4335 

1.0294 
.4494 
.3788 

1.1302 
.8284 

.9360 
.5091 
.6588 
.4059 
.6734 


ARITHMETIC 
MEAN  LOS 
9.1 
2.4 
9.1 
4.9 

e.4 

6.5 
5.0 
4.9 
3.1 

6.0 

4.1 

5.1 
3.5 


7.5 

5.0 

4.  7 

12.8 

10.0 

7.7 

5.4 
5.6 
3.8 


5.2 
2.9 

7.4 
5.9 

8.5 

4.0 
5.4 
3.0 
5.8 


'•    MfcOlCARE  TATA  HAVE  BEEN  SUPPlFMENTEO  BY  DATA  FROM  MARYLAND  ANO  MICHIGAN  FOR  LOW  VOLUME  ORGS. 
♦♦   ORGS  469  ANT  470  CONTAIN  CASES  WHICH  COJLO  NOT  BE  ASSIGNED  TO  VALID  ORGS. 
NOT-:   GEOMETRIC  MEAN  IS  USFD  ONI Y  TO  DETERMINE  PAYMcNT  FOR  OUTLIER  AND  TRANSFER  CASES. 
NITF:   RELATIVE  WEIGHTS  ARE  BASF  0  ON  MEDICARE  PATIENT  DATA  ANJ  MAY  NOT  BE  APPROPRIATE  FOR  OTHER  PATIENTS. 


GEOMETRIC 
MEAN  LOS 
6.2 
1.8 
6.0 
3.2 
6.8 

5.5 
4.3 
3.6 
2.4 
«.9 

3.2 
3.3 

3.9 
2.6 

1.6 

5.3 
3.6 
3.4 
11.6 
9.4 

6.6 
5.0 
9.5 
2.8 
2>4 

4.3 
2.1 
1.7 
5.7 
4.3 

5.7 
2.7 
3.S 
2.3 
4.S 


OUTLIER 
THRESHOLD 
2* 
7 
2t 
1<« 
2-3 

le 

14 
16 

9 

2C 

13 
21 
18 
12 
5 

23 

18 
19 

2& 
19 

19 
11 
22 
13 
7 

15 

8 

4 

24 

21 

24 

14 

20 

9 

16 


u 


X 

a 

3C 


-X. 


a 

3 
cr 

"I 


CD 


a 

o: 

S 

a. 

73 
n 

OQ 

c 


o 

3 


TABLE  5 


LIST  OF  OUOMOSli.  Kf-LURJ  (.«nuPS  {ORGS),  RELATIVE  HEIGHTING  FACTORS.  ARITHMETIC  ANO  GEOMETRIC  MEAN  LENGTH  OF  STAY,  AND 

LENGTH  OF  STAY  OUTLIER  CUTOFF  POINTS  USED  IN  THE  PROSPECTHE  PAYMENT  SYSTEM 


RELATIVE   ARITHMETIC 


A  -1  !  1  ?  Ht  0 

^S.'  I?  MEO 

^s  i  13  SURG 

1S4  li  SUi?G 

I'^s  H  SURG 

is-,  1)  SUi^G 

^S?  13  SU><G 

^'jrt  13  SURG 

359  13  SJRG 

360  13  StIRG 

^bi  ri  suRi 

it,^  a  SURG 

3h^  i^  SURG 

^^*  1 1  SJRG 

i-.S  1  i  SJRG 

367 
3hH 

3S9 

^7^  !-•  SU^i 

17  1  14  SURG 

M ;  1  »  HF  3 

^  7  1  1  •.  «(-  J 

)7t  U  SJ-(- 

17S  1  <.  Si-f^. 


3^1 
3-1/ 
3"1 
3-i4 
3HS 


13   ME  3 

M   MFO 


^  7  ^  1  >. 

17/  i  -. 

375  1<. 

3130  I* 


1  - 

i  t 


14 
IS 


H-  1 

Su-?  . 
>^t  3 
MED 
MET 

MEO 
MFO 

Ml-  3 


srERiL  i;»r SHN.  malf 

QIHER  MALE  REPSnOUCTlVE  SYSTEM  OIAGNOSES 

.^ELVIC  EVISCERATION,  RADICAL  HYSTERECTOMY  £  RADICAL  VULVECTOMY 

JTERINE.  AONEXA  PROC  FOR  NON-OVA<  I AN/AONE  A  AL  MALIG  i<ITH  CC 

UTERINE.  AONEXA  PROG  FOR  NON-OVAR 1 AN/AONEX  AL  MALIG  <*/a    CC 

FEMALE  RFPROOUCIIVF  SYSTEM  RECONSTRUCTIVE  PROCEDURES 
lJTERINE  i.    AONEXA  PROC  FOR  OVARIAN  OR  AONEXAL  MALIG 
JIERINE  £  AONFXA  PRDC  FOR  NON-MALIGNANCY  HITH  CC 
JTERINE  t  ADNFXA  PROC  FOR  NON-MALIGNANCY  «/0  CC 
VAGINA,  CERVIX  C  VULVA  PROCEDURES 

UPARJSCnPY  (.  INCISIONAL  TUBAL  INTERRUPTION 

FNOOSC'JPIC  TDRAt   INTERRUPTION 

0£.C.  CHNI/ATiaN  L    RAOIO-IMPLAm,  FOR  MALIGNANCY 

0=:C.  CONWATIJN  FXCEOT  FOR  MALIGNANCY 

OTHER  FEMAIF  REPRODUCTIVE  SYSTEM  O.R.  PROCEDURES 

MALIGNANCr.  FfMALF  REPRODUCTIVE  SYSTEM  WITH  CC 
MALIGNANCY.  FFM»IF  REPRODUCTIVE  SYSTEM  X/0  CC 
INFECTIONS,  FFH4LF  REPRODUCTIVE  SYSTEM 

ItNSTRUAl  a  OTHER  FEMALE  REPRODUCTIVE  SYSTEM  OISORQERS 
CtSAREAN  SECTION  U  CC 

CESAREAN  SECTION  W/0  CC 

VAGINAL  DELIVERY  W  COMPLICATING  OIAGNOSES 

VAGINAL  OFLIVFWY  W/0  COMPLICATING  DIAGNOSES 

VAGINAL  DELIVERY  M  STERILWATIDN  t/OR  Oil 

XAGINAL  DFLIVFRY  M  O.R.  PROC  EXCEPT  STERIL  C/OR  3t.C 


O.R.  PROCEDURE 
.  R.  PRQCEOJRE 


POSTPARTUM  t  POST  AtJURTION  DIAGNOSES  ></0 
PTSTPARTDM  £  POST  A30RTI0N  OIAG'JUSES  M  0 
fCIOPIC  PRFGNASCY 
THREATENED  ABOPIION 
irtORTION  W/0  DLC 

ArtDRTION  rf  D£C.  ASPISaTION  CURETIAuE  OR  HYSTEROTOMY 

FALSE  LA=^0R 

OTHER  ANTFPARTJM  nu&NCStS  M  MEDICAL  COMPLICATIONS 

HHtR  ANTEPARTUM  fH  AGNOSE S  w/0  MEDICAL  COMPLICATIONS 

■NEONATES.  DIED  Ok  TRANSFERRED  TO  ANOTHER  ACUTE  CARE  FACILITY 


WEIGHTS 

.3333 

.4  886 

2.2997 

1.5 ♦Si 

.9929 

.7983 

2.1591 

1.2941 

.9025 

.6957 

.64%2 
.A  095 
.6597 
.4262 

1.9  060 

1.0916 
.5481 
.8308 
.4920 

1.0303 

.7164 
.4927 
.3212 
.5641 
.6817 

.3520 
.9882 
.7787 
.2843 
.3124 

.3694 
.1309 
.3964 
.3512 
1.2232 


MEAN  LOS 

3.9 
15.2 

10.2 
7.1 

6.3 
13.2 
9.0 
6.6 
5.2 

3.9 

2.0 

4.9 

2.8 

12.7 

9.6 
4.9 
7.2 
4.6 
7.7 


3.5 


3.3 
4.7 
4.4 
2.8 
2.5 

1.9 
1.3 
4.6 
3.7 

8.4 


GEOMETRIC 
MEAN  LOS 
1.6 
2.9 
12.8 
9.1 
6.7 

5.7 
11.4 
8.1 
6.3 
9.6 

2.7 
1.7 
3.5 

2.2 

9.6 

6.1 
3.2 
5.7 
3.3 
6.5 

5.0 
3.« 
2.« 
3.1 
4.« 

2.5 
2.9 
4.2 

2.1 

1.9 

1.6 
1.2 
3.3 

2.6 
3.7 


OUTLIER 
THRESHOLD 

14 
31 
23 
13 

14 
29 
20 
12 
19 

13 
5 

16 

8 

28 

24 
16 
22 
17 
19 

9 

12 

6 

7 

15 

11 

21 

9 

9 

8 

5 

2 

17 

13 

22 


*  HEOICARE  TATA  HAVE  BEEN  SUPPLEMENTED  BY  DATA  FROM  MARYLAND  ANO  MICHIGAN  FOR  LOW  VOLUME  ORGS. 

♦  ♦   OkoS  469  ANJ  tn    CONTAIN  CASES  ^HlCH  COULD  NOT  BE  ASSIGNED  TO  VALID  ORGS. 

IS  DSEn  ONLY  TO  DETERMINE  PAYMENT  FOR  OUTLIER  AND  TRANSFER  CASES. 

ARE  BASED  ON  MEDICARE  PATIENT  DATA  AND  MAY  NOT  BE  APPROPRIATE  FOR  OTHER  PATIENTS. 


Naf=  { 

N.ITE: 


GEOHFTRIC 

RELATIVE 


MEAN 
.EIGHTS 


''I 
9 

a. 
a 

s 


s 


< 

o 


to 


a. 
a 


3 

cr 


CO 


SO 
5* 

D 

3 

a. 

?o 


O 

CO 


w 


IIST    OF    OUGNGSiS 


TAJLE     S 

•'tlATFO    GRIUCS     (DR&S),    REHIIVE 

I eNGTH  OF 


fS  (DR&S),  REHIIVE  WEIGHTING  FACTORS.  ARITHMETIC  *N0  GEOMETRIC  MEAN  LENGTH  3F 
STAY  OUTLIER  CUTOFF  POINTS  USED  IN  THE  PROSPECTIVE  PAYMENT  SYSTEM 


STAY,  AND 


■>,^h. 

IS 

^f^  J 

IS 

iHa 

15 

i89 

15 

390 

IS 

^=il 

i  s 

\9? 

!   -1 

S  J  «  ", 

*^  ^ 

i   1 

SUSS 

\9-, 

I'. 

SURi 

19S 

1  s 

MEO 

^'^^ 

I  ^ 

Mf  D 

^97 

1  'l 

Mf  0 

<98 

1^ 

>^f  r,' 

399 

lo 

«tL) 

♦  00 

17 

SURG 

*  '   I 

i  I 

S.J?i 

»3? 

1  7 

suj; 

«:,  1 

i  7 

»#  1 

*^A 

1  7 

►If  T 

iJ'iS 

1  7 

41  I 
*1? 

41  ■■* 

«  !  S 

<i1S 

<.17 

418 
«I9 


MIT! 
NUTt 


J 


I  I 
W 

!  7 


-.0  7  1/  SU-^i 

»0B  I  7  $U'*'> 

*09  i  /  HkCt 

»  1  0  i  7  ME  0 


Mf  0 
MED 
MEf) 
MEO 
SURS 


11  Hf  ' 

Id  Mf  0 

18  KFO 

1  H  MFO 

1  ■<  MFO 


I 


♦  FXTREMF  IMMATURITY  OR  RESPIRATORY  DISTRESS  SYNDROME,  NEONATE 

♦  PREMATURITY  M  MAJOR  PROBLEMS 

♦  PRtMATU><ITY  U/0  MAJOR  PROBLEMS 
FULL  TERM  NEHNATF  W  MAJOR  PR03LSMS 
NEONATE  U  OTHER  SrCMIFICANT  PRQSLEMS 

♦  N1RMAL  NFMBORN 
SPLENECTOMY  AGE  >17 

♦  SPLENECTOMY  AGE  0-17 

IFHER    O.R.    PROCFDURES    OF     THE     BLOOD    AND    BLOOD    FORMING    ORGANS 
RFO    BLOOO   CELL    DISORDERS    AGE    >17 

RED    BLOOO    CELL    DISORDERS    AGE    0-17 

CIAGULATION    DISORDERS 

RETICULOFNOOTHEl lAL    6    IMMUNITY    DISORDERS    WITH    CC 

RETICULOENDOTHELIAL    C     IMMUNITY    DISORDERS    M/0    CC 

LYMPHOMA     C    LEUKFHIA    4    MAJOR    O.R.     PROCEDURE 

uYMPHOMA    t    NON-ACUTE    LEUKEMIA  W    OTHER    O.R.    PR3C    K    CC 

LYMPHOMA    C    NOW-ACUTE    LEUKEMIA  H    OTHER    O.R.     PROC    H/Q    CC 

LYMPHOMA    C    NON-ACUTE    LEUKEMIA  H    CC 

LYMPHOMA     C    NOW-ACUTE     LEUKEMIA  M/0    CC 

♦  ACUTE    LEJKEMIA    H/0    MAJOR    O.R.  PRJCEOURE    AGE    0-17 

H»FLOPRniIF    DISORO    OR    POORLY    OIFF    NEOPL    M    MAJ    O.R. PROC    M    CC 
MYFLOPROLIF    niSHRD    OR    POORLY    OIFF    NEOPL    M    MAJ    O.R. PROC    W/3    CC 
HrELOPROLIF    OISHRD    OR    POORLY    DIFF    NEOPL    H    OTHER    O.R. PROC 
kAOrOTHERAPY 
CHFMOTHFRAPY  | 

HISTORY    OF    MALIGNANCY    H/0    ENDOSCOPY 

HISTORY     OF     MALIGNANCY     U    ENDOSCOPY 

TTHfR    MYFLOPROLIF    Dl  i    OR    POORlY    DIFF    NEOPL    OIAG    .<  11  H    CC 

OTHER    MYFLOPHOIIF    OIS    OR    POORLY    DIFF    NEOPL    DUG    W/0    CC 

O.R.    PROCEOURF    FOR    I-JFECTIOUS    L    PARASITIC    DISEASES 

jFPI ECFXI A    AGE     >I  ? 

SFPTECEHIA    AGF    0-17 

POSraPFRATI VF     6    POST-TRAUMATi:     INFECTIONS 

FFVFR    OF     UNKNOUN    Hfe I G 1 N    AGE     >17    WITH    CC 

FfVER    OF     UNKNOWN    OK  I G I N    AGE    >17    W/J    CC 


RELATIVE 
WEIGHTS 
3.6480 
1.8267 
1.1571 
1.4127 
.9416 

.2216 
3.5252 

1.5  206 

1.2250 

.7264 

.3441 

1.0145 

1.2115 

.6830 

2.6900 

2.0871 
.9252 

1.5222 
.8085 

1.0407 

2.7146 
1.4499 

.8955 
1.0802 

.4742 

.4919 
.3954 

1.2  385 
.8128 

3.5067 

1.5894 
.9346 
.9743 
.9779 
.6949 


ARITHMETIC 

MEAN    LOS 


10.7 

6.0 


16.4 

7.9 

6.0 

2.4 
7.5 
8.  7 
5.6 
IS. 3 

14.5 

6.6 

11.6 

7.0 


16.5 
9.5 
6.4 

10.6 
3.1 

3.9 
2.7 

10.7 
7.8 

19.9 

10.4 
6.5 
8.5 
7.6 
5.8 


MEDICARE  OATA  HAVE  BEF«(  SJPPlFMESTED  BY  DATA  FROM  MARYLAND  AND  MICHIGAN  FOR  LOW  VILUME  ORGS. 

ORGS  469  ANO  470  CONTAIN  CASES  WHICH  COULD  NOT  BE  ASSIGNED  TO  VALID  ORGS. 

:   GEOMETRIC  MEAN  IS  USfO  ONLY  TO  DETERMINE  PAYMENT  FOR  OUTLIER  ANO  TRANSFER  CASES. 

:   RELATIVE  WEIGHTS  ARE  BASf D  ON  MEOICAkE  PAIItNI  DATA  ANJ  MAY  NOT  d£  APPROPRIATE  FOR  OTHER  PATIENTS. 


GEOMETRIC 

MEAN  LOS 

17.9 

13.3 

8.6 

!•% 

4.2 

3.1 
12.6 
9.1 
«.8 
«.« 

I.T 
S.f 

6.4 

3.9 
11.2 

9,9 
4.6 
T.» 
4.t 

4.9 

12.5 
7.4 
4.2 
7.1 
2*4 

2.9 

2.0 
7.1 

S.l 
14.5 

7.* 
•  9.0 
6.7 
S.9 
4.7 


auTLlEf< 
THRESHOLD 
36 
31 
27 
25 
20 

7 
31 
27 

ZZ 

7 
23 
24 

21 
29 

28 
23 
26 
23 
Zi 

30 
2S 
22 

25 

iO 

13 

e 

25 
23 
32 

25 
21 
25 
^4 
17 


< 
O 


V. 


cr 
n 


a 

OS 

a 
O. 

JO 

« 

B3 

5" 

3 

CD 


TABLE  5 

lisr  OF  OIAGNQSIS  «Fl»TcO  CROUPS  (ORGS),  RELATIVE  WEIGHTIMG  ^ACTORS, 

tEN&TH  HE  STAY  OUILlcR  CUT3EF  P31NTS  JSl3  In  IHl 


ARITHHETIC  AND  GEOMETRIC  MEAN  LENGTH  GF  STAT, 
PRDSPECTIVE  PAfMENT  SYSTEM 


*7» 
«  .-■  / 

♦  <>  J 
«?4 

♦  ?■> 

♦  ?■» 

♦  in 

«B1 

♦  1^ 

All 
A  ^^ 

♦  ^S 

*36 

♦  17 
«18 

«>  H  ] 

4  «  I 
'■*  ■*  ■* 

♦  47 

A«a 

4  SO 


♦  ss 


18 
18 
18 
19 
11 

19 
1=> 
19 
19 
19 

19 
19 

?0 
?0 
?;) 

20 
?0 

?:> 
21 
21 

?\ 

PI 
?l 
?1 

:>  I 


?\ 
21 
21 
?\ 

?l 
?l 
21 
?l 
2\ 


HBO 

MED 

MEO 

SU>«G 

HEO 

MEO 
HEO 
HEO 

MED 

MEO 

MfO 
Hf  0 


VIRAL 
VIRAL 
3THER 
Q.R. 


1  L  I  NF  S  S     A  i.  F      M  7 
ILLNESS    £.    EfVL<    OF    UNKN3WN    3-?  I S I N    ACE    0*17 
INEFCIinuS    t    PARASITIC     OIScAStS    JlAGNGibS 
PRKfcOURE     U    PRINCIPAL     DIAGNOSES    3F     MENTAL     IlLNESS 


SURG 
SU?G 

SURG 
SURi 
SURG 
HE  9 
HEO 


ACUTE     AOJJST    R-ACT     u    0 1  STURBA'^CE  S    3F    PSYCHOSOCIAL    JYSEUNCUJS 

OEPRfcSSIWf     NEll-nSt-S 

NEUROSES    FXCFPT     DEPRESSIVE 

OISDROERS    OF    PERSflKALlTY    f.    IMPULSE    C3NTR3L 

G-i&ANIC    niSTURHANCFS    t    MENTAL    R5TAR0ATI3N 

PSYCHOSES 

CHIL0HQ30    MENTAL     OlSDRQERb 

JIHFR     MFNIAI     niSnSDER     OIAGNDS'S 

ALCIHTL/ORJG    ABUSE     3R    OEPENOENCE,    LEFT    AMA 

a:  C/ORb.     ArtJSF     OR    DEPENDENCE,     DfclOX    3-t    3THER    SYMPT     TRT    -IIH    CC 

AlC/OHUG     ABUSE     HR    OlPENOENCE,     DET3X    38    3rH£R    SYMPT     IRf    •J/3    CC 

ALC/ORUi    OFPENDFNCF    H    RE H AB I L I T A I  I 3N    THERAPY 

ALC/DRUG    OfPENDFNCF,    COMBINED    REHAB    t    DETOX    THERAPY 

NO    LONGER     VAL 10 

SKIN    GRAFTS    FOR     INJURIES 

^QU-^D    DEBRIDEMENTS    FOR    INJURIES 

HAND    PRGCFOURrS    FOR     INJURIES 

OTHER    O.R.    PfinCEOUR&S    EQR    INJURIES    KITH    CC 

3THFR    n.R.     PROCFDURES    FOR     INJjRItS    d/J    CC 

SULliPlE     TRAUMA    AGE     >17    WITH    CC 

MULTIPLE      TRAUMA     A&F     >17    W/0    CC 


?l        MEO       »     MULTIPLE     TRAUMA     Al,F     3-17 


MFD 

MFD 
MF  3 
MtO 

KFD 
MEO 
MFO 
MEO 
MtO 


ALLERGIC  REACTIONS  AGE  >17 
ALLERGIC  REACTinNS  AGE  G-17 
POISONING  6  TOXIC  EFFECTS  OF 
POISONING  C    TOXIC  EFFECTS  3F 


JRJGS 
DRJGS 


AGE 

AGE 


>17 
>17 


.^I  TH  CC 
>i/3    CC 


POISONING  f.  TOXIC  EFFECTS  OF  ORJG 
COMPLICATIONS  OF  TREATMENT  WIIH  CC 
COMPLICATIONS  OF  TREATMENT  >t/Z    CC 
3THER  INJURY.  POISONING  t  IDXIC  EFF  OlA 
OTHER  INJURY.  POISONING  £  IJXIC  EFF  CIA 


AGE  3-17 


WITH 
W/0  i 


CC 


RELATIVE 

HE IGHTS 

.t2^b 

.6274 

1.5333 

2.2176 

•  600* 

.6580 
.6315 
.7  3C5 
.8868 
.9329 

.7134 
.7097 
.A232 
.8149 

.5903 

.9  788 
1.3306 

.0000 
1.7523 
2.2498 

.7185 

1.9213 

1.2169 

.8207 

.5133 

.4  796 

.4703 
.  3470 
.7922 
.4917 

.5907 
.8976 
.5137 
.9067 
.4692 


ARITHMETIC 

MEAN  LOS 
5.5 
^.0 

1  1.^ 

2  1.6 
6,0 

B.3 

8.2 

9.8 

10.6 

13.0 

8.  3 
7.0 
5.C 
8.3 
7.5 

13.6 
1  7.6 

12.9 
15.6 

3.8 
9.9 
6.9 
7.3 

5.0 


3.6 

6.  1 
4.  1 

4.4 

t>.  7 

4.6 
6.8 


♦  «IEOlCA.ff   JATA  HAVE  BEEN  SUPPLEMENTED  8Y  DATA  Fk3M  MARYLAND  AND  MICHIGAN  FOR  LGM  V3LJME  ORGS 

♦  ♦   ORGS  4'j9  As.'J  47J  CONTAIN  CASES  .4HICH  COULD  NOT  BE  ASSIGNED  TJ  VALID  DRGS. 

IS  USED  ONLY  n  DETERMINE  PAYMENT  FOR  OUTLIER  AND  IRANSFER  CASES. 

ARF  BASED  ON  MEDICARE  PATIENT  DATA  AND  MAT  NOT  3£  APPROPRIATE  FOR 


GEOMETRIC 

MEAN  LOS 

A.  A 

3.4 


1  2, 


6.0 
5.6 
6.1 
7.1 
8.8 

5.8 

^.3 

3.2 

5.9 
5.0 

9.1 

13.7 

.0 

7.2 

9.6 

2.4 
5.9 
4.3 
$.3 

3.7 

2.4 
2.7 
2.9 
4.5 

3.0 

3.4 
4.6 
3.3 
4.9 

2.9 


an: 


OUTLIER 

THRESHOLD 
16 
18 

30 
21 

24 
24 
24 

25 

27 

24 
2^ 
20 
24 
23 

2? 

32 

0 
25 

28 

i<t 
24 
22 
23 
1  7 

10 

12 

22 
14 

14 
23 
17 
ZZ 
14 


re 

s. 

re 


Ha. 


Z 


■s. 


c- 


MITE: 


GFRHETRIC    MEAN 
RELATIVE    «tlGHTS 


OTHER    PATIENTS. 


?0 

c 


9 

a. 

50 
re 

00 

c 


o 

CB 


W 


TABLE 


LIST    OF    OI»CNOS!S 


«Fl*TFn    GROUPS     (ORGS),     RELATIVE     WEIGHTING    FACTORS,     ARITHHETIC     AND    GEOMETRIC    MEAN    LENGTH    OF     STAY, 
LFNGTH    OF     STAY    OUTLIER    CUTOFF    P3INTS    USED     IN    THE    PROSPECTIVE    PAYMENT    SYSTEM 


RELATIVE       ARITHMETIC 


»'!'< 

?:• 

«%,' 

^i" 

H£0 

♦  SH 

ii 

SU«G 

*'>9 

22 

SLIKG 

«ftO 

2? 

HFO 

*Sl 

?$ 

SURS 

-s^ 

?  A 

Mta 

<>?>i 

,'  ' 

M6  3 

♦  ^'• 

?  i 

HFO 

hh,S 

?  i 

MEO 

♦  ^l^ 

?  i 

MEO 

♦  ^7 

?  ^ 

H60 

♦  s- 

<l  h  ^ 

♦  7f) 

<•  '  1 

Or> 

SURi 

»  1  ? 

?? 

SURG 

t  1  >, 

!  ? 

♦  7« 

",  * 

»  Ih 

J* 

MtO 

BuRNS,     TRANSFFRREO    TO    ANOTHER    ACUTE     CARE     FACILITY 

t<TtNSIVE    8URNS    W/n    O.R.    PROCEDURE 

MON-£XTtNSl VE    6URMS    rf    SKIN    GRAFT 

N  )N-EHTENS1 VE    BURNS    W    WOUND    DEBRIDEMENT     JR    OTHER    O.R. 

N  1N-EXTENS( VF    BURNS    rt/0    O.R.     PROCEDURE 


pro: 


Q.R.  PfcOC  U  DIAGNOSES  OF  OTHER  CONTACT  <i    HEALTH  SERVICES 

REMA8IL I TATION 

SIGNS  t  SYMPTOMS  M  CC 

SIGNS  t  SYMPTOMS  A/a    CC 

AFTERCARE  W  HISTORY  Or  MALIGNANCY  AS  SECONDARY  DIASNJSIS 

AFTERCARE  W/O  HISTIJRT  OF  MACIGNANCT  AS  SECONDARY  DIAGNOSIS 

OTHER  FACTORS  INFLUENCING  HEAlTH  STATUS 

UNRELATED  OPERATING  ROOM  PROCEDURES 
»♦  PRINCIPAL  DIAGNOSIS  INVAlIO  AS  DISCHARGE  DIAGNOSIS 
•  ♦  J'<&ROJPABlF 

3ILATERAL  OR  MULTIPLE  MAJOR  JOINT  PROCS  OF  LOWER  EXTRFMITY 
FXTENSIVE  BURNS  W  O.R.  PROCEDURE 

ACUTE  LEUKEMIA  w/fl  MAJOR  O.R.  PROCEDURE  AGE  >\1 
RESPIRATORY  SYSTEM  DIAGNOSIS  NiTH  TRACHEOSTOMY 
KtSPISATORY  SYSTEM  DIAGNOSIS  *  I T H  VENTILATOR  SUPPORT 


WEIGHTS 
1.9811 
2.5317 
3.7113 
1.7964 
1.0*95 


MEAN  LOS 


.7198 

1.7517 

.7633 

.3172 

.5383 
.♦723 

2.*679 

.0000 
.0  000 


*.0  896 
10.7296 

2.7107 
11.8772 

3.1757 


iO. 

8. 
22. 
1*. 

9. 


18.  3 
7.0 
♦  .5 
2.Z 

5.0 

6.8 

15.^ 


20.7 
29.6 
U.8 
♦  2.9 

12.8 


♦  MFniCARE     JATA     HAVE     9EFN    SUPPLEMENTED    BY    DATA    FROM    MARYLAND    AND    MICHIGAN    FOR    LOW    VOLUME     ORGS. 

♦•       ORGS    469    ANJ    *7D    CONTAIN    CASES    WHICH    COULD    NOT     8t     ASSIGNED    TO    VALID    DRGS. 

N.II^:        GEUMFT-<i:    MEAN     IS    USED    ONLY     TO    DtTERMIME     PAYMENT     FOR    OUTLIER     AND    TRANSFER    CASES. 

NfllF:        RFitTI^f     -cIGHTS    ARF     BASFO    ON    MEDICARE     PATIENT     DATA    AND    MAY    NOT     BE     APPROPRIATE    FOR    OTHER    PATIENTS. 


iEOHETRlC 

MEAN    LOS 

4.6 

4.1 

16.1 

10. 0 

2.^ 

13.7 
».3 
3.« 
1.8 

2.8 
2.9 

«.9 

.0 
.0 

18.  1 
1  7.1 

a.  3 

33.3 
8.8 


OUTLIER 

THRESHOLD 

23 

34 
2S 
24 

17 
32 

^3 

15 
6 

20 
21 

2  3 
& 
0 

ib 
35 
26 
b\ 
27 


a. 


pa 


< 
o 


= 

a. 

■< 

n 
■a 

(T 
3 
cr 
n 


CO 
09 


JO 

OB 

03 

3 
O. 

50 
n 

OQ 

c_ 

Oi 

o 

3 

09 


Okt> 


001 
002 
00  i 
00<r 
005 
006 
OOT 

ooa 

009 
010 

oil 

012 
013 

oiv 

015 
016 
017 
Ole 
019 
020 
021 
022 
021 
02  It 
025 
C26 
027 
023 
029 
031 
032 
03V 
Vi'i 
L  Jo 

037 
038 

039 
0«fO 
0*1 
0<»2 

043 

0*5 
046 
0<f7 
0*9 
050 
051 
052 
053 
05* 


IA3L5  T^-  ''FTICABP  PSOSPECTI^E  PAYHENT  SYSTEM 
SCLFCTto  PfftCfsriLE  LEfWiTHS  OF  STAY 
FY86  MEOPAR  UPDATE  0697  GROUPER  V*.0 


>02l 


0ISCMAR(i?3 

■«  -15  > 
t 

*2aii 

51124 
3*94 

7**i 

?55i 
212J 

2051*^ 

4  IOC 9 
SVo6 

il'"-'>* 
1  5.'il-9 

20916 
5*1 
602 
&7* 

5  V  i  3 1 
1  SI  ^l 

<.7 

,'•.78 

l3o*S 

99  3 

V70? 

1S39 

2^9'-! 
?'~b26 

3il8 

7^53 

I 

2 '♦^7  7 

176 

2501 

*12C 

'.03'r 

'.'i67 

'58': 

126 

<»6T2 


A^ITHHt TIC 

ME  AS    LU5 

1  9.1 
Id. 6 
12.0 
I  7.3 
3.3 
2.8 
1  b.3 
*.7 
I  1.6 
10.7 
b.8 
10.7 
10. 0 
IC.9 
5.6 
9.5 
6.5 
8.0 
5.S 
11.3 
^.3 
5.9 
T.l 
6.7 
*.6 
i,t> 
9.6 
7.6 
*.* 
5.2 
3.L 
8.2 
5,9 
3.7 
*.* 
3.1 
2.  1 
2.7 
5.0 
3.2 
*.6 
6.9 
*.* 
5.9 
3.6 
15.9 
3.6 
3.1 
*.6 
i.h 
J.C 


I'TH 
PERCENTILE 


?STH 
PERCENTIL 


50TH 
PERCENTILE 

1 
1 


75TH 
PERCENTILE 

23 
23 
15 
21 
IC 

3 
16 

5 
13 
13 

8 
12 
12 
1  3 

7 
U 

S 


90TH 
PERCENTILE 

37 
38 
19 
3* 
15 
5 
33 
10 
23 
22 
I* 
19 
18 
20 
10 
17 
II 
15 
II 
22 
17 
11 
1* 
13 
9 
7 
22 
16 
9 
10 
6 
16 
11 
6 
9 
6 
3 
5 
5 
6 
9 
12 
8 
12 
8 
29 
6 
5 
8 
7 
3 


C 
(5 


X 

K 
a' 


z 

o 


OS 


re 


■a 
re 
3 

cr 
re 


oc 


73 
c_ 
re 

b; 
a 
o. 

JO 

re 

!» 

C 


o 

3 

03 


^ 


cn 


TAate  7a-  MEOICARE  PROS>»ECTIVE  fAYIieUT  SYSTEM 
SELECTED  PERCENTILE  LEN6TMS  OF  STAY 
FY86  MEOPAR  UPDATE  0687  SROUPER  ¥4,0 


s 


ORS 


055 
056 
057 
059 

061 

0  6^ 
06} 
C6<> 
065 
066 
OoT 
068 
069 
OTC 
071 
072 
073 

0  7* 
C75 
07j> 
077 
078 
079 
080 

oai 
oaa 

08. i 

085 
086 
087 
088 
089 
0-JO 
091 
092 
093 
09<. 
095 
096 
097 
C98 
0^9 

1  ;C 
lOl 
IC2 
103 
10<» 
105 
106 
lOT 


SU1BCR 

ARITH^eriC 

1 SCH4«„f S 

•*PAN    LOS 

11177 

2.6 

^190 

2.5 

775 

5.5 

i71 

2.3 

^77 

4.5 

I 

1.3 

*.535 

7.7 

7316 

8.7 

333^d 

*.3 

11*53 

K.l 

396 

6.0 

25^U 

6.0 

3^'^3 

*.5 

2<» 

*.o 

1<»2 

*.7 

91  7 

5.0 

967? 

5.9 

I 

l.O 

?9-»^6 

15.6 

1  ?*6« 

17.6 

.'9<,l 

7.6 

2^?7C 

IC.S 

93i?C2 

12.7 

a6'.6 

9.6 

n 

9.5 

9559* 

9.* 

9^9? 

9.1 

615 

*.9 

1'1263 

8.8 

953 

6.0 

71  391 

9.5 

163637 

8.3 

3'.6759 

8.9 

l6r?S 

6.* 

31 

6.3 

1?635 

8.7 

1055 

6.1 

9CV7 

9.6 

7:8 

6.2 

2CC35'» 

7.2 

2  3'>°,^ 

5.6 

16 

3.7 

»'^:23 

5.* 

5356 

3.9 

26'.^7 

7.0 

22d5 

*.5 

57 

31.6 

•^JS^ 

21.0 

9S*^ 

16.* 

«.1396 

16.6 

3*1*2 

13.1 

lOTM 
PERCENTILE 


25TM 
PERCENTILE 


1 
19 


50TH 
PERCENTILE 

2 

2 


1 
I 

10 

11 

9 


10 


75TH 
PERCENTILE 

S 
3 

« 
2 

5 
1 

* 
10 

5 
S 
T 
7 
6 
6 
6 
« 
T 
1 

19 

21 

10 
13 
15 
II 
13 
12 
10 

6 
II 

S 
11 
10 

11 

8 

7 

U 

8 

12 

8 

* 

T 

6 
39 
25 
18 
19 
14 


90TH 
PERCENTILE 

5 
13 

* 
11 

1 
17 
19 

8 

7 
12 
10 

8 

8 

8 

9 
12 

1 
28 
37 
15 
18 
24 
18 
16 
19 
15 

9 
17 
12 
IS 
15 
16 
11 

9 
16 
1  1 
19 
11 
12 
10 

5 
10 

7 
13 

9 
61 
35 
29 
26 
21 


a 


< 
o 


X 


3 

cr 


CD 


30 

c_ 
rs 

OS 

a 

3 
Cu 

w 

re 

00 

c 


o 

OS 


TAHLF  7a-  HFDICARe  Pi^OSPtCTrvf  PAYMFNT  SYSTEM 
SfLECTFO  PFRCtNTILf  LENGTHS  OF  STAY 
FY^«,    HFTPAR     UPOATE     0687     vjROjppr     V^.Q 


Oft& 


NUMbFrR 
OlSCHAKbES 


Mt-AN    L.OS 


1  -  r  H 
PERCf NTILf 


?ST-t 
PFRCFNT ILf 


SOTH 
>  f  ^  C  E  N  T  I  L  (: 


7',TM 
'F-iCf  NTILE 


QOTH 
PERCENTILE 


108 
109 

no 
111 
iia 

113 

11* 

115 
116 
117 
lid 

ll«> 

120 

121 

122 

123 

12<t 

12^ 

126 

127 

128 

129 

130 

131 

132 

133 

13* 

135 

136 

137 

138 

139 

l*C 

1*1 

1*2 

1*3 

I** 

1*5 

1*6 

1*7 

1*8 

1*9 

150 

151 

152 

153 

15* 

155 

156 

157 

158 


13*2 
6511 

6<»*09 

7527 

08235 

29917 

8*93 

7205 

53253 

*301 

fl292 

*817 

20^*2 

122179 

132762 

691*1 

^7^,27 

8989fi 

J28* 

5000 7C 

38392 

9693 

8125* 

IIS*C 

J627* 

3871 

**673 

957? 

885 

1 

21**89 

2C251 

36C863 

95ol8 

9?r3 

*  jrz8 

10636 

2CC97 

1826 

12*30* 

975* 
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i:CHNICAL  NOTE:   T^.e  V4  .  C  GROUPER  software  used  to  assign  FY  1986  cases  to  DRGs  is  based  or.  the  DSC 
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Appendix  A — Regulatory  Impact 
Analysis 

A.  Introductum 

Executive  Order  (E.O.)  12291  requires 
us  to  prepare  and  publish  a  find! 
regulatory  impact  analysis  for  any 
regulation  that  meets  one  of  the  E.O. 
criteria  for  a  "major  rule";  that  is,  that 
would  be  likely  to  result  in:  an  annual 
effect  on  the  economy  of  SlOO  million  or 
more;  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  In  addition,  we  generally 
prepare  a  final  regulatory  flexibility 
analysis  that  is  consistent  with  the 
Regulatory  Flexibility  Act  (RF.A)  (5 
U.S.C^  601  through  612).  unless  the 
Secretary  certifies  that  a  regulation  will 
not  have  a  significant  economic  impact 
on  a  substantia!  number  of  small 
entities.  For  purposes  of  the  RFA,  we 
treat  all  hospitals  as  small  entities.  As 
we  noted  in  the  June  10  proposed  rule,  it 
is  clear  that  these  changes  will  affect  a 
substantial  number  of  hospitals  and  the 
effects  on  some  will  be  significant. 
Therefore,  the  discussion  below,  in 
combination  with  the  rest  of  this  final 
rule,  constitutes  a  combined  regulatory 
impact  analysis  and  regulatory 
flexibility  analysis  in  accordance  with 
E.O.  12291  and'the  RFA.  It  includes  our 
responses  to  comments  received  on  the 
initial  analysis  published  June  10, 1987 
at  52  FR  22155. 

B.  Hospitals  Included  In  and  Excluded 
From  the  Prospective  Payment  System 

With  the  enactment  of  section  9304  of 
Pub.  L.  99-509.  which  added  section 
1886(d](9]  to  the  Act.  the  58  acute  care 
hospitals  located  in  urban  and  rural 
areas  of  Puerto  Rico  will  be  included  in 
with  the  approximately  5.700  hospitals 
that  are  already  operating  under  the 
prospective  payment  system,  effective 
with  discharges  on  or  after  October  1, 
1987.  Also,  effective  with  cost  reporting 
periods  beginning  on  or  after  October  1, 
1987,  alcohol/drug  hospitals  and  units 
that  have  been  excluded  from  the 
prospective  payment  system  under 
§  412.22(cl  or  §"§412  25  and  412.32. 
respectively,  of  the  regulations  will 
begin  receiving  Medicare  prospective 
payment.  Twenty  two  hospitals  and  347 
units  will  be  affected  by  this  provision. 
Only  170  hospitals  remain  excluded 
from  the  prospective  payment  system 
under  sections  1814(b)(3)  and  1886(c)  of 


the  Act  (Maryland  and  New  jersey)  or 
as  part  of  demonstration  projects  (the 
Rochester  region  of  New  York  State). 

As  of  March  31. 1987.  769  Medicare 
hospitals  were  excluded  from  the 
prospective  payment  system  and 
continued  to  be  paid  on  the  basis  of 
reasonable  cost  reimbursement,  subject 
to  limits  on  the  rate  of  their  cost 
increases  for  FY  1988.  These  hospitals 
include  psychiatric,  rehabilitation,  long- 
term  care,  and  children's  hospitals 
.-Another  1,419  psychiatric  and 
rehabilitation  units  in  hospitals  subject 
to  the  prospective  payment  system  are 
excluded  from  prospective  payment  as 
of  the  same  date.  These  units,  too,  are 
paid  on  the  basis  of  reasonable  cost 
reimbursement,  subject  to  limits  on  the 
rate  of  their  cost  increases. 

More  than  400  hospitals  are  being 
paid  on  various  special  bases  under  the 
prospective  payment  system,  as 
required  by  statute.  They  include 
hospitals  accorded  special  treatment  as 
described  in  our  regulations  at  42  CFR 
Part  412,  Subpart  G.  such  as:  sole 
community  hospitals:  cancer  treatment 
and  research  hospitals  that  meet  certain 
conditions;  and  rural  referral  centers. 

C,  Inclusion  of  Puerto  Rico  Hospitals 
Under  the  Prospective  Payment  System 

Using  the  best  data  available,  we 
have  computed  the  estimated  difference 
between  payments  to  Puerto  Rico 
hospitals  under  the  rules  now  in  effect 
(§  413.40)  and  under  the  prospective 
payment  methodology  prescribed  in  the 
Act.  We  estimate  the  combined  effect  on 
all  Puerto  Rico  hospitals  of 
implementing  prospective  payments  will 
be  an  average  payment  increase  of  5.7 
percent  over  projected  payments  under 
the  present  payment  provisions. 

In  computing  this  impact,  we  took  into 
account  an  estimate  of  payments  for 
indirect  medical  education  costs  and 
payments  to  disproportionate  share 
hospitals.  To  simulate  projected 
payments  under  the  present  regulations 
(that  is,  under  the  reasonable  cost 
reimbursement  system),  we  used  FY 
1988  target  payment  amounts  as  an 
approximation  of  actual  payments. 
Under  payment  provisions  in  effect  now. 
hospitals  may  receive  their  actual 
reasonable  costs  up  to  the  target 
amount,  plus  incentive  payments  if  their 
actual  costs  are  less  than  their  target 
amount.  Using  the  target  amount  as  a 
proxy  for  actual  payments  may  thus 
result  in  a  slight  understatement  of  the 
increase  Puerto  Rico  hospitals  may 
receive  under  this  proposal. 


D.  Inclusion  of  Alcohol  and  Drug  Abuse 
Treatment  Hospitals  Under  the 
Prospective  Payment  System 

The  exclusion  of  alcohol/drug 
treatment  facilities  from  the  prospective 
payment  system  is  scheduled  to  end 
effective  with  cost  reporting  periods 
beginning  on  or  after  October  1,  1987. 
We  have  not  extended  the  exclusion 
beyond  that  date.  On  the  basis  of  our 
research  and  that  of  the  Alcohol.  Drug 
Abuse  and  Mental  Health 
Administration  (ADAMHA).  we  have 
redefined  four  of  the  five  DRGs  into 
which  alcohol  or  drug  abuse  cases  fall 
(see  the  final  notice  on  the  DRG 
classification  system  published 
elsewhere  in  this  issue  of  the  Federal 
Register),  and  we  believe  that  the 
reconfigured  DRGs  and  the  recalibrated 
weights  will  result  in  equitable 
payments  for  alcohol/drug  related 
services  to  Medicare  beneficiaries. 

As  of  March  31, 1987,  there  were  22 
alcohol/drug  hospitals  and  347  alcohol/ 
drug  units  located  within  hospitals 
already  subject  to  the  prospective 
payment  system.  These  hospitals  and 
units  will  begin  receiving  prospective 
payments  for  discharges  occurring 
during  cost  reporting  periods  beginning 
on  or  after  October  1. 1987.  Because  our 
cost  data  for  these  hospitals  and  units 
were  incomplete  at  the  time  of  the 
proposed  rule,  we  were  unable  to 
quantify  the  payment  impact  of  our 
proposal  on  these  facilities. 

Commenters  on  the  proposed 
regulations  for  FY  1988  cited  the  lack  of 
an  impact  analysis  of  including  currently 
exempt  alcohol/drug  abuse  hospitals 
and  units  in  the  prospective  payment 
system  beginning  October  1, 1987.  The 
comment  was  that  such  a  study  should 
be  conducted  before  any  action  was 
taken  to  end  the  exclusion.  We  stated  in 
the  June  10. 1987  Federal  Register  that 
"because  our  cost  data  for  these 
hospitals  and  units  are  incomplete,  we 
are  unable  to  quantify  the  payment 
impact  of  our  proposal  on  these 
facilities,"  In  response  to  comments,  we 
are  now  including  such  an  impact 
analysis.  The  analysis  was 
accomplished  using  data  from  the 
Hospital  Cost  Report  Information 
System  (HCRIS)  on  alcohol/drug  abuse 
hospitals/units  for  FY  1985  and  FY  1986. 

We  estimated  what  payment  to  these 
hospitals  would  be  for  FY  1988  under 
reasonable  cost  reimbursement,  subject 
to  the  rate-of-increase  limits,  and  then 
compared  these  estimates  to  what  we 
estimate  payment  would  be  under  the 
prospective  payment  system  for  FY  1988. 
The  analysis  shows  that,  among  216 
alcohol/drug  abuse  hospitals  and  units 
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(we  excluded  22  hospitals/units  with 
costs  in  excess  of  S7000  per  case  or  less 
than  SlOOO  per  case)  for  which 
information  was  available  in  our  data 
base,  estimated  prospective  payment 
system  payments  per  case  in  FY  1988 
would  be  approximately  13  percent  less 
than  estimated  payments  per  case  under 
the  reasonable  cost  reimbursement 
methodology.  We  estimate  the  total 
impact  of  this  change  to  be  a  reduction 
in  payments  of  $8  million,  or  an  average 
of  $33,600  per  hospital  or  unit. 

In  many  ways,  the  results  of  the 
impact  analysis  must  be  interpreted 
with  cHution.  As  we  indicated  in  the 
June  10,  1987  Federal  Register,  we 
continue  to  believe  our  data  are 
incomplete,  and  thus  the  results  of  the 
analysis  must  be  viewed  with  the 
following  points  in  mind. 

•  We  believe  that  it  is  inappropriate 
to  draw  firm  conclusions  from 
comparing  estimates  of  payment  under 
reasonable  cost  with  estimates  of 
prospective  payments.  This  is  because 
hospitals  under  the  reason-able  cost 
system  do  not  have  the  same  incentives 
for  efficiency  and  productivity  as 
hospitals  under  the  prospective  payment 
system.  Data  indicating  reductions  in 
length  of  stay  since  the  inception  of  the 
prospective  payment  system 
demonstrate  that  the  system  does  have 
an  impact  on  hospital  behavior.  Once 
the  currently  excluded  alcohol/drug 
hospitals  and  units  are  subject  to  the 
prospective  payment  system,  we  expect 
them  to  respond  similarly  to  the 
system's  incentives  by  increasing  their 
efficiency  and  productivity,  while  still 
continuing  to  provide  high  quality  care 
to  Medicare  beneficiaries. 

•  The  case-mix  indexes  used  to 
estimate  prospective  payments  are  those 
derived  form  FT  1985  discharges  in  our 
alf.ohol/drug  DRG  studv  file  (the 
MFJJPAR  file  for  FY  1985  updated 
through  September  1986),  grouped  in 
accordance  with  the  DRG  definitions 
that  will  i>e  in  effect  for  FY  19H8  and  the 
final  relative  weights  published  in  Table 
5  of  the  Addendum  to  this  notice.  The 
distribution  of  a  hospital's  or  unit's 
alcohol, 'drug  cases  in  FY  1988  may  be 
very  different  from  that  in  FY  198.5: 
however,  we  can  neither  project  those 
differences  nor  reflect  them,  m  this 
impact  analysis. 

•  Certain  crucial  data  items  are 
missing  from  the  HCRIS  files  for  some 
hospitals  and  units.  For  example,  we  are 
m.issing  such  key  data  as  the  target 
amounts  and  the  aggregate 
reimbursement  that  would  be  permitted 
under  §  413.40.  Where  such  data  are 
missing,  we  have  no  choice  but  to 
assume  that  a  hospital  or  unit  is 
reimbursed  its  actual  inpatient  operating 


costs,  even  though  the  target  ceiling 
amount  might  be  less.  As  a  result,  our 
estimate  of  hospitals'  payments  under 
the  present  system  may  be  overstated 

•  There  are,  however,  circumstances 
when  the  lack  of  a  target  amount  on  the 
file  is  appropriate.  New  hospitals  are 
exempt  from  the  §  413.40  limits  for  up  to 
three  years.  This  exemption  historically 
has  been  provided  because  new 
hospitals  tend  to  experience  high  start- 
up costs  and  relatively  low  utilization  as 
they  establish  themselves  within  a 
community.  The  same  phenomena  may 
occur  in  newly  established  units,  but 
they  are  not  similarly  exempt  from  the 
limits.  Hence,  their  target  amounts, 
which  are  based  on  their  actual  costs 
during  their  first  year  of  operation  as  a 
unit  excluded  from  the  prospective 
payment  system,  may  reflect  the 
combined  effects  of  high  start-up  costs 
and  lower-than-average  utilization  with 
no  constraining  effects  from  the  S  413.40 
limits  to  which  they  are  subsequently 
subject 

We  assume  that  hospitals  and  units 
with  target  amounts  reflected  in  our 
data  base  have  been  in  oi)eration  longer 
than  hospitals  and  units  without  target 
amounts  and  have  responded  to  the 
§  413.40  limits  by  constraining  their 
coats  so  as  to  remain  under  the  target 
limits.  Conversely,  we  assume  that 
hospitals  and  units  without  reported 
target  amounts  have  been  more  recently 
established  and.  during  their  first  year  of 
operation  as  excluded  units,  had 
incentives  to  increase  their  costs  so  as 
to  ensure  a  high  target  amount  for  future 
years. 

In  fact,  when  one  compares  the 
average  operating  cost  per  case  of  those 
alcohol/drug  hospitals  and  units  with 
established  target  amounts  to  the 
average  operating  cost  per  case  of  those 
alcohol/drug  hospitals  and  units  without 
established  target  amounts,  the  latter 
group  appears  to  have  costs  per  case 
about  20  percent  higher  than  the  cost  per 
case  of  the  forrner  group.  This  supports 
our  hypothe.sis  that  the  high  cost  of 
many  of  the  hospitals  and  units  in  the 
analysis  is  a  temporary  phenomenon, 
occurring  in  the  absence  of  virtually  any 
limitations  on  their  costs.  Thus,  we 
would  expect  differences  between 
actual  costs  in  FY  1988  and  payments 
under  the  prospective  payment  system 
to  be  smaller  than  what  we  have 
estimated. 

•  Some  of  the  cost  data  are  not 
audited  to  date.  In  general,  use  of 
unaudited  data  tends  to  produce  higher 
estim.ates  of  costs  than  audited  data. 
However,  we  applied  no  audit 
adjustment.  Consequently,  our  estimates 
of  reasonable  cost  reimbursement  in  FY 


1988  would  likely  be  lower  if  completely 
audited  data  were  used. 

Comment:  One  commenter 
recommended,  if  an  impact  analysis 
indicated  that  the  alcohol/drug  hospitals 
and  units  would  receive  lower  payments 
under  the  prospective  payment  system 
than  under  cost  reimbursement,  that 
these  hospitals  and  units  be  held 
harmless  for  at  least  their  First  year 
under  the  prospective  payment  system. 

Response:  While  our  impact  analysis 
projects  that  prospective  payments  to 
alcohol/drug  hospitals  and  units  will 
decline  relative  to  projected  payments 
under  cost  reimbursement  such  an 
effect  is  not  unlike  that  which  would 
have  been  estimated  for  some  groups  of 
general  hospitals,  had  they  moved 
immediately  from  cost  reimbursement  to 
fully  national  rates  under  the 
prospective  payment  system.  However. 
a  four-year  phasse-in  to  full  national 
rates  has  afforded  those  hospitals  the 
opportunity  to  make  adjustments  to  their 
operations  so  as  to  bring  their  costs  in 
line  with  Medicare's  prospective 
payments.  The  alcohol/drug  hospitals 
and  units,  on  the  other  hand,  were 
granted  an  exclusion  of  up  to  four  years 
during  which  we  have  conducted 
extensive  analyses  so  as  to  refine  the 
alcohol/drug  DRG  classifications.  We 
believe  that  like  the  transition  of  short- 
stay  hospitals  to  fiill  national  rates,  the 
exclusion  of  alcohol/drug  hospitals  and 
units  has  afforded  them  the  opportunity 
to  achieve  productivity  gains,  improve 
practice  patterns,  and  otherwise  adjust 
their  operations  in  light  of  the 
prospective  payment  rates  to  which  they 
would  be  subject  once  the  exclusion 
ended.  In  addition,  we  are  concerned 
that  a  hold  harmless  provision  as 
suggested  by  the  commenter  is 
tantamount  to  extending  the  exclusion 
for  one  more  year  for  those  alcohol/drug 
hospitals  and  units  with  costs  in  excess 
of  their  prospective  payments  while 
increasing  incentive  payments  for  those 
hospitals  and  units  with  costs  below 
their  prospective  payments.  Such  a 
provision  could  result  in  increased 
Medicare  expenditures  compared  to 
simply  extending  the  exclusion.  For 
these  reasons,  we  do  not  believe  that 
either  a  hold  harmless  provision  or  a 
separate  phase-in  of  alcohol/drug 
hospitals  and  units  is  necessary  or 
appropriate. 

E.  Impact  on  Excluded  Hospitals  aad 

Units 

As  noted  above,  769  Medicare 
hospitals  and  1,419  units  in  hospitals 
included  in  the  prospective  payment 
system  currently  are  paid  on  a 
reasonable  cost  basis  subject  to  the 
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rate-of-increase  ceiling  requirement  of 
§  413.40.  For  cost  reporting  periods 
beginning  in  FY  1988,  these  hospitals 
would  have  their  individual  target 
amounts  increased  by  the  same  factor 
used  to  update  the  prospective  payment 
rate  effective  for  FY  1988.  This  factor  is 
equal  to  the  projected  increase  in  the 
hospital  market  basket  less  two  percent, 
or  an  increase  of  2.7  percent. 

As  noted  in  the  proposed  rule,  the 
effect  this  change  will  have  on  affected 
hospitals  and  units  will  vary  depending 
on  each  ones  existing  relationship  of 
costs  per  discharge  to  its  target  amount, 
and  the  relative  gains  in  productivity 
(efficiency)  the  hospital  or  unit  is  able  to 
achieve.  For  hospitals  and  units  that 
incur  per  discharge  costs  lower  than 
their  target  amounts,  the  primary  impact 
will  be  to  affect  the  level  of  additional 
payments  made  under  §413,40(c),  A 
hospital  may  receive  additional 
incentive  payments  for  incurring  costs 
that  are  less  than  its  target  amount,  but 
may  not  receive  payments  for  costs  that 
exceed  the  target  amount.  In  general,  we 
expect  the  inceased  ceiling  on  payments 
to  maintain  existing  incentives  for 
economy  and  efficiency  experienced  by 
excluded  hospitals  and  units, 

F.  Sole  Community  Hospitals  and  Rural 
Rpferral  Centers 

At  present,  about  360  hospitals  are 
receiving  payments  under  §  412,92  based 
on  their  status  as  sole  community 
hospitals.  Four  of  these  hospitals  have 
received  adjustments  to  their  payment 
rates  as  a  result  of  decreases  in 
discharges  of  five  percent  or  greater. 
Since  the  changes  we  are  making  to 
§  412.92  are  relatively  minor,  and  will 
not  affect  our  basic  policies  regarding 


sole  community  hospitals,  we  expect  no 
impact  on  these  providers. 

We  are  not  making  major  changes  to 
J  412.96  concerning  either  the  qualifying 
criteria  or  payments  to  rural  referral 
centers.  Yet  because  we  are  updating 
the  discharge  and  case-mix  criteria, 
some  of  the  186  hospitals  that  now  meet 
these  criteria  may  not  meet  the  new 
ones,  while  other  hospitals  that  cannot 
qualify  under  the  present  criteria  may 
qualify  under  the  new  cnteria.  Because 
we  lack  data  on  total  discharges,  we  do 
not  know  how  many  hospitals  will 
either  fail  or  meet  the  updated  criteria. 
Based  on  previous  experience,  the 
number  of  hospitals  affected  Pither  way 
is  small. 

G.  Analysjs  of  the  Quantifiable  Impact 
of  Proposed  Changes  Affecting  Rates 
and  Payment  Amounts 

1,  Basis  and  Methodology  of  Estimates 

The  data  used  in  developing  the 
quantitative  estimates  of  changes  in 
payments  in  Table  I.  below,  are  taken 
from  FY  1986  billing  data  and  hospital- 
specific  data  for  F\'  1984,  As  in  previous 
analyses,  we  compare  the  estimated 
effects  of  changes  for  FY  1988  to  our 
estimate  of  the  payment  amounts  m 
effect  for  FV'  1987." 

We  have  treated  all  hospitals  in  our 
database  as  if  they  had  the  same  cost 
reporting  period;  that  is,  a  cost  reporting 
period  coinciding  with  the  Federal  fiscal 
year.  Our  model  does  not  take  into 
account  any  prospective  behavioral 
changes  in  response  to  these  changes. 

The  tables  and  the  discussion  that 
follow  reflect  our  best  effort  to  identify 
and  quantify  the  effects  of  the  changes 
being  effected  through  this  document.  It 


must  be  emphasized  however,  that  as  a 
result  of  gaps  in  our  data,  we  are  unable 
to  quantify  some  of  the  effects. 
.Nevertheless,  we  have  attempted  to 
improve  the  accuracy  and  completeness 
of  our  data  One  such  improvement  in 
the  quality  of  our  data  is  the 
reclassification  of  155  teaching  hospitals 
that  had  been  erroniously  classified  as 
non-teachmg  hospitals. 

The  analysis  that  follows  examines 
each  of  the  payment  changes  separately. 
That  18.  all  variables  except  those 
associated  with  the  provision  under 
examination  were  held  constant  so  as  to 
display  the  effects  of  each  provision 
compared  to  baseline  provisions.  Thus, 
m  each  of  columns  1  through  4,  we  are 
comparing  estimated  Pi'  1987  pajments 
with  the  payments  that  would  result  if 
only  the  specified  change  were  made. 
[This  table  has  fewer  columns  than  the 
similar  table  in  the  proposed  rule 
because  we  are  not  making  the 
proposed  changes  m  outlier  pavments, 
which  were  reflected  in  column  5  of  the 
proposed  rule's  table.)  The  final  column 
(5)  displays  the  combined  effects  of  all 
the  previous  analyses,  as  well  as 
reflecting  the  FY  1988  update  factor 
(which,  giving  a  2  7  percent  increase 
across  the  board,  generally  has  a  larger 
effect  than  all  other  changes  combined). 
the  budget  neutrality  factor  and  the 
payment  adjustment  for  rural  referral 
centers.  Also,  the  combined  effects 
column  captures  and  reflects  certain 
interactive  effects  that  do  not  present 
themselves  in  the  analysis  of  the 
individual  provisions.  This  last  column 
is  the  only  one  in  which  the  effects  of 
simulated  FY  1988  payments  are 
reflected, 
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Table  I  -  continued 
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2/   Columns  1  through  4  compare  payments  incorporating  each  of  the  specified  Ft 
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2.  Summary  of  Statutory  and  Wage 
Index  Changes 

Columns  1  through  3  of  Table  I 
indicate  the  estimated  percent  change  in 
payments  that  would  result  from  each  of 
three  statutory  changes:  transition  to  a 
100  percent  national  Federal  rate; 
calculation  of  the  average  standardized 
amounts  on  a  discharge-weighted  basis 
rather  than  on  a  hospital-weighted 
basis:  and  the  required  annual 
recalibration  of  DRG  weights.  Since  the 
statutory  update  of  2.7  percent  has  an 
across-the-board  effect  on  all  hospitals, 
it  is  not  shown  in  a  separate  column,  but 
is  merely  added  into  the  combined 
effects  shown  in  column  5. 

Our  analysis  of  the  statutorily 
mandated  changes  remains  essentially 
the  same  as  the  one  we  presented  in  the 
proposed  rule.  The  only  changes  in  the 
final  analysis  are  the  result  of 
imporivements  in  the  data. 

Column  4  of  Table  I  shows  the 
estimated  effects  of  changes  to  the  wage 
index,  which  are  described  in  section  111 
of  the  preamble.  Since  we  have  not 
altered  our  policy  from  what  we 
proposed,  the  only  changes  reflected  In 
the  final  analysis  are  the  result  of 
improvements  to  the  wage  index  data 
base  that  we  have  made  since 
publication  of  the  proposed  rule. 


3.  Combined  Effects 


In  the  last  column  of  Table  I  (column 
5)  we  display  the  combined  effects  of 
the  previous  four  columns  plus  the  effect 
of  the  statutorily  mandated  update 
factor  of  2.7  percent.  This  column  is  the 
only  one  in  which  simulated  FY  1988 
payments  are  compared  to  estimated  FY 
1987  payments. 

We  must  point  out  that  there  are 
interactions  that  result  from  the 
combining  of  the  various  separate 
provisions  analyzed  in  the  previous 
columns  and  which  we  are  unable  to 
isolate.  Thus,  the  values  appearing  in 
column  5  do  not  represent  merely  the 
additive  effects  of  the  previous  columns 
plus  the  update  factor  and  the  reduction 
in  the  rates  for  rural  referral  centers. 
Note  that,  generally,  the  largest  changes 
(other  than  those  attributable  to  the 
(update  factor)  are  attributable  to  the 
statutory  change  to  a  100  percent 
national  Federal  rate. 

The  greatest  change  between  the  final 
and  initial  analyses  can  be  attributed  to 
the  retention  of  the  present  policy  on 
outlier  payments.  As  a  result  of 
maintaining  the  present  policy,  only 
urban  result,  only  urban  hospitals  in  the 
East  North  Central  region  are  projected 
to  have  payment  reductions,  largely  as 
the  result  of  the  statutory  transition  to  a 
100  percent  Federal  payment  rate. 


Overall,  our  analysis  shows  changes 
in  payment  policy  will  increase  hospital 
payments  by  about  3.1  percent.  Urban 
hospitals  will  receive  an  average 
increase  of  about  2.7  percent,  while  rural 
hospitals  will  receive,  on  average,  a  4.8 
percent  increase.  Rural  hospitals  in  the 
East  South  Central  region  are  projected 
to  receive  the  largest  increase  of  7.2 
percent.  The  biggest  drop  in  payments  is 
projected  for  urban  hospitals  in  the  East 
North  Central  region.  On  average,  they 
will  receive  payment  reductions  of 
about  1.3  percent.  Among  groups  of 
hospitals,  rural  disproportionate  share 
hospitals  and  rural  hospitals  with  fewer 
than  50  beds  are  projected  to  receive  the 
largest  percentage  increases,  of  8.5  and 
7.6  percent,  respectively.  Large  urban 
hospitals  with  over  685  beds  are 
expected  to  receive  the  smallest 
percentage  increase  of  two  percent, 

Table  II  presents  the  projected  FY 
1988  average  payments  per  case  for 
urban  and  rural  hospitals  and  for  the 
different  categories  of  hospitals  shown 
in  Table  I.  and  compares  them  with  the 
average  estimated  per  case  payments 
for  FY  1987.  As  such,  this  table  presents 
in  terms  of  the  average  dollar  amounts 
paid  per  discharge  the  combined  effects 
of  the  proposed  changes  presented  in 
Table  1.  That  is,  the  percentage  change 
in  average  payments  from  h'Y  1987  to  FY 
1988  equals  the  percentage  changes 
shown  in  the  last  column  of  Table  1. 


Table  II— Comparison  of  Payment  Per  Case,  FY  1988  Compared  to  FY  1987   j 


All  Hospitals. 


Urban  by  Region: 

New  England 

Mkj  Atlantic 

Soufti  Atlantic 

East  North  Central .. 

East  South  Central.. 

West  North  Central . 

West  South  Central . 

Mountain 

Pacrfic 

Rural  by  Region: 

New  England 

Mid  Atlantic 

South  Atlantic 

East  North  Central... 

East  South  Central .. 

West  t^orth  Central . 

West  South  Central. 

Mountain 

Pacific 


•t" 

4- 


Urban  Hospitals. 


0  to  99  Beds 

100  to  404  Beds 
405  to  684  Beds. 
685+  Beds 


Number  of 
hospitals 


Averge  FY  1987 
payment  per  case 


Average  FY  1988 
payment  per  case 


5,414 


184 
335 
404 
505 
170 
205 
364 
102 
498 

56 
97 
346 
371 
322 
591 
446 
256 
162 

2,767 

683 

1.674 

338 

72 


$4,049 

4,672 
4.847 
4.056 
4,700 
3.733 
4,530 
4,056 
4,491 
5,116 

3,321 
3.028 
2.579 
2.773 
2,222 
2,485 
2,323 
2,764 
3.256 

4,521 

3,512 
4^58 
4,967 
&832 


S4  173 


4,769 
5.174 
4,170 
4,637 
3,996 
4,627 
4,146 
4,627 
5.272 

3,402 
3,088 
2,734 
2.809 
2,383 
2,627 
2,488 
2.904 
3,397 

4,645 

3,693 
4,381 
5.080 
5,947 
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Table  11— Comparison  of  Payment  Per  Case,  FY  1988  Compared  to  FY  1987— Continued 

Numt)er  o'             Ave'ae  FY  'ge^ 

Ave^aae  FY  1988 

hospitals              payment  per  case 

paymeni  per  case 

Rurat  HoscHtals „ 

2.647  '                          2.598  | 

2.723 

0  to  99  Beds _ „.      ._ ™ . ._ 

2.045 

1 
2.304  1 

2.441 

100  to  169  Beds „ „...„ 

400 

2.642  1 

2,750 

170,   Beds ;. - - 

202 

3.067 

3.209 

Teaching  Status. 

4.362 

3  3=>3 

3516 

Resident/Bed  Ratio  Less  than  0  25 

868 
184 

4.629 
6.777 

4.736 

Resident/Bed  RatK)  0  25  of  Greater 

6.976 

Disproportionate  St^re  Hospitals  (DSH); 

No  Additional  Payments ~ - 

4.218 

3.759 

3.850 

Urban  DSH  100  Beds  or  More — _ 

878 

4.937 

5.142 

Urt>an  DSH  Fewer  man  100  Beds „ _.., 

86 

3.743 

3.951 

Rural  DSH _ „ ~ ~. 

232 

2.224 

2,414 

Other  Special  Status. 

Sole  ComrTHinlty  Hospitals  (SCHs) ._ — 

326 

2,8'5 

2.896 

Rurat  Referral  Centers  (RRCs) ._ _ _ 

202 

3.237 

3.385 

Both  SCH  &  RRC _..„ - ..-.'.-]                             21 

3.345 

3.441 

Rural  Fewer  than  50  beds...„ 

1.233 

2.188 

2.3S4 

Type  o<  Ownerstiip: 

1 

Volunta'Y - " 

3,257 

4.208 

4.314 

Proprietary „ „..    .   _    — „ „ 

775 

3,680 

3,817 

Government _ -    

1,358 

3,564 

3.76S 
1 

Appendix  B — Final  Recommendation  of 
Update  Factors  for  Rates  of  Paymeni  for 
Inpatient  Hospital  Sen-nces 

Section  1886(e)(4)  of  the  Act.  as 
amended  by  section  9302(a)(2)lB)  of  Pub. 
I,.  99-509,  required  that  the  secretary, 
taking  into  consideration  the 
recommendations  of  ProP.^C. 
rccomtnaid  an  appropriate  update 
factor  for  FY  1988,  which  takes  into 
account  amounts  necessary  for  the 
efficient  and  effective  deluery  of 
medically  appropriate  and  necessary 
care  of  high  quality.  Section  1886(e)(4)  of 
the  Act  also  applies  to  the  target  rate-of- 
increase  limits  for  hospitals  and  units 
excluded  from  the  prospfctive  payment 
system.  (We  reiterate  that  this  provision 
of  law  requiring  recommendations 
applies  to  FY  1988  only.) 

As  required  by  section  18861e)(5)  of 
the  Act,  we  published  the  initial 
recon\mended  FY  1988  update  factors 
that  are  provided  for  under  section 
1886ie)(4)  of  the  Act.  We  recommended 
update  factors  of  0.75  percent  for 
prospective  pavment  hospital?  .ind  1.9 
percent  for  hospitals  excluded  from  the 
prospective  payment  system  in  a  notice 
published  in  the  Federal  Register  on 
June  11.  1987  (52  FR  22386)  In 
recommending  these  increases,  we  took 
into  account  the  requirements  in  section 
188(5(e)(4)  of  the  Act.  Thus,  in  that 
notice,  we  addressed  ProP.AC's 
Recommendations  1  through  5.  Also,  in 
that  notice,  we  requested  public 
comment  on  our  recommendations 


Under  section  1886(e)(5)  of  the  .Act. 
we  are  also  required  to  provide  a  final 
recommendation  of  appropriate  update 
factors  after  consideration  of  public 
comments.  Accordingly,  the  purpose  of 
this  Appendix  is  to  do  so. 

We  note  that  although  we 
recommended  appropriate  update 
factors,  requested  and  received  public 
comments  on  these  recommendations, 
and  are  providing  final 
recommendations.  Congress  actually 
prescribed  the  update  factors  to  be  used 
in  FY  1988  in  section  1886(b)(3)(B)(i)(lI) 
of  the  Act,  as  am.ended  by  section 
9302(a)(1)  of  Pub.  L.  99-509.  That  is.  as 
explained  in  the  addendum  to  the  final 
rule,  the  update  factors  for  FY  1988  for 
inpatient  hospital  services  for  hospitals 
under  the  prospective  payment  system 
equals  the  market  basket  rate  of 
increase,  forecasted  for  FY  1938  minus 
2.0  percentage  points,  or  2.7  percent. 
Tins  same  figure  is  also  the  rate  of 
increase  in  the  target  rate-of-increase 
lim.its  for  hospitals  and  units  excluded 
from  the  prospective  payment  system. 

We  received  17  item.s  of 
correspondence  during  the  public 
comment  period  concerning  our 
recommendations  and  our  responses  to 
ProPAC  recommendations  1  through  5. 
After  consideration  of  all  the  arguments 
presented,  we  have  decided  not  to 
change  our  proposals.  Therefore,  we 
recommend  update  factors  of  0.75 
percent  for  prospective  payment 
hospitals  and  1  9  percent  for  hospitals 


and  units  excluded  frxim  the  prospective 
payment  system. 

Comrripnt:  We  received  one  comment 
that  agreed  with  f*roP.AC's  second 
recommendation  of  a  higher  upda'e 
factor  for  rural  hospitals  in  order  to 
reduce  the  differential  in  the 
standardized  amounts  for  urban  and 
rural  hospitals  to  a  more  reasonable 
level. 

Response:  We  do  not  agree  that  there 
should  be  different  update  factors  for 
the  urban  and  rural  standardized 
amounts.  As  indicated  in  our  response 
to  ProPAC's  recommendation  (52  FR 
22389),  we  pointed  out  that  Congress  has 
already  taken  significant  steps  to 
increase  payments  for  rural  hospitals 
relative  to  urban  hospitals.  We  believe 
that  it  ProPACs  recommendation  to 
apply  separate  update  factors  for  urban 
and  rural  hospitals  were  adopted,  it 
would  result  in  overcompensation  to 
rural  hospitals  because  ProPAC's 
analysis  of  the  first-year  prospective 
payment  system  cost  experience  did  not 
take  into  account  all  of  the  statutorily- 
mandated  refinements  to  the 
prospective  payment  system  that  were 
not  already  incorporated  into  the 
standardized  amounts.  For  example, 
ProPAC's  analysis  did  not  consider  the 
requirement  of  section  9302(c)  of  Pub.  L. 
99-509  that,  effective  for  discharges  in 
FY  1988,  the  rates  be  computed  on  a 
discharge-weighted  basis  rather  than  a 
hospital-weighted  basis.  By  narrowing 
the  difference  between  the  urban  and 
rural  standardized  amounts  by  more 


1987 
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than  three  percent,  this  change  has  a 
significant  impact  on  rural  hospitals. 

Therefore,  based  on  prospective 
payment  system  cost  experience,  we  do 
not  support  different  update  factors  for 
urban  and  rural  hospitals  as 
recommended  by  ProPAC.  However,  we 
will  continue  to  study  the  difference 
between  urban  and  rural  payment  rates 
to  determine  if  additional  refinements  to 
the  prospective  payment  system  would 
be  w.'trranted. 

Contment:  .^Ithoutjh  two  commenters 
agreed  that  the  update  factor  for 
excluded  hospitals  should  be  different 
from  the  update  factor  for  prospective 
payment  hospitals,  most  commenters 
stated  that  our  recommended  update 
factors  of  0.75  percent  for  prospective 
payment  hospitals  and  1.9  percent  for 
excluded  hospitals  are  too  low.  The 
commenters  generally  expressed 
concern  that  the  Secretary  would 
implement  these  rtcommendpd  update 
percentages.  Some  commenters  stated 
that  the  recommendations  of  both  the 
Secretary  and  ProPAC  concerning  the 
update  percentages  were  arbitrarily 
determined  and  are  not  adequately 
supported  by  quantifiable  data  and 
anaUsis. 

Rrsponsf:  Both  the  Department  and 
ProP.AC  have  maintained  that  the 
amounts  of  the  update  factors  have  been 
based  partly  on  judgments  concerning 
Ihe  extent  to  which  hospitals  can 


increase  productivity  and  reduce  their 
costs.  The  framework  we  have 
established  for  determining  the 
appropriate  update  factors  was  outlined 
m  detail  m  Appendix  B  of  the  June  10, 
1985  proposed  rule  [50  FR  24440).  This 
same  framework  served  as  the  basis  for 
our  recommended  update  factors  for  FY 
1988. 

The  components  of  the  policy  target 
adjustment  factor  (PTAF)  are  difficult  to 
completely  quantify  individually  with 
existing  data  sources,  and  the 
components  of  the  PTAF,  to  some 
extent,  represent  variables  reflecting 
policy-determined  targets.  However, 
judgments  about  what  the  appropriate 
targets  should  be  were  also  based  on 
our  experience  with  the  prospective 
payment  system  in  determining  the 
extent  to  which  hospitals  have 
responded  to  the  incentives  of  the 
system.  For  example,  we  have  observed 
a  significant  decline  in  hospital  length- 
of-stay  for  Medicare  patients  (a  17 
percent  reduction)  since  the  beginning  of 
the  prospective  payment  system.  This 
reduction  translates  into  reduced 
hospital  costs  that  we  believe  should  be 
accounted  for  in  the  PTAF. 

In  addition,  we  continue  to  believe 
that  the  initial  standardized  rates  were 
overstated  because  they  were  based  on 
unaudited  data.  This  is  evidenced  by 
cost  data  from  the  first  year  of  the 
prospective  payment  system  that 


indicate  that  Medicare  payments 
exceeded  costs  for  about  80  percent  of 
all  hospitals.  Studies  conducted  by 
ProPAC  using  data  from  first-year 
prospective  payment  system  cost 
reports  also  indicate  that  the 
standardized  rates  would  be 
significantly  lower  if  later,  audited  cost 
report  data  were  used. 

As  we  stated  in  the  June  11,  1987 
notice,  we  believe  that  a  policy  of 
steady  restraint  is  warranted  so  that  the 
Medicare  program  will  continue  to 
benefit  from  the  changes  in  hospital 
behavior  that  have  resulted  from  the 
prospective  payment  system.  We 
believe  it  is  appropriate  to  set  the 
update  factor  at  a  level  below  the 
projected  increase  in  the  hospital 
market  basket,  and,  in  doing  so.  we  have 
taken  into  account  the  requirement 
under  section  1886(e)(4)  of  the  Act  that 
the  amounts  be  high  enough  to  ensure 
the  efficient  and  effective  delivery  of 
medically  appropriete  and  necessary 
care  of  high  quality. 

We  believe  that  our  recommended 
update  factors  of  0.75  percent  for 
prospective  payment  hospitals  and  1.9 
percent  for  excluded  hospitals  represent 
increases  in  Medicare  payments  that  are 
adequate  to  maintain  access  to  high 
quality  care  for  Medicare  beneficiaries. 

[FR  Doc.  87-19988  Filed  8-27-87.  12:15  pm] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

IBERC-410-FN] 

Medicare  Program;  Changes  to  the 
DRG  Classification  System 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
action:  Final  notice. 

SUMMARY:  This  final  notice  specifies 
certain  changes  in  the  Diagnosis-Related 
Group  (DRG)  classification  system.  It 
also  lists  diagnosis  and  procedures  for 
which  new  or  revised  identifying  codes 
(in  the  coding  system  of  the 
International  Classification  of 
Diseases — 9th  Edition — Clinical 
Modification  (1CD-9-CM)  on  which 
DRG  assignments  are  based)  have  been 
approved.  This  final  notice  also 
specifies  the  changes  to  the 
classification  of  alcohol  and  drug  abuse 
DRGs  and  lists  the  revisions  to  the 
surgical  hierarchies. 
DATE;  These  classification  and  coding 
changes  are  effective  for  discharges 
occurring  on  or  after  October  1. 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Magno,  (301)  594-9343. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Publication  of  Proposed  Changes 

On  May  19, 1987  we  published  a 
notice  in  the  Federal  Register  (52  FR 
18877)  proposing  certain  changes  to  the 
DRG  classification  system.  In  that 
proposed  notice  we  discussed  the  basic 
DRG  classification  system  and  its 
relation  to  the  Medicare  prospective 
payment  system  (PPS),  the  procedures 
for  changes  to  the  coding  system  on 
which  the  DRG  system  is  based,  and  the 
role  of  the  Prospective  Payment 
Assessment  Commission  (ProPAC)  in 
the  analysis  of  DRGs.  Also  included  in 
the  May  19,  1987  notice  was  our 
response  to  certain  recommendations 
included  in  ProPAC's  April  1,  1987 
report  to  the  Secretary.  Please  refer  to 
that  notice  for  a  detailed  explanation  of 
the  above-mentioned  issues. 

On  June  10,  1987  we  also  published  a 
proposed  rule  in  the  Federal  Register  (52 
FR  22080).  which  included  a  proposed 
reclassification  of  alcohol  and  drug 
abuse  DRGs  and  the  revision  of  surgical 
hierarchies.  Please  refer  to  Section  II  of 
that  proposed  rule  (52  FR  22081)  for 
more  detailed  background  of  these 
issues.  Since  the  June  10  proposals  also 
affect  DRG  classification,  we  are 
finalizing  those  changes  and  responding 


to  comments  on  the  proposals  in  this 
notice. 

B.  General 

Under  the  PPS  for  inpatient  hospital 
services.  Medicare  payment  is  made  at  a 
predetermined,  specific  rate  for  each 
discharge;  that  payment  varies  by  the 
diagnosis-related  group  (DRG)  to  which 
a  beneficiary's  stay  is  assigned.  Cases 
are  classified  into  DRGs  for  payment 
under  the  PPS  based  on  the  principal 
diagnosis,  any  additional  diagnoses,  and 
any  procedures  performed  dunng  the 
stay,  as  well  as  age,  sex.  and  discharge 
status  of  the  patient.  The  diagnostic  and 
procedure  information  is  expressed  by 
the  hospital  using  codes  from  the 
International  Classification  of  Diseases, 
Ninth  Edition,  Clinical  Modification 
(ICD-9-CM).  The  intermediary  enters 
the  information  into  its  claims  system 
and  subjects  it  to  a  series  of  automated 
screens  called  the  Medicare  Code  Editor 
(MCE).  These  screens  are  designed  to 
identify  cases  that  require  further 
review  before  classification  into  a  DRG 
can  be  accomplished.  After  screening 
through  the  MCE  and  any  further 
development  of  the  claims,  cases  are 
classified  by  a  computer  program  called 
the  Grouper  into  the  appropriate  DRG. 

The  DRGs  are  organized  into  23  major 
diagnostic  categories  (MDCs),  most  of 
which  are  based  on  a  particular  organ 
system  of  the  body  and  the  remainder  of 
which  involve  multiple  organ  systems 
(such  as  MDC  18.  Infections  and 
Parasitic  Diseases.  Systemic  or 
Unspecified  Sites:  and  MDC  22.  Bums). 
Accordingly,  the  principal  diagnosis 
determines  MDC  assignment.  Within 
most  MDCs.  cases  are  then  divided  into 
surgical  DRGs  (based  on  a  surgical 
hierarchy  that  orders  individual 
procedures  or  groups  of  procedures  by 
resource  intensity)  and  medical  DRGs. 
The  medical  DRGs  generally  are 
differentiated  on  the  basis  of  diagnosis. 
Both  medical  and  surgical  DRGs  may  be 
further  differentiated  based  on,  age. 
discharge  status,  and  presence  or 
absence  of  complications  or 
comorbidities  (hereafter  CC).  With  some 
exceptions,  the  Grouper  does  not 
consider  other  procedures,  such  as  non- 
surgical procedures  or  minor  surgical 
procedures  that  generally  do  not  require 
use  of  an  operating  room  (OR).  For  ease 
of  reference,  when  multiple  DRGs  are 
hereafter  referred  to  in  this  final  notice 
we  wil!  refer  to  the  DRG  title  and 
category  but  we  will  not  specify  age 
and/or  CC  breaks,  respectively.  For 
example:  reference  to  DRGs  277-279  will 
indicate  (Cellulitis)  for  all  three  DRGs  in 
lieu  of  DRGs  277  (Cellulitis  age  over  69 
and/or  CC),  DRG  278  (Cellulitis  age  18- 


69  without  CO.  and  DRG  279  (Cellulitis 

age  0-17) 

II.  Comments  on  the  Proposed  Notice 

In  response  to  the  May  19.  1987 
proposed  notice,  we  received  54  timely 
public  comments  and  in  response  to  the 
lune  10, 1987  proposed  notice  we 
received  111  timely  public  comments. 
Both  notices  received  comments  from 
representatives  from  health  care 
associations,  hospitals,  ProPAC. 
physicians  and  physician  associations. 
Additionally,  the  May  19. 1987  notice 
received  comments  from  medical  record 
administrators.  ProPAC  incorporated  by 
reference  its  recommendations  on  DRG 
classifications  included  in  its  April  1, 
1987  report  to  the  Secretary. 

In  addition  to  comments  related  to 
each  of  the  proposed  DRG  classification 
changes  discussed  below,  we  received 
some  comments  of  a  general  nature,  as 
follows: 

Comment:  Two  commenters  wrote 
expressing  concern  with  the  lack  of 
detail  presented  in  the  proposed  notice. 
The  commenters  recommended  that  the" 
notice  pro\-ide  full  disclosure  of  the 
data,  methodology,  criteria,  calculations, 
supporting  documentation  and 
underlying  assumptions  made  by  HCFA 
in  reaching  its  conclusions.  One  of  the 
commenters  recommended  that  no 
further  DRG  changes,  including  those 
proposed  for  FY  1988.  be  made  until 
criteria  for  reclassification  are 
developed  and  published  for  public 
comment. 

Response:  As  we  have  stated 
previously,  we  do  not  believe  the 
rulemaking  process  requires,  nor  are 
most  members  of  the  public  interested 
in.  the  level  of  detail  requested  by  these 
commenters.  The  volume  of  data  used 
during  our  evaluation  of  DRG  issues 
prohibits  publication  in  the  Federal 
Register.  Moreover,  as  evidence  of  the 
fact  that  most  readers  would  find  this 
level  of  detail  burdensome,  we  note  that 
we  received  fewer  than  40  requests  fur 
copies  of  the  diagnosis-specific  material 
concerning  the  proposed  refinements  to 
the  CC  list.  In  light  of  constraints  on 
Federal  agency  spending,  we  believe  it 
would  be  very  imprudent  to  reproduce 
thousands  of  pages  in  the  Federal 
Register.  Providing  a  detailed 
description  of  the  analytic  bases  for  our 
proposed  changes  is  a  reasonable 
alternative  and  is  consistent  with  the 
level  of  detail  most  readers  desire.  For 
those  individuals  wishing  more 
information,  a  contact  persons  name 
and  telephone  number  are  published  in 
each  proposed  and  final  notice. 
We  note,  in  addition,  that  the 
Medicare  Provider  Analysis  and  Review 
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(MEDPAR)  file  of  Medicare  discharges, 
which  serves  as  the  basic  source  of  data 
for  analysis  of  DRG  classification 
changes,  can  be  purchased  from  our 
Bureau  of  Data  Management  and 
Strategy.  (We  regret  any  confusion 
created  by  our  reference  in  the  May  19 
proposed  notice  to  the  PATBILL  as  our 
source  file  for  our  analysis.  The 
MEDPAR  file  contains  the  same  data  as 
the  PATBILL  file  but  is  in  a  simplified, 
reformatted  record  layout.  Both  files 
contain  the  same  diagnostic  and 
procedure  data  for  up  to  five  diagnoses 
and  three  procedures  100  percent  of 
Medicare  inpatient  hospital  bills. 
Although  we  use  the  two  names 
interchangeably,  technically  we  use  the 
MEDPAR  file).  Other  background 
information  and  data  used  in  our  DRG 
reclassification  efforts  are  available 
upon  request,  including  requests  under 
the  Freedom  of  Information  Act.  At  least 
one  of  the  above-cited  commenters  has 
secured  information  in  this  manner. 

With  regard  to  the  comments 
recommending  that  detailed  criteria  for 
classification  be  developed  and 
published  for  comment,  we  do  not 
believe  such  steps  are  necessary.  The 
DRGs,  as  originally  developed,  were 
intended  to  represent  groups  of  hospital 
patients  who  were  clinically  similar  to 
one  another  and  were  relatively 
homogeneous  with  respect  to  resource 
use  as  measured  by  length  of  stay  (LOS). 
The  algorithm  used  to  define  the  DRGs 
was  designed  to  establish  partitions  that 
would  both  reduce  ihe  variance  with 
respect  to  length  of  stay  within  groups 
and  maximize  the  differences  between 
groups.  It  was  originally  thought  that  in 
order  to  be  manageable,  the  DRGs 
should  number  something  less  than  500. 

In  our  efforts  to  refine  the  DRG 
classifications  and  respond  to  changing 
medical  practice,  we  have  attempted  to 
adhere  to  those  principles.  Since  we 
have  based  DRG  weighting  factors  on 
total  charges  (standardized  to  account 
for  variations  among  hospitals  in  area 
wages,  teaching  intensity,  and  the 
proportion  of  low  incon»€  patients),  we 
have  used  standardized  charges  rather 
than  the  length  of  stay  as  our  primary 
measure  of  relative  resource  use  when 
examining  the  extent  to  which  a 
proposed  classification  change  makes 
the  DRGs  more  or  less  homogeneous.  In 
addition,  with  respect  to  new 
technologies,  we  prefer  adding  cases 
involving  new  technologies  to  an 
existing  DRG.  clinical  heterogeneity 
notwithstanding,  until  there  is  relatively 
compelling  evidence  (based  on 
Medicare  patient  experience]  that  a 
separate  DRG  would  Improve  both  the 
clinical  coherence  and  the  homogeneity 


with  respect  to  resource  use  for  the  new 
DRG.  Moreover,  we  described  the  bases 
on  which  we  proposed  DRG 
classification  changes  in  our  proposed 
notice.  In  general,  the  changes  we  have 
proposed  are  ones  that  either  reduced 
within  DRG  variance  among  patients  in 
resource  use  (as  measured  by 
standardized  charges);  incorporated 
new  ICD-9-CM  codes  into  the  DRGs; 
incorporated  new  technologies  into  the 
DRGs;  or  represented  housekeeping 
changes,  such  as  consistency  or  other 
logic  checks.  In  the  case  of  the  CC 
refinement  included  in  the  May  19 
notice,  the  proposed  exclusions  were 
based  on  clinical  review  using  the 
principles  stated  in  that  notice. 

Generalizing  beyond  these  goals  to 
overriding  criteria  could  t>e 
counterproductive  in  that  the  criteria 
thus  adopted  may  be  to  narrow  to 
permit  adoption  of  a  reasonable  DRG 
classification  change  or  too  broad  to 
forestall  contideration  of  reassignment 
of  each  and  every  ICD-9-CM  code  from 
the  DRG(s)  to  which  it  is  presently 
assigned  to  all  other  possible  DRGs.  We 
believe  it  is  better  to  continue  to 
evaluate  each  DRG  classification  issue 
independently  and  that  it  is  sufficient  to 
describe  the  analytic  basis  upon  which 
we  propose  each  of  the  individual  DRG 
classification  changes. 

We  will  continue  to  base  our 
decisions  on  clinical  grounds, 
comparability  of  the  average  charge  for 
one  type  of  case  to  the  mean  for  the 
DRG  in  which  it  is  classified  and  the 
DRG  to  which  its  movement  is  proposed, 
frequency  of  the  procedure  or  diagnosis 
at  issue,  variation  in  a  particular  DRG 
relative  to  DRGs  in  general,  and  other 
issues  pertinent  to  the  type  of  case  being 
considered  for  reclassification.  We 
believe  such  individual  consideration  is 
superior  to  the  development  of  criteria 
that  could  potentially  prevent  movement 
of  cases  in  instances  where 
reclassification  is  appropriate. 

Comment:  Several  commenters  raised 
DRG  classification  issues  that  had  not 
been  discussed  in  the  proposed  notice 
and  requested  we  make  DRG  changes. 
Among  the  issues  raised  were  the 
following: 

(1 )  Analysis  of  the  importance  of  CC 
in  DRGs  not  currently  partitioned  by 
presence  or  absence  of  CC; 

(2)  Scraping  of  cornea  for  smear  and 
culture  in  infected  corneal  ulcer  cases; 

(3)  Carcinoma  of  the  mouth;  and 

(4)  Classification  of  trauma  cases. 
Response:  To  consider  new  issues  that 

arise  diiring  a  comment  period, 
especially  those  that  are  not  directly 
related  to  proposed  changes,  would 
require  us  to  make  hasty  decisions 
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without  the  benefit  of  detailed,  reasoned 
analysis  or  public  comments. 
Consequently,  we  do  not  intend  to  make 
it  a  general  practice  to  make  DRG 
changes,  other  than  those  directly 
related  to  our  proposals,  in  the  final 
DRG  notices. 

We  will,  however,  place  the  issues 
raised  on  our  agenda  for  study  during 
FY  1988.  We  welcome  further 
suggestions  for  issues  to  study  and 
encourage  commenters  to  submit 
detailed  proposals  early  in  the  Federal 
fiscal  year  so  that  we  are  not  hampered 
In  our  decision  making  process  by  time 
constraints  imposed  by  the  statutorily 
required  publication  process.  That  is.  in 
order  to  meet  the  new  statutory 
requirement  for  publication  of  a 
proposed  notice  by  May  1  of  each  year, 
we  must  complete  our  evaluative 
process  by  no  later  than  March  of  each 
year.  Suggestions  may  be  submitted  to: 
Grouper  Changes,  P.O.  Box  26681, 
Baltimore,  Maryland  21207. 

Comment  One  commenter, 
representing  a  major  health  insurer. 
wTote  expressing  concern  with  the 
increase  in  the  price  of  Grouper 
software  for  FY  1988,  and  believes  that 
there  is  no  justification  for  a  significant 
price  increase  in  software  developed 
under  a  grant  from  HCFA.  Another 
comm.enter  complained  of  the  price  of 
the  DRG  Definitions  Manual. 

Response:  The  development  and 
distribution  of  Grouper  software  is 
currently  handled  by  Health  Systems 
International  (HSI)  under  a  contract  (not 
a  grant)  with  HCFA.  Under  the  contract. 
HCFA  provides  specifications  on  DRG 
classification  changes  and  decides  on 
whether  to  accept  or  reject 
recommended  changes  in  DRG 
assignment.  The  contractor  then  works 
with  HCFA  in  order  to  establish  the 
precise  logic  that  will  determine  DRG 
assignment,  modifies  the  Grouper 
software  accordingly,  and  performs 
extensive  quality  controls  to  ensure 
accuracy  of  DRG  sssignment.  The 
Medicare  fiscal  intermediaries  (FIs) 
must  purchase  the  Grouper  software 
from  HSI  to  process  and  pay  inpatient 
hospital  claims  under  the  Medicare 
prospective  payment  system.  HSI  is  also 
obligated  to  provide  documentation  on 
the  Grouper  and  Medicare  Code  Editor 
and  to  furnish  a  DRG  Definitions 
Manual  to  the  FIs.  Generally,  under  the 
terms  of  HSI's  contract,  the  material  is 
made  available  to  the  FIs  at  cost. 
Alternatively.  HSI  itself  may  defray  the 
cost  of  equipping  the  Fls  with  the 
software,  using  funds  available  under  its 
contract. 

HCFA's  contract  with  HSI  is  silent 
with  respect  to  HSI"s  operations  in  the 
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private  sector.  HSI  is  neither  required  to 
market  Grouper  software  and  the  DRG 
Definitions  Manual  nor  is  it  prohibited 
from  doing  so.  Therefore,  HSI  is  free  to 
market  its  products  in  a  manner  similar 
to  any  other  business.  We  take  this 
approach  in  order  to  promote  efficiency 
and  competition  in  the  marketplace.  In 
this  connection,  we  note  that  HSI  is  not 
the  sole  source  of  Grouper  software;  the 
software  is  also  programmed  and 
marketed  by  several  other  firms,  and 
HCFA  makes  these  materials  available 
to  the  public  through  the  National 
Technical  Information  Service.  If  a 
prospective  purchaser  of  Grouper 
software  is  dissatisfied  with  the  price 
charged  by  one  source,  it  is  free  to 
bargain  with  that  source  or  to  seek  the 
material  elsewhere. 

HSI  advised  us  that  the  original  price 
of  the  Grouper  software  was  set  in  1982 
based  on  cost  estimates  furnished  by 
Yale  University,  the  developer  of  the 
original  DRG  system,  and  that  1987 
marks  the  first  increase  in  the  price  of 
the  software  since  1982. 

Comment:  One  commenter  suggested 
that  we  provide  information  on  the 
distribution  of  cases  before  and  after 
reclassification  changes. 

Response:  In  light  of  the  nature  and 
number  of  DRG  classification  changes 
we  are  adopting  for  F'Y  1988.  we  concur 
with  the  commenter  and  refer  the  reader 
to  Tables  7a  i.nd  7b  of  our  final  notice  of 
changes  to  the  inpatient  prospective 
payments  system  and  FY  1988  rates.  The 
FY  1986  Medicare  discharges  used  for 
recalibration  of  the  DRG  relative 
weights  were  grouped  in  accordance 
with  both  the  current  (FY  1987)  DRG 
classifications  for  Table  7a  and  the 
revised  DRG  classifications  we  are 
adopting  with  this  notice  for  Table  7b. 
Both  tables  show  the  number  of  cases 
and  the  arithmetic  mean  length  of  stay 
for  cases  in  each  DRG  as  well  as  the 
lengths  of  stay  for  cases  at  the  lOth, 
25th,  50th,  75th  and  90th  percentiles 
within  the  distribution  for  each  DRG. 

Comment:  One  organization 
recommended  that  the  revised  Grouper 
software  be  made  available 
simultaneous  with  publication  of  the 
proposed  notice  of  DRG  classsification 
changes  to  permit  the  public  the 
opportunity  to  test  the  effects  of  the 
proposed  changes  on  data  niore  current 
than  that  available  to  and  used  by 
HCFA  for  reclassification  and 
recalibration. 

Response:  In  order  to  incorporate  as 
many  changes  as  possible  into  each 
year's  proposed  notice  of  DRG 
classification  changes,  we  have  either 
extended  the  period  of  time  over  which 
we  conduct  analyses  (as  was  done  this 


year)  or.  as  in  1986,  proposed  changes  in 
both  a  DRG  classification  notice  (51  FR 
18762)  and  in  the  proposed  notice  of 
changes  to  the  inpatient  hospital 
prospective  payment  system  and  FY 

1987  rates  (  51  FR  19970).  In  either 
situation,  we  do  not  have  a  revised 
Grouper  program  until  after  the  notice(s) 
of  proposed  classification  changes  is 
published.  Rather,  we  simulate  the 
Grouper  revisions  in  order  to  analyze 
the  effects  of  classification  changes  and, 
based  on  those  analyses,  propose  DRG 
revisions.  We  acknowledge  that  this 
process  may  involve  substantial  internal 
programming  and  keying  of  codes  to 
mimic  the  actual  Grouper  software,  but 
we  find  that  it  generally  works 
adequately  to  develop  revised 
classifications  and  weighting  factors. 
The  commenters'  concern  that  the  final 
DRG  weighting  factors  would  be 
markedly  different  from  the  proposed 
weighting  factors  is  not  borne  out  by  a 
comparison  of  weights  in  Table  5 
between  the  proposed  and  final  notices 
of  changes  to  the  inpatient  hospital 
prospective  payment  system  and  FY 

1988  rates.  While  most  of  the  DRG 
weighting  factors  vary  somewhat,  we 
believe  this  movement  has  more  to  do 
with  the  use  of  a  more  recent  update  of 
the  MEDPAR  file  than  with  differences 
in  the  classification  of  cases  between 
the  proposed  and  final  notices  resulting 
from  the  use  of  different  software  to 
group  cases.  The  final  recalibrated  DRG 
weights  are  based  on  nearly  9.7  million 
Medicare  discharges  in  FY  1986  received 
in  HCFA  through  June  1987,  while  the 
proposed  weights  were  based  on  9.4 
million  records  received  through 
February  1987.  (The  June  10  proposed 
rule  erroneously  indicated  that 
approximately  9.5  million  bills  had  been 
used  in  recalibration.) 

Because  the  approach  we  currently 
use  works  and  based  on  the  specificity 
of  information  we  publish  in  the 
proposed  notice,  can  be  replicated  by 
other  parties,  we  believe  it  is  preferable 
to  anaUze  as  many  DRG  classification 
changes  as  possible  before  publishing 
our  proposed  notice.  Even  if  we  publish 
our  notice  of  proposed  DRG  changes 
earlier  in  the  calendar  year  as  we  did  in 
1980.  the  need  to  consider  the 
recommendations  of  ProPAC  on  a  timely 
basis  would  render  obsolete  any 
Grouper  based  on  such  earlier  notice  if 
we  accept  recommendations  of  ProPAC 
on  DRG  classification  changes  other 
than  those  addressed  m  our  earlier 
notice. 


III.  Proposed  Changes  and  Comments 
Affecting  a  Particular  MDC  ' 
A.  MDC  3:  Diseases  and  Disorders  of 
the  Eye.  Nose,  and  Throat 

We  stated  in  our  proposed  notice  that 
claims  for  cochlear  implants  will 
continue  to  be  assigned  to  DRG  49. 
(Major  Head  and  Neck  Procedures), 

Comment:  One  manufacturer  of 
cochlear  implants,  their  congressional 
representatives,  and  ProPAC  wrote  to 
express  disappointment  in  our  decision 
to  continue  to  assign  cochlear  implant 
cases  to  DRG  49.'  They  believe  that 
payment  at  the  DRG  49  rate  understates 
the  cost  of  the  procedure  and  thereby 
adversely  affects  access  to  the  device 
for  Medicare  beneficiaries.  They  urged 
us  to  adopt  ProPAC's  recommendation 
to  create  a  unique  DRG  for  implantation 
of  the  device. 

Another  manufacturer  of  the  device 
wrote  expressing  satisfaction  with  our 
interim  assignment  of  cochlear  implants 
to  DRG  49.  stating  that  it  has  been  their 
experience  that  current  Medicare 
payments  based  on  the  DRG  49 
weighting  factor  have  been  equitable. 
Noting  that  cochlear  implant  technology 
had  not  yet  stabilized  and  that  future 
reclassification  might  be  necessary,  this 
commenter  observed  that  the  ability  to 
identify  and  retrieve  from  Medicare 
program  files  data  on  the  use  and  cost  of 
cochlear  implants  was  of  major 
importance,  but  a  goal  already  met  by 
the  establishment  of  unique  1CD-9-CM 
codes  for  the  implantation  of  the  device. 

Response:  As  we  stated  in  our 
proposed  notice.  Medicare  data  indicate 
that  the  charges  for  cochlear  implants 
furnished  to  Medicare  beneficiaries  are 
not  significantly  different  from  charges 
for  other  cases  assigned  to  DRG  49. 
Consequently,  the  creation  of  a  new 
DRG  for  the  procedure  at  this  time 
would  result  in  a  DRG  with  very  few 
cases  and  with  a  weight  nearly  identical 
to  that  of  DRG  49.  Indeed,  based  on 
partial  FY  1987  Medicare  billing  data 
more  recent  than  that  which  was 
available  when  we  prepared  our  May  19 
notice,  we  find  that  the  average 
standardized  charge  for  cochlear 
implant  cases  furnished  to  Medicare 
patients  is  actually  slightly  less  than  for 
other  cases  assigned  to  DRG  49.  Thus, 
adoption  of  the  ProPAC 
recommendation  would  actually  reduce 
payment  for  the  implants.  Accordingly, 


'  Unless  otherwise  noted,  these  changes  were 
proposed  in  the  May  19. 198"  notice 

•  For  full  DRG  titles,  see  Table  5  in  the  final  rule 
setting  forth  rV  1988  PPS  chanjies  and  rales 
elsewhere  in  this  issue  of  the  Federal  Register 
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we  find  no  compelling  reason  to  create 
such  a  new  DRG  at  this  time. 

We  are  aware  that  cochlear  implant 
charges  may  vary  from  one  maufacturer 
to  another  and  between  single  channel 
and  multi-channel  devices.  However, 
the  DRG  system  was  not  designed  to 
recognize  individual  products  by 
manufacturer  or  niocJei. 

We  also  acknowledge  that  other  data 
sources,  such  as  survey  data  gathered 
by  one  manufacturer,  may  indicate  that 
charges  for  cochlear  implant  cases  are 
higher  than  charges  for  other  cases 
assigned  to  DRG  49.  W'e  note  that  the 
survey  data  submitted  to  us  had  not 
been  standardized  to  adjust  for  hospital 
variations  in  wages,  teaching,  and 
proportion  of  low-income  patients. 
Moreover,  we  believe  that,  wherever 
possible,  it  is  appropriate  to  base  the 
.Medicare  DRG  weighting  factor  on  data 
exclusively  from  Medicare  patients  to 
ensure  consistency  and  comparability  of 
types  and  sources  nf  data  used  for  all 
ORGS. 

Kmally,  as  we  have  previously  stated, 
we  view  the  classification  of  cochlear 
implant  cases  to  DRG  49  as  an  interim 
measure  while  we  continue  to  study  the 
issue  on  the  basis  of  more  complete  data 
reflective  of  Medicare  beneficiary 
utilization  of  cochlear  implants  and  their 
estimated  cost.  This  will  be  facilitated 
by  the  establishment  of  a  new  unique 
set  of  codes  for  cochlear  implants. 
(These  codes  bei:ame  effective  October 
1.  19flfl  J  Should  reclassification  of 
cochlear  implants  then  prove 
appropriate,  we  will  consider  it  at  that 
time. 

B.  MDC  4:  Diseases  and  Disorders  of  the 
Respiratory  System 

Based  on  numerous  comments  and  our 
analysis  of  FY  1985  MEDPAR  data,  we 
determined  that  significantly  more 
hospital  resources  were  used  to  treat 
patients  requiring  mechanical 
ventilation  than  other  patients  with  a 
principal  diagnosis  within  the 
respiratory  system  MDC.  We  also 
observed  that  while  ventilator  patients 
were  dispersed  throughout  the 
respiratory  system  DRGs,  that  they  were 
more  comparable  to  each  other  than  to 
other  cases  in  MDC  4.  Finally,  among 
ventilator  patients,  substantial 
differences  in  resource  use  also  were 
found  to  be  related  to  whether  ventilator 
access  was  achieved  through 
endotrachial  intubation  or 
tracheostomy. 

Accordingly,  we  proposed  to  create 
two  new  interim  DRGs  for  MDC  4. 
Cases  presenting  a  principal  diagnosis 
in  MDC  4  and  one  of  the  tracheostomy 
procedure  codes  (31.1,  Temporary 
tracheostomy;  31.21,  Mediastinal 


tracheostomy;  31.29  Other  permanent 
tracheostomy)  would  be  assigned  to  a 
new  DRG  474  (Respiratory  System 
Diagnosis  with  Tracheostomy).  This 
DRG  would  be  ordered  above  all  other 
DRGs  in  MDC  4,  including  the  surgical 
DRGs. 

We  also  proposed  creation  of  a  new 
DRG  for  cases  involving  mechanical 
ventilation  through  endotrachial 
intubation.  A  new  medical  DRG  475 
(Respiratory  System  Diagnosis  with 
Ventilator  Support),  would  be 
established  for  cases  presenting  a 
principal  diagnosis  assif^ned  to  MDC  4 
and  showing  both  non-OR  procedure 
codes  93.92.  Other  mechanical 
assistance  to  respiration,  and  96.04. 
Insertion  of  endotrachial  tube. 

Comment:  The  American  Association 
for  Respiratory  Care,  the  American 
College  of  Chest  Physicians,  the 
National  Association  of  Medical 
Directors  of  Respiratory  Care,  ProPAC, 
and  numerous  other  commenters  wrote 
to  express  general  support  for  the 
creation  of  DRGs  474  and  475.  In 
addition,  several  of  the  commenters 
encouraged  expansion  of  this  proposal 
to  patients  with  other  than  respiratory 
diagnoses. 

Response:  We  appreciate  the  support 
of  these  commenters  as  we  continue  to 
refine  the  DRG  classification  system.  As 
we  stated  in  our  proposed  notice,  we 
will  continue  our  research  in  this  area, 
including  analysis  of  superior  means  of 
identifying  ventilator  cases  and  ways  to 
address  this  issue  in  post-surgical  cases 
and/or  patients  with  non-respiratory 
principal  diagnoses. 

Comment:  One  commenter  found  our 
expressed  concern  with  the  potential  for 
abuse  of  the  proposed  new  DRGs  474 
and  475  offensive,  but  the  National 
Association  of  Medical  Directors  of 
Respiratory  Care  and  ProPAC  shared 
our  concern  that  the  new  DRGs  may 
create  financial  incentives  for  hospitals 
to  pressure  physicians  to  intubate 
patients  or  perform  tracheostomies. 

Response:  We  regret  that  anyone  took 
offense  at  the  cautionary  statement 
included  in  the  preamble  of  the 
proposed  notice  concerning  the 
possibility  that  changes  in  medical 
practice  or  the  reporting  of  such 
practices  may  be  precipitated  by  the 
new  DRGs.  We  did  not  intend  to  cast 
aspersions  upon  the  medical  community 
or  the  ethics  of  physicians  or  hospital 
personnel.  However,  we  recognize  that 
there  may  be  an  occasional 
questionable  situation  in  which  DRG 
classification  may  influence  the  course 
of  patient  treatment  or  the  reporting  of 
the  treatment  provided.  Indeed,  as  the 
basis  for  their  recommendations  for 
DRG  classification  changes,  many 


commenters  routinely  claim  that  the 
DRG  definitions  and  weighting  factors 
affect  medical  practice  patterns,  limit 
Medicare  beneficiary  access  to  the  most 
up-to-date  and  sophisticated  medical 
technologies,  and  subject  physicians  to 
financially-motivated  pressure  by 
hospital  managers.  If  we  are  to  believe 
that  failure  of  the  DRGs  to  provide 
higher  payment  for  cases  involving 
certain  technologies  discourages  their 
use,  we  may  reasonably  anticipate  that 
the  recognition  of  procedures  and 
technologies  such  as  tracheostomies  and 
mechanical  ventllafion  in  relatively 
high-weighted  DRGs  may  encourage 
their  use.  Further,  scattered  instances  of 
program  abuse  do  occur  and  we  are 
required  by  law  to  attempt  to  discover 
such  abuses  and  institute  corrective 
action. 

Finally,  we  believe  it  is  in  the  public 
interest  to  advise  the  medical 
co.mmunity  of  our  intent  to  target  DRGs 

474  and  475  for  medical  review  by  the 
PROs  to  ensure  that  use  of  the  diagnoses 
and  procedures  that  result  in  assignment 
of  cases  to  these  DRGs  is  medically 
reasonable  and  appropriate. 

Comment:  One  commenter  noted  that 
the  proposed  notice  stated  that  DRG  474 
would  be  ordered  above  all  other  DRGs 
in  MDC  4  but  was  silent  as  to  the 
ordering  of  DRG  475.  She  requested 
clarification  of  this  point. 

Response:  Because  it  contains  both 
OR  and  non-OR  procedures,  DRG  474,  is 
not  characterized  as  either  a  medical  or 
a  surgical  DRG.  Nevertheless,  it  is 
ordered  first  in  the  hierarchy  for  MDC  4 
and,  thus,  precedes  all  surgical  and 
medical  DRGs  in  the  MDC.  DRG  475, 
will  be  assigned  to  cases  with  a 
respiratory  system  principal  diagnosis 
when  neither  a  temporary  tracheostomy 
nor  any  operating  room  procedure  is 
performed  and  both  Endotracheal 
intubation  (code  96.04)  and  Other 
mechanical  assistance  to  respiration 
(code  93.92)  are  performed.  Medical 
DRGs  generally  are  differentiated  by 
principal  diagnosis,  so  that  there  is 
usually  no  hierarchy  beyond  the  surgical 
DRGs  because  the  groups  of  diagnoses 
are  mutually  exclusive.  However,  while 
DRG  475  is  technically  a  medical  DRG, 
it  is  not  specific  to  e  subset  of  diagnoses 
within  MDC  4  but  rather  can  be 
assigned  to  a  case  with  any  principal 
diagnosis  in  MDC  4  if  the  specified 
procedures  are  performed.  Because  DRG 

475  is  procedure-driven,  it  is  ordered 
below  the  surgical  DRGs  and  above  the 
medical  DRGs  in  the  MDC. 

Comment-  One  commenter  expressed 
concern  that  the  DRG  system  does  not 
adequately  take  into  consideration 
patients  who  develop  acute  respiratory 
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failure.  The  commenter  believes  there 
are  well-defined,  medically  acceptable 
definitions  of  acute  respiratory  failure 
that  should  be  integrated  into  the  DRG 
system. 

Response:  We  believe  the  changes  in 
the  coding  of  respiratory  failure  and  the 
creation  of  new  DRGs  474  and  475  for 
patients  requiring  ventilator  support  will 
adequately  address  the  issue  of  patients 
developing  respiratory  failure.  A  new 
ICD-9-CM  diagnosis  code,  518.81, 
Respiratory  failure,  has  been  adopted 
and  will  become  effective  October  1, 
1987.  Unlike  the  previous  code  for 
respiratory  failure  (799.1),  this  new  code 
is  not  in  Chapter  16  (Symptoms,  Signs, 
and  Ill-Defined  Conditions)  of  the  ICD- 
9-CM;  therefore,  hospitals  will  now  be 
permitted  to  code  respiratory  failure  as 
a  principal  diagnosis  when  it  is  the 
reason  for  admission. 

C.  MDC  5:  Diseases  and  Disorders  of 
the  Circulatory  System 

1.  Major  Vessel  Resection  With 
Replacement 

We  proposed  to  assign  procedure 
codes  38.46,  Abdominal  artery  resection 
with  replacement,  38.47,  Abdominal  vein 
resection  with  replacement,  and  38.48 
Lower  limb  artery  resection  with 
replacement,  to  DRGs  110  and  111 
(Major  Reconstruction  Vascular 
Procedure  without  Pump),  and  remove 
them  from  DRG  l!2  (Vascular 
Procedures  except  major  reconstruction, 
without  pump).  We  did  not  receive  any 
comments  on  this  proposal,  so  it  will  be 
adopted  without  change. 

2.  Malignant  Hypertension 

We  proposed  to  continue  to  classify 
malignant  and  benign  types  of 
hypertension  disease  into  DRG  134 
(Hypertension). 

Comment:  One  commenter  disagreed 
with  our  decision  concerning  malignant 
hypertension.  The  commenter  noted 
that,  in  his  experience,  hypertension  is 
rarely  coded  as  the  principal  diagnosis 
without  another  acute  diagnosis.  The 
commenter  believes  that  further  study  is 
needed  on  the  conditions  and  charges  in 
this  category  before  a  decision  is  made. 

Response:  While  we  agree  in  principle 
with  the  commenter  that  further  study 
may  be  warranttxJ,  we  note  that  the 
comment  is  generally  non-specific  as  to 
ether  diagnoses  that,  in  conjunction  with 
malignant  hypertension,  account  for 
variation  in  resource  use.  In  the  FY  1985 
MEDPAR  file  on  which  our  analysis  was 
based,  the  vast  majority  (93  percent)  of 
malignant  hypertension  cases  were 
coded  401.0  and  had  standardized 
charges  that  were  greater  than  the  mean 
charges  for  the  DRG  by  only  $100  (less 


than  4  percent).  The  206  cases  mvulvmg 
hypertensive  heart  and  renal  disease 
(code  404. 0),  while  considerably  more 
costly  than  the  average  case  in  DRG  134. 
comprised  less  than  1.6  percent  of  all 
malignant  hypertension  cases  and  less 
than  one-half  of  one  percent  of  all  cases 
m  the  DRG.  In  light  of  these  findings,  we 
are  not  prepared  to  reclassify  malignant 
hypertension  cases  at  this  timie. 

In  addition,  we  suggest  that 
commenters  concerned  with  the  DRG 
classification  of  such  cases  furnish  to  us 
additional  information  on  classification 
problems  in  DRG  134  by  writing  to  the 
Grouper  Changes  address  published  in 
section  !1.  of  this  notice.  We  are  not 
persuaded  rhat  further  analysis, 
uninformed  by  more  specific 
information,  would  be  fruitful  at  this 
time. 

3.  Acute  Myocardial  Infarction 

We  proposed  to  continue  to  classify 
acute  myocardial  infarctions  (AMI)  into 
DRGs  121,  (Circulatory  Disorders  with 
AMI  and  Cardiovascular  Compensation 
Discharged  Alive)  122,  (Circulatory 
Disorders  with  AMI  Without 
Cardiovascular  Compensation 
Discharged  Alive)  and  123  (Circulatory 
Disorders  with  A.MI.  Expired). 

Comment:  Two  commenters  urged 
that  we  reconsider  our  decision  not  to 
reclassify  AMI  cases  at  this  time.  The 
commenters  believe  the  number  of  cases 
subject  to  misclassification  due  to 
coding  guidelines  is  small  and  should 
not  cause  us  to  postpone  quick  action  on 
the  issue  of  reclassification  of  AMI 
cases.  One  commenter  also  suggested 
that  the  ICD-9-CM  Coordination  and 
Maintenance  Committee  "develop  more 
ethical  /\M1  coding  guidelines." 

Response:  We  believe  that  it  is 
premature  to  revise  the  classification  of 
AMI  cases  at  this  time.  As  we  pointed 
out  in  our  proposed  notice,  the  current 
ICD-9-CM  coding  guidelines  can  result 
in  the  assignment  to  DRGs  121-123  of 
cases  that  do  not  involve  a  current, 
documented  AMI  but  rather  involve  the 
admission  of  patients  who  had  a 
myocardial  infarction  within  the 
preceding  eight  weeks.  Such  patients 
may  be  hospitalized  for  recurrence  of 
symptoms  without  an  AMI,  for 
regulation  of  their  medication,  or  for 
further  evaluation  of  their  condition, 
including  cardiac  catheterization  to 
determine  the  need  for  coronary  bypass 
surgery.  As  many  as  25  percent  of  FY 
1984  AMI  cases  among  Medicare 
beneficiaries  discharged  alive  show  a 
length  of  stay  of  seven  days  or  less. 
Physicians  advise  us  that  the  generally 
recognized  standard  of  care  for  patients 
admitted  with  a  documented  AMI  is  at 
least  seven  days.  Accordingly,  cases 


with  lengths  of  stay  of  less  than  se\en 
days  ma\  in  fact  represent  cases  not 
admitted  for  the  treatment  of  an  AMI 
but  nonetheless  classified  as  AMIs 
because  of  the  eight-week  rule.  We 
believe  the  commingling  of  such  cases 
with  cases  admitted  and  treated  for 
documented  A.MIs  is  responsible  in  part 
for  the  variation  in  resources  in  these 
DRGs. 

We  appreciate  the  commenters 
support  for  changes  to  the  coding 
guidelines  The  1CD-9-CM  Coordination 
and  Maintenance  Committee  addressed 
coding  of  AMIs  at  its  July  1987  meeting. 
The  .National  Center  for  Health 
Statistics  solicited  comments  and 
announced  plans  to  propose  a  revision 
at  the  November  1987  meeting  of  the 
1CD-9-CM  Coordination  and 
Maintenance  Committee.  We  will 
continue  to  work  with  the  ICD-9-CM 
Coordination  and  Maintenance 
Committee  on  the  coding  issue.  We 
encourage  commenters  to  address 
suggestions  for  revision  of  the  AM! 
diagnosis  code  to: 

Ms.  Sue  Meads,  Co-Chairperson,  ICD-^ 
CM  Coordination-Maintenance 
Committee.  National  Center  for 
Health  Statistics,  Room  2-19  Center 
Building,  3700  East-West  Highway. 
Hyattsville,  Maryland  207B2. 
In  light  of  the  possibility  of  coding 
changes  that  may  affect  the  assignment 
of  cases  currently  in  the  A.MI  DRGs.  we 
believe  it  is  more  appropriate  to  delay 
action  at  this  time.  In  general,  we 
believe  that  making  changes  in  a  DRG 
that  we  expect  to  have  to  revise  further 
a  year  or  two  later  based  on  coding 
changes  would  create  confusion  that  is 
likely  to  outweigh  the  potential  benefits 
of  the  classification  change. 

In  addition,  we  intend  to  conduct 
further  analysis  to  determine  whether,  in 
the  absence  of  diagnosis  code 
modifications,  there  are  alternative 
configurations  to  classify  cases  in  DRGs 
121-123  that  better  predict  resource  use 
among  patients.  We  would  also  urge 
hospitals  performing  cardiac 
catheterizations  on  AMI  patients  to  code 
those  catheterizations  even  though  they 
do  not  affect  the  DRG  assignment  at  this 
time,  as  more  complete  data  on 
procedures  performed  is  of  value  in 
assessing  the  appropriateness  of 
classification  changes. 

4.  Adding  a  CC  to  DRG  124 

We  proposed  to  add  diagnosis  code 
428.9.  Heart  Failure,  unspecified,  to  the 
diagnoses  included  in  DRG  124 
(Circulatory  Disorders  except  AMI  with 
Cardiac  Catheterization  and  Complex 
Diagnosis).  We  received  no  negative 
comments  and  one  favorable  comment 
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in  support  of  this  proposal.  We  are 
adopting  it  without  change. 

5.  Pacemakers 

We  proposed  to  continue  to  classify 
single  and  dual  chamber  pacemakers  in 
the  existing  pacemaker  DRGs,  115 
through  118. 

Commpnt:  One  commenter  wrote 
expressing  displeasure  with  our  failure 
to  reclassify  pacemaker  cases  based  on 
the  type  of  device.  The  commenter 
encouraged  further  study  in  this  area  so 
that  hospitals  will  not  continue  to  be 
underpaid  for  dual  chamber  devices  in 
the  future. 

Response:  As  we  explained  in  the 
proposed  notice,  the  pacemaker 
classification  issue  is  more  complicated 
than  identifying  and  recognizing  price 
differences  between  dual  chamber  and 
single  chamber  devices.  Moreover,  new 
ICD-9-CM  codes,  which  will  permit  us 
to  distinguish  among  types  of  pacemaker 
devices,  have  just  been  adopted  for  use 
effective  in  October  1987.  These  codes 
may  be  found  in  Table  U  of  this  notice. 
We  note  that  ProPAC,  as  well  as  several 
manufacturers  of  pacemaker  devices, 
support  our  decision  to  conduct  further 
study  on  this  issue.  We  will  report  our 
findings  as  they  become  available. 

Although  we  proposed  no 
classification  changes  for  cardiac 
pacemaker  cases,  we  note  that  the 
adoption  of  new  ICD-9-CM  codes  for 
cardiac  pacemaker  procedures  requires 
modification  of  the  Grouper  logic  in 
order  to  ensure  consistent  treatment  of 
like  cases  using  both  the  old  codes  and 
the  new  codes.  A  summary  of  the 
revised  Grouper  logic  for  classifying 
pacemaker  cases  appears  as  Table  III  in 
Section  VI  of  this  notice. 

6.  Defibrillators 

We  proposed  the  following  interim 
measures  for  reclassification  of 
automatic  implantable  cardioverter 
defibrillator  (AICD)  cases:  to  continue  to 
assign  AICD  total  system  implants  with 
cardiac  catheterization  to  ORG  104 
(Cardiac  Valve  Procedure  with  Pump 
and  With  Cardiac  Catheterization);  to 
assign  AICD  total  system  implant  cases 
without  cardiac  catheterization  to  DRG 
105  (Cardiac  Valve  Procedure  with 
Pump  and  Without  Cardiac 
Catheterization):  and  to  assign 
procedure  codes  37.95  through  37.98, 
Implant  or  replacement  of 
cardiodefibriilator  leads  or  generator,  to 
DRG  120  (Other  Circulatory  System  OR 
Procedures),  and  remove  them  from 
DRG  ll7  (Cardiac  Pacemaker  Revision 
Except  Device  Replacement). 

Comment:  Two  commenters 
expressed  concern  with  our  proposed 
classification  of  defibrillator  cases.  The 


commenters  expressed  concern  that 
1CD-9-CM  coding  conventions  required 
clarification  so  that  electrophysiological 
testing  performed  in  association  with 
the  implant  is  reported.  One  commenter 
also  believes  that  reclassification  of 
defibrillator  replacements  and/or 
defibrillator  lead  implants  from  DRG  117 
to  DRG  120  would  continue  to  result  in 
underpayment  for  the  procedure.  The 
commenter  requested  reclassification  to 
an  unspecified  higher  weighted  DRG. 

Response:  We  admit  that  there  is  not 
a  distinct  ICD-9-CM  code  for 
electrophysiological  testing.  Currently, 
this  is  captured  under  code  37.29,  Other 
diagnostic  procedures  on  the  heart  and 
pericardium.  The  ICI>-9-CM 
Coordination  and  Maintenance 
Committee  addressed  this  issue  at  their 
July  1987  meeting.  During  the  coming 
year  it  is  anticipated  that  a  new  code 
will  be  proposed  for  electrophysiological 
testing.  If  approved,  the  code(s)  would 
become  effective  October  1, 1988.  In 
addition,  hospitals  should  report  cardiac 
catheterization  on  the  Medicare  billing 
form  whenever  performed.  Use  of  the 
catheterization  code  affects  DRG 
classification  in  several  DRGs  even 
though  it  is  not  considered  an  operating 
room  procedure. 

With  regard  to  the  classification  of 
replacement  and/or  insertion  of  AICD 
leads  and  devices  alone,  we  continue  to 
believe  DRG  120  is  appropriate  for  the 
time  being.  Based  on  the  limited 
Medicare  data  available  at  this  time,  we 
find  that  average  charges  for  AICD 
procedures  other  than  total  system 
implants  reasonably  approximate  the 
average  charge  for  DRG  120.  Until  more 
claims  data  are  available,  we  consider  it 
more  appropriate  to  temporarily  classify 
the  AICD  procedures,  other  than  total 
system  insertions,  in  DRG  120.  Once  the 
technology  is  stabilized  and  we  have  a 
larger  data  base  for  evaluative  purposes, 
we  will  consider  further  reclassification 
of  both  total  system  AICD  implants  and 
other  defibrillator  procedures.  We  note 
also  that  ProPAC's  comments  include 
support  for  assignment  of  these 
procedures  to  DRG  120. 

Comment:  One  commenter  noted  our 
commitment,  published  in  the 
September  3, 1986,  PPS  notice  to  re- 
evaluate complex  aortic  aneurysm 
repairs.  The  commenter  expressed 
disappointment  that  the  results  of  this 
re-evaluation  were  not  contained  in  the 
May  19, 1987  proposed  notice  and 
requested  that  the  results  of  the 
evaluation  be  included  in  this  notice. 

Response:  The  new  ICD-9-CM 
procedure  codes  that  clearly  identify 
thoraco-abdominal  aortic  aneurysm 
repair  just  became  effective  October  1, 
1986.  Because  of  the  lag  between  patient 


discharges  and  inclusion  of  the 
discharge  data  in  our  central  office 
MEDPAR  file,  we  have  limited  data  from 
FY  1987. 

We  believe  it  is  premature  to  conduct 
a  re-evaluation  on  complex  aortic 
aneurysm  repairs  at  this  time  due  to  the 
scarcity  of  data.  Any  conclusions  based 
on  such  limited  data  would  of  necessity 
be  considered  interim,  as  with  cochlear 
implants  and  cardiac  defibrillators. 
Since  we  have  already  instituted  an 
interim  reclassification  of  the  procedure, 
we  do  not  believe  it  is  a  prudent  use  of 
resources  to  engage  in  a  rushed  analysis 
based  on  incomplete  data,  only  to  repeat 
the  analysis  once  more  information 
becomes  available.  Consequently,  we 
have  nothing  to  report  on  this  procedure 
at  this  time. 

We  do  intend,  however,  to  re-evaluate 
the  classification  of  complex  aortic 
aneurysm  repairs  once  adequate  data 
are  available.  We  will  report  on  our 
findings  in  the  first  DRG  classification 
notice  to  be  published  after  our  review 
is  complete. 

D.  MDC  6:  Diseases  and  Disorders  of 
the  Digestive  System 

1.  Reassignment  of  Ulcer  Diagnosis 
Code 

We  proposed  to  remove  diagnosis 
code  531.70,  Chronic  gastric  ulcer 
without  mention  of  hemorrhage, 
perforation  or  obstruction,  from  DRG 
176  (Complicated  Peptic  Ulcer)  and 
reassign  it  to  DRGs  177  (Uncomplicated 
Peptic  Ulcer  with  CC)  and  178 
(Uncomplicated  Peptic  Ulcer  without 
CC).  We  did  not  receive  any  comments 
on  this  proposal,  so  it  will  be  adopted 
without  change. 

2.  No  Change  in  the  Classirication  of 
Bowel  Procedures 

We  stated  that  national  data 
indicated  no  significant  classification 
problems  in  the  major  bowel  procedure 
DRGs  148  and  149  (Major  Small  and 
Large  Bowel  Procedures).  Thus,  we 
proposed  not  to  amend  the  current 
classification  of  bowel  procedures.  We 
did  not  receive  any  comments  on  our 
statement,  so  the  current  classification 
of  bowel  procedures  will  remain. 

E.  MDC  8:  Diseases  and  Disorders  of  the 
Mvsculoskeletal  System  and  Connective 
Tissue 

1.  Hamartoma     | 

We  proposed  to  remove  diagnosis 
code  759.6,  Other  hamartoses,  not 
elsewhere  classified  (NEC),  from  MDC 
17.  Myeloprofiferative  and  Poorly 
Differentiated  Neoplasms,  and  to  add  it 
to  MDC  8.  We  also  proposed  adding 
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procedure  code  32.29,  Other  local 
excision  or  destruction  of  lesion  or 
tissue  of  lung  to  DRGs  233  and  234 
(Other  Musculoskeletal  and  Connective 
Tissue  Procedures),  in  order  to  avoid 
inappropriate  assignment  to  DRG  468. 

Comment:  We  received  conflicting 
comments  concerning  our  proposal  to 
move  diagnosis  code  759.6,  Other 
hamartoses,  NEC,  from  MDC  17  to  MDC 
8.  One  commenter  approved  of  the 
proposed  change  but,  noting  that 
hamartoses  occur  at  sites  other  than  the 
lung,  recommended  that  additional 
procedure  codes  be  added  to  DRGs  233 
and  234  to  prevent  assignment  to  DRG 
468  of  excisions  of  hamartoses  at  other 
sites.  Another  commenter  expressed 
concern  that  hamartoses  not  be  removed 
from  MDC  17,  stating  that  a  hamartoma 
is  a  tumor-like  mass  that  may  undergo 
neoplastic  transformation.  Therefore, 
the  commenter  believes  assignment  to 
MDC  17  is  appropriate. 

Response:  In  light  of  the  conflicting 
comments  on  this  subject  we  have 
decided  to  postpone  implementation  of 
this  proposed  change  for  FY  1388.  We 
will  study  the  issue  in  greater  detail 
during  the  upcoming  evaluative  period 
and  will  report  on  our  findings  in  next 
year's  proposed  notice. 

2.  Certain  femur  procedures 

We  proposed  to  reassign  procedure 
code  79.95,  Unspecified  operation  on 
femur  injury  from  DRGs  218,  219,  and 
220  (Lower  extremity  and  humerus 
procedure  except  hip,  foot,  femur).  We 
received  no  negative  comments  and  one 
favorable  comment  in  support  of  this 
proposal,  so  it  will  be  adopted  without 
change. 

F.  MDC  9:  Diseases  and  Disorders  of  the 
Skin.  Subcutaneous  Tissue  and  Breast 

1.  Cellulitis  of  finger,  toe  and  digit 

We  proposed  to  add  the  following 
diagnoses  to  the  list  of  principal 
diagnoses  that  mav  result  in  assignment 
to  DRG  263  (Skin  Graft  and/or 
Debridement  For  Skin  Ulcer  or  Cellulitis 
with  CC)  and  DRG  264  (Skin  Graft  and/ 
or  Debridement  For  Skin  Ulcer  or 
Cellulitis  without  CC). 

681.00  Cellulitis  and  abcess  of  finger, 
unspecified 

681.01  Felon 

681.02  Onychia  and  paronychia  of 
finger 

681.10  Cellulitis  and  abscess  of  toe, 
unspecified 

681.11  Onychia  and  paronychia  of  toe 
681.9    Cellulitis  and  abscess  of 

unspecified  digit 

We  received  no  negative  comments 
on  this  proposal,  so  it  will  be  adopted 
without  change. 


2.  Infected  abrasion  or  friction  bum  of 

face,  neck,  and  scalp 

We  proposed  'o  remove  diagnosis 
code  910.1,  Abrasion  or  friction  bum  of 
face,  neck,  and  scalp  except  eye, 
infected,  from  DRGs  280-282  (Trauma  to 
the  Skin.  Subcutaneous  tissue,  and 
Breast),  and  assign  the  code  to  DRGs 
277-279  (Cellulitis)  along  with  other 
diagnoses  for  infection. 

We  received  no  negative  comments 
on  this  proposal,  so  it  will  be  adopted 
without  change. 

G.  MDC  11:  Diseases  and  Disorders  of 
the  Kidney  and  Urinary  Tract 

We  proposed  to  remove  diagnosis 
code  581.9,  Nephrotic  syndrome  with 
unspecified  pathological  lesion  in 
kidney,  from  DRGs  325-327  (Kidney  and 
Urinary  Tract  Signs  and  Symptoms)  and 
place  it  in  DRGs  331-333  (Other  Kidney 
and  Urinary  Tract  Diagnoses).  We  did 
not  receive  any  negative  comments  on 
this  proposal,  so  it  will  be  adopted 
without  change. 

H.  MDC  18:  Infections  and  Parasitic 
Diseases  (Systemic  and  Unspecified 
Sites) 

We  proposed  to  remove  diagnosis 
code  785.59,  Shock  without  mention  of 
trauma.  NEC,  from  MDC  5  and  reassign 
the  condition  to  MDC  18,  with  non- 
surgical cases  assigned  to  DRGs  416  and 
417  (Septicemia).  We  did  not  receive 
any  comments  on  this  proposal,  so  it  is 
adopted  without  change. 

/.  MDC  20:  Alcohol/Drug  Use  and 
Alcohol /Drug  Induced  Organic  Mental 
Disorders 

1.  Refinement  of  alcohol/drug  DRGs 

In  accordance  with  our  September  3. 
1986  final  rule  on  changes  to  the 
inpatient  ho.spital  prospective  payment 
system  and  FY  1987  rates  (51  FR  31454), 
the  exclusion  of  alcohol/drug  treatment 
hospitals  and  units  was  extended 
through  cost  reporting  periods  beginning 
before  October  1, 1987.  The  extension 
was  intended  to  permit  completion  of 
analyses  of  a  record  reabstraction  study 
conducted  by  the  Alcohol.  Drug  Abuse, 
and  Mental  Health  Administration 
(ADAMHA)  in  concert  with  the  National 
Institute  of  Mental  Health,  the  National 
Institute  on  Drug  Abuse,  the  National 
Institute  on  Drug  Abuse,  the  National 
Institute  on  Alcohol  Abuse  and 
Alcoholism,  the  Office  of  the  Assistant 
Secretary  for  Planning  and  Evaluation, 
and  HCFA. 

The  record  reabstraction  study  was 
designed  to  examine  the  predictive 
value  of  variables  not  currently  included 
in  the  DRG  logic  for  MDC  20,  such  as 
patient  age,  disability  status,  CC  and 


polysubstance  u&f .  on  patient  resource 
use.  Based  on  the  a.ndlyses  and 
recommendations  of  ADAMH.-^.  HCFA 
tested  the  effects  of  reconfiguring  the 
alcohol/drug  DRGs  along  the  lines 
suggested  by  ADA.MH.^  by  analvzing 
the  FY  1985  and  FV  1986  MEDPAR 
records  for  all  Medicare  discharges  in 
.MDC  20  (the  ADAMHA  reabstraction 
study  was  based  on  a  stratified  random 
sample  of  FY  1984  discharges).  Based  on 
our  anal>ses  and  those  of  ADAMHA. 
we  proposed  to  reconfigure  the  alcohol/ 
drug  DRGs  as  follows: 

•  Cases  in  the  current  DRGs  434  and 
435  would  be  combined  and  then  re-split 
based  on  the  presence  or  absence  of 
non-MDC  20  CC  The  proposed  DRG  434 
would  be  Alcohol /Drug  Abuse  or 
Dependence.  Detoxification  or  Other 
Symptomatic  Treatment,  with  CC  and 
the  proposed  DRG  435  would  be 
Alcohol /Drug  Abuse  or  Dependence, 
Detoxification  or  Other  Symptomatic 
Treatment,  without  CC. 

•  We  proposed  that  cases  with  either 
a  principal  or  secondary  diagnosis 
(rather  than  only  a  principal  diagnosis, 
as  currently)  of  alcohol  or  drug 
dependence  would  be  assigned  to  the 
revised  DRG  436.  if  rehabilitation 
therapy  (diagnosis  code  V57.89]  was 
fumi.shed.  and  to  the  revised  DRG  437  if 
both  rehabilitation  therapy  and 
detoxification  (procedure  code  94.25) 
were  provided.  In  addition,  we  proposed 
that  certain  diagnoses  that  are  not 
currently  assigned  to  DRGs  436  and  437 
be  permitted  to  group  to  the  revised 
DRGs  436  and  437  if  it  is  the  physician's 
judgment  that  a  patient  with  a  principal 
or  secondary  diagnosis  of  one  or  more  of 
these  conditions  may  benefit  from 
rehabilitation  and  such  rehabilitation  is 
furnished  and  reported  on  the  bill 
submitted.  These  additional  diagnoses 
to  be  treated  as  dependence  diagnoses 
were  alcohol  amnestic  syndrome  (291.1), 
other  alcoholic  dementia  (291.2).  alcohol 
withdrawal  hallucinosis  (291.3),  other- 
specified  alcoholic  psychosis  (291.8), 
and  unspecified  alcoholic  psychosis 
(291.9). 

The  revised  logic  for  DRGs  436  and 
437  would  move  cases  involving  the 
above  diagnoses  from  DRG  434  (to 
which  codes  291.1  and  291.2  are 
currently  assigned)  and  from  DRG  435 
(to  which  codes  291.3,  291.8  and  2919 
are  currently  assigned)  as  long  as 
rehabilitation  therapy  was  furnished. 
The  effect  of  recognizing  secondary  as 
well  as  principal  diagnoses  of  alcohol  or 
drug  dependence  in  the  proposed 
revisions  of  DRGs  436  and  437  was  to 
remove  cases  from  DRG  434  when 
rehabilitation  therapy  was  furnished  to 
a  patient  with  a  principal  diagnosis  of 
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alcohol  or  drug  abuse,  as  long  as  the 
record  also  contained  evidence  of 
alcohol  or  drug  dependence  as  a 
secondary  diagnosis. 

No  change  was  proposed  to  the  logic 
for  DRG  433,  except  that  it  be  renamed 
Alcohol/Drug  Abuse  or  Dependence, 
Left  Against  Medical  ,^dvice. 

We  received  several  comments  on 
these  proposed  DRG  revisions.  We  also 
received  numerous  comments  on  the 
scheduled  end  of  the  exclusion  of 
alcohol/drug  hospitals  and  units,  the 
absence  of  an  impact  analysis  on  the 
effect  of  inclusion  of  alcohol/drug 
hospitals  and  units  in  the  prospective 
payment  system,  the  proposed 
recalibrated  weights,  and  outlier 
thresholds  for  the  alcohol/drug  DRGs. 
They  will  be  addressed  separately  in 
our  final  rule  of  changes  to  the  inpatient 
hospital  prospective  payment  svstem 
and  FY  19«8  rates,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Comwenl:  Several  associations 
representing  hospitals,  physicians  and 
nurses  commented  favorably  on  the 
proposed  restructuring  of  DRGs  434-437, 
indicating  that  the  proposed  DRGs  for 
alcohol/drug  diagnoses  represented  an 
improvement  over  the  current 
classifications.  The  .National 
Association  of  Addiction  Treatment 
Providers  (N.'\ATP).  while  expressing 
m.ajor  concerns  regarding  the 
recalibrated  DRG  weights,  the 
scheduled  end  of  the  exclusion  of 
alcohol/drug  hospitals  and  units  and  the 
absence  of  an  impact  analysis,  wrote: 
"We  sincerely  applaud  the  Department's 
efforts  and  diligence  represented  by  the 
various  analyses  which  have  been 
conducted  and  served  as  the  basis  for 
the  current  proposed  reclassification  of 
the  alcohol  and  drug  abuse  DRGs.  We 
think  that  the  proposed  reclassification 
has  a  solid  analytic  foundation  and 
fairly  represents  a  method  to  classify 
alcoholism  and  drug  abuse/dependency 
admissions  for  the  Medicare  beneficiary 
population." 

Response:  We  are  encouraged  by  the 
favorable  response  to  the  proposed 
reconfiguration  of  the  alcohol/drug 
DRGs  We  note  that  while  many 
individual  alcohol/drug  hospitals  and 
units  were  critical  of  the  scheduled  end 
of  their  exclusion  from  the  prospective 
payment  system,  their  criticism  related 
to  the  absence  of  an  impact  analysis  and 
the  use  of  cases  from  short-stay  " 
hospitals  as  well  as  excluded  alcohol/ 
drug  hospitals  and  units  to  establish  the 
proposed  weighting  factors,  rather  than 
to  the  proposed  classification  of 
alcohol/drug  cases  among  the  MDC  20 
DRGs.  We  believe  this  is  further 
evidence  that  the  proposed  DRG 
classifications  do  represent  an 


improvement  over  the  existing  alcohol/ 
drug  DRGs. 

Comment:  One  commenter  expressed 
concern  that  the  June  10  notice  provided 
only  general  descriptions  of  the 
ADAMHA  and  HCFA  studies  on  which 
the  proposed  modifications  were  based 
but  did  not  display  the  study  results. 
This  commenter  also  indicated  that  the 
study  files  had  not  been  made  available 
to  the  public. 

Response:  The  ADAMHA  study  was 
designed  to  assess  and  test  hypotheses 
regarding  alternate  structuring  of  the 
MDC  20  DRGs.  The  findings  of  this 
reabstract  study  were  published  in  the 
June  10  proposed  notice  as  supporting 
evidence  for  the  proposed  DRG 
reconfigurations.  Sufficient  information 
was  provided  to  document  the  impact  of 
those  variables  found  to  influence 
resource  consumption  in  the  alcohol/ 
drug  DRGs.  Our  description  of  the 
analyses  undertaken  identifies  the  data 
sources  used  and  provides  sufficient 
information  to  enable  interested  parties 
to  conduct  similar  analyses,  should  they 
wish  to  do  so.  The  availability  of 
MEDPAR  data,  on  which  most  of 
HCFA's  analyses  are  based,  was  the 
subject  of  a  Federal  Register  notice 
published  July  2.  1985  (50  PR  27407).  The 
ADAMHA  reabstraction  study 
database,  consisting  of  data 
reabstracted  from  the  medical  record 
merged  with  MEDPAR  data,  contains 
personally  identifiable  data  which  under 
the  provisions  of  the  Privacy  Act,  may 
not  be  released.  ADAMHA  is  in  the 
process  of  removing  personal  identifiers 
and  will  make  the  data  available  to  the 
public  at  the  earliest  possible  date. 
Preparation  of  this  data  tape  has 
involved  careful  screening  of  all 
variables  to  assure  that  no  information 
identifying  specific  patients  or  providers 
is  included.  All  provider-specific 
variables  that  might  possibly  identify  a 
given  provider  were  omitted,  in  support 
of  ADAMHA's  assurance  of 
confidentiality  with  respect  to  the 
identities  of  providers  participating  in 
the  study  and  their  patients  whose 
records  were  abstracted.  Also,  as  noted 
earlier  in  this  document,  a  contact 
person's  name  and  telephone  number 
are  provided  for  those  seeking 
additional  information  on  the  changes. 
Finally,  all  materials  used  and  analyses 
conducted  are  subject  to  release  upon 
request,  including  requests  under  the 
Freedom  of  Information  Act.  We  believe 
that  all  of  these  procedures  facilitate 
open,  public  debate  and  permit  readers 
sufficient  information  in  sufficient 
detail,  to  evaluate  the  proposed  changes. 

Comment:  One  commenter  believed 
that  the  alcohol/drug  DRGs  should 
differentiate  between  patients  with  dual 


diagnoses,  such  as  cirrhosis,  depression, 
or  other  medical  or  psychiatric 
diagnoses,  and  those  without.  Other 
commenters  thought  presence  or 
absence  of  CC  should  be  incorporated 
into  the  revised  DRGs  436  and  437. 

Response:  We  evaluated  the  impact  of 
presence  or  absence  of  any  CC  on  all 
alcohol/drug  DRGs  and  found  that  most 
patients  with  a  principal  diagnosis  in 
MDC  20  also  had  a  CC  reported. 
Because  most  alcohol/drug  diagnoses 
are  on  the  master  CC  list  and  many 
patients  in  MDC  20  have  multiple 
alcohol/drug  diagnoses,  such  as  both 
dependence  and  abuse,  coded,  this 
distinction  was  not  associated  with 
significant  differences  in  resource  use. 
After  revising  the  CC  list  for  MDC  20  to 
exclude  diagnoses  in  MDC  20.  we  found 
that  presence  or  absence  of  non  MDC- 
CC  was  associated  with  significant 
differences  in  resource  use  among 
patients  not  undergoing  rehabilitation. 

Based  on  FY  1986  MEDPAR  records, 
patients  in  DRGs  434  and  435  with  non- 
MDC  20  CC  had  mean  charges  40 
percent  and  45  percent  greater, 
respectively,  than  patients  without  CC. 
Moreover,  the  homogeneity  of  the 
resulting  groups,  as  measured  by  a 
weighted  average  of  the  coefficients  of 
variation,  improved  by  3  percent  for 
DRG  434  and  by  8  percent  for  DRG  435. 
Because  there  were  no  statistical 
differences  between  charges  for  patients 
in  DRGs  434  and  435  when  presence  or 
absence  of  CC  was  held  constant,  we 
proposed  to  combine  all  cases  from 
DRGs  434  and  435  and  then  re-split  them 
into  two  new  DRGs,  distinguished  by 
presence  or  absence  of  non-MDC  20  CC. 
Accordingly,  we  believe  our  proposed 
revision  of  DRGs  434  and  435  does  take 
into  account  differences  between 
patients  with  multiple  diagnoses  and 
those  without,  as  recommended  by  the 
first  commenter  cited. 

When  we  performed  similar  analyses 
on  cases  in  DRGs  436  and  437,  we  found 
that  the  resource  differences  between 
patients  with  CC  and  those  without 
dropped  to  17  and  10  percent, 
respectively.  Moreover,  the  homogeneity 
of  the  two  resulting  pairs  improved  by 
only  one-half  of  one  percent.  We  infer 
from  this  minimal  improvement  in 
homogeneity  that  there  are  other  factors 
contributing  nearly  as  much  to  patient 
differences  in  resource  use  as  the 
presence  or  absence  of  CC.  As  we 
indicated  in  the  proposed  notice,  the 
average  resource  differential  in  over  100 
pairs  of  DRGs,  when  split  on  the  basis  of 
CC,  averages  60  percent  for  all  pairs  and 
is  less  than  20  percent  for  only  two 
pairs.  In  light  of  the  more  modest 
resource  differences  associated  with  CC 
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in  DRGs  436  and  437,  combined  with  the 
minimal  improvements  in  homogeneity 
of  the  resulting  groups,  we  do  not 
believe  it  is  appropriate  at  this  time  to 
split  DRGs  436  and  437  on  the  basis  of 
presence  or  absence  of  CC.  Therefore, 
we  have  not  adopted  the  commenters" 
recommendations  regarding  DRGs  436 
and  437. 

Comment:  One  commenter  observed 
that  resource  differences  associated 
with  multiple  addictions  should  be 
reflected  in  the  revised  MDC  20  DRGs. 
Another  commenter.  while 
acknowledging  that  the  proposed 
alcohol/drug  DRGs  are  an  improvement 
over  the  current  DRGs  in  MDC  20, 
questioned  the  conclusions  implied  by  a 
lack  of  differentiation  in  the  DRGs 
between  the  types  of  substances  abused. 

Response:  At  the  present  time,  cases 
of  drug  abuse  represent  less  than  fifteen 
percent  of  all  Medicare  cases  in  MDC 
20.  However,  ADAMHAs  study  sample 
was  designed  so  as  to  reabstract  all 
Medicare  alcohol/drug  cases  from  each 
provider  in  the  sample;  it  was 
hypothesized  that  differential  resource 
intensity  associated  with  type  or 
combination  of  substances  used  would 
emerge  at  the  provider  level. 

In  an  effort  to  evaluate  the  effects  of 
multiple  substance  abuse  ADAMHA 
examined  cases  involving  alcohol  only, 
single  drug  use  only,  alcohol/drug 
combinations,  and  multiple  drug 
combinations.  Based  on  the  limited 
number  of  Medicare  cases  involving 
drug  use  other  than  alcohol,  ADAMHA 
did  not  consider  it  appropriate  to 
distinguish  the  DRGs  by  type  of  drug 
used  or  between  alcohol  and  drug  cases, 
nor  did  it  find  systematic  and  consistent 
results  when  it  distinguished  cases 
involving  single  substance  abuse  from 
those  involving  polysubstance  abuse. 
On  the  basis  of  these  analyses, 
ADAMHA  recommended  no  distinction 
in  the  DRGs  between  alcohol  and  drug 
dependence  or  between  single 
substance  and  multiple  substance 
abuse. 

Comment:  One  commenter  noted  that 
the  proposed  notice  referenced  the  use 
of  code  V57.81  for  rehabilitation  rather 
than  code  V57.89. 

Response:  We  agree  with  the 
commenter  that  the  proposed  notice 
contained  a  typographical  error.  The 
correct  code  for  alcohol/drug-related 
rehabilitation  is  V57.89.  We  regret  any 
confusion  this  error  may  have  caused 
our  readers. 

Comment:  One  commenter  raised 
questions  about  the  validity  of  the 
ADAMHA  study  in  light  of  the  sample 
size  and  the  use  of  only  the  face  sheet 
and  discharge  summary  as  the  basis  for 
reabstraction. 


This  commenter  observed  that 
acceptable  coding  practices  require  use 
of  the  entire  medical  record,  especially 
to  identify  CC, 

Response:  .-ADAMHA  consulted 
extensively  with  industry 
representatives,  HCFA  and  the 
Assistant  Secretary  for  Planning  and 
Evaluation  regarding  the  design, 
implementation  and  analyses  conducted 
during  their  MDC  20  study.  The 
ADAMHA  reabstraction  study  was 
based  on  a  stratified  random  semple  of 
849  hospitals  and  units  with  some  15.000 
Medicare  discharges  in  the  alcohol/drug 
DRGs.  These  discharges  represented  28 
percent  of  all  alcohol/drug  cases  in  FV 
1984.  Providers  were  stratified  by  type 
of  hospital  or  unit  and  its  PPS  status 
(excluded  hospital,  excluded  alcohol 
unit,  included  short-stay  hospital,  etc.). 
Within  this  sampling  frame,  sampled 
providers  were  asked  to  submit  records 
for  all  of  their  MDC  20  discharges  for  FY 
1984.  The  provider  response  rale 
approached  90  percent,  and  80  percent 
of  the  requested  records  were  obtained. 
Even  after  adjusting  for  response  rate, 
the  reabstracted  records  comprise  22 
percent  of  Medicare  alcohol/ drug  cases 
in  FY  1984.  We  believe  this  sampling 
frame  yielded  an  adequate  database  for 
analysis  from  the  standpoint  of  both  size 
and  representativeness  of  the  selected 
providers. 

As  to  the  validity  of  using  only  the 
face  sheet  and  discharge  summary  as 
the  basis  for  reabstraction.  it  is  true  that 
coders  are  encouraged  to  review  the 
entire  medical  record  in  order  to  capture 
any  diagnoses  that  might  have  been 
omitted  by  the  physician  who  prepared 
the  discharge  summary.  However, 
ADAMHA  conducted  a  pilot  test  to 
compare  the  availability  and  reliability 
of  variables  of  interest  from  the 
discharge  summary  with  their 
availability  from  the  full  medical  record. 
The  pilot  test  confirmed  that  the  face 
sheet  and  the  discharge  summary  were 
in  fact  valid  and  reliable  sources  of  the 
necessary  information  and 
demonstrated  that  their  use  would 
facilitate  efficiency  of  the  data 
collection  effort  without  sacrificing 
accuracy.  In  addition,  the  study 
methodology  specifically  provided  for 
call-back  consultation  with  hospital 
medical  records  personnel  and  involved 
referring  back  to  the  full  medical  record 
whenever  there  was  any  doubt  about 
the  variables  of  interest  being 
reabstracted  from  the  face  sheet  and  the 
discharge  summary. 

Coders  working  on  the  reabstraction 
study  were  instructed  specifically  to 
code  coexisting  conditions.  The  data 
collection  instrument  permitted  coding 


of  up  to  seven  diagnoses  and  five 
procedures,  in  contrast  to  the  maximum 
of  five  diagnoses  and  three  procedures 
that  can  be  reported  on  the  Medicare 
billing  form.  The  ADAMHA  study  paid 
particularly  close  attention  to  accurate 
coding  of  the  incidence  of  rehabilitation. 

We  believe  the  procedures  followed 
by  AD.^MHA  in  designing  and 
conducting  this  study  were  sufficient  to 
ensure  completeness,  quality  and 
consistency  of  the  data  collected  and 
the  reliability  of  inferences  drawn  with 
respect  to  analyses  of  alternative 
configurations  of  the  alcohol/drug 
DRGs. 

Finally,  we  reiterate  that  the  final 

analysis  on  many  of  the  alternative 
configurations  of  the  MDC  20  DRGs 
were  ultimately  tested  on  more  recent 
and  more  complete  Medicare  data  on 
discharges  from  the  alcohol/drug 
DRGs— more  than  40,000  in  FT  1985  and 
more  than  30.000  cases  m  FY  1986  all 
discharge  data  received  in  HCFA 
central  office  through  September  1986. 

Comment:  One  commenter  observed 
that  because  the  current  MDC  20  DRG 
assignments  are  not  affected  by  the 
presence  of  CC.  it  is  likely  that  such 
conditions  were  under-reported  in  the 
ADAMHA  study  and  in  FT  1986 

Response:  As  noted  previously, 
ADAMHA  specifically  collected 
comprehensive  data  on  secondary 
diagnoses,  using  a  data  collection 
instrument  designed  to  collect  up  to 
seven  diagnoses  rather  than  five  as  are 
reported  on  the  hospital  billing  form.  In 
the  FY  1985  and  FY  1986  MEDPAR  study 
files,  the  percentage  of  patients  in  the 
alcohol/drug  DRGs  with  non-  MDC  20 
CC  on  their  Medicare  hospital  bills  was 
comparable  to  the  percentage  of  patients 
in  other  DRGs  with  CC.  We  wish  to 
emphasize  that  we  require  reporting  of 
CC  on  all  Medicare  cases,  even  in  DRGs 
not  affected  by  the  presence  or  absence 
of  CC.  We  encourage  hospitals  to  code 
diagnostic  and  procedural  information 
as  completely  and  accurately  as 
possible  on  all  Medicare  claims. 
Complete  and  accurate  medical  record 
coding  not  only  ensures  the  accuracy  of 
DRG  assignment;  it  also  enriches  the 
Medicare  program  data  bases  used  for 
our  ongoing  monitoring  and  evaluation 
"of  the  prospective  payment  system, 
including  DRG  classification  changes. 

Based  on  the  foregoing  discussion  of 
comments  on  the  proposed  revisions  of 
the  MDC  20  DRGs,  we  are  adopting  oi^r 
proposed  reconfiguration  of  DRGs  434- 
437  without  change. 
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IV.  Proposed  Changes  and  Comments 
Affecting  Multiple  MDCS 

.4.  Elimination  of  Age  Over  69 

In  the  May  19, 1987  proposed  notice, 
we  proposed  to  eliminate  ag2  over  69  as 
a  criterion  for  DRG  classification  in  all 
of  the  pairs  of  DRGs  in  which  age  over 
69  and/or  CC  was  a  factor.  We  also 
proposed  to  continue  to  consider  age 
under  18  in  those  pediatric  DRGs  that 
already  have  been  established  and  to 
continue  to  consider  age  35  in  the 
diabetes  DRGs  (294  and  295). 

Comment  Several  rural  hospitals 
wrote  expressing  dissatisfaction  with 
our  proposed  elimination  of  age  over  69 
as  a  criterion  for  DRG  classification. 
These  commenters  believed  that  the 
proposed  change  would  result  in  a 
significant  loss  of  revenue  to  rural 
hospitals.  One  commenter  observed  that 
small  rural  hospitals  were  not  in  a 
position  to  look  for  and  code  esoteric 
CC  in  a  patient  population  comprised 
disproportionately  of  elderly  Medicare 
beneficiaries. 

Another  commenter,  a  hospital, 
indicated  that  it  had  evaluated  the 
impact  of  this  proposal  on  75  Medicare 
patients  age  70  or  older.  It  noted  that  59 
of  the  patients  would  be  unaffected  by 
the  change  but  that  it  would  experience 
a  substantial  drop  in  revenue  for  the 
remaining  16  cases. 

Response:  We  believe  these 
comments  reflect  legitimate  concern 
mixed  with  some  misunderstanding  of 
the  effects  of  the  proposed  change. 
About  70  percent  of  Medicare 
beneficiaries  hospitalized  each  year  are 
age  70  or  older.  About  60  percent  of 
Medicare  beneficianes  under  age  70  are 
reported  to  have  CC.  As  a  result,  the 
current  split  in  the  paired  DRGs  based 
on  age  over  69  or  presence  of  CC  results 
in  about  88  percent  of  all  Medicare 
cases  in  the  paired  DRGs  being  assigned 
to  the  DRGs  involving  age  over  69  and/ 
or  CC.  The  fact  that  such  a  substantial 
majority  of  Medicare  beneficiaries  are 
grouped  into  these  DRGs  has  the  effect 
of  masking  significant  differences  in 
resource  use  among  patients  within  the 
DRG  pair  because  the  DRG  for  older 
and/or  complicated  cases  includes  a 
mix  of  extremely  sick  patients  who  are 
very  resource-Intensive  and  patients 
who  present  no  complications  and  are 
not  very  different  from  younger  patients 
in  their  average  resource  use. 

When  age  greater  than  69  is 
eliminated  from  consideration,  the 
differences  between  the  resulting 
DRGs — those  with  and  those  without 
CC — generally  widens  and  the  variance 
within  the  resulting  DRGs  is  less  than  in 
the  former.  In  most  pairs,  the  weighting 
factor  for  the  DRG  with  CC  rises  and  the 


weighting  factor  for  the  DRG  without  CC 
declines  relative  to  the  current 
weighting  factors.  (It  is  important  to 
note  that  these  are  the  combined  results 
of  both  reclassification  and 
recalibration;  we  have  not  isolated  the 
effects  of  using  FY  1986  data  to 
recalibrate  the  weights  separately  from 
the  DRG  classification  changes.) 
Accordingly,  in  the  example  described 
by  one  commenter,  if  the  weighting 
factor  and,  hence,  payment  for  16 
Medicare  cases  was  projected  to 
decline,  the  weighting  factor  for  the  59 
"unaffected"  cases  would  rise.  We 
believe  this  outcome  was  not 
understood  by  the  commenters. 

Even  after  elimination  of  age  over  69 
as  a  criterion  in  DRG  assignment,  some 
60-65  percent  of  Medicare  beneficiaries 
will  continue  to  be  grouped  to  the 
complicated  DRGs  within  the  pairs. 
Data  on  the  distribution  of 
complications  by  age  reveals  that  there 
is  a  steady  rise  in  the  incidence  of  CC  as 
age  increases,  from  58  percent  among 
65-year-olds  to  71  percent  for  patients 
age  85  and  older.  To  the  extent  that  rural 
hospitals  treat  disproportionately  more 
older  patients  among  the  Medicare 
population,  we  would  expect  to  see 
disproportionately  more  of  their  cases 
assigned  to  the  DRGs  with  CC.  As  to  the 
allegation  that  rural  hospitals  are  not  in 
a  position  to  identify  esoteric  CC,  we 
note  that  there  are  about  2,700 
diagnoses  on  the  master  CC  list,  the 
majority  of  which  are  not  in  the  least 
esoteric  but  rather  are  diagnoses  which, 
when  principal,  are  assigned  to  some  of 
the  most  frequently  occurring  DRGs  in 
the  Medicare  population. 

We  should  also  point  out  that  the  data 
demonstrate  that  the  presence  of  CC 
contributes  much  more  significantly  to 
the  variation  in  case  costs  than  does  age 
over  69.  After  controlling  for  CC, 
patients  over  age  69  are,  on  average, 
four  percent  more  expensive  than 
patients  under  age  70,  whereas, 
regardless  of  age,  patients  with 
complications  are  about  30  percent  more 
expensive  than  patients  without 
complications.  This  finding  emerges  in 
analyses  conducted  by  ProPAC  and 
HCFA  and  is  consistent  across  three 
consecutive  years  of  Medicare  data  (FYs 
1984, 1985.  and  1986).  We  do  not  believe 
it  is  within  the  overall  interest  of  the 
general  public  to  ignore  those  results. 

Supporters  of  maintaining  age  over  69 
in  the  DRG  classification  scheme  argue 
that  older  patients  generally  require 
more  resources  than  younger 
counterparts.  Despite  the  fact  that  a  few 
patients  age  70  and  older  without  CC  are 
as  expensive  to  treat  as  patients  with 
CC  the  data  show  that  this  is  not 
generally  the  case.  Consequently,  the 


commingling  of  all  aged  patients  with 
patients  presenting  CC  reduces  the 
mean  for  those  DRGs  and.  thus,  lends  to 
result  in  underpayment  for  more 
complicated  cases. 

Since  the  DRG  classification  system  is 
based  on  averages,  there  will  always  be 
cases  with  costs  both  above  and  below 
the  payment  level.  Given  that  there  is  a 
fixed  data  base  from  which  the 
weighting  factors  are  computed, 
classification  changes  generally  result  in 
increased  payment  for  one  kind  of  case 
at  the  expense  of  decreased  payment  for 
another  kind  of  case.  Our  intent  is  to 
refine  the  classification  systems  to  be  as 
equitable  as  possible.  Thus,  even  though 
hospitals  will  experience  a  decrease  in 
revenue  for  uncomplicated  older 
patients,  they  will  experience  an 
increase  in  revenue  for  complicated 
cases.  The  net  effect  on  an  individual 
hospital  is  dependent  upon  its  mix  of 
patients. 

Finally,  we  do  not  expect  hospitals  to 
frequently  encounter  situations  in  which 
an  older  patient  who  requires  extremely 
intensive  resources  does  not  have  any 
CC.  The  classic  example  cited  of  a  90- 
year-old  patient  utilizing  a  high  level  of 
nursing  services  without  presenting  any 
CC  simply  does  not  occur  frequently  in 
reality.  There  is  a  high  correlation 
between  the  intensity  of  services  and 
the  presence  of  CC.  Consequently,  we 
believe  the  elimination  of  age  over  69 
from  the  classification  structure  results 
in  payments  that  better  reflect  resource 
use. 

Comment:  One  commenter  stated  that 
both  HCFA  8  and  ProPAC's  analyses  are 
limited  by  their  failure  to  consider 
alternative  age  splits  that  may  be  more 
meaningful  in  the  Medicare  population. 
Another  commenter  recommended  that 
the  complicated  versus  uncomplicated 
DRGs  be  further  split  on  basis  of  age 

Response:  Although  not  specifically 
addressed  in  the  proposed  notice,  we 
evaluated  alternative  age  splits  in  our 
research  on  this  issue.  We  found  that 
alternative  age  breaks,  in  combination 
with  CC.  produced  no  overall 
improvement  in  the  homogeneity  of  the 
DRGs.  In  addition,  neither  we  nor 
ProPAC  found  that  age  by  Itself 
explained  as  much  variation  in  charges 
as  did  the  presence  of  CC.  Regarding  the 
recommendation  that  the  revised  DRGs 
be  further  split  by  age,  thus  doubling  the 
number  of  DRGs  in  pairs,  ProPAC  found 
that  patients  over  age  69  without  CC 
were,  on  average,  4  percent  more 
expensive  than  patients  under  age  70 
without  CC.  This  small  diflerence  does 
not  justify  duplicating  DRGs  on  the 
basis  of  age. 
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Comment:  Several  commenters 
encouraged  HCFA  to  split  all  DRGs 
based  on  presence  of  CC. 

Response:  We  agree  that  it  is 
necessary  to  investigate  whether  the 
presence  of  a  CC  significantly  affects 
resource  consumption  in  DRGs  other 
than  those  that  are  currently  split  on 
that  basis.  We  will  be  evaluating  that 
issue  and  will  report  on  our  findings  in 
the  future. 

Comment:  One  commenter  voiced 
dissatisfaction  with  the  elimination  of 
age  over  69  and  argued  that  all  DRGs 
must  be  reweighted  in  order  to  properly 
reimburse  hospitals. 

Response:  The  weighting  factors  for 
all  the  DRGs  have  been  recalibrated  for 
FY  1988  and  annually  thereafter.  As 
described  in  our  proposed  notice,  the 
weighting  factors  are  based  on 
standardized  charges  for  all  Medicare 
discharges  in  FY  1986  for  which  data 
have  been  received  through  June  1987.    '' 
Those  cases  are  grouped  in  accordance 
with  the  logic  that  will  determine  DRG 
assignment  in  FY  1988,  including  all  of 
the  classification  changes  finalized  in 
this  notice.  The  average  case  weight 
before  and  after  DRG  reclassification 
and  recalibratinn  of  the  weights  is  held 
constant  to  ensure  that  reclassification 
and  recalibration  neither  increase  nor 
decrease  projected  Medicare  outlays  for 
the  same  set  of  cases.  Thus,  the 
elimination  of  age  over  69  as  a  factor  in 
DRG  assignment,  as  well  as  all  other 
DRG  classification  changes,  has  been 
taken  into  account  in  computing  the 
revised  DRG  weights.  The  DRG  weights 
listed  in  table  5  of  the  addenda  to  both 
the  June  10  proposed  rule  and  the  final 
rule  published  elsewhere  in  this  issue 
reflect  this  recalibration. 

Comment:  Two  commenters  noted  our 
statement  that  the  elimination  of  age 
over  69  resulted  in  some  DRGs  being 
more  internally  heterogeneous.  One 
commenter.  briefly  summarizing  some  of 
its  own  research,  argued  that  the 
relationship  between  age  and  charges 
depends  on  the  DRG  weight.  The 
commenters  encouraged  additional 
evaluation  of  the  age  proposal,  possibly 
resulting  in  the  splitting  of  certain  DRGs 
by  age  and  CC. 

Response:  W'hen  initially  evaluating 
the  appropriateness  of  eliminating  age 
over  69.  we  considered  the  idea  of 
making  individual  determinations  as  to 
whether  to  retain  age  in  the 
classification  of  each  pair  of  DRGs  split 
on  the  basis  of  age  and/or  CC.  However, 
we  rejected  this  alternative  primarily 
because  we  believe  that  annual 
evaluation,  potentially  causing  some 
DRGs  to  consider  age  one  year  and  not 
the  following,  would  be  extremely 
confusing  and  burdensome  to  hospitals 


as  well  as  to  HCFA  and  other  DRG 
users.  We  believe  it  is  preferable  to 
sacrifice  a  minimal  amount  of  internal 
homogeneity  in  a  few  DRG  pairs  than  to 
present  users  with  the  uncertainty  of  not 
knowing  the  DRGs  that  would  be  split 
on  age  each  year.  Moreover,  we  do  not 
believe  such  an  annual  re  evaluation  of 
each  of  the  paired  DRGs  is  a  prudent 
use  of  resources,  nor  do  we  believe  that 
it  would  be  equitable  to  make  a 
permanent  decision  to  retain  age  over  69 
for  a  few  DRGs  based  on  a  single  year's 
findings. 

Comment:  Several  other  commenters 
objected  to  the  elimination  of  age  over 
69  as  a  factor  in  DRG  classification.  Two 
of  the  commenters  stated  that  the 
proposal  would  adversely  affect  their 
hospitals  because  older  patients  require 
a  greater  intensity  of  nursing  services 
that  would  no  longer  be  reflected  in 
payment.  Another  commenter  noted  that 
aged  patients  utilize  a  disproportionate 
share  of  non-revenue-producing  hospital 
resources,  such  as  social  services,  which 
should  be  considered. 

Response:  We  continue  to  believe  that 
age  over  69  should  be  eliminated  from 
the  DRG  classification  system.  The  data 
indicate  that  the  presence  of  CC  has 
much  greater  power  than  either  age  by 
itself  or  age  in  combination  with  CC  in 
explaining  variations  of  resource  use 
among  patients,  as  measured  by 
standardized  charges.  While  we  admit 
that  the  nursing  needs  of  a  healthy  90- 
year-old  may  be  somewhat  more  than  a 
healthy  65-year-old,  the  nursing  needs  of 
either  a  65-year-old  or  a  90-year-old 
with  CC  are  likely  to  exceed  those  of 
either  patient  without  CC.  Furthermore, 
we  suspect  that  the  vast  majority  of 
patients  who  require  a  greater  intensity 
of  nursing  services  do,  in  fact,  present 
CC.  We  should  point  out  that  by  not 
commingling  relatively  healthier,  older 
patients  with  the  patients  who  present 
CC,  the  average  charge  for  the 
complicated  cases  increases. 
Consequently,  the  proposed  revision  in 
the  classification  system  results  in 
payment  that  more  accurately  reflects 
the  additional  services  furnished. 

With  regard  to  non-revenue-producing 
hospital  resources,  such  as  social 
services,  we  must  point  out  that  the 
Medicare  program,  or  any  other  payer  of 
which  we  are  aware,  has  never 
recognized  differential  utilization  of 
such  services.  Rather,  the  cost  of  non- 
revenue-producing  services  are 
allocated  to  revenue  producing  services. 
Consequently,  we  have  no  means  of 
determining  the  relationship  between 
such  services  and  age  as  opposed  to  CC. 


B.  Addition  of  Drug  Diagnoses  la  CC 
List 

In  our  May  19  notice  we  proposed 
adding  the  following  diagnoses  to  the 
list  of  CC. 

304.20  Cocaine  dependence, 
unspecified 

304.21  Cocaine  dependence, 
continuous 

304.22  Cocaine  dependence,  episodic 

304.50  Hallucinogen  dependence, 
unspecified 

304.51  Hallucinogen  dependence, 
continuous 

304.52  Hallucinogen  dependence, 
episodic 

304.60  Other  specified  drug 
dependence,  not  elsewhere  classified, 
unspecified 

304.61  Other  specified  drug 
dependence,  not  elsewhere  classified, 
continuous 

304.62  Other  specified  drug 
dependence,  not  elsewhere  classified, 
episodic 

305.30  Hallucinogen  abuse,  unspecified 

305.31  Hallucinogen  abuse,  continuous 

305.32  Hallucinogen  abuse,  episodic 

305.60  Cocaine  abuse,  unspecified 

305.61  Cocaine  abuse,  continuous 

305.62  Cocaine  abuse,  episodic 

305.90  Other,  mixed,  or  unspecified 
drug  abuse 

305.91  Other,  mixed,  or  unspecified 
drug  abuse,  continuous 

305.92  Other,  mixed,  or  unspecified 
drug  abuse,  episodic 

C.  Refinement  of  Complications  and 
Comorbidities  Listing 

In  the  May  19  notice  we  proposed  to 
modify  the  Grouper  logic  so  that  certain 
diagnoses  generally  included  on  the  list 
of  CC  would  not  be  considered  a  valid 
CC  in  combination  with  a  particular 
principal  diagnosis. 

Comment:  One  commenter  noted  that 
many  principal  diagnoses  listed  fall  into 
MDCs  that  are  not  split  on  the  basis  of 
CC,  such  as  mental  disorders.  The 
commenter  believes  it  is  pointless  to 
complicate  the  task  of  refining  the  CC 
list  by  including  these  codes. 

Response:  We  had  considered  limiting 
the  CC  refinement  when  we  initially 
undertook  this  task.  However,  given  the 
ongoing  process  of  DRG  refinement, 
future  work  of  evaluating  all  DRGs  for 
additional  CC  splits,  and  general 
research  in  classification  methodologies, 
we  believed  it  best  to  design  the  CC 
listing  to  be  as  all-encompassing  as 
possible.  Thus,  if  future  DRG  changes 
require  CC  splits  for  additional  DRGs, 
the  CC  exclusion  listing  will  be  able  to 
handle  the  change  adequately  without 
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massive  modification  of  the  CC 

exclusion  list. 

We  regret  any  confusion  this  process 
may  have  created  for  some  reviewers. 
However,  we  continue  to  believe  it  is 
prudent  to  remain  prepared  for  as  many 
future  alternatives  as  possible  in 
developing  such  a  major  revision  to  the 
software  space  utilized  by  the  Grouper 
program. 

Comment:  Two  commenters  noted 
typographical  errors  in  the  CC  exclusion 
listing. 

Response:  Although  we  attempted  to 
proofread  the  copy  of  the  CC  exclusion 
listing  carefully,  a  few  errors  were 
identifipd  during  the  review  of  over 
350.000  codes.  The  following  changes 
should  be  made  to  the  listing. 

1.  On  page  1.  principal  diagnosis  code 

006.4  should  read  006.5.  Then,  principal 
diagnosis  code  006.4  should  be  added 
with  code  513.0  excluded  as  a  CC. 

2.  On  page  515,  principal  diagnosis 
codes  807.00,  807.01.  807.02.  and  807.03 
were  omitted  inadvertently.  They  should 
be  added  with  the  same  list  of 
exclusions  as  under  principal  diagnosis 
code  807.05. 

3.  On  page  687,  under  principal 
diagnosis  code  868.12.  all  exluded  codes 
listed  should  be  deleted  and  replaced 
with  only  code  868.12. 

4.  On  page  711.  under  principal 
diagnosis  code  99fi.l,  excluded  code  981 
should  read  998.1. 

5.  The  following  codes  are  deleted 
from  the  list  of  excluded  diagnoses  and 
will  continue  to  be  treated  as  CC: 

(a)  On  page  56,  delete  code  723.4  from 
exclusions  listed  under  principal 
diagnosis  code  054.40, 

(b)  On  page  119,  delete  code  424.0 
from  exclusions  listed  under  principal 
diagnosis  code  395,0 

(c)  On  page  151,  delete  codes  607  1, 

607.2,  and  607.3  from  exclusions  listed 
under  pnncipa!  diagnosis  code  599.7. 

(d)  On  page  199,  delete  codes  614.0, 

614.3.  614.5,  615.0.  616.3.  616.4.  and  620.7 
from  exclusions  listed  under  principal 
diagnosis  code  753.9. 

(e)  On  page  199,  delete  all  codes  that 
do  not  begin  with  a  "7"  from  exclusions 
listed  under  principal  diagnosis  code 
7.59.8. 

(f)  On  page  515.  delete  code  070.5  from 
exclusions  listed  under  principal 
diagnosis  code  807.04. 

(g)  On  page  696.  delete  all  codes  from 
exclusions  listed  under  principal 
diagnosis  codes  901.83.  901.89,  and  901.9. 

(h)  On  pages  121-122,  delete  code 

427.5  from  exclusions  listed  under 
principal  diagnosis  codes  426.0,  426.10, 
426.11,  426.12.  426.13,  426.2,  426.3.  426.4, 
426.50,  426.51.  426  52.  426.53,  426..54. 
426.6,  426.7.  426.81.  426.89.  and  426.9. 


6.  Delete  from  the  exclusions  list, 
wherever  it  appears,  any  diagnosis  code 
that  is  not  already  on  the  master  list  of 
CC  (as  modified  by  this  notice).  For 
example,  on  page  1.  the  first  exclusion 
listed  under  principal  diagnosis  003.1  is 
code  020.2.  Since  code  020.2  is  not 
already  a  CC.  it  need  not  be  excluded 
and  should  be  deleted  whenever  it 
appears  on  the  CC  exclusions  list. 

Comment:  One  comment  noted  that 
some  codes  remain  valid  CC  for 
themselves  while  other  codes  exclude 
themselves  as  valid  CC.  The  commenter 
believes  the  revised  CC  exclusions  for 
coding  should  be  consistent. 

Response:  Whether  or  not  a  particular 
code  can  be  a  CC  for  itself  was  based  on 
clinical  judgment  of  the  medical 
consultants  developing  the  CC  listing.  A 
very  few  codes  were  not  excluded  from 
themselves  because  they  may  signify  the 
bilateral  occurrence  of  particular 
condition. 

Other  situations  in  which  a  code  is 
not  excluded  from  itself  represent 
diagnoses  that  are  not  on  tJie  overall  list 
of  CC  to  begin  with  and  thus  need  not 
be  excluded  from  the  CC  list  for  any 
principal  diagnosis.  Such  is  the  case  in 
the  example  cited  by  one  commenter  of 
code  .349.89,  Kline  Levin  Syndrome. 
Since  code  349.89  is  not  on  the  master 
CC  list,  it  is  entirely  unnecessary  to 
exclude  it  from  the  CC  list  for  itself  or 
any  other  principal  diagnosis.  In 
addition,  as  noted  above,  we  have 
deleted  from  the  list  of  exclusions  any 
diagnosis  code  that  was  not  already  on 
the  master  CC  list  in  an  effort  to 
eliminate  any  confusion  regarding 
whether  a  particular  diagnosis  is  ever  a 
CC. 

Comment:  One  commenter, 
anticipating  that  it  would  be  impossible 
for  hospitals  and  other  organizations  to 
incorporate  the  CC  refinement  into 
revised  software  by  October  1. 1987, 
expressed  concern  that  implementation 
of  the  CC  refinements  would  disrupt 
billing  operations.  Given  the  elimination 
of  periodic  interim  payments  (PIP) 
effective  July  1. 1987,  this  commenter 
recommended  that  HCFA  make  only 
necessary  changes  to  data  processing 
systems  to  minimize  delays  in  the  billing 
process. 

Response:  Hospitals  are  not  required 
to  make  any  changes  in  the  information 
they  furnish  in  order  to  have  Medicare 
bills  processed  after  the  implementation 
of  the  CC  refinement.  Hospitals  are  free 
to  report  diagnoses  on  their  Medicare 
billing  form  just  as  they  have  been  doing 
since  1983.  The  Medicare  FIs  assign  the 
DRG  based  on  diagnosis  and  procedure 
codes  reported.  The  DRG  reported  by 
hospitals  is  not  considered  by  the  FI  in 
making  payment.  Consequently, 


hospitals  should  continue  to  submit  their 
Medicare  bills  timely  despite  the  fact 
that  their  internal  Grouper  software  may 
not  be  revised  by  the  beginning  of  the 
fiscal  period. 

Comment:  One  commenter  noted  that 
both  the  original  CC  listing  and  the 
proposed  refinement  to  the  listing  were 
based  on  clinical  judgments.  The 
commenter  believes  that  the  CC  list  and 
exclusions  need  to  be  based  on  a  more 
empirical  foundation. 

Response:  We  agree  that  empirical 
findings  combined  with  clinical 
judgment  should  be  considered  in  any 
broad  refinement  of  the  CC  listing.  We 
currently  have  let  a  research  grant  in 
this  regard.  We  anticipate  further 
improvements  in  the  CC  listing,  once  the 
research  is  completed. 

In  the  meantime,  we  do  not  believe 
the  absence  of  empirical  findings  should 
delay  implementation  of  the  currently 
proposed  refinement  to  the  CC  listing. 
We  believe  that  the  proposed  exclusions 
to  the  CC  listing  adhere  closely  to  the 
principles  that  guided  this  endeavor,  as 
described  in  the  proposed  notice.  As  we 
have  stated  above,  we  will  continue  to 
monitor  the  impact  of  the  refinement 
and  make  further  revisions  based  on 
empirical  findings  as  they  become 
available. 

CommenL  Several  commenters  wrote 
expressing  general  concern  with  the 
detail  of  the  CC  refinement.  Two  of  the 
commenters  were  not  confident  that  the 
listing  was  complete  and  urged  us  to 
ensure  that  all  diegnoses  that  shou'd  not 
be  considered  as  CC  for  a  particular 
principal  diagnosis  be  identified 
Another  commenter  questioned  the 
appropriateness  of  some  exclusions  and 
suggested  postponement  of 
implementation  of  the  proposal  until 
additional  review  could  be  completed. 

Response:  The  creation  of  the  CC 
exclusions  list  was  a  major  project 
involving  hundreds  of  thousands  of 
codes.  The  proposed  revisions  were 
intended  to  be  only  a  first  step  toward 
refinement  of  the  CC  list  and  should  not 
be  perceived  as  exhaustive.  We  intend 
to  review  the  remaining  CC  and  identify 
additional  exclusions  as  appropriate. 

That  the  CC  exclusions  list  is  not 
exhaustive  should  not  be  a  barrier  to  its 
immediate  implementation.  In  general, 
the  criteria  used  for  eliminating  certain 
diagnoses  from  consideration  as  CC 
were  intended  to  identify  only  the  most 
obvious  diagnoses  that  should  not  be 
considered  complications  of  another 
diagnosis.  In  addition,  having  conducted 
further  review  of  the  CC  exclusion  list 
on  the  basis  of  comments,  we  believe 
the  exclusions  comport  with  the 
principles  or  criteria  used  to  develop 
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them.  Recognizing  that  some  of  the 
exclusions  do  represent  judgments  that 
might  vary  from  one  clinician  to  another, 
similar  to  other  aspects  of  DRG 
classification  issues,  we  welcome 
specific  suggestions  regarding  future 
modification  of  the  CC  exclusions  list. 
Comments  may  be  submitted  in  writing 
through  the  Grouper  Changes  address 
published  elsewhere  in  this  document. 

Comment:  One  commenter  noled  that 
many  of  the  refinements  to  the  CC 
proposed  through  the  exclusion  listing 
were  targeted  at  coding  problems  such 
as  coding  symptoms,  signs,  and  ill- 
defined  conditions.  The  commenter 
suggested  that  such  refinements  be 
implemented  through  the  MCE  or  the 
PROs.  He  also  suggested  that  the  ICD-9- 
CM  Coordination  and  Maintendr.';e 
Committee  look  into  the  codmg  issues 
raised  in  the  CC  exclusions. 

Response:  The  purpose  of  the  MCE  is 
to  verify  certain  information  furnished 
on  the  claim — for  example,  open  versus 
closed  biopsy,  invalid  diagnosis  or 
procedure  code.  Regardless  of  whether 
for  example,  both  symptoms  and  a 
diagnosis  of  the  same  condition  should 
be  coded,  their  simultaneous 
appearance  on  a  claim  is  nevertheless 
likely  to  be  fully  supported  by  evidence 
in  the  medical  record.  No  correction  to 
the  da'a  submitted  by  a  hospital  is 
necessary  in  that  instance,  and  without 
a  change  to  the  CC  listing  the  symptom 
would  be  treated  by  the  Grouper  as  a 
CC  in  assigning  the  case  to  a  DRG.  By 
revising  the  CC  list  as  proposed,  the 
Grouper  would  no  longer  treat  the 
symptom  as  a  CC.  In  addition,  we  do  not 
believe  our  FIs  are  necessarily  the 
appropriate  bodies  to  conduct  coding 
instruction  for  hospitals.  Yet  attempting 
to  incorporate  coding  rules  into  the  MCE 
would  require  that  they  do  so.  Moreover, 
the  issue  here  is  not  whether  the  coding 
of  a  claim  is  accurate  or  not.  The  issue  is 
the  DRG  to  which  each  claim,  however 
coded,  is  assigned.  And  DRG 
assignment  is  performed  by  Grouper 
software,  not  by  the  MCE. 

We  agree  that  many  of  the 
refinements  to  the  CC  listing  proposed 
were  intended,  to  a  limited  extent,  to 
serve  as  coding  edits.  That  is,  if  a 
hospital  reported  a  principal  diagnosis 
of  acute  epiglottitis  without  obstruction, 
then  acute  epiglottitis  with  obstruction 
would  not  qualify  as  a  CC  for  payment 
purposes.  Many  other  exclusions, 
however,  are  not  directly  related  to 
coding  rales,  such  as  the  reporting  of 
both  acute/chronic  conditions.  In  some 
cases,  it  is  correct  coding  to  report  both 
the  acute  and  chronic  conditions: 
however,  the  chronic  condition  would 
not  be  considered  a  CC  during  an  acute 


manifestation.  As  the  commenter  points 
out,  exclusions  intended  to  represent 
coding  edits  could  be  implemented 
through  the  MCE  or  the  PRO.  However, 
we  still  would  need  to  modify  the 
Grouper  program  to  handle  the  other 
exclusions. 

Furthermore,  use  of  the  MCE  could 
result  in  significant  claims  processing 
delays,  as  many  claims  would  be 
returned  to  hospitals  for  corrections.  We 
believe  it  is  preferable  to  implement 
both  types  of  exclusions  through  a  single 
mechanism.  Consequently,  we  have  not 
adopted  the  commenter's  suggestion. 

With  regard  to  the  role  of  the  ICI>-9- 
CM  Coordination  and  Maintenance 
Committee,  the  Committee  is 
responsible  for  revising  the  ICD-9-CM 
and  clarifying  coding  guidelines.  We 
have  informally  asked  the  Committee 
staff  to  review  the  exclusion  list  and 
advise  us  of  any  difficulties  noted.  We 
intend  to  involve  the  Committee  to  the 
extent  possible  in  ongoing  maintenance 
and  revision  of  the  listing. 

Comment:  Three  commenters  noted 
an  error  in  the  discussion  of  the 
principles  used  m  developing  the  CC 
refinement.  These  commenters  advised 
us  that  coding  guidelines  permit  the 
coding  of  both  acute  and  chronic 
manifestations  of  the  same  condition  but 
require  that  the  acute  manifestation  be 
reported  as  the  principal  diagnosis. 

Response:  We  regret  the  misstatement 
of  coding  guidelines  in  the  proposed 
notice.  The  principles  stated  were 
intended  to  explain  our  rationale  for 
excluding  certain  diagnoses  as  CC  from 
other  specific  principal  diagnoses,  rather 
than  to  delineate  coding  principles.  The 
commenters  are  correct  in  stating  that 
coding  guidelines  permit  the  coding  of 
both  acute  and  chronic  manifestations 
of  the  same  condition. 

Item  1  of  Section  V.B  on  in^e  18886  of 
the  May  19,  1987  Federal  Register  should 
read: 

1.  Chronic  and  acute  manifestation  of  the 
same  condition  should  not  be  considered  as 
CC  for  one  another. 

We  should  also  point  out  that  correct 
coding  guidelines  require  that  in  cases 
where  both  chronic  and  acute 
manifestations  of  the  same  disease 
appear  and  lead  to  the  admission,  the 
acute  condition  is  to  be  reponed  as  the 
principal  diagnosis.  PROs  are 
responsible  for  verifying  that  Medicare 
bills  are  correctly  coded  based  on 
documentation  in  the  medical  record. 
The  CC  listing  does  not  serve  this 
function. 

D.  Surgical  Hierarchies 

In  the  May  19. 1987  notice,  we  advised 
that  we  were  proposing  to  change 


surgical  hierarchies.  However,  since 
those  proposed  changes  were  based  on 
recalibration  of  the  DRGs,  they  were 
discussed  in  the  June  10, 1987  proposed 
rule,  at  52  FR  220804. 

We  proposed  to  reorder  the  surgical 
hierarchies  in  the  following  MDCs  as 
described  below: 

1.  In  MDC  2,  we  proposed  to  order 
Orbital  Procedures  before  Retinal 
Procedures. 

We  received  no  specific  comments  on 
this  proposal  and,  therefore,  are 
adopting  it  without  change. 

2.  In  MDC  3,  we  proposed  to  reorder 
the  procedure  groups  as  follows: 

Major  Head  and  Neck  Procedures 
Tonsil  and  Adenoid  Procedures  Except 

Tonsillectomy  and/or  Adenoidectomy 

Only 
Cleft  Lip  and  Palate  Repair 
Sialoadenectomy 
Myringotomy  with  Tube  Insertion 
Sinus  and  Mastoid  Procedures 
Salivary  Gland  Procedures  Except 

Sialoadenectomy 
Miscellaneous  Ear,  Nose  and  Throat 

Procedures 
Rhinoplasty 
Tonsillectomy  and/or  Adenoidectomy 

Only 
Other  Ear.  Nose  and  Throat  O.R. 

Procedures 

Comment:  We  received  one  comment 
questioning  the  appropriateness  of 
renrdenng  the  tonsil  and  adenoid 
procedures  except  tonsillectomy  and/or 
adenoidectomy  only  to  the  second 
position  and  reordering  myringotomy 
with  tube  insertion  above  sinus  and 
mastoid  procedures. 

Response:  We  regrouped  discharges 
from  the  FY  1986  MEDPAR  file  used  for 
recalibration  with  the  proposed  DRG 
changes,  including  surgical  hierarchy 
revisions,  reflected  in  the  Grouper.  We 
continue  to  find  tonsil  and  adenoid 
procedures  except  tonsillectomy  and/or 
adenoidectomy  only  (DRGs  57  and  58)  to 
be  more  resource  intensive  than  all 
other  surgical  groups  in  MDC  3  except 
major  head  and  neck  procedures  (DRG 
49)  and  other  ear.  nose  and  throat  OR 
procedures  (DRG  63).  As  we  explained 
in  the  proposed  rule,  the  "other 
procedures"  group  in  each  MDC  that  has 
such  a  group  consists  of  the  procedure 
least  directly  related  to  the  diagnoses  in 
that  MDC  and  is,  accordingly,  always 
ordered  last  in  the  surgical  hierarchy. 
We  believe  that  DRGs  57  and  58  are  as 
resource  intensive  as  they  are  because 
many  cases  assigned  to  them  entail 
multiple  procedures,  such  as 
tonsillectomy  or  adenoidectomy  plus 
any  other  OR  procedure.  Therefore,  we 
are  ordering  tonsil  and  adenoid 
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procedures  except  tonsillectomy  and/or 
adenoidectomy  only  below  major  head 
and  neck  procedures  as  proposed. 

The  commenter's  observation 
regardmg  the  relative  positions  of 
myringotomy  (URGs  61  and  62)  and 
sinus  and  mastoid  procedures  (DRGs  53 
and  54)  are  borne  out  by  analysis  of 
data  regrouped  with  Grouper  software 
incorporating  the  change  in  the 
hierarchy. 

As  one  can  see  from  Table  5  of  the 
June  10  proposal,  the  weighting  factor 
for  DRG  61  is  greater  than  that  for  DRG 
53.  In  point  of  fact,  we  weighted  by 
frequency  of  cases  in  DRGs  61  and  62 
for  comparison  to  DRGs  53  and  54.  as 
described  in  the  proposed  rule,  but  since 
DRGs  54  and  62  are  low-volume  DRGs. 
their  relative  weights  had  no  practical 
effect  on  the  comparison.  It  was  on  the 
basis  of  this  comparison  that  we 
proposed  to  reorder  myringotomy  and 
sinus  and  mastoid  procedures  in  the 
surgical  hierarchy.  Similar  comparisons 
informed  our  other  proposals  regarding 
the  surgical  hierarchies. 

When  myringotomy  preceded  sinus 
and  mastoid  procedures  in  the 
hierarchy,  however,  the  weighted 
average  of  the  relative  weights  for  DRGs 
53  and  54  exceeded  that  for  DRGs  61 
and  62.  On  the  basis  of  these  findings, 
we  are  revising  the  ordering  of  sinus  and 
mastoid  procedures  and  myringotomy 
with  tube  insertion.  The  MDC  3  surgical 
hierarchy  is  therefore  revised  as  follows: 
Major  Head  and  Neck  Procedures  (DRG 

49) 
Tonsil  and  Adenoid  Procedures  Except 

Tonsillectomy  and/or  Adenoidectomy 

only  (DRGs  57-58) 
Cleft  Lip  and  Palate  Repair  (DRG  52) 
Sialoadenectomy  (DRG  50) 
Sinus  and  Mjstiod  Procedures  (DRGs 

53-54) 
Myringotomy  with  Tube  Insertion 

(DRGs  61^2) 
Salivary  Gland  Procedures  Except 

Sialoadenectomy  (DRG  51) 
Miscellaneous  Far.  Nose  and  Throat 

Procedure  (DRG  55) 
Rhinoplasty  (DRG  56) 
Tonsillectomy  and/or  Adenoidectomy 

Only  (DRGs  59-60) 
Other  Ear.  Ndse  and  Throat  OR 

Procedures  (DRG  63) 

3.  In  MDC  5,  we  proposed  to  reorder 
the  procedure  groups  as  follows; 
Heart  Transplant 

Cardiac  Valve  Procedure  with  Pump 
Coronary  Bypass 
Other  Cardiothoracic  Procedures 
Major  Reconstructive  Vascular 

Procedures 
Permanent  Cardiac  Pacemaker 

Implantation 
Amputation  Except  Upper  Limb  and  Toe 


Vascular  Procedures  Except  Major 

Reconstructive  Procedures 
Amputation  Upper  Limb  and  Toe 
Cardiac  Pacemaker  Replacement  and/or 

Revision 
Vein  Ligation  and  Stripping 
Other  Circulatory  System  OR 

Procedures 

We  received  no  specific  comment  on 
this  proposal,  so  we  are  implementing  it 
without  change. 

4.  In  MDC  6,  we  proposed  to  reorder 
the  procedure  groups  as  follows: 
Stomach,  Esophageal  and  Duodenal 

Procedures 
Rectal  Resection 
Major  Small  and  Large  Bowel 

Procedures 
Peritoneal  Adhesiolysis 
Appendectomy 
Minor  Small  and  Large  Bowel 

Procedures 
Mouth  Procedures 
Anal  and  Stomal  Procedures 
Hernia  Procedures 
Other  Digestive  System  OR  Procedures 

Comment:  One  commenter  expressed 
concern  about  ordering  stomach, 
esophageal  and  duodenal  procedures 
above  major  small  and  large  bowel 
procedures. 

Response:  As  with  all  other  hierarchy 
changes,  we  based  our  proposal  on  a 
comparison  of  the  average  relative 
weight  for  cases  involving  stomach, 
esophageal  and  duodenal  procedures 
(DRGs  146-147)  and  major  small  and 
large  bowel  procedures  (DRGs  148-149). 
and  so  on  through  all  the  procedure 
groups  in  MDC  6.  While  the  relative 
weights  in  Table  5  of  the  final  rule  of 
changes  to  the  inpatient  hospital 
prospective  payment  system  and  FY 
1988  rates  have  changed  somewhat  from 
those  in  the  proposed  notice,  owing  to 
use  of  more  complete  FY  1986  data,  the 
proposed  ordering  of  the  surgical 
hierarchy  is  entirely  consistent  with  the 
relative  weights  for  the  DRGs  in  MDC  6, 
Accordingly,  we  are  im.plementing  the 
proposed  hierarchy  changes  in  MDC  6 
without  change, 

5.  In  MDC  8,  we  proposed  to  reorder 
the  procedure  groups  as  follows: 
Bilateral  or  Multiple  Major  Joint 

Procedures  of  the  Lower  Extremity 
Wound  Debridement  and  Skin  Graft 

Except  Hand 
Major  Joint  and  Limb  Reattachment 

Procedures 
Hip  and  Femur  F>rocedures  Except  Major 

Joint 
Amputations 

Back  and  Neck  Procedures 
Biopsies 
Lower  Extremity  and  Humerus 

Procedures  Except  Hip,  Foot,  Femur 


Major  Shoulder/Elbow  Procedures  or 

Other  Upper  Extremity  Procedures 

with  CC 
Knee  Procedures 
Soft  Tissue  Procedures 
Arthroscopy 
Local  Excision  and  Removal  of  Internal 

Fixation  Devices  Except  Hip  and 

Femur 
Local  Excision  and  Removal  of  Internal 

Fixation  Devices  of  Hip  and  Femur 
Major  Thumb  or  Joint  Procedures  or 

Other  Hand  or  Wrist  Procedures  with 

CC  j 

Foot  Procedures' 
Shoulder.  Elbow  or  Forearm  Procedures 

Except  Major  Joint  Procedures 

without  CC 
Hand  or  Wrist  Procedures  Except  Major 

Joint  Procedures  without  CC 
Other  Musculoskeletal  System  and 

Connective  Tissue  OR  Procedures 

We  received  no  specific  comments  on 
this  proposal.  As  described  in  the  June 
10.  1987  proposed  rule  and  the  foregoing 
discussion,  however,  when  we  propose 
changes  to  the  surgical  hierarchy,  we 
are  not  always  able  to  test  the  effects  of 
the  revisions  due  to  the  unavailability  of 
revised  Grouper  software  at  the  time  of 
publication.  Rather,  in  performing 
analysis  of  the  surgical  hierarchies,  we 
simulate  most  major  classification 
changes  to  approximate  the  placement 
of  cases  under  the  proposed 
reclassification  and  then  recalibrate  the 
DRG  weights.  The  weighting  factor  for 
each  procedure  group  then  serves  as  our 
best  estimate  of  relative  resource  use  for 
that  procedure  group. 

As  occurred  last  year  for  MDC  7, 
when  we  received  a  revised  Grouper 
program  and  were  able  to  test  the 
proposed  hierarchy  changes,  we  found 
that  the  revision  to  the  surgical 
hierarchy  in  MDC  8  produced 
anomalous  results.  The  proposed 
hierarchy  changes  are  consistent  with 
the  DRG  weights  from  the  top  of  the 
hierarchy  through  knee  procedures 
(DRGs  221-222)  *id  from  foot 
procedures  (DRG  225)  through  the 
bottom  of  the  hierarchy.  However,  there 
appears  to  be  a  substantial  number  of 
cases  involving  surgical  procedures  from 
more  than  one  of  the  groups  for  soft 
tissue  procedures  (DRGs  226-227), 
arthroscopy  (DRG  230),  local  excision 
and  removal  of  internal  fixation  devices 
(DRGs  230-231),  and  major  thumb  or 
joint  procedures  (DRG  228).  Similar  to 
the  diagnostic  procedure  group  in  MDC 
7,  we  found  that  the  number  of  patients 
with  arthroscopy  more  than  doubled 
when  the  procedure  group  was  moved 
higher  in  the  surgical  hierarchy.  This 
result  indicates  that  arthroscopy  is  as 
frequently  performed  in  conjunction 
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with  a  procedure  from  one  of  the  above- 
mentioned  categories  as  it  is  bv  itself. 
The  fact  that  DRG  232  picked  up  so 
many  cases,  in  and  of  itself  is  not 
troubling.  However,  the  reassignment  of 
so  many  cases  results  in  weighting 
factors  that  are  nu  longer  appropriate 
for  the  proposed  surgical  hierarchy.  For 
example,  when  arthroscopy  is  ordered 
irth.  as  in  the  current  DRG 
classification,  its  weight  is  the  12th 
highest  in  MDC  8.  When  arthroscopy  is 
ordered  12th,  as  proposed,  its  weight 
drops  to  the  15th  lowest.  Most  of  the 
case  movement  seems  to  have  come 
from  DRGs  230  and  231  (Removal  of 
Internal  Fixation  Devices,  Hip  and 
Femur,  and  Except  Hip  and  Femur, 
respectively).  Similarly  to  what  occurred 
in  MDC  7  last  year  when  we  proposed 
surgical  hierarchy  changes,  we  are  left 
with  the  anomalous  situation  in  which 
we  cannot  achieve  complete 
correspondence  between  the  ordenng  of 
the  procedure  groups  in  the  surgical 
hierarchy  and  the  relative  weights  that 
result  from  classification  of  cases  based 
on  such  ordering. 

Consequently,  we  have  decided  not  to 
revise  the  ordenng  for  that  section  of  the 
MDC  8  surgical  hierarchy  involving 
removal  of  internal  fixation  devices,  soft 
tissue,  major  thumb,  and  arthroscopy 
procedures,  rather  than  to  proceed  with 
changes  proposed  for  this  section.  We 
will,  however,  implement  the  other 
proposed  changes  in  the  MDC  8 
hierarchy.  Thus,  the  surgical  hierarchy 
for  MDC  8  is  modified  as  follows: 
Bilateral  of  Multiple  Major  joint 

Procedures  of  the  Lower  Extremity 

(DRG  471) 
Wound  Debridement  and  Skin  Graff 

Except  Hand  (DRG  217) 
Major  Joint  and  Limb  Reattachment 

Procedures  (DRG  209] 
}fip  and  Femur  Procedures  Except  Major 

Joint  (DRGs  210-212) 
Ampu'ations  (DRG  213) 
Back  and  Neck  Procedures  (DRGs  214- 

215) 
Biopsies  (DRG  216) 
Lower  Extremity  and  Humerus 

Procedures  Elxcept  Hip,  Fool.  Femur 

(DRGs  218-220) 
Major  Shou!der/E!bow  Procedures  or 

Other  Upper  Extremity  FVccedures 

with  CC  (DRG  223) 
Knee  Procedures  (DRGs  221-lZl] 
Local  Excision  and  Removal  of  Internal 

Fixation  Devices  of  Hin  and  Femur 

(DRG  230) 
Local  Excision  and  Removal  of  Interal 

Fixation  Devices  Except  Hip  and 

Femur  (DRG  231) 
Soft  Tissue  Procedures  (DRGs  226-227) 
Major  Thumb  or  joint  Procedures  or 

Other  fland  or  Wrist  Procedures  with 

CC  (DRG  228) 


Arthroscopy  (DRG  232) 

Foot  Proced'ures  (DRG  225) 

Shoulder,  Elbow  or  Forearm  Procedures 

Except  Major  Joint  without  CC  (DRG 

224) 
Hand  or  Wrist  Procedures  Except  Major 

Joint  Procedures  without  CC  (DRG 

229) 
Other  Musculoskeletal  System  and 

Connective  Tissue  OR  Procedures 

(DRGs  233-234) 

6  In  MDC  11.  we  proposed  to  order 
Minor  Bladder  Procedures  above 
Prostatectomy. 

Comment:  One  commenter  questioned 
the  appropriateness  of  ordering  minor 
bladder  procedures  (DRGs  308-309) 
above  prostatectomy  (DRGs  306-307), 
arguing  that  major  procedures  should  be 
placed  above,  not  below,  minor  ones. 

Response:  With  respect  to  the 
commenter's  argument  that  major 
procedures  should  always  be  placed 
above  minor  ones,  we  agree  insofar  as 
we  are  making  appropriate  comparisons. 
Were  minor  bladder  procedures  to  be 
ordered  abo\e  major  bladder 
procedures,  for  example,  it  would  call 
into  question  our  use  of  the  terms  major 
and  minor  and  would  suggest  we 
reconsider  the  relative  complexity  of  the 
tvko  groups. 

On  the  other  hand,  we  also  believe 
that  it  is  not  generally  appropriate 
simply  to  compare  the  adjectives 
"major"  and  "minor"  without  regard  to 
the  subjects  they  modify  In  the  instant 
case,  "major"  modifies  procedures  on 
one  organ  (the  prostatej  and  "minor  '  is 
used  to  describe  a  set  of  procedures  on 
another  organ  (the  bladder).  Unless  we 
can  assume  that  the  bladder  and  the 
prostate  are  entirely  comparable  with 
respect  to  ease  of  surgical  access, 
effects  of  surgical  intervention  on 
anatomically  proximal  organs,  incidence 
of  post-operative  complications,  and 
other  factors,  there  is  no  basis  for 
comparing  m.inor  procedures  on  the 
bladder  to  major  procedures  on  the 
prostate  and  arguing  that  the  latter 
should  always  precede  the  former.  It  is 
also  important  to  recognize  that  the 
bladder  procedures  included  in  DRGs 
308  and  309  are  minor  only  in 
comparison  to  the  bladder  procedures 
included  in  DRGs  303-305 

Indeed,  based  on  further  analysis  and 
more  complete  MEDPAR  data  than  was 
available  at  the  time  we  prepared  the 
proposed  rule,  we  continue  to  find  that 
the  weighted  average  of  the  relative 
weights  for  minor  bladder  prt)cedures 
(DRGs  308-3091  exceeds  that  for 
prostatectomy  (DRGs  306-307). 
Therefore,  we  are  implementing  our 
proposed  revision  to  the  surgical 
hierarchy  of  MDC  11  without  change. 


In  addition  to  the  comments  on 
specific  surgical  hierarchy  changes 
proposed,  discussed  above,  we  received 
a  comment  from  ProPAC  reiterating  its 
belief  that  the  surgical  procedures 
within  each  group  should  be  evaluated 
on  a  regular  basis,  ProPAC  believes  that 
we  did  not  address  that  part  of  its 
recommendation  and  that  we 
misrepresented  its  position  regarding  the 
role  of  clinical  input.  ProPAC  does  not 
maintain  that  clinicians  should 
determine  the  ordering  of  the  surgical 
groups  in  the  hierarchies,  but  rather 
recommends  that  clinical  input  should 
be  combined  with  empirical  analysis  to 
produce  revised  procedure  groups 
reflective  of  current  technology  and 
costs. 

Response:  We  agree  with  ProPAC  that 
clinical  input  should  be  combined  with 
empirical  analysis  in  any  broad-based 
revision  of  the  procedure  groups 
However,  we  are  not  persuaded  that 
there  is  a  need  for  such  broad-based 
revision  of  the  procedure  groups  at  the 
present  time.  We  are  certainly  willing  to 
conduct  appropnate  analysis  regardinp 
micmbership  of  the  procedure  groups 
when  a  classification  problem  comes  to 
our  attention.  In  the  absence  of 
complaint  or  concern  regarding  the 
classification  of  particular  kinds  of 
cases,  however,  we  are  not  con\inced 
that  our  limited  staff  resources  are  best 
utilized  on  a  project  that  is  tantamount 
to  reinventing  the  surgical  DRGs.  In 
addition,  since  the  procedures  assigned 
to  many  procedure  groups  are 
determined  by  reference  to  specific 
organs  within  an  MDC.  it  is  not  clear 
what  alternatives  ProPAC  believes 
ought  to  be  considered  or  what 
classification  problems  major  evaluative 
work  should  be  designed  to  solve. 

V.  Proposed  Changes  to  Reduce 
Inappropriate  DRG  468  Assignment 

A.  Background 

DRG  468  (Unrelated  OR  procedures)  is 
reserved  specifically  for  those  cases  in 
which  none  of  the  surgical  procedures 
furnished  to  a  patient  is  related  to  the 
principal  diagnosis.  It  was  established 
as  a  means  of  identifying  those  cases 
that  do  not  readily  lend  themselves  to 
classifications  within  groups  of 
clinically  similar  patients,  because  the 
cases  themselves  do  not  reflect  typical 
treatment  patterns.  These  include,  for 
example,  cases  in  which  the  patient 
develops  pressing  medical-surgical 
needs  related  to  a  secondary  diagnosis 
or  complication.  DRG  468  is  not  a  catch- 
all for  cases  that  do  not  fit  elsewhere.  It 
is  designed  to  preserve  the  utility  of, 
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rather  than  violate  the  principle  of. 
diagnosis  related  classifications. 

B.  Reassignment  of  Intra-abdominal 
Hemangioma  to  MDC  6 

In  the  May  19  notice,  we  proposed 
assigning  diagnosis  code  228.04,  Intra- 
abdominal hemangioma,  to  MDC  6, 
Diseases  and  Disorders  of  the  Digestive 
System.  We  also  proposed  assigning 
cases  treated  surgically  to  the 
appropriate  surgical  DRG  based  on  the 
Site  of  the  lesion  Cases  treated 
medically  would  be  assigned  to  DRGs 
1H2.  183.  and  184  (Esophagitis. 
Castroenteritis,  and  Miscellaneous 
Digestive  Disorders).  We  did  not  receive 
any  comments  on  this  proposal,  so  it  is 
adopted  without  change. 

C.  Remo  vol  of  Codes  for  Minor  Skin 
Procedures  From  Surgical  List 

We  proposed  to  remove  procedure 
codes  86.09.  Other  incision  of  skin  and 
suticutaneous  tissue,  and  86.3.  Other 
local  excision  or  destruction  of  lesion  or 
tissue  of  skin  and  subcutaneous  tissue, 
from  the  list  of  OR  procedures.  We  did 
not  receive  any  comments  on  this 
proposal,  so  it  is  adopted  without 
change. 

I).  Adding  Lymphatic  Structure  Biopsy 
U>  MDC  1 

We  proposed  adding  procedure  code 
40.11,  Biopsy  of  lymphatic  structure,  to 
MDC  1.  DRGs  7  and  8,  Peripheral  and 
Cranial  Nerve  and  Other  Nervous 
System  Procedures  with  CC  and  without 
CC.  respectively.  We  did  not  receive 
any  comments  on  this  proposal,  so  it  is 
adopted  without  change. 

E.  Adding  Total  Splenectomy  to  MDC  5 

We  proposed  adding  procedure  code 
41.5,  Total  splenectomy,  to  MDC  5.  DRG 
120  (Other  Circulatory  System  OR 
Procedures).  We  did  notVeceive  any 
comments  on  this  proposal,  so  it  is 
adopted  without  change. 

F  Adding  Certain  Pancreas  Procedure 
Codes  to  MDC  10 

We  proposed  to  add  the  following 
procedure  codes  to  MDC  10.  DRGs  292 
and  293  (Other  Endocrine.  Nutritional 
and  Metabolic  Procedures). 
52.2     Local  excision  or  destruction  of 

pancreatic  lesion 

52.51  Proximal  pancreatectomy 

52.52  Distal  pancreatectomy 

52  53     Radical  subtotal  pancreatectomy 
52  59     Other  partial  pancreatectomy, 

not  elsewhere  classified 
V\e  did  not  receive  any  comments  on 
this  proposal,  so  it  is  adopted  without 
change. 


G.  MDC  11  Issues 

We  proposed  adding  procedure  code 
70.77,  Vaginal  suspension  and  fixation, 
to  .MDC  11.  DRGs  308  and  309,  (Minor 
Bladder  Procedures).  We  also  proposed 
adding  procedure  codes  for  replacement 
and  removal  of  penile  prosthesis,  64.95 
through  64.97  to  MDC  11,  DRG  315 
(Other  Kidney  and  Urinary  Tract  OR 
Procedures).  Finally,  we  proposed 
adding  procedure  code  60.69,  Other 
Prostatectomy  to  DRGs  306  and  307 
(Prostatectomy).  We  did  not  receive  any 
comments  on  these  proposals,  so  they 
are  adopted  without  change. 

H.  Adding  a  Urethral  Repair  Code  to 
MDC  12 

We  proposed  adding  procedure  code 
58.49,  Other  Urethral  Repair,  not 
elsewhere  classified,  to  MDC  12,  DRG 
341,  (Penis  Procedures)  to  prevent 
inappropriate  assignment  of  cases  to 
DRG  468  when  the  procedure  is  related 
to  the  principal  diagnosis.  We  did  not 
receive  any  comments  on  this  proposal, 
so  it  is  adopted  without  change. 

/.  Deletion  of  Certain  Codes  from  the 
OR  List 

We  proposed  deletion  of  procedure 
codes,  39.62,  Hypothermia  systemic 
incidental  to  open  heart  surgery.  39.63, 
Cardioplegia,  and  39.64  Intraoperative 
cardiac  pacemaker,  from  the  list  o 
operating  room  procedures.  We  did  not 
receive  any  comments  on  this  proposal, 
so  it  is  adopted  without  change. 

VI.  Comments  and  Responses  on  Coding 
Issues  i 

A.  Background 

In  the  final  notice  on  changes  to  the 
DRG  classification  system  published 
June  3. 1986  (51  FR  20192),  and  the  final 
rule  on  the  prospective  payment  system 
published  September  3,  1986  (51  FR 
31454),  we  published  lists  of  new  ICD-9- 
CM  codes  that  became  effective  October 
1, 1986.  These  new  codes  were  adopted 
as  a  result  of  the  recommendation  of  the 
ICD-9-CM  Coordination  and 
Maintenance  Committee,  and  were  also 
published  on  August  29, 1986  (51  FR 
30914)  in  a  notice  announcing  all  codes 
approved  before  July  1, 1986,  the 
availability  of  related  instructional 
material,  additions  to  the  ICD-9-CM 
indexes,  and  errata  for  volumes  1,  2.  and 
3  of  ICD-9-CM.  Both  our  May  19  notice 
and  this  final  notice  contain  all  new 
coding  changes  that  were  approved 
before  July  1, 1987  since  the  ICD-9-CM 
Coordination  and  Maintenance 
Committee  does  not  plan  to  publish  a 
separate  listing  this  year. 

Comment:  Two  commenters  wrote 
expressing  concern  with  the  process  for 


addressing  coding  issues.  The 
commenters  specifically  encouraged 
increased  involvement  of  coding  experts 
in  the  process  and  acceleration  of  the 
time  associated  with  implementing  new 
codes. 

Response:  We  have  been  quite 
pleased  with  the  improvements  in  ICD- 
9-CM  coding  that  have  taken  place  over 
the  past  two  years.  We  feel  the 
committee  has  taken  a  giant  step  in 
improving  coding  in  the  hospital 
industry. 

Although  formal  membership  on  the 
committee  has  not  been  extended  to 
non-government  entities,  we  note  that 
coding  experts  from  the  American 
Hospital  Association,  the  American 
Medical  Records  Association,  the 
Commission  on  Professional  and 
Hospital  Activities  and  numerous  other 
organizations  have  attended  every 
meeting  of  the  committee  and  have 
provided  extensive  recommendations 
and  comments  on  proposed  revisions. 
The  insights,  experiences  and  ideas 
shared  by  these  participants  have 
contributed  significantly  to  the  coding 
developments  and  have  influenced  the 
committee's  recommendations.  The 
Department  of  Health  and  Human 
Services  is  currently  evaluating  a 
proposal  to  add  industry  representatives 
to  the  committee;  and  a  decision  is 
expected  in  the  near  future. 
Despite  the  fact  that  these 
commenters  have  recommended 
acceleration  of  the  process  for  coding 
improvements,  several  other  members  of 
the  public  have  expressed  concern  both 
formally  and  informally  with  the  rapid 
pace  of  coding  changes.  Many  users  find 
it  extremely  difficult  to  make  the  rapid 
changes  necessary  to  software  programs 
that  are  used  for  numerous  purposes  to 
accommodate  the  implementation  of 
new  codes.  Given  the  operational 
problems  that  rapid  coding  changes 
pose  for  hospitals,  third  party  payers, 
and  others,  we  do  not  believe  it  is 
appropriate  to  make  coding  changes  any 
more  frequently  than  annually. 

Finally,  we  are  not  convinced  that 
there  is  a  large  backlog  of  coding  issues 
awaiting  the  committee's  attention. 
Reactions  from  the  .American  Medical 
Record  Association  and  others  indicate 
that  the  committee  has  made  dramatic 
steps  in  resolving  longstanding  coding 
problems.  However,  the  committee  is 
evaluating  means  of  improving  its 
revision  process,  including  the 
possibility  of  revising  one  or  more 
chapters.  The  public  is  invited  to  raise 
issues  that  have  not  been  included  on 
the  agenda  at  each  meeting.  If 
commenters  have  coding  items  that  they 
believe  require  attention  of  the 
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committee,  they  are  encouraged  to 
submit  a  detailed  request  to  the 
committee  co-chairperson  whose 
address  is  identified  elsewhere  in  this 
document,  identifying  the  problem, 
pertinent  background  information  and 
recommended  solutions. 

B.  Proposed  Removal  of  Certain  Codes 
from  the  Surgical  List 

We  proposed  to  remove  the  following 
procedure  codes  from  the  list  of  surgical 
procedures: 

38.22     Percutaneous  angioscopy 
44.22     Endoscopic  dilation  of  pylorus 

44.93  Insertion  of  gastric  bubble 
(balloon) 

44.94  Removal  of  gastric  bubble 
(balloon) 

51.97  Therapeutic  endoscopic 
procedures  on  biliary  tract,  oral  route 

51.98  Other  percutaneous  procedures 
on  biliary  tract 

55.03  Percutaneous  nephrostomy 
without  fragmentation 

55.04  Percutaneous  nephrostomy  with 
fragmentation 

80.52    Intervertebral  chemonucleolysis 

Thus,  the  presence  of  any  one  of  these 
procedure  codes  would  not  result  in 
assignment  of  a  case  to  a  surgical  DRG. 

Comment:  Three  commenters  from  a 
single  hospital  wrote  to  express 
displeasure  with  the  removal  of  the 
chemonucleolysis  procedure.  80.52.  from 
the  list  of  surgical  procedures,  They 
maintain  that  the  necessity  of  sterile 
conditions  and  the  risk  of  anaphylactic 
shock  make  it  unsafe  to  perform  the 
procedure  in  settings  other  than  an  OR. 

Response:  We  recognize  that  an 
operating  room  may  be  the  setting  of 
choice  for  some  facilities  that  perform 
chemonucleolysis.  However,  our 
medical  consultants  have  advised  us 
that  the  procedure  is  non-invasive  and 
may  safely  be  performed  in  settings 
other  than  ORs  with  proper  precautions. 

We  note  that  nearly  any  procedure 
involving  an  injection  presents  the 
possibility  of  anaphylactic  shock.  It  can 
be  reasonable  for  a  hospital  to  choose  to 
use  an  operating  room  for  prophylactic 
reasons  in  situations  presenting  even  a 
small  risk  of  anaphylactic  shock. 
According  to  the  commenters,  one 
percent  of  patients  develop  such  shock. 
However,  we  do  not  believe  this  is 
justification  to  place  a  procedure  on  the 
OR  list.  We  note  that  this  list  is  intended 
to  recognize  surgical  procedures  rather 
than  procedures  that  are  carried  out  in 
an  operating  room  for  prophylactic 
reasons. 

Finally,  if  we  were  to  place 
procedures  on  the  OR  list  because  of  the 
possibility  of  anaphylactic  shock,  nearly 
all  radiographic  procedures  and  many 


other  non-surgical  procedures  would 
need  to  be  reclassified  to  the  OR  list. 
We  should  point  out  that  the  DRG 
classification  of  a  procedure  is  not 
intended  to  influence  the  practice 
patterns  at  any  particular  hospital. 
Hospitals  should  continue  to  choose 
appropriate  settings  for  procedures 
based  upon  the  conditions  at  the  facility 
and  the  individual  needs  of  their 
patients. 

Comment'  Numerous  commenters 
wrote  expressing  concern  with  our 
proposal  to  remove  procedure  codes 
55.03  and  55.04,  Percutaneous 
nephrostomy,  without  and  with 
fragmentation,  respectively,  from  the  list 
of  Or  procedures.  These  commenters 
noted  the  necessity  of  general 
anesthesia  and  sterile  conditions, 
protracted  procedure  time,  as  well  as 
the  possibilities  of  severe  complications 
and  profuse  blood  loss  as 
contraindications  for  using  other 
settings,  such  as  radiographic  suites.  All 
commenters  urged  that  we  reconsider 
our  proposal.  One  of  the  commenters 
noted  that  the  current  classification 
structure  may  result  in  payments  higher 
than  cost  in  percutaneous  lithotripsy 
cases  involving  simple  stone  removal, 
but  that  complicated  stone  removal 
which  allegedly  comprises  the  majority 
of  cases,  was  underpaid.  Consequently, 
an  alternative  classification  structure 
was  recommended. 

Response:  Based  on  the  number  and 
nature  of  the  comments  received  in 
response  to  this  proposal,  we  examined 
preliminary  F'Y  1987  data  on  cases 
involving  percutaneous  nephrostomy. 
We  are  persuaded  that  the  data  on 
resource  intensity  (in  terms  of  both 
standardized  charges  and  length  of  stay) 
support  the  commenters'  arguments  that 
moving  cases  involving  percutaneous 
nephrostomy  from  the  surgical  to  the 
medical  DRGs  would  result  in 
systematic  underpayment  of  such  cases. 
Accordingly,  we  believe  it  is  appropriate 
to  defer  action  at  this  time. 
Percutaneous  nephrostomy  with  and 
without  fragmentation  will  remain  on 
the  list  of  operating  room  procedures  as 
currently  assigned  and  will  result  in 
classification  of  cases  to  DRGs  303,  304, 
305.  442  and  443.  We  will  further 
evaluate  this  classification  issue  in  light 
of  alternatives  suggested  by  commenters 
as  more  data  on  the  procedure  become 
available.  Any  further  proposal  will  be 
published  for  additional  public 
comment. 

C.  Proposed  Removal  of  a  Code  From 
the  CC  List 

We  proposed  removing  diagnosis 
code  795.8.  Positive  serological  or  viral 
culture  finding  for  Human  T-Ceil 


Lymphotropic  Virus-Ill/ 
Lvmphadenopathv- Associated  Virus 
(HTLV-lIl/LAV)  from  the  list  of  CC.  We 
received  no  negative  comments  and 
ProPAC's  support  for  this  proposal,  so  it 
is  adopted  without  change. 

D.  New  Coding  Changes 

We  notified  the  public  of  plans  to  add 
new  and  revised  diagnosis  and 
procedure  codes  and  the  deletion  of 
several  procedure  codes.  Since  the  ICD- 
9-CM  Coordination  and  Maintenance 
Committee  does  not  plan  to  publish  a 
separate  listing  this  year,  we  are 
republishing  the  tables  in  this  final 
notice.  Table  1  contains  the  new  or 
revised  ICD-9-CM  diagnosis  codes. 
Table  II  lists  the  new  or  revised  ICD-9- 
CM  procedure  codes.  Table  111  lists  the 
revised  pacemaker  DRG  logic  tables, 
and  Table  IV  lists  the  ICD-9-CM 
procedure  codes  that  we  are  deleting.  A 
copy  of  the  ICD-9-CM  Official 
Authorized  Addendum  will  be  provided 
to  each  hospital  by  the  FI  in  September 
1987.  Additional  copies  will  be  available 
from  the  Government  Printing  Office,  in 
the  September  issue  of  the  Journal  of 
American  Medical  Record  Association, 
and  in  Coding  Clinic  for  ICD-9-CM. 

Comment:  One  commenter  expressed 
concern  with  the  proposed  DRG 
assignment  of  procedure  code  86.06, 
Insertion  of  infusion  pump.  The 
commenter  believes  the  proposed 
classification  does  not  adequately 
recognize  use  of  the  pump  in  treatment 
of  patients  with  osteomyelitis  or  in 
delivery  of  morphine  for  terminally  ill 
patients.  The  commenter  suggested 
assignment  to  DRGs  4  and  210. 

Response:  Procedure  code  86.06  has 
been  assigned  to  the  other  operating 
room  procedures  DRG  of  nearly  every 
MDC  that  contains  such  a  group.  Only 
MDCs  2,  3  and  5  have  been  omitted,  due 
to  the  unlikelihood  of  the  device  being 
used  in  treatment  of  patients  with  eye. 
ear  or  circulatory  system  diagnoses. 
Patients  with  a  principal  diagnosis  of 
osteomyelitis  would  be  assigned  to 
DRGs  233  or  234.  based  on  presence  or 
absence  of  CC.  if  implantation  of  the 
infusion  pump  were  the  only  surgical 
procedure  performed.  If  another  MDC  8 
surgical  procedure  were  performed  in 
addition  to  insertion  of  an  infusion 
pump,  the  surgical  hierarchy  would  base 
DRG  assignment  on  the  other  surgical 
procedure. 

Similarly,  patients  being  treated  for 
pain  associated  with  terminal  illness 
would  be  assigned  to  the  other  OR 
procedure  DRG  for  the  MDC  in  which 
the  principal  diagnosis  falls,  if 
implantation  of  the  infusion  pump  is  the 
only  8urgical  procedure  performed. 
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Since  the  other  OR  procedure  group  is 
uiiilDrmly  considered  last  in  the  surgical 
hierarchy.  DRG  assignment  of  cases 
i.'uolving  rr.uiiiple  procedures  within  the 
MUC  vviii  be  based  on  any  other 
surgical  procedure  performed  that  is 


related  to  the  principal  diagnosis  rather 
than  on  the  implantation  of  an  infusion 
pump. 

We  find  no  problem  with  the 
proposed  clsssification  of  implantation 
of  the  infusion  pump.  It  appears  the 


commenter's  concern  is  based  on  an 
oversight  in  reading  the  list  of  DRGs  to 
which  the  procedure  is  assigned  or  a 
misunderstanding  of  the  classification 
mechanism. 


Table  I.— New  or  Revised  Diagnosis  Codes 


Diagnosis 
code' 

51881 

518.82 

518-89 

799  1 

996  51 

996  52 

996  53 

996  54 

996  59 

936  80 

996  81 

906  82 

996.83 

996.84 

996  86 

996  89 

Doschption 


Respiratory  failure  ^ 

Other  pulmonary  insufticiency.  not  elsewhere  classified 

Otne'  diseases  of  lung,  not  elsewhere  classified  f „ 

Respiratory  arrest J, 

Mecnamca!  complication  due  to  corneal  graft „ 

Mechanical  ccmpiication  due  to  graft  cf  other  tissue,  not  elsewhere  classified 

Mecha.iical  comphcalion  due  to  ocular  lens  prosthesis 

Mechanical  complication  due  to  breast  prosthesis 

Mechanical  complication  due  to  other  implant  arid  internal  device,  not  elsewhere  classified.. 
Complications  of  transplanted  organ,  not  otherwise  specified.. 
Complications  of  transplanted  kidney.. 
Complications  of  transplanted  ! 


Complications  of  transplanted  hearl 

Complications  of  transplanted  lung 

Complications  of  transplanted  pancreas 

Complications  of  other  specified  transplanted  or^n. 


MDC 


ORG' 


4  87. 

4  99  and  100 
4  I  101  and  102. 

4  101  and  102. 

2  ,  46,  47,  and  48. 

21   J52  and  453. 

2  46,  47,  and  48. 

9  276. 
2-!   452  and  453. 
21   452  and  453. 
11  331,  332.  and  333. 

7  205  and  206. 

5  144  and  145. 
4  101  and  102. 
7  204 

21  I  452  and  453. 


'  A!!  of  the  new  diagnosis  codes,  except  518.89,  would  be  added  to  the  list  of  CO. 

''  DRG   listed  is  assignment  based  on  non-surgical  treatment.   If  an  OR  procedure  is  pe-iormed,  ORG   assignme 
determined  by  the  OR  procedure  pierformed  ■  i 

■  Not  added  to  the  list  of  CC  I 


nt  within   the   MDC  is 


Table  II.— New  or  Revised  Procedure  Codes 


Proce  I 
dure  I 
code      I 


Description 


0111     Closed  [percutaneous]  [needle]  biopsy  of  cerebral  meninges.. 
01  12     Open  biopsy  of  cerebral  meninges „ 


01  13 

01  14 

03  90 

04  11 

04  12 

06  11 

06  12 

07  11 

07  12 

27  22 

33.24 

3325 

33  26 

33  27 

33  28 

33,29 

34  25 

34.26 

3601 

36  02 

36  05 

Closed  [percutaneous]  [needle]  biopsy  of  brain. 
Open  biopsy  of  biain    


3  7  70 


Insertion  of  catheter  into  spinal  canal  for  infusion  of  therapeutic  or  palliative  substances  . 

Closed  [percutaneous]  [needle]  biopsy  of  cranial  or  peripheral  nerve  or  ganglion 

Open  Ijiopsy  of  cranial  or  penpheral  nerve  or  ganglion 


biopsy  of  thyroid  gland . 


Closed  [percutaneous]  [needle] 

Open  b<opsy  of  thyroid  gland 

Closed  [percutaneous]  [needle]  biopsy  of  adrenal  filand. 

Open  biopsy  of  adrenal  gland 

Biopsy  of  uvula  and  soft  palate 

Closed  biopsy  [endoscopic]  of  bronchus 

Open  biopsy  of  bronchus 

Close.,  percutaneous  [needle]  biopsy  of  lung. 

Closed  endoscopic  biopsy  of  lung 

Open  biopsy  of  lung  


Other  diagnostic  procedures  on  lung  and  bronchus .„ 

Closed  [percutaneous]  [needle]  b'opsy  of  mediastinum.. 
Open  txopsy  of  mediastinum 


DRG 


406, 


Single  vessel  percutaneous  transluminal  coronary  angioplasty  [PICA]  without  mention  of  thrombolytic  agent. 

Single  vessel  percutaneous  transluminal  coronary  angioplasty  [PTCA]  with  thrombolytic  agent 

Multiple  vessel  percutaneous  transiumnai  coronary  angioplasty  [PCTA]  performed  dunng  the  same  operation 

with  or  without  mention  of  thrompoi/tic  agent 
Initial  insertion  of  lead  (electrode),  not  otherwise  specified.. 


non-OR, 
1.  2,  3,  400. 

and  407 
non-OR, 
1,  2,  3,  400.  406. 

and  407, 
non-OR 
non-OR, 
7,  8,  63,  233,  234. 

442,  and  443 
non-OR 
290. 
non-OR. 
286 

63,  168,  and  169. 
non-OR. 
75. 

non-OR. 
76  and  77. 

75.  233,  234,  315, 
400,  406.  and 
407. 

76  and  77. 
non-OR. 

76,  77,  292,  293, 
394.  400,  406, 
and  407. 

108  and  112. 
108  and  112. 
108  and  112. 
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Table  II.— New  or  Revised  Procedure  Codes— Continued 


Proce- 
dure 
code 


Description 


DRG 


37.71  I  Initial  insertion  of  transvenoas  iead  [elecl'Ode]  mto  ventncie  

37.72  I  Initial  insertion  of  transvenous  leads  [electrodes]  into  ainum  and  ventricle.. 

37.73  Initial  insertion  of  transvenous  lead  [electrode]  mto  atnum 

37.74  '  Insertion  or  replacement  of  epicardial  lead  [electrode]  into  epicardium 

37  75     Revision  of  lead  [electrode] 


37  76 
37.77 

37.78 

37.79 

37.80 

37  61 
37.82 
37  83 
37  85 
37  86 
37.87 
37.89 


Replacement  of  transvenous  atr;al  and'or  ventricular  ieaoisi  [e^ect'ooe] . 
Removal  of  leadis)  [electrode]  without  repiacer^ent 


Insertion  of  temporary  transvenous  pacemaker  system.. 
Revision  or  relocation  of  pacemaker  pocket  


41.32 

41.33 

44.14 

44  15 

45  14 

4515 

4525 

45.26 

45.95 

48.24 

48.25 

50.11 

50.12 

Insertion  of  permanent  pacemaker,  initial  or  replacement,  type  of  oevice  not  specified 

Initial  insertion  of  single-ctiamber  device,  not  specif  ed  as  rate  responsive 

Initial  insertion  of  a  single  chamt>er  device,  rate  responsive 

Initial  insertion  of  dual  ctiamber  device 

Replacement  of  any  type  pacemaker  device  witti  smgie-chamber  device,  not  specified  as  rate  responsive. 

Replacement  of  any  type  pacemaker  device  with  smgie-chamber  device  rate  'esponsive 

Replacement  of  any  type  pacemaker  device  witn  dual-chamber  device 

Revision  or  removal  of  pacemaker  device 


Closed  [aspiration]  [percutaneous]  biopsy  of  spleen. 
Open  biopsy  of  spleen 


Closed  [endoscopic]  biopsy  of  stomach 

Open  biopsy  of  stomach 

Closed  [endoscopic]  biopsy  of  small  intestine. 

Open  biopsy  of  small  intestine 

Closed  [endoscopic]  biopsy  of  large  intestir>e.. 

Open  biopsy  of  large  intestine 

Anastomosis  to  anus 


Closed  [endoscopic]  biopsy  of  'ectum     

Open  biopsy  of  rectum  

Closed  (percutaneous)  [needle]  biopsy  of  liver.. 
Open  biopsy  of  iiver  


51.12  Closed  [percutaneous]  biopsy  of  gailtiaaaer  or  bile  ducts., 

51.13  I  Open  biopsy  of  gaiibiadaer  or  biie  oucts   


52  11     Closed  [aspiration]  [needle]  [percutaneous]  biopsy  of  pancreas. 
52.12     Open  biopsy  of  pancreas 


54.24     Closed  [percutaneous]  [needle]  biopsy  of  intra-abdominal  mass.. 


5523 
55.24 


Closed  [percutaneous]  [needle]  biopsy  of  kidney. 
Open  biopsy  of  kidney 


56.32  Closed  percutaneous  biopsy  of  ureter 

56.33  [  Closed  endoscopic  biopsy  of  ureter 

56  34     Open  biopsy  of  ureter 

56  35     Endoscopy  (cystoscopy]  [looposcopy]  of  ileal  conduit. 

57  33     Closed  [transu'ethraH  b'opsy  of  bladder 


57  34     Open  biopsy  of  biadae' 


60.11     Closed  [percutaneous]  [needle]  biopsy  of  prostate. 


(•) 
(•) 
(') 
(') 

117.442   a  -^ 
443.' 

(') 

117   442   a-d 

443  ' 
non-OR 
117.  442  and 

443.' 
<•) 
(') 
(') 
(') 
(') 
(') 
(') 
117,  442   a^<i 

443  ' 
non-OR 
392.  393,  40C. 

406.  407 
non-OR 

154,  155   and  '56 
non-OR 
152  and  153 
rrorvOR. 
152  and  153. 
148.  149,  400, 
406,  407,  442, 
and  4'J3 
non-OR 
152  and  i53 
non-OR 

63,76,77,  170, 
171,  199,  200, 
233,  234,  269, 
270.  292.  293, 
315.  344,  345, 
365,  394.  400, 
406,  407,  442, 
and  443 
non-OR 
170,  171,  199  and 

200. 
non-OR. 
170,  171,  199, 
200,  292,  293. 
400,  406,  407. 
442.  and  443, 
non-OR 
non-OR 
233,  234,  303 
304,  305,  394, 
400.  406,  407, 
442,  and  443, 
nor>-OR 
non-OR 

303,  304,  and  305 
non-OR, 
310,  311,  344, 

345,  and  365. 
308.  309.  344. 
345,  365,  400, 
406,  a^d  -SC" 
rron-OR 
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Table  II.— New  or  Revised  Procedure  Codes— Continued 


Proce- 
dure 

code 


Description 


60  12     Open  tuopsy  of  pfostate 


eo  13 

60  14 
62  11 
62  12 
68  13 


Closed  [percutaneous]  biopsy  of  seminal  vesicles.. 

Open  biopsy  of  seminal  vesicles 

Closed  [percutanecHJS]  [neediel  biopsy  of  testis  ..., 

Open  biopsy  of  testis 

Open  biopsy  of  uterus  


6S  14     Open  biopsy  of  uterine  Nqanier^ts 


68  15 

68  •'6 

78  40 

78  41 

78  42 

78  43 

78  44 

78  45 

73  46 

78  47 

78  48 

78  49 

73  90 

78  91 

78  92 

"8  93 

73  94 

78  95 

73  96 

78.97 

73  98 

78  99 

85  1  ! 

85  12 

85.95 

36  96 

86  93 

Cfosed  biopsy  of  uterine  ligaments 

Closed  biopsy  of  uterus  

Ottier  repair  and  plastic  opei-ations  on  t>one,  unspecifletJ  site . 


Othei-  repair  and  plastic  ope-ations  of  chest  cage,. 

Other  repair  and  plastic  ope'ations  ot  humerus 

Other  repair  and  piast.c  ooerano^s  of  radius/ulna. 


Other  repair  and  piastic  operation  of  carpais/metacarpals . 
Ottier  repair  and  plastic  operations  of  femur „ 


Other  repair  and  plastic  ope'a'ions  of  patella 

Other  repair  and  plastic  operations  of  tibia/fibula.. 


Other  repair  and  plastic  operations  of  tarsals/ metatarsals 

Other  repair  and  plastic  operation  on  bone,  not  elsewhere  classified . 


Inserticr-  of  bone  grcw'h  stimulator,  unspecified  site.. 
Insertion  o*  bone  growth  stimulator  into  chest  cage... 

Insertion  of  bone  grown  stimulator  into  humerus 

Insertion  o'  bone  g'owth  stimulator  into  radius/ulna.. 


insertion  o*  bone  growth  stimulator  into  carpals/metacarpals . 
Insertion  of  bone  growth  stimulator  into  femur 


Insertion  o'  bone  growth  stimulator  into  patella 

Insenion  rj  bone  growth  stimulator  into  tibia/fibula.. 


Insertion  of  bone  growth  stimulator  into  tarsals/metatarsals .., 
Insertion  of  bone  growth  stimulator,  not  elsewhere  classified.. 


Closed  [percutaneous!  (needle]  biopsy  of  breast.. 
Open  biopsy  of  breast 


Insertion  of  breast  t:ssue  expander 

Removal  oi  breast  tissue  expander(s). 
Insertion  of  tissue  e^par^der 


DRG 


310,  311,  344,  and 

345 
non  OR 
344  and  345. 
nonOR 

338,  339,  and  340, 
354,  355,  357, 

358,  and  359, 
354,  355,  357. 

358,  and  359. 
361 

363  and  364 
233,  234,  442,  and 

443 
76,  77,  233.  234, 

442,  and  443. 
218,  219,  220, 

442,  and  443. 
223.  224,  442,  and 

443, 
228,  229,  and  441 
210,  211,  212, 

442,  and  443. 
221,  222,  442,  and 

443 
218.  219,  220, 

442,  and  443. 
225,  442  and  443 
233.  234  442,  and 

443, 
233,  234,  442,  and 

443- 
76,  77,  233,  234. 

442.  and  443. 
218,  219.  220, 

442,  and  443. 
223.  224.  442  and 

443 
228,  229,  and  441 
210,  211,  212, 

442,  and  443. 
221,  222,  442,  and 

443 
218,  219  220, 

442,  and  443. 
225,  442,  and  443. 
233,  234  4.;2  and 

443 
non-OR 
259,  260.  262, 

292,  293,  442, 

and  443 
259.  260,  261, 

442,  and  443. 
259,  260.  261, 

442,  and  443. 
7,  8,  63,  120,  170. 

171,  217,  263. 

264,  265,  266, 

287,  439,  458, 

and  472. 
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Table  II.— New  on  Revised  Procedure  Ccdfs— Cent  nued 


Proce- 
dure 
code 


Description 


DRG 


86.06     Insertion  of  infusion  pump. 


99  85  I  Hyperthermia  for  treatment  of  career  

99.86     tvion-invasive  piacement  of  bone  groivin  s'.iro viator.. 


.._|  7,8,76,  77,  170. 
171.  201.233, 
234,  269.  270, 
292,  293.  315, 
344,  345,  365, 
394,401.  402, 
408.  442,  443, 
459.  and  472. 
non-OR. 

..i  rK)rv-OR. 

J 


'  See  pacen:)ai^er  DRG  logic  tables  following  this  table. 


Table  III. — Pacemaker  Logic  Tables 

DRGs  115  and  116  currently  represent 
and  will  continue  to  represent  insertion 
of  total  pacemaker  systems,  that  is, 
device  plus  iead(s).  Although  insertion 
of  a  pacemaker  system  used  to  be 
represented  by  a  single  procediu-e  code 
(37.70,  37.73,  37.74,  37.75,  37.76  or  37.77), 
the  revised  ICD-g-riM  coding  system 
uses  at  least  two  t^des  to  signify  the 
insertion  of  a  pacemaker  system — one 
code  to  identify  the  type  of  device 
(single-chamber,  dual-chamber,  or  rate 
responsive)  and  -inother  to  identify  the 
type  of  lead(s)  inserted  [transvenous 
atrial,  transvenous  ventricular,  or 
epicardial).  Consequently,  effective  for 
discharges  on  or  after  October  1, 1987, 
the  Grouper  logic  ib  modified  to  comport 
with  the  revised  pacemaker  procedure 
codes  order  for  a  case  ;o  be  classified 
into  DRGs  115  or  116  (Permanent 
Cardiac  Pacemaker  Implant,  with  ASH. 
Heart  Failure  or  Shock,  and  without 
AMI,  Heart  Failure  or  Shock, 
resppctively). 

DRGs  115  or  116  will  be  assigned, 
dependinc;  on  principal  diagnosis,  only  if 
one  of  tiie  toilowing  combinations  of 
procedure  codes  appears  on  the  claim: 

37.70  and  37.30 
37.70  and  37.81 
37.70  and  37.82 
37.70  and  37.85 
37.70  and  37.86 

37.70  and  37.87 

37.71  and  37.80 
37.71  and  37.81 
37.71  and  37.82 
37.71  and  37.85 
37.71  and  37.86 

37.71  and  37.8" 

37.72  and  37.80 

37.72  and  37.83 

37.73  and  37.80 
37.73  and  37.31 
37.73  and  37.82 
37.73  and  3-.85 
0/.73  and  37.86 


37.73  and  37.87 

37.74  and  37.80 
37,74  and  37.81 
37.74  and  37.82 
37.74  and  37.83 
37.74  and  37.85 
37.74  and  37,86 
37.74  and  3-.8- 
37.76  and  37.80 
37.76  and  37.85 
37.76  and  37.86 
37.76  and  37.87 

DRG  11"  is  renamed  Cardiac 
Pacemoker  Revision  Elxcept  Device 
Replacement,  Procedures  assigned  to  it 
include; 
37.74 
37.75 
37.76 
37.77 
37.79 
37.89 

DRG  1 18  is  renamed  Cardiac 
Pacemaker  Device  Replacement  and 
includes  the  following  p roc eu  ires: 
37.80 
37.85 
37.86 
37.87 

Finally,  the  following  pacemaker 
procedure  codes  will  be  ignored  by  the 
Grouper  when  they  do  not  appear  in 
combination  with  other  pacerriaker 
procedure  codes  as  in  DRGs  115  and  116 
above: 
37.70 
37.71 
37.72 
37.73 
37.81 
37.82 
37.83 

These  codes  represent  the  initial 
insertion  of  a  lead  (37.70-37.73)  or  a 
device  (37.81-37.83).  We  are  aware  of  no 
clinical  condition  that  would  require  the 
initial  insertion  of  a  lead  without  the 
simultaneous  insertion  or  replacement 
of  a  device.  Likewise,  the  initial 


insertion  of  a  device  without  the  initial 
insertion  of  a  lead(s)  is  clinically 
illogical.  Accordingly,  if  an  initial  lead  is 
inserted  with  no  device  or  an  initial 
device  is  inserted  without  a  lead 
insertion,  the  procedure  would  not  be  a 
covered  procedure  since  section 
1862(a)(ll(Al  of  the  Act  prohibits 
payment  for  items  and  services  that  are 
not  reasonable  and  necessary  for  the 
diagnosis  or  treatment  of  an  illness  or 
injury.  Similarly,  when  an  initial  device 
is  inserted  but  no  lead  code  app>€ars,  a 
total  system  has  not  been  implanted. 
The  following  ICD-9-CM  codes  are 
deleted  without  replacement. 

Table  IV.— Deleted  Procedure  Cooes 


PioceduM  code 

Oascnpbon 

37.M 

Ramoval  of  ac«;ar3i*  fwrtrooe 

98.71 

Mercury-ZKK  ijav-ra-c-  satlefy 

98  72 

Nuctew  &*  *.n*»«  i;.snf*y 

9973 _        .__.. 

Lilh»*ni  pace'^^a»ei  Da^it-^ 

98.74 

Odief  pacema^..-  r^".<.  ■/:;»= 

98.75 

Fnced  rate  pace-^^k"-  s^c^  -^  -. 

;,.? 

98.76   - _ 

Tnggefsd    dom^iiK!    ti^efnt.m 
type. 

.**.«ng 

99.77... _ 

Iniibrted    bernanc!    i^  „,-„..- 
t\x>e 

«--.'^ 

98.78 

OtT'e*  fMCerrye*^*^  s^-n^  TH.  yje 

99.79 

Piog(»mnwt)*  po'.efr.dK* 

\'ll.  Summary  of  Changes 

.As  ?*,4'ed  ;n  cjr  discussion  of  the 
comments  and  responses,  we  have  made 
some  changes  to  the  proposals  in  the 
notice  published  on  May  19. 1987.  With 
the  exception  of  the  following  changes, 
this  final  notice  implements  the 
proposals  made  in  the  May  19, 1987 
proposed  notice  and  the  June  10 
proposed  rule. 

•  MDC 

We  have  decided  to  postpone  moving 
diagnosis  code  759.6,  (Other 
Hamartoses,  NEC)  from  MDC  l7  to  MDC 
8  for  FY  1988.  We  will  study  the  issue  in 
greater  detail  during  the  upcoming  fiscal 
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year  and  will  report  on  our  findings  in 
the  next  year's  proposed  notice. 

•  Deletion  of  Certain  Codes  from  the 
Surgical  List 

Based  on  the  number  and  nature  of 
the  comments  received,  we  believe  it  is 
appropriate  to  leave  Percutaneous 
nephrostomy  without  and  with 
fragmentation  (procedure  codes  55.03 
and  55.04,  respectively)  on  the  list  of  OR 
procedures  as  currently  assigned.  Thus, 
percutaneous  nephrostomy  cases  will 
continue  to  be  assigned  to  DRGs  303, 
304,  305,  442,  and  443,  We  will  further 
evaluate  this  classification  issue  in  light 
of  the  alternative  suggestions  by 
commenters  as  more  data  on  the 
procedure  becomes  available. 

•  Surgical  Hierarchy 

We  are  reversmg  the  proposed 
ordering  of  sinus  and  mastoid 
procedures  and  myringotomy  with  tube 
insertion  in  MDC  3. 

We  have  decided  not  to  revise  the 
ordering  for  the  section  of  the  proposed 
surgical  hierarchy  involving  removal  of 
internal  fixation  devices,  soft  tissue, 
major  thumb,  and  arthroscopy 
procedures. 

•  Corrections 

We  have  made  some  minor  changes  to 
the  ICD-9-CM  DRG  coding  changes 
tables  and  have  reprinted  them. 
Additionally,  we  have  made  minor 
revisions  to  the  lists  of  CC  refinements. 

Vni.  Regulatory  Impact  Statement 

A.  Executive  Order  12291 

Executive  Order  (E.O.)  12291  requires 
us  to  prepare  and  publish  a  final 
regulatory  impact  analysis  for  final 
notices  such  as  this  if  the 
implementation  of  the  notice  meets  the 
criteria  of  a  "major  rule".  A  notice  is 
considered  a  major  rule  if  its 
implementation  is  likely  to  result  in; 

(1)  An  annual  effect  on  the  economy 
of  SlOO  m.illion  or  more; 

(2)  A  major  increase  in  costs  or  prices 
far  consumers,  individual  industries, 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

We  do  not  believe  that  any  of  the 
changes  to  the  DRG  classification 
system  presented  in  this  notice  meet  the 


E.O.  criteria  for  a  major  rule. 
Accordingly,  we  have  not  prepared  a 
final  regulatory  impact  analysis  for  this 
notice.  Instead,  we  refer  interested 
readers  to  the  regulatory  impact 
analysis  for  the  final  rule  on  FY  1988 
changes  to  the  prospective  payment 
system,  which  is  published  elsewhere  in 
this  issue  of  the  Federal  Register.  In  that 
analysis,  we  include  the  effects  of  all 
these  changes  to  the  DRG  classification 
system  in  our  assessment  of  the  impact 
of  DRG  recalibration  on  hospitals.  We 
also  discuss  there  the  effects  of 
discontinuing  the  exclusion  of  alcohol 
and  drug  abuse  treatment  facilities  from 
the  prospective  payment  system. 

B.  Regulatory  Flexibility  Act 

It  is  our  practice  to  prepare  and 
publish  a  final  regulatory  flexibility 
analysis  that  is  consistent  with  the 
Regulatory  Flexibility  Act  of  1980  (RFA) 
(5  U.S.C.  601  through  612)  for  a  final 
notice  such  as  this,  unless  the  Secretary 
certifies  that  implementation  of  the 
notice  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  We  treat  all 
hospitals  under  the  prospective  payment 
system  as  small  entities  for  purposes  of 
the  RFA. 

As  noted  above,  these  changes  to  the 
DRG  classification  system  will  affect  the 
amounts  hospitals  receive  under  the 
prospective  payment  system  for 
furnishing  serv'ices  to  Medicare 
beneficiaries.  Therefore,  this  notice  will 
clearly  affect  a  substantial  number  of 
small  entities.  However,  we  do  not 
consider  an  economic  impact  on  small 
entities  to  be  significant  unless  their 
annual  total  costs  or  revenues  will  be 
increased  or  decreased  by  at  least  three 
percent.  Some  of  these  classification 
changes  may  affect  the  amount  paid  for 
a  particular  DRG  by  more  than  3 
percent.  The  elimination  of  the  age  over 
69  criterioa  for  example,  may  have 
significant  effects  on  the  weights  of 
some  DRGs  as  discussed  elsewhere  in 
this  notice.  However,  the  aggregate 
impact  of  these  changes  on  hospital 
revenues  is  likely  to  be  less  substantial. 

The  changes  we  are  presenting  in  this 
final  notice  will  be  used  to  determine 
the  DRG  weights  for  discharges 
occurring  on  or  after  October  1, 1987. 
However,  it  must  be  remembered  that  a 
DRG  weight  is  a  measure  of  average 
resource  utilization  for  a  particular 
group  of  cases  relative  to  the  average  for 
all  cases.  Thus,  each  change  that  affects 
the  group  to  which  a  case  is  assigned 
affects  not  only  the  payment  for  the 


reassigned  case,  but  the  weight  for  all 
other  cases  in  both  the  prior  and  the 
new  group.  Through  annual 
recalibrations.  all  weights  are 
readjusted  to  reflect  all  reassignmenls. 
based  on  the  best  available  data. 
Through  this  process  some  changes  are 
offset  by  others.  The  interaction  is 
complex  and.  of  course,  differs  from 
year  to  year.  However,  the  end  result  is 
that  most  hospitals  will  receive  higher 
payments  for  some  cases  and  lower 
payments  for  others.  Thus,  we  view  it  as 
highly  unlikely  that  a  substantial 
number  of  hospitals  would  experience 
increases  or  decreases  of  revenues  of 
more  than  three  percent  solely  as  a 
result  of  these  changes  in  DRG 
classification. 

Hypothetically.  a  given  year's 
classification  changes  could  have  an 
effect  of  such  magnitude  on  some 
hospitals.  We  expect  that  most  of  these 
hospitals  will  have  a  high  proportion  of 
cases  falling  in  particular  strongly 
affected  DRGs.  In  such  instances,  we 
believe  that  improvements  to  the 
classification  system  tend  to  correct 
systematic  understatements  or 
overstatements  of  average  resource 
utilization.  In  the  first  case,  those 
hospitals  most  affected  would  be 
significantly  benefited.  In  the  latter  case, 
we  would  be  ending  an  inappropriate 
windfall.  In  either  case,  the  payment 
system  as  a  whole  will  more  closely 
match  payments  made  to  hospitals  for 
Medicare-covered  services  with  the 
level  of  resources  used  in  providing 
those  services. 

Ultimately,  we  believe  that  these 
finalized  changes  will  yield  DRG 
groupings  based  on  factors  that  better 
predict  resource  utilization  than  the 
current  factors.  These  refinements  will 
lead  to  better  classification  of  cases 
within  groups  (where  better  is  defined  in 
terms  of  predictive  power,  homogeneity 
within  groups,  and  differences  between 
groups),  which  in  turn  implies  better 
case  mix  measurement  and 
improvements  in  case  level  equity  (that 
is,  payment  of  cases  in  line  with  their 
relative  resource  intensity)  even  if  these 
changes  do  not  significantly  affect  the 
case  mix  indexes  of  many  hospitals. 
Thus,  we  see  these  refinements,  such  as 
eliminating  the  ege  over  69  criterion  and 
tailoring  the  CC  list  to  each  principal 
diagnosis,  as  necessary  first  steps 
towards  broader  refinements  (such  as 
introducing  severity  adjustments). 

For  these  reasons,  we  have 
determined,  and  the  Secretary  certifies, 


UM  I 


Federal  Register  /  Vol.  52.  No.  169  /  Tuesday.  S^:>pten-,ber  1.  1987   /  Notices 


3316c 


that  this  final  notice  is  not  likely  to  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  we  have  not  prepared  a  final 
regulatory  flexibility  analysis  for  this 
notice, 

(Sectionb  1102.  18:"1,  and  188t>(di(4)  of  the 
Stinal  Secuntv  Art  {A2  V  S.C,  1302.  1395hh, 
and  )i95ww(dj(4j)   42  CFR  412.10) 

:Catciiog  of  Federal  Domestic  Assistance 
Progrdm  No.  13.774,  Medicare  Supplementary 
Medical  Insurance) 

August  25, 1987. 
William  L.  Roper, 
Admnustrator,  Health  Care  Financing 

Administration. 

Approved:  August  26,  1987. 
Otis  R.  Bowen, 
Secretary 
[FR  Doc   e7-199«9  Filed  tt-27-fl7;  12:15  pmj 
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DEPARTMENT  CF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42CFRPart  412 

IBFRC-403-F! 

Capital  Paymt"*3  Under  ttie  Inpatient 
Hospital  Prospective  Payrr^ent  System 

agency:  Health  Cdre  Financing 
Aii'-inistration  jHCFAI.  IIHS. 
action:  Final  rule. 


summary:  We  are  amending  the 
Medicare  regulations  governing  the 
inpatient  hospital  prospective  payment 
system  lo  incorporate  capital  costs  into 
thot  -.ystem. 

EFFcCnVE  date:  I'his  final  ruin  is 

('ffr(.;'\e  on  Oct-;her  1.  lOtr 

FOR  FURTHER  INFORMATION  CONTACT: 

l.ind  1  \!.i^r;L'.  i  lOil  5h4-9.;;;i 
SUPPLfcMENTARY  INFORMATION: 

I.  Background 

In  this  final  rule,  we  are  clianging  the 
regulations  that  govern  the  way  in 
which  inpatient  hospital  capital  costs, 
not  including  payments  to  proprietary 
hospitals  for  a  return  on  equity  capital, 
will  be  treated  for  Medicare  payment 
purposes  effective  with  hospital  cost 
reporting  periods  beginning  on  or  after 
October  1, 1987.  Capital  costs  under 
Medicare  include  depreciation,  interest, 
taxes,  insurance  and  similar  expenses 
(defined  further  in  42  CFR  413.130)  for 
plant  and  fixed  equipment,  and  for 
moveable  equipment.  Affected 
regulations  are  located  in  42  CFR  Part 
412. 

Curiently.  inpatient  operating  costs 
are  the  only  costs  included  in  the 
prospective  payments  received  by 
hospitals  under  the  prospective  payment 
system  (§  412.2(c))  and  by  the  payment 
amounts  received  under  the  target  rate- 
of-increase  limits  by  hospitals  and 
dislini.t  part  units  of  hospitals  that  are 
excluded  from  the  prospective  payment 
system  (§  413.40).  Under  current 
Medicare  rules,  payment  for  capital 
costs  has  been  on  a  reasonable  cost 
basis  (§  413.5)  because,  under  section 
l«8ti(a  1(4)  of  the  Social  Security  Act  (the 
Act),  those  costs  have  been  specifically 
excluded  from  the  definition  of  inpatient 
operating  costs  both  for  hospitals 
subject  to  the  prospective  payment 
system  and  for  those  hospitals  and  units 
excluded  f.-'om  that  system. 

With  the  exception  of  sole  community 
hospitals,  this  final  rule  eliminates  this 
distinction  between  hospital  inpatient 
capital  and  inpatient  operating  costs  for 
Medicare  inpatient  hospital  services 
provided  by  hospitals  subject  to  the 


prospectiveipayment  system  for  cost 
reporting  periods  beginning  on  or  after 
October  1. 1987.  Under  section  lB8B(g)(3) 
of  the  Act.  as  amended  by  section 
9303(d)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1986  (Pub.  L.  99- 
509).  sole  community  hospitals  are 
exempt  from  the  inclusion  of  capital 
costs  in  operating  costs  of  inpatient 
hospital  services  through  their  cost 
reporting  periods  beginning  before 
October  1. 1890. 

On  May  19. 1987.  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
in  the  Federal  Register  (52  FR  18840)  to 
incorporate  the  capital  costs  of  hospitals 
subject  to  the  prospective  payment 
system  into  that  payment  system. 
Technical  corrections  to  the  NPRM  were 
published  09  June  11. 1987  (52  FR  22359). 
In  setting  forth  the  May  1987  NPRM,  we 
took  into  consideration  the  provisions  of 
section  9303  of  Pub.  L.  99-509.  enacted 
on  October  21,  1986.  which  amended 
section  1886(g)  of  the  Act.  As  amended, 
section  1888(g)(3)  of  the  Act  provides 
that  the  amount  of  Medicare  payments 
for  capital  costs  attributable  to  inpatient 
services  of  prospective  payment 
hospitals,  otherwise  determined  to  be 
reasonable,  be  reduced  by — 

•  Three  and  one-half  percent  for 
payments  attributable  to  portions  of  cost 
reporting  periods  occurring  during  FY 
1987:  j 

•  Seven  percent  for  payments 
attributable  to  portions  of  cost  reporting 
periods  or  discharges  (as  the  case  may 
be)  occurring  during  FY  1988:  and 

•  Ten  percent  for  payments 
attributable  to  portions  of  cost  reporting 
periods  or  discharges  (as  the  case  may 
be)  occurring  during  FY  1989. 

Section  188^g)(3)  of  the  Act  also 
provides  that,  in  any  inclusion  of  capital 
costs  into  the  prospective  payment 
system,  the  aggregate  Medicare  capital 
payments,  for  those  capital  costs 
attributable  to  portions  of  cost  reporting 
periods  occurring  during  Federal  fiscal 
years  (FYs)  1988  and  1989.  must  be 
neither  greater  nor  less  than  the 
aggregate  Medicare  capital  payments 
that  would  have  been  made,  taking  into 
account  the  reductions  mandated  under 
section  9303  of  Pub.  L.  99-509,  without 
such  inclusion  of  capital  costs  into  the 
prospective  payment  system. 

We  also  considered  the 
recommendations  of  the  Prospective 
Payment  Assessment  Commission 
(ProPAC).  made  under  the  authority  of 
section  1886(d)(4)(D)  of  the  Act. 
concerning  the  inclusion  of  capital  costs 
into  the  prospective  payment  system. 
Our  responses  to  ProPAC's 
recommendations  may  be  found  in  the 
May  1987  NPRM  at  52  FR  18853. 
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In  addition,  settion  9304  of  Pub.  L.  99- 
509  amended  section  1886(d)  of  the  Act 
(by  adding  paragraph  (d)(9))  to  provide 
for  inclusion  of  hospitals  in  Puerto  Rico 
under  the  prospective  payment  system 
effective  with  inpatient  hospital 
discharges  occurring  in  FY  1988.  We  are 
implementing  the  provisions  concerning 
hospitals  in  Puerto  Rico  in  a  separate 
final  rule.  (We  note  that  in  that 
document  we  established  a  new  Subpart 
K  to  Part  412  to  implement  those 
provisions.  In  the  May  1987  NPRM,  we 
proposed  to  add  §  412.214  to  Subpart  K 
to  implement  the  provision  for 
incorporating  capital  payments  into  the 
prospective  paynaent  system  for 
hospitals  in  Puerto  Rico.)  Section  9304  of 
Pub.  L.  99-509  also  revised  section 
1886(d)  of  the  Act  (by  addmg  section 
18e6(dii9)(D)(iii)J  to  authorize  the 
Secretary  to  make  exceptions  and 
adjustments  under  which  we  believe  a 
transition  period  and  other  refinements 
for  incorporating  capital  payments  into 
the  prospective  payment  system  could 
be  extended  to  hospitals  in  Puerto  Rico. 
(We  note  that  the  reductions  in  capital 
payments  for  FY  1988  and  FY  1989,  as 
provided  under  section  1886(g)(3)  of  the 
Act,  also  apply  to  hospitals  in  Puerto 
Rico.) 

In  the  May  1987  NPRJvl.  we  set  forth 
the  following  proposals: 

•  We  proposed  to  establish  national 
urban  and  rural  capital  rates  separately 
for  plant/fixed  equipment  and  for 
moveable  equipment  using  the  best  data 
currently  available,  that  is.  capital  costs 
for  cost  reporting  periods  beginning  in 
Federal  fiscal  year  (FY)  1984.  (Since  the 
Federal  capital  rates  are  calculated 
according  to  the  Federal  FY,  we 
proposed  to  update  the  national  capital 
rates  each  Federal  fiscal  year.) 

•  We  proposed  to  standardize  the 
capital  costs  for  differences  in  case  mix 
complexity,  indirect  medical  education, 
and  disproportionate  share  payments 
(and  for  moveable  capital  costs,  a  cost- 
of-living  adjustment  for  hospitals  in 
Alaska  and  Flaweii,  and  for  plant/fixed 
capital  costs,  an  area  construction  cost 
adjustment). 

•  We  stated  that  we  would  determine 
the  hospital-specific  portion  of  the 
capital  payment  on  the  basis  of  each 
hospital's  allowable  capital  costs  for 
plant  and  fixed  equipment  and  for 
moveable  equipment  in  each  year  of  the 
transition  periods  that  we  proposed  for 
each  classification  of  equipment. 

•  We  proposed  to  provide — 
— A  ten-year  transition  period  for 

incorporating  capital  payments  for 
plant  and  fixed  equipment:  and 
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— A  two-year  transition  period  for 
incorporating  capital  payments  for 
moveable  equipment. 

•  We  proposed  to  amend  the  existing 
payment  policy  for  outliers  (42  CFR  Part 
412.  Subpart  F).  which  is  authorized  by 
section  1886(d)(5)(A)  of  the  Act.  by 
adding  a  portion  of  the  Federal  capital 


payment  to  the  pool  set  aside  for  total 
outlier  payments.  We  proposed  that  the 
cost  outlier  policy  (§  412.84)  would  be 
based  on  inpatient  operating  costs 
including  capital,  and  that  we  would 
pay  cost  outliers  only  when  inpatient 
operating  costs  (including  capital)  for  a 
case  are  above  the  cost  outlier 
threshold. 


•  We  proposed  that  the  blending  of 
Federal  and  hospital-specific  portions  of 
the  capital  payment  for  plant  and  fixed 
equipment  during  the  transition  period 
would  be  weighted  heavily  toward  the 
hospital-specific  portion  in  the  earlier 
transition  years  as  follows: 


Plant  ar 

id  fixed 

Moveable  equipment 

1 

Cost  reporting  period  beginning  on  or  after 

Federal 
(percent) 

Hosprtal- 
specific 
(percent) 

Fiscal  year: 

1988 

5 
10 
15 
20 
25 
30 
40 
50 
65 
60 
100 

95 
90 
65 
60 
75 
70 
60 
50 
35 
20 
0 

33 

67 

100 

67 

1989 „ 

33 

1990 _ 

0 

1991 

1992 

1993 

1994 

1995 

1996 

1997 

1998 

•  We  stated  that  we  would  determine 
the  hospital-specific  portion  based  on 
Medicare's  share  of  total  allowable 
capital  costs  of  plant  and  fixed 
equipment,  and  Medicare's  share  of 
total  allowable  capital  costs  of 
moveable  equipment  (rolling  base) 
subject  to  the  applicable  blending 
percentages  in  each  year  of  the 
transition  for  each  hospital. 

•  Puerto  Rico  hospitals  would  be 
included  in  the  prospective  capital 
payment  process  in  accordance  with 
sections  1886(d)(9)  and  (gl(3)(A)  of  the 
Act. 

•  For  FYs  1988  and  1989.  we  proposed 
to  adjust  the  capital  payment  amounts 
(Federal  and  hospital-specific  portions) 
in  order  that  the  aggregate  capital 
payment  amounts  under  the  prospective 
payment  system  approximate  the 
aggregate  capital  payment  amounts  that 
would  have  been  made,  taking  into 
account  the  reductions  prescribed  under 
section  1886(g)(3)  of  the  Act.  on  a 
reasonable  cost  basis  during  FYs  1988 
and  1989. 

•  We  proposed  to  make  capital 
payments  to  new  hospitals  on  the  same 
basis  as  all  other  hospitals  subject  to  the 
prospective  payment  system,  using  the 
rolling  base  approach  and  the  applicable 
Federal/hospitabspecific  blend  for  the 
Federal  fiscal  year  in  which  the  hospital 
first  participates  in  the  Medicare 
program. 

•  We  proposed  to  exclude  sole 
community  hospitals  from  inclusion  of 


capital  into  the  prospective  payment 
system  for  cost  reporting  periods 
beginning  before  Ocotber  1,  1990.  in 
accordance  with  section  1886(g)(3)(C)(i) 
of  the  Act. 

•  We  stated  our  belief  that  the 
proposed  capital  payment  policy  would 
negate  the  need  for  a  further  distinct 
capital  exceptions  process. 

We  think  it  is  important  to  note  that, 
in  developing  the  capital  payment  policy 
described  in  the  May  1987  N'PRM.  we 
took  into  consideration  ProP.AC's  1986 
recommendations  concerning  capital 
payment  policy  and  numerous  public 
comments  on  the  June  3,  1986  N'PRM  (51 
FR  19970)  in  which  we  initially  proposed 
to  incorporate  capital  costs  into  the 
prospective  payment  system.  Based  on 
those  recommendations  and  comments, 
we  significantly  revised  the  original 
proposal,  published  in  the  June  1986 
NPRM,  in  the  following  ways  before 
publishing  the  May  1987  .N'PRM: 

•  We  separated  capital  costs  for 
plant/fixed  equipment  from  moveable 
equipment. 

•  We  extended  the  transition  period 
from  four  years  to  ten  years  for  plant/ 
fixed  equipment. 

•  We  elected  to  use  a  rolling  base 
rather  than  a  fixed  base  year  for 
hospital-specific  costs. 

•  We  elected  to  update  the 
standardized  average  capital  costs 
through  FY  1990  by  the  estimated  actual 
increase  in  capital  costs  per  case  rather 


than  the  overall  prospective  payment 
update  factor. 

In  response  to  comments  we  received 
on  the  June  3. 1986  and  May  19.  1987 
proposed  rules,  we  are  incorporating 
capital  costs  into  the  prospective 
payment  system  as  we  had  proposed  in 
the  May  19, 1987  .N'PRM  subject  to  the 
following  modifications  (which  are  more 
fully  discussed  in  section  II  of  the 
preamble  below); 

•  We  are  revising  the  length  aiid 
blend  of  the  transition  period  for 
incorporating  capital  costs  for  moveable 
equipment  into  the  prospective  payment 
system  pursuant  to  the  following 
schedule: 


Cost  reporting 
period  beginning 
on  or  after  fiscal 

year 


Moveable  equipment 


Federal 

(percent) 


Hospital- 
specific 
(percent) 


1988 

5 
10 
15 
20 
30 
50 
75 
100 

95 

1989 

90 

1990 

85 

1991 

80 

1992 

70 

1993 

50 

1994 

25 

1995 

0 

•  'We  will  make  additional  capital 
payments  to  hospitals  that  are 
financially  disadvantaged  during  the 
capital  payment  transition  period  by  the 
changeover  from  cost  reimbursement  to 


prospective  payments  for  capital.  Under 
this  provision,  an  exceptions  process  is 
established  pursuant  to  the  general 
authority  granted  to  the  Secretary  under 
suction  1886(d)(5)(C)(iii)  of  the  Act  to 
provide  for  exceptions  and  adjustments 
to  prospective  payment  amounts  as  is 
deemed  appropriate.  The  amounts  to  be 
paid  under  this  exception  process  will 
be  obtained  by  reducing  the  average 
standardized  capi'al  payment  rates  by 
five  percent  of  the  total  Federal  capital 
payments. 

The  criterion  we  apply  to  determine 
the  'eligibility  of  a  hospital  for  a  payment 
in  addition  to  its  prospective  capital 
payment  amount  is  whether  the  portions 
(for  plant/fixed  equipment  or  moveable 
equipment,  or  both]  of  a  hospital's 
actual,  allowable  inpatient  capital  costs 
not  paid  through  the  hospital-specific 
portions  (after  applying  the  mandated 
reductions  under  section  9303  of  Pub.  L 
99-509  of  seven  and  ten  percent  for  FYs 
198a  and  1989.  respectively),  are  175 
percent  or  more  than  the  total  of  the 
hospital's  Federal  capital  payments 
(excluding  payments  for  the  hospital- 
specific  portion)  for  that  period.  For  FYs 
1995-1997.  tne  exceptions  policy  will 
only  apply  to  plant/fixed  equipment 
since  moveable  equipment  will  be  paid 
based  on  100  percent  of  the  prospective 
moveable  equipment  rate 

The  amount  of  the  additional  capital 
payment  for  hospitals  meeting  the 
ehgitiility  criterion  will  be  equal  to  70 
percent  of  the  difference  between  175 
percent  of  the  hospital's  total  Federal 
capital  payments  (excluding  payments 
for  the  hospital-specific  portion)  during 
the  transition  period  and  its  portion  of 
the  actual  allowable  inpatient  capital 
cost  not  paid  through  the  hospital- 
specific  portion,  as  established  by  the 
cost  report  for  the  applicable  peiiod.  We 
note  that  the  Federal  capital  payments 
do  not  include  the  hospital-specific 
portion  of  a  hospital's  total  capital 
p.iyment.  A  five  percent  pool  has  been 
established  for  payment  of  the 
adjustment,  and  we  will  announce  prior 
to  October  1  of  each  year  of  the 
transition  any  changes  to  the  threshold 
level,  if  needed,  to  maintain  the  five 
percent  pool.  These  additional  capital 
payments  will  be  adjusted  retroactively 
for  each  cost  reporting  period  during  the 
transition  based  on  changes  in  each 
hospital's  actual,  allowable  inpatient 
capital  cost  as  determined  in  its  Notice 
of  .Amount  of  Program  Reimbursement 
under  cost  reimbursement  principles 
pursuant  to  section  1861(v)  of  the  Act 
and  implementing  regulations  at  42  CFR 
Part  413.  Subpart  G.  §§413.130  through 
413.154,  and  42  CTO  Part  412.  Subpart  D, 
§§  412.65  through  412.68 


We  are  providing,  below,  two 
examples  to  demonstrate  the  exception 
payment  process  for  a  hospital  that  is 
financially  disadvantaged  during  the 
transition  period  under  the  prospective 
capital  payment  system.  Example  1  is 
applicable  for  FY  1988.  a  transition  year 
in  which  the  blended  percentages  for 
plant/fixed  equipment  and  moveable 
equipment  are  the  same.  Example  2  is 
applicable  for  FY  1992,  a  transition  year 
in  which  the  blended  percentages  for 
plant/fixed  equipment  and  moveable 
equipment  are  different. 

Example  1 — Hospital  A  submits  its 
cost  report  for  FY  1988  to  its  fiscal 
intermediary  showing  the  following 
capital  data: 

•  Medicare  allowable  capital  cost  of 
$1,000,000  (S800.000  for  plant/fixed 
equipment  and  $200,000  for  moveable 
equipment). 

•  A  hospital-specific  portion  of 
Medicare  allowable  capital  cost  of 
$883,500  1(3800.000  X  .93  (reduction 
under  section  1886(g)(3))  X  .95  (hospital- 
specific  blend))  plus  ($200,000  X  .93  X 
.95)1. 

•  Total  capital  payments  received 
from  Medicare  during  the  fiscal  period 
of  $898,500  [{$883,500.  the  payment  for 
the  hospital-specific  portion)  plus 
($15,000,  the  amount  received  under 
prospective  capital  payment  rates  which 
includes  payments  for  plant/fixed 
equipment,  moveable  equipment, 
outliers,  indirect  medical  education  cost 
adjustment  and  disproportionate  share 
adjustment)]. 

Hospital  A  has  requested  additional 
payment  (an  exception)  for  capital  costs 
pursuant  to  $  412.68.  After  a  review  of 
the  data  submitted,  the  fiscal 
intermediary  has  determined  that 
Hospital  A  is  due  an  additional  $14,175 
pursuant  to  §  412.68.  The  fiscal 
intermediary  computed  the  $14,175 
based  on  the  following  steps: 

(1)  Medicare  capital  cost  not  paid  as 
part  of  the  hospital-specific  portion. 
Note  that  the  hospital-specific  portion  is 
95%  for  FY  1988. 

$1,000,000  X  ,63'  X  .05  =  $46,500 

(2)  Payments  received  under  the 
prospective  capital  payment  rates  times 
the  exception  threshold  pursuant  to 

§  412.68. 

$15,000  X  1.7S  =  $26,250 

(3)  Exception  amount  determined 
based  on  70%  of  the  difference  between 
steps  1  and  2. 

(S46.500  -  26.250)  X  .70  =  $14,175 

Example  2— Hospital  A  submits  its 
cost  report  for  FY  1992  to  its  fiscal 


'  Capital  reductions  for  FY  198S  under  section 
1886(g)(3)  of  the  Act. 


intermediary  showing  the  following 
capital  data: 

•  Medicare  allowable  capital  cost  of 
$1,000,000  ($800,000  for  plant/fixed 
equipment  and  S200.000  for  moveable 
equipment). 

•  A  hospital-specific  portion  of 
allowable  plant/fixed  equipment  of 
$600,000  ($800,000  times  75%  fixed 
hospital-specific  blend)  and  a  hospital- 
specific  portion  of  moveable  equipment 
of  $140,000  ($200,000  times  70% 
moveable  hospital-specific  blend). 

•  Total  capital  payments  received 
from  Medicare  during  the  fiscal  period 
of  $865,000  I ($740,000  for  the  hospital- 
specific  portion)  plus  ($125,000  for  the 
prospective  capital  payments  for  plant/ 
fixed  and  moveable  equipment)). 

Hospital  A  has  requested  an 
additional  payment  (an  exception)  for 
capital  costs  pursuant  to  §  412.68.  After 
a  review  of  the  data  submitted,  the 
fiscal  intermediary  has  determined  that 
the  hospital  is  due  additional  payments 
of  $28,875  pursuant  to  §  412.68.  The 
fiscal  intermediary  computed  the  $28,875 
based  on  the  following  steps: 

(1)  Medicare  plant/fixed  equipment 
cost  not  paid  as  part  of  the  hospital- 
specific  portion.  Note  that  the  hospital- 
specific  portion  is  75%  for  FY  1992;  25% 
is  not  paid. 

$800,000  X  .25  =  $200,000 

(2)  Medicare  moveable  equipment 
cost  not  paid  as  a  part  of  the  hospital- 
specific  portion.  Note  that  the  hospital- 
specific  portion  is  70%  for  FY  1992;  30% 
is  not  paid.  1 

$200,000  X  .30  -  $60.b00 

(3)  Total  Medicare  plant/fixed  and 
moveable  equipment  costs  not  paid  as 
part  of  the  hospital-specific  portion  in 
FY  1992.  Add  the  values  from  step  1  and 
step  2. 

$200,000  +  $60,000  ^$200,000 

(4)  Payments  received  under 
prospective  capital  payment  rates  for 
plant/fixed  and  moveable  equipment 
times  the  exceptions  threshold  pursuant 
to  §  412.68. 

$125,000  <  1.75  =5218,750 

(5)  Exception  amount  determined 
based  on  70%  of  the  difference  between 
step  3  and  step  4. 

(S2eO,000-S218.750)  X  .70  =  828.875 

Note:  Since  reductions  under  section 
1886(g)(3)  of  the  Act  do  not  extend  beyond  FY 
1989.  no  reduction  Is  reflected  in  this 
example.  Also,  the  FY  1988  thresholds  were 
used  in  this  example,  since  we  do  not  yet 
know  the  FY  1992  thresholds 

•  The  construction  cost  index  to  be 
applied  to  the  Federal  capital  rate  for 
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plant/fixed  equipment  in  Puerto  Rico  is 
1.000.  We  do  not  have  adequate  data  on 
which  to  base  a  Puerto  Rico-specific 
ratio  or  proxy.  We  do  not  beheve  any 
adjustment  relative  to  other  areas  would 
be  appropriate  at  this  time  since  the 
index  will  [ye  applied  only  to  the  25 
percent  national  portion  of  its  payment. 

n.  Comments  and  Responses 

A  total  of  100  sets  of  comments 
concerning  the  May  1987  proposed  nile 
were  received  timely.  The  commenters 
included  58  individual  hospitals,  ten 
hospital  systems  or  corporations.  10 
local  or  State  hospital  associations, 
three  individuals,  one  U.S.  Senator.  11 
national  health  care  assocaitions.  two 
Medicare  fiscal  intermediaries.  ProPAC. 
two  law  firms,  and  an  insurance 
company.  All  of  the  commenters  except 
for  ProPAC  voiced  opposition  to  the 
incorporation  of  capital  costs  into  the 
prospective  payment  system,  both  in 
general  (by  suggesting  for  example,  that 
further  study  of  the  subject  is  necessary 
and  requesting  that  we  delay  the 
incorporation)  and  with  respect  to 
specific  issues.  However,  some 
commenters  supported  specific 
provisions  of  the  NPRM.  such  as 
standurdization  for  indirect  medical 
education  and  the  capital  expenditure 
agreements  policy.  A  few  commenters, 
primary  hospital  associations,  generally 
endorsed  use  of  a  construction  index. 
Among  the  many  issues  addressed  in 
the  proposed  rule,  the  following  subjects 
received  the  majority  of  comments; 

•  Adequacy  of  payment  rates. 

•  Split  between  plant/fixed 
equipment  and  moveable  equipment. 

•  Construction  cost  index. 

•  L!pdate  factor. 

•  Urban  versus  rural  rates. 

•  Outliers. 

•  Exceptions  policy. 

The  contents  of  the  proposed  rule,  the 
public  comments,  and  our  responses  to 
the  comments  are  discussed  below. 

We  are  responding  to  two  general 
comments  here  rather  than  in  one  of  the 
more  issue-specific  areas  below. 

Comment:  The  overwhelming  majority 
of  commenters  opposed  incorporating 
capital  costs  into  the  prospective 
payment  system.  The  commenters 
asserted  the  following: 

•  The  payment  levels  were  grossly 
inadequate. 

•  Hospital  capital  cost  cycles  are — 
— Unevenly  distributed  over  time: 

— Composed  generally  of  fixed  costs; 

and 
— Not  amenable  to  substitution. 

Thus,  the  incorporation  of  capital  costs 
into  the  propective  payment  system 
would  result  in  significant  over-  and 
underpayments  (that  is.  a 


maldistribution  of  payments)  for  many 
hospitals  at  the  end/beginning  of  a 
capital  expenditure  cycle. 

•  The  capital  data  were  flawed  or 

inadequate. 

•  The  proposed  rule  did  not  account 
for  significant  reductions  in  occupancy 
rates  subsequent  to  FY  1984  (the  base 
year  for  establishing  the  Federal  capital 
rates). 

•  No  additional  savings  would  be 
generated  due  to  the  capital  reductions 
under  section  9303  of  Pub.  L.  99-509. 

•  Reasonable  cost  reimbursement 
rules  took  into  consideration  hospital 
capital  cost  cycles. 

Response:  We  acknowledge  that  in 
moving  to  an  average  pricing  system  to 
establish  payments  for  capital 
expenditures  for  inpatient  hospital 
services,  we  will  not  recognize  the 
individual  hospital  capita!  cycle 
experience  in  the  standardized  portion 
of  the  prospective  capital  payment,  and 
that  the  capital  rate  will  be  lower  than  a 
hospital's  capital  cost  per  case  in 
roughly  half  of  the  cases.  However,  we 
believe  these  problems  are  alleviated,  to 
some  extent,  by  the  pro\  isions  to  have 
an  extended  transition  period  during 
which  hospitals  will  receive  a  hospital- 
specific  portion  of  the  prospective 
capital  payment  based  on  their  actual 
allowable  capital  costs  and  the 
transition  blend,  which  is  heavily 
weighted  toward  the  hospital-specific 
portion  for  several  years.  We  believe 
that  those  hospitals  with  substantially 
higher  capital  costs  per  discharge  than 
the  Federal  portion  of  the  capital 
pa;,Tnent  will  have  adequate  time  under 
the  transition  period  to  adjust  their 
operations  and  financing  to  meet  the 
relatively  lower  payment  levels  by  the 
time  the  Federal  rate  becomes  a  major 
portion  of  their  capital  payment.  We  are 
also  making  changes  in  this  final  rule 
based  on  these  comments  to  aid 
hospitals  that  are  unable  to  adjust  their 
capital  expenditures  timely.  However, 
because  the  Federal  capital  payment  is 
based  on  industry-wide  averages,  we 
expect  that  the  capital  payment  for  most 
cases  will  be  appropriate  for  the 
majority  of  hospitals. 

While  specific  data  concerns  are 
addressed  below,  we  wish  to  point  out 
that  with  respect  to  setting  the  Federal 
capital  payment  rate,  the  most  recent, 
audited  cost  report  information 
available  to  us  was  used  to  set  the  rales. 
We  believe  those  data  are  valid  and 
reliable  since  they  are  based  on  the 
reports  of  the  nearly  complete  universe 
of  hospitals  subject  to  these  rules.  All  of 
the  actual  hospital  capital  costs  reported 
were  paid  for  on  that  basis  for  that 
period.  Thus,  we  do  not  believe  the  cost 
per  case  used  was  understated.  Further. 


since  actual  industry  inflation  rates 
(based  on  data  provided  by  the 
American  Hospital  Association)  were 
used  to  update  the  FY  1984  base  year 
costs  per  case  to  FY  1988  levels 
(modified  by  legislative  reductions 
imposed  for  FYs  1987  and  1988  under 
section  9303  of  Pub.  L.  99-509).  the 
Federal  rates  are  representative  of  the 
actual  national  cost  per  discharge  levels 
that  hospitals  can  expect  to  experience. 

With  respect  to  occupancy  rate 
declines  experienced  by  hospitals,  these 
declines  are  taken  into  account  in  the 
capital  cost  per  case  projections  that 
were  used  to  determine  the  FY  1988 
prospective  capita!  payment  rates.  Such 
changes  are  taken  into  consideration 
automatically  in  calculating  the 
projections,  since  we  allocate  the 
aggregate  of  costs  in  a  period  to 
Medicare's  share  of  costs  on  a  per 
admission  basis  for  each  such  period. 
Thus,  the  cost  per  case  inflation  rate 
from  year  to  year  is  dependent  on 
changes  in  discharges  due  to  occupancy 
level  changes. 

We  also  wish  to  clarify  that  this 
initiative  is  not  intrinsically  designed  to 
increase  Medicare  program  savings,  but 
rather  to  correct  the  lack  of  incentive  for 
controlling  capital  expenditures  under 
cost  reimbursement  rules.  Since  no 
substantive  alternative  to  continued  cost 
reimbursement  was  suggested  by 
commenters  on  either  of  the  capital 
payment  proposed  rules,  we  do  not 
believe  that  a  delay  in  implementing  this 
change  would  be  appropriate  in  light 
of— 

•  Current  Medicare  program 
objectives  to  make  hospitals  more 
efficient; 

•  The  recommendations  of  ProPAC; 
and 

•  The  discretionary  authority  granted 
to  the  Secretary  under  the  statute  on  this 
matter. 

Comment:  Many  commenters  pointed 
out  that  the  average  pricing  method  of 
making  capital  payments  would 
disadvantage  certain  categories  of 
hospitals  with  greater  than  average 
capital  costs  such  as — 

•  Tertiary  care  hospitals  which  place 
heavy  reliance  on  specialized, 
moveable,  diagnostic  and  care 
equipment; 

•  Teaching  hospitals  with  similar 
problems;  and 

•  Rural  hospitals,  which  maintain  that 
the  average  age  of  their  plants  and 
equipment  is  greater  than  urban 
hospitals  and  that  their  lower  rates  for 
capital  payments  will  exacerbate  the 
problems  they  believe  result  from 
operating  payment  rates  much  lower 
than  the  rates  for  urban  hospitals. 
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Further,  the  commenters  pointed  out 
thrit  the  impact  on  such  hospitals  due  to 
conformance  of  State  Medicaid  plans  to 
Medicare  capital  payment  rules  will 
accentuate  financial  results  of  this  major 
program  revision. 

Response:  We  believe  that  the 
average  pricing  method  for  capital 
payments  is  the  best  approach  to  use  for 
structuring  prospective  capital  payments 
for  hospitals.  Like  the  method  used  to 
establish  other  prospective  payment 
operating  rates,  this  method  does  not 
differentiate  between  hospitals  on  the 
basis  of  size  or  efficiency.  Since  section 
1886(dl  of  the  Act  provides  for  adjusting 
prospective  capital  payments  for  case- 
mix  complexity,  disproportionate  share, 
indirect  medical  education,  and  referral 
center  considerations,  capital  payment 
levels  for  those  categories  are  expected 
to  be  responsive  to  such  hospitals 
unique  capital  needs  in  the  same 
manner  as  prospective  payments  for 
other  inpatient  operating  costs. 

With  respect  to  rural  hospitals  in 
general,  we  point  out  elsewhere  in  this 
issue  of  the  Federal  Register  that  we  are 
required  to  compute  rates  under  the 
prospective  payment  system  on  the 
b.isis  of  urban  and  rural  averages, 
pursuant  to  sections  1886(d)(2)(D)  and 
(d|(3)(D)  of  the  Act.  All  data  available  to 
us  regarding  urban  and  rural  costs  for 
both  operating  and  capital  expenditures 
reflect  the  distinction  between  the  urban 
and  rural  rates  under  the  Medicare 
program.  On  that  basis,  we  do  not 
believe  that  the  capital  payment  rates 
vill  selectively  disadvantage  rural 
hospitals. 

We  do  not  expect  that  reimbursement 
changes  by  State  Medicaid  programs 
will  be  any  more  significant  than  the 
comparable  changes  resulting  from 
implementation  of  prospective  payments 
for  other  inpatient  hospital  operating 
costs  occurring  after  October  1,  1983  (the 
inception  of  the  prospective  payment 
system). 

A.  Adequacy  of  Payment  Amounts 
1.  Base-year  data 

We  proposed  to  use  inpatient  capital 
cost  data  from  FY  1984  Medicare  cost 
reports  (latest  available  audited  data)  in 
determining  the  Federal  capital  payment 
rates. 

Comment:  Several  commenters 
expressed  concern  about  the  adequacy 
of  the  data  used  to  establish  the  capital 
payment  rates.  They  cited  problems 
with  the  adequacy  and  accuracy  of  the 
cost  report  data  used  to  calculate  the 
capital  rates  including — 

•  Accurate  classification  of  capital 
costs; 


•  Inadequate  data  base  for  all 
hospitals  and  units; 

•  Missing  and  erroneous  data  entries; 

•  Lack  of  a  complete  description  of 
computation  methods;  and 

•  Unsettled  cost  reports  for  the  base 
year. 

Response:  As  we  noted  above,  we  are 
using  the  mo3t  recent  audited  data 
available  from  a  statistically  reliable 
volume  of  hospitals  to  determine  the 
Federal  capital  payment  rates.  That  data 
source  is  the  set  of  Federal  FY  1984 
hospital  cost  reports  as  received, 
audited  and  submitted  by  Medicare 
fiscal  intermediaries  through  our 
Hospital  Cost  Report  Information 
System  (HCRIS).  More  than  90  percent 
of  all  hospital  cost  reports  form  the 
basis  for  this  data  base  which  is  used  to 
set  the  prospective  capital  payment 
rates.  This  level  of  response  permits  us 
to  conduct  a  statistically  reliable 
analysis  using  HCRIS.  Also,  the  data 
used  were  provided  by  hospitals  that 
were  reimbursed  for  their  capital  costs 
on  the  basis  of  the  cost  report 
information  they  furnished,  and  we. 
therefore,  have  every  expectation  that 
the  same  information  is  a  valid  basis  on 
which  to  establish  the  average  capital 
cost  per  discharge  under  this  final  rule. 
Although  some  cost  reports  for  the 
period  are  not  settled,  all  were  received, 
and  the  vast  majority  audited  by  the 
fiscal  intermediaries. 

We  agree  that  insufficient  data  were 
available  at  the  time  the  May  1987 
NPRM  was  issued  that  would  support 
the  separation  of  directly  assigned 
capital  costs  into  its  various  component 
costs.  However,  we  did  conduct  a 
survey  of  a  sample  group  of  hospitals 
and  obtained  these  component  costs. 
The  final  rule  includes  those  data  which 
permit  the  analysis  of  the  fixed/ 
moveable  split  of  directly  assigned 
capital  costs  as  described  in  the 
response  below  regarding  this 
separation.  Thus,  we  believe  that  the 
data  and  procedures  we  used  to 
calculate  the  prospective  capital 
payment  rates  are  adequate  and 
accurate.        I 

2.  Updating 

We  proposed  to  update  hospitals'  FY 
1984  costs  per  case  through  FY  1987  by 
the  estimated  actual  increase  in  capital 
costs  per  case  for  purposes  of 
establishing  the  rates.  We  stated  we 
would  also  update  costs  for  FYs  1988 
and  1989.  subject  to  the  reductions 
under  section  1886(g)(3)  of  the  Act, 
under  reasonable  cost  principles.  For  FY 
1990  onward,  the  update  provisions 
under  section  1886  (b)(3)(B)  and  (e)(4)  of 
the  Act  will  be  applied  to  the  capital 


rates  as  to  all  other  inpatient  hospital 
operating  rates. 

Comment:  Many  commen.ers 
expressed  their  confusion  and 
apprehension  about  the  update  factors 
and  the  mechanism  for  prospective 
capital  payments.  They  cited  a  lack  of 
information  in  the  proposed  rule 
regarding  the  factors  used  to  trend 
forward  the  FY  1984  base  year  cost  per 
case  to  the  first  transition  year  (FY 
1988).  The  commenters  said  that  there  is 
no  indication  of  whether  or  how  the 
prospective  payment  update  factor  will 
be  adjusted  to  ensure  that  capital  cost 
changes  are  properly  reflected  in  future 
updates.  The  commenters  also  cited  the 
need  to  disclose  how  the  capital  market 
basket  will  be  constructed  and  applied, 
considering  such  factors  as  the  volatility 
of  interest  rates,  moving  averages  for 
the  useful  life  of  assets,  new  technology, 
and  other  factors.  They  were  concerned 
that  updates  in  the  future  will  be  used  to 
cut  back  Medicare  expenditures, 
ignoring  the  long  range  impact  on 
hospitals  and,  thus,  violating  the 
requirements  of  Executive  Order  12291 
regarding  disclosure  of  the  long  range 
impact  in  rulemaking. 

One  commenter  stated  that  the  update 
for  capital  payment  rates  should  be 
established  independent  of  the  update 
for  other  prospective  payment  system 
operating  rates  during  the  transition 
period.  Several  commenters  also  stated 
that  the  infiation  of  the  cost  per  case 
from  FY  1984  to  FY  1988  does  not 
properly  recognize  technological 
changes  and  occupancy  rate  changes. 
Finally,  one  commenter  suggested  that 
the  capital  payment  reductions 
contained  in  section  9303  of  Pub.  L.  99- 
509  should  not  be  continued  in  the  base 
to  which  update  factors  are  applied  after 
Federal  FY  1989,  and  that  the  final  rule 
on  prospective  capital  payments  should 
address  this  matter  specifically. 

Response:  We  agree  that  we  neglected 
to  indicate  the  amounts  and  source  of 
update  factors  used  to  trend  the  average 
cost  per  discharge  in  the  capital 
payment  standardized  rate  base  year 
(FY  1984)  through  the  first  two  transition 
years,  which  are  required  to  be  budget 
neutral  under  section  9303  of  Pub.  L.  99- 
509  (FYs  1988  and  1989).  The  amounts 
used  were  the  estimates  of  actual 
industry-wide  capital  expenditure 
increases  based  on  the  American 
Hospital  Association  panel  survey  data 
and  converted  to  a  per  admission  basis. 
The  update  factors  for  each  year  are: 

FY  1985—17.29  percent 

FY  1986—10.86  percent 

FY  1987—7.06  percent 

FY  1988 — 6.83  percent 

FY  1989—5.86  percent 
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However,  we  believe  that  the  budget 
neutrality  requirement  methodology  and 
its  impact  on  the  calculation  of  updates 
for  FYs  1988  and  1989  wt  re  thoroughly 
explained.  Of  course,  that  requirement, 
along  with  adjustm.enls  required  to 
standardize  the  Federal  rates,  appears 
to  reduce  the  average  increase  for 
inflation  over  this  period  as  noted  by 
several  commenters.  Nonetheless,  no 
other  action  or  adjustment  to  the  rates 
was  made  to  reduce  them  or  to  increase 
program  savings.  Further,  the  update  to 
the  rates  between  the  base  year  (FY 
1984)  and  FY  1988  takes  into  account 
hospital  practice  patterns  and  effective 
technologies.  Thus,  the  resulting  rates 
reflect  our  best  estimate  of  the  Medicare 
inpatient  capital  payments  that  would 
be  made  in  FY  1988  subject  to  the  per 
case  reductions  require  d  under  section 
9303  of  Pub.  L  99-509.  We  will  revise  the 
hospital  market  basket  to  reflect  capital 
items  and  services,  as  discussed  below. 
Therefore,  updates  to  the  Federal  (Capital 
payments  made  after  FY  1989  will  be 
included  in  the  overall  update  to  the 
prospective  payment  system  in  order  to 
fully  integrate  capital  payments  into  the 
prospective  payment  system. 

With  respect  to  the  concern  for  the 
reduction  (pursuant  to  section  1886|g|(3) 
of  the  Act.  as  added  by  section  9303  of 
Pub.  L.  9^509)  in  the  base  used  to  set 
capital  payment  rates  after  FY  1989.  we 
believe  that  we  have  no  discretion  but 
to  use  the  allowable  cost  base,  as 
reduced  under  section  lB86(g)(3)  of  the 
Act,  in  trendmg  forward  the  base  year 
amounts  in  setting  the  prospective 
capital  rates.  Since  the  years  in  question 
(FYs  1987  th.^-ough  1989)  are  subject  to 
statutorily  mandated  reductions,  those 
amounts  must  be  used  as  the  basis  for 
capital  payment  rate  setting  in  the  same 
manner  as  the  rate  of  increase  limits, 
established  under  section  1886(b)  of  the 
Act,  were  incorporated  for  other 
inpatient  operating  costs  in  setting  the 
initial  prospective  payment  system 
rates. 

3.  Urban  Versus  Rural  Payments 

We  proposed  to  compute  average 
standardized  rates  for  plant/fixed 
equipment  and  moveable  equipment,  for 
all  urban  hospitals  and  for  all  rural 
hospitals  in  the  United  States  and  the 
District  of  Columbia,  and  for  urban  and 
rural  hospitals  in  Puerto  Rico  The 
national  urban  and  rural  averages 
would  be  discharge  weighted  in  the 
same  m.anner  as  other  prospective 
payment  rates. 

We  refer  the  reader  to  the  general 
comments  and  responses  discussed 
above. 


B.  Standardizations 
1  Construction  Costs 

We  proposed  to  standardize  plant/ 
fixed  equipment  capital  costs  for  area 
construction  costs  using  the  Dodge/Data 
Resources,  Incorporated  (DRI) 
Construction  Potentials  database  as  the 
source  for  developing  a  construction 
costs  index.  We  still  believe  that  capital 
payments  should  vary  geographically  by 
construction  costs. 

Comment:  Many  commenters  pointed 
out  specific  locations  in  which  the 
construction  cost  index  varies 
significantly  across  geographic 
boundaries,  and  stated  they  did  not  see 
why  such  variations  should  occur. 

Response:  There  are  a  number  of 
reasons  why  the  construction  cost  index 
varies  across  local  geographic 
boundaries,  such  as  differences  in  the 
wage  rates  of  construction  workers  or 
differences  in  the  cost  of  materials  used 
in  construction.  We  expect  local 
variations  in  the  cost  of  construction 
because  of  the  degree  of  competition  (or 
lack  thereof)  between  construction 
companies  and  the  general  economic 
conditions  of  an  area. 

As  explained  in  the  NPRM.  there  was 
considerable  year  to  year  variation  in 
the  relative  cost  of  construction  in  many 
metropolitan  statistical  areas  (MSAs)/ 
.New  F^ngland  County  metropolitan  areas 
(NECMAs).  We  believe  it  was  important 
to  average  over  an  extended  period  (15 
years)  to  smooth  these  fluctuations.  By 
averaging  over  15  years,  the  total 
volume  of  construction  used  to  compute 
the  index  for  each  MSA/NECMA  is 
increased,  which  helps  prevent  a  single 
very  expensive,  low  volume  project  from 
unduly  influencing  the  index  for  an 
MSA/NECMA.  If  the  cost  of 
construction  in  an  area  has  changed 
significantly  relative  to  the  national 
average  during  the  past  15  years,  it  is 
possible  this  longer  averaging  period 
could  cause  an  MSA/NECMA  with  the 
majority  of  the  construction  in  its  index 
in  the  past  few  years  to  have  a  different 
index  than  an  adjacent  area  with  little 
recent  construction  to  influence  its 
index.  Even  though  the  averaging 
technique  may  create  a  few  boundary 
problems,  we  believe  it  is  important  to 
have  a  construction  cost  index  that  does 
not  have  wide  fluctuations  o\  er  short 
periods  of  time  Therefore,  we  believe 
this  approach  and  the  data  for 
establishing  the  index  are  the  best 
available  way  to  m.easure  geographic 
variation  in  hospital  construction  cost. 
We  will  continue  to  refine  this  index  to 
measure  local  variation  more  precisely. 

Comment:  Several  commenters 
provided  specific  local  construction  or 
cost  of  living  data  thdt  they  believe 


showed  the  construction  cost  index  did 
not  sufficiently  compensate  their  area, 
relative  to  adjacent  areas.  Several 
suggested  either  the  data  must  be 
flawed,  or  HCFA's  manipulation  of  the 
data  was  incorrect. 

Response:  Data  for  this  index  were 
chocen  from  among  a  number  of 
alternatives,  as  discussed  in  the  May 
1987  NPRM.  because  we  believed  it  to 
be  the  best  overall  source  for  developing 
a  prospective  payment  construction  cost 
index  (52  FR  18646).  In  some  areas  it 
may  be  possible  to  cite  specific  local 
data,  such  as  wages  for  construction 
workers  typically  employed  in  hospital 
construction,  which  would  appear  to 
indicate  the  indices  in  adjacent  areas 
should  not  vary.  However,  as  we  stated 
in  the  NPRM.  there  are  significant 
fluctuations  in  the  yearly  construction 
coit  data.  Because  of  these  fluctuations, 
we  do  not  believe  that  a  reliable  index 
can  be  developed  from  one  year  of  data, 
nor  could  we  make  appropriate 
comparisons  from  one  year  of  data.  We 
have  not  found  evidence  to  suggest  an 
index  computed  from  an  alternate  data 
source  would  be  more  accurate 
nationally  than  the  current  index.  We  do 
not  believe  the  data  are  flawed  or  that 
our  methods  for  computing  the  index  are 
inappropriate  or  incorrect. 

Comment:  A  number  of  commenters 
stated  that  the  construction  cost  index  is 
invalid  because  it  is  based  on  data  that 
include  the  construction  costs  of 
schools,  libraries,  churches,  and  other 
public  buildings  that  do  not  reflect  the 
higher  and  very  different  construction 
costs  incurred  in  hospital  construction. 
The  increased  costs  associated  with 
hospital  construction  (such  as.  the 
heavy-duty  electrical  system  or  built-in 
gas  systems)  generally  arise  from  the 
life  and  safety  standards  required  for 
haspital  care.  One  commenter  noted 
that,  in  particular,  for  those  areas  in 
which  there  are  sufficient  hospital 
construction  cost  data,  the  construction 
cost  index  should  not  include 
nonhospital  construction  costs. 

Response:  The  construction  cost  index 
measures  the  relative  costs  of 
construction  in  an  area,  not  the  absolute 
costs.  We  believe  that  the  types  of 
construction  (hospital  and  nonhospital) 
used  to  compute  the  construction  cost 
index  represent  the  same  market  for 
contractors  as  hospitals,  and  vary  in 
construction  costs  in  a  manner  similar  to 
hospitals.  As  stated  in  the  NPRM.  we 
found  using  hospital-specific  data 
results  in  a  number  of  MS.A  areas 
having  five  or  less  years  of  data  to 
average  during  the  past  15  years.  An 
index  computed  using  hospital  specific 
data  from  DRI  has  a  31  percent  larger 
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slandsrd  deviation  and  a  38  percent 

wider  range.  Based  on  these  results,  we 
dn  not  believe  an  MSA  level  index 
t)<ised  un  hospital  only  construction 
would  be  a  better  indicator  of 
geographic  variation  in  hospital 
construction  cost  than  the  index  given  in 
the  NPRM.  However,  in  the  future,  we 
m.iv  phase  out  nonhospital  construction 
as  we  obtain  more  data. 

Cunmwnt:  Many  commenters 
suggested  that  an  index  based  on 
historical  average  construction  costs  is 
inappropriate  because  it  fails  to  account 
for  where  a  hospital  is  in  its 
construction/depreciation  cycle. 

Response:  We  disagree  with  the 
commenters.  The  purpose  of  the 
construction  cost  index  is  to  measure 
differences  in  the  costs  of  construction 
among  geographic  areas.  The  index  is 
not  intended  to  adjust  for  differences  in 
the  construction/depreciation  cycle 
(age)  of  a  hospital's  fixed  capital. 

Comment:  Several  commenters 
suggested  that  the  construction  cost 
index  should  be  based  on  replacement 
capital  costs  rather  than  historical 
capital  costs  because  use  of  historical 
capital  costs  fails  to  account  for  the 
financial  position  of  a  hospital  in  its 
construction/depreciation  cycle.  In 
addition,  the  construction  cost  index 
should  account  for  the  higher  capital 
construction  costs  associated  with  new 
technology. 

Rtspop.se:  Historical  construction  cost 
data  are  used  because  we  believe  they 
are  the  best  data  available  to  measure 
the  geographic  variation  in  construction 
cost.  Since  we  do  not  have  a  reliable 
way  for  projecting  replacement 
construction  cost,  we  are  unable  to 
est.ibiish  an  index  based  on 
replacement  capital  cost.  However, 
since  we  use  a  15  year  average  to 
determine  each  MSAs/.NECMA's 
construction  index,  future  replacement 
costs,  which  include  new  technologies. 
will  be  represented  in  the  construction 
cost  index  in  future  updates. 

Coiv.nient:  Several  commenters 
suggesled  that  the  construction  cost 
index  should  be  computed  from  hospital 
specific  data  for  those  areas  that  had  a 
large  volume  of  hospital  construction 
activity,  and  an  alternative  approach 
should  be  developed  for  those  areas  in 
which  sufficient  hospital-specific  data 
do  not  exist.  One  approach  would  be  to 
use  the  hospital-specific  index  of  a 
Similar  geographic  area.  Another 
suggestion  was  to  conduct  a  survey  of 
general  contractors  in  those  areas  for 
which  additional  data  were  needed  to 
estimate  local  hospital  construction 
costs. 

Response:  In  developing  the 
construction  cost  index,  we  considered 


a  composite  index  based  on  hospital 
only  data  for  those  areas  that  exceeded 
a  certain  threshold  of  hospital 
construction,  with  an  alternative 
supplemental  data  source  for  those 
areas  in  which  there  was  insufficient 
hospital  construction  to  develop  a 
reliable  index.  A  preliminary  analysis  of 
our  data  suggested  the  areas  with 
sufficient  hospital  data  to  develop  a 
reliable  index  would  be  the  50  or  so 
largest  MSAs,  and  many  State  rural 
areas.  However,  we  were  concerned 
that  developing  an  alternative  data 
source  for  the  remaining  perhaps  two- 
thirds  of  the  areas  could  bias  the  index. 
We  therefore  decided  not  to  use  this 
approach  but  to  use  a  construction  cost 
index  in  which  all  areas  of  the  country 
are  treated  in  exactly  the  same  manner. 

Comment:  One  commenter  suggested 
that  construction  costs  do  not  vary  as 
much  at  the  MSA  level  as  the 
construction  cost  index  indicates,  and  a 
regional  index  would  be  more 
appropriate. 

Response:  We  acknowledge  that 
whenever  geographic  boundaries  are 
established,  boundary  problems  may 
occur.  We  recognize  that  a  regional 
construction  cost  index  would  reduce 
the  number  of  boundaries:  however, 
such  an  index  would  not  recognize  local 
variations  in  construction  costs.  Thus, 
we  believe  that  an  index  based  on  the 
MSA/NECMA  level  is  the  most 
appropriate  measure  of  fixed  capital 
cost  variation. 

Comment:  Several  commenters  stated 
that  the  construction  cost  index  is 
biased  toward  urban  hospitals,  even 
though  rural  hospitals  typically  use 
contractors  from  urban  areas  who 
charge  the  same  or  more  (because  of 
transportation  costs)  for  rural 
construction  as  for  urban. 

Response:  We  believe  that  a  portion 
of  the  difference  in  construction  costs 
between  regional  and  urban  areas 
results  from  the  nature  of  urban 
construction,  which  tends  to  be  more 
vertical  (that  is,  taller  buildings)  than  in 
rural  areas  because  of  the  higher 
premium  on  space.  In  addition,  the 
unweighted  average  difference  between 
the  construction  cost  indices  for  urban 
and  rural  areas  is  not  large,  with  the 
average  for  all  urban  areas  being  1.008, 
and  .948  for  all  rural  areas.  This  point  is 
further  exemplified  by  the  construction 
cost  indices  for  the  western  mountain 
States,  in  which  rural  transportation 
costs  .jre  probably  quite  significant.  For 
these  States,  the  unweighted  average 
urban  index  is  .928,  while  the  average 
rural  index  is  .934. 

Comment:  Two  commenters  alleged 
that  because  tlie  construction  cost  index 
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has  an  overall  east  coast  and 
metropolitan  bias,  it  is  inappropriate. 

Response:  We  agree  that  the 
construction  cost  index  tends  to  be 
higher  in  the  eastern  part  of  the  country 
than  in  the  western  part  of  the  country, 
but  we  do  not  believe  there  is  any 
systematic  bias  in  the  data.  Both  the 
hospital  specific  data  and  the  data  for 
other  institutional  construction  included 
in  the  index  separately  exhibit  this 
tendency,  and  we  believe  they  are 
measuring  appropriate  construction  cost 
differences  in  different  regions  of  the 
country. 

Comment:  In  response  to  our  request 
in  the  NPRM  for  information  and 
suggestions  on  how  to  establish  a 
construction  cost  index  for  Puerto  Rico, 
one  commenter  suggested  direct 
collection  of  construction  cost  records 
and  information  from  Puerto  Rico 
hospitals.  i 

Response:  Prior  to  publication  of  the 
NPRM,  we  initiated  telephone  and 
written  requests  to  obtain  such  hospital 
specific  data  from  Puerto  Rico,  but  have 
not  yet  received  any  data  that  could  be 
used  to  develop  a  construction  cost 
index  for  Puerto  Rico.  Because  of  our 
lack  of  Puerto  Rico-specific  data,  and 
our  analysis  of  the  several  proxies  for 
Puerto  Rico  that  we  mentioned  in  the 
NPRM,  we  do  not  believe  that  we  have 
sufficient  information  at  this  time  to 
determine  an  appropriate  index  for 
Puerto  Rico.  We  therefore  have  decided 
to  use  an  index  of  1.000,  until  a  more 
appropriate  index  can  be  developed. 
This  index  is  applied  only  to  the  25 
percent  portion  of  Puerto  Rico's  Federal 
capital  payment  rates,  which  is  based 
on  the  national  Federal  capital  payment 
rates.  The  Puerto  Rico-specific  capital 
rates  are  not  subject  to  this  index. 

Comment-  One  commenter  suggested 
that  the  construction  cost  index  is  being 
improperly  applied  to  all  fixed  capital 
costs  (which  mclude  depreciation, 
lease/rental,  interest,  insurance  and 
taxes),  while  it  should  be  applied  only  to 
depreciation.  Another  commenter 
suggested  that  the  index  should  take 
into  consideration  "soft"  construction 
costs  (that  is,  architect's  fees,  legal  fees, 
accounting  fees,  finance  costs  during  the 
construction  period,  and  development 
overhead  costs),  which  the  commenter 
estimated  to  represent  between  15  and 
35  percent  of  total  construction  cost. 

Response:  Although  the  construction 
cost  index  only  measures  specifically 
the  cost  of  constructing  a  fixed  asset,  we 
believe  that,  in  general,  the  interest 
resulting  from  a  hospital's  debt  along 
with  insurance  and  tax  costs  vary  in 
direct  proportion  to  the  cost  of  the  fixed 
asset  constructed.  We  also  believe  the 


Federal  Register  /  Vol.  52.  No.  169  /  Tuesday.  September  1.  1987  /  Rules  and  Regulations       33175 


geographic  variation  in  construction 
costs  represented  by  the  index  is  a 
reasonable  proxy  for  geographic 
variation  in  the  soft  construction  costs 
alluded  to  by  the  second  commenter. 
Thus,  we  believe  it  is  appropriate  to 
apply  the  construction  cost  index  to  all 
of  the  fixed  capital  costs  referenced  by 
the  commentcrs. 

Comment:  One  commenter  stated  that 
because  the  construction  cost  index 
does  not  take  into  account  inflation, 
many  hospitals  located  in  the  same 
geographic  area  to  which  the  same 
index  is  applied,  will  either  be 
undercompensated  or  overcompensated 
for  their  capital  construction  costs 
depending  on  the  year  in  which  they 
incurred  their  construction  costs. 

Response:  The  construction  cost  index 
was  designed  to  measure  the  relative 
differences  in  the  costs  of  construction 
between  geographic  areas  for  assets 
purchased  in  the  same  year.  The  index, 
which  is  based  on  a  15  year  average,  is 
calculated  in  such  a  way  as  to  remove 
the  effects  of  construction  cost  inflation 
over  time.  Since  the  index  is  not 
dependent  on  the  age  of  the  asset,  it 
does  not  result  in  undercompensation  or 
overcompensation  to  hospitals  that  have 
different  fixed  asset  age  values. 

Comment:  Several  commenters 
requested  that  the  construction  index 
should  be  updated  on  an  annual  basis  to 
reflect  actual  construction  costs. 

Response:  We  agree  that  the 
construction  cost  index  should  be 
reviewed  on  an  annual  basis,  and  we 
will  update  the  published  values  of  the 
index  as  appropriate. 

Comment:  One  commenter 
recommended  using  cost  report  data  to 
develop  a  construction  cost  index. 

Response:  While  cost  report  data  are 
a  basis  upon  which  an  index  could  be 
developed,  it  would  be  necessary  to 
have  several  years  of  reliable  data  to 
smooth  out  yearly  fluctuations. 
Currently,  we  do  not  have  the  necessary 
cost  report  data  to  perform  the 
appropriate  analyses  for  determining 
whether  a  geographically  adjusted 
construction  cost  index  could  be 
developed  from  cost  report  data.  Also,  it 
would  be  difficult  to  establish  a  common 
unit  for  measuring  relative  cost,  since 
depreciation  per  square  foot  would  need 
to  be  standardized  by  the  age  of  the 
asset  being  depreciated. 

Comment:  One  commenter  suggested 
that  because  many  of  the  reported 
values  were  excluded  from  the 
construction  cost  index  calculations,  it 
might  be  flawed. 

Response:  Out  of  365  MSA/NECMA 
and  State  rural  areas,  each  with  15  years 
of  data,  15  of  the  (365  x  15)  data  "cells" 
were  excluded  as  outliers.  This  results 


in  less  than  .28  percent  of  the  data  being 
excluded  in  calculating  the  index,  which 
we  believe  is  not  significant.  Further,  we 
believe  it  is  appropriate  to  exclude  this 
small  number  of  outliers  from  the 
construction  cost  index. 

Comment:  Two  commenters  requested 
that  an  appeals  process  be  established 
for  hospitals  to  request  reconsideration 
of  their  assigned  construction  cost  index 
values. 

Response:  Because  of  the  complex 
multi-year  formula  we  used  to  establish 
the  national  hospital  construction  cost 
index  for  365  MSAs/N'ECM\s,  we  do 
not  believe  tha'  an  appeals  process 
would  be  the  most  appropriate 
mechanism  for  addressing  construction 
cost  values  that  hospitals  believe  are 
aberrant.  If  hospitals  have  problems 
with  their  construction  cost  index  value, 
we  encourage  them  to  submit  data  or  an 
alternative  methodology  that  they 
believe  will  improve  the  national 
construction  cost  index. 

Comment:  One  commenter  stated  that 
central  city  construction  costs  were 
considerably  higher  than  suburban 
construction  costs,  and  that  the 
construction  cost  index  should  address 
those  cost  differences. 

Response:  To  develop  an  index  that 
distinguishes  between  central  cities  and 
suburban  ring  areas  within  an  MSA/ 
NECMA.  it  would  be  necessary  to 
develop  geographic  definitions  to 
properly  distinguish  between  central 
cities  and  suburban  ring  areas.  We  are 
not  aware  of  a  way  to  make  such 
distinctions  uniformly,  but  would 
consider  use  of  such  definitions  if  they 
become  available  in  the  future. 

Comment:  Tw-o  commenters 
questioned  the  disparity  between  their 
area  wage  index  values  and  their 
construction  cost  index  values  in  light  of 
the  fact  that  labor  constitutes  60  percent 
of  construction  costs. 

Response:  While  there  is  a  positive 
correlation  bptween  the  index  for 
construction  costs  and  the  index  for 
average  wages  of  hospital  workers,  the 
correlation  is  not  high.  There  are  a 
number  of  factors  that  could  cause  the 
construction  cost  index  to  vary 
geographically  from  the  wage  index, 
including  weather,  terrain,  and  cost  and 
proximity  of  building  materials.  Finally, 
the  construction  cost  index  is  a 
multiyear  average  index,  while  the  wage 
index  is  based  on  a  single  year  of  data. 
In  view  of  these  factors,  we  do  not 
believe  that  an  implication  arises  that 
the  construction  cost  index  is  incorrect 
if  it  is  not  similar  to  the  wage  index. 

2.  Indirect  medical  education 

We  proposed  to  standardize  capital 
plant/fixed  equipment  and  moveable 


equipment  costs  for  indirect  medical 
education,  case  mix,  disproportionate 
share  of  low-income  patients,  and  other 
factors. 

Comment:  The  majority  of  comments 
received  about  our  request  for 
evaluation  of  whether  to  standardize  the 
prospective  capital  payment  rates  for 
indirect  medical  education  and 
disproportionate  share  of  low-income 
patients  were  in  favor  of  such 
adjustments  to  the  rates.  Several 
commenters  objected  to  standardization 
for  these  items  observing  that  if  is  not 
clearly  established  by  studies  that 
capital  costs  are  affected  in  the  same 
manner  that  operating  costs  would  be  in 
these  situations.  In  addition, 
commenters  also  expressed  concern 
whether  case  mix  should  be  used  to 
standardize  costs  due  to  the  methods 
used  to  allocate  capital  costs  to  various 
portions  and  departments  of  hospitals 
(square  foot  basis  rather  than 
department  of  major  use),  which 
allegedly  distorts  the  resulting 
diagnosis-related  group  (DRG)  weights. 
and,  thereby,  the  case  mix,  with  respect 
to  capital  item  use  intensity. 

Response:  The  few  comments  we 
received  that  objected  to 
standardization  of  the  Federal  rates  for 
disproportionate  share  of  low-income 
patients,  indirect  medical  education,  and 
other  factors,  were  usually  related  to  the 
fact  that  such  standardization  reduces 
the  capital  rates  somewhat.  However, 
we  believe  that  this  redistribution  of 
payments  is  required  under  the  statute 
since  the  removal  of  any  statutory 
distinction  between  inpatient  capital 
and  other  inpatient  operating  costs 
subjects  all  rates  computed  under  the 
prospective  payment  system  to  the  same 
standardization  requirements. 

With  respect  to  the  appropriateness  of 
standardization  by  case  mix  in  the 
capital  payment  calculation,  we  believe 
that  standardization  is  required  by 
section  1886(d){2)(C)(iii)  of  the  Act,  and 
application  of  the  DRG  weight  by 
section  1886(d)(2)(G)(ii)(Il)  of  the  Act. 

We  also  believe  that  by  using  the 
charge  data  to  recalibrate  the  DRG 
weights,  as  described  in  the  September 
3,  1985  final  rule  (50  FR  35722).  capital 
costs  are  reasonably  represented  in  the 
relative  weights  used  to  compute  the 
Federal  capital  payment  amounts. 
Furthermore,  as  capital  use  intensity 
changes  in  an  individual  DRG.  future 
recalibrations  will  take  into 
consideration  such  changes  and 
automatically  adjust  the  payment  levels. 
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C.  Split  of  Plant/Fixed  Equipment  from 
Moveable  Equipment 

We  proposed  to  split  plant/fixed 
equipment  costs  from  moveable 
equipment  costs  by  developing,  for  each 
hospital,  ratios  of  plant/fixed  equipment 
costs  to  the  total  capital  costs  and  of 
moveable  equipment  costs  to  the  total 
capital  costs. 

Comment:  More  than  one-third  of  the 
commenters  objected  to  the  proposed 
split  and  separate  transition  period  of 
moveable  equipment  from  plant/fixed 
equipment.  They  cited  the  following 
reasons  for  their  opposition: 

•  The  split  would  redistribute  capital 
payments  in  a  manner  that  would 
senously  disadvantage  hospitals  with 
high  moveable  equipment  costs. 

•  Significant  proportions  of  moveable 
equipment  are  financed  through  long- 
term  debt  arrangements,  contrary  to  the 
assumption  stated  in  the  proposed  rule. 

•  More  than  three  fourths  of  the 
major  moveable  equipment  listed  in  the 
/\\i.\  useful  life  guidelines  have  useful 
lives  of  10  years  or  longer,  thus 
undermining  any  transition  distinction 
rationale. 

•  Much  moveable  equipment  cost  is 
included  in  long-term  debt  costs 
obtained  for  plant/fixed  equipment 
financing  arrangements,  thus  skewing 
any  cost  report  data  used  in  determining 
the  split. 

•  .\one  of  the  proposed  bases  for 
allocating  interest  expense  between 
moveable  equipment  and  plant/fixed 
equipment  can  be  expected  to  allocate 
properly  between  the  two  because  each 
method  will  result  in  a  bias  in  valuation 
toward  one  type  of  capital  expenditure 
or  the  other. 

•  The  policy  ignores  the  wide 
variation  in  the  proportion  of  actual  cost 
distribution  between  the  two  categories 
among  hospitals. 

Response:  The  method  used  to 
determine  the  proportions  of  moveable 
equipment  and  plant/fixed  equipment 
for  purposes  of  setting  capital  payment 
transition  rates  was  explained  in  the 
proposed  rule  (.52  VR  188W).  We  believe 
that  the  cost  report  information  on  this 
split  is  generally  reliable  for  hospitals 
that  separately  reported  each  category, 
and  that  no  better  source  of  direct  data 
on  this  distinction  has  been  developed. 
There  is  no  evidence  that  hospitals 
grossly  or  consistently  misreported  the 
categories  of  capital  expenditures 
identified  on  the  Medicare  cost  reports. 
While  reimbursement  of  capital  costs 
was  not  dependent  in  any  way  on  this 
designation  of  capital  costs,  there  was 
no  incentive  for  hospitals  to 
misrepresent  those  costs. 


Only  for  the  cases  in  which  hospitals 
directly  assigned  capital  costs  and  did 
not  separately  assign  these  costs  to 
moveable  or  plant/fixed  equipment 
categories  would  distortions  of  the  ratio 
between  the  two  be  reasonably 
questioned.  However,  as  we  noted  in  the 
proposed  rule,  a  special  data  collection 
effort  was  undertaken  to  provide 
additional  information  on  directly 
assigned  capital  costs,  which 
disaggregated  them  between  moveable 
equipment  and  plant/fixed  equipment. 
This  effort  using  FY  1984  settled  cost 
reports,  provided  a  reliable  sample  for 
an  analysis  to  determine  whether  our 
assumptions  in  making  the  split,  as 
presented  in  the  proposed  rule,  were 
supportable,  or  if  an  adjustment  based 
on  the  special  study  should  be  made. 
Based  on  the  results  of  that  study,  we 
find  that  the  ratios  developed  under  the 
assumptions  in  the  proposed  rule  are  to 
be  adjusted  by  splitting  any  directly 
assigned  capital  costs  reflected  in  a 
hospitals  base  year  cost  report  between 
plant/fixed  equipment  and  moveable 
equipment  in  the  fallowing  manner; 
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Thus,  we  believe  we  now  have  an 
adequate  and  supportable  basis  on 
which  to  proceed  with  separate  rates  for 
each  category. 

While  we  recognize  that  each 
hospital's  split  of  plant/fixed  equipment 
from  moveable  equipment  will  vary 
from  the  proportions  reflected  in  the 
capital  payment  rates,  even  significantly 
at  times,  the  length  and  blending  of  the 
prospective  payment  transition  period 
for  the  moveable  equipment  category  is 
intended  to  moderate  this  impact,  giving 
hospitals  adequate  time  to  adjust  their 
situations  Since  the  hospital-specific 
portion  of  the  blend  is  important  in 
ensuring  that  hospitals  with  widely 
divergent  capital  expenditure  patterns 
are  not  adversely  affected  by  the 
incorporation  of  capital  payments  into 
the  prospective  payment  system,  this 
concern  of  commenters  added 
significantly  to  our  decision  to  modify 
the  transition  rules  (length  and  blend) 
for  moveable  equipment,  as  explained  in 
our  response  to  the  comments  regarding 
the  length  of  the  transition  period  below. 

We  believe  that  the  modification  to 
the  transition  period  will  correct  the 
problems  noted  by  commenters  in 
regard  to  the  longer  term  expenses 
encountered  with  major  moveable 


equipment.  We  also  believe  that 
distinguishing  between  moveable 
equipment  and  plant/fixed  equipment 
under  the  refined  cost  finding  guidelines, 
and  the  update  of  the  list  of  plant/fixed 
equipment  and  moveable  equipment,  as 
discussed  in  the  May  1987  NPRM  (52  FR 
18851-18855,  and  18864),  will  properly 
identify  the  wide  variations  among 
hospitals  in  the  proportion  of  debt 
between  those  categories  allowing 
appropriate  payment  under  the  hospital- 
specific  portion  of  the  capital  payment 
blend  for  a  longer  period,  so  that  no 
disadvantage  will  result  to  hospitals 
highly  capitalized  in  moveable 
equipment. 

Comment:  Two  commenters 
questioned  whether  the  proposed 
regulations  at  §  412.67(d)  that  clarify 
cost  finding  distinctions  in  classifying 
plant/fixed  equipment  and  moveable 
equipment,  and  the  list  of  plant/fixed 
equipment  and  moveable  equipment 
detailed  in  Appendix  C  of  the  NPRM, 
preclude  the  possibility  of  using  other 
classification  schemes  or  hospitals'  past 
practices  that  may  be  appropriate  as 
well. 

Response:  We  believe  that  the 
approach  for  classifying  plant/fixed 
equipment  from  moveable  equipment,  as 
stated  in  the  May  1987  NPRM,  is 
appropriate  in  terms  of  administrative 
efficiency.  In  addition,  the  list  presented 
in  Appendix  C  is  based  on  usual 
industry  practice  and  generally  applied 
accounting  procedures,  as  adapted  from 
a  comparable  list  of  the  American 
Hospital  Association.  However,  we  will 
provide  a  hospital  an  opportunity  to 
appeal  a  classification  if  the  hospital 
has  had  a  longstanding  past  policy  or 
practice  of  classifying  items  that  is 
different  from  our  approach,  and  that 
policy  is  not  for  the  purpose  of  the 
hospital  affecting  its  prospective  capital 
payments.  (We  note  that  the  use  of  a 
past  practice  of  classifying  equipment 
would  not  be  appropriate,  for  example, 
if  a  building  was  classified  as  moveable 
equipment.)  We  are  revising  §  412.67(d) 
to  implement  this  provision. 

D.  Length  of  Transition  Periods 

Ws  proposed  a  ten-year  transition 
period,  heavily  weighted  toward  the 
hospital-specific  portion  in  the  earlier 
transition  years,  for  incorporating 
capital  payments  for  plant/fixed 
equipment  into  the  prospective  payment 
system.  Similar  to  ProPAC's 
recommendation,  we  proposed  a  two- 
year  transition  period  for  incorporating 
capital  payments  for  moveable 
equipment  into  the  prospective  payment 
system. 


UM  I 
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Comment:  A  majority  of  the 
commenters  not  including  ProPAC 
expressed  opposition  to  the  length  of  the 
transition  periods.  While  the 
commenters  were  almost  evenly  divided 
as  supporting  or  opposing  the  lb-year 
transition  period  for  plant/fixed 
equip.Tient,  the  vast  majority  objected  to 
a  two-year  transition  period  for 
moveable  equipment.  In  general,  a 
number  of  commenters  suggested  that 
the  moveable  transition  period  should 
be  between  five  and  ten  years. 
However,  other  commenters  proposed 
that  the  transition  period  for  moveable 
equipment  should  be  the  same  as  it  is 
for  plant/fixed  equipment  since  it  would 
tike  hospitals  just  as  long  to  adjust  to 
standardized  payments  for  major 
moveable  equipment.  All  those 
commenters  who  addressed  the 
hospital-specific  portion  ("rolling  base"), 
which  is  heavily  weighted  in  the  early 
transition  year,  were  in  favor  of  that 
approach. 

Response:  Based  on  the  commenters' 
suggestions  regarding  the  inadequacy  of 
the  transition  period  and  the  blend  for 
the  movable  equipment  component  of 
the  prospective  capital  payment,  and 
comments  critical  of  the  split  between 
moveable  equipment  and  plant/fixed 
equipment  (discussed  above),  we  are 
revising  the  moveable  equipment 
transition  and  blend  in  this  final  rule.  As 
shov.'n  below,  the  transition  for 
moveable  equipment  is  extended  to 
seven  years  (a  level  between  the  five- 
year  and  ten-year  levels  suggested  by 
commenters),  and  the  blend  of  F'ederal 
rate  and  hospital-specific  amount  is 
made  identical  to  the  blend  for  plant/ 
fixed  equipment  in  the  first  four  years  of 
the  transition  period. 


Cost  reporting 

period  beginning 

on  or  after  fiscal 

year 


moveable  equipment 


Federal 

(percent) 


Hospital- 
specific 
(percent) 


1988 

5 
10 
15 
20 
30 
50 
75 
100 

95 

1989  

90 

1990 

85 

1991 

80 

1992 

70 

1993 

50 

1994 

25 

1995 

0 

We  believe  that  this  change  will 
ameliorate  the  problems  cited  by 
commenters  on  this  matter.  However, 
we  do  not  believe  that  longer  transitions 
for  these  capital  components  are 
essential  to  allow  hospitals  sufficient 
time  to  adjust  their  operations  and 
financing  to  accommodate  prospective 
Federal  capital  payment  rates. 


E.  Exceptions  Process 

We  proposed  not  to  establish  an 
exceptions  process  because  we  had 
adopted  a  number  of  options  (such  as,  a 
longer  transition  period,  and  a  "rolling" 
base  year  in  determining  the  hospital- 
specific  portion)  that  we  believed 
negated  the  need  for  an  exceptions 
process. 

Comment:  Nearly  a  third  of  the 
commenters  objected  to  the  lack  of  an 
exception  process  for  hospitals  that  are 
financially  disadvantaged  by 
incorporating  capital  payments  into  the 
prospective  payment  system.  All  of  the 
major  hospital  asociations  opposed 
deferral  of  including  an  exceptions 
process  for  hospitals  that  are  adversely 
affected  by  the  capital  payment 
methodology.  They  believe  that  the 
capital  payment  system  will  redistribute 
payments  for  capital  items,  often  in 
ways  that  are  not  dependent  on  a 
hospital's  efficiency,  its  position  in  the 
capital  expenditure  cycle  and  other 
critical  factors.  Many  commenters 
indicated  that  even  the  longer  transition 
with  a  blend  heavily  weighted  toward 
the  hospital-specific  component  in  the 
early  years  would  not  be  adequate  to 
safeguard  a  critical  shortfall  of  funds  for 
some  highly  leveraged  facilities. 

Response:  We  recognize  the  concerns 
expressed  over  the  lack  of  an  exceptions 
process  for  hospitals  that  find 
themselves  financially  disadvantaged 
by  the  changeover  to  an  average  pricing 
system  for  capital  expenditures.  We  are 
incorporating  an  exceptions  process  in 
this  final  rule,  pursuant  to  authority 
granted  to  the  Secretarv  under  section 
1886(d)(5)(C)(iii)  of  the  Act,  to  deal  with 
this  problem.  The  exceptions  process 
added  here  is  based  on  that  proposed  as 
an  option  in  the  June  3, 1986  proposed 
rule  (51  FR  19981),  as  modified  in 
response  to  the  comments  received  on 
that  option.  We  had  received  62 
comments  on  that  option,  18  opposed 
and  44  in  favor.  Of  those  commenters  in 
favor,  25  suggested  that  less  stringent  or 
alternate  criteria  be  used  to  establish 
eligibility  for  an  exception  payment 
adjustment  to  the  Federal  capital  rates. 

We  are  relaxing  those  criteria,  as 
requested,  to  require  that  if  the  portion 
of  a  hospital's  actual  allowable  inpatient 
capital  cost  not  paid  through  the 
hospital-specific  portion  is  175  percent, 
or  greater,  than  its  Federal  capital 
payments  (based  on  the  Federal 
prospective  capital  rates),  the  hospital 
will  be  eligible  for  an  additional  capital 
payment  adjustment.  We  will  pay  an 
additional  capital  payment  to  recognize 
70  percent  of  the  difference  between  the 
portions  (for  plant/fixed  equipment  or 
movable  equipment,  or  both)  of  the 


hospital's  actual,  allowable  capital  cost 
not  paid  through  the  hospital-specific 
portions,  and  175  percent  of  its  Federal 
capital  payments  (based  on  the  Federal 
prospective  capital  rates).  A  pool  of 
funds  is  established  for  this  additional 
payment  process  by  reducing  the 
average  standardized  capital  payment 
rates  by  five  percent  of  total  Federal 
capital  payments,  based  upon  the 
comparable  provision  of  the  statute  at 
section  1886(d)(2)lE)  of  the  Act  relating 
to  outlier  payments  and  the  general 
intent  of  Congress  and  the  Secretary  to 
maintain  payment  equity  in  new 
prospective  payment  system  program 
initiatives.  We  estimate  that 
approximately  13  percent  of  prospective 
payment  hospitals,  nationally,  will  be 
eligible  for  this  additional  adjustment  to 
their  prospective  capital  payment.  The 
175  percent  threshold  level  and  the  70 
percent  payment  factor  are  similar  to 
the  factors  considered  by  Congress  in 
1986  during  its  deliberations  on  a  capital 
exceptions  policy.  Each  year  we  will 
evaluate  the  appropriateness  of  the 
threshold  level.  Unless  we  propose  to  do 
otherwise,  the  five  percent  additional 
payment  pool  and  the  70  percent 
payment  factor  will  be  unchanged 
during  the  transition  period. 

F.  Outlier  Policy 

We  proposed  that  payment  for  captial 
day  outliers  be  determined  based  on  the 
same  provisions  in  effect  for  noncapital 
day  outliers.  We  proposed  that  payment 
for  cost  outliers  be  determined  based  on 
total  inpatient  operating  costs  including 
capital. 

Comment:  In  response  to  both  the 
lune  1986  NPRM  (51  FR  20028)  and  the 
May  1987  NPRM  (52  FR  18850),  many 
commenters  objected  to  the  policy 
proposed  for  making  additional 
payments  for  day  and  cost  outlier  cases 
in  accordance  with  current  prospective 
payment  system  statutory  and 
regulatory  guidelines.  Commenters  cited 
the  following  objections  to  the  capital 
payment  outlier  proposal: 

•  The  capital  payment  pool  should 
not  be  reduced  by  five  percent  to 
provide  for  capital  outlier  payment. 

•  A  marginal  cost  factor  rate  of  60 
percent  should  not  be  used;  rather,  it 
should  be  80  percent  as  proposed  for 
other  inpatient  operating  rate  outliers  or 
100  percent  as  hospitals  now  receive 
under  cost  reimbursement  rules. 

•  The  criteria  and  payment  levels  for 
capital  outliers  should  be  separated 
from  those  for  operating  rate  outliers 
under  the  prospective  payment  system. 

•  Outlier  payments  should  not  be 
made  for  capital  items  and  services  at 
all  because  those  are,  by  definition. 
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fixed  costs,  whereas  operating  costs  are 
marginal  and  variable  and  should  be 
considered  for  marginal  adjustment 
(outlier)  payments  in  addition  to  a  basic 
rate. 

Response:  There  is  no  alternative,  in 
our  view,  to  the  creation  of  a 
prospective  capital  payment  outlier  pool 
if  such  payments  are  to  be  made  for 
capital  items  and  services  for  cases 
meeting  the  day  or  cost  outlier 
deHnitions  contained  in  the  prospective 
payment  system  statute.  In  that  case,  the 
provisions  of  section  1886(d)(2)(E)  of  the 
Act  are  clear  in  regard  to  creating  a 
reserve  of  funds  from  the  payment  pool. 
As  noted  previously  in  these  comments 
and  responses,  with  the  elimination  of 
any  statutory  distinction  between 
capital  costs  and  other  operating  costs, 
effective  with  incorporaiion  of  the 
former  in  the  prospective  payment 
system  per  section  1886(a|(4)  of  the  Act. 
the  requirements  for  calculation  and 
payment  under  section  1886(d)  of  the 
Act  appear  to  be  controlling.  For  this 
same  reason,  capital  costs  should  be 
treated  similarly  with  other  inpatient 
operating  costs,  not  as  separate  costs  for 
outlier  purposes. 

We  do  agree  that  any  increased 
marginal  cost  factor  applied  to  other 
inpatient  operating  outlier  payment 
situations  would  be  applicable  to  capital 
outlier  payment  cases.  However,  since 
our  intent  is  to  replace  capital  payments 
under  cost  reimbursement  rules  with 
payment  under  the  prospective  payment 
system,  full  allowable  cost 
reimbursement  would  be  inappropriate. 

The  outlier  methodology  adopted  in 
this  final  rule  is  generally  the  same  as 
the  methodology  we  published  m  the 
June  1986  N'PRM.  However,  because 
section  2()6  of  the  Urgent  Supplem.ental 
Appropriations  Act  for  FY  1986  (Pub.  L 
99-3491  precluded  the  incorporation  of 
capital  payments  into  the  prospective 
payment  system  for  an  additional  ysar. 
we  did  not  issue  a  final  rule  to  do  so  at 
that  time.  However,  we  have  considered 
the  outlier  comments  on  both  the  June 
1986  and  May  1987  NPRMs  in  the 
development  of  this  final  rule. 

We  are  adopting,  in  general,  the  same 
methodology  on  payment  of  outliers  as 
we  had  proposed  in  both  NPRMs.  That 
methodology  combines  the  inpatient 
hospital  operating  and  capital  payment 
for  outliers.  The  only  methodological 
changes  are  necessitated  by  the  features 
of  the  prospective  capital  payment 
system  that  are  different  from  the  June 
1986  N'PRM  (such  as.  the  construction 
cost  index,  separate  plant/fixed  and 
moveable  payment  rates,  and  different 
transition  periods).  These  different 
features  were  stated  in  the  May  1987 
NPRM. 


The  methodology  for  computing 
outlier  payments  makes  use  of  the  labor- 
related,  nonlabor  related,  and  capital 
portions  from  the  hospital  market 
basket.  These  portions  are  derived  from 
the  same  basiic  market  basket  data  used 
in  computing  the  prcspective  payment 
system  update  factor  for  FY  1987,  as  set 
forth  in  a  September  3, 1986  final  rule  to 
update  the  prospective  payment  system 
(51  FR  31454).  except  that,  for  outlier 
purposes,  the  market  basket  includes  a 
capital  component  that  was  described  in 
the  capital  outlier  methodology  of  the 
June  3. 1986  NPRM  (51  FR  20028). 

G.  Interest  Allocation 

We  proposed  to  allocate  interest 
between  plant/fixed  equipment  capital 
assets  and  moveable  equipment  assets 
by  properly  classifying  capital  interest 
expenses  between  plant/fixed 
equipment  and  moveable  equipment. 

Comment:  Several  commenters 
objected  to  any  fixed  formula  approach 
to  allocating  interest  expenses  between 
moveable  equipment  and  plant/fixed 
equipment.  The  comments  generally 
indicated  that  Medicare  cost  report  data 
were  not  precise  enough  to  make  an 
appropriate  allocation  of  interest  in  all 
financing  situations  but  that  other 
allocation  methods  (such  as  historic 
book  value  or  the  first  in/first  assigned 
method)  would  significantly  distort 
actual  interest  cost  distribution  to  the 
degree  that  would  seriously 
disadvantage  hospitals  financially.  Two 
commenters  suggested  interest  should 
be  allocated  to  plant/fixed  equipment 
first. 

Response:  With  the  changes  we  are 
making  to  the  transition  and  blend  for 
the  moveable  equipment  component  of 
prospective  capital  payment,s,  we  do  not 
believe  that  any  mechanism,  other  than 
Medicare's  principles  of  reimbursement 
currently  in  effect,  along  with 
refinements  noted  in  this  document,  and 
to  cost  reports  to  identify  more  precisely 
the  cost  of  moveable  equipment  from 
plant/fixed  equipment,  will  be  needed  to 
make  appropriate  capital  payments  for 
each  category  during  the  seven  and  ten- 
year  transition  periods  for  each 
component,  respectively.  Total 
payments  for  capital  items  and  services 
of  hospitals  will  not  be  affected  by  the 
split  in  the  first  four  years  of  Lhe 
transition  period. 

H.  Puerto  Rico 

We  proposed  to  establish  separate 
adjusted  average  capital  payment  rates 
for  urban  and  rural  hospitals  in  Puerto 
Rico  using  FY  1984  Puerto  Rico  hospital 
data  and,  in  general,  the  same 
methodology  as  that  used  for  the  fifty 
States  and  the  District  of  Columbia, 


Comment:  One  commenter  noted  that 
because  the  standardized  Puerto  Rico 
specific  capital  payment  rate  was  very 
low,  further  audit  of  Puerto  Rico 
hospitals'  capital  costs  should  be 
undertaken. 

Response:  We  agree  with  the 
commenter.  We  have  directly  obtained, 
examined  and  extracted  capital  cost 
information  from  Puerto  Rico  hospitals' 
final,  audited  cost  reports,  and  reviewed 
our  rate  calculation  procedures.  Those 
actions  ensure  that  the  revised 
standardized  capital  payment  rates  for 
Puerto  Rico  are  accurate  based  on  the 
data  submitted  by  the  hospitals  and  for 
which  they  have  been  reimbursed.  In 
addition,  since  the  blend  for  plant/fixed 
equipment  and  moveable  equipment  is 
the  same  for  the  first  four  years  of  the 
transition  period,  the  specific  capital 
payments  for  Puerto  Rico  hospitals  is 
independent  of  the  split  between  plant/ 
fixed  equipment  and  moveable 
equipment  capital  rates  during  this  time 
period. 

/.  Capital  Expenditure  Agreements 

We  proposed,  based  on  our 
interpretation  of  section  1886(g)(3)  of  the 
Act.  not  to  impose  the  requirements 
under  section  1886(g)(1)  of  the  Act  which 
provide  that  if  legislation  concerning 
payments  for  inpatient  hospital  capital 
costs  is  not  enacted  before  October  1, 
1987.  no  payment  may  be  made  for 
capital  costs  of  capital  expenditures  for 
inpatient  hospital  services  in  a  State  or 
jurisdiction  if  such  expenditures  are 
obligated  after  September  30, 1987, 
unless  the  State  or  jurisdiction  has  an 
agreement  with  the  Secretary  under 
section  1122(b)  of  the  Act  and  under 
such  agreement  the  State  recommended 
approval  of  the  capital  expenditure. 

Comment:  Several  commenters 
supported  our  finding  that  mandatory 
section  1122  agreements  and  review 
approval  under  section  1886(g)f  i)  of  the 
Act  v;ere  nullified  by  legislation  that 
added  section  1886(g)(3)  of  the  Act. 
However,  two  commenters  stated  that 
further  congressional  confirmation 
would  be  appropriate. 

Response:  We  believe  that  unless 
there  is  a  further  statutory  change  to  the 
pertinent  sections  of  the  law.  our 
understanding  of  section  1886(g)(3)  of 
the  Act  is  a  reasonable  and  appropriate 
interpretation. 


/.  Other 

Comment:  One  commenter  suggested 
i.  -♦  th.  recapture  of  depreciation  rules 
at  §  413.1.  "  should  be  rescinded  if  the 
proposed  rules  are  implemented  due  to 
reimbursement  penalties  against  both 


UM  I 
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the  seller  and  purchaser  in  such 
circumstances. 

Response:  The  rules  we  are 
implementing  to  incorporate  capital 
payments  will  not  contravene  those  cost 
reimbursement  rules  applicable  in 
determining  the  hospital-specific  portion 
of  prospective  capital  payments.  Thus. 
purchasers  in  charge  of  hospital 
ownership  situations  will  receive  the 
same  level  of  payment  as  the  sellers 
were  entitled  to.  subject  to  the  capital 
payment  transition  blend  and  allowable 
cost  determination  ruli's. 

While  we  agree  that  §  413  134  requires 
adjustments  to  the  selling  provider's 
allowable  costs  to  recognize  gains  and 
losses  on  disposals  of  assets,  we  would 
not  preclude  payment  of  depreciation  to 
the  acquiring  provider.  In  fact,  in  the 
proposed  rule,  we  noted  that  assets  may 
be  revalued  consistently  with  section 
1861(v)(l)  of  the  .^ct.  and  that  revalued 
amount  is  used  in  determining  the 
hospital  specific  portion  of  capital  costs 
(52  FR  18853).  Therefore,  we  do  not 
agree  with  the  commenter  that  double 
penalties  would  occur. 

Comment:  Several  comments  were 
received  regarding  the  inappropriate  use 
of  DRG  weights  in  calculating  any 
prospective  capital  payment  amounts. 
Commenters  allege  that  because 
different  hospital  departments  tend  to 
be  involved  with  particular  mi.xes  of 
cases,  many  departments  involved  with 
treatment  and  care  of  patients  are  high 
capital  item  and  service  areas,  but  low 
on  square  foot  area,  and  have  a  skewed 
impact  on  payments  using  operating 
cost-based  weights  and  indices.  This 
results  from  the  fact  thai  the  weights 
and  case-mix  index  are  used  in 
calculations  for  moveable  equipment 
capital  payment  rates  and  plant/fixed 
equipment  rates  separately  under  the 
proposed  rule.  Thus,  if  a  hospital  is 
highly  capitalized  on  major  moveable 
equipment  in  ancillarv  departments  and 
tends  to  treat  patients  in  that  setting,  but 
the  rates  reflect  a  much  lower  moveable 
to  plant/fixed  equipment  split  ratio,  the 
hospital  would  be  disadvantaged.  Other 
commenters  note  that  on  specific  DRG 
weights,  there  is  an  irreconcilable  loss 
in  the  average  weights  being  used  to  pay 
on  a  case-by-case  basis.  The  most 
blatant  example  is  lithotripter  treatment 
cases  in  which  that  DRG  weight  is  half 
that  of  invasive  techniques  that  require 
very  limited  capital  intensive  resources. 
Thus,  hospitals  would  not  recover 
appropriate  costs  for  sueh  cases  until 
weighting  averages  change,  which  could 
be  years  away.  Further,  there  is  no 
indication  our  rules  would  ensure  such 
technological  changes  will  be  made  at 
all  or  in  any  reasonable  timeframe  to 


assure  adequate  capita!  payment  for 
hospitals  that  specialize  in  such 
activities. 

Response:  We  refer  the  reader  to  the 
comment  and  response  discussed  above 
in  section  II. B. 2.  of  the  preamble 
concerning  standardization.  As  we 
indicated  above,  use  of  total  charges  to 
recalibrate  relative  weights  for  intensity 
of  resource  use.  including  capital  items 
and  services  increased  by  technology  or 
other  changes,  will  adjust  the  case,-by- 
case  payment  levels. 

Comment:  Several  commenters 
suggested  that  the  mechanism  for 
making  blended  capital  payments  during 
the  transition  period  be  specified  in  the 
final  rule.  Some  suggested  a  standard 
schedule  of.  or  regular  bi-weekly 
payments  to  be  settled  at  the  end  of  the 
cost  reporting  year  (that  is,  a  periodic 
interim  payment  type  approach). 

Response:  Under  §  413.64(k)(3), 
hospitals  have  been  paid  special  interim 
payments  for  capital  costs.  With  the 
incorporation  of  capital  costs  into  the 
prospective  payment  system,  the 
hospital-specific  portion  of  capital 
payments  will  continue  to  be  paid  on  a 
special  interim  payment  basis,  as 
described  in  §  413.64(k)(3j.  Payment  of 
the  Federal  portion  of  capital  payments 
depends  on  whether  the  hospital  is 
entitled  to  periodic  interim  payments. 
(Under  section  1815(e)  of  the  Act,  as 
added  by  section  9311(a)  of  Pub.  L.  99- 
509,  with  certain  exceptions,  payment 
for  inpatient  hospital  services  of 
hospitals  subject  to  the  prospective 
payment  system  is  no  longer  made  on  a 
periodic  interim  basis,  but  rather  on  the 
basis  of  bills  actually  submitted.)  If  a 
hospital  meets  the  exceptions  criteria 
under  section  1815(e)  of  the  Act.  the 
hospital  may  receive  periodic  interim 
payments  for  the  Federal  portion  of  its 
capital  payments.  Otherwise,  the 
hospital  will  be  paid  on  the  basis  of  bills 
actually  submitted  for  the  Federal 
portion  of  its  capital  payments,  in  the 
same  manner  as  payment  is  made  for 
other  inpatient  operating  costs. 

Comment-  Several  commenters  stated 
their  agreement  with  our  proposal  not  to 
adjust  standardized  capital  payment 
rates  for  the  offset  to  interest  expenses 
on  funded  depreciation.  However,  one 
commenter  suggested  that  the  capital 
rates  should  reflect  an  amount  for  return 
on  equity  capital. 

Response:  As  we  pointed  out  in  the 
June  3, 1986  proposed  rule  (51  FR  19978), 
payments  for  a  return  on  equity  capital 
must  be  treated  in  accordance  with 
section  1886(g)(2)  of  the  Act,  as 
amended  by  section  9107  of  Pub.  L.  99- 
272,  and  are  being  phased-out  separately 
over  a  three-year  period.  We  refer  the 


reader  to  a  June  4, 1987  final  rule  (52  FR 
21216). 

Comment:  One  commenter  requested 
that  the  final  regulations  clearly  state 
which  capital  payment  policy  would 
apply  to  sole  community  hospitals  for 
cost  reporting  periods  beginning  on  and 
after  October  1.1990. 

Response:  In  light  of  the  statutory 
prohibition  excluding  sole  community 
hospitals  from  inclusion  in  prospective 
capital  payment  rulemaking  at  this  time, 
we  expect  to  announce  rules  for  sole 
community  hospitals  at  an  appropriate 
time  prior  to  the  expiration  of  that 
exemption. 

III.  Summarj  of  Final  Rule 

Under  this  final  rule,  hospitals  subject 
to  the  prospective  payment  system, 
other  than  SCHs,  will  begin  receiving 
capital  payments  on  a  prospective 
payment  basis  effective  with  cost 
reporting  periods  beginning  on  or  after 
October  1. 1987.  based  on  a  combination 
of  a  Federal  capital  rate  and  a  hospital- 
specific  portion  during  ten-year  and 
seven-year  transition  periods  for  plant/ 
fixed  equipment  and  moveable 
equipment,  respectively.  This  will 
continue  until  capital  payments  are  fully 
integrated  into  the  prospective  payment 
system  with  cost  reporting  periods 
beginning  on  or  after  October  1. 1997. 
Following  is  a  summarj-  of  the 
methodology  we  have  used  in 
establishing  the  capital  prospective 
payment  rates  and  of  other  decisions 
affecting  those  payment  rates. 

A.  Determination  of  Federal  Capital 
Payment  Rates 

Step  1— Split  of  Plant  and  Fixed 
Equipment  From  Moveable  Equipment 

Inpatient  capital  cost  data  from  FY 
1984  Medicare  cost  reports  (latest 
available  audited  data)  were  used  in  the 
determination  of  the  Federal  capital 
payment  rates.  In  determining  the  split 
of  plant  and  fixed  equipment  from 
moveable  equipment,  ratios  of  plant  and 
fixed  equipment  costs  to  the  total 
capital  costs,  and  of  moveable 
equipment  costs  to  the  total  of  capital 
costs,  were  developed  for  each  hospital. 
Capital  costs  for  departments  as  shown 
on  the  Medicare  cost  report,  such  as 
nursery,  other  reimbursable  cost  centers 
(for  example,  home  dialysis),  and 
nonreimbursable  cost  centers  were 
excluded  from  these  totals  because 
these  costs  do  not  represent  inpatient 
capital  costs  for  Medicare  payment. 
Since  a  split  of  plant/fixed  equipment 
and  moveable  equipment  could  not  be 
determined  for  directly  assigned  capital 
costs  at  the  time  the  NPRM  was 
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published,  directly  assigned  capital 
costs  were  treated  as  moveable 
equipment  costs  only  for  those  hospitals 
that  did  not  separately  report  capital 
costs  in  the  moveable  equipment  cost 
center. 

For  those  cases  in  which  capital  costs 
were  reported  m  both  the  moveable 
equipment  cost  center  and  the  directly 
assigned  cost  center,  the  directly 
assigned  costs  were  not  used  in  the  ratio 
calculations.  That  is.  we  assumed  that 
the  split  of  plant  and  fixed  equipment 
from  moveable  equipment  in  the  directly 
assigned  cost  category  is  consistent  with 
the  split  in  the  plant  and  fixed 
equipment  from  moveable  equipment 
cost  centers. 

Inpatient  capital  costs  apportioned  to 
the  Medicare  program  were  split 
between  plant/fixed  equipment  and 
moveable  equipment,  using  the  ratios  as 
determined  above  for  each  hospital. 

Through  additional  audit  efforts,  we 
collected  further  information  on  directly 
assigned  capital  costs  from  a  sample  of 
hospitals  for  their  FY  1984  cost  reports 
to  disaggregate  these  costs  between 
plant/fixed  equipment  and  moveable 
equipment,  more  precisely. 

The  study  results  show  that  the 
majority  of  the  costs  classified  to  the 
directly  assigned  category  in  the 
Medicare  cost  report  w-ere  for  moveable 
equipment  costs.  Based  on  those  results, 
we  are  adjusting  the  plant/fixed 
equipment  and  moveable  equipment 
ratios  determined  for  each  hospital  by 
apportioning  directly  assigned  capital 
costs  in  the  following  manner: 

[In  percent] 


Urtjan 

Rural 

Raiio  ol  piani/ freed  eqwpmenl  costs  to 
total  capital  cosis    

Raio  of  moveatjte  equipment  costs  to 
total  capital  costs            

283 

717 

182 
81  6 

Step  2 — Adjustments  and 
Standardizations 

General 

The  Federal  capital  payment  rates 
calculated  separately  for  plant/fixed 
equipment  and  for  moveable  equipment 
from  Federal  FY  1984  cost  reporting  data 
are  adjusted,  updated,  standardized  and 
computed  as  separate  national  averages 
for  urban  and  rural  hospitals,  in  the  50 
States  and  the  District  of  Columbia.  (For 
background,  refer  to  the  \PRM 
published  on  May  19,  1987  (52  FR 
18846).) 

Puerto  Rico 

We  developed  a  separate  adjusted 
average  payment  rate  for  urban  and 


rural  hospitals  in  Puerto  Rico  using  FY 
1984  Puerto  Rico  hospital  data  and,  in 
general,  using  the  same  methodology  as 
that  used  for  the  50  States  and  the 
District  of  Columbia. 

Standardization 

We  standerdized  the  Medicare  capital 
plant/fixed  equipment  and  moveable 
equipment  costs  of  each  hospital  to 
eliminate  cost  variations  due  to 
differences  in  case  mix  complexity, 
indirect  medical  education,  and 
disproportionate  share  payments  (and, 
for  the  moveable  capital  costs  of 
hospitals  in  Alaska  and  Hawaii,  a  cost- 
of-living  adjustment,  and  for  plant/fixed 
capital  costs,  a  construction  cost  index 
adjustment). 

We  are  required  to  compute  urban 
and  rural  averages  as  provided  by 
sections  1886  (d)(2)(D)  and  (d)(3)(D)  of 
the  Act. 

Local  Cost  Variations 

In  recognition  of  the  variations  in 
construction  cost  among  areas,  a 
construction  cost  index  (presented  in 
Appendix  B  of  this  document)  will  be 
applied  in  making  payments  for  plant/ 
fixed  equipment.  This  construction  cost 
index  applies  only  to  the  Federal 
payment  portion  for  plant/fixed 
equipment  since  such  variations  are 
already  recognized  on  an  individual 
hospital  basis  in  determining  the 
hospital-specific  portion  using  a  "rolling 
base."  The  construction  cost  index  will 
be  applied  to  standardize  the  plant/ 
fixed  equipment  cost  data  in  the  same 
manner  that  cost  data  are  standardized 
for  case  mix.  indirect  medical  education 
and  disproportionate  share.  (For  a 
detailed  description  of  the  methodology 
used  to  compute  the  construction  index, 
see  the  May  1987  NPRM  (52  FR  18846).) 

Step  3 — Updating 

The  results  from  step  2  (the 
standardized  average  fixed  and 
moveable  costs  per  case  for  each 
hospital)  are  updated  through  FY  1987 
using  the  estimated  rate  of  increase  in 
actual  inpatient  hospital  capital  costs. 

The  following  update  factor 
percentages  were  used  to  establish  the 
capital  rates  set  forth  in  Appendix  A  of 
this  document: 


Fiscal  year 


1985 

1986. _.. 
1987..... 

1988  .. . 

1989  _. 


UM  I 


Update 

(SCtOf 

percent- 
ages 


17.29 

10  86 

706 

683 

S86 


In  light  of  the  requirement  that 
aggregate  payments  for  inpatient  capital 
costs  under  a  prospective  payment 
system  approximate  aggregate  payments 
for  inpatient  capital  costs  under  cost 
reimbursement  subject  to  the  reductions 
under  section  1886(g)(3)  of  the  Act,  we 
updated  hospitals  FY  1984  costs  per 
case  through  FY  1987  by  the  estimated 
actual  increase  in  capital  costs  per  case, 
as  shown  above,  for  purposes  of 
establishing  the  rates.  We  will  also 
update  costs  for  FY  1988  and  FY  1989,  as 
shown  above,  for  purposes  of  estimating 
the  payments  that  would  be  made, 
subject  to  the  reductions  under  section 
1886(g)(3)  of  the  Act,  under  reasonable 
cost  principles,  as  described  in  further 
detail  in  the  May  1987  NPRM  (52  FR 
18849).  (The  latter  estimate  will  form  the 
basis  of  the  budget  neutrality 
adjustment  to  the  rates.) 

For  FY  1990  onward,  the  same  update 
factor  methodology  will  apply  to  the 
capital  rates  as  to  all  other  inpatient 
hospital  operating  rates. 

This  methodology  will  account  for — 

•  Increases  in  the  hospital  market 
basket; 

•  Plant/fixed  equipment  separately 
from  moveable  equipment: 

•  Cost-effective  technologies; 

•  Improved  practice  patterns; 

•  Pricing  of  depreciable  assets; 

•  Consideration  of  interest  expense: 
and 

•  Productivity. 

Step  4 — Separate  Averages 

The  amounts  resulting  from  step  3  are 
then  used  to  compute  average 
standardized  rates  for  plant/fixed 
equipment  and  moveable  equipment,  for 
all  urban  hospitals  and  for  ail  rural 
hospitals  in  the  United  States  and  the 
District  of  Columbia,  and  for  urban  and 
rural  hospitals  in  Puerto  Rico.  The 
national  urban  and  rural  averages  are 
discharge-weighted  in  the  same  manner 
as  the  prospective  payment  rates  for 
other  inpatient  hospital  operating  costs 
that  will  be  in  effect  with  discharges 
occurring  on  or  after  October  1. 1987. 

Step  5 — Reducing  for  Outliers 

In  accordance  with  section 
1886(d)(5)(A)  of  the  Act.  we  are 
amending  the  current  outlier  policy  (in 
42  CFR  Part  412.  Subpart  F)  by  adding 
capital  to  the  pool  set  aside  for  outliers. 
The  average  standardized  rates  for 
plant/fixed  equipment  and  moveable 
equipment  resulting  from  step  4  are 
reduced  by  the  proportion  (estimated  by 
HCFA)  of  the  amount  of  payments  that, 
based  on  the  total  amount  of  the  Federal 
capital  payments  for  urban  hospitals 
and  the  total  amount  of  the  Federal 
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capital  payments  for  nirul  hdspilHJs.  hpp 
additional  pavments  for  outlier  cases. 

We  are  providins  that  payrr.ent  for 
capital  day  outliers  (evtended  length-of- 
stay  cases)  will  be  determined  based  on 
the  same  provisions  in  effect  for 
noncapital  day  outliers  {§  412.82).  We 
are  providing  that  payment  for  capital 
cost  outliers  (extraordinarily  high-cost 
cases)  vvill  be  determined  based  on  both 
total  inpatient  operating  costs  for  each 
case  including  capital.  We  are  amending 
§  412.84  to  provide  that  payment  for  high 
capital  cost  cases  may  occur  only  when 
the  inpatient  operating  costs  including 
capital  exceed  the  cost  outlier  threshold. 

The  day  outlier  and  cost  outlier 
criteria  are  revised  as  follows  (note  that 
criteria  are  the  same  for  capital  outliers 
and  noncapital  (that  is,  other  inpatient 
operating  cost)  outliers): 

•  For  FY  1988,  we  are  setting  the  day 
outlier  threshold  at  the  lesser  of  18  days 
or  two  standard  deviations,  and  the  cost 
outlier  threshold  at  the  greater  of  two 
times  the  Federal  rate  for  the  DRG,  or 
$14,000. 

•  We  are  revising  the  national  ratio  of 
cost  to  charges  used  to  compute  a 
hospital's  cost  outlier  payments  from  .66 
to  .71  to  reflect  the  inclusion  of  capital 
costs. 

We  note  that  the  ou'lier  methodology 
reflected  in  this  final  rule  is  based  on 
the  outlier  methodology  for  other 
inpatient  operating  costs  as  described  in 
the  final  rule  on  changes  to  the  inpatient 
hospital  prospective  payment  system, 
which  is  published  elsewhere  in  this 
issue  of  the  Federal  Register 

With  the  inclusion  of  capital  in  the 
outlier  computation,  we  are  providing 
two  examples  to  illustrate  the 
computation  of  day  outliers  and  cost 
outliers.  The  two  examples  are 
applicable  to  hospitals  with  cost 
reporting  periods  that  occur  on  the  same 
basis  as  the  Federal  fiscal  year  (that  is, 
October  1,  1987)  and,  therefore,  will 
begin  receiving  payment  for  capital 
under  the  prospective  payment  system 
beginning  October  1,  1987. 

For  hospitals  with  cost  reporting 
periods  that  occur  after  October  1,  1987, 
capital  costs  continue  to  be  paid  on  a 
pass-through  basis  as  of  October  1, 1987 
through  the  end  of  the  hospital's  cost 
reporting  period  that  began  in  FY  1987. 
For  those  hospitals,  outlier  payments 


will  continue  to  be  paid  for  other 
inpatient  operating  costs  as  described  in 
the  examples  in  the  September  3, 1986 
final  rule  (51  FR  31523). 

The  following  is  an  example  of  how 
additional  payment  would  be 
determined  for  a  day  outlier  (which  does 
not  qualify  as  a  cost  outlier)  in  FY  1988. 

Hospital  X  is  a  small  central  city 
teaching  hospital  located  in  the  San 
Francisco  MSA.  Hospital  X  is  entitled  to 
an  indirect  medical  education 
adjustment  of  7.871  percent  as  well  as  a 
disproportionate  share  adjustment  of 
five  percent,  Mrs.  Smith  is  admitted  to 
hospital  X  on  October  3, 1987  and  is 
discharged  October  31. 1987,  Mrs. 
Smith's  stay  is  classified  in  DRG  31. 
Because  Mrs.  Smith's  28  day  stay 
exceeds  the  22  day  length-of-stay  outlier 
threshold  for  DRG  31,  hospital  X\s 
eligible  for  payment  for  six  outlier  days 
in  addition  to  the  otherwise  applicable 
prospective  payment.  The  amount  of 
Hospital  X's  outlier  payment  (excluding 
the  usual  Federal  payment  that  applies 
to  both  outliers  and  non-outlier  cases)  is 
calculated  as  follows: 

Step  1:  Computation  of  Federal  Rate 
(excludes  capital,  indirect  medical 
education  (IME),  and  disproportionate 
share  hospital  (DSH)  payments) 

National  Urban  Standardized  Amounts: 

Labor-related S2.337.09 

Nonlal)orrelaled _ 82ai2 

San  Francisco  Wage  Index -._ 1.4946 

DRG  31  Relative  Weight 6550 

.6550  V  (2337.09  v  1.4948  -I-  828.12)  = 
S2830.34 

Step  2:  Compulation  of  Federal  Capital 

Payments 

A.  Plant/fixed  Equipment: 

Federal  Rate.„ - „ $180.03 

San  Francisco  Construction  Cost 

Index 1.043 

ORG  31  Relative  Weight 6550 

Federal  Portion  of  Plant/Fixed 

Equipment  Capital  Rate 5% 

.6550  X  (180.03  X  1.043)  X  .05  =  S6  15 

B.  Movable  Equipment: 

Federal  Rate $122.39 

DRG  31  Relative  Weight 6550 

Federal  Portion  of  Movable  Equipment 

Capital  Rate 5% 

.6550  X  (122.39)  X  .05  =  $4.01 


C.  Capital  Outlier  Payment  Amount: 
6.15  +  4.01  =$10.16 

Step  3.  Payment  Amount.  Including 
Capital 

DRG  31:  2830.34  +  10.16  =  82840.50 

Step  4.  Computation  of  Day  Outlier 
Payments 

DRG  31: 

Geomttric  Length  of  Stay 4.2  days 

Outlier  Threshold _ 22  days 

Outlier  Day8...28  days  length  of  stay  minus  22 
day  threshold  =  6  day s 

Marginal  Cost  Factor 60 

Outlier  Payment  (excluding  IME  &  DSH 

adjustment)  =  #  of  outlier  days  ><  (Total 
Federal  Payment  -^  Geometric  length  of 
stay  for  DRG)  >  Marginal  cost  racier 
6  X  (2840.50  H-  4.2)  X  .e0  =  $2437  71 

Step  5:  Computation  of  IME  and  DSH 
adjustment  for  Day  Outliers 

IME  .'\djustment  Factor 07871 

DSH  Adjustment  Factor 05 

Outlier  Payment $2437.71 

I.ME  Outlier  Adjustment: 
2437.71  X  .07871  =$191.87 

DSH  Outlier  Adjustmpnt: 
2437.71  X  .05  =  $121.89 

Step  6.  Total  Day  Outlier  Payments 


Regular 

IME 

DSH     

Total 


2*37  71 
191.87 

_  '?'^ 
275147 


The  following  is  an  example  of  how 
the  additional  payment  would  be 
determined  for  a  high  cost  outlier  in  FY 
1988.  Same  facts  as  in  the  day  outlier 
example  with  the  exception  that  Mrs. 
Smith's  length  of  stay  was  16  days  and 
she  incurred  total  billed  charges  of 
SlOO.OOO. 

Step  1:  Compulation  of  Hospital  X's 
Standardized  Costs  (Includes  Capital  ^) 

Billed  Charges— $100,000 
National  Ratio  of  Cost  to  Charges* — 71 
IME  Adjustment  Factor— .07871 
DSH  Adjustment  Factor— .05 


'  Ttiis  factor  reflects  ttie  inclusion  of  capital  costs 
and  the  exclusion  of  interesf  income  on  funded 
depreciation  as  descnbed  in  the  June  3.  IStSb  N'ra.M 
m  FR  200291. 


Standardized 
cost 


$100,000 
1-1- (.07871 -(-.05) 


X. 71  =$62,903.67 
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Sten  2:  Determinat  on  of  Cost  Outlier 
Thresholds 

Compuiiilion  1— (Ba.ed  on  Federal  Rate) 
ORG  31  Federal  rate  excluding 

C'ipitdl $2830.34 

DHC  31  Federal  capital  payment  rate...DRG 

31 

Relative  weight 6550 

Plant/fixed  Equipment  Federal  Rate $180.03 

Construction  Cost  Index  {San 

Francisco) 1.043 

Moveable  Equipment  Federal  Rate $122.39 

Federal  Capital  Rate  =  (180.03  X  1.043  + 

122.39)   ■   .6550  =  $203,16 
Feiitral  Rate  includinR  capital  for  threshold 

compulation— S2830. 34  + 

203  16  =$3033.50 
Ffderal  Rate,  doublpd  =  2  X 

$3033.50=  S6067  00 
Computation  2— Based  on  Adjusted  Standard 

Cost  Outlier  Threshold 
Standard  Cost  Outlier  Threshold— $16,000 
I^bor  related  sh.nre  ''—68.632% 
San  Francisco  MS.-\  waae  index — 1.4946 
.Nonlabor-reldted  sh.ire.  excluding  capital  ^ — 

23  628  V 
Nonldhor-related  share;  capilal  only'' — 
Plant/Fixed  Equipment  Share — 5.761% 
Moveable  Equipment  Share — 1.979% 
Construction  Cost  Index  (San  Francisco) — 

1043 
Adjusted  Cost  Outlier  Threshold  including 

capital  =  (16.000  x  .68632  x  1.4946)  + 

(16.000  X  .23628)  +  (16.000  x  .05761  x 

1  W3)  *  (16.0«X)  \  .01979)  =  $21,470.90 

Computation  1  result $6,067.00 

Computation  2  result $21.47090 

.Applicable  cost  outlier  threshold...  L$21.470.90 

Step  3:  Calculation  of  Cost  Outlier 
Payment 

Outlier  Cost— 562.903.67  -  21.470.90  = 

$41,432.77 

Capital  portion  of  outlier  cost 
— Plant/Fixed  Equipment: 

S41.432.77  .   .05761  =  $2386.94  Federal 

portion  of  Plant/Fixed  Equipment  Rate: 

5% 

Federal  Plant/Fixed  Equipment  Portion  of 
Outlier  Cost  $2,386.94  X  .05  =  $119.34 

— Moveable  Equipment: 

$41,432.77  ><  .01979  =  $819.95  Federal  Portion 

of  Moveable  Equipment  Rate:  5% 
Federal  Movable  Equipemnt  Portion  of 

Outlier 
Cost:  $819  95  V   .05  =  S41.00 
Outlier  Cost  Excluding  Capital 

S41.432.77  -  (2386,94^819.95)  = 

$38,225.88 

.Marginal  Cost  factor 60 

Outlier  payment— capital  and  noncapital 

portions 

(SI  19.34  +  41.00  -  38.225.88)  x  .60  = 
523.031,73 


'  Th.'se  m.irkpl  basket  weights  reflect  updated 
l>*«ft  markpl  basket  components,  includinjj  capilal. 
which  dPf  b.ised  on  1982  cost  data  as  described  in 
■■hf  |.ini-  ^   1M86  proposed  rule  |51  FR  19<1«5-19988). 


Step  4:  Cost  outlier  payment  for  indirect 
medical  education  costs 

Percent  add-on  for  indirect  medical 

education — 7.871% 
Indirect  medical  education  cost  outlier 

payment— S23.031.73  x  .07871  = 

$1,812.82 

Step  5:  Cost  ouUier  payment  adjustment 
for  disproportionate  share  hospital 
(DSH) 


DSH  percentage  add-on 

DSH  outlier  payment 
$23,031.73  X  .05  =  $1,151.59 

Step  8:  Total  cost  outlier  payments 


..5% 


Regular 

Indirect  Medical  Education . 
Disproportionate  Share 


..  $23,031.73 
1,812.82 
1.151,69 

Total .f 25,996.24 


Step  6 — Reducing  for  additional 
payments  for  financially  disadvantaged 
hospitals 

Under  section  1886(d)(5)(C){iii)  of  the 
Act,  we  are  inducing  the  average 
standardized  rates  for  plant/fixed 
equipment  and  moveable  equipment 
resulting  from  step  4  to  obtain  a  five 
percent  pool  of  funds.  This  reduction 
represents  the  amount  necessary  to 
generate  two  pools  of  funds  to  be  paid 
to  urban  hospitals  and  rural  hospitals 
that  meet  the  criterion  indicating  that 
they  are  financially  disadvantaged 
under  the  prospective  capital  payment 
system. 

We  are  adding  §  412.68  stating  that 
the  eligibility  criterion  is  based  on 
whether  a  hospital's  actual,  allowable 
inpatient  capital  costs  not  paid  through 
the  hospital-specific  portion  are  175 
percent  or  more  than  the  hospital's  total 
Federal  capital  payments  received 
based  on  the  Federal  prospective  capital 
rates.  The  amount  of  the  additional 
capital  payment  for  a  hospital  meeting 
the  eligibility  criterion  will  be  equal  to 
70  percent  of  the  difference  between  175 
percent  of  the  hospital's  Federal  capital 
payments  received  based  on  the  Federal 
prospective  capital  rates  during  the 
transition  period  and  its  actual 
allowable  inpatient  cost  not  paid 
through  the  hospital-specific  portion.  We 
will  announce  prior  to  October  1  of  each 
year  of  the  transition  period  any 
changes  to  the  threshold  level,  if  needed, 
to  maintain  the  five  percent  pool. 

Step  7 — Budget  neutrality 

Section  188fi(g](3)(C)(ii)  of  the  Act 
requires  that,  effective  with  cost 
reporting  periods  beginning  during  FY 
1988,  Medicare  capital  payments  under 


the  prospective  payment  system  shall 
approximate  the  amount  that  would 
have  been  made  (taking  into  account  the 
seven  percent  reduction  in  capital 
payments  in  FY  1988  under  section 
1886(g)(3){A)(ii]  of  the  Act)  without  such 
inclusion  into  the  prospective  payment 
system  (that  is,  be  budget  neutral).  Since 
we  assumed  that  the  seven  percent 
reduction  to  capital  payments  applied 
with  or  without  the  incorporation  of 
capital  into  the  prospective  payment 
system,  we  did  not  reduce  the  amounts 
resulting  from  steps  5  and  6  by  seven 
percent.  In  like  manner,  since  sole 
community  hospitals  are  excluded  from 
a  capital  prospective  payment  system 
(section  18H6(g)(3)(C)(i)  of  the  Act) 
through  cost  reporting  periods  beginning 
before  October  1. 1990.  we  did  not 
adjust  the  amounts  resulting  from  steps 
5  and  6  for  their  costs. 

We  are  adjusting  the  amounts 
resulting  from  steps  5  and  6  (by  a  budget 
neutrality  adjustment  factor  of  1,0357)  so 
that  capital  payments  during  FY  1988 
under  the  capital  prospective  payment 
system  equal  the  capital  payments  that 
would  have  been  paid  for  the  same  time 
period  in  the  absence  of  this  system 
(that  is,  under  the  reasonable  cost 
reimbursement  system).  Taking  into 
consideration  the  different  blends  of  the 
hospital-specific  and  Federal  portions 
applied  to  plant/fixed  equipment  and 
moveable  equipment  in  FY  1988.  the 
budget  neutrality  equation  is  as  follows: 

,95  HSP  Fixed  +  ,05  Fed  Fixed  -¥  ,95  HSP 
Mov  -K  .05  Fed  Mov  =  CRC  Fixed  + 
CRCMov 

where — 

•  HSP  Fixed  and  HSP  Mov  represent 
the  total  hospital-specific  payments 
made  for  plant/fixed  equipment  and 
moveable  equipment  during  FY  1988 
under  the  capital  prospective  payment 
system; 

•  Fed  Fixed  and  Fed  Mov  are  the  total 
Federal  payments  for  plant/fixed 
equipment  and  moveable  equipment 
during  FY  1988  under  the  capital 
prospective  payment  system;  and 

•  CRC  Fixed  and  CRC  Mov  are  the 
capital  costs  for  plant/fixed  equipment 
and  moveable  equipment  that  would 
have  been  paid  under  the  reasonable 
cost  reimbursement  system. 

Since  the  hospital-specific  capital 
payments  are  based  on  actual  costs  in 
FY  1988.  the  budget  neutrality  equation 
can  be  modified  as  follows: 

,05  Fed  Fixed  -t-  .05  Fed  .Mov  =  ,05  HSP 

Fixed  -I-  ,05  HSP  Mov 
The  terms  on  both  sides  of  the 
equation  were  estimated  for  each 
hospital  applying  the  payment  rules 
described  elsewhere  in  this  final  rule. 


UM  I 
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For  each  hospital,  the  hospital-specific 
payments  were  adjusted  to  the  midpoint 
of  the  hospital's  FY  1988  fiscal  year.  The 
Federal  payments  were  estimated  using 
rates  adjusted  to  the  midpoint  of  FY 
1987.  In  both  cases,  these  adjustments 
were  based  on  estimates  of  the  actual 
rate  of  increase  in  capital  costs  per 
admission  derived  from  AHA  data.  As  a 
result  of  the  one  year  difference 
between  the  updating  of  the  hospital- 
specific  and  Federal  variables,  the 
adjustment  factor  defined  below 
accounts  both  for  capital  cost 
differences  between  1987  and  1988  and 
for  the  budget  neutrality  requirement. 

Federal  payments  were  computed 
using  case-mix  indexes  for  FY  1986. 
Since  all  estimates  were  made  on  a  per 
discharge  basis,  the  number  of 
discharges  has  no  effect  on  the  value  of 
the  adjustment  factor. 

To  calculate  the  required  adjustment 
to  the  Federal  rates,  we  substituted  the 
adjusted  Federal  payments  for  the 
Federal  terms  in  the  equation  above.  Let 
the  adjustment  factor  applied  to  the 
Federal  rates  be  k.  Then  the  adjusted 
Federal  payments  are  k'Fed  fixed  and 
k'Fed  Mov.  Solving  the  resulting 
equation  for  k  yields  the  following: 

k  =  (.05  HSP  Fixed  +  .05  HSP  Mov)  /  (.05  Fed 
Fixed  -I-  .05  Fed  Mov) 

B.  Determination  of  the  Hospital- 
Specific  Portion  of  the  Capital  Payment 

The  hospital-specific  portion  of  the 
capital  payment  during  the  transition 
period  will  be  made  by  determining 
Medicare's  share  of  the  actual  allowable 
capital  costs  of  hospital  plant/fixed 
equipment  and  of  moveable  equipment 
apportioned  to  inpatient  areas  for  each 
transition  year  as  determined  under 
Medicare's  principles  of  reimbursement 
that  implement  section  1861(v)  of  the 
Act  and  Subpart  G  of  42  CVK  Part  413, 
We  then  determine  the  hospital-specific 
amount  by  reducing  those  costs  by  the 
percentage  factors  (seven  and  ten 
percent)  mandated  for  FYs  1988  and 
1989,  respectively,  and  the  appropriate 
blend  percentages. 

Step  1 — Allocation  of  equipnient 

The  amount  of  Medicare  allowable 
capital  costs  of  plant/fixed  equipment 
and  of  moveable  equipment,  separately 
apportioned  to  inpatient  hospital 
services,  will  be  determined  pursuant  to 
§§  412.-!13(a)  and  413.130.  Due  to  the 
importance  of  splitting  fixed/plant  from 
moveable  equipment,  we  are  providing  a 
detailed  list  for  classifying  the  current 
ttnd  future  items  of  hospital  capital  in 
Appendix  C.  The  HCFA  list  is  an 
adaptation  of  the  list  of  the  American 
Hospital  Association  (AHA)  1987 


Edition  and  is  an  extensive,  but  not 
exhaustive  list  of  items  of  plant/fixed 
equipment,  and  of  moveable  equipment. 
(We  noted  in  the  May  1987  NPRM  that 
we  have  added  extracorporeal 
Shockwave  lithotnpters  and  magnetic 
resonance  imaging  equipm.unl  to  the 
AHA  list  of  equipment  under  the 
moveable  equipment  category.)  We  will 
update  the  list  periodically  as  necessary 
through  notices  published  m  the  Federal 
Register,  We  also  note  that  the 
definitions  contained  in  the  Provider 
Reimbursement  Manual  (HCFA  Pub.  15- 
1.  Chapters  1  and  2)  will  be  used  to 
classify  equipment  not  specified  on  the 
list.  We  will  also  allow  a  hospital  that 
has  been  classifying  items  differently 
than  the  classifications  under  the  list  in 
Appendix  C  of  this  final  rule,  or  as 
defined  in  §  412.67(d).  to  continue  its 
current  classification  practice  if  the 
present  classification  was  in  effect  prior 
to  its  cost  reporting  period  beginning  on 
or  after  October  1,  1987,  and  the  hospital 
demonstrates  to  the  fiscal  intermediary 
that  the  classification  of  equipment  in 
question  is  based  on  longstanding  past 
practices  and  is  not  for  the  purpose  of 
affecting  prospective  capital  payments. 

Step  2 — Apportionment 

The  Medicare  allowable  capital  costs 
of  plant/fixed  equipment  and  of 
moveable  equipment,  apportioned  to 
inpatient  hospital  services,  are  reduced 
by  the  appropriate  percentage  factor 
pursuant  to  section  1886(g)(3)  of  the  Act, 
as  added  by  section  9303  of  Pub.  L  99- 
509.  The  capital  costs  thus  reduced  by 
seven  percent  and  ten  percent  in  FYs 
1988  and  1989,  respectively,  are  then 
multiplied  by  the  appropriate  hospital- 
specific  blend  percentage  applicable  to 
the  pertinent  transition  cost  reporting 
period. 

C.  Additional  Payments 

We  are  directed  by  section  1886(d)(5) 
of  the  Act  to  provide  additional 
payments  for  outliers  (section 
1886(d)(5)(A)).  indirect  medical 
education  (section  1886(d)(5)(B)),  and 
disproportionate  share  adjustments 
(section  1886(d)(5)(C))  for  hospitals  that 
are  under  the  prospective  payment 
system.  .As  a  result,  we  are  required  to 
add  to  the  current  inpatient  operating 
payment  the  portion  of  the  Federal 
Capital  payment  for  those  additional 
payments  that  we  are  including  in  the 
prospective  payment  rate.  In  addition, 
pursuant  to  the  Secretary's  discretionary 
exceptions  and  adjustments  authority 
under  section  1886(d)(5)(C)fiii)  of  the" 
Act,  we  will  be  providing  additional 
payments  to  hospitals  that  are 
financially  disadvantaged  by  the 


changeover  to  the  prospective  capital 
payment  system. 

1.  Payments  for  Outliers 

The  pool  of  funds  for  day  and  cost 
outlier  payments  is  increased  by 
reducing  the  average  standardization 
Federal  capital  payment  rates  by  the 
same  factors  used  to  reduce  inpatient 
operating  prospecti\e  payment  rates.  In 
determining  the  amount  of  a  day  outlier 
payment,  we  are  using  the  same 
methodology  currently  used  for  inpatient 
operating  costs.  That  is,  the  Federal 
capital  and  inpatient  operating 
standardized  amounts,  adjusted  to 
refiect  the  construction  cost  index  and 
the  wage  index  (as  appropriate),  and 
also  to  reflect  the  appropriate  blends, 
are  multiplied  by  the  applicable  DRG 
weighting  factor.  The  resulting  adjusted 
standardized  amounts  for  capital  and 
other  inpatient  operating  are  added 
together,  and  the  result  divided  by  the 
geometric  average  length-of-stay  figure 
for  the  DRG.  This  amount  is  then 
multiplied  by  the  marginal  cost  factor, 
and  the  resulting  amount  will  be  paid  to 
the  hospital  for  each  day  of  care  beyond 
the  day  outlier  threshold.  We  refer  the 
reader  to  section  111. A.  step  5  of  the 
preamble  for  a  further  discussion  and 
examples  of  the  outlier  provisions. 

In  determining  the  amount  for  a  cost 
outlier  payment,  we  are  using  the  same 
methodology  currently  used  for  other 
inpatient  operating  costs.  Since  we  are 
including  capital  costs,  as  part  of  total 
inpatient  operating  costs,  we  will  make 
any  appropriate  changes  to  the  cost 
outlier  thresholds  to  reflect  additional 
capital  costs.  The  plant/fixed  capital 
portion  of  the  thresholds  will  be 
adjusted  by  the  construction  cost  index 
in  the  same  manner  as  the  other 
inpatient  operating  portion  is  adjusted 
by  the  hospital  wage  index.  In  addition, 
the  national  cost-to-charge  ratio  used  in 
determining  cost  outlier  payments  will 
be  increased  to  reflect  capital  costs. 

We  reiterate  that  capital  outlier 
payments  will  not  be  paid  until  a 
hospital  is  subject  to  prospective 
payments  for  capital,  that  is,  effective 
for  discharges  in  cost  reporting  periods 
beginning  on  or  after  October  1, 1987. 
For  example,  if  a  hospital's  cost 
reporting  period  in  FY  1988  begins 
January  1, 1988,  capital  outlier  payments 
would  be  made,  if  applicable,  for 
discharges  occurring  on  or  after  January 
1, 1988.  Therefore,  adjustments  to  outlier 
payments  for  capital  would  not  be 
available  to  that  hospital  until  January  1, 
1988.  In  addition,  changes  to  both  cost 
and  day  outliers  criteria  and  capital 
outlier  payments  would  apply  on  a 
Federal  fiscal  year  basis  in  order  to 
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maintain  conststency  with  the  outlier 
policy  for  other  inpatient  operating  costs 
under  the  prospective  payment  system. 
This  means  that  changes  in  outlier 
criteria  and  payments  announced  next 
year  to  \)e  effective  for  Federal  FY  1989 
will  apply  to  the  |anuary  1,  1988  hospital 
as  of  October  1.  1988. 

In  summary,  we  are  mailing 
appropriate  changes  to  §§  412.82  and 
412.84  to  incorporate  capital  into  the 
outlitT  criteria  and  payments. 

2.  Payments  for  Indirect  Medical 
Education 

We  adjusted  the  average  standardized 
amounts  to  account  for  indirect  medical 
education  payments.  Hospitals  that  are 
eligible  for  indirect  medical  education 
payments  under  §  412.118  will  receive 
an  additional  payment  to  their  capital 
payments  for  indirect  medical  education 
costs  to  be  calculated  in  the  same 


manner  as  other  inpatient  operating 
indirect  medical  education  payments  are 
determined. 

3.  Payments  for  Hospitals  that  Serve  a 
Disproportionate  Share  of  Low-Income 

Patients 

We  adjusted  the  average  standardized 
amounts  to  account  for  the  costs  of 
hospitals  that  sei^e  a  disproportionate 
share  of  low-income  patients.  Hospitals 
that  meet  the  disproportionate  share 
criteria  under  §  412.106  will  receive  an 
additional  payment  to  their  capital 
payments  for  disproportionate  share 
costs  to  be  calculated  in  the  same 
manner  as  other  inpatient  operating 
disproportionate  share  payments  are 
determined. 

4.  Payment  Adjustment  for  Hospitals 
that  Meet  the  Eligibility  Requirements 
for  an  Exceptions  Process 


We  adjusted  the  average  standardized 
amounts  to  account  for  the  cost  of 
increasing  the  Federal  capital  payment 
amount  for  hospitals  that  meet  the 
eligibility  criteria  established  for 
hospitals  that  are  financially 
disadvantaged  during  the  transition 
period  by  the  level  of  their  capital 
payments  in  comparison  to  their  actual 
inpatient  hospital  capital  cost  per 
discharge.  As  discussed  above,  we  are 
providing  a  reserve  pool  of  funds 
necessary  to  make  these  payments. 

D.  Total  Capita/  Payment 

The  total  capita!  payment  to  a 
hospital  for  any  particular  cost  reporting 
period  will  be  a  total  of  the  following 
components: 

•  The  total  of  the  hospital-specific 
amounts  for  discharges  occurring  in  a 
period  according  to  the  following 
formula: 


Medicare  s  Share  of  .Miowable  Cost  for    X     Applicaye 
Plant  and  Fixed  Equipment.  Factor.*. 


Medicare  8  Share  of  Allowable  Cost  for   X    Applicable 

.Moveable  Equipment  Factor.*. 


able 


Percentage 

—Plus- 
Percentage 


Reduction    X    Hospital-Specific     Portion     Transition 
Blend  Percentage. 


Reduction    X    Hospital-Specific     Portion     Transition 
Blend  Percentage. 

'  R.prv^enU  the  rcdiK^Kin  jpplicjble  (or  KYj  19B0  jixi  1>)«9  as  proiulpd  Under  scLlion  188<MgM3)  of  Ihe  Act.  I 


•  The  aggregate  Federal  portion 
payment  amounts  for  plant/Tixed 


equipment  and  for  moveable  equipment, 
for  discharges  occurring  during  the 


pertinent  cost  reporting  period  based  on 

the  following  formula; 


UM  I 


lotdi  of  Pi..inl  arKi 
Fixed  Equipment 
Federal  Rate  Per 
Discharge.'. 


.Mi)veai)le  Ftjuipment 
Federal  Rate  Per 
Discharge.*. 


ArfH  Construction 
Index. 


X     DRG  Weight X 


X     DRG  Weight ,; X 


— Plus— 

Any  Applicable 
Adjustment.*. 


Any  Applicable 
Adjustment.'. 


Federal  Transition 
Blond  Percentage. 


Federal  Transition 
Blend  Percentage. 


*  includet  ihe  reductions 

•  f-r)r  exampk.  tndirecl 


E.  New  Hospitals 


\  —Plus— 

Any  Applicable  Outlier  and  Exceptions  Payments. 

MhI  IWKlrality  ^<J)u«tnwn!«  applitabli>  for  FYs  taes  and  isa9  u  prnvkied  under  Mclion  lB86((i)(3)  of  Ihe  Act. 
■I  MycaUiiD.  OMprupoftMnale  ahare. 


As  a  result  of  using  a  "rolling"  base  to 
determine  the  hospital-specific  portion 
of  the  capital  payment  during  the 
transition  period,  no  special  provision 
will  be  made  for  new  hospitals  that 
become  subject  to  the  prospective 
payment  system  upon  entering  the 
Medicare  program.  A  new  hospital  is 
subiect  to  the  capital  payment  transition 
blends  in  effect  at  the  begmning  of  its 
cost  reporting  period  when  it  enters  the 
program.  Thus,  a  hospital  entering  the 
program  (that  is,  newly  participating  in 
the  .Medicare  program,  under  present  or 
previous  ownership)  on  January  1,  1993 


I 


Will  be  paid  at  70  percent  of  its  hospital- 
specific  costs  and  30  percent  of  its 
Federal  rate  for  plant/fixed  equipment 
and  100  percent  of  its  Federal  rate  for 
moveable  equipment. 

F.  Sole  Community  Hospitals 

As  prescribed  in  section 
1886(gK3)(C)(i)oftheAct.  sole 
community  hospitals  will  continue  to  be 
paid  under  the  reasonable  cost 
methodology  described  in  section 
1861(v)(l]  of  the  Act  with  respect  to 
capital  costs  for  cost  reporting  periods 


beginning 


aefore  October  1, 1990. 


G.  Capital  Expenditure  Agreements 

Section  1886(g)(1)  of  the  Act  provides 
that,  if  legislation  concerning  payment 
for  capital  costs  for  inpatient  hospital 
services  is  not  enacted  before  October  1, 
1987.  no  payment  may  be  made  for 
capital  costs  of  capital  expenditures  (as 
defined  in  section  1122(g)  and  except  as 
provided  in  section  1122(j)  of  the  Act) 
for  inpatient  hospital  services  in  a  State 
(including  the  District  of  Columbia  and 
Puerto  Rico  as  defined  in  sections  210(h) 
and  1861(x)  of  the  Act)  if  such 
expenditures  are  obligated  after 
September  30,  1987,  unless  the  State  or 
jurisdiction  has  an  agreement  with  the 
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Secretary  under  section  1122(b)  of  the 
Act  and  under  such  agreement  the  State 
recommended  approval  of  the  capital 
expenditure. 

The  deadline  in  section  1886(g)(1)  of 
the  Act  for  legislation  to  avoid 
invocation  of  the  section  1122 
requirements  was  extended  to  October 
1, 1987,  by  section  206  of  Pub  L.  99-349, 
enacted  July  2.  1986.  Subsequently, 
under  section  9303  of  Pub.  L.  99-509. 
Congress  enacted  section  1886(g)(3)  of 
the  Act,  which  requires  certain 
reductions  in  the  payments  for  capita! 
costs  for  inpatient  hospital  services.  We 
stated  in  the  NPRM  that  we  believe  that 
section  1886(g)(3)  constitutes  the 
necessary  legislation  required  under 
section  1886(g)(1)  "respecting  the 
payment .  .  .  for  capital-related  costs 
for  inpatient  hospital  services,"  thus 
nullifying  the  requirement  of  section 
1886(g)(1). 

//.  Interest  Expense 

As  we  stated  in  the  May  1987  NPRM, 
interest  expense,  as  described  in 
§  413.153,  is  an  integral  part  of  capital 
costs.  Under  the  current  Medicare 
capital  payment  system  (reasonable 
costs),  it  is  important  for  hospitals  to 
distinguish  operating  interest  from 
capital  interest  appropriately  since 
interest  on  funds  borrowed  for  operating 
expenditures  is  included  under  the 
inpatient  hospital  prospective  payment 
system,  and  therefore  is  not  a  pass- 
through,  while  interest  on  funds 
borrowed  for  capital  expenditures  is 
paid  for  on  a  reasonable  cost  pass- 
through  basis.  We  proposed  in  the 
NPRM  to  continue  the  application  of  this 
principle  without  change  throughout  the 
transition  period.  We  will  apply  this 
principle  and  Medicare's  principles  of 
reimbursement  to  establish  the  amount 
and  appropriate  split  of  capital  interest 
expense  for  purposes  of  determining  the 
hospital-specific  portion  of  each 
hospital's  prospective  capital  payment 
during  the  transition  period,  in  the 
manner  described  below. 

1.  Treatment  of  interest  expense 

We  are  determining  interest  expense 

allocation  based  on  current  regulations 
(§  413.1,')3)  and  program  guidelines  (see 
section  3202.1  of  the  Provider 
Reimbursement  Manual  (HCFA  Pub.  15- 
1)).  To  be  allowable  as  a  Medicare 
expense,  interest  must  be — 

•  Supported  by  evidence  of  an 
agreement  that  funds  were  borrowed 
and  that  payment  of  interest  and 


repayment  of  funds  are  required; 

•  Identifiable  in  the  hospital's 

records; 

•  Related  to  the  reporting  period  in 
which  the  costs  are  incurred;  and 

•  Necessary  and  proper  for  the 
operation,  maintenance,  or  acquisition 
of  the  hospital's  facilities. 

To  support  the  existence  of  a  loan,  the 
hospital  must  have  available  a  signed 
copy  of  the  loan  contract,  which  should 
contain  the  pertinent  terms  of  the  loan. 
If  the  lender  does  not  customarily 
furnish  a  copy  of  the  loan  contract, 
correspondence  from  the  lender  stating 
the  pertinent  terms  of  the  loan  would  be 
acceptable  If  interest  expense  has  been 
determined  to  be  allowable  and  the 
interest  expense  records  are  maintained 
physically  away  from  the  hospital's 
premises,  such  as  a  county  treasurer's 
office,  these  records  will  be  deemed  to 
be  those  of  the  hospital.  This  is 
applicable  when  bond  issues  have  been 
specifically  designated  for  the 
construction  or  acquisition  of  hospital 
facilities  and  the  financial  records 
relative  to  the  bond  issue  are 
maintained  by  some  governmental  body. 

Once  the  allowable  interest  expense 
on  capital  indebtedness  is  determined, 
the  interest  expense  is  to  be  classified  to 
plant/fixed  equipment  or  to  moveable 
equipment  using  the  current  Medicare 


principles  of  reimbursement  for 
classifying  interest. 

If  a  loan  is  obtained  to  fmance  the 
purchase  of  a  facility  or  moveable 
equipment,  the  interest  expense  is 
classified  to  plant/fixed  equipment  or  to 
moveable  equipment,  as  appropriate. 

If  a  loan  is  obtained  to  finance  the 
purchase  of  facilities  and  various 
equipment  items,  the  interest  expense 
must  be  distributed  among  the  assets 
the  loan  covers  based  on  the  purchase 
price  of  the  acquisitions. 

Example: 


Assets  purchased 


Purchase 
cost 


Buildings  &  Fixtures 

$240,000 

Moveable  Equipment 

60,000 

Total 

300,000 

Of  the  $300,000  purchase  price, 
assume  the  hospital  borrowed  $270,000 
for  buildings,  fixtures,  capital 
improvements  and  moveable  equipment 
at  10  percent  annual  interest.  Thus, 
annual  interest  on  the  loan  is  equal  to 
S2~,0OG.  The  allocation  to  plant/fixed 
equipment  and  to  moveable  equipment 
is  shown  below; 


„    ,  ,        „  $240,000 

Building  Fixtures    X  270.000X10%=  $21,600 


Moveable  Equipment 


$300,000 
$60,000 

S300.000 


$270,000X10%  = 


5.400 


Total  Interest  Expense $27,000 


If  a  loan  is  obtained  to  finance  the 
purchase  of  a  facility  and  equipment 
and  the  loan  exceeds  the  asset  value  of 
the  acquisitions,  the  interest  expense  on 
that  portion  of  the  loan  in  excess  of  the 
asset  value  of  the  acquisitions  is  not 
considered  capital.  The  portion  of  the 
interest  expense  on  the  asset  value  of 
the  acquisitions  must  be  distributed 
among  the  assets  of  the  loan  as 
described  in  the  example  above. 

There  are  some  cases  in  which  a 
hospital  may.  for  a  variety  of  reasons. 
undertake  advance  refunding  (that  is,  to 
replace  existing  debt  prior  to  its 
scheduled  maturity  with  new  debt).  The 
revenues  and  expenses  associated  with 
the  advance  refunding  are  treated  in 
accordance  with  the  principles  set  forth 
in  section  233  of  the  Provider 
Reimbursement  Manual.  The  allocation 
of  interest  expense  on  the  new  debt  will 


be  dependent  upon  the  allocation  used 

under  the  old  debt. 

If  a  hospital  has  consolidated  various 
individual  debts  through  advance 
refunding,  the  interest  expense  on  the 
new  debt  will  be  allocated  to  the 
appropriate  accounts  based  on  the  old 
debt  balances  that  were  refinanced. 

Further  refinements  and  clarifications 
to  the  cost-finding  rules  and  the  cost- 
reporting  methodology  will  be 
developed  through  HCFA's 
administrative  issuances  system. 

2.  Treatment  of  Interest  Income  from 
Funded  Depreciation 

To  minimize  the  disruption  in  a 
hospital's  cash  flow  during  the  initial 
part  of  the  transition  period,  we  will  not 
offset  the  interest  expense  for  income 
earned  on  funded  depreciation. 
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/.  Rcvaluutiun  of  Assets 

Under  section  1861(v)(l)  of  the  Act, 
for  hospital  acquisitions  which  involve 
revaluation  of  assets,  the  new 
depreciation  value  of  the  purchased 
asset  is  limited  to  the  lesser  of  the 
purchase  price  or  original  book  value  of 
the  asset.  When  the  sale  price  of  the 
assef  exceeds  the  net  book  value. 
Medicare  recaptures  its  proportion  of 
previous  depreciation  payments  from 
the  seller. 

L'nder  this  final  rule,  fixed  and 
mo\  eable  capita!  expenses  will  be 
phased-in  using  different  transition 
schedules.  For  fixed  assets,  the  amount 
of  the  capital  expenses  after 
adjustments  for  gains  and  losses  due  to 
changes  of  ownership  will  be  equal  to 
the  percentage  of  fixed  assets  (as 
provided  in  itie  proposed  tru.isition 
period)  that  are  subject  to  the  hospital- 
specific  portion  of  capital  costs. 
Similarly,  for  moveable  assets,  the 
capital  expenses  after  adjustment  for 
gains  and  losses  due  to  changes  of 
ownership  will  be  the  percentage  of 
moveable  equipment  (as  provided  in  the 
proposed  transition  period)  subject  to 
the  hospital-specific  capital  payment. 

/.  Hospitals  and  Units  Not  Subject  to  the 
Prospective  Payment  System 

Capita!  costs  for  hospitals  and  units 
excluded  from  the  prospective  payment 
system  will  continue  to  be  paid  on  a 

reasonable  cost  basis. 

IV'.  Other  Required  Informatiou 

-1   Impact  Statement 

See  Appendix  D  for  the  Regulatory 

Impact  Analysis. 

B.  PaptTAork  Reduction  Act 

In  the  May  1987  NPRM  we  stated  that 

§  412  65(b)  of  this  rule  contains 
information  collection  requirements 
subject  to  approval  by  the  Executive 
Office  of  Management  and  Budget  under 
section  3507  of  the  Paperwork  Reduction 
Act  (44  U.S.C,  3507).  The  requirements 
of  this  final  rule  do  not  impose  any 
information  collection  requirements  that 
m.ust  be  approved  under  the  I'aperwork 
Reduction  Act.  Therefore,  the  final  rule 
need  not  be  reviewed  by  EOMB  for  that 
purpose. 

List  of  Subjects  in  42  CFR  Part  412 

Ht-alth  facilities.  Medicare. 
42  CFR  Part  412  is  amended  as 
follows: 

PART  412— PROSPECTIVE  PAYMENT 
SYSTEM  FOR  INPATIENT  HOSPITAL 
SERVICES 

A,  The  authority  citation  for  Part  412 

continups  to  read  as  follows; 


Authority:  Sees.  1102,  1122,  1871.  and  1886 
of  the  Social  Security  Act,  as  amended  (42 
U.S.C.  1302. 1J320a-l.  139.5hh.  and  1395ww). 

B.  The  Tsh\e  of  Contents  of  Part  412  is 
amended  by  adding  the  titles  of  new 
§§  412.65  tlirough  412.68  to  Subpart  D. 
and  by  adding  §  412.214  to  Subpart  K  to 
read  as  follows: 

Subpart  D— Basic  Methodology  tor 
Determining  Federal  Prospective  Payment 
Rates  i 


Sei; 


412.65  Incorporation  of  capital  payments 
into  the  prospective  payment  system. 

412.66  Federal  capital  rates  beginning 
during  and  after  Federal  fiscal  year  1988. 

412.67  Phase-in  period  and  methodology  for 
capital  payments. 

412.68  Additional  payments  for  capital 
costf        I 


Subpart  K— Prospective  Payment  System 
(or  Hospitais  Located  in  Puerto  Rico 


Sec. 

412.214     Capital  payments. 

***** 

C.  Subpart  A  is  amended  as  follows: 
Subpart  A— General  Provisions 

1.  Section  412.1  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows:       I 

§412.1    Scope  of  part. 

(a)  Purpose.  This  part  implements 
section  1886(d)  of  the  Act  by 
establishing  a  prospective  payment 
system  for  inpatient  hospital  services 
furnished  to  Medicare  beneficiaries  in 
cost  reporting  periods  beginning  on  or 
after  October  1, 1983.  Under  the 
prospective  payment  system,  payment 
for  the  operating  costs  of  inpatient 
hospital  services  furnished  by  hospitals 
subject  to  the  system  (generally,  short- 
term,  acute-care  hospitals)  is  made  on 
the  basis  of  prospectively  determined 
rates  and  applied  on  a  per  discharge 
basis.  Payment  for  other  costs  related  to 
inpatient  hospital  services  (capital  costs 
for  cost  reporting  periods  beginning  on 
or  after  October  1. 1983  and  before 
October  1, 1987,  kidney  acquisition  costs 
incurred  by  hospitals  with  approved 
renal  transplantation  centers,  direct 
costs  of  medical  education,  and,  for  cost 
reporting  periods  beginning  on  or  after 
October  1. 1984  and  before  October  1, 
1987.  the  costs  of  qualified  nonphysician 
anesthetists'  services)  is  made  on  a 
reasonable  cost  basis.  Additional 
payments  are  made  for  outlier  cases, 
bad  debts,  and  indirect  medical 
education  costs.  Under  the  prospective 
payment  syftem,  a  hospital  may  keep 


the  difference  between  its  prospective 
payment  rate  and  its  operating  costs 
incurred  in  furnishing  inpatient  services, 
and  is  at  risk  for  operating  costs  that 
exceed  its  payment  rate. 

*  *         «        •        * 

2.  In  §  412.2.  the  introductory  language 
of  paragraphs  (c)  and  (d)  is  republished; 
a  new  paragraph  (c)(5)  is  added;  and 
paragraph  (d)(1)  is  revised  to  read  as 
follows: 

§412.2     Basis  of  payment. 

*  •         *         •         * 

(c)  Inpatient  operating  costs.  The 
prospective  payment  system  provides  a 
payment  amount  for  inpatient  operating 
costs,  including — 

«  *  •  4  • 

(5)  For  cost  reporting  periods 
beginning  on  or  after  October  1.  1987, 
capital  costs  as  described  in  Subpart  D 
of  this  part. 

(d)  Excluded  costs.  The  following 
inpatient  hospital  costs  are  excluded 
from  the  prospective  payment  amounts 
and  paid  for  on  a  reasonable  cost  basis: 

(1)  For  cost  reporting  periods 
beginning  on  or  after  October  1,  1983 
and  before  October  1.  1987,  capital  costs 
as  described  in  §  413.130  of  this  chapter; 
and  an  allowance  for  return  on  equity. 
as  described  in  §  413.157  of  this  chapter. 
***** 

D.  Subpart  D  is  amended  as  follows: 

Subpart  D— Basic  Methodology  for 
Determining  Federal  Prospective 
Payment  Rates 

1.  Section  412.63  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§  412.63     Federal  rates  for  fiscal  years 
after  Federal  fiscal  year  1984. 

(a)  General  rule.  [I]  HCFA  determines 
a  national  adjusted  prospective  payment 
rate  for  each  inpatient  hospital 
discharge  in  a  Federal  fiscal  year  after 
fiscal  year  1984  (including  an  additional 
payment,  effective  with  cost  reporting 
periods  begirming  on  or  after  October  1. 
1987,  for  the  incorporation  of  capital 
payments  as  described  in  §  412.65) 
involving  inpatient  hospital  services  of  a 
hospital  in  the  United  States  subject  to 
the  prospective  payment  system,  and 
determines  a  regional  adjusted 
prospective  payment  rate  for  such 
discharges  in  each  region,  for  which 
payment  may  be  made  under  Medicare 
Part  A.  "       I 

*  *         *        4        • 

2.  New  §§  412.65  through  412.68  are 
added  to  read  as  follows: 


UM  I 
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§412.65    Incorporation  of  capital 
payments  into  the  prospective  payment 
system. 

(a)  General  rule.  As  described  in 

§§  412.66  and  412.67,  effective  with  cost 
reporting  periods  beginning  on  or  after 
October  1, 1987,  HCFA  pays  an  amount 
for  capital  costs  for  each  inpatient 
hospital  discharge,  in  addition  to  the 
Federal  rates  as  determined  under 
§  412.63.  In  certain  cases,  fiCFA  makes 
additional  capital  payments  as  provided 
in  §  412.68. 

(b)  Cost  reporting  periods  beginning 
on  or  after  October  1.  1987  through 
September  30,  1987.  For  cost  reporting 
periods  beginning  during  the  period 
October  1,  1987  through  September  30. 
1997.  the  capital  payment  amount  is 
based  on  a  combmation  of  a  hospital 
specific  capital  portion  and  a  Federal 
capital  rate  as  determined  under 

§§  412.66  and  412.67. 

(c)  Cost  reporting  periods  beginning 
after  the  transition  periods  end.  For  cost 
reporting  periods  beginning  on  or  after 
October  1, 1994,  the  capital  payment 
amount  for  movable  equipment  is  based 
solely  on  a  Federal  capital  rate  as 
determined  under  §  412.66(h).  For  cost 
reporting  periods  beginning  on  or  after 
October  1, 1997,  the  capital  payment 
amount  for  plant  and  fixed  equipment  is 
based  solely  on  a  Federal  capital 
payment  as  determined  under 

§  412.66(h). 

§412.66    Federal  capital  rates  l)eginnlng 
during  and  after  Federal  fiscal  year  1988. 

(a)  Determining  allowable  base-year 
capital  costs.  HCFA  determines  the 
Federal  capital  rate  on  the  basis  of 
hospitals'  Medicare  capital  costs  per 
discharge,  as  described  in  §  413.130  of 
this  chapter,  using  hospital  cost  reports 
from,  fiscal  year  1984  for  hospitals  in  the 
fifty  Slates  and  the  District  of  Colum.bia 
subject  to  the  prospective  payment 
system,  and  from  short-term  acute  care 
hospitals  in  Puerto  Rico. 

(b)  Separating  moveable  equipment 
from  plant  and  fixed  equipment.  For 
purposes  of  the  phase-in  period,  as 
described  in  §  412  67,  HCF.A  separates 
portions  of  each  hospital's  inpatient 
capital  costs  determined  under 
paragraph  (a)  of  this  section  that  are 
attributable  to  moveable  equipment 
from  those  portions  attributable  to 
plant/fi.xed  equipment. 

(c)  Standardizing  the  amounts.  (1) 
HCFA  standardizes  each  portion  of 
plant/fixed  equipm.ent  and  of  moveable 
equipment,  determined  under  paragraph 
(b)  of  this  section,  for  each  hospital  as 
follows; 

(i)  For  both  moveable  equipment  and 
plant/fixed  equipment,  by — 


(A)  Adjusting  for  resource  intensity  in 
case  mix  among  hospitals: 

(B)  Excluding  an  estimated  amount  of 
indirect  medical  education  payments; 

(C)  Excluding  an  estimated  amount  of 
the  payments  for  hospitals  that  serve  a 
disproportionate  share  of  low-income 
patients:  and 

(D)  Adjusting  for  the  reductions  to 
capital  payments  under  §  413.64(k)(6}  of 
this  chapter, 

(ii)  For  moveable  equipment,  by 
adjusting  for  the  effects  of  higher  cost  of 
living  payments  to  hospitals  located  in 
Alaska  and  Hawaii. 

(iii)  For  plant/fixed  equipment,  by 
adjusting  for  the  effects  of  a  capital 
construction  cost  index. 

(2)  Based  on  the  standardizations 
calculated  in  paragraphs  (c)(l)(i) 
through  (c)(i)(iii)  of  this  section,  HCFA 
determines  standardized  rates  for  plant/ 
fixed  equipment  and  for  moveable 
equipment,  for  hospitals  in  the  fifty 
States  and  the  District  of  Columbia 
subject  to  the  prospective  payment 
system,  and  for  hospitals  in  Puerto  Rico 
subject  to  the  prospective  payment 
system. 

(d)  Updating  the  capital  costs.  HCFA 
updates  each  hospital's  adjusted  plant/ 
fixed  and  moveable  costs  per  case 
determined  under  paragraph  (c)  of  this 
section  by — 

(1)  Updating  from  fiscal  year  1984 
through  fiscal  year  1987  using  estimated 
increases  in  actual  capital  costs  per 
case: 

(2)  Updating  for  fiscal  years  1988  and 
1989  using  the  respective  annual 
estimated  increase  in  actual  capital 
costs  per  case,  as  adjusted  in 
accordance  with  §  4]3,64[kl(6):  and 

(3)  Projecting  for  fiscal  year  1990 
onward  the  applicable  percentage 
change  under  §  412.63(e). 

(e)  Computing  urban  and  rural 
averages.  HCFA  computes  a  discharge- 
weighted  average  of  the  standardized 
amounts  determined  under  paragraph 
(d)  of  this  section  for  all  u.'-ban  hospitals 
and  for  all  rural  hospitals,  as  defined  in 
§  412.62(f).  in  the  fifty  States  and  the 
District  of  Columbia,  and  for  urban 
hospitals  and  rural  hospitals  in  Puerto 
Rico.  HCFA  also  computes  a  discharge- 
weighted  average  of  the  urban  capital 
payment  rate  and  the  rural  capital 
payment  rate  for  hospitals  in  Puerto 
Rico. 

(f)  Reducing  for  value  of  outlier 
payments  and  additional  capital 
payments.  Based  on  the  total  amount  of 
the  Federal  capital  payments  for  urban 
hospitals  and  the  total  amounts  of  the 
Federal  capital  paym.ents  for  rural 
hospitals,  HCFA  reduces  each  of  the 
average  standardized  amounts 


determined  under  paragraph  (e)  of  this 
section  by — 

(1)  The  proportion  (estimated  by 
HCFA)  of  the  amount  of  payments  that 
are  set  aside  for  additional  payments  for 
outlier  cases,  as  provided  under  Subpart 
F  of  this  part;  and 

(2)  Five  percent  (estimated  by  HCFA) 
of  the  total  amount  of  payments,  which 
is  set  aside  for  additional  payments  for 
capital  costs,  as  provided  under  §  412.68. 

(g)  Application  of  blending 
percentages  during  the  phase-in  period. 
For  cost  reporting  periods  beginning 
during  the  period  October  1,  1987 
through  September  3G.  1997,  the  amounts 
for  plant/fixed  equipment  and  for 
moveable  equipment  determined 
separately  under  paragraphs  fb)  through 
(f)  of  this  section  are  multiplied  by  the 
appropriate  phase-in  period 
percentages,  respectively,  as  described 
in  §  412.67(b). 

(h)  Federal  capita!  payment.  (1) 
Except  for  sole  community  hospitals  as 
described  in  paragraph  (h)(2)  of  this 
section,  the  Federal  capital  payment 
equals  the  product  of — 

(i)  The  national  capital  rates  as 
determined  under  paragiaphs  (a) 
through  (g)  of  this  section  and 
§  412.67(b)  including  an  adjustment  to 
the  plant /fixed  equipment  standardized 
amounts  for  the  construction  cost  index 
and  an  adjustment  to  the  moveable 
equipment  standardized  amounts  for  the 
higher  cost  of  living  for  hospitals  located 
in  Alaska  and  Hawaii;  and 

(ii)  The  DRG  weighting  factor 
determined  under  §  412.60ib)  for  each 
discharge. 

(2)  For  cost  reporting  periods 
beginning  before  October  1, 1990,  sole 
community  hospitals  are  paid  on  a 
reasonable  cost  basis,  as  provided 
under  Part  413  of  this  chapter,  for  their 
capital  costs. 

(i)  Additional  capital  payments. 
HCFA  makes  additional  capital 
payments  to  hospitals — 

(1)  That  serve  a  disproportionate 
share  of  low-income  patients,  as 
described  in  §  412.106;  and 

(2)  For  indirect  medical  education 
costs,  as  described  in  §412.118. 

§  412.67     Priase-in  period  and  mett>odology 
for  capital  payments. 

(a)  Phase-in  period.  Except  for  new 
hospitals  and  sole  community  hospitals 
as  described  in  paragraphs  (e)  and  (f)  of 
this  section,  respectively,  inclusion  of 
payments  for  capital  for  plant/fixed 
equipment  and  for  moveable  equipment 
in  the  prospective  payment  rates  is  to  be 
phased-in  over  a  ten-year  period  and  a 
seven-year  per'od.  respectively,  as 
described  in  paragraph  (b)  of  this 


! 
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section.  During  this  period,  the  capital 
payment  amount  is  based  on  a 
combination  of  a  hospital-specific 
capita!  portion  and  a  Federal  capital 
rate  as  determined  in  §  412.66.  At  the 
end  of  the  transition  periods  (that  is.  for 
discharges  occurring  in  a  cost  reporting 
period  beginning  on  or  after  October  1, 
1994,  for  moveable  equipment,  and  on  or 
after  October  1.  1997,  for  plant/fixed 
equipment],  payment  amounts  are  based 
entirely  on  a  Federal  capital  rate. 

(b)  Blended  percentages  for  capital 
rates.  The  blends  of  the  hospital-specific 
capital  portions  and  the  Federal  capital 
rates,  for  plant/fixed  equipment  and  for 
movable  equipment,  are  described  in  the 
following  tables: 

Table —Hospital-Specific  and  Federal 
Rate  Percentages  for  Determining 
Phase-In  Period  CAPITAL  Rates  for 
Plant  and  Fixed  Equipment 
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40 
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65 

Oct   1 
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20 

80 
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Table  —Hospital-Specific  and  Federal 
Rate  Percentages  for  Determining 
Phase-In  Period  CAPITAL  Rates  for 
Moveable  Equipment 
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(c)  hlospital-spccific  capital  portion. 
The  hospital-specific  capital  portion  is 
the  hospital's  actual  allowable  Medicare 
inpatient  hospital  costs  attributed  to 
plant/fixed  equipment  and  to  moveable 
equipment,  determined  separately,  for 
the  applicable  phase-in  year,  multiplied 
by  the  appropriate  phase-in  period 
percentages  described  in  paragraph  (bj 
of  this  section,  and  adjusted  for  fiscal 
years  1988  and  1989  by  the  reductions 
described  under  §  413.64(k.). 

(d)  Classification  of  capital  assets  as 
plant/fixed  or  moveable  equipment — (1 ) 
General  rule.  Except  as  specified  in 


paragraph  (d](4)  of  this  section,  a 
hospital  must  classify  its  capitai  assets 
as  plant/fixed  equipment  or  as 
moveable  equipment  as  described  in 
this  paragraph  for  purposes  of  receiving 
payment  for  capital  expenditures  under 
the  prospective  payment  system. 

(2)  Procedures  for  classifying  assets. 
(i)  HCFA  establishes  a  list  under  which 
HCFA  assigns  capital  assets  to  a  plant/ 
fixed  equipment  category  or  a  moveable 
equipment  category  and  updates  the  list 
periodically  as  necessary  in  notices 
published  in  the  Federal  Register. 

(ii)  Capital  assets  not  specified  on  the 
list  are  assigned  to  the  plant/fixed  or 
moveable  equipment  categories  under 
the  definitions  provided  in  paragraph 
(d)(3)  of  this  section. 

(3)  Definitions.  The  following 
definitions  apply  for  purposes  of 
classifying  assets  not  specified  on  the 
HCFAUst. 

(i)  "Plant/fixed  equipment"  means — 

(A)  A  building,  which  includes,  in  a 
restrictive  sense,  the  basic  structure  or 
shell  and  additions  thereto  (with  the 
remainder  being  identified  as  building 
equipment):  and 

(B)  Building  equipment,  the  general 
characteristics  of  which  are  that  it  is 
affixed  to  the  building,  and  not  subject 
to  transfer:  and  that  it  has  a  fairly  long 
useful  life,  but  one  that  is  shorter  than 
the  useful  life  of  the  building  to  which  it 
is  affixed. 

(ii)  "Moveable  equipment"  means 
equipment  that  has  the  following  general 
characteristics: 

(A)  A  relatively  fixed  location  in  the 
building; 

(B)  Capability  of  being  moved  as 
distinguished  from  building  equipment; 

(C)  A  unit  cost  sufficient  to  justify 
ledger  control; 

(D)  Sufficient  size  and  identity  to 
make  control  feasible  by  means  of 
identification  tags;  and 

(E)  A  minimum  useful  life  of 
approximately  three  years. 

(4)  Exception  for  past  classification 
practices.  A  hospital  may  request 
review  of  the  classification  of  a  capital 
asset  that  is  classified  under  paragraph 
(d)(2)  or  (d)(3)  of  this  section,  if  the 
hospital  demonstrates  to  its  fiscal 
intermediary  that  its  classification  of  the 
asset  during  its  cost  reporting  period 
beginning  before  October  1. 1987 — 

(i)  Is  based  on  longstanding  past 
practices:  and 

(ii)  Is  not  for  the  purpose  of  affecting 
Federal  capital  prospective  payments. 

(e)  Payment  rate  for  newly- 
participating  hospitals.  (1)  If  a  hospital 
meets  the  criteria  in  paragraph  (e)(2)  or 
(e)(3)  of  this  section,  it  is  paid  on  the 
basis  of  the  Federal  capital  portion,  as 


determined  in  §  412.66,  and  the  hospital- 
specific  capital  portion,  as  determined  in 
paragraph  (c)  of  this  section,  using  the 
blending  percentages  applicable  for  the 
Federal  fiscal  year  in  which  it  initially 
participates  in  the  Medicare  program. 

(2)  The  hospital— 

(i)  Is  newly  participating  in  the 
Medicare  program  (under  previous  and 
present  ownership):  and 

(ii)  Does  not  have  a  12-month  cost 
reporting  period  ending  on  or  before 
September  30, 1987. 

(3)  The  hospital  is  under  new 
ownership  and  documents  to  the 
satisfaction  of  its  intermediary  that  the 
ownership  and  occupancy  rate 
requirements  described  in  §  412.74(a)(2) 
are  met. 

(f)  Payment  rote  for  sole  community 
hospitals.  For  cost  reporting  periods 
beginning  before  October  1. 1990,  a 
hospital  that  meets  the  criteria  in 
§  412.92(a)  for  classification  as  a  sole 
community  hospital  is  paid  on  a 
reasonable  cost  basis,  as  provided 
under  Part  413  of  this  chapter,  for  its 
capital  costs. 

§  412.68     Additional  payments  for  capital 
costs. 

(a)  Threshold  for  additional 
payments.  During  the  phase-in  periods 
for  capital  payments,  as  described  in 

§  412.67.  a  hospital  may  be  paid  an 
additional  capital  payment  for  plant/ 
fixed  equipment  or  moveable 
equipment,  or  both,  if  the  portions  of  the 
hospital's  actual  allowable  inpatient 
capital  cost  not  paid  through  the 
hospital-specific  portions  (as  determined 
under  §  412.67)  equal  or  exceed  a 
percent  (specified  by  HCFA  in  the 
Federal  Register  notices  published  under 
§  412.8]  of  its  total  Federal  capital 
payments  received  under  §  412.66. 

(b)  Payment  amount.  A  hospital  that 
meets  the  criterion  described  in 
paragraph  (a)  of  this  section  may  be 
paid  an  additional  capital  payment 
equal  to  70  percent  of  the  difference 
between — 

(1)  The  portion  of  the  hospital's  total 
actual  allowable  inpatient  capital  cost 
not  paid  through  the  hospital-specific 
portion  as  determined  under  §  412.67(c); 
and 

(2)  The  percent  (specified  by  HCFA) 
of  the  hospital's  total  Federal  capital 
payments  received  under  §  412.66. 

E.  Subpart  F  is  amended  as  follows; 

Subpart  F— Payment  for  Outlier  Cases 

1.  In  §  412.82.  paragraph  (c)  is  revised 
to  read  as  follows; 
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§  412.82    Payment  for  extended  tength-of- 
stay  cases  (day  outliers). 
***** 

(c)  The  per  diem  payment  made  under 
paragraph  (a)  of  this  section  is  derived 
by  first  taking  60  percent  of  the  average 
per  diem  payment  for  the  applicable 
DRG,  as  calculated  by  dividing  the 
Federal  prospective  payment  rates 
(noncapital,  and  effective  with  cost 
reporting  periods  beginning  on  or  after 
October  1, 1987,  capital]  determined 
under  Subpart  D  of  this  part  by  the 
geometric  mean  length-of-stay  for  that 
DRG.  The  resulting  amounts  are  then 
multiplied  by  the  applicable  Federal 
portions  (capita!  and  noncapital)  of  the 
blend  as  follows: 

Federal  Noncapital  Portions 


Cos'  feporitng  pe'rfxJs  be9inoif.g  on  o*  atte* 


Fed 

erai 

cent) 


October  1.  1983 

Oclobef  V  1984 _ __ 

Ociot>e<  I    1985 _ „._. 

The    tHsi    seven    months   o(   the   cost   reporting 

penod 
The  tematntrtg  five  months  ot  the  cost  reporting 

penod _ 

Octotiet  1    1986 _ 

Oc1oOe<  1,  1967 _..• _ _ 


25 
SO 


50 

5b 

75 

fOO 


Federal  Capital  Portions 


Cos!  'eoo^ng  penods  begtnmnj  or.  c»  »*iei   I  equip-  ,  ^^^^ 

cent) 


tpef- 

cent) 


Oct  1.  1967.. 
Ocl  1,  1968.. 
Oct  1.  1989 
Oa   1,  1990 
Oct.  1.  1991.. 
Get  1,  1992 . 
Oct  1.  1993 
Oct  1.  1994. 
Oct  1,  1995 
Oct   1    1996 
Oct   1,  1997 


5 

5 

W 

10 

15 

'5 

20 

20 

25 

3C 

30 

50 

40 

?6 

50 

100 

$5 

100 

80 

100 

WO 

100 

2.  In  §  412.84,  paragraphs  (g)  and  (i) 
are  revised  to  read  aa  follows: 

§  412.M    Payment  tor  extraordJnaiity  hlgrv 
coBt  cases  (cost  outliers). 
•         *         •         •         * 

(g)  The  intermediary  bases  the  cost  of 
the  discharge  on  a  certain  percentage  of 
the  billed  charges  for  covered  impatient 
services.  The  cost  is  adjusted  further  to 
exclude  an  estimate  of  indirect  medical 
education  costs,  and  payments  for 
hospitals  that  service  a  disproportionate 
share  of  fow-income  patients,  and  to 
include  the  reasonable  charges  for 
nonphysician  services  billed  by  an 
outside  supplier  in  accordance  with 
§  489.23(c)(3)  of  this  chapter. 


(1)  For  discharges  in  cost  reporting 
periods  beginning  before  October  1, 
1987.  the  factor  is  66  percent. 

(2)  For  discharges  in  cost  reporting 
periods  beginning  on  or  after  October  1, 
1987,  the  fdctor  is  71  percent. 

(i)  The  additional  payment  amount  is 
derived  by  first  taking  60  percent  of  the 
difference  between  the  hospital's 
adjusted  cost  for  the  discharge  (as 
determined  under  paragraph  (g)  of  this 
section)  and  the  threshold  criteria 
established  under  §  412.80(a)(l)lii).  The 
resulting  amounts  are  then  multiplied  by 
the  applicable  Federal  portions 
(noncapital,  and  effective  with  cost 
reporting  periods  beginning  on  or  after 
October  1.  1987.  capita!)  of  the  blend  as 
indicated  in  §  412.82(c). 

F.  Subpart  G  is  amend'^d  as  follows; 

Subpart  G— Special  Treatment  of 
Certain  Facilities 

1.  In  §  412.92,  paragraph  (d)  is  revised 

to  read  as  follows: 

§412.92     Special  treatment:  Sole 
community  hospitals. 

*  •  *  •  • 

(d)  Determining  prospective  payment 
rates  for  sole  comrnum'.y  hospitals.  For 
all  cost  reporting  periods  beginning  on 
or  after  October  1,  1983.  the  prospective 
payment  rates  for  sole  community 
hospitals  equal  the  sum  total  of  the 
following  payment  rates: 

(1)  75  percent  of  the  hospital-specific 
base  payment  rate  as  determined  under 
§  412.73; 

(2)  25  percent  of  the  appropriate 
regional  prospective  payment  rate  as 
determined  under  Subpart  D  of  this  pdrt. 
and 

(3)  TTie  caoital  payment  as  determined 
under  §  412.67(fl. 

«         *         «         ■  • 

2.  In  §  412.96,  paragraphs  (d)  and  (e) 
are  revised  to  read  as  follows: 


§412.96 
centers. 


Special  treatment:  Referral 


(d)  Payment  to  rural  referral  centers 
With  500  or  more  beds.  A  hospital  that 
meets  the  criteria  of  {  412.96(b)(1)  is 
paid  prospective  payments  per 
discharge  based  on  the  applicable  urban 
payment  rates  as  determined  in 
accordaru;e  with  §  412.62(j)  or 

§  412.63(f).  as  adjusted  by  the  hospital's 
area  wage  index,  and  §  412.66(h),  as 
adjustied  by  the  capital  construction 
cost  index  adopted  by  HCFA  and 
applicable  to  the  hospital. 

(e)  Payment  to  all  other  rural  referral 
centers.  For  cost  reporting  periods 
beginning  on  or  after  October  1,  1984.  a 


hospital  that  is  located  in  a  rural  area 
and  meets  the  criteria  of  §412.96  (b)(2) 
or  (c)  is  paid  prospective  payments  per 
discharge  based  on  the  applicable  urban 
payment  rates  determined  in 
accordance  with  §412.62(1)  or  §  412.6310. 
as  adjusted  by  the  hospital  s  area  wage 
index,  and  §  412.66(h),  as  adjusted  by 
the  capital  construction  cost  index 
adopted  by  HCFA  and  applicable  to  the 
hospital. 
***** 

G.  Subpart  H  is  amended  as  follows: 

Subpart  H— Payments  to  Hospitals 
Under  the  Prospective  Payment 
System 

1.  Section  412.113  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§412.113     Payments  determined  on  8 
reasonable  cost  basis. 

(a)  Capital  costs.  Payment  for  capital 
costs  (as  described  in  §  413.130  of  this 
chapter)  is  determined  on  a  reasonable 
cost  basis  for  cost  reporting  periods 
beginning  on  or  after  October  1.  1983 
and  before  October  1,  1987.  During  that 
period,  the  capital  costs  for  each 
hospital  must  be  dete.Tnmed 
consistentiv  with  the  treatment  of  such 
costs  for  purposes  of  determining  the 
hospital-specific  j>ortion  of  the  hospital's 
prospective  payment  rate  under 

§  §  412. "0  through  412. "3.  For  cost 
reporting  periods  beginning  on  or  after 
October  1.  1987,  capital  costs  are  paid 
on  a  prospective  basis  as  described  in 
§§  412.65  through  412.68, 

2.  In  §  412.125,  the  introductory 
language  of  the  section  is  republished 
and  paragraph  (b)  is  revised  to  read  as 
follows: 

§  4 1 2. 1 25     Effect  of  cftanoe  of  ownership 
on  payments  under  tf>e  prospecth^e 
payn>ent  system. 

When  a  hospital's  ownership  changes. 
es  described  in  §  489,18  of  this  chapter, 
the  following  rules  apply: 
•         •         •         •         « 

(b)  Payment  for  capital  costs  (for 
reporting  periods  beginning  before 
October  1,  1987)  and  bad  debts,  as 
described  in  §§  412.113(a)  and 
412.115(a).  respectively,  is  made  to  each 
owner  or  operator  of  the  hospital  (buyer 
and  seller)  in  accordance  with  the 
principles  of  reasonable  cost 
reimbursement 

H  In  Subpart  K.  a  new  §  412.214  is 
added  to  read  as  follows; 
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Subpart  K— Prospective  Payment 
System  for  Hospitals  Located  in 
Puerto  Rico 


§412.214     Capital  payments. 

Suh|fct  to  the  blending  percentages 
for  the  Federal  rates  described  in 
§  412.204.  capital  payments  for  hospitals 
located  in  Puerto  Rico  are  determined  in 
the  same  manner,  as  described  in 
§§  412.65  through  412,68.  as  for  other 
hospitals  subject  to  the  prospective 
payment  system. 

(Cat  jlog  of  Federul  Domestic  .Assistance 
Programs  No.  13.773,  MediCdre-Hospital 
iii.surance  Program] 

Dated:  August  24.  \9H7. 

William  L.  Roper, 

Adnimmtrator.  Health  Care  Financing 
Administra/jon 

ApptVved:  August  27,  1987. 
Otis  R.  Bowen. 

Secretary. 

Note. — Appendices  A-D  wiil  not  appear  in 
the  Code  of  Federal  Regulations. 

Appendix  A — Federal  Capital-Related 
Rales  ' 

Table  1.— Fifty  States  and 
District  of  Columbia 


Plant/fixed 
equipment 


Moveable 
equipment 


Urt)an      Rural      Urban      Rural 


180.03     160  86     122  39      92.72 

'  The  rates  reflect  ttie  reduction  for  capital- 
related  costs  of  seven  percent  for  cost  report- 
ing penods  or  dischiarges  (as  ttie  case  may 
t>e)  occurring  dunng  FY  1988,  as  required 
under  section  1886(g)(3)(A)(ii)  of  ttie  Act  and 
an  offset  for  budget  neutrality  as  required 
under  section  1886(g)(3)(C)(ii)  of  ttie  Act  for 
cost  reporting  penods  occurring  during  FY 
1988 

Table  2.— Puerto  Rico  ' 


Plant/trxed 
equipment 


Moveable 
equipment 


Urban      Rural      Urban      Rural 


Puerto  Rico 
National 


9306    167.55 
181  84 


38  29        3  88 
119.23 


'  For  hiospltals  located  in  Puerto  Rico,  ttie 
Federal  rate  is  compnsed  of  75  percent  of  ttie 
Puerto  Rico-specific  adjusted  capital  prospec- 
tive payment  rate  and  25  percent  of  ttie  dis- 
ctiarge-weigfited  average  of  ttie  national  urban 
and  rural  adjusted  capital  prospective  payment 
rates 


Appendix  B — Construction  Cost  Indexes 

i 

Table  I. — Construction  Cost  Index 
for  Urban  Areas 


Con- 

Urban area  (constituent  counties 

struction 

or  county  equivalents) 

cost 

index 

Abilene.  TX 

899 

Taylor.TX 

Akron.  OH 

1  053 

Portage.  OH 

Summit.  OH 

Albany.  GA 

.814 

Dougherty,  GA 

Lee.  GA 

Albanv-Schenectady-Troy.  NY 

1.190 

Albany,  NY 

Greene.  NY 

Montgomery,  NY 

Rensselaer,  NY 

Saratoga,  NY 

Schenectady.  NY 

Albuquerque.  NN 
Bernalillo.  N 

A 

987 

M 

Alexandria.  LA.. 
Rapides.  L.A 

1  049 

Allentovi'n-Bethlf 
Warren.  NJ 

•hem,  PA  NJ 

1.114 

Carbon.  PA 

Lehigh,  PA 

Northampton,  PA 

Altoona.  PA 

1464 

Blair.  PA 

Amarillo.  TX 

.917 

Potter,  TX 

Randall.  TX 

Anaheim-Santa  1 
Orange,  CA 

\na.  CA 

.965 

Anchorage.  AK 

1.717 

Anchorage.  AK 

Anderson.  IN 

921 

Madison.  IN 

Anderson.  SC 

800 

Anderson.  SC 

Ann  Arbor.  ML.. 
Washtenaw 

1 166 

MI 

Anniston.  AL 

830 

Calhoun.  AL 

Appleton-Oshl<o8h-Neenah.  Wl 

.925 

Calumet,  WI 

Outagamie,  WI 

Winnebago.  WI 

AshevUle.  NC 

827 

Buncombe,  NC 

Athens.  GA _ 

879 

Clarke,  GA 

Jackson.  GA 

Madison,  GA 

Oconee,  GA 

Atlanta,  G.A 

844 

Barrow.  GA 

Butts.  GA 

Cherokee,  GA 

Clayton,  GA 

Table  I. — Construction  Cost  Index 
for  Urban  Areas — Continued 


Urban  area  (constituent  counties 
or  county  equivalents) 


Con- 
struction 
cost 
index 


,  TX 


Cobb,  GA 

Coweta,  GA 

De  Kalb,  GA 

Douglas.  GA 

Fayette,  GA 

Forsvth,  GA 

Fulton.  GA 

Gwinnett,  GA 

Henry.  GA 

Newton,  GA 

Paulding,  GA 

Rockdale.  GA 

Spalding.  GA 

Walton.  GA 
Atlantic  City.  N) ... 

Atlantic.  NJ 

Cape  May.  NJ 
Augusta.  GA-SC 

Columbia.  GA 

McDuffie,  GA 

Richmond,  GA 

Aiken,  SC 
Aurora-Elgin.  IL 

Kane.  IL 

Kendall.  IL 
Austin,  TX 

Hays,  Tx 

Travis.  TX 

Williamson 
Bakersfield,  CA.... 

Kern.  CA 
Baltimore,  MD 

Anne  Arunde 

Baltimore,  MD 

Baltimore  City 

Carroll,  MD 

Harford.  MD 

Howard.  MD 

Queen  Annes 
Bangor,  ME 

Penobscot,  ME 
Baton  Rouge,  LA 

Ascension,  LA 

East  Baton  Rouge,  LA 

Livingston,  LA 

West  Baton  Rouge.  LA 
Battle  Creek.  Ml 

Calhoun.  Ml 
Beaumont-Port  Arthur,  TX.. 

Hardm.  TX 

Jefferson.  TX 

Orange,  TX 
Beaver  County.  PA 

Beaver,  PA 
Bellingham.  WA 

Whatcom.  WA 
Benton  Harbor.  MI 

Berrien.  MI 
EJerfif'n-Passaic.  NJ. 

Bergen.  NJ 

Passaic.  NJ 
Billings.  MT 


MD 


MD 


MD 


1.188 
.830 

.917 
.888 

1.082 
1.125 


1.067 
.924 

.985 
.900 

1.356 
1.029 
1.002 
1.353 

1.056 
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Table  I. — Construction  Cost  Index 
for  Urban  Areas — Continued 


Urban  area  (constituent  counties 
or  county  equivalents) 

Con- 
struction 
cost 
index 

Yellowstone.  MT 
Biloxi-Gulfport.  MS 

958 

Hancock,  MS 
Harrison.  MS 
Binghamton,  NY 

1.268 

Broome,  NY 
TiORa,  NY 
Birmingham,  AL 

.876 

Blount,  AL 
[efferson.  AL 
Saint  Clair.  AL 
Shelbv.  AL 
Walker.  AL 
Bismarck,  ND 

957 

Burleigh.  ND 
Morton.  ND 
Bloomington,  IN 

1  396 

Monroe.  LN 
Bioomington  Normal.  IL 

.793 

McLean.  IL 
Boise  Citv.  ID 

Ada.  ID 
BdsUin-Lawrfnce-Salem-Lowell 
Brockton.  M.^ 

1  338 

Essex,  MA 
Middlesex,  MA 
Norfolk,  MA 
Plymouth,  MA 
Suffolk,  MA 
Boulder  Longmont,  CO 

882 

Boulder,  CO 
Bradenton,  FL 

.760 

Manatee,  FL 
Brazoria,  TX 

,832 

Brazoria,  TX 
Bremerton,  WA 

1  069 

Kitsap,  WA 
Bridgeport-Stamford  -Nor walk- 
D.inburv,  CT 

1  290 

Fairfield,  CT 
Brownsville  Harlmgen,  TX 

Cameron,  TX 
Brvan-College  Station,  TX 

.739 
1  012 

Brazos,  TX 
Buffalo,  NY 

1  352 

Erie,  NY 
Burlington,  NC 

.824 

Alamance.  NC 
Burlington,  VT 

984 

Chittenden,  VT 
Grand  Isle,  VT 
Canton.  OH 

902 

Carroll.  OH 
Stark,  OH 
Casper,  WY 

784 

Natrona,  WY 
Cedar  Rapids,  lA 

858 

Linn.  LA 
Champaign  IJrhana-RantouI.  IL 

Champaign.  IL 
Charleston,  SC 

1.243 
.921 

Berkeley,  SC 
Charleston,  SC 
Dorchester,  SC 

Table  I. — Construction  Cost  Index 
for  Urban  Areas — Continued 


Urban  area  (constituent  counties 
or  county  equivalents] 


Con- 
struction 
cost 
index 


Charleston.  WV 

1 155 

Kanawha.  WV 

Putnam,  WV 

Charlolle-Gastonia-Rock          Hill, 

NC-SC 

.803 

Cabarrus,  NC 

Gaston,  NC 

Lincoln,  NC 

Mecklenburg,  NC 

Rowan.  NC 

Union,  NC 

York.  SC 

Charlottesville,  VA 

1  343 

Albermarle,  VA 

Charlottesville  City,  VA 

Fluvanna,  VA 

Greene,  VA 

Chattanooga.  TN-GA 

.868 

Catoosa,  GA 

Dade,  GA 

Walker.  GA 

Hamilton,  TN 

Marion.  TN 

Sequatchie.  TN 

Cheyenne,  WY 

.976 

Laramie,  WY 

Chicago,  IL 

1.108 

Cook.  IL 

Du  Page,  IL 

McHenry.  IL 

Chico.  CA 

970 

Butte.  CA 

Cinc;r!nan   0!^KY-!\ 

1.039 

D.-arho.-n,  l.\ 

Boone.  KY 

Campbell,  KY 

Kenton,  KY 

Clermont.  OH 

Hamilton.  OH 

Warren,  OH 

Clarksv  ille-Hopkinsville.  TN-KY 

.904 

Christian,  KY 

Montgomery,  TN 

Cleveland,  OH 

1  190 

Cuyahoga,  OH 

Geauga,  OH 

Lake,  OH 

Medina,  OH 

Colorado  Springs,  CO 

.847 

El  Paso,  CO 

Columbia.  MO 

1.197 

Boone.  MO 

Columbia.  SC 

.844 

Lexington,  SC 

Richland,  SC 

Columbus,  GA-AL 

.940 

Russell.  AL 

Chattanoochee,  GA 

Muscogee,  GA 

Columbus,  OH 

.978 

Delaware.  OH 

Fairfield.  OH 

Franklin,  OH 

Table  I. — Construction  Cost  Index 
for  Urban  Areas — Cu.'^un^tjd 


Urban  area  (constituent  counties 
or  county  equivalents] 


Licking.  OH 
Madison.  OH 
Pickaway.  OH 
Union.  OH 

Corpus  Christi.  T^ 

Nueces.  TX 
San  Patricio.  TX 

Cumberland.  MD-WV. 
Allegeny.  MD 
Mineral.  WV 

Dallas.  TX 

Collin,  TX 
Dallas.  TX 
Denton,  TX 
Ellis,  TX 
Kaufman,  T^ 
Rockwall,  TX 

Danville.  VA 

Danville.  VA 
Pittsylvania.  VA 


OH 


Davenport-Rock 

lA-IL 

Scott.  lA 
Henry.  IL 
Rock  Island.  IL 

Dayton-Springfield,  OH., 
Clark.  OH 
Greene.  OH 

Miami,  OH 
Montgomt 

Daytona  Beach.  FL. 

Volusia.  FL 
Decatur.  IL 

Macon.  IL 
Denver,  CO 

Adams.  CO 

Arapahoe,  CO 

Denver.  CO 

Douglas.  CO 

Jefferson.  Co 
Des  Moines.  lA 

Dallas,  lA 

Polk.  lA 

Warren.  lA 
Detroit,  MI 

Lapeer.  MI 

Livingston.  MI 

Macomb,  MI 

Monroe,  MI 

Oakland,  MI 

Saint  Clair.  MI 

Wayne.  MI 
Dothan.  AL 

Dale.  AL 

Houston.  AL 
Dubuque,  lA 

Dubuque.  lA 
Duluth.  M.N-WI 

St.  Louis.  MN 

Douglas.  WI 
Eau  Claire.  WI 


Island-Moline, 


Con- 
struction 
cost 
index 


.904 


1.183 


.861 


.924 


1.016 


1.081 


.903 

1.111 

.932 


1.081 


1.135 


.805 

.982 
1.063 

.839 


I 
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Table  I. — Construction  Cost  Index 
for  Urban  Areas — Continued 


UM  I 


Urt., 


Con- 
irsM  (constitiienJ  counties    ^  struction 
idunty  ec|uivHlen(8)  i      cosi 

index 


Chiippewa.  WI 

K<(u  Qaire.  WI 
F.I  Pjsip.  TX 

F.I  Phso.  TX 
Elkhiirt -Goshen.  I.N „ „..., 

Elkhnrt.  IN 
Kimira.  NY _„ 

Chemung.  NY 
Enid.  OK _ 

Garfield.  OK 
Erie.  PA _...„ 

Ene.  PA 
Eujjene-Springfield,  OR 

Lane,  OR 
Kv.insville.  IN-KY _ 

t'osey.  IN 

V'iinderburgh,  l.N 

Uarrick.  IN 

Henderson.  KY 
.- <rgo-M(>ofh«(*d.  Nt>-MN 

C:hiy.  MN 

f:Hss  ND 
K,(>e';eulle.  NC 

Cuml>eriand.  NC 
Fh\.  >-*'(ville-Sprmgdale.  AR , 

Vwishington,  AR 
Flint   Ml 

Genesee,  MI 

ShidvViissee.  MI 
Fiiircnce   AL 

CoHiert.  AL 

Lauderdale.  AL 
Finn-nrf   SC 

Kinrcnce.  SC 

Ciiilins  Linelrind,  CO 

L.iriiTior.  CO 
Fci!     L.iudprdale-Ho!!ywoad-Pum- 
panu  Beach.  FL „„., 

Broward.  FL 
Fo-t  M\fvs-Cape  Cornl,  Fl „., 

Lee,  FL 
Fort  Pierr.e,  FI _..._..., 

Martin.  FL 

St,  Lucie.  FL 
Flirt  Smith.  AR-OK  _ 

Crawford,  AR 

St  lidSliau.  AR 

Sequojah,  OK 
Flirt  Vv.dlt)-;  Beach,  FI 

(-ik.iioosa,  FL 
Fori  Wayne,  IN 

.M'.en.  IN 

De  Krtlb.  IN 

Whitley.  IN 
F  I't  VV,.,'h-Arhng!on,  TX „ 

|(.'-,    Mia,  TX 

r.:N,T,  TX 

larr^nt.  TX 

Fresno,  C.\ _ 

Fnsao.  CA 
Gadsden.  AL 

E'o'.vah,  AL 
C:  ,i,;,ville.  FL 

.Alachua,  FL 

Bradford,  FL 


F 


,e,s8 

.959 

1121 

.»55 

1.223 

1  ClZli 

i.nai 

.940 

.7«5 
.947 
.987 

.8()1 

,840 
,926 

.878 
.761 

.900 

.770 

1.008 

.964 

.883 

1.057 
.813 
.989 


Table  I. — Construction  Cost  Index 
for  Urban  Areas — Continued 


Urban  area  (constituent  counties 
or  county  equivalents) 


Galveston-Texas  City.  TX 

Galveston.  TX 
Gary-Hammond,  IN 

Uke.  IN 

Porter.  IN 
Glens  Falte.  NY 

Warren.  NY 

Washington.  NY 
Grand  Forks,  ND ~ 

Grand  Forks,  ND 
Grand  Rapids.  Ml 

Kent.  MI 

OttawH,  Ml 
Great  Fails.  MT 

Cascade.  NTT 
Greeley.  CO „ 

Weld.  CO 
Green  Bay,  WI 

Brown.  WI 
Greensboro- Winston-Salem-High 
Point.  NC 

Davidson.  NC 

Davie.  NC 

Forsyth.  NC 

Guilford,  NC 

Randolph,  NC 

Stokes.  NC 

Yadkin.  NG 
Greenville-Spartanburg.  SC , 

Greenville.  SC 

Pickens.  SC 

Spartanburg,  SC 
Hagerstown.  MD 

Washington,  MD 
Hamilton-Middletown.  OH 

Butler.  OH 
Harrisburg-Lebanon-Carlisle,  PA... 

Cumberland.  PA 

Dauphin.  PA 

Lebanon.  PA 

Perry.  PA 
Hartford-Middletown-New       Brit- 
ain-Bristol, CT _ 

Hartford.  CT 

Litchfield.  CT 

Middlesex.  CT 

Tolland,  CT 
Hickory.  NC 

Alexander.  NC 

Burke.  NC 

Catawba.  NC 

Honolulu,  HI . 
Honolulu.  HI 

Houma-Thibodaux,  LA. 
Lafourche,  LA 
Terrebonne,  LA 

Houston,  TX. 

Fort  Bend.  TX 
Harris.  TX 
Liberty.  TX 
Montgomerj',  TX 
Waller.  TX 


Con- 
struction 
cost 
index 


1,047 
1.050 

IJJ77 

.943 
.912 

1.069 
.880 
.859 

.850 


.804 

..968 

.937 

1,109 


1.220 

.826 

1.023 
1.201 

.858 


Table  I. — Construction  Cost  Index 
for  Urban  Areas — Continued 


Urban  area  (constituent  counties 
or  county  equivalents! 


Huntungton-Ashiand.  WV-KY-OH 

Boyd,  KY 

Carter,  KY 

Greenup.  KY 

Lawrence,  OH 

Cabell,  W\' 

Wayne,  WV 
HuntsviUe.  AL 

Madison.  AL 
Indianapolis.  IN 

Boone.  IN 

Hamilton,  IN 

Hancock.  IN 

Hendricks.  IN 

Johnson.  IN 

Marion.  IN 

Morgan.  IN 

Shelby.  IN 
Iowa  City,  lA 

Johnson.  lA 
Jackson,  MI 

Jackson,  Ml 
Jackson,  MS 

Hinds.  MS 

Madison,  MS 

Rankin,  MS 
Jackson,  TN 

Madison,  TN 
j3ck.sonvil!e,  FI 

Clay.  FL 

DuvaL  FI. 

Nassau,  VL 

St,  Johns,  FL 
Jacksonville.  NC 

Onslow.  NC 
Janesvilie-Beloit.  WI „ 

Rock.  WI 
Jersey  City.  NJ _ 

Hudson.  NJ 
Johnson        City-Kingsport-Bristol, 
TN-VA „ 

Carter.  TN 

Hawkins.  TN 

Sullivan.  TN 

Unicoi.  TN 

Washington.  TN 

Bristol  City.  VA 

Scott.  VA 

Washington.  VA 
Johnstown.  PA „ 

Cambria.  PA       | 

Somerset.  PA      | 
Joliet.  IL 

Grundy,  IL 

Will.  IL 
Joplin.  MO 

Jasper.  MO 

Newton.  MO       ] 
Kalamazoo.  MI i. 

Kalamazoo.  Ml  1 
Kankakee,  IL i.. 

Kankakee.  IL 
Kansas  City.  KS-MO.. 


Con- 
struction 
cost 
index 


1,029 


,806 
,988 


1,370 

1,096 

.930 

.937 
.874 

1.115 
.932 

1  4^)0 

1,004 


1,199 

.877 

.941 

1,117 

1,119 

.913 
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Table  I. — Construction  Cost  Index 
for  Urban  Areas — Continued 


Urban  area  (constituent  counties 

or  county  equivalents) 


Con- 
struction 
cost 
index 


Johnson,  KS 

Leavenworth,  KS 

Miami,  KS 

Wyandotte,  KS 

Cass,  MO 

Clay,  MO 

[ackson,  MO 

Lafavette,  MO 

Plattp,  MO 

Rav   MO 

Kenosha   Wl 

872 

Kenosha.  Wl 

Killeen-Temple,  TX 

.910 

Bell,  TX 

Corvell.  TX 

Knoxville,  TN 

.873 

Anderson,  TN 

Blount.  TN 

Grainger.  TN 

Jefferson,  TN 

Knox,  TN 

Sevier.  TN 

Union,  TN 

Kokomo,  IN 

8fi5 

Howard,  IN 

Tipton,  IN 

LdCrosse.  Wl 

9-0 

LaCrosse,  Wl 

Lafavette.  LA 

958 

Lafayette,  LA 

St.  Martin,  LA 

Lafavette.  IN 

1116 

Tippecanoe.  IN 

Lake  Charles.  LA 

929 

Calcasieu.  LA 

Lake  Countv.  IL 

1  035 

Lake,  IL 

I,akeland-\Vinter  Haven.  FL 

.788 

Polk,  FL 

Lancaster.  PA 

.977 

Lancaster,  P.A 

I^nsing-East  Lansing,  MI 

1.108 

Clinton,  Ml 

Eaton.  MI 

Ingham.  Ml 

Laredo.  TX 

.728 

Webb.  TX 

Las  Cruces.  .\M 

.845 

Dona  Ana.  ,NM 

Las  Vegas.  NV 

.949 

Clark.  .W 

I^wrence,  KS 

1 118 

Douglas.  KS 

Lawton.  OK 

.997 

Comanche.  OK 

Lewis  ton- Auburn.  ME 

.952 

Androscoggin.  ME 

Lexington-Fayette.  KY 

1.063 

Bourbon.  KY 

Clark.  KY 

Fayette.  KY 

Jessamine.  KY 

Scott.  KY 

Woodford,  KY 

Lima.  OH 

.943 

Table  I. — Construction  Cost  Index 
for  Urban  Areas — Continued 


Urban  area  (constituent  counties 
or  county  equivalents) 


Con- 
struction 
cost 
index 


Alien,  OH 

Auglaize.  OH 
Lincoln,  NE 

Lancaster.  .\E 
Little  Rock-North  Little  Rock,  AR 

Faulkner,  AR 

Lonoke,  AR 

Pulaski,  AR 

Saline,  AR 
Lo ngv le w - M a rsh a  II,  TX 

Gregg,  TX 

Harnson,  TX 
Lorain-Elyria,  OH 

Lorain.  OH 
Los  .Angeles-Long  EJeath.  CA 

Los  Angeles,  CA 
Louisville.  KY-IN 

Clark.  IN 

Floyd.  IN 

Harnson.  IN 

Bullitt,  KY 

Jefferson,  KY 

Oldham,  KY 

Shelbv.  KY 
Lubbock,  TX 

Lubbock.  TX 
Lynchburg,  VA 

Amherst.  VA 

Campbell,  VA 

Lynchburg  City.  VA 
Macon-Wamer  Robins.  G.^ 

Bibb.  GA 

Houston.  G.A 

Jones,  G.A 

Peach.  GA 
Madison.  Wl 

Dane.  Wl 
Manchester-Nashua.  NH 

Hillsborough.  Nfj 

Merrimack.  NH 
Mansfield.  OH 

Richland,  OH 
McAllen-Edinburg-Mission,  TX.... 

Hidalgo.  TX 
Medford.  OR 

Jackson,  OR 
Mplboume-Titusville,  FL 

Brevard.  FL 
.Memphis.  TN-AR-MS 

Crittenden,  AR 

De  Soto,  MS 

Shelby,  TN 

Tipton,  TN 
Merced,  CA 

Merced,  CA 
Miami-Hialeah,  FL 

Dade,  FL 
Middlesex-Somerset-Hunterdon. 
NJ 

Hunterdon,  NJ 

Middlesex,  NJ 

Somerset.  NJ 
Midland.  TX 

Midland.  TX 
Milwaukee   Wl 


1  066 


.746 

1048 

1  065 

.983 


.911 
.900 

.809 

1.044 
1.084 

.875 
.762 
.975 
.839 
.877 

1.092 
.961 

1.191 

.862 
1.069 


Table  I. — Construction  Cost  Index 
for  Urban  .\reas — Continued 


Urban  area  (constituent  counties 
or  county  equivalents) 


Con- 
struction 
cost 
index 


Milwaukee,  Wl 

Ozaukee,  Wl 

Washington.  Wl 

Waukesha.  Wl 
M.r.neapohs-St,  Paul,  MN-WI 

.^noka.  MN 

Carver,  MN 

Chisago,  MN 

Dakota,  MN 

Hennepin,  MN 

Isanti.  M.N 

Ramse\,  MN 

Scott.  MN 

Washinglori   M.N 

Wnght,  MN 

St,  Croi.x,  Wl 
Mobile.  AL 

Baldwin,  AL 

Mobile.  AL 
Modesto.  CA „ 

Stanislaus.  CA 
Monmouth-Ocean.  NJ 

Monmouth.  .NJ 

Ocean.  NJ 
Monroe.  LA „ 

Ouachita.  LA 
Montgomery.  AL 

Autauga.  .-XL 

Elmore,  ,AL 

Montgomery,  .AL 
Muncie.  I.N 

Delaware,  IN 
Muskegon.  Ml , 

Muskegon,  MI 
Naples.  FL 

Collier.  FL 
Nashville.  TN 

Cheatham.  TN 

Davidson.  TN 

Dickson,  TN 

Robertson.  TN 

Rutherford,  TN 

Sumner.  TN 

Williamson.  TN 

Wilson,  TN 
Nassau-Suffolk,  NY 

Nassau,  NY 

Suffolk.  NY 
New  Bedford-Fall  River-Attleboro, 
MA    

Bristol.  MA 
New     Haven-Waterbury-Meriden, 
CT 

New  Haven,  CT 
New  London-Norwich,  CT 

.New  London.  CT 
New  Orleans,  LA 

Jeflerson,  LA 

CMeans,  LA 

St  Bernard,  LA 

St  Charles.  LA 

St.  John  The  Baptist,  LA 

St,  Tammany,  LA 
New  York,  NY 


.943 


1,058 
1.093 

.934 

824 

1.006 
.970 
.879 
.875 


1.382 

1.24a 

1  l!->9 
1,185 
1.052 


1  495 
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Table  I. — Construction  Cost  Index 
for  Urban  Areas — Continued 


l.'ib.in  iirea  (constituent  counties 
or  county  equivalents) 


Con- 
struction 
cost 
index 


-f 


Bi:tir.h-\ewport 
VA 

VA 


Bronx.  NY 

Kings.  NY 

New  York  City.  NY 

Putnam.  NY 

Queens.  NY 

Richmond.  NY 

Rufk'.and,  \Y 

V\  i'5ichester.  NY 
NevN.irk.  NJ 

F.ssex.  N] 

Morris.  Nj 

Sussex.  NJ 

Union,  N| 
Nuignra  Falls.  NY 

Niajjara.  .\Y 

Ndrfolk-Virginia 

News.  VA 

Chesapeake  City 

Gloucester.  VA 

Hampton  City.  VA 

[arnes  City  Co..  V.\ 

Nt'ivport  News  Cit\ 

.Norfolk  City,  VA 

I'oquoson.  VA 

Portsmouth  City.  VA 

Suffolk  City,  VA 

Virginia  Beach  City.  VA 

Williamsbiiro  City,  VA 

York.  VA 
O.kland.  CA 

Alomeda.  CA 

Contra  Costa.  CA 
()(.ila,  PL 

Marion.  FI, 
Odessa.  TX 

E[t(!r.  TX 
Oklahoma  Citv.  OK   

Canadian,  OK 

Cleveland.  OK 

Logan,  OK 

.McClain.  OK 

Oklahoma.  OK 

Pottawatomie.  OK 
Olympia,  U'A 

Thurston.  WA 
Omaha.  NE-IA 

Pottawattamie.  lA 

Douglas.  NE 

Sarpy.  NE 

Washington.  .\K 
Orange  County,  NY 

Orange.  NY 
Orlando.  KL 

Orange.  FL 

Osceola.  FL 

Sem:riole,  FL 
Owenslioro.  KY 

na\:ess,  KY 
Oxfinrd- Ventura.  C.'\ 


Vi-!itura.  CA 
Panama  City,  Fl „ 

Bay,  FL 
Parkerslmrg  Marietta.  VVV-OH 

V\ashington,  OH 

Wood.  WV 
Pdic.'.goula,  MS 


1.421 


1.190 


,957 


1.069 

.755 
.969 
.865 


J 


1.045 
.958 

1.382 
.658 

.959 

1.148 
.876 

1.0",=! 

.757 


Table  I. — Construction  Cost  Index 
for  Urban  Areas — Continued 


Urban  area  (constituent  counties 
or  county  equivalents) 


Jackson,  M$ 
Pensacola.  FL „ 

Escambia.  FL 

Santa  Rosa,  FL 
Peoria,  IL 

Peoria.  IL 

Tazewell.  IL 

Woodford.  IL 
Philadelphia.  PA-NJ 

Burlington.  N] 

Camden,  N) 

Gloucester.  N'J 

Bucks,  PA 

Chester,  PA 

Delaware.  PA 

Montgomery.  PA 

Philadelphia,  PA 
Phoenix.  AZ 

Maricopa.  AZ 
Pine  Bluff.  AR 

Jefferson.  AR 
Pittsburgh,  PA...„ 

Allegheny.  PA 

Fayette,  PA 

Washington,  PA 

Westmoreland,  PA 
Pittsfield,  MA 

Berkshire,  MA 
Portland.  ME 

Cumberland.  ME 

Sagadahoc,  MF. 

York,  ME     , 
Portland,  OR \ 

Clackamas.  OR 

Multnomah.  OR 

Washington,  OR 

Yamhill,  OR 
Portsmouth-Dover-Rochester,  NH,.. 

Rockingham.  NH 

Strafford.  NH 
Poughkeepsie.  NY „ 

Dutchess.  NY 
Providence-Pa  wtucket- 
Woonsocket,  RJ _. „. 

Bristol,  RI 

Kent.  R] 

Newport.  RI 

Providence,  RI 

Washington,  RI 
Provo-Orem.  UT „ „ 

Utah.  UT 
Pueblo.  CO 


Pueblo,  CO 
Puerto  Rico.... 
Racine,  Wl 

Racine,  Wl 
Raleigh-Durham,  NC. 

Durham.  NG 

Franklin,  NO 

Orange,  NC 

Wake.  NC 
Rapid  City,  SD..- 

Pennington,  SO 
Reading.  PA „. 

Berks.  PA 
Redding.  CA „. 


Con- 
struction 
cost 
index 


.842 


.968 


1.169 


.959 

.943 

1.311 

1.502 
.992 

.989 

1.050 
1.193 
1.101 


.827 

,949 

1.000 
1.088 

.990 


1.112 
1.104 

944 


Table  I. — Construction  Cost  Index 
for  Urban  Areas — Continued 


Urban  area  (constituent  counties 
or  county  equivalents) 


WA. 


VA 


VA 


CA. 


Shasta.  CA 
Reno,  NV 

Washoe,  NV 
Richland-Kennewick, 

Benton.  WA 

Franklin.  WA 
Richmond-Petersburg.  VA 

Charles  City  Co.,  VA 

Chesterfield,  VA 

Colonial  Heights  City, 

Dinwiddle,  VA 

Goochland,  VA 

Hanover,  VA 

Henrico,  VA 

Hopewell  City 

New  Kent.  VA 

Petersburg  City.  VA 

Powhatan,  VA 

Prince  George.  VA 

Richmond  City,  VA 
Riverside-San  Bernardino. 

Riverside,  CA 

San  Bernardino,  CA 
Roanoke,  VA 

Botetourt.  VA 

Roanoke.  VA 

Roanoke  City,  VA 

Salem  City.  VA 
Rochester,  MN ^ 

Olmsted,  MN 
Rochester.  NY 

Livingston,  NY 

Monroe,  NY 

Ontario,  NY 

Orleans,  NY 

Wayne.  NY 
Rockford,  IL 

Boone.  IL 

Winnebago,  IL 
Sacramento,  CA i 

Eldorado,  CA 

Placer,  CA 

Sacramento,  CA 

Yolo,  CA 
Saginaw-Bay  City-Midland,  .Ml. 

Bay,  MI 

Midland.  MI 

Saginaw,  MI 
St.  Cloud,  MN 

Benton,  MN 

Sherburne.  MN 

Stearns.  MN 
Joseph,  MO 

Buchanan.  MO 
Louis,  MOIL 

Clinton.  IL 

Jersey.  IL 

Madison.  IL 

Monroe,  IL 

St.  Clair,  IL 

Franklin.  MO 

Jefferson.  MO 

St.  Charles.  MO 

St   Louis.  MO 

Sl  Louis  City,  MO 
em,  OR „. 


St 


St 


Con- 
struction 
cost 
index 


1.021 
1.002 

1.011 


1.073 
.983 

1.358 
1.250 


.899 
1,202 

1.013 

,964 

1.035 
1.143 


.Bfi8 


UM  I 
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Table  I. — Construction  Cost  Index 
for  Urban  Areas — Continued 


Urban  area  (constituent  counties 
or  county  equivalents) 


Con- 
struction 
cost 
index 


Table  I. — Construction  Cost  Index 
for  Urban  Areas — Continued 


Table  I. — Construction  Cost  Index 
for  Urban  Areas — Continued 


Urban  area  (consti!i,ent  count, es 
or  county  equivalents] 


Munun.  OR 

Polk.  OR 

Salinas-Seaside  Monterev.  CA..„ 

1.091 

Monterey.  CA 

Salt  Lake  CitvOgden.  UT 

,871 

Davis,  UT 

Salt  Lake.  UT 

Weber,  LT 

San  Angelo.  TX 

.909 

Tom  Green.  TX 

San  .A^ntonio,  TX „ 

921 

Bexar.  TX 

Comal.  TX 

Guadalupe.  TX 

San  Diego.  C.\    

1,043 

San  Diego.  CA 

San  PVancisco.  C.^ „. 

1.043 

Mann.  CA 

San  Francisco.  CA 

San  Mateo,  CA 

San  Jose.  CA „ 

1.028 

Santa  Clara.  CA 

Santa        Barbara-Santa        Maria- 

Lompoc.  CA 

1.036 

Santa  Barbara,  CA 

Santa  Cruz,  CA „ 

,9,50 

Santa  Cruz,  CA 

Santa  Fe,  NM 

1.086 

Los  .Mamos,  NM 

Santa  Fe,  NM 

Santa  Rosa-Petaluma.  CA 

1.134 

Sonoma,  CA 

Sarasota,  FL 

.804 

Sarasota.  FL 

Savannah.  G.'V „ 

1,028 

Chatham.  GA 

Effingham,  G.A 

Scranton-Wilkes  Barre.  PA „... 

1.110 

Columbia,  PA 

Lackawanna.  PA 

Luzerne.  PA 

Monroe.  PA 

Wyoming,  PA 

Seattle.  WA „ 

1.085 

King.  WA 

Snohomish,  WA 

Sharon,  PA 

1  144 

Mercer,  PA 

Sheboygan,  Wl _... 

1.040 

Sheboygan.  WI 

Sherman-Denison.  TX _ 

.949 

Grayson.  TX 

Shreveport.  LA 

^36 

Bossier.  LA 

Caddo.  LA 

Sioux  Citv.  L^-NE 

1.020 

Woodburv.  lA 

Dakota.  NE 

Sioux  Falls.  SO _ 

1.202 

Minnehaha,  SD 

South  Bend-Mishawaka,  IN 

1.143 

St,  Joseph,  IN 

Spokane.  WA „ 

.971 

Spokane,  WA 

Springfield.  IL _ 

Menard.  IL 

Sangamon,  IL 
Springfield,  MA „.. 

Hampden,  MA 

Hampshire.  MA 
Springfield.  MO „ .___. 

Christian.  MO 

Greene.  MO 
State  College,  PA 

Centre.  PA 
Steubenvi!!e-VVcirto!-..  OH-WV 

lefferson,  Oil 

lirin<KV.  WV 

Hancock.  WV 
Stockton.  CA 

San  Joaquin,  CA 
Syracuse   ,\Y , 

Madison,  \>' 

Onondaga.  NY 

Oswego.  .\Y 
Tacoma.  W.A „ 

Pierce.  WA 
Tallahassee.  FL 

Cdbden.  FL 

Leon.  FL 
Tampa -St.   Petersburg-Clearwater. 
FL 

Hernando,  FL 

Hillsborough,  FL 

Pasco,  FL 

Pinellas,  FL 
Terre  Haute.  IN __„. 

Clay.  IN 

Vigo,  IN 
Texarkana-T^-Texarkana,  AR 

Miller.  AR 

Bowie.  TX 
Toledo.  OH 

Fulton.  OH 

Lucas.  OH 

Wood.  OH 
Topeka.  KS __ 

Shav.'nee,  KS 
Trenton.  NJ .„ 

Mercer,  NJ 
Tucson,  AZ _...., 

Pima.  AZ 
Tulsa,  OK 

Creeks.  OK 

Osage.  OK 

Rogers.  OK 

Tulsa.  OK 

Wagoner.  OK 
Tuscaloosa.  AL . 

Tuscaloosa.  AL 
Tyler.  TX 

Smith.  TX 
Utica-Rome.  NY _. 

Herkimer.  NY 

Oneida.  NY 
Vallejo-Fairfield-Napa.  CA _, 

.Napa.  CA 

Solano.  CA 
Vancouver,  WA 

Clark.  WA 


Con- 
struction 
cost 
index 


1.011 

1.233 

.912 

1.035 
1.167 

1.060 
1J12 

1.038 
.989 

.890 

l.OM) 

.754 

1.044 

.996 

1,226 

.931 

.911 


1.003 

.922 

1.256 

1.118 

.819 


Urban  area  (constituent  counties 
or  county  e'jLiiVrtienls) 


Victoria.  TX „.... 

Victoria.  TX 
Vineland-Miliville-Bridgelon.  NI ._.. 

Cumberland.  \] 
Vi»aKa-Tulai^-Porter\:!le   CA 

Tulare,  CA 
Waco.  TX .,.. 

McLennan.  TX 
Washington.  DC-MD  \  A         

District  of  Columbia.  DC 

Calvert.  MD 

Charles.  MD 

Frederick.  MD 

Montgomery.  MD 

Prince  Georges.  MD 

Alexandria  City.  \'A 

Arlington,  VA 

Fairfax,  VA 

Fairfax  City.  VA 

Falls  Church  City,  VA 

Loudoun,  VA 

Manassas  City,  VA 

Manassas  Park  City,  VA 

Prince  William,  VA 

Stafford.  VA 
Waterloo-Cedar  Falls,  lA 

Black  H,iwk   lA 

Bremer   l.-\ 
Wausau,  Wl „ 

Marathon.  WI 
West     Palm     Beach-Boca     Raton- 
Delray  Beach.  FL 

Palm  Beach,  FL 
Wheeling,  WV-OH 

Belmont.  OH 

Marshall,  WV 

Ohio,  WV 
Wichita.  KS 

Butler.  KS 

Harvey,  KS 

Sedgwick,  KS 
Wichita  Falls,  TX 

Wichita,  TX 
Williamsport,  PA _.__ 

Lycoming,  PA 
Wilmington.  DENI-MD 

New  Castle,  DE 

Cecil  MD 

Salem,  NJ 
Wilmington,  NC 

New  Hanover,  .NC 
Worcester-Filchburg-Leominsler, 
MA 

Worcester,  MA 
Yakima,  WA 

Yakima,  WA 

York.  PA 

Adams.  PA 
York,  PA 

Youngstown-Warren,  OH « 

Mahoning,  OH 

Trumbull.  OH 
Yuba  City.  CA 


Con- 
struction 
cost 
index 


.842 
1.099 
1.017 

,840 
1.155 


.911 


.944 
1,052 

372 

,929 
1J063 
1,231 

,851 

1.252 
.975 

.984 

.981 

.910 
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Table  I. — Construction  Cost  Index 
for  Urban  Areas — Continued 


Urban  aree  (constituent  counties 
or  county  equivalents) 


Sutter.  CA 
Yuba.  CA 


Con- 
struction 
cost 
index 


Table  II.— Construction  Cost 
Index  for  Rural  Areas 


NoTiurban  area 


Con- 
struction 
cost 
index 


Alabama 

787 

Alaska 

1  582 

Anzona 

1  000 

Arkansas 

749 

California 

1  034 

Colorado 

939 

Connecticut 

1  183 

Delaware 

1  040 

Flonda 

777 

Georgia 

817 

Hawan  

907 

Idaho  

930 

Illinois 

978 

Indiana  

919 

Iowa  

.880 
814 

Kansas 

Kentucky 

921 

Louisiana 

941 

Maine 

Maryland 

1.037 
1  180 

Massachusetts 

1  169 

Michigan 

962 

Minnesota 

918 

Mississippt 

834 

Missoun 

847 

Montana 

917 

Nebraska 

772 

Nevada 

966 

New  Hampshire 

1  069 

New  Jersey  ' 

New  Mexico 

893 

New  York 

1  224 

Nortti  Carolina 

788 

North  Dakota 

942 

Ohio 

884 

Oklahoma 

828 

Oregon 

931 

Pennsylvania 

1  177 

F*uerto  Rico 

1  000 

Rhode  Island  ' 

South  Carolina 

774 

South  Dakota 

898 

Tennessee 

766 

Texas 

783 

Utah 

869 

Vermoi  .t 

1  038 

Virginia 

912 

Washington 

1  072 

West  Virginia 

1  031 

Wisconsin 

864 

Wyoming 

.958 

'  All  counties  within  the  State  are  classified 
urban. 


Appendix.  C — List  of  Plant  and  Fixed 
Equipment,  and  Moveable  Equipment  ' 

/.  Plant 

A.  Land  Movements 

Bumpers 
Culverts 
Fencing 

a.  Brick  or  stone 

b.  Chain  link 

c.  Wire 

d.  Wood 
Flagpole 

Heated  pavement 
Lawn  sprinkler  system 
Parking  lot  gate 
Parking  lot,  open  walls 

Paving  (including  roadways,  walks,  and 
parking] 

a.  Asphalt 

b.  Concrete 

c.  Gravel 
Retaining  wall 
Shrubs,  lawns,  trees 
Sign 

Snow  melting  system 

Turf,  artificial 

Underground  sewer  and  water  lines 

Yard  lighting 

B.  Buildings 

Boiler  house 
Garage 

a.  Masonry 

b.  Wood  frame 

Masonry,  reinforced  concrete  frame 

Masonry,  steel  frame,  fireproofed 

Masonry,  steel  frame,  not  fireproofed 

Masonry,  wood  frame 

Reinforced  concrete,  common  design 

Residence 

a.  Masonry 

b.  Wood  frame 
Storage  building 

a.  Masonry 

b.  Wood  frame 

Building,  componentized  parts 

a.  Automatic  door 

b.  Canopies 

c.  Ceiling  finishes 

d.  Computer  flooring 

e.  Cubicle  track 

f.  Designation  signs 

g.  Draperv'  track 
h.  Floor  finishes 

i.  Folding  partitions 

j.  Interior  finish 

k.  Loading  docks 

1.  0\  erhead  door 

m.  Partitions,  interior 

n.  Roof  covering 

o.  Storefront  construction 

p.  Toilet  partitions 

q.  Wall  paint 

r.  Wallpaper 


'  Adapted  from  the  list  published  by  the 
American  Hospital  Association,  1987  edition. 


Multilevel  parking  structure,  masonry 

//.  Fixed  Equipment 

A.  Building  Services  Equipment 

Boiler  smokestack,  metal 
Clean  air  equipment 
Clock  system,  central 
Doctors'  in-and-out  register 
Electric  lighting  and  power 

a.  Feed  wiring 

b.  Conduit  and  wiring 

c.  Fixtures 

d.  Transformer 

e.  Switch  gear 
Elevator 

a.  Dumbwaiter 

b.  Freight 

c.  Passenger,  high-speed  automatic 

d.  Passenger,  other 
Emergency  light  system 
Escalator 

Fire  alarm  system,  door  closing  devices 
Heating,  ventilating,  and  air 

conditioning  system 
Air  conditioning  system,  all  equipment 

and  units 

a.  Large — over  20  tons 

b.  Medium — 5-15  tons 

c.  Small — under  5  tons 

d.  Boiler 

e.  Compressor,  air 

f.  Condensate  tank 

g.  Condenser 
h,  Controls 

i.  Cooler  and  dehumidifier 
j.  Cooling  tower 

(1)  Metal 

(2)  Wood 
k.  Duct  work 

1.  Fan,  air  handling  and  ventilating 
m.  Furnace,  domestic  type 
n.  Incinerator,  indoor 
o.  Oil  storage  tank 
p.  Piping 
q.  Precipitator 
r.  Pump 

s.  Radiator,  cast  i.-on 
t.  Radiator,  finned  tube 
u.  Solar  heat  equipment 
V.  Unit  heater 

Intercom  system 
Laboratory  plumbing,  piping 
Magnetic  door  holders 
Nurse  call  system 
Oxygen,  gas,  air  piping 
Paging  system 
Plumbing,  composite 

a.  Fixtures      \ 

b.  Piping         I 

c.  Pump 

d.  Water  heater,  commercial 

e.  Water  storage  tank 
Pneumatic  tube  system 
Sprinkler  and  fire  protection  system 

a.  Fire  alarm  system 

b.  Fire  pump 

c.  Smoke  and  heat  detectors 


UM  I 
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d.  Sprinkler  system 

e.  Tank  and  lower 

Sewerage,  composite 

a.  Piping 

b-  Sump  pump  and  sewerage  ejector 
Telephone  system 
Television  antenna  system 
Vacuum  cleaning  s\'stem 
Water  wells 

B.  Other  Fixed  Equipm.en! 

Bench,  bin.  cabinet,  counter,  shelving, 

built-in 
Cabinet,  biological  safety 
Carpentry  work 
Caulking 
Ceramic  tile 
Conveying  system 
Drilled  piers 
Fire  protection  in  hoods 
Generator  set 
Hood,  fume 
ICU-CCL'  counters 
Lockers,  built-in 
Mailboxes,  built-in 
Millwork 
Nurses'  counter 
Painting 

Pass-through  boxes 
Patients'  wardrobes  and  vanities 
Sink  and  drainboard 
Sterilizer,  built-in 
X-ray  protection 

///.  Moveable  Equipment 

Accelerator 

Accounting/bookkeeping  machine 

Acculab 

Adding  machine 

Air  conditioner,  window 

Alternating  pressure  pad 

Ambulance 

Amplifier 

Analyzer 

a.  Amino  acid 

b.  Autos 

c.  Biochrcmatic 

d.  Clinical 

e.  Gas 

f.  Oxygen 

g.  pH  gas 

h.  Peripheral 

i.  Pulmonary  funchon 
Anesthesia  unit 
Ankle  exerciser 
Apparatus 

a.  Anesthesia 

b.  Blood  transfusion 

c.  Bone  surgery 

d.  Resuscitating 
Arthroscopy  instrumentation 
Aspirator 

Audiometer 

Autoclave 

Automobile 

a.  Delivery 

b.  Passenger 
Autoscaler,  ionic 
Auto  suture  stapler 


Balance 

a.  Analytical 

b.  Electronic 

c.  Precision  mechanical 
Basal  metabolism  unit 
Bassinet 

Bassinet,  heated 
Bath 

a.  Paraffin 

b.  Serological 

c.  Sitz 

d.  Water,  laboratory 

e.  Whirlpool 
Batterv  chargtr 
Bed 

a.  Electric 

b.  Flotation  therapy 

c.  Hydraulic 

d.  Labor 

e.  Manual 

f.  Orthopedic 
Bedpan  washer 
Beepers,  paging 
Bench,  metal  or  wood 
Bilirubin  lamps 

Bin,  metal  or  wood 

Binder,  punch  machine 

Biochemical  analysis  unit,  micro 

Biofeedback  machine 

Bipolar  coagulator 

Blanket  drier 

Blanket  warmer 

Blood  chemistry  analyzer,  autonaated 

Blood  cell  counter 

Blood  gas  analyzer 

Blood  gas  apparatus,  volumetrics 

Blood  warmer 

Blood  wanner  coil 

Boiler,  copper 

Bookcase,  metal 

Bottle  washer 

Bovie  unit 

Breathing  unit,  positive  pressure 

Broiler 

Bronchoscope 

a.  Flexible 

b.  Rigid  - 
Buffer,  electric 

Bulletin  board 
Burnisher,  silverware 
Cabinet 

a.  Bedside 

b.  File 

c.  Instrument 

d.  Metal  or  wood 

e.  Pharmacy 

f.  Solution 

g.  X-ray 
Cage,  animal 
Camera 
Camera,  surgical 

Camera,  T\'  monitonng,  color  or  black 

and  white 
Camera,  videotape,  color  or  black  and 

white 
Can  opener,  electric 
Canopy,  ventilating,  ironer 
Capsule  machine 
Carbon  monoxide  recorder/detector 


Cardioscope 

Carpeting 

Cart 

a.  Food/tray,  heat-refrig 

b.  Maid 

c.  Medicine 

d.  Supply 
e  Utility 

Cash  register 
Cassette  changer 
Cautery  unit 

a  Dermatology 

b.  Gynecology 
Central  processing  un:t 
Centrifuge 

Centrifuge,  refrigerated 
Chair 

a.  Dental 

b.  Executive 

c.  Hydraulic,  surgeon's 

d.  Kmetron 

e.  Podiatnc 

f.  Specialist 
Chart  rack 
Chart  recorder 
Check  signer 
Child  immobilizer 
Chlondiometer 
Chromatograph.  gas 
Cidematic  washer 
Clock 

Clopay  wrapping  machine 
Clothes  locker 

a.  Fiberglass  or  metal 

b.  Laminate  or  wood 
Cobalt  unit 

Coffee  maker 

Cold  pack  unit,  floor 

Collator,  electric 

Collector,  silver,  automatic 

Colonoscope 

Colonmeter 

Colposcope  with  floorstand 

Compactor,  waste 

Compresser,  air 

Com.puter  assisted  system  for  ex«rci»« 

Computer 

a.  Cardiac  output 

b.  Clinical 

c.  Large 

d.  Micro 

e.  Mini 
Computer  lermmal 
Conductivity  tester 
Conveyor  system.,  laundry 
Conveyor,  tray 
Cooker,  pressure,  food 
Cooler 

a.  Walk-in.  freestanding 

b.  Water 
CO-oximeter 
Copier 

Coulter  counter 
Credenza 

Crib 

Croupette 

Cryo-ophthalmic  unit  with  probe* 

C.rvostet 


33198 


Federal  Register  /  Vol.  52.  No.  169  /  Tuesday.  September  1.  1987  /  Rules  and  Regulations 


Cryosurgical  unit 
Cutter 

a.  Cloth,  electric 

b.  Food 

Cystic  fibrosis  system 

Cystometer 

Cystoscope 

Data  card  processing  unit,  including 

keypunch,  verifier,  reader,  sorter 
Data  printing  unit 
Data  storage  unit 

a.  Mechanical 

b.  Nonmechanical 

Data  tape  processing  unit,  including 

controller,  drive,  tape  deck 
Decalcifier 
Defibrillator 
Densitometer,  recording 
Dental  drill  with  syringe 
Dermatome 
Desk,  metal  or  wood 
Diagnostic  set 
Diathermy  unit 
Dictating  equipment 
Digital  fluoroscopy  unit 
Digital  radiography  unit 
Dilutor 

Dish  Sterilizer 
Dishwasher 
Disinfector 
Dispenser 

a.  Alcohol 

b.  Butter,  refrigerated 

c.  Milk  or  cream 
Distilling  apparatus 
Dopplers 

Dose  calibrator 

Dresser 

Drier 

a.  Clothes 

b.  Hair 

c.  Sonic 
Drill  press 

Drying  oven,  paint  shop 

Duplicator 

Echocardiograph  system 

Echoview  system 

Ellectrocardioscanner 

Electrocardiograph 

Electroencephalograph 

Electromyograph 

Electronic  blood  pressure  device 

Electrophoresis  unit 

Electrosurgical  unit 

Emission  computer  tomography  (EOT) 

scanner 
Enlarger 
Ergometer 
Ether-suction  unit 
Evacuator 

Evoked  potential  unit 
Exercise  apparatus 

Extracorporeal  shock-wave  lithotripters 
Extractor,  laundry 
Facsimile  transmitter 
Fiber  optic  equipment 
Fiberometer 
Film  changer 
Flame  photometer 


Floor  scrubbing  machine 
Floor  waxing  machine 
Fluorimeter 
Fluoroscope 
Folder,  flatwork 
Food  chopper 
Frame,  turning 
Freezer,  ultra  cold 
Fryer,  deep  fat 
Furnace,  laboratory 
Furniture 

a.  Central  supply 

b.  Dietary 

c.  Flousekeeping 

d.  ICU-CCU 

e.  In-service  education 

f.  Labor-delivery 

g.  Laboratory 

h.  Lobby  or  public  areas 

i.  Nursing  services 

j.  Office  " 

k.  Operating  room 

1.  Patient 

m.  X-ray 
Gamma  camera 
Gamma  counter 
Gamma  wail  system 
Garbage  disposal 
Graphotype 
Griddle 

Grinder,  food  waste 
Hand  dynamometer 
Heart-lung  system 
Hemoglobino  meter 
Hemodialysis  unit 
Hemophotometer 
Hoist,  chain  or  cable 
Holter  electrocardiograph 
Holter  electroencephalograph 
Homogenizer 
Hood,  exhaust  or  Bacti 
Hot-food  box 
Hotplate 
Humidifier 
Hyperbaric  chamber 
HydrocoUator 
Hydrotherapy  equipment 
Hyfrecator 

Hypothermia  apparatus 
Ice-cream  freezer 
Ice-cream  storage  cabinet 
Ice-cube  making  equipment 
Illuminator  unit,  multifilm 
Illuminator  unit,  single 
Image  intensifier 
IMI  infant  care  center 
Immuno-diffusion  equipment 
Imprinter,  addresser 
Imprinter,  embossed  plate 
Incubator 

a.  Laboratory 

b.  Nursery 
Indicator,  remote 
Infusion  pump 
Inhalator 

Instruments,  ortho-urological 

Insufflator 

Integrator 

Intercom 
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Iontophoresis  unit, 
Ironer,  flatwork     I 
Isodensitometer 
Isolation  chamber 
Isotope  equipment 
Kettle,  steam  jacketed 
Kiln 
K-pads 
Kymograph 
Laminar  air-flow  unit 

a.  Cabinet 

b.  Wall 
Lamp 

a.  Deep  therapy 

b.  Emergency 

c.  Infrared 

d.  Mercury  quartz 

e.  Microscope 
Laparoscope 
Laryngoscope 
Lathe 

Lawn  mower,  power 
Library  furnishings 
Lifter,  patient 
Light 

a.  Delivery 

b.  Examining 

c.  Operating 

d.  Portable,  emergency 
Linear  accelerator 
Linen  cart 
Linen  drier 
Linen  press 
Linen  table 
Linen  washer 
Loom 
Lowerator 

Magnetic  resonance  imaging 
Mailing  machine 
Mannequin 
Marking  machine 
Meat  chopper 
Medi-prep 
Meter,  pH 
Microfilm  unit 
Microgasometer 
Microphone 
Microscope 
Microprojector 
Microtome 
Mirror,  therapy 
Mixer,  commercial  type 
Model,  anatomical 
Monitor 

a.  Apnea 

b.  Cardiac 

c.  Cerebral  function 

d.  Patient  1 

e.  TV  ! 
Narcotic  safe 

Natural  childbirth  backrest 
Nebulizer 

a.  Pneumatic 

b.  Ultrasonic 
Nephroscope 
Neurological  surgical  table  headrest 
Nourishment  ice  station 

Nuclear  magnetic  resonance  scanner 
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Operating  stool 

Opthalmoscope 

Optical  readers 

Orthotron  system 

Oscilloscope 

Osmometer 

Otoscope 

Ottoman 

Ovn 

a.  B.ikmg 

b.  Microwave 

c.  Paraffin 

d.  Roastmg 

e.  Sterilizing 
Oxmieter 

Oxygen  tank,  motor,  and  truck 

Pacemaker,  cardiac 

Pacing  system  analyzer 

Packaging  machin(> 

Paint  spray  booth 

Paint  spraying  machine 

Panendoscope 

Paper  baler 

Parallel  bars 

Parking  lot  sweeper 

Patient  monitoring  equipment 

Peeler,  vegetable,  electric 

Percussor 

Perforator 

Phonocardiograph 

Photoroagulator 

Photocopier  -  -  - 

Photography  apparatus,  gross  pathology 

Photometer 

Phototherapy  unit 

Physicians'  in-and-out  register,  portable 

Physiological  monitor 

Physioscope 

Piano 

Pipe  cutter-threader 

Pipette,  automatic 

Planer  and  shaper,  electric 

Plasma  freezer 

Plate  bending  press 

Polisher,  floor 

Polishing  and  buffing  machine 

Power  supply 

Press,  laundry 

Proctoscope 

Projection  machine 

Projector,  slide 

Prothrombin  timer,  automated 

Pulmonary  functioii  equipment 

Pulsed  oxygen  chamber 

Pump 

a.  Breast 

b.  Stomach 

c.  Surgical 

d.  Vacuum 
Radiation  meter 
Radioactive  source,  cobalt 
Radiographic  duplicating  printer 
Radiographic  fluoroscopic  combination 
Radiographic  head  unit 

Range,  household 
Rafemeter,  dual 
Recorder 

a.  Laboratory 

b.  Tape 


Refractometer 
Refrigerator 

a.  Blood  bank 

b  Commercial 

c.  Uornebtic 

d.  L'ndercounter 
Remote  control  receiver 
Respirator 
Resuscitator 
Retractor 
Rhinoscope 

Rinser,  sonic 

Rotary  tiller 

Roto-osteotome  unit 

Safe 

Sanitizer 

Saw 

a.  Autopsy 

b.  Band 

c.  Bench,  electric 

d.  Meat  cutting 

e.  Surgical,  electric 

f.  Neurosurgery 
Scale 

a.  Baby 

b.  Bed 

c.  Chair 

d.  Clinical 

p  Laundry,  platform 
f  Lf'indry.  movable 
g  Metabolic 
h.  Patient 
i  Postal 
Scanner 
a.  Body  CT 
b-  Isotope 

c.  Rectilinear 

d.  Ultrasonic 
Scintillation  scaler 
Sectocardiograph 
Sensitometer 
Seriograph.  automatic 
Settee 

SewiHK  n;achine 

Shaking  machine 

Sharpener,  microtome  knife 

Shears,  squaring,  floor 

Shelving,  portable,  steel 

Shoulder  wheel 

Sigmoidoscope 

Silver  recovery  unit 

Simulator 

Skeleton 

Sheer 

a  Bread 

h   Meat 
Slide  projector 
Slide  strainer,  laboratory 
Slit  lamp 
Snow  blower 
Sofa  '■ 

Spectroscope 
Spectrophotometer 
Sphygmomanometer 
Spirometer 
Stall  bars 
Stamp  machine 
Stand 

a   Basin 


b.  Irrigating 

c.  IV 

d.  Mayo 

Stapler,  electric  or  air 
Steam  pack  equipment 
Steamer,  vegetable 
Stencil  machine 
Stereo  equipment 
Sterilizer,  movable 
Stethophone 
Still,  water 
Station  system 
Stimulator,  muscle 
Stretcher 
Suction  pump 
Table 

a.  Anesthetic 

b.  Autopsy 

c.  Electrohydraulic  tilt 

d.  Examining 

e.  Fracture 

f.  Food  preparation 

g.  Instrument 
h.  Light 

i.  Metal 
j.  Obstetrical 
k.  Operating 
1.  Orthopedic 
m.  Overbed 
n.  Pool 

o.  Refrigerated 
p.  Therapy 
q.  Traction 
r.  Urological 
s.  Wood 
Tank 

a.  Cleaning 

b.  Full  body 

c.  Hot  water 

d.  Paraffin 

e.  Therapy 
Telemetry  unit 
Telescope,  microlens 
Telescopic  shoulder  wheel 
Telethermometer 
Television  receiver 

Tent 

a  Aerosol 

b.  Oxygen 
Test  equipment 
Thermometer,  electronic 
Thyroid  testing  equipment 
Time  recording  equipment 
Tissue  embedding  center 
Tissue  processor 
Titrator,  automatic 
Toaster,  commercial  type 
Tonometer 
Totalap 
Traction  unit 
Tractor 

Transcribing  equipment 
Transcutaneous  nerve  simulator  system 
Treadmill,  electric 
Truck,  hot  food 
Truck 

a.  Forklift 

b.  Multipurpose  filling 
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c.  Vein,  pickup 
Trunk 

a.  Platform 

b.  Tray 
Tube  dryer 
Tube  tester 
Tumbler 
Typewriter 

a.  Electric 

1).  Manual 
Ultrasonic  cleaner 
Ultrasonic  fetal  heart  detector 
L'rn.  coffee 
Vacuum  cleaner 
Vacuvette 
Valet,  office 
Vectorcardiograph 
Vending  machine 
Ventilator,  respiratory 
Vial  filler 
Vibrator 

Victoreens  meter 
Vise,  large  bench 
Walkie-talkie 
Warmer 

a.  Dish 

b.  Food 
Washer,  glassware 
Washing  machine 

a.  Commercial 

b.  Domestic 

Water  cooler,  bottle  or  fountain  type 

Water  purifier  or  softener 

Welder 

Wheelchair 

Wire  tightener-twister 

Word  processor 

a.  Large 

b.  Small 
X-ray 

a.  Developing  tank 

b.  Film  drier 

c.  Film  process(ir 

d.  Image  intensifier 

e.  Intensifying  screens 

f.  Wiring 

g.  Unit,  deep  therapy 
h.  Unit,  fluoroscopic 
i.  Unit,  mobile 

j.  Unit,  radiographic 

k.  Unit,  superficial  therapy 

Appendix  D — Regulatory  Impact 
Analysis 

A   Introduction 

Executive  Order  (E  O.)  12291  requires 
us  to  prepare  and  publish  a  final 
regulatory  impact  analysis  for  any  final 
regulation  that  meets  one  of  the  E.O. 
criteria  for  a  "major  rule";  that  is,  that 
will  likely  result  in:  An  annual  effect  on 
the  economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment,  investment. 


productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  addition,  we  generally  prepare  a 
final  regulatory  flexibility  analysis  that 
is  consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601 
through  612),  unless  the  Secretary 
certifies  that  the  final  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  the  RFA,  we  treat  all 
hospitals  as  small  entities. 

We  believe  that  this  final  rule  will 
result  in  significant  changes  in  the 
manner  in  which  hospitals  finance  their 
capital  expenditures.  Accordingly,  we 
have  prepared  the  following  discussion, 
which,  in  combination  with  the 
preamble  of  this  final  rule,  constitutes  a 
combined  regulatory  impact  analysis 
and  regulatory  flexibility  analysis 
meeting  the  requirements  of  E.O.  12291 
and  the  RFA.  This  discussion  includes 
our  responses  to  comments  related  to 
the  initial  analysis  published  with  the 
May  19  proposed  rule. 

B.  Summary  of  the  Initial  Analvsis 
Published  May  19,  1987 

In  the  May  19, 1987  proposed  rule,  we 
presented  an  initial  regulatory  impact 
analysis  that  compared  projected 
payments  under  the  phase-in  of 
prospective  payments  for  capital  costs 
over  the  applicable  transition  period 
(ten  years  for  fixed  plant/equipment  and 
two  years  for  moveable  equipment)  to 
projected  payments  under  current 
reasonable  cost  principles.  The 
comparison  used  FY  1984  hospital 
capital  cost  data  that  were  inflated 
through  FY  1988  by  an  industry-wide 
inflation  rate  developed  by  the 
American  Hospital  Association.  We 
displayed  the  effects  of  implementing 
the  proposed  payment  system  over  the 
transition  period  in  terms  of  the 
projected  percent  change  in  payment 
levels  between  the  amounts  that 
hospitals  would  receive  under  the 
current  system  for  FY  1988  compared  to 
what  they  could  expect  under  the 
proposed  capital  prospective  payment 
system. 

As  a  result  of  both  the  relatively  short 
transition  period  of  two  years  for 
moveable  equipment  and  the  absence  of 
an  exceptions  policy  in  the  May  19, 1987 
proposed  rule,  some  hospitals  might 
have  experienced  substantial  reductions 
in  their  payments  for  capital  costs. 
Many  commenters,  in  responding  to  the 
proposed  rule,  indicated  concern  with 
the  proposed  payment  system.  We  are 
now  presenting  a  final  regulation  that 
we  believe  responds  to  the  commenters' 
concerns. 


C.  Objectives        . 

The  chief  objective  we  hope  to 
achieve  through  integrating  payments 
for  inpatient  capital  costs  into  the 
prospective  payment  system  is  to 
establish  the  same  kind  of  economic 
relationship  between  hospital 
operational  characteristics  and  market 
conditions  on  the  one  hand,  and  capital 
investment  decisions,  on  the  other  hand, 
as  exists  in  a  price-competitive  market. 
The  retrospective  payment  system  now 
in  effect  does  not  constrain  hospital 
capital  spending  sufficiently  to  bring 
these  costs  under  control.  Under  the 
present  system  of  capital  payments, 
hospitals  may  gain  access  to  financial 
markets  for  the  purpose  of  obtaining 
capital  and  acquiring  assets,  even  if 
these  assets  do  not  contribute  to  the 
effective  or  efficient  operation  of  the 
facility.  For  example,  under  cost-based 
reimbursement,  a  hospital  with  low 
utilization  could  borrow  funds  for 
expansion  of  its  plant  even  though  it 
may  have  surplus  capacity,  and 
Medicare  woi.ld  still  reimburse  those 
capital  costs.  This  final  regulation 
establishing  prospective  payment  rates 
for  inpatient  hospital  capital  costs, 
therefore,  will  establish  a  payment 
system  that  results  in  hospitals 
accepting  a  greater  degree  of  risk  for 
their  investment  decisions.  Payments  for 
capital  costs  will  now  face  the  same 
financial  and  economic  incentives  to 
which  operating  costs  are  now  subject. 

Comment:  Many  commenters 
expressed  concern  that  incorporating 
reimbursement  fur  capital  costs  into  the 
prospective  payment  system  might 
significantly  harm  their  cash  flow  and 
overall  reimbursement.  In  particular, 
several  hospital  associations  asserted 
that  our  proposed  rates  would 
undercompensate  hospitals  capital  costs 
and  thus  would  hpve  serious  effects  on 
their  viability.  Others  noted  that,  based 
on  the  initial  impact  analysis,  the  new- 
payment  system  may  initially  benefit 
some  regions  or  provider  types  at  the 
expense  of  others. 

Response:  We  are  issuing  these  final 
regulations  to  achieve  our  objective  of 
more  economical  capital  decisionmaking 
by  health  care  providers.  Moreover, 
although  a  number  of  commenters 
expressed  dissatisfaction  with  our 
analysis,  only  a  few  commenters 
presented  any  detailed  data  in  support 
of  their  claims.  We  are  especially 
disappointed  that  none  of  the  major 
hospital  associations  submitted 
pertinent  national  data. 

Regarding  our  impact  analysis,  we 
caution  readers  that  data  limitations 
and  necessary  methodological 
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assumptions  limit  our  understanding  of 
the  effects  of  these  resuhitions  on 
agsregiite  groups  of  hospitals.  Even  at 
this  level,  the  results  should  be 
interpreted  cautiously.  For  example, 
some  hospitals  of  a  type  that  appears  to 
suffer  reductions  in  payment  in  this 
analysis  may  not  have  made  any  major 
capital  investments  between  FY  1984 
and  FY  1988.  While  our  analysis 
assumes  that  the  inflation-adjusted 
payments  for  these  hospitals  have 
grown  at  the  same  rate  as  the  universe 
of  hospitals  between  FY  1984  and  FY 
1988,  their  actual  capital  payments  may 
have  grown  at  a  slower  rate  over  that 
period.  Ultimately,  the  requirements  of 
budget  neutrality  under  section  9303(a) 
of  Pub.  L.  99-509  require  that  any 
increases  in  payments  to  some  hospitals 
be  offset  by  payment  reductions  to 
others. 

Moreover,  we  belie\e  that  the 
additional  payments  provided  under 
§  412.68,  in  conjunction  with  transition 
periods  for  fixed  plant/equipment  and 
moveable  equipment  that  are  heavily 
weighted  towards  the  hospital-specific 
payment  in  the  first  few  years,  should 
address  many  of  the  potential  financial 
problems  that  may  arise  during  the 
transition. 

D.  Analytical  Methodology 

1.  General  Considerations 

Our  approach  for  displaying  the 
effects  of  the  new  payment  system  is 
similar  to  the  one  we  adopted  in  the 
May  19, 1987  proposed  rule.  We  will 
compare  estimated  FY  1988  payment 
levels  under  the  new  payment  system 
using  the  FY  1988  Federal  payment 
blends  with  projected  payments  under 
the  present  system.  We  are  computing 
projected  payments  under  reasonable 
cost  principles  by  inflating  each 
hospitals  FY  1984  costs  through  FY 
1988,  using  an  estimate  of  the  actual  rate 
of  inflation  for  capital  costs.  Hospital 
groupings  that  will,  on  average,  receive 
higher  payments  under  the  new  system 
will  have  positive  values  in  our  analysis 
while  hospital  groupings  that  will,  on 
average,  receive  lower  payments  under 
the  new  system  will  have  negative 
values.  These  positive  and  negative 
values  represent  the  percent  increase  or 
reduction  in  payments  compared  to 
projected  payments  under  the  present 
system. 

Comment:  Several  commenters  noted 
that  the  annual  update  factors  used  to 
inflate  the  capital  expenses  of  each 
hospital  from  FY  1984  to  FY  1988  levels 
were  omitted  from  the  proposal. 

Response.- The  updating  factors  used 
represent  industry-wide  estimates  of  the 
annual  rate  of  inflation  for  per-case 


inpatient  capital  costs  developed  by  the 
American  Hospital  Association, 
adjusted  for  the  decline  in  Medicare 
inpatient  utilization  since  FY  1984.  We 
have  published  these  estimates 
elsewhere  in  this  preamble. 

Section  1886(g)(3)  of  the  Act  (added 
by  section  9303(a)  of  Pub.  L.  99-509) 
requires  payments  for  capital  costs  to  be 
reduced  by  seven  percent  for  portions  of 
cost  reporting  periods  or  discharges 
occurring  in  FY'  1988,  regardless  of  the 
method  of  payment.  Accordingly,  we 
reduced  our  projected  payments  under 
reasonable  cost  reimbursement  by 
seven  percent,  A  similar  reduction  has 
already  been  made  in  the  Federal 
prospective  payment  rates,  so  we  are 
maintaining  comparability  between 
reasonable  cost  payments  and 
prospective  payments.  As  a  result,  the 
impact  analysis  in  this  document 
assumes  that  both  the  Federal  payment 
rates  and  projected  payment  rates 
already  have  the  seven  percent  removed 
from  them. 

Since  the  hospital-specific  portion  of 
the  prospective  payments  for  capital  is, 
under  these  regulations,  the  hospital's 
actual  allowable  costs,  we  need  not 
compute  it  separately  from  the 
reasonable  costs  used  to  simulate 
payments  under  the  current  system. 
That  is.  to  compute  the  hospital-specific 
portion  for  a  given  year  of  the  transition, 
all  we  need  do  is  multiply  the  hospital's 
reasonable  costs  by  the  applicable 
blend  factor  in  effect  for  that  year  of  the 
transition.  For  example,  in  FY  1988, 
hospital-specific  payments  would  equal 
the  product  of  the  same  capital 
reasonable  costs  used  to  compute 
reasonable  cost  payments,  multiplied  by 
the  applicable  blend  factor  of  .95, 

In  mterpretmg  the  results  of  this 
comparison,  readers  should  keep  in 
mind  the  following  points; 

•  The  first  point  is  the  static  nature  of 
the  analysis.  Hospitals  and  other 
interested  parties  should  interpret  the 
following  analysis  as  indicating  the 
direction  and  magnitude  of  changes  in 
payment  amounts  based  on  the  capital 
costs  for  hospitals  m  FY  1984.  Although 
the  cyclical  nature  of  hospital 
investment  would  result  m  projected 
rates  of  growth  in  \5edicare  capital 
costs  per  case  which  are  different  for 
each  hospital,  we  did  not  have  the 
hospital  specific  data  to  incorporate 
these  different  growth  rates  in  projecting 
FY  1988  hospital  capital  costs.  Thus,  for 
all  of  the  impact  analyses,  we  increased 
each  hospital's  FY  1984  capital  costs  per 
case  by  our  projections  of  the  national 
average  increase  in  Medicare  capital 
costs  per  case  between  FY  1984  and  FY 
1988.  While  applying  this  assumption  to 
large  aggregates  of  hospitals  allows  us 


to  achieve  a  reasonable  projection  of  the 
initial  redistributional  effects  of  these 
regulations,  we  warn  the  reader  that,  in 
assessing  the  following  tables,  the 
impact  results  for  each  group  of 
hospitals  assume  FY  1984  conditions 
which  may  not  exist  in  FY  1988. 

•  Second,  we  are  presenting  the 
effects  of  the  new  hospital  payment 
system  for  both  the  FY  1988  Federal 
blends  proposed  in  the  NPRM  and  for 
the  new  blending  rate  and  exceptions 
policy  of  this  final  regulation.  In  both 
instances,  the  comparison  is  made  to  our 
projections  of  the  distribution  of  capital 
payments  under  the  current  cost 
reimbursement  system,  and  our 
estimates  of  impacts  are  based  on  the 
assumption  that  the  new  payment 
system  will  take  effect  on  October  1, 
1987. 

•  A  positive  or  negative  value 
associated  with  a  specific  hospital 
grouping  does  not  necessarily  mean  that 
hospitals  in  that  group  would  experience 
either  accounting  or  economic  profits  or 
losses  for  all  inpatient  care  services. 
Our  results  show  only  decreases  or 
increases  of  Medicare  payments  for 
capital  costs  under  the  new  pavTnent 
system,  relative  to  payments  under  the 
present  system  (including  the  mandated 
reductions  under  section  9303(a)  of  Pub. 
L.  99-509).  At  present.  Medicare  covers, 
on  average,  approximately  41  percent  of 
all  inpatient  hospital  costs  (based  on 
estimated  FY  1986  Medicare  data 
compared  to  total  hospital  inpatient 
revenues  as  reported  by  the  American 
Hospital  Association),  and  capital 
expenditures  account  for  about  ten 
percent  of  all  hospital  inpatient 
expenditures.  Thus,  a  five  percent 
reduction  in  Medicare  capital  payments 
for  an  average  hospital  would  result  in  a 
payment  reduction  of  about  .2  percent 
compared  to  total  inpatient  expenses.  A 
hospital  could  receive  lower  payments 
under  the  new  system,  but  overall,  it 
could  still  be  profitable  because  of 
operating  gains  earned  from  noncapital 
services  to  Medicare  patients  as  well  as 
to  other  patients.  The  converse  may  also 
occur:  hospitals  earning  surpluses  under 
the  capital  payment  system  may  be 
suffering  operating  losses. 

•  The  final  point  is  that  the  impact 
values  shown  in  Table  I  of  Appendix  D 
are  single  point  estimates  for  different 
groups  of  hospitals  rather  than  a  range. 
Since  a  range  of  impact  values  allows 
one  to  better  understand  variations  in 
capital  payments  among  individual 
hospitals,  we  are  including  an  analysis 
of  range  data  for  urban  and  rural 
hospitals,  showing  the  distribution  of 
hospitals  using  the  blended  Federal 
payment  share  effective  for  the  first  year 
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of  the  phdse-in  (see  Table  II  of 
Appendix  D,  which  depicts  the  effects  of 
this  fiiud  rule  in  comparison  to  the 
proposed  rule). 

Ciiriinu'nt:  One  c:ommentt:r  argued 
that,  if  the  Federal  rates  are  updated  for 
FY  IWO  onward  using  the  prospective 
p.i}  mt-nl  update  factor  for  all  other 
inpatient  operating  costs,  then  the  new 
payment  system  will  extend  the  Pub.  L. 
99-5(19  mandatory  reductions  in 
aggregate  capital  spending  indefinitely 
into  the  future  (Section  9303(a)  of  Pub.  L. 
99-ri09  currently  does  not  address 
national  aggregate  capital  spending 
levels  for  FY  1990  and  beyond).  The 
commenter  alleged  that  the  initial 
regulatory  impcict  analysis  presented 
with  the  NPRM  "obscures"  this 
rt-gjltitory  change, 

llt'sponse:  We  are  presenting  our 
imp.ict  analysis  of  this  regulu'ion  in 
terms  of  its  possible  FY  19«fl 
distributional  effects  and  other  impacts 
<is  compared  to  current  law  and 
re<;ulations.  Current  law  provides  for  a 
nationwide  seven  percent  reduction  in 
capital-related  reimbursement  in  FY 
19ti8  and  a  ten  percent  reduction  in  FY 
UtH9.  regardless  of  payment  mechanism 
ust;d 

The  data  limitations  and  assumptions 
iiihenmt  in  our  analytic  model,  coupled 
wiih  incomplete  information  on  provider 
behavioral  response  to  this  regulation, 
forces  us  to  present  only  short  term 
impact  projections  here.  Subject  to  these 
limitations,  we  nevertheless  believe  that 
the  analysis  contained  herein  fairly 
represents  the  impacts  of  the  new 
payment  system  (in  and  of  itself),  and 
that  possible  Congressional  action 
regarding  national  aggregate 
reimbursement  levels  after  FY  1989 
remains  a  separate  issue. 

Comment:  Three  commenters  noted 
thi-t  the  Federal  rates  for  the  new 
payment  system  are  based  upon  cost 
and  utilization  data  derived  from 
hospital  cost  reporting  periods  that 
began  in  FY  1984.  Given  the  fact  that  the 
new  rates  are  on  a  per  discharge  basis, 
and  given  the  decline  in  Medicare 
inpatient  discharges  since  FY  1983,  these 
ct)nimenters  asked  whether  HCFA's 
impact  estimates  incorporate  any 
pt>tential  decline  in  revenue  that 
hospitals  face  under  the  new  payment 
system  on  this  account. 

Response:  The  rates  are  based  upon 
our  best  estimates  of  total  Medicare 
capital  costs  in  FY  1988.  These  estimates 
include  the  effects  of  nationwide 
reductions  in  hospital  occupancy  rates 
that  have  occurred  since  FY  1984. 

Comment  Commenters  expressed 
concern  about  possible  conflict  between 
nCF.-\'s  base  year  assumptions  and 
those  implicit  in  the  proposed  transition 
period  for  moveable  equipment.  In 
particular,  one  commenter  asked 


whether  the  policy  and  impact  analysis 
wrill  take  into  account  HCFA's 
guidelines  to  intermediaries  regarding 
the  audit  treatment  of  depreciation 
expense.  Intermediaries  evaluate 
reported  capitel  costs  for  moveable 
equipment  on  the  basis  of  AHA 
depreciation  schedules  which  assign  a 
longer  useful  life  to  most  items  than  was 
allowed  for  under  the  NPRM's  proposed 
transition  period. 

Response:  We  believe  that  extending 
to  seven  years  the  transition  period  for 
incorporating  capital  payments  for 
movable  equipment  into  the  new 
payment  system  more  appropriately 
accounts  for  the  true  depreciable  life  of 
these  items. 

Comment:  Several  commenters  argued 
that  we  should  present  impact 
projections  for  blending  rates 
representing  the  fourth  year  and  beyond 
of  the  transition. 

Response:  We  are  presenting 
information  giving  the  direction  and 
magnitude  of  changes  which  interested 
parties  can  expect  to  occur  in  the  short 
term  as  a  result  of  this  rulemaking. 
However,  providers  can  mitigate  the 
long  term  impacts  of  the  regulations 
through  several  strategies.  In  the 
absence  of  quantified  models  of 
provider  response  to  the  new  payment 
system  for  capital,  we  believe  that  it 
would  be  speculative  to  present  in 
tabular  format  impact  scenarios  for  the 
Federal  payment  blends  for  FY  1991  and 
beyond.  Actual  adverse  impacts  can  be 
expected  to  be  much  less  substantial 
than  shown  in  the  tables,  as  providers 
adapt  their  capital  purchasing  to  the 
new  payment  system.  Similarly,  those 
hospitals  that  would  be  advantaged  by 
the  new  payment  system  can  be 
expected  to  act  so  as  to  optimize  their 
benefit. 

Comment:  Some  commenters  argued 
that,  in  order  to  perform  a  full  impact 
analysis,  we  should  provide  the 
projected  impacts  of  the  new  payment 
system  on  a  hospital-specific  or 
statewide  basis. 

Response:  As  explained  earlier,  the 
cyclical  nature  of  capital  investments 
can  produce  wide  fluctuations  in  capital 
spending,  which  we  are  unable  to 
model,  within  a  short  period  of  time.  For 
an  individual  hospital,  our  FY  1988 
projection  of  capital  costs  could  be 
inaccurate,  and  an  impact  analysis  for 
individual  hospitals  that  relied  on  these 
data  also  would  be  inaccurate. 
Similarly,  we  felt  that  presenting  the 
data  on  a  statewide  basis  might  also  be 
misleading,  particularly  for  Slates  with 
relatively  few  hospitals. 

The  analysis  showing  the  projected 
range  of  first  year  impacts  on  all 
hospitals  is  presented  in  section  D,3. 


The  analysis  in  D.3  also  presents,  for 
comparison,  the  estimated  first  year 
impacts  under  our  original  May  19.  1987 
proposed  rule, 

2.  Projected  Differences  Between 
Current  and  New  Payment  Methods 

Table  I  displays  the  effects  of  the  new 
prospective  payment  system  compared 
to  the  present  system.  As  previously 
explained,  the  results  are  based  on  FY 
1984  costs  inflated  to  FY  1988  and 
incorporate  both  the  seven  percent 
reduction  mandated  under  section 
1886(g)(3)(A)  of  the  Act  and  the  budget 
neutrality  factor  for  FY  1988  mandated 
under  section  1886(g)(3)(C)  of  the  Act.  It 
should  be  noted  that,  since  we  have  no 
data  on  the  investment  patterns  fur  each 
hospital  between  FY  1984  and  FY  1988. 
the  impact  values  for  various  groups 
may  not  be  representative  of  the  actual 
gains  or  losses  resulting  from  our 
prospective  payment  system. 

Comment:  Many  commenters 
expressed  concern  regarding  the  impact 
of  the  proposed  short  transition  to  a  100 
percent  Federal  rate  for  movable 
equipment. 

Two  commenters  asserted  that  Table  I 
should  present  the  impacts  for  the  fixed 
plant/equipment  and  movable 
equipment  provisions  of  the  proposal 
separately.  Another  suggested  that 
HCFA  assess  the  impact  of  the  split 
transition  period  for  fixed  plant/ 
equipment  and  movable  equipment  on 
hospitals  with  different  relative 
investments  in  the  two  categories. 

Response:  The  transition  period  for 
movable  equipment  has  been  lengthened 
considerably  to  seven  years  in  this  final 
rule,  and  for  the  first  four  years  the 
Federal  blends  for  both  fixed  plant/ 
equipment  and  movable  equipment  are 
the  same.  Accordingly,  we  believe  that 
most  commenters'  concerns  regarding 
the  split  between  fixed  plant/equipment 
and  movable  equipment  have  been 
addressed. 

We  cannot  present  with  any  degree  of 
confidence  the  impacts  of  the  several 
provisions  of  this  rule  separately,  since 
many  hospitals  probably  have  different 
relative  investments  in  the  two  capital 
categories  in  FY  1988  than  they  had  in 
FY  1984.  For  this  reason,  we  believe  it 
most  appropriate  to  present  our 
projections  of  the  impact  of  this  rule  on 
hospitals'  total  cap.tal  payments, 
especially  given  the  fact  that  the  Federal 
blend  for  the  two  capital  categories  will 
be  equivalent  in  the  first  four  years.  We 
originally  presented  the  impact  of  the 
proposed  rule  on  hospitals'  total  capital 
expenditures  because  we  believe  that 
many  hospitals  are  most  concerned 
about  the  impact  of  this  regulation  on 
their  total  reimbursement  levels. 
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TABLE  I— ESTIMATED  IMPACT  OF  THE  FIRST  YEAR  PAYMENT  BLENDS  OF 

FEDERAL  AND  HOSPITAL-SPECIFIC  PAYMENTS  FOR  FIXED  AND 

MOVEABLE  CAPITAL  COST  IN  FY  1988  COMPARED 

TO  ESTIMATED  IMPACTS  OF  THE  FIRST  YEAR  BLEND 

AS  PROPOSED  MAY  19,  1987  1' 


Number  of 
Hcsoital s  2/ 

Ali  Hospitals  4820 

Ur^an  by Region 

New  England  174 

Mill  Atlantic  280 

Soiith  Atlantic  382 

East  North  Cf'^t'-'il  483 

East  South  Ce-^t^al  1  S7 

West  North  Cer-tral  188 

West  South  Central  358 

Mountain  Si 

Pacific  '♦Si 

R ura ";_ by  Region 

Neuj  England  30 

Mid  Atlantic  86 

South  Atlantic  301 

fast  North  Central  3S1 

East  South  Central  294 

West  North  Central  S12 

West  South  Central  404 

Mountain  14S 

Pajclfic  89 

urban  Hos pitals  2 5 B 4 
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40b-684  Beds  308 

63b  +    Beds  !>8 

Rural  Hospitals  2212 

0-99   Beds  1694 

100-169  Beds  347 

170  t-    Beds  171 

Teaching  Status 

Non-Teaching  3824 
Resident/Bed  Ratio 
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Number  of 
Hospitals  2/ 
Disproportionate  Share 
Hospitals  (DSH) 

No  Additional  Payments     3691 
Urban  DSH  100 

Beds  or  More  793 

Urban  DSH  fewer  than  100 

Beds  82 

Rural  DSH   |  200 


:ia[l 


Other  Specia[l  Status 
Rural  Referral  Centers 

(RRCs) 
Rural  fewer  than 

bO  beds   I 

Type  of  Ouinership 
Uoluntary 
Proprietary 
Gouernment 


1/ 
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This  table  represents  estimated  Medicare  margirj  for  t^e  Federal/hospi tal-spec if i c  paymen 
for  fixed  and  moueable  capital  costs  for  the  first  year  of  t*^e  transition  from  the  presen 
payment  system  to  the  prospettiue  payment  system  compared  to  Medicare  margins  that  were  e 
based  on  the  prospective  payment  rates  for  fixed  and  mouable  equipment  proposed  in  the  Ma 
proposed  rule  as  corrected  by  the  June  11,  1S67  notice  These  marqi-^s  result  from  a  comp 
projected  payments  under  the  new  payment  system  to  payments  under  the  current  system,  bas 
data  inflated  through  FY  1988,  and  assumes  all  hospitals  haue  cost  reporting  periods  corn 
to  the  beginning  and  end  dates  of  t^e  phase-in  year  Both  sets  of  margins  reflect  a  budg 
neutrality  factor  based  on  projected  Ty  1988  payments  and  the  exclusion  of  sole  community 
from  the  proposed  payment  system 
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This  column  shows  the  number  of  hospitals  in  each  cell  of  the  FY  1984  hospital  cost  data  base  used 
to  compute  both  the  proposed  payment  rates  and  the  estimated  impact.   Puerto  Rican  hospitals  are 
only  included  in  the  national  hospital  total  of  4820,  otherwise,  Puerto  Rican  and  sole  community 
hospitals  are  not  included  in  these  figures 
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3^/   Margirs  based  on  a  ble^^d  qF  9S  percent  hospital-specific  for  plant/fixed  equipment,  and  67  percent 
hospital-specific  portion  for  the  moueable  equipment  that  was  proposed  in  the  May  19,  NPRm,  as 
updated  by  reuisions  to  the  notice  published  on  June  11,  1987. 


4/   Margins  based  on  a  blend 
and  moueable  equipn.ent. 
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Table  I  clearly  demonstraies  that  the 
first-year  impacts  of  this  final  rule  will 
be  much  less  severe  than  the  projected 
effects  of  implementing  the  May  19. 1987 
proposed  rule  without  change.  Fur  every 
region  and  every  hospital  category 
shown  in  our  analysis,  the  aggregate 
first  year  capital  payments  which 
hospitals  will  receive  under  the  new 
payment  policy  will  more  closely 
approximate  their  projected  payments 
under  cost-based  reimbursement,  than 
would  have  been  the  case  under  our 
proposed  rule.  We  attribute  this  change 
to  the  lengthened  transition  period  for 
moveable  equipment  and  the  inclusion 
of  the  exceptions  policy  for  hospitals 
with  high  capital  costs 

Regarding  the  specific  impact  of  our 
capital  payments  exceptions  policy,  we 
project  that  slightly  over  13  percent  of 
all  hospitals  will  qualify  for  these 
payments.  We  project  these  payments  in 
the  first  year  to  total  about  10  million 
dollars  nationally,  and  these  exceptions 
payments  will  increase  during  the 
transition  period  as  the  Federal  payment 
blend  increases.  Accordingly,  our 
projections  show  that  about  16  percent 
of  urban  hospitals  and  almost  11  percent 
of  niral  hospitals  will  qualify  for 
additional  payments. 

In  the  aggregate,  our  an<jljbis  of  this 
final  rule  as  presented  in  Table  I  shows 
no  change  in  overall  payments  from  the 
present  method  of  paying  for  inp<itient 
hospital  capital  costs.  This  is  to  be 
expected  because  we  have  maintained 
throughout  this  analysis  the  budget 
neutrality  requirement  imposed  on 
payments  for  the  first  year. 
Nevertheless,  the  impact  varies  among 
geographic  regions  Based  on  the  first 
year  Federal  blend  the  impact  ranges 
from  a  high  of  2.0  percent  increase  for 
rural  hospitals  in  the  New  England 
region  to  a  low  of  0.8  percent  decrease 
for  urban  hospitals  in  the  Mountain 
census  division. 

Among  categories  of  hospitals  there  is 
also  a  wide  range  of  projected  impacts. 
Rural  hospitals,  overall,  fare  better  than 
urban  hospitals,  with  rural  hospitals  that 
have  fewer  than  50  beds  doing 
especially  well,  showing,  on  average,  a 
1.3  percent  increase  in  payments.  All 
rural  hospitals,  in  the  aggregate,  show  a 
0.1  percent  average  increase  as 
compared  to  an  insignificant  decrease 
(less  than  0.05  percent)  in  the  aggregate 
payments  for  urban  hospitals.  It  appears 
that  the  gains  made  by  small  rural 
hospitals  are.  in  part,  attributable  to  our 
computing  the  standardized  payment 
rates  on  a  case-weighted  basis  in 
accordance  with  section  1886(d)(3)(A)  of 
the  Act  (as  amended  by  section  9302[c) 
of  Pub.  L.  99-509). 


S.milarly.  teaching  hospilals  with 
"heavy"  graduate  teaching  pro<irarn-s 
(defined  as  hospitals  with  resident  to 
bed  ratios  of  0.25  or  greater)  shi.m-  an 
average  increase  in  their  capital 
payments  of  approximately  11  percent 
when  projected  payments  are  based  on 
the  first  year  Federal  payment  blend. 
Other  categories  of  hospitals  that  would 
receive  higher  payments  under  the 
proposed  system  are  large  urban 
hospitals  {with  405  beds  or  more)  and 
government-controlled  facilities.  The 
latter  group  is  shown  to  benefit  by  a  1  1 
percent  increase  based  on  the  first  year 
blend. 

Among  hospitals  that  are  likely  to 
experience  a  drop  in  payments  are 
proprietary  facilities,  with  a  projected 
payment  decrease,  under  the  first  year 
Federal  payment  blend,  of  1,1  percent. 
The  losses  resulting  from  high  capital 
costs  for  these  hospitals  will  be 
mitigated  by  our  exceptions  policy. 

In  general,  any  observed  reductions  in 
V\  1988  payments  do  not  necessarily 
imply  losses  for  hospitals.  A  noncash 
expense,  such  as  depreciation,  may 
cause  a  hospital  to  show  an  accounting 
loss,  but  does  not  affect  cash  flow.  Also, 
principal  payments,  which  Medicare 
does  not  reimburse,  would  not 
significantly  affect  cash  flow,  since 
these  are  usually  low  during  the  initial 
years  after  investment.  Finally,  hospitals 
that  incur  a  loss  in  capital  payments  in 
FY  1988  due  to  a  major  recent 
investment  will  have  fairly  level  capital 
expenses  over  the  next  ten  years.  Since 
the  capital  payments  for  all  hospitals 
will  be  increased  each  year  by  the 
prospective  payment  system  update 
factor,  we  would  expect  that  a  number 
of  these  hospitals  will  obtain  capital 
surpluses  during  the  transition. 

Comment'  Several  commenters 
disagreed  with  our  assertion  that 
hospitals  with  initial  losses  under  the 
new  payment  system  could  take  action 
to  adapt  their  capital  spending,  such  as 
refinancing  their  debt  at  lower  interest 
rates.  They  also  questioned  our 
assertion  that,  as  the  capital  prospective 
payment  rates  are  updated  over  time, 
hospitals  which  initially  receive  lower 
payments  would  eventually  receive 
adequate  reimbursement. 

Response:  We  agree  that  interest  rates 
appear  to  be  rising  at  this  time. 
However,  we  continue  to  believe  that 
hospitals  have  the  ability  to  undertake 
various  term  financing  arrangements 
that  could  bring  their  stream  of  debt 
payments  over  time  into  line  with  their 
expected  Medicare  capital 
reimbursement.  As  stated,  most 
hospitals  can  choose  to  postpone  some 
capital  expenditures  until  they  have 


built  an  apprf^pnate  cash  reserve.  Also, 
hospitals  could  arrange  to  make  heavier 
debt  payments  eariter  or  later  in  the 
capital  cycle  as  necessary  We  believe 
that  the  gradual  transition  period 
incorporated  tn  this  final  njle  should 
allow  most  hospitals  arriple  time  to 
adiust  their  capital  expenditurfs  to  the 
new  payment  environmeni. 

We  disagree  with  those  commenters 
who  questioned  our  assertion  that 
hospitriis  mitialiy  rece!\  ing  inadequate 
pri\r:ients  will  eventUdliy  ret^eive 
adequate  rtimburseTienl.  if  a  hospital's 
debt  service  remains  constant  or 
declines  over  time  (because  it  is 
postponing  the  acquisition  of  noncritical 
assets),  and  our  prospective  rates  are 
increased  over  time,  then  Medicare 
capital-related  pasments  to  suth  a 
hospital  will  eventually  more  than  cover 
the  Medicare  share  of  the  cost  of  related 
expenditures. 

Comment:  One  commenter  argued 
that  the  impact  ar.alysis  given  in  the 
proposed  rule  should  examine  the 
interactive  effects  of  the  new  payment 
system  with  Medicaid  regulations,  in 
particular  those  requiring  State 
Medicaid  programs  to  set  payments  at 
levels  that,  on  average,  do  not  exceed 
Medicare  levels  as  an  upper  bound 
(§  447.253(b)(2)). 

Response:  Under  §  447.253(b).  Federal 
financial  participation  to  State  Medicaid 
agencies  is  limited  to  an  aggregate  upper 
limit  for  payments  to  providers  equal  to 
the  amount  Medicare  would  pay. 
Because  section  1886(g)(3)  of  the  Act 
requires  that  capital  prospective 
payments  be  budget  neutral  with  respect 
to  payments  under  the  present  system 
for  FYs  1988  and  1989.  aggregate 
Medicare  payments  to  hospitals  in  some 
States  will  decline  slightly  below 
present  payment  levels.  Because 
payment  systems  vary  from  State  to 
State  (even  among  those  States  that 
generally  follow  Medicare  payment 
principles),  and  because  States  are 
subject  to  an  aggregate  upper  limit  that 
covers  a  number  of  different  types  of 
providers,  States  have  considerable 
flexibility  in  responding  to  the  new 
Medicare  prospective  payment  system. 
As  a  result  of  such  flexibility,  and  the 
relatively  slight  changes  required  by  this 
regulation,  we  cannot  determine  how 
State  agencies  will  respond. 
Consequently,  we  cannot  determine  the 
fiscal  effect  of  the  new  systems  on 
Medicaid  providers.  We  believe  the 
most  significant  payment  adjustments 
State  agencies  need  consider  are  the 
seven  and  ten  percent  reductions  in 
payments  for  FYs  1988  and  1989, 
respectively,  mandated  under  section 
1886(g)(3)(A)  of  the  Act. 
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For  periods  beyond  KY  1989,  it 
becomes  increasingly  difficult  to  predict 
the  effects  of  this  rule  on  Medicar.; 
providers.  It  is  well  beyond  our  present 
analytical  capabilities  to  determine  the 
piissible  effects  of  the  new  payment 
i-\  st.'m  on  FFP  levels  to  States  and  how 
Stj'c  dyencies  will  respond  to  changes 
in  si::,h  It-vols. 

It  IS  also  unclear  how  the  new 
.Vffciicare  prospective  payment  system 
fur  capital  costs  will  affect  the 
amendment  of  Medicaid  State  plans. 

Following  the  implementation  of  the 
Medicare  prospective  payment  system 
for  inpatient  services,  many  States 
adopted  similar  DRG-based  prospective 
payment  systems  o.-  significantly 
modified  their  cost  reimbursement 
sv stems  to  incorporate  prospective 
payment  features.  Significantly,  many  of 
the  new  systems  are  comprehensive 
p  lyment  systems  that  include 
prospective  payment  for  capital  costs  as 
well  as  payments  for  inpatient  operating 
services.  Thus  it  seems  unlikely  tnat  the 
Medicare  prospective  payment  system 


for  capital  costs  will  stimulate  major 
changes  in  many  Medicaid  State  plans. 

Comment:  Several  commenters  argued 
that  further  analyses  of  the 
characteristics  shared  by  hospitals  that 
will  be  adversely  affected  by  the 
regulations  need  to  be  conducted  prior 
to  final  implementation.  In  particular, 
one  commenter  argued  that,  prior  to  the 
final  rule,  we  should  assess  whether 
urban  and  rural  hospitals  as  groups  are 
in  different  stages  of  the  capital  cycle. 

Response:  The  commenters  are,  in 
essence,  suggesting  that  we  do  an 
analysis  based  on  the  age  of  hospitals' 
plant  and  equipment  and  capital 
financing  to  definitively  determine  the 
impact  of  this  rule  on  hospitals.  Since 
the  information  necessary  to  perform 
such  an  analysis  is  not  available,  it 
cannot  be  done.  Furthermore,  it  should 
be  noted  that  in  a  competitive 
marketplace,  the  price  of  an  item  does 
not  vary  based  on  the  age  of  the  seller's 
capital  assets.  For  similar  reasons,  we 
believe  that  prospective  payments  made 
to  hospitals  should  not  vary  on  the  basis 
of  their  age. 


3.  Projected  Distributional  Effects  of 
This  Regulation 

Recognizing  that  the  above  table  and 
analysis  provide  only  a  measure  of 
central  tendency,  and  fail  to  give  an 
indication  of  the  range  of  possible 
effects,  we  have  examined  the  range  of 
possible  effects  the  new  payment 
system  may  have  on  all  hospitals 
subject  to  the  prospective  payment 
system,  and  hospitfils  grouped  by  their 
location  in  either  urban  or  rural  areas 
for  the  first  year  of  the  transition.  In 
presenting  this  analysis,  we  must  point 
out  again  that  our  analysis  does  not 
reflect  any  investment  changes  for 
hospitals  since  FY  19M.  Table  II 
displays  both  the  absolute  number  of 
hospitals  in  our  data  base  groups  and 
the  percent  they  comprise  of  the  number 
of  hospitals  in  the  group  under  analysis. 
Again,  for  the  sake  of  comparison,  we 
also  present  the  range  of  impacts  of  the 
May  19,  1987  proposed  rule  |as  those 
figures  were  updated  by  the  June  10. 
1987  correction  notice  published  in  the 
Federal  Register). 
Billing  code  4i20-03-m 
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TABLE  II   DXSTRIBUTIOB  OF  HOSPITALS 

Percentage  Increases  or  Decreases  in  Payments  Based  on  a 
Comparison  of  the  Proposed  Corrected  Rates  and  Final 
Prospective  Payment  Rates  to  Projected 
Cost-Based  Payments  i.^ 


First  Year  Payment  Blend 


Percent  Decreases 


2/ 


Hospitals    IP.        Less    than 

data_base5'  20   percent      -20   to   -15        -15    to   -10      -10   to   -5        -5    to   0 


Percent    Increases 


2/ 


Greater  than 
0  to  *b        *5    to  ♦lO   -flO  to  -t-lS   -^15  tc  ♦20    20  percent 


re 


DISTRIBUTION  OF  HOSPITALS  BASED  OH  FIHAL  RATES 
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All  Hospitals 
Urban  Hospitals 
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R-ral  Hcspita.s 
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I'   Analysis  based  on  FY  1984  hospital  data  inflated  by  an  estimate  of  the  actual  rate  of  inflation  used  in  calculating  both  a  projection  of  payrer.ts  under 
cu.-rent  reasonable  cost  principles  and  hospital-specific  payments  under  the  final  (and  MPRM)  capital  payment  system. 

2'   Increases  and  decreases  are  relative  to  1984  payments  projected  to  1988  levels  under  current  reimbursement  principles    The  rales  used  For  comparison 
purposes  assu.T,e  that  ell  hospitals  in  the  data  base  have  an  October  1  to  September  30  cost  reporting  period. 

J'   Final  payments  used  ir  this  analysis  are  based  on  FY  1988  blend  of  five  percent  Federal  blend  for  both  plant/fixed  equipment  and  moveable  equipment  to 
si.Tiulate  payments  during  the  first  transition  year. 

4'   Proposed  payments  usei'  in  this  analysis  are  based  on  FY  1988  proposed  blend  of  five  percent  Federal  for  plant/fixed  equipment  and  33  percent  Federal 

blend  for  moveable  eqi  ipment  to  si.mulate  payments  during  the  first  transition  year  published  in  the  May  19,  1987  proposed  rule  as  corrected  m  the  June 
11.  198?  notice. 

5/   Exc.^des  P-uerto  Rican  and  sole  community  hospitals. 
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Again,  we  can  see  from  Table  II  how 
the  policy  changes  incorporated  in  this 
final  rule  will  mitigate  the  most  serious 
adverse  consequences  of  our  proposed 
rule.  Whereas  we  project  that  nearly  16 
percent  of  hospitals  nationally  would 
have  suffered  a  first-year  reduction  in 
payments  of  five  percent  or  more  under 
the  proposed  rule,  no  hospitals  will  lose 
more  than  five  percent  in  payments 
compared  to  cost-based  reim.bursement 
as  a  result  of  this  final  rule.  Indeed,  our 
final  policy  prevents  such  a  result,  since 
the  first  year  payment  blend 
incorporates  a  ninety-five  percent 
hospital-specific  amount  As  the 
transition  proceeds,  the  capital 
exceptions  policy  and  the  longer 
transition  period  for  movable  equipment 
will  mitigate  the  financial  impact  of  the 
new  capital  payment  system  on  high 
capital  cost  hospitals. 

In  our  analysis  of  the  effects  of  this 
final  rule,  we  find  that  at  the  national 
level,  for  the  first  year  of  the  proposed 
system  approximately  80  percent  of  all 
hospitals  in  the  data  base  would  either 
lose  or  gain  between  zero  and  five 
percent  compared  to  current  payments 
for  inpatient  capital  costs.  The 
breakdown  between  those  hospitals  that 
would  lose  between  zero  and  five 
percent  is  almost  identical  to  the  percent 
uf  hospitals  that  would  gain  between 
zero  and  five  percent. 

A  similar  clustering  around  the  -  5 
percent  and  -to  percent  interval  is  also 
evident  among  hospitals  grouped  by 
urban  and  rural  locations. 
Approximately  75  percent  of  all  rural 
hospitals  fall  within  this  interval,  while 
85  percent  of  all  urban  hospitals  will 


either  lose  or  gain  between  zero  and  five 
percent.  Of  all  rural  hospitals  in  the  data 
base,  nearly  44  percent  are  projected  to 
receive  between  zero  and  five  percent 
higher  payments  under  the  proposed 
payment  system  for  the  first  year 
compared  to  their  current  payment 
levels  while  about  31  percent  of  rural 
hospitals  would  stand  to  lose  between 
zero  and  five  percent  of  their  current 
payments.  Similarly,  among  urban 
hospitals,  approximately  38  percent  of 
the  hospitals  are  projected  to  receive 
increases  of  between  zero  and  five 
percent  while  about  47  percent  of  urban 
hospitals  are  expected  to  receive 
between  zero  and  five  percent  lower 
payments. 

During  FY  1988.  about  25  percent  of  all 
rural  hospitals  would  receive  increases 
in  their  payments  for  capital  related 
expenses  of  five  percent  or  more,  while 
no  rural  hospitals  will  receive  payment 
decreases  of  5  percent  or  greater.  About 
15  percent  of  urban  hospitals  would  get 
payments  increases  of  five  percent  or 
greater. 

On  the  whole,  based  on  policies  and 
payment  rates  that  will  take  effect  in  FY 
1988,  more  hospitals  would  receive 
increases  in  payments  over  current 
levels  than  hospitals  receiving  decreases 
in  their  payments.  Nationally,  we 
project  that  about  61  percent  of  all 
hospitals  m  the  data  base  (70  percent  of 
rural  hospitals  and  53  percent  of  all 
urban  hospitals)  will  receive  increases 
in  their  capital  related  payments  in  the 
first  year.  Furthermore,  almost  20 
percent  of  hospitals  will  receive 
payment  increases  during  the  first  year 
of  more  than  5  percent. 


Comment:  One  comm.enter  asked 
whether  the  ranges  of  impacts  given  in 
Table  II  could  be  given  in  terms  of 
dollars-per-discharge  as  well  as  in 
percentages.  The  commenter  asserted 
that  this  data  should  be  presented  for 
each  of  the  first  three  years  and  the  final 
year  of  the  transition. 

Response:  Generally,  we  believe  it  is 
inappropriate  to  present  in  tabular 
format  the  range  of  possible  impacts 
which  may  occur  upon  implementation 
of  this  regulation  for  many  years  into  the 
future.  All  projected  range  impacts  from 
the  data  are  particularly  sensitive  to 
assumptions  regarding  changes  in 
hospitals'  debt  structure  between  FY 
1984  and  FY  1988.  Also,  the  addition  of 
an  exceptions  policy,  as  well  as  possible 
behavioral  changes  on  the  part  of 
providers  in  response  to  this  regulation, 
will  affect  the  distributional  impacts  of 
this  policy.  However,  we  cannot  at  this 
time  model  the  magnitude  of  these 
factors  precisely. 

We  are  choosing  to  give  the  Impacts 
for  Table  II  in  terms  of  percentages 
because  hospitals  can  relate  these 
figures  to  their  own  particular 
circumstances.  Tlie  impact  that  a  given 
dollar-per-discharge  gain  (or  loss)  will 
have  on  a  particular  provider  depends  in 
part  upon  what  its  average  dollar-per- 
djscharge  capital  costs  actually  are.  For 
this  reason,  we  believe  that  presenting 
this  data  in  terms  of  dollars-per- 
discharge  gained  (or  lost)  would  be  less 
illuminating  for  most  hospitals  than 
percentages. 

[FR  Doc.  87-20081  Filed  8-28-87;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42  CFR  Part  59 

Statutory  Prohibition  on  Use  of 
Appropriated  Funds  In  Programs 
Where  Abortion  Is  a  Method  of  Family 
Planning;  Standard  ot  Compliance  for 
Family  Planning  Services  Projects 

agency:  Public  Health  Service,  DHHS. 
ACTION:  Proposed  rules. 

summary:  The  Public  Health  Service 
(PHS)  proposes  to  amend  the  regulations 
governing  the  use  of  funds  for  family 
planning  services  under  Title  X  of  the 
Public  Health  Service  Act  in  order  to  set 
specific  standards  for  compliance  with 
the  statutory  requirement  that  none  of 
the  funds  appropriated  under  Title  X 
may  be  used  in  programs  where 
abortion  is  a  method  of  family  planning. 
This  change  is  being  proposed  to  bring 
the  compliance  requirements  for 
programs  using  Title  X  funds  into 
conformity  with  the  statutory  ban  on 
such  use  of  Title  X  appropriated  funds. 
The  proposed  amendments  should 
improve  compliance  by  grantees  with 
the  statute  and  facilitate  monitoring  of 
compliance  by  PHS. 

date:  Comments  must  be  in  writing  and 
be  received  by  November  2, 1987.  It  is 
intended  that  final  regulations  will  be 
promulgated  within  45  days  foiiowing 
tne  close  of  the  above  noted  comment 
ptTiod. 

ADDRESS:  Comments  should  be  sent  to 
the  Deputy  Assistant  Secretary  for 
Population  Affairs.  Department  of 
Health  and  Human  Services.  P.O.  Box 
23993,  L  Enfant  Plaza,  Washington,  DC 
20026-3993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nabers  Cabaniss  at  202-245-0152. 
SUPPLEMENTARY  INFORMATION:  On  July 
30.  1987,  President  Reagan  announced 
that  the  Department  of  Health  and 
Human  Services  would,  within  30  days, 
publish  draft  regulations  governing 
grants  under  Title  X  of  the  Public  Health 
Service  Act.  42  U.S  C.  300.  et  seq..  to 
give  effect  to  the  statutory  prohibition 
on  the  use  of  Title  X  appropriated  funds 
m  programs  that  include  abortion  as  a 
method  of  family  planning.  Set  out 
below  are  the  Department's  proposed 
regulations,  along  with  a  statement  of 
the  basis  and  purpose  of  the 
amendments.  The  regulations  proposed 
herein,  when  they  become  final,  will 
automatically  supersede  the  present 
Title  X  guidelines  to  the  extent  those 
guidelines  are  inconsistent  with  the  final 
rules.  After  the  final  rules  are  issued,  the 


Department  intends  to  issue  revised 
Title  X  guidelines  in  confonnity 
therewith. 

Background 

Title  X  of  the  Public  Health  Service 
Act  was  enacted  in  1970  by  Pub.  L  91- 
572.  Title  X  authorizes  the  Secretary  of 
Health  and  Human  Services  to.  among 
other  things,  make  grants  to  public  and 
private  nonprofit  entities  "to  assist  in 
the  establishment  and  operation  of 
voluntary  family  planning  projects 
which  shall  offer  a  broad  range  of 
acceptable  and  effective  family  planning 
methods  and  services  •**.••  Section 
1001(a)  of  the  Public  Health  Service  Act. 
42  U.S.C.  300(a).  Approximately  95%  of 
the  funds  appropriated  for  Title  X  since 
enactment  have  been  used  to  fund 
family  planning  service  projects  under 
section  1001(a).  At  present,  90  services 
grants  are  funded  under  section  1001(a); 
these  grants  fund  the  provision  of 
voluntary  family  planning  services  at 
approximately  3,900  clinic  sites. 

Since  enactment,  Title  X  has 
contained  the  following  prohibition  at 
section  1008: 

Injone  of  the  funds  appropriated  under  this  title 
shall  be  used  in  programs  where  abortion  is  a 
method  of  family  planning. 

The  legislative  history  of  Title  X  in 
general,  and  of  section  1008  in 
particular,  reflects  a  fundamental 
dichotomy  between  the  provision  of 
preventive  and  other  pre-pregnancy 
family  planning  services,  on  the  one 
hand,  and  abortion  on  the  other.  As  was 
stated  in  the  Conference  Report: 

[ijt  is.  and  has  been,  the  intent  of  both 
Houses  that  funds  authorized  under  this 
legislation  be  used  only  to  support  preventive 
family  planning  iervices.  population 
research,  infertility  services  and  other  related 
medical,  informational,  and  educational 
activities.  The  conferees  have  adopted  the 
language  contained  in  section  1008.  which 
prohibits  the  use  of  such  funds  for  abortion, 
in  order  to  make  clear  this  intent.  Conf.  Rep. 
No.  91-1667.  9l8t  Cong..  2nd  Sess.  &-Q  (1970). 

While  the  Conference  Report  reflects 
the  conferees'  understanding  that 
certain  "medical,  informational  and 
educational  activities"  are  authorized 
under  Title  X,  it  is  clear  that  these 
activities  must  be  "related"  to 
"preventive  family  planning  services, 
population  research,  and  infertility 
services."  Id.  Actions  that  promote 
abortion  are  manifestly  distinct  from 
these  activities.  This  distinction  is 
emphasized  by  the  explicit  contrast 
between  abortion  and  family  planning 
drawn  in  the  floor  statement  of 
Representative  Dingell.  the  sponsor  of 
section  1008,  who  stated: 


There  is  a  funddmenlal  difference  between 
the  prevention  of  conception  and  the 
destruction  of  developins  human  life. 
Responsible  parenthood  requires  different 
attitudes  toward  human  life  once  conceived 
than  toward  the  employment  of  preventive 
contraceptive  devices  or  methods.  What  is 
unplanned  contraceptively  does  not 
necessarily  become  unwanted  humanly  .... 
116  Cong.  Rec.  37375  (1970). 

In  explaining  the  purpose  of  section 
1008,  Representative  Dingell  indicated  in 
his  floor  statements  that  this  provision 
was  intended  to  prohibit  more  than  the 
actual  conduct  of  abortions.  Rather — 

[wjith  the  "prohibition  of  abortion" 
amendment— Title  X,  section  1008— the 
committee  members  clearly  intend  that 
abortion  is  not  to  be  encouraged  or  promoted 
in  any  way  through  this  legislation.  Programs 
which  include  abortion  as  a  method  of  family 
planning  are  not  eligible  for  funds  allocated 
through  this  act.  116  Cong.  Rec.  37375  (1970). 

He  also  observed  that — 

[i]f  there  is  any  direct  relationship  between 
family  planning  and  atxjrtion,  it  would  be 
this,  that  properly  operated  family  planning 
programs  should  reduce  the  incidence  of 
abortion.  Id. ' 

Thus,  it  is  clear  that  Title  X  is  meant 
to  fund  the  provision  of  preventive  and 
other  pre-pregnancy  family  planning 
services,  and  not  to  promote  or 
encourage  abortion  in  any  way. 

HHS's  interpretation  of  these  policies 
over  the  years,  however,  has  not 
provided  clear  standards  for  grantees 
and  HHS  personnel.  In  1982,  the 
Department's  Office  of  the  Inspector 
General  (OIG).  after  auditing  32  Title  X 
clinics,  found  that  the  Department's 
failure  to  provide  specific  program 
guidance  regarding  the  scope  of  section 
1008  had  created  confusion  about 
precisely  what  activities  were 
proscribed  by  the  section,  and  had 
resulted  in  variations  in  practice  by 
grantees.  In  particular,  the  OIG  audits 
found  that  the  clinics  were  relying  upon 
the  Department's  policy  of  permitting 
both  Title  X  family  planning  services 
and  separately  funded  abortion-related 
activities  to  be  provided  at  a  single  site. 
Similar  findings  were  noted  by  the 
General  Accounting  Office  (GAO)  in  an 
audit  of  14  Title  X  clinics,  also 
conducted  in  1982.  GAO  went  on  to 
recommend  that  "the  Secretary 
establish  clear  operational  guidance  by 
incorporating  into  the  Title  X  program 
regulations  and  guidelines,  HHS' 
position  on  the  scope  of  the  abortion 


UM  I 


'  Regulations  implementing  section  1008  were 
initially  issued  in  1971  (3ft  FK  18465.  Sept.  15.  1971) 
and  revised  in  1980  |45  FR  37436.  lune  3.  1980).  In 
both  cases,  the  regulations  staled  that  Title  X 
projects  could  not  provide  abortion  as  a  method  of 
family  planning. 
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ri'striction  in  section  1006."  ^  The 
Presidents  July  30th  directive  to  the 
Secretary  was  based  in  part  upon  this 
demonstrated  need  for  changes  in 
existing  HllS  program  guidelines 

Accordingly,  pursuant  to  its 
niU'making  power  under  42  U.S.C.  300a- 
4(a),  I^IHS  has  herein  proposed  to  revise 
the  regulations  governing  Title  X  so  as 
to  conform  the  obligations  of  grantees  to 
the  statutory  prohibition  in  section  1008, 
and  to  establish  standards  for 
compliance  with  section  1008  that  will 
permit  adequate  monitoring  of  such 
compliance.  Providing  Title  X  grantees 
with  clear  notice  of  specific  comphance 
standards  that  give  effect  to  the 
prohibition  in  section  1008  is  necessary 
to  improve  compliance  by  grant(;es  with 
section  1008  over  the  level  that  presently 
exists.  At  the  sanie  time,  issuance  of  the 
proposed  rules  will  strengthen  the 
Department's  ability  to  monitor 
compliance  with  section  1008  by 
providing  a  clearer  basis  for  measuring 
grantee  activities  against  objective 
requirements.  Finally,  the  proposed 
rules  will  enaWe  HHS  to  better  enforce 
section  IfKJB  by  providing  a  basis  in 
r(!gulation  for  disallowance  of  costs  or 
termination  of  program  funding  where 
noncompliance  exists. 

Provisions  of  the  Proposed  Rules 

Title  X  authorizes  grants  for  family 
planning  programs.  It  further  specifies 
that  Title  X  funds  may  not  be  used  in 
programs  that  include  abortion  as  a 
method  of  family  planning.  The  rules 
proposed  below  set  out  specific 
requirements  intended  to  enforce  this 
congressicmal  mandate  by  making  it 
clear  that  a  Title  X  program  is  limited  to 
providing  family  planning  services,  and 
may  rR)t  provide  abortion  counseling 
and  referral;  that  a  Title  X  program  must 
be  entirely  separate  and  distinct, 
financially  and  physically,  from  any 
abortion-rdated  °c*'vities;  and  that  a 
Title  X  program  may  not  encourage, 
promote  or  advocate  abortion  as  a 
method  of  family  planning. 

The  proposed  regulations,  however, 
apply  only  to  a  Title  X-funded 
"program"  or  "project":  that  is,  "the 
identified  activity  approved  by  the 
granting  agency  for  support."  HHS 
Grants  Administration  Manual,  Ch.  1- 
85-20.  The  proposed  rules  in  no  way 
purport  to  restrict  an  organization's 
activities  in  programs  that  are  supported 
otherwise  than  by  Title  X  funds. 
Definitions  clarifjing  this  terminology 
are  induded  in  the  proposed  rules.  This 


'  Comp  Cen.  Rep  No  CAO/HRD-82-lt)6. 
■Rt'f  tnclicm*  on  Abortioci  »nd  Lobbj-iHR  Ar.tn  Hie« 
in  Family  RUnningf^grnmt  Meed  Clarification."  p. 
22  (1982)  (hereafter  referred  to  as  the  G.'\0  Rtipon). 


limitation  on  the  scope  of  the  proposed 
rules  reflects  the  express  application  of 
the  section  1008  prc^ibition  to 
"programs,"  and  the  statute's  legislative 
history  to  the  same  effect.  It  is  also 
consistent  with  existing  case  law 
holding  that  the  government  may  favor 
normal  childbirth  by  refusing  to  fund  or 
promote  abortion,  but  it  may  not 
preclude  organizations  whose  programs 
receive  government  funds  from  using 
nongovernment  resources  in  other 
programs  that  may  include  abortion- 
related  activities.  The  proposed 
regulations  accordingly  are  not  to  be 
construed  as  restricting  or  limiting  the 
activities  of  grantee  organizations  when 
such  actmties  are  entirely  outside  of, 
and  separate  from,  a  Title  X-funded 
program. 

Certain  provisions  of  the  proposed 
rules  derive  directly  from  and  strengthen 
the  Department's  longstanding  practice 
in  implementing  section  1008  See,  e.g., 
proposed  §  59.9  (relating  in  part  to 
financial  and  accounting  separation  of 
abortion-related  services  from  family 
planning  program.s)  and  proposed 
§  59.10  (relating  in  part  to  activities  that 
encourage,  promote  or  advocate 
abortion  as  a  method  of  family  plannmg 
by  using  legal  action  to  make  abortion 
available  as  a  method  of  family 
planning,  or  by  developing  or 
distributing  materials  advocating 
abortion  as  a  method  of  family 
planning].  Since  these  rules  represent  no 
substantial  change  from  prior  practice,  it 
would  be  most  helpful  if  any  comments 
in  these  areas  contain  suggestions  for 
improvement  based  on  prior  operational 
experience  with  existing  requirements. 

Proposed  §  59.7,  requinng  that 
programs  seeking  Title  X  funding 
provide  an  assurance  that  they  will  not 
include  abortion  as  a  method  of  family 
planning,  is  procedurally  similar  to  a 
requirement  that  appeared  in  the  Tide  X 
regulations  until  1980.  See  42  CFR 
59.5(a)|9),  as  in  effect  from  1971  through 
1980.  New  §  59.7,  however,  more  closely 
tracks  the  language  of  section  1008.  and 
incorporates  more  specific  requirements 
designed  m  part  to  enable  the  Secretary 
to  obtain  at  the  application  stage 
information  relevant  to  determining 
whether  a  program  will  in  fact  comply 
with  the  statutory  prohibition.  If  an 
applicant  for  Title  X  funds  cannot 
demonstrate  that  it  will  comply  with  the 
statutory  prohibition  by  conducting  its 
family  planning  program  consistent  with 
the  requirements  of  each  of  the 
proposed  rules,  it  will  not  be  eUgible  for 
Title  X  hinds. 

Proposed  i  59.8  prohibits  Title  X 
projects  from  providing  counseling  and 
referrals  for  abortion.  In  the  past,  "mere 


referral"  for  abortion  and  nondirective 
counsebng  regarding  abortion  were  not 
prohibited  by  the  guideiines,  on  the 
theory  that  such  activities  do  not 
promote  or  encourage  the  performance 
of  abortion.  Thus,  the  current  Title  X 
program  guidelines  require  that 
whenever  counseling  for  dealing  with 
unintended  pregnancy  is  requested, 
family  plannmg  clinics  funded  under 
Title  X  must  provide  "mere  referral'  and 
"nondirective"  counseling  on  all  options, 
including  abortion,  for  dealing  with  the 
unintended  pregnancy.  As  clearly 
contemplated  by  Title  X  and  its 
legislative  history,  however,  "family 
planrang"  is  meant  to  address  plans  and 
methods  for  facihtating  or  preventmg 
pregnancy,  not  for  terminating  it.  As 
such,  medical  services  or  counseling 
related  to  pregnancy  care  after 
pregnancy  diagnosis,  or  any  services 
relating  to  abortion  as  a  method  of 
family  planning,  are  outside  the  scope  of 
activities  supported  by  Title  X  funds. 

Moreover,  it  is  clear  that  counselmg 
activity  and  other  forms  of  information 
distribution  were  understood  by 
Congress  to  be  a  significant  part  of  the 
"family  planning  services"  that  Tide  X 
funds  were  to  be  used  to  hind.  Thus, 
"mere  referral"  and  counsehng  are 
clearly  covered  by  the  prohilMtion  in 
section  1008  on  abortion  as  a  method  of 
family  planning 

In  addition,  it  is  unreasonable  to 
assume  that  counseling  and  referrals  for 
abortion  do  not  indeed  "encourage  or 
promote"  abortion.  Specifically,  the 
purpose  of  counseling  programs  for 
pregnant  women  is  to  provide 
information  upon  which  they  will  base  a 
course  of  action,  counseling  concerning 
abortion  would  be  pointless  in  the 
absence  of  an  expectation  that  some 
women  receiving  such  counsehng  will 
choose  to  have  an  atiortion.  Similarly, 
providing  a  referral  for  abortion 
facilitates  the  obtainmg  of  abortion,  and 
the  intended  and  actual  effect  of  a 
referral  program  is  that  at  least  some 
women  referred  will  select  abortion  as  a 
method  of  family  planning.  Thus,  even  if 
abortion  counsehng  and  referral  were 
not  prohibited  by  the  express  language 
of  section  1008  as  family  planning 
services  that  include  abortion,  the 
statutory  purpose  of  section  1008  not  to 
promote  or  cncourdge  abortion  would  be 
better  effectuated  by  proposed  5  59.8 

In  order,  therefore,  to  conform 
program  policies  w.tli  the  general 
statutory  limitation  on  the  use  of  Title  X 
funds  for  "family  planning  services'  and 
the  specific  prohibition  in  section  1008 
on  the  use  of  Tide  X  fund*  in  programs 
where  abortion  is  a  method  of  family 
planning,  as  well  as  to  better  effectuate 


I 
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the  statutory  purpose  of  not  promoting 
or  encouraging  abortion,  proposed  §  59.8 
prohibits  abortion  counseling  and 
referral,  as  well  as  medical  services  or 
counseling  related  to  pregnancy  care 
after  pregnancy  is  diagnosed.  One  of  the 
effects  of  these  regulations  will  be  to 
insure  the  ability  of  otherwise  eligible 
organizations  or  programs  that  refuse  to 
engage  in  abortion-related  activities  to 
receive  support  under  Title  X. 

Although  proposed  §  59.8  below 
prohibits  counseling  or  referral  for 
abortion,  as  well  as  counseling  and 
other  services  relating  to  pregnancy  that 
are  provided  after  pregnancy  diagnosis, 
it  should  be  noted  that  the  current  Title 
X  regulations  provide,  at  §  59.5(b)(1).  for 
"necessary  referral  to  other  medical 
facilities  when  medically  indicated." 
Referrals  to  a  comprehensive  list  of 
health-care  providers  who  provide 
prenatal  care  and  delivery  are  therefore 
permitted,  provided  that  such  referrals 
are  not  used  as  an  indirect  means  to 
encourage  or  promote  abortion. 
However— notwithstanding  the 
Department's  past  view  of  this  provision 
as  requiring  referrals  for  abortion  in 
cases  where  it  is  medically  indicated, 
such  as  where  continuation  of  the 
pregnancy  would  endanger  the  life  of 
the  mother — it  is  the  express  purpose  of 
the  specific  rule  changes  proposed 
below  to  insure  that  Title  X-funded 
family  planning  project  do  not  provide 
counseling  or  other  services  relating  to 
the  issue  of  "medical  indication"  for 
abortion.  Rather,  consistent  with  the 
legislative  intent  expressed  in  Title  X— 
that  is.  the  provision  of  preventive  and 
other  pre-pregnancy  family  planning 
services— §  59.8  requires  that  pregnant 
women  be  referred  outside  of  the  Title  X 
project  for  prenatal  care  and  other 
related  medical  services.  In  no  case, 
therefore,  should  a  Title  X-funded  family 
planning  program  make  a  determination 
of  the  appropriateness  of  abortion. 

Read  together  with  proposed  §  59.8, 
§  59.5(b)ii)  will  thus  require  referral  in 
any  case  where  pregnancy  is  diagnosed. 
Specifically,  when  a  woman  who  is 
already  pregnant  comes  to  a  Title  X- 
funded  family  planning  program,  the 
program  must  provide  her  with  a  full 
listing  of  licensed  health  care  providers 
of  appropriate  prenatal  medical  care 
and  delivery  services,  from  which  she 
may  select.  This  requirement  is 
consistent  with  the  legislative  design  of 
Title  X  as  a  program  limited  to  funding 
preventive  and  other  pre-pregnancy 
family  planning  services. 

The  Department  solicits  comments 
relating  not  only  to  proposed  §  59.8,  but 
also  to  its  intended  effect  upon  the 
meaning  of  §  59.5(b)(1).  If  necessary,  the 


Department  may  amend  the  language  in 
§  59.5(b)(1)  in  the  final  rules,  in  order  to 
insure  that  the  proposed  change  is 
unambiguous. 

Proposed  §  59.9  articulates  new 
requirements  designed  to  strengthen  the 
Department's  existing  policy  that 
abortion-related  services  must  be 
"separate  and  distinct"  from  a  Title  X- 
funded  program.  Among  these  new 
requirements  are  provisions  relating  to 
the  maintenance  of  separate  medical 
records  systems  and  the  physical 
separation  of  a  Title  X  project  from  any 
abortion-related  functions  or  facilities. 

The  requirement  of  proposed  §  59.9 
that  grantees  maintain  project  medical 
record  systems  separate  from  any 
abortion-related  operations  is  based 
squarely  on  the  congressional  intent  that 
abortion  not  be  a  part  of  a  Title  X 
funded  program.  In  this  regard,  the 
Department  is  concerned  that 
commingled  data  systems  may  cause 
grantee  organizations  to  aggregate 
abortion  clients  with  Title  X  clients,  and 
may  inhibit  monitoring  of  the 
segregation  required  by  section  1008, 
The  proposed  rule  thus  seeks  to  ensure 
clearer  records  for  purposes  of 
excluding  abortion-related  activities 
from  Title  X  funded  programs  and 
facilitating  program  monitoring.  In  fact, 
there  is  evidence  that  this  requirement 
reflects  the  current  practice  of  some 
grantees.  The  Department  does  not. 
therefore,  anticipate  that  overall  this 
requirement  will  impose  substantial 
additional  administrative  burdens  on' 
grantees.  See  the  GAO  Report,  p.  8. 

The  provisions  of  proposed  §  59.9 
relating  to  physical  separation  of 
abortion  activities  and  family  planning 
programs,  while  new,  effectuate  the 
underlying  policy  of  section  1008.  In  the 
past.  HHS  has  not  consistently 
interpreted  the  statute  so  as  to  prohibit 
situations  where  the  Title  X  project 
shares  physical  facilities  (such  as  a 
common  waiting  or  treatment  area)  with 
a  project  providing  abortion  ser\'ices. 
HHS  has  now  concluded,  however,  that 
a  requirement  of  physical  separation  is 
necessary  to  strengthen  the  enforcement 
of  the  prohibition  in  section  1008. 

In  practice,  an  impermissible  use  of 
Title  X  funds  may  occur  when  the 
physical  facility  of  a  grantee 
organization's  Title  X-funded  family 
planning  program  overlaps  that  of  its 
abortion-related  operations.  Even  where 
the  strictest  accounting  and  charging  of 
expenses  is  performed,  shared  facilities 
inevitably  increase  the  likelihood  that  a 
violation  will  occur,  and  lead  to 
situations  where  the  assertion  that  a 
program  does  not  "include"  abortion 


amounts  to  little  more  than  an 
accounting  fiction. 

Accordingly,  one  purpose  of  proposed 
§  59.9  is  to  insure  that  Title  X  funds  not 
be  used  for  abortion-related  activities. 
In  addition,  it  is  intended  to  further 
enforcement  of  the  statutory 
requirement  of  section  1008  that 
abortion  not  be  a  method  of  family 
planning  in  a  Title  X  program.  Meeting 
this  latter  requirement  mandates  that 
Title  X  programs  be  organized  so  that 
they  have  an  appropriate  integrity  and 
independence  from  other  activities 
conducted  by  the  grantee  which  are 
prohibited  by  statute  from  inclusion  in  a 
Title  X  funded  program.  Having  a 
program  that  is  separate  and  distinct 
from  other  such  activities  conducted  by 
the  grantee  is  a  necessary  predicate  to 
any  determination  that  abortion  is  not 
being  included  as  a  method  of  family 
planning  in  the  program. 

Moreover,  proposed  §  59.9  is 
independently  justified  by  the  need  to 
prevent  existing  or  potential  clients  of 
Title  X  projects — as  well  as  the  general 
public — from  concluding  that  the 
government  endorses  abortion.  By 
promoting  the  view  that  abortion  is  an 
acceptable  and  government-sanctioned 
method  of  family  planning,  moreover, 
the  rendering  of  abortion  and  family 
planning  services  in  common  facilities 
violates  the  intent  of  Congress 
underlying  section  1008.  that  Title  X 
funds  will  not  be  used  to  "encourage  or 
promote"  abortion.  Thus,  proposed 
§  59.9  prohibits  siting  a  Title  X- 
supported  family  planning  program  in  a 
fashion  which  would  result  in  use  of 
shared  physical  facilities — for  example, 
with  respect  to  waiting,  consultation, 
examination,  and  treatment  areas.  It 
also  prohibits  Title  X-funded  projects 
from  sharing  office  entrances  and  exits 
with  an  abortion  facility.  These 
proposed  requirements  effectuate  the 
policy  expressed  in  section  1008  that 
Title  X  projects  not  include  abortion  as 
a  method  of  family  planning. 

One  additional  provision  below — 
proposed  §  59.10(a)(1)  (relating  to 
payment  of  dues  to  advocacy 
organizations) — constitutes  a  change 
from  current  program  requirements.  The 
provision  of  proposed  §  59.10(a)(1) 
prohibiting  payment  of  dues  with  project 
funds  to  advocacy  organizations  is 
necessary  to  ensure  that  Title  X  funds 
are  not  indirectly  used  to  advance 
objectives  that  are  not  only  inconsistent 
with  Title  X.  but  specifically  prohibited 
by  section  1008.  Absent  the  restriction  in 
proposed  §  59.10(a)(1),  neither  the 
Department  nor  the  grantee  could 
ensure  that  Title  X  funds  will  not  be 
used  to  encourage  or  promote 
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abortion — adiritie*  whicA  are 
prohibited  by  section  7008.  See  the  GAO 
Report,  pp.  24-26. 

Regulatory  FlexibUity  Act  and  Executive 
Order  12291 

The  proposed  mles  codify  existing 
statHtoi^  req«ireraent8  applicable  to 
Title  X  frantee*.  WrA  one  exception, 
the  «ffect  of  the  proposed  rules  is  to 
climiaate  existing  Tequirements  or 
permissive  provisions  concerning  the 
provision  of  abortion-rdated  services, 
and  as  a  result  the  proposed  rules 
should  to  this  extent  produce  a 
reduction  in  coals  for  Title  X-funded 
programs.  T^e  extreption  is  proposed 
§  59.9,  relating  to  separation  of  abortion- 
related  services  from  family  planning 
prograrac.  AcoordiDg  to  the 
DepariEBeot't  iolacvMtkn. 
approxiioately  80  of  the  approiciniately 
3,900  Title  X-8upporled  family  planning 
sites  are  physically  located  near 
facilities  that  provide  abortion  services. 
Of  these  80.  it  is  unknown  how  many 
currently  meet  the  requirements  of 
proposed  1 59.9.  However,  in  view  of  the 
fact  that  the  potential  number  of  sites 
affected  is  small,  and  in  view  of  the  fact 
that  current  requiremeats  under  Title  X 
already  prohibit  any  direct  subsidy  of 
abortion  services  with  Title  X  family 
planning  funds,  the  Department  believes 
it  is  unlikiely  that  the  proposed  rule 
would  have  economic  consequences 
even  approaching  the  threshold  for 
major  economic  consequences  as 
defined  in  Executive  Order  12291. 
For  the  foregoing  reasons,  and 
consistent  with  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  LJ.S.C. 
605(b)),  the  Secretary  also  certifies  that 
this  rule  will  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act 

Proposed  §  59.7  arvd  proposed  {  59.9 
contain  collection  of  information 
requirements  which  are  subject  to 
review  by  the  Office  of  Management 
and  Budget  (OMB)  under  section  3504(h) 
of  the  Paperwork  Reduction  Act  of  1980. 
44  U.S.C.  Chapter  35.  The  Department 
will  submit  an  information  collection 
request  to  OMB  for  its  review. 

Organizations  and  individuals 
desiring  to  submit  comments  on  this 
information  collection  requirement 
should  direct  them  to  the  agency  official 
designated  for  this  purpose  whose  name 
appears  in  the  preamble  and  to  the 
Office  of  Information  and  Regulatory 
Affairs.  OMB,  New  Executive  Office 
Building  (Room  3206),  Washington.  DC 
20503.  Attn.:  Desk  Officer  for  HHS. 


List  of  Suhfects  in  42  CFK  Part  59 

Family  planning — birth  control.  Grant 
programs-— health.  Health  facihties. 

Dated  AuRU»t  2».  1967. 
Robert  C.  Winieia. 

Assfsfor*i  Secretary  for  Heofth. 

Apprm-ed-  Augnst  2ft.  1987. 
Otis  R.  Bowen. 

Secretary. 

For  the  reasons  set  out  in  the 
preamble,  it  is  hefeby  proposed  to 
amend  Subpart  A  of  Part  59,  42  Code  of 
Federal  RegulatKMis.  «s  »et  forth  below. 

PART  59-4AMENOEOJ 

1.  The  authority  citation  for  Subpart  A 
of  42  CFR  Part  se  is  revised  to  read  as 
follows: 

Authority:  42  U.SX1  300a  ^ 

2.  in  42  CFR  59.2.  the  foUowiog 
definiticms  are  added 

§S9l2    [Arocndedl 

"Family  planning"  means  the  process 
of  establishing  obfectives  for  the  number 
and  spacing  of  a  family's  children,  and 
selecting  the  means  {indnding  natural 
family  plannir^  methods,  adoption, 
infertility  services  and  general 
reproductive  health  care  abstinence  and 
contraception)  by  which  those 
objectives  may  be  achieved.  As  such, 
family  planning  does  not  include 
medical  serrioes  or  coimseling  related  to 
pregiKmcy  care  after  pregnancy  >s 
diagnosed  (including  prenatal  or  post- 
partum care  or  counselingl.  or  abortion- 
related  services.  As  it  relates  to  the 
statutory  prohibition  on  the  inclusion  of 
abortion  as  a  method  of  family  planning, 
profver  family  planning  should  reduce 
the  inadence  of  abortion. 

"Grantee"  means  the  organization  to 
which  a  grant  is  awarded  under  section 
1001  of  the  Pubhc  Health  Service  Act, 

"Organization,"  as  applied  to  an 
applicant  for  or  grantee  of  funds  under 
section  1001  of  the  Public  Health  Ser\ice 
Act.  means  any  public  or  private 
nonprofit  entity  in  a  State  An 
organization  may  operate  multiple 
family  planning  or  related  programs  or 
projects. 

"Program"  and  "project."  which  are 
used  interchangeably  in  these 
regulations,  both  refer  to  the  identified 
activity  approved  by  the  Secretary  for 
support  under  section  1001  of  the  Public 
Health  Service  Act,  unless  the  context 
indicates  otherwise. 

"Title  X"  means  Title  X  of  the  Pubhc 
Health  Service  Act,  42  U.S.C  300,  et  sea. 

§59.5    (Amended] 

3.  In  42  CFR  59.5,  paragraph  (a)(5)  is 
removed  and  paragraphs  (a)(6)  through 


(a)(n)  are  redesignated  as  paragraphs 
(a)(5j  through  (a)(10)  respectively 

§§  59.7  througk  St.  13    IRcdesignated  as 
§§59.11  tttrouffh  58.17] 

4  In  42  CFf(.  Part  59.  §5  59  7  through 
59.13  are  redesignated  as  §|  59.11 
through  S9.17  respectively,  and  new 
§5  59.7  thrtnigh  59.10  are  added  to  <-ead 
as  follows; 

§  59.7    Standards  of  oompHanc*  wtth 
proMbttion  oa  ji>ortioa. 

A  project  may  not  receive  funds  unde.' 
this  subpart  unless  it  provvies  u&surance 
satisfactory  to  the  Secretary  thsl  il  does 
not  indude  atwrtioo  as  a  method  of 
family  planning.  Sach  assurance  must- 
include,  at  a  namnum.  representations 
(supported  by  documentarv'  evidence 
where  the  Secretary  requests)  as  to 
conpliaace  with  each  of  the 
requirement!  in  §5  S9.8  through  59  10.  A 
project  supported  under  this  subpart 
must  comply  with  sudi  requirements  at 
all  times  during  the  project  penod 

§  59.S    ProMI>raon  on  counseling  and 
reterral  tor  aberttow  aanrtees;  WmWatton  of 
program  aamicaa  to  taMty  ptannlng. 

(a)  In  order  to  give  effect  to  the 
statctoTT  probibitron  on  the  use  of  Title 
X  appropriated  funds  in  projects  where 
abortion  is  a  method  of  family  planning, 
a  project  which  provides  counseling  and 
referral  for  abortion  services  as  a 
method  of  family  planning  is  not  eligible 
to  receive  fands  under  this  subpart.  In 
addition,  because  Title  X  funds  are 
intended  onW  for  family  planning, 
servicp";  rplnted  to  presm^^fv  r.Tre  after 
pregnancy  is  diagnosed  may  not  be 
provided  with  Title  X  funds  Where 
appropriate,  medical  or  social  ser\-ice 
referrals  for  non-Title  X  supported 
services  shall  be  made  by  providing  a 
full  list  of  available  health  rare 
providers  of  appropriate  prenatal 
medical  care  and  delivery-  services  and/ 
or  social  service  agencies  from  which  8 
family  planning  client  may  select.  Such 
referrals  may  not,  however,  be  used  as 
an  indirect  means  to  encourage  or 
promote  abortion  in  violation  of  section 
1008.  such  as  consciously  weighting  the 
list  of  referrals  in  favor  of  health  care 
providers  and 'or  facilities  which 
provide  abortions  One  effect  of  these 
regulations  will  be  to  insure  the  ability 
of  otherwise  eligible  organizations  or 
programs  that  refuse  to  engage  in 
abortion-related  activities  to  "-eceive 
support  under  this  subpart 

(b)  Examples.  (1)  A  pregnant  client  at 
a  family  planning  clinic  s-jpported  with 
Title  X  funds  solicits  prenatal  care 
serv  ices.  Clinic  personnel  are  medically 
qualified  to  provide  such  services 
Nonetheless,  provision  of  such  services 
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is  outside  the  scope  of  family  planning 
supported  by  Title  X 

(2)  A  client  at  a  family  planning  clinic 
supported  with  Title  X  funds  seeks 
pregnancy  testing  and  infertility 
counseling  and  services.  Clinic 
personnel  provide  the  requested 
services  and  in  the  process  thereof 
discover  an  ectopic  pregnancy.  The 
client  is  immediately  provided  a 
complete  list  of  approp.nate  hospitals 
and  physicians  from  which  to  choose. 
This  service  is  within  the  scope  of 
family  planning  supported  by  Title  X. 

(3)  A  childless  husband  and  wife  seek 
counseling  and  services  relating  to 
infertility  and  adoption.  Such  counseling 
and  services  are  within  the  scope  of 
family  planning  supported  by  Title  X. 

(4)  clients  at  a  family  planni.ng  clinic 
are  given  a  brochure  and  shown  a  film 
about  birth  control  methods  that  include 
sections  on  abortion.  Because  use  of  the 
film  and  the  brochure  depicts  abortion 
as  a  metiiod  of  family  planning,  the 
clinic  would  not  be  eligible  to  receive 
Title  X  funds. 

§  59.9    Separation  of  abortion-related 
services  from  family  planning  programs. 

(a)  .A  project  supported  under  this 
subpart  must  be  kept  entirely  separate 
and  distinct,  financially  and  physically, 
from  any  abortion-related  activities. 
This  requirement  includes  maintaining 
separate  financial,  accounting, 
personnel,  and  medical  record  systems 
and  separately  maintaining  other  project 
functions  and  physical  facilities 
(including  office  space,  equipment, 
stationary  and  the  like)  in  such  a 
manner  as  to  clearly  separate  Title  X- 
funded  activities  from  abortion-related 
activities.  This  requirement  prohibits,  by 
way  of  example,  common  waiting, 
consultation,  examination,  and 
treatment  areas;  shared  telephone 
numbers  and  receptionists;  com.mon 
names  for  eligible  and  ineligible 
programs;  and  common  office  entrances 
and  exits.  Although  common  street  or 
mailing  addresses  will  presumptively 
constitute  a  failure  to  separate 
adequately  Title  X-funded  programs 
from  other  programs  which- include 
abortion  as  a  method  of  family  planning, 
grant  applicants  may  seek  to  establish 
the  reasonableness  of  such 
arrangements  in  exceptional  cases 
where,  as  in  the  example  of  a  large 
metropolitan  hospital  with  abortion  and 
family  planning  services  located  in 
different  wings,  the  fact  of  physical 
separation  is  otherwise  established  and 
no  use  of  appropriated  funds  in  an 
ineligible  program  is  likely. 

(b)  Examplt's.  (1)  A  nonprofit  family 
planning  organization  operates  abortion 
and  family  planning  ciinics 


simultaneously  on  Wednesdays  and 
Fridays  in  the  same  one-story  building. 
Nothing  on  the  exterior  of  the  building 
indicates  the  existence  of  two  separate 
programs,  although  the  programs  are 
organized  as  legally  separate  entities. 
The  clinics  utilize  a  common  parking  lot 
adjacent  to  the  building,  a  common 
entrance  at  the  front  of  the  building,  and 
a  common  receptionist  and  reception 
area.  The  tw/o  clinics  share  the  same 
executive  director  and  financial 
manager,  and  the  abortion  clinic  pays  a 
management  fee  for  the  services  of  such 
personnel.  Two  other  employees  of  the 
family  planning  clinic  also  work  for  the 
abortion  clinic.  The  family  planning 
clinic  refers  clients  to  the  abortion 
clinic.  The  family  planning  clinic  in  this 
example  is  not  "separate  and  distinct, 
financially  and  physically,"  from 
abortion-related  activities. 

(2)  A  nonprofit  organization  operates 
both  abortion  and  family  planning 
clinics  at  the  same  address.  Both  clinics 
are  staffed  by  the  same  personnel,  and 
the  medical  director  for  the  family 
planning  program  generally  performs  the 
abortions  for  the  abortion  clinic  as  well. 
The  programs,  however,  schedule  clients 
at  different  times,  with  abortion  clinic 
hours  only  in  the  mornings  and  family 
planning  hours  only  in  the  afternoon. 
The  schedules  do  not  overlap.  The 
programs  use  the  same  telephone 
number,  and  the  same  receptionist 
answers  the  phone  and  makes 
appointments  for  both.  The  programs 
use  the  same  automobiles,  office 
furnishings,  and  advertisements.  The 
family  planning  program  in  this  example 
is  not  "separate  and  distinct,  financially 
and  physically,"  from  abortion-related 
activities. 

(3)  A  private,  nonprofit  corporation 
operates  a  family  planning  program 
(Program  A)  and  a  program  which 
includes  abortion-related  services 
(Program  B).  Both  programs  are  operated 
as  parts  of  the  same  corporate  entity, 
with  common  directors  and  officers. 
Program  A  and  Program  B  occupy  office 
space  leased  under  the  terms  of  a 
common  master  lease,  but  the  offices 
are  in  fact  located  in  different  sections 
of  the  city.  Program  A  maintains  entirely 
separate  financial  records  and  has  no 
on-site  personnel  in  common  with 
Program  B.  The  programs  conduct  no 
joint  advertising  and  use  separate 
furnishings  and  equipment.  Program  A  is 
"separate  and  distinct,  physically  and 
financially,"  from  Program  B. 

(4)  A  private,  nonprofit  organization 
operates  both  a  family  planning  clinic 
that  receives  Title  X  funds  and  an 
abortion  clinic.  The  clinics  are 
physically  separate,  but  their  accounting 
and  financial  records  are  maintained 


jointly.  Although  the  family  planning 
clinic  is  separated  physically  from  the 
abortion  clinic,  the  joint  financial 
records  indicate  that  the  family  planning 
clinic  is  not  "separate  and  distinct, 
financially  and  physically"  from 
abortion-related  activities. 

(5)  A  private,  nonprofit  organization 
operates  both  a  family  planning  clinic 
and  an  abortion  clinic.  Both  clinics  lease 
space  in  the  same  one-story  building. 
The  two  clinics  share  a  common  waiting 
room.  The  family  planning  clinic  has 
separate  personnel  and  maintains 
separate  financial  records  from  the 
abortion  clinic.  The  family  planning 
clinic  in  this  example  is  not  "separate 
and  distinct,  physically  and  financially" 
from  the  abortion-related  activities. 

§59.10    Prohibition  on  activities  that 
encourage,  promote  or  advocate  abortion. 

(a)  A  project  supported  under  this 
subpart  may  take  no  action  which 
encourages,  promotes,  or  advocates 
abortion  as  a  method  of  family  planning, 
or  which  assists  a  woman  in  obtaining 
an  abortion  as  a  method  of  family 
planning.  Actions  are  considered  to 
encourage,  promote,  or  advocate 
abortion  as  a  method  of  family  planning 
if  they  in  any  way  have  the  effect  of 
facilitating  obtaining  abortion  as  a 
method  of  family  planning.  Such 
prohibited  actions  include  the  following: 

(1)  Lobbying  for  the  passage  of  pro- 
abortion  legislation,  providing  speakers 
to  argue  for  abortion  as  a  method  of 
family  planning,  or  paying  dues  to 
organizations  that  advocate  abortion  as 
a  method  of  family  planning; 

(2)  Using  legal  action  to  make 
available  in  any  way  abortion  as  a 
method  of  family  planning; 

(3)  Developing,  assisting  in  the 
development  of,  posting  or 
disseminating  in  any  way  materials 
(including  printed  matter  and  audio- 
visual materials)  that  advocate  abortion 
as  a  method  of  family  planning; 

(b)  Examples.  (1)  A  family  planning 
clinic  provides  those  of  its  clients  who 
inquire  concerning  abortion  with 
brochures  advertising  an  abortion  clinic. 
Such  a  service  would  "encourage, 
promote  or  advocate"  abortion. 

(2)  A  family  planning  clinic  pay  dues 
to  an  organization  that  devotes  a 
substantial  part  of  its  activities  to 
lobbying  the  Congress  for  liberalized 
abortion  laws.  This  activity  would 
"encourage,  promote  or  advocate" 
abortion 

(3)  A  family  planning  clinic  displays 
in  its  waiting  room  posters  encouraging 
clients  to  write  their  legislative 
representatives  to  urge  them  to  vote 
"pro  choice"  on  pending  legislation,  and 
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(iistributes  post  cards  for  the  same 
purpose.  The  clinic  is  engaged  in 
"encouraging,  promoting  or  advocating  ' 
tibortion. 

(4)  A  family  planning  clinic  that 
receives  Title  X  funds  assists  its  clients 


in  making  appointments  at  a!iori;C'n 
clinics.  The  prov  ision  of  such  services 
would  violate  section  1008. 

i5|  Personnel  of  a  family  planning 
project  write  their  legislative 
representatives  in  support  of  pro-choice 


legislation,  utilizing  no  project  funds  to 
do  so  The  eligibility  of  the  project  for 
Title  X  funds  would  be  unaffected  by 
their  advocacy  of  abortion. 
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International  Trade  Commission 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 
33300 

(2  documents) 
Import  investigations: 

Electrical  conductor  aluminum  redraw  rod  from 

Venezuela.  33300 
Feathered  fur  codts  and  pelts  and  manufacture  process. 
33301 
Meetings:  Sunshine  Act.  33314,  33315 
(2  documents) 

Interstate  Commerce  Commission 

PROPOSED  RULES 

Intermoda!  transport, ition: 
Trailer  on  flatcar  and  container  on  flatcar  frOKC/COPC) 
service:  clarification  of  exemption  and 
nonapplicability  to  Alaska  Railroad,  33257 

NOTICtS 

Motor  carriers: 

Declaratory  order  petitions — 
Andrews  Van  Lines,  Inc.  et  al.,  33301 
RAC  Transport  Co..  Inc.,  33302 
Motor  carriers:  control,  purchase,  and  tariff  filing 
exemptions,  etc.: 
Mayflower  Group,  Inc.,  et  al.,  33302 
Railroad  operation,  acquisition,  construction,  etc.: 
Great  Western  Railway  Co..  33303 
Terre  Haute,  BrdZ'i  &  Eastern  Railroad.  33303 

Justice  Department 

RULES 

Freedom  of  Information  Act:  implementation: 

Uniform  fee  schedule  and  administrative  guidelines,  33229 

NOTICES 

Pollution  control  consent  judgments: 
Hillsborough  County,  FL,  et  al.,  33303 

Labor  Department 

Sie  Mine  Safety  and  Health  Administration 

Land  Management  Bureau 

RULES 

Pubii'-  land  orders: 

Colorado:  corrertion,  33316 
NOTICES 

Environmental  statements:  availability,  etc.- 
Fiddler  Butte  wilderness  study  area,  UT,  33294 


Meetings: 

Carson  Ci'y  District  Grazing  Advisory  Boa.'tl:  correction. 
33316 
0]\  arid  gas  leases: 

Mississippi,  33294 
Oil  and  gas  or  geothermal  resources  leases: 

Lease  and  exploration  bond  forms:  availability.  33294 
Realty  actions:  sales,  leases,  etc.: 

Arizona.  33295 

Nevada.  33296 

\t  w  Mexico,  33295 

Utah,  33295 
Resource  management  plans,  etc.: 

Platte  River  Resource  Area,  WY,  33297 
Withdrawal  and  reservation  of  lands: 

Arizona,  33297 

Colorado,  33298 

Management  and  Budget  Office 

NOTICES 

Budget  rescissions  and  deferrals,  33374 
Mine  Safety  and  Health  Administration 

RULES 

Administrative  requirements,  and  education  and  training: 
Health  and  safety  advancement  in  coal  and  other  mine.s 
State  grants:  and  National  Mine  Health  and  Safe';, 
Academy.  33234 

Minerals  Management  Service 

PROPOSED  RULES 

R  O  \  :•.  :\    ryi.  a  r  ,..  -y  .■  -r--.  i  r]  ( : 

(,df  r.r.A  (!;  prouiict  valuation.  33247 

NOTICES 

Outer  Continental  Shelf:  development  operations 
coordination: 
Chevron  U.S.A.  Inc.,  33299 
Taylor  Energy  Co..  33299 

National  Aeronautics  and  Space  Administration 

NOTICES 

Meetings: 
Space  and  Earth  Science  Advisory  Committee,  33303 
Space  Systems  and  Technology  Advisory  Committee, 
33304 

National  Bureau  of  Standards 

NOTICES 

Information  processing  standards.  Federal: 
POSIX  system  implementors.  33261 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

Bering  Sea  and  Aleutian  Islands  groundfish:  correction, 

33245 
Ocean  salmon  off  coasts  of  Washington,  Oregon,  and 
California,  33244 
NOTICES 

Coastal  zone  management  programs  and  estuarine 
sanctuaries: 
State  programs — 

South  Carolina,  33261 
Permits: 
Marine  mammals.  33261 
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N-itional  Park  Service 
^'Or(CtS 

San  Antonio  Missions  Advisory  Commission.  3329< 

Njc;-;ar  Reguiatory  Corr:'riss;Gn 

woncES 

Ml  t  tr.gs;  Sunshine  Act.  33315 

Petitions;  Director's  decisions: 

Houston  Lighting  &  Power  Co.  et  al.  3J304 
Reports;  availability,  etc.: 

Chernobyl  accident  implications  for  Scifety  regulation  of 
commercial  nuclear  power  plants  in  U.S..  etc..  J3304 
Applications,  hearings,  determinations,  etc.: 

Philadelphia  Electric  Co.  et  al..  3330.5 

Office  of  Management  and  Budget 
Packers  and  Stockyards  Administration 

NOTICES 

(-entrai  filing  s>s!em;  Sute  certifications: 
Oregon.  33260 

Pension  Benefit  Guaranty  Corporatioi 

PROPOSED  RULES 

Single-employer  plans; 
Distress  standard  terminations.  33318 

Presidential  Documents 

ADMINISTRATIVE  ORDERS 

Tr.idir.ij  vvi;.S  •>.:   F.ntmy  Act;  extension  of  authorities 
(Memura::dum  of  August  27.  1987).  33397 

President's  Commission  on  White  House  Fel!ows^ips 

NOTICES 

Applications  for  fellowships;  deadline  date  extension.  33306 
Prospective  Payment  Assessment  Comn-.;3Sion 

NOTICES 

M.'i"iri'.;s,  •i330<j 

Public  Healtti  Service 

Sn'  f-ood  ar.d  Drug  A;i.^unistration;  Henlth  Resources  and 
SiTV'cfs  .\(iministration 

Securities  and  Exchange  Commission 

NOTICES 

Stit-reuulatury  organizations;  proposed  rule  changes: 
New  York  Stock  Exchange.  Inc..  33307,  33309 
(2  documents) 
Seif-regulatory  organr/.ations;  unasted  trading  privileges: 

Philadelphia  Stock  Exchange.  Inc..  33311 
\pp:u:ations.  hearings,  determinations,  etc.: 
Pufilic  utility  hokiing  company  filings.  33307 

Small  Business  Administration 

NOTICES 

License  su.Tenders; 

MRN  Capital  Co..  33311 
Meetings:  regional  advisory  councils: 

Hawaii.  33311 

Montana.  33311 

Texas.  33311 

\'-t;iu)nt,  3,-i:n  1 


3ocial  Secu.'ity  Admtfitst'aiion 
RULES 

Social  security  benefits: 
Wage  coverage 
Correction,  33316 

NOTICES 

Acquiescence  rulings;  issuance;  correction.  33316 
Meetings: 

Disability  Advisory  Council,  332^3 

Textile  Agreements  Impiementaticn  Committee 


See  Cciir.mittee  for  the  Implementa 
Agreements 


Transportation  Department 

See  Federal  Aviation  Administraticln;  Federal  Highway 
Administration;  Federal  Railroad  Administration 

Treasury  Department 

See  Fisna!  Service 

Vete'anb  Ac::nin!St.atijn 
PROPOSED  RULES 
Fiduciary  activities: 
Burial  arrangement;  federally  appointed  fiduciary 

authority  on  behalf  of  incompetent  beneficiary,  etc.. 

n3248 

Wi.jte  Hou4>e  reiiowsnips,  President  s  Commission 
See  President's  Commission  on  Vv  hue  House  Fellowships 
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Administration.  33346 

Fj::  iV 

Department  of  Health  and  Human  ieri'ices.  Food  and  Drug 
.Administration,  33366 
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Office  of  Management  and  Budget,  33374 
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DEPARTMENT  OF  AGRICULTURE 

Agricuttural  Marketing  Service 

7  CFR  Part  905 

Oranges,  Grapefruit,  Tangerines,  and 
Tangelos  Grown  in  Florida;  Handling 
Requirement  for  F:orida  Oranges  and 
Grapefruit 

AGENCY:  Agriculturul  Mfirketing  Service. 
USDA. 

action:  Final  r;:!e. 

SUMMARY:  The  Department  is  adopting 

without  modificiition  as  a  final  rule  the 
provisions  of  an  interim  riiie  which 
relaxed  handling  requirements  for  fresh 
shipments  of  Florida  grapefruit.  Temple 
oranges,  and  Valencia  oranges,  and 
fresh  grapefruit  imported  into  the  United 
Slates. 

EFFECTIVE  DATE:  September  2.  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

James  M.  Scanlon.  Acting  Chief  L'SDA, 
AMS.  Fruit  and  Vegetable  Division. 
Marketing  Order  Administration  Branch 
P.O.  Box  9t;-43fi.  Room  2523.  South 
Building.  Washington.  DC  20250-6456: 
telephone;  (202)  475-3914 

SUPPLEMENTARY  INFORMATION:  This  rule 
IS  issued  under  Marketing  Order  ,\'o. 
905.  as  amended,  (7  CFR  Part  905). 
regulating  the  handling  of  oranges, 
grapefruit,  tangerines,  and  tangelos 
grown  in  Florida.  This  order  is  effective 
under  the  Agriculi  :ral  Marketing 
Agreement  Act  of  1937,  as  amended  {7 
L'  S.C.  601-674).  hereinafter  referred  to 
as  the  Act. 

This  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determ  ned  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  .Act  (RFA).  the 


Administrator  of  the  Agricultural 

Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 
The  purpose  of  the  RFA  is  to  fit 

regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Art  and  rules  issued  thereunder  are 
unique  m  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  100  handlers 
of  Florida  oranges,  grapefruit, 
'.dngennes.and  tangelos  subject  to 
regulation  under  the  Fhirida  citrus 
marketing  order  approximately  15.000 
oranges,  grapefruit,  tangerine,  and 
tangeio  producers  in  Florida;  and 
approximately  26  importers  of  grapefruit 
into  the  l/nited  Stales  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.2)  as  those  having  annual  gross 
revenues  for  the  last  three  years  of  less 
than  SIOO.OOO.  and  agricultural  service 
firms  are  defined  as  those  whose  gross 
annual  receipts  are  less  than  S3.5O0.OO0. 
The  majority  of  the  handlers,  producers. 
and  importers  may  be  classified  as 
small  entities. 

The  interim  rule  was  issued  .May  21. 
198".  and  published  m  the  Federal 
Register  (52  FR  1971",  May  27.  1987) 
That  rule  amended,  eff'ective  May  21. 
1987.  §  905.306  Florida  Orange. 
Grapefruit.  Tangerine,  and  Tangeio 
Regulation  6  (46  FR  60170.  December  8. 
1981 1.  issued  under  the  Marketing  Order 
905.  That  rule  provideii  that  interested 
persons  could  file  public  comments 
through  June  26.  1987.  No  comments 
were  received. 

The  interim  rule  temporatiK  relaxed 
the  minimum  external  grade  requirement 
for  domestic,  export,  and  import 
shipments  of  white  and  pink  seedless 
grapefruit  from  Improved  No.  2  to  U.S. 
.\'o,  2  Russett  while  the  mmimum 
internal  requirement  remained  U.S.  .No. 
1.  and  the  minimum  size  requirement  for 
domestic  and  import  shipments  of  white 
seedless  grapefruit  from  size  48  (3*/i6 
inches  m  diameter)  to  size  56  (3^/i  e 
inches  in  diameter).  Also,  the  minimum 
size  requirement  for  domestic  shipments 
of  Temple  oranges  was  relaxed  from 


size  125  [2%6  inches  in  diameter)  to  size 
163  (ZVie  inches  in  diameter).  The 
relaxations  for  grapefruit  and  Temple 
oranges  remained  m  effect  through 
August  23. 1987,  by  which  time  this 
season's  shipments  were  finished,  in 
addition,  that  rule  lowered  the  minimum 
external  grade  requirements  for 
domestic  shipments  of  Valencia  oranges 
from  U.S.  No.  1  to  U.S.  No.  1  Golden 
with  the  minimum  internal  grade 
requirement  remaining  U.S.  No.  1  during 
the  period  from  July  1, 1987.  through 
September  27. 1987.  The  later  effective 
dates  for  the  relaxed  requirements  for 
Valencia  oranges  recognize  the  late 
shipping  season  for  this  fruit,  and  the 
presence  of  late-bloom  fruit,  which 
matures  later  than  normal. 

.•\t  Its  May  8,  1987.  meeting,  the  Citrus 
Administrative  Committee  unanimously 
recommended  the  relaxed  requirements 
for  the  remainder  of  the  1986-87  season. 

Grapefruit  import  requirements  are 
specified  in  §  944.106  (7  CFR  Part  944). 
which  requires  that  the  various  varieties 
of  grapefruit  imported  into  the  United 
States  meet  the  same  grade  and  size 
requirements  as  those  specified  for 
Florida  grapefruit  in  Table  1  of 
paragraph  (a)  in  §  905.306.  Section 
944.106  was  issued  under  section  8e  of 
the  Act  (7  U.S.C.  608e-l). 

This  rule  maintains  relaxed  minimum 
grade  and  s  ze  requirements  for  Florida 
oranges  and  grapefruit  grown  in  the 
production  area  in  Florida  shipped  to 
the  fresh  domestic  and  export  markets 
and  the  minimum  grade  and  size 
requirements  for  grapefruit  imported 
into  the  United  States.  Such  action  is 
designed  to  help  ensure  that  such 
requirements  do  not  unduly  restrict  the 
available  supply  of  such  fruit,  and 
should  make  additional  supplies  of  fruit 
available  to  consumers.  The  relaxation 
of  the  minimum  grade  and  size 
requirements  is  only  for  the  remainder 
of  the  1986-87  shipping  seasons  for 
these  fruits.  The  resumption  of  tjghter 
requirements  for  1987-88  season 
shipments  is  based  upon  the  maturity, 
size,  qualify,  and  flavor  characteristics 
of  these  fruits  early  in  the  shipping 
season. 

Therefore,  the  Department's  view  is 
that  the  impact  of  the  relaxed  handling 
requirements  upon  producers,  handlers, 
and  importers  would  be  beneficial.  The 
application  of  minimum  grade  and  size 
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requirements  to  Florida  oranges, 
grapefruit,  tangerines,  and  tangelos.  and 
to  imported  grapefruit  o\  er  the  past 
several  years,  has  helped  to  assure  that 
only  fruit  of  acreptable  quality  and  size 
are  shipped  to  fresh  markets. 

Based  on  the  above,  the  Administrator 
of  AMS  has  determined  that  this  action 
will  nut  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

After  consideration  of  all  relevant 
matter  presented,  the  information  and 
recommendations  submitted  by  the 
committee,  and  other  available 
information,  it  is  found  that  the  rule  as 
hereinafter  set  forth  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553.  it  is  hereby 
found  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register  because:  (1)  This 
action  maintains  unchanged  handling 
requirements  currently  in  effect  for 
Florida  citrus  under  an  interim  rule:  (2) 
the  handling  requirements  currently  in 
effect  under  the  interim  rule  are  only  for 
1986-87  season  Florida  citrus  shipments; 
(3)  the  grapefruit  import  requirements 
are  mandatory  under  section  8e  of  the 
Act.  and  (4)  no  useful  purpose  would  be 
served  by  delaying  the  effective  date  of 
this  action  until  30  days  after 
publication. 

List  of  Subjects  in  7  CFR  Part  905 

Marketing  agreements  and  orders, 
Florida,  Grapefruit,  Oranges.  Tangelos, 
Tangerines. 

For  the  reasons  set  forth  in  the 
preamble,  the  following  action 
pertaining  to  7  CFR  Part  905  is  taken: 

PART  905— ORANGES,  GRAPEFRUIT, 
TANGERINES,  AND  TANGELOS 
GROWN  IN  FLORIDA 

1.  The  authority  citation  for  7  CFTl 
Part  905  continues  to  read  as  follows: 

.Authority:  Sees.  1-19.  4«  Slat.  31.  as 
amended;  7  LI  S.C.  601-674. 

§905.306    (Amended] 

2.  Accordingly,  the  interim  rule 
amending  §  905,306  (46  FR  60170, 
December  8,  1981),  which  was  published 
at  52  FR  19717  on  May  27,  1987,  is 
adopted  as  a  final  rule  without  change. 

Dated:  August  27.  1987 
WillUm  |.  Doyle, 

Aclinfi  Deputy  Director.  Fruit  and  Vegetable 
Division.  Agricultural  Marketing  Service. 
jFR  Doc  87-20121  Filed  9-1-87:  8:45  am) 
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Animal  and  Plant  Healtti  Inspection 
Service 

7  CFR  Part  301 
(Docket  No.  87-120) 

Mediterranean  Fruit  Fly 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARV:  We  are  quarantining  an  area 
in  Los  Angeles  County  in  California 
because  of  the  Mediterranean  fruit  fly 
and  restricting  the  interstate  movement 
of  regulated  articles  from  the 
quarantined  area.  This  action  is 
necessary  on  an  emergency  basis  to 
prevent  the  artificial  spread  of  the 
Mediterranean  fruit  fly  into  noninfested 
areas  of  the  United  States. 
DATES:  Interim  rule  effective  August  27, 
1987.  Consideration  will  be  given  only  to 
comments  postmarked  or  received  on  or 
before  November  2,  1987. 
ADDRESS:  Send  an  original  and  two 
copies  of  written  comments  to  Steven  B. 
Farbman,  Assistant  Director,  Regulatory 
Coordination,  APHIS,  USDA,  Room  728. 
Federal  Building,  6505  Belcrest  Road. 
Hyattsville.  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  Number 
87-120.  Comments  received  may  be 
inspected  at  Room  728  of  the  Federal 
Building  between  8  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Eddie  Elder.  Chief  Operations  Officer. 
Domestic  and  Emergency  Operations, 
Plant  Protection  and  Quarantine, 
Animal  and  Plant  Health  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Room  661  Federal  Building,  6505  Belcrest 
Road,  Hyattsville,  MD  20782,  301-436- 
6365. 
SUPPLEMENTARV  INFORMATION: 

Background 

We  are  amending  the  "Domestic 
Quarantine  Notices"  by  adding  a  new 
Subpart  301.78,  Mediterranean  Fruit  Fly 
(referred  to  below  as  the  regulations). 
These  regulations  quarantine  an  area  in 
Los  Angeles  County,  California,  because 
of  the  Mediterranean  fruit  fly  and 
restrict  the  interstate  movement  of 
regulated  articles  from  the  quarantined 
area. 

The  Mediterranean  fruit  fly.  Ceratitis 
capitata  (Wiedemann),  is  one  of  the 
world's  most  destructive  pests  of 
numerous  fruits  and  vegetables, 
especially  citrus  fruits.  The 
Mediterranean  fruit  fly  can  cause 
serious  economic  losses.  Heavy 


Infestations  can  cause  complete  loss  of 
crops,  and  losses  of  25  to  50  percent  are 
not  uncommon.  The  short  life  cycle  of 
this  pest  permits  the  rapid  development 
of  serious  outbreaks. 

Recent  trapping  surveys  by  inspectors 
of  California  Ftate  and  county  agencies 
and  by  inspectors  of  Plant  Protection 
and  Quarantine  (PPQ).  a  unit  within  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS).  U.S.  Department  of 
Agriculture  (USDA).  reveal  that  portions 
of  Los  Angeles  County.  California,  are 
infested  with  the  Mediterranean  fruit  fly. 
Specifically,  inspectors  collected  seven 
male  Mediterranean  fruit  flies  and  two 
female  Mediterranean  fruit  flies  in  traps 
in  the  Maywood  area  of  Los  Angeles 
County  between  August  12  and  August 
18, 1987.  In  addition.  15  Mediterranean 
fruit  fly  larvae  were  collected  in  the 
same  area  on  August  19.  1987.  The 
Mediterranean  fruit  fly  is  not  know  to 
occur  anywhere  else  in  the  United 
States,  except  in  Hawaii. 

Officials  of  state  agencies  of 
California  have  begun  an  intensive 
Mediterranean  fruit  fly  eradication 
program  in  the  quarantined  area  in 
California.  Also,  as  explained  below, 
California  has  taken  action  to  restrict 
the  intrastate  movement  of  certain 
articles  from  the  quarantined  area  to 
prevent  the  artificial  spread  of  the 
Mediterranean  fruit  fly  within 
California.  However,  it  is  also  necessary 
to  restrict  the  interstate  movement  of 
certain  articles  from  the  quarantined 
area  to  prevent  the  artificial  spread  of 
the  Mediterranean  fruit  fly  to 
noninfested  areas  in  other  states. 
Accordingly,  to  prevent  the  artificial 
spread  of  the  Mediterranean  fruit  fly, 
this  document  establishes  federal 
regulations,  which  are  described  below 
by  section,      i 

Restrictions  on  Interstate  Movement  of 
Regulated  Articles  (§301.78) 

Section  301.78  prohibits  any  person 
from  moving  any  regulated  article 
interstate  from  any  quarantined  area 
except  in  accordance  with  conditions 
prescribed  in  the  regulations.  For 
informational  purposes,  a  footnote 
(footnote  1)  has  been  added  to  reference 
the  authority  of  an  inspector  to  stop  and 
inspect  persons  and  means  of 
conveyance,  and  to  seize,  quarantine, 
treat,  apply  remedial  measures  to,  or 
otherwise  dispose  of  regulated  articles 
as  provided  in  section  10  of  the  Plant 
Quarantine  Act  (7  U.S.C.  164a)  and 
sections  105  and  107  of  the  Federal  Plant 
Pest  Act  (7  U.S.C.  150dd,  ISOff) 
Definitions  (§  301.78-1) 

Section  301.78-1  contains,  for 
informational  purposes,  definitions  of 
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the  following  terms:  "Certificate.' 
"Compliance  Agreement.  '  "Deputy 
Administrator."  "Infestation." 
"Inspector."  "Interstate."  "Limited 
permit."  "Mediterranean  fruit  fly," 
"Moved,"  "Person."  "Plant  Protection 
and  Quarantine."  "Quarantined  Area." 
"Regulated  article"  and  "State  " 
Regulated  Articles  (§  301.7a-2) 

The  regulations  impose  conditions  on 
the  interstate  movement  of  those  articles 
that  present  a  significant  nsk  of 
spreading  Mediterranean  fruit  fly  if 
moved  without  restrictions  from 
quarantined  areas  into  or  through 
noninfested  areas.  These  articles,  which 
are  designated  as  regulated  articles, 
may  not  be  moved  interstate  from 
quarantined  areas  except  in  accordance 
with  conditions  specified  in  §§  301.78-4 
through  301.78-10. 

Section  301.78-2  designates  as 
regulated  articles  a  number  of  fruits, 
nuts,  vegetables,  and  berries,  and  soil 
within  the  drip  line  of  plants  that 
produce  the  fruits,  nuts,  vegetables,  or 
berries.  Based  on  research  and 
experience,  the  articles  listed  in 
§  301.7&-2  (a)  and  (b)  as  regulated 
articles  are  articles  that  are  likely  to 
cause  the  artificial  spread  of  the 
Mediterranean  fruit  fl>.  In  addition. 
§  301.78-2(cj  allows  designation  of  any 
other  product,  article,  or  means  of 
conveyance  as  a  regulated  article  if  an 
inspector  determines  that  it  presents  a 
risk  of  spreading  the  Mediterranean  fruit 
fly  and  notifies  the  person  in  possession 
of  the  product,  articles,  or  means  of 
conveyance  that  it  is  subject  to  the 
restrictions  in  the  regulations.  This 
provision  for  "any  other  product,  article, 
or  means  of  conveyance"  allows  an 
inspec'or  who  discovers  a  risk  of 
spreading  Mediterranean  fruit  fly  (e.g..  a 
truck  with  Medfly  pupae  in  cracks  in  the 
floorboards)  to  regulate  the  affected 
articles  immediately,  by  informing  the 
person  in  possession  of  the  product, 
articles,  or  means  of  conveyance  that  it 
is  being  regulated. 

Fruits,  nuts,  vegetables,  or  berries  that 
are  canned,  dried,  or  frozen  below 
—  17.8  "C.  (0  "F.)  are  not  included  as 
regulated  articles  since  the 
Mediterranean  fruit  fly  could  not  survive 
under  those  conditions. 

Quarantined  Areas  (i;  301.78-3) 

As  stated  in  §  301.78-3(a),  it  is 
necessary  to  quarantine  areas  in  which 
the  Mediterranean  fruit  fly  has  been 
found  by  an  inspector,  areas  in  which 
the  Deputy  Administrator  has  reason  to 
believe  the  Mediterranean  fruit  fly  is 
present,  and  areas  the  Deputy 
Administrator  considers  necessary  to 
quarantine  because  of  their  proximity  to 
the  Mediterranean  fruit  fly  or  their 
inseparability  for  quarantine 


enforcement  purposes  from  localities 
where  Mediterranean  fruit  flies  have 
been  found 

Section  301  :'&-31al  further  provides 
that  less  than  an  entire  state  will  be 
designated  as  a  quarantined  area  only  if 
the  Deputy  .Administrator  determines 
that  (1)  the  state  has  adopted  and  is 
enforcing  restrictions  on  the  intrastate 
movement  of  the  regulated  articles  that 
arc  substantially  the  same  as  those  that 
are  imposed  by  our  regulations  with 
respect  to  the  interstate  movement  of 
these  articles;  and  (2)  quarantining  less 
than  the  entire  state  wiU  prevent  the 
interstate  spread  of  the  Mediterranean 
fruit  fly.  These  determinations  would 
indicate  that  infestrations  are  confined 
to  the  quarantined  areas  and  eliminate 
the  need  for  designating  an  entire  state 
as  a  qudrantined  area. 

In  accordance  with  these  criteria,  we 
are  designating  as  a  quarantined  area  an 
area  in  Los  -Angeles  County  in 
California.  This  area  is  as  follows: 

Los  Angeles  County — That  portion  of 
the  county  bounded  by  a  line  beginning 
at  the  intersection  of  Interstate  Highway 
10  and  Central  Avenue,  then  east  along 
Interstate  Highway  10  to  its  intersection 
with  State  Highway  60.  then  east  on 
State  Highway  60  to  its  intersection  with 
Paramount  Boulevard,  then  southeast 
along  Paramount  Boulevard  to  its 
intersection  with  Montebello  Boulevard, 
then  south  along  Montebello  Boulevard 
to  its  intersection  with  State  Highway 
72,  then  east  along  State  Highway  72  to 
its  intersection  with  Paramount 
Boulevard,  then  southwest  along 
Paramount  Boulevard  to  its  intersection 
with  Washington  Boulevard,  then  east 
along  Washington  Boulevard  to  its 
intersection  with  State  Highway  19.  then 
south  along  State  Highway  19  to  its 
intersection  with  Imperial  Highway, 
then  west  along  Imperial  Highway  to  its 
intersection  with  Central  Avenue,  then 
north  along  Central  Avenue  to  the  point 
of  beginning 

It  Is  necessary  to  designate  this 
portion  of  Los  Angeles  County  as  a 
quarantined  area  because  it  is  an  area 
in  which  the  Mediterranean  fruit  fly  has 
been  found,  or  in  which  the  Deputy 
Administrator  has  reason  to  believe  the 
Mediterranean  fruit  fly  is  present,  or  an 
area  necessarv'  to  regulate  because  of  its 
proximity  to  the  Mediterranean  fruit  fly 
or  its  inseparability  for  quarantine 
enforcement  purposes  from  localities 
where  Mediterranean  fruit  fly  has  been 
found. 

There  does  not  appear  to  be  any 
reason  to  designate  any  other 
quarantined  areas  in  California  other 
than  those  areas  specified  above. 
California  has  adopted  and  is  enforcing 
regulations  imposing  restrictions  on  the 


intrastate  movement  of  the  regulated 

articles  that  are  substantially  the  same 
as  those  imposed  on  the  interstate 
movement  of  regulated  articles  under 
this  subpart. 

Section  301  78-3{b)  provides  that  the 
Deputy  Administrator  or  an  inspector 
may  designate  an  area  as  a  quarantined 
area  temporarily  without  publication  in 
the  Federal  Register  if  there  is  a  basis 
for  listing  the  area  as  a  quarantined  area 
under  §  301.78-3(a)  and  if  the  owner  or 
person  in  possession  of  the  area  to  be 
quarantined  is  given  written  notice  of 
this  action.  This  is  necessary  in  order  to 
prevent  artificial  spread  of  the 
Mediterranean  fruit  fly  before 
restrictions  can  be  published  in  the 
Federal  Register  concerning  the 
intei  state  movement  of  regulated 
articles  from  the  designated  area 

Conditions  Governing  the  Interstate 
.Mo\  ement  of  Regulated  Articles  From 
Quarantined  Areas  (ii  301  78— 1  Thrtjugh 
301  ^8-101 

Section  301.78-4 

Section  301.78-4(a)  requires  regulated 
articles  moved  interstate  from 
quarantined  areas  to  be  accompanied  by 
a  certificate  or  limited  permit  issued  and 
attached  as  prescribed  by  §§  301.78-5 
through  301.78-10.  unless  moved  as 
prescribed  in  §  301.78-4(b). 

Section  301.78— 4(b|  allows  a  regulated 
article  to  move  interstate  without  a 
certificate  or  limited  permit  if  the  article 
originates  outside  of  a  quarantined  area, 
if  it  is  moved  directly  through  the 
quarantined  area  without  stopping 
except  for  refueling  or  for  traffic 
conditions  such  as  traffic  lights  and  stop 
signs,  if  it  is  shipped  in  an  enclosed 
vehicle  or  is  completely  covered  so  as  to 
prevent  access  by  Mediterranean  fruit 
flies,  if  the  point  of  origin  is  clearly 
indicated  on  shipping  documents,  and  if 
the  enclosed  vehicle  or  the  enclosure 
which  contains  the  regulated  article  is 
not  opened,  unpacked,  or  unloaded  in 
the  quarantined  area. 

Also,  §  301.78-4(c)  allows  the 
Department  to  move  interstate  regulated 
articles  without  a  certificate  or  limited 
permit  for  experimental  or  scientific 
purposes.  However,  they  must  be  moved 
in  accordance  with  a  permit  issued  by 
the  Deputy  Administrator,  under 
conditions  that  prevent  the  spread  of 
Mediterranean  fruit  fiy. 

Section  301.78-4  contains  a  footnote 
(number  2)  to  remind  persons  of  other 
applicable  domestic  plant  quarantine 
and  regulation  requirements  that  need  to 
be  met  for  interstate  movement. 
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Spction  301.78-5 

Under  federal  domestic  plant 
quarantine  programs,  there  is  a 
difference  between  the  use  of 
certificates  and  limited  permits. 
Certificates  are  issued  for  regulated 
articles  upon  a  finding  by  an  inspector 
that,  because  of  certain  conditions  (e.g. 
the  article  is  free  of  Mediterranean  fruit 
fly),  there  is  an  absence  of  a  pest  risk 
prior  to  movement.  Regulated  articles 
accompanied  by  a  certificate  can  be 
moved  interstate  without  further 
restrictions  being  imposed.  Limited 
permits  are  issued  for  regulated  articles 
when  an  inspector  has  determined  that, 
because  of  a  possible  pest  risk,  such 
articles  may  be  safely  moved  interstate 
only  subject  to  further  restrictions,  such 
as  movement  to  limited  areas  and 
movement  tor  limited  purposes.  Section 
301.78-5  explains  the  conditions  for 
issuing  a  certificate  or  limited  permit. 

Specifically.  §  301.7&-5(a)  provides 
that  a  certificate  shall  be  issued  by  an 
inspector  for  the  movement  of  a 
regulated  article  if  the  inspector 
determines  that  the  article:  (1)  Is  free  of 
Mediterranean  fruit  fly.  has  been  treated 
under  direction  of  an  inspector  in 
accordance  with  §  301.7&-10,  or  comes 
from  a  premise  of  origin  which  is  free 
from  Mediterranean  fruit  fly  and  has  not 
been  exposed  to  Mediterranean  fruit  fly; 
(2)  will  be  moved  in  compliancp  with 
any  additional  emergency  conditions 
deemed  necessary  to  prevent  the  spread 
of  Mediterranean  fruit  fly  pursuant  to 
section  103  of  the  Federal  Plant  Pest  Act; 
and  (3)  is  eligible  for  unrestricted 
movement  under  all  other  federal 
domestic  plant  quarantines  and 
regulations  applicable  to  that  article. 

Section  301.78-5(b)  provides  for  the 
issuance  of  a  limited  permit  (in  lieu  of  a 
certificate)  by  an  inspector  for 
movement  of  a  regulated  article  if  the 
inspector  determines  that  the  article  is 
to  be  moved  to  a  specified  destination 
for  specified  handling,  utilization  or 
processing,  and  that  the  movement  will 
not  result  in  the  spread  of 
Mediterranean  fruit  fly. 

Section  301.7a-5(c)  allows  any  person 
who  has  entered  into  and  is  operating 
under  a  compliance  agreement  to 
execute  a  certificate  or  limited  permit 
for  the  interstate  movement  of  a 
regulated  article  after  an  inspector  has 
made  a  determination  that  the  article  is 
eligible  for  a  certificate  or  limited  permit 
in  accordance  with  §  301.78-5  (a)  or  (b). 

Also.  §  301.78-5(d)  contains 
provisions  for  the  withdrawal  of  a 
certificate  or  limited  permit  by  an 
inspector  upon  a  determination  by  the 
inspector  that  the  holder  of  the 
certificate  or  limited  permit  has  not 


complied  with  conditions  for  the  use  of 

the  document.  This  section  also  contains 
provisions  for  notifying  the  holder  of  the 
reasons  for  the  withdrawal  and  for 
holding  a  hearing  if  there  is  any  conflict 
concerning  any  material  fact. 

Section  301.78-6 

Section  301.7&-6  provides  for  the 
issuance  and  cancellation  of  compliance 
agreements.  Specifically,  compliance 
agreements  can  be  entered  into  by  any 
person  engaged  in  the  business  of 
growing,  handling,  or  moving  regulated 
articles  who  agrees  in  writing  to  comply 
with  the  provisions  of  subpart  301.78. 
Compliance  agreements  are  provided  for 
the  convenience  of  persons  who. 
because  of  their  business,  are  involved 
in  frequent  shipments  of  regulated 
articles  from  quarantined  areas:  they  are 
written  to  ensure  that  persons  issuing 
certificates  or  limited  permits  are 
knowledgeable  with  respect  to  the 
requirements  of  Subpart  301.78  and  have 
agreed  to  comply  with  them. 

Section  301.78-6  also  provides  that  an 
inspector  supervising  enforcement  of  a 
compliance  agreement  may  cancel  the 
agreement  upon  finding  that  a  person 
who  has  entered  into  the  agreement  has 
failed  to  comply  with  any  of  the 
provisions  of  the  regulations.  The 
inspector  will  notify  the  holder  of  the 
compliance  agreement  of  the  reasons  for 
cancellation  and  offer  an  opportunity  for 
a  hearing  to  resolve  any  conflicts  of 
material  fact.  This  section  contains  a 
footnote  (number  4)  to  explain  where 
compliance  agreement  forms  can  be 
obtained. 

Sections  301.78-7,  301.78-8  and  301.78-9 

Section  301.78-7  provides  that  any 
person  who  desires  a  certificate  or 
limited  permit  to  move  regulated  articles 
should  request  that  an  inspector  issue  a 
certificate  or  limited  permit  as  far  in 
advance  of  movement  as  possible  (no 
less  than  48  hours  before  the  desired 
movement).  A  footnote  (number  3)  is 
added  for  informational  purposes  to 
indicate  how  to  contact  the  inspectors 
for  inspection  or  how  to  obtain 
additional  information  from  offices  of 
Plant  Protection  and  Quarantine. 

Section  301.78-6  requires  the 
certificate  or  limited  permit  issued  for 
the  movement  of  the  regulated  article  to 
be  attached  to  the  regulated  article,  or  to 
a  container  carrying  the  regulated 
article,  or  to  the  accompanying  waybill 
or  other  shipping  document  during  the 
interstate  movement.  These  provisions 
are  necessary  for  enforcement  purposes 
and  to  ensiffe  that  persons  desiring 
inspection  services  can  obtain  them 
before  the  intended  movement  date. 


Section  301.78-9  explains  the  APHIS 

policy  that  services  of  an  inspector  that 
are  needed  to  comply  with  the 
provisions  of  the  quarantine  and 
regulations  in  Subpart  301  78  are 
provided  without  cost  during  normal 
business  hours,  but  that  we  will  not  be 
responsible  for  any  other  costs  or 
charges.  j 

Section  301.78-10 

Section  301.78-10  identifies  as 
authorized  treatments  those  treatments 
for  the  Mediterranean  fruit  fly  that  are 
contained  in  the  Plant  Protection  and 
Quarantine  Treatment  Manual. 
Research  has  determined  that  these 
treatments  would  be  adequate  to 
destroy  the  Mediterranean  fruit  fly. 
Treatment  schedules  have  not  been 
developed  for  all  regulated  articles; 
however,  an  individual  may  obtain  a 
certificate  or  limited  permit  for  the 
interstate  movement  of  some  regulated 
articles  by  complying  with  the 
inspection  provisions  of  §  301.78- 
5(a)(l)(ii)  or  (iii),  as  an  alternative  to 
treatment  of  those  articles. 

Emergency  Action 

William  F.  Helms,  Deputy 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  for  Plant 
Protection  and  Quarantine,  has 
determined  that  an  emergency  situation 
exists,  which  warrants  publication  of 
this  interim  rule  without  prior 
opportunity  for  public  comment. 
Because  the  Mediterranean  fruit  fly 
could  be  spread  artificially  to 
noninfested  areas  of  the  United  States,  it 
is  necessary  to  act  immediately  to 
control  its  spread. 

Since  prior  notice  and  other  public 
procedures  with  respect  to  this  interim 
rule  are  impracticable  and  contrary  to 
the  public  interest  under  these 
emergency  conditions,  there  is  good 
cause  under  5  U.S.C.  553(d)(3)  for 
making  this  interim  rule  effective  upon 
signature.  We  will  consider  comments 
postmarked  or  received  within  60  days 
of  publication  of  this  interim  rule  in  the 
Federal  Register.  Any  ameiulinents  we 
make  to  this  interim  rule  as  a  result  of 
these  comments  will  be  published  in  the 
Federal  Register  as  soon  as  possible 
following  the  close  of  the  comment 
period. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
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effect  on  the  economy  of  less  th;m  SlOO 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  state,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12291. 

This  amendment  affects  the  interstate 
movement  of  regulated  articles  from  a 
portion  of  the  Los  Angeles  County, 
California.  It  appears  that  there  is  very 
little  commercial  activity  that  may  be 
affected  by  this  rule  in  the  quarantined 
area  Specifically,  the  quarantined  area 
is  comprised  of  private  residences  and 
small  wholesale  dealers  and  shops.  The 
small  entities  that  may  be  affected  by 
this  regulation  appear  to  consist  of 
approximately  15  nurseries.  40 
wholesale  produce  dealers  (of  which 
only  15  sell  regulated  articles),  75  mobile 
fruit  vendors,  five  open  fruit  stands,  and 
one  farmers'  market.  Although  these  are 
small  entities,  they  sell  regulated 
articles  primarily  for  local  intrastate,  not 
interstate,  movement.  Also,  many  of  the 
retail  shops  and  nurseries  sell  other 
items  in  addition  to  the  regulated 
articles  so  that  the  effect,  if  any.  of  this 
regulation  on  these  entities  appears  to 
be  minimal.  Further,  the  number  of 
affected  entities  is  small  compared  with 
the  Ihousands  of  small  entities  that 
move  these  articles  interstate  from 
nonquarantined  areas  in  California  and 
other  slates. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

The  regulations  in  this  subpart  contain 
no  information  collection  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C,  3507  etseq.]. 

Executive  Order  12372 

This  program/ai;tivity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  state  and  local 
officials.  (See  7  CFR  Part  3015,  Subpart 
V). 


List  of  Subjects  in  7  CFR  Part  301 

-Agricultural  commodities.  Plant 
diseases.  Plant  pests.  Plants 
(.Agriculture),  Quarantine, 
Transportation.  Mediterranean  fruit  fly. 
Incorporation  by  reference. 

Accordingly,  7  CFR  Part  301  is 
amended  to  read  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  Part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C,  ISOdd.  150ee,  150ff:  161, 
162,  and  167;  7  CFR  2,17.  2.51,  and  371.2(c). 

2.  Part  301  is  amended  by  adding  a 
new  "Subpart-Medilerranean  Fruit  Fly" 
to  read  as  follows: 

Subpart — Mediterranean  Fruit  Fly 

Set 

301.78  Restrictions  on  interstate  movement  of 

regulated  articles. 
301.78-1  Definitions. 
301.78-2  Regulated  articles. 
301.78-3  Quarantined  areas. 
301.78-4  Conditions  governing  the  interstate 

movement  of  regulated  articles  from 

quarantined  areas. 
301.78-5  Issuance  and  cancellation  of 

certificates  and  limited  permits. 
301.78-6  Compliance  agreement  and 

cancellation  thereof. 
301.78-7  Assembly  and  inspection  of 

regulated  articles. 
301.78-8  Attachment  and  disposition  of 

certificates  and  limited  permits. 
301.78-9  Costs  and  charges. 
301 .78- in  Treatments. 

Subpart— Mediterranean  Fruit  Fly 

§  301.78     Restrictions  on  interstate 
movement  of  regulated  articles, 

.\o  person  shall  move  interstate  from 
any  quarantined  area  any  regulated 
article  except  in  accordance  with  this 
subpart.' 

§301.73-1     Definitions. 

In  this  subpart  the  following 
definitions  apply: 

Certificate.  A  document  in  which  an 
inspector  or  person  operating  under  a 
compliance  agreement  affirms  that  a 
specified  regulated  article  is  free  of 
Mediterranean  fruit  fly  and  may  be 
moved  interstate  to  any  destination. 

Compliance  agreement.  A  written 
agreement  between  Plant  Protection  and 
Quarantine  and  a  person  engaged  in  the 
business  of  growing,  handling,  or  moving 


'  Any  properly  identified  inspector  is  uulhorized 
to  stop  and  inspect  persons  and  means  of 
conveyance,  and  to  seize,  quarantine,  treat,  apply 
other  remedial  measures  lo.  destroy,  or  olherwise 
dispose  of  regulated  articles  as  provided  in  section 
10  of  the  Plant  Quarantine  Act  (7  U.S.C.  164a)  and 
sections  105  and  107  of  the  Federal  Plant  Pest  Act  |7 
U  S.C.  ISOdd,  ISOff) 


regulated  articles,  wherein  the  person 
agrees  to  comply  with  the  provisions  of 
this  subpart  and  any  conditions  imposed 
pursuant  to  it. 

Deputy  Administrator.  The  Deputy 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  for  Plant  Protection 
and  Quarantine,  or  any  officer  or 
employee  of  the  United  States 
Department  of  Agriculture  to  whom  the 
Deputy  .Administrator  has  delegated 
authority  to  act  in  his  or  her  stead. 

Infestation.  The  presence  of  the 
Mediterranean  fruit  fly  or  the  existence 
of  circumstances  that  make  it 
reasonable  to  believe  that  the 
Mediterranean  fruit  fly  is  present. 

Inspector.  Any  employee  of  Plant 
Protection  and  Quarantine,  Animal  and 
Plant  Health  Inspection  Service,  U.S. 
Department  of  Agriculture,  or  other 
person  authorized  by  the  Deputy 
Administrator  to  enforce  this  subpart. 

Interstate.  From  any  state  into  or 
through  any  other  state. 

Limited  permit.  A  document,  in  which 
an  inspector  or  person  operating  under  a 
compliance  agreement  affirms  that  a 
specified  regulated  article  is  eligible  for 
interstate  movement  in  accordance  with 
§  301.7&-5(b)  of  this  subpart  only  to  a 
specified  destination  and  only  in 
accordance  with  specified  conditions. 

Mediterranean  fruit  fly.  The  insect 
known  as  Mediterranean  fruit  fly 
(Ceratitis  capitata  (Wiedemann))  in  any 
stage  of  development. 

Moved  (Move.  Movement).  Shipped, 
offered  for  shipment  to  a  common 
carrier,  received  for  transportation  or 
transported  by  a  common  carrier,  or 
carried,  transported,  moved,  or  allowed 
to  be  moved  by  any  means. 

Person.  Any  association,  company, 
corporation,  firm,  individual,  joint  stock 
company,  partnership,  society,  or  other 
organized  group. 

Plant  Protection  and  Quarantine. 
Plant  Protection  and  Quarantine. 
Animal  and  Plant  Health  Inspection 
Service,  United  States  Department  of 
Agriculture. 

Quarantined  area.  Any  stale,  or  any 
portion  of  a  state,  listed  in  §  301.78-3(c) 
of  this  subpart  or  otherwise  designated 
as  a  quarantined  area  in  accordance 
with  §  301.78-3(b]  of  this  subpart. 

Regulated  article.  Any  article  listed  in 
§  30l"78-2  (a)  or  (b)  of  this  subpart  or 
otherwise  designated  as  a  regulated 
article  in  accordance  with  §  301.78-2(c) 
of  this  subpart. 

State.  The  District  of  Columbia.  Puerto 
Rico,  the  Northern  Mariana  Islands,  or 
any  state,  territory  or  possession  of  the 
United  States, 
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S  301.78-2     Regulated  articles. 

The  following  .-.re  regulated  articles; 

(a)  The  following  fruits,  nuts, 
vegetables  and  lierries: 

Almond  with  husk  [Primus  cluk.is  (P. 

airvfidala!,]] 
Apple  [Malus  syhcstns) 
Apricot  [Pninus  armeniacc) 
Avocrido  [Persea  americona) 
Black  Myrobalan  {Terminalia  aherbula) 
Cherries  (sweet  and  sour)  [Pnmus  avium.  P. 

( irosua) 
Citnp.<  citron  {Citnn'  irwdicv] 
Date  [Phoonijc  dactylifera) 
Fig  [Ficus  caricc] 
Gr.ipe  ( Vitis  spp.) 
G  ra  pe  fr  u  it  [Citri  s  pa  rat  Ijs  i] 
Guav3  (Psidium  guajava) 
jap-inese  persimmon  [Diospyros  kaki] 
|ap;ini-se  plum  [Pruiius  salicina] 
Kiwi  {Actinidia  chinensis) 
Ktirnqual  [Fortunflla  japoniia) 
l^niiin  [Citrus  limon]  (!>mooth-skinned  leniun 

of  commerce  that  is  cleaned  and  waxed) 
Lime,  sweet  \Cilrus  uurantiifolia] 
I.-^quat  [Erioboirya  iaponica] 
Mandarin  orange  [Citrus  reticulata) 

(tangerine) 
Mant;(i  [Mangifera  indica) 
Mock  ornnge  [Mtu'-aya  exotica] 
Mountain  apple  [Syzigium  niolaaieuse 

(Euisenia  rnalaccensis] 
Natal  plum  [Carissa  macrocarpn) 
Nectarine  {Prunuf  pnrsico  var.  ncctarina] 
Olive  [Olea  eurnp^a] 
Opunlia  cactus  [Opuntia  spp.) 
Orange,  catamondin  [Citrus  reticulata  x. 

Ftjrtuneiia] 
Orange.  Chinese  [Furtunella  /apanica] 
Orange,  king  [Citrus  reticulata  x.  C.  sinensis) 
Ornnge.  sweet  [Citrus  sinensis] 
Orange,  Unshu  [Citrus  reticulata  vnr.  Unshu] 
Papaya  [Carica  papaya] 
Peach  [I'runus  persica] 
Pear  [Pyrus  communis] 
Pepper  [Capsicum  frutescens.  C.  annuuni) 
rine.fpple  guava  [Feijoa  selhwiana] 
Plum  [Prunus  americana) 
Pomegranate  [Punica  granaium] 
Pnmiform  guajava  [Psidium  guajava 

Pomiferum] 
Prune  [Prunus  domestica) 
Pummelo  [Citrus grandis] 
Pyriform  guajava  [Psidium  guajava  Pyrifarm] 
Quince  [Cydonia  nhlonga] 
Rosf  apple  [Eugenia  /ombos) 
Sour  orange  [Citrus  aurantium] 
Spanish  cherry  (Brazilian  plum)  [Eugenia 

dombeyi  [E.  brasiliensis]] 
Strawberry  guava  {Psidium  cattleianuni] 
Surinam  cherry  [Eugenia  uniflora] 
Tomato  (pink  and  red  ripe)  [Lycopersicon 

esculentuni] 
\V<ilnut  with  husk  [Juglans  spp.) 
U  hitf  sapote  [Casimiroa  edulls] 
Ycliow  oleander  iBestill)  [Thevetia 

peruviana) 

Any  fiuits.  nuts,  vegetables,  or  berries 
vvhu  h  are  canned  or  dried  or  frozen 
below  -- 17.8  'C.  (0  °F  )  are  not  regulated 
firticles. 

(b)  Soil  within  the  drip  area  of  plants 
that  are  producing  or  have  produced  the 


fruits,  nutsJvegelables,  or  berries  listed 
in  paragraph  (a). 

(c)  Any  qther  product,  article,  or 
means  of  cinveyance,  not  covered  by 
paragraph  ja)  or  (b)  of  this  section,  that 
an  inspoctcir  determines  presents  a  risk 
of  spread  of  the  Mediterranean  fruit  fly 
and  :iotif;e  i  the  person  in  possession  of 
it  that  the  (  roduct,  article,  or  means  of 
convpyanci!  is  subject  to  the  restrictions 
of  this  sub]  art. 


§  301.78-3 


Quarantined  areas. 


(a)  Exuej  t  as  otherwise  provided  in 
paragraph  b)  of  this  section,  the  Deputy 
Administrs  tor  shall  list  as  a  quarantined 
area  in  par  igraph  (c)  of  this  section, 
each  state,  or  each  portion  of  a  state,  in 
which  the  Jlediterranean  fruit  fly  has 
been  found  by  an  inspector,  in  which  the 
Deputy  Adtiiinistrator  has  reason  to 
believe  thai  the  Mediterranean  fruit  fly 
is  present,  or  that  the  Deputy 
Administrator  considers  necessary  to 
regulate  because  of  its  proximity  to  the 
Mediterranean  fruit  fly  or  its 
inseparability  for  quarantine 
enforcement  purposes  from  localities  in 
which  the  Mediterranean  fruit  fly  has 
been  found  Less  than  an  entire  state 
will  be  designated  as  a  quarantined  area 
only  if  the  Deputy  Administrator 
determines  that: 

(1)  The  state  has  adopted  and  is 
enforcing  restrictions  on  the  intrastate 
movement  of  the  regulated  articles  that 
are  substaatialiy  the  same  as  those 
imposed  by  this  subpart  on  the 
interstate  movement  of  regulated 
articles;  and 

(2)  The  designation  of  less  than  the 
entire  state  as  a  quarantined  area  will 
prevent  the  interstate  spread  of  the 
Mediterranean  fruit  fly. 

(b)  The  Deputy  Administrator  or  an 
inspector  rray  temporarily  designate 
any  nonquarantined  area  in  a  state  as  a 
quarantined  area  in  accordance  with  the 
criteria  specified  in  paragraph  (a)  of  this 
section  forlisting  such  area.  The  Deputy 
Administrator  will  give  written  notice  of 
this  temporary  designation  to  the  owner 
or  person  in  possession  of  the 
nonquarantined  area;  thereafter,  the 
interstate  movement  of  any  regulated 
article  from  an  area  temporarily 
designated  as  a  quarantined  area  is 
subject  to  this  subpart.  As  soon  as 
practicable,  this  area  will  be  added  to 
the  list  in  paragraph  (c]  of  this  section  or 
the  designation  shall  be  terminated  by 
the  Deputy  Administrator  or  an 
inspector.  The  owner  or  person  in 
possession  of  an  area  for  which 
designation  is  tenninated  will  be  given 
notice  of  the  termination  as  soon  as 
practicable. 

(c)  The  areas  described  below  are 
designated  as  quarantined  areas: 


es  Coyn 


to  its  intersection f 
tiien  southeast  aid 
its  intersection  w| 
then  south  along  1 
intersection  with  1 
along  State  Highv 


Califurnia 

Los  Angeles  Co\infy — Tliat  portion  of  the 
county  bounded  bj,'  a  line  l>eginning  a!  fhe 
intersection  of  Interstate  Highway  10  and 
Centra!  Avenue.  tKen  east  along  Interstate 
Highway  10  to  itsSntersection  with  State 
Highway  60,  then  (east  on  State  Highway  60 
I'ith  Paramount  Boulevard, 
iig  Paramount  Boulevard  to 
|lh  Montebello  Boule\  .^rd, 
iontebello  Boulevard  to  its 
5tale  Highway  72.  then  east 
iay  72  to  its  intersection 
with  Paramount  Houlevard.  then  southwest 
along  Paramount  Boulevard  to  its  intersection 
with  Wdshingtor  (Boulevard,  then  ea.sl  along 
VVnsliington  Boulevard  to  its  intersection 
with  State  Highwey  19.  then  south  along 
Stale  Highway  19(10  its  intersection  with 
Imperial  Highway  then  west  along  Imperial 
Highway  to  its  inlersection  with  Central 
Avenue,  then  norri  along  Central  Aven-.ie  to 
the  point  of  beginning. 

§  3C1  78-4     Conditions  ooverning  the 
interstate  mc/emeni  of  regulated  articles 
from  quarantined  areas. - 

Any  regulated  article  may  be  moved 
interstate  from  a  quarantined  area  only 
if  moved  under  the  following  conditions: 

(a)  With  a  certificate  or  limited  permit 
issued  and  attached  in  accordance  with 
§§  301.7&-5  and  301.7a-8  of  this  subparts 

(b)  Without  a  certificate  or  limited 
permit,  if: 

(1)  The  regulated  a.-licle  originated 
outside  of  any  quarantined  area  and  is 
moved  directly  through  (without 
stopping  except  for  refueling,  or  for 
traffic  conditions,  such  as  traffic  lights 
or  stop  signs)  the  quarantined  area  in  an 
enclosed  vehicle  or  is  completely 
enclosed  by  a  covering  adequate  to 
prevent  access  by  Mediterranean  fruit 
flies  (such  as  canvas,  plastic,  or  closely 
woven  cloih)  A'hile  moving  through  the 
quarantined  area,  and 

(2)  The  pomt  of  origin  of  the  regulated 
article  is  clearly  indicated  by  shipping 
documents  and  the  enclosed  vehicle  or 
the  enclosure  which  contains  the 
regulated  article  is  not  opened, 
unpacked,  or  unloaded  in  the 
quarantined  area. 

(c)  Without  a  certificate  or  limited 
permit,  if  the  regulated  article  is  moved: 

(1)  By  the  United  States  Department  of 
Agriculture  for  experimental  or  scientific 
purposes: 

(2)  Pursuant  to  a  permit  issued  by  the 
Deputy  Administrator  for  the  regulated 
article; 

(3)  Under  conditions  specsfied  on  the 
permit  and  found  by  the  Deputy 
Administrator  to  be  adequate  to  prevent 


'  Rfquirements  uniier  ail  other  appHcaMe  federtJ 
domestic  plant  quarantines  and  regulations  must 
also  be  mot. 
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the  spread  of  Mediterranean  fruit  fly; 
and, 

(4)  With  a  tag  or  label  bearing  the 
number  of  the  permit  issued  for  the 
regulated  article  securely  attached  to 
the  outside  of  the  container  of  the 
regulated  article  or  securely  attached  to 
the  regulated  article  itself  if  not  in  a 
container, 

§  301.78-5    Issuance  and  cancellation  of 
certificates  and  limited  permits. 

(a)  A  certificate  shall  be  issued  by  an 
inspector  for  the  interstate  movement  of 
a  regulated  article  if  the  inspector: 

[l)|i)  Determines  that  the  regulated 
article  has  been  treated  under  the 
direction  of  an  inspector  in  accordance 
with  §  301.7&-10  of  this  subpart;  or 

(ii)  Determines,  based  on  inspection  of 
the  premises  of  origin,  that  the  premises 
are  free  from  Mediterranean  fruit  flies 
and  the  regulated  article  has  not  been 
exposed  to  Mediterranean  fruit  fly;  or 

(iii)  Determines,  based  on  inspection 
of  the  regulated  article,  that  it  is  free  of 
.Mediterranean  fruit  fly;  and 

(2)  Determines  that  the  regulated 
article  is  to  be  moved  in  compliance 
with  any  additional  emergency 
conditions  the  Deputy  Administrator 
may  impose  under  the  Federal  Plant  Pest 
Act  to  prevent  the  spread  of  the 
Mediterranean  fruit  fly;  and 

(3)  Determines  that  the  regulated 
article  is  eligible  for  unrestricted 
movement  under  all  other  federal 
domestic  plant  quarantines  and 
regulations  applicable  to  such  articles. 

(b)  An  inspector  '  will  issue  a  limited 
permit  for  the  interstate  movement  of  a 
regulated  article  if  the  inspector 
determines  that; 

(1)  The  regulated  article  is  to  be 
moved  interstate  to  a  specified 
destination  for  specified  handling, 
utilization,  or  processing  (the 
destination  and  other  conditions  to  be 
listed  in  the  limited  permit),  and  this 
interstate  movement  will  not  result  in 
the  spread  of  the  Mediterranean  fruit  fly 
because  life  stages  of  the  Mediterranean 
fruit  fly  will  be  destroyed  by  the 
specified  handling,  utilization,  or 
processing; 

(2)  The  regulated  article  is  to  be 
moved  interstate  in  compliance  with  any 
additional  emergency  conditions 
necessary  to  prevent  the  spread  of  the 
Mediterranean  fruit  fly  pursuant  to 
section  105  of  the  Federal  Plant  Pest  Act 
(7  U.S.C.  150dd);  and 


'  Inapeciors  are  ussijjnpd  to  local  offices  of  Plant 
Protection  and  Quaranlinp  which  arc  listed  in 
telephonr  directories  Information  concerning  such 
local  offices  may  also  he  obtained  from  the  Deputy 
Administralor.  Plant  Protection  and  Quarantine. 
Animal  and  Plant  Health  Inspection  Scrvic*. 
Federal  Building.  Hyaltsville,  Maryland  20782. 


(3)  The  regulated  article  is  eligible  for 
interstate  movement  under  all  other 
federal  domestic  plant  quarantines  and 
regulations  applicable  the  regulated 
article. 

(c)  Certificates  and  limited  permits  for 
use  for  interstate  movement  of  regulated 
articles  may  be  issued  by  an  inspector 
or  person  engaged  in  the  business  of 
growing,  handling,  or  moving  regulated 
articles  provided  the  person  is  operating 
under  a  compliance  agreement.  A 
person  operating  under  a  compliance 
agreement  may  execute  a  certificate  for 
the  interstate  movement  of  a  regulated 
article  if  the  inspector  has  made  the 
determination  that  the  regulated  article 
is  otherwise  eligible  for  a  certificale  in 
accordance  with  paragraph  (a)  of  this 
section.  A  person  operating  under  a 
compliance  agreement  may  execute  a 
limited  permit  for  interstate  movement 
of  a  regulated  article  when  the  inspector 
has  made  the  determination  that  the 
regulated  article  is  eligible  for  a  limited 
permit  in  accordance  with  paragraph  (b) 
of  this  section. 

(d)  Any  certificate  or  limited  permit 
that  has  been  issued  may  be  withdrawn 
by  an  inspector  orally  or  in  writing,  if  he 
or  she  determines  that  the  holder  of  the 
certificate  or  limited  permit  has  not 
complied  with  all  conditions  under  this 
subpart  for  the  use  of  the  certificate  or 
limited  permit.  If  the  withdrawal  is  oral. 
the  withdrawal  and  the  reasons  for  the 
withdrawal  shall  be  confirmed  in 
writing  as  promptly  as  circumstances 
allow.  Any  person  whose  certificate  or 
limited  permit  has  been  withdrawn  may 
appeal  the  decision  in  writing  to  the 
Deputy  Administrator  within  ten  days 
after  receiving  the  written  notification  of 
the  withdrawal.  The  appeal  must  state 
all  of  the  facts  and  reasons  upon  which 
the  person  relies  to  show  that  the 
certificate  or  limited  permit  was 
wrongfully  withdrawn.  As  promptly  as 
circumstances  allow,  the  Deputy 
Administrator  will  grant  or  deny  the 
appeal,  in  wnting.  stating  the  reasons 
for  the  decision.  A  hearing  will  be  held 
to  resolve  any  conflict  as  to  any 
matenal  fact.  Rules  of  practice 
concerning  a  hearing  will  be  adopted  by 
the  Deputy  .'\dministrator, 

§301.78-6    Compliance  agreement  and 
cancellation. 

(a)  Any  person  engaged  m  the 
business  of  growing  handling,  or  moving 
regulated  articles  ma\  enter  into  a 
compliance  agreement  to  facilitate  the 
interstate  movement  of  regulated 
articles  under  this  subpart.* 


(b)  Any  compliance  agreement  may  be 
canceled  orally  or  in  writing  by  an 
inspector  whenever  the  inspector  finds 
that  the  person  who  has  entered  into  the 
compliance  agreement  has  failed  to 
comply  with  the  subpart  or  any 
conditions  imposed  pursuant  to  this 
subpart.  If  the  cancellation  is  oral,  the 
cancellation  and  the  reasons  for  the 
cancellation  shall  be  confirmed  in 
writing  as  promptly  as  circumstances 
allow.  Any  person  whose  compliance 
agreement  has  been  canceled  may 
appeal  the  decision,  in  writing,  within 
ten  days  after  receiving  written 
notification  of  the  cancellation.  The 
appeal  must  state  all  of  the  facts  and 
reasons  upon  which  the  person  relies  to 
show  that  the  compliance  agreement 
was  wrongfully  canceled.  As  promptly 
as  circumstances  allow,  the  Deputy 
Administrator  shall  grant  or  deny  the 
appeal,  in  writing,  stating  the  reasons 
for  the  decision.  A  hearing  shall  be  held 
to  resolve  any  conflict  as  to  any 
matenal  fact.  Rules  of  practice 
concerning  a  hearing  will  be  adopted  by 
the  Deputy  Administrator. 

§  301.78-7     Assembly  and  inspection  of 
regulated  articles. 

(a)  .Ant,  person  (other  than  a  person 
authorized  to  issue  certificates  or 
limited  permits  under  §  301.78-5(c)), 
who  desires  to  move  interstate  a 
regulated  article  accompanied  by  a 
certificate  or  limited  permit  shall,  as  far 
in  advance  of  the  desired  interstate 
movement  as  possible  (no  less  than  48 
hours  before  the  desired  interstate 
movement),  request  an  inspector  ^  to 
issue  the  certificate  or  limited  permit. 

(b)  The  regulated  article  shall  be 
assembled  at  the  place  and  in  the 
manner  the  inspector  designates  as 
necessary  to  comply  with  this  subpart 

§  301.78-8    Attachment  and  disposition  of 
certificates  and  limited  permits. 

(a)  A  certificate  or  limited  permit 
required  for  the  interstate  movement  of 
a  regulated  article,  at  all  times  during 
the  interstate  movement,  must  be 
securely  attached  to  the  outside  of  the 
container  containing  the  regulated 
article,  securely  attached  to  the 
regulated  article  itself  if  not  in  a 
container,  or  securely  attached  to  the 
consignee's  copy  of  the  accompanying 
waybill  document;  Provided  however, 
that  the  requirements  of  this  section 
may  be  met  by  attaching  the  certificate 
or  limited  permit  to  the  consignee's  copy 
of  the  waybill  or  other  shipping 


•  Complianc*  agreement  forms  are  available 
without  charge  from  the  Permits  Unit.  Plant 
Protection  and  Quarantine.  Animal  and  Plant 


Health  Inspection  Service.  Federal  Building. 
Hyattsville.  MD  20782.  and  from  local  offices  of  the 
Plant  Protection  and  Quarantine,  which  are  listed  In 
telephone  tJirectone*. 
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document  only  if  the  regulated  article  is 
sufficiently  described  on  the  certificate, 
limited  permit,  or  shipping  document  to 
identify  the  regulated  article. 

(b)  The  certificate  or  limited  permit  for 
the  interstate  movement  of  a  regulated 
article  must  be  furnished  by  the  carrier 
to  the  consignee  at  the  destination  of  the 
regulated  article. 

§  301.7S-9    Costs  and  charges. 

The  services  of  the  inspector  during 
normal  business  hours  will  be  furnished 
without  cost.  The  United  States 
Department  of  Agriculture  will  not  be 
responsible  for  any  other  costs  or 
charges. 

§301.78-10    Treatments. 

Treatment  schedules  listed  in  the 
Plant  Protection  and  Quarantine 
Treatment  Manual  to  destroy 
Mediterranean  fruit  fly  on  regulated 
articles  are  authorized  treatments.  The 
Plant  Protection  and  Quarantine 
Treatment  Manual  is  incorporated  by 
reference.  For  the  full  identification  of 
this  standard,  see  S  300.1  of  this  chapter, 
"Materials  incorporated  by  reference." 

Done  at  Washington,  DC,  this  27th  day  of 
August  1987. 

D.  Husnik.. 

Acting  Deputy  Administrator.  Plant 
Protection  and  Quarantine.  Animal  artd  Plant 
Health  Inspection  Service. 
|FR  Dor,  87-20119  Filed  9-1-87;  8:45  am| 
BMxmo  cooe  Mto-M-n 


Agrlcultiffai  Marketing  Service 

7CfRPart910 

Lemons  Grown  in  California  and 
Arizona;  Reopening  and  Extension  of 
Comment  Period  on  Final  Ruie 

agency:  Agricultiu-al  Marketing  Service. 
USDA. 

ACTION:  Final  rule:  reopening  and 
extension  of  comment  period. 

summary:  Notice  is  hereby  given  that 
the  time  period  for  filing  written 
comments  is  being  reopened  and 
extended  for  15  days  on  a  final  rule 
which  established  a  volume  regulation 
for  lemons  grown  in  California  and 
Arizona.  This  final  rule  was  published  in 
the  Federal  Register  on  July  31.  198? 
The  comment  period  is  reopened  and 
extended  until  15  days  after  publication 
of  this  document. 

DATE:  Comments  must  be  received  by 
September  17, 1987. 
ADDRESS:  Comments  should  be  sent  to 
Docket  Qerk.  USDA,  AM&  Fruit  and 
Vegetable  Division.  Room  2085.  South 
Building.  P.O.  Box  96456,  Washington. 


DC  20090-6456.  Three  copies  of  all 
written  material  shall  be  submitted,  and 
they  will  be  made  available  for  public 
inspection  at  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  M.  Scanlon.  Acting  Chief,  USDA. 
AMS,  Fruit  and  Vegetable  Division, 
Marketing  Order  Administration  Branch. 
P.O.  Box  96456,  Room  2523,  South 
Building,  Washington.  DC  20090-6456; 
telephone:  (202)  475-3914. 
SUPPLEMENTARY  INFORMATION:  The  final 
rule  was  issued  under  Marketing  Order 
No.  910,  as  amended  (7  CFR  Part  910). 
regulating  the  handling  of  lemons  grown 
in  California  and  Arizona.  This  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  (the  "Act",  7 
U.S.C.  601  through  674),  as  amended. 
The  final  rule  was  issued  July  29, 1987. 
and  published  on  July  31, 1987,  in  the 
Federal  Register  (52  FR  28535).  It 
established  a  volume  regulation  for 
lemons  grown  in  California  and  Arizona 
for  the  period  August  2-8,  1987 
(§  910.872  LtJmon  Regulation  572). 
Comments  were  due  on  August  20, 1987. 

The  Department  received  a  request 
from  an  interested  person  that  the 
Department  provide  more  time  to 
analyze  the  rule  and  prepare  comments. 

Reopening  and  extending  the 
comment  period  will  provide  all 
interested  persons  more  time  to  review 
this  final  rule  and  submit  comments. 
Accordingly,  the  comment  period  is 
reopened  and  extended  until  15  days 
after  the  date  of  publication  of  this 
document  in  the  Federal  Register. 

List  of  Subjects  in  7  CFR  Part  910 

Marketing  agreements  and  orders. 
California,  Arizona.  Lemons, 

1.  The  authority  citation  for  7  CFR 
Part  910  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  4fl  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

Dated:  August  28.  1987. 
Williani  ].  Doyle. 

.bating  Depufy  Director.  Fruit  and  Ve^etabh 
Division.  Agricultural  Marketing  Service. 
(FR  Doc.  87-20210  Filed  9-1-87;  8:45  am] 

BILUNG  COOE  3410-02-M 


ACTION:  Final  rule. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  No.  87-CE-19-AD;  Amdt  39-57061 

Airworthiness  Directives;  Beech  200 
and  300  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 


SUMMARY:  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD), 
applicable  to  certain  Models  of  the 
Beech  200  and  300  Series  airplanes.  This 
AD  supersedes  AD  84-24-01  and 
requires  repetitive  inspection  and  repair 
of  wing  fuel  bay  upper  skin  panels. 
Entry  of  moisture  through  blind  fastener 
rivets  in  the  outer  skin  of  the  panels 
causes  corrosion  which  results  in 
debonding  of  these  panels.  Structural 
integrity  of  the  panel  may  be  impaired. 
The  one-time  actions  of  AD  84-24-01  are 
inadequate  to  insure  safety,  since 
repaired  panels  can  also  deteriorate. 

DATES:  Effective  date:  October  2. 1987. 

Compliance:  As  prescribed  in  the 
body  of  the  AD. 

ADDRESSES:  Beech  Service  Bulletin  No. 
2040,  Rev.  1.  dated  March.  1987,  and 
Beech  Service  Instructions  No.  C-12- 
0094.  Rev.  1,  dated  February.  1987. 
applicable  to  this  AD  may  be  obtained 
from  Beech  Aircraft  Corporation, 
Commercial  Service.  Department  52. 
P.O.  Box  85.  Wichita,  Kansas  67201; 
Telephone  (316)681-9111.  This 
information  may  be  examined  at  the 
Rules  Docket,  FAA.  OfTice  of  the 
Regional  Counsel  Room  1558,  601  East 
12th  Street.  Kansas  City.  Missouri  64106. 

FOR  FURTHER  MTORMATtON  CONTACT. 

Don  Campbell,  Aerospace  Engineer, 
Airframe  Branch,  ACE-120W.  Wichita 
Aircraft  Certificntion  Office  (ACO),  1801 
Airport  Road.  Room  100.  Mid-Continent 
Airport  Wichita,  Kansas  67209; 
Telephone  (316)  346-4409. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
requiring  repetitive  inspections  and 
repair  of  wing  center  section  upper  skin 
panels  on  certain  Beech  200  and  300 
Series  airplanes  wbs  published  in  the 
Federal  Register  on  June  18, 1987  (52  FR 
22786).  The  proposal  resulted  from 
inadequacy  of  AD  84-24-01.  That  AD 
was  issued  on  November  23, 1984, 
requiring  a  one-time  inspection  for  and 
repair  of  a  debond  condition  of  wing 
upper  skin  panels  in  the  area  bounded 
by  the  fuselage,  nacelle,  front  spar,  and 
rear  spar  on  Beech  200  and  300  Series 
airplanes.  The  area  in  question  is  a  one 
piece  all-aluminum  bonded  honeycomb 
sandwich  which  serves  as  the  fuel  bay 
upper  cover,  as  well  as  a  load-carrying 
structural  member.  The  debonding  is 
caused  b^-  moisture  leaking  into  the 
honeycomb  via  blind  fasteners  (rivets) 
in  the  outer  face  sheet  of  the  panel.  The 
moisture  causes  corrosion  to  form  inside 
the  honeycomb,  'virhich  attecks  the  face 
sheet  bonds.  Without  corrective 
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maintenance,  the  debonding  can 
progress  to  a  point  where  safe  flight  is 
jeopardized. 

A  large  portion  of  the  fleet  has  been 
inspected  and  repaired  in  accordance 
with  AD  84-24-01,  which  is  a  one-time 
inspection.  The  inspection  consisted 
basically  of  searching  for  debonded 
areas  by  the  "coin  tap"  method.  If 
debonding  was  detected,  the  panel  was 
repaired  by  potting-in  extra  fasteners 
provided  in  Beech  ser\'ice  kits  designed 
for  this  purpose.  To  preclude  entry  of 
moisture  into  the  honeycomb  area,  it  is 
necessary  to  seal  each  blind  fastener  in 
the  upper  surface  of  the  fuel  bay  upper 
skin  panels  on  all  affected  airplanes. 

Subsequent  to  the  issuance  of  AD  84- 
24-01,  some  complying  airplanes 
experienced  a  recurrence  of  debonding. 
Out  of  the  total  of  44  aircraft  reporting 
delamination,  20  had  to  have  repeat 
repairs,  and  19  cases  of  delamination 
occurred  subsequent  to  the  initial 
inspection.  Additionally,  some  airplanes 
not  subject  to  AD  84-24-01  have 
experienced  debonding.  Beech  has 
revised  the  pertinent  service  information 
to  call  for  repetitive  inspections  and 
expand  the  model  effectivity.  Improved 
skin  panels  are  available  which,  if 
installed,  eliminate  the  need  for 
continued  inspection.  Since  the 
condition  described  is  likely  to  exist  or 
develop  in  other  Beech  200  and  300 
Series  airplanes  of  the  same  design,  the 
FAA  proposed  an  AD  which  would 
require  repetitive  inspections  and  repair 
of  wing  center  section  upper  skin  panels 
on  Beech  200  and  300  Series  airplanes  in 
accordance  with  Beech  Service  Bulletin 
No.  2040,  Rev.  1,  dated  March  1987,  or 
Beech  Service  Instructions  No.  C-12- 
0094,  Rev.  1.  dated  February  1987,  as 
applicable.  These  inspections  could  be 
discontinued  after  installation  of  the 
appropriate  replacement  skin  panels  as 
described  in  the  service  information. 

Interested  persons  have  been  afforded 
an  opportunity  to  co.mnient  on  the 
proposal.  No  comments  or  objections 
were  received  on  the  proposal  or  the 
FAA  determination  of  the  related  cost  to 
the  public.  Accordingly,  the  proposal  is 
adopted  without  change,  except  for 
minor  editorial  corrections.  The  FAA 
has  determined  that  this  regulation  only 
involves  682  airplanes  at  an 
approximate  annual  cost  of  $480  for 
each  airplane,  or  a  total  annual  fleet 
cost  of  $327,360.  The  only  significant 
cost  to  small  entities  will  occur 
whenever  repair  at  a  cost  of  Si, 800  per 
airplane  is  not  feasible  and  wing  skin 
pane!  replacement  is  necessarj'  at  a  cost 


of  510,700.  It  IS  es'imated  that  less  than  7 
percent  of  the  panels  will  require 
replacement.  Few.  if  any.  small  entities 
own  more  than  one  of  these  airplanes. 
Therefore,  a  substantial  number  of  small 
entities  cannot  receive  a  significant 
economic  impact  from  this  mandatory 
action. 

Therefore,  I  certify  that  this  action  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  [44  PR  11034;  February 
26,  1979);  and  (3)  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket.  A 
copy  of  it  may  be  obtained  by  contacting 
the  Rules  Docket  at  the  location 
provided  under  the  caption 

"ADDRESSES '. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aviation  safety. 
Aircraft,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  Liy  the  Administrator. 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  FAR  as 
follows: 

PART39— iAMENDEDl 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised.  Pub.  L.  97-449. 
January  12  19831:  and  14  CFR  11.89. 

§39.13    ( Amended! 

2.  By  adding  the  following  new  AD; 

Beech;  Applies  to  200  and  300  Series  (all 
■serial  numbers)  airplanes  certificated  in 
any  category  which  have  wing  center 
section  fuel  bay  upper  skin  panels  of 
bonded  construction  with  blind  fasteners 
in  the  three  areas  shown  on  Figure  1  of 
this  AD. 
A'o/e  J:  The  subject  panels  may  have  been 
installed  as  original  equipment  or  as 
replacement  spares.  The  Beech  Service 
Bulletins  referenced  in  this  AD  contain 
explanatory  material  relating  to  this  topic. 
Compliance:  Required  as  indicated  after 
the  effective  date  of  this  AD. 

To  assure  the  continued  structural  integrity 
of  the  wing  fuel  bay  upper  skin  panels, 
accomplish  the  following: 

(a)  Within  the  next  75  hours  time-in-service 
(TIS)  or  six  calendar  months,  whichever 
occurs  first,  unless  previously  accomplished 
within  the  last  75  hours  TIS  or  six  calendar 


months  per  AD  84-24-01.  and  thereafter  at 
intervals  not  to  exceed  300  hours  TIS  or  six 
calendar  months,  whichever  occurs  first, 
inspect  the  ■wing  center  section  fuel  bay 
upper  skin  panels  for  possible  debonding  in 
accordance  with  Beech  Service  Bulletin  No. 
2040.  Rev.  1.  dated  March  1987  (for  civil 
registered  airplanes)  or  Beech  Service 
Instructions  No.  C-12-0094.  Rev.  1.  dated 
February  1987,  (for  mditarj'  airplanes), 

(1)  If  no  debonding  is  delected,  prior  to 
further  flight,  accomplish  the  actions  of 
paragraph  (b)  below. 

(2)  If  debonding  is  detected  in  either  panel, 
prior  to  further  flight  modify  the  discrepant 
panel  by  installation  of  Kit  No.  101-4032-1 
(LH.)  or  101-4032-3  (R.H.)  and  the 
accomplishments  of  the  actions  of  paragraph 
(b)  below,  or  by  installation  of  replacement 
skin  panel  P/N  101108-603  (UH.)  or  -604 
(R.H.). 

(3)  If  debonding  is  detected  in  a  panel 
which  was  previously  repaired  per  paragraph 
(a)(2)  above  or  AD  84-24-01.  prior  to  further 
flight  remove  the  discrepant  panel  and  install 
a  replacement  skin  pane!  P/.N  101108-603 
(L.H.)  or  -604  (R.H.)  as  applicable. 

(b)  Seal  all  accessible  blind  rivets  in  both 
wing  center  section  fuel  bay  upper  skin 
panels  as  described  in  Service  Bulletin  No. 
2040.  Rev  1   dtilfd  March  1987,  or  Service 
Instructions  No.  C-12-0094,  Rev.  1.  dated 
February  1987  (as  applicable). 

Note  2:  Resealing  of  these  blind  rivets  is 
recommended  anytime  paint  is  removed  from 
this  area. 

(c)  The  requirements  of  this  AD  are  no 
longer  required  when  skin  panels  P/N 
101108-603  (L.H.)  or  -604  (R.H  )  have  been 
installed. 

(d)  Airplanes  may  be  flown  in  accordance 
with  FAR  21.197  to  a  location  where  the  AD 
may  be  accomplished, 

(e)  An  equivalent  means  of  compliance 
with  this  AD  may  be  used  if  approved  by  the 
Manager.  Wichita  .^irca-afl  Certification 
Office.  1801  A;-p<jrt  Poad.  Room  100.  Mid- 
Continent  Airpo.'-t,  Wichita.  Kansas  67209; 
Telephone  (116)  946-44O0 

All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document(s) 
referred  to  herein  upon  request  to  Beech 
Aircraft  Corporation,  Commercial 
Service,  Department  52.  Wichita,  Kansas 
67201-0085;  or  may  examine  the 
document(s)  referred  to  herein  at  FAA, 
Office  of  the  Regional  Counsel,  Room 
1558,  601  East  12th  Street.  Kansas  City. 
Missouri  64106. 

This  AD  supersedes  AD  84-24-01: 
Amendment  39-4958. 

This  amendment  becomes  effective  on 
October  2. 1987. 

Issued  in  Kansas  City.  Missouri,  on  August 
7.  1987. 
Barry  D.  Clements, 

Ading  Director.  Central  Region. 

BILLING  CODE  M10-1S-M 
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IDocket  No.  87-NM-39-AD;  Amdt  39-S717I 

Airworttiiness  Directives;  Short 
Brothers  Model  SO3-30  Ser.es 
Airplanes 

aCENCY:  Federal  Aviation 
A  in.Tistration  (FAA).  DOT. 
action:  Firal  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Short  Brothers 
Model  SD3-30  series  airplanes,  which 
requires  the  installation  of  an  extended 
guard  behind  the  overhead  lockers  to 
protect  the  elevator  and  rudder  control 
system  from  interference  caused  by 
oversized  luggage.  This  condition,  if  not 
corrected,  could  result  in  partial  loss  of 
control  of  the  airplane. 
GATES:  Fffective  September  28, 1987. 

ADDRESSES:  The  applicable  service 
liiforn^.ation  may  be  obtained  from 
Shorts  Aircraft,  2011  Crj'Sta!  Drive.  Suite 
713,  Arlington.  Virginia  22202-3702.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region.  17900 
Pacific  Highway  South.  Seattle. 
Washington,  or  the  Seattle  Aircraft 
Certification  Office.  9010  East  Marginal 
V.iiy  S<u.th.  Sc.itllf.  W<:-h;ngiori. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Judy  Colder,  Standardization 
Branch,  ANM-113;  telephone  (200)  431- 
1967.  Mailing  address:  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  C-68966,  Seattle.  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  A 
i    Dp.i.^iii.  to  arriiTid  i'art  ."n  cif  '.he  Federal 
.Aviation  Regulations  to  include  an 
airworthiness  directive,  which  requires 
the  installation  of  an  extended  guard 
behind  the  overhead  lockers  on  certain 
Short  Brothers  Model  SD3-30  series 
airplanes,  was  published  in  the  Federal 
Register  on  May  18.  1987  (52  FR  18575). 

Interested  parties  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  in  response  to 
proposal. 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  52  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD.  that 
it  will  take  approxirridteh  IB  manhours 
per  airplane  to  accorriplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  this  AD 
to  U.S.  operators  is  estimated  to  be 
$33,280. 


t-or  tne  ;easnns  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
F.xecutive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034:  February  26. 
1979)  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  no!  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  because  of  the  minimal 
cost  of  compliance  per  airplane  (S640).  A 
final  evaluation  has  been  prepared  for 
this  regulation  and  has  been  placed  in 
the  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aiicrafl. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
deleg.Hied  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39  13  of  Part  39  of  the  Federal 

"^v  '.-'•ion  Regulations  as  follows: 

PART  39— 1  AMENDED! 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S  C  1354(a].  1421  and  1423; 
49  L'.S.C.  ibeisl  IRevised  Pub.  L  97-449. 
January  12. 1983):  and  14  CFR  11.89. 

§39.13    (Amended) 

2.  By  adding  the  following  new 
airworthiness  directive: 

Short  Brothers  PLC:  Applies  to  Model  SD3-30 
series  airplanes,  serial  numbers  SH3002 
through  SU3rt99.  SH3102.  and  SH3105. 
certificated  in  any  category.  Compliance 
required  as  indicated,  unless  previously 
accomplished. 
To  prevent  interference  with  the  elevator 

and  rudder  control  system,  accomplish  the 

following: 

A.  Wittiin  180  days  after  the  effective  date 
of  this  AD,  install  an  extended  guard  behind 
the  overhead  lockers  in  accordance  with  the 
Accomplishment  Instructions  of  Shorts 
Service  Bulletin  No.  SD330-27-31,  dated 
March  1986. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Standardization  Branch,  ANM-113,  FAA. 
Northwest  Mountain  Region. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  t>ase  for  the 
accomplishment  of  the  modifications  required 
by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  document  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Shorts  Aircraft.  2011  Crj'Btal 
Drive.  Suite  713,  Arlington,  Virginia 
22202-3702.  This  document  may  be 
examined  a!  the  FA.\.  Northwest 


Mountain  Region,  17900  Pacific  Hignway 
South.  Seattle.  Washington,  or  the 
Seattle  Aircraft  Certification  Office. 
9010  East  Marginal  Way  South.  Seattle. 
Washington. 

This  amendment  becomes  effp'itive 
September  28, 1987. 

Iss;;ed  in  Seatlle.  Washington,  on  August 
14.  1987 

Frederick  M.  Isaac 

AciWj:  Di-fc.i.'T.  Northwest  Movntain  Region. 
jFR  Doc.  87-20090  Filed  9-1-87;  8:45  am) 
BILLING  CODE  4910-13-M 


14  CFR  Part  39 

IDocket  No.  87-NM-14-AD;  Amdt  39-57191 

Airworthiness  Directives:  Fokke,'  B  V. 
Model  F28  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (F.AA).  DOT. 
ACTION:  Final  rule, 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Fokkcr  Model  F28 
series  airplanes,  which  requires 
replacement  of  the  horizontal  stabilizer 
control  units.  This  amendment  is 
prompted  by  reports  of  fatigue  failure  of 
certain  bolts  within  the  horizontal 
stabilizer  control  unit.  This  condition, 
combined  with  a  dual  hydraulic  failure, 
could  result  in  uncontrolled  movement 
of  the  horizontal  stabilizer. 
EFFECTIVE  DATE;  Effective  October  7. 
1987 

ADDRESSES:  1  he  applicable  service 
information  may  be  obtained  from 
Fokker  Aircraft,  1199  North  Fairfax 
Street,  Alexandria.  Virginia  22314.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Judy  Colder,  Standardization 
Branch,  AN'M-113;  telephone  (206)  431- 
1967.  Mailing  address:  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  which  requires 
replacement  of  the  horizontal  stabilizer 
control  unit  on  Fokker  Model  F28  series 
airplanes,  was  published  in  the  Federal 
Register  on  April  14, 1987  (52  F'R  11997). 
interested  parties  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
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consideration  has  bfien  given  to  the 
single  comment  received. 

The  one  commenter  concurred  with 
the  .\PRM,  but  suggested  that  the 
apphcabihty  of  the  proposed  rule  be 
expanded  to  include  any  airplane  in 
which  the  unmodified  control  unit  could 
be  installed.  The  F.'\A  has  considered 
this  suggestion,  and  has  determined, 
based  on  present  information,  that  this 
unit  is  applicable  for  installation  only  on 
the  Fokker  Model  F28.  Accordingly. 
there  is  no  need  to  expand  the  AD 
effectivity  to  include  any  other 
airpl.ines. 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  35  airplanes  of  U.S. 
registry  will  be  affected  by  this  .AD.  that 
it  will  take  approximately  5  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  The  estimated 
cost  for  parts  is  S2.000  per  airplane. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  to  U.S.  operators  is 
estimated  to  be  S77.000. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979)  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  because  of  the  minimal 
cost  of  compliance  per  airplane  (S2.200). 
A  final  evaluation  has  been  prepared  for 
this  regulation  and  has  been  placed  in 
the  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

Adoption  of  the  .\mendment 

Accordingly,  pursuant  to  the  authority 
delega!.'d  to  me  by  the  Administrator. 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART39— lAMENDEDl 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 

49  U-S.C.  106(s)  (Revised  Pub-  L  97-449, 
January  12.  1983);  and  14  CFR  11.89. 

§39.13     (Amended! 

2.  By  adding  the  following  new 
airworthiness  directive: 


Fokker  B.Vu  Applies  to  Model  F28  airplanes 
certificated  in  any  category,  serial 
numl)ers  11003  through  11195.  11991.  and 
11992.  Compliance  required  us  indicated, 
unless  previously  accomplished. 
To  prevent  uncommanded  movement  of  the 
horizontal  stabilizer  as  a  result  of  fatigue 
failure  of  certain  bolts  within  the  horizontal 
stabilizer  control  unit,  accomplish  the 
following  within  one  year  after  the  effective 
date  of  this  AD: 

A.  Replace  the  horizontal  stabilizer  control 
unit  in  accordance  with  the  Accomplishment 
Instructions  In  Fokker  Service  Bulletin  No. 
F28/F27-168,  Revision  1,  dated  June  30, 1986. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Northwest  Mountain  Region. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  the  modifications  required 
by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  document  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Fokker  Aircraft,  1199  North 
Fairfax  Street,  Alexandria,  Virginia 
22314.  This  document  may  be  examined 
at  the  FAA,  Northwest  Mountain 
Region,  17900  Pacific  Highway  South, 
Seattle,  Washington,  or  the  Seattle 
Aircraft  Certification  Office,  9010  East 
Marginal  Way  South,  Seattle, 
Washington. 

This  amendment  becomes  effective 
October  7. 19B7. 

Issued  in  Seattle,  Washington,  on  August 
24, 1987.        I 

Wayne  J.  Batlow, 

Director,  Northwest  Mountain  Region. 
(re  Doc.  87-20088  Filed  9-1-87:  8:45  am] 

BILLING  CODE  4910-13-M 


14  CFR  Part  39 

[Docket  No  87-ASW-26;  Amdt.  39-5700] 

Airworthiiness  Directives;  McDonnell 
Douglas  Helicopter  Company,  Model 
369  D,  E.  F,  and  FF  Helicopters 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  which 
requires  repetitive  inspection  of  the 
main  rotor  transmission  output  shaft 
assembly  ring  gear  carriers  and  removal 
from  service  of  all  defective  units  on 
McDonnell  Douglas  Helicopter 
Company  (MDHC)  Model  369D,  E,  F, 
and  FF  helicopters.  The  AD  is  prompted 
by  reports  that  main  rotor  transmission 


output  shaft  assembly  ring  gear  carriers 
have  failed  in  flight.  Failure  could  result 
in  loss  of  power  to  the  main  rotor  or 
possible  jamming  of  the  main  rotor 
transmission  and  loss  of  control  of  the 
helicopter. 

DATES:  Effective  dates:  September  18, 
1987. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
18, 1987. 

Compliance:  As  indicated  in  the  body 
of  this  AD. 

ADDRESSES:  The  applicable  service 
information  notice  may  be  obtained 
from  McDonnell  Douglas  Helicopter 
Company.  500  E.  McDowell  Road,  Mesa, 
Arizona  85205.  A  copy  of  each  document 
supporting  the  AD  is  contained  in  the 
Rules  Docket,  Office  of  the  Regional 
Counsel,  Federal  Aviation 
Administration.  Southwest  Region. 
Room  158.  Building  3B,  4400  Blue  Mound 
Road.  Fort  W,-.rth,  Texas. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  R.  Twa,  Jr.,  Aerospace 
Engineer,  Propulsion  Section,  ANM- 
174W,  Western  Aircraft  Certification 
Office,  Northwest  Mountain  Region. 
Federal  Aviation  Administration,  P.O. 
Box  92007,  Worldway  Postal  Center,  Los 
Angeles,  California  90009-2007; 
telephone  (213)  297-1128. 

SUPPLEMENTARY  INFORMATION:  There 

have  been  eight  cases  of  upper  disc 
failures  of  the  main  rotor  transmission 
output  shaft  assembly  ring  gear  carrier 
(P/N  369D25132)  due  to  fatigue  in  an 
area  that  has  been  undercut  during  the 
electron  beam  welding  of  the  lower  disc. 
All  failures  have  occurred  during  flight, 
and  the  pilot  noted  a  chip  detector  light, 
a  loud  noise,  and/or  excessive  lateral 
vibrations.  Two  output  shaft  assembly 
ring  gear  carriers  had  the  upper  and 
lower  discs  fail  completely.  The 
remaining  six  failed  completely  in  the 
upper  disc  with  the  lower  disc  still 
carrying  the  load  and  with  cracks 
varying  from  zero  to  350  degrees  around 
the  disc.  The  currently  acceptable 
nondestructive  test  method  for  verifying 
the  integrity  of  the  upper  disc  material  is 
a  visual  inspection  with  a  lOX 
magnifying  glass  and  a  dye  penetrant 
inspection  of  the  affected  area.  MDffC 
has  issued  Mandatory  Service 
Information  .Notice  DN-148/EN-36/FN- 
25,  dated  April  23,  1987.  A  more 
complete  ultrasonic  inspection  is  being 
developed  by  MDHC  and  will  be 
implemented  at  a  later  date  which  will 
probably  terminate  the  repetitive 
inspections  imposed  by  this  AD.  Since 
this  condition  is  likely  to  exist  or 
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develop  in  other  helicopters  of  the  same 
type  design,  an  airworthiness  directive 
is  being  issued  which  requires  a 
repetitive  visual  and  dye  penetrant 
inspection  of  the  main  rotor 
transmission  output  shaft  assembly  ring 
gear  carrier  (P/N  369D25132)  and  the 
removal  from  service  of  unairworthy 
ring  gear  carriers  on  MDHC  Model  369D, 
E,  F.  and  FF  helicopters. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
144  FR  11034;  February  26,  1979|.  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  e\'aluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required).  A  copy  of  it,  when  filed, 
may  be  obtained  by  contacting  the 
person  identified  under  the  caption  "FOR 

FURTHER  INFORMATION  CONTACT." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety,  Incorporation  by 
reference 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39  13  of  Part  39  of  the  Federal 

Aviation  Regulations  as  follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U  S  C.  1354(a),  1421.  and  1423; 
49  U.S.C.  106(g)  (Revised,  Pub.  L  97-449, 
January  12.  1983).  and  14  CFR  11.89. 

§39.13    [Amendedl 

2.  By  adding  the  following  new  AD; 


McDonnell  Douglas  Helicopter  Company 
(MDHC)  (Hughes  Helicopters.  Inc.): 

Applies  to  ail  Model  369  U.  E.  F,  and  FF 
helicopters,  certificated  in  any  category, 
incorporating  main  rotor  transmission 
output  shaft  assembly  ring  gear  carrier 
(P/N  369025132)  in  main  transmission 
assemblies  P/N  369D25100-BSC  or  -501 
except  (1)  those  with  both  the  letter  "U" 
etched  before  the  serial  number  and  the 
letter  "T"  after  the  serial  number  on  the 
transmission  I.D.  plate:  and  (2)  those 
with  main  transmission  output  shafts  P/ 
N  369D25132  identified  by  •'NIOS"  or 
"EPB"  along  with  'MDHC"  etched  on 
lower  bearing  journal  of  output  shaft. 
Compliance  is  required  as  indicated  unless 

previously  accomplished. 
To  prevent  possible  loss  of  power  to  the 

main  rotor,  accomplish  the  following; 

(a)  For  helicopters  with  metal  particles 
found  in  the  main  transmission,  excessive 
noise  or  vibration  experienced  in  the  main 
transmission,  or  vibrations  felt  in  the  aircraft 
that  cannot  be  reduced  or  eliminated  by 
ordinary  main  rotor  blade  tracking  and 
balancing  procedures,  accomplish  the 
inspection  of  paragraph  fd)  of  this  AD  prior  to 
further  flight  after  the  effective  date  of  this 
AD  and  thereafter  at  intervals  not  to  exceed 
300  hours'  time  in  service  from  the  last 
inspection. 

(b)  For  helicopters  that  have  main 
transmission  assemblies  installed  with  less 
than  200  hours'  time  in  service  on  the  output 
shaft  assembly  ring  gear  carrier  on  the 
effective  date  of  this  AD,  accomplish  the 
inspection  of  paragraph  (d)  of  this  AD  prior  to 
accumulating  300  hours'  time  in  service  and 
thereafter  at  intervals  not  to  exceed  300 
hours'  time  in  service  from  the  last 
inspection. 

(c)  For  helicopters  that  have  main 
transmission  assembhes  installed  with  more 
than  200  hours'  time  in  service  on  the  output 
shaft  assembly  ring  gear  carrier  on  the 
effective  date  of  this  AD,  accomplish  the 
inspection  of  paragraph  (d)  of  this  AD  within 
the  next  100  hours'  time  in  service  after  the 
effective  date  of  this  AD  and,  thereafter,  at 
intervals  not  to  exceed  300  hours"  time  in 
service  from  the  last  inspection, 

(d)  Perform  a  dye  penetrant  and  visual 
inspection  on  the  affected  ring  gear  carriers 
in  accordance  with  the  procedures  detailed  in 
paragraphs  a  through  e  of  the  "Periodic 
■Visual  Inspection  "  section  of  McDonnell 
Douglas  Helicopter  Company  Mandatory 
Service  Information  Notice  (SIN)  DN-148/ 
EN-36/FN-25,  dated  April  23, 1987, 

Remove  from  service  prior  to  further  flight: 

(1)  Output  shafts  with  any  bulging  or  raised 
surface  in  the  area  being  inspected  on  the 
upper  disc  surface  (See  Figure  2  in  referenced 
SIN). 

(2)  Output  shafts  with  any  crack  indication 
in  the  area  being  inspected  on  the  lower  and 
upper  disc  surfaces  (See  Figure  3  in 
referenced  SIN), 

(e)  Alternative  inspections,  modifications, 
or  other  actions  which  provide  an  equivalent 
level  of  safety  may  be  used  when  approved 
by  the  Manager.  Western  Aircraft 
Certification  Office,  Hawthorne,  California. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  sections  21.197  and 


21.199  to  ferry  aircraft  to  a  maintenance  base 
in  order  to  comply  with  the  requirements  of 
this  AD. 

The  procedure  shall  be  done  in 
accordance  with  MDHC  Mandatory 
Service  Information  Notice  DN-148/EN- 
36/FN-25.  dated  April  23, 1987.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U,S.C. 
552(a)(1)  and  1  CFR  Part  51.  Copies  may 
be  obtained  from  McDonnell  Douglas 
Helicopter  Company,  500  E.  McDowell 
Road,  Mesa,  Arizona  85205.  Copies  may 
be  inspected  at  the  Office  of  the 
Regional  Counsel,  FAA,  Southwest 
Region,  4400  Blue  Mound  Road,  Fort 
Worth,  Texas,  or  at  the  Office  of  the 
Federal  Register,  1100  L  Street.  NW.. 
Room  8401.  Washington.  DC, 

This  amendment  becomes  effective 
September  18. 1987. 

Issued  in  Fort  Worth.  Texas,  on  July  28, 
1987. 

Don  P,  Watson, 

Acting  Director.  Southwest  Region. 
[FR  Doc.  87-20089  Filed  9-1-87;  8:45  am) 

BILimO  CODE  49lO--'3-M 


DEPARTMENT  OF  JUSTICE 

Office  of  the  Attorney  General 

28  CFR  Part  16 

[Order  No   '1212-87! 

Department  of  Justice  Fee  Regulation 
Implementing  Fee  and  Fee  Waiver 
Provisions  of  Freedom  of  Information 
Reform  Act  of  1986 

agency:  Department  of  Justice. 
action:  Final  rule. 

SUMMARY:  This  notice  constitutes  the 
final  revision  of  a  procedural  regulation 
of  the  Department  of  Justice.  28  CFR 
16.10,  setting  forth  the  fees  to  be  charged 
under  the  Freedom  of  Information  Act 
("FOIA").  5  U.S.C.  552,  in  light  of  the 
new  fee  provisions  of  the  Freedom  of 
Information  Reform  Act  of  1986  (Pub,  L. 
No,  99-570,  section  1803),  The  fee 
provisions  conform  to  the  Uniform 
Freedom  of  Information  Act  Fee 
Schedule  and  Guidelines  promulgated 
by  the  Office  of  Management  and 
Budget,  52  FR  10011  (March  27,  1987) 
("OMB  Fee  Guidelines  "),  Additionally, 
as  is  required  by  the  amended  Act,  this 
final  revision  contains  procedures  and 
guidelines  for  determining  when  such 
fcps  should  be  waived  or  reduced. 
EFFECTIVE  DATE:  October  2, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  L.  Huf;  or  Daniel  I.  Metcalfe, 
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Co-Directors.  Office  of  Information  and 
Privacy,  United  States  Department  of 
Justice.  Room  7238,  Washington,  DC 
20530  ((202)  633-3642). 
SUPPLEMENTARY  INFORMATION:  On  June 
16,  1987,  the  Department  of  Justice 
published  a  proposed  FOIA  fee 
schedule,  in  conformity  with  the  OMB 
Fee  Guidelines,  which  included 
procedures  and  guidelines  for 
determining  when  such  fees  should  be 
waived  or  reduced.  52  FR  22795  (June  16. 
1987);  52  FR  24583  (July  1,  1987) 
(correcting  error  in  printing).  Public 
comment  on  the  proposed  regulation 
was  invited,  with  the  comment  period 
extending  to  July  16,  1987. 

Analysis  of  Comments  Received 

A  total  of  five  comments  were 
postmarked  or  received  within  the 
comment  period.  Comments  were 
received  from  the  following: 
Society  of  Professional  Journalists/ 

Sigma  Delta  Chi 
Reporters  Committee  for  Freedom  of  the 

Press 
Public  Citizen  Litigation  Group 
Mr.  Edward  H.  Kohn 
Mr.  Dan  Fiduccia 

The  comments  are  addressed  below 
sequentially  according  to  the  specific 
subsections  of  the  regulation  to  which 
they  apply. 

1.  Feos  in  general  liil6.W(a)).  One 
commcnter  questioned  the  inclusion  of 
language  requiring  components  to 
collect  all  applicable  fees  before  making 
copies  of  requested  records  available  to 
a  requester.  Such  language,  however,  is 
entirely  consistent  with  subsection  (a)(3) 
of  the  Act,  which  states  that  agencies 
are  not  required  to  make  records 
available  to  a  requester  unless  the 
request  is  made  "in  accordance  with 
published  rules  slating  the  *   *   *  fees  (if 
any),  and  procedures  to  be  followed 
'."  The  statute  thus  specifically 
predicates  the  release  of  disclosable 
records  upon  the  payment  of  any 
applicable  fees.  Routinely  requiring 
requesters  to  pay  assessed  fees  before 
receiving  what  has  been  purchased  also 
com.ports  with  sound  business  practice 
and  protects  the  government  and  the 
taxpayers  from  possible  loss  of  revenue. 
Further,  this  requirement  does  not 
constitute  an  impermissible  "advance 
payment, '  contrary-  to  the  commenter's 
suggestion.  As  staled  in  §  16.10(g,H3). 
payment  owed  for  work  already 
completed  is  not  an  advance  payment. 
Rather,  an  "advance  payment."  as 
addressed  in  new  subsection  (a)(4)(A)(v) 
of  the  Act.  refers  to  payments  requested 
by  agencies  before  any  work  is  begun  on 
a  request,  where  either  the  requester  has 
previously  failed  to  pay  properly 


assessed  fees  in  a  timely  manner  or  the 
agency  has  estimated  that  the  total  fee 
will  exceed  $250.00. 

2.  Search  charges  (§  W.10(b)(lj).  One 
commenter  objected  to  what  was 
perceived  to  be  an  incorrect  treatment 
of  searches  conducted  by  computer, 
stating  that  the  two  hours  of  search  time 
without  charge  that  is  provided  for  in 
new  subsection  (a)(4)(A)(iv)(II)  should 
not  be  limited  to  manual  searches.  It 
was  not  the  Department's  intent  to 
foreclose  the  applicability  of  that  new 
subsection  to  searches  conducted  by 
computer,  nor  did  it  in  fact  do  so. 
Indeed,  §  ie.lO(c)(2)(ii),  which  addresses 
the  injle  that  certain  requesters  shall 
receive  the  first  two  hours  of  search 
without  cherge.  specifically  includes  the 
phrase,  "or  its  cost  equivalent,"  in 
accordance  with  the  language  of  the 
provision  addressing  this  point  in  the 
OMB  Fee  Guidelines.  See  OMB  Fee 
Guidelines,  sec.  7f.  52  FR  10011. 10018 
(March  27, 1987).  This  provides  for  the 
cost  equivalent  of  two  hours  of  manual 
search  to  be  applied  in  the  context  of  a 
computer  search;  in  order  to  make  this 
unquestionably  clear,  additional 
language  to  this  effect  is  now  inserted 
into  §  16.1CKb)(l)(C)  as  well.  Contrary  to 
a  further  comment,  however,  it  is  not 
reasonable  to  conclude  that  Congress 
intended  that  the  "free  two  hours  of 
search  time"  provision  be  applied 
indiscriminately  to  computer  searches  in 
the  same  way  as  to  manual  searches;  if 
such  were  the  case,  then  search  fees 
would  rarely,  if  ever,  be  assessed. 
Indeed,  most  computer  searches  can  be 
completed  in  far  less  than  two  hours,  yet 
the  cost  of  computer  search  time  is  far 
greater  per  imit  of  time  than  the  cost  of 
manual  search. 

One  commenter  also  objected  to  the 
provision  for  charging  requesters  for 
unsuccessful  searches,  asserting  that 
this  might  intimidate  potential 
requesters.  Yet  the  statute  clearly 
provides  for  the  recover^'  of  search 
costs,  where  applicable,  without  any 
such  reservation.  See  5  U.S.C. 
552(a)(4)(A)(ii).  Moreover,  the  OMB  Fee 
Guidelines,  which  already  have  been 
subject  to  notice  and  comment  and  are 
binding  on  all  federal  agencies  subject 
to  the  FOIA,  specifically  provide  for  the 
recovery  of  costs  for  unsuccessful 
searches.  See  OMB  Fee  Guidelines,  sec, 
9b.  52  FR  10011. 10019  (March  27, 1987). 
Additionally,  as  such  costs  are  incurred 
by  the  Department  regardless  of 
whether  a  search  results  in  the 
discovery  of  responsive  records,  the 
Department  believes  that  there  is  no 
reason  for  it,  and  in  turn  the  taxpayers, 
to  absorb  these  costs  in  lieu  of  the 
requester. 


Lastly,  two  commenters  expressed 
concern  that  this  section  does  not 
provide  requesters  with  an  opportunity 
to  confer  with  Department  personnel  in 
order  to  reformulate  requests  at  a  lower 
cost.  These  comments  refiect  a 
misunderstanding  of  the  relationship  of 
this  section  to  S  16.10(e).  which 
specifically  addresses  the  subjects  of 
anticipated  fees  and  reformulation  of 
requests.  In  all  cases,  whether  the 
anticipated  fees  concern  search  charges 
or  duplication  charges,  §  16.10(e) 
provides  that  if  the  anticipated  fee 
exceeds  S25.0O,  the  component  shall 
notify  the  requester  of  the  actual  or 
estimated  fee  (unless  the  requester  has 
previously  indicated  his  willingness  to 
pay  any  fee  assessed)  and  provide  the 
requester  with  an  opportunity  to  confer 
with  Department  personnel  in  order  to 
reformulate  the  request  at  a  lower  cost. 

3.  Review  charges  [§  16.10(b)(3)).  One 
commenter  objected  to  the  provision  for 
charging  review  costs  for  a  subsequent 
review  of  records  previously  withheld 
pursuant  to  an  exemption  determined  to 
no  longer  apply.  However,  this  provision 
was  taken  directly  from  the  OMB  Fee 
Guidelines.  See  OMB  Fee  Guidelines, 
sec.  7c,  52  FR  10011. 10018  (March  27, 
1987).  Furthermore,  the  Department 
believes  that  such  review  properly 
qualifies  under  the  statute  as  an  "initial 
examination"  because  the  record  is 
being  reviewed  for  the  first  time  with 
respect  to  other  potentially  applicable 
exemptions.  If  such  review  costs  were 
precluded,  then  at  the  first  time  at  which 
records  are  processed  components 
would  be  compelled  to  review  them  for 
the  applicability  of  all  possible 
exemptions,  even  though  at  the  time  of 
processing  one  exemption  clearly 
covered  all  of  the  records  or  portions  in 
question.  Such  an  approach  would 
unnecessarily  increase  review  costs  to 
requesters. 

4.  Limitations  on  charging  fees 

(§  16.10(c)).  One  commenter  approved  of 
the  provision  for  not  collecting  a  fee 
which  is  $8.00  or  less,  but  questioned 
how  the  figure  was  calculated.  The 
minimum,  charge  of  $8.00,  set  forth  in 
§  16.10(c)(3),  is  based  upon  the  Justice 
Management  Division's  estimated 
average  cost  of  processing  a  check — 
including  the  cost  of  the  salary  of  the 
employee  processing  the  check  (plus 
16%,  as  provided  for  in  the  OMB  Fee 
Guidelines),  as  well  as  the  cost  of  the 
system  used. 

5.  Waiver  or  reduction  of  fees 
(§  16.10(d)).  All  five  commenters 
addressed  this  section,  expressing 
concern  that  the  factors  to  be 
considered  require  components  to  make 
speculative  and  subjective  value 
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judgments  regarding  the  subject  of  a 
request  f.nd  its  value  to  the  public. 
While  the  Department  appreciates  that 
the  statutory  standard  governing  the 
waiver  or  reduction  of  FOIA  fees  is 
phrased  largely  in  general  evaluative 
terms,  the  factors  set  forth  by  the 
Department  are  taken  directly  from  the 
statute's  plain  language.  It  is  entirely  in 
keeping  with  well-recognized  principles 
of  statutory  construction  that  each  word 
of  the  statutory  standard  be  given  some 
effect,  and  this  is  precisely  what  the 
Department  has  done  through  its  six 
factors.  Furthermore,  in  its  New  FOIA 
Fee  Waiver  Policy  Guidance  issued  to 
all  agencies  by  the  Department's  Office 
of  Legal  Policy  on  April  2,  1987,  the 
Department  specifically  cautioned 
against  the  imposition  of  improper  value 
judgments  by  those  deciding  fee  waiver 
requests.  See  FOIA  Update.  'Vol.  VIII, 
No.  1,  at  8  (1987).  The  Department's 
components  will  make  every  effort  to 
apply  these  factors,  under  the  statutory 
standard,  in  an  objective  manner. 

In  order  to  ensure  that  components 
have  all  the  necessary  information  that 
must  be  considered  when  applying  these 
factors,  the  Department  has  added 
paragraph  (d)(5).  which  requires  a 
requester  seeking  a  fee  waiver  or 
reduction  to  address  each  of  the  factors 
listed  in  paragraphs  (d)  (2)  and  (3),  as 
they  apply  to  the  particular  request  for 
records  in  question.  Contrary  to  the 
suggestion  of  three  of  the  commenters. 
the  requirement  that  such  information 
be  submitted  in  support  of  a  fee  waiver 
request  is  not  affected  by  the  Paperwork 
Reduction  Act  of  1980.  44  U.S.C.  3501,  et 
spq.  The  Office  of  Information  and 
Regulatory  Affairs  of  the  Office  of 
Management  and  Budget,  which  holds 
responsibility  for  the  Paperwork 
Reduction  Act's  implementation,  has 
determined  that  FOIA  fee  regulation 
requirements  that  requesters  submit 
information  in  support  of  their  fee 
waiver  and  fee  limitation  claims  are  not 
"information  collection  requests"  within 
the  meaning  of  that  Act.  See  also  5  CFR 
1320.7(c)  (1987). 

All  of  the  commenters  also  urged  the 
Department  to  establish  certain 
categories  of  requesters  or  types  of 
requests  which  would  be  presumptively 
entitled  to  a  fee  waiver.  The  Department 
declines  to  do  this,  firmly  believing  that 
each  request  must  be  judged  on  its  own 
merits  and  that  the  provisions  of 
S  16.10(d)  accurately  reflect  the 
appropriate  considerations  guiding 
agency  fee  waiver  determinations.  The 
fee  waiver  provision  of  the  FOIA,  as 
amended,  5  U.S.C.  552(a)(4)(.'\)(iii),  does 
not  provide  for  any  such  presumptions 
for  categories  of  requesters,  although  the 


limitations  on  duplication,  search,  and 
review  fees  under  subsection 
(a)(4)(A)(ii)  of  the  Act  do  distinguish 
among  categories  of  requesters.  The  fee 
waiver  provision  in  subsection 
(a)(4)(A)(iii),  therefore,  must  be  applied 
on  a  case-by-case  basis  for  all 
requesters. 

6.  Notice  of  anticipated  fees  in  excess 
of  $25.00  (§  16.10(e)).  One  commenter 
objected  to  the  provision  that  a  request 
will  be  deemed  not  to  have  been 
received  until  the  requester  has  agreed 
to  pay  the  total  anticipated  fee. 
However,  this  provision  is  not  different 
in  this  regard  than  that  which  existed 
previously  in  the  FOIA  fee  regulations  of 
the  Department,  as  well  as  those  of 
other  agencies.  Such  time-tolling  FOIA 
fee  provisions,  which  are  based  upon 
sound  principles  of  responsible  cost 
recovery  and  are  aimed  at  providing  the 
government  with  some  assurance  of 
reimbursement  before  it  expends  the 
effort  and  cost  to  process  a  request, 
have  been  upheld  by  the  courts.  See. 
e.g..  Irons  v.  FBI,  571  F,  Supp.  1241. 1243 
(D.  Mass.  1983). 

7.  Advance  payments  (§  16.10(g)).  One 
commenter  objected  to  the  requirement 
of  an  advance  payment  from  a  first-time 
requester,  where  the  total  fee  to  be 
assessed  is  estimated  to  exceed  S250.00, 
and  another  commenter  objected  to  the 
suspension  of  the  statutorv'  time  limits 
for  responding  to  a  request  while  an 
ad\ance  payment  is  being  sought. 
However,  each  of  these  provisions  was 
taken  directly  from  the  0MB  Fee 
Guidelines.  See  0MB  Fee  Guidelines, 
sec.  9d,  52  FR  10011,  10020  (March  27, 
1987).  The  Department  firmly  believes 
that  they  correctly  implement  the 
statutory  provision  concerning  advance 
payments. 

8.  Charging  interest  (§  16.10(hj).  One 
commenter  questioned  the  legal  basis 
for  this  provision,  asserting  that  there  is 
no  statutory  authorization  for  assessing 
interest  charges  in  connection  with 
FOIA  fees.  However,  this  provision  was 
taken  directly  from  the  OMB  Fee 
Guidelines.  See  OMB  Fee  Guidelines, 
sec.  9a,  52  FR  10011,  10019  (March  27, 
1987).  The  statutory  authority  for 
assessing  such  interest  is  31  U.S.C.  3717. 
Additionally,  in  accordance  with  section 
9e  of  the  OMB  Fee  Guidelines.  52  FR 
10020,  language  has  been  inserted  which 
further  addresses  collection  procedures 
under  the  Debt  Collection  Act  of  1982, 
Pub.  L.  No.  97-365  (Oct.  25,  1982). 

9.  Definitions  (§  16.10(j)j.  All  five 
commenters  objected  to  certain  of  the 
definition  contained  in  this  section, 
especially  that  of  "representative  of  the 
news  media."  However,  once  again, 
these  definitions  were  drawn  from  the 


OMB  P"ee  Guidelines,  which  were  made 
final  only  after  a  period  of  public  notice 
and  comment  during  which  concerns 
such  as  those  raised  by  these 
commenters  were  considered.  See  OMB 
Fee  Guidelines,  sec.  6g-6j,  52  FR  10011. 
10017-18  (March  27, 1987);  see  also  52 
FR  10013-15  (OMB  analysis  of 
comments  on  definitions).  The 
Department  is  required  by  the  amended 
Act  to  conform  its  fee  schedule,  which 
includes  these  definitions  of  categories 
of  requesters,  to  the  OMB  Fee 
Guidelines.  Furthermore,  the 
Department  firmly  believes  that  these 
definitions,  including  that  of 
"representative  of  the  news  media," 
properly  implement  the  statutory  terms 
of  the  amended  Act. 

These  rules  do  not  constitute  "major 
rules"  within  the  meaning  of  Executive 
Order  No.  12291  (Improving  Government 
Regulations).  The  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  do  not  apply. 

List  of  Subjects  in  28  CFR  Part  16 

Freedom  of  Information. 

Accordingly,  under  the  authority 
vested  in  me  by  28  U.S.C.  509  and  510. 
and  5  U.S.C.  3o"l  and  552.  Part  16  of 
Chapter  I  of  Title  28  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows; 

PART  16— (AMENDED] 

1.  The  authority  citation  for  Part  16  is 
revised  to  read  as  follows: 

Authorit>':  5  U  S.C.  301.  552,  552a,  552b(g). 
553;  18  U.S.C.  4203(a)(1);  28  U.S.C.  509,  510, 
534;  31  U.S.C.  3717.  9701. 

2.  Section  16.10  is  revised  to  read  as 

follows: 

§  16.10    Fees. 

(a)  In  general.  Fees  pursuant  to  5 
U.S.C.  552  shall  be  assessed  according 
to  the  schedule  contained  in  paragraph 
(b)  of  this  section  for  services  rendered 
by  components  in  responding  to  and 
processing  requests  for  records  under 
this  subpart.  All  fees  so  assessed  shall 
be  charged  to  the  requester,  except 
where  the  charging  of  fees  is  limited 
under  paragraph  (c)  of  this  section  or 
where  a  waiver  or  reduction  of  fees  is 
granted  under  paragraph  (d)  of  this 
section.  A  component  shall  collect  all 
applicable  fees  before  making  copies  of 
requested  records  available  to  a 
requester.  Requesters  shall  pay  fees  by 
check  or  money  order  made  payable  to 
the  Treasury'  of  the  United  States. 

(b)  Charges.  In  responding  to  requests 
under  this  subpart,  the  following  fees 
shall  be  assessed,  unless  a  waiver  or 
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reduction  of  fees  has  been  granted 
pursuant  to  paragraph  (d)  of  this  section: 

(1)  Search,  (i)  No  search  fee  shall  be 
assessed  with  respect  to  requests  by 
educational  institutions,  noncommercial 
scientific  institutions,  and 
representatives  of  the  news  media  (as 
defined  in  paragraphs  {jj(6).  (j)(7)  and 
(j)(8)  of  this  section,  respectively). 
Search  fees  shall  be  assessed  with 
respect  to  all  other  requests,  subject  to 
the  limitations  of  paragraph  (c)  of  this 
section.  Components  may  assess  fees 
for  time  spent  searching  even  if  they  fail 
to  locate  any  respective  record  or  where 
records  located  are  subsequently 
determined  to  be  entirely  e.xempt  from 
disclosure. 

(ii)  For  each  quarter  hour  spent  by 
clerical  personnel  in  searching  for  and 
retrieving  a  requested  record,  the  fee 
shall  be  $2.25.  Where  a  search  and 
retrieval  cannot  be  performed  entirely 
by  clerical  personnel — for  e.xample. 
where  the  identification  of  records 
within  the  scope  of  a  request  requires 
the  use  of  professional  personnel — the 
fee  shall  be  S4.50  for  each  quarter  hour 
of  search  time  spent  by  such 
professional  personnel  Where  the  time 
of  managerial  personnel  is  required,  the 
fee  shall  be  S7.50  for  each  quarter  hour 
of  time  spent  by  such  managerial 
personnel. 

(iii)  For  computer  searches  of  records, 
which  may  be  undertaken  through  the 
use  of  existing  programming,  requesters 
shall  be  charged  the  actual  direct  costs 
of  conducting  the  search,  although 
certain  requesters  (as  defined  in 
paragraph(c)(2)  of  this  section]  shall  be 
entitled  to  the  cost  equivalent  of  two 
hours  of  manual  search  time  without 
charge.  These  direct  costs  shall  include 
the  cost  of  operating  a  central 
processing  unit  for  that  portion  of 
operating  time  that  is  directly 
attributable  to  searchmg  for  records 
responsive  to  a  request,  as  well  as  the 
costs  of  operator/programmer  salary 
apportionable  to  the  search  (at  no  more 
than  $4.50  per  quarter  hour  of  time  so 
spent).  A  component  is  not  required  to 
alter  or  develop  programming  to  conduct 
a  search. 

(2)  Duplication.  Duplication  fees  shall 
be  assessed  with  respect  to  all 
reijuesters.  subject  to  the  limitations  of 
paragraph  (c)  of  this  section.  For  a  paper 
photocopy  of  a  record  (no  more  than  one 
copy  of  which  need  be  supplied),  the  fee 
shall  be  &1.10  per  page.  For  copies 
produced  by  computer,  such  as  tapes  or 
printouts,  components  shall  charge  the 
actual  direct  costs,  including  operator 
time,  of  producing  the  copy.  For  other 
methods  of  duplication,  components 
shall  charge  the  actual  direct  costs  of 
duplicating  a  record. 


(3)  Review,  (i)  Review  fees  shall  be 
assessed  with  respect  to  only  those 
requesters  who  seek  records  for  a 
commercial  use.  as  defined  in  paragraph 
(j)(5]  of  this  Bection.  For  each  quarter 
hour  spent  by  agency  personnel  in 
reviewing  a  requested  record  for 
possible  disclosure,  the  fee  shall  be 
$4.50,  except  that  where  the  time  of 
managerial  personnel  is  required,  the  fee 
shall  be  S7.50  for  each  quarter  hour  of 
time  spent  by  such  managerial 
personnel. 

(ii)  Review  fees  shall  be  assessed  only 
for  the  initiaj  record  review,  i.e..  all  of 
the  review  undertaken  when  a 
component  analyzes  the  applicability  of 
a  particular  exemption  to  a  particular 
record  or  record  portion  at  the  initial 
request  level.  No  charge  shall  be 
assessed  for  review  at  the 
administrative  appeal  level  of  an 
exemption  already  applied.  However, 
records  or  record  portions  withheld 
pursuant  to  an  exemption  that  is 
subsquently  determined  not  to  apply 
may  be  reviewed  again  to  determine  the 
applicability  of  other  exemptions  not 
previously  considered.  The  costs  of  such 
a  subsequent  review  are  properly 
assessable,  particularly  where  that 
review  is  made  necessary  by  a  change 
of  circumstances. 

(c)  Limitations  on  charging  fees.  (1) 
No  search  or  review  fee  shall  be  charged 
for  a  quarter-hour  period  unless  more 
than  half  of  that  period  is  required  for 
search  or  review. 

(2)  Except  for  requesters  seeking 
records  for  a  commercial  use  (as  defined 
in  paragraph  (j)(5)  of  this  section), 
components  ehall  provide  without 
charge — 

(i)  The  first  100  pages  of  duplication 
(or  its  cost  equivalent),  and 

(ii)  The  first  two  hours  of  search  (or  Its 
cost  equivalent). 

(3)  Whenever  a  total  fee  calculated 
under  paragraph  (b)  of  this  section  is 
$8.00  or  less,  no  fee  shall  be  charged. 

(4)  The  provisions  of  paragraphs  (c) 
(2)  and  (3)  of  this  section  work  together. 
For  requesters  other  than  those  seeking 
records  for  a  commercial  use,  no  fee 
shall  be  charged  unless  the  cost  of 
search  in  excess  of  two  hours  plus  the 
cost  of  duplication  in  excess  of  100 
pages  exceeds  $8.00. 

(d)  Waiver  or  reduction  of  fees.  (1) 
Records  resfwnsive  to  a  request  under  5 
U.S.C.  552  shell  be  furnished  without 
charge  or  at  a  charge  reduced  below 
that  established  under  paragraph  (b)  of 
this  section  where  a  component 
determines,  based  upon  information 
provided  by  a  requester  in  support  of  a 
fee  waiver  request  or  otherwise  made 
known  to  the  component,  that  disclosure 
of  the  requested  infonnation  is  in  the 
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public  interest  because  it  is  likely  to 
contribute  significantly  to  public 
understanding  of  the  operations  or 
activities  of  the  government  and  is  not 
primarily  in  the  commercial  interest  of 
the  requester.  Requests  for  a  waiver  or 
reduction  of  fees  shall  be  considered  on 
a  case-by-case  basis. 

(2)  In  order  to  determine  whether  the 
first  fee  waiver  requirement  is  met — i.e., 
that  disclosure  of  the  requested 
information  is  in  the  public  interest 
because  it  is  likely  to  contribute 
significantly  to  public  understanding  of 
the  operations  or  activities  of  the 
government — components  shall  consider 
the  following  four  factors  in  sequence: 

(i)  The  subject  of  the  request:  Whether 
the  subject  of  the  requested  records 
concerns  "the  operations  or  activities  of 
the  government.  "The  subject  matter  of 
the  requested  records,  in  the  context  of 
the  request,  must  specifically  concern 
identifiable  operations  or  activities  of 
the  federal  government — with  a 
connection  that  is  direct  and  clear,  not 
remote  or  attenuated.  Furthermore,  the 
records  must  be  sought  for  their 
informative  value  with  respect  to  those 
government  operations  or  activities;  a 
request  for  access  to  records  for  their 
intrinsic  informational  content  alone 
will  not  satisfy  this  threshold 
consideration. 

(ii)  The  informative  value  of  the 
information  to  be  disclosed:  Whether 
the  disclosure  is  "likely  to' contribute" 
to  an  understanding  of  government 
operations  or  activities.  The  disclosable 
portions  of  the  requested  records  must 
be  meaningfully  informative  on  specific 
government  operations  or  activities  in 
order  to  hold  potential  for  contributing 
to  increased  public  understanding  of 
those  operations  and  activities.  The 
disclosure  of  information  that  already  is 
in  the  public  domain,  in  either  a 
duplicative  or  a  substantially  identical 
form,  would  not  be  likely  to  contribute 
to  such  understanding,  as  nothing  new 
would  be  added  to  the  public  record. 

(iii)  The  contribution  to  an 
understanding  of  the  subject  by  the 
public  likely  to  result  from  disclosure: 
Whether  disclosure  of  the  requested 
information  will  contribute  to  "public 
understanding. "The  disclosure  must 
contribute  to  the  understanding  of  the 
public  at  large,  as  opposed  to  the 
individual  understanding  of  the 
requester  or  a  narrow  segment  of 
interested  persons.  A  requester's 
identity  and  qualifications — e.^.. 
expertise  in  the  subject  area  and  ability 
and  intention  to  effectively  convey 
information  to  the  general  public — 
should  be  considered.  It  reasonably  may 
be  presumed  that  a  representative  of  the 
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news  media  (as  defined  in  paragraph 
(j)(8)  of  this  section)  who  has  access  to 
the  means  of  public  dissemination 
readily  will  be  able  to  satisfy  this 
consideration.  Requests  from  libraries  or 
other  record  repositories  (or  requesters 
who  intend  merely  to  disseminate 
information  to  such  institutions)  shall  be 
analyzed,  like  those  of  other  requesters, 
to  identify  a  particular  person  who 
represents  that  he  actually  will  use  the 
requested  information  in  scholarly  or 
other  analytic  work  and  then 
disseminate  it  to  the  general  public. 

(iv)  The  significance  of  the 
contribution  to  public  understanding: 
Whether  the  disclosure  is  likely  to 
contribute  "significantly"  to  public 
understanding  of  government  operations 
or  activities.  The  public's  understanding 
of  the  subject  matter  in  question,  as 
compared  to  the  level  of  public 
understanding  existing  prior  to  the 
disclosure,  must  be  likely  to  be 
enhanced  by  the  disclosure  to  a 
significant  extent.  Components  shall  not 
make  separate  value  judgments  as  to 
whether  information,  even  though  it  in 
fact  would  contribute  significantly  to 
public  understanding  of  the  operations 
or  activities  of  the  government,  is 
"important"  enough  to  be  made  public. 
(3)  In  order  to  determine  whether  the 
second  fee  waiver  requirement  is  met — 
i.e..  that  disclosure  of  the  requested 
Information  is  not  primarily  in  the 
commercial  interest  of  the  requester — 
components  shall  consider  the  following 
two  factors  in  sequence; 

(i)  The  existence  and  magnitude  of  a 
commercial  interest:  Whether  the 
requester  has  a  commercial  interest  thai 
would  be  furthered  by  the  requested 
disclosure.  Components  shall  consider 
all  commercial  interests  of  the  requester 
(with  reference  to  the  definition  of 
"commercial  use"  in  paragraph  (jK5)  of 
this  section],  or  any  person  on  whose 
behalf  the  requester  may  be  acting,  but 
shall  consider  only  those  interests  which 
would  be  furthered  by  the  requested 
disclosure.  In  assessing  the  magnitude  of 
identified  commercial  interests, 
consideration  shall  be  given  to  the  role 
that  such  FOIA-disclosed  information 
plays  with  respect  to  those  commercial 
interests,  as  well  as  to  the  extent  to 
which  FOIA  disclosures  ser\'e  those 
interests  overall.  Requesters  shall  be 
given  a  reasonable  opportunity  in  the 
administrative  process  to  provide 
information  bearing  upon  this 
consideration. 

(ii)  The  primary  interest  in  disclosure: 
Whether  the  magnitude  of  the  identified 
commercial  interest  of  the  requester  is 
sufficiently  large,  in  comparison  nith 
the  public  interest  in  disclosure,  that 
disclosure  is  "primarily  in  the 


commercial  interest  of  the  requester.  "  A 
fee  waiver  or  reduction  is  warranted 
only  where,  once  the  "public  interest" 
standard  set  out  in  paragraph  (d)(2)  of 
this  section  is  satisfied,  that  public 
interest  can  fairly  be  regarded  as  greater 
in  magnitude  than  that  of  the  requester's 
commercial  interest  in  disclosure. 
Components  shall  ordinarily  presume 
that,  where  a  news  media  requester  has 
satisfied  the  "public  interest"  standard, 
that  will  be  the  interest  primarily  served 
by  disclosure  to  that  requester. 
Disclo,sure  to  data  brokers  or  others  who 
compile  and  market  government 
information  for  direct  economic  return 
shall  not  be  presumed  to  primarily  serve 
the  "public  interest." 

(4)  Where  only  a  portion  of  the 
requested  records  satisfies  both  of  the 
requirements  for  a  waiver  or  reduction 
of  fees  under  this  paragraph,  a  waiver  or 
reduction  shall  be  granted  only  as  to 
that  portion. 

(5)  Requests  for  the  waiver  or 
reduction  of  fees  shall  address  each  of 
the  factors  listed  in  paragraphs  (d)  (2) 
and  |3)  of  this  section,  as  they  apply  to 
each  record  request. 

(e)  Notice  of  anticipated  fees  in 
excess  ofS25.00.  Where  a  component 
determines  or  estimates  that  the  fees  to 
be  assessed  under  this  section  may 
amount  to  more  than  $2.^.00.  the 
component  shall  notify  the  requester  as 
soon  as  practicable  of  the  actual  or 
estimated  amount  of  the  fees,  unless  the 
requester  has  indicated  in  advance  his 
willingness  to  pay  fees  as  high  as  those 
anticipated.  (If  only  a  portion  of  the  fee 
can  be  estimated  readily,  the  component 
shall  advise  the  requester  that  the 
estimated  fee  may  be  only  a  portion  of 
the  total  fee.)  In  cases  where  a  requester 
has  been  notified  that  actual  or 
estimated  fees  may  amount  to  more  than 
$25.00,  the  request  will  be  deemed  not  to 
have  been  received  until  the  requester 
has  agreed  to  pay  the  anticipated  total 
fee.  A  notice  to  the  requester  pursuant 
to  this  paragraph  shall  offer  him  the 
opportunity  to  confer  with  Department 
personnel  in  order  to  reformulate  his 
request  to  meet  his  needs  at  a  lower 
cost. 

(f)  Aggregating  requests.  Where  a 
component  reasonably  believes  that  a 
requester  or  a  group  of  requesters  acting 
in  concert  is  attempting  to  divide  a 
request  into  a  series  of  requests  for  the 
purpose  of  evading  the  assessment  of 
fees,  the  component  may  aggregate  any 
such  requests  and  charge  accordingly 
Components  may  presume  that  multiple 
requests  of  this  tv-pe  made  within  a  30- 
day  period  have  been  made  in  order  to 
evade  fees.  Where  requests  are 
separated  by  a  longer  period, 
components  shall  aggregate  them  only 


where  there  exists  a  solid  basis  for 
determining  that  such  aggregation  is 
warranted,  e.^..  where  the  requests 
involve  clearly  related  matters.  Multiple 
requests  involving  unrelated  matters 
shall  not  be  aggregated. 

(g)  Advance  payments.  (1)  Where  a 
component  estimates  that  a  total  fee  to 
be  assessed  under  this  section  is  likely 
to  exceed  $250.00.  it  may  require  the 
requester  to  make  an  advance  payment 
of  an  amount  up  to  the  entire  estimated 
fee  before  beginning  to  process  the 
request,  except  where  it  receives  a 
satisfactory  assurance  of  full  payment 
from  u  requester  with  a  history  of 
prompt  payment. 

(2)  Where  a  requester  has  previously 
failed  to  pay  a  records  access  fee  within 
30  days  of  the  date  of  billing,  a 
component  may  require  the  requester  to 
pay  the  full  amount  owed,  plus  any 
applicable  interest  (as  provided  for  in 
paragraph  (h)  of  this  section),  and  to 
make  an  advance  pa\  ment  of  the  full 
amount  of  any  estimated  fee  before  the 
component  begins  to  process  a  new 
request  or  continues  to  process  a 
pendmg  request  from  that  requester. 

(3)  For  requests  other  than  those 
described  in  paragraphs  (g)|l)  and  (2)  of 
this  section,  a  component  shall  not 
require  the  requester  to  make  an 
advance  payment,  i.e..  a  payment  made 
before  work  is  commenced  or  continued 
on  a  request  Payment  owed  for  work 
already  completed  is  not  an  advance 
payment. 

(4)  Where  a  component  acts  under 
paragraphs  (g)(1)  or  (2)  of  this  section, 
the  administrative  lime  limits  prescribed 
in  subsection  (a)(6)  of  the  FOI.-^  for  the 
processing  of  an  initial  request  or  an 
appeal,  plus  permissible  extensions  of 
these  time  limits,  shall  be  deemed  not  to 
begin  to  run  until  the  component  has 
received  payment  of  the  assessed  fee. 

(h)  Charging  interest.  Components 
may  assess  interest  charges  on  an 
unpaid  bill  starting  on  the  31st  day 
following  the  day  on  which  the  bill  was 
sent  to  the  requester.  Once  a  fee 
payment  has  been  received  by  a 
component,  even  if  not  processed,  the 
accrual  of  interest  shall  be  stayed. 
Interest  charges  shall  be  assessed  at  the 
rate  prescribed  in  section  3717  of  Title 
31  U.S  C.  and  shall  accrue  from  the  date 
of  the  billing.  Components  shall  follow 
the  provisions  of  the  Debt  Collection  Act 
of  1982,  Pub.  L  No.  97-265  (Oct.  25, 
1982),  and  its  implementing  procedures, 
including  the  use  of  consumer  reporting 
agencies,  collection  agencies,  and  offset. 

(i)  Other  statutes  specifically 
providing  for  fees.  (1)  The  fee  schedule 
of  this  section  does  not  apply  with 
respect  to  the  charging  of  fees  under  a 
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statute  specifically  providing  for  setting 
the  level  of  fees  for  particular  types  of 
records — i.e..  any  statute  that 
specifically  requires  a  government  entity 
such  as  the  Government  Printing  Office 
or  the  National  Technical  Information 
Service,  to  set  and  collect  fees  for 
particular  types  of  records — in  order  to: 

(:]  Serve  both  the  general  public  and 
private  sector  organizations  by 
conveniently  making  available 
government  information; 

(ii)  Ensure  that  groups  and  individuals 
pay  the  cost  of  publications  and  other 
services  that  are  for  their  special  use  so 
that  these  costs  are  not  borne  by  the 
general  taxpaymg  public; 

(lii)  Operate  an  information- 
dissemination  activity  on  a  self- 
sustaining  basis  to  the  maximum  extent 
possible;  or 

(iv)  Return  revenue  to  the  Treasury  for 
defraying,  wholly  or  in  part, 
appropriated  funds  used  to  pay  the  cost 
of  disseminating  government 
information. 

(2)  Where  records  responsive  to 
requests  are  maintained  for  distribution 
by  agencies  operating  statutorily  based 
fee  schedule  programs,  components 
shall  inform  requesters  of  the  steps 
necessary  to  obtain  records  from  those 
sources. 

(j)  Definitions.  For  the  purpose  of  this 
section; 

(1|  The  term  "direct  costs"  means 
those  expenditures  which  an  agency 
actually  incurs  in  searching  for  and 
duplicating  (and.  in  the  case  of 
commercial  use  requesters,  reviewing) 
records  to  respond  to  a  FOIA  request. 
Direct  costs  include,  for  example  the 
salary  of  the  employee  performing  the 
work  (the  basic  rate  of  pay  for  the 
employee  plus  16  percent  "of  that  rate  to 
cover  benefits)  and  the  cost  of  operating 
duplicating  machinerv'.  Not  included  in 
direct  costs  are  overhead  expenses  such 
as  costs  of  space  and  heating  or  lighting 
of  the  facility  in  which  the  records  are 
stored. 

(2)  The  term  "search'  includes  all  time 
spent  looking  for  material  that  is 
responsive  to  a  request,  including  page- 
by-page  or  line-by-line  identification  of 
material  within  documents.  Components 
shall  ensure,  however,  that  searches  are 
undertaken  in  the  most  efficient  and 
least  expensive  manner  reasonably 
possible;  thus,  for  example,  components 
shall  not  engage  in  line-by-line  search 
where  merely  duplicating  an  entire 
document  would  be  quicker  and  less 
expensive. 

(3)  The  term  "duplication"  refers  to 
the  process  of  making  a  copy  of  a  record 
necessary  to  respond  to  a  FOIA  request. 
Such  copies  can  take  the  form  of  paper 
copy,  microform,  audio-visual  materials, 


or  machine-readable  documentation 
[e.g.,  magnetic  tape  or  disk),  among 
others.  The  copy  provided  shall  be  in  a 
form  that  is  reasonably  usable  by 
requesters. 

(4)  The  term  "review"  refers  to  the 
process  of  examining  a  record  located  in 
response  to  a  request  in  order  to 
determine  whether  any  portion  of  it  is 
permitted  to  be  withheld.  It  also 
includes  processing  any  record  for 
disclosure,  e.g.,  doing  all  that  is 
necessary  to  excise  it  and  otherwise 
prepare  it  for  release,  although  review 
costs  shall  be  recoverable  even  where 
there  ultimately  is  no  disclosure  of  a 
record.  Review  time  does  not  include 
lime  spent  resolving  general  legal  or 
policy  issues  regarding  the  application 
of  exemptions. 

(5)  The  term  "commercial  use"  in  the 
context  of  a  request  refers  to  a  request 
from  or  or  behalf  of  one  who  seeks 
information  for  a  use  or  purpose  that 
furthers  the  commercial,  trade,  or  profit 
interests  of  the  requester  or  the  person 
on  whose  behalf  the  request  is  made, 
which  can  include  furthering  those 
interests  through  litigation.  Components 
shall  determine,  as  well  as  reasonably 
possible,  the  use  to  which  a  requester 
will  put  the  records  requested.  Where 
the  circumstances  of  a  request  suggest 
that  the  requester  will  put  the  records 
sought  to  a  commercial  use,  either 
because  of  the  nature  of  the  request 
itself  or  because  a  component  otherwise 
has  reasonable  cause  to  doubt  a 
requester's  stated  use,  the  component 
shall  provide  the  requester  a  reasonable 
opportunity  to  submit  further 
clarification. 

(6)  The  term  "educational  institution" 
refers  to  a  preschool,  a  public  or  private 
elementary  or  secondary  school,  an 
institution  of  undergraduate  higher 
education,  an  institution  of  graduate 
higher  education,  an  institution  of 
professional  education,  and  an 
institution  of  vocational  education, 
which  operates  a  program  or  programs 
of  scholarly  research.  To  be  eligible  for 
inclusion  in  this  category,  a  requester 
must  show  that  the  request  is  being 
made  as  authorized  by  and  under  the 
auspices  of  a  qualifying  institution  and 
that  the  records  are  not  sought  for  a 
commercial  use  but  are  sought  in 
furtherance  of  scholarly  research. 

(7)  The  term  "noncommercial 
scientific  institution"  refers  to  an 
institution  that  is  not  operated  on  a 
"commercial"  basis  as  that  term  is 
referenced  in  paragraph  (j){5)  of  this 
section,  and  which  is  operated  solely  for 
the  purpose  of  conducting  scientific 
research  the  results  of  which  are  not 
intended  to  promote  any  particular 
product  or  industry.  To  be  eligible  for 


inclusion  in  this  category,  a  requester 
must  show  that  the  request  is  being 
made  as  authorized  by  and  under  the 
auspices  of  a  qualifying  institution  and 
that  the  records  are  not  sought  for  a 
commercial  use  but  are  sought  in 
furtherance  of  scientific  research. 

(8)  The  term  "representative  of  the 
news  medio"  refers  to  any  person 
actively  gathering  news  for  an  entity 
that  is  organized  and  operated  to 
publish  or  broadcast  news  to  the  public. 
The  term  "news"  means  information 
that  is  about  current  events  or  that 
would  be  of  current  interest  to  the 
public.  Examples  of  news  media  entities 
include  television  or  radio  stations 
broadcasting  to  the  public  at  large,  and 
publishers  of  periodicals  (but  only  in 
those  instances  where  they  can  qualify 
as  disseminators  of  "news")  who  make 
their  products  available  for  purchase  or 
subscription  by  the  general  public.  For 
"freelance"  journalists  to  be  regarded  as 
working  for  a  news  organization,  they 
must  demonstrate  a  solid  basis  for 
expecting  pubhcation  through  that 
organization;  a  publication  contract 
would  be  the  clearest  proof,  but 
components  shall  also  look  to  the  past 
publication  record  of  a  requester  in 
making  this  determination.  To  be 
eligible  for  inclusion  in  this  category,  a 
requester  also  must  not  be  seeking  the 
requested  records  for  a  commercial  use. 
In  this  regard,  a  request  for  records 
supporting  the  news  dissemination 
function  of  the  requester  shall  not  be 
considered  to  be  for  a  commercial  use. 

(k)  Charges  for  other  services  and 
materials.  Apart  from  the  other 
provisions  of  this  section,  where  a 
component  elects,  as  a  matter  of 
administrative  discretion,  to  comply 
with  a  request  for  a  special  service  or 
materials,  such  as  certifying  that  records 
are  true  copies  or  sending  them  other 
than  by  ordinary  mail,  the  actual  direct 
costs  of  providing  the  service  or 
materials  shall  be  charged. 

Dated:  August  24,  1987. 
Arnold  1.  Bums, 
Acting  Attorney  General. 
[PR  Doc.  87-20149  Filed  9-1-87;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Parte  46  and  47 

Stete  Grante  for  Advancement  of 
Health  and  Safety  In  Mines 

agency:  Mine  Safety  and  Health 
Administration,  Labor. 
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action:  Final  rule. 


summary:  This  nnal  rule  remos-es  the 
exjstins  Mine  Safety  and  Health 
Administration  (MSH.^)  regulations  in 
?■')  CFR  Fart  46  governing  grants  to 
S'.Htes  and  makes  conforming  technical 
rhHnges  to  30  CFR  Part  4''.  which 
addresses  education  and  training  af  the 
National  Mine  Health  and  Safety 
.Academy  Part  46.  which  prescribes 
programmatic  and  administrative 
requiremenis  for  grants,  has  been 
superseded  by  oth^r  regulations  and 
policy  directives  of  MSMA,  the 
Department  of  Labor  (DOL)  and  the 
Office  of  Management  and  Budget 
fOMB).  Part  46  is  therefore  unnecessary 
and  is  removed. 

EFFECTIVE  DATE:  Septeml)ei  2.  I9H7. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pa'r;.-:ia  VV.  Silvey.  .Acting  Associate 
Assistant  Secretary.  MSHA.  Room  631. 
41115  Wilson  Boulevaid.  Arlington, 
Virginia  22203.  telephone  ("03!  235-1910. 
SUPPLEMENTARY  INFORMATION: 

Background  and  Effect  of  Rule 

MSHA  IS  revoking  the  existing 
regulations  in  Part  46  because  they  are 
outdated  and  duplicative  of  other 
regulations  and  policy  directives  of 
MSHA.  DOL  and  0MB  Revocation  of 
Part  46  will  eliminate  unnecessary 
regulations  which  are  potentially 
confusing  to  current  grantees  and  grant 
applicants  and  will  streamline 
administration  of  the  States  guints 
program.  References  to  Part  46  wh'ch 
yppear  in  30  CFR  Part  47  are  also 
removed  by  this  rule.  This  action  will 
hfive  no  substantive  effect  on  MSHA's 
grants  program,  which  will  continue  to 
be  administered  in  accordance  with 
section  503  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977  (Mine  Act).  30 
li.S  C.  953,  and  other  applicable 
regulations  and  guidelines. 

P.4rt  46  was  promulgated  in  1979  (44 
FP.  285a8)  and  consists  primarily  of  a 
I.  statement  of  ke\  provisions  of  section 
'n'iS  of  the  Mine  Act  and  references  to 
OMB  Circular  No.  A-102,  "Uniform 
,\dministrative  Requirements  for 
Grants-ln-Aid  to  State  and  Local 
C",c<vemments."  The  purpose  of  OMB 
Circular  No.  A-102  is  to  establi.'^h 
consistency  and  uniformity  among 
Federal  agencies  in  the  administration 
of  grants  by  prescribing  standards  for 
such  matters  as  cash  management, 
recordkeeping,  financial  reporting, 
property  masiagement  and  procurement, 
closeout  procedures  and  audits  Each 
agency  with  grant-makmg  authority  is 
directed  to  issue  "appropirate" 
regulations  necessary  to  implement  the 
•j'-ndards  set  forth  in  Circular  No.  A- 


102.  Part  46  was  intended  to  satisfy  this 
requirement. 

Shortly  after  MSH.A  promulgated  Part 
46,  DOL  promulgated  the  regulations  in 
Part  29-70  of  Title  41.  Code  of  Federal 
Regulations  (44  FR  42920).  The  DOL 
regulations.  "Administrative 
Requirements  Governing  all  Grants  and 
Agreements  by  which  Department  of 
Labor  A,gencies  Award  Funds  to  State 
and  Local  Governments,  Indian  and 
Native  American  Entities.  F*ublic  and 
Private  Institutions  of  Higher  Education 
and  Hospitals,  and  other  Quasi-Public 
and  Private  Nonprofit  Organizations." 
also  implemented  OMB  Circular  No.  A- 
102  and  were  intended  to  apply  all  grant 
programs  administered  by  the 
Department  or  any  of  its  component 
agencies.  The  regulations,  which  were 
last  published  in  full  text  in  the  July  1. 
1964  edition  of  Title  41  CFR,  provide  in 
§  29-70101(0  that  DOL  grantees  no 
longer  need  to  refer  directly  to  OMB 
Circular  No,  A-102,  and  that  with 
certain  exceptions,  separate  agency 
rules  governing  grants  would  no  longer 
be  necessary. 

Additionally,  Part  46  refers 
specifically  to  he  1977  revisions  of  OMB 
Circular  No.  A-102.  Since  1977,  OMB 
has  issued  several  significant  revisions 
and  additions  to  the  circular  and  the 
entile  circular  was  reviewed  by  an 
interagency  task  force  chaired  by  OMB. 
As  a  result  of  that  re\  iew,  govemment- 
w  ide  regulations  have  recently  been 
proposed  by  21  agencies,  including  DOL, 
v\hich  would  establish  uniform 
administrative  requirements  for  grants 
and  cooperative  agreements  to  state  and 
local  governments  (See  52  FR  21820. 
lune  9.  1987)  These  rules  would  set  forth 
fiscal  end  administrative  conditions 
governing  DOL  grants  to  State  and  local 
governments  and  subrecipients  which 
are  State  and  lore!  governments,  A 
revised  Circular  No.  A-102  would 
provide  OMB  guidance  to  agencies  on 
good  grants  m.anagement  practices. 

In  practice.  MSHA  administers  its 
State  grants  program  according  to 
Departmental  regulations  and  current 
OMB  guidelines.  Accordingly.  Part  46  is 
obsolete  and  potentially  confusing  to 
grantees  and  grant  applicants. 

MSH.A  has  published  a  Grant  Program 
Operator's  Manual  to  assist  grantees  in 
complying  with  priigrammatic  and 
administrati\e  requirements  applicable 
to  MSHA  grants.  The  manual  sets  forth 
a  summary  of  the  key  requirements  of 
current  DOL  regulations,  as  well  as 
OMB  Circular  No.  .A-102  OMB  guidance 
on  cost  principles,  audi!  standards, 
closeout  of  grants  and  instructions 
concerning  transfer  of  funds.  The  full 
text  of  relevant  regulations  and 
guidelines  is  included  in  appendices  to 


the  nianual.  The  manual  thus  provides  in 
a  single,  easily  updated  volume,  all  the 
key  regulations  and  guidelines 
applicable  to  MSHA  grants.  MSHA 
anticipates  updating  this  manual  when 
the  revised  OMB  Circular  No.  A-102  and 
government-wide  regulations  dicussed 
above  are  inssued  in  final  form.  The 
avlability  of  the  manual  along  with  the 
text  of  section  503  of  the  Mine  Act 
eliminates  the  need  for  grantees  tu 
consult  Part  46. 

Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

MSHA  has  determined  that  the  final 
rule  would  not  result  in  major  cost 
increases  nor  have  an  incremental  effect 
of  SlOO  miUiion  or  more  on  the  economy. 
Therefore,  a  regulatory  impact  analaysis 
is  not  required.  The  Agency  has  also 
determined  that  the  final  rule  required. 
The  Agency  has  also  detemined  that  the 
final  rule  will  not  have  a  signficant 
impact  on  a  substantial  number  of  small 
entities. 

Publication  as  a  Final  Rule  Effective 
Upon  Publication 

The  rule  eliminates  an  outdated  and 
unnecessary  regulation,  and  does  not 
affect  the  rights  or  obigations  of  any 
MSHA  grantee  or  applicant  for  a  grant. 
In  addition,  the  rules  relates  to  Agency 
practice  and  procedure  for  the 
processing  of  grant  applications  and  the 
award  of  grants.  Publication  of  a  general 
notice  of  proposed  rulemaking  therefore 
is  not  required  by  5  U.S.C.  553:  and  good 
cause  exists  to  make  the  rule  effective 
immediately. 

List  of  Subjects  in  30  CFR  Paris  4«  and  47 

Mine  safety  and  health.  Grants 

Under  the  authority  of  section  508  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977,  30  use.  957,  Chapter  I  of  Title 
30  of  Code  of  Federal  Regulations  is 
amended  as  follows; 

PART  46— 'REMOVED) 

Part  46  is  removed. 

PART  47— [AMENDED] 

1.  The  authority  citation  for  Pari  47  is 
revised  to  read  as  follows: 

Authority:  30  U.S  C.  957. 

^47.10    [Amended] 

2.  Section  47.10  is  amended  by 
removing  the  words  "under  30  CFR  Part 
46"  at  the  end  of  the  section. 
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§47.50    [Amended] 

3.  Section  47.50  is  amended  by 
removing  the  words  "under  30  CFR  Part 
46"  at  the  end  of  the  first  sentence. 

Alan  C.  McMillan. 

Dfpui\  Assistant  Secretary  for  Mine  Safety 

and  Health. 

D^te:  August  26.  1987. 
[FR  Doc.  87-20042  Filed  9-l-fl7:  8;45  am) 
BILUNG  CODE  4Sia-43-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

1OPP-300163A;  FRL-3253-21 

Raw  Agricultural  Commodities; 
Definitions  and  Interpretations 

AGENCY:  Environmental  Protection 

Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  rule  amends  certain 

sections  m  40  CFR  Part  180  by 
recodifying  certain  established 
tolerances  as  "tolerances  with  regional 
registration"  as  defined  in  40  CFR 
180.1(n).  This  Agency-initiated  action 
distinguishes  tolerances  for  minor  uses, 
based  on  residue  data  from 
geographically  specific  areas  for  which 
data  have  been  submitted  and  approved 
by  EPA. 

effective  DATE:  Effective  on  October  2, 

198". 

ADDRESS:  Written  objections,  identified 
by  the  document  control  number  (OPP- 
300163Ai.  may  be  submitted  to  the: 
Hearing  Clerk  (A-110),  Environmental 
Protection  Agency.  Rm.  3708,  401  M  St., 
SVV.,  Washington.  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail, 

Donald  R.  Stubbs.  Emergenfiy  Response 
and  Mmor  Use  Section  {TS-76rC). 
Registration  Division.  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washipgton.  DC  204(30. 

Office  lo'  ,i;ion  and  telephone  number: 
Rm.  7ir,H.  CM  =2.  1921  Jefferson 
Davis  Highwav.  Arlington.  VA  22202. 
(703-557-1806). 

SUPPLEMENTARY  INFORMATION:  EP.A 

issued  a  proposed  rule,  published  in  the 
Federal  Register  of  .May  6,  1987  (52  FR 
1688(J)  which  proposed  to  recodify 
certain  established  tolerances  as 
"tolerances  with  regional  registration" 
as  defined  in  §  180. l[n).  Prior  lo  the 
proposed  recodification,  no  distinction 
was  made  for  tolerances  established 
based  on  residue  data  from 
geographically  specific  areas.  Later, 
some  "tolerances  with  regional 


registration"  were  defined  and  listed  in 
separate  subsections,  alertmg  users  to 
the  fact  that  these  tolerances  were 
established  for  pesticides  with 
registration  restricted  to  defined 
geographic  areas  ("regional 
registrations"). 

This  rule  identifies  "tolerances  with 
regional  registration"  in  40  CFR  180.101 
through  180.999  by  deleting  unidentified 
"tolerances  with  regional  registration" 
and  recodifying  them  in  paragraphs 
clearly  identified  for  that  specific 
purpose. 

It  is  not  necessary,  however,  to 
recodify  tolerances  for  chlorpyrifos  on 
dry  bulb  onions  and  on  cherries  and  for 
methomyl  on  green  onions.  These 
tolerances  were  originally  established  in 
support  of  regional  registration  and 
proposed  for  recodification  in  the 
Federal  Register  notice  of  May  6, 1987. 
Data  Were  submitted  sufficient  to 
remove  these  geographical  restrictions. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  ic  response  to  the  proposed 
rule. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections.  If  a  hearing  is 
requested,  the  objections  must  state  the 
issues  for  the  hearing  and  the  grounds 
for  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
by  grounds  legally  sufficient  to  justify 
the  relief  sought. 

As  required  by  Executive  Order  12291, 
the  EPA  has  determined  that  this  rule  is 
not  a  "Major"  rule  and,  therefore,  does 
not  require  a  Regulatory  Impact 
analysis. 

This  rulemaking  has  been  reviewed 
under  the  Regulatory  Flexibility  Act  of 
1980  (Pub.  L  96-354;  94  Stat.  1165.5 
U.S.C.  601  et  seq.)  and  it  has  been 
determined  that  it  will  not  h.nve  an 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  I 
hereby  certify  that  the  regulation  does 
not  require  a  regulatory  flexibility 
analysis. 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure,  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  August  12,  1987. 
Douglas  D.  CampI, 
Director.  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  Part  180  is 
amended  as  follows: 


PART  180— {AMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows; 

Authority:  21  U  S  C  346a. 

2.  Section  180.108  is  amended  by 
removing  the  entry  for  "macadamia  nuts 
.  .  .  0.05"  from  the  list  of  commodities, 
designating  the  existing  introductory 
paragraph  and  list  of  commodities  as 
paragraph  (a),  and  adding  paragraph  (b) 
to  read  as  follows; 


§  180.108 
residues. 


Acephate;  tolerances  for 


(b)  Tolerances  with  regional 
registration,  as  defined  in  §  180.1(n).  are 
established  for  the  combined  residues  of 
acephate  and  its  cholinesterase- 
inhibiting  metabolite  in  or  on  the 
following  raw  agricultural  commodities: 


ComiTKXfities 

Pans  pef 
mithon 

005 

3.  Section  180.172  is  amended  by 
removing  the  entry  for  "Spinach  . . . 
12.0"  from  the  list  of  commodities, 
designating  the  existing  introductory 
paragraph  and  list  of  commodities  as 
paragraph  (a),  and  adding  paragraph  (b) 
to  read  as  follows: 

§  180  172     Dodine;  tolerances  for  residues. 

*  «  •  (  • 

(b)  Tolerances  with  regional 
registration,  as  defined  in  §  180.1(n),  are 
established  for  residues  of  dodine  in  or 
on  the  following  raw  agricultural 
commodities: 


ComrTKxMies 


Sptnach. 


Parts  pef 
millton 


4.  Section  180.175  is  amended  by 
removing  the  entry  for  "Cranberries  . . . 
15.0"  from  the  list  of  commodities, 
designating  the  existing  introductory 
paragraph  and  list  of  commodities  as 
paragraph  (a),  and  adding  paragraph  (b) 
to  read  as  follows: 

§  180.175     Maleic  hydrazide;  tolerances  tor 

residues. 

•         •         •         •         • 

(b)  Tolerances  with  regional 
registration,  as  defined  in  §  180. l(n),  are 
established  for  residues  of  maleic 
hydrazide  in  or  on  the  following  raw 
agricultural  commodities; 


Radish,  roots 
Radish,  tops    , 


UM  I 
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Com'nodities 

Pals  pef 

Oanbernes 

15  0 

5.  Section  180.183  is  amended  by 
removing  the  entry  for  "Asparagus  . . . 
0.1"  from  the  Hst  of  commodities, 
designating  the  existing  introductory 
paragraph  and  hst  of  commodities  as 
paragraph  (a),  and  adding  paragraph  (b) 
to  read  as  follows: 

§  180.183     O.O-Diethyl  S42- 
(ettiylthio)ethyl )  phosphorodithioafe; 
tolerances  for  residues. 

(b)  Tolerances  with  regional 
registration,  as  defined  in  §180.1{n).  are 
established  for  the  combined  residues  of 
0.0-diethylS-l2-(ethylthio)ethyll 
phosphorodithioate  and  its 
cholinesterase-inhibiting  metabolites, 
calculated  as  demeton,  in  or  on  the 
following  raw  agricultural  commodities: 


Commodities 


Asparagus.. 


Pans  pef 

miiiKXi 


0  1 


6.  Section  180.185  is  amended  by 
removing  the  entries  for  "Radish,  roots 
.  .  .    2.0"  and  "Radish,  tops  .  .  .  15.0" 
from  the  list  of  commodities,  designating 
the  existing  introductory  paragraph  and 
list  of  commodities  as  paragraph  (a), 
and  adding  paragraph  (b)  to  read  as 
follows: 

§  180.185     Dimethyl 
tetrachloroterephthalate;  tolerances  for 

residues. 

■  *  *  * 

(b)  Tolerances  with  regional 
registration,  as  defined  in  §  180. l(n),  are 
established  for  the  combined  residues  of 
dimethyl  tetrachloroterephthalate  and 
its  metabolites,  calculated  as  dimethyl 
tetrachloroterephthalate,  in  or  on  the 
following  raw  agricultural  commodities: 


Commodities 


Parts  pet 
million 


Radish,  roots.. 
Radish,  tops... 


20 
15.0 


7.  Section  180.199  is  amended  by 
removing  the  entries  for  "Asparagus  . . . 
300",  "Lettuce  . .  .  300",  and  "Onions 
(dry  bulb)  ,  .  .  300"  from,  the  list  of 
commodities,  designating  the  existing 
introductory  paragraph  and  list  of 
commodities  as  paragraph  (a),  and 
adding  paragraph  (b)  to  read  as  follows: 


§  180.199    Inorganic  bromides  resulting 
from  soil  treatment  wltti  combinations  of 
chioropicrtn,  methyl  bromide,  and 
propargyl  bromide;  tolerances  for  residues, 

•         *         •         •  • 

(b)  Tolerances  with  regional 
registration,  as  defmed  in  §  180.1  [n),  are 
established  for  residues  of  inorganic 
bromides  (calculated  as  Br)  in  or  on  the 
following  raw  agricultural  commodities 
grown  in  soil  fumigated  with 
combinations  of  chloropicrin,  methyl 
bromide,  and  propargyl  bromide; 


Commodities 


Asparagus 

Lettuce       

Onions  (dry  txilb).. 


Parts  per 
milioo 


300 
300 
300 


8.  Section  180.204  is  amended  by 
removing  the  entry  for  "Cherries  ...  2" 
from  the  list  of  commodities,  designating 
the  existing  introductory  paragraph  and 
list  of  commodities  as  paragraph  (a), 
and  adding  paragraph  (b)  to  read  as 

follows: 

§  180.204     DImetnoate  including  Its  oxygen 
analog;  tolerances  for  residues. 

(b)  Tolerances  with  regional 
registration,  as  defined  in  §  180, l(n),  are 
established  for  total  residues  of 
dimethoate  including  its  oxygen  analog 
in  or  on  the  following  raw  agricultural 
commodities; 


Commodities 

Parts  per 
mMon 

Cherries 

2 

9.  Section  180.253  is  amended  by 

removing  the  entry  "Pears  ...  4"  from 
the  list  of  commodities,  designating  the 
existing  introductory  paragraph  and  list 
of  commodities  as  paragraph  (a),  and 
adding  paragraph  (b)  to  read  as  follows: 


§  180  253 
residues. 


Methomyl;  tolerances  for 


(b)  Tolerances  with  regional 
registration,  as  defined  in  §  180. l(n),  are 
established  for  residues  of  methomyl  in 
or  on  the  following  raw  agricultural 
commodities: 


Commodities 


Pears 


Parts  per 
motion 


10.  Section  180.258  is  amended  by 
removing  the  entry  for  "Cassava, 
roots  .  .  .  0.1"  from  the  list  of 
commodities,  designating  the  existing 
introductory  paragraph  and  list  of 


commodities  as  paragraph  (a),  and 
adding  paragraph  (b)  to  read  as  follows: 

§  180.258    Ametryn;  tolerances  for 
residues. 

*        •        ft        •        • 

{b1  Tolerances  w.th  regional 
registration,  as  defmed  in  §180.1(nJ.  are 
established  for  the  residues  of  ametryn 
in  or  on  the  following  raw  agricultural 
commodities: 


Commodities 

Parts  per 
irallion 

Cassava,  root ™ .: 

01 

11.  Section  180.259  is  amended  by 
removing  the  entry  for  "Com.  fresh 
(including  sweet  k*CWHR)  .  .  .  0.1". 
designating  the  existing  introductory 
paragraph  and  list  of  commodities  as 
paragraph  (a),  and  adding  paragraph  (b) 
to  read  as  follows: 


§  180.259 
residues. 


Propargite;  tolerances  for 


(b)  Tolerances  with  regional 
registration,  as  defined  in  |  180. l[n).  are 
established  for  residues  of  propargite  in 
or  on  the  following  raw  agricultural 
commodities: 


Commodities 


Pans  per 


Com.  fresh  (mctodmo  somet  K  +  CWHR) 


01 


12.  Section  180.262  is  amended  by 
removing  the  entr>'  for  "Okra  .  .  .  0.02" 
from  the  list  of  commodities,  designating 
the  existing  introductory  paragraph  and 
list  of  commodities  as  paragraph  (a), 
and  adding  paragraph  (b)  to  read  as 
follows: 


5  180.262 
residues. 


Ethoprop;  tolerances  for 


(b)  Tolerances  with  regional 
registration,  as  defined  in  §  180. l(n),  are 
established  for  residues  of  ethoprop  in 
or  on  the  following  raw  agricultural 
commodities: 


Commodities 


Okra.. 


Pacts  per 
mMion 


oxe 


13.  Section  180.275  is  amended  by 
removing  the  entry  for  "Mint 
hay  ...  2"  from  the  list  of 
commodities,  designating  the  existing 
introductory  paragraph  and  list  of 
commodities  as  paragraph  (a),  and 
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adding  paragraph  [b]  to  ro.id  as  follows: 

§  180.275     Chlorothalonil;  toterances  for 
residues. 


(b|  Tolerances  with  regional 
rogistration,  as  defined  in  1 180. l(n),  are 
established  for  the  combined  residues  of 
chlorothalonil  and  its  metabolite  in  or 
on  the  following  raw  agricultural 
commodities: 


CofTwnodtUes 


Mini  hay 


Parts  per 

miHion 


14.  Section  180.294  is  amended  by 
removing  the  entry  for  "Turnip 
greens      .  .  6.0"  from  the  list  of 
commodities,  designating  the  existing 
introductory  paragraph  and  list  of 
commodities  as  paragraph  (a),  and 
adding  paragraph  (b)  to  read  as  follows: 


§  180.294 
residues. 


Benomyl;  tolerances  for 


(b)  Tolerances  with  regional 
registration,  as  defined  in  §  180  l(n).  are 
estal)lished  for  residues  of  benomyl  and 
Its  metabolites  (calculated  as  benomyl) 
in  or  on  the  following  raw  agricultural 
commodities: 


Commodities 


i     Parts  pef 
I       milUon 


Turnip  greens.. 


60 


15.  Section  180.315  is  amended  by 
removing  the  entry  for  "Celery  ...  1" 
from  the  list  of  commodities,  designating 
the  existing  introductory  paragraph  and 
list  of  commodities  as  paragraph  (a), 
and  adding  paragraph  (b)  to  read  as 
follows: 


§  180.315 
residues. 


Methamidophos;  tolerances  for 


(b)  Tolerances  with  regional 
registration,  as  defined  in  §  180.1  (n),  are 
established  for  residues  of 
methamidophos  in  or  on  the  following 
raw  agricultural  commodities: 


Commodities 


Parts  per 
mttlKMl 


Celery 


16.  Section  180.330  is  amended  by 
removing  the  entry  for 
"Apricots  .  .  .  0.5"  from  the  list  of 
com.modities.  designating  the  existing 
introductory  paragr.iph  and  list  of 
commodities  as  paragraph  (a),  and 
adding  paragraph  (b)  to  read  as  follows: 


§  180.330     S-l2-<Ethytsultinyl)ethyltO.O- 
dimettiyl  phosphorothioate:  foterances  for 

residues 

*         *         *         •         • 

(b)  Tolerances  with  regional 
registration,  as  defined  in  §  180.1(n),  are 
established  for  residues  of  S-[2-(ethyI- 
sulfinyl)ethyll  O.O-dimethyl 
phosphorothioate  and  its  cholinesferase- 
inhibiting  metabolites  in  or  on  the 
following  raw  agricultural  commodities: 


Commodities 


Apricols 


Parts  per 
million 


05 


17.  Section  180.342  is  amended  by 
removing  the  entries  for 
"Asparagus  .  .  .  5.0"  and 
"Grapes  .  .  .  0.5".  from  the  list  of 
commodities,  designating  the  existing 
introductory  panegraph  and  list  of 
commodities  as  paragraph  (a),  and 
adding  paragraph  (b)  to  read  as  follows: 


§  180.342 
residues. 


Chlorpyrlfos;  tolerances  for 


(b)  Tolerances  with  regional 
registration,  as  defined  in  §  180.1(n),  are 
established  for  the  combined  residues  of 
chlorpyrifos  and  its  metabolite  in  or  on 
the  following  raw  agricultural 
commodities: 


Corrxnodities 

Parts  per 
mfflion 

Asparagus     _ _ 

Grapes - 

50 
05 

18.  Section  180.349  is  amended  by 
removing  the  entry  for 
"Asparagus  .  .  .  0.02"  from  paragraph 
(a),  and  adding  paragraph  (c)  to  read  as 

follows: 

§  180.349     Ethyl  3-fnethyl-4- 
(methylthlo)ph«nyt  (1-methylethyfl 
ptiosptioramidate;  tolerances  tor  residues. 
*  ■  •  .  . 

(c)  Tolerances  with  regional 
registration,  as  defined  in  §  180.1(n),  are 
established  for  the  combined  residues  of 
ethyl  3-inethyl-4-(methylthio)phenyl  (1- 
methylethyl)  phosphcramidate  and  its 
cholinesterase-inhibiting  metabolites 
ethyl  3-methyI-4-{methylsulfinyl)phenyl 
(1-methylethyI)  phosphoramidate  and 
ethyl  3-niethyl-4-(methylsu!fonyl)phenyl 
(1-methylethyl)  phosphoramidate  in  or 
on  the  following  raw  agricultural 
commodities: 


Commodities 


Asparagus 


Parts  per 
million 


0.02 


19.  Section  180.350  is  amended  by 
removing  the  entry  for 
"Strawberries  .  .  .  0.2"  from  the  list  of 
commodities,  designating  the  existing 
introductory  paragraph  and  list  of 
commodities  as  paragraph  (a),  and 
adding  paragraph  (b)  to  read  as  follows: 


§  180.350 
residues 


Nitrapyrin;  tolerances  for 


(b)  Tolerances  with  regional 
registration,  as  defined  in  §  180. l(n),  are 
established  for  the  combined  residues  of 
nitrapyrin  and  its  metabolite  in  or  on  the 
following  raw  agricultural  commodities: 


Commodities 


Parts  per 
million 


Strewbemes 


02 


20.  Section  180.377  is  amended  by 
removing  the  entry  for  "Grass, 
pasture  .  .  .  1.0"  from  the  list  of 
commodities,  designating  the  existing 
introductory  paragraph  and  list  of 
commodities  as  paragraph  (a),  and 
adding  paragraph  fb)  to  read  as  follows: 


§  180.377 
residues. 


Otftubenzuron;  tolerances  for 


(b)  Tolerances  with  regional 
registration.  »s  defined  in  §  180  i(n),  are 
established  for  residues  of 
diflubenzuron  in  or  on  the  following  raw 
agricultural  commodities: 


Commodities 


Psfis  per 

million 


Grass  pasture 


4..^_._.„. 


1.0 
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BILLING  CODE  6S«0-«e-M 


40  CFR  Part  180 

[OPP-300167A;  FRL-3255-8] 

Definition  and  Interpretation 
Regarding  Peaches 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  40  CP'R 
180.1(h)  by  adding  and  defining  the  crop 
term  "peaches"  to  include  both  peaches 
and  nectarines.  This  rule,  which  clarifies 
and  updates  the  current  definition  of 
"peaches,"  was  requested  by  the 
Interregional  Research  Project  No.  4(IR- 
4). 

EFFECTIVE  DATE:  Effective  on  September 
2,  1987. 


UM  I 
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ADDRESS:  Written  objections,  identified 
l)y  the  document  control  number  [OPP- 
.lOflUrA),  m;iy  be  submitted  to:  Hearing 
Clerk  (A-no|.  Environmental  Protection 
Agency.  401  M  Street.  SW..  Washington. 
DC  2(>}60. 
FOR  FURTHER  INFORMATION  CONTACT: 

By  mdi!.  Donald  R.  Stubbs.  Emergency 
Response  and  Minor  Use  Section  (TS- 
767C).  Registration  Division, 
Environmental  Protection  Agency.  401  M 
Street.  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  71 6B.  CM  =2.  1921  Jefferson  Davis 
Highway.  Arlington,  VA  22202.  (703)- 
557-1806. 
SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  proposed  rule  published  in  the 
Federal  Register  of  )une  24.  1987  (52  PR 
23694).  which  announced  that  the 
Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  .'Agricultural  Experiment 
Station.  P.O.  Box  231.  Rutgers 
University.  New  Brunswick,  NJ  08903. 
had  submitted  a  request  to  EP.A  on 
behalf  of  Dr,  Robert  H.  Kupelian, 
National  Director.  IR^  Project,  and  the 
IR— 4  Technical  Committee. 

The  petitioner  requested  that  the 
Administrator,  pursuant  to  section 
408(e|  of  the  Federal  Food.  Drug,  and 
Cosmestic  Act.  propose  that  40  CFR 
180.1(h)  be  amended  by  adding  the 
general  category  "peaches"  to  column  A 
and  by  adding  the  corresponding  raw 
agricultural  commodities  "peaches, 
nectarines"  to  column  B. 

IR— 4  requested  this  amendment  in 
order  to  clarify  and  update  the 
relationship  between  the  general 
category  definition  of  "peaches"  in 
column  A  and  the  specific  raw 
agricultural  commodities  listed  in 
column  B. 

Comments  were  received  in  response 
to  the  proposed  rule.making.  The 
Livingston  Farmers  Association  of 
Livingston.  California  and  the  National 
Food  Processors  Association  (NFPA) 
submitted  comments  In  support  of  the 
proposed  amendment.  NFP.'\  agreed 
with  the  conclusion  of  EPA  and  IR^ 
that  "in  no  case  would  applications  of 
pesticides  to  nectarines  be  expected  to 
result  in  higher  residues  than  those 
already  established  for  peaches."  No 
adverse  comments  or  requests  for 
referral  to  an  advisory  committee  were 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  in  the  request  and 
all  other  relevant  material  have  been 
evaluated  and  discussed  in  the  proposed 
rule.  Based  on  the  data  and  information 
considered,  the  Agency  concludes  that 
the  amendment  will  protect  the  public 
health.  Therefore,  the  amendment  is 
established  as  set  forth  below. 


Any  person  adversely  affected  by  this 
regulation  may.  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  Such  objection  should 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections.  A  hearing  will  be 
granted  if  the  objection  are  supported  by 
grounds  legally  sufficient  to  justify  the 
relief  sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  9&- 
354.  94  Stat.  1164.  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  Mav  4  1981  (46 
FR  24950). 
(Sec.  40e(d),  68  Stat.  512  (21  U.S.C.  346ii(d))) 

List  of  Subjects  in  40  CFR  Part  180 

Administratu  e  practice  and 
procedure,  .'Agricultural  commodities, 
Pesticides  and  pests.  Reporting  and 
Recordkeeping  requirements. 

Dated:  August  21.  1987 
Susan  H.  Wayland. 
Acting  Director.  Office  af  Pasticide  Programs. 

Therefore.  Part  180  is  amended  as 
follows; 

PART  180— [AMENDED] 

1.  'Ihe  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  348a. 

§180.1     I  Amended] 

2.  Section  180.1  is  amended  by 
alphabetically  inserting  "peaches"  in 
column  A  and  adding  the  specific  raw 
agricultural  commodities  "peaches, 
nectarines"  in  the  corresponding  column 
B.  to  read  as  follows: 

§  180.342     Definitions  and  interpretations. 

*         «         *         «         * 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Public  Land  Order  6657 

ICO-940-07-4220-10;  C-0124534  1 

Withdrawal  of  Public  Lands  and 
Reserved  Minerals  for  Protection  of 
Fort  Carson-Pinon  Canyon  Militate 
Reservation,  CO;  Correction 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  w  ill  correct  an 
error  in  the  Federal  Register  citation  in 
Public  Land  Order  No  6649  effective 
June  23,  1987. 

EFFECTIVE  DATE:  Septe:;iber  2.  198" 
FOR  FURTHER  INFORMATION  CONTACT: 

Dons  E,  Chelius.  Bl.M  Colorado  State 
Office.  2850  Youngfield  Street, 
Lakewood.  Colorado  80215,  303-236- 
1"6B. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  Section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  19"6.  90  Stat.  2"51. 
43  L'S.C.  1~14,  It  is  ordered  as  follows: 

The  Federal  Register  citation  in  Public 
I^iid  Order  No.  6649  signed  June  15, 
1987,  published  June  23^  1987.  52  P'R 

23548.  23549  (FR  Doc.  87-14254),  on  page 

23549.  first  column,  third  and  fourth 
lines  from  the  bottom  of  paragraph  2. 
which  reads  "at  pages  28343  and  28344" 
is  hereby  corrected  to  read  "at  pages 
38343  and  38344  " 

J.  Steven  Griles. 

Assistant  Secretary  of  the  Interior. 

Dated:  August  24.  1987 

(FR  Doc  8~-20103  Filed  9-1-87;  8;45  am| 

BtLLIWG  COO£  431&-JB-II 


Peacfies 


Peaches,  neclannes 


(FR  Doc  8--20130  Filed  9-1-87;  8:45  am  J 
BILLING  CODE  6&ea-so-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

45  CFR  Part  74 

Administration  of  Grants 

AGENCY:  Depart.^)ent  of  Health  and 
Human  Services  (HHS). 
ACTION:  Final  rule. 

summary:  This  amendment  to  45  CFR 
Part  "4  implements  for  HHS  a  change  to 
OMB  Circular  A-110.  A  longstanding 
rule  generally  requires  recipients  to 
remit  to  the  Federal  Government  any 
interest  they  earn  on  advances  of 
Federal  grant  funds.  The  change  to 
Circular  A-110  (1)  requires  recipients 
covered  by  the  Circular  to  deposit 
advances  of  Federal  funds  in  interest- 
bearing  accounts,  and  (2)  permits  them 
to  retain  Si 00  per  year  of  the  earned 
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interest  to  cover  administrative 
expenses. 

DATE:  This  rule  is  effective  October  2, 

1987. 

ASDRESS:  Joel  B.  Feinglass.  Director, 
nivision  of  Assistance  and  Cost  Policy, 
Department  of  Health  and  \  luman 
Services,  Room  513D,  200  Independence 
Avenue,  SW.,  Washington,  DC  20201. 
FOR  FURTHER  INFORMATION  CONTACT: 
Io»^l  B.  Feingliiss.  telephone  (2021  24.>- 
7565, 

SUPPLEMENTARY  INFORMATION:  On 

October  .30.  1985.  OMB  published  a 
notic  e  of  proposed  revision  to  OMB 
Circular  \o.  A-1 10  to  require  that 
recipients  covered  by  the  Circular 
deposit  advances  of  grant  funds  in 
interest  bearing  accounts  (50  FR  45183). 
That  OMB  proposal  would  not  affect  the 
longstanding  rule  that  generally  requires 
recipients  to  remit  to  the  Federal 
Government  any  interest  they  earn  on 
advances  of  Federal  funds. 

On  February  10,  1987,  OMB  published 
the  final  revision  in  the  Federal  Register 
(52  FR  4240).  That  final  version 
incorporated  the  provisions  of  the 
proposed  revision  and  also  allows 
recipients  to  retain  SlOO  per  year  of  the 
interest  for  administrative  e.xpenses. 

The  specified  sum  of  SlOO  is  an  overall 
ceiling  on  the  aggregate  amount  that  a 
single  grantee  may  retain  for  a  year. 
even  if  the  grantee  earns  interest  on 
advances  from  more  than  one  Federal 
source— such  as  Uvo  or  more  letters  of 
credit  from  the  same  or  different  Federal 
grantor  agencies. 

Where  a  grantee  earns  interest  on 
advances  from  two  or  more  Federal 
sources,  the  new  rule  does  not  require 
the  grantee  to  prorate  the  retainer 
among  its  various  Federal  funding 
sources.  Thus,  for  example,  if  a  grantee 
earns  S200  of  interest  on  HHS  cash 
advances,  and  S,300  on  cash  advances 
from  one  or  more  other  Federal 
agencies,  the  grantee  may  retain  its 
entire  SlOO  allowance  from  the  amount  it 
remits  to  HHS  or  likewise  choose  to 
deduct  it  from  the  S300  earned  from  cash 
advances  from  another  Federal  agency. 
No  Federal  purpose  would  be  served  by 
requiring  the  grantee  to  prorate  its 
retainer,  e.g..  two-fifths  to  HHS  and 
three-fifths  to  the  other  Federal  agency 
or  agencies.  This  is  because,  m  general, 
interest  earnings  received  from  grantees 
by  Federal  agencies  end  up  in  the  same 
place — the  general  treasury  of  the 
United  States — regardless  of  which 
agency  receives  and  deposits  tlu  money. 
Federal  agencies  are  not  permitted  to 
credit  these  amounts  to  their 
appropriation  accounts. 

With  respect  to  State  universities, 
OMB  pointed  out  in  their  final  revision 


cited  above  that  section  203  of  the 
Intergovernmental  Cooperation  Act  of 
19G8  (recodified  on  September  13, 1982 
as  31  U.S.G.  6503)  exempts  States  and 
their  instrumentalities  from 
accountability  for  interest  earned  on 
grant-in-aid  funds.  OMB  then  stated 
that,  as  a  consequence,  universities  that 
are  instrumentalities  of  a  State  would 
not  be  subject  to  the  revision. 

However,  in  HHS  most  of  the  funds 
awarded  to  State  universities  are  for 
research  grants.  Since  the 
Intergovernmental  Cooperation  Act's 
exemption  from  accountability  for 
interest  does  not  apply  to  the  type  of 
research  grants  awarded  by  HHS  (nor  to 
grants  without  a  cost-sharing  or 
matching  requirement)  (31  U.S.C.  6501 
(4)(C)),  most  of  the  grants  awarded  to 
State  universities  by  HHS  will  be 
subject  to  the  revision. 

Executive  Order  12291 

The  Department  has  determined  that 
this  rule  is  not  a  major  rule  under 
Executive  Order  12291.  Therefore  a 
regulatory  impact  analysis  is  not 
required. 

Paperwork  Reduction  Act 

This  amendment  imposes  no 
additional  reporting/recordkeeping 
requirements  requiring  clearance  by 
OMB. 

Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this  rule  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Grantees'  recordkeeping  systems  have 
the  capacity  to  account  for  interest 
income,  and  the  revision  provides 
reasonable  compensation  for  doing  so. 
Therefore  no  significant  impact  is 
involved  and  a  regulatory  flexibility 
analysis  is  not  required  by  5  U.S.C.  603, 

Waiver  of  Proposed  Rule  Making 
Procedures 

This  amendment  to  HHS'  regulations 
merely  incorporates  changes  to 
Government-wide  policy  established  by 
OMB  after  obtaining  public 
participation.  Therefore  HHS  finds  that 
proposed  rule  making  procedures  are 
unnecessary. 

List  of  Subjects  in  45  CFR  Part  74 

Accounting,  Administrative  practice 
and  procedures.  Grant  programs — 
health,  Grant  programs — social 
programs.  Grant  administration. 

Dated:  July  31,1987. 
Otis  R.  Bowen 
Secretary  of  Health  and  Human  Services. 

Accordiiigly,  45  CFR  Part  74  is 
amended  ay  follows: 


PART  74— [AMENDED] 

1.  The  authority  citation  for  Part  74 
continues  to  read: 

Authority:  5  U.3.C.  301:  sec.  74.62(a)  and 
Appendix  J  also  issued  under  sec.  7505  Pub. 
L.  98-502,  98  Stat.  2333  (31  U.S.C.  7505). 

2.  Section  74.92  is  amended  by 
designating  the  current  text  as 
paragraph  (a),  and  by  adding  a  new 
paragraph  (b)  as  follows: 

§  74.92    Basic  standard. 

*  *  '  *  > 

(b)  Except  as  provided  in  §  74.47(b), 
public  and  private  nonprofit  institutions 
of  higher  education,  public  and  private 
nonprofit  hospitals,  and  other  private 
nonprofit  grantees  shall  maintain 
advances  of  Federal  funds  in  interest 
bearing  accounts.  Interest  earned  on 
Federal  advances  deposited  in  such 
accounts  shall  be  remitted  promptly,  but 
at  least  quarterly,  to  the  Federal 
agencies  that  provided  the  funds. 
Interest  amounts  up  to  SlOO  per  recipient 
fiscal  year  may  be  retained  by  the 
recipient  for  administrative  expense. 
(The  $100  pertains  to  the  total  interest 
earned  on  all  Federal  advances.) 

[FR  Doc.  87-20197  Filed  9-1-87;  8:45  am) 

BILLING  CODE  4150-04-M 


UM  i 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  87-105;  RM-57201 

Radio  Broadcasting  Services;  Grants, 
New  Mexico 

agency:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

summary:  This  document,  at  the  request 
of  Kapdin  Communications,  Inc., 
licensee  of  Station  KLLT  (FM).  Grants. 
New  Mexico,  substitutes  Class  C 
Channel  279  for  Channel  237A  at  Grants 
and  modifies  its  license  to  specify  the 
higher  powered  channel.  At  the  request 
of  Jeremy  Lansman  and  Davis 
Broadcasting  Co..  Inc.,  this  document 
also  allocates  Class  C  Channel  288  to 
Grants.  These  allotments  could  provide 
Grants  with  its  second  and  third  wide 
coverage  area  FM  services.  Channel 
279C  can  be  allocated  to  Grants  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  without  the  imposition  of  a 
site  restriction.  The  allocation  of 
Channel  288  requires  a  .=  ite  restriction  of 
14.8  kilometers  (9.2  miles)  southeast  to 
avoid  a  short-spacing  to  unoccupied  and 
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unapplied  for  Channel  291C2  at  Gallup. 
New  Mexico.  With  this  action,  this 
proceeding  is  terminated. 
DATES:  Effective  October  13.  1987.  The 
window  period  for  filing  applications  for 
Channel  288  will  open  on  October  14. 
1987,  and  close  on  November  13.  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  18  a 

summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-105. 
adopted  August  5, 1967.  and  released 
August  26, 1987.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
husmess  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
Intt'rnational  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW..  Suite 
140.  Washington,  DC  20037, 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority  47  U.S.C,  154.  3C3 

§73  202    [Amended] 

2.  Section  73.202(b),  the  FM  Table  of 
Allotm.ents  for  Grants.  New  Mexico,  is 
amended  by  removing  Channel  237A 
and  adding  Channels  279C  and  288C. 
Federal  Communications  Commission. 
Mark  N,  Lipp, 

Chief,  Allocations  Bmnch.  Policy  and  Rules 

Dnision,  Mass  Media  Bureau. 

|FR  Doc.  87-201-1  Filed  &-1-87;  8:45  amj 

BILLING  CODE  6712-01-11 


47  CFR  Part  73 

i  MM  Docket  No.  87-31;  RM-5542) 

Radio  Broadcasting  Services;  Lisbon, 

ND 

ACENCY:  Federal  Communications 

C. in. mission, 

actson:  Final  rule. 


SUMMARY:  This  document,  at  the  request 

of  Sheyenne  Valley  Broadcasting,  Inc., 
substitutes  Channel  291 C2  for  Channel 
29?J\.  at  Lisbon,  North  Dakota,  and 
m.odifies  its  permit  for  Station  KQLX-FM 
to  specify  operation  on  the  higher 
powered  channel.  Channel  291 C2  can  be 
allocated  to  Lisbon  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  and  used  at 


Station  KQLX-FM's  present  site.  With 

this  action,  this  proceeding  is 

torrr.inated. 

EFFECTIVE  DATE:  October  13,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K,  Shapiro.  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  .No.  87-31. 
adopted  August  5. 1987,  and  released 
August  26,  1987.  The  fuil  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors, 
International  Transcription  Service, 
(202]  B57-38U0,  2100  M  Street  NW,.  Suite 
140,  Washington,  DC  20037, 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows; 

Authority;  47  U.S  C.  154,  303. 

§73.202     [Amended! 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  for  Lisbon.  North  Dakota,  is 
amended  by  removing  Channel  292A 
and  adding  Channel  291C2, 

Mark  N.  IJpp, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
[FR  Doc  87-20172  Filed  9-1-87;  8:45  am) 
BILLING  CODE  C/IJ-OI-M 


47  CFR  Part  73 

(MM  Docket  No.  86-476:  RM-5567;  RM- 

576S1 

Radio  Broadcasting  Services: 
Greenwood  and  Abbeville,  SC 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  This  document,  at  the  request 

of  United  Community  Enterprises, 
allocates  Channel  278A  to  Greenwood, 
SC,  as  the  community's  second  local  FM 
service.  Channel  278A  can  be  allocated 
to  Greenwood  in  compliance  with  the 
Commission's  minim.um  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction.  At  the 
request  of  Abbeville  Broadcasting  Co., 
this  document  also  allocates  Channel 
225A  to  Abbeville.  SC,  as  the 
community's  first  local  FM  service. 
Channel  225A  can  be  allocated  to 


Abbeville  in  compliance  with  the 
Commissions  minimum  distance 
separation  requirements  with  a  site 
restriction  of  5  kilomete.^s  |3.1  miles) 
east  to  avoid  a  short-spacing  to  Station 
WKSX,  Channel  224A.  ]ohnston.  SC 
With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  October  8.  1987  The 
window  period  for  filing  applications 
will  open  on  Octofc>er  9.  1967.  and  close 
on  .November  9.  198". 

FOR  FURTHER  INFORMATION  COWTACT: 

Leslie  K,  Shap'ro,  Mass  Media  Bureau, 
(202)  634-6530, 

SUPPLEMENTARY  INFORMATION:  This  IS  a 

summarv  of  the  Commission's  Report 
and  Order,  NTM  Docket  No.  86-476, 
adopted  July  28.  198".  and  released 
August  25,  198".  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW,. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Ccmm.ission's  copy  contractors. 
International  Transcription  Service, 
(2021  857-3800.  2100  M  Street  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— (AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C,  154,  303. 
§73.202    [Amended) 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  for  Soutli  Carolina  is 
amended  by  adding  Abbeville.  Channel 
225A.  and  adding  Channel  278A  to  the 
Greenwood  entry. 

Mark  N.  Lipp, 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  87-20173  Filed  9-1S7:  8:45  am] 

BILLING  CODE  6712-01-M 


47  CFR  Part  73 

(MM  Docket  No,  87-20;  RM-55441 

Radio  Broadcasting  Services; 
Caldwell,  TX 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
236A  to  Caldwell.  Texas,  as  that 
community's  first  FM  service,  at  the 
request  of  BCB  Communications.  With 
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this  dction.  this  proceeding  is 

terminated. 

dates:  Effective  October  13.  1987.  The 

window  period  for  filing  applications 

will  open  on  October  14,  1987.  and  close 

on  November  13,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Rawlings.  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-20, 
adopted  August  5,  1987,  and  released 
August  26,  1987.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW., 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW.,  Suite 
140.  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART73— [AMENDEDl 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

.Authority:  4~  U  S  C  1.54,  3(13 

§73.202    (Amended) 

2.  Section  73.202(b],  the  Table  of  FM 
Allotments,  in  the  entry  for  Caldwell. 
Texas,  Channel  236.A  is  added. 

Mark  N.  Lipp. 

Chiff.  Allocations  Branch.  Mass  Media 

Burfoti. 

|FR  Doc.  87-20174  Filed  9-1-87;  8:45  am] 
BILLING  CODE  6712-01-U 


47  CFR  Part  73 

(MM  Docket  No.  87-32;  RM-55821 

Television  Broadcasting  Services; 
Aguada,  PR 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document,  at  the  request 
of  Evelyn  Dueno.  allocates  UHF  TV 
Channel  50  to  Aguada,  Puerto  Rico,  as 
the  community's  first  local  TV  service. 
Channel  50  can  be  allocated  to  Aguada 
in  compliance  with  the  Commission's 
minimum  distance  separation 
requirements  without  the  imposition  of  a 
site  restriction.  With  this  action,  this 
proceeding  is  terminated. 
EFFECTIVE  date:  October  13.  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro.  Mass  Media  Bureau. 
(202)  634-6530. 


SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-32. 
adopted  August  5.  1987.  and  released 
August  26. 1987.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW., 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors, 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 

PART  73— I  AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Auttiorily:  47  U.S.C.  154.  303. 

§73.606    [Amended] 

2.  Section  73.606(b),  the  Table  of  TV 
Allotments  for  Puerto  Rico  is  amended 
by  adding  Aguada,  Channel  50. 

Mark  N.  Upp, 

Chief.  .Allocations  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

(PR  Doc.  87-20175  Filed  9-1-87;  8:45  am] 

BIUINC  CODE  6712-01-M 


47  CFR  Part  73 

IMM  Docket  No.  86-505;  RM-5533J 

Radio  Broadcasting  Services;  Fort 
Walton  Beach,  FL 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  This  document  substitutes 
Channel  258C2  for  Channel  257A  at  Fort 
Walton  Beach,  Florida,  and  modifies  the 
Class  A  license  for  Station  WFTW-FM 
to  specify  Channel  258C2,  at  the  request 
of  the  licensee,  Vacationland 
Broadcasting  Company.  Inc.  With  this 
action,  this  proceeding  is  terminated. 
EFFECTIVE  DATE:  October  13.  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Montrose  H.  Tyree.  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  86-505, 
adopted  August  4.  1987.  and  released 
August  28.  1987.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street,  NW, 
W'ashington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 


from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Street.  NW.  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDEDl 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  US  C.  154.  303. 

§73.202    (Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  is  amended  for  Fort  Walton 
Beach,  Florida,  by  adding  Channel 
258C2  and  deleting  Channel  257A. 

Federal  Communications  Commission. 

Mark  N.  Lipp, 

Chief,  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

[FR  Doc.  87-20166  Filed  9-1-87;  8:45  am) 

BILLING  CODE  6712-01-M 


47  CFR  Part  73 

IMM  Docket  No.  86-145;  RM-5121i 

Radio  Broadcasting  Services; 
Webster,  MA 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document  allocates  FM 
Channel  255A  to  Webster. 
Massachusetts  in  response  to  a  petition 
filed  by  Okum  Broadcasting.  Inc.,  as  that 
community's  first  FM  broadcast  service. 
There  is  a  site  restriction  7.9  kilometers 
(4.9  miles)  west  of  the  community.  A 
counterproposal  was  filed  by  Helical 
Systems  Company  proposing  the 
allotment  of  FM  Channel  255A  to 
Thompson,  Connecticut,  instead  of 
Webster,  Massachusetts.  On  March  10. 
1987.  Helical  Systems  Co.  filed  a  notice 
of  withdrawal  of  its  counterproposal. 
With  this  action,  this  proceeding  is 
terminated. 

date:  Effective  October  13,  1987;  The 
window  period  for  filing  applications 
will  open  on  October  14,  1987,  and  close 
on  November  13.  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  Thls  is  a 

summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  86-145, 
adopted  August  4,  1987,  and  released 
August  26, 1987.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copymg  during  normal 


UM  I 
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business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street,  N"VV, 
Vv'ashington,  DC.  The  complete  te.xt  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors, 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Street.  NVV.  Suite 
140,  Washington.  DC  20037, 

List  of  Subjects  in  47  CFR  Pari  73 

Radio  broadcasting, 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  I'  S,C.  154  303, 

§73.202    [Amended] 

2.  In  §  73.202(b),  the  Table  of  FM 
Allotments  is  amended  under 
Massachusetts,  by  adding  Channel  255A 
to  Webster. 

Federal  Communications  Commission. 
Mark  N.  Lipp, 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

jFR  Doc.  87-20168  Filed  9-1-87;  8:45  am] 

BILLING  CODE  6712-Ol-M 


47  CFR  Part  73 

[MM  Docket  No.  86-372;  RM-5348J 

Radio  Broadcasting  Services;  Winona, 
MN 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allocates 
Channel  268A  to  Winona,  Minnesota,  as 
that  community's  second  FM  broadcast 
service,  in  response  to  a  petition  filed  by 
L.F.  Baechler.  There  is  a  site  restriction 
8.0  kilometers  east  of  Winona.  In 
addition  the  allotment  of  Channel  268.A 
is  conditioned  on  the  grant  of  a  pending 
application  for  Station  KDWB,  Channel 
267,  Richfield,  Minnesota  (BPH 
850709IK].  Therefore,  the  filing  window 
dates  for  Channel  268A  at  Winona, 
Minnesota,  will  be  announced  at  a 
future  date  to  follow  the  licensing  of 
Station  KDWB.  accordingly.  With  this 
action,  this  proceeding  is  terminated. 
EFFECTIVE  DATE:  October  13,  1987. 
FOR  FURTHER  INFORMATION  CONTACT 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-fi530. 

SUPPLEMENTARY  INFORMATtON:  This  IS  a 

summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  86-372, 
adopted  August  5,  1987,  and  released 
August  26, 1987.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 


business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  .M  Street.  NW. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800.  21(X)  M  Street,  NW.  Suite 
140.  Washington,  DC  20037, 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcast-ng. 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§  73.203    [Amended] 

2-  In  §  73,2n2(b),  the  Table  of  FM 
.Allotments  is  amended  under 
.Minnesota,  by  adding  Channel  268A  at 
Winona. 

Federal  Communications  Commission. 

Mark  N.  Lipp, 

Chief.  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 

[FR  Doc.  87-20169  Filed  9-1-87;  8:45  am] 

BILLING  CODE  6712-01-M 


47  CFR  Part  73 

IMM  Docket  No.  86-146;  RM-49581 

Radio  Broadcasting  Services;  Palmyra, 
MO  and  Pittsfield,  IL 

AGENCY:  Federal  Communications 

Commission. 
action:  Final  rule. 

summary:  This  document  allocates  FM 

Channel  250C2  to  Palm.yra.  .Missouri, 
and  modifies  the  license  of  Station  KIDS 
to  specify  operation  on  Channel  250C2 
instead  of  Channel  252.A.  and  allocates 
FM  Channel  248B1  to  Pittsfield.  Illinois, 
and  modifies  the  license  of  FM  Station 
WBB.A(FM)  to  specify  Channel  248B1  in 
place  of  Channel  249.A.  This  action  is 
taken  in  response  to  a  petition  filed  by 
Palmyra  Broadcasting  Company. 
licensee  of  Station  KIDS.  Supporting 
comments  were  filed  by  Palmvra 
Broadcasting  Company  and  by  Pike 
Broadcasting  Company,  licensee  of 
Station  WBB.A..  With  this  action,  this 
proceeding  is  terminated. 
EFFECTIVE  DATE:  October  13.  1987 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bu-'eau.  (202)  634-6530, 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  86-146. 
adopted  August  5,  1987,  and  released 
August  26,  198".  The  full  text  of  this 
Commission  decision  is  available  for 


inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  {Room  2301,  1919  M  Street,  NW. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street.  NW.  Suite 
140,  Washington.  DC  20037. 

List  of  Subjects  in  i~  CFR  Part  "3 

Radio  broadcasting. 
PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  4"  V  S  C  154,  303. 

§73.202     1  Amended) 

2.  In  §  73.202(b).  the  Table  of  FM 
Allotments,  is  amended  under  Missouri, 
by  deleting  Channel  252a  and  adding 
Channel  250C2  at  Palmyra.  The  entry  for 
Pittsfield,  Illinois  is  amended  to  delete 
FM  Channel  249A  and  add  FM  Channel 
248B1. 

Federal  Communications  Commission. 

Mark  N.  Lipp. 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

(FR  Doc  87-20167  Filed  9-1-87;  8:45  am) 

BILLING  COOC  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  86-453;  RM-5585] 

Radio  Broadcasting  Services; 
Bennington,  NE 

AGENCY:  Federal  Communications 

Conimission. 
action:  Final  rule. 

SUMMARY:  At  the  request  of  John  Tynan, 

t'his  document  allocates  Channel  227A  to 
Bennington.  .Nebraska,  as  the 
community's  first  local  FM  service. 
Channel  227A  can  be  allocated  to 
Bennington  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirerrerts  without  a  site 
restriction.  With  this  action,  this 
proceeding  is  terminated, 
DATES:  Effective  October  8. 1987,  The 
■Aindow  period  for  filing  applications 
vvii!  open  on  October  9,  1987.  and  close 
on  November  9,  198", 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K,  Shapiro,  Mass  Media  Bureau. 
[202i  634-6,S30. 

SUPPLEMENTARY  INFORMATtON:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  86-453, 
adopted  July  29,  1987.  and  released 
August  25,  1987.  The  full  text  of  this 
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Commission  dfCKsion  is  availdble  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors, 
International  Transcription  Service, 
(202)  857-38(W,  2100  M  Street,  NW,  Suite 
140,  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— 1  AMENDED] 

1.  The  authority  citation  fur  Part  73 
continues  to  read  as  follows: 

Authority:  47  US  C  154.  303. 

§73.202     lAnnendedJ 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  for  Nebraska  is  amended  by 
adding  Bennington,  Channel  227A. 
Mark  N.  Lipp, 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

(FR  Do(.,  87-20170  Filed  9-1-67:  8:45  am) 

BILLING  CODE  6712-01-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  661 

i  Docket  No.  70845-7085] 

Ocean  Salmon  Fisheries  Off  the 
Coasts  of  Washington,  Oregon,  and 
California 

agency:  .National  Marine  Fisheries 
S.  r-.  :ce  (NMFS),  NOAA,  Commerce. 
action:  Notice  of  inseason  adjustments 
and  request  for  comments. 

SUMMARY:  NOAA  announces  the  (1) 
rescission  of  a  restriction  which  requires 
that  .mixed  loads  of  chinook  and  coho  or 
loads  of  coho-only  salmon  caught  in  the 
commercial  fishery  from  Cape  Falcon  to 
Cascade  Head,  Oregon,  be  delivered 
within  the  subarea;  (2)  establishment  of 
a  single  daily  possession  and  landing 
limit  from  Cape  Falcon  to  Cape  Blanco, 
Oregon:  and  (3)  establishment  of  a 
season  ending  date  for  commercial  all- 
species  seasons  from  Cape  Falcon  to 
Cape  Blanco.  Oregon.  The  Director, 
Northwest  Region.  NMFS.  has 
determined  in  consultation  with  the 
Chairman  of  the  Pacific  Fishery 
Management  Council  (Council),  and 
representatives  of  the  Washington 
Department  of  Fisheries,  Oregon 
Department  of  Fish  and  Wildlife 
(ODFW),  and  the  affected  commercial 


fisheries,  that  these  modifications  meet 
the  criteria  for  inseason  adjustments  to 
management  measures.  These 
modifications  are  intended  to  allow 
maximum  harvest  of  the  commercial 
coho  salmon  quota  established  for  the 
1987  season  south  of  Cape  Falcon, 
Oregon. 

EFFECTIVE  DATE:  These  inseason 
adjustments  to  commercial  management 
measures  in  the  exclusive  economic 
zone  (FEZ)  from  Cape  Falcon  to  Cape 
Blanco.  Oregon,  are  effective  at  0001 
hours.  Pacific  Daylight  Time  (PDT), 
August  29, 1987.  Comments  will  be 
received  until  September  14, 1987. 
addresses:  Comments  may  be  mailed 
to  RoUand  A.  Schmitten,  Director, 
Northwest  Region,  NMFS.  BIN  C15700, 
7600  Sand  Point  Way  NE.,  Seattle,  WA 
98115-0070.  Information  relevant  to  this 
notice  has  been  compiled  in  aggregate 
form  and  is  available  for  public  review 
during  business  hours  at  the  same 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roiland  A.  Schmitten  (Regional 
Director)  at  206-526-6150. 
SUPPLEMENTARY  INFORMATION:  The 
ocean  salmon  fisheries  are  managed 
under  a  framework  fishery  management 
plan  (50  CFR  Part  661).  An  amendment 
to  the  plan  (52  FR  4116,  February  10, 
1987)  authorizes  inseason  adjustments 
to  management  measures  if  the 
adjustments  are  consistent  with  fishery 
regimes  established  by  the  U.S.-Canada 
Pacific  Salmon  Commission,  ocean 
escapement  goals,  conservation  of  the 
salmon  resource,  any  adjudicated  Indian 
fishing  rights,  and  the  ocean  allocation 
scheme  in  the  framework  amendment.  In 
addition,  all  inseason  adjustments  must 
be  based  on  consideration  of  the 
following  factors:  predicted  sizes  of 
salmon  runs;  harvest  quotas  and 
hooking  mcM-tality  limits  for  the  area  and 
total  allowable  impact  limitations  if 
applicable;  amount  of  recreational, 
commercial  and  treaty  Indian  catch  for 
each  species  in  the  area  to  date;  amount 
of  recreational,  commercial,  and  treaty 
Indian  fishing  effort  in  the  area  to  date; 
estimated  average  daily  catch  per 
fisherman,  predicted  fishing  effort  for 
the  area  to  the  end  of  the  scheduled 
season;  and  other  factors  as  appropriate. 

Management  measures  for  1987  were 
effective  on  May  1, 1987  (52  FR  17264, 
May  6, 1987).  According  to  this 
preseason  notice,  commercial  fisheries 
south  of  Cape  Falcon,  Oregon,  are 
partitioned  into  six  subareas  and 
managed  not  to  exceed  an  overall  troll 
catch  quota  south  of  Cape  Falcon  of 
401,700  coho  salmon. 

Several  of  the  six  subareas  south  of 
Cape  Falcon  currently  are  closed  to 
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commercial  fishing  for  coho  salmon. 
Two  subareas  south  of  Point  Delgada. 
California,  were  closed  to  commercial 
fishing  for  coho  salmon  on  July  21,  1987, 
when  the  catch  quota  of  26,800  coho 
salmon  for  these  subareas  was  projected 
to  be  reached  (52  FR  27817,  July  24, 
1987).  The  subarea  from  Cape  Blanco, 
Oregon,  to  Point  Delgada,  California, 
was  closed  to  commercial  fishing  for  all 
salmon  on  ]une  25, 1987,  when  the 
commercial  fishing  quota  of  113.300 
chinook  salmon  was  projected  to  be 
reached  (52  FR  24297,  June  30,  1987). 

In  accordance  with  the  preseason 
regulations,  the  estimated  number  of 
coho  salmon  not  needed  to  complete 
recreational  seasons  south  of  Cape 
Falcon  (35.000  coho)  was  transferred  to 
the  commercial  fishery  on  August  22, 
1987  (52  FR  32135,  August  26,  1987) 
increasing  the  commercial  quota  for 
areas  south  of  Cape  Falcon  from  401,700 
to  436.700  coho  salmon. 

Based  on  the  best  available 
information,  commercial  landings  south 
of  Point  Delgada,  California,  totaled 
approximately  26,800  coho,  and 
commercial  landings  from  Cape  Falcon 
to  Point  Delgada  totaled  an  estimated 
334,300  coho  salmon  through  August  26, 
1987.  Thus,  nearly  75,600  coho  salmon 
remain  to  be  harvested  in  the 
commercial  coho  quota  south  of  Cape 
Falcon.  Recent  commercial  landings 
have  averaged  2,000-3,000  coho  salmon 
a  day. 

Three  subareas  in  the  area  from  Cape 
Falcon  to  Cape  Blanco,  Oregon, 
currently  are  open  to  commercial  fishing 
for  all  salmon  species  with  some 
restrictions.  From  Cape  Falcon  to 
Cascade  Head,  and  from  Cascade  Head 
to  Cape  Perpetua  (52  F'R  32135,  August 
26, 1987).  a  single  daily  possession  and 
landing  per  vessel  of  100  coho  salmon  is 
permitted  before  a  restriction  on  the 
number  of  coho  accompanying  the 
possession  and  landing  of  chinook  (a 
ratio  restriction)  is  applied.  From  Cape 
Perpetua  to  Cape  Blanco,  fishermen  are 
not  allowed  this  single  daily  possession 
and  landing  allowance  before  the  ratio 
restriction  is  applied.  Increasing  the 
single  daily  possession  and  landing  per 
vessel  in  all  subareas  to  200  coho 
salmon  would  increase  landings  of  coho 
salmon,  and  shorten  the  time  needed  to 
harvest  the  coho  quota.  Ratio 
restrictions  for  possessing  or  landing 
more  than  the  single  daily  possession 
and  landing  limit  will  remain  as  stated 
in  Table  1  of  the  preseason  notice  (52  FR 
17264). 

From  Cape  Falcon  to  Cascade  Head, 
and  from  Cascade  Head  to  Cape 
Perpetua,  mixed  loads  of  chinook  and 
coho  and  coho-qnly  loads  must  be 
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delivered  in  the  subarea  where  they 
were  caught.  This  delivery  requirement 
IS  not  in  effect  from  Cape  Perpetua  to 
Cape  Blanco,  because  there  is  no  single 
daily  possession  and  landing  allowance 
in  that  subarea.  Commercial  seasons  off 
Oregon  south  of  Cape  Blanco  and  north 
of  Cape  Falcon  are  now  closed.  The 
regulation  requiring  that  coho  caught 
between  Cape  Falcon  and  Cascade 
Head  be  landed  within  that  subarea  is 
no  longer  needed  as  the  area  of  catch 
can  easily  be  determined. 

Commercial  fisheries  for  coho  saimon 
south  of  Cape  Falcon  usually  close  by 
early  to  mid-August.  Continued  fishing 
into  late  September  and  early  October 
would  increase  impacts  on  Oregon 
coastal  natural  (OCN)  coho  salmon,  and 
may  prevent  the  ocean  escapement  goal 
of  200.000  OCN  coho  from  being  met. 

Therefore.  NOAA  issues  this  notice, 
after  cnn.^iiitTation  of  the  factors 
specified  for  inseason  adjustments,  to 
adjust  commercial  management 
measures  in  specified  areas  south  of 
Cape  Falcon,  Oregon,  effective  0001 
hours,  local  time.  August  29.  198".  as 
follows; 

1.  The  regulation  which  requires  that 
mixed  loads  of  chinook  and  coho  or 
loads  of  coho-only  salmon  caught  in  the 
commercial  fishery  from  Cape  Falcon  to 
Cascade  F^ead,  Oregon,  be  delivered 
within  the  subarea  is  rescinded. 

2.  A  single  daily  possession  and 
landing  limit  in  all  subareas  from  Cape 
Falcon  to  Cape  Blanco,  Oregon,  of  200 
coho  salmon  is  established,  (Ratio 
restrictions  on  possession  or  landing  of 


more  than  the  single  daily  possession 
and  landing  limit  remain  as  stuted  at  52 
FR  17264,  May  6,  1987,) 

3.  An  ending  date  for  commercial  all- 
species  seasons  in  all  subarea  from 
Cape  Falcon  to  Cape  Blanco,  Oregon,  of 
September  15,  1987  is  established. 

The  Regional  Director  consulted  with 
the  Chairman  of  the  Council  and 
representatives  of  ODFW  regarding 
these  inseason  adjustments  to 
commercial  management  measures  from 
Cape  Falcon  to  Cape  Blanco.  Oregon, 
An  ODFW'  representative  confirmed 
that  Oregon  will  manage  commercial 
fisheries  in  State  waters  adjacent  to  this 
area  of  the  EEZ  in  accordance  with  this 
notice. 

This  notic*  does  not  apply  to  treat> 
Indian  fisheries  or  to  other  fisheries 
which  may  be  operating  in  this  or  other 
areas 

Other  Matters 

This  action  is  authorized  by  50  CFR 
661.23  and  is  in  compliance  with 
Executive  Order  12291 

List  of  Subjects  in  50  CFR  Part  661 

Fisheries.  Fishing,  Indians. 

(16  U.S.C.  1801  et  seq.) 

Dated:  August  28, 1987. 
lames  E.  Douglas.  Jr., 

Deputy  Assistant  Administrator  For 
Fisheries.  National  Marine  Fisheries  Sen'ice. 
|FR  Doc  87-20215  Filed  8-28-87;  4:27  pm] 
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50  CFR  Part  675 

1  Docket  No.  61226-7052] 

Groundfisli  of  the  Bering  Sea  and 
Aleutian  Islands  Area;  Inseason 
Adjustment;  Corrections 

agency:  .N'ritionni  Mdr;ne  Fisheries 
Service  [NMFSj,  NO,-V,A,  Commerce. 
action:  Notice  of  inseason  adjustment; 

corrections, 

summary:  This  document  corrects  two 

uf  the  specifications  in  the  table 
reapportioning  amounts  of  non-specific 
reserve  of  .Alaska  groundfish  to  JVP  that 
was  presented  in  a  notice  of  inseason 
adjustment  for  Groundfish  of  the  Bering 
Sea  and  Aleutian  Islands  Area 
pi.i':!shfd  August  5  198"  :52  FR  2Q021). 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  E.  Smoker  (Resource  Management 
Specialist),  907-588-7230. 

In  rule  document  87-17771  beginning 
on  page  29021  in  the  issues  of  August  5, 
1987,  make  the  following  corrections: 

On  page  29022  in  Table  1,  in  the  entry 
"Pacific  ocean  perch  (Aleutian  Is. 
subarea)",  the  number,  120,  referring  to 
current  JVP  is  corrected  to  read  "163" 
and  the  number,  370.  in  the  "Rev  ised 
totals  of  JVP"  column  is  corrected  to 
read  "413", 

Dated:  August  27.  1987. 
James  E  Douglas,  Jr., 
Deputy  Asfisiant  Administrator  For 
Fisheries.  National  Marine  Fisheries  Service. 

[FR  Doc  8-'-20214  Filed  9-1-87;  8:45  am) 
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This    section    of    the    FEDERAL    REGISTER 
contains   notices   to  the   put)6c   o<   tr>e 
proposed  i&soance  of   rules  and 
regulations.    The   purpose   of   these   notices 
IS   to   give   interested   persons   an 
opportunity   to   participate   in   the   aife 
making   pnor   to   the   adoption   of   the   final 
riites 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  21  and  23 

[Docket  No.  041CE,  Notice  No.  23-ACE-35) 

Special  Conditions;  Mooney  Model 
WuO  Series  Airplanes  With  Porsche 
PFM3200NO3  Engines 

agency:  Federal  Aviation 
Adrrinistration  (FAA),  DOT. 

action:  Notice  of  proposed  special 

rnnditioas. 

SUMMARY:  This  notice  proposes  special 
cond  tions  for  the  Mooney  .Model  M20 
Series  Airplanes  with  Porsche 
PFMaZOONoS  Engines.  The  airplane  will 
have  tiuvel  and  unusual  desijjn  features 
when  compared  to  the  staie  of 
technology  envisaged  in  the  applicable 
airworthir.fcst.  standards.  The  novel  and 
unusual  design  features  include  the 
installation  of  the  Porsche  PFM3200No3 
Engine,  which  incorporates  an  electronic 
ignition  system  and  a  unique  single- 
lever  power  control,  for  which  the 
applicable  regulations  do  not  contain 
adequate  or  appropriate  airworthiness 
standards.  This  notice  contains  the 
additional  safety  standards  which  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equiv  alent  to 
that  pro\  iJed  by  the  airworthiness 
standards  of  Part  23. 
DATE:  Comments  must  be  received  on  or 
befori'  October  5,  1987. 

ADDRESS:  Comments  on  this  proposal 
nu'j  oe  .Tiailed  in  duplicate  to;  Federal 
Aviation  Administration.  Office  of 
Regional  Counsel.  ACE-7.  Attention: 
Rules  Docket  Clerk,  Docket  No.  (MICE, 
Room  .\o.  1558.  601  Fast  12th  Street, 
Kansas  City,  Missouri  6410ti.  All 
comments  must  be  marked:  Docket  No. 
041CE.  Comments  may  be  inspected  in 
the  Rules  Docket  weekdays,  except 
Federal  holidays,  between  7:30  a.m.  and 
4:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Oscar  Ball,  .Aerospace  Engineer, 


Standards  Office  (ACE-llO).  Aircraft 

Certification  Division,  Central  Region. 
Federal  Aviation  Administration,  Room 
1656.  601  East  12th  Street,  Federal  Office 
Building.  Kansas  City,  Missouri  64106; 
telephone  (816)  374-5688. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  these 
special  conditions  by  submitting  such 
written  data,  views,  or  arguments  as 
they  m.iy  desire.  Comunirations  should 
identify  the  regulatory  docket  or  notice 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  further 
rulemaking  action  on  this  proposal. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made;  "Comments  to 
Docket  No.  041CE."  The  postcard  will  be 
date  stamped  and  returned  to  the 
commenter.  The  proposals  contained  in 
this  notice  may  changed  in  light  of  the 
comments  received.  All  comments 
received  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  e.xamination  by 
interested  parties.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Type  Certirication  Basis 

The  type  certification  basis  for  the 
Mooney  Model  20L  airplane  in  CAR  3, 
effective  November  1, 1949,  as  amended 
to  May  18,  1954,  with  §§  3.109,  3.112, 
3.115.  3.118,  3.120,  and  3.441  of  CAR  3, 
effective  May  15, 1956,  as  amended  to 
October  1, 1959;  Part  23,  effective 
February  1, 1965;  §  23.  901  as  amended 
to  May  2, 1977;  §  23.903,  as  amended  to 
December  20, 1973;  §§  23.905  through 
23.953,  23.955  through  23.963,  23.967 
through  23.1063,  as  amended  to 
September  14, 1969;  §§  23.1091  through 
23.1105,  as  amended  to  February  1, 1977; 
§§  23.1221  through  23.1193,  23.1351 
through  23.1553,  and  23.33  as  amended  to 
September  14, 1969;  §§  23.1527,  as 
amended  23.1527,  as  amended  to  June 
17. 1970;  §  23.1557,  as  amended,  to 
December  21, 1973;  Part  36,  effective 


September  20.  1976:  Exemption  No. 
4753A;  and  any  sppcial  conditions  that 
may  result  from  this  notice. 

Background 

On  April  10.  1986,  Mooney  Aircraft 
Corporation.  Post  Office  Box  72. 
Kerrville.  Texas  78029-0072,  made 
application  to  the  FAA  to  amend  Type 
Certificate  2A3  to  incorporate  a  new 
Model  M20L.  The  Model  M20L  is  a 
small,  four-place  cabin,  normal  category 
airplane.  The  Model  M20L  is  basically  a 
Model  M20K  with  the  Porsche 
PFM320ONo3  Engine  installed  The 
Porsche  engine  installation  incorporates 
an  electronic  ignition  system  and  a 
single-lever  power  control. 

Discussion 


Electronic  ignition  systems  and  single- 
lever  power  control  were  not  envisaged 
by  the  applicable  CAR  3;'Part  23 
airworthiness  standards.  These  features 
are  considered  novel  and  unusual  design 
features  and.  as  such,  will  require 
special  conditions  to  provide  adequate 
airworthiness  standards. 

Special  conditions  may  be  issued  and 
amended,  as  necessary,  as  part  of  the 
type  certification  basis  if  the 
Administrator  finds  that  the 
airworthiness  standards  designated  in 
accordance  with  §  21.101  do  not  contain 
adequate  or  appropriate  safety 
standards  because  of  novel  or  unusual 
design  features  of  an  airplane.  Special 
conditions,  as  appropriate,  are  issued  in 
accordance  with  §  11.49,  after  public 
notice  as  required  by  §§  11,28  and 
11.29(b),  effective  October  14,  1980,  and 
will  become  part  of  the  type  certification 
basis,  as  provided  by  §  21.17(a)(2). 

The  Porsche  PFM3200No3  Engine's 
electronic  ignition  system  consists  of 
two  independent  microprocessor 
controlled  circuits,  each  of  which  is 
capable  of  maintaining  full  engine 
performance.  Both  of  the  engine  ignition 
control  circuits,  including  the 
microprocessors  and  software 
programming,  may  be  susceptible  to 
malfunction  due  to  a  single  lightning 
strike  on  any  part  of  the  airplane. 

The  regulations  incorporated  by 
reference  include  standards  for 
protection  from  ignition  of  fuel  vapor  by 
lightning  (§  23.954).  The  airworthiness 
standards  do  not.  however,  provide  for 
protection  of  an  electronic  ignition 
system  from  the  influence  of  lightning 
that  is  inherently  provided  by  traditional 
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designs,  such  as  engine-driven 
magnetos.  Therefore,  a  special  condition 
is  proposed. 

The  Porsche  engine  installation 
manual  requires  lightning  protection  for 
the  ignition  system  if  induced  power 
spikes,  caused  by  a  lightning  strike. 
exceed  600  volts  and/or  a  duration  time 
of  10  microseconds.  The  special 
condition  will  assure  that  the  ignition 
system  will  be  protected  from  induced 
power  spikes  in  excess  for  the  level  for 
which  the  system  was  certificated. 

The  lightning  current  waveforms 
defined  in  the  Society  of  Automotive 
Engineers  (SAE)  AE4L  Committee 
Report  AE4L-87-3  dated  February  4. 
1987,  along  with  the  voltage  waveforms 
in  Advisory  Circular  20-53A.  will 
provide  a  consistent  and  reasonable 
standard  which  is  acceptable  for  use  in 
evaluating  the  effects  of  lightning  on  the 
airplane.  These  waveforms  depict 
threats  that  are  external  to  the  airplane. 
How  these  threats  affect  the  airplane 
and  its  systems  depends  upon  their 
installation  configuration,  materials, 
shielding,  airplane  geometry,  etc. 
Therefore,  under  these  special 
conditions,  tests  (including  tests  on  the 
completed  airplane  or  an  adequate 
simulation)  and/or  a  verified  analysis 
must  be  conducted  in  order  to  determine 
the  resultant  internal  threat  to  installed 
systems.  The  individual  systems  must 
then  be  evaluated  with  this  internal 
threat  in  order  to  determine  their 
susceptibility  to  malfunction. 

Airplane  designs  w-hich  utilize  metal 
skins  and  mechanical  command  and 
control  means  have  traditionally  been 
shown  to  be  immune  from  the  effects  of 
RF  energy  from  ground-based 
transmitters.  With  the  trend  toward 
increased  power  levels  from  these 
sources,  plus  the  advent  of  space  and 
satellite  communications,  coupled  with 
electronic  propulsion  system 
components,  the  immunity  of  the 
airplane  to  RF  energy  must  be 
established.  Therefore,  a  special 
condition  is  proposed. 

No  universally  accepted  guidance  to 
define  the  maximum  energy  level  in 
which  civilian  airplane  system 
installations  must  be  capable  of 
operating  safely  has  been  established. 
At  this  time,  the  FAA  and  other 
airworthiness  authorities  are  working  to 
establish  an  agreed  level  of  RF  energy 
representative  of  that  to  which  the 
airplane  will  be  exposed  in  service. 
These  special  conditions  require  that  the 
airplane  be  evaluated  under  an  interim 
standard  for  the  protection  of  the 
electronic  engine  control  system  and  its 
associated  wiring  harness,  exclusive  of 
airframe  shielding. 


The  applicant  has  requested  approval 
of  a  unique,  single-level  power  control  to 
provide  simultaneous  control  of  the 
engine  throttle  and  propeller  governor 
and,  to  a  limited  extent,  the  mixture.  The 
single-lever  control  incorporates 
standard  industry  components  to  drive 
both  the  throttle  plate  and  propeller 
governor  through  one  lever.  Two  control 
cables  are  connected  to  the  le\  er  and 
routed  to  the  throttle  and  governor.  In 
addition,  for  takeoff  power,  the  lever 
closes  a  switch  which  activates  the  fuel 
injection  system  to  provide  the  best 
power  mixture  for  the  engine.  For  all 
other  operations,  the  fuel  injection 
system  provides  the  best  economy 
mixture  automatically. 

The  FAA  has  determined  that  this 
unique  design  feature  requires  an 
evaluation  of  the  effect  on  engine 
performance  and  control  in  the  event  of 
a  control  lever  system,  failure.  A  failure 
analysis  of  the  interconnecting 
components  would  enhance  confidence 
in  the  engine  control  system.  Therefore, 
a  special  condition  is  proposd  to  require 
the  single  lever  system  to  have  the  same 
level  of  integrity  and  reliability  as 
currently  provided  by  the  regulations  for 
individual  controls. 

Conclusion 

In  view  of  the  design  features 
discussed  above,  the  following  special 
conditions  are  proposed  for  the 
propulsion  control  system  of  the  Model 
M20  Series  Airplanes,  with  Porsche 
PFM3200  engine  installed,  under  the 
provisions  of  §  21.16  to  provide  a  level 
of  safety  equivalent  to  that  intended  by 
the  regulations  incorporated  by 
reference.  This  action  is  not  a  rule  of 
general  applicability  and  affects  only 
the  model/series  of  airplane  identified 
in  these  special  conditions. 

List  of  Subjects  in  14  CFR  Parts  21  and 
23 

Aviation  safety.  Aircraft,  Air 
transportation,  and  Safety. 

The  authority  citation  for  these 
proposed  special  conditions  is  as 

follows; 

Authority:  Sees.  313(a),  601,  and  603  of  the 
Federal  Aviation  Act  of  1958:  as  amended  (49 
U.S.C.  1354(a).  1421,  and  1423):  49  U.S.C. 
lOG(g)  (Revised  Pub.  L.  97-449.  January  12. 
1983):  14  CFR  21.16  and  21  17:  and  14  CFR 
11.28  and  1149. 

The  Proposed  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Administration  proposes  the  following 
special  conditions  as  part  of  the  type 
certification  basis  for  the  Mooney  Model 
M20  Scries  .Airplanes  with  Porsche 
PFM3200  engines  installed: 


1.  Lightning  Protection.  In  addition  to 
compliance  with  other  applicable 
requirements  relative  to  lightning 
protection,  each  electronic  propulsion 
control  system  component,  whose 
failure  to  function  properly  would 
prevent  the  continued  safe  flight  and 
landing  of  the  airplane,  must  be 
designed  and  installed  to  ensure  that  its 
operation  and  operational  capabilities 
are  not  affected  when  the  airplane  is 
exposed  to  lightning. 

2.  Protection  from  Unwanted  Effects 
of  Radio  Frequency  (RF)  Energy,  in  the 
absence  of  specific  requirements  for 
protection  from  the  unwanted  effects  of 
RF  energy,  each  electronic  propulsion 
control  system  component,  whose 
failure  to  function  properly  would 
prevent  the  continued  safe  flight  and 
landing  of  the  airplane,  must  be 
designed  and  installed  to  ensure  that  its 
operation  and  operational  capabilities 
are  not  affected  when  the  airplane  is 
exposed  to  externally  radiation 
electromagnetic  energy. 

3.  Propulsion  Control  System.  In 
addition  to  the  requirements  applicable 
to  throttle,  mixture  and  propeller 
controls,  components  of  the  propulsion 
control  system,  both  airframe  and 
engine  manufacturer  furnished,  that 
affect  thrust  and  that  are  required  for 
continued  safe  operation,  must  be 
shown  to  have  the  level  of  integrity  and 
reliability  of  the  typical  Mooney  Model 
M20  propulsion  control  system  with 
independent  throttle,  mixture,  and 
propeller  controls. 

Issued  in  Kansas  City,  Missouri,  on  August 

18,  1987. 

Paul  K,  Bohr. 

Director.  Central  Region. 

jFR  Doc  87-20087  Filed  9-1-87:  8:45  araj 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Parts  202.  203,  206,  207.  210, 
and  241 

43  CFR  Part  3160 

Royalty  Management;  Revision  of 
Product  Valuation  Regulations  and 
Related  Topics 

AGENCY:  Minerals  Management  Service 
(MMS).  Inferior. 

ACTION:  Further  notice  of  proposed 
rulemaking,  extension  of  public 
comment  period. 

SUMMARY:  The  Minerals  Management 
Service  (.M.MS)  hereby  gives  notice  that 
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it  is  extending  the  public  comment 
period  on  its  Further  Notice  of  Prop(isei.l 
Ruierridking  for  both  gets  and  oi!  product 
\aliitition  regnldtions  which  were 
published  in  the  Federal  Register  on 
August  17.  1987  (52  FR  30776  and  52  F'^K 
30826).  In  response  to  rec|iiests  for 
additional  time,  the  MMS  will  extend 
the  comment  period  from  September  2. 
1987,  to  September  11,  1987. 
DATES:  Comments  must  be  received  by 
4.(X)  p  m.  m.s.t.  September  11.  1987. 
ADDRESS:  Written  comments  should  be 
sent  to:  Minerals  Management  Service. 
Building  85,  Denver  Federal  Center,  P.O. 
Box  25165,  Mail  Stop  662,  Denver. 
Colorado  80225.  AUentioiv  Dennis  C. 
Whitcomb. 

FOR  FURTHER  INFORMATION  CONTACT: 

Den.n  s  Uhitcomb,  Chief.  Rules  and 
Pro(  edures,  telephorie  (."Wtal  2.11-34.32. 
(FTSl  32l)-vW32, 

August  28. 1987 
David  W.  Crow. 

Acting  Director.  Minerals  Muiui^t-niuiit 

Service. 

[FR  D<u:  8r-2n2::4  Filed  9-1-fir:  8:45  am\ 
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VETERANS  ADMINISTRATION 
38CFR  Part  13 

Fiduciary  Activities;  Investment  by 
Legal  Custodians;  Estates  $1,500; 
Determination  of  Value  of  Estate 

agency:  Veterans  Administration. 
action:  F'roposed  regulatory 

aner.dnients. 

summary:  The  Veterans  .^dmi^istration 
(VA)  is  proposing  to  amend  38  CFR  Part 
13  (Fiduciary  Activities)  to  implement  a 
suggestion  contained  in  an  unpublished 
opinion  by  the  Veterans  .Administration 
Geneial  Counsel  to  provide  clear 
authority  for  a  Federally  appointed 
fiduciary  to  purchase  a  pre-need  burial 
arrangement  on  behalf  of  an 
incompetent  beneficiary.  The  effect  of 
this  proposed  amendment  is  to  allow  a 
Federally  appointed  beneficiary  the 
latitude  to  provide  the  beneficiary  with 
a  decent  burial. 

In  addition,  the  VA  is  amending  Part 
13  to  provide  two  additional  types  of 
assets  to  be  excluded  from  the  value  of 
estate  computation;  this  amendment 
implements  an  unpublished  \ \  General 
Counsel  opinion  and  a  pro\  ision  of  the 
Veterans  Benefits  Improvements  .\r.\  of 
1984.  The  effect  of  the  proposed 
amendment  is  to  protect  the  veteran's 
property  from  loss  while  hospitalized 
and  to  allow  the  accumulation  of  assets 
needed  to  provide  a  decent  burial. 


Certain  technical  amendments  are 
also  being  incorporated  into  Part  13  at 
this  time. 

DATES:  Comments  must  be  received  on 
or  before  October  5. 1987.  Comments 
will  l>e  available  for  public  inspection 
until  October  16,  1987.  It  is  proposed  to 
make  these  regulatory  amendments 
effective  30  days  after  publication  of  the 
final  notice. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions  or  objections  regarding  this 
proposal  to  Administrator  of  Veterans 
Affairs  (271A),  Veterans  Administration. 
810  Vermont  Avenue.  NW.,  Washington. 
DC  20420  All  written  comments 
received  will  be  available  for  public 
inspection  only  in  room  132.  Veterans 
Services  Unit,  at  the  above  address  only 
between  the  hours  of  8  a.m.  and  4:30 
p.m..  Monday  through  Friday  (except 
holidays)  until  October  16. 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  Saiiski.  Investigation  and 
Compliance  Staff.  Veterans  Assistance 
Service,  Department  of  Veterans 
Benefits,  (202)  233-3644. 

SUPPtEMENTARY  INFORMATION:  The  VA 

is  aware  that  man>  people  desire  to 
provide  themselves  with  an  adequate 
burial  or  other  form  of  disposition  of  the 
remains  after  death.  Pre-need  burial 
plans  or  trusts  now  seem  to  answer  this 
need.  During  the  past  few  years,  the  VA 
has  received  inquiries  from  fiduciaries 
of  incompetent  VA  beneficiaries  as  to 
the  propriety  of  investment  in  or 
purchase  of  mch  pre-need  burial 
arrangements  on  behalf  of  their  wards. 
A  court-appointed  fiduciary's 
responsibilities  with  regard  to  such 
expenditure  from  the  ward's  estate  is 
generally  governed  by  State  law; 
however,  no  clear  authority  existed  for 
Federally  appointed  fiduciaries  to  make 
deposits  in  or  purchase  such  burial 
arrangements  with  VA  funds.  The  VA 
General  Counsel  was  asked  for  an 
opinion  in  this  regard.  The  General 
Counsel,  in  an  unpublished  opinion, 
stated  that  the  Administrator  had  the 
authority  to  amend  the  regulations  to 
provide  authority  to  purchase  pre-need 
burial  plans  and  further  suggested  that 
the  value  of  such  plans  by  exempted 
from  consideration  of  total  estate  for 
purposes  of  the  $1,500  estate  limitation 
under  38  U.S.C.  3203(b)(1)(A).  The  VA  is 
sensitive  to  the  needs  of  incompetent 
VA  beneficiaries  and  therefore  proposes 
to  amend  §  13.103  to  provide  clear 
authority  to  Federally  appointed 
fiduciaries  to  invest  in  or  purchase  pre- 
need  burial  plans  on  behalf  of  their 
wards  and  k)  amend  §  13.109  to  provide 
an  exemption  as  cited  above. 


The  VA  also  proposes  to  amend 
§  13.103  to  make  clear  that  an 
institutional  award  payee  has  no 
investment  authority  with  regard  to  VA 
benefits  placed  by  the  VA  into  an 
account  at  the  institution  on  behalf  of  an 
incompetent  veteran.  Many  VA  General 
Counsel  opinions  given  over  the  years 
have  held  that  such  funds  do  not  \ohe 
their  identity  as  VA  funds.  These 
monies  are  not  part  of  the  veteran's 
estate  and  are  subject  to  the  limited 
distribution  and  recoupment  provisions 
of  38  U.S.C.  3202(d).  This  point  is  often 
overlooked,  causing  the  VA  to  lose  time 
and  manpower  in  attempting  to  rectify 
mistakes.  The  VA.  therefore,  proposes  to 
inform  the  public  with  regard  lo  the 
status  of  these  funds  for  investmoni 
purposes. 

Section  13.108  contains  language  that 
has  not  kept  up  with  amendments  to  38 
U.S.C.  3203(b)(1).  The  VA,  therefore, 
proposes  to  amend  §  13.108  to  more 
accurately  reflect  current  law,  and 
further,  to  clearly  state  the  Veterans 
Services  Officer's  authority  to 
recommend  a  waiver  of  the  provisions 
of  38  U.S  C.  3203(b)(1)(A)  when 
appropriate  and  in  accordance  with  the 
intent  of  38  U.S.C.  3202(bl(1)(C).  The 
Veterans  Services  Officer  is  responsible 
for  supervising  the  management  of  an 
incompetent  veteran's  estate.  The 
responsibility  places  the  Veterans 
Services  Officer  in  a  position  to  assist  in 
the  making  of  any  determination  with 
regard  to  an  incompetent  veteran's 
eligibility  for  a  waiver  under  the  criteria 
set  withi'n  38  CFR  3.557(e). 

The  VA  also  proposes  to  amend 
§  13.109  to  provide  an  additional 
exemption  to  estate  computation.  This 
exemption  is  specifically  provided  under 
38  U.S.C.  3203(bl(ll{A)  and  applies  lo 
the  value  of  the  veteran's  home  unless 
there  is  no  reasonable  likelihood  that 
the  veteran  will  again  reside  in  such 
home.  The  change,  then,  merely  *" 

implements  the  law. 

The  Administrator  hereby  certifies 
that  these  proposed  regulatory 
amendments,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  In  the  Regulatory 
Flexibility  Act  (RF'A).  5  U.S.C.  601-612. 
Therefore,  pursuant  to  5  U.S.C  605(b), 
these  proposed  regulatory  amendments 
are  exempt  from  the  initial  and  final 
regulatory  flexibility  analyses 
requirements  of  J§  603  and  604.  The 
reason  for  this  certification  is  that  these 
proposed  regulatury  amendments 
impose  no  regulatory  burdens  on  small 
entities,  and  only  claimants  for  'VA 
benefits  and  their  dependents  will  be 
directly  affected. 


UM  I 
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In  accordance  with  Executive  order 
12291.  Federal  Regulation,  the  VA  has 
determined  that  these  proposed 
regulatory  amendments  are  non-major 
for  the  following  reasons: 

(1)  They  will  not  have  an  effect  on  the 
economy  of  SlOO  million  or  more. 

(2)  They  will  not  cause  a  major 
increase  in  costs  or  prices. 

(3)  They  will  not  have  significant 
effects  on  competition,  employment, 
investment,  productivity,  innovation  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

There  is  no  Catalog  of  Federal 
Domestic  Assistance  Program  number. 

These  proposed  regulatory 
amendments  contain  no  information 
collection  requirements. 

List  of  Subjects  in  38  CFR  Part  13 

Administrative  practice  and 
procedure.  Estates,  Fraud.  Handicapped, 
Infants  and  children.  Investigations, 
Investments.  Surety  bonds.  Trusts  and 
trustees.  Veterans. 

.Approved:  July  8. 1987. 
Thomas  K.  Tumage. 

Administrator. 

38  CFR  Part  13,  Fiduciary  Activities,  is 
proposed  to  be  amended  as  follows: 

PART  13— [AMENDED  I 

§  13.77,  13.101,  13.105,  and  13.106 
(Amended) 

1.  Add  the  citation  "(38  U.S.C.  210)"  at 
the  end  of  §§  13.77,13.101,13.105.  and 
13.106. 

§13  100    (Amended! 

2.  .■\dd  the  citation  "(3b  U.S.C.  3202)" 
at  the  end  of  paragraphs  (a)  and  (c):  add 
the  citation  "(38  U.S.C.  210)  '  at  the  end 
of  paragraph  (b);  and  add  the  citation 
"(38  U.S.C.  3,501)"  at  the  end  of 
paragraph  (d). 

3.  In  §  13.102,  paragraph  (a)  is  revised 
and  a  citation  is  added  at  the  end  of  the 
section  to  read  as  follows: 

§  13.102     Accountability  of  legal 
custodians. 

(a)  Institutionalized  veterans  without 
spouse  or  child.  The  legal  custodian  of 
VA  benefits  of  an  incompetent  veteran 
who  lias  neither  spouse  nor  child  and 
who  is  being  furnished  hospital 
treatment  or  institutional  or  domiciliary 
care  by  the  United  States  or  a  political 
subdivision  thereof,  will  account  upon 
request  to  the  V,^  for  funds  received 
from  the  VA  for  the  beneficary  and  will 
submit  a  statement  of  all  other  income 
received  and  the  total  assets  from  any 
source  held  for  the  beneficiary. 


(38  U.S.C.  210) 

4.  Section  13.103  is  revised  to  read  as 
follows: 

§13.103     Investments  by  Federal 
fiduciaries. 

(a)  Type  authorized.  VA  benefits  paid 
to  a  Federally  appointed  fiduciary  other 
than  a  spouse  payee  or  an  institutional 
award  payee  may  be  invested  only  in 
United  Stales  savings  bonds,  or  in 
interest  or  dividend-paying  accounts  in 
State  or  Federally  insured  institutions, 
whichever  is  to  the  beneficiary's 
advantage.  Veterans  Administration 
benefits  that  are  paid  on  behalf  of  an 
incompetent  veteran  to  an  institution  via 
an  institutional  award  payment 
arrangement  may  not  be  invested. 

(b)  Registration.  (1)  When  funds  are 
invested  in  bonds,  the  bonds  will  be 
registered  in  this  form:  (Beneficiary's 
.\ame),  (Social  Security  .\o.).  under 
custodianship  by  designation  of  the 
Veterans  Administration. 

(2)  When  funds  are  invested  in 
interest  or  dividend-paying  accounts  in 
State  or  Federally  insured  institutions, 
the  account  will  be  registered  m  this 
form:  (Beneficiary's  name),  by 
(Fiduciary's  Name).  Federal  fiduciary. 

(c)  Pre-need  buria!  arrangements. 
Federally  appointed  fiduciaries,  other 
than  institutional  award  payees,  may 
use  a  beneficiary  s  funds  derived  from 
VA  benefits  to  make  deposits  into,  or 
purchase,  a  pre-need  burial  plan  or 
burial  insurance  on  behalf  of  the 
beneficiary,  if  to  do  so  is  in  the 
beneficiarv's  interest. 

(38  U.S.C.  210) 

§13.107    1  Amended! 

5.  Add  the  citation  ■(38  U.S.C. 
3203(b)(3))"  at  the  end  of  the  section. 

6.  Section  13.108  is  revised  to  read  as 

follows: 

§13,108     Estate  $1,500;  38  U.S.C. 
3203(b)(1). 

(a)  Discontinuance  of  payments. 
When  a  veteran,  rated  incompetent  by 
the  VA,  without  spouse  or  child,  is 
receiving  hospital  treatment  or 
domiciliary  or  institutional  care  by  the 
United  States  or  any  political 
subdivision,  with  or  without  charge,  and 
the  veteran's  estate  equals  or  exceeds 
$1,.')00,  the  Veterans  Services  Officer 
shall,  with  regard  to  those  estates 
monitored  by  the  VSO.  immediately 
notify  the  Adjudication  Division  so  that 
VA  payments,  other  than  insurance. 
may  be  discontinued  under  the 
provision  of  §  3.557  of  this  title.  In  those 
cases  in  which  the  payments  have  been 
discontinued,  the  VSO  shall,  when  the 
estate  has  been  reduced  to  S500. 
immediately  notify  the  Adjudication 


Division  of  that  fact.  (38  U,S,C. 
3203(b)(1)(A)) 

(b)  Waiver  of  discontinuance.  The 
Veterans  Services  Officer  shall  assist  in 
those  cases  under  the  VSO's  supervision 
in  determining  when  discontinuance 
should  be  waived  for  one  or  more 
periods  not  to  exceed  60  days  of  the 
veteran's  care  during  any  calendar  year 
by  making  an  appropriate 
recommendation. 

(1)  The  VSO  should  not  recommend 
waiver  as  an  administrative  expediency 
but  should  recommend  waiver  when 
necessary  to  avoid  hardship. 

(2)  Hardship  will  not  be  considered 
present  when  assets  are  readily 
available  to  meet  current  liabilities,  (38 
U,S.C.  3203(b)(1)(A)) 

(c)  Apportionment  to  dependent 
parent:  care  and  maintenance  award.  In 
any  case  in  which  a  veteran,  without 
spouse  or  child,  is  institutionalized  by 
the  United  States  or  a  political 
subdivision  thereof  and  his  or  her  award 
of  compensation,  pension  or  emergency 
officers'  retirement  pay  has  been 
discontinued  because  of  his  or  her 
estate  exceeds  Si ,500.  an  apportionment 
of  the  award  otherwise  payable  may 
nevertheless  be  made  to  a  dependent 
parent,  if  any,  based  on  actual  need  as 
determined  by  the  Veterans  Services 
Officer.  So  much  of  any  monthly 
remainder  of  the  discontinued  pavments 
as  equals  the  amount  charged  to  the 
veteran  for  his  or  her  current  care  and 
maintenance  in  the  institution  in  which 
treatment  or  care  is  furnished,  but  not 
more  than  the  amount  determined  by  the 
Veterans  Serv  ices  Officer  to  be  the 
proper  charge  as  fixed  by  statute  or 
administrative  regulation,  may  be  paid 
to  the  institution.  The  Veterans  Services 
Officer  shall  recommend  to  the 
Adjudication  Division  the  amount  of 
either  award.  (38  U.S.C.  3203(b)(2)) 

(d)  Death  of  veteran:  personal  funds 
of  patient.  In  the  event  of  the 
incompetent  veteran's  death  in  other 
than  a  VA  institution,  the  Veterans 
Services  Officer  should  make  certain 
that  the  provisions  of  the  pertinent  laws 
are  applied  as  to  the  gratuitous  benefits 
in  Personal  Funds  of  Pati.^nts.  (38  U.S.C. 
210) 

7.  In  §  13.109.  the  section  heading  is 
revised  and  paragraphs  (d)  (5),  (6)  and 
(7)  are  added  to  read  as  follows: 

§  13.1CS     Determination  of  value  o'  estate; 
38  use   3203(bH1>(A) 

•  *  •  *  « 

(d)  •  •  * 

(5)  The  value  of  the  veteran's  home 
unless  medical  prognosis  indicates  that 
there  is  no  reasonable  likelihood  that 
the  veteran  will  again  reside  in  the 
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home.  It  may  be  presumed  thai  there  is 
no  likelihood  for  return  when  the 
veteran  is  absent  from  the  home  for  a 
continuous  period  of  12  months  because 
of  the  need  for  care,  and  the  prognosis  is 
void  of  any  expectation  for  a  return  to 
the  home. 

(6)  Funds  deposited  into  a  pre-need 
burial  arrangement  such  as  a  burial 
trust,  prepaid  burial  agreement,  burial 
insurance,  etc.  The  value  of  the 
veteran's  burial  plot  will  be  likewise 
excluded. 

[7]  Amounts  withheld  under  §  3.551(b) 
of  this  title. 
•         *         •        •         • 

(38  U.S.C.  210) 
[FR  Doc  87-20228  Filed  9-1-87:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

IA-6-FRL-3255-3I 

Exemption  of  Four  Carbon  Black 
Plants  From  Furttier  Control  Under 
Louisiana  Air  Quality  Regulations 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  Rulemaking. 

summary:  This  action  proposes 
approval  of  a  revision  to  the  State  of 
Louisiana  Implementation  Plan  (SIP). 
The  proposed  approval  is  based  on 
review  of  the  SIP  revision  submitted  to 
EPA  by  the  Governor  of  Louisiana  on 
[anuary  12,  1987.  This  revision  consists 
of  exempting  four  carbon  black  plants  in 
the  State  of  Louisiana  from  further 
controls  for  acetylene  emissions  as 
required  in  the  current  SIP.  Such 
emissions  are  presently  required  to  be 
controlled  by  the  Louisiana  Air  Quality 
Regulation  (LAQR)  22.8.  the  waste  gas 
stream  regulation. 

DATE:  Comments  must  be  received  on  or 
before  October  2.  1987. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thom.as  Diggs  at  the  EPA  Region  6.  Air 
Programs  Branch  (address  below). 
Copies  of  the  State's  submittals  and 
EPA's  evaluation  report  may  be 
examined  during  normal  business  hours 
at  the  following  locations:  U.S. 
Environmental  Protection  Agency, 
Region  6.  Air  Programs  Branch.  1445 
Ross  .Avenue,  Dallas,  Texas  75202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ricardo  Saucedo,  SIP/NSR  Section,  Air 
Programs  Branch,  Air,  Pesticides  and 
Toxics  Division,  EPA  Region  6. 1445 


Ross  Ave.,  Dallas,  Texas  75202-2733. 

(214)  655-7214. 

SUPPLEMENTARY  INFORMATION:  On 

January  12. 1987,  the  Governor  of 
Louisiana  submitted  a  request  to  revise 
the  Louisiana  SIP  to  exempt  four  carbon 
black  plants  in  the  State  of  Louisiana 
from  further  controls  on  emissions  of 
acetylene  as  required  in  the  SIP.  Such 
emissions  are  presently  required  to  be 
controlled  by  the  LAQR  22.8,  the  waste 
gas  stream  regulation.  Even  though 
stated  in  the  Governor's  submittal  that 
this  revision  applies  only  to  "additional 
controls",  in  another  part  of  the 
Louisiana  SIP  submittal  to  EPA,  the 
qualifying  words  additional  controls 
were  omitted  from  the  exemptions.  The 
State  has  agreed  to  correct  this 
discrepancy  in  the  SIP  submittal,  since 
the  purpose  of  the  SIP  revision  is,  as 
mentioned  in  the  letter  from  the 
Governor,  to  exempt  the  sources  from 
further  controls  for  acetylene  emissions 
as  required  in  the  SIP,  and  not  to  exempt 
the  sources  from  all  controls  for 
acetylene  emissions.  These  four  plants 
currently  combust  a  portion  of  their 
waste  gas  in  existing  plant  processes 
(i.e.,  dryers):  however  the  current 
combustion  practices  do  not  meet  the 
requirements  of  LAQR  22.8.  The  current 
level  of  combustion  is  not  being 
exempted  by  this  action. 

This  revision  to  the  Louisiana  SIP  is 
being  proposed  for  approval  with  the 
condition  that  the  State  corrects  the 
noted  discrepancy  and  submits  the 
revised  exemptions  to  reflect  the  actual 
purpose  of  the  SIP  revision  as  stated  in 
the  Governor's  letter.  EPA  intends  to 
publish  notice  of  Final  Rulemaking  on 
the  revisions  discussed  in  today's  notice 
once  the  State  adopts  the  additional 
revision  and  submits  it  to  EPA  for 
incorporation  into  the  SIP.  However,  if 
the  State  makes  substantial  changes 
from  those  currently  proposed,  EPA  will 
have  to  evaluate  those  changes,  and 
may  publish  a  revised  notice  of 
proposed  rulemaking.  The  submittal 
contained  verification  that  adequate 
notice  and  a  public  hearing  were 
provided  for  the  proposed  SIP  revision. 
EPA  proposes  to  approve  this  revision  to 
the  SIP  and  invites  comments  from  all 
interested  persons.  Comments  received 
by  EPA  within  30  days  of  the  publication 
of  the  notice  will  be  considered. 

Background 

On  February  14, 1980.  at  45  FR  9903. 
EPA  approved  the  Louisiana  Air  Quality 
Regulation  22.8(a).  This  regulation 
requires  burning  at  1300  °F  and  0.3 
seconds  for  waste  gas  vents  containing 
nonhalogenated  compounds.  The  SIP 
revision  submitted  by  the  State  on 
January  12.  V987,  would  allow  the 


facilities  to  only  combust  a  portion  of 
their  waste  gas  in  existing  plant 
processes  (i.e.  dryers)  and  exempt  them 
from  further  controls  on  emissions  of 
acetylene. 

The  State  contends  the  SIP  revision  is 
approvable  for  the  following  reasons. 
First,  three  of  the  plants  are  located  in 
areas  classified  as  rural  nonattainment 
for  the  pollutant  ozone.  The  other  plant 
is  located  in  an  ozone  unclassified/ 
attainment  area.  Second,  the  State  did 
not  consider  emission  reductions  from 
VOC  emission  sources  in  rural  ozone 
nonattainment  areas  in  its 
demonstration  that  the  ambient  ozone 
air  quality  standard  will  be  met  in  the 
adjacent  Baton  Rouge  urban  ozone 
nonattainment  area  by  December  1987: 
and  third,  the  State  contends  that 
available  data  shows  that  acetylene  has 
low  photochemical  reactivity  and 
toxicity.  EPA  disagrees  with  the  State's 
reasons  but  believes  the  SIP  revisions 
can  be  approved  on  other  grounds. 
These  grounds  are  discussed  later  in  this 
notice. 

Carbon  Black  Process  Description 

Carbon  black  is  produced  by  the 
reaction  of  a  hydrocarbon  fuel  such  as 
oil  or  gas  with  air  at  high  temperatures 
of  2400  to  2800  T.  The  principal  uses  of 
carbon  black  are  as  a  reinforcing  agent 
in  rubber  compounds  (e.g..  tires),  as  a 
black  pigment  in  printing  inks,  surface 
coatings,  paper  and  plastics.  Two  major 
processes  are  presently  used  in  the 
United  States  to  manufacture  carbon 
black,  the  oil  furnace  process  and  the 
thermal  process.  The  oil  furnace  process 
accounts  for  about  90  percent  of  the 
total  carbon  black  production  in  this 
country.  The  four  carbon  black  plants 
considered  in  this  action  make  use  of 
the  oil  furnace  process.  In  the  oil  furnace 
process,  an  aromatic  liquid  hydrocarbon 
feedstock  is  preheated  and  injected 
continously  into  a  combustion  zone  of  a 
natural  gas  fired  furnace,  where  it  is 
decomposed  to  form  carbon  black. 

Emissions  from  the  oil  furnace  process 
include  particulate  matter,  carbon 
monoxide  (CO).  VOC,  sulfur 
compounds,  and  trace  elements.  The 
principal  source  of  emissions  in  the  oil 
furnace  process  is  the  main  process 
vent.  Gaseous  emissions  vary 
considerably  according  to  the  grade  of 
carbon  black  being  produced.  VOC  and 
CO  emissions  tend  to  be  higher  for  small 
particle  production.  Sulfur  compound 
emissions  are  a  function  of  the  feed 
sulfur  content.  Particulates,  sulfur 
oxides  and  nitrogen  oxides  are  also 
emitted  from  the  drver  vent. 


UM  I 
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Review 

There  are  five  carbon  black  facilities 
located  in  the  State  of  Louisiana.  None 
of  them  has  ever  met  the  requirements 
of  the  Louisiana  Air  Quality  Regulation, 
section  22.8,  the  waste  pas  stream 
regulation.  Four  of  the  five  plants  are 
dealt  with  in  this  notice.  Three  of  the 
carbon  black  plants  are  located  in  areas 
presently  classified  as  rural 
nonattainment  areas  for  the  pollutant 
ozone.  These  three  plants  are  the 
following;  (1)  Ashland  Chemical 
Company,  located  in  Louisa,  Louisiana, 
St,  Nlary-  Parish,  (2)  Cabot  Corporation, 
located  in  Centerville,  Louisiana,  St. 
Mary  Parish  and  (3)  Columbian 
Chemicals  located  in  Franklin. 
Louisiana,  St.  Mary  Parish.  The  other 
carbon  black  plant  dealt  with  in  this 
Notice  is  Cabot  Corporation,  located  in 
Ville  Platte,  Louisiana,  Evangeline 
Parish,  an  ozone  attainment/ 
unclassifieu  area.  Cabot,  Ville  Platte  is 
also  affected  by  LAQR  22.8  (and  by  this 
Notice)  because  the  LAQR  currently 
applies  not  only  to  sources  located  in 
areas  designated  as  nonattainment,  but 
statewide.  Another  carbon  black  plant 
in  Louisiana,  Sid  Richardson  Carbon  & 
Gasoline  Company  is  located  in  Addis, 
Louisiana,  West  Baton  Rouge  Parish,  an 
area  presently  classified  as  urban 
nonattainment  for  the  pollutant  ozone. 
The  Sid  Richardson  plant  is  the  subject 
of  a  separate  action  by  the  State  and  by 
EP.-\.  Therefore,  it  will  be  addressed  in  a 
separate  package. 

EPA  has  reviewed  the  air  quality  data 
available  for  the  parishes  of  St.  Mary 
and  Evangeline.  St.  Mary  parish  was 
designated  as  a  rural  nonattainment 
area  for  the  pollutant  ozone  since, 
during  the  summer  of  1976.  an  ozone 
monitor  located  in  that  parish  registered 
a  total  of  10  exceedances  of  the  ozone 
standard.  However,  during  the  summers 
of  1983  and  1984,  an  ozone  monitor  was 
placed  again  in  the  parish,  This  time,  no 
exceedances  of  the  ozone  standard  were 
recorded  for  either  year.  The  ozone 
standard  is  0.12  parts  per  million  (ppm). 
The  highest  reading  recorded  during 
1983  and  1984  was  0.10  ppm.  The  highest 
reading  in  the  parish  during  the 
monitoring  penod  for  1976  was  0.20  ppm. 

There  has  never  been  an  ozone 
monitor  located  in  Evangeline  Parish. 
Therefore,  no  ozone  data  is  available, 
EPA  has  reviewed  the  ozone  data 
available  from  surrounding  areas  which 
shows  an  overall  improvement  on  the 
air  quality  for  ozone,  except  for  Iberville 
Parish,  which  is  adjacent  to  East  and 
West  Baton  Rouge  Parishes,  Although 
there  has  never  been  a  monitor  located 
in  Evangeline  Parish,  the  experience  in 


St.  Mary  Parish,  where  an  in  place 
ozone  monitor  shows  a  decrease  in  the 
ozone  levels  with  the  carbon  black 
emission  sources  in  operation,  can 
arguably  be  applied  to  the  Evangeline 
Parish. 

The  exemption  for  the  four  plants 
being  proposed  by  the  State  as  a  SIP 
revision  should  have  neither  a  real  nor 
an  adverse  impact  on  the  present  ozone 
ambient  air  quality  data  for  these 
parishes,  since  under  the  exemptions, 
these  facilities  will  not  increase  their 
historical  emission  levels  for  acetylene. 

Regarding  the  State's  position  on 
reactivity  of  acetylene,  the  existing 
published  data  shows  the  reactivity  of 
acetylene  to  range  from  0,6  to  3  times 
that  of  ethane:  the  existing  data  is 
inconclusive  with  respect  to  classifying 
acetylene  as  reactive  or  unreactive. 
However,  most  recent  studies  indicate 
that  EPA  considers  acetylene  as  a 
rective  compound.  These  studies  show 
acetylene  to  be  2.73  times  more  reactive 
than  ethane,  which  is  considered  to  be 
the  "borderline"  VOC  for  reactivity. 
Pursuant  to  EPA's  policy,  all  VOC's  are 
to  be  included  in  SIP  control  strategy 
demonstrations  except  those  which 
have  been  listed  specifically  as  exempt 
m  the  Federal  Register.  Four  compounds 
were  listed  as  exempt  on  July  3.  1977  (42 
FR  35314).  methylene  chloride  was  listed 
on  June  4, 1977  (44  FR  32042),  and  an 
additional  six  freon  compounds  were 
listed  as  exempt  on  July  22,  1980  (45  FR 
48941).  These  eleven  compounds  have 
been  exempted  because  FTA 
determined  that  they  ha\'e  "negligible" 
photochemical  reactivity.  Acetylene  is 
not  one  of  those  eleven  compounds. 

EPA  has  not  independently  verified 
the  State's  conclusions  on  the  economic 
infcasibility  for  these  four  plants 
meeting  the  requirements  since  major 
non-CTG  sources  in  rural  ozone 
nonattainment  areas  are  presently  not 
required  to  meet  RACT.  Therefore  at 
this  time,  economic  infcasibility  is  not 
relevant. 

For  1979  SIPs,  in  rural  nonattainment 
areas,  no  attainment  demonstration  was 
required.  However,  RACT  was  required 
on  all  major  CTG  category  sources.  No 
CTG  has  been  issued  for  carbon  black 
plants  as  of  this  time.  The  R.ACT 
requirement  combined  with  reductions 
in  transported  ozone  from  urban  areas 
were  thought  to  be  a  sufficient  control 
strategy  for  rural  ozone  areas. 
Significant  changes  to  this  policy  are 
being  contemplated  by  EP.^,  Changes  to 
EP.A's  ozone  policy  may  require  a 
ree\  dluation  of  these  sources  at  a  future 
date. 


EPA  solicits  public  commeiits  on  this 
notice  and  on  EPA's  proposed  action. 
Comments  will  be  considered  before 
taking  final  action.  Interested  parties 
may  participate  in  the  Federal 
rulemaking  procedure  by  submitting 
written  comments  to  the  address  above. 

The  revisions  are  being  proposed 
under  a  procedure  called  "parallel 
processing"  (47  FR  27073).  If  the 
proposed  revisions  are  substantially 
changed  in  areas  other  than  those 
identified  in  this  notice.  EPA  will 
evaluate  those  changes  and  may  publish 
a  revised  Notice  of  Proposed  Rule.  If  no 
substantial  changes  are  made  other  than 
those  areas  cited  in  this  notice.  EPA  will 
publish  a  Final  Rulemaking  Notice  on 
the  revisions.  The  final  rulemaking 
action  by  EPA  will  occur  only  after  the 
SIP  revision  has  been  adopted  by  the 
State  of  Louisiana  and  submitted  to  EPA 
for  incorporation  into  the  SIP.  Parallel 
processing  will  reduce  the  time 
necessarj'  for  final  approval  of  the  SIP 
revision  by  3  to  4  months. 

Proposed  Action:  EPA  has  evaluated 
the  revision  to  the  SIP  to  exempt  the 
four  carbon  black  plants  located  in  St. 
Mary  and  Evangeline  Parishes  from 
further  controls  on  emissions  of 
acetylene  as  required  by  the  LAQR 
22.8(a).  The  proposed  SIP  revision  meets 
the  requirements  of  demonstrating  no 
adverse  effect  on  the  air  quality  and 
RACT  is  not  presently  required  for 
existing  major  non-CTG  sources  in  rural 
nonattainment  areas.  Therefore,  EPA 
proposes  approval. 

Interested  persons  are  invited  to 
submit  comments  on  the  proposed 
approval.  ElPA  will  consider  all 
comments  received  within  thirty  days  of 
the  publication  of  this  notice. 

Under  5  U.S.C.  section  605(b).  the 
Administrator  has  certified  that  the  SIP 
revision  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  m  40  CFR  Part  52 
Air  pollution  control,  Ozone. 
Authority:  42  U.S.C.  7401-7642. 
Dale:  June  29, 1987. 

Robert  E.  Layton,  |r.. 

Regional  A  dministrator  (6A). 

[FR  Doc.  87-20135  Filed  9-1-87:  8:45  am] 
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40  CFR  Part  52 

IA-9-FRL-3255-4I 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision; 
Northern  Sonoma  County  and  Four 
Other  Districts 

AGENCY:  Environmental  Protection 

A.^.T.cv  (EPA). 

action:  N'otice  of  proposed  rulemaking. 

SUMMARY:  EPA  proposes  to  approve 

several  revisions  to  the  California  State 
Implementation  Plan  (SIP).  California 
submitted  most  of  these  revisions  on 
October  16  and  November  12,  1985.  EPA 
has  also  included  one  related  rule  from 
a  February  23.  1983  submittal.  The  rules 
cover  a  variety  of  permitting  and 
stationary  source  control  subjects.  EPA 
has  evaluated  these  regulations  and 
determined  that  they  should  be 
approved. 

The  five  air  pollution  districts  that 
adopted  rules  included  in  this  notice  are: 
the  Bay  Area  Air  Quality  Management 
District  (AQMD),  the  Northrn  Sonoma 
County  Air  Pollution  Control  District 
(APCD).  the  South  Coast  AQMD,  the 
Ventura  Countv  APCD.  and  the  Yolo- 
Solano  APCD. " 

DATES:  Comments  may  be  submitted  to 
EPA  at  the  address  below  up  to  October 

2.   IMri" 

ADORESSES:  Comments  on  this  proposal 
should  be  sent  to:  Regional 
Administrator,  Environmental  Protection 
Agency.  Region  IX.  215  Fremont  Street. 
San  Francisco,  CA  94105,  Attn.:  Air 
Management  Division.  SIP  Section  (A-2- 
3). 

Copies  of  the  rule  and  of  EPA's 
Evaluation  Report  for  each  rule  are 
available  for  review  at  EPA.  Region  IX. 
All  of  the  rules  are  also  available  at  the 
Air  Resources  Board  address  listed 
below.  Rules  of  specific  districts  are 
available  at  the  districts  which  adopted 
them.  The  addresses  are  given  below. 
California  Air  Resources  Board,  General 

Projects  Section.  1131  '"S"  Street, 

Sacramento,  CA  95812. 
Bay  Area  AQMD.  939  Ellis  Street,  San 

Francisco,  CA  94109. 
Northern  Sonoma  County  APCU.  118 

North  Street.  Healdsburg,  CA  95448. 
South  Coast  .\QMD.  9150  Flair  Drive,  El 

Monte,  CA  91731. 
Ventura  County  APCD.  600  South 

Victoria  Avenue.  Ventura,  CA  93009, 
Yolo-Salano  APCD,  P.O.  Box  1006, 

Woodland.  CA  95695. 

FOR  FURTHER  INFORMATION  CONTACT: 

julie  Rose.  Air  Management  Division.  A- 
2-3,  Environmental  Protection  Agency. 
Region  IX,  215  Fremont  Street.  San 


Francisco,  CA  94105,  (415)  974-8066, 
FTS:  454-8066. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  State  of  California  submitted  a 
series  of  SIP  revisions  to  EPA  on 
October  16  and  November  12, 1985. 
Some  of  those  rules  and  revisions  are 
proposed  for  approval  in  this  notice. 
Others  are  being  addressed  in  other 
notices.  This  notice  also  includes  one 
rule  submitted  February  23, 1983, 

The  revisions  addressed  in  this  notice 
cover  a  wide  variety  of  subjects,  as 
indicated  by  the  titles  listed  below.  All 
involve  permitting  or  control  of 
stationary  sources.  They  are  not 
expected  to  have  major  impacts  on  the 
sources  affected,  but  some  will  make 
significant  changes  in  procedures  and 
requirements. 

EPA's  evaluation  of  the  rules  follows 
the  list  of  regulations. 

Regulations  Submitted 

Bay  Area  AQMD 

Rule  8-16 — Solvent  Cleaning  Operations 
(VOC),  11/12/1985 

Northern  Sotoma  County  APCD 

Rule  240  (a-c)— Permit  to  Operate,  10/ 
16/1985 

South  Coast  AQMD 

Rule  212  (a.b] — Standards  for  Approving 

Permits,  10/16/1985 
Rule  431.2— Sulfur  Content  of  Liquid 

Fuels  (SO,),  11/12/1985 
Rule  1140— Abrasive  Blasting  (TSP),  11/ 

12/1985 

Ventura  County  APCD 

Rule  10— Permits  Required,  10/16/1985 

Yolo-Solano  APCD 

Rule  1.2(r)— Definitions  (VOC),  11/12/ 

1985 
Rule  2,24(D)(l)(b)— Solvent  Cleaning 

Oper.  (VOC),  11/12/1985 
Rule  2.24  (except  (D)(1)(b))— Solvent 

Cleaning  Operations  (VOC),  2/23/ 

1983 

EPA  Evaluation 

EPA  has  evaluated  these  rules  for 
consistency  with  the  Clean  Air  Act,  EPA 
policy,  and  40  CFR  Part  51.  It  has  also 
reviewed  them  to  determine  if  they 
weaken  or  strengthen  the  existing  SIP. 

All  of  these  rules  meet  the 
requirements  of  the  Act,  the  Part  51 
regulations,  and  EPA  policy.  Some  also 
make  the  existing  SIP  more  stringent. 

The  rules  proposed  for  approval 
based  on  meeting  the  minimum 
requirements  are  South  Coast  rule  1140, 
Ventura  County  rule  10,  and  Yolo- 
Solano  rule  1.2(r), 


The  rules  that  strengthen  the  SIP  as 
well  as  meeting  the  minimum 
requirements  are  as  follows:  Bay  Area 
rule  8-16,  Northern  Sonoma  rule  240, 
South  Coast  rule  212,  and  Yolo-Solano 
rule  2.24. 

South  Coast  .»\Q.MD  rule  431.2,  Sulfur 
Content  of  Liquid  Fuels,  has  been 
revised  to  reduce  the  allowable  sulfur 
content  of  diesel  fuel.  A  provision  has 
also  been  added  which  allows  the 
District  Executive  Officer  discretion  in 
approving  the  use  of  an  alternate  fuel 
which  will  not  create  any  additional 
emissions.  EPA  is  proposing  to  approve 
this  rule  providing  that  the  District 
submits  a  SIP  revision  with  an 
accompanying  air  quality  dispersion 
modeling  demonstration  which  shows 
that  the  change  will  not  result  in  a 
violation  of  the  sulfur  dioxide  .National 
Ambient  Air  Quality  Standards  each 
time  the  Executive  Officer  exercises  this 
authority.  This  requirement  will  become 
part  of  40  CFR  Part  52.  EPA  policy 
requires  that  all  discretionary  Executive 
Officer  actions  be  submitted  to  EPA  as 
SIP  revisions  in  order  to  become 
federally  effective  upon  EPA  approval. 
EPA  is  interested  in  receiving  comments 
on  this  approach. 

Copies  of  the  rules  and  of  EPA's 
Evaluation  Report  for  each  rule  are  ge 
available  for  review  at  EPA,  Region  IX. 

EPA  Proposed  Action 

EPA  proposes  to  approve  these  rules 
under  section  110  of  the  Clean  Air  Act, 
based  on  their  meeting  EPA's  approval 
criteria. 

Regulatory  Process 

Under  5  U.S.C.  605(b),  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  (see 
46  FR  8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  aection  3  of  Executive 
Order  12291.        j 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone,  Sulfur 
oxides.  Particulate  matter. 
Hydrocarbons. 

Aulhority:  42  U.sic.  7401-7642. 

Date:  August  15.1986. 
John  Wise, 
Acting  Regional  Ac  ministrator. 

(Editorial  note. — This  document  was 
received  at  the  Office  of  the  Federal  Register 
August  28,  1987.) 

(FR  Doc.  87-20134  Filed  9-1-87;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

I  MM  Docket  No.  87-323,  RM-534 1 1 

Radio  Broadcasting  Services;  Webb 
City,  MO 

AGENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  filed  by  J.R. 
Communications  Company,  proposing 
the  substitution  of  FM  Channel  230C2 
for  232.A  at  Webb  City.  Missouri,  and 
modification  of  its  license  for  Station 
KIXQ  to  specify  operation  on  Channel 
230C2.  The  substitution  has  been 
requested  to  eliminate  interference  to 
Station  KiXQ's  primary  service  area  and 
pio\ ide  expanded  coverage. 
DATES:  Comments  must  be  filed  on  or 
before  October  15,  1987,  and  reply 
comments  on  or  before  October  30,  1987. 
ADDRESS:  Federal  Communications 
Commission.  Washington.  DC  205,54.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  James  K.  Edmundson.  Mark 
Van  Bergh.  Kenkel,  Barnard  & 
Edmundson.  1220  .Nineteenth  Street, 
NW.,  Suite  202,  Washington.  DC  20036 
(Counsel  for  th(»  petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Stheuerlo.  .Mass  .Media 
Bureau.  (202)  634-0530. 
SUPPLEMENTARY  INFORMATION:  This  IS  a 

summa:  y  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket 
No. 87-323.  adopted  August  3,  1987,  and 
released  August  25.  1987.  The  full  text  of 
this  Commission  decsion  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street,  NW. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors, 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street,  NW..  Suite 
140.  Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  proliibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 


For  information  regardmg  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  "3 

Radio  broadcasting. 
Fuderal  Communicalions  Commission. 
Mark  N.  Lipp, 

Chief.  Allocations  Branch.  Policy  and  Rules 
Division.Moss  .Media  Bureau. 
(FR  Doc  87-20180  Filed  9-1-fl7;  8:45  am] 
BILLING  CODE  6712-01-M 

47  CFR  Part  73 

I  MM  Docket  No  87-322,  RM-5826  I 

Radio  Broadcasting  Services;  Atoka, 
OK 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  docu.ment  requests 
comments  on  a  petition  by  Ballard 
Broadcasting  of  Oklahoma.  Inc. 
requesting  the  substitution  of  Channel 
276C2  for  Channel  276A  at  Atoka,  and 
the  modification  of  its  license  for  Station 
KHKC  to  specify  the  higher  powered 
channel.  Channel  276C2  can  be 
allocated  to  Atoka  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  1.9  kilometers  (1.2  miles) 
southwest  to  avoid  a  short-spacing  to 
Station  KTFX.  Channel  277,  Tulsa, 
Oklahoma.  Since  this  proposal 
represents  a  co-channel  upgrade,  the 
Commission  will  not  accept  competing 
expressions  of  interest  in  use  of  Channel 
276C2  at  Atoka  and  we  will  not  require 
petitioner  to  demonstrate  the 
availability  of  an  additional  equivalent 
channel.  The  substitution  of  channels 
could  enable  Station  KHKC  to  improve 
its  local  service  to  Atoka  and  its 
surrounding  area. 

DATES:  Comments  must  be  filed  on  or 
before  October  15, 1987,  and  reply 
comments  on  or  before  October  30, 1987, 
ADDRESS:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Joseph  E.  Dunne  III,  Esq., 
May  &  Dunne,  Chartered,  1156-151h 
Street,  NW.,  Suite  515,  Washington,  DC 
20005-1704  (Counsel  to  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  \i<iss  .\ledid  Bureau, 

(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  iS  a 

summaiy  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
87-322,  adopted  July  28, 1987,  and 


released  August  25,  1987.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800. 
2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulator^' 
F'lexibilify  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1  420. 

List  of  Subjects  in  4"  CFR  Part  "3 

Radio  broadcasting. 
FeJpral  Cummunications  Commission. 
Mark  N.  Lipp, 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

[FR  Doc.  87-20181  Filed  9-1-87;  8:45  am) 
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47  CFR  Pan  73 

jMM  Docket  No.  87-321.  RM-57ei 

Radio  Broadcasting  Services,  Ashland, 
OR 

AGENCY:  Federal  Communications 

Commission. 
action:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  by  Rogue  Radio 
Corporation  requesting  the  substitution 
of  Class  C  Channel  270  for  Channel 
270C1  at  Ashland,  Oregon,  and  the 
modification  of  its  license  for  Station 
KCMX-FM  to  specify  the  higher 
powered  channel.  Channel  270  can  be 
allocated  to  Ashland  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  and  used  at 
Station  KCMX-FMs  present  transmitter 
site.  In  accordance  with  §  1.420(g)  of  the 
Commission's  Rules,  the  Commission 
will  not  accept  competing  expressions  of 
interest  in  use  of  the  channel  at  Ashland 
or  require  petitioner  to  demonstrate  the 
availability  of  an  additional  equivalent 
channel. 


DATES:  Comments  must  bf  filed  on  or 
before  October  15.  1987.  an  t  reply 
comments  on  or  before  October  30, 1987. 
ADDRESS:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Benito  Gaguine.  Esq..  Diane 
L.  Mooney.  Esq..  Fly.  Shuebruk.  Gaguine, 
Boros  and  Braun.  1211  Connecticut 
Avenue.  \VV..  Washington.  DC  20036 
(Counsel  to  petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro.  Mass  Media  Bureau. 
(202)634-6530. 
SUPPLEMENTARY  INFORMATION:  This  18  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Vlaking.  MM  Docket 
No.8~-321  adopted  July  29.  1987.  and 
released  August  25.  1987,  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street,  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800. 
2100  M  Street,  N'W.,  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  e.\ 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  e.v  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  com.Tients,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
FfdfTdl  Communicalions  Commission. 
Mark  N.  Lipp, 
Chief,  Allocations  Branch  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

jFR  Doc.  87-20182  Filed  3-1-67;  8:45  am] 
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47  CFR  Part  73 

(MM  OocVet  No.  87-327,  RM-57031 

Radio  Broadcasting  Services; 
Frederiksted,  VI 

agency:  Federal  Communications 
Commission. 


ACTION:  Proposed  rule. 


SUMMARY:  This  document  requests 
comments  on  a  petition  by  Judith 
Mendez  proposing  the  allotment  of 
Channel  2''3A  to  Frederiksted,  Virgin 
Islands,  as  Ihat  community's  first  FM 
service.  In  order  to  avoid  a  nearby 
airport  the  closest  site  on  land  requires 
a  site  restriction  of  12  kilometers  (7.5 
miles)  east  of  the  city  (17^3-00  N  Lat. 
64-42-30  W  Long). 

DATES:  Comments  must  be  filed  on  or 
before  October  16, 1987,  and  reply 
comments  on  or  before  November  2, 

1987 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Judith  Mendez, 
Avenida  Barbosa  No.  218,  Catano, 
Puerto  Riconf)632  (Petitioner). 

FOR  FUflTHER  INFORMATION  CONTACT: 

Fdlri,  ,a  Rawiinas.  (2021  fi.?4-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summ.ary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
87-327,  adopted  July  29. 1987,  and 
released  August  25. 1987.  The  full  text  of 
this  Com.mission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800. 
2100  M  Street.  NW..  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  ar^  prohibited  in 
CommissicMi  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission 

Mark  N.  Lipp, 

Chief  Alhcvtions  Branch  Mass  Media 

Liu.  jau. 

IFR  Doc.  87-20183  Filed  9-1-87;  8:45  amj 
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47  CFR  Part  73 

I  MM  Docket  No.  87-326,  RM-5778J 

Radio  Broadcasting  Services;  Ephrata, 
WA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  by  Read 
Broadcasting,  licensee  of  Station 
KGDN(FM).  Channel  240A.  Ephrata. 
V\ashington.  proposing  the  substitution 
of  Channel  222C2  for  Channel  240A  at 
Ephrata.  Washington,  and  modification 
of  its  license  to  specify  operation  on  the 
higher  class  channel.  The  proposal  could 
provide  a  first  wide  coverage  area  FM 
station  at  F^phrata. 

DATES:  Comments  must  be  filed  on  or 
before  October  16, 1987.  and  reply 
com.ments  on  or  before  November  2. 
1987. 

ADDRESS:  Federal  Co.mmunications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  .N'eal  J.  Friedman. 
Esquire,  Pepper  S  Corazzini,  1776  K 
Street.  NW..  Suite  200.  Washington,  DC 
20006  (Counsel  for  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Patii,;:,i  Rawhngs,  (202)  6.:!4-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commissions  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
87-326,  adopted  July  29. 1987.  and 
released  August  25,  1987.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street.  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street,  NW\,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 


UM  I 
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For  information  regarding  proper  filing 
procedures  for  comments.  See  4"  CFR 
1.415  and  1  420 

List  of  Subjects  in  47  CFR  Part  73 

Rddio  broadcasting. 

Federal  Communications  Commission. 

Mark  N.  Lipp. 

Chief,  Allocations  Branch.  Mass  Media 
Bureau. 

:FR  Doc.  8"-20184  Filed  9-1-67;  8:45  am) 

BILLING  CODE  6712-01-M 

47  CFR  Part  73 

IMM  Docket  No.  87-334  .  RM-57411 

Radio  Broadcasting  Services;  Madera, 
CA 

AGENCV:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  by  SJCC 
Broadcasting.  Inc.  proposing  the 
substitution  of  FM  Channel  221B1  for 
Channel  221A  at  Madera.  California, 
and  modification  of  the  license  of 
Station  KQMD-FM  accordingly,  to 
provide  that  community  with  its  first 
wide-coverage  area  FM  service. 
DATES:  Comments  must  be  filed  on  or 
before  October  19.  1987.  and  reply 
comments  on  or  before  November  3. 
1987. 

ADDRESS:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Richard 
|.  Hayes.  Jr..  Esq..  1359  Black  Meadow 
Road.  Greenwood  Plantation. 
Spotsylvania.  VA  22553. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancv  V.  [ovner.  Mass  Media  Bureau. 
{202]  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  iS  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No, 
87-334.  adopted  August  3.  1987,  and 
released  August  26.  1987.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  F"CC 
Dockets  Branch  (Room  230).  1919  M 
Street.  NVV..  'W'ashington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service.  (202)  857-3800, 
2100  M  Street.  .NW..  Suite  140, 
Washington.  DC  2(X)37. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 


Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1  1231  for  rules  governing 
permissible  e,\  parte  contact. 

Fo    information  regarding  proper  filing 
procedures  for  comments,  See  47  CFR 
1.415  and  1.420, 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission 
Mark  N.  Lipp, 

Chief.  .Allocations  Branch,  Policy  and  Rules 
Division.  Mass  .Medio  Bureau. 
|FR  Doc.  87-20176  Filed  9-1-87:  8:45  am) 

BILLING  CODE   6712-Ol-M 


47  CFR  Part  73 

IMM  Docket  No.  87-337,  RM-57881 

Radio  Broadcasting  Services;  Augusta, 
GA 

agency:  Federal  Communications 

Com.Tiission. 

action:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  b\  Sunnv  Communications,  Inc., 
licensee  of  Station  WZNY(FM), 
Augusta.  Georgia,  which  seeks  to 
substitute  Class  C  Channel  289  for 
Channel  289C1  at  Augusta,  and  to 
modify  its  license  to  specify  the  new 
class  of  channel. 

DATES:  Comments  must  be  filed  on  or 
before  October  19.  1987.  and  reply 
comments  on  or  before  November  3, 
1387. 

ADDRESS:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Richard  [,  Bodorff.  Fisher, 
Wa\  land.  Cooper  and  Leader.  1255  23rd 
Street.  NW,.  Washington.  DC  20037, 
(Counsel  for  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Montrose  H.  Tyree.  Mass  Media  Bureau. 
(202)  634-6530." 

SUPPLEMENTARY  INFORMATION:  This  iS  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  .Making.  .MM  Docket  No. 
87-337.  adopted  August  5.  198".  and 
released  August  26,  1987.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 


Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street.  .NW..  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  'o  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFT? 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Mark  X.  Lipp, 

Chief  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
IFR  Doc.  87-20177  Filed  9-1-87:  8:45  am] 
BILLING  C00£  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  87-336.  RM-55721 

Radio  Broadcasting  Services;  North 
Windham,  ME 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  Kollen 
Dodge,  proposing  the  allocation  of  FM 
Channel  294A  to  .North  Windham, 
.Maine,  as  that  community's  first  FM 
broadcast  service.  There  is  a  site 
restriction  1.2  kilometers  west  of  the 
community.  Concurrence  of  the 
Canadian  government  is  required  for  the 
allotment  of  FM  Channel  294A  at  North 
Windham 

DATES:  Comments  must  be  filed  on  or 
before  October  19.  1987,  and  reply 
comments  on  or  before  November  3, 

1987. 

ADDRESS:  Federal  Communications 
Commission.  Washington.  DC  20554,  In 
add.iion  to  filing  com.ments  with  the 
FCC.  interested  parties  should  ser\e  the 
petitioner,  or  its  counsel  or  consultant. 
as  follows:  Brian  Dodge.  Harvest 
Broadcasting  Services.  PO  Box  105F"M. 
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Hinsdale,  New  Hampshire  03431. 

(Consultant  to  the  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  .Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commissions  Notice  of 
Proposed  Rule  Making,  MM  Docket  No, 
87-336,  adopted  August  5.  1987,  and 
released  August  26,  1987.  The  full  tax!  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street.  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-38(»), 
2100  M  Street.  NVV.,  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flevibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  e.v 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
see  47  CFR  1.1231  for  rules  go\erning 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting 

Federal  Communications  Commissiiin 
Mark  N.  Lipp, 

Chief.  Allocations  Branch.  Pulicy  and  Rtiirs 

Division.  Masn  .Media  Bureau. 

[FR  Dor.  8"-20178  FilRd  9-1-87:  8:45  am] 

BILLING  CODE  6712-01-M 


47  CFR  Part  73 

(MM  Docket  No.  87-335.  RM-5634  and  RM- 

58971 

Radio  Broadcasting  Services; 
Steelville  and  Hermann,  MO 

AGENCY:  Federal  Communications 

Cionip^ission. 

action:  Proposed  rule. 


SUMMARY:  This  document  requests 
comments  un  two  separate  petitions. 
Twenty-One  Sound  Communications 
Inc.  requests  the  substitution  of  FM 
Channel  227C2  for  244A  at  Steelville, 
Missouri  and  modification  of  its  license 
for  Station  KNSX-FM  to  specify 
operation  on  Channel  227C2.  Kenneth 
W-  Kurnzie  proposes  the  allotment  of 


FM  Channel  227,'\  to  Hermtinn.  Missouri 
as  that  community's  first  F'M  broadcast 
service.  There  is  a  site  restriction  6.8 
kilometers  (4.2  miles)  west  of  the 
community. 

DATES:  Comments  must  be  filed  on  or 
before  October  19.  1987.  and  reply 
comments  or  or  before  November  13, 

IPR", 

ADDRESS:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows: 

Randal  Waciiter.  Twenty-One  Sound 
Communications.  Inc.,  3418  Douglas 
Road.  Flortssant,  Missouri  63034 

Kenneth  W.  Kuenzie.  102  Elm  Street, 

Suite  203.  Washington.  Missouri  63090 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  iS  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket 
No.87-335.  adopted  August  5.  1987.  and 
released  August  26  ,  1987.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800, 
2100  M  Street.  NW,  Suite  140, 
Washington.  DC.  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  e\ 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFK  Part  73 

Radio  broadcasting. 
Kedciul  C(immiinir:,itions  Commission. 
Mark  N.  Lipp, 

Chii-f.  .Allocations  Branch.  Policy  and  Ruins 

Divi.-iion.  Mux  Media  Bureau. 

(FR  ll()( .  87-20179  Filed  9-1-87;  8:45  am| 

BILLING  CODE  6ri2-01-M 


47  CFR  Part  73 

I  MM  Docket  No.  87-325.  RM-58221 

Radio  Broadcasting  Services; 
Wenatchee,  WA 

AGENCY:  Federal  Communications 
Commission. 

action:  Proposed  rule. 


summary:  This  document  requests 
comments  on  a  petition  by  Wenatchee 
Wireless  Works,  licensee  of  Station 
KYIR(FM).  Channel  285A.  Wenatchee. 
Washington,  proposing  the  substitution 
of  Class  C2  Channel  285  for  285A  at 
Wenatchee  and  modification  of  its 
license  to  specify  the  higher  class 
frequency,  as  that  community's  second 
wide  coverage  area  station.  A  site 
restriction  of  63  kilometers  (3.9  miles) 
southeast  of  Wfridtchee  is  required. 
Also  Canadian  concurrence  is  required. 

dates:  Comments  must  be  filed  on  or 
before  October  16.  1987.  and  reply 
comments  on  or  before  November  2  . 
1987 

ADDRESS:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Barry  A. 
Friedman.  Esquire,  Wilner  &  Scheiner. 
1200  New  Hampshire  Avenue,  .NW., 
Suite  300,  VVashington,  DC  20036 
(Cmirise!  to  petitioner). 

for  further  information  contact: 

Patricia  Rawlmgs.  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
87-325.  adopted  |uiy  29.  1987.  and 
released  August  25.  1987.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street,  NW..  Wa.shington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  8.==~-3800. 
21(K)  M  Street.  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
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See  47  CP'R  1.1231  fur  rules  j>i>'.  erniny 
permissible  ex  parte  contact. 

For  information  regtirdma  proper  filing 
procedures  for  comments.  See  47  CFR 
1.4 ;3  jnd  1.420. 

List  of  Subjects  in  47  CFR  Part  ~3 

Radio  broad&astmg, 

Ki'dnrnl  Communi(.a!:uns  Commis.sion. 

Mark  \.  Lipp, 

Chu\f.  A  J  local  ions  Branch.  Muss  Media 
Biimau. 

;rR  Due,  R--20185  Filed  9-1-87:  8:45  am] 

SILLIMG  CODE  6712-01-*! 

INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1039 

.  Ex  Parte  No.  230  (Sul>-No.  5)1 

Improvement  of  (TOFC/COFC) 
Regulation,  Trailer  on  Flatcar  anc' 
Container  on  Flatcar 

agency:  Interstate  Commerce 
Lio.'i'.rr.ission. 


ACTION:  V\  ithdrawal  of  proposed  rule. 

SUMMARY:  .'\fter  reopening  for  additional 
(  ommc!  K  (4:'  PR  220,  Jan.  5.  1982) 
f(ii!ov\'r.p  H  f  purt  remand,  the 
Curnri'.ission  hdS  concluded  that  the 
TOFC/COFC  exem.ption  formerly  found 
in  49  CFR  1039  m.  established  in"its 
prior  decision  {3M  i.C.C.  731:  46  FR 
14348,  Feb.  27. 1981),  can  and  should 
apply  to  the  Alaska  Railroad  Transfer 
Act.  No  changes  in  49  CFR  1039.13 
(which  has  recently  been  replaced  by 
new  provisions  in  49  CFR  1090.1  and 
1090.2)  are  necessary. 

Proposed  changes  in  the  lanugage  of 
the  TOFC/COPC  exemption  to  clarify  its 
scope  imII  not  be  nidde  in  this 
proceeding,  and  a  proposed  technical 
d.mend.nent  to  49  CFR  1300.67(b](lJ  (now 
49  CFR  1312.37(b))  is  found  to  be 
unnecessary  and  will  not  be  made. 

DATE;  This  decisKir.  will  be  effective  on 

October  2,  198" 

FOR  FURTHER  INFORMATION  CONTACT: 

Craig  M   Keats.  (202)  275-'-312  TUVi  for 
heanne  impaired   !202)  2"5-1~2'i 


SUPPLEMENTARY  INFORMATION: 

.■\uo;t;ondl  information  ,s  co  ".lainedin 
the  Commission's  dec  si   n  To  purchase 
a  copy  of  the  full  decision  write  to  T.S. 
InfoSystems,  Inc..  Room  2229.  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  or  call  28&-4357 
(assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
275-1721  Of  by  pickup  from  TSl  in  Room 
2229  at  Commission  headquarters). 

This  action  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  energy  conservation. 

We  reaffirm  our  certification  in  the 
proposed  rulemaking  notice  that  this 
action  will  not  have  a  significant  effect 
on  a  substantia!  number  of  small 
entities, 

.^uthority:  49  L'.S.C.  10321.  10505. 

Decided:  August  19. 1987. 

By  the  Commission.  Chairman  Cradison. 
Vice  Chairman  Lamboley.  Commissioners 
Sterrett.  Andre,  and  Simmons. 
Noreta  R.  McGee, 
Secretary 
[VR  Doc.  87-20206  Filed  9-1-87;  8:45  am) 
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Notices 


This   section   of   the   FEDERAL   REGISTER 
contains  documents  other  than  rules  or 
proposed   rules  that   are   applicable  to  the 
public.    Notices  of   heanngs  and 
investigations,   committee   meetings,   agency 
decisions   and   rulings,   delegations   of 
authority,    filing   of   petitions   and 
applications  and  agency  statements  of 
organization   and   functions  are   examples 
of  documents  appearing   in   this   section. 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

State  of  Idaho  Agricultural  Water 
Quality  Program;  Determination  of 
Primary  Purpose  of  Program  Payments 
for  Consideration  as  Excludable  From 
Income 

agency:  Office  of  the  Secretary.  USDA. 
action:  N'utice  of  determination. 

summary:  The  Secretary  of  Agriculture 
has  determined  that  cost-share 
payments  made  to  individuals  under  the 
Idaho  Agricultural  Water  Quality 
Program  are  made  primarily  for  the 
purpose  of  conserving  soil  and  water 
resources  and  protecting  or  restoring  the 
environment.  This  determination,  which 
is  made  in  accordance  with  section 
126(b)  of  the  Internal  Revenue  Code  of 
1954,  as  amended,  and  the  provisions  of 
7  CFR  Part  14,  permits  recipients  of 
these  payments  to  exclude  them  from 
gross  income  for  Federal  income  tax 
purposes  if  certain  other  conditions  are 
met. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  R.  McMullen,  Director, 
Conservation  and  Environmental 
Protection  Division,  Agricultural 
Stabilization  and  Conservation  Service, 
USDA,  P,0.  Box  2415.  Washington,  DC 
20013,  (202)  447-6221;  or  Lee  Stokes, 
Director.  Division  of  Environment.  Idaho 
Department  of  Health  and  Welfare, 
Statehouse,  Boise,  Idaho  83720,  (208) 
334-4061. 

SUPPLEMENTARY  INFORMATION:  Section 
126  of  the  Internal  Revenue  Code  of 
1954,  as  added  by  the  Revenue  Act  of 
1978  and  amended  by  the  Technical 
Corrections  Act  of  1979,  provides  that 
certain  payments  made  under  State 
programs  may  be  eligible  for  exclusion 
from  gross  income  if  certain 
determinations  are  made.  The  Secretary 
of  Agriculture  must  determine  whether 
payments  made  under  a  State  program 
as  described  in  section  162(a)(10),  are 


"made  primarily  for  the  purpose  of 
conserving  soil  and  water  resources, 
protection  or  restoring  the  environment, 
improving  forests,  or  providing  a  habitat 
for  wildlife."  In  making  this 
determination,  the  Secretary  of 
Agriculture  must  evaluate  each  program 
according  to  criteria  set  forth  in  7  CFR 
Part  14. 

One  of  the  State  conservation 
programs  is  the  Idaho  Agricultural 
Water  Quality  Program  authorized  by 
Idaho  Code  39-3601  et  seq..  effective 
July  1, 1980.  The  Idaho  Agricultural 
Water  Quality  Program  provides  grants 
to  soil  conservation  districts  for  cost- 
sharing  with  farmers  who  apply 
conservation  and  pollution  control 
practices. 

The  objective  of  the  program  is  to 
protect  and  enhance  the  quality  and 
value  of  water  resources  of  the  State  by 
controlling  and  abating  water  pollution 
from  agricultural  lands. 

This  program  is  funded  by  the 
availability  of  unobligated  funds  in  the 
State  Water  Pollution  Control  Account 
and  from  the  appropriation  of  funds  by 
the  Idaho  State  legislature  to  the  Idaho 
Department  of  Health  and  Welfare. 

Administration — The  program  is 
administered  by  the  Idaho  Department 
of  Health  and  Welfare.  The  Idaho  Board 
of  Health  and  Welfare  with  the  approval 
of  the  Idaho  Soil  Conservation 
Commission  estabishes  a  list  of  priority 
projects  for  the  control  of  agricultural 
nonpoint  source  pollution.  The  actual 
administration  of  the  cost-share 
assistance  rests  with  the  local  soil 
conservation  district. 

Program  Operation— Under  the  Idaho 
Agricultural  Water  Quality  Program,  a 
grant  is  made  to  a  soil  conservation 
district  by  the  board  of  health  and 
welfare  following  an  application  and 
evaluation  process.  Only  districts 
having  projects  included  in  the  Idaho 
Soil  Conservation  Commission  list  of 
priority  projects  are  eligible.  After  a 
grant  is  made,  the  district  begins 
developing  water  quality  plans  with 
farmers  in  the  project  area.  Each  plan 
identifies  farm  problems  and  sets  forth 
solutions  (Best  Management  Practices) 
to  those  problems,  as  well  as  a  schedule 
for  installing  the  needed  practices.  The 
farmer-applicant  must  approve  the  plan 
and  sign  a  long  term  (5  to  10  years) 
contract,  agreeing  to  provide  adequate 
treatment  for  all  critical  acres  and 
pollution  sources  on  his  farm  and  agree 
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to  operate  and  maintain  all  installed 
practices  for  the  life  of  the  contract.  The 
district  then  provides  a  cost-share 
payment  to  the  applicant-farmer  for 
portions  of  the  practices.  Additional 
practices  are  oftentimes  required  by  the 
district  for  which  cost-share  assistance 
is  not  provided. 

Practices  which  are  eligible  for  cost/ 
share  assistance  are  those  practices 
included  in  the  catalogue  of  Best 
Management  Practices  set  forth  in  the 
Idaho  Agricultural  Pollution  Abatement 
Plan,  a  statewide  plan  for  addressing 
agricultural  pollution  problems  certified 
by  the  Governor  of  Idaho  in  1979  as  the 
agricultural  portion  of  the  State  water 
quality  management  plan.  These 
practices  include:  conservation  cropping 
systems,  contour  farming,  cover  and 
green  manure  crops,  diversions,  grade 
stabilization  structures,  grassed 
waterway  or  outlets,  irrigation 
improvement,  animal  waste  control, 
pasture  and  hayland  management, 
streambank  protection,  terraces  and  no- 
till  farming  systems. 

Prior  to  project  startup,  all  practices 
must  be  approved  by  the  Idaho  Soil 
Conservation  Commission.  In  addition, 
cost-share  rates  are  also  approved  at 
this  time.  Standards  and  specifications 
of  the  USDA  Soil  Conservation  Service 
are  used  for  design,  construction, 
installation,  operation,  and  maintenance 
of  all  practices  in  the  program. 
Additional  practices  may  be  added  to 
the  catalogue  of  Best  Management 
Practices  in  the  Idaho  Agricultural 
Pollution  Abatement  Plan,  through  the 
procedure  spelled  out  in  the  Plan. 

Cost-share  rates  are  based  upon 
average  costs  to  land  users  for  installing 
measures  and  practices.  Eligible  costs 
include  labor,  operating  supplies,  and 
other  direct  costs  required  for  physical 
installation  of  a  measure  or  practice. 
Average  costs  are  based  upon  actual 
cost  data  collected  from  land  users, 
suppliers  and  USDA  Agricultural 
Stabilization  and  Conservation  Service. 
The  maximum  payment  per  participant 
is  S50.000.  There  is  no  annual  payment 
limitation,  however. 

The  authorizing  legislation, 
regulations,  and  operating  procedures 
for  the  Agricultural  Water  Quality 
Program  of  the  State  of  Idaho  have  been 
carefully  examined  using  the  the  criteria 
set  forth  in  7  CFR  Part  14.  The 
Department  has  concluded  that  the 
payments  made  under  this  cost-share 
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program  are  made  to  provide  financial 
assistance  to  eligible  persons  in  carrj-ifig 
out  soil  and  water  conservation 
measures  and  in  protecting  or  restoring 
the  environment. 

A  "Record  of  Decision  Idaho 
Agricultural  Water  Quality  Program; 
Primary  Purpose  Determination  for 
P'ederal  Tax  Purposes'"  has  been 
prepared  and  is  available  upon  request 
from  the  Conservation  and 
Environmental  Protection  Division. 
ASCS.  Requests  may  be  sent  to  the 
dddress  listed  above. 

Determination 

It  is  hereby  determined  in  accordance 
with  section  126(b)  of  the  Internal 
Revenue  Code  of  1954,  as  amended,  and 
7  CFR  Part  14  that  all  cost-share 
paym.ents  made  after  July  1,  IQaO  for 
conservation  practices  under  the  Idaho 
Agricultural  Water  Quality  Program 
(Idaho  Code  39-3601  et  seq.)  are  for  the 
following  purposes:  soil  and  water 
conservation  and  protecting  or  restoring 
the  environment. 

Signed  at  Washington.  DC.  on  August  24. 
19H7. 

Richard  E.  Lyng, 

Sfcretary.  U.S.  Departnuwt  of  Agriculture. 
|FR  Doc.  87-20211  Filed  9-1-87;  8:45  amj 

BILLING  CODE  3410-01-M 


Agricultural  Marketing  Service 

Lemons  Grown  In  California  and 
Arizona;  MarVeting  Policy  Reopening 
and  Extension  of  the  Comment  Period 
on  Notice  of  Marketing  Policy 

agency:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Notice  of  marketing  policy; 
reopening  and  extension  of  comment 
period. 

SUMMARY:  Notice  is  hereby  given  that 
the  time  period  for  Filing  written 
comments  is  reopened  and  extended  on 
the  notice  of  the  1987-88  marketing 
policy  for  lemons  grown  in  California 
and  Arizona  until  15  days  after 
publication  of  this  document. 

date:  Written  suggestions,  views,  or 
pertinent  information  will  be  considered 
if  received  by  September  17,  1987. 

ADDRESSES:  Comments  should  be  sent 
to:  Docket  Clerk.  USDA,  AMS,  Fruit  and 
Vegetable  Division,  Room  2085,  South 
Building.  P.O.  Box  96456,  Washington, 
DC  20090-6456.  Three  copies  of  all 
written  material  shall  be  submitted,  and 
they  will  be  made  available  for  public 
inspection  at  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 


FOR  FURTHER  INFORMATION  CONTACT: 

Jtimes  M.  Scdnlun,  Acting  Chief.  USDA. 
AMS.  Fruit  and  Vegetable  Division. 
Marketing  Order  Administration  Branch, 
P  O.  Box  96456.  Room  2523.  South 
Building.  Washington.  DC  20()<^(V-6456; 
telephone:  1202)475-3914 
SUPPLEMENTARY  INFORMATION:  The 
notice  of  marketing  policy  was  issued 
under  Marketing  Order  No.  910.  as 
amended  (7  CFR  Part  910),  regulating  the 
handling  of  lemons  grown  in  California 
and  Arizona  This  order  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  (the  "Act",  7  U.S.C.  601- 
0-4),  as  amended.  The  notice  was  issued 
July  28.  1987,  and  published  on  .August  3, 
1987.  m  the  Federal  Register  (52  FR 
28736).  If  pertained  to  the  1987-88 
marketing  poiiry  for  lemons  grown  in 
California  and  Arizona.  Comments  were 
to  be  received  by  August  18, 1987. 

The  Department  has  recieved  a 
request  from  an  interested  person,  that 
the  Department  provide  more  time  for 
interested  persons  including  growers 
and  handlers  to  analyze  the  marketing 
policy. 

Reopening  and  extending  the 
comment  period  will  provide  interested 
persons  more  time  to  re\iew  this 
marketing  policy  and  submit  wntten 
views  and  information  pertinent  to  the 
marketing  policy  and  the  need  for  and 
the  level  of.  regulation  for  the  1987-68 
season.  The  additional  time  will  also 
provide  interested  persons  more  time  to 
comment  on  the  possible  regulatory  and 
informational  impact  of  the  marketing 
policy  and  seasonal  regulations  on  small 
businesses.  Accordingly,  the  comment 
period  is  reopened  and  extended  until  15 
days  after  the  date  of  publication  of  this 
document  in  the  Federal  Register. 

Authority:  Sees.  1-19,  46  Stat.  31,  as 
amended:  7  U.S.C.  601-674. 

Dated:  August  27, 1987. 
William  |.  Doyle. 

.'Kcting  Deputy  Director.  Fruit  and  Vegetable 
Division.  Agricultural  Marketing  Sen-ice. 

IFR  Doc.  87-20120  Filed  9-1-87;  8:45  am] 

BILUNG  COOE  3410-02-M 


Forest  Service 

Intent  To  Supplement  the 
Environmental  Impact  Statement  for 
the  Grand  Mesa,  Uncompahgre,  and 
Gunnison  National  Forests  Land  and 
Resource  Management  Plan 

The  Department  of  Agriculture.  Forest 
Service  will  prepare  a  supplement  to  the 
Final  Environm-ental  Impact  Statement 
(EIS)  and  will  amend  the  Grand  Mesa, 
Uncompahgre,  and  Gunnison  National 
Forests'  Land  and  Resource 
Management  Plan  (the  Forest  Plan)  in 


Delia.  Garfield.  Gunnison.  Hinsdale. 
Mesa.  Montrose.  Ouray.  Saguache.  San 
|uan.  and  San  Migue!  Counties.  CO.  The 
Forest  Plan  was  approved  September  29. 
1983  The  Notice  of  Availability  for  the 
EIS.  Forest  Plan  and  Record  of  Decision 
appeared  in  the  October  14.  1963, 
Federal  Register  A  reanalysis  of  the 
Forest  Plan  was  required  by  Deputy 
Assistant  Secrtary  of  Agnculture. 
Dougljs  W.  MacCleer\''s  decision  of  [uly 
31.  1985.  related  to  a  review  of  the 
Chiefs  decision  on  an  appeal  of  the  EIS 
and  Plan  by  the  Natural  Resources 
Defense  Council.  A  Notice  of  Intent  to 
Reanalyze  the  Forest  Plan  appeared  in 
the  October  3.  1986,  Federal  Register 

The  Forest  Senice  has  made  a 
preliminary  determination  that 
significant  changes  to  timber,  water. 
Wildlife,  and  range  resources  will  occur 
to  the  Forest  Plan  (36  CFR  219  10(0) 
based  on  results  of  its  reanalysis  efforts 
to  date.  No  determination  has  yet  been 
made  as  to  what  the  specific  changes  to 
the  Forest  Plan  night  be.  The  Forest 
Service  will  subsequently  make  a  final 
determination  of  significance  in  a  new 
Record  of  Decision. 

The  analysis  will  concentrate  on  the 
following  issue  areas  which  initiated  the 
need  for  a  change: 

1.  USDA  decision  of  July  31,  1985; 

2.  Below  cost  timber  sales: 

3.  Timber  demand;  and 

4.  Aspen  management. 

The  issues  focus  on  demand  for  wood 
fiber  on  the  Forest,  vegetation  treatment 
of  aspen  to  provide  non-timber  benefits, 
"below-cost"  timber  sales,  and  the  main 
points  of  the  MacCleery  decision.  These 
six  points  deal  with  economic 
implications  of  the  timber  program,  the 
timber  program's  contribution  to  net 
public  benefits,  timber  cost  reduction — 
revenue  enhancement  studies,  timber 
demand,  timberland  suitability,  and 
"below-cost "  timber  sales. 

An  addendum  to  Planning  Action  1 — 
Identification  of  Issues.  Concerns,  and 
Opportunities,  is  now  available  for 
public  review  by  contacting  the  Forest 
Supervisor  at  the  address  below 

The  Proposed  Action  (Forest  Plan) 
and  alternatives  are  described  in 
Chapter  II  of  the  final  Environmental 
Im.pact  Statement  prepared  for  the 
Forest  Plan  (Chapter  II.  pages  11-15 
through  11-60).  A  discussion  of  the  issues 
addressed  in  the  final  EIS  is  on  pages  I- 
10  through  1-14,  Fhjblic  comment  on  the 
issues  and  the  Forest  Service  responses 
appear  in  Chapter  VI  of  the  final  EIS. 

As  part  of  the  reanalysis  effort  the 
original  alternatives  will  be  redesigned 
to  reflect  the  issues  described  above. 
.Additional  alternatives  may  be 
developed  Federal,  State,  and  local 
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ayt-ncies,  individuals,  and  organizations 
are  invited  to  submit  comments  on  the 
issues. 

The  Forest  Service  is  following  the 
requirements  in  36  CFR  Part  219  for 
amending  the  Forest  Plan. 

Gary  E.  CargiU.  Regional  Forester. 
Ri)(:)<,y  .Mountain  Region,  is  the 
responsible  official. 

The  draft  supplement  [o  the 
Environmental  Impact  Statement  should 
be  available  for  public  review  and 
comment  by  April  1988.  The  final 
supplement  to  the  environmental  impact 
statement  is  scheduled  to  be  completed 
by  September  1988. 

Written  comments  and  suggestions 
concerning  the  issues  and  their  analysis 
should  be  sent  to  Raymond  J.  Evans. 
Forest  Supervisor.  Grand  Mesa, 
I'ncnmpahgre  and  Gunnison  National 
Forests.  22'r)0  Highway  50.  Delta. 
Colorad.;  H1416.  by  September  30,  1987. 

Dale:  August  17. 1987. 
S.H.  Hanks, 

Deputy  Rtigional  Forester. 
|FR  Doc.  87-20139  Filed  9-1-87:  8:45  a.m.] 
BILLING  CODE  3410-11-M 


Packers  and  Stockyards 
Administration 

Amendment  to  Certification  of  Central 
Filing  System;  Oregon 

The  cei  tification  of  the  Statewide 
central  filing  system  of  Oregon  is  hereby 
amended  on  the  basis  of  information 
submitted  by  Barbara  Roberts,  Secretary 
of  State,  for  farm  products  produced  in 
that  State  as  follows: 


UM  I 


Barley 

Com  for  gruin  Odis 

Rye 

Alfdlfa 

Ensilage 

Grass  &  Grain  Straw 

Alfalfa  Seed 

Bentgrass 

Biuegrass 

Bromc 

Clover 

Fescue 

Field  Peas 

Orchardgrass 

Herb 

Hops 

.Mint 

Oil  Seed 

Apples 

Apricols 

Cantaloupes 

Cherries 

Grapes 

Fllberls 

Blackberries 

Blueberries 

Boysen  &  Youngberries 

Caneberries 

Cranberries 

Currants 

Artichokes 

Asparagus 

Beans 

Beets 


Trilicale 
Wheal 

Hay 
Sorghum 

Rape  Seed 

Ryegrass 

Timothy 

Vetch 

Wheat  Crass 

Other  Grass  Seed 

Other  Legume  Seed 

Potatoes 
Sugarbeet 
Vegetable  S  Flower 
Seeds 

Peaches 

Pears 

Plums 

Prunes 

Watermelons 

Walnuts 

Elderberries 

Goosel)ernes 

Loganberries 

Marionbernes 

Raspberries 

Strawberries 

Broccoli 

Brussel  Sprouts 

Cabbage 

Carrots 


CauliflnwiT 

Celery 

Com 

Cucumbers 

Eggplant 

Garlic 

Kohlrabi 

Lettuce 

Mushrooms 

Onions 

Bees 
Bees  Wax 

Bulbs 


Peas 

Peppers 

Pumpkins 

Radishes 

Rhubarb 

Rutabagas 

Spinach 

Squash 

Tomatoes 

Turnip 

Standing  Timber 
Trees  (Except  Standing 
Timber) 


Greenhouse  S(oclt  Honey  Turf  Sod 
Logs  Worms 

Nursery  Slock 

Cattle  t,  Calves  Mink 

Goats  Mules 

Hogs  &  Pigs  Rabbits 

Horses  Sheep  &  Lamb 

Llamas  Wool 
Milk 

Broilers  Eggs 

Chickens  Geese 

Ducks  Turkeys 

Fish  &  Shellfi* 

The  central  filing  system  was 
previsouly  certified,  pursuant  to  section 
1324  of  the  Food  Security  Act  of  1985,  for 
specified  farm  products  produced  in  that 
State  (51  FR  43647,  December  3,  1986). 

This  amendmerit  is  issued  pursuant  to 
authority  delegated  by  the  Secreatary  of 
Agriculture 

Authority;  Sec.  1324(c)(2),  P.L.  99-198,  99 
Stat.  1535,  7  L'.S.C.  1631(c)(2):  7  CFR 
2.17(e)(3).  2.56(a)(3).  51  FR  22795. 

Dated:  August  28, 1987. 

Calvin  W.  Watkins, 

Acting  AdmiDistrator  Packers  and Stockyanls 
Administration. 

|FR  Doc  87-20118  Filed  9-1-87;  8:45  am| 

BILLING  CODE  3410-KI>-M 


ARMS  CONTROL  AND  DISARP/AMENT 
AGENCY 

General  Advisory  Committee;  Closed 
Meeting     ■ 

In  accoraance  with  the  Federal 
Advisory  Committee  Act.  as  amended, 
the  U.S.  Arms  Control  and  Disarmament 
Agency  announces  the  following 
meeting; 

Name:  General  Advisory  Committee 
on  Arms  Control  and  Disarmament. 

Date:  September  23, 1987. 

Time:  9:00  a.m. 

Place:  State  Department  Building, 
Washington,  DC. 

Type  of  meeting:  Closed. 

Contact:  Barry  Daniel,  Executive 
Director,  General  Advisory  Committee 
on  Arms  Control  and  Disarmament. 
Room  5927,  Washington,  DC  20451,  (202) 
647-5178. 

Purpose  of  advisory  committee:  To 
advise  the  Director  of  the  U.S.  Arms 
Control  and  Disarmament  Agency  en 
arms  control  and  disarmament  policy 
and  activities,  and  from  time  to  time  to 
advise  the  President  and  the  Secretary 
of  State  respecting  matters  affecting 


arms  control,  disarmament,  and  world 
peace. 

Agenda:  Will  present  the  foUovv-ing 
discussions  and  presentations: 
September  23,  24. 1987 

Soviet  Arms  Control  F*ractices. 

Soviet  Force  Developments 

Executive  Session. 

Reason  for  closing:  The  G  AC 
members  will  be  reviewing  and 
discussing  matters  specifically  required 
by  Executive  Order  to  be  kept  secret  in 
the  interest  of  national  defense  and 
foreign  policy. 

Authority  to  close  meeting:  The 
closing  of  this  meeting  is  in  accordance 
with  a  determination  by  the  Director  of 
the  Arms  Control  and  Disarmament 
Agency  dated  April  1,  1987,  made 
pusuant  to  the  provisions  of  section  10 
(d)  of  the  Federal  Advisory  Committee 
Act  as  amended. 
William  J.  Montgomery, 
Cowmiltee  Management  Officer. 
(FR  Doc.  87-18915  Filed  9-1-87:  8:45  am) 

BILLING  CODE  M20-32-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Short-Supply  Review  on  Certain 
Universal  Mill  Edge  Steel  Plate; 
Request  For  Comments 

AGENCY:  Import  Administration/ 
Internationa!  Trade  Administration. 
Commerce. 

action:  Notice  of  request  for  comments. 

SUMIMARy:  The  Department  of 
Commerce  hereby  announces  its  review 
of  a  request  for  a  short-supply 
determination  under  Article  8  of  the 
U.S. -EC  Arrangement  on  Certain  Steel 
Products,  with  respect  to  certain 
universal  mill  edge  steel  plate. 
DATE:  Comments  must  be  submitted  on 
or  before  September  14.  1987. 
ADDRESS:  Send  all  comments  to 
Nicholas  C.  Tolerico.  Acting  Director, 
Office  of  Agreements  Compliance, 
Import  Administration.  U.S.  Department 
of  Commerce.  Room  7866,  14th  Street 
and  Constitution  Avenue  .\VV.. 
Washington.  DC  20230, 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  O.  Weible.  Office  of 
Agreements  Compliance.  Import 
Administration.  U.S.  Department  of 
Commerce,  Room  7866.  14th  Street  and 
Constitution  .Avenue  NW.,  Washington, 
DC  20230,  (202)  377-0159, 
SUPPLEMENTARY  INFORMATION:  Article  8 

of  the  U.S. -EC  Arrangement  on  Certain 
Steel  Products  provides  that  if  the  U.S. 

*  *  determines  that  because  of 
abnormal  supply  or  demand  factors,  the 
U.S.  steel  industry  will  be  unable  to 
meet  demand  in  the  USA  for  a  particular 
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product  (including  substantial  objective 
evidence  such  as  allocation,  extended 
delivery  periods,  or  other  relevent 
factors),  an  additional  tonnage  shall  be 
allowed  for  such  product  or  products 

We  have  leceived  a  short-supply 
request  for  certain  universal  mill  edge 
plate  in  AISI  grades  1060,  1552, 1572. 
and  15B28-H,  which  will  be  used  in  the 
manufacture  of  wearing  parts  for  earth 
removal  and  snow  removal  equipment. 
The  steel  plate  ranges  from  3/4  to  3  1/2 
inches  in  thickness,  9  to  27  inches  in 
width,  and  148  to  288  inches  in  length. 

Any  party  interested  in  commenting 
on  this  request  should  send  written 
comments  as  soon  as  possible,  and  no 
later  than  September  14,  1987. 
Comments  should  focus  on  the  economic 
factors  involved  in  granting  or  denying 
this  request. 

Commerce  will  maintain  this  request 
and  all  comments  in  a  public  file. 
Anyone  submitting  business  proprietary 
information  should  clearly  identify  the 
business  proprietary  portion  of  the 
submission  and  also  provide  a  non- 
proprietary submission  which  can  be 
placed  in  the  public  file.  The  public  file 
will  be  maintained  in  the  Central 
Records  Unit.  Room  B-099.  Import 
Administration,  U.S.  Department  of 
Commerce  at  the  above  address. 

Joseph  A.  Spelrini, 

Acting  Deputy  Assistant  Secretary  for  Import 

A  dministration. 

August  27. 1987. 

|FR  Doc  8--2ni9q  Filed  9-1-87;  8:45  am] 

BILUNG  CODE  3510-DS-M 


National  Bureau  of  Standards 

Announcement  of  a  Workshop  for 
POSIX  '  (IEEE  Std.  1003.1)  System 
Implementors 

The  Institute  for  Computer  Sciences 

and  Technology  at  the  National  Bureau 
of  Standards  (\BS)  announces  a 
workshop  to  discuss  implementation 
issues  related  to  the  POSIX  Standard, 
which  has  been  proposed  as  a  Federal 
Information  Processing  Standard  (FIPS). 
To  assure  compatibility/interoperability, 
NBS  has  reviewed  and  analyzed  the 
options  that  are  available  for 
implementing  the  Standard,  and  has 
selected  options  that  will  be  proposed 
as  part  of  the  Federal  Standard.  At  the 
workshop.  .\BS  will  present  the 
proposed  specification  and  participants 
will  be  invited  to  express  their  views. 
The  workshop  will  be  held  October 


20-21.  1987  at  a  hotel  in  the  Rockville- 
Gaithersburg  area.  Attendance  is  limited 
by  space  requirements  and  the  size  of 
the  conference  facility:  therefore, 
registration  is  on  a  first  come,  first 
served  basis  with  recommended 
limitation  of  two  participants  per 
company.  A  registration  fee  will  be 
charged  for  attending  the  workshop. 

Participants  are  expected  to  make 
their  own  travel  arrangements  and 
accommodations.  NBS  reserves  the  right 
to  cancel  any  part  of  the  workshop. 

To  register  for  the  workshop, 
companies  may  contact:  POSIX 
Workshop.  Attn;  Debbie  Jackson, 
National  Bureau  of  Standards.  Building 
225.  Room  B-252,  Gaiihersburg.  MD 
20899,  Telephone:  (301)  975-3295. 

The  registration  request  must  name 
the  company  representative(s)  and 
specify  the  business  address  and 
telephone  number  for  each  participant. 
An  NBS  representative  will  confirm 
workshop  registration  reservations  by 
telephone.  For  additional  information, 
contact  D.  Richard  Kuhn.  (301)  975-3337. 

Date  August  26.  1987. 

Ernest  .'Vnibler. 

Oireclor. 

I  PR  Doc.  87-20189  Filed  9-1-67;  8:45  am) 

BILLING  CODE  3510-CN-M 


POSIX  Is  a  trademark  of  IEEE. 


National  Oceanic  and  Atmospheric 
Administration 

Coastal  Zone  Management;  Federal 
Consistency  Appeal  by  Hobonny 
Plantation,  Inc.,  From  Objection  by  the 
South  Carolina  Coastal  Council 

AGENCV:  National  Oceanic  and 

Atmospheric  Administration, 

Commerce. 

ACTION:  Notice  of  appeal, 

summary:  On  July  31, 1987,  the 
Department  of  Commerce  received  a 
letter  from  Hobonny  Plantation.  Inc. 
(Appellant)  filing  a  Notice  of  Appeal 
under  section  307(c)(3)(A)  of  the  Coastal 
Zone  Management  Act  of  1972, 16  U.S.C. 
1456(c)(3)(A),  and  the  Department  of 
Commerce's  implementing  regulations, 
15  CFR  Part  930,  Subpart  H  (1987),  The 
appeal  is  taken  from  an  objection  by  the 
South  Carolina  Coastal  Council  to 
Appellant's  consistency  certification  for 
U.S.  Army  Corps  of  Engineers  Permit 
Application  No.  P/N  87-2A-158-C, 
under  section  10  of  the  River  and  Harbor 
Act  of  1899  and  section  404  of  the 
Federal  Water  Pollution  Control  Act,  for 
construction  of  dikes  to  develop 
aquaculture  ponds  in  Beaufort  County. 
South  Carolina. 

If  the  Appellant  perfects  the  appeal  by 


filing  the  supporting  data  and 
information  required  by  the 
Department's  implementing  regulations, 
public  comments  will  be  solicited  by  a 
notice  in  the  Federal  Register  and  a 
local  newspdper 

FOR  ADDITIONAL  INFORMATION  CONTACT: 

Sydney  Anne  Minneriy,  Attorney/ 
Adviser,  Office  of  the  Assistant  General 
Counsel  for  Ocean  Services.  National 
Oceanic  and  Atmospheric 
Administration,  U.S.  Department  of 
Commerce,  1825  Connecticut  Avenue 
NW..  Suite  603,  Washington.  DC  20235. 
(202)  673-5200. 

(Federal  Domestic  Assistance  Catalog  No. 
11.419  Coastal  Zone  Management  Program 
Assistance) 

Date:  August  27.  1987. 
Daniel  W.  McGovem, 
General  Counsel. 

[FR  Doc  R--2m27  Filed  9-1-87;  8:45  am] 
BILLING  CODE  3S1(M>»-M 


Marine  Mammals;  Issuance  of  Permit 
to  John  G.  Shedd  Aquarium  (P396) 

On  June  16  ~'-^,~   "    ':iew.TS 
published  m  the  Federal  Register  (52 
F.R.  22834]  that  an  application  had  been 
filed  by  the  John  G.  Shedd  Aquarium, 
1200  South  Lakeshore  Drive,  Chicago. 
Illinois  60605  for  a  permit  to  import  three 
(3)  beluga  whales  [Deiphinapterus 
leucas]  for  the  purpose  of  public  display. 

Notice  is  hereby  given  that  on  August 
26, 1987,  as  authorized  by  the  provisions 
of  the  Marine  Mammal  Protection  Act  of 
1972  (16  U.S.C.  1361-1407],  the  National 
Marine  Fisheries  Service  issued  a  Permit 
for  the  above  taking  subject  to  certain 
conditions  set  forth  therein. 

The  Permit  is  available  for  review  by 
interested  persons  in  the  following 
offices: 
Office  of  Protected  Resources  and 

Habitat  Programs.  National  Marine 

Fisheries  Service.  1825  Connecticut 

Avenue.  NW..  Rm.  805.  Washington, 

DC:  and 
Director,  Northeast  Region,  National 

Marine  Fisheries  Service.  14  Elm 

Street,  Federal  Building,  Gloucester, 

Massachusetts  01930. 

Dated:  August  26, 1987, 
Nancy  Foster, 

Director.  Office  of  Protected  Resources  and 
Habitat  Programs.  National  Marine  Fisheries 
Service. 
[FR  Doc.  87-20114  Filed  9-1-87;  8:45  am] 

BILLING  CODE  3510-22-11 
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Federal  Register  ,'  Vol 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amendment  to  tfie  Export  Visa 
Requirements  for  Certain  Cotton 
Textile  Products  Produced  or 
Manufactured  in  Pakistan 

The  Chaimun  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.O.  11651  of  March  3.  1972, 
as  amended,  has  issued  the  directive 
pubhshed  below  to  the  Commissioner  of 
Customs  to  be  effective  on  September  3. 
1987.  For  further  information  contact 
Pamela  Smith,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)377-1212. 

Background 

A  CITA  directive  dated  May  27, 1983 

(48  FR  25257).  as  amended  on  June  2, 
1987,  estabhshed  a  new  export  visa 
arrangement  and  exempt  certification 
for  certain  cotton,  man-made  fiber,  silk 
blend  and  other  vegetable  fiber  textiles 
and  textile  products,  produced  or 
manufactured  m  Pakistan  and  exported 
to  the  United  States. 

In  the  letter  published  below,  the 
ChaL-man  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
directs  the  Commissioner  of  Customs  to 
further  amend  the  export  visa 
requirement  to  allow  entry  of  certain 
cotton  textile  products  in  Category  369, 
visaed  as  369-MCL  or  369-DCL  and  36&- 
D  or  36i:^SL  exported  from  Pakistan  to 
the  United  States  before  August  3,  1987. 
Goods  visaed  as  369-MCL,  369-DCL  or 
369-SL  and  exported  on  or  after  August 
3,  1987  shall  be  denied  entry. 
Merchanise  in  Category  369  exported 
from  Pakistan  on  or  after  August  3,  1987 
must  be  visaed  as  369-D.  369-R,  369-S 
or  369-0. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13,  1982  (47  FR  55709).  as 
amended  on  April  7,  1983  (48  FR  15175). 
May  3.  1983  (48  FR  19924),  December  14, 
1983  (48  FR  55607),  December  30,  1983 
(48  FR  57584),  April  4,  1984  (49  FR 
13397),  June  28.  1984  (49  FR  26622).  Julv 
16.  1984  (49  FR  28754),  November  9.  1984 
(49  FR  44782),  July  14.  1988  (51  FR  25386), 
July  29.  1986  (51  FR  27068)  and  in 
Statistical  Headnote  5.  Schedule  3  of  the 


Tariff  Schedules  of  the  United  States 
Annotated  (1987). 
James  H,  Babb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Imptemeiitation  of  Textile 

Agreements 

August  28.  1987. 

Commissioner  of  Customs, 
Department  of  the  Treasury. 
Washington,  DC  20229. 

Dear  Mr.  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  May  27.  1983.  as  amended 
on  June  2, 1987.  by  the  Chairman  of  the 
Committee  for  the  Implementation  of  Textile 
Agreements  Kvhich  established  export  visa 
requirements  and  exempt  certification 
requirements  for  certain  cotton,  man-made 
fiber,  silk  blend  and  other  vegetable  fiber 
textiles  and  textile  products,  produced  or 
manufactured  in  Pakistan. 

Effective  on  September  3. 1987  the  directive 
of  May  27.  1983.  as  amended,  is  further 
amended  to  permit  entry  of  cotton  textile 
products,  visaed  as  Category  369-MCL  '  or 
369-DCL  '  and  369-D  ^  or  369-SL  ^.  produced 
or  manufactured  in  Pakistan  and  exported 
from  Pakistan  before  August  3, 1987,  for 
which  the  Government  of  Pakistan  has  issued 
an  appropriate  export  visa.  Merchandise  in 
Category  369  exported  on  or  after  August  3. 
1987  shall  be  visaed  as  369-D  ^.  369-R  ^.  369- 
S  *  or  369-0  '.  Entry  shall  be  denied  to  goods 
visaed  as  369-MCL,  369-DCL  or  369-SL 
which  have  been  exported  from  Pakistan  on 
or  after  August  3,  1987. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553. 

Sincerely, 
James  H.  Babb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agpeements. 
[FR  Doc  8-- 20190  Filed  9-1-87;  8:45  amj 

BILLING  CODE  3510-DS-M 


DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

Defense  Sdence  Board  Task  Force  on 
Competitive  Strategies;  Closed 
Session 

action:  Notice  of  advisory  committee 

meetings. 

summary:  The  Defense  Science  Board 


'  In  Category  369.  all  TSUSA  numbers  except 
those  in  365  6615,  366.1720.  366  1740.  366.1955 
366.2020.  368.2040.  368.2420.  368.2440,  366  2B40  and 
366.2860. 

'  In  Ca(e«ory  369,  TSL'SA  numbers  365  6615 
366  1720.  366.1740.  3e6,202a  366.2040.  366.2420 
366.2440  and  366.2660. 

'  In  Category  369.  only  TSUSA  numtwr  366.1955. 

*  In  Category  369.  only  TSUSA  number  366.2840 


Task  Force  on  Competitive  Strategies 
will  meet  in  closed  session  on  October 
16,  1987  at  the  Pentagon,  Arlington, 
Virginia, 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
technical  matters  as  th^y  affect  the 
perceied  needs  of  the  Department  of 
Defense.  At  this  meeting  the  Task  Force 
will  periodically  review  the  application 
of  competitive  strategies  to  the  selection 
of  technologies,  weapons,  and  support 
systems  including  C3  for  emphasis  by 
the  Department  of  Defense. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pul.  L.  No.  92-463.  as  amended  (5  L'.S.C. 
App.  II,  (1982)).  it  has  been  determined 
that  this  DSB  Task  Force  meeting, 
concerns  matters  listed  in  5  U.S.C. 
552b(cj(lj  (1982),  and  that  accordingly 
this  meeting  will  be  closed  to  the  public. 

L.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

(FR  Doc.  87-20123  Filed  9-1-87:  8:45  amJ 

BILLING  CODE  38KM)1-M 


Department  of  the  Army 

Open  Meeting  of  the  Army  Science 
Board's  Ad  Hoc  Subgroup  on  Water 
Supply  and  Management  on  Western 
Installations 

In  accordance  with  section  10fa)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92^63).  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  committee:  Army  Science 
Board  (ASB). 

Date  of  meeting:  23  September  1987. 

Time;  0800-1400  Hours. 

Place:  Fort  Drum.  New  York. 

Agenda:  The  .Army  Snence  Board's  Ad 
Hoc  Subgroup  on  Water  Supply  and 
Management  on  Western  Installation  will 
meet  to  familiarize  themselves  with  the  water 
supply  and  management  issues  at  Fori  Drum. 
New  York,  This  meeting  is  open  to  the  public. 
Any  person  may  attend,  appear  before,  or  file 
statements  with  the  committee  at  the  time 
and  in  the  manner  permitted  by  the 
committee  The  ASB  Administrative  Officer, 
Sally  Warner,  may  be  contacted  for  further 
information  at  (202)  695-3a')9  or  695-7046. 

Sally  A.  Warner, 

Administratn-e  Officer.  Army  Science  Board. 

[FR  Doc.  87-20140  Filed  9-1-87:  8:45  am] 

BILLING  COD€  3710-0»-M 
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Corps  of  Engineers,  Department  of 
the  Army 

Inland  Waterways  Users  Board;  Open 
Meeting 

August  24.  1987. 

ACTION:  Notice  of  opening  meeting. 


SUMMARY:  In  accordance  with  section 
10(a](2)  of  the  Federal  Advisory 
Committei-  Act  (Pub.  L.  92-463)", 
announcement  is  made  of  the  following 
Committee  meeting: 

Name  of  Committee:  Inland 
Waterways  Users  Board. 

Date  of  Meeting:  September  28.  1987. 

Place:  Memphis  Coolc  Convention 
Center,  255  North  Main  Street,  Memphis. 
T\  38103. 

T:me:10  a.m.  to  5  p.m 

Proposed  Agenda 
A.M.  Session 

10:00  Business  Meeting  Opening 

Remarks  and  Old  Busmess 
10:30  Discussion  of  Meeting  Objectives 

and  Formulation  of  Preliminary  Board 

Recommendations 

P.M.  Session 

1:00  Formulation  of  Interim  Board 

Report 
4:00  Public  Comment  Period 
4:30  New  Business 
5:00  Meeting  Adjournment 

This  meeting  is  open  to  the  public. 
Any  interested  person  may  attend, 
appear  before,  or  file  statements  with 
the  committee  at  the  time  and  in  the 
manner  permitted  by  the  committee. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  C.  Holliday.  Headquarters. 

U.S.  Army  Corps  of  Engineers,  CECW-P, 

Washington,  DC  20314-1000  at  (202) 

272-0146. 

H.).  Hatch, 

Ma/or  General.  US.  Army.  Executive  Director 

to  the  Inland  Waterways  Users  Board. 

|FR  Due  87-20141  Filed  9-1-87;  8:45  am| 

WLUMG  CODE  371&-92-M 


DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Director,  Information 
Technology  Services,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980 


DATES:  Interested  persons  are  invited  to 
siibni;'  comments  on  or  before  October 
2.  198". 

ADDRESSES:  V\r!tten  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Desk  Officer.  Department  of 
Education.  Office  of  Management  and 
Budget,  726  Jackson  Place  NW.,  Room 
3208,  New  Executive  Office  Building, 
Washington,  DC  20503,  Requests  for 
copies  of  the  proposed  information 
collection  requests  should  be  addressed 
to  Margaret  B.  Webster.  Department  of 
Education,  400  Maryland  .Avenue  SW.. 
Room  5624,  Regional  Office  Buildmg  3, 
Washington,  DC  20202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  B.  Webster.  (202)  "32-3915. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  use.  Chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  appro\al  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obhgations. 

The  Director.  Information  Technology 
Se.'^ices.  publishes  this  notice 
containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following: 

(1)  Type  of  review  requested,  e.g., 
new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Agency  form 
number  (if  any);  (4)  Frequency  of 
collection:  (5)  The  affected  public;  (8) 
Reporting  burden;  and/or  (7) 
Recordkeeping  burden;  and  (8)  Abstract, 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Margaret 
Webster  at  the  address  specified  above. 

Dated:  August  27,  1987. 
Carlos  U.  Rice. 
Director  for  Information  Technology  Services. 

Office  of  Postsecondary  Education 

Type  of  Review:  Reinstatement 
Title:  Application  for  the  Training 

Program,  for  Special  Programs  Staff 

and  Leadership  Personnel 
Agency  Form  Sumber  ED  883 
Frequency:  Annually 
Affected  Public:  Non-profit  institutions 
Reporting  Burden: 

Responses:  60.  Burden  Hours:  2,040 


Recordkeppmg  Burden: 

Recordkeepers:  0.  Burden  Hours:  0. 

Abstract:  This  application  will  be 
used  by  institutions  to  apply  for  funds 
under  the  Training  Program  for  Special 
Program  Staff  and  Leadership  Personnel. 
The  Department  will  use  the  information 
collected  to  award  grants  for  training 
projects  to  impro\  e  the  operation  of 
special  programs  for  students  from 
disadvantaged  backgrounds. 
Type  of  Review:  Extension 
Title:  Application  for  the  Endowment 

Challenge  Grant  Program 
Agency  Form  Number:  ED  2460 
Frequency:  Annually 
Affected  Public:  Non-profit  institutions 
Reporting  Burden: 

Responses:  1.000,  Burden  Hours:  4,000 
Recordkeeping  Burden: 

Recordkeepers:  0  Burden  Hours:  0 

Abstract:  This  application  will  be 
used  by  institutions  of  higher  education 
to  apply  for  grants  under  the 
Endowment  Challenge  Grant  Program. 
Title  III  of  the  Higher  Education  Act.  as 
amended.  Data  collected  from  the 
institutions  will  be  used  by  the 
Department  to  make  grant  awards  for 
the  purpose  of  establishing  or  increasing 
endowment  funds. 

Office  of  Elementarv  and  Secondarj' 
Education 

Type  of  Review:  Extension 

Title:  Annual  Survey  of  Children  in 

Institutions  for  Neglected  or 

Delinquent  Children  or  in  Adult 

Correctional  Institutions 
Agency  Form  Number:  ED  4376 
Frequency:  Annually 
Affected  Public:  State  or  local 

governments 
Reporting  Burden: 

Responses:  52,  Burden  Hours:  2.000 
Recordkeeping  Burden: 

Recordkeepers:  0,  Burden  Hours:  0 

Abstract:  This  survey  will  be  used  by 
State  educational  agencies  to  report  (1) 
the  average  daily  attendance  of  children 
in  State  operated  or  supported 
institutions  for  neglected  or  delinquent 
children,  and  (2)  the  number  of  children 
residing  in  institutions  (other  than  State 
operated]  for  neglected  or  delinquent 
children.  These  data  are  used  in  the 
formula  for  computation  of  Chapter  1 
grants  for  State  agencies. 

Office  of  Postsecondarj  Education 

Type  of  Review:  ELxtension 

Title:  Institutional  Quality  Control 
Project  and  Workbook 

Agency  Form  Number:  E40-9P 

Frequency:  Annually 

Affected  Public:  Businesses  or  other  for- 
profit;  non-profit  institutions;  small 
businesses  or  organizations 
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ReportiHi^  Burder,: 

Responses:  60.  Burden  Hours:  7,500 
Recordkcepiug  Burden: 

Recordkeepers:  0,  Burden  Hours:  0 

Ahstrarf:  The  Qualify  Control 
Workbook  will  be  compl'jted  by 
participating  financial  aid 
administrators  and  their  staffs  to  help 
them  monitor  their  own  errors,  and 
design  and  implement  procedures  to 
reduce  those  errors  vvhpn  administering 
financial  aid. 

Type  of  Review:  Reinstatement 
Tide:  Financial  Report  for  the 

Endowment  Chalienj^e  Grant  Program 
Agency  Form  Nuinher.  E40-10P 
frequency  Annually 
Affected  Public:  Non-profit  institutions 
Reporting  Burden: 

Responses:  175,  Burden  Hours:  175 
Recordkeeping  Burden: 

Recordkeepers:  175,  Burden  Hours: 
350 

Abstract:  Ihp,  Endowment  grant 
program  consists  of  matching  grants  to 
institutions  of  higher  education  which 
they,  m  turn,  invest  m  low-risk  securities 
for  20  years.  This  form,  will  be  used  by 
grantees  to  report  to  the  Department 
what  has  happened  to  their  investment 
and  what  they  have  done  on  their  return 
on  the  investment.  The  Department 
would  use  the  information  collected  to 
monitor  grantees"  compliance  with 
regulations. 

Type  of  Reviev.':  Reinstatement 
Title:  Performance  Report  for  the 

Patricia  Roberts  Ha.-ris  Fellowship 
Agency  Form  Number:  ED  591  and  404 
Frequency:  Annually 
Affected  Public:  Non-profit  institutions 
Reporting  Burden: 

Responses:  265.  Burden  Hours:  1,060 
Recordkeeping  Bunien: 

Recordkeepers:  0.  Burden  Hours:  0 

Abstract:  This  performance  report  will 
be  used  by  institutions  of  higher 
education  that  receive  grants  under  the 
Patricia  Roberts  Hams  Fellowship 
program.  The  data  collected  on  this  form 
will  help  the  Department  confirm  that 
the  institutions  are  complying  with  the 
law  and  program  regulations  in 
recruiting  and  selecting  students  who 
are  eligible  for  fellowships. 

|KR  Doc  87-20162  Fiird  9-1-8-.  8:45  am) 
BILLING  CODE  4000-01-M 


Intent  To  Repay  to  the  Montana  Board 
of  Regents  Funds  Recovered  as  a 
Result  of  a  Final  Audtt  Determination 

agency:  Department  of  Education. 
action:  Intent  to  award  grantback 
funds. 


summary:  Under  Section  456  of  the 
General  Education  Provisions  Act 


(GEPA),  the  Secretary  of  Education 
(Secretary)  intends  to  repay  to  the 
Montana  Board  of  Regents  (State)  an 
amount  equal  to  75  percent  of  the  funds 
recovered  by  the  U.S.  Department  of 
Education  as  a  result  of  a  final  audit 
determination.  This  notice  describes  the 
State's  plans  for  the  use  of  repaid  funds 
and  the  terms  and  conditions  under 
which  the  Secretary  intends  to  make 
these  funds  available,  and  invites 
comments  on  the  proposed  grantback. 
DATE:  All  written  comments  should  be 
received  on  or  before  October  2, 1987. 
ADDRESS:  .Ml  written  comments  should 
be  submitted  to  Dr.  Thomas  L.  Johns, 
Acting  Director.  Policy  Analysis  Staff, 
Office  of  Vocational  and  Adult 
Education.  U.S.  Department  of 
Education.  (Room  620,  Reporters 
Building).  4U0  Maryland  Avenue  SW., 
Washington,  DC  20202-5609. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mrs.  Sharon  .A   Jones.  (202)  732-2470. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

In  )une  1985,  the  U.S.  Department  of 
Education  recovered  S40.413.81  from  the 
State  in  satisfaction  of  an  audit, 
covering  the  period  from  July  1, 1974  to 
June  30, 197ft  The  auditors  found  that 
several  local  educational  agencies 
(LEAs)  failed  to  maintain  fiscal  effort 
and,  therefore,  should  return  funds 
received  in  fiscal  years  1975  and  1976 
under  the  Vocational  Education  Act  of 
1963  (VEA).  as  amended.  20  U.S.C.  2301 
et  seq.  Additionally,  the  auditors  found 
that  the  State  overreported  expenditures 
for  one  school  district. 

B.  Authority  for  Awarding  a  Grantback 

Section  456(a)  of  GEPA,  20  U.S.C. 
1234e(a),  provides  that  whenever  the 
Secretary  has  recovered  fimds  following 
a  final  audit  determination  with  respect 
to  an  applicable  program,  the  Secretary 
may  consider  those  funds  to  be 
additional  funds  available  for  the 
program  and  may  arrange  to  repay  to 
the  State  agfflicy  affected  by  that 
determination  an  amount  not  to  exceed 
75  percent  of  the  recovered  funds.  The 
Secretary  may  enter  into  this  so-called 
"grantback"  arrangement  if  the 
Secretary  determines  that  the — 

(1)  Practices  and  procedures  of  the 
Stale  that  resulted  in  the  audit 
determination  have  been  coirected,  and 
that  the  State  is,  in  all  other  respects,  in 
compliance  with  the  requirements  of  the 
applicable  program; 

(2)  State  has  submitted  to  the 
Secretary  a  plan  for  the  use  of  the  funds 
to  be  awarded  under  the  grantback 
arrangement  which  meets  the 
requirements  of  the  program,  and,  to  the 


extent  possible,  benefits  the  population 
that  was  affected  by  the  failure  to 
comply  or  by  the  misexpenditurcs  that 
resulted  in  the  audit  exception:  and 

(3)  Use  of  the  funds  to  be  awarded 
under  the  grantback  arrangement  in 
accordance  with  the  State  s  plan  would 
serve  to  achieve  the  purposes  of  the 
program  under  which  funds  were 
originally  granted. 

C.  Plan  for  Use  of  Funds  Awarded 
Under  a  Grantback  Agreement 

Pursuant  to  section  4561a)(2)  of  GEPA, 
the  State  has  applied  for  a  grantback  of 
830,311  and  has  submitted  a  plan  to  use 
the  grantback  funds  consistent  with 
section  332  of  the  Carl  D.  Perkins 
Vocational  Education  Act  (Perkins  Act), 
20  U.S.C.  2301  et  seq.  (Supp.  II 1984).  The 
audit  findings  against  the  State  resulted 
from  improper  expenditures  of  VEA 
funds.  However,  since  the  Perkins  Act 
has  superseded  the  VEA,  the  States 
proposal  reflects  the  requirements  of  the 
Perkins  Act.  which — like  the  VEA— 
provides  for  grants  to  States  for 
vocational  education. 

The  State  proposes  to  use  the 
grantback  funds  to  provide,  in  the  19 
LEAs  with  violations  that  resulted  in  the 
recovery  of  funds,  vocational  interest 
and  aptitude  assessments  that  will  give 
students  a  better  understanding  of  the 
vocational  options  available  to  them. 
The  State's  plan  is  available  on  request 
from  the  U.S.  Department  of  Education 
contact  person  listed  above. 

D.  The  Secretary's  Determination 

The  Secretary  has  carefully  reviewed 
the  plan  and  other  information 
submitted  by  the  State.  Based  upon  that 
review,  the  Secretary  has  determined 
that  the  conditions  under  section  456  of 
GEPA  have  been  met. 

These  determinations  are  based  upon 
the  best  information  available  to  the 
Secretary  at  the  present  time.  If  this 
information  is  not  accurate  or  complete, 
the  Secretary  is  not  precluded  from 
taking  appropriate  administrative 
action. 

E.  Notice  of  the  Secretary's  Intent  to 
Enter  into  a  Grantback  .Xrrangement 

Section  456(d)  of  GEP/X  requires  that, 
at  least  thirty  days  before  entering  into 
an  arrangement  to  award  funds  under  a 
grantback,  the  Secretary  must  publish  in 
the  Federal  Register  a  notice  of  intent  to 
do  so,  and  the  teims  and  conditions 
under  which  the  payment  will  be  made. 

In  accordance  with  section  456(d)  of 
GEPA.  notice  is  hereby  given  that  the 
Secretary  intends  to  make  funds 
available  to  the  Montana  Board  of 
Regents  under  a  grantback  arrangement. 
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Ttie  grantback  award  would  be  in  the 
amount  of  $30,311.  which  is  "5  percent — 
the  maximum  percentage  authorized  by 
the  statute — of  the  funds  recovered  by 
the  Department  as  a  result  of  the  audit 

F.  Terms  and  Conditions  Under  Which 
Payments  Under  a  Grantback 
Arrangement  Will  Be  Made 

'!"he  State  agrees  to  comply  wish  the 
following  terms  and  conditions  under 
which  payments  under  a  grantback 
arrangement  would  be  made; 

(1)  The  funds  awarded  under  the 
grantback  must  be  spent  in  accordance 
with — 

(a)  All  applicable  statutory  and 
regulatory  requirements,  and 

(b)  The  plan  that  was  submiUed  m 
conjunction  with  the  request  dated 
I.inuary  8. 1985.  as  amended  on  August 
16.  1985,  Feburary  20.  1987,  and  April  30, 
\9H7.  and  any  other  amendments  to  that 
plan  that  are  approved  in  advance  by 
the  Secretary, 

(2)  All  funds  received  under  the 
jjrantback  arrangement  must  be 

(  \pended  not  later  than  September  30, 
1988,  m  accordance  w;th  section  4561c) 
of  GEPA  and  the  State's  plan. 

(3)  The  State  must,  not  later  than 
December  30.  1988.  submit  a  report  to 
the  Secretary  which — 

(a)  Indicates  how  the  funds  awarded 
under  the  grantback  have  been  used; 

(b)  Shows  that  the  funds  awarded 
under  the  grantback  have  been 
liquidated;  and 

(c)  Describes  the  results  and 
effectiveness  of  the  project  for  which  the 
funds  were  spent. 

(4)  Separate  accounting  records  must 
be  maintained  documenting  the 
expenditures  of  funds  awarded  under 
the  grantback  arrangement. 

(5)  Expenditures  from  the  funds 
received  under  the  grantback 
arrangement  will  not  be  used  to  meet 
the  "hold-harmless"  requirement  set 
forth  in  section  113(b)(15)  of  the  Perkins 
Act.  which  establishes  a  minimum  level 
of  State  expenditures  for  guidance  and 
counseling. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.048,  Basic  State  Grants  for 
Vocational  Education) 
Dated:  August  28, 1987. 

William  |.  Bennett. 

Secretory  of  Education. 

!FR  Doc.  87-20163  Filed  »-l-87;  8:45  am) 
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DEPARTMENT  OF  ENERGY 
Office  of  the  Secretary 

Floodplain/Wettands  Statement  of 
Findings;  Decontamination  Research 
and  Development  Project  Actions  for 
Properties  Located  in  Wayne,  NJ 

AGENCV:  Office  of  the  Secretary.  DOE. 

action:  Final  Hoodplain/wetlands 
statement  of  findings. 

summary:  The  Formerly  Utilized  Sites 

Remedial  Action  Program  (FUSRAPl. 
U.S.  Department  of  Energy  {D0F1,  has 
prepared  a  fioodplain/ wetland 
assessment  for  proposed  remedial 
actions  in  the  Wayne.  New  jersey,  area 
pursuant  to  10  CFR  1022.18,  Some  of  the 
proposed  actions  will  take  place  withm 
the  Ponipton  River 'Sheffield  Brook 
wetlands  and  fioodplams  Following 
publication  of  a  notice  of  wetlands 
involvement  (52  FR  12046).  DOE 
completed  a  floodplain/wetland 
assessment.  The  proposed  action  was 
identified,  environmental  impacts 
examined,  and  mitigative  measures 
identified.  DOE  has  determined  that 
there  are  no  practicable  alternatives  to 
the  proposed  remedial  action  and  that  it 
has  been  designed  to  minimize  potential 
harm  to  and  within  the  floodplain/ 
wetlands. 

The  radiological  contamination  in 
Sheffield  Brook  originated  from  a  2.7  ha 
(6.6-acre)  site  located  at  the  intersection 
of  Black  Oak  Ridge  Road  and  Pompton 
Plains  Cross  Road  in  Wayne  Township, 
Passaic  County.  New  jersey.  The  site 
was  used  to  extract  and  process  thorium 
and  rare  earth  minerals  from  monazite 
sand  during  the  period  1948  to  1971, 
During  the  processing  operations,  some 
of  the  various  waste  residues  produced 
were  buried  on-site.  Liquid  effluents 
were  treated  in  a  waste  treatment  plant 
and  then  discharged  into  a  drainage 
ditch  which  flowed  into  Sheffield  Brook, 

Remedial  actions  conducted  by  DOE 
in  previous  years  have  included  cleanup 
of  the  drainage  ditch  and  the  portion  of 
Sheffield  Brook  between  Pompton  Plains 
Cross  Road  and  Farmingdale  Road,  The 
proposed  action  will  complete  the 
cleanup  of  Sheffield  Brook  from 
Farmingdale  Road  to  the  confluence  of 
the  Brook  at  the  Pompton  River. 

The  only  alternative  to  the  remedial 
action  is  no  action.  This  alternative  is 
not  acceptable  because  it  would  result 
in  continued  potential  health  risks, 
continued  potential  for  dispersion  of 
contaminated  materials  by  flooding  and 
biota,  and  continued  adverse  social 


impacts  such  as  concerns  about  hprihh 
effects  .^nd  property  values.  Thus.  DOE 
plans  to  complete  the  remedial  action  in 
Sheffield  Brook. 

The  potential  effects  resulting  from 
the  proposed  activities  include 
disruption  of  drainage  patterns,  erosion 
and  sedimentation,  habitat  destruction, 
changes  in  water  temperature, 
modification  of  water  level,  addition  of 
contamination  (e.g.,  engine  fuel  and  oil), 
and  displacement  or  destruction  of 
biota.  Overall  impacts  to  wetland 
habitat  will  not  be  of  sufficient 
magnitude  to  cause  extinction  of  any 
species  since  the  area  affected  is  small 
relative  to  the  total  area  in  the  vicinity 
of  the  Pompton  River  basin.  Also,  the 
habitat  is  not  unique  to  the  area  and  is  a 
source  of  contamination  that  could 
adversely  impact  man  and  wildlife.  The 
wetland  habitat  should  return  to 
preconstruction  conditions  within  5  to  10 
years  after  completion  of  remedial 
actions  due  to  the  mitigative  measures 
taken  and  the  construction  techniques 
used  to  restore  the  brook  to  its  former 
condition. 

Mitigative  measures  DOE  will  take  to 
reduce  the  risk  of  adverse 
environmental  consequences  include: 
implementation  of  erosion  and 
sedimentation  control  procedures  during 
construction  activities;  minimization  of 
changes  to  existing  water  regimes; 
preser\'ation  of  surface  drainage 
patterns;  and  seeding  and/or  replanting 
of  disturbed  areas. 

Benefits  derived  from  the  proposed 
remedial  action  have  been  determined 
to  outweigh  the  potential  environmental 
impacts.  As  a  result  of  its  review  of  the 
environmental  impacts,  DOE  has 
determined  there  is  no  practicable 
alternative  to  the  proposed  action  in  the 
floodplain/wetlands  and  that  the 
proposed  action  has  been  designed  to 
minimize  harm  to  and  within  the 
floodplain/wetlands.  All  actions  will  be 
in  conformity  with  local  ordinances. 
A  copy  of  the  fioodplain/wefland 
assessment  is  available  from:  James  W. 
Wagoner  II.  Office  of  Remedial  Action 
and  Waste  Technology.  NE-23,  U.S. 
Department  of  Energy,  Washington,  DC 
20545. 

Issued  in  Washington.  DC  on  August  5. 
1987. 
lames  W.  Vaughan.  |t., 

Act:ng  Assistant  Secretary  for  Nuclear 

Energy. 

|FR  Doc  87-20126  Filed  9-1-87;  8:45  am) 
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Economic  Regulatory  Administration 
[ERA  Docket  No.  87-37-NGi 

Application  To  Amend  Authiorization 
To  Import  Canadian  Natural  Gas  and 
Wittidrawal  of  Pending  Application; 
Texas  Eastern  Transmission  Corp. 

AGENCY:  Economic  Regulatory 

Administration.  DOE. 

ACTION:  Notice  of  application  to  amend 

authorization  to  imp<irt  Canadian 

natural  gas  and  withdrawal  of  a  pending 

application. 


summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  July  14. 1987,  of  an  application  from 
Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  to  amend 
its  existing  natural  gas  import 
authorization  expiring  on  October  31, 
1987,  based  on  a  new  gas  sales 
agreement  executed  between  Texas 
Eastern  and  its  Canadian  supplier. 
ProCas  Limited  (ProGas).  The 
authorization  requested  would  extend 
the  term  of  the  existing  authorization 
from  October  31,  1987,  through  October 
31,  2000,  and  permit  Texas  Eastern  to 
import  gas  at  its  currently  authorized 
level  of  up  to  75,000  Mcf  per  day  during 
the  extended  period.  The  application 
also  requests  authorization  to  import 
authorized  volumes  not  needed  for 
system  system  supply  for  sale  in  the  U,S, 
spot  market  by  Texas  Eastern's  and/or 
ProGas's  marketing  agents  under  a 
special  marketmg  agreement. 

Concurrently  with  this  request.  Texas 
Eastern  filed  a  notice  of  withdrawal  of 
that  portion  of  a  previous  application 
filed  in  ERA  Docket  .No.  85-13-.NG 
which  sought  extension  of  the  term  of 
this  existing  authonzation  from  October 
31,  1987   through  October  31,  1989. 

The  application  is  filed  with  the  ERA 
pursuant  to  section  3  of  the  .Natural  Gas 
Act  and  DOE  Delegation  Order  No. 
0204-111. 

Protests,  motions  to  intervene,  notices 
of  intervention  and  written  comments 
are  invited. 

DATE:  Protests,  motions  to  intervene  or 

notices  of  intervention,  as  applicable. 

and  written  comments  are  to  be  filed  no 

later  than  4:30  p.m.,  on  October  2.  1987. 

FOfl  FURTHER  INFORMATION  CONTACT. 

Stanley  C.  Vass,  Natural  Gas  Division. 
Office  of  Fuels  Programs,  Economic 
Regulatory  Administration,  U.S. 
Department  of  Energy,  Forreslal 
Building,  Room  GA-676,  1000 
Independence  Avenue.  SW'., 
Washington,  DC  20585,  (202)  586-9482. 

Diane  Stubbs,  Natural  Gas  and  Mineral 
Leasing.  Office  of  General  Counsel, 


U.S.  Department  of  Energy,  Forrestal 
Building,  Room  6F.-042.  1000 
Independence.  Avenue,  SW., 
Washington,  DC  20585.  (202)  586-6667. 
SUPPLEMENTARY  INFORMATION:  Texas 
Eastern  ie  a  Delaware  corporation  with 
its  principal  office  in  Houston.  Texas, 
and  is  engaged  in  the  business  of 
producing,  purchasing,  and  selling 
natural  ges.  Texas  Eastern's  natural  gas 
supply  system  extends  from  the  Gulf 
Coast  area  through  the  Appalachian 
area  to  the  Eastern  seaboard  in  the 
Philadelphia-New  York  area  plus  the 
Boston  atea. 

Texas  Eastern  was  originally 
authorized  in  DOE/ERA  Opinion  and 
Order  No.  32  (Order  No,  32).  dated  April 
24,  1981.  to  import  up  to  75.000  Mcf  of 
natural  gas  per  day  from  Canada 
through  October  31,  1987,  via  the  import 
point  neaf  Emerson.  Manitoba,  at  an 
import  piice  not  to  exceed  S4.94  (U,S,) 
per  MMBtu.  The  volumes  imported 
entered  the  U.S.  through  existing 
pipeline  facilities  of  Great  Lakes 
Transmission  Company  (Great  Lakes). 
Great  Lakes  delivered  the  gas  to  ANR 
Pipeline  Company  (ANR)  at  an  existing 
delivery  point  near  Farwell,  Michigan. 
ANR  then  delivered  the  gas  to  Texas 
Eastern. 

On  July  15. 1985,  Texas  Eastern  filed 
an  application  with  the  ERA  in  ERA 
Docket  No.  85-13-NG  seeking  to  amend 
the  import  authorization  granted  in 
Order  No.  32  to  take  into  account  the 
terms  of  a  May  30. 1985,  revision  to  the 
gas  sales  agreement  between  Texas 
Eastern  and  ProGas  and  to  extend  the 
term  of  the  import  authorization  through 
October  31, 1989.  According  to  Texas 
Eastern,  the  revised  agreement  was 
designed  to  establish  market  responsive 
pricing  provisions  for  the  imported  gas. 
On  March  21, 1986.  the  ERA  issued 
DOE/ER.^  Opinion  and  Order  No.ll2 
which  amended  the  import  authorization 
granted  by  Order  No.  32  and  allowed 
Texas  Eastern  to  continue  to  import  the 
volumes  of  Canadian  gas  previously 
authorized  under  the  terms  of  the  May 
30, 1985.  revision  to  the  gas  sales 
agreement. 

The  portion  of  Texas  Eastern's  July  15, 
1985,  application  in  ERA  Docket  No.  85- 
13-NG  which  sought  an  extension  of  the 
term  of  the  existing  import  authorization 
from  October  31, 1987,  through  October 
31.  1989.  was  separated  administratively 
by  Order  No.  112,  Subsequently,  the 
ERA  consolidated  it  with  ERA  Docket 
Nos.  82-05-NG,  82-07-NG,  and  85-19- 
NG  for  purposes  of  requesting  additional 
comments.  In  procedural  orders  issued 
on  March  21,  1986,  and  May  29,  1986.  the 
ERA  directed  Texas  Eastern  to  file 
additional  information  with  respect  to 


all  four  dockets  and  granted  an 
indefinite  extension  of  time  in  which  to 
provide  information  showing  that  the 
proposed  imports  would  be  competitive 
and  market  responsive.  On  July  31,  1987, 
Texas  Eastern  filed  a  notice  of 
withdrawal  of  that  portion  of  its  July  15, 

1985,  application  in  Docket  No.  85-13- 
NG  which  sought  to  extend  the  term  of 
the  authorization  through  October  31. 
1989,  and  filed  a  new  application  which 
has  been  docketed  and  is  hereby  being 
noticed  in  this  Federal  Register  as  ERA 
Docket  No.  87-37-NG. 

Based  on  a  new  gas  sales  agreement 
with  ProGas  dated  November  1. 1986.  as 
amended  on  July  9.  1987,  which 
supersedes  the  previous  sales 
agreement,  Texas  Eastern's  current 
application  requests  an  extension  of  the 
term  of  its  existing  import  authorization 
from  October  31,  1987,  through  October 
31,  2000,  and  authority  to  continue  to 
import  for  system  supply  up  to  75,000 
Mcf  of  Canadian  natural  gas  per  day  via 
the  same  import  and  pipeline 
transportation  facilities  now  being  used 
to  deliver  gas  to  Texas  Eastern.  Texas 
Eastern  also  seeks  authorization  to 
import  authorized  volumes  not  needed 
for  system  supply  under  a  November  1. 

1986.  Texas  Eastern/ProGas  special 
marketing  agreement  which  provides 
that  such  gas  may  be  released  for  sale  in 
the  U.S.  spot  market  by  Texas  Eastern's 
and/or  ProGas  s  marketing  agents. 

According  to  the  application,  the 
principle  changes  from  the  November  1. 
1986.  gas  sales  agreement,  as  amended, 
are:  (1)  Elimination  of  producer  fixed 
costs  from  ProGas's  demand  charge:  (2) 
addition  of  ProGas's  fixed  costs  and  the 
demand  charge  of  NOVA,  an  Alberta 
Corporation's  (NOVA)  demand  charge 
as  an  element  in  ProGas's  monthly 
demand  rate:  (3)  provision  for  natural 
gas  imported  but  not  needed  for  system 
supply  to  be  sold  on  the  U.S.  spot 
market  by  the  U.S.  marketing  agents  of 
Texas  Eastern  and/or  ProGas 
respectively:  and  (4)  adjustment  of 
ProGas's  demand/commodity  rates 
effective  August  1,  1987.  to  comply  with 
FERC  Opinion  No.  256,  (37  FERC  Para. 
61,215  (December  8,  1986)),  and  FERC 
Opinion  No.  256-A,  (39  FERC  Para, 
61,218  (May  27,  1987)). 

Under  the  price  determination  formula 
contained  in  the  new  gas  sales 
agreement,  effective  August  1,  1987. 
ProGas's  monthly  demand  charge 
consists  of  the  demand  tolls  of 
TransCanada  PipeLines  Limited 
(TransCanada).  NOVA's  demand 
charge,  and  the  fixed  charges  of  ProGas, 
reduced  in  accordance  with  the 
provisions  of  FERC  Opinion  "  Nos.  256 
and  256-A  (MDR  adjustment).  This 
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formula  would  result  m  a  demhnci 
charge  to  Texas  Eastern  as  of  August  1. 
1987.  of  $11,417  (U.S.)  per  MMBtu  of  the 
daily  contract  quantity  but  for  the  MDR 
adjustment  which  reduces  the  demand 
charge  to  $9.5689  (U.S.]  per  MMBtu.  Tht 
cew  agreement  further  provides  that  the 
cofnmodity  charge  for  the  gas  at  the 
border  shall  be  an  amount  equal  to  the 
commodity  charge  per  MMBtu  in  I  exas 
Hastern's  daily  contract  quantity  rate 
schedule  on  file  and  in  effect  al  thp 
FERC  for  system  supply  customers  in 
rate  zone  C.  less  an  amount  equal  to  the 
transportation  charges  for  movmg  the 
gas  from  the  international  border  to  rate 
zone  C.  This  formula  results  m  a 
delivered  commodity  rate  for  the  gas  in 
rate  zone  C  of  $1.8812  (U.S.)  per  MMBtu 
and  a  border  commodity  rate  of  $1.76 
(U.S.)  per  MMBtu. 

The  price  determination  formula 
furthei  provides  that  ProCas  s  monthly 
demand  charge  shall  be  sub)ect  to 
adjustment  for  changes  in  the  demand 
charges  of  NOVA,  TransCanada,  and  in 
ProGas's  fixed  costs.  The  com.modity 
charge  is  subject  to  adjustment  for  each 
change  in  Texas  Eastern's  commodity 
charge  for  firm  sales  in  rale  zone  C  and 
for  changes  in  the  charges  for 
transporting  the  gas  from  the 
international  border  to  1  exas  Eastern's 
pipeline  system.  Except  for  the  MDR 
adjustment  to  conform  ProGas's  demand 
charge  to  FERC  Opinion  .\os.  256  and 
256-A,  the  price  of  the  imported  gas  may 
be  renegotiated  annually,  when  changes 
in  market-responsive  prices  occur  in 
Texas  Eastern's  gas  purchase  contracts 
for  system  supply,  when  ProGas  makes 
a  new  PGA  filing  at  the  FERC,  or  when 
other  changes  in  market  or  regulatory 
conditions  occur,  including  a  decision  by 
the  FERC  to  authorize  a  supply 
reservation  charge  applicable  to  the 
demand  charges  of  Texas  Eastern.  The 
price  provisions  are  also  subject  to 
renegotiation  after  a  final  decision  has 
been  rendered  in  the  U.S.  appellate 
courts  on  the  merits  of  FERC  Opinion 
Nos.  256  and  256-A,  and  if  the  quantity 
of  gas  Texas  Eastern  takes  under  the 
1986  gas  sales  agreement  as  amended 
falls  below  50  percent  of  the  annual 
contract  quantity. 

The  new  Texas  Eastem/ProGas  gas 
sales  agreement  provides  that  the 
minimum  annual  quantity  of  gas  which 
Texas  Eastern  must  purchase  shall  be  a 
quantity  which  maintains  the  same  ratio 
of  takes  to  total  contract  volumes 
available  during  the  contract  year  as 
exists  between  Texas  Eastern's  takes 
and  total  contract  volumes  available 
under  contracts  with  U.S.  suppliers 
having  a  primary  term  of  more  than 
three  years.  Credit  is  given  in  meeting 


the  minimum  annual  contract  ijaantilv 
requiremt^nt  for  gas  sold  on  the  U.S.  spot 
market  under  the  special  marketing 
dgrepment  between  Texas  Eastern  and 
ProGas 

In  support  of  its  application,  Texas 
Eastern  urges  that  the  proposed  import 
is  in  the  public  interest  because  the 
arrangement  will  assure  that  the  price  of 
the  imported  gas  is  comparable  to  that 
of  major  energy  sources,  including 
natural  gas.  competing  in  1  exas 
Eastern  s  market  area.  Texas  Eistern 
asserts  that  the  price  adjustment  and 
renegotiation  pro\  isions  of  the  new  gas 
sales  contract  provide  the  necessary 
flexibility  so  that  the  imported  will 
remain  competitive  throughout  the  term 
of  the  authorization  requested. 
."Xccording  to  Texas  Eastern,  the  need 
for  the  imported  gas  is  demonstrated  by 
the  fact  that  gas  purchased  under  the 
new  gas  sales  agreement  and  under  the 
special  marketing  agreement  will  be 
competitive  in  the  markets  served,  and 
that  recent  levels  of  gas  purchases  from 
ProGas  have  been  at  nearly  100  percent 
of  daily  contract  quantity  for  system 
supply. 

Texas  Eastern  contends  that  the 
information  contained  in  the  application 
satisfies  the  information  request  in  the 
ER.\  s  procedural  order  of  .March  21. 

1986,  in  ERA  Docket  Nos.  a5-13-NG.  82- 
05-NG,  82-07-NG,  and  85-19-NG.  Texas 
Eastern  notes  that  it  has  not  yet 
renegotiated  the  gas  sales  contracts 
underlying  the  import  proposals  in  the 
latter  three  dockets.  Texas  Eastern 
requests  expeditious  processing  of  its 
application  since  the  gas  flowing  under 
its  existing  import  authorization  would 
be  shut  off  if  the  term  of  the 
authorization  expiring  on  October  31, 

1987,  is  not  extended  prior  to  that  date. 
The  decision  on  this  application  will 

be  made  consistent  with  DOE's  gas 
import  policy  guidelines,  under  which 
the  competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684.  February  22.  1984).  Parties  that 
may  oppose  this  application  should 
comment  m  their  responses  on  the  issue 
of  competitiveness  as  set  forth  in  the 
policy  guidelines.  The  applicant  asserts 
that  this  impori  arrangement  is 
competitive.  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  this  assertion 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest  motion  to  intervene. 
or  notice  of  intervention,  as  applicable. 
and  written  comments  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  written 


comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  inteneiie  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  taken  on  the  application. 
All  protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  must  meet  the  requirements 
that  are  specified  by  the  regulations  in 
10  CP'R  Part  590,  They  should  be  filed 
with  the  Natural  Gas  Division,  Office  of 
Fuels  Programs,  Economic  Regulatory- 
Administration,  Room  GA-076.  RG-23. 
F^orrestal  Building  1000  Independence 
Avenue,  SW..  Washington,  DC  20585, 
(202)  586-9478.  They  must  be  filed  no 
later  than  4:30  p.m.,  e.s.t.,  October  2. 
1987. 

The  Administrator  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  a 
trial-type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  ere  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any-request 
for  a  conference  should  demonstrate 
whv  the  conference  would  materially 
advance  the  proceeding  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  heanng  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ER.^  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  w;ih  10 
CFR  Sec.  590316 

A  copy  of  Texas  Easterns  application 
IS  available  for  inspection  and  copying 
in  the  Natural  Gas  Division  Docket 
Room,  G.^-076.  at  the  above  address. 
The  docket  room  is  open  between  the 
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hours  of  3:00  a.m.  dnd  430  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington.  DC,  on  August  24, 

1967, 

Constance  L  Buckley. 

Director.  Natural  Gas  Division.  Office  of 
FupIs  Progmms.  Economic  Regulatory 
.■\.hninistration. 

|FR  Doc  87-20125  Filed  9-1-67;  8:45  HmJ 
BILLING  COO€  M50-01-M 


(Docket  No.  ERA  C&E  87-59;  Certification 
Notice  4 1 

Filing  of  Certification  of  Compliance; 
Coal  Capability  of  New  Electric 
Powerplants;  Pennsylvania  Power 
Associates,  et  al. 

AGENCY:  F.coiioniic  Regulatory 
Administrafion.  DOE. 


action:  .Notice  of  F 


iling. 


summary:  Title  II  of  the  Powerplant  and 
Indii.ctrial  Fuel  Use  Act  of  1970.  as 
amended  ("FUA"  or  "the  Act")  (42 
U.S.C.  8:j01  et  scq]  provides  that  no  new 
electric  powerplant  may  be  constructed 
or  operated  as  a  base  load  powerplant 
without  the  capability  to  use  coal  or 
another  alternate  fuel  as  a  primary 
energy  source  (section  201  (a )j.  in  order 
to  meet  the  requirement  of  coal 
capability,  the  owner  or  operator  of  any 
new  electric  powerplant  to  be  operated 
as  a  base  load  powerplant  proposing  to 
use  natural  gas  or  petroleum  as  its 
primary  energy  source  may  certify. 
pursuant  to  section  201(d)  to  the 
Secretary  of  Energy  prior  to 
construction,  or  prior  to  operation  as  a 
base  load  powerplant.  that  such 
powerplant  has  capability  to  use  coal  or 
another  alternate  fuel.  Such  certification 
establishes  compliance  with  section 
201(a)  as  of  the  date  it  is  filed  with  the 
Secretary,  The  Secretary  is  required  to 
publish  in  the  Federal  Register  a  notice 
reciting  that  the  certification  has  been 
filed.  Three  owners  or  operators  of 
proposed  new  electric  base  load 
powerplants  have  filed  self 
certifications  in  accordance  with  section 
(d).  Further  informanon  is  provided  in 
the  SUPPLEMENTARY  INFORMATION 
section  beiijw, 

SUPPLEMENTARY  INFORMATION:  The 

following  companies  filed  self 
certifications: 


Name 

Dale 
receivfld 

Type 
lacikty 

Megawatt 
capacity 

Locabon 

Pennsy^a• 

8-6-«7 

Com- 

65 

VwV.  PA 

n» 

bmed 

Energy 

cycle. 

Assoo 

aies. 

Vor*.  PA 

Name 

Dale 

Type 

Megawatt 

LxxalKxi 

feceived 

laciWy 

capacTty 

Texas 

6-«-87 

do 

170 

Coahoma, 

Energy 

1 

TX 

Assoo- 

1 

ates. 

1 

Coa- 

homa. TX 

Fronnef 

ft- 14-87 

do 

IS 

JeHersoo 

Energy 

Co..  PA 

Associ- 

ates LP.. 

Otean. 

NY 

Amendments  to  FUA  on  May  22, 1987 
(Pub.  L.  100-42)  altered  the  general 
prohibitions  to  include  only  new  electric 
baseload  powerplants  and  to  provide  for 
the  self  certification  procedure. 
Pertinent  provisions  are  restated  in  the 
appendix  to  this  notice. 

Issued  in  Washington,  DC  on  August  24, 

1987. 

Robert  L.  Davies, 

DIrector.Offlce  of  Fuels  Programs.  Economic 
Regulatory  Administration. 

Appendix 

Sec.  201.  Coal  Capability  of  New 
Electric  Powerplants;  Certification  of 

Compliance 

(a)  General  Prohibitions — Except  to 
such  extent  as  may  be  authorized  under 
subtitle  B,  no  new  electric  powerplant 
may  be  constructed  or  operated  as  a 
base  load  powerplant  without  the 
capability  to  use  coal  or  another 
alternate  fiiel  as  a  primary  energy 
source. 

(b)  Capability  To  Use  Coal  or 
Alternate  Fuel — An  electric  powerplant 
has  the  capability  to  use  coal  or  another 
alternate  ftjel  for  purposes  of  this 
section  if  such  electric  powerplant — 

(1)  has  sufficient  inherent  design 
characteristics  to  permit  the  addition  of 
equipment  (including  all  necessary 
pollution  devices)  necessary  to  render 
such  electric  powerplant  capable  of 
using  coal  or  another  alternate  fuel  as 
its  primary  energy  source;  and 

(2)  is  not  physically,  structurally,  or 
technologically  precluded  from  using 
coal  or  another  alternate  fuel  as  its 
primary  energy  source. 

Capability  to  use  coal  or  another 
alternate  fiiel  shall  not  be  interpreted  to 
require  any  such  powerplant  to  be 
immediately  able  to  use  coal  or  another 
alternate  fiiel  as  its  primary  energy 
source  on  its  initial  day  of  operation. 

(c)  Applicability  To  Base  Load 
Powerplants — (1)  This  section  shall 
apply  only  to  base  load  powerplants, 
and  shall  not  apply  to  peakload 
powerplants  or  intermediate  load 
powerplants. 

(2)  For  the  purposes  of  this  section, 
hours  of  electrical  generation  pursuant 
to  emergency  situations,  as  defined  by 


the  Secretary'  and  .'•eported  to  the 
Secretary,  shall  not  be  included  in  a 
determination  of  whether  a  powerplant 
is  being  operated  as  a  base  load 
powerplant. 

(d)  Self-Certification — (1)  In  order  to 
meet  the  requirement  of  subsection  (a), 
the  owner  or  operator  of  any  new 
electric  powerplant  to  be  operated  as  a 
base  load  powerplant  proposing  to  use 
natural  gas  or  petroleum  as  its  primary 
energy  source  shall  certify  to  the 
Secretary  prior  to  construction  or  prior 
to  operation  as  a  base  load  powerplant 
in  the  case  of  a  new  electric  powerplant 
operated  as  a  peakload  powerplant  or 
intermediate  load  powerplant.  that  such 
powerplant  has  capability  to  use  coal  or 
another  alternate  fuel,  within  the 
meaning  of  subsection  (b). 

Such  certification  shall  be  effective  to 
establish  compliance  with  the 
requirement  of  subsection  (a)  as  the 
date  it  is  filed  with  the  Secretary,  Within 
15  days  after  receipt  of  a  certification 
submitted  pursuant  to  this  paragraph, 
the  Secretary  shall  publish  in  the 
Federal  Register  a  notice  reciting  that 
the  certification  has  been  filed. 

(2)  The  Secretary  within  60  days  after 
the  filing  of  a  certification  under 
paragraph  (1),  may  require  the  owner  or 
operator  of  such  powerplant  to  provide 
such  supporting  documents  as  may  be 
necessary  to  verify  the  certification. 
[PR  Doc.  87-20226  Filed  &-1-87;  8:45  dm] 
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Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  EU86-15  et  al.] 

Hydroelectric  Applications;  NC  Group 
et  al.  . 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Federal  Energy  Regulatory 
Commission  and  are  available  for  public 
inspection: 

1  a.  Type  of  Application:  Declaration 
of  Intention. 

b.  Project  No:  EL86-15. 

c  Date  Filed:  December  13.  1985. 

d.  Applicant:  NC  Group. 

e.  Name  of  Project:  Power  Creek. 

f.  Location:  On  Power  Creek  near 
Cordova.  Alaska. 

g.  Filed  Pursuant  to:  Section  23(b)  of 
the  Federal  Power  Act,  IB  U.S.C.  817(b). 

h.  Applicant  Contact:  Barry  A.  .Noah, 
NC  Group.  1013  Diamond  Boulevard, 
*352,  Anchorage.  Alaska  99515,  (907) 
34&-2302. 

i.  FERC  Contact:  Charles  Brown,  (202) 
376-9129. 

j.  Comment  Qate:  October  2, 1987. 
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k  Description  of  Project:  The 
proposed  project  consists  of:  (1)  A  10- 
tnot-high.  65-foot-long  diversion 
structure;  (2)  a  4.800-foot-long  penstock: 
(3)  a  powerhouse  containing  a 
generating  unit  with  a  capacity  of 
ISOOkW;  and  (4)  appurtenant  facilities. 

When  a  Declaration  of  Intention  is 
filed  with  the  Federal  Energy  Regulatory 
Commission,  the  Federal  Power  Act 
requires  the  Commission  to  investigate 
and  determine  if  the  interests  of 
interstate  or  foreign  commerce  would  he 
affected  by  the  project.  The  Commission 
also  determines  whether  or  not  the 
project;  (1)  Would  be  located  on  a 
navigable  waterway;  (2)  would  occupy 
or  affect  public  lands  or  reservations  of 
the  United  States;  (3)  would  utilize 
surplus  water  or  water  power  from  a 
government  dam;  or  (4)  if  applicable,  has 
involved  or  would  involve  any 
construction  subsequent  to  1935  that 
may  have  increased  or  would  increase 
the  projects  head  or  generating 
capacity,  or  have  otherwise  significantly 
modified  the  project's  pre-1935  design  or 
operation. 

1.  Purpose  of  Project;  All  power  will  be 
sold  to  Cordova  Electric  Cooperative. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs;  B,  C. 
and  D2. 

2  a.  Type  of  Application;  Declaration 
of  Intention. 

b.  Project  No;  EL86-46. 

c.  Dale  Filed;  June  24.  lese. 

d.  Applicant;  Kickapoo  Valley  Energy 
Corporation. 

e.  Name  of  Project;  LaFarge. 

f.  Location:  On  the  East  Branch 
Kickapoo  River.  Vernon  County. 
Wisconsin,  Southwest  V*  of  Section  20, 
T.  13  N.,  R.  2  W. 

g.  Filed  Pursuant  to:  Section  23(b)  of 
the  Federal  Power  Act,  16  U.S.C.  817(b). 

h.  Applicant  Contact;  Paul  Bader, 
President,  Kickapoo  Valley  Energy 
Corporation.  Route  1.  Box  15,  LaFarge, 
Wisconsin  54639,  (608)  625-2515, 

1.  FERC  Contact:  Charles  Brown.  (202) 
376-9129. 

j.  Comment  Date;  October  2.  1987. 

k.  Description  of  Project;  The  existing 
project  consists  of;  (1)  A  100-foot-long. 
10-foot-high  dam;  (2)  50-foot-long,  18- 
inch-diameter  penstock:  (3)  a 
powerhouse  containing  one  generating 
unit  with  a  capacity  of  120kW;  and  (4) 
appurtenant  facilities. 

When  a  Declaration  of  Intention  is 
filed  with  the  Federal  Energy  Regulatory 
Commission,  the  Federal  Power  Act 
requires  the  Commission  to  investigate 
and  determine  if  the  interests  of 
interstate  or  foreign  commerce  would  be 
affected  by  the  project.  The  Commission 
also  determines  whether  or  not  the 
project;  (1)  Would  be  located  on  a 


navigable  waterway;  (2)  would  occupy 
or  affect  public  lands  or  reservations  of 
the  United  States;  (3)  would  utilize 
surplus  water  or  water  power  from  a 
government  dam,  or  (4)  if  applicable,  has 
involved  or  would  involve  any 
construction  subsequent  to  1935  that 
may  have  increased  or  would  increase 
the  project's  head  or  generating 
capacity,  or  have  otherwise  significantly 
modified  the  project's  pre-1935  design  or 
operation. 

i.  Purpose  of  Project:  All  power  is 
being  sold  to  a  local  utility  company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C, 
and  D2. 

3  a.  Type  of  Application:  Declaration 
of  Intention. 

b.  Project  No,;  EL87-5. 

c.  Date  Filed;  December  1.  1986. 

d.  Applicant:  Island  Power  Company. 
Inc. 

e.  Name  of  Project:  Hanalei. 

f.  Location  On  Hanale;  R:ver,  Kauai 
County,  Island  of  Kauai.  Hawaii. 

g.  Filed  Pursuant  to:  Section  23(b)  of 
the  Federal  Power  Act.  16  U.S.C.  817(b). 

h.  Applicant  Contact;  Kenneth  D. 
Murri.  Island  Power  Companv.  Inc..  5160 
Wiley  Post  Way.  Salt  Lake  City,  Utah 
84116,  (804)  537-1520. 

1.  FERC  Contact;  Charles  T.  Brown, 
(202)  376-9129. 

j.  Comment  Date;  October  5, 1987. 

k.  Description  of  Project:  The 
proposed  run-of-river  project  consists  of: 
(1)  A  75-foot-long  diversion  weir  located 
approximately  11.2  river  miles  from  the 
mouth  of  the  Hanalei  River;  (2)  a  26.000- 
foot-long.  54-inch-diameter  penstock;  (3) 
a  powerhouse  containing  two  Pelton- 
type  turbines  with  a  capacity  of 
S.OOOkW:  (4)  a  3.000-foot-long 
transmission  line;  and  (5)  appurtenant 
facilities. 

When  a  Declaration  of  Intention  is 
filed  with  the  Federal  Energy  Regulatory 
Commission,  the  Federal  Power  Act 
requires  the  Commission  to  investigate 
and  determine  if  the  interests  of 
interstate  or  foreign  commerce  would  be 
affected  by  the  project.  The  Commission 
also  determines  whether  or  not  the 
project:  (1)  Would  be  located  on  a 
navigable  waterway:  (2)  would  occupy 
or  affect  public  lands  or  reservations  of 
the  United  States:  (3)  would  utilize 
surplus  water  or  water  power  from  a 
government  dam;  or  (4)  if  applicable,  has 
involved  or  would  involve  any 
construction  subsequent  to  1935  that 
may  have  increased  or  would  increase 
the  project's  head  or  generating 
capacity,  or  have  otherwise  significantly 
modified  the  project's  pre-1935  design  or 
operation. 

1.  Purpose  of  Project;  Island  Power 
Company.  Inc.  will  sell  energy  to  the 


Kauai  Electric  Division  of  Citizens 
Utilities  Company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs;  B.  C. 
and  D2. 

4  a.  Type  of  Application;  Major 
License. 

b.  Project  No.:  2756-004. 

c.  Date  Filed;  |uly  14.  1980,  and 
amended  November  3,  1986. 

d.  Applicant:  Burlington  Electric  Light 
Department  and  Winoosks  One 
Partnership. 

e.  Name  of  Project;  Chace  Mill. 

f.  Location;  On  the  Winooski  River,  m 
the  City  of  Winooski.  m  Chittenden 
County.  Vermont. 

g.  Filed  Pursuant  to  Federal  Power 
Act.  16  use.  791a-825r 

h.  Contact  Person:  Robert  Young. 
Mgr..  Burlington  Electric  Light  Dept..  585 
Pine  Street.  Burlington.  VT  05401.  (802) 
658-0300;  John  L.  Warshow.  Winooski 
One  Partnership.  26  State  Stree: 
Montpelier.  VT  05602.  1802)  229-^666 

i.  FERC  Contact;  William  GuevLee. 
(202)  376-9827. 

j.  Comment  Date:  October  2. 1987. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of  (1) 
The  existing  194-foot-long.  36-foot-high 
American  VVoolen  timber-crib  dam.  to 
be  repaired  8  feet  to  the  original  crest 
elevation  of  136  feet  N  G  \'  D,:  (2)  a  5,7- 
acre  reservoir;  (3)  a  new  85-foot-long 
reinforced  concrete  intake  structure:  (4) 
2  steel  penstocks,  one  90  feet  long  and 
one  74  feet  long;  (5)  a  submersible 
concrete  powerhouse  containing  two 
3250-kW  generating  units;  (6)  a  75-foot- 
long.  60-foot-wide  tailrace.  (^1  a  fish  trap 
structure:  (8)  a  lOO-foot-long 
transmission  line;  and  (91  appurtenant 
facilities.  The  dam  is  owned  by  Green 
Mountain  Power  Corporation.  The 
estimated  annual  energy  generation  is 
22  million  kWh. 

1.  Purpose  of  Project;  The  energy  will 
be  sold  to  the  Vermont  Power  Exchange. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs;  B.  C.  Dl 

n.  The  amended  application  was  filed 
in  conjunction  with  a  proposed 
settlement  agreement  for  Commission 
approval.  The  issuance  of  this  notice 
does  not  reflect  u  judgment  by  the 
Commission  that  the  amended 
application  conforms  to  the 
requirements  of  the  Commission's 
regulations,  and  is  without  prejudice  to 
the  City  of  Winooski  s  rights  pertaining 
to  its  preliminary  permit  application  for 
Project  No.  3101. 

5  a.  Type  of  Application;  Transfer  of 
License. 

b.  Project  .\'o.;  5000-010. 

c.  Date  Filed:  July  20, 1987. 
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d.  Applicant:  Lawrence  R.  Taft 
(licensee)  and  Trafalgar  Power,  Inc. 
(transferee). 

e.  Name  of  Project:  Kayufa  Lake. 

f.  Location:  On  the  Black  River  in 
Oneida  County.  N'ew  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use.  791la)-825(r). 

h.  Applicant  Contact:  Mr.  |ohn  M. 
Cutler,  McCarthy,  Sweeney  * 
Harkaway,  P.C.,  Suite  1105.  1750 
Pennsylvania  Avenue.  NW., 
Washington.  DC  2CX)06.  (202)  393-5710. 

1  FERC  Contact:  Steven  H.  Rossi, 
(202J  ,176-9819. 

I  Comment  Date:  Octobers,  1987. 

k.  Description  of  Transfer:  On  July  20, 
1987,  Lawrence  R.  Taft  [licensee),  and 
Trafalgar  Power,  Inc.  (transferee),  filed  a 
joint  application  for  transfer  of  a  minor 
license  for  the  Kayuta  Lake  Project  No, 
5000 

The  purpose  of  the  proposed  transfer 
of  the  license  is  to  facilitate  the 
financing  of  the  licensed  project.  The 
proposed  transfer  would  not  result  in 
any  changes  in  the  proposed 
development.  All  engineenng,  design 
and  feasibility  studies  performed  would 
be  transferred  to  the  transferee.  The 
l.'-ansferee  states  that  it  would  comply 
with  all  the  terms  and  the  conditions  of 
the  license. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  &  C. 

6  a.  Type  of  Application:  Exemption 
from  Licensing. 

b.  Project  No  10163-000. 

c.  Date  Filed:  ,\'ovember  10,  1986. 

d.  Applicant:  Cresticon,  Inc. 

e.  .Name  of  Project:  Cresticon  Project, 

f  Location:  On  the  Millers  River  in  the 
Town  of  -Athol,  Worcester  County, 
Massachusetts. 

g.  Filed  Pursuant  to:  Section  408  of  the 
Energy  Security  Act  of  1980,  16  U.S.C. 
2705  and  2708  as  amended. 

h.  Applicant  Contact;  Mr,  Brook  ]. 
Pennypacker,  Hydro- Tech,  Inc,  P.O.  Box 
277.  South  Barre,  MA  01074,  (617)  355- 
2139. 

i  FERC  Contact:  Robert  W.  Bell— 
(202)  376-5706. 

j.  Comment  Date:  October  2.  1987. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of  the 
following  two  developments: 

(A)  Upper  Cresticon  Development:  (1) 
An  existing  79-foot-long,  10-foot-high 
stone  and  concrete  gravity  dam;  (2)  the 
installation  of  2-foot-high  flashboards: 
(3)  an  impoundment  having  a  surface 
area  of  8.5  acres  with  negligible  storage 
and  normal  water  surface  elevation  of 
569.06  feet  m.s.l.;  (4)  an  existing  334-foot- 
long  power  canal:  (5)  an  existing 
powerhouse  containing  one  generating 
unit  with  an  installed  capacity  of  250 
kW;  (6)  an  existing  223-foot-long 


tailrace:  {7)  an  existing  90-footlong,  13,8- 
kV  transmission  line;  and  (8) 
appurtenant  facilities, 

(B)  Lower  Cresticon  Project:  (1)  An 
existing  135-foot-long.  3-foot  10-inch- 
high  concrete  and  stone  dam:  (2) 
installation  of  2-foot-high  flashboards; 
(3)  an  impoundment  having  negligible 
storage  and  surface  area  and  a  normal 
water  surface  elevation  of  555.2  feet 
m,s,I.;  (4)  a  670-foot-long  power  canal; 

(5)  an  existing  powerhouse  containing 
one  generating  unit  with  an  installed 
capacity  of  250  kVV:  (6)  an  existing 
tailrace;  (7)  an  existing  1,200-foot-Jong, 
13,8-kV  transmission  line;  and  (8) 
appurtenant  facilities. 

The  applicant  estimates  the  annual 
average  generation  would  be  2.412,0(X) 
kWh.  All  energy  generated  would  be 
utilized  by  the  factory  and  excess  would 
be  sold  to  Massachusetts  Electric 
Company. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B,  C.  andD3A. 

7  a.  Type  of  Application:  Minor 
License  (5MW  or  Less). 

b.  Project  No.:  10196-000. 

c.  Date  Filed:  November  28, 1986. 

d.  Applicant:  Pelican  Utility  Company. 

e.  Name  of  Project:  Pelican 
Hydroelectric  Water  Power  Project, 

f.  Location:  In  the  Tongass  National 
Forest  on  Pelican  Creek,  near  the  city  of 
Pelican,  Alaska,  Unsurveyed  Township 
45  S,  Range  57  E  of  the  Copper  River 
Meridian. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Tom 
Whitmarsh,  P,0.  Box  601,  Pelican,  AK 
99832,  (907)  735-2213, 

i.  FERC  Contact:  Thomas  Dean,  (202) 
376-9275. 

j.  Comment  Date:  October  23. 1987, 

k.  Description  of  Project;  The 
proposed  project  consists  of 
rehabilitating  the  135-foot-long,  22-foot- 
high  rock-filled  timber  crib  Pelican  Dam. 
The  rehabilitation  would  consist  of:  (1) 
A  16-foot-wide  by  30-foot-high  rock- 
filled  crib  constructed  against  the 
downstream  face  of  the  existing 
structure,  raising  Pelican  Dam 
approximately  7  feet:  (2)  an  intake 
structure;  (3)  a  48-inch-diameter,  776- 
foot-long  woodstave  pipe  to  a  surge 
tank:  (4J  a  36-inch-diameter.  330-foot- 
long  penstock  leading  to;  (5)  a 
powerhouse  containing  two  generating 
units  rated  at  600  kW  and  100  kW 
operating  under  a  gross  head  of  115  feet; 

(6)  an  80-foot-long,  0.48-kV  transmission 
line:  and  (7)  appurtenant  facilities.  The 
applicant  estimates  the  average  annual 
energy  production  to  be  2.75  GWh.  The 
estimated  cost  of  the  project  is  $956,419. 


1.  Purpose  of  Project:  Applicant 
proposes  to  supply  electrical  power 
generated  at  the  facility  to  the  city  of 
Pelican. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9. 
B,  C,  and  Dl. 

8  a,  Tyoe  of  Application:  License 
(5MW  or  Less), 

b.  Project  No.:  8497-003. 

c.  Date  Filed:  January  5. 1987. 

d.  Applicant:  Mesa  II,  Inc. 

e.  Name  of  Project:  Mesa  II. 

f.  Location;  On  the  Middle  Fork  of  the 
Weiser  River  within  the  Payette 
National  Forest  in  T15N,  RIE.  near 
Council  in  Adams  County,  Idaho. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C  791(a)-825(r). 

h.  Applicant  Contact:  Paul  E.  Scofield. 
Secretary,  Mesa  II,  Inc,  1107  Balsam, 
Boise,  ID  83706,  (208)  888-6764. 

i.  FERC  Contact:  Julie  Bemt,  (202)  376- 
9812. 

j.  Comment  Date:  October  1, 1987. 

k.  Description  of  Project:  The 
proposed  run-of-the-river  project  would 
consist  of;  (1)  A  6.5-foot-high  concrete 
diversion  dam  at  elevation  4.500  feet;  (2) 
a  22,100-foot-lcng  penstock  with  a 
diameter  ranging  from  48  inches  to  60 
inches:  (3)  a  powerhouse  at  elevation 
3,200  feet  containing  one  generating  unit 
with  a  rated  capacity  of  5  MW;  (4)  a  150- 
foot-long  tailrace:  and  (5)  a  3.6-mile- 
long,  69-kV  transmission  line  to  an 
existing  Idaho  Power  Company  line  near 
Highway  95.  The  average  annual  energy 
production  is  estimated  to  be  15  GWh, 
The  cost  of  the  project  is  estimated  to  be 
$5,320,000, 

1,  Purpose  of  Project:  The  power 
produced  is  to  be  sold  to  Idaho  Power 
Company, 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B.  C,  and  Dl. 

9  a.  Type  of  Apphcation:  Preliminary 
Permit. 

b.  Project  .No:  5903-000. 

c.  Date  Filed:  January  21, 1982.' 

d.  Applicant:  Gem  Irrigation  District 
and  Ridgeview  Irrigation  District.* 

e.  Name  of  Project:  Black  Canyon. 

f.  Location;  At  the  United  States 
Bureau  of  Reclamation's  existing  Black 
Canyon  Dam  on  the  Payette  River  in 
Sec.  22,  T7N.  RIW,  near  Emmett  in  Gem 
County,  Idaho. 


'  This  application  was  rejected  on  February  26. 
1982,  and  was  reinHaled  by  Commission  order 
issued  March  20,  1687. 

'  The  onjjinal  permit  application  was  Tiled  by 
Black  Canyon  im(^tion  District.  Gem  Irngation 
Distnct  and  Ridseyiew  Imgalion  DisIrK:!  On  May 
28,  1887.  the  application  was  ttinended  lo  delete  the 
Black  Canyon  Imgallon  District. 
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g.  Filed  Pursuant  to:  Federal  Power 
Act  16U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  liene  Garland, 
Hosey  &  Associates  Engineering 
Company,  2850  Northrup  Way.  Bellevue, 
WA  98004,  (206)  827-8661. 

i.  FERC  Contact:  Julie  Bernt.  (202)  37&- 
9812. 

j.  Comment  Date:  October  5, 1987. 

k.  Description  of  Project:  The 
proposed  run-of-the-river  project  would 
use  only  water  spilled  from  the  existing 
Black  Canyon  Reservoir  in  excess  of 
that  used  by  the  existing  power  plant 
and  that  diverted  for  irrigation  and 
would  consist  of  the  following:  (1)  A 
widened  canal  at  the  South  Main  Canal 
head-works  necessary  to  carry  spill 
flows,  in  addition  to  the  irrigation 
supply,  to  a  bifurcation  which  will 
separate  the  irrigation  from  the  power 
flow;  (2)  four  10-foot-long  pen-stocks;  (3) 
a  powerhouse  on  the  left  bank  of  the 
Payette  River  at  elevation  2,407  feet 
containing  two  generating  units  with  a 
total  rated  capacity  of  24,000  kVV;  and 
(4)  a  300-foot-long  transmission  line. 
Applicant  estimates  the  average  annual 
energy  production  to  be  62  gW'h  and  the 
cost  of  the  work  to  be  performed  under 
the  preliminary  permit  to  be  $120,000 

1.  Purpose  of  Project;  The  power 
produced  is  to  be  sold  to  a  local  power 
company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B,  C  and  D2. 

10  a.  Type  of  Application;  Preliminary 
Permit. 

b.  Project  No:  10439-000. 

c.  Date  Filed:  July  1,  1987. 

d.  Applicant:  CRV  Corporation. 

e.  Name  of  Project:  Crystal  River. 

f.  Location;  On  the  Crystal  River  in 
Gunnison  County.  Colorado. 

g.  Filed  Pursuant  to;  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  William  ]. 
Kenney,  Carlson  &  Warren.  Suite  209, 
2600  Virginia  Avenue,  NW.. 
Washington,  DC  20037,  (202)  965-7040. 

i.  FERC  Contact:  Hector  M.  Perez  (202) 
376-1669. 

j.  Comment  Date:  October  5,  1987, 

k.  The  proposed  run-of-river  project 
would  consist  of:  (1)  Reconstruction  of  a 
5-foot-high,  7-foot-long  wing  wall  with  a 
top  elevation  of  8,409  feet  msl,  (2)  a  new 
36-inch-diameter,  3,900-foot-long 
penstock;  (3)  a  new  powerhouse  with  an 
installed  capacity  of  4.900  k\V;  (4)  a  new 
150-foot-long  tailrace;  (5)  a  new  14.4-kV 
short  transmission  line;  and  (6)  other 
appurtenances.  The  applicant  estimates 
an  average  annual  generation  of 
13,600,000  kWh.  The  project  would 
occupy  lands  of  the  White  River 
National  Forest. 


1.  Fhirpose  of  Project:  Project  energy 
would  be  sold  to  the  Holy  Cross  Electric 
Association. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9.  AlO.  B.  C  and  D2. 

Standard  Paragraphs 

A3.  Development  Application — Any 
qualified  development  applicant 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  Applications  for  preliminary 
permit  will  not  be  accepted  in  response 
to  this  notice. 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36  (1985)). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application, 

A  competing  preliminary  permit 
application  must  conform  with  18  CFR 
4.30(b)(1)  and  (9)  and  4.36. 

A7.  Preliminary  Permit — Any 
qualified  development  applicant 
desiring  to  file  a  competing  development 
application  must  submit  to  the 
Commission,  on  or  before  the  specified 
comment  date  for  the  particular 
application,  either  a  competing 
development  application  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
to  file  a  development  application  allows 
an  interested  person  to  file  the 
competing  application  no  later  than  120 
days  after  the  specified  comment  date 
for  the  particular  application. 

A  competing  license  application  must 
conform  with  18  CFR  4.30(b)  (1)  and  (9) 
and  4.36. 

A9,  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  include  an 
unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  (1)  a  preliminary  permit 
application  or  (2)  a  development 
application  (specify  which  type  of 


application),  and  be  served  on  the 
applicant(s)  named  in  this  public  notice. 
AlO.  Proposed  Scope  of  Studies  Under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work  proposed 
under  the  preliminary  permit  would 
include  economic  analysis,  preparation 
of  prelimianry  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies  the 
Applicant  would  decide  whether  to 
proceed  with  the  preparation  of  a 
de\elopment  application  to  construct 
and  operate  the  project. 

B.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  385.210.  385.211. 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments. 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  o^  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "CO.MMENTS". 
■NOTICE  OF  I.NTENT  TO  FILE 
CO.MPETING  APPLICATION", 
•COMPETING  APPUCATION''. 
••PROTT.ST'  or  'MOTION  TO 
l.NTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  is  in 
response.  Any  of  the  above  named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb. 
Secielary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NE..  Warhington.  DC  20426.  An 
additional  copy  must  be  sent  to;  Mr. 
Fred  E.  Springer.  Director.  Division  of 
Project  Management,  Federal  Energy 
Regulatory  Commission,  Room  203-RB, 
at  the  above  address,  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application, 

Dl.  Agency  Comments — States, 
agencies  established  pursuant  to  federal 
law  that  have  the  authority  to  prepare  a 
comprehensive  plan  for  improving. 
developing,  and  conserving  a  waterway 
affected  by  the  project,  federal  and  state 
agencies  exercising  adminstration  over 
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fish  and  wildlife,  flood  control, 
navigation,  irrigation,  recreation, 
cultural  and  other  relevant  resources  of 
the  slate  m  which  the  pro|ect  is  located, 
and  affected  Indian  tribes  are  requested 
to  provide  comments  and 
recommendations  for  terms  and 
conditions  pursuant  to  the  Federal 
Power  Act  as  amended  by  the  Electric 
Consumers  Protection  Act  of  1986.  the 
Fish  and  Wildlife  Coordination  .'\ct.  the 
Endangered  Species  Act,  the  National 
Historic  Preservation  Act,  the  Historical 
and  Archeological  Preservation  Act.  the 
National  Environmental  Policy  Act,  Pub. 
L  No.  88-29.  and  other  applicable 
Statutes.  Recommended  terms  and 
conditions  must  be  based  on  supporting 
technical  data  filed  with  the 
Commission  along  with  the 
recommendations,  in  order  to  comply 
with  the  requirement  in  section  313(b)  of 
the  Federal  Power  Act.  16  U.S.C.  825 /(b). 
that  Commission  findings  as  to  facts 
must  be  supported  by  substantial 
evidence. 

All  oiher  federal,  state,  and  local 
agencies  that  receive  this  notice  through 
direct  mailing  from  the  Commission  are 
requested  to  provide  comments  pursuant 
to  the  statutes  listed  above.  No  other 
formal  requests  will  be  made.  Responses 
should  be  confined  to  substantive  issues 
relevant  to  the  issuance  of  a  license.  A 
copy  of  the  application  may  be  obtained 
directly  from  the  applicant.  If  an  agency 
does  not  respond  to  the  Commission 
within  the  time  sent  for  filing,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  response  must  also 
be  set  to  the  Applicant's 
representatives. 

D2.  Agency  Comments — Federal. 
State,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  (A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.)  If  an  agency  does 


Docket  No  and  date  filed 


not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

D3a.  Agency  Comments — The  U.S. 
Fish  and  Wildlife  Service,  the  National 
Marine  Fisheries  Service,  and  the  State 
Fish  and  Game  agency(ies)  are 
requested,  for  the  purposes  set  forth  in 
section  408  of  the  Energy  Security  Act  of 
1980,  to  file  within  60  days  from  the  date 
of  issuance  of  this  notice  appropriate 
terms  and  conditions  to  protect  any  fish 
and  wildlife  resources  or  to  otherwise 
carry  outVje  provisions  of  the  Fish  and 
Wildlife  Coordination  Act.  General 
comments(<;onceming  the  project  and  its 
resources  are  requested;  however, 
specific  terms  and  conditions  to  be 
included  as  a  qondition  of  exemption 
must  be  clearly  identified  in  the  agency 
letter.  If  an  ageficy  does  not  file  terms 
and  conditions  jwithin  this  time  period, 
that  agency  will!  be  presumed  to  have 
none.  Other  Federal,  State,  and  local 
agencies  are  requested  to  provide  any 
comments  they  may  have  in  accordance 
with  their  duties  and  responsibilities.  No 
other  formal  requests  for  comments  will 
be  made.  Comments  should  be  confined 
to  substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  60  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

Dated:  Aigust  28,  1987. 
Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc.  87-20198  Filed  9-1-87;  8:45  am] 
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I  Docket  No.  CI61-426-000  et  al.J 

Applications  for  Certificates, 
Abandonments  of  Service  and 
Petitions  To  Amend  Certificate  '; 
Samson  Resources  Co. 

August  28. 1987. 

Take  notice  that  each  of  the 
Applicants  listed  herein  has  filed  an 
application  or  petition  pursuant  to 
section  7  of  the  Natural  Gas  .Xct  for 
authorization  to  sell  natural  gas  in 
interstate  commerce  or  to  abandon 
service  as  described  herein,  all  as  more 
fully  described  in  the  respective 
applications  and  amendments  which  are 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before 
September  14,  1987.  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  EKZ  20426,  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary 


'  This  notice  doe»  not  provide  for  consolidalion 
for  heanng  of  the  several  matters  covered  herein. 


Applicant 


CI61-426-000.  E  Aug  24,  1987 
CI87-827-OO0.  E,  Ajg  17  1987 

CI87-541-000,  9.  Aug  24.  1987  ' 

CI87-542-0eO  B  Aug  24,  1987  ' 
C187-543-000,  B  Aug  24  1987  » 
CI87-644.-000.  B.  Aug  24.  1987  ^ 
CI87-545-000    B.Aug   24    1987  ■> 

CI87-749-000.  8,  July  7,  1987 

CI87-828-000.  B,  Aug    17,  1987  . 


Samson    Resources    Co.,    Sattison    Plaza,    Two 

West  Second  Street.  Tulsa.  Oklahoma  74103. 
Samson  Hesoufces  Co.. 


Puchaser  and  location 


Price  per 
Mcf 


t 


Jorguss  Oil  Corp  .  407  N    Big  Spring.  Suite  200. 

Midla.nd,  Texas  79701. 
Evelyn  Gruss  Lippef  S  Evelyn  Qruss  Upper  Trust... 

Gruss  Petrroleum  Corp 

Martin  D  Gruss __ , _ 

Gruss  Petroleum  Corp _ __._„ 


Oakwood    Resources    Inc..    P.O.    Box    740516. 

Dallas.  Texas  75374-0516, 
Ci*es  Sendee  Oil  and  Gas  Coiporatior.  P.O.  Box 
300,  iuisa.  Oklahoma  74102. 


Arkla  Energy  Resources,  a  division  of  Art<ia.  Inc., 

Red  Oak  Field.  Leflore  County.  Oklahonna 
Mid   Louisiana  Gas  Company  and  Arkla  Energy 

Resources,  a  division  o1  Arkla,  Inc..  Vixen  Field. 

Caldwell  Pansh.  Louisiana. 
El  Paso  Natural  Gas  Company,  Sprayborry  Trerxl 

Area,  Irion  County.  Texas. 

do 

do 


..do.. 


El  Paso  Natural  Gas  Company.  Sprayberty  Trend 

Area.  Uolon  County.  Texas. 
Transwestern    Pipeline    Company.    South    Follett 

(Morrow)  F.eld,  Lipscomb  County,  Texas 
ANH  Pipeline  Company,  OCS  Lease  No   G-2398. 

High  Island  BIk.  A-273,  Offshore  Texas. 


(♦).. 


Pressure 
base 


U  M  i 
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Applicant 


Puchaser  and  location 


-r 


CI67-829-000.  B.  Aug.  17.  1987 |  Highland  Production  Company  PO    Box  63267.  1  Northern  Natural  Gas  Company    Bailey   Lease. 


Odessa.  Texas  79762 

087-830-000.  B.  Aug   17.  1967 |  Southwest   Royalties.    Inc..    PO     Drawef 

Mtdtand.  Texas  79702. 
....do 


10885. 


0167-831-000  8  Aug  17  1967  . 
0187-632-000.  B,  Aug  17.  1987.. 
CI87-835-OO0.  B.  Aug   17,  1987.. 


Brookovef  Enterpnses,  co  R  *V   uaoge.  pO   Box 

1034.  Garden  Oty.  Kansas  67846 
Lone    Woll    Producing    Company.    P  O.    Drawer 

11150.  Midland  ■'exas  79702. 


0187-837-000  (0161-1284)   B.  Aug 
19.  1987 


AROO  Oil  and  Gas  Company.  Division  o1  Atlantic 

RicWield    Company,    PO     Box    2819.    DaHas, 
Texas  75331 
CI87-838-000  (CI63-819).   B,   Aug.  .  do ^4orthwes!  Centra!  P.peime  Corporation  NonhwesJ 


Ozona.  N.E.  FieW.  Crockett  Coonty.  Texas 
El  Paso  Natural  Gas  Company    Amac*efT^3pett 

Fieia  Upton  County.  Texas. 
Ei  Pasc  Natural  Gas  Company    AmacKeiTippetl 

FieW,  Upton  County   Texas 
Pantiandte    East9e"r    Pipe    une    Company,    No- 

\nr>9er  K4arrrvoio<-  ^^le-d   Meade  Countv   Kansas. 
ARCO   Oil    a.nd    Gas    Company  Non^e^^    Natural 

Gas  Company,  Roomson  »■  &  »?  *el(s    E/2 

SE  4    Section  39    Bkx*  1    GM  &  SA  RR  Co., 

Survey   Sch»e»cr>ef  County.  Texas 
ArKansas    Louisiana   Gas   Company.    Vixen   Field, 

Caldwell  Parish.  Louisiana 


19.  1987 
CI87-639-000  (0165-1150)  B. 

Aug    19,  1987 
Cie7- 840-000  (0-18859).  8.  Aug. 

19.  1987 
CI87-843-000  (CI77-484).  B,   Aug 

10.  1987 

CI87-841-000  (G-19138).  Aug    19 

1987 
0187-844-000   B,  Aug   20    136'     ., 


..do.. 


Loveoaie  field  >-(arpef  County  C>nianoma 


do 


Motui  ProOuong  'exas  &  New  Mexico  Inc  ,  Nine 

Greenway   Plaza    Smte  2700,   Houston,   Texas 

77046-0957 
ARCO    Oil    Gas    Company,    Division    o<    Atlantic 

Richfield  Comparry 
Celeste  C   Grynperq.  500  So   Queoec   Sjte  500, 

Denver,  CO  &C2;- 


ANP     Pipeline    Company 

Wr>eeier  County   ^eias 
KN     Energy      inc       Camnc* 

County   Onlanama 
Transwestem    Pjpeime    Company 

Field,  Eddy  County.  New  Mexico 


Gagefcy    Creen    F,e(d. 


Gas    Area 


Vyest    Aloha 


T"ennessee  Gas  Pipeline  Company  S>...t*~  Pass 
Btodi  30  Fieta  Plaquemines  Pansh   ^omsiana 

Mountain  Fuel  Resources  inc .  Govemmerrt 
StauMar  #'-25  Well  Blue  Grave)  Fieia.  Section 
25-T9N-R91W.  Mottat  County.  Colorado. 


'  EHectrve  Apnl  1.  1983.  Applicant  acqmreO  acreage  f'om  Shell  Western  E&P  Inc  in  the  Red  Oak  Field 

'.y.??,")?  Decemper  1,  1985,  Applicant  acquireo  acreage  irom  Shell  Western  E&P  inc  m  the  vixen  Fetd  Elective  January  1.  1987  Applwan;  Aoqured  acreage 
from  ARCO  Oil  and  Gas  Company  in  the  Vtxen  Field  ^^ 

-'  This  application  was  noticed  on  May  12.  1967  However,  that  notice  Oid  not  inckx)e  Applicants  additional  'eguesi  'eceved  Auoos'  2i  '9¥~  tc  orani  AppHcani 
three-year  pregranted  atiandorxnent  of  sales  tor  resale  in  mterstaie  commerce  under  its  smal  producer  certiticate 

*  Applicant  requests  permanent  abandonment  ot  gas  sales  to  Ei  Pasc  Applicant  states  that  the  wells  are  becoming  uneco'x>m«:  tc  p'oouce  due  to  tiaturai 
decline  m  oil  and  gas  reserves  and  low  pnces  Applicant  proposes  to  seek  alternaiftie  markets  arxl  has  requested  three- vear  pregrantec  aDanoonmem  jckt^ss  CW 
,t? ;  ^^  cr.??!?  '-'PP®'  "^"^  0  Gruss.  and  Gruss  Petroleum  Corp  s  (0187-545-000)  vreiis  produce  NGP  Section  104  ftowrKi  oas  witr  estimaiso  aehve^»My  o» 
1  Mct'd,  60  Mct'd,  25  Mct'd  and  100  Mcl.'d.  respectively  Gruss  Petroleum  Corp  s  {Cl87-543-00Ci  wells  produce  NGPA  seaion"^  104  lowmq  ano  i&4  1973.-1974 
biennium  gas  with  estimated  delrverabiWy  of  180  and  1 15  Mcf/d. 

^  Due  to  marketng  and  operational  protilems  with  the  current  purchaser,  gas  sales  have  been  limiied  anc  mtermitterTi  Aoplican!  desires  ic  abandon  oas  r 
excess  ot  the  current  purchaser  s  needs  and  seU  the  gas  to  another  purchaser 

^  Production  ceased  from  the  sutsject  lease  on  9-16-86,  and  trie  lease  terminated  or  '2-16-86 

■  Apphcarit  request  three-year  kmrted-term  atMndonment  with  progranied  abandonrrieni  The  contract  s  prima-\  term  expired  m  Apni  'Se^  Estimatec  delrverabitrty 
is  243  Mct/d  The  gas  IS  NGPA  section  104  flowmg  gas   Applicant  wishes  to  sell  gas  m  the  spot  market 

'  Applicant's  gas  welt  gas  production  is  subiea  to  sigmfK^m  curtailment  Applicant  desires  to  improve  oas  sales  throuqi-  the  spot  rnarket  Apptican!  aisc  reooests 
a  three-year  progranied  abandorwnenl  -^         a  »  ■*•"  "-~~ 

"  Uneconomical  to  produce 

'  Lone  Wolfs  contract  with  ARCO  has  expired  under  .is  own  temis  ARCO  Oil  and  Gas  Company  s  residue  porcnaser  has  indicaiea  that  its  man^e'  oemano  b 
deteriorating  as  a  result  of  its  tugh  cost  of  gas  The  curtailmeot  will  make  operations  ot  ttie  welt  unecorx^mica  to-  ARCC  as  weii  as  -one  Woit  c^ausiryg  severe 
economic  hardsfnp  on  Lone  Wolf.  Lone  Wotf  has  secured  a  man(et  wtuch  is  reaoy  wtling  and  atjle  to  lake  oas  (rom  ttie  welts  thus  prevennoQ  the  possiO*ty  o* 
premature  abandonment  ot  this  well  and  kiss  of  remaining  reserves 

■ '  By  assignment  etfectrve  1-1-87,  AFtCO  assigned  its  interest  in  certatn  acreage  to  Samson  Resourotis  Company 

"  By  assignment  effectrwe  1-1-87.  ARCO  assigned  its  mterest  in  certain  acreage  to  Hondo  OS  and  Gas  Company 

'=  By  assignment  effective  3-1-87.  Mobtl  assigned  us  interest  in  the  Ann  M  Johnson  lease  to  Petnjs  Management  Corporation  Genera!  Partner  ot  Petais  O* 
Company  "^ 

'^  The  gas  sales  contract  expred  by  its  own  terms  3-15-81    The  only  lease  dedicated  Ic  r*>e  subject  contract  State  Lease  2:'i6   was  surrendered  Ma>  i968 
Purchaser  has  removed  its  meter  and  purchase  oqu^xnent  from  the  wen    rt  is  nc  longer  possitrte  tor  Applicant  ic  Oehvor  arry  gas  to  purchaser    Appicani 
desires  to  sen  any  potential  production  Irom  the  » i  -25  well  to  Rocky  Mountain  Natural  Gas.  an  intrastate  purcnaser  f 

Filing  C-ode    A-lnitial  Sennce.  B-Abandonment,  C-Amendment  to  add  aaeage    D-Amendment  to  delete  acreage,  E-Tola  Succession    F-Paruai  Succession 


|FR  Doc.  87-20153  Filed  9-1-87.  8:45  amj 
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I  Docket  No.  GP87-fi2-O00] 

Petition  To  Reopen  WrtI  Category 
Determination;  Ohio  Department  of 
Natural  Resources 

.Aueusl  2&.  1987. 

On  July  13, 1987.  the  Ohio  Department 
of  .Natural  Resouixes  (ODNR)  filed  a 
petition  to  reopen  well  catej^ory 
determination.  ODNR  requests  that  the 
Commission  remand  to  it  a 
determination  that  gas  produced  from 


the  Gills  No.  5  well  does  not  qualify 
under  section  108  of  the  Natural  Gas 
Policy  .Act  of  1978  (NGPA).  ODNR  states 
that  Wynn  Oil  &  Gas  (Wynn)  filed  a 
section  108  category  application  with 
ODNR  on  May  21,  1984.  A  negative 
determination  followed  and  was  filed 
with  the  Commission  March  20. 1985. 
becoming  final  Apnl  26,  1985.  ODNR 
states  that  the  negative  determination 
was  based  on  a  failure  to  receive 
updated  production  information.  This 
discrepancy  has  been  corrected,  and 
OD.NR  states  that  an  affirmative  NGP.A 
section  108  well  category  determination, 
should  be  issued. 


The  procedures  applicable  to  the 
conduct  of  this  proceeding  are  found  in 
Subpart  K  of  the  Commissions  Rules  of 
Practice  and  Procedure.  Any  person 
desiring  to  participate  in  this  adjustment 
proceeding  must  file  a  motion  to 
intervene  in  accordance  with  the 
provisions  of  such  Subpart  K.  All 
motions  to  intervene  must  be  filed 
within  15  days  after  publication  of  this 
notice  in  the  Federal  Register. 
Kenneth  F.  Plumb, 
Secretary. 

FR  Doc  8--20154  Filed  9-1-87;  8:45  am| 
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(Docket  No.  GP87-60-0001 

Petition  To  Reopen  and  Vacate  Final 
Well  Category  Determination;  August 
28,  1987. 

Tcike  notice  that  on  [uly  6.  1987, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transcoj  filed  pursuant  to 
section  503(d|  of  the  Natural  Gas  Policy 
Act  of  1978  (NGPA)'  and  §  275.2052  of 
the  Federal  Energy  Regulatory 
Commissions  (Commission]  regulations 
a  petition  to  reopen  and  vacate  a  deep 
high-cost  well  category  determination 
made  pursuant  to  section  107(c)(1)  of  the 
NGPA3  for  the.  OCS-G-1960  No.  A-3 
well,  which  is  located  in  the  South 
Timbalier  Block  \o.  148,  Offshore 
Louisiana.  C^K  Marine  Production  (now 
Enstar  Petroleum  Company)  made  the 
filing  with  the  United  States  Geological 
Survey  (USGS)  for  the  NGPA  section 
107(c){l)  determination  for  the  OCS  No. 
A-3  well.  The  USGS  approved  such 
filing  and  submitted  notice  of  such 
determination  to  the  Commission  on 
May  6.  1980.  That  determination  became 
final  on  |une  19,  1980.  pursuant  to 
§  275.202(a)  of  the  Commission's 
regulations.  45  days  following 
notification. 

Transco  states  that  the  USGS  relied 
on  incorrect  data  in  determining  that  gas 
produced  from  the  OCS  No.  A-3  well 
qualified  for  NGPA  section  107(c)(1) 
incentive  pricing.  Transco  states  that  the 
statement  to  the  USGS  that  the  OCS  No. 
A-3  well's  depth  exceeded  15.000  feet 
was  an  untrue  statement  of  material 
fact.  Transco  states  that  its  review  of 
pertinent  well  log  data  showed  that  the 
depth  of  the  OCS  No  A-3  well  was 
never  completed  below  15.000  feet,  and 
that,  in  accordance  with  the 
Commissions  regulations,  gas  produced 
from  such  well  whose  depth  was  less 
than  15,000  feet  cannot  qualify  as  deep 
high-cost  gas.  Transco  states  that  e\  en 
though  the  gas  produced  from  the  well 
never  qualified  for  NGP.A  section  107(c) 
(1|  status  and  even  though  the  NGPA 
section  107(c|  (1)  gas  was  decontrolled 
November  1,  1979,  it  has  paid  the  NGPA 
section  107  (c)  (1)  price  through  January 
1,  1987  for  gas  produced  from  the  OCS 
No.  A-3  well.  Transco  believes  that  the 
gas  produced  from  the  OCS  No.  A-3 
well  should  be  qualified  for  NGPA 
section  102(d)  incentive  pricing. 

Transco  requests  that  the  Commission 
(1)  reopen  and  vacate  the  well  category 
determination  granted  to  Enstar  by  the 
USGS:  (2)  find  that  gas  from  the  OCS 
No.  A-3  well  should  have  been 


'  l.i  use  3413(d)  (1982). 
»  15  U.SC.  3317(c)(1)  (1982). 
'  15  I!  S  C.  275.202(a)  (1987). 


classified  as  NGPA  section  102(d)  gas; 
and  (3)  order  Enstar,  et  al  to  refund  to 
Transco  the  amounts  by  which 
Transco's  payments  exceeded  the 
maximum  lawful  price  for  NGPA  section 
102(d)  gas. 

Any  person  desiring  to  be  heard  or  to 
protest  this  petition  should  file  a  motion 
to  intervene  or  protest  in  accordance 
with  Rule  214  or  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211  (1987)).  All  motions  to 
intervene  or  protest  should  be  submitted 
to  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426,  not  later 
than  30  days  following  publication  of 
this  notice  in  the  Federal  Register.  All 
protests  will  be  considered  by  the 
Commission  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene  in 
accordance  with  Rule  214.  Copies  of  the 
petition  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
|FR  Doc.  87-J0155  Filed  9-1-87;  8:45  am) 
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[Docket  No.  SA87-52-OO0I 

Applications;  Petition  for  Adjustment; 
Beren  Corp.,  Petitioner 

Augu.st  28,  1987. 

Take  notice  that  on  June  18,  1987, 
Beren  Corporation  (Petitioner)  filed  with 
the  Commission  pursuant  to  section 
502(c)  of  the  Natural  Gas  Policy  Act  of 
1978,  a  petition  for  adjustment 
requesting  that  the  Commission 
authorize  and  confirm  the  repayment  of 
certain  overpayments  for  gas  purchases, 
which  repayments  would  be  made  from 
proceeds  of  current  and  future  gas  sales 
made  by  Petitioner  to  KN  Energy,  Inc. 
Petitioner  also  requests  that  the 
Commission  eliminate  or  reduce  any 
interest  due  on  the  repayment  after 
August  30, 1985,  when  Petitioner  notified 
KN  Energy  of  the  overpayments. 

Petitioner  operates  for  interest  owners 
of  three  leafies  in  the  Shelda  Area  in 
Cheyenne  County,  Nebraska,  namely 
the  Nelson,  the  Nelson  A,  and  the 
Nelson  H,  (Nelson  Leases).  There  are 
four  producing  wells  from  which 
casinghead  gas  is  produced  on  the 
Nelson  lease,  one  on  the  Nelson  A  lease 
and  one  on  the  Nelson  H  Lease.  All  six 
of  these  wells  produced  gas  before  the 
enactment  of  the  NGPA,  November  1, 
1978. 

Since  gas  sales  from  the  "Nelson 

Leases"  began  in  June  1978.  Petitioner 

has  sold  al  such  gas  production  to  KN 


UM  I 


Energy.  Inc.  (K.N)  (or  its  predecessor  in 
interest),  pursuant  to  a  March  7,  1978, 
gas  purchase  contract.  Under  this 
contract  KN  paid  Petitioner  the  highest 
gas  prices  allowed  under  the  NGPA. 
However,  when  the  .NGPA  became 
effective  (November  1, 1978).  the  Nelson 
and  Nelson  A  wells  qualified  only  as 
section  104  NGPA  gas,  while  the  Nelson 
H  No.  1  qualified  as  section  102(a)(2) 
NGPA  gas  (New  Onshore  Well)  and 
associated  higher  pricing.  Petitioner 
certified  gas  sales  at  section  102  NGPA 
pricing  for  the  Nelson  H  No.  1  on 
February  21. 1979  and  promptly  notified 
KN  of  the  same. 

In  February  1979,  K.N  began  paying 
Petitioner  the  section  102(a)(2)  NGPA 
price  for  gas  production  from  the  Nelson 
H  No.  1.  Unbeknown  to  Petitioner,  KN 
also  began  paying  Petitioner  such  prices 
for  gas  production  from  the  .Nelson  and 
Nelson  A  Leases.  From  approximately 
February  1979  through  August  1985,  KN 
paid  Petition  section  102  NGPA  prices 
for  all  gas  produced  from  the  three 
"Nelson  Leases",  Such  payments 
constituted  overpayments  for  gas  from 
the  Nelson  and  Kelson  A  leases  which 
should  have  been  paid  at  the  lower 
section  104  .NGPA  prices.  Petitioner 
asserts  that  KN  never  notified  it  of  the 
overpayments  even  though  KN  had  the 
contractual  duty  to  monitor  production 
of  the  "Nelson  Leases".  Petitioner 
discovered  the  overpayments  in  1985 
during  an  audit  of  Btu  adjustments  to 
gas  produced  from  wells  in  the  Shelda 
area,  and  thereafter  notified  KN  of  the 
overpayments.  In  October  1985,  KN 
suspended  payments  for  purchases  from 
the  three  ".Nelson  Leases"  and  now 
demands  repayment  of  overpayments 
from  February  1979  through  October 
1985  in  the  principal  amount  of 
$458,361.05  with  alleged  interest  of 
$257,008.32.  KN  states  that  the  payments 
suspended  from  the  three  ".Nelson 
Leases"  from  October  1985  to  April  30, 
1987  reduced  the  principal  owed  to 
$358,604.56  with  alleged  accrued  interest 
through  April  1987  of  $309,745.59.  Both 
Petitioner  and  KN  agreed  that  K.N 
should  withhold  payment  for  gas 
purchases  made  from  all  of  the  wells 
under  the  contract  until  the 
overpayments  are  made  up  in  gas 
supplies. 

Petitioner  argues  that  requiring  the 
interest  owners  to  pay  KN  interest  on 
the  overpayments  would  constitute 
special  hardship,  inequity,  and  unfair 
distribution  of  the  burdens  because  it 
was  KN's  contractual  duty  to  monitor 
the  gas  allocation  from  the  three  Nelson 
Leases  and  therefore  that  they  should 
have  discovered  these  overpayments. 
Petitioner  claims  it  acted  in  good  faith, 
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is  without  fault,  and  could  not  have 
discovered  the  overpayment  before 
1985.  In  support  of  its  argument. 
Petitioner  asserts  that  it  originally 
notified  KN  that  only  the  Nelson  H  No.  1 
qualified  for  section  102  ceiling  prices 
and  immediately  informed  KN  when  it 
discovered  the  overpayments.  Further, 
Petitioner  asserts  that  KN  waited  10 
months  after  notification  of  the 
overpayments  before  demanding 
interest  payments  or  principal  refunds. 
Petitioner  also  argues  that  the  total 
amount  that  interest  owners  would  have 
to  pay  is  greater  than  the  undiscounted 
future  gross  gas  revenue  expected  to  be 
produced  from  the  leases.  This  result. 
Petitioner  asserts,  is  unfair  and  produces 
a  hardship.  Finally.  Petitioner  asserts 
that  it  never  used  the  overpayments  to 
its  advantage  and  thus  repayment  of 
interest  at  the  prime  rate  compounded 
quarterly  is  unjustified  and  punitive. 
Petitioner  requests  that  if  the 
Commission  does  determine  that 
interest  on  the  overpayments  is  due,  that 
the  amounts  should  be  limited  to  one- 
half  of  the  interest  demanded  by  KN. 

Any  person  desiring  to  be  heard  or  to 
protest  this  petition  should  file  a  motion 
to  intervene  or  protest  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  rules  of  practice  and 
procedure.  All  motions  to  intervene  or 
protests  should  be  submitted  to  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washmgton,  DC  20428,  not  later  than  30 
days  after  publication  of  Lhis  notice  m 
the  Federal  Register.  All  protests  will  be 
considered  by  the  Commission  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene  in  accordance  with  Rule  214. 
Copies  of  the  petition  filed  in  this 
proceeding  are  on  file  with  the 
Commission  and  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc.  87-20156  Filed  9-1-67;  8:45  am] 
BILLING  CODE  6717-01-M 

[Docket  No.  CI87-816-000] 

Notice  of  Application;  LL&E  Gas 
Marketing,  Inc. 

August  26, 1987. 

Take  notice  that  on  August  7,  1987, 
LL&E  Gas  Marketing,  Inc.  (LGM),  of  909 
Poydras  Street,  .New  Orleans,  Louisiana 
70112,  filed  an  application  pursuant  to 
Sections  4  and  7  of  the  Natural  Gas  Act 
(NGA).  15  U.S.C.  sections  716  and  717 
and  Parts  154  and  157  of  the 
Commission's  regulations  |18  CFR  Parts 


154  and  157  (1987)].  for  a  blanket 
certificate  and  pregranted  abandonment 
authorization  for  a  three  year  term 
which  would  include  (1)  blanket 
certificate  authorization  for  the  resale  in 
interstate  commerce  of  natural  gas 
which  is  committed  or  dedicated  lo 
interstate  commerce  but  for  which  the 
prior  seller  has  obtained  abandonment 
authorization  and  blanket  certificate 
authorization  for  a  new  sale  of  the  gas; 
and  natural  gas  which  is  subject  to  the 
Commission's  NGA  jurisdiction  but 
which  has  not  previously  been  sold  in 
interstate  commerce  (whether  or  not  the 
gas  was  subject  to  a  prior  contract)  and 
(2)  pregranted  abandonment  on  all  gas 
which  is  subject  to  the  blanket 
certificate  in  item  (1)  above  so  LGM  can 
sell  gas  in  the  spot  and  other  markets  on 
behalf  of  itself  and  others.  This 
application  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Further  LGM  requests  a  waiver  of  the 
Commission's  rules  and  regulations 
(now  effective  or  hereinafter 
promulgated]  to  the  extent  that  they  are 
inconsistent  w;!h  the  blanket  certificate 
and  pregranted  abandonment 
authorization  requested  herein.  Also 
LGM  requests  a  waiver  of  Part  154  of  the 
Commission's  regulations  concerning 
the  establishment  and  maintenance  of 
rate  schedules,  and  the  filing  of  blanket 
affidavits  pursuant  to  §§  154.94(h)  and 
154.94(k)  of  the  regulations  (in  addition 
to  any  other  such  provisions)  and 
finally,  LGM  requests  that  the 
Commission  assert  jurisdiction  over  it 
pursuant  to  the  NGA  only  to  the  extent 
necessary  to  effectuate  the  requested 
authority  and  only  with  respect  to  its 
participation  in  the  transactions 
authorized. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
September  9,  1987.  file  with  the  Federal 
Energy  Regulaton,-  Commission, 
Washington.  DC  20426,  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  a 
proceeding  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 


unnecessary  for  Applicant  to  appear  or 
to  be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc  87-20157  F-.led  9-l-87:8:45am] 

BILLING  COOE  6717-01-M 


[Docket  No.  CI87-758-000] 

Application  for  Permanent 
Abandonment  With  Three-Year 
Limited-Term  Pregranted 
Abandonment  for  Sales  Under  Small 
Producer  Certificate;  Natural  Resource 
Management 

.August  28.  198" 

Take  notice  that  on  |u!y  9. 1987.  as 
supplemented  July  21.  1987,  Natural 
Resource  Management  Corporation 
(\R.M),  26th  fioor.  San  jacinto  Tower. 
2121  San  Jacinto  Street.  Dallas.  Texas 
75201,  filed  pursuant  to  section  7  of  the 
Natural  Gas  Act  and  Part  157  and 
§  §  2,76  and  2.77  '  of  the  Commission's 
Regulations  thereunder,  an  application 
for  permanent  abandonment  with  three- 
year  limited-term  pregranted 
abandonment  for  future  sales  of  the 
released  gas  under  its  small  producer 
certificate,  all  as  more  fully  set  forth  in 
said  application  on  file  with  the  Federal 
Er.ergy  Regulatory-  Commission  and 
open  to  public  inspection. 

■Approval  would  authorize  NRM  to 
make  sales  of  natural  gas  released  from 
contract  by  Southern  Natural  Gas 
Company  (SONAT)  with  pregranted 
abandonment  tied  to  the  expiration  of 
future  sales  contracts.  .^11  released  gas 
will  be  subject  to  the  provisions  of  the 
Natural  Gas  Act.  and  is  subject  to  the 
maximum  lawful  ceiling  prices  under  the 
Natural  Gas  Policy  Act. 

.\RM  submits  that  pursuant  to 
agreements  dated  April  1,  1987,  .\RM 
and  SONAT  have  agreed  that  NRM  will 
forever  waive  and  release  SO.NAT  from 
any  retrospective  and  prospective  take- 
or-pay  liability  under  the  contracts  with 
respect  to  which  permanent 
abandonment  is  sought,  contingent  upon 
NRM  receiving  the  authorization 
requested.  Once  the  requested 
authoriiies  are  granted.  .NRM  will  make 
released  gas  available  on  a 
nondiscriminatorv  basis  to  SONATs 


'  The  United  States  Court  of  Appeals  for  the 
Distnct  of  Coiumbja  vacated  the  Commissions 
Order  No  436  on  [une  23  1987  In  vacatinji  Order 
No.  436.  the  Court  r¥)ecled  challenges  lo  the 
Commission  s  statement  of  policy  in  {  2.77  of  its 
Regulations.  Section  277  states  that  ihe  Commission 
will  consider  on  an  expedited  basis  applications  for 
cerliricale  and  abandonment  euthonty  where  the 
producers  assert  they  are  subiecl  to  sutwtantially 
reduced  takes  without  payment  or  the  parties  have 
entered  into  a  take-or-pay  buy-out 


customers  uriJ  any  other  interested 
parties.  The  gds  will  be  sold  at 
competitive  terms.  NRM  further  submits 
that  the  requested  pregranted 
abandoment  authority  is  necessary  to 
permit  NRM  to  engage  in  such 
competitive  sales.  NRM  states  its 
willingness  to  accept  a  three-year  term 
for  the  requested  pregranted 
abandonment  authority,  so  long  as  such 
acceptance  is  without  prejudice  to  any 
abandonment  rights  that  may  be 
conferred  by  a  final  rule  in  Docket  No. 
RM87-16-000. 

NRM  states  that  as  a  result  of  a 
severe  imbalance  between  the  supply 
and  demand  for  SONAT's  system  gas 
supplies.  SONAT  has  reduced 
substantially  its  takes  of  gas  all  of  its 
producer-suppliers,  including  NRM. 
NRM  states  that  the  three  contracts 
subject  to  the  instant  application 
provide  for  SONAT  to  take-or-pay  for  80 
percent  of  deliverability  from  .NRM  on 
an  annual  basis.  The  three  contracts 
cover  sales  from  the  Bayou  Postillion 
Field,  Iberia  and  St.  Martin  Parishes, 
Louisiana.  Current  estimated 
deliverability  from  NRM  is  2,906  Mcf  per 
day.  The  gas  is  NGPA  section  104 
flowing  (92%)  and  106(a)  (8%)  gas.  Total 
recoverable  r  serves  are  approximately 
6,229.007  Mcf.  NRM  states  that  SONAT 
faces  potential  take-or-pay  liability  to 
NRM  under  the  subject  contracts  for 
past  and  future  periods. 

NRM  states  that  to  resolve  the 
potential  take-or-pay  liability  to  NRM, 
SO.NAT  and  NRM  entered  into  two 
separate  agreements  dated  April  1, 1987. 

The  first  of  these  agreements  effects 
only  a  temporary  and  partial  solution  to 
the  potential  take-or-pay  dispute 
between  NRM  and  SONAT.  SONAT  has 
agreed  to  temiporarily  release  up  to  the 
entire  volume  of  gas  available  from 
NRM  under  these  contracts  pursuant  to 
SONAT's  limited-term  abandonment 
and  sales  authority  granted  in  Docket 
No.  CI86-371-O00,  et  a!..  (36  FERC  H 
61,401  (1987))  as  extended  and  expanded 
in  Docket  .Nos.  CI86-371-001  and  C186- 
392-001  (38  FERC  U  61,347  (1987)).  This 
temporary  release  agreement  provides 
for  credit  to  SO.NAT  offsetting  its  take- 
or-pay  liability  to  NRM  under  the 
contracts  to  the  extent  of  volumes 
released  and  sold  to  another  purchaser. 

The  parties'  second  agreement 
provides  for  termination  of  the  three  gas 
purchase  contracts  effective  upon  NRM 
obtaining  the  abandonment  authority 
requested  herein.  Significantly,  the 
agreement  provides  for  the  permanent 
release  of  SONAT  from  any 
retrospective  or  prospective  take-or-pay 
liability  under  the  contracts  once 
abandonment  authority  is  granted  and 


the  agreement  to  terminate  becomes 
effective. 

Thus,  under  existing  authorities,  NRM 
and  SONAT  have  agreed  to  a  temporary 
and  partial  solution  to  reduce  SONAT's 
potential  take-or-pay  liability  to  NRM 
on  a  prospective  basis  from  April  1, 
1987,  The  authority  requested  herein, 
once  granted,  will  trigger  a  complete  and 
permanent  release  of  SON/  T  from  such 
liability  both  prospectively  and  for  past 
periods. 

Since  Applicant  alleges  that  it  is 
subject  to  substantially  reduced  takes 
without  payment,  and  has  entered  into  a 
take-or-pay  buy-out  and  requested  that 
its  application  be  considered  on  an 
expedited  basis,  all  as  more  fully 
described  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection,  any  person  desiring  to 
be  heard  or  to  make  any  protest  with 
reference  to  said  application  should  on 
or  before  15  days  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211.  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
in  a  proceeding  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
to  be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 
[PR  Doc.  87-20158  Filed  9-1-87.  8:45  am] 

BILUNQ  CODE  (717-01-11 

[Docket  No.  CI87-826-000] 

Application;  Standard  Gas  Marketing 
Co. 

August  28.  1987. 

Take  notice  that  on  August  17. 1987, 
Standard  Gas  Marketing  Company 
(Standard  Gas)  of  5151  San  Felipe,  P.O. 
Box  4587,  Houston.  Texas  77210.  filed  an 
application  under  Sections  4  and  7  of  the 
Natural  Gas  Act  for  a  blanket  certificate 
of  public  convenience  and  necessity 
authorizing  Standard  Gas  to  make  sales 
for  resale  in  interstate  commerce, 
without  supply  or  market  restrictions,  of 
any  gas  subject  to  Natural  Gas  Act 
jurisdictioa  with  pregranted 
abandonment  of  any  such  sale.  The  gas 
that  Standard  Gas  would  be  purchasing 


and  reselling  under  the  blanket 
certificate  would  be  gas  released  under 
other  LTA  authorizations,  gas  released 
pursuant  to  the  Order  No.  451  series, 
and  any  other  natural  gas  subject  to  the 
Commission's  Natural  Gas  Act 
jurisdiction  which  has  been  freed  from 
requirements  for  continued  deliveries  to 
the  previously  certificated  purchaser. 

Standard  Gas  requests  that  the 
Commission  waive  Part  154  of  its 
regulations  as  to  the  establishment  and 
maintenance  of  rate  schedules.  Standard 
Gas  requests  permission  to 
automatically  collect  the  appropriate 
monthly  adjustments  under  the 
Commission's  wellhead  ceiling  price 
regulations  without  the  filing  of  blanket 
affidavits  pursuant  to  §  154.94(h).  In 
addition.  Standard  Gas  requests  that,  to 
the  extent  it  qualifies  for  collection  of 
any  applicable  allowances  under  section 
110  of  the  Natural  Gas  Policy  Act  of  1978 
and  Subpart  K,  Part  271  of  the 
Commission's  regulations,  it  be 
permitted  to  collect  such  allowance 
without  the  filing  of  affidavits  pursuant 
to  §  154.94(k]  of  the  Commission's 
regulations. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
September  14. 1987,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  DC  20426,  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214),  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  ser\'e  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
to  be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  87-20159  Filed  9-1-87;  8:45  am) 

BILLING  CODE  6717-01-M 


[Docket  No.  SA87-55-0001 

Petition  for  Adjustment;  Tana  Oil  and 
Gas  Corp. 

August  28, 1987. 

Take  notice  that  on  July  2, 1987,  Tana 
Oil  and  Gas  Corporation  (Tana)  filed 
with  the  Commission  a  petition  for  an 
adjustment  pursuant  to  section  502(c)  of 


UM  I 
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the  Natural  Gas  Policy  Act  of  1978 
(NGPA)  requesting  an  exemption  from 
the  requirements  of  §  273.202  of  the 
Commission's  regulations  (18  CFR 
273.202).  Section  273.202  permits  a  seller 
to  begin  collection  of  a  particular  price 
for  natural  gas  only  after  a  well  category 
application  has  been  filed  with  the 
appropriate  jurisdictional  agency.  Tana 
asserts  that  it  failed  to  timely  file  its 
section  102  well  category  application 
due  to  circumstances  beyond  its  control, 
and  requests  that  it  be  permitted  to 
collect  the  section  102  price  for  certain 
first  sales  of  natural  gas  from  its 
Hu.stetter  No.  2  well.  Without  a  waiver 
of  §  273.202,  Tana  could  only  collect  the 
section  109  price. 

Tana  advises  that  on  April  22,  1986, 
during  the  drilling  of  the  Hostetter  No.  2 
well  located  in  McMullen  County, 
Texas,  an  equipment  failure  caused  the 
well  to  blow  out  of  control.  All  of  Tana's 
supervisory  personnel  were  called  to  the 
location  to  supervise  the  installation  of 
facilities  to  divert  the  gas  so  that  the 
well  could  be  brought  under  control.  On 
April  26,  1986,  the  fi-^st  of  two  sales  lines 
was  laid  to  Tana's  gas  treating  plant, 
and  sales  of  gas  to  Texas  Easte.'-n 
Transmission  Corporation  commenced. 
During  the  course  of  the  emergency,  all 
of  Tana's  supervisory  personnel 
containued  their  efforts  to  control  the 
well,  until  it  was  finally  controlled  on 
May  11,  1986.  at  which  time  sales  were 
discontinued  so  that  repairs  could  be 
made  and  the  well  completed. 

Tana  states  that  due  to  the  blowout  of 
the  Hostetter  well,  it  failed  to  file  a 
section  102  application  for  the  well  with 
the  Texas  Railroad  Commission  (TRC) 
prior  to  commencing  sales  to  Texas 
Eastern.  Tana  claims  that  it  was 
necessary  to  im.mediately  commence 
sales  in  order  to  bring  the  well  under 
control  and  that  the  Tana  personnel  who 
would  have  prepared  the  well  category 
application  were  not  available  because 
of  the  emergency  situation  at  the  well 
site.  Tana  also  states  that  the  TRC 
requires  that  a  well  category  application 
be  accomp.Tnied  by  a  completion  report, 
and  that  a  completion  report  could  not 
have  been  prepared  prior  to  May  11, 
1986.  Tana  asserts  that  it  would  suffer  a 
special  hardship  if  it  is  unable  to  collect 
the  section  102  price  in  place  of  the 
section  109  price  for  natural  gas  sales 
from  the  Hostetter  well  during  the 
period  of  emergency,  from  April  26,  1986 
to  May  11,  1986.  According  to  Tana,  the 
difference  between  its  contract  price  of 
$3.25  per  MMBtu  and  the  section  109 
price  for  the  119.320  MMDtu  delivered 
during  the  fifteen-day  period  in  question 
s  $81,614.88. 


The  procedures  applicable  to  the 
conduct  of  this  adjustment  proceeding 
are  found  in  Subpart  K  of  the 
Commission's  rules  of  practice  and 
procedure.  Any  person  desiring  to 
participate  in  this  adjustment 
proceeding  must  file  a  motion  to 
intervene  in  accordance  with  the 
provisions  of  such  Subpart  K.  All 
motions  to  intervene  must  be  filed 
within  15  days  after  publication  of  this 
notice  in  the  Federal  Register. 
Kenneth  F.  Plumb, 
Secretary. 
|FR  Doc.  87-20160  Filed  9-1-87:  8:45  am) 

BILLING  CODE   6^17-01-M 


(Docket  No.  C 187-825-0001 
Application;  V.H.C  Gas  Systems,  LP. 

August  27.  19a7, 

Take  notice  that,  pursuant  to  sections 
4  and  7  of  the  .Natural  Gas  Act  {"NGA") 
15  U.S.C.  717c  and  717f.  and  Parts  154 
and  157  of  the  P'ederal  Energy 
Regulatory  Commission  ("Commission") 
regulations  Under  the  NG/\.  18  CFR 
Parts  1.54  and  157.  V.H.C  Gas  Systems. 
LP.  ("V.H.C")  filed  on  August  14, 1987, 
an  application  which  requests  (1)  an 
order  (a)  issuing  a  blanket  certificate  of 
public  convenience  and  necessity  for  the 
sale  for  resale  of  gas  (including  gas 
qualifying  under  sections  102(d),  104, 
106(a)'',  107(c)(5),  108  and  109  of  the 
Natural  Gas  Policy  Act  ("NGPA"))  in 
interstate  commerce  by  V.H.C  and  any 
producer  from  whom  V.H.C  purchases 
gas,  (b)  issuing  a  blanket  certificate  of 
public  convenience  and  necessity  for 
sales  for  resale  of  gas  in  interstate 
commerce  by  producers  through  V.H.C 
as  their  agent,  and  (c)  authorizing  pre- 
granted  abandonment  of  sales 
authorized  in  (aj  and  (b)  abo\e. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
September  11. 1987,  file  with  the  Federal 
Energy  Regulatory  Comm.ission, 
Washington,  DC  20426.  a  petition  to 
intervene  or  a  protest  m  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214). 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  ,\ny  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 


unnecessary  for  Applicant  to  appear  or 
to  be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc.  87-20161  Filed  9-1-87;  8:45  am| 
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Office  of  Hearings  and  Appeals 

Implementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 
Appeals,  DOE. 

ACTION:  Notice  of  implementation  of 

special  refund  procedures. 

SUMMARV:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
announces  the  procedures  for 
disbursement  of  5135,000  (plus  accrued 
interest)  obtained  from  Thriftyman,  Inc. 
of  Dallas,  Texas.  The  funds  will  be 
distributed  in  accordance  with  DOE's 
special  refund  procedures  pursuant  to  10 
CFR  Part  205,  Subpart  V. 

DATE  AND  ADDRESS:  Applications  for 
refund  of  a  portion  of  the  consent  order 
fund  must  be  filed  no  later  than 
December  1, 1987,  and  should  be 
addressed  to:  Thriftyman  Consent  Order 
Refund  Proceeding,  Office  of  Hearings 
and  Appeals,  Department  of  Energy, 
1000  Independence  Avenue.  SW., 
Washington.  DC  20585.  All  applications 
should  conspicuously  display  a 
reference  to  Case  No.  KEF-0018. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  W.  Dugan,  Associate  Director, 
Office  of  Hearings  and  Appeals,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-2860. 

SUPPLEMENTARY  INFORMATION: 

In  accordance  with  §  205.282(c)  of  the 
procedural  regulations  of  the 
Department  of  Energy  (DOE),  notice  is 
hereby  given  of  the  issuance  of  the 
Decision  and  Order  set  out  below.  The 
Decision  and  Order  sets  forth  the 
procedures  that  the  DOE  has  formulated 
to  distribute  monies  obtained  from 
Thriftyman.  Inc  The  Tirm  remitted 
monies  to  the  DOE  to  settle  possible 
allocation  violations  with  respect  to  its 
sale  of  motor  gasoline.  The  firm's 
payments  are  being  held  in  an  interest- 
bearing  escrow  account  pending 
distribution. 

The  Office  of  Hearings  and  Appeals 
previously  issued  a  Proposed  Decision 
and  Order  which  tentatively  established 
refund  procedures  and  solicited 
comments  from  interested  parties 
concerning  the  proper  disposition  of  the 
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consent  order  fund.  52  FR  17821  (May  12, 
1987). 

As  the  Decision  and  Order  indicates, 
applications  for  refund  from  the  consent 
order  fund  may  now  be  filed. 
Applications  will  be  accepted  provided 
that  they  are  filed  no  later  than  90  days 
after  the  publication  of  this  Decision  and 
Order  in  the  Federal  Register. 
Applications  will  be  accepted  from 
customers  who  were  entitled  to 
purchase  motor  gasoline  from 
Thriftyman  during  the  consent  order 
period.  The  specific  information 
required  in  an  application  for  refund  is 
set  forth  in  the  Decision  and  Order. 

Udied   August  25.  1987. 
George  B.  Breznay, 
Director  Office  of  Hearings  ad  Appeals. 

Decision  and  Order  of  the  Department  of 
Energy 

August  25.  1987 

Implementation  of  Special  Refund 
Procedures 

Name  of  Firm-  Thriftyman,  Inc. 
Date  of  Filing:  March  25,  1986 
Case  Number:  KEF-0018 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  may  request  that  the  Office  of 
Hearings  and  Appeals  (OHA)  formulate 
and  implement  special  procedures  to 
distribute  funds  received  as  a  result  of 
an  enforcement  proceeding  in  order  to 
remedy  the  effects  of  actual  or  alleged 
V  iolations  of  the  DOE  regulations.  See  10 
CFR  Part  205,  Subpart  V.  In  accordance 
with  the  provisions  of  Subpart  V,  on 
.March  25.  1980.  the  ERA  filed  a  Petition 
for  the  Implementation  of  Special 
Refund  Procedures  in  connection  with  a 
consent  order  entered  into  with 
Thriftyman.  Inc.  (Thriftyman). 

1.  Background 

Thriftyman  is  a  "wholesale  purchaser- 
reseller"  of  motor  gasoline  as  that  term 
was  defined  in  10  CFR  211.51  and  is 
located  in  Dallas.  Texas.  Under  the 
authority  of  the  Emergency  Petroleum 
Allocation  Act  of  1973.  as  amended.  15 
U.S.C.  751  el  eq.  (EPAA).  the  ERA 
conducted  an  audit  of  Thriftyman  with 
respect  to  its  compliance  with  the 
Mandatory  Petroleum  Allocation 
Regulations  found  in  10  CFR  Part  211. 
Subparts  A  and  F.  .As  a  result  of  that 
audit  the  DOE  alleged  that  during  the 
period  May  through  December  1979  (the 
audit  period),  Thriftyman  violated  the 
allocation  regulations  by  failing  to 
satisfy  its  motor  gasoline  supply 
obligations  to  its  base  period  customers 
and  by  diverting  motor  gasoline  to  non- 


base  period  purchasers  on  the  spot 
market.' 

On  October  9, 1985,  Thriftyman  and 
the  DOE  entered  into  a  consent  order 
resolving  all  civil  and  administrative 
disputes  concerning  Thriftyman's 
compliance  with  the  petroleum 
allocation  regulations.  The  consent 
order  states  that  there  was  neither  a 
formal  finding  by  DOE  nor  an  admission 
by  Thriftyman  that  any  violations  of  the 
regulations  occurred.  Under  the  terms  of 
the  consent  order,  Thriftyman  was 
requireu  lO  remit  $135,000  to  the  DOE  for 
deposit  into  an  interest-bearing  escrow 
account  for  ultimate  distribution  by  the 
DOE.2 

On  May  5, 1987,  the  OHA  issued  a 
Proposed  Decision  and  Order  (PD&O) 
setting  forth  a  tentative  plan  for  the 
distribution  of  the  consent  order  fund.  52 
FR  17821  (May  12, 1987).  We  staled  in 
the  PD&O  that  the  basic  purpose  of  a 
special  refund  proceeding  is  to  make 
restitution  for  injuries  that  were  suffered 
as  a  result  of  alleged  or  adjudicated 
violations  of  the  DOE  regulations. 

In  order  to  effect  restitution  in  this 
proceeding,  we  proposed  to  establish  a 
claims  procedure  whereby  applications 
for  refund  would  be  accepted  from 
Thriftyman  customers  who  can 
demonstrate  that  they  were  injured  as  a 
result  of  Thriftyman's  allocation 
practices  during  the  consent  order 
period.  The  PD&O  was  published  in  the 
Federal  Register  on  May  12, 1987  and 
comments  were  solicited  regarding  the 
proposed  refund  procedures.  We  have 
received  no  comments  regarding  those 
procedures. 

II.  Jurisdiction  and  Authority 

The  procedural  regulations  of  the  DOE 
set  forth  general  guidelines  to  be  used 
by  OHA  in  formulating  and 
implementing  a  plan  of  distribution  for 
funds  received  as  a  result  of  an 
enforcement  proceeding.  10  CFR  Part 
205,  Subpart  V.  The  DOE  policy  is  to  use 
the  Subpart  V  process  to  distribute 
refunds.  For  a  more  detailed  discussion 
of  Subpart  V  and  the  authority  of  OHA 
to  fashion  procedures  to  distribute 
refunds,  see  Office  of  Special  Counsel,  9 
DOE  H  82,538  (1982)  [Tenneco],  and 
Office  of  Enforcement,  8  DOE  H  82,597 


'  According  to  a  Proposed  Remedial  Order  issued 
to  Ttinftjman  or  July  8. 1985.  approximately  98 
percent  of  Thriftyman's  base  period  customers  were 
retail  sales  outlets  owned  and/or  operated  by 
Thriftyman  itself.  PRO  at  15.  The  remainder  of  its 
base  period  cuslomers  were  independent  retail 
outlets  and  wholesale  purchaser-consumers. 

»  On  Novemljer  7. 1985.  Thriftyman  paid  $135,000 
to  the  DOE.  Thi»  amount  represents  the  principal 
which  will  form  the  basis  for  refund  calculations. 
The  total  value  cf  the  Thriftyman  account  stood  at 
S1 49.123.38.  including  accrued  interest  as  of  May  29, 
1987.  r 


(1981)  [Vickers].  As  we  indicated  in  the 
PD&O,  we  have  reviewed  the  record  in 
the  present  case  and  have  determined 
that  a  Subpart  V  proceeding  is  an 
appropriate  mechanism  for  distributing 
the  Thriftyman  consent  order  fund.  We 
will  thereore  grant  the  ERA's  petition 
and  assume  jurisdiction  over  the  fund. 

III.  Refund  Procedures 

The  Proposed  Decision  and  Order 
established  tentative  procedures  for 
considering  claims  from  firms  and 
individuals  who  may  have  been  injured 
by  Thriftyman's  motor  gasoline 
allocation  practices  during  the  consent 
order  period  May  1, 1979,  through 
December  31,  1979.  Since  we  have  not 
received  any  adverse  comments 
regarding  our  proposed  refund 
procedures  we  have  determined  that 
those  procedures  should  be  adopted. 

A.  Refunds  to  Eligible  Purchases. 
From  our  analysis  of  the  ERA  audit 
material  and  information  provided  to  us 
by  Thriftyman,  we  have  determined  that 
the  eligible  claimants  in  this  proceeding 
will  be  independently  operated 
wholesale  purchaser-resellers  (e.g., 
retail  sales  outlets),  and  wholesale 
purchaser-consumers  to  which 
Thriftyman  sold  motor  gasoline  during 
the  months  of  November  and  December 
1977  and  May-October  1978  (the  base 
period  months  for  May — December 
1979).  With  the  assistance  of 
Thriftyman.  we  have  identified  some  of 
those  customers.  They  are  listed  in  the 
Appendix  to  this  Decision  and  Order.' 

In  order  to  assess  claims  in  this 
proceeding,  we  propose  to  adopt  certain 
presumptions.  The  two  presumptions  we 
plan  to  adopt  are  used  to  enable  OHA  to 
consider  refund  applications  in  the  most 
efficient  and  equitable  way  possible  in 
view  of  the  limited  resources  available. 
First,  we  plan  to  adopt  a  presumption 
that  a  claimant  was  not  injured  by  the 
alleged  allocation  violations  unless  it 
took  some  contemporaneous  action  to 
mitigate  its  injury.  In  addition,  we  plan 
to  adopt  a  presumption  that  an  applicant 
was  not  injured  if  it  purchased  a 
quantity  of  motor  gasoline  equivalent  to 
its  adjusted  base  period  allocation  of 
that  product  during  the  consent  order 
period. 

The  basis  of  the  first  presumption  is 
that  any  firm  that  was  injured  by  an 


UM  I 


'  Claimants  which  ^ere  retail  outlets  operated  by 
Thriftyman  will  be  ineligible  for  refunds.  Such 
affiliated  claimants  are  barred  by  the  equitable 
doctrine  of  unclean  hands  from  seeking  restitution 
in  a  refund  proceeding.  See  Cosby  Oil  Company/ 
Yucca  Valley  Uquor  Store.  13  DOE  \  85.402  (1986) 
(citing  Citronelle-Mobile.  Gathering.  Inc.  v. 
Edwards.  669  F.2d  717,  732  (Temp.  Emer.  Ct.  App 
1982)). 
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alleged  allocation  violation  would  have 
been  immediately  aware  of  its  injury'. 
Therefore,  we  would  expect  that  a  party 
which  was  injured  by  a  supply 
disruption  of  an  allocated  product  would 
immediately  seek  redress  by  (i)  filing  a 
complaint  or  allocation  request  with  or 
otherwise  notifying  the  appropriate 
agency  officals,  see.  e.g.,  10  CFR  250.201 
(a)  and  (d)  and  211.17,  or  (ii)  filing  a 
private  lawsuit  under  Section  210  of  the 
Economic  Stabilization  Act  of  1970.  12 
U.S.C.  1904  Note,  or  (iii)  taking  some 
other  action  to  mitigate  its  injury.  We 
have  concluded  that  while  imposing  this 
limitation  would  tend  to  prevent 
spurious  claims  and  promote  speed  and 
efficiency  in  processing  applications  for 
refund,  it  would  present  no  impediment 
to  parties  who  were  actually  injured  by 
Thriftyman's  alleged  allocation 
violations.  Accordingly,  we  will 
presume  that  a  party  which  had  not 
taken  some  action  to  mitigate  the  effects 
of  alleged  allocation  violations  by 
Thriftyman  does  not  have  a  meritorious 
claim.  See  Tenneco.  9  DOE  at  85.202. 
and  Office  of  Special  Counsel.  9  DOE 
I  82,545  at  85.243  (1982)  [Pennzoil] 

Secondly,  we  will  adopt  a 
presumption  that  if.  during  the  course  of 
the  entire  consent  order  period,  a 
claimant  received  aggregate  volumes  of 
motor  gasoline  at  least  equal  to  its 
adjusted  base  period  allocation  for  that 
period,  it  was  not  injured  by 
Thriftyman's  alleged  failure  to  supply 
correct  volumes  during  certain  months. 
We  belidk?  that  this  presumption  is 
justified  in  ij,,^er  to  limit  eligibility  for 
refunds  to  onl\  those  firms  that  were 
most  adversely  affected  by  Thriftyman's 
alleged  allocation  violations.  Aztex 
Energy  Co..  12  DOE  %  85.116  at  88.356 
(1984). 

Each  applicant  should  submit  enough 
information  to  demonstrate  that  its 
claim  is  not  spurious,  including  the  best 
available  evidence  of  injury  which  was 
sustained  as  a  result  of  an  alleged 
allocation  violation.  In  assessing  the 
extent  of  any  such  injury,  we  will 
consider  a  number  of  equitable  factors 
such  as.  for  example,  whether  the 
alleged  violation  had  a  significant 
deleterious  impact  on  the  claimant,  and 
whether  the  applicant  had  the  ability  to 
protect  itself  by  obtaining  a  replacement 
supply  of  the  allocated  product  or  by 
taking  other  appropriate  action. 
Tenneco.  9  DOE  at  85.207.  Pennzoil.  9 
DOE  at  85.246.  In  accordance  with  our 
prior  decisions,  claimants  who  make  a 
reasonable  demonstration  of  an 
allocation  violation  may  receive  a 
refund  based  on  the  net  profits  lost  as  a 
result  of  the  failure  to  receive  the 


allocated  products.  Aztex  Energy  Co..  12 
DOE  at  88.356  (1984). 

If  valid  claims  exceed  the  funds 
available  in  the  escrow  account,  all 
refunds  will  be  reduced  proportionately. 
Actual  refunds  will  be  determined  after 
analyzing  all  appropriate  claims.'' 

If  any  funds  remain  after  all 
meritorious  claims  have  been  paid,  they 
will  be  distributed  to  the  state  and 
federal  governments  in  accordance  with 
the  provisions  of  the  Petroleum 
Overcharge  Distribution  and  Rostitution 
Act  of  1986,  Pub.  L.  99-509.  Title  III, 
reprinted  in  Fed.  Energy  Guidelines  \ 
11.703. 

B.  Applications  for  Refund.  We  have 
determined  that  the  procedures 
described  in  the  PD&O  are  the  most 
equitable  and  efficacious  means  of 
distributing  the  Thriftyman  consent 
order  fund.  Accordingly,  we  shall  now 
accept  Applications  for  Refund  from 
eligible  purchasers  of  Thriftyman  motor 
gasoline  during  the  consent  order 
period.  As  proposed,  the  consent  order 
fund  will  be  distributed  to  claimants 
that  are  identified  in  the  ERA  audit  files 
as  having  been  affected  by  Thriftyman's 
alleged  allocation  violations,  as  well  as 
to  any  other  eligible  customers  of 
Thriftyman  who  apply  for  refunds. 

Any  purchaser  claiming  a  portion  of 
the  consent  order  funds  will  be  required 
to  file  an  Application  for  Refund 
pursuant  to  10  CFR  205.283.  Applications 
for  Refund  should  be  written  or  typed  on 
business  letterhead  or  personal 
stationery.  In  its  application,  a  claimant 
must  include  the  following  information: 

(1)  The  name  of  the  consent  order 
firm:  Thriftyman.  Inc..  the  case  number: 
KEF-0018,  and  the  applicant's  name 
should  be  prominently  displayed  on  the 
first  page. 

(2)  The  name,  position  title,  and 
telephone  number  of  a  person  who  may 
be  contacted  for  additional  information 
concerning  the  Application. 

(3)  A  description  of  any 
contemporaneous  actions  taken  during 
or  immediately  following  the  period 
May-December  1979  by  which  it 
attempted  to  mitigate  the  injury  resulting 
from  Thriftyman's  alleged  allocation 
violations  (e.g.,  complaints  made  to 
appropriate  officials  or  attempts  to  seek 
alternative  supplies); 

(4)  Its  "adjusted  base  period 
allocation"  of  motor  gasoline  from  each 
of  its  suppliers  for  each  month  of  the 


*  As  in  previous  cases,  only  claims  for  at  least  $15 
will  be  processed.  This  minimum  has  been  adopled 
in  prior  refund  cases  because  the  cost  of  processing 
claims  for  refunds  of  less  than  SIS  outweighs  the 
benefits  of  restitution  in  those  situations.  See.  e.g.. 
Uban  Oil  Co..  9  DOE  H  82.541  at  85.225  (1982).  See 
also  10  CFR  205.86|b|.  The  same  principle  applies  to 
the  present  situation. 


period  May-December  1979  (its 
purchases  during  the  months  .November 
and  December  19^7  and  May  through 
October  1978); 

(5)  Its  actual  purchases  of  motor 
gasoline  from  each  supplier  during  each 
month  of  the  period  Ma\-December 
1979; 

(5)  A  computation  of  lost  net  profits 
sustained  as  a  result  of  Thriftyman's 
alleged  allocation  violations. 

A  claimant  must  also  state: 

(7)  Whether  it  has  previously  received 
a  refund,  from  any  source,  with  respect 
to  the  alleged  allocation  violations 
underlying  this  proceeding; 

(8)  Whether  there  has  been  a  change 
in  ownership  of  the  firm  since  the  audit 
period.  If  there  has  been  a  change  in 
ownership,  the  applicant  must  provide 
the  names  and  addresses  of  the  other 
owners,  and  should  state  the  reasons 
why  the  refund  should  be  paid  to  the 
applicant  rather  than  to  the  other 
owners  or  provide  a  signed  statement 
from  the  other  owners  indicating  that 
they  do  not  intend  to  claim  a  refund;  and 

(9)  Whether  it  is  or  has  been  involved 
as  a  party  in  any  DOE  enforcement  or 
private  section  210  actions.  If  these 
actions  have  been  concluded,  the 
applicant  should  furnish  a  copy  of  any 
final  order  issued  in  the  matter.  If  the 
action  is  still  in  progress,  the  applicant 
should  briefly  describe  the  action  and 
its  current  status.  The  applicant  must 
keep  OHA  informed  of  any  change  in 
status  while  its  Application  for  Refund 
is  pending.  See  10  CFR  205.9(d). 

(10)  whether  it  is  or  was  during  the 
consent  order  period  affiliated  in  any 
way  with  Thriftyman. 

In  addition,  the  application  must 
contain  the  following  signed  statement;  i 
swear  (or  affirm)  that  the  information 
submitted  is  true  and  accurate  to  the 
best  of  my  knowledge  and  belief. 

All  applications  must  be  filed  in 
duplicate  and  must  be  received  within 
90  days  from  the  date  of  publication  of 
this  Decision  and  Order  in  the  Federal 
Register.  A  copy  of  each  application  will 
be  available  for  public  inspection  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals.  Any  applicant 
which  believes  that  its  application 
contains  confidential  information  must 
indicate  this  and  submit  two  additional 
copies  of  its  application  from  which  the 
information  has  been  deleted,  together 
with  a  statement  specifying  why  the 
information  is  alleged  to  be  confidential 
or  privileged.  All  applications  should 
refer  to  Case  No.  KEF-0018  and  should 
be  sent  to:  Office  of  Hearings  and 
Appeals,  Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585. 
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It  is  Therefore  Ordered  That: 

jim's  Mini-Mart  No.  1 

'TEI  Station  No.  66 

(1)  Applications  for  Refund  from  the 

•|im's  Mini-Mart 

'TEI  Station  No,  67    , 

funds  remitted  to  the  Department  of 

'Bobby  [ohnson 

TEI  Station  No.  68      1 

Energy  by  Thriftyman,  Inc.  pursuant  to 
the  consent  order  executed  on  October 

Kwlk  Phil  Gasoline  Co. 
Larr>''s  ABC  Auto  Parts 
Lone  Star  Peterbilt  Inc. 

TEI  Pantry  No.  70       " 
'TE!  Pantry  No.  72 
'TEI  Pantry  No.  73 

9,  1985  may  now  be  filed. 

•Longview  RoUercades 

*TEI  Station  No.  77 

(2)  All  applications  must  be  filed  no 

Love  Laddy  Oil  Co. 

*TE!  Station  No.  86 

later  than  90  days  after  publication  of 

•M  WOilCo. 

*TE!  Station  No.  87 

this  Decision  and  Order  in  the  Federal 

Martin  and  Song.  Inc. 

'TEI  Station  No  88 

Register. 

George  B.  Breznay, 

•Martin  Son  Tyler 
Martin  and  Son  .No.  1 

TEI  Station  No  89 

Toledo  Automotive  Supply 

Director.  Office  of  Hearings  and  Appeals. 

Martin  and  Son  .No.  2 
Louis  Morgan  No.  2 

Toledo  Automotive 
'Triangle  T.  Corporation 

Date:  August  25,  1987. 

1  C  Penney  Co,  Inc. 

Walls  Vending  Service 

Appendix 

Pine  Tree 

Pine  Tree  High  School 

Wal-Mart  Stores 
Wal-Mart  Stores  .No,  146 

'Abel  Vending 

R  S  R  Vending 

Wal-Mart 

ABC  Auto  Parts 

Elaine  Rainey 

Wfll-Mart 

•ABC  Auto  Parts 
Guy  Bagwell 

•Reliable  Sales  Co. 
Roadrunners 

Wiley  College            1 
•Alice  Williams         " 

•Chip-Christ  No,  3 

Joan  Rouse        | 

'Youngblood  and  Associate 

'Chip-Christ  No.  4 
Chip-Christ  No.  5 
Bass  Chevrolet 

Red  Rushing     ' 
Rush-in  Food  Mart 

A/N  Wholesale 
'Alexander's  Grocery 
Bailev  Salmons  Exxon 

Sam's  Candy  Co. 

•Ben  Franklin  No.  4822 

•Ben  Frankhn  No.  4863-Cilme 

Larry  Sanders 
'Service  Center 

West  Loop  Quick  Stop 

Berry-Bamett 

Bobby's  Discount  Auto 
George  Brabum 
Farmers  LP  Gas 
•Bread  Box 

Security  Alarm  System 
Shop  and  Save 
•Sav-Ko  Bulk  Plant 
'Shamrock-Bay  City 
Shamrock-El  Campo 

B  I's  2 — Mize 
B  I's  No.  1 
•Bl's  No.  3 
•Bl's  No.  4 
Bill's  Self  Service 
Bearcat  Self-Service 

"Bread  Box  .\o.  1 

Shamrock-Palacios 

•Bread  Box  No  3 

'Shamrock-West  Columbia 

•Beckvilie  Market 
Bob's  Pantry 

Susan  Burton 

TEI  Pantry  No.  6 

Cape  Oil 

TEI  Station  No.  7 

Bread  Box  No.  1 

•Cape-Tvier  No  2 

TE!  Station  No.  8 

Blue  Top  Food  Store 

•Cliffs  No.  1 

TEI  Station  No.  9 

•Jo  Boyd's  Station 
Broadway  Gulf 

9 

Columbus  Club  of  ET 

•TEI  Pantry  No.  10 

Crow-Buriingame 

TEI  Station  No.  11 

Bully  of  the  Woods 
Burn's  Self-Serve 
Carthage  Skate  Pala 

Larry  Cummings 

'TKl  Station  No.  12 

Fxonomy  Supperetle  Inc. 

TE!  Station  No.  13 

ce 

F.ast  Cotton  Aulo  Parts 

TEI  Station  No.  14 

'Cliffs  Food  Market 

No.  1 

Ben  Franklin 

TEI  Station  No.  15 

College  Lanes 

Ben  Franklin 

•TEI  Station  No.  16 

•Copeland's  Self-Ser 

vice 

•Giant  Petroleum  Co. 

'TEI  Station  No.  17 

Country  Cache 

'Giant  No,  8 

•TEI  Station  No.  18 

Don's  7-11 

•Giant  No.  9 

TEI  Station  No.  19 

Doug's  Automotive 

•Giant  No.  10 

*TEI  Station  No.  21 

Gary  Dow  Vending 

'Giant  No.  12 

•TE!  Station  No.  22 

Downing  Texaco 

'Giant  No.  13 

•rEl  Station  No.  23 

*Dugger  Grocery 

'Giant  No,  18 

•it;!  Station  No.  24 

Duke's  Gulf 

'Giant  No.  22 

'TEI  Station  No.  25 

East  Erwin  Self-Serv 

ice 

'Giant  No.  23 

TEI  Station  No.  26 

'Edmond's  Vending 

Co. 

'Giant  No.  25 

TE!  Station  No.  27 

El  Patio  Restaurant 

Giant  No.  27 

TE!  Station  No.  28 

Rick's  W  Main  Mini 

Mart 

Giant  No.  28 

TEI  Station  No.  29 

The  Farm  Club 

Gibson's  Discount  No.  188 

•TEI  Station  No.  30 

Hickory  Hut 

'Gibson's  Discount  No.  83 

TE!  Pantry  No.  32 

Figley's  Auto  Servic 

e 

'Gibson's  Discount  No.  535 

'TE!  Station  .No.  33 

Gregg  Liquor  No.  3 

'Gibson's  Discount  No.  221 

TE!  Station  No.  34 

I-l 

'Gibson's  Discount  No.  387 

•TE!  Pantry  No.  35 

Hal's  Grocery 

•Gibson's  Discount  No.  688 

•TEI  Station  No.  38 

•Harley's  Cut  Rate  I 

.iquor 

Gibson's  Discount  No.  273 

TEI  Station  No.  37 

•Harley's  No.  5 

'Gibson's  Discount  No.  693 

•TE!  Station  No.  38 

Harley's  Liquors 

Gibson's  Discount 

•TE!  Station  No.  39 

H  L  No.  2 

•Gibson's  Discount  No.  706 

•TEI  Station  .No.  40 

Harley's  No.  2 

'Gibson's  No.  199 

Speedy  Pack  No.  3 

Bill  Harpher's  Gulf 

Gibson  Products-Bay  City 

•TEI  Station  No.  42 

Hartley's  Oil 

'Gibson  Products-El  Campo 

Danceland  USA 

Gregg  Liquor  No,  3-ACE 

TEI  Station  N3.  43 
•TEI  Station  No.  44 
•TE!  Station  No.  45 

•Holiday  Gulf 
Hughes  Grocery  anc 
Hutto-Roberts  Statu 

IGas 

5n 

'Huey  Hancock  Taw  Ware 

•TEI  Station  .No.  46 

1-20  Liquor  Store 

|erry  Harris 

•TE!  Station  .No.  47 

jerry's  Grocery 

Heritage  Tool  and  Supply 

•TEI  Station  No.  64 

Jim's  Auto  Parts 

■Jackson  Self-Serve 

TEI  Pantry  No.  65 

•Jim's  Citgo 
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Jim's  Liquor 
Iim's  Mint-Mart  No.  1 
*|im's  Mini  Marl 
lerry  Jones 
'Kwiit  Stop 
Kirby  Oil 

Ames  Automotive  Service 
Larry's  Country  Boy  Gro 
"Lenard's  Self  Service 
Lee  Gulf 

London's  Self  Service 
■Longview  Christian  Acad 
Louis  Morgan  No.  1 
Louis  Morgan  No.  3 
Love's  F*ick-n-Pay 
[oe  Moloney 
'Marantha  Vending  Co. 
Jprry  Martin  Exxon 
'.McRea's  Texaco 
Lee  Melton 
.Mike's  Grocery  No.  2 
Mike's  QuiVsk  Stop 
Ronald  Moore's  Service  St 
*Morgas-Cash  Only 
\adar  Candy  Company 
National  Truck  Stop 
'.Nipper's  Grocery 
Kathy  Noms 
N  Main  66 

Grady  Nutt  Gulf  Service 
'Doom's  Grocery 
Dilwell  Club 
"Oldham  Phillips  66 
Ore  City  Self-Service 
Par-Mar  Oil  Co. 
Petty  Cafe 
'Piddlin  Peeler's 
•PirtleBar-BQue 
Polly's  Grocery  Feed 
Grand  Gulf  Station 
Cynthia  Pruitt 
Quick  Zip 
Quillin  Garage 
R  and  M  Grocery 
'Ray's  Liquor 
Roger's  Liquors 
Rush-In  Food  Mart 
•SHS  Vending 
Sabine  Valley  MllMPC 
Salyard's  Enterpnses 
Shamrock-Bay  City 
Sigraore  Corp.  No.  516 
Sigmore  Corp.  No.  513 
Sigmore  Corp,  No.  519 
Laveme  Walker 
Skateland  of  Longview 
"Sitton's  Cape-Lindale 
'Skyway  Rest 
'Smith's  7-11 
'Slogan's  Grocery 
'Smith's  Self  Service 
'Stan-Gas  No.  5 
'Stockyard  Restaurant 
'Texas  City  Warehouse 
'Texsun  Gas 
'Texsun  Gas  No.  2 
'Time  Saver  Mini  Marl 
'Lynn  Timmons  FIN,^ 
Tomball  Station  No.  20 
Tnangle  Grocery  Station 
'Turner's  Thnftyman 
Un.ted  Welding  Spec. 
Walker's  RNA 


'We  do  not  have  current  addresses  for  these 
customers  and  hereby  solicit  this 
information. 

[FR  Doc.  87-20225  Filed  &-1-87.  8:45  am] 
BIU.MQ  CODE  »4SO-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

lFRL-3255-7) 

Fuels  and  Fuel  Additives;  Waiver 
Application  Submitted  by  AM 
Laboratories,  Inc. 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  .Notice. 

summary:  On  July  23,  1987,  AM 
Laboratories,  Inc.,  submitted  an 
application  for  a  waiver  of  the 
prohibition  against  introduction  into 
commerce  of  certain  fuels  and  fuel 
additives  set  forth  in  section  211(f)  of 
the  Clean  Air  Act  ("Act").  This 
application  seeks  a  waiver  for  a 
gasoline-alcohol  fuel,  referred  to  as  AM 
5/5,  containing  methanol  in  combmation 
with  cosolvent  alcohol(s)  and  a 
proprietary  corrosion  inhibitor.  The 
Administrator  of  EPA  has  until  January 
19,  1988  (180  days  from  the  date  of 
receipt  of  the  application)  to  grant  or 
deny  this  application.  If  not  denied  by 
that  date,  it  will  be  deemed  to  be 
granted,  under  section  211(0(4). 
date:  Comments  should  be  submitted 
on  or  before  October  19, 1987. 
address:  Copies  of  the  information 
relative  to  this  application  are  available 
for  inspection  in  public  docket  EN-87-05 
at  the  Central  Docket  Section  (LE-131) 
of  the  EPA,  Washington  Information 
Center,  Conference  Room  4,  401  M 
Street  SW.,  Washington.  DC  20460. 
(202)382-7548,  between  the  hours  of  a-00 
a.m.  and  4:00  p.m.  Any  comments  from 
interested  parties  should  be  addressed 
to  this  docket  with  a  copy  forwarded  to 
Richard  G.  Kozlowski,  Director.  Field 
Operations  and  Support  Division  (EN- 
397F),  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington, 
DC  20460.  As  provided  in  40  CFR  Part  2, 
a  reasonable  fee  may  be  charged  for 
copying  services. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  J.  Kortum,  Environmental 
Engineer,  Field  Operations  and  Support 
Division  (EN-397F).  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  DC  20480  (202)475-8841. 
SUPPLEMENTARY  INFORMATION:  Section 
211(0(1)  of  the  Act  makes  it  unlawful, 
effective  March  31.  1977,  for  any 
manufacturer  of  a  fuel  or  fuel  additive  to 
first  introduce  into  commerce,  or  to 


increase  the  concentration  in  use  of  any 
fuel  or  fuel  additive  for  use  in  light  duty 
.Tiotor  vehicles  manufactured  after 
model  year  19"4  which  is  not 
substantially  similar  to  any  fuel  or  fuel 
additive  utilized  in  the  certification  of 
any  model  year  1975,  or  subsequent 
mode!  year,  vehicle  or  engine  under 
section  206  of  the  Act.  EPA  has  defined 
"substantially  similar"  at  46  FR  38528 
(July  28,  1981). 

Section  211(0(4)  of  the  .^ct  prov  ides 
that  upon  application  by  any  fuel  or  fuel 
additive  manufacturer  the  Administrator 
of  EPA  may  waive  the  prohibitions  of 
section  211(0(1)  if  the  Administrator 
determines  that  the  applicant  has 
established  that  such  fuel  or  fuel 
additive  will  not  cause  or  contribute  to  a 
failure  of  any  emission  control  device  or 
system  (over  the  useful  life  of  any 
vehicle  in  which  such  device  or  system 
IS  used)  to  achieve  compliance  by  the 
vehicle  with  the  emissions  standards  to 
which  it  has  been  certified  pursuant  to 
section  206  of  the  Act.  If  the 
Administrator  does  not  act  to  grant  or 
deny  a  waiver  within  180  days  of  receipt 
of  the  application  (in  this  case  by 
January  19, 1988),  the  statute  provides 
that  the  waiver  shall  be  treated  as 
granted. 

AM  Laboratories,  Inc.  is  requesting 
that  EPA  grant  a  waiver  for  introduction 
into  commerce  of  a  gasoline-alcohol  fuel 
blend,  referred  to  as  AM  5/5,  such  that 
the  resultant  fuel  is  composed  of  a 
maximum  of  4.40  weight  percent  fuel 
oxygen,  a  maximum  of  5  volume  percent 
methanol,  a  minimum  of  5  volume 
percent  cosolvents  and  specified 
amounts  of  any  corrosion  inhibitor 
currently  or  subsequently  approved  by 
EPA  pursuant  to  the  waiver  granted  to 
E.I.  DuPont  de  Nemours  and  Company, 
Inc.  (DuPont),  at  51  FR  39800  (October 
31,  1986).  These  corrosion  inhibitors 
currently  include:  41.3  mg/1  DuPont 
DGOI-lbo.  42.7  mg/1  Petrolite  TOLAD 
MFA-10,  or  31.4  mg/1  DuPont  DMA-67. 
The  cosolvents  are  any  one  or  a  mixture 
of  ethanol,  propanols.  or  butanols, 
including  gasoline-grade  tertiary 
butanol.  With  the  exception  of  a  higher 
oxygen  content  and  a  higher  minimum 
cosolvent  level,  AM  5/5  must  meet  the 
same  conditions  to  which  the  DuPont 
blend  is  subject:  The  gasoline-alcohol 
fuel  must  conform  with  the  requirements 
of  ASTM  D439-83  Standard 
Specifications  for  Automotive  Gasoline 
for  the  season  and  area  in  which  it  is 
sold,  with  the  qualification  that  Test 
Method  D323  for  the  Reid  Vapor 
Pressure  will  be  replaced  by  the  test 
method  attached  to  the  EP.^'s  January 
10,  1985,  DuPont  waiver  decision.  The 
fuel  must  also  meet  the  phase  separation 
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and  purity  specifications  set  forth  in  the 
DuPont  decision  and  the  fuel 
manufacturer  must  take  all  reasonable 
precautions  to  ensure  that  the  finished 
fuel  IS  not  used  as  a  base  gasoline  to 
which  other  oxygenated  materials  are 
added. 

EPA  invites  comments  on  whether  the 
Administrator  should  grant  or  deny  this 
waiver  application. 

Dated:  August  26.  1987. 
W.  Ray  Cunningham, 

Acting  Assistant  Administrator  for  Air  and 

Radiation. 

[FR  Doc.  87-20131  Filed  9-1-87;  8;45  am] 

BILLING  CODE  6S6O-50-M 


(FRL-3255-61 

Fuels  and  Fuel  Additives;  Waiver 
Application  Submitted  by  Texas 
Methianol  Corp. 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  On  August  7, 1987,  the  Texas 
Methanol  Corporation  submitted  an 
application  for  a  waiver  of  the 
prohibition  of  the  introduction  into 
commerce  of  certain  fuels  and  fuel 
additives  set  forth  in  section  211(0  of 
the  Clean  Air  Act  ("Act").  This 
application  seeks  a  waiver  for  a 
gasoline-alcohol  fuel,  referred  to  as 
OCTAMIX,  containing  methanol  in 
combination  with  cosolvent  alcohol(s] 
and  a  proprietary  corrosion  inhibitor. 
The  Administrator  of  EPA  has  until 
February  3.  1988  (180  days  from  the  date 
of  receipt  of  the  application)  to  grant  or 
deny  this  application.  If  not  denied  by 
that  date,  it  will  be  deemed  to  be 
granted,  under  section  211(f)(4]. 
DATE:  Comments  should  be  submitted 
on  or  before  October  19,  1987. 

ADDRESS:  Copies  of  the  information 
relative  to  this  application  are  available 
for  inspection  in  public  docket  EN-87-06 
at  the  Centra!  Docket  Section  (LE-131) 
of  the  EPA,  Washington  Information 
Center,  Conference  Room  4,  401  M 
Street  SVV..  Washington.  DC  20460. 
(202)382-7548.  between  the  hours  of  8:00 
a.m.  and  4:00  p.m.  Any  comments  from 
interested  parties  should  be  addresssed 
to  this  docket  with  a  copy  forwarded  to 
Richard  G.  Kozlowski.  Director.  Field 
Operations  and  Support  Division  (EN- 
397F).  U.S.  Environmental  Protection 
Agency.  401  M  Street  SW.,  Washington, 
DC  20460.  As  provided  in  40  CFR  Part  2. 
a  reasonable  fee  may  be  charged  for 
copying  services. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  J.  Kortum.  Environmental 
Engineer,  Field  Operations  and  Support 


Division  (EN-397F).  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW.. 
Washington.  DC  20460  (202)  475-8841. 
SUPPLEMENTARY  INFORMATION:  Section 
211(0(1)  of  the  Act  makes  it  unlawful, 
effective  March  31, 1977,  for  any 
manufacturer  of  a  fuel  or  fuel  additive  to 
first  introduce  into  commerce,  or  to 
increase  the  concentration  in  use  of,  any 
fuel  or  fuel  additive  for  use  in  light  duty 
motor  vehicles  manufactured  after 
model  year  1974  which  is  not 
substantially  similar  to  any  fuel  or  fuel 
additive  utilized  in  the  certification  of 
any  model  year  1975,  or  subsequent 
model  year,  vehicle  or  engine  under 
section  206  of  the  Act.  EPA  has  defined 
"substantially  similar"  at  46  FR  38528 
(July  28, 1981). 

Section  211(0(4)  of  the  Act  provides 
that  upon  application  by  any  fuel  or  fuel 
additive  manufacturer  the  Administrator 
of  EPA  may  waive  the  prohibitions  of 
section  211(0(1)  if  the  Administrator 
determines  that  the  applicant  has 
established  that  such  fuel  or  fuel 
additive  will  not  cause  or  contribute  to  a 
failure  of  any  emission  control  device  or 
system  (over  the  useful  life  of  any 
vehicle  in  which  such  device  or  system 
is  used)  to  achieve  compliance  by  the 
vehicle  with  the  emissions  standards  to 
which  it  has  been  certified  pursuant  to 
section  206  of  the  Act.  If  the 
Administrator  does  not  act  to  grant  or 
deny  a  waiver  within  180  days  of  receipt 
of  the  application  (in  this  case  by 
February  3, 1988),  the  statute  provides 
that  the  waiver  shall  be  treated  as 
granted. 

The  Texas  Methanol  Corporation  is 
requesting  that  EPA  grant  a  waiver  for 
the  introduction  into  commerce  of  a 
gasoline-alcohol  fuel  blend,  referred  to 
as  OCTAMIX,  such  that  the  resultant 
fuel  is  composed  of  a  maximum  of  3.7 
weight  percent  fuel  oxygen,  a  maximum 
of  5  volume  percent  methanol,  a 
minimum  of  2.5  volume  percent 
cosolvents  and  42.7  mg/1  of  Petrolite 
TOLAD  MFA-10  corrosion  inhibitor  or 
an  appropriate  concentration  of  other 
corrosion  inhibitor  such  that  the  fuel 
will  pass  the  National  Association  of 
Corrosion  Engineers"  test  TM-01-72 
(NACE  Rust  Test).  The  cosolvents  are 
any  one  or  a  mixture  of  ethanol, 
propanols,  butanols,  pentanols, 
hexanols,  heptanols  and  octanols  within 
the  following  contraints;  The  ethanol, 
propanols  and  butanols  or  mixtures 
thereof  must  compose  a  minimum  of  60 
weight  percent  of  the  cosolvent  mix 
whereas  a  maximum  limit  of  40  weight 
percent  of  the  cosolvent  mix  is  placed 
on  the  pentanols,  hexanols,  heptanols 
and  octanols  or  mixtures  thereof. 
Furthermore,  the  heptanols  and  octanols 


are  limited  to  a  maximum  5  weight 
percent  of  the  higher  molecular  weight 
alcohol  mix  (pentanols,  hexanols, 
heptanols  and  octanols).  With  the 
exception  of  the  allowance  for  higher 
alcohols  (C5  through  C8)  in  the 
cosolvent  mix.  the  allowance  for  any 
corrosion  inhibitor  which  would  pass 
the  NACE  Rust  Test,  and  the  allowance 
for  2  volume  percent  methyl  tertiary 
butyl  ether  (MTBE)  in  the  base  fuel  if 
present  as  a  result  of  unintentional 
commingling  during  transport  or  storage. 
OCTAMIX  must  meet  the  same 
conditions  specified  in  the  waiver 
granted  to  E.I.  DuPont  de  Nemours  and 
Company,  Inc.  (DuPont),  at  51  FR  39800: 
The  gasoline-alcohol  fuel  must  conform 
with  the  requirements  of  ASTM  D439- 
85a  (DuPont  designated  ASTM  D439-83) 
Standard  Specifications  for  Automotive 
Gasoline  for  the  season  and  area  in 
which  it  is  sold,  with  the  qualification 
that  Test  Method  D323  for  Reid  Vapor 
Pressure  will  be  replaced  by  the  "dry" 
test  method  described  in  ASTM  D-2 
Proposal  P-176,  Proposed  Specification 
for  Automotive  Spark  Ignition  Fuel, 
Annex  A. 3,  or  by  automatic  apparatus 
as  described  in  Annex  A.4.  The  fuel  is 
limited  to  a  maximum  3.7  weight  percent 
oxygen.  The  fuel  must  meet  the  phase 
separation  requirements  set  forth  in 
ASTM  D-2  Proposal  P-176,  Table  4 
using  the  test  method  for  water 
tolerance  contained  in  Annex  A. 5.  The 
alcohol  purity  specifications  are  the 
same  as  those  specified  in  the  DuPont 
decision.  In  addition,  the  manufacturer 
must  take  all  reasonable  precautions  to 
ensure  that  the  finished  fuel  is  not  used 
as  a  bas"  gasoline  to  which  other 
oxygenated  materials  are  added. 

EPA  invites  comments  on  whether  the 
Administrator  should  grant  or  deny  this 
waiver  application. 

Dated:  August  26, 1987. 
W.  Ray  Cunningham, 

Acting  Assistant  Administrator  for  Air  and 

Radiation. 

[FR  Doc.  87-20132  Filed  9-1-87;  8:45  am] 

BILLING  CODE  6560-50-M 


[FRL-3255-51 


California  Marine  Sanitation  Device 
Standard  for  One  Embayment  Within 
the  State 

On  May  26.  1987,  (52  FR  19572  notice 
was  published  that  the  State  of 
California  has  petitioned  the  Assistant 
Administrator  for  Water,  U.S. 
Environmental  Protection  Agency  (EPA), 
to  determine  that  adequate  facilities  for 
the  safe  and  sanitary  removal  and 
treatment  of  sewage  from  all  vessels  are 
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reasonably  available  for  the  waters  of 
Richardson  Bay.  an  embayment  in  the 
northern  portion  of  San  Francisco  Bay. 
The  waters  of  Richardson  Bay  covered 
by  this  petition  are  defined  as  that 
portion  of  Richardson  Bay  bounded  by 
the  shore  and  by  a  line  bearing  257 
degrees  from  north  from  Peninsula  Point 
to  the  shore  at  Sausalito.  The  petition 
was  filed  pursuant  to  section  312(0(3)  of 
Pub.  L.  92-500,  as  amended  by  Pub.  L 
95-217. 

Section  312(f)(3)  states: 

After  the  effective  date  of  the  initial 
standards  and  regulations  promulgated  under 
this  section,  if  any  State  determines  that  the 
protection  and  enhancement  of  the  quality  of 
some  or  all  of  the  waters  within  such  State 
require  greater  environmental  protection, 
such  State  may  completely  prohibit  the 
discharge  from  all  vessels  of  any  sewage, 
whether  treated  or  not.  into  such  waters, 
except  that  no  such  prohibition  shall  apply 
until  the  Administrator  determines  that 
adqequate  facilities  for  the  safe  and  sanitary 
removal  and  treatment  of  sewage  from  all 
vessels  are  reasonably  available  for  such 
water  to  which  such  prohibition  would  apply. 

The  information  submitted  to  EPA  by 
the  State  of  California  certified  that 
there  are  six  pumpout  facilities 
available  to  service  vessels  in 
fUchardson  Bay.  These  facilities  are 
located  on  the  Bay's  western  shore.  The 
pumpout  facilities  discharge  directly  to 
the  Sausalito-Marin  City  Sanitary 
District's  sewage  treatment  facility.  The 
State  has  provided  information  on  the 
location,  the  service  hours,  per  pumpout, 
and  the  maximum  draft  of  each  facility. 
This  information  was  updated  by  EPA. 
Region  9,  on  July  21, 1987.  and  is 
provided  below. 

(1)  Kappas  Yacht  Harbor — Located 
just  outside  the  city  limits  of  Sausalito. 
at  the  end  of  Gate  Six  Road. 

— One  pumpout  facility 

— Available  seven  days  a  week,  24 
hours  a  day 

— Cost  per  pumpout:  Sl.OO 

— Can  accept  vessels  with  a  draft  of 
up  to  seven  feet 

(2)  Clipper  Yacht  Harbor — located  on 
the  fuel  dock  in  Clipper  Basin  No.  2  near 
the  end  of  Harbor  Dn\e  in  Sausalito. 

— One  pumpout  facility 

— Available  seven  days  a  week,  24 
hours  a  day 

— Cost  per  pumpout;  Free 

— Can  accept  vessels  with  a  draft  of 
up  to  10  feet 

(3)  Marina  Plaza — located  in 
Sausalito,  off  the  foot  of  Testa  Street. 

— One  pumpout  facility 

— Available  seven  days  a  week,  24 
hours  a  day 

— Cost  per  pumpout:  Free 

— Can  accept  vessels  with  a  draft  of 
up  to  10  feot 


(4)  Pelican  Yacht  Harbor — located  in 
Sausalito.  near  the  foot  of  Johnson 
Street. 

— One  pumpout  facility  for  tenants 

— Available  seven  davs  a  week,  9:00 
A.M.  to  5:00  P.M. 

— Cost  per  pumpout:  Free 

— Can  accept  vessels  with  a  draft  of 
up  to  10  feet 

(5)  Sausalito  Yacht  Harbor — located 
in  Sausalito.  alongside  Bay  Street. 

— Two  pumpout  facilities 

— Available  by  appointment 

— Cost  per  pumpout:  Free  to  marina 
tenants,  or  for  those  vessel  owners  who 
can  operate  the  facility  without 
assistance.  Vessel  owners  who  require 
assistance  in  the  use  of  the  facility  are 
charged  at  a  rate  of  S45.00  per  hour  for 
the  time  of  the  marina  personnel. 

EPA  received  seven  letters,  one  from 
each  of  the  seven  commenters.  on  the 
merits  of  the  petition.  These  were  all 
submitted  prior  to  the  deadline  for 
eceipt  of  comments;  June  25,  1987.  The 
San  Francisco  Bay  Conservation  and 
Development  Commission  (BCDC).  a 
State  agency,  was  in  favor  of  EPA 
granting  the  petition.  The  other  six 
commenters  were  opposed  to  EPA 
granting  the  petition.  They  included 
three  boating  organizations,  one 
engineering  firm,  and  an  individual. 

Six  commenters  stated  their  belief 
that  pumpout  facilities  are  inadequate  to 
accomodate  a  no-discharge  zone  in 
Richardson  Bay.  They  were  concerned 
v\'ith  excessive  fees,  inconvenient 
schedules,  mechanical  problems,  and 
general  inaccessibility  of  the  pumpout 
facilities:  and  that  these  problems 
resulted  in  a  substantial  reduction  in 
pumpout  facility  availability.  EPA 
disagrees  with  these  commenters.  The 
information  on  the  six  facilities,  as 
presented  above,  indicates  that  there 
will  be  an  adequate  number  of  pumpout 
facilities  to  accomodate  a  no-discharge 
zone  for  Richardson  Bay.  given  the 
number  of  berths  in  the  bay. 

The  State  of  California  certified  that 
there  are  presently  1852  recreational 
vessel  berths  in  Richardson  Bay:  two  to 
six  percent  of  which  are  occupied  as 
permanent  residences  The  State  further 
certified  that  550  houseboats  are  berthed 
in  the  embayment,  50  of  which  are  yet  to 
be  connected  to  sewers;  and  that 
approximately  120  recreational  vessels 
anchor  there  during  the  summer  months. 

Richardson  Bay  has  a  ratio  of 
approximately  310  vessel  berths  to  one 
pumpout  facility.  This  compares 
favorably  with  the  berth  to  pumpout 
facility  ratios  in  two  other  California  no- 
discharge  zones.  The  ratios  are  600 
berths  per  pumpout  facility  for  the 
Oxnard-Channel  Islands  Harbor  no- 
discharge  zone,  and  709  berths  per 


pumpout  facility  for  the  San  Diego  no- 
discharge  zone.  Utilizing  conservative 
assumptions,  the  staff  of  the  San 
Francisco  Regional  Water  Quality 
Control  Board  (Regional  Board)  revealed 
that  the  average  pumpout  time  at  the  six 
identified  pumpout  facilities  vaned  from 
three  to  fifteen  minutes,  depending 
primarily  on  the  tank  size  and  the 
pumping  rate.  The  State  of  California 
also  certified  that  the  pumpout  facility 
operators  indicated  that  there  was 
typically  no  problem  in  meeting  the 
demand  for  service. 

The  State's  BCDC  has  issued  permits 
to  the  marinas  in  Richardson  Bay.  The 
conditions  vary  from  permit  to  permit, 
but  each  of  the  six  harbors  discussed 
above  are  required  to  operate  a  pumpout 
facility.  There  have  been  problems  with 
the  availability  of  pumpout  facilities  in 
Richardson  Bay  in  the  past.  The  BCDC 
is  currently  working  to  ensure  that  these 
facilities  are  in  full  compliance  with 
their  permits,  in  order  to  maximize 
accessibility.  Harbors  that  do  not 
comply  with  their  permits  are  subject  to 
enforcement  by  the  BCDC. 

Two  commenters  expressed  their 
concern  that  the  volume  of  flow  from  the 
marine  sanitation  devices  (MSD),  and 
the  loading  of  chemicals  from  Type  III 
MSDs  (e.g.,  formaldehyde),  would 
adversely  affect  the  local  sewage 
treatment  facilities.  The  Sausalito-Marin 
City  Sanitary  District  receives  all  of  the 
sewage  from  these  six  pumpout 
facilities.  The  District  has  not  attributed 
any  of  their  difficulties  to  the  pumpout 
facilities'  flows  or  chemical  loads. 

The  majority  of  MSDs  in  current  use 
on  recreational  vessels  are  Type  III 
MSDs.  Though  some  vessels  are  likely  to 
switch  from  Type  I  or  Type  II  MSDs  to 
Type  III  MSDs.  the  change  is  not 
expected  to  significantly  increase  the 
fiow  from  the  pumpout  stations  to  the 
sewage  treatment  facilities.  Since  the 
Sausalito-Marin  City  Sanitary  District 
has  not  attributed  any  of  its  past 
difficulties  to  the  fiow  or  chemical  load 
from  the  pumpout  facilities,  and  since 
the  flow  is  not  expected  to  significantly 
increase  from  the  present  level,  the 
sewage  treatment  facility  should  not 
experience  any  adverse  effects  from  the 
pumpout  facilities'  discharges. 

The  commenters  addressed  other 
issues.  These  did  not  pertain  directly  to 
the  State's  petition  that  an  adequate 
number  of  facilities  were  available 
which  could  remove  and  treat  sewage 
from  vessels  in  Richardson  Bay,  in  a 
safe  and  sanitary  manner.  One 
commenter  stated  his  belief  that,  "the 
primary  purpose"  of  creating  a  no- 
discharge  zone  is  to  obtain  improved 
control  over  unsewered  houseboats  in 
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Richardson  Bdy.  This  comment  does  not 
address  the  States  petition. 

Three  commenters  felt  that  creating  a 
no-discharge  zone  in  Richardson  Bay 
would,  in  effect,  penalize  and  exclude 
vessels  with  Type  I  and  II  MSDs  from 
the  embayment.  Two  commenters  were 
concerned  that  the  creation  of  the  zone 
would  render  costly  Type  I  and  II  MSDs 
obsolete,  and  would  require  vessel 
owners  to  expend  more  capital  to 
install,  maintain,  and  pump  out  Type  III 
MSDs.  These  comments  address  the 
effects  of  the  creation  of  no-discharge 
zones,  in  general.  They  do  not  pertain  to 
the  availability  of  pumpout  facilities  in 
Richardson  Bay. 

Five  commenters  disagreed  with 
various  aspects  of  the  Regional  Boards 
study.  They  stated  that  the  study  did  not 
indicate  that  the  recreational  vessels 
contributed  significantly  to  the 
embaymenfs  pollution.  These 
commenters  expressed  their  view  that 
such  a  conclusion  could  not  be  reached 
without  in  depth  studies  of  the  character 
and  volume  of  pollution  from  the 
embaymenfs  bird  sanctuary  and 
houseboats.  Two  commenters  felt  that 
the  study's  results  were  inconclusive 
since  the  data  were  collected  at  a  time 
when  there  were  no  operational 
pumpout  facili'ies  in  Richardson  Bay. 
These  comments  address  the 
conclusions  of  the  Regional  Board's 
study,  and  not  the  availability  of 
pumpout  facilities. 

Following  an  examination  of  the 
State's  petition,  and  the  comments 
received  prior  to  the  closing  date  of  June 
25,  1987.  EP.-\  has  determ.ined  that 
adequate  facilities  for  the  safe  and 
sanitary  removal  and  treatment  of 
sewage  from  all  vessels  are  reasonably 
available  for  the  waters  of  Richardson 
Bay.  This  determination  is  made 
pursuant  to  section  312(0(3)  of  the  Pub. 
L  92-500. 

Ddted:  August  11.  1987. 
Judith  E  Ayres. 

Regional  Administrator,  Region  9. 
(FR  Doc  87-20133  Filed  9-1S7:  8:45  am] 
BIU.IMG  COOe  6560-50-M 


IFRL-3254-7] 

Superfund  Program;  De  Minimis 
Contributor  Settlements 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Request  for  public  comment: 

extension  of  comment  period. 

SUMMARY:  The  Agency  is  today 
extending  the  60-day  public  comment 
period  on  the  Interim  Guidance  on 
Settlements  with  De  Minimis  Waste 


Contributors  under  section  122(g)  of 
SARA  by  30  days.  The  interim  guidance 
was  published  on  June  30. 1987,  at  52  FR 
24333.  In  accordance  with  this 
extension,  comments  are  due  by 
September  30,  1987. 

DATE:  Comments  must  be  provided  on  or 
before  September  30, 1987. 

ADDRESS:  Comments  should  be 
addressed  to  [anice  Linett,  U.S. 
Environmental  Protection  Agency, 
Office  of  Enforcement  and  Compliance 
Monitoring,  Waste  Enforcement 
Division,  LE-134S.  401  M  Street  SW., 
Washington.  DC  20460,  (202)  382-3077. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janice  Linett.  U.S.  Environmental 
Protection  Agency.  Office  of 
Enforcement  and  Compliance 
Monitoring,  Waste  Enforcement 
Division,  LE-134S,  401  M  Street  SW., 
Washington,  DC  20460.  (202)  382-3077. 

Date:  August  26.  1987. 
Edward  E.  Reich, 

Associate  Enforcement  Counsel  for  Waste. 
[FR  Doc.  87-20129  Filed  9-1-87,-  8;45  am) 

BILLING  CODE  6S60-5O-M 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

Agency  Report  Forms  Under  0MB 
Review 

agency:  Equal  Employment  Opportunity 

Commission. 

action:  Request  for  comments. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  information  collection 
requests  to  0MB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public  that 
the  agency  has  made  such  a  submission. 
The  proposed  report  form  under  review 
is  listed  below. 

date:  Comments  must  be  received  on  or 
before  October  19, 1987,  If  you 
anticipate  commenting  on  a  report  form, 
but  find  that  time  to  prepare  will  prevent 
you  from  submitting  comments 
promptly,  you  should  advise  the  0MB 
Reviewer  and  the  Agency  Liaison 
Officer  of  your  intent  as  early  as 
possible. 

ADDRESS:  Copies  of  the  proposed  report 
form,  the  request  for  clearance,  (S.F.  83), 
supporting  statement,  and  other 
documents  submitted  to  0MB  for  review 
may  be  obtained  from  the  Agency 
Liaison  Officer  and  the  OMB  Reviewers. 

FOR  FURTHER  INFORMATION  CONTACT: 

EEOC  Agency  Liaison  Officer:  Margaret 


P.  Ulmer.  Resource  Management 
Division,  Financial  and  Resource 
Management  Services,  Room  386,  2401 
E.  Street,  N'W.,  Washington,  DC, 
20507:  Telephone  (202)  634-1932 

OMB  Reviewer:  Joseph  Lackey,  Human 
Resources  and  Housing  Branch,  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  .Management  and  Budget, 
Room  3208,  New  Executive  Office 
Building,  'VVashigton.  DC,  20503: 
Telephone  (202)  395-6880 

Type  of  request:  Extension  (No  change) 

Title:  Emplover  Information  Report 
EEO-1 

Form  number:  Standard  Form  100 

Frequency  of  report:  Annually 

Type  of  respondent:  Mvate  em.ployers 
with  100  or  more  employees  and 
certain  Federal  government 
contractors  with  50  or  more 
em.ployees 

Standard  Industrial  Classification  (SIC) 
Code:  Multiple 

Description  of  affected  public:  IND/ 
HHID  and  Farms  and  Businesses/ 
INST 

Responses:  126. 700 

Reporting  hours:  558.500 

Federal  cost:  $542,500 

Applicable  under  section  3504(h)  of  Pub. 
L.  96-511:  Not  applicable 

Number  of  forms:  1 

Abstract-needs/users:  EEO-1  data  are 
used  by  EEOC  to  investigate  charges 
of  discrimination  against  employers  in 
private  industrj'.  Data  are  shared  with 
several  Federal  government  agencies, 
particularly  the  Office  of  Federal 
Contract  Compliance  Programs 
(OFCCP),  U.S.  Department  of  Labor. 
Under  section  709(d)  of  Title  VII  of  the 
Civil  Rights  Act  of  1964.  as  amended, 
EEO-1  data  are  also  shared  with 
approximately  127  State  and  local 
FEPC  agencies. 

For  the  Commission. 
]ohn  Seal, 

Management  Director.  Equal  Employment 
Opportunity  Commission. 

[FR  Doc  87-20124  Filed  9-1-87;  8:45  am) 
BILLING  COOE  6570-06-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 


(Report  No.  16741 

Petitions  for  Reconsideration  of 
Actions  in  Rulemaking  Proceedings 

August  25,  1987 

Petitions  for  reconsideration  have 
been  filed  in  the  Commission  rule 
making  proceeding  listed  in  this  Public 
Notice  and  published  pursuant  to  47 
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CFR  1.429(e).  The  full  text  of  these 

documents  are  available  for  viewing  and 
copying  in  Room  239,  1919  M  Street 
NW..  Washington,  DC,  or  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service  (202-^57-3800).  Oppositions  to 
these  petitions  must  be  filed. 

See  §  l,4(li)(l)  of  the  Commission's 
rules  (47  CFR  1.4(b)Cl)).  Replies  to  an 
opposition  must  be  filed  within  10  days 
after  the  time  for  filing  oppositions  has 
expired. 

Sub/eel:  Amendment  of  Part  73  of  the 
Commission's  Rules  Concerning  Equal 
Opportunity  in  the  Broadcast  Radio 
and  Television  Services.  (MM  Docket 
No.  85-350)  Number  of  petitions 
received:  1 
Subject:  Regulation  of  Small  Telephone 
Companies.  (CC  Docket  No.  86-167) 
Number  of  petitions  received:  6. 

Kederal  Communications  Commission. 
William  ).  Tricarico. 

Secretary. 

[FR  Doc.  87-20187  Filed  9-l-«7:  8:45  am) 

BILLING  CODE  6712-01-M 


Applications  for  Consolidated  Hearing; 
San  Jacinto  Broadcasting,  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  t-xcliisive 
applications  for  a  new  FM  station: 


MM 

Applicant  and  city/state 

File  No 

Dodiei 

No. 

A  Mildred  Baptist.  6e<ald 

BPH-e60911MB 

87-338 

M    Hale.  Morns 

CoiKVight,  >  d/b/a 

San  Jacinto 

Broadcasting.  Salinas. 

CA 

B  Salinas  BroaOcasting 

BPH-860917MC 

LP.  a  Calilomia  Limited 

Partnerstiip;  Salinas. 

CA. 

C  Artichoke  Broadcasting 

BPH-860917MG 

Corporation.  Satires. 

CA 

D  Gary  T   Rodriguez; 

BPH-860918MH 

Salinas.  CA. 

E  B  F.J  Timm:  Salinas. 

BPH-e609ieMI 

CA 

F  FM  Salinas  Umited 

BPH-860918MJ    

Partnership.  Salmas. 

CA 

G-  PAR  Corr^municalton 

BPH-860918MN 

Partnerstiip.  Salinas, 

CA 

H,  Franklwi  D  Graham, 

BPH-e60919MP _ 

Salinas.  CA 

1  Rose  T  Casalan; 

BPM-e60918ND 

Salinas  CA. 

J   Lisa  Ann  Wayne. 

BPM-860918NI    

Salinas.  CA 

K  Soutnern  CaMomia 

BPH-860918NO  ...    . 

Broadcasting  Company; 

Saunas,  CA 

L.  Ci-ystal 

BPH-860918NZ   

Communications.  Inc.; 

Salinas  CA. 

M  Innovative 

BPH-860918OE 

Broadcastir>gs.  Itm:.. 

Salinas.  CA. 

N  Juho  A  ViHamll.  Mana 

BPH-e609ieOL  

Elena  Villamil. 

Lawrence  M  Wialhail 

and  Mayereh  E 

Wrathall.  d/ti'a  VillamO 

FM  Radio;  Salinas,  CA 

0  Calrtornia  Community 

BPH-e609i800 

Television  NetvwxV. 

Salinas.  CA 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29,  1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  /leading  and  Applicantfs) 

1.  Air  Hazard,  B.C.D.E.F.G.H.IJ.M.O 

2.  Comparative,  ALL 

3.  Ultimate:  ALL 

3.  A  copy  of  the  complete  HDO  in  this 
proceeding  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Dockets  Branch  (Room 

230).  1919  M  Street  NW.,  Washington 
DC.  The  complete  text  may  also  be 
purchased  from  the  Commission's 
duplicating  contractor.  International 
Transcription  Services.  Inc..  2100  M 
Street  NW.,  Washington,  DC  20037. 
(Telephone  (202)  857-3800). 
W.  Jan  Gay. 

Assistant  Chief.  Audio  Services  Division, 

Mass  Medio  Bureau. 

[FR  Doc.  87-20188  Filed  9-1-87;  8:45  am] 
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Radio  Advisory  Committee  Meeting 

The  next  meeting  of  the  Advisory 
Committee  on  Radio  Broadcasting  will 
be  held  at  1:30  p.m..  Thursday.  October 
1, 1987,  at  the  McCoUough  Room, 
National  Association  of  Broadcasters, 
1771  N  Street,  NW.,  Washington.  DC. 

The  Committee  will  consider 

—  Possible  improvements  to  service  on 
the  AM  band  through  revisions  to  the 
technical  AM  Broadcast  Rules; 

—  Preparation  for  the  Second  Session 
of  the  Region  2  Administrative  Radio 
Conference  concerning  expansion  of 
the  AM  band; 

—  International  matters  affecting  radio 
broadcasting:  and 

—  Other  Business. 

The  meetings  of  the  Committee  are 
public,  and  are  open  for  participation  by 
all  interested  persons.  The  meeting 
scheduled  for  October  1, 1987  may,  if  the 
participants  so  decide,  be  recessed  for 
resumption  at  such  other  time  and  place 
as  they  may  designate. 

For  further  information,  please  contact 
the  Committee  Chairman,  Mr.  Larry 
Eads,  at  FCC  Headquarters,  His 
telephone  number  is  (202)  632-6485. 


Federal  Communications  Commission. 

William  J.  Tricarico, 

Secretary. 

(FR  Doc.  87-20186  Filed  9-1-87:  8:45  am| 

Bi.^ING  CODE   €'1J-C'    M 

FEDERAL  MARITIWE  COMMISSION 

Agreement(s)  Filed:  The  Scindia  Steam 
Navigation  Co..  Ltd.,  et  al. 

r.'it.'  Federal  Marit:me  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 
Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC,  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  202-007690-021 
Title:  The  India,  Pakistan,  Bangladesh, 
Ceylon.  &  Burma  Outward  Freight 
Conference 
Parties:  The  Scindia  Steam  Navigation 
Co..  Ltd.;  The  Shipping  Corporation  of 
India,  Ltd.;  Waterman  Isthmian  Line 
Synopsis:  The  proposed  amendment 
would  permit  the  parties  to  exercise 
independent  action  on  the  level  of 
compensation  paid  to  on  ocean  freight 
forwarder  who  is  also  a  customs 
broker  upon  not  more  than  ten  days' 
written  notice. 
Agreement  No.:  202-010636-023 
Title:  U.S.  Atlantic-North  Europe 

Conference 
Parlies:  Atlantic  Container  Line,  B.V.; 
Dart-ML  Limited;  Hapag-LIoyd  AG; 
Sea-Land  Service,  Inc.;  Gulf  Container 
Line  (GCL).  B.'V.;  Trans  Freight  Lines; 
Compagnie  Generale  Maritime  (CGM); 
Nedlloyd  Lijnen,  B.V. 
Synopsis:  The  proposed  amendment 
would  delete  Southampton  and 
Greenock  from  the  list  of  United 
Kingdom  ports  served  under  the 
agreement's  alternate  port  service 
provisions. 
Agreement  No.:  202-010987-003 
Title:  United  States/Central  America 

Liner  Agreement 
Parties:  Crowley  Caribbean  Transport, 
Inc.:  Sea-Land  Service,  Inc.;  Seaboard 
Marine  Ltd. 
Synopsis;  The  proposed  amendment 
would  permit  the  parties  to  exercise 
independent  action  on  the  level  of 
compensation  paid  to  on  ocean  freight 
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forwarder  who  is  also  a  customs 

broker, 

B>  Order  of  the  Federal  Maritime 
CommissKKi. 

Ddted:  .Auousi  28.  1987. 
Tony  P.  Kominoth. 
Assistant  St'ciflary. 
I  PR  Dot;  87-J0192  Filed  i*-l-«7:  8:45  am) 
BILLING  CODC  6730-0 1-M 


Agreement(s)  Filed;  Gulfstream  Line, 
Inc.,  et  al. 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement|s]  pursuant  to 
section  5  of  the  Shipping  .-\ct  of  1984. 
Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC.  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street, 
NVV,,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission.  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.;  224-01 0876-0(j^ 
Title-  Port  of  Palm  Beach  Terminal  Lease 

Agreement 
Parties:  Port  of  Palm  Beach  District 
(Landlord]  Gulfstream  Line.  Inc. 
(Tenant) 
Synopsis:  The  proposed  agreement 
modifies  the  provisions  of  the  basic 
lease  to  reflect  the  terms  and 
conditions  upon  which  the  landlord 
shall  regain  possession  of  certain 
warehouse  and  open  area,  and  other 
changes  in  the  lease. 
Agreement  No.:  224-200028 
Title:  Kodiak  Terminal  Agreement 
Parties:  City  of  Kodiak  Am.erican 

President  Lines  (APL) 
Synopsis:  The  proposed  agreement 
provides  for  a  five  year  lease  to  APL 
of  66.200  square  feet  of  space  at  the 
Port  of  Kodiak  for  the  storage  of 
chassis,  containers  and  tractors. 
.Agreement  No.:  224-200027 
Title:  Port  of  Pascagoula  Terminal  Lease 

Agreement 
Parties:  The  Jackson  Country  Port 
Authority  (County)  Ryan-Walsh 
Stevedoring  Company.  Inc.  (Lessee) 
Synopsis:  The  proposed  agreement 
provides  that  the  County  leases  to 
Lessee,  both  real  and  persona! 
property,  Terminals  E  and  F  in  the 
Port  of  Pascagoula,  Mississippi,  The 
initial  term  of  the  agreement  shall  lie 
foi  4  years  and  shall  commence  3 


days  after  delivery  to  Lessee  by 
County  of  written  otice  of 
effectiveness  pursuant  to  Federal 
Maritime  Commission  rules. 

Dated:  August  28.  1987. 
Tony  Kominoth. 
Assistant  Secretary. 
[FR  Doc  87-20193  Filed  9-1-67;  8:45  am| 
BILLING  CODE  673O-01-M 


FEDERAL  RESERVE  SYSTEM 
Agency  Forms  Under  Review 

AuKUs!  26.  1987. 
Background 

Notice  is  hereby  given  of  final 
approval  of  proposed  information 
collection(s)  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  (Board) 
under  0MB  delegated  authority,  as  per  5 
CFR  1320.9  (0MB  Regulations  on 
Controlling  Paperwork  Burdens  on  the 
Public). 

For  further  itiformation  contact: 

Federal  Reserve  Board  Clearance 
Officer — Nancy  Steele — Division  of 
Research  and  Statistics,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551  (202- 
452-3822) 

OMB  Desk  Officer — Robert  Fishman — 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  Room  3208,  Washington,  DC 
20503 (202-395-7340) 
Proposal  to  approve  under  OMB 

delegated  authority  the  extension, 

without  revision,  of  the  following 

reports: 

1.  Report  title:  Agreement  of  Domestic 
and  Foreign  Nonmember  Banks. 

Agency  form  number:  FR  T-1,  T-2. 

OMB  Docket  number:  7100-0191. 

Frequency:  On  occasion. 

Reporters:  Domestic  and  foreign 
nonmember  banks. 

Annual  reporting  hours:  6V2. 

Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  mandatory  [15 
U.S.C.  78h,  w|  and  is  not  given 
confidential  treatment. 

This  report  is  filed  by  nonmember 
banks,  both  domestic  and  foreign,  which 
agree  to  comply  with  all  statutes  and 
regulations  applicable  to  member  banks 
relating  to  credit  extended  to  broker- 
dealers  on  the  collateral  of  registered 
securities. 

2.  Report  title:  Notice  of  Proposed 
Stock  Redemption. 

Agency  form  number:  FR  4008. 
OMB  Docket  number:  7100-0131. 
Frequency:  On  occasion. 
Reporters:  Bank  holding  companies. 


Annual  reporting  hours:  2,250. 

Significant  effect  on  small  businesses 
is  not  expected. 

General  description  of  report:  This 
information  collection  is  mandatory  [12 
U.S.C.  1844]  and  is  given  confidential 
treatment  [5  U.S.C  552(b)(4).  (6).  and 
(8)1. 

The  filing  of  this  notice  is  required  of 
a  bank  holding  company  proposing  to 
purchase  or  redeem  its  shares  when  the 
gross  consideration  to  be  paid  for  such 
purchase  or  redemption  is  equal  to  10 
percent  or  more  of  the  company's 
consolidated  net  worth  over  any  12- 
month  period.       I 

Board  of  Governors  of  the  Federal  Reserve 

System.  August  26. 1987. 

William  W.  Wiles. 

Secretary  of  tht  Board. 

(FR  Doc.  87-20095  Filed  9-1-87:  8:45  am] 

BILLING  CODE  6210-Oi-M 


Federal  Open  Market  Committee; 
Domestic  Policy  Directive  of  July  7, 
1987  i 

In  accordance  with  §  217.5  of  its  rules 
regarding  availability  of  information, 
there  is  set  forth  below  the  domestic 
policy  directive  issued  by  the  Federal 
Open  Market  Committee  at  its  meeting 
held  on  July  7,  1987,'  The  directive  was 
issued  to  the  Federal  Reserve  Bank  of 
New  York  as  follows: 

The  information  reviewed  at  this 
meeting  suggests  on  balance  that 
economic  activity  expanded  at  a 
moderate  pace  in  the  second  quarter.  In 
May  and  June,  total  nonfarm  payroll 
employment  rose  modestly  further,  with 
most  of  the  gains  continuing  to  be  in  the 
service-producing  sectors.  The  civilian 
unemployment  rate  fell  to  6.1  percent  in 
June  and  was  down  appreciably  from  its 
average  level  in  the  first  quarter. 
Industrial  production  increased 
substantially  in  May  after  rising 
moderately  on  balance  in  earlier  months 
of  the  year.  Consumer  spending  appears 
to  have  increased  in  the  second  quarter, 
but  housing  starts  were  down  somewhat 
further  in  May  to  a  level  considerably 
below  their  first-quarter  average.  Recent 
indicators  of  business  capital  spending 
point  to  some  recovery,  particularly  in 
equipment  outlays,  from  a  depressed 
level  in  the  first  quarter.  In  April  the 
merchandise  trade  deficit  was  smaller 
than  in  March  and  below  the  monthly 
average  for  the  first  quarter.  The  rise  in 


'Copies  of  the  RecoKl  of  policy  actions  of  the 
Committee  for  the  mefling  of  July  7. 1987.  are 
availdble  upon  request  to  The  Board  of  Oo\  emors 
of  the  Federal  Reserve  System.  Washington,  DC 
205.51. 
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consumer  and  producer  prices 
moderated  in  May  but  for  the  year  to 
date  prices  have  risen  more  rapidly  than 
in  1986,  primarily  reflecting  sizable 
increases  in  prices  of  energy  and  non-oil 
imports.  Wage  increases  have  remained 
relatively  moderte  in  recent  months. 

M2  increased  slightly  in  May  and  June 
while  growth  of  M3  remained  moderate. 
For  1987  through  June,  expansion  of  M2 
has  been  below  the  lower  end  of  the 
range  established  by  the  Committee  for 
the  year,  and  growth  of  M3  around  the 
lower  end  of  its  range.  Following  a  surge 
in  April,  Ml  contracted  on  balance  in 
May  and  June.  Expansion  in  total 
domestic  nonfinancial  debt  has 
moderated  this  year. 

Most  interest  rates  have  declined 
somewhat  on  balance  since  the  May  19 
meeting  of  the  Committee.  In  foreign 
exchange  markets,  the  trade-weighted 
value  of  the  dollar  against  the  other  G- 
10  currencies  has  risen  on  balance  since 
the  May  meeting. 

The  Federal  Open  Market  Committee 
seeks  monetary  and  financial  conditions 
that  will  foster  reasonable  price  stability 
over  time,  promote  growth  in  output  on 
a  sustainable  basis,  and  contribute  to  an 
improved  pattern  of  international 
transactions.  In  furtherance  of  these 
objectives  the  Committee  agreed  at  this 
meeting  to  reaffirm  the  ranges 
established  in  February  for  growth  of 
5'/2  to  8i'2  percent  for  both  M2  and  M3. 
measured  from  the  fourth  quarter  of  1986 
to  the  fourth  quarter  of  1987.  The 
Committee  agreed  that  growth  in  these 
aggregates  around  the  lower  ends  of 
their  ranges  may  be  appropriate  in  light 
of  developments  with  respect  to  velocity 
and  signs  of  the  potential  for  some 
strengthening  in  underlying  inflationary 
pressures,  provided  that  economic 
activity  is  expanding  at  an  acceptable 
pace.  The  monitoring  range  for  growth  in 
total  domestic  nonf'nancial  debt  set  in 
February  for  the  year  was  left 
unchanged  at  8  to  11  percent. 

For  1988,  the  Committee  agreed  on 
tentative  ranges  of  monetary  growth, 
measured  from  the  fourth  quarter  of  1987 
to  the  fourth  quarter  of  1988,  of  5  to  8 
percent  for  both  M2  and  MS.  The 
Committee  provisionally  set  the 
associated  range  for  growth  in  total 
domestic  nonfinancial  debt  at  7'/2  to 
10 '/2  percent. 

With  respect  to  Ml,  the  Committee 
recognized  that,  based  on  experience, 
the  behavior  of  that  aggregate  must  be 
judged  in  the  light  of  other  evidence 
relating  to  economic  activity  and  prices; 
fluctuations  in  Ml  have  become  much 
more  sensitive  in  recent  years  to 
changes  in  interest  rates,  among  other 
factors.  Because  of  this  sensitivity, 
which  has  been  reflected  in  a  sharp 


slowing  of  the  decline  in  Ml  velocity 
over  the  first  half  of  the  year,  the 
Committee  again  decided  not  to 
establish  a  specific  target  for  growth  in 
Ml  over  the  remainder  of  1987  and  no 
tentative  range  has  been  set  for  1988. 
The  appropriateness  of  changes  in  Ml 
this  year  will  continue  to  be  evaluated 
in  the  light  of  the  behavior  of  its 
velocity,  developments  in  the  economy 
and  financial  markets,  and  the  nature  of 
emerging  pnce  pressures.  The 
Committee  welcomes  substantially 
slower  growth  of  Ml  in  1987  than  in  1986 
in  the  context  of  continuing  economic 
expansion  and  some  evidence  of  greater 
inflationary  pressures.  The  Committee 
in  reaching  operational  decisions  over 
the  balance  of  the  year  will  take  account 
of  growth  in  Ml  in  the  light  of 
circumstances  then  prevailing.  The 
issues  involved  with  establishing  a 
target  for  Ml  will  be  carefully 
reappraised  at  the  beginning  of  1988. 

In  the  implementation  of  policy  for  the 
immediate  future,  the  Committee  seeks 
to  maintain  the  existing  degree  of 
pressure  on  reserve  positions. 
Somewhat  greater  reserve  restr^^int  or 
somewhat  lesser  reserve  restraint  would 
be  acceptable  depending  on  indications 
of  inflationary  pressures  and  on 
developments  in  foreign  exchange 
markets,  as  well  as  the  behavior  of  the 
aggregates  and  the  strength  of  the 
business  expansion.  This  approach  is 
expected  to  be  consistent  with  growth  in 
M2  and  M3  over  the  penod  from  June 
through  September  at  annual  rates  and 
around  5  and  7''2  percent,  respectively. 
Growth  in  Ml.  while  picking  up  from 
recent  levels,  is  expected  to  remain  well 
below  its  pace  during  1986.  The 
Chairman  may  call  for  Committee 
consultation  if  its  appears  to  the 
Manager  for  Domestic  Operations  that 
reserve  conditions  during  the  period 
before  the  next  meeting  are  likely  to  be 
associated  with  a  federal  funds  rate 
persistently  outside  a  range  of  4  to  8 
percent. 

By  order  of  the  Federal  Open  Market 
Committee.  August  27, 1987. 
Normand  Bernard, 

Assiston!  Secretary:  Federal  Open  Market 
Committee. 
|FR  Doc  87-20212  Filed  9-1-87;  8:45  am) 
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Formations  of;  Acquisitions  by;  and 
Mergers  of  Banlc  Holding  Companies; 
Anderson  Brottiers  Bancshares,  Inc., 
etal. 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulations  Y  (12 


CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
September  25,  1987. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  Byrd  Street,  Richmond,  Virginia 
23261: 

1,  Anderson  Brothers  Bancshares, 
Inc.,  Mullins,  South  Carolina;  to  become 
a  bank  holding  company  by  acquiring 
100  percent  of  the  voting  shares  of 
Anderson  Brothers  Bank,  Mullins,  South 
Carolina. 

B  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President]  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  CBTC  Holding  Company,  Inc..  Paris, 
Tennessee;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Commercial  Holding 
Company.  Inc.,  Pans.  Tennessee,  and 
thereby  indirectly  acquire  Commercial 
Bank  and  Trust  Company,  Paris, 
Tennessee. 

C  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green.  Vice 
President)  101  Market  Street,  San 
Francisco,  California  94105: 

1.  FIH.  LP.  and  FIH.  Inc..  Beverly 
Hills,  California;  to  become  a  bank 
holding  company  by  acquiring  50.1 
percent  of  the  voting  shares  of  First 
Interstate  of  Hawaii.  Inc.,  Honolulu, 
Hawaii,  and  thereby  indirectly  acquire 
First  Interstate  Bank  of  Hawaii, 
Honolulu,  Hawaii. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  27,  1987. 
William  W.  Wiles, 

Secretary  of  the  Board. 

|FR  Doc  87-20096  Filed  9-1-87;  8:45  am) 

BILUNG  CODE  621(M)1-M 


BEST  COPY  AVAILABLE 


Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies;  R.  Huston 
Babcock 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.C. 
1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  September  16,  1987. 

A  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street,  N.W..  Atlanta.  Georgia 
30303: 

1.  R.  Huston  Babcock.  M.D..  PA..  St. 
Petersburg.  Florida:  to  acquire  10.53 
percent  of  the  voting  shares  of  US 
Bancorp.  Inc.,  St.  Petersburg,  Florida. 
and  thereby  indirectly  acquire  United 
Southern  Bank.  St.  Petersburg,  Florida. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  26.  1987. 
William  W.  Wiles, 
Secretary  of  the  Board. 
|FR  Doc.  87-20097  Filed  9-1-87:  8:45  amj 

BILLING  COOe  M10-01-M 


Applications  To  Engage  de  Novo  in 
Permissible  Nonbanking  Activities; 
BAII  Holdings  S.A..  et  al. 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 


Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  September  15, 1987. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L.  Rutledge.  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  BAII  Ho/dings  S.A..  Luxembourg: 
B.A.I.I.  Finance  Company  N.V.,  Curacao, 
Netherlands  Antilles;  Compagnie  Arabs 
et  Internationale  d'Investissement 
(Nederland)  B.V..  Amsterdam,  The 
Netherlands;  and  Banque  Arabe  et 
Internationale  d'Investissement,  Paris, 
France;  to  engage  de  novo  through  their 
subsidiary,  Sheppards  Overseas.  Inc., 
New  York,  New  York,  in  providing 
securities  brokerage  services,  related 
securities  credit  activities  pursuant  to 
the  Board's  Regulation  T  and  permitted 
incidental  activities;  such  securities 
brokerage  services  will  be  restricted  to 
buying  and  selling  securities  solely  as 
agent  for  the  account  of  customers  and 
will  not  include  securities  underwriting 
or  dealing  or  investment  advice  or 
research  services  pursuant  to 
§  225.25(b)916)  of  the  Board's  Regulation 
Y.  These  activities  will  be  conducted 
through  the  United  States,  the  Bahamas, 
Bahrain.  France,  Hong  Kong, 
Luxembourg  and  the  United  Kingdom. 

B.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch.  Vice 
President)  100  North  6th  Street, 
Philadelphia.  Pennsylvania  19105: 

1.  Franklin  Financial  Services 
Corporation.  Chambersburg, 
Pennsylvania;  to  engage  de  novo  through 
its  subsidiary.  Franklin  Founders  Life 
Insurance  Company,  Phoenix,  Arizona, 
and  thereby  engage  in  the  reinsurance  of 
credit  life,  and  accident  and  health 
insurance  issued  in  connection  with 
extensions  of  credit  made  by 


Applicant's  bank  holding  company 
system  pursuant  to  §  225.25(b)(8)(i)  of 
the  Board's  Regulation  Y.  This  activity 
will  be  conducted  in  South  Central 
Pennsylvania.  Comments  on  this 
application  must  be  received  by 
September  24. 1987. 

C.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  County  Financial  Corporation. 
North  Miami  Beach,  Florida;  to  engage 
de  novo  in  a  joint  venture  with  North 
American  Financial  Services  of 
Southeast  Florida.  Inc.,  North  Miami 
Beach,  Florida,  in  data  processing 
activities  pursuant  to  §  225.25(b)(7)  of 
the  Board's  Regulation  Y.  These 
activities  will  be  conducted  in  Dade, 
Broward  and  Palm  Beach  Counties. 
Florida. 

D.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Assistant  Vice 
President)  230  South  LaSalle  Street. 
Chicago.  Illinois  60690: 

1.  Midwest  Financial  Group,  Inc., 
Peoria,  Illinois;  to  engage  de  novo  in 
acquiring  and  servicing  loans  or  other 
extensions  of  credit  pursuant  to 
§  225.25(b)(1)  of  the  Board's  Regulation 
Y.  This  activity  will  be  conducted  in  the 
State  of  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  26.  1987. 
William  W.  Wiles, 
Secretary  of  the  Board. 
[FR  Doc.  87-20098  Filed  9-1-87;  8:45  am] 

BILUNG  COOE  6210-01-M 


Formations  of,  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies; 
BCB  Financial  Services  Corp.,  et  aL 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
I  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 


UM  I 


Federal  Register  /  Vol.  52,  No.  170  /  Wednesday,  September  2,  1987  /  Notices 


33289 


written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
September  21.  1987. 

A.  Federal  Reserve  Bank  of 
Philadelphia,  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105; 

1.  BCB  Financial  Services 
Corporation.  Reading,  Pennsylvania:  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Berks  County  Bank,  Reading, 
Pennsylvania,  a  de  novo  bank. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President]  104 
Marietta  Street,  N.W.,  Atlanta.  Georgia 
30303; 

1.  The  Colonial  BancGroup.  Inc., 
Montgomery.  Alabama:  to  merge  with 
Liberty  Holding  Company,  Pensacola, 
Florida,  and  thereby  indirectly  acquire 
Liberty  Bank,  formerly  Liberty  Bank  of 
Cantonment.  Pensacola,  Florida. 
Comments  on  this  application  must  be 
received  by  September  16,  1987. 

2.  The  Colonial  BancGroup,  Inc.. 
Montgomery.  Alabama;  to  merge  with 
CB&T  Bancshares.  Inc.,  Hartselle, 
Alabama,  and  thereby  indirectly  acquire 
Community  Bank  and  Trust.  Hartselle, 
Alabama.  Comments  on  this  application 
must  be  received  by  September  16, 1987. 

3.  CNB.  Inc..  Lake  City.  Florida:  to 
acquire  100  percent  of  the  voting  shares 
of  Citizens  Bank  of  Live  Oak.  Live  Oak. 
Florida,  a  de  novo  bank. 

C.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1 .  Kingsbury  Bank  Holding  Company, 
DeSmet,  South  Dakota;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Peoples 
State  Bank  of  DeSmet,  DeSmet.  South 
Dakota.  Comments  on  this  application 
must  be  received  by  September  25,  1987. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  First  National  Holding  Company. 
Inc..  FuUerton,  Nebraska;  to  become  a 
bank  holding  company  by  acquiring  80.6 
percent  of  the  voting  shares  of  First 
National  Bank  and  Trust  Company. 
Fullerton,  Nebraska. 


Board  of  Governors  of  the  Federal  Reserve 

System.  Augusl  26.  1987. 
Wilham  W.  Wiles, 

Secretary  ofttie  Board 

[FR  Doc,  87-20t)99  Filed  9-1-87;  8:45  amj 

BILLING  CODE  6210-01-M 

Acquisitions  of  Companies  Engaged  in 
Permissible  Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(aK2)  or  (f)]  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8l)  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  \  lews  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
indentifying  specifically  any  questions 
of  fact  that  are  in  dispute,  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing,  and  indicating  how  the  parly 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  September  21. 1987. 

A  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street.  N.W..  Atlanta,  Georgia 
30303: 

1.  Bank  South  Corporation.  Atlanta, 
Georgia:  to  acquire  First  Financial 
Realty  Service,  Corp.,  Conyers,  Georgia, 


and  thereby  enagage  in  originatmg 
mortgage  and  other  loans  for  sale  in  the 
secondary  market  pursuant  to 
§  225.25(b)(l)(iii)  of  the  Board's 
Regulation  Y.  Comments  on  this 
application  must  be  received  by 
September  14.  198" 

B.  Federal  Reserve  Bank  of 
Minneapolis  ()ames  M  Lyon.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis.  Minnesota  55480: 

1.  First  State  Agency  of  Lake  Lillian. 
Inc.,  Lake  Lillian,  Minnesota:  to  acquire 
Harold  Olson  Agency.  Lake  Lillian. 
Minnesota,  and  thereby  engage  in 
general  insurance  activities  in  a  town  of 
less  than  5.000  pursuant  to 
§  225.25(b){8i(iiij  of  the  Board's 
Regulation  Y.  These  activities  will  be 
conducted  in  Lake  Lillian.  Minnesota. 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green.  Vice 
President)  101  Market  Street,  San 
Francisco,  California  94105: 

1.  Union  Bancorp,  Los  Angeles, 
California;  Standard  Chartered 
Holdings,  Inc..  Los  Angeles.  California, 
and  Standard  Chartered  Overseas 
Holdings  Limited.  Standard  Chartered 
Bank,  and  Standard  Chartered  PLC.  all 
in  London.  England:  to  retain  control  of 
the  voting  securities  of  United  Security 
Corporation,  a  wholly-owned  subsidiary 
of  United  Bank  of  Arizona.  Phoenix. 
Arizona,  and  thereby  engage  in  general 
insurance  agency  activities  pursuant  to 
§  225.25(b)(8)(iv)  of  the  Board's 
Regulation  Y.  Union  Security 
Corporation  is  licensed  by  the  Arizona 
Department  of  Insurance  and  is 
authorized  to  sell  a  full  range  of  life  and 
casualty  and  disability  insurance. 
United  Security  historically  has  offered 
a  variety  of  coverages  related  to 
extensions  of  credit,  including  credit-life 
and  accident  and  health  insurance,  and 
collateral  protection  through  Vendor's 
Single  Interest  ("VSI").  Lender's 
Security  Program  ("LSP").  and  Real 
Estate  Owned  ("REO")  master  policies. 
As  a  general  msurance  agency.  United 
Security  also  offered  its  individual  and 
commercial  customers  insurance 
unrelated  to  extensions  of  credit, 
including  life,  accident  and  health, 
disability,  property,  casualty,  surety, 
automobile  and  marine  transportation, 
workers'  compensation,  products 
liability,  and  general  liability  insurance. 
In  addition.  United  Securit%  has  offered 
other  products,  including  single  and 
flexible  premium  tax-deferred  annuities, 
interest-sensitive  life  insurance,  and 
single  premium  whole  life  insurance. 
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Bodrd  of  Governors  of  the  Federal  Reserve 
Syslem.  Aijoust  26.  1987. 
William  W.  Wiles, 
Secretary  of  the  Board. 
\VK  Doc.  87-20100  Filed  9-1-87;  8:45  am] 

BILLING  C0O€  6210-01-M 

Applications  To  Engage  de  Novo  In 
Permissible  Nonbanking  Activities; 
First  Midwest  Bancorp,  Inc.,  et  al. 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Boards  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Boards 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  L'.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  September  24,  1987. 

.'\  Federal  Reserve  Bank  of  Chicago 
(Uavid  S.  Epstein,  Assistant  Vice 
Piesident]  230  South  LaSalle  Street, 
Chicago.  Illinois  60690: 

1.  First  Midwest  Bancorp.  Inc.. 
Naperville,  Illinois;  to  engage  de  novo 
through  its  subsidiary.  First  Midwest 


Insurance  Company,  Naperville,  Illinois, 
in  acting  as  principal  agent  or  broker  for 
insurance  that  is  directly  related  to  the 
extensions  of  credit  pursuant  to 
§225.25(b)(8)(i)  of  the  Board's 
Regulation  Y. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President] 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  First  Western  Bancorporation,  Inc.. 
La  Jara,  Colorado:  to  engage  de  novo  in 
acting  as  agent  for  the  sale  of  general 
insurance  from  offices  of  bank 
subsidiaries  located  in  a  community  of 
less  than  5.000  persons  pursuant  to 
§  225.25(b)(8)(ii)  of  the  Board's 
Regulation  Y.  These  activities  will  be 
conducted  in  the  southern  half  of 
Costilla  and  northern  half  of  Conejos 
counties  in  Colorado. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  27, 1987. 
William  W.  Wiles, 
Secretary  of  the  Board. 
(FR  Doc.  87-20101  Filed  9-7-87:  8:45  am] 
BILLING  CODE  6210-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healtti  Care  Financing  Administration 

Privacy  Act  of  1974;  New  System 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice  of  new  system  of 
records. 

summary:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974, 
we  are  proposing  to  establish  a  new 
system  of  records,  "Aftercare  Evaluation 
System  [AES],"  HHS/HCFA/ORD  NO. 
0&-70-0035.  We  have  provided 
background  information  about  the 
proposed  system  in  the  "Supplementary 
Information"  section  below.  Although 
the  Privacy  Act  requires  only  that  the 
"routine  uses"  portion  of  the  system  be 
published  for  comment,  HCFA  invites 
comments  on  all  portions  of  this  notice. 
Please  note,  however,  that  comments 
with  respect  to  "routine  uses"  must  be 
received  by  October  2, 1987. 
DATES:  HCFA  filed  a  new  system  report 
with  the  Speaker  of  the  House,  the 
President  of  the  Senate,  and  the 
Administrator,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB],  on 
August  27. 1987.  In  addition,  HCFA  has 
requested  a  waiver  of  the  OMB 
requirement  for  this  notice  to  remain  in 
the  Federal  Register  for  a  total  of  60 
days.  If  granted,  the  new  system  of 


records,  including  routine  uses,  will 
become  effective  September  28.  1987 
unless  HCFA  receives  comments  which 
would  convince  us  to  make  a  contrary 
determination. 

ADDRESS:  The  public  should  address 
comments  to  Richard  A.  DeMeo,  HCFA 
Privacy  Act  Officer.  Office  of 
Management  and  Budget,  Health  Care 
Financing  Administration.  Room  G-A-1, 
East  Low  Rise,  6325  Security  Boulevard. 
Baltimore,  Maryland  21207.  Comments 
received  will  be  available  for  inspection 
at  this  location. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lawrence  Kucken.  Division  of 
Beneficiary  Studies.  Office  of  Research 
and  Demonstrations.  Health  Care 
Financing  Administration,  Room  2C-14, 
Oak  Meadows  Building,  6325  Security 
Boulevard,  Baltimore.  Maryland  21207. 
Telephone  301-597-6148. 

SUPPLEMENTARY  INFORMATION:  HCFA 

proposes  to  initiate  a  new  sytem  of 
records  and  to  collect  data  under  the 
authority  of  sections  9305(i).  9305(c), 
9305(h),  and  9313(d)  of  the  Omnibus 
Budget  Reconciliation  Act  (Pub.  L.  99- 
509)  which  mandates  that;  "The 
Secretary  of  Health  and  Human  Services 
shall;  (1)  Include  information  on  the 
quality  of  post-hospital  care  in  the 
annual  reports  to  Congress  on  the 
Propsective  Payment  System,  (2) 
develop  guidelines  and  standards  for 
discharge  planning,  (3)  develop  a 
uniform  needs  assessment  instrument 
(or  instruments)  to  be  used  by  discharge 
planners  and  other  health  care  providers 
to  evaluate  an  individual's  need  for 
post-hospital  extended  care  services, 
home  health  services,  the  long-term  care 
services  of  a  health-related  or 
supportive  nature,  and  (4)  design  a 
strategy  for  reviewing  and  assuring  the 
quality  of  care  for  which  payment  is 
made  under  Medicare. 

The  Privacy  Act  permits  us  to  disclose 
information  without  consent  of  the 
individual  for  "routine  uses  " — that  is. 
disclosure  for  purposes  that  are 
compatible  with  the  purpose  for  which 
we  collect  the  information.  The 
proposed  routine  uses  in  the  new  system 
meet  the  compatibility  criteria,  since  the 
information  is  collected  for  addressing 
the  issues  of  assessing  the  adequacy  of 
care  receipt  and  linking  adverse 
outcomes  with  inadequate  care.  We 
anticipate  that  disclosure  under  the 
routine  uses  will  not  result  in  any 
unwarranted  adverse  effects  on 
personal  privacy. 


Dated:  Aug 
William  L.  Re 

.■\Jniinistrato 
Administralic 

09-70-0035 

SYSTEM  NAM! 

Aftercare 


SYSTEM  LOCA 

Health  C; 
Administrai 
Boulevard,  1 
(Contact  sy 
Magnetic  C 
Contractor; 

categories! 
system: 


AUTHORITY  C 

Sections 
9313(d)  of  I 

PURPOSE  OF 

To  asses 
of  care  reci 
outcomes  v 
evaluate  th 
risk  of  inac 
outcomes, 
receipt  of  c 
estimate  ol 
patients  ar 
inadequate 
outcomes  f 
the  nation; 
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Dated:  August  25,  1967. 
William  L.  Roper. 

Adwinjslrctor.  Health  Care  Financing 
Administration. 

09-70-0035 

SYSTEM  NAME: 

Aftercare  Evaluation  System  (AES). 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Health  Care  Unancing 
Administration.  6325  Security 
Boulevard,  Baltimore,  Maryland  21207, 
(Contact  system  manager  for  location  of 
Magnetic  Computerized  records). 
Contractor  (see  Appendix  A). 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Medicare  Beneficiaries. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  contains  information 
concerning  a  patient's  name.  Health 
Insurance  Claim  number,  medical 
diagnosis,  conditions,  diagnoses  and 
procedures,  functional  impairments, 
social  and  demographic  problems  in  the 
receipt  of  services,  services  (e.g., 
physical  therapy,  nursing,  meals  or 
wheels),  living  arrangement  (e.g.,  living 
alone,  with  family),  and  outcomes  of 
aftercare. 

AUTHORITY  OF  MAINTENANCE  OF  THE  SYSTEM: 

Sections  9305(c).  9305(h),  9305(i),  and 
9313(d)  of  Pub.  L.  99-509. 

PURPOSE  OF  THE  SYSTEM: 

To  assess  the  adequacy  of  the  amount 
of  care  received,  and  linking  adverse 
outcomes  with  inadequate  care.  To 
evaluate  the  methodology  to  assess  the 
risk  of  inadequate  services  and  adverse 
outcomes.  To  describe  the  problems  of 
receipt  of  care.  To  develop  preliminary 
estimate  of  the  incident  of  high  risk 
patients  and  incident  of  receipt  of 
inadequate  services  and  adverse 
outcomes  for  use  and  development  of 
the  national  sample  design. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM  INCLUDING  CATEGORIES  OF  USERS 
AND  PURPOSES  OF  SUCH  USES: 

Disclosures  may  be  made  to: 
(1)  A  contractor  for  the  purpose  of 
collating,  analyzing,  aggregating  or 
otherwise  refining  or  processing  records 
in  this  system  or  for  developing, 
modifying  and/or  manipulating  ADP 
software.  Data  would  also  be  disclosed 
to  contractors  incidental  to  consultation, 
programming,  operation,  user 
assistance,  or  maintenance  for  an  ADP 


or  telecommunications  system 

containing  or  supporting  records  in  the 
system. 

(2)  A  congressional  office  from  the 
record  of  an  individual  in  response  to  an 
inquiry  from  the  congressional  office  at 
the  request  of  that  individual. 

(3)  To  the  Department  of  lustice,  to  a 
court  or  other  tribunal,  or  to  another 
party  before  such  tribunal,  when 

(a)  HHS.  or  any  component  thereof;  or 

(b)  Any  HHS  employee  in  his  or  her 
official  capacity;  or 

(c)  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States  or  any  agency 
thereof  where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice,  the 
tribunal,  or  the  other  party  is  relevant 
and  necessary  to  the  litigation  and 
would  help  in  the  effective 
representation  of  the  governmental 
party,  provided,  however,  that  in  each 
case.  HHS  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

(4)  To  an  individual  or  organization 
for  a  research,  evaluation,  or 
epidemiological  project  related  to  the 
prevention  of  disease  or  disability,  or 
the  restoration  or  maintenance  of  health 
if  HCFA: 

(a)  Determines  that  the  use  or 
disclosure  does  not  violate  legal 
limitations  under  which  the  record  was 
provided,  collected,  or  obtained. 

(b)  Determines  that  the  purpose  for 
which  the  disclosure  is  to  be  made: 

(1)  Cannot  be  reasonably 
accomplished  unless  the  record  is 
provided  in  individually  identifiable 
form. 

(2)  Is  of  sufficient  importance  to 
warrant  the  effect  and/or  risk  on  the 
privacy  of  the  individual  that  additional 
exposure  of  the  record  might  bring,  and 

(3)  There  is  reasonable  probability 
that  the  objective  for  the  use  would  be 
accomplished: 

(c)  Requires  the  information  recipient 
to: 

(1)  Establish  reasonable 
administrative,  technical,  and  physical 
safeguards  to  prevent  unauthorized  use 
or  disclosure  of  the  record,  and 

(2)  Remove  or  destroy  the  information 
that  allows  the  individual  to  be 
identified  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 


purpose  of  the  project  unless  the 
recipient  presents  an  adequate 
justification  of  a  research  or  health 
nature  for  retaining  such  information, 
and 

(3)  Make  no  further  use  or  disclosure 
of  the  record  except: 

(a)  In  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual, 

(b)  For  use  in  another  research 
project,  under  these  same  conditions, 
and  with  written  authorization  of  HCFA. 

(c)  For  disclosure  to  a  properly 
identified  person  for  the  purpose  of  an 
audit  related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit 
or 

(d)  When  required  by  law, 

(d)  Secures  a  written  statement 
attesting  to  the  information  and 
recipient's  understanding  of  and 
willingness  to  abide  by  these  provisions. 

POLICIES  AND  PRACTICES  FOR  STORING. 

RETRIEVING,  ACCESSING.  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE; 

Paper  and  magnetic  media. 
retrievabiuty: 

Records  are  retrieved  by  the  Health 
Insurance  Claim  Number. 

SAFEGUARDS: 

a.  Authorized  Users:  Only  agency 
employees  and  contractor  personnel 
whose  duties  require  the  use  of 
information  in  the  system.  In  addition. 
such  agency  employees  and  contractor 
personnel  are  adivsed  that  the 
information  is  confidential  and  of 
criminal  sanctions  for  unauthorized 
disclosure  of  information. 

b.  Physical  Safeguards:  Records  are 
stored  in  locked  files  or  secured  areas. 
Computer  terminals  are  in  secured 
areas. 

c.  Procedural  Safeguards:  Employees 
who  maintain  records  in  the  system  are 
instructed  to  grant  regular  access  only  to 
authorized  users.  Data  stored  in 
computers  are  accessed  through  the  use 
of  passwords  known  only  to  authorized 
personnel. 

Contractors  who  maintain  records  in 
this  system  are  instructed  to  make  no 
further  disclosure  of  the  records  except 
as  authorized  by  the  system  manager 
and  permitted  by  the  Privacy  Act. 
Privacy  Act  language  is  included  in 
contracts  related  to  this  system. 

d.  Implementation  Guidelines: 
Safeguards  are  implemented  in 
accordance  with  all  guidelines  required 
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by  the  Department  of  Health  and 
Human  Services.  Safeguards  for 
automated  records  have  been 
established  in  accordance  with  the 
Department  of  HHS'  automated  Data 
Processing  Manual.  Part  6.  "ADP  System 
Security." 

RETENTION  AND  DISPOSAL; 

Records  are  retained  for  5  years  after 
the  last  action  on  the  record. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director.  ORD.  Health  Care  Financing 
Administration,  Room  3(J<J  Meadows 
East  Building,  6325  Security  Boulev.ird, 
Baltimore,  Maryland  21207. 

NOTIFICATION  PROCEDURES: 

Inquiries  and  requests  for  system 
records  should  be  addressed  to  the 
system  manager  at  the  address  above. 
The  requestor  must  specify  the  Health 
Insurance  Claim  Number. 

RECORD  ACCESS  PROCEDURES: 

S.ime  as  notification  procedure. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
(These  procedures  are  in  accordance 
with  Department  Regulations  (45  CFR 
5b.5(a)(2).) 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  system  manager  named 
above,  and  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested.  State  the  reason  for 
contesting  it  (e.  g.,  why  it  is  inaccurate, 
irrelevent,  incomplete  or  not  current). 
(These  procedures  are  in  accordance 
with  Department  Regulations  (45  CFR 
5b.7).) 

RECORD  SOURCE  CATEGORIES: 

HCFA  obtains  the  identifying 
information  in  this  system  from  the 
hospital  records  of  which  some  will  be 
verified  by  beneficiaries.  In  addition  to 
these  hospital  records  other  information 
will  be  obtained  from  interview  with  the 
patients  and  caregivers. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 

.Appendix  A 

Cypjs  B.ight'lia,  System  Sciences.  Inc..  4330 
E.isl-West  Hisjhwdv.  Suite  1117.  Bethesda, 
Mnryland  20814 

Gfor;;e  Carcagno,  Interpnse  Business  Center, 
Malhematica  Policy  Research,  101  Morgan 
Lane,  Plainsboro,  New  Jersey  08536. 

|FR  Doc   87-20092  Filed  9-1-87;  8;45  am) 
BILLING  CODE  41M-03-M 


Health  Resources  and  Services 
Administration 


Program  Announcement  for 
Cooperative  Agreements  for  Area 
Health  Education  Center  Programs 

The  Health  Resources  and  Services 
Administration  announces  that 
applications  are  now  being  accepted  for 
Fiscal  Year  1988  Cooperative 
Agreements  for  Area  Health  Education 
Center  (AHEC)  Programs  under  the 
authority  of  section  781(a)(1)  of  the 
Public  Health  Service  Act,  as  amended 
by  Pub.  L.  99-129. 

The  Administration's  budget  request 
for  Fiscal  Year  1988  does  not  include 
funding  for  this  program.  This  notice 
regarding  applications  does  not  reflect 
any  change  in  this  policy.  However, 
should  funds  become  available 
unexpectedly  for  this  purpose,  this 
contingency  action  will  assure  that 
cooperative  agreements  can  be  awarded 
in  a  timely  fashion  consistent  with  the 
needs  of  the  programs  as  well  as  to 
provide  for  even  distribution  of  funds 
throughout  the  fiscal  year. 

Section  781(a)(1)  authorizes  Federal 
assistance  to  medical  and  osteopathic 
schools  which  have  cooperative 
arrangements  with  or  more  public  or 
nonprofit  private  area  health  education 
centers  for  the  planning,  development 
and  operation  of  area  health  education 
center  programs.  New  applications 
submitted  under  this  authority  will  be 
accepted  from  medical  and  osteopathic 
schools  for  the  purpose  of  planning, 
developing  and  operating  new  area 
health  education  center  programs. 
Applicants  may  request  up  to  three 
years  of  support  with  the  expectation 
that  centers  planned  and  developed  in 
years  one  and  two  would  be  operational 
no  later  than  the  third  year. 

To  be  eligible  to  receive  support  for 
an  area  health  education  center 
cooperative  agreement,  the  applicant 
must  be  a  public  or  nonprofit  private 
accredited  school  of  medicine  or 
ostepathy,  or  consortium  of  such 
schools,  or  the  parent  institution  on 
behalf  of  such  school(s). 

To  receive  support,  programs  must 
meet  the  requirements  of  the  regulations 
as  set  forth  in  42  CFR  Part  57,  Subpart 
MM, 

Personnel  of  the  Bureau  of  Health 
Professions  have  substantial 
programmatic  involvement  with  the 
planning,  developing,  and  administering 
of  the  AHEC  projects  by: 

1.  Reviewing  and  approving  plans, 
upon  which  continuation  of  the 
cooperative  agreement  is  contingent,  to 
permit  appropriate  direction  and 
redirection  of  activities. 


2.  Reviewing  all  contracts  and 
agreements  among  recipient  medical  or 
osteopathic  schools,  other  health 
professions  schools  and  community- 
based  centers. 

3.  Participating  with  project  staff  in 
the  development  of  funding  projections. 

4.  Developing  with  project  staff 
individual  project  data  collection 
systems  and  procedures. 

5.  Participating  with  project  staff  in 
the  design  of  project  evaluation 
protocols  and  methodologies. 

Section  781(e)(2)  of  the  Act  requires 
that  not  more  than  75  percent  of  total 
operating  funds  of  a  program  in  any  year 
shall  be  provided  by  the  Secretary. 

In  making  awards  for  Fiscal  Year 
1988,  the  following  funding  preferences 
are  established: 

(1)  Competing  continuation 
applications 

(2)  New  applications  for  planning  and 
development  projects  under  section 
781(a)(1),  and 

(3)  Supplements  to  existing  awards. 
.Additional  Funding  Preferences 

Additional  funding  preferences  will  be 
given  to: 

(1)  Applications  proposing  Centers 
that  serve  health  manpower  shortage 
areas  with  a  greater  proportion  of 
American  Indian/.-Xlaskan  Natives, 
Asian/Pacific  Islanders.  Blacks  and/or 
Hispanics;  or  low-income  individuals. 

An  individual  will  be  deemed  to  be  of 
"low  income"'  if  that  individual  comes 
from  a  family  with  an  annual  income 
below  a  level  based  on  low  income 
thresholds  according  to  family  size 
published  by  the  U.S.  Bureau  of  the 
Census,  adjusted  annually  for  changes 
in  the  Consumer  Price  Index,  and 
adjusted  by  the  Secretary  for  use  in  all 
health  professions  programs.  The 
following  income  figures  determine  what 
constitutes  a  low  income  family  for 
purposes  of  the  Area  Health  Education 
Centers  Program  for  Fiscal  Year  1988. 


Scze  o(  lamily  ' 

Income 
level  '• 

2Z1'1"Z"IZZ'~ 
3 

$7,400 
9.500 
11.400 
14.500 
17.200 
19  300 

5 „...IZZ! 

6  or  rnoie ™ 

'  includes  only  deper.dents  lisled  on  FedefSl  income  lax 
kyms. 

■Ad)usled  gross  income  lor  calendar  year  1986.  rourded 
to  SIOO 

An  application  will  be  evaluated  with 
respect  to  other  approved  applications 
to  determine  whether  it  has  a  "greater 
proportion"  of  the  stated  minority 
individuals. 
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$7,400 

9.50O 



11.400 



14.500 

17.200 



19.300 

(2)  Applications  proposing  Centers 
located  in  primary  care  health 
manpower  shortage  areas  designated 
under  section  332  of  the  Public  Health 
Service  Act. 

Requests  for  application  materials  and 
questions  regardmg  grants  policy  should 
be  directed  to: 

Grants  Management  Officer  (U-76). 
Bureau  of  Health  Professions,  Health 
Resources  and  Services 
Administration.  5600  Fishers  Lane, 
Room  8C-22.  Rockville,  Maryland 
20857,Telephone:  (301)  443-6857. 

Questions  regarding  programmatic 
information  should  be  directed  to: 
Division  of  Medicine,  Area  Health 
Education  Center  Branch.  Bureau  of 
Health  Professions.  Health  Resources 
and  Services  Administration,  5600 
Fishers  Lane,  Room  4C-05,  Rockville, 
Maryland  20857,  Telephone:  (301)  443- 
6950. 

The  standard  application  form  PHS 
6025-1  HRSA  Competing  Training  Grant 
Application,  general  instructions  and 
supplement  for  this  program  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act.  The  OMB  clearance 
number  is  0915-0060. 

The  application  deadline  date  is 
November  13,  1987.  Applications  will  be 
considered  as  meeting  the  deadline  if 
they  are  either; 

(1)  Received  on  or  before  the  deadline 
date,  or 

(2)  Postmarked  on  or  before  the 
deadline  and  received  in  time  for 
submission  to  the  independent  review- 
group.  A  legibly  dated  receipt  from  a 
commercial  carrier  or  the  U.S.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  metered  postmarks 
shall  not  be  acceptable  as  proof  of 
timely  mailing. 

This  program  is  listed  at  13.824  in  the 
Catalog  of  Federal  Domestic  Assistance. 
Applications  submitted  in  response  to 
this  announcement  are  not  subject  to  the 
provisions  of  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs,  or  45  CFR  Part  100. 

Dated:  July  31,1987. 
David  N.  Sundwall, 

Administrator,  Assistant  Surgeon  General. 
[FR  Doc.  8~-20102  Filed  9-1-87.  8:45  am] 

BIU.ING  CODE  4160-1S-M 


Social  Security  Administration 
Disability  Advisory  Council;  Meeting 

AGENCY:  Social  Security  Administration. 

HHS 

ACTION:  Notice  of  meeting;  correction. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92^63),  this  notice  announces  the 
schedule,  proposed  agenda,  and  a 
change  of  location  of  a  forthcoming 
meeting  of  the  Disability  Advisory 
Council  (the  Council).  The  Council 
published  a  notice  of  meetings  m  the 
Federal  Register  on  December  24.  1986 
at  51  FR  46724.  The  notice  announced 
the  schedule  of  regular  meetings  to  be 
held  by  the  Council.  The  Council  is 
changing  the  location  of  the  meeting 
scheduled  for  September. 

dates: 

September  16,  1987, 10:00  a.m.  to  5:00 

p.m.: 
September  17,  1987.  9:00  a.m.  to  5:00 

p.m.; 
September  18.  1987,  9:00  a.m.  to  4:00  p.m. 

ADDRESS:  Williamsburg  Hilton  and 
National  Conference  Center.  50 
Kingsmill  Road,  Williamsburg,  Virginia 
23185. 

Agenda:  Prepare  and  Review  Report. 

The  Council  may  hold  additional 
sessions  during  the  evening  of 
September  16  and/or  17.  1987.  If  the 
Council  decides  to  hold  these  evening 
sessions,  the  Council  will  make  the 
announcement  during  the  regularly 
scheduled  sessions. 

FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  Badger.  Executive  Director, 
Disability  Advisory  Council,  P.O.  Box 
1~064.  Baltimore.  Maryland  21203.  (301) 
965-4643. 

SUPPLEMENTARY  INFORMATION:  The 

Council  is  established  and  governed  by 
the  provisions  of  section  12102  of  Pub.  L. 
99-272.  The  Council  is  chaired  b\  Dr. 
John  E.  Affeldt, 

This  meeting  is  open  to  the  public  to 
the  extent  that  space  is  available. 
Anyone  wishing  to  submit  his  or  her 
views  and/or  questions  for 
consideration  by  the  Council  should 
send  them  to  the  Executive  Director  of 
the  Council  at  the  address  shown  above. 

A  transcript  of  the  Council  meeting  is 
available  to  the  public  on  an  at-cost-of 
duplication  basis.  The  transcript  can  be 
ordered  from  the  Executive  Director  of 
the  Council. 

Date:  .August  11,  1987. 
W.  Douglas  Badger, 

Executive  Director.  Disability  Advisory 

Council. 

[FR  Doc.  87-20191  Filed  9-l-«7;  8:45  am] 

BILLING  CODE  4190-11-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

[Docket  No.  N-87-1716;  FH-2386) 

Comprehensive  Homeless  Assistance 
Plan;  Correction 

agency:  Office  of  the  Secretary,  HUD. 
action:  Notice;  correction. 

summary:  This  document  corrects  and 
clarifies  HUD's  Comprehensive 
Homeless  Assistance  Plan  .Notice, 
published  as  Part  XI  of  the  .August  14. 
1987  edition  of  the  Federal  Register  (52 
FR  30628). 

FOR  further  information  contact: 
Grady  ].  .Norns,  .^ssistan;  General 
Counsel  for  Regulations,  Room  10276, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW.. 
Washington.  DC  20410.  telepehone  (202) 
755-7055.  (This  is  not  a  toll-free 
number.) 

supplementary  information:  .\n 
August  14, 1987  Federal  Register  .Notice 
entitled  "Comprehensive  Homeless 
Assistance  Plan"  informed  the  public 
that  jurisdictions  required  to  submit 
Comprehensive  Homeless  Assistance 
Plans  as  a  prerequisite  to  the 
availability  of  assistance  under  several 
funding  programs  contained  in  the 
Stewart  B.  McKinney  Homeless 
Assistance  Act  (Pub.  L.  100-77, 
approved  July  22, 1987)  had  to  submit 
their  plans  to  HUD  no  later  than 
September  28. 1987. 

In  the  final  paragraph  in  column  one, 
page  30631  of  the  August  14. 1987  Notice, 
the  September  28, 1987  deadline  date  for 
submissions  was  intended  to  have  been 
repeated  for  clarity.  Instead,  a  bracketed 
instruction  to  the  printer,  "[insert  date 
45  days  after  publication!",  appeared  in 
the  published  .Notice. 

The  substance  of  the  paragraph,  with 
the  appropriate  submission  deadline 
date  included,  is  reprinted  below: 

"Comprehensive  Homeless  Assistance 
Plans  must  be  forwarded  to  the 
responsible  HUD  Field  Office,  and  be 
received  or  postmarked  no  later  than 
September  28, 1987.  The  Department 
believes  that  this  45-day  Plan 
preparation  period  is  responsive  both  to 
the  need  to  allow  jurisdictions  adequate 
time  to  prepare  their  Plans,  and  to  the 
congressional  concern  evidenced 
throughout  Title  IV  that  amounts 
appropriated  be  made  available  to  assist 
the  homeless  at  the  earliest  possible 
time." 


I 
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DrtlPd:  Augusi  26.  1987. 
Grady  |.  Norris. 

Assistant  General  Counsel  for  Regulations. 
!FR  Doc  87-20115;  Filed  9-1-87:  8:45  am| 

BILLING  CODE  4210-32-M 


DEPARTMENT  OF  THE  INTERiOR 
Bureau  of  Land  Management 

I UT -050-07-4410-081 

Availability  of  Draft  Environmental 
Assessment;  Fiddler  Butte  Wilderness 
Study  Area,  Utah 

agency:  Bureau  of  Land  Management, 

Richfield.  Utah,  Interior. 
ACTION:  Notice  of  comment  period  for 
the  proposed  U.S.  Geological  Survey 
(USGS)  Station  Draft  EA  ending  October 
9.  1987. 


summary:  The  EA  analyzes  the  impacts 
of  the  proposed  action  and  alternatives 
of  the  USGS  placing  water  gaging  and 
weather  monitoring  equipment  adjacent 
to  the  Fiddler  Butte  WSA  (UT-050-214). 

The  DRAFT  EA  is  available  at  the 
Richfield  Di.strict  Office.  150  East  900 
North.  Richfield.  Utah  84701.  For 
additional  information  contact  Roy 
Edmonds.  Environmental  Coordinator, 
at  the  above  address  or  call  (810)  896- 
8221. 

Donald  L.  Pendleton, 

District  \fanoi;er. 

August  25.  1987. 

[PR  Doc.  87-20104  Filed  »-l-87;  8:45  am) 

BILLING  CODE  44ia-0O-M 


I AA-620-421 1-022-24-101 

Availability  of  Oil  and  Gas  or 
Geotfiermal  Lease  Bond  and  Oil  and 
Gas  or  Geothermal  Exploration  Bond 
Forms 

agency:  Bureau  of  Land  Management. 

ir.terior. 

ACTION:  Notice  of  Availability  of  Form 
30(X>-4,  "Oil  and  Gas  or  Geothermal 
Lease  Bond"  and  Form  3000-4a,  "Oil 
and  Gas  or  Geothermal  exploration 

Bond". 


summary:  The  subject  forms,  numbered 
3(.)00-l  and  300O-4a.  replace  Bureau  of 
Land  Management  bond  forms  3045-3, 
3104-1,  3104-2,  3104-8,  3106-1,  3200-11. 
3200-12,  3200-13,  and  3200-16, 
EFFECTIVE  DATE:  September  2. 1987. 
ADDRESS:  Bureau  of  Land  Management 
State  Offices,  See  43  CFR  1821.2-1  for 
addresses. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gloria  J.  .'\ust;n,  Bureau  of  Land 


Management.  Washington.  DC  20240. 
(202)  653-2190. 

SUPPLEMENTARY  INFORMATION:  To 

reduce  the  paperwork  burden  for  the 
public  wIk)  file  separate  Bureau  of  Land 
Management  approved  from  for  each 
type  of  required  Federal  onshore  oil  and 
gas  or  geothermal  resources  bond,  new 
bond  forms  3000-4  and  3000-4a  have 
been  developed  to  replace  nine  existing 
bond  forms.  The  form  being  replaced  are 
as  follows: 

3045-3     Oil  and  Gas  Exploration  Bond 
3104-1    Bond  of  Oil  and  Gas  Lessee 
3104-2    Bond  of  Oil  and  Gas  Lease 

Operator 
3104-8    State.  Nationwide  or  National 

Petroleum  Reserve  in  Alaska  Oil  and 

Gas  Bond 
3106-4    Nationwide  Personal  Oil  and 

Gas  Lease  Bond 
3200-11     Geothermal  Resources 

Exploration  Bond 
3200-12    General  Geothermal 

Resources  Lease  Bond 
3200-13    Bond  of  Geothermal  Resources 

Lease  Operator 
3200-16    Nationwide-Statewide 

Geothermal  Resources  Lease  Bond 

Initially,  a  draft  bond  form  was 
developed  which  combined  bonding 
provisions  for  both  geophysical 
exploration  operations  and  lease 
operations.  After  considering  comments 
received,  two  separate  bond  forms  were 
designed,  one  for  lease  operations  and 
one  for  geophysical  exploration 
operations.  Form  300O-4  may  be  used  by 
those  desiring  either  surety  or  personal 
bond  coverage  for  individual  oil  and  gas 
of  geothermal  lease  operations,  or 
operations  in  any  one  State  or 
nationwide.  The  bond  will  provide 
coverage  for  the  lessee,  the  operator,  the 
designated  operator  or  a  unit  operator.  It 
should  be  noted  that  the  second 
provision  numbered  "1"  on  the  reverse 
of  the  form  concerning  the  extension  of 
coverage  to  assignees  is  applicable  only 
for  individual  lease  bonds  including  in 
NPR-A. 

Form  3000-4a  may  be  used  by  those 
desiring  either  surety  or  personal  bond 
coverage  for  single  oil  and  gas  or 
geothermal  geophysical  exploration 
operations,  or  such  geophysical 
exploration  activities  in  a  single  State  or 
nationwide. 

All  entities  that  are  involved  in 
Federal  onshore  oil  and  gas  and 
geothermal  resources  operations  are 
encouraged  to  obtain  and  use  the  new 
bond  forms  for  all  future  bond 
requirements  that  may  be  needed  to 
conduct  such  operations. 

Both  bond  forms  can  be  used  by  those 
individuals  desiring  bond  coverage  for 
the  National  Petroleum  Reserve  in 


Alaska.  Copies  of  the  new  forms  may  be 
obtained  from  Bureau  of  Land 
Management  State  Offices  (see  43  CFR 
1821.2-1  for  specific  office  locations). 
Those  bonds  currently  maintained  in 
any  BLM  office  on  any  of  the  forms 
referenced  above  are  still  valid.  Valid 
existing  bonds  do  not  require 
resubmission  on  the  revised  forms. 

The  two  bond  forms  fall  within  the 
Office  of  Management  and  Budget 
"Certification  Only"  designation  since 
the  requested  information  is  the 
minimum  required  to  identify  the 
specific  transaction. 

Dated;  August  25. 1987. 
Robert  F.  Burford. 
Director.  Bureau  of  Land  Management. 

[FR  Doc  8~-2()109  Filed  9-1-87;  8:45  am| 

BILUNG  CODE  4310-84-M 

lES-970-07-4111-11-2411;  ES  20420AI 

Proposed  Reinstatement  of  a 
Terminated  Oil  and  Gas  Lease; 
Mississippi 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Reinstatement  of  Terminated 
Oil  and  Gas  Lease  ES  20420A, 

SUMMARY:  Terminated  oil  and  gas  lease 

ES  20420A  located  in  Wayne  County. 
Mississippi.  T,  6  N..  R.  9  W..  containing 
318.89  acres. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Betty  Beckham  at  (703)  274-0150. 

SUPPLEMENTARY  INFORMATION:  Federal 

oil  and  gas  lease  ES  20420.'^  terminated 
automatically  by  operation  of  law  on 
June  1. 1987  (30  U.S. C.  188). 

A  petition  for  reinstatement  of  ES 
20420A  was  filed  by  Kaneb  Operating 
Company.  Ltd.  (Lessee)  under  section 
31D  of  the  Mineral  Leasing  Act  of  1920, 
as  amended  by  the  Federal  Oil  and  Gas 
Royalty  Management  Act  of  1982  (96 
Stat,  2447). 

The  Lessee  has  met  all  the  following 
requirements  for  reinstatement: 

(a)  $500,  Reimbursement  of 
Departmental  Administrative  CosL 

(b)  Si, 595,  Back  Rental  Payments. 
(c)$136.  Publication  Cost, 

The  proposed  reinstatement  of  the 
lease  would  be  under  the  same  terms 
and  conditions  of  the  original  lease, 
except  the  rental  will  be  increased  to 
$5.00  per  acre  per  year,  and  royalty 
increased  to  16%  percent  beginning  June 
1. 1987. 

G,  Curtis  {ones.  Jr., 
State  Director 
|FR  Doc,  87-20143  Filed  9-1-87;  8.45  am) 

BILLING  CODE  4310-CT-M 
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IAZ-040-07-4212-11;  A  216301 

Realty  Action,  Recreation  and  Public 
Purposes  Conveyance  of  Public  Land 
in  Graham  County,  AZ 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  realty  action, 
Recreation  and  Public  Purposes 
conveyance  of  public  land  in  Graham 
County,  Arizona. 

summary:  The  following  lands  have 
been  examined  and  identified  as 
suitable  for  disposal  under  the 
Recreational  and  Public  Purposes  Act  of 
)une  14. 1926  (44  Stat.  741).  as  amended 
by  the  Act  of  June  4,  1954  (68  Stat.  174; 
43  U.S.C.  896).  as  amended,  and  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (90  Stat.  2750;  43  U.S.C.  1713) 
at  no  cost. 


Legal  Descnption 

Acres 

Gila  and  Salt  River  Mendian. 
Arizona 

T  7  S  .  R,  24  E.. 

Sec   14,  SEV4NE'/4 

40  00 

Sec             24,            NWV4NEy4, 

SE'-4NWV4 

80  00 

Sec  26  lots  1   2  3 

111  06 

Total 

231.06 

The  land  is  being  offered  to  the 
Arizona  Game  and  Fish  Commission  for 
recreation  and  wildlife  purposes. 

The  land  is  not  required  for  any 
federal  purpose.  Conveyance  of  these 
parcels  would  best  serve  the  public 
interest.  This  action  is  consistent  with 
the  Bureau's  planning  recommendations. 

The  patent  issued  as  the  result  of  the 
conveyance  will  be  subject  to  all  valid 
e.xisting  rights  and  reservations  of 
record.  It  will  contain  the  following 
reservations: 

1.  Rights-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States.  Act  of  August  30, 
1890,  26  Stat.  391:  43  U.S.C.  945. 

2.  All  minerals  shall  be  reserved  to  the 
United  States.  Such  resources  shall  be 
subject  to  the  right  to  explore,  prospect 
for,  mine,  and  remove  under  applicable 
law  and  such  regulations  as  prescribed 
by  the  Secretary  of  the  Interior. 

Publication  of  this  notice  in  the 
Federal  Register  segregates  the  public 
lands  from  the  operation  of  the  public 
land  laws  and  the  mining  and  mineral 
leasing  laws.  The  segregative  effect  will 
end  upon  issuance  of  a  patent  or  270 
days  from  the  date  of  publication, 
whichever  occurs  first. 

DATES:  For  a  period  up  to  October  19, 
1987,  interested  parties  may  submit 


comm.ents  to  the  District  Manager.  425  E. 
4th  Street.  Safford.  Arizona  85546.  Any 
adverse  comments  will  be  evaluated  by 
the  Slate  Director,  who  may  sustain, 
vacate  or  modify  this  realty  action  and 
issue  a  final  determination.  In  the 
absence  of  any  action  by  the  State 
Director,  this  realty  action  will  become 
the  final  determination  of  the 
Department  of  the  Interior. 
SUPPLEMENTARY  INFORMATION:  Detailed 
information  concerning  reservations, 
conditions,  appraised  price  and  other 
items  may  be  obtained  from  the  Safford 
District  Office  or  by  calling  (602)  428- 
4040  during  the  office  hours  7:45  a.m,  to 
4:15  p.m.  MST. 

Dated:  August  25, 1987. 
Lyle  K.  Rolston, 

Aciuig  District  Manager. 

(FR  Doc.  87-20105  Filed  &-1-87:  8:45  amj 

BIOJNG  CODE  4310-32-M 


IUT-040-07-4212-14;  U-58162] 

Realty  Action;  Sale  of  Public  Lands  in 
Kane  County,  UT 

AGENCY:  Bureau  of  Land  Management, 

Interior, 

action:  Under  section  203  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (43  U.SC.  1716)  public  land 
described  as  Lots  1  and  2  section  31  T. 
43  S..  R.  4.5  VV..  SLM,  Utah  (containing 
79.80  acres),  is  proposed  for  direct  sale 
to  Charles  and  Carol  Compas  at  the 
appraised  fair  market  value  of  S8.000.00. 
The  lands  described  are  hereby 
segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  mining  laws,  pending 
disposition  of  this  action. 

summary:  The  purpose  of  the  sale  is  to 
dispose  of  public  land  that  is  difficult 
and  uneconomical  to  manage  by  a 
government  agency. 

DATES:  Comments  will  be  accepted  until 
October  23,  1987.  The  sale  will  be  held 
on  November  6,  1987  at  10:00  A.M. 
ADDRESS:  Detailed  information 
concerning  the  sale  is  available  at  the 
Kanab  Area  Office,  318  North  First  East, 
Kanab.  Utah  84741.  (801)  644-2672. 
Comments  should  also  be  sent  to  the 
same  address.  The  sale  will  be  held  in 
the  Kanab  .•\rea  Office 
SUPPLEMENTARY  INFORMATION:  The 
terms  and  conditions  applicable  to  the 
sale  are: 

1.  The  sale  will  be  for  the  surface 
estate  only.  Minerals  will  remain  with 
the  United  States  Government. 

2.  There  is  reserved  to  the  United 
States  a  right-of-way  for  ditches  or 
canals  constructed  by  the  Authority  of 


the  United  States.  .Act  of  August  30. 
1890,  26  Stat.  391.  43  U.S.C.  945. 

3.  Title  transfer  will  be  subject  to 
valid  existing  rights,  including  a  66  foot 
wide  county  road  right-of-way  crossing 
the  southeast  corner  of  the  79.80  acre 
tract,  and  2.5  acre  right-of-way  for  a 
water  diversion  and  dike  structure. 

Any  comments  received  during  the 
comment  period  will  be  evaluated  and 
the  State  Director  may  vacate  or  modify 
this  realty  action.  In  the  absence  of  any 
objections,  this  Realty  Notice  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 

Dated:  .August  25,  1987. 
Morgan  S.  )ensen, 
District  Manager. 
IFR  D'  c  8--20106  Filed  &-1-87;  8:45  am) 

BILUNG  CODE  431»-00-« 

[NM-67194;  NM-060-07-421 1-02-NCGGl 

Realty  Action;  New  Mexico 

AGENCY:  Bureau  of  Land  Management 

Interior. 

ACTION:  Notice  of  Realty  Action. 

SUMMARY:  The  following  lands 
comprising  9.488  acres  will  be  made 
available  for  direct  sale  to  Mr.  George 

A.  Smart. 

T.  25  S..  R.  24  E.,  NMPM, 

Sec,  27.  EV4NEy4SWV4NWy«. 
N  i^NE  V4SE  V4SW  V4NWV4, 
WV,WV4NWV4SEy4NWV,, 

wy2Nwy4\wy4SEy4Nwy4, 

The  lands  will  be  sold  at  the  fair 
market  value  of  $950.00.  The  United 
States  Government  will  reserve  all 
mineral  rights,  ditches,  canals,  and 
access  rights.  Conditions  of  the  sale  are 
that  prior  to  issuance  of  patent  all 
unauthorized  roads,  electric  lines,  and 
other  utilities  will  be  properly 
authorized  by  right-of-way;  the 
boundaries  of  the  subject  will  be  fenced 
at  Mr.  Smart's  expense;  the  junk  and 
debris  on  adjacent  public  land  will  be 
removed;  and  existing  lands 
classifications  will  be  lifted. 

Mineral  Reservation 

(a)  The  United  States  reserves  all 
minerals  (or  other  appropriate  wording) 
in  the  lands  subject  to  this  conveyance, 
including,  without  limitation,  substances 
subject  to  disposition  under  the  general 
mining  laws,  the  general  mineral  leasing 
laws,  the  Materials  Act,  and  the 
Geothermal  Steam  Act. 

(b)  The  United  States  reserves  to 
itself,  its  permittees,  licensees,  lessees, 
and  mining  claimants  the  right  to 
prospect  for,  mine,  and  remove  the 
minerals  owned  by  the  United  States 
under  appHcable  law  and  such 
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regulations  as  the  Secretary  of  the 
Interior  may  prescribe.  This  reservation 
includes  all  necessary  and  incidental 
activities  conducted  in  accordance  with 
the  provisions  of  the  mining,  geothermal 
and  mineral  leasing,  and  material 
disposal  laws  in  effect  at  the  time  such 
activities  are  undertaken,  including, 
without  limitation,  necessary  access  and 
exit  rights,  all  drilling,  underground, 
open  pit,  or  surface  mining  operations, 
storage,  and  transportation  facilities 
deemed  necessary  and  authorized  under 
law  and  implementing  regulations. 

(c)  Mining  claimants,  permittees, 
licensees,  and  lessees  of  the  United 
States  shall  only  be  liable  for  and  shall 
only  compensate  owners  of  the  surface 
estate  for  damages  to  the  extent 
prescribed  by  regulations  issued  by  the 
Secretary  of  the  Interior. 

(d)  Unless  otherwise  provided  by 
separate  agreement  with  the  surface 
owner,  mining  claimants,  permittees, 
licensees,  and  lessees  of  the  United 
States  shall  reclaim  disturbed  areas  to 
the  extent  prescribed  by  regulations 
issued  by  the  Secretary  of  the  Interior. 

(e)  By  purchase  of  this  land,  the 
owner,  pursuant  to  Section  714  of  the 
Surface  Mining  Control  and  Reclamation 
Act,  30  U.S.C.  1304,  gives  his  "surface 
owner"  consent  to  the  United  States  and 
its  lessees  to  enter  and  commence 
surface  mining  operations  to  extract  the 
United  States'  reserved  coal. 

(f)  All  causes  of  action  brought  to 
enforce  the  rights  of  the  surface  owner 
under  the  regulations  above  referred  to 
shall  be  instituted  against  mining 
claimants,  permittees,  licensees,  and 
lessees  of  the  United  States,  and  the 
United  States  shall  not  be  liable  for  the 
acts  or  omissions  of  its  mining 
claimants,  permittees,  licensees,  and 
lessees. 

SUPPLEMENTARY  INFORMATION:  For  a 

period  of  45  days  from  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  interested  parties  may  submit 
comments  to  the  District  Manager, 
Bureau  of  Land  Management,  P.O.  Box 
1397,  Roswell,  New  Mexico  88201, 
Objections  will  be  reviewed  by  the  State 
Director  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  objections,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  interior. 
David  L.  Mari, 
Associale  District  Manager. 
|FR  Doc.  87-20144  Filed  9-1-87;  8:45  am] 

BILLING  COOC  4310-FB-M 


(NV-030-07-4212;  N-46540) 

Realty  Action;  Modified;  Competitive 
Sale;  Public  Lands  In  Washoe  County, 
NV 

The  following  described  land, 
comprising  20  acres,  has  been  identified 
as  suitable  for  disposal  by  modiTied- 
competitive  sale  under  section  203  of  the 
Federal  Land  Policy  and  Management 
Act  of  October  21, 1976  (90  Stat,  2750;  43 
U.S.C.  1713)  at  no  less  than  fair  market 
value: 

Mt.  Diablo  Meridian 
T.  19  N.,  R.  21  E., 

Sec.  10,  WV2NEy4SWy4SWV4. 

NW  '/iSW  'ASW >/*,  N  '/jSW 'ASW 'ASW  'A. 

Aggregating  20  Acres. 

The  land  is  hereby  segregated  from 
appropriation  under  the  public  land 
laws  including  the  mining  laws,  but  not 
from  sale  under  the  above  cited  statute. 
The  segregative  effect  will  end  upon  the 
issuance  of  the  patent  or  270  days  from 
the  date  of  publication  of  the  notice  in 
the  Federal  Register,  whichever  occurs 
first. 

The  sale  is  consistent  with  the 
Bureau's  planning  system.  The  land  is 
not  needed  for  support  of  any  resource 
programs  and  is  not  suitable  for 
management  by  another  Federal  agency. 

In  accordance  with  section  209(b)(l)(l) 
of  Pub.  L  94-579.  mineral  interests 
excepting  geothermal  steam  and  related 
resources  will  be  conveyed 
simultaneously  with  the  surface  estate. 

The  patent  when  issued  will  contain 
the  following  reservations  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  authority  of 
the  United  States,  under  the  Act  of 
August  30,  1890,  26  Stat.  391;  U.S.C.  945. 

2.  Geothermal  steam  and  related 
resources  together  with  the  right  to 
explore  for,  and  develop  the  resource. 

The  patent  will  also  be  subject  to  the 
following  rights-of-way: 

1.  Those  rights  for  powerline  purposes 
which  have  been  granted  to  Sierra 
Pacific  Power  Company,  its  successors 
or  assigns,  by  Rights-of-Wav  CC-02123a 
&  Nev-066082. 

2.  Those  rights  for  highway  purposes 
granted  to  Nevada  Department  of 
Transportation,  its  successors  or 
assigns,  by  Right-of-Way  Nev-054977. 

3.  Those  rights  for  communication 
purposes  which  have  been  granted  to 
Bell  Telephone  Company  of  Nevada,  its 
successors  or  assigns,  by  Right-of-Way 
CC-020776. 

4.  Those  rights  for  access  purposes 
which  have  been  granted  to  Jay  D. 


Farmer,  his  successors  or  assigns,  by 
Right-of-Way  N-43688. 

The  subject  parcel  lies  within  Nevada 
Department  of  Transportation  Material 
Site  Right-of-Way  Nev-058707  which 
would  be  relinquished  prior  to 
consummating  the  sale. 

Bid  Information 

No  bids  will  be  accepted  for  less  than 
the  appraised  fair  market  value.  Prior  to 
the  sale,  a  brochure  will  be  made 
available  to  the  public  which  contains 
the  appraised  fair  market  value, 
pertinent  information  regarding  the 
parcel  and  sale  procedures.  Bidders 
must  be  either:  (1)  Citizens  of  the  United 
States,  18  years  of  age  or  older,  (2) 
corporations  subject  to  the  laws  of  any 
State  of  the  United  States.  (3)  entities 
such  as  associations  or  partnerships 
capable  of  holding  land  or  interest 
therein  under  the  laws  of  the  State 
within  which  the  land  is  located,  or  (4) 
States,  State  instrumentalities  or 
political  subdivisions  authorized  to  hold 
title  to  real  property. 

Sealed  bids  may  be  made  by  a 
principal  or  duly  qualified  agent.  Sealed 
bids  shall  be  considered  only  if  received 
at  the  Carson  City  District  Office, 
Bureau  of  Land  Management.  1535  Hot 
Springs  Road.  Suite  300,  Carson  City, 
Nevada  89701,  prior  to  9:00  a.m., 
December  1, 1987.  The  written  sealed 
bids  will  be  opened  and  publicly 
declared  at  the  sale,  which  will  be  held 
on  December  1, 1987.  at  10:00  a.m. 

Each  bid  shall  accompanied  by  a 
certified  check,  postal  money  order  or 
cashier's  check  made  payable  to  the 
Department  of  the  Interior-BLM  for  not 
less  than  ten  (10)  percent  of  the  amount 
of  the  bid  and  the  $50.00  filing  fee  to 
purchase  the  mineral  interest  of  no 
knowrn  value  shall  be  enclosed  in  a 
sealed  envelope  marked  in  the  lower  left 
hand  comer.  Bid  for  Public  Land  Sale  N- 
46540,  December  1, 1987,  In  the  event 
identical  bids  are  received,  the 
determination  of  who  is  to  be 
considered  the  highest  bidder  shall  be 
by  supplemental  sealed  bids. 

The  remainder  of  the  full  bid  price 
shall  be  paid  within  180  days  of  the  sale. 
Failure  to  submit  the  full  bid  price 
within  180  days  shall  disqualify  the 
apparent  high  bidder  and  the  deposit 
shall  be  forfeited  and  disposed  of  as 
other  receipts  of  sale. 

Mr.  J.R.  Mastelotto.  who  has  a 
contract  of  sale  to  purchase  an  adjoining 
private  parcel,  and  in  addition  has 
proposed  a  project  which  incorporates 
both  private  and  public  lands,  will  be 
given  a  preference  right  to  purchase  the 
property  by  meeting  the  high  bid  within 
30  days  of  the  sale.  Failure  to  exercise 
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this  option  shall  constitutp  «  waiver  of 
.such  bidding  provision. 

All  bids  will  be  returned,  accepted  or 
rejected  within  30  days  of  the  sale  date. 

BLM  may  accept  or  reject  any  and  all 
offers,  or  withdraw  the  land  from  sale, 
up  to  the  point  of  receiving  the  balance 
of  the  bid  amount  if  the  authorized 
officer  determines  that  sale  would  nut 
be  fully  consistent  wilh  the  Federal 
Land  Policy  and  Management  Act  or 
other  applicable  law. 

The  land  will  not  be  offered  for  sale 
for  at  least  60  days  after  the  date  of  this 
notice.  For  a  period  of  45  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager.  Carson  City  District  Office, 
Bureau  of  Land  Management,  1535  Hot 
Springs  Road.  Suit  300.  Carson  City, 
Nevada  89701.  Any  adverse  comments 
will  be  evaluated  by  the  State  Director 
who  may  vacate  or  modify  this  realty 
action. 

UHtp  this  21st  day  of  August  1987. 
Norman  L.  Murray, 
Acting  District  Manager. 
IFR  Doc  87-20165  Filed  9-1-87;  8:45  am] 

BILLING  CODE  4310-HC-M 


I WY -060-07-42 12- 14;  W- 105860) 

Decision  on  Resource  Management 
Plan  Amendment;  Platte  River 
Resource  Area,  WY 

AGENCY:  Bureau  of  Land  Management, 

hiterior. 

ACTION:  Decision  on  Plan  Amendment; 

Platte  River  Resource  Area,  Wyoming. 

summary:  .Notice  is  given  to  the  public 
that  the  Bureau  of  Land  Management 
has  decided  to  amend  the  Platte  River 
Resource  Area  Resource  Management 
Plan.  The  plan  amendment  changes 
decision  Ll:  Land  Disposal  and  the 
prescription  for  resource  management 
unit  No.  14  by  identifying  the  following 
parcel  for  disposal  by  sale  under 
sections  203  and  209  of  the  Federal  Land 
Policy  and  Management  Act  of  1976.  as 
amended. 

Sixth  Principal  Meridian.  Wyoming 

T  33  N,,  R  89  V\ 

Sec,  15,  S'2. 

The  above  described  parcel  aggregates 
320,()0  acres  in  Natrona  County, 

DATES:  Protests  on  the  plan  amendment 
may  be  filed  within  30  days  from  the 
date  of  this  notice.  Consistency  review- 
comments  from  the  Governor  of 
Wyoming  have  been  received.  This 
decision  will  become  final  30  days  from 
the  date  of  this  notice  or  upon  resolution 
of  any  protest 


ADDRESSES:  Protests  on  the  plan 
amendment  shall  be  sent  to  the  Director, 
Bureau  of  Land  Management,  18th  C. 
Street  NW,.  W'ashington,  DC  20240,  The 
environmental  assessment  prepared  for 
the  plan  amendment  is  available  at  the 
Platte  River  Resource  Area,  815  Connie 
Street.  P.O.  Box  2420.  Mills.  WY  82644. 
FOR  FURTHER  INFORMATION  CONTACT: 

Bill  Mortimer,  Platte  River  Resource 

.^rea  Manager  (307)  261-5191. 

August  25.  1987 

Hillary  A.  Oden. 

State  Director.  Wyoming. 

|FR  Doc  87-20145  Filed  9-1-87;  8:45  am] 

BILLING  CODE  4310-22-M 


(AZ-943-07-4220-10;  A-22923) 

Proposed  Withdrawal  of  Federal  Land; 
Opportunity  for  Public  Meeting;  AZ 

AGENCY:  Bureau  of  Land  Management, 

Interior. 
ACTION:  .Notice. 

SUMMARY:  The  Bureau  of  Land 
Management  proposes  to  withdraw 
78.670.73  acres  of  federal  land  for  the 
protection  of  a  site  currently  being 
c(msidered  by  the  State  of  Arizona  for 
the  Department  of  Energy's 
Superconducting  Super  Collider  project 
near  Phoenix,  Arizona.  This  notice 
closes  the  land  for  up  to  2  years  from 
mining  location.  The  land  will  remain 
open  to  surface  entry  and  mineral 
leasing 

DATES:  Comments  and  request  for  a 
public  meeting  should  be  received  by 
December  1,  1987. 
ADDRESS:  Comments  and  meeting 
requests  should  be  sent  to  Arizona  State 
Director,  Bureau  of  Land  Management. 
P.O.  Box  16563,  Phoenix,  Arizona  85011. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marsha  Luive.  BLM,  .Arizon.i  State 
Office,  602-241 -55 J4 
SUPPLEMENTARY  INFORMATION:  On 

August  18.  1987  a  petition  was  approved 
allowing  the  Bureau  of  Land 
Management  to  file  an  application  to 
withdraw  the  following  described 
federal  land  from  location  under  the 
mining  laws,  subject  to  valid  existing 
rights: 

Gila  and  Salt  River  Meridian 

T.  4  S..  R.  1  E.. 

Sec.  19,  W  Vz;  . 

Sec.  31,  EVa. 
T.  5  S.,  R.  1  E.. 

Sec.  7,  E '/a; 

Sec.  8,  WVz: 

Sec.  9,  W'/t: 

Sec.  16.  all  (State  owned  minerals); 

Sec.  17.  W'/2; 

Sec.  18,  lots  3^,  EV2,  EV2SWV4; 

Sec.  19,  lots  1-4,  incl.,  E'.-i,  EVzW'/i; 


S'/2N'/2.  SVi: 
S''2N'/i!,S'/2: 
S'/^N'/i,  S'/i: 
SVzNE'A.  SE'/4NW'/4. 

EVi.EVjWVi: 


Sec.  21,ali; 
Sec.  22,WVi; 
Sec.  27,W'/i; 
Sec.  28.  alL 
Sec.  29,  all; 

Sec.  30.  lots  1-4.  incl.,  E'/^,  Ei^WVi; 
Sec.  31.  lots  1-4.  incl..  EMi.  E'/aW'/i; 
Sec.  32,  all  (State  owned  minerals]; 
Sec.  33.  all: 
Sec.  34.  W'/2. 
T.  6  S.,  R.  1  E.. 

Sec.  3,  lot  4.  SW'ANWV,,  SWV«; 

Sec.  4,  lots  1-4.  incl.,  S'/zN'/z,  SVg; 

Sec.  5.  lots  1^,  incl.,  S'/^N'/i,  S'/e; 

Sec.  6.  lots  1-7,  incl..  SVzNE'/i.  SE'ANWV*. 

EV2SWV4,  SE>/4; 
Sec.  7,  lots  1-2.  E'/2NW'/4,  NE'/,; 
Sec.  9,  S'/2.  SW>4NW'/4; 
Sec.  10,  W'-i; 
Sec.  15,  WV2; 

Sec.  18.  lots  3-4.  EVzSWVi; 
Sec.  19,  lots  1-2,  E'/2NWy4; 
Sec.  21.  N'/2; 
Sec.  27,  S'/i; 

Sec.  28,  W'/2NWV4,  E-'iSE'A: 
Sec.  29,  W 1/2; 

Sec.  30,  lots  3^.  Ey2SWy4,  SE'A; 
Sec.  31,  lots  1-4.  incl.,  E'/i,  E'/zW'/i; 
Sec.  32,  all  (State  owned  minerals]; 
Sec.33,  NW'/4. 

T.  4  S.,  R.  1  W.. 

Sec.  3.  lots  1-4.  incl.. 

Sec.  4,  lots  1-4.  incl.. 

Sec.  5,  lots  1-4,  incl.. 

Sec.  6,  lots  1-7,  incl.. 
Ey2SWV4,SEV4: 

Sec.  7.  lots  1-4.  incl.. 

Sec.  8,  all; 

Sec.  9,  all; 

Sec.  10,  all; 

Sec.  11,  all; 

Sec.  12,  W'/j; 

Sec.  13,  all: 

Sec.  14,  all; 

Sec.  15,  N'/2: 

Sec.  24.  SW'/4; 

Sec.  25.  NE'.''4. 
T.  4  S.  R.  2  W., 

Sec.  1.  lots  1-4.  incl.. 

Sec.  2.  lots  1-4.  incl.. 

Sec.  3,  lots  1-4.  incl.. 

Sec.  4,  S'/i; 

Sec.  8.  all: 

Sec.  9.  all; 

Sec.  10,  all; 

Sec.  11,  all; 

Sec.  12,  all; 

Sec.  14,  NVa: 

Sec.  15.  all; 

Sec.  16,  all; 

Sec.  17.  all: 

Sec.  18,  lots  1-4.  incl., 

Sec.  19.  lots  1-4.  incl., 

Sec.  20,  all; 

Sec.  21,  NV4; 

Sec.  29.  alL 

Sec.  30,  lots  1-4,  incl.. 

Sec.  31.  lots  1-4.  inch. 
T.  4  S..  R.  3  W., 

Sec.  24.  all; 

Sec.  25,  all; 

Sec.  35.  all. 
T.  5  S.,  R.  2  W.. 

Sec.  6.  lots  1-7,  incl.. 
EV2SWV4.  SEV4: 


SV2NV2,  S'/K 
SV2NV2.  S'4: 
S'/aNVi,  S'^: 


Ey2W^^.E'/i; 
EV4WW,  Ei4; 


E'^WVi.  E'-i: 
E'/aW'/i.  EVi. 


SV2NE'/4.  SE'4NWV4. 


Sfc.  7.  lots  1-4,  incl..  E'^VV'^,  E'a; 

Sec.  18,  lots  1-1,  incl.,  E'-2W'-2,  E'/i: 

Sec,  19,  lots  1-1,  incl.,  E'-^W'/s.  E'^: 

Sec.  30,  lots  H,  incl.,  E'aWVz.  E'/z; 

Sec  31,  lols  1-1,  incl.,  EWW/z.  E'/2. 
T  5  S.,  R,  3  W„ 

Sec,  1.  lots  1-1,  incl,.  S'/sN'/i.  S'/i; 

Sec.  2.  lots  1-1,  incl.,  S'/sN'/i,  S'/z; 

Sec.  11.  all; 

Sec,  12,  all: 

Sec,  13,  all; 

Sec,  14.  all: 

Sec,  23.  all: 

Sec.  24.  all; 

Sec.  25.  all: 

Sec.  26.  all: 

Sec.  35.  all; 

Sec  36.  all  (State  owned  minerals). 
T.  6.  S..  R.  1  W..  unsurveyed. 

Sec.  25.  all; 

Sec.  34.  all; 

Sec.  35.  all; 

Sec.  36.  all; 
T.  6.  S.,  R.  2  W.,  unsurveyed. 

Sec.  6.  all; 

Sec.  7.  all; 

Sec.  18,  all; 

Sec.  19.  all; 

Sec.  20,  all; 

Sec.  28.  all; 

Sec.  29,  all; 

Sec.  30,  all: 

Sec.  31.  all: 

Sec.  32,  all: 

Sec.  33.  all: 

Sec.  34.  all; 

Sec.  35,  all: 
T.  6.  S..  R.  3  W.. 

Sec.  1.  lots  1-^.  incl..  SViN'/z.  S'/i; 

Sec.  2.  lots  1-4.  incl..  S'/zNVz,  S'/i  (State 
owned  minerals): 

Sec.  11,  all: 

Sec.  12,  all: 

Sec.  13,  all; 

Sec.  14,  all: 

Sec.  23.  all; 

Sec.  24.  all; 

Sec.  25.  all: 
T.  7.  S..  R.l  W. 

Sec.  1.  lots  1-4,  incl.,  S'AN'/^.  SV2; 

Sec.  2,  lots  1^.  incl..  S'/bN'/j,  S'/i; 

Sec.  3.  lots  l-^,  inch,  S'/bN'/2,  S'/z: 

Sec.  4,  lots  1^.  incl.,  S'-^N'/i.  S'/i: 

Sec.  5.  lots  1^.  incl..  S'/iN'/2,  S'/s; 

Sec.  6.  lots  1-4.  incl..  S'-iNE'/i.  SE'/iNE'A, 
E'/2SW'/i,SE'/4; 

Sec  7,  lots  1-4,  incl.,  E'/zW'^,  E'/i; 

Sec,  7,  all; 

Sec.  9,  all; 

Sec.  10,  all; 

Sec.  11.  all: 

Sec.  12.  W'/2. 
T.  7.  S..  R.  2W., 

Sec.  1.  lots  1-4.  incl..  S'/zN'/z.  S'/a: 

Sec.  2.  lots  1-4.  incl..  S'/zN'/z,  S'/z: 

Sec.  3.  lots  1-1.  incl.,  S'/zNVi,  S'/i: 

Sec.  4,  lots  1-4.  incl.,  S'/zN'/i.  S'/z; 

Sec,  5,  lots  1-4,  incl..  S'/iN'/4.  SMi; 

Sec.  9.  all: 

Sec.  10.  all: 

Sec.  11,  all: 

Sec.  12,  all. 

The  area  described  contains  78.670.73 
acres  in  Maricopa  County.  Arizona.  The 
mineral  estate  in  five  of  the  Federal 


sections  containing  3,201.16  acres  is 
owned  by  the  State  of  Arizona.  The 
federally-owned  mineral  estate  affected 
by  this  application  is  75.469.57  acres 

In  addition  to  the  Federal  lands,  the 
area  includes  approximately  11,500 
acres  of  privately-owned  land  and  5.100 
acres  of  State-owned  fee  and  mineral 
estate. 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  the  lands  while 
the  site  is  under  consideration  by  the 
State  of  Arizona  for  the  Department  of 
Energy's  Superconducting  Super 
Collider  Project.  The  Department  of 
Energy  is  expected  to  make  the  site 
selection  during  the  two-year  protection 
period  afforded  by  this  withdrawal 
application. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Arizona  State  Director  of  the  Bureau  of 
Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Arizona  State 
Director  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  aplication  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  Group  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  cancelled  prior 
to  that  date. 

The  temporary  segregation  of  the 
lands  in  connection  with  the  withdrawal 
application  does  not  affect 
administrative  jurisdiction  over  the 
lands  and  the  segregation  shall  not 
affect  the  authorizing  of  any  use  of  the 
land  by  the  Bureau  of  Land 
Management. 
August  2a  1987. 

Dean  Stepanek, 

Assistanipirector,  Land  and  Renewable 

Resources. 

|FR  Doc.  87-20227  Filed  9-1-87;  8:45  am] 

BILLING  CODE  4310-32-M 


[CO-940-07-4220-11;  C-28324J 

Notice  of  Proposed  Continuation  of 
Land  Withdrawal;  Colorado 

.August  25,  1987, 

AGENCY:  Bureau  of  Land  Management, 

Interior, 

ACTION:  Notice, 

summary:  The  Forest  Service,  U.S. 
Department  of  Agriculture,  proposes 
that  the  order  which  withdrew  lands  for 
an  indefinite  period  of  time  for  the  Stone 
Cellar  Ranger  Station,  be  modified  and 
the  withdrawal  be  continued  for  20 
years  insofar  as  it  affects  10  acres  of 
National  Forest  System  land.  The  land 
will  remain  closed  to  surface  entry  and 
mining,  but  not  to  mineral  leasing. 
DATE:  Comments  should  be  received  on 
or  before  December  1,  1987. 
ADDRESS:  Comments  should  be 
addressed  to  State  Director.  Colorado 
State  Office.  2850  Youngfield  Street. 
Lakewood,  Colorado  80215, 
FOR  FURTHER  INFORMATION  CONTACT: 
Dons  E,  Chelius,  BLM  Colorado  State 
Office,  (303)  236-1768. 

The  Forest  Service,  U.S.  Department 
of  Agriculture,  proposes  the  existing 
withdrawal  made  by  Secretarial  Order 
of  December!],  1908,  for  an  indefinite 
period  of  time,  be  modified  to  expire  in 
20  years  pursuant  to  section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  90  Stat.  2751,  43  U.S.C.  1714. 
insofar  as  it  affects  the  following 
described  lands: 

New  Mexico  Principal  Meridian 

Rio  Grande  National  Forest 
T.  43  N..  R.  3  E.. 

Sec.  6.  NE'/4SE'/iNW'/4. 

The  area  described  aggregates  10  acres  in 
Saguache  County. 

The  purpose  of  this  withdrawal  is  for 
the  adm.inistration  and  protection  of  the 
Stone  Cellar  Ranger  Station.  No  change 
is  proposed  in  the  purpose  or 
segrega'ive  effect  of  the  withdrawal. 
The  land  will  continue  to  be  withdrawn 
from  surface  entry  and  mining,  but  not 
from  mineral  leasing. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  this  proposed  action 
may  present  their  views  in  writing  to 
this  office. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  be  prepared  for  consideration 
by  the  Secretary  of  the  Interior,  the 
President,  and  Congress,  who  will 


determine  v\ 
withdrawal 
continued  a 
Notice  of  th 
published  ir 
existing  wit 
such  deterrr 
James  D.  Oris 
Chi  pi  Brancf 
Operations. 
|FR  Doc  87-: 
BILUNQ  CODE  ' 


Minerals  M, 


agency:  Ml 

Interior. 
ACTION:  No 

Proposed  D 
Coordinatu 
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10  acres  in 


determine  whether  or  not  the 

withdrawal  will  be  modified  and 

continued  and,  if  so.  for  how  long. 

.Notice  of  the  final  determination  will  be 

published  in  the  Federal  Register.  The 

existing  withdrawal  will  continue  until 

such  determination  is  made. 

James  D.  Crisp, 

Chief.  Branch  of  Lands  and  Minerals 

Operations. 

jFR  Doc  87-20146  Filed  9-1-87.  8:45  am) 

BILUNQ  CODE  4310-JB-M 


contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  m  revised 
§  250.34  of  Title  30  of  the  CFR. 

Date:  August  24.  1987. 
).  Rogers  Pearcy, 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 
|FR  Doc.  B"-20147  Filed  9-1-87;  8:45  am) 

BILLING  CODE  4310-MR-M 


Minerals  Management  Service 

Outer  Continental  Shelf;  Receipt  of 
Proposed  Development  Operations 
Coordination  Document  From  Chevron 
U.S.A.,  Inc. 

agency:  Minerals  Management  Service. 

Interior. 

ACTION:  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
Chevron  U.S.A.  Inc.,  Unit  Operdtor  of 
the  South  Timbalier  Block  135  Federal 
Unit  Agreement  No.  14-08-001-6669.  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on  the 
South  Timbalier  Block  135  Federal  unit. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Leeville, 
Louisiana. 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  August  21.  1987. 
ADDRESS:  A  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
Public  Information  Office,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service.  1201  Elmwood 
Park  Boulevard.  Room  114.  New 
Orleans.  Louisiana  (Office  Hours:  8:00 
a.m.  to  4:30  p.m..  Monday  through 
Friday). 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Stephen  T.  Dessauer;  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region;  Production  and 
De\e!opment;  Development  and 
Unitization  Section;  L'nitizalion  Unit; 
Telephone  (504)  736-2660. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
public  pursuant  to  Sec.  25  of  the  OCS 
Lands  Act  Amendments  of  19~8,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 


Outer  Continental  Shelf;  Receipt  of 
Proposed  Development  Operations 
Coordination  Document  From  Taylor 
Energy  Co. 

AGENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
Taylor  Energy  Company  has  submitted  a 
DOCD  describing  the  activities  it 
proposes  to  conduct  on  Lease  OCS-G 
3087.  Block  620.  Matagorda  Island  Area, 
offshore  Texas.  Proposed  plans  for  the 
above  area  provide  for  the  development 
and  production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Port 
O'Connor.  Texas. 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  August  24.  1987. 
ADDRESS:  A  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
Public  Information  Office,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  Room  114,  New 
Orleans,  Louisiana  (Office  Hours;  8  a.m. 
to  4:30  p.m.,  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  \.  Tolbert;  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans, 
Platform  and  Pipeline  Section. 
Exploration/Development  Plans  Unit: 
Telephone  (504)  736-2867. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  Sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Ser\Mce  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 


1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  re\  :sed 
S  250.34  of  Title  30  of  the  CFR. 

Date:  August  25, 1987. 
|.  Rogers  Pearcy, 

Regional  Director.  Gulf  of  Mexico  OCS 

Region. 

(FR  Doc  87-20148  Filed  9-1-87;  6:45  am) 

BILLING  CODE  431(>-MA-M 


National  Park  Service 

San  Antonio  Missions  Advisory 
Commission;  Meeting 

Notice  is  hereb\  g.ven  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  San  Antonio 
Missions  Advisory  Commission  will  be 
held  at  1:00  p.m..  Tuesday.  September 
29.  1987,  at  the  park  headquarters, 
located  at  2202  Roosevelt.  San  Antonio, 
Texas. 

The  San  Antonio  Missions  Advisory 
Commission  was  established  pursuant 
to  Pub.  L  95-629.  Title  II,  November  10, 
1978.  The  purpose  of  the  Commission  is 
to  advise  the  Secretary  of  the  Interior  or 
his  designee  on  matters  relating  to  the 
park  and  with  respect  to  carrying  out  the 
provisions  of  the  statute  establishing  the 
San  Antonio  Missions  National 
Historical  Park. 

Matters  to  be  discussed  include: 

— Minutes  of  previous  meeting 
— Park  Operations  Update 
— Los  Compadres  Update 
— Archdiocesan  Report 
— City  Report 
— County  Report 
— Open  Discussion 
— Acknowledgment  of  outgoing 
members 

The  meeting  will  be  open  to  the 
public,  however,  facilities  and  space  for 
accommodating  members  of  the  public 
will  be  limited  and  persons  will  be 
accommodated  on  a  first-come-first- 
served  basis  Any  member  of  the  public 
may  file  a  written  statement  concerning 
the  matters  to  be  discussed  with  the 
Superintendent.  San  Antonio  Missions 
National  Historical  Park. 

Persons  wishing  further  information 
regarding  this  meeting  or  who  wish  to 
submit  a  written  statement  may  contact 
Jose  A.  Cisneros,  Superintendent,  2202 
Roosevelt  Avenue,  San  Antonio.  Texas 
78210  (512)  229-5701. 

Minutes  of  the  meeting  will  be 
available  for  public  review 
approximately  four  weeks  after  the 
meeting  at  the  office  of  the  San  Antonio 
Mission  National  Historical  Park. 
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Dated:  August  25.  1987. 
|obn  E.  Cook, 

Hfiijonal  Director,  Southwest  Rt^ion. 
|KR  Uot  87-2012fl  Filed  9-1-87;  8:45  am| 

BILLING  CODE  4310-70-M 


INTERNATIONAL  TRADE 
COMMISSION 

Agency  Form  Submitted  for  0MB 
Review 

Agency:  United  States  International 
Trade  Commission. 

Action:  In  acr.orddnce  with  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  Chapter  35,)  the 
Conimission  has  submitted  a  proposal 
for  the  collection  of  information  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review. 

Purpose  of  information  collection:  The 
proposed  information  collection  is  for 
use  by  the  Commission  in  connection 
uith  investigation  .\o.  332-247.  Cost 
Saving  or  Other  Benefits  to  U.S. 
Consumers  Resulting  from  Temporary 
Duty  Suspension  in  the  Trade  and  Tariff 
Act  of  1984.  instituted  under  the 
authority  of  section  332  of  the  Tariff  Act 
of  1930  (19  use.  1332). 

Summary  of  proposal: 

(1)  Number  of  forms  submitted:  one 

(2)  Title  of  form:  Questionnaire  for 
Companies  Importing  and/or  Using 
['roducts  Granted  Duty-Free  Entry 
Under  Pub.  L.  98-573  " 

(3)  Type  of  request:  new 

(4)  Frequency  of  use:  nonrecurring 
[,t)  Description  of  respondents:  Firms 

which  import  and/or  use  products 
granted  duty-free  entry  under  Pub.  L.  98- 
573 

(6)  Estimated  number  of  respondents: 
153 

(7)  Estimated  total  number  of  hours  to 
complete  the  forms:  24 

(8)  information  obtained  from  the  form 
that  qualifies  as  confidential  business 
information  will  be  so  treated  by  the 
Commission  and  not  disclosed  in  a 
manner  that  would  reveal  the  individual 
operations  of  a  firm. 

Aiidillunul  information  or  comment: 
Copies  of  the  proposed  form  and 
supporting  documents  may  be  obtained 
from  Edmund  Cappuccilli  (USITC  tel.  no. 
202-523-04901  or  Cynthia  B.  Koreso 
(I'SITC  tel.  no.  202-523-1230). 
Comments  about  the  proposal  should  be 
directed  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  New 
F.xecutive  Office  Building.  Washington, 
DC  20503,  Attention:  Francine  Picoult, 
Desk  Officer  for  U.S.  International 
Trade  Commission.  Any  comments 
should  be  specific,  indicating  which  part 


of  the  questionnaire  or  study  plan  is 
objectionable,  describing  the  problem  in 
detail,  and  including  specific  suggested 
revisions;  or  language  changes. 

Submission  of  comments:  Comments 
should  be  submitted  to  OMB  within  two 
weeks  of  the  date  this  notice  appears  in 
the  Federal  Register.  If  you  are  unable  to 
submit  them  promptly  you  should  advise 
OMB  within  the  two  week  period  of 
your  intent  to  comment  on  the  proposal. 
Ms.  Picoult's  telephone  number  is  202- 
395-7340.  Copies  of  any  comments 
should  be  provided  to  Charles  Ervin 
(United  iitates  International  Trade 
Commission.  701  E  Street.  NVV., 
Washington.  DC  20436). 

Hearing  impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contracting  our  TDD 
terminal  on  (202)  724-0002. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secrf^tary. 

Issued:  August  25.  1987. 
[FR  Doc.  87-20231  Filed  9-1-87;  8:45  am) 

BILLING  COOE  7020-02-M 


Agency  Form  Submitted  for  OMB 
Review 

A<iency:  United  States  International 
Trade  Commission. 

Action:  In  accordance  with  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  Chapter  35),  the 
Commission  has  submitted  a  proposal 
for  the  collection  of  information  to  the 
Office  of  Management  and  Budget  for 
review. 

Purpose  of  information  collection:  The 
proposed  information  collection  is  for 
use  by  the  Commission  in  connection 
with  investigation  No.  332-248.  The 
Implications  of  Foreign-Trade  Zones 
(FTZ's)  for  U.S.  Industries  and  for 
Competitive  Conditions  between  U.S. 
and  Foreign  Firms  (Supplement  and 
Expansion). 

Summary  of  proposals: 

(1)  Number  of  forms  submitted:  1 

(2)  Title  of  forms;  Questionnaire  for 
U.S.  Producers  Operating  in  Foreign- 
Trade  Zcwies 

(3)  Type  of  Request:  new 

(4)  Frequency  of  use:  non-recurring 

(5)  Description  of  respondents;  U.S. 
producers  with  approval  to  operate  in 
foreign-trade  zones 

(6)  Estimated  number  of  respondents: 
101 

(7)  Estimated  total  number  of  hours  to 
complete  the  forms:  3,030 

(8)  Information  obtained  from  the  form 
that  qualifies  as  confidential  business 
information  will  be  so  treated  by  the 
Commission  and  not  disclosed  in  a 


UM  I 


manner  that  vyould  reveal  the  individual 
operations  of  a  firm. 

Additional  information  or  comment: 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from  Carl  Seastrum  (USITC.  tel.  no.  202- 
724-1733).  Comments  about  the  proposal 
should  be  directed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  .Management  and  Budget,  New 
Executive  Office  Building.  Washington, 
DC  20503,  Attention:  Francine  Picoult, 
Desk  Officer  for  U.S.  International 
Trade  Commission.  Any  comments 
should  be  specific,  indicating  which  p.irt 
of  the  questionnaire  or  study  plan  is 
objectionable,  describing  the  problem  in 
detail,  and  including  specific  suggested 
revisions  or  language  changes. 

Submission  of  comments:  Comments 
should  be  submitted  to  OMB  within  two 
weeks  of  the  date  this  notice  appears  in 
the  Federal  Register.  If  you  are  unable  to 
submit  them  promptly  you  should  advise 
OMB  within  the  two  week  period  of 
your  intent  to  comment  on  the  proposal, 
Ms.  Picoulfs  telephone  number  is  202- 
395-7340.  Copies  of  any  comments 
should  be  provided  to  Charles  Ervin. 
United  Slates  International  Trade 
Commission,  701  E  Street.  NW., 
Washington,  DC  20436. 

Hearing  impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  our  TDD 
terminal  on  (202)  724-0002. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 

Issued:  August  26,  1987. 
|FR  Dor.  87-20332  Filed  9-1-87;  8:45  ani| 

BILLING  CODE  702e-02-M 


(Investigations  Nos.  701-TA-287 
(Preiiminary)  and  731-TA-37e  (Preliminary)! 

Certain  Electrical  Conductor  Aluminum 
Redraw  Rod  From  Venezuela  ' 

Determinations 

On  the  basis  of  the  record  -  developed 
in  investigation  No.  701-TA-287 
(Preliminary),  the  Commission 
unanimously  determines.''  pursuant  to 


'  For  purposes  of  ihese  inveslijjatpons  Ihf  Ipim 
"eleclricrtl  conductor  Hlummum  redraw  rod"  refers 
to  wrought  rods  of  aluminum  which  are  eleclrically 
conductive  and  ciintain  not  less  than  99  percent  of 
aluminum  by  weijhl, 

-  The  record  is  defined  in  §  207  2(i)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
C.VH  207.211)).         i 

'  Chairman  I.iekeler  not  participating. 
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'reliminary)) 


section  703(al  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1671b(a)),  that  there  is  a 
reasonable  indication  that  an  industry  in 
the  United  Stales  is  materially  injured  or 
threatened  with  material  injury  by 
reason  of  imports  from  Venezuela  of 
electrical  conductor  aluminum  redraw 
rod.  provided  for  in  item  618.15  of  the 
Tariff  Schedules  of  the  United  States, 
that  are  alleged  to  be  subsidized  by  the 
Government  of  Venezuela, 

On  the  basis  of  the  record  ^  developed 
in  investigation  No.  731-TA-378 
(Preliminary),  the  Commission 
unanimously  determines,'  pursuant  to 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a)),  that  there  is  a 
reasonable  indication  that  an  industry  in 
the  United  States  is  materially  injured  or 
threatened  with  material  injury  by 
reason  of  imports  from  Venezuela  of 
electrical  conductor  aluminum  redraw 
rod,  provided  for  in  item  618.15  of  the 
Tariff  Schedules  of  the  United  States, 
that  are  alleged  to  be  sold  in  the  United 
States  at  less  than  fair  value  (LTFV). 

Background 

On  July  14,  1987,  petitions  were  filed 
with  the  Commission  and  the 
Department  of  Commerce  by  Southwire 
Company,  Carrollton.  Georgia,  alleging 
that  an  industry  in  the  United  States  is 
materially  injured  or  threatened  with 
material  injury  by  reason  of  subsidized 
imports  of  electrical  conductor 
aluminum  redraw  rod  from  Venezuela 
and  by  reason  of  LTFV  imports  of 
electrical  conductor  aluminum  redraw 
rod  from  Venezuela.  Accordingly, 
effective  July  14, 1987,  the  Commission 
instituted  preliminary  countervailing 
duty  and  antidumping  investigations  to 
determine  whether  there  is  a  reasonable 
indication  that  an  industry  in  the  United 
States  is  materially  injured,  or  is 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  of  such  merchandise 
into  the  United  States. 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  July  22,  1987  (52  FR 
27593).  The  conference  was  held  in 
Washington.  DC.  on  August  6,  1987.  and 
all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on  August 
28.  1987.  The  viei^s  of  the  Commission 


are  contained  in  USITC  Publication  2008 
(August  1987),  entitled  "Certain 
Electrical  Conductor  Aluminum  Redraw 
Rod  from  Venezuela;  "Determination  of 
the  Commission  in  Investigation  .No. 
701-TA-287  (Preliminarv)  Under  the 
Tariff  Act  of  1930,  Together  With  the 
Information  Obtained  in  the 
Investigation,"  and  "Determination  of 
the  Commission  in  Investigation  No. 
731-TA-378  (Preliminary)  Under  the 
Tariff  Act  of  1930.  Together  With  the 
Information  Obtained  in  the 
Investigation." 

By  order  of  the  the  Commission. 
Issued:  .'\ugijst  28.  1987. 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  87-20234  Filed  9-1-87:  8:45  am] 

BILLING  CODE  7020-02-M 


[Investigation  No.  337-TA-260] 

Certain  Feathered  Fur  Coats  and  Pelts, 
and  Process  for  the  Manufacture 
Thereof;  Notice  of  Commission 
Decision  Not  to  Review  Initial 
Determination  Terminating  One 
Respondent 

agency:  U.S.  International  Trade 

Comm.ission. 

action:  Nonreview  of  initial 

determination  terminating  the  above- 

captioned  investigation  as  to  one 

respondent. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (ID) 
granting  a  joint  motion  to  terminate  the 
investigation  as  to  respondent  Hong 
Kong  Tientsin  Fur  Co.  Ltd.  (Tientsin)  on 
the  basis  of  a  settlement  agreement. 

FOR  FURTHER  INFORMATION  CONTACT: 

Randi  S.  Field,  Esq.,  Office  of  the 
General  Counsel.  U.S.  International 
Trade  Commission,  telephone  202-563- 

0261. 

SUPPLEMENTAL  INFORMATION:  On 

November  10,  1986,  David  Leinoff  and 
David  Leinoff,  Inc.  (Leinoff).  filed  a 
section  337  complaint  with  the 
Commission  alleging  unfair  methods  of 
competition  and  unfair  acts  in  the 
importation  and  sale  of  certain 
feathered  fur  coats  and  pelts.  On  the 
basis  of  that  complaint,  the  Commission 
instituted  the  above-captioned 
investigation.  The  notice  of  investigation 
referred  to  the  following  unfair  acts:  (1) 
alleged  infringement  of  claim  1  of  U.S. 
Letters  Patent  3.760.424  (the  '424  patent), 
owed  by  Leinoff  and  (2)  alleged 
manufacture  abroad  by  a  process  which, 
if  practiced  in  the  United  States,  would 


infringe  claim  5  of  the  '424  patent,  the 
effect  or  tendency  of  which  is  to  destroy 
or  substantially  injure  an  industry, 
efficently  and  economically  operated,  in 
the  United  States,  51  FR  46944 
(December  29.  1986).  The  Commission's 
notice  of  investigation  listed  nine 
respondents  that  were  alleged  to  be  in 
violation  of  section  337. 

On  June  22. 1987.  complainants  and 
respondent  Tientsin  filed  a  joint  motion 
(Motion  No.  260-18)  to  terminate  the 
investigation  as  to  Tientsin  on  the  basis 
of  a  settlement  agreement. 

On  July  30, 1987,  the  presiding 
administrative  law  judge  (ALJ)  issued  an 
ID  (Order  No.  24)  granting  joint  Motion 
No.  260-18  and  terminating  the 
investigation  as  to  Tientsin  on  the  basis 
of  the  settlement  agreement. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  fl9  U.S.C.  1337)  and  Commission 
rules  210.53-55  (19  CFR  210.53-.55). 

Copies  of  the  ID  and  all  other 
nonconfidental  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  701  E 
Street  NW.,  Washington,  DC  20436, 
telephone  202-523-1626.  Hearing- 
impaired  persons  are  advised  that 
information  on  the  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

Issued:  August  28. 1987. 
By  order  of  the  Commission. 
Kenneth  R.  Mason, 

Secretary. 

[FR  Doc  87-20233  Filed  9-1-87;  8:45  am] 

BILLING  C0D£  702£M)2-M 


INTERSTATE  COMMERCE 
COMMISSION 

(No.  MC-C-30029] 

Motor  Carriers;  Petition  for 
Declaratory  Order;  Andrews  Van 
Lines,  inc.,  et  aL 

August  26.  1987. 

A  decision  in  this  proceeding,  served 
July  20. 1987,  as  corrected  by  notice 
served  August  10,  1987,  specified  a  date 
of  August  10,  1987,  for  persons  intending 
to  participate  to  so  inform  the  Secretary. 
It  also  stated  that  comments  would  be 
due  30  days  after  issuance  of  a  service 
list  of  all  interested  persons.  A  notice 
published  on  July  21. 1987.  in  the  Federal 
Register  (52  FR  27471)  and  the  ICC 
/?(^,k.',5,'p.'- erroneously  stated  that 
comments  are  due  on  or  before 


September  4,  1987.  The  purpose  of  this 
notice  is  to  clarify  this  inconsistency 
and  advise  that  comments  will  not  be 
due  until  30  days  after  issuance  of  a 
service  list  of  all  persons  intending  to 
participate.  Those  intending  to 
participate  may  still  so  inform  the 
Secretary  until  September  4. 1987. 
Noreta  R.  McGee, 
Secretary. 
ire  Dot  8--2n2n7  Filed  9-1-87:  8:45  amj 

BILLING  CODE  703S-01-M 

(No.  MC-F-185731 

Motor  Carriers;  Continuance  in  Control 
Exemption  for  Elder  Moving  &  Storage 
Co.;  Mayflower  Group,  Inc. 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  proposed  exemption. 

summary:  Mayflower  Group.  Inc. 
(Group),  a  noncarner,  has  filed  a 
petition  under  49  U.S.C.  11343(e)  seeking 
an  exemption  from  the  requirement  of 
prior  regulatory  approval  for  its 
continuance  in  control  of  Elder  Moving 
&  Storage  Co.  (Elder),  which  hds  an 
initial  application  for  authority  to 
transport  household  goods  pending  in 
No.  MC-202722. 

Group  currently  controls,  with 
Commission  approval.  .Mayflower 
Transit.  Inc.  d/b/a  Aero  Mayflower 
Transit  Company.  Inc.  (Transit)  (No. 
MC-2934).  a  motor  carrier  of  property, 
and  Mayflower  Contract  Services,  Inc. 
(Contract  Services),  a  noncarrier  that 
owns  R.  VV.  Harmon  &  Sons.  Inc. 
(Harmon)  (No.  MC-20071],  a  motor 
carrier  of  passengers,  which,  in  turn, 
owns  Dorsey  Bus.  Inc.  (Dorsey)  (No. 
MC-189841).  also  a  motor  carrier  of 
passengers. 

Elder  is  affiliated  with  the  following 
regulated  subsidiaries  of  Transit:  AMTC 
Brokers,  Inc.  (No.  MC-169831),  a 
property  broker;  and  Crest-Mavflower 
International.  Inc.  lFF-361).  Mayflower 
Forwarders.  Inc.  (FF-672).  and 
Mayflower  International  Forwarding. 
Inc.  (FF"-834),  household  goods  freight 
forwarders  whose  stock  is  currently 
held  in  a  voting  trust  approved  by  the 
Commission. 

Group  submits  that  regulation  of  this 
transaction  is  not  necessary  to  carry  out 
the  transportation  policy  of  49  U.S.C. 
10101.  Eider  is  seeking  authority 
primarily  to  handle  military  traffic  and 
to  supplement  the  authority  of  Transit 
and  its  affiliated  companies.  Elder's 
proposed  service  can  be  used  by 
Transit's  existing  network  of  origin 
agents  at  military  bases,  who  are  limited 
to  representing  not  more  than  three 


carriers  and  forwarders.  In  addition. 
Elder  would  be  able  to  provide 
additional  equipment  within  an 
established  military  household  goods 
transportation  system,  thus  promoting 
safe,  adequate,  economical,  and  efficient 
transportation  services.  Group  also 
states  that  regulation  is  not  necessary  to 
protect  shippers  from  abuse  of  market 
power  because  a  large  number  of 
carriers  ©re  competing  for  the  same 
traffic. 

DATES:  Comments  must  be  received 

nrtnhpr2.  1987. 

AtJDRESSES:  Send  comments  (an  original 
and  10  copies),  referring  to  No.  MC-F- 
18573,  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch.  Interstate  Commerce 
Commission.  Washington,  DC  20423 

and 

(2)  Petitioner's  representative:  James  P. 
Reichert,  P.O.  Box  107,  Indianapolis. 
IN  46206-0107 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  J.  Barry,  (202)  275-7540 

or 
Warren  Wood,  (202)  275-7977 
(TDD  for  hearing  impaired:  (202)  275- 
1721). 

SUPPLEMENTARY  INFORMATION: 

Petitioners  seek  an  exemption  under  49 
U.S.C.  11343(e)  and  the  Commission's 
regulations  in  Procedures— Handling 
Exemptions  Filed  by  Motor  Carriers.  367 
I.C.C.  113  (1982). 

A  copy  of  the  petition  may  be 
obtained  from  petitioners' 
representative,  or  it  may  be  inspected  at 
the  Washington,  DC  office  of  the 
Interstate  Commerce  Commission  during 
normal  business  hours. 

Decided  August  25, 1987. 

By  the  Commission,  Chairman  Gradison. 
Vice  Chairman  L,amboley.  Commissioners 
Sterrett.  Andre,  and  Simmons.  Chairman 
Gradison  did  not  participate  in  the 
disposition  of  this  proceeding. 
Norela  R.  McGee, 
Secretary. 
|FR  Doc.  87-20208  Filed  9-1-87:  8:45  am] 

BILLING  COOE  7035-01-M 


[No.  MC-C-300521 

Petition  for  Declaratory  Order  on 
Transportation  of  Appliances  Within 
Colorado:  RAC  Transport  Co.,  Inc. 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  filing  of  petition  for 
declaratcry  order. 

SUMMARY:  RAC  Transport  Company. 
Inc.  [RAGJ,  a  motor  carrier,  seeks 


UM  I 


institution  of  a  declaratory  order 
proceeding  to  determine  whether  the 
Iransporation  of  home  convenience 
products  (mostly  appliances  such  as 
washers,  dryers,  refrigerators,  and 
stoves)  from  Sears'  warehouse  in 
Denver,  CO.  to  other  Colorado  points  is 
interstate  or  intrastate  in  nature.  Sears, 
Roebuck  &  Company  (Sears)  receives 
shipments  of  these  products  at  its 
Denver  distribution  facility  from 
manufacturers  located  at  various  points 
outside  Colorado,  Sears  reships  the 
products  to  customers  at  other  points  in 
Colorado  as  it  receives  orders,  on 
average  within  2  months.  RAC 
transports  the  shipments  from  Denver 
under  interstate  operating  authority. 

DATES:  Persons  interested  in 
particpating  in  this  proceeding  should  so 
advise  the  Commission  in  writing  by 
September  16,  1987.  A  list  of  interested 
parties  will  then  be  compiled  and 
served.  RAC  will  have  10  days  from  the 
service  date  of  that  list  to  serve  each 
party  on  the  list  and  the  Commission 
with  a  copy  of  its  petition  and  any 
additional  comments.  Other  parties  will 
then  have  35  days  from  the  service  date 
of  the  service  list  to  submit  their 
comments  to  the  Commission  and  to 
petitioner's  representative.  Petitioner 
will  have  50  days  from  the  service  date 
of  the  service  list  to  reply. 

ADDRESS:  Send  an  original  and,  if 
possible,  10  copies  of  comments 
referring  to  .\o.  .MC-C-30052  to: 

Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission.  Washington.  DC  20423. 

Send  one  copy  of  comments  to 
petitioner's  representative: 

Catherine  W.  Hansen.  Baker  & 
Hosteller.  Suite  1100.  303  E.  17th  Ave.. 
Denver,  CO  80203. 

FOR  FURTHER  INFORMATIOf!  CONTACT: 

Paul  Schach  (202)  27S-7885  or  Andrew  L. 
Lyon  (202)  275-7691.  TDD  for  hearing 
impaired  (202)  275-1721. 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  Copies  of 
the  decision  are  available  from  T.S. 
InfoSystems,  Room  2229,  Interstate 
Commerce  Commission  Building. 
Washington,  DC  20423.  or  by  calling 
(202)  289--4357.  (assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202  275-1721  or  by  pickup 
from  TSI  in  Room  2229  at  Commission 
headquarters). 

Decided:  August  24.  1987. 


Federal  Register  /  Vol.  52,  No.  170  /  Wednesday,  September  2.  1987  /  Notices 


33303 


imission 


B\  the  Commission.  Chairman  Gradison, 
Vice  Chairman  Lamboley.  Commissions 
Slerrett.  Andre,  and  Simmons. 
Noreta  R.  McGee 
Secretary. 
[FR  Doc.  87-20302  Filed  9-1-87;  8:45  am] 

BILLING  CODE  703S-O1-I«l 


[Finance  Docket  No.  31097] 

The  Great  Western  Railway  Co.; 
Trackage  Rights  Exemption 

Union  Pacific  Railroad  Company 
fUPRR)  has  agreed  to  grant  overhead 
trackage  rights  to  The  Great  Western 
Railway  Company  (GWR).  GWR  will 
have  the  right  to  use  rail  lines  (1)  on 
UPRR's  Ft.  Collins  branch,  between 
milepost  0.04  near  Milliken.  CO.  and 
milepost  9,10  in  Kelim.  CO,  and  (2)  on 
UPRR's  Dent  branch,  between  milepost 
42.80  in  Dent,  CO,  and  milepost  50.6  in 
La  Salle,  CO.  The  trackage  rights  are 
effective  August  21,  1987. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  stay  the 
transaction. 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  will  be  protected 
pursuant  to  Xorfolk  and  Western  Rv- 
Co.  — Trackage  Rights— B\'.  354  l.C'C. 
605  (1978),  as  modified  in  Mendocino 
Coast  Rv.,  Inc. — Lease  and  Operate,  360 

i.c.c.  (I'gso). 

Dated:  August  24.  1987. 

By  the  Commission,  Joseph  H.  Dettmar, 
Acting  Director.  Office  of  Proceedings. 
Noreta  R.  McGee, 
Secretary. 
[FR  Doc.  87-20209  Filed  9-1-87;  8:45  am) 

BILLING  CODE  703S-01-M 


[Finance  Docket  No.  31096] 

Railroad  Operation  and  Acquisition 
Exemption;  Terre  Haute,  Brazil  & 
Eastern  Railroad;  Certain  Lines  of 
Consolidated  Rail  Corp. 

The  Terre  Haute.  Brazil  &  Eastern 
Railroad  (THB&E)  has  filed  a  notice  of 
exemption  to  acquire  and  operate 
certain  properties  of  Consolidated  Rail 
Corporation  (Conrail).  The  property 
includes  28  route  miles  of  rail  line  in 
Terre  Haute.  IN.  which  was  Conrail's 
former  Limedale  Secondary  trackage 
located  between  milepost  30.3  (EOT) 
and  milepost  68.7,  the  East  Yard 
between  the  western  end  of  the 
Limedale  Secondary,  milepost  68.7  to  a 
point  approximately  500  feet  west  of 
Twenty  Fifth  Street,  milepost  71,5.  and 


its  East  Yard  running  track  from 
milepost  71.5  to  milepost  73.0  (EOT). 

Any  comments  must  be  filed  with  the 
Commission  and  served  on  John  C. 
Carvey.  Carvey  &  Powers,  Suite  500, 
Inland  Building.  156  East  Market  Street. 
Indianapolis,  I.\  46204. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

Decided:  August  26,  1987. 

By  the  Commission,  Joseph  H.  Dettmar, 
Acting  Director.  Office  of  Proceedings. 
Noreta  R.  McCe«, 
Secretary. 
|FR  Doc.  87-20200  Filed  9-1-67;  8:45  am) 

BILLING  CODE  7035-01-1* 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree; 
Hillsborough  County,  PL 

In  accordance  with  the  policy  of  the 

Department  of  Justice.  28  CFR  50.7, 
notice  is  hereby  given  that  on  August  19, 
1987  a  proposed  Consent  Decree  in 
United  States  v.  Hillsborough  County, 
Florida  and  the  State  of  Florida,  was 
lodged  with  the  United  States  District 
Court  for  the  Middle  District  of  Florida. 
That  action  was  brought  pursuant  to  the 
Clean  Water  Act  for  violations  of  the 
discharge  limitations  included  in  the 
Federal  permit  issued  to  Hillsborough 
County  for  its  River  Oaks  Advanced 
Wastewater  Treatment  Plant. 

The  settlement  agreement  requires 
Hillsborough  County  to  complete 
construction  of  new  treatment  facilities 
at  the  River  Oaks  Plant  and  to  renovate 
existing  portions  of  the  River  Oaks  Plant 
in  order  to  handle  the  increased  flow  to 
the  plant  and  comply  with  the  terms  of 
its  permit  issued  under  the  Clean  Water 
Act.  Hillsborough  County  is  required  to 
complete  construction  outlined  in  the 
Consent  Decree  and  be  in  full 
compliance  with  its  permit  by  May  31, 
1988.  Until  that  time,  Hillsborough 
County  must  meet  strict  standards 
regulating  its  discharge  or  pay  civil 
penalties  for  such  violations.  In 
addition,  Hillsborough  County  will  pay  a 
S180.000  civil  penalty  to  the  United 
States. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  30  days 
from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Acting  Assistant  Attorney  General  of 
the  Land  and  Natural  Resources 


Division.  Department  of  Justice, 
Washington,  D.C.  20530.  All  comments 
should  refer  to  United  States  v. 
Hillsborough  County,  Florida,  D.J.  Ref. 
90-5-1-1-2742. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Robert  Timberlake 
Building,  500  Zack  Street,  Tampa, 
Florida  33602  and  at  the  Region  IV 
Office  of  the  U.S.  Environmental 
Protection  Agency,  345  Courtiand  Street 
N.E.,  Atlanta,  Georgia  30365.  Copies  of 
the  proposed  consent  decree  may  also 
be  examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division,  United  States 
Department  of  Justice,  Room  1515,  Ninth 
Street  and  Pennsylvania  Avenue  NW, 
Washington,  DC  20530. 

A  copy  of  the  proposed  consent 
decree  may  be  obtained  by  mail  from 
the  Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  Any  request 
for  a  copy  of  the  consent  decree  should 
be  accompanied  by  a  check  in  the 
amount  of  $1.90  for  copying  costs  (SO.IO 
per  page)  payable  to  "United  States 
Treasurer." 
Roger  J.  Marzulla, 

Acting  Assistant  Attorney  General.  Land  and 
Natural  Resources  Division. 
JFR  Dqc.  87-20150  Filed  9-1-87;  8:45  amj 

BILLING  CODE  *4i(M)i-« 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  {87-€9)] 

NASA  Advisory  Council,  Space  and 
Earth  Science  Advisory  Committee; 
Meeting 

agency:  .National  Aeronautics  and 
Space  Administration. 
ACTtON:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  .Advisory  Committee  Act,  Pub. 
L.  92-463.  as  amended,  the  National 
.Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council  (NAC),  Space 
and  Earth  Science  Advisory  Committee 
(SESAC),  Informal  Executive  Advisory 
Subcommittee. 

Date  and  time:  October  1, 1987,  1 
p.m. — 5  p.m.  and  October  2, 1987.  8 
a.m. — 5  p.m. 

ADDRESS;  Capitol  Gallery,  Room  770. 
6()0  .Mnryland  .Avenue,  SW., 
Washington.  DC  20024. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Jeffrey  D  Rosendhal,  Code  E. 
National  Aeronautics  and  Space 
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Administration,  Washington,  DC  20546 

(202/453-1656). 

SUPPLEMENTARY  INFORMATION:  The 

Space  and  Earth  Science  Advisory 
Committee's  Executive  Subcommittee 
will  meet  to  plan  in  detail  the  agenda  of 
the  full  committee  scheduled  for 
November  18-20, 1987  and  to  discuss 
possible  committee  activities  to  be 
undertaken  during  the  coming  year.  The 
Subcommittee  is  chaired  by  Dr.  Louis 
Lanzerotti  and  is  composed  of  5 
members.  The  meeting  will  be  open  to 
the  public  up  to  the  seating  capacity  of 
the  room  (approximately  10  persons 
including  committee  members  and  other 
participants). 

Type  of  meeting:  Open. 

Agenda: 
October  1, 1987 
1  p.m. — Discussion  of  future  Committee 

activities. 
5  p.m. — Adjourn. 
October  2, 1987 
8  a.m. — Continuation  of  Committee 

discussion  on  future  activities. 
5  p.m. — Adjourn. 
Richard  L  Daniels, 

Advisory  Committee  Management  Officer, 
Mational  Aeivnautics  and  Space 
Admmistration. 

August  27.  1987. 

IFR  Doc.  87-20094  Filed  9-1-87;  8:45  ami 

BILUNG  CODE  7S10-01-W 


(NoUce  (87-68)] 

NASA  Advisory  Council,  Space 
Systems  and  Techinology  Advisory 
Committee;  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
action:  Notice  of  meeting. 


summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L  92^63,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council  (NAC),  Space 
Systems  and  Technology  Advisory 
Committee  (SSTAC),  Ad  Hoc  Team  on 
Lunar  and  Planetary  Mission  Propulsion. 

Date  and  time:  September  23. 1987, 
8:15  a.m.  to  5  p.m. 

address:  Room  647.  Federal  Office 
Building  lOB.  National  Aeronautics  and 
Space  Administration  Headquarters, 
Washington,  DC  20546. 

FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  Wasel,  Office  of  Aeronautics 
and  Spi^ce  Technology.  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546.  202/453-2855. 
SUPPLEMENTARY  INFORMATION:  The 
NAC  Space  Systems  and  Technology 


Advisory  Committee  (SSTAC)  was 
established  to  provide  overall  guidance 
and  direction  to  the  Office  of 
Aeronautics  and  Space  Technology 
(OAST).  Special  Ad  Hoc  Teams  were 
formed  to  address  specific  topics.  The 
ad  hoc  team  on  Lunar  and  Planetary 
Mission  Propulsion,  chaired  by  Mr. 
Robert  C.  ]ahn,  is  comprised  of  nine 
members.  The  meeting  will  be  open  fo 
the  public  up  to  the  seating  capacity  of 
the  room  {approximately  20  persons 
including  the  team  members  and  other 
participants). 

Type  of  meeting:  Open. 

Agenda: 
September  23, 1987 
8:15  a.m. — Introduction. 
8:30  a.m. — Review  of  NASA  propulsion 

program  for  lunar  and  planetary 

missions. 
11  a.m. — Discussion  of  propulsion 

program. 
5  p.m. — Adjourn. 
Richard  L  Daniels, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 
August  27,  1987. 

(FR  Doc.  87-20108  Filed  9-1-87;  8:45  am] 
BILUNQ  COoe  7510-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

I  Docket  Nos.  50-498  and  50-499] 

Receipt  of  Petition  for  Director's 
Decision,  Houston  Lighting  &  Power 
Co.,  et  ai. 

in  the  matter  of  Houston  Lighting  &  Power 
Co.:  City  Public  Service  Board  of  San 
Antonio,  and  Central  Power  and  Ljght  Co., 
City  of  Austin,  TX,  South  Texas  Project.  Units 
1  and  2. 

Notice  is  hereby  given  that  by 
Memorandum  and  Order  dated  July  24, 
1987,  the  Commission  has  referred  a 
motion  filed  by  Lanny  Sinkin  on  behalf 
of  Citizens  Concerned  About  Nuclear 
Power,  Inc..  on  May  29, 1987,  with  regard 
to  the  South  Texas  Nuclear  Plant  (STNP) 
to  the  NRC  staff  for  consideration  under 
10  CFR  2.206.  In  the  motion,  entitled 
"Intervenor  Citizens  Concerned  About 
Nuclear  Power,  Inc.  Motion  to  Reopen 
the  Record,"  the  Petitioner  requested 
that  the  record  in  the  STNP  licensing 
hearing  be  reopened  and  that  fuel 
loading  then  scheduled  for  June  1987  be 
suspended  pending  resolution  of  the 
matters  in  the  motion.  The  Petitioner 
requested  that  the  Licensing  Board 
decisions  with  regard  to  STNP  should  be 
altered,  asserting  as  a  basis  for  this 
request  that,  based  on  the  April  9, 1987, 
testimony  of  NRC  witnesses  before  the 
Senate  Committee  on  Governmental 


Affairs,  there  is  evidence  of  intimidation 
and  harassment  of  NRC  personnel  in 
Region  IV  which  sheds  doubt  on  the 
credibility,  accuracy  and  objectivity  of 
the  testimony  presented  by  NRC 
personnel  in  the  operating  license 
proceeding  on  which  the  Licensing 
Board  relied  in  reaching  its  decision. 
The  Commission  denied  the  request  for 
the  stay  of  fuel  loading  and  referred  the 
remainder  of  the  motion  to  the  NRC  staff 
for  consideration  under  10  CFR  2.206. 
This  matter  is  being  treated  pursuant  to 
10  CFR  2.206  of  the  Commissions 
regulations.  As  provided  by  §  2.206, 
appropriate  action  will  be  taken  on  this 
request  within  a  reasonable  time. 

Copies  of  the  Petition  are  available  for 
inspection  in  the  Commission's  Public 
Document  Room,  1717  H  Street.  NW., 
Washington,  DC,  and  in  the  local  public 
document  rooms  for  the  facility  located 
at  Wharton  County  Junior  College.  J.M. 
Hodges  Learning  Center.  911  Doling 
Highway,  Wharton,  Texas  77418  and  in 
the  Austin  Public  Library,  810 
Guadalupe  Street.  Austin,  Texas  78701. 

Dated  at  Bethesda,  Maryland,  this  27th  day 
of  August  1987. 

For  the  Nuclear  Regulatory  Commission. 

James  H.  Sniezek, 

Deputy  Director.  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc,  87-20220  Filed  9-1-87;  8:45  am] 

BILLING  CODE  7590-01-M 


Availability  of  Publications  Concerning 
ttie  Facts  and  Implications  of  ttie 
Accident  at  the  Chernobyl  Nuclear 
Power  Station 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  issuing  for  public 
comment  an  NRC  staff  report  entitled 
"Implications  of  the  Accident  at 
Chernobyl  for  Safety  Regulation  of 
Commercial  Nuclear  Power  Plants  in  the 
United  States,"  NUREG-1251 

The  NRC  is  also  making  available  for 
information  another  publication 
concerning  the  April  26, 1986.  accident 
at  the  Chernobyl  Nuclear  Power  Station 
in  the  Soviet  Union.  This  report,  entitled 
"Report  on  the  Accident  at  the 
Chernobyl  Nuclear  Power  Station," 
NUREG-1250.  provides  information 
concerning  the  facts  of  the  accident. 
NUREG-1250  was  prepared 
collaboratively  by  the  NRC,  other 
United  States  government  agencies,  and 
other  groups. 

ADDRESS:  Comments  on  NUREG-1251 

should  be  sent  to  the  Rules  and 


UM  I 
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Procedures  Branch,  Division  of  Rul;s 
and  Records,  Office  of  Administration, 
Room  4000  MNBB.  Washington,  DC 
20555.  Copies  of  NUREG-1250  and 
NUREG-1251  may  be  purchased  by 
calhng  the  U.S.  Government  Pnnting 
Office  on  (202)  275-2060  or  (202)  275- 
2171  or  by  writing  to  the  Superintendent 
of  Documents,  U.S.  Government  Printing 
Office,  P.O.  Box  37082.  Washington,  DC 
20013-7082. 

Both  publications  will  be  available  for 
review  or  copying  for  a  fee  in  the  NRC 
Public  Document  Room,  located  at  1717 
H  Street,  NW.,  Washington,  DC.  In 
addition,  single  copies  of  NUREG-1251 
may  be  obtained  free  of  charge  upon 
written  request  to  the  Distribution 
Section.  Document  Control  Branch, 
Room  P-130A,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
dates:  Comments  on  NUREG-1251 
should  be  submitted  by  November  2, 
1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  Sege,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555.  Telephone  (301)  492-9640. 
SUPPLEMENTARY  INFORMATION: 
NUREG-1250.  "Report  on  the  Accident 
at  the  Chernobyl  Nuclear  Power 
Station"  reports  the  results  of 
coordinated,  cooperative  fact-finding 
effort  of  venous  U.S.  Government 
Agencies  and  some  other  groups.  The 
NRC  served  as  general  coordinator  of 
the  report.  Other  participating 
government  agencies  were  the  U.S. 
Department  of  Energy,  the  U.S. 
Environmental  Protection  Agency,  and 
the  Federal  Emergency  Management 
Agency.  Other  participating  groups  were 
the  Electric  Power  Research  Institute 
and  the  Institute  of  Nuclear  Power 
Operations.  The  report  has  eight 
chapters:  Overview,  Plant  Design,  Safety 
Analysis,  Accident  Scenario,  Role  of 
Operating  Personnel.  Radionuclide 
Release  and  Atmospheric  Dispersion 
and  Transport.  Emergency  Preparedness 
and  Response,  and  Health  and 
Evironmental  Consequences.  NUREG- 
1250  is  being  made  available  for 
information. 

NUREG-1251.  "Implications  of  the 
Accident  at  Chernobyl  for  Safety 
Regulation  of  Commercial,  Nuclear 
Power  Plants  in  the  United  States." 
prepared  by  the  NRC  staff,  is  being 
issued  for  comment.  The  facts  of  the 
Chernobyl  accident  relied  on  for  this 
assessment  have  been  drawn  from 
NUREG-1250  and  its  sources.  NUREG- 
1251  presents  a  general  assessment  of 
the  implications,  supported  by  detailed 
assessments  with  respect  to  a  number  of 
particular  issues.  The  particular  U.S. 


reactor  safety  regulatory  issues  selected 
for  evaluation  were  those  that  are 
associated  with  significant  factors 
which  led  to  or  exacerbated  the 
consequences  of  the  Chernobyl 
accident.  The  issues  covered  are  in  the 
areas  of  administrative  controls  and 
operational  practices,  design, 
containment,  emergency  planning,  and 
severe  accident  phenomena. 

The  Summary  of  NrREG-1251  is  an 
overall  assessment.  The  detailed 
assessment  for  each  of  the  issues  stales 
the  issue  with  particular  reference  to  its 
Chernobyl  context,  describes  current 
U.S.  regulatory  practices  with  respect  to 
the  issue  and  relevant  ongoing  work, 
assesses  the  implications,  and  draws 
conclusions  and  makes 
recommendations  with  respect  to  the 
issue. 

Most  of  the  report,  NUREG-1251. 
focuses  on  light-water  reactor  power 
plants.  A  final  chapter  addresses 
graphite  reactors.  The  scope  of  the 
report  is  limited  to  reactors  subject  to 
NRC  regulation;  Department  of  Energy 
reactors  are  not  covered. 

Dated  at  Washinslon.  DC.  this  28th  day  of 
August,  1987. 

For  the  Nuclear  Reguiato.'-y  Commission. 
Samuel  |.  Chilk 
Secretary  of  the  Commission. 
|FR  Doc.  87-20222  Filed  9-1-87;  8;45  amj 
BILUNG  COOC  75»(H)1-M 

I  Docket  No*.  50-277  and  50-278] 

Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination; 
Philadelphia  Electric  Co.,  et  sL 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  .Nos.  DPR- 
44  and  DPR-56  issued  to  Philadelphia 
Electric  Company.  Public  Service 
Electric  and  Gas  Company.  Delmarva 
Power  and  Light  Company,  and  Atlantic 
City  Electric  Company  (the  licensee)  for 
operation  of  the  Peach  Bottom  Atomic 
Power  Station,  Unit  Nos.  2  and  3  located 
in  York  County,  Pennsylvania. 

The  amendment  would  provide 
interim  relief  from  the  requirement  in 
the  Technical  Specification  plant  staff 
organization  chart  that  either  the  plant 
manager  or  the  superintendent  of 
operations  shall  hold  a  senior  reactor 
operator's  license.  These  revisions  to  the 
Technical  Specifications  would  be  made 
in  response  to  the  licensee's  application 
for  amendment  dated  August  10,  1987. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 


will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act),  and  the  Commissicn's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission  s 
regulations  in  10  CFR  50.92.  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  Peach  Bottom  Atomic  Power 
Station,  Units  2  and  3  (PB.^PS)  has  been 
shutdown  by  .NRC  Order  issued  on 
March  31,  1987  because  of  the  problem 
of  inattentiveness  to  duties  by  the  plant 
operation  staff.  The  issuance  of  the 
Order  was  notice  in  the  Federal  Register 
on  April  8,  1987  (52  FR  11386-11388). 

The  licensee  states  that  it  has 
completed  an  analysis  to  determine  the 
underlying  root  causes  of  the  problem 
identified  in  the  order  and  has 
developed  a  plan  to  assure  that  the 
PBAPS  will  operate  safely  and  in 
compliance  with  all  requirements.  This 
plan,  entitled  the  "Peach  Bottom 
Commitment  to  Excellence  Action  Plan" 
(CTE)  was  submitted  to  the  NRC  on 
August  7,  1987.  As  stated  in  the  CTE 
Action  Plan,  the  licensee  has,  in 
addition  to  other  actions  to  address  the 
concerns  identified  in  the  Order,  made 
changes  in  the  management  organization 
at  the  plant.  These  plant  management 
changes  include,  to  date,  the 
replacement  of  the  plant  manager  with 
an  individual  who  has  many  years  of 
nuclear  related  experience  but  does  not 
have  an  SRO  license.  Also,  as  noted  in 
section  3.4.1,  of  the  CTE  plan,  the  former 
Superintendent-Plant  Services  at  PB.APS 
will  become  the  Superintendent- 
Operations  upon  completion  of  his  SRO 
qualification  for  PBAPS.  The  licensee 
states  that  although  this  individual  is 
highly  qualified  for  the  position  of 
Superintendent-Operations,  he  does  not 
yet  hold  an  SRO  on  PBAPS  and 
therefore  cannot  yet  assume  the  duties 
of  Superintendent  of  Operations.  The 
licensee  notes  that  this  individual  has 
been  undergoing  classroom  training 
specific  to  the  Peach  Bottom  plant  to 
prepare  him  for  SRO  written  and  oral 
exams  to  be  given  by  NRC  in  October 
1987.  This  training  was  completed  in 
mid-August  1987. 

The  licensee  submits  that,  on  having 
completed  this  plant  specific  training  for 


the  SRO  exam  in  mid-August  1987,  it 
would  strengthen  and  enhance  the 
management  of  the  PBAPS  if  he  could 
then  assume  the  duties  of 
Superintendent-Operations.  Therefore, 
the  Ucensee  requests  the  temporary 
relief  from  the  Technical  Specification 
requirement  that  either  the  plant 
manager  or  the  Superintendent- 
Operations  have  an  SRO  license.  This 
relief  would  be  effective  only  until  the 
individual  successfully  completes  the 
SRO  written  and  oral  exams,  which  the 
licensee  expects  to  be  in  October  1987, 
and  only  with  the  PBAPS  in  a  cold 
shutdown  condition. 

The  licensee  addressed  the  three 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
in  the  amendment  application  by 
providing  the  following  analyses. 

1)  The  proposed  revision  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  |1)  the  individual  who  is 
intended  to  succeed  the  current 
Superintendenl-Operations  will  have 
completed  the  maiority  of  the  training 
required  for  SRO  License  prior  to  the 
effective  date  of  the  temporary  Technical 
Specification  relief.  (2)  the  individual  has 
held  an  SRO  License  at  a  similar  BWR 
facility  (Limerick  Generating  Station)  within 
the  past  few  years,  and  (3)  the  Operating 
Engineer  maintains  an  SRO  License,  thus 
meeting  ANSI  N18.1-1971  requirements  for 
managing  operations. 

2)  The  proposed  revision  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  because  the  lack  of  SRO  Licenses 
on  the  part  of  the  Plant  Manager  and  the 
Superintendent-Operations,  unlike  a 
procedure  or  design  change,  is  not  a  potential 
new  accident  precursor. 

3)  The  proposed  revision  does  not  involve  a 
significant  reduction  in  a  margin  of  safety 
because  the  candidate's  training  and 
experience  qualifications  more  than 
compensate  for  the  lack  of  certain  plant- 
specific  power  change  and  participation 
requirements  required  for  an  SRO  License, 
and  adequate  compensation  is  provided 
through  the  function  of  the  Operations 
Engineer  who  maintains  an  SRO  License  as 
required  by  the  Technical  Specifications  and 
by  limiting  plant  status  to  operations  in  the 
cold  condition 

The  staff  has  reviewed  the  licensee's 

no  significant  hazards  consideration 
determination  analysis.  Based  upon  this 
review,  and  its  consideration  of  the 
temporary  nature  of  the  requested  relief, 
the  support  to  be  provided  by  the 
Operations  Engineer  and  the  status  of 
the  plant  in  cold  shutdown  condition 
during  the  period  of  the  requested  relief, 
the  staff  believes  that  the  licensee  has 
met  the  three  standards.  Therefore, 
based  on  these  considerations  and  the 
three  criterid  given  above,  the 
Commission  has  made  a  proposed 


determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration. 

The  Commission  has  deteimined  that 
failure  to  act  in  a  timely  way  would 
result  in  the  impedance  or  delay  in 
needed  changes  identified  by  the 
licensee  in  the  management  of  plant 
operations.  There  are  numerous  changes 
currently  being  undertaken  by  the 
licensee  with  respect  to  plant  staff 
organization  leadership  and 
management,  staffing,  plant  procedures, 
work  management  systems,  etc.  as  set 
forth  in  the  CTE  Action  Plan.  In 
consideration  of  the  critical  nature  of 
the  activity  by  the  licensee  on  these 
tasks  during  late  August,  September  and 
October  1987,  the  staff  has  determined 
that  the  earliest  practical 
implementation  of  the  licensee's 
proposal  to  have  the  new  designee 
assume  the  duties  of  Superintendent- 
Operations  will  further  strengthen  and 
enhance  the  management  of  the  PBAPS 
and  will  therefore  contribute  to  the 
assurance  that  the  station  will  be 
operated  in  a  safe  manner. 

If  the  proposed  determination 
becomes  final,  an  opportunity  for  a 
hearing  will  be  published  in  the  Federal 
Register  at  a  later  date  and  any  hearing 
request  will  not  delay  the  effective  date 
of  the  amendment. 

If  the  Commission  decides  in  its  final 
determination  that  the  amendment  does 
involve  a  significant  hazards 
consideration,  a  notice  of  opportunity 
for  a  prior  hearing  will  be  published  in 
the  Federal  Register  and,  if  a  hearing  is 
granted,  it  will  be  held  before  any 
amendment  is  issued. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination  of  no  significant  hazards 
consideration.  Comments  on  the 
proposed  determination  may  be 
telephoned  to  Walter  R.  Butler,  Director, 
Project  Directorate  1-2,  by  collect  call  to 
301-492-7425  or  submitted  in  writing  to 
the  Rules  and  Procedures  Branch, 
Division  of  Rules  and  Records,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
and  should  cite  the  publication  date  and 
page  number  of  the  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  4000,  Maryland 
National  Bank  Building,  7735  Old 
Georgetown  Road,  Bethesda,  Maryland 
from  8:15  a.m.  to  5:00  p.m.  All  comments 
received  by  September  17, 1987  will  be 
considered  in  reaching  a  final 
determination.  A  copy  of  the  application 
may  be  examined  at  the  Commission's 
Public  Document  Room  1717  H  Street. 
NW,  Washington.  D.C.  and  at  the 
Government  Publications  Section,  State 
Library  of  Pennsylvania.  Education 


Building,  Commonwealth  and  Walnut 
Streets,  Harrisburg,  Pennsylvania  17126. 

Dated  at  Bethesda,  Maryland,  this  28th  day 
of  August  1987. 

For  the  Nuclear  Regulatory  Commission. 
Walter  R.  Butler. 

Director,  Project  Directorate  1-2,  Division  of 
Reactor  Projects  I/Il. 
IFR  Doc.  87-20324  Filed  9-1-87:  8:45  amj 
BILLING  CODE  7S90-01-M 


THE  PRESIDENT'S  COMMISSION  ON 
WHITE  HOUSE  FELLOWSHIPS 

Extension  of  Deadline  for  Accepting 
Applications      , 

August  25,  1987.     ! 

agency:  President's  Commission  on 

White  House  Fellowships. 

ACTION:  Notice  of  change  to  later  date 
for  acceptance  of  applications. 

summary:  Normally,  applications  for 
White  House  Fellowships  must  be 
received  between  June  1  and  November 
15  of  the  current  year.  The  President's 
Commission  on  White  House 
Fellowships  has  extended  the  deadline 
to  December  1, 1987. 

date:  The  closing  date  for  applications 
for  White  House  Fellowships  is 
December  1, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

President's  Commission  on  White  House 
Fellowships,  712  Jackson  Place,  NW., 
Washington,  DC  20503,  (202)  395-4522. 

Dated:  August  25, 1987. 
Ann  W.  Lavin, 

Associate  Director,  President's  Commission 
on  White  House  Fellowships. 
[FR  Doc.  87-20196  Filed  9-l-a7:  8:45  amJ 

BILLING  CODE  632S-01-M 


PROSPECTIVE  PAYMENT 
ASSESSMENT  COMMISSION 

Meetings;  Prospective  Payment 
Assessment  Commission 

Notice  is  whereby  given  of  meetings 
of  the  Prospective  Payment  Assessment 
Commission  on  Tuesday,  September  15 
and  Wednesday,  September  16. 1987.  at 
the  Hyatt  Regency  Crystal  City  at 
Washington  National  Airport.  2799 
Jefferson  Davis  Highway.  Arlington, 
■Virginia. 

The  Subcommittee  on  Diagnostic  and 
Therapeutic  Practices  will  be  meeting  in 
Washington  Room  A.  on  the  second 
concourse  at  8:30  a.m.  on  September  15, 
1987.  The  Subcommittee  on  Hospital 
Productivity  and  Cost-Effectiveness  will 
convene  its  meeting  at  9:00  a.m.  In 


UM  I 


Federal  Register  /  Vol.  52.  No.  170  /  Wednesday.  September  2.  1987  /  Notices 


Washington  Room  B.  also  on  the  second 
concourse.  Both  subcommittees' 
meetings  will  be  held  September  15. 
1987. 

The  full  Commission  will  meet  at  1:30 
p.m.  in  Washington  Rooms  A&B,  on  the 
second  concourse,  September  15,  1987, 
and  in  the  Kennedy/jefferson/Lincoln 
rooms  on  the  third  floor  at  9;15  a.m.  on 
September  16.  1987. 

All  meetings  are  open  to  the  public. 
Donald  A.  Young, 
Executive  Director. 
[FR  Doc  87-20004  Filed  9-1-87;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

I  Release  No.  35-24449] 

Filings  Under  th«  Public  Utility  Holding 
Company  Act;  Columbia  Gas 
Transmission  Corp.,  et  al. 

August  27.  1987. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application(s)  and/or  declaralion(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
applicationls)  and/or  declaration(s)  and 
any  amendment(s)  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
September  21, 1987  to  the  Secretary. 
Securities  and  Exchange  Commission, 
Washington,  DC  20549.  and  serve  a  copy 
on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address  specified 
below.  Proof  of  service  (by  affidavit  or. 
in  case  of  an  attorney  at  law.  by 
certificate),  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

Columbia  Gas  Transmission  Corp.;  {70- 
7106) 

Columbia  Gas  Tranmission 
Corporation  ("Transmission"),  20 
Montchanin  Road.  Wilmington, 
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Delaware  19807,  a  subisidiary  of 
Columbia  Gas  System.  Inc.,  a  registered 

holding  company,  has  filed  a  post- 
effective  amendment  to  its  declaration 
pursuant  to  sections  6(a)  and  7  of  the 
Act. 

By  order  dated  .August  30.  1985 
(HCAR  No.  23813)  Transmission 
received  authorization  to  enter  into  a 
limited  recourse  loan  agreement  for  $350 
million  with  a  group  of  commercial 
banks.  Under  the  terms  of  the 
agreement,  borrowinas  may  be  made  on 
a  revolving  basis  to  October  15.  1987 
("Revolver  Termination  Date"),  after 
which  any  loans  outstanding  will  be 
converted  to  term  loans  and  amortized 
by  quarterly  payments  over  a  period  of 
five  years,  with  a  final  maturity  of  July 
15.  1992. 

Transmission  proposes  to  amend  the 
Agreement:  (a)  to  extend  the  Revolver 
Term.mation  Date  to  October  15.  1989. 
and  (b)  to  extend  the  repayment 
schedule  and  the  final  matunty  date  to 
July  15.  1994.  All  other  terms  and 
conditions  of  the  agreement  will  remain 
in  effect  without  change, 

Jersey  Central  Power  &  Light  Co.,  et  al. 
(70-7425) 

Jersey  Centra!  Power  &  Light 
Company,  Madison  Avenue  at  Punch 
Bowl  Road,  Mornstown,  New  Jersey 
07960,  Metropolitan  Edison  Company, 
2800  Pottsville  Pike,  Muhlenberg 
Township,  Berks  County.  Pennsylvania 
19605  and  Pennsylvania  Electnc 
Company,  1001  Broad  Street.  Johnstown, 
Pennsylvania  15907  (together.  "GPU 
Subsidiaries"),  electric  utility 
subsidiaries  of  General  Public  Utilities 
Corporation,  a  registered  holding 
co.mpany.  have  filed  a  declaration 
pursuant  to  sections  6(a)  and  7  of  the 
Act  and  Rule  50[a)[5)  thereunder. 

The  GPU  Subsidiaries  propose  to 
issue  and  sell  from  time  to  time  through 
March  31.  1989  their  respective 
unsecured  short-term  promissory  notes 
to  dealers  in  commercial  paper.  The 
amount  of  commercial  paper  to  be 
issued  by  each  GPU  Subsidiary  would 
not  exceed  $50  million  at  any  one  time 
outstanding,  nor  would  the  principal 
amount  issued,  when  added  to  other 
short-term  borrowings  authonzed  by 
order  of  the  Commission  dated  October 
6.  1986  (HCAR  No.  24207).  exceed  the 
amount  of  short-term  indebtedness 
permitted  by  such  company's  charter  to 
he  outstanding  at  any  one  time.  The 
GPU  Subsidiaries  request  that  the 
proposed  issuance  and  sale  of 
commercial  paper  be  excepted  from  the 
competitive  bidding  requirements  of 
Rule  50,  pursuant  to  Rule  50(a)(5]. 


Kingsport  Power  Co.,  el  al.  (70-7441) 

Kingsport  Power  Company 
("Kingsport")  and  Wheeling  Electric 
Company  ("Wheeling"),  1  Riverside 
Plaza,  Columbus,  Ohio  43215, 
subsidiaries  of  American  Electric  Power 
Company,  Inc..  a  registered  holding 
company,  have  filed  a  declaration 
pursuant  to  sections  6(a)  and  7  of  the 
Act  thereunder. 

By  orders  dated  January  21.  1980 
(HCAR  No.  21401)  and  April  9,  1982 
(HCAR  No.  22453),  Kingsport  entered 
into  a  term-loan  agreement,  as  amended, 
with  Manufacturers  Hanover  Trust 
Company  and  First  American  .National 
Bank-Tri-Cities  pursuant  to  which  it 
presently  has  unsecured  borrowings 
outstanding  of  $2,000,000  which  have  a 
maturity  date  of  December  31.  1987. 
Kingsport  requests  authorization  to 
extend  the  maturity  date  of  the 
outstanding  borrowings  to  .November  1, 
1990. 

By  orders  dated  October  24. 1979 
(HCAR  No,  21265)  and  December  22. 
1981  (HCAR  No.  22332),  Wheeling 
entered  into  a  term-loan  agreement,  as 
amended,  with  the  Bankers  Trust 
Company  pursuant  to  which  it  presently 
has  unsecured  borrowings  outstanding 
of  $7,000,000  which  have  a  matunty  date 
of  November  1.  1987.  Wheeling  requests 
authorization  to  extend  the  maturity 
date  of  the  outstanding  borrowings  to 
December  1, 1990. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  fo 
delegated  authority. 
lonathan  G,  Katz. 
Secretory. 
jFR  Doc.  87-20217  Filed  9-1-87:  8:45  ami 
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I  Release  No.  34-24847;  File  No.  SR-NYSE- 
87-26] 

Self-Regulatory  Organizations;  Filing 
and  Order  Granting  Accelerated 
Approval  to  Proposed  Rule  Change  by 
New  York  Stock  Exchange,  Inc. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.SC,  78s(b)(l),  notice  is  hereby 
given  that  on  August  17, 1987.  the  New 
York  Stock  Exchange,  Inc.  ("NYSE  "  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  the  proposed 
rule  change  as  described  in  Items  I.  II, 
and  111  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 


BEST  COPY  AVAILABLE 
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I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

On  March  13.  1987.  the  Exchange  filed 
a  proposed  rule  change   o  modify  the 
settlement  pricing  of  expiring  stock 
index  options  to  the  opening  prices  on 
expiration  Friday.'  In  particular,  the 
Exchange  modified  the  definition  of 
"Current  Index  Group  Value"  in  Rule 
700(b)(17)  to  permit  the  Exchange  to 
specify  that  the  value  upon  exercise  of 
options  on  the  iNYSE  Composite  Index 
and  the  NYSE  Beta  Index  on  expiration 
Friday  is  to  be  calculated  from  the 
opening  prices  for  the  constituent  stocks 
on  that  day.  The  Exchange  made 
conformmg  changes  to  make  clear  that 
trading  in  these  options  ceases  on  the 
Thursday  before  expiration  Friday. 

The  Temporary  Rule  Filing  was 
effective  only  with  respect  to  contracts 
expirmg  in  June  1987.  On  April  3,  1987, 
the  Exchange  filed  a  proposed  rule 
change  to  make  permanent  the  rule 
change  proposed  in  the  Temporary  Rule 
Fihng,^  Thereafter,  it  became  evident 
that  the  publication,  comment  and 
approval  procedures  for  the  permanent 
Rule  Filings  would  not  be  completed 
before  the  Exchange  opened  for  trading 
its  contracts  expirmg  in  July  1987. 
Accordingly,  on  April  10, 1987,  the 
Exchange  filed  a  proposed  rule  change 
that  extended  the  Temporary  Rule  Filing 
to  the  July  expiration  date. 

On  May  15.  1987.  the  Commission 
approved  the  Permanent  Rule  Filing,  but 
only  in  relation  to  contracts  expiring  in 
August  and  September. ^  This  was 
intended  to  permit  the  Commission  to 
evaluate  the  June  expiration  before 
deciding  on  permanent  approval.  The 
Exchange  understands  that  the 
Commission  wishes  to  evaluate  the 
September  expiration  as  well  before 
acting  on  the  Exchange's  permanent 
approval  request.  Accordingly,  the 
proposed  rule  change  seeks  an 
extension  to  the  December  expiration 
date  of  the  Commission's  approval  of 
the  permanent  filing  on  a  temporary 
basis. 


■  St-e  SR-NYSR-87-06:  Letter  dated  March  16. 
1987.  to  Sharon  [.awson.  Branch  Chief.  SEC.  from 
Daniel  P.  Cdell,  Assistant  Secretary.  NYSE 
(collectnelj,  the  "Temporary  Rule  Filing");  and 
Rplease  No  U-ZAZ'Tb  (March  27.  1987).  52  FR  10836 
(.April  J,  1987).) 

^Si-f  SR-NYSE-87-U  and  Securities  Exchange 
Release  No,  24.141  (. April  14.  19B7).  52  FR  April  21. 
1SJ87  (the    Permanent  Rule  Filing"),) 

'St-f  File  No  SR-N'iSE-87-13.  Securities 
Exchange  Act  Release  No,  24369  (.April  12. 1987)  52 
FR  13894  (April  27,  isa'l  Sre  Securities  Exchange 
Act  Release  No,  24466  (.Vlay  15.  1987).  52  FR  19947 
(May  2fl,  1987). 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
and  is  set  forth  in  Sections  A,  B,  and  C 
below. 


jht 


A.  Self-Reguhtory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  ameliorate  the  impact  of  the 
concurrent  expiration  of  index  options 
and  futures  on  the  markets  for 
individual  stocks  and  on  the  stock 
market  as  a  whole.  The  Exchange 
believes  that  settling  index  futures  and 
options  based  upon  the  opening  prices 
of  the  constituent  stocks,  and  thereby 
permitting  use  of  the  Exchange's 
opening  procedures  in  handling  the 
accompanying  stock  volume,  is  the  best 
strategy  for  addressing  widely-held 
concerns  about  the  actual  and  potential 
impact  of  the  derivative  products  on  the 
pricing  mechanism  and  integrity  of  the 
stock  market 

The  basis  under  the  Act  for  the 
proposed  rule  change  is  section  6(b)(5). 
which  requires  that  the  rules  of  the 
Exchange  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and,  in  general,  to  protect  investors  and 
the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  on  the  purposes  of  the  1934 
Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments 
regarding  the  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  written  comments  from 
members  or  other  interested  parties. 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Exchange  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
section  19(b)(2)  of  the  Act,  retroactive  to 
July  17,  1987. 

As  noted  above,  the  Commission's 
approval  on  a  temporary  basis  of  the 
Exchange's  Permanent  Rule  Filing 
permitted  the  Exchange  to  change  the 
settlement  pricing  of  expiring  stock 
index  options  to  opening  prices  only  for 
contracts  expiring  through  September 
1987.  The  Commission's  evaluation  of 
the  experience  with  the  September 
expiration  cannot  be  completed  before 
the  Exchange  opens  its  October. 
November  and  December  contracts  for 
trading.  Accelerated  approval  of  the 
proposed  rule  change  will  permit  the 
Exchange  to  open  its  October, 
November  and  December  contracts  on  a 
timely  basis  using  expiration  valuation 
based  upon  the  opening  prices  of  the 
underlying  stocks.  This  will  maintain  the 
continuity  and  order  of  the  Exchange's 
marketplace. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and  in  particular,  the 
requirements  of  section  6  and  the  rules 
and  regulations  thereunder.  The 
proposed  rule  change  will  enable  the 
Exchange  to  implement  procedures  to 
base  settlement  of  its  index  products  on 
opening  stock  prices  for  the  contract 
months  of  October.  November  and 
December  that  will  open  for  trading 
before  the  Commission  is  able  to 
evaluate  the  effects  of  settlement  based 
on  opening  prices  on  the  September  18. 
1987  expiration.  The  Exchange  believes 
that  index  settlement  based  on  the 
opening  prices  of  constituent  stocks, 
utilizing  the  Exchange's  opening 
procedures,  may  best  address  the  actual 
and  potential  impact  of  index 
expirations. 

On  certain  occasions  during  the  past 
two  years,  the  concurrent  expiration  of 
index  futures  and  options  has  been 
accompanied  by  significant  price 
volatility.  This  volatility  appears  to  have 
resulted  in  part  from  the  liquidation  of 
securities  held  as  part  of  index  arbitrage 
trading  strategies.  Many  market 
professionals  have  chosen  to  liquidate 
these  positions  at  the  close  of  trading  in 
order  to  receive  an  execution  price  that 
will  be  consistent  with  the  closing  value 
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of  the  Index  used  in  the  cash  settlement 
of  index  futures  and  options  positions* 

The  Commission  believes  that  the 
NYSE's  revised  opening  procedures. 
designed  to  attract  ord^r  flow  to  offset 
stock  order  imbalances  related  to  index 
expirations,  may  help  to  ameliorate  the 
price  effects  of  index  expirations.  The 
ability  to  calculate  and  disseminate 
imbalance  notices  and  quote 
indications,  in  a  non-contmuous  trading 
environment,  mcreases  the  accuracy 
and  usefulness  of  the  information.  The 
Exchange  believes  that  both  factors 
allow  it  to  provide  investors  with  a  more 
accurate  picture  of  the  market  in  the 
affected  stocks. 

The  Commission  believes  that 
adequate  steps  have  been  taken  to 
inform  investors  of  the  change  in 
contract  settlements.  The  Commissiim 
recently  approved  an  Options  Clearing 
Corporation  ("OCC")  supplement  to  the 
Options  Disclosure  Document  amending 
the  discussion  of  settlement  procedures 
for  index  products.  As  a  result,  investors 
have  been  notified  of  the  change  in 
procedures.  In  addition,  OCC  has 
effected  a  rule  change  to  its  By-Laws  to 
permit  options  exchanges  to  provide  by 
rule  that  the  settlement  value  of  any 
index  on  which  options  are  traded  on  a 
particular  exchange  will  be  determined 
by  reference  to  the  prices  of  the 
constitutent  stocks  at  times  other  than 
the  close  of  trading.  Moreover,  the  NYSE 
and  broker-dealers  have  taken  steps  to 
fully  inform  investors  of  these  changes. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof 
because  of  the  Exchange's  need  to  open 
October,  November  and  December 
contracts  for  trading  on  a  timely  basis. 
subject  to  expiration  valuation  based 
upon  the  opening  prices  of  the 
underlying  stocks.  These  contracts  will 
be  open  for  trading  prior  to  when  the 
Commission  will  have  reviewed  the 
results  of  the  September  expiration  and 
made  a  determination  as  to  the 
appropriateness  of  permanent  approval 
of  the  proposal.  Moreover,  the 
Commission  believes  that  acceleration 
is  appropriate  because  it  will  preclude 
the  need  to  change  the  settlement  time 
of  already  outstanding  October. 


*  The  liquidation  of  index  arbitrage  positions  has 
resulted  in  increased  volatility  at  expirations  [See 
H.  Stoll  *  R.  Whaley,  Expirol'ion  Day  Effects  of 
Index  Options  and  Futures  (March  15. 1986)] 
Consequently,  the  Commission,  in  con|unction  with 
the  WYSE.  has  implemented  early  order-entry  and 
exposure  experiments  on  the  last  four  expirations 
(September  and  December  1986.  and  March  and 
)une  1987).  Reduced  volatility  at  these  recent 
expirations  may  partially  be  attributed  to  theKe 
procedures. 


November  and  December  NYSE  index 
options  contracts.  Accordingly,  the 
proposed  rule  change  is  hereby 
approved,  retroactive  to  July  15, 1987. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington,  DC.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
rcmmunicatons  relating  to  the  proposed 
ri.,e  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  NW..  'Washington,  DC 
?0549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  September  23, 1987. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

Ddted;  August  24,  1987. 
fonathan  G.  Katz, 

[FR  Doc,  87-20110  Filed  9-1-B7:  8:45  am] 
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I  Release  No.  34-24852;  File  No.  SR-NYSE- 
87-23] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  New  York, 
Stock  Exchange,  Inc.,  Automated 
Submission  of  Customer  and 
Proprietary  Trading  Data  by  Member 
Firms. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U  S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  July  24,  1987,  the  New  York 
Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  the  proposed 
rule  change  as  described  in  Items  I.  11 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
the  required  submission  by  member 
firms  of  reports  of  their  customer  and 
proprietary  trading  data  upon  request  to 

the  Exchange  in  automated  format. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections(A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

(1)  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  enhance  the  Exchange's 
ability  to  surveil  customer  and  member 
proprietary  trading,  by  requiring  that 
members  and  member  organizations 
submit  upon  request,  in  an  automated 
format  prescribed  by  the  Exchange, 
reports  of  their  customer  and 
proprietary  trading  data,  which  is 
currently  required  to  be  submitted  to  the 
Exchange  in  "paper"  form. 

The  Securities  Industry  Association 
(SIA).  which  was  requested  by  the  SEC 
to  explore  the  feasibility  of  developing  a 
means  of  providing  transaction  data  in 
computer  format,  spear-headed  an  effort 
by  the  self-regulatory  organizations  to 
develop  this  system.  As  a  result  of  this 
initiative,  the  SIA  and  the  self- 
regulatory  organizations  have  jointly 
developed  a  universal  format  which 
facilitates  the  automated  transmission 
of  proprietary  and  customer  transaction 
data. 

In  many  instances  member  firms 
would  have  to  make  some  further 
programming  modifications  in  order  to 
adapt  to  the  new  requirement.  However, 
this  initiative  should  not  add  any 
significant  additional  regulatory  burden 
to  the  member  firms,  but  would  simply 
ask  that  the  same  information  that  is 
currently  requested  by  the  Exchange  be 
submitted  in  an  automated  format 
prescribed  by  the  Exchange.  In  fact,  as 


member  organizations  adapt  to  the  new 
reporting  system,  they  will  be  able  to 
respond  to  Exchange  requests  for 
information  more  quickly,  accurately, 
and  completely,  thereby  eliminating  an 
otherwise  time-consuming,  manual  task 
and  consequently  allowing  a  more  cost- 
effective  use  of  their  resources.  The 
proposed  rule  will  also  enable  the 
Exchange  to  use  its  resources  more 
effectively,  as  information  submitted  by 
member  firms  can  be  processed  most 
efficiently  by  means  of  direct  input  to 
the  Exchange's  automated  systems. 

While  large  member  firms  may  incur 
relatively  small  expense  in  meeting  an 
automated  reporting  requirement, 
smaller  firms  may  find  such  a 
requirement  somewhat  more 
burdensome.  Therefore,  paragraph  (d)  of 
the  proposed  rule  authorizes  the 
Exchange  to  grant  exceptions  to  the 
overall  automated  reporting  requirement 
in  appropriate  cases.  In  addition,  an 
exemption  as  to  the  automated  reporting 
of  certain  specific  data  elements  may  be 
granted  on  a  case-by-case  basis  for  a 
reasonable  period  of  time,  if  a  firm  has 
sown  that  if  has  made  a  substantial 
effort  to  comply  with  this  requirement, 
but  is  unable  to  do  so  at  a  particular 
time  in  regard  to  any  specific  data 
element.  For  example,  some  member 
firms  may  have  certain  of  the  data 
elements  called  for  in  the  proposed  rule 
m  disparate  automated  data  bases 
which  are  not  interlinked,  or  may  have 
certain  of  the  data  elements  in  an 
automated  data  base,  with  other  data 
elements  being  retained  solely  in  a 
nianual  format.  Certainly  at  the  outset  of 
the  effectiveness  of  Rule  410A.  the 
Exchange  intends  to  take  a  reasonable 
approach  that  takes  into  account  the 
specific  operational  practices  of 
particular  member  firms. 

The  system,  once  it  is  fully 
operational,  will  be  available  to  market 
surveillance  analysts  on  the  computer 
terminals  at  their  individual  work 
stations.  If  will  be  an  automated 
analytical  and  investigative  tool  which 
will  be  integrated  with  the  Exchange's 
existing  and  future  automated  data 
bases.  However,  it  should  be  noted  that 
the  Exchange  conducts  other 
surveillance  activities  which  also 
involve  member  firm  submission  of 
certain  information  regardmg  their 
proprietary  trading.  Such  information  is 
submitted  to  the  Exchange  currently  in  a 
manual  format  on  Form  82-P  (general 
member  firm  proprietary  trading]  and 
Form  97  (block  positioner  surveillance). 
The  Exchange  expects  at  some  point  in 
the  future  to  require  automated 
submission  of  the  information  called  for 
an  Forms  82-P  and  97  as  well. 


Therefore,  proposed  Rule  410A 
contains  a  provision  that  the  Exchange 
may  require  submission  of  additional 
data  elements  as  well.  Of  course, 
member  firms  would  be  given  ample 
notice  of  any  additional  requirements  as 
to  automated  submission  of  proprietary 
trading  data  that  the  Exchange  may 
subsequently  determine  to  adopt  and 
such  a  rule  change  would  be  submitted 
to  the  Commission  under  Rule  19b-4. 

As  part  of  a  separate  initiative 
involving  NYSE  reporting  requirements, 
the  Exchange's  Board  of  Directors 
recently  approved  an  addition  to  the  list 
of  Exchange  rule  violations  subject  to 
summary  fines  pursuant  to  Rule  476A 
that  authorizes  the  Exchange  to  impose 
such  fines  for  failure  to  comply  with 
NYSE  reporting  requirements  in  a  timely 
manner  (See  SR-NYSE-a7-10).  The 
automated  reporting  requirement  of 
proposed  Rule  410A  should  better 
enable  members  and  member 
organizations  to  fulfill  their  obligation  to 
submit  requested  information  in  a  timely 
manner. 

"Solicited  Order".  Paragraph  (b)(2)  of 
proposed  Rule  410A  calls  for  a  member 
organization  to  report  whether  a 
transaction  effected  or  caused  to  be 
effected  for  a  customer  account  was 
based  upon  a  solicited  or  unsolicited 
order.  Several  questions  have  arisen  as 
to  the  definition  of  a  "solicited  order". 
For  purposes  of  paragraph  (b)(2)  of 
proposed  Rule  410A,  a  "solicited  order" 
shall  refer  to  an  order  in  a  particular 
security  entered  by  a  customer  following 
an  oral  or  written  communication  with  a 
registered  employee  associated  with  a 
member  or  member  organization,  or 
with  the  member,  which  was  intended  to 
elicit  the  entry  of  an  order  in  that 
security.  Clearly,  if  a  broker  were  to  call 
a  customer  and  specifically  recommend 
the  purchase  or  sale  of  a  particular 
security,  the  resulting  order  should  be 
marked  "solicited".  Conversely,  if  a 
customer  were  to  call  his  broker  in  order 
to  place  an  order  in  a  stock  which  the 
customer  had  already  determined  to  buy 
or  sell,  that  order  should  be  marked 
"unsolicited".  The  Exchange  expects 
members  and  member  organizations  to 
comply  with  this  aspect  of  the  rule  on  a 
good  faith,  best  efforts  basis. 

(2)  Statutory  Basis  for  the  Proposed  Rule 
Change 

By  providing  an  enhanced  automated 
surveillance  tool,  the  proposed  rule 
change  will  help  ensure  that  the 
Exchange's  regulatory  and  surveillance 
capabilities  keep  pace  with  the 
complexity  of  trading  in  today's 
sophisticated  market  environment,  and 
therefore  the  proposed  rule  change  is 
consistent  with  protecting  investors  and 


the  public  interest,  as  called  for  in 
section  6(b)(5)  of  the  Act.  The  proposed 
rule  change  meets  other  requirements  of 
section  6(b)(5)  in  that  it  will  assist  in 
preventing  fraudulent  and  manipulative 
acts  and  practices,  and  thereby  promote 
just  and  equitable  principles  of  trade. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriation  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  did  not  seek  written 
comment  on  the  actual  text  of  proposed 
Rule  410A.  However,  the  Exchange  has 
provided  preliminary  detailed  computer 
specifications  to  34  of  its  member  firms, 
which  account  for  about  75%  of  the 
trading  volume  involved  in  NYSE 
investigations  initiated  by  the  Market 
Trading  Analysis  Department  of  Market 
Surveillance,  informing  them  of  our 
projected  target  date  of  the  second  half 
of  1987,  These  particular  firms  were 
approached  because  of  their  overall 
large  trading  volume.  These  firms  have 
indicated  that  they  will  be  reviewing 
closely  the  proposed  specifications,  and 
their  responses  to  date  have  been 
generally  favorable. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  written  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed  rule 
change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments. 
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all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  writtten 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street  NW..  Washington.  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  ¥i\e  No.  SR- 
NYSE-87-23  and  should  be  submitted  bv 
September  23,  1987. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  August  25. 1987. 
Jonathan  G.  Katz, 
Sucri'tary. 

jFR  Doc,  87-20112  Filed  9-1-87;  8:45  am) 
BIUI»4G  CODE  8010-01-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange. 
Inc. 

August  27.  1987. 

The  above  named  national  securities 

exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(n(l)(b]  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 

American  Family  Corporation 
Common  Stock.  SO.IO  Par  Value  (File 
No.  7-0368) 
Abitibi-Price  Inc. 

Common  Shares,  No  Par  Value  (File 
No.  7-0369) 
GW  Utilities  Limited 
Common  Shares,  No  Par  Value  (File 
No.  7-0370] 
Gulf  Canada  Resources  Limited 

Ordinary  Shares.  No  Par  Value  (File 
No.  7^371) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  September  18, 1987, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 


Washington.  DC  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  application  if  it  finds, 
based  upon  all  the  information  available 
to  it.  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonathan  G.  Katz. 
Secretory. 
|FR  Doc.  87-20111  Filed  9-1-87:  8:45  am) 

BILLING  CODE  8010-01-M 

SMALL  BUSINESS  ADMINISTRATION 

(License  No.  02/02-0431 ) 

Revocation  of  License  to  Operate  as  a 
Small  Business  Investment  Company; 
MRN  Capital  Co. 

Notice  is  hereby  given  that  MRN 
Capital  Company  (MRN).  150  Great 
Neck  Road.  Great  Neck,  New  York 
11021  has  had  its  license  revoked  and  no 
longer  operates  as  a  small  business 
investment  company  under  the  Small 
Business  Investment  Act  of  1958,  as 
amended,  (the  .Act).  MR.\  was  licensed 
by  the  Small  Business  Administration  on 
April  23,  1982. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  regulations 
promulgated  thereunder,  the  revocation 
was  effective  July  2, 1987,  and 
accordingly,  all  rights,  privileges  and 
franchises  derived  therefrom  have  been 
termined, 

(Catalog  of  Federal  Domestic  Assistance 
Program  .\o.  59.011.  Small  Business 
Investment  Companies) 

Dated:  August  24, 1987. 
Robert  G.  Lineberry, 

Deputy  Associate  Administrator  for 
Investment. 

|FR  Doc.  87-20082  Filed  9-1-87:  8:45  am| 

BILLING  CODE  S02S-01-M 

Region  I  Advisory  Council;  Public 
Meeting 

The  Small  Business  Administration 
Region  I  Advisory  Council,  located  in 
the  geographical  area  of  Montpelier, 
Vermont,  will  hold  a  public  meeting  at 
10:00  a.m.,  Thursday.  October  15, 1987. 
at  the  Cortina  Inn.  Killington.  Vermont, 
to  discuss  such  business  as  may  be 
presented  by  members,  the  staff  of  the 
U.S.  Small  Business  Administration,  and 
others  attending. 

For  further  information,  write  or  call 
Ora  H.  Paul.  District  Director,  U.S.  Small 
Business  Administration,  Federal 


Building,  87  State  Street.  P.O.  Box  605, 

Montpelier,  Vermont  05602.  (802)  828- 

4422. 

lean  M.  Nowak, 

Director.  Office  of  Advisory  Councils. 

August  25. 1987. 

[PR  Dor  87-20086  Filed  9-1-87;  8:45  am) 

BILLING  CODE  S025-O1-M 


Region  VI  Advisory  Council:  Public 
Meeting 

The  U.S.  Small  Business 
Administration  Region  VI  Advisory 
Council,  located  in  the  geographical  area 
of  Dallas,  Texas,  will  hold  a  public 
meeting  at  8:30  a.m.  on  Friday. 
November  13.  1987.  at  the  Quality  Inn  in 
Jefferson.  Texas,  to  discuss  such  matters 
as  may  be  presented  by  members,  staff 
of  the  U.S.  Small  Business 
Administration,  or  others  present. 

For  further  information,  write  or  call 
James  S.  Reed,  District  Director,  U.S. 
Small  Business  Administration,  1100 
Commerce,  Room  3C36,  Dallas,  Texas 
75242  (214)  767-0600 
(ean  M.  Nowak, 

Director.  Office  of  Advisory  Councils. 
August  25,  1987. 
|FR  Doc.  87-20085  Filed  9-1-87;  8:45  am) 

BILLING  CODE  S02&-01-M 

Region  VIII  Advisory  Council;  Public 
Meeting 

The  Small  Business  Administration 
Region  VIII  Advisory  Council,  located  in 
the  geographical  area  of  Helena, 
Montana,  will  hold  a  public  meeting  at 
8:00  am.  on  Friday.  October  16, 1987,  at 
the  Yogo  Inn  Convention  Center.  211 
East  Main  Street.  Lewistown.  Montana 
59457,  to  discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
John  R.  Cronholm.  District  Director,  U.S. 
Small  Business  Administration.  Federal 
Office  Building.  301  South  Park,  Drawer 
10054,  Helena,  Montana  59626— (406) 
449-5381. 
Jean  M.  Nowak, 

Director.  Office  of  Advisory  Councils. 
August  25.  1987. 
jFR  Doc.  87-20084  Filed  9-1-87;  8:45  am) 

BILLING  CODE  P025-01-M 

Region  IX  Advisory  Council;  Public 
Meeting 

The  Small  Business  Administration 
Region  IX  Advisory  Council,  located  in 
the  geographical  area  of  Honolulu, 
Hawaii,  will  hold  a  public  meeting  at 
10:30  a.m.  on  Friday.  October  9, 1987,  at 
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the  Hak^  Kod  Hotel.  Ban\an  Tree  Room. 
2055  KaKd  Road.  Honolulu,  Hawaii 
9»)81 5-1998.  to  discuss  such  matters  as 
ma\  be  presented  by  members,  staff  of 
the  Small  Business  Administration,  or 
others  present. 

For  further  mformation.  write  or  call 
Charles  T.C.  Lum,  District  Director.  U.S. 
Sm.ill  Business  Administration.  300  Ala 
.Md.tna  Boulevard,  Room  2213.  Honolulu. 
H  iwan  96850  (808]  541-2990. 
jean  M.  Nowak. 

Dsrt'clor.  Office  of  Advisory  Councils. 
.August  25.  1987. 

|FR  Doc.  87-20083  Filed  9-1-87;  8;45  am) 
BILLING  CODE  M2S-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement; 
Prince  William  County,  VA 

agency:  Federal  Hiahwav 
Administration  IFHVVA).'D0T. 
action:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
nut.ce  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Prince  William  County.  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT: 

C'.eorse  E.  Kirk,  Jr..  District  Engineer. 
Federal  Highway  Administration.  P.O. 
Box  10045.  Richmond   Virginia  23240- 
0045,  Telephone  (804)  7n-238<J. 
SUPPLEMENTARY  INFORMATION:  The 

FHVV.-\.  in  cooperation  with  the  Virginia 
Department  of  Transportation  (VDOT) 
will  prepare  an  environmental  impact 
statement  (EIS)  on  a  proposal  to 
c:onstruct  a  new  four-lane  facility  from 
the  intersection  of  Route  234  to  the 
intersection  of  relocated  Route  641  in 
Prince  William  County.  Virginia. 

The  construction  will  involve  the  use 
of  existing  Route  642  alignment  and  new- 
location  f(3r  various  segments  of  the 
project.  The  environmental  study  limits 
of  the  project  are  from  the  intersection 
of  Route  234  to  the  intersection  of 
existing  Route  641.  for  a  total  length  of 
about  6  miles. 

The  proposed  project  will  improve 
traffic  Row  between  Route  234  and  1-95 
(D.ile  City).  It  will  also  help  relieve  local 
traffic  congestion  with  the  expanding 
Dale  City  area. 

Alternatives  under  consideration 
include:  (1)  Taking  no  action:  (2) 
upgrading  along  the  existing  alignment: 
(3)  utilizing  existing  highway  and  new 


location  on  certain  segments.  Depending 
on  traffic  patterns,  various  typical 
sections  will  be  incorporated  into  the 
project. 

Letters  desCTibing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State  and  local 
agencies  and  to  organizations  and/or 
citizens  who  have  previously  expressed 
interest  in  this  proposal.  No  formal 
scoping  meeting  is  planned  at  this  time. 
The  Draft  EIS  will  be  available  for 
public  and  agency  review  and  comment. 

Following  the  publication  of  the  Draft 
EIS,  a  location  and  design  public  hearing 
will  be  held.  Public  notice  will  be  given 
of  the  time  and  place  of  the  hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  and  suggestions  concerning 
this  proposed  action  and  the  EIS  should 
be  directed  to  the  FHWA  at  the  address 
provided  above. 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205. 
Highway  Research.  Planning  and 
Construction.  The  provisions  of 
Executive  Order  13372  regarding  State 
and  local  review  of  Federal  and 
Federally  assisted  programs  and 
projects  apply  to  this  program. 

Issued  on:  August  25, 1987. 
George  E.  Kirk,  Jr., 

District  Engineer.  Richmond,  Virginia. 
|FR  Dor  87-20107  Filed  9-1-87:  8:45  am) 
BILUNG  CODE  4919-22-M 


Federal  Railroad  Administration 
[BS-Ap-No.  27121 

Consolidated  Rail  Corp.;  Public 
Hearing 

The  Consolidated  Rail  Corporation 
has  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  of  the  traffic 
control  and  automatic  block  signal 
systems  between  Salamanca,  New  York, 
and  Meadville.  Pennsylvania.  This 
proceeding  is  identified  as  FRA  Block 
Signal  Applicetion  No.  2712. 

After  examining  the  carrier's  proposal 
and  the  available  facts,  the  FRA  has 
determined  that  a  public  hearing  is 
necessary  before  a  final  decision  is 
made  on  this  proposal. 

Accordingly,  a  public  hearing  is 


UM  I 


hereby  set  for  9  a.m.  on  November  4. 
1987.  in  the  Council  Chamber  of  the 
Meadville  City  Building  at  984  Water 
Street  in  Meadville.  Pennsylvania. 

The  hearing  will  be  an  informal  one. 
and  will  be  conducted  in  accordance 
with  Rule  25  of  the  FRA  Rules  of 
Practice  (48  CFR  211.25),  by  a 
representative  designated  by  the  FRA. 

The  hearing  will  be  a  nonadversary 
proceeding  and.  therefore,  there  will  be 
no  cross-examination  of  persons 
presenting  statements.  The  F'RA 
representative  will  make  an  opening 
statement  outlining  the  scope  of  the 
hearing.  After  all  initial  statements  have 
been  completed,  those  persons  who 
wish  to  make  brief  rebuttal  statements 
will  be  given  the  opportunity  to  do  so  in 
the  same  order  in  which  they  made  their 
initial  statements.  Additional 
procedures,  if  necessary  for  the  conduct 
of  the  hearing,  will  be  announced  at  the 
hearing. 

Issued  in  Washington,  DC.  on  August  25. 
1987.  j 

J.W.  Walsh.  ' 

Associate  Administrator  for  Safety. 
[PR  Doc.  87-20117  Filed  9-1-87:  8:45  am| 
BILLING  CODE  4910-06-M 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

I  Dept.  Circ.  570,  1987  Rev.,  Supp.  No.  1 1 

Surety  Companies  Acceptable  on 
Federal  Bonds;  Motor  Club  of  America 
Insurance  Co, 

A  Certificate  of  Authorit>  as  an 
acceptable  surety  on  Federal  bonds  is 
hereby  issued  to  the  following  company 
under  sections  9304  to  9308,  Title  31,  of 
the  United  States  Code.  Federal  bond 
approving  officers  should  annotate  their 
reference  copies  of  the  Treasury 
Circular  570,  1987  Revision,  on  page 
24618  to  reflect  this  addition: 

Motor  Club  of  American  Insurance 
Company.  Business  Address:  484 
Central  Avenue,  Newark,  New  Jersey 
07107-2096.  Underwriting  Limitation  *: 
$2,804,000.  Surety  License':  All  except 
IL,  lA,  MN,  NH.  VA.  WV.  Incorporated 
in:  New  Jersey.  Federal  Process  agents". 

Certificates  of  Authority  expire  on  . 
June  30  each  year,  unless  revoked  prior  t 
to  that  date.  The  certificates  are  subject 


to  subsequent  annual  renewal  so  long  as 
ine  companies  remain  qualified  (31  CFR 
Part  23). 

A  list  of  qualified  companies  is 
published  annually  as  of  )uly  1  m 
Department  Circular  570.  with  details  as 
to  Underwriting  Limitations,  areas  in 
v^  hich  licensed  to  transact  surety 
business  and  other  information. 

Copies  of  the  Circular  may  be 
ol)!ained  from  the  Department  of 
Treasury.  Financial  Management 
Service.  Finance  Division.  Surety  Bond 
Branch.  Washington.  DC  20226. 
telephone  (202)634-2214. 

Ddted   August  27,  1987. 

Mitchell  A.  Levine, 

Assistant  Commissioner.  Comptroller 

Financial  Management  Ser\  ice. 

|FR  Doc.  87-20113  Filed  9-1-87   6  45  urn] 

BILLING  CODE  «10-35-l» 


33314 


Sunshine  Act  Meetings 


Federal    Register 

Vol.  52,  No.  170 

Wednesday.  September  2.  1987 


This   section   of   the    FEDERAL   REGISTER 
contains   notices   of   meetings   published 
under   the   "Government   in   the   Sunshine 
Act'     (Pub     L     94-409)    5    USC     552b(e)(3). 


COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  date:  11;30  a.m.,  September  4. 

1987. 

place:  2033  K  St..  i\W.,  VVashmgton. 
DC,  8th  Floor  Conference  Room. 

STATUS:  Closed, 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Mnttfrs 

CONTACT  PERSON  FOR  MORE 
information:  lean  A.  Webb,  254-6314. 
Jean  A.  Webb. 

Secretary  of  the  Commission. 

|FR  Doc,  87-20257  Filed  8-31-87;  10:57  am) 

8ILUNG  CODE  6351-01-M 

COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  DATE:  1  30  p.m..  September  8, 
1987. 

PLACE:  2033  K  St  ,  .\W.,  Washington, 

DC.  5th  Floor  Hearing  Room. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Cammission  Interpretdtion  on  risk 

manngement  eyemptions  from  Speculative 
Limits  for  Financial  and  Currency  Futures 
and  Options 

Consideration  of  the  Chicago  Board  of 
Trade's  petition  for  rulemaking — 
amendment  of  the  Commission's  Hedging 
Definition 

CONTACT  PERSON  FOR  MORE 
information:  lean  A.  Webb,  254-6314. 

Jean  .\.  Webb. 

Secretary  of  the  Commission. 

fFR  Doc.  87-20258  Filed  8-31-87:  10:57  am) 

BILUNG  CODE  6351-01-*! 


COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  date:  11:30  a.m.,  September 
11,  1987, 

place:  2033  K  St,.  NW.,  Washington, 
DC,  8th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

F.nforcemenl  .Matters 


UM  I 


CONTACT  PERSON  FOR  MORE 

INFORMATION:  Jean  A.  Webb,  254-6314. 

lean  A.  Webb. 

Secretory  of  the  Commission. 

|FP  I)  -    1259  Filed  8-31-87:10:57  am] 

BILUNG  CODE  6J51-01-M 

COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  DATE:  11:30  a.m..  September 

18,  1987. 

place:  2033  K  St.,  NW..  Washington. 
DC,  8th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Matters 
CONTACT  PERSON  FOR  MORE 

INFORMATION:  Jean  A.  Webb.  254-6314. 

lean  A.  Webb, 

Secreatry  of  the  Commission. 

|FR  Doc  87-20260  Filed  8-31-87:10:57  am] 

BILUNG  CODE  6351-01-M 

COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  PLACE:  10:00  a.m.,  September 

22.  1987. 

PLACE:  2033  K  St..  NW.,  Washington,  DC 

8th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Matters 

Financial  Rule  Enforcement  Review 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  A.  Webb,  254-6314. 
lean  .\.  Webb, 

Secretary  of  the  Commission. 

|FR  Doc.  87-20261  Filed  &-31-B7: 10:57  am] 

BILLING  CODE  6351-01-M 

COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  DATE:  11:15  a.m.,  September 

25.  198-, 

PLACE:  2033  K  St.,  NW.,  Washington, 
DC.  8th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcemrn'  M,i''prs 

CONTACT  PERSON  FOR  MORE 

information:  [ean  A.  Webb,  254-6314. 

lean  A.  Webb, 

Secretary  of  the  Commission./ 

|FR  Doc.  87-20262  Filed  8-31^-^7: 10:57  am] 

BILLING  CODE  6351-01-M  [ 


COMMODITY  FUTURES  TRADING 

commission     I 

TIME  AND  PLAC6: 11:30  a.m..  September 

25.  1987, 

place:  2033  K  St..  .\\V..  Washington, 
DC.  8th  Floor  Conference  Room. 

STATUS:  Closed 

matters  to  BE  CONSIDERED: 

Rule  Enforcement  Reviews 

CONTACT  PERSON  FOR  MORE 
information:  Jean  .A.  Webb.  254-6314. 

Jean  A.  Webb. 

Secretary  of  the  Commission. 

[FR  Doc.  87-20263  Filed  8-31-87:  10:57  am) 

BILLING  CODE  6351-01-M 

COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  date:  10:00  a.m..  September 
29.  1987, 

place:  2033  K  St.,  NW.,  Washington, 
DC,  8th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  .Matters 
Rule  Enforcement  Reviews 

CONTACT  PERSON  FOR  MORE 
fNFORMATlON:  j,ean  A.  Webb,  254-6314. 

Jean  .\.  Webb,    | 

Secretary  of  the  Commission. 

[FR  Doc,  87-20264  Filed  8-31-87:  10:57  am| 

BILLING  CODE  6351-01-M 

INTERNATIONAL  TRADE  COMMISSION 

TIME  AND  date:  Thursday.  September  3, 
1987  at  10:00  a.m. 

place:  Room  117,  701  E  Street,  NW.. 
Washington.  DC.  20436. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda 

2.  Minutes 

3.  Ratification 

4.  Petitions  and  Complaints: 

Certain  erasable  programmable  read  only 
memories  and  products  containing  such 
memories  (Docket  Number  1415). 

5.  Inv.  701-TA-282  and  731-TA-351  and  353 

(Final)  (Certain  forged  steel  crankshafts 
from  Brazil,  the  Federal  Republic  of 
Germany,  and  the  United  Kingdom) — 
briefing  and  vote. 

6.  Inv.  731-TA-355  (Final)  (Certain  silica 

filament  fabric  from  Japan) — briefing  and 
vote. 

7.  Any  items  left  over  from  previous  agenda. 
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CONTACT  PERSON  FOR  MORE 
information:  Kenneth  R.  Mason. 
Secretary  (202)  523-0161. 
Kenneth  R.  Mason. 

Srcrelory-. 
.'\ugust  24. 1987. 

|?"R  Dor.,  87-20229  Fik-d  fl-Zfr-H"  5  m  nm] 

BILLING  CODE  7020-02-M 

INTERNATIONAL  TRADE  COMMISSION 

TIME  AND  DATE:  Wednesdav,  September 

9.  1987  at  10:00  a.m. 

PLACE:  Room  117.  701  E  Street  N'VV,. 

Washmgton.  DC  20436 

STATUS:  Open  to  the  puhiic. 

MATTERS  TO  BE  CONSIDERED: 

1  .'Xgenda 

2  Minutes 

3  Rdtificalions 

4  Petitions  and  Complaints 

5,  Inv.  701-T.\-288.  289  and  731-TA-381.  382 
(F^eliminaryi  (Certain  Granite  from  lta!> 
and  Spam)— briefing  and  vote. 

6  Any  items  left  over  from  previous  agenda. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Kenneth  R,  Mason. 
S.'cretary  (202)  523-0161. 
Kenneth  R.  Mason, 

Sfcretary. 
August  25.  1987. 

|FR  Doc  87-20230  Filed  8-28-8-  5  06  PM] 

BILLING  CODE  702O-02-«l 

NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  August  31.  September  ". 

11,  and  21.  1987. 

PLACE:  Commissioners'  Conference 

Room.  171-  H  Street.  \W',,  Washington. 
DC. 


STATUS:  Optn  and  Closed, 
MATTERS  TO  BE  CONSIDERED: 
Week  of  .August  31 

IVe-diiesday.  September 2 
10:30  a.m. 
Affinnation,'Discuss>on  and  Vote  (Public 
MeetingI 

a.  Revision  to  the  General  Statemen'  "f 
Policy  and  FYocedures  for  Ejiforcement 
Action 

b.  Shoreham — Intervenor  Motion  to  .-Xdmit 
New  Contention  on  Medical  Services  for 
Contaminated  Iniured  Individuals 

c  Licensing  Board  Decision  in  Radiology 
Ultrasound  Nuclear  Consultants,  P  A. 
(Tentative! 

d.  Review  of  Ai_AB-667  (|urisdiction  Over 
Kress  Creek]  (Tentativtj 

Thursday,  September  3 

:00p-m. 
Briefing  on  Status  of  Decommissioning 
Activities  (Pulilic  Meeting' 

Week  of  September  7 — Tentative 

il  f^::}i'sday.  September  9 
2  00  p.m. 

Briefing  on  Perfonneince  of  Sand;a 
Containment  Tests  (Public  Meeting; 

Thursday.  September  10 

2  00  p.m. 

Discussion  of  Integration  of  .AEOD  Repur:« 
into  the  Regulatory  Process  IPuislic 
Meeting! 

3  30  p.m,  Affirmaticn, 'Discussion  and  \xe 

(Public  Meeting!  (if  needed  I 

Week  of  September  14 — Tentative 

,''/( ■ndc\  September  14 

10(»  a  m. 

Discussion  of  Managpmt-nt-Organ'7ri''on 
and  Internal  Personnel  Matter?  iClnsefi — 
Ex.  2  &  6) 


2:00  p.m. 

Briefing  on  the  Status  of  Peach  Bottom 
(Public  Meeting) 

Thursday.  September  17 
10:00  a.m. 
Affirmation/Discussion  and  Vole  (Public 

Meeting)  (if  needed) 

Week  of  September  21 — TentaUve 

Tuesday.  September  22 

2:00  p-m. 
Briefing  on  the  Integrated  Safety 
.Assessment  Program  (ISAP)  (Public 
Meeting) 

Thursday.  September  24 
2.00  pm, 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Note. — Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  witfi  the  Sunsnine 
Act  as  specific  items  are  identified  and  aooeo 
to  the  meeting  agenda.  If  there  is  no  specific 
sub)ect  listed  for  affirmation,  this  means  that 
no  Item  has  aS  yet  been  luentified  as 
requiring  ar.\  Commission  vote  on  ihiS  Uote. 

TO  VERIFY  THE  STATUS  OF  MEETINGS 
CALL  (RECORDING)  (202)  634-1496, 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Roberl  MrOsker  '2021 
634-1410 

Andrew  L.  Bates, 
Office  of  the  Secretary. 
August  27.  1987. 

KR  Doc  8''-20223  Filed  &-28-8''  4  ?3  pm] 

BILLING  CODE  7590-Ol-M 


33316 


Corrections 


1987 


UM  I 


This   section   of   the   FEDERAL   REGISTER 
contains   editorial   corrections   of   previously 
published    Presidential,    Rule,    Proposed 
Rule,    and   Notice   documents   and   volumes 
of   the  Code   of   Federal   Regulations, 
These   corrections   are   prepared   by   the 
Office   of   the   Federal    Register.   Agency 
prepared   corrections   are   issued   as   signed 
documents  and   appear  in   the  appropriate 
document   categories   elsewhere   in   the 
issue 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 
(AD-FRL  3215-1] 

Standards  of  Performance  for  New 
Stationary  Sources;  Determination  of 
Carbon  Monoxide  Emissions  in 
Certifying  Continuous  Emission 
Monitoring  Systems  at  Petroleum 
Refineries 

Correction 

In  ruie  document  8"-18598  bpgi.nning 
on  page  30674  in  the  issue  of  Monday, 
August  17,  198".  make  the  following" 
corrections: 

PART  60— {CORRECTED] 
Appendix  A — (Corrected] 

1.  On  page  30679,  in  the  third  column, 
in  the  last  line  of  the  column,  "  -^  10 
percent"  should  read  "in:  10  percent". 

2.  On  page  30680,  in  the  third  colum-. 
in  paragraph  5.3.  the  10th  line  should 
read  "to  400-or  400-to  1000-ppm  range,  I 
any  samples". 

3.  On  page  30681.  in  the  first  colum.n. 
in  the  second  line,  insert  the  word 
"Equation"  after  "using". 


4.  On  the  same  page,  Equation  lOA-4 
should  appear  as  follows: 

"C  =  C,(l-Fr 

5.  On  the  same  page,  in  the  second 
column,  under  "Bibliography",  in 
paragraph  4.,  in  the  second  line,  "Law" 

should  read  "Low". 

BILLING   CODE   'SOfr.'J'-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Part  404 

IRegulatlons  No.  4] 

Federal  Old-Age,  Survivors,  and 
Disability  Insurance;  Wage  Coverage 

Correction 

In  rule  document  87-18088  beginning 
on  page  29659  in  the  issue  of  Tuesday, 
August  11, 1987,  make  the  following 
correction: 

On  page  29663,  in  the  first  column,  in 
the  Authority,  in  the  second  line, 
"215(b)"  should  read  "215(h)". 

BILLING  CODE  1505-01-O 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

Issuance  of  Acquiescence  Rulings 

Correction 

In  notice  document  87-17945  beginning 
on  page  29441  in  the  issue  of  Friday, 
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August  7,  1987,  make  the  following 
corrections: 

1.  On  page  29442,  in  the  second 
column,  in  the  fifth  line,  insert  "202" 
after  "section". 

2.  On  page  29443,  in  the  first  column. 
under  AR  86-19(11).  in  the  first  Ime 
under  paragraph  Issue,  remove  "be". 

3.  On  the  same  page,  in  the  first 
column,  in  footnote  6.  in  the  seventh 
line,  "(f)  of  (g)"  should  read  "(f)  or  (g)". 

4.  On  the  same  page,  in  the  second 
column,  in  footnote  9,  in  the  fourth  line, 
"had"  should  read  "has". 

BILLING  CODE  1505-01-O 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-030-07-4322-02] 

Meeting;  Carson  City  District  Grazing 
Advisory  Board 


Correction 


I 


In  notice  document  87-18774 
appearing  on  page  30962  in  the  issue  of 
Tuesday.  August  18,  1987,  make  the 
following  correction: 

In  the  first  column,  in  the  third  line  of 
the  SUMMARY,  the  date  should  read 
"September  16.", 

BILLING  CODE  1505-01-0 
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Part  11 

Pension  Benefit 

Guaranty 

Corporation 

29  CFR  Parts  2616  and  2617 

Distress  Terminations  of  Single-Employer 
Plans  and  Standard  Terminations  of 
Single  Employer  Plans;  Proposed  Rules 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  2616  and  2617 

Distress  Terminations  of  Single- 
Employer  Plans  and  Standard 
Terminations  of  Single-Employer  Plans 

agency:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Proposed  rules. 

SUMMARY:  Thpse  regulations,  when 
adopted,  will  replace  the  Pension 
Benefit  Guaranty  Corporation's 
regulations  on  .N'otice  of  Intent  to 
Terminate  and  Determination  of  Plan 
Sufficiency  and  Termination  of 
Sufficient  Plans  (29  CFR  Parts  2616  and 
2617),  as  modified  by  the  .Notice  of 
Interim  Procedures,  51  FR  12491  (April 
10.  1986).  Those  regulations  were,  to  a 
great  extent,  rendered  obsolete  by  the 
enactment  of  the  Single-Employer 
Pension  Plan  Amendments  Acf  of  1986 
C'SEPPAA').  which  substantially 
changed  the  rules  governing  voluntary 
terminations  of  single-employer  plans. 
Among  other  changes.  SEPPAA  created 
two  distinct  types  of  voluntary 
termination,  "standard"  and  "distress". 
The  notice  of  interim  procedures 
summarized  the  new  termination  rules 
for  both  types  of  voluntary  plan 
terminations.  The  effect  of  these 
regulations,  when  adopted,  will  be  to 
replace  that  notice  and  prescribe,  in  Part 
2617,  all  of  the  rules  and  procedures 
governing  standard  terminations  and.  in 
Part  2616,  all  of  the  rules  and  procedures 
for  distress  terminations. 
DATE:  Comments  must  be  submitted  by 
November  2,  1987. 

ADDRESS:  Comments  should  be 
addressed  to  Office  of  the  Genera! 
Counsel  (Code  22500).  Pension  Benefit 
Guaranty  Corporation,  2020  K  Street. 
NW..  Washington,  DC  20006.  Comments 
will  be  a\ailable  for  public  inspection  at 
the  PBGC's  Communications  and  Public 
Affairs  Department,  Suite  7100,  at  the 
above  address,  between  the  hours  of 
9:00  a.m.  and  4:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT:  J. 
Ronald  Goldstein.  .Attorney.  Corporate 
Polic\  and  Regulations  Department 
(Code  35100).  Pension  Benefit  Guaranty 
Corporation,  2020  K  Street,  NW., 
Washington,  DC  20006;  202-778-8850 
(202-778-8859  for  TTY  and  TDD).  (These 
are  nut  toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION: 

Background 

On  April  7,  1986  the  Single-Employer 
Pension  Plan  Amendments  Act  of  1986 
("SEPPA.A"),  amending  the  Employee 
Retirement  Income  Security  Act,  as 


amended  (  "ERISA"  or  the  "Act"), 
became  law.  As  part  of  the  reform 
measures  aimed  at  better  protecting 
promised  pension  benefits  and  better 
controlling  the  costs  of  the  single- 
emplover  insurance  program  under  Title 
IV  of  ERISA,  SEPPAA  substantially 
altered  the  rules  governing  voluntary 
plan  terminations.  These  new  rules 
apply  to  all  terminations  initiated  {i.e., 
for  which  a  notice  of  intent  to  terminate 
was  filed)  on  or  after  January  1, 1986. 

Under  prior  law,  a  plan  administrator 
was  free  to  terminate  a  single-employer 
plan  at  any  time  (subject  to  certain 
procedural  requirements),  without 
regard  to  the  degree  to  which  plan 
benefits  were  funded.  Upon  the 
termination  of  an  underfunded  plan, 
participants'  benefits  were  protected  by 
Title  IV  only  to  the  extent  of  their 
guaranteed  benefits:  participants  lost 
their  right  to  any  additional  benefits  to 
which  they  were  entitled  under  the  plan 
[i.e..  their  nonforfeitable  benefits)  that 
were  not  funded. 

Moreover,  plan  termination  not  only 
enabled  a  plan  sponsor  to  cut  off  its 
statutory  obligation  to  fund  participants' 
benefits,  but  also  to  shift  all  or  a  portion 
of  the  liability  for  guaranteed  benefits  to 
the  single-employer  insurance  program. 
Plan  sponsors  that  were  able  to  continue 
in  business  end  to  continue  providing 
pension  coverage  to  their  employees 
found  that  it  was  cheaper  to  terminate 
their  underfunded  plans,  because  their 
liability  for  the  underfunding  was 
limited  by  the  net  worth  rule  in  ERISA 
section  4062.  Thus  under  prior  law,  the 
single-employer  insurance  program 
wound  up  bearing  the  burdens  of  plan 
underfunding,  often  in  cases  where  the 
plan  sponsor  was  financially  strong 
enough  to  sustain  the  costs  of 
eliminating  the  underfunding.  Further, 
participants  whose  nonforfeitable 
benefits  exceeded  PBGC  guarantees  lost 
benefits  unless  plan  assets  were 
sufficient  to  cover  them, 

SEPPAA  changed  all  this  and 
essentially  transferred  back  to  plan 
sponsors  the  liability  for  funding 
promised  pension  benefits  when  the 
plan  sponsor  is  financially  able  to  bear 
these  costs.  Under  SEPPAA,  the  right  to 
terminate  a  defined  benefit  plan  is  no 
longer  unrestricted.  Instead,  most  plan 
sponsors  may  terminate  their  plans  only 
if  the  plans  are  able  to  satisfy  "benefit 
commitments  ",  which  generally  exceed 
PBGC  guaranteed  benefits.  Failing  this, 
a  plan  may  be  terminated  only  if  the 
contributing  sponsor  that  maintains  the 
plan  and  the  other  members  of  its 
controlled  group  can  demonstrate  that 
they  are  in  such  poor  financial 
condition,  or  that  their  costs  of 
maintaining  single-employer  plans  have 


become  so  burdensome,  that  they 
cannot,  realistically,  continue  to 
maintain  the  plan  for  which  termination 
is  sought. 

The  first  kind  of  plan  termination  is  a 
"standard"  termination,  and  the  second 
a  "distress"  termination.  Under  SEPPAA 
section  11007.  amending  ERISA  section 
4041(a),  a  single-employer  plan  may  be 
voluntarily  terminated  only  in  a 
standard  or  distress  termination.  Absent 
qualifying  for  one  of  these  types  of 
termination,  a  single-employer  plan 
cannot  voluntarily  terminate. 

It  should  be  kept  in  mind,  however, 
that  SEPPAA  does  not  affect  a  plan 
administrator's  right  to  freeze  a  plan, 
although  SEPPAA  does  impose  certain 
new  notice  requirements  pertaining 
thereto.  Therefore,  in  cases  where  a  plan 
administrator  knows  that  a  plan  cannot, 
or  is  uncertain  whether  it  can,  qualify 
for  either  a  standard  or  distress 
termination,  the  plan  administrator  may 
want  to  consider  freezing  the  plan. 

In  addition  to  these  very  substantial 
changes  to  the  substantive  rules  on  plan 
termination.  SEPP,'\A  also  changes 
many  of  the  procedural  rules.  The  new 
rules  for  standard  terminations  are  set 
forth  in  amended  ERIS.A  section  4041(b) 
(amended  by  SEPPAA  section  11008) 
and  the  rules  for  distress  terminations 
are  in  amended  section  4041(c] 
(amended  by  SEPPAA  section  11009). 

In  order  to  reflect  these  new  rules,  the 
Pension  Benefit  Guaranty  Corporation's 
two  principal  regulations  dealing  with 
the  voluntary  plan  termination  process, 
the  rules  on  N'otice  of  Intent  to 
Terminate  and  Determination  of  Plan 
Sufficiency  and  Termination  of 
Sufficient  Plans  (29  CFR  Parts  2616  and 
2617),  need  to  be  totally  revised.  In 
keeping  with  the  structure  of  the 
SEPPAA  amendments,  the  PBGC  is  now 
proposing  to  promulgate  two  new 
termination  regulations,  one  dealing 
solely  with  distress  terminations  and  the 
Other  with  standard  terminations.  The 
distress  termination  rules  will  be 
codified  in  Part  2616  and  the  standard 
termination  rules  in  Part  2617. 

Most  terminations  under  SEPPAA  will 
be  standard  terminations.  In  addition,  a 
number  of  the  rules  applicable  to 
distress  terminations  are  merely 
variants  of  the  standard  termination 
rules.  For  these  reasons,  the  discussion 
that  follows  will  deal  first  with  standard 
terminations. 


Standard  Terminations — Statutory  Rules 

One  of  the  goals  of  the  Congress  in 
promulgating  the  new  termination  rules 
was  to  simplify  and  expedite  the  PBGC's 
review  of  terminations  under  which  the 
PBGC  would  not  be  called  on  to  pay 
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guaranteed  benefits,  thereby  permitting 
the  faster  distribution  of  plan  assets  to 
participants  in  those  plans,  as  well  as 
enabling  the  PBGC  to  devote  more  of  its 
resources  to  those  terminations  that  do 
impose  liabilities  on  the  plan 
termination  insurance  program.  Thus. 
sections  11007  and  11008  of  SEPP/XA 
greatly  reduce  the  PBGC's  role  in 
standard  terminations,  while  at  the 
same  time  increasing  the  statutory 
protections  afforded  plan  participants 
and  beneficiaries  and  enhancing  their 
ability  to  protect  their  own  rights.  In 
developing  proposed  Part  2617,  the 
PBGC  has  adhered  to  this  Congressional 
intent  and  attempted  to  restrict  its  role 
in  standard  terminations  to  the 
minimum  consistent  with  its  statutory 
obligations. 

Although  the  substantive 
requirements  for  standard  terminations 
are  new,  many  of  the  procedural  rules 
are  a  codification  of  the  PBGC's  prior 
procedures  for  terminating  sufficient 
plans.  Therefore,  the  termination 
process  described  in  SEPPAA  section 
11008.  amended  ERISA  section  4041(b). 
will  be  familiar  to  most  pension 
practitioners.  (Statutory  references 
hereinafter  are  to  amended  section  4041 
unless  stated  otherwise.) 

Pursuant  to  section  4041(b)(1).  a  plan 
may  terminate  in  a  standard  termination 
only  if: 

(A)  The  plan  administrator  issues  a 
60-day  advance  notice  of  intent  to 
terminate  to  affected  parties  other  than 
the  PBGC  (as  required  by  section 
4041(a)(2)); 

(B)  The  plan  administrator  issues  a 
termination  notice  to  the  PBGC  and 
notices  of  benefit  commitments  to  plan 
participants  and  beneficiaries  (as 
required  by  section  4041(b)(2)  (A)  and 
(B)); 

(C)  The  PBGC  does  not  issue  the  plan 
a  notice  of  noncompliance  under  section 
4041ib)(2)(C);  and 

(D)  When  the  final  distribution  of 
assets  occurs,  plan  assets  are  sufficient 
to  satisfy  all  benefit  commitments  under 
the  plan. 

The  requirement  of  a  60-day  notice  of 
intent  to  terminate  to  plan  participants, 
beneficiaries  and  collective  bargaining 
representatives  derives  from,  but 
significantly  modifies,  the  requirement 
in  the  PBGC's  .Notice  of  Intent  to 
Terminate  regulation  that  the  plan 
administrator  notify  participants  and 
retirees  of  a  proposed  termination  on  or 
before  the  date  of  filing  the  notice  with 
the  PBGC.  Under  amended  section 
4041(a](2),  however,  the  notice  of  intent 
to  terminate  is  not  filed  with  the  PBGC 
and  the  recipients  must  receive  personal 
notice.  Instead  of  filing  the  notice  of 
intent  to  terminate  with  the  PBGC,  the 


plan  administrator  must  m.ike  a 
subsequent  filing  with  the  PBGC, 
referred  to  in  Part  2617  as  the  "standard 
termination  notice".  The  requirements 
for  this  notification  to  the  PBGC 
(contained  in  section  4041(b)(2)(A)) 
essentially  embody  the  PBGC's  Enrolled 
.•\ctuary  and  Plan  Administrator 
Certification  Program,  making  that 
program  mandatory  for  all  standard 
terminations. 

The  requirement  of  the  issuance  of 
notices  of  benefit  commitments  to  plan 
participants  and  beneficiaries  is  new 
under  SEPPAA  and  is  discussed  in 
greater  detail  later  in  this  preamble. 
However,  it  is  important  at  the  outset  to 
understand  SEPPAA's  new  concept  of 
"benefit  commitments",  since  this 
concept  is  central  to  many  of  SEPPAA's 
most  significant  reformations  of  prior 
law. 

"Benefit  commitments"  are  those 
benefits  which:  (1)  Are  guaranteed  by 
the  PBGC  under  section  4022  of  the  Act: 
(2)  would  be  guaranteed  but  for  the 
limitations  in  section  4022(b);  or  (3) 
constitute  early  retirement  supplements 
or  subsidies  or  plant  closing  benefits, 
providing  the  participant  or  beneficiary 
has.  prior  to  the  plan  termination  date, 
satisfied  the  plan's  conditions  for 
entitlement  to  the  benefit,  but  for  the 
statutory  exceptions  (listed  in  the 
regulation).  The  legislative  history  of 
this  provision  indicates  that  the  terms 
comprising  the  third  portion  of  the 
definition  are  to  be  liberally  construed. 
Benefit  commitments  include,  for 
example.  "30-and-out"  benefits  or  post- 
termination  cost-of-living  adjustments, 
assuming,  in  both  cases,  that  all 
conditions  for  entitlement  to  the  benefit 
had  been  satisfied  before  plan 
termination.  Benefit  commitments  do 
not,  however,  include  benefits  related  to 
post-termination  service  or  post- 
termination  shutdowns.  Thus,  benefit 
commitments  do  not  include  all  benefits 
protected  by  section  301(a)  of  the 
Retirement  Equity  Act  under  section 
4: 1(d)(6)  of  the  Internal  Revenue  Code. 

Title  IV  now  protects  participants' 
rights  to  their  benefit  commitments 
(although,  as  will  be  discussed  later  in 
this  preamble,  this  protection  is  only 
partial  in  the  case  of  distress 
terminations).  Under  amended  section 
4041,  a  "sufficient"  plan  is  one  that  can 
satisfy  all  obligations  for  benefit 
commitments,  rather  than  merely 
guaranteed  benefits. 

The  provision  for  the  PBGC's  issuance 
of  a  "notice  of  noncompliance"  is  new 
under  SEPPAA  and  constitutes  a 
reversal  of  prior  procedure.  The  PBGC 
must  issue  this  notice  (normally  within 
60  days  after  receipt  of  the  standard 
termination  notice)  in  order  to  slop  a 


proposed  standard  termination,  thereby 
prohibiting  a  plan  administrator  from 
making  the  final  distribution  of  assets. 
Contrary  to  prior  law.  under  SEPPAA 
the  PBGC  must  take  no  formal  action  to 
authorize  a  final  distribution  of  plan 
assets,  but  instead,  must  act  only  if  it 
wishes  to  stop  the  distribution.  (Of 
course,  the  PBGC's  taking  no  action  to 
stop  a  final  distribution  of  assets  docs 
not  imply  that  the  termination  and 
distribution  satisfy  the  requirements  of 
the  Internal  Revenue  Code.)  The  PBGC 
will  issue  a  notice  of  noncompliance  if  if 
determines  that  any  of  the  notice 
requirements  was  not  met.  or  that  there 
is  reason  to  believe  that  the  plan  is  not 
sufficient  for  benefit  commitments 
(section  4041(b)(2)(C)). 

SEPPAA's  final  prerequisite  to  a 
standard  termination  is  a  significant 
departure  from  prior  law,  one  intended 
to  protect  the  single-employer  insurance 
program.  Previously,  if  a  plan  was 
sufficient  for  guaranteed  benefits  as  of 
the  proposed  termination  date  and 
thereafter  became  insufficient,  its  earlier 
status  vlas  controlling.  Thus, 
participants  received  the  benefits  to 
which  assets  were  allocated  as  of  the 
proposed  termination  date,  and  the 
PBGC  made  up  the  subsequent  shortfall. 
This  liability  was  borne  by  the  PBGC 
without  any  commensurate  liability  for 
the  plan  sponsor. 

Under  SEPPAA.  when  a  subsequent 
insufficiency  (for  benefit  commitments) 
occurs,  the  proposed  termination  is 
nullified,  and  the  plan  continues  as  an 
ongoing  plan.  Thus.  SEPPAA  ensures 
that  the  obligation  for  funding  promised 
benefits  stays  with  the  plan  sponsor, 
rather  than  the  insurance  program.  (.As 
will  be  discussed  later  in  this  preamble, 
this  same  principle  is  incorporated  in  a 
slightly  modified  fashion  under  the 
distress  termination  rules  as  well.) 

Finally,  unless  the  PBGC  issues  a 
notice  of  noncompliance  barring  the 
termination,  and  assuming  that  the  plan 
can  in  fact  satisfy  all  benefit 
commitments,  the  plan  administrator 
must  close  out  the  plan  (section 
4041(b)(2)(D))  in  the  same  manner  as 
under  prior  law.  The  plan  administrator 
must  also  (as  under  prior  practice) 
submit  a  post-distribution  certification 
to  the  PBGC  (section  4041(b)(3)). 

Distress  Terminations — Statutory  Rules 

As  mentioned  above.  SEPPAA's 
restrictions  on  the  termination  of 
insufficient  (for  benefit  commitments) 
plans  constitute  a  major  departure  from 
prior  law.  In  addition  to  meeting  notice 
requirements  similar  to  those  applicable 
to  standard  terminations,  qualification 
for  a  distress  termination  necessitates 
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demonstrating  the  requisite  financial 
hardship. 

Specifically,  under  section  4041(c)(1), 
a  plan  may  terminate  in  a  distress 
termination  only  if: 

I.A)  The  plan  administrator  issues  a 
60-ddy  advance  notice  of  intent  to 
terminate  to  affected  parties  including 
the  PBGC  (as  required  by  section 
4041(a]{2)): 

(B)  The  plan  administrator  issues  a 
subsequent  termination  notice  to  the 
PBGC,  referred  to  in  Part  2616  as  the 
"distress  termination  notice",  (as 
required  bv  section  4041(c)(2)(A)):  and 

(C)  The  PBGC  determines  that  the 
distress  tests  are  satisfied  in  accordance 
with  section  404.1  (c)(2)'B). 

Section  4041(c)(2)(B)  both  establishes 
the  four  statutory  distress  tests  and 
prescribes  their  applicability.  Under  that 
provision,  the  contributing  sponsor  and 
each  substantial  member  of  its 
controlled  group  must  satisfy  at  least 
one  of  the  distress  tests:  they  need  not 
all  satisfy  the  same  distress  test.  The 
concept  of  a  "substantial  member"  of  a 
controlled  group  is  new  under  SEPPAA 
and  is  defined  as  any  member  of  a 
controlled  group  whose  assets  comprise 
at  least  five  percent  of  the  total  assets  of 
the  entire  controlled  group.  (It  should  be 
kept  in  mind  that  this  concept  of  a 
substantial  member  of  a  controlled 
group  is  relevant  only  for  purposes  of 
satisfying  the  statutory  distress  tests. 
Employer  liability  under  section  4062  of 
the  Act  still  runs  to  all  members  of  the 
contributing  sponsor's  controlled  group.) 

The  four  distress  tests  are  as  follows; 

(1)  Liquidation  in  bankruptcy — a 
person  has  filed  or  had  filed  against  it, 
as  of  the  termination  date,  a  petition 
seeking  liquidation  under  title  11.  United 
States  Code,  or  under  a  similar 
provision  of  state  law,  and.  as  of  that 
date,  the  petition  has  not  been 
dismissed. 

(2)  Reorganization  in  bankruptcy — a 
person  has  filed  or  had  filed  against  it. 
as  of  the  termination  date,  a  petition 
seeking  reorganization  under  title  11,  or 
under  a  similar  state  law,  or.  as  of  that 
date,  a  case  described  in  =1.  has  been 
converted  to  a  reorganization 
proceeding:  the  case  has  not  been 
dismissed,  as  of  the  termination  date; 
and  the  plan  termination  is  approved  by 
the  bankruptcy  court  or  the  appropriate 
state  court. 

(3)  Inability  to  continue  in  business — a 
person  demonstrates  that,  unless  a 
distress  termination  occurs,  the  person 
will  be  unable  to  pay  its  debts  and  to 
continue  in  business. 

(4)  Unreasonably  burdensome  pension 
costs — a  person  demonstrates  that  its 
costs  of  providing  pension  coverage 
have  become  unreasonably  burdensome 


solely  as  a  result  of  declining 
employment  of  employees  covered 
under  all  single-employer  plans 
maintained  by  that  person. 

If  the  PBGC  determines  that  the 
necessary  persons  meet  at  least  one  of 
these  tests,  and  the  aforementioned 
notice  requirements  are  also  satisfied, 
the  plan  may  terminate  in  a  distress 
termination.  How  this  is  effected 
depends  on  the  degree  to  which  plan 
benefits  are  funded.  Under  section 
4041(c)(3)(B).  the  rules  for  implementing 
a  distress  termination  are  a  hybrid  of 
the  rules  applicable  to  standard 
terminations  and  the  rules  under  prior 
law  applicable  to  the  termination  of 
insufficient  (for  guaranteed  benefits) 
plans. 

If  a  plan  can  pay  at  least  all 
guaranteed  benefits,  the  PBGC  will 
authorize  the  plan  administrator  to 
distribute  all  plan  assets  according  to 
the  same  rules  as  under  a  standard 
termination  (sections  4041(c)(3)(B)  (i) 
and  (ii)).  If  the  plan  assets  are  not 
sufficient  to  satisfy  guaranteed  benefits, 
the  plan  administrator  may  not  take  any 
further  actions  to  implement  the  plan 
termination,  and  the  PBGC  will  act 
under  ERISA  section  4042  to  have  a 
trustee  appointed  and  will  assume  the 
obligation  to  pay  guaranteed  benefits 
(section  4041(c)(3)(B)(iii)). 

As  alluded  to  previously.  SEPPAA 
modifies  Title  IV's  employer  liability 
rules  in  a  number  of  significant  ways  in 
order  to  better  protect  the  termination 
insurance  program  and  plan  participants 
and  beneficiaries.  Two  of  these  changes 
are  pertinent  to  the  distress  termination 
process. 

First,  since  in  some  distress 
terminations  plan  administrators  will  be 
authorized  to  distribute  plan  assets,  the 
possibility  exists  that  a  subsequent 
insufficiency  for  guaranteed  benefits  (or. 
less  likely,  a  subsequent  insufficiency 
for  benefit  commitments)  may  occur. 
When  this  happens,  the  original 
valuations  and  asset  allocation  are  no 
longer  controlling.  Instead.  SEPPAA 
provides  for  new  valuations  and  a  new 
allocation  as  of.  generally,  the  date  the 
subsequent  insufficiency  is  discovered 
(sections  4062  (b)(1)(B)  and  (c)(1)(B)). 
Thus,  the  liability  or  loss  associated 
with  a  subsequent  shortfall  is  shared  by 
the  contributing  sponsor  (and  its 
controlled  group  members),  plan 
participants  and  the  PBGC. 

The  second  employer  liability  change 
pertinent  to  the  termination  process  is 
the  creation  of  liability  for  unfunded 
benefit  commitments  in  excess  of 
guaranteed  benefits  (section  4062(a)(2)). 
This  liability  equals  the  lesser  of  15%  of 
total  benefit  commitments  or  75%  of  the 
unfunded  benefit  commitments  in 


excess  of  guaranteed  benefits.  It  affords 
plan  participants  some  protection 
against  a  plan's  inability  to  pay  the 
benefits  to  which  participants  were 
entitled.  In  order  to  collect  this  liability 
and  make  payments  to  participants, 
SEPPAA  creates  a  new  "section  4049 
trust".  (Proposed  Part  2616  set  forth 
below  does  not  deal  with  the 
establishment  and  operation  of  the 
section  4049  trust.  That  will  be  dealt 
with  in  a  separate  regulation.) 

Because  of  the  similarities  between 
SEPPAA.  particularly  its  standard 
termination  rules,  and  prior  rules  for 
terminating  plans,  the  discussion  of  the 
proposed  regulations  that  follows  does 
not  summarize  all  of  the  regulations,  but 
rather  focuses  on  the  new  rules  and 
discusses  issues  arising  from  them.  It 
should  be  kept  in  mind  that  a  number  of 
the  issues  raised  under  the  discussion  of 
Part  2617  are  applicable  to  distress 
terminations,  as  well. 

Finally,  the  PBGC  notes  that  it  is  still 
reviewing  these  termination  regulations, 
as  well  as  others  of  its  regulations  [e.g., 
Parts  2618  and  2619,  dealing  with  the 
allocation  of  plan  assets  and  the 
valuation  of  plan  benefits,  respectively) 
to  determine  what  changes  are 
necessary  to  conform  the  regulations  to 
the  requirements  of  the  Retirement 
Equity  Act  ("REA ').  For  this  reason,  the 
sections  in  Parts  2616  and  2617  dealing 
with  the  form  of  benefit  that  must  be 
provided  upon  plan  termination  and 
with  the  election  of  alternative  forms 
have  been  reserved.  Similarly,  it  should 
be  understood  that  portions  of  Part  2619. 
which  is  referred  to  in  several  places 
both  in  this  preamble  and  in  Part  2616. 
will  be  revised  in  light  of  REA  (and 
SEPPAA).  The  PBGC  expects  that  these 
revisions  will  be  completed  before  Parts 
2616  and  2617  are  made  final.  (Although, 
the  various  REA  issues  are  not 
specifically  addressed  in  this  preamble, 
the  PBGC  welcomes  public  comment  on 
the  proper  interaption  of  REA  with 
ERISA  Title  IV.)  | 

Part  2617— Standard  Terminations 

Section  2617.2  of  the  regulation  on 
standard  terminations  defines  several 
terms  new  under  SEPPAA.  The  new 
term  "benefit  commitments"  was 
discussed  above.  Also  new  is  the  term 
"affected  parties".  Among  other  uses, 
this  term  is  used  to  describe  the  persons 
to  whom  a  notice  of  intent  to  terminate 
must  be  issued.  Since,  in  a  standard 
termination,  that  notice  is  not  given  to 
the  PBGC.  §  2617.2  omits  the  PBGC  from 
the  statutory  list  of  affected  parties.  It 
defines  "affected  party"  as  each  plan 
participant,  each  beneficiary  of  a 
deceased  participant,  each  alternate 
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payee  under  an  applicable  qualified 
domestic  relations  order,  and  each 
employee  organization  representing  plan 
participants.  For  purposes  of  this 
regulation,  "participant"  is  defined  as  it 
is  defined  under  the  PBGC's  Payment  of 
Premiums  regulation  (29  CFR  Part  2610). 
except  that  the  definition  in  §  2617.2 
does  not  include  deceased  participants. 
(As  under  Part  2610,  the  definition  also 
excludes  participants  whose  benefits 
have  been  fully  satisfied  through  the 
purchase  from  an  insurer  of  an 
irrevocable  commitment  to  provide  the 
benefits.) 

SEPPAA  uses  the  terms  "contributing 
sponsor"  and  "members  of  the 
contributing  sponsor's  controlled  group" 
in  lieu  of  the  term  "em.pioyer".  For 
purposes  of  standard  terminations,  only 
the  term  "contributing  sponsor"  is 
relevant,  and  it  is  defined  as  the  person 
who  is  responsible  for  meeting  the 
minimum  funding  standards  with 
respect  to  a  plan.  This  definition  does 
not  deal  with  paragraph  (B)  of  the 
statutory  definition,  which  has  no 
relevance  to  standard  termination  and  is 
discussed  in  connection  with  distress 
termination. 

Part  2617  uses  an  old  term,  "proposed 
termination  date",  in  a  slightly  different 
manner  than  under  prior  law.  The 
"proposed  termination  date"  is  the  date 
so  specified  in  the  notice  of  intent  to 
terminate  and  the  standard  termination 
notice  filed  with  the  PBGC.  If  these 
dates  are  different,  the  date  in  the 
standard  termination  notice  is 
controlling.  This  might  occur  when,  for 
example,  a  plan  administrator  decides 
that  more  time  is  needed  to  file  the 
standard  termination  notice  and 
therefore  a  later  termination  date  must 
be  proposed  in  that  notice.  (See 
discussion  below  on  the  time  limits  for 
filing  a  standard  termination  notice.) 
The  proposed  termination  date  specified 
in  the  termination  notice  may  be  later, 
but  never  earlier,  than  the  date  stated  in 
the  notice  of  intent  to  terminate. 

The  term  "proposed  termination  date" 
is  used  throughout  the  regulation,  rather 
than  the  term  "termination  date".  This  is 
because  until  the  final  distribution  of 
assets  in  satisfaction  of  all  benefit 
commitments  occurs,  the  plan 
termination  is  contingent  upon  the 
plan's  ability  to  actually  satisfy  all 
benefit  commitments  under  the  plan. 
When  this  final  distribution  occurs,  then 
the  proposed  termination  date  becomes 
the  actual  termination  date. 

One  of  the  other  SEPPAA  changes 
designed  to  better  enable  plan 
participants  to  protect  their  rights  in  the 
event  of  a  proposed  plan  termination  is 
set  forth  in  section  4041(a)(3)  and 
implemented  by  §  2617.5  of  this 


proposed  regulation.  (Section  4041(a)(3) 
also  applies  to  distress  terminations, 
and  therefore,  the  discussion  that 
follows  is  relevant  to  those  terminations 
as  well.)  Pursuant  to  section  4041(a)(3). 
the  PBGC  may  'not  proceed  with  a  plan 
term.ination  if  the  termination  would 
violate  the  terms  and  conditions  of  an 
existing  collective  bargaining 
agreement".  While  the  purpose  of  this 
provision  seems  rather  straightforward, 
implementing  it  raises  a  host  of 
questions. 

By  Its  terms  this  rule  applies  only  to 
terminations  that  would  violate 
"existing  collective  bargaining 
agreements"  (emphasis  added).  Yet,  in 
many  cases  when  a  collective 
bargaining  agreement  has  expired,  the 
parties  continue  to  be  obligated  to 
adhere  to  the  terms  of  the  expired 
agreement.  Should  the  protection 
afforded  plan  participants  by  section 
4041(a)(3)  continue  to  exist  in  these 
situations? 

Other  difficult  problems  involve  the 
condition  "if  the  termination  would 
violate  the  .  .  .  collective  bargaining 
agreement".  Obviously,  whether  this  is 
the  case  will  often  be  subject  to  dispute. 
Who  is  to  make  this  determination? 
Labor-management  relations  law 
prov  ides  mechanisms  for  resolving  such 
disputes,  as  do  many  collective 
bargaining  agreements.  This  suggests 
that  the  PBGC  should  not  attempt  to 
make  these  determinations.  But  if  it  does 
not.  does  that  mean  that  the  PBGC  must 
suspend  processing  of  a  plan 
termination  whenever  there  is  an 
assertion  that  the  termination  would 
violate  an  existing  collective  bargaining 
agreement?  (Indeed,  is  a  mere  assertion 
adequate  to  invoke  section  4041(a)(3),  or 
must  a  party  take  some  formal  action, 
e.^..  initiate  arbitration  or  file  a 
lawsuit?)  What  if  a  challenge  is 
frivolous  on  its  face?  Further,  if  the 
PBGC  is  not  to  make  these 
determinations,  how  long  may  the 
suspension  of  a  termination  last?  Must 
the  suspension  continue  until  the 
challenging  party  and  the  contributing 
sponsor  have  exhausted  their  judicial 
remedies  and  appeal  rights? 

The  PBGC  has  considered  these 
questions  in  developing  the  rules  set 
forth  in  proposed  §  2617.5  as  discussed 
below  (and  proposed  §  2616.5  in  the 
distress  regulation).  The  PBGC 
emphasizes,  however,  that  this  is  a 
proposal  only  and  urges  interested 
persons  to  submit  their  views  on  these 
matters. 

In  brief,  §  2617.5(a)  of  the  proposed 
regulation  provides  that  whenever  the 
PBGC  is  advised,  prior  to  the  expiration 
of  the  time  within  which  it  may  issue  a 
notice  of  noncompliance,  that  a  formal 


challenge  (as  described  in  §  2617.5(c)) 
has  been  initiated  asserting  that  the  plan 
termination  violates  the  terms  of  an 
existing  collective  bargaining 
agreement,  the  PBGC  will  suspend  the 
processing  of  the  termination.  The  effect 
of  a  suspension  is  to  stop  the  running  of 
all  time  periods  imposed  by  the  Act  and 
this  regulation  relevant  to  the 
termination.  The  suspension  does  not, 
however,  nullify  the  notice  of  intent  to 
terminate,  nor  negate  its  effects. 
Therefore,  the  prohibition  in  §  2617.4 
against  any  distributions  pursuant  to  the 
plan  termination  after  issuance  of  the 
notice  of  intent  to  terminate  remains  in 
effect,  and  benefit  accruals  and  vesting 
cease  as  of  the  proposed  termination 
date.  (As  in  any  proposed  termination,  if 
the  PBGC  ultimately  dismisses  or 
nullifies  the  termination,  accruals  and 
vesting  resume  as  of  the  proposed 
termination  date.) 

The  methods  of  formally  challenging  a 
proposed  termination  described  in 
§  2617.5(c)  are  methods  available  under 
labor  relations  law.  This  list  is  intended 
to  be  all  inclusive.  Whether  or  not  any 
one  of  these  avenues  is  available  in  a 
particular  case  depends  on  the  terms  of 
the  collective  bargaining  agreement 
and/or  applicable  law.  This  regulation 
does  not  confer  any  new  rights  with 
respect  to  how  or  when  a  party  may 
challenge  a  proposed  plan  termination 
under  a  collective  bargaining  agreement. 

A  suspension  under  §  2617.5  remains 
in  effect  until  the  final  resolution  of  the 
challenge  as  described  in  §  2617.5(d).  As 
with  the  types  of  formal  challenges  that 
may  be  initiated,  this  list  is  meant  to  be 
all  inclusive.  If  the  contributing  sponsor 
prevails  and  wishes  to  continue  the  plan 
termination,  the  termination  proceeding 
will  be  reactivated  and  all  prior  actions 
taken  with  respect  to  the  termination 
shall  be  effective.  If  the  challenge  to  the 
termination  is  sustained,  the  PBGC  shall 
dismiss  the  termination  proceeding  and 
it  shall  be  void  ab  initio. 

Proposed  §  2617.6  ("Requirement  for 
annuities  ")  contains  a  general  rule  that 
is  very  similar  to  the  general  rule  under 
the  PBGC's  old  sufficiency  regulation. 
As  noted  earlier  in  this  preamble,  rules 
on  exceptions  to  the  annuity 
requirement  and  required  annuity  form 
have  been  reserved  until  the  PBGC 
determines  what  changes  are  necessary 
to  conform  the  regulation  to  the 
requirements  under  Title  I  of  ERISA  and 
the  Internal  Revenue  Code  that  were 
added  by  the  Retirement  Equity  Act. 

Proposed  §  2617.7  carries  over  from 
the  existing  regulation,  with  one 
important  change,  the  rule  permitting  a 
contributing  sponsor  to  make  a 
commitment  to  make  a  plan  sufficient. 
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Undor  a  standard  termination,  of  course, 
that  commitment  must  be  to  fund  all 
benefit  commitments  under  the  plan. 
However.  §  2617.7  provides  that  if  the 
contributing  sponsor  is  the  subject  of  a 
bankruptcy  liquidation  or  reorganization 
proceedmg.  the  commitment  will  be 
valid  only  if  it  is  approved  by  the  court 
before  which  the  proceeding  is  pending. 
The  purpose  of  this  rule  is  to  prev  ent  a 
standard  termination  from  going 
forward  on  the  basis  of  a  commitment 
that  is  not  very  likely  to  be  honored. 

Proposed  §  2617.8  contains  the  rule  on 
what  constitutes  "filing"  of  a  document 
with  the  PBGC  under  this  regulation. 
Under  §  2617. e(a).  a  document  is 
deemed  filed  with  the  PBGC  on  the  date 
that  it  is  received  by  the  PBGC, 
providing  it  is  received  on  a  regular 
business  day,  no  later  than  4:00  p.m. 
Documents  received  at  other  times  are 
deemed  filed  on  the  next  regular 
business  day.  This  change  from  prior 
practice  is  necessary  because  the  old 
filing  rule  (postmark  date)  proved 
difficult  to  administer,  and  because  the 
PBGC's  lime  for  reviewing  proposed 
terminations  is  shorter  under  SEPPAA. 

Section  4041(a)(2)  provides  that,  at 
least  60  days  prior  to  the  proposed 
termination  date,  the  plan  administrator 
must  provide  each  affected  party  with  a 
notice  of  intent  to  terminate.  This 
requirement  is  implemented  by 
§  2617.12,  which  requires  the  plan 
administrator  to  issue  [i.e.,  either  hand 
deliver  or  deposit  with  a  mail  or  courier 
service)  the  notices  by  the  stipulated 
date.  (Section  2617.12  also  provides  that 
the  notices  may  not  be  issued  more  than 
180  days  prior  to  the  proposed 
termination  date.)  In  other  words,  the 
earliest  possible  proposed  termination 
date  is  the  date  the  notices  are  issued 
plus  60  days.  For  example,  a  plan 
administrator  who  wished  to  terminate 
a  plan  on  October  31,  1986,  would  have 
to  issue  all  notices  of  intent  to  terminate 
no  later  than  September  1,  1986; 
September  1  plus  60  days  is  October  31. 
The  PBGC  stresses  this  rule  because  this 
requirement  cannot  be  waived.  If  a 
standard  termination  notice  filed  with 
the  PBGC  shows  that  the  proposed 
termination  date  stated  in  the  notice  of 
intent  to  terminate  did  not  comply  with 
this  rule,  the  PBGC  will  issue  a  notice  of 
noncompliance  voiding  the  proposed 
termination.  In  order  to  terminate  the 
plan,  the  plan  administrator  would  then 
have  to  begin  the  process  again. 

Because  of  the  severity  of  this  rule, 
§  2617.12(a)  requires  that  the  notices  be 
"issued"  by  the  appropriate  date.  To 
require  actual  delivery  would,  in  the 
PBGC's  judgment,  place  an 
unreasonable  burden  on  the  plan 


administrator  in  light  of  the 
consequences  of  noncompliance.  The 
plan  administrator  is  not  responsible  for 
the  performance  of  the  United  States 
Postal  Service  or  any  other  established 
delivery  service.  To  require  actual 
delivery  of  the  notices  by  the 
appropriate  date  would  mean  that 
slower  delivery  than  the  plan 
administrator  might  reasonably  have 
expected  could  defeat  the  plan 
termination.  Moreover,  the  60-day 
requirement  (increased  from  10  days 
under  prior  law)  ensures  that  the 
affected  parties  will  be  advised  of  the 
proposed  termination  in  time  to 
challenge  it  if  they  so  desire.  (The  PBGC 
notes  that  plan  administrators  may 
choose  to  use  the  same  mailing  for  the 
notice  of  intent  to  terminate  and  the 
notice  to  interested  parties  required 
under  ERISA  section  3001,  although 
these  notices  must  be  set  forth  in 
separate  documents.) 

Pursuant  to  section  4041(b)(2)(A),  the 
plan  administrator  must  file  the 
standard  termination  notice  with  the 
PBGC  "(a)3  soon  as  practicable"  after 
the  issuance  of  the  notices  of  intent  to 
terminate.  Notices  of  benefit 
commitments  must  be  issued  no  later 
than  the  date  on  which  the  standard 
termination  notice  is  sent  (section 
4041(b)(2)(B)).  The  PBGC  is  concerned 
that  an  "as  soon  as  practicable"  rule 
would  be  unadministrable,  and 
therefore,  §  2617.15(a)  requires  the  plan 
administrator  to  file  the  standard 
termination  notice  no  later  than  60  days 
after  the  proposed  termination  date 
stated  in  the  notice  of  intent  to 
terminate  (or,  if  later,  the  proposed 
termination  date  specified  in  the 
standard  termination  notice).  For 
example,  if  the  proposed  termination 
date  stated  in  the  notice  of  intent  to 
terminate  was  October  31,  the  standard 
termination  notice  would  have  to  be 
filed  with  the  PBGC  no  later  than 
December  30:  October  31  plus  60  days  is 
December  30.  (Tracking  the  statutory 
language,  §  2617.13(a)  requires  that  the 
notices  of  benefit  commitments  be 
issued  no  later  than  the  date  on  which 
the  standand  termination  notice  is  sent 
to  the  PBGC). 

The  PBGC  believes  that  this  6G-day 
rule  is  necessary  to  avoid  potential 
abuse  of  the  termination  process. 
Without  the  establishment  of  a  fixed 
time  period  within  which  a  plan 
administrator  must  proceed  with  a 
termination,  the  process  could  be  used 
to  effect  a  "deep  freeze"  of  the  plan  (i.e., 
the  cessation  of  benefit  accruals  and 
vesting),  while  waiting  for  the  most 
propitious  time  to  carry  out  the 
termination  and  actually  distribute  plan 


assets  in  full  satisfaction  of  all  benefit 
commitments. 

The  PBGC  also  believes  that  this  rule 
provides  more  than  enough  time  (at 
least  120  days  after  issuance  of  the 
notices  of  intent  to  terminate)  for  plan 
administrators  to  issue  the  notices  of 
benefit  commitments  and  prepare  and 
file  the  standard  termination  notice.  The 
regulation  does  provide  for  a  limited 
extension  to  complete  the  filing  of  a 
standard  termination  notice  submitted 
within  the  requisite  60-dav  period 
(§  2617.16(d)).  Moreover,  if  the  plan 
administrator  finds  that  it  is  impossible 
to  submit  the  standard  termination 
notice  within  60  days  after  the  proposed 
termination  date  stated  in  the  notice  of 
intent  to  terminate,  the  plan 
administrator  may  set  a  later  proposed 
termination  date  in  the  standard 
termination  notice.  However,  in  no 
event  may  the  new  proposed 
termination  date  be  later  than  180  days 
after  the  issuance  of  the  notices  of  intent 
to  terminate. 

The  PBGC  stresses  that  it  will  not 
waive  the  filing  date  requirement.  Filing 
a  standard  termination  notice  after  the 
60-day  period  (or  failing  to  complete  the 
submission  within  the  time  specified  in 
§  2617.16(d))  will  result  in  the  PBGCs 
issuing  a  notice  of  noncompliance 
pursuant  to  §  2617.17. 

One  more  time  limit  under  the 
regulation  bears  mentioning.  Section 
4041(b)(2)(D)  requires  the  plan 
administrator  to  begin  the  final 
distribution  of  assets  "as  soon  as 
practicable"  after  the  expiration  of  the 
period  within  which  the  PBGC  may 
issue  a  notice  of  noncompliance.  For  the 
reasons  stated  in  connection  with  the 
60-day  rule  discussed  above,  the  PBGC 
has  decided  that  it  should  establish  a 
fixed  time  frame  for  making  the 
distribution.  Accordingly.  §  2617.18(a) 
requires  the  plan  administrator  to  make 
the  final  distribution  within  30  days 
after  the  expiration  of  the  PBGC's 
review  period. 

The  PBGC  finds  that  the  most 
common  reason  given  by  plan 
administrators  for  delaying  the  final 
distribution  is  that  the  plan  has  not 
received  an  IRS  determination  letter 
with  respect  to  the  termination.  The 
PBGC,  therefore,  urges  plan 
administrators  to  file  their  requests  for 
determination  letters  early  in  the 
termination  process,  at  or  about  or 
before  the  time  they  issue  the  notices  of 
intent  to  terminate. 

Where,  despite  the  plan 
administrator's  best  efforts,  it  is  not 
possible  to  distribute  plan  assets  within 
the  required  period,  the  PBGC  may 
extend  the  period  under  §  2617.18(e).  A 
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request  for  extension  must  be  filed 
before  the  expiration  of  the  30-day 
period  and  request  an  extension  of  a 
specific  duration  not  to  exceed  45  days. 
The  PBGC  will  grant  the  extension  only 
if  it  finds  that  the  inability  to  distribute 
is  not  caused  by  the  actions  or  inactions 
of  the  plan  administrator  or  contributing 
sponsor. 

In  this  connection,  the  PBGC  notes 
that  the  existence  of  a  claim  against  the 
contributing  sponsor  for  due  and  unpaid 
contributions  is  not  a  valid  reason  for 
delaying  the  final  distribution  of  assets, 
subject,  of  course,  to  the  restriction  that 
if  the  plan  administrator  cannot 
distribute  assets  in  full  satisfaction  of  all 
benefit  commitments,  the  plan 
administrator  may  not  proceed  with  the 
termination.  Otherwise,  the  plan 
administrator  shall  make  the 
distribution  within  the  prescribed  30-day 
period  and  thereafter  pursue  the  claim 
for  the  unpaid  contributions.  Amounts 
subsequently  collected  may  be  paid  to 
participants  and  beneficiaries  without 
regard  to  the  annuity  requirement  in 
§  2617,6.  since  these  are  amounts  in 
excess  of  benefit  commitments. 

Failure  to  distribute  within  the  30-day 
(or  extended)  period  shall  nullify  the 
proposed  termination,  and  the  plan  shall 
be  an  ongoing  plan. 

Another  significant  mechanism 
introduced  by  SEPPAA  to  enable  plan 
participants  and  beneficiaries  to  better 
protect  their  rights  in  a  plan  termination 
is  the  requirement  that  participants  and 
beneficiaries  be  issued  notices  of  their 
benefit  commitments  at  least  60  days 
prior  to  the  final  distribution.  This  notice 
serves  two  purposes.  First,  for  benefits 
that  may  not  or  will  not  be  paid  in  the 
plan's  normal  form,  the  notice  must  state 
the  normal  form  under  the  plan  and  the 
factors  used  to  convert  to  the  alternative 
form  (§  2617,14  (d)-(f])-  This  will  enable 
participants  who  have  not  made  their 
benefit  elections  to  make  more  informed 
elections,  and  it  will  enable  all 
participants  to  question  whether  correct 
factors  and  assumptions  are  being  used. 
In  the  past,  the  PBGC  has  received 
numerous  inquiries  from  participants 
concerning  a  plan's  interest  assumptions 
(principally,  the  rate  used  for  calculating 
lump  sum  benefits  paid  in  lieu  of 
annuities].  Providing  this  data  to 
participants  before  the  final  distribution 
of  assets  will  enable  participants  to 
direct  these  concerns  to  their  plan 
administrators  before  plan  assets  are 
distributed. 

The  second  purpose  of  the  notice  of 
benefit  commitments  is  to  enable 
participants  and  beneficiaries  to  verify 
the  personal  data  upon  which  the 
calculation  of  their  benefits  was  based. 
Section  2617,14  [d]-{f)  mandates  that  the 


notice  contain  the  personal  data  (e.^.. 
participant's  age.  beneficiary's  age, 
length  of  service,  salary,  etc.)  used  to 
compute  the  benefit  commitments.  Thus, 
participants  will  be  able  to  correct  any 
erroneous  information  prior  to  the  plan's 
close  out. 

With  respect  to  benefits  of 
participants  (or  beneficiaries)  in  pay 
status  as  of  the  proposed  termination 
date.  §  2617, 14(d)  requires  that  the 
personal  data  be  provided  only  to 
participants  (or  beneficiaries)  who  were 
in  pay  status  one  year  or  less  as  of  that 
date.  Requiring  that  this  information  be 
provided  to  all  persons  in  pay  status 
could  create  a  tremendous 
administrative  burden  in  many  plans. 
Moreover,  it  seems  unlikely  that,  after 
one  year,  there  would  be  outstanding 
questions  as  to  a  person's  correct 
benefit. 

Finally,  notices  of  benefit 
commitments  will  serve  their  intended 
function  only  if  they  are  written  in  clear. 
simple  language  that  the  average 
participant  or  beneficiary  can 
understand.  Section  4041(b)(2)(B) 
specifically  requires  this.  This  rule  is 
reiterated  in  §  2617, 14(a)  of  the  proposed 
regulation  and  further  implemented  by 
§  2617, 14(b).  which  provides  a  special 
rule  covering  situations  where  a 
significant  number  of  plan  participants 
speak  only  the  same  non-English 
language. 

The  standard  termination  notice  that 
must  be  filed  with  the  PBGC  under 
proposed  §  2617,15  essentially  combines 
Form  5310  (notice  of  intent  to  terminate) 
and  Forms  444  and  445  (enrolled  actuary 
and  plan  administrator  certifications). 
While  the  PBGC  is  continuing  the  use  of 
those  forms  (with  appropriate 
modifications)  during  the  start-up  period 
under  SEPP.^.A  (although  one-stop  filing 
is  no  longer  available).  Part  2617  (and 
Part  2616)  when  issued  in  final  form  will 
supersede  Forms  5310.  444  and  445,  The 
information  that  must  be  submitted  to 
the  PBGC  will  be  set  forth  in  this 
regulation  (see  §  2617,15  (b)  and  (c)). 

The  PBGC  has  endeavored  to  keep  the 
information  requirements  for  the 
standard  termination  notice  at  the 
absolute  minimum.  In  brief,  the  notice 
requires  plan  and  contributing  sponsor 
identifying  information,  statements 
verifying  compliance  with  the  notice  of 
intent  to  terminate  and  notice  of  benefit 
commitments  requirements,  and  data 
showing  that  the  plan  is  sufficient  for  all 
benefit  commitments.  Data  supporting 
the  enrolled  actuary's  certification  is  not 
required;  if  the  enrolled  actuary's 
determination  of  sufficiency  is  incorrect, 
or  for  any  other  reason  the  plan  proves 
to  be  unable  to  satisfy  all  benefit 
commitments,  the  proposed  termination 


will  be  nullified  (§  2617, 18(d)),  Similarly, 
the  proposed  regulation  does  not 
prescribe  the  valuation  methods  to  be 
used  by  the  enrolled  actuary.  The 
enrolled  actuary  may  use  any 
reasonable  methods  and  assumptions 
consistently  applied  that  will  accurately 
reflect  the  plan's  ability  to  pay  all 
benefit  commitments  on  the  date  of 
distribution  after  allocating  plan  assets 
in  accordance  with  Part  2618  of  this 
subchapter.  In  addition,  the  PBGC  notes 
that  the  rules  in  Part  2619  regarding  the 
valuation  of  benefits  to  be  paid  as  lump 
sums  will  apply. 

Plan  administrators  who  expect  a 
termination  to  result  in  a  reversion  of 
residual  assets  to  the  contributing 
sponsor  should  bear  in  mind  that  certain 
information  relating  to  such 
terminations  that  the  PBGC  used  to 
request  later  in  the  termination  process 
is  now  required  to  be  submitted  as  part 
of  the  standard  termination  notice 
(§  2617.15(e)),  This  information  is 
needed  so  that  the  PBGC  can  (among 
other  things)  review  the  termination  for 
consistency  with  the  PBGC/DOL/IRS 
guidelines  on  asset  reversions  and  also 
review  any  alternative  method  for 
allocating  the  reversion  under  a 
contributory  plan,  (The  PBGC  notes  that 
its  review  with  regard  to  the  guidelines 
is  limited  to  Title  IV  matters  and  does 
not  extend  to  questions  of  compliance 
with  Title  I  and  the  Internal  Revenue 
Code)  The  PBGC  reminds  plan 
administrators  thct  a  purported  plan 
termination  that  is  not  consistent  with 
the  joint  guidelines  is  not  a  termination 
under  ERISA  and  the  plan  is  an  ongoing 
plan. 

With  respect  to  contributory  plans 
under  which  the  plan  administrator 
proposes  to  allocate  the  reversion  in  a 
manner  other  than  that  prescribed  in 
§  2618.31(b)  of  the  Allocation  of  Assets 
regulation,  §  2617.15(c)(3)  requires  that 
the  plan  administrator  consent  to  a  60- 
day  extension  of  the  PBGC's  time  within 
which  to  issue  a  notice  of 
noncompliance.  This  extension  is 
needed  to  provide  the  PBGC  with 
adequate  time  to  review  the  proposed 
alternative  allocation  method.  (In  this 
connection,  the  PBGC  notes  that  plans 
that  are  no  longer,  but  once  were, 
contributory  plans  and  still  retain  any 
employee  contributions  are  treated  as 
contributory  plans  for  all  purposes 
under  the  allocation  rules  of  Part  2618 
and  section  4044  of  the  Act.) 

As  mentioned  earlier  in  this  preamble, 
under  SEPPAA  the  PBGC  no  longer  must 
authorize  the  final  distribution  of  plan 
assets  in  a  standard  termination,  but 
instead,  must  prohibit  the  distribution  if 
the  termination  does  not  comply  with 
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the  statute  and  this  regulation. 
Accordingly,  the  PBGC  will  notify  plan 
administrators  of  the  date  on  which  the 
PBGC's  60-day  (or  120-day  for  certain 
reversion  cases  involving  contributory 
plansl  review  period  begins  to  run. 
Absent  a  suspension  or  extension  of  the 
60-day  (or  120-day)  period,  if  a  notice  of 
noncompliance  is  not  issued  before  the 
61st  (or  121st)  day.  the  plan 
administrator  is  free  to  distribute  plan 
assets;  the  PBGC  will  not  issue  anything 
authorizing  the  distribution. 

If  the  PBGC  issues  a  notice  of 
noncompliance,  the  termination  is 
nullified  and  the  plan  is  an  ongoing  plan 
for  all  purposes  (§  2617.17(b)).  However, 
the  plan  administrator  may  appeal  the 
issuance  of  a  notice  of  noncompliance  in 
accordance  with  the  rules  prescribed  in 
Subpart  D  of  Part  2606.  and  the  filing  of 
an  appeal  automatically  stays  the 
effectiveness  of  the  notice  of 
noncompliance  until  the  PBGC  issues  its 
decision  on  the  appeal  (§  2617.17(c)). 
The  stay  avoids  harm  to  the  plan,  the 
contributing  sponsor  and  participants, 
that  could  arise  from  erroneously 
treating  the  plan  as  an  ongoing  plan  if, 
for  exam.ple.  the  plan  were  required  to 
commence  paying  benefits  to 
participants  whose  eligibility  depends 
on  plan  continuation.  If  the  PBGC 
revoked  the  notice  of  noncompliance 
and  upheld  the  termination  on  appeal, 
recovery  of  such  payments  could  be 
costly  or  impossible  for  the  plan  and,  if 
successful,  could  impose  hardship  on  the 
participants.  The  PBGC  recognizes  that 
if  the  appeal  were  denied,  the  automatic 
stay  could  have  resulted  in  a  delay  in 
putting  some  eligible  participants  into 
pay  status.  The  PBGC  notes  that  this 
problem  could  be  addressed  in 
particular  cases  by  m.aking  the  notice  of 
noncompliance  effective  immediately, 
without  a  right  of  appeal,  as  provided  in 
29  CFR  2606.23(b).  Nevertheless,  the 
PBGC  requests  comments  on  the 
appropriateness  of  the  automatic  stay 
provision. 

The  PBGC  stresses  that,  even  in  the 
absence  of  a  notice  of  noncompliance, 
the  plan  administrator  may  not  make  the 
final  distribution  if  the  plan  cannot 
actually  satisfy  all  benefit  commitments 
(§  2617.18(b)).  When  such  a  subsequent 
insufficiency  occurs,  the  plan 
administrator  must  notify  the  PBGC 
immediately.  If  the  plan  administrator 
nevertheless  makes  the  final 
distribution,  the  plan  will  be  subject  to 
restoration  by  the  PBGC  under  ERISA 
section  4047  and  an  action  may  be 
brought  against  the  plan  administrator 
for  violating  ERISA. 


Part  2616 — Distress  Terminations 

Most  of  the  definitions  used  in  Part 
2617  are  also  used  in  Part  2616.  although 
some  terms  have  slightly  different 
meanings.  For  purposes  of  the  distress 
termination  regulation,  the  term 
"affected  parties"  includes  the  PBGC. 
Therefore,  as  noted  earlier,  in  a  distress 
termination,  the  notice  of  intent  to 
terminate  must  be  issued  to  the  PBGC  as 
well  as  to  participants,  beneficiaries  and 
collective  bargaining  representatives. 

The  term  "contributing  sponsor"  is 
defined  to  include  the  person 
responsible  for  meeting  the  funding 
standards  with  respect  to  a  plan,  as  well 
as  any  person  who  is  a  member  of  the 
contributing  sponsor's  controlled  group 
and  was  responsible  for  meeting  the 
funding  requirements  with  respect  to  the 
plan  at  a  time  when  the  person 
employed  a  significant  number  of  the 
plan  participants.  The  definition 
parallels  the  statutory  definition  and 
does  not  attempt  to  define  what 
constitutes  "a  significant  number  of 
participants"  for  purposes  of  paragraph 
(B)  of  the  statutory  definition. 

The  term  "proposed  termination  date" 
also  is  defined  somewhat  differently 
under  proposed  Part  2616.  Under  this 
regulation,  the  proposed  termination 
date  specified  in  the  distress  termination 
notice  must  be  the  same  as  the  date 
specified  in  the  notice  of  intent  to 
terminate.  The  plan  administrator  may 
not  move  the  proposed  termination  date 
to  a  later  dale.  Because  in  most  distress 
terminations  the  contributing  sponsor 
and  the  members  of  its  controlled  group 
will  be  in  bankruptcy  or  otherwise 
experiencing  severe  financial  hardship, 
permitting  the  plan  administrator  to 
change  the  proposed  termination  date  to 
a  later  date  would  pose  a  significant  risk 
to  the  PBGC. 

The  definition  of  "substantial  member 
of  a  controlled  group"  found  in  §  2616.2 
creates  a  rebuttable  presumption  that 
every  member  of  the  contributing 
sponsor's  controlled  group  as  of  the 
termination  date  is  a  "substantial 
member"  [i.e..  owns  five  percent  or  more 
of  the  total  gross  assets  of  the  controlled 
group)  unless  the  plan  administrator  can 
prove  otherwise  to  the  PBGC's 
satisfaction.  The  PBGC  believes  that  this 
is  a  reasonable  and  appropriate  rule 
since  it  is  the  contributing  sponsor  and 
its  controlled  group  members  who  are  in 
possession  of  the  data  necessary  to 
prove  whether  any  person  is  a 
substantial  member  of  the  controlled 
group. 

Moreover,  since  the  determination  of 
"substantiality"  is  the  first  major  step  in 
the  PBGC's  processing  of  a  distress 
termination,  it  is  important  that  the 


PBGC  be  able  to  make  this  finding 
quickly.  Establishing  this  presumption 
will  facilitate  that  process.  As  another 
means  of  expediting  this  process,  gross 
assets  ordinarily  will  be  determined 
from  book  values. 

The  plan  administrator  may  submit 
whatever  information  the  plan 
administrator  believes  is  relevant  to  the 
demonstration  that  a  person  is  not  a 
substantial  member.  However,  at  a 
minimum,  this  information  must  include 
consolidated  (for  parent/subsidiary 
controlled  groups)  or  combined  (for 
brother/sister  controlled  groups) 
financial  statements  and  financial 
statements  for  each  controlled  group 
member  that  the  plan  administrator 
asserts  is  not  substantial  (§  2616.14(b)). 
Proposed  §  2616.14(b)  also  requires  that 
these  financial  statements  be  submitted 
for  each  of  the  five  years  preceding  the 
proposed  termination  date.  This  is  to 
enable  the  PBGC  to  review  the 
relationship  (in  terms  of  gross  assets) 
between  the  specific  controlled  group 
members  in  question  and  the  whole 
controlled  group  during  the  recent  past. 

Proposed  §  2616.3  basically  reiterates 
the  statutory  requirements  for  a  distress 
termination.  It  should  be  noted, 
however,  that  §  2616.3(d)(1).  which 
describes  the  first  statutorv  distress  test 
(section  4041(c){2)(B)(i)).  sfightly 
modifies  that  test.  Specifically,  the 
regulatory  provision  includes  both  cases 
begun  as  bankruptcy  liquidations  and 
cases  begun  as  bankruptcy 
reorganizations  and  subsequently 
converted  to  liquidations.  The  latter 
group  is  not  included  in  the  statutory 
provision.  This  is  an  apparent  oversight, 
since  the  statute  does  take  account  of 
cases  begun  as  bankruptcy  liquidations 
and  subsequently  converted  to 
reorganizations  (section  4041(c)(2)(ii)). 

The  distress  tests,  as  set  forth  in 
§  2616.3(d).  require,  as  does  the  statute, 
that  a  distress  test  be  satisfied  as  of  the 
plan  termination  date.  Section  2616.14 
(the  section  dealing  with  the  distress 
termination  notice)  provides,  however, 
that  the  plan  administrator  demonstrate 
satisfaction  of  the  distress  tests  as  of  the 
proposed  termination  date.  The  reason 
for  this  is  simple:  at  the  time  a  distress 
termination  notice  is  filed,  the  plan 
termination  date  will  not  have  been 
established.  This  apparent  inconsistency 
or  gap  in  the  statute  raises  a  series  of 
difficult  questions. 

With  respect  to  distress  terminations, 
SEPPAA  does  not  change  the  statutory 
rules  on  establishment  of  a  termination 
date.  Section  4048(a)(2)  (former  section 
4048(a)(1))  provides  that  in  a  distress 
termination,  the  termination  date  is  "the 
date  established  by  the  plan 
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administrator  and  agreed  to  by  the 
corporation".  Section  4048(a)(4)  (former 
section  4048(a)(3])  provides  that  when 
"no  agreement  is  reached  between  the 
plan  administrator  and  the  corporation", 
the  termination  date  is  "the  date 
established  by  the  court".  It  was  clear 
under  prior  law  that  the  PBGC  did  not 
have  to  agree  to  the  termination  date 
proposed  by  the  plan  administrator.  It 
was  also  clear  that  under  these  rules  a 
"retroactive"  termination  date  [i.e..  a 
termination  date  earlier  than  the  date  10 
days  after  the  filing  of  a  notice  of  intent 
to  terminate)  could  be  established. 

If  the  PBGC  does  not  agree  to  the 
termination  date  proposed  by  the  plan 
administrator  and  another  date  is 
agreed  to  (or  established  by  a  court), 
would  this  mean  that  the  plan 
administrator  would  have  to  prove 
satisfaction  of  the  distress  tests  as  of  the 
new  termination  date?  What  if  the 
contributing  sponsor  and  the  substantial 
members  of  its  controlled  group  do  not 
qualify  for  distress  as  of  the  new 
termination  date?  Should  there,  perhaps, 
be  two  termination  dates  in  distress 
terminations:  (1)  The  termination  date 
proposed  by  the  plan  administrator, 
which  would  be  the  date  used  for 
determining  satisfaction  of  the  distress 
tests:  and  (2)  the  termination  date 
established  in  accordance  with  section 
4048  (a)(2)  or  (a)(4).  which  would  be  the 
date  used  for  all  other  purposes,  e.g.,  for 
establishing  participants'  benefit 
commitments  and  guaranteed  benefits? 

Also,  it  may  be  argued  that,  although 
SEPPAA  did  not  change  the  pertinent 
provisions  of  section  4048.  the 
establishment  of  a  retroactive 
termination  date  is  inconsistent  with 
SEPPAA's  greater  emphasis  on  advance 
notice  to  plan  participants  and 
beneficiaries  of  a  proposed  termination. 
In  other  words,  the  greater  rights 
ostensibly  afforded  participants  and 
beneficiaries  by  amended  sections  4041 
(a)(2)  and  (c)(lj(A)  are  largely  vitiated  if 
those  provisions  mean  only  that  the  date 
stated  in  the  notices  of  intent  to 
terminate  must  be  60  days  later  than  the 
date  the  notices  are  issued,  and  not  that 
the  actual  termination  date  agreed  to  by 
the  plan  administrator  and  the  PBGC 
must  be  at  least  60  days  after  the  notice. 

On  the  other  hand,  concluding  that 
section  4048  no  longer  authorizes  the 
establishment  of  retroactive  termination 
dates  appears  inconsistent,  not  only 
with  the  express  language  of  section 
4048.  but  with  SEPPAA's  purpose  of 
providing  greater  protection  to  the 
termination  insurance  program.  The 
purpose  of  establishing  a  retroactive 
termination  date  in  any  case  is  to 
protect  the  insurance  program.  The 


PBGC,  therefore,  tentatively  has 
concluded  that  retroactive  termination 
dates  continue  to  be  authorized  under 
ERISA  in  limited  circumstances. 

The  PBGC  specifically  requests  that 
interested  members  of  the  public 
comment  on  these  questions.  The  PBGC 
is  considering  a  wide  range  of  options, 
including  those  suggested  above,  and 
will  consider  any  others  that  members 
of  the  public  might  suggest. 

Proposed  §  2616  5,  like  its  counterpart 
under  proposed  Part  2617,  provides  for 
the  suspension  of  a  distress  termination 
proceeding  if  there  is  a  challenge  under 
a  collective  bargaining  agreement  to  the 
proposed  termination.  Under  §  2616,5, 
however,  the  proceeding  is  only 
suspended  at  the  point  where  the  PBGC 
would  otherwise  issue  a  notice  of 
inability  to  determine  sufficiency  or  a 
distribution  notice  authorizing  a  plan 
administrator  to  distribute  plan  assets. 
Regardless  of  when  a  challenge  to  the 
termination  is  initiated,  the  plan 
administrator  must  still  perform  all 
actions  required  by  the  proposed 
regulation,  up  to  and  including 
submission  of  the  distreos  termination 
notice. 

There  are  a  number  of  reasons  for  this 
requirement.  Principal  among  them  is 
that  the  suspension  of  a  potential 
distress  termination  increases  the 
possibility,  present  in  most  distress 
terminations,  of  harm  to  participants 
and  of  losses  to  the  termination 
insurance  program.  Therefore,  in  such 
cases  the  PBGC  will  need  to  determine 
whether  it  should  involuntarily 
terminate  the  plan  under  ERISA  section 
4042.  (The  initiation  of  a  challenge  to  a 
proposed  voluntary  termination  in  no 
way  limits  the  PBGC's  authority  under 
section  4042  to  initiate  a  plan 
termination  proceeding.)  Normally,  the 
PBGC  would  need  the  information  that 
is  submitted  as  part  of  the  distress 
termination  notice  to  make  this  decision. 

In  addition,  this  requirement  also 
ensures  that  during  the  pendency  of  the 
challenge,  the  plan  administrator  is  not 
paying  benefits  in  excess  of  estimated 
guaranteed,  or  if  greater,  estimated  Title 
IV  benefits.  (Proposed  §  2616.4  sets  forth 
the  rules  concerning  benefit  payments 
during  the  termination  proceeding.)  This 
minimizes  the  risk  to  retirees  of  benefit 
recoupment  by  the  PBGC  should  the 
plan  termination  occur.  If  the  challenge 
is  successful  and  the  plan  does  not 
terminate,  all  withheld  amounts  will  be 
immediately  payable  with  interest 
(§  2616.5(b)(1))-" 

As  under  prior  law,  proposed  Part 
2616  permits  a  contributing  sponsor  to 
make  a  commitment  to  make  its  plan 
sufficient  for  guaranteed  benefits 


(§  2616.7).  However,  since  the 
contributing  sponsor  will  frequently  be 
involved  in  either  a  bankruptcy 
liquidation  or  reorganization,  any 
commitment  by  such  a  contributing 
sponsor  must  receive  the  approval  of  the 
court.  Without  the  court's  approval,  a 
commitment  is  not  valid  under  §  2616.7. 
If  the  contributing  sponsor  does  not 
honor  its  commitment,  and  the  PBGC  is 
required  to  trustee  the  plan  and  assume 
the  obligation  to  pay  guaranteed 
benefits,  the  PBGC  may  take  any 
necessary  actions  to  enforce  the 
commitment.  The  contributing  sponsor's 
obligations  under  the  commitment  are 
distinct  from  and  may  be  enforced 
separately  from  any  claims  the  PBGC 
might  have  for  unpaid  contributions  or 
employer  liability  under  ERISA  section 
4062. 

Section  2616.7  provides  for  a 
commitment  to  make  a  plan  sufficient 
only  for  guaranteed  benefits,  not  for  all 
benefit  commitments.  While  a 
commitment  for  the  greater  amount 
would  be  permissible  under  Part  2616. 
the  PBGC  does  not  anticipate  that  a 
contributing  sponsor  that  qualifies  for  a 
distress  termination  would  have  the 
financial  ability  to  make  the  plan 
sufficient  for  benefit  commitments. 
Moreover,  if  the  contributing  sponsor 
were  able  to  do  so,  it  would  be  simpler 
and  less  costly  to  terminate  the  plan  in  a 
standard  termination  under  Part  2617, 

The  PBGC  notes  in  this  regard  that  a 
plan  administrator  contemplating  a 
distress  termination,  who  believes  that 
the  plan  may  be  able  to  satisfy  all 
benefit  commitments,  might  want  to 
initiate  both  a  distress  and  a  standard 
termination.  Similarly,  if  the  plan 
administrator  is  uncertain  whether  the 
distress  tests  can  be  satisfied  and  the 
contributing  sponsor  would  be  willing,  if 
necessary,  to  fund  all  benefit 
commitments,  the  plan  administrator 
might  want  to  initiate  both  types  of 
termination.  This  approach  would 
enable  a  plan  to  retain  its  proposed 
termination  date  if  it  fails  to  qualify  for 
one  type  of  termination  and  chooses  to 
proceed  with  the  other.  If  the  PBGC 
finds  that  a  proposed  termination  fails 
to  meet  the  applicable  requirements, 
that  termination  cannot  be  "converted" 
into  the  other  type  of  termination  in 
order  to  preserve  the  original  proposed 
termination  date. 

The  rules  discussed  under  standard 
terminations  pertaining  to  the  issuance 
of  the  notice  of  intent  to  terminate  and 
the  establishment  therein  of  the 
proposed  termination  date  are  the  same 
under  proposed  Part  2616  (§  2616.12). 
The  PBGC  will  review  a  notice  of  intent 
to  terminate  promptly  upon  its  receipt  to 
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verify  compliHnce  with  these  rules.  If. 
based  on  the  notice,  it  appears  that  the 
rules  were  not  satisfied,  the  PBGC  will 
advise  the  plan  administrator  that  the 
proposed  termination  is  nullified 
(§  2616.12(c)).  This  will  enable  the  plan 
administrator  to  avoid  some  of  the 
expense  and  effort  of  completing  and 
filing  ;he  distress  termination  notice. 

It  is  possible,  however,  that  even 
where  the  notice  of  intent  to  terminate 
indicates  compliance  with  §  2616.12.  this 
may  not,  in  fact,  be  true.  Therefore,  in 
order  to  give  the  other  affected  parties 
the  opportunity  to  demonstrate  non- 
compliance to  the  PBGC.  §  2616.12(b) 
provides  that  the  PBGC's  approval  of  a 
notice  of  intent  to  terminate  at  this  stage 
of  the  termination  process  is  merely 
tentative.  The  PBGC's  final  ruling  on  this 
issue  will  be  made  after  submission  of 
the  distress  termination  notice,  at  which 
point  the  PBGC  must  determine  whether 
all  of  the  requirements  for  a  distress 
termination  have  been  satisfied. 

As  with  the  filing  of  a  standard 
termination  notice  and  for  the  same 
reason,  a  distress  termination  notice 
must  be  filed  no  later  than  60  days  after 
the  proposed  termination  date 
(§  2616.14(a)).  The  distress  termination 
notice  is  a  combination  of  the  plan 
administrator  and  enrolled  actuary 
certifications  required  for  a  standard 
termination  and  the  participant  data 
schedules  previously  required  by  Form 
5310.  plus  information  evidencing 
satisfaction  of  the  distress  criteria.  Even 
though  more  information  must  be 
submitted  for  the  distress  termination 
notice,  the  PBGC  believes  that  the  60- 
day  rule  provides  adequate  time  to  the 
plan  administrator.  For  one  thing,  in  a 
distress  termination  the  plan 
administrator  will  not  have  to  issue 
notices  of  benefit  commitments  (except 
in  the  rare  case  of  a  plan  that  is 
sufficient  for  benefit  commitments). 
Further,  prior  to  issuing  the  notices  of 
intent  to  terminate,  the  plan 
administrator  should  have  ascertained 
whether  the  distress  criteria  could  be 
met  and  what  evidence  was  available  to 
demonstrate  satisfaction  of  the  criteria. 
Finally,  the  proposed  regulation 
(§  2616.14(d))  permits  the  plan 
administrator  to  defer  the  submission  of 
the  participant  data  schedules  until  after 
the  PBGC  has  reviewed  the  distress 
termination  notice  and  advised  the  plan 
administrator  that  the  plan  may 
terminate. 

The  information  called  for  under 
proposed  §  2616.14(b)  to  demonstrate 
satisfaction  of  the  distress  criteria  is. 
with  one  exception,  very  similar  to  the 
information  called  for  under  the  PBGC's 
Notice  of  Interim  Procedures  (51  FR 


12491  (April  10, 1986)).  which  prescribes 
temporary  procedures  for  plan 
terminations  under  SEPPAA  prior  to  the 
promulgation  of  these  new  regulations. 
(The  one  significant  departure  from  the 
interim  procedures  involves  the 
information  showing  which  persons  are 
substantial  members  of  the  controlled 
group.  This  issue,  including  the 
information  that  must  be  submitted,  was 
discussed  previously.)  The  PBGC  has 
not  as  yet  had  sufficient  experience  with 
proposed  distress  terminations  to  be 
able  to  refine  or  improve  the  information 
requirements.  It  is  hoped  that  by  the 
time  the  final  Part  2616  is  drafted,  it   ;fill 
be  possible  to  do  so. 

The  plan  data  and  benefit  data  that 
must  be  submitted  under  §  2616.14  (c) 
and  (d)  are  similar  to  the  data  called  for 
under  prior  law,  although  some 
additional  information  reflecting 
SEPPAA's  new  provisions  is  now 
required.  For  example.  §  2616.14(c)(4) 
provides  that  whenever  the  contributing 
sponsor  or  any  member  of  its  controlled 
group  is.  on  or  after  the  proposed 
termination  date,  the  subject  of  a 
proceeding  described  in  §  2616.3(d)(1)  or 
(d)(2).  i.e..  a  bankruptcy  liquidation  or 
reorganization  proceeding,  the  plan 
administrator  must  submit  copies  of  all 
motions,  memoranda,  notices  or  other 
filings  made  in  those  proceedings  with 
respect  to  the  plan.  Prior  to  termination, 
a  plan  administrator  is  required  to  file 
these  documents  with  the  PBGC 
pursuant  to  the  reportable  events 
regulation  (29  CFR  Part  2615).  (The 
PBGC  notes,  however,  that  the 
reportable  events  regulation  is 
applicable  only  until  the  filing  of  a 
notice  of  intent  to  terminate.  This  is 
inadequate  under  SEPPAA,  since  the 
PBGC  no  longer  receives  that  notice  in  a 
standard  termination  and  the  notice  of 
intent  to  terminate  for  a  distress 
termination  contains  little  of  the 
information  required  in  a  notice  of  intent 
to  terminate  under  prior  law. 
Accordingly,  the  PBGC  will  soon  be 
amending  Part  2615  to  make  it 
applicable  until  the  proposed 
termination  date  specified  in  a  notice  of 
intent  to  terminate.) 

The  most  significant  changes  in  the 
plan  and  benefit  data  that  must  be 
submitted  pertain  to  information  on  a 
plan's  benefit  commitments.  Under 
SEPPAA.  it  is  necessary  in  a  distress 
termination  for  the  enrolled  actuary  to 
value,  and  allocate  plan  assets  to, 
benefit  commitments,  as  well  as 
guaranteed  benefits.  Likewise,  the  PBGC 
must  determine  whether  the  plan  is 
funded  for  guaranteed  benefits  and  for 
benefit  commitments.  Complying  with 
these  added  requirements  according  to 


the  prior  rules  and  procedures  for 
processing  insufficient  plan  terminations 
would  create  substantially  more  work 
for  both  enrolled  actuaries  and  the 
PBGC.  Furthermore,  in  those  cases 
where  a  distress  termination  is  actually 
more  like  the  termination  of  a  sufficient 
plan  (i.e.,  in  those  cases  where  the  plan 
is  able  to  satisfy  at  least  all  guaranteed 
benefits),  much  of  this  work  would  be 
pointless.  Accordingly,  the  PBGC  is 
proposing  rules  that  are  an  amalgam  of 
the  prior  valuation  rules  for  sufficient 
and  insufficient  plans  and  the  rules  for 
demonstrating  plan  sufficiency. 

Under  proposed  §  2616.14(c)(6).  which 
prescribes  the  rules  for  the  enrolled 
actuary  certification,  the  valuation  date 
and  methods  used  depend  on  whether 
the  plan  is  sufficient  for  benefits  in 
priority  categories  1-4.  If  the  plan  is  not. 
then  benefits  are  valued  pursuant  to 
Part  2619.  Subpart  C.  as  of  the  proposed 
termination  date.  If  the  enrolled  actuary 
will  certify  that  the  plan  is  sufficient  for 
all  benefits  in  categories  1-4,  then 
benefits  may  be  valued  under  Subpart  B 
of  Part  2619  [i.e..  by  obtaming  a 
qualifying  bid  from  an  insurer),  using  an 
assumed  distribution  date.  If  the  plan, 
though  sufficient  for  all  benefits  in 
categories  1^.  is  not  sufficient  for  all 
benefit  commitments,  the  enrolled 
actuary  will  need  to  value  each 
participant's  total  benefit  commitments, 
as  of  the  proposed  termination  date  in 
accordance  with  Subpart  C  of  Part  2619. 
so  that  employer  liability  for  the 
unfunded  benefit  commitments  can  be 
determined.  Nevertheless,  permitting  the 
use  of  a  qualifying  bid  for  valuation 
purposes  in  the  circumstances  described 
will  significantly  reduce  the  time 
required  for  (and  therefore  the  cost  of) 
plan  valuations  in  a  number  of  distress 
terminations. 

These  proposed  valuation  rules  for 
plans  that  are  sufficient  for  guaranteed 
benefits  depart  from  the  statutory  rules 
in  section  4041(c)(2)(A).  which  require 
that  all  values  be  computed  as  of  the 
proposed  termination  date.  Termination 
date  valuations  are  logical  and 
workable  for  plans  that  are  insufficient 
for  guaranteed  benefits.  However,  this  is 
not  the  case  with  respect  to  other  plans, 
since  other  plans  make  a  final 
distribution  of  plan  assets.  Thus, 
termination  date  values  are  unimportant 
because  (as  in  a  standard  termination)  it 
is  the  ability  to  actually  distribute 
assets,  in  this  case,  in  satisfaction  of  all 
guaranteed  benefits,  that  is  controlling. 
If  the  plan  administrator  is  unable  to  do 
so,  there  is  a  subsequent  insufficiency, 
the  PBGC  will  trustee  the  plan  and 
proceed  under  section  4042,  and  the 
valuation  date  moves  forward  to  the 
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date  of  the  subsequent  insufficiency, 
sections  4041(c)(3)(C](ii)  and  4062 
(b)(1)(B)  and  (c)(1)(B).  (The  rules  on 
subsequent  insufficiencies  are  discussed 
in  greater  detail  later  in  this  preamble.) 

In  addition,  for  plans  that  the  PBGC 
will  not  need  to  trustee,  there  is  really 
no  need  to  require  the  time-consuming 
and  expensive  calculation  of  guaranteed 
benefits.  The  amount  of  outstanding 
benefit  commitments  (which  forms  the 
basis  for  the  calculation  of  employer 
liability)  is  determined  by  comparing 
total  benefit  commitments  to  benefits  to 
which  assets  are  allocated.  (Therefore, 
where  a  distribution  is  made, 
outstanding  benefit  commitments  should 
be  determined  based  on  the  benefits 
actually  distributed.)  Moreover,  for 
purposes  of  the  PBGC's  determination  of 
whether  to  issue  a  distribution  notice,  a 
qualifying  bid  as  of  a  proposed 
distribution  date  will  normally  be  better 
proof  of  a  plan's  ability  to  satisfy  all 
guaranteed  benefits  as  of  some  future 
distribution  date  than  would  a  valuation 
performed  under  the  PBGC's 
assumptions  as  of  the  proposed 
termination  date.  (Of  course,  eliminating 
the  obligation  to  submit  a  valuation  of 
guaranteed  benefits  does  not  relieve  the 
plan  administrator  from  the  duty  to 
ensure  that  each  participant  and 
beneficiary  actually  receives  full 
guaranteed  benefits.) 

For  these  reasons,  the  PBGC  proposes 
to  adopt  the  valuation  rules  discussed 
above.  However,  the  PBGC  specifically 
requests  that  interested  persons  submit 
their  views  on  this  issue. 

The  requirements  pertaining  to  the 
participant  data  schedules  (§  2616.14(d)) 
parallel  the  valuation  rules.  For 
example,  when  the  enrolled  actuary 
certifies  that  plan  assets  are  sufficient 
for  all  benefits  in  categories  1^  and  a 
qualifying  bid  is  obtained,  the 
participant  data  schedules  need  not 
show  each  participant's  guaranteed 
benefits.  Instead,  the  schedules  must 
show  the  value  of  each  participant's 
monthly  benefit  commitments  and 
monthly  benefit  to  which  assets  were 
allocated  (i.e.,  the  value  of  the  monthly 
benefit  covered  by  the  qualifying  bid).  In 
other  respects,  the  participant  data 
schedules  require  the  same  information 
as  under  prior  practice. 

The  PBGC  emphasizes  that  if  the 
enrolled  actuary  certifies  that  a  plan  is 
sufficient  through  priority  category  4, 
but  the  plan  is  not  in  fact  able  to 
distribute  assets  in  satisfaction  of  all 
guaranteed  benefits,  the  enrolled 
actuary  will  be  required  to  perform 
another  valuation,  pursuant  to  Subpart 
C  of  Part  2619,  and  to  prepare  new 
participant  data  schedules 
(§  2616.17(b)(1)). 


Finally,  in  the  unlikely  event  that  a 
plan  is  sufficient  for  all  benefit 
commitments,  the  participant  data 
schedules  need  not  be  submitted  since 
neither  the  PBGC  nor  a  section  4049 
trustee  will  be  paying  any  benefits 
under  the  plan.  However,  since  in  this 
event  the  completion  of  the  plan 
termination  is  essentially  the  same  as  in 
a  standard  termination,  the  plan 
administrator  will  have  to  issue  notices 
of  benefit  commitments  in  accordance 
with  §  2617.13  and  2617.14  (§  2616.14(e)). 
After  determining  that  a  plan  qualifies 
for  a  distress  termination  (§  2616.15),  the 
PBGC  will  instruct  the  plan 
administrator  as  to  how  the  plan  is  to  be 
closed  out  (§  2616.16),  based  on  the 
enrolled  actuary's  findings  as  to  the 
level  of  the  plan's  sufficiency.  If  the  plan 
is  insufficient  for  guaranteed  benefits, 
all  the  rules  and  procedures  under  prior 
law  apply  (with  potentially  greater 
liability  to  the  PBGC  under  section 
4062(b)).  and.  m  addition  the  PBGC  will 
decide  whether  to  establish  a  section 
4049  trust  and  appoint  a  trustee.  This 
trustee  collects  for  the  section  4049  trust 
any  employer  liability  payments  for  the 
unfunded  benefit  commitments,  and  the 
amounts  collected  are  paid  to  plan 
participants.  Liability  to  the  section  4049 
trust  IS  the  lesser  of  15%  of  total  benefit 
commitments  or  75%  of  the  unfunded 
benefit  commitments  in  excess  of 
guaranteed  benefits  (ERISA  section 
4062(c))  and  is  paid  over  time  according 
to  negotiated  terms.  Thus,  w'hile  the 
amounts  of  participants'  guaranteed 
benefits  and  benefit  commitments  are 
fixed  as  of  the  plan's  termination  date, 
the  total  payments  (if  any)  participants 
will  receive  pursuant  to  the  termination 
may  not  be  known  for  several  years. 

While  SEPPAA  provides  for  the 
establishment  of  a  section  4049  trust  in 
all  cases  where  a  plan  is  insufficient  for 
benefit  commitments,  the  PBGC  believes 
that  in  some  cases  it  will  be  obvious 
from  the  outset  that  the  purposes  of  the 
trust  cannot  be  realized.  Since  most 
distress  terminations  will  occur  because 
of  the  bankruptcy  of  the  contributing 
sponsor  and  the  other  members  of  its 
controlled  group,  the  collectibility  of 
amounts  due  the  section  4049  trust 
pursuant  to  section  4062(c)  is  highly 
speculative.  Even  where  some  amounts 
might  be  collectible,  the  costs  attendant 
thereto  may  be  unreasonable.  In 
addition,  there  will  be  costs  to  the  PBGC 
associated  with  creating  the  trust  and 
appointing  a  trustee,  and  these  costs 
would  be  reimbursed  only  if  the  trustee 
is  able  to  collect  some  of  the  section 
4062(c)  liability.  Therefore,  the  PBGC  is 
considering  whether  to  establish  a 
section  4049  trust  only  in  those  cases 
where  it  is  reasonable  to  do  so  given  the 


likelihood  and  potential  costs  of 
collection.  The  PBGC  specifically 
requests  public  comment  on  this  issue. 

If  the  enrolled  actuary's  certification 
indicates  that  a  plan  can  pay  at  least  all 
guaranteed  benefits,  the  PBGC  will, 
generally,  issue  a  "distribution  notice". 
The  exception  to  this  rule  is  the  case  in 
which  a  plan's  sufficiency  for 
guaranteed  benefits  is  dependent  on  its 
collecting  all  or  part  of  a  claim  against 
the  contributing  sponsor  for  due  and 
unpaid  contributions,  and  the  enrolled 
actuary  is  unable  to  certify  that,  in  his  or 
her  belief,  the  necessary  amounts  will 
be  collected  before  the  proposed 
distribution  date.  In  this  event,  the 
PBGC  will  trustee  the  plan  without 
regard  to  whether  it  is  sufficient  for 
guaranteed  benefits.  The  purpose  of  this 
is  to  enable  the  PBGC  to  pursue 
collection  of  the  claim  for  unpaid 
contributions,  since  it  is  the  PBGC, 
through  its  guarantee  obligations,  that  is 
at  risk  in  the  event  the  claim  is  not 
collected.  It  is  emphasized  that,  for  all 
other  purposes,  (for  example,  allocating 
plan  assets  or  computing  employer 
liability)  a  claim  for  due  and  unpaid 
contributions  is  treated  as  any  other 
plan  asset.  (As  under  the  standard 
termination  regulation,  in  a  case  where 
a  plan  administrator  is  authorized  to 
distribute  plan  assets  and  there  is  an 
outstanding  claim  for  unpaid 
contributions,  it  is  the  plan 
administrator's  duty  to  pursue  that 
claim.  The  distribution  of  assets, 
however,  should  not  be  delayed  pending 
liquidation  of  the  claim.) 

In  a  distress  termination,  unlike  in  a 
standard  termination,  a  subsequent 
insufficiency  for  guaranteed  benefits  (or, 
less  likely,  a  subsequent  insufficiency 
for  benefit  commitments)  does  not 
nullify  the  termination.  It  does,  however, 
move  the  valuation  date  for  all  purposes 
forward  to  the  date  that  the  plan 
administrator  notifies  the  PBGC  of  the 
subsequent  insufficiency  or  the  date  on 
which  the  PBGC,  on  its  own  initiative, 
discovers  the  subsequent  insufficiency 
(§  2616.17  (b)  and  (d)).  (In  the  case  of  a 
plan  that  had  been  sufficient  for  all 
benefit  commitments,  the  valuation  date 
becomes  the  date  of  distribution.)  Thus, 
during  the  period  between  the 
termination  date  and  the  date  of 
distribution,  the  risk  of  loss  if  a  plan 
goes  from  being  sufficient  for 
guaranteed  benefits  (or  benefit 
commitments)  to  insufficient  for 
guaranteed  benefits  (or  benefit 
commitments)  is  shared  by  the 
contributing  sponsor,  plan  participants 
and  beneficiaries  and  the  PBGC. 

This  rule  derives  from  ERISA  secti  jn 
4062  (b)(l)(B]  and  (c)(1)(B).  which 
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provides  for  moving  the  valuation  date 
forward  for  purposes  of  determining 
employer  liability  in  the  case  of  a 
subsequent  insufficiency.  Equitable 
treatment  of  all  the  mvolved  parties 
suggests  that  the  valuation  date  used  for 
determining  employer  liability  must  also 
be  used  for  determining  the  value  of 
guaranteed  benefits  payable  by  the 
PBGC  and  of  benefit  commitments 
payable  to  participants  and 
beneficiaries. 

Finally,  a  finding  by  the  PBGC  that  a 
plan  does  not  qualify  for  a  distress 
termination  nulliTies  the  proposed 
termination  and  all  actions  taken  to 
effect  it  are  void  ab  initio.  However, 
plan  sponsors,  plan  administrators  and 
plan  participants  should  bear  in  mind 
that  in  cases  where  it  appears  that 
benefit  payments  to  retirees  are  in 
jeopardy  or  that  the  PBGC's  risk  of  loss 
is  increasing,  the  PBGC  may  act  to 
terminate  a  plan  involuntarily  under 
ERISA  section  4042. 

Miscellaneous  Amendments  to  Other 
PBGC  Regulations 

Several  provisions  in  these 
regulations  contradict  or  modify 
provisions  in  other  PBGC  regulations  not 
mentioned  earlier  For  example, 
§  2617.17(c)  establishes  the  right  of  a 
plan  administrator  to  appeal  the 
issuance  of  a  notice  of  noncompliance. 
The  PBGC's  administrative  appeals 
regulation  (Part  2606)  currently  does  not 
include  this  authority.  Similarfy.  other 
provisions  in  proposed  Paris  2616  and 
2617  affect  Parts  2615  and  2623  of  the 
PBGC's  regulations.  In  the  interests  of 
simplicity,  all  provisions  that  would 
require  amendments  to  Parts  2606,  2615 
and  2623  are  discussed  in  this  document. 
PBGC  expects  to  make  conforming 
amendments  in  the  other  regulations 
upon  issuance  of  Parts  2616  and  2617  in 
final  form  (or  perhaps  pnor  thereto). 

E.0. 12291  and  the  Regulatory  Flexibility 
Act 

The  PBGC  has  determined  that  these 
proposed  regulations  are  not  "major 
rules  "  for  the  purposes  of  Executive 
Order  12291,  because  they  will  not  have 
an  annual  effect  on  the  economy  of  Si 00 
million  or  more;  or  create  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries,  or 
geographic  regions:  or  have  significant 
adverse  effects  on  competition, 
employment,  investment,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  These  proposed  rules  would,  if 
adopted,  merely  implement  the  statutory 
procedures  and  requirements  governing 
voluntary  pension  plan  terminations. 


Under  section  605(b)  of  the  Regulatory 
Flexibility  Act,  the  PBGC  ceriifies  that 
these  rules  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Traditionally 
pension  plans  with  fewer  than  100 
participants  have  been  treated  as  small 
plans.  Seventy-five  percent  of  these 
plans  are  defined  contribution  plans  and 
are  not  covered  by  PBGC  regulations. 
Only  about  88.000  small  plans  are 
covered  by  the  PBGC's  single-employer 
insurance  program.  Of  these,  about  6 
percent  (5.600  plans  or  about  1.5  percent 
of  all  small  pension  plans)  terminate 
each  year  and  would  be  covered  by  the 
proposed  regulations. 

Public  Comments 

The  PBGC  urges  interested  parties  to 
submit  comments  and  suggestions  on 
these  proposed  regulations.  Comments 
should  be  addressed  to:  Director, 
Corporate  Policy  and  Regulations 
Department  (.35100).  Pension  Benefit 
Guaranty  Corporation,  2020  K  Street, 
NW.,  Washington,  DC  20006.  Written 
comments  will  be  available  for  public 
inspection  at  the  above  address.  Suite 
7100.  between  the  hours  of  9:00  a.m.  and 
4:00  p.m.  Comments  should  include  the 
commenter's  name  and  address,  and 
give  reasons  for  any  recommendation. 
This  proposal  may  be  changed  in  light  of 
the  comments  received. 

List  of  Subjects  in  29  CFR  Parts  2616  and 
2617 

Employee  Benefit  plans.  Pension 
insurance.  Pensions,  Reporting 
requirements. 

In  consideration  of  the  foregoing,  the 
PBGC  proposed  to  revise  Parts  2616  and 
2617  of  Subchapter  C  of  Chapter  XXVI. 
Title  29  of  the  Code  of  Federal 
Regulations  as  follows; 

PART  2616— DISTRESS 
TERMINATIONS  OF  SINGLE- 
EMPLOYER  PLANS 

Subpart  A — General  Provisions 

Si-, 

2616.1  Purpose  and  scope. 

2616.2  Definitions. 

2616.3  Requirements  for  a  distress 
termination. 

2616.4  Administration  of  plan  during 
pendency  of  termination  proceedings. 

2616.5  Challenges  to  plan  lerminaiion  under 
a  collective  bargaining  agreement. 

2616.6  Requirement  for  annuities. 

2616.7  Contributing  sponsor's  commitment 
to  make  plan  sufficient  for  guaranteed 
benefits. 

2616.8  Filings  with  the  PBGC;  time  limits. 

Subpart  B— Distress  Termination  Process 

2blb.ll     Purpose  and  scope. 

2616.12    Notices  of  intent  to  terminate. 
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2616.13  PBGC  review  of  notice  of  intent  to 
terminate. 

2616.14  Distress  termination  notice. 

2616.15  PBGC  delerminalion  of  compliance 
with  requiremenis  for  distress 
termination. 

2616.16  PBGC  determination  of  plan 
sufficiency/  insufficiency. 

2616.17  Verification  of  plan  sufficiency  prior 
to  close-out. 

261618    Closeout  of  plan. 

Appendix— Agreement  for  Commitment  to 
Make  Plan  Sufficient  for  Guaranteed 
Benefits. 

Authority:  Sees.  4002(b)(3).  4041  and  4044, 
Pub.  L.  93-406.  88  Slat.  1004.  1020  and  1025.  as 
amended  by  sncs  403(1).  40(d)  and  402(a)(7), 
Pub.  L  96-.364.  94  Stat.  1299.  1301  and  1302. 
and  by  sees.  11007  and  11009.  Pub.  L  99-272. 
100  Stat.  244  and  248  |29  U.S.C.  1302(b)(3), 
1341  and  1344|. 

Subpart  A— General  Provisions 

§  2616.1    Purpose  and  scope. 

(a)  Purpose.  This  regulation  sets  forth 
the  rules  and  procedures  for  terminating 
a  single-employer  pension  plan  in  a 
distress  termination.  Under  the  Single- 
Employer  Pension  Plan  Amendments 
Act  of  1986  C'SEPPAA  "),  a  single- 
employer  plan  may  be  voluntarily 
terminated  only  in  a  "standard  "  or  a 
"distress  "  termination,  and  then  only  if 
the  termination  satisfies  the  statutory 
requirements  for  the  type  of  termination 
sought.  The  plan  termination  rules  in 
SEPPAA  apply  to  all  plan  terminations 
initiated  by  the  plan  administrator  or  the 
Pension  Benefit  Guaranty  Corporation 
("PBGC")  on  or  after  January  1,  19a6. 
This  regulation  supersedes  the  PBGC's 
Notice  of  Intent  to  Terminate  regulation 
(29  CFR  Part  2616)  and  includes  new 
rules  governing  the  notice  of  intent  to 
terminate  for  distress  terminations,  as 
well  as  other  new  substantive  and 
procedural  requirements  pertaining  to 
those  terminations.  (The  rules  for  the 
notice  of  intent  to  terminate  in  a 
standard  termination  are  now  included 
in  new  Part  2617.)  Subpart  A  of  this 
regulation  contains  the  various  general 
rules  and  requirements  relating  to 
distress  terminations.  Subpart  B  sets 
forth  the  specific  steps  that  a  plan 
administrator  must  follow  in  order  to 
terminate  a  plan  in  a  distress 
termination. 

(b)  Scope.  This  part  applies  to  any 
single-employer  plan  covered  under 
ERISA  section  4021(a)  and  not  excluded 
by  section  4021(b)  that  files  a  notice  of 
intent  to  terminate  in  a  distress 
termination  on  or  after  (effective  date  of 
part). 

§  2616.2    Definitions. 
For  purposes  of  this  part: 
"Act"  means  thp  Employee  Retirement 
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Income  Security  Act  of  1974,  as  amended 
by  the  Multiemployer  Pension  Plan 
Amendments  Act  of  1980  and  the  Single- 
Employer  Pension  Plan  Amendments 
Act  of  1986. 

"Affected  party"  means,  with  respect 
to  a  single-employer  plan,  each 
participant,  each  beneficiary  of  a 
deceased  participant,  each  alternate 
payee  (as  defined  in  section  206(d)(3)(K) 
of  the  Act)  under  an  applicable  qualified 
domestic  relations  order  (as  defined  in 
section  206{d)(3)(B)(i!],  each  employee 
organization  representing  participants. 
and  the  PBGC.  However,  in  connection 
with  any  notice  required  under  this  part, 
if  an  affected  party  has  designated  in 
writing  another  person  to  receive  the 
notice,  then  any  reference  to  the 
affected  party  shall  be  deemed  to  refer 
to  the  designated  person. 

"Benefit  commitments"  means  those 
benefits  that:  (1)  Are  guaranteed  under 
section  4022  of  the  Act:  (2)  would  be 
guaranteed  but  for  the  limitations  in 
section  4022(b):  or  (3)  constitute  early 
retirement  supplements  or  subsidies  or 
plant  closing  benefits,  provided  the 
participant  or  beneficiary  has,  prior  to 
the  plan  termination  date,  satisfied  all  of 
the  conditions  under  the  plan  to 
establish  entitlement  to  the  benefits, 
except  for  the  satisfaction  of  a  formal 
application,  retirement,  completion  of  a 
required  waiting  period  subsequent  to 
application  for  benefits,  or  designation 
of  a  beneficiary. 

"Contributing  sponsor"  means,  with 
respect  to  a  single-employer  plan,  the 
person  responsible  for  meeting  the 
minimum  funding  requirements  under 
section  302  of  the  Act  or  section  412  of 
the  Internal  Revenue  Code  of  1954.  and 
any  person  that  is  a  member  of  the 
contributing  sponsor's  controlled  group 
and  was  responsible  for  meeting  the 
funding  requirements  with  respect  to  the 
plan  at  a  time  when  the  person 
employed  a  significant  number  of  the 
plan  participants. 

"Distress  termination  notice"  means 
the  notice  filed  with  the  PBGC  pursuant 
to  section  4041(c)(2)(A)  of  the  Act  and 
§  2616.14  of  this  part  that  contains 
information  demonstrating  satisfaction 
of  the  distress  criteria  and  also  provides 
various  plan  and  participant  data 
including,  but  not  limited  to.  an  enrolled 
actuary's  certification  of  the  level  of 
benefits  funded  under  the  plan. 
"Insurer"  means  a  company 
authorized  to  do  business  as  an 
insurance  carrier  under  the  laws  of  a 
state  or  the  District  of  Columbia. 

"Multiple  employer  plan"  means  a 
single-employer  plan  maintained  by  two 
or  more  contributing  sponsors  that  are 
not  members  of  the  same  controlled 
group,  under  which  all  plan  assets  are 


available  to  pay  benefits  to  all  plan 
participants  and  beneficiaries. 

"Notice  of  intent  to  terminate"  means 
the  notice  to  affected  partie^s  advising 
them  of  a  proposed  plan  termination,  as 
required  by  section  4041(a)(2|  of  the  Act 
and  §  2616.12  of  this  part. 

"Participant"  means  any  individual 
who  is  in  employment  covered  by  the 
plan  and  is  earning  or  retaining  credited 
service  (including  an  individual  who  is 
below  the  integration  level  in  a  plan  that 
is  integrated  with  Social  Security):  any 
non-vested  individual  separated  from 
employment  who  is  earning  or  retaining 
credited  service,  excluding  those 
individuals  who  have  incurred  a  break 
in  service  of  one  v  ear  or  the  plan's 
break-in-service  period,  whichever  is 
greater:  and  any  individual  who  has 
retired  or  separated  from  employment 
and  is  either  receiving  benefits  or 
entitled  to  begin  receiving  benefits  in  the 
future,  excluding  those  individuals  to 
whom  an  insurance  company  has  made 
an  irrevocable  commitment  to  pay  all 
the  benefits  to  which  the  individual  is 
entitled  under  the  plan. 

"PBGC"  means  the  Pension  Benefit 
Guaranty  Corporation. 

"Proposed  termination  date"  means 
the  date  specified  as  such  by  the  plan 
administrator  in  a  notice  of  intent  to 
terminate.  A  proposed  termination  date 
may  not  be  earlier  than  the  60th  day 
after  the  issuance  of  the  notice  of  intent 
to  terminate,  nor  later  than  the  180th 
day  thereafter.  The  proposed 
termination  date  is  used  in  the  distress 
termination  notice  as  the  date  for 
demonstrating  satisfaction  of  the 
distress  criteria,  for  determining 
participants'  and  beneficiaries'  benefit 
commitments  and  guaranteed  benefits. 
and  for  valuing  plan  benefits  and  assets 
in  some  cases. 

"SEPPA.'K"  means  the  Single- 
Employer  Pension  Plan  Amendments 
Act  of  1986. 

"Single-employer  plan"  means  any 
defined  benefit  plan  (as  defined  in 
section  3(35)  of  the  Act)  that  is  not  a 
multiemployer  plan  (as  defined  in 
section  400i(a)(3)). 

"Substantial  member  of  a  controlled 
group"  means  a  member  of  the 
contributing  sponsor's  controlled  group 
whose  gross  assets  (both  tangible  and 
intangible),  as  of  the  termination  date, 
equal  five  percent  or  more  of  the  total 
gross  assets  of  the  controlled  group.  Any 
member  of  the  contributing  sponsor's 
controlled  group  as  of  the  termination 
date  shall  be  deemed  to  be  a  substantial 
member  for  all  purposes  under  this  part, 
unless  the  plan  administrator 
demonstrates  to  the  satisfaction  of  the 
PBGC  that  the  person's  gross  assets 


equal  less  than  five  percent  of  the 
controlled  group's  total  gross  assets. 

"Termination  date  "  means  the  date 
established  pursuant  to  section 
4048(a)(2)  of  the  Act  or,  if  applicable. 
section  4D48(a)i4).  The  termination  date 
is  the  date  as  of  which  a  contributing 
sponsor  and  the  substantial  members  of 
its  controlled  group  (if  any)  must  satisfy 
the  distress  criteria  and  the  date  for 
determining  benefit  commitments  and 
guaranteed  benefits. 

§2616.3     Requirements  for  a  distress 
termination. 

(a)  Exclusive  means  of  voluntary  plan 
termination.  A  plan  may  be  voluntarily 
terminated  by  the  plan  administrator 
only  in  a  standard  termination  or  a 
distress  termination.  For  a  standard 
termination  to  occur,  a  plan  must  be 
able  to  discharge  all  of  its  obligations 
for  benefit  commitments  and  otherwise 
satisfy  the  requirements  set  forth  in  Part 
2617  of  this  subchapter.  A  distress 
termination  may  occur  only  if  all  of  the 
requirements  set  forth  in  paragraph  (b) 
of  this  section  are  satisfied. 

(b)  Requirements.  A  plan  may 
terminate  in  a  distress  termination  only 
if— 

(1)  The  plan  administrator  issues  a 
notice  of  intent  to  terminate  to  affected 
parties  in  accordance  with  §  2616.12  at 
least  60  days  before  the  proposed 
termination  date; 

(2)  The  plan  administrator  submits  a 
distress  termination  notice  to  the  PBGC 
in  accordance  with  §  2616.14  no  later 
than  60  days  after  the  proposed 
termination  date;  and 

(3)  The  PBGC  determines  that  the 
contributing  sponsor  and  each 
substantial  member  of  its  controlled 
group  satisfy  one  of  the  distress  criteria 
set  forth  in  paragraph  (d)  of  this  section. 

(c)  Effect  of  failure  to  satisfy 
requirements.  If  any  of  the  requirements 
of  paragraph  (b)  of  this  section  is  not 
satisfied,  any  action  taken  to  effect  the 
plan  termination  shall  be  null  and  void, 
and  the  plan  shall  be  an  ongoing  plan 
for  all  purposes.  A  plan  administrator 
who  still  desires  to  terminate  the  plan 
shall  initiate  the  termination  process 
again  from  the  beginning,  starting  with 
the  issuance  of  a  notice  of  intent  to 
terminate.  The  PBGC  retains  its 
authority  in  any  case  to  initiate  a  plan 
termination  under  section  4042  of  the 
Act. 

(d)  Distress  criteria.  A  contributing 
sponsor  and  each  substantial  member  of 
its  controlled  group  (as  defined  in 

§  2616.2)  shall  satisfy  at  least  one  of  the 
following  criteria  in  order  for  a  distress 
termination  to  occur.  The  contributing 
sponsor  and  the  substantial  members  of 
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the  controlled  group  need  not  all  satisfy 
the  same  test. 

(1)  Liquidation  in  bankruptcy.  This 
criterion  is  met  if.  as  of  the  termination 
date,  a  person  has  filed  or  had  filed 
against  it  a  petition  seeking  liquidation 
in  a  case  under  title  11.  United  States 
Code,  or  under  a  similar  law  of  a  state 
or  political  subdivision  of  a  state,  or  a 
case  described  in  paragraph  (d)(2)(i)  of 
this  section  has  been  conveiled  to  such 
a  case.  and.  as  of  the  termination  date, 
the  case  has  not  been  dismissed. 

(2)  Reorganization  in  bankruptcy. 
This  criterion  is  met  if — 

(i)  As  of  the  termination  date,  a 
person  has  filed  or  had  filed  against  it  a 
petition  seeking  reorganization  in  a  case 
under  title  11.  United  States  Code,  or 
under  a  similar  law  of  a  state  or  a 
political  subdivision  of  a  state,  or  a  case 
described  in  paragraph  (dj(l]  of  this 
section  has  been  converted  to  such  a 
case; 

(ii)  The  case  has  not  been  dismissed 
as  of  the  termination  date;  and 

(iii)  The  bankruptcy  court  or 
appropriate  slate  court  approves  the 
termination. 

(3)  Inability  to  continue  in  business. 
This  criterion  is  met  if  a  person 
demonstrates  to  the  satisfaction  of  the 
PBGC  that,  unless  a  distress  termination 
occurs,  the  person  will  be  unable  to  pay 
its  debts  when  due  and  to  continue  in 
business. 

(4)  Unreasonably  burdensome  pension 
costs.  This  criterion  is  met  if  a  person 
demonstrates  to  the  satisfaction  of  the 
PBGC  that  the  person's  costs  of 
providing  pension  coverage  have 
become  unreasonably  burdensome 
solely  as  a  result  of  declining  covered 
employment  under  all  single-employer 
plans  for  which  that  person  is  a 
contributing  sponsor. 

(e)  Non-recognition  of  certain  actions. 
If  the  PBGC  finds  that  a  person 
undertook  any  action  or  failed  to  act  for 
the  principal  purpose  of  satisfying  any 
of  the  criteria  contained  in  paragraph  (d) 
of  this  section,  rather  than  for  a 
reasonable  business  purpose,  the  PBGC 
shall  disregard  such  act  or  failure  to  act 
in  determining  whether  the  person  has 
satisfied  any  of  those  criteria. 

§  2616.4    Administration  of  plan  during 
pendency  of  termination  proceedings. 

(a)  Prohibitions  after  filing  notice  of 
intent  to  terminate.  Beginning  on  the 
date  th.jt  the  plan  administrator  files 
with  the  PBGC  (as  defined  in  §  2616.8)  a 
notice  of  intent  to  terminate,  and  unless 
and  until  the  PBGC  issues  a  distribution 
notice  pursuant  to  §  2616.16  (b)  or  (c), 
the  plan  administrator  may  not — 


(1)  Distribute  plan  assets  pursuant  to, 
or  take  any  other  actions  to  implement, 
the  termination  of  the  plan; 

(2)  Pay  benefits  attributable  to 
employer  contributions,  other  than 
death  benefits,  in  any  form  other  than  as 
an  annuity; 

(3)  Use  plan  assets  to  purchase 
irrevocable  commitments  to  provide 
benefits  from  an  insurer;  or 

(4)  Pay  benefits  in  excess  of  a 
participant's  benefit  commitments  under 
the  plan. 

(b)  Benefit  payments  on  or  after 
proposed  termination  date. 
Notwithstanding  paragraph  (a)(4)  of  this 
section,  beginning  on  the  proposed 
termination  date  specified  in  the  notice 
of  intent  to  terminate,  and  unless  and 
until  the  PBGC  issues  a  distribution 
notice,  the  plan  administrator  may  not 
make  any  benefit  payments  in  excess  of 
the  greater  of — 

(1)  A  participant's  estimated 
guaranteed  benefit,  determined  pursuant 
to  §  2623.6  of  this  subchapter;  or 

(2)  A  participant's  estimated  Title  I'V 
benefit,  determined  pursuant  to  §  2623.7 
of  this  subchapter.  For  purposes  of 
applying  §§  2623.6  and  2623.7,  the  term 
"section  4041(a)  date  of  termination" 
used  therein  shall  be  replaced  by  the 
term  "proposed  termination  date", 

(c)  Failure  to  qualify  for  distress 
termination.  In  any  case  where  the 
PBGC  determines,  pursuant  to 

§  2616.13(c)  or  §  2616.15(c).  that  the 
requirements  for  a  distress  termination 
are  not  satisfied,  any  benefits  that  were 
not  paid  pursuant  to  paragraph  (a)(4)  or 
(b)  of  this  section  shall  be  due  and 
payable  as  of  the  date  of  the  PBGC's 
determination,  together  with  interest, 
from  the  date  (or  dates)  on  which  the 
unpaid  amounts  were  originally  due,  at 
the  rate  prescribed  under  Part  2610  in 
effect  on  that  date  (or  dates). 

(d)  Other  administrative  actions. 
Except  to  the  extent  specifically  limited 
by  this  section,  the  plan  administrator 
shall  continue  to  carry  out  the  normal 
operations  of  the  plan,  such  as  putting 
participants  into  pay  status,  collecting 
contributions  due  the  plan  and  investing 
plan  assetf. 

§  2616.5     Challenges  to  plan  termination 
under  a  collective  bargaining  agreement. 

(a)  Suspension  of  termination 
proceeding.  If,  prior  to  the  issuance  by 
the  PBGC  of  a  notice  of  inability  to 
determine  sufficiency  or  a  distribution 
notice  pursuant  to  §  2616.16.  the  PBGC  is 
advised  that  a  formal  challenge  (as 
defined  in  paragraph  (c)  of  this  section) 
has  been  initiated  asserting  that  the 
proposed  termination  violates  the  terms 
and  conditions  of  an  existing  collective 
bargaining  agreement,  the  PBGC  shall 


suspend  the  termination  proceeding  and 
shall  so  advise  the  plan  administrator  in 
writing.  The  effect  of  the  suspension 
shall  be  to  stay  the  issuance  by  the 
PBGC  of  a  notice  of  inability  to 
determine  sufficiency  or  a  distribution 
notice.  However,  nothing  in  this 
paragraph  relieves  the  plan 
administrator  of  the  obligation  to 
comply  with  §  2616.4  and  to  file  a 
distress  termination  notice  with  the 
PBGC  in  the  manner  and  within  the  time 
specified  in  §  2616.14. 

(b)  Resolution  of  challenge. 
Immediately  upon  the  final  resolution 
(as  defined  in  paragraph  (d)  of  this 
section)  of  the  formal  challenge  to  the 
termination,  the  plan  administrator  shall 
notify  the  PBGC  in  writing  of  the 
outcome  of  the  challenge.  If  the  validity 
of  the  proposed  termination  has  been 
upheld,  the  plan  administrator  shall  also 
advise  the  PBGC  of  whether  the  plan 
administrator  wishes  to  continue  the 
termination. 

(1)  Challenge  sustained.  If  it  has  been 
determined  that  the  proposed 
termination  violates  the  collective 
bargaining  agreement,  the  PBGC  shall 
dismiss  the  termination  proceeding,  all 
actions  taken  to  effect  the  plan 
termination  shall  be  null  and  void,  and 
the  plan  shall  be  an  ongoing  plan  for  all 
purposes.  In  this  event,  §  2616.4(c)  shall 
apply,  as  of  the  date  of  the  PBGC's 
dismissal,  with  respect  to  any  benefits 
not  paid  pursuant  to  §  2616.4  (a)(4)  or 
(b). 

(2)  Termination  sustained.  If  it  has 
been  determined  that  the  proposed 
termination  does  not  violate  the 
collective  bargaining  agreement  and  the 
plan  administrator  wishes  to  proceed 
with  the  termination,  the  PBGC  shall 
reactivate  the  termination  proceeding  by 
sending  a  written  notice  thereof  to  the 
plan  administrator.  In  that  event,  all 
actions  taken  to  effect  the  termination 
prior  to  the  suspension  shall  be 
effective,  and  the  PBGC  shall  proceed  to 
issue  a  notice  of  inability  to  determine 
sufficiency  or  a  distribution  notice, 
either  with  or  without  first  requesting 
updated  information  from  the  plan 
administrator  pursuant  to  §  2616.14(0- 

(c)  Formal  challenge  to  plan 
termination.  The  occurrence  of  any  of 
the  following  actions,  asserting  that  the 
termination  would  violate  the  terms  and 
conditions  of  an  existing  collective 
bargaining  agreement,  shall  constitute 
grounds  for  the  PBGC  to  suspend  the 
termination  proceeding: 

(1)  The  commencement  of  any 
procedure  specified  in  the  collective 
bargaining  agreement  for  resolving 
disputes  under  the  agreement. 
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(2)  The  filing  of  a  charge  with  the 
National  Labor  Relations  Board  alleging 
an  unfair  labor  practice  under  section  8 
of  the  National  Labor  Relations  Act. 

(3)  The  commencement  of  an  action 
under  section  301  of  the  National  Labor 
Relations  Act  in  a  court  of  competent 
jurisdiction. 

(d)  Final  resolution  of  challenge.  For 
the  purposes  of  this  section,  a  formal 
challenge  to  a  proposed  termination 
shall  be  considered  finally  resolved 
when  the  parties  involved  in  the 
challenge  enter  into  a  settlement  that 
resolves  the  challenge  or  upon  the 
issuance  of  a  final,  non-appealable 
order,  as  defined  in  this  paragraph. 
Depending  upon  the  type  of  action 
challenging  the  termination,  any  of  the 
following  constitutes  a  final,  non- 
appealable order: 

(1)  An  arbitrator's  award  that  is 
neither  appealed  nor  is  review  thereof 
sought  within  the  time  for  filing  such 
appeals  or  requesting  review. 

(2)  An  order  of  the  National  Labor 
Relations  Board  for  which  the  Board 
does  not  petition  for  enforcement  nor 
the  person  aggrieved  petition  for  review 
within  the  time  permitted  for  filing  such 
actions. 

(3)  An  order  by  a  court  of  competent 
jurisdiction  that  is  not  appealed  within 
the  time  limit  for  filing  such  appeals. 

(4)  When  an  appeal  is  taken  from  or  a 
request  for  review  is  made  concerning  a 
decision  described  in  paragraph  (d)(1). 
(d)(2)  or  (d)(3)  of  this  section,  an  order 
by  a  court  of  competent  jurisdiction 
finally  resolving  the  dispute. 

(e)  Involuntary  termination  by  the 
PBGC.  Paragraphs  (a)  and  (b)  of  this 
section  notwithstanding,  the  PBGC 
retains  the  authority  in  any  case  to 
initiate  a  plan  termination  in  accordance 
with  the  provisions  of  section  4042  of  the 
Act. 

§2616.6     Requirementfor  annuities. 

(a)  General  rule.  Except  as  provided 
in  paragraph  (b)  of  this  section,  when  a 
plan  administrator  distributes  all  plan 
assets  pursuant  to  §  2616.18.  any  benefit 
to  which  assets  are  allocated  pursuant 
to  Part  2618  that  is  payable  as  an 
annuity  under  the  provisions  of  the  plan 
must  be  provided  in  annuity  form 
through  the  purchase  from  an  insurer  of 
a  single  premium^,  nonparticipating 
(except  in  the  case  of  a  plan  that  is 
sufficient  for  all  accrued  benefits), 
nonsurrenderable  annuity  that 
constitutes  an  irrevocable  commitment 
by  the  insurer  to  provide  the  benefits 
purchased. 

(b)  Exceptions.  (Reserved) 

(c)  Required  form  of  annuity. 
(Reserved] 


§  2616.7     Contributing  sponsor's 
commitment  to  make  plan  sufficient  for 
guaranteed  benefits. 

At  any  time  prior  to  the  filing  with  the 
PBGC  of  a  distress  termination  notice,  a 
contributing  sponsor  may  make  a 
commitment  to  contribute  any 
additional  sums  necessary  to  make  a 
plan  sufficient  for  all  guaranteed 
benefits,  in  order  to  enable  the  plan  to 
distribute  assets  in  full  satisfaction  of  all 
guaranteed  benefits.  The  commitment 
shall  be  in  writing  and  be  signed  by  the 
contributing  sponsor  and  shall  contain 
substantially  the  same  provisions  as  the 
sample  commitment  in  the  appendix  to 
this  part.  In  addition,  a  com.mitment  by  a 
contributing  sponsor  that  satisfies  either 
the  bankruptcy  liquidation  or 
reorganization  distress  criterion 
(§  2616.3  (d)(1)  or  {d)(2)).  shall  be  valid 
under  this  section  only  if  it  is  approved 
by  the  court  before  which  the  liquidation 
or  reorganization  proceeding  is  pending. 
A  commitment  that  meets  the 
requirements  of  this  section  shall  be 
considered  a  plan  asset  for  all  purposes 
under  this  part.  In  the  event  that  a 
contributing  sponsor  fails  to  honor  its 
commitment,  rendering  a  plan 
insufficient  for  guaranteed  benefits,  the 
PBGC  may  bring  an  action  to  enforce  the 
commitment. 

§  2616.8     Filings  with  the  PBGC;  time  limits. 

(a)  "Filing" defined  Any  document 
required  or  permitted  to  be  filed  with  the 
PBGC  under  this  part  shall  be  deemed 
filed  on  the  date  it  is  received  at  the 
PBGC,  providing  it  is  received  on  a 
weekday,  other  than  a  Federal  holiday, 
no  later  than  400  p.m.  Documents 
received  after  4;00  p.m.  or  on  weekends 
or  Federal  holidays  shall  be  deemed 
filed  on  the  next  regular  business  day. 

(b)  How  to  file.  Any  document  being 
filed  under  this  part  may  be  delivered  by 
mail  or  by  hand  to  the  PBGC's  Case 
Classification  and  Control  Division, 
Control  Branch,  Room  5300A  (Code 
25420),  2020  K  Street  NW.,  'Washington. 
DC  20006. 

(c)  Time  limits.  If  the  last  day  of  any 
period  prescribed  by  this  part  for  issuing 
or  filing  any  notices  or  other  documents 
or  taking  any  other  actions  falls  on  a 
Saturday,  Sunday  or  legal  holiday,  then 
the  last  day  of  the  period  shall  be  the 
next  regular  business  day. 

Subpart  B— Distress  Termination 
Process 

§2616.11     Purpose  and  scope. 

This  subpart  describes  in  detail  the 
distress  termination  process.  Sections 
2616.12  and  2616.14  prescribe  the 
contents  of  and  the  rules  for  issuing  the 
two  statutorv'  notices  that  plan 


administrators  must  issue  in  a  distress 
termination.  The  first  notice,  which  is 
issued  to  ail  affected  parties  to  begin  the 
termination  process,  is  the  "notice  of 
intent  to  terminate".  The  second  notice, 
which  is  issued  only  to  the  PBGC,  is  the 
"distress  termination  notice".  Sections 
2616.15  and  2616.16  cover  the  PBGC's 
review  of  the  proposed  termination  and 
the  actions  that  the  PBGC  may  take  with 
respect  to  it.  Sections  2616.17  and 
2616.18  apply  only  to  plans  that  are  at 
least  sufficient  for  guaranteed  benefits 
and  describe  the  actions  the  plan 
administrator  must  take  to  close  out  the 
plan. 

§  2616.12    Notices  of  intent  to  terminate. 

(a)  General  Rule.  At  least  bO  days  and 
no  more  than  180  days  prior  to  the 
proposed  plan  termination  date,  the  plan 
administrator  shall  issue  to  each 
affected  party  (as  defined  in  §  2616.2)  a 
notice  of  intent  to  terminate  containing 
all  of  the  information  specified  in 
paragraph  (d)  of  this  section  and.  to  the 
extent  applicable,  paragraph  (e)  of  this 
section. 

(b)  Method  of  issuance.  Notices  of 
intent  to  terminate  shall  be  issued 
individually  to  each  affected  party.  The 
notice  to  the  PBGC  shall  be  filed  in 
accordance  with  §  2616.8.  The  notices  to 
the  other  affected  parties  shall  be  either 
hand  delivered  or  delivered  by  first- 
class  mail  or  courier  service  to  the 
affected  party's  last  known  address. 

(c)  When  issued.  The  notice  of  intent 
to  terminate  is  deemed  issued  to  the 
PBGC  on  the  date  on  which  it  is  filed  (as 
defined  in  §  2616.8)  and  to  the  other 
affected  parties  on  the  date  on  which  it 
is  handed  to  the  affected  party  or 
deposited  with  a  mail  or  courier  service. 

(d)  Contents  of  notice.  Each  notice  of 
intent  to  terminate  shall  contain  all  of 
the  following  information  (and  the 
notice  to  the  PBGC  shall  also  contain 
the  information  described  in  paragraph 
(e)  of  this  section): 

(1)  The  name  of  the  plan  and  of  the 
contributing  sponsor. 

(2)  The  Employer  Identification 
Number  ("EIN")  of  the  contributing 
sponsor  and  the  Plan  identification 
Number  ("PN"):  if  there  is  no  EIN  or  PN, 
the  notice  shall  so  state, 

(3)  The  name,  address  and  telephone 
number  of  the  person  who  may  be 
contacted  by  an  affected  party  with 
questions  concerning  the  plan's 
termination. 

(4)  A  statement  that  the  plan 
administrator  expects  to  terminate  the 
plan  on  a  specified  proposed 
termination  date  (as  defmed  in  §  2616.2). 

(5)  A  statement  that  the  benefits 
under  the  plan  are  guaranteed  by  the 
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PBGC,  including  a  brief  description  of 
what  benefits  are  guaranteed  {e.g..  if 
only  a  portion  of  the  benefits  are 
guaranteed  because  of  the  phase-in  rule, 
this  shall  be  explained),  and  that 
participants  and  beneficiaries  may  also 
receive  a  portion  of  the  benefits  to 
which  each  is  entitled  under  the  terms  of 
the  plan  in  e.xcess  of  guaranteed 
benefits. 

(6)  For  retirees  only,  a  statement  that 
their  monthly  (or  other  periodic)  benefit 
amount  may  be  reduced  because  of  the 
plan's  termination,  but  not  below  the 
amount  guaranteed  by  the  PBGC,  or,  if 
applicable,  that  the  benefit  amount  may 
be  reduced  below  the  guarantee  level  if 
the  benefits  are  subject  to  recoupment 
by  the  PBGC  pursuant  to  Part  2623  of 
this  subchapter, 

(e)  Additional  information  for  notice 
of  intent  to  terminate  filed  with  PBGC. 
In  addition  to  the  information  required 
under  paragraph  (d)  of  this  section,  the 
notice  of  intent  to  terminate  that  is  filed 
with  the  PBGC  shall  contain  the 
following: 

(1)  The  name,  address  and  telephone 
number  of  the  plan  administrator  and  of 
the  plan  administrator's  duly  authorized 
representative,  if  any. 

(2)  If  premiums  for  the  plan  have  been 
paid  under  another  Employer 
Identification  Number  or  Plan 
Identification  Number,  that  EIN  or  PN. 

(3)  A  statement  of  whether  the  plan  is 
a  multiple  employer  plan;  if  so,  the 
names  and  EIN's  of  all  contributing 
sponsors  shall  be  given. 

(4)  The  total  number  of  plan 
participants  (actives  and  retirees). 

(5)  The  plan  year  ending  date. 

(6)  The  date  (or  latest  date)  on  which 
the  notices  of  intent  to  terminate  were 
(or  will  be)  issued  to  the  other  affected 
parties  and  a  statement  that  they  were 
(or  will  be)  issued  in  accordance  with 

§  2616.12. 

(7)  A  statement  of  whether  any 
participants  or  beneficiaries  in  pay 
status  (or  entitled  to  be  in  pay  status) 
are  not  receiving  their  benefits,  and 
whether  the  plan  administrator  expects 
to  be  able  to  pay  all  benefits  when  due 
during  the  180-day  period  following 
issuance  of  the  notices  of  intent  to 
terminate. 

(8)  A  list  of  all  members  of  the 
contributing  sponsor's  controlled  group, 
with  the  ELN  of  each,  as  of  the  proposed 
termination  date  and  a  statement  of 
which  distress  test  each  is  expected  to 
satisfy:  (if  the  plan  administrator 
expects  to  demonstrate  that  any  of  these 
persons  is  not  a  substantial  member  of 
the  controlled  group,  as  defined  in 

§  2616.2,  the  list  shall  so  identify  those 
persons  and  no  distress  test  need  be 
listed  for  them).  If  a  petition  seeking 


liquidation  or  reorganization  under  title 
11,  United  States  Code  (or  under  similar 
law  of  a  state  or  political  subdivision 
thereof)  has  already  been  filed  by  or 
against  the  contributing  sponsor  or  any 
member  of  its  controlled  group,  a  copy 
of  the  filed  petition  showing  the  court 
docket  number  shall  also  be  submitted, 

§  2616.13     PBGC  review  of  notice  of  intent 
to  terminate. 

(a)  General.  Upon  receipt  of  a  notice 
of  intent  to  terminate,  the  PBGC  shall 
review  the  notice  to  determine  whether 
it  was  issued  in  accordance  with 

§  2616.12  and  shall  advise  the  plan 
administrator  of  its  determination,  in 
accordance  with  paragraph  (b)  or  (c)  of 
this  section,  no  later  than  the  proposed 
termination  date  specified  in  the  notice. 
The  PBGC  shall  also  review  the  notice, 
and  may  require  the  submission  of 
additional  information  pursuant  to 
paragraph  (d)  of  this  section,  for  the 
purpose  of  determining  whether  the 
PBGC  should  consider  initiating  an 
involuntary  termination  or  the 
appointment  of  a  trustee  without  an 
immediate  termination  under  section 
4042  of  the  Act, 

(b)  Tentative  finding  of  compliance.  If 
the  PBGC  determines  that  the  issuance 
of  the  notices  of  intent  to  terminate 
appears  to  have  complied  with 

§  2616.12,  it  shall  notify  the  plan 
administrator  in  writing  of  this  tentative 
determination  of  compliance  and  that 
this  determination  will  be  made  final  or 
reversed  after  the  PBGC  has  reviewed 
the  distress  termination  notice  filed 
pursuant  to  §  2616.14.  The  effect  of  this 
tentative  determination  is  to  allow  the 
distress  termination  proceeding  to 
continue. 

(c)  Improper  notice.  If  the  PBGC 
determine  that  the  issuance  of  the 
notices  of  intent  to  terminate  failed  to 
comply  with  §  2616.12,  it  shall  so  notify 
the  plan  administrator  in  writing  and 
advise  the  plan  administrator  that  the 
proposed  distress  termination  is  null 
and  void  and  that  the  plan  is  an  ongoing 
plan  for  all  purposes.  In  addition,  the 
PBGC  may  require  the  plan 
administrator  to  submit  the  information 
prescribed  by  paragaph  (d)  of  this 
section,  in  order  to  enable  the  PBGC  to 
determine  whether  it  should  institute 
proceedings  under  section  4042. 

(d)  Information  on  need  to  institute 
section  4042 proceedings.  Whenever  a 
notice  of  intent  to  terminate  indicates 
that  there  are  currently  benefits  in  pay 
status  (or  that  should  be  in  pay  status) 
that  are  not  being  paid  or  that  this  is 
likely  to  occur  within  the  180-day  period 
following  the  issuance  of  the  notices  of 
intent  to  terminate,  or  whenever  the 
PBGC  issues  a  determination  under 


paragraph  (c)  of  this  section,  or  in  any 
other  case  where  the  PBGC  has  any 
reason  to  believe  that  it  may  be 
necessary  or  appropriate  to  institute 
proceedings  under  section  4042  of  the 
Act,  it  may  require  the  plan 
administrator  to  submit  the  following 
information  within  a  reasonable  period 
of  time  specified  in  the  request  for  the 
information. 

(1)  A  copy  of  the  most  recent  actuarial 
valuation  of  the  plan. 

(2)  A  statement  of  whether  any 
funding  waivers  under  section  303  of  the 
Act  or  extensions  of  the  amortization 
period  under  section  304  have  been 
granted  within  the  five  years  preceding 
the  proposed  termination  date,  and  if  so, 
the  amounts  involved,  and  whether  any 
requests  for  waivers  or  extensions  are 
currently  pending,  and  if  so,  the  amounts 
involved. 

(3)  Any  other  information  that  the 
PBGC  determines  that  it  needs  in  order 
to  decide  whether  to  institute 
termination  or  trusteeship  proceedings 
pursuant  to  section  4042. 

(e)  Appeal  of  determination  that 
notice  was  improper.  A  plan 
administrator  may  appeal  the  PBGC's 
determination  under  paragraph  (c)  of 
this  section  in  accordance  with  the  rules 
prescribed  in  Subpart  D  of  Part  2606, 
The  filing  of  an  appeal  automatically 
stays  the  effectiveness  of  the 
determination  until  the  PBGC  issues  its 
decision  on  the  appeal.  However,  a 
request  for  information  by  the  PBGC 
under  paragraph  (c)  of  this  section  is  not 
stayed  by  the  filing  of  the  appeal. 

§  26 1 6. 1 4    Distress  termination  notice. 

(a)  General  rule.  Except  to  the  extent 
permitted  by  paragraph  (d)  of  this 
section,  no  later  than  60  days  after  the 
proposed  termination  date  specified  in 
the  notice  of  intent  to  terminate,  the 
plan  administrator  shall  file  with  the 
PBGC,  in  accordance  with  §  2616.8,  a 
"distress  termination  notice  ".  The 
distress  termination  notice  shall  be 
clearly  identified  as  such  and  shall 
contain  the  information  described  in 
paragraphs  (b}-(d)  of  this  section. 
Unless  otherwise  specified,  all  data  and 
other  information  submitted  shall  be  as 
of  the  proposed  termination  date. 

(b)  Proof  of  distress.  In  order  to 
establish  that  the  plan  qualifies  for  a 
distress  termination,  the  plan 
administrator  shall  submit  the  following: 

(1)  If  applicable,  the  name  and 
Employer  Identification  Number  of  each 
member  of  the  contributing  sponsor's 
controlled  group  that  is  not  a  substantial 
member  of  the  controlled  group  and 
evidence  demonstrating  to  the  PBGC's 
satisfaction  that  such  members  are  not 
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substantial.  Such  e\  idence  shall  in  every 
case  include — 

(i)  The  controlled  group's  audited  (or. 
if  not  available,  unaudited)  consolidated 
or  combined  (as  applicable)  financial 
statements  for  the  most  recent  five  years 
ending,  prior  to  the  proposed 
termination  date,  updated  to  show  any 
material  changes; 

(ii)  Audited  (or.  if  not  available, 
unaudited)  financial  statements  for  the 
five  years  ending  prior  to  the  proposed 
termination  date  (updated  to  show  any 
material  changes)  for  each  member  of 
the  controlled  group  that  the  plan 
administrator  asserts  is  not  a 
substantial  member:  and 

(iii)  Any  other  relevant  evidence. 

(2)  Identification  of  the  distress  test 
satisfied  by  the  contributing  sponsor 
and  each  substantial  member  (all 
members  need  not  satisfy  the  same 
distress  test). 

(3)  For  the  contributing  sponsor  and 
each  substantial  member  of  its 
controlled  group,  proof  of  satisfaction  of 
a  distress  test,  as  follows: 

(i)  For  the  bankruptcy  liquidation  and 
reorganization  tests,  a  copy  of  the  filed 
petition  showing  the  court  docket 
number  (unless  this  was  submitted  as 
part  of  the  notice  of  intent  to  terminate), 
and  for  the  reorganization  test  only,  a 
copy  of  the  order  of  the  bankruptcy 
court  or  the  appropriate  state  court 
approving  the  termination. 

(ii)  For  the  test  of  inability  to  stay  in 
business  without  plan  termination — 

(A)  Audited  (or.  if  not  available, 
unaudited)  financial  statements  for  the 
three  most  recent  fiscal  years  ending 
prior  to  the  proposed  termination  date, 
updated  to  show  any  material  changes; 
if  the  person  is  undergoing  (or  has 
undergone)  a  partial  liquidation,  the 
financial  statements  must  specify  the 
data  relating  to  the  liquidating  portion 
and  estimated  liquidation  values  and  the 
source  thereof  shall  be  given; 

(B)  Projections  of  future  revenues  and 
expenses  assuming  both  the 
continuation  and  the  termination  of  the 
pension  plan  for  which  a  distress 
termination  is  sought,  for  the  next  three 
fiscal  years  beginning  with  the  year  in 
which  the  plan  would  terminate;  the 
projections  that  assume  plan 
continuation  must  include  estimated 
minimum  funding  contributions  for  each 
of  those  three  years,  and  the  projections 
that  assume  plan  termination  must 
include  the  projected  termination 
liabilities  to  the  PBGC,  the  section  4042 
trustee  and  the  section  4049  trust 
[amended  section  4062  defines  these 
liabilities); 

(C)  Certification  by  the  person's  chief 
financial  officer  or  chief  executive 
officer  that  all  of  the  information 


submitted  is  accurate  and  complete  to 
the  best  of  that  individuals  knowledge, 
and  that  the  person  will  not  be  able  to 
continue  in  business  without  the  plan 
termination; 

(D)  All  recent  (within  the  prior  three 
years)  financial  analyses  (if  any)  done 
of  the  person  by  an  outside  party,  with  a 
certification  by  the  person's  chief 
financial  officer  that  the  information  on 
which  the  analysis  was  based  was 
accurate  and  complete; 

(E)  .■Ml  submissions  (if  any)  made 
within  the  prior  three  years  to  a 
financial  institution  or  investment 
banker  in  support  of  possible  outside 
financing; 

(F)  A  statement  of  whether  any 
funding  waivers  under  section  303  of  the 
Act  or  extensions  of  the  amortization 
period  under  section  304  have  been 
granted  within  the  five  years  preceding 
the  proposed  termination  date,  and  if  so, 
the  amounts  involved,  and  whether  any 
requests  for  waivers  or  extensions  are 
currently  pending  or  planned,  and  if  so, 
the  amounts  involved;  and 

(G)  Any  other  relevant  information. 
(iii)  For  the  test  of  unreasonably 

burdensome  pension  costs — 

(A)  The  name  and  plan  identification 
number  of  each  single-employer  defined 
benefit  plan  for  which  the  person  is  a 
contributing  sponsor: 

(B)  The  latest  Form  5500  Schedule  B 
filed  for  each  plan  named  in  paragraph 
[b)(3)(iii)(A)  of  this  section; 

(C)  For  each  plan  named  in  paragraph 
(b)(3)(iii)(A)  of  this  section,  a  plan 
census  showing  total,  active  and  retired 
participants  for  the  most  recent  five  plan 
years  ending  prior  to  the  proposed 
termination  date;  (these  data  may  be 
provided  by  submitting  the  relevant 
Forms  5500  Schedules  B); 

(D)  Audited  (or.  if  not  available, 
unaudited)  financial  statements  of  the 
person  for  the  most  recent  five  fiscal 
years  ending  prior  to  the  proposed 
termination  date,  updated  to  show  any 
material  changes,  with  a  breakout  of  the 
person's  total  pension  costs  (including 
any  defined  contribution  plans)  as  a 
percentage  of  the  person's  total  wage 
costs  and  a  statement  of  the  total  costs 
per  plan; 

(E)  A  statement  of  whether  any 
funding  waivers  under  section  303  of  the 
Act  or  extensions  of  the  amortization 
period  under  section  304  have  been 
granted  within  the  five  years  preceding 
the  proposed  termination  date,  and  if  so, 
the  amounts  involved,  and  whether  any 
requests  for  waivers  or  extensions  are 
currently  pending  or  planned,  and  if  so, 
the  amounts  involved;  and 

(F)  any  other  relevant  information, 
(c)  Plan  data.  The  plan  administrator 

shall  submit  the  following  documents 


and  information  relating  to  the  plan  and 
its  level  of  funding.  Each  item  of 
information  shall  be  numbered  as  the 
items  are  numbered  in  this  paragraph. 

(1)  A  copy  of  the  executed  plan 
document  and  any  amendments  thereto. 

(2)  A  copy  of  any  IRS  determination 
letters. 

(3)  A  statement  of  whether  a  formal 
challenge  to  the  termination,  as  defined 
in  §  2616.4(c),  has  been  initiated,  and  if 
so.  what  action  was  initiated,  by  whom 
and  on  what  date,  and  the  current  status 
of  the  challenge. 

(4)  If,  as  of  the  proposed  termination 
date  or  thereafter,  the  contributing 
sponsor  or  any  member  of  its  controlled 
group  is  the  subject  of  a  proceeding 
described  in  §  2616.3  (d)(1)  or  (d)(2). 
copies  of  all  motions,  memoranda, 
notices  or  other  filings  in  that 
proceeding  with  respect  to  the  plan. 

(5)  A  summary  of  plan  participants 
and  beneficiaries,  showing  the  total 
numbers  in  each  of  the  following 
categories; 

(i)  Retirees  (including  disability 
retirees)  and  beneficiaries  receiving 
benefits, 

(ii)  Active  participants  eligible  for 
normal  retirement. 

(iii)  Active  participants  eligible  for 
early  (but  not  normal)  retirement, 

(iv)  All  other  active  participants 
vested  before  termination, 

(v)  All  active,  non-vested  (before 
termination)  participants. 

(vi)  Participants  separated  from 
service  with  deferred  vested  benefits. 

(6)  A  certification  by  an  enrolled 
actuary  pursuant  to  paragraph  (c)(6)  (i), 
(ii),  (iii)  or  (iv)  of  this  section,  as 
applicable.  All  values  shall  be  as  of  the 
proposed  termination  date,  except  for 
benefits  that  are  valued  in  accordance 
with  Part  2619.  Subpart  B.  in  which 
event  those  benefits  shall  be  valued  as 
of  a  proposed  distribution  date  that  is  no 
earlier  than  the  proposed  termination 
date. 

(i)  Plan  insufficient  for  guaranteed 
benefits.  If  the  plan  is  not  sufficient  for 
benefits  in  priority  categories  1-4  of 
section  4044(a)  of  the  Act  as  of  the 
proposed  termination  date,  the 
certification  shall  include  the  following: 

(A)  The  value  of  the  plan's  assets 
valued  in  accordance  with  Part  2620: 

(B)  The  actuarial  present  value  of  the 
plan's  benefit  commitments  valued  in 
accordance  with  Part  2619,  Subpart  C; 

(C)  The  actuarial  present  value  of  the 
plan's  benefits  in  priority  categories  1—4 
of  section  4044(a)  of  the  Act  valued  in 
accordance  with  Part  2619,  Subpart  C: 
and 
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(D)  A  statement  that  the  plan  is  not 
sufficient  for  all  benefits  in  priority 
categories  1-4. 

(ii)  Plan  sufficient  for  guaranteed 
benefits.  If  the  plan  is  sufficient  for  all 
benefits  in  priority  catej;ories  1-4  of 
section  4044(a).  the  certification  shall 
include  the  follovvino: 

[.\]  The  value  of  the  plan's  assets 
valued  in  accordance  with  Part  2620: 

(B)  The  actuarial  present  value  of  the 
plan's  benefit  commitments  valued  in 
accordance  with  Part  2619.  Subpart  C: 

(C)  The  actuarial  present  value  of  the 
plan's  benefits  that  can  be  purchased 
from  an  insurer  valued  in  accordance 
with  Part  2619,  Subpart  B  and  a  copy  of 
the  qualifying  bid;  and 

(D)  A  statement  that  the  plan  is 
sufficient  for  all  benefits  in  priority 
categories  1-4. 

(iii)  Plan  sufficient  for  benefit 
commitments.  If  the  plan  is  sufficient  for 
all  benefit  comm.itments.  the 
certification  shall  include  the  following: 

(A)  The  value  of  the  plan's  assets 
valued  in  accordance  with  Part  2620: 

(B)  The  actuarial  present  value  of  the 
plan's  benefit  commitments  valued  in 
accordance  with  Part  2619.  Subpart  B 
and  a  copy  of  the  qualifying  bid;  and 

(C)  A  statement  that  the  plan  is 
sufficient  for  all  benefit  commitments. 

(iv)  Special  rule  for  plans  with  claims 
for  due  and  unpaid  contributions. 
Except  as  provided  in  the  next  sentence, 
if  collection  of  any  portion  of  a  claim  for 
due  and  unpaid  contributions  is 
necessary  to  make  the  plan  sufficient  for 
guaranteed  benefits,  then  the  enrolled 
actuary  shall  value  the  plan's  assets  and 
benefits  in  accordance  with  paragraph 
(c](6)(i)  of  this  section.  If  the  enrolled 
actuary  certifies  that  he  or  she  believes 
that  the  amount  needed  to  make  the 
plan  sufficient  for  guaranteed  benefits 
will  be  collected  prior  to  the  proposed 
distribution  date,  then  the  enrolled 
actuary  shall  value  the  plan's  assets  and 
liabilities  in  accordance  with  paragraph 
(c)(6)(ii)  of  this  section.  In  either  case 
described  in  this  paragraph,  the 
certification  shall  also  include  a 
statement  by  the  enrolled  actuar>'  of 
whether  or  not  the  plan  is  sufficient  for 
guaranteed  benefits. 

(7)  If  the  enrolled  actuary  certifies  that 
the  plan  is  not  sufficient  for  benefits  in 
priority  categories  1-4  of  section  4044(a), 
a  description  of  the  plan's  funding 
arrangement,  including  copies  of  any 
executed  group  annuity  or  insurance 
contracts  or  trust  agreements. 

(8)  .\  list  of  all  plan  assets,  including, 
if  applicable,  a  contributor>-  sponsor's 
commitment  made  pursuant  to  §  2616.7. 

(9)  A  certification  by  the  plan 
administrator  that  the  information 
submitted  and  statements  made 


pursuant  lo  paragraph  (b)  of  this  section 
and  this  paragraph  and  the  information 
made  available  to  the  enrolled  actuary 
are  all  accurate  and  complete. 

(d)  Participant  data  schedules.  Within 
20  days  after  receipt  of  the  PBGC's 
determination  under  §  2616.15(b)  that 
the  requirements  for  a  distress 
termination  have  been  satisfied,  the 
plan  administrator  shall  file  with  the 
PBGC  participant  data  schedules 
containing  the  information  prescribed  by 
this  paragraph  and  shall  certify  that  the 
information  is  accurate  and  complete. 
Each  item  of  information  shall  be 
numbered  as  the  items  are  numbered  in 
this  paragraph.  (If  desired,  the  plan 
administrator  may  submit  the  data 
required  by  this  paragraph  on  computer 
tape  after  first  obtaining  from  the  PBGC 
the  specifications  therefor.) 

(1)  Name  and  last  known  address  of 
each  participant  and  beneficiary, 
including — 

(i)  Identification  of  any  such  persons 
who  are  officers  or  owner-employees; 
and 

(ii)  The  percentage  of  the  business 
owned  by  each. 

(2)  Sex  and  date  of  birth  of  each 
participant  and  beneficiary. 

(3)  For  each  participant,  the  date  on 
which  participation  began  and  the  date 
on  which  employment  terminated,  if  that 
date  is  earlier  than  the  proposed  plan 
termination  date. 

(4)  For  each  participant  (including 
deceased  participants  whose 
beneficiaries  are  entitled  to  benefits 
under  the  plan),  the  specific  data  used  to 
compute  the  participant's  accrued 
benefit  {e.g.,  credited  service, 
compensation,  etc.)  Social  Security 
benefits,  and  the  ages  of  the  participant 
and  beneficiary  as  of  the  earlier  of  the 
date  of  retirement  or  the  proposed 
termination  date. 

(5)  If  the  enrolled  actuary  has  certified 
that  the  plan  is  sufficient  for  guaranteed 
benefits,  with  respect  to  each 
participant,  the  accrued  monthly  benefit, 
vesting  percentage,  amount,  form,  type 
(for  benefits  in  pay  status)  and  value  of 
the  monthly  benefit  commitments  and 
the  value  of  the  monthly  benefits  to 
which  assets  are  allocated  pursuant  to 
ERISA  section  4044  and  Part  2618  of  this 
subchapter;  for  benefits  in  pay  status, 
include  the  benefit  commencement  date. 
For  purposes  of  this  paragraph  and 
paragraph  (d)(6)  of  this  section,  benefit 
"type"  means  nature  of  benefit 
entitlement,  e.g.,  normal,  early,  or 
shutdovra  benefit,  and  benefit  "form" 
means  form  of  payment  or  annuity,  e.g., 
lump  sum,  period  certain  annuity  or  joint 
and  survivor  annuity.  For  joint  and 
survivor  benefits,  include  the  benefit 
reduction,  if  any,  for  the  participant  and 


the  percentage  of  the  participant's 
benefit  that  continues  to  the  survivor. 

(6)  If  the  enrolled  actuary  has  certified 
that  the  plan  is  not  sufficient  for 
guaranteed  benefits,  with  respect  to 
each  participant,  the  accrued  monthly 
benefit,  vesting  percentage,  amount, 
form,  type  (for  benefits  in  pay  status) 
and  value  of  the  monthly  guaranteed 
benefit  and  of  the  monthly  benefit 
commitments  and  the  value  of  the 
monthly  guaranteed  benefit  to  which 
assets  are  allocated;  for  benefits  in  pay 
status,  include  the  benefit 
commencement  date,  and  for  joint  and 
survivor  benefits,  include  the  benefit 
reduction,  if  any.  for  the  participant  and 
the  percentage  of  the  participant's 
benefit  that  continues  to  the  survivor. 

(e)  Special  rule  for  plans  sufficient  for 
benefit  commitments.  In  any  case  in 
which  the  enrolled  actuary  certifies  that 
the  plan  is  sufficient  for  all  benefit 
commitments,  the  plan  administrator 
need  not  submit  the  participant  data 
schedules  required  under  paragraph  (d) 
of  this  section.  However,  in  that  event, 
prior  to  the  date  prescribed  in  paragraph 
(d)  of  this  section  for  filing  the 
schedules,  the  plan  administrator  shall 
issue  to  participants  and  beneficiaries 
described  in  2617.13(b)  notices  of  benefit 
commitments  in  accordance  with 

§§  2617.13  and  2617.14  and  shall  file 
with  the  PBGC,  on  or  before  the  date 
prescribed  in  paragraph  (d)  of  this 
section,  a  certified  statement  that  the 
notices  of  benefit  commitments  were  so 
issued. 

(f)  Additional  information.  The  PBGC 
may  in  any  case  require  the  submission 
of  any  additional  information  that  it 
needs  to  make  the  determinations  that  it 
is  required  to  make  under  this  subpart  or 
to  pay  benefits  pursuant  to  sections  4061 
or  4049  of  the  Act. 

§  26 1 6. 1 5    PBGC  determtnation  of 
compliance  with  requirements  fof  distress 
termination. 

(a)  General.  Upon  receipt  of  a  distress 
termination  notice,  the  PBGC  shall 
determine  whether  the  qualifications  for 
a  distress  termination  set  forth  in 

§  2616.3(b)  have  been  met  and  shall 
notify  the  plan  administrator  in  writing 
of  its  determination,  in  accordance  with 
paragraph  (b)  or  (c)  of  this  section.  The 
PBGC's  determination  shall  be  based  on 
the  information  contained  in  the  notice 
of  intent  to  terminate  and  the  distress 
termination  notice,  and  on  any 
information  submitted  by  an  affected 
party  or  otherwise  obtained  by  the 
PBGC. 

(b)  Qualifying  termination.  If  the 
PBGC  determines  that  all  of  the 
requirements  of  §  2616.3(b)  have  been 
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satisfied,  it  shall  so  advise  the  plan 
administrator  and  shall  also  advise  the 
plan  administrator  that  participant  data 
schedules  must  be  submitted  in 
accordance  with  §  2616.14(d). 

(c)  Non-qualifymg  termination.  Except 
as  provided  in  paragraph  (c)(1)  of  this 
section,  if  the  PBGC  determmes  that  the 
plan  administrator  failed  to  issue  the 
notices  of  intent  to  terminate  or  the 
distress  termination  notice  in 
accordance  with  §  2616.12  or  §  2616.14. 
respectively,  or  that  the  distress  criteria 
set  forth  in  §  2616.3(d)  were  not  met.  if 
shall  notify  the  plan  administrator  of 
this  determination  and  the  basis 
therefor.  In  addition,  the  notice  shall 
advise  the  plan  administrator  of  the 
effects  of  this  determination,  viz..  that 
the  proposed  termination  is  null  and 
void,  that  all  actions  taken  to  cause  or 
implement  the  termination  are  without 
effect,  and  that  the  plan  is  an  ongoing 
plan  for  all  purposes. 

(1)  If  the  basis  for  the  PBGC's 
determination  of  non-qualification  is 
that  the  plan  administrator  timely  filed 
an  incomplete  distress  termination 
notice,  the  PBGC  shall  notify  the  plan 
administrator  of  the  missmg  items  of 
information  and  advise  the 
administrator  that  the  information  must 
be  filed  with  the  PBGC  no  later  than  the 
60th  day  after  the  proposed  termination 
date  or  the  20th  day  after  the  date  of  the 
PBGC  notice,  whichever  is  later. 

(2)  Failure  to  comply  with  the  terms  of 
a  notice  described  in  paragraph  (c)(1)  of 
this  section  shall  nullify  the  proposed 
termination,  and  the  PBGC  shall  so 
notify  the  plan  administrator  in 
accordance  with  paragraph  (c)  of  this 
section. 

(d)  Appeal  of  determination  of  non- 
qualification. A  plan  administrator  may 
appeal  the  PBGC's  determination  under 
paragraph  (c)  of  this  section  in 
accordance  with  the  rules  prescribed  in 
Subpart  D  of  Part  2606.  The  filing  of  an 
appeal  automatically  stays  the 
effectiveness  of  the  determination  until 
the  PBGC  issues  its  decision  on  the 
appeal. 

§2616.16    PBGC  determination  of  plan 
sufficiency /insufficiency. 

(a)  General.  Upon  receipt  of  the 
participant  data  schedules  filed 
pursuant  to  §  2616.14(d)  (or,  where 
appropriate,  the  certification  of  issuance 
of  notices  of  benefit  commitments  filed 
pursuant  to  §  2616.14(e)).  the  PBGC  shall 
determine  the  degree  to  which  the  plan 
is  sufficient  and  notify  the  plan 
administrator  in  writing  of  its 
determination  in  accordance  with 
paragraph  (b),  (c)  or  (d)  of  this  section. 

(b)  Insufficiency  for  guaranteed 
benefits.  If  the  PBGC  finds  that  it  is 


unable  to  determine  that  a  plan  is 
sufficient  for  guaranteed  benefits,  it 
shall  issue  a  "notice  of  inability  to 
determine  sufficiency"  notifying  the  plan 
administrator  of  this  finding  and 
advising  the  plan  administrator  that — 

(1)  The  plan  administrator  shall 
continue  to  administer  the  plan  under 
the  restrictions  imposed  by  §  2616.4: 

(2)  The  termination  shall  be  completed 
under  section  4042  of  the  Act;  and 

(3)  Unless  the  PBGC  has  determined 
that  all  benefit  commitments  under  the 
plan  are  guaranteed  benefits  under 
section  4022  of  the  Act,  the  PBGC  will 
determine  whether  to  establish  a  section 
4049  trust  with  respect  to  the  plan. 

(c)  Sufficiency  for  guaranteed 
benefits.  Except  as  provided  in 
paragraph  (e)  of  this  section,  if  the  PBGC 
determines  that  a  plan  is  sufficient  for 
guaranteed  benefits,  but  is  unable  to 
determine  that  the  plan  is  sufficient  for 
benefit  commitments,  it  shall  issue  to 
the  plan  administrator  a  "distribution 
notice"  instructing  the  plan 
administrator  to  distribute  all  plan 
assets  in  accordance  with  §  2616.18  and 
ad\  ismg  the  administrator  that  the 
PBGC  Will  determine  whether  to 
establish  a  section  4049  trust  with 
respect  to  the  plan.  The  PBGC  may  also 
require  the  plan  administrator  to  submit 
any  additional  information  needed  to 
verify  the  amounts  of  participants'  and 
beneficiaries'  benefit  commitments. 

(d)  Sufficiency  for  benefit 
commitments.  If  the  PBGC  determines 
that  a  plan  is  sufficient  for  benefit 
commitments,  it  shall  issue  to  the  plan 
administrator  a  "distribution  notice" 
instructing  the  plan  administrator  to 
distribute  all  plan  assets  in  accordance 
with  §  2616.18. 

(e)  Special  rules  for  certain  plans  with 
claims  for  due  and  unpaid  contributions. 
If  the  PBGC  finds  that  a  plan  would 
become  sufficient  for  guaranteed 
benefits  only  if  the  plan  collects  all  or  a 
portion  of  a  claim  for  due  and  unpaid 
contributions  and  the  enrolled  actuary 
did  not  certify  that  he  or  she  believed 
the  necessary  amount  would  be 
collected  prior  to  the  proposed 
distribution  dale,  the  plan  shall  be 
treated  like  a  plan  described  in 
paragraph  (b)  of  this  section. 

(f)  Plan  records.  The  PBGC  shall  also 
advise  the  plan  administrator  that  all 
records  needed  to  compute  the  benefit 
commitments  (if  any)  of  each  individual 
who  is  a  plan  participant  or  beneficiary 
as  of  the  termination  date  (excluding 
those  individuals  who  were  in  pay 
status  for  longer  than  one  year  as  of  that 
date),  e.g..  records  showing  a 
participant's  age,  marital  status, 
employment  history,  etc.,  shall  be 
preserved  for  six  years  after  the  date  of 


the  post-distribution  certification 
required  under  §  2616.18(c).  These 
records  shall  be  retained  by  either  the 
plan  administrator  or  the  contributing 
sponsor. 

5  2616.17    Verification  of  plan  sufficiency 
prior  to  close  out. 

(a)  General.  Prior  to  making  the  final 
distribution  of  plan  assets,  the  plan 
administrator  shall  verify  whether  the 
plan  is  still  sufficient,  i.e..  is  able  to  pay 
benefits,  at  the  level  determined  by  the 
PBGC.  i.e..  guaranteed  benefits  or 
benefit  commitments.  If  the  plan 
administrator  finds  that  the  plan  is  no 
longer  able  to  pay  benefits  at  the  level 
determined  by  the  PBGC,  then 
paragraph  (b)  or  (c)  of  this  section,  as 
appropriate,  shall  apply. 

(b)  Subsequent  insufficiency  for 
guaranteed  benefits.  When  a  plan 
administrator  finds  that  a  plan  has 
become  insufficient  for  guaranteed 
benefits,  the  plan  administrator  shall 
promptly  notify  the  PBGC  in  writing  of 
that  fact  and  may  take  no  further  action 
to  implement  the  plan  termination, 
pending  the  PBGC's  determination  and 
notice  pursuant  to  paragraph  (b)(1)  or 
(b)(2)  of  this  section. 

(1)  PBGC  concurrence  with  finding.  If 
the  PBGC  concurs  with  the  plan 
administrator's  finding,  the  distribution 
notice  shall  be  void,  and  the  PBGC  shall 
issue  the  plan  administrator  a  new 
notice  in  accordance  with  §  2616.16(b). 
In  addition,  the  PBGC  shall  require  the 
plan  administrator  to  submit  a  new 
valuation,  certified  to  by  an  enrolled 
actuary,  of  the  benefit  commitments  and 
guaranteed  benefits  under  the  plan 
valued  in  accordance  with  Part  2619, 
Subpart  C,  as  of  the  date  of  the  plan 
administrator's  notice  to  the  PBGC. 

(2)  PBGC  non-concurrence  with 
finding.  If  the  PBGC  does  not  concur 
with  the  plan  administrator's  finding,  it 
shall  so  notify  the  plan  administrator  in 
writing,  and  the  distribution  notice  shall 
remain  in  effect. 

(c)  Subsequent  insufficiency  for 
benefit  commitments.  When  a  plan 
administrator  finds  that  a  plan  has 
become  insufficient  for  benefit 
commitments,  the  plan  administrator 
shall  immediately  notify  the  PBGC  in 
writing  of  this  fact,  but  shall  continue 
with  the  final  distribution  of  assets  in 
accordance  with  §  2616.18.  If  the  PBGC 
does  not  agree  with  the  plan 
administrator's  finding,  it  shall  take  no 
action.  If  the  PBGC  does  concur  with  the 
plan  administrator's  finding,  it  shall — 

(1)  Determine  whether  to  establish  a 
trust  pursuant  to  section  4049  with 
respect  to  the  plan;  and 
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(2)  Require  the  plan  administrator  to 
submit  a  new  valuation,  certified  to  by 
an  enrolled  actuary,  of  the  benefit 
commitments  valued  in  accordance  with 
Part  2619.  Subpart  C,  as  of  the  final 
distribution  date,  and  any  additional 
information  needed  to  verify  the 
amounts  of  participants'  and 
beneficiaries'  benefit  commitments. 

(d)  Finding  by  PBGC  of  subsequent 
insufficiency.  In  any  case  in  which  the 
PBGC  finds  on  its  own  initiative  that  a 
subsequent  insufficiency  has  occurred, 
paragraph  (b)(1)  or  paragraphs  (c)(1)  and 
(c)(2)  of  this  section,  as  appropriate, 
shall  apply.  In  this  event,  the  benefit 
commitments  and.  if  applicable, 
guaranteed  benefits  shall  be  revalued  as 
of  the  date  of  the  PBGC's  finding. 

§  26 1 6. 1 8    Close  out  of  plan. 

(a)  General.  When  a  plan 
administrator  receives  a  distribution 
notice  from  the  PBGC  pursuant  to 

§  2616.16  (c)  or  (d).  and  unless  the  plan 
admmistrator  or  the  PBGC  makes  the 
findinp  described  in  §  2616.17(b).  the 
plan  administrator  shall,  within  30  days 
after  receipt  of  the  distribution  notice, 
make  the  final  distribution  of  plan 
assets  in  accordance  with  paragraph  (b) 
of  this  section  and  thereafter  shall  file 
with  the  PBGC  a  post-distribution 
certification  in  accordance  with 
paragraph  (c]  of  this  section. 

(b)  Methods  of  final  distribution.  The 
plan  administrator  shall  distribute  plan 
assets  by  purchasing  annuities  from  an 
insurer,  in  accordance  with  §  2616.6(a), 
in  satisfaction  of  all  benefits  that  must 
be  provided  in  annuity  form  under 

§  26166  to  which  assets  are  allocated  in 
accordance  with  Part  2618,  and  by 
otherwise  providing  all  benefits  to 
which  assets  are  allocated  that  need  not 
be  paid  in  annuity  form  under  §  2616.6. 
With  respect  to  annuity  benefits,  the 
plan  administrator  shall  give  to  the 
participant  or  beneficiary  the  annuity 
contract  or  a  certificate  showing  the 
insurer's  name  and  address  and  clearly 
reflecting  the  insurer's  obligation  to 
provide  the  benefits  purchased. 

(c)  Post-distribution  certification. 
Within  30  days  after  the  completion  of 
the  final  distribution  of  assets,  the  plan 
administrator  shall  file  with  the  PBGC  a 
post-distribution  certification  containing 
the  following  information; 

(1)  The  name  and  address  of  the 
insurer  from  which  annuity  contracts 
were  purchased. 

(2)  A  statement  that  plan  assets  were 
allocated  in  accordance  with  Part  2618. 

(3)  Unless  all  benefit  commitments 
under  the  plan  were  paid,  an  addendum 
to  the  participant  data  schedules  filed 
pursuant  to  §  2616. 14fd)  showing  the 
amounts  of  the  benefit  commitments 
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actually  distributed  to  (or  with  respect 
to)  each  participant. 

(4)  If  all  benefit  commitments  under 
the  plan  were  paid,  the  place  or  places 
where  the  plan  records  will  be  held. 

(5)  A  certified  statement  that  all 
information  provided  and  statements 
made  pursuant  to  this  paragraph  are 
true  and  complete. 

Appendix^Agreemenl  for  Commitment 
To  Make  Plan  Sufficient  for  Guaranteed 
Benefits 

This  agreement,  by  and  between  [title  of 

Company) (the  "Company")  and 

the  Pension  Benefit  Guaranty  Corporation 
(the  "PBGC)  shall  be  effective  as  of  the  last 
date  executed. 

Whereas,  the  PBGC  is  a  wholly  owned 
government  corporation  created  by  the 
Employee  Retirement  Income  Security  Act  of 
1974.  29  U.S.C  S  1001  et  seq  (1982)  (amended 
by  Pub.  L  .\o.  99-272  (1986).  100  Stat.  244) 
(the  "Act");  and 

Whereas (the 

"Plan")  is  an  employee  pension  benefit  plan 
as  described  in  section  3(2)(A)  of  the  Act:  and 

Whereas  the  Company  is  (describe  entity: 
e.g.,  corporation,  partnership);  and 

Whereas,  the  Company  is  a  contributing 
sponsor  of  the  Plan  as  descril>ed  in  section 
4001(a)(13)  of  the  Act,  29  U.S.C.  \  1301(a)(13): 
and 

Whereas,  the  Plan  is  covered  by  the 
termination  insurance  provisions  of  Title  IV 
of  the  Act,  29  U.S.C.  §  1301  et  seq:  and 

Whereas,  the  Plan  administrator  has 
provided  (or  intends  to  provide)  to  each 
affected  party  a  Notice  of  Intent  to  Terminate 
the  Plan,  pursuant  to  Section  4041(a)(2)  of  the 
Act.  29  use.  i  1342|a)(2).  and 

Whereas,  the  Company  wishes  the  Plan  to 
be  sufficient  for  all  benefits  described  in 
section  4044(a)  (1H4)  of  the  Act.  29  U.S.C. 
1344(a)  (l)-(4)  for  purposes  of  Title  IV  of  the 
Act,  29  U.S.C.  i  1301  et  seq;  and 

Whereas,  the  Company  is  not  a  debtor  in  a 
bankruptcy  or  other  insolvency  proceeding, 
and  the  Company  does  not  anticipate  that  it 
will  become  a  debtor  in  such  a  proceeding. 

(Alternative  Paragraph) 

Whereas,  the  Company  is  a  debtor  in  a 
bankruptcy  or  other  insolvency  proceeding 
and  the  court  before  which  the  proceeding  is 
pending  approves  this  commitment. 

Now  Therefore,  the  pariies  hereto  agree  as 
follows: 

1.  The  Company  promises  to  pay  to  the 
Plan,  on  or  tjefore  the  date  prescribed  for 
distribution  of  Plan  assets  by  the  Plan 
administrator,  the  amount  necessary,  if  any, 
to  ensure  that,  on  the  date  the  Plan 
administrator  distributes  the  assets  of  the 
Plan,  the  Plan  is  able  to  provide  all  benefits 
descnbed  in  section  4044(a)  (1H4)  of  the  Act, 
29  U.S.C.  8  1344(a)  (l)-{4). 

2.  For  the  sole  purpose  of  determining 
whether  the  plan  is  sufficient  to  provide  all 
benefits  described  in  section  4044(a)  (l)-(4)  of 
the  Act.  29  U.S.C.  1355(a)  (l)-(4).  an  amount 
equal  to  the  amount  described  in  paragraph  1 
shall  be  deemed  to  be  a  Plan  asset  available 
for  allocation  among  the  participants  and 


beneficiaries  of  the  Plan,  in  accordance  with 
section  4044  of  the  Act.  29  U.S.C.  §  1344. 

3.  In  the  event  that  the  Company  fails  to 
honor  this  commitment,  the  PBGC  may  bring 
an  action  to  enforce  the  commitment. 

4.  In  the  event  that  the  Plan  administrator 
is  unable  to  distribute  the  assets  of  the  Plan 
to  satisfy  all  benefits  descnbed  in  section 
4044(a)  (l)-(4)  of  the  Act.  29  U.S.C.  J  1344(a) 
(l)-(4),  the  PBGC  may  proceed  to  place  the 
Plan  into  trusteeship  in  accordance  with 
section  4042  of  the  Act,  29  U  S.C.  §  1.142. 

5.  This  Agreement  shall  in  no  way  relieve 
the  company  of  its  obligations — 

(a)  to  pay  contributions  under  the  Plan; 

(b)  in  the  event  of  PBGC  trusteeship,  to  pay 
any  amount  due  to  the  PBGC  under  section 
4062(b)  of  the  Act,  29  U.S.C.  §  1362;  and 

(c)  in  the  event  a  trust  is  established 
pursuant  to  section  4041(c)(3)(B)  (li)  or  (iii)  or 
section  4041(c)(3)(C)  (i)  or  (ii)  of  the  Act.  29 
U.S.C.  $1341  (c)(3)(B)  (ii)  or  (iii)  or 

§  1341(c)(3)(C)  (i)  or  (li).  to  pay  any  amount 
due  to  the  trust  pursuant  to  section  4062(c)  of 
the  Act.  29  U.S.C  §  1362(c). 

Date:  — ■ _—_ 

By;  — _ 

Date: ■ _ 

PBGC  By;  

Knowingly  and  willfully  making  false, 
fictitious  or  fraudulent  statements  to  PBGC  is 
punishable  under  18  U.S.C.  J  1001. 

PART  2617— STANDARD 
TERMINATIONS  OF  SINGLE- 
EMPLOYER  PLANS 

Subpart  A — General  Provisions 

St'c 

2617.1  Purpose  and  scope. 

2617.2  Definitions. 

2617.3  Requirements  for  a  standard 
termination. 

2617.4  Administration  of  plan  during 
pendency  of  termination  proceedings. 

2617.5  Challenges  to  plan  termination  under 
a  collective  bargaining  agreement. 

2617.6  Requirement  for  annuities. 

2617.7  Contributing  sponsor's  commitment 
to  make  the  plan  sufficient. 

2617.8  Filings  with  the  PBGC:  time  limits. 

2617.9  Maintenance  of  plan  records. 

Subpart  B— Standard  Termination  Process 

2617.11  Purpose  and  scope. 

2617.12  Notice  of  intent  to  terminate. 

2617.13  Issuance  of  notices  of  benefit 
commitments. 

2617.14  Form  and  contents  of  notices  of 
benefit  commitments. 

2617.15  Standard  termination  notice. 

2617.16  PBGC  action  upon  receipt  of 
standard  termination  notice. 

2617.17  Notice  of  noncompliance. 

2617.18  Close  out  of  plan. 

Appendix— Agreement  for  CommUment  To 
Make  Plan  SufFicient  for  Benefits 

Commitments. 

Authority:  Sees.  4002(b)(3),  4041  and  4044, 
Pub.  L.  93-406,  88  Stat.  1004.  1020  and  1025,  as 
amended  by  sees.  403(1).  40(d)  and  402(a)(7), 
Pub.  L.  96-364.  94  Stat.  1299. 1301  and  1302. 
and  by  sees.  11007  and  11009.  Pub.  L.  99-272, 
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100  Slat.  244  [29  U.S.C.  1302(bl(3).  1341  and 
1344]. 

Subpart  A — General  Provisions 

§  2617.1     Purpose  and  scope. 

(a]  Purpose.  This  regulation  sets  forth 
the  rules  and  procedures  for  terminating 
a  single-employer  pension  plan  in  a 
standard  termination.  Under  the  Single- 
Employer  Pension  Plan  Amendments 
Act  of"l986  ("SEPPAA").  a  single- 
employer  plan  may  be  voluntarily 
terminated  only  in  a  "standard"  or  a 
"distress"  termination,  and  then  only  if 
the  termination  satisfies  the  statutory 
requirements  for  the  type  of  termination 
sought.  The  plan  termmation  rules  in 
SEPPAA  apply  with  respect  to  all  plan 
terminations  initiated  by  the  plan 
administrator  or  the  Pension  Benefit 
Guaranty  Corporation  ("PBGC"),  on  or 
after  [anuary  1.  1986.  This  regulation 
combines  the  PBGC's  regulations  on 
Notices  of  Intent  to  Terminate  and 
Determination  of  Plan  Sufficiency  and 
Termination  of  Sufficient  Plans  (29  CFR 
Parts  2616  and  2617),  with  appropriate 
changes  to  reflect  SEPPAA's  new  rules 
for  standard  terminations.  Subpart  A  of 
this  regulation  contains  the  various 
general  rules  and  requirements  relating 
to  standard  terminations.  Subpart  B  sets 
forth  the  specific  steps  that  a  plan 
administrator  must  follow  in  order  to 
terminate  a  plan  in  a  standard 
termination. 

(b)  Scope.  This  part  applies  to  the 
termination  of  any  single-employer  plan 
covered  under  ERISA  section  4021(a) 
and  not  excluded  by  section  4021(b).  for 
which  a  notice  of  intent  to  terminate  is 
issued  (or  is  required  to  be  issued)  on  or 
after  (effective  date  of  part]  and  which 
is  not  terminated  in  accordance  wnh  the 
requirements  for  a  distress  termination 
under  section  4041(c)  of  the  Act  and  Part 
2616  of  this  subchapter. 

§2617.2    Definitions. 

For  purposes  of  this  part: 

"Act"  means  the  Employee  Retirement 
Income  Security  Act  of  1974,  as 
amended  by  the  Multiemployer  Pension 
Plan  Amendments  Act  of  1980  and  the 
Single-Employer  Pension  Plan 
Amendments  Act  of  1986. 

"Affected  party"  means,  with  respect 
to  a  single-employer  plan,  each 
participant,  each  beneficiary  of  a 
deceased  participant,  each  al'ernate 
payee  (as  defined  in  section  206(d](3)(K) 
of  the  Act)  under  an  applicable  qualified 
domestic  relations  order  (as  defined  in 
section  206(d)(3)(B)(i|),  and  each 
employee  organization  representing 
participants.  Howe\  er.  in  connection 
with  any  notice  required  under  this  part, 
if  an  affected  party  has  designated  in 


writing  another  person  to  receive  the 
notice,  then  any  reference  to  the 
affected  party  shall  be  deemed  to  refer 
to  the  designated  person. 

"Benefit  commitments"  means  those 
benefits  that:  (1)  Are  guaranteed  under 
section  4022  of  the  Act:  (2)  would  be 
guaranteed  but  for  the  limitations  in 
section  4022|b):  or  (3)  constitute  early 
retirement  supplements  or  subsidies  or 
plant  closing  benefits,  provided  the 
participant  or  beneficiary  has.  prior  to 
the  plan  termination  date,  satisfied  all  of 
the  conditions  under  the  plan  to 
establish  entitlement  to  the  benefit. 
except  for  the  submission  of  a  formal 
application,  retirement,  completion  of  a 
required  wailing  period  subsequent  to 
application  for  benefits  or  designation  of 
a  beneficiary. 

"Contributing  sponsor"  means,  with 
respect  to  a  single-employer  plan,  the 
person  responsible  for  meeting  the 
minimum  funding  requirements  under 
section  302  of  the  Act  or  section  412  of 
the  Internal  Revenue  Code  of  1954. 

"Insurer"  means  a  company 
authorized  to  do  business  as  an 
insurance  carrier  under  the  laws  of  a 
state  or  the  District  of  Columbia. 

".Multiple  employer  plan"  means  a 
single-employer  plan  maintained  by  two 
or  more  contributing  sponsors  that  are 
not  members  of  the  same  controlled 
group,  under  which  all  plan  assets  are 
available  to  pay  benefits  to  all  plan 
participants  and  beneficiaries. 

"Notice  of  benefit  commitments" 
means  the  notice  to  participants  and 
beneficiaries  required  bv  section 
4041(b](2)fB]  of  the  Act  and  §§  2617.13 
and  2617.14  of  this  part  that  advises 
them  of  the  minimum  benefit  entitlement 
of  each  in  the  event  of  a  standard 
termination. 

"Notice  of  intent  to  terminate"  means 
the  notice  to  affected  parties  advising 
them  of  a  proposed  plan  termination,  as 
required  by  section  4041(a)(2)  of  the  Act 
and  §  2617.12  of  this  part. 

"Notice  of  noncompliance"  means  a 
notice  issued  to  a  plan  administrator  by 
the  PBGC  pursuant  to  section 
4041(bl{2:!C)  of  the  Act  and  §  2617.17  of 
this  part  advising  the  plan  administrator 
that  the  requirements  for  a  standard 
termination  have  not  been  satisfied  and 
that  the  plan  may  not  terminate. 

"Participant"  means  any  individual 
who  is  in  employment  covered  by  the 
plan  and  is  earning  or  retaining  credited 
service  (including  an  individual  who  is 
below  the  integration  level  in  a  plan  that 
is  integrated  with  Social  Security);  any 
non-vested  individual  separated  from 
employment  who  is  earning  or  retaining 
credited  service,  excluding  those 
individuals  who  have  incurred  a  break 
in  service  of  one  year  or  the  plan's 


break-in-service  period,  whichever  is 
greater,  and  any  individual  who  has 
retired  or  separated  from  employment 
and  is  either  receiving  benefits  or 
entitled  to  begin  receiving  benefits  in  the 
future,  excluding  those  individuals  to 
whom  an  insurance  company  has  made 
an  irrevocable  commitment  to  pay  all 
the  benefits  to  which  the  individual  is 
entitled  under  the  plan. 

"PBGC"  means  the  Pension  Benefit 
Guaranty  Corporation. 

"Proposed  distribution  date"  means 
the  date  chosen  by  the  plan 
administrator  as  the  tentative  date  for 
the  final  distribution  of  plan  assets 
pursuant  to  a  standard  termination  and 
the  date  used  by  the  enrolled  actuary  for 
valuing  plan  assets  and  benefits.  A 
proposed  distribution  date  may  never  be 
earlier  than  the  day  following  the  last 
day  of  the  PBGC's  review  period,  as 
described  in  §  2617.16(b),  nor  later  than 
the  30th  day  following  the  expiration  of 
the  review  period. 

"Proposed  termination  date"  means 
the  date  specified  as  such  by  the  plan 
administrator  in  a  notice  of  intent  to 
terminate  or.  if  different,  in  the  standard 
termination  notice.  If  a  plan  terminates 
in  a  standard  termination,  this  date 
becomes  the  termination  date,  and  this 
is  the  date  used  by  the  enrolled  actuary 
for  determining  participants'  accrued 
benefits  and  benefit  commitments  under 
a  plan.  A  proposed  termination  date 
may  not  be  earlier  than  the  60th  day 
after  the  issuance  of  the  notice  of  intent 
to  terminate,  nor  later  than  the  180th 
day  thereafter. 

"Single-employer  plan"  means  any 
defined  benefit  plan  (as  defined  in 
section  3(35]  of  the  Act)  that  is  not  a 
multiemployer  plan  (as  defined  in 
section  4001(aH3)). 

"Standard  termination"  means  the 
termination,  in  accordance  with  section 
4041(b)  of  the  Act  and  this  part,  of  a 
single-employer  plan  that  is  able  to  pay 
all  its  benefit  commitments. 

"Standard  termination  notice  "  means 
the  notice  filed  with  the  PBGC  pursuant 
to  section  4041|b)(2)(A)  of  the  Act  and 
§  2617.15  of  this  part  advising  the  PBGC 
of  a  proposed  standard  termination  and 
providing  various  plan  data  including, 
but  not  limited  to,  an  enrolled  actuary's 
certification  of  the  plan's  sufficiency  for 
benefit  commitments. 

§2617.3     Requirements  tor  a  standard 
termination. 

(a)  Exclusive  means  of  voluntary  plan 
termination.  Unless  all  the  requirements 
for  a  distress  termination  set  forth  in 
section  4041(c)  of  the  Act  and  Part  2616 
are  satisfied,  a  plan  may  be  voluntarily 
terminated  by  the  plan  administrator 
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only  in  a  standa.'-d  termination.  A 
standard  termination  may  occur  only  if 
it  meets  all  of  the  requirements  set  forth 
m  paragraph  (b]  of  this  section. 

[\i]  Requirements.  A  plan  may 
terminate  in  a  standard  termination  only 
if- 

(1]  The  plan  administrator  issues  a 
notice  of  intent  to  terminate  to  affected 
parties  in  accordance  with  §  2617.12  at 
least  60  days  before  the  proposed 
termination  date; 

(2)  The  plan  administrator  files  a 
standard  termination  notice  with  the 
PBGC  in  accordance  with  §  2617.15  no 
later  than  60  days  after  the  proposed 
termination  date. 

(3)  The  plan  administrator  issues 
notices  of  benefit  commitments  to  plan 
participants  and  beneficiaries  in 
accordance  with  §§  2617.13  and  2617.14 
no  later  than  the  date  that  the  standard 
termination  notice  is  sent  to  the  PBGC; 

(4)  The  PBGC  does  not  issue  a  notice 
of  noncompliance  to  the  plan 
administrator  pursuant  to  §  2617.17;  and 

(5)  The  plan  administrator  makes  the 
final  distribution  of  plan  assets  in 
accordance  with  §  2617.18.  thereby 
satisfying  all  plan  obligations  for  benefit 
commitments. 

(c)  Effect  of  failure  to  satisfy  all 
requirements.  If  any  of  the  requirements 
of  paragraph  (b)  of  this  section  are  not 
satisfied,  any  action  taken  to  effect  the 
plan  termination  shall  be  null  and  void, 
and  the  plan  shall  be  an  ongoing  plan 
fur  all  purposes.  A  plan  administrator 
who  still  desires  to  terminate  the  plan 
shall  initiate  the  termination  process 
again  from  the  beginning,  starting  with 
the  issuance  of  a  notice  of  intent  to 
terminate. 

§  261 7.4     Administration  of  plan  during 
pendency  of  termination  proceedings. 

Bugmning  on  the  date  that  the  plan 
administrator  issues  the  notice  of  intent 
to  terminate  and  ending  upon  the 
expiration  of  the  PBGC's  review  period 
referred  to  in  §  2617.16(a)  (generally  60 
days  after  the  filing  with  the  PBGC  of  a 
complete  standard  termination  notice), 
the  plan  administrator  may  not  make 
any  distributions  to  participants 
pursuant  to  or  in  furtherance  of  the 
plan's  termination.  This  does  not 
prohibit  the  plan  administrator  from 
carrying  out  the  normal  operations  of 
the  plan,  such  as  putting  participants 
into  pay  status,  collecting  contributions 
due  the  plan  and  investing  plan  assets. 

§  2617.5     Challenges  to  plan  termination 
under  a  collective  bargaining  agreement. 

(d)  Suspension  of  termination 
proceeding.  If,  prior  to  the  expiration  of 
the  PBGC's  review  period  referred  to  in 
§  2617.16(a),  the  PBGC  is  advised  that  a 


formal  challenge  (as  defined  in 
paragraph  (c)  of  this  section)  has  been 
initiated  asserting  that  the  proposed 
termination  violates  the  terms  and 
conditions  of  an  existing  collective 
bargaining  agreement,  the  PBGC  shall 
suspend  the  termination  proceeding.  The 
effect  of  the  suspension  shall  be  to  stop 
the  running  of  all  time  periods  specified 
in  Title  IV  of  ERISA  or  under  this  part 
relevant  to  the  termination.  However, 
the  restriction  prescribed  by  §  2617.4 
shall  continue  in  effect  during  the  period 
of  suspension.  The  PBGC  shall  notify  the 
plan  administrator  in  writing  of  the 
suspension. 

(b)  Resolution  of  challenge. 
Immediately  upon  the  final  resolution 
(as  defined  in  paragraph  (d)  of  this 
section)  of  the  formal  challenge  to  the 
termination,  the  plan  administrator  shall 
notify  the  PBGC  in  writing  of  the 
outcome  of  the  challenge.  If  the  validity 
of  the  proposed  termination  has  been 
upheld,  the  plan  administrator  shall  also 
advise  the  PBGC  of  whether  the  plan 
administrator  wishes  to  continue  or 
withdraw  the  proposed  termination. 

(1)  Challenge  sustained.  If  it  has  been 
determined  that  the  proposed 
termination  violates  the  collective 
bargaining  agreement,  the  PBGC  shall 
dismiss  the  termination  proceeding,  all 
actions  taken  to  effect  the  plan 
termination  shall  be  null  and  void,  and 
the  plan  shall  be  an  ongoing  plan  for  all 
purposes. 

(2)  Termination  sustained.  If  it  has 
been  determined  that  the  proposed 
termination  does  not  violate  the 
collective  bargaining  agreement  and  the 
plan  administrator  wishes  to  proceed 
with  the  termination,  the  PBGC  shall 
reactivate  the  termination  proceeding  by 
sending  a  v/ritten  notice  thereof  to  the 
plan  administrator.  In  that  event,  the 
termination  proceeding  shall  continue 
from  the  point  where  it  was  suspended, 
and  all  actions  taken  to  effect  the 
termination  prior  to  the  suspension  shall 
be  effective.  Any  time  periods  that  were 
suspended  shall  resume  running  from 
the  date  of  &ie  PBGC's  notice  of  the 
reactivatiori  of  the  proceeding,  and  any 
time  periods  that  had  fewer  than  15 
days  remaining  shall  be  extended  to  the 
15th  day  after  the  date  of  the  PBGC's 
notice. 

(c)  Formal  challenge  to  plan 
termination.  The  occurrence  of  any  of 
the  following  actions,  asserting  that  the 
termination  would  violate  the  terms  and 
conditions  of  an  existing  collective 
bargaining  agreement,  shall  constitute 
grounds  for  the  PBGC  to  suspend  the 
termination  proceeding: 

(1)  The  commencement  of  any 
procedure  specified  in  the  collective 


bargaining  agreement  for  resolving 
disputes  under  the  agreement. 

(2)  The  filing  of  a  charge  with  the 
National  Labor  Relations  Board  alleging 
an  unfair  labor  practice  under  section  8 
of  the  National  Labor  Relations  Act. 

(3)  The  commencement  of  an  action 
under  section  301  of  the  National  Labor 
Relations  Act  in  a  court  of  competent 
jurisdiction. 

(d)  Final  resolution  of  challenge.  For 
the  purposes  of  this  section,  a  formal 
challenge  to  a  proposed  termination 
shall  be  considered  finally  resolved 
when  the  parties  involved  in  the 
challenge  enter  into  a  settlement  that 
resolves  the  challenge  or  upon  the 
issuance  of  a  final,  non-appealable 
order,  as  defined  in  this  paragraph. 
Depending  upon  the  type  of  action 
challenging  the  termination,  any  of  the 
following  constitutes  a  final,  non- 
appealable order: 

(1)  An  arbitrator's  award  that  is 
neither  appealed  nor  is  review  thereof 
sought  within  the  time  for  filing  such 
appeals  or  requesting  review. 

(2)  An  order  of  the  National  Labor 
Relations  Board  for  which  the  Board 
does  not  petition  for  enforcement  or  the 
person  aggrieved  petition  for  review 
within  the  time  permitted  for  filing  such 
actions. 

(3)  An  order  by  a  court  of  competent 
jurisdiction  that  is  not  appealed  within 
the  time  limit  for  filing  such  appeals. 

(4)  When  an  appeal  is  taken  from  or  a 
request  for  review  is  made  concerning  a 
decision  described  in  paragraph  (d)(1), 
(d)(2)  or  (d)(3)  of  this  section,  an  order 
by  a  court  of  competent  jurisdiction 
finally  resolving  the  dispute. 

(e)  Involuntary  termination  by  the 
PBGC.  Paragraphs  (a)  and  (b)  of  this 
section  notwithstanding,  the  PBGC 
retains  the  authority  in  any  case  to 
initiate  a  plan  termination  in  accordance 
with  the  provisions  of  section  4042  of  the 
Act. 


UM  I 


§  2617.6    Requirement  for  annuities. 

(a)  General  rule.  Except  as  provided 
in  paragraph  (b)  of  this  section,  when  a 
plan  is  closed  out  under  §  2617.18,  any 
benefit  that  is  payable  as  an  annuity 
under  the  provisions  of  the  plan  must  be 
provided  in  annuity  form  through  the 
purchase  from  an  insurer  of  a  single 
premium,  nonparticipating  (except  in  the 
case  of  a  plan  that  is  sufficient  for  all 
accrued  benefits),  nonsurrenderable 
annuity  that  constitutes  an  irrevocable 
commitment  by  the  insurer  to  provide 
the  benefits  purchased. 

(b)  Exceptions.  [Reserved] 
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§2617.7     Contrltujting  sponsor's 
commitment  to  make  plan  sufficient. 

At  any  time  pnor  to  the  filing  with  thp 
PBGC  of  a  standard  termination  notice, 
a  contributing  sponsor  may  make  a 
commitment  to  contribute  any 
additional  sums  necessary  to  make  a 
plan  sufficient  for  all  bi'nefil 
commitments,  m  order  to  enable  the 
plan  to  terminate  in  a  standard 
termination.  The  commitment  shall  be  in 
writing  and  be  signed  by  the 
contributing  sponsor,  shall  contain 
substantially  the  same  provisions  as  the 
sample  commitment  in  the  appendix  to 
this  part,  and  shall  be  made  to  the  plan. 
In  addition,  a  commitment  by  a 
contributing  sponsor  that  is  the  subject 
of  a  bankruptcy  liquidation  or 
reorganization  proceeding,  as  described 
in  §  2616.3  (dKl)  or  (d)(2),  shall  be  valid 
under  this  section  only  if  it  is  approved 
by  the  court  before  which  the  liquidation 
or  reorganization  proceeding  is  pending, 
A  commitment  that  meets  the 
requirements  of  this  section  shall  be 
considered  a  plan  asset  for  all  purposes 
under  this  part, 

§  2617,8     Filings  with  the  PBGC;  time  limits. 

(a)  "Filnig" dtfined.  Any  document 
required  or  permitted  to  be  filed  with  the 
PBGC  under  this  part  shall  be  deemed 
filed  on  the  date  that  it  is  received  at  the 
PBGC,  providing  it  is  received  on  a 
weekday,  other  than  a  Federal  holiday, 
no  later  than  4:00  p.m.  Documents 
received  after  4:00  p.m.  or  on  weekends 
or  Federal  holidays  shall  be  deemed 
filed  on  the  next  regular  business  day. 

(b)  How  to  file.  Any  document  being 
filed  under  this  part  may  be  delivered  by 
mail  or  by  hand  to  the  PBGC's  Case 
Classification  and  Control  Division, 
Control  Branch,  Room  ,5300A  (Code 
25420),  2020  K  Street  NVV..  Washington, 
DC  20006, 

(c)  Time  limits.  If  the  last  day  of  any 
period  prescribed  by  this  part  for  issuing 
or  filing  any  notices  or  other  documents 
or  taking  any  other  actions  falls  on  a 
Saturday,  Sunday  or  legal  holiday,  then 
the  last  day  of  the  period  shall  be  the 
next  regular  business  day. 

§  2617,9    Maintenance  of  plan  records. 

All  records  (including  the  plan 
document)  needed  to  compute  the 
benefit  commitments  (if  any)  of  each 
individual  who  is  a  plan  participant  or 
beneficiary  as  of  the  proposed 
termination  date,  excluding  those 
individuals  who  have  been  in  pay  status 
for  longer  than  one  year  as  of  that  date. 
shall  be  preserved  for  six  years  after  the 
date  of  the  post-distribution  certification 
required  under  §  2617.18(11,  These 
records  shall  be  retained  by  either  the 


pi, in  administrator  or  the  contributing 
sponsor. 

Subpart  B— Standard  Termination 
Process 

§2617.11     Purpose  and  scope. 

This  subpart  describes  in  detail  the 
standard  termination  process.  Sections 
2617.12-2617.14  prescribe  the  contents  of 
and  the  rules  for  issuing  the  two 
statutory  notices  that  plan 
administrators  must  give  to  participants 
and  beneficiaries  in  a  standard 
termination.  The  first  notice,  which  is 
issued  to  begin  the  termination  process, 
is  the  "notice  of  intent  to  terminate." 
The  second  notice,  which  is  issued  prior 
to  the  PBGC's  review  of  the  termination 
request,  is  the  "notice  of  benefit 
commitments."  Section  2617.15  deals 
with  the  filing  made  with  the  PBGC,  the 
"standard  termination  notice."  Sections 
2617.16  and  2617.17  cover  the  PBGC's 
review  of  the  proposed  termination  and 
the  actions  that  the  PBGC  may  take  with 
respect  to  it.  Finally  §  2617.18  prescribes 
the  rules  for  closing  out  a  plan  in  the 
absence  of  a  notice  of  non':'ompliance. 

§  2617.12     Notice  of  intent  to  leminate 

(a)  General  rule.  At  least  60  days  and 
no  more  than  180  days  prior  to  the 
proposed  plan  termination  date,  the  plan 
administrator  shall  issue  to  each 
affected  party  (as  defined  in  §  2617.2)  a 
notice  of  intent  to  terminate  containing 
all  of  the  information  specified  in 
paragraph  (d)  of  this  section.  Failure  to 
comply  with  this  rule  shall  nullify  the 
proposed  termination. 

(b)  Method  of  issuance.  The  notice  of 
intent  to  terminate  shall  be  issued 
individually  to  each  affected  party.  The 
notice  shall  be  either  hand  delivered  or 
delivered  by  first-class  mail  or  courier 
service  to  the  affected  party's  last 
known  address, 

(c)  When  issued.  The  notice  of  intent 
to  terminate  is  deemed  issued  on  the 
date  in  which  it  is  handed  to  the 
affected  party  or  deposited  with  a  mail 
or  courier  service, 

(d)  Contents  of  notice.  The  notice  of 
intent  to  terminate  shall  contain  all  of 
the  following  information: 

(1)  The  name  of  the  plan  and  of  the 
contributing  sponsor. 

(2)  The  Employer  Identification 
Number  ("EIN")  of  the  contributing 
sponsor  and  the  Plan  Identification 
Number  ("PN");  if  there  is  no  EIN  or  PN, 
the  notice  shall  so  state. 

(3)  The  name,  address  and  telephone 
number  of  the  person  who  may  be 
contacted  by  an  affected  party  with 
questions  concerning  the  plan's 
termination. 


(4)  A  statement  that  the  plan 
administrator  expects  to  terminate  the 
plan  on  a  proposed  termination  date  (as 
defined  in  §  2617.2)  that  is  either— 

(i)  A  specific  date  set  forth  in  the 
notice;  or 

(ii)  A  date  to  be  determined  that  is 
dependent  on  the  occurrence  of  some 
future  event  (such  as  the  merger  of  the 
contributing  sponsor  with  another 
entity).  When  an  unspecified  date  is 
used,  the  notice  shall  state  what  the 
event  is,  generally  when  it  is  expected  to 
occur,  and  when  the  termination  will 
occur  in  relation  to  the  other  event. 

(5)  A  statement  that  if-the  termination 
does  not  occur,  the  plan  administrator 
will  notify  the  affected  parties  of  that 
fact. 

(6)  A  statement  that  each  affected 
party,  other  than  the  employee 
organization  that  represents  plan 
participants,  will  be  receiving  a  written 
notification  of  the  benefits  that  the 
person  will  receive. 

(7)  For  retirees  only,  a  statement  that 
their  monthly  (or  other  periodic)  benefit 
amounts  will  not  be  affected  by  the 
plan's  termination. 

§  2617.13     Issuance  of  notices  of  benefit 
commitments. 

(a)  General  rule.  No  later  than  the 
date  on  which  the  plan  administrator 
sends  the  standard  termination  notice  to 
(or.  if  hand-delivered,  files  it  with)  the 
PBGC,  as  required  by  §  2617,15,  the  plan 
administrator  shall  issue  to  each  plan 
participant  and  beneficiary  described  in 
paragraph  (b)  of  this  section  a  notice  of 
that  person's  benefit  commitments 
under  the  plan.  The  notice  shall  be  in 
the  form  and  contain  the  information 
specified  in  §  2617,14,  Failure  to  comply 
with  this  rule  shall  nullify  the  proposed 
termination. 

(b)  Persons  entitled  to  notice.  A  notice 
of  benefit  commitments  shall  be  issued 
to  all  persons  who,  as  of  the  proposed 
termination  date,  are  participants  in  the 
terminating  plan,  and,  in  the  case  of  a 
spin-off/termination,  participants  in  the 
continuing  plan,  A  notice  of  benefit 
commitments  shall  also  be  issued  to  all 
persons  who  are.  as  of  that  date,  under 
the  terminating  plan  or  the  continuing 
plan,  beneficiaries  of  deceased 
participants  or  alternate  payees  under 
an  applicable  qualified  domestic 
relations  order.  With  respect  to  all  other 
beneficiaries,  notice  to  the  part-cipant 
shall  constitute  notice  to  that 
participant's  beneficiary(ies), 

(c)  Method  of  issuance.  A  notice  of 
benefit  commitments  shall  be  issued 
individually  to  each  person  described  in 
paragraph  (b)  of  this  section.  The  notice 
shall  be  either  hand-delivered  or 
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delivered  h\  first-class  mail  or  courier 
service  to  the  person's  last  known 
address. 

(d)  When  issued.  A  notice  of  benefit 
commitments  is  deemed  issued  on  the 
date  it  is  handed  to  the  recipient  or 
deposited  with  a  mail  or  courier  service. 

t)  2617.14     Form  and  contents  of  notices  of 
benefit  commitments. 

(a)  Form.  A  notice  of  benefit 
commitments  shall  be  written  in  plain, 
non-technical  English  that  is  likely  to  be 
understood  by  the  average  participant 
or  beneficiary.  When  technical  terms 
must  be  used,  their  meaning  shall  be 
explained  in  non-technical  language. 

(b)  Foreign  lani;uai;es.  In  the  case  of 
any  plan  described  in  paragraph  (b)(1) 
or  (b|[21  of  this  section,  in  addition  to 
complying  with  paragraph  (a)  of  this 
section,  the  notice  of  benefit 
commitments  shall  contain  a  statement, 
prominently  displayed,  in  the  foreign 
language  (or  languages)  common  to  the 
non-English  speaking  plan  participants 
advising  them  of  how  they  may  obtain 
assistance  in  understanding  the  notice. 
The  assistance  need  not  involve  written 
materials,  but  shall  be  adequate  to 
reasonably  ensure  that  the  participants 
and  beneficiaries  understand  the 
information  contained  in  their  notices, 
and  shall  be  provided  through  media 
and  at  times  and  places  that  are 
reasonably  accessible  to  the 
participants  and  beneficiaries. 

(1)  Small  plans.  A  plan  described  in 
this  paragraph  is  any  plan  that  covers 
fewer  than  100  participants  as  of  the 
proposed  termination  date,  in  which  at 
least  25  percent  of  the  participants 
speak  only  the  same  non-English 
language. 

(2)  Other  plans.  A  plan  described  in 
this  paragraph  is  any  plan  that  covers 
100  or  more  participants  as  of  the 
proposed  termination  date,  in  which  the 
lesser  of  500  or  10  percent  of  the 
participants  speak  only  the  same  non- 
English  language. 

(c)  Contents.  Each  notice  of  benefit 
commitments  shall  contain  the 
information  specified  in  this  paragraph. 
In  addition,  a  notice  shall  contain  the 
information  described  in  paragraphs  (d) 
through  (f)  of  this  section,  depending  on 
whether  the  benefit  is  in  pay  status  and 
whether  the  participant  has  elected  a 
benefit  form  as  of  the  proposed 
termination  date.  If,  as  of  the  proposed 
termination  date,  the  plan  administrator 
is  certain  that  the  plan  will  be  able  to 
pay  full  accrued  benefits  to  all 
participants,  the  information  set  forth  in 
the  notices  may  be  for  accrued  benefits 
rather  than  benefit  commitments,  and 
each  notice  shall  so  state. 


(1)  The  name  of  the  plan  and  the 
Employer  Identification  Number  ("EIN"); 
if  there  is  no  EIN,  the  notice  shall  so 
state. 

(2)  The  name,  address  and  telephone 
number  of  the  person  who  may  be 
contacted  to  answer  questions 
concerning  a  participant's  or 
beneficiary's  benefit, 

(3)  The  proposed  termination  date 
and,  if  applicable,  a  statement  that  this 
date  is  later  than  the  proposed 
termination  date  given  in  the  notice  of 
intent  to  terminate. 

(4)  A  statement  that  the  amount  of  the 
benefit  commitments  set  forth  in  the 
notice  is  an  estimate,  that  under  the 
proposed  termination  benefits  paid  will 
in  no  event  be  less  than  the  estimate, 
and  (where  applicable)  greater  benefits 
may  be  paid  if  plan  assets  are  adequate. 

(d)  Benefits  of  persons  in  pay  status. 
A  notice  of  benefit  commitments  to  a 
participant  or  beneficiary  in  pay  status 
as  of  the  proposed  termination  date 
shall  state — 

(1 )  The  amount  and  form  of  benefit 
payable  as  of  the  proposed  termination 
date; 

(2)  The  amount  (if  any)  and  form  of 
benefit  payable  to  a  beneficiary  upon 
the  participant's  death  and  the  name  of 
the  beneficiary; 

(3)  The  amount  and  date  of  any 
increase  or  decrease  in  the  benefit 
scheduled  to  occur  (or  that  has  already 
occurred)  after  the  proposed  termination 
date  and  an  explanation  of  the  increase 
or  decrease,  Including,  where 
applicable,  a  reference  to  the  pertinent 
plan  provision;  and 

(4)  For  benefits  of  participants  (or 
beneficiaries)  in  pay  status  for  one  year 
or  less  as  of  the  proposed  termination 
date,  the  specific  personal  data  used  to 
calculate  the  benefit  commitments 
described  in  paragraphs  (d)(1)  and  (d)(2) 
of  this  section,  e.g..  participant's  age  at 
retirement,  spouse's  age,  participant's 
length  of  service,  etc.  and  including  for 
Social  Security  offset  benefits,  the 
participant's  actual  or,  if  unknown, 
estimated  Social  Security  benefit  and  for 
an  estimated  benefit,  the  assumptions 
used  for  the  participant's  earnings 
history, 

(e)  Benefits  of  participants  not  in  pay 
status  but  form  and  starting  date  known. 
For  benefit  commitments  payable  with 
respect  to  a  participant  who  is  not  in 
pay  status  as  of  the  proposed 
termination  date,  but  who  has.  as  of  that 
date,  elected  to  retire,  a  notice  of  benefit 
commitments  shall  state — 

(1)  The  amount  and  form  of  the  benefit 
commitments  payable  as  of  the 
projected  benefit  starting  date,  and  what 
that  date  is; 


[2]  The  amount  (if  any)  and  form  of 
benefit  payable  to  a  beneficiary  upon 
the  participant's  death  and  the  name  of 
the  beneficiary; 

(3)  If  the  age  at  which  or  form  in 
which  the  benefit  commitments  will  be 
paid  differ  from  the  age  or  form  in  which 
the  participant's  accrued  benefit  at 
normal  retirement  age  is  stated  in  the 
plan,  the  age  or  form  stated  in  the  plan 
and  the  age  or  form  adjuslmeit  factors, 
including  in  the  case  of  a  lump  sum 
benefit  the  interest  rate,  used  to  convert 
to  the  benefit  described  in  pa.agraph 
(e)(1)  of  this  section,  with  a  reference  to 
the  pertinent  plan  provision; 

(4)  The  specific  personal  data,  as 
described  in  paragraph  (d)(4)  of  this 
section,  used  to  calculate  the  benefit 
commitments  (other  than  a  lump  sum 
benefit)  described  in  paragraphs  (e)(1) 
and  (e)(2)  of  this  section,  and,  with 
respect  to  a  benefit  payable  as  a  lump 
sum.  the  personal  data  used  to  calculate 
the  underlying  annuity:  and 

(5)  When  the  benefit  commitments 
will  be  paid  in  a  lump  sum,  an 
explanation  of  how  the  interest  rate  is 
used  to  calculate  the  lump  sum.  a 
statement  that  the  higher  the  interest 
rate  used,  the  smaller  the  lump  sum 
amount,  and  (if  applicable)  a  statement 
that  the  lump  sum  amount  given 
pursuant  to  paragraph  (e)(1)  of  this 
section  is  an  estimate  because  the 
applicable  interest  rate  may  change 
before  the  distribution  date. 

(f]  All  other  benefits  of  participants 
not  in  pay  status.  With  respect  to  all 
deferred  benefits,  other  than  those 
described  in  paragraph  (e)  of  this 
section,  a  notice  of  benefit  commitments 
shall  state — 

(1)  The  amount  and  form  of  the 
participant's  benefit  commitments  at 
normal  retirement  age  in  the  plan's 
normal  form; 

(2)  The  availability  of  any  alternative 
benefit  forms,  including  those  payable  to 
a  beneficiary  upon  the  participant's 
death  either  before  or  after  retirement, 
and  for  any  benefits  to  which  the 
participant  is  entitled  as  of  the  proposed 
termination  date  that  would  be  payable 
before  normal  retirement  age,  the 
amount  and  earliest  benefit 
commencement  date  of  such  benefit  and 
whether  the  benefit  would  be  subject  to 
future  reduction; 

(3)  If  the  benefit  commitments  may  be 
paid  in  a  lump  sum  without  the 
participant's  consent,  the  amount  of  the 
lump  sum  and  the  interest  rate  used  to 
calculate  it; 

(4)  The  specific  personal  data,  as 
described  in  paragraph  (d)(4)  of  this 
section,  used  to  calculate  the  benefit 
commitments  described  in  paragraph 
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(f)(1)  of  this  section,  and,  vnth  respect  to 
a  benefit  that  may  be  paid  in  a  lump 
sum  without  the  participant's  consent, 
the  personal  data  used  to  calculate  the 
underlying  annuity:  and 

(5)  When  the  benefit  commitments 
may  be  paid  in  a  lump  sum  without  the 
participant's  consent,  an  explanation  of 
how  the  interest  rate  is  used  to  calculate 
the  lump  sum.  a  statement  that  the 
higher  the  interest  rate  used,  the  smaller 
the  lump  sum  amount,  and  a  statenii  nt 
that  the  lump  sum  amount  given 
pursuant  to  paragraph  (0(31  of  this 
section  is  an  estimate  because  the 
applicable  interest  rate  may  change 
before  the  distribution  date. 

§  2617.15    Standard  termination  notice. 

(a)  General  rule.  No  later  than  60  days 
after  the  proposed  termination  date 
specified  in  the  notice  of  intent  to 
terminate  (or.  if  later,  the  proposed 
termination  date  specified  in  the  notice 
required  by  this  paragraph),  the  plan 
administrator  shall  file  with  the  PBGC  a 
"standard  termination  notice" 
containing  the  information  prescribed  in 
this  section. 

(b)  Contents  of  notice.  A  standard 
termination  notice  shall  be  clearly 
identified  as  such  and  shall  contain  all 
of  the  information  specified  in  this 
paragraph  and.  if  the  plan  administrator 
expects  the  termination  to  result  in  the 
reversion  of  residual  assets  to  the 
contributing  sponsor,  the  information 
specified  in  paragraph  (c)  of  this  section. 
as  well.  Each  item  of  information  shall 
be  numbered  as  the  items  are  numbered 
in  this  paragraph  and  in  paragraph  (cj  of 
this  section. 

(1)  The  name  of  the  plan  and  of  the 
contributing  sponsor. 

(2)  The  Employer  Identification 
Number  ("EIN")  of  the  contributing 
sponsor  and  the  Plan  Identification 
Number  ("P\"):  if  there  is  no  Ei.\  or  P.N. 
the  notice  shall  so  state;  if  premiums 
have  been  paid  bv  the  plan  under 
another  EIN  or  PN.  that  EIN  or  PN  shall 
be  given  as  well. 

(3)  The  name,  address  and  telephone 
number  of  the  plan  administrator  and  of 
the  plan  administrator's  duly  authorized 
representative,  if  any. 

(4)  A  statement  of  whether  the  plan  is 
a  multiple  employer  plan;  if  so,  the 
names  and  EIN's  of  all  contnbuting 
sponsors  must  be  given. 

(5)  The  total  number  of  plan 
participants  (actives  and  retirees). 

(6)  The  plan  year  ending  date. 

(7)  The  proposed  termination  date  of 
the  plan  and.  if  earlier,  the  proposed 
termination  date  specified  in  the  notice 
of  intent  to  terminate. 

(8)  The  date  (or  latest  date)  on  which 
the  notices  of  intent  to  terminate  were 


issued  and  a  statement  that  they  were 
issued  to  each  affected  party  in 
accordance  with  §  2617.12. 

(9)  The  proposed  distribution  date. 

(10)  .\  statement  that  notices  of 
benefit  commitments  were  issued  and 
the  date  or  dates  thereof  in  accordance 
with  §§  2617.13  and  2617.14.  to  each 
person  entitled  to  receive  the  notice 
pursuant  to  §  2617.13. 

(11)  A  statement  of  whether  a  formal 
challenge  to  the  termination,  as  defined 
in  §  2617.41c).  has  been  initiated,  and  if 
so.  what  action  was  initiated,  by  whom 
and  on  what  date,  and  the  current  status 
of  the  challenge. 

(12)  A  statement  of  whether  the 
contributing  sponsor  has  made  a 
commitment  to  make  the  plan  sufficient, 
pursuant  to  §  2617.7. 

(13)  .\  statement  of  whether  the 
termination  will  result  in  the  reversion 
of  residua!  assets  to  the  contributing 
sponsor;  if  so.  the  information  required 
by  paragraph  (c)  of  this  section  must 
also  be  submitted. 

(14)  A  certification  by  an  enrolled 
actuary  of  the  information  specified  in 
this  paragraph.  The  certification  shall  be 
signed  by  the  enrolled  actuary  and  shall 
show  the  enrolled  actuary's 
identification  number.  All  valuations 
done  pursuant  to  this  paragraph  shall 
utilize  reasonable  methods  and 
assumptions  consistently  applied,  and 
all  values  given  shall  be  as  of  the 
proposed  distnbution  date,  as  defined  in 
§  2617.2. 

(il  The  proiected  value  of  plan  assets. 

(ii)  The  projected  actuarial  present 
value  of  all  benefit  commitments 
(determined  as  of  the  proposed 
termination  date). 

(ill)  A  statement  that  the  plan  is 
projected  to  be  sufficient  for  all  benefit 
commitments. 

(iv)  A  statement  of  whether  the  plan  is 
projected  to  be  sufficient  for  all  accrued 
benefits  and.  if  so,  the  projected 
actuarial  present  value  of  all  accrued 
benefits  (determined  as  of  the  proposed 
termination  date). 

(v)  A  statement  of  whether  the 
termination  is  projected  to  result  in  a 
reversion  of  residual  assets  to  the 
contributing  sponsor,  and  if  so.  the 
projected  amount  of  the  reversion. 

(15)  A  certification  by  the  plan 
administrator  that  the  information  given 
and  statements  made  pursuant  to 
paragraphs  (b)(l)-(b)(13)  and.  if 
applicable,  paragraph  (c)  of  this  section 
and  the  information  made  available  to 
the  enrolled  actuary  are  all  accurate  and 
complete. 

(c)  Additional  information  for 
terminations  resulting  in  asset 
reversions.  In  any  termination  that  will 
result  in  the  reversion  of  residual  assets 


to  the  contributing  sponsor,  the  standard 
termination  notice  shall  contain  the 
following: 

(1)  A  statement  that  the  plan  provides 
for  a  reversion  of  any  residual  assets  to 
the  contributing  sponsor. 

(2)  A  statement  of  whether  the  plan 
was  involved  in  a  spin-off  or  other 
transfer  of  assets  or  liabilities  within  the 
36-month  period  preceding  the  proposed 
termination  date. 

(3)  A  statement  of  whether  the 
contributing  sponsor  intends  to  cover 
substantially  the  same  employees 
participating  in  the  terminating  plan  in 
another  (new  or  existing)  defined 
benefit  plan. 

(4)  With  respect  to  a  contributory 
plan,  a  statement  of  whether  the  plan 
administrator  is  requesting  PBGC 
approval  of  an  allocation  method  other 
than  that  prescribed  in  §  2618.31(b)  of 
the  PBGC's  regulations:  if  so.  the 
proposed  allocation  method  must  be 
submitted  and  the  plan  administrator 
shall  consent  to  a  60-day  extension  of 
the  PBGC's  review  period  referred  to  in 
§  2617.16(a). 

(5)  A  statement  of  whether  the 
contributing  sponsor  intends  to  cover 
substantially  the  same  employees 
participating  in  the  terminating  plan  in  a 
new  or  existing  defined  contribution 
plan. 

(6)  If  an  affirmative  answer  is  made 
with  respect  to  paragraph  (c)(2)  or  (c)(3) 
of  this  section,  a  copy  of  the  contributing 
sponsor's  most  recent  annual  report  or 
audited  financial  statement. 

5  2617.16     PBGC  action  upon  receipt  o1 
Standard  termination  notice. 

(a)  Genera!.  Upon  the  filing  of  a 
standard  termination  notice  containing 
all  of  the  information  required  bv 

§  2617.15  (b)  and  (c).  the  PBGC  has 
(except  as  provided  in  paragraph  (b)  or 
(e)  of  this  section  or  in  §  2617.5)  60  days 
(or.  in  the  case  of  a  contributory  plan 
involving  a  reversion  of  residual  assets 
with  respect  to  which  the  plan 
administrator  proposes  to  use  an 
allocation  method  other  than  that 
described  in  29  CFR  2618.31(b),  120 
days)  to  review  the  standard 
termination  notice,  determine  whether 
or  not  to  issue  a  notice  of 
noncompliance  pursuant  to  §  2617.17. 
and  issue  any  such  notice.  If  the  PBGC 
does  not  issue  a  notice  of 
noncompliance  within  this  period,  the 
plan  administrator  shall  proceed  to 
close  out  the  plan  in  accordance  with 
I  2617.18.  The  consequences  of  the 
issuance  of  a  notice  of  noncompliance 
are  set  forth  in  §  2617.17. 

(b)  Review  period.  The  60-day  (or  120- 
day)  period  referred  to  in  paragraph  (a) 
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of  this  section  begins  on  the  day 
followine  the  fiHng  of  a  complete 
slandard  termindtion  notice  and 
includes  the  bOrh  (or  120th)  day.  The 
PBGC  Hnd  the  plan  administrator  may 
a.aree  in  vvritina,  prior  to  the  expiration 
of  the  review  period,  to  extend  the 
period  for  an  additional  60  days.  More 
than  one  such  extension  may  be  made. 
Any  extension  may  be  made  upon 
v\hdle\er  terms  and  conditions  are 
agreed  to  by  the  PBGC  and  the  plan 
administrator. 

(c)  Acknowledgment  of  complete 
standard  termination  notice.  Upon 
receipt  of  a  standard  termination  notice 
containing  all  of  the  information 
required  by  §  2617,15  (b)  and  (c).  the 
PBGC  shall  notify  the  plan  administrator 
in  writing  of  the  date  on  which  the 
notice  was  filed,  so  that  the  plan 
administrator  may  determine  when  the 
PBGC's  review  period  will  expire. 

|d)  Incomplete  standard  termination 
notice.  Upon  receipt  of  a  standard 
termination  notice  that  does  not  contain 
all  of  the  information  required  by 
§  2617.15  (b)  and  (c),  the  PBGC  shall 
return  the  notice  and  advise  the  plan 
administrator  in  writing  of  the  missing 
items  of  information  ^nd  that  the 
complete  standard  termination  notice 
must  be  filed  no  later  than  the  60th  day 
after  the  proposed  termination  date  or 
the  20th  day  after  the  date  of  the  PBGC 
notice,  whichever  is  later. 

(e)  Authority  to  request  additional 
information.  Whenever  the  PBGC  has 
reason  to  suspect  that  any  of  the 
requirements  of  §§  2617.12-2617.15  were 
not  complied  with,  or  in  any  case  that 
will  result  in  a  reversion  of  residual 
assets  to  the  contributing  sponsor,  the 
PBGC  may  require  the  submission  of 
information  supplementing  that 
furnished  pursuant  to  §  2617.15.  A 
request  for  additional  information  under 
this  paragraph  shall  be  in  writing  and 
shall  suspend  the  running  of  the  PBGC's 
review  period  specified  in  paragraph  (a) 
of  this  section.  That  period  shall  begin 
running  again  on  the  day  following  the 
filing  of  the  requested  information.  If  a 
plan  administrator  or  contributing 
sponsor  fails  to  submit  information 
requested  under  this  paragraph  within 
the  period  specified  in  the  PBGC's 
request,  the  PBGC  may  issue  a  notice  of 
noncompliance  in  accordance  with 
§2617.17. 

§2617.17     Notice  of  noncompliance. 

(a)  General.  The  PBGC  shall  issue  to 
the  plan  administrator  a  written  notice 
of  noncompliance,  within  the  period 
prescribed  by  §  2617.16(a),  whenever  it 
makes  one  of  the  determinations  set 
forth  in  this  paragraph.  Any  such 
determination  shall  be  based  on  the 


information  contained  in  the  standard 
termination  notice  or  in  any 
supplemental  submission  under 
§  2617.16(e),  or  on  information  provided 
by  any  affected  party  or  otherwise 
obtained  by  the  PBGC. 

(1)  A  detemiination  that  the  plan 
administratorfailed  to  issue  notices  of 
intent  to  terminate  in  accordance  with 
§  2617.12. 

(2)  A  determination  that  the  plan 
administratorfailed  to  issue  notices  of 
benefit  commitments  in  accordance  with 
§§2617.13  and  2617.14. 

(3)  A  determination  that  the  standard 
termination  notice  was  not  filed  in 
compliance  with  §  2617.15. 

(4)  A  determination  that,  as  of  the 
proposed  distribution  date,  plan  assets 
will  not  be  sufficient  to  satisfy  all 
benefit  commitments  under  the  plan. 

(b)  Effect  of  notice  of  noncompliance. 
The  issuance  of  a  notice  of 
noncompliance  terminates  a  standard 
termination  proceeding.  The  effect  of  the 
notice  is  to  nullify  all  actions  taken  to 
effect  the  plan  termination  and  to  render 
the  plan  an  ongoing  plan  for  all 
purposes.  The  notice  of  noncompliance 
is  effective  upon  the  expiration  of  the 
period  within  which  the  notice  may  be 
appealed  under  Part  2606  ("Rules  for 
Administrative  Review  of  Agency 
Decisions").  However,  once  the  notice  is 
issued,  the  plan  administrator  may  take 
no  further  actions  to  terminate  the  plan 
until  the  notice  is  revoked  pursuant  to  a 
decision  by  the  PBGC  on  an  appeal. 

(c)  Appeal  of  notice  of 
noncompliance.  A  plan  administrator 
may  appeal  the  issuance  of  a  notice  of 
noncompliance  in  accordance  with  the 
rules  prescribed  in  Subpart  D  of  Part 
2606.  The  filing  of  an  appeal 
automatically  stays  the  effectiveness  of 
the  notice  of  noncompliance  until  the 
PBGC  issues  its  decision  on  the  appeal. 

(d)  Notice  to  affected  parties.  Upon  a 
decision  by  the  PBGC  on  an  appeal 
affirming  the  issuance  of  a  notice  of 
noncompliance  or  upon  the  expiration  of 
the  period  within  which  the  issuance  of 
a  notice  of  noncompliance  may  be 
appealed,  the  plan  administrator  shall 
notify  the  affected  parties  in  writing  that 
the  plan  is  not  going  to  terminate.  The 
notices  shall  be  delivered  by  first-class 
mail  or  by  hand  to  the  employee 
organization  representing  plan 
participants  and  to  participants  and 
beneficiaries  who  are  in  pay  status.  The 
notices  to  other  participants  and 
beneficiaries  shall  be  provided  in  any 
manner  reasonably  calculated  to  reach 
those  participants  and  beneficiaries. 
Reasonable  methods  of  notification 
include,  but  are  not  limited  to,  posting 
the  notice  at  participants'  worksites  or 
publishing  thenotice  in  an  employee 
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organization  newsletter  or  newspaper  of 
general  circulation  in  the  area  or  areas 
where  participants  and  beneficiaries 
reside. 

§2617.t8     Close  out  of  plan. 

(a)  Genera!  rule.  Except  as  provided 
in  paragraph  (b)  of  this  section,  if  the 
PBGC  does  not  issue  a  notice  of 
noncompliance  within  the  period 
specified  in  §  2617.17,  the  plan 
administrator  shall,  within  30  days  after 
the  expiration  of  that  period,  make  the 
final  distribution  of  plan  assets  in 
accordance  with  paragraph  (c)  of  this 
section.  Thereafter,  the  plan 
administrator  shall  file  with  the  PBGC 
the  post-distribution  certification 
required  under  paragraph  (f)  of  this 
section. 

(b)  Inability  to  pay  all  benefit 
commitments.  Prior  to  making  the  final 
distribution  of  plan  assets,  the  plan 
administrator  shall  determine  that  plan 
assets  are  in  fact  sufficient  to  satisfy  all 
benefit  commitments  under  the  plan. 
The  plan  administrator  may  not  make 
any  distribution  of  assets  to  effect  the 
plan's  termination  if  the  assets  are  not 
sufficient.  In  the  event  of  an 
insufficiency,  the  plan  administrator 
shall  promptly  notify  the  PBGC. 

(c)  Methods  of  final  distribution.  The 
plan  administrator  shall  distribute  plan 
assets  by  purchasing  annuities  from  an 
insurer,  in  accordance  with  §  2617.6(a), 
in  satisfaction  of  all  benefit 
commitments  (or.  if  greater,  benefits  to 
which  assets  are  allocated  in 
accordance  with  Part  2618)  that  must  be 
provided  in  annuity  form  under  §  2617.6. 
and  by  otherwise  providing  all  benefit 
commitments  (or.  if  greater,  benefits  to 
which  assets  are  allocated)  that  need 
not  be  paid  in  annuity  form  under 

§  2617.6.  With  respect  to  annuity 
benefits,  the  plan  administrator  shall 
give  to  the  participant  or  beneficiary  the 
annuity  contract  or  a  certificate  showing 
the  insurer's  name  and  address  and 
clearly  reflecting  the  insurer's  obligation 
to  provide  the  participant's  or 
beneficiary's  benefit, 

(d)  Failure  to  distribute  within  30-day 
period.  Except  as  provided  in  paragraph 
(e)  of  this  section,  failure  to  make  the 
final  distribution  of  assets  in  accordance 
with  paragraph  (a)  of  this  section, 
because  of  an  insufficiency  of  plan 
assets  as  described  in  paragraph  (b)  of 
this  section  or  for  any  other  reason, 
shall  nullify  the  termination.  All  actions 
taken  to  effect  the  plans  termination 
shall  be  null  and  void,  and  the  plan  shall 
be  an  ongoing  plan  for  all  purposes. 

(e)  Extension  of  time  for  distribution. 
If  the  plan  administrator  is  unable  to 
make  the  final  distribution  of  plan 
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assets  within  the  30-day  period  for  any 
reason  other  than  an  insufficiency 
described  in  paragraph  [b)  of  this 
fioction.  the  plan  administrator  may 
make  a  written  request  to  the  PBGC  for 
an  extension  of  time  within  which  to 
make  the  distribution.  The  request  shall 
be  filed  with  the  PBGC  prior  to  the 
expiration  of  the  30-day  period,  state  the 
ri  ason  for  the  request,  and  provide  a 
d.ite  certain  no  Kslei  than  45  days  after 
the  end  of  the  30-day  period  by  which 
the  distribution  will  be  made  if  the 
extension  is  granted.  The  PBGC  will 
^rant  an  extension  only  if  it  is  satisfied 
that  the  delay  in  making  the  distribution 
is  not  due  to  the  actions  or  inactions  of 
the  plan  administrator  or  the 
contributing  sponsor,  and  that  the 
distribution  can  in  fact  be  complete  by 
the  date  requested.  In  no  event  will  the 
PBGC  grant  an  extension  of  greater  than 
45  days. 

(f)  Post-distribution  certification. 
Within  30  days  after  the  completion  of 
the  final  distribution  of  assets,  the  plan 
administrator  shall  file  with  the  PBGC  a 
post-distribution  certification  containing 
the  following  information; 

(1]  The  name  and  address  of  the 
insurer  from  which  annuity  contracts 
were  purchased. 

(2)  The  place  or  places  where  the  plan 
records  will  be  held. 

(3)  A  statement  that  plan  assets  were 
allocated  in  accordance  with  Par!  2e"18 

(4)  A  statement  that  assets  were 
distributed  in  accordance  with 
paragraph  (c)  of  this  section. 


(5)  A  certified  statement  that  all 
information  provided  and  statements 
made  pursuant  to  this  paragraph  are 
true  and  complete. 

.Appendix  —  .Ajzreenient  for  Commitment 
To  Make  Plan  Suffu  lent  for  Benefits 
Commitments 

This  agreement,  by  and  between  [title  of 

company] (the  "Company")  and 

Ititle  of  plan)  (the  "Plan")  shall  be 

effective  as  of  the  last  date  executed. 

Whereas (the  "Plan")  is  an 

employee  pension  benefit  plan  as  described 
in  section  (3)(2)(A)  of  the  Act:  and 

Whereas  the  company  is  [describe  entity; 
e.g.,  corporation,  partnership]:  and 

Whereas,  the  company  is  a  contributing 
sponsor  of  the  Plan  as  described  in  section 
4fX)l(a)(13)  of  the  Act,  29  U.S.C.  §  1301(2)(13): 
and 

Whereas,  the  Plan  is  covered  by  the 
termination  insurance  provisions  of  Title  IV 
of  the  Act,  29  U.S.C.  1301  et  seq.;  and 

Whereas,  the  Plan  administrator  has  issued 
or  intends  to  issue  to  each  affected  parly  a 
Notice  of  Intent  to  Terminate  the  Plan. 
pursuant  to  section  4041(a)(2)  of  the  Act,  29 
ISC.  §  1341(a)(2).  and 

Whereas,  the  Company  wishes  the  Plan  to 
be  sufficient  for  benefit  commitments,  as 
described  in  section  4001(a)(16)  of  the  Act,  29 
CSC.  §  1301(a)(16),  for  purposes  of  Title  IV 
of  the  Act.  29  U.S.C.  §  1301  et  seq.:  and 

Whereas,  the  parties  understand  that  if  the 
Plan  is  not  able  to  satisfy  all  its  obligations 
for  benefit  commitments  it  will  not  be  able  to 
terminate  in  a  standard  termination  under 
s.tction  4041(b)  of  the  .^ct,  29  U.S.C.  §  1341(b); 
and 

Whereas,  the  Company  is  not  a  debtor  in  a 
bankruptcy  or  other  insolvency  proceeding. 


and  the  Company  does  not  anticipate  lh<-)l  it 
will  become  a  debtor  in  such  a  proceeding. 

[.Mternative  Paragraph] 

Whereas,  the  Company  is  a  debtor  in  a 
bankruptcy  or  other  insolvency  proceeding 
and  the  court  before  which  the  proceeding  is 
pending  approves  this  commitment. 

Now  Therefore,  the  parties  hereto  agree  as 
follows: 

1.  The  Company  promises  to  pay  to  the 
Plan,  on  or  before  the  dale  prescribed  for 
distribution  of  Plan  assets  by  the  Plan 
administrator,  the  amount  necessary,  if  any. 
to  ensure  thai,  on  the  date  the  Plan 
administrator  distributes  the  assets  of  the 
Plan,  the  Plan  is  able  to  provide  all  benefit 
commitments. 

2.  For  the  sole  purpose  of  determining 
whether  the  Plan  is  sufficient  to  provide  all 
benefit  commitments,  an  amount  equal  to  the 
amount  described  in  paragraph  1  shall  be 
deemed  a  Plan  asset  available  for  allocation 
among  the  participants  and  beneficiaries  of 
the  Plan,  in  accordance  with  section  4044  of 
the  Act.  29  U.S.C.  §  1344. 

3.  This  Agreement  shall  in  no  way  relieve 
the  Company  of  its  obligations  to  pay 
cont.'ibutions  under  the  Plan. 

Date;  

By:  

Company: 

By:  ^ 

Plan:   


Issued  in  Washington.  DC.  this  25lh  day  of 
August.  1987. 
Kathleen  P.  L'tgoff. 

Executive  Director.  Pension  Benefit  Guaranty 

Corporation. 

[FR  Doc.  87-19882  Filed  9-1-87;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Daig  Administration 

21  CFR  Part  886 

IDocketNo.  7BN-312SI 

Optittialmic  Devices;  General 
Provisions  and  Classifications  of  109 
Devices 

AGENCY:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  classifying  109 
generic  types  of  ophthalmic  devices.  The 
preamble  to  this  final  rule  responds  to 
comments  received  on  the  proposed 
regulations  classifying  these  devices. 
This  action  is  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
EFFECTIVE  DATE;  October  2. 1987. 
FOR  FURTHER  INFORMATION  CONTACT. 
Richard  E.  Lippman,  Center  for  Devices 
and  Radiological  Health  (HFZ^160). 
Food  and  Drug  Admmistration,  8757 
Georgia  Ave.,  Silver  Spring,  MD  20910. 
301^27-7320. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Coatents 

A.  Background 

B.  FDAs  Priorities  for  Establishing 
Performance  Standards 

C.  Changes  in  the  Name  of  the 
Ophthalmic  Device  Advisory 
Committee 

D.  Devices  Not  Being  Classified  at  This 
Time 

E.  Safety  of  Light  Emitted  From  Certain 
Ophthalmic  Devices 

F.  Changes  in  Classifications  of  Devices 

G.  List  of  Ophthalmic  Devices 
H.  Summaries  of  Com.menls  on 

Classification  and  FDA's  Responses 

to  Comments 
L  Exemptions  for  Class  I  Devices 
J.  Classification  Regulations  Published 

to  Date 
K.  Codification  of  Transitional  Devices 
L.  Minor  Changes  or  ClariFications 
M.  References 
N.  Environmental  Impact 
O.  Economic  Impact 

A.  Background 

In  the  Federal  Register  of  January  26, 
1982  (47  FR  3694),  FDA  published 
proposed  regulations  containing  general 
provisions  applicable  to  the 
classification  of  ophthalmic  devices  and 
individual  proposed  regulations  to 
classify  119  ophthalmic  devices  into  one 
or  more  of  three  regulatory  classes:  class 
I  (general  controls),  class  II 
(performance  standards),  and  class  III 
(premarket  approval).  Of  the  119 


ophthalmic  devices  that  were  the 
subjects  of  the  proposed  regulations, 
FDA  proposed  to  classify  45  devices  into 
class  I,  51  devices  into  class  II.  4  devices 
into  class  HI.  and  19  devices  into  either 
class  I  or  class  II  depending  upon  their 
construction. 

In  this  final  rule,  FDA  is  classifying 
109  devices,  with  65  devices  in  class  I, 
33  in  class  II  and  11  in  class  III.  FDA  has 
withdrawn  the  proposed  regulation 
classifying  one  device,  the  fluorescein 
strip  (Docket  No.  78N-3150;  51  FR  40396) 
because  the  agency  is  regulating  the 
fluorescein  strip  as  a  drug.  Further,  FDA 
is  codifying  the  statutory  classification 
into  class  III  of  nine  transitional  devices 
that  were  not  required  to  be  the  subjects 
of  proposed  classification  rules.  FDA  is 
also  postponing  classifications  of  certain 
devices  that  were  the  subjects  of  the 
proposed  regulations.  See  the  discussion 
below  under  "D.  Devices  Not  Being 
Classified  at  this  Time." 

Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  proposing  to  grant  55 
ophthalmic  devices  an  exemption  from 
the  requirement  of  premarket 
notification. 

Classification  of  medical  devices  in 
commercial  distribution  is  required  by 
section  513  of  the  Medical  Device 
Amendments  of  1976  (Pub.  L.  94-295) 
(the  amendments)  to  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360c).  The  effect  of  classifying  a 
device  into  class  I  is  to  require  that  the 
device  meet  the  general  controls 
applicable  to  all  devices.  The  effect  of 
classifying  a  device  into  class  II  is  to 
provide  for  the  future  development  of 
one  or  more  performance  standards  to 
assure  the  safety  and  effectiveness  of 
the  device.  The  effect  of  classifying  a 
device  into  class  III  is  to  require  each 
manufacturer  of  the  device  to  submit  to 
FDA  a  premarket  approval  application 
that  includes  information  concerning 
safety  and  effectiveness  tests  for  the 
device.  For  a  class  III  device  not 
considered  a  new  drug  before  the 
amendments  that  either  was  in 
commercial  distribution  before  May  28, 
1976,  or  that  is  substantially  equivalent 
to  a  device  that  was  in  commercial 
distribution  before  that  date,  each 
application  for  premarket  approval  must 
be  submitted  to  FDA  on  or  before  March 
30, 1990,  or  within  90  days  after 
promulgation  of  a  separate  regulation 
requiring  premarket  approval  of  the 
device,  whichever  occurs  later.  Devices 
that  FDA  previously  regulated  as  new 
drugs,  or  newly  offered  devices  that  are 
not  substantially  equivalent  to  a  device 
that  was  in  commercial  distribution 
before  the  amendments,  are  classified 
by  statute  into  class  III  and  already  are 
required  to  have  in  effect  an  approved 


application  for  premarket  approval.  See 
section  520(1)  of  the  act  (21  U.S.C 
360j(l)). 

The  preamble  to  the  proposed 
regulations  described  the  development 
of  the  general  provisions  and  the 
proposed  regulations  classifying 
ophthalmic  devices  and  the  activities  of 
the  Ophthalmic  Devices  Panel,  an  FDA 
advisory  committee  that  makes 
recommendations  to  FDA  concerning 
the  classification  of  ophthalmic  devices. 

FDA  provided  a  period  of  60  days, 
later  extended  to  240  days  (March  19, 
1982;  47  FR  11879).  for  interested  persons 
to  submit  written  comments  on  the 
proposed  regulations  on  ophthalmic 
devices.  Summaries  of  the  comments 
received  and  FDA's  responses  are 
discussed  below. 

In  April  1985,  H.R.  2177  (99th  Cong., 
1st  Sess.)  was  introduced  in  the  U.S. 
House  of  Representatives.  The  bill  was 
a  legislative  proposal  of  the  Department 
of  Health  and  Human  Services.  Among 
other  things,  the  bill  would  have  (1) 
amended  the  act  to  eliminate  the 
statutory  category  of  class  II,  (2)  made 
the  establishment  of  a  performance 
standard  one  of  the  several  general 
controls  that  may  be  made  applicable  to 
a  device,  and  (3)  streamlined  the 
procedure  for  establishing  standards 
required  by  section  514  of  the  act.  If 
legislation  comparable  to  this  bill 
becomes  law.  there  would  be  only  two 
categories  of  devices,  class  I  (general 
controls)  and  class  II  (premarket 
approval,  currently  class  III).  Class  II 
devices  would  be  redesignated  as  class  I 
devices.  Because  the  proposed 
legislation  contains  transitional 
provisions  that  convert  classifications 
under  the  current  law  to  classifications 
under  the  proposed  law,  FDA  is 
continuing  to  issue  classification  rules 
under  the  current  law. 

B.  FD.A's  Priorities  for  Establishing 
Performance  Standards 

In  the  Federal  Register  of  October  23. 
1985  (50  FR  43060),  FDA  published  a 
notice,  "Policy  Statement.  Class  II 
Medical  Devices,"  announcing  its  policy 
for  setting  priorities  for  initiating 
proceedings  to  establish  performance 
standards  for  medical  devices  classified 
into  class  II.  Under  the  amendments, 
FDA  is  required  to  establish 
performance  standards  for  class  II 
devices.  At  this  time,  however,  FDA 
does  not  have  the  resources  to  establish 
performance  standards  for  all  of  the 
devices  already  classified  (or  being 
classified)  in  class  II.  Under  the 
amendments,  FDA  is  using  the 
regulatory  controls  of  class  I  to  regulate 
a  device  classified  into  class  II  until  a 
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performance  standard  is  established 
under  section  514  of  the  act  (21  U.S.C. 
360d)  for  the  class  II  device. 

In  that  notice,  FDA  announced  it  will 
consider  the  following  factors  when 
setting  priorities  for  establishing 
performance  standards  for  class  II 
devices. 

a.  The  seriousness  of  questions 
concerning  the  safety  and  effectiveness 
of  the  device:  the  risks  associated  with 
use  of  the  device;  the  significance  of  a 
device  to  the  public  health;  and  the 
present  and  projected  use  of  the  device. 

b.  The  recommendations  of  FDA"s 
advisory  committees. 

c.  The  impact  of  an  FDA  guideline  or 
recommendation. 

d.  The  effect  of  a  Federal  standard  or 
other  regulatory  controls  under  an 
authority  other  than  the  act. 

e.  The  impact  of  voluntary  standards. 

f.  The  impact  of  activities  authorized 
under  the  general  controls  provisions  of 
the  act. 

g.  The  effect  of  dissemination  of 
information  and  education  efforts. 

h.  The  sufficiency  of  voluntary 
corrective  actions. 

i.  Valid  scientific  evidence  developed 
since  classification. 

j.  The  existence  of  a  petition  for 
reclassification. 

k.  The  impact  of  any  other  factors  that 
affect  a  device's  safety  or  effectiveness. 

C.  Changes  in  the  Name  of  the 
Ophthalmic  Device  .Advisory  Committee 

FDA  has  periodically  reorganized  its 
advisory  panels  for  device 
classification.  Most  recently,  on  April 
14,  1984,  FD.^  established  the 
Ophthalmic  Devices  Panel  (the  Panel) 
(see  49  FR  17446;  Apnl  24,  1984).  The 
new  pane!  performs  the  same  functions 
with  respect  to  ophthalmic  devices  as 
did  its  predecessors,  the  Ophthalmic; 
Ear.  Nose,  and  Throat:  and  Dental 
Devices  Panel  (1978-1984)  and  the 
Ophthalmic  Devices  Classification  Pane! 
(1976-1978). 

D.  Devices  not  Being  Classified  at  This 
Time 

FDA  is  postponing  classification  of 
certain,  or  all,  versions  of  36  proposed 
generic  types  of  ophthalmic  devices. 

Although  FDA  proposed  to  classify 
the  eye  pad  (Docket  No.  78N-3265) 
(§  886.4650)  with  ophthalmic  devices, 
FDA  intends  to  classify  the  device  with 
general  and  plastic  surgery  devices 
using  the  same  docket  number.  Thus, 
FDA  is  not  classifying  the  eye  pad  at 
this  time. 

FDA  proposed  to  classify  the 
polymethylmethacrylate  (P.MMA) 
contact  lens  (Docket  No.  78.\-3277) 
(§  886.5400)  into  class  II.  FDA  is 


postponing  the  classification  of  the 
polymethylmethacrylate  (PMMA) 
contact  lens  to  obtain  additional 
information  on  the  device.  After 
reopening  the  comment  period  on  this 
proposed  classification  and  reviewing 
available  information,  FDA  will  classify 
the  device  m  a  future  issue  of  the 
Federal  Register. 

FDA  is  postponing  the  classification 
of  the  34  ophthalmic  devices  listed 
below  to  review  additional  data  on 
electrical  safety.  FDA  is  considering 
classifying  each  of  these  34  devices  into 
class  1.  FDA  proposed  to  classify  the 
battery-powered  or  manual  versions  of 
certain  ophthalmic  devices  into  class  I 
and  the  AC-powered  versions  of  each  of 
the  same  devices  mio  class  II.  FDA 
identified  the  manual  or  battery- 
powered  and  AC-powered  versions  of 
these  proposed  devices  w-ith  the  same 
docket  number  and  same  proposed 
section  number.  1-T)A  is  postponing  the 
classification  of  the  .AC-powered 
version  of  each  of  18  dev  ices,  but  is 
classifying  into  class  I  the  battery- 
powered  or  manual  version  of  each  of 
the  18  devices.  Accordingly,  when  FDA 
publishes  regulations  classifying  the  18 
AC-powered  ophthalmic  devices  whose 
classifications  are  being  postponed,  the 
agency  intends  to  use  the  same  docket 
numbers  and  section  numbers  to 
identify  these  classifications. 


Secbon  No. 

Device 

886  1050 

886  1070 

Anomaloscope. 

8861090 

Haidinaer  brjst. 

686.1120 

AC-powe<ec  op^'.r.aimic  camefa. 

8861140 

Oph^raK^c  -na.'  ( A c -oowef ed) 

8861160 

CoKy  vtsnx  piaife  tHuf^natO' 

886  1250 

Eu1»>vscoDe  [M^-cvnfuea) 

886  1290 

AC-powefec  hxaboTi  ae^<ce 

886  1300 

AftGftfTiage  *tas^.«' 

886  1340 

Hapio  scope 

886  1.-J&0 

KeriMoscope  lAC  powf^-ect) 

886  1425   

AC-powered  iens  rneasunng  instiumenl 

886  1430 

Opfiinaiivc    contact    lens    'adius    rneasunng 

device 

686  1435 

AC-pov»eieO  Ma«we«  spot 

886  1450 

Cofneal  raoius  rneasunng  device 

886  1605 

Penmeler  (AC-powefed) 

886  1680 

Opnihalmic  p<0)ec1o' 

886  1690 

886  1700 _. 

Pijp4Uomet6f  iAC-powereOi 

886  1780  

Retinoscope  (AC-powetod 

886  1810 

Tangent  scieen  (camo"T*'e')   iAC-po>»efec5) 

886  1880 

Oontnainnc   insf-jmem   stand   (AC  ooxwrei) 

886  1870 

Slereoscope  i  AC-powered  i 

886  1910 

Spectacle  ^association  test  system  (AC-poi»- 

ered) 

886  1940 

Tonometer  slenireef 

8861946 

TtansiHunimalor  |AC-po>i»ered) 

886  4070 

Powered  corneal  bur-  lAC  powered). 

886  4250  

Ophtnalmic  eiectrotvs4S  jnii  (AC-powered) 

886  4335 

Operating  'leadlamc  (AC  powered) 

886  4370 

Keralome  tAC-prTweredt 

886  4855 

OpfiinalmK    insfiinieni    tarn*    (AC-powered) 

886  5820  

Ctoseo-orcui  ieievis.or  -eeomg  system 

886  5900 

Electronic  vision  aic  lAC-powered). 

8865915 

Although  the  devices  identified  above 
are  not  classified  in  this  final  rule,  for 
clarity  these  devices  are  listed  below 
under  "G.  List  of  Ophthalmic  Devices." 


E.  Safety  of  Light  Elmitted  From  Certain 
Ophthalmic  Devices 

FDA  is  aware  of  published  data 
concerning  possible  risks  of  retina! 
damage  from  light  emitted  by  the 
battery-powered  and  AC-pcwered 
ophthalmoscope  (§  886.1570).  and  the 
.AC-powered  slitlamp  biomicroscope 
(§  886.1850]  devices  (Refs.  9,  10.  and  11). 
The  agency  believes  that  a  need  may 
exist  for  a  range  of  light  intensities  to  be 
available  from  these  ophthalmic 
instruments  to  accommodate  the 
differing  needs  of  patients  with  clear 
ocular  media  and  those  of  patients  with 
hazy  ocular  media.  The  agency  is 
currently  conducting  research  to 
determine  if  the  high  levels  of  light 
intensity  that  may  be  needed  to  examine 
eyes  of  patients  with  hazy  ocular  media 
may  exceed  the  existing  safety 
guidelines  for  patients  with  clear  ocular 
media  (Ref  12).  When  the  results  of  this 
research  are  available  and  being 
prepared  for  publication,  FDA  will 
propose  any  appropriate  actions 
necessary  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  these  two  light-emitting 
ophthalmic  devices. 

F.  Changes  in  Classifications  of  Devices 

Based  on  the  comments  received  and 

on  additional  consideration  of  all 
information  before  the  agency.  FDA  has 
placed  eight  devices  in  different  classes 
from  those  originally  proposed:  the 
visual  acuity  chart  (|  886.1150),  the 
ophthalmoscope  [battery-powered) 
(§  886.1570).  the  vitreous  asp;ration  and 
cutting  instrument  {§  886.4150),  the 
phacofragmentation  system  (§  886.4670), 
the  magnifying  spectacles  (§  886.5840), 
the  spectacle  frame  !§  886.58421.  the 
prescription  spectacle  lens  (§  8tl6.5844). 
and  sunglasses  (nonprescription) 
(§  886.5850).  If  FD.As  final  classification 
of  a  device  differs  from  FD.As  proposed 
classification,  the  name  of  the  device  is 
identified  with  an  asterisk  (*)  below 
under  "G.  List  of  Ophthalmic  Devices." 

FT).A  proposed  that  the  battery- 
powered  ophthalmoscope  be  in  class  1 
and  the  AC-powered  ophthalmoscope 
be  in  class  II  (§  886  1570).  FD.A  has 
become  aware  of  published  data 
concerning  possible  risks  of  retinal 
damage  from  the  ophthalmoscope, 
whether  battery-pov\ered  or  AC- 
powered.  (See  "E.  Safety  of  Light 
Emitted  from  Certain  Ophthalmic 
Devices.")  Because  of  these  possible 
risks,  in  this  findl  rule  FDA  is  classifying 
the  battery-powered  ophthalmoscope 
into  class  11.  FDA  now  believes  that  the 
general  controls  of  class  I  are 
insufficient  to  provide  reasonable 
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assurance  of  the  safely  and 
effectiveness  of  the  battery-powered 
ophthalmoscope  and  that  establishment 
of  a  performance  standard  is  necessary 
to  provide  such  assurance.  FDA  believes 
that  sufficient  information  is  available 
to  establish  a  performance  standard  for 
the  battery-powered  ophthalmoscope. 
FDA's  reasons  for  chan.ging  the 
classification  of  the  other  seven  devices 
are  discussed  below  under  "ft. 
Summaries  of  Comments  on 
Classification  and  FDA's  Responses" 
(see  paragraphs  3a,  4.  6,  and  7).  FDA 
does  not  believe  that  it  is  necessary  to 
issue  new  proposed  regulations 
concerning  these  decisions.  The  purpose 
of  publishing  a  proposal  and  soliciting 
comments  is  to  enable  the  agency  to 
determine  whether  its  proposed 
classification  of  a  device  was  correct. 
After  re\iewing  the  comments  submitted 
on  a  proposal,  the  agency  may  be 
persuaded  that  its  proposed 
classification  is  incorrect.  Persons 


interested  in  the  classification  process 
should,  therefore,  anticipate  that  in  a 
final  regulation  a  device  may  be  placed 
in  a  class  different  from  the  one 
originally  proposed.  This  possibility  was 
specifically  identified  in  the  proposed 
general  regulation  for  ophthalmic 
devices  [see  47  FR  3694:  January  26, 
1982).  Persons  who  disagree  with  the 
final  classification  of  a  device  may 
petition  for  reclassification  of  the  device 
under  Subpart  C  of  21  CFR  Part  860. 

G.  List  of  Ophthalmic  Devices 

The  list  below  shows  the  section  of 
the  Code  of  Federal  Regulations  at 
which  the  device  classification  is  being 
codified,  the  docket  number  of  the 
corresponding  proposed  classification 
regulation,  the  classification  of  each 
device  in  the  final  rule,  and  an 
identification  (yes  or  no)  of  whether 
public  comments  were  received  on  the 
proposed  classification  regulation.  If  no 
comments  were  received.  FDA  is 

Subpart  B— Diagnostic  Devices 


adopting  the  proposed  regulation 
without  a  change  in  classification, 
unless  specified  otherwise  in  this  rule. 
As  mentioned  above,  the  names  of  eight 
devices  on  this  list  whose  final 
classifications  are  different  from  the 
classifications  proposed  for  these 
devices  are  identified  by  asterisks  (*). 

Each  of  36  devices  whose  final 
classification  is  being  postponed  is 
identified  below  as  follows;  The  section 
number  is  in  parentheses;  the  name  of 
the  device  is  identified  with  footnote 
"'";  and  no  classification  is  provided. 
(See  "D.  Devices  Not  Being  Classified  at 
this  Time"  for  a  description  of  FDA's 
reasons  for  postponing  classification  of 
these  36  devices.)  Nine  transitional 
devices  identified  below  with  footnote 
"2"  were  not  the  subjects  of  proposed 
regulations.  FDA  is  codifying  the 
statutory  classification  of  these  devices 
into  class  III.  (See  the  discussion  below 
under  "K.  Codification  of  Transitional 
Devices.") 


Section 


Device  riame 


686  1040  Ocular  esttiesiometer 

(886  1050)  Adaptometer  (bioptiotometer) ' 

(886,1070)  Anomaloscope  ' 

(886  1090)  Haidinger  brush  ' [ 

(886  1 120)  AC-powered  optittialmic  camera  ' 

886  1 140  Ophthalmic  chair 

(886  1 140)  Ophtnalmic  chair  (AC-powered)  • 

886  1 150  Visual  acuity  chart* 

(886  1 160)  Color  vision  plate  Illuminator  ' 

886  1 1 70  Color  vision  tester 

886  1 190  Distometer ,'Z 

886  1200  Optokinetic  drum i.'"['" 

886  1 220  Corneal  electrode !.!!ZI 

886  1250  Euthyscope ..'"'Z 

(836  1250)  Euthyscope  (AC-powered) ' ....Z 

886  1 270  Exophthalmometer 

(886  1290)  AC-powered  fixation  device  ' ..''..'1 

(886  1300)  Attenmage  flasher  ' 

886  1320  Fornixscope 

886  1 330  Amsler  grid ..''''Z 

(886  1340)  Haploscope  ' "ZZZ. 

886  1 350  Keratoscope ZZ. 

(386  1350)  Keratoscope  (AC-powered)  ' 

686  1360  Visual  field  laser  instrument 

886  1375  Bagolini  lens 

686  1380  Diagnostic  condensing  lens 

886  1385  Polymethylmethacrylate  (PMMA)  diagnostic  contact  lens.. 

886  1390  Flexible  diagnostic  Fresnel  lens 

886  1395  Diagnostic  Hruby  fundus  lens 

886  1400  Maddox  lens 

886  1405  Ophthalmic  tnai  lens  set 

886  1410  Ophthalmic  tnai  lens  clip 

886  1415  Ophthalm<c  tnai  lens  frame 

886  1420  Ophthalmic  lens  guage 

(886  1425)  AC-powered  lens  measunng  instrument  ' 

(886  1430)  Ophthalmic  contact  lens  radius  measuring  devic  i 

(886  1435)  AC-powered  Maxwell  spot  ' 

(886.1450)  Corneal  radius  measuring  device  ' 

886-1460  Stereopsjs  measunng  instrurnent 

686  1500  Headband  mirror 


UM  I 


Docket  No. 


Class 


78N- 
78N- 

78N- 
78N- 
78N- 
78N- 
78N- 
78N- 
78N- 
78N- 
78N- 
78N- 
78N- 
78N- 
78N- 
78N- 
78N- 
78N- 
78N- 
78N- 
7eN- 
78N- 
78N- 
78N- 
78N- 
78N- 
78N- 
78N- 
78N- 
78N- 
78N- 
78N- 
78N- 
78N- 
78N- 
78N- 
78N- 
78N- 
78N- 
78N- 


3129 
3130 
3132 
3133 
3135 
3137 
3137 
3139 
3140 
3141 
3142 
3143 
3144 
3145 
3145 
3147 
3148 
3149 
3151 
3152 
3295 
3153 
3153 
3155 
3156 
3157 
3158 
3159 
3160 
3161 
3162 
3163 
3164 
3165 
3166 
3167 
3168 
3169 
3170 
3171 


Com- 
ments 


No. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

No. 

No. 

No. 

Yes. 

Yes. 

Yes. 

No. 

No. 

Yes. 

No. 

No. 

Yes. 

Yes. 

Yes. 

Yes. 

No. 

No. 

Yes. 

No. 

No. 

No. 

Yes. 

No. 

No. 

No. 

Yes. 

Yes. 

Yes. 

Yes. 

No. 

No. 
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Subpart  B— Diagnostic  Devices— Continued 


Section 


Device  name 


886.1510 
886  1570 
886.1605 

(886.1605) 
886  1630 
886  1 640 
886.1650 
886.1655 
886  1660 
886  1665 
886  1670 

(886.1680) 

(886.1690) 
886.1700 

(886  1700) 
836  1750 
886  1760 
886  1770 
886  1 780 

(886.1780) 
886  1790 
886  1800 
886 1810 

(886  1810) 
686  1840 
886  1 850 
886  1860 

(686.1360) 
886  1870 

(886  1870) 
886  1880 
886  1905 
886  1910 

(886.1910) 
886.1930 

(886  1940) 
886  1945 

(886.1945) 


Eye  movement  monitor 

Ophthalmoscope* 

Penmeter 

Perimeter  (AC-powered)  ' , 

AC-p>owered  photostimulator 

Ophthalmic  preamplifier , 

Ophthalmic  bar  pnsm „ , 

Ophthalmic  Fresnel  prism 

Gonioscopic  pnsm 

Ophthalmic  rotary  pnsm 

Ophthalmic  isotope  uptake  prot>e 

Ophthalmic  projector  ' 

Pupillograph  ' 

Pupillometer 

Pupillometer  (AC-powered)  ' 

Skiascopic  rack 

Ophthalmic  refractometer 

Manual  refractor „ „ 

Retinoscope _ 

Retmoscope  (AC-powered)  ' 

Nearpoint  njler 

Schirmer  stnp 

Tangent  screen  (campimeter) 

Tangent  screen  (campimeter)  (AC-powered)  • 

Simulatan  (including  crossed  cylinder) 

AC-powered  slitlamp  biomicroscope 

Ophthalmic  instrument  stand 

Ophthalmic  instrument  stand  (AC-pcwered)  ' 

Stereoscope 

Stereoscope  (AC-powered)  ' 

Fusion  and  stereoscopic  target 

Nystagmus  tape 

Spectacle  dissociation  test  system 

Spectacle  dissociation  lest  system  (AC-powered) ' . 

Tonometer  and  accessories 

Tonometer  stenlizer  ' 

Transilluminator 

Transilluminator  (AC-powered)  ' 


Docket  No.    I  Class 


Conv 
ments 


78N-3172 
78N-3175 
78N-3178 
78N-3178 
78N-3181 
78N-3182 
78N-3184 
78N-3185 
78N-3186 
78N-3187 
78N-3188 
78N-3189 
78N-3190 
78N-3191 
78N-3191 
78N-3193 
78N-3194 
7BN-3195 
78N-3196 
78N-3196 
78N-3198 
78N-3199 
78N-3200 
78N-3200 
78N-3206 
78N-3207 
78N-3208 
78N-3208 
78N-3210 
78N-3210 
78N-3212 
78N-3213 
7eN-3214 
78N-3214 
78N-3218 
78N-3220 
78N-3221 
78N-3221 


-r 


Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Ho. 

No. 

No. 

No. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

No. 

Yes. 

Yes. 

No. 

No. 

Yes, 

Yes. 

No. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Na 

No. 

Yes 

Yes. 

Yes. 

Yes. 

Yes 

Yes 


Subpart  D — Prosthetic  Devices 


886.3100 

886  3130 
8863200 
886.3300 
886  3320 
886  3340 
886.3400 
886  3600 
886.3800 
8863920 


Ophthalmic  tantalum  clip 

Ophthalmic  conformer 

Artificial  eye 

Absorbable  implant  (scleral  buckling  method). 

Eye  sphere  implant  , 

Extraocular  orbital  implant , 

Keratoprosthesis 

Intraocular  lens  ^ 

Scleral  shell 

Eye  valve  implant 


78N-3224 
78N-3225 
78N-3226 
78N-3227 
78N-3228 
78N-3229 
78N-3230 


78N-3231 
78N-3232 


Yes. 

Yes 

Yes 
ves 
Yes. 
Yes. 
No. 

Yes. 
No. 


Subpart  E— Surgical  Devices 


886  4070       Powered  corneal  buf  

(886  4070)     Powered  corneal  Durr  (AC-poweredj  ' 

861  4100  Radiofrequency  electrosurgical  cautery  apparatus. 

886  41  15       Thermal  cajtery  unit 

886.4 1 50      Vitreous  aspiration  and  cutting  instmment* 

886  41  70       Cryophthalmic  unit 

886  4230      Ophthalmic  knife  test  drum 

886  4250       Ophthalmic  electrolysis  unit 

(886  4250)     Ophthalmic  electrolysis  unit  (AC-powered)  ' 

886  4300      Intraocular  lens  guide 

886  4270       Intraocular  gas  ^  

8b6  4275       Intraocular  fluid  '  

886  4280      intraocular  pressure  measuring  oev  :e  ^ 

886  4335       Operating  headlamp 

(886  4335)     Operating  headlamp  (AC-powered)  ' 

886  4350      Manual  ophthairrnc  surgical  instrument 


78N-3233 
78N-3233 
78N-3235 
78N-3237 
78N-3239 
78N-3241 
78N-3243 
78N-3244 
78N-3244 
7eN-3250 


78N-3252 
78N-3252 
78N-3253 


Yes. 

Yes. 

Yes 

Yes. 

Yes. 

Yes. 

No. 

Yes. 

Yes. 

No. 


Yes. 
Yes. 
No. 
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Subpart  B— Diagnostic  Devices— Continued 


Section 


Device  name 


886  4360 
886  4370 
(886  4370) 
886  4390 
886  4400 
886.4440 
886  4445 
886  4570 
886  4610 
(886  4650) 
886-4670 
8864690 
8864750 
8864770 
886.4790 
8864855 
(886.4855) 


Ocular  surgery  irrigation  device I 

Karatome ■' 

Keraiome  (AG-powered)  ' ]| 

Ophthalmic  laser 

Electronic  metal  locator 

AG-powered  magnet 

Permanent  magnet [ 

Ophthalmic  surgical  marker T 

Ocular  pressure  applicator I 

Eye  pad  ' .........i 

Phacofragmentation  system* J, 

Ophthalmic  photocoagulator ,^ 

Ophthalmic  eye  shield "''']^' 

Ophthalmic  operating  spectacles  (loupes) 

Ophthalmic  sponge  

Ophthalmic  instrument  table 

Ophthalmic  instrument  table  (AC-powered)  ' 


Docket  No. 


Class 


Com- 
n>ents 


78N-3254 
78N-3255 
78N-3255 
78N-3257 
7BN-3258 
78N-3259 
78N-3260 
78N-3261 
78N-3264 
78N-3265 
78N-3266 
7eN-3267 
78N-3268 
78N-3269 
78N-3270 
78N-3272 
78N-3272  i 


No. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

No. 

No 

Yes. 

Yes. 

Yes. 

Yes. 

No 

No, 

Yes. 

Yes. 

Yes. 


Subpart  F— Therapeutic  Devices 


886.5100 

886  5120 
(8865400) 
886  5420 
886  5540 
866  5600 
886  5800 
886  5810 
(886  5820) 
886  5840 
886  5842 
886  5844 
886  5850 
886  5870 
886  5900 
(886  5900) 
636  5910 
886  5915 
(886  5915) 
886  5916 
886  5918 
886  5925 
886  5928 
886  5933 


Ophthalmic  beta  radiation  source 

Low-power  binocular  loupe 

Polymethylmethacrylate  (PMMA)  contact  lens  ' 

Contact  tens  inserter/remover 

Low-vision  magnifier 

Ptosis  crutch "" 

Ophthalmic  bar  reader ' 

Ophthalmic  prism  reader 

C\ose6-cirou\\  television  reading  system  ' 

Magnifying  spectacles*    '' 

Spectacle  frame"  (proposed  as  §886.5270)...'.'''''."'"!.." 
Prescription  spectacle  lens*  (proposed  as  §  886.5450)" 

Sunglasses  (nonprescription)* 

Low-vision  telescope T 

Electronic  vison  aid !!!!!!."!"  "1 

Electronic  vision  aid  (AC-powered)  ' !"!!!!!!! 

Image  intensification  vision  aid 1'.' 

Optical  vision  aid 

Optical  vision  aid  (AC-powered)  ' ", 

Rigid  gas  permeable  contact  lens  '^ ...... 

Rigid  gas  permeable  contact  iens  solution  ^''Z 

Soft  (hydrophilic)  contact  lens  - 

Soft  (hydrophihc)  contact  lens  solution  ' 

Contact  lens  heat  disinfection  unit  ^ 


'  Classification  postponed. 

-  Not  proposed,  statutory  classification. 

H.  Summaries  of  Comments  on 
Classincation  and  FDA's  Responses  to 
Comments 

To  clarify  the  final  rule  and  save 
printing  costs.  FDA  is  responding  once 
to  comments  that  apply  to  more  than 
one  ophthalmic  device. 

1.  FD.A  proposed  that  all  AC-powered 
ophthalmic  devices  be  classified  into 
(KISS  11.  Comments  argued  that 
manufacturers  have  complied  with 
\>ilun!ary  electnca!  design  and 
construction  standards  for  AC-powered 
ophthalmic  devices.  Comments  said  that 
compliance  with  such  standards  has 
provided  reasonable  assurance  of  the 
safety  of  these  devices.  Further, 
comments  questioned  whether  the  risks 


78N-3273 
78N-3274 
78N-3277 
78N-327e 
78N-3281 
78N-3282 
78N-3263 
78N-3284 
78N-3285 
78N-3286 
78N-3276 
78N-3279 
78N-3287 
78N-3288 
78N-3290 
78N-3290 
78N-3292 
78N-3293 
78N-3293 


to  health  FDA  identified  in  the  proposed 
regulation  for  each  of  the  devices 
justified  establishment  of  a  performance 
standard  for  the  device.  The  comments 
recommended  that  FDA  classify  AC- 
powered  ophthalmic  devices  in  class  I 
instead  of  class  II. 

FDA  agrees  in  part  and  disagrees  in 
part  with  the  comments.  FDA  now  is 
considering  classifying  34  AC-powered 
ophthalmic  devices  into  class  I  where 
the  only  risk  to  health  is  electrical  shock 
or  leakage  current.  To  allow  time  for 
FDA  to  review  additional  data  on  safety 
of  AC-powered  devices,  FDA  is 
postponing  classification  of  these  34  AC- 
powered  ophthalmic  devices.  The  34 
devices  are  listed  above  under  "D. 


Yes. 

No 

Yes 

No. 

No. 

No. 

No. 

No. 

Yes. 

Yes. 

Yes. 

Yes 

Yes 

No. 

Yes. 

Yes. 

No. 

Yes. 

Yes. 


Devices  Not  Being  Classified  at  this 
Time." 

However,  where  an  AC-powered 
ophthalmic  device  presents  risks  to 
health  in  addition  to  the  risk  of  electrical 
shock  or  leakage  current.  FDA  believes 
that  the  general  controls  of  class  I  alone 
are  insufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  FD--^  is 
classifying  the  AC-powered  ophthalmic 
devices  listed  below  into  class  II  as 
proposed.  FDA  believes  that 
performance  standards  are  necessary 
for  these  AC-powered  devices  to  control 
the  risks  to  health  identified  below  for 
each  device,  and  that  sufficient 
information  is  available  to  establish 
such  standards. 


UM  I 
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Section  836.1220     Corneal  electrode. 
The  materials  used  in  the  device  should 
be  biocorripatible  to  prevent  adverse 
tissue  reactions.  Design  and 
construction  should  be  controlled  to 
prevent  surface  roughness  that  may 
cause  corneal  abrasion.  Electrical 
properties  should  be  controlled  to 
prevent  burns. 

Section  886.1360     Visual  field  laser. 
The  dcsijin  and  construction  should  be 
controlled  to  (1)  ensure  detection 
(diagnosis)  of  any  defects  in  a  patient's 
visual  field  to  prevent  inappropriate 
therapy  and  (2)  prevent  exposure  to 
unnecessary  laser  radiation. 

Section  886.1510    Eye  movement 
monitor.  The  materials  used  in  the 
device  should  be  biocompatible  to 
prevent  adverse  tissue  reactions.  Design 
and  construction  should  be  controlled  to 
prevent  surface  roughness  that  may 
causL-  corneal  abrasions.  Electrical 
properties  should  be  controlled  to 
prevent  burns. 

Section  886.1570    Ophthalmoscope. 
The  design  and  construction  of  the  AC- 
powered  and  battery-powered 
ophthalmoscope  should  be  controlled  to 
regulate  the  intensity  of  light  to  prevent 
eye  damage.  See  "E.  Safety  of  Light 
Emitted  from  Certain  Ophthalmic 
Devices"  above  for  further  information 
on  this  issue. 

Section  886.1630    AC-powered 
photostimulator.  The  intensity  of  light 
emitted  should  be  controlled  to  prevent 
retinal  damage. 

Section  886.1640     Ophthalmic 
rfamplifler.  The  design  and  construction 
of  the  AC-powered  and  battery-powered 
ophthalm.ic  preamplifier  should  be 
controlled  to  ensure  accuracy  of 
measurement  functions  (diagnosis]  to 
prevent  inappropriate  therapy.  Labeling 
should  provide  users  with  precise 
information  regarding  accuracy, 
reproducibility,  and  any  limitations  on 
performance. 

Section  886.1670    Ophthalmic  isotope 
uptake  probe.  The  design  and 
construction  should  be  controlled  to 
ensure  (1)  the  accuracy  of  measurements 
(diagnosis)  to  prevent  need  for  repeat 
examinations  which  may  result  in 
exposure  of  the  patient  to  unnecessary 
radiation  and  (2)  the  device's  capability 
of  being  sterilized  to  prevent  infection. 

Section  886.1760     Ophthalmic 
refractometer.  The  design  and 
construction  should  be  controlled  to 
ensure  accuracy  of  measurements  of 
refraction  (diagnosis)  to  prevent 
inappropriate  therapy.  Labelmg  should 
provide  users  with  precise  information 
regarding  accuracy,  reproducibility,  and 
any  limitations  on  performance. 

Section  886.1850    AC-powered 
slithmp  biomicroscope.  The  design  and 


construction  should  be  controlled  to  (1) 
ensure  accuracy  of  diagnosis  to  prevent 
inappropriate  therapy  and  (2)  regulate 
the  intensity  of  light  emitted  to  prevent 
eye  damage.  See  "E.  Safety  of  Light 
Emitted  from  Certain  Ophthalmic 
Devices  "  above  for  further  information 
on  the  latter  issue. 

Section  686.1930     Tonometer  and 
accessories.  The  design  and 
construction  should  bt  controlled  to 
ensure  (1)  the  accuracy  of  measurements 
(diagnosis)  to  prevent  inappropridte 
therapy  and  (2)  the  device's  capability 
of  being  sterilized  to  prevent  infection. 
Labeling  should  provide  users  with 
precise  information  regarding  accuracy, 
reproducibility,  and  any  limitations  on 
performance. 

Section  886.4100    Radiofrequency 
I  autery  apparatus.  The  design  and 
construction  should  be  controlled  to 
ensure  that  (1)  the  level  of  electrical 
current  or  heat  delivered  by  the  device 
provides  precise,  reproducible  tissue 
coagulation  or  arrest  of  bleeding  without 
unwanted  effects,  (2)  the  electrodes  are 
capable  of  being  sterilized  to  prevent 
infection,  and  (3)  the  electronic  radiation 
is  controlled  to  prevent  interference 
with  other  nearby  devices.  There  also  is 
a  risk  of  fire  or  explosion  if  the  device  is 
used  in  the  presence  of  fammable 
anesthetic  gases. 

Section  806.4115     Thermal  cautery 
unit.  The  risks  are  the  same  as  for  the 
r;idiofrequency  cautery  apparatus 
above,  except  that  the  risk  that 
electronic  radiation  may  interfere  with 
ether  nearby  devices  does  not  apply. 

Section  886,41''0    Cryophthalmic  unit. 
The  design  and  construction  should  be 
controlled  to  ensure  (1)  that  the 
operating  tip  can  withstand  appropriate 
levels  of  refrigerant  gas  pressure 
without  bursting,  (2)  that  the 
temperature  provided  at  the  tip  is 
predictable  and  reproducible,  and  (3) 
that  the  device  does  not  produce 
excessively  cold  temperatures  that 
could  injure  the  eye. 

Section  886.4390     Ophthalmic  laser. 
The  design  and  construction  should  be 
controlled  to  prevent  exposure  of  the 
patient  to  excessive  intensity  of  laser 
radiation  resulting  in  unnecessary  tissue 
damage  or  prevent  any  unnecessary 
laser  radiation  exposure  of  the  patient 
or  user. 

Section  886.4400    Electronic  metal 
locator.  The  design  and  construction 
should  be  controlled  to  ensure  that  the 
device  is  capable  of  being  sterilized  to 
prevent  infection.  Labeling  should 
provide  users  with  precise  information 
rcgardmg  accuracy,  reproducibility,  and 
any  limitations  on  performance. 

Section  8864440    .AC-pov^ered 
magnet  The  design  and  construction  of 


the  operating  tip  should  be  controlled  to 
prevent  burns  to  the  eye. 

Section  886.4690    Ophthalmic 
photocoagulator  The  design  and 
construction  should  be  controlled  to 
prevent  (1)  power  surges  that  could 
cause  unwanted  tissue  destruction  in  the 
eye.  (2)  malfunction  of  the  filter  that 
may  result  in  bums  to  the  eye  of  the 
opeiator,  and  (3)  injury  from  explosion 
of  the  xenon  tube. 

Accordingly,  FDA  is  adopting  the  18 
proposed  regulations  identified  above 
with  minor  clarifying  changes, 

2.  FDA  proposed  that  each  of  the 
devices  below  in  paragraphs  a.  through 
i.  be  classified  into  class  IL  Comments 
questioned  whether  the  risks  to  health 
that  FDA  identified  in  the  proposed 
regulation  for  each  device  are  sufficient 
to  justify  promulgation  of  a  performance 
standard  for  the  device.  Comments 
suggested  that  the  devices  be  classified 
into  class  I  instead  of  class  IL 

FDA  disagrees  with  the  comments, 
FD.'X  believes  that  the  general  controls 
of  class  1  are  insufficient  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  these  devices.  FDA 
believes  that  performance  standards  are 
necessary  for  the  devices  to  control  the 
risks  to  health  identified  below  for  each 
device  and  that  sufficient  information  is 
available  to  establish  such  standards, 

a.  Sections  886.3100  Ophthalmic 
tantalum  clip:  886.3300  Absorbable 
implant  (scleral  buckling  method); 
886.3320  Eye  sphere  implant:  and 
886.3340  Extraocular  orbital  implant. 
The  materials  used  in  each  of  the 
devices  should  be  biocompatible  to 
prevent  adverse  tissue  reactions.  The 
design  and  construction  of  each  of  the 
devices  should  be  controlled  to  prevent 
breakage  or  erosion  and  to  ensure  that 
the  devices  are  capable  of  being 
sterilized  to  prevent  infection.  The 
design  and  construction  of  the  eye 
sphere  implant  should  be  controlled  to 
prevent  extrusion.  Further,  the  four 
devices  above  are  intended  to  be 
implanted.  Section  513(dj(2)(B)  of  the  act 
(21  L'.S.C  360c(d)(2)(Bl  requires  that 
I  DA  classify  a  device  intended  to  be 
implanted  into  class  111  unless  the 
agency  determines  that  classification  of 
the  device  in  this  class  is  unnecessary  to 
provide  reasonable  assurance  of  its 
safety  and  effecti\eness.  Aldiough  FDA 
believes  that  the  safety  and 
effectiveness  of  the  four  implanted 
devices  listed  above  can  be  assured  by 
a  performance  standard,  FD.A  believes 
that  insufficient  evidence  of  safety  and 
effectiveness  is  available  at  this  time  for 
any  of  these  devices  to  support  its 
classification  into  class  I. 
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b.  Sections  886.1405     Ophthalmic 
trial  lens  set  and  886.1750  Skiascopic 
racli.  The  design  and  construction 
should  be  controlled  to  ensure  that  each 
lens  in  the  sets  of  lenses  has  the 
necessary  performance  characteristics, 
tuch  as  lens  power,  centration.  front 
curve,  thickness,  additive  sphere, 
cyiindncal  powers  at  a  constant  vertex 
distance,  and  axis  alignment  for 
cylindrical  lenses,  to  prevent  inaccurate 
measurements  of  refraction 
(misdiagnosis)  an  .'  inappropriate 
therapy. 

c.  Section  886.1385 
Polymethylmethacrylate  fP\f\f A) 
diagnostic  contact  lens.  The  design  and 
construction  should  be  controUed  to 
ensure  that  the  device  is  capable  of 
being  sterilized  to  prevent  infection  and, 
for  a  vacuum  diagnostic  contact  lens, 
prevent  suction  of  the  aqueous  that 
could  result  in  angle  closure  glaucoma. 

d.  Section  886.3130     Ophthalmic 
conformer.  The  material  used  in  the 
device  should  be  biocompatible  and  not 
leach  components  or  ingredients  into 
adjacent  tissues  to  prevent  adverse 
tissue  reactions. 

e.  Section  886.3200    Artificial  eye. 
The  materials  used  in  the  device  should 
be  biocompatible,  nonallergenic, 
noncarcinogenic.  and  nonantigenic  to 
prevent  adverse  tissue  reactions.  The 
device  should  be  capable  of  being 
sterilized  to  prevent  infections. 

f.  Section  886.3800    Scleral  shell.  The 
material  used  in  the  device  should  be 
biocompatible  to  prevent  adverse  tissue 
reactions.  The  surface  finish  of  the 
device  should  be  controlled  to  prevent 
corneal  abrasion. 

g.  Section  886.4610     Ocular  pressure 
applicator.  The  design  and  construction 
should  be  controlled  to  prevent 
excessive  pressure  bemg  applied  to  the 
eye  to  prevent  injury  to  tissues. 

h.  Section  886.4790     Ophthalmic 
sponge.  The  design  and  construction 
should  be  controlled  to  ensure  (1)  that 
the  device  does  not  shed  particles  of 
device  material  into  the  eye  that  may 
become  intraocular  foreign  bodies  or 
cause  adverse  tissue  reactions,  (2)  that 
the  device  is  capable  of  being  sterilized 
to  prevent  infections,  and  (3)  that 
materials  used  in  the  device  are 
biocompatible  to  prevent  adverse  tissue 
reactions.  See  also  paragraph  6  below 
for  further  discussion  of  the  ophthalmic 
sponge. 

i.  Section  886.5100    Ophthalmic  beta 
radiation  source.  The  materials  used  to 
make  the  device  should  be  controlled  to 
ensure  biocompatibility  to  prpvent 
adverse  tissue  reactions.  Radiation 
properties  should  be  controlled  to 
prevent  exposure  of  the  patient  or  user 


to  excessive  or  unnecessary  radiation  to 
prevent  adverse  effects. 

Accordingly.  FDA  is  adopting  the  13 
proposed  rejjulations  identified  above  in 
paragraphs  a.  through  i.  with  minor 
clarifying  changes. 

3.  Sections  886.1150:  Visual  acuity 
chart;  proposed  class  II  and  886.5850; 
Sunglasses  (nonprescription);  proposed 
class  II. 

Comments  argued  that  experience  has 
shown  that  the  visual  acuity  chart  and 
sunglasses  are  safe  and  effective  under 
current  levels  of  regulatory  control  and 
that  any  additional  performance 
standards  that  would  be  established 
following  classification  of  the  devices 
into  class  Hare  unnecessary.  Comments 
questioned  whether  the  risks  to  health 
identified  in  the  proposed  regulation  for 
each  device  are  sufficient  to  justify 
establishment  of  performance  standards 
for  the  dev'ces.  Further,  a  comment 
suggested  that  FDA  grant  an  exemption 
from  the  requirements  of  the  current 
good  manufacturing  practice  (CGMP) 
regulations  for  sunglasses 
(nonprescription). 

a.  Visual  acuity  chart.  FDA  agrees 
with  the  comments,  FDA  now  believes 
that  the  device  meets  the  criteria  in 
section  513(e)(l)(A)(i)  of  the  act  (21 
U.S.C.  360c(a)(l)(A)(i)  for  devices  to  be 
classified  into  class  I.  FDA  believes  that 
the  general  controls  of  class  I  would 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  visual 
acuity  chart,  and  that  establishment  of  a 
performance  standard  for  the  device  is 
unnecessary.  Accordingly.  FDA  is 
classifying  the  visual  acuity  chart  into 
class  I  instead  of  class  II  as  proposed 
and  with  minor  clarifying  changes. 

The  agency  also  recognizes  that  the 
Committee  on  Optics  and  Visual 
Physiology  of  the  American  Academy  of 
Ophthalmology  is  currently  working  on 
a  voluntary  standard  for  the  visual 
acuity  chart. 

b.  Sunglasses  (nonprescription).  FDA 
believes  that  these  devices  meet  the 
criteria  in  section  513(a)(l)(A)(i)  of  the 
act  (21  U.S.C.  360c(a){l)(A)(i))  for 
devices  to  be  classified  into  class  I.  FDA 
agrees  that  the  general  controls  of  class 

I  are  sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectivenesB  of  the  device  and  that  the 
establishment  of  performance  standards 
is  unnecessary.  FDA  believes  that  its 
present  regulations  requiring  use  of 
spectacle  lenses  that  have  successfully 
passed  the  impact  resistance  tests  in  21 
CFR  801.410  ensure  that  the  devices  are 
impact  resistant  to  prevent  trauma  to 
the  eye  following  lens  breakage. 

Concerning  the  risk  of  flammability, 
the  Federal  Hazardous  Substances  Act. 
enacted  in  1960  (15  U.S.C,  1261,  et  seq.). 


UM  I 


and  administered  by  the  Consumer 
Product  Safety  Commission,  provides 
that  agency  the  authority  to  regulate 
nonprescription  sunglasses  ttiat  contain 
flammable  materials  that  may  cause 
substantial  injury.  Thus,  performance 
standards  under  section  514  of  the  act 
are  unnecessary  to  control  the  risk  of 
flammability  of  the  device. 

Also,  manufacturers  generally  follow 
the  voluntary  standards  for  spectacle 
lenses  that  have  been  developed  by  the 
American  National  Standards  Institute 
(Z-80). 

Accordingly,  FDA  is  classifying 
sunglasses  (nonprescription)  in  class  I 
instead  of  class  U  as  proposed. 

4.  Section  886.4150;  Vitreous 
aspiration  and  cutting  instrument; 
proposed  class  III  arui  886.4670; 
Phacofragmentation  system;  proposed 
class  III. 

Comments  requested  that  FDA 
classify  both  devices  into  class  II 
instead  of  class  III  as  proposed. 
Comments  argued  that  the  experience 
with  these  two  devices  has  shown  that 
the  general  controls  of  class  I  with 
performance  standards  established 
following  classification  of  the  devices  in 
class  II  would  be  sufficient  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  devices. 

FDA  agrees  with  the  comments  urging 
classification  of  these  devices  into  class 
II.  FDA  has  reconsidered  the 
information  available  on  both  devices 
and  concluded  that  sufficient 
information  is  available  to  establish 
performance  standards  for  the  vitreous 
aspiration  and  cutting  instrument  and 
the  phacofragmentation  system  and  that 
establishing  such  standards  would 
provide  reasonable  assurance  of  their 
safety  and  effectiveness.  FDA  believes 
that  both  devices  have  been  shown 
through  experience  to  be  safe  and 
effective  for  their  intended  uses.  FDA 
now  believes  that  the  two  devices  do 
not  present  any  greater  potential  for 
illness  or  injury  than  similar  devices 
classified  into  class  II,  e.g.,  the 
ophthalmic  laser  (§  886.4390)  used  in  eye 
surgery.  Therefore,  premarket  approval 
is  unnecessary  for  these  devices. 

Establishing  performance  standards 
for  the  design  and  construction  of  the 
vitreous  aspiration  and  cutting 
instrument  would  (1)  reduce  the  risk  of 
any  malfunction  causing  destruction  of 
the  retina,  choroid,  or  iris,  (2)  prevent 
particles  or  shavings  shedding  from  the 
operating  tip  into  the  eye  causing 
adverse  tissue  reactions,  (3)  prevent 
emission  of  unwanted  levels  of 
ultrasonic  energy  causing  tissue 
damage,  (4)  ensure  that  the  device  is 
capable  of  being  sterilized  to  prevent 
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infection,  and  (5)  ensure  that  electrical 
properties  of  the  device  are  controlled  to 
prevent  electrical  injury. 

Establishing  performance  standards 
for  the  design  and  construction  of  the 
phacofragmentation  system  would  (1) 
prevent  emission  of  unwanted  levels  of 
ultrasonic  energy  causing  tissue 
damage.  (2)  prevent  a  reduced  flow  rate 
of  irrigation  solution  that  could  cause 
overheating  of  the  device  or  burns  to 
eye  tissue,  (3)  ensure  that  the  device  is 
capable  of  being  sterilized  to  prevent 
infection;  and  (4)  ensure  that  the 
electrical  properties  of  the  device  are 
controlled  to  prevent  electrical  injur\'. 

FDA  believes  that  the  general  controls 
of  class  I  alone  are  insufficient  to 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  vitreous 
aspiration  and  cutting  instrument  and 
the  phacofragmentation  system  and  that 
establishing  performance  standards  for 
the  devices  is  necessary  to  provide  such 
assurance.  FDA  now  believes  that 
classification  of  these  devices  into  class 
III  is  unnecessary.  Accordingly.  FDA  is 
classifying  the  two  devices  into  class  II, 
with  minor  clarifying  changes,  instead  of 
class  III  as  proposed. 

5.  Section  886.4790:  Ophthalmic 
sponge;  proposed  class  II. 

a.  A  comment  suggested  that  the 
identification  of  the  device  should  be 
changed  to  include  use  of  materials 
other  than  cellulose  to  make  the  device. 

FDA  has  changed  the  identification  of 
the  device  to  show  that  various 
materials  can  be  used  to  make  the 
device,  subject,  of  course,  to  the 
requirements  of  section  510(k]  of  the  act 
and  implementing  regulations  {21  CFR 
Part  807,  Subpart  E). 

b.  A  comment  suggested  that  the 
labeling  of  the  device  include  a  warning 
against  cutting  or  trimming  the  device, 
to  reduce  hazards  from  shedding  of 
particulate  matter. 

FDA  agrees  with  the  comment.  The 
labeling  should  warn  against  cutting  or 
trimming  the  device  and  should  identify 
the  materials  used  in  the  device. 

c.  A  comment  agreed  with  FDA's 
proposed  regulation  classifying  the 
device  into  class  II  and  recommended 
that  a  standard  be  established  to  ensure 
the  biocompatibility  of  the  materials 
used  in  the  device. 

FDA  agrees  with  the  comment. 
Accordingly,  FDA  is  adopting  the 
proposed  regulation  for  the  ophthalmic 
sponge  with  minor  clarifying  changes. 
See  also  paragraph  2h.  above  for  a 
further  discussion  of  the  ophthalmic 
sponge. 

6.  Section  886.5270;  Spectacle  frame; 
proposed  class  II. 

a.  A  comment  suggested  that  the 
spectacle  frame  be  classified  as  an 


accessory  to  a  prescription  spectacle 
lens  rather  than  as  a  separate  generic 
type  of  device. 

FD.A  disagrees  with  the  comment. 
Because  the  spectacle  frame  is  made  of 
different  materials  using  different 
manufacturing  procedures  and  presents 
different  risks  to  health.  FDA  believes 
that  it  should  be  classified  as  a  generic 
type  of  device  separate  from  the 
prescription  spectacle  lens. 

b.  Comments  suggested  that  the 
spectacle  frame  be  classified  into  class  I 
because  establishment  of  a  performance 
standard  for  the  device  is  unnecessary. 

FDA  believes  that  the  device  meets 
the  criteria  in  section  513(a](l)(A)(i)  of 
the  act  (21  US.C.  360c(a)(l)(A)(i))  for 
devices  to  be  classified  into  class  I.  FDA 
agrees  that  the  general  controls  of  class 
I  are  sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  spectacle  frame  and 
that  establishment  of  a  performance 
standard  for  the  device  is  unnecessary. 
Thus,  FDA  believes  that  the  general 
controls  of  class  I  are  sufficient  to 
control  the  risks  to  health  presented  by 
the  device:  (1)  That  the  materials  used  in 
the  device  do  not  cause  dermatitis,  (2) 
that  the  design  of  the  device  does  not 
interfere  with  a  patient's  vision,  and  (3) 
that  the  design  or  construction  of  the 
device  prevents  breakage  of  the  device 
or  the  lens  used  with  the  device. 
Concerning  the  risk  of  flammability,  the 
Federal  Hazardous  Substances  Act. 
enacted  in  1960  (15  U.S.C.  1261.  et  seq.), 
and  administered  by  the  Consumer 
F'roduct  Safety  Commission,  provides 
that  agency  authority  to  ban  spectacle 
frames  intended  for  children,  and  to 
require  precautionary  labeling  on 
spectacle  frames  intended  for  adults, 
where  such  spectacle  frames  contain 
flammable  materials  that  may  cause 
substantial  injury.  Thus,  performance 
standards  under  section  514  of  the  act 
are  unnecessary  to  control  the  risk  of 
flammability  of  the  device.  Also, 
manufacturers  generally  follow  the 
voluntary  standards  for  the  device  that 
have  been  developed  by  the  American 
National  Standards  Institute  (Z-80). 

Accordingly.  FDA  is  classifying  the 
spectacle  frame  in  class  I,  with  minor 
clarifying  changes,  instead  of  class  II  as 
proposed.  Although  FDA  proposed  to 
codify  the  spectacle  frame  at  §  886.5270, 
in  the  final  rule  FDA  is  codifying  the 
device  at  §  886.5842.  to  place  the  device 
next  to  the  prescription  spectacle  lens 
(§  886.5844). 

7.  Sections  886.5450;  Prescription 
spectacle  lens;  proposed  class  II  and 
886.5840;  Magnifying  spectacles; 
proposed  class  ll. 

a.  A  comment  suggested  that  the 
identification  of  the  prescription 


spectacle  lens  be  broadened  to  include 
the  raw  glass  spectacle  lens  blanks  as 
well  as  the  finished  prescription 
spectacle  lens. 

FDA  disagrees  with  the  comment. 
FDA  believes  that  it  is  unnecessary  to 
broaden  the  identification  of 
prescription  spectacle  lens  to  include 
raw  glass  spectacle  lens  blanks,  which 
are  simply  components. 

b.  One  comment  agreed  with  FDA's 
proposed  regulations  classifying  the 
prescription  spectacle  lens  and  the 
magnifying  spectacle  lens  info  class  11. 
Other  comments  questioned  whether  the 
risks  to  health  that  FDA  identified  in  the 
proposed  regulations  for  these  devices 
are  sufficient  to  justify  establishment  of 
performance  standards  for  the  devices. 
These  comments  suggested  that  each  of 
these  devices  be  classified  into  class  I 
instead  of  class  11. 

FDA  now  believes  that  the  general 
controls  of  class  I  are  sufficient  to 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  two 
devices  and  that  establishment  of 
performance  standards  is  unnecessary. 
FDA  believes  that  its  present  regulations 
requiring  use  of  spectacle  lenses  that 
have  successfully  passed  the  impact 
resistance  tests  in  21  CFR  801.410  ensure 
that  the  devices  above  are  impact 
resistant  to  prevent  trauma  to  the  eye 
following  lens  breakage.  FDA  also 
believes  that  these  devices  meet  the 
criteria  in  section  513(a)(l)(A)(i)  of  the 
act  (21  U.S.C.  360c(a)(l)(A)(i))  for 
devices  to  be  classified  into  class  I.  FDA 
now  believes  that  performance 
standards  are  not  necessary  for  these 
two  devices.  Also,  manufacturers 
generally  follow  the  voluntary  standards 
for  spectacle  lenses  that  have  been 
developed  by  the  American  National 
Standards  Institute  (Z-80). 

Accordingly,  FDA  is  classifying  the 
prescription  spectacle  lens  and 
magnifying  spectacles  into  class  I,  with 
minor  clarifying  changes,  instead  of 
class  II  as  proposed.  Although  FDA 
proposed  to  codify  the  prescription 
spectacle  lens  at  §  886.5450,  in  the  final 
rule  FDA  is  codifying  the  device  at 
§  886.5844,  to  place  the  device  next  to 
sunglasses  (nonprescription) 
(§886.5850). 

I.  Exemptions  for  Class  I  Devices 

8.  FDA  proposed  to  exempt  29  devices 
from  most  requirements  of  the  current 
good  manufacturing  practice  (CGMP) 
regulations  in  21  CFR  Part  820. 
Comments  requested  that  exemptions 
from  CGMP  requirements  be  granted  for 
all  class  I  ophthalmic  devices. 

The  agency  is  granting  exemptions 
from  most  CGMP  requirements  for  49 


( 
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generic  types  of  class  1  ophthdlmic 
(JeviLos.  FDA  is  exempting 
manufacturers  of  these  49  devices  from 
all  of  the  CG\!P  requirements  with  the 
exception  of  §§  820,180  dnd  820.198 
relating  to  records  and  conipLiint  files. 
As  stated  in  the  proposed  regulations, 
the  agency  has  determined  that 
exemption  of  manufacturers  of  any 
device  from  requirements  in  §§  820.180 
and  820.198  of  the  CG.MP  re.yulations 
would  not  be  m  the  public  interest. 
Moreover,  compliance  with  these 
sections  is  not  unduly  burdensome  for 
device  manufacturers.  The  complaint 
file  requirements  of  §  820.198  ensure 
that  device  manufacturers  have 
adequate  systems  for  complaint 
investigation  and  followup.  The  general 
requirements  concerning  records  in 
§  820  180  ensure  that  FDA  has  access  to 
complaint  files,  can  inve-:tigate  device- 
related  injury  reports  and  complaints 
about  product  defects,  can  determine 
whether  the  manufacturer's  corrective 


actions  are  adequate,  and  can  determine 
whether  an  exemption  from  other 
sections  of  the  CGMP  regulations,  if  one 
has  been  granted,  is  still  appropriate. 
Also,  for  reasons  given  in  the  proposed 
regulations,  these  exemptions  do  not 
apply  to  devices  that  are  labeled  or 
otherwise  represented  as  sterile. 

FDA  has  prepared  guidelines  on  the 
procedures  that  should  be  followed  by 
persons  who  wish  to  submit  petitions  for 
exemption  or  variance  from  the  device 
CGMP  regulations.  The  agency 
announced  the  availability  of  these 
guidelines  in  a  notice  published  in  the 
Federal  Register  of  January  18, 1980  (45 
FR  3671).  The  guidelines  assist 
petitioners  in  complying  with  the 
provisions  of  section  520(f)(2)  of  the  act 
(21  U.S.C.  360j(f)(2)).  Section 
513(d)(2)(A}  of  the  act  allows  FDA  to 
approve  an  exemption  for  a  device  from 
a  requirement  if  the  agency  determines 
that  compliance  with  such  requirement 
is  not  required  to  assure  that  the  device 


will  be  safe  and  effective  and  otherwise 
in  compliance  with  the  act. 

Exemptions  from  premarket 
notification  procedures.  Many 
comments  requested  that  exemptions 
from  premarket  notification  procedures 
in  section  510(k)  of  the  act  and  Subpart 
E  of  21  CFR  Part  807  be  granted  for  all 
class  I  ophthalmic  devices. 

Elsewhere  in  this  issue  of  the  Federal 
Register.  FD.A  is  proposing  to  grant  an 
exemption  from  the  requirement  of 
premarket  notification  for  each  of  55 
class  I  ophthalmic  devices.  FDA  is 
explaining  in  that  proposed  rule  its 
recently  developed  policy  on  granting 
such  exemptions. 

J.  Classification  Regulations  Published 
to  Date 

The  following  table  shows  the  current 
structure  of  the  advisory  committees 
involved  with  the  classification  of 
medical  devices  and  a  list  of  all 
proposed  and  final  classification 
regulations  published  to  date: 


Panel  name 


Circulatory  Systems  Devices  Panel. 


Clinical  Chemistry  and  Clinical  Toxicology 

Devices  Panel 
Hematology  and  PattKdogy  Devices  Panel 


Publication  date  in  Federal  Register 


General  Hospital  and  Personal  Use  Devices 

Panel 
Gastroenteroiogy-Uroiogy  Devices  Panel 


Immunology  Devices  Panel  

^':crc!Dlo!ogy  Devices  Panel 

ODstetncs-Gynecology  Devices  Panel. 

Radiologic  Devices  Panel 

Ophthalmic  Devices  Panel 

Ear.  Nose,  and  Throat  Devices  Panel.. 


Dental  Devices  Panel 


Anesthesiology    and    Respiratory    Therapy 

Devices  Panel 
Neurological  Devices  Panel 


Orthopedic  and  Rehabilitation  Devices 
Panel  (Physical  Medicir>e  Devices) 

OntKipedic  and  Rehabilitation  Devices 
Panel  (Orthopedic  Devices). 

General  and  Plastic  Surgery  Devices  Panel .. 


March  9,    1979;  44  FR   13284-13434  (proposals):   February  5,    1980;   45   FR   7904-7971    (final 

regulations). 
February   2,    1982;   47   FR   4802-4929   (proposals);   May    1,    1987;   52   FR    16102-16138   (tinal 

regulations). 
September  11,  1979;  44  FR  52950-53063  (proposals);  September  12,  1980;  45  FR  60576-60651 

(final  regulations). 
August  24,  1979;  44  FR  49844-49954  (proposals);  October  21,  1980;  45  FR  69678-69737  (final 

regulations). 
January  23.  1981;  46  FR  7562-7641  (proposals);  November  23,  1983;  48  FR  53012-53029  (final 

regulations). 
Apnl  22.  1980;  45  FR  27204-27359  (proposals);  November  9,  1982,  47  FR  50814-50840  (final 

regulations). 
April  22,  1980;  45  FR  27204-27359  (proposals);  November  9.  1982.  47  FR  50814-50840  (final 

regulations). 
April  3,   1979;  44  FR   19894-19971   (proposals);  February  26,   1980,  45  FR  12682-12720  (final 

regulations).  | 

January  29,  1982;  47  FR  4406-4451  (proposals).  ! 

January  26,  1982:  47  FR  3694-3749  (proposals):  September  2.  1987  (final  regulations) 
January    22,    1962,    47    FR    3280-3325    (proposals),    November   6,    1986;    51    FR    40378    (final 

regulations). 
December  30.  1980;  45  FR  65962-86168  (proposals):  August  12,  1987;  52  FR  30082-30106  (final 

regulations). 
November  2.   1979;  44  FR  63292-63426  (proposals):  July  16,   1982:  47  FR  31130-31150  (final 

regulations). 
November  23,  1978;  43  FR  54640-55732  (proposals):  September  4,  1979;  44  FR  51726-51778 

(final  regulations)- 
August  28.  1979;  44  FR  50458-50537  (proposals);  November  23,  1983;  48  FR  53032-53054  (final 

regulations). 
July  2,  1982:  47  FR  29052-29140  (proposals).  ■ 

January  19,  1982;  47  FR  2810-2853  (proposals).  ' 


K.  Codification  of  Transitional  Devices 

The  amendments  include  transitional 
provisions  applicable  to  devices 
intended  for  human  use  that  were 
declared  to  be  new  drugs  before 
enactment  of  the  amendments.  (See 
section  520(1)(1)(E)  of  the  act  (21  U.S.C. 
3C0j(ll(lJ(E)).)  The  transitional 


provisions  assure  that  devices  formerly 
regarded  as  new  drugs  continue  to  be 
subject  to  needed  regulatory  controls  as 
the  amendments  are  being  implemented. 
Thus,  a  device  previously  considered  a 
new  drug  is  classified  into  class  111 
unless  the  agency  in  response  to  a 
petition  has  reclassified  it  into  class  I  or 


class  II.  FDA  is  codifying  the  statutory 
classification  into  class  III  of  the 
following  nine  commercially  distributed 
transitional  ophthalmic  devices.  Most  of 
these  devices  were  the  subject  of  a 
Federal  Register  notice  (see  42  FR  63472; 
December  16.  1977)  on  their  former 
status  as  new  drugs,  and  certain  of  these 
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devices  were  the  subject  of  subsequent 
Federal  Register  documents  concerning 
the  classification  of  rigid  gas  permeable 
contact  lenses  (see  48  FR  56778; 
December  23. 1983)  and  soft 
(hydrophilic)  contact  lenses  (see  49  FR 
17523:  April  24,  1984). 

In  this  final  rule,  FDA  is  codifying  the 
statutory  classification  of  solutions  that 
are  accessories  to  contact  lenses  as 
three  separate  generic  types  of  devices: 
rigid  gas  permeable  contact  lens 
solution  (§  886.5918),  soft  (hydrophilic] 
contact  lens  solution  (§  886.5928).  and 
contact  lens  heat  disinfection  unit 
(§886.5933). 


Sectior 

Transitional  device 

B86  36O0 

Intraoculaf  lens 

886  4270 

Intraoculaf  gas 

836  42^6 

Intraocular  Huk3 

686  4280 

intraocu(«r  pressure  measuring  device. 

B86  5916 

Rigid  gas  permeable  contact  lens 

886  5918 

Rigid  gas  permeatile  contact  lens  solution 

886  5925 

Sett  (tiydrophilic)  contact  lens 

886  5928 

Sod  (hydrophilicl  contact  lens  solution. 

886  5933 

Contact  lens  fwai  Osinleclion  unit 

L.  Minor  Changes  or  Clarifications 

Occasionally,  the  agency  has  made 
minor  changes  m  the  name  of  a  generic 
type  of  device  or  its  identification  to 
clarify  the  final  regulation.  The  agency 
is  addmg  new  §  886.3  in  Subpart  A  to 
explain  the  various  effective  dates  for 
premarket  approval  requirements  for 
devices  classified  into  class  III.  FDA 
also  is  adding  a  new  paragraph  (c)  in  the 
classification  regulation  for  each  device 
classified  info  class  III  to  declare,  where 
applicable,  the  effective  date  for 
premarket  approval  requirements  for  the 
device. 

M.  References 

The  following  information  has  been 
placed  on  file  in  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration.  Rm.  4-62.  5600 
Fishers  Lane,  Rockville,  MD  20857.  and 
may  be  seen  by  interested  persons  from 
9  a.m.  to  4  p.m..  Monday  through  Friday. 

1.  Pitts.  D.G.,  L.L.  Cameron.  ).  Jose.  S. 
Lerman.  E.  Moss.  S.D  Varma.  S.D.  Zigler,  S. 
Zigman.  and  J.  A.  Zuclich,  "Cataracts  and 
Optical  Radiation"  in  Oplicnl  Radiation  and 
Visual  Health.  M.  Waxier  and  V.M  Hilchins 
(Eds),  CRC  Press,  inc..  in  press,  1986. 

2.  Ederer.  F.,  "Epidemiologic 
Considerations,"  ibid. 

3.  Ham,  W.T.,  )r  ,  R.G.  Allen.  I..  Feeney- 
Burns.  MP.  Marmor.  L  Parver.  PH.  Proctor, 
D.H,  Sliney.  and  M.L.  Wolbarsht.  "Retinal 
Pigment  Epittielial  Damage  Induced  By 
Optical  Radiation."  ibid. 

4.  Massof.  R.W.,  S.A.  Sykes.  L  Rapp,  W.G. 
Roliison.  )r  ,  H,  Zwick.  and  B.  Hochheimer, 
"Photoreceptor  Damage  Induced  By  Optical 
Radiation."  ibid 

5.  Newsome.  D.A  .  E  Berson.  H  G  Sperling. 
M.O.M.  Tso.  T.  Lawwill.  M.  LaVail.  R. 


Bonner,  L.  Hyman.  and  M..^.  Mainsler. 
"Possible  Role  of  Optical  Radiation  in  Retinal 
Degenerations."  ibid. 

6.  Sliney.  D.H.,  "Sunglasses  May  Not 
Provide  Best  Protection  for  Retinas." 
Ophthalmology  Times.  8(9113,  1983. 

7.  Pike.  A..  "Protecting  Your  Human 
Camera.  Your  Eyes."  Let  s  LIVE.  |uiv  1984, 
pp.  66-69. 

8.  Ptvceedings  of  the  Workshop  on  Long- 
Term  Visual  Health  and  Optical  Radiation, 
September  26.  1983,  Rockville.  MD,  pp.  243- 
245, 

9.  Calkins.  ).L.  and  B  F  Hochheimer, 
"Retinal  Light  Exposure  from 
Ophthalmoscopes.  Slit  Lamps,  and  Overhead 
Surgical  tramps — .A,n  Analysis  of  Potential 
Hazards,"  j4ssoc;o/;on  for  Research  in  Vision 
and  Ophthalmoiogv.  Inc..  19|9|:1009-1015. 
1980. 

10.  Hochheimer.  B.F.,  S.A,  D  Anna,  and  J.L. 
Calkins,  "Retinal  Damage  from  Light." 
American  fourna!  of  Ophthalmology. 
88i6):1039-1044.  19-9. 

11.  Delori.  F C  O  Pomerantzeff,  and  M.A. 
Mainster.  "Light  Levels  in  Ophthalmic 
Diagnostic  Instruments,"  SPIE,  229  (Ocular 
Effects  of  IMon-lonizing  Radiation)  pp.  154- 
160,  1980. 

12.  American  Conference  of  Govermnental 
Industrial  Hygienists:  "Threshold  Limit 
Values  for  Chemical  Substances  and  Physical 
Agents  in  the  Work  Environment."  ACGIH. 
6500  Glenway  Ave..  Cincinnati,  OH  45211, 
1985-1986, 

N,  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(e)(2)  (.April  26.  1985:  50  FR 
16636)  that  this  action  is  of  a  type  that 
does  not  individually  or  cum.ulatively 
have  a  significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

O.  Economic  Impact 

The  agency  has  carefully  analyzed  the 
economic  effects  of  this  final  rule  and 
has  determined  that  the  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  by  the  Regulatory  Flexibility 
Act.  In  accordance  with  section  3(g)(1) 
of  Executive  Order  12291,  the  agency 
has  carefully  analyzed  the  impact  of  this 
final  rule  and  has  determined  that  the 
final  rule  does  not  constitute  a  major 
rule  as  defined  in  section  1(b)  of  the 
Executive  Order.  Rules  classifying 
devices  into  class  I  generally  maintain 
the  status  quo:  These  devices  are  now 
subject  only  to  the  general  controls 
provisions  of  the  act  (21  U.S.C.  351,  352, 
360.  360f,  360h.  360i.  and  360jj  and  under 
the  final  rule  would  remain  subject  only 
to  such  controls  either  in  their  entirety 
or  with  certain  exemptions.  Devices 
classified  into  class  11  would  also 
remain  subject  only  to  the  general 
controls  provisions  of  the  act  unless  and 


until  an  applicable  performance 
standard  was  established.  Similarly, 
devices  classified  into  class  III  remain 
subject  only  to  the  general  controls 
provisions  of  the  act  until  an  additional 
regulation  is  promulgated  under  section 
515(b)  of  the  act  (21  U.S.C.  360e(b)) 
requiring  that  such  devices  have  in 
effect  approved  applications  for 
premarket  approval.  In  accordance  with 
section  501{r)(2)lB)  of  the  act  (21  U.S.C. 
351(f](2)(B)),  devices  classified  by 
regulation  into  class  III  may  remain  in 
commercial  distribution  without  an 
approved  premarket  approval 
application  for  30  months  following  the 
effective  date  of  classification  of  the 
device  into  class  III,  or  for  90  day  s 
following  the  promulgation  of  a 
regulation  under  section  515(b)  of  the 
act.  whichever  occurs  later.  In  sum. 
device  classification  rules  do  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  and  are  not 
major  rules. 

List  of  Subjects  in  21  CFR  Part  886 

Ophthalmic  devices;  Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  Chapter  I  of  Title  21 
of  the  Code  of  Federal  Regulations  is 
amended  by  adding  new  Part  886  to 
read  as  follows: 

PART  886— OPHTHALMIC  DEVICES 
Subpart  A — General  Provisions 

Sec. 

886.1     Scope. 

886  3    Effective  dates  of  requirement  for 

premarket  approval. 

Subpart  B— Diagnostic  Devices 

886,1040  Ocular  esthesiomeler. 

886.1140  Ophthalmic  chair. 

886.1150  Visual  acuity  chart. 

886  liro  Color  vision  tester, 

886,1190  Distometer. 

886.1200  Optokinetic  drum. 

886.1220  Corneal  electrode. 

886.1250  Euthyscope. 

886.1270  Exophthalmomeler. 

886.1320  Fornixscope. 

886.1330  Amsler  grid. 

886.1350  Keratoscope. 

886.1360  Visual  Held  laser  instrument. 

B86.1375  Bagolini  lens. 

686.1380  Diagnostic  condensing  lens. 

886.1385  Polymethylmethacrylate  (PMMA) 

diagnostic  contact  lens. 

886  1390  Flexible  diagnostic  Fresnel  lens. 

886.1395  Diagnostic  Hruby  fundus  lens. 

686,1400  Maddox  lens. 

886.1405  Ophthalmic  trial  lens  set. 

886.1410  Ophthalmic  trial  lens  clip. 

886.1415  Ophthalmic  trial  lens  frame. 

686.1420  Ophthalmic  lens  gauge. 

886.146C  Stereopsis  measuring  instrument. 

886.1500  Headband  mirror. 
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bee. 

H86.1510  Eye  movement  monitor. 

686.1570  Ophthalmoscope. 

;i86.1605  Penmeter. 

H86  1630  AC-powered  pholostimulator. 

(186.1640  Ophthalmic  preamplifier. 

BB6. 16,50  Ophthalmic  bar  prism. 

H86.1655  Ophthalmic  Fresnel  prism. 

886,1660  Gonioscopic  prism. 

886.1665  Ophthalmic  rotary  prism. 

886.1670  Ophthalmic  isotope  uptake  probe. 

886.1700  Pupillomeler. 

886  1750  Skiascopic  rack. 

886  1760  Ophthalmic  refractometer. 

886  1770  Manual  refractor. 

886.1780  Retinoscope. 

886.1790  Nearpoint  ruler. 

886-1800  Schirmer  strip. 

886.1810  Tangent  screen  (campimeter). 

886  1840  Simulatan  (including  crossed 

cylinder|. 

886  1850  AC-powered  slitlamp 

biomicroscope. 

886  1860  Ophthalmic  instrument  Stand. 

886.1870  Stereoscope. 

886.1880  Fusion  and  stereoscopic  target. 

886.1905  Nystagmus  tape. 

886.1910  Spectacle  dissociation  test  system. 

886.1930  Tonometer  and  accessories. 

8i)6.1945  Transilluminator. 

Subpart  C—1  Reserved) 

Subpart  D — Prosthetic  Devices 

6.i6  3;(X)  Ophthalmic  tantalum  clip. 

f  "6. 3130  Ophthalmic  conformer. 

8.r).320O  Artificial  eye. 

8:;6.330O  Absorbable  implant  (scleral 

buckling  method). 

836.3320  Eye  sphere  implant. 

8n6.3340  Extraocular  orbital  implant. 

e.i6.3400  Keratoprosthesis. 

8;!6.3000  Intraocular  lens. 

6  '.6.3800  Scleral  shell. 

8  ;'V3920  Eye  valve  implant. 

Subpart  E— Surgical  Devices 

Rii6  40"0  Powered  corneal  burr. 

806.4100  Radiofrequency  electrosurgical 

cautery  apparatus. 

8vi6.4115  Thermal  cautery  unit. 

886.4150  Vitreous  aspiration  and  cutting 

instrument. 

886.4170  Cryophthalmic  unit. 

886  42.30  Ophthalmic  knife  test  drum. 

886.4250  Ophthalmic  electrolysis  unit. 

886.4270  Intraocular  gas. 

886.4275  Intraocular  fluid. 

886  4280  Intraocular  pressure  measuring 

device. 

886.4300  Intraocular  lens  guide. 

886  4335  Operating  headlamp. 

886  4350  Manual  ophthalmic  surgical 

instrument. 

886.4360  Ocular  surgery  irrigation  device. 

886.4370  Keratoma. 

8JW.4390  Ophthalmic  laser. 

886  44(X)  Electronic  metal  locator. 

886  4440  AC-powered  magnet. 

886.4445  Permanent  magnet. 

886.4570  Ophthalmic  surgical  marker. 

886.4610  Ocular  pressure  applicator. 

886.4670  Phacofragmentation  system. 

886.4690  Ophthalmic  photocoagulator. 

B86.4'50  Ophthalmic  eye  shield. 
886,4770    Ophthalmic  operating  spectacles 

(loupes). 

886.47<K)  Ophthalmic  sponge. 


Sec. 

886.4855     Ophthalmic  instrument  table. 

Subpart  F— Ttierapeutic  Devices 

886.5100  Ophthalmic  beta  radiation  source. 

886.5120  Low-power  binocular  loupe. 

886.5420  Contact  lens  inserter/remover. 

886.5540  Low-vision  magnifier. 

886.5600  Ptosis  crutch. 

886.5800  Ophthalmic  bar  reader. 

886.5810  Ophthalmic  prism  reader. 

886.5840  Magnifying  spectacles. 

886.5842  Spectacle  frame. 

886.5844  Prescription  spectacle  lens. 

886.5850  Sunglasses  (nonprescription). 

886.5870  Low-vision  telescope. 

886.5900  Electronic  vision  aid. 

886.5910  Image  intensification  vision  aid. 

886.5915  Optical  vision  aid. 

886.5916  Rigid  gas  permeable  contact  lens. 
886.5918  Rigid  gas  permeable  contact  lens 

solution. 
886.5925    Soft  (hydrophilic)  contact  lens. 
686.5928    Soft  (hydrophilic)  contact  lens 

solution. 
886.5933    Contact  lens  heat  disinfection  unit. 

Aulhorily:  Sees,  501(f).  510,  513,  515,  520, 
"01(a).  52  Stat.  1055.  76  Stat.  794-795  as 
amended,  90  Stat.  540-546,  552-559,  565-574, 
576-577  (21  U.S.C.  351(f),  360,  360c.  360e,  360j. 
371(a));  21  CFR  5.10. 

Subpart  A— General  '".ovlsions 

§  885.1    Scope. 

(a)  This  part  sets  forth  the 
classification  of  ophthalmic  devices 
intended  for  human  use  that  are  in 
commercial  distribution. 

(b)  The  identification  of  a  device  in  a 
regulation  in  this  part  is  not  a  precise 
description  of  every  device  that  is,  or 
vi'ill  be,  subject  to  the  regulation.  A 
manufacturer  who  submits  a  premarket 
notification  submission  for  a  device 
under  Part  807  cannot  show  merely  that 
the  device  is  accurately  described  by 
the  section  title  and  identification 
provision  of  a  regulation  in  this  part  but 
shall  state  why  the  device  is 
substantially  equivalent  to  other 
devices,  as  required  by  §  807.87. 

(c)  To  avoid  duplicative  listings,  an 
ophthalmic  device  that  has  two  or  more 
types  of  uses  (e.g.,  used  both  as  a 
diagnostic  device  and  as  a  therapeutic 
device)  is  listed  in  one  subpart  only. 

(d)  References  in  this  part  to 
regulatory  sections  of  the  Code  of 
Federal  Regulations  are  to  Chapter  I  of 
Title  21  unless  otherwise  noted. 

§  886.3    Effective  dates  of  requirement  for 
premarket  approval. 

A  device  included  in  this  part  that  is 
classified  into  class  III  (premarket 
approval)  shall  not  be  commercially 
distributed  after  the  date  shown  in  the 
regulation  classifying  the  device  unless 
the  manufacturer  has  an  approval  under 
section  515  of  the  act  (unless  an 
exemption  has  been  granted  under 
section  520(g)(2)  of  the  act).  An  approval 


under  section  515  of  the  act  consists  of 
FDA's  issuance  of  an  order  approving  an 
application  for  premarket  approval 
(PMA)  for  the  device  or  declaring 
completed  a  product  development 
protocol  (PDP)  for  the  device. 

(a)  Before  FDA  requires  that  a  device 
commercially  distributed  before  the 
enactment  date  of  the  amendments,  or  a 
device  that  has  been  found  substantially 
equivalent  to  such  a  device,  has  an 
approval  under  section  515  of  the  act, 
FDA  must  promulgate  a  regulation  under 
section  515(b)  of  the  act  requiring  such 
approval,  except  as  provided  in 
paragraphs  (b)  and  (c)  of  this  section. 
Such  a  regulation  under  section  515(b)  of 
the  act  shall  not  be  effective  during  the 
grace  period  ending  on  the  90th  day 
after  its  promulgation  or  on  the  last  day 
of  the  30th  full  calendar  month  after  the 
regulation  that  classifies  the  device  into 
class  III  is  effective,  whichever  is  later. 
See  section  501(f)(2)(B]  of  the  act. 
Accordingly,  unless  an  effective  date  of 
the  requirement  for  premarket  approval 
is  shown  in  the  regulation  for  a  device 
classified  into  class  III  in  this  part,  the 
device  may  be  commercially  distributed 
without  FDA's  issuance  of  an  order 
approving  a  PMA  or  declaring 
completed  a  PDP  for  the  device.  If  FDA 
promulgates  a  regulation  under  section 
515(b)  of  the  act  requiring  premarket 
approval  for  a  device,  section 
501(f)(1)(A)  of  the  act  applies  to  the 
device. 

(b)  Any  new,  not  substantially 
equivalent,  device  introduced  into 
commercial  distribution  on  or  after  May 
28, 1976,  including  a  device  formerly 
marketed  that  has  been  substantially 
altered,  is  classified  by  statute  (section 
513(f)  of  the  act)  into  class  III  without 
any  grace  period  and  FDA  must  have 
issued  an  order  approving  a  PMA  or 
declaring  completed  a  PDP  for  the 
device  before  the  device  is  commercially 
distributed  unless  it  is  reclassified.  If 
FDA  knows  that  a  device  being 
commercially  distributed  may  be  a 
"new"  device  as  defined  in  this  section 
because  of  any  new  intended  use  or 
other  reasons,  FDA  may  codify  the 
statutory  classification  of  the  device  into 
class  III  for  such  new  use.  Accordingly, 
the  regulation  for  such  a  class  III  device 
states  that  as  of  the  enactment  date  of, 
the  amendments.  May  28.  1976,  the 
device  must  have  an  approval  under 
section  515  of  the  act  before  commercial 
distribution.  1 

(c)  A  device  identified  in  a  regulation 
in  this  part  that  is  classified  into  class  III 
and  that  is  subject  to  the  transitional 
provisions  of  section  520(1)  of  the  act  is 
automatically  classified  by  statute  into 
class  III  and  must  have  an  approval 
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under  section  515  of  the  act  before  being 
commercially  distributed.  Accordingly, 
the  regulation  for  such  a  class  111 
transitional  device  states  that  as  of  the 
enactment  date  of  the  amendments,  May 
28, 1976,  the  device  must  have  an 
approval  under  section  515  of  the  act 
before  commercial  distribution. 

Subpart  B— Diagnostic  Devices 

§  B86. 1 040    Ocular  estheslometer. 

(a)  Identification.  An  ocular 
esthesiometer  is  a  device,  such  as  a 
single-hair  brush,  intended  to  touch  the 
cornea  to  assess  corneal  sensitivity. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820,  with  the  exception  of  §  820.180, 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198,  with 
respect  to  complaint  files. 

§  886. 1 1 40    Ophthalmic  chair. 

(a)  Identification.  An  ophthalmic  chair 
is  a  manual  device  with  adjustable 
positioning  in  which  a  patient  is 
intended  to  sit  or  recline  during 
ophthalmological  examination  or 
treatment. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820,  with  the  exception  of  §  820.180. 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198,  with 
respect  to  complaint  files. 

§  886. 1 1 50    Visual  acuity  chart. 

(a)  Identification.  A  visual  acuity 
chart  is  a  device  that  is  a  chart,  such  as 
a  Snellen  chart  with  block  letters  or 
other  symbols  in  graduated  sizes, 
intended  to  test  visual  acuity. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820,  with  the  exception  of  §  820.180. 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198,  with 
respect  to  complaint  files. 

§  886. 1 1 70    Color  vision  tester. 

(a)  Identification.  A  color  vision  tester 
is  a  device  that  consists  of  various 
colored  materials,  such  as  colored  yarns 
or  color  vision  plates  (multicolored 
plates  which  patients  with  color  vision 
deficiency  would  perceive  as  being  of 
one  color),  intended  to  evaluate  color 
vision. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820.  with  the  exception  of  §  820.180. 
with  respect  to  general  requirements 
concerning  records,  and  §  820,198.  with 
respect  to  complaint  files. 


§886.1190    Oistometer. 

(a)  Identification  A  distometer  is  a 
device  intended  to  measure  the  distance 
between  the  cornea  and  a  corrective 
lens  during  refraction  to  help  measure 
the  change  of  the  visual  image  when  a 
lens  is  in  place. 

(b)  Classification.  Class  1.  The  device 
is  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820,  with  the  exception  of  §  820.180. 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198,  with 
respect  to  complaint  files. 

§886.1200    Optokinetic  drum. 

(a)  Identification.  An  optokinetic 
drum  is  a  drum-like  device  covered  with 
alternating  white  and  dark  stripes  or 
pictures  that  can  be  rotated  on  its 
handle.  The  device  is  intended  to  elicit 
and  evaluate  nystagmus  (involuntary 
rapid  movement  of  the  eyeball)  in 
patients. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820.  with  the  exception  of  §  820.180, 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198,  with 
respect  to  complaint  files 

§886.1220    Corneal  electrode. 

(a)  Identification.  A  corneal  electrode 
IS  an  AC-powered  device,  usually  part 
of  a  special  contact  lens,  intended  to  be 
applied  directly  to  the  cornea  to  provide 
data  showing  the  changes  in  electrical 
potential  in  the  retina  after 
electroretinography  (stimulation  by 
light). 

(b)  Classification.  Class  II. 

§886.1250     Euthyscope. 

(a)  Identification.  A  euthyscope  is  a 
device  that  is  a  modified  battery- 
powered  ophthalmoscope  (a  perforated 
mirror  device  used  to  inspect  the  interior 
of  the  eye)  that  projects  a  bright  light 
encompassing  an  arc  of  about  thirty 
degrees  on  the  fundus  of  the  eye.  The 
center  of  the  light  bundle  is  blocked  by  a 
black  disk  covering  the  fovea  (the 
central  depression  of  the  macular 
retinae  where  only  cones  are  present 
and  blood  vessels  are  lacking).  The 
device  is  intended  for  use  in  the 
treatment  of  amblyopia  (dimness  of 
vision  without  apparent  disease  of  the 
eye). 

(b)  Classification.  Class  I. 

§886.1270    Exophthalmometer. 

(a)  Identification.  An 
exophthalmometer  is  a  device,  such  as  a 
ruler,  gauge,  or  caliper,  intended  to 
measure  the  degree  of  exophthalmos 
(abnormal  protrusion  of  the  eyeball). 

(b)  Classification.  Class  1. 


§886.1320    Fornlxscope. 

(a)  Identification.  A  fornixscope  is  a 
device  intended  to  pull  back  and  hold 
open  the  eyelid  to  aid  examination  of 
the  conjunctiva. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Pan  820,  with  the  exception  of  §  820.180, 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198,  with 
respect  to  complaint  files. 

§886.1330     Amsier  grid. 

(a)  Identification.  An  Amsier  grid  is  a 
device  that  is  a  series  of  charts  with 
grids  of  different  sizes  that  are  held  at  30 
centimeters  distance  from  the  patient 
and  intended  to  rapidly  detect  central 
and  paracentral  irregularities  in  the 
visual  field. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820.  with  the  exception  of  §  820.180. 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198,  with 
respect  to  complaint  files. 

§886.1350    Keratoscope. 

(a)  Idrr.li^icciion.  A  keratoscope  is  a 
battery-powered  device  intended  to 
measure  and  evaluate  the  corneal 
curvature  of  the  eye.  Lines  and  circles 
within  the  keratoscope  are  used  to 
observe  the  corneal  reflex.  This  generic 
type  of  device  includes  the 
photokeratoscope  which  records  corneal 
curvature  by  taking  photographs  of  the 
cornea. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820,  with  the  exception  of  §  820.180. 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198,  with 
respect  to  complaint  files. 

§  886.1360     Visual  field  laser  Instrument. 

(a)  Identification.  A  visual  field  laser 
instrument  is  an  AC-powered  device 
intended  to  provide  visible  laser 
radiation  that  produces  an  interference 
pattern  on  the  retina  to  evaluate  retinal 
function. 

(b)  Classification.  Class  11. 

§886.1375    Bagolinl  lens. 

(a)  Identification.  A  Bagolini  lens  is  a 
device  that  consists  of  a  plane  lens 
containing  almost  imperceptible 
striations  that  do  not  obscure 
visualization  of  objects.  The  device  is 
placed  in  a  trial  frame  and  intended  to 
determine  harmonious/anomalous 
retinal  correspondence  (a  condition  in 
which  corresponding  points  on  the 
retina  have  the  same  directional  values). 
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(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820,  with  the  exception  of  §  820.180, 
with  respect  to  genera!  requirements 
concerning  records,  and  §  820.198,  with 
respect  to  complaint  files. 

§  886. 1 380    Diagnostic  condensing  tens. 

(a)  Identification.  A  diagnostic 
condensing  lens  is  a  device  used  in 
binocular  indirect  ophthalmoscopy  (a 
procedure  that  produces  an  inverted  or 
reversed  direct  magnified  image  of  the 
eye)  intended  to  focus  reflected  light 
from  the  fundus  of  the  eye. 

(b)  Classificution.  Class  I.  The  device 
is  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820,  with  the  exception  of  §  820.180, 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198,  with 
respect  to  complaint  files. 

§886.1385    Polymethylmethacrytate 
(PMMA)  diagnostic  contact  lens. 

(a)  Identification.  A 
polymethylmethacrylate  (PMMA) 
diagnostic  contact  lens  is  a  device  that 
is  a  curved  shell  of  PMMA  intended  to 
be  applied  for  a  short  period  of  time 
directly  on  the  globe  or  cornea  of  the 
eye  for  diagnosis  or  therapy  of 
intraocular  abnormalities. 

(b)  Classification.  Class  II. 

§  886. 1 390    Flexible  diagnostic  Fresnel 
lens. 

(a)  Identification.  A  flexible 
diagnostic  Fresnel  lens  is  a  device  that 
is  a  very  thin  lens  which  has  its  surface 
a  concentric  series  of  increasingly 
refractive  zones.  The  device  is  intended 
to  be  applied  to  the  back  of  the 
spectacle  lenses  of  patients  with 
aphakia  (absence  of  the  lens  of  the  eye). 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820.  with  the  exception  of  §  820.180, 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198,  with 
respect  to  complaint  files. 

§  886.1395     Diagnostic  Hruby  fundus  lens. 

(a)  Identification.  A  diagnostic  Hruby 
fundus  lens  is  a  device  that  is  a  55 
diopter  lens  intended  for  use  in  the 
examination  of  the  vitreous  body  and 
the  fundus  of  the  eye  under  sliilamp 
illumination  and  magnification. 

(b)  Classification.  Class  1.  The  device 
is  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820,  with  the  exception  of  §  820.180, 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198,  with 
respect  to  complaint  files. 


§886.1400    Maddoxlens. 

(a)  Identification.  A  Maddox  lens  is  a 
device  that  is  a  series  of  red  cylinders 
that  change  the  size,  shape,  and  color  of 
an  image.  The  device  is  intended  to  be 
handheld  or  placed  in  a  trial  frame  to 
evaluate  eye  muscle  dysfunction. 

(b)  Classification.  Class  1.  The  device 
is  exempt  from  the  good  manufacturing 
practice  regulations  in  Part  820,  with  the 
exception  of  §  820.180,  with  respect  to 
general  requirements  concerning 
records,  and  §  820.198,  with  respect  to 
complaint  files. 

§  886.1405    Ophttialmic  trial  lens  set 

(a)  Identification.  An  ophthalmic  trial 
lens  set  is  a  device  that  is  a  set  of  lenses 
of  various  dioptric  powers  intended  to 
be  handheld  or  inserted  in  a  trial  frame 
for  vision  testing  to  determine 
refractioa 

(b)  Classification.  Class  II. 

§  886. 1410    Ophthalmic  trial  lens  clip. 

(a)  Identification.  An  ophthalmic  trial 
lens  clip  is  a  device  intended  to  hold 
prisms,  spheres,  cylinders,  or  occluders 
on  a  trial  frame  or  spectacles  for  vision 
testing. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  good  manufacturing 
practice  regulations  in  Part  820,  with  the 
exception  of  §  820.180,  with  respect  to 
general  requirements  concerning 
records,  and  §  820,198,  with  respect  to 
complaint  files. 

§  686. 1415    Ophthalntic  trial  lens  frame. 

(a)  Identification.  An  opthalmic  trial 
lens  frame  is  a  mechanical  device 
intended  to  hold  trial  lenses  for  vision 
testing. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  good  manufacturing 
practice  regulations  in  Part  820,  with  the 
exception  of  §  820.180,  with  respect  to 
general  requirements  concerning 
records,  and  §  820.198,  with  respect  to 
complaint  files. 

§  886.1420    Ophthalmic  lens  gauge. 

(a)  Identification.  An  ophthalmic  lens 
gauge  is  a  calibrated  device  intended  to 
manually  measure  the  curvature  of  a 
spectacle  lens, 

(b)  Classification.  Class  I. 

§  886.1460     Stereopsis  measuring 
instrument. 

(a)  Identification.  A  stereopsis 
measuring  instrument  is  a  device 
intended  to  measure  depth  perception 
by  illumination  of  objects  placed  on 
different  planes. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820,  with  the  exception  of  §  820.180. 
with  respect  to  general  requirements 


UM  I 


concerning  records,  and  §  820.198,  with 
respect  to  complaint  files. 

§  886.1500    Headband  mirror. 

(a)  Identification.  A  headband  mirror 
is  a  device  intended  to  be  strapped  to 
the  head  of  the  user  to  reflect  light  for 
use  in  examination  of  the  eye. 

(b)  Classification.  Class  1.  The  device 
is  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820.  with  the  exception  of  §  820.180, 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198.  with 
respect  to  complaint  files. 

§  886.1510    Eye  movement  monitor. 

(a)  Identification.  An  eye  movement 
monitor  is  an  AC-powered  device  with 
an  electrode  intended  to  measure  and 
record  ocular  movements. 

(b)  Classification.  Class  II. 

§  886.1570    Ophthalmoscope. 

(a)  Identification.  An  ophthalmoscope 
is  an  AC-powered  or  battery-powered 
device  containing  illumination  and 
viewing  optics  intended  to  examine  the 
media  (cornea,  aqueous,  lens,  and 
vitreous)  and  the  retina  of  the  eye, 

(b)  Classification.  Class  II. 

§  886.1605    Perimeter. 

(a)  Identification.  A  perimeter  is  a 
manual  device  intended  to  determine 
the  extent  of  the  peripheral  visual  field 
of  a  patient.  The  device  projects  light  on 
various  points  of  a  curved  surface,  and 
the  patient  indicates  whether  he  or  she 
sees  the  light. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820,  with  the  exception  of  §  820.180. 
with  respect  to  general  requirements 
concerning  records,  and  5  820.198,  with 
respect  to  complaint  files. 

§  B86.1630    AC-powered  photostlmulator. 

(a)  Identification.  An  AC-powered 
photostimulator  is  an  .AC-powered 
device  intended  to  provide  light  stimulus 
which  allows  measurement  of  retinal  or 
visual  function  by  perceptual  or 
electrical  methods  (e.g.,  stroboscope). 

(b)  Classification.  Class  II. 

§  886.1640    Ophthalmic  preamplifier. 

(a)  Identification.  An  ophthalmic 
preamplifier  is  an  AC-powered  or 
battery-powered  device  intended  to 
amplify  electrical  signals  from  the  eye  in 
electroretinography  (recording  retinal 
action  currents  from  the  surface  of  the 
eyeball  after  stimulation  by  light), 
electrooculography  (testing  for  retinal 
dysfunction  by  comparing  the  standing 
potential  in  the  front  and  the  back  of  the 
eyeball),  and  electromyography 
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(recording  electrical  currents  generated 
in  active  muscle), 
(b)  Classification.  Class  II. 

§  S86. 1 650    Ophthalmic  bar  prism. 

(a)  Identification.  An  ophthalmic  bar 
prism  is  a  device  that  is  a  bar  composed 
effused  prisms  of  gradually  increasing 
strengths  intended  to  measure  latent 
and  manifest  strabismus  (eye  muscle 
deviation)  or  the  power  of  fusion  of  a 
patient's  eyes. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820,  with  the  exception  of  §  820.180, 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198,  with 
respect  to  complaint  files. 

§  886.1655    Ophthalmic  Fresnel  prism. 

(a)  Identification.  An  ophthalmic 
Fresnel  prism  is  a  device  that  is  a  thin 
plastic  sheet  with  embossed  rulings 
which  provides  the  optical  effect  of  a 
prism.  The  device  is  intended  to  be 
applied  to  spectacle  lenses  to  give  a 
prismatic  effect. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  current  good 
manufacturing  practice  regulations  m 
Part  820,  with  the  exception  of  §  820.180. 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198,  with 
respect  to  complaint  files. 

§886.1660    Gonloscopic  prism. 

(a)  Identification.  A  gonioscopic  prism 
is  a  device  that  is  a  prism  intended  to  be 
placed  on  the  eye  to  study  the  anterior 
chamber.  The  device  may  have  angled 
mirrors  to  facilitate  visualization  of 
anatomical  features. 

(b)  Classification.  Class  I. 

§  886.1665    Ophthalmic  rotary  prism. 

(a)  Identification.  An  ophthalmic 
rotary  prism  is  a  device  with  various 
prismatic  powers  intended  to  be 
handheld  and  used  to  measure  ocular 
d(.>viation  in  patients  with  latent  or 
manifest  strabismus  (eye  muscle 
deviation). 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820,  with  the  exception  of  §  820.180. 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198.  with 
respect  to  complaint  files. 

§  886.1670    Ophthalmic  isotope  uptake 
probe. 

(a)  Identification.  An  ophthalmic 
isotope  uptake  probe  is  an  AC-powered 
device  intended  to  measure,  by  a  probe 
which  is  placed  in  close  proximity  to  the 
eye,  the  uptake  of  a  radioisotope 
(phosphorus  32)  by  tumors  to  detect 


tumor  masses  on.  around,  or  within  the 
eye. 
(b)  Classification.  Class  II. 

§  886.1700    Pupillometer. 

(a)  Identification.  A  pupillometer  is  a 
manual  device  intended  to  measure  by 
reflected  light  the  width  or  diameter  of 
the  pupil  of  the  e\e. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820.  with  the  exception  of  §  820.180 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198.  with 
respect  to  complaint  files. 

§  886. 1 750    Skiascopic  rack. 

(a)  Identification.  A  skiascopic  rack  is 
a  device  that  is  a  rack  and  a  set  of 
attached  ophthalmic  lenses  of  various 
dioptric  strengths  intended  as  an  aid  in 
refraction. 

(b)  Classification.  Class  II. 

§  886.1760    Ophthalmic  refractometer. 

(a)  Identification.  An  ophthalmic 
refractometer  is  an  automatic  AC- 
powered  device  that  consists  of  a 
fixation  system,  a  measurement  and 
recording  system,  and  an  alignment 
system  intended  to  measure  the 
refractive  power  of  the  eye  by 
measuring  light  reflexes  from  the  retina. 

(b)  Classification.  Class  II. 

§  886.1770    Manual  refractor. 

(a)  Identification.  A  manual  refractor 
is  a  device  that  is  a  set  of  lenses  of 
varous  dioptric  powers  intended  to 
measure  the  refractive  error  of  the  eye. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820,  with  the  exception  of  §  820.180. 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198,  with 
respect  to  complaint  files. 

§  886.1780    Retinoscope. 

(a)  Identification.  A  retinoscope  is  a 
battery-powered  device  intended  to 
measure  the  refraction  of  the  eye  by 
illuminating  the  retina  and  noting  the 
direction  of  movement  of  the  light  on  the 
retinal  surface  and  of  the  refraction  by 
the  eye  of  the  emergent  rays. 

(b)  Classification.  Class  1.  The  device 
is  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820.  with  the  exception  of  §  820.;80, 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198,  with 
respect  to  complaint  files. 

§  886. 1 790     Nearpoint  ruler. 

(a)  Identification.  A  nearpoint  ruler  is 
a  device  calibrated  in  centimeters 
intended  to  measure  the  nearpoint  of 
convergence  (the  point  to  which  the 


visual  lines  are  directed  when 
convergence  is  at  its  maximum). 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820.  with  the  exception  of  §  820.180. 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198,  with 
respect  to  complaint  files. 

§886.1600    Schirmer  strip. 

(a)  Identification.  A  Schirmer  strip  is 
a  device  made  of  filter  paper  or  similar 
material  intended  to  be  inserted  under  a 
patient's  lower  eyelid  to  stimulate  and 
evaluate  formation  of  tears. 

(b)  Classification.  Class  I. 

§  886.1810    Tangent  screen  (campimeter). 

(d)  Identification.  A  tangent  screen 
(campimeter)  is  a  battery-powered 
device  that  is  a  large  square  cloth  chart 
with  a  central  mark  of  fixation  intended 
to  map  on  a  flat  surface  the  central 
thirty  degrees  of  a  patient's  visual  field. 
This  generic  type  of  device  includes 
projection  tangent  screens,  target 
tangent  screens  and  targets,  felt  tangent 
screens,  and  battery-powered  stereo 
campimeters. 

(b)  Classification.  Class  1.  The  device 
is  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820.  with  the  exception  of  §  820.180. 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198,  with 
respect  to  complaint  files, 

§  886.1840     Simulatan  (Including  crossed 
cylinder). 

(a)  Identification.  A  simulatan 
(including  crossed  cylinder)  is  a  device 
that  is  a  set  of  pairs  of  cylinder  lenses 
that  provides  various  equal  plus  and 
minus  refractive  strengths.  The  lenses 
are  arranged  so  that  the  user  can 
exchange  the  positions  of  plus  and 
minus  cylinder  lenses  of  equal  strengths. 
The  device  is  intended  for  subjective 
refraction  (refraction  in  which  the 
patient  judges  whether  a  given  object  is 
clearly  in  focus,  as  the  examiner  uses 
different  lenses). 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820.  with  the  exception  of  §  820.180. 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198,  with 
respect  to  complaint  files. 

§886.1850     AC-powered  slitlamp 
biomicroscope. 

(a)  Identification.  An  AC-powered 
slitlamp  biomicroscope  is  an  AC- 
powered  device  that  is  a  microscope 
intended  for  use  in  eye  examination  that 
projects  into  a  patient's  eye  through  a 


I 
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control  diaphragm  a  thin,  intense  beam 
of  light. 

(b)  Classification.  Class  II. 
§  886.1860    Ophthalmic  Instrument  stand. 

(a)  Identification.  An  ophthalmic 
instrument  stand  is  a  nonpowered 
device  intended  to  store  ophthalmic 
instruments  in  a  readily  accessible 
position. 

(b)  Classtfica'ion.  Class  I.  The  device 
is  exempt  from  the  current  good 
manufacturing  practice  regulati.^ns  in 
Part  820,  with  the  exception  of  §  820.180. 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198.  with 
respect  to  complaint  files. 

§886.1870    Stereoscope. 

(a)  Identification.  A  stereoscope  is  a 
battery-powered  device  that  combines 
the  images  of  two  similar  objects  to 
produce  a  three-dimensional 
appearance  of  solidity  and  relief.  It  is 
intended  to  measure  the  angle  of 
strabismus  (eye  muscle  deviation), 
evaluate  binocular  vision  (usage  of  both 
eyes  to  see),  and  guide  a  patient's 
corrective  exercises  of  eye  muscles. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820.  with  the  exception  of  §  820.180. 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198.  with 
respect  to  compliint  files. 

§  886. 1880    Fusion  and  stereoscopic 
target. 

(a)  Identification.  A  fusion  and 
stereoscopic  target  is  a  device  intended 
for  use  as  a  viewing  object  with  a 
stereoscope  (§  886.1870). 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820.  with  the  exception  of  §  820.180, 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198.  with 
respect  to  complaint  files. 

§  886.1905     Nystagmus  tape. 

(a)  Identification.  Nystagmus  tape  is  a 
device  that  is  a  long,  narrow  strip  of 
fabric  or  other  flexible  material  on 
which  a  series  of  objects  are  printed. 
The  device  is  intended  to  be  moved 
across  a  patient's  field  of  vision  to  elicit 
optokinetic  nystagmus  (abnormal  and 
irregular  eye  movements)  and  to  test  for 
blindness. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820.  with  the  exception  of  §  820.180. 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198,  with 
respect  to  complaint  files. 


§  886. 1910    Spectacle  dissociation  test 
system. 

(a)  Identification.  A  spectacle 
dissocation  test  system  is  a  battery- 
powered  device,  such  as  a  Lancaster 
test  system,  that  consists  of  a  light 
source  and  various  filters,  usually  red  or 
green  filters,  intended  to  subjectively 
measure  imbalance  of  ocular  muscles. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820,  with  the  exception  of  §  820.180, 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198,  with 
respect  to  complaint  files. 

§886.1930    Tonometer  and  accessories. 

fa)  Identification.  A  tonometer  and 
accessories  is  a  manual  device  intended 
to  measure  intraocular  pressure  by 
applying  a  known  force  on  the  globe  of 
the  eye  and  measuring  the  amount  of 
indentation  produced  (Schiotz  type)  or 
to  measure  intraocular  tension  by 
applanation  (applying  a  small  flat  disk 
to  the  cornea).  Accessories  for  the 
device  may  include  a  tonometer 
calibrator  or  a  tonograph  recording 
system.  The  device  is  intended  for  use  in 
the  diagnosis  of  glaucoma. 

(b)  Classification.  Class  11. 

§  886.1945    Transilluminator. 

(a)  Identification.  A  transilluminator 
is  a  battery-powered  device  that  is  a 
light  source  intended  to  transmit  light 
through  tissues  to  aid  examination  of 
patients. 

(b)  Classification.  Class  I. 

Subpart  C— [Reserved] 

Subpart  0 — Prosttietic  Devices 

§  886.3 1 00    Ophthalmic  tantalum  clip. 

(a)  Identification.  An  ophthalmic 
tantalum  clip  is  a  malleatjle  metallic 
device  intended  to  be  implanted 
permanently  or  temporarily  to  bring 
together  the  edges  of  a  wound  to  aid 
healing  or  prevent  bleeding  from  small 
blood  vessels  in  the  eye. 

(b)  Classification.  Class  II. 

§886.3130     Ophthalmic  conformer. 

(a)  Identification.  An  ophthalmic 
conformer  is  a  device  usually  made  of 
molded  plastic  intended  to  be  inserted 
temporarily  between  the  eyeball  and 
eyelid  to  maintain  space  in  the  orbital 
cavity  and  prevent  closure  or  adhesions 
during  the  healing  process  following 
surgery. 

(b)  Classification.  Class  II. 

§  886.3200    Artificial  eye. 

(a)  Identification.  An  artificial  eye  is  a 
device  resembling  an  eyeball,  usually 
made  of  glass  or  plastic,  intended  to  be 


inserted  in  a  patient's  eye  socket  for 
cosmetic  purposes  to  replace  an  eye. 
The  device  is  not  intended  to  be 
implanted. 

(b)  Classification.  Class  11. 

§  886.3300     Absorbable  implant  (scleral 
buckling  method). 

(a)  Identification.  An  absorbable 
implant  (scleral  buckling  method)  is  a 
device  intended  to  be  implanted  on  the 
sclera  to  aid  retinal  reattachment. 

(b)  Classification.  Class  II. 

§  886.3320    Eye  sphere  implant. 

(a)  Identification.  An  eye  sphere 
implant  is  a  device  intended  to  be 
implanted  in  the  eyeball  to  occupy 
space  following  the  removal  of  the 
contents  of  the  eyeball  with  the  sclera 
left  intact. 

(b)  Classification.  Class  II. 

§  886.3340    Extraocular  orbital  Implant. 

(a)  Identification.  An  extraocular 
orbital  implant  is  a  nonabsorbable 
device  intended  to  be  implanted  during 
scleral  surgery  for  buckling  or  building 
up  the  floor  of  the  eye,  usually  in 
conjunction  with  retinal  reattachment. 
Injectable  substances  are  excluded. 

(b)  Classification.  Class  II. 

§  886.3400    Keratoprosthesis. 

(a)  Identification.  A  keratoprosthesis 
is  a  device  made  of  plastic  intended  to 
be  implanted  to  replace  the  central  area 
of  an  opacified  natural  cornea  of  the  eye 
to  maintain  or  restore  sight. 

(b)  Classification.  Class  III. 

(c)  Date  PMA  or  notice  of  completion 
of  a  PDP  is  required.  No  effective  date 
has  been  established  of  the  requirement 
for  premarket  approval.  See  §  886.3. 

§  886.3600    Intraocular  lens. 

(a)  Identification.  An  intraocular  lens 
is  a  device  made  of  materials  such  as 
glass  or  plastic  intended  to  be  implanted 
to  replace  the  natural  lens  of  an  eye. 

(b)  Classification.  Class  III. 

(c)  Date  PMA  or  notice  of  completion 
of  a  PDP  is  required.  As  of  May  28,  1976. 
an  approval  under  section  515  of  the  act 
is  required  before  this  device  may  be 
commercially  distributed.  See  §  886.3. 

§  886.3800    Scleral  shell. 

(a)  Identification.  A  scleral  shell  is  a 
device  made  of  glass  or  plastic  that  is 
intended  to  be  inserted  for  short  time 
periods  over  the  cornea  and  proximal- 
cornea  sclera  for  cosmetic  or 
reconstructive  purposes.  An  artificial 
eye  is  usually  painted  on  the  device.  The 
device  is  not  intended  to  be  implanted. 

(b)  Classification.  Class  II. 


§886.4150 
Instrument 
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§  886.3920    Eye  vaive  Imptanl 

(a)  Identification.  An  eye  valve 
implant  is  a  one-way,  pressure-sensitive, 
valve-like  device  intended  to  be 
implanted  to  normalize  intraocular 
pressure.  The  device  may  be  used  m  the 
treatment  of  glaucoma. 

(b)  Classification.  Class  III. 

(c)  Date  PMA  or  notice  of  completion 
of  a  PDP  is  required.  No  effective  date 
has  been  estabhshed  of  the  requirement 
for  premarket  approval.  See  §  886.3. 

Subpart  E— Surgical  Devices 

§  886.4070    Powered  corneal  burr. 

(a)  Identification.  A  powered  corneal 
burr  is  a  battery-powered  device  that  is 
a  motor  and  drilling  tool  intended  to 
remove  rust  rings  from  the  cornea  of  the 
eye. 

(b)  Classification.  Class  I. 

§  886.4100     Radlofrequency 
electrosurglcai  cautery  apparatus. 

[a)  Identification.  A  radiofrequency 
eiectrosurgical  cauterj'  apparatus  is  an 
AC-powered  or  batterv^-powered  device 
intended  for  use  during  ocular  surgery  to 
coagulate  tissue  or  arrest  bleeding  by  a 
high  frequency  electric  current. 

(b)  Classification.  Class  II. 

§  886.4 1 1 5    Ttwrmal  cautery  untt. 

(a)  Identification.  A  thermal  cautery 
unit  is  an  AC-powered  or  batten,'- 
powered  device  intended  for  use  during 
ocular  surgery  to  coagulate  tissue  or 
arrest  bleeding  by  heat  conducted 
through  a  wire  tip. 

(b)  Classification.  Class  II. 

§  886.41 50    Vitreous  aspiration  and  cutting 
instrument 

(a)  Identification.  A  vitreous 
aspiration  and  cutting  instrument  is  an 
electrically  powered  device,  which  may 
use  ultrasound,  intended  to  remove 
vitreous  matter  from  the  vitreous  cavity 
or  remove  a  crystalline  lens. 

(b)  Classification.  Class  II. 

§  886.4170    Cryophthaimic  unit 

(a)  Identification.  A  cryophthalmic 
unit  is  a  device  that  is  a  probe  with  a 
small  tip  that  becomes  extremely  cold 
through  the  controlled  use  of  a 
refrigerant  or  gas.  The  device  may  be 
AC-powered.  The  device  is  intended  to 
remove  cataracts  by  the  formation  of  an 
adherent  ice  ball  in  the  lens,  to  freeze 
the  eye  and  adjunct  parts  for  surgical 
removal  of  scars,  and  to  freeze  tumors. 

(b)  Classification.  Class  II. 

§  886.4230     Opiitttalmic  knife  test  drum. 

(a)  Identification.  An  ophthalmic  knife 
test  drum  is  a  device  intended  to  test  the 
keenness  of  ophthalmic  surgical  knives 


to  determine  whether  resharpening  is 
needed. 

(b)  Classification.  Class  I.  The  de^'ice 
is  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820,  with  the  exception  of  §  820  180, 
with  respect  to  general  requirements 
concerning  records,  and  §  820,198,  with 
respect  to  complaint  files. 

§  886.4250     Ophthalmic  electrolysis  unit 

(a)  Identification.  An  ophthalmic 
electrolysis  unit  is  a  battery-powered 
device  intended  to  destroy  ocular  hair 
follicles  by  applying  a  galvanic 
electrical  current. 

(b)  Classification.  Class  I. 

§  886.4270    Intraocular  gas. 

(a)  Identification.  An  intraocular  gas 
is  a  device  consisting  of  a  gaseous  fluid 
intended  to  be  introduced  into  the  eye  to 
place  pressure  on  a  detached  retina. 

(b)  Classification.  Class  111. 

(c)  Date  PMA  or  notice  of  completion 
of  a  PDP  is  required.  As  of  May  28, 1976. 
an  approval  under  section  515  of  the  act 
is  required  before  this  device  may  be 
commercially  distributed.  See  §  886.3. 

§  886.4275     Intraocular  fluid. 

(a)  Identification.  An  intraocular  fluid 
is  a  device  consisting  of  a  nongaseous 
fluid  intended  to  be  introduced  into  the 
eye  to  aid  performance  of  surgery,  such 
as  to  maintain  anterior  chamber  depth. 
preserve  tissue  integrity,  protect  tissue 
from  surgical  trauma,  or  function  as  a 
tamponade  during  retinal  reattachment. 

(b)  Classification.  Class  III. 

(c)  Date  PMA  or  notice  of  completion 
of  a  PDP  IS  required.  As  of  May  28,  1976, 
an  approval  under  section  515  of  the  act 
is  required  before  ihis  device  may  be 
commercially  distributed.  See  §  886.3. 

§  886.4280    Intraocular  pressure  measuring 
device. 

(a)  Identification.  An  intraocular 
pressure  measuring  device  is  a  manual 
or  AC-powered  device  intended  to 
measure  intraocular  pressure.  Also 
included  are  any  devices  found  by  FDA 
to  be  substantially  equivalent  to  such 
devices.  Accessories  for  the  device  may 
include  calibrators  or  recorders.  The 
device  is  intended  for  use  in  the 
diagnosis  of  glaucoma. 

(b)  Classification.  Class  III. 

fc)  Date  PMA  or  notice  of  completion 
of  PDP  IS  required.  As  of  May  28.  1976. 
an  approval  under  section  515  of  the  act 
is  required  before  this  device  may  be 
commercially  distributed  See  §  886.3. 

§  886.4300    Intraocular  lens  guide. 

(a)  Identification.  An  intraocular  lens 
guide  is  a  device  intended  to  be  inserted 
into  the  eye  during  surgery  to  direct  the 


insertion  of  an  intraocular  lens  and  be 
removed  after  insertion  is  completed. 

(b)  Classification.  Class  I 

§  886.4335    Operating  headlamp. 

(a)  Identification.  An  operating 
headlamp  is  a  battery-powered  device 
intended  to  be  worn  on  the  user's  head 
to  provide  a  light  source  to  aid 
visualization  during  surgical,  diagnostic, 
or  therapeutic  procedures. 

(b)  Classification  Class  1. 

§  886.4350    Manual  optithalmic  surgical 
instrument 

(a)  Identification.  A  manual 
ophthalmic  surgical  instrument  is  a 
nonpowered.  handheld  device  intended 
to  aid  or  perform  ophthalmic  surgical 
procedures.  This  generic  type  of  device 
includes  the  manual  corneal  burr. 
ophthalmic  caliper,  ophthalmic  cannula, 
eyelid  clamp,  ophthalmic  muscle  clamp, 
iris  retractor  clip,  orbital  compressor, 
ophthalmic  curette,  cystotome,  orbital 
depressor,  lachrymal  dilator, 
erisophake,  expressor.  ophthalmic 
forcep,  ophthalmic  hook,  sphere 
introducer,  ophthalmic  knife,  ophthalmic 
suturing  needle,  lachrymal  probe, 
trabeculotomy  probe,  cornea-sclera 
punch,  ophthalmic  retractor,  ophthalmic 
ring  (FlienngaJ,  lachrymal  sac  rongeur, 
ophthalmic  scissors,  enucleating  snare, 
ophthalmic  spatula,  ophthalmic  specula, 
ophthalmic  spoon,  ophthalmic  spud, 
trabeculotome  or  ophthalmic  manual 
trephine. 

(b)  Classification.  Class  I. 


§  886.4360 
device. 


Ocular  surgery  irrigation 


(a)  Identification.  An  ocular  surgery 
irrigation  device  is  a  device  intended  to 
be  suspended  over  the  ocular  area 
during  ophthalmic  surgery  to  deliver 
continuous,  controlled  irrigation  to  the 
surgical  field. 

(b)  Classification.  Class  I. 

§  886.4370     Keratome. 

(a)  Identification.  A  keratome  is 
battery-powered  device  intended  to 
shave  tissue  from  sections  of  the  cornea 
for  a  lamellar  (partial  thickness) 
transplant. 

(b)  Classification.  Class  I. 

§  886.4390    Ophthalmic  laser. 

(a)  Identification.  An  ophthalmic  laser 
is  an  AC-powered  device  intended  to 
coagulate  or  cut  tissue  of  the  eye.  orbit, 
or  surrounding  skin  by  a  laser  beam. 

(b)  Classification.  Class  II. 

§  886.4400     Electronic  metal  locator. 

(a)  Identification.  An  electronic  metal 
locator  is  an  AC-powered  device  with 
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probes  intended  to  locate  metallic 
foreign  bodies  in  the  eye  or  eye  socket. 

(b)  Classification.  Class  11. 

§  886.4440    AC-powered  magnet. 

(a)  Identifirution.  An  AC-powered 
magnet  is  an  AC-powered  device  that 
generates  a  miignetic  field  intended  to 
find  and  remove  metallic  foreign  bodies 
from  eye  tissue. 

(b)  Classification.  Class  II. 

§  886.4445    Permanent  magnet 

(a)  IJciitification.  A  permanent 
magnet  is  a  nonelectric  device  that 
generates  a  magnetic  field  intended  to 
find  and  remove  metallic  foreign  bodies 
from  eye  tissue. 

(b)  Classification.  Class  I. 

§  886.4570    Optithalmic  surgical  marker. 

(a)  Identification.  An  ophthalmic 
surgical  marker  is  a  device  intended  to 
mark  by  use  of  ink.  dye,  or  indentation 
the  location  of  ocular  or  scleral  surgical 
manipulation. 

(b)  Classification.  Class  I. 

§  886.4610    Ocular  pressure  applicator. 

(a)  Identification.  An  ocular  pressure 
applicator  is  a  manual  device  that 
consists  of  a  sphygmomanometer-type 
squeeze  bulb,  a  dial  indicator,  a  band, 
and  bellows,  intended  to  apply  pressure 
on  the  eye  in  preparation  for  ophthalmic 
surgery. 

(b)  Classification.  Class  II. 

§  986.4670    Phacofragmentation  system. 

(a)  Identification.  A 
phacofragmentation  system  is  an  AC- 
powered  device  with  a  fragmenting 
needle  intended  for  use  in  cataract 
surgery  to  disrupt  a  cataract  with 
ultrasound  and  extract  the  cataract. 

(b)  Classification.  Class  II. 

§  886.4690    Ophttialmic  ptiotocoagulator. 

(a)  Identification.  An  ophthalmic 
photocoagulator  is  an  AC-powered 
device  intended  to  use  the  energy  from 
an  extended  noncoherent  light  source  to 
orclude  blood  vessels  of  the  retina, 
choroid,  or  ins. 

(b)  Classification.  Class  II. 

§  886.4750    Optithalmic  eye  shieM. 

(a)  Identification.  An  ophthalmic  eye 
shield  is  a  device  that  consists  of  a 
plastic  or  aluminum  eye  covering 
intended  to  protect  the  eye  or  retain 
dressing  materials  in  place. 

(b)  Classification.  Class  1.  The  device 
is  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820.  with  the  exception  of  §  820.180. 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198,  with 
respect  to  complaint  files. 


§  886.4770    Ophthalmic  operating 
spectacles  (loupes). 

(a)  Identification.  Ophthalmic 
operating  spectacles  (loupes)  are 
devices  that  consist  of  convex  lenses  or 
lens  systems  intended  to  be  worn  by  a 
surgeon  to  magnify  the  surgical  site 
during  ophthalmic  surgery. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820,  with  the  exception  of  §  820.180, 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198  with 
respect  to  complaint  files. 

§  886.4790     Ophthalmic  sponge. 

(a)  Identification.  An  ophthalmic 
sponge  is  a  device  that  is  an  absorbent 
sponge,  pad,  or  spear  made  of  folded 
gauze,  cotton,  cellulose,  or  other 
material  intended  to  absorb  fluids  from 
the  operative  field  in  ophthalmic 
surgery. 

(b)  Classification.  Class  II. 

§  886.4855    Ophthalmic  Instrument  table. 

(a)  Identification.  An  ophthalmic 
instrument  table  is  a  manual  device  on 
which  ophthalmic  instruments  are 
placed. 

(b)  Classification.  Class  I.  This  de\'ice 
is  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820,  with  the  exception  of  §  820.180, 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198,  with 
respect  to  complaint  files. 

Subpart  F— Therapeutic  Devices 

§  886.5100    Ophthalmic  beta  radiation 
source. 

(a)  Identification.  An  ophthalmic  beta 
radiation  source  is  a  device  intended  to 
apply  superficial  radiation  to  benign  and 
malignant  ocular  growths. 

(b)  Classification.  Class  II. 

§  886.5120    Low-power  binocular  loupe. 

(a)  Identification.  A  low-power 
binocular  loupe  is  a  device  that  consists 
of  two  eyepieces,  each  with  a  lens  or 
lens  system,  intended  for  medical 
purposes  to  magnify  the  appearance  of 
objects. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820,  with  the  exception  of  §  820.180, 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198,  with 
respect  to  complaint  files. 

5  886.5420    Contact  lens  inserter/ remover. 

(a)  Identification.  A  contact  lens 
inserter/remover  is  a  handheld  device 
intended  to  insert  or  remove  contact 
lenses  by  surface  adhesion  or  suction. 

(b)  Classification.  Class  I. 


§  866.5540    Low-vision  magnifier. 

(a)  Identification.  A  low-vision 
magnifier  is  a  device  that  consists  of  a 
magnifying  lens  intended  for  use  by  a 
patient  who  has  impaired  vision.  The 
device  may  be  held  in  the  hand  or 
attached  to  spectacles. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820,  with  the  exception  of  §  820.180, 
with  respect  to  general  requirements 
concerning  records,  and  §  820. 19B,  with 
respect  to  complaint  files. 

§  886.5600     Ptosis  crutch. 

(a)  Identification.  A  ptosis  crutch  is  a 
device  intended  to  be  mounted  on  the 
spectacles  of  a  patient  who  has  ptosis 
(drooping  of  the  upper  eyelid  as  a  result 
of  faulty  development  or  paralysis)  to 
hold  the  upper  eyelid  open. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820,  with  the  exception  of  §  820.180. 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198,  with 
respect  to  complaint  files. 

§  886.5800    Ophthalmic  bar  reader. 

(a)  Identification.  An  ophthalmic  bar 
reader  is  a  device  that  consists  of  a 
magnifying  lens  intended  for  use  by  a 
patient  who  has  impaired  vision.  The 
device  is  placed  directly  onto  reading 
material  to  magnify  print. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820  with  the  exception  of  §  820.180, 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198.  with 
respect  to  complaint  files. 

§  686.5810    Ophthalmic  prism  reader. 

(a)  Identification.  An  ophthalmic 
prism  reader  is  a  device  intended  for  use 
by  a  patient  who  is  in  a  supine  position 
to  change  the  angle  of  print  to  aid 
reading. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820,  with  the  exception  of  §  820.180. 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198,  with 
respect  to  complaint  files. 

§  866.5840    Magnifying  spectacles. 

(a)  Identification.  Magnifying 
spectacles  are  devices  that  consist  of 
spectacle  frames  with  convex  lenses 
intended  to  be  worn  by  a  patient  who 
has  impaired  vision  to  enlarge  images. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
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Part  820,  with  the  exception  of  §  820.180, 
with  respect  to  general  requirements 
concerning  records,  and  §  820198.  with 
respect  to  complaint  files 

§  886.5842    Spectacle  frame. 

(a)  Identification.  A  spectacle  frame  is 
a  device  made  of  metal  or  plastic 
intended  to  hold  prescription  spectacle 
lenses  worn  by  a  patient  to  correct 
refractive  errors. 

(b)  Classification.  Class  1. 

§  886.5844    Prescription  spectacle  lens. 

(a)  Identification.  A  prescription 
spectacle  lens  is  a  glass  or  plastic 
device  that  is  a  lens  intended  to  be  worn 
by  a  patient  in  a  spectacle  frame  to 
provide  refractive  corrections  in 
accordance  with  a  prescription  for  the 
patient.  The  device  may  be  modified  to 
protect  the  eyes  from  bright  sunlight 
(i.e..  prescription  sunglasses). 
Prescription  sunglass  lenses  may  be 
reflective,  tinted,  polarizing,  or 
photosensitized. 

(b)  Classification.  Class  I. 

§  886.5850    Sunglasses  (nonprescription). 

(a)  Identification.  Sunglasses 
(nonprescription)  are  devices  that 
consist  of  spectacle  frames  or  clips  with 
absorbing,  reflective,  tinted,  polarizing. 
or  photosensitized  lenses  intended  to  be 
worn  by  a  person  to  protect  the  eyes 
from  bright  sunlight  but  not  to  provide 
refractive  corrections.  This  device  is 
usually  available  over-the-counter. 

(b)  Classification.  Class  I. 

§  886.5870    Low-vision  telescope. 

(a)  Identification.  A  low-vision 
telescope  is  a  device  that  consists  of  an 
arrangement  of  lenses  or  mirrors 
intended  for  use  by  a  patient  who  has 
impaired  vision  to  increase  the  apparent 
size  of  objects.  This  generic  type  of 
device  includes  handheld  or  spectacle 
telescopes. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820.  with  the  exception  of  §  820.180. 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198.  with 
respect  to  complaint  files. 

§  886.5900    Electronic  vision  aid. 

(a)  Identification.  An  electronic  vision 
aid  is  a  battery-powered  device  that 
consists  of  an  electronic  sensor/ 


transducer  intended  for  use  by  a  patient 
who  has  impaired  vision  or  blindness,  to 
translate  visual  images  of  objects  into 
tactile  or  auditory  signals. 
(b)  Classification.  Class  I. 

§  886.5910    Image  intensification  vision 
aid. 

(a)  Identification.  An  image 
intensification  vision  aid  is  a  battery- 
powered  device  intended  for  use  by  a 
patient  who  has  limited  dark  adaptation 
or  impaired  vision  to  amplify  ambient 
light. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820,  with  the  exception  of  §  820.180, 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198,  with 
respect  to  complaint  files. 

§  886.59 1 5    Optical  vision  aid. 

(a)  Identification.  An  optical  vision 
aid  is  a  device  that  consists  of  a 
magnifying  lens  with  accompanying 
battery-powered  light  source  intended 
for  use  h\  a  patient  who  has  impaired 
vision  to  increase  the  apparent  size  of 
object  detail. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820.  with  the  exception  of  §  820.180. 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198,  with 
respect  to  complaint  files. 

§  886.5916     Rigid  gas  permeable  contact 
lens. 

(a)  Identification.  A  rigid  gas 
permeable  contact  lens  is  a  device 
intended  to  be  worn  directly  against  the 
cornea  of  the  eye  to  correct  vision 
conditions.  The  device  is  made  of 
various  materials,  such  as  cellulose 
acetate  butyrate,  polyacrylate-silicone. 
or  silicone  elastomers,  whose  main 
polymer  molecules  generally  do  not 
absorb  or  attract  water. 

(b)  Classification.  Class  111. 

(c)  Date  PMA  or  notice  of  completion 
of  a  PDP  is  required.  As  of  May  28,  1976, 
an  approval  under  section  515  of  the  act 
is  required  before  this  device  may  be 
comimercially  distributed.  See  §  886.3. 

§  886.5918     Rigid  gas  permeable  contact 
lens  solution. 

(a)  Identification.  A  rigid  gas 
permeable  contact  lens  solution  is  a 


device  intended  to  clean,  disinfect,  wel, 
or  store  a  rigid  gas  permeable  contact 
lens  (§  886.5916). 

(b)  Classification.  Class  III. 

(c)  Date  PMA  or  notice  of  completion 
of  a  PDP  IS  required.  As  of  May  28,  1976, 
an  approval  under  section  515  of  the  act 
is  required  before  this  device  may  be 
commercially  distributed.  See  §  886.3. 

§  886.5925     Soft  (hydrophilic)  contact  lens. 

(a)  Identification.  A  soft  (hydrophilic) 
contact  lens  is  a  device  intended  to  be 
worn  directly  against  the  cornea  and 
adjacent  limbal  and  scleral  areas  of  the 
eye  to  correct  vision  conditions  or  act  as 
a  therapeutic  bandage.  The  device  is 
made  of  various  polymer  materials  the 
main  poiymer  molecules  of  which 
absorb  or  attract  a  certain  volume 
(percentage)  of  water. 

(b)  Classification.  Class  III. 

(c)  Date  PMA  or  notice  of  completion 
of  a  PDP  is  required.  As  of  May  28, 1976, 
an  approval  under  section  515  of  the  act 
is  required  before  this  device  may  be 
commercially  distributed.  See  §  886.3. 

§  886.5928     Soft  (hydrophilic)  contact  lens 
solution. 

(a)  Identification.  A  soft  (hydrophilic) 
contact  lens  solution  is  a  device 
intended  to  clean,  disinfect,  wet.  or  store 
a  soft  (hydrophilic)  contact  lens 

(§  886.5925). 

(b)  Classification.  Class  III. 

(c)  Date  PMA  or  notice  of  completion 
of  a  PDP  is  required.  As  of  May  28,  1976, 
an  approval  under  section  515  of  the  act 
is  required  before  this  device  may  be 
commercially  distributed.  See  §  886  3. 

§  886.5933    Contact  lens  heat  disinfection 
unit 

(a)  Identification.  A  contact  lens  heat 
disinfection  unit  is  a  device  intended  to 
disinfect  a  contact  lens  by  means  of 
heat. 

(b)  Classification.  Class  III. 

(c)  Date  PMA  or  notice  of  completion 
of  a  PDP  is  required.  As  of  May  28, 1976, 
an  approval  under  section  515  of  the  act 
is  required  before  this  device  may  be 
commercially  distributed.  See  §  886.3. 

Dated  June  15,  1987. 
Frank  E.  Young, 

Commissioner  of  Food  and  Drugs. 
jFR  Doc.  87-20049  Filed  9-1-87;  8:45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  886 

(Docket  No.  86N-0013I 

Ophttialmic  Devices;  Proposed 
Exemptions  From  Premarket 
Notification 

AGENCV:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
exempt  from  the  requirement  of 
premarl<et  notification,  with  limitations, 
55  class  I  ophthalmic  dt'v  ires.  Flsewhere 
in  this  issue  of  the  Federal  Register.  FDA 
is  publishing  a  final  rule  classifying 
these  and  other  ophthalmic  devices. 
These  actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976 
and  are  a  step  in  implementing  one  of 
the  goals  in  FDA's  plan  for  action. 
DATES:  Comments  by  November  2, 1987. 
F^DA  is  proposing  that  the  final  rule 
based  on  this  proposed  rule  become 
effective  30  days  after  its  date  of 
publication  in  the  Federal  Register. 

ADDRESS:  VVntte.^  comments  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration.  Rm. 
4-62.  5600  Fishers  Lane,  Rockville.  MD 
20857 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  E.  Jacobs,  Center  for  Devices  and 

Radiological  Health  (HFZ-460),  Food 
and  Drug  Administration.  8757  Georgia 
Ave..  Silver  Spring.  MD  20910,  301-427- 
7320. 

SUPPLEMENTARY  INFORMATION:  The 

Medical  Device  Amendments  of  1976 
(Pub.  L.  94-295,  hereinafter  called  the 
amendments)  establish  a  comprehensive 
system  for  the  regulation  of  medical 
devices  intended  for  human  use.  One 
provision  of  the  amendments,  section 
513  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C.  360c). 
establishes  three  categories  (classes)  of 
devices,  depending  on  the  regulatory 
controls  needed  to  provide  reasonable 
assurance  of  their  safety  and 
effectiveness;  class  I,  general  controls; 
class  II,  performance  standards;  and 
class  III,  premarket  approval. 

Section  513(d)(2)[A]  of  the  act  (21 
U,S,C,  360c(d)(2](A))  authorizes  FDA  to 
exempt,  by  regulation,  a  generic  type  of 
class  I  device  from  the  requirement  of, 
among  other  things,  premar*^  et 
notification  in  section  510(k)  of  the  act 
(21  use.  360(k))  and  21  CFR  Part  807, 
Subpart  E.  Such  an  exemption  allows 
manufacturers  to  introduce  into 


commerital  distribution  devices  of  the 
generic  type  exempted  without  first 
submitting  to  FDA  a  premarket 
notification.  When  Ft)A  was  publishing 
its  proposed  classification  regulations 
for  preaitendment  devices,  the  agency 
did  not  routinely  evaluate  whether  it 
should  grant  to  manufacturers  of  such 
devices  placed  in  class  I  an  exemption 
from  the  requirement  of  premarket 
notification  in  section  510(k)  of  the  act 
and  21  CFR  Part  807,  Subpart  E. 
Generally,  F'DA  considered  such 
exemptions  only  when  the  advisory 
panels  recommended  the  exemptions. 

Recently,  FDA  developed  criteria  for 
exempting  certain  class  I  devices  from 
the  requirement  of  premarket 
notification,  to  reduce  the  number  of 
premarket  notifications  on  relatively 
innocuous  devices  while  freeing  agency 
resources  for  the  review  of  more 
complex  notifications. 

The  development  of  these  criteria  and 
the  issuance  of  proposed  and  final  rules 
exempting  appropriate  devices  from  the 
requirement  of  premarket  notification  in 
section  510(k)  of  the  act  will  help 
implement  a  goal  in  FDA's  July  1985  "A 
Plan  for  Action"  (Ref.l). 

Criteria  for  510(l<)  Exemptions 

FDA  13  proposing  to  exempt  a  generic 
type  of  class  1  device  from  the 
requirement  of  premarket  notification 
with  the  limitations  described  below,  if 
FDA  determines  that  premarket 
notification  is  not  necessary  for  the 
protection  of  the  public  health.  FDA  may 
propose  to  grant  an  exemption  if  both  of 
the  following  criteria  are  met: 

1.  FDA  has  determined  that  the  device 
does  not  have  a  significant  history  of 
false  or  misleading  claims  or  of  risks 
associated  with  inherent  characteristics 
of  the  device  such  as  device  design  or 
materials.  When  making  these 
determinations,  FDA  may  consider  the 
frequency,  persistence,  cause,  or 
seriousness  of  such  claims  or  risks,  or 
other  factors. 

2.  FDA  has  determined  that:  (a) 
Characteristics  of  the  device  necessary 
for  its  safe  and  effective  performance 
are  well  established;  (b)  anticipated 
changes  in  the  device  that  are  of  the 
type  that  could  affect  safety  and 
effectiveness  will  (1)  be  readily 
detectable  by  users  by  visual 
examination  or  other  means,  such  as 
routine  testing,  e.g.,  testing  of  a  clinical 
laboratory  reagent  with  positive  and 
negative  controls,  before  causing  harm; 
or  (2)  not  materially  increase  the  risk  of 
injury,  incorrect  diagnosis,  or  ineffective 
treatment:  and  (c)  that  any  changes  in 
the  device  will  not  be  likely  to  result  in 
a  change  in  the  device's  classification. 


FDA  will  make  the  determinations 
above  based  on  its  knowledge  of  the 
device,  including  past  experience  with 
premarket  notification  and  publicly 
available  reports  or  studies  on  device 
performance.  Based  on  the  above 
criteria.  FDA  will  place  the  exempted 
device  into  the  same  class  as  the  class  I 
device  to  which  it  would  be 
substantially  equivalent. 

FDA  may,  if  it  has  concerns  only 
about  certain  types  of  changes  in  a  class 
1  device,  grant  a  limited  exemption  from 
premarket  notification  for  the  generic 
type  of  device.  A  limited  exemption  will 
specify  what  types  of  changes 
manufacturers  must  continue  to  report 
to  FDA.  For  example,  FDA  may  exempt 
a  device  except  when  a  manufacturer 
intends  to  use  a  different  material. 

FDA's  decision  to  grant  an  exemption 
from  the  requirement  of  premarket 
notification  (section  510(k)  of  the  act)  for 
a  generic  type  of  class  I  device  is  based 
upon  the  existing  and  reasonably 
foreseeable  characteristics  of 
commercially  distributed  devices  within 
that  generic  type.  Because  FDA  cannot 
anticipate  every  change  in  intended  use 
or  characteristic  of  a  device  that  could 
significantly  affect  a  device's  safety  or 
effectiveness,  manufacturers  of  any 
commercially  distributed  class  1  device 
for  which  FDA  has  granted  an 
exemption  from  the  requirement  of 
premarket  notification  must  still  submit 
a  premarket  notification  to  FDA  before 
introducing  or  delivering  for 
introduction  into  interstate  commerce 
for  commercial  distribution  the  device 
when: 

(a)  The  device  is  intended  for  a  use 
different  from  its  intended  use  before 
May  28. 1976,  or  the  device  is  intended 
for  a  use  different  from  the  intended  use 
of  a  premendments  device  to  which  it 
had  been  determined  to  be  substantially 
equivalent:  e.g.,  the  device  is  intended 
for  a  different  medical  purpose,  or  the 
device  is  intended  for  lay  use  where  the 
former  intended  use  was  by  health  care 
professionals  only;  or 

(b)  The  modified  device  operates 
using  a  different  fundamental  scientific 
technology  than  that  in  use  in  the  device 
before  May  28, 1976;  e.g..  a  surgical 
instrument  cuts  tissue  with  a  laser  beam 
rather  than  with  a  sharpened  metal 
blade,  or  an  in  vitro  diagnostic  device 
detects  or  identifies  infectious  agents  by 
using  a  deoxyribonucleic  acid  (DNA) 
probe  or  nucleic  acid  hybridization 
technology  rather  than  culture  or 
immunoassay  technology. 
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Application  of  the  Criteria  to  Class  I 
Ophthalmic  Devices 

In  the  proposed  regulations  of  [anuarv 
26.  1982  (47  FR  3694),  FDA  proposed  to  ' 
classify  preamendments  ophthalmic 
devices  in  accordance  with  the 
amendments.  When  FDA  proposed  to 
classify  the  55  devices  below,  the 
agency  did  not  propose  exemptions  from 
the  requirement  of  premarket 
notification  for  these  devices.  The  Pane! 
did  not  recommend  exemptions  from  the 
requirement  of  premarket  notification 
for  certain  of  these  devices.  FDA  agrees 
that  full  exemption  from  premarket 
notification  is  unjustified  for  these 
devices,  however,  for  efficient 
enforcement  of  the  act  and  consistent 
with  its  policy  regarding  exemptions 
from  premarket  notification,  FDA  now  is 
proposing  to  exempt  from  the 
requirement  of  premarket  notification, 
with  limitations,  the  55  devices  below. 


Secho" 


^evc© 


S*>-i'0'i 


886  «230 
886  4335 
886  4350 
886  4360 
8664445 
886  4570 
886  4770 
886  4855 


886  5120 
886  5420 
886  5540 
686  5600 
886  580O 
886  5810 
8B6  5840 


Dev»ce 


Subpai  B— Oognosiic  Devices 


886  1040 

Ocular  esl^es<ometeI 

886)140 

Oo«iihan™c  ctia" 

886  1150  . 

Visual  acmiv  cnai 

886  1170 

Color  vision  lesler 

886  1190 

Disio<nele< 

886  1200 

Opiokineitc  cJrum, 

886.1270 

EMOpfittiaimomelef 

886  1320 

Fo-mxscope 

886  1330 

Amsle'  gno 

886  1350 

Keoloscope 

886  1375 

Bagotioi  lens 

886  1380 

Diagnostic  conaensmg  lens 

886  1390 

Fie«it>te  dagnoslic  Fresnei  lens 

886  1395     . 

OiagnostK  Hruby  lundus  leos. 

886  1400 

MaOdox  lens 

886  1410 

Ophlhaimic  tnal  lens  clip 

8861415    , 

OpntnaiiTnc  tnai  lens  I'ame 

886  1420 

OphmaiTOc  lens  gauge 

886  1460 

Siereopsis  measuring  mslrumeoi 

886  1500 

Headband  mirrof 

886  1605  

Penmeier 

886  1650 

OphinaiTiic  ba'  prism 

686  1655   ... 

Ophinalmic  Fresnei  pnsm 

886  1660 

Gontoscopic  pfism 

866  1665 

Ophlhalnnic  rolary  pnsm 

886  1  roo 

Pupidomeier 

886  1770 

Manual  retractof 

886  1790 

Nea'-poinl  ruler 

886  1800 

Schirmer  Slnp 

886  1810 

Tangent  screen  (campmeteri 

886  1840 

Simuiatan  imciudmg  crossed  cvtrnderl 

886  1860 

Opninalmc  instrument  stand 

886  1870 

Stereoscope 

886  1880 

Fusion  and  stereoscopic  target 

886  1906 

Nystagmus  tape 

886  1910 

Spectacle  dissociation  test  system 

Subpart  E— Surgical  Devices 


Op+ittialmic  kmfe  test  drum 

Operating  headlamp 

Marxial  oprithaimic  surgica-  mstrumenl 

Ocular  Surgery  irngation  device 

Permar^ent  magnet 
I  Opnttia*mic  surgical  marker 
I  Opfimaimic  operalKig  spectacles  (loupes) 
i  Opitnaimic  instrumenl  taWe 


Subpart  F— Therapeutic  Devices 


Low-ponvw  bmocuiar  loupe 
Contact  lens  inserter  .'remover 
Lo*-vision  magnifier 
Ptosis  cutcti 
Opntnatrmc  bar  reader. 
Opntnairmc  pnsm  reader 
Magiitying  spe^ctacies 


686  5844  Prescripiion  spectacle  lens 

886  5870  Low-vision  telescope 

886  5910  ,  image  iniens^ticalion  vision  aid 

886  59 '5  ;  Optical  viswr  aid 


Elsewhere  in  this  issue  of  the  Federal 
Register.  FDA  is  publishing  a  final  rule 
classifying  the  devices  above  in  class  1. 
FDA  is  proposing  in  this  document  to 
grant  an  exemption  from  the 
requirement  of  premarket  notification 
for  each  of  the  devices  abo\ e.  However, 
the  proposed  exemptions  for  the  ocular 
esthesiometer  (§  886.1640),  gonioscopic 
prism  (§  886.1660),  Schirmer  strip 
(§  886.1800).  ophthalmic  surgical  marker 
(§  886.4570).  magnifying  spectacles 
(§  886.5840).  and  prescription  spectacle 
lens  (§  886.5844)  are  limited  and  would 
apply  only  to  those  devices  made  of  the 
same  materials  that  were  used  in  the 
devices  before  May  28,  1976.  Further,  the 
proposed  exemption  for  the  ocular 
surgery  irrigation  device  (§  886.4360)  is 
limited  and  would  apply  only  to  uses 
where  the  device  does  not  contact  the 
patient's  body. 

References 

The  following  information  has  been 
placed  in  the  Dockets  Mdnagement 
Branch  (HFA-305).  Food  and  Drug 
Administration.  Rm.  4-62.  5600  Fishers 
Lane.  Rockville,  MD  20857.  and  may  be 
seen  by  interested  persons  from  9  a.m. 
to  4  p.m..  Monday  through  Friday. 

1.  "Food  and  Drug  Administration — A 
Plan  for  Action."  Public  Health  Service, 
Department  of  Health  and  Human 
Services.  July  1985,  p.  18. 

Environmental  Impact 

The  agency  has  determined  under  21 

CFR  25.24(e)(2)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Economic  Impact 

FDA  has  carefully  analyzed  the 
economic  effects  of  this  proposed  rule 
and  has  determined  that  the  proposed 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  defined  by  the  Regulatory 
Flexibility  Act.  In  accordance  with 
section  3(g)(1)  of  Executive  Order  12291. 
the  impact  of  this  proposed  rule  has 
been  carefully  analyzed,  and  it  has  been 
determined  that  the  proposed  rule  does 
not  constitute  a  major  rule  as  defined  in 
section  1(b)  of  the  Executive  Order.  The 
devices  subject  to  this  proposed  rule  are 
now  subject  only  to  the  general  controls 
provisions  of  the  Federal  Food,  Drug. 


and  Cosmetic  Act  (21  U.S.C.  351.  352. 
380.  360f,  360h.  360i.  and  360j),  with 
certain  exemptions.  Under  any  final  rule 
based  on  this  proposal,  the  devices 
would  remain  sub)ect  to  such  controls. 
other  than  premarket  notification. 

Interested  persons  may,  on  or  before 
November  2.  1987,  submit  to  the  Dockets 
Management  Branch  [address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Pari  886 

Medical  devices.  Ophthal.T.ic  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
Part  886  be  amended  as  foliows: 

PART  886— OPHTHALMIC  DEVICES 

1.  The  authority  citation  for  21  CFR 
Part  886  continues  to  read  as  foliows: 

Authority:  Sees.  501(f).  510.  513,  515.  520. 

701(a|.  52  Stat.  1055.  76  Stat.  794-795  as 
amended.  90  Stat.  540-546.  552-559.  565-574. 
576-577  (21  U.S.C.  351(f).  360,  360c,  360e.  360j, 
371(a)|;  21  CFR  5  10. 

2.  Part  886  is  amended  by  adding  new 
§  886.9,  to  read  as  follows: 

si  886.9    Limitations  of  exemptions  from 
section  5lO<k)  of  the  act. 

FDA  s  decision  to  grant  an  exemption 
from  the  requirement  of  premarket 
notification  (section  510(k)  of  the  act)  for 
a  generic  type  of  class  I  device  is  based 
upon  the  existing  and  reasonably 
foreseeable  characteristics  of 
commercially  distributed  devices  within 
that  generic  type.  Because  FDA  cannot 
anticipate  every  change  in  intended  use 
or  characteristic  that  could  significantly 
affect  a  device's  safety  or  effectiveness, 
manufacturers  of  any  commercially 
distributed  class  I  device  for  which  FDA 
has  granted  an  exemption  from  the 
reouirement  of  premarket  notification 
must  still  submit  a  premarket 
notification  to  FDA  before  introducing 
or  delivering  for  introduction  into 
interstate  commerce  for  commercial 
distribution  the  device  when: 

(a)  The  device  is  intended  for  a  use 
different  from  its  intended  use  before 
May  28. 1976,  or  the  device  is  intended 
for  a  use  different  from  the  intended  use 
of  a  preamendments  device  to  which  it 
had  been  determined  to  be  substantially 
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equivalent;  e.g..  the  device  is  intended 
for  a  different  medical  purpose,  or  the 
device  is  intended  for  lay  use  where  the 
former  intended  use  was  by  health  care 
professionals  only;  ur 

(b)  The  modified  device  operates 
using  a  different  fundamental  scientific 
technology  than  that  in  use  in  the  device 
before  May  28, 1976:  e.g.,  a  surgical 
instrument  cuts  tissue  with  a  laser  beam 
rather  than  with  a  sharpened  metal 
blade,  or  an  in  vitro  diagnostic  device 
detects  or  identifies  infectious  agents  by 
using  a  deoxyribonucleic  acid  (DNA) 
probe  or  nucleic  acid  hybridization 
technology  rather  than  culture  or 
immunoassay  technology. 

3,  In  §  886  1040  by  revising  paragraph 
(b)  to  read  as  follows: 

§886,1040     Ocular  esthesiometer. 

(b)  Classification.  Class  I.  If  the 
device  is  made  of  the  same  materials 
that  were  used  in  the  device  before  May 
28.  1976,  the  device  is  exempt  from  the 
premarket  notification  procedures  in 
Subpart  E  of  Part  807.  The  device  is 
exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820,  with  the  exception  of  §  820.180, 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198,  with 
respect  to  complaint  files. 

4.  In  §  886.1140  by  revising  paragraph 
(b)  to  read  as  follows: 

§  886.1 140     Ophthalmic  chair. 

*  •  •  •  • 

(b)  Classification.  Class  I  for  manual 
ophthalmic  chair.  The  device  is  exempt 
from  the  premarket  notification 
procedures  in  Subpart  E  of  Part  807.  The 
device  is  exempt  from  the  current  good 
manufdcturing  practice  regulations  in 
Part  820.  with  the  exception  of  §  820.180, 
with  respt'ct  to  general  requirements 
concernmg  records,  and  §  820.198.  with 
respect  to  complaint  files. 

5,  In  §  886.1150  by  revising  paragraph 
(b)  to  read  as  follows: 

§  886. 1 1 50     Visual  acuity  chart. 

(b)  Classitication.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807.  The  device  is  exempt  from  the 
current  good  manufacturing  practice 
regulations  in  Part  820.  with  the 
exception  of  §  820,180.  with  respect  to 
general  requirements  concerning 
records,  and  §  820.198.  with  respect  to 
complaint  files. 

6.  In  §  886.1170  by  revising  paragraph 
(b)  to  read  as  follows: 

§886.1170    Color  vision  tester. 


(b)  Classification.  Class  I,  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807.  The  device  is  exempt  from  the 
current  good  manufacturing  practice 
regulations  in  Part  820,  with  the 
exception  of  §  820,180.  with  respect  to 
general  requirements  concerning 
records,  and  §  820.198.  with  respect  to 
complaint  files. 

7,  In  §  886.1190  by  revising  paragraph 
(b)  to  read  as  follows: 

§886.1190    Distometer. 

•  •         *         •         * 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807.  The  device  is  exempt  from  the 
current  good  manufacturing  practice 
regulations  in  Part  820.  with  the 
exception  of  §  820.180,  with  respect  to 
general  requirements  concerning 
records,  end  §  820.198.  with  respect  to 
complaint  files, 

8,  In  §  B86.1200  by  revising  paragraph 
(b)  to  read  as  follows: 

§  886.1200     Optokinetic  drum. 

*  •  •  •  • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807.  The  device  is  exempt  from  the 
current  good  manufacturing  practice 
regulations  in  Part  820,  with  the 
exception  of  §  820.180,  with  respect  to 
general  requirements  concerning 
records,  and  §  820,198.  with  respect  to 
complaint  files. 

9,  In  §  886,1270  by  revising  paragraph 
(b)  to  read  as  follows: 

§886,1270    Exophthalmometer. 

(b)  Classification.  Class  I.  The  device 
18  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807. 

10,  In  §  886,1320  by  revising  paragraph 
(b)  to  read  as  follows: 

§886.1320    Fornixscope. 

*  •  •  •  ■ 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807.  The  device  is  exempt  from  the 
current  good  manufacturing  practice 
regulations  in  Part  820,  with  the 
exception  of  §  820.180,  with  respect  to 
general  requirements  concerning 
records,  and  §  820.198,  with  respect  to 
complaint  files. 

11,  In  S  886,1330  by  revising  paragraph 
(b)  to  read  as  follows: 

§886.1330     Amstergrld. 


UM  I 


(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807.  The  device  is  exempt  from  the 
current  good  manufacturing  practice 
regulations  in  Part  820.  with  the 
exception  of  §  820.180,  with  respect  to 
general  requirements  concerning 
records,  and  §  820.198.  with  respect  to 
complaint  files, 

12.  In  §  886.1350  by  revising  paragraph 
(b)  to  read  as  follows: 

§886.1350     Ktratoscope. 

•         *         *         •         * 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807.  The  device  is  exempt  from  the 
current  good  manufacturing  practice 
regulations  in  Part  820,  with  the 
exception  of  {  820.180,  with  respect  to 
general  requirements  concerning 
records,  and  §  820.198,  with  respect  to 
complaint  files, 

13.  In  §  886.1375  by  revising  paragraph 
(b)  to  read  as  follows: 

§886.1375     Bagollni  lens. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807.  The  device  is  exempt  from  the 
current  good  manufacturing  practice 
regulations  in  Part  820,  with  the 
exception  of  §  820.180.  with  respect  to 
general  requirements  concerning 
records,  and  §  820.198.  with  respect  to 
complaint  files, 

14.  In  §  886.1380  by  revising  paragraph 
(b)  to  read  as  follows: 

§  886,1380    Diagnostic  condensing  lens. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807.  The  device  is  exempt  from  the 
current  good  manufacturing  practice 
regulations  in  Part  820,  with  the 
exception  of  §  820.180  with  respect  to 
general  requirements  concerning 
records,  and  J  820.198,  with  respect  to 
complaint  files. 

15.  In  §  886.1390  by  revising  paragraph 
(b)  to  read  as  follows: 

§  886. 1 390     Flexible  diagnostic  Fresnel 
lens. 


(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807.  The  device  is  exempt  from  the 
current  good  manufacturing  practice 
regulations  in  Part  820.  with  the 
exception  of  §  820  180,  with  respect  to 
general  requirements  concerning 
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records,  and  §  820,198.  with  respect  to 
complaint  files. 

16.  In  §  886.1395  by  revising  paragraph 

(b)  to  read  as  follows: 

§  886.1395    DiagrK>stlc  Hruby  fundus  tens. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807.  The  device  is  exempt  from  the 
current  good  manufacturing  practice 
regulations  in  Part  820.  with  the 
exception  of  §  820.180,  with  respect  to 
general  requirements  concerning 
records,  and  §  820.198,  with  respect  to 
complaint  files. 

17.  In  §  886.1400  by  revising  paragraph 
(b)  to  read  as  follows: 

§886.1400     Maddoxlens. 

(b)  Classification.  Class  I.  The  device 

is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807.  The  device  is  exempt  from  the 
current  good  manufacturing  practice 
regulations  in  Part  620,  with  the 
exception  of  §  820.180,  with  respect  to 
general  requirements  concerning 
records,  and  §  820.198,  with  respect  to 
complaint  files. 

18.  In  §  886.1410  by  revising  paragraph 
(b)  to  read  as  follows: 

§  886.1410     Ophthalmic  trial  lens  clip. 

*  •  •  ■  ■ 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807.  The  device  is  exempt  from  the 
current  good  manufacturing  practice 
regulations  in  Part  820,  with  the 
exception  of  §  820.180.  with  respect  to 
general  requirements  concerning 
records,  and  §  820,198.  wiih  respect  to 
complaint  files. 

19.  In  §  886,1415  by  revising  paragraph 
(b)  to  read  as  follows: 

§  886.1415     Ophthalmic  trial  lens  frame. 

(b)  Classification.  Class  I.  The  device 

is  exempt  from  the  premarket 
notification  procedures  in  Subp.irt  E  of 
Part  807.  The  device  is  exempt  from  the 
current  good  manufactaring  practice 
regulations  in  Part  820,  with  the 
exception  of  §  820.180,  with  respect  to 
general  requirements  concerning 
records,  and  §  820.198.  with  respect  to 
complaint  files. 

20.  In  §  686.1420  by  revising  paragraph 
(b)  to  read  as  follows: 

§  886. 1 420    Ophthalmic  lens  gauge. 

(b)  Classification.  Class  1.  The  device 
is  exempt  from  the  premarket 


notification  procedures  in  Subpart  E  of 
Part  807. 

21.  In  §  886.1460  by  revising  paragraph 
(b)  to  read  as  follows: 

§  886.1460     Stereopsis  measuring 

instrument. 

*  1  *  *  • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807.  The  device  is  exempt  from  the 
current  good  manufacturing  practice 
regulations  in  Part  820.  with  the 
exception  of  §  820.180.  with  respect  to 
general  requirements  concerning 
records,  and  §  820.198.  with  respect  to 
complaint  files. 

22.  In  §  886.1500  by  revising  paragraph 
(b)  to  read  as  follows: 

§886.1500     Headband  mirror. 

***** 

(b)  Classification.  Class  1.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807.  The  device  is  exempt  from  the 
current  good  manufacturing  practice 
regulations  in  Part  820,  with  the 
exception  of  §  820.180,  with  respect  to 
general  requirements  concerning 
records,  and  §  820.198,  with  respect  to 
complaint  files, 

23.  In  §  886.1605  by  revising  paragraph 
(b)  to  read  as  follows: 

§886.1605     Perimeter. 

(b)  Classification.  (1)  Class  I  for 
manual  perimeter.  The  device  is  exempt 
from  the  premarket  notification 
procedures  in  Subpart  E  of  Part  807.  The 
device  is  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820,  with  the  exception  of  §  820.180, 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198.  with 
respect  to  comiplaint  files. 

24.  In  §  886,1650  by  revising  paragraph 
(b)  to  read  as  follows: 

§886.1650     Ophthalmic  bar  prism. 

*  k  •  •  * 

(b)  Classification.  Class  I.  The  device 
IS  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807.  The  de\  ice  is  exempt  from  the 
current  good  manufacturing  practice 
regulations  m  Pa.^t  820,  with  the 
exception  of  §  820.180,  with  respect  to 
general  requirements  concerning 
records,  and  §  820.198,  with  respect  to 
complaint  files. 

25.  In  §  886,1655  by  revising  paragraph 
(b)  to  read  as  follows: 

§  886.1655    Ophthalmic  Fresnel  prism. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 


notification  procedures  in  Subpart  E  of 
Part  807.  The  device  is  exempt  from  the 
current  good  manufacturing  practice 
regulations  in  Part  820.  with  the 
exception  of  §  820.180.  with  respect  to 
general  requirements  concerning 
records,  and  §  820.198.  with  respect  to 
complaint  files. 

26.  In  §  886.1660  by  revising  paragraph 
(b)  to  read  as  follows: 

§  886  1660     Gc":oscopic  pr'sm. 

(b)  Classification.  Class  I.  If  the 

device  is  made  of  the  same  materials 
that  were  used  in  the  device  before  May 
28.  1976,  the  device  is  exempt  from  the 
premarket  notification  procedures  in 
Subpart  E  of  Part  807. 

27.  In  §  886.1665  by  revising  paragraph 
(b)  to  read  as  follows: 

§  886.1665     Optithalmc  rotary  prism, 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807.  The  device  is  exempt  from  the 
current  good  manufacturing  practice 
regulations  in  Part  820,  with  the 
exception  of  §  820.180,  with  respect  to 
general  requirements  concerning 
records,  and  §  820.198.  with  respect  to 
complaint  files. 

28.  In  §  886.1700  by  revising  paragraph 
(b)  to  read  as  follows: 

§886.1700    Pupillometer. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807.  The  device  is  exempt  from  the 
current  good  manufacturing  practice 
regulations  in  Part  820.  with  the 
exception  of  §  820.180.  with  respect  to 
general  requirements  concerning 
records,  and  §  820  198.  with  respect  to 
complaint  files. 

29.  In  §  886.1770  by  revising  paragraph 
(b)  to  read  as  follows: 

§886.1770     Manual  refractor. 

•  •  •  >  • 

(b)  Classification.  Class  I.  Thr  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807.  The  device  is  exempt  from  the 
current  good  manufac!ur;ng  practice 
regulations  in  Part  820,  with  the 
exception  of  §  820.180.  with  respect  to 
general  requirements  concerning 
records,  and  §  820  198.  w;th  respect  to 
complaint  files 

30.  In  §  886  1790  by  revising  paragraph 
(b)  to  read  as  follows: 

§  886,1790     Near-point  ruler 
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(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premurket 
notificition  procedures  in  Subpart  E  of 
Part  H07.  The  device  is  exempt  from  the 
current  good  manufacturing  practice 
regulations  in  Part  820.  with  the 
exception  of  §  820.180.  with  respect  to 
general  requirfm(^nts  concerning 
records,  and  S  820.198,  with  respect  to 
complaint  files. 

31.  In  §  886.1800  by  revising  paragraph 
(b)  to  read  as  follows: 

§886.1800    Schirmer  strip. 

(b)  Classifications.  Class  I.  If  the 
device  is  made  of  the  same  materials 
that  were  used  in  the  device  before  May 
28,  1976.  the  device  is  exempt  from  the 
premarket  notification  procedures  in 
Subpart  E  of  Part  807. 

32.  In  §  886.1810  by  revising  paragraph 
(b)  to  read  as  follows: 

§  886.1810     Tangent  screen  (campimeter). 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807.  The  device  is  exempt  from  the 
current  good  manufacturing  practice 
regulations  in  Part  820,  with  the 
exception  of  §  820.180,  with  respect  to 
general  requirements  concerning 
records,  and  §  820.198.  with  respe^.  to 
complaint  files. 

33.  In  §  886.1840  by  revising  paragraph 
(b)  to  read  as  follows: 

;;  886. 1840     Slmulatan  (including  crossed 
cylinder), 

•  «  *  •  * 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807.  The  device  is  exempt  from  the 
current  good  manufacturing  practice 
regulations  in  Part  820.  with  the 
exception  of  §  820.180.  with  respect  to 
general  requirements  concerning 
records,  and  §  820.198.  vv;th  respect  to 
complaint  files. 

34.  In  §  886.1860  by  revising  paragraph 
(b)  to  read  as  follows: 

§  885.1860     Optithalmtc  instrument  stand. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807.  The  device  is  exempt  from  the 
current  good  manufacturing  practice 
regulations  in  Part  820.  with  the 
exception  of  §  820.180.  with  respect  to 
general  requirements  concerning 
records,  and  §  820.198,  with  respect  to 
complaint  files. 

35.  In  §  886.1870  by  revising  paragraph 
(b)  to  read  as  follows. 


§886.1870    Stereoscope. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807.  The  device  is  exempt  from  the 
current  good  manufacturing  practice 
regulations  in  Part  820,  with  the 
exception  of  §  820.180,  with  respect  to 
general  requirements  concerning 
records,  and  §  820.198,  with  respect  to 
complaint  files. 

36,  In  §  886.1880  by  revising  paragraph 
(b)  to  read  as  follows; 

§886.1880     Fusion  and  stereoscopic 
target. 

^     •     • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807.  The  device  is  exempt  from  the 
current  good  manufacturing  practice 
regulations  in  Part  820,  with  the 
exception  of  §  820.180,  with  respect  to 
general  requirements  concerning 
records,  and  §  820.198,  with  respect  to 
complaint  files, 

37,  In  §  836.1905  by  revising  paragraph 
(b)  to  read  as  follows: 

§886.1905    Nystagmus  tape. 

•  w  «  s  V 

(b)  Classification.  Class  I,  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807,  The  device  is  exempt  from  the 
current  good  manufacturing  practice 
regulations  in  Part  820,  with  the 
exception  of  §  820.180,  with  respect  to 
general  requirements  concerning 
records,  and  §  820,198,  with  respect  to 
complaint  files. 

38,  In  §  886.1910  by  revising  paragraph 
(b)  to  read  as  follows: 


§886.1910 
system 


Spectacle  dissociation  test 


(b)  Classification.  Class  I,  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807.  The  device  is  exempt  from  the 
current  good  manufacturing  practice 
regulations  in  Part  820,  with  the 
exception  of  §  820.180,  with  respect  to 
general  requirements  concerning 
records,  and  §  820.198.  with  respect  to 
complaint  files. 

39.  In  §  886.4230  by  revising  paragraph 
(b)  to  read  as  follows: 

§  886.4230    Optittialmic  knife  test  drum. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807.  The  device  is  exempt  from  the 
current  good  manufacturing  practice 
regulations  in  Part  820.  with  the 


exception  of  §  820.180,  with  respect  to 
general  requirements  concerning 
records,  and  §  820.198.  with  respect  to 
complain!  files. 

40.  In  §  886.4335  by  revising  paragraph 
(b)  to  read  as  follows: 

§  886.4335    Operating  headlamp. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807. 

41.  In  §  886.4350  by  revising  paragraph 
(b)  to  read  as  follows: 

§  886.4350    Manual  ophttialmic  surgical 

instrument. 

*         •         .         ♦         . 

(b)  Classification.  Class  1.  If  the 
device  is  made  of  the  same  materials 
that  were  used  in  the  device  before  May 
28. 1976,  the  device  is  exempt  from  the 
premarket  notification  procedures  in 
Subpart  E  of  Part  807. 

42.  In  §  886.4380  by  revising  paragraph 
(b)  to  read  as  follows: 


§886.4360 
device. 


Ocular  surgery  irrigation 


(b)  Classification.  Class  I.  If  the 
device  does  not  directly  contact  the 
patient's  body,  the  device  is  exempt 
from  the  premarket  notification 
procedures  in  Subpart  E  of  Part  807. 

43.  In  §  886.4445  by  revising  paragraph 
(b)  to  read  as  follows: 

§  886.4445    Permanent  magnet. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807.  The  device  is  exempt  from  the 
current  good  manufacturing  practice 
regulations  in  Part  820.  with  the 
exception  of  §  820.180.  with  respect  to 
general  requirements  concerning 
records,  and  §  820.198.  with  respect  to 
complaint  files, 

44.  In  §  886.4570  by  revising  paragraph 
(b)  to  read  as  follows: 

§  886.4570    Optitfialmic  surgical  marker. 
«  ■         *         *         • 

(b)  Classification.  Class  I.  If  the 
device  is  made  of  the  same  materials 
that  Vv^ere  used  in  the  device  before  May 
28, 1976,  the  device  is  exempt  from  the 
premarket  notification  procedures  in 
Subpart  E  of  Part  807.  The  device  is 
exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820,  with  the  exception  of  §  820.180, 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198,  with 
respect  to  complaint  files. 
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45.  In  §  886.4770  by  revising  paragraph 
(b)  to  read  as  follows: 

§  886.4770     Ophthalmic  operating 
spectacles  (loupes). 

(b)  Classification.  Class  1.  The  device 
is  exempt  from  the  premarket 
notification  procedures  m  Subpart  E  of 
Part  807  The  device  is  exempt  from  the 
current  good  manufacturing  practice 
regulations  in  Part  820.  with  the 
exception  of  §  820.180,  with  respect  to 
general  requirements  concerning 
records,  and  §  820.198,  with  respect  to 
complaint  files. 

46.  In  §  886.4855  by  revising  paragraph 
[b]  to  read  as  follows: 

§  886.4855     Ophthalmic  Instrument  table. 

•  •  •  »  • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807.  The  device  is  exempt  from  the 
current  good  manufacturing  practice 
regulations  in  Part  820.  with  the 
exception  of  §  820.180.  with  respect  to 
general  requirements  concerning 
records,  and  §  820,198,  with  respect  to 
complaint  files. 

47.  In  §  886.5120  by  revising  paragraph 
(b)  to  read  as  follows: 

§  886.5120    Low-power  binocular  loupe. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807.  The  device  is  exempt  from  the 
current  good  manufacturing  practice 
regulations  in  Part  820,  with  the 
exception  of  §  820.180.  with  respect  to 
general  requirements  concerning 
records,  and  §  820.198.  with  respect  to 
complaint  files. 

48.  In  §  886.5420  by  revising  paragraph 
(b)  to  read  as  follows: 

!;  886.5420     Contact  lens  Inserter/remover. 

■  ■  «  •  « 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807. 

49.  In  §  886.5540  by  revising  paragraph 
(b)  to  read  as  follows: 

§  886.5540     Low-vlslon  magnifier. 

«  ■  «  «  • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807.  The  device  is  exempt  from  the 
current  good  manufacturing  practice 
regulations  in  Part  820,  w^ith  the 


exception  of  §  620.180.  with  respect  to 
general  requirements  concerning 
records,  and  §  820.198.  with  respect  to 
complaint  files. 

50.  In  §  886.5600  by  revising  paragraph 
(bj  to  read  as  follows: 

§  886.5600    Ptosis  crutch. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807.  The  device  is  exempt  from  the 
current  good  manufacturing  practice 
regulations  in  Part  620.  with  the 
exception  of  §  820.180.  with  respect  to 
general  requirements  concerning 
records,  and  §  820.198.  with  respect  to 
complaint  files. 

51.  In  §  886,58(X)  by  revising  paragraph 
(b)  to  read  as  follows: 

§  886.5800     Ophthalmic  bar  reader. 

•  «  *  *  * 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 

notification  procedures  in  Subpart  E  of 
Part  807.  The  device  is  exempt  from  the 
current  good  manufacturing  practice 
regulations  in  Part  820.  with  the 
exception  of  §  820.180.  with  respect  to 
general  requirements  concerning 
records,  and  §  820,198,  with  respect  to 
complaint  files. 

52.  In  §  886.5810  by  revising  paragraph 
(b)  to  read  as  follows: 

§  886.5810    Ophthalmic  prism  reader. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807.  The  device  is  exempt  from  the 

current  good  manufacturing  practice 
regulations  in  Part  820,  with  the 
exception  of  |  820,180,  with  respect  to 
general  requirements  concerning 
records,  and  §  820,198,  with  respect  to 
complaint  files, 

53.  In  §  886,5840  by  revising  paragraph 
(b)  to  read  as  follows: 

§  886.5840    Magnifying  spectacles. 

(b)  Classification.  Class  I.  If  the 
device  is  made  of  the  same  materials 
that  were  used  in  the  device  before  May 

28,  19^6.  the  device  is  exempt  from  the 
premarket  notification  procedures  in 
Subpart  E  of  Part  807.  The  device  is 
exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820,  with  the  exception  of  §  820.180, 
With  respect  to  general  requirements 


concerning  records,  and  §  820.198.  with 
respect  to  complaint  files. 

54.  In  §  886  5844  by  revising  paragraph 

(b)  to  read  as  follow";- 

§  886  5844     Prescription  spectacle  tens. 

(b)  Classification.  Class  1.  If  the 
device  is  made  of  the  same  materials 
that  were  used  in  the  device  before  May 
28. 1976.  the  device  is  exempt  from  the 
premarket  notification  procedures  in 
Subpart  Eof  Part  807. 

55.  In  §  886.5870  by  revising  paragraph 
(b)  to  read  as  follows: 

§886.5870     Low-vfsion  telescope. 

(b)  Classification.  Class  1.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807.  The  device  is  exempt  from  the 
current  good  manufacturing  practice 
regulations  in  Part  820,  with  the 
exception  of  §  820.180.  with  respect  to 
general  requirements  concerning 
records,  and  §  820.198,  with  respect  to 
complaint  files. 

56.  In  §  886.5910  by  revising  paragraph 
(b)  to  read  as  follows: 


§886.5910 
aid. 


Image  intensification  vision 


(b)  Classification.  Class  I.  The  device 

is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807.  The  device  is  exempt  from  the 
current  good  manufacturing  practice 
regulations  in  Part  820.  with  the 
exception  of  §  820,180,  with  respect  to 
general  requirements  concerning 
records,  and  §  820.198.  with  respect  to 
complaint  files. 

57.  in  §  886.5915  by  revising  paragraph 
(b)  to  read  as  follows- 

§886.5915     Optical  vision  aid. 

(b)  Cia^s:'icc::o:'.  Class  1.  The  device 
is  exempt  from  the  premarket 
notification  procedures  m  Subpart  E  of 
Part  807.  The  device  is  exempt  from  the 
current  good  manufacturing  practice 
regulations  in  Part  820.  with  the 
exception  of  §  820.180.  with  respect  to 
general  requirements  concerning 
records,  and  §  820,198,  with  respect  to 
complaint  files. 

Dbted  June  17, 1987. 
Frank  E.  Young, 

Corr.miss  loner  of  Food  and  Drugs. 
IFR  Doc.  87-20050  Filed  &-1-87:  8:45  am] 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Budget  Rescissions  and  Deferrals 

Tu  the  Cunorcss  o^  the  I' n:  ted  States: 

In  accordance  with  the  Impoundment 
Control  Act  of  19:-4.  I  herewith  report 
two  revised  deferrals  of  budget 
authority  now  totdiingS~06.~09.883. 

The  deferrals  affect  programs  in  the 
Departments  of  Agriculture  and  Health 
and  Human  Ser\ices 

The  details  of  these  deferrals  are 
contained  in  the  attached  report. 
Ronald  Reagan. 

The  White  House. 
August  27.  198". 
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CONTENTS  OF  SPECIAL  MESSAGE 

(in  thousands  of  dollars) 


DEFERRAL  MO. 


D87.4B 


D87-57A 


ITEM 

Department  Agriculture: 

Forest  Service: 

Cooperative  work 

Department  of  Health  and  Hu»an  Services: 

Social  Security  Administration: 

Limitation  on  administrative  expenses 
(information  technology  systems).... 

Total  ,  deferrals 


BUDGET 
AUTHORITY 


919 


/  06  ,  ^  1  3 


1987 


33376 


Federal  Register  /  Vol.  52.  .No.  170  /  Wednesday,  September  2,  1987  /  Notices 


SUMMARY  OF  SPECIAL  MESSAGES 
FOR  FY  1987 

(in  thousands  of  dollars) 


RESCISSIONS     DEFERRALS 


Sixth  special  message: 

Revisions  to  previous  special  messages 

I 
Effects  of  second  special  message 


I 

Amounts  from  previous  special  messages  that 
are  changed  by  this  message  (changes  noted 
above ) 


Subtotal,  rescissions  and  deferrals 

Amounts  from  previous  special  messages  that 
are  not  changed  by  this  message 


Total  amount  proposed  to  date  in  all 
special  messages 


5.835,751 


5,835.751 


3  6,9  98 


35,993 


569,712 

706,710 

10,787,865 

11  ,494,575 


UM  I 


This  report 
1987  . 


Report  Pursuant  tc  Section  i:ii(r]     ^  ^  Public  La»  92-344 
updates  D  e  *  e  r  r  a  •^   n  ;  .  :  5  7  -  4  a   ,  .  ,. .  ^  -  •:  •  •  p  ,-  .  ,• 


087-48 


Congress  on  March  4, 


inis  revision  to  a  defeml    cf    the  D  e  r,a  r  t  me  - 1   c^ 
Cooperative   w(j'-k   account,   :r'reAce'<; 
$535,274,663  to  $535,79  0,883. 
deferral  of   dctja'  recoveries 
t  n 1 s  year. 


n  1  s 

f  r-. 


1  n  : '-  e  ^  s  e 
r-  '^  z-       ,  e  a  - 


Agriculture,   Forest  Service, 

Cunt   prev'ojs'y   ''eported   from 

of   $516,;::   '-^  s  .  \ts   f  ron  t  he 


UM  I 
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Deferral  No:  D87-4B 


DEFERRAL  OF  BUDGET  AUTHORITY 


Report  Pursuant  to  Section  1013  of  P.l.  93-344 


^GENlTT 


department    of    Agriculture 
bureau: 
orest    Service 


,1    New    budget    authority 
I|        I  )  f,    n    ^    r       i;7/;^\ 


>ppropriat1on    title    and    symboT' 
ooperat  i  ve    work       1 / 


12X8028 


I       (16    U  .S.C.    576b) 

I    Othe"-    budgetary    resources 

i 

1    Total    budgetary    resources 

I 

I  Amount  to  be  deferred: 


209,582  .000 


548.322.883 


757,904.883 


Part  of  year $ 


£: 


ire  y  eai 


535,790.883 


"HF  Identification  code 
12-8028-0-7-302 


Lega 


1013 


authority  ( 


addition  to  sec 


rant  progra 


id; 


nr 


An  t'^deficienc 


I   I  Yes 


No 


ype  of  ac 


count  or  f und . 


T   Annua 


Hu 


p  !  e  -y ear 


TT   No-Year 


e  X  D 


I 

I 

date)  I 


Type  of  budget  authority 
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Deferral  No:  D87-57A 


DEFERRAL  OF  BUDGET  AUTHORITY 


Report  Pursuant  to  Section  1013  of  P .1 .  93-344 


ireiT 


and  H  uman  Services 


lureau:    5oc  i  a  1  Security 
Administration 


Appropriation  tTl  le  and  symbol 

Limitation  on  administrative 
expenses  (information 
technology  systems)  1/ 
75X8704 

UW¥  identiTicatTon  code: 

20-8007-0- 7 -651 

tranc  prog7am:   ~~~~      I~~" 


Mew  budget  authority $   225.398.000 

(P.L.  99-500  i    99-591) ' -^ 

Other  budgetary  resources  .  .*J__l_9_9j.iiij.Z2i 
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Administration  (SSA).  All  planned  projects  and  acquisitions  for  Information 
Technology  Systems  resources  during  1987  can  be  accomplished  at  a  cost  of  $254 
million.  Other  available  resources  will  not  be  required  for  obligation  during 
the  year.  The  deferred  funds  consist  0*"  accumulated  savings  from  delays  in 
project  awards  resulting  from  vendor  protests  and  the  actual  timing  of  awards. 
revised  project  and  acquisition  plan  timetables  due  to  delays  in  project 
awards,  and  awards  at  lower  than  estimated  cost  based  on  competitive 
procurement.  These  funds  are  reserved  pending  the  identification  of  new 
requirements.  This  action  is  taken  pursuant  to  the  Antideficiency  Act  (31 
U.S.C.  1512)  . 

Estimated  Program  Effect:   None 
Outlay  Effect:   None 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
25  CFR  Part  38 

Education  Personnel 

|uly  10.  1987. 

AGENCY:  Bureau  of  Indian  Affairs. 

Interior. 

ACTION:  F'roposed  rule. 

SUMMARY:  This  proposed  rulemaking 
revises  provisions  of  the  existing 
regulations  in  25  CFR  Part  38.  Education 
Personnel.  This  proposed  revision  sets 
forth  the  requirements  of  employment, 
discharge,  and  payment  of  teachers  and 
other  personnel  in  Bureau  of  Indian 
Affairs  operated  schools  and  agency 
education  positions.  It  follows  a  new 
format  and  includes  deletions,  changes. 
and/or  additions  in  language  to  clarify 
the  current  provisions  and  to  make  some 
substantive  changes.  These  regulations 
also  propose  rulemaking  for  certain 
sections  of  the  Indian  Education 
Technical  Amendments  Act  of  1985. 
DATES:  Comments  must  be  received 
and/or  postmarked  on  or  before 
October  2.  1987. 

ADDRESSES:  Written  comments  should 

be  directed  to  the  Deputy  to  the 
.'Xssistant  Secretary/ Director — Indian 
Affairs  (Indian  Education  Programs), 
Bureau  of  Indian  Affairs.  Department  of 
the  Interior.  Room  3512\,  18th  and  '•C" 
Streets.  NVV..  Washington.  DC  20240.  If 
preferred,  comments  may  be  delivered 
to  Room  3528.  Main  Interior  Building. 
18th  &  •■C"  Streets.  NW..  Washington, 
DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  D  Scott.  Office  of  Indian 
Education  Programs.  Bureau  of  Indian 
Affairs.  Department  of  the  Interior. 
Room  3528.\',  18th  and  "C"  Streets.  NW.. 
Washington.  DC  20240.  telephone 
number  (202)  343-4872. 

SUPPLEMENTARY  INFORMATION:  This 

proposed  revised  rule  is  published  in 
exercise  of  authority  delegated  by  the 
Secretary  of  the  Interior  to  the  Assistant 
Secretary — Indian  Affairs  by  209  DM  8. 

Background 

The  Bureau  is  reviewing,  deleting,  and 
revising  selected  parts  of  the  Bureau's 
personnel  regulations  contained  in 
Chapter  I.  Tille  25.  CFR  Part  38.  with  the 
objective  of  reducing  and/or  eliminating 
obso'ete  and  unnecessary  regulatory 
requirements.  This  action  is  mandated 
by  the  Regulatory  Flexibility  Act  and  by 
the  Department  of  the  Interior 
Regulatory  Flexibility  Review  Plan. 
v\h  i:h  appeared  in  the  Federal  Register 


on  April  19.  19b4  (49  FR  15997).  As 
stated  in  a  notice  published  by  the 
Department  of  the  Interior  in  the  Federal 
Register  on  October  22, 1984  (49  FR 
41773).  25  CFR  Part  38  is  one  of  the 
sections  scheduled  for  revision  under 
the  Department  of  the  Interior  plan. 
Accordingly,  the  revised  Part  38 
proposes  revised  guidelines  for  filling 
education  positions,  recruitment, 
employment  and  payment  of  teachers 
and  other  personnel  in  Bureau  of  Indian 
Affairs  (BIA)  operated  schools  and 
incorporates  both  current  provisions  and 
substantive  changes.  Section  38.14, 
Information  collection  was  added 
recently  to  conform  with  5  CFR  Part 
1320  by  codifying  such  statements  as 
part  of  its  rules  and  as  required  by  the 
Office  of  Management  and  Budget. 
Under  the  proposed  revision.  §  38.14  has 
been  redesignated  §  38.2  and  §  38.14  has 
been  designated  as  Voluntary  services. 
The  major  charges  from  the  present 
regulations  are  deletions  of  the 
requirements  contained  in:  §38.6(g). 
Conditional  appointment  and  (h).  Short 
term  contracts;  §  38.8,  Entitlement  of 
educators  to  compensation;  §  38.9. 
Payment  of  compensation  to  educators; 
and  §  38.10(g),  Mid-term  review  with 
school  boards. 

In  addition,  these  regulations  provide 
for  the  proposed  implementation  of 
sections  511  and  512  of  Pub.  L.  98-511 
and  sections  8  and  9  of  Pub.  L.  99-89,  the 
Indian  Education  Technical 
Amendments  Act  of  1985.  Sections  511 
and  8  of  Pub.  L  98-511  and  Pub.  L.  99-89 
respectively,  provide  for  volunteer 
services  in  BIA  schools  to  provide  more 
services  to  Indian  students.  This  is  a 
positive  way  of  including  members  of 
the  Indian  community  and  the  public  at 
large  in  the  education  process  of  Indian 
children. 

Sections  512  and  9  of  Pub.  L.  98-511 
and  Pub.  L.  99-89  respectively,  pro  rata 
of  pay.  provide  for  the  employee,  at  his 
or  her  election,  to  be  paid  on  a  12  month 
basis  or  only  for  those  months  while 
school  is  in  session.  The  12  month  pay 
schedule  provides  an  employee 
currently  in  an  education  position  a 
steady  salary  over  a  12  month  period. 

Sections  512  and  9  of  Pub.  L.  98-511 
and  Pub.  L.  99-89  respectively, 
extracurricular  activities,  provide 
employees  a  stipend  in  lieu  of  overtime 
pay  or  compensatory  time  off.  This 
provision  provides  more  incentive  for 
employees  to  perform  additional 
activities  and  to  provide  additional 
services  to  students  to  support  the 
school's  academic  and  social  programs. 

Throughout  the  revision,  editorial 
changes  are  made  the  clarify  and 
simplify  the  language  contained  in  the 
present  education  personnel  regulations 


in  Part  38.  Because  of  the  numerous 
amendments  made  throughout  Part  38, 
the  entire  proposed  rulemaking 
document  is  being  published  rather  than 
describing  amendments  by  using  the 
words  of  issuance  and  amendatory 
language  procedure. 

The  Policy  of  the  Department  of  the 
Interior  is.  whenever  practical,  to  afford 
the  public  an  opportunity  to  participate 
in  the  rulemaking  process.  Accordingly, 
interested  persons  may  submit  written 
comments  regarding  the  proposed  rule 
revisions  to  the  location  identified  in  the 
addresses  section  of  this  preamble. 

The  Department  of  the  Interior  has 
determined  that  this  proposed 
rulemaking  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and 
that  no  detailed  statement  pursuant  to 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(2)(C))  is  required. 

The  information  collection 
requirement  contained  in  §  38.5  uses 
Standard  Form  171  for  collection  which 
has  been  approved  by  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3501  et  seq.  and  assigned  clearance 
number  3206.0012.  The  Department  of 
the  Interior  has  determined  that  this 
document  is  not  a  major  rule  under 
Executive  Order  12291  and  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.]. 

The  information  collection 
requirement  contained  in  §  38.14  has 
been  approved  by  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3501  et  seq.  and  assigned  clearance 
number  1076-0116. 

The  principal  authors  of  this  proposes 
rulemaking  are  Ms.  Betty  Walker. 
Education  Programs  Administrator. 
Minneapolis  Area  Office,  and  Mr.  Larry 
Holman.  Agency  Superintendent,  for 
Education.  Eastern  Navajo  Agency. 

List  of  Subjects  in  25  CFR  Part  38 

Indians — education.  Teachers. 

For  the  reasons  set  out  in  the 
preamble.  Title  25.  Chapter  I.  Part  38  is 
proposed  to  be  revised  to  read  as 
follows:  I 

PART  38— EDUCAtlON  PERSONNEL 


38.1 

38.2 
38.3 
3«.4 

385 
386 


Scope. 

Information  col^ction. 
Definitions. 
Education  positions. 
Qualifications  for  educators. 
Basic  compensation  for  educators  and 
education  positions. 
38.7    Appointment  ofleducators. 


UM  I 
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3H.8    Nonrenewal  of  contract. 

38.9  Discharge  of  educators. 

38.10  Conditions  of  employment  of 
educators. 

38.11  Lenjjth  of  the  regular  school  term. 

38.12  Leave  system  for  education  personnel. 

38.13  Status  quo  employpes  m  education 
positions. 

38.14  Voluntary  services. 

Authority:  Sees,  1131  and  1135  of  the  Act  of 
November  1,  1978  (92  Stat,  2322  and  2327,  25 
U  S,C.  2011  and  2015):  sees,  511  and  512  of 
Pub,  L,  98-511:  and  Sees,  8  and  9  Pub  L  90-89 
(Indian  Education  Technical  Arnendmenls 
Act  of  1985). 

{38.1    Scope. 

(a)  Primary  scope.  This  part  applies  lo 
all  individuals  appointed  or  converted  to 
contract  education  positions  as  defined 
in  §  38.3  in  the  Bureau  of  Indian  Affairs 
after  .November  1, 1979,  This  part 
applies  to  elementary  and  secondary 
school  positions  and  agency  education 
positions. 

(b)  Secondary  scope.  Section  38,13 
applies  to  employees  with  continuing 
tenure  in  both  the  competitive  and 
excepted  service  who  encumber 
education  positions. 

§  38.2    Informatton  coHection. 

(a)  The  information  collection 
requirements  contained  in  §  38,5  use 
Standard  Form  171  for  collection,  and 
have  been  approved  by  OMB  under  25 
L'.S,C,  2011  and  2015  and  assigned 
approval  number  3206-0012.  The 
sponsoring  agency  for  the  Standard 
Form  171.  is  the  Office  of  Personnel 
Management.  The  information  is  being 
collected  to  determine  eligibility  for 
employment.  The  information  will  be 
used  to  rate  the  qualifications  of 
applicants  for  employment.  Response  is 
mandatory  for  employment, 

(b)  The  information  collection 
requirement  for  $  38.14,  Voluntary 
Services  has  been  approved  by  the 
Office  of  Management  and  Budget  under 
44  U,S.C,  et  seq.  and  assigned  clearance 
num.ber  1076-0116,  The  information  is 
being  collected  to  determine  an 
applicants  eligibility  and  selection  for 
appropriate  volunter  assignments. 
Response  is  voluntary. 

§  38.3    Definitions. 

As  used  in  this  part,  the  term: 

"Agency"  means  the  current 
organization  unit  of  the  Bureau,  which 
provides  direct  services  to  the  governing 
body  or  bodies  and  members  of  one  or 
more  specified  Indian  Tribes, 

"Agency  school  board"  as  defined  in 
section  1139(1],  of  Pub.  L  95-561,  means 
a  body,  the  members  of  which  are 
appointed  by  the  school  boards  of  the 
schools  located  within  such  Agency.  The 
number  of  such  members  shall  be 


di.'ter.Tiined  by  the  Director  in 
Consultation  with  the  affected  tribes.  In 
Agencies  serv  ing  a  single  school,  the 
8(  hool  board  of  that  school  shiill 
function  as  the  Agency  School  Board. 

"Agency  Supenntendent  for 
Education"  (ASE)  means  the  Bureau 
official  in  charge  of  education  functions 
at  an  .Agency  Office  and  to  whom  the 
6c:hool  supervisor(s)  and  other  educators 
under  the  .'\gency's  jurisdiction,  report. 

"Area  Education  Programs 
Administrator"  (AEPA)  means  the 
Bureau  official  in  charge  of  Bureau 
education  programs  and  functions  in  a 
Bureau  .Area  Office,  who  is  responsible 
for  off-reservation  residential  schools, 
and.  in  some  cases,  peripheral 
dnrmitories  and  on-reservation  day 
schools  not  receiving  services  from  the 
Agency  Superintendent  for  Education. 

".Assistant  Secretary"  means  the 
Assistant  Secretary  for  Indian  Affairs  of 
the  Department  of  the  Interior. 

"Bureau"  means  the  Bureau  of  Indian 
Aff.iirs  of  the  Department  of  the  Interior. 

"Consult",  as  used  in  this  part  and 
provided  in  section  1131(d)(l]  (B)  and 
(C)  of  Pub,  L,  95-561.  means  providing 
pertinent  information  to  and  being 
available  for  discussion  with  the  school 
board,  giving  the  school  board  the 
opportunity  to  reply  and  giving  due 
consideration  to  the  school  board's 
response,  subject  to  appeal  rights 
provided  in  §  38,7  (a),  (b)  and  (c),  and 
5  38.9(e)(3), 

"Director"  means  the  Deputy  to  the 
Assistant  Secretary /Director — Indian 
Affairs  (Indian  Education  Programs)  in 
the  Bureau, 

"Discharge"  means  the  separation  of 
an  employee  during  the  term  of  the 
contract. 

"Education  function"  means  the 
administration  and  implementation  of 
the  Bureau's  education  programs  and 
activities  (including  school  operations), 

"Education  position",  as  defined  in 
section  1131in)(l)  of  Pub.  L.  95-561. 
means  a  position  in  the  Bureau  the 
duties  and  responsibilities  of  which: 

(1)  Are  performed  on  a  school  term 
basis  principally  in  a  Bureau  elementary 
and  secondary  school  which  involve: 

(i)  Classroom  or  other  instruction  or 
the  supervision  or  direction  of  classroon 
or  other  instruction; 

(ii)  .Any  activity  (other  than  teaching) 
that  requires  academic  credits  in 
educational  theory  and  practice  equal  to 
the  academic  credits  in  educational 
theory  and  practice  required  for  a 
biichelor's  degree  in  education  from  an 
accredited  institution  of  higher 
education;  or 

(iii)  Any  activity  in  or  related  to  the 
field  of  education  notwithstanding  that 
academic  credits  in  educational  thcorj' 


and  practice  are  not  a  form.al 
requirement  for  the  conduct  of  such 
activity;  or 

(2)  Are  performed  at  the  Agency  level 
of  the  Bureau  and  involve  the 
implementation  of  education-related 
Bureau  programs.  The  position  of 
Agency  Superintendent  of  Education  is 
excluded, 

"Educator",  as  defined  in  section 
1131(n)(2)  of  Pub,  L  95-561  means  an 
individual  whose  services  are  required, 
or  who  is  employed,  in  an  education 
position  as  defined  in  §  38. 3 

"Employment  contract"  means  a 
S:gned  agreement  executed  by  and 
between  the  Bureau  and  the  individual 
employee  hired  or  converted  under  this 
part,  that  specifies  the  position  title, 
period  of  employment,  and 
compensation  attached  thereto. 

"Involuntary  change  in  position" 
means  the  release  of  an  employee  from 
his/her  position  instigated  by  a  change 
in  program  or  other  occurrence  beyond 
the  control  of  the  employee. 

"Local  school  board",  as  used  in  this 
p.irt  and  defined  in  section  1139(7)  of 
Pub,  L  95-561,  means  a  body  chosen  in 
accordance  with  the  laws  of  the  tribe  to 
be  served  or.  in  the  absence  of  such 
laws,  the  body  elected  by  the  parents  of 
the  Indian  children  attending  a  Bureau- 
operated  school.  In  schools  serving  a 
substantial  number  of  students  from 
diferent  tribes,  the  members  shall  be 
appointed  b\  the  gineming  bodies  of  the 
tribes  affected  and  the  number  of  such 
members  shall  be  determined  by  the 
Director  in  consultation  with  the 
affected  tnbes. 

"School  board"  means  an  Agency 
School  board  or  a  local  school  board. 

"School  supervisor  "  means  the  Bureau 
official  in  charge  of  a  Bureau  school  who 
reports  to  an  Agency  Superintendent  for 
Education.  In  the  case  of  an  off- 
rrservation  residential  school(s),  and.  in 
some  cases,  peripheral  dormitories  and 
on-reser\ation  day  schools,  the  school 
supervisor  shall  report  to  the  Area 
Education  Programs  Administrator. 

§  38.4     Education  positions. 

(a)  The  Director  shall  establish  the 
kinds  of  positions  required  to  carry  out 
the  Bureaus  education  function.  No 
position  will  be  established  or  continued 
for  which: 

(1)  Funds  are  not  available;  or 

(2)  There  is  not  a  clearly 
demonstrable  need  and  intent  for  it  to 
carry  out  an  education  function. 

(b)  Positions  established  for  regular 
S(  hool  operations  will  be  restncted  to 
school  term  or  program  duration. 
Particular  care  shall  to  taken  to  insure 
that  year-long  positions  are  not 
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established  unless  they  are  clearly 
required  and  involve  essential  12-month 
assignments. 

§  38.5    Qualifications  for  educatofs. 

(d)  Qualifications  related  to  positions. 
lob  qualification  requirements  shall  be 
at  least  equivalent  to  those  established 
by  the  appropriate  licensing  and 
certification  authorities  of  the  State  in 
which  the  position  is  located. 

(b)  QualtUcatJons  related  to 
individuals.  An  applicant  for  an 
education  position  must  establish  that 
he/she  meets  the  requirements  of  the 
position  by  submitting  an  application 
and  a  college  transcript,  as  appropriate. 
to  the  local  school  supervisor.  Agency 
Superintendent  for  Education  (ASE),  or 
Director  and  appearing  for  an  interview 
if  requested  by  the  official  involved.  The 
applicants  education  and  experience 
will  be  subject  to  verification  by  the 
ASE  or  the  Area  Education  Programs 
Administrator  (AEPA].  Employees  who 
falsify  e.xperience  and  employment 
history  may  be  subject  to  disciplinary 
action  or  discharge  from  the  position  to 
which  he/she  is  appointed. 

(1)  School  boards  may  waive  formal 
education  and  Stale  certification 
requirements  for  tribal  members  who 
are  hired  to  teach  tribal  culture  and 
language. 

(2)  Tribal  members  appointed  under 
this  waiver  may  not  have  their  basic  pay 
rate  set  higher  than  the  rate  paid  to 
qualified  educators  m  teaching  positions 
at  that  school. 

(c)  Identification  of  qualified 
individuals.  The  Director  shall  require 
each  .\SE.  AEPA,  and  other  appropriate 
local  officials  in  the  education  program 
organization  to  maintain  lists  of 
qualified  and  interviewed  applicants  for 
each  of  the  kinds  of  established 
positions.  Applications  on  file  shall  be 
purged  annually.  Applicants  whose 
qualifications  are  established  and  who 
indicated  an  interest  in  working  in 
specified  locations  will  be  included  on 
those  local  applicant  lists.  The  Director 
shall  maintain  a  national  list  of  qualified 
applicants  for  each  of  the  kinds  of 
positions  established.  Applicants  whose 
qualifications  are  established  and  who 
either  do  not  indicate  an  interest  in  a 
specific  location  or  indicate  and  interest 
in  working  any  location  will  be  entered 
on  the  national  list.  The  national  list  is  a 
secondary  source  of  applicants. 

(d)  Special  recruitment  and  training 
for  Indian  educators.  The  Director 
reviews  annually  the  Bureau's 
"Recruitment  of  Indian  Educators 
Program"  and  updates  as  necessary.  The 
Director's  training  program  describes 
opportunities  for  advancement  and 
defines  steps  required  for  promotion 


from  within  the  Bureau  and  includes  a 
listing  of  opportunities  for  acquiring 
work  experience  prior  to  an  actual  work 
assignment. 

§  38.6    Basic  compensation  for  educators 
and  education  positions. 

(a)  Schedule  of  basic  compensation 
rates.  The  Director  shall  establish  a 
schedule  for  each  pay  level  specified  in 
62  Bureau  of  Indian  Affairs  Manual 
(BIAM).  The  schedule  will  be  revised  at 
the  same  time  as  and  be  consistent  with 
rates  in  effect  under  the  General 
Schedule  for  individuals  with 
comparable  qualifications,  and  holding 
comparable  positions. 

(b)  Range  of  pay  rates  for  positions 
within  pay  levels.  The  range  of  basic 
compensation  rates  for  positions 
assigned  to  each  pay  level  will  be 
consistent  with  the  General  Schedule 
rates  that  would  otherwise  be 
applicable  if  the  position  were  classified 
under  Chapter  51  of  Title  5  U.S.C.  The 
maximum  pay  shall  not  exceed  step  10 
of  the  comparable  General  Schedule 
position  by  more  than  ten  percent. 

(c)  Adjusting  employee  basic 
compensation  rates.  (1)  Adjustments  in 
an  employee's  basic  compensation  made 
in  connection  with  each  contract 
renewal  will  be  based  on  the  following: 

(i)  Contract  renewal  incentive — one 
pay  increment  for  each  renewal,  not  to 
exceed  four  increments,  unless  the 
educator  is  covered  by  a  negotiated 
labor  union  agreement. 

(ii)  Performance — employees  whose 
performance  is  rated  "above 
sastisfactory,"  one  pay  increment: 
employees  whose  performance  is  rated 
"outstanding."  two  pay  increments. 

(2)  Pay  increments  based  on  education 
may  be  awarded  as  outlined  in  62  BIAM. 

(d)  Special  additions  to  basic 
compensation.  The  Director  is 
authorized  to  establish  the  following 
special  additions  to  rates  of  basic 
compensation: 

(1)  The  Director  may  authorize 
payment  of  a  staffing  differential  not 
exceeding  25  per  centum  of  the  rate  of 
basic  compensation  based  on  a 
formally-documented  request  by  an  ASE 
or  AEPA.  Such  a  staffing  differential 
shall  only  be  authorized  in  writing  when 
the  Director  determines  that: 

(i)  It  is  warranted  by  the  geographic 
isolation  of  the  work  site  or  other 
unusually  difficult  environmental 
working  or  living  conditions  and/or 

(ii)  It  is  necessary  as  a  recruitment  or 
retention  incentive.  This  staffing 
differential  is  to  be  computed  on  the 
basic  schedule  rate  before  any  other 
additions  are  computed, 

(2)  Special  rates  may  be  established 
for  recruitment  and  retention  applicable 


only  to  a  specific  position  or  to  specific 
types  of  position  in  specific  locations 
based  on  a  formally  documented  request 
by  an  ASE  or  AEPA  and  submitted  to 
the  Director  for  approval, 

(e)  Payment  of  compensation  to 
educators.  This  section  applies  to  those 
individuals  employed  under  the 
provisions  of  section  1131(m)  of  Pub.  L, 
95-561  or  TiUe  5.  United  States  Code. 

(1)  Pay  periods.  Educators  shall  be 
paid  on  the  basis  of  biweekly  pay  period 
during  the  term  of  the  contract.  Chapter 
55  of  Title  5  U.S.C.  applies  to  the 
administration  of  pay  for  educators, 
except  that  section  1131(m)  of  Pub.  L 
95-561  provides  that  5  U.S.C.  5533  does 
not  apply  with  respect  to  the  receipt  of 
pay  by  educators  during  summer  recess 
under  certain  circumstances. 

(2)  Pay  for  contract  educators.  When 
an  educator  is  appointed,  payment 
under  the  contract  is  to  begin  as  of  the 
effective  date  of  the  contract.  If  an 
educator  resigns  or  is  discharged  before 
the  expiration  of  the  term  of  the 
contract,  pay  ceases  as  of  the  date  of 
resignation  or  discharge, 

(3)  Prorating  of  pay.  Up  to  30  days 
prior  to  the  beginning  of  the  academic 
school  term,  each  educator  must  elect 
whether  to  have  the  annual  contractual 
rate  or  basic  pay  prorated  over  the 
contractual  academic  school  term,  or  to 
have  the  basic  pay  prorated  over  a  12 
month  period. 

(i)  Each  educator  may  change  such 
election  once  during  the  academic 
school  term,  provided  notice  is  given 
two  weeks  prior  to  the  end  of  the  fifth 
month  after  the  beginning  of  the 
academic  school  term. 

(ii)  An  educator  who  elects  a  12  month 
basis  of  prorate  pay  may  further  elect  to 
be  paid  on  one  lump  sum  at  the  end  of 
the  academic  school  term  for  the  then 
remaining  amount  of  rate  of  basic  pay 
otherwise  due,  provided  notice  is  given 
four  weeks  prior  to  the  end  of  the 
academic  school  term. 

(iii)  No  educator  shall  suffer  a  loss  of 
pay  or  benefits  because  of  elections 
made  under  this  section. 

(4)  Stipends  for  extracurricular 
activities.  An  employee,  if  assigned  to 
sponsor  an  approved  extracurricular 
activity,  may  elect  annually  at  the 
beginning  of  the  contract  to  be  paid  a 
stipend  in  lieu  of  overtime  premium  pay 
or  compensatory  time  when  the 
employee  performs  additional  activities 
to  provide  services  to  students  or 
otherwise  support  the  school's  academic 
and  social  programs. 

(i)  The  Director  is  authorized  to 
establish  a  schedule  of  stipends  for  each 
Bureau  Area,  taking  into  consideration 
types  of  activities  to  be  compensated 
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and  payments  provided  by  public  school 
districts  in  or  near  the  area. 

(ii)  The  stipend  shall  be  a  supplement 
to  the  employee's  base  pay  and  is  not  a 
part  of  salary  for  retirement 
compulation  purposes. 

(iii)  The  employee  may  elect  annually 
at  the  beginning  of  the  contract  to  be 
paid  the  stipend  either  in  equal 
payments  over  the  period  of  the 
extracurricular  activity  or  in  equal 
payments  paid  each  pay  period  the 
employee  is  in  pay  status. 

§  38.7    Appomtment  of  educators. 

(a)  Local  school  employees.  Local 
Bureau  school  employees  shall  be 
appointed  only  by  the  school  supervisor. 
Before  the  local  school  employee  is 
employed,  the  school  board  shall  be 
consulted.  An  individuals  appointment 
may  be  finalized  upon  recerpt  of  a 
formal  written  determmation  certified 
by  the  local  school  board  under  such 
uniform  procedures  as  it  may  adopt. 
Written  determination  by  the  school 
board  should  be  received  within  a 
reasonable  period,  not  to  exceed  30 
days.  Failure  of  the  school  board  to  act 
within  this  period  shall  have  the  effect 
of  approving  the  proposed  appointment. 
The  local  school  board  shall  use  the 
same  written  procedure  to  disapprove 
an  appointment.  The  school  supervisor 
may  appeal  to  the  ASE.  or.  where 
appropriate,  to  the  AEPA,  any 
determination  by  the  local  school  board 
concerning  an  individuals  appointment. 
A  written  statement  of  appeal 
describing  the  action  and  the  reasons 
the  supervisor  believes  such  action 
should  be  overturned  must  be  filed 
within  10  days  of  receipt  of  the  action 
from  the  local  school  board.  A  copy  of 
such  statement  shall  be  submitted  to  the 
school  board  and  the  board  shall  be 
afforded  an  opportunity  to  respond,  not 
to  exceed  10  calendar  days,  in  writing, 
to  the  appeal.  After  reviewing  such 
written  appeal  and  response,  the  ASE  or 
AEPA  may.  for  cause,  overturn  the 
action  of  the  local  school  board.  The 
ASE  or  AEPA  must  transmit  the 
determination  of  the  appeal  (in  the  form 
of  a  wTitten  opinion)  to  the  board  and  to 
the  supervisor  identifying  the  reasons 
for  overturning  the  action  10  calendar 
days.  Failure  to  act  within  the  10 
calendar  day  period  shall  have  the 
effect  of  approving  the  local  school 
board's  determination. 

(b)  School  supenisars.  School 
supervisors  may  be  appointed  only  by 
the  ASE,  except  the  AEPA  shall  appoint 
school  supervisors  for  off-reeervation 
boarding  schools  and  those  few  other 
schools  supervised  by  the  AEPA.  The 
school  board  shall  be  consulted  before 
the  school  supervisor  is  employed.  The 


appointment  may  be  finalized  upon 
receipt  of  a  formal  written 
determination  certified  by  the  school 
board  under  any  uniform  procedures  as 
it  may  adopt.  Written  determination  by 
the  school  board  shall  be  received 
within  a  reasonable  period,  not  to 
exceed  30  days.  Failure  of  the  school 
board  to  act  within  this  period  shall 
have  the  effect  of  approving  the 
proposed  appointment.  The  school 
board  shall  use  the  same  procedure  to 
disapprove  an  appointment.  Within  20 
calendar  days  of  receipt  of  any 
determination  by  the  school  board 
concerning  an  individuals  appointment, 
the  ASE  or  AEP.A.  as  appropriate,  may 
appeal  to  the  Director  by  filing  a  written 
statement  describing  the  determmation 
and  the  reasons  the  supervisor  believes 
the  determination  should  be  overturned. 
A  copy  of  the  statement  shall  be 
submitted  to  the  local  school  board  and 
the  board  shall  be  afforded  an 
opportunity  to  respond,  within  10 
calendar  days,  in  writing,  to  such 
appeal.  The  Director  may  re\  erse  the 
determination  for  cause  set  out  in 
writing  to  the  school  board.  Within  20 
calendar  days  of  the  school  board's 
response,  the  Director  shall  transmit  the 
determination  of  the  appeal  [m  the  form 
of  a  written  opinion)  to  the  board  and  to 
the  ASE  or  AEPA  identifying  the 
reasons  for  overturning  the 
determination.  Failure  by  the  Director  to 
act  within  the  20  calendar  day  period 
shall  have  the  effect  of  approving  the 
school  board's  determination. 

(c)  Agency  office  education  program 
employees.  Appointments  to  Agency 
office  education  positions  may  be  made 
only  by  the  ASE.  The  Agency  school 
board  shall  be  consulted  before  the 
agency  education  employee  is 
employed,  and  the  appointment  m.ay  be 
finalized  upon  receipt  of  a  formal, 
written  determination  certified  by  the 
Agency  school  board  under  any  uniform 
procedures  as  it  may  adopt.  Written 
determination  by  the  school  board  shall 
be  received  within  a  reasonable  period 
not  to  exceed  30  days.  Failure  of  the 
school  board  to  act  within  this  period 
shall  have  the  effect  of  approving  the 
proposed  appointment  The  Agency 
school  board  shall  use  the  same  written 
procedure  to  disapprove  an 
appointment.  Within  20  calendar  days  of 
receipt  of  any  determination  by  the 
school  board  concerning  an  individual's 
appointment,  the  ASE  may  appeal  to  the 
Director  by  filing  a  written  statement 
describing  the  determination  and  the 
reasons  the  supervisor  believes  the 
determination  should  be  overturned.  A 
copy  of  the  statement  shall  be  submitted 
to  the  Agency  school  board  and  the 
board  shall  be  afforded  an  opportunitj' 


to  respond,  within  10  calendar  days,  in 
writing,  to  such  appeal.  After  reviewing 
the  written  appeal  and  response,  the 
Director  may,  for  cause,  overturn  the 
determination  of  the  Agency  school 
board.  Within  20  days  of  the  board's 
response,  the  Director  shall  transmit  the 
determination  of  the  appeal  (in  the  form 
of  a  written  opinion)  to  the  board  and  to 
the  ASE  identifying  the  reasons  for 
overt jrning  the  determination  Failure 
by  the  Director  to  act  within  the  20 
calendar  day  period  shall  have  the 
effect  of  approving  the  school  board's 
determmation. 

(d)  Employment  contracts.  The  Bureau 
shall  issue  emplo>  ment  contracts  each 
year  for  individuals  employed  in 
contract  education  positions  at  the 
Agency  or  school  levels. 

(e)  Absence  of  local  school  boards. 
Where  a  local  school  board  has  not 
been  established  in  accordance  with 
section  1139(7)  Pub.  L.  95-561  with 
respect  to  a  Bureau  school,  or  where  a 
school  board  is  not  operational,  and  the 
local  school  board  is  required  to  be 
given  e  notice  or  required  to  be 
consulted  by  statute  or  these 
regulations,  the  official  involved  shall 
notify  or  consult  with  the  Agency  school 
board  serving  the  tribels]  to  which  the 
parents  of  the  Indian  children  attending 
that  school  fcielong.  or,  in  that  absence, 
the  tribal  organization(s)  of  the  tribe(s) 
involved. 

(H  Provisional  contracts.  Provisional 
certification  or  other  limited  certificates 
from  the  stale  is  not  considered  fnll 
certification  and  only  a  provisional 
contract  may  be  issued.  There  may  be 
circumstances  when  no  individual  who 
has  met  the  full  certihcation  or 
experience  requirements  is  available  for 
a  professional  position  or  when  a  status 
quo  employee  who  does  not  meet  full 
certification  or  experience  requirements 
desires  to  convert  the  contract.  W^en 
this  situation  exists,  a  provisional 
contract  may  be  issued  in  accordance 
with  the  following: 

(1]  The  contract  will  be  made  only: 

(i)  After  it  is  determined  that  an 
individual  already  meeting  certification 
or  experience  requirements  is  not 
available;  or 

(ii)  For  conversion  of  a  status  quo 
employee  who  does  not  yet  meet  ail 
established  position  requirements. 

(2)  Consultation  with  the  appropriate 
school  board  is  required  prior  to  the 
contract. 

(3)  The  contract  may  be  of  12  month 
or  school  term  duration. 

(4)  The  employee  will  be  required  to 
make  salisfaclory  progress  toward 
meeting  full  qualification  requirements. 
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(5)  If  the  employee  fails  to  meet  the 
requirements  established  under 
§  38.7(0(4),  the  contract  will  be 
termmated.  Such  termination  cannot  be 
grieved  or  appealed. 

(g)  Conditional  appantment.  .\s 
provided  in  section  1131(d)(4).  Pub.  L 
95-561.  if  an  individual  who  has  applied 
at  both  the  national  and  local  levels  is 
appointed  from  a  local  list  of  applicants, 
the  appointment  shall  be  conditional  for 
90  days.  During  that  period,  the 
individual's  application  and  background 
shall  be  examined  to  determine  if  there 
is  a  more  qualified  individual  for  the 
position.  Removal  during  this  period  is 
not  subject  to  discharge,  hearing  or 
grievance  procedures. 

(h)  Short  term  contracts.  (1)  There 
may  be  circumstances  where  immediate 
action  is  necessary  and  it  is  impossible 
to  consult  with  the  local  school  board. 
When  this  situation  exists  short  term 
contracts  may  be  made  by  the  school 
supervisor  in  accordance  with  the 
following: 

(i)  The  length  of  the  contract  will  not 
exceed  60  days,  or  the  next  regularly 
scheduled  school  board  meeting, 
whichever  comes  first. 

(ii)  If  the  board,  meets  and  does  not 
take  action  on  the  individual  in 
question,  the  short  term  contract  may  be 
extended  for  the  duration  of  the  school 
year. 

(iii)  It  shall  be  the  responsibility  of  the 
school  supervisor  to  fully  inform  the 
local  school  board  of  all  such  short  term 
contracts.  Failure  to  do  so  may  be  cited 
as  reason  to  discharge  the  school 
supervisor  if  so  requested  by  the  board. 

(2)  The  local  school  board  may 
authorize  the  school  supervisor  to  make 
an  emergency  short  term  contract  to 
classroom,  dormitory  and  other 
positions  directly  related  to  the  health 
and  safety  of  students.  When  this 
situation  exists  short  term  contracts 
may  be  made  in  accordance  with  the 
following: 

(i)  If  local  and  agency  lists  of  qualified 
applicants  are  exhausted,  short  term 
contracts  may  be  made  without  regard 
to  qualifications  for  the  position: 

(ii)  The  pay  level  will  be  based  on  the 
qualifications  of  the  individual 
employed  rather  than  the  requirements 
of  the  position: 

(iii)  The  short  term  contract  may  not 
exceed  the  school  term  and  may  not  be 
renewed  or  extended: 

(iv)  Every  60  days  the  school 
supervisor  will  determine  if  qualified 
individuals  have  been  placed  on  the 
local  or  agency  lists.  If  a  qualified 
individual  on  the  list  accepts 
employment,  the  school  supervisor  must 
terminate  the  emergency  appointment  at 


the  time  the  qualified  individual  is 
appointed. 

(i)  Waiver  of  Indian  preference.  As 
provided  in  section  1131(fj(l)  of  Pub.  L. 
95-561.  "Notwithstanding  any  provision 
of  the  Indian  preference  laws,  such  laws 
shall  not  apply  in  the  case  of  any 
personnel  action  within  the  purview  of 
this  section  respecting  an  employee  not 
entitled  to  Indian  preference  if  each 
tribal  organization  concerned  grants,  in 
writing,  a  waiver  of  the  application  of 
such  laws  with  respect  to  such 
personnel  action,  where  such  a  waiver  is 
in  writing  deemed  to  be  a  necessity  by 
the  tribal  organization,  except  that  this 
shall  in  no  way  relieve  the  Bureau  of  its 
responsibility  to  issue  timely  and 
adequate  announcements  and 
advertisements  concerning  any  such 
personnel  action  if  it  is  intended  to  fill  a 
vacancy  (no  matter  how  such  vacancy  is 
created)."  Waivers  shall  apply  only  to 
Federal  employees.  When  a  waiver  is 
granted,  it  shall  apply  only  to  that 
p.irticular  position  and  as  long  as  the 
employee  remains  in  that  position. 

(j)  Prohibited  reappointment.  An 
educator  who  voluntarily  terminates 
employment  before  the  end  of  the  school 
term  may  not  be  appointed  to  another 
Bureau  education  position  before  the 
beginning  of  the  following  school  term. 
An  educator  will  not  be  deemed  to  have 
voluntarily  terminated  employment  if 
transferred  elsewhere  with  the  consent 
of  the  local  school  or  Agency  boards. 

(k)  Contract  renewals.  The 
appropriate  school  board  shall  be 
notified  in  writing  by  the  school 
supervisor  end/or  ASE  or  AEPA  not  less 
than  90  days  before  the  end  of  the 
school  term  whether  or  not  an 
individual's  contract  is  recommended 
for  renewal. 

(1)  If  the  school  board  disagrees  with 
the  school  supervisor's  or  ASE's 
recommendations,  the  board  will  submit 
a  formal,  written  certification  of  its 
determinations  to  the  school  supervisor 
or  ASE  within  25  days.  If  the  boards 
determinations  are  not  received  within 
the  25  days,  the  school  supervisor  or 
ASE  shall  issue  the  required  60  day 
notification  of  renewal  or  nonrenewal  to 
the  individual  under  §  38.8. 

(2)  When  the  school  board  submits  its 
determination  within  the  25  days  and 
determines  that  a  contract  will  be 
renewed,  the  appropriate  official  shall 
issue  the  required  renewal  notice.  If  the 
determination  is  that  the  contract  will 
not  be  renewed,  the  procedures 
specified  in  §  38.8  shall  apply. 

§  38.8    Nonrenewal  of  contract 

Where  the  determination  is  made  that 
an  employee's  contract  shall  not  be 


renewed  for  the  following  year  the 
following  procedure  will  apply: 

(a)  The  employee  will  be  given  a 
written  notice  of  the  action  and  the 
reasons  therefor  not  less  than  60  days 
before  the  end  of  the  school  term. 

(b)  The  employee  will  be  given  10 
calendar  days  to  request  an  informal 
hearing  before  the  appropriate  official  or 
body.  Upon  request,  the  employee  may 
be  given  official  time,  not  to  exceed 
eight  hours,  to  prepare  a  written 
response  to  the  reason(s). 

(c)  If  so  requested,  an  informal 
hearing  shall  be  held  within  30  calendar 
days  of  the  receipt  of  the  request. 

(d)  The  appropriate  official  or  body 
will  render  a  written  determination 
within  seven  calendar  days  after  the 
informal  hearing. 

(e)  The  employee  has  a  right  to 
request  an  administrative  review  by  the 
ASE  of  the  determination  within  10 
c.ilendar  days  of  that  determination. 
The  ASE  then  has  20  calendar  days  to 
render  a  final  decision.  Where  the 
employee  is  the  supervisor  of  the  school 
or  an  agency  education  employee,  any 
appeal  of  the  ASE  would  be  addressed 
to  the  Director  for  a  decision.  If  the 
Director  or  ASE's  decision  overturns  the 
appropriate  official  or  bodies 
determination,  the  appropriate  official 
or  body  will  be  notified  of  the  reasons  in 
writing.  Failure  by  the  Director  or  ASE 
to  act  within  the  20  days  will  sustain  the 
determination.  This  completes  the 
administrative  appeal  process. 

(f)  Failure  of  any  of  the  parties  to  meet 
the  requirements  of  the  above 
procedures  will  serve  to  negate  the 
particular  action  sought  by  the  negligent 
party. 

(g)  The  above  procedures  only  apply 
to  employees  who  have  completed  36 
months  of  continuous  service  under 
consecutive  contract  appointments  and 
satisfactory  performance  in  the  same  or 
comparable  education  position. 

(h)  For  those  employees  with  less  than 
36  months  of  consecutive  contract 
appointment,  nonrenewal  of  a  contract 
will  be  considered  a  continuation  of  the 
examining  process.  This  action  cannot 
be  appealed. 

(i)  Independently  of  the  procedures 
outlined  in  this  section,  the  school 
supervisor,  or  the  Agency 
Superintendent  for  Education  for 
applicable  positions,  shall  be  required  to 
submit  to  the  Agency  Superintendent  for 
Education  or  appropriate  higher 
authority  all  nonrenewal  actions.  Within 
60  days,  the  Agency  Superintendent  for 
Education,  shall  review  the  nonrenewal 
actions  and  may  overturn  the 
determination  of  nonrenewal.  In  the 
event  that  the  Agency  Superintendent 
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for  Education  makes  a  decision  to 
overturn  the  school  board 
determination,  the  ASE  shall  notify  the 
school  board  in  writing  of  his/her 
reasons  for  doing  so. 

(j)  No  more  than  the  substantial 
standard  of  evidence  shall  be  required 
to  sustain  the  nonrenewal. 

(k)  A  procedural  error  shall  not  be 
grounds  for  overturning  a  determination 
of  nonrenewal  unless  the  employee 
shows  harmful  error  in  the  application 
of  the  agency's  procedures  in  arriving  at 
such  decision.  For  purpose  of  this 
section,  "harmful  error"  means  error  by 
the  agency  in  the  application  of  its 
procedures  which,  in  the  absence  or 
cure  of  the  error,  might  have  caused  the 
agency  to  reach  a  conclusion  different 
than  the  one  reached.  The  burden  is 
upon  the  appellant  to  show  that  based 
upon  the  record  as  a  w^ole  the  errcrr 
was  harmful,  i.e.,  caused  substantial 
harm  or  prejudice  to  his/her  rights. 

(1)  Nonrenewal  of  a  contract  is  not 
discharge  and  will  not  follow  the 
discharge  procedures.  The  individual 
contract  shall  be  subject  to  valid 
provisions  of  any  collective  bargaining 
agreement  only  during  the  term  of  the 
contract. 

§  38.9    Discharge  of  educators. 

(a)  Discharge  for  cause.  Educators 
covered  under  the  provision  of  thre 
section  are  excluded  from  coverage 
under  5  U.S.C.  7511  and  4303.  In  order  to 
provide  due  process  for  educators,  the 
Director  shall  publish  in  62  BIAM 
representative  conditions  that  could 
result  in  the  discharge  of  educators  for 
cause  and  procedures  to  be  followed  in 
discharge  cases. 

(b)  Discharge  for  inadequate 
performance.  Action  to  remove 
educators  for  inadequate  performance 
will  be  taken  for  failure  to  meet 
performance  standards  established 
under  5  U.S.C.  4302.  Performance 
standards  for  all  educators  will  include, 
among  others,  lack  of  student 
achievement.  Willful  failure  to  exercise 
properly  assigned  supervisory 
responsibilities  by  supervisors  shall  also 
be  cause  for  discharge. 

(c)  Other  discharge.  The  Director  shall 
publish  in  62  BIAM  a  description  of  the 
budgetary  and  program  conditions  that 
may  result  in  the  discharge  of  educators 
for  other  than  cause  during  the  school 
term.  The  individual's  personnel  record 
will  clearly  reflect  that  the  action  taken 
is  based  upon  budgetary  or  program 
restraints  and  is  not  a  reflection  or  the 
employee's  performance. 

(d)  Procedures  for  discharge  for 
cause.  The  Director  shall  publish  in  62 
BIAM  the  procedural  steps  to  be 
followed  by  school  supervisors  and 


ASE's  in  discharge  for  cause  cases. 
These  procedures  shall  provide  (among 
other  things)  for  the  following: 

(1)  The  educator  to  be  discharged 
shall  receive  a  written  notice  of  the 
proposal,  specifying  the  causes  or 
complaints  upon  which  the  proposal  is 
based,  not  less  than  30  calendar  days 
before  the  discharge.  However,  this 
shall  not  prohibit  the  exclusion  of  the 
individual  from  the  education  facility  in 
cases  where  exclusion  is  required  for 
the  safety  of  the  students  or  the  orderly 
operation  of  the  facility. 

(2)  A  reasonable  time,  but  not  less 
than  10  calendar  days,  will  be  allotted 
for  the  individual  to  make  written  and/ 
or  oral  responses  to  the  char^. 

(3)  An  opportunity  will  be  afforded 
the  individual  to  revnew  the  material 
relied  upon  to  support  the  charge 

(4)  Official  time,  not  to  exceed  eight 
hours,  will  be  provided  to  the  individual 
to  prepare  a  response  to  the  charge. 

(5)  The  educHlor  may  elect  to  have  a 
representative  and  shall  furnish  the 
identity  of  any  representative  to  the 
ASE.  The  ASE  may  disallow,  as  an 
employee  representative,  any  indivndual 
whose  activities  as  a  representative 
would  cause  a  conflict  of  interest  or 
position,  or  an  employee  whose  release 
from  his  or  her  official  position  would 
give  rise  to  unreasonable  costs  to  the 
Government,  or  when  priority  work 
assignment  precludes  hts  or  her  release 
from  official  duties.  The  terms  of  any 
applicable  collective  bargaining 
agreement  and  5  U.S.C.  7n4(a)(5]  shall 
govern  representation  of  employees  in 
an  exclusive  bargaining  unit. 

(6)  The  individual  has  a  right  to  a  final 
decision  made  by  the  appropriate  level 
of  supervision. 

(7)  The  individual  has  a  right  to 
appeal  the  final  decision  and  have  the 
merits  of  the  case  reviewed  by  a 
Departmental  official  not  previously 
involved  in  the  case.  This  right  includes 
entitlement  to  a  hearing  upon  request 
under  procedures  in  accordance  with 
the  requirements  of  due  process  under 
section  1131(e)(1)(B)  of  Pub.  L.  95-561. 

(e)  School  board  action.  (1)  The 
appropriate  school  board  shall  be 
notified  as  soon  as  possible,  but  in  no 
case  later  than  10  calendar  days  from 
the  date  of  issue  of  the  notice  of  intent 
to  discharge. 

(2)  The  appropriate  school  board, 
under  any  uniform  procedure  as  it  may 
adopt,  may  issue  a  formal  written 
certification  to  the  school  supervisor. 
ASE,  or  AEPA  either  approving  or 
disapproving  the  discharge  before  the 
expiration  of  the  notice  period  and 
before  actual  discharge.  Failure  to 
respond  before  the  expiration  of  the 


notice  period  w  ill  have  the  effect  of 
approving  the  discharge. 

(3)  The  school  supervisor  initiating  a 
discharge  action  m,ay  appeal  the  board's 
determination  to  the  ASE  or  AEPA 
within  10  calendar  days  of  receipt  of  the 
board  s  notice  The  .ASE  or  AEP.'X 
initiating  a  discharge  may  appeal  the 
boards  determination  to  the  Director 
w  ithm  10  calendar  days  of  receipt  of  the 
board's  notice.  Within  20  calendar  days 
following  the  receipt  of  an  appeal,  the 
reviewing  official  m«\ ,  for  good  cause, 
reverse  the  school  board's 
determination  by  a  notice  in  writing  1o 
the  board.  Failure  to  set  within  20 
calendar  days  shall  have  the  effect  of 
approving  the  board  s  determination. 

1  f]  School  board  recorrmendations  for 
discharge.  School  boards  may 
recommend  in  writing  to  school 
supervisors.  ASE's,  AEPA's.  and  the 
Director  thai  individuals  m  the 
education  program  be  discharged.  These 
written  recommendations  may  follow 
any  procedures  formally  established 
internally  by  the  school  board  or  tribal 
government  Howp\  er.  the  written 
recommendations  must  contain  specific 
causes  or  complaints  thai  may  !>€ 
verifjed  or  established  by  investigation 
of  factual  situations.  The  official 
receiving  a  board  recommendation  for 
discharge  of  an  individual  shall 
acknowledge  the  recommendation  in 
writing  within  10  calendar  days  of 
receipt  and  proceed  with  a  fact  finding 
investigation.  The  official  who  finally 
disposes  of  the  recommendation  shall 
notify  the  school  board  of  the 
disposition  in  writing  within  60  calendar 
days  of  initiation  of  the  fact  finding 
investigation. 

§38.10    Conditions  of  employment  Of 
educators. 

I  a)  Supervision  not  delegated  to 
school  boards.  School  boards  may  not 
direct,  control,  or  interrupt  the  day-to- 
day activities  of  BIA  employees  carn,'ing 
out  Bureau-operated  education  progams. 

(b)  Employee  handbook.  Employee 
handbook  and  recruiting  guides  shall  be 
developed  by  each  local  school  or 
agency  to  provide  specific  information 
regarding: 

(1)  The  working  and  hiring  conditions 
for  various  tribal  jurisdictions  and 
Bureau  locations; 

(2)  The  need  for  all  education 
personnel  to  adapt  to  local  situations; 
and 

(3)  The  requirement  of  all  education 
personnel  to  complj'  with  and  support 
duly  adopted  school  board  policies, 
including  these  relating  to  tribal  culture 
or  language. 
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(c)  Contract  renewal  nutificalion. 
Employees  will  be  notified  60  calendar 
days  before  the  end  of  the  school  term 
whether  or  not  their  contracts  are  to  be 
renewed.  If  an  individual's  contract  is  to 
be  renewed,  the  individual  must  agree  in 
writing  to  serve  for  (he  next  school  term. 
This  agreement  must  be  received  within 
14  calendar  days  of  the  date  of  the 
notice  in  order  to  complete  the  contract 
renewal.  If  this  agreement  is  not 
received  by  the  fourteenth  day.  the 
employee  has  voluntarily  forfeited  his  or 
her  right  to  continumg  employment.  If  an 
individual  agrees  to  serve  for  the  next 
school  term  and  fails  to  report  for  duty 
at  the  beginning  of  the  next  school  term, 
the  contract  will  be  terminated  and  the 
individual's  future  appointment  will  be 
subject  to  the  restriction  in  §  38.7(j)  of 
this  part. 

(d)  Dual  compensation.  An  employee 
accepting  a  renewal  of  a  school  term 
contract  may  be  appointed  to  another 
federal  position  during  the  school  recess 
period  without  regard  to  the  dual 
compensation  regulations  in  5  U.S.C. 
5.i33. 

(e)  Discrimination  complaints.  Equal 
Employment  Opportunity  (EEO) 
procedures  established  under  29  CFR 
1613  are  applicable  to  contract 
employees  under  this  part.  It  is  the 
policy  of  the  Bl.A  that  all  employees  and 
applicants  for  employment  shall  be 
treated  equally  when  considered  for 
employment  or  benefits  of  employment, 
regardless  of  race,  color,  sex,  religion, 
national  origin,  age.  or  mental  or 
physical  health  (handicap),  within  the 
p,irameters  of  Indian  preference. 

(f)  Grievance  procedures.  The 
Director  shall  publish  in  62  BIAM 
procedures  for  the  rapid  and  equitable 
resolution  of  grievances. 

(g)  Performance  evaluation.  The 
minimum  number  of  times  a  supervisor 
shall  meet  with  an  employee  to  discuss 
performance  and  suggest  improvements 
shall  be  once  every  three  months  for  the 
educator's  first  year  at  a  school  or 
Agency,  and  twice  annually  thereafter 
during  the  school  term. 

§  38.1 1     Length  of  the  regular  school  term. 

The  length  of  the  regular  school  term 
shall  be  at  least  180  student 
instructional  days,  unless  the  Bureau- 
operated  school  has  entered  into  a 
cooperative  agreement  with  a  public 
school  district.  The  cooperative 
agreement  shall  establish  the  minimum 
student  instructional  days. 

§  38.12    Leave  system  for  education 
personnel. 

(a)  Full-time  school  term  employees. 
Employees  on  a  full-time  school  term 


contract  are  authorized  the  following 
types  of  leave: 

(1)  Personal  leave.  A  school-term 
employee  will  receive  28  hours  of 
personal  leave  to  be  used  for  personal 
reasons  and  12  hours  of  emergency 
leave.  This  leave  only  accrues  provided 
the  length  of  the  contract  exceeds  24 
weeks. 

(i)  The  school-term  employee  will 
request  the  use  of  this  leave  in  advance 
when  it  is  for  personal  use  or  personal 
business  (e.g.,  going  to  bank,  etc.).  When 
this  leave  is  requested  for  emergency 
purposes  (e.g.,  death  in  immediate 
family),  it  will  be  requested  immediately 
after  the  emergency  is  known  by  the 
employee  and  before  leave  is  taken. 

(ii)  Final  approval  rests  with  the 
supervisor.  This  leave  shall  be  taken 
only  during  the  school  term.  No 
compensation  for  or  carryover  of  unused 
leave  is  authorized. 

(2)  Sick  leave.  Sick  leave  is  an 
absence  approved  by  the  supervisor  for 
incapacity  from  duty  due  to  injury  or 
illness,  not  related  to  or  incurred  on-the- 
job  and  not  covered  by  the  Federal 
Employee's  Compensation  Act 
Regulations. 

(i)  Sick  leave  shall  accrue  at  the  rate 
of  four  hours  each  biweekly  pay  period 
in  pay  status  during  the  term  of  the 
contract;  and  no  precredit  or  advance  of 
sick  leave  is  authorized. 

(ii)  Accumulated  sick  leave  at  the  time 
of  separation  will  be  recredited  to  an 
educator  who  is  reemployed  within 
three  years  of  separation. 

(3)  School  vacation  time.  School  term 
employees  may  receive  up  to  136  hours 
of  school  vacation  time  for  use  when 
school  is  not  in  session.  Approval  for  the 
use  of  this  time  will  be  administratively 
determined  by  the  school  supervisor. 
ASE  or  AEPA.  and  this  vacation  time 
may  not  be  scheduled  before  the  first 
day  of  student  instruction  or  after  the 
last  day  of  student  instruction.  All 
school  vacation  time  for  school  term 
employees  will  be  approved  at  the 
convenience  of  the  program  and  not  as  a 
right  of  the  employee.  It  cannot  be  paid 
for  or  carried  over  if  the  employee  is 
required  to  work  during  the  school 
vacation  time  or  if  the  program  will  not 
permit  school  term  employees  to  take 
such  vacation  time. 

(b)  Leave  for  full-time  year-long 
employees.  Elmployees  who  are  on  a 
full-time,  year-long  contract  are 
authorized  the  following  types  of  leave: 

(1)  Vacation  Leave.  Absence 
approved  in  advance  by  the  supervisor 
for  rest  and  relaxation  or  other  personal 
reasons  is  authorized  on  a  per  year 
basis  of  Federal  Government  service  as 
follows:  years  1  and  2  of  employment — 
120  hours;  years  3-5  of  employment — 


ItJO  hours:  6  or  more  years — 200  hours. 
The  supervisor  will  determine  when 
vacation  leave  may  be  used.  'Vacation 
leave  is  to  be  scheduled  and  used  to  the 
greatest  extent  possible  during  periods 
when  school  is  not  in  session  and  the 
students  are  not  in  the  dormitories. 
Vacation  leave  is  credited  to  an 
employee  on  the  day  following  his  or  her 
date  of  employment,  provided  the  length 
of  the  contract  exceeds  24  weeks.  An 
employee  may  carry  into  succeeding 
years  up  to  200  hours  of  vacation  leave. 
Leave  unused  at  the  time  of  separation 
is  forfeited. 

(2)  Sick  leave.  Sick  leave 
accumulation  and  use  is  authorized  on 
the  same  basis  as  for  school  term 
employees  under  §  38.12(a)(2)  of  this 
part. 

(c)  Leave  for  part-time  year-long 
employees.  Employees  who  are  on  part- 
time,  year-long  contracts  exceeding  20 
hours  per  week  are  authorized  the 
following  types  of  leave: 

(1)  Vacation  leave.  Absence  approved 
in  advance  by  the  supervisor  for  rest 
and  relaxation  or  other  personal  reasons 
is  authorized  on  a  per  year  basis  of 
Federal  Government  service  as  follows: 
years  1  and  2  of  employment — 60  hours; 
years  3-5  of  employment — 80  hours:  6  or 
more  years — 100  hours.  The  supervisor 
shall  determine  when  vacation  leave 
may  be  used.  Vacation  leave  is  to  be 
scheduled  and  used  to  the  greatest 
extent  possible  during  periods  when 
school  is  not  in  session  and  the  students 
are  not  in  the  dormitories.  Vacation 
leave  is  credited  to  an  employee  on  the 
day  following  his  or  her  date  of 
employment  provided  the  length  of  the 
contract  exceeds  24  weeks  and  may  not 
be  accumulated  in  excess  of  100  hours 
from  year  to  year.  An  employee  may 
carry  over  up  to  TOO  hours  from  one 
contract  year  to  the  next.  Leave  unused 
at  the  time  of  separation  is  forfeited. 

(2)  Sick  leave.  Sick  leave  is 
accumulated  on  the  basis  of  three  hours 
each  bi-weekly  pay  period  in  pay  status; 
no  precredit  or  advance  of  sick  leave  is 
authorized.  Accumulated  sick  at  the 
time  of  separation  will  be  recredited  to 
an  educator  who  is  reemployed  within 
three  years  of  separation. 

(d)  Leave  for  school  term  employees 
on  a  part-time  work  schedule  in  excess 
of  20  hours  per  week.  (1 )  Employees  on  a 
part-time  work  schedule  in  excess  of  20 
hours  per  week  may  receive  a  maximum 
of  102  hours  of  school  vacation  time;  18 
hours  of  personal  leave;  and  63  hours  of 
sick  leave  accrued  at  three  hours  per 
pay  period  for  the  first  21  pay  periods  of 
their  contracts.  Personal  leave  only 
accrues  provided  the  length  of  the 
contract  exceeds  24  weeks. 
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(2)  The  part-time  employee  will 
request  the  use  of  this  leave  in  writing  in 
advance  when  it  is  for  personal  use  or 
personal  business  (e.g..  going  to  bank, 
etc.).  When  this  leave  is  requested  for 
emergency  purposes  (e.g..  death  in 
immediate  family),  it  will  be  requested 
immediately  after  the  emergency  is 
known  by  the  employee  and  before 
leave  is  taken. 

(3)  Final  approval  rests  with  the 
supervisor.  This  leave  shall  be  taken 
only  during  the  school  year.  No 
compensation  for  or  carryover  of  unused 
leave  is  authorized. 

(4)  Sick  leave.  Sick  leave  is  an 
absence  approved  by  the  supervisor  for 
incapacity  from  duty  due  to  injury  or 
illness,  not  related  to  or  incurred  on-the- 
job  and  not  covered  by  the  Federal 
Employee's  Compensation  Act 
Regulations. 

(i)  Sick  leave  shall  accrue  at  the  rate 
of  three  hours  each  biweekly  pay  period 
in  pay  status  for  the  first  21  pay  periods 
of  their  contract:  no  precredit  or 
advance  for  sick  leave  is  authorized. 

(ii)  Accumulated  sick  leave  at  the  time 
of  separation  will  be  recredited  to  an 
educator  who  is  reemployed  within 
three  years  of  separation. 

(5)  School  vacation  time.  Part-time 
employees  may  receive  up  to  102  hours 
of  school  vacation  time  for  use  when 
school  is  not  in  session.  Approval  for  the 
use  of  this  time  will  be  administratively 
determined  by  the  school  supervisor, 
ASE  or  AEPA,  and  this  time  may  not  be 
scheduled  before  the  start  of  schiool  or 
after  the  end  of  school. 

(i)  A)l  school  vacation  time  for  part- 
time  employees  will  be  approved  at  the 
convenience  of  the  program  and  not  as  a 
right  of  the  employee. 

(ii)  Vacation  time  cannot  be  paid  for 
or  carried  over  for  a  part-time  employee 
if  the  employee  is  required  to  work 
during  the  school  vacation  time  or  if  the 
program  will  not  permit  part-time 
employees  to  take  such  vacation  time. 

(e)  Accountable  absences  for  all 
contract  employees.  The  following  are 
considered  accountable  absences: 

(1)  Approved  absence.  If  prescheduled 
and  approved  by  the  school  supervisor, 
ASE  or  AEPA,  as  appropriate,  an 
employee  may  be  on  leave  without  pay. 

(2)  Absence  without  leave.  Any 
absence  that  is  not  prescheduled  or 
approved  in  advance  or  excused  by  the 
supervisor  is  considered  absence 
without  leave. 

(3)  Court  and  military  leave. 
Employees  are  entitled  to  paid  absence 
for  jury  or  witness  service  and  military 
duty  as  a  member  of  the  National  Guard 
or  Reserve  under  the  same  terms  or 
conditions  as  outlined  in  Sections  6322 
and  6323  of  Title  5  U.S.C,  and 


corresponding  provisions  of  the  Federal 
Personnel  Manual,  when  the  absence 
occurs  during  the  regular  contract 
period.  Employees  may  be  requested  to 
schedule  their  military  leave  at  times 
other  than  when  school  is  in  session. 

(4)  Administrative  leave. 
Administrative  leave  is  an  excused 
absence  from  duty  administratively 
authorized  without  loss  of  pay  or 
without  charge  to  leave.  This  leave  is 
not  a  substitute  for  other  paid  or  unpaid 
leave  categories.  Administrative  leave 
usually  IS  authorized  on  an  individual 
basis  except  when  a  school  is  closed  or 
a  group  of  employees  is  excused  from 
work  for  a  particular  purpose.  The 
school  supervisor.  ASE  or  AEPA  will 
grant  administrative  leave:  a  school 
closing  must  be  approved  bv  the  ASE  or 
AEPA. 

(f)  Educators  serving  with  contracts 
with  work  weeks  of  20  hours  a  week  or 
less  are  not  eligible  for  any  type  of  paid 
leave. 

(g)  For  school  term  educators,  no  paid 
leave  is  earned  nor  may  accumulated 
leave  be  used  during  any  period  of 
employment  with  the  Bureau  between 
school  terms. 

(h)  Employees  issued  contracts  for 
intermittent  work  are  not  eligible  for  any 
type  of  paid  leave. 

(i)  Leave  transferred  in.  Annual  leave 
credited  to  an  employee's  accrued  leave 
balance  immediately  before  conversion 
to  a  contract  education  position  or 
appointment  under  this  part  will  be 
carried  over  and  made  available  to  the 
employee.  Sick  leave  credited  to  an 
employee's  accrued  sick  leave  balance 
immediately  before  conversion  to  a 
contract  education  position  or 
appointment  under  this  part  shall  be 
credited  to  the  employee's  sick  leave 
account  under  the  system  in  §  38.12(a)(2) 
and  (b)(2). 

§38.13    Status  quo  employees  in 
education  positions. 

(a)  Status  QUO  employees.  Individuals 
who  were  Bureau  employees  on  October 
31, 1979,  with  an  appointment  in  either 
the  competitive  or  excepted  service 
without  time  limitation,  and  who  are 
serving  in  an  education  position,  shall 
be  continued  in  their  positions  under  the 
terms  and  conditions  of  that 
appointment  with  no  change  in  their 
status  or  positions.  Such  employees  are 
entitled  to  receive  any  changes  in 
compensation  attached  to  the  position. 
Although  such  employees  occupy 
"education  positions"  as  defined  in  this 
part,  the  terms  and  conditions  of  their 
appointment,  status,  and  entitlements 
are  determined  by  competitive  service 
regulations  and  procedures.  Under 
applicable  procedures,  these  employees 


are  eligible  for  consideration  for 
movement  to  other  positions  that  are 
defined  as  "contract  education" 
positions.  Such  movement  shall  change 
the  terms  and  conditions  of  their 
appointment  to  the  terms  and  conditions 
of  employment  established  under  this 
part. 

(b)  Conversion  of  status  quo 
employees  to  contract  positions.  Status 
quo  employees  may  request  in  writing  to 
the  school  super\  isor.  ASE  or  AEPA,  as 
applicable,  that  their  position  be 
converted  to  contract.  The  appropriate 
school  board  will  be  consulted  and  a 
determination  made  by  such  school 
board  whether  such  individual  should 
be  converted  to  a  contract  employee. 

(1)  Written  determination  by  the 
school  board  should  be  received  within 
a  reasonable  period,  but  not  to  exceed 
30  days  from  receipt  of  the  request. 
Failure  of  the  school  board  to  act  within 
this  period  shall  have  the  effect  of 
disapproving  the  proposed  conversion. 

(2)  With  school  board  approval,  an 
involuntary  change  in  position  shall  not 
affect  the  current  status  of  status  quo 
education  employees. 

5  38.14     Voluntary  services. 

(a)  Scope.  An  ASE  or  AEPA  may, 
subject  to  the  approval  of  the  local 
school  board  concerned,  accept 
voluntary  services  on  behalf  of  Bureau 
schools  from  the  private  sector, 
including  individuals,  groups,  or 
students.  Voluntary  service  shall  be  for 
all  non-hazardous  activities  where 
public  services,  special  projects,  or 
school  operations  are  improved  and 
enhanced.  Volunteer  service  is  limited 
to  personal  services  received  without 
compensation  (salary  or  wages)  by  the 
Bureau  from  individuals,  groups,  and 
students  earning  credit  (i.e..  student 
teaching).  Nothing  in  this  section  shall 
be  construed  to  require  Federal 
employees  to  work  without 
compensation  or  to  allow  the  use  of 
volunteer  services  to  displace  or  replace 
Federal  employees. 

(b)  Volunteer  serx'ice  agreement.  An 
agreement  is  a  written  document,  jointly 
completed  by  the  volunteer  and  the 
Bureau  school  supervisor,  that  outlines 
the  responsibilities  of  each.  In  the  case 
of  students  receiving  credit  for  their 
work  (i.e..  student  teaching)  from  an 
education  institution,  the  agreement  will 
be  jointly  com.pleted  by  the  student,  a 
representative  of  the  school,  and  the 
Bureau  school  supervisor.  In  the  case  of 
volunteer  groups,  the  agreement  shall  be 
signed  by  an  official  of  the  volunteering 
organization  and  a  list  of  signatures  and 
emergency  telephone  numbers  of  all 
participants  shall  be  attached. 
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(c)  El'^^ibiiny.  Although  no  minimum 
age  requirement  exists  for  volunteers. 
schop's  shall  comply  with  appropnate 
Feder«ii  and  State  laws  and  standards 
on  using  the  services  of  minors.  All 
volunteers  under  the  age  of  18  must 
obtain  wntten  permission  from  their 
parents  or  guardians  to  perform 
volunteer  activities. 

(d)  Status.  Volunteers  participating 
under  this  part  are  not  considered 
Federal  employpes  for  any  purpose 
other  than: 

II!  Title  5  L'.SC.  Chapter  81.  dealing 
with  compensation  for  injuries  sustained 


during  the  perfo-mance  uf  work 
assignments. 

(2)  Federal  tort  ciaim.s  provisions 
published  in  26  L'.S-C.  Cnapter  171, 

(3)  DepiiTtment  of  the  Interior 
Regulations  GoveminK  R'-spon-iibdi'tPs 
and  Conduct 

(e)  Travel  and  other  expenses.  The 
decision  to  reimburse  travel  and  other 
incidental  expense's,  as  well  as  the 
amount  of  reimbursement,  snail  be  maoe 
by  the  school  supervisor.  .ASK.  .'XFT.A. 
and  the  respective  school  board. 
Payment  is  made  in  the  same  manner  as 
for  regular  employees.  Payment  of  travel 
and  per  diem  expenses  to  a  volunteer  on 


a  particular  assignment  must  he 
supported  by  a  specific  travel 
authorization  and  cannot  exceed  the 
cost  of  employing  a  temporary  employee 
of  comparable  qualification  at  the 
school  for  which  a  travel  authonzation 
iS  considered, 

(f)  Annua!  report.  School  supervisors 
shall  submit  reports  on  volunteers  to  the 
ASE  or  AEPA  by  October  31  of  each 
year  for  the  preceding  year. 
Ross  O.  Swimmer, 
Assistant  Secretary — Indian  Affairs. 
|1"R  Doc,  87-20142  Filed  <V1^~-  8  4.'i  .im) 
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DEPARTMENT  OF  COMMERCE 

Presidential  Board  of  Advisors  on 
Private  Sector  Initiatives;  Open 
Meeting 

agency:  Office  of  the  Secretary,  Office 
of  the  General  Counsel  and  Office  of 
Business  Liaison.  Commerce. 

summary:  The  Presidential  Board  of 
Advisors  on  Private  Sector  Initiatives 
will  hold  a  meeting  on  September  14, 
1987.  Committee  meetings  will  also  be 
held  on  this  date.  Public  comment  is 
welcome. 


Time  and  Piace: 

Presidential  Board  of  Ad\isors  on 
Private  Sector  Initiatives 

Monday.  September  14,  1987,  2  00  y  rr;  - 
3:00  p.m.,  at  the  US  Chamber  of 
Commerce.  1615  H  Street  WV  , 
Washington,  DC  20062,  Room  tc  be 
Posted. 

Committee  Meetings 

Monday.  September  14.  198",  10:00  am  - 
11:30  a.m.,  at  the  .National  Paint  and 
Coating  Association,  1500  Rhode 
Island  Avenue  NW.,  Washington,  DC 
20005.  Rooms  to  be  Posted 


FOR  FURTHER  INFORMATION  CONTACT: 

The  Committee  Control  Officer,  Mr. 
Robert  H.  Brumle\'.  Deputy  General 
Counsel.  L'S,  Department  of  Commerce 
(202/377-4772)  or  the  Alternate  Control 
Officer,  .\ancy  ]   Olsten,  Director  Office 
of  Business  Liaison   L'S   Department  cf 
Commerce  (202  3~--3942'!   Mdin 
Commerce  Baiiding,  V\as,'".;ni;tcn,  DC 
20230 

Date   .Atigus!  31   198" 

Robert  H  Bnjmle\, 

!)t;h.:,  Cr::i-~(:.  Ci\^nsel. 

;FR  Doc   8"-2038'"  Fia-c  ^•,  -r":  11:05  am] 
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Presidential  Documents 


Memorandum  of  August  27,  1987 

Extension   of  the   Exercise   of  Certain   Authorities   Under   the 
Trading  With  the  Enemy  Act 


Memorandum  for  the  Secretarj'  of  State,  the  Secretary  of  the  Treasury 

Under  Section  101(b)  of  Public  Law  95-223  (91  Stat.  1625:  50  U.S.C.  App  5;!!l 
note),  and  a  previous  determination  made  by  me  on  August  20.  1986  (51  ¥.R 
30201).  the  exercise  of  certain  authorities  under  the  Trading  With  the  Ent.-m\ 
Act  is  scheduled  to  terminate  on  September  14.  1987. 

I  hereby  determine  that  the  extension  for  one  year  of  the  exercise  of  those 
authorities  with  respect  to  the  applicable  countries  is  m  the  national  interest 
of  the  United  States. 

Therefore,  pursuant  to  the  authority  vested  in  me  by  Section  101(b]  of  Public 
Law  95-223,  I  extend  for  one  year,  until  September  14.  1988,  the  exercise  of 
those  authorities  with  respect  to  countries  affected  by; 

(1)  the  Foreign  Assets  Control  Regiilations,  31  CP'R  Part  500. 

(2)  the  Transaction  Control  Regulations.  31  CFR  Part  505: 

(3)  the  Cuban  Assets  Ciintnn  Rfgulcitions   31  CFK  Par!  513,  nnd 
[41  the  Foreign  Funds  Cisntro;  Regulatifins,  31  CFR  P,-.r;  5Jf> 
This  memorandum  shall  be  published  i:i  the  Federal  Register. 
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FEDERAL  HOME  LOAM  BANK  BOARD 

12  CFR  Parts  522,  563,  and  592 

1  No.  87-9361 

Assessments  by  the  Financing 
Corporation,  FSLIC  Imurance 
Premiums,  Book-Entry  Procedure  for 
Financing  Corporation  Securities,  and 
Office  of  Finance  Functions 

August  28.  1987. 

agency:  Federal  Home  Loan  Bank 

Board. 

action:  Final  rule;  request  fur 

comments. 

summary:  On  August  10.  1987.  the 
Federal  Savings  and  Loan  Insurance 
Corporation  Recapitalization  Act  of  1987 
(the  "Recapitalization  Act")  was 
enacted  into  law.  The  Recapitalization 
Act  authorizes  the  Federal  Home  Loan 
Bank  Board  ("Board")  to  charter  a 
corporation  known  as  the  Financing 
Corporation.  The  Financing  Corporation 
will  issue  debt  secunties  in  the  capita! 
markets,  and  with  the  net  proceeds 
thereof,  it  will  purchase  capital 
instruments  to  be  issued  by  the  Federal 
Savings  and  Loan  Insurance 
Corporation  (the  'TSLIC  or 
"Corporation"). 

The  Board  today  is  adopting 
regulations  to  clarify  the  manner  in 
which  the  Financing  Corporation  will 
exercise  its  assessment  authonty  and  to 
make  minor  conforming  technical 
amendments  to  the  regulations 
concerning  FSLIC  insurance  premiums. 
Additionally,  the  Board  is  adopting  rules 
regarding  book-entry  procedure  for 
Financing  Corporation  secunties. 
Finally,  the  Board  is  amending  a 
procedural  rule  governing  the 
responsibilities  of  the  Office  of  Finance 
of  the  Federal  Home  Loan  Bank  System 
("Office  of  Finance"),  so  as  to  reflect  the 
responsibilities  of  that  office  with  regard 
to  the  Financing  Corporation's  activities. 


DATES:  This  regulation  is  effective 
September  3. 1S87.  Comments  on  the 
regulations  concerning  Financing 
Corporation  assessments  and  FSUC 
insurance  premiums  must  be  received 
on  or  before  October  5.  1987. 
AOOMCSS:  Send  comment  letters  to: 
Director.  Information  Services  Section. 
Office  of  the  Secretariat.  Federal  Home 
Loan  Bank  Board,  1700  G  Street.  .\'W.. 
Washington,  DC  20552.  Comments  will 
be  available  for  inspection  at  this 
address. 

FOR  FURTHER  tNFOnilHATfON  CONTACT: 

Steven  A.  Rosenberg,  Acting  Deputy 
Director.  Legislation.  (202)  377-6455.  or 
Carol  ].  Johnson.  Attorney.  (202)  377- 
6357,  Regulations  and  Legislation 
Division,  Office  of  General  Counsel. 
Federal  Home  Loan  Bank  Board,  1700  G 
Street,  NTW.,  Washington.  DC  20552;  or 
K.  Diane  Boyle.  Manager.  Special 
Projects  Division,  (202)  272-4978,  Office 
of  Finance,  Federal  Home  Loan  Bank 
System,  655  15th  Street.  .\W.. 
Washington,  DC  20005. 

SUPPLEMENTARY  INFORUATtOM: 

A.  General 

The  Recapitalization  Act  was  enacted 
as  Tide  FIl  of  the  Competitive  Equality 
Banking  Act  of  1987,  Pub.  L  No.  100-66. 
101  Stat.  552.  Section  302  of  die 
Recapitalization  Act  amends  the  Federal 
Home  Loan  Bank  Act  (the  "Bank  Act"'), 
12  U.S.C.  1421  et  seq..  by  adding  a  new 
section  21  concerning  the  Financing 
Corporation. 

Pursuant  to  section  21  of  the  Bank 
Act.  the  Board  has  chartered  the 
Financing  Corporation,  which  is  under 
the  management  of  a  directorate  (the 
"Directorate")  composed  of  three 
members.  Paragraph  (8)  of  section  21(b) 
of  the  Bank  Act  provides  that:  "[Tj'he 
Directorate  shall  be  subject  to  such 
regulations,  orders,  and  directions  as  the 
Board  may  prescnbe."  Additionally, 
section  21(c)  of  the  Bank  Act  provides 
that  the  exercise  by  the  Financing 
Corporation  of  its  statutory  powers  shall 
be  subject  to  such  regulations,  orders. 
and  directions  as  the  Board  may 
prescnbe.  Finally,  section  21(k)  of  the 
Bank  Act  authorizes  the  Board  to 
"prescribe  such  regulations  as  may  be 
necessary  to  carry  out  the  provisions  of 
Isection  21].  including  regulations 
defining  terms  used  in  [section  21]." 

The  Financing  Corporation  is 
authorized,  over  time  and  in  series,  to 
issue  debt  secunties  having  an 


aggregate  pnncipal  amount  not  to 
exceed  $10,825  billion.  The  Financing 
Corporation  will  use  the  net  proceeds 
from  the  issuance  of  the  bonds  to 
purchase  nonredeemafale  capital 
certificates  and  redeemable  nonvoting 
capital  stock  to  be  issued  by  the  FSLIC. 
pursuant  to  section  402!b1  of  the 
National  Housing  Act  ("N'H.A").  12 
U.S.C.  1724  et.  seq..  as  amended  by 
section  304  of  the  Recapitalization  Act. 

B.  Ass«ssn>eBts  and  FSLIC  Insurance 
Premiums 

Holders  of  Financing  Corporation 

secunties  w;!!  be  entitled  to  receive 
payment  of  interest  on  the  bonds  on  a 
semiannual  basis.  In  order  to  ensure 
that  the  Financing  Corporation  will  be 
able  to  satisfv'  its  obligation  to  pay 
interest  to  the  bondholders,  section  21(r) 
of  the  Bank  Act  provides  the  Financing 
Corporation  wTth  an  income  source, 
namely  assessments  on  institutions  the 
accounts  of  which  are  insured  by  the 
FSLIC  ("insured  institutions"). 
Specifically,  section  21(f)  authorizes  the 
Financing  Corporation  to  le\'y  and 
collect  three  types  of  assessments:  (1) 
Regular  assessments  not  to  exceed  an 
amount  equal  to  Vi2th  of  1  percent  of  the 
aggregate  amount  of  all  accounts  of 
insured  members  of  the  assessed 
institution;  (2)  supplemental 
assessments,  which  under  certain 
grounds  may  be  assessed  in  an  amount 
not  to  exceed  Vijth  of  1  percent  of  the 
aggregate  amount  of  all  accounts  of 
insured  members  of  the  assessed 
institution:  and  (3)  termination 
assessments,  which  the  Financing 
Corporation  is  directed  to  collect  from 
any  institution  that  ceases  to  be  an 
insured  institution. 

In  light  of  the  assessment  power 
granted  to  the  Financing  Corporation 
and  the  FSLIC's  power  to  collect 
insurance  premiums,  insured  institutions 
may  be  subject  to  the  following  six 
categories  of  charges:  (1)  Financing 
Corporation  regular  assessments 
pursuant  to  section  21(f)(1)  of  the  Bank 
.^ct;  (2 1  Financing  Corporation 
supplemental  assessments  pursuant  to 
section  21(f)(2)  of  the  Bank  Act;  (3) 
Financing  Corporation  termination 
assessments  pursuant  to  section  21(f)(4) 
of  the  Bank  Act:  (4)  regular  FSLIC 
insurance  premiums  pursuant  to  section 
404(b)  of  the  VHA:  [5]  additional 
("special")  FSLIC  insurance  premiums 
pursuant  to  section  404(c)  of  the  .\H.A; 
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and  (6)  final  FSLIC  insurance  premiums 
(sometimes  referred  to  as  "FSLIC  exit 
fees")  pursuant  to  section  407(d)  of  the 
NHA. 

The  Recapitalization  Act  not  only 
grants  to  the  Financing  Corporation  the 
power  to  levy  assessments,  but  it  also 
amends  the  power  of  the  FSLIC  to 
collect  insurance  premiums,  as 
discussed  further  below. 

1.  Regular  and  Supplemental 
Assessments 

In  order  to  enable  the  Financing 
Corporation  to  pay  expenses  related  to 
its  bonds,  paragraphs  (1)  and  (2)  of 
section  21(f)  of  the  Bank  Act  authorized 
it  to  collect  regular  and  supplemental 
assessments.  The  Financing  Corporation 
is  required  to  obtain  the  approval  of  the 
Board  in  order  to  make  the  regular 
assessment.  In  order  to  make  the 
supplemental  assessment  two 
conditions  must  be  satisfied.  These  are 
as  follows:  (1)  The  Directorate,  by 
unanimous  vote,  must  determine  that 
additional  funds  are  needed  to  pay  the 
interest  on  the  obligations  of  the 
Financing  Corporation  because  no  other 
funds  are  available:  and  (2)  the  Board 
must  approve  the  determination  to 
assess  the  supplemental  assessment. 

.Additionally,  paragraph  (3)  of  section 
21(0  of  the  Bank  Act  provides  that  the 
aggregate  of  the  regular  and 
supplemental  assessments  of  the 
F'inancing  Corporation  may  not  exceed 
an  amount  equal  to  (1)  the  sum  of  (a) 
issuance  costs  incurred  with  respect  to 
obligations  issued  during  the  year;  (b) 
interest  paid  on  (and  any  redemption 
premium  paid  with  respect  to) 
obligations  of  the  Financing  Corporation 
during  such  year;  and  (c)  custodian  fees 
incurred  during  such  year,  minus  (2)  the 
aggregate  amount  of  any  payments 
made,  during  such  year,  by  the 
Financing  Corporation  with  respect  to 
such  issuance  costs,  interest  and 
custodian  fees  pursuant  to  section 
21(8)(4). 

In  order  to  eliminate  confusion  and 
ensure  consistency,  the  rule  adopted 
today  provides  that  the  manner  in  which 
the  Financing  Corporation  will  calculate 
and  collect  regular  assessments  is  to  be 
the  same  as  that  currently  employed  by 
the  FSLIC  for  its  calculation  and 
ccillection  of  regular  insurance 
premiums,  as  set  forth  at  12  CFR  563.15. 
Accordingly,  the  Financing  Corporation 
will  collect  regular  assessments  on  an 
annual  basis  with  a  semiannual 
adjustment.  Moreover,  as  discu'  sed 
further  below,  each  insured  institution 
will  receive  unified  bills  representing 
the  amounts  owed  to  both  the  Financing 
Corporation  and  the  FSLIC. 


2.  Reconciliation  of  Amounts  Owed  to 
the  Financing  Corporation  and  to  the 
FSLIC 

Section  305  of  the  Recapitalization 
Act  limits  the  amount  the  FSLIC  may 
collect  in  premiums  and  the  amount  it 
may  assess  as  spplemental  premiums  so 
as  not  to  impose  an  additional  financial 
burden  on  insured  institutions.'  The 
practical  effect  of  section  305  is  to 
provide  that  the  regular  assessment  paid 
to  the  Financing  Corporation  and  the 
regular  insurance  premium  paid  to  the 
FSLIC.  in  any  one  annual  assessment 
period,  is  not  to  exceed  yi2th  of  1 
percent  of  the  aggregate  amount  of  the 
insured  accounts  of  an  insured 
institution.  Likewise,  the  sum  of  the 
supplemental  assessment  of  the 
Financing  Corporation  and  the 
supplemental  premium  of  the  FSLIC,  in 
any  one  annual  assessment  period,  is 
not  to  exceed  Vsih  of  1  percent  of  the 
aggregate  amount  of  the  insured 
accounts  of  an  insured  institution. 

The  Board  today  is  amending  §  563.15 
to  add  a  new  paragraph  addressing  the 
limitations  on  the  FSLIC's  authority  to 
assess  premiums  on  insured 
institutions.* 

3.  Joint  Collection  Agent 

The  Board  believes  it  is  desirable  to 
establish  a  mechanism  to  coordinate  the 
manner  in  which  the  Financing 
Corporation  levies  and  collects 
assessments  and  the  manner  in  which 
the  FSLIC  levies  and  collects  deposit 
insurance  premiums.  In  the  Board's 
view,  such  a  mechanism  should  be 
designed  to  ensure  that  the  sum  of 
amounts  billed  by  the  Financing 
Corporation  and  the  FSLIC  do  not 
exceed  the  statutory  limitation. 
Accordingly,  the  Board  also  has 
amended  §  563.15  to  provide  such  a 
mechanism.  In  short,  §  563.15.  as 
amended,  provides  that  a  joint 
collection  agent  will  bill  each  insured 
institution  on  behalf  of  both  the 
Financing  Corporation  (for  its  regular 


'  Section  305  of  Itie  Recapitalization  Act  amends 
section  404  of  the  NHA  by  adding  a  new  subsection 
(i),  whicti  provides  as  follows:  "Notwithstanding 
any  other  provision  of  this  section,  the  sum  of — (1) 
the  amount  of  any  premium  required  to  be  paid  by 
any  insured  institution  under  subsection  (b)(1):  and 
(2)  the  amount  of  any  premium  authonzed  to  be 
assessed  by  the  Corporation  under  subsection  (b) 
with  respect  to  sttch  institution,  for  any  period  shall 
be  reduced  by  the  amount  of  any  assessment  paid 
for  such  period  by  such  insured  institution  to  the 
Financing  Corporation  pursuant  to  section  21(f)  of 
the  Federal  Home  L,oan  Bank  Act." 

•  Section  563.15  governs  payment  of  regular  FSUC 
insurance  premiums.  The  Board  has  not 
promulgated  an  analogous  regulation  governing 
additional  ("spedal)  premiums.  Instead,  the  Board, 
in  its  capacity  as  operating  head  of  the  FSUC,  has 
assessed  such  additional  premiums  by  resolution. 
See.  e.g..  Board  Res.  No.  85-142  (Feb.  22.  1985). 


assessments)  and  the  FSLIC  (for  its 
regular  insurance  premiums).  The  Board 
believes  that  this  coordinated  billing 
and  collection  procedure  will  satisfy  the 
objectives  described  in  the  previous 
paragraphs. 

C.  Exit  Fees 

The  rule  adopted  today  also 
implements  the  provisions  of  section 
21(f)(4)  of  the  Bank  Act  authorizing  the 
Financing  Corporation  to  levy 
termination  assessements  on  institutions 
that  have  ceased  to  maintain  their  states 
as  insured  institutions  ("exiting 
institutions").  The  regulation 
incorporates  the  statutory  requirements 
pertaining  to  the  calculation  of  such 
termination  assessments  based  on  the 
amount  assessed  on  the  existing 
institution  with  respect  to  (1)  FSLIC 
insurance  premiums  (regular  and 
special);  and  (2)  Financing  Corporation 
assessments  (regular  and  supplemental). 

The  rule  also  provides,  pursuant  to 
section  21(f)  of  the  Bank  Act,  that  any 
such  termination  assessment  imposed 
on  an  institution  may  be  reduced  at  the 
discretion  of  the  Financing  Corporation, 
with  the  approval  of  the  Board,  after  a 
determination  that  the  institution  poses 
a  substantial  risk  to  the  Corporation  and 
that  such  reduction  is  necessary  to 
assist  in  the  sale  or  other  disposition  of 
the  institution. 

The  regulation  also  includes  the 
statutorily  prescribed  time  periods  for 
payment  of  termination  assessments. 
Section  21(f)  of  the  Bank  Act  provides 
for  a  one-time  payment  of  the  full 
amount  of  the  assessment  within  30 
days  after  an  institution  ceases  to  be  an 
insured  institution  or  for  payment  of 
semiannual  installments  beginning  30 
days  after  an  institution  ceases  to  be  an 
insured  institution  and  lasting  over  a 
period  of  two  years.  The  regulation 
makes  the  same  provision  for  a  one-time 
payment  of  the  termination  assessment 
but  permits  an  institution  to  make 
payment  either  within  30  days  of  the 
date  it  ceases  to  be  an  insured 
institution  or  within  ten  business  days 
of  its  receipt  of  the  notice  of  termination 
assessment,  whichever  is  later.  The 
regulation  also  provides  for  payment  in 
semiannual  installments  over  a  two-year 
period,  but  adds  the  requirement  that  an 
institution  electing  semiannual 
payments  must  give  written  notice  of  its 
election  to  the  Financing  Corporation 
within  5  business  days  of  its  receipt  of 
the  notice  of  termination  assessment. 

The  rule  adopted  today  also  includes 
provisions  regarding  exit  fee 
equalization  provided  pursuant  to 
paragraph  (4)(E)  of  section  21(f)  of  the 
Bank  Act.  That  provision  concerns  final 


UM  I 
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insurance  premiums  assessed  by  the 
FSLIC  pursuant  to  section  407(d)  of  the 
NHA. 

D.  Book-Entry  Procedure  for  Financing 
CorporatioQ  Securities 

Section  302  of  Title  III  of  the 
Recapitalization  Act  amended  section 
21(h)(2)  of  the  Bank  Act  to  authorize 
Federal  Reserv  e  Banks  to  act  as 
depositaries,  fiscal  agents,  or  custodians 
of  the  Financing  Corporation. 

By  this  action,  the  Board  authorizes 
Federal  Reserve  Banks  to  apply  to  any 
debentures,  bonds,  or  other  obligations 
issued  by  the  Financing  Corporation  the 
book-entry  procedure  contained  in  12 
CFR  Part  506a  (1987)  previously 
established  by  the  Board  with,  respect  to 
consolidated  obligations  of  the  Federal 
Home  Loan  Banks.  The  procedure 
affirms  that  Financing  Corporation 
obligations  may  be  issued  in  definitive 
[i.e..  engraved  or  printed)  form,  rather 
than  book-entry  form,  to  the  extent 
expressly  permitted  by  the  terms  of  the 
secunties.  It  permits  Financing 
Corporation  obligations  issued  in 
definitive  form  to  be  converted  to  book- 
entry  form  subject  to  the  provisions  of 
Part  506a. 

The  Board  believes  that  issuances  of 
Financing  Corporation  securities  in 
book-entry  form  will  benefit  investors. 
the  Financing  Corporation,  the  FSLIC, 
and  the  financing  community  by  (1) 
reducing  the  nsk  of  loss  due  to  theft, 
mishandling,  and  counterfeiting;  (2) 
decreasing  the  cost  of  issuing,  storing. 
and  delivering  physical  certificates;  and 
(3)  minimizing  the  paperwork  created  by 
the  growing  volume  of  public  debt 
transactions. 

To  ease  the  application  of  these  rules, 
the  provisions  of  Part  50ea,  as  they  may 
be  amended  from  time  to  time,  are 
incorporated  into  new  regulation  section 
592.17  and  are  made  applicable  to 
Financing  Corporation  debt  secunties 
insofar  as  they  are  appropriate. 
Definitions  and  terms  used  m  Part  506a 
should  be  read  as  though  modified  to 
accomplish  this  purpose, 

E.  Office  of  Finance.  Federal  Home  Loan 
Bank  System 

Finally,  section  21(b)(6)  of  the  Bank 
Act  prohibits  the  Financing  Corporation 
from  hiring  its  own  employees.  Instead, 
the  Directorate  may,  with  the  approval 
of  the  Board,  authorize  the  officers, 
employees,  or  agents  of  the  Federal 
Home  Loan  Banks  to  act  for  and  on 
behalf  of  the  Financing  Corporation,  The 
Office  of  Finance  has  developed 
expertise  in  managing  offe.rings  of 
Federal  Home  Loan  Bank  debt 
securities.  The  Board,  therefore,  believes 
that  that  office  is  well  suited  to  provide 


assistance  to  the  Finar.cir^  Corporation. 

Accordingly,  the  Board  is  amending 
§  522.81  of  Subchapter  B  to  expand  the 
list  of  functions  authorized  for  the  Office 
of  Finance  so  as  to  include  the 
performance  of  such  services  for  the 
Financing  Corporation  as  may  be 
requested  from  time  to  time  by  the 
Directorate  and  approved  by  the  Board. 

F.  Notice  and  Comment  Cousiderahaas 

The  Board  finds  that,  in  connection 
with  its  adoption  of  these  rules 
observance  of  the  notice  and  comment 
procedures,  prescribed  bv  5  U.S.C. 
553(b)  (1982)  and  12  CFR  508.11  and 
508.12  (1987),  is  unnecessary  for  the 
reasons  set  forth  below. 

Section  553(b)  provides  in  pertinent 
part  as  follows: 

Except  when  notice  of  hearing  is  required 
by  statute,  this  subsection  does  not  apply — 

(A)  to  interpretive  rules,  general  statements 
of  policy,  or  rules  of  agency  organization, 
procedure,  or  practice;  or 

(B)  when  the  agency  for  good  cause  finds 
(rind  incorporates  the  finding  and  a  brief 
statement  of  reasons  therefor  in  the  rules 
issued)  that  notice  and  public  procedure 
thereon  are  impracticable,  unnecessary  or 
contrary  to  the  public  interest 

5  U.S,C,  553(b)  (1982), 

1.  Amendment  of  the  Office  of  Finance 
Rule 

The  amendment  to  §  522.81  of 
Subchapter  B  of  the  Boards  rules 
constitutes  adoption  of  a  rule  of  agency 
organization,  procedure,  or  practice. 
Accordingly,  the  exception  set  forth  in 
paragraph  (A)  of  section  553(b)  of  Title  5 
of  the  United  States  Code  applies  to  the 
adoption  of  this  amendment. 

2.  Adoption  of  the  book-entry  procedure 

rule 

The  book-entry  procedure  rule, 
adopted  at  section  592.17  of  new 
Subchapter  H  of  the  Board's  rules,  is  a 
rule  of  agency  organization,  procedure, 
or  practice.  Accordingly,  the  exception 
set  forth  in  paragraph  {.\]  of  section 
553(b)  of  Title  5  of  the  United  States 
Code  applies  to  the  adoption  of  this  rule, 

3.  Adoption  of  the  Financing 
Corporation  assessment  rules  and 
amendment  of  the  FSLIC  insurance 
premium  rules 

The  Board  for  good  cause  finds  that 
notice  and  public  procedure  thereon  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest  with  respect  to  its 
adoption  of  the  Financing  Corporation 
assessment  rule  (12  CFR  592,12)  and  its 
amendment  of  the  FSLIC  insurance 
premium  rules  (12  CFR  563. 15  and 
563.16).  The  reasons  in  support  of  this 
finding  are  as  follows.  First,  the  Board 


believes  that  it  is  contrary  to  the  public 
interest  to  have  the  adoption  of  the  rules 
delayed  in  order  to  provide  for  such 
notice  and  public  procedure.  The  Board 
finds  that  it  is  in  the  public  interest  for 
the  Financing  Corporation  to  commence 
its  issuance  of  debt  securities  at  the 
earliest  possible  opportunity  and  that 
the  Financing  Corporation  will  be 
unable  to  commence  such  activity  until 
the  assessment  rules  are  adopted.  In 
connection  with  this  finding  the  Board 
notes  that  the  funds  raised  by  the 
Financing  Corporation  will  be 
contributed  to  the  capital  of  the  FSLIC. 
which  currently  is  insolvent,  in 
accordance  with  generally  accepted 
accounting  principles.  The  Financing 
Corporation's  contributions  to  the 
FSLIC's  capital  (1)  will  permit  the 
maintenance  of  public  confidence  in  the 
nation's  depository  institutions;  and  (2) 
will  enable  the  FSLIC  to  resume  its 
resolution  of  insolvent  insured 
institutions  in  accordance  with  Title  IV 
of  the  NHA. 

Secondly,  the  Board  is  of  the  view  that 
notice  and  public  procedure  thereon  are 
unnecessan,-,  because  the  rules  set  forth 
in  §§  592.12,  563.15.  and  563.16,  as 
amended  today,  generally  only  codify  in 
the  Board's  regulations  the  statutory 
rules  already  applicable  under  sections 
302  and  305  of  the  Recapitalization  Act. 
Therefore,  the  new  rules  impose  no  new 
legal  burden  on  insured  institutions. 

Thirdly,  with  respect  to  the 
amendment  to  §  563.15  providing  for  the 
Financing  Corporation  and  the  FSLIC  to 
have  assessments  and  insurance 
premiums  collected  by  a  joint  collection 
agent,  the  Board  is  of  the  view  that  such 
amendment  constitutes  adoption  of  a 
rule  of  agency  organization,  procedure. 
or  practice  within  the  meaning  of 
paragraph  (A)  of  5  U.S.C.  553(b). 

The  Board  recognizes  that  notice  and 
public  procedure  thereon  are  useful  for 
providing  it  with  information  and  view- 
points that  it  might  not  otherwise  obtain. 
In  addition,  the  Board  notes  that  other 
issues,  not  addressed  in  today's  rule, 
arise  in  connection  v^th  the  Financing 
Corporation's  assessment  authority-  and 
the  FSLIC's  authority  to  collect 
insurance  premiums.  Such  related  issues 
include  the  following-  (1)  The  temporary 
phase-down  of  the  FSLIC's  authority  to 
assess  special  insurance  premiums  (or 
"special  assessments")  prescribed  by 
section  306(c)  of  the  Recapitalization 
Act;  and  (2)  changes  to  the  .\'HA 
provision  regarding  the  FSUCs 
secondary  reserve,  pursuant  to  section 
307  of  the  Recapitalization  Act. 
Accordingly,  notwithstanding  the 
issuance  in  final  form  of  the  assessment 
and  insurance  premium  rules,  the  Board 


hereby  invites  public  cumment  on  those 
rules  and  the  related  issues. 

G.  Effective  Date  Considerations 

This  rule  is  effective  September  3. 
1987.  The  Board,  for  good  cause,  finds 
that  the  full  thirty-day  delay  of  effective 
date  following  publication  of  the 
regulation,  pursuant  to  5  U.S.C.  553(d) 
and  12  CFR  508.14,  is  unnecessary.  The 
Board's  reasons  for  this  finding  are  as 
follows: 

It  IS  imperative  that  the  Financing 
Corporation  be  able  to  commence  its 
issuance  of  debt  securities  as 
expeditiously  as  possible  for  the  reasons 
set  forth  in  the  section  entitled  "Notice 
and  Comment  Considerations." 
Additionally,  the  rules  simply  codify  in 
the  Board's  regulations  the  statutory 
provisions  of  the  Recapitalization  Act 
that  already  are  the  law  of  the  land. 
Finally,  the  Board  is  of  the  view  that, 
with  respect  to  the  aspects  of  the  rule 
concerning  agency  organization, 
procedure,  or  practice,  no  public  interest 
is  jeopardized  by  shortening  the  period 
of  delayed  effectiveness.  Accordingly, 
the  Board  finds  that  there  is  good  cause 
for  shortening  the  delayed-effectiveness 
period  from  the  prescribed  30-day  period 
to  the  slightly  shorter  period  provided 
hereby. 

Final  Regulatory  Flexibility  Analysis 

Pursuant  to  section  3  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  604,  the  Board  is 
providing  the  following  regulatory 
flexibility  analysis: 

1.  Need  for  and  objectives  of  the  rule. 
These  elements  have  been  incorporated 
into  the  Board's  discussion  set  forth  in 
the  SUPPtfMENTARY  INFORMATION 
section  of  this  rule. 

2.  Issues  raised  by  comments  and 
agency  assessment  and  response.  As 
explained  in  the  SUPPLEMENTARY 
INFORMATION  section,  the  Board  is 
issuing  the  rules  in  final  form  without 
prior  opportunity  for  comment,  although 
the  Board  is  soliciting  post-promulgation 
public  comment.  Accordingly,  at  this 
time,  there  are  no  issues  raised  by 
comments  that  require  Board 
assessment  and  response. 

3.  Significant  alternatives  minimizing 
small-entity  impact  and  agency 
response.  The  book-entry  procedure  rule 
will  have  no  impact  on  small 
institutions.  The  assessments  rules  will 
not  have  a  disproportionate  effect  on 
small  institutions.  The  rules  do  not 
change  the  rules  regarding  the  gross 
amount  that  an  institution  may  pay.  but 
rather  change  only  the  manner  in  which 
the  gross  amount  is  allocated. 


List  of  Subjects  in  12  CFR  Parts  522,  563, 
and  592 

Bank  deposit  insurance,  Financing 
Corporation,  Investments,  Reporting  and 
recordkeeping  requirements,  Savings 
and  loan  associations,  Securities. 

Accordingly,  the  Board  hereby 
amends  Part  522,  Subchapter  B,  Part  563, 
Subchapter  D,  and  amends  Chapter  V 
by  adding  a  new  Subchapter  H  and  Part 
592,  Chapter  V,  Title  12,  Code  of  Federal 
Regulations,  as  eet  forth  below. 

Subchapter  B— Federal  Home  Loan  Bank 
System 

PART  522— ORGANIZATION  OF  THE 
BANKS 

1.  The  authority  citation  for  Part  522  is 
revised  to  read  as  follows; 

Authority:  Sec.  5  B.  47  Stat.  727,  as  added 
by  sec.  4.  80  Stat.  824,  as  amended  (12  U.S.C. 
1425b);  sees.  6-7.  47  Stat.  727,  730,  as 
amended  (12  U.S.C.  1426-1427):  sec.  17,  47 
Slat.  736,  as  amended  (12  U.S.C.  1437):  sec.  5, 
48  Stat.  132,  as  amended  (12  U.S.C.  1464); 
sees.  402-403,  407,  48  Stat.  1256-1257, 1260,  as 
amended  (12  U.S.C.  1725-1726. 1730);  sec.  207, 
62  Stat.  692,  as  added  by  sec.  la.  76  Stat. 
1123.  as  amended  (18  U.S.C.  207):  sec.  602,  92 
Stat.  2115,  as  amended  (42  U.S.C.  8101  et 
seq.y.  Reorg.  Plan  No.  3  of  1947.  12  FR  4981.  3 
CFR.  1943-48  Comp..  p.  1071;  Reorg.  Plan  No. 
6  of  1961.  reprinted  in  12  U.S.C.A.  1437  App. 
(West  Supp.  1986). 

2.  Amend  §  522.81  by  removing  the 
word  "and"  before  the  beginning  of 
paragraph  (a)(4);  by  removing  the 
"period"  at  the  end  of  paragraph  (a)(4) 
and  adding  the  word  ";  and";  and  by 
adding  the  following  new  paragraph 
(a)(5)  to  read  as  follows; 

§  522.61    Functions  of  Office  of  Finance. 

(a)  *  *  * 

(5)  perform  such  functions  for  the 
Financing  Corporation  on  behalf  of  the 
Federal  Home  Loan  Banks  as  may  be 
requested  of  such  Office  by  the 
Directorate  of  the  Financing  Corporation 
(as  defined  in  §  592.1(e)  of  this  chapter) 
after  receiving  the  approval  of  the 
Board.  I 

•         *        •      ■  *        * 

Subctiapter  0 — Federal  Savings  and  Loan 
Insurance  Corporation 

PART  563— OPERATIONS 

3.  The  authority  citation  for  Part  563 
continues  to  read  as  follows; 

Authority:  Sec.  1.  47  Stat.  725.  as  amended 
(12  U.S.C.  1421  et  seq.y.  sec.  5A.  47  Stat.  727. 
as  added  by  see.  1.  64  Stat.  256,  as  amended 
(12  U.S.C.  1425a):  sec.  SB.  47  Stat.  727,  as 
added  by  sec.  4.  60  Stat.  824.  as  amended  (12 
U.S.C.  1425b):  sec.  17,  47  Stat.  736,  as 
amended  (12  U.S,C.  1437):  sec.  2,  48  Stat.  12a 
as  amended  (12  U.S.C.  1462):  sec.  5.  48  Stat. 
132,  as  amended  (12  U.S.C.  1464);  sees.  401- 


40".  48  Stat.  1255-1260,  as  amended  (12  U.S.C. 
1724-1730):  sec.  408.  82  Stat.  5,  as  amended 
(12  U.S.C.  1730a);  Reorg.  Plan  No.  3  of  1947,  12 
CFR  4981,  3  CFR.  1943-1948  Comp  .  p.  1071. 

4.  Amend  §  563.15  by  revising  the 
heading  of  the  section;  by  adding  new 
paragraphs  (a)(3)  and  (a)(4);  by  revising 
the  introductory  text  of  paragraph  (b)(1): 
by  redesignating  paragraphs  (c)  and  (d) 
as  new  paragraphs  (d)  and  (e);  and  by 
adding  a  new  paragraph  (c)  to  read  as 
follows; 

§563.15    Premiums. 

(a)  Definitions.  *  *  * 

(3)  "Financing  Corporation"  means 
the  Financing  Corporation  chartered  by 
the  Board  pursuant  to  section  21(a)  of 
the  Federal  Home  Loan  Bank  Act. 

(4)  "Joint  Collection  Agent"  m.eans 
any  person,  corporation,  governmental 
unit,  or  any  other  entity  other  than  the 
Corporation  or  the  Financing 
Corporation  that  has  been  authorized  by 
the  Corporation  and  the  Financing 
Corporation  to  act  as  an  agent  on  behalf 
of  both  the  Corporation  and  the 
Financing  Corporation  for  collecting 
premiums  pursuant  to  section  404(b)  of 
National  Housing  Act  and/or 
assessments  pursuant  to  section  21(0  of 
the  Federal  Home  Loan  Bank  Act. 

(b)  General  provisions.  (1)  Pursuant  to 
section  404(b)  of  the  National  Housing 
Act  and  subject  to  the  provisions  of 
paragraphs  (c)  and  (d)  of  this  section, 
each  institution  whose  application  for 
insurance  is  approved  by  the 
Corporation  shall  pay  to  the  Corporation 
through  the  joint  Collection  Agent  as 
follows:  *  *  * 

(c)  Limitations.  The  amount  of  any 
premiums  assessed  by  the  Corporation 
on  an  insured  institution  pursuant  to 
paragraph  (b)  of  this  section  shall  be 
reduced  by  the  amount  of  any  regular 
assessment  paid  for  such  period  by  such 
insured  institution  to  the  Financing 
Corporation  pursuant  to  section  21(f)  of 
the  Federal  Home  Loan  Bank  Act.  as 
implemented  at  Part  592  of  this  Chapter. 
***** 

5.  Amend  §  563.18  by  revising  the  first 
sentence  of  the  section  to  read  as 
follows: 


§  563.16    Premiums  In  mergers, 
consolidations,  or  purchases  of  bulk 
assets. 

In  the  event  of  the  purchase  of  bulk 
assets  by  an  insured  institution  (which, 
for  the  purposes  of  this  section,  shall  not 
include  a  Federal  association  the 
deposits  of  which  are  insured  by  the 
Federal  Deposit  Insurance  Corporation) 
or  of  the  absorption  by  an  insured 
institution  of  another  institution  through 
merger  or  consolidation  and  the 


UM  I 
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issuance  of  accounts  of  an  insurable 
type  in  connection  therewith,  such 
insured  institution  will  be  billed  for  an 
additional  premium  based  upon  the 
aggregate  of  the  increase  of  its  accounts 
of  an  insurable  type  issued  in 
connection  with  such  transaction. 
subject  to  the  limitations  set  forth  in 
§  563. 15(c)  of  this  subchapter.  *   *  * 

6.  Amend  Chapter  V  by  adding  a  new 
Subchapter  H;  and  by  adding  a  new  Part 
592  to  read  as  follows: 

Subctiapter  H— Financing  Corporation 
PART  592— OPERATIONS 

Se<;. 

,592.1     Definitions. 
592.2-592.10    |Reserved). 
592.11     General  authority. 
.592.12    Assessments  on  insured  institutions. 
593.13-,592.16     (Reserved). 
592.17     Book-entry  procedure  for  Financing 
Corporation  securities. 

Authority:  Sec.  10.  47  Stat.  725,  ds  amended 
(12  U.S.C.  1421  et  seq.) 

§592.1     Definitions. 

(a)  Ge/ieral.  Unless  another  definition 
is  provided  in  this  Subchapter, 
definitions  in  Parts  521,  541,  and  561  of 
this  Chapter  apply  to  terms  used  in  this 
Subchapter. 

(b)  "Act"  means  the  Federal  Home 
Loan  Bank  Act,  as  amended  (12  U.S.C. 
1421  etseq.). 

(c)  "Corporation  ■  means  the  Federal 
Savings  and  Loan  Insurance 
Corporation. 

(d)  "Directorate"  means  the  three 
member  board  established  pursuant  to 
section  21(b)  of  the  Act  to  manage  the 
Financing  Corporation. 

(e)  "Financing  Corporation"  means 
the  Financing  Corporation  chartered  by 
the  Board  pursuant  to  section  21(a)  of 
the  Act. 

(f)  "Financing  Corporation  securities" 
means  debentures,  bonds,  or  similar 
obligations  of  the  Financing  Corporation 
issued  pursuant  to  sections  21(c)  and  (e) 
of  the  Act. 

(g)  "Regular  assessment"  means  the 
assessment  the  Financing  Corporation 
may  assess  on  insured  institutions 
pursuant  to  paragraph  (1)  of  section  21(f) 
of  the  Act. 

(h)  "Supplemental  assessment"  means 
the  assessment  the  Financing 
Corporation  may  assess  on  insured 
institutions  pursuant  to  paragraph  (2)  of 
section  21(1]  of  the  Act. 

(i)  "Termination  assessment"  means 
the  assessment  the  Financing 
Corporation  may  assess  on  insured 
institutions  pursuant  to  paragraph  (4)  of 
section  21(f)  of  the  Act. 


(j)  "Exiting  institution"  means  an 
insured  institution  (or  any  successor  in 
interest  thereto  resulting  from  a  merger, 
acquisition  or  otherwise)  that  has 
ceased  to  maintain  its  status  as  an 
insured  institution. 

§§592.2-592.10    [Reserved i 

§  592.1 1     General  auttiority. 

The  Financing  Corporation  may 
exercise  all  authority  granted  it  by  the 
Act  and  by  its  charter  and  bylaws, 
whether  or  not  implemented  specifically 
by  Board  regulations,  subject  to  the 
limitations  and  interpretations 
contained  in  this  part  and  such  orders 
and  directions  as  the  Board  may 
prescribe. 

§  592.12     Assessments  on  insured 
institutions. 

(a)  General  The  Financing 
Corporation  may  levy  on.  and  collect 
(directly  or  through  a  collecting  agent) 
from,  each  insured  institution 
assessments  in  accordance  with  section 
21(f)  of  the  Act  and  this  section. 

(b)  Regular  assessments.  (1)  Pursuant 
to  section  21(f)  of  the  Act,  and  subject  to 
the  limitations  of  paragraph  (d)  of  this 
section,  the  Financing  Corporation  may, 
with  the  approval  of  the  Board,  assess 
on  each  insured  institution  regular 
assessments,  Provided  Tha\  the 
aggregate  amount  assessed  under  this 
paragraph  (b)  on  any  insured  institution 
for  any  year  may  not  exceed  an  amount 
equal  to  1/I2th  of  1  percent  of  the 
aggregate  amount  of  all  insured 
accounts  of  such  institution,  as 
calculated  in  the  mianner  set  forth  in 

§  563.15  of  Subchapter  D. 

(2)  In  the  event  of  the  purchase  of  bulk 
assets  or  the  absorption  by  an  insured 
institution  of  another  institution  through 
merger  or  consolidation  and  the 
issuance  of  insured  accounts  in 
connection  therewith,  the  Financing 
Corporation  may,  with  the  approval  of 
the  Board,  adjust  the  regular  assessment 
of  the  insured  institution  in  a  manner 
consistent  with  §  563.16  of  Subchapter 
D, 

(c)  Supplemental  assessments. 
Pursuant  to  section  21(f)(2)  of  the  Act 
and  subject  to  the  limitations  of 
paragraph  fd)  of  this  section,  if  the 
Financing  Corporation,  by  unanimous 
vote  of  the  Directorate,  finds  that 
additional  funds  are  needed  to  pay  the 
interest  on  the  obligations  of  the 
Financing  Corporation  because  no  other 
funds  are  available,  it  may,  with  the 
approval  of  the  Board  and  in  addition  to 
any  assessment  made  pursuant  to 
paragraph  (b),  assess  on  each  insured 
institution  an  assessment,  except  that 
the  aggregate  amount  assessed  under 
this  paragraph  (c)  on  any  insured 


institution  for  any  year  may  not  exceed 
an  amount  equal  to  l/8th  of  1  percent  of 
the  aggregate  amount  of  all  accounts  of 
insured  members  of  such  insured 
institution. 

(d)  Total  amount  of  assessments.  The 
aggregate  amount  of  assessments  made 
under  paragraphs  (b)  and  (c)  of  this 
section  for  any  year  may  not  exceed: 

(1)  The  aggregate  amount  of — 

(i)  Issuance  costs  (as  such  term  is 
defined  in  section  21(g)(5)(A)  of  the  Act) 
incurred  with  respect  to  obligations 
issued  during  such  yean 

(ii)  Interest  paid  on  (and  any 
redemption  premium  paid  with  respect 
to)  obligations  of  the  Financing 
Corporation  during  such  year;  and 

(iii)  Custodian  fees  (as  such  term  is 
defined  in  section  21(g)(5)(B)  of  the  Act) 
incurred  during  such  yean  less 

(2)  The  aggregate  amount  of  any 
payments  under  section  21(g)(4)  of  the 
Act  during  such  year. 

(e)  Termination  assessments.  (1)  The 
Financing  Corporation,  with  the 
approval  of  the  Board,  shall  make  a 
termination  assessment  on  any  existing 
institution  in  accordance  with  paragraph 
(4)  of  section  21(f}  of  the  Act. 

(2)  The  amount  of  the  assessment  on 
any  institution  under  this  paragraph  (e) 
shall  be  the  amount  equal  to  the  sum 
of— 

(i)  The  amount  that  is  equal  to  two 
times  the  last  annual  insurance  premium 
payable  by  such  institution,  including 
the  amount  of  any  regular  assessment 
imposed  under  this  section  in  lieu  of 
such  premium;  and 

(ii)  The  amount  that  is  the  product 
of— 

(A)  The  aggregate  amount  of  all 
accounts  of  insured  members  of  such 
institution  (as  of  the  date  the  institution 
ceases  to  be  an  insured  institution);  and 

(B)  An  amount  equal  to  two  times  the 
rate  (expressed  as  an  annual  rate)  at 
which  the  supplemental  assessment 
authorized  in  section  404(c)  of  the 
National  Housing  Act  was  assessed 
against  insured  institutions  by  the 
Corporation  in  1986. 

(3)  The  Financing  Corporation,  with 
the  approval  of  the  Board,  shall 
determine  whether  to  reduce  the  amount 
of  the  termination  assessment  in 
accordance  with  paragraph  (4)(C)  of 
section  21(f)  of  the  Act. 

(4)  If  an  assessment  is  imposed  on  an 
institution  under  paragraph  (e)  of  this 
section,  the  institution  shall  be  obligated 
to  pay  such  assessment  within  the  30- 
day  period  beginning  on  the  date  on 
which  such  institution  ceases  to  be  an 
insured  institution  or  within  ten 
business  days  following  its  receipt  of 
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notice  of  a  termination  assessment, 
whichever  is  later. 

(5)  Notwithstanding  the  requirement 
of  paragraph  (e)(4)  of  this  section,  during 
the  period  beginning  no  later  than  the 
end  of  the  period  referred  to  in 
paragraph  (e)(4)  of  this  section  and 
ending  no  later  than  the  end  of  the  two- 
year  period  beginning  on  the  date  such 
assessment  is  imposed,  an  institution 
may  elect  to  pay  the  amount  of  any 
assessment  imposed  under  paragraph 
(e)  in  semiannual  installments  together 
with  interest  accruing  on  the  unpaid 
balance  of  such  amount  at  a  variable 
rate  equal  to  the  sum  of — 

(i)  The  bond  equivalent  yield  on  6- 
nionth  United  States  Treasury  bills;  and 

(ii)  100  basis  points. 
Any  institution  making  such  an  election 
shall  provide  the  Financing  Corporation 
with  written  notice  of  its  election  within 
5  business  days  of  its  receipt  of  a 
termination  assessment  notice. 

(f)  Exemption  from  termination 
assessments.  Notwithstanding  the 
provisions  of  paragraph  (e)  of  this 
section,  termination  assessments 
imposed  pursuant  to  paragraph  (e)  of 
this  section  shall  not  be  imposed  on 
institutions  exempted  from  such 
assessments  pursuant  to  section 
21(f)(4)(F)of  the  Act. 

(g)  Repayment  to  exempted 
institutions.  Upon  presentation  of  a 
written  application  and  documentation 
to  the  Corporation  within  one  year  from 
September  3. 1987,  the  Corporation  shall 
repay  to  institutions  described  in 
paragraph  (f)  of  this  section  an  amount 
equal  to  the  amount  by  which  any  exit 
fee  previously  imposed  on  such 
institution  exceeds  the  amount  such 
institution  would  be  required  to  pay 
under  paragraph  (e)  of  this  section. 

§§592.13-592.16    [Reserved] 

§592.17    Book-entry  procedure  for 
Financing  Corporation  securities. 

(a)  A  Federal  Reserve  Bank  is  hereby 
authorized  to  apply  book-entry 
procedure  to  Fmancing  Corporation 
securities. 

(b)  The  book-entry  procedure  for 
Financing  Corporation  securities  shall 
be  governed  by  the  book-entry 
procedure  established  for  Federal  Home 
Loan  Bank  securities,  codified  at  Part 
506d  of  Subchapter  A  of  this  chapter, 
and  wherever  the  term  'Federal  Home 
Loan  Bank"  shall  appear  in  said  part, 
the  term  shall  also  be  construed  to  mean 
the  "Financing  Corporation,"  if 
appropriate,  to  accomplish  the  purposes 
of  this  section. 


By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghizzoni, 

Assistanl  Secretary. 

[FR  Doc.  87-20344  Filed  9-2-87;  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  thie  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

24  CFR  Part  201 

[Docket  No.  R-87-1347;  FR-23471 

Mortgage  and  Loan  Insurance 
Programs;  Title  I  Property 
Improvement  and  Manufactured  Home 
Loans 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
ACTION:  Final  rule. 

summary:  This  final  rule  amends 
provisions  that  became  effective  on 
January  15,  1986  governing  the  property 
improvement  and  manufactured  home 
loan  insurance  programs  under  Title  I  of 
the  National  Housing  Act.  The 
provisions  relate  to  the  refinancing  of 
Title  I  loans  and  extensions  for  late 
filing  of  xcsurance  claims.  This  rule  also 
removes  restrictions  imposed  upon  both 
lenders  and  borrowers,  and  codifies 
some  policies  that  have  already  been 
given  effect  by  means  of  letters  sent  to 
all  Title  I  lending  institutions. 
EFFECTIVE  DATE:  October  13, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

Robert  ].  Coyle,  Director.  Title  I 
Insurance  Division,  Room  9160, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW., 
Washington,  DC  20410.  Telephone  (202) 
755-6880.  (This  is  not  a  toll-free 
number.) 

SUPPLEMENTARY  INFORMATION:  The 
Department  published  a  final  rule  in  the 
Federal  Register  of  October  25, 1985  (50 
FR  43516)  that  restated  and  reorganized 
the  then-current  property  improvement 
and  manufactured  home  loan 
regulations  in  24  CFR  Part  201.  Those 
regulations  implemented  section  2  of 
Title  I  of  the  National  Housing  Act.  On 
January  14, 1986  the  Department 
published  in  the  Federal  Register  a 
Notice  announcing  that  the  effective 
date  of  the  final  rule  would  be  January 
15, 1986.  Since  the  effective  date  of  the 
final  rule,  the  Department  has  found  that 
some  provisions  in  the  Title  I  regulations 
require  modification  because  of 
economic  conditions  or  to  ease 


administrative  burdens  on  lenders  and 
HUD.  These  modifications  have  already 
been  implemented  by  means  of  letters 
sent  to  all  Title  I  lending  institutions. 
This  rule  codifies  the  policies 
effectuated  through  those  letters. 

Refinancing  of  Title  I  Loans 

Since  the  effective  date  of  the  final 
rule,  a  number  of  Title  I  lenders  have 
advised  the  Department  that  the 
prohibitions  in  24  CFR  201.10(f]  and 
201.18  against  refinancing  delinquent 
loans  are  not  practical,  and  have 
requested  that  the  Department  amend 
the  Title  I  regulations  to  allow 
delinquent  loans  to  be  refinanced.  The 
Department  has  considered  the  matter 
extensively,  and  has  concluded  that  the 
lenders'  request  has  merit. 

Refinancing  of  Title  I  loans  is 
authorized  by  section  2(b)(6)(A)  of  the 
National  Housing  Act.  Enactment  of  this 
provision  in  the  early  1940's  was 
predicated  largely  upon  the  theory  that 
allowing  borrowers  to  refinance 
delinquent  loans — so  as  to  be  able  to 
make  lower  monthly  payments  over  a 
greater  period  of  time — would  result  in 
fewer  defaults  and  insurance  claims.  At 
the  time,  this  provision  was  enacted, 
loan  amounts  were  much  smaller  and 
loan  terms  were  significantly  shorter 
than  they  are  today. 

In  promulgating  the  final  rule  of 
October  25, 1985,  the  Department  was 
concerned  about  extending  delinquent 
loans  with  large  outstanding  balances 
for  long  periods  of  time,  and  therefore 
developed  the  concept  of  using 
modification  agreements  and  repayment 
plans  to  bring  delinquent  loans  current 
without  extending  the  loan  term.  As 
lenders  have  pointed  out,  a  modification 
agreement  or  repayment  plan  will  result 
at  some  point  in  a  borrower's  having  to 
make  payments  in  excess  of  the 
scheduled  monthly  payments  to  bring 
the  loan  current  (because  a  modification 
agreement  cannot  be  used  to  extend  the 
loan  term)  and  some  borrowers  cannot 
afford  to  make  these  higher  payments. 
The  Department  therefore  has 
determined  that  its  prohibition  against 
refinancing  Title  1  loans  that  are 
delinquent  or  in  default  should  be 
removed  from  the  regulations. 

The  Department  still  believes  that 
modification  agreements  and  repayment 
plans  are  good  alternatives,  and  in  many 
cases  would  be  preferable  to 
refinancing.  Accordingly,  the  regulations 
continue  to  provide  for  the  use  of 
modification  agreements  and  repayment 
plans.  (A  modification  agreement  is 
especially  useful  when  reducing  the 
interest  rate  and,  correspondingly,  the 
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monthly  payments  on  a  loan,  as  there  is 
no  risk  of  subordination  of  the  security.) 

This  final  rule  codifies  a  change  that 
was  made  effective  by  means  of  a  letter 
to  all  Title  1  lenders  dated  February  27. 
1987,  and  effective  as  of  that  date.  See 
Tl-388.  The  rule  amends  seven  sections 
in  the  Title  I  regulations:  §  201.10  Loan 
amounts;  §  201.11  Loan  maturities; 
§  201.18  Modification  agreement  or 
repayment  plan;  §  201.30  Reporting  of 
loans  for  insurance;  §  201.32  Insurance 
coverage  reserve  account;  §  201,50 
Lender  efforts  to  cure  the  default:  and 
§  201.54  Insurance  claim  procedure.  In 
addition,  a  new  §  201.19,  Refinanced 
loans,  is  added.  Changes  in  the 
regulations  relating  to  the  refinancing  of 
Title  I  loans  are  as  follows: 

1.  Section  201.10  is  amended  by 
removing  the  introductory  sentence  of 
paragraph  (f),  which  prohibits  the 
refinancing  of  loans  that  are  delinquent 
or  in  default.  Paragraph  (2)  of  §  201  10(0 
is  revised  to  change  the  maximum 
amount  of  a  refinanced  manufactured 
home  loan  from  the  outstanding  balance 
of  the  loan  to  the  cost  to  the  borrower  of 
prepaying  the  existing  loan.  This  change 
allows  accrued  but  unpaid  interest  on  a 
manufactured  home  loan  to  be 
capitalized  and  makes  paragraph  (2) 
consistent  with  the  other  paragraphs  in 

§  201.10(f). 

2.  Section  201.18  currently  provides  for 
the  use  of  a  modification  agreement  or 
repayment  plan  in  lieu  of  refinancing  a 
delinquent  or  defaulted  loan.  This  rule 
removes  the  sentence  prohibiting  the 
refinancing  of  a  delinquent  or  defaulted 
loan  until  the  borrower  brings  the  loan 
current,  and  divides  the  section  into 
paragraphs  (a)  Modification  agreement, 
and  (b)  Repayment  plan.  Paragraph  (a) 
is  further  revised  to  clarify  that  the  use 
of  a  modification  agreement  is  not 
limited  to  a  loan  that  is  delinquent  or  in 
default,  but  may  also  be  used  in 
connection  with  a  current  Title  1  loan  in 
lieu  of  refinancing  to  effectuate  a 
reduction  in  the  interest  rate  and  the 
monthly  payment  for  the  remainder  of 
the  loan  term. 

3.  A  new  section,  §  201.19  Refinanced 
loans,  is  added.  Paragraph  (a)  of  this 
section  specifies  the  conditions  under 
which  (1)  an  existing  insured  property 
improvement  loan  or  manufactured 
home  loan.  (2)  an  existing  insured 
property  improvement  loan  with  an 
advance  of  funds  for  additional 
improvements,  and  (3)  an  existing 
uninsured  manufactured  home  loan  may 
be  refinanced.  Paragraph  (b)  contains 
requirements  relating  to  the  note  and 
security  for  a  refinanced  loan.  These 
requirements  include  cancellation  of  the 
old  note  and  execution  of  a  new  note 
and,  if  the  loan  is  secured,  obtaining  a 


new  security  instrument  and  releasing 
the  original  lien,  unless  State  law  allows 
for  renewal  and  extension  of  the  original 
lien.  Paragraph  (b)  also  requires  that 
copies  of  all  documents  pertaining  to  the 
original  loan  be  retained  in  the  loan  file 
for  the  refinanced  loan. 

4.  Section  201.32  is  revised  by  adding 
a  new  paragraph  (d)(3).  which  provides 
that  an  existing  insured  loan  may  not  be 
refinanced  by  a  lender  different  "from  the 
originating  or  purchasing  lender  unless 
the  loan  has  been  sold,  assigned,  or 
transferred  to  the  new  lender  and  the 
Secretary  has  transferred  insurance 
coverage  for  such  loan.  (This  provision 
enunciates  long-standing  departmental 
policy). 

5.  In  §  201.50,  paragraph  |a)  is  revised 
to  include  loan  refinancing  as  a  possible 
method  for  curing  a  default,  and  to 
clarify  that  a  modification  agreement  or 
repayment  plan  for  bringing  a  loan 
current  at  a  later  date  does  not  cure  the 
default,  although  it  does  preclude  the 
lender's  foreclosing  or  taking  possession 
of  the  security.  Paragraph  (b)  similarly  is 
revised  (1)  to  indicate  that  a 
modification  agreement  or  repayment 
plan  for  bringing  the  loan  current  at  a 
later  date  does  not  cure  the  default,  and 
(2)  to  make  other  clarifying  changes. 
Paragraph  (c)  is  revised  to  clarify  that 
the  lender  may  rescind  the  acceleration 
of  maturity  and  reinstate  the  loan  only  if 
the  borrower  brings  the  loan  current, 
executes  a  modification  agreement,  or 
agrees  to  an  acceptable  repayment  plan. 
Precluding  refinancing  as  a  means  of 
rescinding  acceleration  comports  fully 
with  §  201.19(a),  which  allows 
refinancing  only  in  connection  with  a 
Title  I  loan  whose  maturity  has  not  been 
accelerated. 

6.  Because  of  the  other  changes  made 
by  this  rule,  the  references  in  §  201.11(c) 
to  refinancing  "under  §  201.10(f)"  and  in 
§  201.30(a)  to  refinancing  "under 

§  201.10(0  and  §  201.11(c)"  are  changed 
to  refer  to  refinancing  "under  this  part". 

Change  in  Procedure  for  Approx  al  of 
Late  Claim  Submissions 

Section  201.54(c)  provides  that  the 
Secretary  may  extend  the  maximum 
claim  period  specified  in  24  CFR 
201.54(b)  upon  presentation  of  the  facts 
in  a  particular  case,  if  the  request  for  an 
extension  is  made  within  the  applicable 
claim  period.  During  the  past  year, 
lenders  have  submitted,  and  Hl'D  has 
processed,  an  estimated  20.000  requests 
for  extension  of  the  claim  filing  period. 
Most  of  these  requests  are  routinely 
approved  by  HUD  if  they  are  received 
within  the  allowable  time  limit.  Claims 
that  are  denied  because  of  late  filing  are 
generally  appealed,  and  the  Secretary's 
Substantial  Compliance  Committee  must 


consider  whether  to  waive  the  time  limit 
based  on  the  facts  submitted. 

The  Department  has  determined  that 
a  reduction  in  paperwork,  benefitting 
both  lenders  and  HUD.  can  be 
accomplished  by  changing  the  procedure 
for  extensions  of  time  in  which  to 
submit  claims — from  a  pre-claim  request 
procedure  to  one  providing  for  a  written 
explanation  for  the  delay  submitted 
along  with  the  claim.  This  new- 
procedure  should  simplify  claim  filing 
for  lenders,  while  maintaining  the 
Department's  objective  of  timely 
submission  of  claims:  it  does  not  affect 
the  payment  of  interest  on  the  unpaid 
amount  of  the  loan  obligation,  which  is 
calculated  from  the  date  of  default  to  the 
date  of  claim  submission  plus  15 
calendar  days,  but  not  longer  than  the 
maximum  periods  specified  in  24  CFR 
201.55.  Lenders  were  advised  of  th's 
change  by  letter  dated  March  20.  1987, 
effective  as  of  the  date  of  the  letter.  See 
TI-389.  This  rule  codifies  the  change  by 
removing  the  phrase  "within  the 
allowable  maximum  claim  period"  from 
§  201.54(c). 

Findings  and  Certirications 

Under  the  authority  of  5  U.S.C.  5531b). 
the  Department  has  dispensed  with 
proposed  rulemaking  with  regard  to  this 
rule.  The  Department  finds  that  notice 
and  public  procedure  are  contrary  to  the 
public  interest,  in  that  proposed 
rulemaking  would  delay  unnecessarily 
the  benefits  to  lenders  and  borrowers  as 
a  result  of  the  amendments  made  by  this 
final  rule. 

Regulatory  Impact 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  Executive  Order  12291  on  Federal 
Regulations.  Analysis  of  the  rule 
indicates  that  it  does  not  (1)  have  an 
annual  effect  on  the  economy  of  Si 00 
million  or  more:  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions:  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

Under  the  pro\  isions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  the  undersigned  hereby  certifies 
that  this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  because  the 
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majority  of  financial  institutions 
participating  in  the  Title  I  program  are 
large  depository  institutions.  In  any 
event,  the  changes  implemented  by  this 
rule  are  ameliorative,  and  thus  will  not 
have  a  significant  economic  impact  on 
small  lenders. 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50,  which 
implement  section  102(2)(C)  of  the 
National  Elnvironmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
during  regular  business  hours  in  the 
Office  of  the  Rules  Docket  Clerk,  Room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW..  Washington,  DC  20410. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  were 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501-3520)  and 
have  been  assigned  OMB  Control 
Number  2502-0328. 

Regulatory  Agenda 

This  rule  was  not  listed  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  April  27, 1987 
(52  PR  14362)  under  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 

Assistance  program  numbers  are: 

14.110    Manufactured  Home 
Insurance — Financing  Purchase  of 
Manufactured  Homes  as  Principal 
Residences  of  Borrowers; 

14.142     Property  Improvement  Loan 
Insurance  for  Improving  Existing 
Structures  and  Building  of  New 
Nonresidential  Structures;  and 

14.162    Mortgage  Insurance — 
Combination  and  Manufactured  Home 
Lot  Loans. 

List  of  Subjects  in  24  CFR  Part  201 

Health  facilities.  Historic 
preservation.  Home  improvement. 
Mobile  homes.  Manufactured  homes  and 
lots.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  Department  of 
Housing  and  Urban  Development 
amends  Part  201  of  Title  24  of  the  Code 
of  Federal  Regulations  as  follows: 


PART  201— TITLE  I  PROPERTY 
IMPROVEMENT  AND  MANUFACTURED 
HOME  LOANS 

1.  The  authority  citation  for  Part  201 
continues  to  read  as  follows: 

Authority:  Sec.  2.  National  Housing  Act.  12 
U.S.C.  1703;  sec  7(d),  Department  of  HUD  Act, 
42  U.S.C.  3535(d}. 

2.  In  §  201.10.  paragraph  (f]  is 
amended  by  removing  the  introductory 
sentence  and  by  revising  paragraph 
(f](2)  to  read  as  follows: 

§  201.10    Loan  amounts. 

•         •         *         •         * 

(f)  Loan  refinancing  '  '  * 

(2)  The  total  principal  obligation  of  a 
loan  made  to  refinance  a  borrower's 
existing  insured  manufactured  home 
loan  shall  not  exceed  the  lesser  of  the 
cost  to  the  borrower  of  prepaying  the 
existing  loan  or  the  maximum  loan 
amount  permitted  under  this  section  for 
the  particular  type  of  loan. 
***** 

3.  In  §  201.11,  paragraph  (c)  is  revised 
to  read  as  follows; 

§201.11     Loan  maturities. 

***** 

(c)  Loan  refinancing.  A  loan  to  be 
refinanced  under  this  part  may  be 

refinanced  for  an  extended  period. 

***** 

4.  Section  201.18  is  revised  to  read  as 
follows: 

§201.18    Modification  agreement  of 
repayment  plan. 

(a)  Modification  agreement.  A  written 
but  unrecorded  modification  agreement 
acceptable  to  the  lender  and  executed 
by  the  borrower  may  be  used  in  lieu  of 
refinancing  of  a  delinquent  or  defaulted 
loan  to  reduce  or  increase  the  monthly 
payment,  but  not  to  increase  the  term  or 
the  interest  rate,  so  as  to  assure  that  the 
delinquent  or  defaulted  loan  is  brought 
current  before  or  by  the  end  of  the  loan 
term.  A  modification  agreement  may 
also  be  used  in  lieu  of  refinancing  in 
connection  with  a  loan  that  is  current  to 
effect  a  reduction  in  the  interest  rate, 
and  in  the  monthly  payment,  for  the 
remainder  of  the  loan  term.  When  a 
modification  agreement  is  used,  no 
insurance  reporting  is  required  under 
S  201.30, 

(b)  Repayment  plan.  The  lender  may 
elect  to  negotiate  an  informal  repayment 
plan  with  the  borrower  to  enable  a 
temporary  delinquency  to  be  cured 
within  a  short  period  of  time.  The  lender 
may  document  the  terms  of  the 
repayment  plan  by  sending  a  letter  to 
the  borrower  reciting  the  terms  of  their 
agreement.  When  a  repayment  plan  is 


used,  no  insurance  reporting  is  required 
under  §  201.30. 

5.  In  Part  201,  add  a  new  §  201.19.  to 
read  as  follows; 

§  201.19    Refinanced  loans. 

(a)  Conditions  on  refinancing.  (1)  An 
existing  insured  property  improvement 
loan  or  manufactured  home  loan  may  be 
refinanced  without  an  advance  of  funds 
only  under  the  following  conditions: 

(i)  If  the  loan  is  in  default  and  its 
maturity  has  been  accelerated,  it  may 
not  be  refinanced  unless  the 
acceleration  has  been  rescinded  and  the 
loan  has  been  reinstated  in  accordance 
with  §  201.50(c); 

(ii)  The  refinancing  of  a  loan  for  the 
original  borrower  shall  be  subject  to  all 
of  the  requirements  of  this  part,  except 
§§  201.20(b)  and  (c),  201.21(b)  through 
(e),  201.22,  201.23.  and  201.26; 

(iii)  If  there  are  co-makers  or  co- 
signers on  the  original  note,  the  lender 
shall  require  the  same  co-makers  or  co- 
signers on  the  refinanced  note,  unless 
the  lender  obtains  the  Secretary's 
approval  to  release  a  co-maker  or  co- 
signer from  liability  under  the  note  in 
accordance  with  §  201.24(e);  and 

(iv)  The  refinancing  of  a  loan  that  has 
been  assumed  by  a  new  borrower  shall 
be  subject  to  all  of  the  requirements  of 
this  part,  except  §§  201.20(b)  and  (c), 
201.21(b)  through  (e).  201.23,  and  201.26; 
however,  a  lender  may  not  refinance  a 
loan  that  has  been  assumed  by  a  new 
borrower  unless  the  Secretary's 
approval  to  release  the  original 
borrower  from  liability  under  the  note 
has  been  obtained  in  accordance  with 
§  201.24(e). 

(2)  An  existing  insured  property 
improvement  loan  may  be  refinanced 
with  an  advance  of  funds  for  additional 
improvements  only  under  the  following 
conditions: 

(i)  The  existing  insured  loan  must  not 
be  in  default;  and 

(ii)  The  refinancing  shall  be  subject  to 
all  of  the  requirements  of  this  part 
applicable  to  the  particular  type  of  loan 
and  to  the  additional  improvements 
being  financed. 

(3)  An  existing  uninsured 
manufactured  home  loan  may  be 
refinanced  only  for  the  original 
borrower  and  only  under  the  following 
conditions: 

(i)  The  existing  uninsured  loan  must 
not  be  in  default; 

(ii)  Refinancing  of  an  existing 
uninsured  manufactured  home  purchase 
loan  or  combination  loan  shall  be 
subject  to  all  of  the  requirements  of  this 
part  applicable  to  the  particular  type  of 
loan,  except  §§  201.23  and 
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201.26(b)(2)(iv),  (3)  (i)  and  (ii),  (b)(4). 
(b)(6)  through  (b)(8),  and  (b)(10);  and 

(iii)  Refinancing  of  an  existing 
uninsured  manufactured  home  lot  loan 
in  connection  with  the  purchase  of  a 
manufactured  home  shall  be  subject  to 
all  of  the  requirements  of  this  part. 

(b)  Note  and  security  requirements. 
(1)  Refinancing  of  a  loan  requires  the 
execution  of  a  new  note  and 
cancellation  of  the  old  note. 

(2)  Refinancing  of  a  loan  that  was 
secured  when  originated,  regardless  of 
the  principal  balance  of  the  note  at  the 
time  of  refinancing,  is  required  to  be 
secured. 

(3)  Refinancing  of  a  loan  that  was  not 
secured  when  originated  is  not  required 
to  be  secured  if  no  additional  funds  are 
advanced. 

(4)  When  a  refinanced  loan  is  secured, 
the  lender  shall  obtain  and  record  a  new 
security  instrument  in  accordance  with 

§  201.24  and  shall  release  the  original 
lien,  unless  State  law  permits  a  renewal 
and  extension  of  the  original  lien. 

(5)  Copies  of  all  documents  pertaining 
to  the  original  loan  must  be  retained  in 
the  loan  file  for  the  refinanced  loan. 

6.  In  §  201.30,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  201.30    Reporting  of  loans  for  Insurance. 

(a)  Date  of  reports.  The  lender  shall 
transmit  a  loan  report  on  the  prescribed 
form  to  the  Secretary  within  31  days 
from  the  date  of  the  loan's  origination  or 
purchase  for  the  loan  to  be  registered  for 
insurance  under  this  part.  Any  loan 
refinanced  under  this  part  shall  similarly 
be  reported  on  the  prescribed  form 
within  31  days  from  the  date  of 
refinancing.  When  a  loan  insured  under 
this  part  is  transferred  to  another  lender 
without  recourse,  guaranty,  guarantee, 
or  repurchase  agreement,  a  report  on  the 
prescribed  form  shall  be  transmitted  to 
the  Secretary  within  31  days  from  the 
date  of  the  transfer.  No  report  will  be 
required  when  a  loan  insured  under  this 
part  is  transferred  with  recourse  or 
under  a  guaranty,  guarantee,  or 
repurchase  agreement.  If,  after  it  is 
reported  for  insurance,  a  manufactured 
home  purchase  loan  or  combination  loan 
is  determined  to  be  uninsurable  under 
§  201,26(b)(6)(iii)(B).  the  lender  shall 
report  this  fact  to  the  Secretary  within 
31  days  after  determining  the  loan's 
uninsurability. 

*  •         *         *         • 

7,  Section  201.32  is  amended  by 
adding  a  new  paragraph  (d)(3)  to  read  as 
follows: 

§  201.32     Insurance  coverage  reserve 
account. 

•  •         *         •         • 

(d)  *  *  * 


(3)  An  existing  insured  property 

improvement  loan  or  manufactured 
home  loan  may  not  be  refinanced  by  a 
lender  different  from  the  originating  or 
purchasing  lender  of  record  unless  the 
loan  has  been  sold,  assigned,  or 
transferred  to  the  new  lender  under 
paragraph  (c)  of  this  section  and  the 
Secretary  has  transferred  insurance 
coverage  for  the  loan  under  the 
applicable  requirements  of  this 
paragraph. 
*         •         •         *         * 

8.  In  §  201.50.  paragraphs  (a),  (b] 
introductory  text  and  (b)(2),  (3),  and  (4). 
and  (c)  are  revised  to  read  as  follows: 

§201.50    Lender  efforts  to  cure  tt)e 
default. 

(a)  Personal  contact  with  the 

borrower  before  acceleration  and 
foreclosure  or  repossessjon.  The  lender 
shall  undertake  foreclosure  or 
repossession  of  the  property  securing  a 
Title  I  loan  that  is  in  default  only  after 
the  lender  has  timely  serviced  the  loan 
with  diligence  in  accordance  with  the 
requu-ements  of  this  part,  and  has  taken 
all  reasonable  and  prudent  measures  to 
induce  the  borrower  to  bring  the  loan 
account  current.  Before  taking  action  to 
accelerate  the  maturity  of  the  loan  in  the 
event  of  default,  the  lender  or  its  agent 
shall  arrange  for  a  face-to-face  meeting 
with  the  borrower,  or  make  a  reasonable 
effort  to  do  so.  in  order  to  assist  the 
borrower — 

(1)  To  cure  the  default  by  bringing  the 
loan  current  immediately  or  by 
refinancing  the  loan,  or 

(2)  To  agree  to  a  modification 
agreement  or  repayment  plan  for 
bringing  the  loan  current  by  a  later  date. 
If  the  lender  is  unable  to  arrange  for  a 
face-to-face  meeting,  the  lender  may 
discuss  the  default  with  the  borrower  by 
telephone  and  attempt  to  secure  the 
borrower's  agreement  to  curing  the 
default,  executing  a  modification 
agreement,  or  agreeing  to  an  acceptable 
repayment  plan.  If  the  borrower  cannot 
be  located  or  indicates  a  refusal  to  meet 
or  discuss  the  default,  or  refuses  to 
consent  to  its  cure  or  to  a  modification 
agreement  or  a  repayment  plan,  the 
lender  may  proceed  to  take  action  under 
paragraphs  (b)  and  (c)  of  this  section. 
The  lender  shall  document  its  actions, 
including  placing  in  the  file  a  copy  of 
any  modification  agreement  or  any  letter 
to  the  borrower  reflecting  an  acceptable 
repayment  plan. 

(b)  Notice  of  default  and  acceleration. 
Unless  the  borrower  cures  the  default  or 
agrees  to  a  modification  agreement  or 
repayment  plan,  the  lender  shall  provide 
the  borrower  with  written  notice  that 
the  loan  is  in  default  and  that  the  loan 
maturity  is  to  be  accelerated,  in  addition 


to  complying  with  applicable  State  or 
local  notice  requirements,  the  notice 
shall  be  sent  by  certified  mail  and  shall 
contain: 

*  •  *  •  « 

(2)  A  statement  of  the  nature  of  the 
default  and  of  the  amount  due  to  the 
lender  as  unpaid  principal  and  earned 
interest  on  the  note  as  of  the  date  30 
days  from  the  date  of  the  notice: 

(3)  A  demand  upon  the  borrower 
either  to  cure  the  default  [by  bringing 
the  loan  current  or  by  refinancing  the 
loan)  or  to  agree  to  a  modification 
agreement  or  a  repayment  plan,  by  not 
later  than  the  date  30  days  from  the  date 
of  the  notice: 

(4)  A  statement  that  if  the  borrower 
fails  either  to  cure  the  default  or  to  agree 
to  a  modification  agreement  or  a 
repayment  plan  by  the  date  30  days 
from  the  date  of  the  notice,  then,  as  of 
the  date  30  days  from  the  date  of  the 
notice,  the  maturity  of  the  loan  is 
accelerated  and  full  payment  of  all 
amounts  due  under  the  loan  is  required: 

*         •         t         •         • 

(c)  Reinstatement  of  the  loan  The 
lender  may  rescind  the  acceleration  of 
maturity  after  full  payment  is  due  and 
reinstate  the  loan  only  if  the  borrower 
brings  the  loan  current,  executes  a 
modification  agreement,  or  agrees  to  an 
acceptable  repayment  plan 

*  •  •  a  « 

9.  In  §  201.54,  paragraph  (c)  is  revised 
to  read  as  follows: 

§  20 1 ,  54    Insurance  dalm  procedure. 

*  •  •  «  « 

(c)  Extension  of  the  claim  filing 
period.  Upon  presentation  of  the  facts  of 
a  particular  car.e.  the  Secretary  may 
extend  the  claim  filing  period.  In 
computing  the  claim,  no  interest  will  be 
allowed  for  the  period  of  the  extension. 

*  «  *  *  • 

Dated:  July  22. 1987. 
fames  E.  Schoenberger. 

.Act:ng  General  Deputy  Assistant  Secretary 

for  Housing — Deputy  Federal  Housing 

Commissioner 

[FR  Doc.  87-20278  Filed  &-2-87;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Parole  Commission 

28  CFR  Part  2 

Paroling,  Recommitting  and 
Supervising  Federal  Prisoners; 
Deletion  of  Provision  Relating  to  Crime 
Sprees 

AGENCY:  Parole  Commission.  Justice. 
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action:  Final  rule. 


SUMMARY:  The  Parole  Commission  is 
nifiking  a  revision  to  the  general  notes 
accomprinyin«  its  paroling  policy 
guidelines  contained  m  28  CFR  2.20  by 
deleting  a  provision  relating  to  crime 
sprees.  The  change  is  intended  to 
eliminate  uneven  and  inconsistent 
interpretation  of  the  provisiiin. 
EFFECTIVE  DATE:  October  5,  198". 

FOR  FURTHER  INFORMATION  CONTACT: 

Aian  |.  Chaset.  Deputy  Director  of 
Research  and  Program  Development. 
U.S.  Parole  Commission.  55.50  Friendship 
Blvd..  Chevy  Chase,  Maryland  20815. 
Telephone  (301)  492-5980. 
SUPPLEMENTARY  INFORMATION: 

A.  The  Proposed  Rule  and  Its  Purpose 

General  Note  7  of  Subchapter  A, 
Chapter  Thirteen  of  the  paroling  policy 
guidelines  contained  in  28  CFR  2.20 
provides  guidance  for  the  grading  of 
state  offenses  that  are  sufficiently 
related  to  the  instant  federal  offense  "in 
time  or  nature  to  be  i.:onsidered  as  part 
of  the  same  episode,  course,  or  spree  of 
criminal  conduct."  The  note  continues 
that  such  conduct  "shall  be  considered 
as  an  aggravating  factor  by  being  graded 
on  the  se\  erity  scale  as  if  part  of  the 
current  federal  offense  behavior." 
Further,  according  to  the  note,  any  "time 
spent  in  custody  on  the  state  offense(s) 
shall  be  credited"  for  the  purposes  of  the 
p.irole  release  guidelines. 

It  has  been  the  experience  of  the 
Parole  Comm.ission  that  this  pro\'ision's 
wording  has  led  to  uneven  application 
and  that,  rather  than  attempting  to 
revise  the  language,  it  would  be 
preferable  to  delete  the  provision  in  full. 
It  is  the  determination  of  the 
Commission  that  other  rules,  notes  and 
provisions  in  the  guidelines  are 
sufficient  to  provide  guidance  for 
determining  the  appropriate  severity 
le\e!  for  related  state  offenses 
committed  as  part  of  a  crime  spree. 
Pursuant  to  that  experience  and 
de'ermination,  on  June  12.  1987,  the  U.S. 
Par^jle  Commission  published  in  the 
Federal  Register  (52  FR  22499)  a 
propijsal  to  revise  the  General  Notes  in 
28  CFR  2.20  by  deleting  General  Note  7. 

B.  Public  Comment 

The  Parole  Commission  received  no 
public  comment  on  the  proposed  rule 

change. 

C.  Changes  for  the  Proposed  Rule 

There  are  no  changes  from  this  rule  as 
proposed. 
The  rule  change  will  not  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  28  CFR  Part  2 

Administrative  practice  and 
procedure.  Prisoners,  Probation  and 
parole.  j 

28  CFR  Part  2  is  amended  as  follows: 

PART  2— [AMENDED] 

The  authority  citation  for  28  CFR  Part 
2  continues  to  read: 

Authority:  18  U.S.C.  4203ia)(l)  and 
4204(a)(6). 

2.  The  General  Notes  in  Subchapter  A, 
Chapter  Thirteen  of  the  paroling  policy 
guidelines  of  28  CFR  2.20  are  revised  by 
removing  General  Note  7. 

Dated:  August  21, 1987. 
Benjamin  F.  Baer, 
Chairman,  U.S.  Ptrole  Commission. 
IFR  Doc.  87-20282  Filed  9-2-87;  8:45  am] 
BILLING  CODE  MlO-OI-Hd 

28  CFR  Part  2 

Paroling,  Recommitting  and 
Supervising  Federal  Prisoners; 
Disclosure  of  Information  on  Parolees 

AGENCY:  Parole  Commission,  Justice. 
action:  Final  rule. 

summary:  The  U.S.  Parole  Commission 
is  amending  its  procedures  regarding  the 
disclosure  to  law  enforcement  officials 
of  information  concerning  parolees  in 
order  to  conform  the  regulations  in  28 
CFR  2.37(b)  to  recent  statutory  changes 
in  18  use.  4203. 
EFFECTIVE  DATE:  October  5, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alan  ].  Chaset,  Deputy  Director  of 
Research  and  Program  Development, 
U.S.  Parole  Commission,  5550  Friendship 
Blvd.,  Chevy  Chase,  Mar^-Iand  20815. 
Telephone  (301)  492-5980. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  28  CFR  2.37(b),  certain  information 
about  parolees  may  be  released  by  the 
Commission  to  law  enforcement 
agencies  when  necessary  for  public 
protection  or  for  the  enforcement  of  the 
conditions  of  parole. 

As  part  of  the  Criminal  Law  and 
Procedure  Technical  Amendments  Act 
of  1986  (Pub.  L.  99-646,  Section  57(b). 
Nov.  10, 1986),  new  subsection  (e)  was 
added  to  18  U.S.C.  4203  essentially 
codifying  the  provisions  contained  in  28 
CFR  2.37(b).  To  conform  the  existing 
regulations  to  the  recently  amended 
federal  code,  the  Parole  Commission  is 


revising  28  CFR  2.37(b).  A  reference  to 
requests  for  information  made  pursuant 
to  18  U.S.C.  4203(e)  is  being  added  to  the 
regulation.  Further,  the  rule  is  being 
amended  to  designate  the  appropriate 
Chief  Probation  Officer  as  the  individjol 
to  authorize  such  disclosure. 

This  rule  change  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  28  CFR  Part  2 

Administrative  practice  and 
procedure.  Prisoners.  Probation  and 
parole. 


UM  I 


PART  2-1  AMENDED] 

1.  The  authority  citation  for  28  CFR 
Part  2  continues  to  read: 

Authority:  18  U.S.C.  4203(a)(1)  and 
4204(a)(6). 

2.  28  CFR  2.37(b)  iB  revised  to  read  as 
follows: 


§  2.37  Disclosure  ot  Information  concerning 
parolees;  statement  of  policy. 

(b)  Information  concerning  parolees 
may  be  released  by  a  Chief  U.S. 
Probation  Officer  to  a  law  enforcement 
agency  (1)  as  deemed  appropriate  for 
the  protection  of  the  public  or  the 
enforcement  of  the  conditions  of  parole 
or  (2)  pursuant  to  a  request  under  13 
U.S.C.  4203(e). 

Dated:  August  21.  1987. 
Benjamin  F.  Baer, 
Chairman,  U.S.  Parole  Commission. 
[FR  Doc.  87-20284  Filed  9-2-87;  8:45  am) 
BILLING  CODE  4410-01-M 


28  CFR  Part  2 


Paroling,  Recommitting  and 
Supervising  Federal  Prisoners; 
Supervision  of  Parolees:  Deletion  of 
Obsolete  Reference 

agency:  Parole  Commission,  Justice. 
action:  Final  rule. 

summary:  The  United  States  Parole 
Commission  is  making  a  revision  to  the 
Revocation  Hearing  Procedures  found  at 
28  CFR  2.50(0  by  deleting  the  reference 
therein  to  28  CF'R  2.25,  formerly  Regional 
Appeal. 

EFFECTIVE  DATE:  October  5. 1987. 
for  further  information  CONTACT: 
Alan  J.  Chaset,  Deputy  Director  of 
Research  and  Program  Development, 
U.S.  Parole  Commission,  5550  Friendship 
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Blvd.,  Chevy  Chase,  Maryland  20815, 
Telephone  (301)  492-5980. 
SUPPLEMENTARY  INFORMATION:  In 

section  1408(c)  of  the  Victims  of  Crime 
Act  of  1984,  Title  II,  ch.  14,  Pub.  L.  98- 
473  (Oct.  12,  1984),  Congress  amended  18 
U.S.C.  4215  to  eliminate  the  intermediate 
appeal  of  a  Commission  decision  to  the 
Regional  Commissioner.  As  amended, 
section  4215  provides  one  avenue  of 
administrative  reviewr  of  an  agency 
determination — an  appeal  to  the 
National  Appeals  Board.  Thereafter,  the 
Com.mission  deleted  its  rule  at  28  CFR 
2,25  to  reflect  this  procedural  change 
and  to  eliminate  the  appeal  to  the 
Regional  Commissioner  (49  FR  44097 
(November  2,  1984)).  A  prisoner  or 
parolee  may  now  only  appeal  a 
Commission  decision  to  the  National 
Appeals  Board  under  28  CFR  2.26.  For 
original  jurisdiction  cases  under  28  CFR 
2.17.  appeals  of  agency  determinations 
are  still  made  under  28  CFR  2.27  to  the 
full  Commission. 

The  Commission,  at  the  same  time, 
amended  several  other  of  its  regulations 
to  conform  to  the  deletion  of  28  CFR 
2.25.  A  reference  to  that  obsolete 
section,  however,  was  overlooked  in  28 
CFR  2.50  (Revocation  Hearing 
Procedures).  The  Commission  is 
amendmg  its  rule  at  §  2.50  to  delete  that 
reference. 

This  rule  change  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  28  CFR  Part  2 

Administrative  practice  and 
procedure.  Prisoners,  Probation  and 

parole. 

28  CFR  Part  2  is  amended  as  follows; 
PART  2— {AMENDED] 

1.  The  authority  citation  for  28  CFR 
Part  2  continues  to  read; 

Authority:  18  U.S.C.  4203(a)(1)  and 
4204(a)(6). 

2.  Section  2.50(f)  is  revised  to  read  as 
follows: 

§  2.50    Revocation  hearing  procedures. 

(i~)  A  revocation  decision  may  be 
appealed  under  the  provisions  of  §  2.26 
or  §  2.27  as  applicable. 

August  21.  1987. 
Benjamin  F.  Baer, 
Chairman.  United  States  Parole  Commission. 

|FR  Doc  8--202B3  Filed  9-2-87;  8:45  am] 
BI'.LING  CODE  441(M)1-M 


Office  of  the  Attorney  General 
28  CFR  Part  51 

(Order  No.  1214-87) 

Voting  Rights  Act  of  1965;  Procedural 
Amendments 

agency:  Department  of  Justice, 
action:  Final  Rule. 

summary:  The  Voting  Section  of  the 
Department's  Rights  Cu'il  Division  now 
uses  a  post  office  box  to  receive  U.S. 
mail,  lliis  amendment  simply 
substitutes  the  new  post  office  address 
for  the  old  address  in  the  se\eral  places 
wliere  an  add,'~e.';s  is  pro\ided  in  the 
procedures. 

EFFECTIVE  DATE:  September  3.  1987. 
FOR  FURTHER  INFORMATION  CONTACT. 
David  H.  Hunter.  Attorney,  Voting 
Section,  Civil  Rights  Division,  U.S. 
Department  of  Justice,  Washington, 
D.C.,  202-724-5898. 
SUPPLEMENTARY  INFORMATION:  The 
Voting  Section  of  the  Department's  Civil 
Rights  Division  now  has  its  own  post 
office  box.  Submissions  under  Section  5 
and  other  correspondence  for  the  Voting 
Section  sent  via  the  US,  Postal  Service 
should  be  addressed  as  follows:  Chief, 
Voting  Section.  Civil  Rights  Division, 
Department  of  Justice,  P.O.  Box  66128, 
Washington,  DC  20035-6128. 

(Submissions  and  other 
correspondence  sent  via  carriers  other 
than  the  U.S.  Postal  Service  should  not 
be  addressed  to  the  post  office  box  but 
should  be  addressed  as  follows:  Chief, 
V'oting  Section,  Civil  Rights  Division, 
Department  of  Justice.  320  First  Street, 
NW..  Room  716,  'Washmgton,  DC  20001). 

This  amendment  is  not  a  major  rule 
within  the  meaning  of  Executive  Order 
12291  (46  FR  13193.  3  CFR  1981  Comp.,  p. 
127)  because  it  imposes  no  new 
requirements.  Therefore,  a  regulatory 
impact  analysis  has  not  been  prepared. 

This  amendment  does  not  have  an 
impact  on  small  entities  and,  therefore. 
is  not  subject  to  the  Regulatory 
Flexibility  Act  (5  U.S.C,  601-612). 

List  of  Subjects  in  28  CFR  Part  51 

Administrative  practice  and 
procedure.  Archives  and  records, 
Authority  delegations  (government 
agencies).  Civil  rights,  Elections, 
Political  committees  and  parties.  Voting 
rights. 

Accordingly.  28  CFR  Part  51  is 
amended  as  set  forth  below. 

PART  51— [AMENDED] 

1.  The  authority  citation  for  Pari  51 
continues  to  read  as  follows; 


Authority:  5  U.S.C.  301;  28  U.S.C.  509,  510; 
and  42  U.S.C.  1973c. 

§51.19     [Amended] 

2.  Section  51.19  is  amended  by 
removing  the  words  "Assistant  Attorney 
General.  Civil  Rights  Division, 
Department  of  Justice.  'V\  ashington,  DC 
20530"  and  mserting  in  their  place  the 
word  "Chief,  'Voting  Section.  Civil  Rights 
Division,  Department  of  Justice.  P.O. 
Box  66128.  Washington.  DC  20035-6128". 

3.  Section  51.24  is  revised  to  read  as 
follows: 

§  51.24     Address  for  sut>missions. 

(a)  Delivery  by  U.S.  Postal  Sen'ice. 
Submissions  sent  to  the  Attorney 
Genera!  via  the  U.S.  Postal  Service  shall 

be  addressed  to  the  Chief,  Voting 
Section.  Civil  Rights  Duision, 
Department  of  justice.  P  O.  Box  66128, 
Washington.  DC  20035-6128. 

(b)  Delivery  by  other  means. 
Submissions  sent  to  the  Attorney 
General  by  carriers  other  than  the  U.S. 
Postal  Service  should  be  addressed  or 
may  be  delivered  to  the  Chief.  Voting 
Section.  Civil  Rights  Division. 
Department  of  Justice.  320  First  Street, 
.NW.,  Room  716,  Washington,  DC  20001. 

(c)  Special  marking.  The  envelope  and 
first  page  of  the  submission  shall  be 
clearly  marked:  Submission  under 
Section  5  of  the  Voting  Rights  Act. 

§51.25    [Amended! 

4.  Section  51.25(a)  is  amended  by 
removing  the  words  "Civil  Rights 
Division,  Department  of  justice, 
Washington,  DC  20530"  and  inserting  in 
their  place  the  words  "as  specified  in 

§  51.24  of  this  part". 

«  51.29     [Amended] 

5.  Section  51  29(b)  is  amended  by 
removing  the  words  "Washington,  D.C. 
20530"  and  inserting  in  their  place  the 
words  "P.O.  Box  66128,  'Washington. 
DC.  20035-6128'. 

Dated:  August  28.  1987. 
Arnold  I.  Bums, 

Acting  Attorney  General. 

[FR  Doc.  87-20353  Filed  9-2-87;  8:45  am) 

BILLING  CODE  M10-01-M 


POSTAL  SERVICE 
39  CFR  Part  10 

Code  of  Ethical  Conduct  for  Postal 
Service  Employees.  Correction 

AGENCY:  Postal  Service. 
ACTION:  Final  rule;  correction. 
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summary:  The  Postal  Service  is 

co^^^■>:!ins^  4n  oTor  in  the  heading  of  new 
Part  10,  vvhioh  contains  the  Code  of 
Fthical  Conduct  for  Postal  Service 
(Governors.  Notice  of  the  adoption  of  this 
Code  was  published  in  the  Federal 
Register  on  August  11, 1987  (52  FR 
29B9-). 

EFFECTIVE  DATE:  Aug.JSt  11,  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ch.^rles  D.  H<ivv!ey.  (202)  2b8-29'l. 
SUPPLEMENTARY  INFORMATION:  [n  FK 

Doc.  87-181,59.  m  the  issue  of  Tuesday. 
August  11.  1987,  the  Postal  Service 
published  a  final  rule  establishing  a 
Code  of  Fthical  Conduct  for  Postal 
Service  Governors.  The  final  rule  noted 
that  this  Code  is  an  appendix  to  the 
b\laws  of  the  Board  of  Governors,  that 
it  f;omprises  a  new  Part  10  of  39  CP'R. 
and  that  the  existing  Part  10  is 
renumbered  as  Part  20.  Unfortunately, 
the  heading  of  new  Part  10  inadvertently 
failed  \o  show  the  status  of  the  Code  as 
an  appendix  to  the  bylaws.  This  error  is 
corrected  in  this  document. 

For  the  foregoing  reason,  the  Postal 
Service  hereby  corrects  F'R  Doc.  87- 
181,59.  beginning  on  page  29697  in  the 
issue  of  Tuesday,  August  11,  1987.  as 
follows: 

PART  10— [AMENDED] 

On  p,ige  29697,  right  hand  column,  in 

the  heading  of  Part  10,  add  the  word 
■•|APPE.\DIX1"  after  the  word 
■GOVER.NORS". 
Fred  Eyglnston, 

Ariji^'ar:  G^'nerol Counsel  Legislative 

Dr.!. -non. 

jKR  Doc.  87-20307  Filed  9-2-87:  8:45  am) 

BILLING  CODE  7710-12-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  5 

Implementation  of  Freedom  of 
Information  Reform  Act;  Changes  to 
Freedom  of  Information  Act  Fee 
Scfiedule 

AGENCY:  Federal  Emergency 
Management  Agency. 
ACTION:  Technical  amendment. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA) 
promulgated  amendments  to  its  rules 
concerning  the  Freedom  of  Information 
Act  IFOIA)  to  incorporate  recent 
changes  to  the  Act  regarding  the 
establishment  of  fees  charged  for  the 
seanh.  review,  and  duplication  of 


records  in  response  to  FOIA  requests  (52 
FR  13674-13680.  .April  24.  1987).  The 
rules  followed  the  guidelines  established 
by  the  Office  of  Management  and 
Budget. 

The  technical  correction  in  §  5.46 
specifies  that  for  manual  searches  for 
records,  FEMA  "will  charge  at  the  salary 
rate(s),  (i.e.,  basic  hourly  pay  rate  plus 
16  percent  rather  than  basic  pay  plus 
16.1  percent  as  reflected  in  the  current 
regulations)  of  the  emp!oyee{s) 
conducting  the  search.  In  view  of  the 
technical  nature  of  the  action  being 
taken,  no  public  comments  are  being 
requested,  and  the  change  shall  be 
effective  immediately  upon  publication 
in  the  Federal  Register. 

EFFECTIVE  DATE:  September  3. 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  M.  Keener.  FOIA/Privacy 
Specialist,  (202)  646-3840. 

List  of  Subjects  in  44  CFR  Part  5 

Freedom  of  Information  Act. 
Production  or  disclosure  of  information. 

Accordingly,  for  reasons  set  out  in  the 
preamble,  44  CFR  Chapter  I.  Subchapter 
A,  is  amended  as  follows: 

PART  5— (AMENDED] 

1,  The  authority  citation  for  Part  5 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552  as  amended  by 
sections  1801-1804  of  the  omnibus  Anti-Drug 
Abuse  Act  of  1986  which  contains  the 
Freedom  of  Information  Reform  Act  of  1986 
(Pub.  L.  99-570):  Reorganization  Plan  No.  3  of 
1978;  and  E.O.  12127, 

2.  Section  5.46(a)  is  revised  to  read  as 
follows: 

§  5.46    Fee  schedule. 

(a)  Manual  searches  for  records. 
FEMA  will  charge  at  the  salary  rate(s), 
(i.e..  basic  hourly  pay  rate  plus  16 
percent)  of  the  employee(s)  conducting 
the  search.  FEMA  may  assess  charges 
for  time  spent  searching,  even  if  the 
agency  fails  to  locate  the  records  or  if 
records  located  are  determined  to  be 
exempt  from,  disclosure.  FEMA  may 
assess  charges  for  time  spent  searching, 
even  if  FEIMA  fails  to  locate  the  records 
or  if  records  located  are  determined  to 
be  exempt  from  disclosure. 

•  *  *  «  * 

Dated:  August  27. 1987. 
Spence  W.  Perry, 
General  Counsel 

|FR  Doc.  87-20270  Filed  9-2-87;  8:45  am] 
BILLING  CODE  671ft-01-M 


44  CFR  Parts  59  and  60 
[Docket  No.  FEMA-FIAl 

National  Flood  Insurance  Program; 
Elevation  Requirements  for 
Manufactured  Homes  In  Existing 
Mobile  Home  Parks  or  Subdivisions; 
Suspension  of  Rule  and  Amendment 
of  Rule  With  Request  for  Comments 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Modification  of  suspension  of 
rvile  and  technical  corrections  of  errors. 

SUMMARY:  This  notice  modifies  and 
makes  technical  corrections  to  a  notice 
published  in  the  Federal  Register  on 
June  30, 1987,  (52  FR  24370).  That  notice 
suspended  certain  revisions  to  National 
Flood  Insurance  Program  (N'FIP) 
regulations  which  became  effective  on 
October  1,  1986,  and  restored  prior 
provisions  of  the  regulations.  The 
suspended  revisions  required  the 
elevation  of  manufactured  homes  placed 
or  substantially  improved  in  existing 
mobile  home  parks  and  subdivisions  in 
special  flood  hazard  areas.  The 
modifications  to  the  notice  are  to  extend 
the  suspension  through  September  30, 
1988,  in  order  to  be  consistent  with  the 
Supplemental  Appropriations  Act  of 
1987  (Pub.  L,  100-71)  signed  into  law  on 
July  11, 1987,  and  to  extend  the  commeni 
period  in  the  notice  through  October  30. 
1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  F,  Robinson,  Federal  E.mergency 
Management  Agency,  Federal  Insurance 
Administration,  500  C  Street,  SVV., 
Washington,  DC  20472;  telephone 
number  (202)  64&-2717, 

SUPPLEMENTARY  INFORMATION:  On  June 
30, 1987,  the  Federal  Emergency 
Management  Agency  (FEMA)  published 
a  notice  in  the  Federal  Register  (52  FR 

24370)  which  suspended  until  March  31. 
1988,  a  portion  of  a  revision  to  National 
Flood  Insurance  Program  (NFIP)  criteria 
which  became  effective  October  1, 1986. 
The  portion  of  the  revision  that  was 
suspended  required  the  elevation  to  or 
above  the  base  flood  elevation  of 
manufactured  homes  placed  or 
substantially  impriDved  in  existing 
mobile  home  parks  and  subdivisions 
(those  established  prior  to  the  adoption 
of  a  community's  floodplain 
management  regulations).  Subsequent  to 
this  publication,  the  Supplemental 
Appropriations  Act  of  1987  (Pub.L.  iOO- 
71)  was  signed  into  law  on  July  11,  1987. 
That  Act  suspended  the  same  provision 
through  September  30, 1988.  In  order  to 
make  the  June  30. 1987,  notice  consistcni 
with  the  Supplemental  Appropriations 
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Act,  FEMA  is  hereby  modifying  that 
notice  to  suspend  the  provision  through 
September  30,  1988.  rather  than  until 
March  31, 1988.  Because  of  the 
additional  time  that  this  provides, 
FEMA  is  also  extending  through 
October  30. 1987.  the  comment  period 
provided  for  in  the  June  30. 1987.  Federal 
Register  notice.  A  number  of  technical 
corrections  are  hereby  made  to  the  June 
30,  1987.  notice,  most  of  which  correct 
cross  references  elsewhere  in  NFIP 
criteria  that  were  inadvertently  not 
changed  to  reflect  the  suspension  of 
§  60.3(c)(6)  and  the  addition  of  a  new 
§60.3(c)(12). 

Accordingly,  in  the  "Suspension  of 
Rule;  Amendment  of  Rule  with  Request 
for  Comments"  (document  87-14527) 
beginning  on  page  24370  in  the  Federal 
Register  of  Tuesday,  June  30, 1987,  make 
the  following  modifications  and 
corrections: 

Modifications 

1.  On  page  24370  in  the  first  column 
under  EFFECTIVE  DATE,  change  -until 
March  31, 1988"  to  read  "through 
September  30,  1988." 

2.  On  page  24370  in  the  first  column 
under  DATE  FOR  COMMENTS,  change 
"August  31, 1987"  to  read  "October  30, 
1987." 

Corrections 

1.  On  page  24371  in  the  third  column 
under  "Impacts  of  the  Suspension  of  the 
Rule  Revision  on  Communities."  line  18, 
"§  60.3(c)(12)"  should  read  "§  60.3(c)(6)." 

2.  Add  amendatory  instruction 
number  4  under  Part  60  to  read  as 
follows; 

4.  Section  60.3  is  amended  as  follows: 

(a)  By  removing  in  paragraph  {b)(4) 
the  phrase  "(c)(6)"  and  replacing  it  with 
"(c)(12)." 

(b)  By  removing  in  paragraph  (d)(1) 
the  phrase  "(11)"  and  replacing  it  with 
"(12)." 

(c)  By  removing  in  paragraph  (e)(1)  the 
phrase  "(11)"  and  replacing  it  with 
"(12)." 

Dated:  August  13.  1987. 
Harold  T.  Duryee, 

Administrator.  Federal  Insurance 

Administration. 

[FR  Doc.  87-20269  Filed  9-2-8":  8:45  am) 

BILLING  CODE  871S-05-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

48  CFR  Part  208 


Federal  Acquisition  Regulation 
Supplement;  Federal  Supply  Schedules 

agency:  Department  of  Defense  (DoD). 
action:  Final  rule. 

summary:  The  CAR  Council  has 
approved  revisions  to  section  208.404-70 
with  respect  to  Federal  Supply 
Schedules, 

EFFECTIVE  DATE:  August  :,  198". 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Charles  W.  Lloyd,  Executive 
Secretary.  Defense  Acquisition 
Regulatory  Council.  ODASD(P);'D.ARS. 
OASD(P&L).  c/o  Room  3D139.  The 
Pentagon.  Washington.  DC  20301-3062, 
Telephone  (202)  697-7266.  Please  cite 
DAR  Case  87-80  in  all  correspondence 
related  to  this  issue. 

SUPPt^MENTARY  INFORMATION: 

A.  Background 

Pursuant  to  an  agreement  between  the 
Department  of  Defense  (DoD)  and  the 
General  Ser\-ices  Administration  (GSA), 
DoD  will  no  longer  be  a  mandatory  user 
on  Federal  Supply  Schedules.  This 
policy  becomes  effective  for  each 
Federal  Supply  Group  (FSG)  as  that 
schedule  expires.  The  sole  exception 
will  be  Federal  Supply  Group  68. 
chemicals  and  gases,  and  services  for 
maintenance,  repair,  rehabilitation,  and 
reclamation  of  personal  property. 
Section  208.404-70  has  been  revised  to 
annotate  each  FSG  with  its  expiration 
date  and  to  delete  those  FSGs  which 
were  not  agreed  to  by  DoD  for 
mandatory  use, 

B.  Regulatory  Flexibility  Act 
Information 

This  final  rule  does  not  constitute  a 
significant  revision  within  the  meaning 
of  FAR  1.501  and  Pub,  L  98-577.  and 
publication  for  public  comment  is  not 
required.  Therefore,  the  Regulatory 
Flexibility  Act  does  not  apply. 


C.  Paperwork  Reduction  .\ct 
Information 

The  rule  does  not  contain  information 
collection  requirements  which  require 
the  approval  of  0MB  under  44  U.S.C. 
3501  et  seq. 

List  of  Subjects  in  48  CFR  Part  208 

Government  procurement. 

Charles  W.  Lloyd. 

Executive  Secretary:  Defense  Acquisition, 
Regulatory  Council. 

Therefore.  48  CFR  Part  208  is 

amended  as  follows; 


PART  208— REQUIRED  SOURCES  OF 
SUPPLIES  AND  SERVICES 

1.  The  authority  citation  for  48  CFR 
Part  208  continues  to  read  as  follows: 

Authority:  5  U.S  C  301.  10  U.S.C.  2202.  DoD 
Directive  5000  35.  and  DoD  FAR  Supplement 
201.301. 

2.  Section  208  404-70  is  revised  to  read 
as  follows: 

208.404-70     Applicability  of  listed 
Federal  Supply  Schedules. 

Supplies  and  services  covered  by  the 
Federal  Supply  Schedules  listed  herein 
are  mandatory  in  whole  or  in  part  upon 
some  element  of  the  Department  of 
Defense  until  expired  (see  list  for 
expiration  date).  Except  for  Group  68. 
gases  and  chemical,  and  services  for 
which  DoD  provides  annual  requirem.ent 
estimates  (see  208.470-6),  DoD  will  not 
be  listed  as  a  mandaton,'  user  on  any 
future  Federal  Supply  Schedules.  Some  o 
the  Federal  Supply  Schedules  listed 
include  classes  unrelated  to  the  Federal 
Supply  Group  which  identifies  the 
Schedule.  To  aid  in  locating  an  item  in 
the  mandatory  Schedules,  the  classes 
included  in  each  Schedule  have  been 
listed.  The  Remarks  column  states 
exceptions  to  the  mandatory  provisions 
of  the  Schedule  when  applicable.  (But 
see  208,470-6  for  mandator^'  use  of  GSA 
Term  Contracts  for  maintenance,  repair, 
rehabilitation  and  reclamation  of 
personal  property)  The  Schedules 
should  be  checked  for  complete  details 
concerning  the  exceptions. 


Mandatory  nabonally 


EitpwatKxi 
date 


KJenbhcatKxi 


FSC  class 


S-rheduie  trtte 


Remarks 


10/01,'87  19  1 
11/01/87  !  25  1 
05'01/S8     26  M 


1940,  194S.  2010/2805 

2520,  2530.  2540 

2610 


Smalt  Crafi  Manne  a^xi  Pioatirtg  Ba'rie^ 

VEHICULAR  ECXJiPMEN*  COMPONEN'S— ti.-e  ciains  aic  ciji=r  '8ck>qs 
PNEUMA'iC  'IRES  AND  INNER  T jBES— HKi^wa.    D" ■n.gnwa.  .rKijs:'^ 
cy  11*9^  speec  pa&seng©/,  a.nc  agrcuiijre 


pu'vj"'  e'Tve'^eo- 
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MancJatory  rwt)0"ai*y 


10/01/90 


36  1V 


03  01/88     37  II  A 

i 

Oe  01/87  :  45  VII  A 

07  01. '88  '  45  VUI  A 

04  01 '88     51  I  A 

0«,'Q1/88  ]  51  IV 

06/01788  ■  91  I 
C2'31/«8  61  III 

05/01/88  ,  62  I 
10/01/87  62  Ml 
10/01/87  62  4  67 
10/01/87  66  I  8 

10/01/87   66  !l  * 


05/01/90 


eeiiB 


66  lie 


02/01/89 
01/01/88  I  66  11  E 
08/01/88  I  66  II  H 


05/01/90 


06/01/88 


04/01/88 


02/01/88 


e6iiM 


eeit  N 


66  110 


66  11  P 


12/01/86  66  II  Q 


02/01/90 


66UR 


08/01/88  66  II  S 
02/01/86  67  M  a 
10/01/86  67  IV  B 


68  m  E  S  F 

68  DIG 

68  III  H 
07/01/88  71  I  B 

I 
02'01/88  71  I  C 
01 '01/88  71  I  D 

05.01/88  71  I  E 

11/01/88  I  71  II  B 

71  UC 

71  II  E 

71  III  B 

71  III  C 

71  III  0 


07/01/88 
10/01/88 
09/01/87 
02/01/86 
10/01/87 

02/01/86 


71  III  E 


02/01/88  I  71  III  H 
05  01  '88   71  III  J 


0"/01/90   71  III  K 
10/01/87  :  71  HI  L 


fSC  class 


3610.  3615. 


3810. 


3750 

4520..- _ 

4540..^ 

5130,  5133.  5180 

5110,  5120.  5136,  5140.  5210.. 

6146 _.... 

S13S _. 


i  6230  -.._ 

!  8240.  6250.  6750.. 
6240.  8750 

6650.  66?5  


6630 

6515.  6630.  6640.  8125 

6630.  6640.  6650... 

6670 _ _ 

5»W.  5865.  6625 


6625.  6630.  6650  . 


6630.  6635.  6640.  6650.. 


4110.  6530,  6636,  6640.. 


6640 

6625.  6630.  6640.  6655.  6660. 
6680.6665 


6625.  6665.  6680 


6630,  6640,  6670 

6635.  6750.  6720.  6740 

8720.  6730  6740  6750,  9760.. 


6830  . 


9630.-. 
7105..- 


7105 

7105 


7106. 
7110.. 


7110. 

7195 

7125... _ 

7110.  7125. 

7110 


6530.  7105.  7210.  7230  . 


7105.  7110.. 
7125 


7125.. 
7110.. 


Schedule  tido 


SPECIAL  INDUSTRY  MACHINERY— imx)gfaotiic  pnntinfl  plates  (maste'S)  and  sohjlions; 
sptnt  dupiicalioa,  thefmal  process;  pfumn^,  duplicating,  a/xl  booltbindi'^  aqu.pmeni.  ana 
pulvenjmg,  putprtg.  and  shredding  machtoes 


SPEOAt  INOUSTDY  machinery— cottymg  eqwpinent.  supplies  xxi  services  . 


LAWN  ANO  GABCEN  EQUIPMENT— ia'o'  ■^<y^^-%^  ■'Kme's.  shreddefB.  edgers.  trin-mem, 
roto-tiilefs.  broedcast  spreaders,  sprayers,  vacuums,  sweepers,  tractors,  and  accessories. 

PLUMBING  ANO  HEATING  EOuiPMENT-niomestic  oialer  heaters,  gas  and  etectnc 

PLUMBWfS  ANO  SANITATION  EQUIPK«NT— houseBoW  gartage  disposers,  'fl  and  Vs 
horsepowar 

HAND  AND  POWER  TOOLS — pr>eurT«itic,  hydraulic,  power  actuated,  gasoline  engine,  and 
special  purpose  drill  bitS- 

HAND  AND  POWER  TOOLS— nonpowered  tools.. 

BATTERIES — 6-  a»  12  vo«  lead-acid  aulomoove  storage 

BATTERIES— dry  cad _ 


Enceol  Special  item  No 
51-1,  51-1-1.  31-1-3. 
51-2,  51-46,  51-106. 
51-107,  51-1(».  51-110, 
51-111,  51-113.  51-114. 
51-125,    51-125-1,    51- 

E  <ceci  Special  tle^n  Sc 
51-43.  51-44,  61-44 
51-52.  31-53,  51-54 


LIGHTING  RXTLRES  AND  LAMPS— hoasetmld  and  quarters  use 

ELECTRIC  LAMPS— ikjoresceni  and  mcandcscant,  and  fluorescent  adapters 

LAMPS — eiectncal  and  photographic 

INSTRUMESTS   ANO   LASORATOflY  EOUIPWENT— electronic  distance  nwasunng  aqu«- 

ment  and  magmfcer^  , 

INSTRUMENTS   *N0   LABORATORY   EQUIPMENT— blood  analysis   systems,   dilulers.   |ii- 

pettes   eii?cTroDhofesis  equipment 
INSTROMEN'S  4NO  LABORATORY  StJPPLiES — qlass,  plastic,  and  metal  laboratory  ware; 

latoraiory    aisMlaiion   and   deimoerakzing   systems;   vena    pundure   produas   tor    txood 

spearmen  collection,  and  prescription  txjtnes. 
INSTRUMENTS  ANO  LABORATORY  EQUIPMENT— microscopes,  centrifuges.  pM  mGters. 

microtomes,  stirrers,  shaKers.  stereoscopes,  monoculars,  and  titrators/titranon  systems 
INSTRUMENTS  ANO   LABORATORY   EQUIPMENT— laboratory  balances,  precision  scalas 

and  accessonea 
INSTRUMENTS  AND  LABORATORY  EQUIPMENT— amplifiers,  microwave  and  low  frequer- 

cy  instruments,  tnd  RF  components. 


INSTRUMENTS  AND  LABORATORY  EQUIPMENT— spectiopholometers.  densitometeiB. 
houid  scintillatiofi  systems,  multi-channel  pulse  height  analyzers,  spectrometers,  photo- 
meters, arxl  pomrograph  analysis  eqmprnent. 

INSTRUMENTS    AND    LABORATORY    EQUIPMENT- anatyiera.    ehlom•tograo^s,    colony 

counters,  blood  analysis  systerrrs  dilulers.  pipettes,  electrophoresis  equipment,  and  image 

analysis  system*. 
INSTRUMENTS   »tD   LABORATORY   EQUIPMENT— laboratory  apparatus,   *^   laooralory 

and  clinical  refrigerators  and  freezers.  1 

INSTRUMENTS  AUD  LABORATORY  EQUIPMENT— laboratory  and  pharmacy  furrvture 1... 

INSTRUMENTS  ANO  LABORATORY  EQUIPfutENT— errvwonmental  analysis  eouioment,  o«l- 

lution,  oceanogrephic  and  weather 

INSTRUMENTS  A(40  LABORATORY  EQUIPMENT— environmental  analysis,  pollution  contf>l 
air  bag  and  detarning  equipment.  I 


INSTRUMENTS  AND  LABORATORY  EQUIPMENT— glassware  and  scales - 1... 

PHOTOGRAPHIC  SUPPLIES— film,  chermcats,  and  photograp'-.ic  paper },., 

MICnOPHOTOGWPHIC  EQUIPMENT  ANO  SUPPLIES— cameras,  protectors,  pnrters,  devel- 
oping and  duplicating  equipment,  and  ctiemicals,  film,  and  paper 


Mofi 


CHEMICALS  ANtJ  CHEMICAL  PRODUCTS— refrigerant  lt«xoca»tx)ns  and  suttuf  hexatluori^ 

CHEMICALS  AND  CHEMICAL  PRODUCTS— helium 


CHEMICALS  ANO  CHEMICAL  PRODUCTS— fire  e)ittngu««iing  fluorocartXKis .. 
HOUSEHOLD  ANC  QUARTERS  FURNITURE— dansh  style 


HOUSEHOLD  ANC  QUARTERS  FURNITURE— traditional  style 

HOUSEHOLD  ANC  QUARTERS  FURNITURE— dormitory  and  quartets „ 

HOUSEHOLD  ANC  QUARTERS  FURfVTURE— upholstered  (perlormance  tested)  furniture 
OFFICE  FURNiTLiRE — executive  traditional,  unitized  and  contemporary,  wood 


OFFICE  FURNITURE— systems  furniture 

MISCELLANEOUS  FURNITURE— library,  wood,  or  metal 

MISCELLANEOUS  FURNITURE— storage  cabinets  lor  forms  and  flammable  liquids 

MISCELLANEOUS  FURNITURE— mail  sorting  and  distribution  equipment,  modular  cabmets 

lor  fugh  and  low  density  storage,  and  molded  plastic/corrugated  storage  bins 
MISCELLANEOUS  FURf^lTURE— insulated  and  unwsulaled  security  filing  cabinets.  saHs. 

oault  doors,  ani  map  and  plan  fUes. 
MISCELLANEOUS  FURNITURE— hosprtal  patient  room 


MISCELLANEOUS  FURNITURE— multi-purpose  seating 

MISCELLANEOUS  FURNITURE— steel  vertical  blueprint  filing  cabinets,  roll  drawing  files,  afid 
high-density  maiiat>le  shelf  filing  cabmet  systems, 

MISCELLANEOUS  FURNITURE— special  purpose 

MiSCELLANEOUl  FURNITURE— catetera  and  food  serwce 


Except  Index  Numbers  S. 
13-22 


Excepi  Av  force. 
Except  Air  Force 


Not  manoator>  'oi  Z-kc'  ol 
ttle  An  force  Herns  m 
FSC  6626  not  manoaiory 
lor  OoD 

l^t  mandatory  for  Dept  of 
tfie  Air  Force  Hems  in 
FSC  6626  nol  manoatcry 
for  DoC 

Not  mancalory  *or  Depi  of 
ttlfe  All  Force 


Not  rnandatory  ftx  Oepl.  of 
tne  A.r  Force  Items  m 
FSC  6626  rxji  rnandatory 
lor  DoC 

Not  manoalory  lor  Dept  of 
the  Alt  Force  tterns  m 
FSC  6625  not  manda:ory 
for  DoO. 


Except  SINS  21-4-la.  B  S 

c,  2i-4-2a.  b  4  c,  21-4- 
3a.  b  &  c.  21 -50a.  600. 
21-26.  26a. 


i  Except    Sitjs    29    through 
38 

Except    Items    1-57    and 
Items  92-100 


Except    items    482-7    and 
482-8 
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Mandatory  nationalty 


Expifalion 
dale 


Sc^^edule 
tOendticalton 


05 '01/88     71  III  M 


04'01/88 
10/16/87 
01/01/88 
08  01/87 

06/01/88 
10/01/87 

02/01/88 

09/01/87 
10/01/69 

12/01/87 
12/01/87 
07/01/89 

09/01/87 
04/01/88 


01/01/88 


09/01/87 
03/01/90 


09/01/88 


05/01/88 
05/01/90 
12/01/87 


04/01/88 
03/01/88 
10/01/87 
11/01/87 
02/01/89 

10/01/87 

10/01/89 

01/01/90 
09/01/89 
12/01/87 

03/01/90 

04/01/89 

05/01/88 

12/01/87 
07/01/88 
03/01/89 
OS  01/89 


71  III  N 

71  III  0 

71  V  B 

71  VO 

71  XIV  A 

72  1 

72  IE 

73IVB 
74  1  A 

74  IB 

74  I  C 

74 II  a  III 

74  11  A 
74  IV 


75  tC 


75  10 
75  HA 


75  MB 


75  IV  A  a  B 
75  IV  C 
75  V 


75  VIII  A 
7S  X 
75  XI 

75  XII 

76  1 

76  H 

77  m 

78  I  A 

78  I  C 

79  I  A 

79  1  B 

79  11  A 

78  III  A 

81  I  A 
81  II  A 
99  VI  A 
99  V  A 


FSC  class 


7195.. 


7045.  7110 

I  7105.  7195 

7110.  7125 

7105.  7110 „.... 


7110.7125,7195 
7220 


7220.. 


7310.. 


Schedule  title 


Remartis 


MISCELLANEOUS  FURNITURE— acousncai  partitions,  speecfi  pnvgcy  patmons,  and  vertical 

surface  panels 
MISCELLANEOUS  FURNITURE— ADP  tumiture.  storage  and  transportation  itemi 
MISCELLANEOUS  FURNITURE— totding  ctiaKS  and  tables 

OFFICE  FURNITURE— *ey  cabmets  

OFFICE  AND  FIELD  FURNITURE— olice  turmture,  map  and  plan  frbng  cat>-*.>s  anc  icning 

tables,  modular  stee<  fmxl  oHce  turmture  Hmg  cabmets,  desk  toe  »'>-  eoc  ")i34->;  ta''* 

SHOP  FURNITURE -oesis  Dencnes  and  tables 

HOUSEHOLD  AND  GOMWEPiCAL  FuRNlSHINGS-carpels,  speoa   purpose  capeis   r,./gs, 

carpe!  tjies  an<i  carpel  cjsr^tons, 
hOUSEhOl:  anc  commercial  furnishings— mats  and  matting,  entrance-way.  inter- 

locKinc  mcouiaf   resitieni  oper  construction  arK3  anti-static  types. 

APPLIANCES — ryxjsenoic!  anc  co'^me'cta'  etectiK  ranges „ 

^*30 OFFICE  MACHINES— eiectrornc  rvpewiters  visual  display  preparation  devices,  sound  raduc- 

tKXi  eouipmeni  and  eiectrK  rypewrter  supplies 

OFFICE  MACHINES — tvoewniers  eieci-K   single  etemeni    ,  

OFFICE  MACHINES — diciating  anc  transcribing  eguipment   

OFFICE  MACHINES — adding   calculating   cash  registers,  time  measunng  mstrumentt.  tm- 

cellaneous  office  macnmes 

OFFICE  MACHINES — calculators,  desk  lop  nonprograrnmaWe 

VISIBLE  RECORD  EQUIPMENT— control  Boards,  files  and  frames _ '. 


OFFICE  SUPPLIES— specia  use  paper  engineering  and  draftsman  papers — grapn  draining. 
tracing,  overlay  pias'jc  sneets  ca'apoa'O  anc  paper  embossing,  mden  sneei  sets  ror 
looseleaf  binders,  paperboa'C  arawno  ano  iat>ei'  ^or  auior^iatic  data  processi-^j 

OFFICE  SUPPLIES — plottirx;  pape'   sjppnes  anc  recording  paper 

OFFICE  SUPPLIES— perKiis  leaas  tape  laPe  'la'Xins  cna.n  supplies  anc  y  i<-",e»s  and 
figures  sone's  oes*  cofesoonoence  fiie  suspenoec  icxoe's  pastic  Poo*  iac>eta  piasnc 
organizers  ano  sone^  ou^oi  r/pewnier  cor^ectio^  rnaieria  laseis  price  mark'rig  equip- 
meni.  data  Pinoers,  bmoers  looseieal  typewnter  nooons  ««xa  processing  nooons. 
correction  tape,  computer  npbons,  computer  pnni-out  ruler,  p.aslic  copytK>i0e'  anc  pnnt 
wtieels 

OFFICE  SUPPLIES — looseteal  binders  label  tape,  pampniet  files.  muKi-stnke  l>pawnlar 
nbbons  typewnter  correctior'  tape  p-essure  sensitive  adnesrve  tape,  coirectabte  lypewiitar 
nbtxms  plastic  desk  travs  leac  noioers  oocumeni  p-oiecior,  typist  copytioMare,  gunwnad 
tape  dispensers  tile  drawer  frames  stapling  rnacnmes,  bnstol  cardbowxl.  labeling  ma- 
chines 

OFFICE  SUPPLIES— rubbe-  sta-nps  

OFFICE  SUPPLIES— pre-inked  njboer  stamps. 


7430 

7450 

6645 

7420. 
9310. 

7490. 

7420 

7460 

75.30 

7530 

3.540 

7510, 
7510 

7520, 
7520. 

7690, 

7530 

3540. 

7520.. 
7520.. 
7530.. 


7530 

7530 

7530  .„ 

7530 

7610,  7640.. 


7610,  7630,  7670.. 


7105,  7730.. 


7810 

7830 _... 

7910...._ 


7910.. 


7930 


7930... 

8135... 
8135... 
9910... 
9905... 


OFFICE  Supplies — envelopes   -laiiins   pnned  and  plain _ 


OFRCE  SUPPLIES— cards  laOuia!";  ape-^jre.  and  copy 

OFFICE  SUPPLIES— «erograpnic  pape-  

OFFICE  SUPPLIES— xeroQiaprnc  pabe'  anc  ifiermaf  copy  paper „ 

OFFICE  SUPPLIES— eiect'-og-apn^  paoe-         „ _ 

PUBLICATIONS— d«rtionanes,  encyclopedias,  other  reference  books  and 

atlases  ctians  and  globes 
P'JBliCAT  IONS— ia»   tax,  and  reporting  periodicals,  microfilm  library  systems 


AUDIO  AND  VIDEO  EQUIPMENT— televisions,  radios    phonographs  and  voec  cassette 

recorders. 

ATHLETIC  ANO  RECREATIONAL  EQUIPMENT— outdoor  equipment      

ATHLfTIC  AND  RECREATIONAL  EQUIPMENT— outdoor  recreationa!  equipment 

CLEANING    EQUIPMENT   ANO   SUPPLIES— vacuum    c.eane-s     car*-    s'ampooers,   floor 

polishing  and  scrubbing  machines 
CLEANING    EQUIPMENT   AND   SUPPLIES— vacuum    Deaners,    carpel    sriampooe-^,    floor 

polishing  and  scrutjbing  machines 
CLEANING   EQUIPMENT  AND  SUPPLIES— liquid  and   powdered  dishwashing   compounds 

with  contractor  supplied  installed  and  maintained  ac:ess.p'*»  3-spensing  systems 
CLEANING   EQUIPMENT   AND   SUPPLIES — iiquic   anc   powoe-ec   laundry   detergents   with 

contractor  supplied  installed  and  mamtamec  accesso--*  a  soe"Sing  svstems. 

PACKAGING  AND  PACKING  SUPPLIES^u&n,on,nc  -.alena  "  

PACKAGING  AND  PACKING  SUPPLIES— siee  anc'nonmeta"-:  sfapping.... 
TROPHIES  AND  AWARDS— trophies,  awards,  plaques,  pwis,  and  nbbons. 
RECRUITING  AID  PROMOTIONAL  MATERIAL 


Except  Items  500-2.  500- 
3.  and  500-4 


Not    mandatory    for     use 

aboard  vessels 
Not     inandatory     lor    use 

abroad  vessels. 


Nan  manOatory  on  OoD  lor 
rental,  repair  and  mamte- 


Mandatory  eircept  tor  plam 
envelopes  tor  use  m  the 
Distna  of  Columbia, 


Except  SINs  37-5,  6,  and 
7. 


For  FBgurements  of  recrurl- 

ing  corrwnands  orXy, 


In  addition  to  these  National  Federal 
Supply  Schedules,  there  are  Regional 
Schedules  (chiefly  covering  various 
services]  which  are  rriandatory  in  the 
region  covered.  Activities  should  check 
with  local  GSA  Region  offices  for 
listings  of  regional  schedules  applicable 
in  their  area. 

|FR  Doc,  87-20309  Filed  9-2-«7;  8:45  am) 

BILLING  CODE  3810-01-M 


48  CFR  Parts  213  and  253 

Federal  Acquisition  Regulation 
Supplement;  Defense  Acquisition 
Circular  (DAC)  86-4 

agency:  Dt  pr.r;npnt  of  Defense  (DOD). 

ACTION:  Final  rule. 

SUMMARY:  Defense  Acquisition  Circular 
(DAC)  B6-A  amends  Part  213  of  the  DOD 
FAR  Supplement  (DFARS]  with  respect 
to  purchase  orders,  and  provides 
instructions  for  completion  of  DD  Form 
1155. 


EFFECTIVE  DATE:  .•Xuc.;':*  1    IQR". 

FOR  FURTHER  INFORMATION  CONTACT; 

Mr.  Qiarles  W.  Lloyd,  Executive 
Secretary,  Defense  Acquisition 
Regulatory  Council,  ODASD(P)/DARS. 
OASD(P&L],  c/o  Room  3D139,  The 
Pentagon,  Washington.  DC  20301-3062. 
telephone  (202)  697-7266. 
SUPPLEMENTARY  INFORMATION; 

A  Public  Comments 

Public  comments  are  not  necessary 
because  the  revisions  do  not  have  a 
significant  cost  or  administrative  impact 
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on  contractors  or  offerors  and  do  not 
have  a  significant  effect  beyond  the 
internal  operating  procedures  of  the 
Department  of  Defense. 

B.  Regulatory  Flexibility  Act 

This  rule  does  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5U.SC601.  et  seq.). 

C.  Paperwork  ReductioD  Act 

The  Office  of  Management  and  Budget 
appro\  ed  use  of  the  DD  Form  1155  under 
clearar.ce  number  0704-0187. 

List  of  Subjects  in  18  CFR  Parts  213  and 
253 

GoviTnment  procurement. 
Charles  W.  Lloyd. 

txecutnf  Secretary,  Dttfense  Acquisition, 
P.Rgulatury  Council. 

Defense  .Acquisition  Circular 

|\umbor  86-4] 

.August  1.  \m". 

Unless  otherwise  specified,  all  DOD 
FAR  Supplement  and  oth«r  directive 
material  contained  in  this  Defense 
Acquisition  Circular  is  effective  August 

1.  198:-. 

Defense  Acquisition  Circular  (DAC) 
86—4  amends  the  DOD  Federal 
Acquisition  Supplement  (DFARS)  and 
prescribes  procedures  to  be  f(;lk)wed. 
The  following  is  a  summary  of  the 
amendments  and  procedures; 

Item  /—DD  Form  1155,  Order  for 
Supplies  or  Services 

DAC  86-4  revises  the  DD  Form  1155 
and  associated  coverage.  Because  the 
provisions  on  the  DD  Forms  1155r  and 
n55r-l  are  obsolete,  these  forms  and 
the  clause  requirements  at  DFARS 
213.505-2(8-71),  (S-72),  and  (5-7^)  are 
rescinded.  New  clause  requirements  are 
expressed  at  213.507  and  are  intended  to 
allow  activities  wider  latitude  in  the 
selection  of  clauses  appropriate  for 
purchase  order  transactions.  Minimal 
revisions  have  been  made  to  the  face  of 
the  DD  Form  1155.  Block  16  of  the  form 
has  been  replaced  with  a  contractor 
acceptance  block.  The  DD  Focm  1155 
has  also  been  retitled  to  reflect 
abandonment  of  its  use  as  an  RFQ. 
Other  editorial  changes  have  been  made 
throughout  DFARS  213  to  implement  the 
above  actions  and  to  consolidate  related 
subject  matter.  The  revised  DD  Forms 
1153  and  1155c-l,  [UL  87.  are  provided 
with  this  DAC.  (Note:  DD  Forms  are  not 
published  in  the  Federal  Register  or  the 
Code  of  Federal  Regulations.) 

Adoptioa  of  Araendinents 

Therefore  the  DOD  FAR  Supplement 
is  amended  as  set  forth  below. 


PART  213— SMALL  PURCHASE  AND 
OTHER  SIMPLIFIED  PURCHASE 
PROCEDURES 

1.  The  authority  for  48  CFR  Parts  213 
and  253  contmties  to  read  as  follows: 

Authority:  5  L'.5.C.  301,  10  U.S  C  2202, 
DOD  Directive  50D0.35.  and  DOD  F.AR 
Supplement  201.301. 

2.  Section  213203-1  is  added  to  read 
as  follows; 

213.203-1     Gwwral. 

(i)  BPA's  shall  be  prepared  and  issued 
on  DD  Form  1155,  Order  for  Supplies  or 
Services,  except  for  BPA's  issued  by  the 
Defense  Personnel  Support  Center, 
which  may  be  issued  on  its  form  "Order 
for  Subsistence", 

3.  Section  213.203-2  is  revised  to  read 
as  follows:        | 

213.203-2    Ctauses. 

(a)  The  clause  requirements 
prescribed  at  213.507  for  purchase 
orders  shall  also  apply  to  BPA's. 

213.204    [Anwndedl 

4.  Section  213.204  is  amended  by 
removing  in  the  first  sentence  of 
paragraph  (b)  the  words  "$10,000,  except 
that  BPA  calls  op  to  "  and  adding  a 
period  after  the  figure  $25,000";  and  by 
removing  the  remainder  of  the  first 
sentence  of  paragraph  (b). 

213.402    (Amenctedl 

5.  Section  213.402  is  amended  by 
removing  the  penultimate  sentence  of 
paragraph  [b)(2)  which  reads  "An 
alternate  cashier  ...  as  the  principaL" 

213.404    [Amended] 

6.  Section  213.404  is  amended  by 
removing  from  paragraph  [bHl)  the 
words  "of  $75,000  or  less";  by  changing 
the  period  to  a  comma  at  the  end  of 
paragraph  fbl(l|  and  adding  the  words 
"provided  the  changes  are  determined  to 
be  reasonable  and  acceptance  is  in  the 
best  interest  of  the  Government. ' 

7.  Section  213.503  is  amended  by 
removing  from  the  first  sentence  of 
paragraph  (b)(2]  the  word  "otherwise"; 
and  by  revising  the  first  sentence  of 
paragraph  (b)(3)  to  read  as  follows: 

213.503    Obtaining  contractor  acceptancs 
and  modifying  purchase  orders. 

*         •         *         «         * 

(b) •   *   • 

(3)  To  otherwise  modify  the  purchase 
order,  and  if  not  previously  included  in 
the  purchase  order,  the  clauses  set  forth 
at  213.507(a)(2)  shall  be  incorporated  in 
the  SF  30  and  the  contractor's 
acceptance  obtained  by  signature  on  the 
SF30. 


UM  I 


8.  Section  213.505-2  is  revised  to  read 
us  follows;  I 

2 1 3.505-2    Agency  order  forms  In  lieu  of 
optional  forms  347  and  348. 

(S-70)  Optional  Forms  347  and  348  are 
not  authorized  for  use  in  the  Department 
of  Defense. 

(1)  The  DD  Form  1155,  Order  for 
Supplies  or  Services,  is  authorized  for 
use  in  small  and  other  simplified, 
unclassified  purchases  made  pursuant  to 
FAR  Part  13  and  this  supplement  (For 
classified  purchases  see  213.507(a)(4).) 
The  DD  Fonn  1155,  when  used  in 
concert  with  the  applicable  clause 
requirements  at  213.507(a)  (1)  through 
(4),  provides  in  one  document: 

(i)  A  purchase  order,  a  blanket 
purchase  agreement,  a  delivery  order 
under  a  contract  or  a  delivery  order  on 
Government  agencies  outside  the 
Department  of  Defense; 

(ii)  A  receiving  and  inspection  report; 

(iii)  A  property  voucher 

(iv)  A  public  voucher: 

(A)  Not  exceeding  $25,000  when  the 
form  is  used  as  a  purchase  order, 

(B)  Without  monetary  limitation  when 
the  form  is  used  as  a  delivery  order;  and 

(C)  Without  monetary  limitation  as 
the  basis  for  payment  of  an  invoice 
against  blanket  purchase  agreements,  or 
basic  ordering  agreements  when  a  firm 
price  has  been  established; 

(v)  A  document  far  acceptance  by  the 
supplier. 

(2)  Optional  Form  336,  Continuation 
Sheet,  provides  additional  space,  or  a 
blank  sheet  of  paper  may  be  used.  (SF 
36  may  be  used  until  stocks  are 
exhausted.) 

(3)  DD  Form  1155C-1.  Commissary 
Continuation  Sheet  (for  use  on  an 
optional  basis),  provides  columns  suited 
for  commissary  procurements. 

(4)  Standard  Form  30,  Amendment  of 
Solicitation/Modification  of  Contract. 
shall  be  used  for  all  modifications  to  DD 
Form  1155  (see  213.503). 

(5)  Blanket  purchase  agreements 
issued  by  the  Defense  Personnel  Support 
Center  may  be  prepared  on  its  form 
"Order  for  Subsistence". 

(6)  TTie  foregoing  forms  may  be  used 
as  snap-out  manifold  forms,  as  cut 
sheets,  as  reproducible  masters,  or 
automatically  printed  (including 
computer  generated).  Continuation 
sheets  may  be  printed  on  the  reverse  of 
DD  Form  1155. 

9.  Section  213.505-70  is  amended  by 
substituting  in  the  title  the  words 

'Optional  Form  336"  in  heu  of  the  words 
"Standard  Form  36  ";  by  adding 
paragraphs  (c)  and  (d)  and  redesignating 
the  existing  paragraph  (c)  as  paragraph 
(e);  by  removing  from  the  second 
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sentence  of  the  redesignated  paragraph 
(e)  the  words  "  'C  for  contractor"  and 
the  comma:  by  removing  under  the 
listing  "Title  and  Instructions  for 
Entries",  immediately  following  the 
redesignated  paragraph  (e),  the  first 
column  (heading  "RFQ")  of  the  three 
right-hand  columns;  by  substituting,  in 
the  same  listing,  under  Block  5^9,  the 
word  "Contractor"  in  lieu  of  the  words 
"Contractor/Quoter";  by  adding  in  (i)  of 
Block  -9,  a  period  after  the  word 
"contractor"  and  removing  the  words 
"or  quoter.";  by  substituting  in  the 
penultimate  sentence  of  the  instructions 
under  Block  »9  the  words  "Optional 
Form  336  '  in  lieu  of  the  words 
"Standard  Form  36";  by  substituting  in 
both  places  under  Block  ~11  the  word 
"contractor"  for  the  words  "contractor/ 
quoter";  and  by  removing  under  Block 
-16  of  the  same  listing  paragraph  (ii) 
and  redesignating  the  existing  paragraph 
(iii)  as  paragraph  (ii),  to  read  as  follows: 

213.505-70    Instructions  for  entries  on  DD 
Form  1155  and  Optiooal  Form  336. 

•  ♦  *  •  * 

(c)  When  the  purchase  order  includes 
FMS  requirements,  clearly  indicate 
"FMS  Requirement"  on  its  face  and 
specify  within  the  order  each  FMS  case 
identifier  code  by  Ime/subline  item 
number,  e.g.,  FMS  Case  Identifier  GY- 
D-DCA. 

(d)  For  orders  requiring  payment  in 
Canadian  currency,  the  contract  price 
shall  be  quoted  in  terms  of  Canadian 
dollars  and  shall  be  identified  by  the 
initials  CN:  e.g.,  $1,B47.23CN.  The 
contract  shall  clearly  indicate  on  its  face 
the  US/Canadian  conversion  rate  in 
effect  at  the  time  of  award  and  the  US 
dollar  equivalent  of  the  Canadian  dollar 
contract  amount. 

***** 

10.  Section  213.507  is  added  to  read  as 
follows; 

213.507    Clauses. 

(a)  Purchase  orders  shall  incorporate 
the  clause  requirements  addressed  in  (a) 
(1)  through  (4)  of  this  section  per  FAR 
52.102.  Where  the  provisions  of  (a)  (1) 
and  (2)  of  this  section  do  not  meet  the 
requirements  of  a  specific  order,  (a)(3) 
provides  authorization  for  such  other 
clauses  as  appropriate. 

(1)  The  following  clauses  are  normally 
appropriate  for  unilateral  purchase 
orders.  These  clauses  shall  be  included 
in  each  order  as  applicable, 
(i)  FAR  52.252-2,  "Clauses  Incorporated 

by  Reference"  (required  only  if  other 

clauses  are  incorporated  by  reference) 


(li)  FAR  52.203-1.    Officials  Not  to 

Benefit" 

(ill)  FAR  52.203-3.  "Gratuities  ' 

(iv)  FAR  52.203-5.  "Covenant  Against 
Contingent  Fees" 

(v)  FAR  52.203-7.  "Anti-Kickback 
Procedures  " 

(vi)  FAR  52.212-9,  "Variation  in 
Quantity" 

(vii)  FAR  52.222-3.  "Convict  Labor" 
(unless  the  order,  will  be  subject  to 
the  Walsh-Healey  Public  Contracts 
Act,  see  FAR  22.6) 

(viii)  FAR  52.222-26,  "Equal 
Opportunity"  (unless  exempted  by 
FAR  22.807  exceptions) 

(ix)  FAR  52.225-3.  "Buy  American  Act- 
Supplies" 

(x)  FAR  52.232-1,  "Payments" 

(xi)  DEARS  252.232-7000,  "Invoices" 

(xi!)  FAR  52. 233-1, "Disputes" 

(xiii)  FAR  52,24&-l,  "Contractor 
Inspection  Requirements"  (except 
when  an  alternate  level  of  inspection 
or  quality  assurance  is  necessary 
pursuant"  to  FAR  46.202-3) 

(xiv)  FAR  52.246-16,  "Responsibility  for 
Supplies" 

(2)  When  a  purchase  order  requires 
the  contractor's  written  acceptance,  the 
following  clauses  shall  be  included  in 
addition  to  those  determined  to  be 
applicable  in  accordance  with  [a)(l)  of 
this  section; 

(i)  FAR  52.243-1,  "Changes— Fixed- 
Price",  with  appropriate  alternate  as 
necessary 

(ii)  DEARS  252.243-7001,  "Pricing  of 
Adjustments" 

(iii)  An  appropriate  "Termination  for 
Convenience  of  the  Go\emment" 
clause  from  FAR  52.249-1,  FAR 
52.249-3,  FAR  52.249-4.  or  FAR 
52.249-5 

(iv)  An  appropriate  "Termination  for 
Default"  clause  from  EAR  52.249-8, 
FAR  52.249-9,  FAR  52.249-10,  or  FAR 
52.249-11 

(3)  Any  other  clauses  required  or 
permitted  shall  be  incorporated 
consistent  with  the  guidance  prescribing 
their  use. 

(4)  The  DD  Form  1155  may  be  used 
when  the  acquisition  is  classified  if: 

(i)  The  purchase  is  made  within  the 
United  States,  its  possessions  and 
Puerto  Rico. 

(li)  The  Security  Requirements  clauses 
in  FAR  52.204-2  is  inserted  in  the 
schedule. 

(iii)  DD  Form  254.  Contract  Security 
Classification  Specification,  is 
incorporated  in  the  purchase  order.  (See 
FAR  4  403(c)  and  EAR  53.204-1.) 

(iv)  The  contractor's  written 
acceptance  of  the  purchase  order  is 


obtained  at  the  ti.me  of  purchase  order 
issuance. 

10.  The  list  of  forms  following  section 
253.270  is  amended  by  removing 
"253.303-70-DD-1155r  DD  Form  n55r: 
General  Provisions"  and  "253.303-70- 
DD-1155rl  DD  Form  1155rl:  Reverse  of 
Order  for  Supplies  or  Services/Request 
for  Quotations — Foreign". 
[FR  Doc  8--20?10  Filed  9-2-87:  8:45  am) 
BILLING  CODE  M10-01-M 


48CFR  Part  217 

Defense  Federal  Acquisition 
Regulation  Supplement  (DFARS); 
Undefinitized  Contract  Actions  (UCAs); 
Correction 

agency:  Department  of  Defense  (DOD), 

action;  Interim  rule;  correction. 

SUMMARY:  This  document  corrects  an 

interim  rule  on  Undefinitized  Contract 
Actions  (UCAs)  which  was  published  in 
the  Federal  Register  on  Thursday,  April 
16,  1967  (52  FR  12387]  and  corrected  on 
May  28,  1987  (52  FR  19872)  and  June  25. 
1987  (52  FR  23835).  The  action  is 
necessary  to  exclude  the  need  for  a 
maximum  not-to-exceed  price  for  initial 
spares.  The  interim  rule  of  April  16,  1987 
required  a  maximum  not-lo-exceed  price 
for  UCAs:  however,  that  pricing  concept 
is  inappropriate  for  initial  spares.  The 
purpose  of  this  document  is  to  remove 
the  requirement  to  identify  maximum 
not-to-exceed  price  for  initial  spares 
from  Part  217. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Charles  W  Lloyd,  Executive 
Secretary,  DAR  Council,  (2021  69"-7266, 

Charles  W.  Lloyd, 

Exec  J  I;  ve  Secretary,  Defense  Acquisition 
Regulatory  Council 

PART  217— SPECIAL  CONTRACTING 
METHODS 

Accordingly,  the  Department  of 
Defense  is  correcting  46  CER  Part  217  as 
follows: 

217.7503    ICorrectedl 

Section  217.7503  is  amended  by 
adding  in  paragraph  (b)(5)  between  the 
word  "subparagraphs"  and  the 
reference  "[b)(31"  the  reference  ■(b)(2)" 
and  a  comma. 
[FR  Doc.  87-20311  Filed  »-2-87;  8:45  am) 

BILLING  CODE  MIO-Oi-M 
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DEPARTMENT  OF  TRANSPORTATION 
National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  1-18,  Notice  33 1 

Federal  Motor  Vehicle  Safety 
Standards;  Controls  and  Displays 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
action:  Final  rule:  response  to  petitions 
for  reconsideration. 

summary:  In  a  final  rule  published  in 
the  Federal  Register  on  February  3,  1987, 
NHTSA  amendec"  a  number  of  the 
requirements  of  Standard  .No.  101, 
Controls  and  Displays.  The  agency 
received  a  number  of  petitions  for 
reconsideration.  Some  of  the  issues 
raised  by  the  petitioners  were 
responded  to  in  a  notice  published  in  the 
Federal  Register  on  March  9,  1987.  This 
notice  responds  to  the  rest  of  the  issues 
and  m.ikes  several  changes  in  the 
standard  for  purposes  of  clarification  or 
correction. 

DATES:  The  amendments  made  by  this 
rule  are  effective  September  3, 1987. 
Petitions  for  reconsideration  must  be 
received  by  October  5, 1987. 

ADDRESS:  Petitions  for  reconsideration 
should  be  submitted  to:  Administrator. 
National  Highway  Traffic  Safety 
Administration.  400  Seventh  Street  SVV.. 
Washington,  DC  20,590. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Kevin  Cavey,  Office  of  Vehicle 
Safety  Standards,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street  SW.,  Washington.  DC 
20.590  1202-366-5271). 

SUPPLEMENTARY  INFORMATION:  In  a  final 
rule  published  in  the  Federal  Register 
(52  FR  3244)  on  February  3.  1987, 
NHTSA  amended  a  number  of  the 
requirements  of  Standard  No.  101. 
Contro.'s  and  Displays.  While  the 
primary  purpose  of  the  amendments  was 
to  permit  greater  llexibiiity  in  the 
illumination  and  identification  of 
controls  and  displays,  the  agency 
recognized  that  some  of  the 
amendments  could  result  in  the  need  for 
manufacturers  to  modify  existing 
designs.  The  agency  adopted  an 
effective  date  of  September  1,  1989,  for 
these  amendments  in  order  to  provide 
adequate  leadtime  for  such 
modifications.  Other  amendments 
relieved  restrictions  and  were  not 
believed  to  result  in  the  need  for  design 
modifications.  The  agency  concluded 
that  an  effective  date  of  30  days  after 
publication  in  the  Federal  Register,  i.e.. 


March  5, 1987,  was  in  the  public  interest 
for  these  amendments. 

NHTSA  received  petitions  for 
reconsideration  from  the  Automobile 
Importers  of  America,  Inc.  (AlA), 
Volkswagen  (VW),  Volvo,  Ford, 
Chrysler,  the  Motor  Vehicle 
Manufacturers  Association  (MVMA). 
Nissan,  Austin  Rover,  Mazda  and 
Toyota.  Many  of  the  petitioners 
indicated  that  some  of  the  amendments 
effective  on  March  5, 1987  would  result 
in  the  need  for  design  modifications  and 
requested  that  the  effective  date  for 
these  amendments  be  extended  (o 
September  1, 1989. 

After  reviewing  the  petitions.  NHTSA 
concluded  that  some  of  the  amendments 
would  require  design  changes  and. 
accordingly,  decided  to  permit 
compliance  with  either  the  earlier 
version  of  the  standard  or  the  amended 
standard  until  September  1, 1987.  In  a 
final  rule  published  in  the  Federal 
Register  (45  FR  7151)  on  March  9,  1987, 
the  agency  reissued  the  earlier  version 
of  Standard  No.  101,  redesignated  as 
Standard  No.  100,  to  apply  to  vehicles 
manufactured  before  September  1, 1989. 
The  application  section  of  the  standard 
made  it  clear  that  manufacturers  have 
the  option  of  meeting  the  requirements 
of  Standard  No.  101  for  any  control  or 
display  as  an  alternative  to  Standard 
No.  lOO's  requirements.  Conforming 
amendments  were  made  to  the 
application  section  of  Standard  No.  101. 

NHTSA  noted  in  its  March  1987  notice 
that  while  the  petitioners  were 
particularly  concerned  about  the  March 
5, 1987  effective  date,  they  also  raised 
other  issues,  which  would  be  addressed 
in  a  separate  notice.  This  notice 
addresses  those  issues. 

Several  petitioners  raised  issues 
concerning  the  requirements  of  section 
S5.3,5.  That  section  states: 

Any  source  of  illumination  within  the 
driver's  forward  field  of  view  which  is  not 
used  for  the  controls  and  displays  regulated 
by  this  standard,  and  which  is  capable  of 
being  illuminated  while  the  vehicle  is  in 
motion,  must  have  either  a  variable  intensity, 
a  single  intensity  that  is  barely  discernible  to 
a  driver  who  has  adapted  to  dark  ambient 
roadway  conditions,  or  a  means  of  being 
turned  off.  This  requirement  shall  not  apply 
to  buses  that  are  normally  operated  with  the 
passenger  compartment  illuminated. 

AIA  stated  that  clarification  is  needed 
in  section  S5.3.5  to  ensure  that  the  term 
"variable  intensity"  means  manually  or 
automatically  adjustable  intensity  to 
provide  at  least  two  levels  of  brightness, 
and  not  continuously  variable  intensity. 
Similarly.  Toyota  stated  that  it  assumes 
that  "variable  intensity"  means 
manually  or  automatically  adjustable 
intensity  to  provide  at  least  two  levels 


of  brightness,  neither  of  which  need  be 
barely  discernible  to  a  driver  who  has 
adapted  to  dark  ambient  roadway 
conditions,  and  not  continuously 
variable.  In  order  to  provide  greater 
clarity,  the  agency  is  amending  section 
S5.3.5  along  the  lines  requested  by  AIA. 
With  respect  to  Toyota's  understanding 
that  neither  of  the  two  levels  of 
brightness  need  be  "'barely  discernible 
to  a  driver  who  has  adapted  to  dark 
ambient  roadway  conditions,  the  agency 
notes  that  the  purpose  of  section  S5.3.5 
is  to  limit  glare.  Thus,  while  NHTS.A  is 
not  setting  specific  requirements  for  the 
two  levels  of  brightness,  it  expects  that 
manufacturers  will  consider  problems  of 
glare  as  they  select  levels  of  brightness, 

AIA  and  Toyota  also  requested 
clarification  concerning  section  S5.3.5  s 
use  of  the  term  "driver's  forward  field  of 
view."  AIA  asked  whether  the  term  is 
intended  to  apply  to  controls  beneath 
the  dash,  on  the  floor  console  or  on  the 
driver's  door.  Toyota  requested  that 
NHTSA  provide  a  definition  of  "driver's 
forward  field  of  view,"  stating  that  items 
that  should  be  subject  to  this  section 
cannot  be  determined  because  the  term 
is  unclear.  The  agency  interprets  that 
term  to  refer  to  anything  forward  of  the 
driver  and  within  his  or  her  view, 
including  peripheral  view.  In  order  to 
clarify  the  meaning  of  this  requirement, 
NHTSA  is  replacing  the  phrase  which 
includes  "driver's  forward  field  of  view" 
with  the  following  phrase:  sources  of 
illumination  within  a  vehicle's 
passenger  compartment  which  are 
forward  of  a  transverse  vertical  plane 
4.35  inches  (110.6  mm.)  rearward  of  the 
manikin  "H"  point  with  the  driver's  seat 
in  its  rearmost  driving  position.  The  4.35 
inches  dimension  represents  the 
distance  between  the  Z-Z  datum  line 
and  the  rearmost  point  of  the  99th 
percentile  eye  ellipse  (reference  S.-\E 
IG41  Oct.  1985).  This  may  include 
illumination  sources  beneath  the  dash, 
on  the  floor  console,  and  on  the  driver's 
door. 

Chrysler  expressed  concern  about 
section  S5.3.5's  requirements  as  they 
apply  to  telltales  not  otherwise 
regulated  by  Standard  No.  101.  That 
petitioner  noted  that  while  section  S5.3.4 
permits  the  light  intensity  of  telltales 
listed  in  the  standard  to  be  either 
variable  or  non-variable,  so  long  as  they 
can  be  made  visible  under  all  driving 
conditions,  section  S5.3.5  requires 
telltales  not  listed  in  the  standard  to 
have  a  variable  intensity,  a  single 
intensity  barely  discernible  to  the  driver 
under  nighttime  conditions,  or  a  means 
of  being  turned  off.  Chrysler  objected 
that  these  requirements  preclude  use  of 
non-variable  telltales  which  are  bright 
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enough  to  be  seen  under  all  driving 
conditions.  That  company  noted  that  it 
and  other  manufacturers  provide  a 
number  of  telltales  not  listed  in 
Standard  No.  101  that  provide  important 
and  useful  information,  such  as  door- 
liftgate  ajar,  exterior  lamp  outage,  low 
windshield  washer  fluid,  transmission 
oil  temperature,  and  engine  condition. 
NHTSA  agrees  with  the  petitioner  that 
manufacturers  should  be  permitted  to 
provide  these  types  of  telltales  with  non- 
variable  intensity.  As  suggested  by 
Chn,'sler,  the  agency  is  excepting 
telltales  from  the  requirements  of 
section  S5.3.5. 

Austin  Rover  argued  that  section 
S5.3.5  should  be  amended  to  clarify  the 
requirements  for  what  it  termed 
supplemental  information  displays. 
Noting  that  the  February  1987  final  rule 
deleted  the  definition  of  "informational 
readout  display"  from  Standard  No.  101, 
that  petitioner  stated  that  some 
supplemental  information  displayed  in 
an  informational  readout  display  could 
now  be  misinterpreted  to  be  covered  by 
section  S5.3.3's  requirements  for 
"controls,  gauges  and  the  identification 
of  those  items."  Austin  Rover  stated  that 
"(a)s  this  element  is  more  stringent  than 
the  previous  requirements  for 
informational  readout  displays,  it  is  in 
clear  contradiction  to  the  intent  of  the 
amendment  as  stated  in  the  preamble, 
that  being,  to  provide  greater  flexibility 
in  the  illumination  and  identification  of 
controls  and  displays."  The  petitioner 
did  not  describe  what  it  meant  by 
"supplemental  information"  or  provide 
any  examples. 

NHTSA  notes  that  the  illumination 
requirements  of  section  S5.3.3  apply 
only  to  the  controls  and  gauges  listed  in 
Standard  No.  101  (see  section  S5),  while 
section  S5.3.5  covers  illuminations  for 
controls  and  displays  not  otherwise 
regulated  by  the  standard.  Thus,  if  the 
"supplemental  information"  referred  to 
by  the  petitioner  is  a  gauge  listed  in  the 
standard,  it  is  covered  by  section  S5.3.3. 
On  the  other  hand,  if  the  "supplemental 
information"  is  a  gauge  not  listed  by  the 
standard,  it  is  covered  by  section  S5.3.5. 
NHTSA  believes  that  Austin  Rover's 
arguments  fail  to  indicate  any  need  for 
further  clarification.  With  respect  to  the 
petitioner's  argument  that  section 
S5.3.3's  requirements  are  more  stringent 
than  the  earlier  requirements  for 
informational  readout  displays,  the 
agency  notes  that  it  recognized  in  both 
the  February  1987  and  the  March  1987 
final  rule  that  some  of  the  amendments 
would  require  design  changes. 

Ford  noted  that  while  the  definition  of 
informational  readout  display  was 
removed  from  the  standard,  the  term 


still  appears  in  the  second  sentence  of 
section  S5.1.  The  retention  of  the  term 
was  inadvertent,  and  it  is  therefore 
being  deleted. 

Ford.  VVV,  Toyota  and  MV'MA  noted 
that  amendments  to  Table  1(a), 
permitting  greater  flexibility  in 
identifying  certain  controls,  should  have 
been  made  to  Table  1,  While 
manufacturers  currently  have  the  option 
of  complying  with  the  requirements 
specified  in  either  Table  1  or  Table  l(a], 
they  must  comply  with  the  requirements 
of  Table  1,  effective  September  1, 1987. 
This  notice  accordingly  amends  Table  1. 

Toyota  stated  that  it  assumes  that 
manufacturers  may  comply  with  either 
Standard  .\'o.  100  or  No.  101  on  a  control 
by  control  (or  display  or  identification) 
basis  and  suggested  that,  in  order  to 
minimize  confusion  in  this  area.  Tables 
1  and  1(a)  should  be  revised  in  both 
standards.  However,  NHTSA  believes 
that  amendments  to  Standard  No.  100 
could  cause  confusion.  Standard  No.  101 
is  the  agency's  primary  standard  for 
controls  and  displays,  and  the 
amendments  are  being  made  to  that 
standard.  Standard  No.  100  is  simply  the 
earlier  version  of  the  standard,  which 
was  reissued  for  purposes  of  optional 
compliance  until  September  1, 1989. 
Amending  both  standards  would  cloud 
the  distinction  between  the  two 
standards.  NHTSA  notes  that  the 
application  section  of  Standard  No.  101 
states  that  at  the  option  of  the 
manufacturer,  motor  vehicles 
manufactured  before  September  1, 1989, 
may  comply  with  the  requirements  of 
Standard  No.  100.  instead  of  the 
requirements  of  Standard  No.  101.  for 
any  control,  display,  or  illumination.  The 
agency  also  notes  that  there  is  no  need 
to  rescind  the  amendment  to  Table  1(a) 
in  Standard  No.  101. 

Ford  pointed  out  a  typographical  error 
in  the  February  1987  notice.  On  p.  3246. 
in  the  last  paragraph  of  the  first  column, 
the  notice  stated  that  "(t)he  amended 
provision,  now  designated  as  S5.3.3, 
applies  only  to  those  sources  of 
illumination  which  are  capable  of  being 
illuminated  while  the  vehicle  is  in 
motion.  ,  .  ."  This  sentence  should  have 
referred  to  S5.3.5. 

NHTSA  has  determined  that  an 
immediate  effective  date  is  in  the  public 
interest.  The  amendments  made  by  this 
notice  impose  no  new  requirements  but 
instead  either  increase  manufacturer 
flexibility  or  are  for  purposes  of 
clarification  or  correction.  As  discussed 
above,  manufacturers  must  comply  with 
the  requirements  of  Table  1  rather  than 
Table  1(a),  effective  September  1, 1987. 
Since  the  amendments  permitting 
greater  flexibility  in  identifying  certain 


controls  were  made  to  Table  1(a)  rather 
than  to  Table  1,  manufacturers  availing 
themselves  of  this  flexibility  may  as  of 
that  date  be  unable  to  certify  that  some 
of  their  vehicles  comply  with  Standard 
No.  101,  absent  these  amendments. 

The  agency  has  analyzed  these 
amendments  and  determined  that  they 
are  neither  "major"  within  the  meaning 
of  Executive  Order  12291  nor 
"significant"  within  the  meaning  of  the 
Department  of  Transportation  regulator>' 
policies  and  procedures.  The  agency  has 
determined  that  the  economic  effects  of 
the  amendments  are  so  minimal  that  a 
full  regulator\'  evaluation  is  not 
required.  Since  the  amendments  impose 
no  new  requirements  but  instead  either 
increase  manufacturer  flexibility  or  are 
for  purposes  of  clarification  or 
correction,  any  cost  impacts  would  be  in 
the  nature  of  slight,  nonquantifiable  cost 
savings. 

In  accordance  with  the  Regulatory 
Flexibility  Act.  NHTSA  has  evaluated 
the  effects  of  this  action  on  small 
entities.  Based  upon  this  evaluation.  I 
certify  that  the  amendments  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
the  reasons  discussed  above,  the  only 
impacts  of  the  amendments  would  be  in 
the  nature  of  slight,  nonquantifiable  cost 
savings.  Thus,  neither  manufacturers  of 
motor  vehicles,  nor  small  businesses, 
small  organizations,  and  small 
governmental  units  which  purchase 
motor  vehicles,  will  be  significantly 
affected  by  the  amendments. 
Accordingly,  no  regulatorv'  Hexibility 
analysis  has  been  prepared. 

Finally,  the  agency  has  considered  the 
environmental  implications  of  this  rule 
in  accordance  with  the  .National 
Environmental  Policy  Act  of  1969  and 
determined  that  it  will  not  significantly 
affect  the  human  environment. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles.  Rubber  and  rubber  products. 
Tires. 

In  consideration  of  the  foregoing,  49 
CFR  Part  571  is  amended  as  follows: 

PART  571— [AMENDED] 

1.  The  authority  citation  for  Part  571 
continues  to  read  as  follows: 

Authority:  15  U  S.C.  1392.  1401.  1403.  1407; 
delegation  of  authority  at  49  CFR  1.50. 

§571.101    [Amended] 

2.  The  introductory  text  of  S5.1  is 
revised  to  read  as  follows: 

S5.1  Location.  Under  the  conditions  of 
S6,  each  of  the  following  controls  that  is 
furnished  shall  be  operable  by  the  driver 
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dnd  each  of  the  following  displays  that 
is  furnished  shall  be  visible  to  the 
driver.  Under  the  conditions  of  S6. 
telltales  are  considered  visible  when 
activated. 

•  •  •  »  • 

3.  S5.3.5  is  revised  to  read  as  follows: 
S5.3.5     Any  source  of  illumination 

within  the  passenger  compartment 

whi.-^h  is  forward  of  a  transverse  vertical 
plane  4.35  inch  (110  6  mni)  rearward  of 
the  nianikin  "H"  point  with  the  driver's 
seat  in  its  rearmost  driving  position, 
which  is  not  used  for  the  controls  and 
displays  regulated  by  this  standard, 
which  is  not  a  telltale,  and  which  is 
capable  of  being  illuminated  while  the 
vehicle  is  in  motion,  shall  have  either  (1 ) 
liaht  intensity  which  is  manually  or 
automatically  adjustable  to  provide  at 
least  two  levels  of  brightness,  (2)  a 
single  intensity  that  is  barely  discernible 
to  3  driver  who  has  adapted  to  dark 
ambient  roadw.iy  conditions,  or  (3)  a 
means  of  being  turned  off.  This 
requirement  does  not  apply  to  buses 
that  are  normally  operated  with  the 
passenger  compartment  illuminated. 

4.  Table  1  is  amended  by  adding  the 
word  "Lights"'  to  column  2  as  identifying 
words  or  abbreviation  for  Master 
Lighting  Switch  control,  by  adding  the 
word  "Horn"'  to  column  2  as  identifying 
words  or  abbreviation  for  Horn  control, 
by  adding  the  word  "Hazard"  to  column 
2  as  identify  ing  words  or  abbreviation 
for  Hazard  Warning  Signal  control,  by 
adding  the  words  "Wiper  or  Wipe"  to 
column  2  as  identifying  words  or 
abbreviation  for  Windshield  Wiping 
System  control,  by  adding  the  words 
"Washer  or  Wash"  to  column  2  as 
identifving  words  or  abbreviation  for 
Windshield  Washing  System  control,  by 
addmg  the  words  "Wash-Wipe  or 
Washer-Wiper"  to  column  2  as 
identifying  words  or  abbreviation  tor 
Windshield  Washing  and  Wiping 
Combined  control,  by  addmg  the  word 
"Fan"  to  column  2  as  identifying  words 
or  abbreviation  for  Heating  and/or  .Air 
Conditioning  Fan  control,  by  adding  the 
words  '"Defrost,  Defog  or  Def"  to  column 
2  as  identifying  words  or  abbreviation 
for  Windshield  Defrosting  and 
Defnggmg  System  control,  by  adding  the 
words  "Rear  Defrost,  Rear  Defog.  Rear 
Def,  or  R-Def"  to  column  2  as  identifying 
words  or  abbreviation  for  Rear  Window 
Defrosting  and  Defogging  System 
control,  and  by  adding  the  words 
"Marker  Lamps  or  MK  Lps  "  to  column  2 
as  identifying  words  or  abbreviation  for 
Identification,  Side  Marker  and  or 
Clearance  Lam.ps  control. 


Issued  on  AuAist  31. 1987. 
Diane  K.  Steed, 
Administrator. 
|FR  Doc.  87-20268  Filed  8-31-87;  12:16  pm] 
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INTERSTATE  COMMEPCE 
COMMISSION 

49CFR  Part  1131 

I  Ex  Parte  No.  MC- 1841 

Regulation  of  Household  Goods 
Freight  Forwarders  Under  tne  Surface 
Freight  Forwarder  Deregulation  Act  of 
1985:  Correction 

AGEpiCY:  Interstate  Commerce 

(  orimission. 

ACTION:  Final  rule;  correction. 


summary:  At  61  FR  44297,  December  9, 
198G,  the  Commission  published 
regulations  making  numerous  ministerial 
revisions  to  its  regulations  governing 
freight  fowarders.  That  notice  contained 
an  omission,  which  this  notice  corrects. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ann  Guthridge,  (202)  275-6796. 

SUPPLEMENTARY  INFORMATION: 

At  51  FR  44297,  December  9,  1986. 
amendatory  instruction  27  under 
Amendment  No.  1  is  corrected  to  read 
as  follows: 

27.  Section  1181.21(g).  (i)  and  (1). 
Norela  R.  McGae, 
Secrtjtary 
jFR  Doc.  87-20202  Filed  9-2-87;  8.45  am) 

BILLING  CODE  7O3»-01-M 


49  CFR  Part  1207 

I  No.  389041 

Elimination  of  Accounting  and 
Reporting  Requirements  for  Motor 
Carriers  of  Property;  Correction 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Final  rules:  correction. 

SUMMARY:  At  52  FR  10382,  April  1, 1987, 
the  Commission  adopted  rules  regarding 
accounting  and  reporting  of  motor 
carriers  of  property.  That  notice 
contained  an  error  which  this  notice 
corrects. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ann  Guthridae,  (202)  275-6796. 


UM  i 


SUPPLEMENTARY  INFORMATION: 

PART  1207— CLASS  I  AND  CLASS  tl 
COMMON  AND  CONTRACT  MOTOR 
CARRIERS  OF  PROPERTY 

In  amendment  .\'o.  1  under  Part  1207 
at  52  FR  10382,  April  1,  1987,  the  list  of 
authority  citations  being  removed  is 
corrected  by  revising  Class  I  and  Class 
II  Motor  Carrier  Balance  Sheet 
Explanation  "1449"  to  read  "1451." 
Noreta  R.  McGce, 
Secretary. 
|FR  Doc.  87-20201  Filed  9-2-87;  8:45  am) 
BILLING  COOE  703&-O1-M 

49  CFR  Part  1244 

I  Ex  Parte  No.  385  (Sub-No.  2)1 

Procedures  on  Release  of  Data  From 
the  ICC  Waybill  Sample;  Correction 

agency:  Interstate  Commerce 

Commission. 

action:  Final  rules;  correction. 

SUMMARY:  .At  52  FR  12415,  April  16.  1987. 

the  Commission  published  rules 
concerning  the  type  of  data  and 
information  that  may  be  obtained  from 
the  '"ICC  Waybill  Sample."  That  notice 
contained  an  error  which  this  notice 
corrects. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ann  Guthridge,  (202)  275-6796. 
SUPPLEMENTARY  INFORMATION: 

PART  1244— (CORRECTED] 

In  amendment  Mo.  1  to  Part  1244 
published  at  52  FR  12416,  April  16, 1987. 
the  newly  revised  authority  citation  is 
corrected  by  revising  the  reference  to  '  5 
U.S.C.  522"'"to  read  '^5  U.S.C.  552." 
Noreta  R.  McGee, 
Secretary.  \ 

|FR  Doc  8"-202n5  Fijpd  9-2-87:  8:45  am) 

BILLING  CODE  7035-.01-M 

49  CFR  Part  1249 

Revision  to  the  Accounting  and 
Reporting  Requirements  for  Motor 
Carriers  of  Passengers;  Correction 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Final  rule;  correction. 

SUMMARY:  At  52  FR  20399,  June  1. 1987, 
the  Commission  adopted  new 
accounting  and  reporting  regulations  for 
motor  carriers  of  passengers.  That 
notice  contained  an  error,  which  this 
notice  corrects. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ann  Guthridge,  (202)  275-6796. 
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SUPPLEMENTARY  INFORMATION: 

PART  1249— [CORRECTED] 

Amendatory  instruction  No.  1  to  Part 
1249  published  at  52  FR  20400.  [une  1 
1987  is  corrected  to  read  as  follows: 

1.  In  4q  TFR   Part  1  "dQ    tho  anthnritv 

citation  is  revised  to  read  as  follows: 
Norela  R.  McGee, 

Secretary. 

[FR  Doc,  87-20204  Filed  9-2-*"  8  45  am] 

BILLING  CODE  703S-01-M 

49CFRPart  1313 

[Ex  Parte  No.  387  (Sub-No.  960)] 

Department  of  Defense  Railroad 
Transportation  Contracts;  Exemption 
From  Certain  Requirements; 
Correction 

agency:  Interstate  Corr.merce 
Commission, 

ACTION:  Final  rule  and  exemption; 

correction. 

summary:  At  52  FR  25228.  ]uly  6,  198", 
the  Comm.ission  published  rules 
exem.pting  all  rail  transportation 
contracts  {other  than  agricultural 
commodity  contracts)  made  by  the 
Department  of  Defense  from  the 
requirements  of  49  U.S.C.  10713.  That 
notice  contained  an  error  which  this 
notice  corrects. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ann  Guthridge  (202)  27.>-6"96. 

SUPPLEMENTARY  INFORMATION: 

PART  1313— CORRECTED 

In  Amendment  No.  1  to  Part  1313 
published  at  52  FR  25228.  July  6,  1987, 
the  newly  revised  authority  citation  is 
corrected  by  revising  49  U.S.C,  "10813" 
to  read  "10713." 
Noreta  R.  McGee, 
Secretary. 

[FR  Doc-  8--20203  Filed  9-Z-ii7.  8.45  dm) 
BILLING  CODE  7035-01-*! 
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Proposed  Rules 


This    section    of    the    FEDERAL    REGISTER 
contains   notices   to   the   public   of   the 
proposed   issuance   of   rules   and 
regulations.    The   purpose   of   these   notices 
IS   to   give   interested   persons   an 
opportunity   to   participate   m   the   rule 
makJr>g   pnor   to   the   adoption   of   the   final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  73 
I  Docket  PRM-73-61 

Partial  Denial  of  Petition  for 
Rulemaking;  Wisconsin  Electric  Power 
Co.  et  al. 

AGtNCY:  Nuclear  Regulatory 

Ciirr.rn;ssion. 

action:  Partial  denial  of  petition  for 

rulemaking. 

summary:  The  Nuclear  Regulatory 
Cu.T.mis.sion  (NRC)  is  responding  to  a 
petition  submitted  by  Wisconsin  Electric 
Power  Company,  et  dl..  to  amend  10  CFR 
Pjrt  73,  Appendix  B.  The  petition 
includes  three  proposals:  Eliminate  the 
requirement  that  armed  security 
personnel  carry  an  extra  pair  of 
corrective  lenses,  reduce  the  mandated 
frequency  of  medical  examinations  for 
personnel  under  age  39,  and  eliminate 
requirements  that  armed  security 
personnel  undergo  a  medical 
exammation  within  the  SO-day  period 
preceding  the  physical  fitness  test  that  is 
given  at  least  yearly.  After  considering 
the  issues  raised,  the  Commission  finds 
that  it  is  prudent  to  retain  the 
requirements  for  the  cairymg  of  an  extra 
pair  of  corrective  lenses  and  annual 
medical  exammations.  These  two  parts 
of  the  petition  are  being  denied  because 
it  has  not  been  shown  that  the 
relaxation  of  present  requirements 
would  result  m  the  same  level  of 
protection  provided  by  the  current 
regulations.  The  Commission  intends  to 
grant,  through  issuance  of  a  rule,  the 
third  part  of  the  petition  requesting 
deletion  of  a  specified  link  between  the 
timing  of  the  medical  examination  and 
tiie  physH.al  fitness  test. 

ADDRESSES:  Copies  of  the  petition  for 
nilemaking.  the  public  comments 
thereon,  and  the  NRC's  letter  of  denial 
are  available  for  examination  and 
copying  for  a  fee  at  the  Commission's 
Public  Document  Room  at  1717  H  Street. 
WV  Washington.  DC. 


FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Sandra  0.  Frattali,  Radiation 
Protection  and  Health  Effects  Branch, 
Division  of  Regulatory  Applications. 
Office  of  Nuclear  Regulatory  Research, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  telephone  (301) 
443-7746. 
SUPPLEMENTARY  INFORMATION: 

The  Petition 

The  Nuclear  Regulatory  Commission 
is  responding  to  a  petition  for 
rulemaking  dated  December  2, 1981, 
filed  by  Shaw.  Pittman,  Potts  and 
Trowbridge  on  behalf  of  the  Wisconsin 
Electric  Power  Company,  the  Public 
Service  Electric  and  Gas  Company,  the 
Commonwealth  Edison  Company,  the 
Yankee  Atomic  Electric  Company,  the 
Northern  States  Power  Company,  and 
the  Sacramento  Municipal  Utility 
District.  The  petition  requested  changes 
in  the  qualifications  for  armed  security 
personnel  set  out  in  10  CFR  Part  73, 
Appendix  B,  and  entitled  "General 
Criteria  for  Secondary  Personnel." 
Specifically,  the  petitioners  requested 
changes  to  criteria  LB.l.b(l)(a),  LC.  and 
I.E. 

The  changes  the  petitioners  requested 
would  eliminate  the  requirement  that,  at 
nuclear  power  plants  or  other  facilities 
licensed  to  handle  special  nuclear 
material,  armed  security  personnel  who 
need  corrective  lenses  carry  an  extra 
pair  and  the  requirement  that  security 
personnel  undergo  a  medical 
examination  within  30  days  preceding 
an  annual  physical  fitness  test. 

Basis  for  Request 

The  petitioners,  in  an  accompanying 
memorandum  in  support  of  the  petition, 
state  that  "the  requirement  for  security 
personnel  to  carry  an  extra  pair  of 
corrective  lenses  is  an  unnecessary 
nuisance  to  those  personnel.  It  also 
makes  them  subject  to  harassing 
inspections  to  check  for  their  second  set 
of  eyeglasses  or  contact  lenses."  The 
petitioners  also  state  that  other  Federal 
and  State  agencies,  including: 

the  military  services,  the  FBI.  the  Immigration 
Service.  ATF,  the  Customs  Service,  the  GSA, 
nor  the  District  of  Columbia  Police 
Department  or  the  Maryland  State  Police  [do 
not]  require  security  personnel  to  carry  an 
extra  pair  of  corrective  lenses  if  their 
uncorrected  eyesight  falls  below  a  certain 
level.  This  NRC  requirement  thus  appears 
overly  stringent.  Moreover,  the  requirement  is 
often  difficult  to  satisfy  because  carrying  an 
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extra  pair  of  glasses  often  leads  to  breakage 
or  loss.  Consequently,  compliance  can 
become  an  ineffective  yet  costly  exercise. 

Regarding  the  requirement  that 
security  personnel  undergo  an  annual 
medical  examination  within  30  days  of 
an  annual  physical  fitness  test,  the 
petitioners  "suggest  that  the  two  types 
of  tests  need  not  be  tied  to  the  same 
schedule,  and  that  the  frequency  of 
medical  examinations  should  vary  with 
age.  *  *   *  The  petitioners  [do]  recognize 
the  importance  of  regular  physical 
fitness  testing  and  medical 
examinations  for  security  personnel" 
and  state  that,  under  the  revised 
language  proposed  in  the  petition, 
"existing  requirements  for  additional 
medical  examinabons  following  serious 
illness,  injury,  disease  or  operation 
would  not  be  affected."  The  petitioners 
reviewed  the  physical  fitness  and 
medical  examinabon  requirements  of 
the  various  branches  of  the  military 
service,  the  rei.  and  similar 
enforcement-related  organizations  with 

re.sponsibilities  of  equal  or  greater  sensitivity 
than  those  of  security  officers  at  nuclear 
power  plants  *   *   '  [and  conclude)  thai  the 
present  NRC  requirements  are  excessively 
strict.  In  view  of  the  requirements  in  the 
militarj'  and  at  other  federal  and  state 
agencies,  the  petitioners  recommend 
elimination  of  the  Commission  s  present 
requirement  tying  medical  examinations  to 
physical  fitness  testing  schedules  and 
modification  of  the  Commissions  overly  rigid 
medical  examination  schedule  for  young 
employees  while  maintaming  all  other 
requirements  in  the  existing  qualification 
program. 

The  petitioners  include  proposed 
amendments  to  the  test  of  portions  of 

Appendix  B  to  Part  73. 

Public  Comments  on  the  Petition 

The  petition  was  published  for 
comment  in  the  Federal  Register  on 
February  16.  1982  (47  FR  6659).  The  NRC 
received  13  com.ment  letters.  The 
sources  were  as  follows: 

Congress — 1 

General  public — 1 

Nuclear  industry — 11 

Ten  of  the  comment  letters  supported 
the  petition,  yet  none  of  them  contained 
any  technical  information  beyond  that 
in  the  petition.  One  commenter  argued 
that  broken  eyeglasses  are  meaningful 
only  if  the  entire  guard  force  is  engaging 
in  a  response  and  pointed  out  that  there 
has  never  been  a  call-up  of  the  total 
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guard  force  onsite.  Another  commenter 
expanded  on  the  medical  examination 
issue  by  describing  the  practices  of 
certain  other  State  and  Federal 
agencies. 

Response  to  Petition 

On  the  first  proposal  regarding  the 
requirement  for  the  extra  pair  of  glasses, 
neither  staff  reevaluation  nor  public 
comments  have  identified  substantive 
ways  in  which  the  proposed  changes 
would  either  benefit  the  public  or  result 
in  the  same  level  of  protection  provided 
by  current  regulations.  While  the  need 
to  carry  an  extra  pair  of  corrective 
lenses  is  not  commonly  required  by 
persons  charged  with  public  safety  and 
protection,  a  requirement  for  a  minimum 
acceptable  uncorrected  vision  is 
common. 

A  few  examples  of  those  public 
agencies  whose  regulations  require 
extra  corrective  lenses  for  their 
operational  personnel  are  as  follows. 
The  Department  of  Energy  requires  that 
armed  personnel  who  need  corrective 
lenses  carry  an  extra  pair.  Federal 
Motor  Carrier  Safety  regulations  provide 
that  persons,  who  drive  motor  vehicles 
on  behalf  of  motor  carriers  and  who  use 
contact  lenses,  carr>'  a  spare  pair  on 
their  person.  The  Coast  Guard  requires 
that  a  pilot  (i.e.  marine  pilot),  who  needs 
corrective  lenses,  have  a  spare  pair 
available  on  the  vessel.  Since  the  pilot  is 
normally  on  the  vessel  bridge,  a 
considerably  smaller  area  than  a 
nuclear  facility,  this  situation 
approximates  actually  carrying  them. 

On  the  other  hand,  most  agencies 
charged  with  the  protection  of  the  public 
set  minimum  uncorrected  as  well  as 
corrected  vision  standards  for  their 
armed  personnel.'  The  NRC  does  not.  It 
sets  only  corrected  vision  standards.  In 
a  published  report,^  the  importance  of 
good  visual  acuity  for  police  officers  is 
documented.  Officers  deprived  of 
optical  correction  are  shown  to  have 
suffered  impaired  performance  in  some 
tasks  such  as  the  use  of  firearms  and 
pursuit  of  criminals.  With  regard  to 
pursuit,  the  experience  of  the  Columbus. 
Ohio,  Police  Department  is  reported.  In 
the  period  from  December  1977  to  June 
1979,  eleven  instances  of  damaged 
eyewear  were  reported,  including  one 
involving  a  fall  and  six  involving  pursuit 
and  apprehension  of  prisoners.  One 
instance  resulted  in  a  suspect  not  being 
apprehended.  With  regard  to  the  use  of 


firearms,  the  study  makes  the  statement 
that  "point  shooting  was  extremely  poor 
at  night  with  visual  acuties  over  20/ 
30."  ^  The  experience  of  the  New  York 
City  Police  Department  shows  that  20 
percent  of  officer  gunfights  occur  at 
distances  greater  than  20  feet.  The 
importance  of  ha\  ing  an  assured  level  of 
visual  acuity  is  stressed  by  the  authors.^ 

In  March,  1987,  another'study  of  the 
Columbus.  Ohio,  Police  Department  was 
published  and  provided  further  evidence 
that  police  officers  must  periodically 
function  with  impaired  vision.  Also 
included  in  this  published  study  were 
results  of  a  survey  of  police  officers  who 
routinely  wear  corrective  lenses  on  duty. 
Of  the  officers  responding  to  the  survey. 
52%  reported  that  their  glasses  had 
become  "dislodged"  while  performing 
their  duties.* 

Although  agencies  such  as  the  Secret 
Service  do  not  require  that  armed 
personnel  with  vision  problems  carry  an 
extra  pair  of  corrective  lenses,  the 
personnel  themselves  commonly  do  so. 
Moreover,  the  Secret  Service  and  similar 
agencies  have  stringent  non-corrected 
vision  standards  for  weapons-carrj'ing 
personnel.  The  Secret  Service,  for 
example,  requires  new  recruits  to  have 
at  least  20/40  uncorrected  vision. 

A  minimum  vision  standard  was 
suggested  in  one  of  the  public  comments 
to  10  CFR  Part  73  when  it  was  published 
as  a  proposed  rule.  The  commenter 
suggested  a  vision  standard  as  a 
substitute  for  the  requirement  to  carry 
an  extra  pair  of  corrective  lenses. 
However,  this  proposed  alternative, 
which  suggested  an  uncorrected  vision 
of  20/67  in  the  better  eye,  was  rejected 
as  making  the  vision  requirements  too 
restrictive  for  NRC  licensee  guard  force 
employment. 

Since  NRC  has  no  non-corrected 
vision  standards  for  armed  personnel 
and  has  not  determined  that  a  need 
exists  to  place  such  restrictions  on 
licensee  guard  personnel,  the 
requirement  to  carry  an  extra  pair  of 
corrective  lenses  is  necessary  to 
maintain  the  current  level  of  protection. 
Furthermore,  the  need  for  good  vision 
standards  for  armed  personnel  is  well 
recognized  in  the  above-cited  studies. 
Therefore,  in  the  absence  of  any 
minimum  uncorrected  vision 
requirement,  and  in  view  of  the 
Commission's  determination  not  to 
reduce  the  present  level  of  protection, 
the  NRC's  current  requirement  for 


'  Richard  N.  Holden,  "Vision  Standards  for  Law 
Enforcement:  A  Descriptive  Study."  Journal  of 
Police  Science  and  Administration.  12  (1984).  p.  125. 

'  lames  E.  Sheedy,  "Police  Vision  Standards." 
Journal  of  Police  Science  and  Administration,  B 
(1980),  p.  18. 


Mbid. 

*  Ibid.;  Sheedy,  "Police  Vision  Standards,"  p.  18. 

°  Gregory  W.  Good  and  Arol  R.  Augsburger, 
"Uncorrected  Visual  Acuity  Standards  for  Police 
Applicants,"  Journal  of  Police  Science  and 
Administration.  IS  (1987),  p.  18, 


carrying  an  extra  pair  of  glasses  by 
armed  personnel  will  be  retained. 

With  respect  to  the  second  proposal, 
NRC  finds  that  an  annual  medical 
examination  is  necessary  to  ensure  that 
the  guard  force  personnel  are  physically 
able  to  perform  their  duties  and  that 
there  are  no  contraindications  to 
participation  in  the  annual  physical 
fitness  testing.  Annual  or 
"preparticipation"  medical 
examinations  are  common  practice  for 
young  people  who  engage  in  sports  or 
strenuous  physical  activity.  The 
Department  of  Energy,  Secret  Service, 
and  U.S.  Marshal  Ser\ice  all  require 
annual  medical  examinations  regardless 
of  age,  as  does  the  Department  of  Labor 
for  its  mine  rescue  team  testing.  The 
petitioner  has  not  presented  persuasive 
evidence  that  a  three-year  examination 
period  will  provide  the  same  degree  of 
assurance  achieved  by  the  current 
annual  requirement. 

With  respect  to  the  third  proposal,  the 
Commission  recognizes  that  the  timing 
between  medical  examinations  and  a 
physical  fitness  test  is  primarily  a 
scheduling  matter  in  which  the  licensee 
requires  discretion  for  efficient 
management.  The  present  regulation 
requires  the  physical  examination  to  be 
scheduled  within  30  days  of  the  physical 
test.  The  Commission  agrees  with  the 
petitioners  that  there  is  no  necessary 
relationship  between  this  schedule 
interval  and  the  level  of  protection.  The 
latter  is  satisfied  in  demonstrating 
physical  ability  by  an  annual 
examination  and  an  annual  test. 
Accordingly,  the  Commission  recognizes 
that  the  timing  between  medical 
examinations  and  physical  fitness 
testing  is  primarily  a  scheduling  matter 
in  which  the  licensee  requires  discretion 
for  efficient  management.  The  current 
rule  denies  this  discretion.  The 
Commission  intends  to  implem.ent  this 
change  by  amending  the  appropriate 
sections  of  Appendix  B  to  10  CFR  Part 
73.  However,  as  a  matter  of  prudence  to 
protect  the  well-being  of  the  guard  force 
personnel,  the  Commission  believes  that 
the  interval  between  the  medical 
examination  and  the  physical  fitness 
tests  should  be  minimized. 

Reasons  for  the  Partial  Denial 

Consideration  of  the  petition  and  the 
public  comments  did  not  result  in  a 
conclusion  that  granting  the  petition  in 
its  entirety  would  result  in  maintaining 
the  present  level  of  assurance  that  the 
national  security  and  public  health  and 
safety  would  be  protected.  Since  the 
Commission  does  not  intend  to  change 
its  present  policy,  it  is  prudent  to  require 
that  replacements  for  corrective  lenses 
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Le  immediately  available  to  armed 
security  personnel  in  an  emergency 
Situation  and  to  require  the  continuance 
of  annual  medical  examinations  for  all 
armed  security  personnel.  The  NRC. 
tiierefore,  denies  ;he  two  parts  of  the 
petition  proposing  those  changes  in  the 
requirements. 

Dated  at  Bethesdd.  Maryland,  this  20th  day 
of  August  1987. 

For  the  Nuclear  Regulatory  Commission. 
\ictor  Stello.  Jr.. 

Executive  Director  for  Operations. 

(KR  Doc.  87-20325  Filed  9-2-87;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Nationat  Highway  Traffic  Safety 
Administration 

Federal  Highway  Administration 

23  CFR  Parts  1204  and  1205 

[NHTSA  Docket  No.  81-12;  Notice  41 

Uniform  Standards  for  State  Highway 
Safety  Programs  and  Highway  Safety 
Programs;  l>etermination  of 
Effectiveness 

agency:  National  Highway  Trafnc 

Safety  Administration  (N'HTSA)  and 

Federal  Highway  Administration 

(FH\V.*\),  Department  of  Transportation 

(DOT). 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM)  and  notice  of  public  hearings. 

summary:  On  April  2,  1987,  Congress 
enacted  the  Surface  Transportation  and 
I'niform  Relocation  Assistance  Act  of 
1987.  Section  206(d)  of  the  Act. 
amendmg  23  U.S.C.  402(j),  requires  the 
Secretary^  to  begin  a  rulemaking  process 
to  detprmine  those  programs  most 
effecti\  e  in  reducing  accidents,  injuries, 
and  deaths  and  to  amend  23  CFR  Part 
1205  accordingly.  Pursuant  to  the  Act, 
those  programs  judged  to  be  most 
effective  in  the  Department's  final  rule 
will  be  eligible  for  Federal  funding  under 
the  State  and  Community  Highway 
Safety  Grant  Program  (23  U.S.C.  402). 
This  notice  is  being  issued  to  solicit 
public  comments  to  assist  the  National 
Highway  Traffic  Safety  Administration 
(.\HTSA]  and  the  Federal  Highway 
Administration  (FHWA)  to  determine 
which  highway  safety  programs  are 
most  effective.  The  notice  announces 
public  hearings,  and  invites  submission 
or  written  comments  to  the  public 
docket  on  this  subject.  It  also  proposes 
to  replace  the  terms  "standard"  and 
"standards"  with  the  words  "guideline" 
and  "guidelmes"  in  Part  1204  of  the 
agencies'  joint  regulation,  23  CFR  Part 


1204,  pursuant  to  section  206(a)  of  the 
Act,  The  agencies  expect  to  issue  a  final 
rule  by  April  1, 1988, 
dates:  The  public  hearings  will  be  held 
on  September  29,  and  October  8  and  14, 
1987,  All  written  comments  must  be 
received  by  October  19. 1987.  If  the  rule 
is  promulgated  by  April  1,  1988,  it  will 
be  effective  October  1,  1988.  If  the  rule  is 
promulgated  on  a  later  date,  it  will  be 
effective  October  1,  1989. 
ADDRESS:  The  September  29, 1987 
hearing  will  be  held  in  Room  2130  of  the 
Nassif  Building.  U.S.  Department  of 
Transportation.  400  7th  St..  SW., 
Washington.  DC;  the  October  8, 1987 
hearing  will  be  held  in  Room  1A03  of  the 
Fritz  Lanham  Building,  819  Taylor  Street, 
Fort  Worth.  Texas;  the  October  14, 1987 
hearing  will  be  held  in  Conference 
Rooms  A  &  B  of  the  Lehigh  Building.  555 
Zang  Street,  Lakewood.  Colorado.  Each 
hearing  will  be  scheduled  from  9  a.m.  to 
12  noon  and  from  1:30  p.m.  to  5  p.m..  or 
until  the  final  witness  has  been  heard, 
whichever  is  earlier. 

Written  coniments  should  refer  to  the 
docket  number  and  the  number  of  this 
notice  and  be  submitted  (preferably  in 
ten  copies)  to:  Docket  Section,  Room 
5109.  U.S.  Department  of  Transportation, 
Nassif  Building,  400  Seventh  Street  SW., 
Washington,  DC  20590.  (Docket  hours 
are  from  8  a.m.  to  4  p.m.) 
FOR  FURTHER  INFORMATION  CONTACT:  In 
NHTSA:  Mr. ).  Michael  Sheehan.  jr.. 
Traffic  Safety  Programs,  Room  5125, 
National  Highway  Traffic  Safety 
Administration.  400  Seventh  Street  SW.. 
Washington,  DC  20590,  telephone  (202) 
366-1755. 

In  FHWA;  Mr.  Howard  Hanna,  Office 
of  Highway  Safety.  Room  3413,  Federal 
Highway  Administration,  400  Seventh 
Street  sW.,  Washington.  DC  20590, 
telephone  (202)  366-2131;  or  Mr.  Thomas 
Holian.  Office  of  Chief  Counsel.  Federal 
Highway  Administration,  telephone 
(202)  366-1350. 

SUPPt^MENTARY  INFORMATION:  On  April 
2,  1987.  the  Surface  Transportation  and 
Uniform  Relocation  Assistance  Act  of 
1987,  Pub.  L  100-17.  was  enacted  by 
Congress.  Section  206(d)  of  the  Act, 
amending  23  US.C.  402(j),  requires  the 
Secretary  to  begin  a  rulemaking  process 
to  determine  those  programs  most 
effective  in  reducing  accidents,  injuries, 
and  deaths  and  to  amend  23  CFR  Part 
1205  accordingly.  Pursuant  to  the  Act, 
those  programs  judged  to  be  most 
effective  in  the  Department's  final  rule 
will  be  eligible  for  Federal  funding  under 
the  State  and  Community  Highway 
Safety  Grant  Program  (23  U.S.C.  402). 
The  Act  also  gives  the  Secretary 
authority  to  revise  the  rule  from  time  to 
time  thereafter.  Any  revision  must  be 


accomplished  through  a  rulemaking 
process  to  determine  those  programs 
most  effective  in  reducing  accidents, 
injuries  and  deaths. 

Section  206(d)  provides  that  the 
Secretary  begin  a  rulemaking  process 
not  later  than  September  1, 1987,  and 
promulgate  a  final  rule  not  later  than 
April  1,  1988.  If  the  final  rule  is 
promulgated  by  April  1. 1988,  the  Act 
provides  that  the  rule  shall  take  effect 
October  1. 1988.  If  the  rule  is 
promulgated  on  a  later  date,  it  shall  take 
effect  October  1, 1989.  NHTSA  and 
FHWA  expect  to  meet  the  April  1. 1988 
deadline. 

Section  206(a)  of  the  Act.  amending  23 
U.S.C.  402,  replaces  the  terms 
"standard"  and  "standards"  wherever 
they  appear  with  the  words  "guideline" 
and  "guidelines".  This  change  will  also 
be  addressed  in  this  rulemaking  action. 

Background 

The  State  and  Community  Highway 
Safety  Grant  Program  (the  402  program) 
was  established  under  the  Highway 
Safety  Act  of  1966.  23  U.S.C.  402.  The 
Act  required  the  establishment  of 
Uniform  Standards  for  State  Highway 
Safety  Programs  to  assist  the  States  and 
local  communities  to  organize  their 
highway  safety  programs. 

Until  1976,  the  402  program  was 
principally  directed  towards  achieving 
State  and  local  compliance  with  the  18 
Highway  Safety  Program  Standards, 
which  were  considered  mandatory 
requirements  with  financial  sanctions 
available  for  noncompliance.  Under  the 
Highway  Safety  Act  of  1976,  Congress 
provided  for  a  more  flexible 
implementation  of  the  program  so  that 
the  Secretary  would  not  have  to  require 
State  compliance  with  every  uniform 
standard  or  with  each  element  of  every 
uniform  standard.  As  a  result,  the 
standards  have  become  more  like 
guidelines  for  use  by  the  States. 
Management  of  the  program  has  shifted 
from  enforcing  standards  to  one  of 
problem  identification,  countermeasure 
development  and  evaluation,  using  the 
standards  as  a  framework  for  the  State 
programs.  This  approach  was  formalized 
in  section  206(a)  of  the  1987  Act.  See.  the 
discussion  below  entitled.  "Change  from 
Standards  to  Guidelines." 

The  402  program  has  been 
administered  at  the  federal  level  by  the 
Federal  Highway  Administration 
(FHWA)  and  the  National  Highway 
Traffic  Safety  Administration  (NHTSA). 
NHTSA  is  responsible  for  developing 
and  implementing  highway  safety 
programs  relating  to  the  vehicle  and 
driver.  FHWA  has  similar 
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responsibilities  in  program  areas 
involving  the  highway. 

In  1981.  Congress  passed  the  Omnibus 
Budget  Reconciliation  Act  of  1981,  Pub. 
L.  97-35.  revising  the  section  402 
program.  The  Act  directed  the  agencies 
to  conduct  a  rulemaking  process  to 
determine  those  State  and  local  highway 
safety  programs  most  effective  in 
reducing  accidents,  injuries,  and 
fatalities. 

On  April  1, 1982,  in  accordance  with 
section  1107(d)  of  the  Omnibus  Budget 
Reconciliation  Act  of  19B1.  .MHTSA  and 
FHWA  issued  a  final  rule  (47  FR  15116) 
identifying  the  six  program  areas  which 
the  agencies  then  considered  to  be  the 
most  effective  NHTSA  and  FHWA 
highway  safety  programs.  Those 
program  areas  were  determined  to  be 
national  prionty  program  areas,  and 
include: 

NHTSA  Program  Areas: 

Occupant  Protection 

Alcohol  Countermeasures 

Police  Traffic  Services 

Emergency  Medical  Services 

Traffic  Records 
FHWA  Program  Areas: 

Safety  Construction  and  Operational 
Improvements 

The  Apnl  1982  final  rule  provided  that 
these  national  priority  program  areas 
continue  fo  be  eligible  for  Federal 
funding  under  the  402  program,  and 
established  a  mechanism  by  which 
additional  programs  identified  by  a 
State  may  be  eligible  for  Federal 
funding. 

The  rule  provided  for  an  expedited 
procedure  for  the  funding  of  national 
priority  program  areas.  See.  23  CFR 
1205.4.  For  the  funding  of  other  program 
areas,  the  rule  permits  States  to  select 
one  or  both  of  two  procedures:  Formal 
decisionmaking  or  problem 
identification.  See,  23  CFR  1205.5(a)  and 
(b).  The  agencies  are  not  proposing,  in 
this  NPRM.  any  changes  to  these 
funding  procedures. 

On  January  5.  1987,  the  Department 
submitted  to  Congress  a  legislative 
proposal  to  revise  23  L'.S.C.  402.  The 
Department's  proposal  provided  for  a 
periodic  review  of  the  effectiveness  of 
the  various  programs  eligible  for  funding 
under  section  402  in  reducing  accidents, 
injuries  and  fatalities.  The  Department 
believed  the  periodic  review  procedure 
to  be  the  best  method  for  ensuring  the 
continued  relevance  of  the  section  402 
program  to  changing  circumstances  and 
traffic  safety  needs,  and  for  ensuring 
that  federal  funds  continue  to  be  used  in 
as  cost  effective  a  manner  a«  possible. 
The  proposal  scheduled  the  first  review 
to  begin  on  Septemljer  1,  1987. 


The  legislative  proposal  also  provided 
that  the  terms  "standard"  and 
"standards"  wherever  they  appear  be 
replaced  with  the  words  "guideline"  and 
"guidelines".  The  purpose  of  this 
amendment  was  to  conform  the 
language  of  section  402  to  the  current 
implementation  of  the  programs, 
pursuant  to  the  1982  determinations  of 
program  effectiveness  under  section 
402(j).  As  a  result  of  the  section  402(j) 
determinations,  the  highway  safety 
program  standards  have  been 
maintained  as  non-binding  guidelines 
for  use  by  the  States  in  their  section  402 
programs. 

The  Department's  proposal  was 
enacted  by  Congress  as  subsections 
206(a)  and  (d)  of  the  Surface 
Transportation  and  Uniform  Relocation 
Assistance  Act  of  1987. 

Evaluation  of  Most  Effective  Program 
Areas 

As  directed  by  Congress  in  section 

206(d)  of  the  Surface  Transportation  and 
Uniform  Relocation  Assistance  Act  of 
1987.  the  agencies  are  considering,  in 
this  notice  of  proposed  rulemaking, 
whether  the  six  National  Priority 
program  areas  identified  in  1982 
continue  to  be  the  most  effective  in 
reducing  accidents,  injuries  and 
fatalities,  and  whether  any  emerging 
program  areas  should  be  added  to  the 
list  of  most  effective  programs. 

There  are  factors  that  complicate  any 
effort  to  identify  effective  programs  A 
relationship  between  a  crabh  prevention 
program  and  a  re<iuction  in  crashes  or 
injury  levels  is  often  difficult  to 
document.  The  actual  impact  and  effect 
of  individual  elements  of  a  c-oordinated 
program  may  be  hard  to  identify  and 
distinguish  from  those  of  other 
programs. 

Another  complicating  factor  in 
establishing  priority  areas  is  that  not  all 
States  and  localities  experience  similar 
crash  patterns.  Crash  reduction  efforts 
in  highly  urbanized  areas  may  not 
produce  similar  results  when  applied  to 
low  population  rural  areas.  Because  of 
the  differences  m  problem  areas  and  the 
difficulty  m  evaluating  program 
effectiveness,  there  is  a  need  for 
flexibility  in  determining  priority 
programs. 

Despite  these  difficulties.  NHTS.A  and 
FHWA  have  reviewed  the  available 
data  within  the  Department  to 
determine  whether  the  program  areas 
identified  in  the  April  1982  f.nal  rule 
continue  to  be  most  effective  in  reducing 
accidents,  injuries  and  fatalities.  Based 
on  their  review,  the  agencies  have 
tentatively  determined  that  the  six 
program  areas  identified  in  the  April 
1982  final  rule  continue  to  be  of  national 


concern,  that  effective  countermeasures 
have  been  developed  in  these  areas 
which  address  these  concerns,  and  thai 
State  programs  in  these  areas  appear  to 
be  the  most  effective  in  reducing 
accidents,  injuries  and  fatalities. 

A  summary  regarding  each  of  these 
program  areas  is  listed  below.  The 
agencies  note  that  the  order  in  which 
each  summary  appears  should  not  be 
interpreted  as  reflecting  agency  views 
regarding  its  relative  importance. 

NHTSA-Administered  Program  Areas 

(1)  Occupant  Pro  tec  Won 

In  recent  years,  approximately  27.000 
people  have  been  killed  annually  in  the 
front  seats  of  passenger  vehicles 
(passenger  cars,  light  trucks  and  vans) 
and  hundreds  of  thousands  more  suffer 
moderate  to  critical  injuries  on  U.S. 
highways.  Research  and  evaluative 
studies  indicate  that  occupant 
protection  systems,  such  as  safety  belts, 
child  safety  seats  and  automatic  crash 
protection  systems,  if  universally  and 
properly  used,  could  prevent  as  much  as 
half  of  all  these  deaths  and  moderate  to 
critical  injuries  to  occupants  of 
passenger  cars,  light  trucks,  and  vans. 
Increasing  and  maintaining  proper  use 
of  occupant  protection  systems  is  vital 
to  achieving  major  fatality  and  injury 
reductions. 

Safety  belt  use  for  drivers  has  more 
than  tripled,  from  11%  in  1982  to  39%  in 
the  last  half  of  1986.  as  identified 
through  annual  surveys  in  19  cities 
around  the  country.  The  surveys  reveal 
that  child  safety  seat  use  has  also 
tripled,  rising  to  76%  in  the  second  half 
of  1986  from  Z3%  m  1982  A  large  part  of 
the  success  m  achieving  these  increases 
is  attributed  to  enactment  of  State 
safety  belt  laws  and  child  safe!\  seat 
laws.  Among  front  seat  passenger 
vehicle  occupants.  NlfTSA  estimates 
that  approximately  2.2rX)  fatalities  and 
25.000  moderate  to  critical  injuries  were 
prevented  in  1986.  Of  these,  .NHTSA 
estimates  that  approximately  1.200 
fatalities  and  13.000  iniuries  were 
prevented  m  States  which  have 
mandatory  safety  belt  use  laws  NITTSA 
has  projected  that  a  lOO*;-  safety  belt  use 
ra^.e  could  save  up  to  12.000  lives  and 
prevent  150.000  moderate  to  critical 
injuries  each  year. 

Obviously,  the  benefits  of  safety  belts 
depend  on  the  usage  rates.  The  agencies 
believe  that  raising  usage  rates  and 
obtaining  public  understanding  and 
acceptance  for  automatic  protection 
systems  are  among  the  greatest 
priorities  in  State  and  community 
programs.  Practical  and  effective 
programs,  techniques  and  strategies  to 
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achieve  these  goals  need  to  be 
identified.  It  is  important  that  the  States 
continue  their  efforts  to  increase  safety 
belt  usage,  provide  public  education, 
enforce  safety  belt  and  child  safety  seat 
use  laws,  and  increase  acceptance  of 
automatic  crash  protection  systems. 

(2)  Alcohol  Countermeasures 

Drunk  driving  continues  to  be  one  of 

our  nation's  most  serious  public  health 
problems.  Although  progress  has  been 
made  to  combat  this  problem, 
appro.ximately  19,000  lives  are  lost 
annually  in  alcohol-related  crashes 
representing  over  40  'J  of  all  highway 
fatalities. 

Since  1982,  nearly  every  State 
(including  the  District  of  Columbia)  has 
m.ade  significant  progress  in  improving 
its  drunk  driving  laws  and  in  controlling 
the  drunk  driver.  States  have  been 
extremely  aggressive  in  their  passage  of 
legislation  to  address  this  problem,  by 
raising  the  minimum  drinking  age  to  21 
(in  all  but  one  State,  up  from  19). 
establishing  a  BAG  level  of  .10  as  illegal 
per  se  (in  43  States,  up  from  25),  and 
providing  for  the  administrative 
suspension  of  driver  licenses  (in  22 
States,  up  from  6).  More  im.portantly, 
most  States  have  reported  reductions  in 
the  proportion  of  alcohol-related 
fatalities  in  each  sucessive  year  from 
1982  through  1985.  Since  1985,  however, 
progress  appears  to  have  leveled  off. 

The  agencies  believe  there  is  a  need 
to  renew  State  and  local  emphasis  on 
the  drunk  driving  problem.  Research  and 
national  experience  have  shown  that 
various  enforcement  strategies  and 
licensing  actions,  when  coupled  with 
public  information  strategies,  are 
effective  in  reducing  alcohol-related 
fatalities.  However,  enforcement  and 
sanctions  must  be  sustained  and  new 
strategies  must  continually  be 
introduced  in  order  to  maintain  media 
and  public  attention  to  the  iasue.  There 
is  a  need  to  pursue  effective  DVVl 
prevention  programs  which  emphasize, 
in  both  public  and  private  places, 
responsible  alcohol  use  and  serving 
policies,  and  the  value  of  designated 
drivers.  There  is  a  growing  recognition 
that  drug  as  well  as  alcohol  impairment 
contributes  to  crashes,  injuries  and 
fatalities  on  our  highways,  and  new- 
methods  of  detecting  drug-impaired 
drivers  are  being  developed  and  used. 
We  must  also  find  more  effective  ways 
of  dealing  with  individuals  who 
contribute  to  a  disproportionate  number 
cf  fatal  crashes,  such  as  youthful 
drinkers  who  drive,  repeat  offenders 
and  other  high  risk  drivers.  The  agencies 
believe  that  State  programs  which 
systematically  implement  effective 
enforcement,  licensing  and  media 


strategies,  and  develop  and  implement 
innovative  DWI  prevention  programs 
are  effective  in  reducing  accidents, 
injuries  and  fatalities. 

(3)  Police  Traffic  Services 

Police  traffic  services  is  an  area  of 
major  concern.  Between  89  and  90 
percent  of  all  types  of  motor  vehicle 
crashes,  including  commercial  motor 
vehicle  collisions,  involve  some  type  of 
traffic  law  violation  on  the  part  of  the 
driver.  Data  from  NHTSA's  National 
Accident  Sampling  System  (NASS)  and 
Fatal  Accident  Reporting  System 
(FARS)  reveal  that  excessive  speed, 
alcohol  use  and  other  serious  moving 
violations  are  major  causative  factors  in 
most  serious  traffic  crashes.  In  the  past 
few  years,  an  increase  in  traffic  volume 
and  vehicle  miles  traveled  has 
contributed  to  a  greater  potential  for 
vehicle  crashes.  In  addition,  it  is  the 
perception  of  police  officials  that  there 
is  a  growing  level  of  disrespect  for 
traffic  laws,  particularly  speed  limit 
laws,  and  disobedience  of  traffic  control 
devices. 

Research  has  demonstrated  that 
traffic  services  programs  which  involve 
increased  enforcement,  when  coupled 
with  appropriate  sanctions  and 
reinforced  with  public  information  and 
education  strategies  to  create  a  general 
deterrence,  are  the  most  effective 
countermeasures  to  employ  to  reduce 
the  incidence  of  the  types  of  violations 
which  most  often  contribute  to  vehicle 
crashes. 

The  agencies  believe  it  is  important  to 
maintain  and  improve  police  traffic 
services.  Most  police  departments  have 
experienced  limited  growth  at  a  time 
when  demands  for  additional  police 
services  have  risen.  In  many  State  and 
local  agencies,  personnel  previously 
assigned  to  traffic  duties  have  been 
shifted  to  other  responsibilities  to  meet 
pressing  needs  in  response  to  increased 
criminal  activity,  such  as  drug 
enforcement.  Technical  assistance  and 
funding  support  is  needed  to  encourage 
the  adoption  of  improved  support 
systems,  and  the  implementation  of 
innovative  enforcement  of  safety  belt 
use  laws,  speeding  violations,  drunk 
driving  and  other  serious  traffic 
violations.  These  systems  will  enable 
police  traffic  services  programs  to  more 
effectively  and  productively  cope  with 
their  limited  resources. 

(4)  Emergency  Medical  Sen'ices 

Emergency  Medical  Services  (EMS)  is 
an  area  of  national  importance.  While 
motor  vehicle-related  injuries  result  in 
about  one-third  of  the  annual  traumatic 
deaths  and  constitute  about  10%  of  all 
injuries,  they  represent  60  to  70%  of  the 
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need  for  comprehensive  prehospital  and 
hospital  trauma  services.  State  indices 
assessing  the  risk  of  death  from  motor 
vehicle  injury  indicate  significantly 
lower  risk  as  prehospital  services 
improve  in  quality.  One  State 
(Maryland),  having  a  comprehensive 
prehospital  care  system  of  coordinated 
access  and  dispatch,  highly 
sophisticated  transport  systems,  and  a 
highly  trained  cadre  of  EMS  care 
providers,  reports  a  dead-on-arrival  rate 
for  injury  patient  which  is  less  than  half 
of  the  national  average  (5.6%,  compared 
to  14.5%). 

The  agencies  believe  that 
comprehensive  systems  of  trauma  care 
and  improved  prehospital  services  are 
effective  in  reducing  accidents,  injuries 
and  fatalities.  Even  greater 
improvements  in  injury  outcome  can  be 
appreciated  when  high  quality 
prehospital  services  are  integrated  with 
designated  trauma  centers  into  true 
systems  of  trauma  care.  In  its  1986 
report  on  EMS,  the  General  Accounting 
Office  noted  that  many  States  have 
assumed  the  leadership  role  in  EMS.  and 
have  also  taken  on  much  of  the  financial 
responsibility.  However,  only  21  States 
currently  have  an  active  trauma  center 
program,  and  in  many  States,  the 
integration  of  prehospital  and  trauma 
center  services  has  not  been  fully 
implemented.  In  addition,  improvements 
have  been  and  continue  to  be 
introduced  in  the  EMS  field,  including 
the  development  of  new  planning 
indices  such  as  the  "EMS  Sensitivity 
Index  for  Highway  Safety  Need,"  the 
growth  of  rapid  transport  systems  and 
training  for  those  programs,  the 
exploration  of  new  systems  of  radio 
dispatch  and  field-to-hospital 
communications,  and  the  use  of  new 
technologies  to  maintain  and  improve 
the  skills  of  trauma  care  providers. 

(5)  Traffic  Records 

An  effective  traffic  records  system 
alone  within  a  State  does  not  directly 
reduce  crashes  or  injuries.  However,  it 
is  an  essential  support  service  for  all 
Other  highway  safety  programs.  Traffic 
records  serve  as  the  source  of  data  for 
making  informed  decisions  about 
highway  safety  programs,  and  enable 
States  to  evaluate  the  effectiveness  of 
these  programs.  They  identify  the 
drivers,  roadways  and  vehicles  involved 
in  crashes,  and  document  whether  the 
crashes  involve  fatalities,  injuries  or 
property  damage.  In  the  area  of  driver 
hcensing,  for  example,  the  availability  of 
a  complete  and  accurate  driver  history 
file,  integrated  with  other  traffic  records 
files,  allows  the  identification  of 
problem  drivers.  Young  drivers  (ages  15 
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through  24)  are  seriously  over- 
represented  in  vehicle  crashes,  as  are 
drunk  drivers.  Elderly  drivers  also  are 
over-represented  in  crash  rates  when 
the  rates  are  measured  by  miles  driven. 

Despite  improvements  in  certain  areas 
of  records  operations,  problems  remain 
which  prevent  optimum  performance  of 
State  and  local  traffic  records  systems. 
Areas  which  need  improvement  include 
uniformity  of  data  elements  and 
definitions,  integration  of  system 
subfiles,  and  reduction  of  the  error  rate 
in  obtaining  and  processing  data.  In 
addition,  to  have  the  most  effective  and 
efficient  systems.  State  and  local 
communities  should  use  new  data 
processing  technology.  The  technology 
currently  available  allows  both 
decentralization  of  data  operations  and 
linkage  of  all  State  files,  and  would 
permit  State  participation  in  the 
upgraded  National  Driver  Register. 

Congress  authorized  a  ten  percent 
section  402  set  aside  for  traffic  records 
in  FY's  1985  and  1986.  The  set  aside  was 
used  to  advance  records  development, 
particularly  in:  (1)  Identifying  States 
which  need  improved  systems,  (2) 
assisting  States  to  develop  computer 
links  between  their  driver  licensing  files 
and  the  National  Driver  Register,  and  (3) 
improving  system.s  designed  to  support 
the  State's  driver  license  suspension  and 
revocation  program.  The  agencies 
believe  it  is  important  to  complete  the 
tasks  which  were  started  with  these 
special  funds.  It  is  also  important  to 
develop  and  implement  innovative 
driver  licensing  techniques  for 
identifying  problem  drivers  through 
State  traffic  records  systems,  and  for 
implementing  appropriate  control 
m.easures,  such  as  "administrative  per 
se"  procedures  and  the  adoption  and 
implementation  of  the  Driver  License 
Compact.  The  Driver  License  Compact 
encourages  each  State  to  adopt  both  a 
"one  driver  license  "  and  a  "one  driver 
record"  concept,  to  exchanee 
information  with  other  States  and  to 
assure  uniform  and  preciictable 
treatment  of  offenders. 

The  agencies  note  that  FHWA 
administers  a  separate  grant  program  in 
support  of  the  Commercial  Motor 
Vehicle  Safety  Act  of  1986  (CMVSA). 
The  CMVS.A  will  establish  a  uniform 
national  system  of  single  and  classified 
licenses  for  truck  and  bus  drivers,  and 
will  require  States  to  develop  and 
implement  standards  for  dnver  tests, 
license  issuance  and  suspensions.  The 
agencies  have  tentatively  determined 
that  section  402  funds  apportioned  to  the 
States  should  not  be  used  to  fund 
actions  taken  pursuant  to  the  CMVS.A 
which  are  covered  by  the  FU'VVA  grant 


program.  If  interested  parties  disagree 
with  the  agencies'  initial  determination, 
please  submit  comments  indicating  why 
section  402  funds  are  necessary  to 
support  actions  taken  under  the 
CMVSA.  Com.ments  should  identify  the 
specified  actions  that  would  be 
appropriate  for  funding  under  section 
402. 

FHWA-Administered  Program  Area 

Safety  Construction  and  Operational 

Improvements 

Crash  statistics  demonstrate  the 
safety  benefits  of  improved  highway 
design.  For  example,  crash  rates  on 
modem  highway  s  are  up  to  50%  less 
than  on  older  highways.  Historically, 
financial  and  other  constraints  have 
severely  limited  the  number  of  major 
improvements  and  changes  that  can  be 
made  to  existing  road  systems.  As  a 
result,  a  majority  of  vehicle  miles 
continue  to  be  travelled  on  roads  that 
allow  less  margin  for  error  and  more 
severe  consequences  than  currently 
designed  highways. 

Selective  correction  of  known  hazards 
on  older  roads  can  provide  major  safety 
benefits.  Recent  evaluations  conducted 
in  conjunction  with  the  Department's 
1987  annual  report  to  Congress  on  the 
Highway  Safety  Improvement  Programs, 
for  example,  identified  measures  which 
have  resulted  in  a  A\%  reduction  in  fatal 
crash  rates  and  a  19%  reduction  in  injury 
crash  rates.  Overall,  the  report  estimates 
that  projects  under  this  program,  have 
been  responsible  far  saving  over  50.000 
lives  and  preventing  over  925.000 
injuries  since  program  inception  in  1974. 
The  most  cost-effective  projects  are  low 
cost  improvements,  such  as  traffic 
signing,  roadway  lighting,  guardrail  and 
barrier  improvements,  minor  structural 
changes  and  intersection  improvements. 

Although  section  402  funds  may  not 
be  used  for  highway  construction,  they 
may  be  used  to  support  other  elements 
of  a  coordinated  highw  ay  safety 
program,  such  as  problem  identification 
and  program  development.  The 
programs  developed  with  section  402 
funds  can  then  be  funded  under  other 
highway  safety  programs.  Over  81%  of 
the  section  402  funds  in  this  program 
area  is  currently  used  for  improved 
record  systems,  studies  and  analyses, 
technical  training,  and  safety  program 
development.  Another  13%  is  being  used 
for  eligible  minor  traffic  engineering 
safety  improvements.  'While  most 
section  402  expenditures  do  not  result  in 
crash  reduction  directly,  they  provide 
the  foundation  on  which  safety 
construction  improvement  decisions  are 
based.  The  agencies  believe  State  and 
local  highway  safety  agencies  should 


continue  these  types  of  activities  to 
ensure  that  funds  spent  on  highway 
improvements  include  maximum 
concern  for  the  safety  of  the  driving 
public. 

The  agencies  seek  public  comments 
from  interested  parties  on  these  six 
program  areas.  Parties  may  submit 
comments  on  any  or  all  of  the  program 
areas,  including  whether  the  focus  of  the 
program  areas  should  be  changed.  For 
example,  in  recognition  of  the  growing 
interest  in  the  problem  of  drugged 
driving,  should  the  agencies  formally 
rename  the  Alcohol  Countermeasures 
program  area  to  be  Alcohol  and  Drug 
Countermeasures?  The  agencies  also 
seek  comments  on  whether  to  expand 
the  list  of  national  priority  programs. 
Discussed  below,  for  example,  are  two 
additional  program  areas;  Motorcycle 
Safety  and  Pedestrian  and  Bicycle 
Safety.  The  agencies  believe  they  are 
emerging  as  program  areas  of  national 
concern.  Countermeasures  exist  in  these 
areas  which  have  proven  to  be  effective, 
through  which  significant  safety  benefits 
could  be  achieved.  Parties  may  submit 
comments  on  one  or  both  of  these 
programs,  or  on  program  areas  not 
discussed  in  this  .\PRM  If  the  agency  is 
persuaded  by  comments  that  other 
program  areas  not  mentioned  he.-e 
should  be  included  as  national  priority 
program  areas,  the  agency  wdl  add  them 
in  the  final  rule. 

(IJ  Motorcycle  Safety 

Motorcycle  crashes  cause  more  than 
11%  of  all  motor  vehicle  fatalities  in  this 
country,  and  the  proportion  of  these 
crashes  to  motor  vehicle  fatalities  is 
increasing.  The  death  rate  per  mile  of 
travel  for  motorcyclists  is  up  to  20  times 
that  of  automobile  occupants.  About 
4.500  persons  are  killed  and  200,000 
injured  each  year  in  motorcycle  crashes. 
Injuries  are  often  severe  and  occur  in 
more  than  80%  of  all  crashes.  This  is 
about  three  times  higher  than  for 
automobiles.  Head  injuries  are  the  most 
life-threatening.  About  70%  of  all 
motorcycle  fatalities  result  from  head 
injuries.  The  failure  of  riders  to  wear 
safety  helmets  exacerbates  the  problem. 
Non-helmeted  riders  are  at  least  two 
times  more  likely  to  incur  a  head  injury 
of  any  type  and  at  least  three  times 
more  likely  to  be  killed  by  a  head  injury 
than  are  helmeted  riders. 

Motorcycle  crashes  result  from  auto 
driver  violation  of  motorcyclists'  right- 
of-way.  motorcyclists'  lack  of 
knowledge  and  skill,  the  lack  of 
noticeability  of  the  motorcycle  and  rider 
to  other  motorists,  and  alcohol 
consumption  (between  40  and  70%  of  the 
motorcyclists  killed  in  crashes  have 
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consumed  alcohol).  NUTSA  and  the 
Motorcylce  Safety  Foundation  have 
developed  a  comprehensive  motorcycle 
safety  program  for  State  and  community 
implementation.  The  program  is 
comprised  of  the  following  elements; 
Operator  Licensing.  Rider  Education. 
Safety  Helmet  Use.  Conspicuity 
Enhancement.  Motorist  Awareness  of 
Motorcycles.  Alcohol  Safety,  and  Moped 
Safety. 

Motorcyclists  are  so  vulnerable  to 
severe  injury  when  a  crash  occurs,  that 
prevention  of  a  motorcycle  crash  is 
tantamount  to  preventing  a  serious  or 
fatal  injury.  It  has  been  well 
documented  that  helmet  use  cuts  the 
incidence  of  fatal  head  injuries  by  two- 
thirds.  Therefore,  motorcycle  safety 
programs,  which  can  effectively  address 
these  issues  through  community-based 
education  projects,  can  be  inexpensive 
and  cost-effective.  This  program  area 
would  be  administered  by  NHTSA. 

(C)  Pedestrian/Bicycle  Safety 

In  1986,  motor  vehicle  crashes  claimed 
the  lives  of  7.845  non-occupants.  (6,771 
pedestrians.  941  bicyclists,  and  1,33 
others),  .Nationwide,  this  number 
represents  approximately  one  in  five 
traffic  fatalities.  In  some  large  urban 
cities,  pedestrians  and  bicyclists 
represent  half  the  traffic  fatalities.  In  a 
motor  vehicle  crash,  the  pedestrian/ 
bicyclist  is  at  far  greater  risk  than  the 
vehicle  occupant.  P'ARS  data  indicate 
alcohol  is  involved  in  57%  of  pedestrian 
and  44%  of  bicycle  fatalities.  The  elderly 
are  significantly  over-represented  in 
pedestrian  fatalities.  Head  injuries  are 
responsible  for  70%  of  bicycle  fatalities, 
and  bicycle  helmets  are  rarely  used  and 
poorly  promoted. 

Early  \HTS.-\  research  found  that, 
based  on  similar  crash  characteristics, 
pedestrian  and  bicycle  crashes  could  be 
grouped  into  distinct  crash  "types." 
Associated  with  each  type  are  specific 
behavioral  errors  com.Tiitted  by  the 
pedestrian,  bicyclist,  or  driver.  For  each 
major  crash  type,  NHTS.A  has 
developed  countermeasures  containing 
guidance  that  could  reduce  the 
occurrence  of  these  unsafe  behaviors. 
The  crash  type  which  causes  most 
injuries  and  fatalities  is  "dart  out".  A 
field  test  of  the  countermeasures 
developed  to  reduce  this  problem 
resulted  in  a  20%  reduction  in  crashes 
fur  pedestrians  under  age  14.  NHTSA 
has  since  developed  instructional 
m.aterials  designed  to  influence 
particular  audiences;  Walking  In  Traffic 
Safely:  (pre-school);  Safe  Street  Crossing 
(K-4);  Traffic  Safety  Curriculum  (K-12); 
and  public  service  announcements 
(child  and  adult).  FHVVA  has  also 
developed  highway-related 


countermeasures  for  each  pedestrian 
crash  type  identified,  and  included  them 
in  a  model  pedestrian  safety  program. 
These  countermeasures  include  fixed 
illumination,  urban  intersection 
improvements,  barriers,  and  one- 
waystreets.  The  FHWA  bicycle  safety 
efforts  have  focused  on  guidelines  for 
developing  new  facilities  and  criteria  for 
designating  bicycle  routes. 
Comprehensive  pedestrian  and  bicycle 
safety  programs  have  been  implemented 
by  a  number  of  cities  and  States, 
resulting  in  reduced  pedestrian  and 
bicycle  fatalities. 

As  with  motorcyclists,  pedestrians 
and  bicyclists  are  so  vulnerable  to 
severe  injury  when  a  crash  occurs,  that 
prevention  of  a  crash  is  tantamount  to 
preventing  a  serious  or  fatal  injury.  It 
has  been  documented  that  bicycle 
helmet  use  reduces  the  incidence  of  fatal 
head  injuries.  Pedestrian/bicycle  safety 
programs  can  effectively  address  these 
issues  through  community-based 
education  projects,  facility  planning  and 
improvement,  and  enforcement. 
Therefore,  they  also  can  be  inexpensive 
and  cost-effective.  This  program  area 
would  be  administered  jointly  by 
NHTSA  and  FHWA. 

It  would  assist  the  agencies  if 
commenters  address  the  issues  listed 
below.  Please  note  that  when  the 
agencies  refer  to  "the  program  area"  in 
this  list,  they  are  requesting  comments 
regarding  the  programs  previously 
identified  as  national  priority  areas  as 
well  as  emerging  programs  that  may  be 
added.  Comments  may  address  one  or 
all  of  the  areas  discussed  in  this  NPRM, 
or  areas  which  are  not  mentioned.  When 
applicable,  comments  addressing  the 
perspective  or  concerns  of  a  particular 
region.  Stale  or  locality  are  welcome. 

(1)  Does  the  program  area  represent  a 
major  problem  at  the  national.  State  and 
local  level? 

(2)  Is  it  expected  that  the  program 
area  will  represent  a  major  problem  at 
the  national.  State  and  local  level  in  the 
future? 

(3)  Are  countermeasures  sufficiently 
developed  in  the  program  area  to 
effectively  address  the  problem? 

(4)  What  are  the  costs  and  benefits  of 
these  countermeasures? 

(5)  Have  section  402  funds  measurably 
affected  the  problems  articulated  in  the 
1982  rulemaking  action?  Please  explain. 

(6)  Is  there  a  need  for  section  402 
support  in  the  program  area  being 
addressed  in  the  comment?  Please 
explain. 

(7)  On  what  basis  do  the  States 
determine  the  effectiveness  of  their 
highway  safety  programs,  and  how 


should  the  Federal  government 
determine  program  effectiveness? 

Section  206(d)  of  the  Surface 
Transportation  and  Uniform  Relocation 
Assistance  Act  of  1987  requires,  "any 
rule  under  this  subsection  shall  be 
promulgated  taking  into  account 
consideration  of  the  States  having  a 
major  role  in  establishing  programs 
[most  effective  in  reducing  accidents, 
injuries  and  deaths]."  Accordingly,  the 
agencies  particularly  encourage  States 
to  provide  comments  to  this  notice.  We 
also  encourage  others  involved  in 
establishing  highway  safety  programs  or 
affected  by  these  programs,  to  comment. 

Change  Standards  to  Guidelines 

Section  206(a)  of  the  Act  amends 
section  402  by  replacing  the  terms 
"standard"  and  "standards"  wherever 
they  appear  with  the  words  "guideline" 
and  "guidelines".  To  implement  this 
change,  the  agencies  propose  to  amend 
the  body  of  23  CFR  Part  1204.  (We  will 
review  the  supplemental  materials 
following  this  Part  at  a  later  date,  as 
discussed  below.)  Wherever  the  term 
"standard"  or  "standards"  appears  in 
the  regulation,  we  propose  to  replace  it 
with  the  word  "guideline"  or 
"guidelines",  respectively.  Wherever  the 
term  "shall"  appears  in  the  regulation. 
we  propose  to  replace  it  with  the  word 
"should".  This  amendment  would 
conform  the  language  of  the  agencies' 
regulation  with  the  current 
implementation  of  the  section  402 
programs.  As  a  result  of  the  section 
402(j)  determinations  conducted  in  1982. 
the  existing  highway  safety  program 
standards  have  been  maintained  as  non- 
binding  guidelines  for  use  by  the  States 
in  their  section  402  programs. 

The  agencies  intend  to  review  all  the 
regulations  that  implement  section  402. 
including  Part  1204.  and  the 
supplemental  materials  that  follow,  to 
determine  whether  additional  revisions 
need  to  be  made.  See,  23  CFR  Chapter  II. 
Any  additional  revisions  will  be 
accomplished  in  a  separate  rulemaking 
action.  Comments  to  this  notice, 
therefore,  should  be  limited  to  the 
revisions  currently  being  proposed. 

Public  Hearings       I 

Public  hearings  will  be  held  on 
September  29  and  October  8  and  14, 
1987.  The  September  29.  1987  hearing 
will  be  held  in  Room  2230  of  the  Nassif 
Building.  U.S.  Department  of 
Transportation,  400  7th  St..  SW., 
Washington,  DC;  the  October  8. 1987 
hearing  will  be  held  in  Room  1A03  of  the 
Fritz  Lanham  Building.  819  Taylor  Street. 
Fort  Worth,  Texas;  the  October  14, 1987 
hearing  will  be  held  in  Conference 
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Rooms  A  &  B  of  the  Lehigh  Building.  555 
Zang  Street.  Lakewood,  Colorado,  Eai.h 
hearing  will  be  scheduled  from  9  a.m.  to 
12  noon  and  from  1:30  p.m.  to  5  p.m.,  or 
until  the  final  witness  has  been  heard. 
whichever  is  earlier.  The  agency  invites 
interested  members  of  the  public  to 
participate  in  these  hearings  and  to 
comment  on  ail  issues  raised  by  this 
proposal. 

Persons  wishing  to  make  an  oral 
presentation  at  a  public  hearing  should 
contact  Mr.  J.  Michael  Sheehan  (whose 
address  and  telephone  number  are 
provided  near  the  beginnmg  of  this 
notice)  no  later  than  seven  days  before 
the  hearing.  Oral  statem»>nts  should  be 
limited  to  5  minutes  or  less.  Oral  or 
written  clarification  on  issues  raised  in 
the  oral  statements  or  in  the  docket 
submissions  may  be  requested  by 
agency  representatives  conducting  these 
hearings.  As  time  permits,  the  formal 
statements  may  be  followed  by  an  open 
discussion,  and  persons  who  have  not 
requested  time  but  would  like  to  make  a 
statement,  may  be  afforded  an 
opportunity  to  do  so  at  the  end  of  each 
day's  schedule. 

Persons  making  oral  presentations  are 
requested  but  not  required  to  submit  2r> 
written  copies  of  the  full  text  of  their 
presentation  to  Mr.  Sheehan,  no  later 
than  two  days  before  each  hearing 
begins.  Copies  of  all  written  statements 
will  be  placed  in  the  docket  for  this 
notice.  A  verbatim  transcript  of  each 
public  hearing  will  be  prepared  and  also 
placed  in  the  public  docket  as  soon  as 
possible  after  the  hearing.  A  schedule  of 
the  persons  making  oral  presentations  at 
each  hearing  will  be  available  at  the 
designated  meetmg  area  at  the 
beginning  of  each  public  hearing. 

Written  Comments 

Interested  persons  are  invited  to 
submit  comments  on  this  proposal.  It  is 
requested  but  not  required  that  10  copies 
be  submitted. 

Written  comments  to  the  public 
docket  must  be  received  by  October  19, 
1987.  In  order  to  expedite  the 
submission  of  comments,  simultaneous 
with  the  issuance  of  this  notice,  copies 
will  be  mailed  to  all  Governors, 
Go\  ernors'  Representatives  for  Highway 
Safety  and  State  highway  agencies. 

Comments  should  not  exceed  15  pa^.-s 
in  length.  Necessary  attachments  may 
be  added  to  these  submissions  without 
regard  to  the  15  page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  manner. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered,  and  will  be  available  for 


examination  in  the  docket  at  the  above 
address  both  before  and  after  that  date. 
To  the  extent  possible,  comments  filed 
after  the  closing  date  will  also  be 
considered,  flowever.  the  rulemaking 
action  may  proceed  at  any  time  after 
that  date.  The  agencies  will  continue  to 
file  relevant  material  in  the  docket  as  it 
becomes  available  after  the  closing  date, 
and  it  is  recommended  that  interested 
persons  continue  to  examine  the  docket 
for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
docket  should  enclose,  in  the  envelope 
with  their  comments,  a  self-addressed 
stamped  postcard.  Upon  receiving  the 
com.ments.  the  docket  supervisor  will 
return  the  postcard  by  mail. 

Copies  of  ail  written  comments  and 
statements  will  be  placed  m  Docket  81- 
12;  Notice  4  of  the  Docket  Section  in 
Room  5109.  Nassif  Building,  400  Seventh 
Street,  SW.,  Washington,  DC  20590. 

Impact  Analyses 

A.  Economic  Impacts 

The  agencies  have  analyzed  the  effect 
of  this  action  and  determined  that  it  is 
not  "major"  within  the  meaning  of 
Executive  Order  12291  or  "significant" 
within  the  meaning  of  Department  of 
Transportation  regula'orv  policies  and 
procedures.  The  rulemaking  would  not 
affect  the  level  of  funding  available  in 
the  highway  safety  program,  or 
otherwise  have  a  significant  economic 
impact,  so  that  neither  a  Preliminary 
Regulatory  Impact  Analysis  nor  a 
rVeliminary  Regulatory  Evaluation  is 
required.  Although  not  required  to  do  so, 
the  agencies  prepared  an  Evaluation  in 
1982  to  assist  them  m  the  rulemaking 
process.  The  E\  aluation  has  been 
reviewed  by  the  agencies  and  an 
Addendum  has  been  prepared.  These 
documents  have  been  submitted  to  the 
Docket  Section,  Room  5109,  and  are 
available  for  inspection.  Also  in 
association  with  the  1982  rulemaking 
process,  the  agencies  prepared  and 
submitted  to  the  public  docket. 
Effectiveness  and  Efficiency  Papers 
regarding  the  programs  then  being 
considered  to  be  national  priority 
program  areas.  These  documents  are 
also  available  in  the  public  docket. 
Room  5109,  Docket  Number  81-12, 
General  Reference  Section. 

B.  Impacts  on  Small  Entities 

In  compliance  with  the  Regulatory 
Flexibility  Act,  the  agenices  ha\e 
evaluated  the  effects  of  this  action  on 
small  entities.  Based  on  the  evaluation, 
we  certify  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 


States  would  be  recipients  of  any  funds 
awarded  under  the  regulation  and. 
accordingly,  the  preparation  of  an  Initial 
Regulatory  Flexibility  Analysis  is 
unnecessary, 

C.  Environmental  Impacts 

The  agencies  have  also  analyzed  this 
action  for  the  purpose  of  the  National 
Environmental  Policy  Act.  The  agencies 
have  determined  that  this  action  would 
not  have  any  effect  on  the  human 
environment, 

O.  Papeiyvork  Reduction  Act 

The  requirement  relating  to  this 
proposal,  that  each  State  must  submit  a 
highway  safety  plan  to  receive  section 
402  grant  funds,  is  considered  to  be  an 
information  collection  requirement,  as 
that  term  is  defined  by  the  Office  of 
Management  and  Budget   OMBl  in  5 
CFR  Part  1320. 

Accordingly,  this  proposed  action  has 
been  submitted  to  and  approved  by 
O.MB.  pursuant  to  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq). 
These  requirements  have  been  approved 
through  May  31, 1989:  0MB  No,  2127- 
0003. 

List  of  Subjects  in  23  CFR  Parts  1204  dnd 
1205 

Grant  programs.  Highway  safety. 

Issued  on  .August  28,  198". 
Oiane  K.  Steed, 

Notional  Highway  Traffic  Safety 
Administrator. 
R.A.  Bamhart, 

Federal  High  nay  A  dministrator. 
[PR  Doc.  87-20237  Filed  8-31-87;  11:16  am) 

BILLING  COOE  49lO-5»-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

Income  Taxes;  Limitation  on 
Taxpayer's  Basis  or  Inventory  Cost  in 
Property  Imported  From  Related 
Persons 

AGENCY:  Internal  Revenue  Service. 

Treasury. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  contains 
proposed  regulations  relating  to  the 
limitation  on  taxpayer's  basis  or 
inventory  cost  in  property  imported  from 
a  related  person.  This  limitation  was 
enacted  by  the  Tax  Reform  Act  of  1986. 
The  regulations  will  provide  guidance  to 
taxpayers  who  import,  from  a  related 
person,  property  that  is  subject  to  a 
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L'nited  Stales  customs  duty  upon 
importation  into  the  United  States. 
DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  by  November  2,  1987.  These 
regulations  are  proposed  to  be  effective 
with  respect  to  transactions  entered  into 
after  March  18,  1986. 
ADDRESS:  Send  comments  and  request 
for  a  public  hearing  to:  Commissioner  of 
Internal  Revenue,  Attention:  CC:LR:T 
(l\TL-960-86),  Washington,  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT:  W. 

Edward  Williams  of  the  Office  of  the 
Associate  Chief  Counsel  (Internatijnal) 
within  the  Office  of  Chief  Counsel, 
Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW.,  W'ashington, 
DC  20224,  (Attn:  CC:LR:T).  Telephone 
202-566-3486  (not  a  toll-free  call). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CKR  Part  1).  These 
regulations  are  proposed  to  be  issued 
under  the  authority  contained  in  section 
7805  of  the  Internal  Revenue  Code  of 
\me>  (68A  Stat.  917,  26  U.S.C.  7805). 

Congress  was  concerned  that  the 
potential  exists  for  a  United  States 
taxpayer  that  imports  property  from  a 
related  person  into  the  United  States  to 
state  a  low  value  for  the  property  for 
purposes  of  determining  the  amount  of 
any  customs  duties.  However,  the  same 
taxpayer  may  have  an  incentive  to  state 
a  high  value  for  the  property  for 
purposes  of  determining,  under  the 
income  tax  law,  its  cost  basis  or 
inventory  cost  in  the  property.  This 
latter  incentive  is  greater  when  the 
property  is  imported  by  the  U.S. 
taxpayer  from  a  related  person  who  is 
not  subject  to  I'.S.  income  tax. 

Section  1248  of  the  Tax  Reform  Act  of 
1986  enacted  Code  section  1059A  to 
prevent  a  U.S.  taxpayer  from  claiming  a 
higher  value  for  income  tax  purposes  for 
property  imported  from  a  related  person 
than  the  value  claimed  by  that  U.S. 
tiixpayer  for  purposes  of  customs  duties. 

Explanation  of  Provision 

Section  1059A  provides  that  a  U.S. 
taxpayer  that  imports  property  into  the 
U.S.  in  a  transaction  (directly  or 
indirectly)  from  a  person  or  persons 
related  to  the  taxpayer,  within  the 
meaning  of  section  482  of  the  Code,  may 
not  claim,  for  purposes  of  computing  the 
basis  or  inventorv'  cost  of  the  property,  a 
greater  cost  than  the  amount  of  the  cost 
taken  into  account  for  customs  valuation 
purposes.  However,  because  the  rules 
for  determining  the  value  of  imported 
property  for  customs  purposes  differ  in 


some  respects  from  the  rules  for 
determining  cost  basis  or  inventory  cost 
for  income  tax  purposes,  certain 
adjustments  to  the  customs  value  are 
required  to  determine  the  limitation  to 
cost  basis  or  inventory  cost  for  income 
tax  purposes.  Congress  was  aware  of 
the  need  for  these  adjustments,  and  the 
legislative  history  of  section  1059A 
contemplates  that  the  Internal  Revenue 
Service  will  provide  rules  for  making 
necessary  adjustments  to  the  customs 
value.  These  proposed  regulations 
provide  rules  for  adjusting  the  value 
utilized  for  customs  value  so  that  the 
customs  value,  as  adjusted,  will  be  the 
limitation  under  section  1059A  for 
purposes  of  computing  the  basis  or 
inventory  cost  of  property  imported  by  a 
U.S.  taxpayer  from  a  related  person. 

The  term  "customs  value"  is  defined 
in  section  1059A(b)(l)  as  "the  value 
taken  into  account  for  purposes  of 
determining  the  amount  of  any  customs 
duties  or  any  other  duties  which  may  be 
imposed  on  the  importation  of  any 
property,"  The  proposed  regulations 
provide  that  a  taxpayer  is  bound  by  the 
finally-determined  customs  value  and 
that  the  customs  value  is  finally- 
determined  when  liquidation  of  the 
entry  (i.e.;  the  ascertainment  of  the 
customs  duties  accruing  on  the  entry  of 
property)  becomes  final  [i.e.  after  90 
days  following  notice  of  liquidation  to 
the  importer,  unless  a  protest  is  filed).  If 
the  importer  protests  the  initial  customs 
value  determination  before  it  is  finally 
determined,  the  proposed  regulations 
treat  the  value  as  finally-determined 
either  when  the  decision  of  the  U.S. 
Customs  Service  on  the  importer's 
protest  is  not  contested  or  when  a 
judgment  of  the  Court  of  International 
Trade  becomes  final  and  all  of  the 
importer's  appeal  rights  are  exhausted. 
The  proposed  regulations  also  provide 
that  a  taxpayer  is  bound  for  income  tax 
purposes  by  a  finally-determined 
customs  value,  even  though  the  customs 
duties  are  refunded  as  the  result  of  a 
particular  use  made  of  the  imported 
merchandise. 

The  proposed  regulations  permit  the 
finally-determined  customs  value  to  be 
increased  for  tax  purposes  by  amounts 
paid  by  the  U.S.  taxpayer  for: 
international  freight;  insurance  charges; 
the  construction,  erection,  assembly,  or 
maintenance  of,  or  technical  assistance 
provided  with  respect  to.  the  property 
after  its  importation  into  the  United 
States;  the  transportation  of  the  property 
after  its  importation;  and  any  other 
amounts  not  taken  into  account  in 
determining  the  customs  value  and 
which  amounts  are  properly  included  in 
the  cost  basis  or  inventory  cost  of  the 
property. 


Section  1059A  was  intended  by 
Congress  to  prevent  the  abuse  resulting 
from  a  taxpayer's  reporting  of  a  greater 
value  of  imported  property  for  income 
tax  purposes  than  for  customs  purposes. 
The  section  does  not  require  reduction 
of  the  value  of  imported  property 
utilized  for  income  tax  purposes  below 
the  value  used  for  customs  purposes. 
However,  other  statutory  provisions, 
such  as  section  482.  may  be  so  applied. 
Accordingly,  while  there  are  reductions 
that  properly  reduce  the  cost  basis  or 
inventory  cost  for  income  tax  purposes 
that  are  not  taken  into  account  when 
computing  customs  value  (e.g..  rebates), 
the  proposed  regulations  provide  that 
these  downward  adjustments  may  only 
be  applied  to  offset  upward  adjustments 
permitted  by  the  proposed  regulations 
for  purposes  of  determining  the 
limitation  under  section  1059A.  Thus, 
downward  adjustments  permitted  by  the 
proposed  regulations  that  are  not  taken 
into  account  for  customs  purposes  may 
not  reduce  the  limitation  of  section 
1059A  below  the  customs  value,  prior  to 
any  adjustments  permitted  by  the 
proposed  regulation. 

Under  the  proposed  regulations,  the 
following  types  of  property  are  not 
subject  to  the  section  1059A  limitation: 
an  item  or  portion  of  an  item  not  subject 
to  any  customs  duty;  items  subject  only 
to  a  user  fee  under  19  U.S.C.  sec.  58(c); 
items  or  portions  of  items  not  subject  to 
duty  because  of  their  American  content; 
nondutiable  items  valued  by  customs 
solely  for  statistical  purposes;  and  items 
not  subject  to  a  customs  duty  based  on 
value. 

The  regulations  are  proposed  to  be 
effective  with  respect  to  property 
imported  by  a  taxpayer  if  the  entry 
documentation  required  to  be  filed  to 
obtain  the  release  of  the  property  from 
the  custody  of  the  Customs  Service  was 
filed  after  March  18, 1986. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  eight  copies)  to 
the  Commissioner  of  Internal  Revenue. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  has  submitted  written 
comments.  If  a  public  hearing  is  held, 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register. 
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Regulatory  Flexibility  Act  and  Executive 
Order  12291 

Although  this  document-  is  a  notice  of 
proposed  rulemaking  which  solicits 
public  comment,  it  has  been  determined 
that  the  regulations  proposed  herein  are 
interpretative  and  that  the  notice  and 
public  procedure  requirements  of  5 
U.S.C.  553  do  not  apply.  Accordingly, 
these  proposed  regulations  do  not 
constitute  regulations  subject  to  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6). 

It  has  also  been  determined  that  this 
proposed  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  and 
that  a  regulatory  impact  analysis 
therefore  is  not  required. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  W.  Edward 
Williams  of  the  Office  of  Associate 
Chief  Counsel  (International)  within  the 
Office  of  the  Chief  Counsel.  However, 
personnel  from  other  offices  of  the 
Internal  Revenue  Service  and  the 
Treasury  Department  participated  in 
developing  these  regulations,  both  on 
matters  of  substance  and  style. 

List  of  Subjects  in  26  CFR  1.1001-1 
Through  1.1102-3 

Income  taxes,  Gain  and  loss.  Basis. 
Nontaxable  exchanges. 

Proposed  Amendments  to  the 
Regulations 

The  proposed  amendments  to  26  CFR 

Part  1  are  as  follows: 

Paragraph  1.  The  authority  citation  for 
Part  1  continues  to  read  in  part: 

.-\uthority:  26  U.S.C.  7305.  *  '  • 

Far.  2.  Section  1.1059A-1  is  added 
immediately  after  §  1.1055-4,  to  read  as 

follows' 

§  1.1059A-1  Limitation  on  taxpayer's  basis 
or  inventory  cost  in  property  imported  from 
related  persons. 

la)  Cencrul rule.  In  the  case  of 
property  imported  into  the  United  Stales 
in  a  transaction  (directly  or  indirectly) 
by  a  controlled  taxpayer  from  another 
member  of  a  controlled  group  of 
taxpayers,  except  for  the  adjustments 
permitted  by  paragraph  (c)(2)  of  this 
section,  the  amount  of  any  costs  taken 
into  account  in  computing  the  basis  or 
inventory  cost  of  the  property  by  the 
purchasing  U.S.  taxpayer  and  which 
costs  are  also  taken  into  account  in 
computing  the  valuation  of  the  property 
for  customs  purposes  may  not.  for 
purposes  of  the  basis  or  inventory  cost 
be  greater  than  the  amount  of  the  costs 
used  in  computing  the  customs  value. 
For  purposes  of  this  section,  the  terms 


■'controlled  taxpayer"  and  "group  of 
controlled  taxpayers"  shall  have  the 
meaning  set  forth  in  §  1.482-1  (a). 

(b)  Definitions— [\]  Import.  For 
purposes  of  this  section,  the  term 
"import"  means  the  filing  of  the  entry 
documentation  required  by  the  U.S. 
Customs  Service  to  secure  the  release  of 
imported  merchandise  from  custody  of 
the  U.S.  Customs  Service. 

(2)  Indirectly.  For  purposes  of  this 
section,  "indi.rectly"  refers  to  a 
transaction  between  a  controlled 
taxpayer  and  another  member  of  the 
controlled  group  whereby  property  is 
imported  through  a  person  acting  as  an 
agent  of.  or  otherwise  on  behalf  of. 
either  or  both  related  persons,  or  as  a 
middleman  or  conduit  for  transfer  of  the 
property  between  a  controlled  taxpayer 
and  another  member  of  the  controlled 
group.  In  the  case  of  the  importation  of 
property  indirectly,  an  adjustm.ent  shall 
be  permitted  under  paragraph  (c)(2)  of 
this  section  for  a  commission  or  markup 
paid  to  the  person  acting  as  agent, 
middleman,  or  conduit,  only  to  the 
extent  that  the  commission  or  markup  is 
otherwise  properly  included  in  cost 
basis  or  inventory  cost;  was  actually 
incurred  by  the  taxpayer  and  not 
remitted,  directly  or  indirectly,  to  the 
taxpayer  or  related  party:  and  there  is  a 
substantial  business  reason  for  the  use 
of  a  middleman,  agent,  or  conduit. 

(c)  Customs  value — (1)  Definition.  For 
purposes  of  this  section,  the  term 
"customs  value"  means  the  value 
required  to  be  taken  into  account  for 
purposes  of  determining  the  amount  of 
any  customs  duties  or  any  other  duties 
which  may  be  imposed  on  the 
importation  of  any  property.  Where  an 
item  or  a  portion  of  an  item  is  not 
subject  to  any  customs  duty,  such  item 
or  portion  of  such  item  shall  not  be 
subject  to  the  provisions  of  section 
1059A  or  this  section.  Thus,  items 
subject  only  to  a  user  fee  under  19 
U.S.C.  58(c),  items  or  portions  of  items 
not  subject  to  duty  because  of  their 
American  content  (item  a'J7.00,  Tariff 
Schedules  of  the  United  States,  19  U.S.C. 
1202),  and  non-dutiable  items  that  are 
valued  by  customs  for  statistical 
purposes  only  are  not  subject  to  section 
1059A  or  this  section.  Th's  section 
imposes  no  limitation  on  a  claimed  basis 
or  inventory  cost  in  property  which  is 
less  than  the  value  used  to  compute  the 
customs  duty  with  respect  to  the  same 
property.  Also,  this  section  imposes  no 
limitation  on  the  basis  or  inventory  cost 
of  property  (or  portion  of  property)  not 
subject  to  a  customs  duty.  Section  1059A 
and  this  section  have  no  application  to 
imported  property  not  subject  to  any 
customs  duty  based  on  value,  including 
property  subject  only  to  a  per  item  duty 


or  a  duty  based  on  volum.e,  because 
there  is  no  customs  value,  within  the 
meaning  of  this  paragraph,  with  respect 
to  such  property. 

(2)  Adjustments  to  customs  valve  To 
the  extent  not  otherwise  included  in 
customs  value,  a  taxpayer,  for  purposes 
of  determining  the  limitation  on  claimed 
basis  or  inventory  cost  of  property 
under  this  section,  may  increase  the 
customs  value  of  imported  property  by 
the  amounts  incurred  by  it  and  properly 
included  in  inventory  cost  for — 

(i)  Freight  charges. 

(ii)  Insurance  charges, 

(iii)  The  construction,  erection, 
assembly,  or  technical  assistance 
provided  with  respect  to.  the  property 
after  its  importation  into  the  United 
States,  and 

(iv)  Any  other  amounts  which  are  not 
taken  into  account  in  determining  the 
customs  value,  which  are  not  properly 
includible  in  customs  value,  and  which 
are  appropriately  included  in  the  cast 
basis  or  inventory  cost  for  income  Xs^ 
purposes.  See  §  1.471-11  and  section 
263A. 

To  the  extent  that  an  amount 
attributable  to  an  adjustment  permitti^d 
by  this  section  is  paid  by  a  controlled 
taxpayer  to  another  member  of  the 
group  of  controlled  taxpayers,  an 
adjustment  is  permitted  under  this 
section  only  to  the  extent  that  the 
amount  incurred  represents  an  arm  s 
length  charge  vvithin  the  meaning  of 
§  1.482-l(d)(3). 

(3)  Offsets  to  adjustments.  To  the 
extent  that  a  customs  value  is  adjusted 
under  paragraph  (c)(2)  of  this  section  for 
purposes  of  calculating  the  limitation  on 
claimed  cost  basis  or  inventory  cost 
under  this  section,  the  amount  of  the 
adjustments  must  be  offset  (reduced)  by 
amounts  that  properly  reduce  the  cost 
basis  of  inventory  and  that  are  not  taken 
into  account  in  determining  customs 
value,  such  as  rebates  and  other 
reductions  in  the  price  actually  incurred, 
effected  between  the  purchaser  and 
related  seller  after  the  date  of 
importation  of  the  property. 

(4)  When  an  item  of  imported  properly 
consists  of  both  a  dutiable  portion  and  a 
nondutiable  American  content  portion 
and  the  taxpayer  claims  a  basis  or 
inventory  cost  greater  than  the  customs 
value  reported  for  the  item,  the  claimed 
tax  basis  or  inventory  cost  in  the 
dutiable  portion  of  the  item  is  limited 
under  section  1059.A  and  this  section  to 
the  customs  value  of  the  dutiable 
portion  under  paragraph  (c)(1)  of  this 
section.  The  claimed  lax  basis  or 
inventory  cost  in  the  nondutiable 
portion  of  the  item  is  determined  by 
multiplying  the  customs  value  of  the 


nondutiable  portion  by  the  percentage 
by  which  the  claimed  basis  or  inventory 
cost  exceeds  the  customs  value  of  the 
item  and  adding  this  amount  to  the 
customs  value  of  the  nondutiable 
portion  of  the  item.  The  claimed  tax 
basis  or  inventory  cost  in  the  dutiable 
portion  is  determined  by  multiplying  the 
customs  value  of  the  dutiable  portion  by 
the  percentage  by  which  the  claimed 
basis  or  inventory  cost  exceeds  the 
customs  value  of  the  item  and  adding 
this  amount  to  the  customs  value  of  the 
dutiable  portion  of  the  item.  However, 
the  taxpayer  may  not  claim  a  tax  basis 
or  inventory  cost  in  the  dutiable  portion 
greater  than  the  customs  value  of  this 
portion  of  the  item. 

(5)  When  an  item  of  imported  property 
consists  of  both  a  dutiable  and  a 
nondutiable  American  content  portion 
and  the  taxpayer  establishes  that  the 
customs  value  may  be  increased  by 
adjustments  permitted  under  paragraph 
(cl(2)  of  this  section  for  purposes  of  the 
section  1059A  limitation,  the  taxpayer's 
basis  or  inventory  cost  of  the  dutiable 
portion  of  the  item  is  determined  by 
multiplying  the  customs  value  of  the 
dutiable  portion  times  the  percentage 
that  the  adjustments  represent  of  the 
total  customs  value  of  the  item  and 
adding  this  amount  to  the  customs  value 
of  the  dutiable  portion  of  the  item.  The 
taxpayer's  basis  or  inventory  cost  of  the 
nondutiable  portion  of  the  item  is 
determined  in  the  same  manner.  The 
amount  so  determined  for  the  dutiable 
portion  of  the  item  is  the  section  1059A 
limitation  for  this  portion  of  the  item. 

(6)  Neither  this  section  nor  section 
1059A  limits  in  any  way  the  authority  of 
the  Commissioner  to  increase  or 
decrease  the  claimed  basis  or  inventory 
cost  under  section  482  or  any  other 
appropriate  Code  section.  Neither  does 
this  section  or  section  1059A  permit  a 
taxpayer  to  adjust  upward  its  cost  basis 
or  inventory  cost  for  property 
appropriately  determined  under  section 
482  because  such  basis  or  inventory  cost 
is  less  than  the  customs  value  with 
respect  to  such  property. 

(7)  IllustraHons.  The  application  of 
this  section  may  be  illu.strated  by  the 
following  examples; 

E\nmp!e  (11.  Corpordtion  X.  a  United 
States  taxpayer  and  Y  Corporation  are 
members  of  a  group  of  controlled 
corpordtions.  X  pays  S2  000  to  Y  for 
merchdndi.se  imported  into  the  United  Slates 
and  an  additional  Si  jO  for  ocean  freight  and 
insurance.  The  customs  value  of  the  shipment 
is  determined  to  be  ihe  amount  actii.iUy  paid 
by  X  (S2.(XX))  and  does  not  include  the 
charges  for  ocean  freight  and  insurance.  For 
purposes  of  computing  the  limitation  on  its 
inventory  cost  for  Ihe  merchandise  under 
section  1059A  and  this  section.  X  is 
peimitted.  under  paragiaph  (c)(2)  of  this 


section,  to  increase  the  customs  value 
(S2.000)  by  amounts  it  paid  for  ocean  freight 
and  insurance  charges  (S150).  Thus,  the 
inventory  cost  claimed  by  X  in  the 
merchandise  may  not  exceed  S2.150. 

Example  (2J.  Assume  the  same  facts  as  in 
Example  (1)  except  that,  subsequent  to  the 
date  of  importation  of  the  merchandise.  Y 
grants  to  X  a  rebate  of  $200  of  the  purchase 
price.  At  the  time  cf  sale,  the  rebate  was 
contingent  upon  the  volume  of  merchandise 
ultimately  bought  by  X  from  Y.  The  value  of 
the  merchandise,  for  customs  purposes,  is  not 
decreased  by  the  rebate  paid  to  X  by  Y. 
Therefore,  the  customs  value,  for  customs 
purposes,  of  the  merchandise  remains  the 
same  (S2.000).  For  purposes  of  computing  its 
inventory  cost,  X  was  permitted,  under 
paragraph  (c)(2)  of  this  section,  to  increase 
the  customs  value  for  purposes  of  section 
1059A  of  $2,000  by  the  amounts  it  paid  for 
ocean  freight  and  insurance  charges  ($150), 
However,  under  paragraph  (c)(3)  of  this 
section,  X  is  required  to  reduce  the  amount  of 
the  customs  value  by  the  lesser  of  the  amount 
of  the  rebate  or  the  amount  of  any  positive 
adjustments  to  the  original  customs  value. 
The  inventory  price  claimed  by  X  may  not 
exceed  $2,000  ($2,000  customs  value,  plus 
$150  transportation  adjustment,  less  $150 
offsetting  rebate  adjustment).  While  X's 
limitation  under  section  1059A  is  $2,000,  X 
may  not  claim  a  besis  or  inventory  cost  in  the 
merchandise  in  excess  of  $1,950,  See  I.R.C. 
§  1012;  and  i  1.471-2. 

Example  (3).  Corporation  X,  a  United 
States  taxpayer,  and  Y  Corporation  are 
members  of  a  group  of  controlled 
corporations.  X  pays  $10,000  to  Y  for 
merchandise  imported  into  Ihe  United  Slates. 
The  merchandise  is  composed,  in  part,  of 
American  content.  The  customs  value  of  the 
merchandise,  on  which  a  customs  duty  is 
imposed,  is  determined  to  be  $8,000  ($10,000. 
the  amount  declared  by  X,  less  $2,000.  the 
value  of  the  American  content).  For  income 
tax  purposes.  X  claims  a  cost  basis  in  the 
merchandise  of  $11,000.  None  of  the 
adjustments  permitted  by  paragraph  (c)(2)  of 
this  section  is  applicable.  For  customs 
purposes,  the  American  content  represented 
20  percent  of  the  total  value  of  the 
merchandise.  Since  the  cost  basis  claimed  by 
X  for  income  tax  purposes  represents  a  10 
percent  increase  over  the  customs  valuation 
(before  reduction  for  American  content),  the 
claimed  tax  basis  in  the  dutiable  content  is 
considered  to  be  $8,800  and  in  the  American 
content  is  $2,200.  Since  a  customs  duty  was 
imposed  only  on  the  dutiable  content  of  the 
merchandise,  the  limitation  in  section  1059A 
and  this  section  is  applicable  only  to  the 
claimed  tax  basis  in  this  portion  of  the 
merchandise.  Accordingly,  under  paragraph 
(a)  of  this  section.  X  is  limited  to  a  cost  basis 
of  $10,200  in  the  merchandise.  This  amount 
represents  a  cost  basis  of  $8,000  in  the 
dutiable  content  and  of  $2,200  in  the 
American  content  portion  of  the 
merchandise. 

Example  (41.  Assume  the  same  facts  as  in 
Example  (3)  except  that  X  establishes  that  it 
is  entitled  to  increase  its  customs  value  by 
$1,000  in  adjustments  permitted  by  paragraph 
(c)(2)  of  this  section.  Since  Ihe  adjustments  to 
customs  value  that  X  is  entitled  to  under 


paragraph  (c)(2)  of  this  section  are  10  percent 
of  the  customs  value,  for  purposes  of 
determining  the  limitation  under  section 
1059A  and  this  section,  both  the  dutiable 
content  and  the  American  content  shall  be 
increased  to  an  amount  10  percent  greater 
than  the  respective  valjes  determined  for 
customs  purposes,  or  83.800  for  the  dutiable 
content  and  $2,200  for  the  American  content. 
Accordingly,  under  paragraph  (a)  of  this 
section,  X  is  limited  to  a  cost  basis  of  $11,000 
in  the  merchandise. 

Example  (5).  Corporation  X,  a  United 
States  taxpayer,  and  Y  Corporation  are 
members  of  a  group  of  controlled 
corporations.  X  pays  $10,000  to  Y  for 
merchandise  imported  into  the  United  States. 
The  customs  value  ot  the  merchandise,  on 
which  a  customs  duty  is  imposed,  is 
determined  to  be  $10,000.  Subsequent  to  Ihe 
date  of  importation  of  the  merchandise.  Y 
grants  to  X  a  rebate  of  $1,000  of  the  purchase 
price.  The  value  of  the  merchandise,  for 
customs  purposes,  is  not  decreased  by  the 
rebate  paid  to  X  by  Y.  Notwithstanding  the 
fact  that  X  correctly  reported  and  paid 
customs  duty  on  a  value  of  $10.00(3  and  that 
its  limitation  on  basis  or  inventory  cost  under 
this  section  is  $10,000,  X  may  not  claim  a 
basis  or  inventory  cost  in  the  merchandise  in 
excess  of  $9,000.  See  I.R.C.  §  1012;  and 
§  1.471-2. 

Example  (6).  Corporation  X.  a  United 
States  taxpayer,  and  Y  Corporation  are 
members  of  a  group  of  controlled 
corporations.  X  pays  85,000  to  Y  for 
merchandise  imported  into  the  United  States. 
The  merchandise  is  not  subject  to  a  customs 
duty  and  is  valued  by  customs  solely  for 
statistical  purposes.  Accordingly,  pursuant  to 
paragraph  (c)(1).  the  merchandise  is  not 
subject  to  the  provisions  of  section  1039A  or 
this  section. 

(8)  Averaged  customs  values.  To  the 
extent  substantiated  by  the  taxpayer,  in 
the  case  of  a  good  faith  overvaluation  of 
one  article  and  a  good  faith 
undervaluation  of  a  second  article  for 
customs  purposes,  the  section  1059A 
limitation  on  the  undervalued  article 
may  be  increased  by  the  amount  of  the 
duty  overpaid  on  the  overvalued  article 
times  a  fraction  the  numerator  of  which 
is  "1"  and  the  denominator  of  which  is 
the  rate  of  duty  on  the  undervalued 
article.  This  subsection  applies 
exclusively  to  property  imported  in  open 
transactions  in  which  the  actual 
transaction  value  cannot  be  determined 
until  after  duty  is  paid  and  the  entry  is 
liquidated;  in  these  cases,  the  actual 
transaction  value  is  objectively 
determined  after  liquidation  of  the  entry 
according  to  a  formula  in  existence  at 
the  lime  of  importation  (for  example,  a 
percentage  of  future  sales  receipts).  This 
subsection  does  not  apply  where 
customs  value  is  correctly  determined 
for  purposes  of  liquidating  the  entry  and 
where  the  customs  value  is 
subsequently  adjusted,  for  example  by  a 
rebate,  under  paragraph  (c)(2J  of  this 
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section.  Tlie  application  of  this 
subsection  may  he  illustrated  by  the 
following  example: 

Corporation  X,  a  United  Slates  taxpayer, 
and  Y  Corporation  are  members  of  a  group  of 
controlled  corporations.  X  purohdsps  Articles 
A  and  B  from  Y  on  consignment  and  imports 
the  Articips  into  the  United  Stales.  The 
purchase  price  paid  b\  X  will  be  determined 
as  a  percentage  of  the  sale  prices  that  X 
realizes.  Rather  than  deferring  liquidation  for 
customs  purposes,  X  makes  good  faith 
estimates  of  the  transaction  values  of 
Articles  A  and  B  and  the  customs  duties  are 
paid  by  X  and  the  entnes  are  liquidated. 
L'ltimately.  it  is  determined  that  Article  A 
was  underv^alued  and  Article  B  was 
overvalued  by  X.  The  section  1059A 
limitation  for  Article  A  is  computed  as 
follows: 


Article  A    ,    Article  B 


Finally-determined 

customs  value  ... 
Transaction  value  . 
Duty  rate  (percent) 
Customs  duty  paid 
Duty  overpaid  or 

(underpaid) 


$9 
$10 

10 
$.90 

($.10) 


$9 

$5 
1 

$09 

S.04 


The  section  1059A  limitation  on  Article  A 
may  be  increased  by  the  amount  of  the  duty 
overpaid  on  Article  B.  $.04.  times  l/.lO. 
Therefore,  the  section  1059A  limitation  on 
Article  A  is  SS.OO  plus  S.40,  or  a  total  of  SSAO. 

[d]  Finality  of  customs  value  and  of 
other  determinations  of  the  i'.S. 
Customs  Ser\'ice.  For  purposes  of 
section  1059A  and  this  section,  a 
taxpayer  is  bound  by  the  finally- 
determined  customs  value  and  by  every 
final  deternnndtion  made  by  the  U.S. 
Customs  Ser\-ice.  including,  but  not 
limited  to.  dutiable  value,  the  value 
attributable  to  American  content,  and 
classification  of  the  product  for 
purposes  of  imposing  any  duty.  The 
customs  value  is  considered  to  be  finally 
determined,  and  all  U.S.  Customs 
Service  determinations  are  considered 
final,  when  liquidation  of  the  entry 
becomes  final.  For  this  purpose,  the  term 
"liquidation"  means  the  ascertainment 
of  the  customs  duties  occurnng  on  the 
entry  of  the  property,  and  liquidation  of 
the  entry  is  considered  to  become  final 
after  90  days  following  notice  of 
liquidation  to  the  importer,  unless  a 
protest  is  filed.  If  the  importer  files  a 
protest,  the  customs  value  will  be 
considered  finally  determined  and  all 
other  U.S.  Customs  Service 
determinations  will  be  considered  final 
either  when  a  decision  by  the  Customs 
Service  on  the  protest  is  not  contested 
after  expiration  of  the  period  allowed  to 


contest  the  decision  or  when  a  judgment 
of  the  Court  of  International  Trade 
becomes  final.  For  purposes  of  this 
section,  any  adjustments  to  the  customs 
value  resulting  from  a  petition  under  19 
U.S.C,  1516  (requests  by  interested 
parties  unrelated  to  the  importer  for 
redetermination  of  the  appraised  value. 
classification,  or  the  rate  of  duty 
imposed  on  imported  merchandise)  or 
reliquidation  under  19  U,S.C.  1521 
(reliquidation  by  the  Customs  Service 
upon  a  finding  that  fraud  was  involved 
in  the  original  liquidation)  will  not  be 
taken  into  account,  fiowever, 
reliquidation  under  19  U.S.C.  1501 
(voluntary  reUquidation  by  the  Customs 
Service  within  90  days  of  the  original 
liquidation  to  correct  errors  in 
appraisement,  classification,  or  any 
element  entering  into  a  liquidation  or 
reliquidation)  will  be  taken  into  account 
in  the  same  manner  as,  and  take  the 
place  of,  the  original  liquidation  in 
determining  customs  value, 

(e)  Drawbacks.  For  purposes  of  this 
section,  a  drawback,  that  is.  a  refund  or 
remission  {in  whole  or  in  part]  of  a 
customs  duty  because  of  a  particular  use 
made  (or  to  be  made)  of  the  property  on 
which  the  duty  was  assessed  or 
collected,  shall  not  affect  the 
determination  of  the  custom.s  value  of 
the  property. 

(f)  Effective  date.  Property  imported 

by  a  ta\pa\  er  is  subject  to  section 
1059A  and  this  section  if  the  entry 
documentation  required  to  be  filed  to 
obtain  the  release  of  the  property  from 
the  custody  of  the  United  States 
Customs  Service  was  filed  after  March 
18. 1986.  Section  1059A  and  this  section 
will  not  apply  to  imported  property 
where  the  entry  documentation  is  filed 
prior  to  September  3,  1987,  the 
importation  was  liquidated  upon 
payment  of  a  customs  duty  based  on  the 
importer's  good  faith  estimate  of  the 
transaction  value  of  the  property 
because  the  imported  property  was 
imported  in  an  open  transaction 
whereby  the  importer's  purchase  price 
was  determined,  according  to  an 
objective  formula  in  existence  at  the 
time  of  importation,  by  events  occurring 
subsequent  to  the  entry,  and  which 
estimated  value  proves  to  be  lower  than 
the  actual  transaction  value. 

Lawrence  B.  Gibbs, 
Cowmissjoner  of  Interna]  Revenue. 

[FR  Doc  87-20164  Filed  9-2-87;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Parole  Commission 

28  CFR  Part  2 

Paroling,  Recommitting  aod 
Supervising  Federal  Prisoners; 
Paroling  Policy  Guidelines  Revisions 

AGENCY:  Parole  Commission,  justice. 

ACTION:  Proposed  rules  and  request  for 
comments. 

summary:  The  Parole  Commission 
proposes  to  make  a  number  of  revisions 
to  the  dollar  amount  thresholds  in  its 
paroling  policy  guidelines  contained  in 
28  CFR  2.20.  These  changes  are  intended 
to  make  the  guidelines  more 
comprehensive  and  more  fair. 

DATE:  Public  comment  must  be  received 
by  October  5. 1987. 

ADDRESS:  Comments  should  be 
addressed  to:  Alan  J.  Chaset.  Deputy 
Director  of  Research  and  Program 
Development  U.S.  Parole  Commission. 
5550  Friendship  Blvd.,  Chevy  Chase. 
Maryland  20815,  Telephone"(301)  492- 
5980. 

FOR  FURTHER  INFORMATtON  CONTACT: 

.-Man  ].  Chaset.  Dpput\  Director  of 
Research  and  Program  Development. 
Telephone  (301)  492-5980. 

SUPPLEMENTARY  INFORMATION:  The 


Commission  pn 


5t  the 


dollar  thresholds  for  the  following 
property  offenses:  Offense  Example  303 
(Property  Destruction  Other  Than  Listed 
Above):  Offense  Example  331  (Theft, 
Forgery,  Fraud,  Trafficking  in  Stolen 
Property.  Interstate  Transportation  of 
Stolen  Property,  Receiving  Stolen 
Property,  Embezzlement,  and  Related 
Offenses):  Offense  Example  341  (Passing 
or  Possession  of  Counterfeit  Currency  or 
Other  Medium  of  Exchange):  Offense 
Example  363  (Insider  Trading);  Offense 
Example  501  (Tax  Evasion  [income  tax 
and  other  taxes]):  Offense  Example  1161 
(Reports  or  Monetary  Instrument 
Transactions;  and  Offense  Example  1172 
(Knowing  Disposal  and/or  Storage  and 
Treatment  of  Hazardous  Waste  Without 
a  Permit;  Transportation  of  Hazardous 
Waste  to  an  Unpermitted  Facility  [Re: 
U.S.C.  6928(d)  (1-2)J.  The  Commission's 
proposal  would  have  the  effect  of 
lowering  the  offense  severity  ratings 
(and  the  corresponding  guideline  ranges) 
for  a  number  of  property  offenses  by 
raising  the  dollar  value  threshold 
required  for  rating  offenses  in  the 
various  severity  categories. 
The  Parole  Commission  is  proposing 
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these  changes  for  a  number  of  reasons, 
the  primary  reason,  however,  being 
fairness.  The  guidehnes  for  property 
offenses  have  remained  basically 
unchanged  since  the  first  set  of  parole 
release  guidelines  was  implemented  in 
1973.  In  the  intervening  14  years,  no 
adjustment  for  inflation  has  been  made 
for  property  offenses  over  S2,000  and  the 
proposed  modification  of  severity 
category  thresholds  is.  therefore,  only 
proportional  to  the  amount  of  inflation 
during  this  period  of  time.  More 
specifically,  the  degree  of  economic 
harm  caused  by  a  520,000  property  crime 
in  1987  is  substantially  less  than  that 
caused  by  a  $20,000  crime  in  1973,  and 
the  diminution  in  the  severity  ratings 
now  proposed  merely  cancels  the 
incidental  increase  in  severity  ratings 
which  had  crept  into  the  guidelines 
since  1973.  In  addition,  the  change  is 
more  comparable  to  the  Sentencing 
Commission's  guidelines. 

P'urther,  the  Bureau  of  Msons  is 
presently  more  than  oO'l  over  rated 
capacity  and  these  changes  will  assist  in 
providing  some  relief  for  the 
overcrowding  problems.  It  should  be 
noted  that  the  overwhelming  majority  of 
large  scale  property  offenders  have  been 
found  to  be  very  good  parole  risks,  and 
release  of  these  offenders  would  not 
endanger  the  community.  The  changes 
will  allow  for  release,  in  some  cases,  of 
these  non-dangerous  persons  and  thus, 
by  assisting  in  the  overcrowding 
problem,  will  make  available  more 
prison  space  for  individuals  who  are 
dangerous  to  the  community, 
specifically  assaultive  types,  drug 
dealers,  etc. 

These  proposed  rule  changes  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act. 

Lists  of  Subjects  in  28  CFR  Part  2 

Administrative  practice  and 
procedure.  Prisoners,  Probation  and 
parole. 

PART  2— [AMENDED] 

1.  The  authority  citation  for  28  CFR 
Part  2  continues  to  read: 

Authority:  18  U.S  C.  4203(a)(1)  and 

4204ld)l6). 

§2.20    [Amended] 

2.  It  is  proposed  to  revise  Offense 
E.xample  303  in  Chapter  Three, 
Subchapter  A  of  the  Offense  Behavior 
Severity  Index  of  28  CFR  2.20  to  read  as 
follows: 


303    Property  Destruction  Other  Than  Listed 

Above 

(a)  If  the  conduct  results  in  bodily  injury  *, 
or  if  'serious  bodily  injury  is  the  result 
intended'*,  grade  as  if  'assault  during 
commission  of  another  offense'; 

(b)  if  damage  of  more  than  Sl.000.000  is 
caused,  grade  as  Category  Six; 

(c)  If  damage  of  more  than  $200,000  but  not 
more  than  $1,000,000  is  caused,  grade  as 
Category  Five; 

(d)  If  damage  of  at  least  $40,000  but  not 
more  than  $2,000,000  is  caused,  grade  as 
Category  Four; 

(e)  If  damage  of  at  least  $2,000  but  not  less 
than  $40,000  is  caused,  grade  as  Category 
Three; 

(f)  If  damage  of  less  than  $2,000  is  caused, 
grade  as  Category  One; 

(g)  Exception:  If  a  significant  interruption 
of  a  government  or  public  utility  function  is 
caused,  grade  as  not  less  than  Category 
Three. 

3.  It  is  proposed  to  amend  Offense 
Example  331  in  Chapter  Three. 
Subchapter  D  of  the  Offense  Behavior 
Severity  Index  of  28  CFR  2.20  by 
revising  paragraphs  (aHe)  to  read  as 
follows; 

331     Theft,  Fotgery.  Fraud  Trafficking  in 
Stolen  Property  Interstate  Transportation  of 
Stolen  Property.  Reveiving  Stolen  Property. 
Embezzlewent,  and  Related  Offenses 

(a)  If  the  value  of  the  property  *  is  more 
than  $1,000,000,  grade  as  Category  Six; 

(b)  If  the  value  of  the  property  '  is  more 
than  $2,000  but  not  more  than  $1,000,000, 
grade  as  Category  Five; 

(c)  If  the  value  of  the  property  *  is  at  least 
$40,000  but  not  more  than  $2,000,  grade  as 
Category  Four; 

(d)  If  the  value  of  the  property  *  is  at  least 
$2,000  but  less  than  $40,000,  grade  as 
Category  Three; 

(e)  If  the  value  of  the  property  *  is  at  least 
$2,000  grade  as  Category  One. 

•  •  *  *  * 

4.  It  is  proposed  to  revise  Offense 
Example  341  of  Chapter  Three, 
Subchapter  E  of  the  Offense  Behavior 
Severity  Index  of  28  CFR  2.20  to  read  as 
follows; 

341    Passing  or  Possession  of  Counterfeit 
Currency  or  Other  Medium  of  Exchange' 

(a)  If  the  face  value  of  the  currency  or 
other  medium  of  exchange  is  more  than 
Sl.000,000,  grade  as  Category  Six; 

(b)  If  the  face  value  is  more  than 
$200,000  but  not  more  than  $1,000,000, 
grade  as  Category  Five; 

(c)  If  the  face  value  is  at  least  $40,000 
but  not  more  than  $200,000.  grade  as 
Category  Four; 

(d)  If  the  face  value  is  at  least  $2,000 
but  less  than  $40,000.  grade  as  Category 
Three; 

(e)  If  the  face  value  is  less  than  $2,000, 
grade  as  Category  Two. 


*  Terms  marked  by  an  asterisk  are  defined  in 
Chapter  Thirteen. 

•  Terms  marked  by  an  asterisk  are  defined  in 
Chapter  Thirteen^ 


UM  I 


5.  It  is  proposed  to  revise  Offense 
Example  363  of  Chapter  Three, 
Subchapter  F  of  the  Offense  Behavior 
Severity  Index  of  28  CFR  2.20  to  read  as 
follows; 

363    Insider  Trading 

(a)  If  the  estimated  economic  impact 
is  more  than  $1,000,000,  grade  as 
Category  Six; 

(b)  If  the  estimated  economic  impact 
is  more  than  S200.000  but  not  more  than 
$1,000,000,  grade  as  Category  Five; 

(c)  If  the  estimated  economic  impact  is 
at  least  $40,000  but  not  more  than 
3200.000,  grade  as  Category  Four; 

(d)  If  the  estimated  economic  impact 
is  at  least  $2,000  but  less  than  $40,000, 
grade  as  Category  Three; 

(e)  If  the  estimated  economic  impact 
is  less  than  $2,000,  grade  as  Category 
Two. 

(f)  Note:  The  term  'economic  impact' 
includes  the  damage  sustained  by  the 
victim  whose  information  was 
unlawfully  used,  plus  any  other  illicit 
profit  resulting  from  the  offense. 

6.  It  is  proposed  to  amend  Offense 
Example  501  of  Chapter  Five. 
Subchapter  A  of  the  Offense  Behavior 
Severity  Index  of  28  CFR  2.20  by 
revising  paragraphs  (a) — (e]  to  read  as 
follows; 

501     Tax  Evasion  [income  tax  or  other  taxes/ 

(a)  If  the  amount  of  tax  evaded  or 
evasion  attempted  is  more  than 
$1,000,000,  grade  as  Category  Six; 

(b)  If  the  amount  of  tax  evaded  or 
evasion  attempted  is  more  than  $200,000 
but  not  more  than  $1,000,000,  grade  as 
Category  Five; 

(c)  If  the  amount  of  tax  evaded  or 
evasion  attempted  is  at  least  $40,000  but 
not  more  than  $200,000,  grade  as 
Category  Four; 

(d)  If  the  amount  of  tax  evaded  or 
evasion  attempted  is  at  least  $2,000  but 
less  than  $4,000,  grade  as  Category 
Three; 

(e)  If  the  amount  of  tax  evaded  or 
evasion  attempted  is  less  than  $2,000, 
grade  as  Category  One. 
***** 

7.  It  is  proposed  to  revise  Offense 
Example  1161  of  Chapter  Eleven, 
Subchapter  G  of  the  Offense  Behavior 
Severity  Index  of  28  CFR  2.20  to  read  as 
follows; 

1161     Reports  on  Monetary  Instrument 
Transactions  I 

(a)  If  the  very  large  scale  (e.g.,  the 
estimated  gross  amount  of  currency 
involved  is  more  than  $1,000,000),  grade 
as  Category  Six; 

(b)  If  large  scale  (e.g.,  the  estimated 
gross  amount  of  currency  involved  is 
more  than  $200,000  but  not  more  than 
81,000,000),  grade  as  Category  Five; 


Federal  Register  /  Vol.  52.  No.  171   /  Thursday.  September  3.  198"  /  Proposed  Rules 


33433 


(c)  If  medium  scale  (e.g.,  the  estimated 
gross  amount  of  currency  involved  is  at 
least  S40.000  but  not  more  than 
S200.000),  grade  as  Category  Four 

(d)  If  small  scale  (e.g.,  the  estirr.ated 
g-oss  amount  of  currency  involved  is 
less  than  $40,000),  grade  as  Category 
Three. 

8.  It  is  proposed  to  revise  Offense 
Example  1172  of  Chapter  Eleven, 
Subchapter  4  of  the  Offense  Behavior 
Severity  Index  of  28  CFR  2.20  to  read  as 
follows: 

1172     fCnow'n;^  Disposal  and'or  Stor-age  C'd 
Treatment  of  Hazardous  Waste  Without  a 
Permit:  Transportation  of  Hazardous  Waste 
to  an  Unpermitted  Facility  [Re:  42  CSC. 
6928(dl  11-21] 

(a)  If  death  results,  grtide  as  Category 
Six; 

(b)  If  (1)  serious  bodily  injury  results; 
or  (2)  a  substantial  potential  for  death  or 
serious  bodily  injury  in  the  future 
results;  or  (3)  a  substantial  disruption  to 
the  environment  results  (e.g.,  estimated 
cleanup  cost  exceeds  $200,000.  or  a 
community  is  evacuated  for  more  than 
72  hours),  grade  as  Category  Five; 

(c)  If  (1)  bodily  injury  results,  or  (2)  a 
significant  disruption  to  the  environment 
results  (e.g..  estimated  cleanup  costs  of 
S40,00O-S200,0O0,  or  a  community  is 
evacuated  for  72  hours  or  less),  grade  as 
Category  Four; 

(d)  Otherwise,  grade  as  Category 
Three: 

(e)  Exception:  Where  the  offender  is  a 
non-managerial  employee  (i.e.,  a 
truckdriver  or  loading  dock  worker] 
acting  under  the  orders  of  another 
person,  grade  as  two  categories  below 
the  underlying  offense,  but  not  less  than 
Category  One. 

Dated;  August  20,  1987. 
Benjamin  F.  Baer, 

Chairman.  U.S.  Parole  Commission. 
[FR  Doc.  87-20286  Filed  9-2-*~,  8:45  am) 
BILUNQ  CODE  4410-01-M 


28  CFR  Part  2 

Paroling,  Recommrttfng  and 
Supervising  Federal  Prisoners: 
ParoHng  Policy  Guidelines  Revisions 
and  Criteria  for  Rewarding  Assistance 
to  Law  Enforcemerrt  Officials 

AGENCY:  Parole  Commission.  Justice. 

ACTION:  Proposed  rules  and  request  for 
comments. 

SUMMARY:  The  Parole  Commission 
proposes  to  make  a  number  of  revisions 
and  additions  to  its  paroling  policy 
guidelines  contained  in  28  CFR  2.20 
These  changes  and  additions  are 
intended  to  make  the  guidehnes  more 


CLimprehensive.  Additionally,  the 
Commission  proposes  to  revise  its 
criteria  and  guidelines,  as  contained  in 
28  CFR  2.63.  for  rewarding  a  prisoner's 
assistance  to  law  enforcement 
authorities  in  the  prosecution  of  other 
offenders.  The  proposed  changes  are 
intended  to  eliminate  uneven  and 
inconsistent  interpretations  and 
applications  of  the  provision  and  for 
fairness. 

DATE:  Public  comment  must  be  received 

by  Octobers.  1987. 
ADDRESS:  Comments  should  be 
addressed  to:  Alan  ).  Chaset.  Deputy 
Director  of  Research  and  Program 
Developm.ent,  US  Parole  Commission, 
5550  Friendship  Blvd.,  Chevy  Chase, 
Maryland  20815,  Telephone  (301!  492- 
5LS80. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alan  J.  Chaset.  Deputy  Direc'or  of 
Research  and  F*rogram  Development, 
Telephone  (301)  492-5980. 
SUPPLEMENTARY  INFORMATKJN:  First, 
OiUpter  Four  of  the  Offense  Behavior 
Severity  Index  of  28  CFR  2.20  contains 
the  offense  exam.ples  involving 
immigration,  naturalization  and 
passports.  Recent  changes  in  the 
immigration  statutes  and  policies  have 
occasioned  a  revisiting  of  the  guidelines 
applicable  to  these  offenses.  Since  it  is 
now  more  difficult  for  illegal  immigrants 
to  find  employment  which  in  turn  has 
lessened  the  threat  of  illegal 
immigration,  the  Com.mission  proposes 
to  revise  Offense  Example  401  to  giade 
unlawful  entry  as  Category  One  Next, 
the  Commission  rates  the  transportation 
of  unlawful  aliens  as  Category  Three 
unless  it  involves  detention  and  demand 
for  paymient.  To  differentiate  those 
situations  from  where  an  illegal  alien 
tiansports  unlawful  aliens  without 
receiving  any  payment  or  other 
remuneration,  the  Com.mission  is 
revising  Offense  Example  402  to  grade 
such  behavior  as  Category  One,  similar 
to  illegal  entry. 

Next,  the  proposed  revision  to  28  CFR 
2,63  (Rewarding  Assistance  in  the 
Prosecution  of  Other  Offenders;  Criteria 
and  Guidelines)  would  simplify  the 
Commission's  process  of  rewarding 
cooperation  by  eliminating  the 
requirement  for  the  U,S.  Attorney  to 
personally  endorse  a  recommendation 
from  his  office  before  the  Comm.ission 
would  consider  rewarding  such 
cooperation.  Further,  pursuant  to  this 
proposal,  when  the  Commission  decides 
to  reward  the  assistance  of  an  inmate 
whose  term  has  been  continued  to 
expiration,  any  reduction  wnll  be  taken 
from  the  actual  date  of  the  expiration  of 
sentence  rather  than  from  the 
presumptive  date  that  would  otherwise 


have  been  deemed  warranted.  These 
changes  will  serve  to  facilitate  the  use  of 
this  regulation,  eliminating  uneven  and 
inconsistent  application  and  will,  if  is 
felt,  provide  more  fairness  to  the 
procedures. 

These  proposed  rule  changes  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Ac* 

Lists  of  Subjects  m  28  CFR  Part  2 

Administrative  practice  and 
procedure,  Prisoners,  Probation  and 

parole. 

PART  2— [AMENDED] 

1.  The  authority  citation  for  28  CFR 
Part  2  continues  to  read; 

Authority;  18  U.S.C.  4203(a)(1)  and 

4204(a)(6]. 

2.  It  is  proposed  to  revise  Offense 
Example  401  of  Chapter  Four  of  the 
Offense  Behavior  Severity  Index  of  28 
CFR  2.20  to  read  as  follows: 

401  Unlawfully  Entering  the  United  States  as 

on  Alien 

Category  One 

3.  It  is  proposed  to  amend  Offense 
Example  402  of  Chapter  Four  of  the 
Offense  Behavior  Severity  Index  of  28 
CFR  2.20  by  revising  paragraph  (b)  and 
adding  paragraph  (c)  to  read  as  follows: 
40,2  Transportation  of  Unlawful  Alien{s) 

(a)--- 

(b)  Transportation  of  unlawful  alien(s} 
without  re-muneration  other  than  free 
transportation  or  passage  shall  be  rated  the 
same  ds  unlawful  entry  into  the  United  States 
as  an  alien. 

(c)  Otherwise,  grade  as  Category  Three. 

4.  It  is  proposed  to  revise  28  CFR  2.63 

(Rewarding  Assistance  in  the 
Prosecution  of  Other  Offenders,  Criteria 
and  Guidelines)  to  read  as  follows: 

f  2  €3    Rewarding  assistance  In  the 
prosecuhofi  of  ottter  offerKlers;  crtteria  and 

guidelines. 

(a)  The  Commission  may  consider  as 
a  factor  in  the  parole  release  decision- 
making a  prisoner's  assistance  to  law 
enforcement  authorities  in  the 
prosecution  of  other  offenders. 

(1)  Tlie  assistance  must  have  been  an 
important  factor  in  the  investigation 
and/or  prosecution  of  an  offender  other 
than  the  prisoner.  Other  significant 
assistance  (e.g..  providing  information 
critical  to  prison  secunt\.  i  may  also  be 
considered. 

(2)  The  assistance  must  be  reported  to 
the  Commission  in  sufficient  detail  to 
permit  a  full  evaluation.  However,  no 
promises,  express  or  implied  as  to  a 
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Pdrole  Commission  reward  shall  be 
given  any  weight  in  evaluating  a 
recommendation  for  leniency. 

(3)  The  release  of  the  prisoner  must 
not  threaten  the  pubhc  safety. 

(4)  The  assistance  must  not  have  been 
adequately  rewarded  by  other  official 
action. 

(b)  If  the  assistance  meets  the  above 
criteria,  the  Commission  may  consider 
providing  a  reduction  of  up  to  one  year 
from  the  presumptive  parole  date  that 
the  Com.mission  would  have  deemed 
warranted  had  such  assistance  not 
occurred.  If  the  prisoner  would  have 
been  continued  to  the  expiration  of 
sentence,  any  reduction  will  be  taken 
from  the  actual  date  of  the  expiration  of 
the  sentence.  Reductions  exceeding  the 
one  year  limit  specified  above  may  be 
considered  only  in  exceptional 
circumstances. 

Ddted:  August  21.1987. 
Benjamin  F.  Baer, 
Cha:rman.  U.S.  Parole  Commission. 
(FR  Doc.  87-20285  Filed  9-2-87;  8:45  am] 

BILLING  CODE  4410-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33CFRPart  117 

1CG013  87-091 

Drawbridge  Operation  Regulations; 
South  Fork  Willapa  River,  WA 

agency:  Coast  Guard,  DOT. 
ACTION:  Proposed  rule. 

summary:  At  the  request  of  the 
Burlington  Northern  Railroad  Company, 
the  Coast  Guard  is  considering  a  change 
to  the  regulations  governing  the  railroad 
drawbridge  across  the  South  Fork 
Willapa  River,  mile  0.3.  at  Raymond, 
Washington,  to  provide  that  the  draw- 
need  not  be  opened  for  the  passage  of 
vessels.  This  proposal  is  being  made 
because  only  one  request  has  been 
m.ade  to  open  the  draw  since  1983.  This 
action  should  relieve  the  bridge  owner 
of  the  burden  of  maintaining  the 
machinery  and  having  a  person 
available  to  open  the  draw  and  should 
still  provide  for  the  reasonable  needs  of 
navigation. 

DATE:  Comments  must  be  received  on  or 
b.pfore  October  19,  1987. 
ADDRESSES:  Comments  should  be 
m.ailed  to  Commander  (oan).  Thirteenth 
Coast  Guard  District.  915  Second 
Avenue,  Seattle.  Washington  98174- 
1C167.  The  comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  at 


915  Second  Avenue,  Room  3564.  Normal 
office  hours  are  between  7:45  a.m.  and 
4:15  p.m..  Monday  through  Friday, 
except  holidays.  Comments  may  also  be 
hand-delivered  to  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
)ohn  E.  Mikesell.  Chief,  Bridge  Section, 
Aids  to  Navigation  and  Waterways 
Management  Branch,  (Telephone:  (206) 
442-5864). 

SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  this  propsed  rulemaking 
by  submitting  written  views,  comments, 
data,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge,  and 
give  reasons  for  concurrence  with,  or 
any  recommended  changes  in,  the 
proposal.  Persons  desiring 
acknowledgement  that  their  comments 
have  been  received  should  enclose  a 
stamped,  self-addressed  postcard  or 
envelope. 

The  Commander,  Thirteenth  Coast 
Guard  District,  will  evaluate  all 
communications  received  and  determine 
a  course  of  final  action  on  this  proposal. 
The  proposed  regulations  may  be 
changed  in  light  of  comments  received. 

Drafting  Information 

The  drafters  of  this  notice  are:  John  E. 
Mikesell.  project  officer,  and  Lieutenant 
Commander  Lawrence  L  Kiern,  project 
attorney. 

Discussion  of  the  Proposed  Regulations 

In  1983  the  operating  regulations  for 
the  Burlington  Northern  railroad  bridge 
across  the  South  Fork  Willapa  River, 
mile  0.3,  at  Raymond,  Washington,  were 
changed  from  the  requirement  to  open 
on  signal,  to  the  requirement  that  24 
hour's  advance  notice  be  given  for 
openings.  Since  this  change  has  been  in 
effect,  the  bridge  has  only  been  required 
to  open  once  for  the  passage  of  a  vessel. 
The  draw  rest  for  the  bridge  is  in  a 
deteriorated  condition  and  must  be 
replaced  if  the  bridge  is  to  remain 
operational.  The  bridge  owner  is 
reluctant  to  expend  funds  for 
replacement  of  the  draw  rest  it  there  is 
not  sufficient  vessel  traffic  to  require 
bridge  openings.  The  proposed  change 
would  allow  the  bridge  to  be  maintained 
in  the  closed  position  and  not  be 
required  to  open.  However,  should  the 
waterway  again  be  used  for  navigation, 
the  bridge  would  be  restored  to  operable 
condition  upon  six  months  notice  by  the 
District  Commander.  This  change  would 
result  in  savings  in  operating  costs  to 
the  bridge  owner  and  should  not  have  a 
significant  effect  on  navigation  because 
no  potentially  affected  waterway  users 
have  been  identified. 


Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  non-significant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  [44  FR  11034; 
February  26.  1979). 

The  economic  impact  of  this  proposal 
is  expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
The  waterway  is  no  longer  used  by 
commercial  navigation  and  receives 
only  occasional  use  by  small 
recreational  vessels.  There  are  no 
marine  oriented  ccmmercial  facilities, 
located  on  the  waterway  upstream  from 
the  bridge,  which  would  be  affected  by 
the  proposed  change.  Since  the 
economic  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  economic  im.pact 
on  a  substantial  number  of  small 
entities. 


List  of  Subjects  in  33  CFR  Fart  117 

Bridges  | 

Proposed  Regulation 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  117 
of  Title  33,  Code  of  Federal  Regulations 
as  follows; 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows; 

Authority:  33  U.S.C.  499;  49  CFR  1.46. 

2.  Section  117.1063  is  revised  to  read 
as  follows: 

§117.1063     Willapa  River. 

The  draw  of  the  USlOl  highway 
bridge  across  the  North  Fork  Willapa 
River,  mile  7.8,  and  the  draw  of  the 
Burlington  Northern  railroad  bridge 
across  the  South  Fork  Willapa  River, 
mile  0.3,  both  at  Raymond,  need  not  be 
opened  for  the  pasage  of  vessels. 
However,  the  draws  ahall  be  returned  to 
an  operable  condition  within  six  months 
after  notification  by  the  District 
Commander  to  do  so. 

Dated:  August  28, 1967. 

T.J.  Wojnar. 

Rear  Admiral.  U.S.  Coast  Guard  Commander. 
13th  Coast  Guard  District. 

[FR  Doc.  87-20337  Filed  9-2-87:  8:45  am] 
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33  CFR  Part  165 


[CGD7  87-27] 

Regulated  Navigation  Area;  Brunswick, 
GA 

agency:  Coast  Guard.  DOT. 

action:  Notice  of  proposed  rulemaking. 


The  Coast  Guard  is  considering  a 
proposal  to  chdnge  33  CFR  Part  165  by 
establishing  a  Regulated  Navigation 
Area  in  the  Port  of  Brunswick,  GA.  All 
vessels  over  500  Gross  Tons  departing 
the  Port  of  Brunswick.  GA.  at  any  time 
other  than  during  flood  current,  would 
be  required  to  approach  the  Sidney 
Lanier  Bridge  (U.S.  Route  17)  in  such  a 
manner  so  as  to  be  shaped  up  for  bridge 
transit  before  passing  a  point  of  no 
return  and  being  committed  to  the 
transit.  These  additional  navigation 
precautions  are  proposed  because  of  the 
history  of  collisions  with  the  bridge. 

DATES:  Comments  must  be  received  on 
or  before  October  5, 1987. 

ADDRESS:  Comments  should  be  mailed 
to  Commanding  Ot'ficer.  Coast  Guard 
Marine  Safely  Office.  Sa\annah.  P.O. 
Box  8191,  Savannah.  Georgia  31402- 
8191.  The  comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  at 
Coast  Guard  Marine  Safety  Office 
Savannah,  Georgia.  Normal  office  hours 
are  between  8:00  A.M.  and  4:00  P.M.. 
Monday  through  Friday,  except 
holidays.  Comments  may  also  be  hand- 
delivered  to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Chief  Warrant  Officer  Danny  R.  Buck, 
Project  Officer.  (912)  944-4371  at  Marine 
Safety  Office  Savann.ih.  G.\, 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  data  or 
arguments.  Persons  submitting 
com.ments  should  include  their  names 
and  addresses,  identify  this  notice 
(CGD7  87-27)  and  the  specific  section  of 
the  proposal  to  which  their  comments 
apply,  and  give  reasons  for  each 
comment. 

The  regulation  may  be  changed  in 
light  of  comments  received.  All 
comments  received  before  the 
expiration  of  the  comment  period  will  be 
considered  before  final  action  is  taken 
on  this  proposal.  No  public  hearing  is 
planned,  but  one  may  be  held  if  written 
requests  for  a  hearing  are  received  and 
it  is  determined  that  the  opportunity  to 
make  oral  presentations  will  aid  the 
rulemaking  process. 


Drafting  Information 

The  drafters  of  this  notice  are  Chief 
Warrant  Officer  Danny  R.  Buck,  U.S. 
Coast  Guard.  Project  Officer  and 
Lieutenant  Commander  S.  T.  Fuger,  U.S. 
Coast  Guard.  Project  Attorney,  Seventh 
Coast  Guard  District  Legal  Office. 

Discussion  of  Proposed  Regulation 

Original  construction  on  the  Sidney 
Lanier  Bridge  began  in  1948  and  was 
completed  in  1956.  It  was  designed  to 
accommodate  vessels  with  smaller 
overall  dimensions  and  displacement 
tonnages  than  many  of  the  vessels  going 
through  the  drawspan  today.  The 
horizontal  clearance  of  the  span  is  250 
ft.  The  fender  system  does  not  afford 
protection  to  the  bridge  structure  from 
allision  by  larger  modern  vessels. 

The  bridge  is  constructed 
perpendicular  to  the  Turtle  River 
Channel.  Vessels  departing  to  sea  from 
the  Turtle  River  require  only  minor 
course  adjustments  to  maintain 
alignment  with  the  center  of  the  channel 
and  span. 

The  East  River  Channel  intersects  the 
Turtle  River  at  a  50-degree  angle 
approximately  1200  ft.  above  the  Sidney 
Lanier  Bridge.  Vessels  departing  for  sea 
from  the  East  River  must  make  a  50 
degree  left  turn  as  they  enter  the  Turtle 
River.  The  start  and  rate  of  turn  must  be 
controlled  so  that  the  vessels  finish  their 
turn  near  the  centerline  of  the  Turtle 
River  Channel  because  room  for  further 
corrective  maneuvers  before  reaching 
the  bridge  is  limited. 

The  strikings  of  the  bridge  by  M/V 
African  Neptune  in  1972.  and  by  the  M/ 
V  Ziemia  Bialostocka  in  1987,  each 
involved  vessels  departing  for  sea  from 
the  East  River.  In  each  case  the  vessel 
failed  to  achieve  alignment  with  the 
center  of  the  Turtle  River  Channel  after 
making  the  left  turn.  In  the  case  of  the 
M/V  African  Neptune,  the  proximate 
cause  was  determined  to  be  an 
improperly  executed  helm  order.  A 
determination  of  the  proximate  cause  of 
the  M/V  Ziemia  Bialostocka  allision  is 
pending. 

In  both  cases,  by  the  time  it  was 
realized  that  the  vessels  would  not 
shape  up  for  a  safe  transit,  they  were 
too  close  to  the  bridge  to  avoid  allision 
by  backing  engines  or  turning. 

The  Coast  Guard  is  concerned  that 
further  allisions  with  the  bridge  are 
possible  given  the  navigation 
environment  in  the  Port  of  Brunswick 
and  desires  to  reduce  the  risk  of  such  an 
event. 

During  the  period  of  repairs  to  the  lift 
span  and  fender  system  of  the  bridge. 
Captain  of  the  Port  Savannah  issued 
Order  Number  13-87  which  required 


that,  except  on  the  flood  tide,  all  vessels 
over  500  CRT  departing  the  Port  of 
Brunswick  for  sea  approach  the  Sidney 
Lanier  Bridge  only  from  the  Turtle  River, 
so  as  to  be  shaped  up  for  the  bridge 
transit  before  reaching  Buoy  C  "1".  The 
effect  of  the  order  was  to  require  that 
vessels  departing  the  East  River  turn  up 
the  Turtle  River  and  proceed 
approximately  15  NM  to  an  area  south 
of  Andrews  Island,  and  then  turn  and 
reverse  course  and  proceed  down  the 
Turtle  River  Channel  on  a  straight 
course  through  the  bndge  span.  An 
exception  was  made  for  flood  tide 
conditions,  because  the  current  results 
in  greater  vessel  control  and  possibility 
for  evasive  action.  The  order  simplified 
the  approach  to  and  transit  through  the 
bridge,  and  reduced  the  risk  of  striking 
by  obviating  the  need  for  the  50  degree 
left  turn  in  close  proximity  to  the  bridge. 

Navigation  pursuant  to  COTP  Order 
13-87  has  proved  to  be  satisfactory.  No 
incidents  have  been  reported  nor  has 
undue  delay  to  vessels  resulted.  In  the 
first  two  months  under  the  order.  67 
vessels  departing  from  East  River  were 
affected.  The  added  transit  up  and  down 
the  Turtle  River  added  approximately 
one  hour  to  each  vessel  s  sailing  time.  In 
addition,  most  vessels  required  an 
average  of  1  hour  additional  tug  service. 

The  Brunswick  Pilots  have  suggested 
a  method  of  approach  to  the  Sidney 
Lanier  Bridge  in  addition  to  that 
provided  for  in  COTP  Order  13-87.  This 
method  would  apply  to  vessels 
departing  from  the  East  River,  and 
would  involve  stopping  such  vessels  at 
the  junction  of  the  East  R:ver  and  Turtle 
River  Channels  and  then  using  tug 
assistance  or  installed  bow  thrusters  to 
achieve  proper  channel  alignment 
before  proceeding. 

This  suggested  method  appears 
reasonable  in  that  it  obviates  the  nsk 
sought  to  be  avoided  in  COTP  Order  13- 
87,  and  desirable  in  that  it  reduces  delay 
to  vessels  to  an  estimated  15  minutes.  It 
has  been  incorporated  in  the  proposed 
rulemaking. 

The  channel  through  the  Sidney 
Lanier  Bridge  is  the  sole  means  of 
access  to  the  harbor  for  deep  draft 
shipping  in  the  Port  of  Brunswick  If  the 
bridge  were  damaged  in  the  closed 
position,  the  Port  of  Brunswick  would  be 
closed  to  commercial  vessel  traffic  for 
an  extended  period  pending  repairs  to 
the  bridge.  The  economic  costs 
associated  with  the  operational 
procedures  established  by  the 
regulations  are  believed  to  be 
substantially  less  than  that  from  damage 
to  the  bridge  or  closure  of  the  port 
should  another  bridge  striking  occur. 
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Proposdls  for  alteration  of  the 
ricivigiition  environment  in  the  Port  of 
Brunswick,  such  as  by  dredging  in  the 
area  between  Andrews  Island  and  the 
channel  junctions,  have  been  made  as  a 
result  of  the  most  recent  incident  and 
are  being  considered  by  appropriate 
agencies.  Alterations  being  proposed  are 
sought  to  reduce  the  risk  of  further 
bridge  strikings.  The  Coast  Guard 
believes  that  it  is  appropriate  to  go 
forward  with  this  rulemaking  and 
regulate  navigation  in  vicinity  of  the 
bridge  until  changes  to  the  navigation 
environment  make  regulation 
unnecessary 

Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  non-major  under 
E.xecutive  Order  12291  on  Federal 
Regulation  and  non-significant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034: 
February  26,  19"9).  The  economic  impact 
of  this  proposal  is  expected  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary. 

The  effect  of  the  regulation  will  he  to 
require  a  vessel  departing  the  Brunswick 
Harbor  on  other  than  flood  current  to 
maneuver  into  the  Turtle  River  from  the 
East  River  in  an  east  bound  direction 
and  turn  around  before  approaching  the 
Sidney  Lanier  Bridge  for  maneuvering  to 
sea,  or  to  stop  and  turn  at  the  channel 
junctions.  This  is  projected  to  add 
approximately  15  minutes  to  one  hour  to 
a  vessel's  outbound  harbor  transit  time. 
The  amount  of  time  required  will 
depend  upon  which  maneuver  is 
selected. 

Since  the  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Cuard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  Safety,  .\avigation 
(welter).  Security  measures.  Vessels, 
Waterways. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  165 
of  Title  33,  Code  Federal  Regulations,  as 

follows, 

PART  165— [AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1225  and  1231;  50 
U  S.C.  191:  49  CFR  1,46  and  33  CFR  t.05-l(g). 
6  04-1.  6  04-6.  Hnd  160.5. 

2.  Section  165.7  is  revised  to  read  as 
follows: 


§  165.7     Brunswick,  Georgia,  Turtle  River, 
Vicinity  of  Sidney  Lanier  Bridge. 

Except  during  the  flood  tide,  every 
vessel  over  500  GRT  departing  the  Port 
of  Brunswick  for  sea  shall  do  so  only 
from  the  Turtle  River,  so  as  to  he  shaped 
up  for  bridge  transit: 

(a)  Before  reaching  Turtle  River  Buoy 
"1"  (Light  List  Number  6050);  or, 

(b)  Before  reaching  the  intersection  of 
Brunswick  Harbor  Range  and  Turtle 
River  Lower  Range,  provided  that  the 
vessel: 

(1)  Be  equipped  with  an  operable  bow 
thruster  or  have  tug  assistance;  and 

(2)  Be  stopped  and  maneuvered  with 
no  appreciable  way  on  until  aligned 
with  the  centerline  axis  of  the  Turtle 
River  Channel. 

Dated:  August  19,  1987. 
M.J.  OBrien, 

Captain,  U.S.  Coast  Guard  Acting 
Commander.  Seventh  Coast  Guard  District. 
[FR  Doc.  87-20338  Filed  9-2-87;  8:45  am) 
BILLING  CODE  4910>14-M 


33  CFR  Part  165 
[CGD7  87-221 

Security  Zone;  St.  Johns  River, 
Jacksonville,  FL 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  is 
considering  establishing  a  Security  Zone 
on  the  north  bank  of  the  St.  Johns  River 
at  the  junction  of  Brill's  Cut  Range  and 
Broward  Point  Turn:  said  zone  to  be 
activated  by  the  Captain  of  the  Port, 
Jacksonville,  Florida,  at  the  request  of 
Commander,  Fast  Sealift  Squadron 
ONE,  should  a  threat  arise.  This  security 
zone  is  necessary  for  the  protection  of 
vital  United  States  assets  aboard  Fast 
Sealift  ships  layberthed  at  Sealift 
Terminals. 

DATES:  Comments  must  be  received  on 
or  before  October  19, 1987. 

ADDRESSES:  Comments  should  be 
mailed  to  USCG  Marine  Safety  Office, 
2831  Talleyrand  Avenue,  Jacksonville, 
Florida  32206.  The  comments  and  other 
materials  referenced  in  this  notice  will 
be  available  for  inspection  and  copying 
at  the  USCG  Marine  Safety  Office  at  the 
above  address.  Normal  office  hours  are 
between  7:30  a.m.  and  4:00  p.m.,  Monday 
through  Friday,  except  holidays. 
Comments  may  also  be  hand  delivered 
to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Commander  H.  Henderson, 
at  telephone  number  (904)  791-2648. 


SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views  data;  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
(CGD7  87-22)  and  the  specific  section  of 
the  proposal  to  which  their  comments 
apply,  and  give  reasons  for  each 
comment.  The  regulation  may  be 
changed  in  light  of  comments  received. 
All  comments  received  before  the 
expiration  of  the  comment  period  will  be 
considered  before  final  action  is  taken 
on  this  proposal.  No  public  hearing  is 
planned,  but  one  may  be  held  if  written 
requests  for  a  hearing  are  received  and 
it  is  determined  that  the  opportuniTvto 
make  oral  presentations  will  aid  the 
rulemaking  process. 

Drafting  Information 

The  drafters  of  this  notice  are 
Lieutenant  (junior  grade)  K.  L.  Rhodes, 
project  officer,  and  Lieutenant 
Commander  S.  T.  Fuger,  jr.,  project 
attorney.  Seventh  Coast  Guard  District 
Legal  Office. 


Discussion  of  Proposed  Regulation 

Recent  international  developments 
have  highlighted  the  potential  for 
terrorist  activities  involving  vital  United 
States  assets.  It  is  desirable  for  the 
protection  of  Fast  Sealift  ships  moored 
at  Sealift  Terminal  near  Dunn's  Creek 
on  the  St.  Johns  River,  to  have  a  means 
of  implementing  heightened  security  in 
response  to  a  potential  terrorist  threat. 
A  security  zone  which  can  be  activated 
in  the  event  of  a  threat  will  augment 
protection  of  these  assets.  This 
regulation  is  issued  pursuant  to  50 
U.S.C.  191  as  set  out  in  the  authority 
citation  for  all  of  Part  165. 

Economic  Assessment  and  Certification 

This  proposed  regulation  is 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
regulation  and  nonsignificant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034, 
February  26,  1979).  The  economic  impact 
of  this  proposal  is  expected  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary.  Vessels  transiting  the  St. 
Johns  River  at  Brill's  Cut  Range  and 
Broward  Point  Turn  will  be  unaffected 
by  the  establishment  of  the  zone,  as  it 
does  not  impede  navigation  in  the 
channel.  Since  the  security  zone  will  be 
activated  only  if  a  Security  threat  is 
perceived,  only  minor  delays  to  other 
mariners  can  be  foreseen. 

Since  the  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
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Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Security  measures,  Vessels, 
Waterways. 

Proposed  Regulation 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  165 
of  Title  33,  Code  of  Federal  Regulations 

as  follows; 

PART  165— [AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  I'.S.C.  122.5  and  1231;  .50 
U.S  C.  191;  49  CFR  1.46  dnd  33  CFR  1.0,5-l|g), 
6.04-1,  6.04-6.  and  160.5. 

2.  Section  165.710  is  added  to  read  as 
follows: 

§165.710    St.  Johns  River,  Jacksonville, 
Florida. 

(ci)  The  water,  land,  and  land  and 
water  located  within  the  following  area 
is  established  as  a  security  zone  when 
activated  by  the  Captain  of  the  Port, 
Jacksonville,  Florida:  the  north  bank  of 
the  St.  lohns  River  at  the  junction  of 
Brill's  Cut  Range  and  Broward  Point 
Turn,  centered  at  Latitude  30-24-25'  N. 
Longitude  081-34-55'  W.  including  800 
feet  of  the  north  bank  in  each  direction 
(1600  feet  total)  up  and  down  river  from 
this  position  (as  defined  by  a  corrugated 
steel  bulkhead  which  extends  in  a 
southeasterly  direction  along  the  north 
bank  commencing  at  the  entrance  to 
Dunn's  Creek)  and  extending  offshore  to 
the  northern  edge  of  the  ship  channel, 
and  extending  onshore  approximately 
300  feet  to  a  steel  chain-link  fence. 

(b)  When  the  security  zone  is 
activated,  no  unauthorized  persons  shall 
enter  this  zone  and  no  unauthorized 
water  craft  shall  approach  ships  that  are 
berthed  within  this  zone,  nor  shall  any 
unauthorized  vessel  moor  alongside  the 
corrugated  steel  bulkhead  anywhere 
within  the  security  zone. 

(c)  The  general  regulations  governing 
security  zones  contained  in  33  CFR 
165.33  apply. 

(d)  Captain  of  the  Port,  Jacksonville, 
F'lorida,  will  activate  the  security  zone 
by  means  of  locally  promulgated 
notices. 

Dated:  August  31. 1987. 
M.  Woods, 

Captain,  U.S.  Coast  Guard,  Captain  ofthn 
.'art.  Jacksonville.  Florida. 
!FR  Doc  8--:0339  Filed  9-2-87;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

IA-7-FRL-3256-41 

Approval  and  Promulgation  of 
Implementation  Plans,  for  State  of 
Iowa;  Stack  Heights 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rulemaking. 

summary:  In  compliance  with  a 
maniiale  from  the  U.S.  Court  of  Appeals 
for  the  DC.  Circuit,  EPA  promulgated 
revisions  to  its  stack  height  regulations 
on  July  8, 1985.  As  required  by  section 
406(d)(2)  of  the  Act.  each  state  was  to 
review  its  State  Implementation  Plan 
(SIP)  for  consistency  with  EPA's  revised 
requirements  and  to  submit  revisions  as 
necessary. 

On  May  20,  1988,  the  state  of  Iowa 
submitted  its  stack  height  SIP  revision; 
additional  material  was  submitted  on 
September  15.  1986.  The  state  submittal 
included  revised  regulations  and  a 
formal  declaration  that,  except  for  one 
area,  sources  in  the  state  are  not  subject 
to  any  emission  limit  revisions  in  accord 
with  EPA's  revised  requirements. 
Today's  action  proposes  to  approve  the 
state's  stack  height  SIP.  The  state  has 
committed  to  submit  revised  emission 
limits  for  the  sources  in  the 
aforementioned  area;  thus,  these 
revisions  will  be  addressed  in  a  future 
Federal  Register  action. 

DATES:  Public  comments  must  be 
rei  ei'.  ed  on  or  before  November  2. 1987. 
ADDRESSES:  Comments  should  be  sent 
to  Robert  J.  Chanslor,  Environmental 
Protection  Agency,  726  Minnesota 
Avenue,  Kansas  City,  Kansas  66101. 

The  state  submission  is  available  for 
inspection  during  normal  business  hours 
at  the  above  address  and  at  the  Iowa 
Department  of  Natural  Resources,  9<X) 
East  Grand.  Des  Moines.  Iowa  50319. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  J.  Chanslor  at  (913)  236-2893;  FTS 

757-28^3 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  February  8, 1982  (47  FR  5864),  EPA 
promulgated  final  regulations  limiting 
stack  height  credits  and  other  dispersion 
techniques  as  required  by  Section  123  of 
the  Clean  Air  Act  (the  Act).  These 
regulations  were  challenged  in  the  U.S. 
Court  of  Appeals  for  the  D.C.  Circuit  by 
the  Sierra  Club  Legal  Defense  Fund,  Inc.; 
the  Nautal  Resources  Defense  Council, 
Inc.;  and  the  Commonwealth  of 


Pennsylvania  in  Sierra  Club  v.  EP.\,  719 
F.2d  436.  On  October  11, 1983,  the  court 
issued  its  decision  ordering  EPA  to 
reconsider  portions  of  the  stack  height 
regulations,  reversing  certain  portions 
and  upholding  other  portions. 

On  February  28, 1984,  the  electric 
power  industry  filed  a  petition  for  a  wnfc 
of  certiorari  with  the  U.S.  Supreme 
Court.  On  July  2, 1984,  the  Supreme 
Court  denied  the  petition  (104  S.  Cf. 
3571),  and  on  July  18, 1984,  the  Court  of 
Appeals"  mandate  formally  issued, 
implementing  the  court's  decision  and 
requiring  EPA  to  promulgate  revisions  fo 
the  stack  height  regulations  within  six 
months.  The  promulgation  deadline  w  ,is 
ultimately  extended  to  June  27, 1985. 

Revisions  to  the  stack  height 
regulations  were  proposed  on  November 
9, 1984  (49  FR  44878),  and  finalized  on 
July  8,  1985  (50  FR  27892).  The  revisions 
redefined  a  number  of  specific  terms 
including  '"excessive  concentrations", 
"dispersion  techniques",  "nearby  ",  and 
other  important  concepts,  and  modified 
some  of  the  bases  for  determining  GEP 
stack  height. 

Pursuant  to  section  406(d)(2)  of  the 
Act,  all  states  were  required  to:  (1) 
Review  and  revise,  as  necessary,  their 
SIPs  to  include  provisions  that  limit 
Stack  height  credit  and  dispersion 
techniques  in  accordance  with  the 
revised  regulations,  and  (2)  review  all 
existing  emission  limitations  to 
determine  whether  any  of  these 
limitations  have  been  affected  by  slack 
height  credits  above  GEP  or  any  other 
dispersion  techniques.  For  any 
limitations  so  affected,  states  were  to 
prepare  revised  limitations  consistent 
with  their  revised  SIPs.  All  SIP  revisions 
and  revised  emission  limits  were  to  be 
submitted  to  EPA  within  nine  months  of 
promulgation,  as  required  by  section 
406. 

Subsequently,  EPA  issued  detailed 
guidance  on  conducting  the  necessary 
reviews.  For  the  review  of  emission 
limitations,  states  were  to  prepare 
inventories  of  stacks  greater  then  65 
meters  in  height  and  sources  with 
emissions  of  sulfur  dioxide  (SO2)  in 
excess  of  5.000  tons  per  year.  These 
limits  correspond  to  the  de  minimis  GEP 
stack  height  and  the  de  minimis  SOi 
emission  exemption  from  prohibited 
dispersion  techniques.  These  sources 
were  then  reviewed  for  conformance 
with  the  revised  regulations.  State 
submissions  were  to  contain  an 
evaluation  of  each  stack  and  source  in 
the  inventory. 


UM  I 


II.  Review  of  the  State  Submittal 

.4.  Regulations 

On  May  20,  1986.  the  state  submitted 
its  slack  height  SIP.  The  submittal 
contained  revised  Chapters  22  and  23 
regulations  which  addressed  EPA's 
requirements  as  amended  on  July  8. 
1985.  The  regulations  were  adopted  by 
the  Water,  Air  and  Waste  Commission 
on  April  22,  1986,  after  proper  notice  and 
public  hearing  in  accord  with  40  CFR 
51.102. 

Paragraph  22.3(1  )C.  provides  that,  for 
new  source  construction  permits,  an 
emission  limitation  shall  not  be  affected 
in  any  manner  by  stack  height  above 
GEP  or  by  any  other  prohibited 
dispersion  techniques.  This  provision 
meets  the  requirements  of  40  CFR  51.164 
(old  §  51.18(1)). 

Subrule  23.1(4)  sets  limits  for  the 
maximum  stack  height  credit  to  be  used 
for  the  purpose  of  setting  emission 
limitations  and  is  consistent  with  40 
CFR  51.118(a)  (old  §  51.12(j)).  The 
definitions  of  "stack",  "a  stack  in 
existence",  "dispersion  technique", 
"nearby",  and  "excessive 
concentration"  as  set  forth  in  40  CFR 
51.1(ff)  through  (hh),  (jj),  and  (kk)  as 
amended  on  [uly  8,  1985,  are  adopted  by 
reference.  (These  definitions  are  now  at 
40  CFR  51.100(fn  through  (hh),  (jj),  and 
(kk)].  The  exemptions  provided  in  40 
CFR  51.118(b)  (old  §  51.12(k))  are  also 
adopted  by  reference.  The  state's 
definition  of  "good  engineering  practice" 
is  consistent  with  40  CFR  51.100(ii)  (old 
§  51.1(ii)).  Consistent  with  40  CFR 
51. 118(a)  (old  §  51.12(j])  and  51.164  (old 
§  51.18(1)),  the  subrule  meets  the  public 
participation  requirements  regarding 
emission  limitations  established  in 
consideration  of  field  studies  or  fluid 
modeling. 

Subrule  23.3(2)  was  amended  to  delete 
provisions  which  addressed 
supplemental  control  systems.  Such 
system  would  constitute  a  prohibited 
dispersion  technique  under  40  CFR 
51.100(hh)  (old  §  51.1(hh)). 

The  regulations  adopted  by  the  state 
of  Iowa  do  not  include  EPA's  definition 
of  emission  limitation  or  emission 
standard  found  at  40  CFR  51.100(z)  (old 
51.1(zl).  Iowa's  regulations  contain  a 
definition  for  "emission  standard"  at 
Rule  20.2,  DeTinitions.  That  definition  is 
not  consistent  with  the  EPA  definition  at 
51.100(z).  On  April  22,  1987.  the  state  of 
Iowa  provided  EPA  with  a  letter 
committing  to  a  revision  of  its  emission 
standard  definition  before  the  end  of 
September  1987,  which  will  be 
consistent  with  EPA's  definition.  EPA 
proposes  to  incorporate  the  state's 
committal  letter  as  part  of  the  SIP  in  the 
final  rulemaking,  unless  the  definition  of 


emission  standard  is  revised  and 
submitted  prior  to  final  rulemaking. 

B.  Analysis  of  Affected  Facilities 

The  state's  May  20  submittal  also 
included  a  formal  statement,  including 
documentation,  that  no  source-specific 
emission  limitations  revisions  were 
necessary;  i.e.,  negative  declarations. 
EPA's  initial  review,  however, 
concluded  that  sources  in  the  Muscatine 
area  would  require  extensive  reanalysis 
and  possibly  emission  limit  revisions. 
Also,  additional  documentation  was 
needed  for  the  remainder  of  the  state's 
affected  facilities  whose  negative 
declarations  were  consistent  with  EPA 
policy. 

On  September  15. 1986.  the  state 
submitted  the  necessary  additional 
documentation  and  formally  withdrew 
its  negative  declarations  for  three 
sources  in  the  Muscatine  area:  (1)  Iowa- 
Illinois  Louisa  Generating  Station;  (2) 
Muscatine  Powrer  and  Water  and  (3) 
Grain  Processing  Corporation.  The 
September  15  submittal  included  a 
commitment  to  reanalyze  the  Muscatine 
area  sources  and  to  submit  revised 
emission  limitations  as  necessary  by 
June  30, 1987.  Those  revisions  will  be 
addressed  in  a  future  Federal  Reeister 
notice. 

For  the  remainder  of  the  sources  in 
Iowa,  EPA  has  determined  that  no 
revisions  of  existing  emissions  limits  are 
required  by  the  Clean  Air  Act.  section 
123,  which  provides  that  an  emissions 
limit  shall  not  be  affected  in  any  manner 
by  a  prohibited  dispersion  technique. 
Several  of  the  emissions  limits  outside 
of  Muscatine  were  established  through 
dispersion  modeling  which  included 
stack  heights  equal  to  or  less  than  good 
engineering  practice  (GEP).  The 
emission  limits  for  most  sources  outside 
the  Muscatine  area  were  based  on  an 
"example  region"  approach.  Pursuant  to 
EPA's  regulations  (36  FR  15486  (August 
14. 1971)),  these  emissions  limits  were 
not  based  on  air  quality  demonstrations 
specific  to  the  actual  sources.  The 
"example"  region"  approach  as  used  by 
the  state  of  Iowa  did  not  give  credit  for 
stack  height  in  excess  of  GEP  as  defined 
by  section  123  of  the  Clean  Air  Act, 

A  detailed  review  of  the  state 
submittals  is  contained  in  the  EPA- 
prepared  technical  support  document 
and  is  available  for  public  inspection  at 
the  EPA  Regional  Office  listed  in  the 
ADDRESS  Section  of  this  notice. 

EPA  intends  to  add  the  documented 
source-specific  negative  declarations 
and  the  September  15  commitment  to 
the  Iowa  SIP  as  additional  material.  This 
will  provide  a  clear  record  of  the  state's 
actions  and  intentions  in  these  matters. 


Proposed  Action 

EPA  proposes  to  approve  the 
amended  Iowa  Chapters  22  and  23 
regulations  which  address  EPA's  revised 
stack  height  requirements.  Also.  EPA 
proposes  to  approve  the  state's  source- 
specific  negative  declarations  which 
certify  that,  excluding  the  Muscatine 
area,  affected  facilities  in  the  state  do 
not  require  emission  limit  revisions  in 
accord  with  EPA's  revised  stack  height 
requirements. 

EPA  is  soliciting  comments  on  today's 
proposed  rulemaking.  The  Administrator 
will  consider  comments  received  in 
deciding  to  approve  the  state's  SIP 
submittal. 

Under  5  U.S.C.  605(b).  1  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709.) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Sulfur  oxides. 

Authority:  42  U.S.C.  7401-7642. 

Date:  November  14,  1986. 
Morris  Kay, 
Regional  Administrator. 

Editorial  Note:  This  document  was  received 
at  the  Office  of  the  Federal  Register  August 
31. 1987. 

(FR  Doc.  87-20295  Filed  9-2-87:  8:45  am] 

BILUNQ  CODE  6560-50-M 


40  CFR  Parts  80,  86,  and  600 

IAMS-FRL-3256-21 

Control  of  Gasoline  and  Alcohol 
Blends  Volatility  and  Evaporative 
Emissions,  and  Refueling  Emissions 
From  New  Motor  Vehicles  and  Engines 

AGENCY:  Environmental  Protection 

Agency. 

action:  Notice  of  public  hearing. 

summary:  This  notice  announces  the 
time  and  place  for  a  combined  public 
hearing  on  EPA's  proposed  regulation  to 
control  refueling  emissions  and  the 
proposed  regulation  to  control  the 
volatility  of  gasoline  and  alcohol  blends 
sold  in  the  summertime.  These  proposals 
were  both  published  in  the  Federal 
Register  on  August  19, 1987  (52  FR  31162 
and  52  FR  31274). 

DATES:  This  hearing  is  scheduled  to  take 
place  on  October  27-29, 1987.  The 
hearing  will  be  convened  at  9:00  a.m.  on 
each  day  and  will  adjourn  at  5:00  p.m.  or 
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such  later  time  as  may  be  necessary  for 
completion  of  testimony.  Depending 
upon  the  extent  of  testimony,  the  full 
three  days  may  not  be  needed.  In  that 
case,  the  hearing  will  conclude  upon 
presentation  of  all  testimony. 
ADDRESSES:  The  public  hearing  will  be 
held  at  the  Dulles  International  Airport 
Holiday  Inn,  1000  Sully  Road,  Sterling, 
Virginia  (outside  Washington,  DC). 
Materials  relevant  to  the  proposed 
refueling  emission  controls  are  available 
in  Public  Docket  No.  A-87-11.  Materials 
relevant  to  the  proposed  gasoline 
volatility  regulations  are  available  in 
Public  Docket  No.  A-85-21.  These 
dockets  are  located  at  the 
Environmental  Protection  Agency. 
Central  Docket  Section,  Room  4,  South 
Conference  Center,  Waterside  Mall,  401 
M  Street  SW.,  Washington,  DC  20460. 
The  docket  section  is  open  for 
inspection  weekdays  between  8:00  a.m. 
and  3:00  p.m.  A  reasonable  fee  may  be 
charged  for  providing  copies  of  material 
in  the  dockets. 

FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  Philip  Carlson.  U.S.  Environmental 
Protection  Agency,  Emission  Control 
Technology  Division,  2565  Plymouth 
Road.  Ann  Arbor,  MI  48105,  Telephone: 
(313)  668-^270. 

SUPPLEMENTARY  INFORMATION:  Any 
person  desiring  to  make  a  statement  at 
the  public  hearing  should  notify  the 
contact  person  indicated  above  of  such 
intention,  in  writing  or  by  telephone,  by 
October  13,  1987.  When  notifying  the 
contact  person  of  your  intent  to  make  a 
statement  at  the  hearing,  please  specify 
any  need  for  audio-visual  equipment.  It 
is  suggested  that  sufficient  copies  of  any 
written  statement  or  material  be  brought 
to  the  hearing  for  distribution  to  the 
audience. 

A  sign-up  sheet  will  be  available  at 
the  registration  table  the  morning  of  the 
hearing  for  scheduling  the  order  of 
testimony.  However,  depending  on  the 
number  of  people  wishing  to  testify,  the 
hearing  officer  may  elect  to  schedule 
panels  of  testifiers  in  order  to  facilitate 
conduction  of  the  hearing. 

A  joint  hearing  has  been  scheduled  for 
these  two  proposals  in  recognition  of  the 
interactions  between  some  aspects  of 
the  proposals.  However,  in  order  to 
insure  an  orderly  public  review  and 
clearly  distinguish  between  the  two, 
commenters  wishing  to  testify  on  both 
proposals  are  requested  to  prepare  their 
testimony  so  as  to  furnish  separate 
comments  on  each  proposal. 

Also,  EPA  recommends  that  parties 
interested  in  commenting  on  Bonner  and 
Moore's  most  recent  refinery  modeling 
comment  on  the  final  report  rather  than 
on  the  draft  report  which  is  already  in 


Public  Docket  No.  85-21  (Document  No. 
Il-A-30).  The  final  report  will  be  placed 
m  this  docket  on  or  about  September  11. 
It  will  contain  a  number  of  sensitivity 
analyses  not  contained  in  the  draft  as 
well  as  correct  errors  in  the  draft  report. 
The  record  for  the  hearing  will  remain 
open  until  November  30.  1987,  to  allow 
submission  of  rebuttal  testimony  and 
supplementary  information.  Any 
material  submitted  during  this  period  of 
time  should  be  sent  to  the  EPA  Central 
Docket  Section  at  the  address  given 
above,  Attention:  Docket  No.  A-87-11 
for  the  refueling  emission  control 
proposal,  or  Attention:  Docket  A-85-21, 
for  the  gasoline  volatility  control 
proposal.  It  is  also  requested,  but  not 
required,  that  a  copy  of  this  submittal  be 
sent  directly  to  the  contact  person 
indicated  above. 

Persons  intending  to  participate  in  the 
hearing  may  submit  written  questions  on 
any  matters  relevant  to  this  proposal  to 
the  presiding  officer  at  any  time.  To  the 
extent  that  time  permits,  the  presiding 
officer,  at  his  discretion,  may  direct 
these  questions  to  witnesses  testifying 
at  the  hearing  or  as  appropriate  to  EPA 
personnel  present  at  the  hearing  for 
answers.  If  time  does  not  permit  all  such 
written  questions  to  be  addressed  at  the 
hearing.  EPA  will  provide  the  remaining 
questions  to  the  appropriate  witnesses 
or  EPA  personnel  for  written  response  to 
be  placed  in  the  rulemaking  docket. 

Commenters  desiring  to  submit 
proprietary  information  should  clearly 
distinguish  such  information  from  other 
comments  to  the  greatest  extent 
possible,  and  label  it  "Confidential 
Business  Information."  Submissions 
containing  such  proprietary  information 
should  be  sent  directly  to  the  EPA 
contact  person  indicated  above,  and  not 
to  the  Public  Docket,  to  insure  that 
proprietary  information  is  not 
inadvertently  placed  in  the  docket. 

Information  covered  by  such  a 
proprietary  claim  will  be  disclosed  by 
EPA  only  to  the  extent,  and  by  means  of 
the  procedures  set  forth  in  40  CFR  Part 
2.  If  no  claim  of  confidentiality 
accompanies  the  information  when  it  is 
received  by  EPA.  it  will  be  made 
available  to  the  public  without  further 
notice  to  the  commenter. 

Mr.  J.  Craig  Potter.  Assistant 
Administrator  for  the  Office  of  Air  and 
Radiation,  is  hereby  designated  as  the 
Presiding  Officer  of  the  hearing.  The 
hearing  will  be  conducted  informally 
and  technical  rules  of  evidence  will  not 
apply.  A  written  transcript  of  the 
hearing  will  be  taken.  Anyone  desiring 
to  purchase  a  copy  of  this  transcript 
should  make  arrangements  individually 
with  the  court  reporter  recording  the 
hearing. 


Date.  Augu.sl  27.  1967. 
W.  Ra>  Cunningham. 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

\VR  Doc.  87-20296  Filed  9-2-87;  8:45  am] 
BILLING  CODE  6S«>-S<Mi 

40  CFR  Part  261 
ISW-FRL-3254-21 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Proposed  Exclusion 

agency:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule  and  request  for 

comment, 

SUMMARY:  The  Environmental  Protection 
Agency  (EP.A)  today  is  proposing  to 
exclude  from  the  list  of  hazardous 
wastes  contained  in  40  CP'R  261.31  and 
261.32  solid  waste  that  will  be  generated 
from  the  treatment  of  Syntex  lagoon 
sludge  by  EPAs  Mobile  Incineration 
System  located  in  McDowell.  Missouri. 
This  action  responds  to  a  delisting 
petition  submitted  under  40  CFR  260.20, 
which  allows  any  person  to  petition  the 
Administrator  to  modify  or  revoke  any 
provision  of  Parts  260  through  265.  124, 
270,  and  271  of  Title  40  of  the  Code  of 
Federal  Regulations  and  40  CFR  260.22, 
which  specifically  provides  generators 
the  opportunity  to  petition  the 
Administrator  to  exclude  a  waste  on  a 
"generator-specific  basis"  from  the 
hazardous  waste  list. 
DATES:  EPA  will  accept  public 
comments  on  this  proposed  action  until 
October  5.  1987  Comments  postmarked 
after  the  close  of  the  comment  period 
will  be  stamped  "late." 

Any  person  may  request  a  hearing  on 
this  proposed  action  by  September  14. 
1987.  The  request  must  contain  the 
information  prescribed  in  40  CFR 
260.20(d). 

ADDRESSES:  Send  three  copies  of  your 
comments  to  EPA.  Two  copies  should  be 
sent  to  the  Docket  Clerk.  Office  of  Solid 
Waste  (WH-562).  U.S.  Environmental 
Protection  Agency,  401  M  Street.  SW.. 
Washington,  DC  20460.  A  third  copy 
should  be  sent  to  jim  Kent,  Variances 
Section,  Assistance  Branch.  PSP/OSW 
(WH-563).  US.  Environmental 
Protection  Agency.  401  M  Street,  SW., 
Washington,  DC  20460.  Identify  your 
comments  at  the  top  with  this  regulatory 
docket  number:  "F-87-SSDP-FFFFF. " 

Requests  for  a  hearing  should  be 
addressed  to  Bruce  Weddle.  Director, 
Permits  and  State  Programs  Division, 
Office  of  Solid  Waste  (WH-563),  U.S. 
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F.n\ironiTientcil  Protection  A^tTicy.  401  M 
Street,  SW..  Udshington,  DC  20460. 

The  RCRA  rej;u!ator>'  docket  for  this 
proposed  action  is  located  at  U.S. 
Kr.'.  ironmental  Protection  Agency.  401  M 
Street.  SW.  (sub-basement). 
Washington.  DC  20460.  and  is  available 
fur  viewing  from  9:(X)  a.m.  to  4:00  p.m., 
Monday  throuuh  Friday,  e.xcluding 
Federal  holidays.  Call  "(202)  475-9327  for 
appointmen's.  The  public  may  copy  a 
maximum  of  50  pages  of  material  from 
any  one  regulatory  docket  at  no  cost. 
Additional  copies  cost  S.20  per  gage. 

FOR  FURTHER  INFORMATION  CONTACT: 

RCRA  Hothne.  toll  free  at  (800)  424- 
9346.  or  at  (202)  382-3000.  For  technical 
information,  contact  Mvles  Morse, 
Office  of  Solid  Waste  (WH-563).  U.S. 
Hnvironmental  Protection  Agency.  401  M 
Street.  SW..  Washington.  DC  20460. 
(202)  382^788. 
SUPPUEMENTARV  INFORMATION: 

I.  Background 

A.  AurhorHy 

On  January  16, 1981,  as  part  of  its 
interim  final  and  final  regulations 
implementing  section  3001  of  RCRA. 
EP.'\  published  an  amended  list  of 
hazardous  wastes  from  non-specific  and 
specific  sources.  This  list  has  been 
amended  several  times  and  is  published 
in  40  CFR  261.31  and  261.32.  These 
wastes  are  listed  as  hazardous  because 
they  typically  and  frequently  exhibit  any 
of  the  characteristics  of  hazardous 
wastes  identified  in  Subpart  C  of  Part 
261  {i.e..  ignitability,  corrosivity. 
reactivity,  and  extraction  procedure  |EP) 
toxicity)  or  meet  the  criteria  for  listing, 
contained  in  40  CFR  261.11  (a)(2)  or 
(al(3). 

Individual  waste  streams  may  vary, 
however,  depending  on  raw  materials, 
industrial  processes,  and  other  factors. 
Thus,  while  a  waste  that  is  described  in 
these  regulations  generally  is  hazardous, 
a  specific  waste  from  an  individual 
facility  meeting  the  listing  description 
may  not  be.  F^or  this  reason,  40  CFR 
2t)0.20  and  260.22  provide  an  exclusion 
procedure,  allowing  persons  to 
demonstrate  that  a  specific  waste  from  a 
particular  generating  facility  should  not 
be  regulated  as  a  hazardous  waste. 

To  be  excluded,  petitioners  must  show 
that  a  waste  generated  at  their  facility 
does  not  meet  any  of  the  criteria  under 
which  the  waste  was  listed.  (See  40  CFR 
260.22(a)  and  the  background  documents 
for  the  listed  wastes.)  In  addition,  the 
I  iazardous  and  Solid  Waste  Amendments 
(fISW.A)  of  1984  require  the  .Agency  to 
consider  factors  (including  additional 
constituents)  other  than  those  for  which 
the  waste  was  listed,  if  there  is  a 
reasonable  basis  to  believe  that  such 
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additional  factors  could  cause  the  waste 
to  be  hazardous.  Accordingly,  a 
petitioner  must  demonstrate  also  that 
the  waste  does  not  exhibit  any  of  the 
hazardous  waste  characteristics  [i.e., 
ignitability,  reactivity,  corrosivity,  and 
EP  toxicity),  and  present  sufficient 
information  for  the  Agency  to  determine 
whether  the  waste  contains  any  other 
toxicants  at  hazardous  levels.  (See  40 
CFR  260.22(a);  section  222  of  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984,  42  U.S.C.  6921(f); 
and  the  background  documents  for  the 
listed  wastes.)  Although  wastes  which 
are  "delisted"  [i.e..  excluded)  have  been 
evaluated  to  determine  whether  or  not 
they  exhibit  any  of  the  characteristics  of 
a  hazardous  waste,  generators  remain 
obligated  to  determine  whether  their 
waste  remains  non-hazardous  based  on 
the  hazardous  waste  characteristics. 

In  addition  to  wastes  listed  as 
hazardous  in  40  CFR  261.31  and  261.32, 
residues  from  the  treatment,  storage,  or 
disposal  of  listed  hazardous  wastes  also 
are  eligible  for  exclusion  and  remain 
hazardous  wastes  until  excluded.  (See 
40  CFR  261.3  (c)  and  (d)(2).}  Again,  the 
substantive  standard  for  "delisting"  is 
(1)  that  the  waste  not  meet  any  of  the 
criteria  for  which  it  was  listed  originally; 
and  (2)  that  the  waste  is  not  hazardous 
after  considering  factors  (including 
additional  constituents)  other  than  those 
for  which  the  waste  was  listed,  if  there 
is  a  reasonable  basis  to  believe  that 
such  additional  factors  could  cause  the 
waste  to  be  hazardous.  Where  the  waste 
is  derived  from  one  or  more  listed 
hazardous  waste,  the  demonstration 
may  be  made  with  respect  to  each 
constituent  or  the  waste  mixture  as  a 
whole.  (See  40  CFR  260.22(b).) 
Generators  of  these  excluded  treatment, 
stor-i'^e,  or  disposal  residues  remain 
obligated  to  determine  on  a  periodic 
basis  whether  these  residues  exhibit  any 
of  the  hazardous  waste  characteristics. 

B.  Approach  to  Evaluating  Delisting 
Petitions 

The  Agency  first  will  evaluate  the 
petition  to  determine  whether  or  not  the 
waste  is  hazardous  based  on  the  factors 
for  which  the  waste  was  originally 
listed.  If  the  Agency  determines  that, 
based  on  the  original  listing  factors,  the 
waste  is  still  hazardous,  it  will  propose 
to  deny  the  petition.  If  the  Agency 
agrees  with  the  petitioner  that  the  waste 
is  non-hazardous  with  respect  to  the 
criteria  for  which  the  waste  was  listed, 
it  then  will  evaluate  the  waste  with 
respect  to  other  factors  or  criteria,  if 
there  is  a  reasonable  basis  to  believe 
that  such  additional  factors  could  cause 
the  waste  to  ba  hazardous. 


The  Agency  is  using  a  hierarchical 
approach  in  evaluating  petitions  for  the 
other  factors  or  contaminants  [i.e..  those 
listed  in  Appendix  VTII  of  Part  261 ).  In 
some  cases,  this  approach  may 
eliminate  the  need  for  additional  testing. 
The  petitioner  can  choose  to  submit  a 
raw  materials  list  and  process 
descriptions.  The  Agency  will  evaluate 
this  information  to  determine  whether 
any  Appendix  VIII  hazardous 
constituents  are  used  or  formed  in  the 
manufacturing  and  treatment  process 
and  are  likely  to  be  present  in  the  waste 
at  significant  levels.  If  so.  the  Agency 
then  will  request  that  the  petitioner 
perform  additional  analytical  testing.  If 
the  petitioner  disagrees,  he  may  present 
arguments  on  why  the  toxicants  would 
not  be  present  in  the  waste,  or,  if 
present,  w-hy  they  would  pose  no 
toxicological  hazard.  The  reasoning  may 
include  descriptions  of  closed  or 
segregated  systems,  or  mass  balance 
arguments  relating  volume  of  raw 
materials  used  to  the  rate  of  waste 
generation.  If  the  Agency  finds  that  the 
arguments  presented  by  the  petitioner 
are  not  sufficient  to  eliminate  the 
reasonable  likelihood  of  the  toxicant's 
presence  in  the  waste,  the  petition 
would  be  tentatively  denied  on  the  basis 
of  insufficient  informati>jn.  The 
petitioner  then  may  choose  to  submit  the 
additional  analytical  data  on 
representative  samples  of  the  waste 
during  the  public  comment  period. 

As  an  alternative  to  submitting  a  raw 
materials  list,  petitioners  may  test  their 
waste  for  any  additional  toxic 
constituents  that  may  be  present  and 
submit  these  data  to  the  Agency.  In  this 
case,  the  petitioner  should  submit  an 
explanation  of  why  any  constituents 
from  Appendix  VIII  of  Part  261.  for 
which  no  testing  was  done,  would  not 
be  present  in  the  waste  or.  if  present, 
why  they  would  not  pose  a  toxicological 
hazard. 

In  making  a  delisting  determination, 
the  Agency  evaluates  each  petitioned 
waste  against  the  listing  criteria  and 
factors  cited  in  40  CFR  261.11  (a)(2)  and 
{a)(3).  Specifically,  the  Agency  considers 
whether  the  waste  is  acutely  toxic,  and 
considers  the  toxicity  of  the 
constituents,  the  concentration  of  the 
constituents  in  the  waste,  their  tendency 
to  migrate  and  bioaccumulate,  their 
persistence  in  the  environment  once 
released  from  the  waste,  plausible  types 
of  management  of  the  waste,  and  the 
quantities  of  waste  generated.  In  this 
regard,  the  Agency  has  developed  an 
analytical  approach  in  evaluating 
wastes  that  are  landfilled  and  land 
treated.  (See  50  FR  7882  (February  26, 
1985),  50  FR  48886  (November  27, 1985). 
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50  FR  48943  (November  27, 1985),  and  51 
FR  41084  (November  13,  1986),)  The 
overall  approach,  which  includes  a 
ground-water  transport  model,  is  used  to 
predict  reasonable  worst-case 
contaminant  levels  m  ground  water  in 
nearby  receptor  wells  {i.e..  the  model 
estimates  the  ability  of  an  aquifer  to 
dilute  the  toxicant  from  a  specific 
volume  of  waste).  The  land  treatment 
model  also  has  an  air  component  and 
predicts  the  concentration  of  specific 
toxicants  at  some  distance  downwind  of 
the  facility.  The  compliance  point 
concentration  determined  by  the  model 
then  is  compared  directly  to  a  level  of 
regulatory  concern.  If  the  value  at  the 
compliance  point  predicted  by  the  model 
is  less  than  the  level  of  regulatory 
concern,  then  the  waste  could  be 
considered  non-hazardous  and  a 
candidate  for  delisting.  If  the  value  at 
the  compliance  point  is  above  this  level, 
however,  then  the  waste  probably  still 
will  be  considered  hazardous,  and  not 
excluded  from  Subtitle  C  control. 

This  approach  evaluates  the 
petitioned  wastes  by  assuming 
reasonable  worst-case  land  disposal 
scenarios.  This  approach  has  resulted  in 
the  development  of  a  sliding  regulatory 
scale  which  suggests  that  a  large  volume 
of  waste  exhibiting  a  given  extract  level 
would  be  considered  hazardous,  while  a 
smaller  volume  of  the  same  waste  could 
be  considered  non-hazardous.  (Other 
factors,  such  as  actual  ground-water 
monitoring  data  or  spot  check 
verification  data,  may  result  in  the 
denial  of  a  petition.)  The  Agency 
belie\es  this  to  be  a  reasonable  outcome 
since  a  larger  quantity  of  the  waste  (and 
the  toxicants  in  the  waste)  might  not  be 
diluted  sufficiently  to  result  in 
compliance  point  concentrations  that 
are  less  than  level  of  regulatory  concern. 
This  approach  predicts  that  the  larger 
the  waste  volume,  the  higher  the  level  of 
toxicants  at  the  compliance  point.  The 
mathematical  relationship  (with  respect 
to  ground  water)  yields  at  least  a  six- 
fold dilution  of  the  toxicant 
concentration  initially  entering  the 
aquifer  (i.e..  any  waste  exhibiting 
extract  levels  equal  to  or  less  than  six 
times  a  level  of  regulatory  concern  will 
generate  a  toxicant  concentration  at  the 
compliance  point  equal  to  or  less  than 
the  level  of  regulatory  concern). 
Depending  on  the  volume  of  waste,  an 
additional  fivefold  dilution  may  be 
imparted,  resulting  in  a  total  dilution  of 
up  to  thirty-two  times. 

Under  certain  circumstances,  a 
petitioner  may  request  an  "upfront" 
delisting.  An  "upfront"  delisting  allows 
an  exclusion  to  be  granted  based  on 
untreated  waste  characterizations,  pilot- 


scale  data  if  available,  process 
descriptions  and  conditional  batch 
testing  requirements  to  show  that,  once 
on-line,  a  system  can  meet  the  Agency's 
verification  testing  limitations  and  can 
therefore  generate  a  non-hazardous 
waste.  A  list  of  constituents  is 
developed  for  the  verification  testing 
and  maximum  allowable  treated  waste 
concentrations  for  these  constituents  are 
determined  by  backcalculating  from  the 
regulatory  standards  through  the  VHS 
model  and  Organic  Leachate  Model 
(OLM), 

The  Agency  has  adopted  upfront 
delisting  because  it  has  the  advantage  of 
allowing  the  applicant  to  know  what 
constituent  levels  must  be  achieved 
before  investing  in  new  or  miodified 
waste  treatment  systems.  Additionally, 
upfront  delistings  should  be  processed 
more  quickly  since  evaluation  of  the 
petition  will  not  be  held  up  pending 
completion  of  construction  or  permitting 
activities.  Therefore,  new  or  modified 
treatment  systems  should  be  brought  on 
line  sooner  than  otherwise  possible.  At 
the  same  time,  conditions  requiring 
submission  of  on-line  data  verifying  that 
the  delisting  levels  are  achieved  will 
guarantee  the  integrity  of  the  delisting 
program  and  ensure  that  only  non- 
hazaidous  wastes  are  removed  from 
Subtitle  C  control. 

Upfront  conditional  exclusions  are 
very  similar  to  the  approach  the  Agency 
proposed  on  June  3, 1987  (see  52  FR 
20914),  which,  if  finalized,  will 
incorporate  a  delisting  function  into 
permits  for  treatment  units  which  have 
either  full  scale  test  data  or  preliminary 
treatment  residue  characterizations  from 
bench  scale  processes  with  submission 
of  on-line  verification  data.  The  Agency 
has  used  this  upfront  delisting  approach 
in  evaluating  the  wastes  discussed  in 
today's  publication.  As  a  result  of  this 
evaluation,  the  Agency  is  proposing  to 
grant  the  petition  discussed  in  this 
notice. 

Finally,  the  Hazardous  and  Solid 
Waste  Amendments  of  1984,  specifically 
require  the  Agency  to  provide  notice 
and  an  opportunity  for  comment  before 
granting  or  denying  a  final  exclusion. 
Thus,  a  final  decision  will  not  be  made 
for  the  petition  proposed  today  until  all 
public  comments  (including  those  at 
requested  hearings,  if  any)  are 
addressed. 

II.  Disposition  of  Exclusion 

Petition 

A.  Syntex  Agribusiness,  Inc., 
Springfield,  Missouri 

1.  Petition  for  Exclusion 

Syntex  Agribusiness,  Inc.  (Syntex). 
located  in  Springfield,  Missouri,  has 


submitted  a  petition  to  exclude  wastes 
generated  from  the  incineration  of 
dioxin-contaminated  sludge  in  the  EPA's 
Mobile  Incineration  System  (MIS) 
located  in  McDowell,  Missouri.  This 
sludge  is  presently  listed  as  EPA 
Hazardous  Waste  No.  F020— Wastes 
(except  wastewater  and  spent  carbon 
from  hydrogen  chloride  purification) 
from  the  production  or  manufacturing 
use  (as  a  reactant,  chemical 
intermediate,  or  component  in  a 
formulating  process)  of  tri-  or 
tetrachlorophenol.  or  of  intermediates 
used  to  produce  their  pesticide 
derivatives.  The  listed  constituents  of 
concern  are  tetra-  and 
pentachlorodibenzo-p-dioxins;  tetra- 
and  pentachlorodibenzofurans;  and  tri- 
and  tetrachlorophenols  and  their 
chlorophenoxy  derivative  acids,  esters, 
ethers,  amine,  and  other  salts.  Syntex 
claims  that  the  incineration  residues 
from  the  treatment  of  this  waste  should 
be  excluded  because  they  will  not  meet 
the  criteria  for  which  they  were  listed. 
The  sludge  originated  from  the 
treatment  of  wastewater  generated  from 
pilot-scale  hexachlorophene  production 
in  1969  when  the  Syntex  facility  was 
owned  by  Hoffman-Taff  and  leased  by 
the  Northeastern  Pharmaceutical  & 
Chemical  Co.,  Inc  (NEPACCO).  The 
waste  originally  settled  in  a  lagoon  and 
was  subsequently  removed  to  an  on-sit 
concrete  storage  bunker.  As  part  of  a 
site  cleanup  program,  Syntex  plans  to 
remove  the  sludge  from  the  bunker, 
transport  the  sludge  to  McDowell,  MO 
where  the  MIS  is  located,  mix  the  sludge 
with  contaminated  soils  (whose 
treatment  residues  were  previously 
excluded),  and  incinerate  the  sludge/soil 
mixture.  Approximately  775  cubic  yards 
of  sludge  will  be  mixed  and  incinerated 
with  1.200  to  2.700  cubic  yards  of  soil. 

2.  Process  Description 

On  June  5, 1985.  EPA  proposed  to 
exclude  certain  wastes  generated  by  the 
MIS  from  the  list  of  hazardous  wastes 
(see  50  FR  23721).  This  proposed  rule 
was  in  response  to  a  petition  submitted 
pursuant  to  40  CFR  260,20  and  260.22  by 
EPA's  Releases  Control  Branch  (RGB), 
located  in  Edison,  NJ.  The  final  rule  was 
issued  July  25, 1985  (see  50  FR  30272) 
and  included  several  conditions 
requiring  monitoring  of  certain  waste 
streams  from  the  MIS,  specifically, 
analyzing  each  batch  for  mercury, 
selenium,  and  chromium  EP  toxicity 
levels  in  the  wastes.  The  Syntex  lagoon 
sludge  was  not  included  in  that 
exclusion  and  thus  a  separate  petition 
has  been  filed  to  address  incineration 
residues  from  the  treatment  of  the 
Syntex  sludge.  Since  the  original  MIS 
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exclusion  was  granted,  the  MIS  has 
been  mo<iifie«J.  A  second  trial  burn  is 
being  conducted  and  will  include  a 
demonstration  on  the  Syntex  lagoon 
sludge.  This  notice  addresses  the  lagoon 
sludge  treatment  residues  as  well  as  the 
system  modifications. 

A  detailed  description  of  the  MIS 
prior  to  modification  is  presented  in  the 
MIS  proDosed  exclusion  (see  50  FR 
23721,  June  5, 198.5).  The  RGB  submitted 
enigneering  reports  which  describe  the 
modifications  to  the  MIS  including 
increased  feed  rate,  replacement  of  one 
kiln  burner  with  an  oxygen  enriched 
burner,  addition  of  a  cyclone  before  the 
secondary  combustion  chamber  (SCC), 
and  replacement  of  the  cleanable  high 
efficiency  air  filter  (CFIEAF)  with  a  wet 
electrostatic  precipitator  (UEP).  The 
design  modifications  were  made  to 
increase  on-strcam  time  and  through-put 
rale. 

Modifications  to  the  mechanical  feed 
system  have  increased  the  design  feed 
rate  from  2.000  !b/hr  to  5.000  !b/hr.  In 
order  to  acr ommodate  the  higher  feed 
rate,  one  of  the  two  kiln  burners  has 
been  replaced  with  an  oxygen  enriched 
"Linde"  burner,  which  will  reduce  the 
flue  gas  volume,  with  the  added  benefit 
of  improving  the  pressure  profile 
throughout  the  system  and  reducing  kiln 
turbulence  which  in  turn  reduces 
particulate  car'yover  to  the  Secondary 
Combustion  Chamber  (SCC).  In  orderto 
further  minimize  particulate  carryover  to 
the  SCC,  a  cyclone  has  been  added 
between  the  kiln  and  the  SCC.  The 
particulates  (  ollected  from  thrj  cyclone 
will  contain  a  higher  distribution  of  fine 
particulates  than  the  kiln  ash  and  will 
be  drummed  separately  from  the  kiln 
Hsh.  The  cleanable  high  efficiency  air 
filter  ICHEAF).  described  in  the  original 
MIS  exclusion,  has  been  replaced  with  a 
wet  electrostatic  precipitator  fVVFP). 
The  VVEP  cleans  SCC  flue  gas  by 
electrically  attracting  particulates  to  the 
walls  of  the  U'EP.  The  collected 
particulates  are  removed  from  the  U'EP 
by  a  water  wash.  The  solids  are 
removed  by  the  MlS's  wastewater 
treatment  system  and  will  be  landfilled 
undi^r  the  terms  of  the  permit. 

3,  Uasle  Characterization 

Syntex  submitted  analytical  data 
which  quantified  the  priority  pollutants 
and  other  organic  constituents  likely  to 
be  present  in  the  untreated  sludge,  the 
maximum  contaminant  concentrations 
of  eight  samples  analyzed  are 
summarii^ed  in  Table  1.  The  samples 
were  collected  with  a  3-inch  continuous 
auger.  The  augers  were  power-driven 
into  the  sludge  until  the  flights 
discharged  sludge  at  the  top  or  until 
refusal.  One  sample  penetrated  to  the 


maximum  depth  of  6.5  feet,  2  samples 
penetrated  4.0  feet,  and  the  last  sample 
penetrated  5.3  feet.  The  augers  were 
manually  extracted  from  the  sludge,  and 
samples  were  taken  and  composited 
from  the  material  adhering  to  the  flights. 
Two  samples  were  taken  at  each  of  four 
locations  in  the  bunker;  one  sample  was 
used  for  volatiles  analysis  and  the 
remaining  sample  for  all  other  analyses. 

Table  1.— Hazardous  Organic 
Constituent  Analysis  (ppm) 

(Urtreated  Sludge] 


Constituent 


Chlorotofm 

1  Z-OcWofoetfane 

OicWCKomettiare , 

2.3.7.8-TCDD 

Toluene 

Tncniofoeitiylene , 


Concen- 
tration 


20 

172 
6.250 

0.046 
6.100 

212 


Since  Syntex  intends  to  mix  the 
sludge  with  contaminated  soils 
(addressed  in  the  original  MIS 
exclusion),  a  list  of  the  contaminants 
likely  to  be  present  in  the  contaminated 
soils  is  presented  in  Table  2. 

Table  2. — Hazardous  Organic 
Constituents  Potentially  Present  in 
Contaminated  Soils 

Constituent 

Benz(a)pyrene 

Benz(b)nuoranthene 

Chrysene 

Dibenzo(a,h)anthracene 

2.5-Dichlorophenol 

3.4-Dichloiophenol 

Hexachlorophene 

Indeno(l,2,3-c.d)pyrene 

Polychlorinated  biphenyls  (PCBs) 

1,2,3.5-Tetrachlorobenzene 

1.2.4.5-Tetrachlorobenzene 

2.3.4.5-Tetrachlorophenol 

2,3.4.6-Tetrachlorophenol 

2,3,4-Trichlorophenol 

2,4,5-Trichlorophenol 

2,4.6-Trichlorophenol 

Syntex  has  requested  an  "upfront" 
delisting  thus  no  analytical  data  from 
actual  treatment  residues  as  generated 
by  the  modified  MIS  were  available  for 
the  Agency's  review. 

4.  Agency  Analysis  and  Action 

The  Agency  considers  the  sampling 
procedures  used  by  Syntex  to  be 
adequate,  and  that  the  reported 
analytical  data  representative  of  the 
sludge.  A  significant  amount  of  mixing 
occurred  when  the  sludge  was 
excavated  from  the  lagoon  and  placed  in 
the  storage  bunker.  The  excavation 
process  included  the  following  steps: 

•  The  exposed  lagoon  slopes  above 
the  sludge  level  were  first  scraped  to  a 


depth  of  8  inches,  and  the  resulting 
material  was  discharged  into  the  lagoon. 

•  The  lagoon  sludge  was  excavated 
with  a  clamshell  and  placed  in  an 
elevated  hopper.  (Some  mixing  occurred 
as  the  clamshell  positioned  the  sludge  in 
more  accessible  locations.)  Calcium 
oxide  was  added  to  the  material  in  the 
hopper  to  facilitate  dewatering. 

•  The  contents  of  the  hopper  were 
dumped  in  a  cement  mix  truck  and 
vigorously  mixed  for  approximately  5 
minutes. 

•  The  truck  dumped  each  batch  onto 
an  inclined  conveyor,  which  fed  the 
sludge  onto  a  horizontal  conveyor, 
which  in  turn  discharged  the  sludge  into 
alternating  openings  in  the  roof  of  the 
bunker. 

The  Agency,  therefore,  believes  that  the 
composite  samples  taken  from  four 
positions  in  the  bunker  adequately 
represent  any  variations  which  may 
occur  in  the  untreated  waste. 

As  discussed  in  the  background 
section  of  this  notice,  the  Agency  will 
grant  upfront  delistings  with  conditions. 
Accordingly,  the  Agency  is  proposing  a 
conditional  exclusion  for  Syntex  which 
will  require  (1)  batch  testing  for  metals 
throughout  the  incineration  of  the 
Syntex  lagoon  sludge,  and  (2) 
verification  testing  for  certain  organics 
(identified  by  the  characterization  of  the 
untreated  sludge  and  contaminated 
soils)  to  demonstrate  that  the  MIS 
actually  performs  as  expected.  The 
batch  testing  requirements  for  each 
waste  stream  generated  by  the  modified 
MIS  will  ensure  that  the  system 
continues  to  operate  at  least  as 
efficiently  as  during  the  trial  burn. 

The  Agency  is  therefore  proposing  to 
grant  an  exclusion  for  the  solid  resudes 
and  wastewater  generated  from  EPA's 
Mobile  Incineration  System's  treatment 
of  the  Syntex  lagoon  sludge  in 
McDowell,  Missouri,  with  the  following 
conditions: 

(1)  MIS's  performance  is  continuously 
monitored  to  ensure  efficient  destruction 
of  the  wastes  (i.e.,  meet  test  bum 
parameters  for  destruction  efficiencies, 
kiln  temperature,  SCC  temperature, 
oxygen  and  carbon  monoxide 
concentrations  in  the  exhaust  gas, 
combustion  gas  velocity,  scrubber  wafer 
pH  and  flow  rates,  and  pressure  drops 
across  the  system). 

The  purpose  of  this  condition,  as  in 
the  initial  exclusion  for  the  MIS,  is  to 
ensure  efficient  destruction  of  the 
constituents  of  concern.  If  the  data 
collected  under  this  condition  show  that 
the  MIS  is  not  operating  properly,  the 
residues  must  be  retreated  or  disposed 
as  hazard(3us. 
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(2)  Four  grab  samples  must  be  taken 
and  composited  from  each  tank  of 
wastewater  generated  and  the 
compositive  must  be  analyzed  for  the  EP 
toxic  metals,  nickel,  and  cyanide.  If 
arsenic,  chromium,  lead,  and  siKer  EP 
leachate  test  results  do  not  exceed  0.061 
ppm,  berium  levels  do  not  exceed  12 
ppm,  cadmium  and  selenium  levels  do 
not  exceed  0.1  ppm.  mercury  levels  do 
not  exceed  0.02  ppm.  nickel  levels  do  not 
exceed  4.3  ppm,  and  cyanide  levels  do 
not  exceed  2.4  ppm.  the  wastewater  will 
be  considered  non-hazardous.  Analyses 
must  be  performed  according  to  S\V-846 
methodologies. 

(3)  Grab  samples  must  be  taken  from 
each  drum  of  ash.  sludge,  and  soil  and 
composited  daily.  An  EP  leachate  test 
must  be  performed  on  these  samples 
and  the  leachate  analyzed  for  the  EP 
toxic  metals,  nickel,  and  cyanide.  If 
arsenic,  chromium,  lead,  and  silver  EP 
leachate  test  results  do  not  exceed  0.33 
ppm,  barium  levels  do  not  exceed  6.6 
ppm,  cadmium  and  selenium  levels  do 
not  exceed  0.07  ppm,  mercury  levels  do 
not  exceed  0.01  ppm,  nickel  levels  do  not 
exceed  2.3  ppm.  and  cyanide  levels 
(using  a  distilled  water  extraction)  do 
not  exceed  1.3  ppm.  the  wastes  will  be 
considered  non-hazardous.  Analyses 
must  be  performed  according  to  SVV-846 
m.ethodologies. 

Since  the  unmodified  MIS  occasionally 
produced  residues  with  unacceptable  EP 
leachate  levels  of  chromium  selenium. 
and  mercury,  conditions  (2)  and  (3)  ha\  e 
been  included  to  ensure  that  the 
residues  generated  are  uniformly  non- 
hazardous.  If  the  data  collected  under 
conditions  (2)  and  (3)  show  that  a  batch 
is  still  hazardous,  that  batch  must  be 
retreated  or  disposed  as  hazardous. 

(41  Each  batch  for  each  of  the 
petitioned  residues  must  be  analyzed  to 
demonstrate  that  the  treatment  residues 
(i.e,  the  kiln  ash,  cyclone  ash, 
wastewater  treatment  sludge,  and 
filtered  wastewater)  do  not  exceed  the 
maximum  allowable  waste 
concentrations  listed  in  Table  3. 
Sampling  must  be  conducted  as 
specified  in  conditions  (2)  and  (3). 
Analyses  should  be  performed 
according  to  SE-846  methodologies.  .'\ny 
residues  w^hich  have  constituents  which 
exceed  the  levels  listed  in  Table  3  must 
be  retreated  or  disposed  as  hazardous. 
This  testing  requirement  will  continue 
until  Syntex  demonstrates  that  the 
residues  from  four  consecutive  batches 
do  not  exceed  any  of  the  maximum 
allowable  treatment  residue 
concentrations  listed  below. 


Table  3.— Maximum  Allowable 
Treatment  Residue  Concentra- 
tions 


Solid 

Constituent 

residue 

and 

sludge ' 

(ppm) 

Wastewater ' 
(ppm) 

Benz(a)anthracene... 

0.1 

ixio-» 

Benz(a)pyrene 

0  04 

4x10-» 

Benz(b|fluoranttiene 

018 

2-  10-* 

Chloroform 

0.01 
17 

0006 

Ctirysene 

0.002 

Dibenzofa.h) 

anthracene 

0.008 
0.009 

9x10-« 

1,2-Dichloroethane... 

0.005 

Dichloromethane 

9.1 

0.68 

lnaeno(1,2.3.- 

c  djpyrene  

33 

0.002 

Polychlonnated 

biphenyls  (PCBs) .. 

0.03 

1x10-» 

1,2.4.5- 

Tetrachioroben- 

zene 

72 

013 

2.3  4,6- 

Tetrachloro- 

phenol 

706 

43 

Toluene 

15% 
0.66 

130 

Trichloroethylene 

0.04 

2.4,5- 

Trichlcwophenol.... 

019% 

43 

2.4,6- 

Tnchloroptienol... 

0.34 

002 

'  Assumes  solids  waste   volume  of  3.500 

yd  '  and  wastewater  voijr-ie  of  3.000.000  gal- 
lons. 

Maximum  allowable  treatment  residue 
concentrations  were  not  included  in 
Table  3  for  six  compounds  [e.g..  2,5- 
dichlorophenol.  3.4-dichlorophenol, 
hexachlorophene.  1,2,3.5- 
tetrachlorobenzene.  2,3.4,5- 
tetrachlorophenol.  and  2.3.4- 
tnchlorophenol),  which  were  detected  in 
the  untreated  sludge  or  are  potentially 
present  in  the  contaminated  soil, 
because  regulatory  standards  are  not 
currently  available  for  these 
compounds.  If  any  of  these  standards 
become  available  before  this  rule  is 
promulgated,  they  will  be  added  to 
Table  3. 

Condition  (4)  was  added  to  ensure 
that  the  hazardous  constituents  of 
concern  in  the  untreated  sludge  and 
contaiminated  soils  are  destroyed  or 
reduced  to  non-hazardous  levels.  Under 
condition  (4).  if  Syntex  does  not  detect  a 
constituent  listed  in  Table  3  and  the 
lowest  achievable  detection  limit  has 
been  reached  (when  the  appropriate 
SW-846  methodology  has  been  used 
correctly)  and  this  detection  limit 
exceeds  the  maximum  allowable 
treatment  residue  concentrations,  the 
Agency,  as  a  matter  of  policy,  will  not 
regulated  the  residue  as  hazardous.  If, 
however,  the  data  collected  under 


condition  (4)  show  higher  detected 

levels  than  listed  in  Table  3.  the  waste 
must  be  retreated  or  disposed  as 
hazardous.  This  conditional  testing 
requirement  will  remain  in  effect  until 
Syntex  can  demonstrate  that  four 
consecutive  batches  of  the  petitioned 
residues  are  non-hazardous,  that  is,  the 
constituents  in  the  wastes  do  not  exceed 
any  of  the  levels  listed  in  Table  3,  and 
as  with  all  waste  generators,  that  the 
wastes  do  not  exhibit  any  of  the 
characteristics  of  hazardous  wastes.  The 
Agency  has  added  this  testing 
termination  provisions  to  this  condition 
for  the  following  reasons:  (1)  based  on 
the  past  performance  of  the  MIS.  the 
Agency  believes  that  consistently  non- 
hazardous  wastes  can  be  generated 
from  this  fixed  volume  of  uniformly 
mixed  wastes  and  thus  testing  every 
batch  for  the  organics  listed  in  Table  3 
would  be  excessive;  and  (2)  termination 
of  this  condition  after  four  consecutive 
clean  batches  is  consistent  with  existing 
policy  that  petitioners  submit  a 
minimum  of  four  representative  samples 
in  support  of  their  petitions  for  delisting 
where  wastes  are  well  mixed  and 
uniform.  The  Agency  is  specifically 
requesting  comments  on  this  condition 
termination  provision.  Future  upfront 
delisting  decisions  issued  by  the  Agency 
may  include  different  testing 
requirements  based  on  an  evaluation  of 
the  uniformity  of  the  process  and  waste, 
the  waste  volume  (including  whether 
there  is  a  fixed  volume  of  waste  or  an 
infinite  source),  and  other  factors 
normally  considered  in  the  petition 
review  process.  For  example,  variable 
wastes  which  have  been  discussed  in 
previous  decisions  for  multiple  wastes 
(see  51  FR  41323)  require  continuous 
batch  testing  due  to  continuous 
variability  in  the  client  base.  (A  similar 
termination  provision  has  not  been 
included  in  conditons  (2)  and  (3) 
because  those  conditions  are  for  metals 
which  have  occasionally  been  found  at 
failing  levels  in  past  residues  generated 
by  the  MIS.  The  presence  of  these 
metals  is  not  related  to  the  efficacy  of 
the  incineration  process  but  rather  the 
inherant  metals  content  of  the 
incinerator  feed  streams. 

(5)  Each  batch  for  each  of  the 
petitioned  residues  must  be  analyzed  to 
demonstrate  that  the  residues  do  not 
contain  tetra-,  penta-,  or 
hexachlorodibenzo-p-dioxins  or  furans 
at  levels  as  specified  in  conditons  (2) 
and  (3).  The  TCDD  equivalant  levels  for 
solids  must  be  less  than  0.5  ppt  and  for 
wastewater  the  levels  must  be  below 
0.002  ppt.  A  high  resolution  gas 
chromatography  and  high  resolution 
mass  spectroscopy  (HRGC/HRMS) 
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an.i!>t;cal  method  must  be  used.  Any 
residues  which  exceed  the  levels  listed 
above  must  be  retreated  or  disposed  as 
hazardous.  This  testing  requirement  will 
continue  until  Syntex  demonstrates  that 
the  residues  from  four  consecutive 
batches  do  not  exceed  the  maximum 
allowable  treatment  residue 
concentrations  listed  above. 
This  condition  has  been  added  to  ensure 
that  the  dioxm  destruction  is  at  least  as 
effective  as  demonstrated  in  the  original 
MIS  exclusion.  The  toxicity  equivalency 
levels  of  tetra-,  penta-.  or 
hexachlorodibenzo-p-dioxin  or  -furan 
and  su.mmino  the  values  for  comparison 
to  the  equivalent  levels  set  in  condition 
(.5).  When  the  petitioner  is  able  to 
determine  that  a  detected  homolog  is 
not  2.3,7,8-substituted.  the  factors  listed 
below  under  "Non-2.3. 7. 8-PCDDs  and 
PCDFs"  may  be  used.  If  the  petitioner 
determines  that  either  2.3.:'.8-substituted 
homoloes  are  present  or  the  analysis 
cannot  differentiate  the  ring  substitution 
pattern,  then  the  factors  listed  below 
under  "2,3.7.8-PCDD's  and  PCDF's  or 
I'nspecified  Homologs"  must  be  used. 

Toxicity  Equivalence  Factors 


Hor-<*)g 

2  3.7.8- 
PCOOs 

and 
PCOFs 

or 
Unspeci- 
fied 
Homo- 
togs 

Hon- 
2.3,78- 
PCDOs 

and 
PCOFs 

TCDD« 

1 
05 

04 

1 

001 
.005 
.0004 
.001 
.001 
,0001 

PcCODS 

HiCDOs 

TCOFs      ..                 _ 

PeCOf. 

HxCOF. 

These  factors  were  developed  by  the 
Agency's  Chlorinated  Dioxins 
Workgroup  (CDWG)  to  assess  the  risks 
associated  with  exposure  to  a  mixture  of 
chlorinated  dioxin  homologs.  and  were 
derived  from  an  evaluation  of  the 
structure-activity  relationships  of  the 
homologs  using  their  carcinogenic, 
reproductive,  an  biochemical  effects.' 
Syntex  will  use  the  "Region  VII"  HRGC/ 
MRMS  method;-  this  method  is 
available  in  the  public  docket  for  this 
notice.  The  Agency  is  requiring  Syntex 
to  use  a  NRGC/HRMS  method  in  place 
or  SW-B46  method  8280  because  of  the 
si^inificant  difference  between  the 


'  Risk  .Assess-npnl  Forum,    intpr:m  Prouedures  for 
Eslinidtins  Risk  Assocdied  vs.:h  Exposures  lo 
Mixtures  of  Chiorinaled  Diiienzo-p-Dioxms  dnd  • 
Dibenzofurans  ICUDs  and  CDFs].  Ociober,  igae. 

'  Determination  of  Prfvch.'on.nated 
Dibenzodioxir.s  and  PoJychionnalfd  Dibenzofurans 
in  Environwt'rttiJ  Samp/fs  Using  HRCC/MRMS. 
Roy  F  VVesion.  Inc..  Spil!  Prevention  and 
Emergency  Response  Division,  Region  VII  Technical 
Assistance  Team,  July  l'*S6, 


achievable  detection  limits  for  method 
6280  (1  ppb  for  liquids)  and  the 
maximum  allowable  treatment  levels 
listed  in  this  condition  (0.002  ppt  for 
liquids).  The  HRGC/HRMS  methods  is 
capable  of  achieving  a  significantly 
lower  detection  limit  and  thus  is  a  more 
appropriate  tool  for  evaluating  whether 
the  residues  are  non-hazardous.  The 
Agency  is  currently  developing  a 
HRGC/HRMS  method,  which  we  intend 
to  add  to  SW-a46.  When  this  method  is 
available,  all  petitioners  testing  for 
dioxin  content  may  be  required  to  use  it. 
Until  that  time,  however,  the  Agency 
will  request  that  petitioners  submit  a 
HRGC/MRMS  method  for  review  and 
approval.  Syntex  submitted  the  Region 
VII  method  which  has  been  used 
extensively  in  the  characterization  of 
dioxin  contamination  in  Missouri.  The 
method  has  been  reviewed  and 
approved  for  use  in  demonstrating 
compliance  with  condition  (5)  of  this 
exclusion. 

Under  condition  (5),  if  Syntex  does  not 
detect  any  of  the  homologs  listed  above 
and  the  lowest  achievable  detection 
limit  has  been  reached  (using  the  Region 
VII  methodology  correctly)  and  this 
detection  limit  exceeds  the  maximum 
allowable  treatment  residue 
concentrations,  the  Agency,  as  a  matter 
of  policy,  will  not  regulate  the  residue  as 
hazardous.  If,  however,  the  data 
collected  under  condition  (5)  show 
higher  levels  than  are  acceptable,  the 
wastes  must  be  retreated  or  disposed  as 
hazardous.  This  condition  will  terminate 
under  the  same  conditions  and  for  the 
same  reasons  listed  earlier  for  condition 
(4). 

The  maximum  allowable  waste 
concentrations  discussed  in  conditions 
(2),  (3),  (4),  and  (5)  and  listed  in  Table  3 
were  derived  from  the  Organic  Leachate 
Ntodel  (OLM)  and  the  vertical  and 
horizontal  spread  (VHS)  model.  (See  51 
FR  41084,  November  13,  1986  for  a 
discussion  of  the  Agency's  final  OLM. 
See  50  FR  4869Q,  Appendix,  November 
27, 1985  for  a  discussion  of  the  Agency's 
final  VHS  model.)  The  OLM  is  used  to 
predict  leachable  concentrations  of 
organic  constituents  in  a  waste.  The 
VHS  model  is  used  to  predict  the 
concentration  of  a  constituent  in  the 
ground  water  at  a  hypothetical 
compliance  point.  The  maximum 
allowable  wastewater  concentrations 
were  derived  by  back-calculating  from 
regulatory  standards  through  the  VHS 
model  to  predict  allowable  leachate 
concentrations.  The  concentrations  for 
solids  were  back-calculated  through  the 
OLM  from  the  predicted  VHS  model 
leachate  concentrations. 
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(6)  The  test  data  from  conditions  (1), 
(2),  (3),  (4),  and  (5)  must  be  kept  on  file 
at  the  facility  for  inspection  purposes 
and  must  be  compiled,  summarized,  and 
submitted  to  the  Administrator  by 
certified  mail  on  a  monthly  basis  and 
when  the  treatment  of  Syntex's  sludge  is 
concluded. 

(7)  Syntex  must  provide  a  signed  copy 
of  the  following  certification  statement 
v.'hen  submitting  data  in  response  to  the 
conditions  listed  above:  "Under  civil 
and  criminal  penalty  of  law  for  the 
making  or  submission  of  false  or 
fraudulent  statements  or 
representations,  I  certify  that  the 
information  contained  in  or 
accompanying  this  document  is  true, 
accurate  and  complete.  As  to  the  (those) 
identified  section(s)  of  this  document  for 
which  I  cannot  personally  verify  its 
(their)  truth  and  accuracy,  I  certify  as 
the  company  official  having  supervisory 
responsibility  for  the  persons  who, 
acting  under  my  direct  instructions, 
made  the  verification  that  this 
information  is  true,  accurate  and 
complete." 

Condition  (7)  is  being  added  as  a 
standard  condition  for  all  conditional 
and  upfront  exclusions. 

The  Agency  believes  that  the 
engineering  descriptions  of  the 
modifications  to  the  MIS  and  the 
untreated  sludge  characterization  data 
submitted  by  Syntex,  in  conjunction 
with  the  proposed  contingency  testing 
requirements,  are  a  reasonable  basis  for 
the  upfront  conditional  exclusion.  The 
modifications  to  the  MIS  have  been 
designed  to  improve  the  efficacy  of  the 
system  and  thus  the  Agency  expects 
that  the  treatment  residues  from  the 
modified  MIS  will  be  non-hazardous. 
The  confirmatory  data  (e.g.,  conditions 
(1)  through  (5))  will  be  used  to  ensure 
that  the  MIS  can  actually  meet  the  terms 
of  the  proposed  exclusion. 

III.  Effective  Date     | 

The  Hazardous  and  Solid  Waste 
Amendments  of  1984  amended  section 
3010  of  RCRA  to  allow  rules  to  become 
effective  in  less  than  6  months  when  the 
regulated  community  does  not  need  the 
6-month  period  to  come  into  compliance. 
This  is  the  case  here  since  this  rule 
reduces,  rather  than  increases,  the 
existing  requirements  for  generators  of 
hazardous  wastes.  In  light  of  the 
unnecessary  hardship  and  expense 
which  would  be  imposed  on  this 
petitioner  by  an  effective  date  6  months 
after  promulgation,  and  the  fact  that 
such  a  deadline  is  not  necessary  to 
achieve  the  purpose  of  section  3010,  we 
are  proposing  that  this  rule  be  effective 
immediately  upon  promulgation.  These 
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reasons  also  provide  a  basis  for  making 
this  rule  effective  immediately,  upon 
promulgation,  under  the  Administrative 
Procedure  Act.  pursuant  to  5  U.S.C. 
553(d). 

IV.  Regulator>  Impact 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and,  therefore,  subjet  to  the 
requirements  of  a  Regulatory  Impact 
Analysis.  This  rule  to  grant  an  exclusion 
is  not  major  since  its  effect  is  to  reduce 
the  overall  costs  and  economic  impact 
of  EPA's  hazardous  waste  management 
regulations.  This  reduction  is  achieved 
by  excluding  from  EPA's  hazardous 
waste  list  wastes  generated  at  a  specific 
facility,  thereby  enabling  the  facility  to 
treat  its  waste  as  non-hazardous. 

V.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601-612,  whenever  an 


Agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
final  rule,  the  Agency  must  prepare  and 
make  available  for  public  comment  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  [i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  The  Administrator  may 
certify,  however,  that  the  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  amendment  will  not  have  an 
adverse  economic  impact  on  small 
entities  since  its  effect  will  be  to  reduce 
the  overall  cost  of  EPA's  hazardous 
waste  regulations.  Accordingly,  I  hereby 
certify  that  this  regulation  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities. 

This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 


List  of  Subjects  in  40  CFR  Part  261 

Hazardous  Waste,  Recycling. 

Date:  August  19.  1987. 
Marcia  Williams, 
Director.  Office  of  Solid  Waste. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  Part  261  is  proposed 
to  be  amended  as  follows: 

PART  261— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  Part  261 
continues  to  read  as  follows: 

Authority:  Sectons  1006.  2002(a).  3001,  and 
3002  of  the  Solid  Waste  Disposal  Act.  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1976,  as  amended  (42  U.S.C. 
6905.  6921(a).  6912,  and  6922). 

Appendix  I.X — [.^mended] 

2.  in  Appendix  IX,  add  the  following 
wastestream  in  alphabetical  order  to 
Table  1  as  indicated: 


Table  1— Wastes  Excluded  From  Non-Specific  Sources 


Facility 


Add'ess 


Waste  cJescnptton 


Syntex  Agrtbusjness 


SpnngfieW,  MO.. 


Kiln  ash  cyclone  asfi,  wastewalef  and  wastelrealment  solids  (except  spent  activated  cartjon)  (EPA  Hazardous  Wastes  Nos  F020,  F022. 
F023  F026  F027  and  F028i  geinefated  dunng  the  treatment  of  wastewalef  t^eairrwrn  siudge  by  trie  EPA  s  Motnie  Incineration  System  at 
ttie  Denney  Fa-m  Site  in  McDowell.  tJtO  after  (insert  date  of  fmal  rule  puoiicato"  m  Fed£R*i.  FIegisteb],  so  long  as  (t|  ttie  incinerator  a 
monitorefl  contin,>ousiy  and  is  m  comptiarx»  witti  trial  bum  parainelers. 

(2)  totx  grab  samples  are  taken  and  composiled  from  eacfi  lank  of  wastewater  generated  and  ttie  EP  leactiafe  values  of  tt>e  composite  for 
arsenic  cnromnjm  ,eaa  ar>d  silver  3c  no'  exceed  0  61  ppm,  banum  levels  do  rx>t  exceed  12  ppm.  cadmium  and  se+enium  levels  do  riot 
fexceec  0  1  ppm  mercur*  levels  3c  no*  exceed  0  02  ppm,  mckel  levels  do  rwl  exceed  4  3  ppm.  and  cyanide  levets  do  r>ot  exceed  2  4 
ppm   Anarvses  rnusl  tie  periorrnec  accoramg  tc  SA-646  r-ietnodoiogy 

(3)  a  grat  sample  is  taker-  frorr  eac'^  tirjrr  oi  son  asr-  anc  sijdge  generated  and  ttie  EP  leachate  values  of  daily  composites  of  arsenic. 
ctifomiurn  lead  aric  silver  dc  '^c  exceec  Z  33  ppm  tjarum  levels  3c  no*  exceed  6  6  ppm.  cadmuim  arxj  selenium  levels  do  not  exceed 
0  7  ppm  mercury  levels  do  no*  exceec  Z  C  ppm,  nhci>e'  leveis  3c  no!  exceed  2  3  ppm,  and  cyanide  levels  do  not  exceed  1  3  ppm 
Analyses  must  Pe  per^orrneo  according  ic  SA-fe46  me'hooo.ogv 

(4)  each  Patch  of  each  ot  trie  excudec  wastes  is  anauzec  tc  oemor-st-ate  that  detected  solid  and  sludge  corx:entrations  do  riot  exceed 
ttie  toiiowing  levels  C  '  ppm  penzia-anriiracene  C  *6  pprr  penr!t;i*ijoranthene,  0  04  ppm  benzooipyrene.  001  ppm  ctiloroform,  17  ppm 
cfvvsene  C  006  ppm  diDenzoia  r-ia'^thracene  C  X?9  pprr  i  2-oichioroethane  9  1  ppm  dicfilorometfiane,  33  ppm  indeno(1.2,3-c.d)  pyrerie, 
0  03  ppm  PCBs  72  ppm  *  2  4  5  tet-achioroPenzerie  7*C  pom,  2  j  ^  6  'etracnioropnenol,  >15  %  toluene.  0  66  ppm  trlcn^oroet^ylene.  0  2 
%  ppm  2  4  S'tncnioroprieno,  ana  Z  3^  pp.m  2  d  6  tncriioroprierioi  aric  oetecteG  wastewater  cofKentratiorw  do  fKit  exceed  Itw  following 
levels  1x10  '  ppm  benz.aiantriracene  2x*C  *  ppm  oenzibi'iuorantnene  4x'0  *  ppm  benzo(a)pyrene.  0  006  ppm  chiloroform,  0  CW2  ppm 
cfirysene,  9x10  ^  ppm  dicie'-za  r-iar^iiracene  C  005  ppm  i,2-aicnioroeti'-.ane,  0,68  ppm  dicfiloromethane,  0  {X)2  ppm  ideno(i.2.3- 
Cdlpvrene,  1xi3  '  ppm  PC,Bs  0*3  ppm  1 ,2  a  5  letrachiorooenzene  <3  ppm  2.3,4,6-tetractiioropHenol,  130  ppm  toluene,  0  04  ppm 
fcichiioroethyiene  43  ppm  2  4  5-tnchitoropherv),  and  C  32  ppm  2  4  6  irtcniorophienol  Sampling  must  be  conducted  as  specified  m 
COfxjitKxts  (2)  and  i3)  Analyses  rnust  oe  perior^riec  according  ic  SA-&46  methods  Any  residues  wtuch  contain  constituents  which 
exceec  these  leveis  rrxjsi  Pe  ret-eateo  o*  disposer:  as  riazaroous  fhts  testing  requirement  will  continue  until  Syntex  demonstrates  that 
tfie  residues  from  foui  ccvisecjtrve  Paicries  a'e  r>on. hazardous 

(5)  each  batch  tor  eacn  o'  trie  peWKXiec  'estates  is  anaszec  tc  sernonstrate  that  total  eqmvalenl  dioxm  corKentrations  m  tfie  exchxled 
solid  wastes  oc  not  exceed  C5  pp:  anc  the  eouva'en'  wasewater  concentration  does  not  exceed  0  002  ppt  Sampling  must  be 
conductec  as  spectiec  ir^  condr*iois  !2,  ano  ,3:  a  h,gr-  resoijiior^  gas  cfwomatograpfiy/high  resolution  mass  spectrometry  mettiod  must 
be  used  Any  residues  wtiich  cciar  ic*,a,  oioxir  eQ.j.ya.e*"  conceni'ations  which,  exceed  ttiese  levels  must  be  retreated  or  disposed  as 
hazardous  Thus  testing  requi'emen*  wu  co"'.i''je  j'^t;  S.-iex  Dern-onsL'ates  thai  the  residues  from  four  consecutive  tjatches  are  non- 
hazardous. 

(6)  the  test  data  from  conditions  (1),  (2).  (3),  (4),  and  (5)  are  kept  on  hie  at  trie  facility  for  inspection  purposes  and  must  be  compiled, 
summarized,  and  submitted  to  trie  Admimslrator  by  certified  mat-  on  a  monthly  basis  and  wfien  ttie  treatment  of  Syntex  s  sludge  is 
coTKiuded  and 

(7)  Syniex  must  provide  a  srgned  copy  of  ttie  following  certificatioh  staiemeni  when  subrmtlmg  data  ir  'esponse  to  Itie  conditions  lisled 
above  under  civii  and  cnmtnal  penalty  of  law  (or  the  making  or  submission  of  false  or  trauduleni  statements  or  representations,  i  certify 
that  me  inio"nation  contained  m  or  accompanying  this  document  is  true,  accurate  and  corriplete  As  to  tfie  (those)  identified  section(s)  of 
this  document  for  which  I  cannot  personally  verify  its  (theiO  truth  and  accuracy  I  certity  as  the  company  official  having  supervisory 
responsibility  for  the  persons  wno  acting  under  my  dvect  instructions  made  the  venficalion  that  tfus  information  is  true,  accurate  and 
complete. " 
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40  CFR  Part  300 

(FRL-3255-91 

National  Priorities  List  (NPL)  for 
Uncontrolled  Hazardous  Waste  Sites; 
Deletion  of  Sites 

agency:  Envirunmenfal  Protection 
Agency. 

ACTION:  Notice  of  intent  to  delete  sites; 

request  for  comments. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA|  announces  its  intent  to 
delete  three  sites  from  the  National 
Priorities  List  (NPL)  and  requests  public 
comment.  The  NPL  is  Appendix  B  to  the 
.Nation  li  Oil  and  Hazardous  Substances 
Contingenuy  Plan  (NCP).  which  EPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  of  1980  (CERCLA). 

DATES:  Comments  may  be  submitted  on 

(■r  before  October  5,  1987. 

ADDRESSES:  Comments  may  mailed  to 
Russel  H,  Wyer.  Director,  Hazardous 
Site  Control  Division  (Attn:  Design  and 
Construction  Management  Branch), 
Office  of  Emergency  and  Remedial 
Response  (WH-548EI,  Environmental 
Protection  Agency.  401  M  Street.  SW., 
VVashingtop..  DC  2(.)460.  The 
I  leadqu.irters  Docket  clerk  will  maintain 
some  b.ickground  information  on  each 
site.  Comprehensive  information  on 
each  site  is  available  through  the  EPA 
Regional  docket  clerks. 

The  Headquarters  public  docket  is 
located  in  EP.A  Headquarters,  Waterside 
Mall  subbdsement.  401  M  Street.  SVV., 
Washington,  DC  20460,  and  is  available 
for  viewing  by  appointment  only  from 
9.00  a.m.  to  4.00  p.m.,  Monday  through 
Friday  excluding  holidays.  Requests  for 
copies  of  the  background  information 
from  the  Headquarters  public  docket 
should  be  directed  to  the  EPA 
Headquarters  Docket  Office.  Requests 
for  comprehensive  copies  of  documents 
should  be  directed  formally  to  the 
appropriate  Regional  Docket  Office. 
Addresses  for  the  Headquarters  and 
Regional  Docket  Offices  are: 

For  background  information  on  all 
three  sites:  Tina  Maragousis.  (WH- 
548D),  US.  EPA  CERCLA  Docket  Office, 
Waterside  Mall,  Subbasement.  401  M 
Street.  SW  ,  Washington,  DC  20460,  202/ 
382-3046. 

For  the  .Vliddletown  Road  Dump, 
Annapolis.  Maryland  site:  Diane 
McCreary.  Region  IIL  U.S.  EPA  Library, 
5th  Floor.  841  Chestnut  Bldg,.  9th  & 
Chestnut  Streets,  Philadelphia.  PA 
19107,  215/597-0580. 


For  the  Harris  (Farley  Street), 
Houston,  Texas  site:  Leticia  Lane, 
Region  VI,  U.S.  EPA  Ubrary,  12th  Floor. 
Mail  Code  6M-IR.  1445  Ross  Avenue, 
Dallas,  TX  75202-2733.  214/655-6444. 

For  the  Mountain  View  Mobile  Home 
Estates,  Glove,  Arizona  site:  Jean 
Circiello,  Region  IX,  U.S.  EPA  Library, 
6th  Floor,  215  Fremont  Street,  San 
Francisco.  C.A  94105.  415/974-8076. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  Nadeau,  Chief,  Design  and 
Construction  Management  Branch, 
Hazardous  Site  Control  Division.  Office 
of  Emergency  and  Remedial  Response 
(WH-548E),  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington. 
DC  20460,  Phone  (800)  424-9346  (or  382- 
3000  in  the  Washington.  DC, 
metropolitan  area), 

SUPPLEMENTARY  INFORMATION: 
Table  of  Contents 

I.  Introduction 

II.  NPL  Deletion  Criteria 
HI.  Deletion  Procedures 

IV.  Busis  for  Intended  Site  Deletions 

I.  Introduction 

The  Environmental  Protection  Agency 
(EPA)  announces  its  intent  to  delete 
three  sites  from  the  National  Priorities 
List  (NPL),  Appendix  B,  of  the  National 
Oil  and  Hazardous  Substances 
Contingency  Plan  (NCP),  and  requests 
comments  on  these  deletions.  The  EPA 
identifies  sites  that  appear  to  present  a 
significant  risk  lo  human  health  or  the 
environment  and  maintains  the  NPL  as 
the  list  of  those  sites.  Sites  on  the  NPL 
may  be  the  subject  of  the  Hazardous 
Substance  Response  Fund  (Trust  Fund) 
financed  remedial  actions.  Any  sites 
deleted  from  the  NPL  remain  eligible  for 
Fund-financed  remedial  actions  in  the 
unlikely  event  that  conditions  at  the  site 
warrant  such  action. 

The  three  sites  EPA  intends  to  delete 
from  the  .NPL  are: 

1.  Middletown  Road  Dump, 
.Annapolis,  Marj'Iand 

2.  Harris  (Farley  Street).  Houston, 
Texas 

3.  Mountain  View  Mobile  Home 
Estates,  Globe,  Arizona 

The  EPA  will  accept  comments  on 
these  three  sites  for  thirty  days  after 
publication  of  this  notice  in  the  Federal 
Register. 

Section  II  of  this  notice  explains  the 
criteria  for  deleting  sites  from  the  NPL 
Section  HI  discusses  procedures  that 
EPA  is  using  for  this  action  and  those 
that  the  Agency  is  considering  using  for 
future  site  deletions.  Section  IV 
discusses  each  site  and  explains  how 
each  site  meets  the  deletion  criteria. 


II.  NPL  Deletion  Criteria 

Amendments  to  the  NCP  published  in 
the  Federal  Register  on  November  20, 
1985  (50  FR  47912)  establish  the  criteria 
the  Agency  uses  to  delete  sites  from  the 
NPL.  Section  300.66(c)(7)  of  the  NCP 
provides  that: 

.  .  .  sites  may  be  deleted  from  or 
recategorized  on  the  MPL  where  no  further 
response  is  appropriate.  In  making  this 
determination,  EPA  will  consider  whether 
any  of  the  following  criteria  has  been  met: 

(i)  EPA,  in  consultation  with  the  State,  has 
determined  that  responsible  or  other  parties 
have  implemented  all  appropriate  response 
actions  required; 

(ii)  All  appropriate  Fund-financed  response 
under  CERCLA  has  been  implemented,  and 
EPA,  in  consultation  with  the  State,  has 
determined  (hat  no  further  cleanup  by 
responsible  parties  is  appropriate:  or 

(iii)  Based  on  a  remedial  investigation. 
EPA,  in  consultation  with  the  State,  has 
determined  that  the  release  poses  no 
significant  threat  lo  public  health  or  the 
environment  and.  therefore,  taking  of 
remedial  measures  is  not  appropriate. 

Before  deciding  to  delete  a  site.  EPA 
will  make  a  determination  that  the 
remedy  or  decision  that  no  remedy  is 
necessary,  is  protective  of  human  health 
and  the  environment,  consistent  with 
section  121(d)  of  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986.  I 

Deletion  of  a  site  from  the  NPL  does 
not  preclude  eligibility  for  subsequent 
Fund-financed  actions  if  future 
conditions  for  subsequent  Fund- 
financed  actions  if  future  conditions 
warrant  such  actions  Section 
300.66(c)(8)  of  the  NCP  states  that  Fund- 
financed  actions  may  be  taken  at  sites 
that  have  been  deleted  from  the  NPL. 

III.  Deletion  Procedures 

Deletion  of  sites  from  the  NPL  does 
not  itself  create,  alter,  or  revoke  any 
individual  rights  or  obligations.  The  NPL 
is  designed  primarily  for  informational 
purposes  and  to  assist  Agency 
management.  As  mentioned  in  Section  II 
of  this  notice,  §  300.66(c)(8)  of  the  NCP 
states  that  deletion  of  a  site  from  the 
NPL  does  not  preclude  eligibility  for 
future  Fund-financed  response  actions. 

For  the  deletion  of  this  group  of  three 
sites,  EPA's  Headquarters  Office  will 
accept  and  evaluate  public  comments 
before  making  the  final  decision  to 
delete.  Comments  from  the  local 
community  surrounding  the  sites 
considered  for  deletion  are  likely  to  be 
the  most  pertinent  to  deletion  decisions. 
The  following  procedures  were  used  for 
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the  intended  deletion  of  these  three 
sites; 

1.  EPA  Regional  Offices  recommended 
deletion  and  prepared  relevant 
documents. 

2.  EPA  Regional  Offices  provided  a 
two  to  three  week  public  comment 
period  on  the  deletion  package  for  the 
Harris  (Farley  St).  TX  and  the  Mountain 
View  Mobile  Home  Estates.  AZ  sites, 
both  of  which  had  undergone  remedial 
measures.  A  public  meeting  for 
discussion  of  the  Remedial  Investigation 
and  No-Action  alternative  (no  remedial 
action  was  necessary)  was  provided 
instead  of  a  public  comment  period  on 
the  deletion  package  for  the  Middletown 
Road  site  where  an  Emergency  Removal 
preceded  a  No-Action  Decision.  For  all 
three  sites,  notifications  were  provided 
to  local  residents  through  local  and 
community  newspapers.  The  Region 
made  all  relevant  documents  available 
in  the  Regional  Offices  and  local  site 
information  repositories.  Notice  was 
also  given  at  the  time  of  public  meetings 
if  they  were  determined  to  be  necessary. 

3.  Comments  received  during  the 
notice  and  comment  period  were 
evaluated  and  a  Responsiveness 
Summary  prepared  before  the  tentative 
decision  to  delete  was  made. 

A  deletion  occurs  when  the  .Assistant 
Administrator  for  Solid  Waste  and 
Emergency  Response  places  a  notice  in 
the  Federal  Register,  and  the  NPL  will 
reflect  those  deletions  in  the  next  final 
update.  Public  notices  and  copies  of  the 
Responsiveness  Summary  will  be  made 
available  to  the  local  residents  by  the 
Regional  Offices. 

IV.  Basis  for  Intended  Site  Deletions 

The  following  summaries  provide  the 
Agency's  rationale  for  intending  to 
delete  these  sites  from  the  NPL. 

Harris  (Farley  Street)  Site,  Houston,  TX 

The  Harris  (Farley  Street)  site  is  a 
2.07-acre  site  located  in  southeast 
Houston,  Texas.  In  early  1958  the  site 
was  used  as  a  disposal  site  for  chemical 
wastes.  In  1959  the  trenches  were 
backfilled  with  native  soil.  The  waste 
was  uncovered  in  1981  in  the  process  of 
installing  a  swimming  pool.  The  site  was 
listed  on  the  NPL  in  December  1982 
based  on  potential  ground  water 
contamination. 

In  June  1983,  one  of  the  site's 
potentially  responsible  parties  (PRP) 
signed  an  Administrative  order  on 
Consent  with  EPA  to  perform  the 
Remedial  Investigation  and  Feasibility 
Study  (RI/FS)  for  the  site.  The  Remedial 
Investigation  Report  was  submitted  to 
EPA  in  November  1983  and  the  Field 
Study  was  submitted  in  May  1984.  The 
RI  indicated  that  wastes  consisting  of 


styrene  tars  and  their  degradation 
products  were  present.  Ground  water 
monitoring  wells  installed  next  to  the 
trenches  and  down-gradient  of  the  site 
showed  no  sign  of  ground  water 
contamination.  As  a  result  of  these 
findings  the  Enforcement  Decision 
Document  was  signed  by  the  Regional 
Administrator  on  September  27, 1985 
and  a  second  Administrative  Order  on 
Consent  was  signed  with  the  PRP  in 
September  1985  for  the  Remedial  Design 
(RD)  and  Remedial  Action  (RA)  to  be 
conducted  and  funded  by  the  PRP. 

The  waste  materials  were  chemically 
characterized  as  alkanes,  substituted 
benzenes,  substituted  biphenyls, 
polynuclear  aromatic  hydrocarbons  and 
non-aromatic  cyclics.  Measurement  of 
total  extractable  organics  was  employed 
as  a  surrogate  for  quantification  of  total 
contamination.  Initial  laboratory  tests 
indicated  that  the  total  extractable 
organics  (TEO)  test  adequately 
measured  to  total  amount  of 
contamination.  Background  level  was 
defined  as  from  0  to  10  parts  per  million 
(ppm)  TEO  with  a  detection  limit  of  <2 
ppm. 

A  series  of  four  removals  was 
initiated  by  the  PRP  in  April  1986  and 
completed  in  July  1986  with  disposal  of 
conta.minated  soils  in  a  Class  I,  RCRA 
landfill.  Subsequent  soil  sampling 
indicated  wastes  had  been  removed  to 
background  levels  m  54  of  57  samples, 
with  three  samples  with  TEO  levels 
slightly  elevated  above  background,  and 
the  environmental  threat  presented  by 
the  site  had  been  effectively  mitigated. 

Because  the  action  was  a  complete 
removal  of  the  contamination  source,  no 
ground  water  monitoring  was  done  after 
the  removal  and  no  operation  or 
institutional  controls  were  found  to  be 
necessary  for  the  site.  All  activities  and 
decisions  are  consistent  with  those 
outlined  in  the  Enforcement  Decision 
Document  and  comply  with  current 
standards. 

The  property  will  be  turned  over  to  a 
disposal  company  once  the  site  has  been 
deleted  from  the  National  Priorities  List 
and  will  become  a  part  of  a  private 
construction  material.  Class  IV  landfill 
(a  non-hazardous  materials  landfill). 
which  now  bounds  the  site  on  two  sides. 
A  sandpit  which  lies  to  the  south  of  the 
site  is  also  scheduled  to  become  a 
landfill  cell  once  the  useable  sand  has 
been  removed. 

A  three  week  public  comment  period 
concerning  the  proposed  deletion  was 
held  from  August  27  to  September  17, 
1986.  No  written  comments  were 
received.  Oral  comments  were  received 
from  the  Assistant  Director  of  the 
Department  of  Health  and  Human 
Services  for  the  Citv  of  Houston.  Three 


concerns  were  raised:  (a)  Why  was  the 
test  for  total  extractable  organics 
(TEOs)  used  as  the  indicator  parameter 
for  completion  of  the  clean-up:  (b)  is  the 
TEO  test  applicable  to  the  types  of 
waste  found  at  the  Harris  (Farley  Street) 
site;  and  (c)  what  about  small  patches  of 
stained  soil  left  at  the  site  after 
completion  of  removal.  Subsequently, 
the  State  reviewed  a  summary  of  EPA/ 
PRP  data  documenting  the  analytical 
relationship  between  the  TEO  test  and 
the  site  contaminants  and  determined 
that  the  TEO  test  was  indeed 
appropriate.  The  State  also  agreed  that 
the  small  amount  of  remaining  material 
posed  an  insignificant  threat  to  human 
health  and  the  environment  and 
continuation  of  removal  was  not 
justifiable.  These  concerns  and  their 
resolution  are  detailed  in  the 
Responsiveness  Summary. 

EPA,  in  consultation  with  the  State  of 
Texas,  has  determined  that  the  site  is 
protective  of  human  health  and  the 
environment,  that  responsible  parties 
have  implemented  all  appropriate 
response  actions  required  and  that  no 
further  cleanup  by  responsible  parties  is 
appropriate. 

Mountain  View  Mobile  Home  Estates, 
Globe.  AZ 

Mountain  View  Mobile  Home  Estates 
was  a  17-acre  mobile  home  subdivision 
located  in  Globe.  Arizona, 
approximately  75  miles  east  of  Phoenix. 
The  subdivision  was  developed  in  1973 
on  the  site  of  the  Metate  Asbestos 
Corporation  chrjsotile  asbestos  mill 
after  the  mill  ceased  operation  by  order 
of  the  Gila  County  Air  Quality  Control 
District.  Metate  Asbestos  mill  tailings 
and  contaminated  soil  were  used  as  fUI 
to  level  the  site.  Forty-seven  mobile 
homes  were  eventually  placed  on  the 
subdivision's  55  lots  and  the  site  was 
occupied  by  approximately  130 
residents. 

Asbestos  contamination  of  the  soil  in 
the  subdivision  was  discovered  in 
October  1979  by  State  and  local  health 
officials.  Subsequent  sampling  of  air  and 
soil  in  the  subdivision  confirmed  the 
presence  of  asbestos  fibers.  Mountain 
View  Mobile  Homes  Estates  was  added 
to  the  National  Priorities  List  in  July 
1982, 

The  Remedial  Investigation/ 
Feasibility  Study  commenced  on  April  4, 
1983.  The  final  draft  Remedial 
Investigation/Feasibility  Study  Report 
(Rl/FSj  was  published  in  May"l983. 
During  the  Rl/FS  activity.  EPA  and  the 
Federal  Emergency  Management 
Agency  (FEMA)  offered  to  temporarily 
relocate  Mountain  View  residents  on  a 
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\olun!ri.'-y  basis  pending  a  decision  on 
ihp  pcrnidnent  remedy  for  the  site. 

The  Ri/KS  found  that  residents  of 
Mountain  Vievv  Mobile  Home  Estates 
were  being  exposed  to  significant 
quantities  of  asbestos  fibers  both  from 
contaminated  soil  on-site  and  from 
airborne  fibers  from  a  nearby  mill. 
Direct  contact  with  asbestos  by  children 
was  of  the  greatest  concern  because 
their  Hfe  expectancy  exceeds  the  latency 
periods  for  asbestos  related  disease. 
Polarized  light  microscopy  was  the 
analytical  method  used  to  identify  and 
quantify  asbestos  for  all  samples 
collected  at  the  site. 

A  Record  of  Decision  was  signed  on 
June  2,  1983  selecting  Site  Abandonment 
by  Permanent  Relocation  as  the 
remedial  action.  Permanent  relocation  of 
residents  was  completed  in  March  1985 
and  ownership  of  the  purchased 
property  was  transferred  to  the  State  of 
Arizona.  Following  relocation  of  the  site 
residents,  remediation  of  the  site  was 
completed. 

The  homes  and  other  structures  were 
crushed  and  buried  on-site  in  two 
natural  depressions.  Drainage  culverts 
and  enclosed  pipes  were  installed  to 
reduce  the  potential  for  erosion  of  the 
cover.  A  non-woven  filter  fabric  was 
placed  over  the  entire  site  to  act  as  a 
physical  barrier  to  upward  movement  of 
asbestos  fibers  and  as  an  indicator  of 
erosion.  Twenty-one  inches  of 
unrontaminated  soil  was  placed  over 
the  filter  fabric  in  lifts  and  compacted. 
Three  inches  of  crushed  rock  was  added 
to  complete  the  cover.  The  site  was 
fenced  to  protect  the  integrity  of  the 
cover. 

Analytical  results  from  107  post- 
closure  soil  samples  of  the  site  cover  are 
non-detectable  for  asbestos  or  show- 
only  traces  <l"o  consistent  with 
background  readings.  Twenty-five  final 
rover  samples  were  also  non-detectable. 
Physical  inspections  of  the  site  found  no 
problem  v\ith  integrity  of  the  site  other 
than  minor  settling  and  erosion.  The 
State  of  Arizona  has  committed  to 
maintenance  of  the  site  for  a  minimum 
of  twenty  years.  Ail  actions  taken  are 
consistent  with  those  outlined  in  the 
Record  of  Decision  and  comply  with 
current  standards. 

The  Region  provided  a  three  week 
public  comment  period  from  August  29th 
to  September  19,  1986  on  the  proposed 
deletion.  i\'o  written  or  orn!  comments 
were  received. 

All  appropriate  Fund-financed 
response  under  CERCLA  has  been 
implemented,  and  EPA,  in  consultation 
with  the  State  of  Arizona,  has 
determined  that  no  further  cleanup  by 
responsible  parties  is  appropriate  and 


that  the  site  is  protective  of  human 
health  and  the  environment. 

Middletown  Road  Dump,  Annapolis, 
MD 

The  Middletown  Road  Dump  site  is 
located  off  Maryland  Route  50  near 
Annapolis,  Anne  Arundel  County, 
Maryland.  This  2.3  acre  site  was 
operated  as  a  dump,  primarily  for  rubble 
and  construction  debris,  over  several 
decades  without  proper  state  permits. 
The  owner  accepted  drums  of 
unidentified  industrial  wastes  and 
marine  paints  which  were  discovered 
during  an  October  1982.  EPA  Field 
Investigation  Team  (FIT)  Investigation 
of  the  property.  As  a  result  of  the  FIT 
Investigation,  based  on  potential  ground 
water  and  surface  water  contamination, 
the  site  was  placed  on  the  National 
Priorities  List  (NPL)  in  December  1982. 

A  site  assessment  in  April  1983, 
revealed  that  emergency  conditions 
existed  on-site,  threatening  ground  and 
surface  waters.  Stream  sediments  and 
surface  soils  showed  significant  heavy 
metals  contamination.  Immediate 
removal  measures  were  initiated, 
contaminated  on-site  materials  were 
removed,  plus  additional  soils  until 
background  levels  were  achieved. 

A  Remedial  Investigation  (RI)  was 
initiated  on  January  2, 1985.  Evaluation 
of  possible  routes  of  contaiminant 
migration  included  water  quality 
assessment  from  existing  data  from  on- 
site  and  off-site  wells  and  surface 
waters;  and  soils  and  sediments 
evaluation  by  site  sampling  and  analysis 
for  priority  metals,  volatile  organics  and 
base/neutral  extractables.  All  air, 
water,  soil  and  sediment  contaminant 
levels  were  very  close  to  naturally 
occurring  background  levels,  based  on 
previously  collected  State  data. 

The  RI  determined  that  there  was  no 
significant  threat  to  public  health  or  the 
environment  via  direct  contact, 
inhalation  or  ingestion  and  that  i\o- 
Action  is  the  proper  alternative  for  the 
Middletown  Road  site.  A  No-Action 
Record  of  Decision  was  signed  by  the 
Acting  Regional  Administrator  on  March 
17,  1986. 

The  State  will  monitor  the  on-site 
wells  at  least  annually  as  a  part  of  its 
existing  closed  waste  site  inspection 
schedule.  Uncontaminated  tires  remain 
on  site.  However,  the  State  has  entered 
into  a  Consent  Order  with  the  owner  to 
have  them  removed  and  disposed  of 
properly. 

A  public  meeting  was  held  on  August 
27, 1985,  to  discuss  the  final  RI  and  No- 
Action  alternative.  No  written  or 
verbal  comments  from  the  public  were 
received. 


Based  on  the  remedial  investigation. 
EPA,  in  consultation  with  the  SUite  of 
Maryland,  has  determined  that  the  site 
poses  no  significant  threat  to  human 
health  or  the  environment  and  remedial 
measures  are  not  appropriate. 

Dated:  August  25. 1987. 
Thaddeus  L.  Juszczak,  )r.. 

Acting  Deputy  Assistant  Administrator. 

Office  of  Solid  Waste  and  Emergency 

Response. 

|FR  Djc.  87-20297  Fijed  9-2-87;  8:45  am| 

BILLING  CODE  6S60-50-M 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46CFRPart25 

iCGD  87-0161 

Emergency  Position  Indicating  Radio 
Beacons  for  Uninspected  Fishing,  FIsti 
Processing,  and  Fish  Tending  Vessels 

agency:  Coasl  Guard.  DOT. 

action:  Noice  of  proposed  rule  making. 

SUMMARY:  The  Coast  Guard  is  proposing 
to  amend  the  uninspected  vessel 
regulations  by  requiring  emergency 
position  indicating  radio  beacons 
(EPIRBs)  to  be  carried  on  uninspected 
fishing,  fish  processing,  and  fish  tender 
vessels  operating  on  the  high  seas. 
Congress  amend'^-d  the  shipping  laW'S  of 
the  United  States  by  requiring  those 
vessels  to  have  the  number  and  type  of 
EPIRBs  prescribed  by  regulation.  By 
implementing  the  law,  the  regulations 
will  ensure  rapid  and  effective  search 
and  rescue  during  emergency  situations. 
DATES:  Comments  must  be  submitted  on 
or  before;  October  19, 1987. 

ADDRESSES:  ComTients  should  be 
submitted  to  the  Commandant  (G-CMC/ 
21).  U.S.  Coast  Guard.  2100  Second  St.. 
SVV.,  Washington,  DC  20593-0001. 
Between  the  hours  of  8:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays,  comments  may  be 
delivered  to.  and  are  available  for 
inspection  and  copying  at,  the  Marine 
Safety  Council  (G-CMC)  Room  2110  U.S. 
Coast  Guard  Headquarters,  2100  Second 
St.,  SW.,  Washington,  DC  20593-0001, 
(202)  267-1477.  The  Draft  Evaluation 
may  also  be  inspected  or  copied  at  the 
Marine  Safety  Council. 

FOR  FURTHER  INFORMATION  CONTACT: 

LCDR  William  M  Riley,  Survival 
Systems  Branch.  Room  1404.  U.S.  Coast 
Guard  Headquarters.  2100  Second  St., 
SW.,  Washington,  DC  20.593-0001,  (202) 
267-1444.  Normal  office  hours  are 
between  8:00  am.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
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submitting  written  views,  data  or 
arguments.  Comments  should  include 
the  name  and  address  of  the  person 
making  them,  identify  this  notice  (CGD 
87-016)  and  the  specific  section  to  which 
each  comment  applies,  and  gi\e  reasons 
for  the  comments.  If  an 
acknowledgement  is  desired,  a  stamped. 
pre-addressed  post  card  or  envelope 
should  be  enclosed.  All  comments 
received  before  the  expiration  of  the 
comment  period  will  be  considered 
before  final  action  is  taken  on  this 
proposal.  The  proposal  may  be  changed 
in  light  of  comments  received. 

No  public  hearing  is  planned,  but  one 
may  be  held  at  a  time  and  place  to  be 
set  in  a  later  notice  in  the  Federal 
Register  if  written  requests  are  received 
from  interested  persons  raising  relevant 
issues  and  desiring  to  comment  orally  at 
a  public  hearing  and  it  is  determined 
that  the  opportunity  to  make  oral 
presentations  will  aid  in  the  rulemaking 
process. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  these  regulations  are:  LCDR 
William  M.  Riley,  Project  Manager,  and 
Mr.  Stanley  Colby.  Project  Counsel, 
Office  of  Chief  Counsel. 

Discussion  of  the  Proposed  Regulations 

Fishing  vessels  frequently  sink 
suddenly  without  calling  for  help.  When 
a  distress  call  is  made,  it  often  does  not 
include  an  accurate  or  complete 
identification  of  the  vessel,  description 
of  the  situation,  or  position.  Fishing 
vessels  do  not  have  established  routes 
or  schedules,  and  in  fact  often  guard  the 
secret  of  where  they  fish  most 
successfully  as  a  trade  secret.  Therefore, 
the  position  of  a  fishing  vessel,  and  even 
whether  or  not  it  is  overdue,  is  often 
unknown  to  anyone  ashore.  These 
factors  greatly  reduce  the  chance  of 
anyone  being  rescued  alive  following  a 
fishing  vessel  casualty.  In  contrast, 
when  there  is  an  EPIRB  to  provide 
prompt  notification  of  the  casualty  and  a 
homing  beacon  to  guide  rescuers  to  the 
scene,  the  chance  of  saving  lives — as 
opposed  to  recovering  bodies — 
increases  dramatically. 

The  Coast  Guard  agreed  to  seek 
legislative  authority  to  require  EPIRBs 
on  fishing  vessels  and  other  uninspected 
vessels  in  a  response  to  the  April  24, 
19B0  recommendation  resulting  from  the 
National  Transportation  Safety  Board 
(NTSB)  investigation  of  the  1978  loss  of 
the  F/V  LOBSTA  I.  Coast  Guard 
investigations  of  a  number  of  fishing 
vessel  casualties  have  also  resulted  in 
internal  recommendations  for  EPIRBs. 
These  casualties  include  the  F/V  ELSIE 
JANE.  F/V  MARBLEHEAD.  F/V 


BARBIE  I,  F/V  MARY  LOU.  F/V 
NOREEN  ANN  F'V  EQUINOX,  and  F/ 
V  CITY  OF  SEATTLE.  Navigation  and 
Vessel  Inspection  Circular  5-86 
contained  voluntary  safety  standards  for 
all  vessels  engaged  in  the  commercial 
fisheries,  and  included  a 
recommendation  for  the  carriage  of 
EPIRBs,  and  COMDTINST  2370.2A  of 
October  28,  -1981  instructed  Coast  Guard 
personnel  to  encourage  all  fishing  vessel 
operators  to  ca.Ty  EPIRBs, 

Regulations  prescribing  EPIRB 
carriage  by  fishing  vessels  do  not  now 
exist  because  the  Coast  Guard  did  not 
previously  have  the  authority  to  issue 
those  regulations.  On  November  10, 
1986.  the  Ninety-Ninth  Congress  passed 
Pub  L.  99-640.  "known  as  the  "Coast 
Guard  Authorization  Ant  of  1986"  (100 
Stat.  3545).  Section  16  of  the  Act 
amended  section  4102  of  Title  46  of  the 
United  States  Code  by  adding  paragraph 
(e)  which  requires  uninspected  fishing 
vessels  operating  on  the  high  seas  to 
carry  the  number  and  type  of  EPIRBs 
prescribed  by  regulation.  Except  for  the 
type  of  EPIRB  required,  this  notice 
would  implement  that  law  to  require 
uninspected  fishing,  fish  processing,  and 
fish  tender  vessels  operating  on  the  high 
seas  to  carry  EPIRBs  by  proposing 
regulations  that  are  similar  to  the 
carriage,  testing,  and  maintenance 
requirements  for  EPIRBs  in  46  CP'R 
Subchapter  I.  (Cargo  and  Miscellaneous 
Vessels).  If  adopted,  the  regulations  will 
be  published  in  46  CFR  Subchapter  C. 
(Uninspected  Vessels), 

The  regulations  would  require  the  use 
of  FCC  Type  Accepted  float-free  EPIRBs 
operating  on  the  dedicated  satellite 
frequency  of  406.025  MHz.  The  406  MHz 
satellite  EPIRB  not  only  provides 
improved  alerting  and  locating  over 
conventional  EPIRBs  operating  on 
aircraft  and  marine  frequencies,  but  also 
avoids  most  of  the  false  alarm  problems 
on  those  frequencies.  Necessary  final 
rules  permitting  manufacture  and  sale  of 
such  beacons  are  expected  to  be 
completed  by  the  Federal 
Communications  Commission  (FCC) 
before  February  1988.  These  beacons 
should  be  readi'v  available  before  mid- 
1988. 

The  Coast  Guard  recognizes  that 
many  owners  and  operators  of  fishing 
vessels  have  voluntarily  installed 
EPIRBs  m  response  to  the  previous 
educational  campaign  and  that  this 
equipment  has  a  long  service  life. 
Therefore  the  proposed  rules  would 
allow  121.5/243  MHz  Class  A  (float-free) 
EPIRBs  that  are  installed  on  or  before 
the  effective  date  of  the  final  rules  to  be 
carried  for  about  10  years.  To  allow 
adequate  time  for  installation  of  satellite 
EPIRBs.  the  Coast  Guard  intends  to 


establish  a  compliance  date 
approximately  one  year  after  the 
effective  date  of  the  final  rules.  The 
Coast  Guard  will  consult  with  the  FCC 
and  manufacturers  prior  to  publication 
of  the  final  rule  and  will  adjust  the 
compliance  date,  if  necessary,  to  allow 
approximately  six  months  for 
installation  of  satellite  EPIRBs  after  the 
units  are  readily  available.  If  production 
is  subsequently  delayed,  further 
adjustments  to  the  effective  date  will  be 
made  and  published  in  the  Federal 
Register. 

Although  conventional  121.5/243  MHz 
Class  A  EPIRBs  would  be  acceptable  for 
the  proposed  10  year  phase-in  period, 
there  are  a  number  of  problems  with 
these  EPIRBs.  The  121.5/243  MHz 
system  has  a  serious  false  alarm 
problem.  Although  COSPAS/SARSAT 
search  and  rescue  satellites  are 
designed  to  receive  121.5  MHz  signals, 
121.5/243  MHz  EPIRBs  are  not  designed 
as  "satellite  EPIRBs"  and  their  coverage 
area  and  alert  and  locate  ability  is 
significantly  inferior  to  that  of  the  406 
MHz  satellite  EPIRB.  An  estimated  25% 
of  the  existing  121.5/243  MHz  EPIRBs 
will  not  be  detected  by  COSPAS/ 
S.ARSAT  satellites  because  their 
transmitter  spectrum  does  not  comply 
with  the  modulation  requirements  of 
Federal  Aviation  Administration 
Technical  Standard  Order  (TSO)  C91a. 
A  pending  regulatory  project  by  the 
Federal  Communications  Commission 
published  in  the  June  5. 1987  issue  of  the 
Federal  Register  (52  FR  21334)  would 
solve  this  problem  for  future  production 
Class  A  EPIRBs.  but  not  for  existing 
units. 

Although  conventional  121.5/243  MHz 
Class  A  EPIRBs  would  be  acceptable  for 
the  proposed  10  year  phase-in  period, 
the  proposals  in  this  notice  would  not 
allow  Class  B  121.5/243  MHz  EPIRBs  or 
Class  C  VHF-FM  EPIRBs  to  be  counted 
toward  the  EPIRB  carriage  requirement. 
Class  B  EPIRBs  will  float,  but  are  not 
automatically  deployed  and  activated. 
The  signal  from  a  VHF-FM  Class  C 
EPIRB  is  not  detectable  by  the 
COSPAS/SARSAT  satellites,  and  can 
often  go  unnoticed  by  coast  and  ship 
radio  stations. 

All  fishing  vessels  operating  on  the 
high  seas  are  included  in  the  EPIRB 
carriage  requirements  proposed  in  this 
notice,  including  small  fishing  vessels 
regardless  of  length,  tonnage,  numbering 
or  documentation,  manning, 
accommodation  spaces,  or  propulsion. 
Pub.  L.  9&-640  makes  no  provision  for 
exemption  of  such  vessels. 

Comments  are  specifically  invited  on 
the  following: 
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(1)  The  proposed  10  year  phase-out 
period  for  Class  A  EPIRBs.  We  are 
considering  a  shorter  ph.jse-out  period 
of  6  years  in  consideration  of  the 
shortcomings  of  the  121.5/243  MHz 
system. 
'  (2)  Class  A  EPIRBs  which  do  not 
comply  with  TSO  C91a.  We  are 
considering  prohibiting  the  carriage  of 
non-compl>ing  EPIRBs  during  the  phase- 
out  period  in  consideration  of  their 
questionable  performance  with 
COSPAS/SARSAT  satellites. 

(3)  the  non-acceptabilitv  of  existing 
Cla.'is  B  and  C  EPIRBs  during  the  phase- 
out  period.  Persons  suggesting  that  Class 
B  and  Class  C  EPIRBs  should  be  allowed 
to  be  carried  should  also  address  the 
appropriate  phase-out  period,  as  well  as 
the  number  of  these  EPIRBs  thought  to 
be  in  service  on  the  affected  vessels. 

Regulatory  Evaluation 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  and 
nonsignificant  under  the  DOT  regulatory 
policies  and  procedures  (44  PR  11034; 
February  26, 1979).  A  draft  regulatory 
evaluation  has  been  prepared  and 
placed  in  the  docket.  It  may  be 
inspected  or  copied  at  the  Office  of  the 
Marine  Safety  Council  (see 
"ADDRESSES",  above). 

The  draft  evaluation  estimates  a  cost 
of  about  $600  for  each  of  the  estimated 
31,555  fishing  vessels  that  would  be 
affected.  Approximately  half  of  these 
vessels  would  have  to  install  satellite 
EPIRBs  within  a  year,  at  a  cost  of  about 
S9.5  million.  The  remainder  would 
replace  their  existing  conventional 
EPIRBs  over  a  10-year  period  at  a  cost, 
adjusted  to  1988  dollars,  of  about  S7.5 
million,  for  a  total  of  about  S17  million 
for  the  industry  to  comply  with  the 
requirements  in  the  proposed  rules. 

In  addition  to  the  saving  of  lives,  the 
primary  benefits  of  the  proposed 
regulations  are  identified  in  the  draft 
evaluation  as  more  timely  notification 
that  a  casualty  has  occurred,  more 
accurate  identification  of  the  area  to  be 
searched,  and  consequently  large 
savings  of  money  for  the  Coast  Guaid 
and  other  organizations  involved  in  a 
search. 

In  the  three-year  period  from  1982  to 
1984.  288  lives  were  lost  as  a  result  of 
total  losses  of  fishmg  vessels.  Using  the 
minimally  accepted  value  of  a  human 
life  of  one  million  dollars,  it  is  evident 
that  the  savings  of  only  a  few  of  the 
lives  lost  each  year  would  justify  the 
cost  of  this  proposal. 

More  tangible  benefits  can  be 
identified  in  the  reduction  of  search  and 
rescue  costs.  The  search  for  the  fishing 
vessel  A.MAZING  GRACE  took  16  days 


and  cost  Sl2  million  before  the 
search  was  abandoned.  There  was  nu 
definite  notice  that  a  casualty  had 
occurred,  and  the  area  to  be  searched 
was  unknowm.  In  contrast,  a  number  of 
searches  for  pleasure  vessels  and  fishing 
vessels  have  been  expedited  by  EPIRBs 
carried  voluntarily.  The  savings  to  the 
government  as  a  result  of  elimination  or 
significant  reduction  of  only  two  or  three 
searches  of  the  scope  of  the  AMAZI.\G 
GRACE  operation,  would  justify  the  cost 
of  these  proposed  rules,  even  without 
considering  the  benefit  of  the  unknown 
number  of  lives  that  will  be  saved  by 
more  timely  location  of  vessels  in 
distress. 

The  agency  certifies  that  this  proposal 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Generally,  fishing  vessel 
operators  are  considered  to  be  small 
entities  in  that  they  are  typically  not 
part  of  large  diversified  corporations, 
and  generally  own  no  more  than  a  few 
vessels.  The  S600  cost  is  not  considered 
significant  for  any  of  these  vessels. 

It  has  been  determined  that  this 
rulemaking  is  categorically  excluded 
from  a  detailed  environmental 
evaluation.  The  Categorical  Exclusion 
Determination  is  available  in  the  docket 
for  examination,  copying,  and  public 
comment. 

List  of  Subjects  in  46  CFR  Part  25 

Fire  prevention.  Marine  safety. 

In  consideration  of  the  foregoing,  it  is 
proposed  to  amend  Subchapter  C  of 
Title  46,  Code  of  Federal  Regulations,  as 

follows: 

PART  25— (AMENDED] 

1.  The  authority  citation  to  Part  25 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  4104  and  4302:  49  CFR 

1.46. 

2.  By  amending  Part  25  by  adding  a 
new  Subpart  25.26  to  read  as  follows: 
Subpart  25.26 — Emergency  Position 
Indicating  Radio  Beacons 

25.26-1     Uninspected  Fishing.  Fish 

Processing,  and  Fish  Tender  Vessels. 
25  26-5    Servicing  of  EPIRBs. 

Subpart  25.26— Emergency  Position 
Indicating  Radio  Beacons 

§  25.26-1     Uninspected  fistiing,  fisti 
processing,  and  fish  tender  vessels. 

(a)  After  [insert  date  one  year  after 
effective  date],  the  owner  of  an 
uninspected  vessel  that  is  a  fishing 
vessel,  a  fish  processing  vessel,  or  a  fish 
tender  vessel  shall  ensure  that  the 
vessel  does  not  operate  on  the  high  seas 
unless  it  has  on  board  an  FCC  Type 
Accepted  float-free,  automatically 
activated,  406  MHz  Emergency  Position 
Indicating  Radio  Beacon  (EPIRB):  or  a 


121.5/243  MHz  Class  A  EPIRB  meeting 
paragraph  (b)  of  this  section. 

(b)  Until  [insert  date  10  years  after 
effective  date),  a  121.5/243  MHz  Class  A 
EPIRB  may  be  on  board  a  vessel,  under 
paragraph  (a)  of  this  section,  if  the 
EPIRB  is  operable  and  installed  on  the 
vessel  on  or  before  (insert  effective 
date]. 

§  25.26-5     Servicing  of  EPIRBs. 

(a)  The  master  of  each  vessel  required 
to  have  an  EPIRB  under  this  subpart 
shall  ensure  that  each  EPIRB  on  board 
that  is  not  installed  in  an  inflatable  life 
raft  is  tested  and  serviced  as  required 
by  this  section. 

(b)  The  EPIRB  must  be  tested  by  the 
visual  or  audio  output  indicator  to 
determine  whether  or  not  it  is  operating 
immediately  after  installation  and  at 
least  once  each  month  thereafter.  If  the 
EPIRB  is  not  operating,  it  must  be 
repaired  or  be  replaced  with  an 
operating  EPIRB. 

(c)  The  battery  of  the  EPIRB  must  be 
replaced — 

(1)  immediately  after  the  EPIRB  is 
used  for  any  purpose  other  than  being 
tested:  and 

(2)  before  the  expiration  date  that  is 
marked  on  the  battery. 

Dated:  August  6, 1987. 
J.W.  Kime. 

Rear  Admiral.  U.S.  Coast  Guard  Chief.  Office 
of  Marine  Safety.  Security  and  Environmental 
Protection. 

[FR  Doc.  87-20335  Filed  9-2-87;  845  am| 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

48  CFR  Parts  209,  225,  and  252 

Defense  Federal  Acquisition 
Regulation  Supplement  (DFARS); 
Acquisition  From  Firms  Owned  or 
Controlled  by  Foreign  Governments 
That  Support  Terriorism 

agency:  Department  of  Defense  (DOD). 
ACTION:  Proposed  rule  and  request  for 

comments. 

SUMMARY:  The  defense  Acquisition 
Regulatory  (DAR)  Council  is  proposing 
to  amend  the  DFARS  to  further 
implement  10  U.S.C.  2327  regarding 
exclusion  of  contractors,  owned  or 
controlled  by  foreign  governments  that 
support  terrorism,  from  award  of 
contracts  by  DOD.  The  proposed  rule 
defines  the  term  "significant  interest" 
and  prescribes  a  solicitation  provision 
to  facilitate  offeror  compliance  with  10 
U.S.C.  2327. 
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DATE:  Comments  on  the  proposed  rule 

should  be  submitted  in  writing  to  the 
Executive  Secretary.  DAR  Council,  at 
the  address  shown  below,  on  or  before 
October  5, 1987,  to  be  considered  in  the 
formulation  of  the  final  rule.  Please  cite 
D.'\R  Case  86-169  in  all  correspondence 
related  to  this  issue. 
ADDRESS:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulatory  Council,  ATTN: 
Mr.  Charles  W.  Llovd.  Executive 
Secretary,  ODASD(P)/DARS,  c/o 
OUSD(A)  (M&RS).  Room  3D139.  The 
Pentagon,  Washington,  DC  20301-3062. 
If  commenters  choose  to  hand-carry 
comments  to  the  DAR  Council  Office  at 
1211  South  Fern  Street,  Arlington,  VA, 
arrangements  for  hand-carried 
comments  must  be  made  with  the  DAR 
Council  Staff  Members.  Security  Guards 
at  this  location  are  not  permitted  to 
accept  or  sign  for  hand-delivered 
comments  of  any  kind. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Charles  W.  Lloyd,  Executive 
Secretary.  DAR  Council,  (202)  697-7266. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

10  U.S.C.  2327  prohibits  award, 
without  a  waiver  from  the  Secretary  of 
Defense,  of  a  contract  by  a  Defense 
agency  to  a  firm  or  a  subsidiary  of  a  firm 
in  which  a  foreign  government  owns  or 
controls  a  significant  interest,  if  such 
foreign  government  is  the  government  of 
a  country  that  has  been  determined  by 
the  Secretary  of  State  to  be  one  that  has 
repeatedly  provided  support  for  acts  of 
international  terrorism. 

The  proposed  rule  would  require  that 
contractors  certify  that  no  foreign 
government,  as  described  above,  holds  a 
significant  interest  in  the  firm  or 
subsidiary  (or,  in  the  case  of  a 
subsidiary,  in  the  firm  that  owns  the 
subsidiary). 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq. 
because  few,  if  any,  small  businesses 
responding  to  DOD  solicitations  are 
Ukely  to  be  owned  or  controlled  by 
governments  that  repeatedly  support 
acts  of  international  terrorism. 
Additionally,  10  U.S.C.  2327  makes  no 
provision  for  differentiating  between 
large  and  small  businesses  with  regard 
to  its  application.  Further,  ownership 
and  control  of  a  small  business  is 
generally  common  knowledge  since  they 
•end  to  be  concentrated  in  a  few 
individuals  who  are  actively  involved  in 


day-to-day  operations.  An  initial 
regulatory  flexibility  analysis  has 
therefore  not  been  performed. 
Comments  are  invited  from  small 
businesses  and  oiher  interested  parties. 
Comments  from  small  entities 
concerning  the  affected  FAR  Subpart 
will  also  be  considered  in  accordance 
with  Section  610  of  the  Act.  Such 
com.ments  must  be  submitted  separately 
and  cite  DAR  Case  8:'-610D  in 
correspondence. 

C.  Paperwork  Reduction  Act 

The  proposed  rule  does  not  impose 
information  collection  requirements 
within  the  meaning  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501  et  seq.. 
and  OMD  approval  of  the  proposed  rule 
is  not  required  pursuant  to  5  CFR  Part 
1320  et  seq. 

List  of  Subjects  in  48  CFR  Parts  209,  225, 
and  252 

Government  procurement. 

Charles  W.  Lloyd. 

Executive  Secretary.  Defense  Acquisition 
Regulatory  Council. 

Therefore,  it  is  proposed  that  48  CFR 
Parts  209,  225,  and  252  be  amended  as 
follows: 

1.  The  authority  citation  for  48  CFR 
Parts  209,  225,  and  252  continues  to  read 
as  follows: 

Authority:  5  L'.S.C.  301,  10  L'.S  C.  2202.  DoD 
Directive  5000.35.  and  DoD  FAR  Supplement 

201,301. 

PART  209— CONTRACTOR 
QUALIFICATIONS 

2.  Sections  209.170  through  209.170-4 
are  added  to  read  as  follows: 

209.170    Acquisition  from  firms  owned  or 
controlled  by  foreign  governments  that 
support  terrorism. 

209.170-1     Definition. 

"Significant  interest"  as  used  in  this 
section  means — 

(a)  Ownership  of  or  beneficial  interest 
in  five  percent  or  more  of  the  firm's  or 
subsidiary's  securities.  Beneficial 
interest  includes  holding  five  percent  or 
more  of  any  class  of  the  firm's  securities 
in  "nominee  shares",  "street  names",  or 
some  other  method  of  holding  securities 
that  does  not  disclose  the  beneficial 
owner' 

(b)  Holding  a  management  position  in 
the  firm  such  as  a  director  or  officer; 

(c)  Ability  to  control  or  influence  the 
election,  appointment,  or  tenure  of 
directors  or  officers  in  the  firm; 

(d)  Ownership  of  10  percent  or  more 
of  the  assets  of  a  firm  such  as 
equipment,  buildings,  real  estate,  or 
other  tangible  assets  of  the  firm;  or 


(e)  Holding  50  percent  or  more  of  the 
indebtedness  of  a  firm. 

209.170-2     Disclosure. 

10  U.S.C.  2327  requires  that,  for 
contracts  expected  to  equal  or  exceed 
SKXl.OOG,  Department  of  Defense 
agencies  obtain  from  any  firm,  or 
subsidiary  of  a  firm,  submitting  a  bid  or 
proposal,  a  disclosure  in  that  bid  or 
proposal  of  any  significant  interest  in 
such  firm  or  subsidiary  (or.  in  the  case 
of  a  subsidiary,  in  the  firm  that  owns  the 
subsidiary)  which  is  owned  or 
controlled,  directly  or  indirectly,  by  a 
foreign  government  or  an  agent  or 
instrumentality  of  a  foreign  government. 
if  such  foreign  government  is  the 
government  of  a  country  that  has  been 
determined  bv  the  Secretarv  of  State 
under  50  U.S.C.  2405(j)(l)(A)  to  have 
repeatedly  provided  support  for  acts  of 
international  terrorism. 

209.170-3     Prohibition. 

10  U.S.C.  232"(b)  prohibits  a  Defense 
agency  from  awarding  a  contract  of 
$100,000  or  more  to  a  firm  or  a 
subsidiary  of  a  firm  in  which  a  foreign 
government  owns  or  controls  a 
significant  interest,  directly  or  indirectly, 
in  such  firm  or  subsidiary  (or.  in  the 
case  of  a  subsidiary,  in  the  firm  that 
owns  the  subsidiary),  if  such  foreign 
government  is  the  government  of  a 
country  that  has  been  determined  by  the 
Secretary  of  State  under  U.S.C. 
2405(j)(l')(A)  to  have  repeatedly 
provided  support  for  acts  of 
international  terrorism.  The  Secretary  of 
Defense  may  waive  this  prohibition  in 
accordance  with  10  U.S.C.  2327(c). 

209.170-4     Solicitation  provision. 

The  contracting  officer  shall  insert  the 
provision  at  252.209-"OOG,  Certification 
or  Disclosure  of  Ownership  or  Control 
by  a  Foreign  Government  that  Supports 
Terrorism,  in  solicitations  when  the 
contract  is  expected  to  equal  or  exceed 
$100,000. 

PART  225— FOREIGN  ACQUISITION 

3.  Section  225.702  is  added  to  read  as 
follows: 

225.702    Restrictions. 

(S-ro)  (Reserved) 

(S-71)  See  209  170  for  restrictions  on 
contracting  with  firms  owned  or 
controlled  by  foreign  governments  that 
support  terrorism. 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

4.  Section  252.209-7000  is  added  to 
read  as  follows: 


BEST  COPY  AVAILABLE 


SE 
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212.209-7000     Certification  or  disclosure 
of  ownership  or  control  by  a  foreign 
government  that  supports  terrorism. 

As  prescribed  at  209  1:^0-4   insert  the 
fdllowing  provision: 

Certification  or  Disclosure  of  Ownership 
or  Control  by  a  Foreign  Go\eriimenl 
That  Supports  Terrorism  (Date) 

(a)  "Significant  intpresf  as  used  in 
this  proMsion  rr.tMr.s^ 

(1)  Ownership  of  or  beneficial  interest 
in  five  percent  (S""-*)  or  more  of  the  firm's 
or  subsididry's  securKies.  Beneficial 
interest  includes  holding  five  percent 
(5%)  or  niorp  of  any  class  of  the  firm's 
secunties  in  "norr.inee  shares",  "street 
names",  or  some  other  method  of 
holding  secunties  that  does  not  disclose 
the  beneficial  owner; 


(2)  Holding  a  management  position  in 
the  firm  such  as  director  or  officer; 

(3)  Ability  •to  control  or  influence  the 
election,  appwintment,  or  tenure  of 
directors  or  officers  of  the  firm; 

(4)  Ownership  of  ten  percent  (lO'^o)  or 
more  of  the  assets  of  a  firm  such  as 
equipment,  buildings,  real  estate,  or 
other  tangible  assets  of  the  firm;  or 

(5)  Holding  50  percent  (50%J  or  more 
of  the  indebtedness  of  a  firm. 

(b)  Unless  paragraph  (c)  of  this 
section  has  been  completed,  the  Offeror, 
by  submission  of  its  offer,  certifies,  to 
the  best  of  its  knowledge  and  belief,  that 
no  government  of  a  foreign  country,  or 
agent  or  instrumentality  of  a  foreign 
country,  listed  below,  has.  directly  or 
indirectly,  a  significant  interest  in  the 
Offeror  or,  if  the  Offeror  is  a  subsidiary. 


in  the  firm  that  owns  or  controls, 
directly  or  indirectly,  the  Offeror.  Such 
countries  currently  include: 

(1)  Cuba; 

(2)  Iran;  I 

(3)  Libya;  | 

(4)  Syria;  and 

(5)  South  Yemen. 

(c)  If  the  Offeror  is  unable  tf  '    r^fy  m 
accordance  with  fb)  above,  the  Offeror 
represents  that  the  following  country  or 
countries  (listed  in  (b)  of  this  section)  or 
an  agent  or  instrumentality  of  such 
country  or  countries,  have  a  significant 
interest  in  the  Offeror's  firm: 

Country  _^ 

Significant  Interest 


(End  of  provision) 
[FR  Doc.  87-20312  Filed  9-2-87;  8:45  amj 
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This   section   of   the    FEDERAL    REGISTER 
contains  documents   other  than   rules   or 
proposed   rules  that   are  applicable   to   the 
public.    Notices  of   heanngs   and 
investigations,   committee   meetings,    agency 
decisions  and  rulings,  delegations  of 
authority,   filing   of   petitions   and 
applications  and   agency   statements   of 
organization   and   functions  are   examples 
of   documents   appearing   in   this   section. 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

August  28,  1987. 

The  Department  of  Agriculture  has 
submitted  to  0MB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection:  (2)  Title  of  the  information 
collection;  (3)  Form  number(s),  if 
applicable:  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
An  indication  of  whether  section  3504(h) 
of  Pub.  L.  96-511  applies;  (9)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
j-'erson  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from;  Department  Clearance  Officer, 
USDA,  OIRM,  Room  404-W  Admin. 
Bldg.,  Washington,  DC  20250,  (202)  447- 
2118. 

Comments  on  any  of  the  items  listed 
should  be  submitted  directly  to:  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  Attn:  Desk 
Officer  for  USDA. 

If  you  anticipate  commenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  from  doing  so 
promptly,  you  should  advise  the  OMB 
Desk  Officer  of  your  intent  as  early  as 
possible. 


Extension 

•  Animal  and  Plant  Health  Inspection 
Service 

Cooperative  National  Plant  Pest  Survey 

and  Detection  Program 
PPQ-391  and  395 
On  occasion:  Semi-annually 
State  or  local  governments:  350,850 

responses:  1.700  hours;  not  applicable 

under  3504(h) 
Thomas  E.  Wallenmaier,  (301)  436-6405 

•  Federal  Grain  Inspection  Service 
Applications  for  Service  and 

Designations  under  L'SGSA  &  AWA 
CP-5,  CP-5-1.  FGIS-^.  FGIS-100. 
FGIS-907,  FGlS-908.  FGlS-942.  FGIS- 
943,  FGIS-944,  FGIS-955,  WH-30 

•  On  occasion:  Varies 

State  or  local  governments:  Businesses 
or  other  for-profit:  154.051  responses: 
22,576  hours;  not  applicable  under 
3504(h) 

Robert  "E"  Soderstrom,  (202)  382-0231 

•  Rural  Electrification  Administration 
Financial  and  Statistical  Report 
REA-479 

Annually 

Small  businesses  or  organizations:  1,000 

responses:  14.000  hours:  not 

applicable  under  3504(h) 
Monte  Heppe,  Jr.,  (202]  382-8530 

•  Rural  Electrification  Administration 
Operating  Report 

REA-12a-i 

Recordkeeping;  Annually 

Small  businesses  or  organizations.  315 

responses;  6,930  hours:  not  applicable 

under  3504(h) 
Archie  W.  Cain,  (202)  382-1900 

•  Rural  Electrification  Admiinistration 
Financial  Forecast  Electric  Distribution 

Systems 
REA-325  a-k 
On  occasion 
Small  businesses  or  organizations:  500 

responses;  10.025  hours:  not 

applicable  under  3504(h) 
Archie  W.  Cain,  (202)  382-1900 

New 

•  Food  and  Nutrition  Service 
WIC  Vendor  Management  Study 
One-time  Survey 

State  or  local  governments;  49 
responses;  147  hours;  not  applicable 
under  3504(h) 

Jerry  Burns,  (703)  756-3127 

•  Food  and  .Nutrition  Service 
Evaluation  of  the  Food  Stamp 

Employment  and  Training  Program 
On  occasion 


Individuals  or  households;  State  or  local 
governments;  35,515  responses;  10,220 
hours;  not  applicable  under  3504(h) 

Boyd  Kowal.  (703)  756-3130. 

Jane  A.  Benoit, 

Departmental  Clearance  Officer. 

[FR  Doc,  87-20277  Filed  9-2-87;  8:45  am] 
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Agricultural  Stabilization  and 
Conservation  Service 

Tobacco  Marketing  Fire-Cured  (Type 
21),  Fire-Cured  (Types  22-23),  Dark  Air- 
Cured,  Virginia  Sun-Cured,  and  Cigar- 
Filler  and  Binder  (Types  42,  43,  44,  53, 
54  &  55)  Tobaccos;  1987-88  Marketing 
Quotas  and  Acreage  Allotments 

agency:  Agricultural  Stabilization  and 

Conservation  Ser\-ice.  USD.\. 

ACTION:  Notice  of  detemimation  of  1987- 

88  marketing  quotas  and  acreage 

allotments. 

summary:  The  purpose  of  this  notice  is 
to  affirm  determinations  which  were 
made  by  the  Secretary  of  Agriculture  on 
.March  3,  1987,  with  respect  to  the  1987 
crops  of  fire-cured  (type  21),  fire-cured 
(types  22-23),  dark  air-cured,  Virginia 
sun-cured,  and  cigar-filler  and  binder 
tobaccos.  In  addition  to  other 
determinations,  the  Secretary  declared 
national  acreage  allotments  for  the 
following  kinds  of  tobaccos:  Fire-cured 
(type  21),  6,546  acres:  fire-cured  (types 
22-23),  11,874  acres:  dark  air-cured,  4,035 
acres;  Virginia  sun-cured.  920  acres:  and 
cigar-filler  and  binder  (types  42-44  &  53- 
55).  8.526  acres. 

This  notice  also  affirms  the 
proclamation  made  by  the  Secretary 
that  marketing  quotas  will  be  in  effect 
for  cigar-filler  and  binder  tobacco  for 
the  three  marketing  \ears  beginning 
October  1,  1987  and  sets  forth  the  results 
of  the  referendu.m  held  during  the  period 
March  23-27,  1987,  in  which  producers  of 
cigar-f;Iler  and  binder  tobacco  approved 
marketing  quotas  for  the  1987-88,  1988- 
89,  and  1989-90  marketing  years, 
EFFECTIVE  DATE:  March  3,  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

Robert  L,  Tarczy,  Agricultural 
Economist,  Commodity  Analysis 
Division.  .ASCS.  Room  3736  South 
Building,  P.O.  Box  2415,  Washington.  DC 
20013,  (202)  447-5187.  The  Final 
Regulatory  Impact  Analysis  describing 
the  options  considered  in  developing 
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this  notice  dnd  the  impact  of 
mplementing  each  option  is  available 
on  request  from  Robert  L.  Tarczy. 
SUPPLEMENTARY  H4FORMATION:  This 
notice  has  been  reviewed  under  L'SDA 
procedures  established  in  accordance 
v.ilh  Executive  Order  12291  and 
Departmental  ReguJation  .\o.  1512-1  and 
has  been  classified  "not  major."  This 
action  has  been  classified  "not  major" 
since  implementation  of  these 
determinations  will  not  result  in:  (1)  An 
annual  effect  on  the  economy  of  SlOO 
million  or  more,  (2)  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
Sovemments.  or  geographical  regions,  or 
(3)  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity.  Innovation,  the 
environment,  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this  notice 
applies  are;  Title — Commodity  Loans 
and  Purchases:  Number  10.051,  as  set 
forth  in  the  Catalog  of  Federal  Domestic 
Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  notice  since  the 
Agricultural  Stabilization  and 
Conservation  Service  (ASCSj  is  not 
required  by  5  U.S.C.  553  or  any  provision 
of  law  to  publish  a  notice  of  proposed 
rulemaking  with  respect  to  the  subject 
matter  of  this  notice. 

This  program/activity  is  not  subject  to 
tl;e  provisions  of  the  Executive  Order 
12372  which  requires  intergoverrunental 
consultation  with  State  and  local 
officials  See  the  notice  related  to  7  CFR 
Part  3015.  Subpart  V.  published  at  48  FR 
2:1115  dune  24. 1983). 

The  purpose  of  this  notice  is  to  affirm 
the  determinations  of  the  national 
marketing  quotas  for  the  1987  crops  of 
fire-cured  (type  21).  fire-cured  (types  22- 
23).  dark  air-cured,  sun-cured,  and  cigar- 
filler  and  binder  (types  42^4  &  53-55) 
tobacco  which  were  announced  by  the 
Secretary  on  March  3.  1987  and  to  set 
forth  certain  other  determinations  with 
respect  to  these  kinds  of  tobacco.  On 
March  3,  1987  the  Secretary  also 
u:inounced  that  a  referendum  would  be 
conducted  by  mail  with  respect  to  cigar- 
fiiler  and  binder  tobacco. 

During  the  period  March  23-27,  1987. 
eligible  cigar-fiiler  and  binder  producers 
voted  in  a  referendum  to  determine 
whether  such  producers  disapprove 
marketing  quotas  for  the  1987-aa,  1988- 
89.  and  1089-90  marketing  years  for 
cigar  filler  and  binder  tobacco.  Of  the 
producers  voting.  76.0  percent  favored 


marketing  quotas.  Accordingly,  such 
quotas  are  in  effect  for  the  1987-88 
marketing  year. 

In  accordance  with  section  312(a)  of 
the  Agricultural  Adjustment  Act  of  1938, 
as  amended  (the  "Act"),  the  Secretary  of 
Agriculture  is  required  to  proclaim  not 
later  than  February  1  of  any  marketing 
year  with  respect  to  any  kind  of 
tobacco,  other  than  flue-cured  tobacco, 
a  national  marketing  quota  for  any  such 
kind  of  tobacco  for  each  of  the  next  3 
marketing  years  if  such  marketing  year 
is  the  last  year  of  three  consecutive 
years  for  which  marketing  quotas 
previously  proclaimed  will  be  in  effect. 
With  respect  to  cigar-filler  and  binder 
tobacco,  the  1986-87  marketing  year  is 
the  last  year  oi  three  such  consecutive 
years.  Accordingly,  a  marketing  quota 
for  cigar-filler  and  binder  tobacco  is 
proclaimed  for  each  of  the  three 
marketing  years  beginning  OctobCT  1, 
1987.  October  1, 198a  and  October  1, 
1989.  Sections  312  and  313  of  the  Act 
also  provide  that  the  Secretary  shall 
announce  the  reserve  supply  level  and 
the  total  supply  of  fire-cured  (type  21), 
fire-cured  (types  22-23).  dark  air-cured, 
Virginia  sim-cured,  and  cigar-filler  and 
binder  (types  42^4  &  53-55)  tobaccos 
for  the  marketing  year  beginning 
October  1, 1986,  and  the  amounts  of  the 
national  marketing  quotas,  national 
acreage  allotments,  and  national 
acreage  factors  for  apportiorung  the 
national  acreage  allotments  (less 
reserves)  to  old  farms,  and  the  amounts 
of  the  national  reserves  and  parts 
thereof  available  for  (a)  new  farms  and 
(b)  making  corrections  and  adjusting 
inequities  in  old  farms  allotments  for 
fire-cured  (type  21),  fire-cured  (types  22- 
23),  dark  air-cured,  Virginia  sun-cured, 
cigar-filler  and  binder  (types  42-44  &  53- 
55)  tobaccos  for  the  1987-88  marketing 
year. 

Section  312(b)  of  the  Act  provides,  in 
part,  that  the  amount  of  the  national 
marketing  quota  for  a  kind  of  tobacco  is 
the  total  quantity  of  that  kind  of  tobacco 
which  may  be  marketed  w+iich  will 
make  available  during  such  marketing 
year  a  supply  of  such  tobacco  equal  to 
the  reserve  supply  level.  Since 
producers  of  these  kinds  of  tobacco 
generally  produce  less  than  their 
respective  national  acreage  allotments, 
it  has  been  determined  that  a  larger 
quota  would  be  necessary  to  make 
available  production  equal  to  the 
reserve  supply  level.  The  amount  of  the 
national  marketing  quota  so  announced 
may,  not  later  than  the  following  March 
1,  be  increased  by  not  more  than  20 
percent  if  the  Secretary  determines  that 
such  increase  is  necessary  in  order  to 
meet  market  demands  or  to  avoid  undue 


restriction  of  marketings  in  adjusting  the 
total  supply  to  the  reserve  supply  levels. 

Section  301(B)(14)(B)  of  the  Act 
defines  "reserve  supply  level"  as  the 
normal  supply,  plus  5  percent  thereof,  to 
insure  a  supply  adequate  to  meet 
domestic  consumption  and  export  needs 
in  years  of  drought,  flood,  or  other 
adverse  conditions,  as  well  as  in  years 
of  plenty.  The  "normal  supply"  is 
defined  in  section  3011b)(10)(B)  of  the 
Act  as  a  normal  year's  domestic 
consumption  and  exports,  plus  175 
percent  of  a  normal  year's  domestic  use 
and  65  percent  of  a  normal  year's 
exports  as  an  allowance  for  a  normal 
year's  carryover.  A  "normal  year's 
domestic  consumption"  is  defined  in 
section  301(b)(ll)(B)  of  the  Act  as  the 
average  quantity  produced  and 
consumed  in  the  United  States  during 
the  marketing  years  immediately 
preceding  the  marketing  year  in  which 
such  consumption  is  determined, 
adjusted  for  current  trends  in  such 
consumption. 

A  "normal  year's  exports"  is  defined 
in  section  301(b)(12)  of  the  Act  as  the 
average  quantity  produced  in  and 
exported  from  the  United  States  during 
the  10  marketing  years  immediately 
preceding  the  marketing  year  in  which 
such  exports  are  determined,  adjusted 
for  current  trends  in  such  exports. 

On  January  30,  1987,  a  Notice  of 
Proposed  Determination  was  published 
(52  FR  3032)  in  which  interested  persons 
were  requested  to  comment  with  respect 
to  these  issues. 

Discussion  of  Comments 

Fourteen  written  responses  were 
received  in  response  to  the  Notice  of 
Proposed  Determination.  Some  of  these 
comments  addressed  the  establishment 
of  quotas  with  respect  to  more  than  one 
kind  of  tobacco.  A  summary  of  these 
comments  by  kind  of  tobacco  is  as 
follows: 

Fire-cured  (type  21 J  tobacco:  Two 
comments  were  received.  Both 
comments  recommended  that  the 
marketing  quotas  established  for  this 
kind  of  tobacco  be  established  on  an 
acreage  basis,  10  percent  below  the 
level  which  was  applicable  for  the  1986 
marketing  year. 

Virginia  sun-cured  (type  37)  tobacco: 
Two  comments  were  received.  Both 
comments  recommended  that  marketing 
quotas  established  for  this  kind  of 
tobacco  be  established  on  an  acreage 
basis  at  the  same  level  which  was 
applicable  for  the  1986  marketing  year. 

Fire-cured  (types  22-23 j  tobacco: 
Three  comments  were  received.  These 
comments  recommended  that  the 
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maiketing  quota  be  reduced  by  10  to  25 
percent  from  the  1986  marketing  quota. 

Dark  air-cured  tobacco:  Four 
uomments  were  received.  These 
comments  ranged  from  a 
recommendation  of  no  change  in  the 
marketing  quota  to  a  reduction  of  20 
percent  from  the  1906  marketing  year. 

Cigar-filler  and  binder  (types  42-44  & 
53-55)  tobacco:  Three  comments  were 
received.  All  comments  recommended 
that  marketing  quotas  established  for 
this  kind  of  tobacco  be  established  on 
an  acreage  basis  at  the  same  level 
which  was  applicable  for  the  1986 
marketing  year. 

Based  upon  a  review  of  these 
comments  and  the  latest  available 
statistics  of  the  Federal  Government,  the 
following  determinations  have  been 
made. 

Fire-Cured  (Type  21)  Tobacco 

The  yearly  average  quantity  of  fire- 
cured  (type  21)  tobacco  produced  in  the 
United  States  which  is  estimated  to 
have  been  consumed  in  the  United 
States  during  the  10  marketing  years 
preceding  the  1986-^7  marketing  year 
was  approximately  2.6  million  pounds. 
The  average  annaal  quantity  of  fire- 
cured  [type  21)  tobacco  produced  in  the 
United  States  and  exported  from  the 
United  States  during  the  10  marketing 
years  preceding  the  1986-87  marketing 
year  was  3,0  m:riu)n  pounds  (farm  sales 
weight  basis).  Both  domestic  use  and 
exports  have  fluctuated  erratically. 
Accordingly,  a  norma!  year's  domestic 
consumption  has  been  determined  to  be 
1.5  million  pounds  and  a  normal  year's 
exports  have  been  determined  to  be  2.3 
million  pounds  Application  of  the 
formula  prescribed  by  section 
301{b){14)(B)  of  the  a'cI  results  in  a 
reserve  supply  level  of  6.3  miUion 
pounds. 

Manufacturers  and  dealers  reported 
Stocks  of  fire-cured  (type  21)  tobacco 
held  on  October  1,  1986.  of  5.9  million 
pounds.  The  1986  fire-cured  (type  21) 
tobacco  crop  is  estimated  to  be  3.1 
million  pounds.  Therefore,  the  total 
supply  of  fire-cured  (type  21)  tobacco  for 
the  1986-87  marketing  year  is  9.0  million 
pounds.  During  the  1986-87  marketing 
year,  it  is  estimated  that  disappearance 
will  total  approximately  50  million 
pounds.  By  deducting  this 
disappearance  from  the  total  supply,  a 
carryover  of  4.0  million  pounds  at  the 
beginning  of  the  1987-88  marketing  year 
is  obtained. 

The  difference  between  the  reserve 
supply  level  and  the  estimated  carryover 
on  October  1,  1987  is  4.3  million  pounds. 
This  represents  the  quantity  of  fire- 
cured  (type  21)  totacco  which  may  be 
marketed  which  will  make  available 


during  such  marketing  year  a  supply 
equal  to  the  reserve  supply  level. 

Durirtg  the  past  5  years,  slightly  more 
than  half  of  the  announced  national 
marketing  quota  has  been  produced. 
Accordingly,  it  has  been  determined  that 
a  national  marketing  quota  of  7.6  million 
pounds  is  necessary  to  make  available 
production  of  4.0  million  pounds. 
Accordingly,  the  1987-88  national 
marketing  quota  is  7.6  million  pounds. 

In  accordance  with  section  313(g)  of 
the  Act,  the  1987-88  national  marketing 
quota  divided  by  the  1982-86  5-year 
national  average  yield  of  1,161  pounds 
per  acre  results  in  a  1987  national 
acreage  allotment  of  6,546.08  acres. 

Pursuant  to  the  provisions  of  section 
313(8)  <^f  ^he  Act,  a  national  acreage 
factor  of  0.90  is  determined  by  dividing 
the  national  acreage  allotment,  less  a 
national  reserve  of  42.0  acres,  by  the 
total  of  1987  preliminary  farm  acreage 
allotments.  The  preliminary  farm 
acreage  allotments  reflect  the  factors 
specified  in  section  313(g)  of  the  Act  for 
apportioning  the  national  acreage 
allotment,  less  the  national  reserve,  to 
old  farms. 

FLre-Cured  (Types  22-23)  Tobacco 

The  yearly  average  quantity  of  fire- 
cured  (types  22-23)  tobacco  produced  in 
the  United  Stales  which  is  estimated  to 
have  been  consumed  in  the  United 
States  during  the  10  years  preceding  the 
1986-87  marketing  year  was 
approximately  16.6  million  pounds.  The 
average  annual  quantity  of  fire-cured 
(types  22-23)  tobacco  produced  in  the 
United  States  and  exported  during  the 
10  marketing  years  preceding  the  1986- 
67  marketing  year  was  approximately 
15.6  million  pounds.  The  average  annual 
quantity  of  fire-cured  (types  22-23) 
produced  in  the  United  States  and 
exported  during  the  10  marketing  years 
preceding  the  1986-87  marketing  year 
was  19.1  million  pounds  (farm-sales 
weight  basis).  Domestic  use  and  exports 
fluctuate  widely.  Accordingly,  a  normal 
year's  domestic  consumption  has  been 
determined  to  be  28.0  million  pounds 
and  a  noirr.al  year's  exports  have  been 
determined  to  be  20.7  million  pounds. 
Application  of  the  formula  prescribed  by 
section  301(b)(14)(B)  of  the  Act  results  in 
a  reserve  supply  level  of  116.7  million 
pounds. 

Manufacturers  and  dealers  reported 
stocks  of  fire-cured  (types  22-23) 
tobacco  on  October  1, 1986,  of  96.3 
million  pounds.  The  1986  fire-cured 
(types  22-23)  crop  is  estimated  to  be  35.1 
million  pounds.  Therefore,  the  total 
supply  of  fire-cured  (types  22-23) 
tobacco  for  the  marketing  year 
beginning  October  1, 1986,  is  131.4 
million  pounds.  During  the  1986-87 


marketing  year,  it  is  eslimaleLl  iriat 
disappearance  will  total  approximately 
33.0  million  pounds.  By  deducting  this 
disappearance  from  the  total  supply,  a 
carryover  of  98.4  million  pounds  at  the 
beginning  of  the  1987-88  marketing  year 
is  obtained. 

The  difference  between  the  reserve 
supply  level  and  the  estimated  carryover 
on  October  1, 1987  is  18.3  million 
pounds.  This  represents  the  quantity  of 
fire-cured  (types  22-23)  tobacco  which 
may  be  marketed  which  will  make 
available  during  the  1987-88  marketing 
year  a  supply  equal  to  the  reserve 
supply  level.  During  the  past  5  years, 
about  95  percent  of  the  announced 
national  marketing  quota  has  been 
produced.  Accordingly,  it  has  been 
determined  that  a  national  marketing 
quota  for  the  1987-88  marketing  year  of 
19.2  million  pounds  is  necessary  to  make 
available  production  of  18.3  milion 
pounds.  In  accordance  with  section 
312(b)  of  the  Act,  it  has  been  further 
determined  that  the  1987-88  national 
marketing  quota  must  be  increased  by 
20  percent  in  order  to  avoid  undue 
restriction  of  marketings.  This  results  in 
a  national  marketing  quota  for  the  1987- 
88  marketing  year  of  23.0  million 
pounds. 

In  accordance  with  section  313(g)  of 
the  Act,  the  national  markefing  quota  for 
the  1987-88  marketing  year  has  been 
divided  by  the  1982-86  5-year  national 
average  yield  of  1,937  pounds  per  acre  to 
obtain  a  national  acreage  allotment  of 
11,874.03  acres,  for  the  1987-88 
marketing  year. 

Pursuant  to  the  provisions  of  section 
313(g)  of  the  Act.  a  national  acreage 
factor  of  0.60  is  determined  by  dividing 
the  national  acreage  allotment  for  the 
1987-88  marketing  year  less  a  national 
reserve  of  18  acres  by  the  total  of  the 
1987  preliminary  farm  acreage 
allotments.  The  preliminary  farm 
acreage  allotments  reflect  the  factors 
specified  in  section  313(g)  of  the  Act  fur 
apportioning  the  national  acreage 
allotment,  less  the  national  reserve,  to 
old  farms. 

Dark  Aiir-Cured  Tobacco 

The  yearly  average  quantity  of  dark 
air-cured  tobacco  produced  in  the 
United  States  which  is  estimated  to 
have  been  consumed  in  the  United 
States  during  the  10  years  preceding  the 
1986-87  marketing  year  was 
approximately  13.0  million  pounds.  The 
average  annual  quantity  produced 
domestically  and  exported  during  this 
period  was  2.1  million  pounds  (farm- 
sales  weight  basis).  Both  domestic  use 
and  exports  have  been  erratic. 
Accordingly.  17.2  million  pounds  have 
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been  used  as  a  normal  year's  domestic 
consumption  and  3.0  million  pounds 
have  been  used  as  a  norma!  year's 
exports.  Application  of  the  formula 
required  by  section  301(14)(B)  of  the  Act 
results  in  a  reserve  supply  level  of  54.9 
million  pounds. 

Manufacturers  and  dealers  reported 
stocks  of  dark  air-cured  tobacco  held  on 
October  1. 1986.  of  50.9  million  pounds. 
The  1936  dark  air-cured  crop  is 
estimated  to  be  11.1  million  pounds. 
Therefore,  the  (uial  supply  for  the 
market  year  beginning  October  1,  1986. 
is  62.0  million  pounds.  During  the  1986- 
8''  marketing  year,  it  is  estimated  that 
disappearance  will  total  approximately 
13.0  million  pounds  By  deducting  this 
disappearance  from  the  total  supply, 
carryover  of  49.0  million  pounds  at  the 
beginning  of  the  1987-^  marketing  year 
is  obtained. 

The  difference  between  the  reserve 
supply  level  and  the  estimated  carryover 
on  October  1.  1987  is  5.9  million  pounds. 
This  represents  the  quantity  of  dark  air- 
cured  tobacco  which  may  be  marketed 
which  will  make  available  during  such 
marketmg  year  a  supply  equal  to  the 
reserve  supply  level.  During  the  last  5 
years,  about  90  percent  of  the 
announced  natu)nal  marketing  quota 
has  been  produced.  Accordingly,  it  has 
been  determined  that  a  national 
marketing  quota  for  the  1987-88 
marketing  year  of  6.5  million  pounds  is 
necessary  to  make  available  production 
of  5  9  million  pounds.  In  accordance 
with  section  312lh)  of  the  \c[.  it  has 
been  further  determined  that  the  1987-88 
marketing  quota  must  be  increased  by 
20  percent  m  order  to  avoid  undue 
restriction  of  marketings.  This  results  in 
a  national  marketing  quota  for  the  1987- 
88  marketing  year  of :"  8  million  pounds. 

In  accordance  with  sections  313(g)  of 
the  Act.  the  1987-88  national  marketing 
quota,  divided  by  the  1982-86.  5-year 
national  average  yield  of  1,933  pounds 
per  acre,  results  in  a  national  acreage 
allotment  of  4.035.18 

Pursuant  to  the  provisions  of  section 
313|g;  of  the  .^ct.  a  national  acreage 
fjctor  of  0  6.S  is  determined  by  dividing 
the  national  acreage  allotment,  less  a 
national  reserve  of  33  acres,  by  the  total 
of  the  1987  preliminary  farm  acreage 
allotments.  The  preliminary  farm 
acreage  allotments  reflect  the  factors 
specified  in  section  313(g)  for 
apportioning  the  national  acreage. 
allotment,  less  the  national  reserve,  to 
old  farms. 

Virginia  Sun-Cured  Tobacco 

1  he  yearly  average  quantity  of 
Virginia  sun-cured  tobacco  produced  in 
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the  United  States  which  is  estimated  to 
have  been  consumed  in  the  United 
States  during  the  10  marketing  years 
preceding  the  1986-87  marketing  year 
was  appro.ximately  6,000  thousand 
pounds.  The  average  annual  quantity 
produced  in  the  United  States  and 
exported  during  the  sam.e  period  was 
approximately  200  thousand  pounds 
(farm-sales  weight  basis).  Both  domestic 
use  and  exports  have  shown  a 
downward  trend.  Accordingly,  a 
quantity  of  250  thousand  pounds  has 
been  deterrained  to  be  a  normal  year's 
domestic  consumption  and  a  quantity  of 
149  thousand  pounds  has  been 
determined  to  be  a  normal  year's 
exports.  Application  of  the  formula 
prescribed  by  section  301(b)(14)(B)  of 
the  Act  results  in  a  reserve  supply  level 
of  980  thousand  pounds. 

Manufacturers  and  dealers  reported 
stocks  of  Virginia  sun-cured  tobacco 
held  on  October  1, 1986  or  900  thousand 
pounds.  The  1986  Virginia  sun-cured 
tobacco  crop  is  estimated  to  be  140 
thousand  pounds.  Therefore,  the  total 
supply  of  Virginia  sun-cured  tobacco  for 
the  1986-87  marketing  year  is  1,040 
thousand  pounds.  During  the  1986-87 
marketing  year,  it  is  estimated  that 
disappearance  will  total  approximately 
350  thousand  pounds.  By  deducting  this 
disappearance  from  the  total  supply,  a 
carryover  of  690  thousand  pounds  at  the 
beginning  of  the  1987-88  marketing  year 
is  obtained. 

The  difference  between  the  reserve 
supply  level  and  the  estimated  carryover 
on  October  1. 1987  is  290  thousand 
pounds.  This  represents  the  quantity  of 
Virginia  sun-cured  tobacco  which  may 
be  marketed  which  will  make  available 
during  such  marketing  year  a  supply 
equal  to  the  reserve  supply  level.  During 
the  last  5  years,  only  approximately  one- 
third  of  the  announced  national 
marketing  quota  has  been  produced. 
Accordingly,  it  has  been  determined  that 
a  national  niarketing  quota  of  870 
thousand  pounds  is  necessary  to  make 
available  production  of  290  thousand 
pounds.  Increasing  the  quota  by  20 
percent  in  accordance  with  section 
312(b)  of  the  Act  to  1.044  thousand 
pounds  is  necessary  to  avoid  undue 
restriction  of  marketings.  This  results  in 
a  national  murketing  quota  for  the  1987- 
88  marketing  year  of  1.044  thousand 
pounds. 

In  accordance  with  section  313(g)  of 
the  Act.  the  1987-88  national  marketing 
quota  divided  by  the  1982-86  5-year 
national  average  yield  of  1.135  pounds 
per  acre,  results  in  a  1987  national 
acreage  allotment  of  919.82  acres. 

Pursuant  to  the  provisions  of  section 


313(g)  of  the  Act.  a  national  acreage 
factor  of  1.0  is  determined  by  dividing 
the  national  acreage  allotment,  less  a 
national  reserve  of  4  acres,  by  the  total 
of  the  1987  preliminary  farm  acreage 
allotments.  The  preliminary  farm 
acreage  allotments  reflect  the  factors 
specified  in  section  313(g)  of  the  Act  for 
apportioning  the  national  acreage 
allotment,  less  the  national  reserve,  to 
old  farms 

Cigar-Filler  and  Binder  (Types  42-44  & 
53-55)  Tobacco 


The  yearly  average  quantity  of  cigar- 
filler  and  binder  (types  42-44  &  53-55) 
tobacco  produced  in  the  United  States 
which  is  estimated  to  have  been 
consumed  in  the  United  States  during 
the  10  years  preceding  the  1986-87 
marketing  year  was  approximately  22.5 
million  pounds.  The  average  annual 
quantity  of  cigar-filler  and  binder  (types 
42^4  &  53-33)  tobacco  produced  in'the 
United  States  and  exported  from  the 
United  States  during  the  10  marketing 
years  preceding  the  1986-87  marketing 
year  was  very  small.  Domestic  use  is 
steady  and  exports  are  negligible. 
Accordingly,  a  normal  year's  domestic 
consumption  has  been  established  at 
22.1  million  pounds  while  a  normal 
year's  exports  has  been  established  at 
0.0  million  pounds.  Application  of  the 
formula  prescribed  bv  section 
301(b)(14)(B)  of  the  Act  results  in  a 
reserve  supply  level  of  63.8  million 
pounds. 

Manufacturers  and  dealers  report 
stocks  of  cigar-filler  and  binder  (types 
42-44  &  53-55)  tobacco  held  on  October 
1.  1986  of  60.5  million  pounds.  The  1986 
cigar-filler  and  binder  crop  is  estimated 
to  be  12.2  million  pounds.  Therefore,  the 
total  supply  of  cigar-filler  and  binder 
(types  42-44  &  52-55)  tobacco  for  the 
1986-87  marketing  year  is  72.7  million 
pounds.  During  the  1986-87  marketing 
year,  it  is  estimated  that  disappearance 
will  total  about  20.0  million  pounds.  By 
deducting  this  disappearance  from  the 
total  supply,  a  carryover  of  52.7  million 
pounds  at  the  beginning  of  the  1987-88 
marketing  year  is  obtained. 

The  difference  between  the  reserve 
supply  level  and  the  estimated  carryover 
on  October  1. 1987  is  11.1  million 
pounds.  This  represents  the  quantity  of 
cigar-filler  and  binder  tobacco  which 
may  be  marketed  which  will  make 
available  during  such  marketing  year  a 
supply  equal  to  the  reserve  supply  level. 
During  the  past  5  years,  approximately 
77  percent  of  the  announced  national 
marketing  quota  has  been  produced. 
Accordingly,  it  has  been  determined  that 
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a  1987-88  national  marketing  quota  of 
14.4  million  pounds  is  necessary  to  make 
available  production  of  11.1  million 
pounds.  Increasing  the  quota  by  20 
percent  in  accordance  with  section 
312(b)  of  the  Act  to  17.3  million  pounds 
is  necessary  to  avoid  undue  restriction 
of  marketings.  This  results  in  a  national 
marketing  quota  for  the  1987-88 
marketing  year  of  17.3  million  pounds. 

In  accordance  with  section  313(gl  of 
the  Act.  the  1987-88  national  marketing 
quota  of  17.3  million  pounds  divided  by 
the  1982-86  5-year  national  average 
yield  of  2.029  pounds  per  acre  results  in 
a  1987-88  national  acreage  allotment  of 
8.526.37  acres. 

Pursuant  to  the  provisions  of  section 
313(g).  a  national  acreage  factor  of  .95  is 
determined  by  dividing  the  national 
acreage  alloiment.  less  a  national 
reserve  of  11  acres,  by  the  total  of  the 
1987  preliminary  farm  acreage 
allotments.  The  preliminary  farm 
acreage  allotments  reflect  the  factors 
specified  in  section  313(g)  for 
apportioning  the  national  acreage 
allotment,  less  the  national  reserve,  to 
old  farms. 

Proclamations  of  National  Marketing 
Quotas  for  Cigar-Filler  and  Bindar 
1 obacco 

Since  the  1986-87  marketing  year  is 
the  last  of  3  consecutive  years  for  which 
n'.arketing  quotas  previously  proclaimed 
will  be  in  effect  for  cigar-filler  and 
binder  tobacco,  a  national  marketing 
quota  for  such  kind  of  tobacco  for  each 
of  the  3  marketing  years  beginning 
October  1. 1987,  October  1, 1988,  and 
October  1, 1989  was  proclaimed. 
Subsequently,  a  referendum  was  held  to 
determine  whether  producers 
disapproved  of  such  quotas. 

Referendum  Results 

In  the  referendum  held  during  the 
period  March  23-27. 1987,  76.0  percent  of 
producers  of  cigar-filler  and  binder 
tobacco  voted  in  favor  of  marketing 
quotas.  Accordingly,  marketing  quotas 
shall  be  in  effect  for  the  1987-88 
marketing  year  for  cigar-filler  and 
binder  tobacco. 

The  following  is  a  summary,  by  State, 
of  the  results  of  the  referendum: 


Total 
voles 
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voles 
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Minnesota  ....„ 
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7 
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7 

80 

1.691 

505 

1000 
580 
77  0 

2.341 
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Determinations  for  the  1987-88 
Marketing  Years  of  Fire-Cured  (T\  pe 
211,  Fire-Cured  (Types  22-23).  Dark  Air- 
Cured.  \irginia  Sun-Cured.  and  Cigar- 
Filler  and  Binder  (Types  42— M  and  53- 
55)  1  obacco 

With  respect  to  fire-cured  (type  21) 
tobacco  for  the  marketing  year 
beginning  October  1, 1987: 

(a)  Reserx'e  supply  level.  The  reserve 
supply  level  for  fire-cured  (type  21) 
tobacco  is  8.3  million  pounds. 

(b)  Total  supply.  The  total  supply  of 
fire-cured  (type  21)  tobacco  for  the 
marketing  year  beginning  October  1, 
1986,  is  9.0  million  pounds. 

(c)  Carryover.  The  estimated 
carryover  of  fire-cured  (type  21)  tobacco 
for  the  marketing  year  beginning 
October  1, 1987,  is  4.0  million  pounds. 

(d)  National  marketing  quota.  The 
amount  of  fire-cured  (type  21)  tobacco 
which  will  make  available  during  the 
marketing  year  beginning  October  1, 
1987  a  supply  equal  to  the  reserve 
supply  level  of  such  tobacco  is  4.3 
million  pounds.  Because  producers  have 
been  producing  slightly  more  than  half 
of  the  announced  national  marketing 
quota  during  the  past  5  marketing  years, 
the  amount  of  the  national  marketing 
quota  for  fire-cured  (type  21)  tobacco  for 
the  marketing  year  beginning  October  1, 
1987  is  7.6  million  pounds. 

(e)  National  acrenge  allotment.  The 
national  acreage  allotment  is  6.546.08 
acres. 

(f)  National  acreage  factor.  The 
national  acreage  factor  for  use  in 
determining  farm  acreage  allotments  is 
0.90. 

(g)  National  reseri'e.  The  national 
acreage  reserve  is  42  acres  of  which  7 
acres  are  made  available  for  the  1987 
new  farms  and  35  acres  are  made 
available  for  making  corrections  and 
adjusting  inequities  in  old  farm 
allotments. 

With  respect  to  fire-cured  (types  22- 
23)  tobacco  for  the  marketing  year 
beginning  October  1, 1987: 

(a)  Reserve  supply  level.  The  reserve 
supply  level  for  fire-cured  (types  22-23) 
tobacco  is  116.7  million  pounds. 

(b)  Total  supply.  The  total  supply  of 
fire-cured  (types  22-23)  tobacco  for  the 
marketing  year  beginning  October  1, 
1986.  is  131.4  million  pounds. 

(c)  Carryover.  The  estimated 
carryover  of  fire-cured  (types  22-23) 
tobacco  for  the  marketing  year 
beginning  October  1, 1987.  is  98.4  million 
pounds. 

(d)  .'National  marketing  quota.  The 
amounf  of  fire-cured  (types  22-23) 
tobacco  which  will  make  available 
during  the  marketing  year  beginning 
October  1, 1987,  a  supply  equal  to  the 


reserve  supply  level  of  such  tobacco  is 
18.3  million  pounds.  Because  producers 
have  been  producing  about  95  percent  of 
the  announced  national  marketing  quota 
during  the  past  5  marketing  years,  it  has 
been  determined  that  a  national 
marketing  quota  for  the  1987-88 
marketing  year  of  19.2  million  pounds  is 
necessary  to  make  available  production 
of  18.3  million  pounds.  Accordingly,  a 
1987-88  national  marketing  quota  of  19.2 
million  pounds  is  announced.  It  has 
been  determined,  however,  that  the 
1987-88  national  marketing  quota  in  the 
amount  of  19.2  million  pounds  would 
result  in  undue  restriction  of  marketing 
during  the  1987-88  marketing  year  in 
adjusting  the  total  supply  to  the  reserve 
supply  level.  Accordingly,  such  amount 
is  increased  by  20  percent.  Therefore, 
the  amount  of  1987-88  national 
marketing  quota  for  fire-cured  (types  22- 
23)  tobacco  for  the  marketing  year 
beginning  October  1, 1987,  is  23.0  million 
pounds. 

(e)  National  acreage  allotment.  The 
national  acreage  allotment  is  11.874.03 
acres. 

(f)  National  acreage  factor.  The 
national  acreage  factor  for  use  in 
determining  farm  acreage  allotments  fur 
the  1987-88  marketing  year  is  0.60. 

(g)  National  reserve.  The  national 
acreage  reserve  is  18  acres  of  which  2 
acres  are  made  available  for  1987  new 
farms,  and  16  acres  are  made  available 
for  making  corrections  and  adjusting 
inequities  in  old  farm  allotments. 

With  respect  to  dark  air-cured 
tobacco  for  the  marketing  year 
beginning  October  1. 1987: 

(a)  Reserve  supply  level.  The  reserve 
sijpply  level  for  dark  air-cured  tobacco 
is  54.9  million  pounds. 

(b)  Total  supply.  The  total  supply  of 
dark  air-cured  tobacco  for  the  marketing 
year  beginning  October  1. 1986.  is  62.0 
million  pounds. 

(c)  Carryover  The  estimated 
carryover  of  dark  air-cured  tobacco  for 
the  marketing  year  beginning  October  1. 
1987,  is  49.0  million  pounds. 

(d)  National  marketing  quota.  The 
amount  of  dark  air-cured  tobacco  which 
will  make  available  during  the 
marketing  year  beginning  October  1. 
1987.  a  supply  equal  to  the  reserve 
supply  level  of  such  tobacco  is  5.9 
million  pounds.  Because  producers  have 
been  producing  about  90  percent  of  the 
announced  national  marketing  quota 
during  the  past  5  marketing  years,  it  has 
been  determined  that  a  1987-88  national 
marketing  quota  of  6.5  million  pounds  is 
necessary  to  make  available  production 
of  5.9  million  pounds.  Accordingly,  a 
1987-88  national  marketing  quota  of  6.5 
million  pounds  is  announced.  It  has 
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been  determined,  however,  that  a 
national  marl<eting  quota  in  the  amount 
of  6.5  million  pounds  would  result  in 
undue  restriction  of  marketings  during 
the  1987-88  marl<eting  year  in  adjusting 
the  total  supply  to  the  reserve  supply 
level.  Accordingly,  such  amount  is 
increased  by  20  percent.  Therefore,  the 
amount  of  the  l'i87-88  national 
marketing  quota  fur  dark  air-cured 
(types  35  &  36j  tobacco  for  the  marketing 
>ear  beginning  October  1,  1987,  is  7.8 
million  pounds. 

(e)  National  acreage  allotment.  The 
national  acreage  allotment  is  4,035.18 
acres. 

(0  National  acreage  factor.  The 
national  acreage  factor  for  use  in 
dL-termining  farm  acreage  allotments  for 
the  1987-88  marketing  year  is  0.65. 

(g)  National  resen-e.  The  national 
acreage  reserve  is  33.0  acres,  of  which 
6.0  acres  are  made  available  for  1987 
new  farms  and  27.0  acres  are  made 
available  for  making  corrections  and 
adju.sting  inequities  in  old  farm 
allotments. 

With  respect  to  Virginia  sun-cured 
tobacco  for  the  marketing  year 
beginning  October  1, 1987: 

(a)  Reserve  supply  level.  The  reserve 
supply  level  for  Virginia  sun-cured 
tobacco  is  980  thousand  pounds. 

(b)  Total  supply.  The  total  supply  of 
Virginia  sun-cured  tobacco  for  the 
marketing  year  beginning  October  1. 
1986  is  1,040  thousands  pounds. 

(c)  Carryover.  The  estimated 
carryover  of  Virginia  sun-cured  tobacco 
for  the  marketing  year  beginning 
October  1. 1987.  is  690  thousand  pounds. 

(d)  National  marketing  quota.  The 
amount  of  Virginia  sun-cured  tobacco 
which  will  make  available  during  the 
marketing  year  beginning  October  1, 
1987,  a  supply  equal  to  the  reserve 
supply  level  of  such  tobacco  is  290 
thousand  pounds.  Because  producers 
have  been  producing  about  one-third  of 
the  announced  national  marketing  quota 
over  the  past  5  years,  it  has  been 
determined  that  a  national  marketing 
quota  of  870  thousand  pounds  is 
necessary  to  make  available  production 
of  290  thousand  pounds. 

Accordingly,  a  national  marketing 
quota  of  870  thousand  pounds  is 
announced.  It  has  been  determined, 
however,  that  a  national  marketing 
quota  in  the  amount  of  870  thousand 
pounds  would  result  in  undue  restriction 
of  marketings  during  the  1987-88 
m.aiketingyear.  Accordingly,  such 
amount  is  increased  by  20  percent. 
1  hcrefore.  the  amount  of  the  national 
marketing  quota  for  Virginia  sun-cured 
(type  37)  tobacco  for  the  marketing  year 
beginning  October  1. 1987,  is  1,044 
thousand  pounds. 
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(e)  National  acreage  allotment.  The 
national  acreage  allotment  is  919.82 
acres. 

(0  National  acreage  factor  The 
national  acreage  factor  for  use  in 
determining  farm  acreage  allotments  for 
the  1987-88  marketing  year  is  1.0. 

(g)  National  reserve.  The  national 
acreage  reserve  is  4.0  acres,  of  which  1.0 
acres  are  made  available  for  1987  new 
farms,  and  3.0  acres  are  made  available 
for  making  corrections  and  adjusting 
inequities  in  old  farm  allotments. 

With  respect  to  cigar-filler  and  binder 
(types  42-44  &  53-55)  tobacco  for  the 
marketing  year  beginning  October  1. 
1987: 

(a)  Reserve  supply  level.  The  reserve 
supply  level  few  cigar-filler  and  binder 
(types  42-44  &  53-55)  tobacco  is  63.8 
million  pounds. 

(b)  Total  supply.  The  total  supply  of 
cigar-filler  and  binder  (types  42-44  &  53- 
55)  tobacco  for  the  marketing  year 
beginning  October  1. 1986  is  72.7  million 
pounds, 

(c)  Carryover.  The  estimated 
carryover  of  cigar-filler  and  binder 
(types  42-^4  &  53-55)  tobacco  for  the 
marketing  year  beginning  October  1, 
1987  is  52.7  million  pounds. 

(d)  National  marketing  quota.  The 
amount  of  cigar-filler  and  binder  (types 
42-44  &  53-55)  tobacco  which  will  make 
available  during  the  marketing  year 
beginning  October  1. 1987,  a  supply 
equal  to  the  re$erve  supply  level  of  such 
tobacco  is  11.1' million  pounds.  Because 
producers  havi  been  producing  about  77 
percent  of  the  announced  national 
marketing  quota  over  the  past  5  years,  it 
has  been  determined  that  a  national 
marketing  quota  of  14.4  million  pounds 
is  necessary  to  make  available 
production  of  111  million  pounds. 
Accordingly,  a  national  marketing  quota 
of  14.4  million  pounds  is  announced.  It 
has  been  determined,  however,  that  a 
national  marketing  quota  in  the  amount 
of  14.4  m.illion  pounds  would  result  in 
undue  restriction  of  marketings  during 
the  1987-88  marketing  year  in  adjusting 
the  total  supply  to  the  reserve  supply 
level.  Accordingly,  such  amount  is 
increased  by  2<l  percent.  Therefore,  the 
amount  of  the  fiational  marketing  quota 
for  cigar-filler  «nd  binder  (types  42-44  & 
53-55]  tobacco; for  the  marketing  year 
beginning  Octc|ber  1. 1987.  is  17.3  million 
pounds. 

(e)  National  pcreage  allotment.  The 
national  acrea|e  allotment  is  8,526.37 
acres. 

(f)  National  acreage  factor.  The 
national  acreage  factor  for  use  in 
determining  farm  acreage  allotments  for 
the  1987-88  marketing  year  is  0.95. 

(g)  National reserxe.  The  national 
acreage  reserve  is  11  acres,  of  which  3.0 


acres  are  made  available  for  1987  new 
farms,  and  8.0  acres  are  made  available 
for  making  corrections  and  adjusting 
inequities  in  old  farm  allotments. 

Authority:  Sees.  301.  312,  313.  375,  52  Stat. 
38.  as  amended.  46.  as  amended.  47,  as 
amended.  66,  as  amended  (7  U.S.C.  1301, 
1312,  1313,  1375). 

Signed  at  Washington.  DC  on  August  28, 
1987. 

Milton  Hertz, 

Administrator.  .'Agricultural Stabilization  and 
Conservation  Service, 
(FR  Doc.  87-20356  Filed  9-2-87;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
Fcreign-Trade  Zones  Board 
I  Order  No.  359] 


Approval  for  Expansion  of  Foreign- 
Trade  Zone  No.  9;  Honolulu,  HI 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18. 
1934.  as  amended  (19  U.S.C.  81a-81u). 
and  the  Foreign-Trade  Zones  Board 
Regulations  (15  CFR  Part  400),  the 
Foreign-Trade  Zones  Board  (the  Board) 
adopts  the  following  order: 

Whereas,  the  Hawaii  Department  of 
Planning  and  Economic  Development, 
on  behalf  of  the  State  of  Hawaii. 
Grantee  of  Foreign-Trade  Zone  No.  9, 
has  applied  to  the  Board  for  authority  to 
expand  its  general-purpose  zone  in 
Honolulu.  Hawai,  to  include  a  site  at  the 
James  Campbell  Industrial  Park.  Ewa. 
Oahu,  Hawaii,  adjacent  to  the  Honolulu 
Customs  port  of  entry; 

Whereas,  the  application  was 
accepted  for  filing  on  September  10. 
1985.  and  notice  inviting  public  comment 
was  given  in  the  Federal  Register  on 
September  30. 1985  (Docket  30-85,  50  FR 
39743): 

Whereas,  the  application  was 
amended  on  June  10. 1986.  reducing  the 
scope  of  the  request: 

Whereas,  an  examiners  committee 
has  investigated  thg  application  in 
accordance  with  th^  Board's  regulations 
and  recommends  a[)proval: 

Whereas,  the  expansion  is  necessary 
to  improve  and  expand  zone  services  in 
the  Honolulu  area;  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Foreign-Trade 
Zones  Act,  as  amended,  and  the  Board's 
regulations  are  sati$fied.  and  that 
approval  of  the  application  is  in  the 
public  interest; 

Now.  therefore,  the  Board  hereby 
orders: 

That  the  Grantee  is  authorized  to 
expand  its  zone  in  accordance  with  the 
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iipplication  filed  Seplember  10,  1985,  as 
iimended.  The  grant  does  not  include 
authority  for  manufacturing  operations, 
and  the  Grantee  shall  notify  the  Board 
for  approval  prior  to  the  commencement 
of  any  manufacturing  or  as.sembly 
operations.  The  authority  given  in  this 
Order  is  subject  to  settlement  locally  by 
the  District  Director  of  Customs  and  the 
District  Army  Engineer  regarding 
compliance  with  their  respective 
requirements  relating  to  foreign-trade 
zones. 

Signed  at  Washington,  DC,  this  21st  day  of 
.August  1987. 
Paul  Freedenberg. 

Assistant  Secretary  of  Commerce  for  Trade 
Administration,  Chairman,  Committee  of 
Alternates,  Foreign-Trade  Zones  Board. 

Attost: 
)ohn  I.  Da  Ponle,  jr., 

Executive  Secretary. 

|FR  Doc.  87-20315  Filed  9-2-87;  8;4.5  am] 

BILUNG  CO0£  3S10-OS-M 


I  Docket  No.  13-87) 

Application  for  Subzone  Chrysler  Auto 
Components  Plants,  Detroit  Area; 
Foreign-Trade  Zone  70,  Detroit  Ml 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Greater  Detroit  Foreign- 
Trade  Zone.  Inc..  grantee  of  FFZ  70. 
requesting  special-purpose  subzone 
status  for  five  Detroit  area  plants  of  the 
Chrysler  Corporation,  which  produce  a 
variety  of  components  for  its  .North 
American  auto  assemiily  operations. 
The  application  was  submitted  pursuant 
to  the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  Part  400).  It  was  formally  filed 
on  August  25.  1987. 

The  five  Chrysler  pla.V.s,  which 
employ  a  total  of  some  4.8tX)  persons, 
are;  Detroit  Trim  Plant  (28  acres),  12501 
Dequindre,  Detroit  [interior  and  exterior 
trim);  Trenton  Chemical  Division  Plant 
(00  acres).  5473  \V.  Jefferson  Avenue, 
Trenton  (brake  pads,  paint,  sealants  and 
chemicals);  McGraw  Class  Plant  (40 
acres),  9400  McGraw  Avenue.  Detroit 
(automative  glass);  Mound  Road  Engine 
plant  (33  acres),  20300  Mound  Road. 
Detroit  (engines,  bearing  cups,  and 
yokes);  and.  Detroit  Axle  plant  (47 
acres),  6700  Lynch  Road.  Detroit  (axle 
assemblies). 

Certain  parts  and  material  for  these 
plants  are  sourced  abroad,  including 
vinyl  roll  goods,  carbon  fiber,  sheet 
glass,  bearings,  gears,  and 
miscellaneous  auto  parts.  P'oreign 
materials  account  for  less  than  5  percent 


of  total  production  costs  at  each  of  the 
plants. 

Zone  procedures  would  exempt 
Chrysler  from  Customs  duties  on  the 
foreign  components  that  are  reexported 
either  as  auto  parts  or  in  assembled 
autos.  On  products  shipped  to  U.S.  auto 
assembly  plants  with  subzone  status, 
the  company  would  be  able  to  take 
advantage  of  the  sam.e  duty  rate 
available  to  importers  of  complete 
automobiles.  The  duty  rates  on 
components  used  at  the  five  plants 
range  from  3.2  to  11.0  percent,  whereas 
the  rate  on  autos  is  2.5  percent.  The 
savings  will  help  improve  the  company's 
international  competitiveness. 

In  accordance  with  the  Board's 
leeulations.  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  Dennis  Puccinelli 
(Chairman),  Foreign-Trade  Zones  Staff, 
U.S.  Department  of  Commerce. 
U'ashinston.  DC  20230;  William 
■Morandini,  District  Director,  U.S. 
Customs  Service,  North  Central  Region, 
477  Michigan  Avenue,  Detroit,  Michigan 
48226;  and  Colonel  Robert  F.  Harris, 
District  Engineer,  U.S.  Army  Elngineer 
District  Detroit,  P  O.  Box  1027,  Detroit, 
Michigan  48231. 

Comments  concerning  the  proposed 
subzone  are  invited  in  writing  from 
interested  parties.  They  shall  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  address  below  and 
postmarked  on  or  before  September  30, 
1937. 

.\  copy  of  the  application  is  available 
for  public  inspection  at  each  of  the 
following  locations: 
!  IS.  Department  of  Commerce  District 

Office,  1140  McNamara  Building,  477 

Michigan  Avenue,  Detroit.  Michigan 

48226 
Office  of  the  Executive  Secretary 

Foreign-Trade  Zones  Board  U.S. 

Department  of  Commerce.  Room  1529 

Washington,  DC  20230 

Duled:  August  28,  1987. 
lohn  ].  Da  Ponte,  Jr., 
Executive  Secretary. 
!FR  Doc.  87-20316  Filed  9-2-67;  8:45  am] 
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International  Trade  Administration 

iA-58S-02i; 

Preliminary  Results  of  Antidumping 
Duty  Administrative  Review;  Cell-Site 
Transceivers  and  Related 
Subassemblies  From  Japan 

agency:  International  Trade 

Adm.inistration,  Import  Administration, 


Department  of  Commerce. 


ACTION:  .Notice  of  preliminary  results  of 
antidumping  duly  administrative  review. 

summary:  In  response  to  a  request  from 
or:i  ."iioi.ufacturer/exporter.  the 
Department  of  Commerce  has  conducted 
an  administrative  review  of  the 
antidumping  duty  order  on  cell-site 
transceivers  and  related  subassemblies 
froni  Japan,  The  review  covers  one 
manufacturer/exporter  of  this 
merchandise  to  the  U.S.,  Kokusai 
Electric  Co..  Ltd.  ("Kokusai'J,  and  the 
period  January'  1, 1986  through 
December  31. 1986,  There  were  no 
known  shipments  of  this  merchandise  to 
the  United  States  by  Kokusai  during  the 
period  and  there  are  no  known 
unliquidated  entries. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 

EFFECTIVE  DATE:  September  3, 1987. 

FOR  FURTHER  INFORMATION  CONTACT; 

Michael  j.  Heaney  or  John  kugeiman. 
Office  of  Compliance.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230; 
telephone:  (202)  377-5505/3601. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  14, 1987,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (52  FR 
30413)  the  final  results  of  its  last 
administrative  review  of  the 
antidumping  duty  order  on  cell-site 
transceivers  and  related  subassemblies 
from  Japan.  Kokusai  requested  in 
accordance  with  §  353.53a(a)  of  the 
Commerce  Regulations  that  we  conduct 
an  administrative  review.  We  published 
a  notice  of  initiation  on  February  23, 
1987  (52  FR  5479).  The  Department  has 
now  conducted  that  administrative 
review  in  accordance  with  section  751  of 
the  Tariff  Act  of  1930  ("the  Tariff  Act"). 

Scope  of  the  Review 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomenclature.  Congress  is 
considering  legislation  to  convert  the 
United  States  to  the  Harmonized  System 
(  "HS")  by  January  1,  1988,  In  view  of 
this,  we  will  be  providing  both  the 
appropriate  Tariff  Schedules  of  the 
United  States  Annotated  (-TSUSA  "/ 
item  number(s)  and  the  HS  item 
number(s)  with  our  product  descriptions 
on  a  test  basis,  pending  Congressional 
approval.  As  with  the  TSUSA,  the  HS 
item  numbers  are  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 

We  are  requesting  petitioners  to 
include  the  appropriate  HS  item 
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number(s)  as  well  as  TSUSA  number[s] 
in  all  new  petitions  filed  with  the 
Department.  A  reference  copy  of  the 
proposed  Harmonized  System  schedule 
is  available  for  consultation  at  the 
Central  Records  Unit,  Room  B-099,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230.  Additionally,  all  Customs 
offices  have  reference  copies,  and 
petitioners  may  contact  the  import 
Specialist  at  their  local  Customs  office 
to  consult  the  schedule. 

Imports  covered  by  the  review  are 
cell-site  transceivers  and  related 
subassemblies  which  are  part  of  the 
radio  frequency  (RF)  equipment  in  the 
base  station  of  a  cellular  radio 
communications  system.  This  single- 
package  Rf  equipment  functions  as  a 
locating  receiver  and  provides 
simultaneous  two-way  voice  and  data 
communications  between  the  base 
station  and  the  subscriber's  mobile 
telephone  by  using  different  frequencies 
to  transmit  and  receive.  Subassemblies 
are  an  assemblage  of  parts  dedicated  for 
use  in  cell-site  transceivers  as  defined 
above.  These  products  are  currently 
classifiable  under  TSUSA  items  685.2810 
and  685.2820  and  HS  item  numbers 
8525.20,15,  8525.20.20,  and  8525.20.30, 

The  review  covers  one  known 
nanufacturer/exporter  of  this 
merchandise,  Kokusai,  and  the  period 
[dnuary  1,  1986  through  December  31, 
19>'G.  There  were  no  known  shipments 
by  Kokusai  of  this  merchandise  to  the 
United  States  during  the  period  and 
there  are  no  known  unliquidated  entries. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  re\  lew,  we 
preliminarily  determine  that  the 
following  margin  exists  during  the 
period: 


Manufactur- 
er/exporter 


Time  period 


Margin 
(percent) 


Kokusai 1/1/86-12/31/86 


0.08 


UM  I 


'  No  shipments  during  the  period. 

Interested  parties  may  submit  written 
com.ments  on  these  preliminary  results 
within  45  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  a  hearing  within  10 
d.ivs  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  45 
ddvs  after  the  date  of  publication  or  the 
f.,'^st  workday  thereafter.  Any  request  for 
an  administrative  protective  order  must 
be  made  no  later  than  5  d.  _.  s  after  the 
du!e  of  publication.  The  Department  will 
publish  the  final  results  of  the 
administrative  review  including  the 


results  of  its  analysis  of  any  such 
comments  or  hearing. 

Further,  since  the  rate  for  Kokusai  is 
less  than  0.5  percent  and,  therefore,  de 
minimis  for  cash  deposit  purposes,  the 
Department  shall  not  require  a  cash 
deposit  of  estimated  antidumping  duties. 
This  waiver  is  effective  for  all  shipments 
of  Japanese  cell-site  transceivers  and 
related  subassemblies,  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C,  1675(a)(1)) 
and  §  353.53a  of  the  Commerce 
Regulations  (19  CFR  353.53a). 

D,Jte:  August  27.1987. 
)oseph  A.  Spetriai, 

Acting  Deputy  Assistant  Secretary.  Import 
Administration. 

[FR  Doc.  87-20317  Filed  9-2-87;  8:45  am) 
BILLING  CODE  3S1»-OS-4ll 

(A-580-007] 

Final  Results  of  Antidumping  Duty 
Administrative  Review;  Certain 
Circular  Welded  Carbon  Steel  Pipes 
and  Tubes  From  Korea 

agency:  International  Trade 
Administration,  Import  Administration, 
Department  of  Commerce, 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative  review. 

summary:  On  June  19,  1987,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order 
that  was  in  effect  prior  to  October  1, 
1984  on  certain  circular  welded  carbon 
steel  pipes  and  tubes  from  Korea,  The 
review  covers  three  exporters  of  this 
merchandise  and  the  period  October  24, 
1983  through  September  30,  1984. 
We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  Based  on  our 
analysis  of  the  comments  received,  v^e 
have  changed  the  margins  from  those 
presented  in  the  preliminary  results. 
EFFECTIVE  DATE:  September  3, 1987, 
FOR  FURTHER  INFORMATION  CONTACT: 
G,  Leon  McNeill  or  Maureen  Flannery, 
Office  of  Compliance.  International 
Trade  Administration,  U.S,  Department 
of  Commerce,  Washington,  DC  20230: 
telephone:  1202)  377-3601/5255. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  October  21, 1985.  the  Department 
of  Commerce  ("the  Department") 


revoked  the  antidumping  duty  order  on 
certain  circular  welded  carbon  steel 
pipes  and  tubes  from  Korea,  effective 
October  1, 1984  (50  FR  42582),  On  June 
19,  1987.  the  Department  published  in 
the  Federal  Register  (52  FR  23321)  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order 
that  was  in  effect  prior  to  October  1, 
1984,  We  have  now  completed  that 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of  1930 
("the  Tariff  Act'), 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  certain  circular  welded 
carbon  steel  pipes  and  tub"<^.,  currently 
classifiable  under  items  610.3231, 
610.3234,  610.3241  and  610.3252  of  the 
Tariff  Schedules  of  the  United  States 
Annotated. 

The  review  covers  three 
manufacturers/exporters  of  Korean 
circular  welded  carbon  steel  pipes  and 
tubes  to  the  United  States,  Hyundai 
Steel  Pipe  Co.,  Korea  Steel  Pipe  Co.,  and 
Pusan  Steel  Pipe  Co.,  and  the  period 
October  24,  1983  tlwough  September  30, 
1984. 

Analysis  of  Comments  Received 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  We 
received  the  following  comments  from 
the  petitioner: 

Comment  1:  Petitioner  contends  that 
the  Department's  reliance  on  the 
proposed  Commerce  regulations  to  deny 
its  request  to  conduct  a  sales  below  cost 
investigation  is  unfair  and  would  not 
hold  up  in  court.  The  Department  should 
delay  completion  of  the  review  in  order 
to  proceed  with  the  cost  of  production 
investigation. 

Department's  Position:  We  disagree. 
The  Department  denied  petitioner's 
request  to  conduct  such  an  investigation 
on  the  grounds  that  the  request  was 
untimely.  We  did  not  rely  on  the 
proposed  regulations  to  deny  the  request 
but  on  a  standard  of  reasonableness. 
Under  the  proposed  regulations,  cost 
allegations  should  be  received  within 
120  days  after  the  date  of  publication  of 
the  notice  of  initiation  of  the  review. 
Normally,  this  should  be  within  30-45 
days  from  receipt  of  the  questionnaire 
responses.  We  recognize  the  delays  that 
occurred  during  the  course  of  this 
administrative  review.  Nevertheless, 
petitioner  did  not  request  that  the 
Department  conduct  a  cost  investigation 
for  more  than  three  and  one-half  months 
after  the  respondents  submitted  their 
questionnaire  responses.  Petitioner 
based  its  April  22,  1987  request  on  the 
non-proprietary  version  of  the 
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questionnaire  response  which  it  had 
received  in  January  1987.  To  conduct  a 
cost  investigation  at  this  stage  of  the 
review  would  delay  our  review  far 
beyond  the  one-year  period  set  forth  in 
our  regulations.  Although  the  annual 
administrative  review  process  was  in 
part  created  to  grant  speedy  relief  to 
injured  domestic  industries,  it  was  also 
intended  to  relieve  importers  of  the 
economic  uncertainties  connected  with 
lengthy  delays  in  assessment  of 
antidumping  duties.  Any  parties  in  an 
antidumping  proceeding  wishing  to 
allege  that  sales  in  the  home  market  are 
below  the  cost  of  production  should 
make  their  allegations  at  the  earliest 
possible  time  during  the  course  of  a 
review  in  order  to  avoid  unduly  delaying 
the  review. 

Comment  2:  Petitioner  maintains  that 
the  drawback  cannot  be  tied  to  the 
exports  under  review.  Therefore,  the 
claim  for  drawback  should  not  be 
allowed  as  an  adjustment. 

Department's  Position:  Respondents 
in  their  origma!  submission  provided 
information  on  total  drawback  received 
on  all  products  whether  or  not  these 
products  were  covered  in  the  scope  of 
the  review.  The  total  drawback  was 
then  divided  by  the  total  exports  of  all 
products  to  calculate  the  weighted- 
average  drawback  amount  per  metric 
ton.  The  Department  requested 
additional  information  relative  to  the 
drawback,  imported  coil,  and  the 
exports  in  question.  In  a  letter  dated 
August  12, 1987,  respondents  stated  that 
they  were  not  able  to  provide  the 
requested  information  in  the  time 
allotted  by  the  Department,  Since  the 
respondents  have  not  adequately 
quantified  this  claim  for  drawback,  the 
Department  has  disallowed  the  claim. 

Comment  3:  Petitioner  argues  that  the 
additional  rebate  claimed  by  Pusan  was 
retroaciively  applied  and  this 
adjustment  should  be  disallowed  until 
additional  information  is  provided 
regarding  the  timing  of  the  rebate 
payments.  Petitioner  notes  that  the 
Department  denied  a  claimed  allowance 
for  retroactive  rebates  during  the  fair 
value  investigation  in  this  case. 

Department's  Position:  During  the  fair 
value  investigation  Pusan  made  a  claim 
for  two  types  of  rebates;  A  regular 
rebate  which  was  based  on  its 
customers'  monthly  purchases,  and  a 
special  rebate  to  help  distributors  in  the 
home  market  compete.  The  Department 
allowed  the  regular  rebate  but 
disallowed  the  additional  special  rebate 
because  it  reflected  a  change  made  after 
the  initiation  of  the  antidumping 
investigation,  and  the  respondent  did 
not  demonstrate  that  it  was  normal  in 
the  trade.  Pusan  made  no  claim  for  the 


additional  rebate  in  this  review,  and  the 
Department  has  only  allowed  the 
regular  rebate,  which  it  considers  to  be 
in  the  normal  course  of  trade. 

Final  Results  of  the  Review 

Based  on  our  analysis  of  the 
comments  received,  we  have  changed 
the  final  results  of  our  review  from  those 
presented  in  the  preliminary  results.  We 
determine  that  the  following  margins 
exist  for  the  period  October  24, 1983 
through  September  30,  1984: 


Manutacturer/exponar 


Hyundai  Steet  Pipe  Co  . 

Kofea  Steel  Pipe  Co 

Pusan  Steel  Pipe  Co 


Margin 
K  percent^ 


0.149 
0.409 
0  144 


The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries. 
Individual  differences  between  United 
States  price  and  foreign  market  value 
may  vary  from  the  percentages  stated 
above.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

This  administrative  review,  covering 
the  period  October  24, 1983  through 
September  30, 1984,  does  not  affect  the 
revocation  of  the  antidumping  duty 
order.  Therefore,  we  will  instruct  the 
Customs  Service  to  continue  to  liquidate 
entries  of  this  merchandise  entered,  or 
withdrawn  from  warehouse  for 
consumption  on  or  after  October  1,  1984 
without  regard  to  antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  75i(a)(l) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.53a. 

Date:  August  28.  1987. 
loseph  A.  Spefrini, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 
I  PR  Doc.  20318  Filed  9-2-«7:  8:4-5  anij 

BILLING  CODE  3510-OS-M 


1  A- 588-501) 

Offshore  Platform  Jackets  and  Piles 
From  Japan:  Intention  To  Review  and 
Prelirplnary  Results  of  Changed 
Circumstances  Adminstratlve  Review 
and  Tentative  Determination  To 
Revoke  Antidumping  Doty  Order 

AGENCY:  international  Trade 
Administration,  Import  Administration, 
Department  of  Commerce. 
action:  Notice  of  intention  to  review 
and  preliminary  results  of  changed 
circumstances  administrative  review 
and  tentative  determination  to  revoke 
antidumping  duty  order. 


summary:  The  Department  of 
Commerce  has  received  information 
which  shows  changed  circumstances 
sufficient  to  warrant  an  administrative 
review,  under  section  751(b)(1)  of  the 
Traiff  Act  of  1930,  of  the  antidumping 
duty  order  on  offshore  platform  jackets 
and  piles  from  Japan.  The  review  covers 
the  period  from  November  25. 1985.  The 
petitioners  in  this  proceeding  have 
notified  the  Department  that  they  are  no 
longer  interested  in  the  antidumping 
duty  order.  Their  affirmative  statement 
of  no  interest  provides  a  reasonable 
basis  for  the  Department  to  revoke  the 
order.  Therefore,  we  tentatively 
determine  to  revoke  the  order.  In 
accordance  with  the  petitioners' 
notification,  the  revocation  will  apply  to 
offshore  platform  jackets  and  piles  from 
[apan  exported  on  or  after  November  25, 
1985. 

Interested  parties  are  invited  to 
comment  on  thise  preliminary  results 
and  tentative  determination  to  revoke, 

EFFECTIVE  DATE:  November  25,  1985. 

FOR  FVIRTHER  INFORMATION  CONTACT! 

Li:iarf  L.  Pasden  or  RoDer:  J   Ntarenick. 
Office  of  Compliance.  Ir.'i.T.a-ional 
Trade  Administration.  L'.S,  Department 
of  Commerce,  Washington  DC  20230: 
telephone:  (202)  37"-5255 

SUPPLEMENTARY  INFORMATION: 

Background 

On  May  21, 1986,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (51  FR 
18641)  an  antidumping  duty  order  on 
offshore  platform  jackets  and  piles  from 
japan. 

In  a  letter  dated  July  17, 1987,  Kaiser 
Steel  Corporation  and  the  International 
Brotherhood  of  Boilermakers,  Iron  Ship 
Builders,  Blacksmiths,  Forgers  and 
Helpers,  the  petitioners  in  this 
proceeding,  informed  the  Department 
that  they  are  no  longer  interested  in  the 
order  and  stated  their  support  of 
revocation  of  the  order.  Under  section 
751  of  the  Tariff  Act  of  1930  ("the  Tariff 
Act"),  the  Department  may  revoke  an 
antidumping  duty  order  that  is  no  longer 
of  interest  to  domestic  interested 
parties. 

Scope  of  Review 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomenclature.  Congress  is 
considering  legislation  to  convert  the 
United  States  to  this  Harmonized 
System  ("HS  ")  by  January  1. 1988.  In 
view  of  this,  we  will  be  providing  both 
the  appropriate  Traiff  Schedules  of  the 
United  States  Annotated  ( "TSUSA") 
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item  numbers  and  the  appropriate  HS 
Item  numbers  with  our  product 
descriptions  on  an  test  basis,  pending 
Congre.-isional  approval.  As  with  the 
TSUSA.  the  US  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

We  are  requesting  petitioners  to 
include  the  appropriate  HS  item 
number(s)  as  well  as  the  TSL'SA  item 
numt)er(s)  in  ail  new  petitions  filed  with 
the  Department.  A  reference  copy  of  the 
proposed  Harmonized  System  schedule 
is  available  for  consultation  at  the 
Central  Record  Unit,  Room  B-099,  U.S. 
Uepartm.ent  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington.  DC  20230.  Additionally,  all 
Customs  offices  have  reference  copies, 
and  petitioners  may  contact  the  Import 
Specialist  at  their  local  Customs  office 
to  consult  the  schedule. 

Imports  covered  by  the  review  are 
shipments  of  steel  jackets  (templates) 
and/or  piles  for  offshore  platforms, 
subassemblies  thereof  that  do  not 
require  removal  from  a  transportation 
vessel  and  further  U.S.  onshore 
assembly,  and  appurtenances  attached 
to  the  jackets  and  piles.  These  products 
constitute  the  supporting  structures 
which  permanently  affix  drilling  and/or 
production  platforms  to  the  ocean  floor 
Appurtenances  include  grouting 
systems,  boat  landings,  pre-installed 
conductor  pipes,  and  similar 
attachments.  Offshore  platform  jackets 
and  piles  are  currently  classifiable 
under  TSUS  number  652.97  and  HS  item 
numbers  8430.49.40  and  8431.43.00.  The 
review  covers  the  period  from 
November  25,  1985. 

Preliminary  Results  of  the  Review  and 
Tentative  Determination  To  Revoke 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
petitioners'  affirmative  statement  of  no 
interest  in  continuation  of  the 
antidumping  duty  order  on  offshore 
platform  jackets  and  piles  from  Japan 
provides  a  reasonable  basis  for 
revocation  of  the  order.  In  light  of  the 
November  25, 1985  effective  date  for 
revocation  requested  by  the  petitioners, 
there  is  good  cause  (as  required  by 
section  751(b)(2]  of  the  Tariff  Act)"  to 
conduct  this  review  at  this  time. 

Therefore,  we  ter.tatively  determine  to 
revoke  the  order  on  offshore  platform 
jackets  and  piles  from  Japan  effective 
November  25, 1985.  We  intend  to 
instruct  the  Customs  Service  to  proceed 
with  liquidation  of  all  unliquidated 
entries  of  this  merchandise  exported  on 
or  after  .November  25.  1985,  without 
regard  to  antidumping  duties  and  to 
refund  any  estimated  antidum.ping 


duties  collected  with  respect  to  those 
entries. 

The  current  requirement  for  a  cash 
deposit  of  estimated  antidumping  duties 
will  continue  until  publication  of  the 
final  results  of  this  review. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
and  tentative  determination  to  revoke 
within  30  days  of  the  date  of  publication 
of  this  notice,  and  may  request  a  hearing 
within  five  days  of  the  date  of 
publication.  Any  hearing,  if  requested, 
will  be  held  30  days  after  the  date  of 
publication  or  the  first  workday 
thereafter.  The  Department  will  publish 
the  final  results  of  the  administrative 
review  and  its  decision  on  revocation, 
including  its  analysis  of  any  such 
comments  or  hearing. 

This  intention  to  review, 
administrative  review,  tentative 
determination  to  revoke,  and  notice  are 
in  accordance  with  sections  751(b)  and 
(c)  of  the  Tariff  Act  (19  U.S.C.  1675(b), 
(c))  and  §§  353.53  and  353.54  of  the 
Commerce  Regulations  (19  CFR  353,53. 
353.54). 

Joseph  A.  Spetrini, 

Acting  Deputy  Assistant  Secivtary.  Import 
Administration. 
August  28,  1987. 

(FR  Doc  87-20019  Filed  9-2-87;  8:45  am] 

BILLING  CODC  3$10-OS-M 


[A-580-5051 


Offshore  Platform  Jackets  and  Piles 
From  the  Republic  of  Korea;  Intention 
To  Review  and  Preliminary  Results  of 
Changed  Circumstances 
Administrative  Review  and  Tentative 
Determination  To  Revoke  Antidumping 
Duty  Order 

AGENCY:  International  Trade 
Administration.  Import  Administration. 
Department  of  Commerce. 
action:  Notice  of  intention  to  review 
and  preliminary  results  of  changed 
circumstances  administrative  review 
and  tentative  determination  to  revoke 
antidumping  duty  order. 

summary:  The  Department  of 
Commerce  has  received  information 
which  shows  changed  circumstances 
sufficient  to  warrant  an  administrative 
review,  under  section  751(b)(1)  of  the 
Tariff  Act  of  1930.  of  the  antidumping 
duty  order  on  offshore  platform  jackets 
and  piles  from  the  Republic  of  Korea. 
The  review  covers  the  period  from 
November  25, 1985.  The  petitioners  in 
this  proceeding  have  notified  the 
Department  that  they  are  no  longer 
interested  in  the  antidumping  duty 
order.  Their  affirmative  statement  of  no 


interest  provides  a  reasonable  basis  for 
the  Department  to  revoke  the  order. 
Therefore,  we  tentatively  determine  to 
revoke  the  order.  In  accordance  with  the 
petitioners'  notification,  the  revocation 
will  apply  to  offshore  platform  jackets 
and  piles  from  the  Republic  of  Korea 
exported  on  or  after  November  25, 1985. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results 
and  tentative  determination  to  revoke. 
EFFECTIVE  DATE:  November  25, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  L.  Pasden  or  Robert  J.  Marenick. 
Office  of  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230; 
telephone:  (202)  377-5255. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  May  21, 1986,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (51  FR 
18642)  an  antidumping  duty  order  on 
offshore  platform  jackets  and  piles  from 
the  Republic  of  Korea. 

In  a  letter  dated  July  17. 1987.  Kaiser 
Steel  Corporation  and  the  International 
Brotherhood  of  Boilermakers,  Iron  Ship 
Builders.  Blacksmiths,  Forgers  and 
Helpers,  the  petitioners  in  this 
proceeding,  informed  the  Department 
that  they  are  no  longer  interested  in  the 
order  and  stated  their  support  of 
revocation  of  the  order.  Under  section 
751  of  the  Tariff  Act  of  1930  ("the  Tariff 
Act"),  the  Department  may  revoke  an 
antidumping  duty  order  that  is  no  longer 
of  interest  to  domestic  interested 
parties. 


UM  I 


Scope  of  Review 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomenclature.  Congress  is 
considering  legislation  to  convert  the 
United  States  to  this  Harmonized 
System  ("HS")  by  January  1, 1988.  In 
view  of  this,  we  will  be  providing  both 
the  appropriate  Tariff  Schedules  of  the 
United  States  Annotated  ("TSUSA") 
item  numbers  and  the  appropriate  HS 
item  numbers  with  our  product 
descriptions  on  a  test  basis,  pending 
Congressional  app.roval.  As  with  the 
TSUSA,  the  HS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

We  are  requesting  petitioners  to 
include  the  appropriate  HS  item 
number(s)  as  well  as  the  TSUSA  item 
number(s)  in  all  new  petitions  filed  with 
the  Department.  A  reference  copy  of  the 
proposed  Harmonized  System  schedule 
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is  available  for  consiiltation  at  the 
Central  Records  Unit.  Room  B-099.  US 
Department  o*"  Commerce.  14th  Strrt-i 
and  Constitution  ,A.ven'je.  NW., 
Washington.  DC  20Z30.  .Additionally,  all 
Customs  offices  have  reference  copies, 
and  petitioners  may  contact  the  Import 
Specialist  at  their  local  Customs  offii  e 
ti)  consult  the  schedule. 

Imports  ccn'pred  by  the  re\iew  are 
shipments  of  steel  jackets  (templates) 
and/or  piles  for  offshore  platforms, 
subassemblies  thereof  that  do  not 
require  removal  from  a  transportation 
vessel  and  further  L'S.  onshore 
assembly,  and  appurtenances  attac  hod 
to  the  jackets  and  piles.  These  products 
constitute  the  supporting  structures 
which  pemanently  affix  drilling  and/or 
production  platforms  to  the  ocean  floor. 
Appurtenances  include  grouting 
systems,  boat  landings,  pre-installed 
conductor  pipes,  and  similar 
aUachmrnts.  Offshore  platform  jackets 
and  piles  are  currently  classifiable 
under  TSUS  number  652.97  and  HS  item 
numbe.-s  8430.49.40  and  8431,43.00.  The 
review  covers  the  period  from 
November  25.  1935. 

Preliminary  Results  of  the  Review  and 
Tentative  Determination  To  Revoke 

As  a  resu:'  of  our  review,  we 
pieliniinarily  determine  that  the 
petitioners"  affirmative  statement  of  no 
interest  in  continuation  of  the 
antidumping  duty  order  on  offshore 
platform  jackets  and  piles  from  the 
Republic  of  Korea  provides  a  reasonable 
basis  for  revocation  of  the  order.  In  light 
of  the  .\o\ ember  25.  1985  effective  date 
for  revocation  requested  by  the 
petitioners,  there  is  good  cause  (as 
required  by  section  751(b)(2)  of  the 
Tariff  Act)  to  conduct  this  review  at  this 
time. 

Therei'ore  we  tentatively  determine  to 
revoke  the  order  on  offshore  platform 
jackets  and  piles  from  the  Republic  of 
Korea  effective  November  25, 1985.  We 
intend  to  instruct  the  Customs  Service  to 
proceed  with  liquidation  of  all 
unliquidated  entries  of  this  merchandise 
exported  on  or  after  November  25. 1985. 
without  regard  to  antidumping  duties 
and  to  refund  any  estimated 
antidumping  duties  collected  with 
respect  to  those  entries. 

The  current  requirement  for  a  cash 
deposit  of  estimated  antidumping  duties 
will  continue  until  publication  of  the 
final  results  of  this  review. 

Interested  parties  may  submit  written 
comm.ents  on  these  preliminary  results 
and  tcnative  determination  to  revoke 
within  30  days  of  the  date  of  publication 
of  this  notice,  and  may  request  a  hearing 


within  five  days  of  the  date  of 

publication.  ,\ny  hearing,  if  requested, 
will  be  held  30  days  after  the  date  of 
publication  or  the  first  workday 
thereafter.  The  Department  will  publish 
the  final  results  of  the  administrative 
review  and  its  decision  on  revocation, 
i:ic!ufiing  its  analysis  of  any  such 
comments  or  hearing. 

This  intention  to  review, 
administrative  review,  tenative 
determination  to  revoke,  and  notice  are 
in  accordance  with  sections  751(b)  and 
(c)  of  the  Tariff  .Act  (19  U.S  C.  1675(b). 
(c))  and  §  §  353.53  and  353.54  of  the 
Commerce  Regulations  (19  CFR  353.53, 
353.54). 

Joseph  A.  Spetrmi, 

Actjng  Deputy  Assistant  Secretary.  Import 
Administration. 
August  28,  1987. 

\FR  Doc  87-20320  Filed  9-2-87:  8:45  am) 
EILUNG  CODE  3510-OS-*I 


Final  Results  of  Changed 
Circumstances  Administrative  Review 
and  Revocation  of  Antidumping  Duty 
Order,  Certain  Steel  Wire  Nails  From 
The  People's  Republic  of  China 

agency:  International  Trade 
Administration /Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
changed  circumstances  administrative 
review  and  revocation  of  antidumping 
duty  order. 

SUMMARY:  Because  of  changed 
circumstances,  we  are  revoking  the 
antidumping  duty  order  on  certain  steel 
wire  nails  from  the  People's  Republic  of 
China.  The  revocation  applies  to  all 
entries  of  steel  wire  nails  from  the  PRC 
entered,  or  withdrawn  from  warehouse, 
fur  consumption  on  or  after  January  1, 
1986. 

EFFECTIVE  DATE:  January  1, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Riil  or  Maureen  Fiannery. 
Office  of  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington.  DC  20230; 
telephone;  (202)  377-5255. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  June  25, 1987,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (52  FR 
23878)  the  preliminary  results  of  its 
changed  circumstances  administrative 
review  and  tentative  determination  to 
revoke  the  antidumping  duty  order  on 
certain  steel  wire  nails  from  tlie  People's 


Republic  of  China  (PRCl  We  have  now 
completed  the  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930  ("the  Tariff  Act"). 

Scope  of  the  Review 

The  products  covered  by  the  review 
are  certain  steel  wire  nails  from  the 
PRC.  These  nails  are:  one-piece  steel 
wire  nails  as  currently  provided  for  in 
the  Tariff  Schedules  of  the  United  States 
Annotated  (TSUSA)  under  item  numbers 
646.25  and  646.26,  and  similar  steel  wire 
nails  of  one-piece  construction,  whether 
at,  over  or  under  0.065  inch  in  diameter, 
as  provided  for  in  item  number  646  3040 
of  the  TSUSA;  two-piece  steel  wire  nails 
provided  for  in  item  number  646.32  of 
the  TSUSA:  and  steel  wire  nails  with 
lead  heads  provided  for  in  item  number 
646.36  of  the  TSUSA.  These  products  are 
currently  classifiable  under  HS  item 
numbers  7317.00.55,  7317.00.65  and 
7317.00.75. 

The  review  covers  the  period  from 
January  1, 19G6. 

Final  Results  of  the  Re\iev^  and 
Revocation 

We  invited  interested  parties  to 
comment  on  the  preliminary  results  and 
tentative  determination  to  revoke.  We 
received  no  comments  or  requests  for  a 
hearing.  The  final  results  are  unchanged 
from  the  preliminary  results. 

As  a  result  of  our  review,  we 
determine  that  the  petitioners' 
affirmative  statement  of  no  interest  in 
continuation  of  the  antidumping  duty 
order  on  certain  steel  wire  nails  from  the 
PRC  provides  a  reasonable  basis  for 
revocation  of  the  order. 

Therefore,  we  are  revoking  the  order 
on  certain  steel  wire  nails  from  the  PRC 
effective  Januarj'  1, 1986.  We  will 
instruct  the  Customs  Service  to  proceed 
with  liquidation  of  all  unliquidated 
entries  of  this  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  January  1, 1986 
without  regard  to  antidum.ping  duties 
and  to  refund  any  estimated 
antidumping  duties  collected  with 
respect  to  those  entries. 

This  administrative  review, 
revocation  and  notice  are  in  accordance 
with  sections  751  (b)  and  (c)  of  the  Tariff 
Act  (19  U.S.C.  1675  (b)  and  (c))  and  19 
CFR  353.53  and  353.54. 
Joseph  A.  Spetrini. 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  87-20321  Filed  9-2-87:  8:45  em] 
BILUNG  CODE  U10-DS-M 
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IA-588-0411 

Preliminary  Results  erf  Antidumping 
Duty  Administrative  Review;  Synthetic 
Methionine  From  Japan 

agency:  Internationa!  Trade 
Administration/ Import  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review. 


SUMMARY:  In  response  to  a  request  by 

the  pet.'.ioner,  the  Department  of 
Commerce  has  conducted  an 
admmistrative  review  of  the 
antidumping  findmg  on  synthetic 
methionine  from  Japan.  The  review 
covers  four  manufacturers/exporters 
and  one  third-country  reseller  of  this 
merchandise  to  the  United  Staes  and  the 
period  July  1,  1985  through  June  10, 1986. 
The  review  indicates  the  existence  of 
dumping  margins  during  the  period. 

As  a  result  of  the  review,  the 
n.'partment  has  preliminarily 
determined  to  assess  dumping  duties 
equal  to  the  calculated  differences 
between  United  States  price  and  foreign 
market  value. 

Since  information  received  in 
response  to  our  questionnaire  from  the 
one  third-country  reseller  for  the  period 
was  inadequate,  we  used  the  best 
information  available  for  that  firm. 

Interested  parties  are  invited  to 
f  iimment  on  these  preliminary  results. 
EFFECTIVE  date:  September  3, 1987. 

FOR  further  information  CONTACT: 

Dsi.'ir.is  L'.  Askey  or  juhn  R.  Kugelman, 
Office  of  Compliance.  International 
Trade  .Administration.  U.S.  Department 
of  Commerce,  Washington,  DC  20230; 
trlcphone:  (202)  377-2923/3601. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  April  2.  1987.  the  Department  of 
Commerce  ("the  Departrr^ent") 
published  in  the  Federal  Register  (52  PR 
10600)  the  final  results  of  its  last 
administrative  review  of  the 
antidumping  finding  on  synthetic 
m.ethionine  from  Japan  (38  FR  18392.  July 
10,  1973).  The  petitioner  requested  in 
accordance  with  section  353.53a(a)  of 
the  Commerce  Regulations  that  we 
conduct  the  administrative  review.  We 
published  a  notice  of  initiation  of  the 
antidumpi.".g  duty  administrative  review 
on  August  25.  1986  (51  FR  30259).  The 
Department  has  now  conducted  that 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of  1930 
("the  Tariff  Act"). 

Scope  of  the  Review 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 


the  international  harmonized  system  of 
Customs  nomenclature.  Congress  is 
considering  the  legislation  to  convert  the 
United  States  to  this  Harmonized 
System  ("HS")  by  January  1, 1988.  In 
view  of  this,  vie  will  be  providing  both 
the  appropriate  Tariff  Schedules  of  the 
United  Slates  Annotated  ("TSUSA") 
item  numbers  end  the  appropriate  HS 
item  numbers  with  our  product 
descriptions  on  a  test  basis,  pending 
Congressional  approval.  As  with  the 
TSUSA,  the  I-IS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

We  are  requesting  petitioners  to 
include  the  appropriate  HS  item 
number(s)  as  well  as  the  TSUSA 
number(s)  in  all  new  petitions  filed  with 
the  Department.  A  reference  copy  of  the 
proposed  Harmonized  System  schedule 
is  available  for  consultation  at  the 
Central  Records  Unit.  Room  B-099,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230.  Additionally,  all  Customs 
offices  have  reference  copies,  and 
petitioners  may  contact  the  Import 
Specialist  at  their  local  Customs  office 
to  consult  the  schedule. 

Imports  covered  by  this  review  are 
shipments  of  synthetic  methionine  other 
than  L  methionine.  Synthetic  methionine 
is  an  amino  acid  produced  in  two 
grades.  DL  methionine  national  formula 
grade  (used  for  research  and 
pharmaceutical  purposes)  and  L 
methionine  feed  grade  (used  as  a  food 
additive).  Both  grades  of  synthetic 
methionine  are  currently  classifiable 
under  TSUSA  item  425.0430  and  HS  item 
number  2922.42.50. 

The  review  covers  four 
manufacturers/exporters  and  one  third- 
country  reseller  of  Japanese  synthetic 
methionine  and  the  period  July  1, 1985 
through  June  30,  1986. 

"^hree  firms  had  no  shipments  during 
the  period  and  Central  Soya  (Canada) 
provided  an  inadequate  response  to  the 
Department's  q-uestionnaire  for  the 
period.  Specifically,  among  other  things. 
Central  Soya  failed  to  furnish  the 
identity  of  its  Japanese  suppliers  and 
any  information  on  its  prices  or 
expenses.  Therefore,  the  Department 
used  the  best  information  available, 
which  was  based  on  information 
provided  by  the  petitioner. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  review,  we 
preliminarily  detrmine  that  the  following 
margins  exist  for  the  period  July  1, 1985 
through  June  30, 1986. 


UM  I 


Mar,i^'tii'lLirer  e\f'<jrlfr.  ifl'rd-couni.'i  Margin 

reseller  fCountr}/  '  fprn'mtl 

Nippon  Kayaku ; "48.0 

Nippon  Soda/Mitsui .4 *3.35 

Nippon       Soda/Mitsui/Cenlral 

Soya  (Canada) 79.0 

Sumitomo  Chemical. .i. *0 

■.Nil  shipments  during  the  period. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  21  days  of  the  date  of  publication 
of  this  notice,  and  may  request 
disclosure  and/or  an  administrative 
protective  order  within  5  days  of  the 
date  of  publication.  Any  request  for  a 
hearing  must  be  made  no  later  than  8 
days  after  the  date  of  publication. 

Any  hearing,  if  requested,  will  be  held 
21  days  after  the  date  of  publication  or 
the  first  workday  thereafter.  The 
Department  will  publish  the  final  results 
of  the  administrative  review  including 
the  results  of  its  analysis  of  any  such 
comments  or  hearing.  The  Department 
shall  determine,  and  the  Customs 
Service  shall  assess,  antidumping  duties 
on  all  appropriate  entries.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service.  Further,  as  provided  by  section 
751(a)(1)  of  the  Tariff  Act,  a  cash  deposit 
of  estimated  antidumping  duties  based 
on  the  above  margins  shall  be  required 
for  all  shipments  by  the  reviewed  firms 
of  Japanese  synthetic  DL  methionine. 
For  any  shipments  from  the  remaining 
known  manufacturers,  exporters,  and 
third-country  resellers  not  covered  by 
this  review,  the  cash  deposit  will 
continue  to  be  at  the  rates  published  in 
the  final  results  of  the  last 
administrative  review  for  each  of  those 
firms  (48  FR  55153,  December  9. 1983 
and  52  FR  10600,  April  2,  1987). 

For  any  future  entries  of  this 
merchandise  from  a  new  exporter,  not 
covered  in  this  or  prior  administrative 
reviews,  whose  first  shipments  occurred 
after  June  30, 1986  and  who  is  unrelated 
to  any  reviewed  firm  or  any  previously 
reviewed  firm,  a  cash  deposit  of  3.35 
percent  shall  be  required.  This  is  in 
accordance  withour  practice  of  not  using 
the  most  recently  reviewed  rate  as  a 
basis  for  a  cash  deposit  for  new 
shippers  when  we  have  based  the  recent 
rate  on  best  information  available. 

These  deposit  requirements  are 
effective  for  all  shipments  of  Japanese 
synthetic  methionine  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
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and  §  3.53.53a  of  the  Commerce 
Regulations  (19  CFR  353.53a). 

Dale:  August  28.  1987. 
Joseph  A.  Spetrini, 

A  cting  Deputy  Assistant  Secretary  for  Import 

Administration. 

|KR  Doc.  87-20322  Filed  9-2-87;  8:45  am] 

BILUNG  CODE  3510-OS-M 

IC-5CO-5041 

Intention  To  Review  and  Preliminary 
Results  of  Changed  Circumstances 
Administrative  Review  and  Tentative 
Determination  To  Revoke 
Countervailing  Duty  Order;  Offshore 
Platform  Jackets  and  Piles  From  the 
Republic  of  Korea 

agency:  International  Trade 
Administration /Import  Administration, 
Department  of  Commerce. 

action:  Notice  of  intention  to  review 
and  preliminary  results  of  changed 
circumstances  administrative  review 
and  tentative  determination  to  revoke 
countervailing  duty  order. 


summary:  The  Department  of 

Commerce  has  received  information 
which  shows  changed  circumstances 
sufficient  to  warrant  an  administrative 
review  of  the  countervailing  duty  order 
on  offshore  platform  jackets  and  piles 
fiom  the  Republic  of  Korea.  Because  the 
petitioners  have  notified  the  Department 
that  they  are  no  longer  interested  in 
mamtaining  the  countervailing  duty 
order,  we  tentatively  determine  to 
revoke  the  order.  We  invite  interested 
parties  to  comment  on  these  preliminary 
results  and  tentati\  e  determination  to 
revoke. 

EFFECTIVE  DATE:  July  19,  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephanie  Moore  or  Paul  McGarr.  Office 
of  CompHance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  Washington,  DC  20230, 
telephone:  (202)  377-2~8tl 

SUPPLEMENTARY  INFORMATION: 

Background 

On  July  17. 1987.  Kaiser  Steel 
Corporation  and  the  International 
Brotherhood  of  Boilermakers,  Iron  Ship 
Builders,  Blacksmiths,  Forgers  and 
Helpers,  the  petitioners  in  this 
proceeding,  informed  the  Department  of 
Commerce  ("the  Department")  that  they 
were  no  longer  interested  in  maintaining 
the  countervailing  duty  order  on 
offshore  platform  jackets  and  piles  from 
the  Republic  of  Korea  (51  FR  18643.  May 
21.  1986)  and  requested  that  the 
Department  revoke  the  order. 


Scope  of  Review 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  mtcrnational  harmonized  system  of 
Customs  nomenclature.  Congress  is 
considering  legislation  to  convert  the 
United  States  to  this  Harmonized 
System  ("HS")  by  January  1. 1988.  In 
\  iew  of  this,  we  will  be  providing  both 
the  appropriate  Tariff  Schedules  of  the 
United  Stales  Annotated  ("TSUSA") 
item  numbers  and  the  appropriate  HS 
item  numbers  with  our  product 
descriptions  on  a  test  basis,  pending 
Congressional  approval.  As  with  the 
'I  SUSA.  the  HS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

We  are  requesting  petitioners  to 
include  the  appropriate  HS  item 
number[s)  as  well  as  the  TSUSA  item 
numl)er(s)  in  all  new  petitions  filed  with 
the  Department.  A  reference  copy  of  the 
proposed  Harmonized  System  schedule 
is  available  for  consultation  at  the 
Central  Records  Unit.  Room  B-099.  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  .Avenue,  NW., 
Washington,  DC  20230.  Additionally,  all 
Customs  offices  have  reference  copies, 
and  petitioners  may  contact  the  Import 
Specialist  at  their  local  Customs  office 
to  consult  the  schedule. 

Imports  covered  by  the  review  are 
steel  jackets  (templates)  and/or  piles  for 
offshore  platforms,  subassemblies 
thereof  that  do  not  require  removal  from 
a  transportation  vessel  and  further  U.S. 
onshore  assembly,  and  appurtenances 
attached  to  the  jackets  and  piles.  These 
products  constitute  the  supporting 
structures  which  permanently  affix 
offshore  drilling  and/or  production 
platforms  to  the  ocean  floor.  These 
products  are  used  for  "conventional" 
steel  template  platforms.  Jackets  and/or 
piles  for  "tower-type"  platforms  are  not 
included  in  the  order.  Appurtenances 
include  grouting  systems,  boat  landings, 
pre-installed  conductor  pipes  and 
similar  attachments.  Such  merchandise 
is  currently  classifiable  under  item 
652.97  of  the  Tariff  Schedules  of  the 
United  States.  These  products  are 
currently  classifiable  under  HS  item 
numbers  6430.49.40  and  8431.43.00.  The 
review  co\ers  the  period  from  July  19, 
1985. 

Preliminary  Results  of  Re\iew  and 
Tentative  Determination 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
domestic  interested  parties'  statement 
that  they  are  no  longer  interested  in 
maintaining  the  countervailing  duty 
order  on  offshore  platform  jackets  and 


piles  from  the  Republic  of  Korea 
provides  a  reasonable  basis  for 
revocation  of  the  order. 

Therefore,  we  tentatively  determine  to 
revoke  the  order  on  offshore  platform 
jackets  and  piles  from  the  Republic  of 
Korea  effective  July  19.  1985.  We  intend 
to  instruct  the  Customs  Ser\  ice  to 
liquidate,  without  regard  to 
countervailing  duties,  all  unliquidated 
entries  of  this  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  July  19,  1985, 
and  to  refund  any  estimated 
countervailing  duties  collected  with 
respect  to  those  entries.  The  current 
requirement  for  a  cash  deposit  of 
estimated  countervailing  duties  will 
continue  until  publication  of  the  final 
results  of  this  review. 

Interested  parties  may  submit  written 
comments  on  these  preliminarj-  results 
and  tentative  determination  to  re\'oke 
within  30  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  a  hearing  VMthin  five 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  45 
days  after  the  date  of  publication,  or  the 
first  workday  following.  The 
Department  will  publish  the  final  results 
of  the  review  and  its  decision  on 
revocation,  including  its  analysis  of 
issues  raised  in  any  such  written 
comments  or  at  a  hearing. 

This  intention  to  review, 
administrative  review,  tentative 
determination  to  revoke,  and  notice  are 
in  accordance  with  section  751  (b)  and 
(c)  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1675  (b)  and  (c))  and  §§355.41  and 
355.42  of  the  Commerce  Regulations  (19 
CFR  355.41,  355.42). 

Dale:  A'jgiist  27.  1987. 
Joseph  A.  Spectrin!, 

Acting  Deputy  Assistant  Secretary,  import 
Administration. 

[FR  Doc.  87-20323  Filed  9-2-87;  8:45  am] 
BILUNG  COOE  3510-OS-M 


Export  Trade  Certificate  of  Review 

action:  Notice  of  issuance  of  an  Export 
Trade  Certificate  of  Review,  Application 
=87-00009. 

SUMMARY:  The  Department  of 
Commerce  has  issued  an  export  trade 
certificate  of  review  to  the  California 
Cherry  Export  Association  of  San 
Joaquin  County.  This  notice  summarizes 
the  conduct  for  which  certification  has 
been  grar'e  I 

FOR  FURTHER  INFORMATION  CONTACT: 
Ceorgc  Mailer.  Acting  Director.  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration, 


I 
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202-377-5131.  This  is  not  a  toll-free 
number. 

SUPPLEMENTARY  INFORMATION:  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  ("the  Act")  (Pub.  L.  No.  97-290) 
authorizes  the  Secretar>'  of  Commerce  to 
issue  export  trade  certificates  of  review. 
The  regulations  implementing  Title  III 
are  found  at  15  CFR  Part  325  (50  FR  1804, 
January  11,  1985). 

The  Office  of  Export  Trading 
Company  Affairs  is  issuing  this  notice 
pursuant  to  15  CFR  325.6(b).  which 
requires  the  Department  of  Commerce  to 
publish  a  summary  of  a  certificate  in  the 
Federal  Register.  Under  section  305(a)  of 
the  Act  and  15  CFR  325. n(a).  any 
person  aggrieved  by  the  Secretary's 
determination  may.  within  30  days  of 
the  date  of  this  notice,  bring  an  action  in 
any  appropriate  district  court  of  the 
United  States  to  set  aside  the 
determination  on  the  ground  that  the 
determination  is  erroneous. 

Description  of  Certified  Conduct: 

Export  Trade 

Fresh  sweet  cherries. 
Export  Markets 

Japan, 

Members  (in  Addition  to  Applicant) 

Reynolds  Packing  Company,  Lodi,  CA; 
0-G  Packing,  Stockton,  CA;  Chinchiolo 
Fruit  Company,  Stockton.  CA:  Sunniland 
Fruit,  Inc.,  Stockton.  CA;  Delta  Packing 
Co.  of  Lidi,  Inc..  Lodi  CA;  Linden 
Associated  Growers.  Linden,  CA; 
Blossom  Farms,  Linden,  CA;  Sunworld, 
Inc..  Lodi.  C.'\;  J  h  B  Farms.  Linden.  CA; 
and  A.  Sambado  &  Son.  Inc.,  Linden. 
CA. 

Export  Trade  Activities  and  Methods  of 

Operation 

To  engage  in  Export  Trade  in  the 
Export  Markets,  CCEA  and  its  members 
are  certified  to: 

1.  On  behalf  and  with  the  advice  of 
the  members,  advise  and  cooperate  with 
the  U.S.  Government  m  establishing 
procedures  regulating  the  export  of 
sweet  cherries. 

2,  On  behalf  and  with  the  advice  of 
the  mem.bers,  participate  in  negotiations 
and  enter  into  agreements  with  foreign 
governments  and  foreign  persons 
regarding: 

a.  Fumigating,  packing,  and  other 
quality  control  procedures  to  be 
followed  by  the  members  in  the  export 
of  sweet  cherries. 

b-  The  quantities,  time  periods,  prices, 
and  terms  and  conditions  upon  which 
the  members  shall  export  sweet 
cherries. 


3.  On  behalf  and  with  the  advice  of 
the  members,  establish  and  operate 
fumigation  facilities  for  use  in  the  export 
of  sweet  cherries. 

4.  On  behalf  and  with  the  advice  of 
the  members,  establish  export  prices  for 
and  allocate  export  quotas  among  the 
members. 

5.  Enter  into  agreements  for  the 
processing,  including  fumigation  and 
packing,  of  the  members  sweet  cherries 
for  export  to  Japan.  Such  agreements  are 
not  assignable  by  the  members  without 
the  prior  written  consent  of  CCEA. 

6.  Enter  into  a  Corporate  Redemption 
and  Cross  Purchase  Agreement  which 
restricts  the  sale  or  transfer  of  each 
member's  stock  in  CCEA,  except  when 
the  sale  or  transfer  is  made  to: 

a.  Any  partnership,  corporation,  or 
other  entity  in  which  the  member  holds 
an  eighty  percent  controlling  interest; 

b.  The  individual  owner(s)  of  a 
member  which  is  a  corporation, 
partnership,  or  similar  entity  upon  the 
liquidation  or  dissolution  of  that 
member;  or 

c.  Any  other  member. 

The  Corporation  Redemption  and 
Cross  Purchase  Agreement  gives  CCEA 
and  its  remaining  members  a  right  of 
first  refusal  to  buy  a  departing  member's 
stock  in  CCEA. 

A  copy  of  each  certificate  will  be  kept 
in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility, 
Room  4102.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW.,  Washington,  DC  20230. 

Date:  August  28.  1987. 
George  Muller, 

Acting  Director.  Office  of  Export  Trading 
Company  Affairs. 

[FR  Doc  87-20427  Filed  9-2-87;  8:45  am) 
BILtlNG  CODE  35tO-on-M 


COMMISSION  OF  FINE  ARTS 
Meeting  j 

The  Commission  of  Fine  Arts  next 
scheduled  meeting  is  Friday,  September 
18, 1987.  at  10:00  AM  in  the 
Commission's  offices  at  708  Jackson 
Place.  NW.,  Washington,  DC  20006  to 
discuss  various  projects  affecting  the 
appearance  of  Washington,  DC, 
including  buildings,  memorials,  parks, 
etc..  also  matters  of  design  referred  by 
other  agencies  of  the  government. 
Handicapped  persons  should  call  the 
offices  (566-1066)  for  details  concerning 
access  to  meetings. 

Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to  Mr. 
Charles  H.  Atherton,  Secretary, 


Commission  of  Fine  Arts,  at  the  above 
address  or  call  the  above  number. 

Dated  in  Washington.  DC,  Augu.st  24,  1987 
Charles  H.  Atherton, 
Secretary. 

[FR  Doc.  87-20241  Filed  9-2-87;  8:45  am] 
BILLING  CODE  6330-01-M 


COMMISSION  ON  MERCHANT  MARINE 
AND  DEFENSE 

Meeting  I 

summary:  The  Commission  on 

Merchant  Marine  and  Defense  was 
established  by  Public  Law  98-525  (as 
amended],  and  the  Commission  was 
constituted  in  December  1986.  The 
Commission's  mandate  is  to  study  and 
report  on  problems  relating  to 
transportation  of  cargo  and  personnel 
for  national  defense  purposes  in  time  of 
war  or  national  emergency,  the 
capability  of  the  Merchant  Marine  to 
meet  the  need  for  such  transportation, 
and  the  adequacy  of  the  shipbuilding 
mobilization  base  to  support  naval  and 
merchant  ship  construction.  In 
accordance  with  the  Federal  Advisory 
Committee  Act,  Pub.  L.  92-463.  as 
amended,  the  Commission  announces 
the  following  meeting; 

Dates  and  Times:  Thursday. 
September  10,  1987.  Beginning  9:00  a.m.; 
Friday,  September  11,  1987,  Beginning 
9:00  a.m. 

Place:  Suite  520.  4401  Ford  Avenue, 
Alexandria  Virginia,  22301-0268, 

Type  of  Meeting:  Closed. 

Contract  Person;  Allan  W.  Cameron, 
Executive  Director,  Commission  on 
Merchant  Marine  and  Defense,  Suite 
520,  4401  Ford  Avenue,  Alexandria. 
Virginia  22302-0268,  Telephone  (202) 
756-0411. 

Purpose  of  Meeting:  To  receive 
additional  information  pertaining  to  the 
needs  of  the  national  defense  for  the 
Merchant  Marine  and  the  shipbuilding 
industry,  and  to  discuss  and  to 
deliberate  facts  and  opinions  obtained 
from  briefings  and  public  hearings, 

SUPPLEMENTARY  INFORMATION:  The 

executive  meetings  of  the  Commission 
will  be  closed  to  the  public  pursuant  to  5 
U.S.C.  552b(c)(l)  and  552b(c)(4)  in  the 
interests  of  national  security  and  to 
protect  proprietary  information  provided 
to  the  Commission  in  confidence. 
Allan  W.  Cameron, 

Executive  Director,  Commission  on  Merchant 
Marine  and  Defense. 
[FR  Doc.  87-20256  Filed  9-2-87;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Invitation  to  Comment  on  Proposed 
Information  Collection  Requests 

AGENCY:  Department  of  Education. 

ACTION:  Notice  of  proposed  information 

collection  requests. 

summary:  The  Director.  Information 
Technology  Services,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  October 
5.  1987. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Desk  Officer.  Department  of 
Education.  Office  of  Management  and 
Budget,  726  Jackson  Place,  WV..  Room 
3208.  New  Executive  Office  Building, 
Washington.  DC  20503.  Requests  for 
copies  of  the  proposed  information 
collection  requests  should  be  addressed 
to  Margaret  B.  Webster.  Department  of 
Education.  400  Maryland  Avenue,  SW.. 
Room  5624,  Regional  Office  Building  3. 
Washington,  DC  20202. 

FOR  FURTHER  INFORMATION  CONTACr. 

Margaret  B.  W^ebster.  (202)  732-3915. 

SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantialh  interfere 
with  any  agency's  abi!it\  to  perform  its 
statutory  obligations. 

The  Director.  Information  Technology 
Services,  publishes  this  notice 
containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing  or 
reinstatement:  (2)  Title:  (3)  Agency  form 
number  (if  any):  (4)  Frequency  of 
collection;  (5)  The  affected  public;  (6) 
Reporting  burden:  and/or  (7) 
Recordkeeping  burden;  and  (8)  Abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Margaret 
Webster  at  the  address  specified  above. 


Dated.  .August  31,  1987. 
Carlos  L'.  Rice, 
Director  for  Information  Technology  Senices. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review  Rp\is;on 

Title:  Report  cf  Handicapped  Children 
and  Youth  Receiving  Special 
Education  and  Related  Services  Under 
Part  B  of  the  Education  of  the 
Handicapped  Act 

Agency  Form  Number:  ED  869-5  and 
869-^ 

Frequency:  Annually 

Affected  Public;  State  or  local 
governments 

Reporting  Burden: 

Responses:  58 

Burden  Hours:  12,238 

Recordkeeping  Burden; 

Recordkeepers:  0 

Burden  Hours:  0 

Abstract:  This  form  will  be  used  by 
States  to  report  the  number  of 
handicapped  children  and  youth 
receiving  special  education  and 
related  ser\-ices  under  Part  B  of  the 
Education  of  the  Handicapped  Act.  as 
amended.  The  Department  will  use 
these  data  for  monitoring  activities 
and  for  distributing  formula  grant 
funds. 

Office  of  Special  Education  and 
Rehabilitative  Sen'ices 

Type  of  Review:  Reinstatement 

Title:  Report  of  Special  Education  and 
Related  Services  in  .Need  of 
Improvement 

Agency  Form  Number;  ED  86&-2 

Frequency:  Annually 

Affected  Public:  State  or  local 
governments 

Reporting  Burden: 

Responses:  58 

Burden  Hours;  116 

Recordkeeping  Burden: 

Recordkeepers:  0 

Burden  Hours:  0 

••Abstract:  This  form  will  collect 
information  from  States  on  the 
number  and  type  of  special  education 
programs  and  related  services  in  need 
of  improvement.  This  information  is 
used  by  the  Department  to  assist  in 
establishing  programmatic  priorities 
and  for  reporting  purposes. 

Office  of  Special  Education  and  Related 

Services 

Type  of  Review:  Reinstatement 
Title:  Report  of  Handicapped  Children 

and  Youth  Exiting  the  Educational 

System 
Agency  Form  Number:  ED  869-3 
Frequency;  Annually 
.Effected  Public:  State  or  local 

governments 


Reporting  Burden: 

Responses:  58 

Burden  Hours;  13.978 

Recordkepping  Burden; 

Recordkeepers;  0 

Burden  Hours;  0 

Abstract;  This  form  will  be  used  by 
States  to  report  the  number  of 
handicapped  youth  exiting  the  school 
system  and  the  services  needed  by 
these  youth  in  the  following  year.  The 
Department  uses  this  information  to 
assess  the  progress  and  effectiveness 
of  State  efforts  to  implement  programs 
under  Part  B  of  the  Education  of  the 
Handicapped  Act,  as  amended, 

Office  of  Management 

Type  of  Review:  Extension 

Title:  Student  Rights  in  Research. 
Experimental  Activities,  and  Testing 
Information  Collections 

Agency  Form  Number:  ED  2470 

Frequency;  On  occasion 

Affected  Public;  Individuals  or 
households;  State  or  local 
governments 

Reporting  Burden; 

Responses;  50 

Burden  Hours;  25 

Recordkepping  Burden; 

Recordkeepers;  25 

Burden  Hours:  6.25 

Abstract;  This  form  will  be  used  by 
parents  of  a  child  who  alleges  a 
violation  of  rights  accorded  by  section 
439  of  the  General  Education 
Provisions  Act  (GEPA).  The 
Department  uses  this  information  to 
assure  compliance  with  these 
requirements  under  GEIPA. 

Office  of  Management 

Type  of  Review;  Reinstatement 

Title;  GEPA  406A:  State  Uses  of  Federal 
Funds  Under  State-.'^idministered 
Federal  Education  Programs 

Agency  Form  Number;  P75-7P 

Frequency;  Annually 

Affected  Public;  State  or  local 
governments 

Reporting  Burden: 

Responses;  51 

Burden  Hours;  2550 

Recordkepping  Burden; 

Recordkeepers:  0 

Burden  Hours:  0 

Abstract;  This  survey  will  collect 
information  from  State  educational 
agencies  on  how  Federal  funds  are 
distributed  under  Federal  state- 
administered  education  programs.  The 
Department  uses  this  information  for 
an  annual  report  to  Congress 
mandated  by  section  406A  of  the 
General  Education  Provisions  Act. 
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Office  of  Postsecondury  Education 

T\pe  of  Review:  Extension 

1  itle:  Continuation  Application  for 
CJrjnts  und'^r  !he  Strengthening 
Prosriim 

Aj^ency  Form  .Number:  KD  851 

I'requency:  Annually 

Affected  Public:  Institutions  of  higher 
education 

Reportins  Burden: 

Responses:  115 

[iurden  Hours:  1725 

Recoidkeppin^  Burden: 

Recordkeepers:  115 

Burden  Hours:  345 

.Abstract:  This  form  will  be  used  by 
eligible  institutions  of  higher 
education  to  submit  a  request  for  non- 
competitive continuation  of  Federal 
assistanc  e  under  the  Strengthening 
Program,  The  information  collected 
will  be  used  by  the  Department  to 
determine  whether  the  institution  has 
maintained  its  eligibility  for  continued 
Federal  assistance. 

Office  of  Postsecondary  Education 

Type  of  Review:  Extension 
1  itle:  Continuation  Application  for 
Grants  under  the  Special  Needs 

Program 

Agency  Form  .Number:  ED  852 

Frequency:  Annually 

Affected  Public:  Institutions  of  higher 
education 

Reporting  Burden: 

Responses:  38 

Burden  Hours:  570 

Recordkepping  Burden; 

Recordkeepers:  38 

Burden  Hours:  114 

Abstract:  This  form  will  be  used  by 
eligible  institutions  of  higher 
education  to  submit  a  request  for  non- 
com.petitive  continuation  of  Federal 
assistance  under  the  Special  Needs 
Program.  The  information  collected 
vm!1  be  used  by  the  Department  to 
determine  whether  the  institution  has 
m.iintained  its  eligibility  for  continued 
Federal  assistance. 

|FR  !)..(    8--J0301  Filed  9-2-87;  8:45  am] 

BILLING  CODE  400O-01-M 


UM  I 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  QF87-583-000  et  a!.] 

Small  Power  Production  and 
Cogeneration  Facilities;  Qualifying 
Status;  Certificate  Applications,  etc.; 
City  of  Spokane  et  al. 

.*\uKust  C8.  19H" 

COMMENT  DATE:  Thirty  days  from 
publication  in  the  Federal  Register,  in 

accordance  with  Standard  Paragraph  E 
a!  the  end  of  this  notice. 


Take  notice  that  the  following  filings 
have  been  made  with  the  Commission, 

1.  City  of  Spokane 

[Docket  No.  QF87-583-000) 

On  August  6, 1987,  City  of  Spokane 
(Applicant),  of  Spokane  Regional  Solid 
Waste  Disposal  Project.  W.  720  Boone. 
Suite  201,  Spokane.  Washington  99201- 
2006  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 
qualifying  small  power  production 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  small  power  production  facility 
will  be  located  in  Spokane  County. 
Washington.  The  facility  will  consist  of 
two  (2)  400-TPD  mass-fired  refuse- 
burning  steam  generators  and  a  turbine 
generator.  The  net  electric  power 
production  capacity  wil  be  22.9 
megawatts.  The  primary  energy  source 
will  be  biomass  in  the  form  of  municipal 
solid  waste.  Natural  gas  will  be  used  for 
flame  stabilization,  start-up  and  shut- 
down purposes.  Such  fossil  fuel  uses, 
however,  will  not  exceed  25  percent  of 
the  total  energy  input  to  the  facility 
during  any  calendar  year  period. 
Construction  of  the  facility  will  begin  in 
January  1988. 

2.  Tarkington  Independent  School 
District  I 

IDockel  No.  QF87-^8-000| 

On  August  12. 1987.  Tarkington 
Independent  School  District  (Applicant), 
of  Route  6,  Box  130,  Cleveland,  Texas 
77327  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 
qualifying  cogeneration  facility  pursuant 
to  §  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Cleveland, 
Texas.  The  facility  will  consist  of  six  (6) 
engine  generator  sets,  a  heat  recovery 
steam  generator,  and  heat  exchangers. 
Thermal  energy  recovered  from  the 
facility  will  be  used  for  space  heating 
and  cooling.  The  net  electric  power 
production  capacity  will  be  1.320 
kilowatts.  The  primary  energy  source 
will  be  natural  gas.  Construction  of  the 
facility  began  August  15. 1987. 

3.  Panguitch  Micro  Energy  Cogeneration 
Inc. 

(Docket  No.  QF87-577-000] 

On  August  4. 1987,  Panguitch  Micro 
F'nergy  Cogeneration  Inc.  (Applicant),  c/ 
o  Ashley  Valley  Engineering,  of  P.O.  Box 
68,  Magna,  Utah  84044  submitted  for 
filing  an  application  for  certification  of  a 


facility  as  a  qualifying  cogeneration 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Panguitch. 
Utah.  The  facility  will  consist  of  a  steam 
generator  and  a  extraction/condensing 
turbine  generator.  Steam  recovered  from 
the  facility  will  be  used  for  space 
heating  and  lumber  kiln.  The  net  electric 
power  production  capacity  will  be  4.250 
kilowatts.  The  primary  energy  source 
will  be  coal  and  woodwaste. 
Construction  of  the  facility  will  begin  in 
early  1988. 


4.  Eacalante  Micro  Energy  Cogeneration 
Inc. 

(Docket  No.  QF87-576-0001 

On  August  4. 1987.  Eacalante  Micro 
Energy  Cogeneration  Inc.  (Applicant),  c/ 
o  Ashley  Valley  Engineering,  of  P.O.  Box 
68,  Magna.  Utah,  84044  submitted  for 
filing  an  application  for  certification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Escalante. 
Utah.  The  facility  will  consist  of  a  steam 
generator  and  an  extraction/condensing 
turbine  generator.  Steam  recovered  from 
the  facility  will  be  used  in  a  lumber  kiln. 
The  net  electric  power  production 
capacity  will  be  4,250  kilowatts.  The 
primary  energy  source  will  be  coal  and 
woodwaste.  Construction  of  the  facility 
will  begin  in  the  fall  of  1987. 

5.  Hopewell  Cogeneration,  Inc. 

(Docket  No.  QF87-21 7-001) 

On  August  10. 1987.  Hopevyell 
Cogeneration.  Inc.  (Applicant),  of  1177 
West  Loop  South,  Suite  900,  Houston, 
Texas  77027,  submitted  for  filing  an 
application  for  recertification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Hopewell, 
Virginia.  The  facility  as  originally 
proposed  was  to  consist  of  a  combustion 
turbine  generator,  a  heat  recovery  steam 
generator,  and  an  extraction/condensing 
turbine  generator.  Thermal  energy 
recovered  from  the  facility  will  be  used 
in  chemical  manufacturing  operations 
and  space  heating  by  Hercules. 
Incorporated.  The  primary  energy 
source  will  be  natural  gas.  The  net 
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electric  power  production  capacity  of 
the  facihtv  as  originallv  proposed  was  to 
bel30MW 

By  order  issued  March  30.  1987,  the 
Director  of  Office  of  Electric  Power 
Regulation  granted  certification  of  the 
facility  as  a  cogeneration  facih'y  under 
Docket  No.  QF87-217-OO0. 

The  recertification  is  requested  due  to 
change  of  ownership  of  the  facility  from 
CRSS  Hopewell  Cogenerators  to 
Hopewell  Cogeneration.  Inc.,  and 
change  from  one  combustion  turbine 
with  one  heat  recovery  steam  generator 
to  multiple  combustion  turbines  with 
multiple  heat  recovery  steam  generators. 
The  net  electric  power  production 
capacity  of  the  facility  will  increase  to 
302.55  MW.  Installation  of  the  facility 
will  begin  in  March.  1968.  All  other 
facility's  characteristics  remain 
unchanged. 

6.  Idaho  Natural  Energy,  Inc. 

lUocivct  No.  QF84-ae.9-001) 

On  August  12, 1987,  Idaho  Natural 
Energy,  Inc.  (Applicant),  of  699  E.  South 
Tempie,  Suite  220,  Salt  Lake  City,  Utah 
87102  submitted  for  filing  an  application 
for  recertification  of  a  facility  as  a 
qualifying  small  power  production 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  30  MW  hydroelectric  facility 
(FERC  P.  7948)  will  be  located  on  Smith 
Creek  in  Boundary  County,  Idaho. 

Recertification  is  requested  due  to  a 
change  in  the  electric  power  production 
capacity  of  the  facility.  Under  the 
instant  application,  the  electric  power 
production  capacity  of  the  facility  will 
increase  from  11  MW  to  30  MW. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Commission's  regulations.  18  CFR 
Pari  292.  ii  does  not  relieve  a  facility  of 
any  other  requirements  of  local,  State  or 
Federal  law,  includmg  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 

7.  Ogdcn  Martin  Systems  of  Fairfax,  Inc. 

IDocket  No.  QF87-605-0001 

On  August  14, 1987.  Ogden  Martin 
Systems  of  Fairfax,  Inc.  (Applicant),  of 
40  Lane  Road,  Fairfield,  New  Jersey 
07007-2615  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  small  power  production 
facility  pursuant  to  §  292.207  of  the 


Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 
The  small  power  production  facility 
will  be  located  in  Lorton.  'Virginia.  The 
facility  will  consist  of  four  (4)  mass-bum 
steam  generators  and  two  (2)  turbine 
generators.  The  net  electric  power 
production  capacity  will  be  72.5 
megawatts.  The  primary-  energy  source 
will  be  biomass  in  the  form  of  municipal 
solid  waste.  Natural  gas  will  be  used  for 
flame  stabilization,  start-up  and  shut- 
down purposes.  Such  fossil  fuel  uses, 
however,  will  not  exceed  25%  of  the 
total  energy  input  to  the  facility  during 
any  calendar  year  period.  Construction 
of  the  facility  is  expected  to  begin  in 
November  1987. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CF'R  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb 
Secretary 

[FR  Doc.  87-20314  Filed  &-2-87;  8:45  am] 
BILLING  CODE  S717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

I  Region  VII:  FRL-3256-5] 

AnnouncEircnt  of  Actions  Taken 
Under  the  ribPS/NESHAPS/PSD 
Regulations;  Iowa  and  MJssou'i 

Notice  is  hereby  given  that  the 
Environmental  Protection  Agency  (EPA), 
Region  VII.  has  taken  the  following 
actions  under  the  federal  Standards  of 
Performance  for  New  Stationary 
Sources  (a.k.a  .  New  Source 
Performance  Standards,  NSPS) 
regulation,  40  CFR  Part  60;  the  federal 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAPS) 
regulation,  40  CFR  Part  61;  and,  the 
Federal  prevention  of  significant 
deterioration  of  air  quality  (PSD) 


regulation,  40  CFR  Part  52  (specifically, 
40  CFR  52.21): 

(A)  The  following  PSD  permits  were 
issued: 

Archer  Daniels  Midland  Company. 
Cedar  Rapids.  Iowa:  For  the  installation 
of  two  coal-fired  boilers  (each  a 
circulating  fluidized  bed  combustion 
(FBC)  boiler  with  a  maximum  heat  input 
of  551.5  mJllion  British  Thermal  Units 
per  hour  (MMBTUs/hr))  and  related 
equipment.  The  proposed  project 
qualified  as  a  "major  modification"  of 
an  existing  major  stationary  source.  The 
projected  impact  of  emissions  on  air 
quality  was  a  major  review 
consideration.  The  existing  source  is  a 
com  wet  milling  plant  (SIC:  2046). 
Pollutants  reviewed:  nitrogen  oxides 
(NOj),  sulfur  dioxide  (SO:),  carbon 
monoxide  (CO),  and  fluorides  (F).  Date 
of  Permit  Issuance:  October  21,  1986. 

Iowa  State  University.  Ames,  Iowa: 
For  the  installation  of  two  coal-fired 
boilers  (each  a  circulating  FBC  boiler 
with  a  maximum  heat  input  of  235 
MM3TUs/hr)  and  related  equipment. 
The  proposed  project  qualified  as  a 
"major  modification"  of  an  existing 
major  stationary  source.  The  existing 
source  is  a  university  (SIC:  8221). 
Pollutants  review:  NO,,  SO,,  CO.  F,  lead 
(Pb),  and  beryllium  (Be).  Date  of  Permit 
Issuance:  December  15, 1986. 

Archer  Daniels  Midland  Company. 
Des  Moines,  Iowa:  For  the  installation  of 
a  coal-fired  boiler  (a  multi-bed  FBC 
boiler  with  a  maximum  heat  input  of  192 
MMBTUs/hr)  and  related  equipment. 
The  proposed  project  quaHfied  as  a 
"major  modification"  of  an  existing 
major  stationary  source.  The  existing 
source  is  a  soybean  processing  plant 
and  a  vegetable  oil  refinery  (SIC:  2075). 
Pollutants  reviewed:  NO,,  SOj,  and  Be. 
Date  of  Permit  Issuance:  January  13, 
1987, 

The  University  of  Iowa.  Iowa  City. 
Iowa:  For  the  installation  of  a  new  coal- 
fired  boiler  (a  multi-solid  circulating 
FBC  boiler  with  a  maximum  heat  input 
of  223  MMBTUs  per  hour)  and  related 
equipmicnt.  The  proposed  project 
qualified  as  a  "major  modification"  of 
an  existing  major  stationary  source.  The 
projected  impact  of  emissions  on  air 
quality  was  a  major  review 
consideration.  The  existing  source  is  a 
university  (SIC:  8221).  Pollutants 
reviewed:  NO..  SOi,  CO,  F,  Be,  and 
particulate  matter  (PM).  Date  of  Permit 
Issuance:  June  9, 1987. 

(B)  The  following  PSD 
nonapplicability  determination  was 
issued: 

loiva  Methodist  Medical  Center.  Des 
Moines,  Iowa:  The  regional  office 
determined  that  the  anticipated  air 
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i^missions  to  be  generated  by  a  proposed 
internal  cumbiistion  engine  (a  1500 
kilowatt  engine-generator  set)  do  not 
qualify  the  proposed  engine  as  a  "major 
.Tiodification*'  as  interpreted  under  the 
regulation.  As  such,  the  proposed 
project  was  not  subject  to  the  review/ 
.ipproval  requirements  of  the  regulation. 
Dfcision  /ssupd:  September  8,  1986. 

(C)  The  following  PSD  permit  was 
revised: 

MtTpJah  Burda.  Des  Moines.  Iowa: 
The  PSD  permit  that  was  issued  to  the 
company  on  April  15.  1982,  for  a 
publication  rotogrvure  printing  press, 
was  revised  to  allow  for  the  tie-in  of  a 
non-PSD  printing  press  (Press  81)  to  the 
volatile  organic  compounds  (VOC) 
emission  control  unit  (a  carbon 
adsorber)  which  currently  serves  the 
PSD-affected  press  (Press  83)  approved 
by  the  regional  office  on  April  15.  1982. 
The  carbon  adsorber  also  controls  the 
VOC  emission  from  another  printing 
press  (F^ess  82)  that  was  approved  by 
the  regional  office  under  the  PSD 
regulation  on  April  2.  1980.  The  VOC 
P".'cent  recovery  requirements  that  were 
established  by  the  regional  office  for  the 
rSD-affected  presses  (i.e..  Press  82  and 
6  i)  remain  in  effect.  Revision  Issued: 
I  .ne  18.  1987. 

(D)  The  following  decisions  relating  to 
K;-;SH.-\PS  approval  requests  were 
issued: 

Si\^nia  Chemical  Company.  St.  Louis. 
Missouri:  The  company  was  granted  an 
Epprova!  to  construct  and  operate  a 
radionuclide  installation  at  its  plant  in 
St.  Louis.  Missouri.  The  installation  is 
etferted  bv  the  requirements  of  Subpart 
I  Mf  the  NESHAPS  regulation.  The 
approval  limited  the  usage  of  Iodine-125 
a!  the  facility  to  no  more  than  100 
millicuries  per  calendar  m:onth. 
Approval  Issued:  May  29.  1987. 

VVushington  University  School  of 
Medicine.  St.  Louis,  Missouri;  The 
I  niversity's  request  for  a  variance  from 
the  requirements  of  40  CFR  Part  61. 
Subpart  I.  was  denied  by  the  regional 
office  because  the  regulation  dees  not 
have  provisions  for  the  granting  of  either 
a  variance  or  an  exemption  from  the 
owner/operator's  obligation  to  obtain  an 
"approval"  for  activities/facilities 
affected  by  said  Subpart  L  Decision 
Issued:  June  16.  1987. 

Under  section  307(b)(ll  of  the  Clean 
Air  Act  (the  Act),  judicial  review  of  any 
of  the  above  actions  is  available  only  by 
the  filing  of  a  petition  for  review  in  the 
appropriate  U.S.  Circuit  Court  of 
.-\ppeals  within  (60)  days  from  the  date 
of  publication  of  today's  notice.  Under 
section  307(b](2)  of  the  Act.  any 
requirements  associated  with  the  above 
actions  may  not  be  challenged  later  in 
civil  or  criminal  proceedings  that  may 


be  brought  by  the  EPA  to  enforce  the 
requirements. 

For  the  above  actions,  the  appropriate 
court  is  the  U.S.  Court  of  Appeals  for  the 
Eighth  Circuit.  A  petition  for  review 
must  be  filed  on  or  before  ivo  "-mber  2, 
1987. 

Copies  of  the  above  actions  and 
related  information  are  available  for 
public  inspection  at  the  following 
location;  U.S.  Environmental  Protection 
Agency,  Region  VIL  Air  and  Toxics 
Division  (ARTX).  Air  Branch.  726 
Minnesota  Avenue,  Kansas  City,  Kansas 
6G101.  Interested  individuals  may  also 
contact  Mr.  Charles  VV.  Whitmore, 
Chief,  Air  Compliance  Section,  Air 
Branch,  ARTX.  or  Dan  Rodriguez  at  913/ 
236-2896  (FTS;  757-2896). 

William  Rice, 

Acting  Regional  Administrator. 

|KR  Doc.  87-20268  Filed  9-2-67;  8:45ani] 
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1OPTS-0C086:  FnL-3257-41 

Asbestos-Containing  Materials  in 
Schools;  Anrouncement  of  Interim 
Laboratory  Quality  Assurance 
Progra.Ti 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Announcement  of  Interim 
Laboratory  Quality  Assurance  Program. 

summary:  EPA  has  established  an 
"[nteri.m  Asbestos  Bulk  Sample  Analysis 
Quality  Assurance  Program." 
Laboratories  currently  not  participating 
in  the  existing  voluntary  EPA  Bulk 
S.3mple  Analysis  Quality  Assurance 
Program  but  who  wish  to  be  included  in 
the  laboratory  listing  of  accredited 
laboratories  and  plan  to  perform 
analyses  of  bulk  samples  for  schools 
should  apply  to  the  following  address: 
Research  Triangle  Institute,  Box  12194, 
Research  Triangle  Park,  North  Carolina 
27709,  Attention:  Steve  Westbrook. 
Letters  of  application  will  be  accepted 
from  laboratories  for  the  November  1937 
round  of  samples  until  September  30, 
1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Betsy  Dutrow,  Office  of  Toxic 
Substances  (TS-798),  Environmental 
Protection  Agency,  Rm.  NE-G012.  401 
M  Street  SW'.,  Washington,  DC  20460, 
(202-382-3569). 
or 

Mike  Beard,  Environmental  Monitoring 
Systems  Laboratory  (MD-77), 
Environmental  Protection  Agency, 
Research  Triangle  Park,  NC  277H, 
(919-541-2623). 


UM  I 


SUPPLEMENTARY  INFORMATION: 

I  Backg-'ound        | 

On  October  22.  1086.  President 
Reagan  signed  the  Asbestos  Hazard 
Emergency  Response  Act  (.\HERA). 
AHERA  states  that  EPA  must  provide 
for  the  development  of  an  accreditation 
program  through  the  National  Bureau  of 
Standards  (NBS)  for  laboratories 
conducting  analyses  of  bulk  samples  of 
asbestos-containing  materials  by 
October  17, 1987.  Due  to  a  delay  in 
funding.  NBS  has  stated  that  the 
program  will  not  be  operational  until 
fiscal  year  1989.  In  order  to  provide 
schools  with  a  listing  of  accredited 
laboratories,  EP.A  has  established  the 
"Interim  Asbestos  Bulk  Sample  Quality 
Assurance  Program."  EPA  announced 
the  interim  program  in  the  Federal 
Register  of  April  30.  1987  (52  FR  15824). 
Laboratories  which  intend  to  conduct 
analyses  of  bulk  samples  of  asbestos- 
containing  materials  for  schools  must 
first  be  accredited  under  the  interim 
FPA  program  and.  subseqiiently,  the 
NBS  program.  When  the  NBS  program,  is 
operational,  the  EPA  program  will  be 
discontinued. 
IL  Enrollment  in  EPA  Program 

Laboratories  currently  participating  in 
the  voluntary  EPA  Bulk  Sample 
Analysis  Quality  Assurance  Pro,gram 
will  be  automatically  enrolled  in  the 
interim  accreditation  program. 
Laboratories  not  participating  in  the 
existing  EPA  program  must  submit  a 
letter  requesting  enrollment  in 
September  30.  1987,  to  Research 
Triangle  Institute.  Box  12194.  Research 
Triangle  Park,  NC  27709.  Attention: 
Steve  Westbrook.  Laboratories 
submitting  letters  of  application  after 
September  30, 1987.  will  be  included  in 
the  second  round  of  participation  which 
will  be  held  in  April  1988.  The  EPA 
program  will  be  of  no  cost  to  the 
laboratories.  Laboratories  enrolled  in 
the  EP.A  program  by  Septemiber  30, 1987. 
will  be  issued  four  samples  of  bulk 
materials  in  October  1987.  Laboratories 
will  be  expected  to  analyze  the  samples 
and  return  the  results  of  the  analyses  by 
.November  1987.  Laboratories  meeting 
the  criteria  for  successful  analytical 
performance  for  the  program  will 
receive  formal  notification  from  EPA, 
and  the  laboratory's  name  and  address 
will  be  included  in  an  EPA  listing  of 
accredited  laboratories.  Laboratories 
will  be  notified  of  their  performance  in 
December  1987.  The  formal  listing  of 
accredited  laboratories  will  be  available 
in  January  1988. 

III.  Evaluation  of  Leboratories 

Four  samples  wijl  be  submitted  to 
each  laboratory  for  analysis.  Bulk 
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samples  of  asbestos-contaitung 
materials  will  be  selected  from  a 
repostitory  of  actual  construction 
materials.  Nonasbestos-containing 
materials  will  be  selected  from 
commonly  used  construction  materials, 
e.g..  fiberglass.  These  materials  are 
inspected  for  uniformity  and  integrity  by 
macroscopic  and  microscopic 
examination.  Refe.'-ence  characterization 
for  each  material  will  be  established  by 
internal  and  external  analysis.  The 
reference  values  will  serve  as  the 
standards  upon  which  program 
participants  will  be  evaluated. 

The  EPA  program  will  accredit 
laboratories  based  on  their  correct 
classification  of  the  bulk  materials  as 
either  asbestos-containing  or 
nonasbestors-containing.  To  be 
accredited  by  EPA.  laboratories  must 
correctly  classif\  the  samples.  It  is 
EPA's  intent  that  in  order  for  a 
laboratory  to  be  considered  capable  of 
analyzing  bulk  samples  for  asbestos,  a 
laboratory  must  demonstrate  the  ability 
to  correctly  anal\ze  four  samples  on  the 
simple  basis  of  classifying  the  individual 
samples  as  asbestos-containing  or 
nonasbestos-containing.  Laboratories 
will  be  requested  to  identify  the  types  of 
asbestos  (identification)  and  to  quantify 
the  amount  of  asbestos  in  the  sample 
(quantification)  for  each  asbestos- 
containing  sample.  The  identification 
and  quantification  results  will  be  used 
to  further  evaluate  the  performance  of 
the  laboratories  meeting  the  minimal 
classification  criterion.  The  listing  of 
accredited  laboratories  will  be  ranked 
based  on  performance  in  the 
identification  and  quantification 
analyses. 

Laboratories  which  do  not  correctly 
classify  each  of  the  four  samples  as 
asbestos-containing  or  nonasbestos- 
containing  will  be  notified  of  their 
performance.  These  laboratories  will  not 
be  included  in  the  laboratory  listing. 
Laboratories  which  did  not  meet  the 
performance  criteria  of  the  program  may 
re-enroll  in  March  1988  to  participate  in 
the  April  1988  round  of  samples.  Prior  to 
forma!  enrollment  in  the  program, 
laboratories  must  return  to  Research 
Triangle  Institute  a  signed  statement 
that  the  laboratory  accepts  the 
conditions  of  the  program  for 
accreditation  and  understands  that 
failure  to  classify  the  samples  as 
asbestos-containing  or  nonasbestos- 
containing  Will  prohibit  them  from 
receiving  accreditation  in  the  program 
until  the  subsequent  round. 

IV.  Method  of  Analysis 

Laboratories  must  employ  the  EPA 
Interim  Method  for  the  Determination  of 
Asbestos  in  Bulk  Insulation  Samples. 


(EPA-600/.M4-e2-020)  for  a.aalysis  of  the 
samples.  (See  also  47  FR  38535, 
September  1, 1982.)  The  interim  method 
requires  the  use  of  a  polarizing  light 
microscope  (PLM).  Copies  of  this 
method  may  be  obtained  by  calling  1- 
800-334-8571. 

Dated.  August  27. 1987. 
|ohn  A.  Moore, 

Assistant  Administrator  for  Pesticides  and 

Toxic  Substances. 

[FR  Doc.  87-20416  Filed  9-2-«7;  8:45  am| 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

iFEMA-798-DR) 

Amendment  to  Notice  of  Major- 
Disaster  Declaration;  Illinois 

AGENCY:  Ft  deral  Emergency 
Managemen!  Agency. 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 

of  a  major  disaster  for  the  State  of 
nimois  (FEMA-r98-DR).  dated  August 
21, 1987,  and  related  determinations. 
DATED:  August  28.  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Neva  E.  Elliott,  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Washington.  D  C 
20472.  (202)  64&-3614. 

NOTICE:  The  notice  of  a  major  disaster 
for  the  State  of  Illinois,  dated  August  21. 
1987,  IS  hereby  amended  to  include  the 
following  areas  among  those  areas 
determ.ined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  August  21.  1987: 
Elk  Grove.  Leyden,  Maine  and 
Schaumburg  Townships  in  Cook 
County:  and  Addison,  Bioommgdale, 
and  York  Townships  m  DuPage 
County  for  Public  Assistance 

(Catalog  of  Federal  Domestic  Assistance  No. 

83  516,  Disaster  Assistance) 

Joe  D.  Winkle. 

Acting  Deputy  Associate  Director  State  and 

Local  Programs,  and  Support,  Federal 

Emergency  Management  Agency. 

[FR  Doc  87-20271  Filed  9-2-87;  8:45  ami 
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rPEMA-798-DRl 

Amendment  to  Notice  of  Major- 
Disaster  Declaration;  Illinois 

agency:  Federal  Emergency 
Management  Agency. 
ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  nidjor  disaster  for  the  State  of 
Illinois  (F'EMA-798-DR),  dated  August 
21. 1987.  and  related  determinations. 

DATED:  August  27,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sewall  H.E.  Johnson,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington.  B.C.  20472,  (202)  646-3616. 

NOTICE:  The  notice  of  a  major  disaster 
for  the  State  of  Illinois,  dated  August  21. 
1987.  is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  August  21, 1987: 

Barrington.  Berwyn,  Cicero.  Evanston. 
Jefferson,  Lake  View.  New  Trier, 

Niles.  Northfield,  Oak  Park,  and 
Rogers  Park  Townships,  and  that 
portion  of  the  City  of  Chicago  north  of 
Roosevelt  Road,  in  Cook  County:  and 
all  areas  of  DuPage  County  for 
Individual  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83  516.  Disaster  .Assistance] 

Joseph  A.  Moreland. 

Acting  Deputy  .'\sst'(  :cte  Dr-pdrf-  State  and 
Local  Programs,  ard  Suppcit-t.  Fede'cl 
Energency  Management  .Agency. 
[FR  Doc,  87-20272  F'led  9-2-6",  8  45  am] 
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Senior  Pertotmance  Review  Board 
Members 

AGENCY:  Federal  Emergency 
Management  Agency  (FENLA). 

action:  Listing  na.mes  of  the  members  of 
the  Senior  Executive  Service 
Performance  Review  Board. 

DATE:  August  5, 1987. 

'^OR  FURTHER  INFORMATION  CONTACT: 

Mary  ].  Stafford.  Chief.  Staffing 
Division,  Office  of  Personnel,  500  C 
Street,  SW..  Washington,  DC  20472.  202- 
646-^010. 

The  names  of  the  members  of  the 
FEMA  Senior  Executive  Service 
Performance  Review  Board  established 
pursuant  to  5  L'.S.C.  4314(c)  are: 

Members:  Frank  H.  Thomas.  William 
K.  Chipman,  John  D.  Hwang,  Edward  W. 
Kernan.  Joe  D.  Winkle,  George  H.  Orrell. 
John  R.  Curran.  Sr. 
Spence  W.  Perry, 
General  Counsel. 
(FR  Doc.  87-20273  Filed  9-2-87:  8:45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administ'-ation 
(Docket  No.  87F-0257) 

Fi'ing  of  Food  Additive  Petition;  Ferro 
Corp. 

age.ncy:  Food  and  Drug  Administration. 
action:  Notice. 

Sunsmary:  The  Food  and  Drug 

Ac!i;;;:i:-,t;\ition  (FD.'X)  is  announcing 
that  ^l  rro  Corp.  has  filed  a  petition 
prop  ising  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  additional  safe  use  of  2,4-di-fert- 
butylphenyi  3,5-di-/e.r/-butyl-4- 
h\droxybenzoate  as  a  light  stabilizer  for 
olefin  copolymers  in  contact  with  food. 
FOR  FURTHER  INFORMATION  CONTACT: 
Iuli!;s  Smith,  Center  for  Food  Safety  and 
Applied  Nutrition  (HKF-335),  Food  and 
UruR  Administration.  2CK)  C  Strt  e!  SVV., 
Washington,  DC  202r4.  2i)2-472-5b90. 

SUPPLEMENTARY  INFORMATION:  Under 

the  Federal  Food.  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5),  72  Stat.  1786  (21 
U.S.C.  348(b)(5))),  notice  is  given  that  a 
petition  (FAP  7B4011)  has  been  filed  by 
Ferro  Corp..  7050  K.-ick  Rd.,  Bedford,  OH 
44146,  proposing  that  §  728.2010 
Antioxidants  and/or  stabilizers  for 
polymers  (21  CFR  178.2010)  be  amended 
to  provide  for  the  additional  safe  use  of 
2,-di-/e/-/  =  butylpheny!  3.  5-di-/ert-butyl- 
4-hydroxybenzoate  as  a  light  stabilizer 
for  olefin  copolymers  complying  with 
§  I77.152(c)3.1  and  3.2. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  evironmental 
impact  statement  is  not  required  and 
tnis  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  the  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated;  August  26, 1987. 
Fred  R.  Shank, 

.1 1  tir.'^  Director.  Center  for  Food  Safety  and 
Applied  Nutrition. 

[FR  D.ir  8--20267  Filed  9-2-87;  8;45  am) 
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[Docket  No.  87N-02951 

Drug  Export;  Rimantadine 
Hydroctiloride  (Bulk) 

agency:  Food  and  Dr  jg  Administration. 
ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FD.A)  is  announcing 


that  Hoffmann-LaRoche  Inc.  has  filed  an 
application  requesting  approval  for  the 
export  of  the  Human  drug  Rimantadine 
Hydrochlorida  (Bulk)  to  France  and  to 
Switzerland  solely  for  the  purpose  of 
further  export  to  France. 
ADDRESS:  Relevant  information  on  this 
application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857,  and  to  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  human  drugs 
under  the  Drug  Export  Amendments  Act 
of  1986  should  also  be  directed  to  the 
contact  persi  n 

FOR  FURTHER  INFORMATION  CONTACT: 
Rudolf  Apodaca,  Center  for  Drugs  and 
Biologies  (HFN-310),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-295-8063. 

SUPPLEMENTARY  INFORMATION:  The  Drug 

Export  Amendments  Act  of  1986  (Pub.  L. 
99-660)  (section  802  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  382))  provides  that  FDA  may 
approve  applications  for  the  export  of 
drugs  that  are  r.ot  currently  approved  in 
the  United  Stajes.  The  approval  process 
is  governed  by  section  802(b)  of  the  act. 
Section  802(b)(3)(B)  of  the  act  sets  forth 
the  requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satiBfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  daya  of  the  fihng  of  an 
application  for  e.xport  to  facilitate  public 
participation  ie  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Hoffmann-LaRoche  Inc.,  340  Kingsland 
Street,  Nutley,  New  Jersey  07110,  has 
filed  an  application  requesting  approval 
for  the  export  of  the  drug  Rimantadine 
Hydrochloride  (Bulk)  to  France  and  to 
Switzerland  solely  for  the  purpose  of 
further  export  to  France.  Rimantadine 
Hydrochloride  (Bulk)  is  indicated  for  use 
as  an  antiviral  agent  that  is  active 
mainly  against  influenza  type  A  virus. 
The  application  was  received  and  filed 
in  the  Center  for  Drugs  and  Biologies  on 
August  20,  1987,  which  shall  be 
considered  the  filing  date  for  purposes 
of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 


of  this  document.  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  September  14, 
1987,  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sec.  802, 
Pub.  L.  99-660  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Drugs  and 
Biologies  (21  CFR  5.44). 

Dated:  August  25.  1987. 
Sammie  R.  Young 
Office  of  Compliance,  i 
Biologies. 

[FR  Doc.  87-20266  Filtd  9-2-87;  8:45  am) 
BILLING  CODE  416(M>1-M 
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IFDA  225-75-30031   ' 

Memorandum  of  Understanding 
Between  the  Department  of  Defense 
and  the  Food  a.nd  Drug  Administration 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  providing 
notice  of  a  memorandum  of 
understanding  (MOU)  between  the 
Department  of  Defense  (DOD)  and  FDA 
which  replaces  the  previous  MOU  on 
this  subject  signed  in  1974.  The  MOU 
establishes  the  procedures  to  be 
followed  by  DOD  regarding  the 
investigational  use  of  drugs,  including 
antibiotics  and  biologies,  and  medical 
devices. 

DATE:  The  agreement  became  effective 

May  21.  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  J.  Kustka  Intergovernmental  and 
Industry  Affairs  Staff  (HFC-50),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-443- 
1583.. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  21  CFR  20.108(c),  which 
states  that  all  agrfjements  and 
memoranda  of  understanding  between 
FDA  and  others  shall  be  published  in 
the  Federal  Register,  the  agency  is 
publishing  this  memorandum  of 
understanding. 
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Dated:  August  27.  1987. 

Ronald  G.  Chesemore, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

Memorandum  of  Understanding 
Between  the  Food  and  Drug 
Administration  and  the  Department  of 
Defense,  Concerning  Investigational  Use 
of  Drugs,  Antibiotics,  Biologies,  and 
Medical  Devices  by  the  Department  of 
Defense 

/.  Purpose 

This  agreement  between  the 
Department  of  Defense  (DoD)  and  the 
Food  and  Drug  Administration  (FDA) 
estdblishes  the  procedures  to  be 
followed  regarding  the  investigational 
use  of  drugs,  including  antibiotics  and 
biologies,  and  medical  devices  by  DoD. 
This  Memorandum  of  Understanding 
(MOU).  when  signed  by  the 
representatives  of  the  agencies,  replaces 
the  previous  MOU  on  this  subject  signed 
in  1974. 

//.  Backgroung 

Sections  505(a)  and  507  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  ("the 
Act")  establish  procedures  for  the 
approval  required  before  a  new  drug  or 
antibiotic  can  be  introduced  into 
interstate  commerce.  Sections  505(1)  and 
507(d)  of  the  Act  (21  U.S.C.  355(il.  357(d)) 
provide  authoirty  for  the  Secretary  to 
exempt  from  the  drug  approval 
procedures  new  drugs  and  antibiotics 
which  will  be  used  for  investigational 
purposes.  Section  520(gl  of  the  Act  (21 
U.S.C.  360(g))  provides  authority  for  the 
Secretary  to  exempt  from  the  device 
approval  procedures  devices  which  will 
be  used  for  investigational  purposes. 
Section  351  of  the  Public  Health  Service 
Act  establishes  procedures  for  the 
approval  required  before  a  biological 
product  can  be  introduced  into 
interstate  commerce. 

Regulations  governing  investigational 
new  drugs,  investigational  antibiotics, 
and  investigational  biologies  are 
published  at  21  CFR  Part  312;  for 
investigational  medical  de\  ices  at  21 
CFR  Parts  812  and  813;  for  protection  of 
human  subjects  at  21  CF'R  Part  50;  and 
for  institutional  review  boards  at  21  CFR 
Part  56.  These  regulations  establish  the 
procedure  and  prescribe  the  necessary 
forms  to  be  filed  in  order  to  exempt 
drugs  and  devices  to  be  used  for 
investigational  purposes  from,  inter  alia, 
the  approval  procedures  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  and  the 
biologic  licensing  provisions  of  the 
Public  Health  Service  Act. 

Pursuant  to  Title  5.  Section  301,  of  the 
United  States  Code,  DoD  regulations  on 
protection  of  human  subjects  in  DoD- 


supported  research  in  32  CFR  Part  219 
and  DoD  Directive  3216.2  generally 
adopt  the  system  of  Institutional  Review 
Boards  (IRBs)  established  under  21  CFR 
Part  56.  However,  the  functions  of 
research  protocol  review  and  approval 
are  separate  in  the  Department  of 
Defense.  The  function  of  protocol  review 
remains  with  the  IRB  which 
recommends  approval.  The  function  of 
approval  is  held  by  the  comm.ander  to 
whom  the  review  committee  reports.  In 
addition,  the  Surgeon  General  of  each 
Service  may  require  that  the  final 
review  and  approval  for  use  of 
investigational  drugs,  biologies,  or 
medical  devices,  remain  within  his  or 
her  office.  The  Surgeons  General  have 
the  authority  to  delegate  this  final 
review  and  approval  authority  to  a 
"Headquarters  Review  Board"  (HRB).  or 
the  medical  department  component 
holding  the  IXD  or  IDE.  In  no  case  can 
an  approving  authority  or  HRB  give  final 
approval  to  a  protocol  which  has  been 
disapproved  by  a  local  IRB.  nor  can  an 
approving  authority  or  HRB  reduce 
safeguards  or  special  conditions 
imposed  by  the  local  IRB. 

A  Memorandum  of  Understanding 
(MOU)  on  this  subject  was  first 
executed  by  the  Departments  of  Defense 
and  Health,  Education,  and  Welfare  in 
1964.  It  was  revised  in  1974  to  state  the 
procedures  that  would  be  followed  to 
ensure  that  the  requirements  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
and  its  implementing  regulations  are 
fully  met  without  jeopardizing  or 
impeding  the  requirements  of  national 
security.  Experience  in  operating  under 
these  MOUs  from  1964  to  1987  indicates 
that  the  DoD  and  FDA  have  a  record  of 
cooperation;  that  human  subject 
concerns  ha\e  been  adequately 
addressed  in  DoD-sponsored  studies; 
that  the  DoD  has  been  able  to  carry  out 
effectively  its  responsibilities  for 
national  security  without  compromising 
the  intent  of  the  above-cited  statutes 
and  regulations;  and  that  certain 
exemptions,  relieving  the  DoD  from  the 
need  to  meet  the  ordinary  requirements 
of  the  Investigation  New  Drug  (IND)  and 
Investigational  Device  Exemption  (IDE) 
regulations  are  no  longer  necessary. 
Accordingly,  the  DoD  and  the  FDA 
agree  to  the  following  new  procedures 
concerning  investigational  use  of  drugs 
and  devices  by  the  DoD. 

///.  Substance  of  Agreement 

The  FDA  and  the  DoD  agree  that: 
A.  Clinical  testing  of  investigational 
drugs,  biologies,  or  medical  devices 
under  programs  sponsored  by  the  DoD 
and  conducted  either  by  the  DoD  within 
its  own  research  facilities,  or  for  the 
DoD  by  a  contractor  or  grantee  will 


foUlow  the  provisions  of  21  CFR  Part  312 
or  21  CFR  Part  812  governing  the 
investigational  use  of  new  drugs  and 
medical  devices  in  human  beings,  and 
FD.As  informed  consent  and 
Institutional  Review  Board  regulations 
(21  CFR  Part  50  and  21  CFR  Part  56). 

B.  They  will  continue  to  cooperate  in 
meeting  the  requirements  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  and  its 
implementing  regulations  without 
jeopardizing  the  mission  of  the  DoD.  To 
accomplish  this  goal,  they  agree  that  an 
expeditious  review  of  special  DoD 
requirements  to  meet  national  defense 
considerations  will  be  carried  out  by 
FDA.  This  review  would  consist  of  an 
FDA  review  of  available  data  on  a  drug, 
biological,  or  device  under  IND  or  IDE  to 
detemine  if  stockpiling  for  future  use,  or 
use  in  an  expanded  military  population 
is  appropriate.  When  necessary,  special 
reporting  requirements  would  also  be 
established  by  FDA. 

C.  It  is  the  general  policy  of  the  DoD 
not  to  classify  medical  research  and 
development.  However,  should  it 
become  necessary  to  classify  for 
reasons  of  national  security  the  clinical 
testing  of  a  drug,  biologic,  or  medical 
device  that  would  normally  fall  under 
the  provisions  of  21  CFR  Parts  312  or 
812,  these  studies  will  be  handled  under 
the  special  provisions  of  this  MOU.  The 
DoD  will  be  solely  responsible  for 
determining  the  security  classification  of 
such  research  projects.  If  classified 
studies  are  required  DoD  will  submit  a 
classified  IND  or  IDE  application  to  be 
reviewed  by  appropriate  FDA  personnel 
who  hold  the  required  security 
clearances.  It  will  be  the  responsibility 
of  the  FDA  to  maintain  an  appropriate 
cadre  of  personnel  who  have  security 
clearances.  In  the  event  that  a  request  is 
made  under  the  Freedom  of  Information 
Act  for  records  concerning  the  research 
DoD  has  classified,  FDA  will  refer  such 
requests  to  DoD  for  processing  and 
response  under  DoD  regulations. 

IV.  Name  and  Address  of  Participating 
Agencies 

A.  Department  of  Defense,  Washington, 
DC  20301 

B.  Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville.  Maryland 
20857 

V.  Liaison  Officers 

A.  Senior  Program  Specialist  for  Medical 
Research  Office  of  the  Assistant 
Secretary  of  Defense  (Health  Affairs), 
Washington,  DC  20301,  Telephone: 
(202) 695-6800 

B.  Military  Assistant  for  Medical  and 
Life  Sciences  Office  of  Under 
Secretary  of  Defense  (Acquisition), 


33474 


Federal  Register  /  Vol.  52,  No.  171  /  Thursday.  September  3.  1987  /  Notices 


Udshmgton.  DC  20301.  Tflephone: 
(202)  697-853.5 
C.  Associutc  Commissioner  fur  Health 
Affairs.  HFY-1  (Currently  Stuart  L 
Nightingale.  M.D).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  Mar\land  20857.  Telephone: 
(301)443-<n43. 

1 7.  I'l'n'oi!  uf  Agreement 

This  agreement  becomes  effective 
I'pon  acceptance  by  both  parties,  and 

will  remain  in  effect  indefinitely.  It  may 
he  amended  by  mutual  written  consent 
or  terminated  by  either  party  upon  a  30- 
d.iy  advance  written  notice. 

Approved  and  Accepted  for  the 

nf'p.irtnu'p.t  of  D(>fense: 

William  Mayer, 

Assistant  Secretary  of  Defense  (Health 

A  ffairs). 

D.ite:  May  21.  198:". 

Approved  and  Accepted  for  the  Food  and 

I'ruy  .•\<iniinis!r;ition: 

Frank  E.  Young, 

Commissioner.  Food  and  Dnig 
Administration. 

Date:  May  1,  1987. 
IFR  Uc:.  87-20265  Filed  9-2-«7;  8:45  am) 
BltJ.ING  CODE  4160-01-M 


National  Institutes  of  Healtti 
National  Cancer  Institute;  Meetings 

Pur.suant  to  Pub,  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Cancer  Advisory  Board, 
National  Cancer  Institute.  September 
2a-30.  1987,  Building  3lC.  Conference 
Rt)om  6.  6lh  Floor,  National  Institutes  of 
Health.  9(X30  Rockville  Pike,  Bethesda. 
Maryland  20K92.  Meetings  of  the 
Subcommittees  of  the  Board  will  be  held 
at  the  times  and  places  listed  below. 
Portions  of  the  Board  meeting  and  its 
Subcommittees  will  be  open  to  the 
public  to  discuss  issues  relating  lo 
committee  business  as  indicated  in  the 
notice.  Attendance  by  the  public  will  be 
limited  to  space  available. 

Portions  of  the  meeting  will  be  closed 
to  the  public  as  indicated  below  in 
accordance  with  the  provisions  set  forth 
in  sections  552b(c)(4)  and  552b(c)(6), 
Title  5.  U.S.C.  and  section  10(d)  of  Pub. 
L  92-463,  for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  m.aterial,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 


constitute  a  clearly  unwarranted 
invasion  of  personal  privacy, 

Mrs.  Winifred  J.  Lumsden,  Committee 
Management  Officer,  Division  of 
Extramural  Activities,  National  Cancer 
Institute.  9000  Rockville  Pike,  Building 
31,  Room  lO.-XOe,  National  Institutes  of 
Health,  Bethesda,  Mainland  20892  (301/ 
496-5708),  will  provide  a  summary  of  the 
minutes  and  rosters  of  the  Board 
members  upon  request. 
■Name  of  Committee:  Subcommittee  on 

Cancer  Centers 
Executive  Secretary:  Ms.  Judith  Whalen, 

Building  31,  Room  11A19  Bethesda, 

MD  20892  (301/496-5515) 
Date  of  Meeting:  September  27 
Place  of  Meeting:  Building  3lC, 

Conference  Room  7 
Open:  6  p.m.  to  adjournment 
Agenda:  Discussion  of  programmatic 

issues  regarding  the  Cancer 

Centers. 

Name  of  Committee:  Subcommittee  on 

Organ  Systems  Program 
Executive  Secretary:  Dr.  Andrew 

Chiarodo,  Blair  Building,  Room 

722A  Bethesda,  MD  20892  (301/427- 

8818) 
Date  of  Meeting:  September  27 
Place  of  Meeting:  Building  31C, 

Conference  Room  8 
Open:  7:30  p.m.  to  adjournment 
Agenda:  Discussion  of  programmatic 

issues  of  the  Organ  Systems 

Program. 

Name  of  Committee:  Subcommittee  on 

Planning  and  Budget 
Executive  Secretary:  Ms.  Judith  Whalen, 

Building  31.  Room  11A19  Bethesda. 

MD  20892  (301/49&-5515) 
Date  of  Meeting:  September  28 
Place  of  Meeting:  Building  31C, 

Conference  Room  7 
Open:  Following  adjournment  of  NCAB 

meeting. 
Agenda:  Discussion  of  plans  for  NCAB 

portion  of  the  1988  biennial  budget 

report. 

Name  of  Committee:  Subcommittee  on 

Cancer  Control  for  the  Year  2000 
Executive  Secretary:  Dr.  Peter 
Greenwald,  Building  31,  Room 
10A52  Bethesda,  MD  20892  (301/ 
496-6616) 
Date  of  Meeting:  September  28 
Place  of  Meeting:  Building  3lC. 

Conference  Room  4 
Open:  7:30  p,m,  to  adjournment 
Agenda:  To  discuss  NCAB  participation 
and  other  i$sues  of  cancer  control. 

.Name  of  Committee:  Subcommittee  on 
Special  Actions  for  Grants 

F.xecutive  Secretary:  Mrs.  Barbara  S. 
Bynum,  Building  31,  Room  10A03 
Bethesda,  MD  20892  (301/496-5147) 

Date  of  Meeting:  September  29 


UM  I 


Place  of  Meeting:  Building  3lC, 

Conference  Room  6 
Open:  8:30  a.m.  to  adjournment 
Agenda:  Review  and  discussion  of 

individual  grant  applications. 

Name  of  Committee:  Review  of 

Contracts  and  Budget  for  the  Office 

of  the  Director.  National  Cancer 

Institute 
Executive  Secretary:  Mr.  James  Prather. 

Building  31,  Room  11A29  Bethesda. 

MD  20892  (.301/496-5801) 
Date  of  Meeting:  September  29 
Place  of  Meeting:  Building  3lC. 

Conference  Room  7 
Open:  Following  adjournment  of  the 

Subcommittee  on  Special  Actions 

for  Grants. 
Agenda:  Review  of  contracts  and  budget 

for  the  Office  of  the  Director. 

National  Cancer  Institute. 

Name  of  Committee:  AIDS 

Subcommittee 
Executive  Secretary:  Dr.  Maryann 
Roper,  Building  31,  Room  11A19 
Bethesda,  MD  20892  (301/496-3505) 
Date  of  Meeting:  September  29 
Place  of  Meeting:  Building  3lC. 

Conference  Room  7 
Open:  7:30  p.m.  to  adjournment 
Agenda:  The  Subcommittee  will  discuss 
the  .National  Cancer  Institute's 
involvement  in  AIDS  research. 

Name  of  Committee:  National  Cancer 

Advisory  Board 

Executive  Secretary:  Mrs.  Barbara  S. 
Bynum.  Building  31.  Room  10A03 
Bethesda.  MD  20892  (301/496-5147) 

Date  of  Meeting:  September  28  and  30. 
1987 

Place  of  Meeting:  Building  31C, 
Conference  Room  6 

Open:  September  28,  8:30  a.m.  to  recess 
September  30.  8  a.m.  to  adjournment 

Agenda:  Reports  on  activities  of  the 
President's  Cancer  Panel  and  the 
Director's  Report  on  the  National 
Cancer  Institute;  Subcommittee 
Reports  and  .New  Business. 

(Catalog  of  Federal  Domestic  Assistant 
Program  .N'os.  13.392.  Project  grants  in  cancer 
construction;  13.393.  Project  grants  in  cancer 
cause  and  prevention;  13  394.  Project  grants 
in  cancer  detection  and  diagnosis:  13  395. 
Project  grants  in  cancer  treatment;  13.396. 
Project  grants  in  cancer  biology:  13.397, 
Project  grants  in  cancer  centers  support; 
13.398.  Project  grants  in  cancer  research 
manpower  and  13.399;  Project  grants  and 
contracts  in  cancer  control.) 

Dated:  Aigust  19.  1987. 
Betty  J.  Beveridge, 

Committee  .Management  Officer,  NIH. 
[n?  Doc.  87-20345  Filed  9-2-87;  8:45  am] 

BILUNG  CODE  4140-01-M 
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Meeting;  Cancer  Biology-Immunology 
Contract  Review  Committee 

Pursuant  to  Pub.  L.  94-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Cancer  Biology-Immunology  Contract 
Review  Committee,  National  Cancer 
Institute.  National  Institutes  of  Health. 
October  9,  1987.  9000  Rodwille  Pi!<e, 
Building  3lC,  Conference  Room  9. 
Bethcsda,  Maryland  20892. 

This  meeting  will  be  open  to  the 
public  on  October  9  from  9  a.m.  to  9;30 
a.m.  to  discuss  administrative  details. 
Attendance  by  the  public  vv-ill  be  limited 
to  space  available. 

In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6).  Title  5,  U.S.C.  and  section 
10(d)  of  Pub.  L,  92-463.  the  meeting  will 
be  closed  to  the  public  on  October  9 
from  9:30  a.m.  to  adjournment  for  the 
review,  discussion  and  evaluation  of 
individual  contract  proposals.  These 
proposals  and  the  discussion  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  proposals,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy, 

Mrs.  Winifred  Lumsden,  the 
Committee  Management  Officer, 
National  Cancer  Institute,  Building  31, 
Room  10A06,  National  Institutes  of 
Health.  Bethesda,  Maryland  20892  (301/ 
496-5708)  will  provide  summaries  of  the 
meeting  and  rosters  of  committee 
mem.bers  upon  request. 

Dr.  VVilna  A.  Woods.  Executive 
Secretary,  Cancer  Biology-Immunology 
Contract  Review  Committee.  5333 
Westbard  Avenue.  Room  807,  Bethesda. 
Maryland  20892  (301/496-7153)  will 
furnish  substantive  program 
information. 

Dated:  August  26,  1987. 
Betty  ].  Beveridge, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  87-20346  Filed  9-2-87;  8:45  am] 
BILLING  CODE  4140-01-M 


Meeting,  National  Cancer  Institute 

Pursuant  to  Pub.  L,  92^63,  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Scientific  Counselors,  Division  of 
Cancer  Etiology  on  October  22-23, 1987. 
Building  31,  C  Wing,  Conference  Room 
10,  National  Institutes  of  Health,  9000 
Rockville  Pike.  Bethesda,  Maryland 
20892. 

This  meeting  will  be  open  to  the 
public  from  1  p.m.  to  recess  on  October 
22  and  from  9  a.m.  to  adjournment  on 
October  23  for  discussion  and  review  of 
the  Division  budget  and  review  of 


concepts  for  grants  and  contracts. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(6).  Title  5,  U.S.C. 
and  section  10(d)  of  Pub.L.  92-463,  the 
meeting  will  be  closed  to  the  public  from 
9  a.m.  to  approximately  12  p.m.  on 
October  22  for  the  review,  discussion 
and  evaluation  of  individual  programs 
and  projects  conducted  by  the  Division 
of  Cancer  Etiologj'.  These  programs, 
projects,  and  discussions  could  reveal 
personal  information  concerning 
individuals  associated  with  the 
programs  and  projects,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Mrs.  Winifred  Lumsden,  Committee 
Management  Officer,  National  Cancer 
Institute.  Building  31,  Room  10A06. 
National  Institutes  of  Health.  Bethesda. 
Maryland  20892  (301/496-5708)  will 
provide  summaries  of  the  meeting  and 
rosters  of  committee  members,  upon 
request. 

Dr.  David  McB.  Howell.  Executive 
Secretary  of  the  Board  of  Scientific 
Counselors,  Division  of  Cancer  Etiology, 
National  Cancer  Institute,  Building  31, 
Room  11.^06,  National  Institutes  of 
Health,  Bethesda,  Maryland  20891  (301/ 
496-6927)  will  furnish  substantive 
program  information. 

Dated:  August  27. 1987. 
Betty  |.  Beveridge, 

Committee  Management  Officer,  NIH. 
|FR  Doc.  87-20347  Filed  9-2-87;  8:45  am| 
BILLING  CODE  4140-01-M 


Cancer  Research  Manpower  Review 
Committee;  Meeting 

Pursuant  to  Pub.  L,  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Cancer  Research  Manpower  Review 
Committee,  National  Cancer  Institute. 
National  Institutes  of  Health.  November 
5-6. 1987,  Bethesda  Ramada,  8400 
Wisconsin  Avenue,  Bethesda,  Maryland 
20814. 

This  meeting  will  be  open  to  the 
public  on  November  5  at  8:30  a.m.  to  9 
a.m.  to  discuss  administrative  details. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5,  U.S.C.  and  section 
10(d)  of  Publ  L.  92-463,  the  meeting  will 
be  closed  to  the  public  on  November  5 
at  9  a.m.  to  recess  and  on  November  6  at 
8:30  a.m.  to  adjournment  for  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  The  applications  and 
the  discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 


such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Winifred  Lumsden,  Committee 
Management  Officer,  NCL  Building  31. 
Room  10A06.  National  Institutes  of 
Health.  9000  Rockville  Pike.  Bethesda. 
Maryland  20892  (301/496-5708)  will 
provide  a  summary  of  the  meeting  and  a 
roster  of  the  Committee  members. 

Ms.  Cynthia  Sewell.  Executive 
Secretary,  Westwood  Building.  5333 
Westbard  Avenue.  Room  838,  Bethesda. 
Maryland  20892  (301/496-7721)  will 
provide  substantive  program 
information  upon  request. 

Dated:  August  26,  1987. 
Betty  J.  Beveridge. 

Committee  Management  Officer,  XIH. 
[FR  Doc.  87-20348  Filed  9-2-87:  8:45  am) 
BILLING  CODE  4140-01-M 


Meeting;  Developmental  Therapeutics 
Contracts  Review  Committee 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
Developmental  Therapeutics  Contracts 
Review  Committee.  National  Cancer 
Institute,  National  Institutes  of  Health, 
September  23-24. 1987.  Holiday  Inn- 
Bethesda,  Montgomery  Conference 
Room.  8120  Wisconsin  Avenue, 
Bethesda,  Marj'land  20814. 

This  meeting  will  be  open  to  the 
public  on  September  23  from  8  a.m.  to 
8:30  a.m.  to  discuss  administrative 
details.  Attendance  by  the  public  will  be 
limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6).  Title  5.  U.S.C.  and  section 
10(d)  of  Pub.  L.  92-463.  the  meeting  will 
be  closed  to  the  public  on  September  23. 
8:30  a.m.  to  recess;  September  24,  8:30 
a.m.  to  recess;  and  September  25,  8:30 
a.m.  to  adjournment  for  the  review, 
discussion  and  evaluation  of  individual 
contract  proposals.  The  proposals  and 
the  discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Winifred  Lumsden,  Committee 
Management  Officer,  National  Cancer 
Institute,  Building  31,  Room  10A06. 
National  Institutes  of  Health,  Bethesda. 
Maryland  20892  (301/496-5708)  will 
provide  a  summary  of  the  meeting  and  a 
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roster  of  committee  members  upon 

request. 

Dr.  Kendall  G.  Powers,  Executive 
Secretury,  Developmental  Therapeutics 
Contracts  Review  Committee,  National 
Cancer  Institute,  Westvvood  Building, 
Room  805.  National  Institutes  of  Health, 
BethesJa,  Maryland  20892  (301 /49&- 
7575)  will  provide  substantive  program 
information,  upon  request. 

D.itcd:  August  26,  19H7. 
Betty  |.  Beveridge, 

Comm:tti-e  Slunai^ement  Officer.  Xl/{. 
[FR  Doc.  87-20349  Filed  9-2-87;  8:45  am] 

BIU.ING  CODE  4140-01-M 


Research  Manpower  Review 
Committee 

Pursuant  to  Pub.  L.  92^63,  notice  is 
hereby  given  of  the  m.eeting  of  the 
Rcsear^^h  Manpower  Review  Committee, 
National  Heart.  Lung,  and  Blood 
Institute.  National  Institutes  of  Health. 
on  September  27-29.  1987,  at  the 
BethesJa  Holiday  Inn.  8120  Wisconsin 
Avenue.  Bethesda.  Maryland  20814. 

This  meeting  will  be  open  to  the 
public  on  September  27,  from  7  p.m.  to 
approximately  11  p.m.  to  discuss 
administrative  details  and  to  hear 
reports  concerning  the  current  status  of 
the  .National  Heart,  Lung,  and  Blood 
Institute.  Attendance  by  the  public  is 
limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Tide  5,  U.S.C,  and  section 
10(d)  of  P-ab.  L.  92-463,  the  meeting  will 
be  closed  to  the  public  on  Septem.ber  28 
from,  approximately  8  a.m.  until 
adjournment  on  Septeinber  29,  for  the 
review,  discussion,  and  evaluation  of 
individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Terry  Bellicha,  Chief,  Communications 
and  Public  Information  Branch,  National 
Heart,  Lung,  and  Blood  Institute, 
Huilding  31,  Room  4A21,  National 
Institutes  of  Health.  Bethesda.  Maryland 
CCJB92.  (301)  49tj-4236.  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  Committee  members. 

Dr.  Kathryn  Ballard,  Executive 
Secretary.  NHLBI,  Westwood  Building. 
Room  550.  Bethesda,  Maryland  20892, 
(301)  49&-7361,  will  furnish  substantive 
program  information, 

jCatdlog  of  Federal  Domestic  Assistance 
Program  Nos.  13.e37.  Heart  .ind  Vascular 


Diseases  Research;  13.838.  Lung  Diseases 
Research;  and  13.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health.) 

D.Tted:  August  19.  1987. 
Betty  |.  Beveridge, 

Committee  Management  Officer.  NIH. 
[PR  Doc.  87-2(1352  Filed  9-2-87:  8:45  am] 
BILLING  CODE  414(M)1-M 


Meeting;  National  Institute  of 
Neurological  and  Communicative 
Disorders  and  Stroke 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Scientific  Counselors,  National 
Institute  of  Neurological  and 
Communicative  Disorders  and  Stroke, 
Intramural  Research.  Program,  on 
November  11-13, 1987,  Conference 
Room  5C-101.  Building  10,  Bethesda. 
Maryland, 

This  meeting  will  be  open  to  the 
public  from  9  a.m.  to  5  p.m.  on 
November  12  to  discuss  program 
planning  and  program  accomplishments. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c){6),  Title  5.  U.S.C. 
and  section  10(d)  of  Pub.  L.  92-463,  the 
meeting  will  be  closed  to  the  public  from 
8  p.m.  to  10  p.m.  on  November  11  and 
from  9  a.m.  until  adjournment  on 
November  13  for  the  review,  discussion 
and  evaluation  of  individual  programs 
and  projects  conducted  by  the  National 
Institute  of  Health,  NINCDS.  including 
consideration  of  personnel 
qualifications  and  performances,  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would  constitute 
a  clearly  unwarranted  invasion  of 
personal  privacy. 

The  Freedom  of  Information 
Coordinator.  Mr.  Edward  M.  Donohue, 
Federal  Building.  Room  1016,  7550 
Wisconsin  Avenue.  Bethesda,  Maryland 
20892,  telephone  (301)  496-4188,  will 
furnish  a  summary  of  the  meeting  and  a 
roster  of  committee  members  upon 
request.  The  Executive  Secretary  from 
whom  substanlive  program  information 
may  be  obtained  is  Dr.  Irwin  J.  Kopin. 
Director.  Intramural  Research  Program, 
NINCDS,  Building  10,  Room  5N214,  NIH, 
Bethesda,  Maryland  20892.  telephone 
(301)  496^297. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.853,  Clinical  Basis  Research: 
No.  13.854.  Biological  Basis  Research) 

Dated:  August  27, 1987. 
Betty  I.  Beverid^e, 

Committee  Manbnement  Officer.  NUI. 
jFR  Doc.  87-203^0  Filed  9-2-87;  8:45  am] 

BILLING  CODE  414a-C1-M 


Meeting;  National  Institute  on  Aging 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Scientific  Counselors.  National 
Institute  on  Aging.  October  26-28.  1987. 
to  be  held  at  the  Gerontology  Research 
Center.  Baltimore.  Maryland.  The 
meeting  will  be  open  to  the  public  from 
9:00  a.m.  on  Monday,  October  26  until 
approximately  4:00  p.m.  and  will  again 
be  open  to  the  public  from  9:00  a.m.  on 
Tuesday.  October  27.  until  4:00  p.m. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  Section  552b(c)[6).  Title  5.  U.S.C. 
and  section  10(d)  of  Pub.  L.  92^63.  the 
meeting  will  be  closed  to  the  public  on 
October  26  from  4:00  p.m.  until  recess, 
and  again  on  October  27  from  4:00  p.m. 
until  adjournment  on  October  28  for  the 
review,  discussion,  and  evaluation  of 
individual  programs  and  projects 
conducted  by  the  .National  Institutes  of 
Health,  NIA,  including  consideration  of 
personnel  qualifications  and 
performance,  and  the  competence  of 
individual  investigators,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Ms.  June  C.  McCann.  Committee 
Management  Officer.  NIA.  Building  31, 
Room  2C05,  National  Institutes  of 
Health.  Bethesda.  Maryland  20892. 
(telephone:  301/496-9322)  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
committee  members.  Dr.  Richard  C. 
Greulich,  Scientific  Director,  NIA, 
Gerontology  Research  Center.  Baltimore 
City  Hospitals.  Baltimore,  Maryland 
21224,  will  furnish  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.886.  Aging  Research.  National 
Institutes  of  Health) 

Dated:  August  27.  1987. 
Betty  |.  Beveridge, 

,V///  Committee  Management  Officer. 
[FR  Doc.  87-20351  Filed  9-2-87:  8:45  am) 
BILLING  CODE  4140-01-M 


UM  I 


DEPARTMENT  OF  THE  INTERIGH 

Fish  and  Wildlife  Service 

Application  for  Natural  Gas  Pipeline 
Right-of-Way,  Louisiana 

action:  Notice  of  intent. 

SUMMARY:  Notice  is  hereby  given  that 
under  section  28  of  the  Mineral  Leasing 
Act  of  1920  (41  StaL  449;  30  U.S.C.  185), 
as  amended  by  Pub.  L.  93-153,  Lear 
Petroleum  Corporation,  has  applied  for  a 
right-of-way  to  construct  approximately 
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3.84  miles  of  IZ'V  O.D.  natural  jjas 
pipeline  acrcss  a  portion  of  D'Arbonne 
National  Wildlife  Refuge.  Louisiana, 
described  as  follows; 

A  right-of-way  with  a  beginning  width 
of  thirty  (30)  feet  and  centerline  point  of 
beginning  lying  on  the  Northeast 
Boundary  of  the  D'Arbonne  National 
Wildlife  Refuge,  said  point  of  beginning 
being  also  on  the  Southwesterly  Right- 
of-Way  Line  of  State  Route  .\o.  143  and 
the  same  point  of  beginning  being 
located  fifteen  (15)  feet  East  of  the 
Easterly  Right-of-Way  Line  of  Louisiana 
Power  and  Light  Company's  115  KV 
Sterlington-Drew  Electric  Transmission 
Line,  all  in  the  SEU  of  the  NVV-,  of 
Section  17.  T.  19  N.,  R  3  E..  Union 
Parish,  Louisiana;  thence.  South  08'05 
West,  approximately  thirty-five  (35)  feet, 
thence.  South  53'05'"West" 
approximately  fifteen  (15)  feet  to  a  point 
five  (5)  feet  East  of  the  Easterly  Right-of- 
Way  Line  of  LP  &  L  Company's 
Transmission  Line,  with  the  proposed 
right-of-way  narrowing  at  this  point  to 
ten  (10)  feet  in  width;  thence.  South 
08°05'  West  and  pa.^allel  to  said  LP  &  L 
Company's  Easterly  Right-of-Way  Line 
in  Section  17,  crossing  the  Union 
Parish — Quachita  Parish  Line  and 
continuing  South  08°05'  West,  parallel  to 
LP  &  L  Company's  Power  Line  in 
Quachita  Parish  crossing  Sections  20,  29 
32,  and  a  portion  of  Section  31,  T.  19  N.. 
R.  3  E..  and  a  portion  of  the  NE'*  of  the 
NE'4  of  Section  6.  T.  18  N,.  R.  3  E..  a 
total  distance  from  the  point  of 
beginning  of  approximately  19.480  lineal 
feet  (3.69  miles),  and  located 
approximately  580'  South  of  the  North 
Line  of  said  Section  6,  T,  18  N.,  R.  3  E. 

The  right-of-way  then  widens  at  this 
point  to  fifty  (50)  feet  in  width 
continuing  South  36'55'  East 
approximately  840  lineal  feet  (.15  mile) 
to  the  Southern  Boundary  of  the 
D'Arbonne  National  'Wildlife  Refuge, 
said  point  of  ending  being  located  on  the 
South  Line  of  the  NW-^  of  the  NWV4  of 
Section  5.  T.  18  N.,  R.  3  E.  and 
approximately  one  hundred  fifty  (150) 
feet  east  of  the  West  Line  of  said 
Section  5. 

Total  approximate  acreage  of 
proposed  right-of-way  is  5.45  acres. 

The  purpose  of  this  notice  is  to  inform 
the  public  that  the  United  States  Fish 
and  Wildlife  Service  is  currently 
considering  the  merits  of  approving  this 
application 

date:  Interested  persons  desiring  to 
comment  on  this  application  should  do 
SO  on  or  before  October  5. 1987. 

ADDRESS:  Comments  should  be 
addressed  to  the  Regional  Director.  U.S 
Fish  and  Wildlife  Service.  75  Spring 


Street,  SW.,  Room  1200,  Atlanta. 

Georgia  30303. 

August  27. 1987. 

David  B.  Allen, 

Acting  Regional  Director. 

[PR  Doc.  87-20242  Filed  &-ZS7:  8:45  amj 

BILUNG  CODE  4310-S5 


Bureau  of  Indian  Affairs 

Irrigation  Projects;  San  Carlos 
Irrigation  Project 

AGENCV:  Bureau  of  Indian  Affairs, 

Interior 

action:  Notice. 

summary:  This  notice  is  published  in 
exercise  of  authority  delegated  to  the 
.Assistant  Secretary  for  Indian  Affairs  by 
the  Secretary  of  the  Interior  in  209  DM  6 
and  redelegated  by  the  Assistant 
Secretary-  for  Indian  Affairs  to  the  Area 
Director  in  10  BLAM  3. 

Pursuant  to  Part  173.  Title  25,  Code  of 
Federal  Regulations,  certain  lands 
comprising  the  San  Carlos  Reservoir  site 
near  Globe.  Arizona  will  be  subject  to 
granting  of  concessions  after  March  23, 
1988.  The  San  Carlos  Apache  Tribe  has 
submitted  a  reapplication.  An\  person 
or  party  interested  m  commenting  on  the 
concession  permit  must  submit  a  letter 
to  the  Project  Engineer.  San  Carlos 
Irrigation  Project.  P.O.  Box  250, 
Coolidge,  Arizona  85228.  Letters  will  be 
accepted  until  October  1. 198~.  If 
transmitted  through  the  L'nited  States 
mail  service,  letters  must  be  post 
marked  on  or  before  October  1.  1987 

There  is  no  current  form  for  new 
applicants  for  the  concession  permit: 
therefore,  based  on  responses  to  this 
notice,  the  Project  Engineer  may  require 
detailed  proposals  from  new  applicants 
in  order  to  give  further  consideration  to 
a  grant  of  concession. 

In  lieu  of  an  application  form,  a  new 
applicant  will  be  required  to  prepare  an 
Environmental  document  as  defined  in 
40  CFR  1508.10. 
SUPPLEMENTARV  INFORMATION: 

Concession  for  San  Carlos  Reservoir  site 
shall  be  granted  by  the  Secretary  of  the 
Interior  only  with  the  concurrence  of  the 
San  Carlos  Apache  Tribe. 

FOR  FURTHER  INFORMATION  CONTACT: 

Further  information  about  concessions 
on  San  Carlos  Reservoir  site  may  be 
obtained  from  Mr.  Ralph  Esquerra, 
Project  Engineer,  San  Carlos  Irrigation 
Project,  telephone  (602)  723-5439. 

Date:  August  19,  1987. 
lames  H.  Stevens. 
Phoenix  Area  Director. 
[FV.  Doc  87-20279  Filed  9-2-87;  8:45  am] 

BILUNG  CODE  4310-02-M 


Bureau  of  Land  Management 

(AA-48892-n 

Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease;  Alaska 

in  accoraance  wnn  liile  iV  of  the 
F"ederal  Oil  and  Gas  Royalty 
Management  Act  (Pub.  L.  97-451).  a 
petition  for  reinstatement  of  oil  and  gas 
ieas-s  AA ^8892-1  has  been  received 
covering  the  following  lands: 

Fairbanks  Meridian,  Alaska 

T.  22  S..  R.  2  W.. 
Sec.  11,  NEV,SWV,.  WVjSWV*. 

(120  acres) 

The  proposed  reinstatement  of  the 
lease  would  be  under  the  same  terms 
and  conditions  of  the  original  lease, 

except  the  rental  will  be  increased  to  S5 
per  acre  per  year,  and  royalty  increased 
to  lb'^'3  percent.  The  S500  admmistrative 
fee  and  the  cost  of  publishing  this  notice 
have  been  paid.  The  required  rentals 
and  royalties  accruing  from  December  1. 
1986.  the  date  of  termination,  have  been 
paid. 

Having  met  all  the  requirements  for 
reinstatement  of  lease  .\A-48892-I  as 
set  out  in  section  31  (d)  and  (ei  of  the 
Mineral  Leasing  Act  of  1920  (30  US.C, 
188).  the  Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease, 
effective  Decemiber  1,  1986.  subject  to 
the  terms  and  conditions  cited  above. 

Uc-ted,  August  28.  1987. 
Kay  F.  Kletka. 

Cfiief.  Bmnch  o'  Mineral  Adjudication. 
[FR  Doc  8"-2032e  Filed  9-2-87;  8:45  amJ 

BILUNG  CODE  4310-JA-M 
IWY-920-07-4111-15;  W-89871  j 

Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease, 
Wyoming 

Pursuant  to  the  provisions  of  Public 
Law  97-451   96  Stat.  2462-2466,  and 
regulation  43  CFR  3108.2-3{a)  and  (b)(1), 
a  petition  for  reinstatement  of  oil  and 
gas  lease  W-89871  for  lands  in  Crook 
County.  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5  per  acre,  or  fraction  thereof, 
per  year,  and  16-2/3  percent, 
respectively. 

The  lessee  has  paid  the  required  S500 
administrative  fee  and  $125  to  reimburse 
the  Department  for  the  cost  of  this 
Federal  Register  notice.  The  lessee  has 
met  all  the  requirements  for 
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reinstatement  of  the  lease  as  set  out  in 

section  31  (d)  and  (e)  of  the  Mineral 

Lands  Leasing  Act  of  1920  (30  U.S.C. 

188).  and  the  Bureau  of  Land 

Management  is  proposing  to  reinstate 

lease  W-89871  effective  September  1, 

1966,  subject  to  the  original  terms  and 

conditions  of  the  lease  and  the 

increased  rental  and  royalty  rates  cited 

above. 

Fred  OTerralL 

Acting  Chief.  Leasing  Section. 

iPR  Doc.  87-20329  Filed  9-2-87:  8:45  am] 

BILLING  CODE  4310-22-M 

IWY-920-07-4111    15;  W-99014) 

Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease; 
Wyoming 

Pursuant  to  the  provisions  of  Public 
Law  97^51,  96  Stat.  2462-2466,  and 
regulation  43  CFR  3108.2-3  (a)  and  (b)(1), 
a  petition  for  reinstatement  of  oil  and 
gas  lease  W-99014  for  lands  in 
Campbell  County,  Wyoming,  was  timely 
filed  and  was  accompanied  by  all  the 
required  rentals  accruing  from  the  date 
of  termination. 

The  lessees  have  agreed  to  the 
amended  lease  terms  for  rentals  and 
roy=ilties  at  rates  of  $5  per  acre,  or 
fraction  thereof,  per  year,  and  16% 
percent,  respectively. 

The  lessees  have  paid  the  required 
S500  administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessees 
have  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
1B8)  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  W-99014  effective  May  1,  1987. 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 
Fred  O  FerralL 

Acting  Chief.  Leasing  Section. 
[FR  Doc.  87-20330  Filed  9-2-87:  8:45  dm| 

BILLIKG  CODE  43tO-22-M 

;AZ-940-O7-4 132-04 1 

Arizona  State  Office;  Temporary 
Closure 

agency:  Bureau  of  Land  Management. 

\-\'-  'I'ior. 

action;  Notice  of  office  closure. 

SUMMARY:  On  Monday.  September  14, 
1987.  the  Bureau  of  Land  Management 
Arizona  State  Office,  3707  North  7th 
Street,  Phoenix.  Arizona,  will  be  closed. 


Limited  aco 
closures  wil 
visit  of  Pop< 
Applicatior 
be  accepted 
business  dc 
The  Arize 


pss  to  the  office  due  to  street 
occur  as  a  result  of  the 
John  Paul  II  to  the  City, 
and  other  documents  will 
I  for  filing  on  the  next 
September  15, 1987. 
va  State  Office  closure  will 
have  no  effict  on  the  District  and 
Resource  A^ea  Offices  or  the  Phoenix 
Training  C^ter.  Those  offices  will 
remain  opeii  to  the  public. 

EFFECTIVE  DATE:  September  14, 1987. 
FOR  FURTHER  INFORMATiON  CONTACT: 

Joy  Ayers,  Arizona  State  Office,  Bureau 

of  Land  Management,  P.O.  Box  16563, 

Phoenix,  Arizona  85011.  (602)  241-5547. 

Beaumont  C.  McClure, 

Acting  State  Director. 

[FR  Doc.  87-20243  Filed  9-2-87:  8:45  am] 
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(NM-010-4212-14;  NM  NM  584291 

Realty  Action  on  Proposed  Land 
Disposal  in  Santa  Fe  County,  NM 

AGENCY:  Bureau  of  Land  Management, 
Interior. 


action:  Notice. 


UM  I 


SUMMARY:  This  notice  is  to  advise  the 
public  that  |he  Albuquerque  District,  of 
the  Bureau  fcf  Land  Management  (BLM). 
is  proposing  to  dispose  of  10  acres  of 
public  land  {near  the  Village  of  La 
Cienega  wifhin  Santa  Fe  County,  State 
of  New  Meijico.  The  BLM  has 
deterniinedithat  the  acres  of  public  land 
described  hjelow  are  suitable  for 
disposal  unjier  section  203  of  the  Federal 
Land  Policyi  and  Management  Act  of 
1976  (FI,PM;A),  43  U.S.C.  1713  (1976). 

New  Mexico  Principul  Meridian.  New  Mexico 

T.  16N.,  R.  8E., 

Sec.  31,  S«iSF,'/i.\'E',,SE'j   \''2NF,''4 
SE'4SEl|4 

These  lands  are  presently  used  for 
landfill  purposes  and  were  C&MU 
classified  on  September  9, 1970,  The 
classification  effectively  segregates 
against  sal^s  under  R.S.  2455. 

Currently  the  injunction  filed  in  the 
National  Wildlife  Federation  lawsuit 
prohibits  the  modification  or  termination 
under  FLPMA  of  any  C&MU 
classification  in  effect  on  January  1, 
1981,  unlesf  they  are  not  isolated,  too 
rough  for  cultivation  or  too 
mountainois. 

The  subject  parcel  has  been 
determined  to  be  suitable  for  disposal 
under  the  aibove  criteria.  The  lands  are 
also  suitable  for  disposal  as  outlined  in 
43  CFR  2710.0-3(a)2  whereby  it  shall 
serve  important  public  objectives  in 
providing  Santa  Fe  County  residents  a 


facility  to  aid  in  pommunity  expansion 
and  economic  drfvelopmenl. 

This  Notice  of  Kealty  Action  will  be 
published  once  A  week  for  three  weeks 
in  a  newspaper  qf  general  circidation 
and  will  be  sent  |o  the  New  KMxico 
Congressional  Dfelegation  an*  the 
relevant  congressional  comrj^ittees  by 
BLM. 

The  terms  and  condition^  applicable 
to  the  disposal  are: 

1.  The  patent  *ill  contaiil  a 
reservation  to  the  United  Slates  for 
ditches  and  canals. 

2.  Disposal  is  for  surface  estate  only. 
The  patent  will  contain  a  reservation  to 
the  United  States  for  all  minerals. 

3.  Disposal  w-il!  be  made  subject  to 
prior  existing  rights. 

Additional  information  pertaining  to 
this  disposal  includifig  the 
environmental  documents  are  available 
for  review  at  the  Taos  Resource  Area 
Office,  Plaza  Montevideo,  Cruz  Alta 
Road,  Taos.  New  Mexico  87571,  or 
telephone  (505)  758-8851.  For  a  period  of 
45  days  from  the  date  of  this  notice, 
interested  parties  may  submit  written 
comments  to  the  Taos  Resource  Area 
Manager.  Any  adverse  comments  will 
be  evaluated  by  the  New  Mexico  State 
Director,  Bureau  of  Land  Management, 
who  may  vacate  or  modify  this  realty 
action  and  issue  a  final  determination. 

In  the  absence  of  any  action  by  the 
State  Director,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 

Richard  Fagan, 

.Acting  District  .\J  uniger. 
D.iteri:  August  34.  1987. 
|FR  Doc.  87-20244  Filed  9-2-87:  8:45  amj 

BILLING  CODE  4310-FB-M 


Realty  .Action;  Oirecf  Sale  of  O&C  Land 
in  Jackson  County.  OR 

The  following  land  has  been  found 
suitable  for  direct  sale  under  sections 
203  and  209  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  U.S.C. 
1713  and  1719,  at  no  less  than  the 
appraised  fair  niarket  value  of  $6,000.00: 

Willamette  Meridian,  Oregon 

T.  38  S..  R.  3  E.. 

Sec.  31.  a  portiijn  of  the  NE'aSEVh 

containing  23.4  icres. 

The  above  described  federal  land  is 
hereby  segregated  from  apropriation 
under  the  public  land  laws,  mcluding  the 
mining  laws,  but  not  from  sale  under  the 
above  cited  statutes  pending  disposition 
of  this  action  or  270  days  from  the  date 
of  this  publication  of  this  notice, 
whichever  occurs  first. 
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The  land  will  not  be  oifered  for  sale 
until  at  least  sixty  (60)  days  after 
publication  of  this  notice.  The  land  is 
being  offered  by  direct  sale  procedures 
to  Mr.  [ames  C.  Miller  of  Ashland, 
Oregon  under  43  CFR  2711.3-3  sections 
(a)  (3)  and  (4).  To  do  otherwise  could 
cause  Mr.  Miller  to  suffer  substantial 
economic  loss  to  his  ranching  business. 
The  ownership  pattern  and  access  of 
this  area  also  indicates  that  a  direct  sale 
is  appropriate. 

This  parcel  was  acquired  for  a 
specific  purpose  and  is  no  longer 
required  for  that  or  any  other  Federal 
purpose.  No  significant  resource  values 
will  be  affected  by  the  disposal.  The 
consistency  of  this  area's  resource 
values  will  be  maintained  even  though 
the  sale  is  to  occur. 

This  notice  replaces  the  Notice  of 
Realty  Action;  Direct  Sale  of  O&C  Status 
Federal  Land  in  Jackson  County. 
Oregon,  published  in  the  Federal 
Register,  Volume  52.  No.  142,  on  July  24, 
1987,  on  pages  27061  and  27862,  which  is 
hereby  canceled  in  its  entirety. 

For  Further  Information  Contact;  Don 
Kreitner.  Klamath  Area  Realty 
Specialist  of  the  Medford  District  Office, 
3040Biddle  Road,  Medford,  Oregon 
97504,  (503)  775-3923. 

Conditions,  reservations  and  terms  of 
the  sale  are  as  follows: 

1.  Acceptance  of  the  sale  will  also 
constitute  an  application  for  conveyance 
of  the  mineral  estate,  with  the  exception 
of  the  oil  and  gas  resources  which  will 
be  reserved  to  the  United  States,  in 
accordance  with  section  209  of  the 
Federal  Land  Policy  and  Management 
Act  U.S.C.  1719.  The  sale  proponent 
must  include  with  his  bid  deposit  a 
nonrefundable  $50.00  filing  fee  for  the 
conveyance  of  the  mineral  estate. 

2.  Mr.  Miller  shall,  at  the  same  time 
the  patent  is  issued,  grant  to  the  United 
States  an  exclusive  easement  for  the 
Bureau  of  Land  Management's  Burnt 
Creek  Road  *39-3E-21  as  described 
within  Medford  District's  original  fee 
acquisition  RE-M-487  (50'  C/L  by  2100' 
for  4.2  acres  more  or  less). 

3.  Rights-of-way  for  ditches  and 
canals  will  be  reserved  to  the  United 
States  under  43  U.S.C.  945. 

4.  Patents  will  be  issued  subject  to  all 
valid  existing  rights  and  reservations  of 
records. 

If  the  offer  is  not  accepted  by  Mr. 
Miller,  the  land  will  be  offered  to  the 
public  on  a  continuing  basis  until  sold  or 
withdrawn  from  sale. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
suhmii  comments  to  the  District 
Manager.  Bureau  of  Land  Management, 
.Medford  District  Office,  3040  Biddle 


Road,  Medford,  Oregon  97504. 
Objections  will  be  reviewed  by  the  State 
Director  who  may  sustain,  vacate  or 
modify  this  realty  action.  In  the  absence 
of  any  objections,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 

Date  of  issue  August  26, 1987. 
David  A.  Jones, 

District  Manager. 

jFR  Doc.  87-20245  Filed  9-2-87;  8:45  am| 
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Minerals  Management  Service 

Information  Collection  Submitted  tor 
Review 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  Jeane 
Kalas  at  303-231-3(346.  Comments  and 
suggestions  on  the  requirement  should 
be  made  directly  to  the  Bureau 
Clearance  Officer  at  the  telephone 
num.ber  listed  below  and  to  the  Office  of 
Management  and  Budget  Interior 
Department  Desk  Officer,  Washington 
DC.  20503,  telephone  202-395-7340. 

Title:  Auditing  and  Financial  Systems 
Reports  on  Solid  Minerals. 

Abstract:  The  information  used  in  the 
Auditing  and  Financial  System  (AFS)  is 
collected  from  lessees  and  lease 
operators  producing  minerals  from 
leased  Indian  lands  or  from  leased 
Federal  lands.  The  information  provides 
comprehensive  data  on  solid  mineral 
sales  and  royalties  and  is  necessary  to 
document  payments,  maintain  royalty 
accounts,  and  audit.  The  AFS,  a  revenue 
accounting  system,  is  used  as  a  cross- 
check with  the  Production  Accounting 
and  Auditing  System  (PAAS),  which 
tracks  mineral  production.  Tlie  data 
comparison  also  aids  in  tracking  losses 
caused  by  carelessness,  fraud,  and  theft. 

Bureau  Form  Number:  MMS-4014. 
MMS-4030. 

Frequency:  Monthly,  quarterly, 
annually,  or  on  occasion. 

Description  of  Respondents:  Solid 
mineral  companies  and  leases  operators 
producing  minerals  from  leased  Federal 
and  Indian  lands. 

Annual  Response:^:  846 

Annual  Burden  Hours:  1242 

Bureau  Clearance  Officer:  Dorothy 
Christopher,  703-^35-6213. 


Ddlc;  August  11.  1987. 
Jerry  D.  Hill, 

Associate  Director  for  Royally  Mana^mnent. 
|FR  Doc.  87-20246  Filed  9-2-87:  8:45  atn| 

BILLING  CODE  4310-Mn-M 


Information  Collection  Submitted  for 
Review 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  Jeane 
Kalas  at  303-231-3046.  Comments  and 
suggestions  on  the  requirement  should 
be  made  directly  to  the  Bureau 
Clearance  Officer  at  the  telephone 
number  listed  below  and  to  the  Office  of 
Management  and  Budget  Interior 
Department  Desk  Officer,  Washington, 
DC  20503,  telephone  202-395-7340. 

Title:  Application  For  and  Disposition 
Of  Royalty  Oil  Taken  In  Kind. 

Abstract:  The  Government  has  the 
option  to  accept  oil  rather  than  money  in 
payment  of  royalties  owed  by 
companies  producing  minerals  from 
leased  Federal  onshore  and  offshore 
lands.  Title  to  such  royalty  oil  is 
transferred  to  the  Government,  and 
when  the  Secretary  determines  that 
small  refiners  do  not  have  access  to 
adequate  supplies  of  oil.  the  Secretary 
conducts  a  sale  of  royalty  oil  to  eligible 
refiners.  Form  MMS-4070,  Application 
for  the  Purchase  of  Royalty  Oil,  is 
submitted  by  refiners  interested  in 
purchasing  royalty  oil.  The  information 
collected  is  used  by  MMS  to  determine 
if  the  applicant  meets  eligibility 
requirements,  and  provides  a  basis  for 
the  allocation  of  available  royalty  oil 
among  eligible  refiners.  Form  M.MS- 
4071.  Semiannual  Report  of  Royalty  -In- 
Kind  Oil  Elntitlements  and  Deliveries, 
documents  monthly  entitlements  and 
deliveries  of  royalty  oil  from  lease 
operators  to  eligible  refiners. 

Bureau  Form  Number:  MMS-4070, 
MMS-4071. 

Frequency:  On  occasion, 
semiannually,  annually. 

Description  of  Respondents: 
Operators  of  Federal  offshore  and 
onshore  leases,  oil  refiners. 

Annual  Responses:  1,770 

Annual  Burden  Hours:  833. 

Bureau  of  Clearance  Officer  Dorothy 
Christopher,  703-^35-6213. 
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I)Hted:  |uly  24.  1987 
l.rr>  D  Hill. 

,i  >.si/i  aite  Dtreclnrfur  Royalty  Management. 
[FR  Doc.  87-2024  Filed  9-2-fl7;  845  am| 

BILLING  CODE  4310-MR-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree;  Alexander 
etal. 

In  .icc;ord«nce  with  the  policy  of  the 
Uepdrtment  of  Justice.  28  CFR  50.7, 
notice  is  hereby  gi\en  (hat  on  August  19. 
1987.  a  proposed  partial  consent  decree 
in  United  States  v.  Alexander  et  al.. 
Civ  11  Action  No.  0-86-267,  was  lodged 
with  the  United  States  District  Court  for 
the  Southern  District  of  Texas.  This 
partial  consent  decree  settles  a  potion  of 
a  lawsuit  filed  on  }uly  18.  1986,  pursuant 
to  section  107  of  the  Comprehensive 
Environmental  Response. 
Ct)mpenbation.  a.nd  Liability  Act,  42 
LI.S.C.  9607,  for  the  recovery  of  response 
costs  incurred  by  the  United  States  with 
respect  to  a  hazardous  waste  site 
located  in  LaMarque,  Texas,  and  known 
as  the  '"Motco  Site."  The  complaint 
alleged,  among  other  things,  that  the 
defendants  generated  hazardous 
substances  that  are  located  at  the  Site 
and  that  the  United  States  has  incurred 
and  will  continue  to  incur  response 
costs  in  response  to  the  release  or  threat 
(if  rclt'asp  of  hazardous  substances. 

Under  the  terms  of  the  proposed 
partial  consent  decree,  the  settling 
defendants  agree  to  fund  and  perform 
onsite  remedial  work  at  the  Site.  The 
partial  consent  decree  does  not  address 
offsite  and  groundwater  remedial  work, 
nor  does  it  resolve  the  claims  of  the 
United  States  relative  to  such  work.  The 
partial  consent  decree  includes  the 
fttcauthorization  by  the  Environm.ental 
Trutt'ction  Agency  of  a  claim  by  the 
settling  defendants  against  the 
Hazardous  Substance  Response  Trust 
Fund  for  2V'.J  of  the  cost  of  the  remedial 
wiirk  undertaken  by  the  settling 
defendants,  subject' to  a  cap  of  S9.324 
million.  The  partial  consent  decree  also 
calls  for  the  settling  defendants  to 
reimburse  the  United  States  for 
$2,586,034,11  in  past  government 
response  costs  incurred  through  March 
31,  1986.  and  to  reimburse  the  United 
States  for  all  of  its  response  and 
oversight  costs  related  to  the  onsite 
remedial  work  incurred  after  March  31. 
1986. 

1  he  Department  of  justice  will  receive 
comments  relating  to  the  proposed 
ji.irtial  consent  decree  for  a  period  of  30 
cl.iys  from  the  date  of  this  publication 
C^iimments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 


and  Natural  Resources  Division. 
Department  of  Justice,  10th  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20530.  All  comments 
should  refer  to  United  States  v. 
Alexander  et  ol.  D.J.  Ref.  90-11-3-74. 

The  proposed  partial  consent  decree 
may  be  examined  at  the  following 
offices  of  the  United  States  Attorney 
and  the  Environmental  Protection 
Agency  ("EPA"): 

EPA  Region  iV 

Contact:  Pamela  Phillips,  Office  of 
Regional  Counsel,  U.S.  Environmental 
Protection  Aency,  Region  VL  1445 
Ross  Avenue.  Dallas,  Texas  75202- 
2733,  (214)  655-2120 

United  States  Attorney's  Office 

Contact:  Robert  Darden,  Assistant 
United  States  Attorney,  U.S. 
Courthouse  and  Federal  Building,  515 
Rusk.  Houston,  Texas  77002,  (713) 
229-2691 

Copies  of  the  proposed  partial  consent 
decree  may  also  be  examined  at  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division, 
L'nited  States  Department  of  Justice, 
Room  1515, 10th  and  Pennsylania 
Avenue,  NW.,  Washington,' DC  20530.  A 
copy  of  the  proposed  partial  consent 
decree  may  be  obtained  by  mail  from 
the  Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy  of  the  decree,  please  enclose  a 
check  for  copying  costs  in  the  amount  of 
$20.30  payable  to  Treasurer  of  the 
United  States. 
Roger ).  MarzuOa, 

Acting  Assistant  Attorney  General,  Land  and 

Natural  Resources  Division. 

(FR  Doc,  87-20354  Filed  9-2-87;  8:45  am] 
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Lodging  of  Consent  Decree;  Koppers 
Co..  Inc.,  et  a!. 

In  accordance  with  the  policy  of  the 
Department  of  Justice.  28  CFR  50.7, 
notice  is  hereby  given  that  on  August  7. 
1987,  a  proposed  Consent  Decree  in 
United  States  v.  Koppers  Co.,  Inc.,  et  al.. 
was  lodged  with  the  United  States 
District  Court  for  the  District  of 
Massachusetts.  The  Consent  Decree 
concerns  releases  of  hazardous 
substances  and  remedial  measures  to  be 
taken  in  response  thereto  at  the 
Hocomonco  Pond  Site  in  Westborough. 
Massachusetts,  as  well  as  recovery  of 
Environmental  Protection  Agency's 
("EPA")  past  costs  for  response  action, 
pursuant  to  sections  104, 106  and  107  of 
the  Comprehensive  Environmental 


UM  I 


Response,  Compensation  and  Liability 
Act,  as  amended  by  the  Superfund 
Amendments  and  Reauthorization  Act, 
42  U.S.C.  9604.  9606  and  9607.  and 
section  7003  of  the  Resource 
Conservation  and  Recovery  Act.  42 
U.S.C.  6973.  I 

LInder  the  terms  of  the  Consent 
Decree,  Koppers  will  implement  a 
remedy  at  the  site  and  pay  $400,000  to 
EPA  for  reimbursement  of  EPA's  past 
costs.  Koppers  will  also  pay  EPA's 
oversight  costs  as  they  are  incurred  up 
to  the  amount  of  $230,000,  Koppers  will 
also  pay  the  State's  oversight  costs  up  to 
the  amount  of  $15,000. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  30  days 
from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General,  Land  and 
Natural  Resources  Division,  Department 
of  Justice.  Washington,  DC  20530,  All 
comments  should  refer  to  United  States 
V.  Koppers  Co..  Inc.,  et  al..  D.J.  Ref.  90- 
11-2-165. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  1107  John  W. 
McCormack  Federal  Building.  USPO  and 
Courthouse,  Boston,  Massachusetts 
02109  and  at  the  Region  I  office  of  the 
Environmental  Protection  Agency,  John 
F.  Kennedy  Federal  Building.  Boston, 
Massachusetts  02203,  Copies  of  the 
proposed  Consent  Decree  m.ay  also  be 
examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division.  Department  of 
Justice,  Room  1515,  Ninth  Street  and 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20530.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division, 
Department  of  Justice.  Any  request  for  a 
copy  of  the  Consent  Decree  should  be 
accompanied  by  a  check  in  the  amount 
of  $1.50  for  copying  costs  ($0.10  per 
page)  payable  to  "United  States 
Treasurer." 
Roger  |.  Marzuila. 

Acting  Assistant  Attorney  General,  Land  and 
Natural  Resources  [^vision. 
(FR  Doc.  87-20355  Filed  9-2-87;  8:45  am| 
BILILING  CODE  4410-«1-tl 


Office  of  the  Attorney  General 

Pollution  Control;  Lodging  of  Consent 
Judgment  Pursuant  to  Clean  Air  Act; 
Esselte  Pendaflex  Corp. 

In  accordance  with  Departmental 
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policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  Consent  Judgment 
("Judgment")  in  United  States  v.  Esselte 
PcndaHex  Corporation.  C.A.  85-5511. 
has  been  lodged  in  the  United  States 
District  Court  for  the  District  of  New 
Jersey  on  August  18,  1987 

The  proposed  Judgment  concerns 
alleged  violations  of  the  Clean  Air  Act 
("Act"),  42  U.S.C.  7401  et  seq..  and 
provisions  of  the  New  Jersey  State 
Implementation  Plan  ("SIP")  established 
pursuant  to  Section  110  of  the  Act.  42 
U.S.C.  7410.  The  alleged  violations 
occurred  during  the  defendant's 
manufacture  of  metal  office  furniture  in 
Moonachie,  New  Jersey.  During  the 
manufacturing  process,  coatings 
containing  volatile  organic  substances 
("VOS  ')  were  applied  in  excess  of  the 
amounts  perm.itted  by  the  New  Jersey 
SIP.  The  proposed  Judgment  requires  the 
company  to  comply  with  the  New  Jersey 
SIP.  Stipulated  penalties  for  future 
violations  are  also  provided.  Finally,  the 
proposed  Judgment  requires  the 
defendant  to  pay  a  SllO.OOO  civil  penalty 
for  past  violations. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Judgment. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  for  the  Land 
and  .Natural  Resources  Division. 
Department  of  Justice.  Washington,  U.C. 
20530,  and  should  refer  to  United  States 
V.  Esselte  Penda'Iex  Corporation.  D.J. 
Ref.  No.  90-5-2-1^73. 

The  proposed  Judgment  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  970  Broad  Street,  Room 
502.  Newark,  New  Jersey  07102,  the 
Region  II  Office  of  the  Environmental 
Protection  Agency,  26  Federal  Plaza, 
New  York,  New  York  10278,  and  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice,  Room  1515, 
Ninth  Street  and  Pennsylvania  Avenue 
NVV..  Washington,  D.C.  20530.  A  copy  of 
the  proposed  Judgment  may  be  obtained 
in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice. 

Ddted:  August  6.  1987. 

Roger  |.  Marzulla, 

Acting  Assistant  Attorney  General.  Land  and 
Natural  Resources  Division.  Deportment  of 
/ustice. 

(KR  Doc.  87-20248  Filed  9-2-87:  8.45  am| 
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Antitrust  Division 

Proposed  Termirtatton  of  Judgment 
and  Decree 

.Notice  is  hereby  given  that  Manville 
Sales  Corporation  CManville").  as 
successor  to  Holophane  Company.  Inc. 
("Holophane  ').  has  fiied  with  the  United 
States  District  Court  for  the  Southern 
District  of  Ohio  a  motion  to  terminate 
the  judgment  and  decree  {"judgment")  in 
United  States  v.  Holophane  Conipanv. 
Inc..  Civil  No.  2659;  and  the  Department 
of  Justice  ("Department"),  in  a 
stipulation  also  filed  with  the  court,  has 
consented  to  termination  of  the 
judgm.ent,  but  has  reserved  the  right  to 
withdraw  its  consent  pending  receipt  of 
public  comments.  The  complaint  in  this 
case  (filed  on  November  10.  1949) 
alleged  that  Holophane.  along  with  two 
foreign  firms  named  as  co-conspirators 
but  not  defendants,  conspired  to  divide 
international  markets  for  the  production, 
distribution  and  sale  of  prismatic 
glassware  and  lighting  fixtures 
containing  prismatic  glassware 
("prismatic  products").  The  judgment 
(entered  on  February  8,  1954)  enjoins 
Holophane,  among  other  things,  from 
continuing  to  carry  out  any  of  the 
agreements  which  constituted  the 
alleged  conspiracy.  The  judgment 
further  enjoins  Holophane  from  granting 
any  technological  information  or  know- 
how  to  any  foreign  person  on  an 
exclusive  basis  and  from  granting  any 
person  rights  under  trademarks  or  trade 
names  in  any  foreign  country  where  the 
purpose  of  effect  of  such  grant  is  to 
interfere  with  the  exportation  from  the 
United  States  to  such  foreign  country  of 
goods  manufactured  by  Holophane. 

The  Department  has  filed  with  the 
court  a  memorandum  setting  forth  the 
reasons  why  the  Department  believes 
that  termiination  of  the  judgment  would 
serve  the  public  interest.  Copies  of  the 
complaint  and  judgment.  Manville's 
motion  papers,  the  stipulation 
containing  the  Government's  consent, 
the  Departments  memorandum  and  ail 
further  papers  filed  with  the  court  in 
connection  with  this  motion  will  be 
available  for  inspection  at  Room  3233. 
Antitrust  Division.  Department  of 
Justice,  10th  Street  and  Pennsylvania 
Avenue,  NW..  Washington.  DC  20530 
(telephone  202-633-2481),  and  at  the 
Office  of  the  Clerk  of  the  United  States 
District  Court  for  the  Southern  District 
of  Ohio,  Eastern  Division,  Federal 
Building  and  U.S.  Courthouse,  85 
Marconi  Boulevard,  Colum.bus.  Ohio 
43215.  Copies  of  any  of  these  materials 
may  be  obtained  from  the  Antitrust 
Division  upon  request  and  payment  of 


the  copying  fee  set  by  Department  of 
Justice  regulations. 

Interested  persons  may  submit 
comments  regarding  the  proposed 
termination  of  the  judgment  to  the 
Department.  Such  comments  must  be 
received  within  the  30-day  period 
established  by  court  order,  and  will  be 
filed  with  the  court. 

Comments  should  be  addressed  to 
John  A.  Weedon,  Chief,  Cleveland  Field 
Office.  Antitrust  Division,  United  States 
Department  of  Justice.  995  Celebrezze 
Federal  Building.  Cleveland,  Ohio  44199 
(telephone  216-522-^070). 
Joseph  H.  Widmar, 

Director  of  Operations.  Antitrust  Division. 
|FR  Doc.  87-20300  Filed  9-2-87;  8:45  am] 

BIU.IMG  CODE  4410-01-M 


Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

Grants  and  Cooperative  Agreements: 
Missing  Ctiildren  s  Assistance  Act 
Final  Program  Priorities 

AGEhJCY:  Office  of  Juvenile  Justice  and 
U^'    nquency  Prevention,  Justice. 
action:  Notice  of  final  program  for  third 
year  program  under  Missing  Children's 
Act. 

summary:  The  Office  of  Juvenile  Justice 
and  Delinquency  Prevention  is 
publishing  its  final  program  priorities  for 
making  grants  and  contracts  under  the 
Missing  Children's  Assistance  Act,  Title 
IV  of  the  Juvenile  Justice  and 
Delinquency  Prevention  Act  of  1974,  for 
the  third  year  of  the  Missing  Children's 
Program. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  Easton,  Coordinator,  Missing 
Children's  Program,  Office  of  Juvenile 
Justice  and  Delinquency  Prevention.  633 
Indiana  Avenue,  NW..  Washington.  DC 
20531,  (2021  724-"655 

SUPPLEMENTARY  INFORMATION: 
Responsibility  for  establishing  annual 
research,  demonstration,  and  service 
program  priorities  for  making  grents  and 
contracts  pursuant  to  Section  406  of  the 
Missing  Children's  Assistance  Act  rests 
with  the  Administrator  of  the  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention.  As  required  by  the  Act.  the 
Administrator  announced  his  proposed 
program  priorities  on  May  22. 1987.  and 
invited  public  comment  on  these 
priorities  for  60  days.  Several  comments 
were  received  on  this  notice.  The 
comments  were  generally  supportive  of 
the  new  profKJsed  program  priorities. 
The  Administrator  is  now  announcing 
the  establishment  of  the  final  funding 
priorities. 
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The  final  funding  priorities  follow; 

1.  Prevention.  A  %'ariety  of  programs 
are  currently  used  to  educate  parents, 
children,  and  community  agencies  and 
organizations  in  ways  to  prevent  the 
abduction  and  sexual  exploitation  of 
children.  As  few  programs  target  the 
lirodd  range  of  children's  ages, 
standards  for  curricula  need  to  be 
developed  for  pro-active  prevention 
education  programs  that  would  apply  lo 
children  of  all  ages 

2.  Training  for  Local  Officials  on 
Exploitation  of  Children.  Current 
emphasis  on  training  in  this  area  has 
tieen  primarily  at  the  state  and  Federal 
levels.  It  is  important  that  local  officials 
become  better  informed  on  issues 
relating  to  child  exploitation,  including 
how  best  to  deal  with  those  who  exploit 
children  and  the  children  harmed  by  the 
exploitation. 

3.  Training  and  Policy  Development 
for  Law  Enforcement  Administrators  on 
Missing  and  Exploited  Children  Policies 
and  Procedures.  Expansion  of  current 
training  programs  in  this  area  is  needed 
to  further  educate  elected  officials. 
appointed  managers,  judges  and  district 
attorneys,  in  addition  to  law 
enforcement  officials. 

4  Comparative  Systems  Responses  to 
the  Return  of  Missing  Children  to  Their 
Familes.  The  project  would  examine  the 
processes,  and  improvements  that  could 
be  made  in  the  processes,  for  returning 
missing  children  to  their  families. 

5.  The  Child  Victim  as  Witness 
Re.search  and  Development  Program. 
This  study  will  design,  implement  and 
test  new  strategies  to  be  used  to 
improve  court  policies  and  practices  for 
handling  child  victim  witnesses. 

f).  Fam.ilies  of  Missing  Children: 
Ps>c:hological  Consequences  and 
Prcniising  Interventions.  This  research 
u  i!l  increase  our  knowledge  of  and 
develop  effective  treatment  of 
alternatives  for  the  psychological 
consequences  of  families  with  missing 
exploited  children. 

7.  .Assistance  to  Private  Voluntary 
Org.inizations.  The  Ad.Tiinistrator  has 
added  this  program  to  the  1987  Final 
Funding  Priorities.  This  is  a  continuation 
of  a  1986  Funding  Priority.  The  grants 
■ire  intended  to  expand  the  capacity  of 
p':\dte  voluntary  organizations  serving 
mssing  and  exploited  children. 

Deletion  from  Proposed  Funding 
Priorities.  Deleted  from  the  Proposed 
Funding  Priorities  published  on  May  22. 
1987  is  the  Public  Awareness  Campaign. 
Instead  we  will  fund  additional 
assistance  to  Private  Voluntary 
Organizations,  We  will  consider  the 
Public  Awareness  Campaign  again  in  FY 
1988,  Pursuant  to  section  404(a)  and  (b). 
She  following  programs  were  awarded  or 


will  be  awarded  with  FY  1987  Missing 
Children's  Funds: 

1.  The  National  Center  for  Missing 
and  Exploited  Children  to:  (a)  Provide 
the  information  derived  from  the 
National  Toll-Free  telephone  line  to 
appropriate  law  enforcement  entities 
and  to  enable  individuals  to  report 
information  regarding  the  location  on 
any  missing  child,  or  a  child  13  years  of 
age  or  younger,  whose  whereabouts  are 
unknown  to  such  child's  legal  custodian, 
and  request  information  pertaining  to 
procedures  necessary  to  reunite  such 
children  with  such  child's  legal 
custodian,  {Section  404(a)(3).  404(b)(1)) 

(b)  Serve  as  a  national  resource  center 
and  clearinghouse.  (Section  404(b)(2)) 

2.  Institute  for  Non-profit  Organization 
Management  (INPOM)  to:  Serve  as  a 
national  resource  center  and 
clearinghouse  that  focus  on  providing 
technical  assistance  to  private  voluntary 
organizations  working  on  the  issue  of 
missing  and  exploited  children.  (Section 
404(b)(2)) 

3.  National  Incidence  Study:  Having 
completed  several  pilot  studies,  funding 
of  the  first  national  incidence  study  will 
begin  in  1987.  Results  of  the  study  are 
anticipated  in  1988.  (Section  404(b)(3)) 

Dated:  August  28.  1987. 

Approved: 
Verne  L.  Speirs, 

Administrator.  Office  of /uvenile  Justice  and 
Delinquency  Prevenfibn. 
[PR  Doc  87-20274  Filed  9-2-67;  8:45  am] 

BILLING  CODE  4410-18-M 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meeting:  Inter-Arts  Advisory  Panel 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-^63),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Inter-Arts 
Advisory  Panel  (Dance,  Inter-Arts  and 
State  Programs  Presenting  Touring 
Initiative)  to  the  National  Council  on  the 
Arts  will  be  held  on  September  19, 1987 
from  10:00  a.m.-5:00  p.m.  in  room  MO-7 
of  the  Nancy  Hanks  Center.  1100 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
lo  the  public  on  September  19. 1987  from 
3:30  p.m.-5:00  p.m.  The  topics  for 
discussion  will  include  guidelines  and 
policy  issues. 

The  remaining  sessions  of  this 
meeting  on  September  19, 1987  from 
10:00  a.m.-3:30  p.m.  are  for  the  purpose 
of  application  review.  In  accordance 
with  the  determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13. 1980.  these  sessions  will  be 


closed  to  the  public  pursuant  to 
subsection  (c|(4).  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies. 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue.  NW,. 
Washington.  DC  20506,  202/682-5532. 
TTY  202/682-5496  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5433. 

Dated:  August  28.1987 
Yvonne  M.  Sabine, 
Acting  Director.  Council  and  Panel 
Operations.  National  Endowment  for  the  Arts. 
(FR  Doc.  87-20249  Filed  9-2-87;  8:45  am| 
BILLING  CODE  7S37-01-1I 


Meeting;  Inter-Arts  Advisory  Panel 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  m.eeting  of  the  Inter-Arts 
Advisory  Panel  (Folk  Arts 
Advancement)  to  the  National  Council 
on  the  Arts  will  be  held  on  September 
21.  1987.  from  9:00  a.m. -4  p.m.  in  room 
716  of  the  Nancy  Hanks  Center.  1100 
Pennsylvania  Avenue.  NW.. 
Washington.  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13,  1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code, 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington. 
DC  20506.  or  call  (202)  682-5433. 

Dated:  August  28.  1987. 
Yvonne  M.  Sabine, 
Acting  Director,  Council  and  Panel 
Operations.  National  Endowment  for  the  Arts. 
(FR  Doc.  87-20250  Filed  9-2-87;  8:45  am) 
BILLING  CODE  7S37-01-M 
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f  .'ATiONAL  SCIENCE  FOUNDATION 

United  States  Antarctic  Program 
Cafety  Review  Panel;  Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  United  Slates  Antarctic  Program 
(USAP)  Safety  Review  Panel  (USRP). 

Dale  and  Time:  September  17,  18, 1987;  9:00 
am.  to  5.00  p.m.  each  d?y. 

Place:  Sheraton  Washington,  2660  VVoodley 
Road  NW-,  Washington.  DC. 

Type  of  Meeting:  Open. 

Contact  Person;  Mr.  Russell  L.  Schweickart, 
Chairman.  USAP  Safety  Review  Panel,  Room 
510,  National  Science  Foundation, 
Washington,  DC  20550,  Telephone  (202)  357- 
7673. 

Minutes:  May  be  obtained  from  contact 
person  hsted  above. 

Purpose  of  Meeting;  Initial  meeting  of  the 
USAP  Safety  Review  Panel,  to  discuss 
organizational  matters  and  to  provide 
background  information  to  the  panel. 

Agenda;  A  genera!  meeting  to  introduce  the 
panel  to  the  nature  and  scope  of  the  U.S. 
Antarctic  Program,  and  to  acquaint  the  panel 
with  safety  issues  in  several  areas,  including 
aviation,  fire,  and  industrial. 

Reason  for  Late  Notice:  Unable  to  confirm 
meeting  location. 
M.  Rebecca  Winkler, 
Comivmee  Manogen^ent  Officer. 
(FR  Doc.  87-20275  Filed  9-2-87;  8:45  am] 

BiLLING  CODE  765S^01-M 


Advisory  Committee  on  Chemical, 
Biochemical,  and  Thermal  Engineering; 
Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Advisory  Committee  on  Chemical, 
Biochemical,  and  Thermal  Engineering. 

Type  of  Meeting:  Spptember  22,  1987 — 
Open;  September  23.  1967 — Open. 

Date;  September  22  and  23.  1987. 

Place:  1800  G  Street  NW..  Washington.  DC. 
20550.  Room  643. 

Contact  Person:  Dr.  E  -M.  Sparrow  Division 
Director  for  Chemical.  Biochemical,  and 
Thermal  Engineering.  Room  1126,  National 
Science  Foundation,  Washington,  DC  20550. 
Telephone:  202-357-9606. 

Summary  Minutes:  May  to  obained  from 
Dr.  E.M.  Sparrow,  Director.  Division  of 
Chemical.  Biochemical,  and  Thermal 
Lngineering.  Room  1126,  National  Science 
Foundation.  Washington,  DC  20550. 
Telephone:  202-357-9608. 

Purpose  of  Committee;  To  provide 
directions  to  Chemical,  Biochemical,  and 
'I'hermal  Engineering  research. 

Agenda: 

Tuesday.  September  22,  1987 — Open 

9:00  a.m. — Report  on  the  Chemical, 
Biochemical,  and  Thermal  Engineering 
Program  and  Divisional  Activities,  and 
on  Engineering  Directorate  activities. 

11:45  a.m. — Recess. 


1:15  p.m. — The  National  Science 
Foundation/Engineering  vision  and 
community  responses  to  it. 

4:00  p.m. — Committee  recommendations 
relevant  to  the  National  Science 
Foundation/Engineering  vision. 

5:00  p.m.  Adjournment  for  the  day. 

Wednesday.  September  23.  J987 — Open 

8:30  am. — New  directions  in  chemical, 
biochemical,  and  thermal  engineering 

10:00  a.m. — Drafting  of  Committee  report 

11:45  a.m. — Recess 

1:15  p.m. — Continuation  of  report  drafting 

2;(X)  p.m. — Presentation  and  discussion  of 
the  report 

4:00  p.m. — Adjourn. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
|FR  Doc.  87-20276  Filed  9-2-87;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-325  and  50-324] 

E/;empticn  Determinations:  Carolina 
Power  &  Light  Company,  et  al. 
(Brunswick  Steam  Electric  Plant.  Units 
1  and  2) 


Carolina  Power  &  Light  Company  (the 
licensee)  is  the  holder  of  Facility 
Operating  License  Nos.  DPR-71  and 
DPR-62,  which  authorize  operation  of 
the  Brunswick  Steam  Electric  Plant, 
Units  1  and  2,  respectively  (Brunswick 
or  the  facilities).  The  licenses  provide, 
among  other  things,  that  the  facilities 
are  subject  to  all  rules,  regulations  and 
Order  of  the  Nuclear  Regulatory 
Comrr.ission  (the  Commission)  now  or 
hereafter  in  effect. 

The  facilities  are  boiling  water 
reactors  located  at  the  licensee's  site  in 
Brunswick  County,  North  Carolina. 

II. 

Section  50.48  of  10  CFR  Part  50 
requires  that  licensed  operating  reactors 
be  subject  to  the  requirements  of 
Appendix  R  of  10  CFR  Part  50.  Appendix 
R  contains  the  general  and  specific 
requirements  for  fire  protection 
programs  at  licensed  nuclear  facilities. 
On  February  17. 1981,  the  fire  protection 
rule  for  nuclear  power  plants,  10  CFR 
50.48  and  Appendix  R,  became  effective. 
This  rule  required  all  licensees  of  plants 
licensed  prior  to  January  1, 1979,  to 
submit  by  March  19, 1981;  (1)  Plans  and 
schedules  for  meeting  the  applicable 
requirements  of  Appendix  R,  (2)  a 
design  description  of  any  modifications 
proposed  to  provide  alternative  safe 
shutdown  capabilities  pursuant  to 
paragraph  I1I.G.3  of  Appendix  R,  and  (3) 
exemption  requests  for  which  the  tolling 


provisions  of  §  50.48(c)(6)  were  to  be 
invoked. 

III. 

By  letter  dated  December  3, 1986,  the 
licensee  requested  an  exemption  from 
Section  III.J.  of  Appendix  R  to  10  CFR 
Part  50  for  the  lights  in  the  control  room 
common  to  both  Units  1  and  2  of  the 
Brunswick  Steam  Electric  Plant.  Section 
III.J  requires  emergency  lighting  units 
with  at  least  an  8-hour  battery  power 
supply  to  be  provided  in  all  areas 
needed  for  operation  of  safe  shutdown 
equipment  and  in  access  and  egress 
routes  thereto. 

The  lights  in  the  control  room  are 
designed  to  be  powered  by  the 
emergency  diesel  generators  in  the  event 
of  the  loss  of  offsite  power  and  by  the 
station  batteries  upon  the  additional 
loss  of  the  emergency  diesel  generators. 
In  addition,  the  power  sources  from  the 
diesel  generators  are  separated  from 
each  other  by  three-hour  rated  fire 
barriers  in  the  diesel  generator  building 
and  in  separate  underground  ducts  to 
the  control  building.  The  licensee  notes 
that  a  single  credible  fire,  exterior  to  the 
control  building,  will  not  cause  a  loss  of 
control  room  lighting:  and,  thus,  the 
licensee  has  requested  an  exemption. 
The  acceptability  of  the  exemption 
request  is  addressed  below.  More 
details  are  contained  in  the 
Commission's  related  Safety  Evaluation 
issued  concurrently  with  this  exemption. 

The  licensee's  exemption  request 
involves  the  need  for  8-hour  battery- 
powered  lighting  units  in  areas  having 
safe  shutdown  equipment.  The  reason 
for  requiring  8-hour  battery-powered 
emergency  lighting  is  to  ensure  that  al 
least  minimum  lighting  is  available  for 
performance  of  manual  actions 
necessary  for  safe  shutdown  after  a  fire. 
The  licensee  requested  the  exemption  to 
allow  the  use  of: 

1.  Diesel  generators  to  power  lighting 
in  case  of  loss  of  offsite  power. 

2.  Station  batteries  capable  of 
supplying  power  for  a  minimum  of  120 
minutes  if  the  diesel  generators  fail. 

The  Control  Room  area  is  common  to 
both  umts  and  area  lighting  is  provided 
equally  by  each  unit.  Every  other  light 
fixture  in  the  area  is  fed  from  the 
opposite  unit.  The  normal  AC  lighting 
power  sources  for  the  Control  Room  are 
physically  separated  by  the  length  of  the 
Control  Building,  since  the  cables  enter 
the  building  at  opposite  ends.  This 
arrangement  will  assure  that  adequate 
Control  Room  lighting  will  be  provided 
for  any  fire  where  safe  shutdown  is 
accomplished  from  the  Control  Room. 

The  Control  Room  area  is  the  only 
area  where  both  sources  of  power  come 
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in  close  proximity.  A  Control  Room  fire 
significant  enough  to  damage  both 
lighting  power  sources  would  result  in 
an  evacuation  of  the  area.  For  this 
condition,  egress  lighting  (eight-hour 
battery  units)  from  the  area  has  been 
installed. 

For  a  fire  in  any  area  outside  the 
Control  Room,  adequate  Control  Room 
lighting  will  be  provided  by  either  the 
diesel  generators  or  the  station 
batteries.  These  provisions  will  assure 
that  lighting  is  provided  for  a  duration 
which  would  meet  and,  in  fact,  exceed 
t^.e  fiqht-hour  requirement  in  paragraph 
r.l  i  i.t  Appendix  R. 

!..  ■!  ;.i;f:ijn.  both  trains  of  the 
err-'  r^c  P.I  y  diesel  generators  are  routed 
uniJt'!-sround  and  separated  by  a  3-hour 
bc;rr  t  r  in  the  Diesel  Generator  Building. 
ThiTt  fore,  a  single  credible  fire  either  in 
the  b,i'!dir!g  or  in  the  yard  will  not  result 
i"i  a  loss  of  both  trains  from  both  units. 
Therefore,  a  single  credible  fi.'-e  exterior 
to  the  Control  Building  will  not  cause  a 
loss  of  AC  lighting. 

IV. 

The  licensee  provided  a  determination 
that  special  circumstances  exist  under 
10  CFR  50.12(a).  As  discussed  above,  the 
underlying  purposes  of  the  requirement 
of  Section  111.)  of  Appendix  R  to  10  CFR 
Part  50  are  to  ensure  that  at  least 
minimum  lighting  is  available  for  the 
performance  of  actions  necessary  for 
safe  shutdown  after  a  fire.  The 
application  of  the  regulation  in  this  case 
is  not  necessary  to  achieve  its 
undorlying  purpose.  The  pui'pose  can  be 
met  with  the  use  of  emergency  diesel 
generators  and  station  batteries. 

Accordingly,  the  Commission  has 
determined  that  pursuant  to  10  CFR 
50.12(a).  the  E.xemption.  as  described  in 
Section  III,  is  authorized  by  law  and  will 
not  present  an  undue  risk  to  the  public 
health  and  safety  and  is  consistent  with 
common  defense  and  security,  and 
special  circum.stances  are  present  for 
the  Exemption,  in  that  application  of  the 
regulation  in  these  particular 
circumstances  is  not  necessary  to 
achieve  the  underlying  purposes  of 
Appendix  R  to  10  CFR  Part  50. 
Therefore,  the  Commission  hereby 
grants  the  F.xemption  from  paragraph 
III.}  of  .'\pper.dix  R  to  10  CFR  Part  50  to 
allow  the  use  of  emergency  lighting, 
powered  initially  by  the  emergency 
diesel  generators,  and  then  by  station 
batteries. 

Pursuant  to  10  CFR  51.22,  the 
Commission  has  determined  that  the 
granting  of  this  Exemption  will  have  no 
significant  impact  on  the  environment 
(52  FR  23452).  This  exemption  is 
effective  upon  issuance. 


Dated  at  Bethesda,  Maryland  this  27th  day 
of  August  1987. 

For  the  Nucl«  ar  Regulatory 
Commission. 

Steven  A.  Vargi  i, 

Director,  Divisi  jn  of  Reactor  Projects  l/ll 
Office  oflMucIa  ir  Reactor  Regulation. 
[FR  Doc.  87-20326  Filed  9-2-87:  8:45  am) 
BILUNG  CODE  7590-C1-M 


OFFICE  OF  PERSONNEL 

MANAGEMENT 

Director's  Task  Force  on  the 
Combined  Federal  Campaign 

agency:  Office  of  Personnel 

Management. 

action:  .\otice  of  open  meetings. 

SUMMARY:  OPM  is  holding  open 
meetings  concerning  the  future  of  the 
Combined  Federal  Campaign.  According 
to  the  provisions  of  section  10  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  notice  is  hereby  given  that 
meetings  of  the  Director's  Task  Force  on 
the  Combined  Federal  Campaign  will  be 
held  on: 

DATES: 

September  16  1987, 10:00  a.m..  Federal 

Building,  Rdom  305C,  26  Federal 

Plaza.  New  York,  N.Y. 
September  23  1987, 1:00  p.m..  Federal 

Office  Builc  ing,  Room  350,  23  South 

Dearborn,  (Ihicago,  111. 
September  25  1987,  9:30  a.m.,  Federal 

Office  Buil(  ing.  Room  754.  525  Griffin 

Street,  Dalhs.TX 
September  29  1987,  9.30  a.m.,  San 

Francisco  F  egional  Training  Center, 

120  Howan   Street,  San  Francisco. 

CA. 

FOR  FURTHER^NFORMATICN  CONTACT: 

Jeremiah  J,  Barrett,  Secretary,  Director's 
Task  Force  oi  i  the  Combined  Federal 
Campaign.  19  X)  E  Street  NVV.,  Room 
7354.  VVashi.i  jton,  D.C.  20415,  (202)  632- 
55G4. 

suppuement;  ry  information:  All 

persons  wish  ng  to  testify  before  tho 
Task  Force  m  ast  submit  eight  copies  of 
their  testimoi  y  to  Mr.  Barrett  at  the 
above  addres  5  no  later  than  seven  days 
prior  to  the  m  eeting  at  which  they  wish 
to  testify. 

Office  of  Persa  inel  Management. 
Constance  Hoi  ler. 

Director. 

[FR  Doc.  87-20  95  Filed  9-2-87;  10:29  am] 

BILLING  COD€  esis-OI-M 


OFFICE  OF  THE  UNITED  STATES 

TRADE  REPRESENTATIVE 

[Docket  No.  301-61) 

Unfair  Trade  Practices:  Brazil  Patent 

Protection  for  Phar.Tiaceuticals:  Public 
Hearing 

agency:  Office  of  the  United  States 

Trade  Representative. 

action:  Notice  of  public  hearing. 

summary:  USTR  has  schedule  a  public 
hearing  in  this  investigation  for 
September  14. 1987,  at  the  Federal  Home 
Loan  Bank  Board  Building,  1700  G 
Street,  NW.,  Washington.  DC  in  the  6th 
floor  Board  Room. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christina  Lund.  Director  for  Brazil  and 
Southern  Cone  Affairs.  Office  of  the  U.S. 
Trade  Representative.  600  17th  Street, 
NW'.,  Washington,  DC,  telephone  (202) 
395-5190;  or  Catherine  R.  Field, 
Assistant  General  Counsel,  Office  of  the 
U.S.  Trade  Representative  (same 
address),  telephone  (202)  395-3432. 
supplementary  INFORMATION:  On  July 
23,  1987,  the  U.S.  Trade  Representative 
initiated  an  investigation  into  the 
Brazilian  Government's  denial  of  patent 
protection  to  pharmaceutical  products 
and  processes  for  their  manufacture. 
USTR  requests  coipments  regarding:  (1) 
The  effect  of  lack  Of  patent  protection  in 
Brazil  on  investmeait:  (2)  other  benefits 
that  could  accrue  \o  Brazil  when  they 
provide  patent  prdtection  to 
pharmaceuticals:  t  nd  (3)  the  effect  of 
Brazil's  policy  and  practice  of  denying 
patent  protection  (in  U.S.  firms  operating 
in  Brazil. 

A  public  hcarin;  is  scheduled  for 
September  14. 198  ',  at  10:00  a.m.  at  the 
Federal  Home  Loan  Bank  Board 
Building,  1700  G  S  reet,  NW., 
Washington,  DC  in  the  6th  floor  Board 
Room.  Interested  persons  desiring  to 
present  oral  testin  ony  must  submit  a 
request  in  writing,  accompanied  by  a 
statement  or  brief  in  20  copies  in  English 
by  noon,  Septem.b'r  7, 1987,  to  Christina 
Lund  or  Catherine  Field  at  the  address 
listed  above.  Remarks  at  the  hearing 
should  be  limited  o  a  15-minute 
summary  of  the  witten  statement  to 
allow  for  possible  questions  from  the 
hearing  officers. 

Persons  desirinj  to  make  written 
comments  only  sh  luld  provide  a  written 
statement  in  20  cofiies  in  English  by 
September  10. 1S8  ',  to  the  persons 
specified  above. 
Judith  Hippler  Bello, 
Chairman.  Section  3DI  Committee. 
[FR  Doc.  87-20589  Fied  9-2-87:  8:45  am) 

BILLING  CODE  31S0-C1-ii 


UM  I 


Federal  Register  /  Vol.  52.  No.  171  /  Thjrsdav.  Sept.^mber  3,  1987  /  Notices 


33;h: 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-24858;  File  No.  SR-Amex- 
87-1171 

Self-Regulatory  Organizations;  Filing 
and  Order  Granting  Accelerated 
Approval  of  Proposed  Rule  Change  by 
American  Stock  Exchange,  Inc. 
Relating  to  an  Extension  of  the  Rule 
126(g)  Precedence  Based  on  Size  Pilot 
Program 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  )une  18.  1987,  the 
American  Stock  Exchange.  Inc.  ("Amex" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission  the  proposed 
rjle  change  as  described  in  Items  I.  II. 
and  III  below,  which  Items  have  been 
rrepared  by  the  srlf-regulalory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
(  omments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulalory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  Proposes  to  extend  the 
Rule  126(g)  precedence  based  on  size 
pilot  program,  set  forth  in  File  No.  SR- 
Amex-86-14,'  unit  May  1,  1988. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary.  Amex,  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

It  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 


'  This  pilot  progr.im  was  originally  approveJ  for  a 
three  month  period  by  the  Commission  in  Securities 
Exchange  Act  Release  No.  23693,  October  9. 1986,  51 
FR  37358. 


A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of.  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

In  April  1986,  the  Amex  proposed  a 
three-month  pilot  program  under  Rule 
126(g)  during  which  orders  to  cross 
blocks  of  50.000  shares  or  more  would 
be  permitted  to  have  precedence  over 
other  bids  and  offers.  [See  File  No.  SR- 
Amex-86-14  and  the  Commission's 
order  approving  the  pilot,  note  1,  supra, 
for  details  of  the  program.)  On  February 
12.  1987  the  Amex  requested  an 
extension  of  the  Rule  126(g)  precedence 
based  on  size  pilot  program  until  May  1. 
1987  (File  No.  SR-Amex-88-6).  The  SEC 
granted  the  extension  on  March  20. 
1987.^  The  Amex  believes  that  extension 
of  the  pilot  program  for  an  additional 
year  will  enable  the  Exchange  to  study 
the  pilot  program  for  a  period  of  time 
sufficient  to  assess  adequately  the 
effectiveness  of  the  program. 

(2)  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)  of  the  Act  in 
general  and  furthers  the  objectives  of 
section  6(b)5  in  particular  in  that  it  is 
intended  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and  to  facilitate  transactions  in 
securities. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Solicitation  of  Comments 

In;erested  persons  are  invited  to 
submit  written  data,  views  and 
argum.ents  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 


and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NVV.,  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No.  SR- 
Amex-87-17  and  should  be  submitted 
by  September  24, 1987. 

IV,  Commission  F'ndinys  and  Order 
Granting  .\ccelerated  .■\ppro\al 

The  Amex's  original  proposal  to 
establish  block  size  precedence.'  was 
based  on  the  Exchange's  concern  that 
an  increasing  number  of  block 
transactions  in  Amex  listed  securities 
were  being  conducted  on  regional 
exchanges  rather  than  on  the  Amex.  The 
Amex  believed  the  reason  for  routing 
such  block  transactions  to  regional 
exchanges  was  not  the  cost  of 
transactions  on  the  Amex  but  rather  the 
difficulty  of  effecting  block  transactions 
of  large  size  without  losing  an  excessive 
number  of  shares  due  to  priority  rules. 

In  its  order  originally  approving  the 
Rule  126(g)  pilot,  the  Commission  stated 
that  it  was  unclear  from  the  data 
provided  by  Amex  that  the  Exchange 
was  losing  a  significant  amount  of  block 
order  business  to  regional  exchanges 
because  of  its  inability  to  provide  size 
precedence  to  such  orders  on  the  floor. 
In  addition,  the  Commission  expressed 
concern  about  changing  existing  Amex 
rules  so  that  large  institutional  investors 
executing  block  size  orders  would  have 
precedence  over  smaller  customer 
orders.  Nevertheless,  the  Commission 
decided  to  approve  the  proposal  on  a 
pilot  basis  in  light  of  the  fact  that  the 
size  precedence  would  only  be 
permitted  in  orders  to  cross  blocks  of 
50,000  shares  or  more.*  In  addition, 
Amex  indicated  that  it  would  carefully 
monitor  the  pilot  program  and  provide 
the  Commission  with  information 
regarding  the  operation  of  the  pilot  and 
its  impact  on  the  routing  of  block  orders 
from  Amex  to  regional  exchanges. 

As  we  noted  in  our  order  extending 
the  pilot  program  until  May  1, 1987,* 
Amex  had  stated  that  it  did  not  have 
sufficient  information  to  enable  it  to 
evaluate  the  effectiveness  of  the  pilot 
program  due  to  the  relatively  infrequent 


'  Securities  Exchange  Act  release  No.  24240. 
March  2a  1987.  52  FR  1043a 


'  See  note  1.  supra. 

*  The  Commission  noted  in  Its  order  that  it 
believes  that  this  restriction  will  serve  to  limit  the 
application  of  the  pilot  program  to  the  more  active 
and  liquid  Amex  issues. 

*  See  note  2.  supra. 
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use  of  the  pilot  program  procedures.  In 
spite  of  the  most  recent  extension  of  the 
pilot  program,  the  Commission  bt^Heves 
there  is  still  insufficient  information  to 
assess  the  effectiveness  of  the  Amex's 
pilot  program."  In  view  of  this,  the 
Fxchange  has  requested  an  extension  of 
the  pilot  program  for  one  year,  until  May 
1.  1988.  to  enable  the  Exchange  to  study 
the  pilot  for  a  period  of  time  adequate  to 
assess  the  effectiveness  of  the  program. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and  in  particular,  the 
requirements  of  Section  6  and  the  rules 
and  regulations  thereunder.  The 
Commission  believes  that  it  is 
appropriate  to  extend,  until  May  1.  1988, 
the  Amex  size  precedence  pilot  program 
in  order  to  allow  the  Exchange  to  collect 
additional  information  regarding  the 
operation  and  effectiveness  of  the  pilot, 
thereby  enabling  the  Exchange  to  assess 
aiiequately  the  effectiveness  of  the 
program.'' 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  so 
that  the  Amex's  pilot  program  under 
Rule  126(g)  may  continue  on  an 
uninterrupted  basis.  In  addition,  the 
Commission  has  not  received  any 
negative  comment  on  the  pilot  during  its 
operation. 

It  is  therefore  ordered,  pursuant  to 
section  19(h)(2)  of  the  Act,  that  the 
proposed  rule  change  be,  and  hereby  is, 
approved.  For  the  Commission,  by  the 
Division  of  Market  Regulation,  pursuant 
t(i  delegated  authority. 
Jonathan  G.  Katz, 
St'crelory. 

Dated:  August  27,  1987. 
[FR  Doc  87-20287  Filed  9-2-87;  8:45  am] 
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•  Ttie  Amex  provided  the  Commission  with  an 
anal>sis  of  the  results  of  the  Rule  126(g)  pilot 
prosram  for  the  penod  from  October  29. 19«6. 
through  February  28.  1987.  During  the  approximately 
four  month  period  covered  by  the  data,  the  block 
precedence  exemption  was  used  only  29  times  in  19 
different  securities  The  Commission  docs  not 
believe  that  this  data  provides  sufficient 
information  to  enable  the  Commission  to  evaluate 
the  effect  of  such  a  rule  on  those  bids  or  offers  over 
which  block  orders  are  given  size  precedence.  See 
letter  from  |ules  L.  Winters.  Senior  Vice  President. 
Trading  Analysis  Division.  Amex.  to  Sharon 
Lawson.  Branch  Chief.  Division  of  Market 
P.uuldlion.  SEC.  dated  April  24.  1987. 

'  Amex  has  indicated  that  it  will  provide  us  with 
information  on  the  pilot  by  February  1. 1988.  so  that 
the  Commission  has  lime  to  review  the  data  prior  to 
the  piljt  s  expiration. 


IRelease  No  34-24853:  File  No  SR-CBOE- 
87-241 

Self-Regulatory  Organizations; 
Chicago  Boartj  Options  Exchange. 
Inc.;  Order  Approving  Proposed  Rule 
Change 

On  June  9, 1987.  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE"  or 
"Exchange"]  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)  (1)  under  the  Securities  Exchange 
Act  of  1934  ("Act")  >  and  Rule  19b-^ 
thereunder,^  e  proposed  rule  change  to 
permit  the  CBOE  to  list  long  term  option 
series. 

The  proposed  rule  change  was  noticed 
in  Securities  Exchange  Act  Release  No. 
24662  (June  30,  1987),  52  FR  25678  (July  8. 
1987).  No  comments  were  received  by 
the  Commission  on  the  proposed  rule 
change. 

The  proposed  rule  change  will  allow 
the  Exchange  to  list  long  term  equity 
and  index  option  series.  Currently, 
CBOE  equity  options  generally  begin 
trading  approximately  nine  months  prior 
to  their  expiration  and  index  options 
begin  trading  12  months  prior  to  their 
expiration.  The  proposal  would  allow 
the  CBOE  to  list  option  series  that 
expire  12  to  24  months  from  the  time 
they  are  listed. 

The  CBOE  may  add  up  to  four 
additional  expiration  months  for  such 
longer  term  options.  When  listed,  such 
option  series  will  be  opened  for  trading 
either  when  there  is  buying  or  selling 
interest,  or  40  minutes  prior  to  the  close, 
whichever  occurs  first.  No  quotations 
will  be  posted  for  such  long  term  option 
series  until  they  are  opened  for  trading. 
When  these  option  series  have  less  than 
12  months  to  expiration  (nine  for  equity 
options),  they  will  be  treated  like  any 
other  non  lorig-term  option  for  all 
trading  procedures,  including  opening 
procedures. 

Strike  pricf  interval,  bid/ask 
differential,  and  continuity  rules  will  not 
apply  to  such  long  term  option  series 
until  the  time  to  expiration  is  less  than 
12  months  for  index  options  or  less  than 
nine  months  for  equity  options.  The 
CBOE  believes  it  is  appropriate  to  waive 
these  rules  irjitially  because  of  the  lack 
of  historical  pricing  data  upon  which  to 
base  such  prices.'  Strike  price  interval 


'  15  U.S.C.  78s(b)  (1)  (1982). 

'  17  CFR  240  lfb-4  (1986). 

'Telephone  conversation  between  Frederic 
krieger,  Associate  General  Counsel.  CBOE.  and 
Joseph  Furey.  Bmnch  Chief,  Division  of  Market 
Regulation.  Commission,  August  19, 1987. 


requirements  and  bid/ask  differential 
rules  currently  are  based  on  options  that 
expire  nine  to  12  months  from  the  time 
they  begin  trading.  There  currently  is  no 
basis  for  establishing  accurate  prices  for 
long-term  options  that  will  expire  12  to 
24  months  from  the  time  they  begin 
trading.  Moreover,  the  price  of  an 
option,  whether  an  equity  option  or  an 
index  option,  generally  is  dependent 
upon  a  series  of  factors. 

In  addition,  the  Commission  notes 
that  the  bad/ask  differential  and 
continuity  rules  are  part  of  the  general 
rule  that  obligates  market-makers  to 
maintain  a  fair  and  orderly  market.''  The 
Commission  believes  that  the 
requirements  of  this  rule  are  broad 
enough,  even  in  the  absence  of  bid/ask 
differential  and  continuity  requirements, 
to  allow  the  Exchange  authority  to  make 
a  finding  of  inadequate  market-maker 
performance  should  a  market-maker 
enter  into  transactions  or  make  bids  or 
offers  in  long  term  options  that  are 
inconsistent  with  the  maintenance  of  a 
fair  and  orderly  market. 

The  Commission  agrees  that  it  may  be 
impractical  for  the  CBOE  to  apply  the 
usual  strike  price  interval,  bid/ask 
differential,  and  continuity  rules  to  the 
longer  term  options.  However,  the  CBOE 
has  stated  that  it  will  monitor  the 
trading  in  the  longer-term  options 
closely  to  gain  experience  with  regard  to 
these  options,  and  that  it  will  reexamine 
the  applicability  of  these  rules  to  the 
long-term  options  in  one  year's  time.* 

The  proposed  rule  change  is  designed 
to  facilitate  transactions  in  options  by 
providing  investors  with  additional 
means  to  hedge  equity  portfolios  from 
long-term  market  risk.  The  proposal 
responds  to  requests  from  institutional 
customers  to  list  long  term  options. 
Currently,  institutional  customers  use 
options  to  hedge  the  risks  associated 
with  holding  diversified  equity 
portfolios.  The  proposal  would  allow 
institutions  to  use  long  term  options  to 
protect  portfolios  from  long-term  market 
moves  with  a  known  and  limited  cost. 
The  Commission  believes  that  the 
proposed  rule  change  will  thus  better 
serve  the  long-term  hedging  needs  of 
institutional  investors. 

Long  term  options  also  would  provide 
institutions  with  an  alternative  to 
insuring  portfolio*  with  futures 
positions.  Many  institutional  investors 
now  use  financialjy  equivalent  futures 


*See  CBOE  Rule  8.7  Obligations  of  Market 
Makers. 

'Telephone  conversption  between  Nancy 
Grossman.  Associate  (Jeneral  Counsel.  CDOE.  and 
Mary  Revell.  Staff  Attorney.  Division  of  Market 
Regulation.  Commissidn.  August  27. 19U7. 
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that  have  terms  of  12  months  or  more  to 
hedge  portfolio  risk,  and  then  "roll"  the 
futures  position  forward  to  the  next 
expiration  month  when  the  futures 
contract  expires,  to  the  competitive 
disadvantage  of  the  Exchange.  The 
Commission  believes  that  the  proposed 
long-term  options  will  provide 
institutions  with  a  broader  range  of 
choice  in  their  use  of  hedging  vehicles. 
and  will  place  options  on  a  more  equal 
position  with  futures  products. 

For  the  above  reasons,  the 
Commission  finds  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  rpgi)!ations  thereunder  applicable  to 
a  national  securities  exchange,  and.  in 
particular,  the  requirements  of  section 
6*  and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.'  that  the 
proposed  rule  change  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  deiegrfted 
authority.* 
lonathan  G.  Katz. 
Secretar}'. 

Dated:  August  27.  1987. 
[FR  Doc.  87-20288  Filed  &-2-67;  8:45  am] 

BILLING  CODE  80t(M>1-M 


[Release  No.  34-24854;  File  No.  SR-NASD- 
87-251 

Self-Regulatory  Organizations; 
Amendment  No.  1  to  Proposed  Rule 
Change  by  National  Association  of 
Securities  Dealers,  Inc.  Relating  to 
Prohibition  Against  Use  of  the  Small 
Order  Execution  System  ("SOES")  by 
non-SOES  Market  Makers 

Pursuant  to  section  19lb)(l)  of  the 
Securities  Exchange  Act  of  1934,  15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  June  24. 1987.  the  National 
Association  of  Securities  Dealers,  Inc. 
("N.ASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II,  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  On  August 
11.  1987,  the  .NASD  filed  Amendment 
No.  1  to  the  proposed  rule  change.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


'  IS  U.S.C  7af  (1982). 

'  15  U.S.C.  78*lbl(2)  (1982). 

"  17  era  200.30-3(3)  112)  0966). 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  amends 
paragraph  c(l)B  of  the  Rules  of  Practice 
and  Procedures  governing  the  N.^SD's 
Small  Order  Execution  System  ("SOES") 
to  prohibit  N.'^SD.AQ  market  makers 
from  using  SOES  to  execute  agency 
orders  in  securities  in  which  they  are 
not  registered  as  SOES  market  makers. 
In  addition  the  proposed  rule  change 
reorganizes  and  divides  the  existing 
language  of  the  rule  into  subsections, 
such  that  section  (c)(1)(B)  will  be  section 
(c)(l)B(i)-(iv). 

II.  Self-Regulatory  Organizations 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  witn  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  m  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
Statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  rule  change  to  the 

N.^SD's  SOES  operation  rules  and 
Amendment  No.  1  thereto  would 
prohibit  subscribers  to  the  National 
Association  of  Securities  Dealers 
Automated  Quotation  ("N.ASD.^Q") 
System  from  utilizing  SOES  to  execute 
agency  orders  in  securities  in  which  the 
subscribers  are  registered  as  NASDAQ 
market  makers  but  are  not  also 
registered  as  SOES  market  makers.  The 
NASD's  SOES  was  designed  to  provide 
a  cost-effective  system  for  the 
automated  execution  of  small,  public, 
agency  orders  in  NASDAQ  securities. 
Currently  customer  transactions  for  up 
to  1.000  shares  in  NASD.AQ  National 
Market  System  securities  or  up  to  500 
shares  in  other  NASDAQ  securities  may 
be  automatically  executed  th.-ough 
SOES.  Because  SOES  was  designed  to 
benefit  public  customers,  only  agency 
orders,  including  riskless  principal 
transactions,  received  from  public 
customers  may  be  entered  by  SOES 
order-entry^  firms  into  SOES  for 
execution. 

The  proposed  rule  filing  would 
prohibit  NASD.AQ  market  makers  from 


using  SOES  to  execute  agency  orders  in 
securities  in  which  they  are  not 
registered  as  SOES  market  makers.  For 
example,  if  firm  X  is  a  registered 
N,-\SD.AQ  market  maker  in  Apple 
Computer  but  is  not  a  registered  SOES 
market  maker  in  that  security  it  would 
be  prohibited  from  using  SOES  to 
execute  agency  trades  in  the  security. 

Although  statistics  compiled  by  the 
N.ASD  indicate  that  the  number  of 
agency  orders  entered  by  non-SOES 
m.arket  makers  is  minimal  in  comparison 
to  total  SOES  transaction  volume,  the 
Board  of  Governors  believes  that  the 
proposed  prohibition  will  eliminate  the 
possible  execution  of  principal 
transactions  through  SOES.  and  thus 
ensure  the  maximum  use  of  SOES  for 
the  benefit  of  public  customers.  In 
addition  to  the  above-referenced 
proposed  rule  change  to  section 
(c)(1)(B),  the  .N.ASD  is  proposing  to 
reorganize  and  divide  the  existing 
language  of  the  rule  into  subsections, 
such  that  section  (c)(l)(B)(i)-(iv)  will  be 
created. 

The  NASD  believes  the  proposed  rule 
change  is  consistent  with  sections 
llA(a)  and  15A(b)(6)  under  the  Act.  In 
pertinent  part,  section  15A(b)(6) 
provides  that  the  rules  of  a  registered 
securities  association  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and,  in  general,  to  protect 
investors  and  the  public  interest.  By 
prohibiting  the  use  of  SOES  by  non- 
SOES  NASDAQ  market  makers  the 
proposed  rule  change  eliminates  the 
possible  execution  of  principal 
transactions  through  SOES  thus 
protecting  public  customers.  The 
proposed  rule  change  is  also  consistent 
with  the  provisions  of  section  llA(a) 
under  the  Act  in  that  the  rule  change 
will  promote  the  maintenance  of  a  fair 
and  orderly  marketplace. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Association  believes  that  the 

proposed  rule  change  does  not  impose 
any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

The  Association  solicited  comments 
on  the  proposed  rule  change  in  Notice  to 
Members  87-6,  dated  January  30.  1987 
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(Notice"). '  Four  of  the  comments 
received  related  to  the  proposed  rule 
change.  Of  these,  three  came  from 
NASD  member  firms  and  one  came  from 
the  National  Security  Traders 
Association  ("NSTA"). 

Two  member  firms  supported  the 
aniendmenl  as  proposed.  The  NSTA 
found  no  fault  with  the  proposed 
amendm.ent  but  cautioned  the  NASD 
against  adopting  too  many  rules  that 
may  hamper  the  use  of  SOES  Finally, 
one  member  firm  opposed  adoption  of 
the  proposed  amendment,  emphasizing 
that  only  a  minimal  amount  of  orders 
would  be  affected  by  the  proposed  rule 
change.  This  member  firm  suggested 
that  a  rule  to  prohibit  such  activity 
St-emed  inappropriate. 

III.  Dates  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
piibiication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
orcanization  consents,  the  Commission 

will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule  change 
that  are  filed  with  the  Commission,  and 
al!  written  communications  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  US  C.  552  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 


'  Vr,  Niilice  also  soliriled  commeni  on  another 
(-.- jp'isfd  amt-ndmenl  lo  section  (c)(1)(B).  Al  this 
t.-iie   huwever.  the  NASD  has  determined  not  lo 
p'irs.i(-  di  !(i.T  on  the  second  dmendmeni  discussed 

m  \Uv  .Nutu  e 


the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  September  24, 1987. 

For  the  Commission,  by  the  Division 
of  Market  Regulations,  pursuant  to 
delegated  authority.  200.30-3(a)(12). 

Dated;  August  27,  1987. 

Jonathan  G.  Katz. 

Secretary.         j 

[FR  Doc.  87-20289  Filed  9-2-87;  8:45  a.m.] 
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[Release  No   34-24855;  File  No.  SR-NASD- 

87-21' 

Self  Regulatory  Organizations: 
Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Proposed  Amendments  to 
Schedule  E  of  the  NASD  By-Laws 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  April  21. 1987  the  National 
Association  Securities  Dealers.  Inc. 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  In  Items  I,  II  and  III  below, 
which  items  have  been  prepared  by  the 
NASD,  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I,  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Set  forth  below  is  the  text  of  a 
proposed  rule  change  to  Schedule  E  of 
the  By-Laws  ("Schedule  E")  of  the 
NASD.  Additions  are  italicized; 

deletions  are  in  brackets. 

Schedule  E — Distribution  of  Securities  of 
Members  and  Affihates 

Section  1 — General 

(a)  No  member  of  person  associated 
with  a  member  shall  participate  in  the 
distribution  of  a  public  offering  of  debt 
or  equity  securities  [issued  or]  to  be 
issued  by  the  member,  the  parent  of  the 
member,  or  an  affiliate  of  the  member 
and  no  member  or  parent  of  a  member 
shall  issue  securities  except  in 
accordance  with  this  Schedule. 

Section  2— Definitions 

For  purposes  of  this  Schedule,  the 
following  words  shall  have  the  stated 
meanings: 

(a)  Affiliate— 

(1)  a  company  which  controls,  is 
controlled  by  or  is  under  common 
control  with  a  member; 
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(2)  The  term  affiliate  is  presumud  to 
include,  but  is  not  limited  to,  the 
following  [F]  for  purposes  of  subsection 
2(a)(1)  [hereof,].- 

Section  2(a)(2)(iJthrough  Section 
2(a)(3)(iv);  no  change 

(v)  a  corporation,  trust,  partnership  or 
other  entity  issuing  financing 
instrument-backed  securities  which  are 
rated  by  nationally  recognized 
statistical  rating  organization  in  one  of 
its  four  highest  generic  rating 
categories. 

(b)  Beneficial  ownership — the  right  to 
the  economic  benefits  of  a  security. 

[(b))  (c):  no  change,  except  delete  "of 
the  class  of  securities  being  offered"  in 
(c)(3). 

[(c)]  [d]  through  [(e)]  [f]:  no  change 

((f)]  C?)  Immediate  family — parents, 
mother-in-law,  father-in-law.  husband  or 
wife,  brother  or  sister,  brother-in-law  or 
sister-in-law,  soon-in-laiv  or  daughter- 
in-law.  ofic/ children,  or  any  [relative] 
other  person  [to  whom  financial  support 
is  contributed  directly  or  indirectly  by 
an  employee  of,  or  person  associated 
with,  a  member]  who  is  supported, 
directly  or  indirectly,  to  a  material 
extent  by  an  employee  of  or  person 
associated  with  a  member. 

[{g)l  [h]  through  [(i)]  [/]:  no  change 

[(ill  (A)  Public  offering — any  primary 
or  secondary  distribution  of  securities 
made  pursuant  to  a  registration 
statement  or  offering  circular  including 
exchange  offer[ing|s,  rights  offerings, 
offerings  made  pursuant  to  a  merger  or 
acquisition,  straight  debt  offerings  and 
all  other  securities  distributions  of  any 
kind  whatsoever,  except  any  offering 
made  pursuant  to  an  exem.ption  under 
Sections  4(1 ),  [or]  4(2).  or  4(6)  of  the 
Securities  Act  of  1933,  as  amended,  or 
pursuant  to  Rule  504  (unless  considered 
a  public  offering  in  the  states  where 
offered).  Rule  505  or  Rule  506  adopted 
under  the  Securities  Act  of  1933,  as 
amended. 

[(k)  (/)  through  [(m)]  (/?):  no  change 

Section  3 — Participation  in  Distribution 
of  Securities  of  Member  of  Affiliate 

(a)  No  member  shall  underwrite, 
participate  as  a  member  of  the 
underwriting  syndicate  or  selling  group, 
or  otherwise  assist  in  the  distribution  of 
a  public  offering  of  an  issue  of  debt  or 
equity  securities  [issued  or]  to  be  issued 
by  the  member  or  an  affiliate  of  the 
member  unless  the  member  is  in 
compliance  with  subsection  3(b)  and 
[either]  subsection  3(c)  [or  3(dj]  below 

[.  depending  on  the  nature  of  the 
member's  participation], 

(b)  In  the  case  of  a  member  which  is  a 
corporation,  the  majority  of  the  board  of 
directors,  or  in  the  case  of  a  member 


Federal  Register  /  Vol.  52.  No.  171   /  Thursday.  September  3.  1987  /  Notices 


which  IS  a  partnership,  a  majority  of  the 
general  partners  or,  in  the  case  of  a 
member  which  is  a  sole  proprietorship, 
the  proprietor  as  of  the  date  of  the  filing 
of  the  registration  statement  and  as  of 
the  effective  date  of  the  offenng  shall 
have  been  actively  engaged  in  the 
investment  banking  or  securities 
business  for  the  five  year  period 
immediately  preceding  the  filing  of  the 
registration  statement. 

(c)  If  a  member  proposes  to 
underwrite,  participate  as  a  member  of 
the  underwriting  syndicate  or  selling 
group,  or  otherwise  assist  in  the 
distribution  of  a  public  offering  of  [debt 
or  equity]  its  oivn  or  an  affiliate's 
securities  subject  to  this  Section  without 
limitation  as  to  the  amount  of  securities 
to  be  distributed  by  the  member,  one  or 
more  of  the  following  three  criteria  shall 
be  met: 

(11  the  price  at  which  an  equity  issue 
or  the  yield  at  which  a  debt  issue  is  to 
be  distributed  to  the  public  is 
established  at  a  price  no  higher  or  yield 
no  lower  than  that  recommended  by  a 
qualified  independent  underwriter 
which  shall  also  participate  in  the 
preparation  of  the  registration  statement 
and  the  prospectus,  offering  circular  or 
similar  document  and  which  shall 
exercise  the  usual  standards  of  "due 
diligence"  in  respect  thereto;  provided, 
however,  that  an  offering  of  securities 
by  a  member  which  has  not  been 
actively  engaged  in  the  investment 
banking  or  securities  business,  in  its 
present  form  or  as  a  predecessor 
broker/dealer,  for  at  least  the  five  years 
immediately  preceding  the  filing  of  the 
registration  statement  shall  be  managed 
by  a  qualified  independent  underwriter 
or 

(2)  the  offering  is  of  a  class  of  equity 
securities  for  which  a  bona  fide 
independent  market  exists  as  of  the  date 
of  the  filing  of  the  registration  statf»menf 
and  as  of  the  effective  date  thereof:  or 

(3)  the  offering  is  of  a  class  of 
securities  rated  Baa  or  better  by 
Moody's  rating  service  or  Bbb  or  better 
by  Standard  &  Poor's  rating  service  or 
rated  in  a  comparable  category  by 
anothei  rating  service  acceptable  to  the 
[Association!  Curporation. 

|(d)  A  member  may  participate  as  a 
member  of  the  underwriting  syndicate  or 
selling  group  in  the  distribution  of  a 
public  offering  of  debt  or  equity 
securities  subject  to  this  Section  without 
regard  to  the  requirements  of  subsection 
(c)  if  the  member  restricts  its 
participation  to  an  amount  not 
exceeding  ten  percent  of  the  total  dollar 
amount  of  the  offering  and  the  offering 
is  underwritten  on  a  firm  commitment 
basis  and  managed  by  a  qualified 
independent  underwriter.) 
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Elscrow  of  FVoceedsJ 


Section  4 — 
Disclosure 

[|a)  All  proceeds  from  an  offering  by  a 
member  of  its  secunties  shall  be  placed 
in  a  duK  established  escrow  account 
and  shall  not  be  released  therefrom  or 
used  by  a  member  in  any  manner  until 
the  member  has  comphed  with  Section  5 
hereof.] 

[(b)]  [a]  Any  member  offenng  its 
secunties  pursuant  to  this  Schedule 
shall  disclose  in  the  registration 
statement,  offering  circular  or  similar 
document  a  date  by  which  the  offering  is 
reasonably  expected  to  be  completed 
and  the  terms  upon  which  the  proceeds 
will  be  released  from  the  escrow- 
account  described  in  subsection  5(a) 
[hereof.].- 

[b]  All  offerings  included  within  the 
scope  of  this  Schedule  shall  disclose  in 
the  underwriting  section  of  the 
registration  statement,  offering  circular 
or  similar  document  that  the  offering  is 
being  made  pursuant  to  the  provisions 
of  this  Schedule,  that  the  offering  is 
being  made  by  a  member  of  its  own 
securities  or  those  of  an  affiliate,  the 
name  of  the  member  acting  os  qualified 
independent  underwriter  if  any,  and 
that  such  member  is  assuming  the 
responsibilities  of  acting  as  a  qualified 
independent  underwriter  in  pricing  the 
offering  and  conducting  due  diligence. 

Section  5 — Escrow  of  Proceeds;  Net 
Capital  Computation 

(o)  All  proceeds  from  an  offering  by  a 
member  of  its  securities  shall  be  placed 
in  a  duly  established  escrow  account 
and  shall  not  be  released  therefrom  or 
used  by  a  member  in  any  manner  until 
the  member  has  complied  with 
subsection  5(b}hereof 

[b]:  no  change 

Section  6 — Audit  Committee[s] 

Section  6  through  Section  8:  no  change 

Section  9 — Offerings  Resulting  in 
Affiliation  or  Public  Ownership  of 
Member 

If  an  issuer  proposes  to  direct  all  or 
part  of  the  proceeds  from  a  public 
offering  to  a  member  or  exchange 
securities  by  means  of  a  public  offering 
for  an  interest  in  a  member,  and  the 
member  is,  or  as  a  result  of  the  proposed 
transaction  would  be,  an  affiliate  of  the 
issuer,  or  if  an  issuer  proposes  to  engage 
in  any  offering  which  results  in  the 
public  ownership  of  a  member,  or  if  an 
issuer  proposes  to  utilize  the  proceeds 
from  a  public  offering  to  register  a 
member,  or  if  a  member  proposes 
simultaneously  or  subsequent  to  a 
public  offering  to  enter  into  a 
transaction  with  the  issuer  or  an 
affiliate  of  the  issuer  end  as  a  result  of 


the  transaction  would  be  an  affiliate  of 
the  issuer  the  offering  shall  be  subject 
to  the  provisions  of  this  Schedule  [E]  to 
the  same  extent  as  if  the  [offenng  were 
of  securities  issued  by  a  member] 
transaction  had  occurred  prior  to  the 
filing  of  the  offering. 

Section  10  through  Section  12:  no  change 

Section  13 — Sales  to  Employees— No 
Limitations 

Notwithstanding  the  provisions  of  the 
Board  of  Governors"  Interpretation  With 
Respect  To  Tree-Riding  and 
Withholding,"  a  member  may  sell 
securities  issued  by  a  member  [or  an 
affiliate]  a  parent  of  a  member,  or  by  an 
issuer  treated  as  a  member  or  parent  of 
a  member  under  [which  is  subject  to] 
Section  9  hereof  to  the  member's 
employees:  potential  employees 
resulting  from  intended  mergers, 
acquisitions,  or  other  business 
combination  of  members  resulting  in  one 
public  successor  corporation,  or  persons 
associated  with  it;  and  the  immediate 
family  of  such  employees  or  associated 
persons  w-ilhout  bm.itation  as  to  amount 
and  regardless  of  whether  such  persons 
have  an  investment  history  with  the 
member  as  required  by  that 
Interpretation;  provided,  however,  that 
in  the  case  of  an  offering  of  equity 
securities  for  which  a  bona  fide 
independent  market  does  not  exist,  such 
secunties  shall  not  be  sold,  transferred, 
assigned,  pledged  or  hypothecated  for  a 
period  of  [six]  five  months  following  the 
effective  date  of  the  offering. 

Section  14 — Filing  Requirements; 
Coordination  with  Corporate  Financing 
Interpretation 

(a)  Nothwithstanding  the  provisions  of 
the  "Interpretation  of  the  Board  of 
Governors — Review  of  Corporate 
Financing"  relating  to  factors  to  be 
taken  into  consideration  in  determining 
underwriter's  compensation,  the  value 
of  securities  of  a  new  corporate  member 
succeeding  to  a  previously  established 
partnership  or  sole  proprietorship 
member  acquired  by  such  member  or 
person  associated  therewith,  or  created 
as  a  result  of  such  reorganization,  shall 
not  be  taken  into  consideration  in 
determining  such  compensation. 

(b)  All  offerings  of  securities  included 
within  the  scope  of  this  Schedule  shall 
be  subject  to  the  provisions  of  the 
"Interpretation  of  the  Board  of 
Governors — Review  of  Corporate 
Financing"  and  documents  and  filing 
fees  relating  to  such  offerings  shall  be 
filed  with  the  Corporation  pursuant  to 
the  provisions  of  that  Interpretation.  The 
responsibility  for  filing  the  required 
documents  and  fees  shall  be  that  of  the 
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member  issuing  securities,  or,  in  the 
case  of  an  issue  of  an  affiliate,  the 
managing  underwriter  or,  if  there  is 
none,  the  member  affihated  with  the 
issuer. 

(c)  All  offerings  included  within  the 
scope  of  this  Schedule  are  required  to 
be  filed  with  the  Corporation,  with  the 
appropriate  documents  and  filing  fee 
referred  to  unde  subsection  14(b). 
notwithstanding  the  fact  that  the 
offering  may  otherwise  be  expressly 
exempted  from  filing  under  the 
provisions  of  the  "Interpretation  of  the 
Board  of  Governors — Review  of 
Corporate  Financing. " 

Section  15  through  Section  17:  no  change 

II.  Self-Regulatory  Organization's 
Statement  Regarding  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission  the 
NASD  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  test  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  .NASD  has 
prepared  su.nimaries,  set  forth  in 
sections  (A).  (B)  and  (C)  below  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

Schedule  E  is  intended  to  address  the 
conflicts  of  interest  which  are  present 
when  a  member  performs  the  traditional 
underwriting  functions  of  structuring  the 
offering,  negotiating  the  underwriting 
arrangements,  establishing  the  public 
offering  price,  performing  due  diligence 
and  recommending  the  purchase  of 
securities  to  customers  at  the  same  time 
that  the  member  or  an  affiliate  of  the 
member  is  the  issuer.  The  NASD  is 
proposing  a  number  of  amendments  to 
Schedule  E  that  are  intended  to  clarify 
the  scope  and  application  of  the 
Schedule.  The  majority  of  the  proposals 
do  nut  contain  substanti\e  changes,  but 
merely  clarify  certain  provisions  and 
incorporate  interpretations  of  the 
Schedule  However,  one  proposal  to 
exempt  Investment  grade  financing 
instrument-backed  securities  from 
compliance  with  Schedule  E  represents 
a  substantive  change. 

Section  1- 


General 

The  NASD  is  proposing  to  amend  t.  •? 
provision  to  clarify  that  Schedule  E  is 
applicable  to  offerings  by  a  parent  of  a 
member,  as  defined  in  current 
Subsection  2(g)  of  Schedule  E. 


regardless  of  whether  the  member 
participates  in  the  offering.  Further,  a 
technical  amendment  is  proposed  to  be 
made  to  this  provision  to  clarify  that 
Schedule  E  applies  to  both  debt  and 
equity  public  offerings  of  securities. 

Section  2 — Definitions 

Affiliate— Section  2(a)  of  Schedule  E 
defines  when  an  issuer  is  considered  to 
be  an  affiliate  of  a  member  firm.  The 
NASD  is  concerned  that  members  and 
their  counsel  may  look  to  the 
presumptions  contained  in  subsection 
2(a)(2)  as  the  sole  bases  upon  which 
affiliation  may  be  found.  Therefore,  the 
NASD  is  proposing  to  amend  the 
introductory  language  of  Subsection 
2(a)(2)  to  clarify  that  the  term  affiliate 
"is  presumed  to  include,  but  is  not 
limited  to"  those  situations  described  in 
the  enumerated  presumptions. 

Exemption  for  Financing  Instrument- 
Backed  Securities — The  NASD  is 
proposing  to  amend  Subsection  2(a)(3) 
to  exempt  from  Schedule  E  distributions 
by  members  and  associated  persons  of 
securities  issues  by  affiliates  of 
members  organized  solely  for  the 
purpose  of  offering  investment  grade 
securities  to  the  public  collateralized 
with  a  specified  portfolio  of  debt 
instruments. 

Where  an  offering  of  financing 
instrument-backed  securities  rated 
investment  grade  is  not  issued  by  a 
member's  affiliate,  such  offerings  are 
exempt  from  NASD  review  pursuant  to 
an  exemption  incorporated  in  the 
Interpretation  of  the  Board  of 
Governors — Review  of  Corporate 
Financing.  Article  III,  Section  1  of  the 
NASD  Rules  of  Fair  Practice  ("Corporate 
Financing  Interpretation").  '  The 
exemption  reflects  the  NASD  view  that 
competitive  market  forces  that 
ordinarily  affect  investment  grade  debt 
can  be  relied  upon  to  assure  its  fair 
pricing  and  the  fairness  and 
reasonableness  of  underwriting 
compensation.  The  NASD  believes  that 
a  member's  conflicts  of  interest 
addressed  by  Schedule  E.  related  to  the 
pricing  of  the  offering,  the  member's  due 
diligence  obligation  and  suitability  of 
investors,  are  absent  in  distributions  of 
financing  instrument-backed  securities 
that  have  received  an  investment  grade 
rating.  Such  an  investment  grade  rating 
reflects  the  confidence  of  the  rating 
agency  regarding  the  ability  of  the 
issuing  entity  to  pay  dividends  and  to 
redeem  the  obligation  when  required  to 
do  so.  In  addition,  the  investment  grade 
rating  of  securities  routinely  results  in 
their  sales  to  investors  that  are  of  an 


institutional  or  a  financially 
sophisticated  nature. 

Further,  since  Subsection  2(a)(3)(iv)  of 
Schedule  E  contains  an  exemption  for 
debt  and  equity  securities  issued  by  a 
direct  participation  program,  as  defined 
in  Article  III.  Section  34  of  the  Rules  of 
Fair  Practice,  offerings  of  financing 
instrument-backed  securities  issued  by  a 
general  or  limited  partnership  or  by  a 
trust  are  exempt  from  Schedule  E. 
Therefore,  it  is  only  offerings  by 
corporate  issues  of  financing  instrument- 
backed  securities  that  are  subject  to 
Schedule  E.  However,  members  and 
their  counsel  do  not  appear  to  be 
generally  aware  that  an  exemption  is 
available  for  offerings  of  investment 
grade  financing  instrument-backed 
securities  issued  by  a  trust.  Therefore,  to 
avoid  confusion  on  the  part  of  members 
and  their  counsel  as  to  whether  offerings 
of  financing  instrument-backed 
securities  by  non-corporate  issuers 
qualify  for  an  exemption  from  Schedule 
E,  the  NASD  is  proposing  that  new 
Subsection  2(a)(3)(v)  to  Schedule  E 
provide  an  exemption  from  Schedule  E 
for  offerings  by  a  "corporation,  trust, 
partnership  or  other  entity  issuing 
financing  instrument-backed  securities 
which  are  rated  by  a  nationally 
recognized  statistical  rating  organization 
in  one  of  its  four  highest  generic  rating 
categories," 

Beneficial  Ownership — For  purposes 
of  determining  affiliation,  Subsection 
2(a)(2)  of  Schedule  E  bases  a 
presumption  of  affiliation  on  the 
beneficial  ownership  of  10%  or  more  of 
the  outstanding  voting  securities  of  one 
entity  by  the  other  entity.  Subsequent  to 
the  adoption  of  amendments  to  Schedule 
E  in  1983.  the  Board  of  Governors 
approved  an  interpretation  that  the 
concept  of  beneficial  ownership 
contained  in  Schedule  E.  as  well  as  in 
the  Venture  Capital  Restrictions 
contained  in  the  Corporate  Financing 
Interpretation,  refers  to  the  ownership  of 
the  economic  benefits  of  the  security, 
rather  than  the  right  to  vote  the 
security.^  Therefore,  the  NASD  is 
proposing  to  amend  Schedule  E  to 
include  in  new  Subsection  2(b)  a 
definition  of  the  term  "beneficial 
ownership"  to  provide  that  beneficial 
ownership  is  based  on  the  "right  to  the 
economic  benefits  of  a  security." 

Immediate  Family — The  NASD  is 
proposing  to  amend  the  term 
"immediate  family"  contained  in  current 
Subsection  2(f)  of  Schedule  E  to  include 
the  son-in-law  or  daughter-in  law  and 
any  other  person  who  is  supported. 


'  See  NASD  Manual.  ^2151,  p.  2025  (exemptions  1 
and  4|,  May  1986 


=  See  SR-NASD-80-29;  NASD  Notice  to  Memoero 
83-45  (August  17,  1983) 
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directly  or  indirectly,  to  a  rr.dterial 
extent  by  an  employee  cf,  or  person 
associated  with  a  member,  in  order  to 
incorporate  language  similar  to  that 
contained  m  the  Interpretation  of  the 
Board  of  Govrmors — "Free  Riding  and 
Withholding".  Article  III.  Section  1  of 
t'ne  N.'VSD  Rules  of  Fair  Practice.^ 
Public  Offering— The  NASD  is 
proposing  that  the  definition  of  puljiic 
offering  contained  in  current  Subsection 
2(j)  of  Schedule  E  be  an^endtd  to  reflect 
exemptions  from  Schedule  E  for 
offerings  pursuant  to  section  4(6)  of  the 
Securities  Act  of  1933.  Rule  504  (unless 
considered  a  public  offering  in  the  stales 
where  offered],  Rule  505,  and  Rule  506  of 
Regulation  D  adopted  by  the  Securities 
end  Exchange  Commission. 

Section  3 — Experience.  Pricing  and  Due 
Diligence 

The  N.ASD  is  proposing  to  amend  this 
section  by  deleting  Subsection  3(d)  and 
amending  Subsection  3(3(  in 
coordination  therewith.  Prior  to  the 
adoption  of  amendments  to  Schedule  E 
in  1983.  Schedule  E  required  the 
participation  of  two  qualified 
independent  undenvriters.  except  that 
only  one  qualified  independent 
underwriter  was  required  under 
Subsection  3(d]  where  the  offering  was 
underwritten  on  a  "firm  com.mitment" 
basis,  was  managed  by  the  qualified 
independent  underwriter  and  the 
affiliated  member  limited  its 
participation  to  no  more  than  10"o  of  the 
total  dollar  amount  of  the  offering. 
Subsection  3id)  is  now  unnecessary  as 
Subsection  3(c)  was  modified  to  only 
require  the  participation  of  one  qualified 
independent  underwriter  and  permits 
the  affiliated  member  to  participate  to 
an  unlimited  extent  in  the  offering. 

Subsection  3(c)  is  proposed  to  be 
amended  to  clarify  that  compliance  with 
Sectiiin  3  is  required  only  when  a 
member  is  participating  in  a  distribution 
cf  its  own  or  an  affiliate's  securities. 

Section  4 — Escrow  of  Proceeds 

The  N.^SD  is  proposing  that 
provisions  of  Subsection  (a)  of  Section  4 
of  Schedule  E  be  located  in  Section  5  as 
Subsection  (a)  thereof  in  order  to  clarify 
the  interrelation  of  the  escrow 
requirement  and  the  requirement 
contained  in  Section  5  of  computing  net 
capital  prior  to  the  release  of  offering 
proceeds  from  escrow. 

Current  Subsection  4(b)  requires 
disclosure  in  the  offering  document  of 
the  dote  when  a  member  expects  to 
complete  its  offering  of  a  security  and 
the  terms  under  which  the  proceeds  will 


^  See  SR-NASD-82-15;  NASD  Notice  to  Mombers 
«.)-68  (December  12.  1983). 


be  released  from  escrow.  The  NASD  is 
proposing  that  Subsection  (b)  be 
redesignated  as  Subsection  (a)  of 
Section  4.  Further,  the  NASD  is 
proposing  that  a  new  Subsection  (b)  be 
added  to  Section  4  to  clarify  disclosure 
requirements  with  respect  to  all 
offerings  subject  to  Schedule  E.  The  new 
provision  is  intended  to  codify  current 
,\,'\SD  policy  in  this  area.  Finally,  the 
NASD  is  proposing  that  the  title  of 
Section  4  be  changed  to  "Disclosure". 

Section  5 — Net  Capital  Computation 

This  section  is  proposed  to  be 
amended  to  include  as  new  Subsection 
(a)  the  provision  previously  in 
Subsection  4(a)  which  requires  a 
mem.ber  issuing  its  own  securities  to 
place  the  offering  proceeds  in  an  escrow 
account.  Further,  the  current  language  of 
Section  5  is  proposed  to  be  retaind  in 
Subsection  (b)  thereof.  FinaHy,  the 
.N'ASIO  is  proposing  to  change  the  title  of 
Section  4  to  "Escrow-  Proceeds:  Net 
Capital  Computation".  The  NASD 
believes  that  the  interrelationship  of  the 
jirovisions  contained  in  Sections  4  and  5 
will  be  clearer  to  the  membership  if 
combined  into  one  section. 

Section  9 — Offerings  Resulting  in 

Affiliation  or  Public  Ownership  of  a 
Member 

Section  9  is  intended  to  provide  a 
basis  for  applying  Schedule  E  to  an 
offering  by  an  issue  which  is  not  an 
affiliate  of  a  member  at  the  time  of  filing 
the  offering,  but  as  a  result  of  the 
offering  will  be  a  member's  affiliate.  In 
addition.  Section  9  requires  compliance 
with  the  Schedule  where  the  offering 
would  result  in  the  public  ownership  of 
a  member.  The  provision  currently 
specifically  fails  to  address  two 
situations  where  the  N.^SD  believes 
Schedule  E  is  applicable.  As  the  NASD 
has  consistently  required  compliance 
with  Schedule  E  in  the  following 
situations.  Section  9  is  proposed  to  be 
amended  to  clarify  that  Schedule  E  is 
applicable  to  situations  where  the  issue 
proposes  to  utilize  the  offering  proceeds 
to  register  a  member  and  where  a 
member  would  become  an  affiliate  of 
the  issuer  as  a  result  of  a  transaction 
with  the  issuer  or  its  affiliate  that  occurs 
simultaneously  or  subsequent  to  the 
public  offering.  In  addition,  the  NASD  is 
proposing  to  amend  Section  9  to  clarify 
that  offering  within  Section  9  shall  be 
subject  to  Schedule  E  "to  the  same 
extent  as  if  the  transaction  had  occurred 
prior  to  the  filing  of  the  offering."  Thus, 
pursuant  to  the  latter  proposed 
amendment,  if  a  transaction  should 
occur  simultaneous  with  the  offering 
that  would  result  in  the  issuer  becoming 
a  parent  of  a  member,  the  offering  would 


be  subject  to  Schedule  E  as  if  the 
offering  were  by  a  parent  of  a  member. 
In  comparison,  if  the  issuer  proposes  to 
utilize  the  proceeds  of  the  offering  to 
register  a  member,  the  offering  would  be 
subject  to  Schedule  E  as  if  by  a  member 
firm. 


Section  13 — Sales  to  Employees- 
Limitations 


-No 


Section  13,  which  provides  an 
exemption  from  the  Free-Riding  and 
Withholding  Interpretation  for  sales  to 
employees  of  a  member,  is  proposed  to 
be  amended  to  clarify  that  employees  of 
a  member  are  only  permitted  to 
purchase  securities  of  the  member  or 
those  of  the  member's  parent.  In 
addition.  Section  13  is  proposed  to  be 
amended  to  reduce  the  lock-up  period 
on  securities  acquired  by  a  person 
associated  with  a  member  where  an 
independent  market  does  not  exist  for 
such  securities,  from  six  to  five  months 
following  the  effective  date  of  the 
offering. 

Section  14 — Filing  Requirements 

Pjirsuant  to  Section  15  of  Schedule  E. 
the  filing  requirements  of  Schedule  E 
contained  in  Section  14  take  precedence 
over  the  filing  requirements  contained  in 
the  Corporate  Financing  Interpretation. 
The  Corporate  Financing  Interpretation 
was  recently  amended  to  clarify  that 
certain  offerings  exempt  from  the 
Corporate  Financing  Interpretation  filing 
requirements  are  nonetheless  required 
to  be  filed  if  subject  to  Schedule  E.*  The 
NA.SD  is  proposing  to  adopt  new 
Subsection  14(c)  of  Schedule  E  to  clarify 
that  members  are  required  to  file  public 
offerings  subject  to  Schedule  E  with  the 
NASD  for  review,  notwithstanding  the 
fact  that  such  offerings  may  not  be 
required  to  be  filed  pursuant  to  an 
exemption  from  filing  under  the 
Corporate  Financing  Interpretation. 

The  proposed  rule  change  to  Schedule 
E  is  consistent  with  the  provisions  of 
section  15A(b)(2)  of  the  Securities 
Exchange  Act  of  1934.  as  amended,  as  it 
is  intended  to  facilitate  compliance  by 
members  and  their  associated  persons 
with  the  provisions  of  Schedule  E  to  the 
NASD  By-Laws.  The  proposed 
amendments  to  Schedule  E  are  also 
consistent  with  the  provisions  of  section 
15A(b)(6)  of  the  Securities  Exchange  Act 
of  1934,  as  amended,  which  requires  that 
the  rules  of  registered  securities 
associations  promote  just  and  equitable 
principles  of  trade  and  protect  investors 
and  the  public  interest. 


*  See  Filf  No.  SR-NASD-a&-6:  Secunlips 
Exchange  Act  Release  No.  23094  l.\pril  2. 1986):  51 
KR  12010  (April  8. 1986). 
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B.  Se.'f-Regu/alory  Organization 's 
Statement  on  Burden  on  Competition 

The  Association  believes  that  the 
proposed  rule  change  will  not  result  in  a 
burden  on  competition  not  necessary'  in 
furtherance  of  the  purposes  of  the 
Securities  Exchange  Act  of  1934,  as 
fi.T.ended. 

C.  Self-Regualtory  Organization's 
Staement  on  Comments  on  the  Proposed 
Rule  Change  Received  from  Members, 

I'orticipants  or  Others 

The  Association  pubhshed  Notice  to 
Members  86-28  dated  April  22. 1986. 
requesting  comments  from  Association 
members  concerning  the  proposed 
amendments  to  Schedule  E.  Four 
comment  letters  were  received.  All  of 
the  comment  letters  addressed  the 
proposed  exemption  for  financing 
instrument-backed  securities.  Only  two 
commented  with  respect  to  other 
proposed  amendments.  As  a  result  of  its 
consideration  of  such  comments,  the 
.\.\SD  determined  to  make  some 
n-.odifications  to  the  amendments  that 
wt  re  originally  proposed  in  Notice  to 
Members  86-28. 

To  avoid  confusion  on  the  part  of 
members  and  their  counsel  as  to 
whether  offerings  of  financing 
instrument  backed  securities  by  non- 
corporate issuers  qualify  for  the 
proposed  new  exemptions,  the  NASD 
expanded  the  exemption  to  be  available 
to  a  corporation,  trust,  partnership  or 
other  entity  issuing  financing 
instrument-backed  securities. 

The  NASD  deleted  the  proposal  to 
clarify  in  Section  1  that  "no  member  or 
affiliate  of  a  member"  shall  issue 
securities  except  in  accordance  with 
Schedule  E.  However,  in  reconsidering 
the  introductory  section  to  Schedule  E, 
the  NASD  determined  to  modify  that 
provision  to  specifically  reference 
offerings  by  a  "parent  of  a  member." 

In  response  to  a  comment,  the  NASD 
modified  its  proposal  in  .Notice  to 
Members  86-28  to  amend  the 
introductory  language  of  Subsection 
2(a)(2)  to  state  that  "The  term  affiliate 
shall  include,  but  is  not  limited  to." 
those  specified  situations  included  in  the 
subprovisions  of  that  subsection,  to 
clarify  that  "The  term  affiliate  is 
presumed  to  include. .  .  ."  In  addition, 
the  NASD  modified  the  proposed 
amendment  to  the  definition  of 
"immediate  family"  contained  in  current 
Subsection  2{f}  of  Schedule  E,  in 
accordance  with  the  Frt.-'  Riding  and 
W  ithhulding  Interpretatiua.  to  make  it 
cie.ir  that  the  definition  includes  "any 
other  person  who  is  supported,  directly 
nr  indirectly,  to  a  material  extent  bv  an 


employee  of  or  a  person  associated 
with,  a  member." 

The  NASD  received  an  objection  to 
the  proposal  to  adopt  new  SubsecUon 
4(b)  to  require  that  the  offering 
document  disclose  that  a  member  has 
assumed  the  responsibility  of  acting  as  a 
qualified  independent  underwriter  in 
pricing  the  oflering  and  conducting  due 
diligence  on  the  basis  that  "due 
diligence"  is  an  affirmative  defense,  not 
an  affirmative  obligation  of  an 
underwriter  under  section  11  of  the 
Securities  Act  of  1933.  The  NASD 
determined  that  although  "due 
diligence"  is  an  affirmative  defense 
under  section  11  of  the  Securities  Act  of 
1933  for  underwriters  participating  in  an 
offering,  it  is  an  affirmative  obligation  of 
a  "qualified  independent  underwriter" 
pursuant  to  the  provisions  of  Schedule 
E.  It  is  the  NASD's  belief  that  the 
offering  document  should  disclose  the 
qualified  independent  underwriter's 
affirmative  obligation  under  Subsection 
3(c)(1)  to  conduct  "due  diligence." 

Finally,  one  comment  letter  expressed 
opposition  to  the  NASD  proposal  to 
adopt  new  Subsection  14(c)  of  Schedule 
E  to  clarify  that  members  are  required  to 
file  pubhc  offerings  subject  to  Schedule 
E  with  the  NASD  for  review, 
notwithstanding  the  fact  that  such 
offerings  may  not  be  required  to  be  filed 
pursuant  to  a»  exemption  from  filing 
under  the  CoBporate  Financing 
Interpretation.  Exemptions  from  the 
Corporate  Financing  Interpretation  filing 
requirements  reflect  the  view  of  the 
Association  l|iat  certain  conditions  are 
present  that  i^ill  independently  assure 
fair  compensation  and  reasonableness 
of  offering  teims  and  arrangements. 
However.  sucJ:  exemptions  were 
determined  to  be  available  only  in  the 
absence  of  confiict  of  interests  regarding 
pricing  and  due  diligence.  The  Corporate 
Financing  Interpretation  was  recently 
amended  to  darify  that  certain  offerings 
exempt  from  the  Interpretation's  filing 
requirements  are  nonetheless  required 
to  be  filed  if  subject  to  Schedule  E.* 

III.  Date  of  Effectiveness  of  Proposed 
Rule  Chani^e  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  or  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organizafion  Consents,  the  Commission 
will: 


'Id. 


UM  I 


A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  wTiften  subm.issions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington.  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule  change 
that  are  filed  with  the  Commdssion.  and 
written  communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  persons,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  p.'-ovisions 
of  5  U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section 
at  the  above  address.  Copies  of  such 
filing  will  also  be  available  for 
Inspection  and  copying  at  the  principal 
office  of  the  NASD.  All  submissions 
should  refer  to  the  file  number  in  the 
caption  above  and  be  submitted  by 
September  24, 1987. 

The  Commission  specifically  notes 
that  section  3(a);41)  of  the  Securities 
Exchange  Act  of  1S34  (15  U.S.C. 
78c(a)(41))  ("Exchange  Act")  defines  a 
mortgage  related  security  to  be  a 
security  rated  in  one  of  the  two  highest 
rating  categories  by  at  least  one 
nationally  recognized  statistical  rating 
organizafion  ("NRSRO ').  The 
Commission  also  notes  that  it  has  issued 
orders  exempting  certain  issuers  of 
mortgage  related  securities  from  all 
provisions  of  the  Investment  Company 
Act  of  1940  ("1940  Act").  «  Those  orders 
require,  based  on  section  3(a)(41)  of  the 
Exchange  Act.  that  the  securities  be 
rated  in  one  of  two  highest  rating 
categories  by  at  least  one  NRSRO. 
Exempting  from  Schedule  E  financing 
instrum.ent-backed  securities  that  are  in 
one  of  the  top  four  rating  categories,  as 
in  proposed  section  2{a)(3)(v)  of 
Schedule  E.  differs  from  the  existing 
exemptive  orders  issued  under  the  1940 
Act  and  from  section  3(a){41)  of  the 
Exchange  Act.  It  is  consistent,  however, 
with  existing  Schedule  E.  which 
provides  (Sections  3(b),  (c))  that  a 
memiber  complies  with  that  Schedule 
where  that  member  has  been  actively 


'Sep.  e.g..  Dean  Witter  CMO.  Investment  Co.  Act 
Rel.  No8. 15663  (April  3, 1987)  (52  FR  11897.  April  1,1. 
198")  and  15704  (April  21.  1987). 
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cnguged  in  the  securities  or  investment 
banking  business  fur  tlie  five-year 
period  immediately  preceding  the  filing 
of  the  registration  statement  and  is 
offering  a  class  of  securities  rated  in  one 
of  the  top  four  categories  by  either 
Moody's  or  Standard  and  Poor's,  or  in  a 
comparable  category  by  another  rating 
service  acceptable  to  the  NASD. 

Therefore,  the  Commission  requests 
specific  comments  on  whether  proposed 
S'-ction  2(a)(3)(v)  of  the  NASD's  rules 
ihould  be  limited  to  securities  that  are 
r.ited  by  a  N'RSRO  in  one  of  its  two 
li'ghest  rating  categories,  to  conform  the 
NASD's  rules  to  the  Exchange  Act.  or 
should  extend  to  securities  rated  by  a 
N'RSRO  in  one  of  its  four  highest  rating 
categories.  Further,  the  Commission 
requests  comment  on  whether  there  are 
any  financing  instrument-backed 
securities  that  would  fall  within  the 
proposed  exemption  by  virtue  of  being 
r.ited  in  the  ihird  ot  fourth  rating 
category. 

The  Commission  retains  discretion  to 
exempt  from  the  provisions  of  the  1940 
Act  only  mortgage  related  securities 
rated  in  one  of  the  top  rating  categories. 
irrespective  of  whether  the  NASD 
ultimately  extends  its  exemption  from 
Schedule  E  to  securities  rated  in  one  of 
the  top  four  categories. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to 
delegated  authoritv.  17  CFR  200.30- 
3(a)(12). 

]una'han  C.  Katz. 
Siicreiary. 

Dated:  August  27,  1987. 
(PR  Doc.  87-20290  Filed  9-2-87;  8:45  am) 
BILLING  CODE  8010-01-M 


(Release  No.  34-24859;  File  Nos.  SR-Phlx- 
87-24,  SR-Phlx-87-261 

Self-Regulatory  Organizations; 
Philadelphia  Stock  Exchange,  Inc.; 
Notice  and  Order  Granting 
Accelerated  Approval  to  Proposed 
Rule  Changes 

On  August  10  and  14.  1987. 
respectively,  the  Philadelphia  Slock 
Exchange.  Inc.  ("Phlx").  submitted  to  the 
Securities  and  Exchange  Commission 
(  'Commission"),  pursuant  to  section 
19(hj(l)  under  the  Securities  Exchange 
Act  of  1934  ("Act")  '  and  Rule  19b^ 
thereunder.^  proposed  rule  changes  to 
(1)  enable  the  Phlx  to  offer  European 
style  foreign  currency  option  contracts 
(  FCOs")  on  all  the  underlying  foreign 
currencies  on  which  it  currently  lists 
and  trades  American  stvle  FCOs;  /.<?., 


Australian  dollar,  British  Pound, 
Canadian  Dollar,  Deutsche  mark, 
European  Currency  Unit  ("ECU"), 
French  franc.  Japanese  yen.  and  the 
Swiss  franc:  and  (21  change  the  contract 
denominations  of  the  proposed  FCOs. 
No  comments  have  been  received  on  the 
proposed  rule  changes. 

On  July  30. 1987,  the  PHLX  and  the 
Chicago  Board  Options  Exchange 
( 'CBOE  ")  entered  into  an  agreement 
whereby  the  CBOE  agreed  to  wind 
down  and  transfer  to  the  PHLX  its  rights 
and  interests  to  European  style  FCOs 
presently  listed  on  the  CBOE  and  the 
outstanding  open  interest  therein.  Under 
this  agreement  the  PHLX  covenanted  to 
file  with  the  Commission  to  list  on 
PHLX,  effective  on  or  before  August  31, 
1987,  substantially  similar  European 
style  FCOs  in  series  with  existing  open 
interest  on  the  CBOE  as  of  the  close  of 
CBOE  European  style  FCO  trading. 

The  PHLX  proposes  to  differentiate 
the  proposed  European  style  FCOs  from 
the  American  style  contracts  it  currently 
trades  by  retaining  use  of  symbols 
beginning  with  the  letter  (C)  to  identify 
them.  Retention  of  these  symbols  will 
allow  securities  information  processors, 
broker-dealers,  and  the  investing  public 
to  maintain  existent  databases  intact.  At 
the  time  the  PHLX  begins  trading  these 
contracts,  the  terms  and  specifications 
of  the  contracts,  including  the  contract 
size,  will  in  all  respects  be  the  same  as 
they  currently  are  on  CBOE.  Thus, 
positions  previously  opened  on  the 
CBOE  can  be  closed  out  on  the  Phlx. 
The  one  exception  to  this  is  options  on 
the  ECU.  The  CBOE  currently  does  not 
trade  ECU  options.  The  PI  fLX  proposes 
to  introduce  European  style  ECU  options 
at  the  same  time  it  comm.ences  trading 
the  other  European  style  FCOs  now 
traded  on  the  CBOE.  The  Exchange 
proposes  that  these  ECU  options  would 
he  of  the  same  denomination  as  PHLX's 
existing  American  style  options 
contract. 

The  Exchange  also  proposes  to  halve 
the  size  of  each  of  the  European  style 
FCOs  except  the  Aastraiian  dollar  and 
the  ECU  contracts.'  This  would  make 
the  size  of  European  style  FCOs  the 
same  as  the  American  stj  le  FCOs. 

British  pound 12,500 

Canadian  dollar 50,000 

Deutsche  mark 62.500 

Swiss  franc ~ 125.000 

J.ipanese  Yen 6.250.000 

The  PHLX  believes  that  the  European 
exercise  feature  respecting  FCOs  will 


'  15  li  SC  78»(bl(l|(19«2). 
'  V  CKR  240  19b-4  (19B5). 


'  Respective  contract  denominations  are  as 
follows  (expressed  in  foreign  currency): 


appeal  to  potential  FCO  sellers  and 
spread  traders,  since  it  restricts  exercise 
until  the  trading  day  prior  to  expiration. 
The  PHLX  believes  trading  in  both 
American  and  European  style  FCOs  on 
♦he  same  trading  floor  will  increase 
liquidity  and  facilitate  opportunities  for 
hedging  and  arbitrage  activities  leading 
to  a  more  efficiently  priced  FCOs 
market.  Except  for  the  proposed 
restriction  on  early  exercise,  trading  in 
the  proposed  European  style  FCOs 
would  be  conducted  in  accordance  with 
existing  PHLX  FCO  rules.  In  addition, 
the  PHIJC  believes  that  uniformity  of 
contract  denomination  will  increase 
liquidity  and  facilitate  opportunties  for 
hedging  and  arbitrage  activities  more 
readily  than  retention  of  larger  size 
European  style  F^CO  contracts. 

Mechanically,  halving  the  size  of  the 
European  style  FCOs  will  be  a  very 
straightforward  process.  On  the 
effective  date  of  the  adjustement,  all 
open  positions  in  the  affected  European 
style  FCOs  will  be  doubled,  with  each 
contract  covering  half  of  the  former 
amount  of  underlying  currency.  This  will 
work  in  much  the  same  way  as  an 
options  contract  adjustment  following  a 
2-for-l  stock  split.  Unlike  a  stock  split 
adjustment,  however,  quotations  and 
strike  prices  will  be  unaffected  by  the 
adjustment.  Option  premiums  will  be 
essentially  halved,  though,  because  the 
quoted  premium  will  only  be  multiplied 
by  half  the  former  amount  of  underlying 
currency.  The  Exchange  will  make  clear 
the  impact  of  the  split  in  currency 
contract  size  by  issuing  an  educational 
memorandum  to  all  members  before  the 
effectiveness  of  the  split. 

The  Exchange  requests  accelerated 
approval  of  the  proposed  rule  changes 
so  that  the  PHLX  may  provide  for  an 
orderly  transition  of  trading  in  European 
style  FCO  contracts  from  the  CBOE.  The 
CBOE  has  represented  that,  as  of 
September  1. 1987,  it  anticipates  that  the 
principal  market-maker  in  FCOs  on  its 
floor  will  cease  to  be  active.  The  loss  of 
this  market  making  capacity  would  have 
an  adverse  impact  on  the  ability  of  the 
CBOE  and  its  members  to  maintain  a 
fair  and  orderly  market  in  European 
Style  FCOs.  Thus,  particularly  in  light  of 
existing  open  interest,  transfer  of  the 
trading  market  in  these  FCOs  to  the 
PHLX  would  facilitate  the  maintenance 
of  a  fair  and  orderly  market  in  these 
products.  With  the  Commission's 
approval,  the  PHLX  and  CBOE  have 
agreed  that  August  27.  1987  would  be 
the  last  day  on  which  these  contracts 
will  trade  on  CBOE,  and  on  August  28. 
1987  they  will  commence  trading  on 
PHLX.  Approval  by  the  Commission  of 
the  instant  proposed  rule  changes  before 
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those  dates  is  necessary  to  effectuate  an 
orderly  transition  of  trading  activity  in 
European  style  FCOs. 

The  Exchange  also  requests 
accelerated  approval  so  that  the 
adjustment  in  the  size  of  the  European 
style  F"COs  can  be  effectuated  as  of  the 
opening  of  trading  on  Monday, 
September  14,  1987,  the  first  trading  day 
after  the  September  FCO  expiration.  The 
Exchange  believes  that  selection  of  this 
date  will  minimize  any  hardships  on 
existing  holders  of  European  style  FCOs 
while  allowing  the  change  to  become 
effective  at  the  earliest  possible  date. 
The  Exchange  notes  that,  as  of  August  4. 
1987.  65.44%  of  the  open  interest  in  the 
European  style  FCOs  was  in  the  August 
and  September  contracts.  The  PHLX 
notes  that  it  is  a  relatively  simple 
matter,  particularly  in  light  of  the 
existing  open  interest  in  affected 
contract  positions,  for  the  Options 
Clearing  Corporation  {"OCC"),  member 
organizations,  and  the  small  number  of 
European  style  FCO  customers  holding 
positions  w^ith  expiration  terms  beyond 
September  to  simply  double  the  number 
of  contracts  outstanding  for  their 
accounts. 

The  Commission  finds  that  the 
proposed  rule  changes  are  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6,  and  the  rules 
and  regulations  thereunder.  The  PHLX 
currently  has  in  place  an  American-style 
FCO  program.  By  listing  European-style 
FCOs.  the  PHLX  will  enable  investors  to 
continue  to  choose  which  style  of  FCO 
they  wish  to  purchase  or  write. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  changes 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof 
because  the  proposed  rule  changes  will 
provide  for  an  orderly  transfer  of 
existing  trading  activity  in  European 
FCOs  from  the  CBOE  to  the  PHLX  prior 
to  the  September  FCO  expiration.  As  the 
PHLX  and  the  CBOE  have  determined, 
ar.d  the  Commission  has  agreed,  that 
August  27,  1987  will  be  the  last  trading 
day  for  these  contracts  on  the  CBOE,  the 
Commission  believes  it  is  appropriate  to 
allow  them  to  commence  trading  on  the 
PI  II.X  as  of  August  28.  1987.  The 
Commission  further  believes  that  the 
September  14.  1987  adjustment  date  for 
the  adjustment  in  FCO  denomination  on 
the  PHLX,  and  the  Exchange's 
commitment  to  issue  an  educational 
memorandum  to  all  members  before  the 
effectiveness  of  the  adjustment,  will  give 
existing  holders  of  European  style  FCOs 


sufficient  notice  of  the  impending 
change. 

Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  September  24, 1987. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,*  that  the 
proposed  rule  change  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Dated:  August  27, 1987. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  87-20291  Filed  9-2-87;  8:45  am] 

BILLING  CODE  60K)-01-M 

t  Release  No.  34-24357;  File  No.  SR-PHLX- 

87-27] 

Self-Regulatory  Organizations; 
Ptiiladelphia  Stock  Exchange,  Inc.; 
Notice  and  Order  Granting 
Accelerated  Approval  to  Proposed 
Rule  Change 

On  August  19, 1387,  the  Philadelphia 
Stock  Exchange,  Inc.  ("PHLX"). 
submitted  to  flie  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  section  19(b)(1)  under  the 
Securities  Exchange  Act  of  1934 
("Act")  >  and  Rule  19b-4  thereunder.*  a 
proposed  rule  change  to  clarify  that 
spread,  straddle  and  combination  orders 
in  the  Exchanges'  foreign  currency 
options  contracts  ("FCOs")  may  consist 


M5U.S.C.  78sjbl(2)|1982). 
>  17  CFR  200.3a-3(a)(12)(1985). 
'  15  U.S.C.  788(b)(1)  (1982). 
»17CFR240.19t--4(19B5). 


of  a  combination  of  American-style  and 
European-style  FCOs. 

On  )uly  30.  1987,  the  PHLX  and  the 
Chicago  Board  Options  Exchange 
("CBOE")  entered  into  an  agreement 
whereby  the  CBOE  agreed  to  wind 
down  and  transfer  to  the  PHLX  its  rights 
and  interests  to  European-style  FCOs 
presently  listed  on  the  CBOE  and  the 
outstanding  open  interest  therein.  Under 
this  agreement  the  PHLX  covenanted  to 
file  with  the  Commission  to  list  on 
PHLX,  effective  on  or  before  August  31, 
1987,  substantially  similar  European- 
style  FCOs  in  series  with  open  interest 
existent  as  of  the  close  of  CBOE 
European-style  FCO  trading. 

On  August  10  and  14.  1987, 
respectively,  the  PHLX  submitted  to  the 
Commission  proposed  rule  changes  to 
enable  the  PHLX  to  offer  European-style 
FCOs  on  all  underlying  foreign 
currencies  and  change  the  contract 
denominations  of  the  proposed  FCOs,^ 
The  Commission  is  approving  these 
rules  concurrent  with  this  filing."' 

In  connection  with  the  upcoming 
introduction  of  trading  of  European-style 
FCOs  on  the  PHLX,  the  PHLX  proposes 
to  clarify  Rule  1066  by  adding  a 
commentary  stating  that  for  FCOs  a 
spread,  straddle  and  combination  order 
may  consist  of  either  all  American-style 
FCOs,  all  European-style  FCOs,  or  a 
combination  of  American-style  and 
European-style  contracts.  For  example, 
a  straddle  may  consist  of  the  purchase 
of  10  American-style  currency  calls  and 
the  purchase  of  10  European-style 
currency  puts.  Likewise,  a  spread  order 
in  FCOs  may  consist  of  the  purchase  of 
American-style  calls  and  sale  of 
European-style  calls  having  identical 
terms. 

The  proposed  rule  change  is  designed 
to  supplement  the  previously  filed  rule 
changes  respecting  the  treatment  of 
European-style  options  and  is  intended 
to  increase  liquidity  and  facilitate 
opportunities  for  hedging,  spreading  and 
combination  orders  by  and  between 
market  participants  in  both  American- 
style  and  European-style  FCOs  thereby 
leading  to  a  more  efficiencly  priced  FCO 
market. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6,  and  the  rules 
and  regulations  thereunder. 


»  See  File  Nos.  SR-PWx-87-24  and  SR-PhU-87- 
26. 

*  See  Securities  Exchange  Act  Release  No.  34- 
24859. 
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The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof 
because  the  proposed  rule  change  will 
promptly  notify  investors  that  they  may 
use  combinations  of  American-style  and 
European-style  contracts  in  executing 
spreads,  straddles  and  combination 
orders  in  FCOs  on  the  PHLX.  This 
should  facilitate  trading  m  both 
American-style  and  European-style 
FCOs. 

Concurrent  with  this  fiimg.  the 
Commission  is  approving  a  proposal 
that  will  enable  the  PHLX  to  commence 
trading  of  European-style  FCOs  on 
August  28.  1987.  The  Commission 
believes  it  is  appropriate  to  accelerate 
approval  of  this  proposed  rule  change  so 
that  it  may  coincide  with  the  opening  of 
business  on  August  28,  1987  and 
facilitate  the  maintenance  of  a  fair  and 
orderly  market  in  FCOs  on  the  PHLX. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW..  Washington.  DC 
20549.  Copies  of  sucn  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  September  24. 1987. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Dated;  August  27.  1987. 
lonathan  G.  Katz, 

Secretary. 

[FR  Doc.  87-20292  Filed  9-2-87;  8:45  am] 
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(Rel.  No.  IC-15951;  812-6674J 

Application;  ML-Lee  Acquisition  Fund. 
LP.,  et  al. 

August  28. 1987. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  .Notice  of  Application  for 

Exemption  and  Order  permitting  certain 
transactions  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

Applicants:  ML-Lee  Acquisition  Fund, 
L.P.  ("Partnership"),  Mezzanine 
Investments,  L.P.  ("Managing  General 
Partner")  and  Thomas  H.  Lee  Advisors, 
Inc.  ("Investment  Adviser") 
(collectively,  "Applicants"), 

Relevant  1940  Act  Sections:  Order 
requested  (i)  pursuant  to  sections  6(c), 
17(d)  and  57(ij  and  Rule  i:"d-l 
permitting  joint  certain  transactions 
otherwise  prohibited  by  sections  57(a)(4) 
and  17(d);  and  (ii)  pursuant  to  section 
57(c)  for  exemption  from  section 
57(a)(1),  and  pursuant  to  sections  17(d), 
57(i)  and  Rule  17d-l  thereunder 
permitting  the  acquisition  of  certain 
investments. 

Summary  of  Application;  Applicants 
seek  an  order:  (i)  Under  Sections  6(c), 
57(i),  and  17(d]  of  the  1940  Act  and  Rule 
17d-l,  permitting  the  purchase  of 
securities  by  the  Partnership  in  joint 
transactions  otherwise  prohibited  by 
sections  57(a)(4)  and  17(d)  in  which  the 
Investment  Adviser  or  an  affiliate 
thereof  is  a  participant;  and  (ii)  under 
section  57(c)  of  the  1940  Act  for 
exemption  from  section  57(a)(1).  and 
pursuant  to  sections  17(d),  57(i)  and  Rule 
17d-l  permitting  the  Partnership  to 
acquire  one  or  more  initial  investments 
from  the  Managing  General  Partner  or 
an  affiliated  person  thereof. 

Filing  Date:  The  application  was  filed 
on  April  2. 1987,  and  amended  on  July  8, 
July  16.  July  22,  July  31,  and  August  3, 
1987. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  requested 
order  will  be  granted.  Any  interested 
person  may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.  on 
September  22, 1987.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicants  with  the  request,  personally 
or  by  mail,  and  also  send  it  to  the 
Secretary  of  the  SEC,  along  with  proof 
of  service  by  affidavit,  or,  for  attorneys, 
by  certificate.  Request  notification  of  the 
date  of  a  hearing  by  writing  to  the 
Secretary  of  the  SEC. 


ADDRESSES:  Secretarv ,  SEC,  450  5th 
Street,  NW  .  Washington.  DC  20549. 
.Applicants,  ML-Lee  Acquisition  Fund, 
LP.  and  Mezzanine  Investments,  L.P., 
Merrill  Lynch  World  Headquarters. 
North  Tower.  World  Financial  Center. 
New  York.  New  York  10281-1201. 
Thomas  H.  Lee  Advisors.  Inc.,  One 
Boston  Place.  Boston,  Massachusetts 
02108. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Pfordte.  Staff  Arijrr.f\    b!  i  ^02) 
272-2811.  or  Houghton  R.  Hallock.  Jr.. 
Special  Counsel,  at  (202)  272-3030, 
Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation. 

SUPPLEMENTARY  INFORMATION: 

Follow-ng  IS  a  sum.marv  of  the  above 
referenced  application;  the  complete 
application  is  available  for  a  fee  from 
either  the  SECs  Public  Reference 
Branch  in  person  or  the  SECs 
commercial  copier  (800)  231-3282  (in 
Maryland  (301)  258-4300). 

.Applicants'  Representations 

1.  The  Partnership  is  a  newly-formed, 
Delaware  limited  partnership  organized 
under  an  Agreement  of  Limited 
Partnership  (the  'Partnership 
Agreement ").  The  Partnership  has 
elected  to  be  regulated  as  a  business 
development  company  pursuant  to 
section  54  of  the  1940  Act  and  thus  will 
be  subject  to  sections  55  through  65  of 
the  1940  Act  and  to  those  sections  of  the 
1940  Act  made  applicable  to  business 
development  companies  by  section  59 
thereof.  The  Partnership  has  been 
designed  to  provide  the  ability  for 
individuals  to  participate  in 
"mezzanine"  level  debt  and  preferred 
stock  investments  issued  in  connection 
with  leveraged  buy-outs  and  other 
corporate  reorganizations.  Applicants 
believe  these  investments  would  not  be 
ordinarily  available  to  the  Partnership's 
investors  except  through  a  pooled 
investment  vehicle  such  as  the 
Partnership. 

2.  The  Partnership's  investment 
objectives  will  be  to  provide  a  current 
return,  an  opportunity  for  significant 
capital  appreciation,  and  a  return  of 
investment  in  a  limited  period  of  time 
through  investments  in  mezzanine  loans 
and  other  securities  ("Qualified 
Investments  "),  Qualified  Investments 
include  (i)  subordinated  debt 
investments  (including  the  mezzanine 
portion  of  traditional  leveraged  buy- 
outs), private  placements  of  debt  with 
equity  components,  partial  buy-outs  and 
other  forms  of  mezzanine  financing  with 
equity  participations  in  the  form  of 
straight  equity,  options,  warrants  and 
other  equity  securities  ( "Mezzanine 
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Investments"),  and  (n)  investments  with 
d  term  of  nine  months  or  less,  a  portion 
of  vshich  is  expected  to  become 
Mezzanine  Investments.  The  Partnership 
will  not  provide  financing  for  a  hostile 
tender  offer  or  proxy  contest,  regardless 
of  whether  such  investment  by  the 
Partnership  would  otherwise  constitute 
a  Qualified  Investment. 

3.  The  Partnership  has  filed  a 
registration  statement  (File  No.  33- 
13394)  on  Form  N-2  under  the  Securities 
Act  of  1933  C'lgas  Act"),  with  respect  to 
i-n  offering  of  up  to  1.000.000  units  of 
hmi'ed  partnership  interest  ("Units"). 
The  public  offering  price  will  be  Si. 000 
per  Unit,  with  a  maximum  aggregate^  _ 
offering  price  of  Si  billion. 

4.  The  General  Partners  of  the 
Partnership  will  consist  of  at  least  four 
L'^dividual  general  partners  ("Individual 
(ieneral  Partners")  and  the  Managing 
(.'enera!  Partner.  The  Individual  General 
Partners  will  include  the  Independent 
General  Partners  (defined  to  be 
individuals  who  are  not  "interested 
pnrsons  '  of  the  Partnership  within  the 
meaning  of  the  1940  Act)  and  one 
General  Partner  who  is  an  individual 
and  who  is  an  "affiliated  person"  of  the 
Managing  General  Partner  and/or  the 

I, .vestment  Adviser. 

5.  The  Managing  General  Partner  is  a 
li.Tiited  partnership  controlled  by  its 
general  partner,  ML  Mezzanine  Inc.,  a 
special  purpose,  indirect,  wholly-owned 
sibsiJiary  of  Merrill  Lynch  &  Co.,  Inc. 

(  ML  &  Co.").  The  sole  limited  partner  of 
the  managing  General  Partner  is  the 
Investment  Adviser.  Under  the 
partnership  agreement  establishing  the 
Managing  General  Partner,  its  limited 
partner  will  have  no  authority  to 
participate  in  the  management  of  the 
Managing  General  Partner  nor  will  it 
have  any  voting  rights  relating  to  the 
.Managing  General  Partner.  The 
Managing  General  Partner  will  be  a 
registered  investment  adviser  under  the 
Investment  .Advisers  Act  of  1940 
(".Advisers  Act").  Under  the  Partnership 
Agreement,  the  Managing  General 
Partner  will  be  responsible  for 
purchasing  and  acquiring  the 
investments  m.ade  by  the  Partnership, 
for  providing  administrative  services  to 
the  Partnership  and  for  the  admission  of 
additional  or  assignee  Limited  Partners 
to  the  Partnership.  The  Managing 
General  Partner  will  receive  the 
.illocation  of  profits  and  losses  provided 
in  the  Partnership  .Agreement.  In 
addition,  it  will  receive  an  annual 
administrative  fee  equal  to  the  larger  of 
S400.000  or  .45%  of  the  net  offering^ 
proceeds,  subject  to  certain  adjustments 
after  the  fourth  year  of  operations.  The 
limited  partner  of  the  Managing  General 


Partner  will  be  allocated  substantially 
all  of  the  profits  and  losses  allocated  to 
the  Managing  General  Partner,  other 
than  that  which  is  directly  proportionate 
to  the  Managing  General  Partner's 
equity  investment  in  the  Partnership. 
The  Partnership  considers  its 
relationship  with  the  Managing  General 
Partner  to  be  an  investment  advisory 
relationship,  and  accordingly,  the 
Partnership  relationship  and  the 
distributions  made  thereunder,  including 
specifically  the  distributions  made  to  the 
Investment  Adviser  as  the  limited 
partner  of  the  Managing  General 
Partner,  will  be  subject  to  the  provisions 
of  the  1940  Act,  including  section  15 
thereof. 

6.  The  Partnership  Agreement 
provides  that  a  majority  of  the  General 
Partners  will  be  Independent  General 
Partners.  Thomas  H.  Lee.  an  affiliated 
person  of  the  Investment  Adviser,  will 
serve  as  an  "interested"  Individual 
General  Partner.  The  Partnership  will  be 
managed  solely  by  the  Individual 
General  Partners,  except  with  regard  to 
those  specific  activities  of  the 
Partnership  for  which  the  Managing 
General  Partner  or  the  Investment 
Adviser  will  be  responsible.  The 
Individual  General  Partners  provide 
overall  guidance  and  supervision  of 
Partnership  operations  and  will  perform 
the  same  functions  as  directors  of  a 
corporation.  The  Individual  General 
Partners  will  assume  the  responsibilities 
and  obligations  imposed  by  the  1940  Act 
and  the  regulations  thereunder  on  non- 
interested  directors  of  a  registered 
investment  company. 

7.  The  Partnership  Agreement 
provides  that  the  Individual  General 
Partners  may  be  removed  either  (i)  for 
cause  by  the  action  of  two-thirds  of  the 
remaining  Individual  General  Partners 
or  (ii)  by  vote  of  the  Limited  Partners. 
The  Managing  General  Partner  may  be 
removed  either  (i)  by  a  majority  of  the 
Individual  General  Partners  or  (ii)  by 
vote  of  the  Limited  Partners.  The 
Partnership's  Limited  Partners  have  no 
right  to  control  the  Partnership's 
business,  but  may  exercise  certain  rights 
and  powers  of  a  Limited  Partner  under 
the  Partnership  Agreement,  such  as 
approving  amendments  to  the 
Partnership  Agreement.  Limited  Partners 
will  have  all  voting  rights  afforded  to 
investors  by  the  1940  Act. 

8.  The  Investment  Adviser  is  a 
corporation  substantially-owned  and 
controlled  by  the  Thomas  H.  Lee 
Company  ("Lee  Company"),  a  private 
investment  firm  engaged  primarily  in 
acquiring  or  making  majority  equity 
investments  in  established  middle- 
market  companies,  often  through 


leveraged  acquisition,  as  well  as  venture 
capital  investments.  The  Investment 
Adviser  will  act  under  an  investment 
advisory  agreement  ("Advisory 
Agreement")  and  will  be  a  registered 
adviser  under  the  Advisers  Act.  Under 
the  Advisory  Agreement,  the  Investment 
Adviser  will  be  responsible  for  the 
identification  of  all  mezzanine  and 
related  equity  investments  made  by  the 
Partnership  and  will  perform  other 
functions  done  by  an  investment  adviser 
to  a  business  development  company.  For 
its  services  under  the  Advisory 
Agreement,  the  Investment  Adviser  will 
receive  an  annual  fee  equal  to  the  larger 
of  $1.2  million  or  1.0%  of  assets  under 
management.  The  advisory  fee  will  be 
reduced  by  a  proportionate  amount  of 
certain  fees  received  by  the  Investment 
Adviser  or  its  affiliates  with  respect  to 
proposed  transactions  considered  for 
investment  by  the  Partnership. 

9.  Merrill  Lynch.  Pierce,  Fenner  & 
Smith  Incorporated  ("Merrill  Lynch") 
will  act  as  the  placem>ent  agent  for  the 
Units  on  a  "best  efforts"  basis.  Limited 
Partners  will  be  required  to  subscribe 
for  at  least  five  Units,  except  that  the 
minimum  purchase  for  individual 
retirement  accounts  will  be  two  Units. 
Units  will  be  sold  only  to  investors  who 
have  (i)  gross  income  of  $60,000  during 
the  current  year  and  a  net  worth 
(exclusive  of  homes,  home  furnishings 
and  automobiles)  of  S60.000  in  excess  of 
the  Units  for  which  the  investor  has 
subscribed  or  (ii)  a  net  worth  (with  the 
same  exclusions)  of  $150,000  in  excess 
of  the  proposed  purchase  price.  In 
establishing  suitability  standards  for  the 
Limited  Partners,  the  Applicants  have 
considered  the  objective  of  the 
Partnership,  the  risks  involved  in  an 
investment  in  the  Partnership  and  the 
need  to  establish  income  and  net  worth 
standards  that  are  consistent  with  the 
protection  of  investors. 

10.  An  insurance  policy  to  provide 
coverage  for  the  Limited  Partners  has 
not  been  obtained  at  the  filing  date  of 
the  application  because  (i)  the 
Partnership  has  been  advised  by  its 
counsel  that  Units  in  the  Partnership 
will  constitute  valid  limited  partnership 
interests  in  the  Partnership  and  that 
Limited  Partners  will  be  entitled  to  all  of 
the  benefits  of  limited  partners  under 
the  Partnership  Agreement  and  The 
Revised  Uniform  Limited  Partnership 
Act  of  the  State  of  Delaware:  (ii)  based 
upon  the  nature  of  the  business  to  be 
conducted  by  the  Partnership,  the 
Partnership  believes  that  the  risk  of 
liability  for  actions  against  the  Limited 
Partners,  including  actions  based  upon 
contract  or  tort  claims,  is  remote;  and 
(iii)  the  Partnership  Agreement  will 
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obligate  the  General  Partners  of  the 
Partnership  to  take  all  action  which  may 
be  necessary  or  appropriate  to  protect 
the  limited  liability  of  the  Limited 
Partners.  The  Partnership  will  review 
periodically  the  appropriateness  of 
obtaining  an  errors  and  omissions 
insurance  policy  for  the  Partnership. 

11.  The  allocation  of  profits  and  losses 
of  the  Partnership  will  be  made  in 
accordance  with  the  Partnership 
Agreement.  In  summary,  those 
allocations  will  be  made  on  a 
cumulative  basis  and  provide  for  the 
allocation  to  the  Managing  Genera! 
Partner  of  \%  of  income  and  capita! 
gains,  in  proportion  to  its  equity 
investment  in  the  Partnership,  and  up  to 
20%  of  cumulative  ordinary  income  and 
net  realized  capital  gains  from 
investments  which  is  subordinated  to  a 
Priority  Return  fas  described  in  the 
application)  to  the  Limited  Partners  of 
the  Partnership,  The  foregoing  allocation 
has  been  included  in  the  Partnership 
Agreement  on  the  basis  exclusively  of 
an  opinion  of  counsel  to  the  Partnership 
that  such  allocation  will  not  violate  the 
provisions  of  section  205  of  the  Advisers 
Act.  Applicants  have  not  requested 
Commission  re\iew  or  approval  of  such 
opinion  letter  and  the  Commission 
expresses  no  opinion  as  to  counsel's 
interpretation  that  section  205(C)  of  the 
Advisers  Act  permits  the  Partnersliip's 
allocations.  The  specific  allocation  of 
profits  and  losses,  as  set  forth  in  the 
Partnership  Agreement,  is  described  in 
detail  in  the  application. 

12.  Applicants  have  obtained  an  order 
of  the  Commission  determining  that  the 
Independent  Genera!  Partners  are  not, 
within  the  definition  of  section  2(a)(19) 
of  the  1940  Act,  "interested  persons"  of 
t!ie  Partnership,  the  Managing  Genera! 
Partner,  the  Investment  Adviser  and/or 
Merrill  Lynch  solely  by  virtue  of  being 
genera!  partners  of  the  Partnership. 
(Investment  Company  Act  Release  No. 
15918,  August  12,  1987). 

13.  Applicants  request  an  order 
pursuant  to  sections  6(c),  17(d)  and  57(i) 
if  the  1940  Act  and  Rule  17d-l 
thereunder  permitting  the  purchase  of 
securities  by  the  Partnership  in  joint 
transactions  in  which  the  Investment 
Adviser  or  an  affiliate  thereof  is  a 
participant,  which  transactions  are 
otherwise  prohibited  under  sections 
17(d)  and  57(a)(4)  of  the  1940  Act.  In 
structuring  the  Partnership,  Merrill 
Lynch  and  the  Managing  General 
Partner,  in  conjunction  with  the  Lee 
Company,  have  established  specific 
guidelines  for  the  Partnership's 
Qualified  Investments  ("Guidelines"). 
These  Guidelines,  which  are  based  on 
criteria  utilized  for  institutional 


mezzanine  funds  that  are  exempt  from 
registration  under  the  1940  Act,  give 
prospective  investors  the  parameters  of 
the  Partnership's  investments,  and,  as 
with  the  institutional  partnerships  which 
co-invest  with  the  general  partners. 
Applicants  believe  that  the  Guidelines 
limit  potential  conflicts  of  interest  by 
delineating  specific  categories  of 
investments  eligible  for  investment.  The 
Partnership  may  alter  the  Guidelines  as 
a  result  of  changes  in  the  structure  of 
Qualified  Investments  or  otherwise. 
However,  any  changes  in  the  Guidelines 
will  require  the  approval  of  both  the 
Managing  General  Partner  and  the 
Individual  General  Partners. 

14.  Investments  for  the  Partnership 
consist  of  "Managed  Companies,"  where 
the  Investment  Adviser  or  its  affiliates 
intend  to  m.ake  available  "significant 
managerial  assistance"  (as  defined  in 
section  2(a)(47)  of  the  1940  Act)  to  the 
issuer  of  the  securities  purchased  by  the 
Partnership,  and  the  "Non-Managed 
companies."  As  used  in  the  Guidelines, 
the  term  "Lee  Affiliates"  includes  the 
Lee  Company,  the  Investment  Adviser 
and  any  affiliated  person  of  the  Lee 
Company.  Unless  a  Qualified 
Investment  meets  the  applicable 
Guidelines,  it  will  not  be  acquired  by  the 
Partnership  unless  it  has  been  approved 
in  advance  by  the  Independent  General 
Partners  in  accordance  with  the 
conditions  set  forth  in  the  application.  In 
this  regard,  while  the  Partnership  may 
make  "bridge  investments"  in  Managed 
Companies,  these  investments  will  be 
subject  to  such  advance  approval 
requirement  since,  by  their  nature,  they 
will  not  meet  all  of  the  applicable 
Guidelines.  The  Guidelines,  which  are 
primarily  financial  in  nature,  relate  to 
various  aspects  to  the  Qualified 
Investments,  including  yield,  cash 
distribution,  leverage,  equity  rights  of 
the  Partnership  and  other  investment 
criteria.  Under  the  Guidelines,  with 
respect  to  Managed  Companies,  (i)  the 
Lee  Affiliates  will  make  a  meaningful 
equity  investment,  either  (a)  equal  to  at 
least  $5.0tX),000  or  (b)  by  acquisition  of, 
or  the  right  to  acquire  50%  or  more  of, 
the  equity  remaining  after  any  common 
equity  acquired  by  management  and  the 
subordinated  lenders;  (ii)  the 
Partnership's  investment  will  be  the 
same  as,  or  no  less  advantageous  to  the 
Partnership  than  any  corresponding 
investments  in  the  same  company  by 
third  parties,  including  any  Lee 
Affiliates:  and  (Ui)  at  least  70%  of  the 
Partnership's  assets  will  have  to  be 
invested  in  Qualified  Investments  in 
Managed  Companies.  With  respect  to 
Non-Managed  Companies,  (i)  the 
investment  will  be  structured  by  third 


parties  which  are  not  affiliates  of  the 
Investment  Adviser  (ii)  the  Lee 
Affiliates  will  not  acquire  more  than  25% 
of  the  non-management  equity  of  a  Non- 
Managed  Company  (subject  to  the 
conditions  described  below);  (iii)  the 
Partnership's  investment  will  be  on 
terms  the  same  as,  or  no  less 
advantageous  to  the  Partnership  than 
any  corresponding  investments  in  the 
same  company  by  third  parties, 
including  any  Lee  Affiliates;  and  (iv)  not 
more  than  30%  of  the  Partnership's 
assets  will  be  invested  in  Non-Managed 
Companies. 

15.  The  Independent  General  Partners 
must  determine  whether  an  investment 
meets  the  applicable  Guidelines;  if 
investments  do  not  meet  the  Guidelines, 
then  determinations  as  to  several 
factors  must  be  made  by  the 
Independent  General  Partners  before 
any  such  investment  is  made. 

16.  Co-investments  by  the  Partnership 
and  a  Lee  Affiliate  will  be  subject  to  the 
following  terms  and  conditions: 

Conditions 

(i)  Other  than  Temporary  Investments 
and  investments  described  below,  each 
investment  made  by  the  Partnership  will 
have  to  meet,  in  the  determination  of  the 
Independent  Genera!  Partners,  as 
described  below,  the  Guidelines  for 
Qualified  investments  or  be  approved 
by  the  Managing  General  Partner  and 
the  Individual  General  Partners. 

(ii)  Each  Qualified  Investment  that  is 
structured  by  a  Lee  Affiliate  and 
approved  for  investment  by  it.  except  for 
certain  de  minimus  investments  of  less 
than  $7.5  million  which  are  structured 
by  Lee  Capital  Corporation,  a  Lee 
Affiliate,  will  be  brought  to  the  attention 
of  the  Independent  General  Partners  for 
review,  subject  to  condition  (iv)  below. 
If  the  Independent  General  Partners 
determine  that  the  investment  meets  the 
applicable  Guidelines,  the  investment 
will  be  eligible  for  investment  by  the 
Partnership,  and  each  such  investment 
will  be  acquired  by  the  Partnership  to 
the  extent  that  the  Partnership  has 
available  funds  sufficient  to  make  such 
acquisition.  If  there  are  presented  to  the 
Independent  General  Partners  more 
eligible  investments  than  the 
Partnership  has  funds  to  acquire,  the 
Independent  General  Partners  will  have 
to  determine,  with  the  advice  of  the 
Investment  Adviser  and  the  Managing 
General  Partner,  the  order  of  priority  of 
such  investments.  If  a  proposed 
investment  does  not  meet  the 
Guidelines,  the  Independent  General 
Partners  will  have  to  determine  that  the 
investment  is  appropriate  for  the 
Partnership  in  light  of  its  objectives  and 
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does  not  involve  overreachir.g  of  the 
Partnership  and  then  determine, 
together  with  the  Managing  General 
Partner,  whether  to  acquire  such 
investment  for  the  Partnership. 

(Hi)  Prior  to  committing  to  a  particular 
investment  that  does  not  meet  the 
Guidelines,  the  Independent  General 
Partners  would  be  required  to  determine 
that  (a)  the  terms  of  the  transaction, 
including  the  consideration  to  be  paid, 
are  reasonable  and  fair  to  the  Limited 
Partners  of  the  Partnership  and  do  not 
involve  overreaching  of  the  Partnership 
or  such  partners  on  the  part  of  any 
P'jrson  concerned  and  (b)  the  proposed 
transaction  is  consistent  with  the 
interests  of  the  Limited  Partners  of  the 
Fartiiership  and  is  consibtent  with  the 
policy  of  the  Partnership  as  recited  in 
f, lings  made  by  the  Partnership  under 
the  1933  Act.  its  registration  statement 
and  reports  filed  under  the  Securities 
E.xchangi!  Art  oi  19j4  and  its  reports  to 
[  -irtr.ers. 

(iv)  Neither  Thomas  H.  Lee, 
individually,  in  his  capacity  as  an 
l'idi\idual  General  Partner,  nor  Thomas 
H  Lee  Advisors.  Inc..  in  its  capacity  as 
limited  partner  in  the  Managing  General 
Partner,  will  either  (a)  participate  in  the 
deliberations  or  approval  of  any 
investment  by  the  Partnership  or  (b) 
receive  and  comment  on  information 
with  respect  to  any  potential 
investments. 

(v)  Neither  the  Managing  General 
Partner  nor  any  other  Merrill  Lynch 
aftiliate  will  participate  in  a  transaction 
in  which  the  Partnership  invests  unless 
such  participation  is  permitted  by  the 
1^40  Act  or  any  separate  exemption 
obtained  thereunder. 

(\  i)  To  the  extent  a  Lee  Affiliate 
p^rt  bases  Qiialified  Investments  to  be 
fiicquired  by  the  Partnership,  the  terms  of 
purchase  (including  terms  as  to 
purchase  price,  settlement  date, 
.-•egi  strati  on  rights  (if  any)  and  other 
r/ghts  provided  to  the  purchasers  of  such 
Qualified  Investments)  will  have  to  be 
identical. 

(vii)  If  a  Lee  Affiliate  elects  to  sell  a 
security  that  is  also  held  by  the 
Partnership,  notice  of  the  proposed  sale 
V,  iil  be  given  to  the  Managing  General 
Partner  and  the  Individual  General 
f'artr.ers  at  the  earliest  practical  time, 
cind  the  Partnership  will  be  gi\en  the 
opportunity  to  participate  in  such  sale 
un  a  proportionate  basis.  The 
Partnership  will  participate  in  such  sale 
if  the  Individual  General  Partners 
dettrmine  that  such  action  is  in  the  best 
interests  of  the  Partnership;  provided, 
however,  that  neither  Thomas  H.  Lee, 
individually,  in  his  capacity  as  an 
Individual  General  Partner,  nor  Thomas 
A.  1  'e  .-Xdvisors.  Inc..  in  its  capacity  as 


li.Tiitcd  partner  in  the  Managing  General 
Partner,  will  participate  in  such 
deliberations.  The  Managing  General 
Partner  and  the  Individual  General 
Partners  will  record  the  basis  of  their 
decision  as  to  whether  to  participate  in 
such  sale. 

(viii)  The  Individual  General  Partners 
will  be  provided  information  quarterly 
to  enable  them  to  determine  whether  all 
investments  made  during  the  preceding 
quarter  comply  with  the  conditions  set 
forth  above;  provided,  however,  that 
neither  Thoamas  H.  Lee,  individually,  in 
his  capacity  as  an  Individual  General 
Partner,  nor  Thomas  H.  Lee  Advisors, 
Inc.,  in  its  capacity  as  limited  partner  in 
the  Managing  Genera!  Partner,  will 
participate  in  such  deliberations  to  the 
extent  any  such  investment  was 
recommended  to  the  Partnership  by  the 
Investment  Adviser.  In  addition,  on  a 
quarterly  basis,  the  Individual  General 
Partners  will  consider  the  continuing 
appropriateness  of  the  standards 
established  for  investments  by  the 
Partnership.  In  this  regard,  the 
Individual  General  Partners  will 
consider  whether  use  of  such  standards 
continues  to  be  in  the  best  interests  of 
the  Partnership  and  the  limited  partners 
and  does  not  involve  overreaching  of  the 
Partnership  or  its  Limited  Partners  on 
the  part  of  any  party  concerned. 

(ix)  The  Individual  General  Partners 
will  maintain  the  records  required  by 
section  57(f)(3)  of  the  1910  Act  and  will 
comply  with  section  57(h)  of  the  1940 
Act,  and  each  of  the  Applicants  will 
otherwise  maintain  all  records  required 
by  the  1940  Act. 

17.  Applicants  also  request  an  order 
under  section  57(c)  of  the  1940  Act  for 
exemption  from  the  provisions  of  section 
57(a)(1)  of  the  1940  Act  and  pursuant  to 
sections  17(d),  57(i)  and  Rule  17d-l 
permitting  the  proposed  acquisition  by 
the  Partner^ip  of  one  or  more  interim 
investments  from  the  Managing  General 
Partner  or  an  affiliated  person  thereof. 
Such  transactions  are  prohibited  by 
section  57(a)(1)  of  the  1940  Act  and  may 
constitute  a  joint  transaction  under 
sections  17(d)  and  57(a)(4)  of  the  1940 
Act.  It  is  contemplated  that  a  period  of 
up  to  four  to  six  months  will  elapse 
before  the  public  offering  of  the  Units  is 
consummated  and  the  Partnership 
receives  the  proceeds  from  the  sale  of 
such  Units.  During  this  period,  it  is 
expected  that  investment  opportunities 
suitable  for  the  Partnership  (i.e.,  within 
the  investment  objective  and  policies 
stated  in  its  Prospectus)  may  come  to 
the  attention  of  the  Investment  Adviser. 
The  Partnership  will  not  have  the  funds 
to  make  such  investments  during  this 
period  and  such  investment 
opportunities  could  be  lost  to  the 


Partnership  if  not  then  acquired. 
Therefore,  it  is  proposed  that  the 
Managing  General  Partner,  or  a 
subsidiary  of  ML  &Co.  that  is  an 
affiliated  person  of  the  .Managing 
General  Partners,  acquire  such 
investn.ents  as  if  the  Partnership  were 
acquiring  such  investments  directly. 

18.  Any  investment  acquired  pursuant 
to  the  terms  of  the  exemption  requested 
will  be  a  Qualified  Investment  and  must 
meet  tha  Guidelines  unless  it  is 
approved  in  advance  by  both  the 
Managing  General  Partner  and  the 
Independent  General  Partners.  The 
Managing  General  Partner  or  its  affiliate 
will  hold  such  investments  on  behalf  of 
the  Partnership  until  the  sale  of  the 
Units  takes  place,  at  which  time  the 
Partnership  will  acquire  such 
investments  from  the  Managing  General 
Partner  or  its  affiliate  at  the  lesser  of  (i) 
the  value  of  the  investment  at  the  time  it 
is  acquired  by  the  Partnership  or  (ii)  the 
cost  to  the  Managing  General  Partner  or 
its  affiliate  of  purchasing  and  holding 
such  investment  (reduced  by  the  amount 
of  any  dividends  or  interest  received  by 
such  entity  with  respect  to  such 
investment).  With  respect  to  clause  (ii), 
such  cost  shall  be  tl.e  original  purchase 
price  paid  by  the  Managing  General 
Partner  or  its  afuliate.  plus  pemiif.ed 
carrying  costs  as  described  below.  No 
carrying  costs  will  be  paid  by  the 
Partnership  in  respect  of  the  period  prior 
to  the  later  of  (1)  the  date  of  acquisition 
of  the  proposed  investment  by  the 
Managing  General  Pa.'^tner  or  its 
affiliate,  or  (2)  the  date  the  Independent 
General  Partners  give  written  approval 
for  the  Partnership  to  purchase  the 
investment.  For  purposes  of  the 
Applicants'  order,  carrying  costs  consist 
of  interest  charges  computed  at  the 
lower  of  (i)  the  prime  commercial 
lending  rate  charged  by  Citibank,  N.A., 
during  the  period  for  which  carrying 
costs  are  permitted  to  be  paid  until  the 
date  the  Partnership  acquires  the 
investment  or  (ii)  the  effective  cost  of 
borrowings  by  ML  &  Co.  during  such 
period.  The  effective  cost  of  borrowings 
by  ML  &  Co.  is  its  actual  "Average  Cost 
of  Funds,"  which  it  calculates  on  a 
monthly  basis  by  dividing  its 
consolidated  financing  expenses  by  the 
total  cost  of  borrowings. 

19.  If  the  Partnership  acquires  any  of 
such  investments,  it  will  do  so  within  90 
days  after  the  closing  of  its  public 
offering.  Market  value  of  such 
investments  will  be  determined  by  the 
Managing  General  Partner,  subject  to 
review  by  the  Independent  General 
Partners.  The  Partnership  will  not  be 
obligated  to  acquire  any  such 
investments  if  the  acquisition  of  the 
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investments  is  not  approved  by  the 
Independent  General  Partners  or  if  the 
pubhc  offering  is  not  consummated.  In 
determining  whether  to  approve  such 
investments  for  the  Partnership,  the 
Independent  Genera!  Partners  will 
consider  the  terms  of  the  transaction 
under  the  standards  set  forth  above  in 
condition  (iii)  with  respect  to  co- 
investments,  and  further,  the 
Independent  General  Partners  will 
consider  the  fact  that  acquisition  of  such 
an  investment  may  cause  the 
Partnership  to  incur  carrying  costs.  If  the 
Partnership  does  not  acquire  such 
investments,  the  Managmg  General 
Partner  or  its  affiliate  will  retain  the 
investments  for  its  own  account.  If  the 
acquisition  of  such  investments  is 
approved  by  the  Independent  General 
Partners,  the  Managing  General  Partner 
or  its  affiliate  will  transfer  each 
investment  so  acquired  in  its  entirety  to 
the  Partnership  following  the  sale  of  the 
Units  to  the  public.  Each  such 
investment  and  the  cost  thereof  will  be 
disclosed  in  the  Prospectus  or  a 
supplement  thereto. 

/Applicants'  Legal  Conclusions 

1.  Applicants  submit  that  the  request 
for  an  order  permitting  the  co- 
investments  by  the  Partnership  and  the 
Investment  Adviser  is  consistent  with 
the  provisions,  policies  and  purposes  of 
tlie  1940  Act,  and  that  the  participation 
of  the  Partnership  will  be  on  a  basis  no 
le.ss  advantageous  than  that  of  other 
participants.  In  addition.  Applicants 
submit  that  the  Investment  Adviser  or 
its  affiliate  will  have  significant 
involvement  in  structuring  transactions, 
and  through  such  equity  participation. 
will  be  able  to  render  significant 
managerial  assistance  to  the  companies 
in  which  the  Applicants  co-invest. 

2.  Applicants  submit  that  the  statutory 
standards  of  section  57(c)  are  satisfied 
The  Managing  Genera!  Partner  or  its 
affiliate  will  acquire  investments 
suitable  for  the  Partnership  within  its 
investment  objective  and  policies, 
holding  such  investments  for  the 
Partnership  during  an  interim  period  and 
then  selling  such  investments  to  the 
IVirtnership  at  the  lower  of  market  value 
or  cost  (which  may  include  carrying 
charges).  Based  upon  the  nature  of  these 
investments.  Applicants  submit  that  the 
granting  of  the  exemptive  relief 
requested  will  benefit  the  Partnership  by 
permitting  it  to  acquire  investments  it 
might  otherwise  not  be  able  to  acquire. 
Because  the  Managing  General  Partner 
or  its  affiliate  will  retain  the  investments 
for  its  own  account  if  the  acquisition 
thereof  is  not  approved  by  the 
Independent  General  Partners  or  the 
public  offering  of  the  Units  is  not 


consummated,  there  will  be  no  incentive 
for  overreaching  or  unfairness  with 
respect  to  the  Partnership  and  the 
transactions  are  not  potentially  subject 
to  the  abuses  section  57(a)  is  designed  to 
prevent.  Moreover,  the  investments  will 
be  disclosed  in  the  F'artnership's 
Prospectus.  The  Managing  General 
Partner  or  its  affiliate  will  acquire  such 
investments  for  the  benefit  of  the 
Partnership  as.  in  effect,  its  nominee  and 
will  bear  the  risk  of  decline  in  value  of 
such  investments,  yet  not  benefit  from 
any  increase  in  value  between  the  time 
of  investment  and  the  purchase  of  the 
investment  by  the  Partnership. 
Accordingly.  Applicants  believe  it  is 
appropriate  for  the  Partnership  to  pay 
carrying  costs  on  the  terms  set  forth 
above. 

.-Applicants'  Condition 

If  the  requested  order  is  granted. 
Applicants  agree  to  the  following 
conditions: 

1.  Any  investments  made  by  the 
Managing  General  Partner  on  behalf  of 
the  Partnership  before  the  public 
offering  of  Units  is  consummated  and 
the  Partnership  has  received  the 
proceeds  from  the  sale  of  Units  will  be 
acquired  on  the  terms  described  above. 

2.  Applicants  undertake  that  no 
changes  will  be  made  in  the  Guidelines 
or  the  Conditions  until  an  amendment  of 
such  order  is  obtained  from  the 
Commission. 

3.  The  Partnership  represents  that  at 
least  15%  of  its  assets  will  be  invested  in 
Non-Managed  Companies  in  which  the 
Lee  Affiliates  do  not  own  any  securities. 

4.  Under  the  Partnership  Agreement, 
in-kind  distributions  are  not  specifically 
authorized;  however.  Applicants  believe 
that  unrealized  gains  and  losses 
attributable  to  securities  distributed  in- 
kind  should  be  deemed  realized  at  the 
time  of  distribution  for  purposes  of 
allocations.  Applicants  agree  not  to 
make  any  in-kind  distributions  of 
securities  to  partners  until  it  has  either 
obtained  a  no-action  letter  from  the  staff 
of  the  Commission  confirming  the 
Partnership's  interpretation  or. 
alternatively,  has  obtained  an  order 
pursuant  to  section  206(A)  of  the 
Advisers  Act  permitting  the  Partnership 
to  deem  such  gains  or  losses  to  be 
realized  upon  making  of  in-kind 
distributions  of  such  securities. 

By  the  Commission, 
lonathan  G.  Katz. 
Spcrelar}. 
(FR  Doc.  87-20293  Filed  9-2-87;  8;45  am] 
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IFile  No  22-173521 

Application  and  Opportunity  for 
Hearing;  Rail  Car  Associates,  Limited 
Partnership  and  Union  Tank  Car 
Company 

August  28.  1987. 

Notice  is  hereby  given  that  Rail  Car 
Associates  Limited  Partnership  and 
Union  Tank  Car  Company  (both  of 
which  are  referred  to  as  "Applicant") 
have  filed  an  application  under  Clause 
(ii)  of  section  310(b)(1)  of  the  Trust 
Indenture  Act  of  1939  ("Act")  for  a 
finding  by  the  Securities  and  Exchange 
Commission  ("Commission")  that  the 
trusteeship  of  Harris  Trust  and  Savings 
Bank  ("Harris")  under  one  existing 
indenture  dated  as  of  January  15. 1973. 
which  is  qualified  under  the  Act.  and  the 
proposed  trusteeship  of  Harris  under  a 
new  indenture  are  not  so  likely  to 
involve  a  material  conflict  of  interest  as 
to  make  it  necessary  in  the  public 
interest  or  for  the  protection  of  investors 
to  disqualify  Harris  from  acting  as 
trustee  under  either  of  such  indentures 

Section  310(b)  of  the  Act  provides  in 
part  that  if  a  trustee  under  an  indenture 
qualified  under  the  Act  has  or  shall 
acquire  any  conflicting  interest  (as 
defined  in  such  section),  it  shall  within 
ninety  days  after  ascertaining  that  it  has 
such  conflicting  interest,  either  eliminate 
such  conflicting  interest  or  resign. 
Subsection  (1)  of  such  section  provides 
that,  with  certain  exceptions,  a  trustee 
under  a  qualified  indenture  shall  be 
deemed  to  have  a  conflicting  interest  if 
such  trustee  is  trustee  under  another 
indenture  under  which  other  securities 
of  the  same  obligor  are  outstanding. 
However,  under  clause  (ii)  of  subsection 
(1).  there  may  be  excluded  from  the 
operation  of  this  provision  another 
indenture  under  which  other  securities 
of  the  same  obligor  are  outstanding,  if 
the  obligor  shall  have  sustained  the 
burden  of  proving,  on  application  to  the 
Commission  and  after  opportunity  for 
hearing  thereon,  that  the  trusteeship 
under  such  qualified  indenture  and  such 
other  indenture  is  not  so  likely  to 
involve  a  material  conflict  of  interest  as 
to  make  it  necessary  in  the  public 
interest  or  for  the  protection  of  investors 
to  disqualify  such  trustee  from  acting  as 
trustee  under  any  of  such  indentures. 
Applicant  alleges  that: 

(1)  Harris  is  presently  acting  as 
Trustee  under  Union  Tank  Car 
Company's  Series  9  Equipment  Trust 
Agreement  dated  as  of  January  15. 1973. 
The  aggregate  principal  amount 
outstanding  as  of  February  28. 1987  was 
as  follows: 
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Pnncipal 
Amoo/U 


$6,500,000 


(2)  The  Equipment  Trust  Certifirates 
issued  under  the  Series  9  Trust 
Agreement  are  secured  by  a  separate  lot 
of  identified  railroad  cars  as  will  be  the 
Equipment  Trust  Certificates  issued 
under  the  proposed  Series  P-6 
Agreement,  so  that,  should  Harris  have 
the  occasion  to  proceed  against  the 
security  of  any  of  the  Equipment  Trusts, 
such  action  would  not  affect  the  security 
or  the  use  of  any  security,  under  the 
other  Equipment  Trusts.  Thus,  the 
existence  of  the  other  trusteeships 
should  in  no  way  inhibit  or  discourage 
the  Trustee's  action. 

(3)  Union  Tank  Car  Company  is  not  in 
default  under  of  its  Equipment  Trust 
obligations. 

(4)  Such  differences  as  exist  between 
the  Series  P-6  indenture  and  the  existing 
indenture  for  which  Harris  is  presently 
acting  as  trustee  are  not  so  likely  to 
involve  a  material  conflict  of  interest  as 
to  make  it  necessary  in  the  public 
interest  or  for  the  protection  of  investors 
to  disqualify  Harris  from  acting  as 
Trustee  under  any  of  said  indentures. 

Applicant  has  waived  notice  of 
heanng,  hearing,  and  any  and  all  rights 
to  specify  procedures  under  the  Rules  of 
Practice  of  the  Commission  with  respect 
to  this  application. 

For  a  more  detailed  statement  of  the 
matters  of  fact  and  law  asserted,  all 
persons  are  referred  to  said  application. 
File  No.  22-17352.  which  is  a  public 
document  on  file  in  the  offices  of  the 
Commission  at  450  5th  Street,  NW., 
Judiciary  Plaza,  Washington,  DC  20549. 

Notice  is  further  given  that  any 
interested  person  may.  not  later  than 
September  21,  1987,  request  in  writing 
that  a  hearing  be  held  on  such  matter 
stating  the  nature  of  his  interest,  the 
reasons  for  such  request,  and  the  issues 
of  fact  nr  law  raised  by  said  application 
which  he  desires  to  controvert,  or  he 
may  request  that  he  be  notified  if  the 
Commission  should  order  a  hearing 
thereon.  Any  such  request  should  be 
addressed:  Secretary.  Securities  and 
Exchange  Commission,  4.50  5th  Street. 
NW..  judiciary  Plaza.  Washington,  DC 
20549.  At  any  time  after  said  date,  the 
Commission  may  issue  an  order  granting 
the  application,  upon  such  terms  and 
conditions  as  the  Commission  may  deem 
necessary  or  appropriate  in  the  public 
interest  and  in  the  interest  of  investors, 
unless  a  hearing  is  ordered  by  the 
Commission. 


UM  I 


For  the  Commission,  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegated 

authority. 

lonatban  Katz, 

Secretary. 

[FR  Dae  B7-20294  Filed  9-2-87;  8:45  am] 
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DEPARTMENT  OF  STATE 
Office  of  the  Secretary 

ICM-8/1111] 

Partially  Closed  Meeting;  Advisory 
Committee  to  United  States  Section, 
International  Nortti  Pacific  Fisheries 
Commission 

The  Advisory  Committee  to  the 
United  States  Section,  International 
North  Pacific  Fisheries  Commission,  will 
meet  on  September  25, 1987,  at  the 
Sheffield  Hotel,  720  W.  5th  St., 
Anchorage,  Alaska,  at  2:00  p.m.  This 
session  will  discuss  the  Protocol  to  the 
International  Convention  for  the  High 
Seas  Fisheries  of  the  North  Pacific 
Ocean,  surveillance  of  foreign  fishing 
fleets,  the  progress  of  fisheries  research, 
the  Alaska  salmon  fisheries,  and  fishery 
developments  as  they  affect  the 
International  North  Pacific  Fisheries 
Commission.  The  session  will  be  open  to 
the  public. 

The  Advisory  Committee  will  also 
meet  from  9:00  am,  to  5:00  p.m.  on 
September  26, 1987.  These  sessions  will 
not  be  open  to  the  public  inasmuch  as 
the  discussion  will  involve  classified 
matters  pertaining  to  the  United  States' 
negotiating  position  to  be  taken  at  the 
34th  Annual  Meeting  of  the  International 
North  Pacific  Fisheries  Commission  to 
be  held  in  Vancouver,  Canada, 
November  2-6, 1987.  Pursuant  to  section 
4(c)  of  the  North  Pacific  Fisheries  Act  of 
1954,  as  amended,  16  U.S.C.  1023(c) 
which  provides  that  the  "advisory 
committee  .  .  .  shall  be  granted 
opportunity  to  examine  and  to  be  heard 
on  all  proposed  programs  of  study  and 
investigation,  reports,  and 
recommcncjations  of  the  United  States 
Section",  the  members  of  the  Advisory 
Committee  vvill  examine  various  options 
for  the  negotiating  position  at  the 
Special  Meeting,  and  these 
considerafipns  must  necessarily  involve 
review  of  classified  matters. 
Accordingly,  the  determination  has  been 
made  to  close  this  session  pursuant  to 
section  10(d)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  I,  section 
10(d)  and  5U.S.C.  552b  (c)(1)  and  (c)(9). 

Requests! for  further  information  on 
the  meeting  should  be  directed  to  Mr. 
Robert  J.  Ford,  Pacific  Fisheries  Officer. 
OES/OFA  Room  5806,  U.S.  Department 


of  State,  Washington.  DC  20520.  Mr. 
Ford  can  be  reached  by  telephone  on 
(202)  647-2009. 

Date:  August  25,  1987. 
Edward  E.  Wolfe, 

Deputy  Assistant  Secretary,  Oceans  and 
Fisheries  Affairs. 

(FR  Doc.  87-20251  Filed  9-2-87;  8:45  am) 
BILLING  CODE  471(M)»-M 


[cm-e/11121 

For  International  Radio  Consultative 
Committee  (CCIR);  U.S.  Organization; 
Study  Group  6;  Meeting 

The  Department  of  State  announces 
that  Study  Group  6  of  the  U.S. 
Organization  for  the  International  Radio 
Consultative  Committee  (CCIR)  will 
meet  on  October  7  and  8,  1987  at  the 
Naval  Ocean  System  Center  in  San 
Diego  California.  Meetings  will  begin  at 
9:00  am,  on  both  days. 

Study  Group  8  deals  with  matters 
relating  to  the  propagation  of  radio 
waves  in  and  through  the  ionosphere. 
The  purpose  of  the  meeting  is  to  review 
preparations  for  the  international 
meeting  of  Study  Group  6  in  the  Spring 
of  1988. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussions  subject  to  instructions  of  the 
Chairman.  .Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  Request  for  further 
information  should  be  directed  to  Mr. 
Richard  Shrum,  State  Department, 
Washington,  DC  20520:  telelphone  (202) 
647-2592. 

Date:  August  25. 1987, 
Richard  E.  Shrjm, 

Chairman,  U.S.  CCIR  National  Committee. 
|FR  Doc.  87-20252  Filed  9-2-87;  8:45  am) 
SILLING  CODE  4710-07-M 


[cm  8/11101 


lntern2tior!2l  Telegraph  and  Telephone 
Cor.suitattve  Commitlee  and 
International  Radio  Consultative 
Commitlee;  U.S.  Organization:  Leg.Ti 
Panel  on  Internationa! 
TelecommLinlcatJons  Law;  Meeting 

The  Departmart  of  State  announces 
the  third  meeting  of  the  Panel  on 
International  Telecommunications  Law, 
which  is  under  the  auspices  and 
authority  of  the  U.S.  Organization  for 
the  International  Telegraph  and 
Telephone  Consultative  Committee 
(CCITT)  and  International  Radio 
Consultative  Cofnmittee  (CCIR).  The 
Panel's  meeting  uill  convene  on 
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Monday.  September  21. 1987  in  Room 
1408,  Department  of  State,  2201  C  Street. 
NW.,  Washington.  DC 

The  meeting  will  begin  at  2:00  p.m. 

The  agenda  will  include  discussion  of 
issues  pertaining  to  the  work  of  the 
International  Telecommunication  Union 
(!T1I)  and  the  division  of  current 
provisions  between  a  Constitution  and 
Convention  The  Panel  will  address 
issues  relating  to  the  provisions 
governing  amendment,  accession, 
coming  into  force  and  similar  issues. 

Members  of  the  general  public  may 
attend  the  meetmg  and  join  in  the 
discussion.  Admittance  of  public 
m.embers  will  be  limited  to  the  seating 
available.  In  that  regard,  entrance  to  the 
Department  of  State  building  is 
controlled  and  entry  will  be  facilitated  if 
arrangements  are  made  in  advance  of 
the  meeting.  Prior  to  the  meeting, 
persons  who  plan  to  attend  should  so 
advise  the  office  of  the  Depuity  U.S 
Coordinator  for  International 
Communications  and  Information 
Policy.  Mr.  Thomas  J.  Ramsey,  State 
Department.  Washington,  DC:  telephone 
(202)  647-5832.  All  attendees  must  use 
the  C  Street  entrance  to  the  building. 

Dalod:  August  21.  1987. 
Earl  S.  Barbeiy, 

Chairman,  U.S.  CCITT National  Committee. 
Richard  E.  Shrum, 

Chairman.  U.S.  CCIR  National  Committee. 
|FR  Doc.  87-20253  Filed  9-2-87;  8:45  am| 
BILUNG  CODE  471(M)7-«I 


lCM-8/11081 

Partially  Closed  Meeting;  Advisory 
Committee  on  International  Law 

A  meeting  of  the  Adv  isory  Committee 
on  International  Law  will  take  place  at 
10:30  a.m.  on  Wednesday,  September  23. 
198",  in  Room  6909  of  the  Department  of 
State.  2201  C  Street,  NW.,  Washington. 
DC.  The  morning  session  will  not  be 
open  to  the  public;  the  afternoon  session 
(3:00  p.m.  to  4:00  p.m.)  will  be  open  to 
the  public  up  to  the  capacity  of  the 
meeting  room. 

The  subject  meeting  will  focus  on 
policy  and  legal  issues  relating  to  the 
immunity  of  foreign  States  and  their 
instrumentalities  in  United  States 
courts,  the  protection  of  the  diplomatic 
pouch,  the  Torture  Convention  and 
Torture  Victims  Protection  Act  and  the 
United  States  relationship  to  the 
International  Court  of  Justice.  As  the 
morning  session  will  include 
examination  and  discussion  of  material 
classified  in  accordance  with  Executive 
Order  12356  the  disclosure  of  which 
could  adversely  affect  the  foreign  policy 
interests  of  the  United  States,  it  has 


been  closed  pursuant  to  section  10(d)  of 
the  Federal  Advisorv  Committee  Act 
and  5  U.S.C.  552b(c)(l)  and  5  U.S.C. 
552b(c)(9)(B). 

Entry  to  the  building  is  controlled  and 
will  be  facilitated  by  advance 
arrangements.  Members  of  the  public 
desiring  to  attend  the  afternoon  session 
should,  prior  to  September  22,  notify  the 
Office  of  the  Assistant  Legal  Adviser  for 
Nuclear  Affairs  (telephone  (202)  647- 
1043)  of  their  name,  affiliation,  address 
and  telephone  number  in  order  to 
arrange  admittance. 

Date  August  21.  1987. 
Ted  A.  Borek, 
Executive  Director. 
[FR  Doc  8"-2ii:;54  Filed  9-2-87:  8:45  ami 

BILLING  CODE  4710-OS-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

[CGD  87-0631 

Chemical  Transportation  Advisory 
Committee;  Request  for  Applications 

agency:  Coast  Guard.  DOT. 
ACTION:  Request  for  applications. 

summary:  The  U.S.  Coast  Guard  is 
seeking  applications  for  appointment  to 
membership  on  the  Chemical 
Transportation  Advisory  Committee 
(CTAC).  This  committee  advises  the 
Chief.  Office  of  Marine  Safety,  Security 
a:id  Environmental  Protection  on 
regulatory  requirements  for  promoting 
safety  in  the  transportation  of  hazardous 
materials  on  vessels  and  the  transfer  of 
these  materials  between  vessels  and 
waterfront  facilities. 

Applications  will  be  considered  for 
eight  expiring  terms  and  any  other 
existing  vacancies.  To  achieve  the 
balance  of  membership  required  by  the 
Federal  Advisor^'  Committee  Act,  the 
Coast  Guard  is  especially  interested  in 
applications  from  minorities  and 
women. 

The  Committee  usually  meets  at  least 
once  a  year  in  Washington,  DC.  with 
subcommittee  meetings  for  specific 
problems  on  an  as-required  basis. 
DATE:  Requests  for  applications  should 
be  received  no  later  than  December  1. 
19P- 

ADDRESS:  Persons  interested  in  applying 
should  write  to  Commandant  (G-MTH- 
1),  U.S.  Coast  Guard,  2100  Second  Street 
SW..  Washington.  DC  20593-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Commander  Ronald  \\   Tanner,  at  the 
above  mailing  address,  or  telephone 
(202)  267-1217. 


Ddted:  August  31, 1987. 
N.W.  Lemley, 

Acting  Executive  Director.  Chemical 
Transportation  Advisory  Committee. 
|FR  Doc.  87-20340  Filed  9-2-87;  8:45  am] 
BILUNG  CO0€  4910-U-M 


ICGD  87-0601 

Consolidation  of  Atlantic  and  Gulf 
Strike  Teams 

action:  Notice  of  availability  of  FONSI. 

SUMMARY:  The  Coast  Guard  is  in  the 
process  of  consolidating  the  Atlantic 
Strike  Team  (AST)  located  at  Elizabeth 
City,  North  Carolina,  with  the  Gulf 
Strike  Team  (GST)  located  at  Mobile,  ■ 
Alabama.  The  Pacific  Strike  Team 
located  at  Hamilton  AFB  near  San 
Francisco,  California,  will  not  be 
affected  by  this  consolidation.  The 
consolidated  unit  will  be  located  at 
Mobile  and  will  serve  the  Coast  Guard 
Atlantic  Area,  which  includes  the  states, 
territories  and  U.S.  possessions  east  of 
the  Rocky  Mountains.  This  notice 
announces  the  public  availability  of  the 
Environmental  Assessment  and  FONSI 
prepared  for  this  action. 

address:  The  FONSI  and 
Er.vircrimental  Assessment  will  be 
available  for  inspection  and  copying  at 
the  Marine  Safety  Council  (G-CMC/21). 
Room  2110,  U.S.  Coast  Guard 
Headquarters.  2100  Second  Street  SW.. 
Washington.  DC  20593-0001,  between 
the  hours  of  8:00  a.m.  and  4:00  p.m., 
Mrmday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Allen  R.  Thuring.  Office  of  Marine 
Safety,  Security  and  Environmental 
Protection,  (202)  267-0426. 

SUPPLEMENTARY  INFORMATION:  The 

primary  mission  of  ir.c  s'r.Ne  teams  is  to 
provide  assistance  upon  request  to 
federal  On-Scene  Coordinators  when  a 
pollution  incident  occurs  that  exceeds 
the  capability  of  local  emergency 
resources  for  pollution  response. 
Assistance  ranges  in  nature  from 
sophisticated  site  entry  techniques, 
which  require  equipment  and  training 
that  may  be  either  too  costly  or 
impractical  to  maintain  in  som.e 
locations,  to  the  addition  of  skilled 
personnel  to  assist  a  unit  overburdened 
by  response  activity.  Increasingly,  the 
strike  teams  provide  expertise  and  do 
not  utilize  response  equipment. 

In  the  14  years  since  the  strike  teams 
were  created,  the  availability  of 
emergency  response  capability  within 
local  governments  and  from  commercial 
contractors  has  grown  dramatically. 
However,  there  remains  a  need  for 
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supplementary  assistdnce  in  very 
serious  cases  and  to  fill  in  gaps  where 
local  capability  has  not  developed.  This 
reorganization  will  continue  to  support 
the  performance  of  that  mission,  but  in  a 
more  cost  effective  manner  that  is 
reflective  of  the  above  noted  increases 
in  local  and  commercial  capability. 
The  Coast  Guard  has  prepared  an 
Environmental  Assessment  which 
includes  an  evaluation  of  the  impacts  of 
this  action.  As  a  result  of  the 
Environmental  Assessment,  the  Coast 
Guard  announces  a  finding  of  no 
significant  impact  (FO.NSIJ.  A  detailed 
discussion  of  the  environmental 
considerations  involved  in  this  action  is 
contained  in  the  Environmental 
.Assessment. 

Date:  August  28,  1987. 
].  VV.  Kime. 

RcurAdnnrat.  U.S.  Coast  Guard  Chief,  Office 
of  Murine  Safety  Security  and  Environmental 
Protection. 
(FR  Doc  87-20341  Filed  9-2-87;  8:45  am] 

BILLING  CODE  49:0-t4-M 


(87-0641 

Meeting  of  New  York  Harbor  Traffic 
Management  Advisory  Committee 

AGENCY:  Coast  Guard,  DOT. 
action:  Notice  of  nneeting. 

summary:  Pursuant  to  section  10(a)(2)  of 
tne  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463:  5  U.S.C.  App.  I),  notice  is 
hereby  given  of  a  meeting  of  the  New 
York  Harbor  Traffic  Management 
Advisory  Committee  to  be  held  on 
October  7, 1987,  in  the  Conference 
Room,  second  floor,  U.S.  Coast  Guard 
Marine  Inspection  Office,  Battery  Park, 
.\rjw  York,  New  York,  beginning  at  10:00 
a.m. 

The  agenda  for  this  meeting  of  the 
New  York  Harbor  Traffic  Management 
.Advisory  Committee  is  as  follows: 

1.  Introductions. 

2.  Vessel  Traffic  Service  New  York 
update. 

3.  Permanent  change  of  Vessel  Traffic 
Service  New  York's  boundary 
extensions  to  the  Lehigh  Valley  Draw 
bridge  and  the  Hell  Gate  Railroad 
bridge 

4.  Information  report  from  Vessel 
traffic  Service  New  York  on  a  seaplane 
familiarization  ride  in  .NY  Harbor. 

5.  Marina  construction  requirements 
implemented  by  the  Philadelphia  Corps 
of  Engineers  and  their  possible 
adaptation  to  NY  Harbor. 

6.  Use  of  marine  radios  by  pleasure 
craft. 


7.  Topics  from  the  floor. 

8.  Review  of  agenda  topics  and 
selection  of  date  for  next  meeting. 

The  New  York  Harbor  Traffic 
Management  Advisory  Committee  has 
been  established  by  Commander,  First 
Coast  Guard  District  to  provide 
information,  consultation,  and  advice 
with  regard  to  port  development, 
maritime  trade,  port  traffic,  and  other 
maritime  interests  in  the  harbor. 
Members  of  the  Committee  serve 
voluntarily  without  compensation  from 
the  Federal  Government, 

Attendance  is  open  to  the  interested 
public.  With  advance  notice  to  the 
Chairperson,  members  of  the  public  may 
make  oral  statements  at  the  meeting. 
Persons  wishing  to  present  oral 
statements  should  so  notify  the 
Executive  Director  no  later  than  the  day 
before  the  meeting.  Any  member  of  the 
public  may  present  a  written  statement 
to  the  Committee  at  any  time. 
FOR  FURTHER  INFORMATION  CONTACT: 
Commander  W.  Young.  USCG, 
Executive  Secretary,  NY  Harbor  Traffic 
Management  Advisory  Committee,  New 
York  Vessel  Traffic  Service,  Governors 
Island.  New  York,  NY  10004;  or  by 
calling  (212)  668-7954. 

Dated;  August  28,  1987. 
R.L.  lohansoo. 

Rear  Admiral  U.S.  Coast  Guard  Commander. 
First  Coast  C^ard  District. 

|FR  Doc.  87-^342  Filed  9-2-87;  8:45  am] 

BILLING  CODE  4S10-14-M 


Federal  Highway  Administration 

Environmental  Impact  Statement; 
Charleston  County,  SO 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  adv'ise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  replacement  for 
the  existing  John  P.  Grace  Memorial 
Bridge  over  the  Cooper  River  in 
Charleston  County,  South  Carolina, 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  H.  Rice,  District  Engineer, 
Federal  Highway  Administration,  Suite 
758,  Strom  Thurmond  Federal  Building, 
1835  Assembly  Street,  Columbia,  South 
Carolina,  29201,  Telephone:  (803)  253- 
3386. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Highway  Administration  in 
cooperation  with  the  South  Carolina 
Department  of  Highway  and  Public 
Transportation,  will  prepare  an 


environmental  impact  statement  for 
replacement  of  the  Grace  Memorial 
Bridge  between  the  city  of  Charleston 
and  the  City  of  Mount  Pleasant.  The 
existing  bridge  carries  two  southbound 
lanes  of  U.S.  17.  The  project  will  extend 
from  the  terminus  of  1-26  in  Charleston 
across  Town  Creek,  Drum  Island  and 
the  Cooper  River  to  Mathis  Ferry  Road 
in  Mount  Pleasant,  a  distance 
approximately  3.0  miles. 

Various  types  of  steel  and  concrete 
bridges  as  well  as  a  tunnel  will  be 
considered  in  the  EIS  and  will  all 
generally  be  in  the  same  corridor  as  the 
existing  bridge.  Each  alternate  will 
provide  a  limited  access  road  with  grade 
separations  and  interchanges.  A  funding 
study  will  consider  the  use  of  tolls  to 
pay  for  the  project. 

A  letter  of  intent  inviting  written 
comments  and  suggestions,  to  ensure 
that  the  full  range  of  environmental 
impacts  associated  with  the  project  are 
considered  will  be  sent  to  appropriate 
Federal  State  and  local  agencies,  and  to 
private  organizations  and  interested 
citizens.  A  public  hearing  will  be 
conducted  to  further  involve  local 
citizens  in  the  process.  Public  notice  will 
be  given  of  the  time  and  place  of  the 
hearing.  The  environmental  impact 
statement  will  be  available  for  public 
and  agency  review  and  comment. 

A  formal  scoping  meeting  will  be  held 
with  Federal  State  and  local  agencies, 
and  private  interest  groups  for  the 
purpose  of  identifying  the  significant 
environmental  issues  to  be  addressed  in 
the  EIS.  The  scoping  meeting  will  be 
held  on  September  22, 1987  at  10:30  a.m. 
in  Seminar  Room  A  of  the  Business  and 
Technology  Center  located  at  701  East 
Bay  Street  in  Charleston. 

To  ensure  that  the  full  range  of 
environmental  issues  are  addressed  and 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  supplemental 
EIS  should  be  directed  to  the  FHWA  at 
the  address  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovermental  consultation  on 
Federal  programs  end  activities  apply  to  this 
program] 
Robert  ].  Probst, 

Division  Adwinis^ator,  Columbia.  South 

Carolina. 

[FR  Doa  87-20331  Filed  9-2-87;a-45am] 

BILLING  CODE  49tO-22-M 
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Environmental  Impact  Statement; 
Jasper,  Newton,  and  McDonald 
Counties,  MO 

agency:  Federal  Highway 
.'Xdministration  (FiiWA),'DOT. 

action:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  project  in 
Jasper,  Newton  and  McDonald  Counties, 
Missouri. 

FOR  FURTHER  INFORMATION  CONTACT: 

.Mr.  James  Mullen,  District  Engineer. 
Federal  Highway  Administration,  P.O. 
Box  1787.  Jefferson  City,  MO,  65192, 
Telephone  No.  314-636-7104 

Mr.  James  F.  Roberts.  Surveys  and  Plans 
Engineer,  Missouri  Highway  and 
Transportation  Department.  P.O.  Box 
270,  Jefferson  City.  MO,  65102, 
Telephone  No.  314-751-2876. 

SUPPLEMENTARY  INFORMATION:  (1)  The 

project  begins  at  Carthage,  Missouri  and 
extends  south  approximately  49  miles  to 
the  Missouri-Arkansas  State  Line.  The 
proposed  highway  will  be  a  four-lane 
controlled  access  divided  facility.  The 
proposed  improvement  will  serve  to 
reduce  traffic  congestion  on  existing 
Route  71  and  Alternate  Route  71  in 
Jasper,  Newton,  and  McDonald  Counties 
in  southwestern  Missouri.  These  routes 
are  deficient  for  handling  traffic 
capacities.  This  is  a  Demonstration 
Project  authorized  under  the  Surface 
Transporation  and  Uniform  Relocation 
Assistance  Act  of  1987.  This  project  was 
authorized  for  the  purpose  of 
demonstrating  methods  of  improving 
highway  safety  and  accelerating 
highway  construction.  It  shall  also 
demonstrate  the  latest  high-type 
geometric  design  features  and  new 
advances  in  highway  traffic  control  and 
safety  hardware. 

(2)  Several  undetermined  alternates 
will  be  considered  for  the  purposed 
highway.  The  "no  build"  alternate  as 
well  as  the  upgrading  of  existing 
facilities  will  be  addressed. 

(3)  To  dale,  presentation  of  the  study 
has  been  made  in  four  meetings  at  the 
local  level,  and  input  has  been  received. 
The  scoping  process  will  be  initiated 
with  Federal,  State,  and  local  agencies 
as  studies  continue.  Further  public 
hearings  will  be  held,  also. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Research, 
Planning  and  Construction) 


issued  or.  August  26.  1987. 
James  M.  Mullen, 
District  Engineer,  Jefferson  City. 

JFR  Doc  87-20255  Filed  9-Z-%7;  8:45  amj 

BILUMQ  CODE  4910-22-M 


Diabetic  Conditions  and  Commercial 
Drivers;  Meeting 

AGENCY:  Federal  Highway 
Ad.T;:nistration  (FHWAJ.'DOT. 
action:  Notice  of  public  meeting. 

summary:  The  FHWA  announces  that  a 
conference  on  Diabetic  Conditions  and 
Commercial  Drivers  will  be  held  on 
September  9  and  10, 1987,  beginning  at 
12;00  noon  at  the  Crystal  City  Marriott, 
1999  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202.  The  telephone 
number  is  (703J  521-5500, 

The  Agenda  includes  a  plenary 
session  which  will  be  followed  by 
consensus  development  task  force 
meetings  and  will  conclude  with  a 
plenary  session  during  which  the  task 
force  recommendations  will  be 
commented  on  by  other  task  force 
members.  The  two  plenary  sessions  will 
be  open  to  the  public.  The  approximate 
time  for  each  plenary  session  is  as 
follows:  Plenary  Session  I,  September  9, 
1987, 12:00  noon  to  2:00  p.m.,  and 
Plenary  Session  II,  September  10, 1987, 
10:00  a.m.  to  12:00  noon. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Dennis  P.  McEachen,  Standards 
Development  Division,  Office  of  Motor 
Carrier  Standards,  Federal  Highway 
Administration,  400  Seventh  Street,  SW., 
Washington.  DC  20590,  (202)  366-2987. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.  Monday  through  Friday. 

Issued  August  28, 1937. 
R.A.  Bamhart, 
Federal  High  way  Administrator. 

[FR  Doc.  87-20280  Filed  9-2-87;  8:45  amJ 
BILLING  CODE  4910-22-M 


Meeting;  Environmental  Impact  and 
Reisted  P.-'ocedures 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Notice  of  public  meeting. 

summary:  The  FHWA  announces  a 
public  informational  meeting  on  its 
recently  issued  final  regulation 
governing  the  preparation  of 
environmental  impact  statements  and 
related  environmental  documents.  The 
public  informational  meeting  will  be 
held  from  10:00  a.m.  to  12:00  noon  on 
September  11. 1987,  in  Washington,  DC 
in  Room  4234  at  the  U,S.  Department  of 


Transportation  Headquarters.  400 
Seventh  Street  SW..  Washington,  DC 
20590,  The  agenda  will  include  a 
presentation  on  the  new  regulation  and 
a  question  and  answer  session. 

The  new  regulation  was  published  on 
August  28, 1987,  in  the  Federal  Register 
(52  FR  32646),  and  amends  Part  771  of 
Title  23  of  the  Code  of  Federal 
Regulations.  The  amendments  simplify 
and  streamline  the  project  development 
process,  provide  increased 
decisionmaking  authority  to  agency  field 
offices,  and  consolidate  the  FHWA's 
public  involvement  requirements.  The 
regulatory  changes  are  part  of  the 
FHWA's  establishment  of  a  streamlined, 
one-stop  environmental  process.  A 
rulemaking  process  with  public  notice 
and  comments  was  conducted,  as 
discussed  in  the  final  notice  published 
at  52  FR  32646. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Frederick  Skaer,  Office  of 
Environmental  Policy  (HEV-10).  (202) 
36&-2050,  FHWA  400  Seventh  Street 
SW.,  Washington,  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m.. 
EST.  Monday  through  Friday  except 
legal  holidays. 

Issued  on  August  31. 1987. 
R.A.  Bamhart. 

Federal  Highway  Administrator. 
(FR  Doc.  87-20343  Filed  9-2-87;  8:45  amj 
BILUNG  CODE  4910-22-N 


Meeting;  Motor  Carrier  Advisory 
Committee 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  FHWA  announces  that 
the  National  Motor  Carrier  Advisory 
Committee  will  hold  a  meeting  on 
September  15, 1987,  in  Washington,  DC, 
at  the  U.S.  Department  of 
Transportation  headquarters,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  The  meeting  will  be  held  from  9 
a.m.  to  5  p.m.  in  Room  4234.  This 
meeting  is  open  to  the  public.  The 
agenda  will  focus  on  the  status  of  the 
implementation  of  the  commercial 
drivers  license  program,  public 
information  efforts  regarding  the  motor 
carrier  industry,  the  development  of  a 
"Futures  Program"  for  the  industry,  a 
review  of  previous  resolutions  regarding 
drug  testing,  the  status  of  other  FHWA 
legislative  and  regulatory  activities  and 
a  review  of  old  business  from  previous 
meetings. 

FOR  FURTHER  INFORMATION  CONTACT. 

.Mr.  Joseph  S.  Tooie.  Executive  Director. 
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\'dtion;il  .Motor  Carrier  Advisory 
C^ommittee,  Federal  Highway 
Administration,  HO.-\-l.  Room  4218.  400 
Seventh  Street,  SW.,  Washington,  DC 
:059O,  (202)  366-2238.  Office  hours  are 
from  7;45  a.m.  to  4:15  p.m..  e.t.,  Monday 
through  Friday,  except  legal  holidays. 

Issued  on  .August  28. 1987. 
R.  A.  Barnhart, 
federal  Highway  Administrator. 

IKR  L'or   B--J0281  Filed  9-2-87;  8:45  am] 

BILLING  C00£  4910-22-M 


DEPARTMENT  OF  THE  TREASURY 
Office  of  ttie  Secretary 

I  Supplement  to  Department  Circular- 
Public  Debt  Series— No.  23-87] 

Treasury  Notes;  Series  AC-1989 

The  Secretary  announced  on  August 
26, 1987,  that  the  interest  rate  on  the 
notes  designated  Series  AC-1989, 
described  in  Department  Circular — 
Public  Debt  Series— No,  23-87  dated 
.August  20, 1987,  will  be  7-'>/4  percent. 
Interest  on  the  notes  will  be  payable  at 
the  rate  of  7%  percent  per  annum, 

Wdshington,  .August  27, 1987. 

Gerald  Murphy. 

Fiscal  Assistant  Secretary. 

|KR  Doc.  87-20238  Filed  9-2-87;  8:45  am] 

B.LLING  CODE  4810-4O-M 


!  Supplement  to  Department  Circular — 
Public  Debt  Series— No.  24-87] 

Treasury  Notes;  Series  L-1992 

The  Secretary  announced  on  August 
27,  1987,  that  the  interest  rate  on  the 
notes  designated  Series  L-1992, 
described  in  Department  Circular — 
Public  Debt  Series— No.  24-87  dated 
.Auge.st  20.  1987.  will  be  8^'8  percent. 
l::terest  on  the  notes  will  be  payable  at 
the  rate  of  S^o  percent  per  annum. 

Wdshinpton.  .-Xueus!  28.  1987. 

Gerald  Murphy. 

F:sc(il  .■\ssistant  Secretary. 

jFR  Hoc.  87-20239  Filed  9-2-87:  8:45  am] 

BILLING  CODE  4810-40-M 


Senior  Executive  Service; 
Performance  Review  Board 
Membership 

agency:  Treasury. 

action:  .Notice  of  Members  of 

Performance  Review  Board  (PRB). 

summary:  This  notice  announces  the 
appointment  of  members  of  the 
composite  PRB  for  the  U.S.  Savmgs 
Bunds  Division,  the  Bureau  of  the  Public 


Debt,  the  Bureau  of  Engra\  ing  and 
Printing,  the  United  States  Mint,  and  the 
Financial  Management  Service. 

FOR  FURTHER  INFORMATiON  CONTACT: 

Kenneth  W.  Rath,  Assistant 
Commissioner  (Administration).  Bureau 
of  the  Public  Debt.  E  Street  Building. 
Room  527,  Washington,  DC  20239-0001; 

Telephone;  (202)  376-4330. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  5  U.S.C,  4314(c)(4J  and  the  Civil 
Service  Reform  Act  of  1978,  the 
members  of  the  Senior  Executive 
Service  Performance  Review  Board  for 
the  U.S.  Savings  Bonds  Division,  the 
Bureau  of  the  Public  Debt,  the  Bureau  of 
Engraving  and  Printing,  the  United 
States  Mint,  and  the  Financial 
Management  Service  are  listed  below. 
This  Board  reviews  the  performance  of 
career  senior  executives  below  the  level 
of  bureau  head  and  principal  deputy  in 
the  five  bureaus.  At  least  three  voting 
members  coastitute  a  quorum. 


Bureau 

1      Pnmaiy 

Alternate 

SB 

JerTokJ  B   Spoers 

Siecutive  Dwettof 

Deputy  Executive 
Director 

PD 

Kennetti  W  Rath, 

Elearxjr  J  Hoisoppte. 

Assistant 

Assistant 

Commissionar 

Commissioner 

(Adtnnistration) 

(Secunties  and 

Accounrng 

Services) 

E4P._ 

L  Paul  Blsdcmer.  Jr.. 

Cart  DAlessandro. 

Assistant 

Acting  Assistant 

Commissiooet 

[>9ctor 

(Administration). 

(Oporatioos). 

Mint 

Eugene  H  Essnor, 
Oepol>  Difectof. 

Micliael  F   Hill 

Associate  Dti  actor 

tor  Policy  and 

Management. 

FMS   ._. 

Oil  >e  E.  Clark. 

Mttcfiell  Levine, 

1  ssatant 
(  oiwnisaoner 

Assistant 
Conintiss*or>6r 

Complroller. 

This  notice  does  not  meet  the 
Department's  criteria  for  significant 
regulations. 
Kenneth  W.  Rath, 

.■Xssistant  Commissioner  (Administration), 
Bureau  of  the  Public  Debt,  and  Acting  PRB 
Chairman,  1987. 
[FR  Doc.  87-20240  Filed  9-2-87;  8:45  am] 

BILLING  CODE  ««10-40-« 


VETERANS  ADMINISTRATION 
Agency  Form  Under  OMQ  Review 

AGENCY:  Veterans  Administration. 
action:  Notice. 

The  Veterans  Administration  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  contains  an 


extension  and  lists  the  following 
information:  (1)  The  department  or  staff 
office  issuing  the  form.  [2)  the  title  of  the 
form,  (3)  the  agency  form  number,  if 
applicable,  (4)  a  description  of  the  need 
and  its  use,  (5)  how  often  the  form  must 
be  filled  out,  (6)  who  will  be  required  or 
asked  to  report,  (7)  an  estimate  of  the 
number  of  responses,  (8)  an  estimate  of 
the  total  number  of  hours  needed  to  fill 
out  the  form,  and  (9)  an  indication  of 
whether  section  3504(h)  of  Pub.  L  90-511 
applies. 

ADDRESSES:  Copies  of  the  forms  and 
supporting  documents  may  be  obtained 
from  Patti  Viers,  Agency  Clearance 
Officer  (732),  Veterans  Administration, 
810  Vermont  Avenue,  NVV.,  Washington. 
DC  20420,  (202)  233-2146.  Comments  and 
questions  about  the  items  on  the  list 
should  be  directed  to  the  VA's  OMB 
Desk  Officer,  Joseph  Lackey,  Office  of 
Management  and  Budget,  726  Jackson 
Place,  NW..  Washington.  DC  20503,  (202) 
395-7316. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  within  60  days  of  this 
notice. 

Dated:  August  31. 1987. 
By  direction  of  the  Administrator 
David  A  Cox, 

Associate  Deputy  Administrator  for 
Management. 

Extension 

1.  Department  of  Veterans  Benefits 

2.  Request  for  Approval  of  School 
Attendance 

3.  VA  Forms  21-674  and  21-674c 

4.  This  information  is  necessary  to 
determine  eligibility  for  continued 
entitlement  to  benefits  for  a  child 
between  the  ages  of  18  and  23  who  is 
attending  school. 

5.  On  occasion 

6.  Individuals  or  households 
7. 138,000  responses 

8,  34,500  hours 

9.  Not  applicable 

1.  Department  of  Veterans  Benefits 

2.  Placement  Certificate  for 
Manufactured  Home 

3  VA  Form  26-8644 

4.  This  information  certifies  the 
placement  of  the  manufactured  home  on 
the  property  as  approved  by  VA  and 
receipt  of  all  accessories  included  in  the 
home  loan. 

5.  On  occasion 

6.  Individuals  or  households; 
Businesses  or  other  for-profit;  and  Small 
businesses  or  organizations 

7.  6,000  responses 

8.  l.ax)  hours 

9.  Not  applicable 
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1.  Department  of  Veterans  Benefits 

2.  Water-Plumbing  Systems  Inspection 
Report  (Manufactured  Home) 

3.  VA  Form  26-8731a 

4.  This  information  is  used  to 
determine  acceptability  of  used 
manufactured  homes  for  VA  guaranteed 
home  loans. 

5.  On  occasion 

6.  Individuals  or  households; 
Businesses  or  other  for-profit;  and  Small 
businesses  or  organizations 

7.  1.000  responses 
0  2,0(X)  hours 

9.  Not  applicable 


1.  Depart.Tient  oi  Veterans  Benefits 

2.  Trainee  Request  for  Leave — 
Chapter  31,  Title  38,  U.S.C. 

3.  VA  Form  26-1905h 

4.  This  information  is  used  to 
determine  a  veteran's  eligibility  for 
subsistence  during  a  leave  of  absence 
while  participating  in  the  vocational 
rehabilitation  program. 

5.  On  occasion 

6.  Individuals  or  households 

7.  30,000  responses 

8.  7,500  hours 

9  Not  applicable 


1.  Department  of  Veterans  Benefits 

2.  Loan  Service  Report 

3.  VA  Form  25-6808 

4.  This  information  is  used  to  process 
delinquent  guaranteed  and  insured 
home  loans. 

5.  On  occasion 

6.  Individuals  or  households 

7.  78,000  responses 

8.  32,500  hours 

9.  Not  applicable 

[PR  Doc.  87-20308  Filed  9-2-87;  8:45  am) 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL   REGISTER 
contains  notices  of  meetings   published 
under  the   "Governrrent   in   the   Sunshine 
Act"    (Pub     L     94-409)    5    U  S,C.    552b(e)(3). 


COMMISSION  ON  CIVIL  RIGHTS 

September  1.  1987. 

place:  1121  Vermont  Avenue,  NW.. 
Room  512.  Washington,  DC  20425, 
DATE  AND  TIME:  Friday,  September  11, 
:  liT,  9()0  a.m -5iX)  p.m. 
STATUS  OF  MEETING:  Open  to  the  Public. 

MATTERS  TO  BE  CONSIDERED: 

!  .-XpprGval  of  Agenda 

11.  Appro'Hl  of  Minutes  of  Last  Meeting 

HI.  Staff  Director's  Report 

A.  Status  of  Earmarks 

B.  Personnel  Report 

C.  Activity  Report 

W.  Statement  by  Clarence  M.  Pendleton,  Jr., 
Regarding  the  Flagstaff,  Arizona 
Hearings  on  the  Enforcement  of  the 
Indian  Civil  Rights  Act  of  1968 

V'  Rt-port  of  Commission  Subcommittee 
Regarding  Proposed  Projects 

VI.  SAC  Recharters 

\II  Discussion  by  S.-\C  Chairs 

PERSON  TO  CONTACT  FOR  FURTHER 
information:  Barbara  Brooks,  Press 
:n  i  Communications  Division  (202)  37&- 

,-  U2 

UilliamU.  Cillers, 
Solicitor.  376-S5N. 
TR  Uoc.8--20.394  Filed  9-1-87;  11.56  am] 

BILLING  CODE  6335-01-M 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
1 '  S  C.  552b),  notice  is  hereby  given  that 
it  10:30  a.m.  on  Thursday.  August  27, 
1  '>H~.  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  m  closed  session  to  consider  (a) 
matters  relating  to  the  Corporations 
assistance  agreement  with  an  insured 
bank;  and  (bj  requests  for  financial 
assistance  pursuant  to  section  13(c)  of 
the  Federal  Deposit  Insurance  Act, 
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In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C,  C. 
Hope,  Jr,  (Appointive),  seconded  by 
Director  Robert  L,  Clarke  (Comptroller 
of  the  Currency),  concurred  in  by 
Chairman  L  William  Seidmari,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  pursuant 
to  subsections  (c)(4),  (c)(6),  (c)(8), 
(c)(9)(A)(ii),  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C,  552b(c){4),  (c)(6),  (c)(8), 
(c)(9)(A)(ii),  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550  17th  Street,  NW„  Washington,  DC. 

Dated:  August  31, 1987, 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson, 
Executive  Secretary. 
[FR  Doc.  87-10415  Filed  9-1-87: 12:25pm] 

BILLING  CODE  6714-01-M 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

TIME  AND  DATE:  9:30  a.m.,  Wednesday, 
September  9, 1987, 

place:  1773  G  Street,  NW.,  Washington, 
DC  20456,  7th  Floor,  Fiiene  Board  Room, 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous  Open 

Meeting. 

2.  Economic  Commentary. 

3.  Review  of  Central  Liquidity  Facility 

Lending  Rate. 

4.  Central  Liquidity  Facility  Reserving  Policy 

for  FY  1988, 

5.  Central  Liquidity  Facility  Agent 

CommitiTient  Fees. 

6.  Insurance  Fund  Report, 

7.  Appeal  of  Regional  Director's  Disapproval 

of  Charter  Application. 


8.  Interim  Final  Rule:  Prohibited  Lending 

Practices. 

9.  Request  for  Exemption  from  NCUA's 

Nonpreferential  Treatment  and 
Prohibited  Fees  Lending  Rules. 

10.  Interpretive  Ruling  and  Policy  Statement 

Regarding  Procedures  for  Developing 
Regulations, 

11.  Final  Rules:  Part  705  and  §  700.1,  NUCA 

Rules  and  Regulations,  Community 
Developing  Revolving  Loan  Program  for 
Credit  Unions  and  Definition  of  Low 
Income  Members. 

12.  College  Student  Credit  Union  Pilot 

Program. 

13.  Federal  Credit  Union  Field  of  Membership 

and  Chartering  Policy. 

RECESS:  11:30  a.m. 

TIME  AND  DATE:  11:45  a.m.,  Wednesday, 

September  9,  1987. 

place:  1776  G  Street.  NW.,  Washington. 

DC  20456.  7th  Floor,  Fiiene  Board  Room. 

STATUS:  Closed, 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous  Closed 

Meetings. 

2.  Approval  of  Central  Liquidity  Facility 

Agent  Member.  Closed  pursuant  to 
exemptions  (4),  (8),  and  (9)(A)(ii]. 

3.  Central  Liquidity  Facility  Lines  of  Credit. 

Closed  pursuant  to  exemptions  (4),  (8), 
and(9)(A](ii). 

4.  Requests  for  Exemption  from 

§  701.21(h)(2Kii).  .NCUA  Rules  and 
Regulations.  Closed  pursuant  to 
exemptions  [6|,  (8).  and  (9KA)(ii). 

5.  Appeals  of  Liquidating  Agent  Denial  of 

Claims.  Closed  pursuant  to  exemptions 
(6),  (7),  (8),  |9)(A)|ii),  and  (10), 

6.  Administrative  Action  under  section 

206(h)(1)(a)  of  the  Federal  Credit  Union 
Act,  Closed  pursuant  to  exemptions  (8), 
(9)(A)(ii),  and  (9)(B). 

7.  Board  Briefings.  Closed  pursuant  to 

exemptions  (2),  (3),  (9)(A)(ii),  and  (9)(B). 

8.  Personnel  Acticms.  Closed  pursuant  to 

exemptions  (2)  and  (6). 

FOR  MORE  INFORMATION  CONTACT:  Becky 

Baiter,  Secretary  of  the  Board, 

Telephone  (202)  357-1100, 

Becky  Baker, 

Secretary  ofche  Board. 

[FR  Doc.  87-20426  Filed  9-1-87;  1:40  pmj 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

29  CFR  Part  2550 

Proposed  Regulation  Regarding 
Participant  Directed  Individual 
Account  Plans  (ERISA  Section  404(c) 
Plans) 

agency:  Department  of  Labor. 

action:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  This  document  contains  a 
proposed  regulation  under  section  404(c) 
of  the  Employee  Retirement  Income 
Security  Act  of  1974  (ERISA,  or  the  Act). 
That  section  provides  that,  where  a 
participant  or  beneficiary  of  an 
employee  pension  benefit  plan  exercises 
control  over  assets  in  an  individual 
account  maintained  for  him  under  the 
plan,  the  participant  or  beneficiary  is 
not  considered  a  fiduciary  by  reason  of 
his  exercise  of  control  and  other  plan 
fiduciaries  are  relieved  of  liability  under 
Part  4  of  Title  I  of  ERISA  for  the  results 
of  the  participant's  or  beneficiary's 
exercise  of  control.  Section  404(c) 
specifically  contemplates  the  issuance 
of  regulations,  and  the  proposal 
describes  the  circumstances  in  which 
section  404(c)  applies  to  a  transaction 
involving  a  participant's  or  beneficiary's 
exercise  of  control  over  his  individual 
account.  If  adopted,  the  regulation  will 
affect  participants  and  beneficiaries  as 
well  as  plan  fiduciaries. 
DATES:  Written  comments  on  the 
proposed  regulation  must  be  received  by 
the  Department  of  Labor  (the 
Department)  on  or  before  November  2, 
1987.  The  proposed  regulation,  if 
adopted,  would  apply  to  transactions 
occurring  in  plan  years  beginning  after  a 
date  90  days  from  the  date  the 
rrguldtior:  is  published  in  final  form. 
ADDRESSES:  Written  comments 
ftireferably  at  least  three  copies)  should 
be  submitted  to  the  Office  of 
Regulations  and  Interpretations,  Pension 
and  Welfare  Benefits  Administration, 
Room  N-5669,  U.S  Deuartinent  of  Labor, 
Washington.  DC  20210,  and  marked 
"Attention:  Section  404(c)  regulation." 
All  submissions  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room,  Pension  and  Welfare 
Benefits  Administration,  Room  N-4677, 
200  Constitution  Avenue  NW.. 
Washington,  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
N'ancy  M  Rooney,  Phn  Benefits 
Security  Division,  Office  of  the  Solicitor, 
U.S.  Department  of  Labor,  Washington, 
DC  20210.  Telephone  (202)  523-9596  or 
Mark  A.  Greenstein.  Pension  and 


Welfare  Benefits  Administration.  U.S. 
Department  of  Labor.  Washington,  DC 
20210.  Telephone  (202)  523-8671. 
SUPPLEMENTARY  INFORMATION:  This 
document  contains  a  proposed 
regulation  under  section  404(c)  of 
ERISA.'  That  section  provides  that 
where  a  participant  or  beneficiary  of  an 
employee  pension  benefit  plan  that 
provides  for  individual  accounts 
exercises  control  over  assets  in  his 
account,  then:  (1)  the  participant  or 
beneficiary  shall  not  be  deemed  to  be  a 
fiduciary  by  reason  of  his  exercise  of 
control;  and  (2)  no  person  who  is 
otherwise  a  fiduciary  shall  be  liable 
under  the  fiduciary  responsibility 
provisions  of  ERISA  for  any  loss,  or  by 
reason  of  any  breach,  which  results  from 
such  participant's  or  beneficiary's 
exercise  of  control.  A  discussion  of 
section  404(c)  and  a  description  of  the 
proposed  regulation  follows. 

A.  General  Considerations 

The  relief  from  the  fiduciary 
responsibility  provisions  of  ERISA  that 
is  provided  by  section  404(c)  applies 
only  to  individual  transactions  that  meet 
the  criteria  established  by  that  section — 
i.e.,  the  transaction  must  be  under  the 
kind  of  plan  described  in  section  404(c) 
and  the  participant  must  have  actually 
exercised  control  with  respect  to  the 
transaction.  Thus,  a  determination 
whether  sections  404(c)(1)  and  404(c)(2) 
apply  can  be  made  only  on  a  case  by 
case  basis.  The  proposed  regulation 
provides  the  general  framework  for  such 
determinations. 

It  is  the  Department's  view  that 
section  404(c)  is  similar  to  a  statutory 
exception  to  the  general  fiduciary 
provisions  of  ERISA,  and,  accordingly, 
the  person  asserting  applicability  of  the 
exception  will  have  the  burden  of 
proving  that  the  conditions  of  section 
404(c)  and  any  regulation  thereunder 
have  been  met.* 

The  proposed  regulation  is  organized 
in  a  manner  similar  to  section  404(c) 
itself.  Paragraph  (a)  describes  the 
general  standards  of  section  404(c). 
Paragraph  (b)  describes  the  kinds  of 


'29Li.S.C. 

'  See  Doni  v 
1465.  1467-« 
ttial  a  fiduci 
plan  had 
conditions  to 
exemption 
mel.  Aa  su 
Punna  Co. 
Supreme 
it  seems  'fair 
proof  upon 
within  a  sta 
scheme.  SEC 
126.  73  S.Cl. 
1467-6fl.  n.:: 


n04(c). 

an  V.  Cunningham.  716  F.2d  1455. 
(5lh  Cir  1983)  in  which  it  was  held 
of  an  employee  stocli  ownership 
lhe|)urden  of  proof  to  show  thai  the 
the  availability  of  the  statiilnry 
f4ind  in  section  408!e|  of  ERISA  were 
the  court  cited  SEC  v.  Ralston 
U.S.  119.  128  119.S3):  "As  the 
has  observed  in  a  different  context, 
and  reasonable'  to  place  the  burden  of 
a^arty  who  seeks  to  bring  his  conduct 
itor>'  exception  to  a  broad  remedial 
V.  Ralston  Purina  Co..  346  U.S.  119. 
181.  985.  97  LEd.  1494  (1953)."  Id.  a\ 
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PF  )rl, 
3  161 
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plans  that  may  provide  for  participant 
control.  Paragraph  (c)  describes  the 
application  of  paragraph  (b)  in  certain 
special  circumstances.  Paragraph  (d) 
describes  the  manner  in  which  a 
participant  must  exercise  control  in 
order  for  the  relief  provided  by  section 
404(c)  to  be  available.  Paragraph  (e) 
describes  the  application  of  sections 
404(c)(1)  and  404(c)(2).  Paragraph  (f) 
defines  certain  terms  that  are  used  in 
the  regulation.  Paragraph  (g)  contains 
specific  examples  which  illustrate  the 
provisions  of  the  proposal.  Paragraph  (h) 
establishes  the  effective  date  for  the 
regulation. 

B.  ERISA  Section  404(c)  Plans 

The  proposed  regulation  defines  an 
"ERISA  section  404(c)  plan"  as  an 
individual  account  plan  described  in 
section  3(34)  of  ERISA  that  permits  a 
participant  to  make  an  independent 
choice,  from  a  broad  range  of 
investment  alternatives,  regarding  the 
manner  in  which  any  portion  of  the 
assets  in  his  individual  account  is 
invested.^  The  definition  permits  a  plan 
to  provide  for  participant  control  in 
many  different  ways  and  in  varying 
degrees.  For  example,  under  the 
definition,  a  plan  could  meet  the 
requirements  for  treatment  as  an  ERISA 
section  404(c)  plan  notwithstanding  that 
it  only  allows  certain  participants  to 
exercise  control  over  their  individual 
account  balances  and  notwithstanding 
that  it  only  permits  participants  to 
exercise  control  over  a  specified  portion 
of  their  account  balances.*  However,  if 


'  Section  404(c)  refers  to  a  pension  plan  thrfl 
"provides  for  individual  accounts. "  The  proposed 
regulation,  however,  limits  coverage  of  section 
404(c)  to  "individual  account  plans  '  described  in 
section  3(34)  of  ERIB.^  because  the  conference 
report  accompanying  ERISA.  H  R.  Rep.  No.  1280 
93d  Cong..  2d  Seas.,  305  (1974)  (hereafter,  the 
Conference  Report)  refers  to  individual  account 
plans  that  provide  for  participant  control  and 
because  section  404(c)  seems  to  contemplate 
separate  individual  accounting  so  that  each 
participant  will  bedr  the  sole  risk  of  loss 
attributable  to  his  irivestment  decision. 

*  This  discussior^  deals  only  with  the  effect  of 
such  classification^  on  a  plan's  status  as  an  ERISA 


section  404ic)  plan 
classiHcaiions  mav 


m  certain  circumstances  such 
violate  other  provisions  of  law. 


including  condition  i  to  qualification  of  a  pension 
plan  under  section  lOlja)  of  the  Internal  Revenue 
Code  (the  Code)  T  lat  section  provides  that  a 
qualified  pension  p  an  may  not  discriminate  in  favor 
of  employees  who  i  re  officers,  shareholders  or 
highly  compensHlei !.  See  section  401(a)(4)  of  the 
Code  In  Rev.  Rul. )  l)-370. 1970-2  C.B.  84.  the 
Internal  Revenue  S  -rvice  held  that  a  profit  sharing 
plan  failed  to  meet  the  qualification  requirements 
under  section  401  o  \  the  Code  because  only  highly 
compensated  empli  lyees  were  permitted  to  exercise 
control  over  assets  in  their  individual  accounts. 
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a  plan  does  not  permit  a  participant  to 
exercise  control  over  all  of  the  assets  in 
his  account,  the  provisions  of  sections 
404(c)(1)  and  404(c)(2)  would  not.  in  any 
circumstances,  apply  to  transactions 
involving  assets  with  respect  to  which 
the  participant  is  not  permitted  to 
exercise  control.  To  the  extent  the 
participant  is  not  permitted  to  exercise 
control,  plan  fiduciaries  are  subject  to 
all  of  the  fiduciary  duties  and 
obligations  set  forth  in  Part  4  of  Title  I  of 
ERISA."* 

1. Opportunity  To  Exercise  Control 

The  proposed  regulation  states  that  a 
section  404(c)  plan  must  provide 
participants  with  a  reasonable 
opportunity  to  give  investment 
instructions  to  a  responsible  plan 
fiduciary  who  is  obligated  to  comply 
with  such  instructions.*  These 
instructions  can  be  either  in  written  or 
oral  form.  If  the  plan  permits  oral 
participant  instructions,  written 
confirmations  of  such  instructions  must 
be  given  by  the  responsible  plan 
fiduciary.  A  plan  does  not  fail  to  meet 
this  requirement  because  it  imposes 
reasonable  restrictions  on  the  frequency 
with  which  a  participant  may  give 
investment  directions.  For  example, 
opportunities  to  give  instructions  may  be 
restricted  to  a  certain  degree  where  the 
investment  options  available  to  the 
participant  consist  of  pooled  funds  that. 
because  of  the  character  of  the 
underlying  assets  and  the  diversification 
of  the  funds'  assets,  generally  may  be 
expected  to  rise  and  fall  in  value  slowly 
and  in  accord  with  broad  market  trends. 
If,  on  the  other  hand,  the  investment 
options  available  to  participants  include 
the  option  to  invest  in  securities  that  are 
traded  in  a  volatile  market  where  the 
value  of  such  securities  may  fluctuate 
u  idely  over  a  short  period  of  time,  the 
proposed  regulation  would  require  the 
plan  to  permit  participants  to  give 
investment  instructions  at  any  time 
during  w-hich  the  securities  are  traded  in 
order  for  the  participant  to  have  a 
reasonable  opportunity  to  exercise 
control  over  assets  in  his  account.'' 


'  ERISA  also  imposes  certain  requirements  which 
are  not  affected  by  a  participant's  exercise  of 
control  over  the  assets  in  his  individual  account; 
those  requirements,  of  course,  continue  to  apply  to 
plan  fiduciaries  even  though  a  plan  is  an  ERIS.4 
section  404(c)  plan.  For  example,  the  bonding 
requirements  of  section  412  of  ERISA  would  appl> 
I')  all  persons  (other  than  the  participant)  who 
handle  plan  funds  under  an  ERISA  section  404(c| 
plan. 

'•  As  discussed  below,  paragraph  (e)(2)(ii)  of  the 
proposed  regulation  describes  certain  categories  of 
participant  instructions  with  respect  to  which  the 
provisions  of  section  404(c)  do  not  apply. 

^  To  further  illustrate,  an  opporlunily  to  give 
instructions  once  every  calendar  quarter  generally 


The  proposed  regulation  also  provides 
that  a  plan  does  not  fail  to  qualify  as  an 
ERISA  section  404(c)  plan  merely 
because  it  charges  the  participant's 
account  with  the  reasonable  expenses  of 
carrying  out  his  instructions  provided 
the  participant  is  informed  that  such 
charges  will  be  made  and  that  the 
participant  is  furnished  periodic  reports 
regarding  the  actual  expenses  incurred 
pursuant  to  reasonable  procedures 
established  under  the  plan.* 

Pursuant  to  paragraph  (b)(2)(ii)  of  the 
proposed  regulation,  an  ERISA  section 
404(c)  plan  may  impose  certain 
limitations  on  the  responsible  fiduciary's 
duty  to  carry  out  a  participant's 
investment  instructions.  For  example, 
the  proposal  states  that  a  plan  fiduciary 
may  refuse  to  implement  an  investment 
decision  that  would  generate  unrelated 
business  income  or  unrelated  debt- 
financed  income  to  the  plan  that  would 
be  taxable  under  the  Code,'  The 
circumstances  described  in  the  proposal 
are  not  intended  as  an  exhaustive  list 
and  a  plan  may  impose  other  reasonable 
limitations.  However,  such  restrictions 
could  so  restrict  a  participant's 
opportunity  to  exercise  control  as  to 
cause  the  plan  to  fail  to  meet  the  general 
requirement  that  an  ERISA  section 
404(c)  plan  must  provide  for  a  broad 
range  of  investment  alternatives.  Thus, 
such  restrictions  should  be  taken  into 
account  in  determining  whether  a 
particular  plan  meets  the  requirements 
for  treatment  as  an  ERISA  section  404(c| 
plan  and  in  determining  the  scope  of  the 
responsibilities  of  plan  fiduciaries. 


would  be  sufficient  if  the  investment  options 
available  to  the  participant  are  diversified  pooled 
funds  and  the  underlying  assets  of  each  fund  consist 
of  a  large,  diversified  group  of  securities  which  are 
actively  traded  and  for  which  there  is  a  recognized 
market.  Based  on  the  nature  and  diversity  of  these 
underlying  assets,  the  market  value  of  an  interest  in 
any  of  these  funds  should  reflect  overall  broad 
market  trends  and,  hence,  should  not  fluctuate 
greatly  over  short  periods  of  time.  If.  however,  an 
ERISA  section  4041c)  plan  includes  an  option  to 
invest  in  commodities  futures,  it  might  be  necessary, 
because  the  market  for  such  securities  is  highly 
volatile,  for  the  plan  to  permit  participants  to  give 
investment  instructions  at  any  time  during  which 
such  futures  are  traded  in  order  to  provide  each 
participant  a  reasonable  opportunity  to  exercise 
control  over  the  assets  in  his  account. 

•  For  example,  if  a  plan's  summary  plan 
description  contains  a  general  description  of  the 
type  of  administrative  charges  that  may  be  incurred 
along  with  the  amount  of  such  charge  (and  any 
change  in  that  information  is  reflected  in 
subsequent  summaries  of  material  modificalionsj. 
the  requirement  of  prior  periodic  disclosure  of  the 
existence  of  these  charges  generally  would  be  met 
Such  disclosure  would  not.  however,  satisfy  the 
requirement  of  periodic  disclosure  of  the  actual 
expenses  incurred  by  the  participant. 

•  See  sections  512-514  of  the  Code. 


2.  Broad  Range  of  Investment 
Alternatives 

a.  In  general.  As  noted  above,  the 
proposed  regulation  provides  that  a  plan 
is  an  ERISA  section  404(c)  plan  only  if  it 
offers  a  "broad  range"  of  investment 
alternatives.  This  provision  is  derived 
from  the  discussion  of  section  404(c)  in 
the  Conference  Report.'"  Whether  a 
plan  provides  a  broad  range  of 
investment  alternatives  is  ultimately  a 
factual  question  to  be  resolved  in  light 
of  the  facts  and  circumstances  of  the 
particular  case.  However,  the  proposed 
regulation  establishes  the  minimum 
standards  which  a  plan  must  meet  in 
order  to  provide  a  sufficient  range  of 
investment  options." 

First,  the  alternatives  available  under 
the  plan  must  be  sufficient  to  permit  the 
participant  to  materially  affect  the 
potential  return  on  the  assets  in  his 
account  and  the  risks  to  which  they  are 
subject. 

Second,  the  options  must  be  sufficient 
to  permit  the  participant  to  pursue  a 
variety  of  different  investment 
objectives.  These  include;  (1)  Capital 
preservation  and  generation  of  income; 
(2)  capital  appreciation;  and  (3)  Hquidity 
with  a  high  degree  of  assurance  of 
repayment. 

Third,  the  plan  must  provide  a 
sufficient  range  of  investments  so  that  a 
participant  may  diversify  investments  so 
as  to  minimize  the  risk  of  large  losses. 
There  are  two  aspects  to  this 
requirement.  First,  the  proposed 
regulation  makes  it  clear  that,  within 
each  of  the  iiivestment  objective 
categories  discussed  above,  an  EIRISA 
section  404(c)  plan  must  offer 
participants  a  sufficient  number  of 
options  so  that  a  participant  may 
diversify  investments  within  each 
category  to  minimize  the  risk  of  large 
losses.  Second,  the  regulation  contains  a 
more  general  requirement  under  which 
the  plan  as  a  whole  must  provide 
participants  with  the  opportunity  to 
diversify  investments.  The  nature  of  the 
plan  and  the  size  of  the  p;^rticipants' 
accounts  may  affect  the  number  and 
type  of  investment  options  necessary  to 
meet  this  requirement.  For  example,  a 
plan  which  does  not  provide 
participants  with  an  opportunity  to 


'*  Conference  Report,  at  305-6. 

' '  Of  course,  a  plan  which  permits  a  participant 
10  direct  the  investment  of  the  assets  in  his  account 
in  any  available  investment  will  be  considered  to 
offer  a  broad  range  of  investment  alternatives.  In 
cases  where  the  plan  limits  the  investment  options 
available  to  participants,  a  determination  whether 
the  plan  provides  a  broad  range  of  investment 
alternatives  would  be  made  on  a  case  by  case  tiasis. 
taking  into  account  the  factors  descrit>ed  in  the 
regulation. 
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invfst  in  pooled  investment  funds  might 
not  meet  the  diversification  requirement 
if  the  average  size  of  the  participants' 
accounts  is  such  that  pooled  investment 
is  the  only  reasonable  way  in  which  to 
diversify  account  investments.  In 
addition,  the  general  diversification 
requirement  should  assure  that 
participants  have  an  opportunity  to 
pursue  "balanced"  investment 
objectives  involving  a  combination  of 
investments  from  the  specified 
categories  discussed  above. '^ 

Fourth,  the  plan  must  provide  a 
participant  the  opportunity  to  invest 
some  or  all  of  his  account  balance  in  a 
relutivelv  '  s-ife"  investment — i.e..  a  fully 
insured  interest-bearing  deposit  in  a 
bank  or  similar  financial  institution  or  a 
pooled  investment  fund  the  assets  of 
which  consist  solely  of  cash  and 
securities  issued  or  guaranteed  by  the 
United  States  or  one  of  its  agencies.  The 
principal  investment  objectives  of  such 
an  investment  fund  must  include  a  high 
level  of  current  income  consistent  with 
the  preservation  of  capital  and  a  high 
degree  of  liquidity. 

Where  pooled  investment  funds  are 
available  as  investment  options,  the 
underlying  securities  held  in  the 
investment  funds  may  be  considered  in 
evaluating  the  extent  to  which  a 
participant  is  able  to  diversify 
investments  so  as  to  minimize  the  risk  of 
large  losses." 

The  Department  notes  that,  in  view  of 
the  importance  of  these  provisions 
defining  a  broad  range  of  investment 
opportunities  available  for  participation 
direction,  it  will  carefully  consider 
comments  describing  other  options  that 
the  commentator  believes  satisfy  the 
requirements  of  section  404(c)  of  ERISA 
and  its  legislative  intent. 

b.  Access  to  information  regarding 
investment  options.  The  proposed 


"  Even  if  a  plan  offers  a  diverse  group  of 
investments  in  each  of  the  calejjories  of  investments 
disrussed  aljove  it  may  not  meet  the  getwral 
diversification  standard  of  the  proposed  regulation. 
For  example,  a  plan  may  fail  to  provide  a 
participant  an  opportunity  to  diversify  his  account  if 
all  of  the  available  options  relate  to  one  industry. 

'^  This  is  made  clear  in  an  example  included  in 
the  regulation  Iparigraph  !gl(2||.  The  Departments 
position  is  also  consistent  with  the  position  taken  in 
the  Conference  Report  with  regard  lo  a  fiduciary's 
obligation  to  dive.'slf\  plan  investments.  There,  the 
conferees  staled  that  for  effn  ifncy  and  economy 
plans  may  invest  all  their  assets  in  a  single  bank  or 
other  pooled  investment  fund  but  that  the  pooled 
fund  itself  could  have  dnersififd  investments,  and. 
in  such  circumstances,  the  diversification  rule  is  to 
he  applied  to  the  plan  by  examining  the 
diversification  of  the  investments  in  the  pooled 
fund.  Conference  Report  at  305 

For  purpos>'s  of  diversification,  an  inveslmenl  in  a 
closed. end  mandgprnent  company  will  not  be 
considered  to  tie  ar  investment  in  a  pooled 
investment  fund  unless  the  mvestmeni  is  in  the 
rommon  stork  issued  by  that  rximpany 


regulation  slates  that  only  those 
investment  optir    3  as  to  which 
sufficient  information  is  available  to  the 
participant  to  permit  informed 
investment  decisions  will  be  taken  into 
account  in  determining  whether  a  plan 
provides  a  broad  range  of  investment 
alternatives.'*  This  provision  does  not 
require  plans  to  limit  the  available 
investment  alternatives  to  those  which 
meet  these  information  requirements, 
but  rather  requires  only  that  participants 
under  an  ERISA  section  404(c)  plan  must 
at  least  be  able  to  choose  from  a  broad 
range  of  investments  with  respect  to 
which  such  information  is  available. 
Thus,  a  plan  can  offer  investment 
alternatives  for  which  no  information  is 
available  and  still  meet  the  broad  range 
of  investment  alternatives  requirement  if 
it  also  offers  a  sufficient  number  of 
investment  alternatives  about  which 
information  is  available.  Paragraph 
(g)(1)  of  the  proposal  illustrates  the 
operation  of  this  provision. 

C  Speciiil  Rule  for  Designated  Pooled 
Investment  Funds  and  Designated 
Investment  Managers 

1.  Designated  Pooled  Funds.  It 
appears  that  some  individual  account 
plans  limit  a  participant's  investment 
options  by  permitting  participants  to 
choose  from  a  variety  of  different  kinds 
of  spec;/;e</ pooled  inve<5tment  funds. 
These  funds  frequently  are  identified  in 
the  plan  document  and  may  be  the  only 
investment  options  available  to  the 
participant  In  many  cases,  all  of  the 
available  funds  are  managed  by  the 
same  investment  manager  or  by 
affiliated  investment  managers.  The 
Department  has  concluded  that,  in 
general,  these  plans  should  be  treated  as 
ERISA  section  404(c)  plans  because  they 
permit  participant  control  and  provide 


"  The  requi-emenl  thai  sufficient  information 
must  be  available  to  permit  informed  investment 
decisions  appjes  not  only  lo  the  initial  participant 
investment  detision  but  also  lo  subsenuenl 
decisions  with  regard  lo  Ihal  investment.  Thus,  for 
exa.-nple.  in  order  for  an  investment  option  lo  meet 
this  requirement,  information  regarding  the  current 
value  of  the  investment  would  need  to  be  readily 
available  on  a  regular  basis  as  we.l  as  information 
regarding  the  financial  condition  of  the  issuer.  A 
participant  miwl  also  be  given  sufficient  information 
lo  make  infonsed  decisions  with  regard  lo  all 
incidents  of  ownership  of  that  investment  in  order 
for  an  investment  lo  be  taken  into  account  for 
purposes  of  lh»  broad  range  requirement  In  the 
case  of  a  secufity.  such  information  would  include 
information  sufficient  lo  permit  the  participant  lo 
make  informed  decisions  in  exercising  any  voting 
rights  attendant  to  such  ownership.  One  of  the 
examples  (par»graph  (g)(l|)  illustrales  that  this 
standard  would  be  met  where  the  investment 
options  available  under  the  plan  include  a  broad 
range  of  publicly-offered  securities  for  which 
market  ijuolations  are  readily  available  and  where 
the  plan  adnunistrator  distributes  copies  of  proxies, 
periodic  reports  and  similar  materials  to  the 
participants  who  have  invested  io  such  securitiet. 


for  a  broad  range  of  investment 
alternatives.  However,  these  plans 
appear  to  differ  in  at  least  two  respects 
from  other  participant-directed  plans. 

First,  these  plans  offer  participants 
designated  pooled  funds  to  the 
exclusion  of  other  investments. 
Participants  are  able  to  choose  from 
funds  that  have  different  investment 
objectives,  but  once  they  invest  in  a 
fund  they  do  not  have  control  over 
individual  investment  decisions  made 
by  the  pooled  funds  manager. 
Moreover,  in  many  cases,  the 
participant  has  no  choice  with  respect  to 
the  investment  managers  who  do  make 
individual  investment  decisions.  For 
these  reasons,  the  Department  believes 
that  it  is  important  that  any  regulation 
under  section  404(c)  of  ERISA  clearly 
reflect  plan  fiduciaries'  ongoing  duty  to 
consider  the  suitability  of  the  designated 
funds  in  these  circumstances  in  order  to 
protect  the  interests  of  participants. 

Second,  because  a  participant  may 
have  limited  funds  in  his  account, 
investment  in  pooled  funds  may 
frequently  be  the  only  way  in  which  the 
participant  can  diversify  his  account. 
Thus,  the  Department  believes  that  it  is 
essential  that  a  sufficient  variety  of 
funds  be  available  to  enable  the 
participant  to  pursue — through 
investment  in  the  designated  funds — 
each  of  the  investment  objectives 
discussed  above  in  connection  with  the 
general  requirement  that  the  plan  permit 
a  participant  to  choose  from  a  broad 
range  of  investments. 

In  view  of  the  foregoing,  the  proposed 
regulation  provides  that  a  plan  whose 
investment  alternatives  include  any 
specified  pooled  investment  fund  is  an 
ERISA  section  404(c)  plan  only  if  (in 
addition  to  the  plan's  compliance  with 
the  requirements  of  paragraph  (b)):  (1) 
An  independent  plan  fiduciary  is 
required  to  designate  the  pooled 
investment  funds  offered  as  investment 
options,  and  (2)  the  fiduciary  designates 
at  least  four  funds,  each  of  which  is 
managed  in  furtherance  of  a  different 
one  of  four  investment  objectives 
(preservation  of  capital,  capital 
appreciation,  liquidity,  and  balanced 
funds). '  *  For  purposes  of  this  rule,  an 


UM  I 


'*  For  example,  a  plan  which  designates  all 
stocks  listed  on  the  IVJew  York  Stock  Exchange  and 
one  specified  pooled  investment  fund  as  investment 
altenutives  would  fail  to  meet  the  requirement  for  a 
diversified  group  of  pooled  funds  contained  in 
paragraph  (c|(2)  of  tlie  proposal  because  it  does  not 
offer  at  least  four  funds  Therefore,  the  plan  would 
not  be  considered  an  FKISA  section  4n4|c)  plan.  The 
regulation  also  provides,  however  that  the  plan 
need  not  comply  with  the  requirements  of  paragraph 
(c)(2)  of  the  proposal  merely  because  it  offers  a 
designated  investment  fund  in  order  to  comply  with 
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"independent"  plan  fiduciary  is  a 
fiduciary  that  is  not  affiliated  with  any 
of  the  specified  investment  funds  or 
vvith  any  investment  manager  of  such  a 
fund.  Under  these  rules,  a  plan  that 
limits  participants'  choices  to  a  "family 
of  funds"  managed  by  a  single 
investment  manager  could  be  treated  as 
an  ERISA  section  404(c)  plan. 

2.  Designated  Investment  Managers.  It 
is  also  possible  that  an  individual 
account  plan  may  limit  a  participant's 
investment  options  by  providing 
participants  with  the  opportunity  to 
appoint  one  or  more  specified 
investment  managers  to  make  individual 
investment  decisions  on  behalf  of 
participants.'^ 

The  Department  has  concluded  that 
any  such  plan  should  also  be  subiect  to 
a  special  rule  in  order  to  assure  that  a 
plan  fiduciary  assumes  a  continuing 
obligation  to  assess  the  suitability  of  the 
designated  investment  managers.  Thus, 
the  proposed  regulation  provides  that  a 
plan  whose  investment  alternatives 
include  the  selection  of  one  or  more 
designated  investment  managers  is  an 
ERISA  section  404tc)  plan  only  if  an 
independent  fiduciary  is  required  to 
designate  the  investment  managers  from 
which  the  participant  may  select.  This 
rule  is  similar  to  the  first  of  the  two 
special  rules  for  designated  pooled 
funds.  Since,  however,  a  participant's 
account  assets  would  be  managed 
individually  under  this  kind  of  plan,  the 
Department  has  concluded  that  the 
general  rules  in  f)aragraph  (b)  are 
sufficient  to  assure  that  participants  are 
free  to  pursue  their  desired  investment 
objectives  by  choosing  from  a  broad 
range  of  investment  alternatives. 

Paragraphs  [g)(2)  and  (g)(3)  of  the 
proposed  regulation  illustrate  the 
operation  of  the  special  requirements  fur 
designated  pooled  investment  funds  and 
designated  investment  managers. 

Finally,  the  Department  emphasizes 
that  the  rules  for  pooled  funds  are  not 
intended  to  negate  the  rehef  that  section 
404(c)  is  intended  to  provide.  In  this 
respect,  the  independent  fiduciary 
generally  would  discharge  his  oversight 
duties  by  prudently  selecting  the 


the  "safe"  rnveslmeni  opiion  requiremenl  of 
per»];raph  (bHI  l(iii)  or  to  provide  a  "passivp" 
itiveslment  option  of  the  kiod  described  in  IdXiXiil 

'*  In  the  case  of  any  ERISA  section  4CH(c)  plan 
which  permils  »  parliupant  lo  desigivale  an 
investment  manager,  the  individual  investment 
decisions  of  such  an  investment  manager  are  not 
the  direct  and  necessary  resutts  of  the  participant's 
designation  of  the  manafter  (see  parsjjrsph  (eH2Wm) 
of  the  proposal).  Plan  fidncunes  would  have  an 
obligation  lo  aaaess  the  suitability  of  the  mveslment 
manager  only  in  cases  where  the  participant  s 
choices  are  hmited  to  speafied  mvesinent 
maiagers  (see  paragraphs  (c|  and  (d)(SI  n:  the 
proposal  and  the  discussion  below). 


investment  funds  (or  investment 
managers),  periodically  evaluating  their 
performance,  and  determinmg,  based  on 
that  evaluation,  whether  the  funds 
should  continue  to  be  available  as 
participant  investment  options.  In 
making  these  decisions  the  fiduciary 
would,  of  course,  consider  the  special 
characteristics  of  ERISA  section  404(c) 
plans. 

D.  Exercise  of  Control  by  a  Participant 

1.  Generally.  In  view  of  the 
transactional  nature  of  the  rehef 
provided  by  section  404(c),  the  proposed 
regulation  makes  it  clear  that  a 
determination  whether  a  participant  has 
in  fact  exertased  control  must 
necessarily  be  made  on  a  case  by  case 
basis,  taking  into  account  the  relevant 
facts  and  circumstances. 

The  proposed  regulation  makes  it 
clear  that  sections  404(c)(1)  and  404(c)(2) 
apply  only  where  the  participant's 
exercise  of  control  has  been 
independent.  This  is  consistent  with  the 
Conference  Report  discussion  of  section 
404(c)."  In  this  regard,  the  proposed 
regulation  describes  certain  factors  that 
indicate  the  absence  of  independent 
control.  These  are:  (1)  Improper 
influence  by  a  plan  fiduciary  or  plan 
sponsor  with  respect  to  the  transaction; 
(2)  concealment  from  the  participant  by 
a  plan  fiduciary  of  material  nonpublic 
facts  regarding  the  transaction  that  are 
known  by  the  plan  fiduciary:**  and  (3) 
the  legal  incompetence  of  the  participant 
where  the  plan  fiduciary  accepting  his 
instructions  knows  him  to  be 
incompetent.  *• 

The  proposed  regulation  also  provides 
that  where  a  participant  exercises 
control  over  the  assets  in  his  account  to 
engage  in  a  sale  or  an  exchange  of 
property  or  e  loan  with  a  plan  fiduciary 
(other  than  a  plan  sponsor,  or  an 
affiliate  as  discussed  below)  *°  or  an 


'  ■  Conference  Report,  at  305. 

'*  As  provided  in  paragraph  |dt(5t  of  the 
proposed  reguiation.  il  is  contempialed  that 
gpneraily  a  fiduciary  wouid  have  no  affinnative 
cihligation  to  advise  participants  regarding  the 
suitability  of  venous  investment  options. 

'•  With  respect  to  the  third  factor  the 
Department  does  not  intend  to  impose  an 
affirmative  duty  on  the  impienienting  fiduoary  to 
evahiale  the  participant  s  competence  However. 
the  DepanmenI  is  of  the  opinian  (hat  the 
implementing  fiduciary  should  not  be  able  to  invoke 
section  404(c)  lo  avoid  habitity  for  losses  resultinfi 
from  (he  impradent  instructions  of  a  participant 
where  the  fiduciary  has  actual  knowledge  of  the 
I'lrompetenoe 

•"  Paragraph  (eKZKiiKDI  of  this  regulation 
proMtles  that  section  <0»tci  does  not  reheve  any 
f.ijuciary  of  any  liability  for  implementing  a 
f  articipanl  irwtruction  which  results  in  a 
transaction  between  the  plan  and  a  plan  sponsor  or 
an  affiliate  or  the  acquisition  or  sale  of  any 
employer  securities  or  employer  real  property 


affiliate  of  such  fiducian,,  such  exercise 
of  control  will  not  be  "independent" 
(regardless  of  whether  it  meets  the  other 
requirements  of  the  regulation)  unless 
the  terms  of  the  transaction  are  fair  and 
reasonable  to  the  participant  at  the  time 
of  the  transaction.  A  transaction  will  be 
deemed  to  be  fair  and  reasonable  to  the 
participant  if  the  participant  pays  no 
more  than,  or  receives  no  less  than, 
adequate  consideration  as  defined  in 
section  3(18)  of  the  Act  in  connection 
with  the  transaction.  These  standards 
are  adopted  from  established  principles 
relating  to  the  circumstances  under 
which  consent  of  a  beneficiary  of  a  trust 
v^nll  relieve  a  trustee  from  liability  for 
breach  of  his  fiduciary  duties." 

2.  Absence  of  Affirmative 
Instructions.  Generally,  the  proposed 
regulation  contemplates  that  a 
participant  will  give  affirmative 
instructions  regarding  the  investment  of 
assets  in  his  individual  account. 
However,  the  regulation  does  indicate 
that  section  404  may  apply  in  cases 
where  the  participant  has  not  given  such 
affirmative  instructions  if  certam 
conditions  are  met  Such  passive 
investment  options  are  limited  to  the 
relatively  "safe  "  investments  required 
by  paragraph  (b)(l)(iii)  of  the  proposal 
to  be  included  in  each  ERISA  section 
404(c)  plan — I.e..  fully  insured  interest- 
beanng  deposits  in  a  bank  or  similar 
financial  institution  or  a  pooled 
investment  fund  the  assets  of  which 
consist  solely  of  cash  and  securities 
issued  or  guaranteed  by  the  United 
States  or  one  of  its  agencies.  It  is 
contemplated  that  such  a  passive 
investment  designation  will  serve 
primarily  as  a  "suspense"  fund  in  which 


•'  Restatement  (Second)  of  Trusts  section  216 
(1959)  provides: 
Section  216.    Consent  of  Benefidary 

(1  j  Except  as  staled  in  SobsecUons  (2)  and  13).  a 
beneficiary  cannot  hold  the  trustee  liable  for 
omission  of  the  trustee  as  a  breach  of  trvst  if  the 
beneficiary  pnor  to  or  at  tite  tune  of  the  act  or 
omission  coosenled  to  it 

\Z]  The  coDsenI  of  the  beneficiary  does  not 
preclude  hun  from  holding  the  trustee  hable  for  e 
breach  of  tnist.  if — 

(a)  the  beneficiary  w»i  under  an  incapacity  at  the 
tune  of  such  consent  or  of  such  act  or  omission:  or 

(b)  the  beoeficiary.  when  he  gave  hu  censent  did 
not  know  of  his  nghts  and  of  the  material  facts 
which  the  trustee  did  not  reasonably  believe  tiMt 
the  beoefiaary  kae«r  or 

(c)  the  consent  of  the  beneficiary  was  induced  by 
improper  coaducl  of  the  trustee. 

(3)  Where  the  trustee  has  an  adverse  inleresi  tn 
the  transaction  the  conseni  of  the  beneficiery  does 
not  preclude  him  from  hoidinfi  the  trustee  hable  for 
a  breach  of  trusi  not  nnly  under  the  arcumstances 
slated  ui  Subsection  (21  but  stso  if  the  transaction 
to  which  the  benefiaary  consented  involved  s 
bargain  which  wet  not  fair  and  reasonable 

See  o)»o  III  Scott.  Trusts  section  216  (3rd  ed. 
1967|:  Bogert.  Trusts  section  941  (2d  ed  19801. 
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plun  assets  are  held  until  such  time  as  a 
participant  makes  an  investment 
decision.  Therefore,  the  kinds  of 
investments  that  may  be  used  for  this 
purpose  are  limited  to  those  which  can 
be  liquidated  in  a  reasonably  short 
period  of  time  and  which  are  most  likely 
to  conserve  the  principal  amount 
deposited,  even  though  the  rate  of  return 
on  assets  invested  in  this  way  may  not 
be  as  favorable  as  other  investment 
opportunities. 

The  Department  is  concerned  that 
amounts  may  accumulate  in  a  suspense 
account  over  an  extended  period  of  time 
because  the  participant  is  not 
adequately  informed  of  his  opportunity 
to  direct  investment  of  his  account 
assets.  Accordingly,  the  proposed 
regulation  also  provides  that  a 
participant  will  be  deemed  to  have 
exercised  control  with  respect  to  such 
automatic  allocations  only  if  reasonable 
procedures  are  established  under  the 
plan  which  are  designed  to  inform 
participants  of  the  nature  of  the  passive 
investment  options  and  the  anticipated 
rate  of  return  of  each  option  and  to  elicit 
affirmative  instructions.^^ 

The  proposal  also  states  that  the 
special  rules  contained  in  paragraph  (c) 
for  plans  that  offer  investment 
alternatives  which  include  one  or  more 
designated  pooled  investment  funds  are 
not  applicable  to  an  ERISA  section 
404(cl  plan  merely  because  the  plan 
provides  for  a  "passive"  investment 
fund  pursuant  to  paragraph  (d)(4)(ii]  of 
the  proposal. 

Finally,  the  proposed  regulation 
specifically  states  that  fiduciaries  of  an 
ERISA  section  404(c)  plan  generally 
have  no  obligation  to  advise  the 
participant  regarding  the  suitability  of 
making  an  investment  or  of  the 
advisability  of  retaining  an  investment 
that  has  already  been  made. 

E.  Effect  of  a  Participant's  Independent 
Exercise  of  Control 

1.  Participant  not  treated  as  a 
fiduciary.  As  provided  in  section 
404(c)(1),  the  proposed  regulation  states 
that  a  participant  is  not  considered  to  be 
a  fiduciary  solely  because  he  exercises 
control  over  assets  in  his  individual 
account.  This  provision  has  two  primary 
effects.  First,  because  a  participant  is 


'^  The  periodic  disclosure  of  this  information  to 
the  participant  by  means  of  summary'  plan 
descriptions  and  summanes  of  material 
modificdhons  could  satisfy  the  requirement  to 
inform  the  participant  of  the  nature  of  the  passive 
investmeni  options  and  the  anticipated  rate  of 
return  of  each  option  provided  that  the  plan 
administrator  assures  that  such  information  remains 
current  Such  disclosure  would  not,  however,  satisfy 
the  requirement  that  reasonable  procedures  be 
established  that  are  designed  to  elicit  affirmative 
participant  investment  instructions. 


not  a  fiduciary,  he  would  not  violate  the 
prohibited  transaction  provisions  of 
Title  I  of  ERISA  if  he  exercises  control 
over  assets  in  his  account  to  engage  in  a 
transaction  with  a  party  in  interest.** 
Second,  other  fiduciaries  generally 
would  have  no  co-fiduciary  liability 
under  section  405  of  the  Act  with  respect 
to  participant  investment  decisions 
under  ERISA  section  404(c)  plans. 

2.  Other  fiduciary  responsibilities. 
The  proposed  regulation  discusses  in 
more  detail  the  consequences  to  other 
plan  fiduciaries  of  a  participant's 
exercise  of  control.  Section  404(c) 
provides  that  plan  fiduciaries  are 
relieved  of  liability  for  losses,  or  with 
respect  to  breaches  of  the  requirements 
of  "Title  I.  which  "result"  from  a 
participant's  exercise  of  control  over 
individual  account  assets.  Thus,  given 
the  transactional  nature  of  the  relief 
provided  by  section  404(c).  it  is 
necessary  to  determine  in  any  particular 
case  whether  alleged  losses  or 
violations  resulted  from  a  participant's 
investment  decision. 

In  the  Department's  view,  section 
404(c)  was  not  intended  to  apply  in 
those  situations  where  losses  are 
attributable  to  intervening  breaches  of 
fiduciary  responsibility  by  the  plan 
official  implementing  the  participant's 
instructions.  Thus,  the  proposed 
regulation  states  that  a  fiduciary  is 
relieved  of  responsibility  only  for  the 
direct  and  necessary  consequences  of  a 
participant's  exercise  of  control.^* 
Accorciingly,  if  a  participant  gives 
investment  instructions  to  a  plan 
fiduciary,  and,  due  to  the  imprudence  of 
the  fiduciary  in  carrying  out  the 
instructions,  the  participant  suffers  a 
loss,  then  the  fiduciary  is  liable  for  such 
loss  because  it  resulted  from  a  breach  of 
his  duties  as  a  fiduciary  rather  than 


"  Section  406  of  ERISA  prohibits  a  plan  fiduciary 
from  engaging  in  a  transaction  which  he  knows  (or 
should  know)  to  be  a  prohibited  transaction.  It  is 
important  to  note,  however,  that  section  404(c)  of 
ERISA  does  not  affect  the  excise  taxes  imposed  on 
"disqualined  persons"  under  section  4975  of  the 
Internal  Revenue  Code.  This  is  discussed  in  more 
detail  below. 

'■*  In  following  any  particular  participant's 
instruction  under  a  section  404(c|  plan,  a  Hduciary  is 
relieved  of  liability  only  with  respect  to  the 
individual  participant  whose  instruction  he  is 
following:  that  fiduciary  is  not.  however,  relieved  of 
any  fiduciary  obligation  he  may  owe  to  any  other 
plan  participant.  Therefore,  for  example,  if  a 
participant  in  an  ERISA  section  404(c)  plan  directs 
the  investment  of  a  portion  of  his  individual  account 
in  a  pooled  Investment  fund  pursuant  to  an 
arrangement  with  the  manager  of  the  fund  under 
which  the  manager  will  loan  a  portion  of  the  fund's 
assets  to  the  participant,  the  fund  manager  may  be 
relieved  of  liability  to  the  directing  participant  by 
reason  of  section  404(c).  but  would  not  be  relieved 
of  liability  with  respect  to  any  other  plans  or  plan 
participants  that  have  interests  in  the  pooled 
investment  I  und. 


from  the  participant's  exercise  of 
control. 

Similarly,  if  a  participant  gives 
investment  instructions  that  may  be 
carried  out  in  more  than  one  way.  and 
the  fiduciary  chooses  a  method  of 
carrying  out  the  instructions  that  results 
in  a  breach  of  his  obligations  as  a 
fiduciary,  then  he  is  liable  for  any 
resulting  losses  because  such  losses 
would  not  be  a  necessary  consequence 
of  the  participant's  exercise  of  control. 
Thus,  if  a  participant  directs  a  fiduciary 
to  acquire  certain  securities,  but  does 
not  specify  the  manner  in  which  the 
acquisition  is  to  be  effected,  and  the 
fiduciary  causes  a  party  in  interest  to 
execute  the  transaction,  the  fiduciary 
would  be  liable  with  respect  to  the 
resulting  prohibited  transaction  (unless 
an  exemption  is  otherwise  available) 
notwithstanding  the  participant's 
exercise  of  control. 

The  proposal  also  specifically  states 
that  the  individual  investment  decisions 
of  an  investment  manager  are  not  direct 
and  necessary  results  of  the 
participants  designation  of  the 
investment  manager  or  of  investment  in 
a  pooled  investment  fund  managed  by 
the  investment  manager.  In  the 
Department's  view,  this  provision  is 
consistent  with  the  general  rule 
describing  the  scope  of  the  relief 
provided  by  section  404(c)(2).  However. 
the  proposed  regulation  also  provides 
that  this  rule  should  not  be  construed  to 
impose  co-fiduciary  liability  on  a 
fiduciary  who  would  otherwise  be 
relieved  of  liability  under  section  404(c). 
Thus,  if  a  participant  chooses  an 
investment  manager  who  imprudently 
invests  plan  assets,  the  investment 
manager  will  not  be  relieved  of  liability 
because  his  imprudence  is  not  a  direct 
and  necessary  result  of  the  participant's 
exercise  of  control.^*  However,  other 
plan  fiduciaries  would  be  relieved  of 
liability  under  section  405,  even  if.  for 
example,  they  had  knowledge  of  the 
investment  manager's  imprudent 
decisions.  A  fiduciary  that  designates  an 
investment  manager  or  pooled  fund  in 
the  manner  contemplated  by  paragraph 
(c)  of  the  regulation,  would,  however,  be 
required  to  take  any  known  imprudence 
of  the  manager  into  account  in 
determining  whether  to  continue  the 
designation  of  that  manager. 


UM  I 


*'  As  noted  above,  liability  results  from  the 
investment  manager's  imprudent  exercise  of 
discretionary  authority  over  plan  assets  because, 
once  a  participant  has  invested  in  a  pooled 
investment  fund,  the  participant  no  longer  has 
control  over  the  individual  investment  decisions 
concerning  the  assets  which  are  invested  in  the 
fund. 


Federal  Register  /  Vol.  52.  No.  171    '  Thursday.  September  3,  1987  /  Proposed  Rules 


33513 


If  is  important  to  note  that  the 
proposed  rule  relating  to  individual 
investment  decisions  of  an  investment 
manager  relates  only  to  the  scope  of  the 
relief  provided  by  section  404(cJ12);  it  is 
not  intended  to  create  fiduciary  duties 
which  would  not  otherwise  exist.  Thus, 
even  though  the  individual  decisions  of 
the  investment  manager  of  an 
investment  company  registered  under 
the  Investment  Company  Act  of  1940 
would  not  be  considered  to  "result" 
from  a  participant's  decision  to  invest  in 
the  company,  the  manager  would  have 
no  liability  under  ERISA  for  any  losses 
because  mutual  fund  investment 
advisers  are  excluded  from  the  statutory 
definition  of  "fiduciary"  in  ERISA  [see 
sections  3(21)(B]  and  401(b)(1)  of 
ERISA). 

3.  Limitations.  There  are  four 
exceptions  to  the  general  rule  in  the 
proposed  regulation  regarding  the  relief 
provided  to  a  fiduciary.  Under  these 
exceptions,  a  plan  fiduciary  will  not  be 
relieved  of  liability  with  respect  to  a 
participant's  instructions  which:  (a) 
would  not  be  in  accordance  with  the 
documents  and  instruments  governing 
the  plan;  (bj  would  cause  a  fiduciary  to 
maintain  the  indicia  of  ownership  of  any 
assets  of  the  plan  outside  of  the 
jurisdiction  of  the  district  courts  of  the 
United  States  (other  than  as  permitted 
by  section  404(b)  of  the  Act);  (c)  would 
jeopardize  the  plan's  status  as  a  trust 
described  in  section  401(a)  of  the  Code; 
or  (d)  would  result  in  a  direct  or  indirect 
acquisition,  sale,  or  lease  of  property 
(including  employer  securities  or 
employer  real  property)  between  a 
participant  and  a  plan  sponsor  or  an 
affiliate  of  the  sponsor  or  a  direct  or 
indirect  loan  to  a  plan  sponsor  or  any 
affiliate  of  the  sponsor.  In  addition,  a 
plan  fiduciary  will  not  be  relieved  of 
liability  with  respect  to  any  sale, 
acquisition  or  lease  of  employer 
securities  or  employer  real  property 
whether  or  not  the  transaction  involves 
the  employer. 

The  Conference  Report  expresses 
concern  regarding  participant-directed 
investments  which  may  inure  to  the 
direct  or  indirect  benefit  of  a  plan 
sponsor  and  indicates  that  the 
Department  should  impose  special 
standards  with  respect  to  such 
investments.^*  The  proposed  regulation 


'•  The  relevant  paitage  of  lh«  Conference  Report 
slates:  The  confei^es  expect  thai  the  {section 

404(cll  regulations  will  provide  for  stnngenl 
standards  with  respect  to  deiermininfi  whether 
there  .8  an  indepemient  exercise  of  control  where 
the  investments  may  inure  to  the  direct  a:  indirect 
benefit  of  the  plan  sponsor  since  in  this  case 
participants  tntniht  be  mibipct  to  pi^««nre  with 
respect  to  investinen!  riectsions.  (Becaasc  of  the 
difricully  uf  ensunng  thai  ther<>  u  i.ndepcnduiiCL'  uf 


does  not  provide  relief  under  section 
404(c)  with  respect  to  these  investments 
because  the  Department  does  not 
believe  that  it  has  sufficient  information 
to  determine  if  it  is  appropriate  to  apply 
section  404(c)  to  participant-directed 
investments  which  may  benefit  a  plan 
sponsor,  or  to  determine  the  kinds  of 
safeguards  that  might  be  appropriate  to 
assure  that  participants  are  not 
subjected  to  undue  influence  with 
respect  to  such  investments. 
Nonetheless,  the  Department  recognizes 
that  many  participant-directed  plans  do 
permit  investments  in  such  property  and 
that  the  Conference  Report  might  be 
read  to  contemplate  that  section  404(c) 
would  apply  to  at  least  some  participant 
decisions  to  invest  m  property  acquired 
from  an  employer  and  m  employer 
securities  and  employer  real  property. 
Thus,  the  Department  specifically 
invites  comments  addressing  the  issue. 
Such  comments  should  assist  the 
Department  in  developing  a  final  rule 
which  will  limit  the  potential  for  the 
exercise  of  improper  influence  by  the 
plan  sponsor,  but  not  unduly  restrict 
participant  investment  options.  The 
Department  is  particularly  interested  in 
comments  describing  current  practices 
with  respect  to  property  acquired  from 
or  sold  to  plan  sponsors,  the  benefits  of 
such  investments  and  the  safeguards 
which  exist  with  respect  to  such 
investments. 

With  respect  to  employer  securities, 
the  Department  is  particularly  interested 
in  commentators'  views  concerning 
whether  a  participant's  investments 
should  be  limited  to  a  specified 
percentage  of  his  account  balance  and/ 
or  whether  such  investments  should  be 
limited  to  publicly-offered  securities. 

Investment  in  employer  real  property, 
however,  appears  to  be  less  hquid  and 
may  be  less  appropriate  as  a  participant 
investment  alternative.  Accordingly, 
comments  describing  any  participant 
investment  alternatives  that  involve 
employer  real  property,  the  safeguards 
(such  as  investment  limitations)  that 
exist  with  respect  to  such  investments, 
and  the  benefits  to  the  participant  of  this 
pwrticular  type  of  real  estate  investment 
will  be  particularly  helpful. 

4.  Prohibited  transactions.  Finally,  the 
proposed  regulation  makes  it  clear  that, 
if  the  conditions  to  the  availability  of  the 
relief  described  in  section  404(c)(2j 
otherwise  are  met.  a  fiduciary  would  be 


relieved  from  direct  liability  (in  addition 
to  any  co-fiduciary  liability)  for 
engaging  in  a  prohibited  transaction  in 
violation  of  section  406  of  EIRISA  if  the 
prohibited  transaction  is  a  direct  and 
necessary  consequence  of  the 
participant's  exercise  of  control. 
However,  the  proposed  regulation  also 
makes  it  clear  that  the  relief  provided  by 
section  404(c)(2)  extends  only  to  the 
provisions  of  part  4  of  Title  I  of  ERISA 
(relating  to  fiduciary  responsibihty). 
Therefore,  even  if  a  prohibited 
transaction  is  a  direct  and  necessary 
consequence  of  a  participant's  exercise 
of  control,  nothing  in  section  404|c)  of 
ERISA  would  relieve  a  "disqualified 
person"  described  in  section  4975(e)(2) 
of  the  Code  (including  a  fiduciary)  from 
liabilitv  for  the  taxes  imposed  by 
sections  4975  (a|  and  (bl  of  the  Code 
with  respect  to  such  prohibited 
transaction.  In  this  respect,  the 
Department  notes  that,  although 
Reorganization  Plan  Number  4  of  1978  '' 
generally  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  grant 
exemptions  from  the  provisions  of 
section  4975  of  the  Code  to  the  Secretary 
of  Labor,  authority  to  issue  exemptions 
for  transactions  with  respect  to  which  a 
fiduciary  is  relieved  of  liability  under 
section  4041cl  is  expressly  left  with  the 
Secretary  of  the  Treasury^' 
Accordingly,  the  Department  has  no 
authority  to  provide  exemptive  relief  for 
a  disqualified  person's  liability  for  the 
excise  taxes  imposed  by  section  4975  of 
the  Code  with  respect  to  a  prohibited 
transaction  that  results  from  a 
participant's  exercise  of  control 
pursuant  to  section  404(c). 

Reporting  and  Disclosure 

The  proposal  also  does  not  address 
the  reporting  and  disclosure  provisions 
of  ERISA  with  respect  to  their 
applicability  to  ERISA  section  404(c) 
plans.  The  Department  does,  however, 
specifically  invite  comments  discussing 
the  application  of  the  existing  reporting 
and  disclosure  requirements  of  ERISA  to 


chotce  m  an  employer  eitabJished  iniiividual 
retirement  account  it  is  expected  mat  tite 
regulations  will  generally  provide  that  suffiaent 
individual  control  will  not  exist  with  respect  lo  the 
acquisition  of  employer  secwtltes  \r\-  pantcipanta 
and  beneliaanes  under  this  type  of  plan)." 
Conferenoe  Report  a!  305. 


"  43  FR  47713.  October  17. 1978.  effective 
December  31. 1978  (44  FR  1065.  January  3. 1979). 

'"  Section  102  of  the  Reorganization  Plan 
provides  in  part  as  follows: 

"ExcepI  as  otherwise  pronded  m  Section  1(K  of 
this  plan,  all  authoniy  of  the  Secretary  of  the 
Treasury  to  issue  ti>e  foUowing  described 
documents  pursuant  to  the  statutes  hereinafter 
specified  is  hereby  trans/erred  lo  the  Secretary  of 
L.abor: 

"(a  j  reflations.  njUitgs.  opiraom.  and  exemptiuns 
under  section  4975  of  the  Code 

"EXCEPT  for  .  .  -  exemptions  with  respect  to 
transatAons  that  are  exempted  by  subsection  404|c) 
of  ERISA  from  the  provisions  of  Part  4o{S«t>(il)«  B 
of  Title  I  of  ERrSA  .  .  .  ." 
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such  plans  and  whether  it  would  be 
appropriate  for  the  Department  to 
develop  an  alternative  method  of 
compliance  under  section  110  of  ERISA 
for  ERISA  section  404(c)  plans. 

Effective  Date 

In  general,  the  proposed  regulation 
would  be  effective  with  respect  to 
transactions  occurring  in  plan  years 
beginning  after  a  date  90  days  from  the 
date  the  regulation  is  published  m  final 
form.  Transactions  before  that  date 
would  be  governed  by  section  404(c)  of 
the  Act  without  regard  to  the  regulation. 

Technical  Revisions 

Pursuant  to  recent  amendments  to  the 
rules  for  publication  of  the  Office  of  the 
P'ederal  Register,  this  proposal  contains 
a  proposed  amendment  of  the  authority 
citation  for  Part  2550  of  Chapter  XXV  of 
Title  29  of  the  Code  of  Federal 
Regulations. 

Executive  Order  12291  Statement 

The  Department  has  determined  that 
the  proposed  regulatory  action  would 
not  constitute  a  "'major  rule"  as  that 
term  is  used  in  Executive  Order  12291 
because  the  action  would  not  result  in: 
an  annual  effect  on  the  economy  of  $100 
million;  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  government  agencies,  or 
geographical  regions;  or  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States  based  enterprises  to  compete 
with  foreign  based  enterprises  in 
domestic  or  export  markets. 

Regulatory  Flexibility  Act  Statement 

The  Department  has  determined  that 
this  regulation  would  not  have  a 
significant  economic  effect  on  small 
plans.  In  conducting  the  analysis 
required  under  the  Regulatory  Flexibility 
Act,  it  was  estimated  that  the  total 
annual  cost  to  the  approximately  15,600 
small  plans  which  may  be  affected  by 
the  regulation  would  be  just  over  $6 
million,  or  a  cost  of  approximately  $410 
per  plan.  This  does  not  reflect  an  actual 
increase  in  costs  to  most  plans  with 
participant  directed  account  features 
since  the  regulations  are  intended  to 
reflect,  to  a  large  extent,  current 
administrative  practices  by  these  plans. 

Paperwork  Reduction  Act  Statement 

This  proposed  regulation  contains 
several  paperwork  requirements.  The 
regulation  has  been  forwarded  for 
approval  to  the  Office  of  Management 
and  Budget  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (P.L. 


96-511).  A  control  number  has  not  yet 
been  assigned. 

Statutory  Authority 

The  proposed  regulation  set  forth 
herein  is  issued  pursuant  to  sections 
404(c)  (Pub.  L  93-406.  88  Stat.  877.  29 
U.S.C.  1104)  and  505  (Pub.  L.  93-406,  88 
Stat.  894,  29  U.S.C.  1135)  of  the  Act  and 
under  Secretary  of  Labor's  Order  No,  1- 
87. 

List  of  Subjects  in  29  CFR  Part  2550 

Employee  benefit  plans,  Employee 
Retirement  Income  Security  Act, 
Employee  stock  ownership  plans, 
Exemptions,  Fiduciaries,  Investments, 
Investments  foreign.  Party  in  interest, 
Pensions,  Pension  and  Welfare  Benefit 
Programs  Office,  Prohibited 
transactions.  Real  estate.  Securities, 
Surety  bonds,  Trusts  and  Trustees. 

In  view  of  the  foregoing  the 
Department  proposes  to  amend  Part 
2550  of  Chapter  XXV  of  Title  29  of  the 
Code  of  Federal  Regulations  as  follows; 

PART  2550— RULES  AND 
REGULATIONS  FOR  FIDUCIARY 
RESPONSIBILITY 

1.  By  revising  the  authority  citation  for 
Part  2550  to  read  as  set  forth  below  and 
the  authority  citations  following  all  the 
sections  in  Part  2550  are  removed. 

Authority:  29  U.S.C.  1135. 

5  2550.401  b-1  also  issued  under  sec.  102, 
Reorganization  Plan  No.  4  of  1978  (43  FR 
47713.  Oct.  17. 1978),  effective  December  31, 
1978  (44  FR  1085,  Jan.  3, 1979),  3  CFR.  1978 
Comp..  332. 

§  2550.4O4C-1  also  issued  under  29  U.S.C. 
1104. 

5  2550.4O7C-3  also  issued  under  29  U.S.C, 
1107. 

§  2550.412-1  also  issued  under  29  U.S.C. 
1112. 

§  2550.414b-t  also  issued  under  29  U.S.C, 
1114. 

Secretary  of  Labor's  Order  No.  1-86. 

2.  By  adding  a  new  §  2550.404c-l  to 
read  as  follows: 

§  2550.404c- 1     ERISA  Section  404(c)  Plans. 

(a)  In  General.  Section  404(c)  of  the 
Act  provides  that  if  a  pension  plan  that 
provides  for  individual  accounts  permits 
a  participant  or  beneficiary  to  exercise 
control  over  the  assets  in  his  account 
and  that  participant  or  beneficiary  in 
fact  exercises  control  over  assets  in  his 
account,  then  the  participant  or 
beneficiary  shall  not  be  deemed  to  be  a 
fiduciary  by  reason  of  his  exercise  of 
control  and  no  person  who  is  otherwise 
a  fiduciary  shall  be  liable  for  any  loss, 
or  by  reason  of  any  breach,  which 
results  from  8uch  exercise  of  control. 
This  section  describes  the  kinds  of  plans 
that  are  "ERISA  section  404(c)  plans," 


the  circumstances  in  which  a  participant 
is  considered  to  have  exercised 
independent  control  over  the  assets  in 
his  account  as  contemplated  by  section 
404(c),  and  the  consequences  of  a 
participant's  exercise  of  control. 

(b)  ERISA  section  404(c) plans— {■[]  In 
general.  An  "ERISA  section  404(c)  plan" 
is  an  individual  account  plan  described 
in  section  3(34)  of  the  Act  that: 

(i)  Provides  an  opportunity  for  a 
participant  or  beneficiary  to  exercise 
control  over  the  assets  in  his  individual 
account  (see  paragraph  (b)(2)); 

(ii)  Provides  a  participant  or 
beneficiary  an  opportunity  to  choose, 
from  a  broad  range  of  investment 
alternatives,  the  manner  in  which  some 
or  all  of  the  assets  in  his  account  are 
invested  (see  paragraph  (b)(3)); 

(iii)  Provides  a  participant  or 
beneficiary  an  opportunity  to  invest 
some  or  all  of  the  assets  in  his  account 
in  an  investment  which  is  either: 

(A)  An  interest-bearing  deposit  in  a 
bank  or  similar  financial  institution, 
which  deposit  has  a  high  degree  of 
liquidity  and  is  fully  insured  against  loss 
by  the  United  States  or  an  agency  of  the 
United  States,  or 

(B)  A  pooled  investment  fund  the 
assets  of  which  consist  solely  of  cash 
and  securities  issued  or  guaranteed  by 
the  United  States  or  one  of  its  agencies 
and  the  principal  investment  objectives 
of  which  include  a  high  level  of  current 
income  consistent  with  the  preservation 
of  capital  and  a  high  degree  of  liquidity; 
and 

(iv)  Meets  the  requirements  of 
paragraph  (c),  in  the  case  of  a  plan 
under  which  the  investment  alternatives 
available  to  a  participant  or  beneficiary 
include  investment  in  one  or  more 
designated  pooled  investment  funds  or 
the  selection  by  a  participant  of  one  or 
more  designated  investment  managers. 

(2)  Opportunity  to  exercise  control,  (i) 
A  plan  provides  a  participant  or 
beneficiary  the  opportunity  to  exercise 
control  over  assets  in  his  account  if, 
under  the  terms  of  the  plan,  the 
participant  or  beneficiary  has  a 
reasonable  opportunity  to  give  written 
investment  instructions  (or  oral 
instructions  followed  by  a  written 
confirmation  of  such  instructions 
returned  to  the  participant)  to  an 
identified  plan  fiduciary  who  is 
obligated  to  comply  with  such 
instructions. 

(ii)  A  plan  does  not  fail  to  provide  an 
opportunity  for  a  participant  or 
beneficiary  to  exercise  control  over  his 
individual  account  merely  because  it — 

(A)  Imposes  reasonable  restrictions 
on  the  frequency  with  which  the 
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participant  or  beneficiary  may  give 
investment  instructions; 

(B)  Charges  the  participant  or 
beneficiary's  account  for  the  reasonable 
expenses  of  carrymg  out  his 
instructions,  provided  reasonable 
procedures  are  established  under  the 
plan  to  inform  participants  that  such 
charges  are  made  and  to  inform  each 
participant  penodically  of  the  actual 
expenses  incurred  with  respect  to  his 
individual  account:  or 

(C)  Permits  a  fiduciary  to  decline  to 
implement  participant  instructions 
which  would  generate  income  that 
would  be  taxable  to  the  plan. 

(iii)  Paragraph  (d)  of  this  section 
describes  the  circumstances  under 
which  a  participant  or  beneficiary  will 
be  considered  to  have  exercised 
independent  control  with  respect  to  a 
particular  transaction. 

(3)  Broad  range  of  investment 
alternatives,  (i)  A  plan  offers  a  broad 
range  of  investment  alternatives  only  if 
the  available  alternatives  are  sufficient 
to  provide  the  participant  or  beneficiary 
with  a  reasonable  opportunity  to: 

(A)  Materially  affect  the  potential 
return  on  amounts  in  his  individual 
account  with  respect  to  which  he  is 
permitted  to  exercise  control  and  the 
degree  of  risk  to  which  such  amounts 
are  subject; 

(B)  choose  from  a  diversified  group  of 
investments  within  each  of  the  following 
categories: 

(7)  Investments  which  can  reasonably 
be  expected  to  result  in  the  generation 
of  a  high  level  of  income  while 
preserving  capital  in  the  long  term; 

[2]  Investments  which  can  reasonably 
be  expected  to  result  in  capital 
appreciation,  or 

(3)  Investments  which  can  reasonably 
be  expected  to  result  in  the  generation 
of  a  high  level  of  current  income 
consistent  with  the  preservation  of 
capital  and  a  high  degree  of  liquidity; 
and, 

(C)  Diversify  the  investments  of  that 
portion  of  his  individual  account  with 
respect  to  which  he  is  permitted  to 
exercise  control  so  as  to  minimize  the 
risk  of  large  losses,  taking  into  account 
the  nature  of  the  plan  and  the  size  of 
participants'  accounts. 

(ii)  Diversity  end  pooled  investment 
funds.  Where  pooled  investment  funds 
are  available  as  investment  options  to 
participants  or  beneficiaries,  the 
underlying  investments  of  the  pooled 
investments  funds  shall  be  considered  in 
determining  whether  the  plan  satisfies 
the  requirements  of  paragraphs 
(b)(3)!i)(B)  and  |bi(3tiillC|  (relating  to 
diversification  of  investments). 

(iii)  In  determining  whether  a  plan 
provides  a  broad  range  of  investment 


alternatives,  only  those  investment 
alternatives  are  to  be  taken  into  account 
as  to  which  sufficient  information  is 
available  to  the  participant  or 
beneficiary  to  permit  informed 
investment  decisions. 

(c)  Special  Rule  for  Designated  Pooled 
Investment  Funds  and  Investment 
Managers — (1)  In  general.  A  plan  under 
which  the  investment  alternatives 
available  to  a  participant  or  beneficiary 
include  investment  in  one  or  more 
designated  pooled  investment  funds 
(other  than  a  fund  described  in 
paragraph  (b)(l)(iii)  or  (d)(4)(ii))  or  the 
right  to  choose  from  one  or  more 
designated  investment  managers,  shall 
be  treated  as  an  ERISA  section  404(c) 
plan  only  if  it  meets  the  requirements  of 
this  paragraph  m  addition  to  the 
requirements  of  paragraph  (b). 

|2)  Pooled  investment  funds,  (i)  A  plan 
under  which  the  investment  alternatives 
available  to  a  participant  or  beneficiary 
include  investment  \n  designated  pooled 
investment  funds  is  an  ERISA  section 
404(c)  plan  only  if,  under  the  plan,  an 
independent  fiduciary  is  required  to 
designate  a  diversified  group  of  pooled 
investment  funds  (as  described  in 
paragraph  (c)[2)(ii)). 

(ii)  For  purposes  of  this  paragraph 
(c)(2).  a  "diversified  group"  of  pooled 
investment  funds  is  a  group  of  at  least 
four  funds  each  of  which  has  a  different 
one  of  the  following  pnmary  objectives: 

(A)  The  generation  of  the  highest  level 
of  income  consistent  with  the 
preservation  of  capital  over  the  long 
term; 

(B)  Capital  appreciation: 

(C)  A  balance  between  capital 
appreciation  and  preservation  of  capital 
and  generation  of  income;  and 

(D)  The  generation  of  a  high  level  of 
current  income  consistent  with  the 
preservation  of  capital  and  a  high 
degree  of  liquidity. 

(3)  Designated  investment  managers. 
A  plan  under  which  the  investment 
alternatives  available  to  a  participant  or 
beneficiary  include  the  right  to  appoint  a 
designated  investment  manager  is  an 
ERISA  section  404(c)  plan  only  if,  under 
the  plan,  an  independent  fiduciary  is 
required  to  designate  the  investment 
manager(s)  which  the  participant  or 
beneficiary  may  appoint. 

(4)  Independent  fiduciary.  For 
purposes  of  this  paragraph  (c),  a 
fiduciary  is  an  independent  fiduciary  if 
he  is  not  affiliated  with  any  designated 
pooled  investment  fund  or  any 
investment  manager  with  respect  to 
such  a  fund  or  with  any  designated 
investment  manager. 

(d)  Exercise  of  control — (1)  In  general. 
Sections  404(c)(1)  and  404(c)(2)  of  the 
Act  and  paragraphs  (a)  and  (e)  of  this 


section  apply  only  with  respect  to  a 
transaction  where  a  participant  or 
beneficiary  has  exercised  independent 
control  in  fact  with  respect  to  the 
investment  of  assets  in  his  individual 
account  under  an  ERISA  section  404|c) 
plan. 

(2)  Independent  control.  Whether  a 
participant  or  beneficiary  has  exercised 
independent  control  in  fact  with  respect 
to  a  transaction  depends  on  the  facts 
and  circumstances  of  the  particular 
case.  However,  a  participant's  or 
beneficiary's  exercise  of  control  is  not 
independent  in  fact  if: 

(i)  The  participant  or  beneficiary  is 
subjected  to  improper  influence  by  a 
plan  fiduciary  or  the  plan  sponsor  with 
respect  to  the  transaction; 

(ii)  A  plan  fiduciary  has  concealed 
material  non-public  facts  regarding  the 
transaction  from  the  participant  or 
beneficiary;  or 

(iii)  The  participant  or  beneficiary  is 
legally  incompetent  and  the  responsible 
plan  fiduciary  accepts  the  instructions  of 
the  participant  or  beneficiary  knowing 
him  to  be  legally  incompetent. 

(3)  Transactions  involving  a  fiduciary. 
In  the  case  of  a  sale,  exchange  or  leasing 
of  property  (other  than  a  transaction 
described  in  paragraph  (e)(2)(ii)(D)l 
between  an  ERISA  section  404(c)  plan 
and  a  plan  fiduciary  or  an  affiliate  of 
such  a  fiduciary,  or  a  loan  to  a  plan 
fiduciary  or  an  affiliate  of  such  a 
fiduciary,  the  participant  or  beneficiary 
will  not  be  deemed  to  have  exercised 
independent  control  unless  the 
transaction  is  fair  and  reasonable  to 
him.  For  purposes  of  this  paragraph 
(d)(3),  a  transaction  will  be  deemed  to 
be  fair  and  reasonable  to  a  participant 
or  beneficiary  if  he  pays  no  more  than, 
or  receives  no  less  than,  adequate 
consideration  (as  defined  in  section 
3(18)  of  the  Act)  in  connection  with  the 
transaction. 

(4)  Absence  of  affirmative  direction. 
Generally,  an  affirmative  investment 
direction  by  a  participant  or  beneficiary 
is  required  to  establish  that  a  participant 
or  beneficiary  has  exercised 
independent  control  with  respect  to  an 
investment.  However,  a  participant  or 
beneficiary  shall  be  deemed  to  have 
exercised  independent  control  with 
respect  to  investments  of  any  amount  in 
his  individual  account  over  which  he  is 
permitted  to  exercise  control,  but  as  to 
which  he  has  not  given  affirmative 
investment  instructions,  if: 

(i)  Reasonable  procedures  are 
established  under  the  plan — 

(A)  To  inform  participants  of  the 
manner  in  which  individual  account 
assets  will  be  invested  in  the  absence  of 
affirmative  instructions  and  the 
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anticipated  rate  of  return  on  such 
investments;  and 

(B)  To  elicit  affirmative  investment 
instructions  from  the  participant;  and 

(ii)  Amounts  with  respect  to  which  no 
affirmative  investment  instructions  have 
been  received  are  invested  in  an 
investment  vehicle  described  in 
paragraph  (b)(l)(iii). 

(5)  .\'o  obligation  to  advise.  In  general, 
a  fiduciary  has  no  obligation  under  part 
4  of  Title  I  of  the  Act  to  provide  advice 
to  a  participant  or  beneficiary  with 
respect  to  an  investment  made  pursuant 
to  the  participant's  or  beneficiary's 
independent  exercise  of  control  under 
an  ERISA  section  404(c)  plan.  See 
paragraph  (d)(2)(ii).  however,  with 
respect  to  the  effect  of  a  fiduciary's 
concealment  of  material,  nonpublic  facts 
regarding  a  transaction. 

(e)  Effect  of  independent  exercise  of 
control — (1)  Participant  or  beneficiary 
not  a  fiduciary.  If  a  participant  or 
beneficiary  of  an  ERISA  section  404(c) 
plan  exercises  independent  control  over 
assets  in  his  individual  account  in  the 
manner  described  in  paragraph  (d),  then 
such  participant  or  beneficiarj'  is  not  a 
fiduciary  of  the  plan  by  reason  of  such 
exercise  of  control. 

(2)  Limitation  on  liability  of  plan 
fiduciaries,  (i)  If  a  participant  or 
beneficiary  of  an  ERISA  section  404(c) 
plan  exercises  independent  control  over 
assets  in  his  individual  account  in  the 
manner  described  in  paragraph  (d).  then 
no  other  person  who  is  a  fiduciary-  with 
respect  to  such  plan  shall  be  liable  for 
any  loss,  or  with  respect  to  any  breach 
of  part  4  of  Title  I  of  the  Act.  that  is  the 
direct  and  necessary  result  of  the 
participant's  or  benefician,'s  exercise  of 
control. 

(u)  Paragraph  (e){2)(i)  does  not  apply 
with  respect  to  any  instruction  which,  if 
implemented — 

(.\]  Would  not  be  in  accordance  with 
the  documents  and  instruments 
governing  the  plan  insofar  as  such 
documents  and  instruments  are 
consistent  with  the  provisions  of  Title  I 
of  ERISA; 

(B)  Would  cause  a  fiduciary  to 
maintain  the  indicia  of  ownership  of  any 
assets  of  the  plan  outside  the 
jurisdiction  of  the  district  courts  of  the 
United  States  other  than  as  permitted  by 
section  404(b)  of  the  Act  and  29  CFR 
2550.404  b-1; 

(C)  Would  jeopardize  the  plan's  status 
as  a  trust  described  in  section  401(a)  of 
the  Internal  Revenue  Code;  or 

(D)  Would  result  in  a  direct  or 
indirect; 

[i]  Sale,  exchange,  or  lease  of 
property  between  a  plan  sponsor  or  any 
affiliate  of  the  sponsor  and  the  plan; 


[2]  Loan  to  a  plan  sponsor  or  any 
affiliate  of  the  sponsor; 

[3)  Acquisition  or  sale  of  any 
employer  security  (as  defined  in  section 
407(d)(1)  of  the  Act);  or 

[4]  Acquisition,  sale,  or  lease  of  any 
employer  real  property  (as  defined  in 
section  407(d)(2)  of  the  Act). 

(iii)  The  individual  investment 
decisions  of  an  investment  manager  who 
is  designated  directly  by  a  participant  or 
who  manages  a  pooled  investment  fund 
in  which  a  participant  has  invested  are 
not  direct  and  necessary  results  of  the 
designation  of  the  investment  manager 
or  of  investment  in  the  pooled 
investment  fund.  However,  this 
paragraph  (e)(2)(iii)  shall  not  be 
construed  to  result  in  liability  under 
section  405  of  ERISA  with  respect  to  a 
fiduciary  (other  than  the  investment 
manager)  who  would  otherwise  be 
relieved  of  liability  by  reason  of  section 
404(c)(2)  of  the  Act  and  this  paragraph 
(e). 

(3)  Prohibited  transactions.  The  relief 
provided  by  section  404(c)  of  the  Act 
and  this  section  applies  only  to  the 
provisions  of  Part  4  of  Title  I  of  the  Act, 
Therefore,  nothing  in  this  section 
relieves  a  disqualified  person  from  the 
taxes  imposed  by  sections  4975  (a)  and 
(b)  of  the  Internal  Revenue  Code  with 
respect  to  the  transactions  prohibited  by 
section  4975(c)(1)  of  the  Code, 

(f)  Definitions.  For  purposes  of  this 
section: 

(1)  "Pooled  investment  fund"  means: 
(i)  An  investment  company  described 

in  section  3(a)  of  the  Investment 
Company  Act  of  1940, 

(ii)  A  common  or  collective  trust  fund 
or  a  pooled  investment  fund  maintained 
by  a  bank. 

(iii)  A  pooled  separate  account  of  an 
insurance  company  qualified  to  do 
business  in  a  State,  or 

(iv)  Any  entity  whose  assets  include 
plan  assets  by  reason  of  a  plan's 
investment  in  the  entity; 

(2)  "Adequate  consideration"  has  the 
meaning  given  it  in  section  3(18)  of  the 
Act  and  in  any  regulations  under  this 
title; 

(3)  "Investment  m.anager"  includes 
any  person  described  in  section  3(38)  of 
the  Act  and  any  person  who  exercises 
discretionary  authority  or  control  over 
the  assets  of  a  plan  or  a  pooled 
investment  fund  or  who  provides 
investment  advice  with  respect  to  such 
assets  for  a  fee; 

(4)  An  "affiliate"  of  a  person  includes 
the  following; 

(i)  Any  person  directly  or  indirectly 
controlling,  controlled  by,  or  under 
common  control  with  the  person; 

(ii)  Any  officer,  director,  partner, 
employee,  an  employee  of  an  affiliated 


employer,  relative  (as  defined  in  section 
3(15)  of  ERISA),  brother,  sister,  or 
spouse  of  a  brother  or  sister,  of  the 
person;  and 

(iii)  Any  corporation  or  partnership  of 
which  the  person  is  an  officer,  director 
or  partner. 

For  purposes  of  this  paragraph  (f)l4),  the 
term  "control"  means,  with  respect  to  a 
person  other  than  an  individual,  the 
power  to  exercise  a  controlling  influence 
over  the  management  or  policies  of  such 
person. 

(g)  Examples.  The  provisions  of  this 
section  are  illustrated  by  the  following 
examples.  Examples  (5)  through  (12) 
assume  that  the  participant  has 
exercised  independent  control  with 
respect  to  his  individual  account  under 
an  ERISA  section  404(c)  plan  described 
in  paragraph  (b)  and  has  not  directed  a 
transaction  described  in  paragraph 
(e)(2)(ii). 

(1)  Plan  A  is  an  individual  account  plan 
described  in  section  3(34)  of  the  Act  under 
which  a  plan  participant  may  direct  the  plan 
administrator  to  invest  any  portion  of  his 
individual  account  in  any  asset  which  it  Is 
administratively  feasible  for  the  plan  to  hold 
and  the  acquisition  of  which  would  not  result 
in  disqualification  of  the  plan  under  the 
Internal  Revenue  Code.  Plan  A  provides  that 
the  plan  administrator  is  obligated  to  effect 
participant  investment  instructions  when 
requested  but  must  decline  to  implement  any 
participant  instructions  which  would  not  be 
in  accordance  with  plan  documents  or  which 
would  cause  a  fiduciary  to  hold  the  indicia  of 
ownership  of  any  plan  assets  outside  the 
jurisdiction  of  the  district  courts  of  the  United 
States.  In  addition.  Plan  A  provides  that  the 
administrator  is  required  to  forward  to  the 
participant  any  proxy  solicitations,  periodic 
reports,  and  other  communications  with 
respect  to  participant  directed  investments  in 
publicly-offered  securities.  Plan  A  is  an 
ERISA  section  404(c)  plan.  Although  a 
participant  in  Plan  A  would  be  permitted  to 
direct  an  investment  as  to  which  there  is  not 
sufficient  information  available  to  permit  an 
informed  investment  decision,  it  nonetheless 
provides  a  broad  range  of  investment 
alternatives  as  to  which  such  information  is 
available  [i.e..  publicly-offered  securities). 
Finally,  Plan  A  is  an  ERISA  section  404(c) 
plan  notwithstanding  that  it  does  not  meet 
the  requirements  of  paragraph  (c)  because  it 
does  not  limit  the  choices  of  pooled  funds  or 
investment  managers  to  designated  funds  or 
to  designated  managers. 

(2)  Plan  B  is  an  individual  account  plan 
described  in  section  3(34)  of  the  Act.  Plan  B 
provides  for  participant  directed  investments 
in  the  following  manner  Under  the  plan, 
participants  may  direct  investments  only  in 
shares  of  mutual  funds  designated  by  the 
plan's  named  fiduciary  or  in  a  government 
securities  investment  fund  described  in 
paragraph  (b)(l)(iiij  and  designated  by  the 
plan's  named  fiduciary.  The  plan  document 
requires  the  named  fiduciary  to  designate  a 
"diversified  group"  of  mutual  funds  (as 
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described  in  paragraph  (c)(2)|iij)  as 
permissiljle  participant  investments.  Pursuant 
to  the  terms  of  the  plan,  the  appropriate  plan 
fiduciary  designates  diversified  income, 
growth,  balance,  and  cash  equivalency  funds 
all  of  which  are  managed  by  one  investment 
manager.  Absent  other  relevant 
circums'ances.  Plan  B  is  an  ERISA  section 
404(c)  plan  because:  (i)  I'nder  the  terms  of  the 
plan,  participants  and  beneficiaries  have  a 
reasonable  opportunity  to  give  investment 
instructions  to  a  plan  fiduciary  who  is 
obligated  to  carry  out  those  instructions  (as 
described  in  paragraph  !b)|2));  (ii)  the 
investment  alternatives  available  to  a 
participant  or  beneficiary  allow  him  to 
significantly  affect  the  potential  return  on  his 
account  balance  and  the  degree  of  risk  to 
which  his  account  balance  is  subject,  and  (iii) 
the  participant  or  beneficiary  is  permitted  to 
diversify  the  investments  of  his  account  since 
the  income,  growth,  balance,  and  cash 
equivalency  pooled  investment  furxls  are 
each  diversified  (see  paragraph  (b)[3)(ii)).  The 
plan  is  required  to  meet  the  requirements  of 
paragraph  (c)  because  the  pooled  investment 
funds  in  which  participants  may  invest  are 
limited  to  designated  funds,  but  Plan  B 
satisfies  the  requirements  of  paragraph  (c) 
because  it  provides  the  participant  a  choice 
from  a  diversified  group  of  four  funds  of  the 
kind  described  in  that  paragraph. 

(3)  Assume  that  Plan  B  contains  the  same 
provisions  as  those  described  in  paragraph 
(8)(2).  However,  the  appropriate  plan 
fiduciary  designates  one  diversified  growth 
fund,  one  diversified  income  fund,  and  one 
diversified  balanced  fund,  but  does  not 
designate  a  cash  equivalency  fund.  Plan  B  is 
not  a  section  404(c)  plan  because  the  plan 
fiduciary  has  not  specified  at  least  one  fund 
within  each  of  the  four  categories  of  funds 
described  in  paragraph  (c|(2).  If,  however,  the 
appropriate  fiduciary  designates  a  cash 
equivalency  fund,  Plan  B  would  then  be  an 
ERISA  section  404(c)  plan 

(4)  Plan  C.  an  individual  account  plan 
described  in  section  3(34)  of  the  Act.  permits 
a  participant  to  give  investment  instructions 
to  the  plan  administrator  in  the  same  manner 
as  Plan  A  (see  paragraph  (g)(l  |).  Plan  C. 
however,  limits  the  investment  options 
available  to  the  participant  to  an  interest- 
bearing  account  of  Bank  A  and  three  different 
securities  issued  by  private  corporations:  A 
debt  obligation  of  a  large,  well-established 
company,  stock  of  another  large,  well- 
established  company,  and  highly  speculative 
stock  of  another  company  Plan  C  does  not 
provide  for  a  broad  range  of  investment 
alternatives  because,  under  the  plan, 
although  a  participant  is  able  to  significantly 
affect  the  potential  return  on  his  account 
balance  and  the  degree  of  risk  to  which  his 
account  balance  is  subject  and  is  able  to 
invest  in  different  securities  which  arguably 
would  allow  the  participant  to  achieve  the 
three  required  investment  goals  of  paragraph 
(b)(3)(i)(B).  the  participant  would  not  have  an 
opportunity  to  diversify  his  investments 
within  each  of  the  three  investment  groups  so 
as  to  minimize  the  risk  of  large  losses  (see 
paragraphs  (b)(3)(i)(B)  and  (b)|3)(i)(C)). 


(5)  A  participant,  P,  independently 
exercises  control  over  assets  in  his  individual 
account  plan  by  direct. ng  a  plan  fiduciary,  F. 
to  invest  100  *  of  his  account  balance  in  a 
single  stock.  P  is  not  a  fiduciary  with  respect 
to  the  plan  by  reason  of  his  exercise  of 
control  and  F  will  not  be  liable  for  any  losses 
that  may  necessarily  result  from  P's 
investment  instruction. 

(6)  Assume  the  same  facts  as  in  paragraph 
(g)(5).  except  that  P  directs  F  to  purchase  the 
stock  from  B.  who  is  a  party  in  interest  with 
respect  to  the  plan.  .Neither  P  nor  F  has 
engaged  in  a  transaction  prohibited  under 
section  406  of  the  Act:  P  because  he  is  not  a 
fiduciary  with  respect  to  the  plan  by  reason 
of  his  exercise  of  control  and  F  because  he  is 
not  liable  for  any  breach  of  Part  4  of  Title  I 
that  is  the  direct  and  necessary  consequence 
of  P's  exercise  of  control.  However,  a 
prohibited  transaction  under  section  4975|c] 
of  the  Internal  Revenue  Code  may  have 
occurred,  and.  in  the  absence  of  an 
exemption,  tax  liability  may  be  imposed 
pursuant  to  sections  4975  (a)  and  (b)  of  the 
Code. 

(7)  Assume  the  same  facts  as  in  paragraph 
|g)(6),  except  that  P  does  not  specify  the  use 
of  B,  and  F  chooses  to  purchase  the  stock 
from  B.  In  the  absence  of  an  exemption.  F  has 
engaged  in  a  prohibited  transaction  described 
in  406(a)  of  ERISA  because  the  decision  to 
purchase  the  stock  from  B  is  not  a  direct  or 
necessary  result  of  P's  exercise  of  control. 

(8)  Pursuant  to  the  terms  of  the  plan,  plan 
fiduciary  F  designates  three  reputable 
investment  managers  which  participants  may 
appoint  to  manage  assets  in  their  individual 
accounts.  Participant  P  selects  M.  one  of  the 
designated  managers,  to  manage  the  assets  in 
his  account.  M  prudently  manages  P's 
account  for  6  months  after  which  he  incurs 
losses  in  managing  the  account  through  his 
imprudence.  M  has  engaged  in  a  breach  of 
fiduciary  duty  because  Ms  imprudent 
management  of  P's  account  is  not  a  direct  or 
necessary  result  of  P's  exercise  of  control  (the 
choice  of  M  as  manager).  F  has  no  fiduciary 
liability  for  M's  imprudence  because  he  has 
no  affirmative  duty  to  advise  P  (see 
paragraph  (d)(5))  and  because  F  is  relieved  of 
co-fiduciary  liability  by  reason  of  section 
404(c)(2)  (see  paragraph  (e)).  F  does  have  a 
duty  to  determine  the  suitability  of  M  as  an 
investment  manager,  however,  and  Ms 
imprudence  would  be  a  factor  which  F  must 
consider  in  periodically  reevaluating  its 
decision  to  designate  M. 

(9)  Participant  P  instructs  plan  fiduciary  F 
to  appoint  G  as  his  investment  manager 
pursuant  to  the  terms  of  the  plan  which 
provide  P  total  discretion  in  choosing  an 
investment  manager.  Through  G's 
imprudence.  G  incurs  losses  in  managing  P's 
account.  G  has  engaged  in  a  breach  of 
fiduciary  duty  because  G's  imprudent 
management  of  P's  account  is  not  a  direct  or 
necessary  result  of  P's  exercise  of  control  (the 
choice  of  G  as  manager).  Plan  fiduciary  F  has 


no  fiduciary  liability  for  G's  negligence 
because  F  has  no  obligation  to  advise  P  |st?e 
paragraph  (d)(5))  and  because  F  is  relieved  of 
co-fiduciary  liability  for  G's  actions  by 
reason  of  section  404(c)(2)  (see  paragraph 
(c)(2)(iil)).  In  addition.  F  also  has  no  duty  to 
determine  the  suitability  of  G  as  an 
investment  manager  because  the  plan  does 
not  limit  P's  choices  to  designated  investment 
managers. 

(10)  Participant  P  directs  a  plan  fiduciary. 
F.  a  bank,  to  invest  all  of  the  assets  in  his 
individual  account  in  a  collective  trust  fund 
managed  by  F  that  is  invested  solely  in  a 
diversified  portfolio  of  common  stocks.  Due 
to  economic  conditions,  the  value  of  the 
common  stocks  in  the  bank  collective  trust 
fund  declines  while  the  value  of  publicly- 
offered  fixed  income  obligations  remains 
relatively  stable.  F  is  not  liable  for  any  losses 
incurred  by  P  solely  because  his  individual 
account  was  not  diversified  to  include  fixed 
income  obligations.  Such  losses  are  the  direct 
result  of  P's  exercise  of  control;  moreover, 
under  paragraph  (d)(5)  of  this  section  F  h.is 
no  obligation  to  advise  P  regarding  his 
investment  decisions. 

(11)  Assume  the  same  facts  as  in  paragraph 
(g)(10)  except  that  F.  in  managing  the 
collective  trust  fund,  invests  the  assets  of  the 
fund  solely  in  a  few  highly  speculative  stocks. 
F  is  liable  for  losses  resulting  from  his 
imprudent  investment  in  the  speculative 
stocks  and  for  his  failure  to  diversify  the 
assets  of  the  account.  This  conduct  invoK  es  a 
separate  breach  of  Fs  fiduciary  duty  that  is 
not  a  direct  or  necessary  result  of  P's  e>preise 
of  control  (see  paragraph  (e)(2)(iii)). 

(12)  Participant  P.  in  exercising  control  over 
the  assets  in  his  individual  account,  directs  a 
plan  fiduciary  F  to  purchase  a  limited 
partnership  share  in  a  limited  partnership 
managed  by  Y.  Just  prior  to  P's  instruction  to 
purchase,  Y  provides  F  with  a  confidential 
report  which  is  pessimistic  concerning  the 
prospects  of  the  investments  made  by  the 
partnership.  Without  disclosing  the  contents 
of  the  report,  F  executes  P's  instructions. 
Participant  P  has  not  exercised  independent 
control  in  fact  with  respect  to  the  transaction 
because  F  has  concealed  a  material 
nonpublic  fact  (the  pessimistic  report)  from  P 
(see  paragraph  (d)(2)(il)). 

(h)  Effective  date.  This  section  is 
effective  with  respect  to  transactions 
occurring  in  plan  years  beginning  after 
(90  days  after  publication  of  a  final  rale|. 
Transactions  occurring  before  that  date 
would  be  governed  by  section  404(c)  of 
the  Act  without  regard  to  the  regulation. 

Signed  at  Washington.  DC  this  20th  day  of 
August,  1987. 
David  M.  Walker. 

Deputy  Assistant  Secretary  of  Labor,  Per.sion 
and  Welfare  Benefits  Administration,  Uni;r\i 
States  Department  of  Labor 
[FR  Doc.  87-20152  Filed  »-2-87;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Part  602 

Federal-State  Unemployment 
Compensation  Program; 
Unemployment  Insurance  Quality 
Control  Program 

AGENCY:  Employment  and  Training 
Administration,  Labor. 
action:  Final  rule. 

SUMMARY:  The  Secretary  of  Labor  is 
issuing  the  final  regulation  to  establish  a 
permanent  Quality  Control  program  for 
the  Federal-State  unemployment 
insurance  system.  The  Quality  Control 
program  will  be  a  major  tool  to  assess 
the  timeliness  and  accuracy  of  State 
administration  of  unemployment 
insurance  in  order  to  improve  program 
performance  and  revenue  collection, 
and  to  reduce  inaccurate  benefit 
payments  and  claims  denials, 
administrative  errors,  and  abuse  in  the 
unemployment  insurance  system. 
EFFECTIVE  DATE;  October  5, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carolyn  M.  Golding.  Director, 
Unemployment  Insurance  Service, 
Employment  and  Training 
Administration.  U.S.  Department  of 
Labor,  Room  S— 4231.  Francis  Perkins 
Building,  200  Constitution  Ave.  NW., 
Washington,  DC  20210.  Telephone:  (202) 
535-0600  (this  is  not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

Recent  reviews  of  benefit  payments 
and  revenue  collections  indicate 
potentially  serious  problems  in  the 
Federal-State  Unemployment  Insurance 
(UIj  system.  The  Random  Audit 
program,  which  evaluated  benefit 
payments  in  46  States,  found  a 
percentage  of  errors  in  making  payments 
which  needs  to  be  reduced.  In  addition, 
audits  of  benefits  payment  control,  tax 
accounting  and  cash  management 
activities  indicated  the  need  for 
improvement  in  all  of  these  functions. 
To  address  these  needs,  a  Quality 
Control  (QC)  program  will  be  initiated; 
QC  will  e.xpand  upon  previous  efforts, 
notably  the  Random  Audit  program,  and 
provide  the  basis  for  diagnosing 
problems  and  taking  corrective  actions. 

QC  Will  Be  Mandatory 

The  QC  program  will  be  the  principal 
means  by  which  the  Federal-State  UI 
partners  evaluate  the  administration  of 
a  State's  UI  law  and  achieve 
improvement  in  program  operations.  Its 


design  relies  heavily  on  the  experience 
of  the  Random  Audit  program,  which 
was  voluntary  for  the  States.  Given  the 
importance  of  ensuring  the  accurate  and 
timely  payment  of  benefits  to  eligible  UI 
claimants  and  the  accurate  and  prompt 
collection  of  UI  revenues,  however, 
participation  of  the  States  in  the  QC 
program  will  be  mandatory. 

Section-by-Section  Regulatory 
Highlights 

Subpart  A,  General  Provisions,  sets 
out  the  purpose  and  scope  of  the  QC 
program,  including  the  laws  to  which  the 
regulation  applies. 

Subpart  B,  Federal  Requirements, 
defines  the  authority  under  which  these 
regulations  are  issued.  It  also  explains 
the  Secretary  of  Labor's  (Secretary) 
interpretation  of  the  authority  allowing 
the  Department  of  Labor  (Department) 
to  make  the  QC  program  mandatory. 

The  Department  does  not  believe  that 
a  mandatory  QC  program  will  require 
any  State  to  amend  its  law  to  fulfill  the 
methods  of  administration  requirement 
in  section  303(a)(1)  of  the  Social  Security 
Act  (SSA)  (42  U.S.C.  503(a)(1))  as  the  QC 
program  is  an  expansion/enhancement 
of  other  Federal-State  UI  evaluation 
programs,  such  as  Random  Audit  and 
Quality  Appraisal,  which  have  been 
operative  in  State  agencies  for  some 
time.  States  are  encouraged,  however,  to 
review  their  laws  to  ensure  that  an 
adequate  legal  basis  exists  for 
implementing  QC. 

Subpart  C,  State  Responsibilities. 
contains  requirements  which  ensure  the 
objectivity  of  the  State's  QC  unit  and 
eliminates  potential  confiicts  of  interest. 
Subpart  C  also  provides  that: 

(1)  The  State  shall  sample,  investigate 
cases,  and  classify  findings  in 
accordance  with  standard  procedures; 
use  a  questionnaire  prescribed  by  the 
Department,  in  which  the  collection  of 
demographic  data  will  be  limited  to 
those  related  to  eligibility  and  those 
necessary  for  validating  the 
representativeness  of  samples;  and 

(2)  The  State  shall  conclude  all 
findings  of  inaccuracy  as  detected 
through  QC  investigations  with 
appropriate  official  actions;  and 

(3)  The  State  shall  inform  claimants  in 
writing  that  the  information  obtained 
from  a  QC  investigation  may  affect  their 
eligibility  for  benefits  and  inform 
employers  in  writing  that  the 
information  obtained  from  QC 
investigation  of  revenues  may  affect 
their  tax  liability:  and 

(4)  The  State  shall  transmit  data  so 
obtained  (without  identifying 
individuals)  and  other  required  reports 
to  the  Department;  and  release  the 
results  of  the  QC  program  at  the  same 


time  each  year  in  a  format  prescribed  by 
the  Department;  and 

(5)  The  Department  may  determine 
the  QC  program,  or  a  portion  of  the 
program,  is  not  necessary  for  the  proper 
and  efficient  administration  of  a  State 
law  and,  therefore,  the  State  need  not 
administer  the  entire  QC  program  or 
designated  portion  of  the  QC  program. 
However,  it  is  not  anticipated  at  this 
time  that  the  section  will  result  in 
exceptions  in  cases  other  than  those  in 
which  the  costs  of  operating  a  QC 
program  might  be  deemed  by  the 
Department  to  be  excessive  in  relating 
to  the  overall  results  obtained. 

Subpart  D,  Federal  Responsibilities, 
defines  the  management  and  oversight 
responsibilities  that  the  Department  has 
under  these  regulations.  These 
responsibilities  include  establishing 
required  methods  and  procedures, 
providing  technical  assistance, 
maintaining  a  computer  data  base, 
validating  QC  methodology,  and 
reviewing  QC  operational  procedures 
and  samples. 

Subpart  E,  QC  Grants  to  States, 
provides  that:  (1)  The  Secretary  has  the 
authority  to  recapture  QC  granted  funds 
expended  which  are  not  necessary  for 
the  proper  and  efficient  administration 
of  the  QC  program;  and  (2)  after  notice 
and  a  hearing,  the  Secretary  may 
withhold  all  Title  III  grants  from  a  State 
that  fails  to  implement  a  QC  program  in 
accordance  with  Part  602.  However, 
under  Part  602,  there  is  no  sanction  or 
incentive  to  infiuence  achievement  of 
any  specific  error  rate,  although  errors 
revealed  by  the  QC  operation  might 
result  in  questions  being  raised  about 
methods  of  administration  or  other 
Federal  requirements. 

Consultation  for  Development  of  the 
Proposed  Rule 

The  Department  published  an 
Advance  Notice  of  Proposed 
Rulemaking  in  the  Federal  Register  on 
September  26,  1984,  at  49  FR  38083,  to 
inform  interested  persons  of  its 
intentions  to  establish  a  permanent  QC 
program  for  the  UI  system.  During  the 
30-day  comment  period,  the  Department 
received  five  letters  with  comments. 
Prior  to  and  after  the  request  for  formal 
comments,  the  Department  held 
numerous  meetings  with  those  involved 
in  the  UI  system  to  solicit  ideas  and 
reactions  to  the  proposed  design  of  the 
QC  system. 

In  June  1985,  the  Secretary  of  Labor 
decided  to  delay  the  planned  July  1985 
implementation  of  the  QC  program  and 
directed  the  undertaking  of  a  wide- 
ranging  policy  review.  The  purpose  of 
the  review  was  to  explore  fully  and 
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formally  the  basic  policy  decisions 
forming  the  framework  of  the  QC  system 
and  to  ensure  full  participation  of  the 
many  groups  involved  in  UI 
administration. 

The  Secretary's  review  was 
announced  in  a  notice  published  in  the 
Federal  Register  on  August  6, 1985.  at  50 
PR  31787  and  a  public  meeting  was 
announced  to  be  held  on  August  21, 
1985.  at  50  FR  31792.  inviting  view^joints, 
suggestions,  and  alternative  approaches 
from  Governors,  employer  groups, 
organized  labor,  and  State  Employment 
Security  Administrators.  Each  group 
was  asked  to  comment  specifically  on 
nine  (9)  design  issues  which  were 
described  in  the  Federal  Register  on 
August  6.  1985,  at  50  FR  31787. 

Listed  below  are  decisions  on  the  nine 
design  issues  which  were  reached  after 
consideration  of  the  61  comments 
received. 

1.  System  Operations.  The  QC  system 
will  provide  mixed  Federal/State 
division  of  responsibilities. 

2.  Coverage.  QC  will  be  mandatory  for 
the  States. 

3.  Access  to  Data.  States  will  be 
required  to  release  QC  results  annually 
using  a  standard  format,  retaining  the 
option  of  release  by  States  before  any 
national  release. 

4.  Scope.  QC  investigations  will  be 
conducted  State-wide  at  Federally- 
established  sample  levels.  Beyond  the 
minimum  sampling  effort.  States  will  be 
given  the  flexibility  to  examine  subjects 
more  closely  through  such  choices  as 
increased  sample  size,  augmented 
sampling,  or  special  studies. 

5.  Investigative  Objectives.  Case 
reviews  of  the  QC  sample  claims  will 
focus  on  both  outcomes  and  process. 

6.  Purpose.  The  QC  program  will  focus 
on  correcting,  not  just  measuring 
problems.  Data  to  support  operational 
corrections  will  be  required  and  data  to 
affect  policy  and  legislative  changes  will 
be  optional. 

7.  Methodology.  QC  will  feature  a 
prescribed  minimum  sample  size 
specified  for  each  State,  standard 
definitions  and  methodology,  and  will 
offer  flexibility  for  additional  State- 
designed  sampling  and  special  studies 
(subject  to  Departmental  approval], 

8.  Error  Correction  Strategies.  The 
Department  will  encourage  corrective 
action  and  foster  it  through  technical 
assistance,  but  will  not  mandate 
corrective  action. 

9.  Programs  Included  QC  will  cover 
both  pa.d  and  denied  claims  under  all 
major  regular  benefit  programs  as  well 
as  revenue  activities  and  it  will  be 
gradually  extended  to  other  programs 
such  as  Extended  Benefits  and  Trade 
Readjustment  Allowances. 


In  response  to  the  Secretary  s  review 
of  QC,  representatives  of  several 
District  of  Columbia-based  public 
interest  groups  including  the  Interstate 
Conference  of  Employment  Security 
Agencies.  Inc.  (ICESA),  the  National 
Conference  of  Stale  Legislatures,  the 
National  Federation  of  Independent 
Businesses,  the  Council  of  State 
Chambers  of  Commerce,  UBA  Inc. 
(United  Benefit  Advisor.  Inc.],  the  U.S. 
Chamber  of  Commerce,  and  the 
American  Federal  of  Labor-Congress  of 
Industnal  Organizations  (AFL-CIO). 
suggested  a  series  of  QC  principles. 
These  consensus  principles  (described 
later  under  Major  Themes)  were 
adopted  as  policy  by  the  Department 
and  issued  in  Unemployment  Insurance 
Program  Letter  (UIPL)  No.  4-86.  on 
December  20,  1985. 

The  proposed  regulation  was  written 
to  conform  to  the  consensus  pnnciples 
plus  the  decisions  on  the  design  issues. 
Decisions  which  deal  with  procedural 
subjects  are  reflected  in  The  Benefits 
Quality  Control  State  Operations 
Handbook  (Benefits  QC  Handbook) 
which  the  Department  prepared  and 
issued  separately  for  comment. 

Comments  Received  in  Response  to  the 
Notice  of  Proposed  Rulemaking 

The  proposed  rule  (new  Part  602)  to 
establish  the  QC  program  was  published 
for  comment  in  the  Federal  Register  on 
luly  25,  1986  at  51  FR  26846.  On  August 
12, 1986.  the  Department  extended  the 
period  for  comments  on  the  proposed 
rule  until  September  9,  1986,  at  51  FR 
28840. 

The  Department  received  timely 
comments  from  33  organizations  and 
individuals.  An  additional  seven 
organizations  submitted  comments  after 
the  close  of  the  comment  period.  The 
m.ajority  of  comments  were  from  State 
Employment  Security  Agencies  (SESAsj; 
comments  were  also  received  from  other 
iiiterested  parties  such  as  public  interest 
groups.  All  comments  received  timely 
vs  ere  given  careful  consideration  in 
preparing  the  final  regulation  in  this 
document. 

Major  Themes  in  the  Comments 

Three  major  themes  were  present  in 

the  comments:  (1)  questioning  the 
Secretary's  authority  to  mandate  a  QC 
program  as  a  requirement  under  the 
Federal  law;  (2)  s  desire  for  more 
specificity  in  the  regulation;  and  (3)  the 
desire  that  the  regulation  reflect  the 
consensus  recommendations  previously 
accepted  by  the  Department  which  were 
submitted  by  ICESA  on  behalf  of  several 
District  of  Columbia-based  public 
interest  groups. 


The  first  major  area  of  concern,  the 
Secretary's  authonty  to  mandate  the 
program,  is  addressed  in  the  section-by- 
section  analysis  that  follows. 

The  request  for  specificity,  the  second 
major  theme,  reflected  States'  expressed 
desire  to  be  protected  from  any  undue 
exercise  of  Departmental  discretion 
outside  the  regulatorv'  process.  Ten 
commenters  expressed  concern  about 
the  failure  of  the  proposed  regulation  to 
specify  all  of  the  requirements  of  the  QC 
program.  After  carefully  considering 
these  comments,  the  Department  has 
concluded  that  the  regulatory  approach 
taken,  that  of  issuing  a  broad  and  brief 
implementing  regulation  supported  by 
detailed  operating  procedures  in 
handbooks,  is  the  most  appropriate  way 
of  establishing  the  program.  TTie 
regulation  establishes  and  defines  the 
program  while  the  handbooks  provide 
the  necessary  level  of  detail  and 
flexibility  needed  to  initiate  and  operate 
the  QC  program.  This  approach  is 
considered  appropriate  because  it 
allows  for  phasing  in  QC  and  making 
handbook  changes  based  on  early 
experience.  It  is  also  consistent  with  the 
Administration's  desire  to  limit  detailed 
regulations  where  possible.  The 
Department  committed  itself  to 
gathering  the  maximum  possible  public 
and  State  input  before  modifying  and 
issuing  the  regulation  in  this  document 
and  the  operations'  handbooks. 
Although  they  will  not  be  published  in 
the  Federal  Register,  handbooks 
containing  detailed  operating 
procedures  have  been  and  will  continue 
to  be  broadly  circulated  for  comment 
before  being  issued  or  modified  by  the 
Department. 

In  a  related  group  of  responses, 
thirteen  commenters  identified 
particular  sections  of  the  regulation  that 
they  believed  did  not  provide  sufficient 
specificity  for  the  States  (e.g.,  contents 
of  the  questionnaire,  timing/contents  of 
the  annual  release  of  data).  The 
Department  does  not  want  to  make 
these  sections  more  specific  because  of 
the  need  for  flexibility  to  make  the  QC 
program  more  comprehensive  in 
succeedmg  years.  These  items  will  be 
part  of  the  handbooks  and  will  be 
circulated  widely  for  comment  before 
being  issued  or  modified  by  the 
Department. 

The  third  theme  was  that  the 
consensus  principles  be  included  in  the 
regulation.  These  pnnciples  were 
suggested  by  representatives  of  the 
previously  listed  District  of  Columbia- 
based  public  interest  groups.  They  were 
outlined  m  an  issuance  from  the 
Department  that  was  sent  to  all 
interested  parties  (UIPL  .No.  4-86).  Six 
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commenters  requested  that  the 
consensus  principles  be  incorporated  in 
the  body  of  the  regulation.  Another 
fourteen  requested  that  certain  specific 
principles  be  included. 

Although  the  principles  are  already 
embodied  in  the  operations  handbooks 
and  other  implementing  instructions,  the 
Department  agrees  they  should  be 
specifically  included  in  the  regulation  as 
well.  The  principles,  with  the  sections  of 
the  regulation  modified  to  embody  them 
indicated  in  brackets,  follow: 

1.  All  States  would  perform  "Core 
QC."  That  is.  a  minimum  of  400  weeks 
claimed  cases,  per  State  per  year,  would 
be  investigated  to  determine  whether 
the  payments  were  proper.  [1602.21(b)] 
Only  those  data  elements  that  relate  to 
eligibility  for  UI  benefits  would  be 
collected.  [§602.21(c1'3)]  (This  principle 
was  accepted  in  modified  form  by  the 
Department  to  (1)  substitute  "cases  of 
weeks  paid"  for  "weeks  claimed  cases" 
and  (2)  include  the  collection  of 
demographic  data  necessary  to  conduct 
proportions  tests  to  validate  the 
selection  of  representative  samples.] 

2.  QC  would  be  expanded  to  include 
the  review/investigation  of  claims  that 
had  been  denied  and  employer  tax 
collection  activities.  In  addition,  other 
categories  of  Ul  payments  (interstate 
benefits,  combined  wage  claims,  and 
Federal  UI  benefits)  should  eventually 
be  included  in  the  program.  [§602.1] 

3.  States  would  not  be  required  to 
furnish  information  to  the  Federal 
Government  about  individuals  whose 
claims  are  audited  unless  that 
information  were  provided  without 
revealing  the  identity  of  the  individuals. 
[5  602.21(0]  [This  principle  was  accepted 
in  modified  form  by  the  Department  to 
specify  that  each  State  shall  furnish 
information  to  the  Department  without, 
in  any  manner,  identifying  individuals  to 
whom  such  data  pertain.] 

4.  The  collection  of  demographic  data 
elements  that  do  not  relate  to  an 
individual's  eligibility  for  UI  benefits 
would  not  be  a  part  of  QC. 

[§  602.21(c)(3)]  [This  principle  was 
accepted  in  modified  form  by  the 
Department  to  include  the  collection  of 
demographic  data  necessary  to  conduct 
proportions  tests  to  validate  the 
selection  of  representative  samples.] 

5.  Obtaining  information  needed  for 
QC  by  telephone  rather  than  in  face-to- 
face  interviews  would  be  tested  on  a 
limited  basis.  [§  602.30(b)]  [This 
principle  was  accepted  in  modified  form 
by  the  Department  to  provide  also  for 
tests  of  collecting  data  by  mail.) 

6.  A  portion  of  additional  resources 
would  be  used  for  analysis  of  data 
generated  by  QC,  to  increase  the 
number  of  claims  sampled  in  areas 


where  more  information  is  needed,  and 
for  corrective  action.  [§  602.40(b)]  [This 
principle  was  accepted  in  modified  form 
by  the  Department  to  specify  that  the 
Department  may  allocate  additional 
resources,  if  available,  to  States  for 
analysis  of  data  generated  by  the  QC 
program,  to  increase  the  number  of 
claims  sampled  in  areas  where  more 
information  is  needed,  and  for  corrective 
action.] 

7.  No  sanctions  nor  funding 
"incentives"  would  be  used  to  force  the 
achievement  of  specified  error  rates. 
[§602.43] 

8.  States  would  be  required  to  release 
the  results  of  the  QC  program  at  the 
same  time  each  year,  providing  calendar 
year  results  using  a  standardized  format 
to  present  the  data.  States  would  have 
the  opportunity  to  release  this 
information  prior  to  any  release  at  the 
national  level.  [§  602.21(g)] 

Section-by-Seclion  Analysis  of 
Comments 

Subpart  A — General  Provisions 

Section  602. 1    Purpose. 
Section  602.2    Scope. 

Eleven  commenters  said  that  the 
inclusion  of  Denials  and/or  Revenue  in 
the  QC  regulation  is  inappropriate  or 
premature  at  this  time.  While  it  is  true 
that  only  Core  QC.  which  assesses  the 
benefit  payment  operations  by 
investigating  paid  claims,  has  been 
designed  and  tested  thus  far.  the 
Department  wrote  the  regulation 
broadly  to  provide  authority  for  what  is 
planned  as  a  comprehensive  QC 
program.  Also,  by  its  acceptance  of 
consensus  principle  number  two,  the 
Department  is  committed  to  expand  the 
QC  program  to  include  the  investigation 
of  claims  that  have  been  denied  and 
employer  revenue  collection  activities 
(Revenue  QC)  which  would  include  any 
other  UI  revenues,  such  as  payments  in 
lieu  of  contributions  and 
reimbursements  from  the  Extended 
Unemployment  Compensation  Account 
(EUCA).  The  methodologies  will  be 
developed  in  conjunction  with  SESAs 
and  tested  through  State-operated  pilot 
programs  to  ensure  that  they  are 
effective  mechanisms  for  State  use. 

One  commenter  stated  that  the 
"Purpose"  section  is  too  narrow  in  its 
explanation  of  the  QC  program:  The  first 
sentence  is  nebulous  and  open  to 
interpretation,  and  the  last  sentence 
should  be  excluded.  The  "Purpose" 
section  has  been  expanded  to  explain 
that  QC  will  be  a  major  tool  to  assess 
the  timeliness  and  accuracy  of  State 
administration  of  the  Ul  program. 
Additionally,  the  last  sentence  of  the 


UM  I 


paragraph  has  been  revised  to  clarify 
that  the  reference  to  "collections"  does 
refer  to  revenue  collections  which 
includes  any  other  UI  revenues  such  as 
payments  in  lieu  of  contributions  and 
EUCA  reimbursements. 

Two  commenters  proposed  that  States 
be  allowed  the  option  to  participate  in 
whichever  components  of  the  QC 
program  (benefits,  denials,  or  revenue) 
they  believe  that  they  need.  While 
States  may  have  ideas  of  which  areas  of 
their  programs  require  attention,  the 
Random  Audit  experience  demonstrated 
to  the  Department  the  value  of  such  a 
program  nationwide. 

Subpart  B — Federal  Requirements 

Section  602. 10    Federal  law 
requirements. 

Section  602.11     Secretary's 
interpretation. 

Five  commenters  questioned  the 
authority  of  the  Secretary  to  mandate  a 
QC  program.  One  commenter  said  that 
requiring  a  State  to  operate  a  QC 
program  goes  far  beyond  the  intent  of 
section  303(a)(6)  of  the  SSA,  which  gives 
the  Secretary  authority  to  require 
reports.  Legal  authority  to  establish  QC 
derives  from  both  sections  303(a)(1)  and 
303(a)(6)  of  the  SSA.  As  described  in  the 
regulation,  the  Secretary  interprets  these 
sections  to  authorize  QC  among  the 
"methods  of  administration  ...  as  are 
found  by  the  Secretary  of  Labor  to  be 
reasonably  calculated  to  insure  full 
payment  of  unemployment 
compensation  when  due,"  as  well  as 
authorizing  the  Secretary  to  require 
verifiable  reports  of  its  QC 
implementation  and  operations.  The 
methods  of  administration  requirement 
(section  303(a)(1),  SSA)  has  from  the 
beginning  of  the  program  been 
interpreted  as  pertaining  to  all  UI 
operations,  including  revenue  and 
benefit  operations. 

One  commenter  suggested  that  QC 
would  be  more  successful  and  States 
would  be  more  cooperative  if  it  were 
voluntary,  as  was  Random  Audit. 
Observations  of  QC  as  operated  since 
March  30, 1986  and  its  predecessor. 
Random  Audit,  both  of  which  were 
voluntary,  have  revealed  less  than 
adequate  adherence  by  several  States  to 
methodology  necessary  to  ensure  valid 
results. 

Another  commenter  suggested  that 
§  602.11(a),  which  says  in  the  proposed 
rule,  "the  Secretary  interprets  section 
303(a)(1),  SSA.  to  require  that  a  State 
law  [provide  for]  such  methods  of 
administration  .  .  .  and  collection  [and 
handling]  of  unemployment  revenues 
[and  reimbursements],  with  the  greatest 
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accuracy  feasible"'  is  sufficient,  and  that 
§  602.n(d)  requiring  a  State  law 
authorizing  QC  is  unnecessary.  Section 
602.11  (d)  has  been  improperly 
interpreted  by  this  commenter.  Section 
602.11  sets  forth  the  Secretary  of  Labor's 
basic  interpretations  of  sections 
303(a)(1)  and  303(a)(6)  as  they  relate  to 
the  QC  program.  As  slated  earlier  in  the 
Section-by-Section  Regulatory 
Highlights,  the  Secretary  has  no  reason 
to  believe  that  a  mandatory  QC  program 
will  require  any  State  to  amend  its  law. 
Section  602.11(d)  is  included  to  insure 
that  States  interpret  their  existing  law  to 
require  the  establishment  of  a  QC 
program.  Without  §  602.n(d),  a  State 
might  construe  their  methods  of 
administration  requirement  to  be 
sufficient  without  the  establishment  of  a 
QC  program. 

To  clarify  that  QC  involves  both 
conformity  and  compliance,  additions 
were  made  to  both  §§  602.10(d)  and 
002.11.  An  additional  sentence  in 
§  602.11(c)  states,  "Further,  conformity 
of  the  State  law  with  those  requirements 
is  required  by  section  303(a)  and  section 
601.5  of  this  chapter." 

Subpart  C — State  Responsibilities 

Nine  commenters  stated  that 
corrective  action  should  be  funded  unci/ 
or  required  by  the  Federal  government 
and  that  technical  assistance  should  be 
m.ade  available  to  help  correct  the  errors 
detected  by  QC.  Concerning  funding  of 
corrective  actions.  State  initiatives  in 
response  to  Random  Audit  data  and  to 
QC  data  collected  on  a  voluntary  basis 
have  demonstrated  that  many  corrective 
actions  can  be  taken  with  existing 
resources  as  part  of  ongoing 
management  oversight.  Should  it 
develop  that  necessary  actions 
nationwide  cannot  be  supported  with 
available  resources,  the  Departm.ent  will 
use  the  information  from  QC  findings  in 
budget  development  to  seek  funding  for 
such  necessary  corrective  actions. 
However,  such  data  is  expected  to  be 
available  only  after  QC  has  operated  for 
some  time  in  each  State.  The  regulation 
was  modified  by  the  addition  of 
§  602.40(b)  to  authorize  the  Department 
to  allocate  additional  resources,  if 
available,  for  corrective  action,  as  called 
for  in  consensus  principle  number  six. 

The  Department  finds  no  need  to 
impose  an  explicit  req'..!iremen1  that 
SESAs  implement  corrective  action.  It 
believes  that  SES-As  want  to  operate  the 
best  possible  UI  program  and  also  have 
a  strong  incentive  to  improve  their 
operations  and  lower  taxes  for  the 
benefit  of  their  own  States'  employers 
whose  taxes  finance  UI.  Rather  than 
promulgating  such  a  requirement,  the 
Department  is  committed  to  providing 


technical  assistance  to  the  States  to  help 
correct  errors  detected  by  QC,  To  this 
end,  the  Department  fund^'d  an  analyst 
position  in  each  State  so  that  SESAs 
may  develop  additional  expertise  to 
help  determine  where  their  problems  lie. 

Section  602.20    Organization. 

Two  commenters  opposed  direction 
by  the  Department  of  the  States' 
organizational  structure.  The  limits 
imposed  by  the  regulation  are  intended 
to  protect  the  integrity  of  the  program 
while  preserving  the  States' 
prerogatives.  The  SESA  is  free  to  locate 
the  QC  unit  wherever  it  wishes  so  long 
as  it  is  independent  of.  and  not 
accountable  to.  any  unit  performing 
functions  the  QC  unit  evaluates.  The 
Department  allows  the  SESA  full 
flexibility  to  locate  the  unit  within  this 
constraint. 

One  commenter  questioned  the 
wisdom  of  prohibiting  the  QC  unit  from 
being  within  the  UI  Division,  reportable 
to  the  UI  Director,  or  under  the  authority 
of  the  State  Commissioner  of  Labor. 
This  is  an  apparent  misinterpretation  of 
the  requirements  intended  to  ensure 
independence  from  operational  units 
being  evaluated.  The  regulation  would 
prohibit  the  QC  unit  from  reporting  to  a 
manager  whose  sole  or  predominant 
responsibility  is  to  m.j.nage  an  area,  e.g. 
benefit  payment  operations,  being 
evaluated.  Depending  upon  the 
organizational  structure  of  the  State, 
therefore,  the  QC  unit  could  report  to  the 
State  Commissioner  of  Labor,  the  SESA 
Administrator,  or  the  UI  Director. 

Section  602.21    Stxindord  methods  and 
procedures. 

Section  602,21  has  been  renamed  to 

more  aptly  describe  the  subjects 
included  and  reorganized  to  achieve  a 
more  logical  order.  Following  is  a  table 
showing  the  new  section  title  and  topics 
covered  in  each  subsection  compared  to 
the  location  of  the  same  material  in  the 
proposed  rule. 
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60221(0(4)     (In      reference 
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602.21(3X3) 
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602 2 He)     [In    reference    to 

602.21(a)(5) 
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602.21  (8H6) 
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One  commenter  contended  that  QC  is 
not  cost  effective  because  of  high  unit 
cost,  that  sampling  should  be  reduced 
from  12  months  to  one  month,  and  that 
QC  should  be  incorporated  into  the  UI 
Quality  Appraisal  system  (the  existing 
system  used  to  assess  performance  in  UI 
benefits,  appeals,  and  revenue 
collections).  The  Deoartment  recognizes 
the  expense  of  operating  a  QC  program, 
but  the  investment  in  QC.  when 
compared  to  the  overall  administrative 
costs  of  the  UI  program  (less  than  two 
percent)  and  to  benefit  outlays  (two 
tenths  of  one  percent;,  is  very 
worthwhile.  Studies  of  alternative 
investigative  methods  have  been  and 
will  continue  to  be  undertaken  in  order 
to  identify  the  most  cost-effective 
procedures.  Despite  the  costs  of  the  QC 
program,  i!  is  expected  to  realize 
savings  that  would  more  than  offset 
costs.  The  QC  and  Quality  Appraisal 
programs  have  been  examined,  and 
duphcations  have  already  been 
eliminated.  Ultimately  the  two 
assessment  systems  will  be  merged  into 
a  single  system  which  preserves  Quality 
Appraisals  useful  featiires. 

Section  602.21(a)    [In  reference  to  using 
standard  methods  and  procedures 
established  by  the  Department]. 

Ten  commenters  objected  to  the 
inflexibility  of  the  prescribed 
methodology  and  the  absence  of 
alternative  methodology.  Consensus 
principle  number  five  on  this  subject 
states  that  the  Department  will  test 
collecting  information  by  telephone 
rather  than  in  face-to-face  interviews, 
and  this  language,  modified  to  provide 
also  for  tests  of  collecting  data  by  mail, 
has  been  added  to  the  regulation  at 
§  602.30(b).  Furthermore,  m  keeping  with 
the  commitment  to  test  alternative 
methodologies,  the  Department  has 
approved  and  supported  one  SESA's 
proposal  for  such  a  test.  Other  SESAs' 
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proposals  for  conducting  their  own  tests 
are  also  welcomed. 

Two  commenters  stated  that  the 
required  methods  and  procedures 
should  be  established  only  after 
consultation  and  should  be  specified  in 
the  regulation.  The  methods  and 
procedures  are  not  specified  in  the 
regulation  due  to  the  nature  of  the 
regulatory  approach  taken  with  the  QC 
program.  The  Department  has  sought 
and  used  input  from  SESAs  in  the 
development  of  QC  methodology  and 
will  continue  to  do  so.  State  comments 
on  two  draft  versions  of  the  benefits  QC 
State  Operations  ffandbook  [Benefits 
QC  Handbook)  have  led  to  several 
modifications  in  the  methodology. 
Future  revisions  to  the  Benefits  QC 
Handbook  also  will  be  circulated  for 
comment  before  being  issued.  After 
agreeing  to  the  consensus  principles,  the 
Department  made  additional  changes  to 
the  methodology. 

Section  602.21(b)    [In  reference  to 
rpprese/itative  sample  minimums  set  by 
DOLj. 

Five  commenters  were  concerned  that 
the  regulation  does  not  specify  minimum 
sample  sizes  but  gives  the  Department 
the  authority  to  establish  minimum 
sample  sizes  outside  the  regulatory 
process.  Two  expressed  the  opinion  that 
States  should  have  input  on  the  number 
of  cases  sampled  to  reflect  State-specific 
factors  affectmg  the  time  it  takes  to 
complete  an  investigation.  Two  others 
proposed  that  States  should  be  allowed 
to  reduce  the  sample  pull  below  existing 
Benefits  QC  Handbook  limits  if 
necessary  due  to  illnesses,  vacancies, 
leave,  etc.  In  contrast,  another 
comm.enter  believed  that  the  sample 
sizes  will  be  too  small  to  make  valid 
estimates. 

The  Department  concurs  in  consensus 
principle  number  one  that  each  State 
sample  a  minimum  of  400  cases  and  has 
amended  the  regulation  to  incorporate 
that  principle.  The  principle,  as 
incorporated,  has  been  modified  for 
technical  accuracy.  The  term  "cases  of 
weeks  paid",  which  are  covered  in  Core 
QC,  has  been  substituted  for  the 
suggested  language  of  "weeks  claimed 
cases"  as  contained  in  the  consensus 
principles. 

The  Department  believes  that  400 
cases  per  year  is  the  minimum  needed  to 
enable  sufficiently  precise  QC 
inferences  to  be  made  for  each  State.  It 
has  further  specified  in  the  Benefits  QC 
Handbook,  minimum  weekly  sample 
sizes — which  do  allow  States  some 
flexibility  to  adjust  to  staffing 
constraints — to  ensure  that  the  QC 
samples  are  large  enough  to  permit  valid 


inferences  to  be  made  from  the  data 
obtained  each  quarter.  Samples  below 
these  minimums  run  the  risk  of 
significantly  reducing  the  usefulness  and 
reliability  of  data  from  an  entire  quarter. 

Two  commenters  suggested  that 
special  studies  should  largely  be  at  State 
discretion,  with  no  mandatory 
application  to  the  national  data 
perspective.  SESAs  have  discretion  to 
determine  what  should  be  studied; 
however,  the  Department  must  reserve 
the  right  to  review  State  proposals  to 
ensure  that  they  are  technically  valid 
and  consistent  with  QC  objectives. 

Another  commenter  suggested  that 
nonscientific,  ad  hoc  studies  are 
inexpensive  and  useful  and  should  be 
included.  The  Department  recognizes 
that  nonscientific.  ad  hoc  studies  have 
been  performed  for  years  by  SESAs. 
Such  studies  are  encouraged  so  long  as 
the  minimum  requirements  for  QC  are 
met.  I 

Section  602.21(c)    [In  reference  to 
completing  prompt  and  in-depth  case 
investigations  to  determine  degree  of 
accuracy  and  timeliness]. 

Two  commenters  objected  to  the 
addition  to  the  regulation  of  timeliness 
as  a  subject  of  assessment  without  first 
consulting  the  States.  Reference  to 
timeliness  in  this  section  refers  not  to 
QC  case  completion,  but  to  more  general 
UI  applications  such  as  claim  payment 
timeliness.  This  language  has  been 
included  to  permit  future  applications  of 
the  QC  program  beyond  those  in  the 
existing  design  of  the  QC  case 
investigations,  e.g..  utilization  of 
capabilities  built  into  the  QC  system  to 
eliminate  the  need  for  periodic  reports 
which  provide  data  from  which  first 
payment  time  lapse  is  measured. 

Section  602.21(c)(1)    [In  reference  to 
informing  claimants  and  employers  in 
writing  of  the  effect  of  QC 
investigations). 

Section  602.21(c)(1)  was  clarified  to 
explain  that  States  must  inform 
claimants  in  writing  that  the  information 
obtained  from  a  QC  investigation  may 
affect  their  eligibility  for  benefits.  Each 
State  must  also  inform  employers  in 
writing  that  the  information  obtained 
from  a  QC  investigation  of  revenue  may 
affect  their  tax  liability. 

Section  602.21(c)(2)    [In  reference  to  the 
use  of  the  questionnaire  being  required). 

Eleven  commenters  objected  to  the 
language  that  States  must  require 
claimants  to-complete  a  questionnaire, 
contending  that  the  Department/SESAs 
do  not  have  the  legal  authority  or  that  it 
is  a  post  facto  eligibility  determination. 


The  Department's  legal  authority  to 
establish  the  QC  program  encompasses 
the  use  of  the  questionnaire.  A  standard 
questionnaire  is  necessary  in  order  to 
ensure  the  reliability  of  data  collected. 
Each  State  will  apply  its  own  law  for 
claimant  eligibility  requirements  to 
obtain  claimant  participation  in 
answering  the  questionnaire,  and  the 
regulation  has  been  revised  to  clarify 
that  requirement.  Information  obtained 
from  QC  is  no  different  than  that 
obtained  from  any  other  source  having 
the  potential  to  affect  claimant 
eligibility.  The  establishment  of  a  QC 
program  would  not  affect  the  SESA's 
authority  to  undertake  redeterminations 
or  necessitate  any  change  in  State 
Finality  laws.  The  language  in  the 
regulation  in  §  602.11(d)  has  been 
modified  to  emphasize  this  position. 

Three  commenters  were  concerned 
about  the  absence  of  any  specific 
information  in  the  regulation  about  the 
contents  of  the  required  questionnaire. 
In  light  of  the  regulatory  approach  taken 
in  the  QC  program,  it  would  be 
inappropriate  to  include  this  level  of 
specificity  in  the  regulation.  The 
questionnaire  is  included  as  an 
appendix  to  the  Benefits  QC  Handbook 
and  was  developed  and  revised  with 
State  input. 

Two  commenters  contended  that  it  is 
not  feasible  to  require  a  questionnaire 
because  claimants  cannot  always  be 
located.  The  Benefits  QC  Handbook 
acknowledges  that  it  is  not  possible  to 
complete  all  questionnaires  and  has 
provided  for  the  investigator  to 
document  attempts  to  interview  the 
claimant.  In  situations  where  the 
claimant  cannot  be  located,  the 
investigator  must  investigate  the  claim 
using  the  information  that  can  be 
obtained  from  agency  records. 

Section  602.21(c)(3)    [In  reference  to 
collecting  data  required  by  the 
Department]. 

Eleven  commenters  stated  that  the 
collection  of  demographic  data  beyond 
that  necessary  for  determination  of 
eligibility  is  inappropriate  or  should  be 
optional  for  the  States.  The  Department 
accepts  this  position,  which  is  also 
contained  in  consensus  principles 
number  one  and  four,  and  has  revised 
the  regulation  to  so  state  and  identify 
the  demographic  data  that  are  necessary 
to  conduct  proportions  tests  for  the 
purpose  of  validating  the  selection  of 
representative  samples:  Claimants'  date 
of  birth,  sex.  and  ethnic  classification. 


UM  I 
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Section  602.21  fcjl-i I    [In  reference  to 
concluding  all  findings  of  inaccuracy  as 
detected  through  QC  investigations  with 
appropriate  official  actions]. 

The  language  in  this  section  has  been 
revised  to  more  accurately  set  forth  the 
requirement  that  appropriate  official 
actions  be  taken  when  inaccuracies  are 
detected  through  QC  investigations.  The 
term  "determination"  used  in  the 
proposed  rule  is  too  narrow  in  definition 
as  an  inaccuracy  may  be  properly 
concluded  with  some  other  appropriate 
action.  Moreover.  State  finality  laws 
may  preclude  action. 

Section  602.21(dj(]J  and  (2)  [In 
reference  to  classifying  QC  case 
findings/. 

One  commenter  stated  that  there  is 
too  much  detail  regarding  the 
classification  of  cases,  which  should 
more  appropriately  be  located  in  the 
Benefits  QC  Handbook.  In  contrast, 
another  commenter  suggested  that  the 
regulation  should  define  "error."  The 
Department  believes  that  a  proper 
balance  between  the  regulation  and  the 
operational  handbooks  will  be 
maintained  by  the  regulation  setting 
forth  the  major  classification  of  case 
findings  (e.g..  proper  payments, 
overpayments,  underpayments,  or 
proper  denials)  while  the  handbooks 
prescribe  the  detailed  categories  and 
definitions  of  error. 

Section  602.21(f)    /In  reference  to 
furnishing  information  and  reports/. 

Two  commenters  were  concerned  that 
the  regulation  does  not  make  clear  what 
data  are  to  be  transmitted,  why  they  are 
to  be  transmitted  weekly,  or  how  they 
are  to  be  used.  They  believe  that  the 
statement  "for  statistical  and  other 
analysis"  is  too  general  and  does  not 
support  State  integrity.  In  keeping  with 
the  broad  regulatory  approach  described 
earlier,  the  Department  does  not  believe 
it  should  specify  in  the  regulation  which 
QC  data  are  to  be  collected  and 
transm.itted;  such  detail  is  contained  in 
the  Benefits  QC  Handbook.  However, 
the  Department  has  modified  the 
regulation  at  §  602.30  to  identify 
examples  of  how  the  data  are  to  be 
used.  Section  602.30  was  amended  to 
state  that  a  QC  data  base  will  be 
combined  with  other  data  for  statistical 
and  other  analyses  such  as  assessing 
the  impact  of  economic  cycles,  funding 
levels,  and  workload  levels  on  program 
accuracy  and  timeliness. 

Five  commenters  stated  that  weekly 
transmission  of  data  was  inappropriate. 
The  Department  finds  that  weekly 
transmission  is  desirable  because 
Federal  oversight  responsibility  involves 


ensuring  that  cases  are  sampled 
properly  and  completed  in  a  timely 
manner  to  ensure  reliability  of  data. 
Prompt  entry  and  transmission  of  QC 
data  are  necessary  to  enable  the 
Department  to  conduct  proportions  tests 
at  frequent  intervals  in  order  to 
minimize  the  possibility  that  large 
blocks  of  data  might  be  invalidated. 

Seven  commenters  preceived  a  need 
to  ensure  privacy  of  claimant's  Social 
Security  numbers.  Based  on  these 
comments,  the  Department's  desire  to 
incorporate  consensus  principle  number 
three,  and  compliance  with  the  Privacy 
Act  of  1974  (5  U.S.C.  552(a]).  the 
Department  has  modified  the  regulation. 
Containing  even  more  restrictive 
language  than  presented  in  consensus 
principle  number  three,  the  regulation 
now  specifies  that  States  will  be 
required  to  furnish  information  and 
reports  to  the  Department  of  Labor, 
including  weekly  transmissions  of  case 
data  entered  into  the  automatic  QC 
system  and  annual  reports,  without,  in 
any  way.  identifying  individuals  to 
whom  such  data  pertain.  The  States  are 
being  provided  with  software  which  will 
ensure  that  identifiers  for  all  data 
transmitted  from  States  will  be 
encn,pted  so  that  individual  claimants 
cannot  be  identified  from  information 
furnished  to  the  Department.  The 
Department  does  not  maintain  any 
records  or  establish  any  identifiers  on 
individual  persons  under  the  QC 
program;  therefore,  no  system  of  records 
is  being  established  which  would  be 
subject  to  the  Privacy  Act. 

Section  602.21(g)    fin  reference  to 
releasing  results  of  the  QC  program/. 

Five  commenters  requested  that  the 
timing/format  of  the  annual  release  of 
QC  data  be  specified  in  regulation.  Four 
additional  commenters  requested  that 
the  release  of  QC  data  to  the  public 
should  be  controlled  by  the  States. 

Two  others  believed  that  publication 
of  QC  results  by  the  Department  in  a 
standardized  format  may  lead  to  unfair 
and  unrealistic  comparisons  between 
States.  Nine  commenters  stated  that 
flexibility  on  release  of  information  was 
necessary.  One  commenter  said  that  the 
annual  release  of  data  should  include 
full  disclosure  of  the  States'  work  search 
requirements,  while  another  saw  a  need 
to  differentiate  between  "correctable" 
and  "non-correctable"  improper 
payments.  Two  commenters  stated  that 
QC  results  should  be  published  at  the 
national  level  only  as  a  composite-of- 
performance  rate  of  all  States,  and  that 
individual  State  data  should  be  released 
by  the  Department  only  if  a  State  fails  to 
release  its  own  data  within  90  days  of  a 
composite  release. 


In  response  to  these  varied  comments, 
the  Department  has  agreed  to  consensus 
principle  number  eight  that  States  will 
release  calendar  year  results  of  the  QC 
program  at  the  same  time  each  year, 
using  a  standardized  format  to  present 
the  data.  States  will  have  the 
opportunity  to  release  this  information 
prior  to  any  release  at  the  national  level. 
This  language  has  been  added  to  the 
regulation.  Specific  formats  and 
procedures  will  be  promulgated  through 
the  Benefits  QC  Handbook,  rather  than 
in  regulation,  consistent  with  the 
regulatory  approach  previously 
described.  The  Department  is  committed 
to  ensuring  that  significant  concerns  on 
the  subject  continue  to  be  identified  and 
addressed.  Although  there  are  no 
general  plans  to  publish  handbook 
sections  in  the  Federal  Register, 
proposals  related  to  releasing  the  QC 
data  will  use  this  mechanism  to  ensure 
that  all  interested  parties  have  the 
opportunity  to  comment. 

Section  602.22    Exceptions. 

One  commenter  suggested  that  the 
final  rule  should  stipulate  that  States 
can  petition  the  Department  for 
exclusion  from  QC.  As  stated  in  the 
background  statement  of  the  proposed 
regulation,  published  at  51  PR  26846  on 
July  25, 1986,  and  repeated  in  the  section 
titled  QC  Will  Be  Mandatory  above, 
"Given  the  importance  of  ensuring 
accurate  and  timely  payment  of  benefits 
to  eligible  UI  claimants  and  accurate 
and  prompt  collection  of  UI 
contributions,  however,  participation  of 
the  States  in  the  QC  program  will  be 
mandatory."  At  this  time  it  is 
anticipated  that  the  only  jurisdiction 
that  may  be  excepted  from  Core  QC 
would  be  the  Virgin  Islands.  The 
Department  has  determined,  therefore, 
that  a  procedure  for  requesting 
exemptions  is  not  necessary.  However, 
the  regulation  has  been  revised  to 
clarify  that  cost  effectivensss  will  be 
considered  in  excepting  States  from 
participation  in  QC.  Moreover,  any 
exceptions  will  be  discussed  with  the 
individual  State  in  advance  of  any  final 
decison. 

Subpart  D — Federal  Responsibilities 

Section  602.30(a)    /In  reference  to  the 
establishment  of  methods  and 
procedures/. 

Two  commenters  stated  that  the 
required  methods  and  procedures 
should  be  established  only  after 
consultation  with  the  States  and  should 
be  specified  in  the  regulation.  Reponse 
to  this  comment  is  included  in  the 
earlier  discussion  of  §  602.21(a)  [In 
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reference  to  using  standard  methods  and 
procedures  established  by  the 
Department). 

Section  602.30(b)    [In  reference  to 
alternative  methodologies/. 

In  response  to  the  ten  commenters 
objecting  to  the  inflexibility  of  the 
prescribed  methodology  and  the 
absence  of  alternative  methodology,  the 
Department  has  added  a  section  to  the 
regulation  concerning  consensus 
principle  number  five,  alternative 
methodologies.  Complete  reponse  to  this 
comment  is  found  in  the  earlier 
discussion  of  §  602.21(a)  [In  reference  to 
using  standard  methods  and  procedures 
established  by  the  Department). 

Section  602.30(cj    [In  reference  to  the 
Department  maintaining  a  computerized 
data  base  J. 

Four  commenters  were  concerned 
about  the  need,  cost,  and  security  of 
Federal  data  bases  and  of  access  to 
State  data  bases.  The  need  for  a  Federal 
data  base  and  its  uses  are  addressed  in 
§  602.21(f)  above.  Prior  to  the 
transmission  of  case  data.  States  will 
encrjpt  each  claimant's  social  security 
number,  thereby  preventing 
identification  of  any  individual's  record. 
This  should  ensure  the  maintenance  of 
privacy  in  the  data  base.  While  the 
Department  recognizes  the  cost  of 
maintaining  a  Federal  data  base,  its  use 
and  potential  savings  outweigh  the 
expense.  More  discussion  of  QC  cost 
benefit  is  found  in  §  602.21  above. 

SESAs  are  presumed  to  have 
established  appropriate  security  and 
password  procedures  to  prohibit 
unauthorized  access  to  either  the  SES.\ 
mainframe  or  the  QC  microcomputers. 
There  will  be  no  mandatory  access  by 
the  Department  to  any  data  in  the  SESA 
mainframe  in  the  operation  of  the  QC 
program  under  this  part,  although  access 
to  such  data  may  be  required  in 
connection  with  audits  conducted  under 
State  or  Federal  authority. 

Section  602.31     Oversight. 

Two  commenters  stated  that  the 
Department  should  have  the 
responsibility  to  establish  uniform, 
standard  methods  and  procedures,  but 
monitoring  of  the  State  operational 
procedures  should  be  limited  to  ensuring 
only  that  States  meet  conformity  and 
compliance  requirements.  The  QC 
program  is  based  on  the  Secretary's 
interpretations  of  section  303  of  the  SSA, 
which  contains  the  "methods  of 
administration"  requirement.  All 
departures  from  these  requirements 
pose  a  potential  conformity/compliance 
issue. 


Subpart  E — Grants  to  States 

Section  602.40    Funding. 

Three  commenters  stated  that  the 
regulation  should  ensure,  and  the 
Department  should  provide,  sufficient 
funds  in  order  for  States  to  meet  the 
Federal  QC  requirements.  This  would 
not  be  appropriate  subject  matter  for 
regulation,  because  the  Department  is 
dependent  upon  Congress  for 
appropriation  levels  and  cannot 
guarantee,  in  regulation,  specified 
funding.  Furthermore,  it  should  not  be 
necessary  for  any  State  to  use  State 
resources  for  implementing  and 
maintaining  a  QC  program,  as  adequate 
resources  have  been  provided  for  such 
purpose. 

One  commenter  requested  that  the 
regulation  should  stipulate  that  State 
revenues  not  be  used  for  QC.  To  prohibit 
States  from  using  State  revenues  for  QC 
could  be  counterproductive.  The 
Department  would  not  want  to 
discourage  States  from  taking  the 
initiative  to  expand  QC  to  meet  their 
own  needs. 

In  response  to  the  six  commenters 
wishing  the  consensus  principles  to  be 
explicitly  incorporated  in  the  regulation, 
the  Department  has  added  §  602.40(b). 
This  new  section,  embodying  a  slightly 
modified  version  of  consensus  principle 
number  six,  states  that  the  Department 
may  allocate  additional  resources,  if 
available,  to  States  for  analysis  of  data 
generated  by  the  QC  program,  to 
increase  the  number  of  claims  sampled 
in  areas  where  more  information  is 
needed,  for  pilot  studies  for  the  purpose 
of  expanding  the  QC  program,  and  for 
corrective  action.  The  revision  to  the 
exact  language  of  consensus  principle 
number  six  acknowledges  that 
allocations  can  only  be  made  if  funds 
are  available  and  provides  some 
Departmental  discretion  in  making  the 
allocation. 

Section  602.41    Proper  expenditure  of 
QC  granted  funds. 

One  commenter  pointed  out  that 
subjecting  QC  funds  to  recapture  seems 
inconsistent  with  the  Administrative 
Financing  Initiative  (AFl).  There  is  no 
inconsistency  between  financing  and 
proper  expenditure  requirements  with 
respect  to  QC  and  the  four  short-term 
changes  made  thus  far  under  the 
Department's  AFI  which  was  published 
in  the  Federal  Register  at  51  FR  18052. 
Should  future  changes  in  administrative 
financing  pose  any  issue,  a 
reconciliation  will  be  effected. 

Sections  303(a)(8)  and  (9),  SSA, 
require  that  State  laws  include 
provisions  for: 


,  .  .  the  expenditure  of  all  moneys  received 
pursuant  to  section  302  of  this  title  solely  for 
the  purposes  and  in  the  amounts  found 
necessary  by  the  Secretary'  of  Labor  for  the 
proper  and  effii;ienl  administration  of  such 
State  law:  and 

.  .  .  The  replacement,  within  a  reasonable 
time,  of  any  moneys  received  pursuant  to 
section  302  of  this  title,  which,  because  of  any 
action  or  contingency,  have  been  lost  or  have 
been  expended  for  purposes  other  than  or  in 
amounts  in  excess  of,  those  found  necessary 
by  the  Secretary  of  Labor  for  the  proper 
administration  of  such  state  law. 

These  provisions  authorize  the 
Department  to  take  exception  to  and 
require  reimbursement  for  any 
expenditure  made  which  is  not  in 
compliance  with  requirements  placed  on 
States  for  the  operation  of  QC.  This 
reference  is  set  forth  in  the  regulation  to 
notify  States  that  an  interim  step  will  be 
taken  before  proceeding  with  any  action 
to  withhold  all  grants. 

Another  commenter  observed  that 
effective  review  of  the  use  of  QC 
granted  funds  will  be  difficult  unless 
they  are  identified  as  a  separately 
budgeted  item.  SESAs  will  be 
responsible  for  operating  the  QC 
program  in  accordance  with  the  QC 
requirements.  The  Department  will  be 
responsible  for  ensuring  that  SESA 
program  performance  is  adequate.  It  will 
only  be  necessary  for  the  Department  to 
review  SESA  use  of  grant  funds  if 
program  performance  is  inadequate. 

Section  602.42    Effect  of  failure  to 
implement  a  Quality  Control  program. 

Twelve  commenters  questioned  the 
authority  of  the  Secretary  to  withhold 
grants  for  failure  to  implement  QC  in 
accordance  with  Federal  requirements. 
The  Social  Security  Act  makes  the 
Secretary  responsible  for  ensuring  that 
SESAs  adopt  such  methods  of 
administration  as  will  ensure  full 
payment  of  unemployment 
compensation  when  due.  and  makes 
provision  for  grants  withdrawal  to 
ensure  conformity/compliance.  The 
Random  Audit  experience  has  revealed 
the  existence  of  problems  in  the 
payment  of  benefits  and  has 
demonstrated  that  this  approach  is 
feasible  for  estimating  the  extent  of 
improper  payments.  The  Secretary  has 
determined  that  implementation  of  QC 
will  be  the  most  efficient  means  of 
fulfilling  these  responsibilities. 

It  is  the  intent  of  the  Department  to 
ensure  that  an  effective  QC  program  is 
implemented  by  providing  adequate 
funding  and  offering  technical 
assistance  to  SESAs  as  needed. 
Consistent  with  other  aspects  of  UI 
administration,  withdrawal  of  grants 
would  be  a  last  resort. 


Federal  Register  /  Vol.  52,  No.  171  /  Thursday,  September  3,  1987  /  Rules  and  Regulations      33527 


Four  commenters  were  concerned  that 
conformity/compliance  issues  could  be 
raised  for  failure  to  run  the  QC  program 
within  the  strict  guidelines  of  the  QC 
methodology.  They  suggested  that  the 
regulation  should  clarify  that 
administrative  funding  would  not  be 
withheld  unless  a  State  "refuses"  to 
participate  in  QC.  It  was  further 
suggested  that  the  Department  should 
give  States  quarterly  written  assurance 
that  their  QC  program  is  in  comphance 
with  Federal  rules,  and  if  deficiences  are 
found  by  the  Department,  they  should  be 
specifically  defined  for  corrective 
action. 

The  language  from  the  proposed 
regulation  is  being  maintained  to  be 
consistent  with  that  of  section  303(a)(1) 
SSA,  and  the  Secretary's  interpretation 
as  set  out  in  the  regulation.  Failure  to 
comply  substantially  with  QC 
methodology  could  result  in  proceeding 
under  section  303(b),  SSA.  However,  the 
intent  of  the  regulation  is  not  to 
withhold  administrative  funding  for 
technical  deficiences  beyond  the  SESA's 
control.  The  Department  will  be 
conducting  routine  compliance 
monitoring  of  the  State  QC  programs 
and  providing  regular  feedback  to  the 
States.  If  problems  are  found,  it  will  be 
in  the  interest  of  all  parties  involved  to 
resolve  them.  As  with  all  such  matters, 
the  Department  will  work  cooperatively 
with  a  State  before  taking  any  formal 
conformity/compliance  action.  The 
regulation  states  that  "the  Department 
of  Labor  shall,  for  purposes  of 
determining  eligibility  for  grants  .  .  . 
annually  review  the  adequacy  of  the 
administration  of  a  State's  QC 
program."  This  is  deemed  sufficiently 
frequent  for  official  notification  to  the 
SESAs. 

One  commenter  proposed  that 
definition  of  the  word  "implementation" 
was  necessary.  For  purposes  of  this 
regulation,  implementation  refers  to  the 
act  of  establishing  a  QC  program  in 
accordance  with  the  regulation  and  the 
prescribed  methodology  in  the  QC 
operations'  handbooks.  (Thus  far  only 
the  Benefits  QC  Handbook  has  been 
written  and  issued.)  Further  definition 
does  not  appear  appropriate  or 
necessary. 

Section  602.43    No  incentives  or 
sanctions  based  on  specific  error  rates. 

Two  commenters  said  that  the 
regulation  should  state  that  no  sanctions 
or  funding  incentives  will  be  used  to 
force  achievement  of  specified  error 
rates.  This  position  also  was  stated  in 
consensus  principle  number  seven.  The 
Department  has  revised  the  regulation, 
substituting  the  word  "influence"  for 
"force",  to  incorporate  this  principle. 


Appendix  A — Standard  for  Claims 
Determinations — Separation 
Information 

Three  commenters  asserted  that 
Appendix  A  is  not  needed  and  should 
be  deleted  from  the  regulation.  The 
appendix  is  intended  to  support  the  QC 
requirement  that  appropriate  action 
resulting  from  QC  investigations  be 
issued  officially.  This  ensures  that 
findings  are  subject  to  the  same  possible 
challenges  by  claimants  as  other  agency 
actions.  The  inclusion  of  Appendix  A  in 
the  regulation  is  mandated  by  the  Office 
of  the  Federal  Register's  rule  on 
incorporation  by  reference. 

Another  commenter  was  concerned 
that  Appendix  A  changes  procedural 
instructions,  which  if  not  followed  could 
result  in  sanctions.  Procedural 
instructions  are  not  affected  by 
inclusion  of  Appendix  A,  whidi  i» 
presently  contained  in  the  Employment 
Security  Manual,  and  is  a  requirement 
independent  of  the  QC  regulation. 

Other  Comments  Which  Are  Not  Section 
Specific 

Eleven  commenters  contended  that 
the  problem  with  UI  is  that  it  is 
systematically  underfunded. 
Furthermore,  they  content  that  if  the 
requirements  of  Gramm-Rudman 
legislation  are  implemented,  it  is  implicit 
that  the  QC  program  will  be  fully 
funded,  while  funding  for  the  payment  of 
benefits  and  collection  of  revenues  will 
be  reduced.  This  would  result  in  QC 
having  a  higher  priority  than  the 
operation  of  the  basic  UI  program.  Tlie 
Department  believes  that  QC  is 
essential  at  any  time,  regardless  of 
budget  constraints.  Moreover.  QC  could 
reveal  the  impact  of  such  variables  as 
budget  and  workload  fluctuations.  Such 
information  would  be  invaluable  in 
future  budget  discussions. 

One  commenter  believed  that  the  QC 
rule  represents  a  potential  for 
substantial  interference  in  State  UI 
administrative  processes  and  objected 
to  the  potential  use  of  QC  to  enforce 
non-statutory  Federal  woric-search 
standards  upon  States  without  making 
those  standards  explicit  The 
Department  does  not  intend  to  Impose 
or  enforce  non-statutory  work-search 
standards.  The  QC  program  will  not 
interfere  with  the  administrative 
processes  of  SESAs,  since  the  QC 
program  methodology  simply  verifies 
the  degree  to  which  SESAs  are  appl>ing 
their  own  State  laws  and  official 
operational  procedures.  Thus,  it  will 
yield  a  great  deal  of  information  which 
will  assist  SESA  managers  in  operating 
the  UI  program  or  assessing  the  need  to 
revise  their  own  UI  law  and  policies. 


One  commenter  requested  a  delay  of 
the  implementation  of  the  QC  program, 
originally  limited  to  the  audit  of  benefit 
payments,  until  other  elements  of  UI 
administration,  notably  denials  and 
revenue  collections,  can  be  included. 
After  a  thorough  review  of  the  QC 
program,  a  decision  was  made  to 
proceed  with  the  revised  QC  program 
As  described  in  UIPL  No.  4-86.  which 
presented  the  aforementioned  consensus 
principles  as  Departmental  policy,  the 
revised  QC  program  was  implemented 
voluntarily  in  March  1986.  Such 
implementation  was  called  for  in 
consensus  principle  number  one. 
Consistent  with  consensus  principle 
number  two,  the  Core  QC  program  will 
be  expanded  to  include  the  investigation 
of  claims  that  have  been  denied  and 
employer  revenue  collection  activities. 
The  QC  denials  pilot  was  launched  in 
five  States  in  October  1986  and  Revenue 
QC  is  currently  being  designed. 

Two  commenters  contended  that  QC 
should  be  designed  to  improve  quality 
through  corrective  action  rather  than  to 
be  a  longitudinal  research  project  which 
provides  for  statistics  and  data 
compilation.  The  Department  concurs 
that  the  objective  of  the  QC  program  is 
to  improve  program  operations.  Any 
longitudinal  research  will  be  dealt  with 
separately. 

One  commenter  stated  that  the  QC 
program  should  easily  meet  the 
definition  of  a  "major  rule"  as  outlined 
in  the  published  proposal.  Executive 
Order  12291  on  Federal  Regulations 
defines  the  requirements  for 
classification  as  a  "major  rule".  As 
stated  in  the  preamble  of  the  proposed 
rule  and  repeated  below,  this  rule  is  not 
classified  as  a  "major  rule"  because  it  is 
not  likely  to  result  in  (1)  an  annual  effect 
on  the  economy  of  SltX)  million  or  more; 
(2)  a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  local  government 
agencies,  or  geographic  regions:  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Other  Coramentj  Which  Are  Not 
Applicable  to  the  Regulation 

Individuals  or  groups  who  made  the 
following  comments  will  receive  direct 
responses  from  the  Department  since 
they  do  not  apply  to  the  regulation: 

One  commenter  noted  language  in  the 
QC  State  Operations  Handbook  which 
required  a  log-in  account  to  be 
established  on  the  SESA  mainframe 
computer  for  the  sole  purpose  of 
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allowing  data  file  transfer  from  the 
SESA  computer  to  the  QC 
microcomputer.  This  assu.mes  a  QC-to- 
mainfr:ime  link.  This  commenter 
believes  that  the  Secretary  does  not 
have  the  authority  to  mandate  such 
internal  operations. 

Another  commenter  was  opposed  to 
telephone  transmission  of  QC  data 
between  State  and  National  Otfice 
durmg  nonworking  hours. 

One  commenter  suggested  that  local 
office  managers'  comments  be  obtained 
whenever  mispayments  are  detected  in 
a  QC  investigation. 

Four  commenters  suggested 
establishment  of  a  National 
Clearinghouse  on  Corrective  Strategies 
for  the  purpose  of  exchanging  ideas  and 
experiences  under  the  QC  program. 

Another  commenter  suggested  that 
State  staff  need  more  training  on 
interpreting  QC  data. 

Lnlimeiy  Comments 

As  not>?d  above,  a  number  of 
comments  were  received  after  the 
comment  period  had  ended.  While  these 
con\ments  are  not  addressed  specifically 
in  this  docu.ment,  the  comments  were 
examined,  and  most  were  found  to 
present  nothing  of  substantial  import  not 
addressed  in  the  tirnely  comments 
discussed  above.  Those  individuals  or 
groups  which  presented  additional 
issues  or  concerns  will  receive  direct 
re.sponsps  from  the  Department. 

Technical  and  Conforming  CHanges 

In  addition  to  the  changes  noted 
above,  other  technical  and  conforming 
chdnges  have  been  made  to  i.mprove  the 
accuracy  and  completeness  of  the 
regulation. 

Authority 

Section  302(a).  SSA.  (42  U.S.C.  section 
502(a))  requires  the  Secretary  of  Labor 
to  ce.-tify  payment  of  granted  funds  to 
each  State  in: 

such  amounts  as  the  Secretary  of 
Ldbor  determines  to  be  necessary  ...  for  the 
propf-r  and  efficient  administration  of  .  .  . 

the  State's  unemployment  compensation 
law. 

Section  303(a)(1).  stipulates  that  the 
Secretary  shall  make  no  certification  for 
payment  of  granted  funds  unless  he 
finds  the  State  law  includes  provision 
for: 

Such  methods  of  administration  .  .  .  as  are 
found  by  the  Secretary  of  Labor  to  be 
reasonably  calculated  to  insure  fiill  payment 
of  unemployment  compensation  when  due. 

The  rule  interprets  section  303(a)(1)  to 
require  that  States  administer  a  QC 
program  in  accordance  with  Federal 
requirements  and.  therefore.  QC  is  a 


condition  for  certification  of  granted 
funds  by  the  Secretary. 

Under  section  303(a)(6),  SSA,  the 
Secretary  has  authority  to  require  States 
to  make  reports.  Under  this  section,  the 
Secretary  has  the  authority  to  require 
the  States  to  make  reports  concerning 
their  implementation  and  operation  of 
the  QC  program. 

Classification — Executive  Order  12291 

The  rule  in  this  document  is  not 
classified  as  a  "major  rule"  under 
Executive  Order  12291  on  Federal 
Regulations,  because  it  is  not  likely  to 
result  in  (1)  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 
Accordingly,  no  regulatory  impact 
analysis  is  required. 

Paperwork  Reduction  Act 

The  Department  has  complied  with 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1980.  44  U.S.C.  Chapter 
35.  Approval  of  recordkeeping 
requirements  at  §§  602.21(c)(2), 
602.21(e).  and  602.21(f)  are  under  0MB 
control  number  1205-0245. 

Regulatory  Flexibility  Act 

This  rule  will  have  no  "significant 
economic  impact  on  a  substantial 
number  of  small  entities"  within  the 
meaning  of  5  U.S.C.  605(b).  This  rule 
implements  an  internal  QC  program,  and 
has  no  significant  economic  impact  on 
any  small  entities.  The  Secretary  of 
Labor  has  certified  to  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration  to  this  effect. 
Accordingly,  no  regulatory  flexibility 
analysis  is  required. 

Catalog  of  Federal  Domestic  Assistance 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  at 
number  17.225,  Unemployment 
Insurance,  j 

List  of  Subjects  in  20  CFR  Part  602 

Labor,  Unemployment  compensation. 
Reporting  and  recordkeeping 
requirements. 

Words  of  Issuance 

For  the  reasons  set  out  in  the 
preamble,  Part  602  is  added  to  Title  20. 
Chapter  V,  of  the  Code  of  Federal 
Regualtions  to  read  as  set  forth  below. 


Signed  at  Washington.  DC,  on  August  27. 
1987. 

William  E.  Brock, 

Secretary  of  Labor, 

PART  602— QUALITY  CONTROL  IN 
THE  FEDERAL-STATE 
UNEMPLOYMENT  INSURANCE 
SYSTEM 

Subpart  A— General  Provisions 

Sec. 

602.1  Purpose. 

602.2  Scope 

Subpart  B— Federal  Requirements 

602.10  Federal  law  requirements. 

602.11  Secretary's  interpretation. 

Subpart  C— State  Responsibilities 

602.20  Organization. 

602.21  Standard  methods  and  procedures. 

602.22  Exceptions. 

Subpart  D — Federal  Responsibilities 
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602.31  Oversight. 
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States 

602.40  Funding. 

602.41  Proper  expenditure  of  Quality 
Control  granted  funds. 

602.42  Effect  of  failure  to  implement  Quality 
Control  program. 

602.43  No  incentives  or  sanctions  based  on 
specific  error  rates. 

Appendix  A  To  Part  602— Standard 
For  Claim  Determinations — Separation 
Information. 

Authority:  42  U.S.C.  1302. 

Subpart  A— General  Provisions 

§602.1     Purpose. 

The  purpose  of  this  part  is  to  prescribe 
a  Quality  Control  (QC)  program  for  the 
Federal-State  unemployment  insurance 
(UI)  system,  which  is  applicable  to  the 
State  UI  programs  and  the  Federal 
unemployment  benefit  and  allowance 
programs  administered  by  the  State 
Employment  Security  Agencies  (SESA) 
under  agreements  between  the  States 
and  the  Secretary  of  Labor  (Secretary). 
QC  will  be  a  major  tool  to  assess  the 
timeliness  and  accuracy  of  State 
administration  of  the  UI  program.  It  is 
designed  to  identify  errors  in  claims 
processes  and  revenue  collections 
(including  payments  in  lieu  of 
contributions  and  Extended 
Unemployment  Compensation  Account 
collections),  analyze  causes,  and 
support  the  initiation  of  corrective 
action. 


§  602.2    Scope. 

This  part  applies  to  all  State  laws 
approved  by  the  Secretary  under  the 
Federal  Unemployment  Tax  Act  (section 
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3304  of  the  Internal  Revenue  Code  of 
1954.  26  U.S.C.  section  3304).  to  the 
administration  of  the  State  laws,  and  to 
any  Federal  unemployment  benefit  and 
allowance  program  administered  by  the 
SESAs  under  agreements  between  the 
States  and  the  Secretary.  QC  is  a 
requirement  for  all  States,  initially  being 
applicable  to  the  largest  permanently 
authorized  programs  (regular  Ul 
including  Combined-Wage-Claims)  and 
federally-funded  programs 
(Unemployment  Compensation  for  Ex- 
Servicemen  and  Unemployment 
Compensation  for  Federal  Employees). 
Other  elements  of  the  QC  program  (e.g.. 
interstate,  extended  benefit  programs, 
benefit  denials,  and  revenue  collections) 
will  be  phased  in  under  a  schedule 
determined  by  the  Department  in 
consultation  with  State  agencies. 

Subpart  B— Federal  Requirements 

§  602.10    Federal  law  requirements. 

(a)  Section  303(a)(1)  of  the  Social 
Security  Act  (SSA),  42  U.S.C.  503(a)(1), 
requires  that  a  State  law  include 
provision  for. 

Such  methods  of  administration       .  as  are 
found  by  the  Secretarj'  of  Labor  to  be 

reasonably  calculated  to  insure  full  payment 
of  unemployment  compensation  when  due. 

(b)  Section  303(a)(6),  SSA,  42  U.S.C. 
505(a)(6),  requires  that  a  State  law 
include  provision  for: 

The  making  of  such  reports,  in  such  form 
and  containing  such  information,  as  the 
Secretary  of  Labor  may  from  time  to  time 
require,  and  compliance  with  such  provisions 
as  the  Secretary  of  Labor  may  from  time  to 
time  find  necessary  to  assure  the  correctness 
and  verification  of  such  reports. 

(c)  Section  303(b),  SSA.  42  U.S.C. 
503(b),  provides  in  part  that: 

Whenever  the  Secretary  of  Labor,  after 
reasonable  notice  and  opportunity  for  hearing 
to  the  State  agency  charged  with  the 
administration  of  the  State  law.  finds  that  in 
the  administration  of  the  law  there  is — 
«  •  •  «  * 

(2)  a  failure  to  comply  substantially  with 
any  provision  specified  in  subsection  (a); 
the  Secretary  of  Labor  shall  notify  such  Slate 
agency  that  further  payments  will  not  be 
made  to  the  State  until  the  Secretary  of  Labor 
is  satisfied  that  there  is  no  longer  any  such 
denial  or  failure  to  comply.  Until  he  is  so 
satisfied,  he  shall  make  no  further 
certification  to  the  Secretary  of  the  Treasury 
with  respect  to  such  State  .... 

(d)  Certification  of  payment  of  granted 
funds  to  a  State  is  withheld  only  when 
the  Secretary  finds,  after  reasonable 
notice  and  opportunity  for  hearing  to  the 
State  agency — 

(1)  That  any  provision  required  by  section 
303(a)  of  the  Social  Security  Act  is  no  longer 


included  in  the  Stale  unemployment 
compensation  law.  or 

(2)  That  in  the  administration  of  the  State 
unemployment  compensation  law  there  has 
been  a  failure  to  comply  substantially  with 
any  required  provision  of  such  law. 

§  602. 1 1    Secretary '•  interpretation. 

(a)  The  Secretary  interprets  section 
303(a)(1).  SS.A,  to  require  that  a  State 
law  provide  for  such  methods  of 
administration  as  will  reasonablv 
ensure  the  prompt  and  full  payment  of 
unemployment  benefits  to  eligible 
claimants,  and  collection  and  handling 
of  income  for  the  State  unemployment 
fund  (particularly  taxes  and 
reimbursements),  with  the  greatest 
accuracy  Teasible, 

(b)  The  Secretary  interprets  sections 
3031a)(l)  and  303(a|(6),  SSA.  to  authorize 
the  Department  of  Labor  to  prescribe 
standard  definitions,  methods  and 
procedures,  and  reporting  requirements 
for  the  QC  program  and  to  ensure 
accuracy  and  verification  of  QC 
findings. 

(c)  The  Secretary  interprets  section 
303(b)(2),  SSA  to  require  that,  in  the 
administration  of  a  State  law,  there  shall 
be  substantial  compliance  with  the 
provisions  required  by  sections  303(a) 
(1)  and  (6).  Further,  conformity  of  the 
State  law  with  those  requirements  is 
required  by  section  303(a)  and  §  601.5(a) 
of  this  chapter. 

(d)  To  satisfy  the  requirements  of 
sections  303(a)  (1)  and  (6),  a  State  law- 
must  contain  a  provision  requiring,  or 
which  is  construed  to  require,  the 
establishment  and  maintenance  of  a  QC 
program  in  accordance  with  the 
requirements  of  this  part.  The 
establishment  and  maintenance  of  such 
a  QC  program  in  accordance  with  this 
part  shall  not  require  any  change  in 
State  law  concerning  authority  to 
undertake  redeterminations  of  claims  or 
liabilities  or  the  finality  of  any 
determination,  redetermination  or 
decision. 

Subpart  C— State  Responsibilities 

§  602.20    Organization. 

Each  State  shall  establish  a  QC  unit 
independent  of.  and  not  accountable  to, 
any  unit  performing  functions  subject  to 
evaluation  by  the  QC  unit.  The 
organizational  location  of  this  unit  shall 
be  positioned  to  maximize  its 
objectivity,  to  facilitate  its  access  to 
information  necessary  to  carry  out  its 
responsibilities,  and  to  minimize 
organizational  conflict  of  interest. 

§602.21    Standard  methods  and 
procedures. 

Each  State  shall: 


(e)  Perform  the  requirements  of  this 
section  in  accordance  with  instructions 
issued  by  the  Department,  pursuant  to 
S  602.30(a)  of  this  part,  to  ensure 
standardization  of  methods  and 
procedures  in  a  manner  consistent  with 
this  part; 

(b)  Select  representative  samples  for 
QC  study  of  at  least  a  minimum  size 
specified  by  the  Department  to  ensure 
statistical  validity  (for  benefit  payments, 
a  minimum  of  400  cases  of  weeks  paid 
per  State  per  year): 

(c)  Complete  prompt  and  in-depth 
case  investigations  to  determine  the 
degree  of  accuracy  and  timeliness  in  the 
administration  of  the  State  UI  law  and 
Federal  programs  with  respect  to  benefit 
determinations,  benefit  payments,  and 
revenue  collections;  and  conduct  other 
measurements  and  studies  necessary  or 
appropriate  for  carrying  out  the 
pu-Tioses  of  this  part;  and  in  conducting 
mvestigations  each  State  shall: 

(1)  Inform  claimants  in  writing  that 
the  information  obtained  from  a  QC 
investigation  may  affect  their  eligibility 
for  benefits  and  inform  employers  in 
writing  that  the  information  obtained 
from  a  QC  investigation  of  revenue  may 
affect  their  tax  liability, 

(2)  Use  a  questionnaire,  prescribed  by 
the  Department,  which  is  designed  to 
obtain  such  data  as  the  Department 
deems  necessary  for  the  operation  of  the 
QC  program:  require  completion  of  the 
questionnaire  by  claimants  in 
accordance  with  the  eligibility  and 
reporting  authority  under  State  law, 

(3)  Collect  data  identified  by  the 
Department  as  necessary  for  the 
operation  of  the  QC  program:  however, 
the  collection  of  demographic  data  will 
be  limited  to  those  data  which  relate  to 
an  individual  8  eligibility  for  UI  benefits 
and  necessary  to  conduct  proportions 
tests  to  vahdate  the  selection  of 
representative  samples  (the 
demographic  data  elements  necessary  to 
conduct  proportions  tests  are  claimants' 
date  of  birth,  sex,  and  ethnic 
classification):  and 

(4)  Conclude  all  findings  of  inaccuracy 
as  detected  through  QC  investigations 
with  appropriate  official  actions,  in 
accordance  with  the  applicable  State 
and  Federal  laws;  make  any 
determinations  with  respect  to 
individual  benefit  claims  in  accordance 
with  the  Secretary's  "Standard  for  Claim 
Determinations — Separation 
Information"  in  the  Employment 
Security  Manual.  Part  V.  sections  6010- 
6015  (Appendix  A  of  this  part); 

(d)  Classify  benefit  case  findings 
resulting  from  QC  investigations  as: 
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(1)  Proper  payments,  underpayments, 
or  overpayments  in  benefit  payment 
cases,  or 

(2)  Proper  denials  or  underpayments 
in  benefit  denial  cases; 

(e)  .Make  and  maintain  records 
pf'rtaming  to  the  QC  program,  and  make 
all  such  records  available  in  a  timely 
manner  for  inspection,  examination,  and 
audit  by  such  Federal  officials  as  the 
Secretary  may  designate  or  as  may  be 
required  or  authorized  by  law: 

(f]  Furnish  information  and  reports  to 
the  Department,  including  weekly 
transmissions  of  case  data  entered  into 
the  automated  QC  system  and  annual 
reports,  without,  in  any  manner, 
identifying  individuals  to  whom  such 
data  pertain;  and 

(gj  Release  the  results  of  the  QC 
program  at  the  same  tim.e  each  year, 
providing  calendar  year  results  using  a 
standardized  format  to  present  the  data 
as  prescribed  by  the  Department;  States 
will  have  the  opportunity  to  release  this 
information  prior  to  any  release  by  the 
Department. 

(A^pro'.L'd  by  the  Office  of  Management  and 
Rjiil^H!  under  Control  ^Ju.^^be^l205-0245) 

§602.22    Exceptions. 

If  the  Department  determines  ihat  the 
QC  program,  or  any  constituent  part  of 
the  QC  program,  is  not  necessary  for  the 
proper  and  efficient  administration  of  a 
Slate  law  or  in  the  Departmeiifs  view  is 
not  cost  effective,  the  Department  shall 
use  established  procedures  to  advise  the 
State  that  it  is  partially  or  totally 
excepted  from  the  specified 
requirements  of  this  part.  Any 
determination  under  this  section  shall 
be  made  only  after  consultations  with 
the  State  agency. 

Subpart  D— Federal  Responsibilities 

§602.30     Management 

(a)  The  Department  shall  establish 
required  .methods  and  procedures  (as 
specified  m  §  602.21  of  this  part):  and 
provide  tech.Tical  assistance  as  needed 
on  the  QC  process. 

|h)  The  Department  shall  consider  and 
explore  alternatives  to  the  prescribed 
sampling,  study,  recordkeeping,  and 
reporting  methodologies.  This  shall 
include,  but  not  be  limited  to,  testing  the 
obtaining  of  information  needed  for  QC 
by  telephone  and  mail  rather  than  in 
face-to-face  interviews. 

(c)  The  Department  shall  maintain  a 
computerized  data  base  of  QC  case  data 
which  is  transmitted  to  the  Department 
under  §  602.21,  which  will  be  combined 
with  other  data  for  statistical  and  other 
analysis  such  as  assessing  the  impact  of 
economic  cycles,  funding  levels,  and 


workload  levels  on  program  accuracy 
and  timeliness. 

§602.31     Oversight. 

The  Department  shall  review  QC 
operational  procedures  and  samples, 
and  validate  QC  methodology  to  ensure 
uniformity  in  the  administration  of  the 
QC  program  and  to  ensure  compliance 
with  the  requirements  of  this  part.  The 
Department  shall,  for  purposes  of 
determining  eligibility  for  grants 
described  in  §602.40,  annually  review 
the  adequacy  of  the  administration  of  a 
State's  QC  program. 

Subpart  E— Quality  Control  Grants  to 
States 

§602.40     Funding. 

(a)  The  Department  shall  use 
established  procedures  to  notify  States 
of  the  availability  of  funds  for  the 
operation  of  QC  programs  in  accordance 
with  this  part. 

(b)  The  Department  may  allocate 
additional  resources,  if  available,  to 
States  for  analysis  of  date  generated  by 
the  QC  program,  to  increase  the  number 
of  claims  sampled  in  areas  where  more 
information  is  needed,  for  pilot  studies 
for  the  purpose  of  expanding  the  QC 
program,  and  for  corrective  action. 

§  602.41     Proper  expenditure  of  Quality 
Control  granted  funds. 

The  Secretary  may,  after  reasonable 
notice  and  opportunity  for  hearing  to  the 
State  agency,  take  exception  to  and 
require  repayment  of  an  expenditure  for 
the  operation  of  a  QC  program  if  if  is 
found  by  the  Secretary  that  such 
expenditure  is  not  necessary  for  the 
proper  and  efficient  administration  of 
the  QC  program  in  the  State.  See 
Actions  303(a)(8),  303(a)(9)  and  303(b)(2). 
SS.^,  and  20  CFR  601.5.  For  purposes  of 
this  section,  an  expenditure  will  be 
found  not  necessary  for  proper  and 
efficient  administration  if  such 
expenditure  fails  to  comply  with  the 
requirements  of  Subpart  C  of  this  part. 

§  602.42    Effect  of  failure  to  implement 
Quality  Control  program. 

Any  State  which  the  Secretary  finds, 
after  reasonable  notice  and  opportunity 
for  hearing,  has  not  implemented  or 
maintained  a  QC  program  in  accordance 
with  this  part  will  not  be  eligible  for  any 
grants  under  Title  III  of  the  Social 
Security  .Act  until  such  time  as  the 
Secretary  is  satisfied  that  there  is  no 
longer  any  failure  to  conform  or  to 
comply  substantially  with  any  provision 
specified  in  this  part.  See  sections 
303(a)(1),  303(a)(6),  and  303(b)(2).  SSA, 
and  20  CFR  601.5. 


§  602.43    No  incentives  or  sanctions  based 
on  specific  error  rates. 

Neither  sanctions  nor  funding 
incentives  shall  be  used  by  the 
Department  to  influence  the 
achievement  of  specified  error  ra'f  s  in 
State  UI  programs. 

Appendix  .\  to  Part  602 — Standard  for  Claim 
Determinations — Separation  Information 

Employment  Security  Manual  (Purl  V, 
Sections  6010-6015) 

6010  Federal  Law  Requirements.  Section 
303(a)(1)  of  the  Social  Security  Act  requires 
that  a  Stale  law  include  provision  for: 

"Such  methods  of  administration  .  .  .as 
are  found  by  the  Secretary  to  be  reasonably 
calculated  to  insure  full  payment  of 
unemployment  compensation  when  due." 

Section  303(a)(3)  of  the  Social  Security  Acl 
requires  that  a  Slate  law  include  provision 
for: 

"Opportunity  for  a  fair  hearing  before  an 
impartial  tribunal,  for  all  individuals  whose 
claims  for  unemployment  compensation  are 
denied." 

Section  3304(a)(4)  of  the  Federal 
Unemployment  Tax  Act  and  section  303|a)t5) 
of  the  Social  Security  Acl  require  that  a  State 
law  include  provision  for 

"Expenditure  of  all  money  withdrawn  from 
an  unemployment  fund  of  such  Slate,  in  the 
payment  of  unemployment  compensation. 

Section  3306(h)  of  the  Federal 
Unemployment  Tax  Act  defines 
"compensation"  as  "cash  benefits  payable  to 
individuals  with  respect  to  their 
unemployment." 

601 1  Secretary  s  Interpretation  of  Federal 
Law  Requirements.  The  Secretary  interprets 
the  above  sections  to  require  that  a  State  law 
include  provisions  which  will  insure  th.it: 

A.  Individuals  who  may  be  entitled  to 
unemployment  compensation  are  furnished 
such  information  as  will  reasonably  afford 
them  an  opportunity  to  know,  establish,  and 
protect  their  rights  under  the  unemployment 
compensation  law  of  such  State,  and 

B.  The  State  agency  obtains  and  records  in 
time  for  the  prompt  determination  and  review 
of  benefit  claims  such  information  as  will 
reasonably  insure  the  payment  of  benefits  to 
individuals  to  whom  benefits  a.-e  due. 

6012  Criteria  for  Review  of  State  Low 
Conformity  with  Federal  Requirements: 

In  determining  the  conformity  of  a  State 
law  with  the  above  requirements  of  the 
Federal  Unemployment  Tax  Act  and  the 
Social  Security  Act  as  interpreted  by  the 
Secretary,  the  following  criteria  will  be 
applied: 

A.  Is  it  required  that  individuals  who  may 
be  entitled  to  unemployment  compensation 
be  furnished  such  information  of  their 
potential  rights  to  benefits,  including  the 
manner  and  places  of  filing  claims,  the 
reasons  for  determinations,  and  their  rights  of 
appeal,  as  will  insure  them  a  reasonable 
opportunity  to  know,  establish,  and  protect 
their  rights  under  the  law  of  the  State? 

B.  Is  the  State  agency  required  to  obtain,  in 
time  for  prompt  determination  of  rights  to 
benefits  such  information  as  will  reasonably 
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insure  the  payment  of  beneTits  to  individuals 
to  whom  benefits  are  due? 

C.  Is  the  State  agency  required  to  keep 
records  of  the  facts  considered  in  reaching 
determinations  of  rights  to  benefits? 

6013    Claim  Determinations  Requirements 
Designed  To  Meet  Department  of  Labor 
Criteria: 

A.  Investigation  of  claims.  The  State 
agency  is  required  to  obtain  promptly  and 
prior  to  a  determination  of  an  individual's 
right  to  benefits,  such  facts  pertaining  thereto 
as  will  be  sufficient  reasonably  to  insure  the 
payment  of  benefits  when  due. 

This  requirement  embraces  five  separate 
elements: 

1.  It  is  the  responsibility  of  the  agency  to 
take  the  initiative  in  the  discovery  of 
information.  This  responsibility  may  not  be 
passed  on  to  the  claimant  or  the  employer.  In 
addition  to  the  agency's  own  records,  this 
information  may  be  obtained  from  the 
worker,  the  employer,  or  other  sources.  If  the 
information  obtained  in  the  first  instance 
discloses  no  essential  disagreement  and 
provides  a  sufficient  basis  for  a  fair 
determination,  no  further  investigation  is 
necessar>'.  If  the  information  obtained  from 
other  sources  differs  essentially  from  that 
furnished  by  the  claimant,  the  agency,  in 
order  to  meet  its  responsibility,  is  required  to 
inform  the  claimant  of  such  information  from 
other  sources  and  to  afford  the  claimant  an 
opportunity  to  furnish  any  further  facts  he 
may  have. 

2.  Evidentiary  facts  must  be  obtained  as 
distinguished  from  ultimate  facts  or 
conclusions.  That  a  worker  was  discharged 
for  misconduct  is  an  ultimate  fact  or 
conclusion;  that  he  destroyed  a  machine  upon 
which  he  was  working  is  a  primary  or 
evidentiary  fact,  and  the  sort  of  fact  that  the 
requirement  refers  to. 

3.  TTie  information  obtained  must  be 
sufficient  reasonably  to  insure  the  pa>'ment 
of  benefits  when  due.  In  general,  the 
investigation  made  by  the  agency  must  be 
complete  enough  to  provide  information  upon 
which  the  agency  may  act  with  reasonable 
assurance  that  its  decision  is  consistent  with 
the  unemployment  compensation  law.  On  the 
other  hand,  the  investigation  should  not  be  so 
exhaustive  and  time-consuming  as  unduly  to 
delay  the  payment  of  benefits  and  to  result  in 
excessive  costs. 

4.  Information  must  be  obtained  promptly 
80  that  the  payment  of  benefits  is  not  unduly 
delayed. 

5.  If  the  State  agency  requires  any 
particular  evidence  from  the  worker,  it  must 
give  him  a  reasonable  opportunity  to  obtain 
such  evidence. 

B.  Recording  of  facts.  The  agency  must 
keep  a  written  record  of  the  facts  considered 
in  reaching  its  determinations. 

C.  Determination  notices. 

1.  The  agency  must  give  each  claimant  a 
written  notice  of: 

a.  Any  monetary  determination  with 
respect  to  his  benefit  year 

b.  Any  determination  with  respect  to 
purging  a  disqualification  if.  under  the  State 
law,  a  condition  or  qualification  must  be 
satisfied  with  respect  to  each  week  of 
disqualification;  but  in  lieu  of  giving  written 
notice  of  each  determination  for  each  week  in 


which  it  is  determined  that  the  claimant  has 
met  the  requirements  for  purging,  the  agency 
may  inform  the  claimant  that  he  has  purged 
the  disqualification  for  a  week  by  notation  of 
his  applicant  identification  card  or  otherwise 
in  writing, 

c.  Any  other  determination  which 
adversely  affects  '  his  rights  to  benefits, 
except  that  wntten  notice  of  determination 
need  not  be  given  with  respect  to: 

(1)  A  week  in  a  benefit  year  for  which  the 
claimant's  weekly  benefit  amount  is  reduced 
in  whole  or  in  part  by  earnings  if.  the  first 
time  in  the  benefit  year  that  there  is  such  a 
reduction,  he  is  required  to  be  furnished  a 
booklet  or  leaflet  containing  the  information 
set  forth  below  in  paragraph  2f(l).  However, 
a  written  notice  of  determination  is  required 
if:  (a)  there  is  a  dispute  concerning  the 
reduction  with  respect  to  any  week  (e.g.,  as  to 
the  amount  computed  as  the  appropriate 
reduction,  etc.);  or  (b)  there  is  a  change  in  the 
State  law  (or  in  the  application  thereof] 
affecting  the  reduction;  or 

(2)  Any  week  in  a  benefit  year  subsequent 
to  the  first  week  in  such  benefit  year  in  which 
benefits  were  denied,  or  reduced  in  whole  or 
in  part  for  reasons  other  than  earnings,  if 
denial  or  reduction  for  such  subsequent  week 
is  based  on  the  same  reason  and  the  same 
facts  as  for  the  first  week,  and  if  written 
notice  of  determination  is  required  to  be 
given  to  the  claimant  with  respect  to  such 
first  week,  and  with  such  notice  of 
determination,  he  is  required  to  be  given  a 
booklet  or  pamphlet  containing  the 
information  set  forth  below  in  paragraphs 
2f(2]  and  2h.  However,  a  written  notice  of 
determination  is  required  if;  (a)  there  is  a 
dispute  concerning  the  denial  or  reduction  of 
benefits  with  respect  to  such  week;  or  (b) 
there  is  a  change  in  the  State  law  (or  in  the 
application  thereof]  affecting  the  denial  or 
reduction;  or  (c)  there  is  a  change  in  the 
amount  of  the  reduction  except  as  to  the 
balance  covered  by  the  last  reduction  in  a 
series  of  reductions. 

Note. — This  procedure  may  be  applied  to 
determinations  made  with  respect  to  any 
subsequent  weeks  for  the  same  reason  and 
on  the  basis  of  the  same  facts:  (a)  that 
claimant  is  unable  to  work,  unavailable  for 
work,  or  is  disqualified  under  the  labor 
dispute  provision:  and  (b)  reducing  claimant's 
weekly  benefit  amount  because  of  income 
other  than  earnings  or  offset  by  reason  of 
overpayment. 

2.  The  agency  must  include  in  written 
notices  of  determinations  furnished  to 
claimants  sufficient  information  to  enable 


'  A  determination  'adversely  aflects"  claimant'! 
nght  to  t>enefit8  if  it  (1)  results  m  a  denial  to  him  of 
t>eneriU  (including  a  cancellation  of  benefits  or 
wage  credits  or  any  reduction  in  whole  or  in  pari 
below  the  weekly  or  maximum  amouni  established 
by  his  monetary  determination)  for  any  week  or 
other  period:  or  (2)  denies  credit  for  a  waiting  week, 
or  (3)  applies  any  disqualification  or  penalty;  or  (4| 
determines  that  he  has  not  satisfied  a  condition  of 
eligibility,  requalification  for  k>enefils.  or  purging  a 
disqualification:  or  (5j  determines  thai  an 
overpayment  has  been  made  or  orders  repayment  or 
recoupment  of  any  sum  paid  to  him:  or  (6)  applies  a 
prcv^ou8ly  determined  overpayment,  penalty,  or 
order  for  repayment  or  recoupment  or  (7)  in  any 
other  way  denies  claimant  a  right  to  benefits  under 
the  State  law. 


them  to  understand  the  determinations,  the 
reasons  therefor,  and  their  rights  to  protest, 
request  reconsideration,  or  appeal. 

The  written  notice  of  monetary 
determination  must  contain  the  information 
specified  in  the  following  items  (except  h) 
unless  an  item  is  specifically  not  applicable. 
A  written  notice  of  any  other  determination 
must  contain  the  information  specified  in  as 
many  of  the  following  items  as  are  necessary 
to  enable  the  claimant  to  understand  the 
determination  and  to  inform  h;m  of  his 
appeal  rights.  Information  specifically 
applicable  to  the  individual  claimant  must  be 
contained  in  the  wntten  notice  of 
determination.  Information  of  general 
application  such  as  (but  not  limited  to)  the 
explanation  of  benefits  for  partial 
unemployment,  information  as  to  deductions, 
seasonality  factors,  and  information  as  to  the 
marmer  and  place  of  taking  an  appeal, 
extension  of  the  appeal  penod.  and  where  to 
obtain  information  and  assistance  may  be 
contained  in  a  booklet  or  leaflet  which  is 
given  the  claimant  wTlh  his  monetary 
determination. 

a.  Base  period  wages.  The  statement 
concerning  base-period  wages  must  be  in 
sufficient  detail  to  show  the  basis  of 
computation  of  eligibility  and  weekly  and 
maximum  benefit  amounts.  (If  maximum 
benefits  are  allowed,  it  may  not  be  necessary 
to  show  details  of  earnings.) 

b.  Employer  name.  The  name  of  the 
employer  who  reported  the  wages  is 
necessary'  so  that  the  worker  may  check  the 
wage  transcnpt  and  know  whether  it  is 
correct.  If  the  worker  is  given  only  the 
employer  number,  he  may  not  be  able  to 
check  the  accuracy  of  the  wage  transcript. 

c.  Ejiplanation  of  benefit  formula — weekly 
and  maximum  benefit  amounts.  Sufficient 
information  must  be  given  the  worker  so  that 
he  will  imderstand  how  his  weekly  benefit 
amount,  including  allowances  for 
dependents,  and  his  maximum  benefit 
amount  were  figured.  If  benefits  are 
computed  by  means  of  a  table  contained  in 
the  law.  the  table  must  be  furnished  with  the 
notice  of  determination  whether  benefits  are 
granted  or  denied. 

The  written  notice  of  determination  must 
show  clearly  the  weekly  k)enefit  amount  and 
the  maximum  potential  benefits  to  which  the 
claimant  is  entitled. 

The  notice  to  a  claimant  found  ineligible  by 
reason  of  insufficient  earnings  in  the  base 
period  must  inform  him  clearly  of  the  reason 
for  ineligibihty.  An  explanation  of  the  benefit 
formula  contained  in  a  booklet  or  pamphlet 
should  be  given  to  each  claimant  at  or  prior 
to  the  time  he  receives  written  notice  of  a 
monetary  determination. 

ij.  Benefit  year.  An  explanation  of  what  is 
meant  by  the  benefit  year  and  identification 
of  the  claimant's  benefit  year  must  be 
included  m  the  notice  of  determination. 

e.  Information  as  to  benefits  ^or  partial 
unemployment.  There  must  be  included  either 
in  the  written  notice  of  determination  or  in  a 
booklet  or  pamphlet  accompanying  the  notice 
an  explanation  of  the  claimant  s  nghts  to 
partial  benefits  for  any  week  with  respect  to 
which  he  is  working  less  than  his  normal 
customary  full-time  workweek  because  of 
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lack  of  work  and  for  which  he  earns  less  than 
his  weekly  benefil  amount  or  weekly  benefit 
amount  plus  earnings,  whichever  is  provided 
by  the  State  law.  If  the  explanation  is 
contained  in  the  notice  of  determination, 
reference  to  the  item  in  the  notice  in  which 
hiS  weekly  benefit  amount  is  entered  should 
be  made, 
f.  Deductions  from  weekly  benefits. 

(1)  Earnings.  Although  written  notice  of 
determinations  deducting  earnings  from  a 
claimant's  weekly  benefit  amount  is 
generally  not  required  (see  paragraph  1  c  (1) 
above),  where  written  notice  of 
determination  is  required  (or  given)  it  shall 
set  forth  the  amount  of  earnings,  the  method 
of  computing  the  deduction  in  sufficient 
detail  to  enable  the  claimant  to  verify  the 
accuracy  of  the  deduction,  and  his  right  to 
protest,  request  redetermination,  and  appeal. 
Where  a  written  notice  of  determination  is 
given  to  the  ciarmant  because  there  has  been 
a  change  in  the  State  law  or  in  the 
application  of  the  law,  an  explanation  of  the 
change  shall  be  included. 

Where  claimant  is  not  required  to  receive  a 
wntten  notice  of  determination,  he  must  be 
given  a  booklet  or  pamphlet  the  first  time  in 
hss  benefit  year  that  there  is  a  deduction  for 
earnings  which  shall  include  the  following 
information: 

(a)  The  method  of  computing  deductions 
for  earnings  in  sufficient  detail  to  enable  the 
claimant  to  verify  the  accuracy  of  the 
deduction; 

(b)  That  he  will  not  automatically  be  given 
a  written  notice  of  determination  for  a  week 
with  respect  to  which  there  is  a  deduction  for 
earnings  (unless  there  is  a  dispute  concerning 
the  reduction  with  respect  to  a  week  or  there 
has  been  a  change  in  the  State  law  or  in  the 
application  of  the  law  affecting  the 
deduction)  but  that  he  may  obtain  such  a 
viTitten  notice  upon  request;  and 

(c)  A  clear  statement  of  his  right  to  protest 
request  a  redetermination,  and  appeal  from 
any  determmation  deducting  earnings  from 
his  weekly  benefit  amount  even  though  he 
does  not  automatically  receive  ■  wntten 
notice  of  determination;  and  if  the  State  law 
requires  written  notice  of  detenninabon  in 
order  to  effectuate  a  protest,  redetermination, 
or  appeal,  he  must  be  so  advised  and  advised 
aiso  that  he  must  request  a  written  notice  of 
detenninabon  before  he  takes  any  such 
action. 

(2)  Other  deductions. 

(a)  A  written  notice  of  determination  is 
required  with  respect  to  the  first  week  in 
claimant  s  benefit  year  in  which  there  is  a 
reduction  from  his  benefits  for  a  reason  other 
than  earnings.  This  notice  must  describe  the 
deduction  made  from  claimant's  weekly 
benefit  amount,  the  reaaon  for  the  deduction. 
the  method  of  computing  it  in  sufficient  detail 
to  enable  him  to  verify  the  accuracy  of  such 
deduction,  and  his  nght  to  protest,  request 
redetermination,  or  appeal. 

(b)  A  wntten  notice  of  determination  is  not 
requu-ed  for  subsequent  weeks  that  a 
deduction  is  made  for  the  same  reason  ar>d 
on  the  basis  of  the  same  facts,  if  the  notice  of 
delerminatian  pursuant  to  (2)(a),  or  a  booklet 
or  pamphlet  given  him  with  such  notice 
explains  (i)  the  several  kinds  of  deductions 
which  may  be  made  undex  the  State  law  (e.g., 


rotirement  pensions,  vacation  pay.  and 
overpayments);  (li)  the  method  of  computing 
each  kind  of  deduction  m  sufficient  detail 
that  claimant  will  be  able  to  venfy  the 
accuracy  of  deductions  made  from  his  weekly 
benefit  payments;  (iii)  any  limitation  on  the 
amount  of  any  deduction  or  the  time  in  which 
any  deduction  may  be  made;  (iv)  that  he  will 
not  automatically  be  given  a  written  notice  of 
determination  for  subsequent  weeks  with 
respect  to  which  there  is  a  deduction  for  the 
same  reason  and  on  the  basis  of  the  same 
facts,  but  that  he  may  obtain  a  written  notice 
of  determination  upon  request;  (v)  his  right  to 
protest,  request  redetermination,  or  appeal 
with  respect  to  subsequent  weeks  for  which 
there  is  a  reduction  from  his  benefits  for  the 
same  reason,  and  on  the  basis  of  the  same 
facts  even  though  he  does  not  automatically 
receive  a  written  notice  of  determination;  and 
(vi)  that  if  the  State  law  requires  written 
notice  of  determination  in  order  to  effectuate 
a  protest,  redetermination,  or  appeal,  he  must 
be  so  advised  and  advised  also  that  he  must 
request  a  written  notice  of  determination 
before  he  takes  any  such  action. 

g.  Seasonality  factors.  If  the  individual's 
determination  is  affected  by  seasonality 
factors  under  the  Stale  law,  an  adequate 
explanation  must  be  made.  General 
explanation  of  seasonality  factors  which  may 
affect  determinations  for  subsequent  weeks 
may  be  included  in  a  booklet  or  pamphlet 
given  claimant  with  his  notice  of  monetary 
determination. 

h.  Disqualification  or  ineligibility.  If  a 
disqualification  is  imposed,  or  if  the  claimant 
is  declared  ineligible  for  one  or  more  weeks, 
he  must  be  given  not  only  a  statement  of  the 
period  of  disqualification  or  ineligibility  and 
t.he  amount  of  wage-credit  reductions,  if  any, 
hut  also  an  explanation  of  the  reason  for  the 
ineligibility  or  disqualification.  This 
explanation  must  be  sufficiently  detailed  so 
that  he  will  understand  why  he  is  ineligible 
or  why  he  has  been  disqualified,  and  what  he 
must  do  in  order  to  requalify  for  ber.efits  or 
purge  the  disqualification.  The  statement 
must  be  individualized  to  indicate  the  facts 
upon  which  the  determination  was  based, 
e.g.,  state,  "It  is  found  that  you  left  your  work 
with  Blank  Company  because  you  were  tired 
of  working;  the  separation  was  voluntary, 
and  the  reason  does  not  constitute  good 
cause,"  rather  than  merely  the  phrase 
"voluntary  quit."  Checking  a  box  as  to  the 
reason  for  the  disqualification  is  not  a 
sufficiently  detailed  explanation.  However. 
this  statement  of  the  reason  for  the 
disqualification  need  not  be  a  restatement  of 
all  facts  considered  in  arriving  at  the 
determination. 

i.  Appeal  rights.  The  claimant  must  be 
given  information  with  respect  to  his  appeal 
rights. 

(1)  The  following  information  shall  be 
included  in  the  notice  of  determination: 

(a)  A  statement  that  he  may  appeal  or.  if 
the  State  law  reqmres  or  permits  a  protest  or 
redetermination  before  an  appeal,  that  he 
may  protest  or  request  a  redetermination. 

(b)  The  period  within  which  an  appeal, 
protest,  or  request  for  redetermination  must 
be  filed.  The  number  of  days  provided  by 
statute  must  be  shown  as  well  as  either  the 
beginning  dale  or  ending  dale  of  the  period. 


UM  I 


(It  is  recommended  that  the  ending  date  of 
the  appeal  period  be  shown,  as  this  is  the 
more  understandable  of  the  alternatives.) 

(2)  The  following  information  must  be 
included  either  in  the  notice  of  determination 
or  in  separate  infoTrnational  material  referred 
to  in  the  notice: 

(a)  The  manner  in  which  the  appeal, 
protest,  or  request  for  redetermination  must 
be  filed,  e.g.,  by  signed  letter,  written 
statement,  or  on  a  prescribed  form,  and  the 
place  or  places  to  which  the  appeal,  protest, 
or  request  for  redetermination  may  be  mailed 
or  hand-delivered. 

(b)  An  explanation  of  any  circumstances 
(such  as  nonworkdays.  good  cause,  etc.) 
which  will  extend  the  penod  for  the  appeal, 
protest,  or  request  for  redetermination 
beyond  the  date  stated  or  identified  in  the 
notice  of  determination 

(c)  That  any  further  information  claimant 
may  need  or  desire  can  be  obtained  together 
with  assistance  in  filing  his  appeal,  protest, 
or  request  for  redetermmation  from  the  local 
office. 

If  the  information  is  given  in  separate 
material,  the  notice  of  determination  would 
adequately  refer  to  such  material  if  it  said,  for 
example,  "For  other  information  about  your 
(appeal),  (protest),  (redetermination)  rights. 

see  pages to  . of  the (name 

of  pamphlet  or  booklet)  heretofore  furnished 
to  you." 

6014     Separation  Information 
Requirements  Designed  To  Meet  Deportment 
of  Labor  Criteria: 

A.  Information  to  agency.  Where  workers 
are  separated,  employers  are  required  to 
furnish  the  agency  promptly,  either  upon 
agency  request  or  upon  such  separation,  a 
notice  describing  the  reasons  for  and  the 
circumstances  of  the  separation  and  any 
additional  information  which  might  affect  a 
claimant's  right  to  benefits.  Where  workers 
are  working  less  than  full  time,  employers  are 
required  to  furnish  the  agency  promptly,  upon 
agency  request,  information  concerning  a 
claimant's  hours  of  work  and  his  wages 
during  the  claim  periods  involved,  and  other 
facts  which  might  affect  a  claimant's 
eligibility  for  benefits  during  such  periods. 

When  workers  are  separated  and  the 
notices  are  obtained  on  a  request  basis,  or 
when  workers  are  working  less  than  full  lime 
and  the  agency  requests  information,  it  is 
essential  to  the  prompt  processing  of  claims 
that  the  request  be  sent  out  promptly  after  the 
claim  is  filed  and  the  employer  be  given  a 
specific  period  within  which  to  return  the 
notice,  preferably  within  2  working  days. 

When  workers  are  separated  and  notices 
are  obtained  upon  separation,  it  is  essential 
that  the  employer  be  required  to  send  the 
notice  to  the  agency  with  sufficient 
promptness  to  insure  that,  if  a  claim  is  filed,  it 
may  be  processed  promptly.  Normally,  it  is 
desirable  that  such  a  notice  be  sent  to  the 
central  office  of  the  agency,  since  the 
employer  may  not  know  in  which  local  office 
the  workers  will  file  his  claim.  The  usual 
procedure  is  for  the  employer  to  give  the 
worker  a  copy  of  the  notice  sent  by  the 
tmployer  to  the  agency. 

B.  Information  to  worker. 
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1.  Information  required  to  be  given. 
Employers  are  required  to  give  their 
employees  information  and  instructions 
concerning  the  employees'  potential  rights  to 
benefits  and  concerning  registration  for  work 
and  filing  claims  for  benefits. 

The  information  furnished  to  employees 
under  such  a  requirement  need  not  be 
elaborate;  it  need  only  be  adequate  to  msui-e 
that  the  worker  who  is  separated  or  who  is 
working  less  than  full  time  knows  he  is 
potenlidily  eligible  for  benefits  and  is 
informed  as  to  what  he  is  to  do  or  where  he  is 
to  go  to  file  his  claim  and  register  for  work. 
When  he  files  his  claim,  he  can  obtain  more 
detailed  information. 

In  States  that  do  not  require  employers  to 
furnish  periodically  to  the  State  agency 
detailed  reports  of  the  wages  paid  to  their 
employees,  each  employer  is  required  to 
furnish  to  his  employees  information  as  to  (a) 
the  name  under  which  he  is  registered  by  the 
State  agency,  (b)  the  address  where  he 
maintains  his  payroll  records,  and  (c)  the 
workers'  need  for  this  information  if  and 
when  thev  Tile  claims  for  benefits. 


2.  Methods 


:on  The 


information  and  instructions  required  above 
may  be  given  in  any  of  the  following  ways: 

a   Posttrs  pronvinentiy  displayed  in  the 
employer's  establishment-  The  State  agency 
should  supply  employers  with  a  sufficient 
number  of  posters  for  distribution  throughout 
their  places  of  business  and  should  see  that 
the  posters  are  conspicuously  displayed  at  all 
times. 

b.  Leaflets  Leaflets  distributed  either 
periodicaliy  or  at  the  time  of  separation  or 
reduction  of  hours.  The  State  agency  should 
supply  employers  with  a  sufficient  number  of 
leaflets. 

c.  Individual  r^otices.  Individual  notices 
given  to  each  em.ployee  at  the  time  of 
separation  or  reduction  m  hours. 

It  18  recommended  that  the  State  agency's 
publicity  program  be  used  to  supplement  the 
em.ployer-mformdtion  requirements.  Such  a 
program  should  stress  the  availability  and 
location  of  claim-filing  offices  and  the 
importance  of  visiting  those  offices  whenever 
the  worker  is  unemployed,  wishes  to  apply 
for  benefits,  and  to  seek  a  job. 

6015     Evaluation  of  Alternative  State 
Provisions  h;.'.';  Respect  to  Claim 


Determinations  and  Separation  Information. 
If  the  State  law  provisions  do  not  conform  to 
the  suggested  requirements  set  forth  in 
sections  6013  and  6014.  but  the  State  law- 
contains  alternative  provisions,  the  Bureau  of 
Employment  Security,  in  collaboration  with 
the  State  agency,  will  study  the  actual  or 
anticipated  effects  of  the  alternative 
provisions.  If  the  Administrator  of  the  Bureau 
concludes  that  the  alternative  provisions 
satisfy  the  criteria  in  section  6012.  he  will  so 
notify  the  State  agency.  If  the  Administrator 
of  the  Bureau  does  not  so  conclude,  he  will 
submit  the  matter  to  the  Secretary.  If  the 
Secretary  concludes  that  the  alternative 
provisions  satisfy  the  criteria  in  section  6012, 
the  State  agency  will  be  so  notified.  If  the 
Secretary  concludes  that  there  is  a  question 
as  to  whether  the  alternative  provisions 
satisfy  the  critena.  the  State  agency  will  be 
advised  that  unless  the  State  law  provisions 
are  appropnately  revised,  a  notice  of  heanng 
will  De  issued  as  required  by  the  Code  of 
Federal  Regulations,  title  20,  section  601.5. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner 

[Docket  No.  N-a7-1727;  FR-23961 

Transitional  Housing  Demonstration 
Program;  Notice  of  Funds  Availability 

agency:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACTION:  Notice  of  funds  availability. 


summary:  The  Transitional  Housing 
Demonstration  Program,  authorized  in 
HUD's  regulur  fiscal  year  1987 
appropriation,  is  designed  to  develop 
innovative  approaches  to  providing 
housing  and  supportive  services  to  help 
facilitate  the  transition  to  independent 
living  for  homeless  persons.  Under  the 
program,  HUD  provides  assistance  to 
eligible  govemmenta!  and  private 
nonprofit  organizations  in  the  forms  of: 
(1)  interest-free  advances  to  cover  part 
of  the  costs  of  acquiring  and 
rehabilitating  (or  both)  existing 
stnjctures  for  use  in  the  provision  of 
housing  and  supportive  services  for 
homeless  persons;  (2)  funding  of  a 
portion  of  the  operating  costs  of  the 
housing:  and  |3]  technical  assistance  to 
recipients  in  carrying  out  activities 
under  the  program.  This  notice  is 
intended  to  inform  the  public  of  the 
requirements  that  will  govern  the  use  of 
amounts  appropriated  for  the  program 
by  the  Supplemental  Appropriations 
Act,  1987  (Pub.  L.  100-71,  approved  July 
11. 1987). 

EFFECTIVE  date:  September  3,  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

Lawrence  Goldberger.  Director,  Office 
of  Elderly  and  Assisted  Housing, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  D.C.  20410,  telephone  (202) 
755-5720.  (This  is  not  a  toll-free 
number.) 

supplementary  information: 

I.  Background 

The  Transitional  Housing 
Demonstration  Program  was  first 
included  in  the  Homeless  Housing  Act 
of  1986.  enacted  as  Part  B  of  title  V  of 
HUD's  regular  appropriation  for  fiscal 
year  1987.'  HUD  published  final 
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guidelines  for  the  operation  of  the 
program  and  an  invitation  for 
applications  for  funding  on  June  9, 1987 
(52  FR  21743).  A  technical  correction 
concerning  program  requirements  was 
published  on  July  13,  1987  (52  FR  26187). 

On  July  22, 1987,  the  President 
approved  the  Stewart  B.  McKinney 
Homeless  Assistance  Act,  Pub.  L.  100-77 
("McKinney  Act").  Title  IV  of  the 
McKinney  Act  contains  a  number  of 
housing  assistance  provisions  to  be 
administered  by  HLJD. 

Subtitle  C  of  Title  IV  of  the  McKinney 
Act  authorizes  the  Supportive  Housing 
Demonstration  Program.  This  program 
has  two  components — a  reauthorization 
(with  amendments)  of  the  Transitional 
Housing  Demonstration  Program  and  a 
new  program  of  Permanent  Housing  for 
Handicapped  Homeless  Persons.  The 
McKinney  Act  makes  the  following 
substantive  changes  to  the  Transitional 
Housing  Demonstration  Program:  (1)  an 
increased  emphasis  on  serving  the  needs 
of  specified  populations  of  homeless 
persons;  (2)  the  redefinition  of 
significant  terms  used  for  the  program 
affecting  the  homeless  persons  who  may 
be  served,  the  eligibility  of  apphcants 
and  recipients,  and  the  supportive 
services  that  may  be  provided;  (3)  the 
addition  of  authority  to  fund  moderate 
rehabilitation  grants;  (4)  the  revision  of 
provisions  governing  repayments  of 
advances  provided  under  the  program; 
(5)  the  addition  of  provisions  addressing 
the  prevention  of  undue  benefits  upon 
the  sale  or  disposition  of  a  project  that 
has  been  acquired  or  rehabilitated  with 
funds  provided  under  the  program:  (6) 
the  expansion  of  the  term  of  the 
commitment  to  operate  a  funded  project 
from  five  years  to  ten;  (7)  the 
codification  of  requirements  that 
recipients  must  match  Federal 
assistance  with  at  least  an  equal  amount 
of  other  funds;  and  (8)  the  addition  of 
limitations  on  the  use  of  program  funds 
to  replace  certain  public  funds,  and 
limitations  on  the  amount  of 
administrative  expenses.  In  addition  to 
these  changes.  Subtitle  A  of  Title  IV  of 
the  McKinney  Act  adds  requirements  for 
a  Comprehensive  Homeless  Assistance 
Plan,  as  discussed  below. 

Section  426  of  the  McKinney  Act 
requires  HUD,  not  later  than  90  days 
after  enactment,  to  establish  by  notice 
such  requirements  as  may  be  necessary 
to  carry  out  the  provisions  of  the 
Supportive  Housing  Demonstration 
Program.  HUD  is  developing  a  proposed 
rule  to  govern  the  Supportive  Housing 
Demonstration  Program.  Following  an 
opportunity  for  public  comment,  a  final 
rule  will  be  issued. 

Until  final  regulations  implementing 
the  program  are  issued,  section  426(a)  of 


the  McKinney  Act  provides  that  HUD's 
rules  implementing  the  provisions  made 
effective  by  HUD's  appropriations  for 
fiscal  year  1987  {i.e..  the  Transitional 
Housing  Demonstration  Program 
Guidelines  published  on  June  9, 1987,  52 
FR  21743)  shall  govern  the  transitional 
housing  provisions  of  the  Supportive 
Housing  Demonstration  Program. 

In  addition  to  other  amounts 
authorized  by  law,  section  428(a)  of  the 
McKinney  Act  authorizes  S80  million  to 
be  appropriated  to  carry  out  the 
Supportive  Housing  Demonstration 
program  for  fiscal  year  1987.  Of  the 
funds  provided  under  Subtitle  C  under 
any  fiscal  year,  section  428(b)  provides 
that  not  less  than  S20  million  is  to  be 
allocated  to  transitional  housing 
projects  that  serve  homeless  families 
with  children,  and  not  less  than  S15 
million  is  to  be  allocated  to  projects  that 
provide  permanent  housing  for 
handicapped  homeless  persons. 

The  Supplemental  Appropriations 
Act,  1987  (Pub.  L.  100-71,  approved  July 
11, 1987),  appropriated  S80  million  for 
supportive  housing.  Of  the  $80  million. 
$65  million  is  available  for  funding 
under  the  transitional  housing 
provisions  of  the  Supportive  Housing 
Demonstration  Program  during  this 
fiscal  year.  This  figure  is  computed  by 
deducting  the  S15  million  set  aside  for 
the  program  for  permanent  housing  for 
handicapped  homeless  persons  (for 
which  no  HUD  regulations  or  guidelines 
have,  as  yet  been  adopted)  from  the 
total  S80  million  recently  appropriated 
and  authorized  for  the  Supportive 
Housing  Demonstration  Program.  The 
Sis  million  in  funding  for  permanent 
housing  for  handicapped  homeless 
persons  will  be  made  available 
following  the  issuance  of  final 
regulations  governing  the  Supportive 
Housing  Demonstration  Program. 

The  S65  million  is  in  addition  to  the  S5 
million  already  made  available  for  the 
Transitional  Housing  Demonstration 
Program  in  HUD's  regular  appropriation 
for  fiscal  year  1987.  (In  the  final 
guidelines  issued  June  9,  1987,  HUD 
announced  the  availability  of  this  S5 
million  in  funding  and  invited 
applications  for  the  program. 
Applications  were  due  on  August  7, 1987 
and  HUD  is  currently  selecting 
recipients  for  this  S5  million  in  funding.) 

Consistent  with  section  426(a)  of  the 
McKinney  Act,  the  use  of  the  $65  million 
appropriated  and  the  selection  of 
applications  will  be  governed  by  the 
Transitional  Housing  Demonstration 
Program  Guidelines  published  June  9, 
1987  (52  FR  21743).  This  notice 
announces  the  availability  of  the 
additional  $65  million  for  transitional 
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housing  and  informs  the  public  of  the 
requirements  that  will  govern  the  use  of 
these  funds. 

II.  Requirements  governing  the  Program 

In  addition  to  the  Transitional 
Housing  Demonstration  Program 
Guidelines,  the  following  requirements 
will  govern  the  use  of  the  finds  and  the 
selection  of  applications  under  this 
notice: 

A.  Comprehensive  Homeless  Assistance 
Plan. 

Subtitle  A  of  Title  IV  of  the  McKinney 
Act  adds  new  requirements  for  a 
Comprehensive  Homeless  Assistance 
Plan.  Section  401(a)  prohibits  assistance 
under  the  other  provisions  of  Title  IV 
(including  the  Supportive  Housing 
Demonstration  Program)  from  being 
made  available  to,  or  within  the 
jurisdiction  of  States,  metropolitan  cities 
or  urban  counties  that  are  eligible  for  a 
formula  grant  under  the  Emergency 
Shelter  Grants  Program  (contained  in 
Subtitle  B  of  Title  IV),  unless  the 
jurisdiction  has  a  HUD-approved 
Comprehensive  Homeless  Assistance 
Plan.  (Private  nonprofit  organizations 
seeking  assistance  under  certain 
programs,  including  the  Supportive 
Housing  Demonstration  Program, 
however,  may  apply  for  and  receive 
assistance  without  regard  to  a  city's  or 
an  urban  county's  Plan  approval,  if  the 
applicable  State  Comprehensive  Plan 
has  been  approved.)  Under  section 
401(f),  applications  for  assistance  must 
contain  or  be  accompanied  by  a 
certification  from  the  State  or  from  the 
formula  grant  city  or  county,  as 
appropriate,  that  the  proposed  activities 
are  consistent  with  the  plan. 

The  Department  has  reviewed  the 
statutory  text  and  legislative  history  of 
Subtitle  A  and  section  426(a)  of  the 
McKinney  Act,  and  has  determined  that 
the  requirements  for  the  establishment 
of  the  Comprehensive  Plan  apply  to  the 
use  of  funds  appropriated  for  the 
transitional  housing  component  of  the 
Supportive  Housing  Demonstration 
Program  under  the  Supplemental 
Appropriations  Act,  1987.  The  language 
of  Subtitle  A  e&tablishes  the  Plan  as  an 
independent,  specific  condition  to  the 
receipt  of  funding  under  each  of  the 
other  Subtitles  of  Title  IV.  Section 
426(a),  on  the  other  hand,  makes  the 
transitional  housing  component  of  the 
Supportive  Housing  Demonstration 
Program  subject  to  the  provisions  of  the 
recently  issued  Transitional  Housing 
Demonstration  Program  Guidelines  by 
means  of  a  general  incorporation  by 
reference,  without  any  attention  to 
specific  features  of  the  involved 
program.  The  Department  believes  that 


the  clear  funding  condition  m  Subtitle  A 
of  the  McKinney  Act  should  take 
precedence  over  section  426(a)'8  more 
general  directive. 

In  addition,  to  hold  the 
Comprehensive  Plan  inapplicable  to  the 
transitional  housing  component  of  the 
Supportive  Housing  Demonstration 
Program  would  frustrate  the  McKinney 
Act's  purpose  of  according  to  States  and 
localities  responsibility  for  coordinating 
all  of  Title  IV's  assistance  programs  in  a 
comprehensive  manner.  As  the 
Conference  Report  accompanying  the 
Act  states: 

The  conference  report  improves  upon 
current  law  (1)  by  providing  a  streamlined 
requirement  for  one  comprehensive  plan 
covering  all  facets  of  assistance  to  the 
homeless  under  this  Act,  and  (2)  by  placing  at 
the  relevant  State  or  local  level  clear 
responsibility  for  coordinating  assistance 
under  various  sections  of  this  Act  with  other 
forms  of  assistance.  (H.  Rep.  No.  174,  ItXrth 
Cong.,  Ist  Sess.  73  (1987)). 

Thus.  HUD  will  apply  requirements 
for  the  Comprehensive  Plan  on 
applicants  for  assistance  under  this 
notice. 

Section  401(f)  of  the  McKinney  Act 
requires  that  every  application 
submitted  under  Title  IV  must  contain  or 
be  accompanied  by  a  certification  made 
by  the  appropriate  public  official  stating 
that  the  proposal  activities  are 
consistent  with  the  Comprehensive  Plan. 
On  August  14, 1987.  the  Department 
published  a  notice  in  the  Federal 
Register  (52  FR  30628)  establishing 
requirements  for  the  Plan.  Among  other 
things,  the  notice  specifies  the  time 
required  for  Comprehensive  Plan 
submission  and  approval.  The  notice 
allows  jurisdictions  until  September  26, 
1987  to  prepare  and  submit  their  plan  to 
HUD.  Following  that  submission,  HUD 
will  process  and  review  the  plans  and,  if 
the  plan  is  approved,  will  provide  a 
written  notification  of  approval  within 
30  days  of  receipt.  If  the  plan  is 
disapproved,  HUD  will  notify  the 
jurisdiction  of  the  reasons  for 
disapproval  within  15  days.  In  order  to 
receive  formula  allocations,  all  State 
and  ESG  formula  grantees  must  have 
Comprehensive  Plan  approval  by 
November  27,  1987. 

To  postpone  the  application 
submission  process  until  applicants 
have  had  a  reasonable  opportunity  to 
obtain  a  certification  that  the 
application  is  consistent  with  a  HIJD- 
approved  plan  would  extend  the  data 
for  submission  of  applications  and  for 
final  selection  of  applications  for 
transitional  housing  assistance  under 
this  notice  of  funds  availability  far  into 
the  future.  The  purpose  of  the 
Comprehensive  Plan  is  not  to  provide  a 


source  of  delay  or  administrative 
burden,  but  to  ensure  that  assistance 
under  the  McKinney  Act  is  provided  in  a 
coherent  and  expeditious  manner.  H. 
Rep.  174, 100th  Cong.,  Ist  Sess.  73  (1987). 
Similarly,  the  clear  intent  of  section 
426(a)  of  the  McKinney  Act  (which 
permits  the  use  of  the  Transitional 
Housing  Demonstration  Program 
guidelines  for  the  transitional  housing 
provisions  of  the  Supportive  Housing 
Demonstration  Program)  is  to  ensure 
that  transitional  housing  assistance  is 
available  at  the  earliest  possible  time. 
Consistent  with  this  Intent,  the  time 
limits  established  for  Comprehensive 
Plan  submission  and  approval,  and  the 
section  401(0  requirement  that  every 
application  must  contain  or  be 
accompanied  by  a  certificate  of 
consistency  with  the  Comprehensive 
Plan,  HUD  will  require  applicant.*;  to 
submit  a  certification  by  the  appiopnate 
public  official  (described  below)  stating 
that  the  application  is  consistent  with  a 
Comprehensive  Plan  that  has  betn 
approved  by  HUD  or  submitted  to  HUD 
for  approval.  HUD  will  not  select  an 
application  for  funding  unless  the 
Comprehensive  Plan  has  been  approved 
before  the  date  the  HUD  makes  its  final 
selections. 

The  Comprehensive  Plan  notice 
described  the  certification  requirements 
applicable  to  transitional  housing 
proposals.  As  modified  to  permit  the 
submission  of  certifications  before  HUD 
approval  of  the  Comprehensive  Plan,  the 
certification  requirements  are, 

— If  the  applicant  is  a  State  or  formula 
grantee  under  the  Emergency  Shelter 
Grants  program,  the  public  official 
responsible  for  submitting  the 
Comprehensive  Plan  for  the  applicant 
must  certify  that  the  proposed  project  is 
consistent  with  the  apphcant's 
Comprehensive  Plan,  as  submitted  to 
HUD. 

— If  the  applicant  is  a  governmental 
entity  that  is  not  a  State  or  a  formula 
grantee  under  the  Emergency  Shelter 
Grants  program  (such  as  a  Public 
Housing  Agency),  and  (1)  the 
governmental  entity  is  apphang  for 
assistance  to  be  used  within  the 
jurisdiction  of  an  ESG  formula  grantee, 
the  apphcant  must  submit  a  certification 
of  the  public  official  responsible  for 
submitting  the  Comprehensive  Plan  for 
the  ESG  formula  grantee,  stating  that  the 
proposed  project  is  consistent  with  the 
grantee's  Comprehensive  Plan,  as 
submitted  to  HUD;  or  (2)  the 
governmental  entity  is  applying  for 
assistance  to  be  used  outside  of  the 
jurisdiction  of  any  ESG  formula  grantee, 
the  applicant  must  submit  a  certification 
of  the  public  official  responsible  for  the 
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submission  of  the  Comprehensive  Plan 
for  the  State  in  which  the  assistance  is 
to  be  provided,  stating  that  the  proposed 
project  is  consistent  with  the  State's 
Comprehensive  Plan,  as  submitted  to 
HCD. 

— If  the  applicant  is  a  private 
nonprofit  organization  and  the 
assistance  is  to  be  provided  within  the 
jurisdiction  of  an  FSG  formula  grantee, 
the  applicant  must  submit  a  certification 
of  the  public  official  responsible  for 
submitting  the  Comprehensive  Plan  for 
the  ESC  formula  grantee,  stating  that  the 
proposed  project  is  consistent  with  the 
KSC  formula  grantee's  Comprehensive 
Plan,  as  submitted  by  HUD.  If  the  ESG 
formula  grantee  does  not  plan  to  submit 
a  Comprehensive  Plan  to  HUD,  or  if  the 
assistance  will  not  be  provided  within 
the  jurisdiction  of  an  ESG  formula 
grantee,  the  private  nonprofit 
organization  must  submit  a  certification 
of  the  public  official  responsible  for 
submitimg  the  Comprehensive  Plan  for 
the  State  in  which  the  assistance  is  to  be 
provided,  stating  that  the  proposed 
project  is  consistent  with  the  State's 
Comprehensive  Plan,  as  submitted  to 
HUD. 

B.  Historic  Presfirvotion. 

The  Transitional  Housing 
Demonstration  Guidelines,  as  amended 
on  July  13, 1987  (52  FR  26187),  required 
applicants  to  provide  a  letter  from  the 
State  Historic  Preservation  Officer 
(SHPOj,  indicating  that  the  proposed 
project  would  not  involve  an  historic 
property  as  defined  in  36  CFR  800.2(e) 
(i.e.  an  historic  or  prehistoric  district, 
site,  building,  structure,  or  object 
included  in  or  eligible  for  inclusion  in 
the  National  Register  of  Historic  Places), 
and  would  not  involve  a  structure  that  is 
immediately  adjacent  to  an  historic 
property  listed  on  the  Register.  Under 
the  guidelines,  the  SHPO  letter  was  a 
thresh(5ld  requirement.  An  application 
could  not  be  approved  if  the  letter  was 
omitted. 

HUD  has  reconsidered  the  imposition 
of  this  requirement  and  has  decided  to 
revise  the  historic  preservation 
requirem.ent  for  applications  filed  under 
this  notice.  The  requirement  for  the 
SHPO  letter  was  originally  imposed  to 
enable  HUD  to  comply  with  the 
congressional  mandate  for  speedy 
implementation  of  the  demonstration 
and  to  benefit  homeless  persons  as 
quickly  as  possible.  While  there  still  is  a 
necessity  for  expeditious  action,  HUD 
believes  that  the  disqualification  of 
historic  properties  is  no  longer 
appropriate.  Under  th.s  notice,  HUD  has 
a  substantially  larger  amount  of  funding 
.iVHilable  and  is  concerned  that  the 
(  ontinued  application  of  this  restrictive 
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requirement  could  exclude  meritorious 
applications. 

Accordingly,  HUD  will  not  prohibit 
the  use  of  historic  properties  for 
transitional  housing  projects.  HUD  will 
meet  its  responsibilities  under  the 
National  Historic  Preservation  Act  and 
related  authorities  as  part  of  the 
environmental  review  under  24  CFR  Part 
50.  This  environmental  review  is 
performed  in  the  third  stage  of  the 
selection  process.  As  an  aid  to  early 
processing,  HUD  will  require  the 
applicant  to  indicate  in  its  application 
v.  hether  the  project  will  involve  the  use 
of,  or  be  adjacent  to,  an  historic 
property  and,  if  so,  to  identify  the 
historic  property.  For  assistance  in 
meeting  the  application  requirement,  the 
applicant  may  request  available 
information  on  historic  properties  from 
the  SHPO,  the  local  government  or  any 
local  historic  commission  or 
organization, 

HUD  believes  that  notice  and  public 
comment  on  this  change  are 
impracticable,  unnecessary  and  contrary 
to  the  public  interest.  The  change  does 
not  substantially  alter  the  existing 
regulatory  framework.  Rather,  the  notice 
continues  to  permit  HUD  to  fulfill  its 
statutory  duty  to  ensure  compliance 
with  historic  preservation  requirements, 
while  relipvT"  a  regulatory  burden  by 
relaxing  applicaujn  requirements  that 
may  unduly  restrict  the  number  of 
applications  submitted.  Moreover,  HUD 
believes  that  effecting  this  change 
through  the  use  of  public  notice  and 
comment  would  delay  the  timely 
execution  of  its  responsibilities  under 
the  Supportive  Housing  Demonstration 
Program  contrary  to  its  regulatory 
responsibilities  under  the  McKinney 
Act.  The  clear  intent  of  section  426(a), 
which  subjects  transitional  housing 
assistance  under  the  McKinney  Act  to 
the  guidelines  until  final  supportive 
housing  regulations  are  issued,  was  to 
ensure  that  transitional  housing 
assistance  under  the  program  is 
available  at  the  earliest  possible  time. 

C.  Funding  Categories. 

Section  428(b)(1)  the  McKinney  Act 
provides  that  at  least  $20  million  of  the 
funds  provided  under  the  Supportive 
Housing  Demonstration  Program  for  any 
fiscal  year  shall  be  allocated  to 
transitional  housing  projects  that  serve 
homeless  families  with  children.  Section 
428(c)  of  the  McKinney  Act  directs  HUD 
to  provide  additional  funding 
consideration  to  projects  designed 
especially  to  meet  the  needs  of 
deinstitutionalized  homeless  individuals 
and  other  homeless  persons  with  mental 
disabilities,  so  that  such  projects  will 
receive  a  significant  share  of  the  funds 


provided  under  the  subtitle.  In 
accordance  with  this  provision,  the 
conference  report  accompanying  the 
Supplemental  Appropriations  Act 
designates  S30  million  to  be  used  for 
transitional  housing  for 
deinstitutionalized  individuals. 

To  ensure  that  these  congressional 
directives  are  met.  HUD  has  established 
three  separate  funding  categories.  These 
categories  include  applications  that 
propose  to  serve  (1)  homeless  families 
with  children;  (2)  deinstitutionalized 
homeless  individuals  and  other 
homeless  individuals  with  mental 
disabilities;  and  (3)  other  homeless 
individuals  or  families.  Thee  categories 
are  more  fully  described  below. 

(1)  Applications  that  propose  to  serve 
homeless  families  with  children.  For  the 
purposes  of  this  notice,  a  homeless 
family  with  children  means  a  family 
(consisting  of  at  least  one  adult  and  at 
leat  one  child  under  the  age  of  18)  which 
meets  the  definition  of  homeless  person 
as  defined  in  Section  IV  A.  of  the 
Transitional  Housing  Demonstration 
Program  Guidelines  (52  FR  at  21761). 
The  Guidelines  define  homeless  person 
as  a  homeless  individual  or  family 
which  does  not  have  access  to 
traditional  or  permanent  housing,  but 
which  is  capable  of  living  independently 
within  a  reasonable  amount  of  time,  not 
to  exceed  18  months.  A  person  is 
capable  of  living  independently  if,  at  the 
time  the  person  is  reviewed  for 
admission  to  transitional  housing,  the 
recipient  determines  that:  (1)  the 
resources  reasonably  expected  to  be 
available  in  the  community  after  the 
person's  anticipated  departure  from 
transitional  housing  will  be  adequate  to 
meet  the  person's  housing  needs  and 
requirements  for  continued  services,  and 
(2)  the  person  will  understand  the 
importance,  and  will  be  capable,  of 
using  these  resources  after  his  or  her 
departure  from  transitional  housing. 

An  application  will  fall  within  this 
funding  category  if  at  least  75  percent  of 
the  total  population  of  the  project  to  be 
served  by  the  proposal  meet  the 
definition  of  homeless  families  with 
children.  $20  million  will  be  available 
for  funding  these  applications. 

(2)  Applications  that  propose  to  serve 
deinstitutionalized  homeless  individuals 
and  other  homeless  individuals  with 
mental  disabilities.  For  the  purposes  of 
this  notice,  a  deinstitutionalized 
homeless  individual  or  homeless 
individual  with  mental  disabilities 
means  an  individual  who  meets  the 
definition  of  homeless  person  (as 
defined  in  the  guidelines  cited  above) 
and  who  has  a  mental  or  emotional 
impairment  which  is  expected  to  be  of 
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long-continued  and  indefinite  duration, 
is  a  substantial  impediment  to  his  or  her 
ability  to  live  independently,  and  is  of 
such  a  nature  that  the  ability  to  live 
independently  could  be  improved  by 
more  suitable  living  conditions  [i.e.,  a 
stable  residential  situation).  This  term 
also  includes  a  family  that  meets  the 
definition  of  homeless  person,  as 
defined  in  the  guidelines,  if  the  head  of 
the  family  (or  the  spouse  of  the  head  of 
the  family)  has  an  impairment  as 
described  above.  Projects  that  will  serve 
deinstitutionalized  homeless  individuals 
or  other  homeless  individuals  with 
mental  disabilities  who  also  suffer  from 
alcoholism  or  drug  addiction,  may  be 
included  in  this  funding  category. 

An  application  will  fall  within  this 
category  if  at  least  75  percent  of  the 
total  population  of  the  project  to  be 
served  by  the  proposal  meet  the 
definition  of  deinstitutionalized 
homeless  individual  and  other  homeless 
individual  with  mental  disabilities.  $30 
million  will  be  available  for  funding 
applications  in  this  category. 

(3)  Applications  that  propose  to  sene 
other  homeless  individuals  or  homeless 
families  that  meet  the  definition  of 
homeless  person  as  defined  under  the 
guidelines.  $15  million  will  be  available 
for  funding  applications  in  this  category. 

HUD  will  require  each  applicant  to 
identify  the  category  of  homeless 
individuals  that  it  wishes  to  serve. 
Applications  in  each  of  the  three  funding 
categories  will  compete  separately  for 
the  funds  available  to  the  category. 
Selections  will  be  made  by  applying  the 
four-stage  selection  process  described  at 
52  FR  21764-21767  to  applications  falling 
within  each  of  the  three  funding 
categories. 

D.  Application  process. 

HUD  has  developed  an  application 
package  prescribing  the  information  that 
applicants  must  submit.  The  application 
package  will  be  provided  upon  the 
written  or  oral  request  of  any  party 
made  to  the  address  set  forth  in  the 
beginning  of  this  document  or  by  calling 
(202)  755-8232.  This  is  not  a  loll-free 
number.  Applications  must  be  on  the 
forms  prescribed  by  HUD  and  must  be 
received  at  that  address  by  5;15  p.m.  on 
October  30, 1987.  Late-filed  applications 
will  be  rejected. 

Applicants  that  participated  in  the 
earlier  funding  competition  will  be 
required  to  resubmit  their  applications 
to  be  eligible  for  funding  under  this 
notice.  Such  applicants  should  review 
the  application  package  carefully  before 
resubmitting  their  original  applications, 
since  some  requirements  contained  in 
the  package  have  been  modified.  (For 
example,  in  the  earlier  application 


package,  applicants  were  required  to 
demonstrate  site  control  at  least  through 
December  31,  1987.  The  new  application 
package  will  require  site  control  at  least 
through  March  1,  1988.) 

Following  the  expiration  of  the 
October  30,  1987  deadline,  HUD 
headquarters  will  review,  rate  and  rank 
the  applications  m  each  funding 
category  consistent  with  the  selection 
procedures  described  in  the  Transitional 
Housing  Demonstration  Guidelines,  as 
modified  by  this  notice.  By  mid- 
December  1987,  HUD  will  make  its  final 
selections.  No  information  regarding  the 
status  of  applications  will  be  released 
until  final  selections  are  completed. 

Other  information 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CP'R  Part  50,  which 
implements  section  102(2)(C)  of  the 
.National  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4332,  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  in  the  Office  of  the  General 
Counsel.  Rules  Docket  Clerk,  at  the 
above  address. 

The  information  collection 
requirements  contained  in  this  notice 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (44  use,  3501-3520),  The 
OMB  control  number  is  2502-0361. 

The  Catalog  of  Federal  Domestic  Assistance 
Program  Number  is  14,178. 

Authority:  Title  IV.  Subtitle  C  of  the 
Stewart  B,  McKinney  Homeless  Assistance 
Act,  Pub,  L,  100-77,  approved  luly  22.  1987; 
Section  7(d)  of  the  Department  of  Housing 
and  Urban  Development  Act  (42  L'.S,C. 
3535(d)). 

Dated:  August  26,  1987. 

lames  E.  Scboenberger, 

Acting  General  Deputy  Assistant  Secretary 
for  Housing-Deputy  Federal  Housing 
Commissioner. 

[FR  Doc  87-20235  Filed  9-2-87;  8:45  am) 
BILUNG  COD£  421(>-32-M 


Office  of  the  Secretary 

I  Docket  No.  0-87-858;  FR-23851 

Delegation  of  Authority  With  Respect 
to  Supportive  Housing  Demonstration 
Program 

agency:  Office  of  the  Secretary,  HUD. 

action:  Notice  of  concurrent  delegation 
of  authority. 


summary:  The  Supportive  Housing 
Demonstration  Program  was  authorized 
by  Title  IV.  Subtitle  C  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act 
(Pub.  L  100-77.  approved  July  22. 1987). 
This  notice  delegates  to  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner  and  the  General  Deputy 
Assistant  Secretary  for  Housing-Deputy 
Federal  Housing  Commissioner,  the 
Secretary's  power  and  authority  with 
respect  to  this  Program,  subject  to 
specified  exceptions. 

EFFECTIVE  DATE:  September  3, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lawrence  Goldberger.  Director,  Office 
of  Elderly  and  Assisted  Housing. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street.  SW.. 
Washington.  DC  20410.  telephone  (202) 
755-5720.  (This  is  not  a  toll-free 
number.) 

SUPPUEMENTARY  INFORMATION:  This 

notice  states  the  scope  of  authority 
given  to  the  Assistant  Secretary  for 
Housing-Federal  Housing  Commissioner 
and  General  Deputy  Assistant  Secretary 
for  Housing-Deputy  Federal  Housing 
Commissioner  for  the  Supportive 
Housing  Demonstration  Program,  All  of 
the  Secretary's  authority  w^ith  respect  to 
this  Program  is  delegated  except  the 
power  to  sue  and  be  sued.  The  authority 
delegated  includes  the  authority  to 
redelegate  to  employees  of  the 
Department,  except  for  the  authority  to 
issue  rules  regulations  and  guidelines 
under  the  F*rogram. 

The  Supportive  Housing 
Demonstration  Program  is  a  program 
authorized  by  Title  IV,  Subtitle  C  of  the 
Stewart  B.  McKinney  Homeless 
Assistance  Act  (Pub.  L.  100-77. 
approved  )uly  22, 1987).  A  notice  of 
funds  availability  for  the  transitional 
housing  component  of  this  program  is 
published  elsewhere  in  today's  issue  of 
the  Federal  Register.  Accordingly,  the 
Secretary  delegates  as  follows: 

Section  A — Authority  Delegated 

The  Assistant  Secretary  for  Housing- 
Federal  Housing  Commissioner  and  the 
General  Deputy  Assistant  Secretary  for 
Housing-Deputy  Federal  Housing 
Commissioner  are  authorized 
individually  to  exercise  the  power  and 
authority  of  the  Secretary  of  Housing 
and  Urban  Development  with  respect  to 
the  Supportive  Housing  Demonstration 
Program  as  authorized  in  Title  IV, 
Subtitle  C  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (Pub.  L.  100- 
77),  approved  )u!y  22,  1987.  except  as 
indicated  m  Section  B  below.  This 
includes  the  authority  to  issue  or  waive 
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the  PrDgrd.T!, 

Section  B — Authority  Excepted 

'Ihere  is  excepted  from  the  duthor.ty 
delegated  under  Section  A  the  power  "to 
sue  or  be  sued. 

Section  C — Authority  to  Redelegate 

The  .•\ssistant  Secretary  for  Flousing- 
Federdl  Housing  Commissioner  and  the 


General  I3epur\  .Ass.stant  Secretary  for 
Housing-Depu!>  Federal  Housing 
Commissioner  are  authorized, 
individually,  to  redelegate  to  employees 
of  the  Department  any  of  the  power  ard 
authority  delegated  under  Section  A 
and  not  excepted  under  Section  B  of  tn.s 
delegation.  In  addition,  the  Assistant 
Secretary  and  the  General  Deputy 
Assistant  Secretary  are  not  authorized 
to  redelegate  the  authority  to  issue  or 


waive  rules,  regulations  and  guidelines 
under  the  Program. 

(Sec.  7(d)  Department  of  Housing  and  Urban 
Development  Act  (42  l;  B.C.  3535id;) 

D-ited:  August  26,  1987. 
Carl  D.  Covitz, 

V  :t:r  Secretary. 
[F"R  Doc,  87-20236  Filed  9-2^7,  845  am] 
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UM  I 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart  136 

lFRL3197-4(b)l 

Guidelines  Establishing  Test 
Procedures  for  the  Analysis  of 
Pollutants 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Interim  Final  Rule  and  Request 

for  Comments. 

summary:  This  interim  final  rule 
amends  the  Guidelines  Establishing  Test 
Procedures  for  the  Analysis  of 
Pollutants  under  section  304(h)  of  the 
Clean  Water  Act.  This  amendment 
approves  an  additional  analytical 
technique  to  measure  the  concentrations 
of  twenty-three  inorganic  chemicals. 
This  technique,  the  direct  current 
plasma  (DCP)  atomic  emission 
spectrometric  method,  is  substantially 
equivalent  in  both  precision  and 
accuracy  to  the  techniques  already 
approved.  Approved  analytical 
techniques  are  required  for  determining 
compliance  with  effluent  limitations, 
guidelines  and  standards  and  in 
pretreatment  standards  set  forth  at  40 
CFR  Parts  402  through  699  (unless 
otherwise  specially  noted  or  defined  in 
those  parts.) 

DATE:  Interim  final  rule  effective 
October  5. 1967.  The  Agency  will  accept 
comment*  on  this  amendment  until 
October  19,  1967. 

ADDRESS:  Send  comments  to  Mr.  Robert 
Graves,  Environmental  Monitoring  and 
Support  Laboratory.  Office  of  Research 
and  Development,  U.S.  Environmental 
Protection  Agency.  Cincinnati.  Ohio 
45268. 

The  record  and  all  supporting 
information  is  available  to  die  public  for 
inspection  or  copying  during  normal 
business  hours  at  the  Environmental 
Monitoring  and  Support  Laboratory.  26 
West  St.  Clair  Street.  Cincinnati,  Ohio. 
The  public  should  contact  the 
Equivalency  Staff  at  (513)  569-7301  for 
access.  Materials  in  the  public  docket 
include  the  following  documents: 

•  Technical  reviews  of  the  proposed 
analytical  techniques. 

•  Report  with  recommendations  from 
the  Director.  Environmental  Monitoring 
and  Support  Laboratory  in  Cincinnati. 

•  Copies  of  the  proposed  analytical 
techniques  and  performance  data. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  Graves,  address  above. 
Telephone  number:  (513)  569-7315. 


SUPPLEMENTARY  INFORMATION: 

I.  Authority  and  Background 

This  regulation  is  proposed  under 
authority  of  sections  304(h)  and  501(a)  of 
the  Clean  Water  Act,  33  U.S.C.  1251  et 
seq.  (the  Federal  Water  Pollution 
Control  Act  Amendments  of  1972  as 
amended  by  the  Clean  Water  Act  of 
1977)  (the  "Act").  Section  304(h)  of  the 
Act  requires  the  Administrator  of  the 
EPA  to  "promulgate  guidelines 
establishing  test  procedures  for  the 
analysis  of  pollutants  that  shall  include 
the  factors  which  must  be  provided  in 
any  certification  pursuant  to  section  401 
of  this  Act  or  permit  application 
pursuant  to  section  402  of  this  Act." 
Section  501(a)  of  the  Act  authorizes  the 
Administrator  to  "prescribe  such 
regulations  as  are  necessary  to  carry  out 
his  functions  under  this  Act." 

EPA  promulgated  "Guidelines 
Establishing  Test  Procedures  for  the 
Analysis  of  Pollutants"  in  40  CFR  Part 
136  on  October  16, 1973  (38  FR  28758). 
These  guidelines,  which  were  amended 
on  December  1, 1976  (41  FR  52780), 
provided  test  procedures  for  115  well 
known  pollutants  and  pollutant 
parameters,  including  metals  and  a 
number  of  organic  compounds. 

On  October  26, 1984  the  EPA 
promulgated  regulations  in  the  Federal 
Register  (49  FR  43234)  which  further 
amended  Part  136.  These  amendments 
approved  gas  chromatographic  (GC).  gas 
chromatographic/mass  spectrometric 
(GC/MS),  and  high  pressure  liquid 
chromatographic  (HPLC)  methods  for 
the  analysis  of  the  111  toxic  organic 
"priority"  pollutants,  an  analytical 
method  for  carbonaceous  biochemical 
oxygen  demand  (CBOD),  a  method  for 
metals  by  inductively  coupled  plasma 
spectrophotometry  (iCP),  and 
mandatory  sample  container, 
preservation  and  holding  time 
requirements  The  test  procedures  for 
the  organic  pollutants  included 
provisions  for  performance  criteria  that 
analysts  must  meet.  These  provisions 
were  promulgated  as  interim  final 
rulemaking.  A  correction  notice  was 
published  on  January  4, 1985  (50  FR  690- 
697).  EPA  also  published  technical 
amendments  in  those  regulations  in  the 
Federal  Register  of  June  30, 1986  (51  FR 
23692). 

The  Virginia  Electric  Power  Company 
and  otheis  (VEPCO)  challenged  the 
October,  1984  regulations  (Virginia 
Electric  Power  Co.,  et  al.  v.  U.S. 
Environmental  Protection  Agency,  et  a  I., 
No.  84-2227.  (4th  Cir.  filed  Nov.  9. 1984)). 
In  settling  that  challenge,  EPA  and  the 
parties  entered  into  a  settlement 
agreement  (July  12,  1985).  In  the 
settlement.  EPA  agreed  to  propose  a 
change  to  the  procedures  for  approving 


new,  alternate  test  methods  for 
nationwide  use  to  allow  an  opportunity 
for  notice  and  comment  prior  to  final 
approval.  Beckman  Instruments,  Inc..  in 
accordance  with  the  guidelines 
published  at  40  CFR  Section  136.5.  has 
applied  for  nationwide  approval  of  the 
Beckman  Instruments.  Inc..  method. 
"Direct  Current  Plasma — Optical 
Emission  Spectrometric  Method  for 
Trace  Elemental  Analysis  of  Water  and 
Waste,"  for  the  analysis  of  the  following 
metals:  Aluminum,  Barium,  Beryllium, 
Boron,  Cadmium,  Calcium,  Chromium, 
Cobalt,  Copper,  Gold,  Iron.  Lead, 
Magnesium.  Manganese,  Molybdenum. 
Nickel,  Palladium,  Platinum.  Silver, 
Sodium.  Titanium,  Vanadium,  and  Zinc. 

This  method  describes  a  technique  for 
the  simultaneous  multi-element  or 
sequential  detefmination  of  trace 
elements  by  DC  argon  plasma 
spectroscopy.  The  basis  of  the  method  is 
the  measurement  of  atomic  emission  by 
an  optical  spectroscopic  technique. 
Samples  are  nebulized  and  the  aerosol 
is  transported  into  a  DC  argon  plasma 
where  excitation  of  the  analyte  atoms 
occurs.  When  these  excited  atoms  decay 
to  a  lower  energy  state,  characteristic 
atomic  line  emission  spectra  are 
produced.  The  spectra  are  dispersed  by 
an  echelle  grating  spectrometer  and  the 
intensities  of  the  lines  are  monitored  by 
photomultiplier  tubes.  The 
photocurrents  from  the  photomultiplier 
tubes  are  processed  and  controlled  by  a 
computer  system. 

A  background  correction  technique 
may  be  required  to  compensate  for 
variable  background  contribution  to  the 
determination  of  trace  elements. 
Background  must  be  measured  adjacent 
to  analyte  lines  on  samples  during 
analysis. 

EPA's  Environmental  Monitoring  and 
Support  Laboratory  in  Cincinnati,  Ohio 
(EMSL-CI)  has  thoroughly  reviewed  and 
evaluated  the  supporting  data  submitted 
by  the  Beckman  Instruments,  Inc.  That 
information  is  on  file  at  EMSL-CI,  26 
West  St.  Clair,  Cincinnati,  Ohio  45268.  It 
is  available  for  public  inspection,  to  the 
extent  consistent  with  40  CFR  Part  2 
(EPA's  "Public  Information" 
regulations).  The  approved  method 
description  is  available  from  Beckman 
Instruments.  Inc.,  Scientific  Instruments 
Division,  Campus  Drive  at  Jamboree 
Boulevard,  P.O.  Box  C-19600.  Irvine. 
California  92713. 

Based  on  EMSL-CI's  review,  and 
pursuant  to  40  CFR  136.5,  EPA  gives 
interim  approval  for  the  Beckman 
Instruments,  Inc..  DCP  procedure  as  an 
alternate  test  procedure  for  nationwide 
use.  As  an  approved  alternate  test 
procedure,  the  Beckman  DCP  procedure 
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would  be  acceptable  for  use  by  any 
person  required  to  use  procedures 
approved  under  section  304(h)  of  the 
CWA. 

Currently.  EPA  regulations  at  40  CP'R 
136.5  do  not  require  a  notice  and 
comment  period  for  the  Administratur  to 
approve  new  alternate  test  methods. 
However,  elsewhere  in  today's  Federal 
Register,  EPA  is  proposing  to  add  an 
opportunity  for  public  comment  to  the 
procedures  under  §  136.5.  In  accordance 
with  the  settlement  agreement,  EPA  is 
publishing  this  DCP  method  as  an 
interim  final  rule  with  an  opportunity  for 
comment.  Thus,  although  EPA 
regulations  do  not  yet  require  a 
comment  period  for  approval  of 
alternate  methods  under  40  CFR  136.5. 
EPA  will  consider  changes  in  the  final 
rule  to  reflect  appropriate  comments. 

F*ublic  comment  is  requested 
concerning  the  suitability  of  the  DCP 
technique  as  an  alternative  method  for 
the  determination  of  the  twenty-three 
metals. 


11.  Regulatory  Requirements 

Executive  Order  12291  (46  PR  13193, 
February  19,  1981).  requires  a  regulatory 
impact  analysis  if  it  is  determined  that 
the  regulations  are  considered  to  be 
"major  rules."  EP.A  has  determined  that 
this  regulation  is  not  a  "major  rule,"  and 
thus  a  regulatory  impact  analysis  has 
not  been  prepared.  This  rule  will  not 
have  a  significant  effect  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  L'.S.C,  602 
et.  seq.].  There  is  no  change  in  ihe 
paperwork  requirements  as  a  result  of 
this  rule 

List  of  Subjects  in  40  CFR  Part  136 

Water  pollution  control. 

Dateti  August  14.  1987. 
Lee  M.  Thomas. 

Athnin^!,lroU)r 

It.  consideration  of  the  preceding.  EPA 
amends  Chapter  L  Subchapter  D  of  Title 
40  of  the  Code  of  Federal  Regulations  as 
follows; 


PART  136— {AMENDED] 

1  The  authority  citation  for  Part  136 
continues  to  read  as  follows: 

.Authority:  Sees.  301.  304(h),  307,  and  501(a) 
P-jbiic  Law  95-217,  Slat.  1566,  et  seq.  (33 
U.S.C.  1251  et  seq)  (The  Federal  Water 
Pollution  Control  Act  Amendments  of  1972  as 
amended  by  the  Clean  Water  Act  of  1977). 

2  Section  136.3  is  amended  b> 
revising  the  following  entries  in  Table  Ifi 
of  paragraph  (a):  3.  Aluminum;  7. 
Barium;  8.  Beryllium:  10  Boron.  12. 
Cadmium;  13.  Calcium:  19,  Chromium; 
20.  Cobalt;  22.  Copper:  26.  Ckild;  30.  Iron. 
32.  Lead:  33.  Magnesium;  34.  Manganese; 
36,  Molybdenum,  37.  Nirlcel;  47, 
Palladium:  51.  Platinurrt;  62.  Silver  63. 
Sodiu.m;  72.  Titanium:  74,  V'anad;ii[u. 
and  75,  Zinc;  and  by  adding  a  new 
footnote  33  as  follows; 

§  136.3     klentjficatkon  of  test  procedure* 

i^i  '  '  ' 


Table  IB.— List  of  Approved  Inorgan>c  Test  Procedures 


Parameter,  unrts  and  mettxxi 


EPA 
1979 


Reference  (method  Uo.  or  page) 


Std. 

meth- 
oos 
16th 

Ea 


ASTM 


USGS 


Other 


3  Aluminum — Total, ^  mg/L.  Digesttor^  toHowed  by 

AA  direct  aspiration 

AA  furnace _ 

Inductively  coupled  plasma  (ICP) 

Direct  current  plasma  (DCPi,  or 

Colonmetnc  (Enoctirome  cyantne  R) 


202  1 
2022 


303C 
304 


306B 


1-3051-64 


200  7* 
Note  33 


7,  Barium — Total, ^  mg/L;  Digestion^  followed  by: 

AA  direct  aspiration _ 206  1 

AA  furnace „. „ 208  2 

ICP,  Of „ „ 

DCP 


303C      1-3084-84 


20C.7-' 
Ktole33 


Beryllium — Total,''  mg.'L,  Digestion^  followed  by 

AA  direct  aspiration 

AA  furnace 

ICP 

DCP,  or 


210.1  3030 

210.2  304 


D3645-84<A)         1-3095-64 


Colonmetnc  (alununon) „ 3096 


200.7  •• 
Note  33 


10   Boron — Total.  rr>g/L; 
Colonmetnc  (curcumin).. 
ICP,  or 

DCP      


212.3     404A 


1-3112-84 


200  7« 
h4ote  33 


12  Cadmium — Total '  mg/L;  Digestion  •  foBowed  ty. 
AA  direct  aspiration „ 


ICP _! ~ "...'. ".ZLILIL.". 

DCP 

Voitametry  '",  or „ „...._.„_ 

Colonmetnc  (Ditt>izone) „ 3 1 08 


213.1  303A       D3S57-84  (A 

Of  B        or  B) 

213.2  304         


-3135-84  Of       33  089', 
1-3136-84  p.37  • 

200  7  ■• 

Note  33 


D3557-84(q 
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Table  IB.— List  of  Approved  Inorganic  Test  Procedures— Continued 


Parameter,  units  and  method 


Reference  (method  No.  Of  page) 


EPA 
1979 


Std 

meth- 
ods 
16th 
Ed- 


ASTM 


USGS  ' 


Other 


13,  Calcium— Total,'  mg/L,  Digestion^  followed  by: 

AA  direct  aspiration „ 

ICP _.„ „ „ 

1 
215.1     303A       0511-84(8)        1-3152-84 

DCP.  Of . 

Titnmetnc  (EDTA) _, 

21S2      311C         r«11-a4/A» 

•                                            •                                            •                                           •                                           •                                           •!                                       • 

19.  Chromium — Total.'  mg/L;  Digestion  '  followed  by:                                                                                                    I 

AA  direct  aspiration „ ^ 218  1     303A       D1587-84{D)        1-3236-84 

AA  chelation-extraction . 
AA  furnace. 
ICP 


1 


218.3     3038 
218  2     304 


DCP,  Of 

Colonmetnc  (Dipheny)cart>azide) , 3128 


200  7* 
Note  33 


33  089  ' 


200,7  * 
Note  33 


D1687-84(A) 


UM  I 


20.  Cobalt— Total,'  mg/L.  Digestion  '  followed  by: 

AA  direct  aspiratwn 219.1 


AA  furnace . 

ICP 

DCP 


303A        D355S-84  (A         1-3239-84  of 
Of  8         Of  B)                      1-3240-84 
21 9.2     304        „ 


22  Copper— Total,'  mg/L;  Digestion  '  followed  by: 
AA  direct  aspiration 


■•«•••■■•■••••••••■••••••«••»«•■  ■■•■■•>■••■••■>>••*■■••••••• 


AA  furnace ™..„.........„. 

ICP „..    . 

DCP  Of .  

Colonmetnc  (Neocupfome),  or ^ „ 313B 

(Btanchoninate) ' 


220.1  303A        D1688-84  (D        1-3270-84  Of 
OfB         OfE)  1-3271-84 

220.2  304        


D1688-84(A) 


26.  Gold— Total,'  mg/L;  Digestion  '  followed  t>y: 

AA  direct  aspiration 

AA  furnace „.....„ 

DCP 


231.1  303A 

231.2  304 


30.  Iron— Total,'  mg/L,  Digestion  '  followed  by:  U 

AA  direct  aspiration ^ 236  1 


AA  furnace 

ICP 

DCP  Of 

Colonmetnc  (Phenanthroline) . 


303 A        01068-84  (C 
Of  8         or  D) 
2362     304        


1-3381-84 


3158        D1068-84(A) 


32.  Lead— Total,'  mg/U  Digestion  '  followed  by: 

AA  direct  aspiration ^ 239.1     303A       D3559-84(A 

Of  B         or  B) 

AA  furnace a 239.2     304        

ICP I 


1-3399-84 


DCP  or I 

Voltametry  '°_or ; T "..]" [ D3559-85(C) 


Colonmetnc  (Dithizone) . 

•  •  • 

33.  Magnesiunv- Total,'  mg/L,  Digestion  '  followed  by: 

AA  direct  aspiration 

ICP 

DCP  or 


3168 


Gravimetnc 3188       D511-77fA) 


242.1      303A        0511-84(8) 


1-3447-84 


34  Manganese— Total,'  mg/L;  Digestion  '  followed  by: 
AA  direct  aspiration 


AA  furnace 

ICP 

DCP  or 


^ 243.1      303A        0858-84  (B  or      1-3454-84 

or  B          C) 
243.2     304        


p.  37  • 


200.7* 
Note  33 


33  089,* 
p.  37' 

200.7  ♦ 
Note  33 

Note  1 8 


Note  33 
33.089  » 


200.7* 
Note  33 

Note  21 


33.089  > 


200  7  « 
Note  33 


33  089  » 
200  7* 
Note  33 


33.089  2 


200.7* 
Note  33 
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Table  IB.— List  of  Approved  Inorganjc  Test  Procedures — Continued 

Reterence  (method  No.  or  page) 


^ararn€:ef   '^n<ts  a^io  meirioa 


EPA 
1979 


Std 
Ttetrv 
ods 
16th 
Ed. 


Cr^tet 


&S'M 


Colonmetric  (Persulfate),  or 

(Penodate) 


319B       D858-84(A) 


33.126  » 
Note  22 


35.  Molybdenum — Total, ^  rng/L,  Digestion  =  foiiowea  by: 

AA  direct  aspiration 

AA  furnace 

ICP,  or _„ „_ 

DCP 


246  1     303C 
246.2     304 


|-3.;a7.  -P4 


.- 200.7* 

Note  33 


Nickel — Total.'  mg/L:  Digestion  ^  followed  by: 
AA  direct  aspiration 


AA  furnace 

ICP 

DCP  or „ 

Colonmetnc  (Heptoxime). 


C-iS  1      3C3A        ::•  666-6.4  ic 

or  B          or  D) 
?49  2      3C'4         „ 


349i-M 


321B 


200  7* 
Note  33 


47  Palladium — Total.''  mg/L,  Djgestion  '  followed  by 

AA  direct  aspiratKXi 

AA  furnace 

DCP 


2S3.1 
253.2 


...  p  S2^  - 

...  c  s?p ' 

...  Nc'.e  oj 


51.  Platinunv— Total,'  mg.'L,  Dtgestion  '  tollowed  by. 

AA  direct  aspifatior 

AA  furnace 

DCP 


255.1      3C3A 
255^     304 


Note  33 


62  Silver — Total, ^"  mg/L.  Digestion  '  toUowed  by: 
AA  direct  aspiratron 


AA  furnace  

Colonmetnc  (Ditfiizone) . 

ICP  or 

DCP 


272  1      303A 

or  B 
272.2     304 


1-3720-64 


'3  C-feS 


5'93  '^ 
200.7* 
Note  33 


63  Sodium — Total.'  n-rg/L.  Digestion  "  loMOwed  by: 

AA  direct  aspiration 

ICP ; 

DCP  or 

Flame  photometric 


273.1     303A 


1-3735-84 


33.107  « 
200.7* 
Note  33 


325B       D1428-e2(A) 


72.  Titanium — Total, ■'  mg/L.  Digestion  ■'  toliowed  by. 

AA  direct  aspiration 

AA  furnace 

DCP   


283.1  303C 

283.2  304 


Note  33 


"4   Vanadium — Total/'  mg  l.  Diges',on  '  toiiowec  by: 

AA  direct  aspiration 

AA  furnace         

ICP 

DCP  or 

Colonmetric  (Gallic  acid) 


286  1   303C 
2862  304 


200  7* 
Note  33 


327B   D3373-84(A) 


75.  Zinc— Total.'  mg  L,  Digestion  '  followed  by: 
AA  direct  aspiration 


AA  furrvace  

ICP 

DCP  or 

Colonmetric  (Dithizone)  or.. 

(Zincon) 


289.1  303A        D1691-84(C         1-3900-84  33  089  », 

or  B         or  D)  p  37 « 

289.2  304        

200  7* 

Note  33 

328C     

Note  32 


'  "Methods  for  Analysis  of  inorganic  Substances   n  V'.a'e'  a 
Open-File  Report  85-495,  1986,  unless  otnerwise  stated. 


-  ^  .:.  a   Sediments,"  U.S.  Department  of  the  Interior,  U.S.  Geological  Survey, 
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'■    Official  Methods  of  Analysis  of  the  Association  of  Official  Analytical  Chemists,"  methods  manual,  14th  ed.  (1985). 

^  Fof  the  determination  of  total  metals  the  sample  is  not  filtered  before  processing  A  diqestion  procedure  is  required  to  solubilize  suspended 
matenal  and  to  destroy  possible  organic-metal  complexes.  Two  digestion  procedures  are  given  in  "Methods  for  Chemical  Analysis  of  Water  and 
Wastes,  1979  "  One  (section  4.1.3)  is  a  vigorous  digestion  using  mtnc  acid  A  less  vigorous  digestion  using  nitric  and  hydrochlonc  acids  (section 
4  14)  IS  preferred;  however,  the  analyst  should  be  cautioned  t.nat  this  mild  digestion  may  not  suffice  for  ali  sample  types.  Particularly,  if  a 
colorimetnc  procedure  is  to  be  employed,  it  is  necessary  to  ensure  triat  all  organo-metaliic  bonds  be  broken  so  that  the  metal  is  in  a  reactive 
state.  In  those  situations,  the  vigorous  digestion  is  to  tje  preferred  making  certain  that  at  no  time  does  the  sample  go  to  dryness.  Samples 
containing  large  amounts  of  organic  matenals  would  also  benefit  by  this  vigorous  digestion  Use  of  the  graphite  furnace  technique,  inductively 
coupled  plasma,  as  well  as  determinations  for  certain  elements  such  as  arsenic,  the  noble  metals,  mercury,  selenium,  and  titanium  require  a 
modified  digestion  and  in  all  cases  the  method  write-up  should  be  consulted  for  specific  instruction  and/or  cautions 

NOTE;  If  the  digestion  included  in  one  of  the  other  approved  references  is  different  than  the  above,  the  EPA  procedure  must  be  used 

Dissolved  metals  are  defined  as  those  constituents  which  wiM  pass  through  a  0  45  micron  membrane  filter  Following  filtration  of  the  sample, 
the  referenced  procedure  for  total  metals  must  be  followed  Sample  digestion  for  dissolved  metals  may  be  omitted  for  AA  (direct  aspiration  or 
graphite  furnace)  and  ICP  analyses  provided  the  sample  solution  to  be  analyzed  meets  the  following  cnteria. 

a  has  a  low  COD  (<20) 

b  IS  visibly  transparent  with  a  turbidity  measurement  of  1  NTU  or  less. 

c  IS  colorless  with  no  perceptible  odor,  and 

d  IS  of  one  liquid  ptiase  and  free  of  particulate  or  suspended  matter  following  acidification. 

•  ••••• 

•  The  full  text  of  Method  200  7,  "Inductively-Coupled  Plasma  Atomic  Emission  Spectrometric  Method  for  Trace  Element  Analysis  of  Water  and 
Wastes,"  IS  given  at  Appendix  C  of  this  Part  136. 

»  Amencan  National  Standard  on  Photographic  Processing,  Effluents,  Apr  2,  1975.  Available  from  ANSI,  1430  Broadway.  New  York,  NY 
10018 

»  Selected  Analytical  MettK>ds  Approved  and  Cited  by  the  United  States  Environmental  Protection  Agency."  Supplement  to  the  Fifteenth 
Edition  of  Standard  MettxxJs  for  the  Examination  of  Water  and  Wastewater  (1981) 

'"  The  use  of  normal  and  differential  pulse  voltage  ramps  to  increase  sensitivity  and  resolution  is  acceptable 

'f'  The  approved  metfiod  is  that  cited  m  Standard  Methods  for  the  Examination  of  Water  and  Wastewater,  I4th  Edition,  1976. 

•  •  t  «  •  «  « 

'"Copper,  Biocmchoinate  Method,  Method  8506,  Hach  fHandbook  of  Water  Analysis,  1979,  Hach  Chemical  Company,  P.O.  Box  389, 
Loveland,  CO  80537 


1987 


UM  I 


■'  Iron,  1,10-Phenanthroline  Method,  Method  8008,  1980,  Hach  Chemical  Company  P  0  Box  389.  Loveland.  CO  80537, 
^^  Manganese,  Periodate  Oxidation  Method,  Method  8034,  Hach  Handbook  of  Wastewater  Analysis,  1979,  pages  2-113  and  2-117,  Hach 
Chemical  Company,  Loveland,  CO  80537, 

•  ••*••• 

'^*  Approved  metfxxis  for  the  analysis  of  sitver  m  industrial  wastewaters  at  concentrations  of  1  mg,  L  and  above  are  inadequate  where  silver 
exists  as  an  inorganic  halide  Silver  halides  such  as  the  bromide  and  chlonOe  are  relatively  insoluble  in' reagents  such  as  nitric  acid  but  are  readily 
soluble  in  an  aqueous  buffer  of  sodium  thiosuifate  and  sodium  hydroxide  to  a  pH  of  12.  Therefore,  for  levels  of  silver  above  1  mg/L,  20  mL  of 
sample  should  be  diluted  to  100  mL  by  adding  4C  mL  each  of  2  M  Na^SiCb  and  2  M  NaOH.  Standards  should  be  prepared  in  the  same  manner. 
For  levels  of  silver  below  1  mg/L  the  approved  method  is  satisfactory, 

•  •••••• 

■'-Zinc.  Zincon  Method.  Method  8009,  Hach  Handbook  of  Water  Analysis,  1979,  pages  2-231  and  2-233,  Hach  Chemical  Company, 
Loveland,  CO  80537 

"  Direct  Current  Plasma  (DCP)  Optical  Emission  Spectrometric  Method  for  Trace  Elemental  Analysis  of  Water  and  Wastes,  Method 
AES0029,  ■  1986  Beckman  Instruments  Inc  .  Campus  Drive  at  Jamtx>ree  Boulevard,  Irvine,  CA  97213, 


[FR  Doc,  8"-19«>48  Filed  9-2-87,  8:45  a.m.) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Part  136 

lFRL-3197-4(a)l 

Guidelines  Establishing  Test 
Procedures  for  the  Analysis  of 
Pollutants 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Proposed  regulation. 

summary:  On  October  26. 1984,  the  EPA 

published  final  and  interim  final  rules 
rf3vising  Guidelines  Establishing  Test 
Procedures  for  the  Analysis  of 
Pollutants  under  the  Clean  Water  Act, 
49  FR  432341-43436,  These  rules  are 
published  at  40  CFR  Part  136.  The 
Virginia  Electric  Power  Company  and 
others  filed  a  lawsuit  challenging  these 
regulations.  A  final  Settlement 
Agreement  was  arrived  at  by  the  parties 
in  which  the  Agency  agreed  to  propose 
certain  changes  to  the  regulations  and 
make  certain  clanfications  in  the 
Federal  Register.  Today's  proposal  and 
clarifications  are  a  step  in  satisfying 
that  agreement.  This  action  proposes 
that  the  results  of  certain  validation 
studies  for  the  inductively  coupled 
plasm.a,  and  the  flame  and  furnace 
atomic  absorption  tests  procedures  be 
made  a  part  of  40  CFR  Part  136.  EPA 
also  proposes  to  amend  the  procedures 
for  approving  alternate  methods  by 
adding  an  opportunity  for  comments  on 
the  test  procedures  before  they  are 
approved  for  nationwide  use.  In 
addition,  this  action  proposes  to  clarify 
EPA's  views  on  the  equivalency  of 
methods  approved  under  Part  136. 
Though  not  compelled  by  the  settlement 
agreement,  the  option  to  preserve 
samples  for  oil  and  grease 
determinations  with  HCl  in  place  of 
H2SO4  is  also  proposed. 
DATE:  Comments  on  this  proposal  must 
be  submitted  on  or  before  October  19. 
1987. 

ADDRESS:  Send  comments  to  Mr.  Robert 
Graves.  Environmental  Monitoring  and 
Support  Laboratory,  Office  of  Research 
and  Development,  U.S.  Environmental 
Protection  Agency.  Cincinnati,  Ohio 
45268. 

All  supporting  materials  pertinent  to 
the  development  of  this  proposal  are 
included  in  the  f^iblic  Docket  located  at 
Room  2404  EPA  Headquarters, 
Washington.  DC.  The  Public  Docket  is 
available  to  the  public  from  900  a.m.  to 
4:00  p.m.  for  inspection  and  copying.  The 
materials  included  in  the  public  docket 
are: 


1.  Settlement  Agreement,  Virginia 
Electric  Power  Co.,  et  al.  v.  U.S. 
Environmental  Protection  Agencv,  et  al., 
No.  84-2227.  4th  Cir..  dated  July  12, 1985. 

2.  'EPA  Method  Study  27,  Method 
200.7.  Trace  Metals  by  ICP "  EPA  600/4- 
85-051. 

3.  "EPA  Method  Study  31,  Trace 
Metals  by  Atomic  Absorption  (Furnace 
Techniques)"  EPA  600/4-85-070. 

4.  "USEPA  Method  Study  7,  Analyses 
for  Trace  Metals  in  Water  by  Atomic 
Absorption  Spectroscopy  (Direct 
Aspiration)  and  Colorimetry"  EPA  600/ 
4-86-025- 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Hubert  Gra\'es.  address  above. 
lelephone  number:  (513)  56^-7315. 
SUPPUEMENTARY  INFORMATION: 

I.  Authority  and  Background 

This  regulation  is  proposed  under 
authority  of  sections  304(h)  and  501(a)  of 
the  Clean  Water  Act,  33  L'.SC,  1251  et 
seq  (the  Federal  Water  Pollution  Control 
Act  Amendments  of  1972  as  amended  by 
the  Clean  Water  Act  of  1977)  (the 
"Act").  Section  304(h)  of  the  Act 
requires  the  Administrator  of  the  EPA  to 
"promulgate  guidelines  establishing  test 
procedures  for  the  analysis  of  pollutants 
that  shall  include  the  factors  which  must 
be  provided  in  any  certification 
pursuant  to  section  401  of  this  Act  or 
permit  application  pursuant  to  section 
402  of  this  Act."  Section  501|a)  of  the 
Act  authorizes  the  Administrator  to 
"prescribe  such  regulations  as  are 
necessary  to  carry  out  his  functions 
under  this  Act," 

EPA  promulgated  "Guidelines 
Establishing  Test  Procedures  for  the 
Analysis  of  Pollutants"  in  40  CFR  Part 
136  on  October  16,  1973  (.38  FR  28758), 
These  guidelines,  which  were  amended 
on  December  1,  1976  (41  FR  52780). 
provided  test  procedures  for  115  well 
known  pollutants  and  pollutant 
parameters,  including  metals  and  a 
number  of  organic  compounds. 

On  October  26.  1984,  the  EPA 
promulgated  regulations  in  the  Federal 
Register  (49  FR  43234)  which  further 
amended  Part  136,  These  amendments 
approved  gas  chromatographic  (GCl,  gas 
chromatographic/ mass  spectrometric 
(GC/MS).  and  high  pressure  liquid 
chromatographic  (HPLC)  methods  for 
the  analysis  of  the  111  toxic  organic 
"priority"  pollutants,  an  analytical 
method  for  carbonaceous  biochemical 
oxygen  demand  (CBOD),  a  m.ethod  for 
metals  by  inductively  coupled  plasma 
spectrophotom.etry  (ICP),  and 
mandatory  sample  container, 
preservation  and  holding  time 
requirements.  The  test  procedures  for 
the  organic  pollutants  included 


provisions  for  performance  criteria  that 
the  laboratory  must  meet.  These 
provisions  were  promulgated  as  an 
interim  final  rule.  A  correction  notice 
was  published  on  January  4, 1985,  (50  FR 
690-697).  EPA  also  published  technical 
amendments  to  those  regulations  in  the 
Federal  Register  of  June  30, 1986  (51  FR 
23692). 

The  Virginia  Electric  Power  Company 
and  others  (VEPCO)  challenged  the 
October  1984  regulations  ( Virginia 
Electric  Power  Co..  et  al.  v.  U.  S. 
Environmental  Protection  Agency,  el  al.. 
No.  84-2227,  l4th  Cir.  filed  November  9. 
19841).  In  settling  that  challenge.  EPA 
and  the  parties  entered  into  a  settlement 
agreement  ()uly  12, 1985).  In  the 
settlement.  EPA  agreed  to  make 
available  for  comment  certain  studies 
assessing  the  performance  of  three 
analytical  methods  and  to  propose 
statements  of  precision  and  bias  for 
these  methods  based  on  the  studies. 
¥.V.\  also  agreed  to  propose  a  change  to 
40  CFR  136.5  to  allow  an  opportunity  for 
notice  and  comment  prior  to  final 
approval  of  new.  alternate  test  methods 
for  nationwide  use.  In  addition,  EPA 
agreed  to  propose  a  clarification  in  the 
preamble  of  these  proposed  regulations 
concerning  the  use  of  the  term 
"equivalent"  in  approving  test  methods. 
The  Agency  further  agreed  to  take  final 
action  on  these  proposals.  The 
settlement  agreement  is  a  part  of  the 
public  record  for  this  rulemaking. 

II.  Proposed  Precision  and  .Accuracy 
Amendments  to  .^nalybcal  Methods 

El'/\  agreed  to  propose  accuracy  (as 
recovery)  and  precision  (as  single- 
analyst  and  multilaboratory  standard 
deviation)  information  for  incorporation 
into  three  analytical  methods  for  the 
analysis  of  metals:  inductively  coupled 
plasma  (ICP).  flame  atomic  absorption 
(FLAA).  and  graphite  furnace  atomic 
absorption  (GF.-X.A)  test  procedures. 
Publication  of  the  precision  and 
accuracy  data  is  simply  a  publication  of 
record  support  for  EPA's  choice  of 
analytical  methods.  The  data  should 
indicate  to  the  methods  user  what  kind 
of  performance  to  expect.  However,  EJ'.A 
is  not  setting  performance  criteria  by 
publication  of  this  data  and  EP.A  does 
not  intend  that  this  information  be  used 
in  enforcement  actions  to  avoid  liability 
based  on  Discharge  Monitoring  Reports. 
Variability  factors  are  already  routinely 
taken  into  account  when  effluent 
limitation  guidelines  are  established  or 
when  permit  limitations  are  set.  See. 
e.g..  Student  Public  Interest  Research 
Group  V.  Tenneco  Polymers.  Inc..  602F. 
Supp.  1394  (D.N.I.  1985);  SPIRG.  v. 
American  Cyanamid  Co.,  23  ERC  2044 
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(D.N.).  1985);  SPIRG  v.  Georgia-Pacific. 
615F.  Supp.  1419  (D.N.J.  1985)  (all 
holding  that "'  "margin  of  analytic  error' 
in  test  methods  may  not  be  taken  into 
account  to  avoid  liability  based  on  self- 
reported  exceedances)." 

Both  FLAA  and  GFAA  test  procedures 
have  been  approved  methods  since  1973 
but  the  recovery  and  precision 
statements  published  for  the  methods 
were,  for  the  most  part,  limited  to  data 
gathered  by  a  single  laboratory.  The  ICP 
test  procedure  included  the  results  of  a 
preliminary  EPA  multilaboratory  study 
when  approved  in  the  1984  final  rule,  but 
did  not  incorporate  the  recovery  and 
precision  results  from  the  multi- 
laboratory  study  discussed  below.  The 
recovery  and  precision  results  from 
EPA's  multilaboratory  studies  are  now 
available  for  FLAA,  GFAA,  and  ICP  and 
are  being  proposed  for  incorporation 
into  the  currently  approved  EPA 
methods.  In  addition,  although  not  part 
of  the  settlement  agreement,  the  Agency 
proposes  to  incorporate  recovery  and 
precision  statements  into  an  approved 
EPA  colorimetric  procedure  that  was 
included  in  the  same  interlaboratory 
study  as  the  FLAA  methods. 

1.  ICP  Method — The  Reference 
Interlaboratory  Study  Is  Described  in 
the  EPA  Report,  "EPA  Method  Studv  27. 
Method  200.7  Trace  Metals  by  ICP' 
(EPA  600/4-85-€51) 

This  study  was  based  upon  Youden's 
non-replicative  plan  for  collaborative 
tests  of  analytical  methods.  Five  Youden 
pairs  of  spike  materials  were  prepared. 
Five  water  types  (3  industrial 
wastewaters,  drinking  water,  and  one 
surface  water)  were  each  spiked  with 
three  Youden  pair  concentrations  of  27 
elements  (Aluminum,  Antimony, 
Arsenic.  Barium.  Beryllium,  Boron, 
Cadmium,  Calcium,  Chromium.  Cobalt. 
Copper,  Iron.  Lead,  Lithium,  Magnesium. 
Manganese.  Molybdenum,  Nickel. 
Potassium,  Selenium.  Silicon.  Silver. 
Sodium,  Strontium,  Thallium,  Vanadium, 
and  Zinc)  and  analyzed  after  both  a 
"hard  "  and  a  "soft"  digestion  procedure. 
In  addition,  reagent  water  was  spiked  at 
all  five  concentrations  with  the  27 
elements.  The  reagent  water  data  were 
used  as  a  reference  against  which  all 
other  matrix  recovery  data  were 
compared.  All  samples  were  analyzed 
by  Method  200.7.  provided  by  the 
Environmental  Monitoring  and  Support 
Laboratory  in  Cincinnati.  Twelve 
laboratories  participated  in  the  study. 

The  study  design  and  data  treatment 
are  essentially  identical  to  that  used  in 
earlier  studies  of  the  600-series  methods 
for  organic  compounds.  The  statistical 
analyses  included  rejection  of  outliers, 
estimation  of  mean  recovery,  estimation 


of  single-analyst  and  overall  precisions, 
and  tests  for  the  effects  of  water  type 
and  digestion  technique  on  recovery  and 
precision.  Mean  recovery  in  the 
reference  study  was  generally  expressed 
as  a  linear  regression  function  of  the 
spike  concentration.  Precision  was 
generally  expressed  as  separate  linear 
regression  functions  of  the  mean 
recovery  that  defined  both  overall  and 
single-analyst  precision  of  the  method. 

Low  concentrations  levels  for 
aluminum,  boron,  and  silica  were 
affected  in  the  reference  study  by 
contamination  of  the  spiking  material 
from  the  borosilicate  glass  ampules  used 
in  the  study.  Precision  and  recovery 
data  were  accordingly  poorer  for  these 
elements  at  the  lower  concentrations 
than  would  have  otherwise  been 
expected.  High  endogenous  levels  of 
some  of  the  elements  in  specific 
effluents  made  evaluation  of  data  for 
precision  and  recovery  difficult.  This 
problem  was  inherent  in  the  study 
design  and  the  selection  of  "real  world" 
effluents.  The  lowest  concentration  level 
selected  for  barium  proved  to  be  too  low 
for  a  number  of  participating 
laboratories  to  detect. 

In  the  reference  ICP  study,  aluminum, 
barium,  beryllium,  boron,  cobalt,  copper, 
iron,  magnesium,  manganese,  nickel, 
selenium,  silver,  strontium,  vanadium, 
and  zinc  indicated  matrix  effects  of 
some  significance.  Digestion  method 
was  shown  to  have  an  effect  on 
recovery  and/or  on  precision  for  many 
of  the  27  elements  studied.  Soft 
digestion  showed  better  results  for  nine 
of  these  elements.  Five  elements 
indicated  variable  advantages  of 
digestion  type  for  individual  matrices, 
while  two  indicated  better  recovery  or 
precision  was  achieved  with  hard 
digestion. 

The  reagent  water  matrix  for  the  ICP 
method  study  was  spiked  at  five 
concentration  levels,  although  only  three 
concentration  levels  were  used  at  any 
one  time  to  generate  the  regression 
equations  in  the  final  report.  Since 
sample  matrices  were  only  spiked  at 
three  selected  concentration  levels,  the 
same  concentration  levels  from  the 
reagent  water  data  base  were  used  to 
develop  regression  equations  that  were 
used  to  test  for  matrix  effects.  For  the 
recovery  and  precision  statements  to  be 
included  in  the  ICP  method.  EPA  is 
proposing  that  the  data  from  all  five 
reagent  water  concentrations  be  used  to 
develop  the  equations. 

EPA  proposes  to  incorporate  the 
recovery  and  precision  statements  into 
Method  200.7  by  directly  amending  the 
language  of  section  13  of  the  method  in 
Appendix  C  of  40  CFR  Part  136. 


2.  GFAA  Methods— The  Reference 
Interlaboratory  Study  Is  Described  in 
the  EPA  Report.  'EPA  Method  Study  31. 
Trace  Metals  by  Atomic  Absorption 
(Furnace  Techniques)" (EPA  600/4-65- 
070) 

This  study  also  employed  Youden's 
non-replicative  plan  for  collaborative 
tests  of  analytical  methods.  Twelve 
Youden  pairs  of  spike  materials  were 
prepared.  Five  water  types  (three 
industrial  wastewaters,  drinking  water, 
and  surface  water)  were  each  spiked 
with  three  Youden  pair  concentrations 
of  18  elements.  In  addition,  reagent 
water  was  spiked  at  all  concentrations 
(up  to  12  different  levels)  with  the  18 
elements.  The  reagent  water  data  were 
used  as  a  reference  against  which  all 
other  matrix  test  data  were  compared. 
Ten  laboratories  participated  in  the 
study. 

The  elements  and  the  EPA  methods 
employed  in  the  reference  study  were: 

Aluminum  (Method  202.2) 
Antimony  (Method  204.2) 
Arsenic  (Method  206.2) 
Barium  (Method  208.2) 
Beryllium  (Method  210.2) 
Cadmium  (Method  213.2) 
Chromium  (Method  218.2) 
Cobalt  (Method  219.2) 
Copper  (Method  220.2) 
Iron  (Method  236.2) 
Lead  (Method  239.2) 
Manganese  (Method  243.2) 
Nickel  (Method  249.2) 
Selenium  (Method  270.2) 
Silver  (Method  272.2) 
Thallium  (Method  279.2) 
Vanadium  (Method  286.2) 
Zinc  (Method  289.2) 

As  with  the  ICP  study,  the  statistical 
analyses  included  rejection  of  outliers, 
estimation  of  mean  recovery,  estimation 
of  single-analyst  and  overall  precisions, 
and  tests  for  the  effects  of  water  type  on 
recovery  and  precision.  Linear 
regression  functions  were  generally  used 
to  express  recovery  as  a  function  of  the 
spike  concentration  and  precision  as 
functions  of  the  mean  spike  recovery. 

Aluminum,  iron  and  zinc  analyses 
were  erratic  with  a  high  percentage  of 
outliers  due  to  contamination.  High 
endogenous  levels  of  some  of  the 
elements  fe.g.  manganese  in  the  surface 
waters)  led  to  high  outlier  rates  at  low- 
concentration  spikes  and  made  data 
evaluation  of  limited  value.  The  lowest 
concentration  levels  studied  for 
beryllium,  cadmium,  manganese  and 
silver  were  erratic  and  may  have  been 
too  low  for  some  participating 
laboratories  to  detect.  In  the  reference 
study,  arsenic,  beryllium,  nickel. 
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selenium,  silver,  and  thallium  indicnted 
matrix  effects  of  some  significance. 

The  reagent  water  matrix  for  the 
GFAA  method  study  was  spiked  at  up  to 
12  concentration  levels,  depending  upon 
the  element.  As  with  the  ICP  study,  the 
reference  study  developed  a  series  of 
regression  equations  with  the  reagent 
water  data  to  match  the  three 
concentrations  added  to  the  individual 
sample  matrices  used  in  testing  for 
matrix  effects.  For  the  recovery  and 
precision  statement  the  Agency  is 
proposing  for  inclusion  in  the  GFAA 
methods,  equations  have  been 
developed  using  results  for  all  reagent 
water  concentrations  employed  in  the 
study. 

The  Agency  has  incorporated  the 
interlaboratory  method  study  results 
into  a  statement  of  recovery  and 
precision  for  each  GFAA  method.  These 
statements  are  proposed  in  today's 
action  to  be  added  to  40  CFR  Part  136  as 
Appendix  D  and  incorporated  through 
footnote  into  Table  IB.  This  action 
serves  to  incorporate  these  data  into  the 
approved  methods  until  such  time  as  the 
EPA  manual  of  methods  can  be 
amended  to  permit  these  statements  to 
be  incorporated  by  reference. 

3.  FLAA  Methods— Thp  Reference 
Interlaboratory  Studv  Is  Described  in 
the  EPA  Report.  'VSEPA  Method  Study 
7,  Analyses  for  Trace  Metals  in  Water 
by  Atomic  Absorption  Spectroscopy 
[Direct  Aspiration)  and  Colorinietry" 
(EPA  600/4-86/025) 

The  reference  study,  originally 
conducted  in  1972,  employed  three 
Youden  pairs  of  spike  materials.  These 
materials  were  added  to  reagent  water 
and  to  a  natural  water  (river,  lake, 
estuary,  tap,  wastewater,  etc.)  of  the 
analyst's  choice.  The  reagent-water  data 
were  used  as  a  reference  against  which 
all  other  data  were  compared.  A  total  of 
116  laboratories  participated,  at  least  in 
part,  in  the  method  study. 

The  atomic-absorption  and 
colorimetric  methods  used  in  the  study 
were  taken  from  the  1971  edition  of  the 
Agency's  "Manual  for  Methods  of 
Chemical  Analysis  of  Water  and 
Wastes. "  Elements  and  methods 
included  in  the  study  (along  with 
method  numbers  for  the  equivalent 
methods  in  Table  IB  of  this  part)  are: 


Mnnganese 
Zinc 


FLAA 
FLAA 


Method  243.1 
Method  289.1 


Aluminum 

FLAA 

Method  202.1 

Arsenic 

Colorimel.'ic 
(SDDC) 

Method  206.4 

Cadmium 

FLAA 

Method  213.1 

Chromium 

FLAA 

Method  218.1 

Copper 

Klj\A 

Method  220.1 

iron 

FLAA 

Method  236.1 

Lead 

FLAA 

Method  239.1 

The  low  Youden  concentration  for  the 
FLAA  methods  was  selected  to 
challenge  direct  aspiration  detection 
limits.  Analysts  were  instructed  to  use 
the  extraction  procedure  involving 
chelation  with  ammonium  pyrrolidine 
dithiocarbamate  and  extraction  with 
methyl  isobutyl  ketone  if  problems  with 
detection  were  encountered.  Some 
participants  employed  alternate 
concentration  techniques,  such  as 
evaporation,  to  improve  their  detection 
limits.  Laboratones  also  selected  their 
own  level  of  participation,  and  total 
participants  varied  from  element  to 
element.  At  the  conclusion  of  the  study, 
statistical  summaries  of  mean  recovery 
and  standard  deviation  in  the  water  of 
choice  were  calculated  for  each  spike 
concentration.  These  data  were 
published  in  the  1974  edition  of  the  EPA 
methods  manual. 

As  part  of  the  settlement  agreement, 
the  Agency  has  reprocessed  the 
analytical  data  gathered  in  this  study 
according  to  the  procedures  used  for  the 
ICP  and  GFAA  method  studies.  These 
relatively  modem  techniques  (patterned 
after  the  1977  ASTM  procedure  D2777- 
77)  were  used  for  the  rejection  of 
outliers,  estimation  of  mean  recovery, 
estimation  of  smgle-analyst  and  overall 
precision,  and  testing  for  the  effect  of 
water  type  on  recovery  and  precision. 
Some  accommodations  were  made  in 
the  data  processing  due  to  the  study 
design.  For  example,  a  com.puter 
software  limitatitsn  restricted  the  size  of 
the  data  sets  to  50.  Therefore,  when 
more  than  50  laboratories  submitted 
data,  participants  were  randomly 
selected  from  the  total  population  until 
50  data  sets  were  obtained. 

Laboratories  that  analyzed  the  low 
Youden  concentration  by  direct 
aspiration  FLAA  produced  very  erratic 
data.  The  precision  and  recovery 
produced  through  sample  concentration 
by  chelation-extraction  and  sample 
concentration  by  evaporation  were 
better  but  still  somewhat  disappointing. 
For  the  FI^A  methods,  only  the  middle 
and  upper  Youden  concentrations  were 
used  to  develop  the  statements  of 
precision  and  recovery. 

The  Agency  has  incorporated  the 
interlaboratory  method  study  results 
into  a  statement  of  recovery  and 
precision  for  each  FLAA  method,  and 
for  the  arsenic  colorimetric  procedure. 
These  statements  are  proposed  to  be 
added  to  40  CFR  Part  136  as  Appendix  D 
and  incorporated  through  footnote  info 
Table  ID.  As  with  the  GFAA  methods, 
this  action  serves  to  incorporate  these 
data  into  the  approved  methods  until 


such  time  as  the  referenced  methods  can 
themselves  be  amended. 

in.  Proposed  .Amendments  to  Approval 
of  Alternate  Test  Procedures  for 
Nationwide  Lse 

Under  Part  136,  EPA  has  two 
procedures  for  approval  of  test 
procedures  not  already  listed  under  Part 
136  upon  application  from  persons 
outside  the  Agency.  Responsible 
persons  or  firms  holding  a  discharjje 
permit  may  apply  for  approval  of  a 
method  for  either  "Regionar"  or 
"p.ationwide""  use.  The  purpose  of  this 
program  is  to  encourage  the 
development  of  innovative  analytical 
methods  and  to  allow  applicants  to  use 
these  new  test  methods,  where 
appropriate  for  a  given  pollutant  or 
parameter.  Sections  136.4  and  136.5 
contain  the  application  and  approval 
requirements. 

In  the  VEPCO  settlement,  EPA  agreed 
to  propose  to  modify  the  existing 
procedures  for  approval  of  alternate  test 
procedures  for  nationwide  use  to  allow 
opportunity  for  public  notice  and 
comment.  Under  the  existing  regulations 
(40  CFR  136,5(el).  the  Director  of  the 
F'PA  Environmental  Monitoring  and 
Support  Laboratory — Cincinnati  [EMSL- 
Cl)  is  to  notify  the  applicant  of  his 
recommendation  to  the  Administrator  to 
approve  or  reject  an  application  or 
specify  additional  information 
necessary  to  review  the  application. 
Alternate  methods  which  the 
Administrator  determines  satisfy  the 
applicable  requirements  of  Part  136  are 
to  be  approved;  notice  of  any  final 
determination  is  to  be  submitted  for 
publication  in  the  Federal  Register 
within  15  days  after  such  determination. 
EPA  agreed  to  propose  a  modification  to 
this  procedure  to  allow  an  opportunity 
for  public  notice  and  comment  prior  to 
final  EPA  acceptance  of  an  alternate 
lest  method  for  nationwide  use.  The 
notice  and  comment  opportunity  is  to 
extend  to  all  the  factual  bases  of  EP.\- 
proposed  acceptance  of  the  test  method, 
including  any  performance  data 
submitted  by  the  applicant  and  any 
available  EP,^  analysis  of  those  data. 
VEPCO  sought  this  proposal  because 
they  believed  that  ai'fected  industries 
should  have  an  opportunity  to  submi! 
their  views  on  use  of  new  test  methods. 
EPA  believes  that  public  comment  on 
proposed  alternate  methods  will  bent-fit 
both  the  public  and  the  Agency. 

In  addition  to  proposing  an 
opportunity  for  comment  on  the 
Administrator's  intention  to  approve  dn 
application  for  nationwide  use,  ElPA  is 
proposing  to  delete  the  requirement  that 
these  determinations  be  submitted  for 
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publication  within  15  days;  EPA  is 
retaining  the  requirement  that  the  final 
decision  be  published  in  the  Federal 
Register. 

IV.  Clarification  of  Use  of  the  Term 
"Equivalent"  in  Approving  Test  Methods 

For  each  regulated  water  pollutant  or 
parameter,  the  Administrator  has 
approved  an  array  of  analytical  methods 
which  have  been  judged  to  provide 
analytical  data  of  a  quality  that  is 
acceptable  under  the  Clean  Water  Act. 
In  the  past,  the  Agency  has  occasionally 
described  certain  Part  136  approved  test 
procedures  as  "equivalent"  {see  e.g.  49 
FR  43238  and  43247).  VEPCO  requested 
a  clanrication  of  use  of  this  term.  For 
any  given  parameter,  the  array  of 
approved  methods  will  not  necessarily 
give  the  same  precision,  accuracy 
(recovery  of  spikes),  or  detection  limits 
when  repeated  aliquofs  of  samples  are 
analyzed.  Therefore,  they  are  not 
necessarily  statistically  equivalent 
methods  and  have  been  designated 
"approved  test  procedures  '  in  the 
Tables  given  in  §  136.3  of  40  CFR  Part 
136.  The  approval  of  any  array  of 
methods  allows  NPDES  permittees  to 
select  the  analytical  option  which  is  best 
suited  to  their  monitoring  requirements 
and  that  will  minimize  their  monitoring 
costs. 

V.  Preservation  of  Samples  for  Oil  and 
Grease 

The  Agency  has  recognized  a  problem 
with  the  use  of  sulfuric  acid  as  a 
preservative  for  oil  and  grease 
determinations  in  certain  types  of 
wastewater  samples.  Samples 
containing  high  concentrations  of 
polyvalent  metals-petroleum  production 
brines,  for  example,  will  incur  heavy 
precipitation  upon  acidification  with 
sulfuric  acid.  The  precipitation,  which 
affects  the  reliability  of  the 
measurement  can  be  avoided  if 
hydrochloric  acid  is  used  instead  of 
sulfuric  acid.  The  Agency  proposes  to 
allow  this  optional  preservation 
procedure. 

V'l.  Regulatory  Analysis 

(a)  Under  Executive  Order  12291,  the 
Agency  must  judge  whether  a  regulation 
is  "major"  and  therefore  subject  to  the 
requirement  of  a  "Regulatory  Impact 
Analysis. '  This  regulation  is  not  major 


for  the  following  reasons:  (1)  It  only 
prescribes  analytical  methods  and 
sample  handling  requirements  that 
ensure  a  uniform  measure  of  pollutants 
across  all  wastewater  discharges  within 
minimum  acceptance  criteria.  It  does  not 
require  that  analyses  actually  be  made. 
The  purpose  is  to  ensure  that  the  quality 
of  the  environmental  monitoring  data 
meet  certain  minimum  standards. 

(2)  The  impact  of  this  regulation  will 
be  far  less  than  $100  million. 

(a)  The  regulation  affects  unit 
monitoring  costs  for  other  regulatory 
programs,  e.g.,  effluent  guidelines 
regulations  and  the  implementation 
regulations  of  the  National  Pollutant 
Discharge  Elimination  System  (NPDES), 
and  the  pretreatment  programs. 
However,  it  does  not  impose  those  costs. 
In  fact,  the  monitoring  costs  for  other 
programs  are  considered  in  each  other 
rulemaking.  This  is  appropriate  because 
total  (rather  than  unit)  monitoring  costs 
are  determined  by  the  monitoring 
provisions  of  those  other  regulations. 

(b)  This  regulation  has  deliberately 
provided  approval  of  several  analytical 
options  for  most  compounds.  This  often 
allows  NPDES  permittees  to  select  the 
option  that  is  best  suited  to  their 
particular  monitoring  requirements  and 
that  will  minimize  their  monitoring 
costs. 

(c)  Further,  through  the  equivalency 
provisions,  these  test  procedure 
guidelines  have  been  designated  to 
encourage  the  development  of 
innovative  analytical  methods  by  the 
private  sector  and  to  encourage  the 
competitive  viability  of  the  instrument 
manufacturing  industry.  The 
equivalency  provision  also  allows 
individual  dischargers  to  gain  approval 
of  analytical  systems  of  their  own 
design  that  may  further  reduce  their 
total  monitoring  costs. 

(3)  The  impact  of  compliance  with 
these  regulations  will  not  be 
concentrated  on  any  particular  sectors 
of  American  industry. 

(b)  Under  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601.  et  seq.,  EPA  is 
required  to  determine  whether  a 
regulation  will  significantly  affect  a 
substantial  number  of  small  entities  so 
as  to  require  a  regulatory  analysis.  The 
regulation  requires  no  new  reports 
beyond  those  already  required.  The 


analytical  techniques  approved  here 
either  can  be  handled  by  small  facilities, 
or  are  widely  available  by  contract  at  a 
reasonable  price.  Therefore,  in 
accordance  with  5  U.S.C.  605(b),  I 
hereby  certify  that  this  rule  will  not 
have  a  significant  adverse  economic 
impact  on  a  substantial  number  of  small 
facilities. 

(c)  The  equivalency  information 
provision  in  this  rule  has  been  submitted 
for  approval  to  the  Office  of 
Management  and  Budget  (0MB)  under 
the  Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq.  It  is  not  effective  until 
0MB  approves  it  and  a  technical 
amendment  to  that  effect  will  be 
published  in  the  Federal  Register. 

VII.  Request  for  Comments 

EPA  requests  public  analysis, 
comments  and  information  on  aspects  of 
this  proposal.  Comment  is  specifically 
solicited  on  the  amendment  to  the 
approval  procedure  for  nationwide 
applications  for  alternate  test 
procedures.  EPA  has  attempted  to 
provide  a  mechanism  for  public  review 
and  participation  in  the  approval  of  such 
procedures,  while  also  attempting  to 
minimize  unnecessary  delays  in 
obtaining  these  approvals. 

List  of  SubjecU  in  40  CFR  Part  136 

Water  pollution  control. 
Dated:  August  14,  1987. 
Lee  M.  Thomas, 

Administrator. 

In  consideration  of  the  preceding,  EPA 
proposes  to  amend  Chapter  I, 
Subchapter  D  of  Title  40  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  136— [AMENDED] 

1.  The  authority  citation  for 

Part  136  continues  to  read  as  follows: 

Authority:  Sees.  301.  304(h).  307,  and  501(aJ 
Pub.  L.  95-217.  Stat.  1566.  et.  seq.  (33  U.S.C. 
1251,  et  sag.)  (The  Federal  Water  Pollution 
Control  Act  Amendments  of  1972  as  amended 
by  the  Clean  Water  Act  of  1977), 

2.  In  §  136.3.  Table  IB  is  amended  by 
revising  the  column  headings  and  by 
adding  a  new  footnote  34  to  read  as 
follows:  I 

§  136 J    Identification  of  test  procedures. 


UM  I 
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Table IB- 

-List  of  Approved  Inorganic  Test  Procedures 

Parameter,  Units  an6  Method 

Reference  (Method  No  or  page) 

Std  Methods                ASTM                   USGS ' 

Other 

•                              • 

•                                •                                •                                • 

• 

'*  The  precision  and  recovery  statenrients  for  the  atomic  absorption  direct  asfwration  and  graphite  furnace  rr>ethods,  ar>d  for  the 
spectrophotometnc  SDDC  method  tor  arsenic  that  are  detailed  in  Appendix  D,  Precision  and  Recovery  Stater^ents  'or  Methods  for  Measamg 
Melals"  of  this  Part  136  are  ir>corporated  by  relerence  into  the  respective  methods  citea  m  t^ls  coiurir, 

3.  In  §  136.3.  Table  11.  under  Table  IB- Inorganic  Tests,  by  revising  the  entry  41.  "Oil  and  grease",  to  read  as  follows: 
§  136.3    Identification  of  test  procedures. 

•  *  •  «  •  >. 

Table  II.— Required  Containers,  Preservation  Techniques,  and  Holding  Times 


Pararrv 
eter 


No./NafT>e 


Contain- 
er ' 


Preservation  ■ 


Maximum 
nokV>g 

time  * 


Table  IB — Inorganic  Tests: 


41 


Oil  and  Grease G 


Cool,  4  'C  HCi  Of  htSO.  to  pH  <2 28  days 


4.  In  §  136.5  by  revising  paragraph  (e) 
to  read  as  follows: 

§  136.5    Approval  of  alternate  test 
procedures. 

•         «         *         *         * 

(e)  Approval  for  notioriwide  use.  (1) 
Within  60  days  of  the  receipt  by  the 
Director  of  the  Environmental 
Monitoring  and  Support  Laboratory- 
Cincinnati  (EMSL-CI]  of  an  application 
for  an  alternate  lest  procedure  for 
nationwide  use,  the  Director  of  ElMSL- 
CI  shall  notify  the  applicant  in  writing 
whether  the  application  is  complete.  If 
the  application  is  incomplete,  the 
applicant  shall  be  informed  of  the 
information  necessary  to  make  the 
appHcation  complete. 

(2)  Within  90  days  of  the  receipt  of  a 
complete  package:  EMSL-CI  shall 
perform  any  analysis  necessar>'  to 
determine  whether  the  alternate  method 
satisfies  the  applicable  requirements  of 
this  part;  and  the  Director  of  EMSL-CI 
shall  recommend  to  the  Administrator 
that  he/she  approve  or  reject  the 


application  and  shall  also  notify  the 
applicant  of  such  recommendation. 

[3)  As  expeditiously  as  practicable,  an 
alternate  method  determined  by  the 
Administrator  to  satisfy  the  applicable 
requirements  of  this  Part  shall  be 
proposed  by  EP.A  for  incorporation  in 
subsection  136.3  of  40CFR  Part  136,  EPA 
shall  make  available  for  review  all  the 
factual  bases  for  its  proposal,  including 
any  performance  data  submitted  by  the 
applicant  and  any  available  EP.A 
analysis  of  those  data, 

(4]  Following  a  period  of  public 
comment  not  to  exceed  60  days,  EP/K 
shall,  as  expeditiously  as  practicable, 
publish  in  the  Federal  Register  a  final 
decision  to  approve  or  reject  the 
alternate  method. 

5,  In  Appendix  C  to  Part  136,  by 
revising  section  13.1.  adding  Reference 
14.10,  and  revising  Table  4  to  read  as 
follows: 

Appendix  C  to  Part  136 — Inductively 
Coupled  Plasma-Atomic  Emission 
Spectrometric  Method  for  Trace  E3ement 
Analysis  of  Water  and  Wastes,  Method  200.7 


13.  Precision  and  Accuracy 

13.1    An  interlaboratory  study  of  metal 
analyses  by  this  method  was  conducted  by 
the  Quality  Assurance  Branch  IQAB)  of  the 
F.nvironmental  Monitonnj;  and  Support 
Laboratory — Cincinnati  (EMSL-Cinc;nna!i). 
Synthetic  concentrates  containing  vanous 
levels  of  the  twenty-five  elements  listed  m 
Table  4  were  added  to  reagent  water,  surface 
water,  dr;n)(,ing  water  and  three  effluents 
These  samples  v^ere  digested  by  both  the 
total  digestion  procedure  19.31  and  the  tolel 
recoverable  procedure  19.4  i.  Results  fur  both 
digestions  for  the  twenty-five  elements  in 
reagent  water  are  given  m  Table  4.  results  for 
the  other  matrices  can  be  found  m  Reference 
14.10. 

14.  References 


14  10     Maxfielc  R  and  .KLnaK  B.     EPA 
Method  Study  27.  Method  200  "  Trace  Meuis 
by  !CP,"  National  Techmca!  Lnformat-on 
Service,  Order  No.  PB  &5.-:48-656,  November 
1983. 


Table  4.— ICP  Precision  and  Accuracy  Data 


Anaiyte 


Concentra- 
tion ^g/L 


Total  digestion  (9.3)  ^g/L 


Recoverable  digestion 

(94)  ^lQ'L 


AlufrHnom.,.„ 


69-4792       X  =  09273(C)-3  6 
S  =  0.0559(X)*18  6 
SR  =  0,0507(Xj-i-3.5 


X  =  0-9380(0 -22  1 
S  =  00873(X)-31  7 
SR  =  0048nX)-i8  6 


BEST  COPY  AVAILABLE 
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Table  4.— ICP  Precision  and  Accuracy  Data— Continued 


Analyte 


Antimony  . 

Arsenic 

Barium 

Beryllium.. 

Boron 

Cadmium . 


I 


Calcium 

Chromium . 
Cobalt 


Copper 

Iron 

Lead 

Magnesium.... 
Manganese ... 
Molytxienum . 

Nickel 

Potassium 

Selenium 


T 


4 


S<iicon . 


Silver 

Sodium 

Thallium... 
Vanauium . 


UM  I 


Concentra- 
tion ^lg/L 


Total  digestion  (9.3)  >ig/L 


Recoverable  digestion 
(9  4)  fig/L 


77-1 406       X  =  0  7940(C)  -  1 7  0 
I  S  =  0.1556(X)-0.6 
i  SR=0.1081(X)  +  3.9 

69-1887  X=  10437(0-12.2 
S  =  0.1239(X)  +  2.4 
SR  =  0.0874(X)  +  6.4 
9-377  X  =  0.7683(C) +  0.47 
S  =  0.iei9(X)  +  2.78 
SR  =  0.1285(X)  +  2.55 
3-1906  X  =  0.9629(C) +  0.05 
S  =  0.0136(X)+0.95 
SR  =  0.0203(X)-0.07 

19-5189       X  =  0.8807(0 +  9.0 
S  =  0.1150(X)  +  14.1 
SR  =  0.0742(X)  +  23.2 
9-1943       X  =  0.9874(C) -0.1 8 
S  =  0.0557(X)  +  2.02 
SR  =  0.0300(X)  +  0.94 

17-47170     X  =  0.91 82(C) -2.6 
S  =  0.1228(X)  +  10.1 
SR  =  0.01 89(X)  + 3.7 

13-1406  X=0.9544(O  +  3.1 
S=0.0499(X)  +  4.4 
SR  =  0.0009(X)  +  7.9 

17-2340       X  =  0.9209(C) -4.5 
S=0.0436(X)  +  3.8 
SR=0.0428(X)  +  0.5 
8-1887       X  =  0.9297(C) -0.30 
S  =  0.0442(X)  +  2.85 
SR  =  0.01 28(X)  + 2.53 

13-9359       X  =  0.8829(C) +  7.0 
S  =  0.0683(X)+11.5 
!  SR  =  -0.0046(X)  +  10.0 

42-4717  1  X  =  0.9699(C) -2.2 
S=0.0558(X)  +  7.0 
SR  =  0.0353(X)  +  3.6 

34-13868  X  =  0.9881(C)-1.1 
S  =  0.0607(X)+11.6 
SR  =  0.0298(X)  +  0.6 
4-1887  X  =  0.9417(C)  +  0.13 
S  =  0.0324(X)  +  0.88 
SR  =  0.0153(X)  +  0.91 

17-1830  X  =  0.9682(C) +  0.1 
S=0.0618(X)  +  1.6 
SR  =  0.0371(X)  +  2.2 

17-47170     X  =  0.9508(C) +  0.4 
S  =  0.0604(X)  +  4.4 
SR  =  0.0425(X)  +  3.6 
347-14151     X =0.8669(0 -36.4 
S  =  0.0934(X)  +  77.8 
Sfl=-0.0099(X)+ 144.2 

69-1415  X  =  0.9363(C)-2.5 
S=0.0855(X)+17.8 
SR  =  0,0284(X)  +  9.3 
189-9434  X  =  0.5742(0 -35.6 
S  =  0.4 160(X) +  37.8 
SR  =  0.1987(X)  +  8.4 
8-189  X  =  0,4466(C)  +  5.07 

S  =  0.5055(X)-3  05 
SR  =  0.2086(X)-1.74 

35-47170  X  =  0.9581  (0-1-39.6 
S  =  0.2097(X)  +  33.0 
SR  =  0.0280(X)  + 105.8 

79-1434       X  =  0.9020(C) -7.3 
S  =  0.1004(X)-^18  3 
SR=0.0364(X)  +  11.5 

13-4698  X  =  0.9615(0-2  0 
S  =  0.061 8(X)+ 1.7 
SR  =  0.0220(X)  +  0.7 


X  =  0.8908(C)  +  0  9 
S  =  0.0982(X)  +  8.3 
SR  =  0.0682(X)  +  2.5 
X  =  1.01 75(C) +  3  9 
S  =  0.1288(X)  +  6.1 
SR  =  0.0643(X)  +  10.3 
X  =  0.8380(C) +  1.68 
S  =  0.2540(X)  +  0.30 
SR  =  0.0826(X)  +  3  54 
X=1.0177(C)-0.55 
S  =  0.0359(X)  +  0.90 
SR  =  0.0445(X)-0.10 
X  =  0.9676(C)  +  18.7 
S  =  0.1320(X)  +  16.0 
SR  =  0.0743(X)  +  21  1 
X  =  1.0137(C)-0.65 
S  =  0.0585(X)+1.15 
SR  =  0.0332(X)  +  0.90 
X  =  0.9658(C) +  0.8 
S  =  0.091 7(X) +  6.9 
SR=0.0327(X)+10.1 
X  =  1.0049(C) -1.2 
S=0.0698(X)  +  2.8 
SR  =  0.0571(X)  +  1.0 
X=0.9278(C)-1  5 
S  =  0.0498(X)  +  2.6 
SR=0.0407(X)  +  0.4 
X  =  0.9647(0 -3.64 
S=0.0497(X)  +  2.28 
SR  =  0.0406(X)  +  0.96 
X  =  0.9830(C) +  5.7 
S=0.1024(X)+13.0 
SR=0.0790(X)+11.5 
X=  1.0056(C) +  4.1 
S  =  0.0779(X)  +  4.6 
SR  =  0.0448(X)  +  3.5 
X  =  0.9879(C) +  2.2 
S  =  0.0564(X)  +  13.2 
SR=0.0268(X)  +  8.1 
X  =  0.9725(C) +  0.07 
S  =  0.0557(X)  +  0.76 
SR  =  0.0400(X)  +  0.82 
X  =  0.9707(C) -2.3 
S  =  0.081 1(X)  + 3.8 
SR  =  0.0529(X)  +  2.1 
X  =  0.9869(0 +  1.5 
S  =  0.0526(X)  +  5.5 
SR  =  0.0393(X)  +  2.2 
X  =  0.9355(C) -183.1 
S=0.0481(X)  +  177.2 
SR  =  0.0329(X)  +  60.9 
X  =  0.9737(C) -1.0 
S  =  0.1523(X)  +  7.8 
SR  =  0.0443(X)  +  6.6 
X  =  0.9737(C) -60.8 
S  =  0.3288(X)  +  46.0 
SR  =  0.21 33(X)  + 22.6 
X  =  0.3987(C)  +  8.25 
S  =  0.5478(X)-3.93 
SR  =  0.1836(X)-0.27 
X  =  1.0526(0  +  26.7 
S  =  0.1473(X)  +  27.4 
SR  =  0.0884(X)  +  50.5 
X  =  0.9238(C) +  5.5 
S  =  0.2156(X)  +  5.7 
SR=  -  0.01 06(X)  + 48.0 
X  =  0.9551(C)  +  0.4 
S  =  0.0927(X)+1.6 
SR  =  0.0472(X)  +  0.5 
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Table  4.— ICP  Precision  and  Accuracy  Data— Continued 


Anatyte 


^JJ';^-     '  Total  d,gestK)n  (9.3)  ^ig/L 


Recoverable  digestion 
(9.4)  ^g/L 


Zinc. 


7-7076 


X  =  0  9356(0-0.30  X=0  9500(C)  ^  1  82 

S  =  0.0914{X)  +  3.75  S  =  0  0597(X)  +  6.50 

SR=  -0  0130(X)  + 10.07     ,  SR  =  0  0153(X)-7.78 


X  =  Mean  Recovery,  ng/L. 
C  =  Tnje  Value  fof  the  Concentration,  ^g/L. 
S  =  Multi-laboratory  Standard  Deviation,  ^g/L. 
SR  =  Single-analyst  StarxJard  Deviation,  ^lg/L. 


6.  In  Part  136.  by  adding  Appendix  D 
to  read  as  follows: 

Appendix  D  to  Part  136 — Precision  and 
Recovery  Statements  for  Methods  for 
Measuring  Metals 

Twenty-eighl  selected  methods  from 
"Methods  for  Chemical  Analysis  of  Water 
and  Wastes."  EPA-600/4-79-020  (1979)  have 
been  sui))ected  to  interlaboratory  method 
validation  studies.  The  results  of  these 
studies  have  not  yet  been  incorporated  into 
the  text  of  the  methods.  Until  such  time  as  the 
Agency  is  able  to  update  the  manual,  the 
following  precision  and  recovery  statements 
are  presented  in  this  Appendix  and 
incorporated  into  Part  136: 

Method  202.1 

For  Aluminum.  Method  202.1  [Atomic 
Absorption,  direct  aspiration)  replace  the 
Precision  and  Accuracy  Section  with  the 
following: 

Precision  and  Accuracy 

An  interlaboratory  study  on  metal  analyses 
by  this  method  was  conducted  by  the  Quality 
Assurance  Branch  (QAB)  of  the 
Environmental  Monitoring  and  Support 
Laboratory — Cincinnati  (EMSL-Cincinnali). 
Synthetic  concentrates  containing  various 
Itvels  of  this  element  were  added  to  reagent 
water  and  a  natural  water  or  effluent  of  the 
analyst's  choice.  The  digestion  procedure 
was  not  specified.  Results  for  the  reagent 
water  are  given  below.  Results  for  other 
water  types  and  study  details  are  found  in 
"USEPA  Method  Study  7,  Analyses  for  Trace 
Methods  in  Water  by  Atomic  Absorption 
Spectroscopy  (Direct  Aspiration)  and 
Colorimetry ',  National  Technical  Information 
Service,  5285  Port  Royal  Road.  Springfield. 
VA  22161.  Order  No,  "PB86-208709/AS. 
Winter,  J.A.  and  Britton.  P.W..  June.  1986, 

For  a  concentration  range  of  500-1205  jig/L 

X  =  0.979(C) -t- 6.16 
S  =  0.066(X)-H25 
SR  =  0.086(X)+40.5 

Where: 

C  =  True  Value  for  the  Concentration,  >ig/L 

X  =  Mean  Recovery.  ng/L 

S  =  Multi-laboratory  Standard  Deviation. 

SR=  Single-analyst  Standard  Deviation.  ftg/L 
Method  206.4 

For  Arsenic,  Method  206.4 
(Spectrophotomelric-SDDC)  add  the 
following  to  the  Precision  and  Accuracy 
Section: 


Precision  and  Accuracy 

An  inlerjaboraton,'  study  on  metal  analyses 
by  this  method  was  conducted  by  the  Quality 
.•\ssurance  Branch  iQ.'\B)  of  the 
Environmental  Monitoring  and  Support 
Laboratory — Cincinnati  (E.MSL-Cincinnati). 
Synthetic  concentrates  containing  various 
levels  of  this  element  were  added  to  reagent 
water  and  a  natural  water  or  effl'jent  of  the 
anaK  st's  choice.  Results  for  the  reagent 
water  are  given  below  Results  for  other 
water  types  and  study  details  are  found  m 
"USEPA  Method  Study  7.  Analyses  for  Trace 
Methods  in  W  ater  by  Atomic  ,'\bsorption 
Spectroscopy  (Direct  Aspiration)  and 
Colonmetry",  .National  Technical  Information 
Service.  5285  Port  Royal  Road,  Spnngfield, 
\'A  22161.  Order  No  'PB86-208?09 'AS. 
Winter.  ].A.  and  Bntton,  P.W..  June,  1986. 

For  a  concentration  range  of  20-292  ^ig/L 

X  =  0,850(0 -0.25 
S  =  0.198(X)-I-  5.93 
SR  =  0,122(X)^3.10 

Where: 

C  =  True  Value  for  the  Concentration.  >i.«''L 

X  =  Mean  Recovery,  n-g  L 

S  =  .Muiti-labora;ory  Standard  Deviation. 

^ig  L 
SR=  Single-analyst  Standard  Deviation.  fxg/L 

Method  213.1 

For  Cddmium.  Method  213  1  (.Atomic 
Absorption,  direct  aspiration)  replace  the 
Precision  and  Accuracy  Section  with  the 
following: 

Precision  and  Accuracy 

An  intprlaboraton,'  study  on  metal  analyses 
by  this  method  was  conducted  by  the  Quality 
.■\ssurance  Branch  (Q.'VB)  of  the 
Environmental  Monitonng  and  Support 
Laboratorv — Cincinnati  (FAISL-Cmcmndti). 
Synthetic  concentrates  containing  various 
levels  of  this  element  were  added  to  reagent 
water  and  a  natural  water  or  effluent  of  the 
analysts  choice.  The  dige.stion  procedure 
was  not  specified.  Results  for  the  reagent 
water  are  given  below.  Results  for  other 
water  types  and  study  details  are  found  in 
■  USEP.A  Method  Study  7,  Analyses  for  Trace 
Methods  in  Water  by  ,'Ktomic  Absorption 
Spectroscopy  (Direct  Aspiration)  and 
Colonmetry",  National  Technical  Information 
Service.  5285  Port  Royal  Road,  Springfield. 
VA  22161.  Order  No.  PB8e-208709/AS. 
Winter,  J.A.  and  Bntton.  P.W.,  June,  1986, 

For  a  concentration  range  of  14-78  ng/L 
X  =  0.919(C) -t- 2.97 
S  =  0108(X)-t-5.08 
SR  =  0.120(X)-0.89 


Where: 

C  =  True  Value  for  the  Concentration.  fig/L 

X  =  Me8n  Recovery,  ^lg|L 

S  =  Multi-laboratory  Standard  Deviation. 

Method  218,1 

For  Chromium,  Method  218  1  [Atomic 
Absorption,  direct  aspiration)  replace  the 
Precision  and  .Accuracy  Section  with  the 
following: 

Precision  and  Accuracy 

An  interlaboratory  studv  on  me'ai  analyses 
by  this  method  was  conducted  by  the  Quality 
Assurance  Branch  (QAB;  of  the 
Environmental  Monitonng  and  Support 
labors  ton, — Cincinnati  (ELMSL-Cmcinndti). 
SvTithetic  concentrates  containing  various 
levels  of  this  element  were  added  to  reagent 
water  and  a  natural  water  or  effluent  of  the 
analyst's  choice  The  digestion  procedure 
was  not  specified-  Results  for  the  reagent 
vvfiter  are  given  below.  Results  for  other 
wa'rr  '>pp5  and  stud)  details  are  found  in 
"USEP.A  Method  S'udv  7,  Analyses  for  Tracj; 
Methods  in  Water  by  Atomic  Absorption 
Spectrostopj  (Direct  Aspiration)  and 
Colorimetry".  .National  Technical  Information 
Service.  5285  Port  Ro>al  Road.  Spr.ngfieid, 
VA  22161,  Order  No,  PBd6-208"09;/\S. 
Winter.  J.A,  and  Britton.  P  W  .  June,  1986. 

For  a  concentration  range  of  74-407  ji.g/L 
X  =  0.976(C) -h  3.94 
S  =  0.131(X)-)-4.26 
SR  =  0.052(X) -1-3.01 
Where: 

C  =  True  Value  for  the  Concentratio;:.  >i.g,  L 
X  =  Mean  Recovery.  ng/L 
S  =  .Multi-laboratory  Standard  Deviation, 

SR  =  Single-analyst  Standard  Deviation,  /ig/L 
Method  220.1 

For  Copper.  Method  220.1  (Atomic 
.Absorption,  direct  aspiration)  replace  the 
Precision  and  Accuracy  Section  with  the 

following: 

Precision  and  Accuracy 

An  interlaboratory  study  on  mela!  analyses 
by  this  method  was  conducted  by  the  Quality 
Assurance  Branch  (QABi  of  the 
En\ironmental  Monitonng  and  Support 
laboratory — Cincinnati  iEMSL-Cincinnati), 
Synthetic  concentrates  containing  vanous 
levels  of  this  element  were  added  to  reaRenI 
water  and  a  natural  water  or  effluent  of  the 
analyst  s  choice  The  digestion  procedure 
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was  not  specified.  Results  for  the  reaj^ent 
Wdter  are  given  below.  Results  for  other 
water  types  and  study  details  are  found  in 
"USEPA  Method  Study  7.  Analyses  for  Trace 
Methods  in  Water  by  Atomic  Absorption 
Spectroscopy  (Direct  Aspiration]  and 
Colorimetry".  .National  Technical  Information 
Service.  5285  Port  Roval  Road.  Springfield. 
VA  22161,  Order  No.  PB86-208r09/AS. 
Winter.  [A.  and  Briiton.  P.W.,  [une.  1986. 

For  concentration  range  60-332  >ig/L 
X  =  0.963(0 +  3.49 
S  =  0.047(X)  +  12.3 
SR  =  0.O42(Xl-(-4.6O 
Where: 

C  =  True  Value  for  the  Concentration.  fig/L 

X  =  Mean  Recovery .  fig/L 

S  =  Multi-laboratory  Standard  Deviation, 

SR  =  Single-analyst  Standard  Deviation,  fig/L 

Method  236.1 

For  Iron,  Method  238.1  (Atomic  Absorption, 
direct  aspiration)  replace  the  Precision  and 
Accuracy  Section  with  the  following: 

Precision  and  Accuracy 

An  interlaboratory  study  on  metal  analyses 
by  this  method  was  conducted  by  the  Quality 
Assurance  Branch  (QAB)  of  the 
Environmental  Monitonng  and  Support 
laboratory — Cincinnati  (EiMSL-Cincinnati). 
Synthetic  concentrates  containing  various 
levels  of  this  element  were  added  to  reagent 
water  and  a  natural  water  or  effluent  of  the 
analyst's  choice.  The  digestion  procedure 
was  not  specified.  Results  for  the  reagent 
water  are  given  below.  Results  for  other 
water  types  and  study  details  are  found  in 
"USEPA  Method  Study  7,  Analyses  for  Trace 
Methods  in  Water  by  Atomic  Absorption 
Spectroscopy  (Direct  Aspiration)  and 
Colorimetry".  National  Technical  Information 
Service.  5285  Port  Royal  Road.  Spnngfield, 
VA  22161,  Order  No.  PB86-208709/AS. 
Winter,  J.A.  and  Bntton.  P.W.,  |une,  1986. 

For  concentration  range  350-840  jig/L 
X  =0.999(0  -  2.21 
S  =  0.022(X)-t-41.0 
SR=0.019(X)  +  21.2 
Where: 

C  =  True  Value  for  the  Concentration.  fig/L 

X  =  Mean  Recovery,  jig/L 

S  =  Multi-Laboratory  Standard  Deviation. 

SR  =  Single-analyst  Standard  Deviation,  jig/L 

Method  239.1 

For  Lead.  Method  239.1  (Atomic 
Absorption,  direct  aspiration)  replace 
Precision  and  Accuracy  Section  with  the 
following: 

Precision  and  Accuracy 

An  interlaboratory  study  on  metal  analyses 
by  this  method  was  conducted  by  the  Qualify 
Assurance  Branch  (QAB)  of  the 
F.nvironmental  Monitoring  and  Support 
Laboratory— Cincinnati  (EMSL-Cincinnati). 
Synthetic  concentrates  containing  various 
levels  of  this  element  were  added  to  reagent 
water  and  a  natural  water  or  effluent  of  the 
analyst's  choice.  The  digestion  procedure 
was  not  specified.  Results  for  the  reagent 
water  are  given  below.  Results  for  other 


water  types  and  study  details  are  found  in 
"USEPA  Method  Study  7  Analyses  for  Trace 
Methods  in  Water  by  Atomic  Absorption 
Spectroscopy  (Direct  Aspiration)  and 
Colorimetry ',  National  Technical  Information 
Service.  5285  Port  Roval  Road,  Springfield. 
VA  22161.  Order  No.  "PB86-208709/AS, 
Winter,  J.A.  and  Britton.  P.W.,  June.  1986. 
For  concentration  range  of  84-367  /ig/L 
X  =  0.961(C)+13.8 
S  =  0.028(C)  4-33.9 
SR  =  0.0n(X)-i-16.1 
Where: 

C=True  Value  for  the  Concentration.  /ig/L 
X  =  Mean  Recovery.  fig/L 
S  =  Multi-laboratory  Standard  Deviation.  /Ag/ 

SR  =  Single-analyst  Standard  Deviation.  tig/L 

Method  243.1 

For  Manganese,  Method  243.1  (Atomic 
Absorption,  direct  aspiration)  replace 
Precision  and  Accuracy  Section  with  the 
following: 

Precision  and  Accuracy 

An  interlaboratory  study  on  metal  analyses 
by  this  method  was  conducted  by  the  Quality 
Assurance  Branch  (QAB)  of  the 
Environmental  Monitoring  and  Support 
Laboratory — Cincinnati  (EMSL-Cincinnati). 
Synthetic  concentrates  containing  various 
levels  of  this  element  were  added  to  reagent 
water  and  a  natural  water  or  effluent  of  the 
analyst's  choice.  The  digestion  procedure 
was  not  specified.  Results  for  the  reagent 
water  are  given  below.  Results  for  other 
water  types  and  study  details  are  found  in 
"USEPA  Method  Study  7,  Analyses  for  Trace 
Methods  in  Water  by  Atomic  Absorption 
Spectroscopy  (Direct  Aspiration)  and 
Colorimetry",  National  Technical  Information 
Service.  5285  Port  Royal  Road,  Springfield. 
VA  22161,  Order  No.  PB86-208709/AS. 
Winter,  I.A.  and  Britton.  P.W.,  June.  1986. 

For  concentration  range  84-469  fig/L 
X  =  0.987(O-1.27 
S=0.042(X)+8.95 
SR  =  0.023(X)  +  4.90 
Where: 

C=True  Value  for  the  Concentration,  /ig/L 
X  =  Mean  Recovery.  fig/L 
S  =  Multi-laboratory  Standard  Deviation. 

Mg/L 
SR  =  Single-analyst  Standard  Deviation,  fig/L 

Method  289.1 

For  Zinc.  Method  289.1  (Atomic 
Absorption,  direct  aspiration)  replace  the 
Precision  and  Accuracy  Section  with  the 
following: 

Precision  and  Accuracy 

An  interlaboratory  study  on  metal  analyses 
by  this  method  was  conducted  by  the  Quality 
Assurance  Branch  (QAB)  of  the 
Environmental  Monitoring  and  Support 
Laboratory — Cincinnati  (EMSL-Cincinnati). 
Synthetic  concentrates  containing  various 
levels  of  this  element  were  added  to  reagent 
water  and  a  natural  water  or  effluent  of  the 
analyst's  choice.  The  digestion  procedure 
was  not  specified.  Results  for  the  reagent 
water  are  given  below.  Results  for  other 
water  types  and  study  details  are  found  in 
"USEPA  Method  Study  7.  Analyses  for  Trace 


Methods  in  Water  by  Atomic  Absorption 
Spectroscopy  (Direct  Aspiration)  and 
Colorimetry",  National  Technical  Information 
Service.  5285  Port  Royal  Road.  Spnngfield, 
VA  22161.  Order  No.  PB8&-208709/AS. 
Winter.  j.A.  and  Britton.  P,W,,  [une,  1986. 

For  concentration  range  56-310  ixg/L 
X  =  0.999(C) +  0.033 
S  =  0.078(X)  +  10.8 
SR  =  0.049(X)  +  1.10 
Where: 

C=True  Value  for  the  Concentration.  fig/L 

X  =  Mean  Recovery.  jig/L 

S  =  Multi-laboratory  Standard  Deviation. 

Mg/L 
SR  =  Single-analyst  Standard  Deviation.  jig/L 

Method  202.2 

For  Aluminum.  Method  202.2  (Atomic 
Absorption,  furnace  technique)  replace  the 
Precision  and  Accuracy  Section  statement 
with  the  following: 

Precision  and  Accuracy 

An  interlaboratory  study  on  metal  analyses 
by  this  method  was  conducted  by  the  Quality 
Assurance  Branch  (QAB)  of  the 
Environmental  Monitoring  and  Support 
Laboratory — Cincinnati  (EMSL-Cincinnati). 
Synthetic  concentrates  containing  various 
levels  of  this  element  were  added  to  reagent 
water,  surface  water,  drinking  water  and 
three  effluents.  These  samples  were  digested 
by  the  total  digestion  procedure,  4.1.3  in  this 
manual.  Results  for  the  reagent  water  are 
given  below.  Results  for  other  water  types 
and  study  details  are  found  in  "EPA  Method 
Study  31.  Trace  Metals  by  Atomic  Absorption 
(Furnace  Techniques),  "  National  Technical 
Information  Service.  5285  Port  Royal  Road. 
Springfield.  VA  22161.  Order  No.  PB  88-121 
704/AS.  by  Copeland.  F.R.  and  Maney.  J.P.. 
January  1986. 

For  a  concentration  range  of  0.46-125.0 
^g/L 

X  =  1.1579(C)-0.121 
S  =  0.4286(X)-0.124 
SR  =  0.2908(X)-0.082 
Where: 

C  =  True  Value  for  the  Concentration.  pig/L 
X  =  Mean  Recovery.  fig/L 
S=Multi-laboratory  Standard  Deviation. 

M8/L 
SR  =  Single-analyst  Standard  Deviation.  ;ig/L 

Method  204.2 

For  Antimony,  Method  204.2  (Atomic 
Absorption,  furnace  technique)  replace  the 
Precision  and  Accuracy  Section  statement 
with  the  following: 

Precision  and  Accuracy 

An  interlaboratory  study  on  metal  analyses 
by  this  method  was  conducted  by  the  Quality 
Assurance  Branch  (QAB)  of  the 
Environmental  Monitoring  and  Support 
Laboratory — Cincinnati  (EMSL-Cincinnati). 
Synthetic  concentrates  containing  various 
levels  of  this  element  were  added  to  reagent 
water,  surface  water,  drinking  water  and 
three  effluents.  These  samples  were  digested 
by  the  total  digestion  procedure.  4.1.3  in  this 
manual  as  modified  by  this  method.  Results 
for  the  reagent  water  are  given  below. 
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Results  for  other  water  types  dnd  study 
details  are  found  in  "EPA  Me'hod  Study  31, 
Trace  Metals  by  Atomic  Absorption  (Furnare 
Techniques)."  National  Technical 
Information  Service,  5285  Port  Royal  Road, 
Springfield.  VA  22161.  Order  No.  PB  8t>-121 
704/AS.  by  Copeland.  F.R.  and  Maney,  J. P.. 
January  1986. 

For  a  concentration  range  of  10  .50-240  00 
Mg/L 

X  =  0.7219IC)^0.986 
S  =  0.3732(X)  + 0.8,54 
SR=01874(X)  +  0  4fil 
Where; 

C  =  True  Value  for  the  Concentration,  ^g/L 
X  =  Mean  Recovery,  >ig/L 
S  =  Multi-laboratory  Standard  Deviation, 

SR  =  Single-analyst  Standard  Deviation.  >i.g/L 
Method  206.2 

For  Arsenic.  Method  206.2  (Atomic 
Absorption,  furnace  technique)  add  the 
following  to  the  existing  Precision  and 
Accuracy  statement: 

Precision  and  Accuracy 

An  iptcrlaboratory  study  on  nvetal  analyses 
by  this  method  was  conducted  by  the  Quality 
Assurance  Branch  (Q.'XB)  of  the 
Environmental  Monitoring  and  Support 
Laboratory — Cincinnati  (EMSL-Cincinnati). 
Synthetic  concentrates  containing  various 
levels  of  this  element  were  added  to  reagent 
water,  surface  water,  drinking  water  and 
three  effluents.  Results  for  the  reagent  water 
are  given  below.  Results  for  other  wa'er 
types  and  study  details  are  found  in  'EPA 
Method  Study  31.  Trace  Metals  by  Atomic 
Absorption  (Furnace  Techniques),"  National 
Technical  Information  Service.  5285  Port 
Royal  Road,  Spnngfield.  VA  22161.  Order  \o. 
PB  86-121  704/AS.  by  Copeland.  F.R.  and 
Maney.  J  P.,  January  1986. 

For  a  concentration  range  of  9.78-237.00 
Mg/L 

X  =  0.9652(0-*  2.112 
S  =  0.1411(X)-i-1.873 
SR=0.0464{X) -1-2.109 
Where: 

C  =  Tnje  Value  for  the  Concentration,  fig/L 
X=  Mean  Recovery.  jig/L 
S  =  Multi-laboratory  Standard  Deviation, 

Hg/L 
SR  =  Sing!e-analyst  Standard  Deviation,  ng/L 

Method  208.2 

For  Barium.  Method  208.2  (Atomic 
Absorption,  fumac*  technique)  add  the 
following  to  the  existing  Precision  and 
Accuracy  information: 

Precision  and  Accuracy 

An  interlaboratory  study  on  metal  analyses 
by  this  method  was  conducted  by  the  Quality 
Assurance  Branch  (QAB)  of  the 
Environmental  Monitoring  and  Support 
Laboratory — Cincinnati  (EMSL-Cmcinnati). 
Synthetic  concentrates  containing  various 
levels  of  this  element  were  added  to  reagent 
water,  surface  water,  drinking  water  and 
three  effluents.  These  samples  were  digested 
by  the  total  digestion  procedure.  4.1.3  in  this 
manual.  Results  for  the  reagent  water  are 
given  below.  Results  for  other  water  types 
and  study  details  are  found  in  "EPA  Method 


Study  31.  Trace  Me'als  h\  .A.iomiL  Absorption 
(Furnace  Techniques]."  National  Technical 
Information  Service.  5285  Port  Royal  Road. 
Spnngfield.  VA  22161.  Order  No.  PB  86-121 
7{M,'AS.  by  Copeland.  F.R.  and  Maney.  J.P., 
January  1986. 

For  a  concentration  range  of  56.50-137.00 
Hg/L 

X  =  0.8268(C) +59.459 
S  =  0.2466(X)-f  6.436 
SR  =  0.1393(X) -0.428 
Where: 

C=True  Value  for  the  Concentration,  ng/L 

X  =  Mean  Recovery,  ^g/L 

S^  Multi-laboratory  Standard  Deviation, 

SR  =  Single-analyst  Standard  Deviation.  figlL 
Method  210^ 

For  Bei-yllium.  Method  210.2  (Atomic 
Absorption,  furnace  technique)  replace  the 
existing  Precision  and  Accuracy  statement 
with  the  following: 

Precision  and  Accuracy 

An  interlabcratory  study  on  metal  analyses 
by  this  method  was  conducted  by  the  Quality 

Assurance  Branch  IQ.'XB)  of  the 
Environmental  Monitoring  and  Support 
Laboratory — Cincinnati  (EMSL-Cincinnati). 
Synthetic  concentrates  containing  various 
levels  of  this  element  were  added  to  reagent 
water,  surface  water,  drinking  water  and 
three  effluents.  These  samples  were  digested 
by  the  total  digestion  procedure.  4.1.3  in  this 
manual.  Results  for  the  reagent  water  are 
given  below.  Results  for  other  water  types 
and  study  details  are  found  m  'EPA  Method 
Study  31,  Trace  Metals  by  Atomic  Absorption 
(Furnace  Techniques),"  National  Technical 
Information  Service.  5285  Port  Royal  Road, 
Spnngfield.  Order  No.  PB  86-121  704/AS,  by 
Copeland.  F.R.  and  Maney.  ]  J..  January  1986. 

For  e  concentration  range  of  0.45-11.40 
Fg/L 

X  =  1,0682(C)- 0.158 
S  =  0.2167(X) -1^0.090 
SR  =  0.1096(X)-^  0.061 
Where: 

C  =  True  Value  for  the  Concentration,  p.g/L 
X  =  Mean  Recovery,  fig/L 
S  =  Multi-laboratory  Standard  Deviation, 

Mg/L 
SR  =  Single-analyst  Standard  Deviation,  >ig/L 

Method  213,2 

For  Cadmium,  Method  213,2  (Atomic 
Absorption,  furnace  technique)  add  the 
following  to  the  existing  Precision  and 
Accuracy  information: 

Precision  and  Accuracy 

An  interlaboratory  study  on  metal  analyses 
by  this  method  was  conducted  by  the  Quality 
Assurance  Branch  (QAB)  of  the 
Environmental  Monitoring  and  Support 
Laboratory — Cincinnati  (ELMSL-Cincinnati). 
Synthetic  concentrates  containing  various 
levels  of  this  element  were  added  to  reagent 
water,  surface  water,  drinking  water  and 
three  effluents.  These  samples  were  digested 
by  the  total  digestion  procedure.  4.1.3  in  this 
manual.  Results  for  the  reagent  water  are 
given  below.  Results  for  other  water  types 
and  study  details  are  found  in  "EPA  Method 


Sludy  31.  Trace  Metals  by  Atomic  Absorption 
(Furnace  Techniques),"  National  Technical 
Information  Service,  5285  Port  Royal  Road. 
Springfield.  Order  No.  PB  86-121  704/AS,  by 
Copeland,  F.R,  and  Maney,  |.P.,  January  1986. 

For  a  concentration  range  of  0,43-12.50 
>ig/L 

X  =  0.9826(C)-*- 0.1 71 
S  =  0.2300(X)-H  0,045 
SR  =  0.1031{X) +  0.116 
Where: 

C  =  True  Value  for  the  Concentration.  fxglL 
X  =  Mean  Recovery.  fig/L 
S=  Multi-laboratory  Standard  Deviation, 

Hg/L 
SR  =  Single-analyst  Standard  Deviation,  >ig/L 

Method  218.2 

For  Chromium,  Method  218.2  (Atomic 
Absorption,  furnace  technique)  add  the 
following  to  the  existing  Precision  and 
Accuracy  Section: 

Precision  and  Accuracy 

An  interlaboratory  study  on  metal  analyses 
by  this  method  was  conducted  by  the  Qualify 
Assurance  Branch  (QAB)  of  the 
Environmental  Monitonrg  and  Support 
Laboratory — Cincinnati  (EMSL-Cincinnati). 
Synthetic  concentrates  containing  various 
levels  of  this  element  were  added  to  reagent 
water,  surface  water,  drinking  water  and 
three  effluents.  These  samples  were  digested 
by  the  total  digestion  procedure.  4.1.3  in  this 
manual.  Results  for  the  reagent  water  are 
given  below.  Results  for  other  water  types 
and  study  details  are  found  in  "ETA  Method 
Study  31.  Trace  Metals  by  Atomic  Absorption 
(Furnace  Techniques),"  .National  Technical 
Information  Service.  5285  Port  Royal  Road, 
Springfield.  Order  No  PB  86-121  704/AS.  by 
Copeland,  F.R.  and  Maney.  j.P..  January  1986. 

For  a  concentration  range  of  9  87-246  00 
Mg/L 

X  =  0.91 20(C) -♦-0.234 
S  =  0.1684(X)-t- 0.852 
SR  =  0.1469(X)-^  0.315 
Where: 

C  =  True  Value  for  the  Concentration,  jig/L 
X  =  Mean  Recovery,  >ig/L 
S  =  Multi-laboratory  Standard  Deviation, 

^g/L 
SR  =  Single-analyst  Standard  Deviation.  >ig/L 

Method  219.2 

For  Cobalt,  Method  219Z  (Atomic 
Absorption,  furnace  technique)  replace  the 
Precision  and  Accuracy  Section  statement 
with  the  following: 

Precision  and  Accuracy 

An  interlaboratory  study  on  metal  analyses 
by  this  method  was  conducted  by  the  Quality 
Assurance  Branch  (QAB)  of  the 
Environmental  Monitoring  and  Support 
Laboratory — Cincinnati  (EMSL-Cincinnati). 
Synthetic  concentrates  containing  vanous 
levels  of  this  element  were  added  to  reagent 
water,  surface  water,  drinking  water  and 
three  effluents.  These  samples  were  digested 
by  the  total  digestion  procedure.  4  1.3  in  this 
manual.  Results  for  the  reagent  water  are 
given  below.  Results  for  other  water  types 
and  study  details  are  found  in  "EPA  Method 
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Study  31,  Trace  Metals  by  Atomic  .Absolution 
(Furnace  Techniques),"  National  Technical 
Information  Service.  5285  Port  Royal  Road. 
SprinKfield.  Order  No.  PB  86-121  704/AS.  by 
Copeland.  F.R.  and  Maney.  IP.  [anuary  1986. 
For  a  concentration  range  of  21.10-461.00 

X -0,887510 +  0.859 
S^0.2481(X)  -  2.541 
SR^0.0969(X)  +  0,134 
Where: 

C  -True  Value  for  the  Concentration,  Kg/t- 

X  =  .\1ecin  Recovery.  ^lglL 

S  =  Multi-laboratory  Standard  Deviation. 

Mg/L 
SR  =  Single-analvst  Standard  Deviation, 

Method  220.2 

For  Copper,  Method  220.2  (Atomic 
Absorption,  furnace  technique)  replace  the 
Precision  and  Accur.4cy  Section  statement 
with  the  following: 

Precision  and  Accuracy 

An  interlaboratory  study  on  metal  analyses 
by  this  method  was  conducted  by  the  Quality 
Assurance  Branch  (Q.AB]  of  the 
Environmental  Monitoring  and  Support 
Laboratory — Cincinnati  (EMSL-Cincinnati). 
Synthetic  Concentrates  containing  various 
levels  of  this  element  were  added  to  reagent 
water,  surface  water,  drinking  water  and 
three  effluents.  These  samples  were  digested 
by  the  total  digestion  procedure.  4.1.3  in  this 
manual.  Results  for  the  reagent  water  are 
given  below.  Results  for  other  water  t\  pes 
and  study  details  are  found  m  "F.P.A  Method 
Study  31,  Trace  Metals  by  Atomic  .Absorption 
(Fu.rnace  Techniques)."  National  Technical 
Information  Service.  5285  Port  Royal  Road. 
Springfield,  Order  No.  PB  86-121  704/AS.  by 
Copeland.  F.R.  and  Maney,  ).P.,  [anuary  1986. 

For  a  concentration  range  of  0,30-245,00 

X  =0925310 +0,010 
S=0,2735(X)  -  0.058 
SR=0,2197(X)  -  0,0,50 
Where: 

C=True  Value  for  the  Concentration.  ^g/L 

X  =  Mean  Recovery.  >ig/L 

S-=.Multi  laboratory   Standard  Deviation. 

SR  =  Single-analyst  Standard  Deviation. 

MH.'L 

Method  236.2 

For  Iron.  Method  236.2  (Atomic  Absorption. 
furnace  technique)  replace  the  Precision  and 
Accuracy  Section  statement  with  the 
following: 

Precision  and  Accuracy 

An  interlaboratory  study  on  metal  analyses 
by  this  method  was  conducted  by  the  Quality 
Assurance  Branch  (QAB)  of  the 
Environmental  Monitoring  and  Support 
Laboratory — Cincinnati  (EMSL-Cincinnati). 
Synthetic  concentrates  containing  various 
levels  of  this  element  were  added  to  reagent 
water,  surface  water,  drinking  water  and 
three  effluents.  These  samples  were  digested 
by  the  total  digestion  procedure.  4.1.3  in  this 
manual.  Results  for  the  reagent  water  are 
given  below.  Results  for  other  water  types 


and  study  details  are  found  in  "EPA  Method 
Study  31,  Trace  Metals  by  Atomic  Absorption 
(Furnace  Techniques),"  National  Technical 
Information  Service,  5285  Port  Royal  Road, 
Springfield,  VA.  Order  No.  PB  86-121  704/AS, 
by  Copeland,  FR.  and  Maney.  J. P..  January 
1986. 
For  a  concentration  range  of  0.37-455.00 

X  =  1.4494(C) -0.229 
S  =  0.3611(X) -0.079 
SR  =  0.3715(X]- 0.161 
Where: 

C  =  True  Value  for  the  Concentration.  fig/L 

X  =  Mean  Recovery.  ^g/L 

S  =  Multi-laboratory  Standard  Deviation. 

Ptg/L 
SR  =  Single-analyst  Standard  Deviation.  /ig/L 

Method  239.2 

For  Lead.  Method  239.2  (Atomic 
Absorption,  fumace  technique)  add  the 
following  to  the  existing  Precision  and 
Accuracy  Section: 

Precision  and  Accuracy 

An  interlaboratory  study  on  metal  analyses 
by  this  method  was  conducted  by  the  Quality 
Assurance  Branch  (QAB)  of  the 
Environmental  Monitoring  and  Support 
Laboratory — Cincinnati  (EMSL-Cincinnati). 
Synthetic  concentrates  containing  various 
levels  of  this  element  were  added  to  reagent 
water,  surface  water,  drinking  water  and 
three  effluents.  These  samples  were  digested 
by  the  total  digestion  procedure.  4.1.3  in  this 
manual.  Results  for  the  reagent  water  are 
given  below.  Results  for  other  water  types 
and  study  details  are  found  in  "EPA  Method 
Study  31.  Trace  Metals  by  Atomic  Absorption 
(Fumace  Techniques)."  National  Technical 
Information  Sei^ice.  5285  Port  Royal  Road. 
Springfield.  VA.  Order  No.  PB  86-121  704/AS, 
by  Copeland.  F.R.  and  Maney,  J.P.,  January 
1986. 

For  a  concentration  range  of  10.40-254.00 
Mg/L 

X  =0.9430(0 -0.504 
S  =  0.2224(X)-Ha507 
SR  =  0.1931(X)-a378 
Where: 

C=True  Value  for  the  Concentration.  ;ig/L 

X  =  Mean  Recovery,  ng/L 

S  =  Multi-laboratory  Standard  Deviation, 

Mg/L 
SR  =  Single-analyst  Standard  Deviation.  jig/L 

Method  243.2 

For  Manganese,  Method  243.2  (Atomic 
Absorption,  furnace  technique)  replace  the 
Precision  and  Accuracy  Section  statement 
with  the  following: 

Precision  and  Accuracy 

An  interlaboratory  study  on  metal  analyses 
by  this  method  was  conducted  by  the  Quality 
Assurance  Branch  (QAB)  of  the 
Environmental  Monitoring  and  Support 
laboratory — Cincinnati  (EMSL-Cincinnati). 
Synthetic  concentrates  containing  various 
levels  of  this  element  were  added  to  reagent 
water,  surface  water,  drinking  water  and 
three  effluents.  These  samples  were  digested 
by  the  total  digestion  procedure.  4.1.3  in  this 
manual.  Results  for  the  reagent  water  are 


given  below.  Results  for  other  water  types 
and  study  details  are  found  in  "EPA  Method 
Study  31.  Trace  Metals  by  Atomic  Absorption 
(Furnace  Techniques)."  National  Technical 
Information  Service,  5285  Port  Royal  Road. 
Springfield.  VA.  Order  No.  PB  86-121  704/AS. 
by  Copeland,  F.R  and  Manev.  |  P.,  January 
1986. 

For  a  concentration  range  of  0.42-666.00 
>ig/L 

X  =  1.0480(C)  4-1.404 
S  =  0.2001(X) -(-1.042 
SR  =  0.1333(X) -1-0.680 
Where: 

C  =  True  Value  for  the  Concentration.  fig/L 

X  =  Mean  Recovery,  ng/L 

S  =  Multi-laboratory  Standard  Deviation. 

SR  =  Single-analyst  Standard  Deviation.  fig/L 

Method  249.2 

For  Nickel.  Method  249.2  (Atomic 
Absorption,  furnace  technique)  replace  the 
Precision  and  Accuracy  Section  statement 
with  the  following: 

Precision  and  Accuracy 

An  interlaboratory  study  on  metal  analyses 
by  this  method  was  conducted  by  the  Quality 
Assurance  Branch  (QAB)  of  the 
Environmental  Monitoring  and  Support 
Laboratory — Cincinnati  (EMSL-Cincinnati). 
Synthetic  concentrates  containing  various 
levels  of  this  element  were  added  to  reagent 
water,  surface  water,  drinking  water  and 
three  effluents.  These  samples  were  digested 
by  the  total  digestion  procedure.  4.1.3  in  this 
manual.  Results  for  the  reagent  water  are 
given  below.  Results  for  other  water  types 
and  study  details  are  found  in  "EPA  Method 
Study  31.  Trace  Metals  by  Atomic  Absorption 
(Furnace  Techniques),"  National  Technical 
Information  Service,  5285  Port  Royal  Road, 
Springfield.  Order  No.  PB  86-121  704/AS,  by 
Copeland.  F.R.  and  Maney.  J. P..  January  1986. 

For  a  concentration  range  of  26.20-482.00 
M8/L 

X  =  0.8812(C) -(-2.426 
S  =  0.2475(X)  + 1.898 
SR  =  0.1935(X)  -  1.315 
Where: 

C=True  Value  for  the  Concentration.  fig/L 
X  =  Mean  Recovery,  fxg/L 
S  =  Multi-laboratory  Standard  Deviation. 

M8/L 
SR  =  Single-analyst  Standard  Deviation.  fig/L 

Method  270.2 

For  Selenium.  Method  270.2  (Atomic 
Absorption,  fumace  technique)  add  the 
following  to  the  existing  Precision  and 
Accuracy  Section: 

Precision  and  Accuracy 

An  interlaboratory  study  on  metal  analyses 
by  this  method  was  conducted  by  the  Quality 
Assurance  Branch  (Q.AB)  of  the 
Environmental  Monitoring  and  Support 
Laboratory — Cincinnati  (E.MSL-Cincinnati). 
Synthetic  concentrates  containing  various 
levels  of  this  element  were  added  to  reagent 
water,  surface  water,  drinking  water  and 
three  effluents.  Results  for  the  reagent  water 
are  given  below.  Results  for  other  water 


Federal  Register  /  Vol.  52,  No.  171   /  Thursday.  September  3,  1987   /   Proposed  Rules 


33557 


types  and  study  details  are  found  in  "EPA 
Method  Study  31,  Trace  Metals  by  Atomic 
Absorption  (Furnace  Techniques),"  Nationul 
Technirai  Information  Service,  bZHh  Port 
Royal  Road,  Spnngneid,  Order  No.  PB  86-121 
704/ AS,  by  Copeland,  F.R  and  Maney.  ).P  , 
January  1986. 

For  a  concentration  rangp  of  10  00-246.00 
Mg/L 

X  =  0-95641  C)-^  0,476 
S  =  0.1584(X|  + 0.878 
SR:^0.0772(X)^  0,547 

Where: 

C  =  True  Value  for  the  Concentration,  ng/L 

X  =  Mean  Recovery,  >ig/L 

S  =  Multi-laboratory  Standard  Deviation, 

SR  =  Single-analyst  Standard  Deviation.  jig/L 

Method  272,2 

For  Silver,  Method  272.2  (Atomic 
Absorption,  furnace  technique)  add  the 
following  to  the  existing  Precision  and 
Accuracy  Section: 

Precision  and  Accuracy 

An  interlaboratory  study  on  metal  analyses 
by  this  method  was  conducted  by  the  Quality 
Assurance  Branch  (QAB)  of  the 
Environmental  Monitonng  and  Support 
Laboratory — Cincinnati  (EMSL-Cincinnatl). 
Synthetic  concentrates  containing  various 
levels  of  this  element  were  added  to  reagent 
water,  surface  water,  drinking  water  and 
three  effluents.  These  samples  were  digested 
by  the  total  digestion  procedure.  4,1.3  in  this 
manual.  Results  for  the  reagent  water  are 
given  below.  Results  for  other  water  types 
and  study  details  are  found  in  "EPA  Method 
Study  31,  Trace  Metals  by  Atomic  Absorption 
(Furnace  Techniques),"  National  Technical 
Information  Service.  5285  Port  Royal  Road. 
Springfield,  Order  No.  PB  86-121  704/AS,  b> 
Copeland,  F  R.  and  Maney,  J. P.,  January  1986. 

VoT  a  concentration  range  of  0  45-56.50  jjg/ 
L, 

X=0.9470(C)  +  0,181 
S  =  0.18O5(X)  +  0.153 
SR  =  0.1417(X)4  0.039 

Where: 

C  =  True  Value  for  the  Concentration,  jig/L 

X  =  Medn  Recovery,  ng/L 

S  =  Multi-laboratorv  Standard  Deviation. 

SR  -  Single-anoKst  Standard  Deviation,  )ig,'L 
Method  279,2 

For  Thallium,  Method  279.2  (Atomic 
Absorption,  furnace  technique)  replace  the 


Precision  and  Accuracy  Section  statement 
with  the  following: 

Precision  and  Accuracy 

An  interlaboratory  study  on  metal 
analyses  by  this  method  was  conducted 
by  the  Quality  Assurance  Branch  (QAB) 
of  the  Environmental  Monitoring  and 
Support  Laboratory — Cincinnati  (EMSL- 
Cincinnati).  Synthetic  concentrates 
containing  various  levels  of  this  element 
were  added  to  reagent  water,  surface 
water,  drinking  water  and  three 
effluents.  These  samples  were  digested 
by  the  total  digestion  procedure,  4  1,3  in 
this  manual.  Results  for  the  reagent 
water  are  given  below.  Results  for  other 
water  types  and  study  details  are  found 
in  "EPA  Method  Study  31,  Trace  Metals 
by  Atomic  Absorption  (Furnace 
Techniques)."  National  Technical 
Information  Service.  5285  Port  Royal 
Road,  Spnngfield.  Order  No,  PB  86-121 
704/AS,  by  Copeland,  F.R,  and  Maney, 
J,P.,  January  1986. 

For  a  concentration  range  of  10.00-252.00 
»xg/L. 

X  =  0.8781tC)-0.715 
S  =  0,1112(X)  +  0,669 
SR  =  0,1005(X)  +  0-241 

Where: 

C  =True  Value  for  the  Concentration,  ng/L 

X  =  Mean  Recovery.  ng/L 

S  =  Multi  laboratory  Standard  Deviation, 

Hg/L 
SR  -  Single-anah  .';t  Standard  Deviation,  ^ig|L 

Method  286.2 

For  Vanadium,  .Method  286.2  lAtomic 
Absorption,  furnace  technique)  replace  the 
Precision  and  Accuracy  Section  statement 
with  the  following: 

Precision  and  Accuracy 

An  interlaboratory  study  on  metal  analyses 

by  this  method  was  conductpd  by  the  Quality 
Assurance  Branch  (Q.^B)  of  the 
Environmental  Monitoring  and  Support 
Laboratory — Cincinnati  (E,MSL-Cincinnati). 
Synthetic  concentrates  contdining  various 
levels  of  this  element  were  added  to  reagent 
water,  surface  water,  drinking  water  and 
three  effluents.  These  samples  were  digested 
by  the  total  digestion  procedure,  4.1,3  in  this 
manual.  Results  for  the  reagent  water  are 
given  below.  Results  for  other  water  types 
and  study  details  are  found  in  "EPA  Method 


Study  31,  Trace  Metals  by  Atomic  Absorption 
(Furnace  Techniques),"  National  Technical 
Information  Service.  5285  Port  Royal  Road, 
Springfield,  Order  No.  PB  86-121  704/AS.  by 
Copeland.  F.R.  and  Maney.  J  P..  January  1986. 

For  a  concentration  range  of  1.36-982.00 
Rg/L. 

X  =  0.8486(C)  + 0.252 
S  =  0.3323(X)- 0.428 
SR  =  0.1195(X)-0.121 

Where: 

C  =  True  Value  for  the  Concentration,  ftg/L 

X  =  Mean  Recovery.  ^ig|L 

S  =  Multi-laboratory  Standard  Deviation. 

»^g/L 
SR  -Single-analyst  Standard  Deviation.  ng'L 

Method  289,2 

For  Zinc.  Method  289.2  (Atomic 

Absorption,  furnace  technique)  replace  the 
Precision  and  Accuracy  Section  statement 
with  the  following: 

Precision  and  Accuracy 

An  interlaboratory  study  on  metal  analyses 
by  this  method  was  conducted  b>  the  Quality 
Assurance  Branch  (QABj  of  the 
Environmental  Monitonng  and  Support 
Laboratory — Cincinnati  (EMSL-Cmcinnati. 
Synthetic  concentrates  containing  various 
levels  of  this  element  were  added  to  reagent 
water,  surface  water,  drinking  water  and 
three  effluents.  These  samples  were  digested 
by  the  total  digestion  procedure.  4.1.3  in  this 
manual.  Results  for  the  reagent  water  are 
given  below.  Results  for  other  water  t\pes 
and  study  details  are  found  in  "E^A  .Method 
Study  31,  Trace  Metals  by  Atomic  Absorption 
(Fumace  Techniques),"  National  Technical 
information  Service.  5285  FVirt  Royal  Road, 
Spnngfield.  Order  No  PB  86-121  704/AS,  by 
Copeland.  F.R.  and  Maney.  J.P.,  January  1986. 

For  a  concentration  range  of  0-51-189.0 

X  =  1.6710(C) +  1.485 

S=0.6740(X)- 0.342 

SR=0.3895(X)- 0.384 

Where: 

C  =  True  Value  for  the  Concentration,  fig/L 

X  =  Mean  Recovery.  ng/L 

S=  Multi-laboratory  Standard  Deviation. 

>ig/L 
SR  =  Single-analyst  Standard  Deviation,  jtg/L 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  86 

IFRL-3218-51 

Amendments  to  Regulations 
Governing  Test  Procedures  for  Light- 
Duty  Vehicles  and  Light-Duty  Trucks 
and  Selective  Enforcement  Auditing  of 
New  Light-Duty  Vehicles,  Light-Duty 
Trucks  and  Heavy-Duty  Engines 

AGENCY:  Environmentdl  Protection 
Agency  (EPA). 

action:  Notice  of  Proposed  Rulemaking 
(.\PRM). 

SUMMARY:  EPA  is  proposing  several 
technical  and  procedural  amendments 
to  the  regulations  at  40  CFR  Part  86, 
Subparts  B.  G  and  K.  These  regulations 
!.;overn  the  Federal  test  procedure  (FTP) 
for  new  .gasoline-fueled  and  diesel- 
fueled  light-duty  vehicles  (LDVs)  and 
light-duty  trucks  (LDTs).  and  the 
Selective  Enforcement  Auditing  (SEA)  of 
new  LDVs,  LDTs  and  heavy-duty 
engines  (HDEs).  The  main  purpose  of 
these  amendments  is  to  delete  from  the 
SFA  requirements  of  Subpart  K  the 
mandatory  reporting  of  manufacturers' 
LDT  and  UDE  internal  quality  assurance 
emission  test  data.  It  is  expected  that 
the  data  will  still  be  submitted 
voluntarily  to  EPA.  Another  purpose  is 
to  ensure  a  common  basis  for  diesel 
hvdrocarbon  measurements  during  the 
FTP  for  LDVs  and  LDTs  as  specified  in 
Subpart  B.  In  addition,  these 
amendments  are  intended  to  clarify 
specific  aspects  of  the  existing 
regulations  and  to  improve  the 
efficiency  of  the  LDV,  LDT  and  HDE 
SEA  program. 

Each  amendment  and  the  reason  for 
Its  proposal  are  described  in  the 
accompanying  chart.  The  more 
significant  amendments  are  described  in 
detad  m  the  SUPPLEMENTARY 
INFORMATION  section. 
DATES:  A  public  hearing  will  be 
scheduled  if  a  request  is  received  by 
September  24,  1987.  If  a  request  is 
received.  EP.-\  will  hold  a  hearing  on 
Oct.  2.  1987  from  10:00  a,m.  to  4;00  a.m. 
at  EPA,  North  Conference  Room  1, 
Waterside  Mall,  401  M  Street  SVV.. 
Washington,  DC  20460.  All  written 
comments  should  be  submitted  on  or 
before  November  2,  1987.  to  the  address 
indicated  below. 

FP.-V  proposes  to  make  these 
amendments  effective  30  days  after  the 
date  of  promulgation  of  the  final  rule  in 
the  Federal  Register. 

ADDRESSES:  Send  written  comments  to: 
Public  Docket  E.N-86-17,  Central  Docket 


Section,  Environmental  Protection 
Agency,  Room  4,  South  Conference 
Center  (LF^131),  Waterside  Mall,  401  M 
Street.  SW.,  Washington,  DC  20460.  If 
possible,  a  copy  of  the  written 
comments  also  should  be  submitted  to 
the  EPA  contact  listed  below. 

Copies  of  materials  relevant  to  this 
rulemaking  proceeding  are  contained  in 
Public  Docket  E.N-8&-17  at  the  Central 
Docket  Section  of  the  U.S. 
Environmental  Protection  Agency,  Room 
4,  South  Conference  Center  (LE-131), 
Waterside  Mall,  401  M  Street,  SW., 
Washington  DC  20460.  and  are  available 
for  public  inspection  between  8.00  a.m. 
and  3:00  p.m..  Monday  through  Friday. 
As  provided  in  40  CFR  Part  2,  a 
reasonable  fee  may  be  charged  for 
copying  services. 

FOR  FURTHER  INFORMATION  CONTACT: 
.Mr.  Stephen  Sinkez  or  Mr.  Sean  Conley, 
Manufacturers  Operations  Division 
(EN-340-F),  Environmental  Protection 
Agency.  401  M  Street,  SW.,  Washington. 
DC  20460.  Phone  (202)  382^104. 
SUPPLEMENTARY  INFORMATION 

I.  Most  Significant  Amendments 

A.  Manufacturer's  Test  Data  (§86.1005- 
84(c)) 

EPA's  SEA  regulations,  at  40  CFR  Part 
86,  Subpart  K,  mandate  the  submission 
of  manufacturers'  internal  quality  audit 
datg  from  their  emission  testing 
programs  on  1984  and  later  model  year 
production  LDTs  and  HDEs.  In  addition, 
40  CFR  §  86.1005-84{c).  requires  that  the 
submissions  be  in  a  standard  format  on 
an  Automatic  Data  Processirg  (ADP) 
storage  device  if  available.  The  most 
significant  changes  proposed  to  Subpart 
K  would  delete  both  of  these 
requirements. 

Manufacturers'  internal  quality  audit 
data  provides  EPA  with  some  additional 
assurance  that  manufacturers  are 
producing  engines  and  vehicles  in 
compliance  with  applicable  emission 
regulations.  Prior  to  the  promulgation  in 
1980  of  §  86.1005-84(0),  some 
manufacturers  conducting  internal 
quality  audits  had  been  submitting  their 
data  voluntarily  to  EPA.  However,  since 
the  promulgation  of  §  86.1005-84(c), 
manufacturers  have  been  required  to 
submit  their  data.  EPA  has  never 
enforced  this  requirement.  While  the 
submission  of  emissions  test  data  is 
critical  to  EPA's  SEA  program 
implementation,  EPA  does  not  believe 
that  the  current  SEA  program  would  be 
impaired  by  deleting  the  requirement 
that  manufacturers  submit  their 
emissions  test  data,  given  that 
manufacturers  will  probably  continue  to 
submit  the  data  voluntarily.  Of  course, 
EPA  may  still  exercise  the  authority  of 


section  208  of  the  Clean  Air  Act  to 
require  the  submission  of  specific  data 
in  any  given  case  should  a  manufacturer 
not  submit  the  data  voluntarily  and 
should  EPA  determine  the  information  is 
needed  to  determine  compliance  with 
the  Act  or  Subpart  K. 

EPA  will  attempt  to  work  with  the 
manufacturers  in  setting  up  a  voluntary 
ADP  program  with  the  anticipation  that, 
in  the  long  term,  this  system  of 
voluntarily  submitting  data  will  be 
efficient  and  cost  effective  for  both  EPA 
and  the  manufacturers. 

B.  Heated  Flame-Ionizatj'on  Detector 
Procedures  (§  86. 1 1 1-82  and  §  86. 121-82) 

Regulations  at  40  CF"R  Part  86.  Subpart 
B,  set  forth  the  procedures  required  to 
be  followed  in  setting  up  an  exhaust  gas 
analytical  system  for  testing  exhaust 
hydrocarbon  (HC)  emissions  from  LDVs 
and  LDTs.  The  regulations  require  the 
use  of  a  Heated  Flame-Ionization 
Detector  (HFID)  in  testing  for  HC 
emissions  from  diesel-fueled  LDVs  and 
LDTs,  while  allowing  the  use  of  a  non- 
heated  Flame-Ionization  Detector  (FID) 
for  testing  gasoline-fueled  LDVs  and 
LDTs.  This  notice  proposes  to  expressly 
extend  the  procedures  used  to  optimize 
and  calibrate  the  FTD  to  the  HFID. 
Current  optimization  and  calibration 
requirements  specify  the  FID  without 
expressly  mentioning  the  HFID. 

The  Agency  is  proposing  these 
procedures  to  clarify  the  Agency's  intent 
with  respect  to  HFID  settings  and  to 
ensure  a  common  basis  for  diesel 
hydrocarbon  measurements.  The 
Agency  recently  became  aware  that 
some  confusion  exists  in  the  industry 
concerning  the  allowable  HFID 
procedures.  It  is  proposed  that  the  HFID 
be  optimized  and  calibrated  following 
the  procedure  specified  in  this  proposal 
unless  an  alternative  method  is 
approved  by  the  Agency. 

In  addition,  certain  language 
incorporating  standard  industry 
practices  is  proposed  to  clarify  the 
official  HFID  calibration  procedure  by 
including  an  additional  description  of 
the  "overflow  "  zero  and  span  system. 

II.  Less  Significant  Amendments 

In  addition  to  the  more  significant 
amendments  discussed  in  the  previous 
section,  EPA  is  proposing  several  less 
significant  technical  and  procedural 
amendments.  One  proposed  amendment 
would  allow  the  use  of  precision 
blending  devices  (gas  dividers)  to  obtain 
required  calibration  gas  concentrations. 
Other  amendments  are  intended  to 
clarify  specific  aspects  of  the  existing 
regulations  and  to  improve  the 
efficiency  with  which  the  LDV,  LDT  and 
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HDE  SEA  program  will  be  conducted  in 
the  future. 

Each  amendment  contained  in  this 
NPRM  and  the  reason  for  its  proposal 
are  described  in  the  chart  at  the  end  of 
this  preamble. 

Administrative  Designation 

Under  Executive  Order  12291,  EPA 
mast  judge  whether  a  rule  it  intends  to 
propose  or  issue  is  "major"  and 
therefore  subject  to  the  requirement  to 
prepare  a  Regulatory  Impact  Analysis 
(RIA).  The  Agency  has  determined  that 
this  regulation  is  not  "major"  for  the 
following  reasons; 

(1)  The  proposed  amendments  will  not 
result  in  an  annual  effect  on  the 
economy  of  SlOO  million  or  more.  The 
majority  of  these  amendments  are 
administrative  or  technical  in  nature 
and  will  have  no  measurable  cost 
impact. 

(2)  Because  of  the  limited  cost  impact, 
this  proposal  will  not.  if  finalized,  result 
in  a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  state,  or  local  governments,  or 
geographic  regions. 

(3)  Due  to  its  limited  cost  impact  and 
its  applicability  to  all  domestic  and 
foreign  manufacturers.  EPA  does  not 
expect  this  proposal  to  have  any 
significant  adverse  effect  on 
competition,  employment,  investment, 


productivity,  innovation,  or  the  ability  of 
U.S.  manufacturers  to  compete  with 
foreign  manufacturers  in  domestic  or 
export  markets. 

Because  of  its  "non-major" 
classification,  the  Agency  has  not 
prepared  an  RIA  to  accompany  this 
proposal. 

Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act.  5 
U.S.C.  601  et  seq.,  EPA  is  required  to 
perform  a  preliminary  regulatory 
flexibility  analysis  (PRIA)  of  any 
proposed  regulation  unless  the 
Administrator  certifies  that  the 
regulation  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Since  these  proposed 
amendments  will  affect  only  motor 
vehicle  and  engine  manufacturers,  none 
of  which  are  small  entities,  and  will  not 
significantly  affect  any  manufacturer's 
compliance  cost.  1  certify  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Accordingly,  the  Agency  has 
not  prepared  a  regulatory  flexibility 
anaU  siS  to  accompany  this  proposal. 

Office  of  Management  and  Budget 

Review 

As  required  by  Executive  Order  12291. 
this  Notice  of  Proposed  Rulemaking  has 


been  reviewed  b\  the  Office  of 
Management  and  Budget  (OMB).  Any 
written  OMB  comments  to  EPA  and 
EPA's  response  to  those  comments  are 
available  for  inspection  in  the  public 
docket  for  this  rulemaking. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1980. 
44  U.S.C.  3501  et  seq..  provides  that 
reporting  and  recordkeeping 
requirements  be  approved  by  OMB 
before  they  can  be  imposed  on  the 
public.  The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  to  OMB,  Comments  on 
these  requirements  should  be  submitted 
to  the  Office  of  Information  and 
Regulatory  Affairs  of  OMB  marked: 
Attention  Desk  Officer  for  EPA.  The 
final  rule  package  will  respond  to  any 
OMB  or  public  comments  on  the 
information  collection  provisions. 

List  of  Subjects  in  40  CFR  Part  86 

Administrative  practice  and 
procedure.  Labeling.  Motor  vehicle 
pollution.  Reporting  and  recordkeeping 
requirements 

Dnted;  August  25,  1987. 
A.  James  Barnes, 

A^'ii.ns  Administrator. 


EXP1_ANAT10N  OF  PROPOSED  AMENDMENTS  AND  REVISIONS 


Section 


85  111-82 


86  114-79  , 


86  121-82 


86  601. 
86  602. 
66  603. 


Paragraph 


Ctiange 


Reason 


(b)(3)  (ii),  (iii).  (tv),  (v).. 
(a)(7) 


(a),  (b). 


description    of 
zero  and  span 


Adds    additional 

xhe  "overflow' 

system 
Prescribes       requirements 

using    precision    biendmg 

vices 


for 
de- 


(c)(1). 


86  604., 
86,605., 


86  606. 
86  607. 


Includes  HFID  in  the  sectior>  on 
hydrocartion  analyzer  calibra- 
tion. 

Redesignate  as  86,601-84 

Redesignate  as  86  602-84    „, 

Redesignate  as  86  503-88  , 


Provides  for  specification  of  trie 
number  of  test  v'enicies  to  be 
j      selected  per  day 

„ j  Redesignate  as  86  604-64 

„ ;  Redesignate  as  66  605-88 

(a)(2)(ix) 1  Adds  requirement  of  maintaining 

I      a  paper  copy  o*  dnver  s  t.'ace 
(f) 1  Remove 


Redesignate  as  86  606-84, 
Redesignate  as  86.507-84 . 


Provides  clanflcation. 


Allows  tjlendiog  devices  to  be  used  without 
pnof  approval  of  Administrator,  makes  regu- 
lation consistent  wit'i  standard  mojstr^  prac- 
tice 

Ensures  common  basis  tO'  diesei  HC  measure- 
ment 

Provides  model  year  designation. 
Do. 
Do. 

Provides  Clarification,  ensures  expeditious  audit 
performances 

Provides  mode  yea'  designation 

Do 
EPA   needs  to   be   abie  to   ver.*y   me  proper 

conduct  of  the  test 
Updated    language   regarding   business    confi- 

dentiality  claims  appears  m  86  615 
Provides  model  year  Designation 
Dc 
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Explanation  of  Proposed  Amendments  and  Revisions— Continued 


Section 


86  60g 


86  609 
86  610 
86  612 
86  614 
86  615 
Tab'e 
86 
86  1003-84 


Paragraph 


(aM2)(ii). 


(c)<1).  (2).  (3). 


of  Contents  of  Pan     Title  of  Subpart  K. 


86  1005-84  , 


(C)<1). 


86.1008-84. 


(a)(1)iii) 

(a){2)ivi)  (A),  (B).  (C).  (D).. 
(a)<2)(vrii) 


(c).  <d).  (e),  (f) . 


(g). 


(a)(4)(ii). 


<c)  (1).  (2),  (3). 


(g)(1).  (2).  (3).  (4). 


Ctiange 


Redesignate  as  86.608-88 

Deletes  requifement  ot  acfvance 
approval  for  optional  test  fuel 
temperature  measurement  and 
fuel  tank  drainage  procedures 
so  tong  as  equivalent  mettx)d 
is  used. 

Prescribes  manner  of  optional 
mileage  accumulation  for  SEA 
test  vehicles. 

Redesignate  as  86  609-84 

Redesignate  as  86.610-84 

Redesignate  as  86.612-84 

Redesignate  as  86  614-84 

Redesignate  as  86.615-84 

Adds  Light  Duty  Trucks  to  fitte 


Redesignate  as  86.1003-88. 


Provides  for  specification  of  the 
number  ot  test  vetiicles  or  en- 
gines to  be  selected  per  day. 

Redesignate  as  86.1005-88 

Updates  regulatory  citations 

UpKJates  regulatory  citations 

Adds  fequirenrvent  of  maintairHng 
paper  copy  of  driver's  trace. 

Remove  (c),  wtuch  had  required 
submission  of  trternal  quality 
control  audit  data,  and  redesig- 
nate (d),  (e)  and  (f)  as  (c),  (d) 
and  (e). 

Remove 


Redesignate  as  86.1008-88 

Deletes  requirement  of  ad^^ance 
approval  for  optional  test  fuel 
temperature  rneasurement  and 
fuel  tank  drainage  procedures 
so  long  as  equivalent  method 
IS  used 

Prescribes  manner  of  optional 
service  and  mileage  accumula- 
tion for  SEA  test  engines  and 
vehicles. 

Prescnbes  rates  of  testing  tor 
SEA  test  vehicles. 


Reason 


Do.  I 

Reduces  papenwork  and  administrative  burden. 


Reinstates  and  clarifies  inadvertently  deleted 
provisions,   ensures   expedtttous   audit    per- 
formance. 
Provides  model  year  designation 
Do. 
Do 
Do. 
Do. 
Makes  trtle  more  accurate. 

Updates  model  year  designatkDn  based  on  pro- 
posed changes. 

Provides  clarificaoon,  ensures  expeditious  audit 
performances. 

Updates  model  year  designation  based  on  pro- 
posed changes. 

To  make  consistent  wrth  current  regulatiors 

To  make  consistent  with  current  regulations. 

EPA  needs  to  tie  able  to  vehty  the  proper 
conduct  of  the  test 

Volurtary  submission  of  internal  audit  data  is 
adequate. 


Updated  language  regarding  business  confi- 
dentiality claims  appears  in  86.1015. 

Updates  model  year  designation  based  on  pro- 
posed chianges. 

Reduces  papenwork  and  administrative  burden. 


Reinstates  inadvertently  deleted  provisions. 
Clarifies  manner  of  accumulation,  ensures 
expeditious  audit  performances. 

Reinstates  inadvertently  deleted  provision,  en- 
sures expeditious  audrt  performances. 


PART  86— {AMENDED] 


UM  I 


For  the  reasons  set  forth  in  this 
(jreambie,  Part  86,  Subparts  B.  G  am 
Chapter  1  of  Title  40,  Code  of  Federal 


preamble,  Part  86,  Subparts  B.  G  and  K. 
Chapter  1  of  Title  40,  Code  of  Ft 
Reguidtions,  are  proposed  to  be 
amended  as  follows: 

1.  The  authority  citation  for  Part  86 
contir.ues  to  read  as  follows: 

Authority:  Sees.  206ib).  208fd).  30H.j), 
Clejn  Air  Act.  as  amended.  42  US.C.  7525;b) 


7542 


7601 (a) 


la,  Section  86.111-82  is  amended  by 

revising  par,3graph  (bK3)  to  read  ns 
follows: 


§86.111-82 
system. 


Exhaust  gas  analytical 


(b)  *  *  *       I 

(3)  For  diesel  vehicles  a  continuous 
hydrocarbon  sample  shall  be  measured 
using  a  heated  analyzer  train  as  shown 
in  Figure  B82-3  {or  B82-4).  The  train 
shall  include  a  heated  probe,  a  heated 
continuous  sampling  line,  a  heated 
particulate  filter  and  a  heated 
hydrocarbon  instrument  (HFID) 
complete  with  heated  pump,  filter  and 
flow  control  system. 

(i)  The  response  time  of  this 
instrument  shall  be  less  than  1.5  seconds 
for  90  percent  of  full  scale  response. 


(ii)  The  continuous  HC  sample  system 
may  use  an  "overflow"  zero  and  span 
system;  see  §  86.140-fi2(b)(4).  In  this 
type  of  system  (figures  B82-3A  and  B82- 
4A).  zero  or  span  gas  is  introduced  into 
the  heated  sample  line  at  a  flow  rate 
that  exceeds  the  semple  flow  rate  to  the 
HFID.  The  excess  gas  overflows  the 
sample  probe  into  the  dilution  tunnel. 
This  method  prevents  calibration  gases 
from  entering  the  HFID  at  a  different 
rate  than  sample  gas.  In  addition  to  zero 
and  span  checks,  it  may  also  be  used  to 
calibrate  the  HC  analyzer  per  §  86.121- 
82(b).  The  overflow  gas  flow  rate  into 
the  sample  line  shall  be  between  190 
percent  and  210  percent  of  the  HFID 
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flow  rate  with  the  CVS  blower 
operating.  A  lower  flow  rate  may  be 
used  if  it  has  been  experimentally 
shown  to  produce  equivalent  results  and 
current  documentation  is  maintained. 
The  overflow  gases  shall  enter  the 
heated  sample  line  as  close  as 
practicable  to  the  outside  surface  of  the 
dilution  tunnel. 

(iii)  No  other  analyzers  may  draw  a 
sample  from  the  continuous  HC  sample 
probe,  line  or  system,  unless  a  common 
sample  pump  is  used  for  all  analyzers 
and  the  single  sample  line  system  design 
reflects  good  engineering  practice. 

(iv)  Sample  transport  time  from 
sampling  point  to  inlet  of  instrument 
shall  be  less  than  4  seconds. 

(v)  The  sample  line  and  filter  shall  be 
heated  to  maintain  a  sample  gas 
temperature  of  357  ±  10  °F  (191  ±  6  X) 
before  the  filter  and  before  the  HFID. 


2.  Section  86,114-79  is  amended  by 
revising  paragraph  [a][7]  to  read  as 
follows: 

§86.114-79    Analytical  gases. 

(a)*** 

(7)  The  use  of  precision  blendmg 
devices  (gas  dividers)  to  obtain  the 
required  calibration  gas  concentrations 
is  acceptable,  provided  that  the 
calibration  curv'es  they  produce  name  a 
calibration  gas  within  2  percent  of  its 
certified  concentration.  This  mid-range 
verification  shall  be  performed  at 
between  25  and  50  percent  of  the  full 
scale  concentration  of  the  range  and 
shall  be  included  with  each  gas 
calibration  incorporating  a  blending 
device. 


3.  Section  86.121-82  is  amended  by 
revising  the  introductory  text,  paragraph 

(a)  introductory  text,  paragraph  (a)(3), 
and  the  introductory  text  of  paragraph 

(b)  to  read  as  follows: 


§86.121-82 
calibration. 


Hydrocart>on  analyzer 


calibration.  The  HFID  shall  be  operated 
at  a  temperature  of  3~5  r:  10  T  (191  -  6 

(a)  Initial  and  periodic  optimization  of 
FID  and  HFID  response. 

Prior  to  its  introduction  into  service 
and  at  least  annually  thereafter,  the  FID 
and  HFID  hydrocarbon  analyzers  shall 
be  adjusted  for  optimum  hydrocarbon 
response.  Alternate  methods  yielding 
equivalent  results  may  be  used,  if 
approved  in  advance  b>  the 
Administrator, 


(3)  With  the  fuel  and  air  flow  rates  set 
at  the  manufacturer's  recommendations, 
determine  the  analyzer  response  from 
the  difference  between  the  span-gas 
response  and  the  zero-gas  response. 
Incrementally  adjust  the  fuel  flow  above 
and  below  the  manufacturers 
specification.  Record  the  span  and  zero 
response  at  these  fuel  flows.  A  plot  of 
the  difference  between  the  span  and 
zero  response  versus  fuel  flow  wili  be 
similar  to  the  one  shown  m  Fig.  B8''-ll. 
Ad]ust  the  fuel-flow  rate  to  the  highest 
setting  that  produces  the  maximum 
anclyzer  response. 


OPTIMUM 


i 


RESPONSE 


FUEL  FLOW 


FIGURE  N87-9 


RESPONSE  VS.  FUEL  FLOW 


The  hydrocarbon  analyzers  shall 
receive  the  following  initial  and  periodic 


(bj  Initial  and  periodic  calibration. 

Prior  to  its  introduction  into  service  and 
monthly  thereafter  the  FID  and  HFID 
hydrocarbon  analyzers  shall  be 
calibrated  on  all  normally  used 
instrument  ranges.  Use  the  same  How 
rate  as  when  analyzing  samples. 
*         *         «         *         « 

§86.601    [Redesignated  as  §  86.601-84] 

4.  Section  86.601  is  redesignated  as 
§  86.601-84. 

§86.602     [Redesignated  as  §86.602-84] 

5.  Section  86.602  is  redesignated  as 
§  86.602-84. 


B  Section  86.603  is  redesignated  as 
§  86.603-88.  In  the  newly  redesignated 
§  86.603-88.  parag-f-aph  (cj(l)  is  revised 
to  redd  as  follows: 

§  86.603-88    Test  orders. 


(c)(1)  The  test  order  will  specil'v  the 
vehicle  configuration  selected  for 
testing,  the  time  and  location  at  which 
vehicles  must  be  selected,  and  the 
procedure  by  which  vehicles  of  the 
specified  configuration  must  be  selected. 
The  test  order  may  specify  the  number 
of  \ehicles  to  be  selected  per  da\'  and 
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may  include  alternative  conngurations 
Iprimary,  secondar>'.  etc.]  to  be  selected 
for  testing  in  the  event  that  vehicles  of 
the  first  specified  conHguration  are  not 
dVdi'dble  for  testing  because  those 
vehicles  are  not  being  manufactured  at 
the  specified  assembly  plant,  not  being 
manufactured  during  the  specified  time, 
or  not  being  stored  at  the  specified 
assembly  plant  or  associated  storage 
facility.  If  the  first  specified 
configuration  is  not  being  manufactured 
at  a  rate  of  at  least  four  vehicles  per  day 
over  the  expected  duration  of  the  audit, 
the  Assistant  Administrator  for  Air  and 
Radiation  or  his  designated 
representative  may  select  vehicles  of  a 
primary  alternate  configuration  for 
testing  in  lieu  of  the  first  specified 
configuration.  Likewise,  vehicles  of  a 
secondary  alternate  configuration  may 
be  selected  in  lieu  of  vehicles  of  the  first 
specified  configuration  or  primary 
alternate  configuration.  In  addition,  the 
test  order  may  include  other  directions 
or  information  essential  to  the 
tidministration  of  the  required  testing. 
•        •         •         . 

§  86.604    (Redesignated  as  §86.604-84] 

7.  Section  86.604  is  redesignated  as 
§  86.604-84. 

8,  Section  86.605  is  redesignated  as 

§  86.605-88.  In  the  newly  redesignated 
§  86.605-68.  paragraph  (f]  is  removed, 
and  paragraph  (aH2){ix)  is  added  to  read 
a.s  follows: 

§  86.605-88    Maintenance  of  records; 
submittal  of  Infonnation. 

(a)   •    •    * 
(2)   •    •    • 

(ix)  A  paper  copy  of  the  driver's  trace 
for  each  test. 


§  86.606    [  Redesignated  as  §  S6.606-84  J 

9.  Section  86.606  is  redesignated  as 
§  86  60&-84. 

§  86.607    [  Redesignated  as  J  86.607-84  J 

10.  Section  86.607  is  redesignated  as 
§  86.607-64. 

11.  Section  86.608  is  redesignated  as 
§  86.608-88.  In  the  newly  redesignated 
§  86.608-88,  paragraph  (aK2Kii)  is 
revised  and  paragraphs  (c)(1),  {c)(2),  and 
(c)(3)  are  added  to  read  as  follows: 

§  86.608-88    Test  procedures. 


(ii)  The  manufacturer  may  m.easure 
the  temperature  of  the  test  fuel  at  other 
than  the  approximate  mid-volume  of  the 
fuel  tank,  as  specified  in  §  86.131(a),  and 
may  drain  the  test  fuel  from  other  than 
the  lowest  point  of  the  tank,  as  specified 
in  §  86.131(b).  provided  an  equivalent 


method  is  used.  Equivalency 

documentation  shall  be  maintained  by 

the  manufacturer  and  shall  be  made 

available  to  the  Administrator  upon 

request, 

•        *        •        •        * 

fc)  •  •  ♦ 

(1)  Mileage  accumulation  must  be 
performed  in  a  manner  which  is 
consistent  with  the  new  vehicle  break-in 
instructions  contained  in  the  applicable 
vehicle  owner's  manual.  In  the  absence 
of  such  instructions,  mileage 
accumulation  must  be  performed  in  a 
manner  consistent  with  normal  owner 
usage. 

(2)  The  manufacturer  shall  accumulate 
mileage  at  a  minimum  rate  of  300  miles 
during  each  24  hour  period,  unless 
otherwise  provided  by  the 
Administrator. 

(3)  Mileage  accumulation  shall  be 
performed  on  a  sufficient  number  of  test 
vehicles  during  each  24  hour  period  to 
assure  that  the  number  of  vehicles 
tested  per  day  fulfills  the  requirements 
of  paragraph  (g)  of  this  section. 

•         •         •         «         . 

§86.609    [Redesignated  as  §86.609-84] 

11.  Section  86.609  is  redesignated  as 
§  86.609-84. 

§86.610    [Redesignated  as  §86.610-84] 

12.  Section  86.610  is  redesignated  as 
§  86.610-84. 

§  86.612    [Redesignated  as  §  86.612-84] 

13.  Section  86.612  is  redesignated  as 
§  86.612-84. 

§  86.6 1 4    [  Redesignated  as  §  86.6 1 4-84  ] 

14.  Section  86.614  is  redesignated  as 
§  86.614-84. 

§  86.6 1 5    [  Redesignated  as  §  86.6 1 5-84  ] 

15.  Section  86.615  is  redesignated  as 
§  86.615-84. 

16.  Part  86  is  amended  by  revising  the 
title  of  Subpart  K  to  read  as  follows: 

Subpart  K— Selective  Enforcefnent 
Auditing  of  ^4ew  Heavy-Outy  Engines 
and  Light-Duty  Trucks 

17.  Section  86.1003-84  is  redesignated 
as  §  86.1003-88.  In  the  newly 
redesignated  §  86.1003-88.  paragraph  (c) 
(1)  is  revised  to  read  as  follows: 

§  86. 1 003-88    Test  orders. 

*  •  •  •  * 

(c)(1)  The  test  order  will  specify  the 
engine  or  vehicle  configuration  selected 
for  testing,  the  manufacturer's  vehicle  or 
engine  assembly  plant  or  associated 
storage  facility  from  which  the  engines 
or  vehicles  must  be  selected,  the  time 
and  location  at  which  engines  or 
vehicles  must  be  selected,  and  the 


procedure  by  which  engines  or  vehicles 
of  the  specified  configuration  must  be 
selected.  The  test  order  may  specify  the 
number  of  vehicles  or  engines  to  be 
selected  per  day.  Heavy-duty  engine 
manufacturers  will  be  required  to  select 
a  minimum  of  four  engines  per  day 
unless  an  alternate  selection  procedure 
is  approved  pursuant  to  §  86.1007-84ta) 
or  unless  total  production  of  the 
specified  configuration  is  less  than  four 
engines  per  day.  If  total  production  of 
the  specified  configuration  is  less  than 
four  engines  per  day,  the  manufacturer 
will  select  the  actual  number  of  engines 
produced  per  day. 

•  *         •         •         . 

18.  Section  86.1005-84  is  redesignated 
as  §  86.1005-88.  In  the  newly 
redesignated  §86.1005-88,  paragraphs  (c) 
and  (g)  are  removed,  and  paragraphs 
(a)(l)fii)  and  (a)(2)(vi}  (A),  (B),  (C),  and 
(D)  are  revised,  paragraph  (a)(2)(vTii)  is 
added,  and  paragraphs  (d),  (e)  and  (f) 
are  redesignated  as  paragraphs  (c),  (d) 
and  (e),  respectively,  to  read  as  follows: 

§  86. 1 005-88    Maintenance  of  records; 
submittal  of  information. 

(a)   *   *   * 

(ii)  If  testing  heavy-duty  diesel 
engines,  the  equipment  requirements 
specified  in  §§  86.1306-84,  88.1 506-84, 
86.884-8  and  86.8W-9  of  thjs  part; 

•  «         •         *         • 

(2)  •   •   • 
(vi)  •  *  * 

(A)  If  testing  heavy-duty  gasoline 
engines,  the  record  requirements 
specified  in  §§  86.1344-88  and  86.1542- 
84  of  this  part; 

(B)  if  testing  heavy-duty  diesel 
engines,  the  record  requirements 
specified  in  §§  86.1344-88  and  86.1542- 
84  and  86.884-10  of  this  part; 

(C)  If  testing  light-duty  gasoline-fueled 
trucks,  the  record  requirements  specified 
in  §§86.142-82  and  86.1542-84  of  this 
part:  and 

(D)  If  testing  light-duty  diesel  trucks, 
the  record  requirements  specified  in 

§  86.142-82  of  this  part;  and 

•  ♦         *         *         • 

(viii)  A  paper  copy  of  the  driver's 
trace  for  each  test. 

•  •         •         •         . 

19.  Section  86.1008-84  is  redesignated 
as  §86.1008-88.  In  the  newly 
redesignated  §  86.1008-88,  paragraphs 
(a)(4](ii)  and  (c)  are  revised,  and 
paragraphs  [g)(l),  (g)(2),  (g)(3)  and  (g)(4) 
are  added  to  read  as  follows: 


UM  I 


§86.1008-88 

(a)  •   *   * 
14]  *   *   * 


Test  procedures. 
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(ii)  The  manufacturer  may  measure 
the  temperature  of  the  test  fuel  at  other 
than  the  approximate  mid-volume  of  the 
fuel  tank,  as  specified  in  paragraph  (a) 
of  §  86.131,  and  may  drain  the  test  fuel 
from  other  than  the  lowest  point  of  the 
fuel  tank,  as  specified  in  paragraph  (b) 
of  5  86.131,  provided  an  equivalent 
method  is  used.  Equivalent 
documentation  shall  be  maintained  by 
the  manufacturer  and  shall  be  made 
available  to  the  Administrator  upon 
request. 
•         •        •        •        • 

(c)  Prior  to  performing  exhaust 
emission  testing  on  an  SEA  test  engine, 
the  manufacturer  may  accumulate  on 
each  engine  a  number  of  hours  of 
service  equal  to  the  greater  of  125  hours 
or  the  number  of  hours  the  manufacturer 
accumulated  during  certification  on  the 
emission-data  engine  corresponding  to 
the  configuration  specified  in  the  test 
order.  Prior  to  performing  exhaust 
emission  testing  on  an  SEA  test  vehicle, 
the  manufacturer  may  accumulate  a 
number  of  miles  equal  to  the  greater  of 
4,000  miles  or  the  number  of  miles  the 


manufacturer  accumulated  during 
certification  on  the  emission-data 
vehicle  corresponding  to  the 
configuration  specified  in  the  test  order. 

(1)  Ser%-ice  or  mileage  accumulation 
must  be  performed  in  a  manner  which  is 
consistent  with  the  new  vehicle  break-in 
instructions  contained  in  the  applicable 
vehicle  owner's  manual.  In  the  absence 
of  such  instructions,  service  or  mileage 
accumulation  must  be  performed  in  a 
marmer  consistent  with  normal  owner 
usage. 

(2)  The  manufacturer  shall  accumulate 
service  at  a  minimum  rate  of  16  hours  or 
mileage  at  a  minimum  rate  of  300  miles 
during  each  24-hour  period,  unless 
otherwise  provided  by  the 
Administrator. 

(3)  Service  or  mileage  accumulation 
shall  be  performed  on  a  sufficient 
number  of  test  engines  or  vehicles 
during  each  24-hour  period  to  assure 
that  the  number  of  engines  or  vehicles 
tested  per  day  fulfills  the  requirements 
of  paragraph  (g)  of  this  section. 


(g) 


(1)  Heavy-duty  engine  manufacturers 
with  projected  sales  for  the  I'r.i'cd 
States  market  for  that  year  of  30.000  or 
greater  shall  complete  erriission  testing 
at  their  testing  facility  on  a  minimurr,  of 
two  engines  per  24  hour  period, 
including  voided  tests. 

(2)  Heavy-duty  engine  manufaciurers 
with  projected  sales  for  the  United 
States  market  for  that  year  of  less  than 
30,000  shall  complete  emission  testing  at 
their  testing  facility  on  a  minimum  of 
one  engine  per  24  hour  period,  including 
voided  tests. 

(3)  Light-duty  truck  manufacturers 
shall  complete  emission  testing  on  a 
minimum  of  four  vehicles  per  24-hour 
period,  including  voided  tests. 

(4)  The  Administrator  may  approve  a 
lower  daily  rate  of  conducting  emission 
tests  based  upon  a  request  by  a 
manufacturer  accompanied  by  a 
satisfactory  justification, 

*         •         •         •         ♦ 

[FR  Doc  B~-19915  F.ied  &-2-B:,  6  45  drr.] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting 

Si'ptenibtT  1,  1987 

The  USAP'  Scientific  Advisory  Board 
Ad  Hoc  Committee  on  Peacekeeper 
Inertial  Measuring  Unit  (IMU)  Testing 
and  Production  will  meet  on  September 
18,  September  24-25,  and  September  29- 
30,  1987,  at  the  Pentagon,  Washington, 
DC  from  8:00  a.m.  to  5:00  p.m.  each  day. 
The  purpose  of  these  meetings  is  to 
review,  discuss  and  evaluate  the 
effectiveness  of  the  IMU  testing  and 
production  programs. 

These  meetings  will  in\o!v(' 
discussions  of  classified  defense  matters 
listed  m  section  552b(c)  of  Title  5, 
L'nited  States  Code,  specifically 
subparagraph  (1)  thereof,  and 
accordingly  will  be  closed  to  the  public. 

¥oT  further  information,  contact  the 
Scientific  Advisory  Boa'^d  Secretariat  at 
202-697-4811. 
Patsy  J.  Conner, 

A:.'  Ft  n-p  Federal  Register  Liaison  Officer. 
IKR  Doc.  8--20519  Filed  9-2-87;  12:01  pm) 
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Ports  and  waterways  safety: 
Shipping  safety  fairways — 
New  York.  33587 
Vessel  traffic  management: 

Berwick  Bay  vessel  traffic  senice,  Morgan  City.  LA, 
33585 

Commerce  Department 

See  National  Oceanic  and  .-Xtmospheric  .Administration 


Commodity  Futures  Tradir>g  Commission 

PROPOSED  RULES 

Self-regulatory  organization  employees  and  governing 

members;  disclosure  of  material,  nonpublic  information 
Correction,  33680 

NOTICES 

Contract  marKr-t  proposals: 
Chicago  Board  of  Trade — 
CBOE  50  Stock  Index,  33615 

Defense  Department 

See  dso  Df  fr.i^e  Communications  Agency;  Navy 
Department 

NOTICES 

Meetings: 

/\.ia  Board.  33bl6 
Si  n:or  Executive  Service: 

Defense  Contract  Audit  Agency  Performance  Review 
Board:  membership,  33616 
Travel  per  d;em  rates,  civilian  personnel;  changes.  33616 

Drug  Enforcement  Administration 

NOTICES 

A;'':\\  i;.', J/7S,  hearings,  determinations,  etc.: 
Beale,  |ames,  M.D..  33663 
Fernandez-Vila,  Wilfredo,  M,D.,  33663 
Miller,  Leo  R.,  M.D..  33663 
Pablo.Gil  E.,  M.D..  33663 
Robinson,  Richard  T.,  M.D  ,  3;iwi3 

Economic  Regulatory  Administration 

NOTICES 

Natural  gas  exportation  and  imporidtion: 
Williams  Gas  Marketing  Co  .  33619 

Education  Department 

NOTICES 

American  education,  condition.  33617 
Grants;  availability,  etc.: 

Indian  education  programs — 

Controlled  schools:  correction,  33617 
Educational  services  projects:  correction.  33618 
(2  documents) 

Planning.  p;lots.  and  demonstration  proiects:  corre;ticn, 
33618 
Meetings; 

Education  Intergovernmental  Advisory  Council  33618 
Senior  Executive  Service: 

Per^'ormance  Review  Bc-.^d:  mem^'iership,  33618 

Employment  and  Training  Administration 
NOTtCES 

Federal-State  une-mpiov  ment  compensation  program: 
Quality  control  da'a,  33"ft4 
Unemployment  insurance  pr';g;an;  it"ers — 
Disaster  unemployment  assistance  program; 
unemployed  and  self-employed  eiieibility 
determinations,  33663 
Labor  surplus  area  classifications; 
Annual  list — 
.Additions.  336t>5 
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Employment  Standards  Administration 

Radio  services,  special:                         1 

NOTICtS 

Private  land  mobile  services —         ' 

Mmin^  ;m  wages  for  Federal  and  federally-assisted 

Window  filing  for  MHz  SMR  applications,  33646 

construction:  general  wage  determination  decisions 

Applications,  hearings,  determinations,  etc.: 

33665 

Strelitz.  John,  et  al..  33648 

Energy  Department 

Tafoya,  Mehl  D..  et  al.,  33649 

iff  Emnomic  Regulatory  Administration:  Federal  Enerf 
Regulatory  Commission;  Western  Area  Power 

/ 

'               Federal  Election  Commission 

Adry.inistration 

NOTICES 

Meetings:  Sunshine  Act,  33678 

Environmental  Protection  Agency 

RULES 

Federal  Energy  Regulatory  Commission                                            | 

Air  quality  implementation  plans;  approval  and 

PROPOSED  RULES 

promulgation:  various  States: 
Indiana,  33590 

Natural  Gas  Policy  Act: 
Pipelines:  interstate  transportation  q 

f  gas  for  others; 

Kpnturky.  33592 

effects  of  partial  wellhead  decontrol—                                         1 

PROPOSED  RULES 

Data  request,  33756.  33766 

A:r  programs:  approval  and  promulgation;  State  plans  f( 

(2  documents) 

designated  facilities  and  pollutants; 

NOTICES 

Pennsylvania.  33605 

Electric  rate  and  corporate  regulation  filings: 

Toxic  substances: 

Gulf  States  Utilities  Co.  et  al.,  33620 

Polychlorinated  biphenyls  (PCBs)— 

Natural  gas  certificate  filings: 

Exclusions,  exemptions  and  use  authorizations; 

Northwest  Pipeline  Corp.  et  al.,  3362 

1 

correction.  33680 

Applications,  hearings,  determinatiom 

,  etc.: 

Significant  new  uses — 

North  Penn  Gas  Co..  33627 

l-Chloro-2-bromoethane,  33606 

NOTICES 

Federal  Home  Loan  Bank  Board 

F.-^vironmental  statements;  availability,  etc.; 

PROPOSED  RULES 

Ai;ency  statements — 
Comment  availability,  33635 

Competitive  Equality  Banking  Act  of  1 
33595 

987;  implementation. 

Weekly  receipts.  336'36 

NOTICES 

Meetings: 

Federal  Savings  and  Loan  Insurance  C 

orporation: 

FIFRA  Scientific  Advisory  Panel.  33636 
Pesticide  programs: 

Institutions  under  supervisory  contr< 

)1;  pilot  program  to 

improve  liquidity  and  reduce  co 

3t  of  funds,  33649 

Pesticide  chemical  fact  sheets;  availability.  33637 

loxic  and  hazardous  substances  control; 
Premanufacture  exemption  applications.  33638 

rece^a-  Maritime  Commission 

NOTICFS 

Premanufacture  notices  receipts,  33638,  33640,  33641 
(3  documents) 
Vi  ater  Quality  Act  of  1987;  implementation: 

Agreements  filed,  etc.,  33653 
Freight  forwarder  licenses: 

Carrlfnas.  Nvdia  R     pI  al     3:'^R=^2 

Guidance  documents  availability,  33643 

Export-Import  Bank 

Federal  Mine  Sa^e'y  a.na  He.-s<th  Revn 

sw  Commission 

NOTICES 

NOTICES 

Meetings: 

Meeting'    .unshine  Act,  33678 

.Advisory  Committee,  33645 

Federa  Reserve  System 

Federal  Aviation  Administration 

PROPOSE..  RULES 

RULES 

Truth  in  L  -ding  (Regulation  Z): 

Cjr-.-riil  zopps:  correction,  33680 

Preemptiu.   Hptermination  (Indiana), 

NOTICES 

33596 

Federal  Communications  Commission 

Agency  information  collection  activitif 

s  under  OMB  review. 

RULES 

33653.  33654 

Radio  stations,  table  of  assignments; 

(2  documents) 

Michigan.  33593 

Meetings:  Sunshine  Act.  33678 

M-^scun,  33,593 

(2  documents) 

PROPOSED  RULES 

Applications,  hearings,  deterwinutiom 

etc.: 

Radio  services,  special: 

BMR  Bancorp,  Inc..  et  al..  33655 

Maritime  services — 

Hartford  National  Corp.  et  al..  33655 

VHF  marine  channel  13  designation  as  bridge-fo-bri< 

ge                Jewell,  Kenneth  A.,  et  al..  33656 

frequency  in  Great  Lakes,  33610 

Radio  Stations;  table  of  assignments: 

Financial  Management  Service 

California.  33609 

See  Fiscal  Service 

Michigan.  33609 

Texas,  33610 

Fiscal  Service 

NOTICES 

NOTICES 

A-(  rry  information  collection  activities  under  OMB  revi 

;w.           Surety  companies  acceptable  on  Fedei 

al  bonds; 

33645 

(2  documents) 

Southeastern  Casualty  &  Indemnity 
al,;  correction.  33677 

nsurance  Co..  Inc..  et 
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Food  and  Drug  Administration 
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Color  additives; 

D^C  Red  Nos.  33  and  3d,  33573 
Food  additives; 
Polymers — 
Nylon  6/66  copolymer  resms.  33574 
Human  drugs: 

Antacid  drug  products  (OTC):  classification  of  category 
111  antacid  ingredients  and  l-.ibeling  claims,  3.~i5"6 
Msdical  devices: 

Orthopedic  devices:  general  provisions  and 
classifications.  33686 
Nonclinical  laboratory  studies:  good  laboratory  practice, 
33768 

PROPOSED  RULES 

Human  drugs: 
Sunscreen  products  (OTCj;  administrative  record 
reopened,  33598 
Medical  devices: 

Orthopedic  devices,  class  I;  premarket  notification 
exemptions.  33714 
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Meetings: 
Advisory  committees,  panels,  etc  .  33656 
rlealth  professional  c^anizations.  3365" 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control:  Food  and  Drag 

Administration:  Health  Care  Financing  Administration; 
Public  Health  Service 

Health  Care  Financing  Administration 

NOTICES 

Long-term  health  care  policies;  task  force  report, 
availability.  33657 

Health  Resources  and  Services  Administration 

See  Public  Health  Service 

Housing  and  Urban  Development  Department 

RULES 

Mortgage  and  loan  insurance  programs: 

Modified  graduated  payment  mortgage;  termination 
Correction,  33680 
NOTICES 

Grants:  availability,  etc.: 

Emergency  shelter  grants  program.  33"90 
Organization,  functions,  and  authority  delegations; 
Assistant  Secretary  for  Community  Planning  and 
Development  et  al.:  emergency  shelter  grants 
program,  33793 
Regional  Administrators  and  Category  A  Field  Office 
Managers;  emergency  shelter  grants  program,  33793 

Interior  Department 

See  Land  Management  Bureau;  National  Park  Service: 
Surface  Mining  Reclamation  and  Enforcement  Office 

Internal  Revenue  Service 

RULES 

Em.ployment  taxes  and  collection  of  income  taxes  at  source: 
State  and  local  government  employee  wages:  hospital 
insurance  taxes,  interest.  33581 
Excise  taxes: 

Heavy  vehicle  use  tax;  reduction  for  foreign-based 
vehicles,  33583 


Income  taxes: 
Tax  on  unearned  income  of  minor  children,  33577 

PROPOSED  RULES 

Excise  taxe?' 
Heavy  vehicle  use  tax;  reduction  for  foreign-based 

vehicles;  cross  reference.  33602 

International  Trade  Commission 

NOTtCES 

Import  investigations:  ' 

Bicycle  tires  and  tubes  from  Taiwan  and  Korea,  33660 

Interstate  Commerce  Commission 

NOTICES 

Motor  carriers: 

Agricultural  cooperative  transportation  filing  notices, 
33661 

Compensated  intercorporate  hauling  operations,  33862 
Railroad  operation,  acquisition,  construction,  etc.: 

Southern  Railway  Co   et  al  .  33662 

Justice  Department 

See  Dr-.:g  Enforcement  .Administration 

Labor  Department 

See  Employment  and  Training  Administration;  Employment 
Standards  Administration;  Pension  and  Welfare 
Benefits  Administration 

Land  Management  Bureau 

NOTICES 

Realty  actions;  sales,  leases,  etc.: 

Or'^aon;  correction,  33658 
[Z  documents) 
Survey  plat  filings: 

Montana.  33658 

Mine  Safety  and  Health  Federal  Review  Commission 

See  Federal  Mine  Safetv  and  Heal;.-,  Re\-;ew  Commission 

National  Aeror^autics  and  Space  Administration 

NOTICES 

Meetings; 

Space  Applications  Advisory  Cciimmiittee.  33668 
Space  Svstem.s  and  Technology  Advisory  Committee, 
33669 

Pa'ent  licenses,  exclusive: 
BFGoodrich  Co..  33669 

National  Foundation  on  the  Arts  and  the  Humanrties 

NOTICES 

Agency  information  collection  activities  under  O.MB  review, 
33670 
(2  documents) 

National  Institute  for  Occupational  Safety  and  Health 

See  Centers  for  Disease  Control 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

Gulf  of  Mexico  and  South  Atlantic  coastal  migratory 
pelagic  resources:  correction.  33594 

Pacific  Coast  groundfish.  33593 

NOTICES 

Permits 

.Marine  miamim.dls,  33615 
(2  documents) 
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National  Science  Foundation 
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Meetings: 
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Committee,  33676 
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Navy  Department 
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Environmental  statements;  availability 

etc.: 

North  Chickamaugua  Creek  Watershed,  TN,  33659 
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Medical  and  dental  care  for  eligible  persons  at  Navy 
Medical  Department  facilities,  33718 

Transportation  Department                 | 

See  Coast  Guard;  Federal  Aviation  Administration; 

Research  and  Special  Programs  Administration 

Nuclear  Regulatory  Commission 
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Treasury  Department 
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Federal  Register 
Vol.  52.  No.  172 
Friday,  September  4,  1987 


This   section   of   the   FEDERAL   REGISTER 
contains  regulatory  docunoents   having 
general   ap>plk;ability   and   legal   eflect,    most 
of  which   are   keyed  to  and  codified   in 
the   Code   of   Federal   Regulations,   which   is 
published   under   50   titles   pursuant   to   44 
use     1510, 

The   Code  of   Federal   Regulations  is   sold 
by   the   Suf)ennterKJent   of   Docunrtents. 
Prices  of   new  books  are   listed  in   the 
first   FEDERAL   REGISTER   issue   of   each 
week 


DEPARTMENT  OF  AGRICULTURE 
Office  of  tf>e  Secretary 
7  CFR  Part  2 

Delegations  of  Authority 

agency:  Office  of  the  Secretary,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  delegates  authority 
to  the  Assistant  Secretary  of  Agriculture 
for  Natural  Resources  and  Environment 
and  thence  to  the  Chief  of  the  Forest 
Service  to  designate  specially  trained 
officers  and  employees  of  the  Forest 
Service  to  have  the  powers  and 
authorities  enumerated  in  the  National 
Forest  System  Drug  Control  Act  of  1986 
(16  U.S.C.  559b-n 

EFFECTIVE  DATE:  This  rule  is  effective 
September  4, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cecil  L  Wilson,  Law  Elnforcement 
Branch  Chief,  Fiscal  S  Public  Safety 
Staff,  Forest  Service,  USDA,  P.O.  Box 
96090,  Washington,  DC  20090-6090  (70.'?/ 
235-8484). 

SUPPLEMENTARY  INFORMATION:  The 
National  Forest  System  Drug  Control 
Act  of  1986,  Pub.  L.  99-570,  Title  XV  (16 
U.S.C.  559b-f)  authorizes  the  Secretary 
of  Agriculture,  in  connection  with  the 
administration  of  the  .National  Poorest 
System,  to  take  actions  necessary  to 
prevent  the  manufacture,  distribution,  or 
dispensing  of  marijuana  or  other 
controlled  substances. 

The  Act  also  provides  authority  for 
the  Secretary  to  designate  not  more  than 
500  specially  trained  officers  and 
employees  of  the  Forest  Service  to  have 
the  authorities  and  powers  enumerated 
within  the  Act  when  in  the  performance 
of  their  duties  within  the  boundaries  of 
the  National  Forest  System. 

The  Act  also  provides  for  the 
Secretary  to  authorize  the  Forest  Service 
to  cooperate  with  any  other  Federal  law 


enforcement  agency.  State,  or  political 

subdivision,  in  the  investigation  of 
violation  of  and  enforcement  of  section 
401  of  the  Controlled  Substance  Act  (21 
U.S.C.  841).  other  laws  and  regulations 
relating  to  marijuana  and  other 
controlled  substances,  and  Stale  laws  or 
ordinances,  within  the  boundaries  of  the 
National  Forest  System. 

This  rule  delegates  the  authorities  in 
the  Act  to  the  Assistant  Secretary  for 
Natural  Resources  and  Environment  and 
thence  to  the  Chief  of  the  Forest  Service 
Because  the  rule  relates  solely  to 
internal  agency  management,  pursuant 
to  5  U.S.C.  533.  notice  of  proposed 
rulemaking  and  opportunity  for 
comment  are  not  required,  and  this  rule 
may  be  made  effective  less  than  30  days 
after  publication  in  the  Federal  Register. 

Further,  since  this  rule  relates  to 
internal  management,  it  is  exempt  from 
the  provisions  of  Executive  Order  12291 
Finally,  this  action  is  not  a  rule  as 
defined  by  the  Regulatory  Flexibility 
Act.  and  thus,  is  exem.pt  from  the 
provisions  of  that  .\ct 

Usl  of  Subjects  in  7  CFR  Part  2 

Authority  delegations  (Government 
agencies). 

Therefore,  for  the  reasons  set  forth  in 
the  preamble,  Part  2,  Subtitle  A,  of  Title 
7  of  the  Code  of  Federal  Regulations  is 
hereby  amended  as  follows; 

PART  2— DELEGATIONS  OF 
AUTHORITY  BY  THE  SECRETARY  OF 
AGRICULTURE  AND  GENERAL 
OFFICERS  OF  THE  DEPARTMENT 

1.  The  authonty  citation  for  Part  2 
continues  to  read; 

Authority:  5  LI.SC  301  and  rt'orgnnization 
plan  No  2  of  1953  unless  otherwise  notpd 

Sut>part  C — Detegations  of  Auttiority 
to  the  Deputy  Secretary,  the  Under 
Secretary  for  International  Affairs  and 
Commodity  Programs,  the  Under 
Secretary  for  Small  Community  and 
Rural  Development,  and  Assistant 
Secretaries 

2.  Amend  §  2.19  by  adding  paragraphs 
(dl(27)  and  (28)  to  read  as  follows: 

§  2.19     Assistant  Secretary  for  Natural 
Resources  and  Environment. 
•  «  •  •  « 

(d)-   •   • 

(27)  For  the  purposes  of  the  National 
Forest  System  Drug  Control  Act  of  1986, 


16  U.S.C.  559b-f.  specifically  designate 
certain  specially  trained  officers  and 
employees  of  the  Forest  Service,  not 
exceeding  500.  to  have  authont\  in  the 
performance  of  their  duties  withm  the 
boundaries  of  the  National  Forest 
System. 

(1)  To  carry  firearms; 

(2)  To  conduct  investigations  of 
violations  of  and  to  enforce  section  401 
of  the  Controlled  Substance  Act  (21 
U.S.C.  841)  and  other  criminal  violations 
relating  to  marijuana  and  other 
controlled  substances  that  are 
manufactured,  distributed,  or  dispensed 
on  National  Forest  lands; 

(3)  To  miake  arrests  with  a  warrant  or 
process  for  misdemeanor  violations,  or 
without  a  warrant  for  violations  of  such 
misdemeanors  that  any  such  officer  or 
em.ployee  has  probable  cause  to  belic\e 
are  being  committed  in  that  employee's 
presence  or  view,  or  for  a  felony  with  a 
warrant  or  without  a  warrant,  if  the 
employee  has  probable  cause  to  believe 
that  the  person  being  arrested  has 
committed  or  is  committing  such  felony: 

(4)  To  serve  warrants  and  other 
process  issued  by  a  court  or  officer  of 
competent  jurisdiction, 

(5)  To  search,  with  or  without  a 
wanant  or  process  an>  person,  place,  or 
conveyance  according  to  Federal  law  or 
rule  of  law;  and 

(6)  To  seize  with  or  without  a  warrant 
or  process  any  evidentiary  item 
according  to  Federal  law  or  rule  of  law. 

(28)  Authorize  the  Fore-:!  Service  to 
cooperate  with  the  law  enforcement 
officials  of  any  Federal  agency,  State,  or 
political  subdivision,  in  the  investigation 
of  violations  of  and  enforcement  of 
section  401  of  the  Controlled  Substances 
Act  (21  US  C  841).  other  laws  and 
regulations  relating  to  marijuana  and 
other  controlled  substances,  and  State 
drug  control  laws  or  ordinances,  within 
the  boundaries  of  the  National  Forest 
S>stem. 

Subpart  G— Delegations  of  Authority 
By  the  Assistant  Secretary  for  Natural 
Resources  and  Environment 

3.  Amend  §  2.60  by  adding  paragraphs 
(a)(29)  and  (30)  to  read  as  follows: 

5  2.60     Chtel,  Forest  Service. 

(a)  •  •  • 

(29)  For  the  purposes  of  the  National 
Forest  System  Drug  Control  Act  of  lOSfi 
16  use.  559b-f,  specifically  designate 


33572  Federal  Register  /  Vol.  52.  No.  172  /  Friday.  September  4,  1987  /  Rules  and  Regulations 


certain  specially  trained  officers  and 
employees  of  the  Forest  Service,  not 
exceeding  500.  to  have  authority  in  the 
performance  of  their  duties  v\ithin  the 
boundaries  of  the  National  Forest 
System. 

(i)  To  carry  firearms; 

(ii)  To  conduct  investigations  of 
violations  of  and  enforce  section  401  of 
the  Controlled  Substance  Act  (21  U.S.C. 
841)  and  other  criminal  violations 
relating  to  marijuana  and  other 
controlled  substances  that  are 
manufactured,  distributed,  or  dispensed 
on  National  Forest  lands: 

(iii)  To  make  arrests  with  a  warrant  or 
process  for  misdemeanor  violations,  or 
without  a  warrant  for  violations  of  such 
misdemeanors  that  any  such  officer  or 
employee  has  probable  cause  to  believe 
are  being  committed  in  that  employee's 
presence  or  view,  or  for  a  felony  with  a 
warrant  or  without  a  warrant  if  that 
employee  has  probable  cause  to  believe 
that  the  person  being  arrested  has 
committed  or  is  committing  such  felony; 

(iv)  To  serve  warrants  and  other 
process  issued  by  a  court  or  officer  of 
ciimpetent  jurisdiction; 

(v)  To  search  with  or  without  a 
warrant  or  process  any  person,  place,  or 
conveyance  according  to  P'ederal  law  or 
rule  of  law;  and 

(v!)  To  seize  with  or  without  warrant 
or  process  any  evidentiary  item 
according  to  Federal  law  or  rule  of  law. 

(30)  Authorize  the  Forest  Service  to 
cooperate  with  the  law  enforcement 
officials  of  any  Federal  agency;  State,  or 
political  subdivision,  in  the  investigation 
of  violations  of  and  enforcement  of 
section  401  of  the  Controlled  Substances 
Act  (21  U.S.C.  841).  other  laws  and 
regulations  relating  to  marijuana  and 
other  controlled  substances,  and  State 
drug  control  laws  or  ordinances,  within 
the  boundaries  of  the  National  Forest 
Svstem- 


Fiir  Subpart  C. 
Richard  E.  Lyng. 
Stcri'tary. 

Date:  August  24.1987. 

For  Subpart  G. 

George  S.  Dunlop, 

Astiistaiil  St/cretary:  Natural  Resources  and 
Environment. 

DHle:  AliguSt  21,  1987. 

|KR  Due  87-20122  Filed  9-3-87:  8:45  am) 
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Agricultural  Marketing  Service 

7CFRPart910 

[Lemon  Regulation  577] 

Lemons  Grown  in  California  and 
Arizona:  Limitation  of  Handling 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

action:  Final  rule. 

summary:  Regulation  577  establishes 
the  quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  market  at 
283.781  cartons  during  the  period 
September  6  through  September  12,  1987. 
Such  action  is  needed  to  balance  the 
supply  of  fresh  lemons  with  market 
demand  for  the  period  specified,  due  to 
the  marketing  situation  confronting  the 
lemon  industry. 

DATES:  Regulation  577  (§  910.877)  is 
effective  for  the  period  September  6 
through  September  12. 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

James  M.  Scanlon,  Acting  Chief, 
Marketing  Order  Administration  Branch, 
F&V,  AMS.  USDA,  Room  2523,  South 
Building.  P.O.  Box  96456,  Washington. 
DC  20090-4)456,  telephone;  (202)  447- 
5697. 

SUPPLEMENTARY  INFORMATION:  ThiS 

final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  action  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act, 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

This  regulation  is  issued  under 
Marketing  Order  No.  910.  as  amended  (7 
CFR  Part  910)  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
(the  "Act",  7  U.S.C.  601-674),  as 
amended.  This  action  is  based  upon  the 


recommendation  and  information 
submitted  by  the  Lemon  Administrative 
Committee  and  upon  other  available 
information.  It  is  found  that  this  action 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

This  regulation  is  consistent  with  the 
marketing  policy  for  1987-88.  The 
committee  met  publicly  on  September  1. 
1987.  in  Los  Angeles,  California,  to 
consider  the  current  and  prospecti\e 
conditions  of  supply  and  demand  and 
recommended  by  an  11  to  1  vote  a 
quantity  of  lemons  deemed  advisable  to 
be  handled  during  the  specified  week. 
The  comm.ittee  reports  that  the  market  is 
fair. 

Pursuant  to  5  U.S.C.  553,  it  is  further 
found  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice,  and 
engage  in  further  public  procedure  with 
respect  to  this  action  and  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because  of  insufficient  time  between  the 
date  when  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  purposes  of 
the  Act.  Interested  persons  were  given 
an  opportunity  to  submit  information 
and  views  on  the  regulation  at  an  open 
meeting.  It  is  necessary  to  effectuate  the 
declared  purposes  of  the  Act  to  make 
these  regulatory  provisions  effective  as 
specified,  and  handlers  have  been 
apprised  of  such  provisions  and  the 
effective  time,      i 

List  of  Subjects  in  7  CFR  Part  910 

Marketing  agreements  and  orders, 
California.  Arizona,  Lemons. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  910  is  amended  as 
follows: 

PART  910— LEMONS  GROWN  IN 
CALIFORNIA  AND  ARIZONA 

1.  The  authority  citation  for  7  CFR 
Part  910  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

2.  Section  910.877  is  added  to  read  as 

follows: 

§  910.877     Lemon  Regulation  577. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  September  6 
through  September  12, 1987,  is 
established  at  283,781  cartons. 


UM  I 
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Ddtfd:  Sfptpmlu-r  2.  1987. 
Ronald  L.  Cioffi. 

Acting  Deputy  Di rector.  Fruit  and  Vegetable 
Division.  Agricultural  Marketing  Service. 
|FR  Doc.  87-20569  Filed  »-3-87:  8:45  am) 

BILLING  CODE  341&-02-M 


Animal  and  Plant  Health  Inspection 
Service 

9CFRPart91 
IDocket  No.  87-115] 

Ports  Designated  for  Exportation  of 
Animals;  Deletion  of  Alex  Nichols 
Agency 

agency:  Animfil  ,ind  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

summary:  We  are  amending  the 
reguliitinns  governing  the  Inspection  and 
Hdndlmg  of  Livestock  for  Exportation 
by  removing  the  Alex  Nichols  Agency, 
Glen  Head,  New  York,  from  the  list  of 
ports  that  have  export  inspection 
facilities  and  are  designated  as  ports  of 
embarkation.  This  action  is  necessary 
because  the  facility  no  longer  exists. 
EFFECTIVE  DATE:  October  5,  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  William  Parham,  StafT  V'eterinanun. 
Import-Export  Emergencv  Planning 
Staff,  VS.  APHIS,  USDA."  Room  810. 
F"ederal  Building.  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  43B-8fi95. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  Part  91, 
"Inspection  and  Handling  of  Livestock 
for  Exportation,"  prescribe  conditions 
for  exporting  animals  from  the  L'nited 
States.  Section  91.14(a)  of  the 
regulations  lists  ports  that  have  export 
inspection  facilities  and  are  designated 
as  ports  of  embarkation. 

On  May  11.  1987.  we  published  in  the 
Federal  Register  (52  FR  17597,  Docket 
Number  87-017)  a  document  proposing 
to  revise  §  91, 14(a)  to  remove  the  Alex 
Nichols  Agency,  P.O.  Box  283.  Glen 
Head.  New  York,  from  the  list  of  ports 
that  have  export  inspection  facilities 
and  are  designated  as  ports  of 
embarkation.  This  was  necessary 
because  the  facility  no  longer  exists.  We 
did  not  receive  any  comments  by  the 
close  of  the  comment  period  on  July  10. 
1987.  We  are  therefore  adopting  the 
proposal  as  a  final  rule. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291.  and  we  have  determined  that  it  is 


noi  a  "nidjor  rule.  "  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers; 
individual  industries,  Federal,  state,  or 
local  government  agencies,  or 
geographical  regions;  and  will  not  cause 
a  significant  adverse  effect  on 
competition,  employment,  investment. 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Because  the  Alex  Nichols  Agency 
facility  at  Glen  Head,  New  York,  does 
not  exist,  removing  it  from  the  list  of 
ports  of  embarkation  will  have  no  effect 
on  the  exporters.  Alternate  ports  of 
embarkation  are  available  in  New  York. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1930  (44  U.S.C.  3501  et 
seq.). 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  state  and  local 
officials.  tSee  7  CFR  Part  3015,  Subpart 
V.) 

List  of  Subjects  in  9  CFR  Part  91 

Animal  diseases.  .Animal  welfare. 
Exports.  Livestock  and  livestock 
products.  Transportation. 

PART  91— INSPECTION  AND 
HANDUNG  OF  LIVESTOCK  FOR 
EXPORTATION 

Accordingly.  9  CFR  Part  91  is 

amended  as  follows; 

1.  The  authority  citation  for  Part  91 
continues  to  read  as  follows; 

Authority:  Z1  U  S.C  105  112.  113.  114a.  120. 
ICl.  i:>4b.  134f.  612.  613.  614.  618,  46  U.S.C 
4f>6a.  486b;  49  U.S  C.  1509(d);  7  CFF  2.17,  2.51. 
and  371.2|di. 

§91.14     (Amended) 

2.  In  §  91.14,  paragraph  (a)(8)(ii){B)  is 
removed. 


Done  in  Washington.  DC.  this  Isl  day  of 
September.  1987. 
|.K.  Atwell. 

Deputy  Administrator.  Veterinary  Services. 
Animal  and  Plant  Health  inspection  Service. 
|FR  Doc  8--2n.l-l  Filed  9-3-87;  8:45  am) 
BIUJN6  COOe  3410-34-W 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  81 

IDocttef  No.  76N-0366] 

Provisional  Listing  of  D&C  Red  No.  33 
and  D4C  Red  No.  36;  Postponen:>€nt  of 
Closing  Date 

AGENCY:  Food  and  Drug  Administration 
ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
.Administration  (FDA)  is  postponing  the 
closing  date  for  the  provisional  listing  of 
D&C  Red  No.  33  and  D&C  Red  No.  36  for 
use  as  color  additives  in  drugs  and 
cosmetics.  The  new  closing  date  will  be 
November  3, 1987.  FDA  has  decided  that 
this  brief  postponement  is  necessary  to 
provide  time  for  the  preparation  of 
documents  that  will  explain  the  bases 
for  the  agency's  decisions  concerning 
the  conditions  under  which  these  color 
additives  T,ay  be  safely  used. 
EFFECTIVE  DATE:  Effective  September  4 
19b"  :he  new  closing  date  for  D&C  Red 
No.  33  and  DixC  Red  No.  36  will  be 
November  3. 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerad  L,  NkCowin.  Ceri;^:  l,;r  Food 
Safety  and  Applied  .Nutrition  (HFF-330). 
Food  and  Drug  Administration.  200  C 
Street  SW.,  Washington.  DC  20204,  202- 
472-56-6 

SUPPLEMENTARY  INFORMATION:  FD.'\ 
established  the  current  closing  date  of 
September  4,  1987,  for  the  provisional 
listing  of  D&C  Red  No.  33  and  Di»C  Rfd 
N'o  36  b\  regulation  published  in  the 
Federal  Register  of  July  6.  1987  [52  FR 
25209).  FDA  extended  the  closing  date 
for  these  color  additives  until  September 
4.  1987,  to  provide  time  for  completion  of 
the  agency's  review  and  evaluation  of 
the  data  concerning  the  drug  and 
cosmetic  uses  of  these  color  additives. 
and  for  publication  of  a  regulation  in  the 
Federal  Register  regarding  the  agency's 
finai  decision  on  the  petitions  for  the 
permanent  listing  of  these  color 
additives.  The  regulation  set  forth  below 
will  postpone  the  September  4.  1987, 
closing  date  for  the  provisional  listing  of 
these  color  additives  until  November  3. 
1987. 
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FUA  has  essentially  completed  its 
review  and  evaluation  of  available 
inforrr,ation  relevant  to  the  use  of  these 
color  additives  in  drugs  and  cosmetics. 
The  agency  has  concluded  that  the  drug 
and  cosmetic  uses  of  D&C  Red  No.  33 
and  D^C  Red  \o.  36  are  safe.  Thus,  the 
agency  has  decided  to  permanently  list 
the  color  additives  for  these  uses.  New 
certification  specifications  are  also 
being  developed  for  these  color 
additives. 

The  agency  has  not  yet  co.mpleted 
documents  fully  describing  the  bases  for 
each  of  these  decisions  and  setting  forth 
detailed  conditions  for  use.  Therefore. 
FDA  believes  that  it  is  reasonable  to 
postpone  the  closing  date  for  these  color 
additives  until  November  3.  1987,  to 
provide  time  for  the  preparation  and 
publication  of  appropriate  Federal 
Register  documents.  The  agency  intends 
to  publish  these  documents  as  soon  as 
possible.  FD.^  concludes  that  this  short 
extension  is  consistent  with  the  public 
health  and  the  standards  set  forth  for 
continuation  of  provisonal  listing  in 
McHivai.n  v.  Hayes.  690  F,2d  1041  (D.C. 
Cir,  1982), 

Because  of  the  shortness  of  time  until 
the  September  4,  1987,  closing  data,  FDA 
concludes  that  notice  and  public 
procedure  on  this  regulation  are 
impracticable  and  that  good  cause 
exists  for  issuing  the  postponement  as  a 
final  rule  fnd  for  an  effective  date  of 
September  4,  1987.  This  regulation  will 
permit  the  uninterrupted  use  of  these 
color  additives  until  further  action  is 
taken.  In  accordance  with  5  U.S.C. 
553(b)  and  (d)(1)  and  (3).  this 
postponement  is  issued  as  a  final 
regulation,  effective  on  September  4, 
198". 

List  of  Subjects  in  21  CFR  Part  81 

Color  additives.  Cosmetics,  Drugs. 

Therefore,  under  the  Transitional 
Provisions  of  the  Color  Additive 
Amendments  of  1960  to  the  Federal 
Food,  Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  Part  81  is  amended 
as  follows: 

PART  81— GENERAL  SPECIFICATiONS 
AND  GENERAL  RESTRICTIONS  FOR 
PROVISIONAL  COLOR  ADDITIVES 
FOR  USE  IN  FOODS,  DRUGS,  AND 
COSMETICS 

1.  The  authority  citation  for  21  CFR 

V',.rt  81  continues  to  read  as  follows: 

Authority:  Sees.  701   706.  52  Stat.  1055-1056 
,is  dmended.  74  Stat,  39»-407  as  amended  (21 
IS  C.  371.  376):  Title  11.  Pub.  L  86-618;  sec. 
ZOX  74  Slat  404-^07  (21  U  S.C.  376.  note):  21 
CFR  5.10 


§61.1     (Amended] 

2.  In  §  81.1  Provisional  lists  of  color 
additives  by  revising  the  closing  dates 
for  "D&C  Red  No.  33'  and  "D&C  Red  No. 
36"  appearing  in  the  table  in  paragraph 
(b)  to  read  "November  3, 1987." 

§81.27    (Amended] 

3.  In  §  81.27  Conditions  of  provisional 
listing  by  revising  the  closing  dates  for 
"D&C  Red  No.  33"  and  "D&C  Red  No. 
36"  in  paragraph  (d).  introductory  text 
table,  to  read  "November  3, 1987." 

Dated:  August  19. 1987. 

John  M.  Taylor, 

Associate  Commissioner  for  Regulatory 
Affairs. 

(FR  Doc.  87-20380  Filed  9-3-87;  8:45  am] 

BILUNG  CODE  4180-01-11 


21  CFR  Pati  177 

(Docket  No.  86F-00751 

Indirect  Food  Additives;  Polymers 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  Nylon  6/66  copolymer 
resins  as  the  non-food-contact  layer  in 
multilayer  film  structures  intended  for 
use  in  the  cooking  and  holding  of  food. 
This  action  responds  to  a  petition  filed 
by  Allied  Corp. 

dates:  Effective  September  4, 1987; 
objections  by  October  5, 1987. 

ADDRESS:  Written  objections  to  the 
Docivets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration,  Rm. 
4-62.  5600  Fishers  Lane.  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  J.  Machuga,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335), 
Food  and  Drug  Administration,  200  C  St. 
SW.,  Washington,  DC  20204,  202-472- 
5690. 

SUPPL^MENTM^Y  INFORMATION:  In  a 

notice  published  in  the  Federal  Register 
of  March  14,  1986  (51  FR  8898),  FDA 
announced  that  a  petition  (FAP  6B3913) 
had  been  filed  by  Allied  Corp., 
Morristown,  NJ  07960,  proposing  that  the 
food  additive  regulations  be  amended  to 
provide  for  the  safe  use  of  Nylon  6/66 
copolymer  resins  as  the  non-food- 
contact  layer  in  film  structures  in  which 
ionomeric  resjns  complying  with  21  CFR 
177.1330  of  the  food  additive  regulations 
are  the  food-oontact  surface.  The 
multilayer  film  structure  is  intended  for 
cooking  and  holding  food. 


FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed 
food  additive  use  is  safe,  and  that  the 
regulations  should  be  amended  as  set 
forth  below. 

Because  the  Nylon  6/66  copolymer 
resin  evaluated  in  this  petition  may  only 
be  used  as  the  non-food-contact  layer  in 
multilayer  film  structures,  and  because 
it  has  significantly  different 
specifications  than  the  Nylon  6/66  that 
is  currently  approved  for  use  in  direct 
contact  with  food,  FDA  is  amending 
§  177.1500  Nylon  resins  (21  CFR 
177.1500)  to  clearly  differentiate 
between  the  two  types  of  Nylon  6/66. 
Nylon  6/66  resins  that  comply  with 
§  177.1500,  item  4.1.  may  be  used  in 
direct  contact  with  food.  Nylon  6/66 
resins  that  comply  with  §  177.1500,  item 
4.2,  may  be  used  only  as  the  non-food- 
contact  layer  in  multilayer  film 
structures. 

FDA  is  also  establishing  a  new  food 
additive  regulation,  §  177.1395  Laminate 
structures  for  use  at  temperatures 
between  120  °Fand  250  °F[2\  CFR 
177.1395),  to  specify  the  conditions  of 
use  for  the  new  multilayer  film  structure 
with  Nylon  6/66.  The  agency  is  also 
changing  the  section  heading  of 
§  177.1390  High-temperature  laminates 
(21  CFR  177.1390)  to  read  §  177.1390 
Laminate  structures  for  use  at 
temperatures  of  250  °F  and  above,  to 
clearly  differentiate  the  temperatures 
under  which  these  packaging  materials 
may  be  used.  The  agency  also  wishes  to 
make  it  clear  that  adoption  of  new 
§  177.1395  does  not  revoke  prior  FDA 
opinions  stating  that  other  multilayer 
film  structures  may  be  safely  used  in 
contact  with  food. 

The  filing  notice  for  this  petition 
specified  that  the  food-contact  layer  of 
the  petitioned  laminate  would  be 
ionomeric  resins  complying  with  21  CFR 
177.1330.  FDA  determined,  during  the 
review  of  this  petition,  that  the  inclusion 
in  new  §  177.1395  of  a  limitation  on  the 
migration  of  residual  epsilon- 
caprolactam  monomer  from  the  Nylon 
6/66  resin  to  food  obviates  the  need  to 
list  in  the  regulation  the  specific 
material  that  is  to  be  used  as  the  food- 
contact  surface.  Therefore,  in  addition  to 
ionomeric  resins,  other  approved  food- 
contact  materials  may  be  used  as  the 
food-contact  layer  with  Nylon  6/66  in 
multilayer  structures  (see  §  177.1395(b)). 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Appliea 
Nutrition  (address  above)  by 
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appointment  with  the  information 
contact  person  listed  above.  As 
provided  in  21  CFR  171.1(h),  the  agency 
will  delete  from  the  documents  any 
materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environm.ent  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m..  and  4 
p.m.,  Monday  through  Friday.  This 
action  was  considered  under  FD.As  final 
rule  implementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25). 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  October  5,  1987,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection  fiach 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 


a  description  and  analysis  for  any 

particular  objection  shall  constitute  a 
w'aiver  of  the  r;ght  to  a  hearing  on  the 
objection.  Three  copies  of  all  docunients 
shall  be  submiitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  177 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Food  Safety  and  Applied 
.Nutrition,  Part  177  is  amended  as 
follows: 

PART  177— INDIRECT  FOOD 
ADDITIVES:  POLYMERS 

1.  The  authority  citation  for  21  CFR 
Part  177  continues  to  read  as  follows: 

Authority:  Sees,  201(s).  409.  72  Stat.  1784- 
r88  as  amended  (21  V  S,C.  321(s].  348):  21 
CFR  5.10  and  5.61. 

2.  Section  177,1390  is  amended  by 
revising  the  section  heading  to  read  as 
follows: 

5  177,1390     Laminate  structures  for  use  at 
temperatures  of  250   F  and  atwve. 

*  •  •  »  • 

3.  By  adding  new  §  177.1395  to 
Subpart  B  to  read  as  follows: 

§  177.1395     Laminate  structures  for  use  at 
temperatures  between  120  'F  and  250   F. 

(a)  The  laminates  identified  in  this 
section  may  be  safely  used  at  the 
specified  temperatures.  These  articles 
are  layered  structures  that  are 
optionally  bonded  with  adhesives.  In 
these  articles,  the  food-contact  layer 


does  not  function  as  a  barrier  to 
migration  of  components  from  non-food- 
contact  layers.  The  layers  may  be 
laminated,  extruded,  coextnided,  or 
fused. 

(b)  Laminate  structures  may  be 
manufactured  from: 

(1)  Polymers  and  adjuvants  complying 
with  §  177.1390  of  this  chapter. 

(2)  Any  poliTneric  resin  listed  in  these 
regulations  so  long  as  the  use  of  the 
resin  in  the  structure  complies  with  the 
conditions  of  use  (food  type  and  time/ 
temperature)  specified  in  the  regulation 
for  that  resin. 

(3)  Optional  adjuvant  substances  used 
in  accordance  with  §174,5  of  this 
chapter. 

(4)  The  following  substances  in  non- 
food-contact layers  only; 
. 

Substances  I  Limitations 
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4.  Section  177.1500  is  amended  by 
revising  paragraph  (a)(4)  and  in 
paragraph  (b)  by  amending  the  table  to 
revise  the  heading  in  the  fifth  column 
and  by  revising  item  4  to  read  as 

follows: 

§  177.1500     Nylon  resins. 


(4)  Nylon  6/66  resins  manufactured  by 
the  condensation  and  polymerization  of 

.Nylon  66  salts  and  epsy-'o/j-caprolactam. 
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Dated:  August  25,  1987. 
Fred  R.  Shank, 

Acting  Director.  Center  for  Food  Safety  and 
Applied  Nutrition. 

[FR  Doc  87-20374  Filed  9-3-87;  8:45  am] 
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21  CFR  Part  331 

[Docket  No.  78N-02631 

Antacid  Drug  Products  for  Over-the- 
Counter  Human  Use;  Final 
Classification  of  Category  III  Antacid 
Ingredients  and  Labeling  Claims 

AGENCY:  Food  and  Drug  Administration. 
action:  Denial  of  petition  and  final 

decision. 

SUMMARY:  This  notice  denies  a  petition 

to  amend  the  final  monograph  for  over- 
the-counter  (OTC)  antacid  drug  products 
to  include  the  ingredient  alginic  acid  and 
the  labeling  claim  "floating,"  and 
contains  a  final  decision  on  the  use  of 
this  ingredient  and  labeling  claim  for 
OTC  antacid  drug  products.  This  notice 
is  part  of  the  ongoing  review  of  OTC 
drug  products  conducted  by  FDA, 
FOR  FURTHER  INFORMATION  CONTACT: 

Wiliiam  E.  Gilbertson,  Center  for  Drugs 
and  Biologies  (HFN-210),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-295-8000. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  4,  1974  (39  FR 
19862],  FDA  published  the  final 
monograph  for  OTC  antacid  drug 
products  (21  CFR  Part  331).  Alginic  acid 
was  classified  as  a  Category  III 
ingredient  and  "floating"  as  a  Category 
111  labeling  claim.  At  that  time,  OTC 
drug  regulations  in  21  CF"R  Part  330 
provuied  for  a  2-year  period  following 
the  publication  of  a  final  monograph  for 
manufacturers  to  conduct  testing  to 
upgrade  Categ.-.)ry  111  conditions 
(conditions  for  which  there  were 
insufficient  data  to  determine  general 
recognition  of  safety  and  effectiveness). 
During  the  testing  period  that  had  been 
established  for  OTC  antacid  drug 
products,  a  petition  to  amend  the  final 
monograph  for  OTC  antacid  drug 
products  was  submitted  by  Marion 
Laboratories.  Inc.,  in  support  of  its  foam- 
forming  floating  antacid  combination 
product  containing  the  ingredients 
aluminum  hydroxide  dried  gel, 
magnesium  tnsilicate,  alginic  acid,  and 
sodium  bicarbonate. 

The  Marion  Laboratories'  antacid 
combination  product  did  not  pass  the  in 
vitro  effectiveness  test  set  forth  in  the 
antacid  final  monograph  (21  CFR 
331.10(a)).  The  petition  contained 
clinical  studies  in  support  of  the 
product's  antacid  effectiveness  and 
clarified  the  rationale  for  including 
alginic  acid  in  the  formulation,  i.e.,  to 
react  with  the  sodium  bicarbonate  in  the 
formulation  to  form  a  foam  that  carries 
the  antacid  ingredients  and  floats  on  the 


stomach  contents.  The  petition  stated 
that  no  claim  was  being  made  that 
alginic  acid  has  any  antacid  activity  and 
that,  therefore,  alginic  acid  was  an 
inactive  ingredient.  The  petitioner  called 
this  product  a  foam-forming  floating 
antacid. 

In  the  Federal  Register  of  September 
5, 1978  (43  FR  39427),  the  agency 
published  a  final  classification  of 
Category  III  antacid  ingredients  and 
labeling  cliams.  All  Category  III 
ingredients  and  labeling  claims  except 
those  covered  by  petitions  to  amend  the 
antacid  final  monograph  were 
reclassified  in  Category  II  (not  generally 
recognized  as  safe  and  effective). 
Alginic  acid  and  the  labeling  claim  for 
"floating"  were  excluded  from  the 
agency's  final  classification  of  antacid 
conditions  because  the  data  contained 
in  Marion  Laboratories'  petition  were 
under  review.  The  agency  stated  that  its 
findings  on  the  petition  would  be  set 
forth  in  a  future  Federal  Register 
publication  following  completion  of  its 
review  of  the  data  contained  in  the 
petition.  In  the  interim,  products 
affected  by  the  pending  petition  were 
allowed  to  remain  in  the  marketplace 
under  21  CFR  330.10(a). 

After  reviewing  the  petition,  FDA 
informed  Marion  Laboratories,  in  a 
letter  dated  March  23, 1979,  that  the 
studies  submitted  were  inadequate  to 
support  the  effectiveness  of  its 
combination  product.  FDA  suggested 
further  clinical  studies  and  provided 
Marion  Laboratories  with  2  years  from 
the  date  of  the  letter  to  obtain  and 
submit  additional  data  demonstrating 
the  product's  effectiveness.  The  agency 
also  stated  that  marketing  of  the  product 
would  be  allowed  to  continue  during  the 
testing  period  (Ref.  1). 

Not  long  after  the  above  letter  was 
issued,  the  United  States  District  Court 
for  the  District  of  Columbia  entered  its 
opinion  in  Cutler  v.  Kennedy.  475  F. 
Supp.  838  (D.D.C.  1979).  In  this  case,  the 
plaintiffs  alleged  that  21  CFR  330.10  was 
unlawful  because  it  authorized  the 
marketing  of  Category  111  drugs  after 
publication  of  a  final  monograph.  The 
Court  concluded  that  "*  *  '  the  FDA 
may  not  lawfully  maintain  Category  III 
in  any  form  in  which  drugs  with 
Category  111  conditions  *  "  *  are 
exempted  from  enforcement  action," 
(Cutler,  supra.  475  F.  Supp.  at  856).  The 
Court  issued  an  order  declaring  the  FDA 
OTC  drug  regulations,  21  CFR  330.10. 
unlawful  to  the  extent  that  they 
authorize  the  marketing  of  Category  III 
drugs  after  a  final  monograph.  The  Court 
also  enjoined  FDA  from  implementing 


any  portion  of  the  regulation  that 
authorizes  such  marketing. 

In  conformance  with  the  Court's 
decision,  the  agency  established  that 
any  OTC  drug  product  with  a  condition 
not  included  in  Category  I  in  a  final 
OTC  drug  monograph  was  a  new  drug 
requiring  an  approved  new  drug 
application  (NDA)  as  a  condition  of 
marketing.  FDA  then  informed  Marion 
Laboratories  that  its  OTC  antacid 
combination  product  containing  alginic 
acid,  which  had  been  marketed  under 
Category  III  conditions,  was  now 
considered  a  new  drug  without  an 
approved  NDA  and  that  an  NDA  for  the 
product  should  be  submitted  (Ref.  2). 

In  September  1981.  Marion 
Laboratories  submitted  an  NDA  for  two 
products  containing  alginic  acid,  i.e., 
Gaviscon  Antacid  Tablets  and 
Gaviscon-2  Antacid  Tablets.  The  agency 
found  the  data  adequate  to  support  the 
effectiveness  of  the  products  for  the 
temporary  relief  of  heartburn  (acid 
indigestion)  due  to  acid  reflux,  and  the 
NDA  was  approved  on  December  9,  1983 
(Ref.  3). 

With  this  NDA  approval,  Marion 
Laboratories  may  now  market  the 
product  without  further  consideration  of 
the  petition  to  amend  the  OTC  antacid 
final  monograph.  However,  the  agency 
has  not  issued  a  final  response  to  the 
original  petition  and  has  not  completed 
action  on  the  final  classification  of 
Category  111  ingredients  and  labeling 
claims  excluded  from  the  1978  final 
classification  (see  above).  In  this  notice, 
for  the  reasons  given  below,  FDA  denies 
Marion  Laboratories'  petition  to  amend 
the  OTC  antacid  final  monograph  to 
include  the  combination  product 
containing  alginic  acid  and  the 
"floating"  labeling  claim.  Accordingly, 
the  ingredient  alginic  acid  and  the  term 
"floating"  are  not  included  in  the  final 
monograph  for  OTC  antacid  drug 
products. 

As  explained  above,  in  its  petition 
Marion  Laboratories  clarified  that 
alginic  acid  is  an  inactive  ingredient  and 
no  claims  regarding  antacid  activity  are 
made  for  this  ingredient.  Although 
originally  reviewed  as  an  active  antacid 
ingredient,  alginic  acid  is  now  classified 
as  an  inactive  ingredient  in  OTC  antacid 
drug  product  formulations  and  is  labeled 
as  such  in  marketed  products.  Because 
the  OTC  drug  review  establishes 
allowable  active  ingredients,  not 
inactive  ingredients,  the  agency  will  not 
consider  this  ingredient  for  inclusion  in 
the  antacid  drug  products  monograph. 
Alginic  acid,  like  any  other  inactive 
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ingredient,  may  be  used  in  OTC  dnjg 
formulations  in  compliance  with  the 
requirements  for  inactive  ingredients  set 
forth  in  21  CFR  330.T(e),  i.e.,  that  they 
are  safe  and  do  not  interfere  with  the 
effectiveness  of  the  product  or  with  tests 
to  be  perform.ed  on  it, 

Marion  Laboratories'  submission  to 
the  Advisory  Review  Panel  on  OTC 
Antacid  Drug  F*roducts  included  labeling 
relating  the  property  of  "floating"  to  its 
product's  effecti\eness  (Ref.  4),  The 
Panel  recognized  that  alginic  acid- 
containing  products  may  produce  a 
layer  of  material  floating  on  top  of  the 
contents  of  the  stomach  (April  5,  1973; 
38  PR  8722],  but  concluded  that  there 
was  insufficient  evidence  to  support  the 
claim  that  such  a  property  contributed 
to  the  product's  effectiveness  (38  FR 
8723).  The  agency  notes  that  OTC  drug 
monographs  directly  address  only  those 
labeling  items  that  are  related  in  a 
significant  way  to  the  safe  and  effective 
use  of  covered  products  by  lay  persons. 
These  labeling  items  are  the  product 
statement  of  identity;  names  of  active 
ingredients;  indications  for  use; 
directions  for  use;  warnings  against 
unsafe  use.  side  effects,  and  adverse 
reactions;  and  claims  concerning 
mechanism  of  drug  action.  The  agency 
considers  the  term  "floating"  to  be  a 
product  attribute  which  describes  a 
physical  property.  Normally,  such 
product  attributes  are  considered  to  be 
outside  the  scope  of  OTC  drug 
monographs  when  the  labeling  does  not 
relate  the  attribute  to  the  effectiveness 
of  the  product.  The  agency  has  no 
objection  to  the  use  of  terms  describing 
product  attributes  of  OTC  drug  product 
formulations  as  long  as  they  do  not 
imply  that  any  therapeutic  effect  might 
occur,  are  not  false  or  misleading,  and 
are  not  intermixed  with  labeling 
established  by  the  monograph. 
However,  labeling  relating  "floating"  to 
a  product's  antacid  effectiveness,  such 
as  that  submitted  by  Marion 
Laboratories,  rem.ains  a  condition  which 
requires  supporting  data. 

Marion  Laboratories  claimed  that  the 
property  of  floating  added  to  the 
efficacy  of  its  combination  antacid  drug 
product,  i.e.,  that  "floating"  was  more 
than  simply  a  product  attribute  because 
it  was  directly  related  to  effectiveness. 
Additional  data  in  support  of  this  claim 
were  submitted  by  Marion  Laboratories 
to  the  agency,  and  the  ND.A  was 
approved.  However,  the  contribution  of 
the  floating  property  as  related  to 
antacid  effectiveness  is  not  generally 
recognized.  Therefore,  in  order  to  use 
labeling  suggesting  that  "floating" 
uniquely  contributes  to  an  antacid's 
effectiveness,  any  other  antacid  drug 


product  would  red  to  have  supporting 
data.  Any  interested  person  who 
believes  that  "floating"  supports  or 
enhances  antacid  effectiveness  may 
submit  an  NDA  or  petition  the  agency  to 
amend  the  final  monograph  for  OTC 
antacid  drug  products.  Such  petition 
should  include  appropriate  data  to 
establish  general  recognition  of  safety 
and  effectiveness,  e.g.,  an  appropriate  in 
vitro  or  in  vivo  test. 

The  agency  has  examined  the 
economic  consequences  of  this  notice  in 
conjunction  with  other  rules  resulting 
from  the  OTC  dnig  review.  In  a  notice 
published  in  the  Federal  Register  of 
February  8,  1983  (46  FR  5&)6),  the  agency 
announced  the  availability  of  an 
assessment  of  these  economic  impacts. 
The  assessment  determined  that  the 
combined  impacts  of  all  the  rules 
resulting  from  the  OTC  drug  review  do 
not  constitute  a  major  njle  according  to 
the  critena  established  by  Executive 
Order  12291.  The  agency  therefore 
concludes  that  no  one  of  these  rules, 
including  this  notice  for  OTC  antacid 
dnig  products  is  a  major  rule. 

The  economic  assessment  also 
concluded  that  the  overall  OTC  drug 
review  was  not  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act, 
Pub.  L.  96-354.  That  assessment 
included  a  discretionary  Regulatory 
Flexibility  Analysis  in  the  event  that  an 
individual  rule  might  impose  an  unusual 
or  disproportionate  impact  on  small 
entities.  However,  the  requirement  for  a 
Regulatory  Flexibility  Analysis  under 
the  Regulatory  Flexibility  Act  does  not 
apply  to  this  notice  for  OTC  antacid 
drug  products  because  the  proposed  rule 
was  issued  prior  to  January  1. 1981,  and 
is  therefore  exempt. 

The  agency  has  determined  under  21 
CFR  25.24(c)(6)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore. 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Pari  1 

IT.D,  81581 

Income  Taxes;  Tax  on  Unearned 
Income  of  Certain  Minor  Children 

agency:  Internal  Revenue  Service. 

Treasury, 

action:  Temporary  regulations. 

summary:  This  document  provides 
temporary  regulations  relating  to  the  tax 
on  unearned  income  of  certain  minor 
children.  Changes  to  the  applicable  law 
were  made  by  the  Tax  Reform  Act  of 
1986.  The  regulations  affect  mmor 
children  who,  at  the  close  of  the  taxable 
year,  have  not  attained  age  14;  have  at 
least  one  living  parent;  and  realize  at 
least  Si, 000  of  unearned  income  and 
provide  the  guidance  needed  to  comply 
with  the  law. 

DATES:  The  regulations  are  effective  for 
taxable  years  beginning  after  December 
31,  1986, 

FOR  FURTHER  INFORMATION  CONTACT 

■William  A.  Jackson  i'    ' .  1^  v:"-  ation 
and  Regulations  Division,  Office  of  the 
Chief  Counsel,  Internal  Revenue 
Service,  1111  Constitution  Avenue  NVV.. 
Washington,  DC  20224,  Attention: 
CC;LR:T  (LR-1 12-86)  (202)  566-4336.  not 
a  toll-free  call. 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  temporary 
regulations  relating  to  the  tax  on 
unearned  income  of  certain  minor 
children  under  section  l(i)  of  the 
Internal  Revenue  Code  of  1986  (Code), 
as  amended  by  section  1411  of  the  Tax 
Reform  Act  of'l986  (Pub.  L.  9»-514: 100 
Stat.  2714). 

These  temporary  regulations  are 
presented  in  the  form  of  questions  and 
answers.  Taxpayers  may  rely  on  these 
questions  and  answers  for  guidance.  No 
inference,  however,  should  be  drawn 
regarding  questions  not  addressed  in  the 
temporary  regulations. 


33578         Federal  Register  /  Vol.  52,  Nu.  172  /  Friday,  September  4,  1987  /  Rules  and  Regulations 


In  General 

For  taxable  years  beginning  after 
December  31.  1986,  section  l(i)  provides 
that  the  tax  imposed  on  the  net 
unearned  income  of  a  child  who  at  the 
close  of  the  taxable  year  is  under  14 
years  of  age  and  has  at  least  one  living 
parent,  shall  be  no  less  than  the 
additional  tax  that  would  have  been 
imposed  on  the  child's  net  unearned 
income  if  such  income  had  been  added 
to  such  parent's  taxable  income.  If  the 
parent  has  two  or  more  children  subject 
to  section  1(1),  the  tax  imposed  on  each 
is  the  child's  proportionate  share  of 
additional  tax  that  would  have  been 
imposed  on  the  net  unearned  income  of 
all  such  children  if  such  income  were 
aggregated  and  added  to  the  parent's 
taxable  income. 

Net  unearned  income  is  the  excess  of 
the  portion  of  the  child's  adjusted  gross 
income  for  the  taxable  year  that  is  not 
earned  income  (as  defined  in  section 
911(d)(2)).  over  the  sum  of  the  standard 
deduction  amount  allowed  in  the  case  of 
certain  dependents  under  section 
63(c)(5)(A)  ($500  for  1987  and  1988 
(indexed  for  inflation  beginning  after 
1988)].  plus  the  greater  of  such  standard 
deduction  amount  or  the  child's  itemized 
deductions  for  the  taxable  year  that  are 
directly  connected  with  the  production 
of  unearned  income.  A  child's  net 
unearned  income  for  the  taxable  year 
cannot  exceed  such  child's  taxable 
income  for  the  tax  year.  Further,  if  the 
child  has  itemized  deductions,  the  child 
may  offset  unearned  income  with  the 
greater  of  the  amount  of  such  itemized 
deductions  that  is  equal  to  the  standard 
deduction  or  the  amount  of  allowed 
deductions  directly  connected  with  the 
production  of  unearned  income. 

Unearned  Income  Subject  to  Tax 

The  regulations  explain  that  the  tax 
imposed  by  section  l(i)  of  the  Code 
applies  to  net  unearned  income  for 
taxable  years  beginnmg  after  December 
31, 1986,  even  though  it  is  attributable  to 
property  transferred  to  the  child  prior  to 
1987.  (See  A-7).  Further,  the  regulations 
illustrate  that  the  tax  under  section  l(i) 
applies  to  net  unearned  income  that  is 
attributable  to  gifts  from  persons  other 
than  the  child's  parents  as  well  as  to 
unearned  income  derived  with  respect 
to  assets  from  earned  income  of  the 
child.  (See  A-fl).  In  addition,  the 
regulations  clarify  that  unearned  income 
includes  social  security  and  pension 
payments  received  by  a  child  to  the 
extent  such  amounts  are  included  in  the 
child's  adjusted  gross  income. 


Parent's  Taxable  Income 

In  the  case  of  parents  who  file  a  joint 
return,  the  parental  taxable  income  to 
be  taken  into  account  in  determining  the 
lax  liability  of  a  child  is  the  joint  taxable 
income  of  the  parents.  If  the  child's 
parents  are  married  to  each  other  but 
file  separate  returns,  the  taxable  income 
of  the  parent  with  the  greater  taxable 
income  is  taken  into  account.  In  the  case 
of  parents  who  ere  not  married  to  each 
other,  treated  as  not  married  under 
section  7703(b)  (relating  to  certain 
married  individuals  living  apart),  or 
divorced  or  legally  separated,  the 
taxable  income  of  the  custodial  parent  is 
taken  into  account.  (See  A-12).  If  a 
custodial  parent  files  a  joint  return  with 
a  spouse  who  is  not  a  parent  of  the 
child,  the  parental  taxable  income  to  be 
taken  into  account  is  the  total  joint 
taxable  income  of  the  custodial  parent 
and  his  or  her  spouse.  (See  A-13.) 

The  regulations  provide  that  a  child 
subject  to  tax  under  section  l(i)  may, 
upon  written  request  to  the  Internal 
Revenue  Service,  obtain  sufficient 
information  regarding  the  parent's  return 
so  that  the  child  can  properly  file  his  or 
her  return.  (See  A-22).  The  Service 
recognizes  that  under  certain  unusual 
circumstances  a  child  may  not  be  able 
to  obtain  sufficient  information 
regarding  the  parent's  tax  return  directly 
from  the  parent.  In  such  cases,  it  may  be 
difficult  for  such  child  to  file  an  accurate 
return  in  a  timely  manner.  Accordingly, 
the  Service  is  considering  the  possibility 
of  providing  special  rules  for  hardship 
cases.  If  special  rules  are  subsequently 
determined  by  the  Service  to  be 
appropriate,  such  rules  will  be  provided 
in  future  regulations  or  revenue  rulings 
and  will  be  applied  retroactively.  The 
Service  welcomes  comments  as  to 
whether  special  rules  are  needed,  what 
type  of  rules  are  appropriate,  and  which 
children  should  qualify  for  the  special 
rules. 

Income  From  a  Trust 

The  regulations  provide  that  in  the 
case  of  a  trust  with  children  subject  to 
tax  under  section  l(i)  as  income 
beneficiaries,  such  children  will  be 
taxed  on  the  trust  income  to  the  extent 
of  distributable  net  income  that  is 
included  in  the  child's  gross  income. 
(See  A-16).  The  regulations  clarify  that 
unearned  income  attributable  to  a  gift  to 
a  child  under  the  Uniform  Gift  to  Minors 
Act  is  treated  as  the  child's  unearned 
income  and  is  subject  to  tax  under 
section  l(i).  (See  A-15). 

The  regulations  include  no  provision 
regarding  the  application  of  the  tax 
imposed  by  section  l(i)  to  accumulation 
distributions  of  a  trust  (as  defined  in 


section  665(b)  of  the  Code).  The  Service 
believes  that  most  accumulation 
distributions  received  by  a  child  from  a 
trust  will  not  be  included  in  the  child's 
gross  income  because  of  the  minority 
exception  under  section  665(b)  and  thus 
will  not  be  subject  to  section  l(i). 
However,  to  the  extent  that  an 
accumulation  distribution  does  not  fall 
within  the  minority  exception,  the 
Internal  Revenue  Service  will  issue 
guidance  in  the  future  (by  revenue  ruling 
or  other  means)  with  respect  to  how 
section  l(i)  applies  in  such  situations. 

Effect  of  .Adjustments  to  the  Parent's 
Taxable  Income 

The  regulations  provide  that  if  the 
parent's  taxable  income  is  adjusted  and 
if  a  child  of  the  parent  paid  tax  under 
section  l(i)  for  the  same  taxable  year 
with  reference  to  such  parent's  taxable 
income,  the  child's  tax  liability  under 
section  l(i)  must  be  recomputed  using 
the  parent's  taxable  income  as  adjusted. 
{See  A-17).  A  similar  recomputation 
must  be  made  with  respect  to  that  child 
if  there  is  an  adjustment  to  the  net 
unearned  income  of  another  child  who 
used  the  same  parent's  taxable  income 
to  determine  any  allocable  parental  tax. 
(See  A-18).  Further,  any  additional  tax 
liability  to  the  child  resulting  from  an 
adjustment  to  the  parent's  taxable 
income  or  another  child's  net  unearned 
income  shall  be  treated  as  an 
underpayment  of  tax  and  interest  shall 
be  imposed  on  such  underpayment. 
However,  the  child  will  not  be  subject  to 
any  penalties  on  such  underpayment  as 
a  result  of  additional  tax  being  imposed 
on  the  child  because  of  such  an 
adjustment.  (See  A-19). 

Phase-Out  of  Rate  Bracket  and 
Limitations  on  Deductions  and  Credits 

The  regulations  provide  that  the 
allocable  parental  tax,  computed  by 
adding  the  net  unearned  income  of  all 
children  of  a  parent  who  are  subject  to 
section  l(i)  to  such  parent's  taxable 
income,  reflects  any  phase-out  of  the  15 
percent  rate  bracket  or  personal 
exemptions  under  section  1(g).  Thus,  the 
child  is  liable  for  any  addition  to  tax 
resulting  from  any  phase-out.  (See  A- 
20).  However,  the  regulations  provide 
that  a  child's  net  unearned  income  is  not 
taken  into  account  in  computing  any 
limitation  on  a  deduction  or  credit,  such 
as  the  phase-out  of  the  $25,000  passive 
loss  allowance  for  active  rental  real 
estate  activities  or  the  2  percent  of 
adjusted  gross  income  floor  on 
miscellaneous  deductions,  for  purposes 
of  determining  either  the  parent's  tax 
liability  or  the  child's  allocable  parental 
tax.  (See  A-21). 


UM  I 
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Need  for  Temporary  Regulations 

There  is  a  need  for  immediate 
guidance  with  respect  to  the  provisions 
contained  in  this  Treasury  decision.  For 
this  reason,  it  is  found  impracticable  to 
issue  it  with  notice  and  public  procedure 
under  subsection  (b)  of  section  553  of 
Title  5  of  the  United  States  Code  or 
subject  to  the  effective  date  limitation  of 
subsection  (d)  of  that  section. 

Special  Analysis 

No  general  notice  of  proposed 
rulemaking  is  required  by  5  U.S.C.  553 
(b)  for  temporary  regulations. 
Accordingly,  the  Regulatory  Flexibility 
Act  does  not  apply  and  no  Regulatory 
Flexibility  Analysis  is  required  for  this 
rule.  The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
temporary  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  and 
that  a  regulatory  impact  analysis 
therefore  is  not  required. 

Drafting  Information 

The  principal  author  of  these 
temporary  regulations  is  William  A. 
Jackson  of  the  Legislation  and 
Regulations  Division  of  the  Office  of 
Chief  Counsel,  Internal  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  Internal  Revenue  Service 
and  Treasury  Department  participated 
in  developing  the  regulation,  both  on 
matters  of  substance  and  style. 

List  of  Subjects  in  26  CFR  1.01-1.56-9 

Income  taxes,  Tax  liability.  Tax  rates. 
Credits. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  Part  1  is 
amended  as  follows: 

PART  1— {AMENDED! 

Paragraph  1.  The  authority  for  Part  1 
continues  to  read  in  part: 
Authority:  26  U  S  C.  7805  *   *   * 

Par.  2.  A  new  §  I.l(i}-1T  is  added 
immediately  following  §  1.1-3  to  read  as 

set  forth  below. 

§  I.1(j)-1T    Questions  and  answers  relating 
to  the  tax  on  unearned  Income  certain 
minor  children  (Temporary). 

//)  General 

Q-1.  To  whom  does  section  l(i)  apply? 

A-1.  Section  l(i)  applies  to  any  child 
who  is  under  14  years  of  age  at  the  close 
of  the  taxable  year,  who  has  at  least  one 
living  parent  at  the  close  of  the  taxable 
year,  and  who  recognizes  over  SI  .000  of 
unearned  income  during  the  taxable 
year. 


Q-2.  What  is  the  effective  date  of 
section  l(i)? 

A-2.  Section  l(i)  applies  to  taxable 
years  of  the  child  beginning  after 
December  31. 1986. 

Computation  of  Tax 

Q-3.  What  is  the  amount  of  tax 
imposed  by  section  1  on  a  child  to  whom 
section  l(i)  applies? 

A-3.  In  the  case  of  a  child  to  whom 
section  l(i)  applies,  the  amount  of  tax 
imposed  by  section  1  equals  the  greater 
of  (A)  the  lax  imposed  by  section  1 
without  regard  to  section  l(i)  or  (B)  the 
sum  of  the  tax  that  would  be  imposed  by 
section  1  if  the  child's  taxable  income 
was  reduced  by  the  child's  net  unearned 
income,  plus  the  child's  share  of  the 
allocable  parental  tax. 

Q^.  What  is  the  allocable  parental 
tax? 

A—}.  The  allocable  parental  tax  is  the 
excess  of  (A)  the  tax  that  would  be 
imposed  by  section  1  on  the  sum  of  the 
parent's  taxable  income  plus  the  net 
unearned  income  of  all  children  of  such 
parent  to  whom  section  l(i)  applies,  over 
(B)  the  tax  imposed  by  section  1  on  the 
parent's  taxable  income.  Thus,  the 
allocable  parental  tax  is  not  computed 
with  reference  to  unearned  income  of  a 
child  over  14  or  a  child  under  14  with 
less  than  Si, 000  of  unearned  income.  See 
A-10  through  A-13  for  rules  regarding 
the  dete.'-mination  of  the  parent(s)  whose 
taxable  income  is  taken  into  account 
under  section  l(i).  See  A-14  for  rules 
regarding  the  determination  of  children 
of  the  parent  whose  net  unearned 
income  is  taken  into  account  under 
section  l(i). 

Q-5.  What  is  the  child's  share  of  the 
allocable  parental  tax' 

A-5.  The  child's  share  of  the  allocable 
parental  tax  is  an  amount  that  bears  the 
same  ratio  to  the  total  allocable  parental 
tax  as  the  child's  net  unearned  income 
bears  to  the  total  net  unearned  income 
of  all  children  of  such  parent  to  whom 
section  l(i)  applies.  See  A-14. 

Example  (1).  During  1988,  D.  and  a  12  year 
old.  receives  $5,000  of  unearned  income  and 
no  earned  income.  D  has  no  itemized 
deductions  and  is  not  eligible  for  a  personal 
exemption.  D's  parents  have  two  other 
children.  E,  a  15  year  old.  and  F,  a  10  year 
old.  E  has  SlO.OOO  of  unearned  income  and  F 
has  SlOO  of  unearned  income,  D  s  parents  file 
a  joint  return  for  1988  and  report  taxable 
income  of  §70,000.  Neither  D's  nor  his 
parent's  taxable  income  is  attributable  to  net 
capital  gain.  D's  tax  liability  for  1988, 
determined  withou'  regard  to  section  l(i).  is 
S675  on  S4,5O0  of  taxable  income  (SS.OOO  less 
S500  allowable  standard  deduction).  In 
applying  section  l(i).  D's  tax  would  be  equal 
to  the  sum  of  (A)  the  tax  that  would  be 
imposed  on  D's  taxable  income  if  it  were 
reduced  by  any  net  unearned  income,  plus  [B) 


D  s  share  of  the  allocable  parental  tax.  Only 
D's  unearned  income  is  taken  into  account  in 
determining  the  allocable  parental  tax 
because  E  is  over  14  and  F  has  less  than 
$1,000  of  unearned  income  See  A-4  D's  net 
unearned  income  is  $4,000  ($4,500  taxable 
unearned  income  less  S500)  The  tax  imposed 
on  D's  taxable  income  as  reduced  by  D's  net 
unearned  income  is  $75  ($500x15%).  The 
allocable  parental  tax  is  $1,225.  the  excess  of 
$16,957.50  (the  tax  on  $74,000.  the  parent's 
taxable  income  plus  D's  net  unearned 
income)  over  $15,732.50  (the  tax  on  $70,000. 
the  parent's  taxable  income).  See  A-4.  Thus. 
D  s  tax  under  section  l(i)  (1)  (B)  is  $1,300 
(S1.225-t$"5)  Since  this  amount  is  greater 
than  the  amount  of  D's  tax  liability  as 
determined  without  regard  to  section  l(i).  the 
amount  of  tax  imposed  on  D  for  1988  is 
$1,300.  See /i -3. 

Example  (2)  H  and  W  have  3  children,  A.  B, 
and  C,  who  are  all  under  14  years  of  age.  For 
the  taxable  year  1988,  H  and  W  file  a  joint 
return  and  report  taxable  income  of  $129,750. 
The  tax  imposed  by  section  1  on  H  and  W  is 
$35,355,  A  has  $5,000  of  net  unearned  incon>e 
and  B  and  C  each  have  $2,500  of  net 
unearned  income  during  19B8.  The  allocable 
parental  tax  imposed  on  A.  B.  and  C's 
combined  net  unearned  income  of  $10,000  is 
$3,300.  This  tax  is  the  excess  of  $38,855. 
which  is  the  tax  imposed  by  section  1  on 
§139.750  ($129,750  +  10.000).  over  $35,355  (the 
tax  imposed  by  section  1  on  H  and  W's 
taxable  income  of  $129,750).  See  A-4.  Each 
child's  share  of  the  allocable  parental  tax  is 
an  amount  that  bears  the  same  ratio  to  the 
total  allocable  parental  tax  as  the  child's  net 
unearned  income  bears  to  the  total  net 
unearned  income  of  A.  B.  and  C.  Thus.  As 
share  of  the  allocable  parental  tax  is  §1,650 
(5,000  + 10.000  X  3,300)  and  B  and  C's  share  of 
the  tax  is  $825  (2,500  -f  10.000  x  3.300)  each. 
See  A-5. 

Definition  of  Net  Unearned  Income 

Q-6.  What  is  net  unearned  income? 

A-6.  N'et  unearned  income  is  the 
excess  of  the  portion  of  adjusted  gross 
income  for  the  taxable  year  that  is  not 
"earned  inocme"  as  defined  in  section 
911(d)(2J  (income  that  is  not  attributable 
to  wages,  salaries,  or  other  amounts 
recei\'ed  as  compensation  for  personal 
services),  over  the  sum  of  the  standard 
deduction  amount  provided  for  under 
section  63  (c)(5)(.^)  (S500  for  1987  and 
1988:  adjusted  for  inflation  thereafter), 
plus  the  greater  of  {.\]  S500  (adjusted  for 
inflation  after  1988)  or  (B)  the  amount  of 
allowable  itemized  deductions  that  are 
directly  connected  with  the  production 
of  unearned  income,  .\  child's  net 
unearned  income  for  any  taxable  year 
shall  not  exceed  the  child's  taxable 
income  for  such  year. 

Example  (3).  A  is  a  child  who  is  under  14 
years  of  age  at  the  end  of  the  taxable  year 
1987.  Both  of  A's  parents  are  alive  at  this 
time.  During  1987,  A  receives  $3,000  of 
interest  from  a  bank  savings  account  and 
earns  $1,000  from  a  paper  route  and 
performing  odd  jobs.  A  has  no  itemized 
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lieJuL.;;  ir>  f.ir  l')6~  A  s  standard  deduction 
is  Si. 0(H).  v\.^;i:  h  IS  ST)  aniouiit  equal  lo  A's 
earned  income  for  1987  Of  this  amount.  $500 
is  applied  against  As  unearned  income  and 
the  remaining  SoiX)  is  applied  against  A's 
earned  income.  Thus.  As  SaOO  of  taxable 
earned  income  (SI. 000  less  the  remaining  S500 
of  the  standard  deduction)  is  taxed  without 
regard  to  sect. on  1  (i):  A  has  S2.500  of  taxable 
unearned  income  (S.3.000  gross  unearned 
income  loss  S500  of  the  standard  deduction) 
of  which  $500  is  taxed  without  regard  to 
section  i;i).  The  remaining  S2.000  of  taxable 
unearned  income  is  As  net  unearned  income 
and  IS  taxed  under  section  l(i). 

Example  (4J.  B  is  a  child  who  is  subject  to 
tax  under  section  l(i).  B  has  S400  of  earned 
income  and  S2.000  of  unearned  income.  B  has 
Itemized  deductions  of  $800  (net  of  the  2 
percent  of  adjusted  gross  income  (AGI)  floor 
on  miscellaneous  itemized  deductions  under 
section  67)  of  which  $200  are  directly 
connected  with  the  production  of  unearned 
income.  The  amount  of  itemized  deductions 
that  B  may  apply  against  unearned  income  is 
equal  to  the  greater  of  SciOO  or  the  deductions 
directly  connected  with  the  production  of 
unearned  income.See  A-6.  ihus,  SoOO  of  Bs 
itemized  deductions  are  applied  against  the 
S2.000  of  unearned  income  and  the  remaining 
SJIX)  of  decuctions  are  applied  against  earned 
income.  As  a  result,  B  has  taxable  earned 
income  of  $100  and  taxable  unearned  income 
of  $1,500.  Of  these  amounts,  all  of  the  earned 
income  and  $500  of  the  unearned  income  are 
taxed  without  regard  to  section  l(i).  The 
remaining  $1,000  of  unearned  income  is  net 
unearned  income  and  is  taxed  under  section 
l(i). 

Unearned  Income  Subject  to  tax  Under 
Section  l(i) 

Q-7.  Will  a  child  be  subject  to  tax 
under  section  1(i)  on  net  unearned 
income  (as  defined  in  section  1(1)  (4)  and 
A-6  of  this  section)  that  is  attributable 
to  property  transferred  to  the  child  prior 
to  1987? 

A-7.  Yes.  The  tax  imposed  by  section 
l(i)  on  a  child's  net  unearned  income 
applies  to  any  net  unearned  income  of 
the  child  for  taxable  years  beginning 
after  December  31.  1986,  regardless  of 
when  the  underlying  assets  were 
transferred  to  the  child. 

Q-fl.  Will  a  child  be  subject  to  tax 
under  section  l(i)  on  net  unearned 
income  that  is  attributable  to  gifts  from 
persons  other  than  the  child's  parents  or 
attributable  to  assets  resulting  from  the 
child's  earned  income? 

A-8.  Yes,  The  lax  imposed  by  section 
l(i]  applies  to  all  net  unearned  income 
of  the  child,  regardless  of  the  source  of 
the  assets  that  produced  such  income. 
Thus,  the  rules  of  section  l(i]  apply  to 
income  attributable  to  gifts  not  only 
from  the  parents  but  also  from  any  other 
source,  such  as  the  child's  grandparents. 
Section  l(ij  also  applies  to  unearned 
income  derived  with  respect  to  assets 
resulting  from  earned  income  of  the 


child,  such  as  interest  earned  on  bank 
deposits. 

Example  (3).  A  is  a  child  who  is  under  14 
years  of  age  at  the  end  of  the  taxable  year 
beginning  on  January  1.  1987.  Both  of  A's 
parents  are  alive  at  the  end  of  the  taxable 
year.  During  1987,  A  receives  $2,000  in 
interest  from  his  bank  account  and  $1,500 
from  a  paper  route.  Some  of  the  interest 
earned  by  A  from  the  bank  account  is 
attributable  tp  A's  paper  route  earnings  that 
were  deposited  in  the  account.  The  balance 
of  the  account  is  attributable  to  cash  gifts 
from  A's  parents  and  grandparents  and 
interest  earned  prior  to  1987.  Some  cash  gifts 
were  received  by  A  prior  to  1987.  A  has  no 
itemized  deductions  and  is  eligible  to  be 
claimed  as  a  dependent  on  his  parent's 
return.  Therefore,  for  the  taxable  year  1987, 
A's  standard  deduction  is  $1,500,  the  amount 
of  A's  earned  income.  Of  this  standard 
deduction  amount,  $500  is  allocated  against 
unearned  income  and  $1,000  is  allocated 
against  earned  income,  A's  taxable  unearned 
income  is  $1,500  of  which  $500  is  taxed 
without  regard  to  section  l(i).  The  remaining 
taxable  unearned  income  of  $1,000  is  net 
unearned  income  and  is  taxed  under  section 
l(i).  The  fact  that  some  of  A's  unearned 
income  is  attributable  to  interest  on  principal 
created  by  earned  income  and  gifts  from 
persons  other  than  A's  parents  or  that  some 
of  the  unearned  income  is  attributable  to 
property  tranjferred  to  A  prior  to  1987,  will 
not  affect  the  tax  treatment  of  this  income 
under  section  l(i).  See  A-8. 

Q-9.  For  purposes  of  section  l(i),  does 
income  which  is  not  earned  income  (as 
defined  in  section  911(d)(2))  include 
social  security  benefits  or  pension 
benefits  that  are  paid  to  the  child? 

A-9.  Yes.  For  purposes  of  section  l(i), 
earned  income  (as  defined  in  section 
911(d)(2))  does  not  include  any  social 
security  or  pension  benefits  paid  to  the 
child.  Thus,  such  amounts  are  included 
in  unearned  income  to  the  extent  they 
are  includible  in  the  child's  gross 
income. 

Determinathn  of  the  Parent's  Taxable 
Income 

A-10.  If  a  child's  parents  file  a  joint 
return,  what  is  the  taxable  income  that 
must  be  taken  info  account  by  the  child 
in  determining  tax  liability  under  section 
l(i)? 

A-10,  In  the  case  of  parents  who  file  a 
joint  return,  the  parental  taxable  income 
to  be  taken  into  account  in  determining 
the  tax  liability  of  a  child  is  the  total 
taxable  income  shown  on  the  joint 
return. 

Q-11.  If  a  child's  parents  are  married 
and  file  separate  tax  returns,  which 
parent's  taxable  income  must  be  taken 
into  account  by  the  child  in  determining 
tax  liability  under  section  l(i)? 

A-11.  For  purposes  of  determining  the 
tax  liability  of  a  child  under  section  l(i), 
where  such  child's  parents  are  married 


and  file  separate  tax  returns,  the  parent 
whose  taxable  income  is  the  greater  of 
the  two  for  the  taxable  year  shall  be 
taken  into  account. 

Q-12.  If  the  parents  of  a  child  are 
divorced,  legally  separated,  or  treated 
as  not  married  under  section  7703(b), 
which  parent's  taxable  income  is  taken 
into  account  in  computing  the  child's  tax 
liability? 

A-12.  If  the  child's  pare.its  are 
divorced,  legally  separated,  or  treated 
as  not  married  under  section  7703(b),  the 
taxable  income  of  the  custodial  parent 
(within  the  meaning  of  section  152(e))  of 
the  child  is  taken  into  account  under 
section  l(i)  in  determining  the  child's  tax 
liability. 

Q-13.  If  a  parent  whose  taxable 
income  must  be  taken  into  account  in 
determining  a  child's  tax  liability  under 
section  l(i)  files  a  joint  return  with  a 
spouse  who  is  not  a  parent  of  the  child, 
what  taxable  income  must  the  child  take 
into  account? 

A-13.  The  amount  of  a  parent's 
taxable  income  that  a  child  must  take 
into  account  for  purposes  of  section  l(i) 
where  the  parent  files  a  joint  return  with 
a  spouse  who  is  not  a  parent  of  the  child 
is  the  total  taxable  income  shown  on 
such  joint  return. 

Children  of  the  Parent 

Q-14,  In  determining  a  child's  share  of 
the  allocable  parental  tax.  is  the  net 
unearned  income  of  legally  adopted 
children,  children  related  to  such  child 
by  half-blood,  or  children  from  a  prior 
marriage  of  the  spouse  of  such  child's 
parent  taken  into  account  in  addition  to 
the  natural  children  of  such  child's 
parent? 

A-14.  Yes.  In  determining  a  child's 
share  of  the  allocable  parental  tax,  the 
net  unearned  income  of  all  child.'-en 
subject  to  tax  under  section  l(i)  and  who 
use  the  same  parent's  taxable  income  as 
such  child  to  determine  their  tax  liability 
under  section  l(i)  must  be  taken  into 
account.  Such  children  are  taken  into 
account  regardless  of  whether  they  are 
adopted  by  the  parent,  related  to  such 
child  by  half-blood,  or  are  children  from 
a  prior  marriage  of  the  spouse  of  such 
child's  parent. 

Rules  Regarding  Income  From  a  Trust  or 
Similar  Instrument 

Q-15.  Will  the  unearned  income  of  a 
child  who  is  subject  to  section  l(i)  that 
is  attributable  to  gifts  given  to  the  child 
under  the  Uniform  Gift  to  Minors  Act 
(UGMA)  be  subject  to  tax  under  section 
l(i)? 

A-15.  Yes.  A  gift  under  the  UGMA 
vests  legal  title  to  the  property  in  the 
child  although  an  adult  custodian  is 
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given  certain  rights  to  deal  with  the 
property  until  the  child  attains  majority. 
Any  unearned  income  attributable  to 
such  a  gift  is  the  child's  unearned 
income  and  is  subject  to  tax  under 
section  l(i).  whether  distributed  to  the 
child  or  not. 

Q-16.  Will  a  child  who  is  a 
beneficiary  of  a  trust  be  required  to  take 
into  account  the  income  of  a  trust  in 
determining  the  child's  tax  liability 
under  section  l(i)? 

A-16.  The  income  of  a  trust  must  be 
taken  into  account  for  purposes  of 
determining  the  tax  liability  of  a 
beneficiary  who  is  subject  to  section  l(i) 
only  to  the  e.xtent  it  is  included  in  the 
child's  gross  income  for  the  taxable  year 
under  sections  652(a)  or  662(a).  Thus, 
income  from  a  trust  for  the  fiscal  taxable 
year  of  a  trust  ending  during  1987.  that  is 
included  in  the  gross  income  of  a  child 
who  is  subject  to  section  l(i)  and  who 
has  a  calendar  taxable  year,  will  be 
subject  to  tax  under  section  l(i]  for  the 
child's  1987  taxable  year. 

Subsequent  Adjustments 

Q-17.  What  effect  will  a  subsequent 
adjustment  to  a  parent's  taxable  income 
have  on  the  child's  tax  liability  if  such 
parent's  taxable  income  was  used  to 
determine  the  child's  tax  liability  under 
section  l(i)  for  the  same  taxable  year? 

A-17.  If  the  parent's  taxable  income  is 
adjusted  and  if.  for  the  same  taxable 
year  as  the  adjustment,  the  child  paid 
tax  determined  under  section  l(i]  with 
reference  to  that  parent's  taxable 
income,  then  the  child's  tax  liability 
under  section  l(i)  must  be  recomputed 
using  the  parent's  taxable  income  as 
adjusted. 

Q-18.  In  the  case  where  more  than 
one  child  who  is  subject  to  section  l(i) 
uses  the  same  parent's  taxable  income 
to  determine  their  allocable  parental 
tax,  what  effect  will  a  subsequent 
adjustment  to  the  net  unearned  income 
of  one  child  have  on  the  other  child's 
share  of  the  allocable  parental  tax? 

A-18.  If,  for  the  same  taxable  year, 
more  than  one  child  uses  the  same 
parent's  taxable  income  to  determine 
their  share  of  the  allocable  parental  tax 
and  a  subsequent  adjustment  is  made  to 
one  or  more  of  such  children's  net 
unearned  income,  each  child's  share  of 
the  allocable  parental  tax  must  be 
recomputed  using  the  comibined  net 
unearned  income  of  all  such  children  as 
adjusted. 

Q-19.  If  a  recomputation  of  a  child's 
tax  under  section  l(i).  as  a  result  of  an 
adjustment  to  the  taxable  income  of  the 
child's  parents  or  another  child's  net 
unearned  income,  results  in  additional 
tax  being  imposed  by  section  l(i)  on  the 


child,  is  the  child  subject  to  interest  and 

penalties  on  such  additional  tax? 

A-19.  Any  additional  tax  resulting 
from  an  adjustment  to  the  taxable 
income  of  the  child's  parents  or  the  net 
unearned  income  of  another  child  shall 
be  treated  as  an  underpayment  of  tax 
and  interest  shall  be  imposed  on  such 
underpayment  as  provided  in  section 
6601.  However,  the  child  shall  not  be 
liable  for  any  penallies  on  the 
underpayment  resulting  from  additional 
tax  being  imposed  under  section  1(1)  due 
to  such  an  adjustment. 

Example  (6).  D  and  M  are  the  parents  of  C, 
a  child  under  the  age  of  14.  D  and  M  file  a 
joint  return  for  1988  and  report  taxable 
income  of  $69,000.  C  has  unearned  income  of 
S3. 000  and  no  itemized  deductions  for  1988.  C 
properly  reports  a  total  tax  liability  of  $635 
for  1988.  This  amount  is  the  sum  of  the 
allocable  parental  tax  of  $560  on  C's  net 
unearned  income  of  $2,000  (the  excess  of 
$3,000  over  the  sum  of  S500  standard 
deduction  and  the  first  S500  of  taxable 
unearned  income)  plus  $75  (the  tax  imposed 
on  C's  first  $500  of  taxable  unearned  income). 
See  A-3.  One  year  later.  D  and  Ms  1988  tax 
return  is  adjusted  on  audit  by  adding  an 
additional  $1,000  of  taxable  income.  No 
adjustment  is  made  to  the  amount  reported  as 
C's  net  unearned  income  for  1988.  However, 
the  adjustment  to  D  and  M's  taxable  income 
causes  C's  tax  liability  under  section  l(i)  for 
1988  to  be  increased  ijy  $50  as  a  result  of  the 
phase-out  of  the  15  percent  rate  bracket.  See 
A-20.  In  addition  to  this  further  tax  liability. 
C  will  be  liable  for  interest  on  the  $50. 
However.  C  will  not  have  to  pay  any  penalty 
on  the  delinquent  amount. 

Miscellaneous  Rules 

Q-20.  Does  the  phase-out  of  the 
parent's  15  percent  rate  bracket  and 
personal  exemptions  under  section  1(g), 
if  applicable,  have  any  effect  on  the 
calculation  of  the  allocable  parental  tax 
im.posed  on  a  child's  net  unearned 
income  under  section  l(i)? 

A-20.  Yes.  Any  phase-out  of  the 
parent's  15  percent  rate  bracket  or 
personal  exemptions  under  section  1(g) 
is  given  full  effect  in  determining  the  tax 
that  would  be  imposed  on  the  sum  of  the 
parent's  taxable  income  and  the  total 
net  unearned  income  of  all  children  of 
the  parent.  Thus,  any  additional  tax  on  a 
child's  net  unearned  income  resulting 
from  the  phase-out  of  the  15  percent  rate 
bracket  and  the  personal  exemptions  is 
reflected  in  the  tax  liability  of  the  child. 

Q-21.  For  purposes  of  calculating  a 
parent's  tax  liability  or  the  allocable 
parental  tax  imposed  on  a  child,  are 
other  phase-outs,  limitations,  or  floors 
on  deductions  or  credits,  such  as  the 
phase-out  of  the  $25,000  passive  loss 
allowance  for  rental  real  estate 
activities  under  section  469(i)(3)  or  the  2 
percent  of  AG!  floor  on  miscellaneous 
itemized  deductions  under  section  67, 


affected  by  the  addition  of  a  child's  net 
unearned  income  to  the  parent's  taxable 
income? 

A-21.  No.  A  child's  net  unearned 
income  is  not  taken  into  account  in 
computing  any  deduction  or  credit  for 
purposes  of  determining  the  parent's  tax 
liability  or  the  child's  allocable  parental 
tax.  Thus,  for  example,  although  the 
amounts  allowable  to  the  parent  as  a 
charitable  contribution  deduction, 
medical  expense  deduction,  section  212 
deduction,  or  a  miscellaneous  itemized 
deduction  are  affected  by  the  amount  of 
the  parent's  adjusted  gross  income,  the 
amount  of  these  deductions  that  is 
allowed  does  not  change  as  a  result  of 
the  application  of  section  l(i)  because 
the  amount  of  the  parent's  adjusted 
gross  income  does  not  include  the 
child's  net  unearned  income.  Similarly, 
the  amount  of  itemized  deductions  that 
is  allowed  to  a  child  does  not  change  as 
a  result  of  section  l(i)  because  section 
l(i)  only  affects  the  amount  of  tax 
liability  and  not  the  child's  adjusted 
gross  income. 

Q-22.  If  a  child  is  unable  to  obtain 
information  concerning  the  tax  return  of 
the  child's  parents  directly  from  such 
parents,  how  may  the  child  obtain 
information  from  the  parent's  tax  return 
which  is  necessary  to  determine  the 
child's  tax  liability  under  section  l(i)? 

A-22.  Under  section  6103(e)(l)(A)(iv), 
a  return  of  a  parent  shall,  upon  written 
request,  be  open  to  inspection  or 
disclosure  to  a  child  of  that  individual 
(or  the  child's  legal  representative)  to 
the  extent  necessary  to  comply  with 
section  l(i).  Thus,  a  child  may  request 
the  Internal  Revenue  Service  to  disclose 
sufficient  tax  information  about  the 
parent  to  the  child  so  that  the  child  can 
properly  file  his  or  her  return. 
Lawrence  B.  Gibt>s, 
Commissioner  of  Internal  Revenue. 

Approved:  August  25. 1987. 
O.  Donaldson  Cbapoton, 
Acting  Assistant  Secretary  of  the  Treasury. 
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SUMMARV:  This  document  contains  final 
regulations  that  relate  to  interest-free 
adjustments  of  underpayments  of 
hospital  insurance  taxes  (Medicare) 
with  respect  to  wages  of  State  and  local 
government  employees  hired  after 
March  31,  1986.  Changes  to  the  hospital 
insurance  tax  law  were  made  by  the 
Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985. 
DATES:  These  regulations  are  effective 
With  respect  to  State  and  local 
government  employees  hired  after 
March  31,  1986,  for  services  performed 
after  that  date. 

FOR  FURTHER  INFORMATION  CONTACT: 

Laura  Ann  M.  Launtzen  of  the 
Legislation  and  Regulations  Division, 
Office  of  Chief  Counsel,  Internal 
Revenue  Service,  1111  Constitution 
Avenue,  NVV..  Washington,  DC  20224 
(Attention:  CC:LR:T)  (202-56(r-3459,  not 
a  toll-free  call). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  final 

rt'.i^uldtions  under  section  6205  of  the 
Internal  Revenue  Code  of  1954  to 
provide  for  making  interest-free 

■  idiustments  of  certain  underpayments 
of  hospital  insurance  taxes.  Section  3121 

■  f  the  Code  as  amended  by  section 
!  .]205  of  the  Consolidated  Omnibus 
[iudget  Reconciliation  Act  of  1985  (Pub, 
L.  99-272,  100  Stat.  313)  provides  that 
hospital  insurance  taxes  are  to  be 
withheld  from,  and  paid  by  the 
employer,  pursuant  to  section  3101(b) 
and  3111(bj,  with  respect  to,  the  v.-ages 
of  State  and  local  government 
employees  hired  after  March  31, 1986.  It 
was  determined  that  no  notice  and 
public  comment  procedure  is  necessary 
since  this  document  will  not  be 
detrimental  to  any  taxpayer. 

E.xplanation  of  Provisions 

St;ction  6205(al(l)  authorizes  the 
Secretary  to  issue  regulations 
prescribing  the  manner  and  time  for 
making  interest-free  adjustments  of 
underpayments  of  taxes  imposed  by 
sections  3101  or  3111.  Section  3121  of  the 
Code  has  been  amended  to  provide  for 
the  withholding  and  payment  under 
sections  3101(b)  and  3lil(b)  of  the 
hospital  insurance  taxes  on  wages  of 
State  and  local  government  employees 
hired  after  March  31,  1986. 

The  Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985  was  enacted 
on  April  7,  1986.  On  July  14,  1986,  the 
Internal  Revenue  Service  published 
Revenue  Ruling  86-88.  1986-28  I.R.B.  10, 
to  provide  guidelines  concerning  the 
applicability  of  the  hospital  insurance 
t.ixes  to  employees  of  States  and  local 


governments.  Generally,  the  ruling 
states  that  the  Service  will 
automatically  waive  penalties  for  failure 
to  pay  and  for  failure  to  make  timely 
deposits  of  the  hospital  insurance  taxes 
with  respect  to  services  performed 
through  the  fourth  quarter  of  1986,  so 
long  as  all  payments  due  for  April 
through  December  of  1986  are  paid  by 
February  2. 1S87. 

In  view  of  the  unique  circumstances 
surrounding  the  application  of  the  new 
PICA  tax  provisions,  it  appears 
appropriate  as  well  for  the  Service  to 
permit  interest-free  adjustments  of 
underpayments  of  these  taxes. 
Accordingly,  this  Treasury  decision 
makes  a  technical  amendment  to  the 
regulations  under  section  6205  to 
provide  that  interest  will  not  be  imposed 
for  the  failure  to  timely  pay  these  new 
taxes  required  to  be  reported  on  returns 
due  July  31, 1986,  October  31, 1986,  or 
February  2,  1987.  provided  all  such  taxes 
were  paid  on  or  before  February  2, 1987, 
The  right  to  the  interest-free 
adjustments,  however,  will  not  be  lost  if 
the  only  amount  not  paid  by  February  2, 
1987.  is  itself  eligible  for,  and  paid 
pursuant  to,  an  interest-free  adjustment 
under  §  31.6205-1, 

Non-Applicability  of  Executive  Order 
12291 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this  rule  is 
not  a  major  rule  as  defined  in  Executive 
Order  12291  and  that  a  regulatory 
Impact  analysis  therefore  is  not 
required. 

Regulatory  Flexibility  Analysis 

A  regulatory  flexibility  analysis  is  not 
required  by  5  U.S.C.  553  for  final 
regulations  not  preceded  by  notice 
because  notice  would  be  unnecessary. 
Accordingly,  the  regulations  do  not 
constitute  regulations  subject  to  the 
Regulatory  Flexibility  Act  {5  U.S.C. 
chapter  6). 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Laura  Ann  M.  Lauritzen  of 
the  Legislation  and  Regulations  Division 
of  the  Office  of  Chief  Counsel,  Internal 
Revenue  Service. 

However,  personnel  from  other  offices 
of  the  Internal  Revenue  Service  and 
Treasury  Department  participated  in 
developing  the  regulations  on  matters  of 
both  substance  and  style. 

List  of  Subjects  in  26  CFR  Part  31 

Employment  taxes,  Income  taxes. 
Lotteries,  Railroad  retirement.  Social 
security,  Unemployment  tax, 
Withholding. 


UM  I 


Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  Part  31  is 
amended  as  follows: 

PART  31— [AMENDED] 

Paragraph  1.  The  authority  for  Part  31 
is  amended  by  the  adding  the  following 
citation: 

Authority:  26  U.S.C,  7805.  *  *  *  Section 
31.6205-2  also  issued  under  26  U.S.C. 
6205(a)(1).  •   •   • 

Par.  2.  A  new  §  31.6205-2  is  added 
immediately  after  §  31.6205-1,  to  read  as 
follows: 

§31.6205-2     Adjustments  of 
underpayments  of  hospital  insurance  taxes 
that  accrue  after  March  31.  1986,  and 
before  January  1,  1987.  with  respect  to 
wages  of  State  and  local  government 
employees.  i 

(a)  Adjustments  without  interest.  A 
State  or  local  government  employer  who 
makes,  or  has  made,  an  undercollection 
or  underpayment  of  the  hospital 
insurance  taxes  i.mposed  by  sections 
3101(b)  and  3111(b)  that— 

(1)  Are  required  to  be  paid  by  reason 
of  section  3121(u)(2),  and 

(2)  Are  required  to  be  reported  on 
returns  due  July  31,  1986.  October  31, 

1986,  or  February  2,  1987. 

may  make  an  adjustment  without 
interest  with  respect  to  such  taxes 
provided  that  all  such  taxes  for  the  time 
period  specified  in  paragraph  {a)(2) 
(except  for  amounts  that  are 
subsequently  paid  pursuant  to  an 
interest-free  adjustment  under 
§  31.6205-1)  are  paid  on  or  before 
February  2,  1987, 

(b)  Example.  The  application  of  the 
provisions  of  this  section  are  illustrated 
by  the  following  example: 

Example.  A  Stale  or  local  govemmeni 
employer  should  have  withheld  and  paid  SlOO 
dollars  in  hospital  in.surance  taxes  for  the 
quarter  beginning  April  1.  1986,  and  ending 
June  30,  1986.  The  due  dale  for  the  return  and 
payment  for  that  period  is  July  31,  19«6.  If  the 
employer  made  the  payment  by  February  2, 

1987.  then,  under  section  6601,  interest  is  not 
assessable  with  respect  to  the  underpayment 
of  the  hospital  insurance  taxes.  If  the 
employer  did  not  make  the  payment  by 
February  2,  1987,  the  interest  is  assessable  for 
the  period  from  July  31, 1986,  until  the  time  of 
payment. 

Lawrence  B.  Gibbs, 

Commissioner  of  Internal  Revenue- 
Approved-  August  25,  1987, 
O.  Donaldson  Chapoton, 
Acting  Assistant  Secretary  of  the  Treasury. 
[FR  Doc,  87-20458  Filed  9-3-87;  8:45  am) 
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26CFR  Parts  41  and  602 
IT.D.  81591 

Excise  Taxes;  Reduction  of  Heavy 
Vehicle  Use  Tax  for  Foreign-Based 
Vehicles 

agency:  Internal  Revenue  Service, 

Treasury. 

action:  Temporary  and  final 

regulations.  ^ 

summary:  This  document  contains 
temporary  and  final  regulations  relating 
to  the  imposition  of  the  heavv  vehicle 
use  tax  on  foreign-based  highway  motor 
vehicles.  Changes  to  the  applicable  law 
were  made  by  the  Surface 
Transportation  and  Uniform  Relocation 
Assistance  Act  of  1987.  The  regulations 
affect  owners  of  highway  motor  vehicles 
that  have  a  base  for  registration 
purposes  in  a  contiguous  foreign  country 
and  provide  them  with  the  guidance 
needed  to  comply  with  the  law.  The  text 
of  the  temporary  regulations  set  forth  in 
this  document  also  serves  as  the  text  of 
the  proposed  regulations  cross- 
referenced  in  the  Notice  of  Proposed 
Rulemaking  in  the  Proposed  Rules 
section  of  this  issue  of  the  Federal 
Register. 

EFFECTIVE  DATE:  The  regulations  are 
effective  for  taxable  periods  beginning 
after  June  30,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  A.  jdckson  of  the  Leg.sl.ition 
and  Regulations  Division.  Off;,  v  o!  the 
Chief  Counsel,  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW., 
Washington.  UC  20224,  Attention: 
CC:LR:T  (LR-32-87)  (202)  566-^336.  not  a 
toll-free  call. 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  temporary 
regulations  relating  to  the  imposition  of 
the  heavy  vehicle  use  tax  on  foreign- 
based  highway  motor  vehicles  under 
section  4481  of  the  Internal  Revenue 
Code  of  1986  (Code),  as  amended  by 
section  507  of  the  Highway  Revenue  Act 
of  1987  {Title  V  of  the  Surface 
Transportation  and  Uniform  Relocation 
Assistance  Act  of  1987)  (Pub.  L.  100-17, 
101  Stat.  260)  (Act).  The  regulations  will 
remain  in  effect  until  superseded  by 
final  regulations  on  this  subject. 

Explanation  of  Provisions 

Section  4481(a)  of  the  Code  imposes  a 
lax  on  the  use  of  any  highway  motor 
vehicle  that  (together  with  the 
semitrailers  and  trailers  customarily 
used  in  connection  with  highway  motor 
vehicles  of  the  same  type  as  such 
highway  motor  vehicle)  has  a  taxable 


gross  weight  of  at  least  55.000  pounds. 
For  taxable  periods  beginning  after  June 
30. 1987.  section  4481(b)  of  the  Code 
provides  that  the  heavy  vehicle  use  lax 
imposed  by  section  4481(a)  shall  be  paid 
by  the  person  in  whose  name  the 
highway  motor  vehicle  is  registered,  or 
is  required  to  be  registered,  under  the 
law  of  the  State  or  contiguous  foreign 
country  in  which  such  vehicle  is 
registered  or  required  to  be  registered. 
Section  4483(0  of  the  Code  provides  that 
if  the  base  for  registration  purposes  of 
any  highway  motor  vehicle  is  in  a 
contiguous  foreign  country  for  any 
taxable  period,  the  tax  imposed  by 
section  4481  for  such  period  shall  be  75 
percent  of  the  tax  that  would  otherwise 
be  imposed. 

Prior  to  the  Act.  §  41.4481-l(a)(2)  of 
the  regulations  provided  that  for  taxable 
periods  after  June  30. 1985.  any  highway 
motor  vehicle  that  is  issued  a  base  plate 
by  a  Canadian  province  under  the 
International  Registration  Plan  (IRP)  or 
similar  agreement  and  has  a 
proportional  registration  under  such 
agreement  to  satisfy  the  registration 
laws  of  any  of  the  United  Slates  shall  be 
exempt  from  the  tax  imposed  by  section 
4481.  Under  the  temporary  regulations, 
this  exemption  is  effective  for  taxable 
periods  beginning  after  June  30. 1985. 
and  before  July  1. 1987.  The  temporary 
regulations  further  provide  under 
§  41.4481-l(a)(2)(ii)  that  for  taxable 
periods  beginning  after  June  30, 1987,  the 
tax  imposed  by  section  4481  shall  apply 
to  any  highway  motor  vehicle  that  has  a 
base  for  registration  purposes  in  a 
contiguous  foreign  country  upon  the  first 
use  of  such  vehicle  on  the  public 
highways  in  the  United  States  during 
such  period. 

Reduction  Jn  Tax  for  Foreign-based 
Vehicles 

Section  41.4483-7T  of  the  regulations 
provides  that  in  the  case  of  a  highway 
motor  vehicle  that  has  a  base  for 
registration  purposes  in  a  contiguous 
foreign  country  for  any  taxable  period, 
the  tax  imposed  by  section  4481  for  such 
taxable  period  shall  be  75  percent  of  the 
tax  that  would  otherwise  be  imposed.  A 
highway  motor  vehicle  has  a  base  for 
registration  purposes  in  a  contiguous 
foreign  country  in  any  taxable  period  in 
which  such  vehicle  is  registered  under 
the  laws  of  a  contiguous  foreign  country 
and  is  not  registered  under  the  laws  of 
any  of  the  United  States  other  than 
under  a  proration  agreement  (such  as 
the  International  Registration  Plan). 
Further,  a  highway  motor  vehicle  is  not 
considered  to  have  a  base  for 
registration  purposes  in  a  contiguous 
foreign  country  if  the  vehicle  is 
registered  under  the  laws  of  any  of  the 


United  States  and  such  State  is  required 
to  receive  proof  of  payment  of  the  tax 
imposed  by  section  4481  with  respect  to 
such  vehicle  as  a  condition  for 
registration  in  that  State. 

Proof  of  Payment  for  Entry  into  the 
UnitedStaies 

Section  41.6001-3T(a)  of  the 
regulations  generally  provides  that  proof 
of  payment  of  the  heavy  vehicle  use  tax 
must  be  presented  with  respect  to  any 
highway  motor  vehicle  subject  to  the  tax 
imposed  by  section  4481  that  has  a  base 
for  registration  purposes  in  a  contiguous 
foreign  country,  upon  entry  of  such 
vehicle  into  the  United  States.  Section 
41.6001-3T(b)  provides  generally  that  if 
proof  of  payment  of  the  heavy  vehicle 
use  tax  is  not  presented  with  respect  to 
any  highway  motor  vehicle  with  a  base 
foi  registration  purposes  in  a  contiguous 
foreign  country'  upon  attempting  to  enter 
such  vehicle  into  the  United  States,  such 
vehicle  may  be  denied  entry  into  the 
Unites  States. 

Section  41.6001-3T(a)(2)  of  the 
regulations  provides  that  no  proof  of 
payment  is  required  to  be  presented 
upon  entry  of  a  highway  motor  vehicle 
into  the  United  States  if.  as  of  the  date 
of  such  entry,  the  period  of  time  for 
filing  the  heavy  vehicle  use  tax  return 
with  respect  to  such  vehicle  for  the 
taxable  period  that  includes  the  date  of 
such  entry  has  not  expired.  Section 
41.6001-3T(a)(2)  of  the  regulations 
further  provides  that,  under  this 
exception  to  the  proof  of  payment 
requirement,  a  wTitten  declaration  must 
be  presented  upon  entry  into  the  United 
States  stating  that,  as  of  the  date  of  such 
entry,  the  period  for  filing  the  heavy 
vehicle  use  tax  return  for  such  vehicle 
has  not  expired.  Such  declaration  must 
include:  (1)  The  name,  address,  and 
taxpayer  identification  number  of  the 
person  liable  for  the  heavy  vehicle  use 
tax  imposed  on  such  vehicle;  (2)  the 
vehicle  identification  number  of  the 
vehicle;  (3)  a  statement  of  the  date  such 
vehicle  was  first  used  on  the  public 
highways  in  the  United  States  during  the 
taxable  period;  and  (4)  an 
acknowledgement  by  the  person  liable 
for  the  tax  that  the  misuse  of  the 
declaration  will  subject  such  person  to 
fine  or  imprisonment.  The  declaration 
must  be  signed  by  the  person  liable  for 
the  tax  imposed  on  such  vehicle  and 
must  be  retained  as  part  of  such 
person's  records. 

Section  41.6001-3T(c)(l)  of  the 
regulations  provides  that  proof  of 
payment  of  the  heavy  vehicle  use  tax 
shall  consist  of  a  receipted  Schedule  1 
(Form  2290)  that  is  returned  by  the 
Internal  Revenue  Service  to  a  taxpayer 
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that  files  a  Form  2290  and  pays  the 
amount  of  tax  due  with  such  return.  A 
photocopy  of  su(  h  receipted  Schedule  1 
shdil  also  serve  as  proof  of  payment.  In 
addition,  a  receipted  Schedule  1  (or 
photocopy  thereof)  shall  ser\'e  as  proof 
of  suspension  of  the  heavy  vehicle  use 
t.ix  under  §  41,4483-3  for  vehicles  for 
which  tax  has  been  suspended.  The 
rt'gulations  further  provide  that  the 
\  ehicle  identification  number  of  any 
vehicle  for  which  a  return  is  being  filed, 
whether  tax  is  being  paid  or  suspended 
with  respect  to  such  vehicle,  must 
appear  on  the  Schedule  1  (or  an 
attached  page)  in  order  for  the  Schedule 
1  to  be  valid  proof  of  payment  for  such 
vehicle.  Section  41.6001-3T(c)(2)  of  the 
regulations  provides  that  a  photocopy  of 
the  Form  2290  (with  Schedule  1 
attached)  that  is  filed  with  the  Internal 
Revenue  Service  for  a  vehicle  being 
entered  into  the  United  States  with 
sufficient  documentation  of  payment  of 
the  tax  due  at  the  time  the  Form  2290  is 
filed  (such  as  a  photocopy  of  both  sides 
of  a  cancelled  check)  shall  be  accepted 
as  a  substitute  proof  of  payment.  The 
regulations  also  provide  that  no 
documentation  of  payment  of  the  tax  is 
required  with  the  substitute  proof  of 
payment  if  at  the  time  the  Form  2290  is 
f:led  the  tax  is  suspended  with  respect 
to  the  vehicle  entering  the  United  Stales. 

Special  Analysis 

No  general  notice  of  proposed 
rulemaking  is  required  by  5  U.S.C.  553(b) 
for  temporary  regulations.  Accordingly, 
the  Regulatory  Flexibility  Act  does  not 
apply  and  no  Regulatory  Flexibility 
Analysis  is  required  for  this  rule.  The 
Commissioner  of  Internal  Revenue  has 
determined  that  this  temporary  rule  is 
not  a  major  rule  as  defined  in  kxecutive 
Order  12291  and  that  a  regulatory 
impact  analysis  therefore  is  not 
required. 

Paperwork  Reduction  Act 

The  collection  of  information 
requirements  contained  in  these 
tem.porary  regulations  have  been 
submitted  to  the  Office  of  Manage.ment 
aad  Budget  (OMB)  for  review  under  the 
Paperwork  Reduction  Act  of  1980.  These 
regulations  have  been  approved  by 
OMB. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  William  A.  Jackson  of  the 
Legislation  and  Regulations  Division  of 
the  Office  of  Chief  Counsel.  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  developing 


the  regulations  both  on  matters  of 
substance  end  style. 

List  of  Subjects 

27  CFR  Part  41 

Excise  taxes,  Motor  vehicles. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  Parts  41  and  602 
are  amended  as  follows: 

PART  41— (AMENDED] 

Paragraph  1.  The  authority  for  Part  41 
is  amended  by  adding  the  following 
citation: 

Authority:  26  U.S.C.  7805.  *  *  •  Section 
41.8001-3T  also  Issued  under  101  Stat.  260. 

Par.  2.  Section  41.4481-1  is  amended 
by  substituting  "1993"  for  "1988"  every 
place  it  appears  and  by  revising 
paragraph  (a)(2)  to  read  as  set  forth 
below:        ] 

§  41.4481-1     Imposition  of  tax. 

[a)  In  general.  *  *   * 

(2)(i)  For  taxable  periods  beginning 
after  June  30, 1985,  and  before  July  1, 
1987,  any  highway  motor  vehicle  that  is 
issued  a  baee  plate  by  a  Canadian 
province  under  the  International 
Registration  Plan  (IRP)  or  similar 
agreement  and  has  a  proportional 
registration  under  such  agreement  to 
satisfy  the  registration  laws  of  any  of 
the  United  States  shall  be  exempt  from 
the  tax  imposed  by  section  4481(a). 

(ii)  For  each  taxable  period  beginning 
after  June  30, 1987,  the  tax  imposed  by 
section  4481(a)  shall  apply  to  any 
highway  motor  vehicle  that  has  a  base 
for  registration  purposes  in  a  contiguous 
foreign  country  upon  the  first  use  of 
such  vehicle  on  the  public  highways  in 
the  United  Slates  during  such  period. 
See  §  41.4483-7T  relating  to  a  reduction 
of  the  tax  in  the  case  of  a  highway 
motor  vehicle  that  has  a  base  for 
registration  purposes  in  a  contiguous 
foreign  country. 
•         •         «        •         • 

Far.  3.  Section  41.4481-3  is  amended 
by  revising  the  first  sentence  of 
paragraph  (a)  (consisting  of  (a) 
introductory  text,  and  (a)  (1)  and  (2))  to 
read  as  set  forth  below: 

§41.4481-3    Registration. 

(a)  For  purposes  of  the  regulations  in 
this  part,  the  term  "registered"  when 
used  in  reference  to  a  highway  motor 
vehicle  means — 


( 1 )  Registered  under  the  law  of  any 
State  or  Territory  of  the  United  States, 
the  District  of  Columbia,  or  contiguous 
foreign  country,  or 

(2)  Required  to  be  registered  under  the 
law  of  any  State  or  Territory  of  the 
United  States  or  contiguous  foreign 
country  in  which  such  highway  motor 
vehicle  is  operated  or  situated  or,  in 
case  the  vehicle  is  operated  or  situated 
in  the  District  of  Columbia,  under  the 
law  of  the  District  of  Columbia. 

•        *         *         .         « 

Par.  4.  Section  41.4462  (c)-l  is 
amended  by  substituting  "1993"  for 
"1988"  every  place  it  appears  in 
paragraph  (b). 

Par.  5.  Section  41.4483-5  is  amended 
by  substituting  "1993"  for  "1988"  where 
it  appears. 

Par.  6.  A  new  §  41.4483-7T  is  added 
immediately  after  §  41.4483-6  to  read  as 
follows: 

§  41.4483-7T     Reduction  In  tax  for  vehicles 
registered  in  a  contiguous  foreign  country 
(temporary). 

(a)  In  general.  In  the  case  of  a 
highway  motor  vehicle  that,  for  any 
taxable  period,  has  a  base  for 
registration  purposes  in  a  contiguous 
foreign  country,  the  tax  imposed  by 
section  4481  for  such  taxable  period 
shall  be  75  percent  of  the  tax  that  would 
be  imposed  but  for  this  section.  A 
highway  motor  vehicle  has  a  base  for 
registration  purposes  in  a  contiguous 
foreign  country  in  any  taxable  period  in 
which  such  vehicle  is  registered  under 
the  laws  of  a  contiguous  foreign  country 
and  such  vehicle  is  not  registered  under 
the  laws  of  any  of  the  United  States 
other  than  proportionately  registered 
under  a  proration  agreement  (such  as 
the  International  Registration  Plan).  A 
highway  motor  vehicle  is  not  considered 
to  have  a  base  for  registration  purposes 
in  a  contiguous  foreign  country  in  any 
taxable  period  in  which  such  vehicle  is 
registered  under  the  laws  of  any  of  the 
United  States  and  such  State  is  required 
under  §  41.6001-2(b)  to  receive  proof  of 
payment  of  the  tax  imposed  by  section 
4481(a)  with  respect  to  such  highway 
motor  vehicle.  For  purposes  of  this 
paragraph  (a),  a  highway  motor  vehicle 
that  IS  allowed  to  operate  in  a  State 
under  a  reciprocity  agreement  is  not 
considered  to  be  registered  under  the 
laws  of  that  State. 

(b)  Contiguous  foreign  country.  The 
term  "contiguous  foreign  country" 
means  Canada  or  Mexico. 

Par.  7.  A  new  §  41.6001-3T  is  added 
immediately  after  §  41.6001-2  to  read  as 
follows: 
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§  41.6001-3T     Proof  of  payment  for  entry 
Into  the  United  States  (temporary). 

(a)  In  general.  (1)  Except  as  otherwise 
provided  in  paragraph  (a)(2)  of  this 
section,  proof  of  payment  of  the  tax 
imposed  by  section  4481(a)  must  be 
presented  to  United  States  Customs 
officials  with  respect  to  any  highway 
motor  vehicle  subject  to  the  tax  imposed 
by  section  4481(a)  that  has  a  base  for 
registration  purposes  in  a  contiguous 
foreign  country  upon  entry  of  such 
vehicle  into  the  United  States  during  any 
taxable  period  to  which  this  section 
applies.  Such  proof  of  payment  must 
relate  to  lax  paid  (or  suspended  under 
§  41.4483-3)  for  the  taxable  period  that 
includes  the  date  of  entry  into  the 
United  States.  See  paragraph  (c)  of  this 
section  for  the  definition  of  the  term 
"proof  of  payment," 

(2)  No  proof  of  payment  is  required 
upon  entry  of  a  highway  motor  vehicle 
described  in  paragraph  (a)(1)  of  this 
section  into  the  United  States  if,  as  of 
the  date  of  such  entry,  the  period  of  time 
for  filing  a  return  of  the  tax  imposed  on 
such  vehicle  by  section  4481(a)  for  the 
taxable  period  that  includes  the  date  of 
such  entry  has  not  expired  and  a  written 
declaration  is  presented  to  United  States 
Customs  officials.  Such  declaration  must 
state  that,  as  of  the  date  of  such  entry, 
the  period  of  time  for  filing  a  return  of 
the  tax  imposed  on  such  vehicle  by 
section  4481(a)  for  the  taxable  period 
that  includes  the  date  of  such  entry  has 
not  expired.  The  written  declaration 
must  include  (i)  the  name,  addiess,  and 
taxpayer  identification  num.ber  of  the 
person  liable  under  §  41.4481-2  for  the 
tax  imposed  on  such  vehicle;  (ii)  the 
vehicle  identification  number  of  such 
vehicle;  (iii)  the  date  on  which  such 
vehicle  was  first  used  on  the  public 
highways  in  the  United  States  during  the 
taxable  period  (or  a  statement  that  the 
current  entry  is  the  first  use  on  the 
public  highways  in  the  United  States 
during  the  taxable  period);  (iv)  an 
acknowledgment  by  the  person  liable 
for  the  tax  imposed  on  such  vehicle  that 
the  willful  use  of  the  declaration  to 
evade  or  defeat  the  tax  otherwise 
applicable  under  section  4481(a)  will 
subject  such  person  to  a  fine  or 
imprisonment  or  both;  and  (v)  the 
signature  of  the  person  liable  for  the  tax 
imposed  on  such  vehicle.  A  copy  of  the 
written  declaration  shall  be  retained  in 
the  records  of  the  person  liable  for  the 
tax  imposed  on  such  vehicle  under  the 
rules  of  §  41,6001-1.  See  §  41.6071(a)-l 
for  rules  regarding  the  time  for  filing  a 
return  of  the  taX  imposed  by  section 
4481(a). 

(b)  Failure  to  provide  proof  of 
payment.  If,  upon  attempting  to  enter  the 


United  States,  the  operator  of  a  highway 
motor  vehicle  described  in  paragraph  (a) 
of  this  section  is  unable  to  present  proof 
of  payment  of  the  tax  imposed  by 
section  4481(a),  or  documentation 
described  in  paragraph  (a)(2)  of  this 
section,  with  respect  to  such  vehicle, 
then  such  vehicle  may  be  denied  entry 
into  the  United  States. 

(c)  Proof  of  payment — (1)  In  general. 
For  purposes  of  this  section,  the  proof  of 
payment  required  in  paragraph  (a)  of 
this  section  shall  consist  of  a  receipted 
Schedule  1  (Form  2290)  that  is  returned 
by  the  Internal  Revenue  Service  to  a 
taxpayer  that  files  a  return  of  tax  under 
section  4481(a)  and  pays  the  amount  of 
tax  (or  installment  thereof)  due  with 
such  return.  A  photocopy  of  such 
receipted  Schedule  1  shall  also  serve  as 
proof  of  payment.  Such  proof  of 
payment  shall  also  serve  as  proof  or 
suspension  of  the  tax  under  §  41.4483-3 
for  the  number  of  vehicles  entered  in 
that  part  of  the  Schedule  1  designated 
for  vehicles  for  which  tax  has  been 
suspended.  The  vehicle  identification 
number  of  any  vehicle  for  which  a 
return  is  being  filed,  whether  tax  is 
being  paid  with  respect  to  such  vehicle 
or  tax  is  suspended  on  such  vehicle, 
must  appear  on  the  Schedule  1  (or  an 
attached  page)  in  order  for  the  Schedule 
1  to  be  a  valid  proof  of  payment  for  such 
vehicle. 

(2)  Acceptable  substitute  for  receipted 
Schedule  1.  For  purposes  of  this  section, 
a  photocopy  of  the  Form  2290  (with  the 
Schedule  1  attached)  that  is  filed  with 
the  Internal  Revenue  Service  for  a 
vehicle  being  entered  into  the  United 
States  with  sufficient  documentation  of 
payment  of  tax  due  at  the  time  the  Form 
2290  is  filed  (such  as  a  photocopy  of 
both  sides  of  a  cancelled  check)  shall  be 
accepted  as  proof  of  payment.  No 
documentation  of  payment  of  tax  is 
required  with  the  substitute  proof  of 
payment  if  at  the  time  the  Form  2290  is 
filed  the  tax  imposed  by  section  4481(a) 
is  suspended  under  §  41.4483-3  with 
respect  to  the  vehicle  entering  the 
United  States.  This  substitute  proof  of 
payment  may  be  used  to  enter  a  vehicle 
into  the  United  States  when,  for 
example,  the  receipted  Schedule  1  has 
been  lost,  or  if  the  taxpayer  that  filed  a 
Form  2290  with  respect  to  such  vehicle 
has  not  received  a  receipted  Schedule  1 
at  the  time  such  vehicle  enters  the 
United  States. 

(d)  Taxable  periods  to  which  this 
section  applies.  This  section  shall  apply 
to  any  taxable  period  beginning  on  or 
after  July  1, 1987. 

Par.  8.  Section  41.6091-1  is  amended 
as  follows: 


a.  The  second  sentence  of  paragraph 

(a)  is  revised  to  read  as  set  forth  below. 

b.  The  second  sentence  of  paragraph 

(b)  is  revised  to  read  as  set  forth  below. 

§  41.6091-1     Place  for  filing  returns. 

(a)  '  *  *  If  the  person  has  no  principal 
place  of  business  or  legal  residence  in 
any  internal  revenue  district,  the  return 
shall  be  filed  with  the  Internal  Revenue 
Service  Center,  Philadelphia,  PA. 

(b)  *  *  *  If  a  corporation  has  no 
principal  place  of  business  or  principal 
office  or  agency  in  any  internal  revenue 
district,  the  return  shall  be  filed  with  the 
Internal  Revenue  Service  Center. 
Philadelphia.  PA 

PART  602— [AMENDEDI 

Par.  9.  The  authority  for  26  CFR  Part 
602  continues  to  read  as  follows; 

Aiilhonl\:  26  U.S.C.  7805. 

Par.  10.  Section  602.101(c)  is  amended 
by  inserting  the  following  item  in  the 
appropriate  place  in  the  table; 
§  41 .6001-3 1545-0143 

-  «  *  *  • 

Lawrence  B.  Gibbs, 

Comnnssioner  of  Internal  Revenue. 

Approved:  August  6, 1987. 
O.  Donaldson  Chapoton. 
Acting  .Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  87-20455  Filed  9-3-87;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  161 

I CGD  85-076) 

Berwick  Bay  Vessel  Traffic  Service 

agency:  Coast  Guard.  DOT. 
action:  Final  rule. 

SUMMARY:  This  final  rule  revises  the 
regulations  which  apply  to  towing 
operations  during  periods  of  high  water 
in  the  area  covered  by  Berwick  Bay 
Vessel  Traffic  Service  (VTS)  at  Morgan 
City,  Louisiana.  A  review  of  recent 
casualties  within  the  VTS  area  indicated 
the  need  to  tailor  the  regulations  to 
better  address  the  nature  of  the 
problems  actually  experienced.  In 
addition,  the  present  regulations  have 
proven  to  be  complex  and  difficult  to 
apply.  These  amendments  focus  on 
actual  needs  and  deficiencies,  eliminate 
unreasonable  burdens  resulting  from  the 
present  system  of  determining  required 
horsepower  for  towboats.  and  simplify 
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implementation  of  the  high  water 

limitations. 

EFFECTIVE  DATE:  October  5.  1987 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Michael  J.  Powers,  Office  of 
Navigation,  (202)  267-(M15. 
SUPPtEMENTARY  INFORMATION:  Berwick 
Bay  VTS  (VTS)  regulations  were 
originally  published  on  January  5, 1984. 
to  replace  a  Coast  Guard  local  order 
outlining  procedures  to  be  followed 
when  transiting  the  VTS.  Since 
publication,  meetings  between  industry 
representatives  and  the  Coast  Guard 
and  the  conduct  of  a  study  of  casualties 
in  the  Berwick  Bay  area  highlighted  the 
need  to  make  the  regulations  more 
accurately  reflect  actual  operating 
conditions  on  the  waterway.  Changes 
recommended  were  published  in  a 
Notice  of  Propo.sed  Rulemaking  (NPRM) 
on  January  9,  1987  (52  FR  806)  with  a 
sixty  day  comment  period.  Two  letters 
were  received  in  response  to  the  NPRM. 

Drafting  information 

The  principal  persons  involved  in 
drafting  this  final  rule  are  Mr.  Michael  J. 
Powers.  Project  .Manager,  LCCR  Richard 
F.  Ford,  PSSTA  Houston,  and  Mr. 
Stephen  H.  Barber,  Project  Counsel, 
Office  of  Chief  Counsel. 

Discussion  of  Comments 

Both  of  the  letters  received  concurred 
with  the  intent  of  the  changes,  one 
specifically  saying  so  and  the  other  not 
voicing  opposition  to  the  substance  of 
the  changes.  One  comment 
recommended  removing  the  last 
sentence  in  the  note  to  §  161.767.  which 
recommends,  rather  than  requires, 
barges  to  have  draft  and  beam 
variations  not  exceeding  10%  of  the  draft 
of  the  barge  drawing  the  most  water  and 
10%  of  the  beam  of  the  widest  barge. 
This  recommendation,  it  is  contended, 
may  be  construed  by  vessel  operators  to 
have  the  force  of  a  regulation.  The  Coast 
Guard  concurs  with  this 
recommendation.  Therefore,  this 
sentence  is  removed. 

Two  comments  made 
recommendations  as  to  the  placement  of 
mooring  buoys  for  the  fleeting  of  barges. 
Ihe  Coast  Guard  is  aware  of  the  interest 
m  the  placement  of  mooring  buoys  in  the 
Berwick  Bay  area.  These  comments  will 
be  considered  should  barge  fleeting 
areas  be  established  in  the  Berwick  Bay 
area. 

The  Coast  Guard  is  correcting  the 
description,  in  §  161.768.  of  the  two 
highway  bridges  crossing  Berwick  Bay. 
This  change  will  reflect  that  there  are 
two  bridges,  one  is  the  U.S.  Highway  90 
bridge,  while  the  other  is  the  LA  Route 
187  bridge. 


Regulatory  Evaluation 

This  final  rule  is  considered  to  be  non- 
major  under  Executive  Order  12291  and 
non-significant  under  the  DOT 
regulatory  policies  and  procedures  (44 
FR  11034:  February  26, 1979).  A 
Regulatory  Impact  Analysis  under 
Executive  Order  12291  is  not  required. 
The  economic  impact  of  this  final  rule 
has  been  found  to  be  so  minimal  that 
further  evaluation  is  unnecessary. 

The  amendments  will  affect  only 
towing  operations  during  periods  when 
the  High  Water  Towing  Limitations  are 
in  effect.  These  amendments,  as  do  the 
existing  regulations,  restrict  length, 
horsepower,  and  configuration  of 
vessels  with  tows  and  may  require 
certain  operations  to  break  up  tows  or 
add  power.  However,  because  the 
amendments  will  replace  the  existing 
fixed  horsepower  requirements  based 
on  a  range  of  lengths  (e.g.,  1,200 
horsepower  for  a  400'  to  600'  range) 
with  a  direct  horsepower  to  length 
requirement  some  operations  will  be 
permitted  to  operate  with  more  barges 
or  less  available  horsepower  than 
permitted  under  the  existing  regulations. 
In  other  words,  depending  on  the 
circumstances  of  the  particular 
operation,  the  changes  will  increase  the 
operational  costs  for  some  operations 
but  could  reduce  them  for  others. 
Because  of  the  numerous  variables  from 
one  operation  to  the  next,  the  overall 
extent  of  these  benefits  and  burdens  is 
not  precisely  quantifiable.  No 
information  was  received  in  response  to 
the  Coast  Guard's  specific  solicitation 
for  comments  on  this  point.  However,  an 
estimate  of  the  savings  can  be  made 
from  the  expected  decrease  in  the 
number  of  tripping  operations  that  will 
occur  when  these  changes  are 
implemented. 

'Tripping"  is  the  operation  whereby  a 
tow  too  long  for  the  available 
horsepower  of  the  towing  vessel  must  be 
broken  up  into  two  or  more  segments  for 
transiting  the  bridges,  and  then 
reassembled.  It  is  known  that  tripping 
through  the  VTS  Area  can  take  up  to 
twelve  hours  and  cost  an  additional 
S800  to  $3,000  in  manhours,  fuel,  and 
revisions  to  schedules.  If  the  average 
tripping  cost  is  Si. 900  per  trip  (midway 
between  $800  and  S3, 000)  and  this  figure 
is  multiplied  by  60  (the  estimated 
number  of  operations  per  year  that 
require  tripping  under  the  existing 
regulations  but  would  not  require 
tripping  under  these  amendments),  the 
total  savings  could  be  approximately 
$114,000  per  year.  However,  as 
mentioned  earlier,  some  operations  not 
requiring  tripping  under  the  existing 


regulations  might  require  it  under  this 
final  rule. 

In  any  event,  the  real  benefits  of  this 
rulemaking  are  to  make  the  limitations 
more  fair  and  less  arbitrary  and  to  make 
them  easier  to  understand  and  apply  in 
the  field.  Savings  which  one  operator 
may  incur  on  a  particular  operation 
would  be,  under  the  broad  scheme,  only 
a  secondary  benefit. 

Also,  because  these  amendments  are 
keyed  to  the  results  of  the  Coast  Guard 
study  based  on  actual  usage  of  the  VTS 
Area,  these  amendments  should,  in 
some  instances,  improve  safety  but.  in 
all  cases,  maintain  at  least  the  present 
level  of  safety  without  unnecessary 
"overkill'. 

No  comments  were  received  to  the 
regulatory  evaluation  in  the  NPRM. 

Regulatory  Flexibility  Analysis 

As  discussed  above  in  the  final 
Regulatory  Evaluation,  these 
amendments  should  not  have  a 
significant  economic  effect.  Therefore, 
the  Coast  Guard  certifies  under  section 
60o(b)  of  the  Regulatory  Flexibility  Act 
(5  U.S.C.  605  (b))  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 


Reporting  and  Recordkeeping 
Requirements 

This  rule  contains  no  reportirvg  or 
recordkeeping  requirements. 

Environmental  Impact 

This  action  has  been  thoroughly 
reviewed  by  the  Coast  Guard  and  it  has 
been  determined  to  be  categorically 
excluded  from  further  environmental 
documentation,  in  accordance  with 
Section  2.B.2  (1)  of  Commandant 
Instruction  (COMDTINST)  M16475.1B. 

List  of  Subjects  in  33  CFR  Part  161 

Hazardous  materials  transportation. 
Navigation  (water).  Vessels. 

F^or  reasons  set  forth  in  the  preamble. 
Title  33.  Part  161  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  161— VESSEL  TRAFFIC 
MANAGEMENT 

1.  The  authority  citation  for  Part  161  is 
revised  to  read  as  follows  and  all  other 
authority  citations  are  removed: 

Authority:  33  U.S.C.  1231:  49  CFR  1.46. 

2.  By  revising  in  the  table  of  contents 
for  Part  161,  the  entnes  under  Berwick 
Bay  Vessel  Traffic  Service,  High  Water 
Towing  Limitations,  to  read  as  follows: 
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Berwick  Bav  Vessel  Traffic  Service 


High  Water  Towing  Limitations 

161.761  Applicability. 

161.762  Precautionary  notices. 

161.764  When  limitations  are  in  effect. 

161.765  Notice  of  when  limitations  are  in 
effect. 

161.767  Operational  limitations. 

161.768  Horsepower  limitations. 

*  *  *  ♦  • 

3.  By  removing  the  term  "Integrated 
tow"  from  §  161.703  and  by  adding  in 
alphabetical  order  a  definition  for  the 
term  "length  of  tow"  to  read  as  follows: 

§  161.703     Definitions. 

•  *  «  *  * 

"Length  of  tow"  means  the  combined 
length  in  feet  of  all  barges  in  the  low, 
excluding  the  length  of  hawsers  and  the 
length  of  the  tug. 


4.  By  revising  §  161,761  to  read  as 

follows: 

§  161.761     Applicability. 

The  high  water  towing  limitations 

(§§  161.761  through  161.768)  apply  to  the 
operation  of  vessels  with  tows  intending 
to  transit  under  the  lift  span  of  the  SPRR 
bridge  or  through  the  navigational 
openings  of  either  the  U.S.  Highwa\  90 
bridge  or  the  LA  Route  187  bridge,  both 
to  the  north  of  the  SPRR  bridge,  when 
those  limitations  are  in  effect. 

5,  By  revising  §§  161,767  and  161.768 
to  read  as  follows: 

§  161.767    Operational  limitations. 

(a)  Towing  on  a  hawser  in  either 
direction  is  prohibited,  with  the 
exception  of  one  self-propelled  vessel 
towing  one  other  vessel  upbound. 

(b)  Barges  and  towing  vessels  must  be 


arranged  m  tandem,  with  the  exception 
of  one  vessel  towing  one  other  vessel 
alongside. 

(c)  A  towing  vessel  or  vessels  and  tow 
must  not  exceed  an  overall  length  of 
1,180  feet. 

(d)  Tows  with  a  box  end  in  the  lead 
must  not  exceed  two  barges  in  length. 

Note, — The  variation  in  draft  and  beam  of 
the  barges  in  a  multibarge  tow  should  be 
minimized  in  order  to  avoid  unnecessary 
strain  on  the  coupling  wires. 

§  161,768    Horsepower  limitations. 

[a)  All  tows  carrying  a  cargo  of 
particular  hazard  must  have  available 
horsepower  of  at  least  600  or  three  times 
the  length  of  low,  whichever  is  greater. 

(b)  All  tows  not  carrying  a  cargo  of 
particular  hazard  must  have  available 
horsepower  of  at  least  the  following: 


Oirecton  o(  transit 


Available  horsepowef  lof  daytime  transit 


Available  txxsepower  lor  mghtlime  transil 


Upbound 

Downbound... 


400  or  three  times  (length  o(  tow  minus  300  (t ),  wtuchever  is  greater 
600  Of  three  times  (length  ot  tow  minus  200  tt),  whichever  is  greater 


600  or  three  times  (length  ot  tow  mrnis  200  ft),  whichever  ts  g'ealer 
600  or  Itvee  times  length  o(  tow,  wtuchever  a  greater 


■Dayiime"  means  surxise  to  sunset.  "Nighttinie"  means  sunset  to surmse. 


(c)  A  5%  variance  from  the  available 
horsepower  required  under  paragraphs 
(a)  and  (b)  of  this  section  is  permitted. 

(d)  Tows  with  3,000  or  more  available 
horsepower  need  not  comply  with 
paragraphs  (a)  and  (b)  of  this  section, 

§  161.769    (Removed] 

6,  By  removing  §  161.769,  Northbound 
limitations. 

161.770     IRemoved] 

7.  By  removing  §161,770,  Extreme 
high  water  limitations. 

Dated.  .August  6,  1987, 
Martin  H.  Daniell, 

Rear  Admiral.  U.S.  Coast  Guard.  Chief.  Office 
of  Navigation. 
|FR  Doc,  87-20333  Filed  9-3-87;  8:45  am] 

BILLING  CODE  4910-14-M 


33  CFR  Parts  166  and  167 

I CGD  84-004] 

Shipping  Safety  Fairways;  Approach  to 
New  York 

agency:  Coast  Guard.  DOT 
ACTION:  Final  rule. 


summary:  This  rule  establishes  two  new 
parallel  fairways  to  connect  the  Eastern 
approach  off  Nantucket  and  the  Eastern 
approach  off  Ambrose  lanes  of  the 
traffic  separation  scheme  (TSS)  Off  .New 
York.  The  intended  effect  of  this  rule  is 
to  enhance  navigational  safety  by 


providing  a  corridor  free  from  fixed 
offshore  structures.  This  action  is 
necessary  to  allow  vessels  to  navigate 
safely  in  the  approach  to  New  York. 
This  rule  will  repromulgate  the  TSS  Off 
New  York  under  the  Ports  and 
Waterways  Safety  Act  (PVVSA)  and 
incorporate  it  into  Part  167  Title  33  Code 
of  Federal  Regulations.  This  action  is 
administrative  in  nature  and  will  make 
the  regulations  in  33  CFR  Part  167  for 
PWS.^  established  TSSs  applicable  to 
the  Off  .New  York  TSS  (which  was 
originally  established  prior  to  the 
PWSA).  This  final  rule  will  also 
renumber  the  one  TSS  in  33  CFR  Part 
167.  This  action  is  administrative  in 
nature  and  will  allow  TSSs  to  be 
numbered  according  to  their  geographic 
area. 

EFFECTIVE  DATE:  October  5.  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  (j.g.)  Daphne  Reese,  Project 
Manager.  Office  of  .Navigation  (G-NSS- 
2],  Room  1606,  U.S.  Coast  Guard 
Headquarters,  2100  Second  St.,  SVV., 
Washington,  DC  20593-0001,  (202)  267- 
0365, 

SUPPLEMENTARY  INFORMATION:  A  notice 

of  proposed  ruiemdM.ng  jNPR.M) 
concerning  the  shipping  safety  fairway 
in  this  final  rule  was  published  on 
December  8,  1986  (51  FR  44072), 
Interested  parties  were  given  until 
February  6,  1987,  to  submit  comments.  A 
public  hearing  was  not  held. 


The  Coast  Guard  is  making  an 
administrative  change  to  33  CFR  Part 
167  in  this  final  rule  which  will 
renumber  the  Galveston  Bay  approach 
TSS  and  precautionary  areas.  This 
change  will  place  all  future  TSSs  in 
sequence  according  to  their 
corresponding  Coast  Guard  District.  As 
a  result,  the  section  numbers  for  the  Off 
New  York  TSS  aniJ  precautionary  areas 
published  in  this  final  rule  are  different 
from  the  section  numbers  given  in  the 
NPRM  of  December  8. 1986, 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  rulemaking  are:  Lieutenant 
(j.g.)  Daphne  Reese.  Project  Manager, 
and  Lieutenant  Sandra  S\lvester, 


Project  Attorne\ 
Counsel. 


Of 


of  Chief 


Bpckground 

The  Ports  and  Waterways  Safety  Act 
(PWSA)  (33  L  S  C.  1223)  authorizes  the 
Coast  Guard  to  designate  shipping 
safety  fairways  to  allow  vessels  an  area 
free  of  fixed  structures  for  safe  access  to 
U.S.  ports.  The  regulation  governing 
shipping  safety  fairways  (33  CFR  Part 
166)  provide  that  fixed  offshore 
structures,  temporary  or  permanent,  are 
not  permitted  within  designated  safety 
fairways,  and  are  only  permitted  within 
fairway  anchorages  if  the  structures  are 
two  miles  apart.  The  shipping  safety 
fairways  exist  to  provide  an  obstruction 
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free  corridor  for  navigntion  during 
development  and  production  of  offshore 
resources.  The  Codst  Gudrd  also  has  the 
authority,  in  accordance  with  the 
PVVSA.  to  modify  or  relocate  existing 
safety  fairways  to  improve  navigation 
safety  or  to  accommodate  offshore 
mineral  exploitation  and  exploration. 

The  authority  to  create  a  fairway  may 
be  exercised  by  the  Coast  Guard  only 
after  a  study  of  potential  traffic  density 
and  use  conflicts  has  been  conducted  to 
determine  the  need  for  designated  safe 
access  routes  for  vessels  proceeding  to 
and  from  U.S.  ports.  One  such  conflict 
can  occur  when  vessels  navigate  in  an 
area  which  is  subject  to  offshore 
development.  Shipping  safety  fairways 
can  interfere  with  the  direct  exploration 
for  and  production  of  oil  and  gas  on  the 
Outer  Continental  Shelf  (OCS).  In 
conducting  a  port  access  route  study,  the 
Coast  Guard  attempts  to  recognize  and 
minimize  each  identifiable  cost  impact 
as  balanced  against  the  needs  of  save 
navigation.  The  results  of  a  port  access 
route  study  can  cause  restrictions  in  the 
manner  in  which  specific  offshore  areas 
are  leased  after  the  date  of  the  study. 
The  study  which  identified  the  need  for 
this  rulemaking  was  initiated  by  a  notice 
in  the  Federal  Register  on  February  9. 
1984  (49  CFR  Part  5017],  and  corrected 
on  February  C2.  1984  (49  PR  6593). 

The  Third  Coast  Guard  District 
performed  the  study  after  the  Minerals 
Management  Service  (MMS)  scheduled 
Outer  Continental  Shelf  (OCS]  lease 
sale  82  for  May  9,  1984.  The  sale 
included  blocks  in  the  area  between  the 
existing  portions  of  the  Off  New  York 
TSS  and  posed  a  potentially  significant 
impact  on  navigation. 

Study  Results  were  published  in  the 
Federal  Register  on  December  13, 1985, 
(30  FR  50925).  The  study  recommended 
the  TSS  Off  New  York  remain  as 
presen.'iy  established;  the  lanes  of  the 
two  sections  of  the  TSS  Off  New  York 
be  connected  by  two  new  parallel 
shipping  safety  fairways:  and  the  TSS 
Off  New  York  be  repromulgated  and 
published  in  Part  167  of  Title  33.  Code  of 
Federal  Regulations. 

This  rulemaking  establishes  a  new 
shipping  safety  fairway  in  the  approach 
to  New  York,  The  fairway  connects  the 
Eastern  approach,  off  Nantucket 
segment,  of  the  Off  New  York  TSS  to  the 
Eastern  approach,  off  Ambrose  segment, 
of  the  TSS.  The  fairway  design  consists 
of  two  parallel  fairways,  each 
approximately  two-miles  wide,  except 
over  the  final  five  miles  at  each  end 
where  they  gradually  expand  to  connect 
with  the  five-nautical-mile-wide  lanes  of 
'he  existing  TSS.  creating  a  funneling 
effect.  The  fairway  runs  generally  east- 
west  for  approximately  130  miles  and  is 


located  approximately  10  miles  offshore 
(at  its  closest  point).  The  fairway  totally 
or  partially  includes  the  following 
blocks  as  described  by  the  MMS: 


Mict-Atlanlic 

No   0> 

bucks 

NK  18-12: 

418-419 

424-437 

462-480 

506-509 

550-551 

558-570 



2 

-    14 

19 

4 

2 

594-614 

638-643  

NK  19-10: 

406-423 

537-555 

581-599 

Total 

•• 

21 
6 

18 
19 
19 

137 

'*°**'^'«                                     \^^l 

NK  19-10: 

392-393  

424-437 



2 

14 

479-481 

524-525 

3 
2 

556-569 

600-613 

Tola)..  .  . 



14 
14 

49 

Total  Atlantic  Blocks  Affected  =  186 

The  PWSA  stipulates  future 
development  of  these  blocks  be  in 
accordance  with  fairway  restrictions 
based  on  the  announcement  of  the  study 
for  this  rulemaking.  This  new  fairway 
will  provide  a  corridor  free  from  fixed 
structures  for  vessel  traffic  in  the 
approach  to  New  York. 

The  MMS  received  only  one  bid  on 
lease  sale  82.  which  was  returned 
unopened.  Lease  sale  82  has  been 
cancelled.  The  MMS  has  postponed 
leasing  in  the  North  Atlantic  until  lease 
sale  96,  scheduled  for  November.  1987. 
At  this  time,  it  is  impossible  to 
determine  what  resources,  if  any,  would 
be  inaccessible  as  a  result  of  this 
rulemaking. 

The  original  New  York  TSS  was 
established  in  May,  1967  and  was 
approved  by  the  International  Maritime 
Organization  (IMO)  prior  to  the 
promulgation  of  the  PWSA.  IMO 
approved  TSSs  and  precautionary  areas 
established  after  the  PWSA  are 
contained  in  33  CFR  Part  167.  For 
consistency  among  TSSs,  New  York  TSS 
is  incorporated  into  33  CFR  Part  167  by 
this  rulemaking  under  the  authority  of 
the  PWSA,  Eventually,  all  other  pre- 
PWSA  TSSs  will  be  incorporated  into  33 
CFR  Part  167  by  rulemaking. 

This  rulemaking  also  renumbers  the 
Galveston  approach  TSS  in  33  CFR  Part 
167  from  33  CFR  167.100  to  33  CFR 
167.350.  This  action  is  administrative  in 
nature  and  will  allow  all  TSSs  in  Part 
167  to  have  section  numbers  according 


to  geographic  area.  The  section  numbers 
given  in  this  final  rule  for  the  Off  New 
York  TSS  reflect  this  administrative 
change  in  numbering. 

Discussion  of  Comments 

One  comment  was  received  in 

response  to  the  NPRM.  The  comment 
was  in  favor  of  the  rulemaking  and  was 
from  a  maritime  trade  association.  The 
comment  supported  the  rulemaking  as 
published  because  it  will  "increase 
navigational  safety  by  providing  a 
corridor  free  from  fixed  offshore 
structures  and  have  the  least  impact  on 
development  of  the  OCS."  Based  on  a 
review  of  the  need  for  our  proposal  and 
the  comment  to  the  NPR.M,  the  Coast 
Guard  believes  the  shipping  safety 
fairway  in  the  approach  to  New  York  is 
necessary. 

Regulatory  Evaluation 

This  rulemaking  will  not  have  adverse 
environmental  impact.  To  the  contrary, 
the  risk  of  environmental  damage  will 
decrease  because  vessels  will  have  an 
established  access  route  where 
structures  will  not  be  permitted, 
allowing  for  safer  maritime  navigation. 
While  there  is  potential  energy  impact 
from  this  rulemaking,  none  has  been 
identified  or  can  be  determined  from  the 
available  information. 

The  Coast  Guard  is  directed  by  the 
PWSA  to  anticipate  development  on  the 
OCS  and  to  reconcile  the  potential 
conflict  with  navigation  by  establishing 
routing  measures  in  frequently  used 
corridors.  The  fairway  was  designed  to 
have  the  least  adverse  impact  upon 
future  blocks  and  leaseholders. 
Although  shipping  safety  fairways  may 
interfere  with  direct  exploration  and 
production  of  oil  and  gas  on  the  OCS, 
there  is  no  indication  that  the 
establishment  of  this  fairway  will 
interfere  with  OCS  development.  The 
precise  location  of  resources  in  the 
fairways  is  unknown:  the  outcome  of 
future  lease  sales  on  blocks  within  the 
fairway  is  uncertain;  and  indirect  access 
to  resources  is  technically  feasible 
through  most  of  the  two-miie-wide 
fairway. 

When  there  is  evidence  fixed 
structures  must  be  placed  in  an  area 
designated  as  a  fairway  to  gain  access 
to  significant  quantities  of  oil  or  gas,  a 
request  for  an  adjustment  to  a  fairway 
will  be  given  the  appropriate 
consideration  by  the  Coast  Guard.  The 
request  will  be  handled  in  accordance 
with  the  PWSA  and  rulemaking 
procedures  to  determine  whether 
navigation  safety  will  be  jeopardized  by 
a  modification  of  the  fairway.  In  most 
cases  a  fairway  modification  will 


UM  I 
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require  a  PVVSA  port  access  study 
before  rulemaking  can  be  commenced. 

This  shipping  safety  fairway  will 
overlay  tradilional  traffic  routes  and 
will  not  alter  applit^able  navigation  rules 
or  cause  interference  with  f;shing 
activities. 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  and  non-significant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26.  1979).  This  designation  will 
contribute  to  navigation  safety  without 
significantly  interfering  with 
development  of  the  OCS.  The  economic 
impact  of  this  regulation  has  been  found 
to  be  minimal  and  further  evaluation  is 
unnecessary.  Since  the  impact  of  this 
rulemaking  has  been  found  to  be 
minimal,  the  Coast  Guard  certifies  it  will 
not  have  a  significant  economic  impact 
on  a  substantia!  number  of  small 
entities. 

List  of  Subjects 

33  CFR  Part  166 

Anchorage  grounds.  Mdrine  safety, 
Navigation  (water).  Waterways. 
Shipping  safety  fairways. 

33  CFR  Part  167 

Navigation  (water).  Vessel.  Traffic 
Separation  Scheme. 

In  consideration  of  the  foregoing. 
Parts  166  and  167  of  Title  33,  Code  of 
Federal  Regulations  are  amended  as 
follows: 

PART  166— SHIPPING  SAFETY 
FAIRWAYS 

1.  The  authority  citation  for  Part  166 
continues  to  read  as  follows: 

Authority:  33  U.S  C,  12C3.  49  CFR  1.46(n)(4), 

2.  Section  166.500  is  added  to  read  as 

follows: 

§  166.500    Areas  along  the  Atlantic  Coast 

(a)  Purpose.  Fairways,  as  described  in 
this  section  are  established  to  control 
the  erection  of  structures  therein  to 
provide  safe  vessel  routes  along  the 
Atlantic  Coast. 

(b)  Designated  areas. — (1)  Off  New 
York  Shipping  Safety  Fuirv^'ay. 

(i)  Ambrose  to  Nantucket  Safety 
Fairway.  The  area  enclosed  by  rhumb 
lines.  [North  American  Datum  of  1927 
(NAD-27)j.  joining  points  at; 


Longitude 
40'32.20N 
40°  30.58' N 
4O'34.07N 
40*35.37N 
40'30.37N 
4O*32.07N 
40*28.58N 
40''27.20'N 


Longitude 
73-04.57W 
72"58.25W 
70'19^3W 
70°14i)9W 
7ffMJO0Vi 
70''19.19'W 
72"58.25W 
73'04.57W 


(ii)  Nantucket  to  Ambrose  Safety 
Fairway.  The  area  enclosed  by  rhumb 
lines.  NAD-27,  joining  points  at: 


txitilude 
40"24.20N 
40' 22.58' N 
40'26JJ7'N 
40*27  J7'N 
40'22.37'N 
40°24.07'N 
4(r20.58'N 
40°19.20'N 


iMngUude 
73'04.58W 
7r58.26'W 

To'igis'W 

70'13.46'W 
70*13.36'W 
70'19.0S'W 
7r58.26W 
73"04.58'W 


PART  167— OFFSHORE  TRAFFIC 
SEPARATION  SCHEMES 

3.  The  authority  citation  for  Part  167  is 
amended  to  read  as  follows: 

Authority:  33  U.S.C  1223;  49  CFR  1.46{n). 

§  167.100    (Redesignated  as  §  167.350]. 

4.  In  Subpart  B.  §  167.100  is 
redesignated  as  §  167.350  and  an 
undesignated  heading  is  added 
preceeding  §  167.350  to  read  as  follows: 

.'Vtlantic  Gulf  Coast 

5.  In  Part  167,  the  heading  of  Subpart  B 
is  revised  to  read  as  follows: 

Subpart  B — Description  of  Traffic 
Separation  Schemes  and 
Precautionary  Areas.  (Ait  geographic 
positions  are  based  on  North 
American  Datum  of  1927) 

6.  In  Subpart  B,  an  undesignated 
heading  and  §§  167.150  to  167.155  are 

added  to  read  as  follows: 

Atlantic  liast  Coast 

§167.150    Oft  New  York  Traffic  Separation 
Scheme  and  Precautionary  Areas. 

The  specific  areas  m  the  Off  New 
York  Traffic  Separation  Scheme  and 
Precautionary  .Areas  are  described  in 
§§167.151,  167.152,  167.153.  167.154.  and 
167.155  of  this  chapter. 

§  167.151    Precautionary  areas. 

(a)  A  circular  precautionary  area  with 
a  radius  of  seven  miles  is  established 
centered  upon  Ambrose  Light  in 
geographical  position  40°27.50'N,    . 
73*49. 90'VV, 

(b)  .A  precautionary  area  is 
established  between  the  traffic 
separation  sche.me  "Eastern  Approach, 
off  .Nantucket"  and  the  traffic  separation 
scheme  "In  the  Approach  to  Boston, 
Massacnusetts."  (1)  The  precautionary 
area  is  bounded  to  the  east  by  a  circle  of 
radius  15.5  miles,  centered  upon 
geographical  position  40'35.00'N, 
69°do.00  W,  and  is  intersected  by  the 
traffic  separation  schemes  "In  the 
Approach  to  Boston.  Massachusetts" 
and  "Off  New  York'   at  the  following 
geographic  positions: 


LcUtude 

40'S0J3  N 

40'23.75'N 


Longitude 

W57O0W 
69'H,63  W 


(2)  The  precautionary  area  is  bounded 
to  the  west  by  a  line  connecting  the  two 
traffic  separation  schemes  between  the 
following  geographical  positions: 

Latitude  Longitude 

40°3675'N  68'15.16'W 

40*48  00  N  69'03.33'W 

§167.152    Eastern  ^)proach.  off 

Nantucket. 

(aj  A  separation  zone  is  established 
bounded  by  a  line  connecting  the 
following  geographical  positions: 


Latitude 

40°28.75'N 
40*27 .62N 
40'30.62N 
40*31.75'N 


Longitude 
69'14.83'W 
70'13.77'W 

69'14.97W 


(b)  A  traffic  lane  for  westbound  traffic 
is  established  between  the  separation 
zone  and  a  line  connecting  the  following 
geographical  positions: 

Latitude  Longitude 

40"36.75'N  6n5.17"W 

40*35.6rN  ro'14  15'W 

(c)  A  traffic  lane  for  eastbound  traffic 
is  established  between  the  separation 
zone  and  a  line  connecting  the  following 
geographical  positions: 

Latitude  Longitude 

40'22.62'N  70'13.60'W 

40"23.75N  69-HJB3W 


i  167  153     Eastern  approach,  o"  A-nbrose 
Light. 

(a)  A  separation  zone  is  established 
bounded  by  a  line  connecting  the 
following  geographical  positions: 

Latitude  Ijittgitude 

40*24.33'  N.  73*04.97'  W. 

40'24.20'N.  73*1 1. 50  W. 

40*26.a(r  N.  73*40.93  W. 

40*27.00'  N.  73*40.75'  W. 

40*27.20'  N.  73*11.50'  W. 

40*27.33'  N.  73*04.95'  W. 

(b)  A  trafTic  lane  for  westbound  traffic 
is  established  between  the  separation 
zone  and  a  line  connecting  the  following 
geographical  positions: 

Latitude  Longitude 

40*32.33  N.  /STMTS'  W. 

40*3220'  N.  73*11.50'  W. 

40*28.00'  N.  73*40.73'  W. 

(c)  A  traffic  lane  for  eastbound  traffic 
is  established  between  the  separation 
zone  and  a  line  connecting  the  following 
geographical  positions: 

Latitude  Longitude 

40*25.05  N.  73*41 .3rW. 

40*19.20  N.  miSffW. 

40*19J3'  N.  73*04.9r  W. 


I 
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§167.154    South-eastern  approach. 

(a)  A  separation  zone  is  established 
bounded  by  a  line  connecting  the 
fullowing  geographical  positions: 

la:i!ude  Longitude 

41)  03  10' N.  73"17.93' W. 

4tr06  50'  N.  73"22.73'  W. 

4i)'22  45'  N.  73-43.55'  W. 

40"23  20'  N.  73'42.70'  W. 

■tO'24  20'  N.  73*01.58'  W. 

40f)a'2-N.  73-2aiOW. 

(b)  A  traffic  lane  for  north-westbound 
traffic  is  established  between  the 
separation  zone  and  a  line  connecting 
the  following  geographical  positions: 

La:j!u<ie  Longitude 

40'0698  N.  73"10.87'  W. 

40M2  42N.  73'15e7W. 

4<r24,02'  N.  73"41  97'  W. 

(c)  A  traffic  lane  for  south-eastbound 
traffic  is  established  between  the 
separation  zone  and  a  line  connecting 
the  following  geographical  positions: 

Luti:i.Ji'  Longitude 

4U'21.82N.  73'44  55W. 

4<)'02.80'  N.  73*27  15'  W. 

39"58.43'  N.  73°22.35'  W 

§167.155    Southern  approach. 

(a)  A  separation  zone  is  established 
l)ounded  by  a  line  connecting  the 
f'  illowing  geographical  positions: 

Un,;u,ip  Lo.-i^i'ude 

■"0-  N.  73"48.00'  W. 


: '  45  ■ 
M  2083'  N. 
4.1  2(1  87' N. 
-i-J  45.70'  N. 


73'48.33'  W. 
73-47.07'  W. 
73°44.0O'  W. 


(b)  A  traffic  lane  for  northbound 

traffic  is  established  between  the 
separation  zone  and  a  line  connecting 
the  following  geographical  positions: 

Latitude  Longitude 

39'45.70'  N.  73'37.70'  W 

40-21  25'  N.  73'45.85'  VV. 

(c)  A  traffic  lane  for  southbound 
traffic  is  established  between  the 
separation  zone  and  a  line  connecting 
the  following  geographical  positions; 

Latitude  Longitude 

4(r20.53  N.  73'49  65'  W. 

39'45 TO  N  73"54.40'  VV. 

Note.— l.'se  of  LORA.\'  C  enables  masters 
of  appropriately  equipped  vessels  to  be 
informed  highly  accurately  and  continuously 
dbout  the  vessels  position  in  the  area 
covered  by  this  scheme. 

7.  In  Part  167,  the  table  of  contents  for 
Subpart  B  is  revised  to  read  as  follows: 

Subpart  B — Description  of  Traffic 
Separation  Schemes  and  Precautionary 
Areas.  (All  geographic  positions  are  based 
on  North  American  Datum  of  1927). 

AlUntic  Coast  East 

Sfc 

1B7.150    Off  .New  York  Traffic  Separation 

Scheme  and  Precautionary  Areas. 
167  151     Precautionary  areas. 
167  152     Eastern  approach,  off  Nantucket. 


Sec. 

167.153  Eastern  approach,  off  Ambrose 
Light. 

167.154  South-eastern  approach. 

167.155  Southern  approach. 

Atlantic  Gulf  Coast 

167.350  Galveston  Bay  Approach  Traffic 
Separation  Scheme  and  Precautionary 
Areas. 

Dated;  July  31, 1987. 
A.B.  Smith, 

Captain.  U.S.  Coast  Guard.  Acting  Chief. 

Office  of  Navigation. 

|FR  Doc.  87-20334  Filed  9-3-87:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY      i 

40  CFR  Part'52 

[A-5-FRL-3250-3) 

Approval  and  Promulgation  of 
Implementation  Plans;  Indiana 

agency:  U.S.  Environmental  Protection 
Agency  (USEPA). 
action:  Final  rulemaking. 

SUMMARY:  Today's  final  rulemaking 
pertains  to  rules  developed  by  Indiana 
to  satisfy  the  Clean  Air  Act's  (ACT) 
Reasonably  Available  Control 
Technology  (RACT)  requirements  for 
Stage  I  Gasoline  Dispensing 
Regulations.  USEPA's  final  approval  of 
this  action  is  based  upon  a  revision 
which  was  submitted  by  the  State  to 
satisfy  the  requirements  of  Part  D  of  the 
ACT  and  USEPA's  October  27, 1982  (47 
PR  47554)  and  February  10. 1986  (51  FR 
4912),  conditional  approval  of  Indiana's 
plan. 

EFFECTIVE  date:  This  final  rulemaking 
becomes  effective  on  October  5, 1987. 
ADDRESSES:  Copies  of  the  SIP  revision, 
public  comments  on  the  notice  of 
proposed  rulemaking  and  other 
materials  relating  to  this  rulemaking  are 
available  for  inspection  at  the  following 
addresses;  (It  is  recommended  that  you 
telephone  Uylaine  E.  McMahan,  at  (312) 
886-6031,  before  visiting  the  Region  V 
Office.) 

U.S.  Environmental  Protection  Agency, 
Region  V.  Air  and  Radiation  Branch, 
230  South  Dearborn  Street.  Chicago, 
Illmois  60604 

Office  of  Air  Management,  Indiana 
Department  of  Environmental 
Management,  105  South  Meridian 
Street,  P.O.  Box  6015,  Indianapolis, 
Indiana  46206-6015 
A  copy  of  today's  revision  to  the 

Indiana  SIP  is  also  available  for 

inspection  at: 


U.S.  Environmental  Protection  Agency, 
Public  Information  Reference  Unit.  401 
M  Street.  S\V.,  Washington,  DC  20460 

FOR  FURTHER  INFORMATION  CONTACT. 

Uylaine  E.  McMahan,  (312)  886-6031. 

SUPPLEMENTARY  INFORMATION: 
Part  1 — Background 

Under  section  107  of  the  Clean  Air 
Act,  USEPA  has  designated  certain 
areas  in  Indiana  as  not  attaining  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  ozone.  See  43  FR  8962 
(March  3. 1978),  and  43  FR  45993 
(October  5.  1978).  Part  D  of  the  ACT 
requires  the  State  to  revise  its  SIP  to 
meet  specific  requirements  for  areas 
designated  as  nonattainment.  These  SIP 
revisions  must  demonstrate  attainment 
of  the  ozone  NAAQS  as  expeditiously 
as  practicable,  but  not  later  than 
December  31,  1982  (in  certain  cases  by 
December  31, 1987).  The  requirements 
for  an  approvable  SIP  are  described  in  a 
General  Preamble  for  Part  D  Rulemaking 
published  on  April  4,  1979  (44  FR  20372), 
and  at  44  FR  38583  (July  2.  1979).  44  FR 
50371  (August  28,  1979).  44  FR  53761 
(September  17,  1979).  and  44  FR  67182 
(November  23,  1979). 

An  adequate  SIP  for  ozone  is  one  that 
includes  sufficient  control  of  VOC 
emissions  for  stationary  and  mobile 
sources  to  provide  for  attamment  of  the 
ozone  standard.  For  stationary  sources, 
the  plan  must  include,  at  a  minimum, 
legally  enforceable  requirements 
reflecting  the  application  of  RACT  for 
those  sources  for  which  USEPA  has 
published  Control  Technique  Guidelines 
(CTGs).'  In  general,  where  the  State 
regulations  are  not  supported  by  the 
information  in  the  CTGs,  the  State  must 
provide  a  demonstration  that  its 
regulations  represent  RACT  or  amend 
the  regulations  to  be  consistent  with  the 
information  in  the  CTGs. 

In  response  to  the  requirements  cf 
Part  D  of  the  Act.  the  State  of  Indiana 
revised  its  SIP  to  require  control  of  VOC 
emissions  from  the  stationary  industrial 
sources  addressed  in  USEPA's  Group  I 
CTGs.  On  February  11,  1980,  the  State 
submitted  to  USEPA  a  revision  to  the 
ozone  portion  of  its  SIP  for  the  Group  I 
sources  of  VOC  emissions.  USEPA  took 
final  action  to  conditionally  approve  the 
Group  I  sources'  regulations  on  October 
27,  1982  (47  FR  47552).^ 


'  CTGs  published  before  Ianuar>- 1.  1978,  are 
referred  to  as   Croup  I  CTCs"  and  pertain  lo 
"Group  I  Sources",  and  CTGs  published  between 
January  1,  1978.  and  [anuary  1.  1979.  are    Croup  II 
CTGs"  and  pertain  to  "Group  II  Sources '. 

•  For  more  detail  on  conditional  approvals,  see  44 
FR  38583  (July  2, 1979),  and  44  FR  38583  (November 
23, 1979). 
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On  November  25, 1980,  the  State 
submitted  to  USEPA  as  a  revision  to  its 
ozone  SIP,  amendments  to  its  VOC 
regulation,  now  codified  as  325  lAC 
Article  8.^  which  controlled  V'OC 
emissions  from  the  Group  II  sources. 
USEPA  took  final  action  to  conditionally 
approve  this  revision  on  January  18, 
1983  (48  FR  2124).  Both  of  the 
conditional  approvals  were  based  upon 
a  comm.itment  from  the  State  to  correct 
deficiencies  in  the  regulation. 

In  response  to  these  conditional 
approvals,  on  November  7,  1984.  Indiana 
promulgated  revised  VOC  regulations 
325  lAC  8-1.1,  8-2.  8-3.  8-^.  and  8-5.  The 
State  submitted  these  revisions  to 
USEPA  on  luly  3,  1984.  and  January  30, 
1985.  to  satisfy  certain  conditions  of 
USEPA'a  approval.  In  addition,  the 
applicability  of  the  regulations  was 
extended  to  cover  St.  ]oseph  and  Elkhart 
Counties.  On  February  10.  1986  (51  FR 
4912).  USEPA  approved  Indiana's 
revised  VOC  RACT  I  and  II  regulations 
and  the  St.  Joseph  and  Elkhart  Counties 
RACT  regulations,  leaving  two  RACT 
deficiencies  for  future  rulemaking. 
Today's  final  rulemaking  concerns  one 
of  the  remaining  outstanding  conditional 
approval  items,  which  pertain  to  Stage  ! 
vapor  control  recovery  systems  at 
gasoline  dispensing  facilities.  This 
condition  was  set  forth  in  the  October 
27,  1985.  Federal  Register  and  was  later 
cited  in  the  February  10.  1986,  Federal 
Register,  This  condition  was  codified  at 
40  CFR  52.777(c)(l)(i)  and  reads  as 
follows; 

(c)(1)  The  plan  for  stationary  source 
volatile  organic  compound  control  must 
contain  the  following: 

(i)  For  regulation  325  lAC  8-4,  Petroleum 
Sources,  the  State  must  conduct  a  study  to 
demonstrate  that  the  20,000  gallons  per 
months  [SIC]  throughput  exemption  meets 
RACr  requirements  and  submit  the  results  to 
EPA  within  6  months  of  the  effective  date  of 
final  rulemaking  en  Group  !  CTG  source 
categories.  If  the  demonstrated  emissions 
resulting  from  the  Stales  exemption  are  not 
essentially  equivalent  to  those  resulting  from 
the  RACT  requirements,  then  the  State  must 
submit  to  EPA  a  rule  which  requires  control 
of  emissions  from  storage  tanks  at  gasoline 
dispensing  facilities  with  either  10,000  gallon'. 
per  month  [SiCJ  or  more  throughput  or  2.000 
gallons  capacity. 


■'  On  October  6. 1980.  the  Stale  resubmitted  1980 
APC  15.  recodified  as  325  lAC  Article  8.  USEPA 
approved  the  Slate's  recodification,  but  not  the 
underlying  regulations,  on  |uly  16. 1982  (4~  FR 
30972).  On  January  18. 1983.  when  USEPA  codified 
its  conditional  approval  of  the  RACT  !I  regulations, 
it  additionally  revised  the  codification  of  the 
conditions  of  its  October  27.  1982,  approval  of  the 
RACT  I  regulation.  1980  APC  15.  to  reflect  Indiana's 
recodification  of  that  regulation  to  325  l.'VC  Article 
8 


In  response  to  this  condition,  Indiana 
chose  to  lower  the  throughput 

exemption  to  10,000  gallons  per  month. 
The  Indiana  Air  Polution  Control  Board 
(Board)  submitted  revised  rules 
incorporating  this  change  to  USEPA  on 
January  23,  1986.  This  submittal 
consisted  of  revised  Rule  325  lAC  &-4-6 
(requirem.ents  for  gasoline  dispensing 
facilities  State  I  vapor  recovery  systems) 
and  revised  Rule  8-1,1-3,  which  includes 
subsections  (f),  (g),  and  (h)  (compliance 
dale  extensions  for  gasoline  dispensing 
facilities).  On  October  24.  1986.  L'SEPA 
published  a  notice  of  proposed 
rulemaking  proposing  to  approve  the 
variance  request  for  Indiana's  Stage  I 
Vapor  Recovery  Rules  (51  FR  37758). 
During  the  30-day  public  comment, 
USEPA  received  no  comments.  Today, 
USEPA  is  approving  Indiana's  revised 
rules.  These  revised  rules  are  discussed 
in  Part  II  of  this  notice. 

Part  II — Description  of  the  Revisions  and 
L'SEPA"s  Evaluation  of  Them 

Rule  325  lAC  8-1-6.  Gasoline 
Dispensing  Facilities  was  amended  to 
reflect  the  minimum  throughput  of  10.000 
gallons  per  month  for  gasoline 
dispensing  facilities  that  would  be 
siibiect  to  the  RACT  regulations.  The 
amendment  of  this  rule  changes  it  such 
that  it  conforms  with  USEPAs  CTG  and, 
thus,  satisfies  one  of  the  requirements  of 
the  conditional  approval  of  the  Part  D 
Plan  for  ozone  in  Indiana  (51  FR  4913). 
USEPA  is  approving  the  revised  Rule 
325  lAC  8-4-6. 

Rule  325  lAC  8-1.1-3  (f)  and  (g)  were 
revised  and  new  paragraph  (h)  was 
added  to  revise  the  compliance  schedule 
portion  of  all  rules  such  that  a 
reasonable  time  was  given  for  sources 
between  10,000  and  20,000  gallons  per 
month  to  come  into  compliance,  i.e,. 
December  31, 1987.  This  rule  has  no 
effect  on  Indiana's  new  source  review 
requirements. 

USEPA  is  approving  these  subsections 
for  the  following  reasons;  (1)  They 
require  an  expeditious  compliance 
schedule  for  sources  with  throughputs 
from  10.000  gallons  per  month  to  20,000 
gallons  per  month;  and  (2)  the 
compliance  schedules  are  generally 
consistent  with  the  amount  of  time  that 
sources  have  been  given  to  comply  with 
VOC  RACT  I  and  RACT  II  regulations. 
USEPA  is  approving  revised  rules  325 
lAC  8-4-6  and  325  lAC  8-1,1-3. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 


action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  November  3, 1987,  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone. 

Note. — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Indiana  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1. 1982. 

Dated:  August  17. 1987, 
A.  James  Barnes, 
Acting  Administrator 

Title  40  of  the  Code  of  Federal 
Regulations,  Chapter  I.  Part  52.  Subpart 
P.  is  amended  as  follows; 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Subpart  P — Indiana 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.770  is  amended  by 
adding  new  paragraph  (c)(63)  to  read  as 
follows: 

5  52.770     Identificatio.n  of  plan. 


(c)  •  *  * 

(63)  On  January  23, 1986.  the  State 
submitted  revisions  to  its  Stage  I 
Gasoline  Dispensing  regulations,  which 
replace  those  conditionally  approved  at 
(c)(33).  (C)(35)— Codification  only,  and 
(C)(55). 

(i)  Incorporation  by  reference.  (A) 
Letter  of  January  23,1986  to  EPA  from 
the  State  of  Indiana,  and  Title  325  Air 
Pollution  Control  Board  Rule  325  l.^C  8- 
4-6,  Gasoline  Dispensing  Facilities, 
which  was  promulgated  on  January  14. 
1986, 

(B)  Title  325  Air  Pollution  Control 
Board  Rule  8-1.1-3,  Compliance 
Schedules,  subsections  (f).  (g).  and  (h), 
which  was  promulgated  on  January  14. 
1986. 

§52.777     i  Amended: 

3.  Section  52.777  is  amended  by 
removing  and  reserving  paragraph 

(cKD)  (i)- 

(FR  Doc.  87-19311  Filed  9-3-87;  8:45  am) 
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40  CFR  Part  52 

IA-4-FRL-3238-6;  KY-0331 

Approval  and  Promulgation  of 
Implementation  Plans;  Kentucky;  Stack 
Height  Rules 

AGENCY:  Environmental  Protection 
Ag'-nry  (EPA). 
ACTION:  Final  rule. 

summary:  In  this  action.  EPA  is 
approving  revisions  to  the  Kentucky 
State  Implementation  Plan  (SIP) 
submitted  to  EP,-\  m  )uiy  15.  1986. 
Kentucky  has  revised  its  SIP  to  include 
regulations  for  good  engineering  practice 
stack  height.  These  regulations  are 
equivalent  to  EPA  requirements 
promulgated  at  Part  51  of  Chapter  I, 
Title  40.  of  the  Code  of  Federal 
Regulations 

DATE:  This  action  will  be  effective  on 
November  3.  1987.  unless  notice  is 
received  within  30  days  that  adverse  or 
critical  comments  will  be  submitted. 
ADDRESSES:  Copies  of  the  materials 
submitted  by  Kentucky  may  be 
examined  during  normal  business  hours 
at  the  following  locations: 
Public  Information  Reference  Unit, 
Library  Systems  Branch, 
Environmental  Protection  Agency.  401 
M  Street,  SW.,  Washington,  DC  20460 
Air  Programs  Br.-tnch,  Region  IV, 
Environmental  Protection  Agency,  343 
Courtland  Street.  NE.,  .Atlanta, 
Georgia  30365 
Kentucky  Natural  Resources  and 

Environmental  Protection  Cabinet.  18 
Reilly  Road,  Building  ~2.  Fort  Boone 
Plaza.  Frankfort.  Kentucky  40601 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  T,  Hudson,  EPA.  Region  IV,  Air 
Programs  Branc:h  at  the  above  listed 
address,  telephone  (404)  347-2864  or  FTS 
257-2864. 

SUPPLEMENTARY  INFORMATION:  In  the 

Federal  Register  of  July  8.  1985  (50  FR 
2"892).  EP.A  published  final  regulations 
to  implement  section  123  of  the  Clean 
Air  Act  (CA.A).  which  regulates  the 
manner  in  which  dispersion  of 
pollutants  from  a  source  may  be 
considered  in  setting  emission 
limitations.  Pursuant  to  these 
regulations  and  the  Clean  Air  Act 
Amendments  of  1977.  all  states  were 
required  to  (1)  review  and  revise,  as 
necessary,  their  state  implementation 
plans  (SIPs)  to  include  provisions  that 
limit  stack  height  credit  and  dispersion 
techniques  in  accordance  with  the 
revised  regulations  and  (2)  review  all 
existing  emission  limitations  to 
determine  whether  these  limitations 
have  been  affected  by  stack  height 
credits  above  GEP  or  any  other 


dispersion  techniques.  For  any 
limitations  so  affected,  states  were  to 
prepare  re^'ised  limitations  consistent 
with  their  revised  SIPs.  All  SIP  revisions 
and  revised  emission  limits  were  to  be 
submitted  to  EPA  within  nine  months  of 
promulgation. 

Subsequently.  EPA  issued  detailed 
guidance  On  carrying  out  the  necessary 
reviews.  Ftor  review  of  emission 
limitations,  states  were  to  prepare 
inventories  of  stacks  greater  than  65 
meters  in  height  and  sources  with 
emissions  of  sulfur  dioxide  (SO2)  in 
excess  of  5.000  tons  per  year.  These 
limits  correspond  to  the  de  minimis  CEP 
stack  height  and  the  de  minimis  SO2 
emission  exemption  from  prohibited 
dispersion  techniques.  These  sources 
were  then  subjected  to  detailed  review 
for  conformance  with  the  revised 
regulation?.  State  submissions  were  to 
contain  an  evaluation  of  each  stack  and 
source  in  the  inventory. 

State  Submission 

On  July  15. 1986.  the  Kentucky  Natural 
Resources  and  Environmental  Protection 
Cabinet  submitted  Slate  Implementation 
Plan  revisions  for  good  engineering 
practice  stack  height.  A  public  hearing 
was  held  on  these  revisions  on  May  17. 
1986.  The  regulations  as  proposed 
became  effective  on  June  10. 1986. 

These  r^ulations  (401  KAR  50:042) 
limit  the  amount  of  stack  height  or 
dispersion  credit  (dispersion  techniques) 
a  source  can  claim  in  the  process  of 
establishing  its  emission  limitation. 
Dispersion  techniques  include  the  use  of 
stack  heights  greater  than  65  meters  and 
use  of  other  techniques  to  increase  the 
dispersion  of  emissions  rather  than 
continously  reducing  emissions  from  a 
source.  These  regulations  do  not  limit 
the  physical  stack  height  of  any  source, 
or  the  actual  use  of  dispersion 
techniques  at  a  source,  nor  do  they 
require  any  specific  stack  height  for  any 
source.  Instead,  they  set  limits  on  the 
maximum  credit  for  stack  height  and 
other  dispersion  techniques  to  be  used 
in  ambient  air  modeling  for  the  purpose 
of  setting  an  emission  liniiiation  and 
calculating  the  air  quality  impact  of  a 
source.  Sources  are  modeled  at  their 
actual  physical  stack  height  unless  that 
height  exceeds  their  GEP  stack  height. 
The  regulations  apply  to  all  stacks  not  in 
existence  on  December  31,  1970.  and  all 
dispersion  techniques  implemented 
since  December  31.  1970.  The  regulation 
applies  to  both  new  and  existing 
sources,  thereby  satisfying  requirements 
for  state  new  source  review  regulations 
at  40  CFR  51.164. 

Kentucky  has  adopted  definitions 
corresponding  to  EPA's  GEP  regulations. 
The  State's  regulations  define  a  number 


of  specific  terms,  including,  "excessive 
concentration."  "dispersion  techniques." 
and  "nearby."  Kentucky's  revisions 
bring  their  existing  regulations  into 
conformance  with  the  federal  stack 
height  rule.  The  State  will  submit  their 
final  revised  emission  limits  for  those 
sources  affected  under  the  new  stack 
height  regulations  at  a  later  date. 

Final  Action 

EPA  has  reviewed  the  submittal  and 
found  it  to  be  in  conformance  with 
EPA's  stack  height  requirements. 
Therefore,  EPA  is  today  approving 
Kentucky's  regulations  on  stack  height. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial  issue 
and  anticipates  no  adverse  comments. 
This  action  will  be  effective  60  days 
from  the  date  of  this  Federal  Register 
notice  unless,  within  30  days  of  its 
publication,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted.  If  such  notice  is  received,  this 
acUon  will  be  withdrawn  before  the 
effective  date  by  publishing  two 
subsequent  notices.  One  notice  will 
withdraw  the  final  action  and  another 
will  begin  a  new  rulemaking  by 
announcing  a  proposal  of  the  action  and 
establishing  a  com.ment  period.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  Noverr.ber  3. 1987. 

Under  section  307(b)(l )  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  November  3. 1987.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2).) 

Under  5  U.SC.  605(b),  1  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709). 

The  Office  of  .Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control, 
Intergovernmental  relations. 
Incorporation  by  reference. 

Note. — Incorporation  by  reference  of  the 
Kentucky  State  Implementation  Plan  was 
approved  by  the  Director  of  the  Federal 
Register  on  July  1. 1982. 

Dated:  July  21. 1987. 
Lee  M.  Thomas. 
Administrator. 

Part  52  of  Chapter  I.  Title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 


UM  I 
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PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Subpart  S— Kentucky 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  L'.S.C.  7401-7642. 

2.  Section  52.920  is  amended  by 
adding  paragraph  (c)(47)  to  read  as 
follows: 

§  52.920    Identification  of  plan. 

•  •  •  *  • 

(c)  •   '   * 

(47)  Stack  height  regulations  were 
submitted  to  EPA  on  July  15.  1986,  by  the 

Kentucky  Natural  Resources  and 
Environmental  Protection  Cabinet. 

(i)  Incurporation  by  reference.  (A) 
Regulation  401  KAR  50:042.  which 
became  effective  on  June  10,  1986. 

(ii)  Other  material — none. 

|FR  Dot;.  e''-169.^1  Filed  9-3-87;  8:45  am) 

BILLING  CODE  6560-50-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

( MM  Docket  No.  86-447;  RM-5427  and  57571 

Radio  Broadcasting  Services; 
Newberry  and  Munising,  Ml 

AGENCY:  Federal  Communications 

Commission. 
action:  Final  rule, 

summary:  This  document  allocates  FM 
Channel  250C2  to  Newberry,  Michigan, 
as  that  community's  second  FM  service 
in  response  to  a  petition  filed  by  Leon  B. 
Van  Dam.  In  response  to  a 
counterproposal  filed  by  Munising 
Radio,  Inc..  we  shall  substitute  FM 
Channel  252C2  for  Channel  252A  at 
Munising.  Michigan  and  modifv  the 
license  of  Station  WQXO(FM).'to 
specify  operation  on  Cliannel  252C2. 
Concurrence  of  the  Canadian 
government  has  been  obtained  for  the 
allocation  of  both  channels.  With  this 
action,  this  proceeding  is  terminated. 
DATES:  Effective  October  13.  1987.  The 
window  period  for  filing  applications  for 
Channel  250C2  at  Newberry,  Michigan 
will  open  on  October  14. 1987,  and  close 
on  November  13,  1987, 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerie.  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  iS  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  86--447, 
adopted  August  6. 1987,  and  released 


August  28,  1987.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230],  1919  M  Street,  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors, 
Internationa!  Transcription  Service, 
(202)  857-3800.  2100  M  Street,  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcas!ir.g, 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202    [Amended] 

2.  Sertum  73, 202(b).  the  Table  of  FM 
Allotments  for  Michigan  is  amended  by 
removing  Channel  252A  and  adding 
252C2  at  Munising.  and  by  adding 
Channel  250C2  at  Newberry. 

Federal  Communications  Commission. 
Mark  N.  Lipp, 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

[FR  Due.  87-20434  Filed  9-3-B7:  8:45  am] 

BILLING  CODE  6712-01-M 

47  CFR  Part  73 

|MM  Docket  No.  86-437,  RM-53921 

Radio  Broadcasting  Services:  V^arsaw, 
MO 

agency:  Federal  Communications 

Commission. 
ACTION:  Final  rule. 

summary:  This  document  allocates 
Channel  229.A  to  Warsaw.  Missouri,  as 
that  community's  second  FM  broadcast 
service,  in  response  to  a  petition  filed  by 
Mid-Mo  Broadcasting  Company,  There 
is  a  site  restriction  1  kilometer 
northwest  of  the  community.  With  this 
action,  this  proceeding  is  terminated, 
dates:  Effective  October  13, 1987,  The 
window  period  for  filing  applications 
will  open  on  October  14, 1987,  and  close 
on  .November  13,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerie,  Mass  Media 
Bureau,  (202)  634-6530, 

SUPPLEMENTARY  INFORMATION:  This  iS  8 

summary  oi  the  Commission  s  Report 
and  Order,  MM  Docket  No.  86-437, 
adopted  July  30.  1987,  and  released 
August  28, 1987.  The  full  text  of  this 
Comm.ission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 


Branch  (Room.  230).  1919  M  Street,  NW„ 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Street.  NW..  Suite 
140.  Washington.  DC  20037. 

List  of  Subjects  m  47  CFR  Part  "3 
Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 
§73.202    (Amended) 

2.  In  §  73.202ib).  the  Table  of  FM 
Allotments  is  amended  under  Warsaw. 
Missouri,  by  adding  Channel  229A. 

Federdl  Communications  Commission. 
Mark  N.  Lipp, 

Chief,  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
(FR  Doc  87-20435  Filed  9-3-87:  8:45  am| 
BILLING  CODE  6712-01-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  611  and  663 

[Docket  No  70101-7001) 

Pacific  Coast  Groundfish  Fishery 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 

ACTION:  Notice  of  final  reassessment. 

SUMMARY:  NMFS  issues  this  notice 
announcing  the  final  reassessment  of 
domestic  annual  harvest  (DAH)  and 
domestic  annual  processing  (D.'XP)  for 
Pacific  whiting  taken  in  the  exclusive 
economic  zone  (FEZ)  off  the  coasts  of 
Washington.  Oregon,  and  California,  Of 
the  39,000  metric  tons  (mt)  of  Pacific 
whiting  in  the  reserve,  2,250  mt  will  be 
added  to  DAH  to  accommodate 
additional  joint  venture  processing  (JVP) 
needs,  and  the  remaining  36,750  mt  will 
be  added  to  the  total  allowable  level  of 
foreign  fishing  (TALFF),  This  action  will 
allow  the  Department  of  State  to 
allocate  additional  tonnage  of  Pacific 
whiting  to  foreign  countries,  if 
appropriate 

EFFECTIVE  DATE;  Septcm.ber  1, 1987, 

FOR  FURTHER  INFORMATION  CONTACT: 
Rolland  A.  Schmitten  (Director, 
Northwest  Region.  NMFS),  206-526- 
6150. 


1987 
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suppLEMErrrARY  information:  a  notice 

of  prelimmdry  rcdssessment  and  request 
for  comments  was  published  in  the 
Federal  Register  on  August  10.  1987  (52 
FR  29528).  This  notice  discussed  the 
results  of  an  industry  survey  conducted 
in  June  1987  to  reassess  the  1987  fishing 
year  initial  specifications  for  Pacific 
whiting  (52  FR  B82.  January  8.  1987),  and 
announced  N'MFS'  intent  to  add  2.250  mt 
toDAtt  for  projected  JVP  needs  for  the 
remainder  of  the  fishing  year.  The 
remaining  36,750  mt  of  the  39  000  mt 
resene  surplus  to  domestic  needs  will 
be  released  to  TALFF.  Domestic  annua! 
processing  (DAP)  and  optimum  yield 
(OY)  would  not  change.  \'o  comn-.cnto 
were  received  during  the  public 
comment  period  for  this  notice. 

The  Pacific  Fishery  Management 
Council  considered  the  preliminary 
reassessment  at  its  |uly  8-10,  1987 
meeting  and  recommended  release  of 
the  Pacific  whiting  reserve  to  TALFF. 
since  at  that  time  no  firm  commitments 
had  been  made  for  any  portion  of  the 
projected  increase  to  go  to  )VP  needs. 
Total  allowable  level  of  foreign  fishing 
will  be  increased  from  27,000  to  63.750 
mt.  the  total  amount  request  by  foreign 
nations,  and  fVP  will  be  increased  from 
114,000  to  116.250  mt  to  allow  for  later 
commitments. 

This  notice  hereby  announces  revised 
specifications  for  Pacific  whiting  as 
follows:  OY— 195,000  mt  (no  change). 
DAH— 131.250  mt,  DAP— 15,000  mt  (no 
change),  JVP— 116.250  mt,  TALFF— 
63.750  mt,  and  Reserve — 0  mt. 
Performance  of  the  foreign  fleet  m 
taking  the  first  half-year  allocation  of 
whiting  will  largely  determine  whether 
NMFS  recommends  that  the  Department 


of  State  allocate  all  or  part  of  the  added 
T.-XLFF  to  foreign  fishermen. 

Classification 

Release  of  the  Pacific  whiting  reserve 
to  TALFF  is  based  on  the  most  recent 
data  available.  The  action  is  authorized 
by  50  CFR  611.70(d)  (1)  and  (2),  is  in 
compliance  with  Executive  Order  12291, 
and  is  covered  by  the  regulatory 
flexibility  analysis  and  environmental 
impact  statement  prepared  for  the 
authorized  regulations. 

List  of  Subjects 

50  CFR  Part  611 

Fisheries,  Foreign  relations.  Reporting 
and  recordkeeping  requirements. 

50  CFR  Part  663 

Fishing.  Fisheries.  Reporting  and 
recordkeeping  requirements. 

(16U.S.C.  1801  etseq.) 

Dated  September  1. 1987. 
BiU  Powell. 

Executive  Dkector,  National  Marine 
Fisheries  Service. 

[FR  Doc.  87-20431  Filed  9-1-87;  3:02  pmj 

BILLING  COD€  3510-22-M 


50  CFR  Part  642 
[Docket  No.  70605-7141) 

Coastal  Migratory  Pelagic  Resources 
of  the  Gulf  of  Mexico  and  South 
Atlantic 

AGENCY:  National  Marine  Fisheries 
Service  (XMFS).  NOAA,  Commerce. 
action:  Final  rule;  correction. 

SUMMARY:  This  document  corrects  the 
commercial  quotas  for  the  Gulf 


migratory  group  of  king  mackerel  that 
appeared  in  the  Federal  Register  on  July 
2.  1987  (52  FR  25<112). 

SUPPLEMENTARY  iNFORMATION:  .\O.AA 

published  a  final  rule  on  July  2.  1987  (52 
FR  25012)  to  change  the  total  allowable 
catch  and  bag  limits  for  king  and 
Spanish  mackert'l.  Under  the  fishery 
management  plan  for  coastal  migratory 
pelagic  species,  the  quotas  for  the 
eastern  and  western  zones  of  the 
commercial  fishery  for  the  Gulf 
migratory  group  of  king  mackerel  are 
determined  in  accordance  with  fixed 
percentages.  To  adhere  to  these 
percentages,  calculations  should  be 
rounded  to  the  nearest  hundredth  of  a 
million  pounds.  The  eastern  and  western 
zone  quotas  contained  in  the  final  rule 
published  July  2,  1987.  were  incorrect  as 
a  result  of  having  been  rounded  to  the 
nearest  tenth  of  a  million  pounds.  TTiis 
rule  corrects  that  error  by  respecifying 
the  quota  for  the  eastern  zone  as  0.48 
million  pounds  and  for  the  western  zone 
as  0.22  million  pounds. 

The  following  corrections  are  made  in 
rule  document  87-1,5112  on  page  25013, 
column  3: 


§642.21     [Corrected] 

1.  In  §  642.21(8)(lj[i).  change  ■■0.5"  to 
"0.48". 

2.  In  §  642.21(a)(l){ii),  change  •'0.2"  to 
•■0.22". 

(16  U. B.C.  1801  etseq  ) 

Dated:  Septemter  1. 1987. 
lames  E.  Douglas.  Jr.. 

Deputy  Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Scnice. 

|FR  Doc  87-20432  Filed  9-3-87.  8:45  am) 
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Proposed  Rules 


This   secton   of   the   FEDERAL    REGISTER 
contains   notices   to   the   public   of   tt^ 
proposed   issuance   of   rules   and 
regulations.    The   purpose   of  these   notices 
!S   to   give   interested   persons   an 
opoonunity   to   participate   in   the   rule 
making   prior   to   the   adoption   of   ti^e   final 
rules. 


FEDERAL  HOME  LOAN  BANK  BOARD 

12CFR  Ch.  V 

1  No.  87-941) 

Regulations  Required  by  the 
Competitive  Equality  Banking  Act  of 
1987 

D.itc   August  28.  19H7. 

AGENCY:  Federal  Home  Loan  Bank 
Board. 

ACTION:  Advance  notice  of  proposed 

rulemaking. 


summary:  The  Federal  Home  Loan  Bank 
Board  ("Board")  is  issuing  this  advance 
notice  of  propo.sed  rulemaking  to  inform 
the  public  of  its  intention  to  promulgate 
regulations  recuiied  by  the  Competitive 
Equality  Bankmg  Act  of  1987  ( "CEBA" 
or  "Act").  Within  2  to  6  nionths  of  the 
date  of  CEBA's  enactment,  the  Board  is 
required  to  issue  regulations  or 
guidelines  in  the  following  areas: 
qualified  thrift  lender  lest:  classification 
of  assets;  appraisals;  uniform  generally 
accepted  acountmg  principles 
("GAAP");  gain  and  loss  deferrals; 
capital  forbearance;  minimum  capital 
requirements;  procedures  setting  the 
limits  for  approval  or  disapproval  of 
applications  submitted  to  the  Board;  and 
asset  disposition.  The  Board  is 
requesting  comment  on  these  areas  and 
others  to  assist  it  in  implementing  the 
requirements  of  the  CEBA.  Additionally, 
the  Board  is  soliciting  comment  on  the 
possible  promulgation  of  other 
regulations  not  covered  by  this  notice  as 
well  as  amendments  to  e.Kisting 
regulations  that  may  be  necessary  to 
implement  the  provisions  of  the  Act  in 
the  most  effective  v\'ay. 

date:  Comments  must  be  received  on  or 

!;.'fore  0(  tober  5. 1907. 

ADDRESS:  Send  comments  to  Director, 

information  Services  Section,  Office  of 
the  Secretariat.  Federal  Home  Loan 
Bank  Board.  1700  G  Street.  NVV., 
Washington.  DC  20552.  Comments  will 
be  a\  ailable  for  public  inspection  at  the 
above  address. 


FOR  FURTHER  INFORMATION  CONTACT: 

Christina  M.  Gattuso.  ■'\ct;ng  RMgnlatory 
Counsel  (202)  377-6649:  Carol  |.  Rosa, 
Paralegal  Specialist.  (202!  377-7037;  or 
Karen  Knopp  O  Konski.  Acting  Director. 
(202)  377-7240.  Regulations  and 
Legislation  Division.  Office  of  General 
Counsel.  Federal  Home  Loan  Bank 
Board,  at  the  abo\  e  address, 

SUPPLEMENTARY  INFORMATION: 
\.  Background 

The  Competitive  Equality  Banking  Act 
of  1987.  Pub.  L.  No.  10b-86."l01  Stat.  552, 
was  signed  into  law  on  August  10,  1987, 
The  purpose  of  the  CEDA  is  to  facilitate 
the  provision  of  additional  financial 
resources  to  the  Federal  Savings  and 
Loan  Insurance  Corporation  ("FSLIC") 
and,  for  purposes  of  strengthening  the 
reserves  of  the  FSUC.  to  establish  a 
forbearance  program  fur  th.nft 
institutions,  and  to  provide  additional 
congressional  oversight  of  the  Board  and 
the  Federal  Home  Loan  Bank  System. 
This  advance  notice  of  proposed 
rulemaking  sets  forth  a  iist  of  the 
regulations  and  guidelines  to  be 
promulgated  by  the  board  pursuant  to 
the  Act.  Part  1  of  the  list  contains 
regulations  and  guidelines  that  the 
CEBA  explicitly  requires  the  Board  to 
Implement  withm  specified  deadhnes. 
Part  2  contains  regulations  and 
guidelines  that  the  Board  is  required. 
without  a  time  deadline,  to  promulgate. 
Part  3,  entitled  "Other  Board  Action," 
liets  new  regulations,  amendments  to 
existing  regulations,  or  guidelines  that 
may  be  required  by  the  CEBA  to 
implement  provisions  of  the  Act. 

As  indicated  above,  the  CEBA 
requires  the  Board  to  implement  certain 
regulations  and  guidelines  within 
specified  deadlines  ranging  from  60  days 
to  6  m.onths  from  August  10, 1987,  the 
date  of  enactment  of  the  Act.  In 
addition,  the  CEBA  requires  the  Board 
to  submit  to  Congress  no  later  than 
November  8, 1987,  proposed  regulations 
in  some  of  the  areas  mentioned  above. 
The  Board  intends  to  issue,  as  promptly 
as  possible,  regulations  addressing  those 
areas  listed  below  in  Parts  1  and  2.  The 
Board  will,  consistent  with  the 
Administrative  Procedure  Act,  5  U.S.C. 
551  e!  seq.,  seek  and  consider  public 
comm.ent  on  those  regulations.  Because 
of  the  statutorily  mandated  deadline  for 
publication  of  final  rules  on  certain 
subjects,  the  Board  will  probably  set  a 
30-day  comment  period  on  its  proposed 
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rules  in  those  areas  set  forth  in  the 
footnote.' 

Today,  the  Board  is  soliciting  general 
comment  on  the  most  effective  way  to 
implement  the  requirements  of  the 
CEBA.  The  Board  requests  that 
interested  parties  identify  specific 
substantive  and  procedural  issues  that 
should  be  addressed  in  formal  notices  of 
proposed  rulemaking  concerning 
implementation  of  those  regulations  and 
guidelines  listed  in  Parts  1  and  2,  below. 
Finally,  the  Board  is  soliciting  comment 
on  the  possible  promulgation  of  other 
regulations  not  covered  by  this  notice  as 
well  as  amendments  to  existing 
regulations  in  order  implement 
provisions  of  the  Act  effectively. 
Because  of  the  statutorily  mandated 
deadlines  established  by  the  CEBA,  the 
Board  is  adopting  a  30-day  comment 
period  for  public  response  to  this  notice. 
The  Board  notes  that,  to  the  extent 
possible,  it  will  consider  all  comments 
received  on  this  notice  prior  to  issuing 
any  proposed  regulations.  However,  to 
the  extent  statutorily  imposed  deadlines 
preclude  consideration  of  all  such 
comments  prior  to  issuance  of  the 
proposed  regulations,  the  Board  will 
consider  such  comments,  in  addition  to 
comments  received  on  the  proposed 
regulations,  prior  to  the  issuance  of  any 
final  regulations.  The  Board  encourages 
all  interested  parties  to  consult  the 
CEBA  and  to  comment  on  any  aspect  of 
this  notice. 

The  Board  notes  that  the  CEBA 
directs  it  specifically  to  issue  rules  on 
classification  of  assets,  appraisal 
standards,  and  accounting  standards 
that  are  consistent  with  what  is  required 
by  the  Federal  banking  regulatory 
agencies.  CEBA,  sections  402(a)  and  (b). 
The  banking  regulators  have  not. 
however,  published  rules  with  respect 
either  to  classification  of  assets  or 
appraisal  standards.  Therefore,  the 
Board  invites  commenters  specifically  to 
address  how  it  might  best  comply  with 
the  statutory  mandate  to  achieve 
conformity  with  the  banking  regulators. 


'  A  30-day  comment  period  will  protiably  apply  to 
proposals  on:  classiricalion  of  assets,  appraisals, 
accounting  rules,  capital  forbearance,  and 
implcmenlrilion  of  the  qualified  thrift  lender  test. 
The  Board  will  proLwbly  publish  proposals  In  each 
of  those  ureas  in  the  Federa!  Register  by  Oclot)er  9, 
1987. 
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B.  Board  Action  under  the  CEBA 
7.  Mandatory  Board  Action 
Title  I 

a.  Section  1(M — Qualified  Thrift 
Lender  ("QTL")  test — Regulations  to 
define  terms  and  implement  the 
requuements  of  the  QTL  test. 
Regulations  which  tie  Federal  Home 
Loan  Bank  ("FHLBank")  advances  to 
members'  ability  to  meet  the  QTL  test. 

Deadliiip:  Institutions  have  until 
January  1,  1988.  to  satisfy  the  QTL  test. 

Title  IV 

b.  Section  402 — Regulations  on 
classification  of  assets:  appraisal 
standards;  reappraisal  upon  foreclosure; 
use  of  the  Statements  of  Financial 
acconting  Standards  No.  5  and  No.  15 
for  troubled  debt  restructurings;  uniform 
GAAP  accounting;  asset  evaluations; 
and  loan  loss  deferrals.- 

Deadline:  Must  be  "implemented"  by 
January  7,  1988;  except  that  GAAP 
accounting  rule  "shall  take  effect"  on 
December  31,  1987.  Proposals  due  to 
Congress  by  November  8.  1987. 

c.  Section  404 — Regulations 
implementing  Capital  Forbearance 
provisions. 

Deadline;  Regulations  must  be 
"implemented"  by  January  7, 1988. 
Proposal  due  to  Congress  by  November 
H.  1987. 

d.  Section  410 — Guidelines  for 
approval  and  disapproval  procedures 
for  all  applications  to  the  Board. 

Deadline:  Guidelines  must  become 
"effective"  by  October  9, 1987. 

e.  Section  411 — Guidelines  for  asset 
disposition. 

Deadline:  Guidelines  must  be 
"promulgated"  by  February  6.  1988. 

f.  Section  415 — Guidelines  for 
employment  of  outside  accountants, 
attorneys,  conservators,  other 
consultants,  and  outside  professionals. 

Report  on  guidelines  to  be  submitted 
to  Congress  by  February  6, 1988. 

2.  Required  Board  Action  Without 
Specified  Time  Frames 

Title  III 

a.  Section  3l)2^Kegulations  to  avoid 
conflicts  of  interest  with  respect  to 
disclosure  to  and  use  by  members  of  the 
FSLIC  Industry  Advisory  Committee  or 
information  relating  to  Board,  FSLIC, 
FHLBanks,  and  the  Federal  Asset 
Disposition  Association. 


-  Section  402  also  conlains  provisions  requiring 
regulations  on  the  treatment  of  loan  loss  reserves  as 
regulatory  capital  and  accounting  for  subordinated 
debt  and  good  will.  This  required  regulatory  action 
has  already  been  taken  in  the  Boards  final 
regulation  on  the  definition  of  regulatory  capital. 
Board  Res  No.  87-529.  52  FR  1B340  (May  15.  19B7). 


Title  IV  I 

b.  Section  406 — Regulations 
implementing  Board's  authority  to  set 
minimum  capital  requirements. 

c.  Section  407 — Guidelines  providing 
greater  supervisory  flexibility  including: 
flexible  approval  procedures  for 
renegotiated  loans;  recognition  of  the 
additional  financial  capacity  of  the 
borrower;  appraisal  review  system: 
elimination  of  scheduled  items  except 
for  1-4  family  residences:  and  informal 
review  procedures  for  appeal  of 
Principal  Supervisory  Agent  decisions. 

3.  Other  Board  Action 

Title  I 

a.  Section  104 — Regulations  or 
amendments  to  existing  requlations 
concerning  Savings  and  Loan  Holding 
Company  activities  and  grandfathering 
regulations:  anti-tying  regulations; 
treatment  of  Federal  Deposit  Insurance 
Corporation  ("FDIC")  insured  savings 
banks  and  cooperative  banks  as  FSLIC- 
insured  institttions  upon  application  to 
the  Board:  and  new  exceptions  to 
interstate  acquisitions. 

b.  Section  li05 — Regulations 
concerning  advances  to  insured 
institutions  from  FHLBanks  (tied  to  the 
QTL  test). 

c.  Section  1U6 — Regulations  or 
amendments  to  existing  regulations 
concerning  securities  affiliations  of 
FSLIC-insured  institutions. 

d.  Section  107 — Regulations  or 
amendments  to  existing  regulations 
concerning  establishment  of  holdiong 
companies  for  FSLIC-insured  or  FDIC- 
insured  mutual  savings  and  loans. 

e.  Section  110 — Regulations  or 
amendments  to  existing  regulations 
concerning  exemption  from  affiliate 
transaction  restrictions. 

f.  Section  111 — Regulations  or 
amendments  to  existing  regulations 
concerning  consideration  of  tax 
implications  on  FSLlC-arranged  and 
emergency  acquisitions. 

Title  III        I 

g.  Sections  302,  304-307 — Regulations 
concerning  the  establishment  and 
authority  of  the  financing  corporation 
and  related  matters. 

h.  Section  306 — Regulations  on  exit 
fees.  i 

Title  IV        T 

i.  Section  4lD5 — Regulations  or 
guidelines  to  govern  a  capital  instrument 
purchase  program  to  complement  the 
capital  forbeerance  program. 

j.  Section  406 — Regulations  or 
guidelines  e^ablishing  minimum  capital 
requirements. 


k.  Section  413 — Regulations  or 
guidelines  concerning  the  disclosure 
requirements  of  the  authority  for  those 
acting  on  behalf  of  the  Board. 

I.  Section  414 — Regulations  or 
guidelines  regarding  the  extension  of 
forbearance  provisions  granted  prior  to 
March  31, 1987, 

Title  VI  j 

m.  Section  603-605 — Regulations,  in 
conjunction  with  or  patterned  after 
those  of  other  banking  regulatory 
agencies,  concerning  expedited  funds 
availability  and  automatic  teller 
machine  provisions. 

By  the  Federal  Home  Loan  Bank  Boaid. 

John  F.  Ghizzoni,  , 
Assistant  Secretary.  I 
|FR  Doc.  87-20487  Filed  9-3-87;  8:45  amj 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  226 

(Reg.  Z;  Doc.  No.  R-06121 

Truth  in  Lending;  Intent  To  Make 
Determination  of  Effect  on  State  Law; 
Indiana 

AGENCv:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Notice  of  intent  to  make 
preemption  determination. 

SUMMARY:  The  Boe'-d  is  publishing  for 
comment  a  proposed  determination  that 
a  provision  in  the  law  of  Indiana  is 
inconsistent  with  the  Truth  in  Lending 
Act  and  Regulation  Z  and  therefore 
preempted.  A  final  determination  that 
the  provision  is  preempted  would  have 
an  effective  date  of  October  1, 1988, 
although  compliance  may  begin  from  the 
date  of  the  Board's  determination. 

This  notice  also  includes  a  discussion 
of  the  procedures  that  the  Board  follows 
upon  receipt  of  a  request  for  a 
determination  and  a  statement  of  the 
principles  used  in  making  preemption 
determinations. 

DATE:  Comments  must  be  received  on  or 

hofore  Novembers,  1987. 

ADDRESS:  Comments  should  be  mailed 
to  William  W.  Wiles.  Secretary,  Board 
of  Governors  of  the  Federal  Reserve 
System,  Washington,  DC,  20551,  or 
delivered  to  the  20th  Street  courtyard 
entrance,  on  20th  Street  between  C 
Street  and  Constitution  .Avenue  NW., 
Washington.  DC,  between  8:45  a.m.  and 
5:15  p.m.  weekdays.  Comments  should 
include  a  reference  to  Docket  No.  R- 
0612,  Comments  may  be  inspected  in 
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Room  B-1122  between  8:45  a.m.  and  5:15 
p.m.  weekdays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sharon  Bowman,  Attorney,  Division  of 
Consumer  and  Community  Affairs,  at 
(202)  452-3667  For  the  hearing  impaired 
on/y,  Telecommunication  Device  for  the 
Deaf  (TDD),  Eamestine  Hill  or  Dorothea 
Thompson,  at  (202)  452-3544.  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington,  DC.  20551. 

SUPPLEMENTARY  INFORMATION: 

(1)  General 

The  Board  has  received  a  request  for 
a  determination  as  to  whether  a 
provision  of  Indiana  law  is  inconsistent 
with  the  Truth  in  Lending  Act  or 
Regulation  Z,  and  therefore  preempted. 
Section  111(a)(1)  of  the  Truth  in  Lending 
Act  authorizes  the  Board  to  determine 
whether  any  inconsistency  exists 
between  Chapters  1.  2.  and  3  of  the 
federal  act  or  the  implementing 
provisions  of  the  regulation  and  any 
state  law  relating  to  the  disclosure  of 
information  in  connection  with 
consumer  credit  transactions.  These 
proposed  preemption  determinations  are 
issued  under  authority  delegated  to  the 
Director  of  the  Division  of  Consumer 
and  Community  Affairs,  as  set  forth  in 
the  Board's  Rules  Regarding  Delegation 
of  Authority  (12  CFR  265.2(h)(3)). 

The  procedures  for  requesting  a 
determination  and  the  general 
procedures  followed  in  making  a 
determination  are  contained  in 
Appendix  A  to  12  CFR  Part  226. 

(2)  Principles  Followed  in  Preemption 
Analysis 

In  determining  whether  a  state  law  is 
inconsistent  with  federal  provisions. 
§  226.28(a)(1)  of  Regulation  Z.  which 
implements  §  111  of  the  act.  provides 
that  state  requirements  are  inconsistent 
with,  and  therefore  preempted  by,  the 
federal  provisions  if  the  state  law 
requires  a  creditor  to  make  disclosures 
or  take  actions  that  contradict  the 
requirements  of  the  Federal  law.  A  state 
law  is  contradictory,  and  therefore 
preempted,  if  it  significantly  impedes  the 
operation  of  the  Federal  law  or 
interferes  with  the  ppurposes  of  the 
Federal  statute.  Two  examples  of 
contradictory  state  laws  are  included  in 
§  226.28(a)(1).  They  are  (1)  a  law  that 
requires  the  use  of  the  same  term  to 
represent  a  different  amount  or  a 
different  meaning  than  the  Federal  law, 
or  (2)  a  law  that  requires  the  use  of  a 
term  different  from  the  Federal  term  to 
describe  the  same  item. 

In  previous  preemption 
determinations  (48  FR  4454.  February  1. 


1983)  the  Board  developed  the  following 

principles  that  are  applied  in  making 
preemption  determinations: 

•  For  purposes  of  making  preemption 
determinations,  state  law  is  deemed  to 
require  the  use  of  specific  terminology  in 
the  State  disclosures  if  the  State  statute 
uses  certain  terminology  in  the 
disclosure  pro\  ision. 

•  A  State  disclosure  does  not 
"describe  the  same  item."  under 

i  226.28(ai(l).  if  it  is  not  the  functional 
equivalent  of  a  Federal  disclosure. 

•  Preemption  occurs  only  in  those 
transactions  in  which  an  actual 
inconsistency  exists  between  the  State 
law  and  the  Federal  law. 

•  A  State  law  is  not  inconsistent 
merely  because  it  requires  more 
information  than  Federal  law  or  requires 
disclosure  in  transactions  where  Federal 
law  requires  none. 

In  general,  preemption  determinations 
will  be  limited  to  those  provisions  of 
State  law  identified  in  the  request  for  a 
determination,  .-^t  the  Board's  discretion, 
however,  other  State  provisions  that 
may  be  affected  by  the  Federal  law  will 
also  be  addressed. 

(3)  Effect  of  Preemption  Determination 

If  the  Board  determines  that  a  state- 
required  disclosure  is  inconsistent  with 
the  Federal  law,  the  State  law  is 
preempted  to  the  extent  of  the 
inconsistency.  Disclosures  using  the 
inconsistent  term  or  form  may  not  be 
given,  even  on  a  separate  document 
from  the  F'ederal  disclosures. 
Preemption  determinations  have  an 
effective  date  of  the  October  1  that 
follows  the  determination  by  at  least  6 
months,  as  required  by  section  105(d)  of 
the  act.  This  proposed  determination,  if 
adopted,  will  have  an  effective  date  of 
October  1, 1988,  although  compliance 
with  the  determination  may  begin  before 
that  time. 

A  determination  on  provisions  in  the 
law  of  one  State  will  have  no  effect  on 
the  validity  of  similar  provisions  in  other 
States. 

(4)  Discussion  of  Specific  Request  and 
Proposed  Determination 

The  Board  has  been  asked  to  examine 
section  8(d)  of  the  recently  amended 
Indiana  "Loan  Broker"  statute,  Ind.  code 
section  23-2-5-1  et  seq.  The  requesting 
party  believes  that  section  8(d)  of  the 
Indiana  statute,  as  amended,  requires 
certain  disclosures  that  contradict  the 
disclosures  required  under  the  Federal 
act  and  regulation. 

The  relevant  provisions  of  the  State 
statute  (which  has  an  effective  date  of 
September  1, 1987)  are  as  follows: 

23-2-5-fl.  Disclosure  statement. 


(d)  A  loan  broker  shall  deliver  to  any 
person  who  proposes  to  become  obHgated  for 
a  loan  an  estimated  disclosure  statement  if 
the  creditor  would  be  required  to  deliver  to 
the  person  a  disclosure  statement  under  the 
Truth-in-Lending  Act  (15  U.S.C.  1601-1667e) 
for  the  transaction.  The  estimated  disclosure 
statement: 

(1)  shall  be  delivered  to  the  person  before 
the  person  becomes  contractually  obligated 
on  the  loan;  or 

(2)  shall  be  delivered  or  placed  in  the  mail 
to  the  person  not  later  than  three  (3)  business 
days  after  the  person  enters  into  an 
agreement  with  the  loan  broken  whichever 
occurs  first.  The  estimated  disclosure 
statement  must  contain  all  of  the  information 
and  be  in  the  form  required  by  the  Truth-in- 
Lending  Act  (15  U.S.C.  1601-1667e)  and 
regulations  under  the  Act.  However,  the 
annual  precentage  rate,  finance  charge,  total 
of  payments,  and  other  matters  required 
under  the  Tnith-in-Lending  .•\ct  (15  U.S.C. 
lf)Cn-1667e)  shall  be  adjusted  to  reflect  the 
amount  of  all  fees  and  charges  of  the  loan 
broker  that  the  creditor  could  exclude  from  a 
disclosure  statement.  The  disclosure 
statement  must  state  at  the  top  in  at  least  10 
point  type:  "The  following  is  an  estimated 
disclosure  statement  showing  your  loan 
transaction  as  if  the  fees  and  charges  you  are 
scheduled  to  pay  us  were  charged  to  you 
directly  by  the  creditor,"  After  the  estimated 
disclosure  statement  is  delivered  to  any 
person,  the  loan  broker  shall  deliver  to" the 
person  an  additional  statement  redisclosing 
all  items  if  the  actual  annual  precentage  rate 
will  vary  from  the  annual  percentage  rale 
contained  in  the  original  estimated  disclosure 
by  more  than  one-eighth  of  one  percent 
(0.125%).  Any  required  additional  disclosure 
statement  shall  be  delivered  or  placed  in  the 
mail  before  consummation  of  the  loan  or  the 
elapse  of  three  (3)  days  after  the  information 
that  requires  redisclosure  becomes  available, 
whichever  occurs  first 

The  requesting  party  has  asked  for  a 
determination  as  to  whether  the 
requirement  imposed  by  this  section  that 
loan  brokers  reflect  all  of  their  fees  and 
charges  in  their  calculation  of,  among 
other  items,  the  finance  charge  and 
annual  percentage  rate  that  must  be 
disclosed  to  potential  borrowers  is 
preempted  by  the  Truth-in-Lending  Act 
and  Regulation  Z.  Sections  106(a)  and 
226.4(a)  of  the  Federal  statute  and 
regulation,  respectively,  state  that,  in 
any  consumer  credit  transaction,  the 
finance  charge  includes  charges  paid  by 
the  consumer  that  are  imposed  by  the 
creditor  as  an  incident  to  the  extension 
of  credit.  Under  Regulation  Z,  charges 
imposed  by  third  parties  are  not  finance 
charges  as  long  as  the  creditor  does  not 
require  the  parties  services  or  retain  the 
charges.  TTius,  fees  charged  by  a  loan 
broker  are  not  finance  charges  provided 
that  the  creditor  does  not  require  the  use 
of  the  broker.  (See  Official  Staff 
Commentary,  12  CFR  226.4(a}-3.) 
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Since  the  State  statute  requires  that 
loan  brokers  include  their  fees  in 
calculating  the  finance  charge  and 
annual  percentage  rate  in  cases  where 
the  creditor  would  exclude  such  fees  in 
calculating  those  same  items,  the  Board 
proposes  to  determine  that  the  State 
disclosure  requirement  is  preempted  in 
those  instances  where  the  State  law 
would  require  the  use  of  the  same  term 
to  disclose  a  different  amount  than 
would  be  disclosed  under  Federal  law. 
The  Board  recognizes  that  the  State 
disclosure  serves  a  useful  purpose  in 
informing  consumers  about  costs  that 
they  may  incur  in  such  credit 
transactions.  The  Board,  hovvever, 
believes  that  the  approach  chosen  by 
the  State  will  confuse  consumers  who 
will  receive  two  different  sets  of  figures, 
described  by  the  same  terminology.  In 
such  cases,  it  appears  that  the  State 
disclosure  would  contradict  the 
disclosures  required  under  Federal  law 
and  interfere  with  the  intent  of  the 
Federal  scheme. 

(3)  Comment  Requested 

Interested  persons  are  invited  to 
submit  comments  regarding  the 
proposed  determination.  Since  this 
request  concerns  a  State  law  governing 
disclosures  by  loan  brokers,  who  are  not 
considered  "creditors"  and  therefore  are 
not  themselves  subject  to  the 
requirements  of  Regulation  Z,  the 
question  arises  as  to  whether  the  State 
law  is  subject  to  the  Board's  preemption 
authority.  (See  §  226.28(a)  of  Regulation 
Z,  which  provides  that  "a  State  law  is 
inconsistent  if  it  requires  a  creditor  to 
make  disclosures  *  *  *  that  contradict 
the  requirements  of  the  Federal  law.") 
Although  the  Board,  in  the  past,  has 
made  preemption  determinations 
concerning  laws  whose  coverage  may 
extend  to  parties  who  are  not 
considered  creditors  for  purposes  of 
Regulation  Z  (for  exam.ple.  Arizona  in 
1985  and  South  Carolina  in  1983),  the 
Board  specifically  requests  comment  on 
this  issue.  The  Board  has  assumed, 
however,  for  purposes  of  this  proposed 
determination,  that  the  law  in  question 
is  subject  to  the  Board's  preemption 
authority.  After  the  close  of  the 
comment  period  and  analysis  of  the 
comments  received,  notice  of  final 
action  on  the  proposal  will  be  published 
in  the  Federal  Register. 

List  of  Subjects  in  12  CFR  Part  226 

Advertising.  Banks.  Bankmg, 
Consumer  protection.  Credit,  Federal 
Reserve  System,  Finance,  Penalties, 

Truth  in  I  endins 


Board  of  Governors  of  the  Federal  Reserve 
System.  August  81. 1987. 
William  VV.  Wiles, 
Secretary  of  the  Board. 
|FR  Doc.  87-20368  Filed  9-3-87;  8:45  am] 

BILUNQ  CODE  621(>-01-M 


SMALL  BUSINESS  ADM'NISTRATION 

13  CFR  Part  107 

Small  Business  Investment 
Cornpanles;  Extension  of  Comment 
Period  on  Proposed  Rulemaking 

agency:  Small  Business  Administration. 

action:  Notice  of  extension  of  comment 
period  on  proposed  rulemaking. 

summary:  On  August  4,  1987,  the  Small 
Business  Administration  (SBA) 
published  in  the  Federal  Register  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
regarding  an  increase  in  the 
examination  fees  imposed  upon  small 
business  investment  companies  (see  52 
FR  28842).       J 

That  publication  provided  that 
comments  on  the  NPRM  would  be 
received  for  a  period  of  30  days  from  the 
date  of  publication.  This  Notice  extends 
the  comment  period  pertaining  to  the 
NPRM  for  an  additional  30  days  to  allow 
the  public  mote  time  to  consider  this 
proposal.        I 

DATE:  Comments  on  the  above- 
referenced  proposed  rule  should  be 
submitted  in  duplicate  by  October  3, 

1987. 

ADDRESS:  Written  comments  should  be 
addressed  to;  Robert  G.  Lineberry, 
Deputy  Associate  Administrator  for 
Investment,  Small  Business 
Administration.  1441  L  Street  NW., 
Room  808,  Washington.  DC  20416. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  L.  Werner.  Director,  Office  of 
Investment.  (202)  653-6584. 

SUPPLEMENTARY  INFORMATION:  In  order 
to  provide  more  time  for  public  comment 
on  the  above-referenced  proposed  rule, 
SBA  is  hereby  extending  the  comment 
period  relative  to  the  proposal  for  an 
additional  30  days.  The  public  is 
encouraged  to  supply  written  comments 
to  the  address  indicated  above  so  that  a 
complete  record  can  be  established  in 
this  rulemaking. 

Date:  August  29,  1987. 
lames  Abdnor. 

Administrator. 

[FR  Doc.  87-20417  Filed  9-3-87:  8:45  am] 

BILUNG  CODE  SOIS-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

21  CFR  Part  352     I 

[Docket  NO.78N-0038I 

Discussion  of  Appropriate  Testing 
Procedures  for  Over-the-Counter 
Sunscreen  Drug  Products;  Public 
Meeting  and  Reopening  of  the 
Administrative  Record 

AGENCY:  Food  and  Drug  Administration. 

ACTION:  Public  meeting  and  reopening  of 
the  administrative  record. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  public  meeting  will  be  held  to 
discuss  recommendations  of  the 
Advisory  Review  Panel  on  Over-the- 
Counter  (OTC)  Topical  Analgesic. 
Antirheumatic.  Otic,  Burn,  and  Sunburn 
Prevention  and  Treatment  Drug 
Products  regarding  final  product  testing 
(i.e.,  testing  procedures  for 
determination  of  the  sun  protection 
factor  (SPF)  value  and  related  claims)  of 
OTC  sunscreen  drug  products.  The 
meeting  will  be  structured  to  discuss  the 
specific  topics  and  to  seek  answers  to 
the  specific  questions  listed  in  this 
notice. 

DATES:  Meeting  date  January  26, 1988; 
Time  9:00  a.m.  The  agency  anticipates 
that  the  meeting  will  last  one  day. 
However,  if  there  is  sufficient  interest  in 
participation,  the  meeting  will  be 
extended  an  additional  day  at  the 
discretion  of  the  chairperson.  Relevant 
data  and  notice  of  participation  by 
December  3. 1987.  Administrative  record 
to  remain  open  until  April  28, 1988. 
Comments  regarding  matters  raised  at 
the  meeting  by  April  26,  1988. 
ADDRESSES:  Relevant  data,  notice  of 
participation,  and  comments  to  the 
Dockets  Management  Branch.  Room  4- 
62,  5600  Fishers  Lane.  Rockville.  MD 
20857.  Meeting  to  be  held  in  Conference 
Rooms  D  and  E,  Parklawn  Building,  5600 
Fishe-s  Lane.  Rock\  .!le.  MD  2085^ 

FOR  FURTHER  INFORMATION  CONTACT: 

Saul  Bader  or  Jeanne  Rippere.  Center  for 
Drugs  and  Biologies  (HFN-210),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  Md  208.",  301-295-6003. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  25.  1978  (43 
FR  38206],  FDA  published  an  advance 
notice  of  proposed  rulemaking  on  OTC 
sunscreen  drug  products  based  on  the 
recommendations  of  the  Advisory 
Review  Panel  on  OTC  Topical 
Analgesic,  Antirheumatic.  Otic,  Burn, 
and  Sunburn  Pre\  ention  and  Treatment 
Drug  Products.  In  that  report,  the  Panel 
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recommended  final  product  testing  of 
each  sunscreen  drug  product.  In  its 
recommended  monograph,  the  Panel 
included  testing  procedures  for  the 
determination  of  the  sun  protection 
factor  (SPF)  value  and  of  related 
labeling  claims  for  all  sunscreen  drug 
products  containing  Category  I 
(generally  recognized  as  safe  and 
effective)  ingredients  (43  FR  38265  to 
382f37).  The  Pane!  included  these  testing 
procedures  to  assure  the  uniform 
evaluation  of  all  sunscreen  products. 

In  response  to  the  Panel's  report;  the 
agency  received  a  number  of  comments 
regarding  statistical  and  technical 
aspects  of  the  sunscreen  product  testing 
procedures  (Refs.  1  through  9).  The 
comm.ents  questioned  these  aspects  of 
the  testing  procedures  and  offered  many 
suggestions,  ranging  from  requiring  a 
minimum  of  8  subjects  per  test  (Ref.  2)  to 
proposing  alternated  statistical  methods 
for  evaluating  the  test  data  (Refs.  2  and 
7).  One  technical  aspect  of  the 
sunscreen  testing  procedures  is  the  use 
of  an  8  percent  standard  homosalate 
formulation  to  validate  a  laboratory's 
testing  methods.  The  agency  believes 
that  data  submitted  to  the  Panel  and  the 
agency  on  the  8  percent  standard 
homosalate  formulation  (Refs.  6,  9,  and 
10)  are  too  variable  to  estimate 
accurately  the  SPF  of  this  formulation. 
The  agency  believes  that  it  is  necessary 
to  analyze  more  data  on  the  8  percent 
homosalate  formulation  before  officially 
designatmg  this  formulation  as  the 
standard  formulation. 

The  Panel's  recommendations 
represent  a  first  attempt  to  standardize 
testing  for  sunscreen  drug  products,  and 
many  technical  issues  are  left  to  be 
resolved.  Because  the  testing  procedures 
for  sunscreen  drug  products  vi-ill  be 
included  in  the  agency's  tentative  final 
monograph,  the  agency  feels  that  it  is 
important  to  try  to  resolve  the  majority 
of  these  issues  regarding  sunscreen 
testing  before  the  tentative  final 
monograph  is  proposed. 

In  addition,  the  agency  is  aware  that, 
recently,  a  number  of  sunscreen  drug 
products  have  been  marketed  with  SPF 
values  greater  than  15.  which  was  the 
Panel's  highest  classifiction.  The  agency 
believes  that  consideration  needs  to  be 
given  to  modifying  the  Panel's 
recommended  monograph  in  order  to 
address  these  higher  SPF  values. 
However,  to  date,  no  data  on  products 
with  such  SPF  values  have  been 
submitted  to  the  rulemaking  for  OTC 
sunscreen  drug  products,  and  the  agency 
is  not  able  to  make  any  determinations 
regarding  such  products. 

Therefore,  under  21  CFR  10.65,  the 
agency  has  concluded  that  it  would  be 
in  the  public  interest  to  hold  an  open 


public  meeting  to  discuss  these  and 
related  issues.  The  agency  is  inviting 
interested  individuals  or  groups  to 
discuss  these  and  related  issues  at  an 
open  meeting  to  be  held  on  Januarv  26 
1988. 

Topics  and  questions  to  be  considered 
during  the  meeting  include: 

1.  Procedures  and  Statistical  Methods 

Are  the  Panel's  proposed  general 
procedures  and  statistical  methods  for 
sunscreen  testing  valid?  Some  comments 
questioned  the  soundness  of  the  Panel's 
proposed  procedures  and 
statistical  m.ethods  for  determining  the 
SPF  and  the  Product  Category 
Designations  (PCD)  of  a  sunscreen  drug 
product  (Refs.  2  and  7).  One  comment 
(Ref.  2)  suggested  categorizing  a  product 
into  a  PCD  on  the  basis  of  a  90  percent 
confidence  interval  computed  for  the 
product's  mean  SPF.  To  categorize  a 
product  into  a  particular  PCD,  the  entire 
confidence  interval  would  have  to  fall 
within  the  range  of  values  included  in 
that  PCD.  The  other  comment  (Ref.  7) 
suggested  the  use  of  binomial 
(nonparametric)  analysis  instead  of 
parametric  analysis  of  sunscreen  testing 
data. 

Based  upon  the  comments  and 
because  the  testing  procedures  represent 
a  first  attempt  to  standardize  sunscreen 
testing  methods,  the  agency  believes 
that  it  may  be  necessarv-  to  revise  the 
Panel's  proposed  testing  procedures. 
However,  the  agency  believes  that  the 
confidence  interval  procedure  suggested 
by  the  first  comment  may  be  too 
stringent  for  use  in  assigning  PCD's 
because  the  criterion  of  having  the 
entire  confidence  interval  fall  within  the 
PCD  would  never,  or  only  rarely,  be 
satisfied.  For  example,  if  the  true  mean 
SPF  is  6.  then  90  percent  of  the  time  the 
confidence  interval  will  straddly  two 
PCD's  (i.e.,  moderate  (SPF  of  4  to  6)  and 
extra  (SPF  of  6  to  8)). 

The  agency  believes  that  the  binomial 
procedure  suggested  by  the  second 
comment  has  merit,  but  that  the 
binomial  procedure  may  not  be  as 
statistically  powerful  as  the  procedure 
described  below,  which  involves  a 
confidence  interval  for  the  mean  SPF. 

Therefore,  in  this  notice,  the  agency  is 
setting  forth  for  comment  two  different 
approaches  to  analyzing  the  data 
generated  by  sunscreen  drug  product 
testing.  The  first  method  utilizes  the 
testing  procedures  proposed  by  the 
Panel  but  adds  one  step  to  the 
determination  of  the  PCD.  The  added 
step  is  equivalent  to  performing  a  one- 
sided t  test  at  the  0.05  level  of  significant 
where  the  null  hypothesis  is  that  the 


mean  SPF  is  less  than  the  minimal  SPF 
of  the  assigned  PCD. 

The  full  statistical  procedure  would  be 
as  follows:  First,  select  at  least  20 
subjects,  with  n  representing  the  number 
of  subjects  selected,  and  for  each 
subject  compute  the  SPF  value  in  the 
manner  described  in  the  Panel's  report 
(43  FR  38213).  Second,  compute  the 
mean  SPF  value,  x.  and  the  standard 
deviation,  s,  for  these  subjects.  Third, 
obtain  the  upper  5  percent  point  from 
the  t  distribution  with  n-1  degrees  of 
freedom.  Denote  this  value  by  little  t. 
Fourth,  compute  fs/v'n^  Let  this  quantity 
be  denoted  by  A  (i.  e.,  A  =  fs/\  n).  Fifth 
and  last,  the  drug  product  is  classified 
into  a  PCD  as  follows:  if  15  +  A<;x,  the 
PCD  is  Ultra;  if  8  +  A^x<  15  +  A,  the 
PCD  is  Maximal;  if  6  +  Asx<8-|-A.  the 
PCD  is  Extra;  if  4  +  A<x<6-l-A,  the  PCD 
is  Moderate;  if  2  +  A<x<  4  + A,  the  PCD 
is  Minimal;  if  x<2  +  A,  the  PCD  is  Below 
Minimal.  (Note:  The  procedure  proposed 
by  the  Panel  has  A  =  0  which  is 
equivalent  to  a  test  of  hypothesis  with 
the  level  of  significant  equal  to  0.50.) 

The  above  fifth  step  can  also  be 
written  in  the  following  equivalent 
fashion:  if  15<x-A.  the  PCD  is  Ultra:  if 
8<x-A<15.  the  PCD  is  Maximal;  if 
6<x- A<8.  the  PCD  is  Extra;  if 
4<x-A<6.  the  PCD  is  .Moderate:  if 
2<x-A<4.  the  PCD  is  Minimal;  if 
x-A<2,  the  PCD  is  Below  Minimal. 

The  following  numerical  example  is 
provided:  Take  20  subjects  with  a  mean 
SPF  value  of  6.40  and  a  standard 
deviation  of  1.60.  Here  n  =  20.  x  =  6.40, 
s  =  1.20,  and  the  standard  error  is  s/ 
■\/n  =  1.2/\^20  =  0.268.  The  procedure 
proposed  by  the  Panel  would  stop  here 
and  classify  the  product  in  the  PCD 
"Extra"  (6vx<8).  The  procedure  set 
forth  above  goes  one  step  further  by 
testing  whether  the  observed  mean  of 
64  really  reflects  a  true  population 
mean  of  at  least  6.  To  do  this  testing,  the 
third  to  fifth  steps,  outlined  above  would 
be  carried  out  as  follows:  The  upper  0.05 
point  from  the  t  distribution  with  19 
degrees  of  freedom  is  1.729.  The  A  value 
of  the  fourth  step  is 
A  =  1.729(0.268)  =  0.46.  The  mean  SPF 
value  minus  A  is  x  — A  =  6.40  — 0 
.46  =  5.94.  We  thus  find  x  — A  satisfies 
the  4<x-A<6  interval  (4<5.94<6). 
Thus,  the  product  would  be  classified  as 
"Moderate."  The  observed  mean  value 
of  6.40  is  not  significantly  large  enough 
to  establish  that  the  true  population 
means  SPF  value  is  6  or  larger. 

The  second  method  that  the  agency  is 
proposing  concentrates  on  the 
boundaries  between  the  PCD's  rather 
than  on  the  actual  SPF  values  of  the 
sunscreen  drug  product.  After  the 
minimal  erythema  dose  for  unprotected 
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skin  (MED(L'S))  has  been  established 
(see  43  FR  38213).  the  protected  skin  is 
tested  h\  exposure  times  chosen  so  that 
the  ci.'rresponding  SPF's  are  slightly  less 
than  the  lower  bounds  of  the  intervals 
defininq  the  various  PCD's.  For  example. 
the  protected  skin  could  be  tested  at  1.9 
X  .MEDtUSl.  3.9  X  MED(US).  5.9  x 
MED(L;S).  7.9  X  MF.D{US),  and  14.9  x 
MED(US).  Thus,  if  a  subiecfs  MED{US) 
were  1.5,  the  subjects  protected  skin 
exposure  times  would  be  2.85(  =  1.9x1.5), 
5  851  =3.9x1.5).  8.65(  =  5.9x1.5), 
11. 85(  =  7.9x1.5)  and  22. 35(  =  14,9x1.5). 
For  each  subject  who  experiences 
erythema,  the  calculated  "SPF"  (being 
the  minimal  erythema  dose  of  the 
protected  skm"(MEDfPS)  divided  by  the 
MEDfllS))  would  be  either  1.9.  3.9,  5.9, 
7.9.  or  14.9.  If  a  subject's  "SPF." 
calculated  in  this  manner,  is  5.9,  then 
that  subject  received  Moderate  (i.e.,  4  to 
less  than  6)  protection  and  is  assigned  a 
score  of  4.  the  lower  bound  of  the 
interval  defining  the  Moderate  PCD, 
Thus,  a  subject  with  a  calculated  "SPF"" 
I'f  19  is  not  in  any  of  the  PCD's  and  is 
assigned  a  0:  an  "SPF"  of  3.9  is  in  the 
Minimal  PCD  and  is  assigned  a  2:  an 
"SPF'  of  5.9  is  in  the  Moderate  PCD  and 
is  assigned  a  4;  an  "SPF"  of  7.9  is  in  the 
Extra  PCD  and  is  assigned  a  6;  an  SPF  of 
14.9  is  in  the  Maximal  PCD  and  is 
assigned  an  8;  and  if  erythema  is  not 
found  on  the  protected  skin  at  14.9  x 
MED(US),  then  the  product  is  in  the 
Ultra  PCD  and  is  assigned  a  15. 

This  procedure  does  not  distinguish 
between  SPF's  in  the  same  PCD  such  as 
4.1.  4.5,  5.0,  or  5.9.  It  does  distinguish 
between  SPF's  in  different  PCD's,  such 
as  5.9  and  6.1.  The  agency  considers  this 
procedure's  ability  to  make  this 
distinction  important  because  products 
are  labeled  in  terms  of  their  PCD,  not 
their  SPF.  Thus,  there  is  no  need  to 
distinguish  between  two  products  whose 
true  SPF's  are  4.1  and  5.9  because  they 
are  both  labeled  as  Moderate.  However, 
there  is  a  need  to  distinguish  between 
two  products  whose  true  SPF's  are  5,9 
and  6.1  because  the  former  is  labeled  as 
Moderate,  and  the  latter  is  labeled  as 
Extra. 

The  PCD  assigned  to  a  test 
preparation  is  the  largest  PCD  for  which 
one  would,  using  a  one-sided  binomial 
test  at  p  =  0.5,  reject  the  hypothesis  that 
the  probability  is  not  greater  than  50 
percent  that  an  individual  will  receive 
the  protection  of  the  assigned  PCD.  This 
procedure  is  the  same  as  assigning  the 
largest  PCD  for  which  the  lower  limit  of 
a  95  percent  confidence  interval  on  the 
percentage  of  subjects  that  received 
protection  at  least  as  great  as  that 
defining  thf  PCD  exceeds  50  percent. 


In  a  panel  of  20  subjects,  the  product 
is  assigned  the  PCD  corresponding  to 
the  sixth  smallest  score  (disregarding 
ties)  from  among  the  20  subjects.  In  a 
panel  of  25  subjects,  the  product  is 
assigned  the  PCD  corresponding  to  the 
eighth  smallest  score.  A  few  examples 
are  shown  below. 
Product  1: 

222449666666888 
8  8  8  8  8 
Product  2: 

002244444666666 
6  6  6  6  6 
Product  3: 

444446698888888 
8  8  8  8  8  15  15  15  15  15 

Product  1  would  be  assigned  the  Extra 
PCD,  Product  2  the  Moderate  PCD,  and 
Product  3  the  Maximal  PCD. 

The  agency  is  requesting  comments  on 
the  Panel's  proposed  procedure  for 
sunscreen  testing  as  well  as  on  the  two 
methods  outlined  above. 

2.  Standard  Formulation 

The  agency's  evaluation  of  the  Panel's 
report  and  of  the  comments  received  has 
raised  some  questions  regarding  the  use 
of  the  8  percent  homosalate  formulation 
as  the  standard  for  the  validation  of 
sunscreen  product  testing.  Results  from 
two  collaborative  studies  that  were 
designed  to  establish  an  SPF  value  for  a 
standard  sunscreen  formulation,  each 
study  involving  six  participating 
laboratories,  were  submitted  to  the 
Panel  and  to  the  agency  (Refs.  6.  9,  and 
10).  The  standard  sunscreen  formulation 
used  in  these  studies  was  an  8  percent 
homosalate  formulation  that  was 
endorsed  by  the  Panel  for  use  as  a 
standard  in  such  testing.  In  the 
collaborative  studies,  however,  the 
results  obtained  by  the  laboratories 
involved  were  inconsistent,  producing 
SPF  values  that  place  the  8  percent 
homosalate  standard  formulation  into 
different  PCD's.  The  agency  believes 
that  the  variability  of  the  SPF  values 
obtained  in  these  studies  demonstrates 
that  the  SPF  and  PCD  of  the  8  percent 
homosalate  standard  formulation  have 
not  been  precisely  established  and  may 
be  incorrect.  Therefore,  the  agency  is 
asking  whether  new  data  have  become 
available  since  the  8  percent  homosalate 
standard  formulation  was  originally 
tested  that  would  provide  additional 
information  regarding  the  reliability  of 
the  8  percent  homosalate  standard 
formulation.  If  such  data  are  available, 
they  should  be  submitted  to  the  agency. 

The  agency  is  also  concerned  about 
using  a  standard  preparation  that  may 
have  a  relatively  low  SPF  of  4  to 
validate  a  sunscreen  testing  procedure 
that  is  supposed  to  determine  a  wide 


range  of  SPFs  (currently  SPF  2  up  to  SPF 
30).  Would  standard  formulations  with 
SPF  values  higher  than  4  make  the 
determination  of  SPF  values  higher  than 
8  and  15  more  accurate?  The  agency 
believes  that  two  or  three  standard 
preparations  should  be  available  having 
SPF's  that  represent  the  entire  range  of 
possible  SPF's  (e.g..  SPF  8  and  SPF  20  or 
SPF  4,  SPF  15.  and  SPF  25).  Are 
sunscreen  preparations  with  relatively 
high  SPF  values  available  that  would  be 
appropriate  for  use  as  standard 
preparations  when  testing  sunscreen 
drug  products  with  estimated  SPF's 
greater  Lhan  15?  Data  on  such 
preparations  should  be  submitted. 

3.  Number  of  Subjects. 

The  Panel  recommended  that  groups 
of  twenty  subjects  should  be  used  for 
each  test  panel  but  added  that  "the 
standard  error  shall  not  exceed  +  5 
percent  of  the  mean.  An  appropriate 
number  of  additional  subjects  shall  be 
used  to  determine  the  PCD,  if  a  PCD 
does  not  fall  within  the  limits  of  the 
standard  error."  Comments  submitted  to 
the  agency  (Refs.  2,  5.  and  11)  revealed 
substantial  confusion  regarding  the 
standard  error  criterion  proposed  by  the 
Panel.  Additionally,  one  comment 
suggested  that  determination  of  the  SPF 
of  a  sunscreen  could  be  accurately  done 
with  only  8  subjects. 

The  agency  believes  that  the  number 
of  subjects  for  a  test  panel  should  be 
fixed  before  the  test  and  should  not  be 
changed.  The  sample  size  must  be  large 
enough  to  give  a  sense  that  it  is  not  a 
unique,  atypical  subset  of  the  target 
population.  The  agency  believes  that  20 
subjects  is  the  minimum  number  of 
subjects  that  may  be  used  to  make  a  test 
panel. 

Regarding  the  standard  error  criterion 
for  determining  the  precision  of  an 
assay,  the  agency  believes  that  the  data 
submitted  to  the  Panel  do  not  support 
use  of  the  standard  error.  Furthermore, 
because  the  agency  is  proposing  more 
elaborate  statistical  calculations  for 
determining  SPF's  and  PCD's,  the 
standard  error  criterion  is  no  longer 
necessary.  Therefore,  the  agency  is 
considering  revising  the  Panel's 
recommended  §  352.42(g)  as  follows: 
"Number  of  subjects.  Groups  of  at  least 
20  subjects  shall  be  used  for  each  test 
panel.  The  panel  size  shall  be  fixed  in 
advance  and  additional  subjects  shall 
not  be  added." 

The  agency  invites  comment  on  this 
possible  change.  If  this  change  is  not 
acceptable,  what  is  the  best  method  for 
evaluating  sunscreen  test  data  to 
determine  if  additional  subjects  are 
needed  to  obtain  a  valid  SPF  value? 
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What  is  the  minimum  number  of 
subjects  required? 

4.  Exposure  Time'^ 

The  Panel's  protocol  for  sunscreen 
testing  calls  for  a  geometric  series  of 
increments  in  ultraviolet  (UV)  exposures 
[e.g.,  1.  1.25.  1.56.  1,96,  and  2.44  mmutesl. 
One  comment  (Ref.  5)  recommended  the 
use  of  time  increments  smaller  than  25 
percent.  Other  comments  (Refs.  1.  4,  and 
6)  recommended  shorter  time  intervals 
and  the  use  of  an  arithmetic  rather  than 
geometric  progression  of  UV  doses  for 
the  determination  of  SPF  values  above  8, 

The  agency  believes  that  there  is  little 
justification  for  a  geometrically 
increasing  series  of  time  intervals. 
Geometrically  increasing  intervals  offer 
less  precision  in  the  upper  ranges,  and 
precision  has  become  increasingly 
important  because  of  the  appearance  on 
the  OTC  market  of  sunscreens  with  SPF 
values  much  higher  than  15  (i.e..  up  to 
30).  Conversely,  the  MED  can  be 
measured  with  equal  precision  across 
the  full  range  of  an  anthm.etically 
arranged  series  of  exposure  times. 

The  agency  believes  that  exposure 
times  are  crucial  to  the  accurate 
determination  of  SPF  values  and  PCD's. 
Therefore,  FDA  is  considering  revising 
the  discussion  of  the  determination  of 
SPF  value  using  an  artificial  light  source 
in  proposed  §  3.52.43  to  state: 


A  series  of  UV  light  exposures  (units  of 
time)  are  administered  to  the  subsite  areas  on 
each  subject  with  a  solar  simulator.  One 
series  of  exposures  shall  b>e  administered  to 
the  untreated,  unprotected  skin  to  determine 
the  subject's  inherent  MED  (MED  (US)).  The 
time  intervals  selected  shall  be  an  arithmetic 
spries  with  11  exposures,  increasing  in  4 
second  increments,  beginning  with  10 
seconds  and  ending  with  50  seconds  (i.e.,  10, 
14.  18.  22,  26.  30.  34,  38,  42,  46,  and  50 
spconds).  This  series  would  be  suitable  for  a 
normal  person  exposed  to  a  150-watt  xenon 
lamp  solar  simulator.  Usually  the  MED  of  a 
subject's  unprotected  skin  is  determined  the 
day  before  the  testing  of  a  product.  The 
protected  test  sites  [standard  sunscreen  and 
test  sunscreen  product)  usually  are  exposed 
to  UV  light  the  next  day.  |NOTE;  The 
foregoing  procedure  is  applicable  only  for  the 
PDC  determination  based  on  the  lower 
confidence  limit  for  the  mean  SPF.  The 
protected  skin  exposure  times  appropriate  for 
the  PCD  determination  based  on  the  lower 
confidence  limit  for  the  percentage  of 
patients  that  receive  a  given  level  of 
protection  has  already  been  specified.]  The 
exact  series  of  exposures  to  be  given  shall  be 
determined  by  the  MED  of  the  unprotected 
skin  and  the  expected  SPF  of  the  test  product. 
There  should  be  at  least  11  exposures.  The 
difference  between  successive  exposure 
times  should  be  consistent.  The  exposure 
times  should  be  densely  clustered  around  the 
expected  MED  of  the  protected  skin 
(.MED(PS)).  Preliminary  testing  using  more 
widely  spaced  exposure  times  may  be 
necessary  to  roughly  determine  an  expected 
SPF  value.  The  increment  interval  (I)  for  the 


series  of  UV  exposures  of  the  protected  skin 
is  determined  from  the  MED(US)  and  the 
upper  and  lower  limit  of  the  expected  testing 
range  of  SPF  values.  Each  expected  SPF  has  a 
testing  range  of  SPF  values  defined  by  a 
lower  value  (L)  and  an  upper  value  (U),  The 
following  example  is  provided  for  guidance: 


EipeaedSPF 

Testing  ringe 

Ot  SWt,  L  to 

U 

2 „ _       .. 

4  .„       _ 

6                       „,, 

1«0S. 
310  7 
5  10  to 

8 ..._ 

15 _ 

22 „      ._ 

10  10  16 

30 „. 

2Sto3S 

Based  on  the  above,  the  exposure  times  for 
an  expected  SPF  would  be  calculated  as 
follows: 
LxMED(US):  L>  MED(US)  +  1: 

LxMED(US)  +  2I;L>MED(US)-t-31;.  .  . 

LxMED(US)  + 101.  where 


J  ^   UxMEDIUS)-LxMED(US) 
10 


and  MED  (US)  is  the  observed  MED  (US) 
value  from  the  previous  day.  For  example,  if 
the  MED  (US)  is  30  seconds,  and  the  product 
being  tested  has  an  expected  SPF  of  8,  then 
L  =  6  and  U  =  12.  From  these  values,  the 
interval  (I)  can  be  computed  as  follows: 


UxMED(US)-LxMED(US)         12x30-6x30 
1=  = ^j8 


10 


10 


Thus  the  increment  used  to  establish  the 
exposure  times  is  18  seconds.  Therefore,  the 
calculated  exposure  times  would  be  as 
follows: 

L\  MED  [US)  =  180  seconds 

L\MED  [US)  +  I  =  180+18  =  198  seconds 

L  V  MED  (US)  +  21  =  216  seconds 

L  X  MED  (US)  +  31  =  234  seconds 

L X  MED  (US)  +  41  =  252  seconds 

L X  MED  (US)  +  51  =  270  seconds 

LxMED  (US) +61  =  288  seconds 

L  x  MED  (US)  +  71  =  306  seconds 

L  X  MED  (US)  +  81  =  324  seconds 

L  X  MED  (US)  -f  91  =  342  seconds 

L  X  MED  (US)  + 101  =  360  seconds 

At  16  to  24  hours  after  exposure,  the 
shortest  exposure  time  must  produce  no 
effect  (i.e.,  no  erythema)  on  the  skin.  The 
longer  exposure  times  should  produce  light 
and  moderately  red  exposure  sites.  The  MED 
is  the  time  of  exposure  the  produces  the 
minimally  perceptible  erythema  at  16  to  24 
hours  postexposure.  The  SPF  value  of  the  test 
sunscreen  is  then  the  ratio  of  the  exposure 
time  interval  required  to  produce  the  MED  of 
the  protected  skin  to  the  exposure  time 


interval  required  to  produce  the  MED  of  the 
unprotected  skin  (control  site)  as  follows: 


SPF  value  = 


MED  (PS) 
MED  (US) 


5.  Amount  of  Sunscreen. 

In  its  report,  the  Panel  recommended 
that  the  amount  of  test  sunscreen  and 
the  standard  sunscreen  per  application 
should  be  2  miligrams  (mg)  or  2 
microliters  (ul)  per  square  centimeter 
(cm-').  An  expert  on  sunscreen  testing 
procedures  who  is  not  affiliated  with 
FDA  suggested  to  the  agency  that  1  mg/ 
cm^  rather  than  2  mg/cm^  is  a  more 
appropriate  amount  of  sunscreen  to  use 
in  the  sunscreen  testing  procedure 
because  1  mg/cm^more  accurately 
reflects  the  amount  of  sunscreen  drug 
product  normally  used  by  a  consumer 
[Ref.  12),  The  agency  notes  that  use  of  1 


mg/cm*  would  undoubtedly  produce 
lower  SPF  values  and  believes  that  this 
may  be  a  way  to  accommodate  the  new 
higher  SPF  values  because  using  1  mg/ 
cm'  of  the  product  may  produce  SPF 
value  that  more  closely  approximate  the 
time  a  product  will  provide  protection.  Is 
2  mg/cm'  an  appropriate  amount  of 
sunscreen  product  to  use  for  the  testing 
piocedure? 

6.  SPF  Value  Higher  Than  15 

According  to  the  Panel's  report  (43  FR 
38267  and  38268),  a  product  containing 
active  sunscreen  ingredients  that 
provide  an  SPF  of  15  or  greater  may  be 
labeled  as  an  "Ultra  Sun  Protection 
Product  (15) — stay  in  the  sun  15  times  as 
long  as  before  without  sunburning."  The 
Panel  recommended  that  such  products 
be  allowed  the  following  indications, 
among  others:  (1)  "Affords  the  most 
protection  against  sunburn;"  (2) 
"provides  the  highest  degree  of  sunburn 
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protection.  ,   .  :"  and  (3)  "provides  the 
highest  degree  of  sunscreen 
protection*    *   *"  What  benefit  is 
provided  to  the  consumer  by  sunscreen 
drug  products  claiming  to  have  SPF 
values  greatly  in  excess  of  15  (i.e.,  23  or 
even  30)  if.  as  the  Panel  claims.  SPF  15 
offers  the  maximum  possible  protection? 
Can  these  higher  SPF  values  be 
accurtifely  determined  using  currently 
available  sunscreen  testing  procedures? 
Companies  marketing  such  products 
should  provide  supporting  data.  If  the 
currently  recognized  sunscreen  testing 
procedures  are  not  adequate,  what  tests 
are  necessary  to  determine  SPF  values 
higher  than  15? 

7.  Product  Cutt'gory  Designations 

The  agency  notes  that  the  Panel's 
recommended  Product  Category 
Designations  do  not  adequately 
accommodate  sunscreen  drug  products 
v\ith  high  SPF  values  of  25  or  30.  If 
products  having  SPF  values  much  higher 
than  15  are  determined  to  be  rational, 
how  should  the  Panel's  recommended 
PCD's  be  modified  to  include  these 
higher  SPF  values? 

One  example  might  be  as  follows: 


PCD 

SPF 

Minimal 

Modecate—    „_ _ 

Fxtra ,..,.   ,.  ,   ,,  „ 

Maximal ^     .,..,„ „„...„:..„ «... 

Ultra         

2  to  under  4 
4  10  under  8 
e  10  under  12 
12  to  under  20 
20  and  atx>ve 

8.  "Sweat  Resistant,"  "Water 
Resistant,  "and  "Waterproof" Labeling 

The  agency  notes  that  the  Panel's 
recommended  criteria  for  a  sunscreen 
drug  product  to  be  labeled  as  "sweat 
resistant."  "water  resistant,"  or 

"waterproof'  are  based  on  the  product's 
ability  to  maintain  its  original  PCD  after 
ti'sting  procedures  that  are  specified  for 
each  of  the  above  three  claims.  The 
agency  believes  that  there  are  situations 
in  which  the  Panel's  recommendation 
ctiuld  lead  to  labeling  that  would  be 
misleading  to  the  consumer.  For 
example,  a  product  in  the  Moderate  PCD 
(4^  SPF  <6)  that  maintained  its  PCD 
after  40  minutes  of  water  immersion 
could  be  labeled  "water  resistant," 
whereas  a  product  in  the  Ultra  PCD  (15< 
SPF)  that  fell  into  the  Maximal  PCD  (8< 
SPF  <  15)  after  the  water  immersion 
could  not.  The  fact  that  the  latter 
product  would  provide  more  sun 
protection  after  immersion  than  would 
the  former  would  not  be  reflected  by  the 
Panel's  labeling  proposal.  One  way  of 
avoiding  such  a  situation  involves 
labeling  a  product  with  a  PCD 
established  under  the  ordinary  test 
r:onditions  and  with  a  PCD  established 


under  the  "sweal  resistant,"  "water 
resistant,"  or  "waterproor"  test 
conditions.  The  agency  is  requesting 
comments  on  this  situation  or  other 
possible  solutions  to  this  problem. 

Because  the  final  formulation  of  a 
sunscreen  drug  product  affects  the 
performance  of  the  active  ingredient  in 
the  product,  the  agency  concludes  that 
testing  procedures  for  sunscreen  drug 
products  are  necessary.  It  is  important 
for  the  safe  and  effective  use  of  these 
products  by  consumers  that  these  testing 
procedures  result  in  labeling  that 
accurately  reflects  the  characteristics  of 
a  particular  sunscreen  formulation. 
Consumers  should  have  assurance  that 
using  any  sunscreen  displaying  an  SPF 
value  of  8  will  indeed  provide  protection 
in  the  sun  for  8  times  longer  than  using 
no  sunscreen.  An  inaccurately  labeled 
sunscreen  may  cause  a  consumer  to 
remain  in  the  sun  too  long  and  may 
result  in  a  painful  burn.  The  long  effects 
of  using  an  improperly  labeled 
sunscreen  could  include  premature 
aging  of  the  skin  and  skin  cancer. 

The  agency  requests  information  on 
the  recommended  sunscreen  testing 
procedures  from  any  interested  person. 
Any  individual  or  group  wishing  to 
submit  data  relevant  to  the  questions 
above  should  send  them  on  or  before 
December  3. 1987  to  Docket  No.  78N- 
0038,  Dockets  Management  Branch, 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville.  MD 
20857.  Any  individual  or  group  wishing 
to  make  a  presentation  at  the  meeting 
should  contact  Saul  Bader  or  Jeanne 
Rippere,  Division  of  OTC  Drug 
Evaluation  (HFN-210),  Office  of  Drug 
Standards,  Center  for  Drugs  and 
Biologies,  5600  Fishers  Lane,  Rockville, 
MD  20857,  301-295-8003.  Interested 
persons  who  wish  to  participate  must 
also  send  a  notice  of  participation  on  or 
before  December  3, 1987  to  the  Dockets 
Management  Branch  (address  above). 
All  notices  submitted  should  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this  notice 
and  should  contain  the  following 
information;  Name:  address;  telephone 
number:  business  affiliation,  if  any,  of 
the  person  desiring  to  make  a 
presentation,  and  the  approximate 
amount  of  time  requested  for  the 
presentation. 

Groups  having  similar  interests  are 
requested  to  consolidate  their  comments 
and  present  them  through  a  single 
representative.  FDA  may  require  joint 
presentations  by  persons  with  common 
interests.  After  reviewing  the  notices  of 
participation,  FDA  will  notify  each 
participant  of  the  schedule  and  time 
allotted  to  each  person. 


The  administrative  record  of  the  OTC 
sunscreen  drug  products  rulemaking  is 
being  reopened  to  specifically  include 
only  the  proceedings  of  this  pubic 
meeting.  The  administrative  record  will 
remain  open  until  April  26, 1988,  to 
allow  comments  on  matters  raised  at  the 
meeting. 
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Dated:  August  25.  1967. 
John  A.  Norris, 

Acting  Commissioner  of  Food  and  Drugs. 
|FR  Doc.  87-20377  Filed  9-3-87;  8:45  am] 
BILLING  CODE  4160-01-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  41  , 

[LR-33-871 

Excise  Taxes;  Reduction  of  Heavy 
Vehicle  Use  Tax  for  Foreign-Based 
Vehicles 


agency:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations. 

SUMMARY:  In  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Federal 
Register,  the  Internal  Revenue  Service  is 
issuing  temporary  regulations  relating  to 
the  imposition  of  the  heavy  vehicle  use 
tax  on  foreign-based  highway  motor 
vehicles.  The  temporary  regulations  also 
serve  as  the  text  for  this  Notice  of 
Proposed  Rulemaking. 


UM  I 
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DATE:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  November  3, 1987. 
ADDRESS:  Send  comments  and  requests 
for  a  public  hearing  to:  Commissioner  of 
Interna!  Revenue,  im  Constitution 
Avenue.  NW.,  Attention;  CC:LP:T  (LR- 
33-a7),  Washington.  DC  20224. 
FOR  FURTHER  rNFORMATION  CONTACT: 
Willir.m  A.  Jackson  of  the  Legislation 
and  Regulations  Division,  Office  of 
Chief  Counsel,  Internal  Revenue 
Service.  1111  Constitution  Avenue,  .N'W., 
Washington.  DC  20224.  Attention: 
CC:LR:T  (LR-33-87).  Telephone  202-566- 
4336  (not  a  toll  free  call). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  temporary  regulations  in  the 
Rules  and  Regulations  portion  of  this 
issue  of  the  Federal  Register  amend  Part 
41  of  Title  26  of  the  Code  nf  Federal 
Regulations.  The  final  regulations  which 
are  proposed  to  be  based  on  the 
temporary  regulations  would  amend 
Part  41  of  Title  26  of  the  Code  of  Federal 
Regulations.  The  regulations  provide 
rules  relating  to  the  im.position  of  the 
heavy  vehicle  use  tax  on  foreign-based 
vehicles  under  section  4481  of  the 
Interna!  Revenue  Code  of  1986  (Code), 
as  amended  by  section  507  of  the 
Highway  Revenue  Act  of  1987  (Title  V  of 
the  Surface  Transportation  and  Uniform 
Relocation  Assistance  Act  of  1987)  (Pub. 
L.  10017.  101  Stat.  260).  For  the  text  of 
the  temporary  regulations  see  T.D.  8159 
published  in  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Federal 
Register.  The  preamble  to  the  temporary 
regulations  provides  a  discussion  of  the 
rules. 

Special  Analysis 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
proposed  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  and 
that  a  Regulatory  Impact  Analysis  is 
therefore  not  required.  Although  this 
document  is  a  notice  of  proposed 
rulemaking  that  solicits  public 
comments,  the  Internal  Revenue  Service 
has  concluded  that  the  notice  and  public 
procedure  requirements  of  5  U.S.C.  553 
do  not  apply.  Accordingly,  these 
regulations  do  not  constitute  regulations 
subject  to  the  Regulator;  Flexibility  Act 
(5  U.S.C.  chapter  6). 

Comments  and  Requests  for  a  Public 
Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  eight  copies)  to 
the  Commissioner  of  Internal  Revenue. 


All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  held  upon  wntten 
request  to  the  Commissioner  by  any 
person  who  has  submitted  written 
comments.  If  a  public  hearing  is  held, 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register. 

The  collection  of  information 
requirements  contained  in  this  notice  of 
proposed  rulemaking  have  been 
submitted  to  tlie  Office  of  Management 
and  Budget  (OMB)  for  review  under 
section  3504  (h)  of  the  Paperwork 
Reduction  Act.  Comments  on  these 
requirements  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  the  Office  of  Infom-iation  and 
Regulatory  Affairs  of  OMB,  Attention: 
Desk  Office  for  Internal  Revenue 
Service.  New  Executive  Office  Building, 
Washington.  DC  20503.  The  Internal 
Revenue  Service  request  that  persons 
submitting  comments  on  these 
requirements  to  OMB  also  send  copies 
of  those  comments  to  the  Service. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  William  A. 
Jackson  of  the  Legislation  and 
Regulations  Division  of  the  Office  of 
Chief  Counsel,  Internal  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  Internal  Revenue  Service 
and  Treasury  Department  participated 
in  developing  the  regulations,  both  on 
matters  of  substance  and  style. 

List  of  Subjects  in  26  CFR  Part  41 

Excise  taxes,  MoUjr  vehicles, 
Lawrente  B,  Cibbs, 
Commissioner  of  Internal  Revenue. 
[FR  Doc.  87-20458  Filed  9-3-87;  8:45  am) 

BILUW3  coot  ««30-01-M 


Bureau  of  Atcohol,  Tobacco  and 
Firearms 

27  CFR  Parts  4.  5.  and  7 

1  Notice  No.  638  | 

Disclosure  of  FD&C  Yellow  No.  6  in 
the  Labeling  of  Wine,  Distilled  Spirits, 
and  Matt  Beverages 

agency:  Bureau  of  Alcohol.  Tobacco 
and  Firearms  (ATP),  Treasury. 
action:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Bureau  of  Alcohol. 
Tobacco  and  Firearms  is  proposing  to 
amend  the  regulations  in  27  CFR  Parts  4, 
5,  and  7,  by  requiring  the  mandatory 
disclosure  of  FD&C  Yellow  No.  6  on 
labels  of  alcoholic  beverages,  because  of 
evidence  indicating  the  possibility  of 


allergic-type  reactions  to  the  color 
additive, 

DATE:  Written  comments  must  be 
received  on  or  before  October  5. 1987. 
ADDRESS:  Send  written  comments  to: 
Chief.  FAA.  Wine  and  Beer  Branch. 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  P.O.  Box  385.  Washington,  DC 
20(X:i4-0a85.  -Attn;  Notice  No.  638, 
FOR  FURTHER  INFORMATION  CONTACT: 

James  P.  Ficaretta.  FAA.  Wine  and  Beer 
Branch.  Bureau  of  Alcohol.  Tobacco  and 
Firearms,  Washington,  DC  20226  (202- 

566-~62H>. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Federal  Alcohol  Administration 
Act  (FAA  Act).  27  U.S.C.  205(e)(2),  vests 
broad  authority  in  the  Director  of  the 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  as  a  delegate  of  the  Secretary 
of  the  Treasury,  to  prescnbe  regulations 
which  will  provide  the  consumer  with 
"adequate  information"  as  to  the 
identity  and  quality  of  alcoholic 
beverages.  Under  this  authority,  labeling 
requirements  are  prescribed  in  Title  27, 
Code  of  Federal  Regulations,  Parts  4,  5, 
and  7  for  wines,  distilled  spirits,  and 
malt  beverages,  respectively.  The 
regulations  requiring  basic  mandatory 
labeling  information  for  alcohol 
beverage  products  have  been  effect  for 
over  50  years. 

In  recent  years,  the  Bureau  has 
considered  numerous  petitions  for 
regulation  changes  with  respect  to  the 
labeling  of  ingredients  in  alcoholic 
beverages,  including  requests  to  require 
full  ingredient  labeling,  partial 
ingredient  labeling,  even  health  warning 
statements  for  specific  ingredients  found 
in  alcoholic  beverages  which  were 
alleged  to  be  a  health  hazard.  In 
response  to  such  requests,  the  Bureau 
has  established  a  regulatory  policy  with 
respect  to  ingredient  labeling,  and  the 
need  to  disclosure  to  consumers  the 
presence  of  specific  ingredients  found  to 
be  present  in  alcohol  beverage  products 
which  have  been  determined  to  pose 
health  risks. 

The  Bureau,  on  October  6,  1983, 
published  a  final  rule  (T.D.  ATF-150.  48 
FR  45549),  rescinding  the  ingredient 
labeling  regulations  for  alcohol  beverage 
products.  However,  mandatory  label 
disclosure  was  required  for  alcoholic 
beverages  containing  the  color  additive 
FD&C  Yellow  No.  5.  The  Bureau  found, 
as  a  result  of  its  rulemaking  effort,  that 
there  was  evidence  establishing  th.3l 
consumers  of  the  few  alcohol  beverage 
products  containing  that  color  additive 
could  have  adverse  reactions  to  the 
ingredient.  The  Bureau  also  determined 
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that  there  was  no  clear  evidence  in  the 
record,  at  that  time,  that  any  other 
ingredient  being  used  in  the  production 
of  alcohol  beverages  posed  a  recognized 
health  problem. 

Pursuant  to  T.D.  ATF-150,  the  Bureau 
specifically  stated  it  "will  look  at  the 
necessity  of  mandatory  labeling  of  other 
ingredients  on  a  case-by-case  basis 
through  its  own  rulemaking  initiative,  or 
on  the  basis  of  petitions  for  rulemaking 
under  5  U.S.C.  §  553(e)  and  27  CFR 
n. 41(c)." 

In  that  regard.  ATF  has  published  a 
final  rule  in  the  Federal  Register 
requiring  mandatory  label  disclosure  of 
saccharin  for  alcoholic  be\  erages 
containing  that  artificial  sweetener  (T.D. 
ATF-220;  December  20.  1985.  50  FR 
51851).  The  Bureau  has  also  published  a 
final  rule  requiring  label  disclosure  of 
sulfites  when  present  in  alcoholic 
beverages  at  a  level  of  ten  or  more  parts 
per  million  (T.D.  ATF-23fi:  September 
30.  1986,  51  FR  34706). 

Recently,  on  November  19.  1986,  the 
Food  and  Drug  Administration  (FDA) 
published  a  final  rule  in  the  Federal 
Register  (51  FR  41765)  requiring,  in  part, 
mandatory  disclosure  of  FDSC  Yellow 
No.  6  on  labels  of  food  products, 
because  of  e\  idence  of  possible  allergic- 
type  reactions  to  the  color  additive.  In 
the  preamble  of  this  rule.  FDA  stated 
that  "because  there  is  a  possible 
relationship  between  FD&C  Yellow  No. 
6  and  allergic-type  responses  in  some 

indi\  iduals action  should  be 

taken  to  inform  the  public  of  the 
presence  of  color  additive  in  food  or 
drugs."  FDA  believes  that  a  label 
declaration  would  enable  individuals 
who  may  be  allergic  to  FD&C  Yellow 
No.  6  tu  minimize  their  exposure  to  that 
ingredient. 

In  view  of  the  above,  ATF  believes 
there  is  now  official  recognition  of 
e\idence  linking  the  presence  of  FD&C 
Yellow  No.  6  in  food  and  beverages  to 
allergic-type  responses  in  a  small 
percentage  of  consumers.  Therefore, 
ATF  is  proposing  specific  label 
disclosure  of  FD&C  Yellow  No.  6  for 
alcoholic  beverages  containing  that 
color  additive. 

Transition  Time 

As  with  the  color  additive  FD&C 
Yellow  No.  5,  ATF  believes  Yellow  Dye 
No,  6  is  used  infrequently  in  the 
production  of  alcoholic  beverages,  being 
limited  to  mostly  cocktails,  liqueurs,  and 
other  specialty  products.  Therefore,  as 
in  the  case  of  FD*cC  Yellow  No,  5,  the 
Bureau  is  proposing  a  one  year 
transition  period  following  the  date  of 
publication  of  a  final  rule  in  the  Federal 
Register,  for  industry  to  meet  the  new 


requirements  of  specifically  disclosing 
FD&C  Yellow  No,  6. 

Executive  Order  12291 

In  compliance  with  Executive  Order 
12291,  46  FR  13193  (1931),  ATF  has 
determined  that  this  proposal  is  not  a 
major  rule  since  it  will  not  result  in: 

(a)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(b)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(c)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  (5 
U.S.C.  630,  604)  are  not  applicable  to  this 
proposal  because  the  notice  of  proposed 
rulemaking,  if  promulgated  as  a  final 
rule,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  proposal 
will  not  impose,  or  otherwise  cause,  a 
significant  increase  in  reporting, 
recordkeepirjg,  or  other  compliance 
burdens  on  a  substantial  number  of 
small  entities.  The  proposal  is  not 
expected  to  have  significant  secondary 
or  incidential  effects  on  a  substantial 
number  of  small  entities. 

Accordingly,  it  is  hereby  certified 
under  the  provisions  of  Section  3  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  that  this  notice  of  proposed 
rulemaking,  if  promulgated  as  a  final 
rule,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Paperwork 
Reduction  Act 

The  requirement  to  collect  information 
proposed  in  this  notice  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
Paperwork  Reduction  Act  of  1980,  Pub. 
L.  96-511,  44  U.S.C.  3504(h).  Comments 
relating  to  ATF's  compliance  with  5  CFR 
Part  1320 —  Controlling  Paperwork 
Burdens  on  the  Public  should  be 
submitted  to;  Office  of  Information  and 
Regulatory  Affairs,  Attention;  ATF  Desk 
Office,  Officer  of  Management  and 
Budget,  Washington,  DC  20503. 

Public  Participation 

ATF  requests  comments  from  all 
interested  persons.  All  comments 
received  on  or  before  the  closing  date 
will  be  carefully  considered.  Comments 
received  after  the  closing  date  and  too 


late  for  consideration  will  be  treated  as 
possible  suggestions  for  future  action. 

ATF  will  not  recognize  any  material 
as  confidential.  Comments  may  be 
disclosed  to  the  public.  Any  material 
which  the  commenter  considers  to  be 
confidential  or  inappropriate  for 
disclosure  should  not  be  included  in  the 
comment.  The  name  of  the  person 
submitting  the  comment  is  not  exempt 
from  disclosure. 

During  the  comment  period,  any 
person  may  request  an  opportunity  to 
present  oral  testimony  at  a  public 
hearing.  However,  the  Director  reserves 
the  right,  in  light  of  all  circumstances,  to 
determine  if  a  public  hearing  is 
necessary. 

Disclosure 


Copies  of  this  notice  and  the  written 
comments  will  be  available  for  public 
inspection  during  normal  business  hours 
at;  ATF  Reading  Room,  Disclosure 
Branch,  Room.  4406.  Ariel  Rios  Federal 
Building.  1200  Pennsylvania  Avenue, 
NW.,  Washington,  DC. 

Drafting  Information 

The  author  of  this  document  is 
Coordinator  James  P.  Ficaretta.  FAA, 
Wine  and  Beer  Branch,  Bureau  of 
Alcohol,  Tobacco  and  Firearms. 

List  of  Subjects 

27  CFR  Part  4 

Advertising,  Consumer  protection, 
Customs  duties  and  inspection.  Imports, 
Labeling,  Packaging  and  containers. 
Wine. 

27  CFR  Part  5 

Advertising.  Consumer  protection. 
Customs  duties  and  inspection.  Imports, 
Labeling,  Liquors,  Packaging  and 
containers. 

27  CFR  Part  7 

Advertising,  Beer,  Consumer 
protection,  Customs  duties  and 
inspection.  Imports,  and  Labeling. 
Authority  and  Issuance. 

27  CFR  Part  4,  Labeling  and 
Advertising  of  Wine,  is  amended  as 
follows;  I 

PART  4— LABELING  AND 
ADVERTISING  OF  WINE 

Paragraph  1.  The  authority  citation  for 
27  CFR  Part  4  continues  to  read  as 
follows; 

Authority:  27  U.S  C.  205. 

Par,  2.  Section  4.32  is  amended  by 
redesignating  existing  paragraph  (c)  as 
(c)(1),  and  by  adding  a  new  paragraph 
{c)(2)  as  follows: 


UM  I 
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§  4.32    Mandatory  labet  Intormatiofi. 

•  *         •         *         • 

(c)  •  •  • 

(2)  There  shall  be  stated  on  the  brand 
label  or  on  a  back  label  a  statement  that 
the  product  contains  FD&C  Yellow  No. 
6.  where  that  coloring  niaterial  is  used  in 
the  product. 
***** 

27  CFR  Pan  5,  Labeling  and 
Advertising  of  Distilled  Spirits,  is 
amended  as  follows: 

PART  5— LABELING  AND 
ADVERTISING  OF  DISTILLED  SPIRITS 

Par.  3.  The  authority  citation  for  27 
CFR  Part  5  continues  to  read  as  follows: 
Authority:  27  U.S.C  205. 

Far.  4.  Section  5.32  is  amended  by 
redesignating  existing  paragraph  (b)(5) 
as  (b)(5)(i),  and  by  adding  a  new 
paragraph  (b)(5)(ii)  as  follows: 

§  5.32    Mandatory  label  Information. 

*  •         ♦         *         » 

(b)  •  •  • 

(5)  '  *  • 

(ii)  A  statement  that  the  product 
contains  FD&C  Yellow  No.  6.  where  that 
coloring  material  is  used  in  the  product. 
***** 

27  CFT^  Part  7,  Labeling  and 
Advertising  of  Malt  Beverages,  is 
amended  as  follows: 

PART  7— LABEUNG  AND 
ADVEftTISING  OF  MALT  BEVERAGES 

Par.  5.  The  authority  citation  for  27 
CFR  Part  7  continues  to  read  as  follows; 
Authorit>':  27  U  S.C.  205. 

Par.  6.  Section  7.22  is  amended  by 
redesignating  existing  paragraph  (bj;4) 
as  (b)(4)(i),  and  by  adding  a  uQi\' 
paragraph  (b)(4)(ii)  as  follows: 

§  7.22    Mandatory  label  Information. 

(b)  *  *  ' 

(4)  •  *  • 

(ii)  A  statement  that  the  product 
contains  FD&C  Yellow  No.  6,  where  that 
coloring  material  is  used  in  the  product. 

Signed:  July  8,  1987. 
Stephen  E.  Higgins. 

Director 

Approved:  July  13.  ise". 
Francis  A.  Keating  11, 
Assistant  Secretary.  (Enforcement). 
(FR  Doc.  87-20445  Filed  9-3-^7;  8:45  am] 
BILUNG  COOC  4810-31-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 

[EPA  Docket  Na  AM205PA;  FRL-3256-3] 

Section  111(d)— TRS  Emissions  From 
Kraft  Pulp  Milt;  PA 

AGENCY:  Environmental  Protection 
Agency 

ACTION:  Proposed  rulemaking. 

SUMMARY:  EPA  is  today  proposing  to 
approve  regulations  submitted  by  the 
Commonwealth  of  Pennsylvania,  These 
regulations  will  reduce  kraft  pulp  mill 
Total  Reduced  Sulfur  (TRS)  emissions  as 
required  under  section  111(d)  of  the 
Clean  Air  Act.  The  intent  of  this  notice 
is  to  discuss  the  results  of  EPAs  re\new 
and  to  solicit  public  comments  on  the 
regulations  and  EPA's  proposed  action. 
DATE:  Comments  must  be  received  on  or 
before  October  5.  1987.  Public  comments 
on  this  document  are  requested  and  will 
be  considered  before  taking  final  action 
on  these  regulations. 
ADDRESSES:  Copies  of  the  proposed 
regulations  and  accompanying  support 
material  are  available  for  public 
inspection  during  normal  businese  hours 
at  the  following  locations: 
U.S.  Environmental  Protection  Agency, 

Region  III.  .■Air  Management  Division. 

841  Chestnut  Building.  Eighth  Floor. 

Philadelphia.  PA  19107,  Attn:  Esther 

Steinberg  (3.'\.Mll) 
Commonwealth  of  Pennsylvania. 

Department  of  Environm.ental 

Resources.  Bureau  of  Air  Quality 

Control.  200  North  3rd  Street. 

Harrisburg,  PA  17120.  Attn;  Mr.  Gary 

Tnplett. 

FOR  FURTHER  INFORMATION  CONTACT: 

Eileen  M.  Glen  (3A.Mn)  at  the  EPA, 
Region  III  address  given  above  or  at 
(215)  597-8379.  .Ml  written  comments 
should  be  sent  to  Mr.  Joseph  W.  Kunz, 
Chief,  PA/WV  Section  at  the  EP.'^ 
Regional  III  address  shown  above. 
SUPPLEMENTARY  INFORMATION:  Section 
lllfd]  of  the  Clean  .■^.ir  Act  requires  that 
pollutants  regulated  under  the  standards 
of  performance  for  new  sources  also 
regulated  for  existing  sources  of  the 
same  category.  On  May  12.  1979,  EPA 
announced  the  availability  of  the  final 
guidelines  for  the  control  of  TRS 
emissions  from  existing  kraft  pulp  mills. 
In  compliance  wtih  section  111(d),  the 
Commonwealth  of  Pennsylvania 
submitted  draft  regulations  for  TRS 
emissions  from  kraft  pulp  m.i'ls  to  the 
EPA  on  October  3.  1985.  EPA 
recommended  several  revisions  which 
were  subsequently  incorporated  into  the 
final  draft. 


The  following  table  lists  the  proposed 
limits  for  the  individual  process 
facilities  of  a  kraft  pulp  mill: 


Parts  p«r 


Faotity 


(ppm) 
faohime) 


CondHion 


Recovery  tumace  (o^d 

20 

12-ftoui  average 

aesign) 

corrected  lo  8 

p©»cern  OKyoer-,  t^* 

volume 

fl«CCvtry  tijrr.dc«  (n«w 

5 

Do 

O^-Signi 

Lim*=  R.(f 

20 

Never  to  be 

Dioestef  svsie"     

S 

Do, 

M«mpie  etiect 

5 

Do, 

evapcxarcx  s»-5iem. 

Smen  drascvmg  tank 

20 

Do, 

All  the  proposed  limits  are  in 
compliance  with  the  EPA  guideline 
document  except  for  the  smelt 
dissolving  tank  value  of  20  ppm.  Unless 
substantive  ad\erse  comments  are 
received,  this  higher  limit  will  be 
approved  by  EPA  because  continuous 
compliance  with  the  more  stringent 
guideline  limit  of  8,4  ppm  by  new 
sources  has  not  been  achieved.  EP.A 
deem.s  the  higher  limit  to  be  a 
reasonable  choice  of  an  attainable  limit 
for  existing  sources  in  the 
Commonwealth,  based  in  part  on  the 
reasons  provided  in  the  May  20,  1986 
Federal  Register  notice  proposing  the 
relaxation  of  the  NSPS  standard  from 
8.4  ppm  to  16  ppm  for  new  smelt 
dissolving  tanks 

Final  approv  hi  of  'hese  regulations  by 
EPA  is  contingent  on  the  Pennsyhcinia 
Department  of  Environmental  Resources 
redefining  the  valid  12-hour  average  as  d 
discrete  12-hour  period  m  the 
Department's  "Continuous  Source 
Monitoring  Manual".  In  addition,  it 
should  be  noted  that  the  term  "New 
Source"  in  §  129.2U(c)  of  the  regulations 
refers  to  the  replacement  of  an  old 
recovery  furnace  by  a  new  one  with  a 
capacity  no  greater  than  the  original.  As 
atated  in  the  regulation,  this 
Teplacement  clause  is  valid  for  only  six 
months  following  the  promulgation  of 
the  regulation.  Furthermore,  it  should  be 
noted  that  any  recovery  furnace  or  other 
affected  facility  as  defined  in  the  New 
Source  Performance  Standards  (.\SPS) 
for  Kraft  Pulp  Mills.  40  CFR  Part  60 
Subpart  BB,  that  is  new,  modified,  or 
reconstructed  must  comply  with  the 
NSPS. 

EPA  is  soliciting  public  comments  on 
this  notice  and  on  issues  relevant  to 
EPA's  proposed  action.  Comments  will 
be  considered  before  taking  final  action. 
Interested  parties  may  participate  in  the 
federal  rulem.aking  procedure  by 
submitting  written  comments  to  the 
address  above. 
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The  revisions  are  being  proposed 
under  a  procedure  called  "parallel 
processing"  (47  FR  27073).  If  the 
proposed  revisions  are  substantially 
changed  in  areas  other  than  those 
identified  in  this  notice.  EPA  will 
evaluate  those  changes  and  may  publish 
u  revised  Notice  of  Proposed 
Rulemaking.  If  no  substantial  changes 
are  made.  EPA  will  publish  a  Final 
Rulemaking  Notice  on  these  revisions. 
The  fmal  rulemaking  action  by  EPA  will 
occur  only  after  the  regulations  have 
been  adopted  by  Pennsylvania  and 
submitted  to  EPA.  Parallel  processing 
will  reduce  the  time  necessary  for  final 
approval  of  these  plan  revisions  by 
ttiree  to  four  months. 

Proposed  Action 

ihe  EPA  proposes  to  approve  the 
submitted  kraft  pulp  mill  regulations,  but 
final  action  will  occur  only  after  all 
submitted  comments  are  reviewed. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  5  U.S.C.  605(b),  the 
Administrator  has  certified  that  plan 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  (See  46  FR 
8709). 

List  of  Subjects  in  40  CFR  Pari  62 

Air  pollution  control.  Fluoride, 
Administrative  practice  and  procedure. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements, 
Phosphate,  Aluminum,  Fertilizers,  Paper 
and  paper  products  industry.  Sulfuric 
oxides,  Sulfuric  acid  plants. 

\uthority:  42  U.S.C.  7401-7642. 
l;,.te:  April  29. 1987. 
\ivin  Morris, 

Acting  Regional  Adniinistatur. 
jFR  Doc  8--20424  Filed  9-3-87;  8:45  am] 

B'.LUNG  CODE  6560-50  M 


40  CFR  PART  721 
iOPTS-50562;FRL-3257-51 

l-Ctiioro-2-Bromoethane;  Proposed 
Determination  of  Significant  New  Use 

AGENCY:  F.nvironmental  Protection 
A.;,ru;y  (EPA). 
action:  Proposed  rule. 

SUMMARY:  EPA  is  nroposing  a  significant 
new  i;se  rule  (SNL'R)  under  section 
5(a)(2)  of  the  Toxic  Substances  Control 
.Act  (TSCA)  for  l-chloro-2-bromaethane 
(CBE)  (CAS  No.  107-04-fl).  The  Agency 
believes  that  this  substance  may  be 
hazardous  to  human  health  and/or  the 


environment  and  that  the  use  described 
in  this  proposed  rule  may  result  in 
significant  human  or  environmental 
exposure.  As  a  result  of  this  rule,  certain 
persons  who  intend  to  manufacture, 
import,  or  process  this  substance  for  a 
significant  new  use  would  be  required  to 
notify  EPA  at  least  90  days  before 
commencing  that  activity.  The  required 
notice  would  provide  EPA  with  the 
opportunity  to  evaluate  the  intended  use 
and,  if  necessary,  prohibit  or  limit  that 
activity  before  it  occurs. 

DATE:  Written  comments  should  be 
submitted  to  EPA  by  October  5, 1987. 

ADDRESS:  Since  some  comments  are 
expected  to  contain  confidential 
business  information  (CBI),  all 
comments  should  be  sent  in  triplicate  to: 
Document  Control  Officer  (TS-790). 
Office  of  Toxid  Substances, 
Environmental  Protection  Agency,  Rm. 
E-209,  401  M  Sit..  SW.,  Washington,  DC 
20460. 

Comments  should  include  the  docket 
control  number  OPTS-50562. 
Nonconfidential  comments  and 
sanitized  versions  of  confidential 
comments  received  on  this  proposed 
rule  will  be  avuilable  for  reviewing  and 
copying  from  d  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal  holidays, 
in  Rm.  NE-GCI04  at  the  address  given 
above.  For  further  information  on 
submitting  comments  containing 
confidential  d^ta,  see  Unit  X  of  this 
preamble. 

FOR  FURTHER  INFOR'/IATION  CONTACT 
Edward  A.  Kiem,  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agincy,  Rm.  E-543,  401  M  St., 
SW.,  Washington,  DC  20460,  Telephone: 
(202)  554-140i 

SUPPLEMENTAttY  INFORMATION:  The 
proposed  Sigi<ficant  New  Use  Rule 
(SNUR)  for  l-6hloro-2-bromoethane 
would  require  persons  to  notify  EPA  at 
least  90  days  before  commencing  the 
manufacture,  import,  or  processing  of 
CBE  for  any  uj>e. 


I.  Authority 

Section  5(a)(2)  of  TSCA  (15  U.S.C. 
2604(a)(2))  authorizes  EPA  to  determine 
that  a  use  of  a  chemical  substance  is  a 
"significant  new  use."  The  Agency  must 
make  this  determination  by  rule  after 
considering  all  relevant  factors, 
including  those  listed  in  section  5(a)(2). 
Once  EPA  determines  that  a  use  of  a 
chemical  substance  is  a  significant  new 
use,  section  5|a)(l)(B)  of  TSCA  requires 
persons  to  submit  a  notice  to  EPA  at 
least  90  days  before  they  manufacture, 
import,  or  prqcess  the  substance  for  that 
use. 


Persons  subject  to  this  SNUR  would 
comply  with  the  same  notice 
requirements  and  EPA  regulatory 
procedures  as  submitters  of 
premanufacture  notices  (PMNs)  under 
section  5(a)(1)(A)  of  TSCA.  In  particular, 
these  requirements  include  the 
information  submission  requirements  of 
section  5(b)  and  (d)(1),  the  exemptions 
authorized  by  section  5(h)(1),  (2),  (3), 
and  (5),  and  the  regulations  at  40  CFR 
Part  720.  Once  EPA  receives  a  SNUR 
notice,  the  Agency  may  take  regulatory 
action  under  section  5(e),  5(f).  6,  or  7  to 
control  the  activities  for  which  it  has 
received  a  SNUR  notice.  If  EPA  does  not 
take  action,  section  5(g)  of  TSCA 
requires  the  Agency  to  explain  in  the 
Federal  Register  its  reasons  for  not 
taking  action. 

Persons  who  intend  to  export  a 
substance  identified  in  a  proposed  or 
final  SNUR  are  subject  to  the  export 
notification  provisions  of  TSCA  section 
12(b).  The  regulations  that  interpret 
section  12(b)  appear  at  40  CFR  Part  707. 
Persons  who  intend  to  import  a  chemical 
substance  are  subject  to  the  TSCA 
section  13  import  certification 
requirements,  which  are  codified  at  19 
CFR  12.118  through  12.127  and  127.28. 
Persons  who  import  a  substance 
identified  in  a  final  SNUR  must  certify 
that  they  are  in  compliance  with  the 
S.NUR  requirements.  The  EPA  policy  in 
support  of  the  import  certification 
requirements  appears  at  40  CFR  Part 
707. 

II.  Applicability  of  General  Provisions 

In  the  Federal  Register  of  September 
5, 1984  (49  FR  35011),  EPA  promulgated 
general  regulatory  provisions  applicable 
to  SNURs  (40  CFR  Part  721,  Subpart  A). 
The  general  provision?  are  discussed  in 
detail  in  that  Federal  Register  notice, 
and  interested  persons  should  refer  to 
that  document  for  further  information. 
On  April  22, 1986  (51  FR  15104),  EPA 
proposed  revisions  to  the  general 
provisions,  some  of  which  would  apply 
to  this  proposed  S.NUR. 

in.  Summary  of!  his  Proposed  Rule 

The  chemical  substance  which  is  the 
subject  of  this  proposed  SNUR  is  1- 
chloro-2-bromoethene  (CBE)  (CAS  No. 
107-04-0).  EPA  is  proposing  to  designate 
any  use  of  CBE  as  a  significant  new  use 
of  the  substance.  This  proposed  rule 
would  require  persons  who  intend  to 
manufacture,  import,  or  process  CBE  for 
any  use  to  notify  EPA  at  least  90  days 
before  such  manufacture,  import,  or 
processing. 

If  any  ongoing  uses  are  identified  for 
CBE,  EPA  may  issue  a  final  section  8(a) 
rule,  or  a  final  section  8(a)  rule  and 
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SNL'R  in  place  of  this  proposed  S-\L'R.  If 
EPA  decides  to  issue  a  final  section  8(aj 
rule  for  CBE.  the  requirements  specified 
in  40  CFR  Part  704.  Subpart  A.  would 
apply. 

IV.  Background 

A.  Production  and  Use  Data 

EPA  reviewed  both  the  TSCA 
Chemical  Substance  Inventory  data 
base  and  other  information  sources  to 
identify  current  manufacturers, 
importers,  and  processors  of  CBE 

Apparently.  CBE  is  no  lunger 
produced  in  the  L'ni'ed  States  and 
currently  there  are  no  commprcial  uses, 
though  small  amounts  are  imported  and 
used  for  research  and  development. 
Because  of  health  concerns  about  the 
chemical  substance,  substitutes  have 
been  found  for  commercial  applications. 
CBE  is  registered  under  the  Federal 
Insecti(-idt'.  Fungicide,  and  Rodenticide 
Act  (FIFRA)  (7  U.S.C.  136  ct  seq.)  for  use 
as  an  active  pesticide  ingredient  and  has 
been  used  in  the  United  States  as  a 
fumigant  for  fruits  and  vegetables. 
However,  there  is  no  evidence  that  CBE 
is  currently  used  as  a  pesticide  in  the 
United  States.  It  has  potential  use  in 
plant  growth  and  fruit  maturity 
enhancement  agents,  as  well  as  in 
agents  to  regulate  plant  metabolism. 
Such  uses  also  would  be  regulated  under 
FIFRA  CBE  can  be  used  as  a  solvent  for 
cellulose  esters  and  ethers  and  as  an 
intermediate  in  chemical  synthesis, 
especially  of  compounds  containing 
haloalkylamino  groups.  It  is  conceivable 
that  CBP^  could  also  be  used  as  a 
substitute  for  ethylene  dibromide  (EDB) 
and  ethylene  dichloride  (EDC)  as  a  lead 
scavenger  in  gasoline,  and  as  an 
intermediate  in  the  production  of 
numerous  pharmaceutical  agents,  such 
as  analgesics,  antihistamines,  and 
tranquilizers. 

B.  Health  Effects 

CBE  has  demonstrated  mutagenic 
activity  in  the  Ames  Salmonella  assay 
and  the  Chinese  hamster  ovary  cell 
HGPRT  assay.  It  also  showed  activity  in 
a  deoxyribonucleic  acid  (D.NA)  repair 
assay  with  E.  call  and  caused  in  vivo 
DNA  damage  in  mice  comparable  in 
degree  to  that  caused  by  EDB. 

No  studies  examining  the  relationship 
between  human  exposure  to  CBE  and 
the  incidence  of  human  cancer  were 
found  in  the  literature.  No  animal 
carcinogenicity  studies  on  CBE  were 
reported  in  the  literature.  However, 
based  on  its  mutagenic  activity  and 
structural  similarity  to  EDB,  CBE  is  a 
suspect  carcinogen  as  well  as  a 
potential  mammalian  mutagen.  For  these 
reasons,  EPA  has  concluded  that 


exposure  to  CBE  may  present  a  risk  of 
injury  to  human  health. 

C.  Exposure 

Although  present  exposure  to  CBE  is 
thought  to  be  minimal,  because  of  the 
high  probability  of  carcinogenic  activity 
implied  by  the  in  vitro  results  and  CBEs 
close  structural  analogy  to  the  known 
carcinogens  EDB  and  EDC,  there  is 
concern  for  exposures  from  any  future 
use  of  CBE. 

V.  Determination  of  Proposed 
Significant  New  Uses 

To  determine  what  would  constitute  a 
significant  new  use  of  CBE,  EPA 
considered  relevant  information  on  the 
toxicity  of  the  substance,  likely 
exposures  and  releases  associated  with 
possible  uses,  and  the  four  factors  listed 
in  section  5(a)(2)  of  TSCA.  Based  on 
these  considerations.  EPA  expects  to 
achieve  the  following  objectives  with 
regard  to  the  significant  new  use  that  is 
designated  in  this  proposed  rule: 

1.  The  Agency  wants  to  ensure  that  it 
would  receive  notice  of  any  company's 
intent  to  manufacture,  import,  or  process 
CBE  for  a  significant  new  use  before 
that  activity  begins.  Potential  uses  of 
CBE  as  a  solvent,  as  a  chemical 
intermediate,  or  as  a  substitute  for  EDB 
and  EDC  could  also  result  in  significant 
human  exposure.  Risk  from  these 
releases  cannot  be  assessed  without 
detailed  data  on  worker  exposure, 
potential  releases  to  the  environment, 
and  the  substance's  fate  in  thase  uses. 

2.  The  Agency  wants  to  ensure  that  it 
would  have  an  opportunity  to  review 
and  evaluate  data  submitted  in  a 
significant  new  use  notice  before  the 
notice  submitter  begins  manufacturing, 
importing,  or  processing  CBE  for  the 
significant  new  use. 

3.  The  Agency  wants  to  ensure  that  it 
would  be  able  to  regulate  prospective 
manufacturers,  importers,  or  processors 
of  CBE  before  a  significant  new  use  of 
this  substance  begins,  provided  that  the 
degree  of  potential  health  and 
environmental  risk  is  sufficient  to 
warrant  such  regulation. 

CBE  has  demonstrated  mutagenic 
activity  and  is  a  close  structural 
analogue  to  the  known  carcinogens  EDB 
and  EDC.  There  is  concern  that  CBE 
may  find  new  markets  and  that  this 
increased  usage  could  occur  without 
notification  of  appropriate  regulatory 
authorities.  CBE  is  not  subject  to  any 
federal  regulation  that  would  notify  the 
government  of  activities  that  might 
result  in  adverse  exposures  to  CBE  or 
provide  a  regulatory  mechanism  that 
could  protect  human  health  from 
potentially  adverse  exposures  before 
Ihey  occurred. 


EPA  believes  that  the  significant  new 
use  and  associated  manufacture,  import, 
or  processing  of  CBE  have  a  high 
potential  to  increase  the  magnitude  and 
duration  of  exposure  to  this  substance. 
Also,  given  the  toxicity  of  this  chemical 
substance,  the  reasonably  anticipated 
situations  that  could  result  in  exposure, 
and  the  lack  of  sufficient  existing 
regulatory  controls,  individuals  could  be 
exposed  to  CBE  at  levels  which  may 
result  in  adverse  effects. 

The  consideration  of  these  factors  has 
resulted  in  EPA's  decision  to  propose 
that  any  use  of  CBE  be  designated  a 
significant  new  use  of  this  chemical 
substance. 

VI.  Alternatives 

EPA  is  considering  alternative 
regulatory  actions  for  CBE. 

1.  One  alternative  is  to  promulgate  a 
section  8(a)  reporting  rule  for  this 
substance.  Under  such  a  rule,  EPA  could 
require  any  person  to  report  to  the 
Agency  when  they  manufacture,  import, 
or  process  CBE.  However,  the  use  of 
section  8(a)  rather  than  SNUR  authority 
would  have  several  drawbacks.  First, 
EPA  would  not  be  able  to  receive 
advance  notification  of  the  intended 
activity,  nor  would  it  be  able  to  take 
immediate  follow-up  regulatory  action 
under  section  5(e)  or  5(f)  as  it  can  under 
a  SNUR  to  prohibit  or  limit  the  activity. 
In  addition.  EPA  may  not  receive 
important  information  from  small 
businesses,  because  such  firms 
generally  are  exempt  from  section  8(a) 
reporting  requirements.  In  view  of  the 
level  of  health  and  environmental 
concern  for  CBE.  the  Agency  believes 
that  a  section  8(a)  rule  for  this  substance 
would  not  be  the  most  effective  choice. 
However,  if.  as  a  result  of  this  proposed 
rule,  any  ongoing  uses  are  identified  for 
CBE.  EPA  may  decide  to  issue  a  final 
section  8(a)  reporting  rule,  or  both  a 
final  8(a)  reporting  rule  and  a  SNUR. 

2.  The  Agency  also  has  the  authority 
to  regulate  substances  under  section  6  of 
TSCA.  However,  the  Agency  may 
regulate  under  section  6  only  if  there  is  a 
reasonable  basis  to  conclude  that  the 
manufacture,  importation,  processing, 
distribution  in  commerce,  use,  or 
disposal  of  a  chemical  substance  or 
mixture  "presents  or  will  present"  an 
unreasonable  risk  of  injury  to  human 
health  or  the  environment.  Presently, 
there  is  insufficient  information  about 
prospective  manufacturing,  importation, 
or  processing  operations,  or  human 
health  or  environmental  effects  to 
enable  EPA  to  make  a  conclusive 
determination  of  risk.  Therefore,  the 
Agency  is  not  able  at  this  time  to  take 
action  under  section  6  to  regulate  CBE. 
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VII.  Applicability  of  Proposed  Rule  to 
L'ses  Occurring  Before  Promulgation  of 
Final  Rule 

EP.A  believes  that  the  intent  of  section 
5|d)'l)(D)  is  best  served  by  designating  a 
use  as  a  significant  new  use  as  of  the 
proposal  date  of  the  SNUR  rather  than 
as  of  the  promulgation  of  the  final  rule, 
if  uses  begun  during  the  proposal  period 
of  a  SNL.'R  were  considered  ongoing, 
any  person  could  defeat  the  SNUR  by 
initiating  the  proposed  significant  new 
use  before  the  rule  became  final.  This 
would  make  it  extremely  difficult  for  the 
Agency  to  establish  SX'u'R  notice 
requirements. 

Thus,  persons  who  begin  commercial 
manufacture,  importation,  or  processing 
of  CBE  for  the  significant  new  use 
designated  in  this  proposed  rule 
between  proposal  and  promulgation  of 
the  S.Nl'R  would  have  to  cease  that 
activity  before  the  effective  date  of  the 
rule.  To  resume  their  activities,  these 
persons  would  have  to  comply  with  all 
applicable  SNUR  notice  requirements 
and  wait  until  the  notice  review  period, 
including  all  extensions,  expired. 

F.PA  recognizes  that  this 
interpretation  of  TSCA  may  disrupt  the 
commercial  activities  of  persons  who 
begin  manufacturing,  importing,  or 
processing  CBE  for  a  significant  new  use 
during  the  proposal  period  of  this  SNUR. 
However,  this  proposed  rule  constitutes 
notice  of  that  potential  disruption,  and 
persons  who  commence  the  proposed 
significant  new  use  prior  to 
promulgation  of  the  SNUR  do  so  at  their 
own  risl<. 

VIII.  Test  Data  and  Other  Information 

hi'A  recognizes  that  under  TSCA 
section  5(a)(2),  persons  are  not  required 
to  develop  any  particular  test  data 
before  submitting  a  significant  new  use 
notice.  Rather,  persons  are  required  only 
to  submit  test  data  in  their  possession  or 
control  and  to  describe  any  other  data 
known  to  or  reasonably  ascertainable 
by  them. 

However,  in  view  of  the  potential 
risks  that  may  be  posed  by  a  significant 
new  use  of  CBE,  EF'A  encourages  SNUR 
notice  submitters  to  conduct  tests  that 
would  permit  a  reasoned  evaluation  of 
risks  posed  by  this  substance  when 
utilized  for  an  intended  use.  SNUR 
notices  submitted  without 
accompanying  test  data  may  increase 
the  likelihood  that  EPA  would  take 
action  under  section  5(e). 

EPA  encourages  persons  to  consult 
with  the  Agency  before  selecting  a 
protocol  for  testing  the  substance.  As 
part  of  th's  optional  prenotice 
consultation.  EPA  will  discuss  the  test 
data  it  believes  necessary  to  evaluate  a 


significant  new  use  of  the  substance. 
Test  data  should  be  developed 
according  to  TSCA  Good  Laboratory 
Practice  Standards  at  40  CFR  Part  792. 
Failure  to  do  so  may  lead  the  Agency  to 
find  such  data  to  be  insufficient  to 
evaluate  reasonably  the  health  or 
environmental  effects  of  the  substance. 
EPA  urges  SNUR  notice  submitters  to 
provide  detailed  information  on  human 
exposure  and  environmental  release 
that  may  result  from  the  significant  new 
use  of  CBE.  In  addition,  EPA  encourages 
persons  to  submit  information  on 
potential  benefits  of  the  substance  and 
information  on  risks  posed  by  the 
substance  compared  to  risks  posed  by 
potential  substitutes. 

IX.  Economic  Analysis 

EPA  has  evaluated  the  potential  costs 
of  establishing  significant  new  use 
notice  requirements  for  potential 
manufacturers,  importers,  and 
processors  of  CBE,  The  Agency's 
complete  economic  analysis  is  available 
in  the  rulemaking  record  for  this 
proposed  rule  (OPTS- 50562). 

X.  Confidential  Business  Information 

Any  person  who  submits  comments 
claimed  as  CBl  must  mark  the  comments 
as  "confidential."  "trade  secret,"  or 
other  appropriate  designation. 
Comments  not  claimed  as  confidential 
at  the  itme  of  submission  will  be  placed 
in  the  public  version  of  the  rulemaking 
record.  Any  comments  marked  as 
confidential  will  be  treated  in 
accordance  with  the  procedures  in  40 
CFR  Part  2.  EPA  requests  that  any  party 
submitting  confidential  comments 
prepare  and  submit  a  sanitized  version 
of  the  comments  that  EPA  can  place  in 
the  public  record. 

XI.  Rulemaking  Record 

EPA  has  established  record  for  this 
rulemaking  (docket  control  number 
OPTS-50562J.  The  record  includes  basic 
information  considered  by  the  Agency  in 
developing  this  proposed  rule.  EPA  will 
supplement  the  record  with  additional 
information  as  it  is  received.  The  record 
now  includes  the  following: 

1.  This  proposed  rule. 

2.  The  economic  analysis  of  this 
proposed  rule. 

3.  A  summary  of  data  on  CBE 
prepared  by  Tracor  Jitco/Technical 
Resources,  Inc, 

The  Agency  will  accept  additional 
materials  for  inclusion  in  the  record  at 
any  time  between  this  proposal  and 
designation  of  the  complete  record,  EPA 
will  identify  the  complete  rulemaking 
record  by  the  date  of  promulgation,  A 
public  versiqn  of  this  record  containing 
sanitized  co*ies  from  which  CBI  has 
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been  deleted  is  available  to  the  public  in 
the  OTS  Public  Information  Office  from 
8  a.m.  to  4  p.m.,  Monday  through  Friday, 
except  legal  holidays.  The  OTS  Public 
Information  Office  is  located  in  Rm.  NE- 
G004,  401  M  St.,  SW..  Washington,  DC. 

XII.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  requires  a 
Regulatory  Impact  Analysis.  EPA  has 
determined  that  this  proposed  rule 
would  not  be  a  "major"  rule  because  it 
would  not  have  an  effect  on  the 
economy  of  Si 00  million  or  more,  and  it 
would  not  have  a  significant  effect  on 
competition,  costs,  or  prices.  While 
there  is  no  precise  way  to  calculate  the 
total  annual  cost  of  compliance  with  this 
rule.  EPA  estimates  that  the  reporting 
cost  for  submitting  a  significant  new  use 
notice  would  be  approximately  SI, 400  to 
$8,000.  EPA  believes  that,  because  of  the 
nature  of  the  rule  and  the  substance 
involved,  there  would  be  few  significant 
new  use  notices  submitted.  Furthermore, 
while  the  expense  of  a  notice  and  the 
uncertainty  of  possible  EPA  regulation 
may  discourage  certain  innovation,  that 
impact  would  be  limited  because  such 
factors  are  unlikely  to  discourage  an 
innovation  that  has  high  potential  value. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  as  required  by 
Executive  Order  12291. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  605  (bj),  EPA  has  determined 
that  this  proposed  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  businesses.  The  Agency 
cannot  determine  whether  parties 
affected  by  this  proposed  rule  are  likely 
to  be  small  businesses.  However.  EPA 
expects  to  receive  few  S.NUR  notices  for 
the  substance  since  the  Agency  has  no 
evidence  of  recent  commercial 
manufacture,  import,  or  processing  of 
CBE.  Therefore,  EPA  believes  that  the 
number  of  small  businesses  affected  by 
this  proposed  rule  would  not  be 
substantial,  even  if  ail  of  the  S.NUR 
notice  submitters  were  small  firms. 

C.  Paperwork  Reduction  Act 

OMB  has  approved  the  information 
collection  requirements  contained  in  this 
proposed  rule  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.)  and  has  assigned 
OMB  control  number  2070-0038  to  this 
proposed  rule.  Comments  on  these 
requirements  should  be  submitted  to  the 
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Office  of  Informution  and  Regulaotry 
Affairs  of  0MB,  marked  "Attention: 
Desk  Officer  for  EPA."  The  final  rule 
package  will  respond  to  any  0MB  or 
public  comments  on  the  information 
collection  requirements. 

List  of  Subjects  in  40  CFR  Part  721 

Chemicals,  Environmental  protection, 
Hazardous  substances.  Recordkeeping 
and  reporting  requirements,  significant 
new  uses. 

Dated:  August  25. 1987, 

John  A.  Moore, 

Assistuiii  Administrator  forPesticides-and 
Toxic  Substances. 

Therefore,  it  is  proposed  that  40  CFR 
Part  721  be  amended  as  follows: 

PART  721— [AMENDED) 

1.  The  authority  citation  for  Part  721 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  2604  and  2607. 

2.  By  adding  new  §  721.648  to  read  as 
follows: 

§  721.648     1-Chloro-2-bromoethane. 

(a)  Chemical  substance  and 
significant  new  use  subject  to  reporting. 

(1)  The  chemical  substance  l-chloro-2- 
bromoethane  (CAS  No.  107-04-0)  is 
subject  to  reporting  under  this  section 
for  the  significant  new  use  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  use  is:  any  use. 

(b)  Specific  requirements.  The 
provisions  of  Subpart  A  of  this  Part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Persons  who  must  report.  Section 
721.5  applies  to  this  section  except  for 
§  721.5(a)(2).  A  person  who  intends  to 
manufacture,  import,  or  process  for 
commercial  purposes  the  substance 
identified  in  paragraph  (a)(1)  of  this 
section  and  intends  to  distribute  the 
substance  m  commerce  must  submit  a 
significant  new  use  notice. 

(2)  [Reserved] 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2070-0038) 
|FR  Doc.  87-20418  Filed  9-3-87:  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

I  MM  Docket  No.  87-332,  RM-5751] 

Radio  Broadcasting  Services;  Oildaie, 
CA 

AGENCY:  Federal  Communications 

Co;nmission. 

action:  Proposed  rule. 


SUMMARY:  This  document  requests 
comments  on  a  petition  by  Buckley 
Broadcasting  Corporation,  proposing  the 
substitution  of  FM  Channel  237B1  for 
Channel  237A  at  Oildale,  CA,  and 
mofidicalion  of  the  license  of  Station 
KLLY(FM)  accordingly,  to  provide  that 
community  with  its  first  wide  coverage 
area  FM  service. 

DATES:  Comments  must  be  filed  on  or 
before  October  19. 1987,  and  reply 
comments  on  or  before  November  3, 

1987. 

ADDRESS:  Federal  Communications 
Commission,  Washington.  DC  20-554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Martin 
R.  Leader,  Esq..  John  Joseph  McVeigh, 
Esq..  Fisher.  Wayland.  Cooper  &  Leader. 
1255-23rd  Street'NW..  Washington.  DC 
2003"- 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  V.  Joyner,  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summ.ary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
87-332.  adopted  August  5.  1987,  and 
released  August  28.  1987.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1  415  and  1.420, 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Mark  N.  Lipp, 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
|FR  Doc.  87-20437  Filed  9-3-87:  8:45  am] 
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47  CFR  Part  73 

I  MM  Docket  No.  87-331,  RM-&867I 

Radio  Broadcasting  Services;  L  Anse, 
Ml 

agency:  Federal  Communications 

Commission. 


ACTION:  Proposed  rule. 


SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  Aaron  ] 
Coffey,  proposing  the  allocation  of  FM 
Channel  291C2  to  L'Anse,  Michigan,  as 
that  community's  first  FM  broadcast 
service.  Concurrence  of  the  Canadian 
government  is  required  for  the  allotment 
of  FM  Channel  291 C2  at  L'Anse. 

dates:  Comments  must  be  filed  on  or 

before  October  19.  1987,  and  reply 
comments  on  or  before  .November  3, 
1987. 

ADDRESS:  Federal  Communications 
Commission,  Washington.  DC  20554,  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Lauren  A.  Colbv.  10  E  Four;'i 
Street,  P,0,  Box  113,  Frederick. 
Maryland  21701,  (Counsel  for  the 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  MaSS  Media 
Bureau.  (202)  634-6530 

SUPPLEMENTARY  INFORMATION:  This  IS  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
87-331,  adopted  August  5.  1987.  and 
released  August  28,  1987.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800. 
2100  M  Street,  NW„  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  4"  CFR 
1,415  and  1.420. 
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List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Fc(ler;il  Communications  Commission. 
Mark  N.  Lipp, 

Chivf.  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

(FR  Doc,  87-20438  Filed  ^-3-87;  845  am| 

BILLING  CODE  6712-01-111 


47  CFR  Part  73 

I  MM  Docket  No.  87-341,  RM-5779) 

Radio  Broadcasting  Services;  Wichita 
Falls,  TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  This  document  requests 
comments  on  a  petition  by  Wichita  Falls 
Communications,  licensee  of  Station 
KTLT(FM).  Channel  292A.  Wichita  Falls, 
Texas,  proposing  the  substitution  of 
Channel  292C2  for  292A  at  Wichita  Falls 
and  modification  of  its  license  to  specify 
the  higher  class  frequency.  The  proposal 
would  provide  a  fourth  wide  coverage 
area  FM  station  at  Wichita  Fails. 

DATES:  Comments  must  be  filed  on  or 

before  October  19.  1987.  and  reply 
comments  on  or  before  November  3. 
198". 

ADDRESS:  Federal  Communications 
Com.mission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Edward  W. 
Hummers.  Jr..  Esquire.  Frank  R.  Jazzo. 
E;squire,  Fletcher,  Heald  &  Hildreth,  1225 
Connecticut  Avenue  \W.,  Suite  4U0. 
Washington.  DC  2CK)36  (Counsels  to 
petitK)ner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Patncia  Rawlmgs.  (202)  634-65,30. 
SUPPLEMENTARY  INFORMATION:  This  IS  a 

summ.ary  of  the  Commission's  Notice  of 
Proposed  Rule  M.iking,  MM  Docket  No. 
87-341,  adopted  August  3.  1987.  and 
released  August  28.  1987.  The  full  text  of 
this  Com.m.ission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  .\W..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  85~-3800, 
2100  M  Street  \W..  Suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 


Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  SubjecU  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

Mark  N.  Lipp, 

Chief.  Allocations  Branch.  Mass  Media 

Bureau. 

(FR  Doc.  87-20439  Filed  9-3-87;  8:45  am] 

BILLING  CODE  6^^2^^0^-H 


47  CFR  Part  80 

[PR  Docket  No.  87-275;  FCC  87-255] 

Maritime  Services 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rules. 

summary:  The  amended  rules  would 
designate  VHF  marine  channel  13  in  lieu 
of  channel  16  as  the  bridge-to-bridge 
channel  on  the  Great  Lakes.  This 
proposal  is  in  keeping  with  informal 
coordination  between  the  Canadian  and 
r  S  Coast  Guards. 

DATES:  Comments  must  be  received  on 
or  before  October  13. 1987  and  reply 
comments  must  be  received  on  or  before 
October  28.  1987. 

ADDRESS:  Federal  Communications 
Commission.  1919  M  Street,  NW., 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

[im  Shaffer  (202)  632-7197  or  Maureen 
Cesaitis  (202)  832-7175.  Federal 
Communications  Commission.  Private 
Radio  Bureau.  Washington.  DC  20554. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  adopted  July  24, 
1987  and  released  August  24, 1987.  The 
complete  text  of  the  Commission 
decision  including  the  rule  amendments 
is  available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230].  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  of  this  proposal  including 
the  rule  amendments  may  also  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Services.  Inc..  (202)  857-3800,  2100  M 


Street,  NW.,  Suite  140.  Washington,  DC 
20037, 

Summary  of  Notice  of  Proposed  Rule 
Making 

1.  The  Vessel  Bridge-to-Bridge 
Radiotelephone  Act  requires  that  the 
Commission  designate  a  specific 
frequency  to  be  used  in  US.  waters  by 
approaching  vessels  to  communicate 
their  intentions  to  one  another.  VHF 
marine  channel  13  has  been  designated 
for  this  purpose.  However,  the  Great 
Lakes  were  exempted  from  the  terms  of 
the  Bridge-to-Bridge  Act  because  under 
the  Great  Lakes  Radio  Agreement 
channel  16.  the  distress,  safety  and 
calling  channel,  is  also  used  for  bridge- 
to-bridge  com.munications.  Increasing 
congestion  on  channel  16  prompted  the 
Canadian  Coast  Guard  and  the  U.S. 
Coast  Guard  to  discuss  designating 
channel  13  as  the  bridge-to-bridge 
frequency.  As  a  result  of  these 
negotiations,  the  Commission  and  the 
Canadian  Department  of 
Communications  are  preparing 
companion  proposals  that  would 
specifically  designate  channel  13  as  the 
bridge-to-bridge  frequency  in  the  Great 
Lakes. 

2.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605.  it  is 
certified  that  the  amended  rules  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
only  vessels  affected  by  the  rule  change 
are  those  subject  to  the  Great  Lakes 
Radio  Agreement. 

3.  The  rule  amendments  contained 
herein  have  been  analyzed  with  respect 
to  the  Paperwork  Reduction  Act  of  1980 
and  found  to  impose  no  new  information 
collection  and  record  keeping 
requirement. 

4.  This  Notice  of  Proposed  Rule 
Making  is  issued  under  the  authority  of 
47  U.S.C.  154(i)  and  303(r). 

The  authority  citation  for  Part  80 
continues  to  read  ai  follows: 

Aufhority:  Sees.  4,  303  48  Stat.  1066. 1082. 
as  amended:  47  U.S.C.  154,  303.  unless 
othewise  noted.  Interpret  or  apply  48  Stat. 
1064-1068. 1081-1105.  as  amended:  47  U.S.C. 
151-155.  301-609:  3  UST  4726,  12  UST  2377. 
unless  otherwise  noted. 

5.  A  copy  of  this  Notice  of  Proposed 
Rule  Making  will  be  served  on  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Subjects  in  47  CFR  Part  80 

Bridge-to-bridge,  Canada.  Great 
Lakes. 


UM  I 
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Federal  Communications  Commission. 
William  J.  Tricarico, 

Secretory. 

|f-"R  Doc.  87-20436  Filed  9-3-87;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49CFR  Part  172 

I  Docket  No.  HM-126C;  Notice  No.  87-10  i 

Emergency  Response  Communication 
Standards;  Extension  of  Comments 
Period  and  Corrections 

agency:  Resedrch.  and  Special  Programs 
.Adnunistration  [RSP.M.  DOT. 
ACTION:  .\otire  of  propfjsed  r;:lemaking: 
Extension  of  cjnimt'ni  period. 
corrections. 

summary:  On  August  20,  1987  RSPA 

published  a  notice  of  proposed 
ralemalMng  (.N'PRM)  m  the  Federal 
Register  (52  PR  31486).  The  NPRM 

proposed  to  amend  the  Hdzardous 


Materials  Regulations  (HMR)  by 
requiring  additional  emergency  response 
information  on  shipping  papers  and 
placement  of  response  action 
information  in  all  places,  including 
vehicles,  where  hazardous  materials  are 
transported  in  commerce.  This 
document  extends  the  comment  period 
and  makes  two  corrections  to  the 
NPRM. 

date:  By  this  document,  RSPA  extends 
the  comment  period  of  Notice  No.  87-10 
from  September  21, 1987  to  December 
22   198". 

FOR  FURTHER  INFORMATION  CONTACT: 
l.ee  Jackson.  (202)  366-4488,  Office  of 
Hazardous  ?vlaterials  Transportation. 
RSPA.  Washington,  DC  20590. 

SUPPLEMENTARY  INFORMATION: 

KfrTf-.se:'tH';\  cs  !:f  \i-.r:nus  industries 
and  corporations  have  contracted  RSPA 
stating  that  additional  time  is  necessary 
to  fully  evaluate  the  proposals  contained 
in  the  NPRM.  RSPA  agrees  that 
additional  time  should  be  pro\  ided  to 
interested  persons  so  that  they  are 
afforded  adequate  time  to  comment  on 
the  proposals.  Therefore,  RSPA  is 
extending  the  closing  date  for  comments 


on  Notice  No.  87-10  to  December  22, 
1987.  In  addition,  RSPA  is  correcting  two 
errors  which  appeared  in  the  NPRM. 

In  Docket  No.  HM-126C,  Notice  No. 
87-10,  which  begins  on  page  31486  of  the 
August  20, 1987  Federal  Register,  the 
following  are  corrected: 

1,  On  page  31490.  in  the  third  line  of 
the  second  column,  the  reference  to 
"Section  1910.1200"  is  changed  to  read 
"Section  1910.120". 

2.  In  §  172.301  (c)  introductory  text  on 
page  31493,  the  first  sentence  in  the  first 
column  is  changed  to  read:  "If  the 
hazardous  material  is  a  mixture  of  two 
or  more  hazardous  materials,  the 
technical  name  of  at  least  two 
components  most  predominantly 
contributing  to  the  hazard  or  hazards  of 
the  mixture  must  be  marked  in 
parentheses  immediately  following  the 
proper  shipping  name." 

Issued  in  Washington,  DC  on  August  31. 
1987. 

Alan  I  Kibrr;-, 
Director.  Office  of  Hazardous  Materials 

Transportation 

(FR  Doc  87  .■  -  se  1^  led  9-3-87;  8:45  am) 
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This   section   of  the   FEDERAL   REGISTER 
contains  documents  ottier  ttian   rules   or 
proposed   rules   that  are  applicable   to   the 
public.   Notices   of   heanngs  and 
investigations,   committee   meetings,   agency 
decisions   and   rulings,   delegations   of 
authonty,   filing   of   petitions  and 
applications  and   agency   statements   of 
organization   and   functions   are  examples 
of  documents  appeanng   in   this   section 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Review  of  the  United  States  Sugar 
Import  Quota  Systetn 

agency:  Office  of  the  Secretary.  USDA. 
action:  Notice. 

summary:  This  notice  sets  forth  the 
annual  dete.Tnir.dtion  of  the  Secretary  of 
•Agriculture  concerning  the  continued 
operation  of  the  U.S.  sugar  import  quota 
system  established  by  Presidential 
Proclamation  4941  of  May  5.  1982  (47  FR 
19661). 

FOR  FURTHER  INFORMATION  CONTACT: 

lohn  Nuttall.  Chief.  Sugar  Group. 
Foreign  Agricultural  Service,  Room  6095. 
South  Building.  Department  of 
Agriculture,  Washington,  DC  20250, 
Telephone:  (202)  447-2916. 

SUPPLEMENTARY  INFORMATION:  In 

arcordance  with  p  irigraph  (f]  of 
Headnote  3.  subp  irt  A,  part  10,  schedule 
1  nf  the  Tariff  Schedules  of  the  United 
States  (TSUS).  the  Secretary  of 
.•■\griculture  has  consulted  with  the  U.S. 
Trade  Representative,  the  Department  of 
State,  and  other  concerned  agencies  on 
the  operation  of  the  sugar  import  quota 
system  established  under  the  authority 
of  Headnotes  2  and  3  of  subpart  A  of 
part  10  of  schedule  1  of  the  TSUS,  the 
now-expired  international  Sugar 
Agreement,  1977,  Implementation  Act, 
and  Section  201  of  the  Trade  E.xpansion 
Act  of  1962.  After  reviewing  the 
operation  of  the  sugar  import  quota 
system,  the  Secretary  of  .Agriculture  has 
determined  that  the  system  should  be 
continued  in  effect  in  order  to  give  due 
consideration  to  the  interests  in  the 
United  States  sugar  market  of  domestic 
producers  and  materially  affected 
contracting  parties  to  the  General 
Agreement  on  Tariffs  and  Trade 
IGATT).  The  rationale  for  this  decision 
is  based  on  the  following  analysis. 


A.  Current  World  and  U.S.  Sugar  Market 
Situation 

World  sugar  production  for  1986/87 
once  again  exceeded  consumption.  This 
has  been  the  case  for  every  year  in  the 
1980's.  As  a  result,  the  world  sugar 
market  continues  to  be  depressed. 
World  production  in  1986/87  is 
estimated  at  101.7  million  metric  tons, 
while  consumption  is  estimated  at 
around  100.0  million  metric  tons.  Ending 
stocks  shoiild  increase  by  1.7  million 
metric  tons  and  will  continue  to  exceed 
40  percent  of  estimated  consumption. 
The  continued  high  stock  levels  will 
prevent  any  sustained  recovei7  in  world 
sugar  prices.  Accordingly,  the  world 
price  (f.o.b.8..  Caribbean,  No.  11  spot 
contract  as  published  by  the  New  York 
Coffee,  Sugar  and  Cocoa  Exchange) 
averaged  6.72  cents  per  pound  during 
the  January  1,  1987  through  July  31, 1987 
period,  compared  to  6.49  cents  per 
pound  during  the  same  period  of  the 
previous  year,  and  prices  recently  have 
dropped  to  as  low  as  5.03  cents  per 
pound,  U.S.  centrifugal  sugar  production 
is  estimated  at  6.75  million  short  tons 
(6.13  million  metric  tons),  and  domestic 
utilization  is  expected  to  be  7.85  million 
short  tons  (7.13  million  metric  tons). 

During  the  period  January  1, 1987 
through  August  15, 1987.  686,901  short 
tons  were  charged  against  the  quotas  for 
the  39  countries  which  have  allocations 
totalling  1,001.430  short  tons.  The 
domestic  price  of  raw  sugar  (c.i.f.,  duty 
and  fee  paid.  No.  14  contract  nearby 
futures.  January  1, 1987  through  July  31, 
1987,  as  published  by  the  New  York 
Coffee,  Sugar  and  Cocoa  Exchange) 
averaged  21.85  cents  per  pound  for  the 
first  seven  months  of  the  quota  year. 

B.  Outlook  for  World  and  U.S.  Sugar 

Market 

World  centrifugal  sugar  production 
and  consumption  may  be  close  to  being 
balanced  in  1987/88.  Prospective 
production  increases  around  the  world 
coupled  with  a  moderate  increase  in 
consumption  indicate  that  there  will  not 
be  a  dramatic  change  in  world  stocks  in 
1987/88.  However,  large  world  sugar 
stocks  will  continue  to  prevent  a 
substantial  recovery  in  prices.  This  is 
relfected  in  world  sugar  futures  prices 
which  currently  range  from  5.2  cents  per 
pound  for  contracts  due  in  September 
1987  to  7.1  cents  per  pound  for  contracts 
due  to  mature  in  October  1988. 


UM  I 


Given  these  factors,  we  anticipate 
that  world  prices  will  remain  at  levels 
that  make  it  impossible  to  achieve 
market  conditions  that  give  due 
consideration  to  the  interests  of 
domestic  producers  in  the  U.S.  sugar 
market  without  a  continuation  of  the 
current  sugar  import  quota  system. 

Notice 


In  accordance  with  paragraph  (f)  of 
Headnote  3,  subpart  A.  part  10.  schedule 
1  of  the  TSUS,  I  have  determined  that 
the  continued  operation  of  paragraphs 
(b).  (c).  (d)  and  (e)  of  Headnote  3  gives 
due  consideration  to  the  interests  in  the 
U.S.  sugar  market  of  domestic  producers 
and  materially  affected  contracting 
parties  to  the  GATT,  and  that  paragraph 
(9)  of  that  headnote,  which  would  allow 
entry  of  sugar  into  the  United  States  of 
not  to  exceed  6,90  million  short  tons, 
would  not  give  due  consideration  to 
such  interests. 

Signed  at  Washington,  DC.  on  August  31, 
1987. 


Peter  Meyers, 

A  cting  Secretary  of  Agriculture. 

(FR  Doc.  87-20392  Filed  9-1-87;  12:04  pm] 

BILLING  CODE  341O-10-M 


COMMISSION  ON  CIVIL  RIGHTS 

Meetings;  Arizona  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U,S,  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Arizona  Advisory 
Committee  to  the  Commission  will 
convene  at  1:00  p,m.  and  adjourn  at  4:00 
p.m.,  on  September  23,  1987,  at  the 
Woolley's  Petit  Suites,  3211  East  Pinchot 
Street,  Phoenix,  Arizona  65018.  The 
purpose  of  the  m.eeting  is  to  plan 
activities  and  piogramming  for  the 
com.ing  year. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  John  While  or 
Philip  Montez,  Director  of  the  Western 
Regional  Division  (213)  894-3437.  (TDD 
213/894-0508).  Hearing  impaired 
persons  who  will  attend  the  meeting  and 
require  the  services  of  a  sign  language 
interpreter,  should  contact  the  Regional 
Office  at  least  five  (5)  working  days 
before  the  scheduled  date  of  the 
meeting. 
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The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  September  1, 

198~, 

Susan  J.  Prado, 

Acting  Staff  Director. 

IFR  Doc.  87-20395  Filed  9-3-87;  8:45  am] 

BILLING  CODE  6J3S-01-|yl 


Meetings;  Colorado  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights. 
that  a  Subcommittee  of  the  Colorado 
Advisorj'  Committee  to  the  Commission 
will  convene  at  9.30  a.m.  and  adjourn  at 
3:30  p.m.  on  September  8,  1987.  at  the 
Pueblo  Holiday  Inn,  4(X)1  North 
Elizabeth,  Pueblo,  Colorado  81008.  The 
purpose  of  the  meetmg  is  to  gather 
information  on  the  impact  in  Colorado 
of  the  implementation  of  the 
Immigration  Reform  and  Control  Act. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Maxine  Kurtz, 
or  Philip  Montez,  Director  of  the 
Western  Regional  Division  (213)  894- 
3437,  (TDD  213/894-0508),  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Office  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC.  August  31. 1987. 
Susan  ).  Prado, 
Acting  Staff  Director. 
(FR  Doc.  87-20397  Filed  9-3-87;  8:45  am) 

BILLING  CODE  6335-01-M 


Meetings;  Colorado  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U,S,  Commission  on  Civil  Rights, 
that  a  Subcommittee  of  the  Colorado 
Advisory  Committee  to  the  Commission 
will  convene  at  9:00  a.m.  and  adjourn  at 
12.00  Noon  on  September  9.  1987.  at  the 
Ouray  Room,  Sky  Ute  Lodge,  Southern 
Ute  Reservation,  Ignacio,  Colorado 
81137.  The  purpose  of  the  meeting  is  to 
gather  information  on  the  impact  in 
Colorado  of  the  implementation  of  the 
Immigration  Reform  and  Control  Act. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 


Committee  Chairperson.  Maxine  Kurtz, 
or  Philip  Montez.  Director  of  the 
Western  Regional  Division  (213)  894- 
3437,  (TDD  21 3 '894-0508).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  office  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC.  August  31, 1987. 
Susan  ].  Prado, 

.Acting  Staff  Director. 

[FR  Doc.  87-20399  Filed  9-3-87;  8:45  am) 

BILLING  CODE  6335-01-M 


Meetings;  Colorado  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  Subcommittee  of  the  Colorado 
Advisory  Committee  to  the  Commission 
will  convene  at  2:00  p.m.  and  adjourn  at 
5:00  p.m.  on  September  9, 1987.  at  the 
Countv  Commission  Room.  109  West 
Mam.Cortez.  Colorado  81321.  The 
purpose  of  the  meeting  is  to  gather 
information  on  the  impact  in  Colorado 
of  the  implementation  of  the 
Immigration  Reform  and  Control  Act. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson.  Maxine  Kurtz, 
or  Philip  Montez.  Director  of  the 
Western  Regional  Division  (213)  894- 
3437,  (TDD  213/894-0508).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  office  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  August  31. 1987. 
Susan  ].  Prado, 

Acting  Staff  Director. 

[FR  Doc  87-20396  Filed  9-3-87;  8:45  am) 

BILLING  CODE  6335-01-M 


Meetings:  Colorado  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  the  Colorado  Advisory  Committee 
to  the  Commission  will  convene  at  9:00 
a.m.  and  adjourn  at  5:00  p.m.  on 


September  10. 1987  and  reconvene  at 
9:00  a.m.  and  adjourn  at  12  noon  on 
September  11.  1987.  at  the  Radisson 
Hotel.  1550  Court  Place.  Denver. 
Colorado  80202.  The  purpose  of  the 
meeting  is  to  gather  information  on  the 
impact  in  Colorado  of  the 
implementation  of  the  Immigration 
Reform  and  Control  Act. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson.  Maxine  Kurtz, 
or  Philip  Montez.  Director  of  the 
Western  Regional  Division  (213)  894- 
3437,  (TDD  213  '894-0508).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  office  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  August  31. 1987. 
Susan  ).  Prado, 
Acting  Staff  Director. 
(FR  Doc.  87-20398  Filed  9-3-87;8:45  am] 
BILLING  CODE  633S-S1-M 


Colorado  Advisory  Committee:  Public 
Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  Subcommittee  of  the  Colorado 
Advisory  Committee  to  the  Commission 
will  convene  at  10:00  a.m.  and  adjourn 
at  4:30  p.m.  on  September  9. 1987.  at  the 
Greeley  Holiday  Inn.  609  8th.  Avenue. 
Greeley.  Colorado  80631.  The  purpose  of 
the  meeting  is  to  gather  information  on 
the  impact  in  Colorado  of  the 
implementation  of  the  Immigration 
Reform  and  Control  Act. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson.  Maxine  Kurtz, 
or  Philip  Montez,  Director  of  the 
Western  Regional  Division  (213)  894- 
3437,  (TDD  213/894-0508).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  leanguage  interpreter,  should 
contact  the  Regional  office  at  least  five 
(5)  working  days  before  the  scheduled 
date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 
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Dated  at  Washington.  DC,  August  31,  1987. 

Susan  J.  Prado, 

Ac  :.!i^Staf'' Director. 

IP'R  Doc.  87-204(X)  Filed  9-3-87.  8:45  am] 

BILLING  CODE  633S-01-M 


Colorado  Advisory  Committee;  Public 
Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  Subcommittee  of  the  Colorado 
Advisory  Committee  to  the  Commission 
will  convene  at  9:30  a.m.  and  adjourn  at 
3:30  p.m.  on  September  8,  1987.  at  the 
Grand  Junction  Holiday  Inn.  755  Horizon 
Dr..  Grand  )unction.  Colorado  81506.  The 
purpose  of  the  meeting  is  to  gather 
information  on  the  impact  in  Colorado 
of  the  i.mplementdtion  of  the 
Immigration  Reform  and  Control  Act. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Maxine  Kurtz, 
or  Philip  Montez,  Director  of  the 
Western  Regional  Division  (213)  894- 
.)437.  (TDD  213,/894-0508).  Hearing 
impaired  pe.rsons  who  will  attend  the 
m.eeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  office  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  m.eeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  August  31, 1987 

Susan  ].  Prado, 

Acting  Staff  Director. 

1!'R  Doc.  87-20401  Filed  9-3-67;  8:45  am) 

BILLING  CODE  S3a5-01-M 


Nebraslta  Advisory  Committee;  Public 
Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Nebraska  Advisory 
Committee  to  the  Commission  will 
convene  at  10:iJO  a.m.  and  adjourn  at 
4:(X)  p.m.,  on  September  18, 1987,  at  the 
Scottbbluff  Inn,  1901  21st  Avenue. 
Scottsbluff,  Nebraska.  The  purpose  of 
the  meeting  is  to  hear  presentations  on 
the  status  of  civil  rights  in  Nebraska. 
Presenters  include  representatives  of  the 
Scottsbluff  Police  Department.  Scotts 
Bluff  Sheriff  Department.  Nebraska 
Mexican  American  Affairs  Commission. 
Scotts  Bluff  County  Clerk,  Nebraska 
Association  of  Farmworkers  and  the 
American  Indian  community.  In 
addition,  program  ideas  and  activities 
for  fiscal  year  1988  will  be  discussed. 


Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Comm.ittee  Chairperson,  Richard  F. 
Duncan,  or  Melvin  Jenkins,  Director  of 
the  Central  Regional  Division  (816)  374- 
5253,  (TDD  816/374-5009).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Division  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rule 
and  regulations  of  the  Commission. 

Dated  at  Wajhington,  DC,  September  1, 
1987. 

Susan  |.  Prado, 

Acting  Staff  Director. 

(PR  Doc.  87-20402  Filed  9-3-67:  8:45  am] 

BILLING  CODE  6336-01-M 


North  Dakota  Advisory  Committee; 
Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  North  Dakota 
Advisory  Committee  to  the  Commission 
will  convene  at  1:00  p.m.  on  September 
19, 1987,  at  the  Doublewood  Ramada 
Inn,  Board  Room,  1400  East  Interchange 
Avenue,  Bismark,  North  Dakota.  The 
purpose  of  the  meeting  it  to  plan 
activities  and  programming  for  the 
coming  year. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Modesto  Del 
Busto  or  Philip  Montez.  Director  of  the 
Western  Regional  Division  (213)  894- 
3437,  (TDD  213/894-0508).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Division  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rule 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC.  September  1. 

1987. 

Susan ).  Prado, 

Acting  Staff  Director. 

IFR  Doc.  87-20403  Filed  9-3-67:  8:45  am] 

BILLING  CODE  633S-01-M 


Tennessee  Advisory  Committee; 
Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Tennessee 
Advisory  Committee  to  the  Commission 


will  convene  at  1:00  p.m.  and  adjourn  at 
3:30  p.m..  on  September  23. 1987.  at  the 
Vanderbilt  Plaza  Hotel,  2100  West  End 
Avenue,  Nashville,  Tennessee.  The 
purpose  of  the  meeting  is  to  receive 
background  information  on 
desegregation  in  public  higher  education 
in  the  State  and  finalize  plans  for  a 
community  forum  on  that  subject. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  James  F. 
Blumenstein.  or  Melvin  Jenkins,  Director 
of  the  Central  Regional  Division  (816) 
374-5253,  (TDD  816/374-5009).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Division  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC.  September  1. 
1987. 


Susan  ].  Prado, 

Acting  Staff  Director, 

[FR  Doc.  87-20404  Filed  9-3-07:  8:45  am] 

BILLING  CODE  6335-01-M 


Utah  Advisory  Committee;  Public 
Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Utah  Advisory 
Committee  to  the  Commission  will 
convene  at  7:00  p.m.  and  adjourn  at  9:00 
p.m.  on  September  16,  1987  at  the 
Cotillion  A  Room,  Airport  Holidav  Inn, 
1659  W.  North  Temple,  Salt  Lake  City, 
Utah  84116.  The  purpose  of  the  meeting 
is  to  conduct  program  planning. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee  should  contact 
Committee  Member  Shu  H.  Cheng,  or 
Philip  Montez.  Director  of  the  Western 
Regional  Division  (213)  894-3437,  (TDD 
213/894-0508).  Hearing  impaired 
persons  who  will  attend  the  meeting  and 
require  the  services  of  a  sign  language 
interpreter,  should  contact  the  Regional 
office  at  least  five  (5)  working  days 
before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  August  31,  1987. 
Susan  I.  Prado, 
Acting  Staff  Director. 
[FR  Doc.  87-20405  Filed  9-3-87;  8:45  am] 

BILUNG  CODE  633&-01-M 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[P373) 

Marine  Mammals;  Permit  Modification; 
Dr.  Lanny  Cornell  and  Mr.  Edward 
Asper 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  §  216.33  (d)  and  [e) 
of  the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  Part  216),  Scientific  Research 
Permit  No.  549  issued  to  Dr.  Lanny  H. 
Cornell  and  Mr.  Edward  Asper.  1720 
South  Shores  Road,  San  Diego, 
California  92109,  on  June  3,  1986  (51  PR 
19883),  is  modified  as  follows: 
Section  A. 2  is  added; 

2.  An  unspecified  number  of 
specimens  taken  from  live  marine 
mammals  of  the  Order  Cetacea  and 
Pinnipedia  (except  walrus)  be  imported 
and  exported  for  research  purposes 
provided; 

(a)  The  specimens  are  taken  by 
scientists/veterinarians  for  usual  and 
customary  veterinary  or  curatorial 
purposes; 

(b)  The  specimens  are  taken  from 
animals  which  are  not  listed  as 
endangered,  threatened  or  depleted; 
Section  B.14  is  addedr 

14,  This  importation/exportation  shall 

be  conducted  for  the  purposes  set  forth 

in  the  application  and  modification 

request. 
This  modification  became  effective  on 

August  26.  1987. 
Documents  submitted  in  connection 

with  the  above  modification  are 

available  for  review  in  the  following 

offices: 

Office  of  Protected  Resources  and 
Habitat  Programs.  National  Marine 
Fisheries  Service,  1825  Connecticut 
Ave.,  NW.,  Room  805,  Washington. 
DC  20009; 

Director,  Southeast  Region,  National 
Marine  Fisheries  Service.  9450  Koger 
Boulevard,  St.  Petersburg,  Florida 
33702; 

Director.  Northwest  Region,  National 
Marine  Fisheries  Service,  7600  Sand 
Point  Way,  NE..  BIN  C15700,  Seattle, 
Washington  98115-0070: 

Director.  Southwest  Region,  National 
Marine  Fisheries  Service,  300  South 
Ferry  Street.  Terminal  Island. 
C.'^lifornia  90731; 

Director.  Northeast  Region,  National 
Marine  Fisheries  Service,  14  Elm 
Street,  Federal  Building,  Gloucester. 
Massachusetts  01930; 

Director,  Alaska  Region,  National 
Marine  Fisheries  Service.  P.O.  Box 
1668,  Juneau,  Alaska  99802;  and 


Director,  U.S.  Fish  and  Wildlife  Service, 
1000  Glebe  Road,  Room  611, 
Arlington,  Virginia  22201. 

Date:  August  26, 1987. 
Nancy  Foster. 

Director.  Office  of  Prelected  Resources  and 
Habitat  Programs,  National  Marine  Fisheries 

Service. 

[PR  Doc.  87-20413  Filed  9-3-87:  8:45  am] 

BILUNG  CODE  3S10-22-M 

IP8F) 

Marine  Mammals;  Issuance  of  Permit; 
Naval  Ocean  Systems  Center 

On  Il'.v  iO,  198".  notice  was  published 
in  the  Federal  Register  (52  FR  26056)  that 
an  application  had  been  filed  by  the 
Naval  Ocean  Systems  Center,  P.O.  Box 
997.  Kailua,  Hawaii  96734  for  a  permit  to 
import  four  (4)  false  killer  whales 
[Pseudorca  crassidens)  and  four  (4) 
Grampus  [Grampus  griseus)  from  Japan 
for  scientific  research. 

Notice  is  hereby  given  that  on  August 
28, 1987,  as  authorized  by  the  Marine 
Mammal  Protection  Act  of  1972  (16 
U.S.C.  1361-1407)  the  National  Marine 
Fisheries  Service  issued  a  Permit  for  the 
above  taking  subject  to  certain 
conditions  set  forth  therein. 

The  Permit  is  available  for  review  by 
interested  persons  in  the  following 
offices: 

Office  of  Protected  Resources  and 
Habitat  Programs,  National  Marine 
Fisheries  Service,  1825  Connecticut 
Avenue,  NW.,  Room  805.  Washington, 
DC  20009;  and 

Director,  Southwest  Region,  National 
Marine  Fisheries  Service.  300  South 
Ferry  Street,  Terminal  Island.  California 
90731-7415. 

Date:  August  28, 1987. 
Nancy  Foster, 

Director.  Office  of  Protected  Resources  and 

Habitat  Programs,  National  Marine  Fisheries 

Service. 

[FR  Doc.  87-20414  Filed  9-3-87;  8:45  am] 

BILUNG  CODt  3510-22-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Ctiicago  Board  of  Trade  Proposed 
Futures  Contract 

agency:  Commodity  Futures  Trading 

Commission. 

action:  Notice  of  availability  of  the 
terms  and  conditions  of  proposed 
commodity  futures  contract. 

summary:  The  Chicago  Board  of  Trade 
(  CBT")  has  applied  for  designation  as  a 
contract  market  in  the  CBOE  (Chicago 


Board  Options  Exchange)  50  Stock 
Index.  The  Director  of  the  Division  of 
Economic  Analysis  of  the  Commodity 
Futures  Trading  Commission 
("Commission"),  acting  pursuant  to  the 
authority  delegated  by  Commission 
Regulation  140.96,  has  determined  that 
publication  of  the  proposal  for  comment 
is  in  the  public  interest,  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons,  and  is  consistent 
with  the  purposes  of  the  Commodity 
Exchange  Act. 

date:  Comments  must  be  received  on  or 
before  November  3. 1987, 

address:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street,  N'W.,  Washington,  DC  20581. 
Reference  should  be  made  to  the  CBT 
CBOE  50  Stock  Index  futures  contract. 

FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Jaffe.  Division  of  Economic 
Analysis,  Commodity  Futures  Trading 
Commission,  2033  K  Street.  NW,. 
Washington,  DC  20581.  (202)  254-7227. 

Copies  of  the  terms  and  conditions  of 
the  proposed  futures  contract  will  be 
available  for  inspection  at  the  Office  of 
the  Secretariat,  Comm.odity  Futures 
Trading  Commission.  2033  K  Street. 
NW,.  Washington,  DC  20581.  Copies  of 
the  terms  and  conditions  can  be 
obtained  through  the  Office  of  the 
Secretariat  by  mail  at  the  above  address 
or  by  phone  at  (202)  254-6314. 

Other  materials  submitted  by  the  CBT 
in  support  of  the  application  for  contract 
market  designation  may  be  available 
upon  request  pursuant  to  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and  the 
Commission's  regulations  thereunder  (17 
CFR  Part  145  (1984)),  except  to  the 
extent  they  are  entitled  to  confidential 
treatment  as  set  forth  in  17  CFR  145.5 
and  145.9.  Requests  for  copies  of  such 
materials  should  be  made  to  the  FOI. 
Privacy  and  Sunshine  Acts  Compliance 
Staff  of  the  Office  of  the  Secretariat  at 
the  Commission's  headquarters  in 
accordance  with  17  CFR  145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 
terms  and  conditions  of  the  proposed 
futures  contract,  or  with  respect  to  other 
materials  submitted  by  the  CBT  in 
support  of  the  application,  should  send 
such  comments  to  Jean  A.  Webb, 
Secretary,  Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW., 
Washington,  DC  20581,  by  November  3, 
1987. 
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Issued  m  VViishinxtun.  DC  on  September  1, 
1987 

Paula  A.  Tosini, 

Dirci  tor.  D.  vision  of  Economic  Analysis. 
(FR  Doc.  87-20449  Filed  9-3-67;  8;45  am| 

BILLING  Cod*  &3SI-01-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Meeting;  Task  Force  on  Process  for 
Ada9X 

action:  Notice  of  Meeting. 


summary:  a  meeting  of  Task  Force  on 
Process  for  Ada  9X  will  be  held 
Wednesday,  September  16,  1987  from 
9:00-5:00  p.m.  at  the  Software 
Engineering  Institute,  4500  Fifth  Avenue, 
Pittsbursh,  PA  15213,  to  discuss  the 
process  for  developing  Ada  9X  and  to 
develop  recommendations  to  be 
forwarded  to  the  Ada  Board. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Jackie  Rota.  IIT  Research  Institute. 
Add  Information  Clearinghouse,  4550 
Forbes  Boulevard,  Suite  300,  Lanham, 
Man,  land  20706,  (703)  685-1477. 
Linda  M.  Bynum. 

■■Mtfrnote  Office  of  the  Sflcivtary  of  Defense. 
Federal  Ri^^ister  Liaison  Office,  Department 
of  Defense. 

Augu.st  31.  1987. 

(KR  Doc.  87-20407  Filed  *-3-87:  8:45  am] 

BILLING  CODE  3810-01-M 


Membership  of  the  Defense  Contract 
Audit  Agency  (DCAA)  Performance 
Review  Board;  Membership 

agency:  Defense  Contract  Audit 
Agency.  DOD. 

ACTION:  Notice  of  Membership  of  the 
Defense  Contract  Audit  Agency 
Performance  Review  Board. 


SUMMARY:  This  notice  announces  the 
appointment  of  the  members  of  the 
Performance  Review  Beard  (PRB)  of  the 
Defense  Contract  .Audit  Agency 
(DCAA).  The  publication  of  PRE 
membership  is  required  by  5  US.C. 
4314(c)(4).  The  Performance  Review 
Board  provides  fair  and  impartial  review 
of  Senior  Executive  Service  (SES) 
Performance  appraisals  and  makes 
recommendations  to  the  Director. 
Defense  Contract  Audit  Agency, 
regarding  final  performance  ratings  and 
performance  awards  for  DCAA  SES 
members. 
effective;  September  4.  1907. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Roger  D.  Knesch,  Personnel 
Management  Specialist,  Office  of  the 
Director  of  Personnel  and  Securitv, 


Defense  Contract  Audit  Agency. 
Department  of  Defense,  Cameron 
Station.  Alexandria,  Virginia,  202/274- 
5798. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  5  U.S.C.  4314(c)(4).  the 
following  are  the  names  and  titles  of  the 
executives  who  have  been  appointed  to 
serve  as  members  of  the  DCAA 
Performance  Review  Board.  They  will 
serve  a  one-year  term,  effective  upon 
publication  of  this  notice. 
Mr.  John  Quill,  General  Counsel. 

Defense  Legal  Services  Agency, 

Chairperson 
Ms.  Joanne  Shuck,  Director,  Resources 

Management,  Assistant  Secretary  of 

Defense  (Command,  Control. 

Communications  and  Intelligence). 

member 
Mr.  Peter  H.  Tovar,  Chief,  Accounting 

and  Finance  Division.  Office  of  the 

Comptroller,  Defense  Logistics 

Agency,  member 
Linda  M.  Bynum, 

Alternate  Office  of  Secretary  of  Defense 
Federal  Liaison  Officer.  Department  of 
Defense. 

September  1,  t987. 

[FR  Doc.  87-20408  Filed  9-3-67;  8:45  am) 

BIUING  COOE  3*10-01-M 


Per  Diem,  Travel  and  Transportation 
Allowance  Commitee;  Publication  of 
Changes  In  Rates 

AGENCY:  Per  Diem.  Travel  and 
Transportation  Allowance  Committee, 
DOD.  I 

1 

ACTION:  Publication  of  Changes  in  Per 

Diem  Rates. 


summary:  The  Per  Diem,  Travel  and 
Transportation  Allowance  Committee  is 
publishing  Civilian  Personnel  Per  Diem 
Bulletin  Number  141.  This  bulletin  lists 
changes  in  per  diem,  rates  prescribed  for 
U.S.  Government  employees  for  official 
travel  in  Alaska.  Hawaii,  Puerto  Rico. 
the  Northern  Mariana  Islands  and 
possessions  of  the  United  States. 
Bulletin  Number  141  is  being  published 
in  the  Federal  Register  to  assure  that 
travelers  are  paid  per  diem  at  the  most 
current  rates. 

EFFECTIVE  DATE:  September  1. 1987. 

SUPPLEMENTARY  INFORMATION:  This 
document  gives  notice  of  changes  in  per 
diem  rates  prescribed  by  the  Per  Diem. 
Travel  and  Transportation  Allowance 
Committee  for  non-foreign  areas  outside 
the  continental  United  Slates. 
Distribution  of  Civilian  Per  Diem 
Bulletins  by  mail  was  discontinued 
effective  June  1, 1979.  Per  Diem  Bulletins 
published  periodically  in  the  Federal 


Register  now  constitute  the  only 
notification  of  change  in  per  diem  rates 
to  agencies  and  establishments  outside 
the  Department  of  Defense. 

The  text  of  the  Bulletin  follows: 

Civilian  Personnel  Per  Diem  Bulletin 
Number  141  lo  the  Heads  of  the 
Executive  Departments  and 
Establishments 

SUBJECT:  Maximum  Per  Diem  Rates  for 
Official  Travel  in  Alaska,  Hawaii, 
the  Commonwealths  of  Puerto  Rico 
and  the  Northern  Mariana  Islands 
and  Possessions  of  the  United 
States  by  Federal  Government 
Civilian  Employees 

1.  This  bulletin  is  issued  in 
accordance  with  Executive  Order  12561, 
dated  July  1, 1988,  which  delegates  to 
the  Secretary  of  Defense  the  authority  of 
the  President  in  5  U.S.  Code  5701(a)  to 
set  maximum  per  diem  rates  and  actual 
expense  reimbursement  ceilings  for 
Federal  civilian  personnel  traveling  on 
official  business  in  Alaska,  Hawaii,  the 
Commonwealths  of  Puerto  Rico  and  the 
Northern  Mariana  Islands,  and 
possessions  of  the  United  States.  When 
appropriate  and  in  accordance  with 
regulations  issued  by  competent 
authority,  lesser  rates  and  ceilings  may 
be  prescribed, 

2.  The  maximum  per  diem  rates 
shown  in  the  following  table  are 
continued  from  the  preceding  Bulletin 
Number  140  except  for  the  cases 
identified  by  asterisks  which  rates  are 
effective  on  the  dale  of  this  Bulletin 
unless  otherwise  indicated. 

3.  Each  Department  or  establishment 
subject  to  these  rates  shall  take 
appropriate  action  to  disseminate  the 
contents  of  this  Bulletin  to  the 
appropriate  headquarters  and  field 
agencies  affected  thereby. 

4.  The  maximum  per  diem  rates 
referred  to  in  this  Bulletin  are: 


Locatity 

Alaska:  | 

Adak' 

Anaktuvuk  Pasp.. 
Anchorage..., 

Atqasuk 

Barrow 

Bethel 

Bellies 

Cold  Bay 

Coldfoot 

College 

Cordova 

Deadhorse.... 

Dillingham.... 

Dutch  Harbor-tjtnalaska  . 

Eielson  AFB. 

Elmendorf , 

Fairbanks 


UM  I 


Maximum 


$25 
140 
125 
215 
150 
124 
110 
120 
122 
105 
118 
113 
114 
127 
105 
125 
105 
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Locality 

Ft.  Richardson 

Ft.  Wain  Wright 

Homer ;.,.. 

]une,iu 

Kalmai  National  Park 

Kenai 

Ketchikan 

King  Salmon' 

Kodial< 

Kotzebue  ^ 

Kuparuk  Oilfield 

Murphy  Dome  ' 

Noatak ...., 

Nome 

Noorvik 

Petersburg 

Point  Hope 

Point  Lay 

Prudhoe  Bay „ 

St.  Paul  Island 

Sand  Point 

Shemya  AFB  ' 

Shungnak  

Sitka-Mt.  Edgecombe 

Skagwiiy 

Spruce  Cape 

St.  Mary's 

Xanana 

Umiat 

Unakakleet 

Valdez 

Wain  Wright 

Walker  Lake 

Wrangell 

Yakutat 

All  other  localities*-* 

American  Samoa 

Guam  M.  1.* 

Hawaii: 

Hawaii.  Island  of: 

Hilo 

Other 

Kauai,  Island  of: 

12-20—3-31 

4-1—12-19 

Oahu.  Island  of 

All  other  Islands 

Johnston  Atoll  ^ 

Midway  Islands  ' 

Northern  Mariana  Islands: 

Rota 

Saipan 

Tinian 

All  other  Islands 

Puerto  Rico: 
Bayamon: 

12-16—5-15 

5-16—12-15 

Carolina: 

12-16—5-15 

5-16—12-15 

Faiardo  (includmg  Luquillo): 

12-16—5-15 

5-16—12-15 

Ft.  Buchanan  (including  GSA 
Service  Center,  Guaynabo]: 

12-16—5-15 

5-16—12-15 

Roosevelt  Roads: 

12-16—5-15 

5-16—12-15 

Sabana  Seca: 

12-16—5-15 

L   . 


Maximum 
rale 

125 
105 
115 
109 
148 
104 
105 
134 
118 
136 
127 
105 
136 
129 
136 
113 
160 
179 
113 
115 
103 
30 
136 
110 
113 
118 
100 
129 
160 
105 
147 
165 
136 
113 
110 
91 
81 
96 


66 
88 

127 
91 

102 
88 
23 
13 

76 
92 
68 
20 


134 
107 

134 
107 

134 
107 


134 
107 

134 

107 

134 


Localiiy  "'"^1'J"" 

5-16—12-15 107 

San  Juan  (including  San  Juan 
Coast  Guard  Units): 

12-16—5-15 134 

5-16—12-15 107 

All  other  localities 107 

Virgin  Islands  of  U.S.: 

1 2-l-^i-30 156 

5-1-11-30 126 

Wake  Island' 20 

All  other  localities 20 

'  Commercial  facililies  are  not  available  The  per  diem 
rate  covers  chftrftes  for  meuls  in  available  facilities  plus 
an  additional  allowance  for  incidental  expenses  and  will 
be  increa&ed  by  the  amount  paid  for  Government  quarters 
by  the  traveler  For  Adak.  Alaska:  on  any  day  when 
Government  quarters  are  not  used  and  quarters  are 
obtained  at  a  construction  camp,  a  dally  travel  per  diem 
allowance  of  S69  Is  prescribed  to  cover  the  costs  of 
lodging,  meals  and  Inridenial  expenses. 

'  Commercial  facilities  are  not  available.  Only  Govern- 
ment-owned and  contractor  operated  quarters  and  mess 
are  available  at  this  locality  This  per  diem  rate  Is  the 
amount  necessary  to  defray  the  cost  of  lodging,  meals  and 
incidental  expenses. 

'On    any    day    when    US.    Government    or   contractor 

?|uar1er8  and  U.S.  Government  or  contractor  messing 
acilities  are  used,  a  per  diem  rate  of  $13  is  prescribed  to 
cover  meals  and  Incidental  expenses  at  Shemya  AFB  and 
the  following  Air  Force  Stations  Cape  Lisbume.  Cape 
Newenham.  Cape  Romanzof.  Clear,  Cold  Bay.  Fort  Yukon. 
Galena.  Indian  Mountain.  King  Salmon.  Kotzebue.  Murphv 
Dome.  Sparrexohn.  Tatalina  and  Tin  City,  This  rate  will 
be  increased  by  the  amount  paid  for  U.S.  Government  or 
contractor  quarters  and  by  S4  for  each  meal  procured  at  a 
commercial  facility.  The  rates  of  per  diem  prescribed 
herein  apply  from  0001  on  the  day  after  arrival  through 
2400  on  the  day  prior  to  the  day  of  departure, 

*  On  any  day  when  U.S.  Government  or  contractor 
quarters  and  L*  S,  Government  or  contractor  messing 
facilities  are  used,  a  per  dieir.  rate  of  $34  Is  prescritjed  to 
cover  meals  and  Incidental  expenses  at  Amchitka  Island. 
Alaska,  This  rate  will  be  increased  by  the  amount  paid 
for  U.S.  Government  or  conlraclor  quarters  and  by  $10  for 
each  meal  procured  at  a  commercial  facility.  The  rates  of 
per  diem  prescribed  herein  apply  from  0001  on  the  day 
after  arrival  through  2400  on  the  day  prior  to  the  day  of 
departure. 

Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer. 

Department  of  Defense. 

August  31, 1987. 

[FR  Doc.  8"-204O6  Filed  9-3-87;  8:45  am) 

BILLING  CODC   3«10-C--H> 


DEPARTMENT  OF  EDUCATION 

Notice  Inviting  Public  Comment  on  the 
Condition  of  American  Education 

AGENCV:  Uepartraent  of  Education. 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Secretary  of  Education  invites  public 
comment  on  the  condition  of  American 
education,  to  help  in  the  preparation  of  a 
report  requested  by  the  President  on  the 
State  of  American  education  five  years 
after  release  of /I  Nation  At  Risk,  the 
1983  report  of  the  National  Commission 
on  Excellence  in  Education. 

The  Secretary's  forthcoming  report 
will  include  an  examination  of  progress 
on  issues  raised  by  the  1983  report, 
including  its  recommendations  on  the 
content  of  curricula;  standards  and 
expectations  for  American  schools;  time 
allocted  to  learning  and  instruction;  the 


quality  of  teaching:  and  leadership  and 
fiscal  support. 

The  forthcoming  report  may  also 
address  issues  not  prominently  featured 
in  the  1983  report,  and  the  Secretary' 
invites  additional  comment  on  these  as 
well.  In  this  category  may  be  included 
the  role  of  parents  in  education;  the 
conditions  of  elementary  and  higher 
education;  the  role  of  schools  in 
developing  character  and  citizenship: 
the  influence  of  the  w'ider  culture  on 
educational  achievement:  and  changes 
in  education  policy  arising  since  release 
of  the  1983  report.  The  Secretary  also 
invites  comment  on  opportunities  for 
future  improvement  in  the  American 
education  system. 

DATES:  Comments  are  requested  by 
October  5, 1987. 

ADDRESSES:  Public  comments  should  be 
addressed  to  "igSS  Report."  U.S. 
Depart.Tient  of  Education,  555  New 
Jersey  Avenue,  NW,,  Room  304-E, 
Washington,  DC  20208. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ann  Swift,  Information  Services.  555 
New  Jersey  Avenue,  NW,,  Room  300-1. 
Washington,  DC  20208.  Telephone:  (202) 
537-6651  or  800-424-1616. 

Dated:  September  2. 198". 
William  }.  Bennett, 
Secretary  of  Education. 
[FR  Doc.  87-20594  Filed  9-3-87;  8:51  amj 

BILLING  CODE  4:<>0-C--M 


ICFDANo  84  072A) 

Applications  for  New  Awards  Under 
the  Indian  Education  Act  of  1972,  as 
Armended.  Part  A— Indian  Controlled 
Schools  for  Fiscal  Year  1988; 
Correction 

AGENCY:  Department  of  Education. 
ACTION:  Correction  Notice. 

summary:  This  notice  corrects  an  error 
made  in  the  application  notice  published 
on  August  31. 1987.  in  the  Federal 
Register  on  page  32831.  The  applications 
a\  ailable  date  is  corrected  to  read 
September  30, 1987,  and  the  deadline  for 
transmittal  of  applications  date  is 
corrected  to  .r-ead  November  16.  1987, 

FOR  APPLICATIONS  OR  FURTHER 

INFORMATION  CONTACT;  E.sit  Janifer. 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW,,  Room  2166, 
Washington,  DC  20202.  Telephone:  (202) 
732-1918. 

Progmm  authority:  20  U.S.C.  241bb(b). 


I 
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Drfled:  August  31.  1987. 
Beryl  Dorsett, 

A  ss:  <:  J/)  ( Secretary  for  Elementary  and 

St'ioniiury  Education. 

(FR  Doc.  87-20475  Filed  »-3-fi7;  8:45  am| 
BILLING  COO£  4000-0  t-M 


(CFDANo.  84.061A1 

Applications  for  New  Awards  Under 
the  Indian  Education  Act  of  1972.  as 
Amended,  Part  B— Educational 
Services  Projects  for  Fiscal  Year  1988; 
Correction 

AGENCV:  Department  of  Education. 
ACTION:  Correction  notice. 

SUMMARY:  This  notice  corrects  an 
error  rr.ade  in  the  application  notice 
puhhshed  on  .^u^ust  31.  1987.  in  the 
Federal  Register  on  page  32831.  The 
apphcations  available  date  is  corrected 
to  read  September  30,  19.87.  and  the 
deadline  for  transmittal  of  applications 
date  is  corrected  to  read  November  16, 
198". 

FOR  APPUCATICNS  OR  FURTHER 

INFORMATION  CONTACT:  Elsie  janifer.  U.S. 
Department  of  Education,  -100  Maryland 
.-\venue.  SW.,  Room  2165,  Washington. 
DC  20202.  Teleph.-ne:  (202)  732-1918. 

Program  authority:  20  U.S.C.  3385  (a),  (c). 

Dated:  August  31, 1987. 
Beryl  Dorsett, 

•i  >'.■, .  s  tant  Secretary  for  Elementary  and 
Se,\  tndary  Education. 
IFR  Doc.  87-20477  Filed  9-3-87;  8:45  am] 

BILUNG  CODE  4000-01-M 


[CFDANo.  84.061C-E! 

Applications  for  New  Awards  Under 
the  Indian  Education  Act  of  1972,  as 
Amended,  Part  B— Planning,  Pilot  and 
Demonstration  Projects  for  Fiscal  Year 
1988;  Correction 

agency:  Department  of  Education. 
ACTION:  Correction  Notice. 
summary:  This  notice  corrects  an 
error  made  in  the  application  notice 
published  on  August  31,  1987,  in  the 
Federal  Register  on  page  32831.  The 
appbcat.ons  available  date  is  corrected 
to  read  September  30,  1987,  and  the 
deadline  for  transmittal  of  applications 
date  IS  corrected  to  read  November  16, 

FOR  APPLICATIONS  OR  FURTHER 
INFORMATION  CONTACT:  Ei.sie  janifer,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SVV.,  Room  2166.  Washington, 
DC  20202.  Telephone:  (202)  732-1918. 

Program  authority:  20  U.S.C.  3385(a)(1),  (b). 


Dated:  August  31, 1987. 
Beryl  Dorsett 

Assistant  Secretary  for  Elementary  and 

Secondary  Education. 

[FR  Doc  87-20475  Filed  9-S-87;  8:45  am] 

BILLING  CODE  4000-01-*! 


[CFDA  No.  84  062A1 

Applications  for  New  Awards  Under 
the  Indian  Education  Act  of  1972,  as 
amended.  Part  C— Educational 
Services  Projects  for  Fiscal  Year  1988; 
Correction 

AGENCY:  Department  of  Education. 
ACTION;  Correction  Notice. 
summary:  This  notice  corrects  an 
enor  made  in  the  apphcation  notice 
published  on  August  31, 1987,  in  the 
Federal  Register  on  page  32830.  The 
applications  available  date  is  corrected 
to  read  September  30, 1987,  and  the 
deadline  for  transmittal  of  applications 
date  is  corrected  to  read  .November  16, 
1987. 

FOR  APPLiCATlONS  OR  FURTHER 

INFORMATION  CONTACT:  Elsie  Janifer, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  Room  2166, 
Washington,  DC  20202.  Telephone:  (202) 
732-1918. 

Program  authority:  20  U.S.C.  1211a(b). 

Dated:  August  31, 1987. 
Beryl  Dorsett, 

Assistant  Secretary  for  Elementary  and 
Secondary  Education. 

[FR  Doc.  87-30476  Filed  9-3-87;  8:45  amj 

BILLING  CODE  4000-Ot-M 


Intergovernmental  Advisory  Council 
or  Education;  Meeting 

AGENCY:  Intergovernmental  Advisory 
Council  on  Education,  Education. 
ACTION:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the 
Intergovernmental  Advisory  Council  on 
Education.  This  notice  also  describes 
the  functions  of  the  council.  Notice  of 
this  meeting  is  required  under  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend. 
date:  September  21-22, 1987. 

address:  Sept.  21,  10:00  am-5:00  pm: 
The  Washington  Marriott,  1221  22nd 
Street,  NW..  Washington,  DC  20037. 

Sept.  22, 10:00  am-Noon;  Department 
of  Educatioa  400  Maryland  Avenue. 
SW.,  Washington,  DC  20202. 


for  further  information  contact: 

Jacqueline  McGregor.  Executive 
Director.  Intergovernmental  Advisory 
Council  on  Education,  413  Reporters 
Building,  300  Seventh  Street,  SW., 
Washington,  DC  20202,  472-6464. 

supplementary  information:  The 

Intergovenmental  Advisory  Council  on 
Education  was  established  under 
section  213  of  the  Department  of 
Education  Organization  Act  [20  U.S.C. 
3423).  The  Council  was  established  to 
provide  assistance  and  make 
recommendations  to  the  Secretary  and 
the  President  concerning 
intergovernmentel  policies  and  relations 
pertaining  to  education. 

The  meeting  is  open  to  the  public.  The 
proposed  agenda  includes: 
— Swearing-in  of  new  members 
— Old  Business 
— New  Business 

Records  are  kept  of  all  council 
proceedings,  and  are  available  for 
public  inspection  at  the  office  of  the 
Intergovernmental  .Advisory  Council  on 
Education,  413  Reporters  Building,  300 
Seventh  Street,  SW..  Washington,  DC 
20202,  from  the  hours  of  9:00  a.m.  to  5:00 
p.m.  I 

Dated:  September  1, 1987. 
Peter  R.  Greer, 
Deputy  Under  Secretary  for 
Intergovernmental  and  Interagency  Affairs. 
[FR  Doc.  87-20482  Filed  9-3-87;  8:45  am] 
BILLING  CODE  4000-01-M 


Senior  Executive  Service,  Membership 
of  the  Performance  Review  Board 

agency:  Department  of  Education. 

action:  Notice  of  membership  of  the 
Performance  Review  Board. 


and  will  cor 
the  Board  fi 


summary:  .Notice  is  hereby  given  by  the 
names  of  members  of  the  Department  of 
Education  Performance  Review  Board. 

FOR  FURTHER  INFORMATION  CONTACT: 

Martha  C.  Brooks.  Director.  Executive 
Resources  Staff,  Office  of  Personnel 
Resource  Management  Service,  Office  of 
Management.  Department  of  Education, 
[Room  1085,  FOB  6),  4iX)  Maryland 
Avenue.  SW,,  Washington,  DC  20202, 
Telephone:  [202]  472-3.S67. 

SUPPLEMENTARY  INPORMATION:  Section 

4314(c)  (1)  through  (5)  of  Title  5,  U.S.C, 
requires  each  agency  to  establish,  in 
accordance  with  regulations  prescribed 
by  the  Office  of  Personnel  Management, 
one  or  more  SES  Performance  Review 
Boards.  The  Board  shall  review  and 
evaluate  the  initial  rating,  any  written 
response  by  the  senior  executive,  any 
further  reply  by  a  higher  level  executive, 
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and  will  conduct  such  further  review  as 
the  Board  finds  necessary. 

Membership 

The  following  executives  of  the 
Department  of  Education  have  been 
selected  to  serve  on  the  Performance 
Review  Board  of  the  Department  of 
Education;  Mary  Rose.  Co-Chair:  Ronald 
Kimberlmg,  Co-Chair;  Charles  |. 
O'Malley.  Kenneth  Whitehead.  Henry 
Curry,  Milton  Goldberg.  Emerson  Elliott, 
Thomas  Skelly.  Carol  Cichowski,  Leroy 
Cornelsen.  Theodore  Sky,  Jack  Klenk, 
Nlary  Jean  LeTendre.  Daniel  Lau,  Ernest 
Canellos,  Alicia  Core,  Lois  Bowman, 
)(jhn  Pucciano,  Charles  Kolb,  Diane 
Weinstein,  Patrick  Pizzella,  William 
Smith,  Thomas  Bellamy,  Arthur  Sinai, 
Carlos  Rice.  Ronald  Oleyar,  Sylvia  Pate. 
K\-Officio  Member. 

Dated:  August  31,  1987. 

Mary  M.  Rose, 

Deputy  Under  Secretary  for  Management. 
|FR  Doc.  87-20479  Filed  9-3-87;  8:45  am] 

BILUNG  CODE  ♦000-01-M 


DEPARTMENT  OF  ENERGY 
Economic  Regulatory  Administration 
lERA  Docket  No.  87-46-NGl 

Application  To  Import  Natural  Gas 
From  Canada;  Williams  Gas  Marketing 
Co. 

AGENCY:  Economic  Regulatory 
Administration,  DOE. 
ACTION:  Notice  of  application  for 
blanket  authorization  to  import  natural 
gas  from  Canada. 

summary:  The  Economic  Regulatory 
Administration  (ER.^)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  August  26,  1987,  of  an  application 
filed  by  Williams  Gas  Marketing 
Company  (Williams),  for  blanket 
authorization  to  import  Canadian 
natural  gas  for  short-term  and  spot 
market  sales  in  the  United  States. 
Authorization  is  requested  to  import  up 
to  200  Bcf  for  a  two-year  term  beginning 
on  the  date  of  the  first  delivery.  The  gas 
would  be  sold  on  a  short-term  or  spot 
basis  to  U.S.  purchasers  including 
pipelines,  local  distribution  companies, 
electric  utilities  and  commercial  and 
industrial  end-users.  Williams,  a  wholly- 
owned  subsidiary  of  Williams 
Companies,  Inc..  of  Tulsa,  Oklahoma, 
would  import  gas  for  its  own  account  or 
act  as  a  broker  for  U.S.  purchasers  as 
well  as  Canadian  suppliers.  The  specific 


terms  of  each  import  and  sale  would  be 
negotiated  on  an  individual  basis, 
including  price  and  volumes.  Williams 
intends  to  utilize  existing  pipeline 
facilities  for  transportation  of  the 
volumes  imported. 

date:  Protests,  motions  to  intervene,  or 
notices  of  intervention,  as  applicable, 
and  written  comments  are  to  be  filed  no 
later  than  October  5. 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tom  Dukes,  Natural  Gas  Division, 
Economic  Regulatory  Administration, 
Forrestal  Building,  Room  GA-076, 
1000  Independence  Avenue.  SW, 
Washington.  DC  20585.  (202)  586-9590 
Diane  Stubbs.  .Natural  Gas  and  Mineral 
Leasing,  Office  of  General  Counsel, 
U.S.  Department  of  Energy,  Forrestal 
Building,  Room  6E-042,  1000 
Independence  Avenue  SW.. 
Washington,  DC  20585,  (202)  586-6667 
SUPPLEMENTARY  INFORMATION:  The 
decision  on  this  application  will  be 
made  consistent  with  the  DOE's  gas 
import  policy  guidelines,  under  which 
the  competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684,  February  22,  1984).  Parties  that 
may  oppose  this  application  should 
comment  in  their  responses  on  the  issue 
of  competitiveness  as  set  forth  in  the 
polic\  guidelines.  The  applicant  asserts 
that  this  import  arrangement  is 
competitive.  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable. 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must. 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
yThe  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  com.ments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  procedural 
action  to  be  taken  on  the  application. 
All  protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  must  meet  the  requirements 
that  are  specified  by  the  regulations  in 
10  CFR  Part  590,  They  should  be  filed 


with  the  .Natural  Gas  Di\  ision.  Office  of 
Fuels  Program.s.  Economic  Regulatory 
Administration.  Room  G.^-0~6,  RG-23, 
Forrestal  Building,  1000  Independence 
Avenue.  SW.,  Washington,  DC  20585, 
(202)  586-9478.  They  must  be  filed  no 
later  than  4:30  p.m.  e.d.t.,  October  5, 
1987, 

The  Administrator  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided. 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  a 
trial-type  hearing.  A  request  to  file 
additional  WTitten  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-tj^pe  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parlies.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  590.316. 

.A  copy  of  Williams'  application  is 
available  for  inspection  and  copying  in 
the  .Natural  Gas  Division  Docket  Room, 
GA-07&-A  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC,  August  31, 1987. 

Constance  L.  Buckley, 

Director,  Natural  Gas  Division,  Office  of 

Fuels  Programs,  Economic  Regulatory 

Administration. 

[FR  Doc.  87-20451  Filed  9-3-87;  8.45  am] 
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Federal  Energy  Regulatory 
Commission 

(Docket  Nos.  ER87-S99-000,  et  ai.] 

Electric  Rate  and  Corporate 
Regulation  Filings:  Gulf  States  Utilities 
Co.  et  al. 

August  31.  1987. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 

1.  Gulf  States  Utilities  Company 

[Docltet  .\o.  ER87-599-000I 

Take  notice  that  on  August  25,  1987. 
Gulf  Stcites  Utilities  Company  (GSU) 
tendered  for  filing  a  contract  for 
purchases  of  economic  energy  by 
Florida  Power  and  Light  Company  from 
GSU. 

GSU  requests  an  effective  date  of 
August  18,  1987,  for  the  contract. 

Comment  date:  September  14. 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Arizona  Public  Service  Company 

[DoiAel  .No.  ER87-603-000] 

Take  notice  that  on  August  27. 1987. 
Arizona  Public  Service  Company  (APS) 
tendered  for  filing  Supplemental 
Agreement  No.  3  to  the  Wholesale 
Power  Supply  Agreement  between 
Arizona  Public  Service  Company  (APS) 
and  Arizona  Power  Authority  (AP.'^) 
executed  August  4, 1987. 

In  the  event  APA  loses  a  portion  of  its 
load  served  by  Electrical  District  No.  4 
(District)  as  a  result  of  redevelopment  of 
a  portion  of  said  District's  service  area 
from  agricultural  to  non-agricultural 
proposes  and  APS  becomes  the  supplier 
for  such  new  load,  APA  may  reduce  its 
Contract  Demand  at  the  appropriate 
delivery  point  up  to  the  amount  of  the 
kW  load  lost  by  the  District. 

APS  requested  that  this  Agreement 
become  effective  60  davs  from  the  date 
of  filing  with  FERC. 

Copies  of  this  filing  are  being  served 
upon  APA  and  the  Arizona  Corporation 
Commission. 

Comment  date:  September  14, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

3.  Arizona  Public  Service  Company 

[Docket  No.  ER87-602-000| 

Take  notice  that  on  August  26, 1987, 
Arizona  Public  Service  Company 
(Company)  tendered  for  filing,  pursuant 
to  18  CFR  35.15  .Notices  of  Cancellation 
of  VV  holesale  Power  Agreements 
(Current  Agreement)  for  Maricopa 
County  Municipal  Water  Conservation 
District  No.  (MCM),  (FPC  Rate  Schedule 
No.  14);  Roosevelt  Irrigation  District 
(RID)  (FPC  Rate  Schedule  No.  15)  and 
Buckeye  Water  Conservation  and 


I 

Federal  Register  /  Vol.  52,  No.  172  /  Friday,  September  4,  1987  /  Notices 


UM  I 


Drainage  District  (BCD),  (FPC  Rate 
Scedule  No.  16)  (Collectively  referred  to 
as  "Districts  ")  in  the  form  set  forth  in  18 
CFR  131.53. 

The  Company  states  thai  it  presently 
provides  wholesale  electrical  power  and 
operating  and  wheeling  services  to  the 
Districts  under  the  Current  Agreements. 
And  by  letters  dated  October  1, 1984,  the 
Company  notified  the  districts  of  its 
intent  to  cancel  the  Current  Agreements 
pursuant  to  Article  XXll  of  the 
Agreement  for  MCM  and  Ariicle  XXI  of 
the  Agreements  for  RID  and  BCD,  The 
Current  Agreements  provide  for 
termination  at  midnight  on  December  31, 
1987. 

The  Company  requests  waiver  of  the 
notice  requirements  under  18  CFR  35.15 
to  allow  sufficient  time  for  the 
Commission  to  act  on  the  matter  to 
ensure  that  these  Notices  of 
Cancellation  become  effective  as  of  the 
December  31, 1987  date  of  expiration  of 
the  Current  Agreements, 

Copies  of  this  filing  have  been  served 
upon  the  Districts  and  the  Arizona 
Corporation  Commission. 

Comment  date:  September  14. 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Cambridge  Electric  Light  Company 

[Docket  No.  ER87-6OO-O0O) 

Take  notice  that  on  August  25, 1987, 
Cambridge  Electric  Light  Company 
(Cambridge)  tendered  for  filing, 
pursuant  to  §  35.12  of  the  Commission's 
regulations,  a  proposed  tariff  for  the 
provision  of  non-firm  transmission 
services  at  wholesale.  Cambridge  states 
that  its  proposed  tariff  is  intended  to  be 
generally-available  to  investor-owned 
utilities,  municipalities  operating  an 
electric  distribution  system  and 
"Qualifying  Facilities".  The  tariff 
proposes  a  cost  of  service  formula  rate 
to  be  implemented  on  an  annual  basis.  If 
implemented  based  upon  data 
applicable  to  calendar  1986,  such  rate 
would  be  S2.14  per  kilowatt  per  month. 
Cambridge  proposes  that  its  tariff 
become  effective  upon  November  1. 
1987.  an  even  date  slightly  in  excess  of 
sixty  days  following  the  instant  filing. 

Cambridge  states  that  copies  of  the 
tendered  filing  have  been  served  upon 
the  Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  September  14, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Commonwealth  Electric  Company — 
Boston  Edison  Company  and  Montaup 
Electric  Company 

[Docket  No.  ER87-6O1-0O01 

Take  notice  that  on  August  25, 1987, 
Commonwealth  Electric  Company 


(Commonwealth)  tendered  for  filing  on 
behalf  of  itself,  Montaup  Electric 
Company  and  Boston  Edison  Company 
supplemental  data  pertaining  to  their 
applicable  gross  investments,  combined 
Federal  income  and  franchise  tax  rates, 
and  local  tax  rates  for  the  twelve-month 
period  ending  December  31,  1988. 
Commonwealth  states  that  this 
supplemental  data  is  submitted  pursuant 
to  a  letter  order  of  the  Federal  Power 
Commission  in  Docket  No.  E-7981  dated 
April  26, 1973  accepting  for  filing 
Commonwealth's  Rate  Schedule  FERC 
No.  21,  Boston  Edison  Company's  Rate 
Schedule  FERC  No.  67,  and  Montaup 
Electric  Company's  Rate  Schedule  No. 
27. 

Commonwealth  states  that  these  rate 
schedules  have  previously  been 
similariy  supplemented  for  the  calendar 
years  1972  through  1985. 

Copies  of  said  filing  have  been  served 
upon  Boston  Edison  Company.  Montaup 
Electric  Company.  Northeast  Utilities 
and  the  Massachusetts  Department  of 
Public  Utilities. 

Comment  date:  September  14. 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Connecticut  Light  and  Power 
Company  et  al. 

[Docket  No.  ER87-6O4-0OOJ 

Take  notice  that  on  August  26, 1987, 
Connecticut  Light  and  Power  Company 
(CL&P)  tendered  for  filing  proposed 
amendments  (Amendments)  to  various 
rate  schedules  with  respect  to  system 
sales  agreements. 

CL&P  states  that  the  Amendments 
reduce  the  capacity  charge  and/or 
energy  reservation  charge  in  each  of  the 
rate  schedules  to  a  maximum  of  $10.00 
per  megawatt-hour  when  CL&P  and 
Western  Massachusetts  Electric 
Company  (WMECO)  (collectively  called 
the  "NU  Companies")  are  the  seller. 

CL&P  requests  that  the  Commission 
waiver  its  standard  notice  period  and 
permit  the  Amendments  to  become 
effective  as  of  July  1. 1987. 

WMECO  has  filed  a  Certificate  of 
Concurrence  in  this  docket, 

CL&P  states  that  copies  of  this 
Amendment  have  been  mailed  or 
delivered  to  each  of  the  affected  parties. 

CL&P  further  states  that  the  filing  is  in 
accordance  with  Section  35  of  the 
Commission's  Regulations. 

Comment  date:  September  14.  1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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7.  Pacific  Power  &  Light  Company,  an 
assumed  business  name  of  PacifiCorp 

[Docket  No.  ER87-521-OO01 

Take  notice  that  on  August  26,  1987, 
Pacific  Power  &  Light  Company  (Pacific), 
an  assumed  business  name  of 
PacifiCorp,  tendered  for  filing 
Amendment  No.  1  dated  August  21,  1987, 
to  the  Long-Term  Power  Sales 
Agreement  dated  June  30,  1987,  between 
Pacific  and  Southern  California  Edison 
Company  (Edison). 

Copies  of  this  filing  were  supplied  to 
the  Fhjblic  Utilities  Commission  of  the 
State  of  California  and  Edison. 

Comment  date:  September  14,  1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Idaho  Power  Company 

[Docket  No.  ER87-598-0001 

Take  notice  that  on  August  24, 1987, 
Idaho  Power  Company  tendered  for 
filing  pursuant  to  section  2051c)  of  the 
Federal  Power  Act  and  in  accordance 
with  the  provisions  of  §  35.30  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  copies  of  Idaho's  agreement 
with  and/or  objections  to  the  Average 
System  Cost  ad|ustm/ents  made  by  BPA 
in  its  Average  System  Cost  Report  for 
Idaho  Power's  Idaho  residential 
jurisdiction. 

This  report  contains: 

1.  BPAs  Average  System  Cost  Report 
for  Idaho  Power  Company — Idaho 
Jurisdiction,  dated  August  3, 1987. 

2.  An  Appendix  1  for  the  Company's 
Idaho  jurisdiction  which  demonstrates 
an  ASC  of  17.83  mills  per  kwh  pursuant 
to  BPA's  1984  ASC  Methodology.  Also 
attached  are  supplemental  schedules 
which  detail  the  allocation  and 
functionalization  of  each  cost  item 
referenced  in  the  Appendix  1.  Included 
are  detailed  tables  which  indicated  the 
jurisdictional  separation  study  results 
using  the  same  allocation  methods  and 
procedures  used  by  the  Idaho  Public 
Utility  Commission  in  its  Order  Nos. 
20610  and  20924.  and  reviewed  by  BPA 
in  its  ASC  Report  dated  August  3,  1987. 

Comment  date:  September  14. 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Southern  California  Edison  Company 
I  Docket  No.  ERe7-365-000j 

Take  notice  that  on  August  25,  1987. 
Southern  California  Edison  Company 
tendered  for  filing  an  amendment  to  its 
filing  in  Docket  No.  ER87-365-000  to 
make  proposed  changes  in  its  FERC 
Electric  Service  Tariff,  Time-of-Use 
Resale  Service,  Schedule  R-4.1.  The 
proposed  changes  incorporated  in 


proposed  Schedule  R-^  2  would 
decrease  revenues  for  the  12-month 
period  ending  December  31,  1988,  from 
jurisdictional  sales  and  service  by  $6.3 
million  from  revenues  at  present  rates. 
Schedule  R^.l,  to  reflect  the  first-year 
impact  of  the  Tax  Reform  Act  of  1986  on 
the  resale  revenue  requirement. 

These  proposed  rates.  Schedule  R-4.2. 
are  to  become  effective  on  Januar>'  1, 

1987,  in  accordance  with  terms  of  a 
settlement  agreement  approved  by  the 
FERC  in  Docket  No  ERB6-271-(X)6. 

Also  filed  were  proposed  rates. 
Schedule  R-4.3,  which  would  decrease 
revenues  for  the  12-month  period  ending 
December  31, 1986,  by  an  additional  $5.4 
million  to  become  effective  on  January  1, 

1988,  to  reflect  the  second  year  impact  of 
the  Tax  Reform  Act  of  1986  on  the  resale 
revenue  requirement.  As  rates  for  all 
resale  customers  except  the  City  of 
■Vernon  have  been  changed  effective 
June  1,  1987,  in  Docket  No.  ER87-^83- 
000,  the  Schedule  R-4.3  rates  would  be 
applicable  only  to  the  City  of  Vernon. 
and  only  if  rates  established  in  Docket 
No.  ER86-271-000  were  still  in  effect  on 
that  date. 

Copies  of  this  amendment  were 
served  upon  the  public  utility's 
jurisdictional  customers,  the  California 
Public  Utilities  Commission,  and  the 
Arizona  Corporation  Commission. 

Comment  date:  September  14, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214),  .Ml  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Kenneth  F.  Plumb. 

Secretary. 

(re  Doc.  87-20484  Filed  9-3-87;  8:45  am) 

BILLING  CODE  6717-01-M 


[Docket  Nos.  CP87-224-O01  et  at.] 

Natural  Gas  Certificate  Filings; 
Northwest  Pipeline  Corp.  et  al. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Northwest  Pipeline  Corporation 

August  28,  1987. 

[Docket  No.  CP87-224-001  ] 

Take  notice  that  on  August  7. 1987, 
Northwest  Pipeline  Corporation 
(Northwest).  295  Chipeta  Way.  Salt  Lake 
City,  Utah  84108.  filed  in  Docket  No. 
CP87-224-001  an  amendment  to  its 
pending  application  filed  on  February 

27. 1987.  in  Docket  No.  CP87-224-0O0 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  granting 
permission  and  approval  to  partially 
abandon  the  transportation  and  delivery 
of  the  direct  sale  of  natural  gas  to 
Chevron  Chemical  Company  (Chevron), 
all  as  more  fully  set  forth  in  the 
amendment  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northwest  states  that  in  its 
application  filed  in  Docket  No.  CP87- 
224-000.  it  proposed  to  immediately 
reduce  its  authorized  maximum  delivery 
of  gas  to  Chevron's  Finley  ammonia 
plant  from  160,000  therms  per  day  of 
firm  and  40,000  therms  per  day  of 
interruptible  service  to  a  total  of  50,000 
therms  per  day  which  would  be 
available  on  a  firm  basis  until  February 

28. 1988,  and  on  an  interruptible  basis 
thereafter. 

Northwest's  amended  application 
requests  that  its  currently  authorized 
160,000  therms  per  day  of  firm  service 
and  40,000  therms  of  interruptible  be 
abandoned  down  to  a  total  service  level 
of  140,000  therms  per  day,  of  which 
50.000  therms  per  day  would  be  firm  and 
90.000  per  day  would  be  interruptible 
from  June  21. 1987  to  February  29, 1988, 
with  the  full  140,000  therms  per  day 
being  available  only  on  an  interruptible 
basis  thereafter,  all  pursuant  to  an 
Amendatory  Agreement  dated  June  21. 
1987.  Further.  .Northwest  states  that  the 
Amendatory  Agreement  revised  the 
com.modity  charges  applicable  to 
volumes  of  gas  sold  and  delivered  from 
June  21. 1987  to  February  29,  1988. 
Northwest  states  that  the  commodity 
charge  would  be  the  lower  of  Rate 
Schedule  ODL-1  Commodity  Charge  or 
the  actual  weighted  average  cost  of  gas 
for  Northwest's  system  plus  a  variable 
operation  and  maintenance  cost  of  2.3 
cents  per  MMBtu  plus  GRl  charges  plus 
fuel. 
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Comment  date:  September  18.  1987.  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

2.  Tennessee  Gas  Pipeline  Company  a 
Division  of  Tenneco  Inc 

A'j^ti-jt  2H.  MS:". 

(Dockft  ,\o.  CP87-194-0001 

Tal<e  notice  that  on  August  13, 1987, 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  (Apphcant), 
P  O  Dux  2511.  Houston,  Texas  77001, 
filed  in  Docket  No.  CP87-494-000  a 
request,  pursuant  to  §  284.223  of  the 
regulations  under  the  Natural  Gas  Act. 
to  provide  an  interruptible 
transportation  service  on  behalf  of 
Phillips  Petroleum  Company  (Phillips) 
under  the  authorization  issued  in  Docket 
.No  CP87-115-000  pursuant  to  section 
7(c)  of  the  Natural  Gas  Act,  all  as  more 
fully  set  forth  in  the  request  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Applicant  states  that  pursuant  to  a 
transportation  agree.iient  dated  June  25, 
1987.  it  proposes  to  transport  natural  gas 
on  behalf  of  Phillips  from  a  receipt  point 
located  in  South  Marsh  Island  Block  274. 
offshore  Louisiana,  to  a  delivery  point 
located  in  Vermilion  Block  131,  offshore 
Louisiana.  The  Applicant  further  states 
that  the  maximum  daily  quantity  would 
be  4.272  dt  equivalent  of  natural  gas  per 
day  and  1.009,590  dt  equivalent  of 
natural  gas  on  an  annual  basis.  Service 
under  Section  284.223(a)  commenced 
)une  27.  1987.  as  reported  in  Docket  No. 
ST87-351 5-000,  it  is  stated. 

Comment  date:  October  13. 1987,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Southern  Natural  Gas  Company 

.•\Lisust  28.  1987. 

IDurket  No.  CP87-487-0<X)| 

Take  notice  that  on  .August  7,  1987. 
Southern  Natural  Gas  Company 
(Southern).  P.O.  Box  2563.  Birmmgham, 
.Mabama  35202-2563.  filed  m  Docket  No. 
CP87-487-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
limited-term  certificate  of  public 
convenience  and  necessity  authorizing 
Southern  to  t.'-ansport  natural  gas  on 
behalf  of  Atlanta  Gas  Light  Company 
(.-\tlar:ta).  acting  as  agent  for  Burgess 
Pigment  Company  (Burgess),  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

It  is  stated  th.it  Atlanta  would  cause 
gas  purchased  by  Burgess  from  SNG 
Trading  Inc..  Entrade  Corporation,  and 
End  Users  Supply  System  to  be 
delivered  to  Southern  at  various  existing 
points  of  delivery  on  Southern's 


contiguous  pipeline  system  in  onshore 
and  offshore  Louisiana.  Mississippi,  and 
Alabama.  Southern  proposes  to 
transport  on  an  interruptible  basis  up  to 
1.5  billion  Btu  equivalent  of  gas  per  day 
for  Atlanta  to  Atlanta's  Sandersville 
Meter  Station  in  Washington  County. 
Georgia  for  ultimate  delivery  by  Atlanta 
to  Burgess'  plant  in  Sandersville. 

Southern  requests  that  the  proposed 
transportation  be  authorized  for  a  term 
expiring  on  October  31, 1988. 

Southern  states  that  its  agreement 
with  Atlanta  provides  that  Atlanta  shall 
pay  Southern  each  month  the  following 
rates  for  performing  the  proposed 
transportation  service: 

(a)  Where  the  aggregate  of  the 
volumes  transported  and  redelivered  by 
Southern  on  any  day  to  Atlanta  under 
any  and  all  transportation  agreements 
with  Southern,  when  added  to  the 
volumes  of  gas  delivered  under 
Southern's  OCD  Rate  Schedule  on  such 
day  to  Atlanta  do  not  exceed  the  daily 
contract  demand  of  Atlanta,  the 
transportation  rate  shall  be  48.2  cents 
per  million  Btu;  and 

(b)  Where  the  aggregate  of  the 
volumes  transported  and  redelivered  by 
Southern  on  any  day  to  Atlanta  under 
any  and  all  transportation  agreements 
with  Southern,  when  added  to  the 
volumes  of  gas  delivered  under 
Southerns  OCD  Rate  Schedule  on  such 
day  to  Atlanta  exceed  the  daily  contract 
demand  of  Atlanta,  the  transportation 
rate  for  the  excess  volumes  shall  be  77.6 
cents  per  million  Btu. 

Additionally.  Southern  indicates  that 
it  would  collect  from  Atlanta  the  GRI 
surcharge  of  1.52  cents  per  Mcf,  of  such 
other  GRI  funding  unit  or  surcharge  as 
the  Commission  or  other  government 
authority  may  from  time  to  time,  by 
order  or  specific  applicability  or 
otherwise,  prescribe  or  approve. 

Southern  states  that  the  proposed 
transportation  service  would  be 
conditioned  upon  the  availability  of 
capacity  sufflcient  for  Southern  to 
perform  the  proposed  services  without 
detriment  or  disadvantage  to  Southern's 
obligations  to  its  customers  who  are 
dependent  on  its  general  system  supply. 

Comment  date:  September  18. 1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  ANR  Pipeline  Company 

August  28,  1987. 

[Docket  No.  CP87-442-000) 

Take  notice  that  on  July  13, 1987,  as 
supplemented  |uly  17, 1987,  ANR 
Pipeline  Company  (ANR),  500 
Renaissance  Center,  Detroit,  Michigan 
48243,  filed  an  application  in  Docket  No. 
CP87-442-000  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  to  transport  gas  on 


a  firm  and  interruptible  basis  for 
Standard  Oil  Chemial  Company  (SOCC) 
and  to  continue  to  operate  any 
jurisdictional  facilities  needed  to 
implement  the  service,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

More  specifically.  ANR  proposes  to 
implement  transportation  contracts 
dated  October  10. 1986,  as  amended  on 
April  23,  1987,  and  October  14.  1986,  as 
amended  on  November  24,  1986,  and 
April  24, 1987,  which  provide  for  the 
transportation  for  SOCC  of  90.000 
dekatherm  equivalent  (dt)  of  gas  per  day 
en  an  interruptible  basis  and  550.000  dt 
equivalent  of  gas  per  day  on  a  firm 
basis,  respectively.  ANR  states  that 
under  the  transportation  agreements,  as 
amended,  it  would  receive  volumes  of 
gas  from  424  and  326  receipt  points, 
respectively,  specified  in  the  agreements 
as  amended,  and  redeliver  thermally 
equivalent  volumes  to  SOCC  at  three 
specified  delivery  points  located  in 
Paulding  and  Definance  Counties,  Ohio. 

ANR  proposes  rales  for  the 
interruptible  and  firm  transportation 
service  as  provided  bv  A.NR's  Rate 
Schedules  ITS-1  and  FTS-1, 
respectively.  In  each  case  ANR  proposes 
a  primary  term  expiring  December  31, 
1989,  but  which  would  continue  on  a 
month  to  month  basis  until  terminated 
by  ANR  or  SOCC  on  thirty  days  written 
notice.  It  is  indicated  that  ANRs 
contract  also  provides  that  ANR  m.ay 
terminate  the  agreements  if  it  also 
terminates  like  service  for  others  on  a 
non-discriminatory  basis  which  is 
consistent  with  applicable  regulatory 
law  and  regulations. 

Comment  date:  September  18, 1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

5.  Citrus  Interstate  Pipeline  Company 
August  28, 1987.       I 
(Docket  No.  CP87-415-000J 

Take  notice  that  on  June  30. 1987, 
Citrus  Interstate  Pipeline  Company 
(CIPCO),  P.O.  Box  1188.  Houston,  Texas. 
77251-1188,  filed  in  Docket  No.  CP87- 
415-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act 
requesting  (1)  authorization  to  construct 
and  operate  a  total  of  approximately 
51.9  miles  of  30-inch  pipeline,  consisting 
of  51.3-miIe  and  0.6-mile  segments, 
together  with  metering  and  appurtenant 
facilities,  in  Mobile  County,  Alabama,  to 
connect  reserves  to  be  produced  in  the 
vicinity  of  Mobile  Bay:  (2)  approval  of 
its  FERC  Gas  Tariff.  Original  Volume 
No.  1.  including  its  proposed 
transportation  Rate  Schedules  FTS-1 
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and  ITS-1  and  initial  rates;  and  (3) 
authorization  to  transport  gas  for  certain 
shippers,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

In  addition  to  the  proposals  set  forth 
above  and  in  the  Notice  of  Application 
issued  in  Docket  No.  CP87-^15-000  (52 
Fed.  Reg,  27241)  CIPCO  states  that  in 
ordre  to  provide  all  potential  shippers 
an  opportunity  to  obtain  initial 
transportation  services  from  CIPCO, 
CIPCO  is  proposing  (1)  to  accept 
requests  for  both  firm  and  interruptible 
transportation  services  on  a  first-come, 
first-served  basis  for  all  requests 
received  within  60  days  of  the  date  the 
notice  of  this  application  is  published  in 
the  Federal  Register  (Request  Period) 
and  (2J  to  request  authorization  to 
transport  gas  for  any  shippers 
requesting  services  and  excuting  a 
precedent  agreement  within  that  time 
and  to  file  all  executed  precedent 
agreements  within  15  days  of  the  end  of 
the  Request  Period.  CIPCO  further  states 
for  any  shippers  requiring  downstream 
transportation  services,  CIPCO 
anticipates  that  any  required 
applications  for  authorization  to  render 
such  services  for  these  shippers  would 
be  filed  with  the  Commission. 

Comment  date:  September  18, 1987,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

6.  Algonquin  Gas  Transmission 

August  31, 1987. 

(Docket  No.  CP87-492-000| 

Take  notice  that  on  August  12, 1987, 
Algonquin  Gas  Transmission  Company 
(Algonquin),  1284  Soldiers  Field  Road, 
I3oston,  Massachusetts  02135,  filed  in 
Docket  No.  CP87-492-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
Algonquin  to  provide  an  existing 
customer.  Commonwealth  Gas  Company 
(Commonwealth),  with  a  firm 
transportation  service  for  a  primary 
term  of  20  years  starting  upon  the 
commencement  date  which  is 
contemplated  to  be  November  1, 1988, 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Algonquin  states  that  the  proposed 
service  would  allow  Commonwealth  a 
means  of  delivering  peak  season  supply 
owned  by  Commonwealth  to  existing 
points  of  delivery  between  Algonquin 
and  Commonwealth.  The  proposal 
would  involve  receipt  firm 
transportation  and  delivery  of  up  to 


40,000  MMBtu  per  day  of  gas,  it  is 
stated.  Algonquin  indicates  that  such 
deliveries  would  be  subject  to  fuel 
reimbursement  in  accordance  with  the 
provisions  of  Section  29  of  the  General 
Terms  and  Conditions  of  Algonquin's 
FERC  Gas  Tariff  Second  Revised 
Volume  No.  1.  It  is  further  stated  that 
the  gas  would  be  received  from 
Commonwealth  at  a  new  receipt  point  in 
Hopkinton,  Massachusetts,  referred  to 
as  the  Marathon  Station,  transported 
through  the  Algonquin  system  and 
redelivered  at  six  (6)  existing  points  of 
delivery  between  Algonquin  and 
Commonwealth.  Algonquin  also 
proposes  to  make  deliveries  on  an 
interruptible  basis  under  existing  Rate 
Schedules  at  the  new  Marathon  Station. 

To  order  such  service,  Algonquin 
proposes  to  construct  and  operate 
certain  facilities  including  8.0  miles  of 
12-inch  pipeline  connecting  its  existing 
24-inch  mainline  and  30-inch  mainline 
loop  in  Medvvay,  Massachusetts  to  the 
new  Marathon  Station  receipt  point  in 
Hopkinton,  Massachusetts.  Algonquin's 
proposal  would  also  involve 
replacement  of  approximately  0.4  miles 
of  3-inch  pipeline  with  a  new  10-inch 
pipeline  on  Algonquin's  H  system  in 
Medway,  Massachusetts,  it  is  stated. 

Algonquin  estimates  that  the  total 
cost  of  the  proposed  pipeline  system  to 
be  $10,823,000.  It  further  states  that 
initial  financing  would  be  through 
revolving  credit  arrangements,  short 
term  loans,  and  from  funds  on  hand. 

Algonquin  states  that  the  Gas 
Transportation  Agreement  would  be 
designated  as  Rate  Schedule  X-33  and 
would  be  contained  in  Algonquin's 
FERC  Gas  Tariff  Original  Volume  No.  2. 
Charges  related  to  the  service  would  be 
set  forth  in  Rate  Schedule,  it  is  stated. 
Algonquin  proposes  to  recover  its 
facilities  costs  through  a  monthly 
demand  charge,  the  deviation  of  which 
is  set  forth  in  the  application.  Algonquin 
indicates  it  would  also  charge  a 
commodity  charge  for  transportation 
quantities  withm  the  Maximum  Daily 
Quantity  (MDQ).  It  is  further  stated  that 
quantities  in  excess  of  the  MDQ  would 
be  subject  to  overturn  charges. 
Algonquin  asserts  that  the  rates  of  such 
commodity  related  charges  are  based 
upon  those  set  forth  in  Algonquin's 
pending  Section  4  rate  filing  in  Docket 
No.  RP87-1 4-000. 

Comment  date:  September  21, 1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Columbia  Gas  Transmission  Corporation 

August  31. 1987. 

[Docket  No  CP73-302-002| 


Take  notice  that  on  August  19. 1987. 
Colum.bia  Gas  Transmission 
Corporation  (Columbia).  1700 
MacCorkle  Avenue,  S.E..  Charleston, 
West  Virginia  25314,  filed  in  Docket  No. 
CP73-302-002  a  petition  to  amend  the 
order  issued  March  21, 1977,  in  Docket 
No.  CP73-302,  as  amended,  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  a 
request  to  extend  the  period  of  time  in 
which  to  complete  Phase  II  development 
of  Crawford  Storage  Field  located  in 
Fairfield  and  Hocking  Counties,  Ohio, 
all  as  more  fully  set  forth  in  the  petition 
to  amend  on  file  with  the  Commission 
and  open  to  public  inspection. 

Specifically,  Columbia  requests  a 
three-year  extension  of  time  from 
October  31, 1987  to  October  31. 1990  in 
which  to  complete  the  Phase  II 
development  of  Crawford  Storage  Field. 
Columbia  states  that  during  the 
contruction  and  operation  of  its  Phase  II 
facilities,  subsequent  monitoring  of 
pressures  and  volumes  indicated  that 
the  geographic  area  and  reservoir 
capacity  of  the  field  were  larger  than 
originally  estimated.  Columbia  further 
stales  that  data  from  drilling  and 
electric  logging  indicate  the  geology  of 
the  field  to  be  much  more  complex  than 
as  stated  in  the  original  application  and 
that  studies  involving  reservoir 
simulation  by  computer  modeling  is 
required  to  provide  the  most  economical 
final  design  of  the  storage  field  for 
complete  integration  into  its  pipeline 
operations.  Columbia  states  that  no 
further  development  of  the  Crawford 
Storage  Field  should  be  undertaken  until 
such  time  as  the  reservoir  simulation 
studies  are  completed. 

Columbia  estimates  that  an  additional 
two  years  are  required  to  perform  the 
simulation  studies  and  an  additional 
twelve  months  to  analyze  the  studies 
and  prepare  any  necessary  applications 
to  amend  its  present  authorization  for 
construction  and  operation  of  the  field. 

Comment  date;  September  21, 1987,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

8.  El  Paso  Natural  Gas  Company; 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corp. 

August  31, 1987. 

[Docket  No8.  CP61-92-016  and  CP61-139-0131 

Take  notice  that  on  August  11. 1987,  El 
Paso  Natural  Gas  Company  (El  Paso),  a 
Delaware  Corporation,  whose  mailing 
address  is  P.O.  Box  1492.  El  Paso,  Texas 
79978  and  Northern  Natural  Gas 
Company,  Division  of  Enron  Corp. 
(Northern),  a  Delaware  Corporation, 
whose  mailing  address  is  2223  Dodge 
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Streot,  Omaha.  Nebraska  68102. 
hereinafter  referred  to  jointly  as 
Petitioners,  filed  at  Docket  No.  CP61-92- 
016,  el  a!.,  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act  and  Rules  212  and  2001. 
el  spq..  of  the  Commission's  Rules  of 
Practice  and  Procedure,  a  joint  motion  to 
amend  the  order  heretofore  issued  on 
January  11,  1965,  as  amended,  in  the 
above  proceeding. 

The  instant  joint  motion  states  that  by 
Commission  order  issued  on  January  11. 
1965  at  33  FPC  34,  as  later  amended,  at 
Docket  Nos.  CP61 -92-000  and  CP61- 
139-00(J,  El  Paso  and  Northern, 
respectively,  received  permanent 
certificate  authonzation  to;  (1)  Construct 
and  operate  certain  facilities;  (2)  deliver 
natural  jjas.  on  an  exchange  basis,  by 
use  nf  existing  capacity  in  either  El 
Paso's  or  Northern's  gathering  system  at 
certain  designating  points;  (3)  establish 
a  specified  area  of  interest;  and  (4) 
provide  for  blanket  authorization  for  the 
addition  and  deletion  of  delivery  points 
from  time-to-time,  all  pursuant  to  the 
1963  Services  Agreement  dated  August 
17, 1962,  as  amended  (Agreement) 
between  El  Paso  and  Northern. 

The  instant  joint  motion  states  further 
that  El  Paso  and  Northern  have 
reviewed  the  operational  needs  of  each 
party  to  the  Agreement  and  have  agreed 
that  certain  modifications  are  necessary 
in  order  for  the  Agreement  to  continue 
to  serve  each  party's  needs.  Petitioners 
slate  that,  based  upon  that  review  and 
analysis,  it  has  been  specifically 
determined  that:  (1)  A  need  continues 
for  the  subject  exchange  arrangement 
encompassed  by  the  Agreement;  (2)  a 
need  exists  for  certain  operational 
aspects  of  the  exchange  arrangement  to 
be  modified  by  the  parties  to  refiert 
current  measurement  and  balancing 
philosophies:  and  (3)  a  need  has  arisen 
to  delete  the  lease  of  capacity  and 
facilities  provision  of  the  Agreement.  To 
satisfy  these  needs,  it  is  asserted  that 
Petitioners  have  entered  into  an 
Amendatory  Agreement  dated  April  1. 
1987  wherein  the  parties  agreed  to 
revise  the  Agreement  to  set  forth  the 
proposed  changes.  More  particularly,  it 
is  stated  that  El  Paso  and  Northern  each 
have  comprehensively  reviewed  the 
exchange  arrangement  based  upon  each 
party  s  goal  to  obtain  optimum 
operations  for  its  system  relative  to  the 
location  of  gas  supply  sources  and  to 
assure  compliance  with  existing 
contract  obligations,  market 
requirements,  and  economically  sound 
and  pnident  operating  practices. 
Petitioners  state  that  the  review  was 
undertaken  by  each  party  because  the 
Agreement's  term  currently  would 
expire  on  April  13. 1988,  arid  because  of 


significant  changes  that  have  occurred 
in  the  industry  affecting  all  aspects  of 
each  company's  operations. 

It  is  stated  that  the  results  of  this 
review  by  Petitioners  reveals  a 
continuing  need  by  Petitioners  for  the 
exchange  arrangement  and.  therefore, 
the  parties  seek  to  extend  the  primary 
term  of  the  Agreement  for  an  additional 
two  years  from  and  after  April  1, 1987, 
and  thereafter  to  continue  further  the 
Agreement  on  a  year-to-year  basis,  until 
terminated  by  either  party.  Additionally. 
Petitioners  indicate  that,  as  a  part  of 
such  review,  they  have  determined  that 
the  exchange  arrangement  should  be 
modified  so  deliveries  of  natural  gas  at 
the  delivery  points  specified  in  Articles 
II  and  III  of  the  Agreement  and 
balancing  under  the  Agreement, 
respecUvely,  be  on  thermally  equivalent 
volumes  to  properly  reflect  the  actual 
treatment  on  an  MMBtu  basis  by  the 
parties  for  deliveries  and  balancing 
under  similar  arrangements  being 
conducted  in  today's  business.  It  is 
further  indicated  that  Northern  has 
advised  El  Paso  that  it  no  longer  wishes 
to  lease  El  Paso's  facilities  as  provided 
by  Article  IX,  Section  1  to  Rate  Schedule 
Z-1,  commencing  with  the  effective  date 
of  the  instant  proposal  and  extending 
through  the  extended  term  of  the 
arrangement.  El  Paso  has  agreed  the 
exchange  should  be  accomplished 
without  charge  by  either  party  for  the 
remaining  term  because  the  exchange  is 
a  best-efforts  arrangement  and  that 
benefits  are  shared  by  both  parties,  it  is 
asserted. 

Accordingly,  Petitioners  jointly 
request  that  the  amended  authorization 
requested  herein,  when  issued, 
specifically  permit;  (1)  Extension  of  the 
primary  term  of  the  Agreement  for  an 
additional  two  years  from  and  after 
April  1, 1987,  thereafter  continuing  in 
effect  on  a  year-to-year  basis  until 
terminated  by  either  party;  (2)  deletion 
of  the  lease  of  capacity  and  facilities 
provision  under  the  Agreement;  (3) 
delivery  between  the  parties  of 
thermally  equivalent  exchange  volumes; 
and  (4)  balancing  of  deliveries  under  the 
Agreement  on  an  MMBtu  basis. 
Consistent  with  the  proposed  extension 
of  the  primar3/  term  from  and  after  April 
1, 1987  under  item  (1)  above.  El  Paso  and 
Northern  also  jointly  request  that  the 
amended  authorization  be  effective  as  of 
April  1, 1907  for  items  (2),  (3J  and  (4) 
above. 

Comment  date:  September  21, 1987,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 


9.  Natural  Gas  Pipeline  Company  of 
America 

August  31, 1987.  I 
(Docket  No.  CP86-375-0O4) 

Take  notice  that  on  August  17, 1987, 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street 
Lombard,  Illinois  60148,  filed  in  Docket 
No.  CP86-375-004,  a  petition  to  am.end 
the  order  issued  October  7, 1986,  in 
Docket  No.  CP86-375-000,  as  amended 
on  March  13, 1987,  in  Docket  No.  CP86- 
375-001  pursuant  to  section  7  of  the 
Natural  Gas  Act  so  as  to  authorize  the 
transportation  of  natural  gas  on  an 
interruptible  basis  for  Hawkeye 
Chemical  Company  (Hawkeye)  for  an 
extended  term  ending  October  7, 1989, 
all  as  more  fully  set  forth  in  the  petition 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Natural  indicates  that  in  Docket  No. 
CP86-375-001  it  was  previously 
authorized  to  transport  up  to  a 
maximum  of  22,000  MMBtu  per  day  for 
Hawkeye  for  ultimate  delivery  to 
Hawkeye  at  its  Clinton  County.  Iowa 
plant  for  a  term  ending  on  the  earlier  of 
October  7, 1987,  or  the  date  on  which 
Natural  accepts  a  blanket  certificate 
under  Order  No.  436  in  Docket  No. 
CP86-582-000. 

Natural  states  that  pursuant  to  the  gas 
transportation  agreement  dated 
February  27. 1986.  Natural  and  Hawkeye 
seek  to  extend  the  transportafion 
service  authorized  in  Docket  Nos.  CP86- 
375-000  and  CP86-375-0O1  until  October 
7,  1989, 

No  other  changes  are  proposed. 

Comment  date;  September  21, 1987,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

10.  Northern  Natural  Gas  Company, 
Division  of  Enron  Corp. 

August  31,  1987. 

(Docket  No.  CP87-490-000J 

Take  notice  that  on  August  11, 1987. 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corp.  (Northern).  2223 
Dodge  Street,  Omaha,  Nebraska  68102. 
filed  in  Docket  No.  CP87-49O-0OO,  an 
application  pursuant  to  section  7(b)  and 
7(c)  of  the  Natural  Gas  Act  requesting 
permission  and  approval  to  abandon 
Rate  Schedules  X-17.  X-23,  X-35  and  X- 
86  and  the  services  thereunder  which 
Northern  currently  is  providing  to 
Westar  Transmission  Company  and  for 
a  Certificate  of  Public  Convenience  and 
Necessity  authorizing  the  sale  of  natural 
gas  by  Northern  to  Westar  pursuant  to  a 
new  gas  sales  agreement  dated 
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February  12,  1987  (Gas  Sales 
Agreement). 

Pursuant  to  the  Gas  Sales  Agreement, 
Northern  proposes  to  sell  and  deliver  to 
Westar  up  to  25,000  MMBtu  of  natural 
gas  per  day  on  a  firm  basis.  Northern 
states  that  each  MMBtu  of  gas  delivered 
to  Westar  will  be  billed  at  the  Field 
Sales  rate  set  forth  on  sheet  No.  Ic  of 
Northern's  Volume  No.  2  FERC  Gas 
Tariff  It  is  further  stated  that  prior  to 
June  1,  1988,  Westar  may  negotiate  with 
Northern  to  increase  the  daily  contract 
quantity  from  25,000  MMBtu  per  day  up 
to  a  maximum,  of  75.000  MMBtu  per  day 
The  term  also  may  be  e.xtended,  from 
December  31, 1988,  for  an  additional 
three  years  at  Westar's  option,  it  is 
indicated.  Northern  is  requesting 
pregranted  abandonment  of  this  service 
upon  its  termination. 

Comment  date:  September  21,  1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

11.  Panhandle  Eastern  Pipe  Line 
Company 

August  31. 1987. 

IDockel  No.  CP87-491-OO00| 

Take  notice  that  on  August  11,  1987, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle).  P.O.  Box  1642.  Houston, 
Texas  77251,  filed  in  Docket  No.  CP87- 
491-000  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  an 
exchange  service  authorized  under 
Docket  No.  CP70-51  and  related 
facilities  thereof  located  in  Melvindale, 
Michigan  and  St.  Clair  County, 
Michigan,  respectively,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Panhandle  states  that  the  specific 
arrangement  it  requests  to  abandon  is 
pursuant  to  an  August  29,  1969  Exchange 
Agreement  whereby  Panhandle  is 
authorized  to  exchange  certain  volumes 
of  gas  with  Michigan  Consolidated  Gas 
Company  (MichCon)  for  redelivery  by 
Panhandle  to  Southeastern  Michigan 
Gas  Company  (Southeastern)  at  the 
Adair  Metering  and  Regulating  Station 
in  St.  Clair  County.  Panhandle  explains 
that  Southeastern  uses  such  gas  in  its 
Port  Huron  Market  Area.  Because 
Southeastern  has  negotiated  with 
Panhandle  a  sale  price  of  $197,000  for 
Adair  station.  Southeastern  would  no 
longer  require  Panhandle's  service  to 
deliver  such  gas  to  the  Adair  station,  it 
is  asserted.  As  a  result,  the  volumes 
could  now  be  delivered  directly  to  the 
Port  Huron  Station  for  Southeastern  use. 
it  is  stated. 


Panhandle  also  states  that  this 
abandonment  would  cause  no  decrease 
in  deliveries  to  Southeastern. 

Comment  date:  September  21.  1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

12.  Southern  Natural  Gas  Company) 

Augubt  31,  19B~. 

[Docket  No.  CP8b-210-003l 

Take  notice  that  on  August  13. 1987, 
Southern  Natural  Gas  Company 
(Southern],  P.O.  Box  2563,  Birmingham. 
Alabam.a  35202  2563.  filed  m  Docket  No. 
CP86-210-O03  a  petition  to  amend  the 
order  issued  December  30. 1985  in 
Docket  No  CP&tV210-000,  as  amended 
on  November  14.  1986  in  Docket  No. 
CP86-210-001.  pursuant  to  section  7  (c) 
of  the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  petition  to  amend  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

By  its  Order  Amending  Certificate 
issued  November  14.  1986  in  this 
proceeding,  the  Commission  authorized 
Southern  to  provide  interruptible 
transportation  of  up  to  20.000  MMBtu 
equivalent  of  natural  gas  per  day  of 
Georgetown  Seel  Corporation 
(Georgetown)  for  a  term  expiring 
November  14, 1987. 

In  its  petition  to  amend,  which  is  the 
subject  of  the  present  filing.  Southern,  in 
accordance  with  an  amended  agreement 
with  Georgetown,  requests  that  the 
authorized  term  be  extended  for  a 
limited  term  ending  October  31, 1988. 
and  that  additional  existing  delivery 
points  on  Southern's  system  in  onshore 
and  offshore  Louisiana  and  Mississippi 
be  authorized. 

Southern  states  that  Georgetown  has 
obtained  additional  sources  of  supply 
from  Exxon  Corporation,  and  that  the 
addition  of  the  proposed  existing 
delivery  points  would  permit  Southern 
to  transport  the  gas  for  Georgetown 
from,  this  alternative  supply  source. 

Comm.ent  date:  September  21, 1987,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

Soulhem  Natural  Gas  Company 

August  31.  1987. 

[Docket  No.  CP87-497-000| 

Take  notice  that  on  August  18, 1987, 
Southern  Natural  Gas  Company 
(Southern).  P.O.  Box  2563,  Birmingham, 
Alabama  35202,  filed  in  Docket  No. 
CP87-497-000  an  application  pursuant  to 
section  7(c)  of  the  .Natural  Gas  Act  for  a 
limited-term  certificate  of  public 
convenience  and  necessity  authorizing 
Southern  to  transport  gas  on  behalf  of 
Bishop  Pipeline  Corporation  (Bishop)  as 
agent  in  arranging  for  the  transportation 


of  natural  gas  supplies  for  Nicholson 
File,  and  operating  unit  of  Cooper 
Industries,  Inc.,  (Nicholson)  for  use  at  its 
plant  in  Cullman.  Alabama,  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Southern  proposes  to  transport 
natural  gas  for  Nicholson  in  accordance 
with  the  terms  and  conditions  of  a 
transportation  agreement  between 
Bishop,  the  Cullman-Jefferson  Counties 
Gas  District  (Cullman-Jefferson)  and 
Southern,  dated  July  24,  1987.  Southern 
states  it  has  agreed  to  transport  on  an 
interruptible  basis  up  to  1,000  MMBtu 
equivalent  of  gas  per  day  purchased  by 
Nicholson  from  Bishop.  Southern 
requests  that  the  Commission  issue  a 
limited-term  certificate  for  a  term 
expiring  on  October  31, 1988. 

Southern  states  that  the 
transportation  agreement  provides  for 
Bishop  to  cause  natural  gas  to  be 
delivered  to  Southern  for  transportation 
at  various  existing  points  on  Southern's 
contiguous  pipeline  system  in  St.  Mary 
Parish,  Louisiana,  and  Marion  County, 
Mississippi.  Southern  slates  that  it 
would  redeliver  to  Cullman-Jefferson  for 
Bishop's  account  at  the  Cullman- 
Jefferson  Counties  gas  district  meter 
station  located  in  Jefferson  County, 
Alabama,  an  equivalent  quantity  of  gas 
less  3.25  percent  of  such  amount  which 
shall  be  deemed  to  be  as  compressor 
fuel  and  company-use  gas  (including 
system  unaccounted-for  gas  losses),  less 
any  and  all  shrinkage,  fuel  or  loss 
resulting  from  or  consumed  in  the 
processing  of  gas,  and  less  Bishop's  pro- 
rata share  of  any  gas  delivered  for 
Bishop's  account  which  is  lost  or  vented 
for  any  reason. 

Southern  states  that  Bishop  has 
agreed  to  pay  Southern  each  month,  the 
following  transportation  rates: 

(a)  Where  the  aggregate  of  the 
volumes  transported  and  redelivered  by 
Southern  on  any  day  to  Cullman- 
Jefferson  under  any  and  all 
transportation  agreements  with 
Southern,  when  added  to  the  volumes  of 
gas  delivered  under  Southern's  OCD 
Rate  Schedule  on  such  day  to  Cullman- 
Jefferson  does  not  exceed  the  daily 
contract  demand  of  Cullman-Jefferson, 
the  transportation  rate  shall  be  39.9 
cents  per  MMBtu;  and 

(b)  Where  the  aggregate  of  the 
volum.es  transported  and  redelivered  by 
Southern  on  any  day  to  Cullman- 
Jefferson  under  any  and  all 
transportation  agreements  with 
Southern,  when  added  to  the  volumes  of 
gas  delivered  under  Southern's  OCD 
Rate  Schedule  on  such  day  to  Cullman- 
Jefferson  exceeds  the  daily  contract 
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demand  of  Cullman-Jefferson,  the 
transportation  rate  for  the  excess 
volumes  shall  be  64.9  cents  per  MNfBtu. 

Southern  states  that  the 
transportation  arrangement  would 
enable  Nicholson  to  diversity  its  natural 
gas  supply  sources  and  to  obtain  gas  at 
competitive  prices.  Additionally, 
Southern  advises  that  it  would  obtain 
take-or-pay  relief  on  the  gas  NicK  ilson 
may  obtain  from  its  suppliers. 

Comment  date:  September  21,  1987,  in 
accordance  with  Slandard  Paragraph  F 
at  the  end  of  this  notice 

14.  Southern  .Natural  Gas  Company  and) 
South  Georiga  Natural  Gas  Company) 

August  .ll    1987. 

[Docket  No.  CP87-^98-000| 

August  31.  1987. 

Take  notice  that  on  August  18, 1987. 
Southern  Natural  Gas  Company 
(Southern).  P.O.  Box  2563.  Biimingham, 
Alabama  35202.  and  South  Georgia 
.Natural  Gas  Company  (South  Georgia), 
P.O.  B«:)x  1279.  Thomasville,  Georgia 
31792,  filed  as  oapplicant's  in  Docket 
No.  Natural  Gas  Act  for  a  limited-term 
certificate  of  public  convenience  and 
necessity  authorizing  Southern  to 
transport  gas  on  behalf  of  South  Georiga 
as  agent  in  arranging  for  the 
transportation  of  natural  gas  supplies 
for  Florida  Power  Corporation  (Florida 
Power)  for  use  at  its  plant  in  Live  Oak, 
Florida,  and  authorizing  South  Georgia 
to  transport  gas  for  Florida  Power,  all  as 
more  fully  set  forth  in  the  application 
which  !s  on  file  with  the  Commission 
and  open  to  public  inspection. 

South  Georgia  proposes  to  transport 
up  to  35,000  MNIBtu  of  natural  gas  on  an 
intermptible  basis  for  Florida  Power  in 
accordance  with  the  terms  and 
conditions  of  a  transportation  agreement 
dated  July  24.  1987,  wherein  South 
Georgia  has  agreed  to  transport  the  gas 
and  to  act  as  agent  in  arranging  for  the 
transportation  of  the  gas  through 
Southern's  pipeline  system.  Southern 
states  that  under  contract  dated  July  24, 
1987,  it  has  agreed  with  South  Georgia 
to  transport  on  an  interruptible  basis  up 
to  35.000  MMBtu  equivalent  of  gas  per 
day  purchased  by  Florida  Power  from 
SNG  Trading  Inc.  (SNG)  and  request 
authorization  therefor.  Southern  and 
South  Georgia  request  that  the 
Commission  issue  a  limited-term 
certificate  authorizing  such  services  for 
a  te.TH  expiring  on  October  31, 1088. 

Southern  states  that  its  transportation 
agreement  provides  for  South  Georgia  to 
cause  natural  gas  to  be  delivered  to 
Southern  for  transportation  at  various 
existing  points  on  Southern's  contiguous 
pipeline  system  in  the  Breton  Sound. 
Chandeleur  Sound,  Main  Pass  and 


Mississippi  Canyon  Areas,  offshore 
Louisiana;  Charles,  Lincoln,  Ouachita, 
Plaquemines,  St.  Martin  and  St.  Mary 
Parishes,  Louisiana;  Lawrence  County, 
Mississippi;  and  Pickens  and  Tuscaloosa 
Counties,  Alabama.  Southern  states  that 
it  would  redeliver  to  South  Georgia  at 
the  existing  point  of  interconnection 
between  the  pipeline  facilities  of 
Southern  and  those  of  South  Georgia 
located  in  Lee  County,  Alabama,  an 
equivalent  quantity  of  gas  less  3.25 
percent  of  such  amount  which  shall  be 
deemed  to  be  used  as  compressor  fuel 
and  company-use  gas  (including  system 
unaccounted-for  gas  losses),  less  any 
and  all  shrinkage,  fuel  or  loss  resulting 
from  or  consumed  in  the  processing  of 
gas  for  the  account  of  Florida  Power, 
SNG  or  Southern,  and  less  South 
Georgia's  pro-rate  share  of  any  gas 
delivered  for  South  Georgia's  account 
which  is  lost  or  vented  for  any  reason. 
South  Georgia  states  that  it  would 
transport  and  deliver  equivalent 
volumes  of  the  gas,  less  0.5  percent 
attributed  to  fuel  use,  to  Florida  Power 
at  the  existing  interconnection  facilities 
with  Florida  Power  in  Suwannee. 
Florida. 

Southern  states  that  its  agreement 
with  South  Georgia  provides  for  South 
Georgia  to  pay  Southern  each  month, 
the  following  transportation  rates: 

(a)  Where  the  aggregate  of  the 
volumes  transported  and  redelivered  by 
Southern  on  any  day  to  South  Georgia 
under  any  and  all  transportation 
agreements  with  Southern,  when  added 
to  the  volumes  of  gas  delivered  under 
Southern's  OCD  Rate  Schedule  on  such 
day  to  South  Georgia  does  not  exceed 
the  daily  contract  demand  of  South 
Georiga,  the  transportation  rate  shall  be 
39.9  cents  per  MMBtu;  and 

(b)  Where  the  aggregate  of  the 
volumes  transported  and  redelivered  by 
Southern  on  any  day  to  South  Georgia 
under  any  and  all  transportation 
agreements  with  Southern,  when  added 
to  the  volumes  of  gas  delivered  under 
Southern's  OCD  Rate  Schedule  on  such 
day  to  South  Georgia  exceeds  the  daily 
contract  demand  of  South  Georgia,  the 
transportation  rate  for  the  excess 
volumes  shall  be  64.9  cents  per  MMBtu. 

Additionally,  Southern  states  it  would 
collect  the  1.52  cent  per  Mcf  GRI 
surcharge,  or  such  other  amount  as  the 
Commission  may  from  time  to  time 
prescribe  or  approve. 

It  is  slated  that  the  South  Georgia 
agreement  with  Florida  Power  provides 
for  Florida  Power  to  pay  South  Georgia 
each  month  a  transportation  rate  of 
28.33  cents  per  MMBtu  redelivered  by 
South  Georgia  and  to  reimburse  South 
Georgia  for  all  transportation  and  fuel 
charges,  and  other  charges  and  costs 


South  Georgia  pays  Southern  pursuant 
to  the  Southern-South  Georgia 
agreement, 

Southern  states  that  the 
transportation  arrangement  would 
enable  Florida  Power  to  diversify  its 
natural  gas  supply  sources  and  to  obtain 
gas  at  competitive  prices.  Additionally, 
Southern  advises  that  it  would  obtain 
take-or-pay  relief  on  the  gas  Florida 
Power  may  obtain  from  its  suppliers. 

Comment  date:  September  21, 1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

15.  Williams  Natural  Gas  Company 

August  31,  1987. 

[Docket  No.  CP87-49&-000J 

Take  notice  that  on  August  17, 1987. 
Williams  Natural  Gas  Company 
(Williams).  P.O.  Box  3288,  Tulsa. 
Oklahoma  74101,  filed  in  Docket  No. 
CP87-496-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
abandon  by  sale  approximately  1.9^ 
miles  of  8  inch  and  10-mch  pipeline  and 
appurtenant  facilities  located  in  Jasper 
County,  Missouri,  and  to  abandon  the 
transportation  of  gas  through  said 
facilities,  under  the  authorization  issued 
in  Docket  No.  CP82-479-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Williams  requests  abandonment 
authorization  for  the  facilities,  which 
were  installed  pursuant  to  Commission 
authorization  in  Docket  No.  G-298 
(Williams'  grandfather  certificate). 
Williams  indicates  that  the  Kansas 
Power  and  Light  Company  (KPL)  has 
made  a  request  to  purchase  said 
facilities.  It  is  stated  that  Williams  has 
no  custom.ers  on  the  section  of  pipeline 
proposed  for  abandonment  and  that 
there  would  be  no  denial  of  service  as  a 
result  of  the  abandonment.  It  is  further 
stated  that  KPL  seeks  to  purchase  the 
facilities  to  use  as  part  of  its  distribution 
system.  It  is  explained  that  Williams 
filed  in  Docket  No.  CP85-668-000  to 
abandon  the  facilities,  but  before  they 
were  abandoned,  KPL  made  its  request 
to  purchase  them.  It  is  estimated  that  the 
cost  to  reclaim  the  facilities  would  be 
$2,800.  the  salvage  value  $300  and  the 
sale  price  $300. 

Comment  date:  October  15, 1987,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
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filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  C25  N'orth 
Capitol  St'reet,  NE..  Washington,  DC 
20-126,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceedmg  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  m  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  confeired  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filmg 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  forma!  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

C.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc.  87-20485  Filed  »-3-«7;  8:45  am) 
EILUNG  COOE  C717-0VM 


[Docket  No.  TA87-2-27-000) 

Applications;  Proposed  Cha.nges  In 
Gas  Tariff;  North  Penn  Gas  Co. 

August  28,  1987. 

Take  notice  that  North  Penn  Gas 
Company  (N'orth  Penn)  on  .'August  20, 
1987.  tendered  for  filing  proposed 
changes  to  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1  pursuant  to  its 
PGA  Clause  for  rates  to  be  effective 
September  1.1987. 

Specifically.  North  Penn  has  included 
in  its  semiannual  PGA.  to  be  effective 
September  1. 1987.  the  following: 

1.  A  change  in  rates  to  refiect  changes 
in  Cost  of  Cas  Purchased. 

2.  A  surcharge  credit  of  34.048C  per 
Mcf  resulting  from  amounts 
accumulated  in  the  Unrecovered 
Purchased  Gas  Cost  Account  for  the 
period  January.  1987  through  June  30, 
1987:  the  jurisdictional  portion  of 
supplier  refunds  received  by  North  Penn 
for  the  same  six-month  period;  carrying 
charges  computed  in  accordance  with 
the  regulations  of  the  Federal  Energy 
Regulatory  Commission's  (Commission): 
a  carry-over  balance  from  the  surcharge 
credit  effective  for  the  period  Septem.ber 
1, 1986  through  February  28,  1987;  and  a 
credit  to  reflect  the  average  pipeline 
commodity  cost  of  gas  for  the  period 
September,  1986  to  February.  1987 
pursuant  to  Article  XIII  of  the 
Stipulation  and  Agreement  in  Docket 
No.  RP85-193. 

3.  A  TOP  surcharge  credit  of  0.355e  to 
repay  customers  of  North  Penn  for  the 
overrecovery  of  Take-Or-Pay  paym.ents 
made  to  Tennessee  Gas  Pipeline 
Company  under  procedures  approved  by 
the  Com.mission  in  Docket  .No.  RP83-8  et 
al.  issued  April  6,  1985. 

As  part  of  this  filing.  North  Penn  has 
also  included  Sixteenth  Revised  Sheet 
No.  15H  which  reflects  no  incremental 
pricing  surcharges  under  section  15  of 
the  General  Terms  and  Conditions  of  its 
tariff,  and  a  revised  index  page  to  reflect 
its  current  tariff. 

North  Penn  respectfully  requests 
waiver  of  any  of  the  Commission's  Rules 
and  Regulations  as  may  be  required  to 
permit  this  filing  to  becom.e  effective 
September  1. 1987,  as  proposed. 

Copies  of  this  letter  of  transmittal  and 
all  enclosures  a^e  being  mailed  to  each 
of  North  Penn's  jurisdictional  customers 
and  interested  State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
Intervene  or  a  protest  with  the  Federal 
Ene.'-gy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 


385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
4. 1987.  Protests  will  be  considered  by 
the  Commission  in  determinmg  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
Intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary: 
[FR  Doc  8'^-20486  Filed  9-3-87;  8:45  am) 
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Western  Area  Power  Administration 

Proposed  Navajo  Power  Marketing 
Plan 

agency:  Western  Area  Power 
Administration,  DOE. 
ACTION:  Notice  of  proposed  Navajo 
Power  Marketing  Plan  and  request  for 
comments. 

summary:  By  letter  dated  August,  5, 
1987,  the  Commissioner  of  the  Bureau  of 
Reclamation  (Reclamation)  requested 
that  the  Western  Area  Power 
Administration  (Western)  initiate  and 
administer  a  public  process  to  obtain 
comments  on  the  proposed  Navajo 
Power  Marketing  Plan  (Plan).  This 
notice  initiates  that  public  process. 

The  proposed  Plan  was  developed  in 
consultation  with  representatives  of 
Reclamation,  Western,  the  Central 
Arizona  Water  Conservation  District 
(CAWCD),  the  Governor  of  Arizona,  and 
Arizona  utility  and  water  agencies 
pursuant  to  section  107  of  the  Hoover 
Power  Plant  Act  of  1984  (98  Stat.  1333) 
(Act). 

Section  107(a)  of  the  Act  provides  that 
the  capacity  and  energy  associated  with 
the  United  States  interest  in  the  Navajo 
Generating  Station  (Navajo),  which  is  in 
excess  of  the  pumping  requirements  of 
the  Central  Arizona  Project  (CAP),  and 
certain  needs  for  desalting  and 
protective  pumping  facilities  (Navajo 
Surplus)  shall  be  marketed  and 
exchanged  by  the  Secretary  of  Energy. 
Furthermore,  section  107(c)  of  the  Act 
provides  that  in  the  marketing  and 
exchanging  of  Navajo  Surplus,  the 
Secretary  of  the  Interior  shall  adopt  the 
plan  deemed  most  acceptable,  after 
consultation  with  the  Secretary  of 
Energy,  the  Governor  of  Arizona,  and 
CAWCD  (or  its  successor  in  the  interest 
of  the  repayment  obligation  for  the 
CAP),  for  the  purposes  of  optimizing  the 
availability  of  Navajo  Surplus  and 
providing  financial  assistance  in  the 
timely  construction  and  repayment  of 
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construction  costs  of  authorized  features 
of  the  CAP.  The  Act  also  provides  that 
rates  for  Navajo  surplus  shall  not 
exceed  levels  that  allow  for  an 
appropriate  saving  for  the  contractor. 

The  proposed  Plan  provides  the 
criteria  for  the  sale  and  e.xchange  of 
capacity  and  energy  from  Navajo 
determined  to  be  surplus  to  the  needs  of 
CAP  after  the  completion  of  the  New 
Waddell  Dam,  a  feature  of  CAP.  The 
New  Waddell  Dam  is  a  regulatory 
storage  feature  of  CAP  that  would  allow 
for  operating  flexibility  to  increase 
winter  season  pumping  and  reduce 
summer  season  pumping,  thereby 
providing  an  enhanced  power  resource 
during  the  peak  load  season  of  the 
Southwest. 

All  interested  parties  are  invited  to 
submit  comments  concerning  the 
proposed  Plan  to  Western.  After 
conclusion  of  the  public  comment 
process.  Western  will  deliver  the 
comments  and  all  other  relevant 
documents  to  Reclamation  for  its 
review,  response  to  comments,  and  for 
adoption  of  the  final  Plan  in  accordance 
with  the  Act. 

DATES:  Interested  parties  may  submit 
written  comments  on  the  proposed  Plan 
on  or  before  October  5,  1987.  A  public 
information  forum  on  this  subject  will  be 
held  on  September  21. 1987.  at  the 
Phoenix  Hilton  Hotel.  Central  and 
Adams,  Phoenix.  Arizona,  beginning  at  9 
a.m.  An  opportunity  will  be  given  all 
interested  parties  to  present  written  and 
oral  comments  at  a  public  comment 
forum  to  be  held  on  September  28, 1987. 
at  the  Phoenix  Hilton  Hotel.  Central  and 
Adams.  Phoenix,  Arizona,  beginning  at  9 
a.m. 

ADDRESSES:  The  public  information 
forum  and  the  public  comment  forum 
will  be  held  at  the  Phoenix  Hilton  Hotel, 
Central  and  Adams,  Phoenix,  Arizona, 
on  the  dates  cited  above.  Written 
comments  concerning  the  proposed  Plan 
should  be  sent  to:  Mr.  Thomas  A.  Hine. 
Area  Manager,  Boulder  City  Area 
Office,  Western  Area  Power 
Administration.  P.O.  Box  200.  Boulder 
City.  NV  89005. 

FOR  FURTHER  INFORMATION:  Mr.  Earl  W, 
Hodge,  Acting  Assistant  Area  Manager 
for  Power  Marketing,  Boulder  City  Area 
Office,  Western  Area  Power 
Administration,  P.O.  Box  200.  Boulder 
City,  NV  89005.  (702)  477-3255. 
SUPPLEMENTARY  INFORMATION:  The 
United  States  has  acquired  an 
entitlement  to  24.3  percent  of  generation 
available  at  Navajo  for  use  by  CAP 
pursuant  to  the  Colorado  River  Basin 
Project  Act  (32  U.S.C.  1501.  et  seq.)  The 
CAP  is  a  Reclamation  multipurpose 
water  resource  development  and 


management  project  in  Arizona.  During 
initial  years  of  construction  of  CAP,  the 
United  Slates  entitlement  to  Navajo 
power  was  sold  on  an  interim  basis  to 
various  public  and  private  utilities 
(Layoff).  The  Layoff  contracts  were 
subject  to  withdrawal  of  power  as 
needed  by  the  United  States.  Notice  of 
final  withdrawal  was  given  to  all  Layoff 
contractors,  and  the  Layoff  contracts 
terminated  on  May  31, 1987. 

Section  107(c)  of  the  Act  provides  that 
a  power  marketing  plan  be  adopted  by 
the  Secretary  of  the  Interior  to  provide 
for  the  marketing  and  exchange  of 
Navajo  Surplus.  In  order  to  provide  for 
the  interim  marketing  of  the  Navajo 
Surplus  during  the  intial  delivery  and 
pump  testing  of  the  CAP  and  during  the 
pre-New  Waddell  Dam  period,  an 
Interim  Navajo  Power  Marketing  Plan 
(Interim  Plan)  was  developed  and 
adopted  by  the  Commissioner  of 
Reclamation  on  March  17, 1986. 

The  proposed  Plan  provides  that  the 
Interim  Plan  will  terminate  upon 
expiration  of  all  contracts  entered  into 
pursuant  to  the  Interim  Plan.  Contracts 
entered  into  under  the  Interim  Plan  will 
expire  upon  1  year  notice  given  by 
Western  subsequent  to  September  30, 
1989;  but  no  later  than  the  date  of  initial 
operation  of  regulatory  storage  at  New 
Waddell  Dam. 

This  proposed  Plan  contains  the 
criteria  for  the  sale  and  exchange  of 
Navajo  Surplus,  including  a  description 
of  the  power  to  be  marketed,  eligibility 
criteria,  contact  provisions,  ratesetting 
procedures,  and  revenue  collection  and 
distribution  criteria,  after  termination  of 
the  contracts  under  the  Interim  Plan. 
The  ratesetting  procedures  in  the 
proposed  Plan  were  developed  in  order 
to  accomplish  the  requirements  of  the 
Act  to  market  and  exchange  Navajo 
Surplus  "for  the  purposes  of  optimizing 
the  availability  of  Navajo  surplus  and 
providing  financial  assistance  in  the 
timely  construction  and  repayment  of 
construction  costs  of  authorized  features 
of  the  Central  Arizona  project,"  to 
provide  "That  rates  shall  not  exceed 
levels  that  allow  for  an  appropriate 
saving  for  the  contractor."  The  rates  in 
the  proposed  Plan  will  provide  annual 
revenues  for  repayment  of  costs 
associated  with  the  marketing  and 
exchange  of  Navajo  Surplus.  An 
additional  rate  component  is  included 
pursuant  to  section  107(d)  of  the  Act  to 
provide  for  repayment  of  funds 
advanced  by  CAWCD  for  authorized 
features  of  CAP.  The  timetable  for  the 
completion  of  the  Plan  is  contained  in 
the  letter  from  the  Commissioner  of 
Reclamation  included  in  this  notice.  The 
final  Plan  will  be  effective  30  days  after 
publication  in  the  Federal  Register. 


National  Environmental  Policy  Act 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  Council  on  Environmental 
Quality  regulations,  and  the  Department 
of  the  Interior  regulations  for 
compliance  with  NEPA,  Reclamation 
completed  an  Environmental  Impact 
Statement  on  the  Regulatory  Storage 
Division,  Centra!  Arizona  Project, 
Statement  No.  INT  FES  84-4,  February 
10,  1984.  The  environmental  impact 
statement  describes  six  alternatives  for 
the  proposed  construction  and  operation 
of  the  Regulatory  Storage  Division  of  the 
CAP.  The  alternatives  described  provide 
for  CAP  regulatory  storage,  flood  control 
for  the  Salt  and  Gila  Rivers  through  the 
Phoenix  metropolitan  area,  and 
concurrent  and  coincident  aspects  of  the 
Safety  of  Dams  program.  A  No  Action 
alternative  is  also  described.  The 
environmental  impact  statement  fulfills 
the  requirements  of  Executive  Order 
11988  (Floodplain  Management)  and 
Executive  Order  11990  (Protection  of 
Wetlands),  and  the  requirements  of  the 
Nationwide  Permit  in  accordance  with 
the  provisons  of  section  404  of  the  Clean 
Water  Act.  Western  is  evaluating  the 
EIS  as  to  its  relevancy  to  this  marketing 
proposal  and  will  determine  if 
additional  analysis  is  needed.  Copies  of 
the  environmental  impact  statement  will 
be  made  available  to  interested  persons 
upon  request. 

Executive  Order  12291 

The  Department  of  the  Interior  has 
determined  that  this  Plan  is  not  a  major 
rule  because  the  Plan  does  not  meet  the 
criteria  of  section  1(b)  of  Executive 
Order  12291  (46  FR  13193)  dated 
February  17, 1981. 

Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980  (5  U.S.C.  601,  et  seq.],  each 
agency,  when  required  to  publish  a 
general  notice  of  proposed  rule,  shall 
prepare  for  public  comment  an  initial 
regulatory  flexibility  analysis  to 
describe  the  impact  of  the  proposed  rule 
on  small  entities.  In  this  instance,  the 
Department  of  the  Interior  has 
determined  that  this  proposed  Navajo 
Power  Marketing  Plan  relates  to  electric 
services.  Under  section  601(b)  of  the 
Regulatory  Flexibility  Act  of  1980. 
services  are  not  considered  "rules" 
within  the  meaning  of  the  Act;  therefore. 
Reclamation  believes  that  no  flexibility 
analysis  is  required. 

Paperwork  Reduction  Act  of  1980 

The  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501-3520)  requires  that 
certain  information  collection 
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requirements  be  apf>roved  by  the  Office 
of  Management  and  Budget  (OMB) 
before  information  is  demanded  of  the 
public.  OMB  has  issued  a  final  rule  on 
the  Paperwork  Burdens  on  the  Public  (48 
FR  13666)  dated  March  31.  1983.  Ample 
opportunity  is  provided  for  the 
interested  public  to  participate  in  the 
development  of  the  Navajo  Power 
Marketing  Plan.  However  there  is  no 
requirement  that  members  of  the  public 
participatmg  in  the  development  of  the 
Navajo  Power  Marketing  Plan  supply 
information  about  themselves  to  the 
Government.  It  follows  that  the 
proposed  Navajo  Power  Marketing  Plan 
is  exempt  from  the  Paperwork  Reduction 
Act. 

Issued  in  Golden.  Colorado.  August  27, 
1987. 

William  H.  Clagelt, 

Administrator 

It  is  proposed  that  the  Navajo  Power 
Marketing  Plan  be  adopted  prior  to 
December  31,  1987.  as  specified  in  the 
following  letter  from  the  Commissioner 
of  Reclamation  to  the  Administrator  of 
Western, 
August  5.  1987. 

Mr.  William  H.  Clagetl.  Admmistrator, 
Western  Area  Power  Admimstration, 
PO.  Box  3402.  Golden.  Colorado  804O1. 

Dear  Mr.  Clagetl:  Section  107  of  the  Hoover 
Power  Plant  Act  of  1984  [Actl  provides  that 
power  associated  with  the  United  States' 
entitlement  in  the  N'avajo  Generating  Station, 
which  is  in  excess  of  the  pumping 
requirements  of  the  Centra!  Arizona  Project. 
shall  be  mHrkctt'd  and  exchanged  pursuant  to 
a  plan  adopted  by  the  Secretary  of  the 
Interior  (Secretary).  We  request  that  the 
Western  Area  Power  Administration 
(Western)  initiate  and  administer  a  public 
process  to  obtain  comments  on  the  proposed 
Navajo  Power  Marketing  Plan  (copy 
enclosed)  in  accordance  wuh  Department  of 
Energy  procedures.  Western  is  further 
requested  to  deliver  the  comments  and  all 
other  relevant  documents  to  Reclamation  for 
review,  response  to  comments  and  decision 
after  the  conclusion  of  the  public  comment 
process. 

Our  slatT  will  continue  to  work  very  closely 
with  your  staff  the  Arizona  Department  of 
Water  Resources,  and  the  Central  Arizona 
Water  Conservation  District  to  complete  the 
plan  in  a  timely  manner.  The  following 
schedule  is  our  collective  goal  for  completion 
of  the  plan: 


Action 

On  Of  tjetofe 

FrOERAL  REG'STFB  hiOtlCC                         ..     .  . 

Seot   1    1987 

Deadline  ten  PjCHic  Comm*»ils _ 

Rf-commend  Plan  wiui  Responses  to  Com- 
ments 

Oct  t.  1987 
Nov  2.  1987 

Ooc  31    1967 

Environmental  documentation  in 
accordance  with  the  National  Environmental 
Policy  Act  of  1969  (NEPA),  the  Council  on 
Environmental  Quality  regulations,  and  the 


Departmenl  of  the  Interior  guidelines  for 
compliance  with  .\EPA  is  included  in  the 
FinaJ  Environmental  Impact  Statement, 
Regulatory  Storage  Division,  Central  Arizona 
Project,  Document  No.  INT  FES  94-4.  dated 
February  10, 19&4. 

Upon  receipt  and  review  of  public 
comments,  upon  making  such  changes  as  may 
be  appropnate  in  response  to  such  comments, 
and  after  consultation  with  the  Secretary  of 
Energy,  the  Governor  of  Arizona  and  the 
Central  .'\nzona  Water  Conservation  Distnct 
(CAWCDj,  Reclamation  will  then  proceed 
with  the  adoption  of  the  final  Navaio 
Marketing  Plan  m  accordance  with  the  Act.  A 
notice  of  the  adoption  of  the  plan  including 
the  text  of  the  plan  and  responses  to 
comments  will  be  published  in  the  Federal 
Register. 

1  am  pleased  with  the  high  level  of 
cooperation  between  Reclamation.  Western, 
the  .Arizona  Governor  s  office,  and  the 
CAWCD  which  has  thus  far  characterized  the 
efforts  to  resolve  this  complex  and  difficult 
matter.  1  am  confident  that  conunuation  of 
these  efforts  will  result  in  a  plan  which  will 
be  fair  to  all  involved. 
Sincerely  yours, 
C.  Dale  Duvall, 
Commissioner. 

Enclosure, 
cc:  Thomas  A.  Hine.  Area  Manager  Boulder 
City  Area  Office.  Western  Area  Power 
Administration.  P  O.  Box  200.  Boulder  City, 
Nevada  89005,  Ronald  K,  Greenhalgh, 
Assistant  Administrator  for  Washington 
Liaison.  Western  Area  Power 
Administration.  Room  8G061.  Forrestal 
Building.  1000  Independence  Avenue,  SW„ 
Washington.  D  C  20585. 

Proposed  Navajo  Power  Marketing  Plan 

/.  Purpose  and  Scope 

Section  107  of  the  Hoover  Power  Plant 
Act  requires  that  a  power  marketing 
plan  be  developed  to  provide  for 
marketing  and  exchanging  of  Navajo 
Surplus  to  provide  financial  assistance 
in  the  timely  construction  and 
repayment  of  construction  costs  of 
authorized  features  of  the  Central 
Arizona  Project. 

A.  This  Plan  has  been  developed 
based  upon  data  contained  in  the  report 
by  Reclamation  entitled  "Central 
Arizona  Project  Power  Marketing  and 
Water  Supply  Study-October  igs's"  to 
meet  the  requirements  of  the  Hoover 
Power  Plant  Act  and  provide  for  the  sale 
and  Exchange  of  Navajo  Surplus  for  the 
benefit  of  the  Central  Arizona  Project  as 
provided  in  section  107  of  the  Hoover 
Power  Plant  Act. 

B.  This  Plan  recognizes  the  obligation 
of  the  United  States  to  use  its 
entitlement  to  electrical  capacity  and 
energy  from  Navajo  to  provide 
necessary  power  for  the  pumping 
require.ments  of  the  Central  Arizona 
Project  and  any  such  needs  for  desaihng 
and  protective  pumping  facilities  as  may 


be  required  under  section  101(b)(2)(B)  of 
the  Colorado  River  Basin  Salinity 
Control  Act.  For  the  purposes  of  this 
Plan,  Reclamation  has  determined  that 
the  Navajo  Surplus  peaking  resource 
identified  in  section  V.A.  and  V.B.  of 
this  Plan  is  not  required  to  meet  the 
needs  for  desalting  and  protective 
pumping  facilities  as  may  be  required 
under  section  101(b)(2)(B)  of  the 
Colorado  River  Basin  Salinity  Control 
Act;  however,  the  Navajo  Surplus 
identified  in  section  V.C.  will  be 
considered  in  meeting  these  needs. 

C.  The  Plan  provides  thiat  Western, 
working  closely  with  Reclamation  and 
CAWCD,  will  be  the  pnmary  marketing 
entity  responsible  for  the  sale  and 
Excliange  of  Navajo  Surplus  in 
accordance  with  applicable  Federal  law 
and  regulations.  Western  may  utilize 
exchange,  banking,  purchase 
agreements,  or  integration  with  other 
resources  to  fulfill  any  purpose  of  this 
Plan.  CAWCD  will  act  as  a  marketing 
entity  solely  for  the  purpose  of 
establishing  and  causing  to  be  collected 
the  Additional  Rate  Component. 

D.  This  Plan  sets  rates  and  parameters 
for  the  establishment  of  rates,  not 
exceeding  levels  that  allow  for  an 
appropriate  saving  for  the  contractor. 
that  will  provide  revenues  from,  the  sale 
and  Exchange  of  Navajo  Surplus  for  the 
purposes  of.  payment  of  the  operation 
and  maintenance  costs  associated  with 
Navajo  Surplus;  utilization  and 
assignment  of  the  revenues  derived  from 
the  Additional  Rate  Component  at  least 
sufficient  to  make  repayn.ent  and 
establish  reserves  for  repayment  of 
8175,000,000  (or  more)  of  funds 
advanced  by  CAWCD  to  Reclamation 
for  constnjction  of  authorized  features 
of  the  CAP  pursuant  to  the  Plan  Six  Cost 
Sharing  Agreement;  recovery  of  capital 
costs,  including  interest,  of  authorized 
features  of  the  Central  Arizona  Project 
allocated  to  power  and  recovery  of 
capital  costs  of  authorized  features  of 
the  Central  Arizona  Project  allocated  to 
power;  and  recovery  of  capital  costs  of 
authorized  features  of  the  Central 
Arizona  Project  allocated  to  irrigation 
that  are  determined  to  be  beyond  the 
irrigators'  ability  to  repay. 

//.  Authorities 

The  authorities  under  which  this  Plan 
is  developed  are: 

A.  Federal  Reclamation  laws  (43 
U.S.C.  372,  et  seq.],  and  all  .^cts 
amendatory  thereof  or  supplementary 
thereto);  in  particular,  the  Colorado 
River  Basin  Project  Act  (Pub.  L.  90-537): 
and  the  Hoover  Power  Plant  Act  of  1984 
(Pub.  L.  98-381). 
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B.  Rules,  regulations,  and  agency 
agreements  of  Western  and  Reclamation 
issued  or  made  pursuant  to  applicable 
law. 


///.  Definitions 

The  following  terms  wherever  used 
herein  shall  have  the  following 
meanings: 

A.  "Additional  Rate  Component"  shall 
mean  the  rate  componentfs)  established, 
charged,  and  caused  to  be  collected  by 
CAWCD  to  recover  the  CAWCD 
Advance  to  Reclamation,  plus  interst 
thereon,  pursuant  to  section  107  of  the 
Act  and  to  Chapter  21.  Laws  of  the  State 
of  Arizona.  Thirty-Seventh  Legislature. 
Second  Regular  Session,  1986. 

B.  "Authority"  shall  mean  the  Arizona 
Power  Authority. 

C.  "Authority's  Final  Hoover  Power 
Marketing  Plan"  shall  mean  the  Arizona 
Power  Authority's  marketing  plan 
entitled  "Final  Hoover  Power 
Mareketing.  Post-1987,"  dated  June  7. 
1985. 

D.  "CAP  "  or  "Central  Arizona  Project" 
shall  mean  the  Reclamation 
multipurpose  water  resource 
development  and  management  project  in 
Arizona  authorized  by  the  Colorado 
River  Basin  Project  Act.  as  amended  (43 
U.S.C.  \50\.etseq]. 

E.  "CAWCD"  shall  mean  the  Central 
Arizona  Water  Conservation  District. 

F.  "CAWCD  Advance  to 
Reclamation"  shall  mean  the  advance  of 
S175,0(X).000  (or  more)  to  Reclamation  by 
CAWCD  for  authorized  features  of  the 
Central  Arizona  Project  in  accordance 
with  the  Plan  Six  Cost  Sharing 
Agreement. 

G.  "Colorado  River  Basin  Salinity 
Control  Act "  shall  mean  the  Colorado 
River  Basin  Salinity  Control  Act  of  1974. 
as  amended  (43  U.S.C.  1591.  et  seq.). 

H.  "Conformed  Criteria"  shall  mean 
the  Conformed  General  Consolidated 
Power  Marketing  Criteria  or  Regulations 
for  Boulder  Citv  Area  Projects  published 
in  the  Federal  Register  (49  FR  50583)  on 
December  29.  1984. 

I.  "Date  of  Initial  Operation  "  shall 
mean  the  date  of  initial  test  pumping 
ir.to  rpgulatory  storage  at  New  Waddell 
Dam.  as  determined  by  Reclamation. 

j.  "Exchange"  shall  mean  any 
arrangements  providing  for  delivery  of 
capacity  and  energy  to  Western  by  an 
Exchange  Contractor  during  an 
Operating  Year  and  the  return  of  such 
capacity  and  energy  to  the  Exchange 
Contractor  by  'Western  from  Navajo  in 
the  same  Operating  Year. 

K.  "E.xchange  Contractor"  shall  mean 
a  contractor  which  enters  into  a  Long- 
Term  Exchange  Contract. 


L.  "Exchange  Energy  Account"  shall 
mean  the  record  of  Exchanges  between 
Western  and  an  Exchange  Contractor. 

M.  "Hoover  Power  Plant  Act"  or 
"Act"  shall  mean  the  Hoover  Power 
Plant  Act  of  1984  (Pub.  L.  98-381.). 

N.  "Hoover  Schedule  B  Capacity  and 
Energy"  shall  mean  the  capacity  and 
energy  from  the  Boulder  Canyon  Project 
described  in  section  105(a)(lj(B)  of  the 
Act  which  is  available  to  the  Authority. 

O.  "Hoover  Schedule  C  Excess 
Energy  '  shall  mean  the  energy  from  the 
Boulder  Canyon  Project  described  in 
section  105(a)(1)(C)  of  the  Act  which  is 
available  to  the  Authority. 

P.  "Interim  Plan"  shall  mean  the 
Interim  Navajo  Power  Marketing  Plan 
adopted  by  the  Commissioner  of 
Reclamation  on  March  17, 1986. 

Q.  "Layoff  Contract"  shall  mean  the 
contract(s)  entered  into  as  of  September 
30, 1969,  between  certain  non-Federal 
entities  and  Western  for  the  sale  of  the 
Navajo  Entitlement. 

R.  "Long-Term  Contracts"  shall  mean 
the  Long-Term  Peaking  Sales  Contracts 
and  the  Long-Term  Exchange  Contracts. 

S.  "Long-Term  Peaking  Sales 
Contract"  shall  mean  a  contract 
between  Western  and  a  contractor  for 
sale  of  Navajo  Surplus  for  a  period  of 
years  ending  September  30.  2011. 

T.  "Long-Term  Exchange  Contract" 
shall  mean  a  contract  between  Western 
and  an  Exchange  Contractor  for 
Exchange  of  Navajo  Surplus  for  a  period 
of  years  ending  September  30,  2011. 

U,  "Navajo"  shall  mean  the  Navajo 
Generating  Station,  the  thermal 
generating  power  plant  located  near 
Page,  Arizona,  and  associated 
transmission  facilities. 

V.  "Navajo  Entitlement"  shall  mean 
the  United  States  entitlement  of  24.3 
percent  of  the  generation  from  Navajo. 

W.  "Navajo  Surplus"  shall  mean 
capacity  and  energy  associated  with  the 
Navajo  Entitlement  which  is  in  excess  of 
the  pumping  requirements  of  the  Central 
Arizona  Project  and  any  such  needs  for 
desalting  and  protective  pumping 
facilities  as  may  be  required  under 
section  101(b)(2)(B)  of  the  Colorado 
River  Basin  Salinity  Control  Act. 

X.  "New  Waddell  Dam"  or  "New 
Waddell  Reservoir"  shall  mean  the 
regulatory  storage  facilities  constructed 
on  the  Agua  Fria  River  as  a  feature  of 
the  CAP. 

Y.  "Offpeak"  shall  mean  those  hours 
during  a  day  that  are  not  considered 
Onpeak. 

Z.  "Onpeak"  shall  mean  the  hours 
during  a  day.  except  Sunday,  that  are 
between  9:00  a.m.  to  9:00  p.m.  mountain 
standard  time  during  the  Summer 
Season.  r 


AA.  "Operating  Year"  shall  mean  the 
period  beginning  October  1  and  ending 
September  30  of  the  next  succeeding 
year. 

BB.  "Plan"  shall  mean  this  Navajo 
Power  Marketing  Plan. 

CC.  "Plan  Six  Cost  Sharing 
Agreement"  shall  mean  the  agreement 
among  the  United  States,  the  Central 
Arizona  Water  Conservation  District, 
the  Flood  Control  District  of  Maricopa 
County,  the  Salt  River  Project 
Agricultural  Improvement  and  Power 
District  and  Salt  River  Valley  Water 
Users'  Association,  the  Arizona  cities  of 
Chandler,  Glendale.  Mesa,  Phoenix, 
Scottsdale,  and  Tempe,  the  State  of 
Arizona,  and  the  city  of  Tucson  for 
funding  of  Plan  Six  facilities  of  the 
Central  Arizona  Project.  Arizona,  and 
for  other  purposes,  dated  April  15, 1986, 
and  any  amendments  or  supplements 
thereto. 

DD. "Reclamation"  shall  mean  the 
Bureau  of  Reclamation.  Department  of 
the  Interior. 

EE.  "Summer  Season"  shall  mean  the 
period  from  May  1  through  September  30 
of  any  year. 

FF.  "Western"'  shall  mean  the 
Western  Area  Power  Administration. 
Department  of  Energy. 

GG.  "Winter  Season"  shall  mean  the 
period  from  October  1  through  April  30 
of  the  next  succeeding  year. 

IV.  Elements 

This  Plan  includes  the  following 
elements: 

A.  The  estimated  amounts  of  Navajo 
Surplus  used  in  developing  this  Plan 
were  obtained  from  data  contained  in  a 
report  by  Reclamation,  entitled  "Central 
Arizona  Project  Power  Marketing  and 
Water  Supply  Study— October  1985." 
and  the  "Central  Arizona  Project, 
Surplus/Shortage  Pumping  Power  Profile 
(Revision  No.  1). "  dated  October  1986, 
prepared  by  CAWCD/Arizona 
Department  of  Water  Resources. 

B.  Optimization  of  Navajo  Surplus  will 
be  achieved  through  several  means:  (1) 
Delivering  maximum  amounts  of  water 
from  the  Colorado  River  in  the  Winter 
Season  for  storage  in  the  New  Waddell 
Reservoir  and  then  serving  CAP  water 
demands  in  the  Summer  Season  from 
water  previously  placed  in  storage,  and 
on  a  daily  basis,  delivering  maximum 
amounts  of  CAP  water  Onpeak  from  the 
limited  aqueduct  storage  and  recharging 
that  storage  to  the  extent  possible 
Offpeak,  thereby  making  Navajo  Surplus 
available  when  electrical  loads  in  the 
marketing  area  are  at  their  peak  and 
thus  enhancing  the  value  of  the  Navajo 
resource;  (2)  CAWCD  contracting  with 
the  Authority  for  Hoover  schedule  B 


UM  I 
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Capacity  and  Energy  and  CAWCU 
receiving  Hoover  Schedule  B  Capacity 
and  Energy  pursuant  to  paragraph  E  of 
this  section  and  using  it  to  meet  CAP 
pumping  requirements  in  part;  (3) 
CAWCD  contracting  with  the  Authority 
for  Hoover  Schedule  C  Excess  Energy 
and  CAWCD  receiving  the  Hoover 
Schedule  C  Elxcess  Energy  pursuant  to 
paragraph  F  of  this  section  and  using  it 
to  meet  CAP  pumping  requirements  in 
part;  and  (4)  using  CAP  and  Western 
operating  flexibility. 

C.  In  order  to  enhance  the  value  of 
Navajo  Surplus  to  maximize  financial 
assistance  to  CAP,  the  proposed  CAP 
operation  will  utilize  daily  energy 
management,  weekly  energy 
management,  and  seasonal  power 
management  as  described  in  paragraph 
B  of  this  section.  Except  for  scheduling 
adjustments  to  achieve  operating 
flexibility,  to  the  extent  possible  C.^P 
pumping  will  be  Offpeak  to  optimize 
Onpeak  availability  of  Navajo  Surplus, 

D.  CAP  pumping  will  be  maximized 
during  the  Winter  Season,  to  the  extent 
possible,  within  the  physical  and  legal 
limitations  of  moving  CAP  water 
through  the  CAP  aqueduct.  Any  Winter 
Season  energy  deficiencies  are  intended 
to  be  met  through  exchanges  or  through 
a  combination  of  exchange,  banking, 
purchase  agreements,  or  integration 
with  other  resources, 

E.  This  Plan  includes,  for  purposes  of 
the  Authority's  Final  Hoover  Power 
Marketing  Plan,  the  recapture  of  Hoover 
Schedule  B  Capacity  and  Energy 
pursuant  to  the  Authority's  Final  Hoover 
Power  Marketing  Plan,  as  further 
provided  for  in  a  resolution  of  the  Board 
of  Directors  of  CAWCD  which  is 
attached  hereto  as  appendix  A  and 
incorporated  bv  reference  herein,  for  the 
benefit  of  CAVVCD  (1 )  after  October  1, 
1991,  if  requested  by  CAWCD  pursuant 
to  the  provisions  of  appendix  A.  or  (2) 
upon  the  Date  of  Initial  Operation,  but 
(3)  not  later  than  December  31,  1994. 

F.  The  Authority's  Final  Hoover 
Power  Marketing  Plan  states  that  "the 
Authority  intends  to  allocate  and  sell" 
Hoover  Schedule  C  Excess  Energy  "in  a 
manner  which  is  consistent  with  such 
adopted  [Navajo  Marketing]  Plan".  In 
order  to  accomplish  the  goals  of  this 
Plan,  this  Plan  assumes  that  all  Hoover 
Schedule  C  Excess  Energy  available  to 
the  Authority  will  be  marketed  by  the 
Authority  in  accordance  w^ith  the 
Hoover  C  energy  sales  contracts  dated 
as  of  April  15,  1987,  as  follows; 

1.  From  June  1,  1987,  until  recapture  of 
Hoover  Schedule  B  Capacity  and  Energy 
for  CAWCD  is  completed,  to  Authority 
contractors  taking  capacity  and  energy 
in  a  manner  calculated  to  equalize  load 
factors  between  Hoover  Schedule  A 


capacity  and  Hoover  Schedule  B 
capacity.  (This  provision  contemplates 
that  increasing  amounts  of  Hoover 
Schedule  C  Excess  Energy  will  be 
marketed  with  Hoover  Schedule  B 
capacity  as  increased  amounts  of  that 
capacity  become  available.) 

Z.  After  recapture  of  Hoover  Schedule 
B  Capacity  and  Energy  has  been 
completed,  pursuant  to  the  Authority's 
power  sales  contracts  with  its 
contractors,  dated  as  of  Sepiember  15, 
1986,  on  the  basis  of  a  first  nght  of 
refusal  to  Authority  contractors  which 
are  then  utilizing  Hoover  Schedule  B 
Capacity  ar.d  Energy,  pro  rata  to  the 
amount  of  capacity  being  taken. 

3.  To  CAWCD,  on  the  basis  of  a  first 
right  of  refusal,  at  any  time  after  [une  1. 
1987  until  recapture  of  Hoover  Schedule 
B  Capacity  and  Energy  has  been 
completed,  to  the  extent  that  the  amount 
of  Hoo\er  Schedule  C  Excess  Energy,  if 
made  available  under  contract  with  the 
United  States  to  be  marketed  by  the 
Authority  in  the  current  contract  year 
(October  through  September),  shall 
exceed  4CKJ  GWh.  but  not  exceed  800 
GWh.  During  the  same  period.  Hoover 
Schedule  C  Excess  Energy  over  800 
GWh  shall  be  marketed,  if  available,  on 
the  basis  of  first  right  of  refusal,  50 
percent  to  CAWCD  and  50  percent  to 
other  Authority  contractors.  Delivery 
pursuant  to  this  section  shall  be  made 
only  at  a  time  and  to  the  extent  that  the 
capacity  of  the  Authority's  contractors 
is  not  being  utilized  to  generate  Hoover 
Schedule  A  energy  or  Hoover  Schedule 
B  energy,  or  if  other  capacity  is  made 
available  by  Western  for  said  delivery. 

G.  Termination  of  the  Long-Term 
Contracts  on  September  30.  2011.  will 
not  terminate  this  Plan.  So  long  as 
Navajo  operates  and  there  is  Navajo 
Surplus,  Western  shall  continue  to 
market  Navajo  Surplus  under  this  Plan 
w'lth  such  amendments  or  revisions  as 
may  be  adopted  by  the  Secretary  of  the 
Interior,  after  consultation  with  the 
Secretary  of  Energy.  CAWCD,  and  the 
Governor  of  Arizona  and  as  provided  by 
law,  including  the  authorities  set  forth  in 
section  II.  Contractors  with  Long-Term 
Peaking  Sales  Contracts  and  contractors 
with  Long-Term  Exchange  Contracts 
whose  contracts  terminate  in  2011  shall 
be  given  the  first  opportunity  for  new 
long-term  sales  contracts  and  new  long- 
term  exchange  contracts  for 
approximately  the  same  amounts  of 
power  contained  in  the  terminated 
contracts  with  available  capacity  and 
energy  distribution  pro  rata  among 
contractors.  Such  new  contracts  shall  be 
entered  into  prior  to  October  1,  2007. 


V.  Power  to  be  Marketed  or  Exchanged 

Contracts  entered  into  pursuant  to  the 
Interim  Plan  shall  expire  as  follows;  (1) 
After  consultation  by  Western  with 
Reclamation  and  CKWCD.  upon  1  year 
notice  given  by  Western  subsequent  to 
September  30,  1989;  but  in  any  event,  (2) 
after  such  notice  as  Western  deems 
appropriate,  upon  the  Date  of  Initial 
Operation.  The  Interim  Plan  shall 
terminate  upon  expiration  of  all 
contracts  entered  into  pursuant  to  the 
Interim  Plan.  Navajo  Surplus  to  be  sold 
or  Exchanged  under  this  Plan  consists  of 
the  following; 

A.  Capacity  and  energy  will  be 
availalbe  for  sale  on  a  long-term  basis 
generally  dunng  the  Summer  Season. 
Capacity  and  energy  will  be  available 
for  delivery  during  the  Summer  Season 
and  the  Winter  Season  Onpeak  and 
Offpeak.  Capacity  available  for  sale  will 
be  400  MW,  less  the  capacity  used  for 
Exchange  purposes  under  paragraph  B 
of  this  section.  There  will  be  760  kWh  of 
energy  per  year  available  for  sale  to  a 
contractor  for  each  kW  of  contract 
capacity. 

B.  A  maximum  of  150  MW  of  the  400 
MW  available  under  paragraph  A  of  this 
section  may  be  used  for  Exchanges  on  a 
long-term  basis.  Energy  scheduled  tom 
an  ELxchange  Contractor  will  be  returned 
to  such  Exchange  Contractor  on  a  one- 
kWh-for-one-kWh  basis  under  terms 
provided  in  a  Long-Term  Exchange 
Contract,  There  will  be  760  kWh  of 
energy  per  year  available  to  an 
Exchange  Contractor  for  each  kW  of 
contract  capacity  exchanged. 

C.  Any  capacity  or  energy  not  sold  or 
exchanged  in  accordance  with 
paragraphs  A  and  B  of  this  section  may, 
as  determined  by  Western,  in 
cooperation  with  CAWCD  and 
Reclamation,  be  sold  under  appropriate 
long-term  or  short-term  arrangements  or 
integrated  with  the  Federal  system  and 
sold  by  Western  under  arrangements 
developed  in  cooperation  with  C.^WCD 
and  Reclamation. 

D.  Any  capacity  or  energy  determined 
to  be  available  under  paragraph  C  of 
this  section,  up  to  30  MW,  will  be  made 
available  first  to  Reclamation  for  the 
purposes  of  the  Colorado  River  Basin 
Salinity  Control  Act. 

E.  Deliverj'  of  capacity  and  energy 
provided  in  paragraphs  A  and  B  of  this 
seciton  is  subject  to  the  following; 

1.  In  the  event  of  an  outage, 
curtailment,  or  derating  (or  any 
combination  thereof)  of  the  generating 
capabilities  at  Navajo,  each  contractor's 
right  to  receive  capacity  and  energy 
shall  be  as  follows: 
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a.  Capacity  shall  be  reduced  on  a  pro 
rata  basis  among  all  contractors  and 
CAWCD. 

b.  Energy  will  be  affected  as  follows: 
(i)  If  the  energy  produced  by  the 

Navajo  Entitlement  is  equal  to  or  greater 
than  an  average  of  3,500  GWh  per  year 
in  the  current  and  immediately  prior 
Operating  Year,  then  the  contractor  is 
entitled  to  the  full  760  kWh  per  kW  per 
year. 

(ii)  If  the  total  energy  produced  by  the 
Navajo  Entitlement  is  less  than  an 
average  of  3,500  GWh  per  year  in  the 
current  and  immediately  prior  Operating 
Year,  then  either  (1)  each  contractor's 
right  to  receive  energy  may  be  reduced 
by  Western,  and  if  reduced,  the 
reduction  shall  be  on  a  pro  rata  basis 
among  all  contractors  and  CAWCD,  or 
(2)  at  the  contractor's  option,  energy 
may  be  scheduled  to  Western,  on  a  one- 
for-one  basis  at  times  and  amounts 
mutually  acceptable  to  Western  and  the 
contractor,  to  replace  the  energy  which 
would  have  otherwise  been  lost  by  pro 
rata  reduction. 

2.  If  in  the  Operating  Year  in  which 
the  Date  of  Initial  Operation  occurs, 
contract  entitlements  cannot  be 
delivered,  such  entitlements  shall  be 
reduced  among  all  contractors  pro  rata. 

3.  In  September  of  each  Operating 
Year,  each  Exchange  Contractor  shall 
supply  Western  with  a  schedule  of 
proposed  deliveries  of  energy  during  the 
Winter  Season  equal  to  the  amount  to 
which  the  Exchange  Contractor  will  be 
entitled  during  the  followmg  Operating 
Year.  Western  may  upon  24  hours  notice 
cancel  a  day's  delivery  in  the  event  that 
Western  finds  that  the  energy  is  not 
needed  for  pumping  and  could  not  be 
sold  at  a  rate  higher  than  the  Navajo 
Surplus  energy  rates  described  in 
section  VIII. A. 2.  In  the  event  that  the 
Exchange  Contractor,  because  of 
emergency  conditions,  would  have  to 
supply  Exchange  energy  from  oil-fired  or 
gas-fired  resources,  the  contractor  may 
notify  Western  and  be  relieved  of  its 
obligation  under  the  schedule  for  the 
period  of  time  until  it  is  able  to  supply 
such  Exchange  energy  without  using  oil- 
fired  or  gas-fired  generation. 

4.  In  the  event  of  an  outage, 
curtailment,  or  derating  (or  any 
combination  thereof)  of  the  Navajo 
transmission  system,  Western  will  use 
its  best  efforts  to  deliver  Navajo  Surplus 
to  the  contractors,  in  amounts  as  close 
to  each  contractor's  Navajo  Surplus 
entitlement  or  pro  rata  share  of  such 
entitlement  as  possible,  using  the 
available  Navajo  transmission  system. 
Upon  appropriate  arrangements. 
Western  may  assist  the  contractors  in 
the  event  of  such  outage,  curtailment,  or 
derating  of  the  Navajo  transmission 


system  by  arranging  alternative 
emergency  transmission  service  with 
third  parties  or  on  Western's 
transmission  system  as  determined  to  be 
available  in  the  sole  judgment  of 
Western. 

5.  Each  long-Term  Exchange  Contract 
will  provide  for  an  Exchange  Energy 
Account.  It  is  generally  intended  that 
the  account  will  contain  a  balance  of 
energy  owed  to  the  Exchange 
Contractor.  Under  some  circumstances, 
the  balance  of  the  Exchange  Energy 
account  may  be  reversed  whereby  the 
Exchange  Contractor  will  owe  energy  to 
Western.  Under  either  circumstance, 
energy  can  be  scheduled  by  the 
Exchange  Contractor  at  any  time  for 
credit  to  his  Exchange  Energy  Account 
provided  Western  has  adequate 
pumping  loads  or  sales  opportunities  to 
use  the  energy.  It  is  not  intended  that 
Western  would  accept  energy  for  resale 
when  such  resale  would  be  at  rates  less 
than  Navajo  Surplus  energy  rates 
described  in  section  VI1I.A.2.  Energy 
deliveries  by  an  Exchange  Contractor  to 
balance  its  Exchange  Energy  Account 
must  be  at  times  and  amounts  mutually 
acceptable  to  W^estern  and  to  the 
Exchange  Contractor. 

6.  Except  as  provided  in  paragraph  7 
of  this  section,  energy  deliveries  by 
Western  under  Long-Term  Contracts 
will  be  scheduled  at  least  24  hours  in 
advance,  as  mutually  agreed  between 
the  contractor  and  Western,  and  such 
deliveries  will  be  contingent  only  on  the 
output  of  Navajo. 

7.  Capacity  and  energy,  not  scheduled 
at  least  24  hours  in  advance,  may  be 
ordered  by  a  contractor  under  a  Long- 
Term  Contract  through  appropriate 
dispatch  channels.  Such  requested 
capacity  and  energy  may  be  supplied,  at 
Western's  discretion,  after  coordinating 
with  CAWCD.  either  through  rapid 
pump  unloading  (estimated  100  percent 
loaded  to  0  percent  within  10  minutes) 
or  from  other  resources  available  to 
Western.  Such  delivery  not  scheduled  at 
least  24  hours  in  advance  may  be  limited 
to  8  hours  per  day.  A  charge  shall  be 
assessed  to  a  contractor  as  a  start-up 
cost  for  each  occurrence  of  a  request  for 
an  increase  in  delivery  not  scheduled  at 
least  24  hours  in  advance.  The 
accounting  for  energy  delivered  under 
the  provisions  of  this  paragraph  shall  be 
identical  to  accounting  for  energy 
scheduled  24  hours  in  advance. 

VI.  Eligibility 

Navajo  Surplus  will  be  offered  for  sale 
and  Exchange  in  accordance  with  the 
requirements  of  this  section. 

A.  Capacity  and  energy  will  be 
offered  for  sale  in  the  following  order  of 


priority,  in  accordance  with  part  IV, 
section  A  of  the  Conformed  Criteria: 

1.  Federal  preference  entities  within 
Arizona. 

2.  Federal  preference  entities  within 
the  Boulder  City  marketing  area. 

3.  Federal  preference  entities  in 
adjacent  Federal  marketing  areas. 

4.  Nonpreference  entities  in  the 
Boulder  City  marketing  area. 

B.  In  the  event  that  a  potential 
contractor  fails  to  place  capacity  and 
energy  under  contract  within  a 
reasonable  period,  as  specified  by 
Western  and  in  accordance  with  the 
terms  and  conditions  offered  by 
Western,  the  amounts  of  capacity  and 
energy  not  placed  under  contract  will  be 
reoffered  in  accordance  with  the  order 
of  priority  specified  in  paragraph  A  of 
this  section. 

C.  Arizona  entities,  regardless  of 
preference  status,  shall  have  first 
opportunity  for  electrical  capacity  and 
energy  Exchange  rights  as  necessary  to 
implement  this  Plan.  Western,  in 
consultation  with  CAWCD  and 
Reclamacation,  may  determine  that  any 
capacity  and  energy  not  subscribed  to 
by  Arizona  entities  for  Exchange  may  be 
offered  for  long-term  sale  in  the  order  of 
priority  stated  in  paragraph  A  of  this 
section  or  may  be  offered  to  non- 
Arizona  entities  for  Exchange. 

VII.  Contract  Provisions 

Western,  after  consultation  with 
Reclamation  and  CAWCD,  shall  enter 
into  all  power  sales  and  Exchange 
contracts  necessary  to  carry  out  the 
provisions  of  this  Plan  in  selling  and 
exchanging  capacity  and  energy 
pursuant  to  section  V.  Navajo  Surplus 
shall  be  marketed,  and  Exchange  rights 
granted  by  Western  on  behalf  of  the 
Secretary  of  the  Interior,  under  contracts 
consistent  with  this  Plan  and  the 
Conformed  Criteria.  Contracts  for  sale 
or  Exchange  of  Navajo  Surplus  made 
pursuant  to  this  Plan  shall  include,  but 
not  be  limited  to,  the  following 
provisions: 

A.  Each  Long-Term  Peaking  Sales 
Contract  shall  become  effective  upon  its 
execution,  the  implementation  of  which, 
including  all  terms,  covenants,  and 
conditions  related  to  delivery  of 
capacity  and  energy  and  all  appropriate 
payments  therefore,  shall  begin  on  the 
first  day  within  the  Summer  Season 
following  the  Date  of  Initial  Operation. 
Contractors  shall  be  given  at  least  60 
days  written  notice  prior  to  the  Date  of 
Initial  Operation.  If  contract 
entitlements  are  reduced  pursuant  to 
section  V.E.2,  each  contractor  shall  be 
charged  only  for  the  amount  of  capacity 
and  the  energy  made  available  to  the 
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contractor  in  that  Operating  Year.  Each 
Long-Term  Peaking  Sales  Contract  shall 
terminate  on  September  30,  2011. 

B.  Each  Long-Term  Exchange  Contract 
shall  become  effective  upon  its 
execution,  the  implementation  of  which, 
including  all  terms,  covenants,  and 
conditions  related  to  the  exchange  of 
capacity  and  energy  and  all  appropriate 
payments  therefore,  shall  begin  upon  the 
Date  of  Initial  Operation.  Contractors 
shall  be  given  at  least  60  days  written 
notice  prior  to  the  Date  of  Initial 
Operation.  Each  Long-Term  Exchange 
Contract  shall  provide  for  an  Exchange 
Energy  Account.  It  is  the  intent  of  this 
Plan  that  the  Exchange  Energy  Account 
will  be  balanced  to  zero  annually. 
However,  in  the  event  that  such  balance 
owed  Western  is  not  reduced  to  zero, 
the  Long-Term  Exchange  Contract  shall 
include  provisions  for  a  carryover  of 
such  balance  to  the  subsequent 
Operating  Year  or  for  payment  to 
Western.  In  the  event  that  such  balance 
owed  the  Exchange  Contractor  is  not 
reduced  to  zero,  the  Long-Term 
Exchange  Contract  shall  include 
provisions  for  a  carryover  of  such 
balance  to  the  subsequent  Operating 
Year  to  be  credited  against  the 
Exchange  Contractor's  scheduled 
delivery.  Prior  to  the  Date  of  Initial 
Operation,  each  Exchange  Contractor 
shall  receive  an  estimate  of  the  amount 
of  capacity  and  energy  which  will  be 
available  to  it  during  the  first  Operating 
Year,  and  the  Exchange  Contractor  shall 
propose  a  schedule  of  Winter  Season 
energy  delivery  to  Western  in  the  same 
amount  as  Reclamation's  estimate  of  the 
available  return  of  energy.  If  contract 
entitlements  are  reduced  pursuant  to 
section  V.E.2,  each  Exchange  Contractor 
shall  be  charged  only  for  the  amount  of 
capacity  made  available  to  the 
Exchange  Contractor  in  that  Operating 
Year.  Each  Long-Term  Exchange 
Contract  shall  terminate  on  September 
30,  2011. 

C.  Any  Long-Term  Contract  may,  at 
the  contractor's  request,  contain  a 
provision  that  if  the  New  Waddell  Dam 
is  not  scheduled  to  be  completed  by  a 
certain  date  the  contractor  may 
terminate  the  Long-Term  Contract  on  or 
before  a  date  established  in  the 
contract. 

D.  Contract  entitlements  will  be 
measured  or  calculated  at  the  500  kV 
bus  at  the  Navajo  Generating  Station. 
Capacity  and  energy,  less  losses,  will  be 
scheduled  and  delivered  at  a  voltage  of 
500  kV  to  contractors  at  either 
Westwing  Switchyard  or  McCullough 
Switchyard  or  at  such  other  points  and 
voltages  on  the  Navajo  system  as 
Western  and  the  contractor  shall  agree. 


Any  necessary  trasmission  service 
beyond  the  contractor's  point(s)-of- 
delivery  will  be  the  responsibility  of  the 
contractor. 

E.  CAWCD  shall  be  a  party  to 
contracts  for  the  sale  or  Exchange  of 
Navajo  Surplus  for  the  limited  purpose 
of  establishing  and  collecting  the 
Additional  Rate  Component. 

F.  Written  metering  and  scheduling 
instructions  shall  be  agreed  upon 
between  Western  and  the  contractor,  in 
consultation  with  CAWCD  and 
Reclamation,  prior  to  any  deliveries 
under  this  Plan.  The  metering  and 
scheduling  instructions  shall  provide  the 
operating  and  accounting  procedures  for 
such  deliveries.  Metering  and  scheduling 
instructions  are  intended  to  implement 
terms  of  the  contract,  not  to  modify  or 
amend  it,  and  therefore  are  subordinate 
to  the  contract.  The  implementation 
shall  be  the  responsibility  of  Western 
and  the  contractor.  After  consultation 
with  Reclamation  and  CAWCD, 
Western  and  the  contractor  may  modify 
these  instructions,  as  necessary,  to 
reflect  changing  power  system 
conditions.  In  the  event  the  contractor 
fails  or  refuses  to  execute  the  initial 
metering  and  scheduling  instructions  or 
any  revised  instructions  Western 
determines  to  be  necessary.  'Western 
shall  develop  and  implement  temporary 
instructions  until  initially  acceptable 
instructions  have  been  developed  and 
executed  by  Western  and  the 
contractor. 

VIII.  Ralesetting  Procedures 

In  order  to  accomplish  the 
requirements  of  the  Act  to  market  and 
Exchange  Navajo  Surplus  "for  the 
purposes  of  optimizing  the  availability 
of  Navajo  surplus  and  providing 
financial  assistance  in  the  timely 
construction  and  repayment  of 
construction  costs  of  authorized  features 
of  the  Central  Arizona  project."  and  the 
provision,  "Thai  rates  shall  not  exceed 
levels  that  allow  for  an  appropriate 
saving  for  the  contractor."  rates  for 
Navajo  Surplus  sales  and  Exchanges 
shall  be  established  and  modified  in 
accordance  w-ith  the  following 
provisions: 

A.  Long-term  capacity  and  energy 
described  in  section  V.A  shall  be  sold  at 
rates  which  will  provide  financial 
assistance  in  the  timely  repayment  of 
the  CAWCD  Advance  to  Reclamation, 
plus  interest  thereon,  and  repayment  of 
costs  of  other  authorized  features  of 
CAP  to  be  repaid  by  power  revenues. 
The  following  rates  do  not  exceed  a 
level  that  will  allow  for  an  appropriate 
saving  for  the  contractor.  The  rates  shall 
be  composed  of  a  capacity  rate  and  an 


energy  rate  calculated  m  the  following 
manner: 

1.  The  capacity  rate  will  be  fixed  for 
the  term  of  the  Long-Term  Peaking  Sales 
Contract  at  (a)  the  Additional  Rate 
Component  established  by  CAWCD, 
plus  (b)  an  amount  which  when  added 
to  the  Additional  Rate  Component  shall 
total  $72  per  kW-year.  The  annual  rate 
of  S72  per  kW-year  shall  be  billed  to 
each  contractor  in  a  monthly  amount  of 
S6  per  kW  based  on  the  amount  of  each 
contractor's  capacit\  entitlement. 

2.  The  energy  rate  will  be  based  on 
the  actual  annual  operating  costs 
associated  with  the  .Navajo  Entitlement 
in  the  prior  Operating  Year  plus  a 
charge  for  Westerns  costs  associated 
with  Navajo.  The  Western  charse  will 
be  based  on  Westerns  actual  cost  of 
services  performed  under  this  Plan, 
including  appropnate  administrative 
expenses.  The  annual  operating  costs 
will  be  determined  in  a  similar  manner 
as  the  generation  operating  charge. 
generation  energy  charge,  and 
transmission  operating  charge  in  the 
Layoff  Contracts.  The  energy  rate  will 
be  a  mills  per  kWh  rate  calculated  by 
dividing  the  total  costs  descnbed  above 
by  the  total  annual  kWh  available  to  the 
United  States  in  the  same  Operating 
Year.  The  energy  rate  will  be  applied 
monthly  to  each  kWh  delivered. 

B.  Long-term  Exchanges  described  in 
section  V.B.  shall  be  Exchanged  at  a  - 
one-for-one  energy  Exchange  rate  plus 
the  following  charges,  which  do  not 
exceed  a  level  that  will  allow  for  an 
appropriate  saving  for  the  contractor. 

1.  The  capacity  rate  described  in 
paragraph  A.l  of  this  section. 

2.  A  charge  for  Western's  cost 
associated  with  Navajo  as  described  in 
paragraph  A.2  of  this  section. 

3.  If  a  balance  remains  in  favor  of 
Western  in  the  Exchange  Energy 
Account  at  the  close  of  any  Operating 
Year.  Western  may  require  a  settlement 
of  the  account  in  cash  at  115  percent  of 
the  Navajo  Surplus  energy  rate 
described  in  paragraph  A.2  of  this 
section. 

C.  For  capacity  and  energy  not 
scheduled  at  least  24  hours  in  advance 
as  described  in  section  V.E.7,  the  charge 
shall  be  $4,000  each  occurrence  of  a 
request  for  an  increase  in  delivery.  This 
charge  shall  be  in  addition  to  the 
charges  for  capacity  and  energy 
described  in  paragraphs  A  and  B  of  this 
section. 

D.  Capacity  and  energy  described  in 
sections  V.C.  and  V.D.  shall  be  sold  at 
rates  established  by  Western,  after 
consultation  with  CAWCD  and 
Reclamation.  Such  rates  may  include  an 
Additional  Rate  Component. 
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E.  Because  the  Act's  requirements  for 
noncost-based  rates,  the  rates 
established  pursuant  to  this  Plan  are  not 
suitable  to  the  required  review  of 
Western's  rates  by  the  Federal  Energy 
Regulattwy  Commission.  All  rates 
promulgated  by  the  Administrator  of 
Western  under  this  Plan  shall  be  a  final 
act  of  the  Secretary  of  Energy  and  shall 
be  subject  to  review  pursuant  to  the 
judicial  review  provided  by  the 
Administrative  Procedure  Act  (5  U.S.C. 
553.  e!  seq.]. 

IX.  Revenue  Collection  and  Distribution 

Western  will  bill  and  collect  in 
accordance  with  the  rates  and  charges 
for  the  sale  or  Exchange  of  Navajo 
Surplus,  including  the  Additional  Rate 
Component  for  CAWCD. 

A  Western  shall  distribute  all 
revenues  collected  from  the  application 
of  the  rates  and  charges  in  the  following 
manner: 

1.  First,  revenues  will  be  deposited 
into  the  Lower  Colorado  River  Basin 
Development  Fund  to  pay  all  costs  of 
operation  and  maintenance  determined 
to  Ije  associated  with  the  sale  and 
Exchange  of  Navajo  Surplus,  including 
Western's  costs. 

2.  Second,  revenues  derived  from  the 
collection  of  the  Additional  Rate 
Component  by  Western  for  CAWCD 
will  he  paid  directly  to  CAWCD  or  its 
nominee  for  repayment  and 
establishment  of  reserves  for  repayment 
of  the  CAWCD  Advance  to  Reclamation 
plus  interest  thereon. 

3.  Third,  any  revenues  remaining  will 
be  deposited  into  the  Lower  Colorado 
River  Basin  Development  Fund  to  repay 
other  CAP  obligations. 

B.  In  the  event  that  the  revenues  and 
resulting  funds  available  to  make  the 
repayments  referenced  in  this  Plan  are 
insufficient  for  that  purpose,  the  United 
States  shall  be  under  no  obligation,  by 
reason  of  this  Plan,  to  supply  funds  to 
make  up  such  insufficiency  or  to  reduce 
any  repayment  obligations  referenced  in 
this  Plan. 

A'.  Effective  Date 

This  Plan  will  become  effective  30 
days  after  publication  in  the  Federal 
Register  following  adoption  by  the 
Secretary  of  the  Interior. 

A7.  Consultation 

This  Plan  is  deemed  most  acceptable 
in  accordance  with  section  107(c)  of  the 
Hoover  Power  Plant  Act  as  evidenced 
bv  concurrences  from  Western 
(Secretary  of  Energy),  the  Governor  of 
Arizona,  and  CAWCD,  attached  as 
Appendices  to  this  Plan. 


Appendix  A — Resolution  of  tha  Board  of 
Directors  af  the  Central  Anaona  Water 
Conservation  Oistrict 

August  6.  19H7. 

Whereas,  tiw  propueed  Navajo  Power 
Marketing  Plaa  includes,  fur  purposes  of  the 
Arizona  Power  Aalhority's  Final  Hoover 
Power  Marketing  Plan  of  June  7. 1985.  the 
recapture  of  Hoover  Schedule  B  Capacity  and 
Energy  pursueiiil  to  the  Authority's  Final 
Hoover  Power  Marketing  Plan  for  the  benefit 
of  the  Central  Arizona  Wnter  Conservation 
tUstrict  CCAWCD")  (i|  after  October  1.  1991. 
if  requested  by  CAWCD  pursuant  to  the 
provisions  of  this  Resolution,  or  (2)  upon  the 
Date  of  Initial  Operation,  but  13]  not  later 
than  December  31.  1994;  and 

Whereas,  in  order  to  obtain  Hoover 
Schedule  B  Capacity  and  Energy  pursuant  to 
the  Authority's  Final  Hoover  Power 
Marketing  Plan.  CAWCD  must,  among  other 
requirements,  deliver  a  written  request  to  the 
Arizona  Power  Authority  ("Authority")  to 
recapture  Hoover  Schedule  B  Capacity  and 
Energy  after  the  Secretary  of  the  Interior 
adopts  the  Navajo  Power  Marketing  Plan; 
and 

Whereas,  the  Authority's  Final  Hoover 
Power  Marketing  Plan  provides  that,  upon 
compliance  by  CAWCD  with  the  conditions 
of  paragraph  5  of  the  Summary  contained  in 
the  Authority's  Final  Hoover  Power 
Marketing  Plan  and  not  later  than  90  days 
after  receipt  of  the  written  request  for 
recapture  from  CAWCD,  the  Authority  will 
issue  the  notice  of  recapture  and  it  is 
assumed  that  the  Authority  will  use  its  best 
efforts  to  issue  such  notice  prior  to  the  next 
quarterly  advance,  if  any.  required  of 
CAWCD  by  the  Plan  Six  Cost  Sharing 
Agreement;  and 

Whereas,  it  is  necessary  and  desirable  to 
further  define  and  clarify  the  circumstances 
under  which  CAWCD  will  request  and  the 
Authority  will  recapture  Hoover  Schedule  B 
Capacity  and  Energy  pursuant  to  the 
Authority's  Final  Hoover  Power  Marketing 
Plan  fur  the  benefit  of  CAWCD  in  order  to 
promote  wide  support  for  the  final  Navajo 
Power  Marketing  Plan;  and 

Whereas,  the  proposed  Navajo  Power 
Marketing  Plan  prepared  for  the 
consideration  of  the  Secretary  of  the  Interior 
has  been  presented  to  the  Board  of  Directors 
of  the  CAWCD  for  its  approval,  including 
Appendix  A  which  contains  this  Resolution; 
and 

Whereas,  to  the  best  of  the  knowledge  of 
the  Board  of  Directors  of  CAWCD.  this 
Resolution  is  consistent  with  the  obligations 
of  CAWCD's  Hoover  Power  Sales  Contract 
with  the  Authority; 

Now.  therefore,  be  it  resolved  that,  subject 
to  the  adoptior  by  the  Secretary  of  the 
Interior  of  the  Navajo  Power  Marketing  Plan 
("Plan  "1  m  substantially  the  form  presented 
to  the  Board  of  Directors  for  its  consideration 
on  this  date,  the  Board  of  Directors  approves 
the  terms  and  conditions  thereof,  including 
but  not  limited  lo  the  following  resolutions. 

Be  it  further  resolved  that  terms  used  in 
this  Resolution  which  are  defined  in  the  Plan 
shall  have  the  meanings  ascribed  to  them  in 
the  Plan. 

Be  It  further  resolved  that  CAWCD  agrees 
that,  except  at  provided  in  the  next  resolved 


clause  hereia.  any  written  request  for 
recapture  delivered  to  the  Authority  by 
CAWCD  prKW  to  October  1.  1992.  will  be 
delivered  only  after  Reclamation  has 
determined  that  construction  of  New 
Waddell  Dsm  has  sufficiently  advanced  that 
the  Date  of  Initial  Operation  is  scheduled  to 
occur  within  27  months. 

Be  it  further  resolved  that  CAWCD  agrees 
that  it  will  not.  prior  to  October  1.  1989. 
deliver  a  written  request  for  recapture  lo  the 
Authority.  CAWCD  further  agrees  that  any 
written  request  for  recapture,  not  occasioned 
by  a  determination  by  Reclamation  that 
construction  of  New  Waddell  Dam  has 
sufficiently  advanced  that  the  Date  of  Initial 
Operation  is  scheduled  to  occur  within  27 
months,  will  be  delivered  lo  the  Authority 
prior  to  October  1.  1992  only  upon  the 
occurrence  of  the  events  described  in 
subsections  a  and  b  as  follows: 

a.  CAWCD  has  advanced  to  the  escrow 
account  or  subaccount  for  New  Waddell  Dam 
called  for  in  the  Plan  Six  Cost  Sharing 
Agreement,  and  Congress  has  appropriated, 
funds  collectively  equivalent  to  seventy-two 
percent  (72^)  or  more  of  the  current 
estimated  construction  costs  of  $452.6  million 
for  New  Waddell  Dam  or  CAWCD  has 
advanced  $110  million.  Funds  shall  be 
considered  appropriated  by  Congress  for 
New  Waddell  Dam  if  actually  spent, 
contractually  obligated,  or  specifically 
designated  in  a  Department  of  the  Interior 
request  that  has  resulted  in  appropriations 
legislation  or  continuing  resolution  passed  by 
Congress  and  signed  by  the  President.  Funds 
shall  be  considered  advanced  by  CAWCD 
when  deposited  in  the  escrow  account  or 
subaccount. 

b.  The  CAWCD  Board  of  Directors  has 
formally  determined  in  its  sole  discretion 
that,  in  order  to  continue  to  make  the 
payments  required  of  CAWCD  by  the  Plan 
Six  Cost  Sharing  Agreement  it  is  required 
that  the  CAWCD  issue  or  cause  to  be  issued 
revenue  bonds.  In  making  this  determination, 
the  CAWCD  Board  will  take  into  account 
revenues  from  Interim  Plan  sales  and  Plan 
sales  of  Navajo  Surplus  prior  to  recapture, 
effects  of  any  renegotiation  of  the  CAWCD 
contribution  schedule  in  the  Plan  Six  Cost 
Sharing  Agreement,  and  the  oral  and  written 
comments  of  interested  parties  delivered  to 
CAWCD  at  and  after  a  public  meeting  called 
for  receiving  such  comments.  The  CAWCD 
Board  will  also  take  into  account  a 
reasonable  reserve  level  and  not  more  than 
the  $17  million  currently  forecast  for 
underground  storage  and  recovery  projects. 
Such  dollar  limit  is  not  intended  to  limit  the 
CAWCD  Board  from  considering  additional 
expenditures  for  such  projects  from  other 
revenue  resources. 

Be  it  further  resolved  that,  in  the  event  thai 
CAWCD  fails  to  advance  at  least  SllO  millio« 
of  the  $175  million  required  by  the  Plan  Six 
Cost  Sharing  Agreement  by  the  end  of  the 
schedule  defined  therein,  or  any  extension 
thereof  under  the  current  terms  of  that 
Agreement,  or  any  extension  thereof 
hereafter  negotiated,  or  Congress  and 
CAWCD  fail  to  appropriate  and  advance 
funds  collectively  equivalent  lo  seventy-two 
percent  (72%)  or  more  of  the  current 


UM  I 


Federal  Register  /  Vol.  52,  No.  172  /  Friday.  September  4.  1987  /  Notices 


33635 


estimated  construction  costs  of  $452.6  million 
for  New  Waddeli  Dam.  then  CAWCD  agrees 
that  its  amount  of  recaplurable  Hoover 
Schedule  B  Capacity  and  Energy  shall  be 
reduced  in  each  Operating  Year  thereafter  to 
an  amount  determined  by  multiplying  (1)  the 
total  amount  of  Hoover  Schedule  B  Capacity 
and  Energy  available  to  the  Authority  in  that 
Operating  Year  under  the  .^uthority  s 
contract  with  Western  for  electric  service  by 
(2)  a  fraction  in  which  the  numerator  is  the 
amount  of  total  funds  of  the  $175  million, 
exclusive  of  interest  penalties  and  additional 
contributions,  actually  advanced  by  CAWCD 
and  withdrawn  by  the  United  States,  and  the 
denominator  is  $175  million.  The  resulting 
reduced  amount  of  recaplurable  Hoover 
Schedule  B  Capacity  and  Energy  is 
hereinafter  referred  to  as  the  "Reduced 
Recapturable  Amount."  In  the  event  of  such 
failure  after  recapture  has  been  completed  or 
partially  completed,  CAWCD  shall,  within  20 
days,  tender  in  each  Operating  Year 
thereafter  a  relinquishment  to  the  Authority 
of  such  amounts  of  Hoover  Schedule  B 
Capacity  and  Energy  as  are  being  delivered 
and  are  determined  by  the  above  formula  to 
be  in  excess  of  the  Reduced  Recapturable 
Amount.  Each  such  relinquishment  shall  take 
effect  and  remain  in  effect  when  and  so  long 
as  (1)  CAWCD  is  relieved  of  its  financial 
obligations  to  the  Authority  with  respect  to 
such  relinquished  Hoover  Schedule  B 
Capacity  and  Energy  as  provided  in 
CAWCD's  Hoover  Power  Sales  Contract  with 
the  Authority,  dated  as  of  September  15, 1986 
(including  any  amendments  thereof),  or  (2) 
CAWCD  is  satisfactorily  indemnified  against 
such  financial  obligations.  It  is  the  intent  of 
this  Resolution  that  the  "Eligible  Entities,"  as 
defined  in  CAWCD's  Hoover  Power  Sales 
Contract  with  the  Authority,  shall  receive 
such  amounts  of  Hoover  Schedule  B  Capacity 
and  Energy  pursuant  to  Section  30  of 
CAWCD  s  Hoover  Power  Sales  Contract  with 
the  Authority  as  to  total  14.04  percent 
(14.04*)  of  the  Hoover  Schedule  B  Capacity 
and  Energy  available  to  CAWCD  under  this 
Resolution  and  CAWCD's  Hoover  Power 
Sales  Contract  with  the  Authority. 

I,  the  undersigned,  as  Secretary  of  the 
Central  Arizona  Water  Conservation  District, 
hereby  certify  that  the  foregoing  is  a  true  and 
correct  copy  of  the  resolutions  duly  adopted 
by  the  Board  of  Directors  of  the  Central 
Arizona  W  ater  Conservation  District  at  a 
meeting  thereof,  duly  called  and  held  on 
August  6.  1987.  at  which  a  quorum  was 
present  and  acting  throughout.  I  further 
certify  that  said  resolutions  have  not  been 
modified  or  revoked  since  their  adoption  and 
are  still  in  full  force  and  effect. 

Signed  this  8th  day  of  August.  1987. 

Marilyn  H.  Ronsladt, 

Secretary. 

(FR  Doc.  87-20535  Filed  9-3-87;  8;45  amj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-3256-91 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  August  17, 1987  through 
August  21,  1987  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  section  309  of  the  Clean  Air  Act 
(CAA)  and  section  102(2)(c)  of  the 
National  EnvL'-onmental  Policy  Act 
(NEPA)  as  amended.  Requests  for  copies 
of  EPA  comments  can  be  directed  to  the 
Office  of  Federal  Activities  at  (2021  382- 
5076/73.  An  explanation  of  the  ratings 
assigned  to  draft  environmental  impact 
statements  (ElSs)  was  published  in  FR 
dated  April  24.  1987  (52  FR  13749). 

Draft  EISs 

ERP  No.  D-AFS-L7CXX)8-AK,  Rating 
EC2,  Woewodski  Island  Area  Analysis, 
Site-Specific  Mgmt.  Standards  and 
Guidelines.  Stikine  Area,  Tongass  Nat'l 
Forest.  AK.  Summary:  EPA  is  concerned 
that  the  lack  of  a  water  quality 
monitoring  plan  will  make  it  difficult  to 
ensure  that  Alaska  Water  Quality 
Standards  (VVQS)  will  be  met  and 
requests  additional  information  on 
compliance  with  WQS,  water  quality 
and  fish  habitat  monitoring,  mitigation 
measures,  and  baseline  data.  EPA  is 
also  concerned  as  to  how  this  area 
analysis  fits  into  the  overall  Tongass 
Land  Management  Plan  which  will  be 
updated  m  the  next  few  years  and  that 
the  range  of  alternatives  for  the  area 
analysis  may  need  to  be  expanded. 

ERP  No.  D-NPS-Kr-OOOS-CA.  Rating 
LO.  Decker  Canyon  Mgmt.  and 
Development  Concept  Plan.  Santa 
Monica  Mtns.  Nat'l  Recreation  Area. 
CA.  SUMMARY:  EPA  expressed  its  lack 
of  objections  to  the  development 
concept  plan  proposed  in  the  draft  EIS. 

ERP  No.  D-U.'\F-)10008-MT.  Rating 
EC2.  Malmstrom  341st  Strategic  Missile 
Wing.  Air  Force  Base,  Intercontinental 
Ballistic  Missiles  (ICBM)  Program, 
Development.  NfT.  Summary:  EPA 
believes  the  draft  EIS  adequately 
identifies  the  environmental  issues 
associated  with  the  proposed  program, 
however,  discussion  of  the 
environmental  consequences  did  not 
adequately  represent  the  range  of 
environmental  conditions  throughout  the 
deployment  area  and  possible 
cumulative  impacts  under  varying 
launch  site  configurations.  Specific 
information  and  greater  detail  needs  to 
be  provided  concerning  monitoring 
plans,  mitigation  techniques,  and 
rationale  for  application  of  various 


mitigation  techniques  or  spill 
contingency  plans. 

Final  EISs 

ERP  No.  FS-CDB-K89061-CA.  Santa 
Maria  Town  Center  Expansion  and 
Development.  CDBG,  CA.  Summary: 
EPA  made  no  formal  comments.  EPA's 
prior  concerns,  mostly  air  issues,  were 
found  to  be  satisfactorily  addressed  in 
the  final  supplemental  ElIS. 

ERP  No.  F-COE-G36114-TX.  Cypress 
Creek  Flood  Control  Plan.  San  Jacinto 
River  and  Tributaries.  TX.  Summary: 
The  final  EIS  adequately  responded  to 
EPA  comments  issued  on  the  draft  EIS. 
EPA  has  no  objections  to  the  proposed 
action  with  proper  implementation  of 
the  mitigation  measures  as  described. 

ERP  No.  F-FHW-E40088-TN.  TN-34 
Bypass  Construction,  TN-34  Southwest 
of  Johnson  City  to  TN-137  Northwest  of 
Johnson  City.  TN.  Summary:  EPA's 
primary  remaining  concern  was  the  final 
EIS  uncertainty  regarding  a  potential 
500-foot  channel  relocation  of  Knob 
Creek  (understanding  from  TN 
Department  of  Transportation  that  such 
a  relocation  is  likely,  but  not  finalized). 
Other  concerns  included  noise  and  karst 
geologic  impacts.  Coordination  with 
EPA  and  the  State  regarding  the 
potential  channel  relocation,  further 
consideration  of  mitigation,  and 
additional  documentation  were 
requested. 

ERP  No.  F-FKW-K40n9-HI. 
Moanalua  Road  Improvement,  Pali 
Momi  Street  to  AIEA  Interchange.  404 
Permit,  HI.  Summary:  EPA's  review 
found  that  the  final  EIS  adequately 
addressed  the  concerns  EPA  raised  on 
the  draft  EIS. 

Regulations 

ERP  No.  R-NRC-A221 10-00. 10  CFR 
Parts  30.  40  and  70,  Emergency 
Preparedness  for  Fuel  Cycle  and  Other 
Radioactive  Material  Licensees  (52  FR 
12921).  Summary:  EPA  recommended 
some  modifications  to  .NRC's  proposed 
rule  to  reflect  EPA's  authority  under  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA). 

Amended  .Notice 

The  following  review  should  have 
appeared  in  the  FR  Notice  published  on 
August  28.  1987. 

ERP  No.  F-COE-H40130-LA.  IA-415 
Highway  Modifications.  Segment  C.  LA- 
415  and  NW  78th  Street  to  Barrier  Dam 
Roadway.  Saylorville  Lake  Recreation 
Areas,  Access  Roadway  Improvement 
Under  Section  III  of  the  Water  Resource 
Act  1976.  LA.  Summary:  EPA  comments 
concerning  the  adequacy  of  the  draft  EIS 
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hnvc  been  addressed  in  the  rinai  EIS. 
i  luwever,  EPA  believes  that  the  selected 
nJternalive  is  the  most  environmentally 
(iamHgmg  of  those  evaluated.  EPA 
f)elieves  that  another  alternative  is 
available  that  wtll  both  satisfy  the 
public  needs  and  avoid  adverse  impacts 
i>n  the  habitat  in  question.  EPA  urges  the 
Corps  to  reevaluate  its  position  prior  to 
issuing  the  Record  of  Decision. 

n..icii.  St^ptpmbfrl,  1<»87. 
Richard  E.  Sanderson, 
ntrf'ctor.  Office  of  Federal  Activities. 
IKR  U<>c.  87-20466  Filed  9-3-87;  8:45  ami 
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|ER-FRL-325fr-«l 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  agency:  Office  of  Federal 
Acti\^fies,  General  Information  (202) 
382-5073  or  (202)  382-5075.  Availability 
of  Environmental  Impact  Statements 
Kiled  August  24,  1987  Through  August 
:8.  1987  Pursuant  to  40  CFR  1506.9. 
EIS  No.  870296,  Final,  FHW,  CA.  CA-BS 
Transportation  Corridor  Construction, 
CA-101  to  I-28n/Stevens  Creek 
Boulevard.  Santa  Clara  County,  Due: 
October  5, 1987.  Contact:  Dave  Eyres 
(916)551-1314. 
KIS  No.  870297,  Draft,  AFS,  CO,  Rock 
Creek  Reservoir,  Routt  National 
Forest  or  Muddy  Creek  Reser\'oir. 
Kremmling  Resource  Area 
Construction,  Special  Use  Permit. 
Routt  and  Grand  Counties,  Due: 
October  26. 1987,  Contact:  Ed  Ryberg 
(303)  879-1722. 
F.1S  No.  870298,  Final.  AFS.  CA.  Angeles 
Pipeline  Project.  Construction, 
Operation  Maintenance  and 
Abandonment.  Emidio  Pump  Station 
and  Tank  Farm  to  Los  Angeles  Basin 
Refineries.  Approval.  Angeles 
National  Forest  Kern  and  Los  Angeles 
Ctiunties.  Due:  October  5, 1987, 
Contact:  Richard  Simon  (213)  620- 
4038. 
EIS  No.  870299.  Final.  AFS,  NM.  Santa 
Fe  National  Forest.  Land  and 
Resource  Management  Plan.  Due: 
October  5. 198:'.  Contact:  Maynard 
Rost  (505)  988-6940. 
EIS  No.  870300.  Final.  FHW,  GA.  GA- 
400/.North  Atlanta  Freevtay 
E.xlension.  1-85  to  1-285.  Construction, 
Fulton  County.  Due:  October  5, 1987. 
Contact:  Louis  Papet  (404)  347-4751. 

Amended  Notice 

EIS  No.  870257,  Draft,  USN,  N),  Naval 
Weapons  Station  Earle,  Family 
Housing  Development  Construction, 
Colts  Neck.  Due:  September  14, 1987. 
Published  FR  7-31-87— Review  period 
extended 


UMled:  SepU:mber  1,  1987. 
Richard  E.  Sanderson, 
Director.  Of  fife  of  Federal  Activities. 
jFR  Doc.  87-20407  Filed  9-3-«7;  8:45  am| 
BtujMO  cooE  aeeo-so-M 


[OPP-00245;  FRL  3258-1) 

FIFRA  Scientific  Advisory  Panel;  Open 
Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  There  will  be  a  1-day  meeting 
of  the  Federal  Insecticide.  Fungicide, 
and  Rodenticide  Act  (FIFRA)  Scientific 
Advisory  Panel  (SAP)  to  review  a  set  of 
scientific  issues  being  considered  by  the 
Agency  in  connection  with  the  peer 
review  classification  of  DDVP  as  a 
Class  B-2  oncogen  and  as  a  neurotoxin; 
a  set  of  issues  being  considered  by  the 
Agency  in  connection  with  the  peer 
review  classification  of  Assert  as  a 
Class  D  oncogen:  a  set  of  issues  being 
considered  by  the  Agency  in  connection 
with  the  peer  review  classification  of 
Assert  as  a  Class  D  oncogen;  a  set  of 
issues  being  considered  by  the  Agency 
in  connection  with  the  peer  review 
classificatior  of  Chlorothalonil  as  a 
Class  B-2  oncogen;  a  set  of  issues  being 
considered  by  the  Agency  in  connection 
with  the  peer  review  classification  of 
Linuron  as  a  Class  C  oncogen;  a  set  of 
scientific  issues  being  considered  by  the 
Agency  in  connection  with  the  peer 
review  classification  of  Isoxaben  as  a 
Class  C  oncogen;  and  an  information 
briefing  on  ETU,  Tributyltin  and  Part 
158 — Toxicology  Data  Requirements  for 
Food  LIse  Pesticides. 
DATES:  The  meeting  will  be  held  on 
Wednesday.  September  23, 1987.  from 
8:30  a.m.  to  4  p.m. 

ADDRESS:  The  meeting  will  be  held  at: 
Environmental  Protection  Agency.  Rm. 
1112.  Crystal  Mall  Building  No.  2. 1921 
Jefferson  Davis  Highway.  Arlington,  VA 
22202. 

FOR  FURTHER  INFORMATION  CONTACT: 

By  mail:  Stephen  L.  Johnson.  Executive 
Secretary,  FIFRA  Scientific  Advisory 
Panel,  Office  of  Pesticide  Programs  (TS- 
7aqC),  401  M  St.,  SW.,  Washington.  DC 
20460.  Office  location  and  telephone 
number:  Rm.  1121,  Crystal  Mall  Building 
No.  2.  Arlington,  V A,  "(703-557-7695). 
SUPPtfMENTARV  INFORMATION:  The 
agenda  for  the  meeting  is: 

1.  Review  of  a  set  of  scientific  issues 
in  connection  with  the  Agency's 
classification  of  the  peer  review  of 
DDVP  as  a  Class  B/2  oncogen  and  as  a 
neurotoxin. 

2.  Review  of  a  set  of  scientific  issues 
in  connection  with  the  Agency's 


classification  of  the  peer  review  of 
Assert  as  a  Class  D  oncogen. 

3.  Review  of  a  set  of  scientific  issues 
in  connection  with  the  Agency's 
classification  of  the  peer  review  of 
Chlorothalonil  as  a  Class  C  oncogen. 

4.  Review  of  a  set  of  scientific  issues 
being  considered  by  the  Agency's 
classification  of  Linuron  as  a  Class  C 
oncogen. 

5.  Review  of  a  set  of  scientific  issues 
being  considered  by  the  Agency's 
classification  of  Isoxaben  as  a  Class  C 
oncogen. 

6.  An  information  briefing  on 
EthyUhiourea  (ETU). 

7.  An  information  briefing  on 
Tributyltin  (TBT). 

8.  An  Information  briefing  on  Part 
158 — Toxicology  Data  Requirements  for 
Food  Use  Pesticides. 

9.  Completion  of  any  unfinished 
busine.ss  from  previous  Panel  meetings. 

10.  In  addition,  the  Agency  may 
present  status  reports  on  other  ongoing 
programs  of  the  Office  of  Pesticide 
Programs. 

Copies  of  documents  relating  to  items 
1-5  may  be  obtained  by  contacting:  By 
mail:  Information  Services  Branch, 
lYogram  Managftment  and  Support 
Division  (TS-757C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Washington,  DC 
20460.  Office  location  and  telephone 
number  Rm.  1008.  Crystal  Mall  Building 
No.  2.  1921  Jefferson  Davis  Highway, 
Arlington.  VA..  (703-557-2805). 

Any  member  of  the  public  wishing  to 
submit  written  comments  should  contact 
Stephen  L.  Johnson  at  the  address  or 
telephone  number  given  above  to  be 
sure  that  the  meeting  is  still  scheduled 
and  to  confirm  the  Panel's  agenda. 
Interested  persons  are  permitted  to  file 
such  statements  before  the  meeting.  To 
the  extent  that  time  permits  and  upon 
advance-notice  to  the  Executive 
Secretary,  interested  persons  may  be 
permitted  by  the  chairman  of  the 
Scientific  Advisory  Panel  to  present  oral 
statements  at  the  meeting.  There  is  no 
limit  on  written  comments  for 
consideration  by  the  Panel,  but  oral 
statements  before  the  Panel  are  limited 
to  approximately  5  minutes.  Since  oral 
statements  will  be  permitted  only  as 
time  permits,  the  Agency  urges  the 
public  to  submit  written  comments  in 
lieu  of  oral  presentations.  Information 
submitted  as  a  comment  in  response  to 
this  notice  may  be  claimed  confidential 
by  marking  any  part  or  all  of  that 
information  as  "Confidential  Business 
Information"  (CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  Part  2.  A  Copy  of  the  comment 
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that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket.  Information  not  marked 
confidentidl  wil!  be  included  in  the 
public  docket  without  prior  notice.  The 
public  docket  will  be  available  for 
public  inspection  in  Rm.  236  at  the 
address  given  above,  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  All  statem.ents  will  be 
made  part  of  the  record  and  will  be 
taken  into  consideration  by  the  Panel. 
Persons  wishing  to  make  oral  and  /or 
written  statements  should  notify  the 
Executive  Secretary-  and  submit  ten 
copies  of  a  summary  no  later  than 
September  16.  1987,  in  order  to  ensure 
appropriate  consideration  by  the  Panel. 

Dated:  Septemher  1,  1987. 
Victor  J.  Kimm, 

Acting  Assistant  Administrator  for  Pesticides 
and  Toxic  Substances. 
IFR  Doc.  87-20512  Filed  9-3-87;  8:45  am] 
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!CPP-36147;FRL-3257-2l 

Availability  of  Pesucide  Chemical  Fact 
Sheets 

agency:  Environmental  Protection 

Aj^ency  (EPA). 

ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  announces  the 
availability  of  Pesticide  Chemical  Fact 
Sheets.  It  :i!so  supe'-sedes  all  other 
civailabilify  inftjrmation  in  earlier 
Federal  Register  notices  regarding 
Pesticide  Chemical  Fact  Sheets.  EPA  has 
made  arrangements  with  the  .National 
Technical  Infoimation  Service  (NTIS)  to 
process  and  distribute  the  Pesticide 
Chemical  Fact  Sheets.  EPA  will  provide 
NTIS  with  the  Pesticide  Chemical  Fact 
Sheets,  previously  issued  and  future 
ones,  as  they  are  issued. 

ADDRESS:  Published  Pesticide  Fact 
Sheets  may  be  purchased  from  NTIS  at 
the  following  address:  National 
Technical  Information  Service,  5285  Port 
Royal  Road,  Springfield,  VA  22161,  (703- 
487-4650). 

Orders  may  be  placed  by  telephone  to 
the  NTIS  order  desk  and  charged 
against  a  deposit  account  or  American 
Express,  VISA,  or  MasterCard,  or  sent 
by  mail  with  check,  money  order,  or 
deposit  account  number. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail: 

Summer  Gardner,  Registration  Support 
and  Emergency  Response  Branch, 
Registratio.-!  Division  (TS-767C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SVV..  Washington,  DC  20460. 


Office  location  and  telephone  number: 
Rm.  718.  CM*2, 1921  Jefferson  Davis 
Highwav,  Arlington.  \'A  ("03-557- 
2126). 

SUPPLEMENTARY  INFORMATION:  The 

Pesticide  Chemical  Fact  Sheets  include 
a  description  of  the  chemical  use 
patterns  and  formulations,  scientific 
findings,  a  sumimary  of  the  Agency's 
regulatory  position/rationale,  and  a 
summary  of  major  data  gaps.  They  are 
issued  if  one  of  the  following  reeulatory 
actions  occurs: 

1.  A  Registration  Standard  has  been 
issued. 

2.  A  significantly  different  use  pattern 
has  been  registered. 

3.  A  new  chemical  is  registered. 

4.  A  Special  Review  determination 
document  has  been  issued. 

Facts  Sheets  have  been  prepared  for 
Registration  Standards  issued  since  June 
1982  and  for  new  chemicals  and  for 
chemicals  with  significantly  changed 
use  patterns  registered  since  January 
1984.  Fact  Sheets  have  also  been  issued 
for  Special  Review  final  determinations 
since  June  1983. 

For  each  Pesticide  Chemical  Fact 
Sheet  desired,  provide  .NTIS  with  the 
title  of  the  document,  the  corresponding 
NTIS  Order  Number,  and  whether  hard 
copy  or  microfiche  is  desired.  The  .NTIS 
Order  Number  is  the  same  for  hard 
copies  and  microfiche,  but  the  price 
differs.  All  microfiche  copies  are  S6.50 
and  the  hard  copies  are  S9.95. 

The  following  Pesticide  Chemical  Fact 
Sheets  are  available  to  this  date  from 
NTIS: 


Oemtcal  name 
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No 
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67 

59 
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20 

12 

17 

63 
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64 

32 

7 
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35 

75 

21 
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82 

15 

36 
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192712 
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P'ooargrte 
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73 
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54 
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The  following  Pesticide  Chemical  Fact 
Sheets  have  been  recently  issued  and 
will  be  made  available  through  NTIS. 
Please  see  the  next  quarterly  issue  for 
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the  appropriate  NTIS  PB  order  number 
before  ordering. 

Brominated  Sahcylanilide 

Dodine 

Dinoseb 

Diphenamid 

Ethylenethiourpa  (ETU) 

Isazophos 

Oxamyl 

Paraquat 

Sodium  &  Calcium  Hypochlorite 

Sodium  Salt  of  Fomesafen 

Sulfurytl  Fluoride 

Tebuthiuron 

Availability  of  additional  Pesticide 
Chemical  Fact  Sheets  through  .\T1S  will 
be  published  quarterly  in  the  Federal 
Register. 

Ddted  .-Xugust  21,  1987. 
Su&an  H.  W'ayland. 

Acting  Director.  Office  of  Pesticide  Programs. 
[FR  Doc.  87-20421  Filed  9-3-87:  8:45  am) 
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IOPTS-59249;  FRL-3254-«! 

Acrylic  Acid,  2-Allylphenol  Polymer, 
Sodium  Salt;  Test  Market  Exemption 
Application 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  EPA  may  upon  application 
exempt  any  person  from  the 
premanufacturing  notification 
requirements  of  section  5  (a)  or  (b)  of  the 
Toxic  Substances  Control  Act  (TSCA)  to 
permit  the  person  to  manufacture  or 
process  a  chemical  for  test  marketing 
purposes  under  section  5(h)(1)  of  TSCA. 
Requirements  for  test  marketing 
exemption  (TME)  applications,  which 
must  either  be  approved  or  denied 
within  45  days  of  receipt,  are  discussed 
in  EPAs  final  rule  published  in  the 
Federal  Register  of  May  13,  1983  (48  FR 
21722).  This  notice,  issued  under  section 
5(h)(6)  of  TSCA.  announces  receipt  of 
one  application  for  exemption,  provides 
a  summary,  and  requests  comments  on 
the  appropriateness  of  granting  the 
exemption. 

DATE:  Written  comments  by  September 
2,  1987. 

ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
••[OPTS-59249]"  and  the  specific  TME 
number  should  be  sent  to:  Document 
Control  Officer  (TS-794).  Confidential 
Data  Branch.  Information  Management 
Division.  Office  of  Toxic  Substances. 
Environmental  Protection  Agency.  Rm. 
L-100.  401  M  Street.  SW.,  Washington. 
DC  20460,  (202)  554-1305. 
FOR  FURTHER  INFORMATION  CONTACT. 

Stephanie  Roan,  Premanufacture  Notice 


Management  Branch.  Chemical  Control 
Division  (TS-790),  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  Rm.  E-611.  401  M  Street.  SW.. 
Washington.  DC  20460.  (202)  382-3725. 
SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  TME  received 
by  EPA,  The  complete  non-confidential 
document  is  available  in  the  Public 
Reading  Room  NE-G004  at  the  above 
address  between  8:00  a.m.  and  4:00  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  1 

T  87-29     ' 

Close  of  Review  Period.  October  2. 
1987. 

Importer.  Colloids,  Incorporated. 

Chemical.  (G)  Acrylic  acid,  2- 
allylphenol  polymer,  sodium  salt. 

Use/Import.  (G)  Antiscalant  for  water 
treatment.  Import  range:  Confidential. 

Date:  August  26.  1987. 
Denise  Devoe, 

Acting  Director.  Information  Management 
Division,  Office  of  Toxic  Substances. 
(FR  Doc.  87-20136  Filed  9-3-87:  8:45  am] 

BILUNG  COOe  6560-50-41 

[OPTS-51600;  FRL-3255-1) 

Certain  Chemicals  Premanufacture 
Notices    I 

agency:  Environmental  Protection 

Agency  (EPA). 
action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13, 1983  (48 
FR  21722).  This  notice  announces  receipt 
of  forty-two  such  PM.Ns  and  provides  a 
summary  of  each, 
DATES:  Close  of  Review  Period: 
P  87-1572,  87-1573.  87-1574,  87-1575.  87- 
1576  and  87-1577;  November  11, 1987. 
P  87-1578.  87-1579.  87-1580  and  87-1581; 

November  14,  1987. 
P  87-1582,  87-1583.  87-1584,  87-1585.  87- 
1586.  87-1587,  87-1588,  87-1589,  87- 
1590,  87-1591,  67-1592,  87-1593.  87- 
1594  and  87-1595;  November  15,  1987, 
P  87-1596.  87-1597,  87-1598,  87-1599,  87- 
1600,  87-1601.  87-1602.  87-1603,  87- 
1604,  87-1605,  87-1606,  87-1607,  87- 
1608  and  87-1609;  November  16.  1987. 


P  87-1610.  87-1611,  87-1612  and  87-1613; 
November  17, 1987. 

Written  comments  by: 

P  87-1572.  87-1573.  87-1574.  87-1575.  87- 
1576  and  87-1577;  October  10.  1987. 

P  87-1578.  87-1579.  87-1580  and  87-1581: 
October  13. 1987. 

P  87-1582.  87-1583.  87-1584,  87-1585,  87- 
1586.  87-1587.  87-1588,  87-1589.  87- 
1590,  87-1591,  87-1592.  87-1593.  87- 
1594  and  87-1595;  October  16.  1987. 

P  87-1596.  87-1597,  87-1598.  87-1599,  87- 
1600,  87-1601.  87-1602,  87-1603.  87- 
1604,  87-1605,  87-1606,  87-1607.  87- 
1608  and  87-1609;  October  17, 1987. 

P  87-1610,  87-1611.  87-1612  and  87-1613; 
October  18.  1987. 

ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
••(OPTS-51690]"'  and  the  specific  PMN 
number  should  be  sent  to:  Document 
Processing  Center  {TS-790),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  L-100.  401  M 
Street.  SW..  Washington.  DC  20460. 
(202)  554-1305. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  Roan.  Premanufacture  Notice 
Management  Branch.  Chemical  Control 
Division  (TS-794),  Office  of  Toxic 
Substances.  Environmental  Protection 
Agency,  Rm.  E-611,  401  M  Street  SW,. 
Washington.  DC  20460.  (202)  382-3725. 
SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  PMNs  received  by  EPA. 
The  complete  non-confidential  PM.Ns 
are  available  in  the  Public  Reading 
Room  NE-G004  at  the  above  address 
between  8:00  a.m.  and  4:00  p.m..  Monday 
through  Friday,  excluding  legal  holidays. 

P  87-1572 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Fiber  reactive  monoazo 
dyestuff. 

Use/Production.  (G)  Fiber  reactive 
dye  for  fibers.  Prod,  range:  18.000  to 
54.000  kg/yr. 

Toxicity  Data.  Acute  oral:  5.000  mg/ 
kg:  Acute  dermal:  >  2.000  mg/kg; 
Irritation:  Skin — Non-irritant.  Eye — Non- 
irritant;  Ames  test;  Non-mutagenic;  Skin 
sensitization:  Non-sensitizing;  LCao  48 
hr.  (Zebra-fish);  500  mg/l,  ECso  24  hr. 
(Daphnia  magna):  >  1,000  mg/l. 

P  87-1573 

Importer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Perfiuoralkyl  group 
containing  toluene — bisurethane. 

Use/Import.  (G)  Fluorochemical  to 
improve  soil-,  oil-,  and  water  repellency. 
Import  range:  Confidential. 
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Toxicity  Data.  Acute  oral:  2000  mg/kg: 
Irritation:  Skin— Non-irritant,  Eye — Non- 
irritant;  LCso  96  hr.  (Zebra-fish):  500  mg/ 

1. 

P  87-1574 

Importer.  Confidential. 

Chemical.  (G)  Diurea  crystals. 

Use/Import.  (G)  Site-iimited  and 
industrial  coatings.  Import  range. 
Confidential. 

P  87-1575 

Importer.  Shin-Etsu  Silicones  of 
America,  Incorporated. 

Chemical.  (G)  Amino  modified 
organopolysiloxane. 

Use/Import.  (S)  Industrial  textile 
finishing  agent  additive  for  resms  or 
plastics  and  for  waxes.  Import  range: 
8.000  to  12,000  kg/yr. 

P  87-1576 

Importer.  Shin-Etsu  Silicones  of 
America.  Incorporated. 

Chemical.  (G)  Amino  modified 
organosiloxane. 

Use/Import.  (S)  Industrial  textile 
finishing  agent;  additive  for  resins  or 
plastics;  and  additive  for  waxes.  Import 
range:  5.000  to  20,000  kg/yr. 

V  87-1577 

Importer.  Shin-Etsu  Silicones  of 
America,  Incorporated. 

Chemical.  (G)  Alkoxy  modified 
organopolysiloxane. 

Use/Import.  (S)  Industrial  wax  and 
hibricant.  Import  range:  500  to  1,500  kg/ 
yr. 

P  87-1578 

Importer.  Confidential. 

Chemical.  (G)  Thiazoline  denvative  of 
para  phenylinediamine. 

Use/Import.  (C)  Additive  for  imaging 
products.  Import  range:  Confidential. 

Toxicity  Data  Acute  dermal:  >  2.000 
mg/kg;  Irritation:  Eye — Non-irritant, 

P  87-1579 

Importer.  Shin-Etsu  Silicones  of 
America,  Incorporated. 

Chemical.  (G)  Amino  modified 
organopolysiloxane. 

Use,  Import.  (S)  Industrial  textile 
finishing  agents,  additive  for  resin  or 
plastics  and  for  waxes.  Import  range: 
10.000  to  40.000  kg/yr. 

P  87-1580 

Importer.  Shin-Etsu  Silicones  of 

America.  Incorporated. 

Chemical.  [GJ  Organoploysiloxane 
containing  amino  and  hydroxy  groups. 

Use/Import.  (S)  Industrial  textile 
finishing  agent  and  additive  for  paints  or 
rubber  compounds.  Import  range:  1.000 
to  3.000  kg/yr. 
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P  87-1581 

Importer.  Confidential. 
Chemical.  (G)  Isophthalic  alkyd  resm. 
Use/ Import.  (S)  Priting  ink  Import 
range:  Confidential. 

P  87-1582 

Mai}ufacLurer.  E.I.  du  Pont  de 
-Nemours  and  Company.  Inc. 

Chemical.  (G)  Styrene  acrylic 
copolymer. 

Use/Production.  (G)  Site-Iimited  and 
industrial  highly  dispersive  use.  Prod, 
range:  Confidential. 

P  87-1583 

Manufacturer.  E.I.  du  Pont  de 
Nemours  and  Company,  Ind. 

Chemical.  (G)  Acrylic  copolymer. 

Use/Production.  (G)  Site-limited  and 
industrial  open,  non-dispersive  use. 
Prod,  range:  Confidential. 

P  87-1584 

Manufacturer.  Confidential 
Chemical.  (G)  Acrylic  acid,  2-aIlyl 

phenol  polymer,  sodium  salt. 

Use  Produci:on.  (G)  Antiscalant — 

industrial  process  water  treatment.  Prod. 

range:  Confidential. 

P  87-1535 

Manufacturer.  E.I.  du  Pont  de 
Nemours  and  Company,  Inc. 

Chemical.  (G)  Styrene  acrylic 
copolymer, 

Use  'Production.  (G)  Site-limited  and 
industrial  highly  dispersive  use.  Prod, 
range:  Confidential. 

P  87-1586 

Manufacturer.  Finetex,  InccKporated. 

Chemical  (G)  N'-alky-N.N.N'.N'- 
tetra  alkyl'-dipropylene-quanemary 
ammonium  tnalkyl'  "-sulfate. 

Use/Production.  (S)  Industrial  anti- 
static agent  for  synthetic  textiles; 
substantive  lubricant  and  processing  aid 
for  fibrous  materials;  and  pigment 
dispersing  aid  for  use  in  cationic  and 
substantive  paints.  Prod,  range:  10,000  to 
20.000  kg/yr. 

Toxicity  Data.  Irritation:  Skin-Irritant, 
Eye-Mild, 

P  87-1587 

Manufacturer.  Confidential. 

Chemical.  (G)  Neo-alcohol. 

Use /Production.  (S)Chemical 
intermediate  for  manufacture  of  oil 
additives.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral;  3.2  ml/kg; 
Irritation:  Skin-Mild;  Ames  test:  Non- 
mutagenic. 

P  87-1588 

Manufacturer.  Confidential. 
Chemical.  (G)  Carboxyl-functional 
uralkvd. 


Use/Production.  (C)  V, 
printing  inks.  Prod  range:  Confidential. 

P  87-1589 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyamme 
phosphonate.  amine  salt. 

Use/Production.  (G)  Dispersive  use. 
Prod,  range:  Confidential. 

P  87-1596 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyaminephosphonaie. 
polyamine  salt. 

Use.  Production.  (G)  Dispersive  use. 
Prod,  range:  Confidential. 

P  87-1591 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Modified  styrene, 
butadiene  polymer. 

Use/Production.  [S\  Industrial 
polymer  component  of  industrial 
adhesive  formula  I'rod.  range: 
Confidential. 

Toxicity  Data.  Acute  oral:  -  5.000  mg/ 
kg:  Irritation:  Skin-Non-irritant.  Eve- 
Slight. 

P  87-1592 

Manufacturer.  Confidential. 

Chemical.  (G)  Substituted  thiadiazole. 

Use/Production.  (G)  Industrial 
lubricant  and  engine  oil  additive.  Prod, 
range:  Confidential. 

Toxicity  Data.  Acute  oral:  5  g  'kg: 
Acute  dermal:  2  g/kg;  Irriation:  Skin- 
Moderate.  Eye-Moderate;  Ames  test: 
Non-mutagenic. 

P  87-1593 

Man ufacturer.  Confi denti al. 

Chemical.  (G)  Potassium  alcoholates. 

Use/Production.  (S)  Chemical 
intermediate  for  manufacture  of 
polymers.  Prod,  range:  Confidential. 

P  87-1594 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Alkyl  pyrimidine. 

Use/Production.  (S)  Site-limited 
intermediate.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  800  mg/kg. 

P  8:"-1395 

Importer.  Confidential. 

Chemical.  (G)  Dibasic  acid/glycol 
ester. 

Use/Import.  (S)  Industrial  stamping 
enamels-exterior  can  coating.  Import 
range:  Confidential. 

P  87-1596 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Alkyl  pyrimidine, 
methyl  ether. 
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Use/Production.  (S)  Site-limited 
intermediate.  Prod,  range:  Confidential. 

P  87-1597 

Manufacturer.  Confidential. 

Chemical.  (G)  Amine  salt  of  a  styrene- 
acrylic  copolymer. 

Use/Production.  (G)  Site-limited  and 
industrial  contained  use  as  an  emulsifier 
for  the  production  of  an  emulsion 
polymer.  Prod,  range:  15,(XX)  to  60,000 
l<'g/yr. 

P  87-1598 

Importer.  Hodogaya  Chemical 
(U.S.A.).  Incorporated. 

Chemical.  (S)  1-Hexadecanaminium, 
N.N.N-trimethyl-,  hexa-.mu.-oxotetra- 
.mu.  3-oxodi-.mu.    5- 
oxotetradecaoxooctamolybdate(4-) 
(4:1). 

Use/Production.  (G)  Ingredient  in 
toner  for  plain  paper  copv.  Import  range: 
1.000  to  5,000  kg/yr. 

Toxicity  Data.  Acute  oral:  5  g/kg; 
Irritation:  Skin— Slight,  Eye— Irritant; 
Ames  test:  Non-mutagenic. 

P  87-1599 

Manufacturer.  Alco  Chemical 
Corporation. 

Chemical.  (G)  Sodium  polyacrylate: 
acrylate  copolymer  salt;  and  vinylic 
copolymer. 

Use/Production.  (G)  Thickening 
compound  for  aqueous  system.  Prod, 
range:  Confidential. 

P  87-1600 

Importer.  Confidential. 

Chemical.  (S)  Benzene.  ethenyI-.2- 
propenoic  acid.  2-methyl  ester.2- 
propenoic  acid,  butylester.  butanedioic 
acid.  mono|2-|(l-oxo-2- 
propenyl)oxy]ethyl|ester  polymer. 

I'se^Import.  (G)  Toner.  Import  range: 
120,000  to  240,000  kg/yr. 

Toxicity  Data.  Ames  test:  Non- 
mutagenic. 

P  87-1601 

Manufacturer.  Interez  Incorporated. 

Chemical.  (G)  Modified  polymeric 
amine. 

I'se  'Production.  (G)  Industrial  and 
commercial  epoxy  resin  curing 
(crosslmking)  agent.  Prod,  range: 
Confidential. 

P  87-1602 

Manufacturer  Confidential. 

Chemical.  (G)  Polyurethane  polymer. 

Use /Production.  [G]  Coatings/ 
adhesives  for  open,  non-dispersive  use 
Prod,  range:  Confidential. 

P  87-1603 

Manufacturer  Conndential. 
Chemical.  (G)  Alkyl  phosphenic  acid. 


Use/Production.  (G)  Site-limited 
intermediate  (destructive  use).  Prod, 
range:  Confidential. 

P  87-1604 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkyl  phosphenic 
anhydride, 

Use/Production.  (G)  Site-limited 
intermediate  (destructive  use).  Prod. 
range:  Confidential. 

P  87-1605 

Manufacturer.  Confidential. 

Chemical.  (G)  Alky!  phosphenic 
anhydride,  homopolymer. 

Use/Production.  (G)  Site-limited 
intermediate  (destructive  use).  Prod. 
Range:  Confidential. 

P  87-1606       I 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkyl  phosphenic  acid, 
homopolymer. 

Use/Production.  (G)  Site-limited 
intermediate.  Prod.  Range:  Confidential. 

P  87-1607       I 

Manufacturer  Confidential. 

Chemical.  (G)  Alkyl  phosphenic  acid, 
homopolymer.  alkaline  metal  salt. 

Use/Production.  (G)  Industrial  boiler 
water  dispersant  (dispersive  use).  Prod. 
Range:  Confidential. 

P  87-1608 

Manufacturer.  E.I.  du  Pont  de 
Nemours  and  Company,  Inc, 

Chemical.  (G)  Substituted  indole. 

Use/Production.  (S)  Industrial 
intermediate  for  manufacture  of  spectral 
sensitizer  of  photographic  materials. 
Prod,  range:  6  to  18  kg/yr. 

P  87-1609 

Manufacturer  E.I.  du  Pont  de 
Nemours  and  Company,  Inc. 

Chemical.  (G)  Indole  carbocyanine 
dye. 

Use/Production.  (G)  Industrial  and 
commercial  photographic  emulsion 
additive.  Prod,  range:  12  to  36  kg/yr. 

P  87-1610 


I 


Importer  Confidential. 

Chemical.  [G]  Polyamide  resin. 

Use/Import.  (S)  Printing  ink 
component  (used  to  disperse  pigment 
and  to  provide  gloss,  adhesion  and 
resistance  properties  when  printed  on 
paper,  plastic  and  metal  substrates. 
Import  range:  Confidential. 

P  87-1611 

Importer  The  Aqualon  Company. 

Chemical.  (G)  Hydrophobically- 
modified  hydroxyethylcellulose. 

Use/Import.  (S)  A  thickner  for  joint 
compounding  tile  cements  and  plasters. 


a  protective  colloid  for  emulsion 
polymerization  and  for  suspension 
polymerization.  Import  range: 
Confidential.         . 

P  87-1612 

Manufacturer  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Polyester  from  aromatic 
dicarboxylic  acid  ester,  aliphatic  diols 
and  oxirane  polymer. 

Use/Production.  (G)  Soil  release 
additive,  anti  static  agent,  dye  bath 
additive.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  >  5.000  mg/ 
kg:  Irritation:  Skin — Non-irritant,  Eye — 
Non-irritant. 

P  87-1613 

Manufacturer  Peltz  Rowley  Chemical 
Company. 

Chemical.  (G)  Epoxy — amine  adduct. 

Use/Production.  (S)  Curing  agent  for 
expoxy  resin  coating.  Prod,  range: 
Confidential. 

Date:  August  25,  1987. 
Denise  Devoe, 

Acting  Director.  Information  Management 
Division.  Office  of  Toxic  Substance. 
[FR  Doc.  87-20137  Filed  &-3-87;  8  45  am) 

BILLING  CODE  6560-50-« 


(OPTS-59829;  FRL-3254-9] 

Certain  Chemicals  Premanufacture 
Notices 

AGENCY:  Environnnental  Protection 

Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PM.N) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  permanufacture  notices  are 
discussed  in  EPA  statements  of  the  final 
rule  published  in  the  Federal  Register  of 
May  13.  1983  (48  FR  21722),  In  the 
Federal  Register  of  .November  11,  1984, 
(49  FR  46066)  (40  CFR  723.250).  EPA 
published  a  rule  which  granted  a  limited 
exemption  from  certain  PMN 
requirements  for  certain  types  of 
polymers.  Notices  for  such  polymers  are 
reviewed  by  EPA  within  21  days  of 
receipt.  This  notice  announces  receipt  of 
three  such  PMNs  and  provides  the 
summary  of  each. 

DATES:  Close  of  Review  Period: 
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Y  87-219 

y  87-220 

Y  87-221 


..|  SotX   3,  1987 

...j  Sep(    8.  1987 
...I  Sepl  9.  1987 


FOR  FURTHER  INFORMATION  CONTACT: 

Siephanie  Roan,  Premanufacture  Notice 
Management  Branch,  Chemical  Control 
Division  (TS-7S4).  Office  of  Toxic 
Substances,  P^lnvironmental  Protection 
Agency.  Rm.  £-611,  401  M  Street.  SW.. 
Washington,  DC  20460.  (202)  382-3725. 
SUPPLEMENTARY  INFORMATION:  The 
following  notice  contaijis  information 
extracted  from  the  non-confidential 
version  of  the  submission  by  the 
manufacturer  on  the  exemptions 
received  by  EPA.  The  complete  non- 
confidential document  is  available  in  the 
Public  Reading  Room  NE-G004  at  the 
above  address  between  8:00  a.m.  and 
4:00  p.m..  Monday  through  Friday. 
excluding  legal  holidays. 

Y  87-219 

Importer.  Unitika  America 
Corporation. 

Chemical.  (G)  Co-polyester. 

Use/Import.  [G]  Resin  for  powdtT 
coating.  Import  range:  30.000  to  SO.Oaj 
kg/yr. 

Y  87-220 

Importer.  Nippon  Gohsei  U.S.A. 
Company,  Ltd. 

Chemical.  (C)  High  molecular  weight 
linear  statura'ed  polyester. 

Use/Import.  (S)  Commercial  and 
consumer  flexibility  modified  for  hard 
resins.  Import  range:  10,000  to  50,000  kg/ 
yr. 

Y  87-221 

Importer.  Confidential. 

Chemical.  [C]  Isophthalic  alkyd  resin. 

Use/Import.  (G)  Coatings. 

Date:  August  25.  1987. 
Denise  Devoe, 

.Ading  Director  Information  Management 
Division.  Office  of  Toxic  Substances. 
|FR  Doc  87-20138  Filed  9-3-fl7;  8:45  am] 
BILLING  CODE  SSeO-SO-M 


[OPTS-51691;  FRL-3257-6) 

Toxic  and  Hazardous  Substances 
Control;  Certain  Chemicals; 
Premanufacture  Notices 

AGENCY:  Environmental  Protection 
Agency  |EPA). 
ACTION:  Notice. 

SUMMARY:  Section  5(a)(ll  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
subm.it  a  premnnufacture  notice  (PMN) 


to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(l]  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  .May  13  1983  (48 
FR  21722).  This  notice  announces  receipt 
of  forty-four  such  PMNs  and  provides  a 
summary  of  each. 
DATES:  Close  of  Review  Penod; 
P  R"-1614.  87-1615  and  8"-1616— 

November  18.  198". 
P  87-1617— November  15.  198". 
P  87-1618.  87-1619.  87-1620.  87-1621.  8"- 
1622,  87-1623,  87-1624,  87-1625,  8"^- 
1626,  87-1627  and  87-1628— November 

21.  198". 

P  87-162S.  87-1630,  87-1631,  8"-1632,  8"- 
1633.  87-1634,  87-1635,  8--1536,  87- 
1637,  87-1638  and  87-1639— November 

22.  1987, 

P  87-1640,  8--1641,  87-1642.  8"-1643,  87- 
1644,  8"-1645.  87-1646,  8"-1647.  87- 
1648.  8"-1649,  87-1650  and  S"-1651  — 
November  23,  1987. 

P  87-1652.  87-1653,  87-1654.  87-1655,  87- 
1556  and  87-1657— November  24,  198". 
Written  comments  by; 

P  87-1614,  87-1615  and  87-1616— 
October  19,  1987. 

P  87-1617— October  16.  1967. 

P  87-1618,  8"-16ig,  87-1620,  87-1621.  87- 
1622.  8"-1623.  87-1624.  8"-1625,  87- 
1626.  87-1627  and  87-1628— October 

22,  1987. 

P  87-1629,  87-1630,  87-1631  87-1632.  87- 
1633.  87-1634,  87-1635,  87-1636,  87- 
1637.  87-1638  and  87-1639 — October 

23.  1987, 

P  87-lMO.  8~-1641,  87-1642.  87-1643,  87- 
1644,  87-1645,  87-1646,  87-1647,  87- 
1648,  87-1649,  87-1650  and  87-1651- 
October  24,  1987. 
P  87-1652,  87-1653.  87-1654,  87-1655.  87- 

1656  and  87-1657— October  25,  1987, 
ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
'•[OPTS-51691  r  and  the  specific  PMN 
number  should  be  sent  to:  Document 
Processing  Center  (TS-"90).  Office  of 
Toxic  Substances,  Environmental 
Protection  .Agency,  Rm.  L-IUO.  401  M 
Street,  SW..  Washington.  DC  20460. 
(202)  554-1305. 
FOR  FURTHER  INFORMATION  CONTACT: 

Stephanie  Roan.  Premanufacture  .Notice 
Management  Branch,  Chemical  Control 
Division  (TS-7941,  Office  of  Toxic 
Substances,  Environmental  F*rotec'ion 
Agency,  Rm.  E-OII,  401  M  Street.  SW., 
Washington.  DC  20460.  (202!  382-3725. 

SUPPLEMENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  PMNs  received  by  EPA. 
The  complete  non-confidental  PMNs  are 
available  in  the  Public  Reading  Room 


NE-G004  at  the  above  address  between 
8.00  a.m.  and  4:00  p.m..  Monday  through 
Friday,  excluding  legal  holidays. 

P  87-1614 

Manufacturer  Reichhold  Chemicals, 
Incorporated. 

Chemical.  (G)  Limonene — 
hydrocarbon  resin. 

Use/Production.  (S)  Industrial 
tackifier  component  in  the  produt^tion  of 
various  adhesives.  Prod,  range: 
Confidential. 

P  87-1615 

Manufacturer.  Confidential. 
Chemical.  (G)  Polyester. 

Use/Production.  (S)  Coating.  Prod. 
range:  Confidential. 

P  87-1616 

Manufacturer.  Confidential. 
Chemical.  (G)  Alkyd  copolymer. 
Use/Production.  (G)  Resin  for  coating. 
Prod,  range:  Confidential. 

P8"-1617 

Manufacturer.  Confidential. 

Chemical.  (G)  Basic  dyetone  sm. 

Use/Production.  (G)  Industnal  and 
commercial  open-  non-dispersive  I>od. 
range:  Confidential. 

P8--1618 

'■L:::  .\:r\}~f---  TTie  D^w  Chemical 
Company. 

Chemical.  (G)  Alkyl  amide. 

Use/Production.  (S)  Site-Mmifed 
intermediate.  Prod,  range:  Confidential. 

P  87-1619 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Halogenated  alkyl 
pyrimidine. 

Use /Production.  (S)  Site-limited 
intermediate.  Prod,  range:  Confidential. 

P  87-1620 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Alkyl  diamide. 

Use/Production.  (S)  Site-limited 
intermediate.  Prod,  range;  Confidential. 

P-87-1621 

Manufacturer.  Hack  Company. 

Chemical.  (S)  N-decyl-tri-N- 
dodecylammonium  bromide. 

Use /Production.  (S)  Industrial  and 
commercial  part  of  formulation  used  in 
ion-specific  nitrate  electrode.  Prod, 
range:  1  to  5  kg/yr. 

P  87-1622 

Manufacturer.  The  DOW  Chemical 
Company. 

Chemical.  (G)  Alkyl 
tetrahydropyrimidine. 
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Use/Production.  (S)  Site-limited 
intermediate.  Prod,  range:  Confidential. 

P  87-1623 

Importer.  Marubeni  America 
Corporation. 

Chemical.  (S)  4-|4-[4-(4-Butyl 
phenylazojphenyl  azo]-l-naphthyl  azo)- 
N.N-diethyl  aniline. 

Use/Import.  (S)  Industrial  coloring 
matter  for  liquid  crystal.  Import  range: 
0.1  to  1.0  kg/yr. 

P  87-1624 

Importer.  Marubeni  America 
Corporation. 

Chemical.  (S)  l-(4-n- 
Butoxybonzylideneamino)-4-[4-(4-n- 
butoxy 
benzylideneamino)phenylazo]naphthalene, 

Use/Import.  (S)  Industrial  coloring 
matter  for  liquid  crystal.  Import  range: 
0.1  to  1.0  kg/yr. 

P  87-1625 

Importer.  Marubeni  America 
Corporation. 

Chemical.  (S)  4-[4-(4-Butyl 
phenylazo)-l-naphthylazo]-N,N- 
dimethyl  aniline. 

Use/Import.  (S)  Industrial  coloring 
matter  for  liquid  crystal.  Import  range: 
0.1  to  1.0  kg/yr. 

P  87-1626 

Manufacturer.  Confidential. 

Chemical.  (G)  Aliphathic  aromatic 
poly(ester  thioether  urethane). 

Use/Production.  (G)  Industrial  paint 
product  with  open,  dispersive  uses. 
Prod,  range:  50.000  to  398.000  kg/yr. 

P  87-1627 

Manufacturer.  Confidential. 

Chemical.  (G)  Mixed  dibasic  acid 
esters  of  monohydric  alcohol  and 
polyols  mixed  esters  of  monophydric 
alcohol  and  polyols. 

Use/Production.  (G)  Metal  working 
lubricant  additive.  Prod,  range: 
Confidential. 

P  87-1628 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkenyl  substituted 
succinic  anhydride  product  with 
substituted  ethanol. 

Use/Production.  (G)  Contained  use. 
Prod,  range:  40,000  to  150,000  ky/yr. 

P  87-1629 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkaline  water  soluble 
polyester. 

Use/Production.  [G)  Coating  for  paper 
and  other  cellulosics.  Prod,  range: 
Confidential. 

P  87-1630 

Manufacturer.  Confidential 


Chemical  (C)  Aliphatic  aromatic 
acrylic  resin. 

Use /Production.  (G)  Industrial 
dispersively  used  coating.  Prod,  range: 
120.000  to  240.000  kg/yr. 

P  87-1631         I 

Manufacturer.  Confidential, 
Chemical.  [G]  Alkenes.  long  chain 
alkyl. 

Use/Production.  (S)  Intermediate  for 
preparation  of  alkylated  aromatic 
hydrocarbons  from  aromatic 
hydrocarbons;  and  intermediate  for 
general  synthetic  usage.  Prod,  range: 
Confidential.  . 

P  87-1632        I 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkylbenzene  for 
manufacture  of  lubricant  additives — 
destructive  use. 

Use/Production.  (G)  Intermediate  for 
manufacture  of  lubricant  additives — 
destructive  use.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral:  5  g/kg; 
Acute  dermal:  2  g/kg:  Irritation:  Skin — 
Non-irritant,  Eye — Non-irritant;  Ames 
test:  Non-mutagenic. 

P  87-1633 

Manufacturer.  Confidential. 

Chemical.  (G)  Metal  salt  of  alkaryl 
sulfonate. 

Use/Production.  (G)  Lubricating  oil 
additive — contained  use.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral:  2.310  mg/ 
kg;  Acute  dermal:  >  1.580  mg/kg: 
Irritation:  Skin— Slight,  Eye— Mild; 
Inhalation:  Non-toxic. 

P  87-1634        I 

Manufacturer.  Confidential. 

Chemical.  (C)  Metal  salt  of  alkaryl 
sulfonate. 

Use/Production.  (G)  Petroleum 
lubricant  additive — contained  use.  Prod, 
range:  Confidential. 

Toxicity  Data.  Acute  oral:  >5  g/kg; 
Acute  dermal:  >5  g/kg:  Irritation: 
Skin — Moderate.  Eye — Mild. 

P  87-1635 

Manufacturer.  Confidential. 

Chemical.  [G)  Metal  salt  of  alkaryl 
sulfonate. 

Use/Production.  (G)  Lubricating  oil 
additive-contained  use.  F*rod.  range: 
Confidential. 

Toxicity  Data.  Acute  oral:  25.100  mg/ 
kg:  Acute  dermal:  10.000  mg/kg: 
Irritation:  Skin — Slight,  Eye — Moderate; 
Inhalation:  Non-toxic. 

P  87-1636       I 

Importer.  Confidential. 
Chemical.  (G)  Polyfluorinated 
copolymers. 


Use/Import.  (G)  Oil  and  water 
repellent  for  paper.  Import  range: 
Confidential. 

Toxicity  Data.  Acute  oral:  22  ml/kg: 
Irritation:  Skin — Slight,  Eye — Moderate. 

P  87-1637  I 

Importer  Confidential. 

Chemical.  (S)  Chloroethene.2- 
propenoic  acid  monoester  with  1.2- 
propandiol.2-butenedioic  acid  polymer. 

Use/Import.  (Sj  Industrial  paint 
vehicle.  Import  range:  24.000  to  36,000 
kg/yr. 

Toxicity  Data.  Ames  test:  Non- 
mutagenic. 

P  87-1638 

Importer.  Shin-Etsu  Silicones  of 
America,  Incorporated. 

Chemical.  (S)  Polymer  of  dimethyl 
cyclosiloxane;  methyl  vinyl 
cyclosiloxane:  and  octaphenyl 
cyclotetrasiloxane. 

Use/Import.  (S)  Industrial  ingredient 
for  silicone  rubber  compounds  or 
adhesives.  Import  range:  3,000  to  5,000 
kg/yr. 

P  87-1639 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkaryl  sulfonic  acid. 

Use/Production.  (G)  Intermediate  for 
manufacture  of  lubricant  additives  and 
destructive  use.  Prod,  range; 
Confidential. 

Toxicity  Data.  Acute  oral:  >  10.003  g/ 
kg:  Acute  dermal:  >7.94  g/kg;  Irritation: 
Skin — Irritant.  Eye — Irritant. 

P  87-1640 

Manufacturer.  The  Dow  Chemical 
Company. 
Chemical  (G)  Alkylpyrimidinol 

Use/Production.  (S)  Site-limited 
intermediate.  Prod,  range:  Confidential. 


P  87-1641 

Manufacturer  The  Dow  Chemical 
Company. 

Chemical.  (G)  Vinylidene  chloride/ 
butadiene  polymer  with  alkaneoic  and 
alkanedioic  acids. 

Use/Production.  (G)  Industrial 
adhesive.  Prod,  range:  Confidential. 

P  87-1642 

Manufacturer.  The  Dow  Chemical 
Companv. 

Chemical.  (G)  Vinylidene  chloride. 
butadiene,  polymer  with  alkane  dioic 
acid. 

Use/Production.  (G)  Industrial 
adhesive.  Prod,  range:  Confidential. 

P  87-1643 

Manufacturer.  The  Dow  Chemical 
Company. 
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Chemical.  (G)Alkyl  pyrimide,  alkali 
salt. 

Use/Production.  (S)  Site-limited 
intermediate.  Prod,  range:  Confidential. 

P  87-1644 

Manufacturer.  General  Electric 
Company. 

Chemical.  (G)  Aryl 
alkylarylpolyamide  resin. 

Use/Production.  (S)  Industrial 
thermoplastic  resin  for  sheet  and  film 
blend  resin  for  themoplastic  blends. 
Prod,  range:  Confidential. 

P  87-1645 

Manufacturer.  General  Electric 
Company. 

Chemical.  (G)  Aryl  alkylpolyamide 
resin. 

Use/Production.  (S)  Industrial 
thermoplastic  resin  for  sheet  and  film 
and  blend  resin  for  thermoplastic 
blends.  Prod,  range;  Confidential. 

P  87-1646 

Manufacturer  Milliken  and  Company. 

Chemical.  (G)  Substituted 
polyoxyethylene  aniline  diacetylester. 

Use/Production.  (G)  Open,  non- 
dispersive  use.  Prod,  range: 
Confidential. 

P  87-1647 

Manufacturer.  Milliken  and  Company. 

Chemical.  (G)  Substituted 
polyoxyethylene  aniline. 

Use/Production.  (G)  Dispersive  use. 
Prod,  range:  Confidential. 

P  87-1648 

Manufacturer.  Confidential. 

Chemical.  (G)  Substituted  phthalic 
anhydride. 

Use/Production.  (S)  Chemical 
intermediate.  Prod,  range:  Confidential. 

P  87-1649 

Importer.  Conndential. 
Chemical.  (G)  Soya  alkyd  resin. 
Use/Import.  (G)  Coatings.  Import 
range:  Confidential. 

P  87-1650 

Importer.  Confidential. 

Chemical.  (Gj  Soya  alkyd  resin. 
Use/Import.  (G]  Coatings.  Import 
range:  Confidential. 

P  87-1651 

Manufacturer  General  Electric 
Company. 

Chemical.  (G)  Ar\I 
alkylarylcopolyamide  resin. 

Use/Production.  (S)  Thermoplastic 
resin  for  sheet  and  film  and  blend  resin 
for  thermoplastic  blends.  Prod,  range: 
Confidential. 
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P  87-1652 

Importer.  Shin-Etsu  Silicones  of 
America,  Incorporated. 

Chemical.  (G)  Methyl  hydrogen 
methoxy  polysiloxane. 

Use/Import.  (S)  Industrial  cross 
linking  agent  for  liquid  silicone  rubber 
compound.  Import  range:  60  to  150  kg/yr. 

P  87-1653 

Manufacturer.  Confidential. 

Chemical.  (G)  Azoxy  bisjlsubstituied 
phenyl)  axo)bis|substituted 
naphthalenesulfonic  acid.  salt. 

Use/Production.  (G)  Open,  non- 
dispersive  use.  Prod,  range: 
Confidential. 

P  87-1654 

Importer.  Confidential. 

Chemical.  (G)  Blocked  aliphatic 
ure  thane. 

Use/Import.  (S)  Textile  finish.  Import 
range:  Confidential. 

P  87-1655 

Manufacturer.  Confidential. 

Chemical.  (G)  Azoxybis[(substituted 
phenyl)azojbis[substituted 
naphthalenesulfonic  acid,  and  salt. 

Use /'Production.  (S)  Site-limited 
intermediate.  Prod,  range:  Confidential. 

P  87-1656 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified  maleated 
metal  resinate, 

Use/Production.  (S)  Industrial 
publication  gravure  printing  inks.  Prod. 
range:  Confidential. 

P  87-1657 

Manufacturer.  Confidential. 

Chemical.  (G)Cyclic  halophosphite. 

Use/Production.  (G)  Hydrocarbon, 
resin  and  polymer  additive — contained 
use.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  >5.000  mg/ 
kg:  Acute  dermal:  > 2.000  mg/kg; 
Irritation;  Skin — .Non-irritant.  Eye — Non- 
irritant.  Ames  test:  Non-mutagenic. 

Date:  August  28.  1987. 
Linda  K.  Smith, 

Acting  Director,  Information  Management 
Division.  Office  of  Toxic  Substances. 
[FR  Doc.  87-20422  filed  9-3-87;  8:45  am] 
BILUNG  CODC  6S60-S0-M 


[OW-FRL-3258-5) 

Water  Quality  Act  of  1987 
Implementation;  Draft  Guidance 
Availability 

AGENCY:  Environmental  Protection 

-Agency  (EPA). 

ACTION:  Notice  of  availability. 


SUMMARY:  This  notice  announces  the 
availability  for  public  comment  of  five 
draft  guidance  documents  for 
implementation  of  several  sections  of 
the  Water  Quality  Act  of  1987.  These 
five  documents  arc  "Final  Draft: 
Nonpoint  Source  Guidance."  "Final 
Draft:  Clean  Lakes  Program  Guidance." 
"Draft;  State  Water  Quality-based 
Toxics  Control  Program  Review 
Guidance."  "Draft  Initial  Guidance — 
State  Water  Pollution  Control  Revolving 
Fund,"  and  "State  Clean  W  ater 
Strategies:  Meeting  The  Challenges  of 
The  Future." 

DATE:  Copies  of  these  documents  will  be 
available  for  public  comment  from  EPA 
Headquarters  Office  of  Water  for  a 
penod  of  30  davs.  beginning  September 

4.  1987. 

ADDRESSES:  Copies  of  these  documents 
can  be  obtained  by  wnting  Mario 
Hegewald,  Office  of  Water.  WH-556.  U. 

5.  Environmental  Protection  .A.gency.  401 
M  Street.  SW.,  Washington.  DC  20460. 
All  comments  should  be  forwarded  to 
Mr,  Hegewald  at  the  sa.me  address, 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Hegewald.  (202)  382-5"00- 
SUPPI^MENTARY  INFORMATION:  The 
Water  Quality  Act  of  1987  (WQA) 
expands  and  strengthens  the  Clean 
W'afer  Act  through  a  number  of  changes 
designed  to  enhance  water  quality  and 
improve  programs.  The  \\Q.\  builds  on 
the  progress  made  in  woter  quality 
management,  and  focuses  on  remaining 
problems.  The  new  law  reinforces  the 
national  commitment  to  the  goal  of 
restoring  and  maintaining  our  waters; 
presents  new  challenges  to  EP.A  and 
States:  and  revises  and  expands  tne 
agenda  for  State  and  EP.A  v\ater 
programs. 

The  EPA  Office  of  Water  intends  to 
work  closely  with  the  States, 
municipalities  and  the  public  to 
structure  implementation  activities.  In 
some  areas,  that  will  mean  renewed 
vigor  in  implementing  traditional  base 
programs  and  priorities.  In  other  areas, 
it  will  mean  structuring  new  programs  to 
improve  their  capability  to  achieve 
beneficial  environmental  results.  To  the 
extent  possible,  EPA  will  encourage 
States  to  integrate  requirements  across 
programs  to  avoid  redundant  efforts  and 
to  make  efficient  and  effective  use  of 
resources.  Final  drafi  guidance  on  EPAs 
overall  approach  to  State  WQA 
implementation,  entitled  "State  Clean 
Water  Strategies:  Meeting  The 
Challenges  of  The  Future,"  is  available 
now  from  EP.A  at  the  above  address. 

.As  the  first  comprehensive  revision  of 
the  Clean  Water  Act  in  a  decade,  the 
WQA  establishes  many  new 
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requirements  for  EPA  and  th«  States 
from  information  gathering, 
assessments,  strategies,  control 
requirements,  grants,  and  conferences, 
to  mana^ment  plans,  studies  and 
reports.  Although  they  relate  to  dozens 
of  different  program  activities,  the 
cumulative  burden  of  the  requirements 
for  EPA  and  the  States  is  substantial. 
A  summary  of  the  major  provisions 
gives  a  flavor  for  the  scope  of  the  task. 

Surface  Water  Toxics  Control 

The  WQA  establishes  a  program  for 
identification  of  waters  affected  by  toxic 
pollutants  and  implementation  of 
specific  controls,  section  304{1} 
individual  control  strategies,  to  reduce 
those  toxics. 

This  program  requires  States  to  assess 
and  list  their  waters  to  determine  where 
there  are  impairments  of  water  quality 
due  to  point  source  discharges  and  to 
identify  the  discharges.  By  February 
1989.  States  are  to  set  effluent 
limitations  in  §  402  National  Pollutant 
Discharge  Ellimination  system  (N'PDEIS) 
permits  ("individual  control  strategies") 
for  these  discharges  to  assure  that  water 
quality  standards  are  attained.  States 
are  also  to  revise  and  expand  their 
water  quality  standards  to  include  all 
section  307(a)  toxic  pollutants  where 
EPA  has  promulgated  criteria  and  where 
their  discharge  could  reasonably  be 
expected  to  interfere  with  designated 
uses.  Guidance  on  implementation  of 
requirements  under  section  304(1)  is 
nearins  completion  and  will  soon  be 
available  from  EPA  at  the  above 
address.  EPA  will  publish  a  notice  of 
availability  when  this  draft  guidance  is 
available  for  comment. 

An  additional  gnidance  document 
which  is  available  now,  is  the  "Draft 
State  Water  Quality-based  Toxics 
Control  Program  Review  Guidance."  The 
purpose  of  this  document  is  to  provide 
guidance  to  ElPA  Regional  offices  in 
conducting  comprehensive  assessments 
of  State  toxics  control  programs  on  a 
State-by -State  basis,  and  in  developing 
detailed  State  action  plans  to  strengthen 
Slate  toxics  control  programs,  including 
mcinitonng,  water  quality  standards,  and 
NPDES  permitting 

Nonpoint  Source  Pollution 

The  legislation  authorizes  funding  for 
State  implementation  of  nonpoint  source 
management  programs.  States  must 
assess  their  waters  to  determine  where 
there  are  impairments  of  water  quality 
due  to  nonpoint  sources  and  to  identify 
the  sources.  By  August  1988.  States  are 
to  develop  programs  to  iaipienient  best 
nxaoagement  practices  and  other 
controls  including  an  implen^entation 
schedule,  an  Attorney  General's 


statement  of  legal  authorities,  an 
identification  of  funding  sources  and  a 
list  of  related  Federal  projects  that 
conflict  with  a  State's  nonpoint  source 
policies.  The  '"Final  Draft  Nonpoint 
Source  Guidance"  is  available  now  from 
EPA  at  the  above  address. 

State  Revolving  Loan  Fund  (SRF) 

By  authorizing  Federal  funds  to 
capitalize  State  revolving  fund 
programs,  WQA  provides  for  a 
transition  from  the  current  Federal 
Construction  Grant  Program  to  a  new 
approach  for  assisting  communities  in 
construction  of  publicly  owned 
treatment  works  fPOTWs),  From  the 
SRF.  States  can  provide  loans  and  other 
types  of  financial  assistance,  but  not 
grants,  to  local  communities  and 
intermunicipa!  and  interstate  agencies, 
for  the  construction  of  POTWs  and  Tor 
the  implementation  of  projects  and 
programs  established  under  the 
nonpoint  source  pollution  control 
program  (sectiion  319)  and  the  national 
estuaries  program  (section  320).  The 
"Draft:  Initial  Guidance — State  Water 
Pollution  Control  Revolving  Fund"  is 
available  now  from  EPA  at  the  above 
address. 

Sewage  Sludge 

The  WQA  establishes  a  more 
aggressive  program  by  EPA  and  States 
for  the  control  of  toxic  pollutants  in 
sewage  sludge  which  may  adversely 
affect  public  health  or  the  environment. 
EPA  is  to  promulgate  standards  for 
sludge  use  and  disposal  to  control  those 
pollutants  and  to  implement  those 
standards  through  permits.  These 
standards  will  be  proposed  in  a  separate 
Federal  Register  notice  of  proposed 
rulemaking. 

In  the  interim  before  promulgation  of 
the  standards  for  sewage  sludge  use  and 
disposal,  the  WQA  directs  EPA  to 
include  sludge  requirements  in  NPDES 
permits  issues  to  publicly  owned 
treatment  works  (POTWs)  or  to  take 
other  measures  to  protect  public  health 
and  the  environment  EPA  is  developing 
guidance  for  permit  writers  for  including 
interim  sludge  requirements  in  POTWs' 
permits.  The  guidance  currently  is 
scheduled  to  be  available  in  early  FY 
1988. 

The  WQA  also  directs  EPA  to 
promulgate  regulations  for  approval  of 
State  sewage  sludge  management 
programs.  EPA  expects  to  propose  these 
regulations,  as  well  as  regulations 
governing  sludge  permits,  in  December 
1987.  . 

Estuaries 

The  new  law  sets  up  a  national 
estuary  profram.  EPA  and  States  ate  to 


convene  management  conferences  for 
estuaries  of  national  significance.  These 
conferences  will  assess  water  quality 
and  trends,  and  collect  and  assess  data 
on  problems  and  causes.  States  will 
develop  and  implement  comprehensive 
management  plans  in  expeditious 
fashion.  Development  of  national 
estuary  program  guidance  is  presently 
underway,  and  assessment  of  the  six 
existing  estuary  protection  programs  is 
underway  to  see  if  these  programs  will 
become  established  as  management 
conferences.  EPA  will  publish  a  notice 
of  availability  in  the  Federal  Register 
when  the  draft  guidance  is  available  for 
comment 

Clean  Lakes 

The  Clean  Lakes  provision  of  the 
WQA  provides  for  a  comprehensive 
analysis  of  the  quality  of  lakes 
nationally  through  expanded  monitoring 
and  reporting.  Completion  of  the  lake 
water  quality  assessment  is  required  in 
order  for  States  and  Indian  Tribes  to  be 
eligible  for  Clean  Lakes  grants.  States 
must  assess  all  lakes  to  determine 
where  there  are  impairments  in  water 
quality,  to  classify  them  by  eutrophic 
condition  and  to  discuss  lake  water 
quality  trends.  States  must  also  identify 
the  means  planned  to  control  pollution 
in  lakes  and  restore  lake  quality,  as  well 
as  methods  planned  to  mitigate  acidity. 
Several  types  of  lake  restoration  and 
protection  grants  are  authorized.  The 
"F'inal  Draft  Clean  Lakes  Program 
Guidance"  is  available  now  from  EPA  at 
the  above  address. 

Storm  Water 

The  legislation  significantly  alters  the 
CWA  approach  to  the  control  of  storm 
water  runoff  pollution  by  adopting  a 
phased  and  tiered  approach. 

EPA  will  promulgate  regulations 
governing  permit  application 
requirements  for  storm  water  discharges 
associated  with  industrial  activity  and 
for  discharges  from  large  municipal 
storm  sewer  systems  by  February  4. 
1989.  Permit  application  requirements 
for  discharges  from  m.edium  municipal 
storm  systems  are  to  be  developed  by 
February  4. 1991.  EPA.  in  consultation 
with  the  States,  is  required  to  study  and 
submit  reports  to  Congress  on  certain 
other  storm  water  discharges  for  which 
permits  are  not  required  prior  to 
October  I.  1992.  A  storm  water 
discharge  which  EPA  or  a  State  with  an 
approved  NPDES  program  determines 
contributes  to  a  violation  of  a  water 
quality  standard  or  is  a  significant 
contributor  of  pollutants  to  waters  of  the 
United  States  caa  be  required  to  obtain 
a  permit  prior  to  October  1. 1992.  EPA 
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will  publish  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  when 
the  proposed  rule  is  avdilable  for 
comment. 

Great  Lakes 

The  bill  formally  establishes  the  Great 
I^kes  National  Program  Office  in  EPA 
to  carry  out  this  Country's  commitments 
in  the  Great  Lakes  Water  Quality 
Agreement.  The  program  office,  m 
conjunction  with  the  States,  will  develop 
and  implement  "action  plans"  for 
control  of  toxic  pollutants.  In  addition, 
they  will  create  a  monitoring  network, 
establish  a  five  year  nutrient  control 
program,  and  undertake  a  five  year  toxic 
demonstration  study. 

There  are  dozens  of  additional 
implementation  activities  stemming 
from  the  WQA  Amendments.  They 
include  policies,  guidance  documents 
and  regulation  changes.  All  will 
influence  water  pollution  control  efforts 
over  the  next  several  years  and  will 
require  coordination  with  interested 
parties.  We  actively  solicit  your 
comments  on  the  documents  that  are 
available  today,  as  well  as  other 
guidances  and  regulations  as  they 
become  available. 

Dated:  September  2.  1907. 
Lawrence  J.  Jensen. 

Assistant  Adniinistrator  for  Water. 
(FR  Doc.  87-20536  Filed  9-3-87;  8:45  ami 
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EXPORT-IMPORT  BANK  OF  THE 
UNITED  STATES 

Open  Meeting  of  the  Advisory 
Committee  of  ttie  Export-Import  Bank 
of  the  United  States 

summary:  The  Advisory  Committee  was 
established  by  Pub.  L.  98-181.  November 
30, 1983,  to  advise  the  Export-Import 
Bank  on  its  programs  and  to  provide 
comments  for  inclusion  in  the  reports  of 
the  Export-Import  Bank  to  the  United 
States  Congress. 

Time  Biid  Place;  Tuesday.  September 
22,  198:-  from  9:30  a.m.  to  12  noon.  The 
meeting  will  be  held  in  Room  1143.  811 
Vermont  Avenue  NW.,  Washington,  DC 
20571. 

Agenda;  The  meeting  agenda  will 
include  a  discussion  of  the  following 
topics:  Trade  Issues  Update.  Financial 
Report.  Program  Update.  Legislative 
Update,  Report  of  State/Cify/Municipal 
Task  Force,  Report  of  the  FCiA  Task 
Force,  Report  of  LDC  Debt  Task  Force, 
and  other  topics. 

Public  Participation;  The  meeting  will 
be  open  to  public  participation;  and  the 
last  20  minutes  will  be  set  aside  for  oral 


questions  or  comments.  Members  of  the 

public  may  also  file  wntten  statement(s) 
before  or  after  the  meeting.  In  order  to 
permit  the  Export-Import  Bank  to 
arrange  suitable  accommodations, 
members  of  the  public  who  plan  to 
attend  the  meeting  should  notify  Joan  P. 
Harris.  Room  935.  811  Vermont  Avenue 
NW.,  Washington.  DC  20571,  (202)  566- 
8871,  not  later  than  September  21,  1987. 
If  any  person  wishes  auxiliary  aids 
(such  as  a  language  interpreter)  or  other 
special  accommodations,  please  contact 
prior  to  September  15. 1987  the  Office  of 
the  Secretary,  Room  935.  811  Vermont 
Avenue  NW.,  Washington.  DC  20571, 
Voice:  (202)  566-88"!  or  TOD:  (202)  535- 
3913. 

Further  Information;  For  further 
information,  contact  Joan  P.  Harris. 
Room  935.  811  Vermont  Avenue  NW.. 
Washington.  DC  20571,  (202)  566-6871. 

Hart  Fessenden, 

General  Counsel. 

|FR  Doc  87-20534  Filed  9-3-87:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirements  Submitted  to  Office  of 
Management  and  Budget  for  Review 

August  26.  iya7. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirements  to 
the  Office  of  Management  and  Budget 
for  review  and  clearance  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Copies  of  the  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service,  (202)  857-3800,  2100  M  Street 
NW..  Suite  140,  Washington,  DC  20037. 
For  further  information  on  these 
submissions  contact  )erry  Cowden. 
Federal  Communications  Commission, 
(202)  632-7513,  Persons  wishing  to 
comment  on  these  information 
collections  should  contact  J.  Timothy 
Sprehe,  Office  of  Management  and 
Budget,  Room  3235  NEOB,  Washington. 
DC  20503,  (202)  395-4814, 

OMB  Number:  3060-0329 

Title:  Equipment  Authorization — 

Verification  (Sections  2.955. 15.69(b), 

15.814(b).  15.834[bnc),  18.203(b)) 
Action:  Revision 
Respondents:  Businesses  (including 

small  businesses) 
Frequency  of  Response:  On  occasion 

recordkeeping 
Estimated  Annual  Burden:  5.675 

Recordkeepers;  102,150  Hours 


Needs  and  Uses:  Equipment  testing  is 
performed  and  data  is  gathered  to 
provide  information  to  aid  in  controlling 
interference  to  radio  communications. 
Data  collected  verifies  compliance  of 
equipment  to  the  FCC  Rules.  The 
information  is  retained  by  the  equipment 
manufacturer  and  made  available  only 
at  the  request  of  the  Commission. 

OMB  Number:  3060-0209 

Title:  Section  73,1920,  Personal  attacks 

Action:  Extension 

Respondents:  Businesses  (including 

small  businesses) 
Frequency  of  Response:  On  occasion 
Estimated  Annua!  Burden:  1.189 

Responses;  595  Hours 

Needs  and  Uses:  If  an  attack  is  made 
on  the  honesty,  character,  integrity,  or 
like  personal  qualities  of  an  identified 
person  or  group  during  the  presentation 
of  views  on  a  controversial  issue  of 
public  importance  on  a  television  or 
radio  station,  the  licensee  of  the  station 
must  notify  the  person  or  group  of  the 
attack  and  offer  a  reasonable 
opportunity  to  respond  over  the 
licensee's  facilities.  The  notification 
permits  the  person  or  group  to  respond 
to  the  attack. 

FeJeral  Communications  Commission 
William ).  Tricarico, 

Secretary. 

IF'R  Doc  87-20440  Filed  9-3-87;  8:45  am) 
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Public  Information  Collection 
Requirements  Submitted  to  Office  of 
Management  and  Budget  for  Review 

August  27,  1987. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirements  to 
the  Office  of  Management  and  Budget 
for  review  and  clearance  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq). 

Copies  of  the  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service.  (202)  857-3800.  2100  M  Street 
NW.,  Suite  140,  Washington,  DC  20037. 
For  further  information  on  these 
submissions  contact  jerry  Cowden, 
Federal  Communications  Commission, 
(202)  632-"513.  Persons  wishing  to 
comment  on  these  information 
collections  should  contact  J.  Timothy 
Sprehe,  Office  of  Management  and 
Budget.  Room  3235  NEOB,  Washington. 
DC  20503,  (202)  395-1814. 

OMB  Number:  3060-0309 

Title:  Section  74.1281,  Station  Records 

Action:  Extension 


33646 


I 

Federal  Register  /  Vol.  52,  No.  172  /  Friday,  September  4,  1987  /  Notices 


Respondents:  State  or  local 
governments,  business  (imJuding 
small  businesses),  non-profit 
institutjons 
Frequency  of  ResptMise:  On  occasion 

recordkeeping 
Estimated  Annual  Burden:  1,9(X) 
Recordkeepers;  1.900  Hours 
A'eeiA  and  Uses:  This  rule  requires 
licensees  of  FM  trdnsiator  or  booster 
sthtions  to  maintain  adequate  records. 
These  records  include  the  current 
instrument  of  authorization,  official 
correspondence  with  the  FCC. 
maintenance  records,  contracts, 
permission  for  reiiroadcasts,  and 
information  concerning  antenna  tower 
lights.  The  records  are  used  by  FCC  staff 
In  invesiigations  to  ensure  that  licensees 
are  operating  in  accxirdance  with  FCC 
rules  and  the  station  authorizations. 

OMB  .\umber:  3060-0310 
7'/f/c.- Section  76.12.  Registration 

statement  required 
Action:  Revision 
Respondents:  State  or  local 

governments,  businesses  (including 

small  businesses],  non-profit 

institutions 
Frequency  of  Response:  On  occasion 
Estinuitrd  Annual  Burden:  1,500 

Responses;  375  Hours 

A'eeds  and  Uses:  This  rule  requires 
that  a  registration  statement  be  filed 
with  the  FCC  before  a  system 
community  unit  (a  cable  television 
system  or  portion  of  a  cable  television 
system)  is  authorized  to  commence 
operation.  Ttie  data  is  used  by  FCC  staff 
to  maintain  com.plete  records  regarding 
cable  systems  and  to  ensure  compliance 
with  FCC  rules, 

Federiii  Corr.muaications  Comniission 

Williiim  ).  Tricarico. 

Si'crtflar)-. 

|FR  Doc,  87-20441  Filed  9-3-87:  BA5  STTJ 
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Special  Radio  Services;  Lottery 
Rankings  of  900  MHz  SMRs  Applicants 

Augu.sl  21.  19R" 

On  I'.ily  24. 1987,  the  Federal 
Communications  Commission  conducted 
Its  fourth  round  of  lotteries  to  select 
applicants  to  provide  900  MHz 
Specialized  Mobile  Radio  (SKtR) 
Service.  These  lotteries  were  used  to 
rank  applications  in  each  of  the 
following  Designated  Filing  Areas 
(DFAs); 

«17  MinneapoUs-St.  Paul 
»18  Seattle 
«19  San  Diego 
~20  Tampa -Sl  Petersburg 
=21  Denver 


~2Z  Phoenix 

=23  Qncirmati-Dayton 

=25  Kansas  City 

=26  Portland 

=28  Coiumbul 

#47  Orlando 

Lists  of  the  forty  top-ranked 
applications  in  each  of  these  Designated 
Filing  Areas  are  attached  to  this  public 
notice.  The  top  20  selectees  in  each  DFA 
will  be  granted  authorizations  to  provide 
SMR  service.  The  next  20  ranked 
applicants  will  be  alternate  selectees 
should  it  be  determined  that  any  of  the 
winners  are  not  qualified  to  be 
licensees,  or  if  any  of  the  winners  fail  to 
provide  the  Commission  with  required 
transmitter  site  information  within  the 
specified  time  period.  Within  30  days  of 
the  publication  of  this  public  notice  in 
the  Federal  Register,  interested  parties 
may  advise  the  Commission  of  any 
matter  that  mey  reflect  on  an  applicant's 
qualifications  to  be  a  licensee.  A  copy  of 
any  such  pleading  must  be  served  on  the 
applicant  in  question  on  or  before  the 
day  on  which  the  document  is  filed  with 
the  Commission.  See  §  1.47fb]  of  the 
Commission's  rules,  47  CFR  1.47(b). 
Service  can  be  accomplished  pursuant 
to  §  1.47(dl  of  the  Commission's  rules,  47 
CFR  1.47(d).  Matters  raised  in  such 
pleadings  will  be  resolved  pnor  to 
issuance  of  any  license  to  the  applicant. 
Individual  applications  may  be 
examined  at  the  Private  Radio  Bureau's 
Public  Reference  Room  in  Gettysburg, 
PA.  Copies  of  individual  applications 
may  be  ordered  from  the  Commission's 
copy  contractor.  International 
Transcription  Services,  at  (717)  337- 
1433. 

All  applications  ranked  below  number 
40  are  hereby  dismissed  and  will  not  be 
returned  to  the  applicants.  There  will  be 
no  individual  notices  of  dismissal 
mailed  to  applicants.  The  Lottery  Notice 
of  )uly  9, 1987  contains  the  names  and 
addresses  of  lottery  participants. 

For  further  information  regarding  the 
selection  procedures,  consult  the 
November  4, 1986  public  notice  (1  FCC 
Red  543  (19H61.  52  FR  1302  (January  12, 
1987))  or  contact  Betty  Woolford  of  the 
Land  Mobile  and  Microwave  Division  at 
(202)  632-7125. 

900  MHz  SMR  Appucations  in  the 
Minneapous-St.  Paul  DFA 


Rank  and  iwiplicant  nam* 


1.  Schmidt  Tefty  I _ 

^  WaUMi.  Mkni  ^ 

3  JoloKSn  Cuwwiwiiualiuiig 

4  Alifson    Keonetti 

5  Pertiins  Rol>«o  « 

6-  Cohen,  D^xxah  A ...—.. 

7  Slasucc! 


LoBery 
code 


775 

920 
4?9 
027 
6^9 
175 
095 


FaaNo 


900  MHz  SMR  Applications  in  the 
M»Nr4EAPOUS-ST.  Paul  DFA— Continued 


044634 
049393 

048869 
041997 
049803 
050B44 


Rank  and  applicant  name 


Lottefy 

CO*) 


8 

Deepen,  Gie"                 

235 

049C'86 

9 

PcltBy.  Oonakl  Hmr.^j                

685. 

047697 

10 

G*t*o^  Er,jin«enng  inc i 

340 

035445 

11 

334 

S37 

040624 

12. 

M&M  CommtjnicalJOns .    . 

051075 

13. 

Thomas,  Javne  M 

874 

044365 

14 

Beck  HafO*d  '                        

073 

049800 

15 

Commumcaliona  Sals*  &  Setvic* 

Inc -. 

186 

041914 

16. 

Shults.  Wuiam  0  _ _ 

807 

041414 

17 

117 

046229 

18 

Adarmc    Coast    Comvuncalxjns. 

mc. _4._..     

043 

049^71 

19 

Cook.  ToTimyl ! 

193 

035872 

20 

DliL  Communcaliofts.  Inc  - ..      

Altematas 

217 

0359*0 

?1 

.<i.nr1hb>n<1   C   William 

eeo 

039848 

22 

Kmg.  Toir                     ,  . 

481 

037339 

23 

Atlanin:  Eicav-aring _ 

044 

060348 

24 

Cline  R<cHa»a  H          ..  

167 

042499 

25 

Via  Net  Companies 

903 

045255 

26 

Loes.^.  Paul  C - 

521 

047525 

27 

Comcass  Communications,  tnc 

190 

046702 

?fl 

Ew^ns  iJamea  L                  ...,.< 

280 

476 

046292 

29 

Kra»u)S.  iWaUw  H    ,    ,.       | 

038539 

30. 

Kravetz  Media  Cofp..... _ 

477 

038818 

31 

468 

038193 

1? 

Prtf)!,^     K,^^}  <f                   ,. 

307 
375 

040000 

33 

Hausctiil*,  Paula     . ._ 

035404 

34 

Stmpsoa  Mtehaei  G.,...          

813 

037348 

35 

Kiamps,  Kan      _   ..__ 

475 

038278 

36 

Grtrone  Joseph _ 

161 

044181 

37 

8?S 

049080 

38 

Folta.  eamanil  V  Jr J          301 

047777 

39 

CapoOinanchi  Joseph)  D   ....    - 

140 

041296 

40 

Timm.  B.F.J 

878 

047847 

900  MHz  SMR  Applications  m  the  Seattle 
DFA 


RaiHk  and  applicant  name 


^^^    '  FJe  No 
code 


Winners 

1  Powell   Chanes  A 

2  Parrott,  Bitty  J     — 

3  CaiitcxTia  Mobile  Communications.. 

4,  Witooc  Waymon  D 

5  Loftand  Douglas  S _ _- 

8.  Ro»i  Alan     _ _. 

7  Gavin.  Thomas     

8  Fanra;   Davw  W 

9  Barnes  Rooaid  E 

10.  Baker  Davttl  R  

11  Ipekdfan  Micnwi  l-i  S.. 

12  Ro%.  Micnaef  P    .  

13.  Proiassionai  Convnuoicatons 

14.  McOormetl,  Tin  _ „ 

15.  Takaya.  Che" - 

16  Long.  Ronaia  W | 

17  Radio  Systems  Irx; 

18  Cr..imp   Donald  T 

19.  ZeU  A  Hooert 

20  BRL  tndusines - 

Attemates 

21  Jo'mson  Communtcatiors    

22.  Melrolnk  MotiAe  Tele«>«K>ne  Inc 

23.  Yeager  Jonn  J      

24  M  &  M  Communicatjons  tnc - 

25  Loescn,  Paul  C 

26  Wang.  RoOert  V.    Wiarg.  Jennilef 
W     ...  _^ 

27  Swmbrmk.  WjUiam  M 

28  Corscd  Giona .  _. 

29.  Stoder  Gary __ 

3«  Lyon  Julietie  J  ..._ 

31  Santos.  Eiiseus  R 

32  Woodrow.  Barry 

33  Lugo*,  Ralph  V»   . _ 

34  Kansas  Oty  Comnxinicstions  Ltd 

35  t_esser  DavKJ  .„ ,  

36  Sims.  Joe  -  , 

37  PorWoa.  RobeH  M ._ 

38  Aiphatronics  Inc ^ — 

39  fwter.  Micha«l  H _...„ 


0727 

039944 

0697 

048327 

0136 

035050 

0977 

0*3357 

0645 

050514 

0785 

036857 

0341 

037123 

0294 

040561 

0067 

049648 

0C58 

04P404 

0428 

049740 

0784 

0*5926 

0733 

036294 

0597 

044696 

0905 

044526 

0547 

043440 

0746 

037064 

0213 

045672 

1001 

046*48 

0119 

040014 

0447 

049920 

0614 

039S64 

0996 

046*48 

0564 

051074 

0544 

047524 

0958 

^39995 

088 1 

040599 

0205 

050308 

0838 

046331 

0563 

.     045723 

0797 

■     051315 

0988 

i     0464*2 

0560 

;     038291 

0464 

1    050280 

0532 

041323 

0846 

040184 

0708 

1     0*6611 

0027 

I     036413 

<52^ 

«46«*0 

Rank 

1 

nossi.  A 

2 

Super  T 

3 

Custom 

* 

Legal  C< 

5 

BCi  Con 

6 

Rich.  Pa 

7 

Ma5nzi. 

Rank 

1 

Badar.  1 

2 

Sells,  M 

3 

Manooa 

4 

Mcyns 

^ 

Marsn, 

6 

Vader  S 

7 

Kyle  Joi 

UM  I 
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FUeNo 


049088 
047697 
035445 
040624 
051075 
044365 
049800 

04<9I4 

041414 
046229 


039848 

037339 

060348 

]     042492 

,  045255 

047525 

;  046702 

I  046Z92 

'  058539 

038818 

0381B3 

I  040000 

035404 

'  03734S 

i  0382TB 

;   044181 

049080 
I  047777 
,  041296 

047S47 


FBe  No 


039944 
048327 
035050 
043357 
050514 
036857 
037123 
040561 
049648 
040404 
049740 
045926 
036294 
044896 
044526 
043440 
037054 
045672 
046448 
040014 


049920 
039S64 
046449 
OS  1074 
047524 

039983 
040599 

5  050308 
8  ■  046331 

3  j  045723 

7  ■  0513'5 

8  <  046442 
0  j  038291 

4  I  050290 
2  ;  041323 

6  040184 
8  I  04861 1 

7  I  036413 

5  I  «464«0 


900  MHz  SMR  Appucations  in  the  Seattle 
DF  A— Continued 


Rank  and  appkcam  nam* 


1    LciWCf 
J     code 


File  Na 


40  Slonningtoa  Nicholas  H 


0692  I    050476 


900  MHz  SMR  APPUCATIONS  IN  THE  SaN 

Diego  DFA 


Raf*  and  app6cani  narne 

UHIery 
code 

FAeNo 

Wmoe^ 

1    RoMi,  Anltnay             _...  , 

0817 

046670 

2  Suoet  TnxrVmg  Co  „    .    « 

lOf.3 

046  7lM 

3  Custom  Rsdw.  inc „     „.     ., 

0262 
«6?1 

04  7^54 

4  Legal  Com  Setvwss,  4ne : 

048582 

5   BC;  Comnnihrm                     

0086 
0895 

03*^530 

6  Rich.  Paula  G 

03b507 

7.  Matina.  David _ 

0687 

03974? 

6  HuttTian  Communications  Sales  Ioch 

0506 

035339 

9   Pafrotl   Rilly  .1    . 

0620 

04832* 

W  Smiley.  C  Philip .-  _ . 

0997 

044130 

11   Holman.  Williann  H    _ 

0432 

037584 

12  Trave'  Pagmg  CorpofaOon  o<  Amer- 

ica        _ , 

loeo 

051033 

ra  Fuftnn  JamjMi  r; 

0394 

042643 

04  72 

047611 

15   Progfessive  Moo«p  Communication 

Service _ _      

0660 

03B936 

»6  At>a<*e.  Leofi  W  _ _.. 

0005 

041167 

17  Jnrrtan  ratVifn  n         

0M4 
0741 
0561 

D50P69 

re,  Mi«c*>aK  Michael  A....    „ 

036014 

t»  Kerme»  GeraW.... _, 

04672D 

»  Pafton,  James  D 

0822 

047263 

Alte-Tiates 

2)   OuCap  ElBOronics  Inc - _ 

0306' 

037779 

7?  niiniMii    Ranrtall  T              ,    , 

0158 
0765 

0767 

043483 

23  lUiwrft    DnMt        , 

046723 

24  MMfphy  Jennitef. __ .j 

039644 

25  MaMoriBr  Ante __    ._ 

0672 

049487 

26  Orosz.  Keitn  S „. 

0799 

047623 

27  Russ  Milier  ComrwrncatKjns  Inc 

0921 

036*96 

2B  McGaw,  John  E  _ 

C-^7 

040B82 

29  Crump,  Donald  T _ „ 

0258 

045674 

30  Pounds  Gafy  S  

0849 

037355 

31    Smgtemaiv  Amy 

P993 

044610 

3i  U  S  West  Paging,  mc            _ 

1092 

044048 

33  XW  Corporalio.T   , 

ir62 

038854 

34  CConnelL  Batjara _ 

0788 

048173 

35  Reese  Wayne  Stewart 

0888 

038B74 

36  Young.  Chnstopner  W _.       ' 

1167 

D44S43 

37.  BorOett  Ccmrnumcirtons _ 

38  Patton,  William  R 

Cn54 

051274 

0827 

046771 

39  Woltram  Ouane  E _ 

1156 

045501 

46  9flL  InOostnes      

0140 

040015 

900  MHz  SMR  Appucatioms  in  the  Tampa/ 
St  Petersburg  DFA 


Rank  and  appllcaAi  name 


Lottery 
code 


RteNo 


Wnnars 

1  Badai,  Taiat 

2  Sells,  Mar*    __ i 

3  Manobai   Apte 

4  Moms,  Peter  L ™„ 

5  Marsn,  Fred  C 

6  Vaoer  Stephen  L      _ 

7  Kyle  Jones  Enterprises  Inc 

8  Kasper   Adam.  

9  Dune  Corporatxxi      


10  General  Cornmumcadaas  Jnc 

1 1  ShUier  Los _ 

12  Sormgall  Art  R _ 

13  Newell  Roberto      

14  Gem  Electionict  ol  Monmotilh  Inc.. 

15  Schempp  Albert  H 

16  Jenkins  C   DaviB  _ _. 

17  Ryder.  WBtam  A. 

18  Hopper  Richard ... 

19  G  Will  and  Sons    

20  Malioy  Gerald  M  

Alternates 

21  Tnxier  Dennis 

22  Biamesen,  Keith  R 


0068 

049538 

1162 

037756 

0790 

04948( 

0887 

044444 

07i«  : 

0424 'B 

1322  1 

047543 

0703 

039733 

0647   ' 

048t64 

0?49 

03bCK.'5 

0471 

036352 

1137 

048362 

1222,1 

043S62 

Ds-i; 

04Ci788 

046B  i 

3609?' 

1131 

050764 

06 '« 

Of ,0296 

11W  ' 

041810 

0678 

038772 

0454 

047536 

0788  : 

046868 

1305 


048420 


0113       045411 


900  MHZ  SMR  APPi.iCAT(ONS  IN  the  Tampa/ 

St  Petersburg  OFA— Continued 


Rank  and  appfccani  name 


Lottery 
cods 


1  ixl..Zl ~1.JIJ 

aW  D     .' 


23  D  S  B  Oadic 

24  Panon  James 

25  Rmeharr.  Dor^aW  D 

26  Eichoerg  Rot)?"  h 

27  Ar^ranceo  Comrmfvcatioos  Gemice 
Co        

2S  Homberger  Deborah  1 ... 

MBit  CommunicaOsns  Inc _ 

90  Jason   Dev 

31  Richarclson,  ja'^Tet  G 

32  Rankji  Joer  w 

33  GinsDerg  Ric^,ard 

34  Atji.'x>r»one    Ccmm   &    Electronics 
tnc 

35  Associated  "^echnoiog«»  itk 

36  vbarra.  Susan  Jane 

37  kjamps  Kar      

38  i-VJer   Ronald  H  . 

39  Ric*   kleii  .... 

40  Hem  Samuel  L  — 


0296 
09ft5 
1068  , 
0359 

OC13 
0*48 
0063 
Of  12 

i*n 
in?- 

'J4&-;- 

0068 
0053 
1404 
0695 
0598 

•me* 
«ssi 


040135 
04'?85 
043740 
04-135 

930  792 
0502.2 
>:»f!63 

o-.r2<<f 

043737 
039293 
049127 

043417 
047047 
046899 
038354 
037889 
K.1054 
0*2182 


BOO  MHz  SMR  Applications  in  the  Phoenix 
DFA 


Rank  and  applcaai  name 

LoOery 
code 

PieNo 

•Vini^rj,                                       ^ 

1     Johnson    Radio    Communications 

S  Coates  Dawn   . _ 

3  Smiley   C   Philip 

4  Mobile  Radio  ConKTian>ca«rar»s  Inc .... 

5  SAi.  C^O*r»#»»ti«tcetl0r»s,  Mc .... 

6  Kmo  Ja-nes  Partnersmp 

7  Armr|> 

5«5 

209 

1033 

763 

056 
580 
04C 

1135 
560 

1003 
961 

M89 
031 
689 
410 

»069 

754 
543 
1055 

it«1 
MD 
•t0 
522 

388 
336 
848 
790 
033 
026 

029 
314 
345 
329 
225 
235 
122 
31' 
1022 
53C 

041912 
04877S 
044134 

037TB9 
049861 
042934 

8  Vaoer  Siephen  L.. 

a  k^u  k»nrti,>rr,  p 

04-263 
05086' 

10  Shj<«  r»,nn  ,~              

A428;i5 

1'   Sri*v^s  rionfliais  0      

043502 

12  Swade.  George  jr   J 

13  A«nenG»oMoe<io<»(y>«  Pagmg'lnc...-: 

14  Manota- Aplfc 

045509 
04999T 
049489 
035127 

16   Pi»nint    r;«rv  "5     

037359 

17    CUanar     Innr, 

eae$27 

18  Minicoin  Radio  TM^ihone  Con^m- 
ny  *nf-                                          _ 

04544$ 

04992S 

20    Sti<nr)ei    Rjirrv 

060729 

Aiiematas 

T'l     lAlntvn    ,>o#Mi  C             ^ 

Mr?«7 

?P  Ceral    Kxm  Kennwrly 

MS30S 

?a   O  H«ra    JjMBf",  T 

•47444 

040627 

25    FnarlUnn    APion 

043287 

26  Estep  Rooei  L..   ..    , 

27  P»i9i   Nlil^ant^. , 

?S    Misspmn    K.le  Ml                      ,         ,, 

28  Amesoury    Manlyn , 

30  Allison.  Kenneth _ 

31  Amencan    3001    Tetecommumca- 
kORS  4oc 

^P    Fh^,  P^ler  Jr ,,.. 

040S92 
040779 
051 t3S 
045969 
04686S 

04S5'» 

050712 

33  Ewens  James  L 

34  EW  Assooales 

35  Comrrmncalwos  SennoB  Co 

046425 
045549 
OS0944 

041581 

17    ftlyrkRf    BeflrKX  1 

041274 

rta  F  c    .tnna^on  Co 

037022 

3fl    S»iT*f>r   M*ifr»lfl              

045238 

4C  Jaooour  C  Eugene  ...- 

041148 

900  MHz  SMR  Appucations  in  the  Denver 
DFA 


Rank  and  applicant  name 


Lonery 
code 


Winners 
1.  DePhiikps.  Andre*  J... 

2  Davidson,  Can 

3  Gladysz.  Larry  . 


0293 
0277 
0423 


RieNa 


049568 
047509 
040490 


900  liHz  StJiFt  AppuCATiohis  tN  '  HE  Denver 
OF  A — Conhnuea 


Rank  and  afipkcam  r\ame 


Lottery 


Rle  Na 


4  I'j.Tzier   Gwaro  P,. 

5  Betla^or,    Fior'l 

6  voo-lft   Oftslopher  W    _ 

7  SturOtr  romr„jn<*',:«-^ 

8  A  a,  £  S^t^cu^^iZi,  Corp. 

9  X  A  Co-pc-^aucn 

10  Woftram  r*u.'ane  E 

1 1  Ga-oiaio  Ansa  M 

12  Gordon  CJiona 

ir^   &0\jiais   ^z  a' eel  J 

14  Swt-rn  C>-nrr.jnicaoor»s  and  Data 
Acqw^ieo''  

15  Ji*un-::r_  CkBvic  ,     . 

16-  Bea'Oer-  kkeo  S 

17   File.  Georgiam 

16  Heubnet.  Sandra  J 

19  Mim»,  Anr«»sa  S.    

20  Zolkos  Conwnunicaliona 

Alternates 

21  Mowe  OOMresM 

22^  Paoli.  RefcartJ  D 


23  Oetong.  Oad  A 

24  »30<  nepaatar  Inc 

25  Novasiar  Corporaeon 

26  fiancs  Com-njracatKXW  CottKxa- 
Hon 

27  RaniM'   Oonata  I 

2S   S^iarnrc   G'eg  M  ___«__«___ 

2fi  Srfiow,   %)b**^  A , 

X   Aopt»l    Jantr^^  "^    ..  _ 

31  GustHrv  GoicK,  &  Sra^ 

32  Cl-itoa  Jo»-?n 

33  Talbol  Roopr  W 

34  A«iesojr>    t.Aa.niyll 

3^  TnKle'   3e*inis     

36  Gat.  Assooales  Inc 

37  Whoe  viniiiaT-.  B 

35  A!,»r.t/:  Ei:a<eBrij _.„ 

39  Mr.n.if  F-,a>.    S*r»>ce  Co.. 

40  Har»wr  Jr      j>x>'  S 


OS72 

AlOl 

i««7 

0153: 

«002 

iiao 

1174 

0406 
MSB 
0122 


0064 
0383 
0477 
0741 
1196 


043926 
036229 
0449*4 
66127t 
035541 
038858 
045504 
044724 
04 7590 
036607 

039299 


0771  .  •46833 


02ft8  • 
07»- 


040058 
035096 
049104 
041224 
049062 

Oilf  14 

04J'Jt 

0394f" 
0*65  ?S 

04 -jO* 


:d 


«3fu 

05«.'-5 

0*«< 

03594* 

•96.' 

037(X< 

»C7? 

0««54t 

OC-i- 

0496*-- 

0441 

C>4:^':- 

or» 

C38?*£ 

»f7« 

l»4»f 'J 

mat 

04596* 

'  *o^ 

04<Ulf 

9«»0 

C«'33f 

1158 

04CISV 

oe-L- 

y>iMi 

O^-h 

;:<9jofc 

04^7 

SSSivj 

900  MHz  StjlR  Appucatioks  m  the 

C;NCiNNf.Ti-DATroN  DFA 


Rarak  and  aopicani  name 


tjioary 


Wmneia 

1.  Cuaar  Investments  Inc  . 

2  Bowies  WiUram  G_  >__ 

3  Sara*    ActOrew  P 


4  S*mon   Haf0*a   . 

5  B^   jonatna"  A  _ 

6  Russ  Mnie-  i  or-vnumcations.  Inc  . 

7  Cari^   Cucha'O  M — ^ 

6  S'O'rs  DavKi  j    ..— ., 

9  Ma^Jiry;;   Fiaipn . 


10  Haggerty  Robert  C 

1 1  Schnadl.  Jotw  S 

12  Mever.  Siephefi  C- 

13  Hansen  Sumr>er  W       

14  McGee  Cooxnuwcalioaf  SeoM*- 

1 5  Moms  Petar  I 

16  MDi  Systems.  Inc 

1 7  Longona.  Salvador  Gonzalez  _ 

18  Channel  One  Commumcauont,  Inc. 

19  ©laaiorti  Donald  F  

2C    Ris«r*gsun    Rtchard  E -_— 

Aiiemates 

21  Erekso«  R  Cnsman ..... 

22  R*ey   Mishaei  W 

23  Cook,  RionanJ  8 

24  C^nt^    l^c^nar'  ._«..«..»... 

25  S  &  K  Comm^KxatonS 

26  Ritcn«    2>onaic  A 

27  Rorme*    Martin  . 

28  Altwr    Eswa'O  V._ 
25  RanMT-.  jc,ari  ^ 

30  Lacnewy  "uoa  E- 

31  Sm^iem&n    A*^  ... 
32-  Fnz  EooaJC 


33,  Miiiicor^  Ra3>c  'e'uonone  Co., 

34  Wiztron»cs,  inc 

35  Master.  John 


Inc. 


F»e  Mo 


218 

104 
060 
798 
126 
742 
J45 
793 
549 
354 
764 
585 
363 

577 
615 
585 
525 
151 
107 
726 


m 

724 
I9S< 

3W 

745, 

777  I 

73S  I 

•17  j 

711 

4S5 

801 

319 

599 

925 

501 


050257 

050121 
0J9952 
■0*5248 
039486 
036894 
042503 
038070 
048950 
035952 
BS5362 
043103 
045423 

035670 
044448 
039370 
040737 
050437 
038549 
036*67 


037375 
038030 
•49B37 
•^S903 
036193 
037920 
04S465 
038914 
039433 
036487 
0*4616 
043972 
045446 
036476 
041358 


33648 


I 
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900  MHz  SMR  Applications  in  the 
Cincinnati-Dayton  DFA— Continued 


Rank  and  apt>*tcant  riao^e 


Lottery 
cocJe 


36  Roms(e«r    Etltct  3  „„ 

3^  'ComnxjcMcaiKXis  SefVKre  Co 

2S  Jay  W   £s^oac^  a  &  Associates 

39  McNamara,  K«rp  E 

40  S^eahan.  Denms  P 


File  No. 


741  039443 

182  060944 

422  I  036705 

583  ,  046798 

785  040306 


900  MHz  SMR  Applications  in  the  Kansas 
City  DFA 


Rar*  and  appitcant  name 


Lottery 

cod« 


File  No 


Wpr>r>er9 

Peters    Artfujr „ 

Lee   3njce  V , 

Kramps.  Karl ._ .„ 

C-ervf*e<i  Svslems,  Inc..- ^ _. 

HefxJersoo   Hefw>  B _ „ 

Jcnnsor   Eclwafd  M  

CWTt  CcvTHjoicatKXis         

^Htcago   CommomcatxDns  Service, 


Palf"©f  ComfTHjr^caDons  o(  Flonda.. 

Rajaia.  Ai  

Acadie   Cy^trta  v    

Oven  intefnat'or-al  Inc 

C<esJati   Tofrance  C.™ .— ™ 

K.-eli  Sleven  ..„_«.„ 

Lar\istyergt?r  '.n.  John™„ „._._„„ 

Steti  Jack  E  -™..«„.......„ 

Coogrtm.  Mctiael  J. 


Progref-sive  Communications  tnc .. 

DePnitUps.  AncJrew  Joseph 

Browr-  4  Scr-wamngef     

A'twf  nates 

Paftc-ason  E  tectron»c3  Co 

Aitey    Byfon  N       

Domencfcti   Thomas  A _„ 

Befman.  oo*t1on       _.„„.™ 

McCofTKk    Rhooda  G ™— —... 

D  4  R  Rdcho  „ « 


Morns  Communications,  tnc 

FrariCJS  Ccmmunjcattons  COTp.. 

Datxubtn.  Srten  l  „. 

30    Rosenzwetq,  Saul  „. 

3i    Scott  MafQdfet  A  „...„ 

32  Baifd   RoDeri  „ 

33  Miloco   Jesse        

34  Deiiauft  Jf    Heft)efl  M 

35  Stnelli,  Paul  R        

3*5    BCI  Co'DoratJOfi       „,„ 

27    umied  States  Sugar  Corp „ 

38  K.ng  Jar^es  Par^nefsfiip  

39  Rogers   Sharon  

40  Le  R'cne  Oavid  £  .  .     , 


561 

046645 

415 

037209 

389 

038353 

125 

036543 

309 

048893 

357 

038577 

141 

047654 

131 

049045 

543 

038964 

590 

044598 

004 

043580 

533 

035027 

134 

036803 

393 

048121 

403 

038829 

686 

048230 

177 

048541 

578 

041883 

207 

049477 

099 

035241 

550 

038416 

762 

039661 

214 

040468 

071 

046034 

468 

038737 

190 

039903 

504 

044082 

263 

050912 

191 

048705 

613 

048015 

638 

041255 

050 

048377 

494 

051042 

205 

040428 

665 

046810 

059 

036523 

731 

039138 

379 

042926 

612 

044472 

419 

043064 

900  MHz  SMR  Applications  in  The 
Portland  DFA 


Ranv  and  app^tcant  name 


Lotlery 
code 


Ainnefs 

1  Pofice,  \nf\s      , „.. 

2  Dawsc-n,  John  F ^ 

3  Asmus   Ricnard  V ._ . 

4  Botxowsky  Charles 

5  Kfamps.  Aatlef         . 

6  ^ati  Entefxxises    

7  Bryant  Jono      . 

3      Clear     Charmet     Conwnunicanons 

Cofp        _.. „„ 

9  Waxman.  Mafwi  H 

'  0  Matniews  Radio  Servica,  Inc 

1  1    Sofviensc*v*r    irvHig  


637 
225  I 

036  I 

090 ; 

444  ' 

837 
116 

155 
844 
521 
758 


Fite  No 


037226 

037792 
049674 
060688 
038356 
040046 
048480 

050650 
048034 
051212 
045378 


900  MHz  SMR  Applications  in  The 
Portland  DFA— Continued 


Ran*i  and  appitcani  r^me 


12.  Supef  TrucXjng  Co   

13  Mdor  Camet  Radio  Netwo»1(,  Inc 

14  Gofdon,  Gkxia  .     

15.  UnrtetCofp      

16  Johnson    Radio    Communications 
Co.  Inc  _ 

17  Stonomgton.  Ntchoias  H „... 

18  Snow,  TefTarK«       

19  Channet  One  Ccmmunicatons,  Inc.. 
2C   Co^^en,  Murray.^ „ 

Aitemales 

21  Ramsey,  Kenneth  L „ 

22  Ross.  Richard  T  

23  i-ia,Tis  Slaniev  W   

24  DarHiehowef   james  K 

25.  Hoiohan.  Wrtliaiti  J 

26  Hutfman   Communications   Sales, 
Inc _ 

27  Andes  Maureen 

28  Baird   Rooen...^ _ 

29  BurOicli    Rita  A. 

30  Stark,  Richard  L 

31  Kimball.  Rooefl  M _, 

32.  Sherwood,  S!ep^en  ..._ _ 

33  DePhiUips  Andrew  J 

34  Eichberg.  RoOert  M  _ 

35  Biatt,  A  Jacquelir^  

36  Palmer  Commufucationa  ot  Florida... 

37  PolohoH,  John  G     _ 

38.    Chicago   CorrxnunKMbon   Servica. 

IrK  

39  Barali.  Anorew  P _ „ 

40.  Upwardly  MoUe  Communicaliont 

Corp _ __... 


Lotlery 
code 


784 

577 
327 
821 

401 
780 
756 
144 
169 


663 
688 
345 
219 
370 

378 
032 
052 
121 
766 
428 
734 
233 
252 
088 
610 
636 

149 
055 

622 


FHe  No. 


046485 
050744 
047586 
037407 

041927 
050483 
039503 
050434 
042386 


049827 
038594 
040705 
042768 
044843 

035347 
046253 
048378 
038150 
036899 
039806 
045663 
049478 
047130 
045215 
038963 
046157 

049044 
040854 

051295 


900  MHz  SMR  Appucations  in  the 
Columbus  DFA 


Rank  and  applicant  name 


Winners 

1  Parkerson  Eleclionlcs.  Irw 

2  Atlantic  Coast  Communications 

3  BO  Corporation 

4  Doleba.  Ivymana _ 

5.  Ross.  Michaal  P 

6.  Berson,  Bnan...» „ 

7.  FranKlm.  John  P 

8  Cooper,  Charles  B  ..._ _ 

9  Metz.  Forrest  L> _ 

10.  Dekmg,  Chad  A 

11  Glassman,  Steven  B 

12  Central  Communications  &  Elec- 
tronics, inc  

13  Evar«,  Charles  J  

14  Lee,  Bernard  D „ ..._ 

15.  Kiowden.  ArthufJ „..__„ 

16  Bittman,  JoAnna „.«.„,« 

17  Berryman,  Gena  C .„,«„«.« 

18  Kail,  Kenneth  E  

19  Hershkowrtr  Joen 


20.  On  Shmg  Chan.  Arthur 

Alternates 


21.  Ditsliy.  Stuart  

22  Corsoro,  Glona 

23  Electronic  Communications. 

24  Forster   Rooert  w    

25  Ramer.  DonakJ  J 

26  Bell  Cart  E 

27  SanOom   joAnn _. 

28  Frst    TelecorTirnunications  Group, 
Inc         ...._ „,. 

29  Chaico  Commurrications,  Inc 

30  LMR  inietnatwnaJ.  inc _ 

31  MacCuicheon  Chryssa 

32  Carlson   Kathleen  a..._ 


Lottery 
code 


590 
037 
063 
231 
657 
078 
288 
179 
529 
221 
313 

138 
259 
450 
416 
083 
077 
397 
347 
144 


230 

186 

244 
283 
634 
073 
667 


RteNo. 


036318 
050092 
036524 
046654 
045935 
042758 
044212 
047680 
039932 
039464 
036468 

036777 
038695 
045799 
040085 
049499 
048288 
050863 
044661 
041058 


048968 

050297 
036625 
047096 
036715 
038269 
045440 


274   036574 
142   039406 


465 
481 
133 


043864 
045200 
046175 


900  MHz  SMR  Applications  in  the 
Columbus  DFA— Continued 


Ranfc  arxJ  appllcarrt  name 


Lottery 
code 


File  No. 


33  Telecommunications  Network  Inc 

34.  Radio  Commumcatjons  Co 

35  McGregor.  A'lUiam  A... _ 

36  Elliot.  David  

37  Bunien,  Arthur  H _ 

38  Comrrxjnicatwna  Sales  and  Serv- 
ice, inc  _ 

39  Forkish,  Joseph. _ 

40  Kohier,  Alan  C  


759 
627 
513 

250 
118 

167 
282 
418 


045332 
035703 
043512 
044271 
039677 

041901 
047112 
043695 


900  MHz  SMR  Appucations  in  the  Orlando 
DFA 


RanK  and  app(K:ant  name 


Lottery 
code 


FJe  No. 


Winners 

1  Giooai  Communications,  Inc  .._ 

2  Biasucci   Peter 

3  Towei  Site  CommunicatKXis,  Inc... 

4  Dawson  Assooaies  , 

5  Browne   Douglas  v    .., , 

6  Young.  Chnstooner  wl _., 

7  Teesoaie,  Susan     , 

8  MetzKow   Parsons  M  

9  Nccom  Communicatiohs  Corp 

10  Gale.  Bruce , , 

11.  Shapiro  Greg  M 4 „, 

12.  Pogue.  Richard  W i. 

13.  Mounger,  Robert  G 

14.  Rothstem.  EJIiot  B... 

15  Smith,  amord  G 

16  Mims.  Robert  8 

17.  Baira    RoOert 

18.  Ewt-ns,  James  I 

19.  Saunas.  Aroido 

20.  ZoiKos  CommunwaDons    

AIterp,aie8 

21.  Kearns.  David     

22.  Cutler  tnvestrr>ents  Inc 

23.  Braoway   W   Jean     ..  _ „... 

24  DegranOis.  Joseph _ .„. 

25.  Oliver.  James  T „ „.. 

26  Keizei,  Raymond  W 

27  Moody,  Karen  A     „ _.. 

28  CJuIiert)uck.  Gretchen  R 

29  American  Mooilpr-jne  Irx; 

30  Cart,  Chanes , 

31  R-ynkeyvicz.  John  T 1 

32.  Cucci,  Rici( I _. 

33  Russo  Frederick .» 

34  Ross.  MK:*-.ael  P 

35  HaH,  J   l*<icnael       _ 

36  Argyndes,  Anttiony 

37,  Communications  Repeater  Corp  A 

Telauto _ 

38   O'Neill.  Dennis 


39  Wawcomm  Paftnersh«(} 

40.  SalKind.  Sandy   


0465 

048610 

0116 

050847 

1246 

036939 

0304 

047364 

0155 

042684 

1360 

044945 

1223 

043296 

0817 

043639 

0879 

051333 

0440 

047079 

1121 

037088 

0954 

046968 

0857 

041536 

1056 

039440 

1158 

046967 

0831 

042125 

0069 

048388 

0377 

046434 

1072 

036331 

1371 

049067 

0626 

043002 

0287 

050264 

0136 

049257 

0311 

050849 

0692 

043328 

0634 

045711 

0641 

049204 

0226 

038251 

0032 

040353 

0193 

043485 

1066 

043187 

0282 

041123 

1063 

045587 

1050 

045939 

0492 

037329 

0047 

047166 

0242 

047564 

0887 

042021 

1307 

038294 

1073 

047876 

Federal  Communications  Commission. 

William  J.  Tricarico, 

Secretary. 

[FR  Doc.  87-20442  Filed  9-3-87;  8:45  am) 
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Applications  for  Consolidated  Hearing; 
John  Strelitz,  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 
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A  John  StroWi  Kams,  TT<  -- _ 

a  Pwdmow  Pawnamm  K»i>».  T»L 

C  KaiT>»  Sroadcastan.  lib  .  Kamt.  TN 

D  8e»ver  Ridge  CommumcaJiona,  LW  Kams.  TN .. 
E  Jacob  BfOMcaamtg  Oompaur  *w  Kamt,  TO  .„. 
F   Oaorg*  S  Hum.  J» .  «(anw.  TN   ..._ _ _._ 


ACK*c»«  0»  mw  »«e 


S)«i-8es7aoME - 

BPH-8807X)Mf  ,. 
Bf<M-»60730ML.  - 


B?-»«3 


2.  Pursuant  to  section  309(e)  c>f  the 
Communications  Act  of  1934.  as 
amended,  ttre  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  nnder  the  corresponding 
headings  at  51  FR  19347,  May  2a.  198a 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  lo  wgoify 


whether  th«  issue  in  question  applies  to 
that  particular  applicant. 
Jssuf  Heading  and  AppJfcxrntfs) 
1.  Comparatire.  A-F 
2  ITltmBte.  .*i-F 

3.  A  copy  of  the  compie'e  HUO  in  this 
proceeding  is  available  for  inspection  and 
cop>'in^  during  normal  business  hours  m  the 
FCC  Dockets  Branch  [Room  230).  1919  M 
Street.  !W\'.,  Washinston.  DC  The  complete 
text  may  also  be  purchased  from  the 
Commission's  duplicating  contraclor. 
International  Transcnption  Services.  Inc.. 


2100  W  Sireet.  NW,  WaUiujgtaa.  DC  2003?. 
(Telephone  (202)  857-3800), 
W.  Ims  Cay. 

AssistcuU  Chief.  Aitdio Sen  tcft  DnisHM. 
.^fass  Mfdsa  Bureau. 
[FR  Doc.  87-20M3  Filet!  i>-J-6.-.  &Ai,  am] 
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Applications  for  Consolidated  Hearing 
Mehl  D.  Tafoya,  et  aL 

L  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station. 


Applicant.  C«y  »no  Stale 


A  Met*  D  Tato»«.  aooiiihota  MM 

B  James  M  Tabec  *  *,  d'b/a  The  Tabst  Btoadcacting  Cam^any  o<  New  M»»co.  Sioomhaia  MM. 
C  Jose  C  Otivarei  Btooorfieta.  NM 


Hm  Nc 


Dock* 


.  BPK.85ori2ve. 


2.  Pursuant  to  section  309(c}  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  bearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  Ttie 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicant^sl 

1.  EnvironmenlaL  A 

2.  Air  Hazard  B,C 

3.  Comparative.  A.B.C 

4.  Ultimate.  AAC 

3.  If  there  is  any  non-standardired 
issuefs)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  app!icant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  thi*  proceeding  is 
available  for  inspection  and  copying 
during  aonnal  business  hours  in  tHe  FCC 
Dockete  Branch  [Room  230),  1919  M 
Street  NW,  "Washington,  DC.  The 
complete  text  ma>'  also  be  purchased 
from  the  Commisaion's  duplicating 
contractor,  Intemational  Traascri^iUoQ 
Services.  Inc.  2100  M  Street  NW, 


Washington,  DC  20037  (Telephone  S'o 
(202)  857-3800J. 

W.  Jan  G«y, 

Assistant  Chief.  Audio  Services  Dirision. 
Mass  Media  Bureau. 
[FR  Doc.  e"-20444  Filed  9-3-8"   8  4,i  amj 
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FEDERAL  HOME  LOAN  BANK  BOARD 

lNo.87-«42] 

Pilot  Program  to  improve  Liquidity  and 
Reduce  Cost  of  Funds  of  Institutions 
Under  Supervisory  Control 

Date:  August  28.  1987. 

AGEMCV.  Federal  Home  Loan  Bank 

Board. 

AcnOH:  Advance  notice  of  proposed 
policy. 

summary:  The  Federal  Home  Loan  Bank 
Board  ("Bank  Board"  or  "Board"]  is 
currently  considering  establishing  a  pilot 
program  to  alleviate  certain  difficulties 
facing  a  number  of  thrift  institutions. 
The  Board  is  exploring  whether  certain 
incentives  might  both  attract  deposits  to 
these  institutions  and  lower  the  cost  of 
funds  of  tiiese  institutions.  Ideas 
currentty  undra-  consideration  include 
certain  undertaidngs  by  the  Board  and 
the  Federal  Savings  and  Loan  insurance 


Corporation  ("FSUC")  ir.  the  event  thfet 
any  of  the  institutions  within  the 
program  are  declared  in  default  and 
liquidated  pursuant  to  section  406  of  th,.- 
.National  Housing  Act  (".NH.A"),  12 
L'.S.C.  1~29.  and  the  FSUC  incurs  the 
obligation  to  pay  insurance  on  the 
insured  accounts  of  the  institution 
pursuant  to  section  405{b)  of  the  SH.\. 
12  U.S.C.  1728,'bl.  As  part  of  its 
consideration  of  the  advosability  of  soch 
a  pilot  program,  the  Board  is  today 
sohciting  public  comment  on  such  a 
program. 

date;  Comments  must  be  received  on  or 
before  September  21, 1987. 

ADDRESS:  Send  comments  to  Director. 
Information  Services  Section.  Office  of 
the  Secretariat.  Federal  Home  Loan 
Bank  Board.  1700  G  Street.  .\W.. 
Washington.  DC  20552,  Coimnents  will 
be  available  for  pubhc  inspection  at  this 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Henrv'  R.  F.  Griffm.  Associate  General 
Counsel  for  FSLIC-Red  Division.  (202) 
3"7-6442;  or  Deborah  DakirL  .Assistant 
Director.  Regulations  and  Legislation 
Division.  (202)  377-6445;  Office  of 
General  Counsel.  Federal  Home  Loan 
Bank  Board.  1700  G  Street,  NW.. 
Wasinngtoo,  DC  20552. 
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SUPPt£MENTARY  INFORMATION: 
I.  Background 

In  recent  months,  a  number  of  FSLIC- 
insured  institutions  operting  under  the 
supervisory  control  of  the  Bank  Board 
("supervisory  institutions")  have  been 
facing  two  related  significant — albeit 
temporary — problems.  First,  information 
presented  to  the  Bank  Board  indicates 
that  some  supervisory  institutions  may 
have  been  finding  it  difficult  to  attract 
sufficient  funds  through  usual  channels 
at  market  rates  to  meet  their  operating 
needs.  When  these  supervisory 
institutions  have  offered  market  rates  of 
interest,  they  have  experienced  some 
run-off  of  wholesale  deposits.  Many  do 
not  have  adequate  collateral  to  allow 
them  to  secure  advances  from  their 
respective  Federal  Home  Loan  Banks  in 
order  to  replace  these  lost  funds.  As  a 
result,  to  attract  or  retain  deposits  these 
supervisory  institutions  often  must  offer 
higher  interest  rates  than  those 
available  from  other  insured  institutions. 
These  higher  operating  costs  may 
adversely  affect  these  institutions"  net 
worth.  This  could  eventually  cause 
increased  risks  and  costs  to  the  FSUC. 

The  Board  believes  that  with  the 
recent  passage  of  the  Competitive 
Equality  Banking  Act  of  1987,  Pub.  L.  No. 
100-86, 101  Stat.  552,  public  confidence 
in  the  thrift  industry  will  rise,  eventually 
resulting  in  increased  deposits  in  all 
thrift  institutions.  It  may  take  some  time, 
however,  before  this  will  be  reflected  in 
deposits  at  these  supervisory 
institutions.  In  the  interim,  while  the 
public  becomes  more  educated  about 
the  effects  of  the  new  statute,  the  Bank 
Board  is  considering  various  methods  to 
tittract  funds  at  lower  rates  to  certain 
supervisory  institutions.  One  method 
would  be  for  the  Bank  Board  to  offer 
guarantees  to.  or  enter  into  agreements 
with,  certain  securities  firms  or  deposit 
brokers  to  induce  them  to  place  insured 
funds  in  these  institutions.  Many  of 
these  companies  may  have  avoided 
supervisory  institutions  in  the  past, 
deeming  certain  consequences  of 
potential  liquidation  unacceptable. 

The  Bank  Board  staff  has  had 
informal  discussions  with  certain 
polr-ntial  large-scale  brokers  about  ways 
to  minimize  the  risks  that  have  deterred 
them  from  depositing  funds  on  behalf  of 
their  customers  in  supervisory 
institutions.  One  such  risk  is  that  an 
insured  depositor  may  not  recover  the 
full  return  on  its  investment  at  maturity 
because  of  an  intervening  liquidation  of 
the  institution  by  the  FSLIC.  Such 
liquidations  result  in  the  payment  of 
insurance  on  both  principal  and  interest, 
up  to  the  date  of  default  only,  up  to  the 
statutory  limit  of  $100,000 


Certain  methods  of  paying  insurance 
used  by  the  FSLIC  may  result  in  an 
insured  depositor's  receiving  no  interest 
or  a  lower  rate  or  return  on  insured 
funds  for  the  period  between  the  date  of 
default  and  the  maturity  of  the 
investment.  Concerns  have  also  been 
expressed  about  delays  in  access  to 
funds  beyond  the  maturity  of  the 
investment  while  the  insured  status  of 
the  funds  is  under  review  by  the  FSLIC 
pursuant  to  12  U.S.C.  1728.  Some 
companies  have  indicated  that 
appropriate  guarantees  and  agreements 
by  the  Bank  Board  and  the  FSLIC  would 
counterbalance  the  perceived  risks  of 
placing  funds  in  supervisory  institutions 
and  would  encourage  these  investors  to 
open  accounts  at  lower  interest  rates.  If 
supervisory  institutions  can  attract 
sufficient  funds  to  meet  their  needs  at 
lower  rates  as  higher  cost  funds  mature 
and  are  withdrawn,  not  only  these 
institutions  but  all  thrift  institutions 
would  benefit.  This  benefit  would 
accrue  industr>'-wide  because  the  high 
rates  currently  offered  by  many 
supervisory  institutions  appear  to  inflate 
the  rates  other  thrift  institutions,  both  in 
their  geographic  market  and  nationwide, 
must  pay  for  deposits.  This  higher  cost 
of  funds  increases  the  operating  costs  of 
all  thrift  institutions. 

The  Bank  Board  is  in  the  process  of 
collecting  infwmation  to  determine 
whether  offering  such  guarantees  or 
entering  into  such  agreements  will  in 
fact  result  in  the  anticipated  benefits, 
i.e.,  lower  cost  of  funds  and  alleviation 
of  the  liquidity  problems.  The  Board 
believes  that  a  one-year,  experimental, 
carefully  monitored  pilot  program 
incorporating  some  of  the  proposed 
agreements  and  commitments  on  a 
limited  scale  is  the  best  way  to 
determine  if  such  benefits  in  fact  result. 
The  Bank  Board  is  currently  planning  to 
limit  this  pilot  program  in  two  ways. 
First,  it  would  cover  only  selected 
troubled  institutions  that  are  operating 
under  supervisory  control.  Second,  the 
Board  currently  plans  to  limit  the 
number  of  brokers  participating  in  the 
pilot  program  until  it  can  determine  if 
the  contemplated  agreements  and 
guarantees  are  both  workable  and 
effective.  The  Board  has  not  yet 
determined  the  exact  scope  of  such 
agreements  or  guarantees  or  the  number 
of  thrift  institutions  or  brokers  who 
should  participate  in  such  a  pilot 
program.  Furthermore,  the  Board  has  not 
yet  determined  what  criteria  should 
distinguish  participating  brokers  beyond 
the  ability  to  raise  sufficient  low  cost 
funds  to  help  alleviate  the  problems 
discussed  above. 


II.  Proposed  Structure  of  the  Pilot 
Program 

At  present,  the  Board  is  focussing  on 
two  ways  of  addressing  some  of  the 
concerns  brokers  may  have  about 
investing  on  behalf  of  their  customers  in 
supervisory  institutions.  The  first  would 
be  a  Board  statement  of  policy  providing 
that  if  a  receiver  is  appointed  for 
liquidation  of  a  designated  supervisory 
institution,  the  FSLIC's  insurance 
obligation  to  the  insured  members  of 
such  an  institution  would  be  fulfilled  by 
the  transfer  of  the  insured  accounts  to 
another  insured  institution  with  the  new 
accounts,  maintaining  the  original  rates 
and  terms.  The  second  is  adopting 
certain  expedited  insurance  verification 
procedures  that  the  FSLIC  would  use  in 
making  insurance  determinations  on 
funds  deposited  pursuant  to  the  pilot 
program  in  designated  institutions. 

A.  Terms  and  Conditions 

The  first  component  of  the  proposed 
pilot  program  would  be  a  commitment 
by  the  Bank  Board  on  how  it,  as 
operating  head  of  the  FSLIC,  would 
authorize  the  FSLIC  to  pay  insurance  on 
insured  accounts  at  participating 
supervisory  institutions  pursuant  to  12 
U.S.C,  1728(b).  The  Board  would 
undertake  to  pay  insurance  on  such 
accounts  only  by  transferring  those 
accounts  on  the  same  terms  and 
conditions  to  another  insured  institution. 
Such  an  undertaking  in  a  published 
policy  statement  would  address  the 
concerns  of  some  securities  firms, 
brokers,  and  other  investors  that  they 
might  forfeit  bargained-for  income  if  an 
insurance  action  took  the  form  of  a  cash 
payout  or  transfer  of  insured  accounts  at 
"passbook"  rates.  In  either  case,  the 
investor  would  lose  the  benefit  of  its 
former  contractual  rate  of  return  from 
the  date  of  liquidation  of  the  insured 
institution  to  what  would  have  been  the 
maturity  of  the  investor's  certificate  of 
deposit. 

Under  12  U.S.C.  1728(b),  in  paying 
insurance  claims  upon  the  default  of  an 
insured  institution,  the  FSLIC  may  either 
pay  cash  or  provide  each  insured 
member  with  an  insured  account  in 
another  insured  institution.  In  either 
event,  there  are  two  caps  on  the  amount 
that  can  be  paid:  (1)  The  withdrawable 
value  of  the  insured  account  as  of  the 
date  of  the  insured  institution's  default: 
and  (2)  the  statutory  insurance  limit  of 
Si 00.000.  Subject  to  these  limits,  the 
FSLIC  has  paid  insurance  in  the  past  in 
three  ways:  (1)  A  cash  payment  of  the 
withdrawable  value  of  the  account, 
including  both  principal  and  interest 
accrued  as  of  the  date  of  default,  which 
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the  insured  member  may  then  invest 
however  it  wishes  at  wiiatever  rate  of 
return  is  then  available:  (2)  a  transfer  of 
the  insured  accounts  to  another  insured 
institution  at  the  same  terms  and 
conditions  (including  rate,  maturity,  and 
penalty  for  early  withdrawal)  as  the 
insured  accounts  carried  at  the 
defaulted  institution;  and  (3)  a  transfer 
of  insured  accounts  to  another  insured 
institution  at  "passbook"  terms,  thereby 
enabling  the  acquiring  institution  to 
reprice  some  or  all  acquired  accounts, 
but  also  allowing  the  insured  member  to 
withdraw  fiuids  from  the  new  institution 
without  being  subject  to  an  early- 
withdrawal  penalty.  In  the  past  year,  in 
order  to  avoid  a  cash  payout  and  its 
accompanying  disruption  to  all 
depositors,  the  FSLIC  has  transferred 
accounts  under  Option  3  (allowing 
"repricing")  when  it  could  not  find  an 
acquirer  willing  to  accept  the  accounts 
under  Option  2  (same  terms  and 
conditions).  Since  July  1986  the  FSLIC 
has  found  it  necessary  to  effect  a  cash 
payout  in  only  four  instances  out  of 
twenty-one  insurance  actions  where  an 
acquirer  of  the  insured  accounts  of  a 
thrift  institution  could  not  be  found 
under  either  of  the  other  options. 

Some  potential  large-scale  brokers 
have  informed  the  Board  and  the  FSLIC 
that  they  would  normally  be  unwilling  to 
deposit  on  behalf  of  their  customers 
large  amounts  of  funds  into  institutions 
that  they  perceive  as  more  likely  to  be 
liquidated  when  liquidation  could  mean 
an  insurance  action  altering  the  original 
terms  and  conditions  of  their  accounts. 
They  would  rather  place  funds  at 
somewhat  lower  rates  into  thrift 
institutions  where  they  are  more 
confident  that  the  terms  and  conditions 
originally  negotiated  will  be  honored 
until  maturity  of  the  certificate  of 
deposit.  To  the  extent,  therefore,  that  the 
Board  can  provide  these  brokers  with 
greater  confidence  that  their  customers 
will  receive  at  maturity  the  return  on 
their  deposits  that  they  originally 
negotiated  (subject  to  the  $100,000 
insurance  limit)  even  if  they  invest  in 
supervisory  institutions,  these  firms  may 
be  more  willing  to  invest  their 
customers'  funds  in  those  institutions. 
Moreover,  it  is  anticipated  that,  because 
of  the  lower  risks  incurred,  such 
deposits  might  be  made  in  larger 
quantities  at  lower  rates  than  these 
institutions  would  otherwise  be  able  to 
attract.  It  is  anticipated  that  this  might 
significantly  relieve  the  liquidity 
difficulties  and  lower  the  cost  of  funds 
of  supervisory  institutions  designated  to 
come  within  the  pilot  program.  To  the 
extent  that  a  lower  cost  of  funds 
decreases  an  institution's  operating 


costs  and  losses  and  increases  its  net 
worth,  the  FSLIC  would  be  the  true 
beneficiarv'  of  such  infusions  of  funds, 
since  the  reduced  accumulated  losses 
would  reduce  the  FSLIC's  eventual  costs 
of  assistance  to  an  acquirer  or  of 
liquidation. 

Therefore  the  Board  is  considering 
adopting  a  policy  statement  whereby 
only  Option  2  (transfer  of  accounts) 
would  be  elected  in  the  event  that 
designated  supervisory  institutions 
participatmg  in  the  pilot  program  are 
found  in  default  and  placed  into  a 
liquidating  receivership.  By  making  the 
designated  institutions  more  attractive 
to  depositors  and  thus  alleviating  those 
institution's  liquidity  and  cost  of  funds 
difficulties,  such  a  commitment  may  in 
fact  significantly  reduce  the  risk  that  a 
number  of  such  institutions  may  have  to 
be  liquidated  at  all.  This  would  result  m 
lowered  costs  to  the  FSLIC.  On  the  other 
hand,  the  pilot  program  may  show  that 
such  commitments  prove  significantly 
more  costly  to  the  FSLIC  than  transfers 
whereby  the  acquiring  institution  is 
permitted  to  reprice  the  acquired 
insured  accounts.  For  example,  a 
requirement  that  accounts  be 
maintained  at  existing  terms  could  be 
expected  to  lower  the  attractiveness  of 
such  deposits  to  potential  acquirers  and 
reduce  or  eliminate  any  discount  that 
they  might  otherwise  be  willing  to  pay 
for  assuming  such  deposits. 
Furthermore,  if  no  existing  insured 
institution  were  willing  to  assume  the 
insured  accounts,  under  the  suggested 
policy  the  FSLIC  would  have  no 
alternative  but  to  form  a  de  novo  federal 
association  to  take  the  accounts,  which 
can  involve  significant  ongoing 
administrative  and  supervisory  costs. 

The  Board  must  also  decide  how 
broad  any  such  commitment  should  be. 
The  first  question  is  the  number  of.  and 
characteristics  distinguishing, 
institutions  that  should  be  covered  by 
such  a  commitment.  The  Board  believes 
that  program  institutions  must  be 
subject  to  some  degree  of  supervisory 
control  in  order  to  ensure  to  the  greatest 
extent  possible  that  new  deposits  are 
used  to  replace  higher  cost  funds.  The 
selection  of  participating  institutions  by 
the  Director  of  the  FSLIC  must  therefore 
be  based  primarily  on  supervisory- 
information,  often  of  a  highly 
confidential  nature.  The  second  question 
is  whether  a  distinction  should  be  made 
in  determining  which  accounts  in  an 
institution  should  be  covered  by  such  a 
commitment.  Options  under 
consideration  include  that  any  such 
commitment:  Should  cover  all  insured 
accounts  in  a  participating  supervisory 
institution  as  of  the  date  of  its  default; 


should  only  apply  to  funds  brought  into 
such  an  institution  under  the  direction  of 
the  Board  or  its  agents;  should  apply  to 
funds  of  only  a  certain  range  of 
maturities,  not  to  the  remainder  of  the 
institution's  deposit  base:  or  should 
cover  not  only  funds  brought  into  the 
institution  under  the  direction  of  the 
Bank  Board,  but  also  any  other  "new" 
deposits  [i.e..  those  made  after  the 
institution  was  designated  as  a 
participant  in  the  pilot  program, 
including  rollovers  of  existing  deposits). 
Finally,  the  exact  form  such  a 
commitment  should  take  has  not  yet 
been  determined. 

In  the  past,  decisions  as  to  the 
appropriate  method  for  meeting  the 
FSUCs  insurance  obligation  have  been 
made  on  an  institution-by-institution 
basis  The  Bank  Board  has  generally 
treated  the  cash  payout  option  as  the 
least  desirable  method  and  the  transfer 
of  accounts  on  the  same  terms  and 
conditions  as  the  most  desirable, 
because  it  is  the  least  disruptive  to  the 
depositors.  A  choice  among  the  options 
was  made  at  the  time  of  liquidation.  The 
proposed  commitments  would  limit  that 
fiexibility  with  respect  to  supervisory 
institutions  designated  to  participate  in 
the  pilot  program. 

Before  determining  to  make  any  such 
commitment,  the  Bank  Board  requests 
public  comment  about  the  authority  for 
such  commitment,  the  accompanying 
costs  and  benefits,  and  the 
appropriateness,  based  upon  both 
authority  and  costs  and  benefits,  of  any 
distinctions  with  respect  to  either  the 
targeted  supervisory  institutions  or  the 
types  or  maturities  of  insured  accounts 
within  an  institution. 

B.  Insurance  Verification 

The  second  component  of  the  pilot 
program  would  address  the  other 
concern  expressed  by  some  brokers:  the 
perceived  potential  for  delay 
accompanying  insurance  determinations 
in  the  event  an  institution  is  liquidated, 
regardless  of  the  method  used  for  paying 
insurance.  In  the  past,  the  vast  majority 
of  accountholders,  who  hold  funds 
under  $100,000,  have  received  immediate 
access  to  their  insured  funds.  Other 
depositors  with  more  than  $100,000  in  an 
insured  institution  do  not  have  access  to 
accounts  in  the  acquiring  institution 
until  their  funds  have  been  determined 
to  be  insured,  a  process  that  generally 
takes  a  few  days.  In  limited 
circumstances,  however,  due  to  the 
complexity  of  certain  accounts, 
insurance  determinations  on  some 
funds,  including  but  not  limited  to  those 
placed  by  some  brokers,  have  been 
delayed  for  a  longer  time  period. 
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occasionally  past  the  maturity  of  the 
original  account. 

Some  brokers  and  securities  firms 
have  indicated  that  access  at  mahirity  to 
the  funds  they  have  invested  on  behalf 
of  their  customers  is  critical  to  their 
willingness  to  invest  in  supervisory 
institutions.  Additionally,  some 
acquiring  institutions  have  paid  a  lower 
interest  rate  on  transferred  funds  during 
the  period  between  maturity  of  the 
transferred  account  and  the  FSLIC's 
insurance  determination  and  release  of 
funds. 

Under  the  NHA.  the  FSLIC  has  the 
obligation  to  make  payment  of  insurance 
promptly  to  insured  members.  12  U.S.C. 
1728(b).  It  also  has  the  obligation  to  pay 
only  the  insured  members  and  to  pay  no 
more  than  the  statutory  Si 00.000  to  each 
insured  member.  In  that  regard,  the 
NifA  provides  that  the  FSLIC  may 
require  proof  of  claim  before  paying 
claims  for  insurance.  Id.  Since  1934.  the 
FSLIC  has  had  recordkeeping 
requirements  to  assist  in  making 
insurance  determinations  on  accounts. 

The  Bank  Board  has  long  recognized 
the  need  to  reduce  delays  in  paying 
claims  for  insurance.  In  1985.  it  proposed 
increased  disclosure  on  the  records  of 
the  insured  institution  for  complex 
accounts.  SVe  50  FR  19185.  19188-69 
(1985).  In  commenting  upon  this 
proposed  rf?gulation.  a  number  of 
brokers  indicated  that  the  new 
requirement  would  be  unduly 
burdensome  and  was  unnecessary 
because  the  brokers  could  provide 
information  quickly  to  the  FSUC  in  the 
event  of  a  default.  Although  the  Bank 
Board  ultimately  withdrew  the  proposed 
regulation,  see  52  FR  8611  (1987).  the 
underlying  problem  remains:  Large 
denomination  accounts  with  multiple 
levels  of  complex  relationships  and 
numerous  undisclcjsed  principals  are 
time-consum.ing  for  the  FSUC  to  analyze 
in  making  its  insurance  determinations, 
resulting  in  delays. 

As  part  of  the  pilot  program,  the 
FSLIC  is  considering  means  of 
guaranteeing  more  expeditious 
insurance  processing  of  some  accounts, 
where  the  brokers  have  undertaken  to 
provide  the  FSLIC  with  information  and 
documentation  on  an  expedited  basis. 
As  currently  contemplated,  qualified 
brokers  placing  funds  into  institutions 
under  the  pilot  program  would  take 
steps  interr.aUy  to  (1)  lim.it  the 
complexity  of  the  accounts  by  avoiding 
multiple  levels  of  agents,  nominees, 
custodians,  and  trustees.  (2)  limit  the 
size  of  deposits  made  in  any  institution 
for  any  principal  to  amounts  under 
Si 00.000  so  as  to  result  in  full  insurance 
for  both  principal  and  interest,  and  [3] 
maintain  business  records  containing 


the  information  about  the  identities  and 
interests  of  its  principals  in  a  format 
compatible  with  the  information  drawn 
from  the  records  of  the  insured 
institution.  A  qualified  broker  would 
provide  this  information  to  the  FSLIC  on 
a  highly  expedited  basis  after  the 
default  of  the  insured  uistitution.  The 
FSUC  would  in  turn  guarantee  that  it 
would  process  the  insurance 
determinations  on  such  accounts  on  an 
expedited  timetable  so  that  insured 
accounts  could  be  released  before,  at,  or 
immediately  after  the  original  maturity. 
If  such  documentation  is,  in  fact, 
maintained  and  provided  quickly,  in  the 
FSUC's  experience,  such  expedited 
insurance  determinations  should  be 
quite  feasible. 

Pursuant  to  its  statutory  obligation  to 
process  all  insured  accounts  promptly, 
the  FSLIC  will  of  course  make  all 
interested  brokers  and  depositors, 
whether  or  not  qualified  to  participate  in 
the  pilot  program,  aware  of  its 
documentation  requirements  and 
expeditiously  process  the  accounts  of  all 
accountholders.  If  any  accountholder 
establishes  less  complex  accounts,  and 
quickly  provides  information  that  shows 
accounts  that  can  readily  be  determined 
to  be  insured  as  held  for  principals  who 
hold  less  than  $100,000  in  all  accounts  at 
the  insured  institution,  the  FSLIC  has  an 
easier,  and  more  quickly  completed, 
task  in  making  insurance 
determinations.  The  FSUC  cannot  bind 
itself  to  process  accounts  in  all 
institutions  according  to  a  particular 
preset  timetable.  As  part  of  a  limited 
pilot  program,  however,  it  is  willing  to 
consider  setting  up  timetables  for 
release  of  funds,  conditioned  upon  an 
expedited  receipt  of  all  necessary 
information  about  their  principals  from 
qualified  brokers.  If  such  timetables 
prove  workable,  the  FSLIC  would 
consider  expanding  them  to  all 
accountholders. 

Accordingly,  the  Bank  Board  requests 
public  comment  about  whether  such 
expedited  insurance  processing  is  likely 
to  assist  in  attracting  funds  to 
supervisory  institutions,  what  criteria 
should  be  used  to  qualify  investors  for 
the  benefit  of  such  expedited  timetables, 
and  what  timetables  might  be 
reasonable. 

in.  Summary 

The  Bank  Board  is  today  seeking 
comments  about  (1)  whether  a  pilot 
program  as  described  in  this  Notice 
should  be  established;  (2)  what  should 
be  the  scope  of  such  a  program  in  terms 
of  (a)  participating  supervisory 
institutions,  (b)  participating  securities 
firms  and  brokers,  (c)  duration,  and  (d) 
commitments  that  could  reasonably  be 


expected  to  result  in  lowered  costs  of 
funds  to  both  supervisory  institutions 
and  non-troubled  thrifts  that  must 
compete  with  them  at  higher  than 
market  rates;  (3)  what  criteria  should  be 
used  to  determine  whether  the  pilot 
program  should  be  expanded,  modified, 
or  terminated  in  terms  of  costs  and 
benefits;  (4)  possible  additional  or 
alternative  methods  to  address  the 
liquidity  and  cost-of-funds  problems; 
and  (5)  any  other  matter  reasonably 
pertinent  to  the  above-described 
proposal.  The  Bank  Board  currently 
anticipates  that  its  staff  will  continue  to 
have  informal  discussions  with  experts 
in  this  area  in  order  to  determine  the 
details  of  any  pilot  program.  The 
substance  of  any  such  discussions  will 
be  summarized  and  inserted  in  the 
administrative  record. 

Although  the  Administrative 
Procedure  Act  exempts  general  policy 
statements  and  internal  agency 
procedures  from  notice  and  comment 
requirements.  5  U  S.C.  553(b)(3)(a),  the 
Board  is  nevertheless  requesting  public 
comments  on  this  proposed  pilot 
program.  However,  because  of  the  need 
for  prompt  action  by  the  Bank  Board,  the 
Board  is  only  seeking  comment  for  a 
fifteen  day  period  and  contemplates 
implementing  the  pilot  program  shortly 
thereafter.  Since  the  pilot  program  is 
designed  as  a  short-term  experiment 
(currently  anticipated  to  last  for  one 
year)  that  in  and  of  itself  will  be  likely 
to  demonstrate  whether  it  is  workable 
and  effective,  the  Board  does  not  believe 
that  a  longer  notice  and  comment  period 
is  necessary  or  in  the  public  interest 
before  initiating  the  program.  Comments 
received  after  the  close  of  the  comment 
period  will  be  taken  into  account  in 
evaluating  the  pilot  program. 

By  the  Federal  Home  Loan  Bank  Board. 
|ohn  F.  Ghizzoni, 
Assistant  Secretary. 
(FR  Doc.  87-20488  Filed  9-3-«7:  8:45  am) 
BILLING  CODE  e720-01-M 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Applicants;  Nadia  B.  Cardenas 

Notice  is  hereby  given  that  the 
following  persons  have  filed 
applications  for  licenses  as  ocean  freight 
forwarders  with  the  Federal  Maritime 
Commission  pursuant  to  section  19  of 
the  Shipping  Act  of  1984  (46  U.S.C.  app. 
1718)  and  46  CFR  Part  510. 

Persons  knowing  of  any  reason  why 
any  of  the  following  persons  should  not 
receive  a  hcense  are  requested  to 
contact  the  Office  of  Freight  Forwarder 


UM  I 


Federal  Register  /  Vol.  52,  No.  172  /  Friday,  September  4.  1987  /  Notices 


33653 


and  Passenger  Vessel  Operations, 
Federal  Maritime  Commission. 
Washington,  DC  20573. 

Nydia  B.  Cardenas,  48  Willia  Avenue, 
Staten  Island,  NY  10301;  Officer. 
Frank  Vasta,  Sole  Officer 

Durlar.  Inc.,  7257  N.W.  12th  Street, 
Miami,  FL  33126;  Officers:  Victor 
Larco,  President/Director,  Tusi  Bruce 
Cottle,  Secretary,  Mario  Mimbella 

Transcontinental  Cargo,  Inc.  dba  Freight 
Forwarding  Service,  7389  N.W.  54th 
Street,  Miami,  FL  33166;  Officers: 
Carlos  S.  Estrada,  President.  Carlos  R. 
Estrada.  Vice  President,  Ana  Pinero, 
Treasurer,  Nubia  Estraca,  Secretary 

The  Camelot  Company,  9865  West 
Leland.  Schiller  Park,  IL  60176; 
Officers:  Thomas  C.  Case,  President, 
Sharon  C.  Case.  Secretary/Treasurer, 
Julia  L.  Ertler,  Assistant  Secretary 

Alphamain  (U.S.A.)  Inc.,  1201  Corbin 
Street,  Port  Elizabeth  Plaza,  Elizabeth, 
NJ  07201;  Officers:  Frank  E. 
Olschewski,  President,  Capt.  C,  M. 
Karnaker,  Director,  Franz  J. 
Fassbener,  Vice  President 

Gloria  Ann  Price  dba  Price  Professional 
Services,  3111  North  Alameda  Street, 
Compton,  CA  90222 

Shu-Hwa  Chen,  260  West  5th  Street,  San 
Pedro,  CA  90731 

Cargo  Import  Brokers,  Inc..  2423  Greens 
Road,  Suite  9B,  Houston,  TX  77032; 
Officers:  Rodrigo  Uiloa,  President, 
Jose  V.  Torres.  Secretarj'/Treasurer. 
Dated:  September  1.  1987. 

(oseph  C.  Polking, 

Secretary. 

jKR  Doc.  87-20454  Filed  9-3-87;  8:45  am| 
BILUNG  CODE  6730-01-M 

Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street, 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  P'ederal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  203-011145. 

Title:  Eastern  Mediterranean 
Cooperation  Agreement. 

Parties:  The  United  States  Atlantic 
and  Gulf  Ports/Eastern  Mediterranean 


and  North  African  Freight  Conference 
Nordana  Lines. 

Synopsis:  The  proposed  agreement 
would  permit  the  parties  to  discuss  and 
agree  upon  rates,  charges.  ser\ice 
contracts  and  other  matters  in  the  trade 
from  US,  Atlantic.  Gulf  and  Great  Lakes 
ports,  and  U.S.  points  \  la  such  ports,  to 
certain  Eastern  Mediterranean  and 
North  African  ports  and  certain  inland 
points  via  such  ports. 

Dated:  September  1.  1987. 

B>  Order  of  the  Federal  Maritime 
Commission 

Joseph  C.  Polking, 

Secrptary 

(FR  Doc.  87-20453  Filed  »-3-87:  8:45  am] 
BILUMG  CODE  6730-01-M 


FEDERAL  RESERVE  SYSTEM 
Agency  Forms  Under  Review 

August  28.  1987. 

Background 

On  June  15. 1984,  the  Office  of 
Management  and  Budget  (OMB) 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  under  the  Paperwork 
Reduction  Act  of  1980.  as  per  5  CFR 
1320.9,  '"to  approve  of  and  assign  OMB 
control  numbers  to  collection  of 
information  requests  and  requirements 
conducted  or  sponsored  by  the  Board 
under  conditions  set  forth  in  5  CFR 
1320.9."  Board-approved  collections  of 
information  will  be  incorporated  into  the 
official  O.MB  inventon,'  of  currently 
approved  collections  of  information.  A 
copy  of  the  SF  83  and  supporting 
statement  and  the  approved  collection 
of  infonnation  instiument(s)  will  be 
placed  into  OMB's  public  docket  files. 
The  following  forms,  which  are  being 
handled  under  this  delegated  authority, 
have  received  initial  Board  approval 
and  are  hereby  published  for  comment. 
At  the  end  of  the  comment  period,  the 
proposed  information  collection,  along 
with  an  analysis  of  comments  and 
recommendations  received,  will  be 
submitted  to  the  Board  for  final 
approval  under  OMB  delegated 
authority. 

DATE:  Comments  must  be  received 
within  fifteen  working  days  of  the  date 
of  publication  in  the  Federal  Register. 
ADDRESS:  Comments,  which  should  refer 
to  the  OMB  Docket  number  (or  Agency 
form  number  in  the  case  of  a  new 
information  collection  that  has  not  yet 
been  assigned  an  OMB  number),  should 
be  addressed  to  Mr.  William  W.  Wiles. 
Secretary.  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 


Streets,  NW..  Washington.  DC  20551,  or 
delivered  to  room  B-2223  between  8:45 
a.m.  and  5:15  p.m.  comments  received 
may  be  inspected  in  room  B-1122 
between  8:45  a.m.  and  5:15  p.m..,  except 
as  provided  :n  §  261-6ia)  of  the  Board's 
Rules  Regarding  Availability  of 
Information.  12  CFR  261.6(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Robert  Fishman,  Office  of 
Information  and  Reguld'.orv  Affairs. 
Office  of  Management  and  Budget.  New 
Executive  Office  Building,  Room  3208, 
Washington.  DC  20503, 

FOR  FURTHER  INFORMATION  CONTACT: 

A  copy  of  the  proposed  form,  the 
request  for  clearance  (SF  83).  supporting 
statement,  instructions,  and  other 
documents  that  will  be  placed  into 
OMB's  public  docket  files  once 
approved  may  be  requested  from  the 
agency  clearance  officer,  whose  name 
appears  below: 

Federal  Reserve  Board  Clearance 
Officer.  Nancy  Steele.  Division  of 
Research  and  Statistics.  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington,  DC  20551  (202- 
452-3822) 

Proposed  to  approve  under  OMB 
delegated  authority  the  extension, 
without  revision,  of  the  following 
reports: 

1.  Report  Title:  Officer's  Questionnaire 
Agency  Form  Number:  FR  2410 

OMB  Docket  Number  7100-0050 
Frequency:  On  occasion 
Reporters:  State  member  banks 
Annual  Reporting  Hours:  70 

Small  businesses  are  affected. 

General  Description  of  Report: 

This  information  collection  is 
mandatory  [12  U.S.C.  325)  and  is  given 
confidential  treatment  (5  U.S.C. 
552(b)(8)]. 

As  part  of  its  full-scale  consumer 
affairs  examination  of  a  state  member 
bank,  the  Federal  Reserve  requests  a 
senior  bank  officer  to  complete  this 
questionnaire,  which  provides 
information  regarding  past,  present,  and 
potential  lawsuits  in  which  the  bank  has 
been  or  may  become  involved 
concerning  consumer  credit  compliance. 

2.  Report  Title:  Community 
Reinvestment  Act  Questionnaire 

Agency  Form  Number:  FR  1283 
OSJB  Docket  Number:  7100-^X)52 
Frequency:  On  occasion 
Reporters:  State  member  banks 
Annual  Reporting  Hours: 

Small  businesses  are  affected. 
General  Description  of  Report: 
This  information  collection  is 
mandatorv  [12  U.S.C  325  and  12  US  C 
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2901(b)  and  is  given  confidential 
treatment  (5  u!s.C.  552|b)(81]. 

Each  state  member  bank  that 
undergoes  a  comprehensive  compliance 
examination  is  requested  to  complete 
this  form,  which  is  called  the  CRA 
Questionnaire.  After  it  is  completed  by  a 
senior  bank  officer,  the  questionnaire 
provides  information  regarding  the 
bank's  effort  to  serve  the  credit  needs  of 
Its  local  community. 
3.  Report  Title:  Consumer  Satisfaction 

Questionnaire 
Agency  Form  Number  FR  1379 
OMB  Docket  Number:  7100-0135 
Frequency:  On  occasion 
Reporters:  Consumers  who  have  filed 

consumer  complaints  concerning  state 

member  banks 
Annual  Reporting  Hours:  9 

Small  businesses  are  affected. 

General  Description  of  Report: 

This  information  collection  is 
voluntary  [15  U.S.C.  57(a)(nil)l  and  is 
not  given  confidential  treatment. 

This  questionnaire  is  sent  by  the 
Federal  Reserve  System  to  people  who 
have  filed  a  consumer  complaint  with  a 
Federal  Reserve  Bank  concerning  a  state 
member  bank.  Complainants  are 
requested  to  answer  questions 
voluntarily  about  the  effectiveness  of 
the  Reserve  Banks  effort  in  handling  the 
consumer  complaint. 

Board  of  Govsmors  of  the  Federal  Reserve 
System.  August  2a,  1987. 

William  W.  Wiles. 

Secretary  of  the  Board. 

|FR  Doi:.  87-20369  Filed  9-3-87:  8:45  am] 

BILLING  CCX3E  •2'tO-Ot-M 


Agency  Forms  Under  Review 

August  28.  1987. 

Background 

On  June  15,  1984.  the  Office  of 
Management  and  Budget  (OMB) 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  under  the  Paperwork 
Reduction  Act  of  1980,  as  per  5  CFR 
1  j20  9,  "to  approve  of  and  assign  OMB 
control  numbers  to  collection  of 
information  requests  and  requirements 
conducted  or  sponsored  by  the  Board 
under  conditions  set  forth  in  5  CFR 
1320.9."  Board-approved  collections  of 
information  will  be  incorporated  into  the 
official  OMB  inventory  of  currently 
approved  collections  of  information.  A 
copy  of  the  SF  83  and  supporting 
statement  and  the  approved  collection 
of  information  instniment(s)  will  be 
placed  into  OMB's  public  docket  files. 
The  following  forms,  which  are  being 
handled  under  this  delegated  authority, 
have  received  initial  Board  approval 


and  are  hereby  published  for  comment. 
At  the  end  of  the  comment  period,  the 
proposed  information  collection,  along 
with  an  analysis  of  comments  and 
recommendations  received,  will  be 
submitted  to  the  Board  for  final 
approval  under  OMB  delegated 
authority. 

DATE:  Comments  must  be  received 
within  fifteen  working  days  of  the  date 
of  publication  in  the  Federal  Register. 
ADDRESS:  Comments,  which  should  refer 
to  the  OMB  Docket  number  (or  Agency 
form  number  in  the  case  of  a  new 
information  collection  that  has  not  yet 
been  assigned  an  OMB  number),  should 
be  addressed  to  Mr.  William  W.  Wiles, 
Secretary.  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets.  NW..  Washington.  DC  20551.  or 
delivered  to  room  B-2223  between  8:45 
a.m.  and  5:15  p.m.  Comments  received 
may  be  inspected  in  room  B-1122 
between  8:45  a.m.  and  5:15  p.m.,  except 
as  provied  n  §  261.6(a)  of  the  Board's 
Rules  Regarding  Availability  of 
Information,  12  CFR  261.6(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Robert  Fishman,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 

A  copy  of  the  proposed  form,  the 
request  for  clearance  (SF  83),  supporting 
statement,  instruction,  and  other 
documents  that  will  be  placed  into 
OMB's  public  docket  files  once 
approved  may  be  requested  from  the 
agency  clearance  officer,  whose  name 
appears  below: 

Federal  Reserve  Board  Clearance 
Officer  Nancy  Steele,  Division  of 
Research  and  Statistics,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington.  DC  20551  (202- 
452-3822) 

Proposal  to  approve  under  OMB 
delegated  authority  the  extension,  with 
revision,  of  the  following  reports: 

1.  Report  Title:  Report  of  Selected 

Deposits  in  Foreign  Branches  Held  by 

U.S.  Addressees 
Agency  Form  Number:  FR  2050 
OMB  Docket  Number:  7100-0068 
Frequency:  Weekly 
Reporters:  Foreign  branches  of  U.S. 

banks  and  of  Edge  and  Agreement 

corporations 
Annual  Reporting  Hours:  9009 

Small  businesses  are  not  affected. 

General  Description  of  Report: 

This  information  collection  is 
authorized  by  law  [12  U.S.C.  248(a).  355, 


461].  Individual  respondent  data  are 
exempt  from  disclosure  under  the 
Freedom  of  Information  Act  [5  U.S.C. 
552(b)(4),  (b)(8)l. 

This  report  collects  data  from  a 
selection  of  foreign  branches  of  U.S. 
banks  on  overnight  Eurodollar  deposits 
held  by  U.S.  nonbank  residents.  Data 
are  used  in  construction  of  the  monetary 
aggregates  and  analysis  of  liability 
management.  A  revision  in  the  panel 
selection  criteria  is  proposed  which 
would  reduce  the  size  of  the  panel  by 
approximately  18  percent. 
2.  Report  Title:  Monthly  Report  of  Large 
International  Banking  Facility 
Accounts 
Agency  Form  Number:  FR  2072 
OMB  Docket  Number:  7100-0158 
Frequency:  Monthly 
Reporters:  International  Banking 
Facilities  (IBFs)  of  large  U.S.- 
chartered  banks  and  large  U.S. 
branches  and  agencies  of  foreign 
banks 
Reporting  Hours:  1187 

Small  businesses  are  not  affected. 
General  Description  of  Report: 
This  information  collection  is  required 
by  law  [12  U.S.C.  248(a).  602.  625.  and 
3105(b)|.  Individual  respondent  data  is 
given  confidential  treatment  [5  U.S.C. 
552(b)(4)]. 

This  report  collects  data  on  assets  and 
liabilities  of  International  Banking 
Facility  (IBF)  accounts.  Data  are  used  to 
assist  in  interpreting  the  monetary 
aggregates  and  to  monitor  IBF  activities. 
The  proposed  revisions  include  an 
increase  in  the  reporting  threshold 
which  would  reduce  the  panel;  minor 
changes  in  report  items;  and  a  change  in 
report  date  to  the  last  day  of  the  month. 
3.  Report  Title:  Monthly  Report  of 

Foreign  Branch  Assets  and  Liabilities 
Agency  Form  Number:  FR  2502 
OMB  Docket  Number:  7100-0078 
Frequency:  Monthly 
Reporters:  Foreign  branches  of  U.S. 
banks  and  of  Edge  and  Agreement 
corporations 
Reporting  hours:  15.756 

Small  businesses  are  not  affected. 
General  description  of  report: 
This  report  is  required  by  law  [12 
U.S.C.  248(a)(2),  353  et  seq.,  602  and  625). 
Individual  respondent  data  are  given 
confidential  treatment  [5  U.S.C. 
552(b)(8)l. 

This  report  provides  a  breakdown  of 
foreign  branch  assets  and  liabilities  by 
category  of  customer  and  between 
dollars  and  foreign  currencies.  Data  are 
used  for  supervisory  purposes,  in 
construction  of  the  monetary  aggregate;;, 
and  to  monitor  L'.S.  banks'  foreign 
activities.  The  proposed  revisions 
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include  minor  changes  in  reporting 

instructions  and  in  form  items. 

4.  Report  Title:  Quarterly  Report  of 

Foreign  Branch  Assets  and  Liabilities 
Agency  Form  Number:  FR  2502S 
OMB  Docket  Number:  7100-0079 
Frequency:  Quarterly 
Reporting:  Foreign  branches  of  U.S. 

banks  and  Edge  and  Agreement 

corporations 
Reporting  Hours:  7070 

Small  businesses  are  not  affected. 

General  description  of  report: 

This  report  is  required  bv  law  [12 
U.S.C.  248(a)(2),  353  et  seq.',  602  and  625). 
Individual  respondent  data  are  given 
confidential  treatment  [5  U.S.C. 
552(b)(8)l. 

This  report  provides  a  breakdown  of 
assets  and  liabilities  of  foreign  branch 
offices  of  U.S.  banks  geographically  for 
all  countries.  It  is  used  to  monitor  U.S. 
banks'  claims  on  and  liabilities  to 
individual  foreign  countries  by 
particular  branch  offices  and  to  monitor 
countries'  indebtedness  to  U.S.  banks. 
The  revisions  include  minor  changes  in 
instructions  and  country  names  on  the 
form. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  28,  1987. 
William  W.  Wiles. 
Secretary  of  the  Board. 
[FR  Doc.  87-20370  Filed  9-3-87;  8:45  am] 
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Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies; 
BMR  Bancorp,  Inc.,  et  al. 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Boards  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holdmg 
company  or  to  acquire  a  bank  or  bank 
holdmg  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  available  for 
inspection  at  the  office  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 


Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
September  25,  1986, 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street.  NW,,  Atlanta,  Georgia 
30303: 

1.  BMR  Bancorp,  Inc..  Atlanta, 
Georgia;  to  acquire  100  percent  of  the 
voting  shares  of  Citizens  Bank  of 
Americus,  Amencus,  Georgia. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Assistant  Vice 
President)  230  South  LaSalle  Street, 
Chicago.  Illinois  60690: 

1.  F&M  Fiponcial  Services 
Corporation.  Menomonee  Falls, 
Wisconsin;  to  acquire  100  percent  of  the 
voting  shares  of  Citizens  Community 
Bankshares,  Inc..  Wittenberg. 
Wisconsin,  and  thereby  indirectly 
acquire  Citizens  State  Bank  of 
Wittenberg.  Wittenberg,  Wisconsin; 
Crandon  National  Bank,  Crandon, 
Wisconsin;  Iron  Exchange  Bank,  Hurley, 
Wisconsin;  and  Farmers  State  Bank, 
Stetsonviile,  Wisconsin.  Comments  on 
this  application  must  be  received  by 
September  21.  1987. 

C.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis.  Missouri  63166: 

1.  Bradford  Bancshares.  Inc.. 
Bradford,  Tennessee;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Bank  of 
Bradford,  Bradford,  Tennessee. 

D  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198; 

1.  Farmers  Bancshares.  Inc.  and 
Farmers  National  Bank  Employees  Stock 
Ownership  Plan,  both  of  Lincoln, 
Kansas:  to  become  bank  holding 
companies  by  acquiring  50.37  percent  of 
the  voting  shares  of  Farmers 
Bancshares.  Inc.,  Lincoln,  Kansas,  and 
thereby  indirectly  acquire  The  Farmers 
National  Bank.  Lincoln.  Kansas, 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  31.  1987. 
William  W.  Wiles. 
Secrftary  of  the  Board. 
!FR  Doc  8^-20371  Filed  JV-3-87;  8:45  am] 
BtLUNQ  CODE  621(MI1-M 


Formations  of.  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies; 
Hartford  National  Corp.  et  al. 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 


company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserv  e  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  wh\  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
September  28,  1987, 

A  Federal  Reser\e  Bank  of  Boston 
(Richard  E.  Randall,  Vice  President)  600 
Atlantic  .Avenue,  Boston,  Massachusetts 
02106: 

1,  Hartford  National  Corporation. 
Hartford,  Connecticut:  to  acquire  100 
percent  of  the  voting  shares  of 
Massachusetts  .National  Bank,  Boston, 
Massachusetts. 

B.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr..  Vice  President) 
701  East  Byrd  Street,  Richmond,  Virginia 
23261: 

1.  Home  Bancorp,  Inc..  Sutton.  West 
Virginia;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  The  Home  National 
Bank  of  Sutton.  Sutton.  West  Virginia. 

2.  Riggs  National  Corporation. 
Washington.  DC:  to  acquire  100  percent 
of  the  voting  shares  of  The  Riggs 
National  Bank  of  Maryland,  successor 
by  merger  to  First  Fidelity  Bank, 
Rockville.  Mar>land, 

C  Federal  Re8er\e  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street,  .NW..  Atlanta,  Georgia 
30303: 

1.  Rihord  Bank  Holding  Company. 
Lake  Butler,  Flonda:  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Farmers 
and  Dealers  Bank  Lake  Butler.  Florida. 

D  Federal  Reserve  Bank  of  Dallas 
I.Anthony  J.  Montelaro.  Vice  President) 
400  South  Akard  Street.  Dallas,  Texas 
75222: 

1.  Plains  Capital  Corporation. 
Lubbock,  Texas:  to  become  a  bank 
holding  company  by  acquiring  84  6 
percent  of  the  voting  shares  of  The 
Plains  Corporation.  Lubbock.  Texas;  and 
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thereby  indirectly  acquire  The  Plains 
National  Bank  of  Lubbock.  Lubbock. 
Texas. 

Board  of  Governors  of  the  Federal  Reserve 

Systi'm.  August  31.  1987. 

lames  .McAfee, 

Assoc.'Lile  Secretary  of  the  Board. 

IFR  Doc.  87-20372  Filed  9-3-87;  8:45  am] 

BILUNG  C00£  6210-01-M 


Acquisitions  of  Shares  of  Banks  or 
Dank  Holding  Companies;  Kenneth  A. 
Jewell  et  al. 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(]))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
L'.S.C.  1817(j)(7)), 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  vvill  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  September  25,  1987. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President]  10-1 
Marietta  Street  NW,.  Atlanta,  Georgia 
30303; 

1.  Kenneth  A.  Jewell,  Lake  Worth, 
Florida;  to  acquire  20.07  percent  of  the 
voting  shares  of  Gold  Coast  Bancshares, 
Inc..  Hypoluxo,  Florida;  thereby 
indirectly  acquire  The  Bank  of  South 
Palm  Beaches.  Hypohixo,  Florida. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSrtlle  Street.  Chicago,  Illinois 
60690: 

1.  Peter  J.  and  Mur^ery'  J.  Bollmcn. 
Lena,  Illinois:  to  acquire  an  additional  4 
percent  of  the  voting  shares  of  Lena 
Bancorp.  Lena.  Illinois. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue.  Kansas  City, 
Missouri  64198; 

1.  G.'en  Lau.  Clearwater.  Nebraska;  to 
acquire  6.35  percent  of  the  voting  shares 
of  Clearwater  Development  Company, 
Inc.,  Clearwater,  Nebraska:  thereby 
indirectly  acquire  Citizens  State  Bank, 
Clearwater.  Nebraska. 

2.  fanet  S'ewell.  Clearwater, 
Nebraska;  to  acquire  6.35  percent  of  the 
voting  shares  of  Clearwater 
Development  Company,  Inc., 


Clearwater.  Nebraska;  thereby 
indirectly  acquire  Citizens  State  Bank. 
Clearwater,  Nebraska. 

3.  Marilyn  Goetowski.  Clearwater. 
Nebraska,  to  acquire  6.35  percent  of  the 
voting  shares  of  Clearwater 
Development  Company,  Inc.. 
Clearwater,  Nebraska;  thereby 
indirectly  acquire  Citizens  State  Bank, 
Clearwater,  Nebraska, 

4.  Alan  Domino,  Clearwater, 
Nebraska;  to  acquire  3.18  percent  of  the 
voting  shares  of  Clearwater 
Development  Company,  Inc., 
Clearwater,  Nebraska;  thereby 
indirectly  acquire  Citizens  Slate  Bank, 
Clearwater.  Nebraska, 

Board  of  Governors  of  the  Federal  Reserve 

System,  August  31, 1987. 

lames  McAfee, 

Associate  Secretary  of  the  Board. 

|FR  Doc.  87-20373  Filed  9-3-87;  8:45  am) 
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DEPARTIMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

Meeting;  Advisory  Committee  for 
Elimination  of  Tuberculosis 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  the  Centers  for  Disease 
Control  (CDC)  announces  the  following 
committee  meeting. 

Name;  Advisory  Committee  for 
Elimination  of  Tuberculosis  (ACET). 

Time  and  Date;  8:30  am— 5:00  pm— 
September  22. 1987.  8:30  am— 3:00  pm— 
September  23. 1987, 

Place:  Conference  Room  207,  Building 
1, 1600  Clifton  Road,  N.E.,  Atlanta, 
Georgia  30333. 

Status:  Open. 

Purpose:  This  Committee  advises  and 
makes  recommendations  to  the 
Secretary,  Department  of  Health  and 
Human  Services,  the  Assistant 
Secretary  for  Health,  and  the  Director, 
CDC,  regarding  feasible  goals  for 
eliminating  tuberculosis.  Specifically, 
the  Committee  makes  recommendations 
regarding  policies,  strategies,  objectives, 
and  priorities,  addresses  the 
development  of  new  technologies  and 
their  subsequent  application,  and 
reviews  progress  toward  elimination. 

Matters  to  be  Discussed:  The 
Committee  will  discuss  the  tuberculosis 
problem  it  the  United  States  and  current 
CDC  activities  for  its  prevention  and 
control.  The  Committee  will  begin 
deliberations  of  a  plan  and  priorities  for 
achieving  elimination  of  tuberculosis  in 
the  United  Slates.  The  Committee  will 


also  discuss  the  impact  of  the  acquired 
immunodeficiency  syndrome  (AIDS)  on 
the  tuberculosis  problem  and  current 
CDC  recommendations  regarding  BCG 
vaccine.  Agenda  items  are  subject  to 
change  as  priorities  dictate. 

Contact  Person  for  More  Information: 
Dixie  E.  Snider,  jr..  M  D..  Director. 
Division  of  Tuberculosis  Control,  and 
Executive  Secretary.  .ACET,  Center  for 
Prevention  Services,  CDC,  1600  Clifton 
Road,  NE.,  Atlanta,  Georgia  30333, 
Telephones:  FTS:  236-2501:  Commercial: 
404/329-2501, 
Elvin  Hilyer, 

Associate  Director  for  PoUcy  Coordination 
Centers  for  Disease  Control. 
[FR  Doc.  87-20489  Filed  9-3-87;  8:45  am] 
BILLING  CODE  416(>-1S-M 


Food  and  Drug  Administration 

Advisory  Committee  Meetings; 
Amendment  of  Notice 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  an 
advisory  committee  meeting  notice  of 
the  Blood  Products  Advisory^  Committee 
to  reflect  changes  in  location  for  the 
second  day  and  in  the  open  committee 
discussion  agenda,  and  to  add  a  closed 
committee  discussion  to  the  agenda. 
Notice  of  the  meeting  was  published  in 
the  Federal  Register  of  August  17. 1987 
(52  FR  30738).  The  location  and  agenda 
are  revised  as  follows: 

Blood  Products  Advisory  Committee 

Date,  Time,  and  Place 
September  17, 1987.  9  am..  Rm.  121, 
Office  of  Biologies  Research  and 
Review,  8800  Rockville  Pike,  Bethesda, 
Maryland,  and  September  18. 1987, 
conference  rooms  G  and  H.  third  floor, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville.  Maryland. 

Type  of  Meeting  and  Contact  Person 
Open  public  hearing,  September  17, 
1907,  9  a.m.  to  10  a.m.  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  10  a.m.  to  11 
a.m.;  closed  preparation  of  data,  11  a.m. 
to  5  p.m.;  open  committee  discussion,  8 
a,m.  to  11  a.m.;  September  18, 1987, 
closed  committee  discussion,  11  am.  to 
1  p.m.,  Clay  Sisk.  Center  for  Drugs  and 
Biologies  (HFN-32),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-443-5455. 
Open  Committee  Discussion 
For  a  brief  period  on  September  17. 
1987,  the  committee  will  discuss 


UM  I 


methods  for  reevaluation  of  persons 

who  are  currently  deferred  from 
donating  blood  because  of  reactive 
hepatitis  B  surface  antigen  (HBsAg) 
tests,  but  which  upon  further,  more 
specific  testing  again  may  be  acceptable 
as  donors.  On  September  18,  testing  for 
human  immunodeficiency  virus  antigen 
w'ill  be  discussed. 

Closed  Committee  Discussion 
The  committee  will  discuss  trade 
secret  or  confidential  conunercial 
information  relevant  to  pending 
investigational  new  biological  products 
and  a  license  application  for  alpha-1- 
proteinase  inhibitor,  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  this  information  [5  U.S.C. 
552b(c)(4)). 

Dated:  Aug.  2a  1987. 
Ronald  G.  Chesemore. 

Acting  Associate  Commissioner  for 

Rf^uiatory  A  ffairs. 

|FR  Doc.  87-20378  Filed  9-3-S7;  8:45  am) 

BILUNG  CODE  416(M)1-M 

Health  Professional  Organizations; 
Notice  of  Meeting 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 
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summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
furthcoming  meeting  of  health 
professional  organizations  to  be  chaired 
by  Frank  E.  Young.  Commissioner  of 
Food  and  Drugs.  The  agenda  will 
include  discussions  on:  acquired 
immune  deficiency  syndrome  (AIDS) 
progress,  the  new  drug  approval 
process,  treatment  investigational  new 
drugs  (IND's),  health  messages  on  foods, 
cholesterol  education  messages,  import 
concerns,  anabolic  steroids,  and  Talk 
About  Prescriptions  Month — 1987, 
date:  The  meeting  will  be  held  from  2  to 
4  p.m.  on  Monday,  September  21, 1987. 

ADDRESS:  The  meeting  will  be  held  in 
Conference  Room  703A.  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue.  SVV..  Washington,  DC  20201. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Veiga,  0£fice  of  Health  Affairs 
(HFY-40).  Food-^d  Drug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857,  301^143-5470. 

Dated:  August  28,  1987. 
Ronald  G.  Chesemore, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|FR  Doc.  87-20379  Filed  &-3-87;  8:45  am) 
8ILJ.IN0  CODE  416O-01-M 


Health  Care  Financing  Administration 
IIOA-014-N) 

FifMri  Report  of  the  Task  Force  on 
Long-Term  Health  Care  Policies 

agency:  Health  Care  Financing 

Administration  (HCFA).  HJiS. 

action:  Notice  of  release  of  final  report. 

summary:  Under  section  10(a)(3)  of  the 
Federal  Advisory  Commiltee  Act  (F»ub. 
L,  92-463  as  amended),  we  are 
annoucing  the  release  of  the  Report  of 
the  Task  Force  on  Long-Term  Health 
Care  Policies. 

DATE:  The  report  will  be  available  on 
September  21,  1987. 

ADDRESS:  Task  Force  on  Long-Term 
Health  Care  Policies.  Department  of 
Health  and  Human  Services,  Attention: 
Dennis  DeVVitt,  Fj^ecutive  Director, 
Room  4406,  North  Building,  300 
Independence  Avenue,  SW.. 
Washington,  DC  20201. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dennis  DeWitt.  (202)  245-0063. 
SUPPLEMENTARY  INFORMATION: 

Purpose 

The  Task  Force  on  Long-Term  Health 
Care  Policies,  established  under  section 
9601  of  the  Consolidated  Omnibus 
Budget  Reconciliation  .Act  of  1985  (Pub. 
L  99-272),  has  evaluated  current  issues 
relating  to  private  long-term  care 
insurance.  To  ensure  the  evolution  of 
sound  private  long-term  care  insurance 
policies  and  to  help  foster  consumer 
confidence  in  them,  the  Task  Force  has 
developed  recommendations  that  can  be 
used  by  State  regulators,  persons 
involved  in  the  insurance  industry-,  and 
consumers  who  may  wish  to  purchase 
such  policies. 

The  term  "long-term  health  care 
policy"  means  an  insurance  policy,  or 
similar  health  benefits  plan,  that  is 
designed  for  or  marketed  as  providing 
(or  making  payment  for)  health  care 
services  (such  as  nursing  home  care  and 
home  health  care)  or  related  services 
(which  m.ay  int.iude  home  or  community- 
base  services),  or  both,  over  an 
extended  period  of  time. 

On  September  21, 1987,  the  Task  Force 
on  Long-Term  Health  Care  Policies  will 
submit  Its  Report  to  the  Secretary  of 
Health  and  Human  Services  and  the 
Congress  concerning  the  development  of 
insurance  policies  for  long-term  care 
that  are  privately  marketed  to 
individuals  or  groups.  The  Task  Force 
has  developed  recommendations  for 
long-term  health  care  policies,  including 
recommendations  designed  to — 

■  Limit  marketing  and  agent  abuse  of 
those  policies: 


•  Assure  the  dissemination  of 
information  to  consumers  necessary  to 
permit  informed  choice  m  purchasing 
the  policies  and  to  reduce  the  purchase 
of  unnecessary  or  duplicative  coverage; 

•  .Assure  that  benefits  provided  under 
the  policies  a'-e  reasonable  in 
r-jlaiionship  to  premiums  charged;  and 

•  Promote  the  development  and 
availability  of  long-term  health  care 
policies  that  meet  these 
recommendations. 

Release  of  Report 

The  Task  Force  will  present  its  Report 
to  the  Secretary  of  Health  and  Human 
Services.  Otis  R.  Bowen.  M.D.,  at  a  Press 
Conference  on  Monday.  September  21, 
1987.  at  10:30  am  in  the  Small  Theater  on 
the  Ground  Floor  of  the  Hiibert  H. 
Humphrey  Building  at  200  Independence 
Avenue.  SW.,  Washington,  DC.  The 
press  conference  will  be  open  to  the 
public  The  report  also  will  be 
transmitted  to  the  Congress  on 
September  21.  The  Report  will  be 
available  as  of  Septe.mber  21, 1987.  from 
the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 

(Sec.  10(B)|3i  of  Pub  L  92-^»63,  as  amended  (5 
U.S.C.  App.  I  Sec  1-15)) 

Dated:  August  27,  1987. 
Wiiliam  L  Ropef . 

Adniinist'vtv.  Hechh  Core  Financing 

Administration. 

[FR  Doc  87-20483  Filed  9-3-87:  8:45  am] 
BILLfNG  COOe  412O-01-II 


Public  Health  Service 

National  Toxicology  Program; 
AnrK>uncement  of  Completed  Short- 
Term  Toxicology  Studies  on  Fifteen 
Chemicals;  Request  for  Comments 

As  part  of  an  effort  to  inform  the 
public  and  allow  interested  parties  to 
comment  and  provide  information  on 
chemicals  prior  to  designing  of  studies 
for  long-term  toxicology  and 
carcinogenesis  studies,  the  National 
Toxicology  Program  (NTP)  will  routinely 
announce  in  the  Federal  Register  the  list 
of  chemicals  for  which  short-term 
toxicology  studies  have  been  completed. 

Short-term  toxicology  studies  on  the 
chemicals  listed  in  this  announcement 
have  been  completed  and  the  .National 
Institute  of  Environmental  Health 
Sciences  (NIEHSj/.National  ToMcolog\' 
Program  (NTP)  is  m  the  process  of 
evaluating  the  results.  A  decision  on 
whether  additional  studies,  including 
long-term  toxicology  and  carcinogenicity 
studies,  are  needed  will  soon  be  made 
by  the  NTP.  If  you  have  relevant 
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information  (such  as  current  production, 
use  pattern,  exposure  levels, 
toxicological  data)  to  share  with  the 
NTP  on  any  of  these  chemicals,  please 
contact  the  responsible  NTP  Scientist 
within  30  days  of  the  appearance  of  this 
announcement  bv  telephone  or  bv  mail 
to;  MEHS/NTP.  P  O.  Box  12233.  " 
Research  Triangle  Park,  North  Carolina 
27709.  The  information  provided  will  be 
considered  by  the  NTP  in  determining 
which  chemicals  require  additional 
studies  and  in  designing  these  studies. 

2-{4-AminophenyIj-6-methyl-7- 
benzothiazole  sulfonic  acid  (130-17-6) — 
14-day  and  90-day  dosed  feed  studies  in 
Fischer  344  rats  and  B6C3Fi  mice.  Dr. 
Elmer  Rauckman.  telephone  (919)  541- 
7981. 

Azochcarbonaniide  (123-77-3/ — 14- 
day  and  90-day  inhalation  studies  in 
Fischer  344  rats  and  B6C3Fi  mice:  4- 
week  inhalation  study  on  airway 
hypersensitivity  in  guinea  pigs.  Dr. 
Linda  Birnbaum,  telephone  (919)  541- 
3583. 

n-He\ane  ( 110-54- J J—U-day  and  90- 
day  inhalation  studies  in  Fischer  344 
rats  and  B6C3i  mice.  Dr.  June  Dunnick, 
telephone  (919)  541-4811. 

6-Metho\y-2-benzothiazoIawine 
(1747-60-0)— 14-day  and  90-day  dosed 
feed  study  in  Fischer  344  rats  and  B6C3i 
mice.  Dr.  F.imer  Rauckman,  telephone 
(919)  541-7981. 

4-(6-Meth}!-2-benzotbiazoIyI)- 
benzenawine  (92-36-^1 — 14-day  and  90- 
day  dosed  feed  study  in  Fischer  344  rats 
and  B6C3Fi  mice.  Dr.  Elmer  Rauckman, 
telephone  (919)  541-7981. 

Nickel  0\ide  ( m 3-99- 1  J— U-day  and 
90-day  inhalation  studies  in  Fischer  344 
rats  and  B6C3Fi  mice.  Dr.  June  Dunnick. 
telephone  (919)  541-4811. 

Nickel  Sulfate  (W101-97-0)—\4-day 
and  90-day  inhalation  studies  in  Fischer 
344  rats  and  B6C3Fi  mice.  Dr.  June 
Dunnick,  telephone  (919)  541-4811. 

Crotonaldehyde  (4 170-30-3 1— U-day 
and  90-day  gavage  study  in  Fischer  344 
rats  and  B6C3Fi  mice.  Dr.  John  French, 
telephone  (919)  541-7990. 

5.6-D:cb:oro-2-benzatbiazo /amine 
(24072-75-1 1— \4-day  and  90-day  dosed 
feed  study  in  Fischer  344  rats  and 
B6C3Fi  mice.  Dr.  Elmer  Rauckman, 
telephone  (919)  541-7981. 

1.2-Dihydro-2.2.4-trimethylquinoline 
(147-47-7)  (monomer) — 14-day  and  90- 
day  dermal  studies  in  Fischer  344  rats 
and  B6C3Fi  mice.  Dr.  John  French, 
telephone  (919)  541-7790. 

1.2-Dihydro-2.2.4-trimethylquinoline 
(26780-96-11  (polymer)— 14-day  and  90- 
day  dermal  studies  in  Fischer  344  rats 
and  B6C3Fi  mice.  Dr.  John  French, 
telephone  (919)  541-7790. 

Isobutyraldehyde  (78-84-21— U-day 
and  90-day  inhalation  studies  in  Fischer 


344  rats  and  BeC3Fi  mice.  Dr.  John 
French,  telephone  (919)  541-7790. 

Butyraldefiyde  (123-72-8)— 14-day 
and  90-day  gavage  study  in  Fischer  344 
rats  and  B6C3Fi  mice.  Dr.  John  French, 
telephone  (919)  541-7790. 

TriethanoJamine  (102-71-6)— 14-day 
and  90-day  skin  paint  study  in  Fischer 
344  rats  and  B6C3Fi  mice.  Dr.  Ronald 
Melnick,  telephone  (919)  541-4142. 

Salicylazosulfapyridine  (599-79-1) — 
14-day  and  90-day  gavage  study  in 
Fischer  344  rats  and  B6C3F,  mice.  Dr. 
Frank  Karl,  telephone  (919)  541-2926. 

Date:  August  21, 1987. 
David  P.  Rail, 

Director.  Nutional  Toxicology  Program. 
(FR  Doc.  87-20423  Filed  9-3-87;  8:45  am] 

BILLING  CODE  414O-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[OR-943-07-4220-11:  GP-07-280;  OR- 
37365)  I 

Realty  Action;  Conveyance  of  Public 
Land;  Order  Providing  for  Opening  of 
Land;  Oregon;  Correction 

agency:  Bureau  of  Land  Management, 
Interior. 


ACTION 


i 

:  Ndlice. 


SUMMARY:  This  notice  corrects  the  last 
sentence  in  the  summary  in  the 
Conveyance  of  Public  Land;  Order 
Providing  for  Opening  of  Public  Lands 
published  in  the  Federal  Register  on 
August  12. 1987. 

EFFECTIVE  DATE:  September  4. 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Champ  Vatghan,  BLM  Oregon  State 
Office,  P.O.  Box  2965,  Portland,  Oregon 
97208.  503-231-6905. 
SUPPLEMENTARY  INFORMATION:  In  FR 
Doc.  87-18289,  published  at  page  29895 
in  the  issue  of  August  12, 1987,  make  the 
following  correction: 

The  last  sentence  in  the  summary  is 
hereby  corrected  to  read:  "The 
reconveyed  land  will  not  be  opened  to 
mining  in  order  to  protect  existing 
Federal  improvements." 

Champ  C  Vaugban.  Jr., 

Acting  Chief,  Branch  of  Lands  and  Minerals 
Operations. 
Dated:  August  26. 1987. 

(FR  Doc.  87-20361  Filed  9-3-87:  8:45  am] 

BILUNG  CODE  4j10-^3-M 


IOR-943-07-4220-11:  GP-07-281;  OR- 

394681 

Realty  Action;  Conveyance  of  Public 
Land;  Order  Providing  for  Opening  of 
Land;  Oregon;  Correction 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 

SUMMARY:  This  notice  corrects  the 
summary  by  adding  an  additional 
sentence  in  the  Conveyance  of  Public 
Land:  Order  Providing  for  Opening  of 
Land  published  in  the  Federal  Register 
on  August  13, 1987. 

EFFECTIVE  DATE:  September  4, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Champ  Vaughan.  BLM  Oregon  State 
Office,  P.O.  Box  2965,  Portland.  Oregon 
97208,  503-231-6905. 

SUPPLEMENTARY  INFORMATION:  1.  In  FR 

Doc.  87-18459.  published  at  page  30259 
in  the  issue  of  August  13, 1987.  make  the 
following  correction: 

Add  the  following  sentence  to  the 
summary:  'The  reconveyed  land  will  not 
be  opened  to  mining  in  order  to  protect 
the  New  River  Area  of  Critical 
Environmental  Concern. 

Dated:  August  26.  1987. 
Champ  C.  Vaughan,  )r., 
Chief  Branch  of  Lands  and  Minerals 
Operations. 

[FR  Doc.  87-20362  Filed  9-3-87:  8:45  am) 
BILUNG  CODE  wio-aa-M 


(MT-920-07-4520-11] 

Filing  of  Plat  Survey;  Land  Resource 
Management;  Montana 

AGENCY:  Bureau  of  Land  Management, 

Montana  State  Office,  Interior. 

ACTION:  Notice  of  filing  of  plat  of  survey. 

SUMMARY:  Plat  of  survey  of  the  lands 
described  below  accepted  August  12, 
1987,  was  officially  filed  in  the  Montana 
State  Office  effective  10  a.m.  on  August 
24, 1987.  I 

Principal  Meridian.  Montana 

T.  7N..R.47E. 

This  plat  represents  the  dependent 
resurvey  of  portions  of  the  subdivision 
lines  and  Tracts  No.  2  and  S,  and  the 
survey  of  Tra^t  Y.  The  area  described  is 
in  Custer  County. 

This  survey  was  executed  at  the 
request  of  the  Deputy  State  Director, 
Division  of  Lands  and  Renewable 
Resources  for  the  administrative  needs 
of  the  Bureau. 

EFFECTIVE  DATE:  August  24, 1987. 


UM  I 
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FOW  FMrrHEH  INFOMIATKM  COtrTACT: 

Bureau  of  Land  Management.  222  North 
32nd  Street.  P.O.  Box  3680a  BiHings. 
Montana  59107. 

Eugene  D.  Russell, 

Acting  State  Director. 

Dated:  August  27, 1987. 
[PR  Doc.  87-20363  Filed  9-3-87:  8:45  am) 

BILUNG  COM  4310-OIMI 


National  Park  Service 

Intention  to  Negotiate  Concession 
Permit;  Cherokee  Boys  Ckib 

Pursuant  to  the  provisions  of  section  5 
of  the  Act  of  October  9, 1965  (79  Stat. 
969;  16  U.S.C.  20),  public  notice  is  hereby 
given  that  sixty  (60)  days  after  the  date 
of  publication  of  this  notice,  the 
Department  of  the  Interior,  through  the 
Director  of  the  National  Park  Service, 
proposes  to  negotiate  a  concession 
permit  with  Cherokee  Boys  Club 
authorizing  it  to  continue  to  provide 
firewood  sales  for  the  public  within 
Great  Smoky  Mountains  National  Park 
for  a  period  of  four  (4)  years  from 
January  1, 1988,  through  December  31. 
1991. 

This  permit  renewal  has  been 
determined  to  be  categorically  excluded 
from  the  procedural  provisions  of  the 
National  Environmental  Policy  Act  and 
an  environmental  document  will  be 
prepared. 

The  foregoing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  under  the 
existing  permit  which  expires  by 
limitation  of  time  on  December  31, 1987, 
and  therefore,  pursuant  to  the  Act  of 
October  9, 1985.  as  cited  above,  is 
entitled  to  be  given  preference  in  the 
renewal  of  the  permit  and  in  the 
negotiation  of  a  new  permit  as  defmed 
in  36  CFR  51.5. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessioner,  must  be  postmarked  or 
hand-delivered  on  or  before  the  sixtieth 
(60th)  day  following  publication  of  this 
notice  to  be  considered  and  evaluated. 
Interested  parties  should  contact  the 
Regional  Director,  Southeast  Region.  75 
Spring  Street,  SW.,  Atlanta  Georgia 
30303,  for  information  as  to  the 
requirements  of  the  proposed  permit. 
Robert  M.  Baker, 

Regional  Director.  Southeast  Region. 
(FR  Doc.  87-20470  Filed  &-3-87:  8:45  am] 
BILUNG  CODE  4310-70-W 


Meeting;  Statue  of  Uberty-EIHs  Istand 
Centennial  Commission  History 
Committee 

AGEMCV:  NabMial  Park  Service,  Intenor 
action:  Nobce  of  meeting. 


SUMMARY:  This  notice  announced  a 
forthcoming  meeting  of  the  History 
Committee  of  the  Statue  of  Liberty-Ellis 
Island  Centennial  Commission.  The 
Committee  will  review  its  purpose  in 
relation  to  the  Statute  of  Liberty-Ellis 
Island  restoration  project  and  will 
discuss  the  committee's  suggestions  and 
initiatives  that  will  commemorate  the 
hundredth  anniversaries  of  the  Statue  of 
Liberty  (1986)  and  Ellis  Island  (1992). 

DATE  September  2a  1987,  9  a.m.  to  5 
p.m. 

ADDftESS:  52  Vanderbilt  Avenue  (al  45th 
Street),  4th  floor.  New  York.  New  York 
10017-3808. 

FOR  FURTHER  INFORMATION  CONTACT: 

Herbert  S.  Cables,  Jr.,  Regional  Director, 
National  Park  Service,  15  State  Street. 
Boston.  MA  02109-3572. 

Date:  August  28. 1987. 
Herbert  S.  Cables,  |r.. 

Regional  Director  .Worth  Atlantic  Region. 
[FR  Doc.  87-20468  Filed  &-3-«7;  8:45  am] 
B4UJNG  CODE  4310-70-N 

Meeting;  Sleeping  Bear  Dunes  National 
Lakeshore  Advisory  Commission 

Notice  is  hereby  given,  m  accordance 
with  the  Federal  Advisory  Committee 
Act,  86  Stat.  770,  5  U.S.C.App.  1.  as 
amended  by  the  Act  of  September  13. 
1976,  90  Stat.  1247,  that  a  meeting  of  the 
Sleeping  Bear  Dunes  National  Lakeshore 
Advisory  Commission  will  be  held  at 
9:30  a.m.  (EDT),  October  9, 1987,  at  the 
Sleeping  Bear  Dunes  National  Lakeshore 
Visitor  Center  Auditcnum  at  M-22  and 
M-72.  Empire,  Michigan. 

The  Commission  was  established  by 
the  Act  of  October  21.  1970,  84  Stat. 
1076. 16  U.S.C.  460X-3,  to  meet  and 
consult  with  the  Secretary  of  the  Interior 
on  matters  relating  to  the  administration 
and  development  of  the  Sleeping  Bear 
Dunes  National  Lakeshore  and  with 
respect  to  the  provisions  of  Sections  9 
(zoning  bylaws).  12  (scenic  roads),  and 
13  (commercial  properties)  of  this  Act. 

The  members  of  the  Commission  are 
as  follows: 

Mr.  John  B,  Daugherty  (Chairman) 
Ms.  Uledene  Mernll 
Mr.  George  T.  Schilling 
Mr.  Lawrence  J.  Verdier 
Mr.  Charles  Rubner 
Ms.  Cathlene  Search 
Ms.  Evangeline  J.  Stanchik 
Dr.  Michael  Chubb 
Mr.  George  Weeks 


Mr.  Gary  Jones 

The  agenda  for  the  meeting  will 
include  updates  on  recent  park 
development  projects  and  future 
projects,  development  concept  plans  for 
.North  Manitou  Island,  the  Glen  Haven 
Village,  and  the  Platte  River 
Management  Plan. 

The  meeting  will  be  open  to  the 
public.  Any  member  of  the  public  may 
file  with  the  Comnussion  prior  to  the 
meeting  a  written  statement  concerning 
the  matters  to  be  discussed.  Persons 
wishing  further  information  concerning 
the  meeting,  or  who  wish  to  submit 
written  statements,  may  contact  Richard 
R.  Peterson,  Supennlendent.  Sleeping 
Bear  Dunes  National  Lakeshore.  P.O. 
Box  277,  Empire,  Michigan  49630, 
telephone  (616)  326-5134. 

Minutes  of  the  meeting  will  be 
available  for  public  inspection  4  weeks 
after  the  meeting  at  the  Office  of 
Sleeping  Bear  Dunes  .National 
Lakeshore.  Empire.  Michigan. 

Dele;  August  27,  1987. 
Don  H.  Castleberry, 
Regional  Director  .Midwest  Region. 
(FR  Doc.  87-20469  Fiied  9-3-87;  8:45am] 
BILUNQ  CODE  4310-70-M 


Office  Surface  Mining  Reclamation 
and  Enforcement 

IOSM-EIS-231 

Availability  of  Final  Petition  Evaluation 
Document/Environmental  impact 
Staten>ent  on  tiie  North  Chickamauga 
Creek  Watershed,  TN 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Intenor 
ACTION:  Notice  of  availability  of  final 
petition  evaluation  document/ 
environmental  impact  statement. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  a.nd  Enforcement  (OSMRE) 
is  making  available  a  final  petition 
evaluation  document, 'environmental 
impact  statement  (PED/EIS)  on  the 
North  Chickamauga  Creek  watershed  in 
Tennessee-  The  PED/EIS  has  been 
prepared  to  assist  the  Director  of 
OSMRE  in  m.aking  a  decision  on  the 
petition  to  designate  certain  lands  as 
unsuitable  for  surface  coal  mining 
operations  in  the  North  Chickamauga 
Creek  watershed  in  Tennessee. 
ADDRESSES:  Copies  of  the  Final  EIS  may 
be  obtained  from  Willis  Gainer,  Chief 
Southern  Branch,  Division  of  Tennessee 
Permitting,  OSMRE,  530  Gay  Street  SW., 
Suite  500.  Knoxville.  Tennessee  37'JOZ 
FOR  FURTHER  INFORMATION  CONTACT: 
Willis  Gainer,  at  the  location  given 
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under  "ADORESSES",  telephone;  (615) 
673-4348. 

SUPPLEMENTARY  INFORMATION:  On  April 

30, 1986,  the  Guardians  of  North 
Chickamauga  Creek.  Inc.,  and  the  Sierra 
Club  filed  a  petition  to  designate  certain 
lands  as  unsuitable  for  surface  coal 
mining  operations  in  the  North 
Chickamauga  Creek  watershed  in 
Tennessee.  OSMRE  determined  the 
petition  to  be  administratively  complete 
on  June  27,  1986.  On  March  27,  1987, 
OSMRE  made  available  the  draft  PED/ 
EIS  for  a  60-day  public  review  and 
comment  period. 

The  Final  PED/EIS  was  prepared  by 
OSMRE  in  accordance  with  section 
522(d)  of  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA)  and 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPAj  It  analyzes  five  alternatives 
which  range  from  designation  of  the 
entire  petition  area  as  unsuitable  for  all 
surface  coal  mining  operations  to  not 
designating  any  of  the  petition  area  as 
unsuitable  for  surface  coal  mining 
operations. 

In  preparing  the  final  PED/EIS. 
OSMRE  has  revised  the  draft  PED/EIS 
in  response  to  comments  received 
during  the  public  comment  period.  These 
comments  and  OSMRE's  responses  to 
them  are  included  in  the  final  PED/EIS. 

No  decision  will  be  made  on  the 
petition  by  the  Director  of  OSMRE  until 
at  least  30  days  from  the  time  that  the 
Environmental  Protection  Agency 
announces  that  the  PED/EIS  is  available 
to  the  public.  Notice  of  such  a  decision 
by  the  Director  will  be  made  available 
to  the  public  at  that  time. 

Date;  Septpmber  1.  1987. 
Brenl  W'alquist, 

Assistant  Director,  Program  Policy. 
jFR  Doc.  87-20425  Filed  9-J-87;  8;45  am] 

BIUJNG  COOe  4310-OS-M 


INTERNATIONAL  TRADE 
COMMISSION 

(Investigations  Nos.  751-TA-12  and  751- 
TA-131 

Bicycle  Tires  and  Tubes  From  Taiwan 
and  the  Republic  of  Korea 

Determinations 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigations,  the 


'  The  record  is  flffmcd  !:i  5  20".2(i)  of  the 
Commission  s  Rules  of  I'rdclice  and  Procedure  (19 
CFR  i  207  2(1). 


Commission  determines,  pursuant  to 
section  751(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1875(b)).  that  an  industry  in 
the  United  States  would  not  be 
materially  injured  or  threatened  with 
material  injury,  nor  would  the 
establishment  of  an  industry  in  the 
United  States  be  materially  retarded,  by 
reason  of  imports  from  Taiwan  and  the 
Republic  of  Korea  (Korea)  of  bicycle 
tires  and  tubes  if  the  antidumping  orders 
covering  such  imports  were  to  be 
revoked.^  ^ 

Background 

On  April  4, 1979,  the  Commission 
published  in  the  Federal  Register  (44  FR 
20308)  its  determination  that  an  industry 
in  the  United  States  was  being  or  was 
likely  to  be  injured  by  reason  of  the 
importation  of  bicycle  tires  and  tubes 
from  Korea  which  the  Department  of  the 
Treasury  had  determined  were  being,  or 
were  likely  to  be  sold  at  less  than  fair 
value  (LTFV)  within  the  meaning  of  the 
Antidumping  Act,  1921,  as  amended  (19 
U.S.C.  160(a)).  Accordingly,  on  April  13, 
1979,  a  dumping  finding  with  respect  to 
bicycle  tires  and  tubes  from  Korea  was 
published  in  the  Federal  Register  as 
Treasury  Decision  79-115  (44  FR  22051). 

On  May  31, 1984,  the  Commission 
published  in  the  Federal  Register  (49  FR 
22720)  its  determination  that  an  industry 
in  the  United  States  was  materially 
injured  by  reason  of  imports  of  bicycle 
tires  and  tubes  from  Taiwan  which  the 
Department  of  Commerce  had 
determined  to  be  sold  or  likely  to  be 
sold  at  LTFV.  Accordingly,  the 
Department  of  Commerce  ordered  that 
dumping  duties  be  imposed  on  such 
imports  (49  FR  24157,  June  12, 1984). 

On  April  2, 1987,  the  Commission 
received  a  request,  pursuant  to  section 
751(b)  of  the  Tariff  Act  of  1930,  to 
review  its  affirmative  determination  in 
investigation  No.  731-TA-166,  Bicycle 
Tires  and  Tubes  from  Taiwan.  This 
request  was  filed  by  counsel  on  behalf 
of  the  Taiwan  producers  of  bicycle  tires 
and  tubes.  On  April  28, 1987,  the 
Commission  received  a  second  request, 
pursuant  to  section  751(b)  of  the  Act,  to 
review  its  affirmative  determination  in 
investigation  No.  AA1921-193,  Bicycle 
Tires  and  Tubes  from  the  Republic  of 


'  Bicycle  lires  and  tubes  are  provided  for  in  items 
772.48  and  772^7,  respectively,  of  the  Tariff 
Schedules  of  the  United  Stales. 

'  Counsel  f(3r  petitioners  in  the  Taiwan  case 
requested  that  the  Commission  revoke  the 
antidumping  older  retroactively  to  March  1. 1987.  II 
is  the  position  of  the  Commission  that  section  751|b) 
does  not  emporwer  us  to  recommend  retroactive 
revocation  to  the  Administering  Authority  (the 
Department  of  Commerce).  Nonetheless,  we  have 
notified  the  Department  of  Commerce  that  domestic 
production  of  bicycle  tires  and  lubes  terminated  as 
of  February  27,  1987. 


Korea.  This  request  was  filed  by  counsel 
on  behalf  of  Korea  Inoue  Kasai  Co.,  Ltd. 
(KIK),  a  Korean  manufacturer  and 
exporter  of  bicycle  tires  and  tubes.  Both 
requests  provided  similar  alleged 
changed  circumstances,  the  termination 
of  production  of  bicycle  tires  and  tubes 
by  the  sole  U.S.  producer,  as  of  February 
27, 1987. 

On  April  23, 1987,  the  Commission 
published  a  request  for  comments 
concerning  the  institution  of  a  section 
751(b)  review  investigation  on  bicycle 
tires  and  tubes  from  Taiwan  (52  FR 
13532).  On  May  8,  1987,  a  similar  request 
concerning  bicycle  tires  and  tubes  from 
Korea  was  published  (52  FR  16923).  in 
response  to  the  Commission's  request 
for  comments,  statements  were  filed  by 
counsel  for  petitioners  in  the  Taiwan 
case,  counsel  for  the  Bicycle 
Manufacturers  Association  of  America, 
Inc.,  Midway  Sales,  Inc.,  an  importer  of 
bicycle  tires  and  tubes  from  Taiwan, 
and  Hedstrom  Corporation,  a 
manufacturer  of  children's  bicycles. 
None  of  the  respondents  opposed  the 
requests  to  institute  review 
investigations.  In  addition  to  these 
comments,  staff  counsel  for  Carlisle 
Corporation,  the  original  domestic 
petitioner  in  both  the  Taiwan  and 
Korean  case,  submitted  a  letter  advising 
the  Commission  that  Carlisle  Tire  & 
Rubber  Co.  would  interpose  no 
objection  to  the  revocation  of  the  injury 
determination  and  dumping  finding  with 
respect  to  bicycle  tires  and  tubes  from 
Korea.  In  subsequent  telephone 
conversations  with  Commission  staff,' 
counsel  extended  his  comments  to 
include  bicycle  tires  and  tubes  from 
Taiwan. 

On  the  basis  of  the  comments  filed, 
the  Commission  instituted  investigations 
Nos.  751-TA-12  and  751-TA-13 
(effective  July  1,  1987)  and,  at  the  same 
time,  announced  its  tentative 
determinations  that  an  industry  in  the 
United  States  would  not  be  materially 
injured  or  threatened  with  material 
injury  nor  would  the  establishment  of  an 
industry  in  the  United  States  be 
materially  retarded,  by  reason  of 
imports  from  Taiwan  and  Korea  of 
bicycle  tires  and  tubes  if  the 
antidumping  orders  covering  such 
imports  were  to  be  revoked.  Notice  of 
the  institution  of  the  Commission's 
investigations  and  its  tentative 
determinations  was  given  by  posting 
copies  of  the  notice  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 


'  Telephone  conversations  between  Mr.  Timothy 
P.  O'Reilly,  staff  counsel  for  Carlisle  Corp.  and 
Daniel  Leahy.  Office  of  Investigations.  May  12. 1987 
and  July  9. 1987. 


UM  I 
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Commission.  Washington.  DC,  and  by 
publishing  the  notice  in  the  Federal 
Register  of  July  1. 1987  (52  PR  24539). 
The  notice  provided  for  a  30-day 
comment  period.  None  of  the  parties 
requested  that  a  public  hearing  be  held 
and  the  Commission  has  waived  rule 
207.21  concerning  preparation  of  a  staff 
report. 

By  order  of  the  Commission. 
Kenneth  R.  Mason. 

Sfvretary. 

Issued:  August  14.  1987, 

|FR  Doc.  87-20464  Filed  9-3-87,  845  amj 

BILUNG  CO0€  702O-02-«i 


INTERSTATE  COMMERCE 
COMMISSION 

Motor  Carriers;  Agricultural 
Cooperative  Filings;  Intent  To  Perform 
Interstate  Transportation  For  Certain 
Nonmembers;  Western  Agricultural 
Lines,  Inc. 

Date:  August  31,  1987, 

The  following  Notices  were  filed  in 
accordance  with  section  10526  (a)(5)  of 
the  Interstate  Commerce  Act.  These 
rules  provide  that  agricultural 
cooperatives  intending  to  perform 
nonmember.  nonexempt.  mterstate 


transportation  miist  file  the  Notice,  Form 
BOP  102,  with  the  Commission  within  30 
days,  of  its  annual  meetings  each  year. 
Any  subsequent  change  concerning 
officers,  directors,  and  location  of 
transportation  records  shall  require  the 
filii^  of  a  supplemental  Notice  withm  30 
days  of  such  change. 

The  name  and  address  of  the 
agricultural  cooperative  (1)  and  (2),  the 
location  of  the  records  (3),  and  the  name 
and  address  of  the  person  to  whom 
inquiries  and  correspondence  should  be 
addressed  (4).  are  published  here  for 
interested  persons.  Submission  of 
information  which  could  have  bearing 
upon  the  propriety  of  a  filing  should  be 
directed  to  the  Commissions  Office  of 
Compliance  and  Consumer  Assistance, 
Washington.  DC  20423.  The  Notices  are 
in  a  central  file,  and  can  be  examined  at 
the  Office  of  the  Secretary,  Interstate 
Commerce  Commission.  Washington, 
DC. 

(1)  Western  Agricultural  Lines,  Inc. 
4734  N.  Cornelia.  Fresno.  CA  93722, 

(2)  4734  N.  Cornelia,  Fresno,  CA  93722. 

(3)  John  Hays,  4737  N,  Cornelia, 
Fresno,  CA  93722 

Norela  R,  McGee. 
Secretary' 

[FR  Doc   87-20303  Filed  9-3-^"   8  45  am] 
BtLUMG  COO£   7t»3i-01-M 
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UM  I 


Motor  Carriers;  Intent  To  Engage  in 
Compensated  Intercorporate  Hauling 
Operations;  Gifford  Hill  &  Co.,  Inc.,  et 


This  IS  to  provide  notice  as  required 
t.y  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorpor;,te  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(h) 

A  1.  F^arent  corporation  and  address 
of  principal  office:  Gifford-Hill  & 
Company,  inc.,  P.O.  Box  47127,  Dallas, 
Te.xas  75247:  Physical  Address:  300  F. 
John  Carpenter  Freeway,  Irving,  Te.xas 
75062.  Incorporated — Delaware. 

2.  VVoUy-Owned  subsidiaries  which 
will  participate  m  the  operations  and 
address  of  their  respective  principal 
offices: 

(i)  ConAgg  Transportation,  Inc..  P.O. 
Box  47127,'Ddllas.  Texas  75247;  Physical 
Address:  300  E.  John  Carpenter 
Freeway,  Irving.  Texas  75062. 
Incorporated — Texas. 

(ii)  Gifford-Hil!  Concrete  Company, 
P.O.  Box  47127,  Dallas.  Texas  75247; 
Physical  Address:  300  E.  ]ohn  Carpenter 
F'reeway,  Irving,  Texas  75062, 
Incorporated — Texas. 

(iii|  Gifford-Hill  Materials  Company, 
P.O.  Box  47127,  Dallas,  Texas  75247; 
Physical  Address:  300  E.  [ohn  Carpenter 
Freeway.  Irving.  Texas  75062. 
Incorporated — Texas. 

B.  1.  Parent  Corporation  and  Address 
of  Principal  Office:  USG  Corp.,  101 
South  Wdcker  Drie.  Chicago,  IL  60606. 

2.  Wholly  Owned  Subsidiaries  Which 
Will  Participate  in  the  Operations  and 
States  of  Incorporation: 


Corpoiation  and  principal  office 
address 


Incorporat- 
ed in 


Unitad    States   Gypsum   Co ,     Delaware. 

101  South  Wacker  Dnve.  Chi- 
caqo  IL  60606 

Masonite    Corp ,     1     South  ^         Do. 
Wacker    Drive     Chicago,     IL  [ 
60606. 


(a)  Wood  FJt>er  inctustnes. 
Inc  1  South  Wacker 
DfivQ,  Chicago,  IL  60606. 

III.  USG  industries,  lr>c.,  101 
South  V\ acker  Drive.  Chicago, 
IL  60606. 

IV.  USG  Interiors,  Inc.,  101 
South  Wacker  Drive,  Chicago. 
IL  60606. 

(a)  Integrated  Ceilings  Inc., 
1601  lov^a  Avenue,  River- 
side, CA  92507. 

V.  L&W  Soppiy  Corp.,  1  South 
Wacker  Dfive,  Chicago,  IL 
60606 

(a)  C-S-W  Drywali  Supply 
Co.,  1  South  Wacker 
Drive.  Chicago.  IL  60606. 

(b)  Stocking  Specialists, 
Inc.,  1  South  Wacker 
Dnve,  Chicago.  IL  60606. 

VI.  A.  P,  Green  Retractortes  Co. 
Green  Boulevard,  Mexico,  MO 
65265, 

(a)  A.  Lynn  Ttx)mas  Co. 
Inc.,  10  East  Belt  Boule- 
vard, Richmond,  VA 
23225. 

(b)  A.  P.  Green  Services. 
Inc.  1250  Maplelawn 
t>ive,  Troy.  Ml  48007- 
7000 

(c)  A.  P.  Green  Refractories 
(Canada)  Ltd.,  234  Rose- 
mont  Avenue,  Weston, 
Ontario,  Canada  M9N 
3C4. 

(d)  Empire  Firebrick  Co., 
219  Murray  Street,  Fort 
Wayne,  IN  46803-2348. 


Do, 

Do. 

Do. 

Califofriia 

Delaware. 

Do 

Do. 

Do, 

Virginia 

Michigan, 

Carvada 

Indiana. 


Noreta  R.  McGee, 
Secretary.  I 

[FR  Doc.  87-20304  Filed  9-3-87;  8:45  am) 

BILUNG  COdE  7035-01-M 


[Finance  Docket  No.  31095] 

Rail  Carriers;  Exemption;  Southern 
Railway  Co.  and  Carolina  and 
Norttiwestern  Railway  Co.;  Control  and 
Acquisition;  Blue  Ridge  Railway  Co. 

Southern  Railway  Company 
(Southern)  and  Carolina  and 
Northwestern  Railway  Company 
(C&NVV)  have  filed  a  notice  of 
exemption  for  (a)  the  acquisition  by 
C&NW  fpom  Southern  of  100  percent  of 


the  capital  stock  of  Blue  Ridge  Railway 
Company  (Blue  Ridge)  and  (b)  the 
subsequent  acquisition  by  C&NW  of  the 
assets  and  properties  of  Blue  Ridge 
pursuant  to  the  liquidation  and 
dissolution  of  Blue  Ridge.  C&NW  and 
Blue  Ridge  are  wholly  owned 
subsidiaries  of  Southern.  The  transfer  of 
common  stock  and  dissolution  were  to 
occur  on  or  about  August  15,  1987.  The 
proposed  transHCtion  is  intended  to 
simplify  Southern's  corporate  structure, 
and  results  in  various  efficiencies  and 
economies. 

The  control  and  acquisition  involve  a 
transaction  within  a  corporate  family  of 
the  type  specifically  exempted  from 
prior  approval  under  49  CFR 
1180.2(d)(3).  This  transaction  will  not 
result  in  any  adverse  changes  in  the 
level  of  services  to  shippers,  or 
significant  operational  changes.  Nor  vi  ill 
it  have  any  impact  on  the  competitr. e 
balance  with  carriers  outside  the 
corporate  family. 

To  ensure  that  all  employees  who  may 
be  affected  by  the  transaction  are  given 
the  minimum  protection  afforded  under 
sections  10505(g)(2)  and  11347,  the  labor 
conditions  set  forth  in  New  York  Dock 
Ry. — Control — Brooklyn  Eastern  Dist.. 
360  I.C.C.  60  (1979),  wil  be  imposed.' 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed  at 
any  time.  The  filing  of  a  petition  to 
revoke  will  not  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
Commission  and  served  on:  ).  Gary 
Lane,  Norfolk  Southern  Corporation. 
One  Commercial  Place.  Norfolk,  VA 
23510. 

Decided:  August  13, 1987. 

By  the  Commision,  Joseph  H.  Dettmar, 
Acting  Director,  Office  of  Proceedings. 
Noreta  R.  McGee, 
Secretary. 

[FR  Doc.  87-203C5  Filed  9-3-87:  8:45  dm] 
BILLING  CODE  7035-C1-M 


'  The  Railway  Labor  Executives'  Association 
(R1£A|  filed  a  request  for  labor  protection.  Since 
this  transaction  involves  an  exemption  from  49 
U.S.C.  11343,  the  imposition  of  the  labor  protective 
condition  is  mandatory  and  il  has  been  imposed 
above. 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

[Docket  No.  67-19] 

Hearing;  James  Beale,  M.D.,  Southfield, 
Ml 

Notice  is  hereby  given  that  on  January 
30. 1987.  the  Drug  Enforcement 
Administration,  Department  of  Justice, 
issued  to  James  Beale,  M.D..  an  Order  to 
Show  Cause  as  to  why  the  Drug 
Enforcement  Administration  should  not 
revoke  your  certificate  of  registration 
AB8737009  and  deny  any  pending 
apphcations  for  registration. 

Thirty  days  having  elapsed  since  the 
said  Order  to  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administration, 
notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  on  Tuesday. 
September  29. 1987,  commencing  at  10:00 
a.m.  in  the  U.S.  Claims  Court,  717 
Madison  Place  NW.,  Washington.  DC. 
Courtroom  No.  10,  Room  309. 

Dated:  August  28. 1987. 
John  C  Lawn, 

Administrator,  Drug  Enforcement 

A  dministration. 

|FR  Doc.  87-20381  Filed  9-3-87;  a-45  am] 

BILLING  COOE  4410-0»-M 


(Docket  No.  86-90] 

Hearing;  Wilfredo  Fernandez-Vila,  M.D., 
South  Houston,  TX 

Notice  is  hereby  given  that  on 
Novem.ber  4, 1986.  the  Drug  Enforcement 
Administration.  Department  of  Justice. 
iKSued  to  Wilfredo  Fernandez-Vila, 
M.D..  an  Order  to  Show  Cause  as  to  why 
the  Drug  Enforcement  Administration 
should  not  revoke  your  DEA  Certificate 
of  Registration.  AF0912798.  and  deny 
any  pending  applications  for 
registration. 

Thirty  days  having  elapsed  since  the 
said  Order  to  Show  Cause  was  received 
by  Respondent,  and  WTitten  request  for 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administration. 
notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  commencing  at 
10:00  a.m.  on  Wednesday,  September  16, 
1987,  at  the  Harris  County  Courthouse, 
LaPort  Annex,  117  East  Avenue-A, 
LaPort.  Texas. 

Dated:  August  28, 1987. 
|ohn  C.  Lav\ii, 

Administrator,  Drug  Enforcement 

Administration. 

|FR  Doc.  87-20382  Filed  9-3-87:  8.45  am] 

BILLING  COOE  4410-0»-M 


[Docket  No.  86-93] 

Hearing;  Leo  R.  Miller,  M.D.,  New  York, 
NY 

Notice  is  hereby  given  that  on 
December  10,  1986.  the  Drug 
Enforcement  Administration, 
Department  of  Justice,  issued  to  Leo  R. 
Miller.  M.D..  an  Order  to  Show  Cause  as 
to  why  the  Drug  Enforcement 
Administration  should  not  revoke  your 
certificate  of  registration  AM1852474 
and  deny  any  pending  applications  for 
registration. 

Thirty  days  having  elapsed  since  the 
said  Order  to  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administration, 
notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  on  Wednesday, 
September  9,  1987,  commencing  at  10:00 
a.m.  in  the  US.  Claims  Court.  717 
Madison  Place  N'W,.  Washington.  DC. 
Courtroom  No.  10.  Room  309. 

Dated:  August  28.  1987. 
|ohii  C  Lawn, 

Administrator  Drug  Enforcement 

Administration. 

[PR  Doc.  87-20383  Filed  09-3-87;  8:45  am] 
BILUNG  COOE  4410-0»-«i 


[Docket  No.  86-86] 

Gil  E.  Padio,  M.D.,  Jenkintown,  PA 
Hearing; 

Notice  is  hereby  given  that  on 
October  16, 1986,  the  Drug  Enforcement 
Administration.  Department  of  Justice, 
issued  to  Gil  E.  Pablo.  M.D.  an  Order  to 
Show  Cause  as  to  why  the  Drug 
Enforcement  Administration  should  not 
revoke  your  DEA  Certificate  of 
Registration,  AP2427993.  and  deny  any 
pending  applications  for  registration. 

Thirty  days  having  elasped  since  the 
said  Order  to  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administration, 
notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  commencing  at 
10:00  a.m.  on  Thursday,  September  10, 
1987,  at  the  U.S.  Claims  Court,  717 
Madison  Place  NW..  Courtroom  No.  10, 
Washington.  DC. 

Dated:  August  28.  1987. 
John  C.  Lawn, 

Administrator  Drug  Enforcement 

Administration. 

(FR  Doc  87-20384  Filed  9-3-87:  8:45  am] 

BILUNO  CODE  441(M>ft-M 


[Docket  No.  87-28] 

Hearing;  Richard  T.  Robinson,  M.D., 
Detroit,  Ml 

.Notice  is  hereby  given  that  on 
February  5.  1987,  the  Drug  Enforcement 
Administration.  Department  of  Justice, 
issued  to  Richard  T.  Robinson.  M.D.,  an 
Order  to  Show  Cause  as  to  why  the 
Drug  Enforcement  Administration 
should  not  revoke  your  certificate  of 
registration  AR8810461  and  deny  an\ 
pending  applications  for  registration. 

Thirty  days  having  elapsed  since  the 
said  Order  to  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administration. 
notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  on  Tuesday. 
September  29, 1987,  commencing  at  10:00 
a.m.  in  the  U.S.  Claims  Court.  717 
Madison  Place  NW.,  Washington.  DC, 
Courtroom  No.  10.  Room  309. 

Dated:  August  28.  1987. 
John  C  Lawn, 

Administrator  Drug  Enforcement 
Administration. 

[FR  Doc.  87-20385  Filed  9-3-87:  8  45  am] 

BILJUNG  CODE  «410-0»-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[Unemployment  Insurance  Program  Letter 
No.  35-87] 

Determining  Eligibility  and  Amounts 
Payable  to  Unemployed  Self-Employed 
Individuals  Under  the  Disaster 
Unemployment  Assistance  (DUA) 
Program 

As  previously  applied,  our  Disaster 
Unemployment  Assistance  (DUA) 
position  denied  DL'.^  eligibility  to 
unemployed  seif-empioyed  individuals  if 
they  could  render  cr,y  of  their  customary 
services  in  self-employment.  A  recent 
review  of  this  matter  has  led  the 
Department  of  Labor  to  modify  this 
position  to  address  the  special 
circumstances  of  the  self-employed,  and 
to  issue  guidance  to  all  States  for  their 
use  in  determining  eligibility  and 
amounts  payable  to  unemployed  self- 
employed  individuals  under  this  revised 
position.  This  change  applies  to  all  self- 
employed  persons  and  is  effective  for  all 
major  presidentially  declared  disasters 
occurring  on  or  after  September  10. 1986. 
The  Department  has  issued  this 
modification  to  all  State  employment 
security  agencies  in  Unemployment 
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Insurance  Program  Letter  No.  35-87. 
Unemployment  Insurance  Program 
Letter  No.  35-87  is  published  below. 

Dated:  August  31.  1987. 
Roger  D.  Semerad. 

Assistunt  Secretary  of  Labor. 

August  25.  1987. 

Directive;  Unemployment  Insurance 

Program  Letter  No.  35-87. 
To:  All  state  employment  security 

agencies. 
From;  Donald  J.  Kuiick,  Admmistrator 

for  Regional  Management. 
Subject;  Disaster  Unemployment 

Assistance  (DUA),  Eligibility  for 

Partially  Unemployed  Self-Employed 

Individuals. 

1.  Purposes.  To  provide  guidance  to 
SESAs  m  determming  eligibility  and 
amounts  payable  to  unemployed  self- 
employed  individuals  under  the  DUA 
program. 

2.  References.  Section  407(a)  of  the 
Disaster  Relief  Act  of  1974  (42  U.S.C. 
5177[a)l;  20  CFR  Part  625;  and  ET 
Handbook  No.  356. 

3.  Backi^round.  Questions  have  been 
raised  concerning  the  Dep.^rtment  of 
Labor's  policy  (based  on  20  CFT^  625.5 
and  amplified  in  the  DUA  Handbook) 
that  self-employed  individuals,  such  as 
diversified  farmers,  were  not  eligible  to 
receive  DUA  if  they  could  render  any  of 
their  customary  services  in  self- 
employment.  A  recent  review  of  this 
issue  has  led  the  Department  to 
conclude  that  a  modification  of  this 
policy  is  appropriate  to  address  the 
special  circumstances  of  the  self- 
employed. 

4.  Policy  Reinterpretation.  This 
review  has  concluded  that  in  some 
cases  self-employed  individuals  can  be 
substantially  impacted  by  a  major 
disaster  even  though  they  are  still  able 
to  perform  some  of  their  customary 
services  in  self-employment.  In 
accordance  with  20  CFR  625.1(b), 

625. 2(w),  and  625.6(d)  such  individuals, 
including  diversified  farmers,  can  be 
eligible  for  partial  DUA  payments  even 
if  they  are  still  able  to  render  some  of 
their  customary  services  in  self- 
employ  ment,  provided  their  services 
performed  in  self-employment  activity 
have  been  substantially  reduced  as  a 
direct  re.sult  of  a  major  disaster.  This 
policy  change  appliL's  to  all  self- 
employed  persons  and  is  effective  for  all 
major  presidentially  declared  disasters 
occurring  on  or  after  September  10. 1986. 

5.  Procedures.  Eligibility  for  DUA 
initially  and  on  a  continuing  basis 
depends  on  a  finding  that  the 
individual's  partial  or  total 
unemployment  has  been  caused  directly 
by  the  disaster.  In  order  for  any  self- 
employed  individual  to  establish 


eligibility  for  full  or  partial  DUA,  if  is 
first  necessary  to  determine  that  1)  the 
individual,  as  a  direct  result  of  the 
disaster,  is  unable  to  perform  any 
customary  services  in  self-employment 
or  that  the  individual's  services  have 
been  substantially  reduced;  and  2)  the 
individual's  potential  self-employment 
income  has  been  adversely  affected.  As 
soon  as  such  individuals  fully  resume 
their  customary  services  in  self- 
employment  they  are  no  longer  eligible 
for  DUA.  Each  individual's  situation 
needs  to  be  evaluated  case  by  case 
taking  these  factors  into  account. 

Once  such  an  individual  is  determined 
eligible  for  DUA  the  individual's  weekly 
benefit  amount  (WBA)  will  be 
determined  based  upon  the  self- 
employed  individual's  not  earnings  as 
shown  on  the  Federal  income  tax  return 
(usually  1040,  schedules  F  or  C  and  SE) 
for  the  year  preceding  the  beginning 
date  of  the  disaster.  The  net  earnings 
shown  would  be  used  to  determine  the 
DUA/WBA  in  accordance  with  §  625.6 
of  the  DUA  regulations.  If  if  is 
determined  that  the  individual  suffered 
a  loss  or  had  zero  net  earnings,  the 
applicant  will  be  entitled  to  the  State's 
minimum  Ul/WBA,  as  provided  in 
§  625.6(a)(4).  Since  the  WBA  must  be 
reduced  by  any  net  earnings  in  the  case 
of  partial  or  part-total  unemployment,  as 
provided  in  §  625.6(d)  of  the  regulations, 
the  applicant  for  DUA  must  file  an 
affidavit,  together  with  a  reasonable 
explanation  therefor,  stating  what  the 
individual's  anticipated  net  earnings 
will  be  for  the  taxable  year  in  which  the 
disaster  occurs.  The  individual  who 
projects  no  net  earnings  or  a  net  loss  for 
the  current  tax  year  will  be  eligible  for 
the  full  DUA/WBA  as  determined  under 
§  625.8  of  the  regulations.  If  the 
individual  projects  net  self-employment 
earnings  for  the  current  tax  year,  that 
amount  will  be  prorated  to  a  fixed 
weekly  amount  and  deducted  from  the 
WBA  for  each  week  claimed.  If  the 
prorated  net  earnings  equal  or  exceed 
the  weekly  DUA/WBA  payable  (plus 
the  earnings  allowance  applicable  under 
State  law)  the  individual  will  not  be 
eligible  for  any  DUA  payments.  If  the 
individual  projects  net  earnings  which, 
when  prorated  to  a  weekly  amount,  are 
less  than  the  weekly  DUA/WBA  (plus 
the  State  earnings  allowance)  the 
individual's  weekly  DUA  payable  will 
be  reduced  in  accordance  with  State 
law  as  prescribed  in  §  625.6(d)  of  the 
regulations. 

If  a  claimant  claims  DUA  into  a 
second  tax  year,  a  projection  of  net 
earnings  for  that  tax  year  will  also  be 
necessary.  The  above  procedures  will 
then  be  followed. 


All  projections  of  net  earnings/loss 
are  subject  to  verification  as  soon  as  the 
individual's  Federal  income  tax  return 
for  the  year  has  been  filed  with  the 
Internal  Revenue  Service.  For  all  cases 
in  which  the  claimant  is  still  in  active 
benefit  status  when  the  tax  return  is 
filed,  the  State  agency  must  require  the 
individual  to  furnish  a  copy  of  the  return 
and  make  any  necessary  adjustments  in 
the  individual's  DUA  payable. 
Overpayments  or  underpayments  shall 
be  established.  For  cases  in  which  the 
individual  is  no  longer  in  active  benefit 
status  when  the  tax  return  is  field,  the 
State  may  use  its  discretion  as  to 
whether  to  require  that  a  copy  of  the  tax 
return  be  provided.  The  State  should  be 
guided  in  its  judgment  as  to  whether  or 
not  substantial  adjustments  are  likely  to 
be  required. 

Sources  of  information  which  might 
affect  DUA  farm  claim  eleigibility,  such 
as  customary  seasonal  activities  and 
area  farming  operations,  are  the 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS  offices) 
and  the  country  extension  agents.  These 
sources  should  be  particularly  helpful  in 
determining  those  weeks  of  the  year 
when  farmers  (or  other  seasonally  self- 
employed)  normally  are  not  engaged  in 
any  of  their  customary  self-employment 
activity  and  may  not,  therefore,  be 
eligible  for  DUA. 

Also,  from  time  to  time  Congress 
passes  special  disaster  assistance 
legislation  for  farmers.  Such  legislation 
may  occur  well  after  the  occurrence  of 
the  disaster  and  could  significantly 
affect  a  DUA  applicant's  earnings  in  the 
year  of  or  the  year  following  the 
disaster.  To  keep  informed  SESAs 
should  stay  in  contact  with  county 
ASCS  officials.  In  the  event  special 
legislation  is  enacted,  active  DUA 
recipients  should  be  required  to  make  a 
new  projection  of  earnings  and  SESAs 
should  make  any  appropriate 
adjustments  to  the  DUA  amount 
payable.  Sources  of  information  on  other 
self-employment  activities  which  might 
affect  DUA  claim  eligibility  are  trade 
associations,  business  groups,  the  local 
Chamber  of  Commerce  and  the  Small 
Business  Administration  (SBA). 

When  more  than  one  family  member 
claims  DUA  based  on  the  same  self- 
employment  business,  each  individual's 
self-employment  income  must  be 
supported  by  the  last  year's  Federal 
income  tax  return(s)  showing  separate 
SE  (self-employment)  schedules.  The 
fact  that  a  husband  and  wife  simply 
filed  a  joint  tax  return  would  not  be 
sufficient  for  these  purposes.  In  these 
instances  where  more  than  one  family 
member  files  DUA  claims,  the  separate 


UM  I 


Federal  Register  /  Vol.  52.  No.  172  /  Friday,  September  4.  1987  /  Notices 


33665 


SE  schedules  should  be  used  to 
determine  the  weekly  DUA  payable 
under  Section  625.6.  When  a  husband 
and  wife  have  a  loss  or  no  net  earnings 
there  should  still  be  documentary 
evidence  that  the  individuals  operated 
as  a  partnership  for  both  to  be  eligible 
for  DUA  based  on  the  same  business.  If 
a  bona  fide  partnership  exists  a  form 
1065  should  have  been  filed  with  IRS 
and  the  scheduled  K-1  will  show  how 
the  partnership  income  or  loss  is  to  be 
allocated. 

Individuals  cease  to  be  eligible  for 
DUA  when  their  partial  or  total 
unemployment  is  no  longer  caused  by 
the  declared  disaster  or  when  they  fully 
resume  their  customary  services  in  self- 
employment  or  otherwise  are  no  longer 
partically  or  part-totally  unemployed  as 
provided  in  §  625.2(w)." 

Earlier  instructions  to  the  Regional 
Offices  conveying  this  policy 
reinterpretation  were  limited  to 
diversified  farmers.  Under  the 
circumstances,  it  is  possible  that  certain 
partially  self-employed  persons,  who 
were  not  diversified  farmers,  filed 
claims  for  DUA  and  were  denied.  If  that 
occurred,  SESAs  should  review  those 
claims  and  make  redeterminations  in 
nccordance  with  State  law. 

(3.  Action  Required.  SESA 
Administrators  should  communicate  the 
contents  of  this  UIPL  to  appropriate 
staff, 

7,  Inquiries.  Direct  questions  to  the 
appropriate  Regional  Office. 

Expiration  Date:  August  31.  1988. 
[FR  Doc.  87-20461  Filed  9-3-^7;  8:45  am] 

nUJNQ  CODE  4S10-30-M 

Labor  Surplus  Area  Classifications; 
Additions  to  List 

agency:  Employment  and  Training 
Administration,  Labor. 
action:  Notice. 

DATE:  The  additions  to  the  labor  surplus 
area  list  are  effective  September  1, 1987. 
SUMMARY:  The  purpose  of  this  notice  is 
to  announce  additions  to  the  list  of  labor 
surplus  areas. 

FOR  FURTHER  INFORMATION  CONTACr. 

William  J.  McGarrity,  Labor  Economist, 
Employment  and  Training 
Administration,  200  Constitution 
Avenue,  NW.,  Room  N4470,  Attention: 
TEESS,  Washington,  DC  20210 
Telephone:  202-535-0185. 
SUPPLEMENTARY  INFORMATION: 
Executive  Order  12073  requires 
executive  agencies  to  emphasize 


procurement  set-asides  in  labor  surplus 
areas.  The  Secretary  of  Labor  is 
responsible  under  that  Order  for 
classifying  and  designating  areas  as 
labor  surplus  areas. 

Under  Executive  Order  10582 
executive  agencies  may  reject  bids  or 
offers  of  foreign  materials  m  favor  of  the 
lowest  offer  by  a  domestic  supplier, 
provided  that  the  domestic  supplier 
undertakes  to  produce  substantially  all 
of  the  materials  in  areas  of  substantial 
unemployment  as  defined  by  the 
Secretary  of  Labor  The  preference  given 
to  domestic  suppliers  under  Executive 
Order  10582  has  been  modified  by 
Executive  Order  12260.  Federal 
Procurement  Regulations  Temporary 
Regulation  57  (41  CFR  Chapterl, 
Appendix),  issued  by  the  General 
Services  Administration  on  January  15, 
1981.  (46  FR  3519),  implements  Executive 
Order  12260.  Executive  agencies  should 
refer  to  Temporary  Regulation  57  in 
procurements  involving  foreign 
businesses  or  products  in  order  to 
assess  its  impact  on  the  particular 
procurements. 

The  Department  of  Labor  regulations 
implementing  Executive  Orders  12073 
and  10582  are  set  forth  at  20  CFR  Part 
654,  Subparts  A  and  B.  Subpart  A 
requires  the  Assistant  Secretary  of 
Labor  to  classify  jurisdictions  as  labor 
surplus  areas  pursuant  to  the  criteria 
specified  in  the  regulations  and  to 
publish  annually  a  list  of  labor  surplus 
areas.  Pursuant  to  those  regulations  the 
Assistant  Secretary  of  Labor  published 
the  annual  list  of  labor  surplus  areas  on 
March  26,  1987  (52  FR  9727), 

Subpart  B  of  Part  654  states  that  an 
area  of  substantial  unemployment  for 
purposes  of  Executive  Order  10582  is 
any  area  classified  as  a  labor  surplus 
area  under  Subpart  A.  Thus,  labor 
surplus  areas  under  Executive  Order 
12073  are  also  areas  of  substantial 
unemployment  under  Executive  Order 
10582. 

The  areas  described  below  have  been 
classified  by  the  Assistant  Secretary  of 
Labor  as  labor  surplus  areas  pursuant  to 
20  CFR  654.5(b)  (48  FR  15615  Apnl  12, 
1983)  and  are  added  to  the  list  of  labor 
surplus  areas,  effective  September  1, 
1987. 

The  following  additions  to  the  list  of 
labor  surplus  areas  are  published  for  the 
use  of  all  Federal  agencies  in  directing 
procurement  activities  and  locating  new 
plants  or  facilities. 


Signed  at  Washington.  DC,  on  August  31. 
1987 

Roger  D.  Semerad, 
Assistant  Secretary  of  Labor. 

Additions  to  the  Annual  List  of  Labor 
Surplus  Areas 

ISeplember  1.  1987| 


Ubof  Mrplui  area 

Civil  jufttdiction  included 

New  Mexico: 

Farmington 

City. 
Torrance 
County, 
Utah:  Uintah 
County. 

Farmington  City  in 
San  luan  County. 
Torrance  County. 

Uintah  County. 

|FR  Doc  87-20463  Filed  9-3-87:  8:45  am) 
BILUNC  CODE  4S10-30-M 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination; 
Decisions 

General  wage  determination  decisions 

of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3.  1931,  as 
amended  (46  Stat,  1494.  as  amended.  40 
U.S.C.  2-6a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
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federally  assisted  construction  projects 
to  labore.''S  and  mechanics  of  the 
specified  classes  engaged  on  contract 
v\'jrk  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  procedure 
thereon  prior  to  the  issuance  of  these 
determinations  as  prescribed  in  5  L'.S.C. 
533  and  not  providing  for  delay  in  the 
effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
.•\cts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  fiour  Division.  Division  of 
W.ige  Determinations,  200  Constitution 
Avenue.  NVV.,  Room  S-3504. 
Washington,  DC  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume,  State,  and  page 
number{s).  Dates  of  publication  in  the 


Federal  Register  are  in  parenthest^s 
following  the  decisions  being  modified. 

Volume  I      I 

Alabama:      | 

AL87-17  (January  2, 1987)— pp.  36-37 
Connecticut: 

CT87-1  (January  2. 1987)— pp.  70-71 
Florida: 

FL87-17  (January  2. 1987)— pp.  154-155 
New  Jersey: 

NJ87-3  (January  2. 1987)— p.  640 
New  York: 

NY87-3  (January  2. 1987)— pp.  704-707 

Volume  II 

Indiana:        I 
IN87-2  (Jatuary  2. 1987)— p,  251 

IN87-3  (January  2. 1987)— pp.  268-269 

1N87-4  (January  2, 1987)— p.  281 

IN87-5  (January  2, 1987)— p.  292 

IN87-6  (January  2. 1987)— p.  302 
New  Mexico: 

NM87-1  (January  2, 1987)— p.  695 
Ohio: 

OH87-29  (January  2, 1987)— p.  846 

TX87-12  (January  2, 1987)— p.  952 
Volume  III  1 

Alaska:        " 

AK87-1  (January  2. 1987}— p.  2 
California: 

CA87-2  (January  2, 1987)— p.  46-62d. 
Montana: 

MT87-1  (January  2, 1987)— p.  165 
North  Dakota: 

ND87-3  (January  2, 1987}— p,  230 
Utah: 

UT87-1  (January  2. 1987)— pp.  308-314 

UT87-3  (January  2, 1987)— pp.  320-328 

General  Wage  Determination 

Publication 


General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  Country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington.  DC  20402,  (202)  783- 
3238 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes. 


arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington.  DC.  This  28th  Day 
of  August  1987. 
Alan  L.  Moss, 

Director.  Division  of  Wage  Determinations. 
[PR  Doc.  87-20218  Filed  9-3-87:  8:45  am] 

BILUNG  CODE  4510-27-M 


Pension  and  WeMare  Benefits 
Administration 

[Prohibited  Transaction  Exemption  87-82; 
Exemption  Application  No.  D-6725  et  aU] 

Grant  of  Individual  Exemptions; 
Wichita  Falls  Clinic  et  al. 

agency:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Grant  of  individual  exemptions. 

SUMIMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary'  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  stHtement  of  the  facts 
and  representations.  The  applications 
have  been  available  for  public 
inspection  at  the  Department  in 
Washington,  DC.  The  notices  also 
invited  interested  persons  to  submit 
comments  on  the  requested  exemptions 
to  the  Department:  In  addition  the 
notices  stated  that  any  interested  person 
might  submit  a  written  request  that  a 
public  hearing  be  held  (where 
appropriate).  The  applicants  have 
represented  that  they  have  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  public 
comments  and  no  requests  for  a  hearing, 
unless  otherwise  stated,  were  received 
by  the  Department. 

The  notices  of  pendency  were  issued 
and  the  exemptions  are  being  granted 
solely  by  the  Department  because, 
effective  December  31,  1978,  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713,  October  17, 1978)  transferred 
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the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  tyf)e 
proposed  to  the  Secretary  of  Labor. 
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Statutory  Findings 

In  accordance  with  section  408(a]  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 
April  28, 1975),  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Wichita  Falls  Clinic  Employees  Profit 
Sharing  Plan  and  Trust  (the  Plan), 
Located  in  Wichita  Falls,  TX 

[F*rohibited  Transaction  Exemption  87-82; 
Exemption  Application  No.  I>-6725] 

Exemption 

The  restrictions  of  section  406(a),  406 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  proposed 
cash  sale  by  the  Plan  of  certain 
improved  real  property  (the  Real 
Property)  to  an  acquiring  partnershp, 
which  is  a  party  in  interest  with  respect 
to  the  Plan,  provided  the  sales  price  is 
the  greater  of  the  fair  marlcet  value  of 
the  Real  Prof)erty  or  the  historical  costs 
incurred  by  the  Plan  in  its  ownership  of 
the  Real  Property. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  publfehed  on  July  6, 
1987  at  52  FR  25323. 

For  Further  Information  Contact:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  523-8883.  (This  is  not  a 
toll-free  number.) 

Steven  Sohmer,  Inc.  Defined  Benefit 
Pension  Plan  (the  Plan),  Located  in  Los 
Angeles,  CA 

(Prohibited  Transaction  Exemption  87-83; 
Exemption  Application  No.  D-7027J 

Exemption 

The  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 


to  the  contribution  of  a  copyright 
interest  by  Steve  Sohmer  to  the  Plan.' 

For  a  more  complete  statement  of  the 
facts  and  representations  supportmg  the 
Departments  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  July 
17,  1987  at  52  FR  27084. 

For  Further  Information  Contact: 
David  Lurie  of  the  Department, 
telephone  (202)  523-«194.  (This  is  not  a 
toll-free  number) 

Mortgage  &  Real  Estate  Class  of  John 
Hancock  Separate  Account  No.  1  (the 
Fund),  Located  in  Boston,  Massachusetts 

[Prohibited  Transaction  Exemption  87-64: 
Exemption  Application  No.  D-7053J 

Exemption 

The  restrictions  of  section  406(a),  406 
(b)(1)  and  (b1(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  49"4(c)(l)  (A)  through"(E]  of  the 
Code,  shall  not  apply,  effective  March 
31,  1987,  to  the  sale  of  certain  mortgage 
and  real  estate  investments  by  the  fund 
to  the  General  Account  of  John  Hancock 
Mutual  Life  Insurance  Company,  a  party 
in  interest  with  respect  to  plans 
participating  in  the  Fund,  provided  that 
the  terms  of  sale  were  not  less  favorable 
to  the  Fund  than  those  terms  obtainable 
in  an  arm's-length  transaction  with  an 
unrelated  party  at  the  time  of  execution 
of  the  transaction. 

For  a  more  complete  stafem.ent  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  |uly 
17,  1987  at  52  FR  27084, 

Effective  Date:  March  31. 1987. 

For  Further  Information  Contact:  Alan 
H.  Levitas  of  the  Department,  telephone 
(202)  523-«194.  (This  is  not  a  toll-free 
number.) 

Iron  Workers  Local  No.  25  Pension  Fund 
(the  Plan),  Located  in  Bumingham, 
Michigan 

(Prohibited  Transaction  Exemption  87-85: 
Exemption  Application  No.  D-7090] 

Exemption 

The  restrictions  of  section  406(a)  and 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through"(E)  of  the 
Code,  shall  not  apply  to  the  cash 
purchase  of  a  certain  parcel  of  land  (the 


'  Since  Mr.  Sohmer  is  the  sole  shareholder  of 
Steve  Sohmer.  Inc  and  is  th*  sole  participant  in  the 
Plan,  there  is  no  lu.nsdiction  under  Titie  1  of  the  Act 
pursuant  to  29  CFR  2S10.3-3(b).  However,  there  is 
iurisdiction  under  title  II  of  the  Act  pursuant  to 
section  4975  of  the  Code. 


Land)  by  the  Plan  from  Local  .\o.  25, 
International  Association  of  Bridge, 
Structural  and  Ornamental  Iron 
Workers.  AFL-CIO  (the  Union),  a  party 
in  interest  with  respect  to  the  Plan, 
provided  the  terms  of  the  transaction 
are  at  least  as  favorable  to  the  Plan  as 
those  the  Plan  could  obtain  in  a  similar 
transaction  with  an  unrelated  party. 

For  a  more  complete  statement  of  the 
facts  and  representatio.ns  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  June 
5.  1987.  at  52  FR  21394, 

Written  Comments  Received 

The  Department  has  received  four 
written  comments  regarding  the 
proposed  exemption.  No  requests  for  a 
hearing  were  received  Two  of  the 
comments  were  in  favor  of  granting  the 
proposed  exemption,  and  two  were 
opposed. 

One  of  the  comments  in  favor  of 
granting  the  proposed  exemption 
expresses  the  view  that  building  a  fringe 
benefit  fund  office  building  on  the  Land 
would  benefit  Plan  participants,  who 
now  must  drive  from  the  union  hall  to 
the  current  offices  of  the  fringe  benefit 
funds, ^ 

One  of  the  comments  opposed  to 
granting  the  proposed  exemption 
expressed  the  view  that  Union  members 
were  being  misled  because  when  land 
was  purchased  for  the  new  union  hall, 
this  commentator  had  received  the 
impression  that  the  new  union  hall 
would  also  house  the  fringe  benefit  fund 
offices,  credit  union,  and  ail  Union- 
related  functions.  The  other  comment 
opposed  to  granting  the  proposed 
exemption  expressed  the  opinion  that 
the  proposed  purchase  price  was 
outrageously  overpriced. 

In  response  to  the  first  adverse 
comment,  the  applicants  represent  that 
since  the  purchase  of  the  Union  property 
by  the  Union,  there  was  never  any 
serious  consideration  given  to  the 
construction  of  one  m.ain  facility  in 
which  the  Plan  would  lease  space  from 
the  Union,  The  applicants  point  out  that 
the  Plan  trustees  have  secured  the 
expert  advice  of  both  a  comm.ercial  real 
estate  appraiser,  as  well  as  the  auditors 
for  the  Plan,  in  an  attem.pt  to  determine 
whether  or  not  the  purchase  of  the  Land 
from  the  Union  and  the  subsequent 
construction  of  the  fringe  benefit  fund 
office  building  *  would  adversely  affect 


'  As  mentioned  in  the  notice  of  proposed 

exemption,  this  exemption  does  not  cover  the 
proposed  construction  of  the  fringe  benefit  office 
buildiDg  on  the  L,8nd, 
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the  Plan's  ability  to  meet  its  future 
obligations  for  vested  participants. 

The  applicants  assert  that  based  upon 
the  advice  of  the  independent  real  estate 
appraiser,  it  is  readily  apparent  that  the 
proposed  purchase  of  the  Land  will  be  a 
prudent  investment  of  Plan  assets.  In 
addition,  an  exhaustive  study  by  the 
Plan  auditors  has  indicated  that  the 
purchase  and  the  future  construction 
will  not  have  any  negative  impact  upon 
the  Plan's  ability  to  pay  present  or 
future  benefits.  The  applicants  express 
the  hope  that  the  above  commentators' 
apprehensions  should  be  somewhat 
eased  by  the  thoroughness  of  the 
investigation  and  preparation  by  the 
Plan  concerning  the  proposed  purchase, 
as  well  as  the  independent  analysis  of 
the  independent  fiduciary.  Mr. 
VVoodbeck,  who  is  familiar  with  such 
transactions  and  has  longstanding 
expertise  in  the  fields  of  both 
construction  and  fiduciary  investments 
under  the  Act. 

In  response  to  the  second  adverse 
comment,  the  applicants  point  out 
further  that,  notwithstanding  the  opinion 
of  that  commentator,  the  Plan  trustees 
hiive  secured  an  appraisal  by  an 
independent  real  estate  appraiser  who 
has  attested  to  the  fact  that  the  market 
value  of  the  Land  far  exceeds  the 
purchase  price  which  the  Plan  proposes 
to  pay  for  the  Land.  The  applicants 
anticipate  that  if  the  proposed 
exemption  is  granted,  at  the  time  of  the 
closing  on  the  Land,  its  market  value 
will  have  appreciated  even  more  than 
that  indicated  in  the  independent 
appraisal.  However,  the  applicants 
represent  that  in  no  event  will  the  Plan 
be  required  to  pay  any  monies  in  excess 
of  535,595.00  or.  if  less,  the  fair  market 
value  of  the  Land  on  the  purchase  date, 
as  determined  by  Mr.  Woodbeck. 

After  considering  the  entire  record. 
the  Department  has  determined  that  the 
exemption  should  be  granted  as 
proposed. 

For  Further  Information  Contact:  Mrs. 
Miriam  Freund  of  the  Department, 
telephone  (202)  523-8194.  (This  is  not  a 
tool-free  number.) 

Emanuel  Klimpl  Pension  Plan  (the  Plan), 
Located  in  New  York,  New  York 

(Prohibited  Transaction  Exemption  87-86; 
F.xemption  Application  No.  0-7162) 

Exemption 

The  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c]|l)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  contribution  to  the  Plan  of  certain 
stock  warrants  (the  Warrants)  of  Arlen 
Corporation  (Arlen)  by  Emanuel  Klimpl, 
a  disqualified  person  with  respect  to  the 


Plan,  provided  that:  (1)  The  Warrants 
are  valued  at  their  fair  market  value  at 
the  time  contributed,  and  (2)  the 
Warrants,  together  with  certain 
promissory  notes  of  Arlen  (the  Arlen 
Notes),  represent  in  the  aggregate  no 
more  than  10%  of  the  total  assets  of  the 
Plan  at  the  time  of  contribution  of  either 
the  Warrants  or  the  Arlen  Notes. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  July 
17, 1987  at  52  PR  27090. 

For  Further  Information  Contact:  Mr. 
E.F.  Williams  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of.  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transitional  rules.  Furthermore,  the  fact 
that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction, 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 


UM  I 


Signed  at  Washington.  DC,  this  1st  day  of 
September  1987. 
Elliot  I.  Daniel, 

Associate  Director  for  Regulations  and 
Interpretations.  Pension  and  Welfare  Benefits 
Administration.  U.S.  Department  of  Labor. 

(FR  Doc.  87-20481  Filed  9-3-87:  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (87-70)1 

NASA  Advisory  Council  (NAC),  Space 
Applications  Advisory  Committee 
(SAAC);  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92^63,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Space 
Applications  Advisory  Committee. 
DATE  AND  TIME:  September  22. 1987,  9 
a.m.-5  p.m.;  September  23, 1987,  8:30 
a.m.-2:30  p.m.;  and  September  24, 1987, 
8:30  a.m.-10:30  a.m. 
ADDRESS:  NASA  Headquarters,  600 
Independence  Avenue  SW., 
Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Ray  J.  Arnold,  Code  EE.  .National 
Aeronautics  and  Space  Administration, 
Washington.  DC  20546  (202/453-1707). 
SUPPLEMENTARY  INFORMATION:  The 

NAC  Space  Applications  Advisory 
Committee  consults  with  and  advises 
the  Council  and  NASA  on  plans 
currently  in  progress  and 
accomplishments  for  NASA's  Space 
Applications  programs.  The  Committee 
is  chaired  by  Mr.  Leonard  Jaffe  and  is 
composed  of  32  members.  The 
Committee  operates  both  through  a 
number  of  informal  subcommittees  and 
as  a  whole.  The  agenda  which  follows 
include  all  Committee  and 
Subcommittee  sessions.  The  Full 
Committee  meeting  will  be  closed 
Wednesday.  September  23,  from  1  p.m. 
until  2:30  p.m.,  to  discuss  and  evaluate 
the  qualifications  of  candidates  being 
considered  for  membership  on  the 
committee.  Such  discussions  would 
invade  the  privacy  of  the  individuals 
involved.  Since  these  sessions  will  be 
concerned  with  matters  listed  in  5  U.S.C. 
552b(c)(6),  it  has  been  determined  that 
the  meeting  will  be  closed  to  the  public 
for  this  period  of  time.  The  remainder  of 
the  meeting  will  be  open  to  the  public  up 
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to  the  seating  capacity  of  the  rooms.  It  is 
imperative  that  the  meeting  be  held  on 
these  dates  to  accommodate  the 
scheduhng  priorities  of  the  key 
participants. 

Type  of  Meeting:  Open— except  for 
closed  session  as  noted  in  the  agenda 
below. 

Agenda 

September  22, 1987. 

Communications  Subcommitte — Mars 

Room,  Holiday  Inn-Capitol 
9  a.m. — Review  status  of 

Communication  Division  program 

and  structure. 
1  p.m. — Develop  recommendations  to 

NASA  for  future  activities. 
4:30  p.m.— Adjourn. 
Information  Systems  Subcommittee — 

Room  770,  Capitol  Gallery  East 

9  a.m. — Introduction  and  Discussion 
of  SAAC  concerns. 

9:30  a.m. — Proxmire  Response  Status 

Update. 
10:30  a.m.— Space  Station  Information 

System. 
1  p.m. — Technical  and  Management 

Information  System. 
2:30  p.m. — Space  Station  Software 

Support  Environment. 
3:45  p.m. — General  Discussion. 
4:30  p.m. — Adjourn. 
Remote  Sensing  Subcommittee— ]upiteT 

Room,  Holiday  Inn-Capitol 

10  a.m. — Earth  Science  and 
Applications  Division  Management. 

10:30  a.m. — Implementation  of 
Applications  Research  Program. 

11  am —Update  on  Landsat  Program 
Status. 

1:30  p.m. — Discussions  on  the  linkage 
between  Earth  System  Science 
Program  and  Applications  Research 
Program. 

4  p.m. — Develop  Rerx)mmendations 
for  Chairman  of  SAAC. 

5  p.m. — Adjourn. 

September  23,  1987. 

Full  Committee— Room  226A,  NASA 
Headquarters  Building 

8:30  a.m. — Introduction  and  Review  of 
Agenda. 

9  a.m. — Subcommittee  Reports  and 
Presentations  of  rV88  VVorkplans: 
Communications.  Information 
Systems,  Microgravity  and  Remote 
Sensing. 

n  a.m.— Status  of  OSSA  Programs. 

1  p.m. — Closed  Session. 

2:30  p.m. — Adjourn. 

September  24. 1987. 

Remote  Sensing  Subcommittee — Jupiter 
Room,  Holiday  Inn-Capitol 
8:30  a.m. — Development  of  a 

Constituency  for  the  Applications 


Research  Program, 
9.30  a.m. — Development  of 

Recommendations  for  Chairman  of 

SAAC. 
10:30  a, m.— Adjourn. 
Richard  L.  Daniels, 

Advisory  Commjttee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

August  28,  1987. 

[FR  Doc,  87-20357  Filed  9-3-B7;  8:45  am] 

BILLING  CO0£  7510-01-M 

1  Notice  (87-71)1 

NASA  Advisory  Council  (NAC),  Space 
System,  and  Technology  Advisory 
Committee  (SSTAC);  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
ACTION:  .Notice  of  meeting. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92--}63.  as  amended,  the  .National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council.  Space  Systems 
and  Technology  Advisory  Committee. 
.Ad  Hoc  Team  on  Photonics. 
DATE  AND  TIME:  September  30,  1987,  8:15 
a.m.  to  5  p.m. 

ADDRESS:  Room  625,  Federal  Office 

Building  lOB,  NASA  Headquarters, 
Washington.  DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT; 

.Ms.  Anemane  DeYoung.  Office  of 
.Aeronautics  and  Space  Technology, 
National  Aeronautics  and  Space 
.Administration.  Washington,  DC  20546, 

202/453-2969. 

SUPPLEMENTARY  INFORMATION:  The 

.NAC  Space  Systems  and  Technology 
Advisory  Committee  [SSTAC]  was  " 
established  to  provide  overall  guidance 
and  direction  to  the  Office  of 
Aeronautics  and  Space  Technology 
(O.AST).  Special  ad  hoc  teams  were 
formed  to  address  specific  topics.  The 
Ad  Hoc  Team  on  Photonics,  chaired  by 
Dr.  Stanley  Weiss,  is  compnsed  often 
members.  The  meeting  will  be  open  to 
the  public  up  to  the  seating  capacity  of 
the  room  (approximately  30  persons 
including  the  team  members  and  other 
participants). 

Type  of  Meeting:  Open. 

AGENDA: 

September  30.  1907 

8:15  a.m. — Introduction. 

8:30  a.m.— Review  of  .N,-\S.A  Photonics 

Program. 
11  a.m. — Discussion  of  Photonics 

Program. 


5  p.m. — .'\djoum. 

Richaxd  L.  Daiueis, 

Advisory  Committee  Management  Officer. 

National  Aeronautics  and  Space 

A  dministration. 

August  28,  1987. 

(FR  Doc.  87-20358  Filed  9-J-87;  8:45  araj 

BILLING  CODE  7i^a-0t■M 


I  Notice  (87-72)) 

Intent  To  Grant  a  Partially  Exclusive 
Patent  Llcen»e;  BFGoodrich  Co. 

AGENCY:  National  Aeronautics  and 

Spcice  .Administration. 

ACTION:  .Notice  of  Intent  to  Grant  a 
Patent  License. 


summary:  N.\SA  hereby  gives  notice  of 
intent  to  grant  to  BFGoodrich  Company, 
of  Uniontown.  Ohio,  a  combined 
partially  exclusive  and  nonexclusive 
license  to  practice  the  invention 
described  in  United  States  Patent  No. 
4.690,353,  Entitled  "Electro-Expulsive 
Separation  System."  which  issued  on 
September  1.  1987:  N.AS.A  Case  No. 
ARC-11, 613-1.  This  invention  relates  to 
a  novel  system  for  separating  a  solid 
body  from  the  surface  of  a  resilient 
member.  It  utilizes  very  high  repulsive 
forces  to  impact  rapid  expulsive 
movements  to  a  flexible  elastomeric 
member.  The  forces  are  ge.Teraled  by 
overlapping  conducbve  members  that 
receive  a  very  high  instantaneous 
current  pulse  from  a  power  storage  unit. 
The  forces  distend  the  elastomeric 
member  and  separate  the  eiastomenc 
member  from  a  solid  bcxiy  t.*iereon  The 
invention  is  useful  for  separat;nK  ice 
gathered  on  a  substrate,  and  it  is 
particularly  useful  for  aircrafted  deicing 
applications.  It  relates  to  an  aircraft 
deicing  system  which  does  not  require 
stretching  of  the  aircraft  structural 
members  themselves  in  order  to 
dislodge  the  accreted  ice.  Most 
especially,  it  relates  to  such  a  system 
that  can  be  provided  as  a  retrofit  on 
existing  aircraft. 

The  proposed  partially  exclusive 
license  will  contain  a  field  of  use 
limitation  which  will  limit  it  to 
aeronautical  deicing  applications. 
Additionally,  it  will  be  for  a  limited 
number  of  years,  royalty-bearir^g. 
revocable,  and  will  contain  appropriate 
terms  and  conditions  to  be  negotiated  in 
accordance  with  the  N.AS.A  Patent 
Licensing  Regulations.  14  CFR  Part  1245. 
Subpart  2.  The  proposed  nonexclusive 
license  will  be  for  all  fields  of  use. 
However,  the  nonexclusive  license  may 
provide  that  after  termination  of  a 
period  specified  in  the  license 
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agreement,  NASA  may  restrict  the 

license  to  the  fields  of  use  or  geographic 
areas,  or  both,  in  which  the  licensee  has 
brought  the  invention  to  practical 
application  and  continues  to  make  the 
benefits  of  the  invention  reasonably 
acc:essible  to  the  public.  However,  such 
restrictions  shall  be  made  only  in  order 
to  grant  an  exclusive  or  partially 
exclusive  license  in  accordance  vith  the 
NASA  Patent  Licensing  Regulations. 
The  nonexclusive  license  will  also  be 
royalty-bearing,  revocable,  and  will 
contain  other  appropriate  terms  and 
conditions  to  be  negotiated. 

NAS,A  will  negotiate  the  terms  and 
conditions  and  grant  the  license  unless, 
within  60  days  of  the  date  of  this  Notice, 
the  Director  of  Patent  Licensing  receives 
written  objections  to  the  grant,  together 
With  supporting  documentations.  The 
Director  of  Patent  Licensing  will  review 
all  written  responses  to  the  Notice  and 
then  recommend  to  the  Associate 
General  Counsel  (Intellectual  Property) 
whether  to  grant  the  license. 

DATE:  Comments  to  the  notice  must  be 
received  by  November  3,  1987. 
ADDRESS:  .National  Aeronautics  and 
Space  Administration,  Code  GP, 
Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Harry  Lupuloff,  (202)  453-2430. 

Date:  August  28,  1987. 
John  E.  O'Brien, 

General  Counsel. 

(FR  Doc.  87-20359  Filed  9-3-8':  8:45  am) 

BILLING  COD£  7510-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  .National  Endowment  for  the 
Humanities,  NFAH. 
action:  Notice. 

summary:  The  National  Endowment  for 
the  Humanities  (NEH)  has  sent  to  the 
Office  of  Management  and  Budget 
(0MB)  the  following  proposals  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
DATES:  Comment  on  this  information 
collection  must  be  submitted  on  or 
before  October  5, 1987. 
ADDRESSES:  Send  comments  to  Ms. 
Ingrid  Foreman,  Management  Assistant, 
•National  Endowment  for  the 
Humanities,  Administrative  Services 
Office,  Room  202,  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506, 
(202)  786-0233  and  Ms.  Elaina  Norden, 
Office  of  Management  and  Budget,  New 


Executive  Office  Building,  726  Jackson 
Place,  NW.,  Room  3208,  Washington,  DC 
20503,  (202)  395-6880. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Ingrid  Foreman,  National 
Endowment  for  the  Humanities, 
Administrative  Services  Office,  Room 
202, 1100  Pennsylvania  Avenue,  NW., 
Washington,  DC  20506  (202)  786-0233 
from  whom  copies  of  forms  and 
supporting  documents  are  available. 
SUPPLEMENTARY  INFORMATION:  All  of  the 
entries  are  grouped  into  new  forms, 
revisions,  or  extensions.  Each  entry  is 
issued  by  NEH  and  contains  the 
following  information:  (1)  The  title  of  the 
form;  (2)  the  agency  form  number,  if 
applicable;  (3)  how  often  the  form  must 
be  filed  out;  (4)  who  will  be  required  or 
asked  to  report;  (5)  what  form  will  be 
used  for;  (6)  en  estimate  of  the  number 
of  responses;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  fill  out  the 
form.  None  of  these  entries  is  subject  to 
44  U.S.C.  35(M(h). 

Category  Extension 

Title:  NEH — ^Division  of  Fellowships  and 
Seminars — Guidelines  and 
Application  Instructions  for  Directors, 
Summer  Seminars  for  College 
Teachers  program 

Form  Number:  3136-0093 

Frequency  of  collection:  Collection 
occurs  once  yearly,  according  to 
individual  program  application 
deadline. 

Respondents:  University  faculty 

Use:  The  guidelines  and  application 
instructions  provide  direction  for 
preparing  narrative  and  budgetary 
parts  of  applications  for  grant  funds 
and  request  additional  information 
regarding  grants  recently  received  by 
applicants. 

Estimated  number  of  respondents:  780 

Estimated  hours  for  respondents  to 
provide  information:  1,794 

Title:  NEH — Division  of  Fellowships  and 
Seminars — Guidelines  and 
Application  Instructions  for 
Participants,  Summer  Seminars  for 
College  Teachers  program 

Form  Number:  3136-0096 

Frequency  of  collection:  Collection 
occurs  once  yearly,  according  to 
individual  program  application 
deadline. 

Respondents:  College  faculty  and 
independent  scholars 

Use:  The  guidelines  and  application 
instructions  provide  direction  for 
preparing  narrative  and  budgetary 
parts  of  applications  for  grant  funds 
and  request  additional  information 
regarding  grants  recently  received  by 
applicants. 

Estimated  number  of  respondents:  5,935 


Estimated  hours  for  respondents  to 

provide  information:  17,805 
Thomas  Kingston, 
Assistant  Chairman  for  Programs. 
[FR  Doc.  87-20428  Filed  9-3-87.  8:45  am] 
BILLING  CODE  7S36-01-M 


Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  National  Endowment  for  the 
Humanities,  NFAH. 
ACTION:  Notice.    I 

SUMMARY:  The  National  Endowment  for 
the  Humanities  (NEH)  has  sent  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposals  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

DATES:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  October  5.  1987. 

ADDRESSES:  Send  comments  to  Ms. 
Ingrid  Foreman,  Management  Assistant, 
National  Endowment  for  the 
Humanities.  Administrative  Services 
Office,  Room  202. 1100  Pennsylvania 
Avenue.  NW.,  Washington,  DC  20506 
(202-786-0233)  and  Ms.  Elama  Norden, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  726  Jackson 
Place,  NW.,  Room  3208,  Washington.  DC 
20503  (202-395-6880). 

FOR  FURTHER  INFORMATION  CONTACT! 

Ms.  Ingrid  Foreman.  .National 
Endowment  for  the  Humanities, 
Administrative  Services  Office,  Room 
202, 1100  Pennsylvania  Avenue,  NW.. 
Washington,  DC  20506  (202-786-0233) 
from  whom  copies  of  forms  and 
supporting  documents  are  available. 

SUPPLEMENTARY  INFORMATION:  All  of  the 

entries  are  grouped  into  new  forms, 
revisions,  or  extensions.  Each  entry  is 
issued  by  NEH  and  contains  the 
following  information:  (1)  The  title  of  the 
form;  (2)  the  agency  form  number,  if 
applicable;  (3)  how  often  the  form  must 
be  filled  out;  (4)  who  will  be  required  or 
asked  to  report;  (5)  what  form  will  be 
used  for;  (6)  an  estimate  of  the  number 
of  responses;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  fill  out  the 
form.  .None  of  these  entries  is  subject  to 
44  U.S.C.  3504(h). 

Category:  Revision 

Title  I;  NEH  Challenge  Grant  Guidelines 
and  Application  Instructions  Form 
Numbers  Not  Applicable 
Frequency  of  Collection:  Annually 
Respondents:  Applicants  for  Challenge 
Grants 


UM  I 
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Estimated  number  of  respondents:  195 

annually 
Estimated  hours  for  respondents  to 

provide  information:  45  hours  per 

respondent  annually 
Thomas  Kingston, 
Assistant  Chairman  for  Programs. 
|FR  Doc.  87-20429  Filed  9-3-87;  8:45  am] 

BILLING  CODE  7536-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Task  Force  on  Women,  Minorities  and 
the  Handicapped  in  Science  and 
Technology;  Meeting  and  Public 
Hearing;  Correction 

September  2. 1987. 

Correction  of  address  of  public 
hearing  on  page  32086  of  August  25,  1987 
edition  of  Federal  Register; 
Name:  Task  Force  on  Women. 

Minorities  and  the  Handicapped  in 

Science  and  Technology 
Date  and  Time:  September  22,  1987,  9:30 

am — 4:45  pm 
Place:  Conference  Center,  University  of 

New  Mexico.  1634  University 

Boulevard,  NE.,  Albuquerque,  New 

Mexico 
Sue  Kemnitzer, 
Executive  Director. 
[PR  Doc.  87-20521  Filed  9-3-87:  8:45  amj 

BILLING  CODE  7555-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

f  Docket  No.  030-08280;  Licensee  No.  52- 
14939-011 

Order  Imposing  Civil  Monetary 
Penalty;  Centro  Oftamologico 
Metropolitano 

hi  the  matter  of  Centro  Oftamologico 
Metropolitano,  San  ]uan,  PR  00922. 

I 

Centro  Oftalmologico  Metropolitano 
(licensee)  is  the  holder  of  materials 
License  No.  52-14939-01  (license)  issued 
by  the  Nuclear  Regulatory  Commission 
(NRC/Commission)  on  August  16.  1982. 
The  license  authorizes  the  licensee  to 
employ  the  use  of  a  strontium-90  eye 
applicator  for  the  superficial  treatment 
of  eye  disease  in  accordance  with  the 
conditions  specified  therein. 

II 

A  routine  inspection  of  the  licensee's 
activities  was  conducted  on  April  14, 
1987.  The  results  of  this  inspection 
indicated  that  the  licensee  had  not 
conducted  its  activities  in  full 
compliance  with  NRC  requirements.  A 
written  Notice  of  Violation  and 


Proposed  Imposition  of  Civil  Penalty 

was  served  upon  the  licensee  by  letter 
dated  June  24, 1987.  The  notice  states 
the  nature  of  the  violations,  the 
provisions  of  the  NRC's  requirements 
that  the  licensee  had  violated,  and  the 
amount  of  the  civil  penalty  proposed  for 
the  violations.  The  licensee  responded 
to  the  Notice  of  Violation  and  Proposed 
Imposition  of  Civil  Penalty  by  letter 
dated  June  29, 1987. 

Ill 

After  consideration  of  the  licensee's 
response  and  the  statement  of  fact, 
explanations,  and  argument  for 
mitigation  contained  therein,  the  Deputy 
Executive  Director  for  Regional 
Operations  has  determined,  as  set  forth 
in  the  appendix  to  this  Order,  that  the 
violations  occurred  as  stated  and  that 
the  penalty  proposed  for  the  violations 
designated  in  the  Notice  of  Violation 
and  Proposed  Imposition  of  Civil 
Penalty  should  be  imposed. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (Act),  42  U.S!C. 
2282,  and  10  CFR  2.205.  It  is  hereby 
ordered  Thai. 

The  licensee  pay  a  civil  penalty  in  the 
amount  of  Seven  Hundred  Fifty  Dollars 
(S7.50)  within  30  days  of  the  date  of  this 
Order,  by  check,  draft,  or  money  order, 
payable  to  the  Treasurer  of  the  United 
States  and  mailed  to  the  Director.  Office 
of  Enforcement.  U.S.  Nuclear  Regulatory 
Commission,  Attn:  Document  Control 
Desk,  Washmgton,  DC  20555, 

The  licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
A  request  for  a  heanng  should  be  clearly 
marked  as  a  "Request  for  an 
Enforcement  Heanng"  and  shall  be 
addressed  to  the  Director.  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission.  Attn;  Document  Control 
Desk.  Washington,  DC  20555,  with  a 
copy  to  the  Regional  Administrator, 
Region  II. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  licensee  fails  to  request  a 
hearing  within  30  days  of  the  date  of  this 
Order,  the  provisions  of  this  Order  shall 
be  effective  without  further  proceedings. 
If  payment  has  not  been  made  by  that 
time,  the  matter  may  be  referred  to  the 
Attorney  General  for  collection. 

In  the  event  the  licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be: 

(a)  Whether  the  licensee  was  in 
violation  of  the  Commission's 
requirements  as  set  forth  in  the  Notice 
of  Violation  and  Proposed  Imposition  of 


Civil  Penalty  referenced  in  Section  II 
above,  and 

(b)  Whether,  on  the  basis  of  such 
violation,  this  Order  should  be 
sustained. 

For  the  Nuclear  Regulalorj'  Commission. 
Dated  at  Bethesda,  Maryland  this  31sl  day 
of  August  1987. 

James  M.  Taylor, 

Deputy  Executive  Director  for  Regional 

Operations. 

Appendix — Evaluations  and 
Conclusions 

On  June  24, 1987  a  Notice  of  Violation 
and  Proposed  Imposition  of  Civil 
Penalty  (.NOV)  was  issued  for  violations 
identified  during  a  routine  NRC 
inspection.  Centro  Oftalmologico 
Metropolitano  (licensee)  responded  to 
the  notice  on  June  29, 1987.  The  licensee 
admitted  that  the  violations  did  occur 
and  requested  that  the  civil  penalty  be 
fully  mitigated.  The  NRC's  evaluation 
and  conclusion  regarding  the  licensee's 
arguments  are  as  follows: 

Restatement  of  Violation 

I.  Violation  Assessed  a  Civil  Penalty 

License  Condition  12  requires  that 
licensed  material  be  used  by  or  under 
the  supervision  of  the  two  named 
physicians. 

Contrary  to  the  above,  five  additional 
users  have  used  licensed  material  on 
numerous  occasions  since  1982  without 
supervision. 

This  is  a  Seventy  Level  III  violation 
(Supplement  VI).  (Civil  Penalty— $750) 

II.  Violations  Not  Assessed  a  Civil 

Penalty 

A.  License  Condition  15  requires  in 
part  that  licensed  material  be  stored  in  a 
wall  cabinet  and  kept  locked  at  all 
times. 

Contrary  to  the  above,  on  April  14, 
1987.  licensed  matenal  was  stored  in  an 
unlocked  treatment  room  on  open 
shelving. 

This  is  a  Severity  Level  IV  violation 
(Supplement  VI). 

B.  10  CFR  19,11  requires  a  licensee  to 
post  current  copies  of  certain  documents 
near  or  in  a  licensed  activity  location. 
These  documents  include  10  CFR  Pari 
19,  10  CFR  Part  20,  the  license  complete 
with  amendments,  referenced 
documents,  and  operating  procedures.  If 
posting  is  not  practicable,  the  licensee 
may  post  a  notice  that  describes  the 
documents  and  where  they  may  be 
examined.  The  licensee  is  also  required 
to  post  Form  .NRC-3,  "Notice  to 
Employees,"  to  permit  individuals  who 
frequent  any  portion  of  a  "restricted 
area"  to  observe  the  form. 
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Contrary  to  the  above,  on  April  14, 
1987,  the  Ucensee  had  not  posted  the 
documents,  or  the  notice  of  where  the 
documents  might  be  examined,  nor  had 
the  licensee  posted  Form  NRC-3. 

This  is  a  Severity  Level  V  violation 
(Supplement  VI). 

Summary  of  Licensee's  Response 

The  licensee,  while  admitting  that  the 
violations  occurred  as  stated,  requested 
mitigation  of  the  civil  penalty  due  to  the 
fact  that  the  authorized  users  had 
trained  and  supervised  the  unauthorized 
users  and  felt  that  by  reason  of 
proximity,  education,  and  experience 
they  were  qualified  to  independently  use 
licensed  material.  The  licensee  also 
contended  that  the  unauthorized  users 
were  under  the  supervision  of 
authorized  user. 

NRC  Evaluation  of  Licensee's  Response 

The  NRC  has  considered  your  request 
for  mitigation  of  the  Civil  penalty  based 
on  the  fact  that  the  authorized  users  had 
trained  and  supervised  the  unauthorized 
users,  but  mitigation  was  considered 
inappropriate  because  (1)  your  license 
does  not  authorize  you  to  make  a 
determination  of  the  qualification  of 
users,  and  (2)  the  unauthorized  users  did 
not  meet  the  qualification  criteria  stated 
in  10  CFR  35.941  based  on  your  letter  of 
|une  29, 1987.  Under  your  current 
license,  qualification  of  users  is  an  NRC 
determination  which  is  made  following 
submittal  of  a  hcense  amendment. 
Furthermore,  based  upon  the 
explanation  set  forth  in  your  letter  of 
lune  29, 1987  and  the  results  of  the  April 
14, 1987  inspection.  N'RC  does  not 
believe  that  these  unauthorized  users 
were  sufficiently  supervised  to  meet  the 
requirements  of  10  CFR  35.25. 

NRC  Conclusion 

The  NRC  concludes  that  the  violations 
occurred  as  stated  in  the  Notice  of 
Violation  and  that  no  mitigation  of  the 
civil  penalty  is  warranted.  Therefore, 
the  proposed  Civil  Penalty  in  the  amount 
of  S750  should  be  imposed. 

[FR  Doc.  87-2044«  Filed  9-3-87;  8:45  am] 

BILUNG  CO0€  7590-01-I* 


I  Docket  No.  40-08027,  License  No.  SUB- 
1010,  EA  87-1081 

Order  To  Show  Cause;  Sequoyah  Fuels 
Corp. 

In  the  matter  of  Sequoyah  Fuels 
Corporation.  P.O.  Box  5801,  Oklahoma  City. 
OK  73125. 

I 

Sequoyah  Fuels  Corporation  (the 
licensee)  (SFC)  is  the  holder  of  Source 


Material  License  No.  SUB-1010  which 
authorizes  the  licensee  to  possess  and 
use  source  material  for  the  purpose  of 
refining  uranium  from  uranium  ore 
concentrates  and  converting  this 
uranium  to  uranium  hexafluoride  (UFe) 
for  use  by  enrichment  facilities.  The 
license  was  most  recently  renewed  on 
September  20, 1985  and  will  expire  on 
September  30, 1990. 

II 

On  January  4. 1986  a  cylinder 
containing  in  excess  of  30,000  pounds  of 
UFs  ruptured  while  being  heated  in  a 
steam  chest  at  the  Sequoyah  Fuels 
facility  in  Gore.  Oklahoma.  The  cylinder 
had  been  overfilled  to  the  point  that  its 
contents  exceeded  the  cylinder's 
maximum  allowable  shipping  weight  of 
27,560  pounds.  A  process  operator,  with 
the  consent  of  his  supervisor,  had  placed 
the  cylinder  in  a  steam  chest  to  heat  the 
cylinder  to  facilitate  removal  of  the 
excess  UFs.  While  the  cylinder  was 
being  heated,  the  cylinder  wall  ruptured 
because  of  the  expansion  of  UFs  as  it 
changed  from  the  solid  to  the  liquid 
phase.  Heating  of  the  overfilled  cylinder 
was  contrary  to  the  requirements  of  the 
license  and  the  licensee's  operating 
procedures.  The  high  pressure  in  the 
cylinder  and  the  large  size  of  the  rupture 
resulted  in  the  rapid  release  of  much  of 
the  UFe  into  the  atmosphere.  One 
individual  employed  by  the  licensee 
died  because  of  exposure  to  hydrogen 
fluoride  (a  hydrolysis  product  of  UFe). 
Other  employees  received  exposures  to 
uranium  and  hydrogen  fluoride. 

By  letter  dated  January  9. 1986,  the 
licensee  committed  not  to  restart  the 
UFs  conversion  process  at  the  Sequoyah 
facility  without  the  concurrence  of  the 
NRC.  In  addition,  the  licensee  made  a 
number  of  commitments  in  meetings 
with  the  NRC  Region  IV  staff.  These 
commitments  were  confirmed  in  a 
Confirmation  of  Action  Letter  issued  by 
Region  IV  to  the  licensee  dated  January 
17. 1986. 

Kerr-McGee  Corporation  promptly 
instituted  an  internal  investigation  of  the 
event.  (A  letter  from  Sequoyah  Fuels 
Corporation  to  the  Director.  Office  of 
Inspection  and  Enforcement,  dated 
September  24, 1986.  summarizes  the 
results  of  this  investigation.)  The  NRC 
initiated  a  number  of  inspections, 
investigations,  and  reviews  after  the 
January  4  accident  with  the  assistance 
of  other  State  and  Federal  agencies  to 
determine  the  cause  and  effects  of  the 
event  and  the  efficiency  and  adequacy 
of  the  response  of  the  licensee  to  the 
event.  The  NRC  also  has  inspected  and 
reviewed  all  of  the  requirements  of  the 
license. 


UM  I 


As  a  result  of  these  efforts,  several 
violations  of  NRC  requirements  were 
identified.  These  violations  were 
addressed  in  a  Notice  of  Violation  dated 
October  14. 1986  and  an  Order  Imposing 
Civil  Monetary  Penalties  issued 
February  5. 1987.  These  actions 
addressed  procedural  deficiencies  in  the 
management  and  operation  of  the 
Sequoyah  facility,  which  were 
associated  with  the  January  4, 1986 
accident. 

In  an  Order  Modifying  License  issued 
October  2, 1986.  the  NRC  specified 
certain  actions  required  before  restart  of 
Sequoyah  Fuels  Facility  would  be 
authorized.  These  conditions  included 
imposition  of  an  independent  oversight 
team  (lOT)  to  maintain  a  24-hour 
surveillance  while  the  facility  is  in 
operation.  The  lOT  was  required  to 
ensure  full  compliance  with  required 
procedures  because  of  NRC  concerns 
with  the  conduct  of  certain  supervisors. 
The  Director,  Office  of  Inspection  and 
Enforcement,  was  authorized  to  relax  or 
rescind  all  or  part  of  those  requirements. 
On  October  16. 1986  the  Commission 
authorized  restart  and  the  facility  has 
resumed  operations.  Reports  of  the  lOT 
and  NRC  inspections  have  been 
reviewed  by  the  staff.  Based  on  NRC 
consideration  of  these  reports  and 
submittals  from  the  licensee,  in  a  letter 
accompanying  this  Order,  the  Deputy 
Executive  Director  for  Regional 
Operations  has  reduced  the  required 
lOT  coverage  from  24-hours  to  8-hours 
per  day. 

Ill 

The  NRC  investigations  of  the 
accident  and  the  management  and 
operation  of  the  facility  sought 
information  concerning  possible 
overfilling  and  heating  of  UFe  cylinders, 
including  supervisory  knowledge  of  and 
acquiescence  in  those  practices  which 
violated  authorized  procedures.  An  NRC 
Augmented  Investigation  Team  (AIT) 
conducted  its  inquiry  immediately 
following  the  accident.  In  addition, 
subsequent  to  the  accident,  Sequoyah 
Fuels  Corporation  formed  an  Internal 
Investigation  Team  (IIT)  to  investigate 
the  cause  of  the  accident.  The  IIT  report 
concluded  that  the  January  4. 1986 
rupture  was  "most  likely  caused  by 
heating  of  the  overfilled  cylinder"  and 
also  noted  that  overfilling  regularly 
occurred.  In  March  1986,  the  Office  of 
Investigations  (OI)  commenced  an 
investigation  which,  in  addition  to  the 
above  areas  of  inquiry,  also  examined 
whether  willful  material  false 
statements  were  made  in  the  January  29. 
1986  letter. 
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The  NRC  investigations  revealed  that 
several  Sequoyah  Fuels  Corporation 
employees  in  supervisory  positions 
apparently  were  aware  that  UFs 
cylinders  were  being  filled  beyond  the 
authorized  limit  and  were  subsequently 
heated  while  in  an  overfilled  condition. 
The  licensee's  September  24, 1986 
response  to  a  question  from  the 
Commission  stated  that:  "Some 
supervisory  personnel  either  acquiesced 
in  or  condoned  this  practice"  (i.e., 
heating  with  more  than  the  maximum 
net  weight).  In  the  course  of  responding 
to  questions  from  the  various 
investigators.  Messrs.  J.  Brewer.  L. 
McCoy,  L.  Reid,  and  J.  Swimmer  did  not 
appear  to  fully  disclose  their  knowledge 
of  the  overfilling  and  heating  of  the  UFs 
cylinders.  Information  provided  by  other 
SFC  employees,  including  the  operators 
and  the  Facility  Manager,  indicated  that 
these  supervisors  were  more  aware  of 
the  subject  practices  than  they  revealed. 
These  supervisors  were  aware  of  the 
weight  limitations  for  cylinders  and  the 
provisions  of  Operating  Procedure  N- 
280-1,  Revision  6,  which  prohibited  the 
heating  of  overfilled  cylinders.  They  all 
signed  cylmder  status  sheets  reflecting 
excessive  weights.  Further,  some  of  the 
statements  of  these  individuals  to  the 
investigators  were  inconsistent. 

IV 

The  holder  of  a  license  from  the  N'RC 
has  a  clear  obligation  fo  be  candid  and 
forthcoming  in  dealing  with  the  N'RC 
and  its  staff.  The  effectiveness  of  the 
regulatory  program  is  dependent  on  the 
ability  of  N'RC  investigators  to  obtain 
complete  and  accurate  information  in 
determining  the  causes  of  accidents  in 
order  to  protect  the  public  health  and 
safety  as  well  as  workers  in  licensed 
facilities.  The  OI  investigation  revealed 
a  lack  of  candor  among  supervisory 
personnel,  specifically  with  regard  to 
Messrs.  Brewer,  McCoy,  Reid,  and 
Swimmer.  It  appears  that  these 
supervisors  knew  about  and  acquiesced 
in  practices  that  were  contrary  to 
authorized  procedures.  The  NRC  needs 
assurance  that  these  supervisors  will 
properly  run  plant  operations,  ensure 
that  these  operations  will  be  conducted 
in  accordance  with  authorized 
procedures,  and  in  the  future  provide 
complete  and  accurate  information  to 
the  NRC. 


In  view  of  the  foregoing,  pursuant  to 
sections  63, 161  b,  i,  and  o,  182,  and  186 
of  the  Atomic  Energy  Act  of  1954,  as 
amended,  and  the  Commission's 
regulations  in  10  CFR  2.202  and  Part  40, 
It  is  hereby  ordered  that  the  licensee: 


Show  cause  why  an  Order  should  not 
be  issued  suspending  licensed  activities 
while  the  following  individuals  are 
involved  in  licensed  activities; 

1.  J.  Brewer.  Shift  Supervisor 

2.  L.  McCoy.  Area  Supervisor 

3.  L.  Reid,  Shift  Supervisor 

4. ).  Swimmer,  Shift  Supervisor 

The  response  should  at  a  minimum 
address  actions  such  as  disciplinary 
action  taken  or  to  be  taken,  training 
conducted  or  scheduled  to  be  conducted 
and  management  controls,  including 
disciplinary  policies,  instituted  which 
will  provide  assurance  if  these 
employees  are  allowed  to  perform 
licensed  activities,  that  the  licensee  will 
have,  and  the  .NRC  should  have, 
confidence  that  each  of  these 
individuals  will  be  candid  with  ihe  NRC 
in  the  future.  If  the  licensee  should 
decide  to  remove  these  supervisors  from 
licensed  activities,  the  response  should 
include  information  concerning  their 
replacements,  to  provide  assurance  that 
the  replacements  are  qualified  and  will 
be  candid  with  the  NRC  so  that  they  can 
be  relied  on  to  provide  complete  and 
accurate  information. 

VI 

The  licensee  may  show  cause  why 

this  Order  should  not  have  been  issued 
and  should  be  vacated  by  filing  a 
written  answer  under  oath  or 
affirmation  within  30  days  of  the  date  of 
this  Order  which  sets  forth  the  matters 
of  fact  and  law  on  which  the  licensee 
relies.  If  the  licensee  fails  to  file  an 
answer  within  the  specified  time  the 
Deputy  Executive  Director  for  Regional 
Operations  may  issue  without  further 
notice  an  Order  described  above. 

The  licensee  or  any  other  person  who 
has  an  interest  adversely  affected  by 
this  Order  may  request  a  hearing  on  this 
Order  within  30  days  of  the  date  of  its 
issuance.  Any  answer  to  this  Order  or 
request  for  hearing  shall  be  submitted  to 
the  Director.  Office  of  Enforcement,  U.S. 
Nuclear  Regulatory  Commission.  Attn: 
Document  Control  Desk.  Washington. 
DC  20555.  with  copies  to  (1)  the 
Assistant  Genera!  Counsel  for 
Enforcement.  Office  of  the  General 
Counsel,  and  (2)  the  Regional 
Administrator,  Nuclear  Regulatory 
Commission,  Region  IV,  611  Ryan  Plaza 
Drive,  Suite  1000,  Arlington,  TX  76011.  If 
a  person  other  than  the  licensee 
requests  a  hearing,  that  person  shall  set 
forth  with  particularity  the  manner  in 
which  the  person's  interest  is  adversely 
affected  by  this  Order  and  should 
address  the  criteria  set  forth  in  10  CFR 
2.714(d). 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  any 


hearing.  If  a  hearing  is  held,  the  issue  to 
be  considered  at  the  hearing  shall  be 
whether  this  Order  shall  be  sustained. 

Dated  at  Bethesdd,  Mar>'iand  this  1st  day 
of  September  1987. 

For  the  Nuclear  Regulatory  Commission. 
James  M.  Taylor, 

Deputy  Executive  for  Regional  Operations. 
(FR  Doc  87-20447  Filed  9-3-87;  8:45  am] 

BILLING  CODE  7590-01-M 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  0MB 
Review 

agency:  Railroad  Retirement  Board. 

ACTION:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  [44 
U.S.C.  Chapter  35),  the  Board  has 
submitted  the  following  proposalls)  for 
the  collection  of  information  to  the 
Office  of  Management  and  Budget  for 
review  and  approval. 

Summary  of  Froposal(s) 

(1)  Collection  title:  Application  and 
Claim  for  RUIA  Benefits  Unpaid  at 
Death. 

(2)  Form(s)  submitted:  ID-28(a)(l),  SI- 
62  and  UI-63. 

(3)  Type  of  request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection  without  any  change  in  the 
substance  or  in  the  method  of  collection. 

(4)  Frequency  of  use:  On  occasion. 

(5)  Respondents:  Individuals  or 
households. 

(6)  Annual  responses:  3.625. 

(7)  Annual  reporting  hours:  572. 

(8)  Collection  description:  The 
collection  obtains  the  information 
needed  by  the  Board  to  pay.  under 
section  2(g)  of  the  RUIA.  benefits  under 
that  Act  accrued  but  not  paid  because  of 
the  death  of  the  employee. 

Additional  Information  or  Comments; 
Copies  of  the  proposed  forms  and 
supporting  documents  can  be  obtained 
from  Pauline  Lohens.  the  agency 
clearance  officer  (312-751-4692). 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Pauline  Lohens.  Railroad  Retirement 
Board.  844  Rush  Street,  Chicago,  Illinois 
60611  and  the  0MB  reviewer,  Elaina 
Norden  (202-395-7316).  Office  of 
Management  and  Budget.  Room  3002, 
New  Executive  Office  Building, 
Washington.  DC  20503. 
Pauline  Lohens, 

Director  of  Information  and  Data 

Management. 

|FR  Doc.  87-20364  Filed  9-3-87;  8:45  amj 
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Agency  Forms  Submitted  for  0MB 
Review 

agency:  Railroad  Retirement  Board. 
action:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
use.  Chapter  35),  the  Board  has 
submitted  the  following  proposal(s)  for 
the  collection  of  information  to  the 
Office  of  Management  and  Budget  for 
review  and  approval. 

Summary  of  Proposal(s) 

(1)  Collection  title;  Application  for 
Reimbursement  for  Hospital  Insurance 
Services  in  Canada. 

(2)  Form(s)  submitted:  AA-104. 

(3)  Type  of  request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection  without  any  change  in  the 
substance  or  in  the  method  of  collection. 

|4)  Frequency  of  use:  On  occasion. 

(5)  Respondents:  Individuals  or 
households. 

(6)  Annual  responses:  123. 

[7]  Annual  reporting  hours:  21. 

(8)  Collection  description:  The  Board 
administers  the  Medicare  program  for 
persons  covered  by  the  Railroad 
Retirement  system.  The  collection 
obtains  the  information  needed  to 
determine  eligibility  for  and  amount  due 
for  covered  hospital  services  received  in 
Canada. 

Additional  Information  or  Comments: 
Copies  of  the  proposed  forms  and 
supporting  documents  can  be  obtained 
from  Pauline  Lohens,  the  agency 
clearance  officer  (312-751-4692). 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Pauline  Lohens.  Railroad  Retirement 
Board.  844  Rush  Street,  Chicago.  Illinois 
60611  and  the  OMB  reviewer,  Elaina 
Norden  (202-395-7316),  Office  of 
Management  and  Budget,  Room  3002, 
New  Executive  Office  Building, 
Washington,  DC  20503. 
Pauline  Lohens, 

D:  rector  of  In  formation  and  Data 

Management. 

|FR  Doc.  87-20365  Filed  9-3-87:  8:45  am] 

BILLING  CODE  790S-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  34-24862;  File  No.  SR-NASO- 
87-32] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change;  National 
Association  of  Securities  Dealers,  Inc. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934.  15 
U.S.C.  78s(b)(l).  notice  is  hereby  given 
that  on  August  26. 1987.  the  National 


Association  of  Securities  Dealers,  Inc. 
filed  with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items,  I,  II,  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  hereby  requests 
that  the  Securities  and  Exchange 
Commission  ("SEC")  extend  the  period 
of  effectiveness  of  the  Pilot  Program 
with  The  International  Stock  Exchange 
of  the  United  Kingdom  and  the  Republic 
of  Ireland,  Ltd,  ("Exchange"),  formerly 
The  Stock  Exchange,  London,  England. 
This  matter  was  the  subject  of  five  (5) 
previous  filings  made  by  the  NASD:  File 
Nos.  SR-NASD-86-4,  SR-NASD-86-26, 
SR-NASD-86-35,  SR-NASD-87-15  and 
SR-NASD-87-24.  Each  of  those  filing 
was  approved  timely  by  the  Commission 
to  enable  continous  operation  of  the 
Pilot  Program  from  April  22, 1986 
through  August  31, 1987.  The  NASD  is 
seeking  another  extension  of  this 
approval  until  September  30, 1987,  The 
proposed  extention  will  permit 
continued  operation  of  the  Pilot  Program 
while  the  Commission  considers  the 
disposition  of  File  No.  SR-NASD-a7-20. 
In  that  filing  the  NASD  requests 
Com.mission  approval  of  the  Pilot  for  a 
prospective  two-year  term  as  well  as 
certain  modifications  in  access  terms. 

11.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 

Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purposes  of 
and  basis  for  the  proposal  and  discussed 
any  comments  it  received  on  the 
proposal.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  sections  (A),  (B)  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  this  rule  filing  is  to 
obtain  an  extension  of  the  SEC's 
temporary  approval  of  the  Pilot  Program 
through  September  30, 1987.  Absent  such 
an  extention,  the  NASD's  link  with  the 
Exchange  will  terminate  August  31, 1987, 


The  Pilot  Program,  the  first 
transatlantic  communication  link  of  its 
kind  between  major  domestic  and 
foreign  equities  marketplaces,  provides 
a  unique  opportunity  to  gather  and 
analyze  information  leading  to  the 
efficient  and  effective  development  of 
international  trading,  related  regulatory 
programs  and  potentially  new  systems 
designs.  As  currently  structured,  the 
Pilot  Program  provides  for  the  exchange 
of  market  data,  between  the  NASD  and 
the  Exchange,  without  charge,  on  a 
group  of  securities  of  international 
interest  and  the  transmission  of  that 
data  by  the  recipient  (NASD  or 
Exchange)  to  its  current  subscribers  as 
part  of  either  NASDAQ  Level  2/3, 
TOPIC,  or  TOPICLINE  service.  When 
the  Pilot  Program  was  originally  filed 
(i.e..  File  No.  SR-NASD-66-4).  the 
NASD  requested  the  SEC's  approval  of 
the  Pilot  for  a  two  year  period.  At  the 
SEC's  request,  however,  the  NASD  has 
acquiesced  in  the  Agency's  approved  of 
the  Pilot  for  shorter,  consecutive  time 
periods. 

The  tentative  approach  is  not 
traceable  to  any  regulatory  concern, 
actual  or  potential,  arising  from  the 
linkages  daily  operation.  Rather,  the 
SEC's  reluctance  to  approve  the  Pilot 
Program  for  a  two  year  term  relates  to 
the  fact  that  the  broker-dealers  able  to 
access  quotes  disseminated  via  the 
linkage  are  not  assessed  an  additional 
fee  for  that  access.  This  issue  was 
raised  by  one  vendor  of  securities 
market  information  (hereinafter  referred 
to  as  the  "Vendor")  during  the  SEC's 
notice  and  comment  process  on  the 
original  rule  filing  (File  No.  SR-NASD- 
86-^).'  Vendor  claimed  that  this  aspect 
of  the  Pilot  Program  was  anticompetitive 
because  Vendor  could  not  obtain  access 
to  linkage  data  (particularly  market 
makers'  quotations)  from  the  NASD  or 
the  Exchange  on  the  same  terms  as 
participating  brokers,  i.e.,  at  no  cost. 
Further,  Vendor  maintained  that  the 
NASD  was  utilizing  its  status  as  a  self- 
regulatory  organization  to  impede 
competition  from  Vendor  by  virtue  of 
the  NASD's  receiving  quotation 
information  from  the  Exchange  on  a 
preferential  basis. 

The  Association  continues  to  believe 
that  the  legal  and  economic  arguments 
that  Vendor  previously  raised  are 
lacking  in  merit.  Moreover,  those 
arguments  suggest  a  misperception  of 
the  economic  incentives  that  have 


'  See  letter  from  Daniel  T  Brooks.  Cadwalader, 
Wickersham  &  Taft.  Counsel  for  Inslinet 
Corporation,  to  [ohn  Wheeler.  Secretary.  SEC.  dated 
April  16, 1986.  See  also  Securities  Exchange  Act 
Release  No.  23158  (April  21. 1986).  51  FR  15989 
(April  29, 1986J. 
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prompted  various  market  centers  to 
initiate  international  linkages  in  recent 
years.  Nonetheless,  the  NASD  and  the 
Exchange  have  re-examined  the  original 
access  terms  for  the  Pilot  Program  and 
proposed  certain  modifications  in  File 
No.  SR-N.'\SD-87-20.2  Generally,  the 
proposed  modifications  would  narrow 
the  universe  of  firms/terminals 
accessing  linkage  data  at  no  cost.  Such 
modifications  were  based  in  part  upon 
the  results  of  an  Exchange  survey  to 
provide  objective  information  respecting 
the  breadth  of  dissemination  of  Pilot 
data  among  Exchange  members.  This 
information  should  also  respond 
definitively  to  specific  questions  raised 
by  the  Commission  staff. 

The  Commission  staff  has  requested 
additional  time  to  analyze  that  data, 
along  with  comment  letters  submitted 
by  Vendor  and  the  NASD,  in  formulating 
a  recommendation  to  the  Commission 
on  File  No.  SR-NASI>-87-20.  Therefore, 
the  Association  has  submitted  the 
instant  filing  to  sustain  the  operation  of 
the  Pilot  Program  until  September  30. 
1987  pursuant  to  temporary  Commission 
approval.  During  the  requested 
extension,  only  information  on  a  limited 
group  of  securities  of  international 
interest  will  be  exchanged  on  a  like  kind 
basis  in  lieu  of  separate  and  offsetting 
monetary  transfers.  Further,  the  NASD 
and  the  Exchange  will  refrain  from 
introducing  an  automatic  execution 
linkage  during  this  temporary  extension 
of  the  Pilot  Program. 

The  statutory  bases  for  the  Pilot 
Program  and  the  requested  extension 
thereof,  are  found  in  section  llA(aj[l) 

(B)  and  (C).  15A[b|(6),  and  17A(a)(l)  (C) 
and  (D)  of  the  Act.  Subsections  (B)  and 

(C)  of  section  llA(a)(l)  set  forth  the 
Congressional  goals  of  achieving  more 
efficient  and  effective  market 
operations,  the  availability  of 
information  with  respect  to  quotations 
for  securities  and  the  execution  of 
investor  orders  in  the  best  market 
through  new  data  processing  and 
communications  techniques.  Section 
15A(b)(6)  requires  that  the  rules  of  the 
Association  be  designed  "to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
■n  securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
cpen  market.  .  .  ."  Section  17A(a){l) 
sets  forth  the  Congessional  goal  of 
linking  all  clearance  and  settlement 


^  See.  Release  No.  34-24364  (April  17,  1987),  52  FR 
13891  (April  27, 1987).  In  this  filing,  the  NASD  also 
seeks  approval  of  the  Pilot  ProRram  for  a  two-year 
term  which  would  commence  from  the 
Commission's  approval  of  File  No.  SR-N.ASD-^7-20. 


facilities  and  reducing  costs  involved  in 
the  clearance  and  settlement  process 
through  new  data  processing  and 
communications  techniques.  The  NASD 
believes  that  the  requested  extension  of 
approval  for  the  Pilot  Program  will 
foster  significant  progress  toward  these 
ends  by  providing  the  cooperative 
regulatory  environment  and  operating 
experience  necessary  to  realize  these 
goals  in  the  international  marketplace. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

In  its  first  release  announcing 
temporary  approval  of  the  Pilot  Prograin. 
the  Commission  articulated  arguments 
made  by  Vendor  regarding  the 
competitive  impact  which  Vendor 
believes  the  Program  has  upon  it.  These 
arguments  were  summarized  in  the 
preceding  section.  In  response,  the 
NASD  and  the  Exchange  have  re- 
examined the  existing  access  terms  and 
proposed  to  narrow  the  universe  of 
firms/terminals  permitted  access  to 
linkage  data  at  no  cost.  These  changes 
are  contained  in  File  .No.  SR-.N.ASD--87- 
20.  Hence,  the  N.ASD  and  the  Exchange 
have  made  a  good  faith  effort  to  address 
the  perceived,  competitive  concerns 
raised  by  Vendor  and  reiterated  by  the 
SEC  in  its  original  release.  In  light  of 
these  factors,  the  N.ASD  believes  that  no 
additional  competitive  burden  would  be 
created  by  the  SEC's  extension  of  the 
Pilot  Program  until  September  30,  1987. 

During  the  penod  of  such  extension. 
no  use  will  be  made  of  the  information 
exchanged  for  purposes  of  operation  of 
an  automatic  execution  system.  Given 
the  limited  numbers  of  securities 
involved,  the  limited  use  to  be  made  of 
the  information  exchanged,  and  the 
Association's  efforts  to  address  the 
competitive  issues  previously  raised,  the 
NASD  submits  that  the  benefits  to  be 
derived  from  the  further  extension  of  the 
Pilot  Program  significantly  outweigh  any 
perceived  burden  upon  competition  and 
materially  advance  the  purposes  to  be 
served  under  the  above-referenced 
sections  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comment  on  the  Proposed 
Rule  Change  Received  from  Members, 
Participants  or  Others 

Not  applicable. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  .N.'^SD  requests  the  Commission 
to  find  good  cause  for  approving  the 
proposed  rule  change  prior  to  the  35th 
day  after  its  publication  in  the  Federal 
Register,  and.  in  any  event,  by  August 
£8, 1987,  the  last  business  day  before  the 


expiration  date  for  the  Pilot  Program. 
The  NASD  believes  that  the 
continuation  of  the  Pilot  Program 
provides  an  opportunity  to  develop 
additional  information  leading  to  the 
efficient  and  effective  development  of 
international  trading,  related  regulatory 
programs  and  the  potential  for  new 
system  designs.  Accordingly,  the  N.^SD 
believes  that  good  cause  exists  to 
accelerate  the  effectiveness  of  the  rule 
change  to  no  later  than  August  28, 1987. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD  and,  in 
particular,  the  requirements  of  sections 
llA(a)(l)(B]  and  (C).  15A(b)(6),  and 
17A(a)(l)(C]  and  (D)  and  the  rules  and 
regulations  thereunder. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof. 
Specifically,  accelerated  approval  and 
the  continuation  of  the  Pilot  Program 
will  benefit  public  investors  and  provide 
the  opportunity  to  develop  additional 
information  leading  to  the  efficient  and 
effective  development  of  international 
trading,  related  regulatory  programs  and 
the  potential  for  new  system  designs. 
The  Commission  recognizes  that  without 
accelerated  approval,  authorization  for 
the  Pilot  Program  will  expire  on  August 
31,  1987.  The  Commission  beUeves  that 
the  benefits  of  extending  its  approval  of 
the  Pilot  Program  on  a  temporary  basis 
outweigh  any  potential  adverse  effects 
during  the  period  of  the  rule  change's 
effectiveness. 

IV.  Sohcitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  KW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW..  'Washington.  DC 
20549.  Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
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mt'ntioned  self-reaulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  September  25,  1987. 

It  IS  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  referenced  above 
be.  and  hereby  is.  approved. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authontv.  17  CFR  200.30- 
3(aj(12). 
Jonathan  G.  Katz, 
Secretary. 

D.ited;  August  28.  1987. 
(FR  Di)C.  8~-:0410  Filed  9-3-«:-;  8;45  am] 
BILLING  CODE  801CM)1-M 

Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
Inc. 

.•\ui;ust  28.  1987. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  E,\change  Commission 
pursuant  to  section  12(f)(l)(B]  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 

Hancoclt  Fabrics.  Inc. 

Common  Stock,  $0.01  Par  Value  (File  No.  7- 
0372) 
KaiserTech  Limited 
Common  Stock.  $0.33  1/3  Par  Value  (File 
No.  7-0.373) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  September  21,  1987, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
Washington,  DC  20549^  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  application  if  it  finds, 
based  upon  all  the  information  available 
to  it,  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Reguldtion.  pursuant  to  delegated 
authority. 

lonathan  G.  Katz. 

Secretary 

[FR  Dnc  8"-;miW  Filed  9-3-87:  8:45  am] 

BILLING  CODE  8010-01-M 


(Release  No.  IC-15952;  81 1-3168] 

Application:  Bache/KILICO  Variable 
Annuity  Account 

August  28, 19B7. 

AGENCV:  Securities  and  Exchange 

Commission  ("SEC"), 

action:  Notice  of  Application  on  Form 
N-8F  under  the  Investment  Company 
Act  of  1940  (the  "1940  Act"), 

Applicant:  Bache/KIUCO  Variable 
Annuity  Account, 

Relevant  1940  Act  Sections:  Order 
requested  under  Section  8(f). 

Summary  of  Application;  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 

Filing  Date:  August  19,  1987. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
September  28, 1987.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request, 
either  personally  or  by  mail,  and  also 
sent  it  to  the  Secretary  of  the  SEC,  along 
with  proof  of  service  by  affidavit,  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
addresses:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington,  DC  20549, 
Applicant,  120  S.  LaSalle  Street. 
Chicago,  Illinois  60603, 

FOR  FURTHER  INFORMATION  CONTACT: 

David  S.  Goldstein.  Attorney  (202)  272- 
2622  (Division  of  Investment 

Management). 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  258-^300). 

Applicant's  Representations 

1.  It  registered  under  the  1940  Act  on 
April  9, 1981,  and  its  depositor,  Kemper 
Investors  Life  Insurance  Company,  filed 
a  registration  statement  for  variable 
annuity  contracts  on  Form  S-6  on  April 
9,  1981,  but  the  registration  statement 
never  became  effective  and  no  public 
offering  of  securities  was  ever  made. 

2,  It  is  an  insurance  company  separate 
account  created  on  March  6, 1981,  under 
the  laws  of  California,  and  the  Board  of 
Directors  of  Kemper  Investors  Life 
Insurance  Company  will  rescind  the 
resolution  creating  the  Applicant  at  the 
ne.xf  practicable  opportunity. 


3.  It  has  no  securityholders,  no  assets, 
and  no  outstanding  debts  or  other 
liabilities, 

4.  It  is  not  a  party  to  any  litigation  or 
administrative  proceeding  and  has  made 
no  sales  of  securities  of  which  it  is  the 
issuer. 

5.  It  is  not  now  engaged  and  does  not 
propose  to  engage  in  any  business 
activities  other  than  those  necessary  for 
winding  up  its  affairs. 

For  the  Commission,  by  the  Division  of 
Investment,  under  delegated  authority. 
Jonathan  G.  Katz, 
Secretary.  I 

[FR  Doc.  87-20411  Filed  9-3-67;  8:45  am] 

BILLING  CODE  8010-01-M 


DEPARTMENT  OF  STATE 

(Public  Notice  CM-8/1109] 

Meeting;  Secretary  of  State's  Advisory 
Committee  on  Private  International 
Law,  Study  Group  on  the  Law 
Applicable  to  Decedents'  Estates 

There  will  be  a  meeting  of  the  subject 
Study  Group  at  10:00  a.m.  to  4:00  p.m., 
on  Thursday,  September  17,  1987  in 
Room  413  of  the  Federal  Mediation  and 
Conciliation  Service  Building,  2100  K 
Street,  NW.,  Washington,  DC.  Members 
of  the  general  public  may  attend  up  to 
the  capacity  of  the  meeting  room  and 
participate  in  the  discussion  subject  to 
instructions  of  the  Chairman, 

The  meeting  agenda  will  include  a 
review  of  the  progress  of  the  Special 
Commission  of  experts  of  The  Hague 
Conference  on  Private  International  Law 
in  developing  a  proposed  convention  on 
the  law  applicable  to  decedents'  estates. 
Comments  will  be  sought  on  the 
appropriateness  of  a  single  applicable 
law  for  purposes  of  succession  to  all 
assets,  the  extent  to  which  the  decedent 
can  appropriately  choose  the  applicable 
law  and  on  the  identification  of  the 
controlling  contact,  i.e.,  domicile  or 
nationality,  in  absence  of  testamentary 
direction,  A  preliminary  draft  of  the 
proposed  convention  will  be  discussed. 

Entry  to  the  Federal  Mediation  and 
Conciliation  Service  Building  is 
controlled.  As  entry  will  be  facilitated 
by  advance  arrangements,  members  of 
the  general  public  planning  to  attend 
should,  prior  to  September  15,  notify  the 
Office  of  the  Assistant  Legal  Adviser  for 
Private  International  Law,  Department 
of  State,  Washington,  DC,  20520 
(telephone:  (202)  653-9851)  of  their 
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name,  affiliation,  address  and  telephone 

number. 

Peler  H.  Pfund, 

Assistant  Legal  Adviser  for  Private 
International  Law  and  Vice-Chairman, 
Secretary  of  State  s  Advisory  Committee  on 
Private  International  Law. 
(FR  Doc.  87-20366  Filed  9-3-87:  8  •;5  am) 
BILLING  CODE  4710-O»-M 


DEPARTMENT  OF  THE  TREASURY 

Public  information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Udte,  August  28.  1987. 

The  Department  of  Treasun,  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  9b-5n,  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer. 
Department  of  the  Treasury.  Room  2224. 
15th  and  Pennsylvania  Avenue.  NW.. 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  A'uniber:  New 

Form  Number  8656 

Type  of  Review.-  New  Collection 

Title:  Alternative  Minimum  Tax- 
Fiduciaries 

Description:  This  form  was  developed  to 
assist  fiduciaries  in  computing  the 


alternative  minimum  tax  under  new 
Code  sections  55  through  59.  The 
minimum  tax  is  determined  by 
recomputing  the  distributable  net 
income  of  the  fiduciary  on  a  minimum 
tax  basis.  The  distributable  net 
alternative  minimum  taxable  income 
IS  then  allocated  to  the  beneficiaries 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Burden:  161.454  hours 

OMB  Number:  1545-0915 

Form  Number:  8332 

Type  of  Review:  Extension 

Title:  Release  of  claim  to  Exemption  f  ir 
Child  for  Divorced  or  Separated 
Parents 

Description:  This  form  is  used  b\  the 
custodial  parent  to  release  claim  to 
the  dependency  exemption  for  a  child 
of  divorced  or  separated  parents.  The 
data  is  used  to  verify  that  the 
noncustodial  parent  is  entitled  to 
claim  the  exemption 

Respondents:  Individuals  or  households 

Estimated  Burden:  20.715 

Clearance  Officer:  Gamck  Shear  1202J 
535—1297,  Internal  Revenue  Service, 
Room  5571,  1111  Constitution  Avenue, 
.N'W.,  Washington,  DC  20224 

O.MB  Re\  lewer  Milo  Sunderhauf  [202] 
39,=>-6tiao.  Office  of  Management  and 
Budget.  Room  3208.  New  Executive 
Office  Building,  Washington.  DC  205O3 

Dale  A.  Morgan, 

DfDcnment  Reports  Management  CH'icer 

IFR  Doc,  87-20386  Filed  ^-J-fl-'   8  45  em] 

BILLING  CODE  4«10-25-M 


Fiscal  Service 

IDept.  Circ,  570.  1987  Rev  .  Supp.  No,  21 

Surety  Companies  Acceptable  on 
Federal  Bonds;  Southeastern  Casualty 
and  Indemnity  Insurance  Co.,  Inc.,  and 
Souttieastern  Reinsurance  Co.,  Inc.; 
Correction  of  Address 

T.'ie  business  address  for  ine  above 
mentioned  compon.es  v.cs  .isted  at  52 
FR  24625  (Iul>  1,  lH8-j  as  499  \W.  79lh 
Street,  -200.  Plantation,  FL  33317  The 
companies'  business  address  is  hereby 
corrected  to:  499  NW.  70th  Avenue, 
Suite  200,  Plantation,  FL  33317. 

Federal  bond-approving  officers 
should  annotate  their  reference  copies 
of  Treasury  Circular  570, 1987  Revision, 
at  the  appropriate  pages  to  reflect  this 
correction. 

Questions  concerning  this  correction 
notice  may  be  directed  to  the 
Department  of  the  Treasury.  Financial 
Management  Service  Finance  Division. 
Surety  Bond  Branch,  Washington  DC 
20226,  or  by  calling  (202)  634-2295, 

Dated;  August  27,  1987. 
Mitchell  A   Levine. 

Assistant  Commissioner,  Comptroller, 

Financial  Management  Service. 

[FR  Doc.  87-20360  Filed  9-3-87;  8:45  amj 

BILLING  CODE  M10-J5-M 
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FEDERAL  ELECTION  COMMISSION 

DATE  AND  TIME,  Wednesday.  September 

9.  1987.  10:00  a.m. 

PLACE:  999  E  Street.  NW.,  Washington, 

DC. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C, 

43:'g. 
.Audits  conducted  pursuant  to  2  U.S.C.  437g, 

438(b).  and  Title  26.  L'.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration, 
international  personnel  rules  and  procedures 

or  matters  affecting  a  particular  employee. 
•  •  *  •  • 

DATE  AND  TIME:  Thursday,  September  10, 

1987.10  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 

DC  (.Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 

public. 

MATTERS  TO  BE  CONSIDERED: 

Setting  of  Dates  for  Future  Meetings. 
Correction  and  Approval  of  .Mmutes. 
EiiBibility  Report  for  Candidates  to  Receive 

Presidential  Primary  Matching  Funds. 
Draft  Advisory  Opinion  1987-24— [ohn  B. 

Simon  on  behalf  of  Hyatt  Corporation. 
Draft  .Advisory  Opinion  1987-25 — Ricardo  A. 

Otaola, 
R.)u'ine  .Administreitive  Mat'ers. 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland.  Information  Officer, 
Telephone:  202-376-3155. 

Marjorie  VV.  Emmons, 

Secretary  of  the  Commission. 

[FR  Doc.  87-20537  Filed  9-2-87:  8:45  am] 

BILLING  CODE  671S-01-M 

FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

.•\ugust  27,  1987. 

TIME  AND  DATE:  10:00  am..  September  2, 
1987. 

place:  Room  600, 1730  K  Street  NW.. 

Washington,  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Consideration  of  the  matter  below, 
previously  announced  in  the  agenda  for 
September  2,  1987  is  canceled. 


Consideration  will  be  rescheduled  at  a 
future  date.  Consideration  of  the  other 
matter  previously  announced  in  the 
agenda  for  September  2, 1987  remains  in 
effect. 

2.  Martha  Perando  v.  Mettiki  Coal 
Corporation.  Docket  No.  YORK  85-12-D. 

CONTACT  PERSON  FOR  MORE 

infor-'^'ION:  Jean  Ellen,  (202)  653-5629. 

Jean  H.  Ellen, 

Agenda  Clerk, 

[FR  Doc  87-2CW96  Filed  9-2-87;  8:45  am] 

BILLING  CODE  6735-01-M 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 

September  9,  1987. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets 
NW.,  Washington,  DC  20551. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Summary  Agenda 

Because  of  their  routine  nature,  no 
substantive  discussion  of  the  following  items 
is  anticipated.  These  matters  will  be  voted  on 
without  discussion  unless  a  member  of  the 
Board  requests  that  an  item  be  moved  to  the 
discussion  agenda. 

1.  Proposed  extension  and  revision  of  the 
Weekly  Report  of  Assets  and  Liabilities  (FR 
2416)  and  the  Weekly  Report  of  Selected 
Assets  (FR2644). 

2.  Proposed  extensions  and  revision  of  the 
Monthly  Survey  of  Eligible  Bankers 
Acceptances  (FR  2006). 

3.  Proposed  revision  and  extension  of 
Senior  Loan  Officer  Opinion  Survey  on  Bank 
Lending  Practices  (FR  2018). 

4.  Proposed  revision  and  extension  of  the 
Domestic  Finance  Company  Reports  of 
Consolidated  Assets  and  Liabilities  (FR  2248/ 
2248a). 

Discussion  Agenda 

5.  Publication  for  comment  of  a  proposed 
amendment  to  Regulation  Z  (Truth  in 
Lending)  to  implement  provisions  of  the 
Competitive  Equality  Banking  Act  of  1987 
regarding  adjustable  rate  mortgage  caps. 

6.  Any  items  carried  forward  from  a 
previously  armounced  meeting. 

Note. — This  meeting  will  be  recorded  for 
the  benefit  of  those  unable  to  attend. 
Cassettes  will  be  available  for  listening  in  the 
Board's  Freedom  of  Information  Office,  and 
copies  may  be  ordered  for  $5  per  cassette  by 
calling  (202)  452-3684  or  by  writing  to: 
Freedom  of  Information  Office,  Board  of 


Governors  of  the  Federal  Reserve  System. 
Washington,  DC  20551. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board:  (202)  452-3204. 

James  McAfee, 

Associate  Secretary  of  the  Board. 

|FR  Doc.  87-20507  Filed  9-2-87:  11:11  am] 

BILLING  CODE  6219-01-M 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS 

TIME  AND  date:  Approximately  10:30 

a.m.,  Wednesday,  September  9, 1987, 

following  a  recess  at  the  conclusion  of 

the  open  meetmg. 

PLACE:  Marriner  S,  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21st  Streets, 
.\W.,  Washington,  DC  20551. 

status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting, 

CONTACT  PERSON  FOR  MORE 

information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board:  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Date:  September  2.  1987, 
James  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  87-20508  Filed  9-2-87:  11:11  amj 

BILLING  CODE  6210-01-M 

PACIFIC  NORTHWEST  ELECTRIC  POWER 
AND  CONSERVATION  PLANNING  COUNCIL 

STATUS:  Open. 

TIME  AND  DATE:  September  9-10, 1987. 
9:00  p.m. 

place:  City  Council  Chambers,  the 
Electric  Building,  140  South  Capital, 
Idaho  Falls,  Idaho. 

matters  to  be  considered: 

1.  Public  Hearing  on  General  Model 

Conservation  Standards. 

2.  Public  Hearing  on  l.'matiUa  Hatchery 

Amendment. 


UM  I 


Federal  Register  /   Vol.  52,  No.   172   /    Fnddv.  September  4, 


3.  Public  Comment  on  Yakima/Klickiidt 

Outplanting  Facility  Master  Plan  Issue 
Paper. 

4.  Sl.iff  Presentation,  Public  Comment  and 

Council  Deliberation  on  Comments 
regarding  the  Bonneville  Power 
Administration  Partnership  Program. 

5.  Public  Comment  on  Pleating  Cost 

Comparison  Study. 

6.  Council  Decision  on  the  Analysis  of 

Conservation  Measures  as  required  by 
Section  4(k)  of  the  Northwest  Power  Act. 

7.  Bonneville  Presentation  on  the  Status  of 

the  Residential  Weatherization  Program. 

8.  Staff  Presentation  of  an  Issue  Paper  on 

Current  Resources  in  the  West  for  the 
Western  Electricity  Study. 

9.  Staff  Presentation  of  an  Issue  P^fx^r  on  the 

Status  of  Commercial  Model 
Conservation  Standards. 

10.  Council  Decision  on  Proposed  Gukielines 

on  Notice  of  Meetings, 
n.  Council  Business. 
12.  Public  Comment. 


iHo; 
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FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Bess  Atkins  at  (503)  222-51bl. 
Edward  Sheets, 
E.\  fCu':  vt  Director. 

|FR  Doc.  87-20524  Filed  9-2-87;  12:17p.m. | 

BILLING  coot   OOOO-OC'-M 


UNITED  STATES  INSTITUTE  OF  PEACE 
TIMES  AND  DATES: 

9:00  a.m.-5:00  p.m.,  Thursday,  September  10, 

1987 
9:00  a.m.-5:00  p.m.,  Friday.  September  11, 

1987 

PLACE:  .National  Trust  for  Historic 
Pr^eservation,  1785  Massachusetts 
Avenue,  NW..  Washington,  DC  20035. 
STATUS:  Open  (portions  may  be  closed 
pursuant  to  subsection  (c)  of  section 
552(bl  of  title  5,  United  States  Code,  as 
prinided  in  subsection  1706(h)(3)  of  the 


I  'nited  States  Institute  of  Peace  Act, 
Pub.  L.  98-525). 

AGENDA  (TENTATIVE):  .Meeting  of  Board 
of  Directors  convened.  Chairman's 
Report.  President's  Report.  Committee 
Reports.  Consideration  of  minutes  of  the 
fifteenth  meeting.  Report  on  National 
Peace  Essay  Contest.  Discussion  of 
Jennings  Randolph  Program. 
Presentation  on  Chairman's  Report  to 
Congress  and  the  President.  Reports  on 
Housing,  TV  Project,  and  Institute  Seal. 
Consideration  of  grant  applications. 

contact:  Mrs.  Olympia  Diniak. 
Telephone:  (202)  789-5700. 

Dated:  September  2. 1987. 
Rijbcr!  F  Turner, 

Prf'sjoen:.  Ur.:ted  States  Institute  of  Peace. 
(FR  Doc  87-20526  Filed  9-2-87;  12:52  PM] 

BiL.cKG  CODE    :'-5S-01-M 
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Corrections 


Federal  Register 
Vol.  52,  No.  172 
Friday,  September  4.  1987 


This   section   of   ttie   FEDERAL   REGISTER 
contains   editofial   corrections   of   previously 
published   Presidential,   Rule,   Proposed 
Rule,    and   Notice   documents   and   volumes 
of   the   Code   of   Federal   Regulations 
These   corrections   are   prepared   by   the 
Office   of   the   Federal   Register,   Agency 
prepared   corrections   are   issued   as   signea 
documents  and   appear   in   the   appropriate 
document   categones   elsewhere   in   the 
issue 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17CFR  Part  1 

Activities  of  Self-Regulatory 
Organization  Governing  Members  Who 
Possess  Material,  Nonpublic 
Information 

Correction 

In  proposed  ruii-  ducunient  8'''htt>rtd 
tu'uinning  on  page  32568  in  the  issue  of 
Fr.day,  August  2«.  1987,  make  the 
following  corrections  on  page  32572; 

1.  In  the  first  cohimn.  in  the  paragraph 
under  Regulatory  Flexibility  Act,  in  the 
20th  line,  •§  1.59  (al(8)  and"lc)"  should 
read  '■§  1.59(a)(9)  and  (c)". 

2,  In  the  second  column,  in  the 
.■\uthority.  m  the  last  line,  "rated" 
.should  read  "noted.". 

BILLING  CODE   1S05-01-0 


DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

Salt  Lake  City  Area  Integrated 
Projects;  Rate  Order;  Utah 

Corrortiun 

In  notice  document  87-18432  beginning 
on  page  30245  in  the  issue  of  Thursday, 
.-\ugust  13,  1987,  make  the  following 
correction  on  page  30249: 

In  the  second  column,  in  the  first 
complete  paragraph,  in  the  next  to  the 
last  line,  "would  be  expected"  should 
reiid  "would  not  be  expected ', 

BILLING  CODE    1505-01-D 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Part  761 

lOPTS-62053;FRL  3176-1! 

Polychlorinated  Biphenyls;  Exclusions, 
Exemptions  and  Use  Authorizations 

Correction     \ 

In  proposed  rule  document  87-15245 
beginning  on  page  25838  in  the  issue  of 
Wednesday,  July  8, 1987,  make  the 
following  corrections: 

1,  On  page  25838,  in  the  first  column, 
in  the  SUMMARY,  in  the  23rd  line, 
"elimination"  should  read  "eliminate". 

§761.20    i  Corrected  1 

2.  On  page  25860,  in  the  third  column, 
in  §  761.20(e){4)(i),  in  the  sixth  line  insert 
"required"  after  "records". 

BILLING  CODE  1S»5-01-D 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

24CFR  Parts  203  and  234 

(Docket  No  R-87-1317;  FR-22661 

Termination  of  Section  245(b)  GPM 
Program       ■ 

Correction    ' 

In  rule  document  87-19768  beginning 
on  page  32754  in  the  issue  of  Friday, 
August  28, 1987,  make  the  following 
correction; 

On  page  32755,  in  the  third  column,  in 
the  second  complete  paragraph,  in  the 
fourth  line,  "Justify"  should  read 
"disqualify"] 

BILLING  CODE   1S0S-01-O 


UM  I 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71      | 

[Airspace  Docket  No.  87-AWP-21 1 

Amendment  to  Santa  Maria,  CA. 
Control  Zone 

Correction 

In  rule  document  87-19028  beginning 
on  page  31385  in  the  issue  of  Thursday, 
August  20, 1987,  make  the  following 
correction; 

5  71,171     1  Corrected  1 

On  page  31385,  in  the  third  column,  in 
§  71.171,  in  the  description  for  the  Santa 
Maria,  CA  control  zone,  in  the  third  line, 
insert  "during"  after  "effective". 

BILLING  CODE   1S05-01-D 
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Department  of 
Health  and  Human 
Services 


Food  and  Drug  Administration 

21  CFR  Part  888 

Orthopedic  Devices;  General  Provisions 
and  Classifications  of  77  Devices;  Final 
Rule 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  888 
fDocketNo.  78N-3028J 

Orthopedic  Devices;  General 
Provision?  and  Classifications  of  77 
Devices 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  classifying  77 
ortiiopedic  devices.  In  the  preamble  to 
this  rule,  FDA  is  responding  to 
comments  received  on  the  proposed 
regulations  classifying  these  devices. 
These  actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
EFFECTIVE  DATE:  October  5.  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carl  Larson.  Center  for  Devices  and 
Radiological  Health  IHFZ-410).  Food 
and  Drug  Administration,  8757  Georgia 
Avenue,  Silver  Spring.  MD  20910,  301- 
427-71.56. 

SUPPLEMENTARY  INFORMATION: 
Tdble  of  Contents 

A  Background. 

B  FD.A's  Priorities  for  Establishing 

Performance  Standards. 
C  Changes  m  the  Name  of  the  Orthopedic 

Device  Advisory  Committee. 
D  Devices  Not  Being  Classified  at  This  Time. 
F.,  List  of  Orthopedic  Devices. 
F  Changes  in  CiassiHcations  in  Final  Rule. 
G  Summary  of  Comments  on  Classification 

and  FD.-\'s  Responses, 
H  Exemptions  for  Class  1  Orthopedic 

Devices. 
1  Classification  Regulations  Published  To 

Date. 
1  Minor  Changes  or  Clarifications. 
K  Transitional  Devices. 
L.  Studies  Submitted  By  Comments, 
M.  Environmental  Impact. 
N   Economic  Impact. 

A.  Background 

In  the  Federal  Register  of  July  2, 1982 
(47  FR  29(J52).  FDA  published  a 
proposed  rule  containing  general 
provisions  applicable  to  the 
classification  of  orthopedic  devices,  and 
individual  proposed  regulations 
classifying  77  orthopedic  devices  into 
one  or  more  of  three  regulatory  classes: 
Class  I  (general  controls),  class  II 
(performance  standards),  and  class  III 
(premarket  approval). 

FDA  is  postponing  final  classification 
of  2  of  the  77  orthopedic  devices  subject 
to  the  proposed  rule  in  order  to  review 
additional  data  on  electrical  safety. 
Thus,  in  this  final  rule  FDA  is  classifying 
75  orthopedic  devices  based  on  the 


proposed  rule.  Also,  in  this  final  rule 
FDA  is  codifying  the  statutory 
classification  into  class  III  of  two 
transitional  devices  that  were  not 
subjects  of  the  proposed  classification 
rule.  Accordingly,  in  this  final  rule  FDA 
is  classifying  77  generic  types  of 
orthopedic  devices  [77  minus  2  plus  2 
equals  77).  Of  these  77  devices.  FDA  is 
classifying  15  devices  into  class  I,  37 
devices  into  class  II,  24  devices  into 
class  III,  and  1  device  into  class  II  or 
class  III  depending  upon  its  intended 
use. 

To  reduce  printing  costs,  FDA  is 
publishing  in  one  final  rule,  the  general 
provisions  and  the  classifications  of  77 
orthopedic  devices.  FDA  previously 
published  a  separate  final  rule  for  each 
device. 

Classification  of  medical  devices  in 
commercial  distribution  is  required  by 
section  513  (21  U.S.C.  360c)  of  the 
Medical  Device  Amendments  of  1976 
(the  amendments)  (Pub.  L.  94-295)  to  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  301  through  392).  The 
effect  of  classifying  a  device  into  class  I 
is  to  require  that  the  device  continue  to 
meet  only  the  general  controls 
applicable  to  all  devices.  The  effect  of 
classifying  a  device  into  class  II  is  to 
provide  for  the  future  development  of 
one  or  more  performance  standards  to 
assure  the  safety  and  effectiveness  of 
the  device.  The  effect  of  classifying  a 
device  into  class  III  is  to  require  each 
manufacturer  of  the  device  to  submit  to 
FDA  a  premarket  approval  application 
that  includes  information  concerning 
safety  and  effectiveness  tests  for  the 
device.  For  a  class  III  device  not 
considered  a  new  drug  before  the 
amendments  that  either  was  in 
commercial  distribution  before  May  28, 
1976,  or  that  is  substantially  equivalent 
to  a  device  that  was  in  commercial 
distribution  before  that  date,  each 
application  for  premarket  approval  must 
be  submitted  to  FDA  on  or  before  March 
30, 1990,  or  90  days  after  promulgation  of 
a  separate  regulation  requiring 
premarket  approval  of  the  device, 
whichever  occurs  later.  Devices  that 
FDA  previously  regarded  as  new  drugs, 
or  newly  offered  devices  that  are  not 
substantially  equivalent  to  a  device  that 
was  in  commercial  distribution  before 
the  amendments,  are  classified  by 
statute  into  class  111  and  already  are 
required  to  have  in  effect  an  approved 
application  for  premarket  approval.  See 
section  520(1)  of  the  act  (21  U.S.C. 
360j(l)). 

The  preamble  to  the  proposed 
regulations  described  the  development 
of  the  general  provisions  and  the 
proposed  regulations  classifying 
orthopedic  devices  and  the  activities  of 


the  Orthopedic  and  Rehabilitation 
Devices  Panel,  an  FDA  advisory 
committee  that  makes  recommendations 
to  FDA  concerning  the  classification  of 
orthopedic  devices.  FDA  provided  a 
period  of  90  days,  later  extended  to  180 
days  (October  8,  1982:  47  FR  44475),  for 
interested  persons  to  submit  written 
comments  on  the  proposed  regulations. 
The  comments  received  and  FDA's 
responses  to  the  comments  are 
discussed  below. 

In  April  1985,  H,R,  2177  (99th  Cong,  1st 
Sess.)  was  introduced  in  the  U.S.  House 
of  Representatives.  The  bill  was  a 
legislative  proposal  of  the  Department  of 
Health  and  Human  Services.  Among 
other  things,  the  bill  would  have  (1) 
amended  the  act  to  eliminate  the 
statutory  category  of  class  II,  (2)  made 
the  establishment  of  a  performance 
standard  one  of  the  several  general 
controls  that  may  be  made  applicable  to 
a  device,  and  (3)  streamlined  the 
procedure  for  establishing  standards 
required  by  section  514  of  the  act.  If 
legislation  comparable  to  this  bill 
becomes  law,  there  would  be  only  two 
categories  of  devices:  Class  I  (general 
controls)  and  class  II  (premarket 
approval,  currently  class  III).  Class  II 
devices  would  be  redesignated  as  class  I 
devices.  Because  the  proposed 
legislation  contains  transitional 
provisions  that  convert  classifications 
under  the  current  law  to  classifications 
under  the  proposed  law,  FDA  is 
continuing  to  issue  classification  rules 
under  the  current  law. 

B.  FDA's  Priorities  for  Establishing 
Performance  Standards 

In  the  Federal  Register  of  October  23, 
1985  (50  FR  43060).  FD.^  published  a 
notice,  "Policy  Statement;  Class  II 
Medical  Devices,"  announcing  its  policy 
for  setting  priorities  for  initiating 
proceedings  to  establish  performance 
standards  for  medical  devices  classified 
into  class  II.  Under  the  amendments, 
FDA  is  required  to  establish 
performance  standards  for  class  11 
devices.  FDA  does  not  have  the 
resources,  however,  to  establish 
simultaneously  performance  standards 
for  all  the  devices  already  classified  (or 
being  classified)  in  class  II.  In  the 
October  23, 1985  notice,  FDA  announced 
that  it  will  consider  the  following  factors 
when  setting  priorities  for  establishing 
performance  standards  for  class  II 
devices: 

a.  The  seriousness  of  questions 
concerning  the  safety  or  effectiveness  of 
the  devices:  the  risks  associated  with 
use  of  the  device:  the  significance  of  a 
device  to  the  public  health;  and  the 
present  and  projected  use  of  the  device: 


UM  I 
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b.  The  recommendations  of  FDA's 
advisory  committees: 

c.  The  impact  of  an  FDA  guidehne  or 
recommendation; 

d  The  effect  of  a  Federal  standard  or 
other  regulatory  controls  under  an 
authority  other  than  the  act; 

e.  The  impact  of  voluntary  standards; 

f.  The  impact  of  activities  authorized 
under  the  general  controls  provisions  of 
the  act; 

g.  The  effect  of  dissemmation  of 
information  and  educational  efforts: 

h.  The  sufficiency  of  voluntary 
corrective  actions; 

i,  Valid  scientific  evidence  developed 
since  classification; 

j^  The  existence  of  a  petition  for 
reclassification: 

k.  The  impact  of  any  other  factors  that 
affect  a  devices's  safety  or 
effectiveness. 


C.  Changes  in  the  Name  of  the 
Orthopedic  Device  Advisory  Committee 

FDA  has  periodically  reorganized  its 
advisory  panels  for  device 
classification.  Most  recently,  on  April 
14.  1984.  FDA  established  the 
Orthopedic  and  Rehabilitation  Devices 
Panel  (see  49  FR  1-446:  April  24.  1984). 
The  new  panel  performs  the  same 
functions  with  respect  to  orthopedic 
devices  as  did  its  predecessors,  the 
Orthopedic  De\ice  Classification  Panel. 
(19r6-19"8)  and  the  Surgical  and 
Rehabilitation  Devices  Panel  (1978- 
1984). 

D.  Devices  Not  Being  Classified  at  This 
Time 

FDA  is  postponing  classification  of 
the  following  two  generic  types  of 
orthopedic  devices  in  order  to  review 
additional  data  on  electrical  safety:  AC- 
powered  goniometer  and  AC-powered 
cast  removal  instrument. 


E.  List  of  Orthopedic  Devices 

The  list  below  shows,  for  each 
orthopedic  de\  ice,  the  section  of  the 
Code  of  Federal  Regulations  at  which 
classification  of  that  device  is  being 
codified  (or  will  be  codified),  the  docket 
number  of  the  corresponding  proposed 
classification  regulation  (where 
applicable),  the  final  classification  of  the 
device,  and  an  indication  (\es  or  no)  of 
whether  public  comments  were  received 
on  the  proposed  regulation.  The  list 
includes  the  two  AC-powered 
orthopedic  devices  for  which 
classification  is  being  postponed.  For 
each  of  these  two  devices,  the  section 
number  of  the  Code  of  Federal 
Regulations  is  in  parentheses,  the  name 
of  the  device  is  identified  with  footnote 
"',"  and  no  classification  of  the  device 
is  provided  (§§  888  1500  and  888.5960). 
The  two  transitional  devices  included  in 
this  rule  are  identified  with  footnote  "^." 
(§§  888.3015  and  888.3027).  (See  "K. 
Transitional  Devices"  near  the  end  of 
the  preamble.) 


Section  and  device 


Subpart  B— Diagnostic  Devices 

688  1 1 00— Arthroscope 

688  1240 — AC-powered  dynamometer 

688  1 250 — Nonpowered  dynamometer 

(888  1 500)— AC-powered  goniometer  > 

688  1 520 — Nonpowered  goniometer 


Subpart  D — Prosthetic  Devices 

688  3000— Bone  cap 

688  301 0— Bone  fixation  cerclage 

688  3015— Bone  heterografi  ^ 

888,3020— Intramedullary  fixation  rod 

888  3025— Passive  tendon  prosthesis 

888,3027— Polymethylmethacrylate  (PMMA)  bone  cement  * 

888  3030— Single/multiple  component  metallic  bone  fixation  appliances  and  accessories 

888  3040— Smooth  or  threaded  metallic  bone  fixation  fastener 

888  3050 — Spinal  interlaminal  fixation  orthosis 

888  3060— Spinal  intervertebral  body  fixation  orthosis 

888  3100— Ani^le  joint  metal /composite  semi-constramed  cemented  prosthesis 

888  3110— Ankle  )oint  metal/ polymer  semi-constramed  cemented  prosthesis 

888  3120— Ankle  loint  metal/polymer  non-constrained  cemented  prosthesis .■ 

688  3150— Elbow  joint  metal/metal  or  metal/polymer  constrained  cemented  prosttiesis 

688  3160 — Elbow  )Oint  metal/polymer  semi-constrained  cemented  prosthesis „ 

888  3170— Elbow  joint  radial  (hemi-elbow)  polymer  prosthesis 

688  3180 — Elbow  joint  humeral  (hemi-elbow)  metallic  uncemented  prosthesis 

688  3200— Finger  joint  metal/metal  constrained  uncemented  prosthesis 

888  3210 — Finger  joint  metal/metal  constrained  cemented  prosthesis 

888  3220— Finger  joint  metal/polymer  constrained  cemented  prosthesis 

688  3230 — Finger  joint  polymer  constrained  prosthesis  

688  3300 — Hip  joint  metal  constrained  cemented  or  uncemented  prosthesis 

668  3310 — Hip  joint  metal/polymer  constrained  cemented  or  uncemented  prosthesis 

688  3320 — Hip  joint  metal/metal  semi-constramed  with  a  cemented  acetabular  component,  prosttie- 
sis 

888  3330 — Hip  joint  metal/metal  semi-constrained.  with  an  uncemented  acetabular  component, 
prosthesis 

888  3340 — Hip  joint  metal  composite  semi-constramed  cemented  prosthesis 

688  3350 — Hip  joint  metal/polymer  semi-constrained  cemented  prosthesis 

688  3360— Hip  joint  femoral  (hemi-hip)  metallic  cemented  or  uncemented  prosthesis 

688  3370 — Hip  joint  (hemi-hip)  acetabular  metal  cemented  prosthesis 

888  3380 — Hip  joint  femoral  (hemi-hip)  trunnion-beanng  metal /polyacetal  cemented  prosthesis 


Docket  No. 


Ctass 


Comments 


78N-3041 
78N-3300 
78r*-3042 

78N-3043 
78N-3044 

78N-3046 
78N-3051 

III 

78N-3056 
78N-3098 


78N-3049 
78N-3053 
78N-3047 
78N-3048 
78N-3059 
78N-3060 
78N-3061 
78N-3062 
78N-3063 
78N-3064 
78N-3065 
78N-3066 
78N-33C1 
78N-3067 
78N-3068 
78N-3070 
78N-3071 
78N-3072 

78N-3073 

78N-3074 
78N-3075 
78N-3077 
78N-3076 
78N-307e 


Yes. 

No. 

No. 

No. 

Yes. 


Yes. 
Yes. 

Yes. 
Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

No. 

Yes. 

Yes. 

Yes. 

No. 

No. 

No. 

No. 

Yes. 

Yes. 

Yes. 

No. 

No. 

Yes. 

Yes. 

Yes. 

No. 

No. 


'  Classification  postponed. 


'  Not  proposed:  statutory  classification. 
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Section  and  device 


888  3390— Hip  joint  femoral  (hemi-hip)  metal/polymer  cemented  or  uncemented  prosthesis 

888  3400— Hip  joint  femoral  (hemi-hip)  metallic  resurfacing  prost^tesis 

888  3410— Hip  loint  metal/polymer  semi-constrained  resurfacing  cemented  prosthesis 

888  3480— Knee  |Oint  femorotibial  metallic  constrained  cemented  prosthesis 

888  3490 — Knee  )oint  femorotibial  metal/composite  non-constramed  cemented  prosthesis 

888  3500— Knee  |oint  femorotibial  metal/ composite  semi-constrained  cemented  prosthesis 

888  3510 — Knee  )0int  femorotibial  metal'polymer  constrained  cemented  prosthesis 

888,3520— Knee  jomt  femorotibial  metal/polymer  non-constramed  cemented  prosthesis 

888  3530 — Knee  |Oint  femorotibial  metal/poiymer  semi-constrained  cemented  prosthesis 

888  3540 — Knee  |0int  patellofemoral  polymer/metal  semi-constrained  cemented  prosthesis 

888  3550— Knee  |oint  pateHofemorotibiai  polymer/metal/metal  constrained  cemented  prosthesis 

888  3560— Knee  |oint  patellofemorotibial  polymer/metal/potymef  semi-constrained  cemented  pros- 
thesis 

888  3570— Knee  joint  femoral  (hemi-knee)  metallic  uncemented  prosthesis , 

888  3580— Knee  joint  patellar  (hemi-knee)  metallic  resurfacing  uncemented  prosthesis 

888  3590- Knee  joint  tibial  (hemi-knee)  metallic  resurfacing  uncemented  prosthesis 

888  3640— Shoulder  jomt  metal/metal  or  metal  polymer  constrained  cemented  prosthesis 

888  3650 — Shoulder  joint  metal/polymer  non-constrained  cemented  prosthesis 

888  3660— Shoulder  joint  metal/polymer  semiconstrained  cemented  prosthesis 

888  3680— Shoulder  joint  glenoid  (hemi-shouider)  metallic  cemented  prosthesis 

888  3690— Shoulder  joint  humeral  (hemi-shoulder)  metallic  uncemented  prosthesis 

888  3720 — Toe  joint  polymer  constrained  prosthesis 

888  3730 — Toe  joint  phalangeal  (hemi-toe)  polymer  prosthesis 

888  3750— Wrist  joint  carpal  lunate  polymer  prosthesis 

888  3760 — Wrist  joint  carpal  scaphoid  polymer  prosthesis 

888  3770 — Wrist  joint  carpal  trapfezium  polymer  prosthesis 

888  3780— Wrist  joint  polymer  constrained  prosthesis 

888  3790— Wrist  joint  metal  constrained  cemented  prosthesis... 

888  3800— Wrist  joint  metal/polymer  semi-constrained  cemented  "prosthesis. 

888  3810— Wnst  joint  ulnar  (hemi-wrist)  polymer  prosthesis 


Subpart  E— Surgical  Devices 

-Calipers  for  clinical  use 

-Cement  dispenser 

-Cement  mixer  for  clinical  use 

-Cement  monomer  vapor  evacuator 


883  4 1 50- 

888  4200- 

888  4210- 

888  4200- 

888  4230— Cement  ventilation  tube 

888  4300 — Depth  gauge  for  clinical  use.. 

888  4540 — Orthopedic  manual  surgical  instrument _ 

888  4580— Sonic  surgical  instrument  and  accessories/attachments 

888  4600— Protractor  for  clinical  use 1 

888  4800— Template  for  clinical  use 1I!!!Z!!!! 

888  5850 — Nonpowered  orthopedic  traction  apparatus  and  accessories.. 

888  5890— Noninvasive  traction  component 

888  5940— Cast  component I 

(888  5960)— AC-powered  cast  removal  instrument ' I 

888  5980— Manual  cast  application  and  removal  instrument I 


Docket  No. 


Class 


Comments 


78N- 
78N- 
78N- 
78N- 
78N- 
78N- 
78N- 
78N- 
78N- 
78N- 
78N- 
78N- 

78N- 
78N- 
78N- 
78N- 
78N- 
78N- 
78N- 
78N- 
78N- 
78N- 
78N- 
78N- 
78N- 
78N- 
78N- 
78N- 
78N- 


78N- 
7eN- 
78r'4- 
78N- 
78N- 
78N- 
78^4- 
78N- 
78N- 
78N- 
78N- 
78N- 
78N- 
78N- 
78N- 


3079 
3080 
3081 
3082 
3083 
3302 
3084 
3085 
3086 
3087 
3088 
3090 

3091 
3092 
3093 
3094 
3095 
3096 
3058 
3097 
3099 
3100 
3101 
3102 
3304 
3103 
3305 
3104 
3105 


3106 
3107 
3108 
3109 
3110 
3111 
3114 
3116 
3117 
3118 
3120 
3122 
3123 
3124 
3125 


II 
II 
II 
III 
II 
II 


No. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

No. 

Yes. 

Yes. 

Yes. 

Yes. 

No. 

Yes. 

No. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes 

No. 

No. 

Yes. 

Yes. 

Yes. 

Yes. 

No. 

Yes. 

Yes. 

Yes. 

No. 

Yes. 

Yes. 

No. 

Yes. 

No. 

Yes. 

No. 


Classification  postponed 
■  Not  proposed,  statutory  classification. 


F.  Changes  in  Classifications  in  Final 
Rule 

Based  upon  consideration  of  the 
CDniments  received  and  on  additional 


information  before  the  agency,  FDA  has 
placed  the  six  devices  listed  below  in 


different  classes  from  those  originally 
proposed: 


Section  and  Device 


888  3100— Ankle  joint  metal/composite  semi-constrained  cemented  prosthesis 

888  3340— Hip  joint  metal /composite  semi-constrained  prosthesis  

888  3480 — Knee  joint  femorotibial  metallic  constrained  prosthesis     

888  3490— Knee  joint  femorotibial  metal /composite  non-constramed  cemented  prosthesis 

888  3500— Knee  joint  femorotibial  metal  composite  semi-constrained  cemented  prosthesis 

888  3550— Knee  joint  patellofemorotibial  polymer/ metal /metal  constrained  cemented  prosthesis. 


I 


KDA's  reasons  for  changing  the 
clHssifications  of  these  six  devices  are 


i 


I 


provided  in  tliis  preamble  under  the 
heading  "G.  Summary  of  Comments  on 


Proposed 
class 


Final 

class 


Classification  and  FDA's  Responses"  in 
paragraphs  14.  20,  25,  26,  27,  and  29. 
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FDA  believes  that  it  is  unnecessary  to 
issue  a  new  proposed  rule  concerning 
these  decisions.  The  purpose  of 
publishing  a  proposed  regulation  and 
soliciting  comments  is  to  enable  the 
agency  to  determine  whether  its 
proposed  classification  of  a  device  was 
correct.  After  reviewing  the  comments 
submitted  on  a  proposed  regulation  or 
upon  reconsideration,  the  agency  may 
be  persuaded  that  its  proposed 
classification  was  incorrect.  Persons 
interested  in  the  classification  process 
should  therefore  anticipate  that  in  a 
final  regulation  a  device  may  be  placed 
in  a  class  different  from  the  one 
originally  proposed.  This  possibility  was 
specifically  identified  in  the  proposed 
regulation  on  orthopedic  devices  (see  47 
FR  29052).  Persons  who  disagree  with 
the  final  classification  of  a  device  may 
petition  for  reclassification  of  the  device 
under  number  Subpart  C  of  Part  860  (21 
CFR  Part  860). 

G.  Summary  of  Comments  on 
Classification  and  FDA's  Responses 

FDA  notes  that  it  is  required  by 
section  513(d)(2)(B)  of  the  act  (21  U.S.C. 
360c(d)(2)(B))  to  classify  a  device 
intended  to  be  implanted  into  class  III, 
unless  the  agency  determines  that  such 
class  is  unnecessary.  After  determining 
that  classification  of  such  a  device  into 
class  III  is  unnecessary,  in  determining 
whether  it  should  classify  a  device 
intended  to  be  implanted  into  class  II  or 
class  1.  FDA  believes  that  it  should 
classify  such  a  device  into  class  II. 
unless  the  agency  determines  such  class 
is  unnecessary.  Because  of  the  risks  to 
health  presented  by  devices  intended  to 
be  im.planted,  such  as  loss  or  reduction 
of  limb  function,  adverse  tissue  reaction, 
immediate  risk  of  infection,  and  long- 
term  potential  for  increased  risk  of 
infection  from  the  presence  of  a  foreign 
body  discussed  in  the  proposed  rule  (47 
FR  29054  at  29055  (Refs.  4  and  5));  FDA 
believes  that  general  controls  alone  are 
insufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  any  device  intended  to 
be  implanted.  Thus.  FDA  believes  that 
establishment  of  a  performance 
standard  is  necessary  for  any  device 
intended  to  be  implanted  that  the 
agency  believes  need  not  be  in  class  III. 

1.  One  comment  asked  that  FDA 
explain  its  rationale  for  proposing  to 
classify  into  class  II  a  number  of 
orthopedic  implants  with  failure  rates  in 
excess  of  20  percent,  while  proposing  to 
classify  into  class  III  other  such  devices 
for  which  insufficient  data  are  a\  ailable 
to  estimate  their  failure  rates  and, 
consequently,  whose  failure  rates  may 
be  less  than  20  percent. 


FDA  agrees  that  further  explanation  is 

needed.  In  accordance  with  section  513 
of  the  act  (21  U.S.C.  360c),  FDA  is 
classifying  into  class  II  orthopedic 
devices  intended  to  be  implanted  for 
which  sufficient  evidence  is  available  to 
(a)  identify  and  assess  the  risks  to 
health  presented  by  the  devices,  (b) 
weigh  the  probable  benefits  to  health 
from  use  of  the  devices  against  the 
probable  risks  from  such  use,  (c) 
establish  performance  standards  to 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  devices, 
and  (d)  determ.ine  that  the  general 
controls  of  class  I  alone  are  insufficient 
to  provide  such  assurance.  Implants  for 
which  such  evidence  is  unavailable  are 
being  placed  in  class  III,  as  required  by 
section  513  of  the  act.  Accordingly, 
consistent  with  the  statutory  standard, 
FDA  proposed  to  classify  into  class  III 
many  orthopedic  devices  intended  to  be 
implanted  because  important 
information  concerning  their  safety  and 
effectiveness  is  not  currently  available. 

To  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  devices 
intended  to  be  implanted,  clinical 
studies  of  the  devices  should  include 
periodic  followup  examinations  of 
patients  over  a  number  of  years.  These 
periodic  examinations  should  include 
taking  X-rays  of  the  implant  to  help 
determine  whether  the  device  is 
biocompatible.  If  long-term  followup  of 
patients  receiving  an  implant  has  not 
been  documented  in  the  results  of  the 
clinical  studies,  or  if  such  data  are 
unavailable,  FDA  believes  that  the 
safely  and  effectiveness  of  the  device 
have  not  been  established.  Thus,  w-hen 
the  failure  rate  of  a  device  intended  to 
be  implanted  is  unknown  because  of 
lack  of  followup  data,  FDA  is  classifying 
the  device  into  class  III.  When  such  data 
become  available,  and  if  the  data 
establish  that  the  device  has  an 
acceptable  failure  rate,  the  device  may 
be  reclassified. 

2.  Comments  argued  that,  for  several 
reasons,  FDA  should  classify  into  class  1 
many  of  the  devices  intended  to  be 
implanted  that  it  proposed  be  in  class  II 
or  class  III.  FDA's  responses  to  each  of 
these  arguments  follow. 

2a.  Comments  recommended  that 
many  devices  intended  to  be  implanted 
be  classified  into  class  I  because,  for 
those  devices,  the  existence  of  a 
performance  standard  or  the 
requirement  of  premarket  approval 
would  not  improve  the  outcome  for  a 
patient  who  develops  an  infection 
following  implantation  of  a  device. 

FDA  agrees  that  the  existence  of  a 
performance  standard  or  the 
requirement  of  premarket  approval 


would  not  change  the  result  for  a  patient 
who  develops  an  infection  following 
implantation  of  the  device,  but  disagrees 
that  that  is  a  valid  reason  for  classifying 
the  device  into  class  I,  Although 
performance  standard  requirements  and 
premarket  approval  requirements  will 
not  eliminate  all  possibility  of  infection, 
these  requirements  will  reduce  the  risk 
of  infection  and.  therefore,  FDA  believes 
that  these  requirements  are  necessary  to 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  these 
devices, 

2b.  Comments  recommended  that 
FDA  classify  many  devices  intended  to 
be  implanted  into  class  I  in  order  to 
ensure  their  continued  commercial 
availability, 

FDA  disagrees  with  the  comments. 
The  continued  commercial  availability 
of  a  device  is  not  the  major  criterion  to 
be  considered  by  FDA  when  classifying 
devices.  Classification  decisions  are 
based  on  the  degree  of  regulatory 
control  necessary  to  ensure  the  safety 
and  effectiveness  of  the  device.  In  any 
event,  classification  of  a 
preamendments  device  into  class  11  or 
class  III  has  no  immediate  impact  on  the 
commercial  availability  of  the  device. 
For  each  device  classified  into  class  II  or 
class  III,  FDA  must  publish  an 
additional  proposed  and  final  regulation 
allowing  further  public  comment  before 
the  agency  may  establish  a  performance 
standard  (21  U.S.C.  360d)  or  require 
premarket  approval  (21  U.S.C.  360e)  for 
the  device.  See  the  discussion  later  in 
this  preamble  entitled  "N.  Economic 
Impact." 

2c.  Comments  requested  that  many 
devices  intended  to  be  implanted  be 
classified  into  class  1  instead  of  class  II 
as  proposed,  arguing  that  the  Panel 
recommended  that  standards  be 
established,  not  for  the  finished  devices 
themselves,  but  rather  for  the  materials 
intended  for  use  in  such  devices, 

FDA  disagrees  with  the  comments.  As 
stated  in  the  "Summary  of  the  Reasons 
for  Recommendations"  for  each  of  the 
regulations  proposing  that  devices 
intended  to  be  implanted  be  classified 
into  class  II,  the  Pane!  recommended 
and  FDA  proposed  that  performance 
standards  be  established  that  would 
apply  both  to  the  materials  intended  for 
use  in  the  devices  and  to  the  finished 
devices  themselves, 

2d.  Comments  requested  that  many 
orthopedic  de\  ices  intended  to  be 
implanted  be  classified  into  class  I. 
arguing  that  the  literature  cited  in  the 
proposed  rule  did  not  support 
classification  of  these  devices  into  class 
II  or  class  III. 
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FDA  disagrees  with  the  comments. 
FDA  based  its  proposed  classification  of 
each  de%'ice  primarily  on  the  Panel's 
recommendation.  Section  513(c)(2](A)  of 
the  act  requires  that  a  Panel  summarize 
the  data  upon  which  its 
recommend.Htion  is  based.  The 
legislative  history  of  the  amendments 
provides  that  the  term  "data"  as  used  in 
that  section  has  a  special  meaning.  As 
used  in  section  51.31c)(2](A),  "data" 
refers  not  only  to  the  results  of  scientific 
experiments,  but  also  to  less  formal 
evidence,  other  scientific  information,  or 
the  judgments  of  experts  (House 
Committee  on  Interstate  and  Foreign 
Commerce.  Medical  Device 
Amendments  of  1976,  H.  Rept.  94-853, 
94th  Cong..  2d  Sess.  40  (1976)).  FD.X's 
proposed  classifications,  therefore,  are 
based  as  much  on  the  Panel  members' 
personal  knowledge  of,  and  clinical 
experience  with,  the  devices  as  on  the 
data  in  the  cited  medical  literature. 
Furthermore.  FDA  believes  that  a  lack  of 
data  in  the  literature  regarding  a  device 
intended  to  be  implanted,  or  a  lack  of 
clinical  experience  with  the  device, 
supports  classifying  the  device  into 
class  II  or  class  III,  rather  than  class  I. 
Moreover,  the  little  literature  available 
shows  that  such  devices  present  risks  to 
he.ilth  that  can  be  controlled  only  by 
requiring  performance  standards  or 
premarket  approval. 

2e.  Several  comments  argued  that 
many  orthopedic  devices  intended  to  be 
implanted  should  be  classified  into  class 
I  because  no  major  health  problems 
have  been  identified  in  FDA's  device 
experience  network  or  in  manufacturers' 
complaint  files  for  either  the  devices  or 
the  materials  used  in  them. 

FDA  disagrees  with  the  comments. 
FDA  believes  that  the  data  in  complaint 
fiK's  of  manufacturers  or  the  voluntarily 
submitted  adverse  experience  reports  in 
FDA's  device  experience  network  are 
not  necessarily  an  accurate  reflection  of 
the  number  of  adverse  experiences  with 
devices.  Although  FD.A  has  published  in 
thcFederal  Regislera  final  rule  requiring 
manufacturers  and  importers  to  report  to 
VD.\  adverse  experiences  with  devices 
(49  FR  36326;  September  14,  1984),  the 
rule  does  not  apply  to  physicians  who 
implant  orthopedic  devices. 
Consequently.  FDA  may  not  be 
informed  of  all  adverse  experiences 
with  these  devices.  Further,  FDA  has 
iiientified  risks  to  health  presented  by 
orthopedic  devices  intended  to  be 
implanted  that  support  classifying  the 
devices  into  class  II  or  class  III.  .As 
stated  earlier,  a  lack  of  information 
about,  or  a  lack  of  clinical  experience 
with,  a  device  intended  to  be  implanted 


also  supports  classification  of  the  device 
into  class  II  or  class  III. 

2f.  Comments  argued  that  FDA  should 
classify  many  joint  prostheses  intended 
to  be  implanted  into  class  1  because 
little  data  exist  showing  a  correlation 
between  in  vitro  wear  and  strength 
measurements  of  the  devices  or  the 
materials  intended  for  use  in  them,  and 
performance  of  the  devices  after  they 
are  implanted. 

FDA  agrees  that  little  data  are 
available  showing  a  correlation  between 
in  vitro  measurements  of  wear  or 
strength  of  devices  intended  to  be 
implanted,  or  materials  used  in  them, 
and  in  vivo  performance  of  such 
devices.  FDA  is  not  classifying  any 
device  intended  to  be  implanted  solely 
on  the  basis  of  the  amount  of  in  vitro 
wear  and  strength  data  available. 
However,  as  shown  by  the  available 
data  summarized  in  the  proposed  rule 
(Ref.  7;  47  FR  29052  at  29055),  when  wear 
debris  produced  by  an  orthopedic 
implant  was  injected  info  rats, 
tumorigenesis  was  observed  among  a 
significant  proportion  of  the  rats. 
Further,  the  fact  that  little  data  exists 
supports  the  concept  that  the  increased 
level  of  control  provided  by 
classification  into  class  II  or  class  III  is 
necessary.  The  fact  that  little  in  vitro 
wear  and  strength  data  exists  certainly 
does  not  support  classifying  devices 
intended  to  be  implanted  into  class  I. 
Thus,  FDA  believes  that  it  is  necessary 
to  classify  joint  prostheses  into  class  II 
or  class  III  in  order  to  ensure  that  the 
level  of  wear  debris  produced  by  an 
orthopedic  joint  prosthesis  is  kept  to  a 
minimum  by  requiring  in  vitro  wear  and 
strength  measurements  of  the  devices 
before  they  are  implanted.  FDA  believes 
that  sufficient  information  exists  for 
manufacturers  to  develop  standard 
methods  for  in  vitro  measurements  of 
wear  or  strength  of  joint  prostheses  and 
of  materials  intended  for  use  in  these 
devices.  Further,  FDA  believes  that  the 
results  of  such  comparative 
measurements  of  wear  or  measurements 
of  other  critical  device  attributes  using 
standard  test  methods  should  be 
included  in  the  labeling  of  the  devices  to 
assist  the  physician  in  selecting  an 
appropriate  device  for  a  patient. 

2g.  Comments  noted  that  FDA  did  not 
include  in  the  proposed  regulations  the 
acceptance  criteria  for  materials 
intended  for  use  in  components  of 
devices  intended  to  be  implanted  and 
did  not  identify  which  of  the  materials 
used  in  such  devices  the  agency 
believed  resulted  in  a  lack  of 
biocompatibility.  For  these  reasons, 
comments  suggested  that  many  devices 


intended  to  be  implanted  be  classified 
into  class  I. 

FDA  disagrees  with  the  comments. 
FDA  believes  that  it  was  unnecessary  to 
include  in  the  proposed  classification 
regulations  specific  criteria  for 
acceptance  of  materials  intended  for  use 
in  devices  intended  to  be  implanted  or 
to  identify  specific  materials  used  in 
such  devices  thar  may  not  be 
biocompatible.  The  appropriate  time  to 
identify  the  materials  to  be  used  in  these 
devices  and  to  establish  acceptance 
criteria  for  these  materials  is  when  FDA 
establishes  performance  standards  for 
the  devices  or  when  manufacturers 
prepare  applications  for  premarket 
approval  of  the  devices.  Certainly,  the 
absence  of  this  information  does  not 
support  classifying  these  devices  into 
class  I,  as  these  devices  are  intended  to 
be  implanted  to  fix  living  bone  or 
replace  a  joint,  uses  which  are  of 
substantial  importance  in  preventing 
impairment  of  human  health.  Moreover, 
section  513(d)(2)(B)  of  the  act  (21  U.S.C. 
360c(d)(2)(B))  requires  that  FDA  classify 
all  implants  into  class  III  unless  the 
agency  determines  that,  for  a  particular 
implant,  premarket  approval  is 
unnecessary  to  provide  reasonable 
assurance  of  its  safety  and 
effectiveness.  FDA  believes  that 
orthopedic  devices  intended  to  be 
implanted  have  not  been  implanted  in  a 
sufficient  number  of  patients  by  a 
sufficient  number  of  medical 
practitioners  to  provide  adequate 
evidence  on  the  long-term 
biocompatibility  of  these  devices  to 
permit  these  devices  to  be  classified  into 
class  1.  Consequently.  FDA  believes  that 
insufficient  evidence  of  safety  and 
effectiveness  is  available  at  this  time  to 
support  classifying  any  orthopedic 
device  intended  to  be  implanted  into 
class  I.  The  considerations  discussed  in 
this  paragraph  are  also  relevant  to  the 
comments  described  below  in 
paragraphs  10,  14,  16,  17.  20,  22,  23,  26, 
27,  29.  32,  35,  36.  37.  38,  and  39. 

3.  One  comment  complained  that 
public  involvement  in  the  classification 
of  orthopedic  devices  was  limited  and 
that,  as  a  result,  FDA  proposed  to 
classify  too  many  orthopedic  devices  in 
class  II  or  class  III. 

FDA  disagrees  with  the  comment. 
During  its  classification  deliberations, 
the  Panel  held  public  meetings  and 
provided  the  public  numerous 
opportunities  to  make  presentations  and 
submit  data.  Additionally,  when  FDA 
published  its  proposed  rule  classifying 
orthopedic  devices,  the  agency  provided 
180  days  for  interested  persons  to 
comment  on  the  proposed  rule  and 
included  in  the  proposed  rule  a  list  of 
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500  references  supporting  its  proposed 
classifications. 

4.  Comments  said  that  mandatory 
performance  standards  are  unnecessary 
for  the  orthopedic  devices  that  FDA 
proposed  to  classify  into  class  II  that  are 
subject  to  voluntary  standards,  arguing 
that  the  voluntary  standards  are 
adequate  to  control  the  documented 
risks. 

FDA  disagrees  with  the  comments. 
Section  513(a)(1)(B)  of  the  act  (21  U.S.C. 
360c(a)(l)(B))  requires  that  performance 
standards  be  established  under  section 
514  of  the  act  (21  U.S.C.  360d)  for  each 
device  classified  into  class  II.  In  the 
Federal  Register  of  October  23, 1985  (50 
FR  43060),  FDA  published  a  final  policy 
statement  regarding  class  II  devices  in" 
which  it  identified  the  factors  the 
agency  will  take  into  account  in  setting 
priorities  for  initiating  proceedings  to 
establish  performance  standards  under 
section  514  of  the  act.  See  "B.  FDA's 
Priorities  for  Establishing  Performance 
Standards"  at  the  beginning  of  this 
preamble.  Among  the  factors  FDA  will 
consider  is  the  existence  of  an  adequate, 
adhered  to  voluntary  standard.  In  the 
notice  of  October  23. 1985  (50  FR  43065) 
FDA  stated  "|u]nder  the  final  policy. 
FDA  will  not  conclude  that  an  adequate, 
adhered  to  voluntary  standard  makes  a 
performance  standard  under  section  514 
of  the  act  unnecessary  for  a  class  II 
device.  FDA  does  not  believe  nor  does 
the  legislative  history  suggest,  however, 
that  Congress  intended  that  FDA  could 
not  consider  the  existence  of  adequate 
adhered  to,  voluntarv-  standards  in 
setting  priorities  for  the  initiation  of 
proceedings  under  section  514  of  the 
act." 

5.  Comments  recommended  that  the 
labeling  for  joint  prostheses  devices 
intended  to  be  implanted  should  be 
improved  by  including  in  the  package 
insert  the  kinematic  description  of  the 
device.  The  comments  also 
recommended  that  a  kinematic 
description  of  the  device  be  included  in 
the  codified  identification  of  the  device. 

FDA  agrees  that  the  labeling  of  a  joint 
prosthesis  device  intended  to  be 
implanted  should  contain  the  kinematic 
description  of  the  device.  FDA  also 
agrees  that  the  classification  regulation 
for  each  such  device  should  be  clarified 
by  including  a  general  kinematic 
description  of  the  device.  In  the 
preamble  to  the  proposed  rule.  FDA 
defined  several  terms  used  in  the 
proposed  names  or  identifications  of 
joint  prostheses  devices  intended  to  be 
implanted.  To  clarify  further  the  names 
of  such  devices  and  their  identifications, 
FD.'\  is  codifying  certain  definitions, 
§  888.5  Resurfacing  technique,  and 
§  888.6  Degree  of  constraint.  One  of  the 


terms  defined,  i.e.,  degree  of  constraint, 
is  a  general  kinematic  description  of  the 
device. 

6.  Comments  noted  that  the  proposed 
names  of  many,  but  not  all.  prosthetic 
devices  included  information  regarding: 
(a)  The  general  kinds  of  materials  used 
in  the  construction  of  the  device  (e.g., 
"metallic"  or  'polymer"),  and  (b) 
whether  or  not  bone  cement  (§  888.3027) 
is  to  be  used  during  implantation  of  the 
device  (e.g.,  use  in  the  name  and 
identification  of  the  device  of  the  term 
"cemented"  or  "uncemented").  The 
comments  suggested  that,  for  the  sake  of 
consistency,  the  names  of  all  prosthetic 
devices  should  include  this  information. 

FDA  agrees  with  the  comments  that 
the  names  of  the  devices  should  be 
clarified.  For  the  sake  of  consistency, 
therefore,  in  the  final  rule  FDA  is 
including  in  the  name  of  each  prosthetic 
device  intended  to  be  implanted 
information  regarding  the  general  kinds 
of  materials  used  in  the  construction  of 
the  device  and.  where  appropriate, 
whether  or  not  bone  cement  (§  888.3027) 
is  intended  to  be  used  to  implant  the 
device. 

7.  One  comment  said  that  where  the 
only  risk  to  health  cited  by  the  Panel 
concerning  a  device  was  electrical 
shock  or  leakage  current,  FDA  should 
classify  the  device  into  class  I. 

FDA  tentatively  agrees  with  the 
comment.  FDA  believes  that  two 
electrically  powered  orthopedic  devices 
present  only  the  risk  of  electrical  shock 
or  leakage  current:  AC-powered 
goniometer  {§  888,1500)  and  AC- 
powered  cast  removal  instrument 
(§  888,5960).  Accordingly,  FDA  is 
postponing  classification  of  these  two 
devices  pending  review  of  additional 
data  regarding  electrical  safety  of 
devices.  See  the  discussion  under  "D. 
Devices  .Not  Being  Classified  at  This 
Time"  located  earlier  in  this  preamble. 

8.  Section  888.1100:  Arthroscope; 
proposed  class  II. 

a.  Comments  on  the  proposed 
regulation  classifying  this  device  argued 
that  the  device  should  be  classified  into 
class  I  instead  of  class  II  as  proposed, 
because  performance  standards  are  not 
necessary  to  control  the  risks  of 
electrical  shock  or  leakage  current 
presented  by  this  device. 

The  agency  tentatively  agrees  that 
AC-powered  devices  that  present  only 
the  risk  of  electrical  shock  or  leakage 
current  should  be  considered  for 
classification  into  class  I.  However,  the 
arthroscope  presents  risks  to  health  in 
addition  to  the  risks  of  electrical  shock 
and  leakage  current,  i.e.,  the  risks  of 
infection  and  tissue  trauma.  The  agency 
believes  that  establishment  of  a 


performance  standard  for  this  device  is 
necessary  to  control  these  risks. 

b.  One  comment  on  the  proposed 
regulation  classifying  the  arthroscope 
argued  that  the  device  should  be 
classified  into  class  I  because  it  has  a 
record  of  safe  use.  The  comment 
submitted  published  reports  (Studies  1 
through  18)  showing  results  of  clinical 
experience  with  the  device. 

FDA  concludes  that  the  studies 
provided  by  the  comments  contain 
insufficient  data  on  long-term  followup 
for  FDA  to  evaluate  fully  the  safety  and 
effectiveness  of  the  arthroscope.  As 
noted  above,  the  device  presents  risks  to 
health  of  infection  and  tissue  trauma, 
risks  which  general  controls  alone 
would  be  insufficient  to  control.  A 
performance  standard  would  control  the 
design,  optical  characteristics,  size, 
shape,  rigidity/flexibility,  surface  finish, 
materials  used,  and  construction  of  the 
device  to  assure  that  it  is  capable  of 
being  sterilized  properly  and  that  it  has 
sufficient  strength  to  prevent  tissue 
trauma  from  breakage  of  the  device 
when  it  is  inserted  into  a  patient's  joint. 
Accordingly,  the  agency  believes  that 
establishment  of  a  performance 
standard  for  this  device  is  necessary. 

c.  One  comment  urging  the  agency  to 
classify  this  device  into  class  I  said  that 
the  labeling  requirements  of  class  I  are 
sufficient  to  ensure  proper  use  of  the 
device  by  surgeons. 

FDA  agrees  that  adequate  directions 
for  use  in  the  labeling  of  the  device 
would  generally  ensure  that  the  device 
is  used  properly  by  surgeons.  However, 
the  device  is  required  to  comply  with  the 
labeling  requirements  of  class  I.  whether 
the  device  is  classified  into  class  I,  class 
II,  or  class  III,  (See  discussion  at  "N. 
Economic  Impact.")  FDA  disagrees  that 
adequate  labeling  would  ensure  that  the 
device  performs  properly.  Therefore,  for 
the  reasons  provided  in  paragraph  8b 
above.  FDA  believes  that  establishment 
of  a  performance  standard  is  necessary 
to  provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device. 
and  that  sufficient  information  is 
available  to  establish  such  a  standard. 
Accordingly,  in  this  final  rule  FDA  is 
adopting  the  proposed  regulation 
classifying  the  arthroscope  into  class  II 
with  minor  clarifying  changes. 

9.  Comments  on  the  proposed 
regulations  classifying  the  devices  listed 
below  argued  that  these  devices  should 
be  classified  into  class  I  instead  of  class 
II  or  class  III  as  proposed  because  the 
risks  to  health  cited  in  the  proposed 
regulations  either  were  not  identified  by 
the  Panel  or  are  not  supported  by  the 
cited  literature. 
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Section  and  Device 

888.1  lOO— Arthroscope 
888.3010— Bone  fixation  cerclage 
888.3020 — Inlramedulldry  fixation  rod 
888.3030 — Single/multiple  component 

metallic  bone  fixation  appliances  and 

accessories 
8)58.3040— Smooth  or  threaded  metallic  bone 

fixation  fastener 
888.3050 — Spina!  interlaminal  fixation 

orthosis 
888.3060 — Spinal  intervertebral  body  fixation 

orthosis 
888  3530— Knee  joint  femorotibial  metal/ 

polymer  semi-constrained  prosthesis 
88H  3,740 — Knee  |oint  paleilofemoral  polymer/ 

metal  semi-tonstramed  prosthesis 
ttdtt  3560 — Knee  )oint  patellofemorotibial 

polymer/metal'polymer  semi- 
constrained prosthesis 

FDA  disagrees  with  the  comments. 
FDA  has  re-reviewed  the  supplemental 
data  sheets  on  which  the  Panel  t^corded 
information  concerning  the 
classification  of  the  devices  named 
above  and  the  transcnpt  of  the  Panel 
meeting  during  which  classification  of 
these  devices  was  discussed.  The  risks 
to  health  that  were  listed  in  the 
proposed  regulations  accurately  reflect 
the  risks  to  health  identified  by  the 
Panel  for  these  devices.  In  addition,  as 
stated  in  the  proposed  regulations, 
clinical  experience  and  judgment  also 
qualify  as  valid  scientific  evidence  to 
support  classification  of  a  device.  Thus, 
while  many  of  the  risks  to  health 
identified  in  the  proposed  regulations 
are.  in  fact,  supported  by  the  cited 
literature,  it  is  unnecessary  that  every 
risk  to  health  cited  by  the  Panel  be 
supported  by  the  medical  literature. 
Acrordingly.  FDA  is  adopting  the 
proposed  regulations  classifying  the 
devices  listed  above  into  class  II  or 
class  111  as  proposed  because 
perfonnance  standards  or  requirements 
of  premarket  approval  are  necessary  to 
control  the  nsks  to  health  presented  by 
these  devices  that  were  identified  in  the 
proposed  regulations. 

10.  Section  888.3000:  Bone  cap; 
proposed  class  II. 

Comments  requested  that  this  device 
he  classified  into  class  I  instead  of  class 
11  as  proposed.  The  comments  cited 
three  published  reports  of  preclinical 
and  clinical  experience  with  the  device 
to  support  their  requests  (Studies  19,  20, 
and  21). 

FD.A  disagrees  with  the  comments. 
One  of  the  studies  (Study  19)  reports  on 
the  use  of  the  device  in  surgical 
procedures  involving  dogs.  The  other 
two  studies  (Studies  20  and  21)  describe 
experimental  use  of  the  device  and 
surgical  technique  for  its  implantation  at 
one  clinic.  FDA  believes  that  the  general 
cimtrols  of  class  I  by  themselves  are 
insufficient  to  provide  reasonable 


assurance  of  the  safety  and 
effectiveness  of  the  bone  cap.  FDA  still 
believes  that  the  device  should  be 
classified  into  class  II  because  a 
performance  standard  is  necessary  to 
control  the  design,  material  composition, 
and  mechanical  properties  of  the  device, 
such  as  its  fiexibility,  rigidity,  strength, 
and  surface  finish,  in  order  to  prevent 
loss  or  reduction  of  limb  function, 
adverse  tissue  reaction,  or  infection. 
FDA  believes  that  a  performance 
standard  is  necessary  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device  and  that 
sufficient  evidence  is  available  to 
establish  such  a  standard.  Accordingly, 
FDA  is  adopting  the  proposed  regulation 
classifying  the  bone  cap  into  class  II 
with  minor  clarifying  changes. 
11.  Section  888"3050;  Spinal 
interlaminal  fixation  orthosis;  proposed 
class  II. 

a.  Comments  requested  that  this 
device  be  classified  into  class  I  instead 
of  class  II  as  proposed.  In  support  of  the 
request,  the  comments  cited  one 
published  study  that  they  claimed 
showed  a  low  incidence  of  infections 
following  implantation  of  the  device 
(Study  22),  and  two  published  studies 
that  they  claimed  showed  a  low 
incidence  of  adverse  tissue  reactions  or 
fracture  of  a  component  of  the  device 
(Studies  23  and  24).  The  comments 
argued  that  all  of  the  complications 
resulting  from  use  of  the  device  are 
related  to  surgical  technique,  and  not  to 
the  safety  and  effectiveness  of  the 
device  itself. 

FDA  disagrees  with  the  comments. 
FDA  disagrees  that  the  studies  cited  by 
the  comments  support  classifying  this 
device  in  class  1.  One  of  the  studies 
involved  implantation  of  a  different  type 
of  device  in  a  part  of  the  body  other 
than  the  spine.  In  another  study,  the  rate 
of  adverse  results  could  not  be 
determined  because  the  total  numbers  of 
patients  and  implanted  devices  were 
unknown.  In  the  remaining  study,  the 
authors  determined  that  the  device 
components  that  fractured  showed 
characteristics  of  fatigue  fracture.  FDA 
believes  that  performance  standards  are 
necessary  to  control  the  risks  to  health 
listed  in  the  proposed  regulation,  i.e., 
adverse  tissue  reaction,  infection,  and 
paralysis.  As  with  all  surgically 
implanted  devices,  the  surgical  risks 
attendant  upon  implantation  of  the 
device  must  be  considered  along  with 
the  risks  presented  by  the  device  itself 
in  determining  the  total  risks  to  health 
from  the  intended  uses  of  the  device. 

b.  One  comment  on  the  proposed 
regulation  classifying  the  spinal 
interlaminal  fixation  orthosis  into  class 
li  objected  that  the  proposed  regulation 


did  not  identify  what  specific  material  in 
the  device  might  cause  an  adverse  tissue 
reaction  or  infection,  two  of  tne  risks  to 
health  identified  by  the  Panel. 

FDA  agrees  that  it  did  not  identify  a 
specific  material  used  in  the  device  that 
may  cause  an  adverse  tissue  reaction  or 
infection.  However,  the  proposed 
regulations  do  contain  information  on 
the  risks  of  adverse  tissue  reaction  or 
infection  that  may  be  caused  by 
orthopedic  implants  in  general  (47  FR 
29054). 

Therefore,  for  the  reasons  stated  in 
the  preamble  to  the  proposed  rule.  FDA 
believes  that  the  spinal  interlaminal 
fixation  orthosis  should  be  classified 
into  class  II  and  that  sufficient 
information  exists  to  establish 
performance  standards  for  the  device, 
including  the  telemetered  data  on  stress 
forces  placed  on  the  device  (Study  25) 
and  studies  concerning  stress  analysis 
of  the  rod  component  of  the  device 
(Study  26).  FDA  believes  that 
establishing  performance  standards  for 
the  device  will  provide  reasonable 
assurance  of  its  safety  and 
effectiveness.  Accordingly,  FDA  is 
adopting  the  proposed  regulation 
classifying  the  spinal  interlaminal 
fixation  orthosis  into  class  II  with  minor 
clarifying  changes. 

12.  Section  888.3060:  Spinal 
intervertebral  body  fixation  orthosis; 
proposed  class  II. 

a.  One  comment  urged  FDA  to  classify 
this  device  into  class  I  instead  of  class  II 
as  proposed,  citing  a  published  study 
that  the  comment  claimed  showed  a  low 
incidence  of  infections  following 
implantation  of  the  device  (Study  22). 

FDA  disagrees  with  the  comment.  The 
data  in  Study  22  cannot  be  used  to 
evaluate  the  safety  and  effectiveness  of 
the  spinal  intervertebral  body  fixation 
orthosis.  The  spinal  intervertebral  body 
fixation  orthosis  is  implanted  as 
treatment  for  "sway  back,"  scoliosis 
(lateral  curvature  of  the  spine),  or  other 
conditions.  Study  22  describes  clinical 
treatment  of  deep  wound  infections 
following  total  hip  arthroplasty.  Study 
22,  therefore,  involves  implantation  of  a  " 
different  device  in  a  part  of  the  body 
other  than  the  spine. 

b.  One  comment  indicated  that  the 
major  risk  to  health  from  use  of  this 
device  is  failed  fusion  of  the  vertebrae 
following  implantation  of  the  device. 
The  comment  argued  that,  because  this 
problem  is  caused  by  improper  surgical 
technique,  establishing  performance 
standards  for  the  device  would  not 
reduce  the  incidence  of  failed  fusion 
and,  therefore,  that  the  device  should  be 
classified  into  class  I  instead  of  class  11 
as  proposed. 
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FDA  disagrees  with  the  comment. 
Although  performance  standards  may 
not  reduce  the  risi«.  of  failed  fusion,  they 
would  reduce  the  risks  of  adverse  tissue 
reaction,  infection,  and  paralysis  by 
controlling  the  design,  material 
composition,  and  mechanical  properties 
of  the  device,  such  as  its  flexibility. 
rigidity,  strength,  and  surface  finish. 
Accordingly,  in  the  final  rule  FDA  is 
adopting  the  proposed  regulation 
classifying  the  spinal  intervertebral 
body  fixation  orthosis  into  class  II  with 
minor  clarifying  changes. 

13.  FDA  received  comments 
suggesting  that,  to  simplify  the 
regulations,  the  three  devices  listed 
below  should  be  combined  into  one 
generic  type  of  device,  identified  as  the 
single/multiple  component  metallic 
bone  fixation  appliances  and 
accessories:  Bone  fixation  cerclage 

(§  888.3010),  intramedullary  fixation  rod 
(§  888.3020),  and  smooth  or  threaded 
bone  fixation  fastener  (§  888.3040). 

FDA  disagrees  with  the  comments. 
Each  of  the  devices  listed  above  has 
different  indications  for  use.  has 
different  functions,  or  presents  different 
risks  to  health.  Accordingly,  FDA  is 
adopting  the  proposed  regulations  on 
the  devices  listed  above,  with  minor 
clarifying  changes. 

14.  Section  888.3100;  Ankle  joint 
metal/composite  semi-constrained 
prosthesis;  proposed  class  111. 

Comments  recommended  that  this 
device  be  classified  into  class  I  instead 
of  class  III  as  proposed,  and  submitted 
published  and  unpublished  additional 
data  (Studies  27  through  33)  to  support 
their  recommendations.  The  polymer 
component  of  this  device  consists  of 
ultra  high  molecular  weight 
polyethylene  (UHMWPE)  with  carbon 
fibers  composite. 

FDA  disagrees  that  the  device  should 
be  classified  into  class  I.  However.  FDA 
no  longer  believes  that  premarket 
approval  is  necessary  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  Based  on  the 
evidence  now  available.  FDA  believes 
that  the  clinical  performance  and 
mechanical  properties  of  the  device  are 
comparable  to  a  similar  device 
(§  888.3110)  that  FDA  proposed  to 
classify  into  class  II  in  which  the 
polymer  component  consists  of 
UHMWPE  without  the  carbon  fibers 
composite.  Although  the  ankle  joint 
metal/composite  semi-constrained 
prosthesis  is  intended  to  be  implanted, 
FDA  has  determined  that  premarket 
approval  is  not  necessary  because 
sufficient  information  exists  to  establish 
performance  standards  that  will  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  Clinical 


experience  with  the  device  has 
established  the  persons  for  whose  use 
the  device  is  intended  and  the  proper 
conditions  of  use.  FDA  has  determined 
that  the  probable  benefit  to  health  from 
proper  use  of  the  device  outweighs  any 
likelihood  of  injury  or  illness  resulting 
from  its  use.  FDA  believes  that 
informative  labeling  and  compliance 
with  general  controls  will  reduce  the 
risks  to  health  presented  by  the  device. 
However,  FDA  believes  that  the  general 
controls  of  class  I  by  themselves  are 
insufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  ankle  joint  metal/ 
composite  semi-constrained  prosthesis. 
In  addition.  FD.A  believes  that  a 
performance  standard  is  needed  to 
control  the  design,  material  composition, 
and  mechanical  properties  of  the  device, 
such  as  its  flexibility,  rigidity,  strength, 
and  surface  finish.  Accordingly,  in  this 
final  rule  FDA  is  classifying  the  ankle 
joint  metal/composite  semi-constrained 
prosthesis  into  class  II,  with  minor 
clarifying  changes. 

15.  Section  888.3150:  Elbow  joint 
constrained  prosthesis:  proposed  class 
III. 

a.  A  comment  agreed  that  class  III  is 
appropriate  for  the  elbow  joint 
constrained  prosthesis  because  the 
device  has  an  unacceptably  high  failure 
rate  due  to  the  interaction  between  the 
two  implanted  metallic  parts. 

FDA  agrees  with  the  comment  and  is 
classifying  the  elbow  joint  constrained 
prosthesis  into  class  III  as  proposed, 

b.  A  comment  noted  that  the 
identification  of  this  device  excluded  the 
ultra-high  molecular  weight 
polyethylene  (UHMWPE)  component 
often  used  as  a  bushing  or  liner  between 
the  metallic  humeral  and  ulnar 
components  of  the  device. 

FDA  agrees  with  the  comment.  FDA's 
proposed  identification  of  the  device 
inadvertently  failed  to  include  the 
UHMWPE  bushing  that  often  is  used  in 
the  elbow^  joint  constrained  prosthesis. 
FDA  is  modifying  the  identification  of 
the  device  in  the  final  rule  to  include 
this  component. 

c.  A  comment  noted  that,  while  the 
original  versions  of  the  elbow  joint 
constrained  metallic  rigid  hinge  device 
had  unacceptably  high  failure  rates, 
many  of  the  original  devices  either  are 
no  longer  marketed  or  have  been 
modified  to  provide  less  rigid  restraint, 
thereby  reducing  the  incidence  of  device 
loosening.  These  later,  modified 
versions  of  the  device  consist  of 
constrained,  loose  hinge,  elbow  joint 
prostheses  with  an  UHMWPE  bushing. 
The  comment  submitted  six  published 
studies  (Studies  34  through  39)  that  it 
claimed  show  that  five  more  recent, 


modified  versions  of  the  device  (Volz. 
Tri-Axial.  Mayo.  Pritchard-Walker.  and 
Coonrad)  are  safe  and  effective  and 
should  be  classified  into  class  II  instead 
of  class  III  as  proposed, 

FDA  has  reviewed  the  studies 
supplied  by  the  comment  and  has 
concluded  that  they  do  not  show  that 
the  more  recent  loose  hinge  versions  of 
the  elbow  joint  constrained  prosthesis 
with  or  without  a  UHMWPE  bushing 
have  a  significantly  reduced  overall  rate 
of  loosening  compared  to  the  earlier 
rigid  hinge  versions  of  this  device.  Also, 
as  stated  in  the  proposed  regulation,  the 
biomechanics  of  the  elbow  joint  are  not 
well  understood  (Refs.  144  and  145)  and 
the  amount  of  varus-valgus  laxity  in 
elbow  joint  constrained  devices 
necessary  to  reduce  the  rate  of 
loosening  is  currently  unknown.  FD.A 
believes  that  premarket  approval  is 
necessary  to  ensure  the  safety  and 
effectiveness  of  the  device.  Accordingly, 
FDA  is  adopting  the  proposed  regulation 
classifying  the  elbow  joint  constrained 
prosthesis  into  class  III  with  minor 
clarifying  changes. 

16.  Section  888.3170;  Elbow  joint 
radial  (hemi-elbow)  prosthesis; 
proposed  class  II. 

Comments  on  the  elbow  joint  radial 
(hemi-elbow)  prosthesis  requested  that 
the  device  be  in  class  I  rather  than  class 
II  as  proposed.  To  support  the  request, 
the  comments  submitted  three  studies 
(Studies  40,  51.  and  52).  In  these  studies, 
the  practitioners  implanting  the  device 
reported  that  the  results  were 
predictable  and  satisfactory,  that  the 
risks  to  health  identified  in  the  proposed 
regulation  (loss  or  reduction  of  joint 
function,  adverse  tissue  reaction,  and 
infection)  were  essentially  nonexistent, 
01  occurred  at  low  frequency  rates,  and 
thus  these  risks  were  not  unreasonable 
risks  requiring  controls  of  regulatory 
performance  standards. 

FDA  disagrees  with  the  comments.  As 
discussed  earlier  in  this  preamble  in 
paragraphs  1  and  2  and  in  the  preamble 
to  the  proposed  rule,  the  risk  of  infection 
concerns  short-term  frequency  of 
occurrences  of  infection,  and  also  the 
long-term  potential  for  infection  from  an 
implant.  FDA  believes  that  the  general 
controls  of  class  I  by  themselves  are 
insufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  elbow  joint  radial 
(hemi-elbow)  prosthesis.  FDA  believes 
that  performance  standards  are 
necessary  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device  and  that 
sufficient  evidence  is  available  to 
establish  such  standards.  FDA  believes 
that  a  performance  standard  is  needed 
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to  control  the  design,  material 
composition,  and  mechanical  properties 
of  the  device,  such  as  its  flexibility. 
rigidity,  strength,  and  surface  finish. 
Accordingly,  FDA  is  adopting  the 
proposed  regulation  classifying  the 
elbow  joint  radial  (hemi-elbow) 
P'osthesis  into  class  11  with  minor 
clarifying  changes. 

17.  Section  888.3230;  Finger  joint 
polymer  constrained  prosthesis; 
proposed  class  II. 

a.  Comments  suggested  that  this 
proposed  generic  type  of  device  be  split 
into  three  generic  types;  (1)  Finger  joint 
plastic/elastomer  constrained 
uncemented  prosthesis,  (2)  finger  joint 
e'dstomer/polyester  fiber  composite 
c.mstrained  porous  ingrowth  prosthesis, 
a.'.d  (3)  finger  joint  elastomer 

c  instrained  uncemented  prosthesis.  The 
Cijmments  said  that  FDA  had  proposed 
to  group  dissimilar  devices  into  one 
generic  type  of  device. 

FDA  disagrees  with  the  comments. 
FDA  recognizes  that  this  proposed 
generic  type  of  device  includes  devices 
of  various  designs,  materials,  and 
fixation  techniques.  Despite  these 
variations,  however,  the  devices 
encompassed  within  the  proposed 
generic  type  of  device  do  not  differ 
significantly  in  purpose,  design, 
materials,  or  function,  or  any  other 
feature  relating  to  safety  or 
effectiveness  (see  the  definition  of 
generic  type  of  device  in  21  CFR 
8tX).3(il).  FDA  believes  that  the  same 
regulatory  controls  are  required  to 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  all  the 
devices  encompassed  within  this 
proposed  generic  type  of  device. 

b.  Some  comments  requested  that  the 
finger  joint  polymer  constrained 
prosthesis  be  classified  into  class  II 
instead  of  class  H  as  proposed.  These 
comments  submitted  eight  published 
studies  (Studies  42  through  49)  and  a 
letter  from  a  medical  practitioner  to 
support  their  requests. 

FDA  disagrees  with  the  comments. 
FDA's  review  of  the  additional  data 
submitted  by  the  comments  reveals  that 
the  device  continues  to  present  the  risks 
to  health  described  in  the  proposed 
regulation,  i.e.,  loss  or  reduction  of  joint 
function,  adverse  tissue  reaction,  and 
infection.  FDA  believes  that  the  general 
controls  of  class  1  by  themselves  are 
insufficient  to  provide  reasonable 
assu'ence  of  the  safety  and 
effectiveness  of  the  finger  joint  polymer 
constrained  prosthesis.  FDA  believes 
that  performance  standards  are 
necessary  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device  and  that 
sufficient  evidence  is  available  to 


establish  such  standards.  FDA  believes 
that  a  performance  standard  is  needed 
to  control  the  design,  material 
composition,  and  mechanical  properties 
of  the  device,  such  as  its  flexibility, 
rigidity,  strength,  and  surface  finish, 

c.  One  comment  suggested  that  the 
device  be  classified  in  class  III  instead 
of  class  II  as  proposed,  claiming  that  a 
high  percentage  of  complications  occur 
from  use  of  the  device.  No  additional 
data  on  complication  rates  were 
provided  by  the  comment. 

FDA  disagrees  with  the  comment. 
FDA  has  no  knowledge  of  a  high 
complication  rate  from  use  of  the  device. 
Although  the  finger  joint  polymer 
constrained  prosthesis  is  an  implanted 
device,  FDA  has  determined  that 
premarket  approval  is  not  necessary 
because  sufficient  information  exists  to 
establish  a  performance  standard  that 
will  provide  reasonable  assurance  of  its 
safety  and  effectiveness.  In  addition, 
FDA  had  identified  and  assessed  the 
major  risks  to  health  associated  with  the 
use  of  this  device.  FDA  believes  that  the 
major  risks,  i.e.,  fracture,  loosening,  and 
adverse  tissue  reaction,  are  related  to 
biological  responses  of  the  human  body 
to  the  presence  of  the  device,  the  device 
design,  and  the  underlying  joint 
pathology.  Clinical  experience  with  the 
device  has  established  the  persons  for 
whose  use  the  device  is  intended  and 
the  proper  conditions  of  use.  FDA  has 
determined  that  the  probable  benefit  to 
health  from  proper  use  of  the  device 
outweighs  any  likelihood  of  injury  or 
illness  resulting  from  its  use.  FDA 
further  believes  that  informative 
labeling  and  compliance  with  general 
controls  may  greatly  reduce  the  risks  to 
health  associated  with  the  use  of  this 
device.  The  agency  believes  that  a 
performance  standard  is  necessary 
because  general  controls  alone  are 
insufficient  to  minimize  the  risks  to 
health  presented  by  the  device. 
Accordingly,  FDA  is  adopting  the 
proposed  regulation  classifying  the 
finger  joint  polymer  constrained 
prosthesis  into  class  II  with  minor 
clarifying  changes. 

18.  Section  888.3300;  Hip  joint  metal 
constrained  prosthesis;  proposed  class 
III. 

A  comment  stated  that  the  proposed 
name  of  this  device  and  its  proposed 
identification  are  inconsistent  with 
respect  to  the  materials  used  in  the 
device. 

FDA  agrees  with  the  comment. 
Accordingly,  fh  the  final  rule,  FDA  has 
revised  the  identification  of  the  device 
to  remove  reference  to  a  polyethylene 
component. 


UM  I 


19.  Section  888.3310:  Hip  joint  metal/ 
polymer  constrained  prosthesis; 
proposed  class  III. 

A  comment  argued  that  this  device 
should  not  be  classified  because  it  is  no 
longer  commercially  distributed. 

FDA  agrees  that  the  device  is  not 
currently  commercially  distributed.  This 
device  was  commercially  distributed 
before  the  enactment  date  of  the 
amendments.  Accordingly,  in  the  final 
rule  FDA  is  adopting  the  proposed 
regulation  classifying  the  hip  joint 
metal/polymer  constrained  prosthesis 
into  class  III  with  minor  clarifying 
changes. 

20.  Section  888.3340;  Hip  joint  metal/ 
composite  semi-constrained  prosthesis: 
proposed  class  III. 

Comments  recommended  that  this 
device  be  classified  into  class  1  instead 
of  class  III  as  proposed,  and  submitted 
published  and  unpublished  additional 
data  (Studies  33  and  53  through  57)  to 
support  their  recommendations.  The 
polymer  component  of  this  device 
consists  of  ultra  high  molecular  weight 
polyethylene  (UHMWPE)  with  carbon 
fibers  composite. 

FDA  disagrees  that  the  device  should 
be  classified  into  class  1.  However,  FDA 
no  longer  believes  that  premarket 
approval  is  necessary  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  Based  on  the 
evidence  now  available.  FDA  believes 
that  the  clinical  performance  and 
mechanical  properties  of  the  device  are 
comparable  to  a  similar  device 
{§  888.3350)  that  FDA  proposed  to 
classify  in  class  II  in  which  the  polymer 
component  consists  of  UHMWPE 
without  the  carbon  fibers  composite. 
Although  the  hip  joint  metal/composite 
semi-constrained  prosthesis  is  intended 
to  be  implanted,  FDA  has  determined 
that  premarket  approval  is  not 
necessary  because  sufficient 
information  exists  to  establish 
performance  standards  that  will  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  Clinical 
experience  with  the  device  has 
established  the  persons  for  whose  use 
the  device  is  intended  and  the  proper 
conditions  of  use.  FDA  has  determined 
that  the  probable  benefit  to  health  from 
proper  use  of  the  device  outweighs  any 
likelihood  of  injury  or  illness  resulting 
from  its  use.  FDA  also  believes  that 
informative  labeling  and  compliance 
with  general  controls  will  reduce  the 
risks  to  health  presented  by  the  device. 

However,  FDA  believes  that  the 
general  controls  of  class  I  by  themselves 
are  insufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  hip  joint  metal/ 
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composite  semi-constrained  prosthesis. 
FDA  believes  that  a  performance 
standard  is  needed  to  control  the  design, 
material  composition,  and  mechanical 
properties  of  the  device,  such  as  its 
flexibility,  rigidity,  strength,  and  surface 
finish.  Accordingly,  in  this  final  rule 
FDA  is  classifying  the  hip  joint  metal/ 
composite  semi-constrained  prosthesis 
into  class  II  with  minor  clarifying 
changes. 

21,  Section  888.3360:  Hip  joint  femoral 
(hemi-hip)  metallic  prosthesis,  proposed 
class  II— Section  888,3400;  Hip  joint 
femoral  (hemi-hip)  resurfacing 
prosthesis;  proposed  class  II. 

Comments  requested  that  these 
devices  be  classified  into  class  I  instead 
of  class  II  as  proposed.  The  comments 
argued  that  the  mechanical  properties  of 
the  devices,  such  as  their  strength  and 
the  resistance  to  wear  of  the  materials 
used  in  them,  should  not  be  used  as  a 
basis  for  classifying  the  devices  into 
class  II. 

FDA  disagrees  with  the  comments. 
FDA  believes  that  the  mechanical 
properties  of  the  materials  intended  for 
use  in  implanted  joint  prostheses  are 
important  criteria  to  be  considered  in 
determining  whether  performance 
standards  are  necessary  to  ensure  the 
safety  and  effectiveness  of  the  devices. 
For  example,  if  a  material  used  to 
construct  a  joint  prosthesis  lacked 
strength  or  resistance  to  wear,  particles 
of  the  material  could  break  or  wear  off 
of  the  contact  surfaces  of  the  joint 
prosthesis  within  the  patient's  joint  and 
cause  pain  and  inflammation.  Further, 
as  shown  by  the  data  summarized  in  the 
proposal  (Ref.  7;  47  FR  29052  at  29055], 
when  wear  debris  produced  by  an 
orthopedic  implant  was  injected  into 
rats,  tumorigenesis  was  observed  among 
a  significant  proportion  of  the  rats.  FDA 
believes  that  sufficient  information 
exists  to  develop  standard  methods  for 
measuring  strength  and  resistance  to 
wear  of  joint  prostheses  and  the 
materials  intended  for  use  in  such 
devices.  FDA  believes  that  results  of 
comparative,  standardized  in  vitro 
measurements  of  wear  or  other  critical 
device  parameters  should  be  included  in 
the  labeling  of  joint  prostheses  to  assist 
the  user  in  selecting  an  appropriate 
device  for  a  patient.  See  also  paragraphs 
2f  and  2g  earlier  in  this  preamble.  FDA 
believes  that  the  general  controls  of 
class  I  are  insufficient  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  hip  joint  femoral 
(hemi-hip)  metallic  prosthesis  and  the 
hip  joint  femoral  (hemi-hip)  resurfacing 
prosthesis.  FDA  believes  that 
performance  standards  are  necessary  to 
control  the  risks  to  health  presented  by 


these  twro  devices  and  that  sufficient 

information  is  available  to  develop 
performance  standards  that  would 
provide  reasonable  assurance  of  their 
safety  and  effectiveness.  Accordingly, 
FDA  is  adopting  the  proposed 
regulations  classifying  the  two  devices 
above  into  class  I!  with  minor  clarifying 
changes. 

22.  Section  888.3360:  Hip  joint  femoral 
[hemi-hip]  metallic  prosthesis;  proposed 
class  II. 

A  comment  argued  that  the  literature 
cited  in  the  proposed  rule  contained  no 
evidence  that  the  design  of  the  device 
contributed  to  its  failure  and,  therefore, 
suggested  that  the  device  be  in  class  I, 

FDA  disagrees  with  the  comment.  As 
discussed  in  paragraph  2d  above,  FDA's 
proposed  classifications  are  based  as 
much  on  the  Panel  members'  personal 
know^ledge  of,  and  clinical  experience 
with,  the  devices  as  on  the  data  in  the 
cited  literature.  It  is  unnecessary, 
therefore,  that  all  risks  to  health 
presented  by  a  device  be  described  in 
the  medical  literature.  Moreover,  Ref. 
236,  cited  in  the  proposed  rule,  contains 
data  showing  that  faulty  design  of  the 
stem  of  the  device  did.  indeed, 
contribute  to  its  failure.  Also,  a 
comparative  study  of  various  designs  of 
the  device  showed  that  different  stem 
designs  resulted  in  variations  in  yield 
strength  (Study  58).  FDA  believes  that 
the  general  controls  of  class  1  by 
themselves  are  insufficient  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  hip  joint  femoral 
(hemi-hip]  metallic  prosthesis. 

FDA  believes  that  performance 
standards  are  necessary  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device  and  that 
sufficient  evidence  is  available  to 
establish  such  standards.  FDA  believes 
that  a  performance  standard  is  needed 
to  control  the  design,  material 
composition,  and  mechanical  properties 
of  the  device,  such  as  its  flexibility, 
rigidity,  strength,  and  surface  finish. 
Accordingly.  FDA  is  adopting  the 
proposed  regulation  classifying  the  hip 
joint  femoral  (hemi-hip)  metallic 
prosthesis  mto  class  II  with  minor 
clarifying  changes. 

23.  Section  888.3400:  Hip  joint  femoral 
(hemi-hip)  resurfacing  prosthesis; 
proposed  class  II. 

A  comment  argued  that  this  device 
should  be  classified  into  class  1  because 
there  is  no  evidence  showing  that  failure 
of  the  device  due  to  lack  of  strength  is 
related  to  improper  design  of  the  device. 
FDA  disagrees  with  the  comment.  As 
discussed  in  paragraph  2d  above.  FDA's 
proposed  classifications  are  based  as 
much  on  the  Panel  members'  personal 


knowledge  of.  and  clinical  experience 
with,  the  devices  as  on  the  data  in  the 
cited  literature.  It  is  unnecessary, 
therefore,  that  every  reason  why  a 
device  may  fail  be  documented  in  the 
medical  literature.  FDA  believes  that  the 
device  presents  the  risks  to  health 
described  in  the  proposed  regulation, 
i.e.,  loss  or  reduction  of  joint  function, 
adverse  tissue  reaction,  and  infection. 
FDA  believes  that  the  general  controls 
of  class  I  by  themselves  are  insufficient 
to  provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  hip  joint 
femoral  (hemi-hip)  resurfacing 
prosthesis.  FDA  believes  that 
performance  standards  are  necessary  to 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device 
and  that  sufficient  evidence  is  available 
to  establish  such  standards.  FDA 
believes  that  a  performance  standard  is 
needed  to  control  the  design,  material 
composition,  and  mechanical  properties 
of  the  device,  such  as  its  flexibility, 
rigidity,  strength,  and  surface  finish. 
Accordingly,  FDA  is  adopting  the 
proposed  regulation  classifying  the  hip 
joint  femoral  (hemi-hip)  resurfacing 
prosthesis  into  class  II  with  minor 
clarifying  changes, 

24,  Section  888,3410;  Hip  joint  metal/ 
polymer  semi-constrained  resurfacing 
prosthesis:  proposed  class  III. 

Comments  recommended  that  FDA 
classify  this  device  into  class  II  instead 
of  class  III  as  proposed,  arguing  that  one 
of  the  risks  to  health  identified  in  the 
proposed  regulation,  adverse  tissue 
reaction,  is  only  a  hypothetical  risk  that 
has  not  been  documented.  The 
comments  submitted  additional  data  to 
support  the  request  (Studies  59  through 
61). 

FDA  disagrees  with  the  comments. 
The  references  cited  in  the  proposed 
rule  (Refs.  9.  89,  241.  242,  243,  299,  341. 
342,  and  345  through  359)  do,  in  fact, 
discuss  adverse  tissue  reactions 
resulting  from  implantation  of  this 
device.  In  addition,  the  data  supplied  in 
the  comments,  show  that  the  device 
continues  to  present  the  other  risks  to 
health  described  in  the  proposed 
regulation,  i.e..  loss  or  reduction  of  joint 
function  and  infection.  FD.A  believes 
that  there  is  insufficient  information 
from  which  to  conclude  that  general 
controls  or  performance  standards 
would  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  this 
device.  FD.A  believes  that  premarket 
approval  is  necessary  to  provide  such 
assurance.  Accordingly.  FDA  is 
adopting  the  proposed  regulation 
classifying  the  hip  joint  metal/polymer 
semi-constrained  resurfacing  prosthesis 
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into  class  III  v\ith  minur  clarifying 
changes. 

J5.  Section  888.3480:  Knee  joint 
femorotibial  metallic  constrained 
prosthesis;  proposed  class  II — Section 
888.3550;  Knee  joint  pateilofemorotibial 
polymer/ metal /metal  constrained 
cemented  prosthesis;  proposed  class  II. 

Comments  suggested  that  these 
devices  be  classified  into  class  III 
instead  of  class  II  as  proposed,  because 
the  literature  FDA  cited  in  the  proposed 
regulation  shows  that  a  large  volume  of 
metallic  particles  are  generated  within 
the  joint  after  implantation  due  to  metal- 
to-metal  contact  between  articulating 
components  of  the  devices.  The 
comments  said  that  these  metallic 
particles  cause  adverse  effects  in 
patients.  Some  of  the  comments  noted 
that  FDA  proposed  to  classify  into  class 
III  several  other  prostheses  that  had 
similar  metal-to-metal  articulation. 

FDA  agrees  with  the  comments. 
Because  of  their  design,  these  devices 
present  a  potential  unreasonable  risl<  of 
illness  or  injury.  In  addition,  the  devices 
are  purported  or  represented  to  be  for  a 
use  (implantation  to  replace  a  major 
|omt)  that  is  of  substantial  importance  in 
preventing  impairment  of  human  health. 
Furthermore,  the  agency  has  determined 
that  premarket  approval  is  necessary  for 
the  devices  because  general  controls 
and  performance  standards  are 
insufficient  to  provide  reasonable 
assurance  of  their  safety  and 
effectiveness.  FD.A  also  believes  that 
there  is  insufficient  information  to 
establish  a  standard  to  provide  such 
assurance.  Accordingly,  in  this  final 
rule.  FDA  is  classifying  both  the  knee 
joint  femorotibial  metallic  constrained 
prosthesis  and  the  knee  joint 
pateilofemorotibial  polymer/ metal/ 
metal  constrained  cemented  prosthesis 
into  class  III  with  minor  clarifying 
changes. 

26.  Section  888.3490;  Knee  joint 
lemorotibial  metal/composite  non- 
constrained  posthesis:  proposed  class 
III. 

Comments  recommended  that  this 
device  be  classified  into  class  I  instead 
of  class  III  as  proposed,  and  submitted 
published  and  unpublished  additional 
d<ita  (Studies  33.  53,  and  62  through  65) 
to  support  their  recommendations.  The 
polymer  component  of  this  device 
consists  of  ultra  high  molecular  weight 
polyethylene  (UFIMVVPE)  with  carbon 
fibers  composite. 

FDA  disagrees  th.it  the  device  should 
be  classified  into  class  I.  However.  FD,'\ 
no  longer  believes  that  premarket 
approval  is  necessary  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  Based  on  the 
evidence  now  available.  FDA  believes 


UM  I 


that  the  clinical  performance  and 
mechanical  properties  of  the  device  are 
comparable  to  a  similar  device 
(§  888.3520)  that  FDA  proposed  to 
classify  into  class  II  in  which  the 
polymer  component  consists  of 
UHMVVPE  without  the  carbon  fibers 
composite.  Although  the  knee  joint 
metal/composite  non-constrained 
prosthesis  is  intended  to  be  implanted, 
FDA  has  determined  that  premarket 
approval  is  not  necessary  because 
sufficient  information  exists  to  establish 
performance  standards  that  will  provide 
reasonable  assurance  of  its  safety  and 
effectiveness.  Clinical  experience  with 
the  device  has  established  the  persons 
for  whose  use  the  device  is  intended  and 
the  proper  conditions  of  use.  FDA  has 
determined  that  the  probable  benefit  to 
health  from  proper  use  of  the  device 
outweighs  any  likelihood  of  injury  or 
illness  resulting  from  its  use.  F^DA 
believes  that  informative  labeling  and 
compliance  with  general  controls  will 
reduce  the  risks  to  health  presented  by 
the  device. 

However,  FDA  believes  that  the 
general  controls  of  class  I  by  themselves 
are  insufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  knee  joint 
femorotibial  metal/composite 
nonconstrained  prosthesis.  FDA 
believes  that  a  performance  standard  is 
needed  to  control  the  design,  material 
composition,  and  mechanical  properties 
of  the  device,  such  as  its  flexibility, 
rigidity,  strength,  and  surface  finish. 
Accordingly,  in  this  final  rule  FDA  is 
classifying  the  knee  joint  femorotibial 
metal/composite  nonconstrained 
prosthesis  into  class  II,  with  minor 
clarifying  changes  in  the  regulation. 

27.  Section  888.3500;  Knee  joint 
femorotibial  metal/composite  semi- 
constrained prosthesis;  proposed  class 
III. 

Comments  recommended  that  this 
device  be  classified  into  class  I  instead 
of  class  III  as  proposed  and  submitted 
published  and  unpublished  additional 
data  (Studies  53,  62,  63,  66,  and  67)  to 
support  their  recommendations.  The 
polymer  component  of  this  device 
consists  of  ultra  high  molecular  weight 
polyethylene  (UHMWPE)  with  carbon 
fibers  composite. 

FDA  disagrees  with  the 
recommendations  of  the  comments  that 
the  device  be  classified  in  class  1. 
However,  FDA  no  longer  believes  that 
premarket  approval  is  necessary  to 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device. 
Based  on  the  evidence  now  available, 
FDA  believes  that  the  clinical 
performance  and  mechanical  properties 
of  the  device  are  comparable  to  a 


similar  device  (§  888.3530)  that  FDA 
proposed  to  classify  into  cla.ss  II  in 
which  the  polymer  component  consists 
of  UHMWPE  without  the  carbon  fibers 
composite.  Although  the  knee  joint 
metal/composite  semi-constrained 
prosthesis  is  intended  to  be  implanted. 
FDA  has  determined  that  premarket 
approval  is  not  necessary  because 
sufficient  information  exists  to  establish 
performance  standards  that  will  provide 
reasonable  assurance  of  its  safety  and 
efTectiveness.  Clinical  experience  with 
the  device  has  established  the  persons 
for  whose  use  the  device  is  intended  and 
the  proper  conditions  of  use.  F'DA  has 
determined  that  the  probable  benefit  to 
health  from  proper  use  of  the  device 
outweighs  any  likelihood  of  injury  or 
illness  resulting  from  its  use.  FDA 
believes  that  informative  labeling  and 
compliance  with  general  controls  will 
reduce  the  risks  to  health  presented  by 
the  device. 

However,  FDA  believes  that  the 
general  controls  of  class  1  by  themselves 
are  insufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  knee  joint 
femorotibial  metal/composite  semi- 
constrained prosthesis.  FDA  believes 
that  a  performance  standard  is  needed 
to  control  the  design,  material 
composition,  and  mechanical  properties 
of  the  device,  such  as  its  flexibility, 
rigidity,  strength,  and  surface  finish. 
Accordingly,  FDA  is  classifying  the  knee 
joint  femorotibial  metal/composite 
semi-constrained  prosthesis  into  class  II. 
with  minor  clarifying  changes  in  the 
regulation. 

28.  Section  8883540;  Knee  joint 
patellofemoral  polymer/metal  semi- 
constrained prosthesis;  proposed  class 
111. 

Comments  requested  that  this  device 
be  classified  into  class  1  instead  of  class 
111  as  proposed,  arguing  that  the  risks  to 
health  identified  in  the  proposed  rule 
classifying  this  device,  i.e..  loss  or 
reduction  of  joint  function,  adverse 
tissue  reaction,  and  infection,  occur  very 
infrequently.  The  comments  submitted  a 
published  study  supporting  their  request 
(Study  68). 

FD.'V  disagrees  with  the  comments. 
FDA  believes  that  the  data  provided  by 
the  comments  (Study  68),  particularly 
the  failure  rate  of  the  device  as  reflected 
by  the  number  of  revisions  performed, 
show  that  insufficient  information  exists 
to  determine  that  the  general  controls  of 
class  1  or  the  establishment  of 
performance  standards  would  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  Accordingly. 
FDA  is  adopting  the  proposed  regulation 
classifying  the  Hnee  joint  patellofemoral 
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polymer/metal  semi-constrained 
prosthesis  into  class  III  with  minor 
clarifying  changes. 

29.  Section  888.3560;  Knee  joint 
patellofemorotibial  polymer/ metal/ 
polymer  semi-constrained  prosthesis; 
proposed  class  II. 

Comments  requested  that  this  device 
be  classified  into  class  I  instead  of  class 
II  as  proposed,  arguing  that  the  risks  to 
health  identified  in  the  proposed 
regulation  classifying  this  device,  i.e., 
loss  or  reduction  of  joint  or  limb 
function,  adverse  tissue  reaction,  and 
infection,  occur  very  infrequently.  The 
comments  submitted  six  studies  in 
support  of  their  requests  (Studies  63  and 
69  through  73). 

FDA  disagrees  with  the  comments. 
FDA's  review  of  the  additional  data 
submitted  in  the  comments  reveals  that 
the  device  continues  to  present  the  risks 
to  health  described  in  the  proposed 
regulation.  FDA  believes  that  the 
genera!  controls  of  class  I  by  themselves 
are  insufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  knee  joint 
patellofemorotibial  polymer/metal/ 
polymer  semi-constrained  prosthesis. 
FDA  believes  that  performance 
standards  are  necessary  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device  and  that 
sufficient  evidence  is  available  to 
establish  such  standards.  FDA  believes 
that  a  performance  standard  is  needed 
to  control  the  design,  material 
composition,  and  mechanical  properties 
of  the  device,  such  as  its  flexibility, 
rigidity,  strength,  and  surface  finish. 
Accordingly.  FDA  is  adopting  the 
proposed  regulation  classifying  the  knee 
joint  patellofemorotibial  polymer/ 
metal/polymer  semi-constrained 
prosthesis  into  class  II  with  minor 
clarifying  changes. 

30.  Section  888.3580;  Knee  joint 
patellar  (hemi-knee)  metallic  resurfacing 
uncemented  prosthesis:  proposed  class 
II. 

a.  One  comment  recommended  that 
this  device  be  classified  into  class  III 
instead  of  class  II  as  proposed,  arguing 
that  the  device  has  metal  to  metal 
articulation  which  generates  harmful 
metallic  particles  within  the  joint  after 
implantation. 

FDA  disagrees  with  the  comment.  The 
device  does  not  have  metal  to  metal 
articulation,  but  rather  is  intended  to 
articulate  with  intact  hyaline  cartilage 
within  the  femoral  sulcus  (groove).  It  is 
unlikely,  therefore,  that  metallic  wear 
debris  would  be  generated  and  increase 
the  failure  rate  of  the  device. 

b.  A  comment  recommended  that  the 
identification  of  this  device  not  limit  its 
use  to  treatment  of  degenerative  and 


posttraumatic  patellar  (osteo)  arthritis. 
The  comment  also  suggested  that  FD.\ 
classify  the  device  into  class  II  for  all 
intended  uses,  but  did  not  furnish  any 
additional  data. 

FDA  disagrees  with  the  comment. 
FDA  proposed  to  classify  the  device  into 
class  II,  when  intended  for  treatment  of 
degenerative  and  posttraumatic  patellar 
arthritis,  based  on  the  recommendation 
of  the  Panel  and  FDA's  review  of  the 
literature  cited  and  summarized  in  the 
proposed  rule.  By  limitmg  the  proposed 
class  II  intended  uses  of  the  device  to 
treatment  of  degenerative  and 
posttraumatic  patellar  arthritis,  FDA 
effectively  proposed  to  classify  the 
device  into  class  III.  when  intended  for 
other  uses.  FDA  still  believes  that  when 
intended  for  uses  other  than  the 
treatment  of  degenerative  and 
posttraumatic  patellar  arthritis,  the 
device  should  be  classified  into  class  III, 
because  there  is  no  valid  scientific 
evidence  supporting  its  safety  and 
effectiveness  for  such  uses  and  section 
513  of  the  act  requires  that  FDA  classify 
the  device  into  class  III  when  no  data 
exists  for  the  intended  uses  of  the 
device. 

Accordingly,  for  the  reasons  provided 
in  the  proposed  rule,  FDA  is  classifying 
the  knee  joint  patellar  (hemi-knee) 
metallic  resurfacing  uncemented 
prosthesis  into  class  II  when  intended 
for  treatment  of  degenerative  and 
posttraumatic  patellar  arthritis,  and  into 
class  III  when  intended  for  other  uses. 
FDA  also  is  making  clarifying  changes 
in  the  codified  language  for  the  device. 

31.  Section  888.3640;  Shoulder  joint 
constrained  prosthesis;  proposed  class 
111. 

a.  Comments  recommended  that  this 
device  be  classified  into  class  I  instead 
of  class  in  as  proposed,  arguing  that  the 
device  has  a  high  level  of  success  and 
that  the  references  FD.'\  cited  in  the 
proposed  regulation  show  that  the 
device  is  safe  and  effective  with  only 
minimal  complications, 

FDA  disagrees  with  the  comments. 
The  information  reviewed  by  the  Panel 
and  summarized  by  FDA  in  the 
proposed  regulation  consisted  of 
published  data  concerning  implantation 
of  the  device  in  about  35  patients.  The 
data  reviewed  by  the  Panel  and  FDA 
showed  that  8  of  the  35  patients  (about 
23  percent]  did  not  achieve  successful 
results.  FDA  also  summarized  in  the 
proposed  regulation  4  additional 
published  studies  (Refs.  447  through  450: 
47  FR  29106)  concerning  this  device  in 
which  a  significant  percentage  of 
patients  had  adverse  experiences 
following  implantation  of  the  device. 
FDA  disagrees,  therefore,  that  the 
references  FDA  cited  in  the  proposed 


regulation  for  the  shoulder  joint 
constrained  prosthesis  show  that  the 
device  is  safe  and  effective  with  only 
minimal  complications. 

b.  Comments  requesting  that  the 
device  be  classified  into  class  I  instead 
of  class  III  as  proposed  also  argued  that 
the  device  loosenings  and  fractures  that 
were  reported  in  oral  presentations  at 
the  Panel  meetings  held  in  March  and 
October  of  1981  were  not  device-related, 
but  rather  were  due  to  unusual  stress 
placed  on  the  device  by  the  patient,  such 
as  that  occurring  as  a  result  of  falls, 
accidents,  or  fights. 

P'DA  disagrees  with  the  comments. 
Although  one  investigator  at  the  Panel 
meeting  did  report  that  device  loosening 
and  fractures  were  associated  with 
unusual  stress,  other  investigators  at 
that  meeting  reported  loosening  of  the 
device  in  cases  where  unusual  stress 
had  not  occurred.  The  evidence 
consisted  of  "loosening  lines"  at  the 
juncture  of  the  device  and  bone,  shown 
by  radiographic  examination  of  the 
implanted  device.  Because  of  limited 
data  available  on  both  use  of  the  device 
and  followup  of  patients  following  its 
implantation,  the  Panel  recommended 
that  the  device  be  classified  into  class 
III. 

For  the  reasons  provided  in  the 
proposed  rule,  PT3A  believes  that  the 
shoulder  joint  contrained  prosthesis 
presents  an  unreasonable  risk  of  illness 
or  injur>^  FDA  believes  that  insufficient 
information  exists  to  support  the 
conclusion  that  general  controls  or 
performance  standards  would  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  Accordingly, 
FDA  IS  adopting  the  proposed  regulation 
classifj  ing  the  shoulder  joint 
constrained  prosthesis  into  class  III  with 
minor  clarifying  changes. 

32.  Section  888.3650:  Shoulder  joint 
metal/polymer  non-constrained 
prosthesis:  proposed  class  111. 

Comments  requested  that  FD.\ 
classify  this  device  into  class  1  or  class 
11  instead  of  class  III  as  proposed, 
arguing  that  no  adverse  effects  from 
implanting  the  device  were  described  in 
the  proposed  regulation.  The  comments 
submitted  additional  data  to  support 
their  requests  (Studies  74  and  75). 

FD.A  disagrees  with  the  comments.  In 
the  proposed  regulation.  FDA  ci'ed 
available  literature  on  the  device  (47  FR 
29106;  Refs.  451  and  452)  and  identified 
several  adverse  effects  following 
implantation  of  the  device  in  a  small 
number  of  patients,  such  as  infection 
and  dislocation  requiring  reoperation. 
Moreover,  as  the  author  of  Study  74 
concluded,  the  3-year  followup  period  of 
patients  involved  in  that  study  was 
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insufficient  to  assess  either  wear  or 

loosening  of  the  components  of  the 
device.  Study  75  does  not  distinguish  the 
results  obtained  from  implanting  the 
shoulder  joint  metal/polymer  non- 
constrained  prosthesis  from  those 
obtained  from  Implanting  other  generic 
types  of  shoulder  joint  prostheses.  As  a 
result,  the  data  in  Study  75  cannot  be 
used  to  assess  the  safety  and 
effectiveness  of  the  shoulder  joint 
metal /polymer  non-constrained 
prosthesis.  Accordingly.  FDA  believes    « 
that  the  data  submitted  by  the 
comments  and  other  data  considered  by 
FDA  are  insufficient  to  support 
classification  of  the  shoulder  joint 
metal /polymer  nnn-constrained 
[irosthesis  into  class  1  or  class  II.  FU.A 
believes  that  premarket  approval  is 
necessary  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  Accordingly, 
FD,'\  is  adopting  the  proposed  regulation 
(.IdSbifying  the  shoulder  joint  metal/ 
polymer  non-constrained  prosthesis  into 
class  HI  with  minor  clarifying  changes. 

33.  Section  888.3660:  Shoulder  joint 
semi-constrained  prosthesis;  proposed 
class  in. 

a.  Comments  requested   hat  FDA 
classify  this  device  into  class  I  or  class 
II  instead  of  class  III  as  proposed, 
arguing  that  the  reference  that  FDA 
cited  in  the  proposed  regulation  (Ref. 
453|  did  not  identify  infection  and  lack 
i)f  biocompatibility  as  risks  to  health 
presented  by  the  device. 

VUA  disagrees  with  the  comments. 
Ref.  453,  which  contains  the  results  of 
the  only  study  available  on  this  device, 
shows  that,  of  the  28  patients  in  whom 
the  device  was  implanted,  one  patient 
developed  an  infection  and  the  device 
dislocated  in  two  patients.  FDA  believes 
that  the  data  from  this  one  study  is 
insufficient  evidence  upon  which  to 
conclude  that  general  controls  or 
performance  standards  would  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  FDA 
believes  that  premarket  approval  is 
necessary  to  provide  such  assurance. 
Further,  as  stated  earlier  in  this 
pre.imble.  FDA  bases  its  classification 
decisions  as  much  on  the  Panel 
members'  experience  and  expert 
judgments  as  on  the  information  in  the 
medical  literature.  It  is  not  necessary, 
therefore,  that  all  risks  to  health 
presented  by  a  device  be  described  in 
the  literature  in  order  for  FDA  to 
classify  the  device  into  class  HI. 
b.  A  comment  noted  that  FDA 
incorrectly  stated  in  the  proposed  rule 
that  the  Pane!  recommended  that  the 
labeling  of  the  device  include 
information  on  the  dimensions. 


kinematics,  and  the  strength  and  wear 
characteristics  of  the  device. 

FDA  agrees  that  the  Panel  did  not 
make  the  recommepdation  described 
above  for  this  device,  although  FDA 
inadvertently  stated  that  it  did.  This 
error,  however,  had  no  effect  on  the 
agency's  decision  to  propose  that  the 
device  be  classified  into  class  III  or  to 
recommend  that  the  labeling  of  the 
device  include  information  on  the 
dimensions,  kinematics,  and  strength 
and  wear  characteristics  of  the  device. 
Accordingly.  FDA  is  adopting  the 
proposed  regulation  classifying  the 
shoulder  joint  semi-constrained 
prosthesis  into  class  III  with  minor 
clarifying  changes. 

34.  Section  888.3680;  Shoulder  joint 
glenoid  (hemi-shoulder)  prosthesis; 
proposed  class  III. 

a.  Commerts  said  that  FDA's 
proposed  identification  of  this  device 
was  incorrect  in  limiting  the  device  to 
components  made  only  of  alloys.  The 
comments  suggested  that  the 
identification  be  changed  to  include 
ultra-high  molecular  weight 
polyethylene  (UHMWPE)  in  addition  to 
alloys,  arguing  that  the  device  made  of 
alloys  with  UHMWPE  is  as  safe  and 
effective  as  the  device  made  only  with 
alloys. 

FDA  agrees  with  the  comments.  FDA 
agrees  that,  when  made  of  alloys  with 
UHMWPE,  the  device  is  as  safe  and 
effective  as  it  is  when  made  of  alloys 
alone.  In  the  final  rule,  therefore,  FDA  is 
changing  the  identification  of  the  device 
to  state  that  the  device  may  be 
composed  of  UHMWPE  with  alloys. 

b.  Comments  recommended  that  FDA 
classify  this  device  into  class  I  instead 
of  class  III  as  proposed,  arguing  that 
general  controls  alone  are  sufficient  to 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device. 

FDA  disagrees  with  the  comments. 
Because  the  device  is  intended  to  be 
implanted  in  the  human  body,  the  act 
requires  that  it  be  classified  into  class  III 
unless  FDA  determines  that  premarket 
approval  is  not  necessary  to  provide 
reasonable  assurance  of  its  safety  and 
effectiveness.  On  the  basis  of  the 
information  currently  available.  FDA 
cannot  make  this  determination  for  this 
device.  Insufficient  information  exists  to 
support  the  conclusion  that  general 
controls  or  performance  standards 
would  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  this 
device.  FDA  believes  that  premarket 
approval  is  necessary  to  provide  such 
assurance.  Accordingly,  FDA  is 
adopting  the  proposed  regulation 
classifying  Ihe  shoulder  joint  glenoid 
(hemi-shoulder)  prosthesis  into  class  III 


with  clarifying  changes  in  the 
identification  of  the  device. 

35.  Section  888.3720;  Toe  joint 
constrained  uncemented  prosthesis; 
proposed  class  II. 

a.  Comments  suggested  that  this 
proposed  generic  type  of  device  be  split 
into  the  following  three  generic  types  of 
devices:  toe  joint  elastomer 
unconstrained  uncemented  prosthesis, 
toe  joint  elastomer/polyester  fiber 
composite  constrained  porous  ingrowth 
prosthesis,  and  toe  joint  polymer/ 
elastomer  constrained  uncemented 
prosthesis. 

FDA  disagrees  with  the  comments. 
FDA  recognizes  that  the  proposed 
generic  type  of  device  encompasses 
devices  of  various  designs,  materials, 
and  fixation  techniques.  However, 
despite  these  variations,  devices  subject 
to  the  regulation  do  not  differ 
significantly  in  purpose,  desig.i, 
materials,  function,  or  any  other  feature 
relating  to  safety  or  effectiveness  (see 
the  definition  of  generic  type  of  device 
in  21  CFR  860.3(i)).  In  addition,  FDA 
believes  that  the  same  regulatory 
controls  are  required  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  all  the  devices 
encompassed  within  the  proposed 
generic  type  of  device. 

b.  Comments  requested  that  FDA 
classify  this  device  into  class  I  instead 
of  class  II  as  proposed,  arguing  that  the 
risks  to  health  of  adverse  tissue  reaction 
and  infection  occur  very  infrequently. 
These  comments  provided  additional 
data  to  support  their  requests  (Studies 
76  through  79). 

FDA  disagrees  with  the  comments. 
FDA's  review  of  the  additional  data 
submitted  in  the  comments  reveals  that 
the  device  continues  to  present  the  risks 
to  health  described  in  the  proposed 
regulation,  i.e.,  loss  or  reduction  of  joint 
function,  adverse  tissue  reaction,  and 
infection.  As  discussed  earlier  in  this 
preamble  in  paragraphs  1  and  2  and  in 
the  preamble  to  the  proposed  rule,  the 
risk  of  infection  concerns  short-term 
frequency  of  occurrences  of  infection, 
and  also  the  long-term  potential  for 
infection  from  an  implant.  FDA  believes 
that  the  general  controls  of  Class  I  by 
themselves  are  insufficient  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  toe  joint  constrained 
uncemented  prosthesis.  FDA  believes 
that  performance  standards  are 
necessary  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device  and  that 
sufficient  evidence  is  available  to 
establish  such  standards.  FD.'\  believes 
that  a  performance  standard  is  needeti 
to  control  the  design,  material 
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composition,  and  mechanical  properties 
of  the  device,  such  as  its  flexibiUty, 
rigidity,  strength,  and  surface  finish. 
Accordingly.  FDA  is  adopting  the 
proposed  regulation  classifying  the  toe 
joint  constrained  uncemented  prosthesis 
into  class  II  with  minor  clarifying 
changes. 

36.  Section  888.3730:  Toe  joint 
phalangeal  (hemi-toe)  prosthesis; 
proposed  class  II. 

Comments  requested  that  FDA 
classify  this  device  into  class  1  instead 
of  class  II  as  proposed,  arguing  that  the 
risks  to  health  of  adverse  tissue  reaction 
and  infection  occur  very  infrequently. 
These  comments  submitted  additional 
data  to  support  their  requests  (Studies 
77  and  80). 

FDA  disagrees  with  the  comments. 
FDA's  review  of  the  additional  data 
submitted  in  the  comments  reveals  that 
the  device  continues  to  present  the  risks 
to  health  described  in  the  proposed 
regulation,  i.e.,  loss  or  reduction  of  joint 
function,  adverse  tissue  reaction,  and 
infection.  As  discussed  earlier  in  this 
preamble  in  paragraphs  1  and  2  and  in 
the  preamble  to  the  proposed  rule,  the 
risk  of  infection  concerns  short-term 
frequency  of  occurrences  of  infection, 
and  also  the  long-term  potential  for 
infection  from  an  implant.  FDA  believes 
that  the  general  controls  of  class  I  by 
themselves  are  insufficient  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  toe  joint  phalangeal 
(hemi-toe)  prosthesis.  FDA  believes  that 
performance  standards  are  necessary  to 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device 
and  that  sufficient  evidence  is  available 
to  establish  such  standards.  FDA 
believes  that  a  performance  standard  is 
needed  to  control  the  design,  material 
composition,  and  mechanical  properties 
of  the  device,  such  as  its  flexibility, 
rigidity,  strength,  and  surface  finish. 
Accordingly.  FDA  is  adopting  the 
proposed  regulation  classifying  the  toe 
joint  phalangeal  prosthesis  into  class  II 
with  minor  clarifying  changes. 

37,  Section  888"3770;  Wrist  joint  carpal 
trapezium  prosthesis;  proposed  class  II. 

Comments  requested  that  FDA 
classify  this  device  into  class  I  instead 
of  class  II  as  proposed,  arguing  that  the 
risks  to  health  cited  in  the  proposed  rule 
occur  very  infiequently.  These 
comments  provided  additional  data  to 
support  their  requests  (Study  81).  One  of 
the  studies  submitted  by  the  comments 
(Study  82),  was  summarized  by  FDA  in 
the  proposal  and  identified  as  Ref.  486 
(47  FR  29052  at  29113). 

FDA  disagrees  with  the  comments. 
FDA's  review  of  the  additional  data 
submitted  in  the  comments  reveals  that 
the  device  continues  to  present  the  risks 


to  health  described  in  the  proposed 

regulation,  i.e.,  loss  or  reduction  of  joint 
function,  adverse  tissue  reaction,  and 
infection.  As  discussed  earlier  in  this 
preamble  in  paragraphs  1  and  2  and  in 
the  preamble  to  the  proposed  rule,  the 
risk  of  infection  concerns  short-term 
frequency  of  occurrences  of  infection, 
and  also  the  long-term  potential  for 
infection  from  an  implant,  FDA  believes 
that  the  general  controls  of  class  I  by 
themselves  are  insufficient  to  provide 
reasonable  assurance  of  the  sa''ely  and 
effectiveness  of  the  wrist  joint  carpal 
trapezium  prosthesis.  FDA  believes  that 
performance  standards  are  necessary  to 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device 
and  that  sufficient  evidence  is  available 
to  establish  such  standards.  FDA 
believes  that  a  performance  standard  is 
needed  to  control  the  design,  material 
composition,  and  mechanical  properties 
of  the  device,  such  as  its  flexibility, 
rigidity,  strength,  and  surface  finish. 
Accordingly.  FD.A  is  adopting  the 
proposed  regulation  classifying  the  wrist 
joint  carpal  trapezium  prosthesis  into 
class  II  with  minor  clarifying  changes. 

38.  Section  888.3780;  Wrist  joint 
polymer  constrained  uncemented 
prosthesis:  proposed  class  II. 

Comments  requested  that  FDA 
classify  this  device  into  class  I  instead 
of  class  II  as  proposed,  arguing  that  the 
risks  to  health  identified  in  the  proposed 
regulation  occur  very  infrequently.  The 
comments  provided  additional  data  to 
support  their  requests  (Studies  83 
through  85). 

FDA  disagrees  with  the  comments. 
FDA's  review  of  the  additional  data 
submitted  in  the  comments  reveals  that 
the  device  continues  to  present  the  risks 
to  health  described  in  the  proposed 
regulation,  i.e..  loss  or  reduction  of  joint 
function,  adverse  tissue  reaction,  and 
infection.  As  discussed  earlier  in  this 
preamble  in  paragraphs  1  and  2  and  in 
the  preamble  to  the  proposed  rule,  the 
risk  of  infection  concerns  short-term 
frequency  of  occurrences  of  infection, 
and  also  the  long-term  potential  for 
infection  from  an  implant.  FDA  believes 
that  the  general  controls  of  class  I  by 
themselves  are  insufficient  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  wrist  joint  polymer 
constrained  uncemented  prosthesis. 
FDA  believes  that  performance 
standards  are  necessary  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device  and  that 
sufficient  evidence  is  available  to 
establish  such  standards.  FDA  believes 
that  a  performance  standard  is  needed 
to  control  the  design,  material 
composition,  and  mechanical  properties 
of  the  device,  such  as  its  flexibility. 


rigidity,  strength,  and  surface  finish. 

Accordingly,  FDA  is  adopting  the 
proposed  regulation  classifying  the  wrist 
joint  polymer  constrained  uncemented 
prosthesis  into  class  II  with  minor 
clarifying  changes. 

39.  Section  888.3810;  Wrist  joint  ulnar 
(hemi-wrist)  prosthesis;  proposed  class 
II. 

Comments  requested  that  FDA 
classify  this  device  in  class  I  instead  of 
class  II  as  proposed,  arguing  that  the 
risks  to  health  identified  in  the  proposed 
regulation  occur  very  infrequently.  The 
comments  provided  additional  data  to 
support  their  requests  (Studies  87  and 
88).  One  of  the  studies  submitted  by  the 
comments  (Study  86),  was  summarized 
by  FDA  in  the  proposal  and  identified  as 
Ref  500  (47  FR  29052  at  29117). 

FDA  disagrees  with  the  comments. 
FDA's  review  of  the  additional  data 
submitted  in  the  comments  reveals  that 
the  device  continues  to  present  the  risks 
to  health  described  in  the  proposed 
regulation,  i.e.,  loss  or  reduction  of  joint 
function,  adverse  tissue  reaction,  and 
infection.  As  discussed  earlier  in  this 
preamble  in  paragraphs  1  and  2  and  in 
the  preamble  to  the  proposed  rule,  the 
risk  of  infection  concerns  short-term 
frequency  of  occurrences  of  infection, 
and  also  the  long-term  potential  for 
infection  from  an  implant.  FDA  believes 
that  the  general  controls  of  class  I  by 
themselves  are  insufficient  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  wrist  joint  ulnar 
(hemi-wrist)  prosthesis.  FDA  believes 
that  performance  standards  are 
necessary  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device,  and  that 
sufficient  evidence  is  available  to 
establish  such  standards.  FDA  believes 
that  a  performance  standard  is  needed 
to  control  the  design,  material 
composition,  and  mechanical  properties 
of  the  device,  such  as  its  flexibility, 
rigidity,  strength,  and  surface  finish. 
Accordingly,  FDA  is  adopting  the 
proposed  regulation  classifying  the  wrist 
joint  ulnar  (hemi-wrist)  prosthesis  into 
class  II  with  minor  clarifying  changes. 

H.  Exemptions  for  Class  I  Orthopedic 
Devices 

Exemptions  From  Current  Good 
Manufacturing  Practices  (CGMPJ 
Requirements 

Although  FDA  proposed  to  grant 
exemptions  from  most  CGMP 
requirements  for  the  nonpowered 
dynamometer  (§  888.1250)  and  the 
nonpowered  goniometer  (§  888.1520).  in 
this  final  rule  FDA  is  classifying  each  of 
the  two  devices  into  class  I  without  such 
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an  exemption.  FD.A  now  believes  that  in 
order  to  control  the  risks  to  health  that 
may  result  from  incorrect  measurement 
of  a  patient's  muscle  strength 
IS  888.1250)  or  incorrect  measurement  of 
the  range  of  motion  of  a  patient's  joints 
(§  888.1520]  due  to  device  defects 
caused  by  inadequate  m.anufacturing 
practices,  each  of  the  devices  should  be 
sjliject  to  all  of  the  requirements  of  the 
CGMP  regulations  for  noncritical 
devices. 

Exemptions  From  Requirement  of 
Prvmarket  Notification 

FDA  proposed  to  exempt  eight  class  I 
orthopedic  devices  from  the  requirement 
of  premarket  notification.  In  this  final 
rule.  FDA  is  exempting  the  eight  devices 
from  the  premarket  notification 
procedures:  however,  the  exemption  for 
the  orthopedic  manual  surgical 
instrument  (§  888.4540)  is  limited  and 
will  apply  only  to  those  devices  made  of 
the  same  materials  that  were  used  in  the 
dt'vice  before  May  28.  1976. 

Flsewhere  in  this  issue  of  the  Federal 
Register.  FDA  is  publishing  a  proposed 
ri.!e  proposing  to  exempt  from  the 
requirement  of  premarket  notification, 
or  exempt  with  limitations,  seven 
orthopedic  devices  being  classified  into 
cliiss  I  in  this  final  rule. 

I  Classification  Regulations  Published 
to  Date 

The  following  table  shows  the  current 
structure  of  the  advisory  committees 
involved  with  the  classification  of 
medical  devices  and  a  list  of  all 
proposed  and  final  classification 
regulations  published  to  date: 

Panel  name  and  Publication  Date  in  "Federal 
Register" 

Circulntorv'  Svstem  Devices  Panel— March  9. 

iy-9.  44  FR  1.32H4-i:w.-H  (proposals); 

February  5.  19«0.  45  FR  7904-7971  (final 

regulations) 
Clinical  Chemisin,  and  Clinical  Toxicology 

Devices  Panel— February  2.  1982.  47  FR 

4H<12-»929  (proposdis) 
llenititology  and  Pathology  Devices  Panel — 

September  11.  ig-'q,  44  FR  53063 

(proposals!;  September  12.  1980.  45  F'R 

60576-60H31  (final  reen'.atinns) 
General  Hospital  and  Personal  Use  Devices 

Panel- August  24.  IQ-g.  44  FR  49M4-19954 

(proposals);  October  21.  19«0.  45  FR  69678- 

69737  (final  regulations) 
G.istroenterology-Urnlo«v  Devices  Panel — 

January  23.  19fil,  46  W.  "562-7641 

(proposals);  November  23.  1983.  48  FR 

53012-53029  (final  regulations) 
Ir-imunnloKV  Devices  Panel— April  22.  1980. 

45  FR  27204-2-359  (proposals);  November 

9.  19H2,  4-  FR  50614-50840  (final 

rf'>!ul.ilions| 
M.crobioloEy  Devices  Pane! — April  22,  1980. 

45  FR  27204-27359  (proposals);  November 

9.  1982,  47  FR  5O614-.5Oa40  (final 

regulations) 


Obsletrics-Cynecology  Devices  Panel — April 
3,  1979,  44  FR  19894-19971  (proposals): 
February  26.  1980,  45  FR  12682-12720  (final 
regulations) 

Radiologic  Devices  Panel — January  29, 1982, 
47  FR  4406-4451  (proposals) 

Ophthalmic  Devices  Panel— January  26, 1982. 
47  FR  3694-3749  (proposals) 

Ear.  Nose,  and  Throat  Devices  Panel — 
January  22. 1982.  47  FR  3280-3325 
(proposals):  November  6, 1986,  51  FR 
40378-40398  (final  regulations) 

Dental  Devices  Panel— December  30, 1980,  45 
FR  85962-86168  (proposals) 

Anesthesiology  and  Respiratory  Therapy 
Devices  Panel— November  2, 1979.  44  FR 
63292-63426  (proposals);  July  16,  1982,  47 
FR  31130-31150  (final  regulations) 

Neurological  Devices  Panel — November  23. 

1978,  43  FR  54640-55732  (proposals): 
September  4, 1979,  44  FR  51726-51778  (final 
regulations] 

Orthopedic  and  Rehabilitation  Devices  Panel 
(Physical  Medicine  Devices) — August  28, 

1979.  44  FR  50458-50537  (proposals): 
November  23.  1983,  48  FR  53032-53054 
(final  regulations) 

Orthopedic  and  Rehabilitation  Devices  Panel 
(Orthopedic  Devices)— July  2,  1982.  -.7  FR 
29052-291 4C  (proposals);  September  4, 1987 
(final  regulations) 

General  and  Plastic  Surgery  Devices  Panel — 
January  19. 1982,  47  FR  2810-2853 
(proposals) 

].  Minor  Changes  or  Clarirications 

Occasionally  the  agency  has  made 
minor  changes  in  the  name  of  a  generic 
type  of  device  or  its  identification  to 
clarify  the  final  regulation.  Additionally, 
the  agency  is  adding  new  sections  in 
Subpart  A  to  explain  the  various 
effective  dates  for  premarket  approval 
requirements  for  devices  classified  into 
class  III  and  to  define  various  terms 
used  in  the  names  and  identifications  of 
orthopedic  devices.  FDA  also  is  adding 
new  paragraph  (c)  in  the  classification 
regulation  for  devices  classified  into 
class  III  to  declare,  where  applicable, 
the  effective  date  of  premarket  approval 
requirements  for  the  device. 

K.  Transitional  Devices 

The  amendments  include  transitional 
provisions  applicable  to  devices 
intended  for  human  use  that  were 
declared  to  be  drugs  before  enactment 
of  the  amendments.  (See  section 
520(1)[1)  of  the  act  [21  U.S.C.  360](1)(1].) 
The  transitional  provisions  assure  that 
devices  formerly  regarded  as  drugs 
continue  to  be  subject  to  appropriate 
regulatory  controls  as  the  amendments 
are  being  implemented.  Thus,  a  device 
previously  considered  a  drug  is 
classified  into  class  IJI  unless  the  agency 
in  response  to  a  petition  has  reclassiP^d 
it  into  class  I  or  class  II. 

FDA  is  including  in  this  final  rule 
sections  codifying  the  statutory 
classificatign  into  class  III  of  the 


following  two  commercially  distributed, 
transitional  orthopedic  devices:  bone 
heterograft  (§  888.3015)  and 
polymethylmethacrylate  (PMMA)  bone 
cement  (§  888.3027). 

L.  Studies  Submitted  by  Comments 

Some  comments  submitted  copies  of 
clinical  studies  to  support  their  requests 
for  changes  in  the  classification  of 
certain  devices.  These  studies  are 
available  in  the  Dockets  Management 
Branch  and  may  be  seen  by  interested 
persons  between  900  am.  and  4:00  p.m., 
Monday  through  Friday. 

1.  Axon.  A.T.R.,  et  al.,  "Disinfection  in 
Upper-digestive-tract  Endoscopy  in  Britain," 
Lancet,  pp.  1093-1094.  1981. 

2.  Dandy.  D  J.,  and  R.W.  Jackson.  "The 
Impact  of  Arthroscopy  on  the  Management  of 
Disorders  of  the  Knee."  fournal  of  Bone  and 
Joint  Suryiery  (British  Volumel.  57-B;346-348, 
1975. 

3.  Fiddian,  N.J.,  and  H.  Poirier,  "The 
Morbidity  of  Arthroscopy  of  the  Knee, ' 
Journal  of  Bone  and  Joint  Surgery  (British 
Volume),  63-B:630.  1981. 

4.  Fraider,  C.T.,  "Arthroscopic  Surgery  of 
the  Knee;  History  and  State  of  the  Art," 
Journal  of  American  Osteopathic 
Association.  80:817-822,  1981. 

5.  Henderson.  C.E..  and  C  N.  Hopson. 
"Pneumoscrotum  as  a  Complication  of 
Arthroscopy."  Journal  o*  Bone  and  joint 
Surgery  (American  Volume).  64-A;l 238-1 240, 
1982. 

6.  Ikeuchi.  H.,  "Arthroscopic  Treatment  of 
the  Discoid  Lateral  Meniscus.  Technique  and 
Long-term  Results,''  Clinical  Orthopaedics 
and  Related  Besearch.  167:19-28, 1982. 

7.  Jackson.  R.W.,  "Current  Concepts 
Review,  Arthroscopic  Surgery,"  Accepted  by: 
Journal  of  Bone  and  Joint  Surgery. 

8.  Jackson,  R.W.,  and  I.  Abe.  "The  Role  of 
Arthroscopy  in  the  Management  of  Disorders 
of  the  Knee.  An  Analysis  of  2000  Consecutive 
Examinations."  Journal  o'^  Bone  and  Joint 
Surgery.  54-8310-322,  1972. 

9.  Johnson.  L.L..  "Diagnostic  and  Surgical 
Arthroscopy.  The  Knee  and  other  Joints,"  2d 
Ed..  C.V.  Mosby.  St.  Louis.  1981.  (Sterilization 
and  disinfection,  pp  22-24;  care  of 
instruments  between  patients,  p.  41; 
complications,  pp.  58-60;  intra-articular 
shaver,  pp.  217-221;  surgical  equipment  and 
instruments,  pp,  221-240  ) 

10.  Johnson.  L  L,  et  al  .  "A  Cold 
Sterilization  Method  for  Arthroscopes  Using 
Activated  Dialdehyde,"  Orthopedic  Review. 
6;75-77,  1977. 

11.  Johnson.  L.L.,  et  al..  "Two  Percent 
Glutaraldehyde;  A  Disinfectant  in 
Arthroscopy  and  Arthroscopic  Surgery," 
Journal  of  Bone  and  Joint  Surgery  (American 
Volume).  64-A;237-239.  1982. 

12.  Lindenbaum,  B.L..  "Complications  of 
Knee  Joint  Arthroscopy,"  Clinical 
Orthopaedics  and  Related  Research.  160:158, 
1981. 

13.  Lysholm,  J.,  et  al.  "Arthroscopy  in  the 
Early  Diagnosis  of  Injuries  to  the  Knee  Joint," 
Acta  OrthapaedicQ  Scandinavica,  52:111-1  la 
1981. 
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14.  Mulhollan.  ]  S  .  "Complications  of 
Arthroscopic  Surgery,"  Presentation. 
International  Arthroscopy  Association 
Course  on  Surgery  of  the  Knee,  Bermuda. 
1981. 

15.  O'Connor.  R.L..  "Arthroscopy,"  J.B. 
Lippincott  Co..  Philadelphia.  1977. 
(Incandescent  lamp.  pp.  2.  4-5;  cleaning  and 
sterilization,  pp.  10-13:  indications,  pp.  14-15; 
contraindications,  p.  20:  complications,  pp. 
20-22.) 

16.  Perry.  G.B..  and  R.A.  Mover, 
"Arthroscopic  Instrument  Breakage. 
Expedient  Method  for  Retrieving  Metal 
Fragments."  Orthopedic  Review.  11:141-142. 
1982. 

17.  Schonholtz.  G.]..  "Arthroscopy  and 
Arthroscopic  Surgery."  Maryland  State 
Medical  lournal.  56-59.  1981. 

18.  Whipple.  T.L..  and  F.  Bassett, 
"Arthroscopic  Examination  of  the  Knee. 
Polypuncture  Technique  with  Percutaneous 
Inlra-articular  Manipulation."  lournal  of  Bone 
and  Joint  Surgery.  60-A:444-453.  1976. 

19.  Swanson.  A.B..  "Improving  the  End 
Bearing  Characteristics  of  Lower  Extremity 
Amputation  Stumps — A  Preliminary  Report." 
Jnter-Clinic  Information  Bulletin.  5(51:1-7, 
1966. 

20.  Swanson.  A.B.,  "Bone  Overgrowth  in 
the  Juvenile  Amputee  and  its  Control  by  the 
Use  of  Silicone  Rubber  Implants."  Inter- 
Clinic  Information  Bulletin.  8|5):9-18.  1969. 

21.  Swanson.  A.B..  "Silicone-Rubber 
Implants  to  Control  the  Overgrowth 
Phenomenon  in  the  Juvenile  Amputee,"  Inter- 
Ciinic  Information  Bulletin.  ll(9);5-8.  1972. 

22.  Murray,  W.R..  "Treatment  of  Deep 
Wound  Infection  After  Total  Hip 
Arthroplasty."  in  "American  Academy  of 
Orthopedic  Surgeons  Symposium  on 
Osteoarthritis,"  C.V.  Mosbv  Co.,  St.  Louis. 
1976. 

23.  MacEwen.  CD..  W.P.  Bunnell,  and  K. 
Sriram,  "Acute  Neurological  Complications  in 
the  Treatment  of  Scoliosis.  A  Report  of  the 
Scoliosis  Research  SocieXy."  Journal  of  Bone 
and  Joint  Surgery  (American  Volume),  57- 
A:404-^08.  April  1975. 

24.  Erwin.  WD..  J.H.  Dickson,  and  PR. 
Harrington.  "Clinical  Review  of  Patients  with 
Broken  HARRINGTON"  Rods.'  Journal  of 
Bone  and  Joint  Surgery  (American  Volume), 
62-A:l 302-1 307.  December  1980. 

25.  Machemson.  A.,  and  C,  Elfstroem. 
"Intravital  Wireless  Telemetry  of  Axial 
Forces  in  Harrington  Distraction  Rods  in 
Patients  with  Idiopathic  Scohsis."  Journal  of 
Bone  and  Joint  Surgerv  (American  Volume), 
53-A:445-465.  April  1971. 

26.  Sinclair.  C.B..  and  C.A.  Lubon,  "Design 
of  a  Lifelong  Harrington  Rod,"  Journal  of 
Biomedical  Engineering.  4(2);133-136,  April 
1982. 

27.  Groth.  H.E.,  "Oregon  Total  Ankle— A 
Clinical  Report,"  unpublished  report. 

28.  Groth.  H.E..  and  J.M.  Shilling.  "Tissue 
Responses  to  Carbon-Reinforced 
Polyethylene."  Journal  of  Orthopedic 
Research.  1:129-135, 1983. 

29.  Groth,  H.E..  et  al..  "Postmortem 
Analysis  of  Carbon-Fiber  Reinforced 
UHMWPE  Prostheses  Retrieved  from  a  Single 
Subject  After  a  Service  Life  of  12  to  15 
Months."  Transactions  of  the  Orthopedic 
Research  Society.  February  21-23. 1978. 


30.  Segal.  N.M,  and  R.N.  Stauffer.  "Mayo 
Clinic  Ankle  Arthroplasty:  Four  Years 
Experience."  Transactions  of  the  Orthopedic 
Research  Society.  Februarv  21-23.  1978. 

31.  Samuelson.  K.M..  "ICLW  Ankle 
Arthroplasty."  Transactions  of  the 
Orthopedic  Research  Societv.  February  21-23, 
1978. 

32.  Groth.  H.E..  "The  Oregon  Ankle— A 
Review  of  Forty-one  Cases,"  Transactions  of 
the  Orthopedic  Research  Societv.  February 
21-23.  1978. 

33.  Farling,  CM.  and  K.  Greer.  "An 
Improved  Bearing  Material  for  Joint 
Replacement  Prostheses:  Carbon  Fibre- 
reinforced  Ultra  High  Molecular  Weight 
Polyethylene."  in  "Mechanical  Prope'^ties  of 
Biomatenals."  Edited  by  Hastings.  G.W.  and 
D.F.  W'llliams.  John  Wiley  and  Sons.  Ltd.,  pp. 
53-64.  1980. 

34.  Coonrad.  R.W..  "History  of  Total  Elbow 
Arthroplasty."  jn  "Symposium  of  Total  Joint 
Replacement  of  the  Upper  Extremity,"  New 
York.  September  1979.  The  C.V.  Mosby  Co., 
St.  Louis,  pp.  91-99.  1982. 

35.  Volz.  R  G..  "Development  and  Clinical 
Analysis  of  a  New  Semi-constrained  Total 
Elbow  Prosthesis."  m  "Symposium  of  Total 
Joint  Replacement  of  the  L'pper  Extremity." 
New  York.  September  19"9.  The  C.V.  Mosby 
Co..  St.  Louis,  pp.  91-99.  1982. 

36.  Inghs.  A.E.,  "Tri-Axial  Total  Elbow 
Replacement:  Indications.  Surgical 
Technique,  and  Results."  in  "Symposium  of 
Total  Joint  Replacement  of  the  Upper 
Extremity."  New  York.  September  1979.  The 
C.V.  Mosby  Co..  St.  Louis,  pp.  91-99.  1982. 

37.  Morrey.  B.F..  et  al..  "Total  Elbow 
Arthroplasty:  A  Five-Year  Experience  at  the 
Mayo  Clinic."  Journal  of  Bone  and  Joint 
Surgery.  63-A:1050-1063.  1981. 

38.  Coonrad.  R  W'..  "Seven-Year  Follow-up 
of  Coonrad  Total  Elbow  Replacement,"  In 
"Symposium  of  Total  Joint  Replacement  of 
the  Upper  Extremity,"  New  York,  September 
1979.  The  C.V.  Mosby  Co..  St.  Louis,  pp.  91- 
99.  1982. 

39.  Dryer,  R.F..  J  A.  Buckwalter.  and  R.L. 
Sprague.  "Hinged  Total  Elbow  Replacement," 
Orthopedics.  4(7):763-768,  1981. 

40.  Swanson.  A.B..  et  al.,  "Comminuted 
Fractures  of  the  Radial  Head,"  Journal  of 
Bone  and  Joint  Surgery,  68(4):1039-1049, 1981. 

41.  Madden.  J.W.,  letter  to  the  Food  and 
Drug  Administration.  December  28.  1982. 

42.  Swanson.  J.W..  and  J.E.  Lebeau,  "The 
Effect  of  Implantation  on  the  Physical 
Properties  of  Silicone  Rubber."  Journal  of 
Biomedical  Materials  Research.  8:357-367, 
1974. 

43.  Swanson.  A.B..  et  al..  "Durability  of 
Silicone  Implants — An  In  Vivo  Study," 
Orthopedic  Clinics  of  North  America, 
4(41:1097-1112,  1973. 

44.  Madden.  J  W..  et  al,.  "A  Rational 
Postoperative  Management  Program  for 
Metacarpophalangeal  Joint  Implant 
Arthroplasty."  Journal  of  Hand  Surgery, 
2(5):358-366.  1977. 

45  Frisch.  E.E..  "Medical  Grade  High 
Performance  Silicone  Elastomer."  First 
International  Symposium.  Frontiers  of 
Biomedical  Polymers.  University  of  Akron, 
Akron.  OH.  June  2-3.  1981. 

46.  Swanson,  A.B..  "Implant  Arthroplasty 
in  the  Hand  and  Upper  Extremity  and  Its 


Future."  Surgical  Clinics  of  North  America. 
61(2):369-382.  1981. 

47.  Swanson.  A.B..  "Flexible  Implant 
Arthroplasty  for  Arthritic  Finger  Joints." 
Journal  of  Bone  and  Joint  Surgery,  54- 
A(3):435-456. 1972. 

48.  Swanson,  A.B..  and  G.  Swanson.  "Joint 
Replacement  in  the  Rheumatoid 
Metacarpophalangeal  Joint."  in  "American 
Academy  of  Orthopedic  Surgeons 
Symposium  on  Total  Joint  Replacement  of  the 
Upper  Extremity."  Edited  by  A.E.  Inglis.  The 
C.V.  Mosby  Company,  St.  Louis,  pp.  238-254. 
1982. 

49.  Swanson.  A  B..  et  al..  "Silicone  Implants 
in  Dogs — A  Ten  Year  Histopathological 
Study."  unpublished  paper. 

50.  Swanson.  A.B.,  et  al..  "Bone  Remodeling 
Phenomena  in  Flexible  (Silicone)  Implant 
Arthroplasty  in  the  Metacarpophalangeal 
Joints — Long  Term  Study."  Kappa  Delta 
Award  Presentation.  49th  Annual  Meeting  of 
the  American  Academy  of  Orthopaedic 
Surgeons.  New  Orleans.  January.  21.  1982. 

51.  Swanson.  A.B..  letter  to  the  Food  and 
Drug  Administration.  December  26. 1982. 

52.  Madden.  J.W..  letter  to  the  Food  and 
Drug  Administration,  December  28.  1982. 

53.  Rae.  T.  and  M  Rushton.  "The 
Biocompatibility  of  Carbon  Fibers.  High 
Density  Polyethylene  and  the  Resultant 
Composite  Material."  in  "International 
Symposium  on  Biomaterials,"  Durham. 
England,  pp.  23-28. 1982. 

54  Hess.  W.E.,  "Mueller-Type  Hip  with 
Poly-Two'''*'  Acetabular  Component:  A 
Clinical  Evaluation."  unpublished  report. 

55.  Dobbs.  H.S.,  "Survivorship  of  Total  Hip 
Replacements."  Journal  of  Bone  and  Joint 
Surgery.  62-B(2):168.  1980. 

56.  Stauffer.  R..  "Ten-Year  Follow-Up  Study 
of  Total  Hip  Replacement."  Journal  of  Bone 
and  Joint  Surgery.  64-A(7):983. 1982. 

57.  Sutherland,  C.  'Ten-Year  Follow-Up  of 
One  Hundred  Consecutive  Mueller  Curved- 
Stem  Total  Hip  Replacement  Arthroplasties." 
Journal  of  Bone  and  Joint  Surgery.  64- 
A(7):970.1982. 

58.  Reuban.  J.D..  et  al..  "Comparative 
Mechanical  Properties  of  Forty-Five  Total 
Hip  Stems."  Clinical  Orthopaedics  and 
Related  Research.  141:55-65. 1979. 

59.  Dutton.  R.O..  et  al.,  "Tharies  Surface 
Replacement  for  Osteonecrosis  of  the 
Femoral  Head."  Journal  of  Bone  and  Joint 
Surgery.  64-A:1225-1237.  1982. 

60.  Amstutz.  H.C..  "Recent  Advances  in 
Total  Hip  Resurfacing.  "  unpublished 
manuscript. 

61.  Amstutz.  H.C.,  "Total  Hip  Resurfacing: 
An  Endangered  Species  with  a  Future." 
Orthopedic  Survey.  5(21:123-127. 1981. 

62.  Wright.  T  M..  T.  Fukubayashi.  and  A.H. 
Burstein.  "The  Effect  of  Carbon  Fibre 
Reinforcement  on  Contact  Area.  Contact 
Pressure,  and  Time-Dependent  Deformation 
in  Polyethylene  Tibial  Components."  Journal 
of  Biomedical  Materials  Research,  15:719- 
730. 1981. 

63.  Salvafi.  E.A.,  et  al.,  "Infection  Rates 
After  3175  Total  Hip  and  Total  Knee 
Replacements  Performed  With  and  Without  a 
Horizontal  Unidirectional  Filtered  Air-Flow 
System,"  Journal  of  Bone  and  Joint  Surgery, 
64-A(4);525-535, 1982. 
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64.  Shetly.  H  R..  "In  Vivo  Wear 
Performance  of  Poly-Two"  Plateaus  in 
Cloulier^"  I  Total  Knee  Tibial  Components." 
unpuhlished  technical  report. 

65.  Cloutier.  ]..  "Clnulier  11  Total  Knee:  A 
Clinical  Evaluation."  unpublished  report. 

66.  Zimmer.  USA.  internal  report. 

67.  Cracchiolo,  A.,  et  al..  "A  Prospective 
Comparative  Clinical  Analysis  of  the  First 
Generation  Knee  Replacement  Polycentric 
vs.  Geometric  Knee  Arthroplasty,"  Clinical 
Orthopaedics  and  Related  Research.  145:37- 
4fi.  1979. 

68.  Blazina.  ME.,  et  a!.,  "Patellofemoral 
Replacement, '  Clinical  Orthopaedics  and 
Related  Research.  0(1441:98-102.  1979. 
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M.  Environmental  Impact 

The  agency  has  detennined  under  21 
CFR  25.24(e)(2J  (April  26,  1985;  50  FR 
16636)  that  this  action  is  of  a  type  that 
does  not  individually  or  cumulatively 
have  a  significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

N.  Economic  Impact 

FDA  has  carefully  analyzed  the 
economic  effects  of  this  final  rule  and 
has  determined  that  the  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  by  the  Regulatory  Flexibility 
Act.  In  accordance  with  section  3(g)(1) 
of  Executive  Order  12291,  the  impact  of 
this  final  rule  has  been  carefully 
analyzed,  and  it  has  been  determined 
that  the  final  rule  does  not  constitute  a 
major  rule  as  defined  in  section  1(b)  of 
the  Executive  Order.  Rules  classifying 
devices  into  Class  I  generally  maintain 
the  status  quo:  These  devices  are  now 
subject  only  to  the  general  controls 
provisions  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
351,  352,  360,  360f,  360h,  360i,  and  360j) 
and  under  the  final  rule  remain  subject 
only  to  such  controls  either  in  their 
entirety  or  with  certain  exemptions. 
Devices  classified  into  class  II  also 
remain  subject  only  to  the  general 
controls  provisions  of  the  act  unless  and 
until  an  applicable  performance 
standard  is  established.  Similarly, 
devices  classified  into  Class  III  remain 
subject  only  to  the  general  controls 


provisions  of  the  act  until  an  additional 
regulation  is  promulgated  pursuant  to 
section  515(b)  of  the  act  (21  U.S.C. 
360e(b)]  requiring  that  such  devices 
have  in  effect  approved  applications  for 
premarket  approval.  In  accordance  with 
section  501(f)(2)(B)  of  the  act  (21  U.S.C. 
351(f)(2)(B)),  devices  classified  by 
regulation  into  Class  III  may  remain  in 
commercial  distribution  without  an 
approved  premarket  approval 
application  for  30  months  following  the 
effective  date  of  classification  of  the 
device  into  Class  III,  or  for  90  days 
following  the  promulgation  of  a 
regulation  under  section  515(b)  of  the  act 
(21  U.S.C.  360e{b)).  whichever  occurs 
later.  In  sum.  device  classification  rules 
do  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities  and 
are  not  major  rules. 

List  of  Subjects  in  21  CFR  Part  888 

Orthopedic  devices.  Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  Chapter  I  of  Title  21 
of  the  Code  of  Federal  Regulations  is 
amended  by  adding  new  Part  888.  to 
read  as  follows: 

PART  888— ORTHOPEDIC  DEVICES 
Subpart  A — General  Provisions 


UM  I 


Sec. 

888.1     Scope. 
888.3    Effective  dates  of  requirement  for 
premarket  approval. 

888.5  Resurfacing  technique. 

888.6  Degree  of  constraint. 

Subpart  B — Diagnostic  Devices 

888.1100     Arthroscope. 
888.1240     AC-powered  dynamometer. 
888.1250     Nonpowered  dynamometer. 
888.1520     Nonpowered  goniometer. 

Subpart  C— [Reserved] 

Subpart  D— Prosthetic  Devices 

888,3000     Bone  cap. 

888.3010     Bone  fixation  cerclage. 

888.3015     Bone  heterograft. 

888.3020     Intramedullary  fixation  rod. 

888.3025     Passive  tendon  prosthesis. 

888.3027    Polymethylmethacrylate  (PMMA) 
bone  cement. 

888.3030    Single/multiple  component 
metallic  bone  fixation  appliances  and 
accessories. 

888.3040    Smooth  or  threaded  metallic  bone 
fixation  fastener. 

888.3050     Spinal  interlaminal  Hxation 
orthosis. 

888.3060    Spinal  intervertebral  body  fixation 
orthosis. 

888.3100    Ankle  joint  metal/composite  semi- 
constrained cemented  prosthesis. 

888.3110    Ankle  joint  metal/polymer  semi- 
constrained ceipented  prosthesis. 
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888.3120    Ankle  joini  metal/polymer  non- 
constrained  cemented  prosthesis. 
888.3150     Elbow  joint  metal/metal  or  metal/ 

polymer  constrained  cemented 

prosthesis. 
888.3160     Elbow  joint  metal/polymer  semi- 
constrained cemented  prosthesis. 
888.31  :'0     Elbow  joint  radial  (hemi-elbow) 

pwlymer  prosthesis. 
8rt«.3140     Eibow  joint  humeral  (hemi-elbow) 

metallic  uncemented  prosthesis. 
8«8.32()0    Finger  )oint  metal/metal 

constrained  uncemented  prosthesis. 
888.3210     Finger  |oint  metal./metai 

constrained  cemented  prosthesis. 
8)J8.3220     Finger  joint  metal,/ polymer 

constrained  cemented  prosthesis. 
888.3230     Finger  joint  polymer  constrained 

prf)sthesis. 
888.3300     Hip  joint  metal  constrained 

cemented  or  uncemented  prosthesis. 
888.3310     Hip  joint  metai./polymer 

constrained  cemented  or  uncemented 

prosthesis. 
888.3320     Hip  joint  metal/metal  semi- 
constrained with  a  cemented  acetabular 

component,  prosthesis. 
8iJ8  3330     Hip  joint  metal 'metal  semi- 
constrained, with  an  uncemented 

acetabular  component,  prosthesis. 
888.3340     Hip  joint  metal/composite  senu- 

constrained  cemented  prosthesis. 
888.3350     Hip  joint  metal /polymer  semi- 
constrained cemented  prosthesis. 
888.3360     Hip  joint  femoral  (hemi-hip) 

metallic  cemented  or  uncemented 

prosthesis. 
8:(8.3370     Hip  joint  |hefni-hip)  acetabular 

metal  cemented  prosthesis. 
H88.3380     }hp  joint  femoral  (hemi-hipj 

trunnion-bearing  metal/polyacetal 

cemented  [flBBjfilhesis. 
BHfi.3390     Hip  jofnt  femoral  (hemi-hip)  metal/ 

polymer  cemented  or  uncemented 

prosthesis. 
8.S8,,3400     Hip  joint  femoral  (hemi-hip) 

metallic  resurfacing  prosthesis. 
8tyj.3410     Hip  joint  metal /ptilymer  semi- 
constrained resurfacing  cemented 

prosthesis. 
8it8  3480     Knee  foint  femorotibial  metallic 

constrained  cemented  prosthesis. 
888.3490     knee  joint  femorotibial  metal/ 

composite  non-constrained  cemented 

prosthesis. 
888.3500     Knee  joint  femorotibial  metal/ 

composite  semi-constrained  cemented 

prosthesis. 
8.'!8.3510     Knee  joint  femorotibial  metal/ 

polymer  constrained  cemented 

prosthesis. 
888.3520    Knee  joint  femorotibial  metaJ/ 

polymer  non-constrained  cemented 

prosthesis. 
888.3530     Knee  joint  femorotibial  metal/ 

polymer  semi-conslrained  cemented 

prosthesis. 
388.3540     Knee  |oint  patellofemoral  polymer/ 

metal  semi-constrained  cemented 

prosthesis. 
888.3550     Knee  joint  patellofemorotibial 

polymer/raetal/melal  constrained 

cemented  prosthesis. 


888.3560     Knee  joint  pateliofemorotibiai 

polymer/metal/polymer  semi- 
constrained cemented  prosthesis. 
888  3570     Knee  joint  femoral  (hemi-knee) 

metallic  uncemented  prosthesis. 
888,3580     Knee  jomt  patellar  (hemi-knee] 

metallic  resurfacing  uncemented 

prosthesis. 
888.3590    Knee  joint  tibial  (hemiknee) 

metallic  resurfacing  uncemented 

prosthesis. 
888.3640    Shoulder  joint  metal/metal  or 

metal /polymer  constrained  cemented 

prosthesis. 
888.3650    Shoulder  joint  metdl/poiymer  non- 
constrained  cemented  prosthesis. 
888.3660     Shoulder  joint  metal.'polymer 

semi-constrained  cemented  prosthesis. 
888.3680     Shoulder  joint  glenoid  ;hemi- 

shoulder)  metallic  cemented  prosthesis. 
888.3690     Shoulder  joint  humeral  (hemi- 

shoulderl  metallic  uncemented 

prosthesis. 
88a3r20    Toe  joint  polyn:>er  constrained 

prosthesis. 
888.3730    Toe  joint  phalangeal  (hemi-toe) 

polymer  prosthesis. 
888.3750     Wrist  joint  carpal  lunate  polymer 

prosthesis, 
888.3760     Wnsi  joint  carpal  soapho.d 

polymer  prosthesis. 
888.3770     Wrist  joint  carpal  trapezium 

polymer  prosthesis. 
888.37B0     Wrist  joint  polymer  constrained 

prosthesis. 
888.3790     Wrist  joint  metal  constrained 

cemented  prosthesis. 
8a8.3aO0     Wrist  joint  metal/polymer  semi- 
constrained cemented  prosthesis. 
838.3810     Wrist  joint  ulnar  (hemi-wnst) 

polymer  prosthesis. 

Subpart  E— Surgical  Devices 

Sec. 

888.4150     Calipers  for  clinical  use. 

888.4200     Cement  dispenser. 

688.4210    Cement  mixer  for  clinical  use. 

888.4220     Cement  manomer  vapor  evacuator. 

888-4230     Cement  ventilation  tube. 

888,4300     Depth  gauge  for  clinical  use. 

688  4340    Orthopedic  manual  surgical 

instrument. 
888.4580     Sonic  surgical  instrument  and 

accessones /attachments. 
888  4600     Protractor  for  clinical  use. 
888,4800     Template  for  clirucai  use. 
888  5850     Nonpowered  orthopedic  traction 

apparatus  and  accessories. 
888  5890     Noninvasive  traction  component 
888.5940     Cast  component. 
888.5980     Manual  cast  application  and 

removal  instrument. 
Authority:  Sees  501(0  510.  513.  515.  520, 
701(a).  52  Stat.  1055,  76  Stat.  794-795  as 
amended,  90  Stat,  540-546.  552-559.  565-574. 
576-577  (21  L'  S  C.  351  (f],  360.  360c,  360e.  360], 
371(a));  21  CFR  5  10. 

Subpari  A — General  Provisions 

§888.1    Scope. 

(a)  This  part  sets  forth  the 
classification  of  orthopedic  devices 
intended  for  human  use  that  are  in 
commercia!  distribution. 


(b)  The  identification  of  a  device  in  a 
regulation  in  this  part  is  not  a  precise 

description  of  every  device  that  is.  or 
will  be,  subject  to  the  regulation.  A 
manufacturer  who  submits  a  pretnarket 
notification  submission  ftir  a  device 
under  Part  807  cannot  show  merely  that 
the  device  is  accurately  described  by 
the  section  title  and  identification 
provision  of  a  reguiation  in  this  part,  but 
shall  stale  why  the  device  is 
substantially  equivalent  to  other 
devices,  as  required  by  §  B07.87. 

(c)  To  avoid  duplicative  listings,  an 
orthopedic  device  that  has  two  or  more 
types  of  uses  (e.g.,  used  both  as  a 
diagnostic  device  and  as  a  surgical 
device)  is  listed  in  one  subpart  only. 

(d)  References  in  this  part  to 
regulatory  sections  of  the  Code  of 
Federal  Regulations  are  to  Chapter  I  of 
Title  21  unless  otherwise  noted. 

§  888.3    Effective  <»ates  of  requirefnerrt  for 
premarket  approvaL 

A  device  included  in  this  part  that  is 
classified  into  class  III  (premarket 
approval)  shall  not  be  commercially 
distributed  after  the  date  shown  in  the 
i^gulation  classifying  the  device  unless 
the  manufacturer  has  an  approval  under 
section  515  of  the  act  [unless  an 
exemption  has  been  granted  under 
section  520(g)(2)  of  the  act).  An  approval 
under  section  515  of  the  act  consists  of 
FDA's  issuance  of  an  order  approving  an 
application  for  premarket  approval 
(PMA)  for  the  devTce  or  declaring 
completed  a  product  development 
protocol  (PDP)  for  the  device. 

(a)  Before  FDA  requires  that  a  device 
commercially  distributed  before  the 
enactment  date  of  the  amendments,  or  a 
device  that  has  been  found  substantially 
equivalent  to  such  a  device,  has  an 
approval  under  section  515  of  the  act, 
FDA  must  promulgate  a  regulation  under 
section  515(bJ  of  the  act  requiring  such 
approv  al.  except  as  prov  laed  m 
paragraphs  (bj  and  (cj  of  this  section. 
Such  a  regulation  under  section  515(bj  of 
the  act  shall  not  be  effective  during  the 
grace  period  ending  on  the  90th  day 
after  its  promulgation  or  on  the  last  day 
of  the  30th  full  calendar  month  after  the 
regulation  that  classifies  the  device  into 
class  HI  IS  effective,  whichever  is  later. 
See  section  501(0(21(8)  of  the  act. 
Accordingly,  unless  an  effective  date  of 
the  requi-ement  for  premarket  approval 
is  shown  in  tne  regulation  for  a  device 
classified  into  class  lU  in  this  part,  the 
device  may  be  commercially  distributed 
without  FDA  s  issuance  of  an  order 
approving  a  PMA  or  declaring 
completed  a  PDP  for  the  device.  If  FDA 
pnorauigates  a  regulation  under  section 
515ib)  of  the  act  requiring  premarkp! 
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approval  for  a  device,  section 
501|f)(l)(A)  of  the  act  applies  to  the 
device. 

(b)  Any  new.  not  substantially 
equivalent,  device  introduced  into 
commercial  distribution  on  or  after  May 
28,  1976,  including  a  device  formerly 
marketed  that  has  been  substantially 
altered,  is  classified  by  statute  (section 
513(0  of  the  act)  into  class  III  without 
any  grace  period  and  FDA  must  have 
issued  an  order  approving  a  PMA  or 
declaring  completed  a  PDP  for  the 
device  before  the  device  is  commercially 
distributed  unless  it  is  reclassified.  If 
FDA  knows  that  a  device  being 
commercially  distributed  may  be  a 
"new"  device  as  defined  in  this  section 
because  of  any  new  intended  use  or 
other  reasons,  FDA  may  codify  the 
statutory  classification  of  the  device  into 
class  III  for  such  new  use.  Accordingly, 
the  regulation  for  such  a  class  III  device 
states  that  as  of  the  enactment  date  of 
the  amendments.  May  28,  1976.  the 
device  must  have  an  approval  under 
section  515  of  the  act  before  commercial 
distribution. 

(c)  A  device  identified  in  a  regulation 
in  this  part  that  is  classified  into  class  III 
and  that  is  subject  to  the  transitional 
provisions  of  section  520(1)  of  the  act  is 
automatically  classified  by  statute  into 
class  III  and  must  have  an  approval 
under  section  515  of  the  act  before  being 
commercially  distributed.  Accordingly, 
the  regulation  for  such  a  class  III 
transitional  device  states  that  as  of  the 
enactment  date  of  the  amendments,  May 
28,  1976.  the  device  must  have  an 
approval  under  section  515  of  the  act 
before  commercial  distribution. 

§  888.5    Resurlacing  technique. 

Because  of  resurfacing  techniques, 
certain  joint  prostheses  require  far  less 
bone  resection  than  other  devices 
intended  to  repair  or  replace  the  same 
joint.  The  amount  of  bone  resection  may 
or  may  not  affect  the  safety  and 
effectiveness  of  the  implantation  of  the 
prosthesis.  When  a  resurfacing 
technique  is  used,  the  name  of  the 
prosthesis  includes  this  information. 

§  888.6    Degree  of  constraint. 

Certain  joint  prostheses  provide  more 
constraint  of  joint  movement  than 
others.  FDA  believes  that  the  degree  of 
constraint  is  an  important  factor 
affecting  the  safety  and  effectiveness  of 
orthopedic  prostheses.  FDA  is  defining 
the  following  standard  terms  for 
categorizing  the  degree  of  constraint. 

(a|  A  "constrained"  joint  prosthesis  is 
used  for  joint  replacement  and  prevents 
dislocation  of  the  prosthesis  in  more 
than  one  anatomic  plane  and  consists  of 
either  a  single,  flexible,  across-the-joint 


component  or  more  than  one  component 
linked  together  or  affined. 

(b)  A  "serai-constrained"  joint 
prosthesis  is  used  for  partial  or  total 
joint  replacement  and  limits  translation 
and  rotation  of  the  prosthesis  in  one  or 
more  planes  via  the  geometry  of  its 
articulating  surfaces.  It  has  no  across- 
the-joint  linkage. 

(c)  A  "non-constrained"  joint 
prosthesis  is  used  for  partial  or  total 
joint  replacement  and  restricts 
minimally  prosthesis  movement  in  one 
or  more  planes.  Its  components  have  no 
across-the-joint  linkage. 

Subpart  B — Diagnostic  Devices 

§888.1100     Artttroscope. 

(a)  Identification.  An  arthroscope  is 
an  electrically  powered  endoscope 
Intended  to  make  visible  the  interior  of  a 
joint.  The  arthroscope  and  accessories 
also  is  intended  to  perform  surgery 
within  a  joint. 

(b)  Classification.  Class  II. 

§  888. 1 240    AC-powered  dynamometer. 

(a)  Identification.  An  AC-powered 
dynamometer  is  an  AC-powered  device 
intended  for  medical  purposes  to  assess 
neuromuscular  function  or  degree  of 
neuromuscular  blockage  by  measuring, 
with  a  force  transducer  (a  device  that 
translates  force  into  electrical  impulses), 
the  grip-strength  of  a  patient's  hand. 

(b)  Classification.  Class  II. 

§888.1250    Nonpowered  dynamometer. 

(a)  Identification,  h  nonpowered 
dynamometer  is  a  mechanical  device 
intended  for  medical  purposes  to 
measure  the  pinch  and  grip  muscle 
strength  of  a  patient's  hand. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807. 

§  888.1520    Nonpowered  goniometer. 

(a)  Identification.  A  nonpowered 
goniometer  is  a  mechanical  device 
intended  for  medical  purposes  to 
measure  the  range  of  motion  of  joints. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  orocedures  in  Subpart  E  of 
Part  807.      f 

Subpart  C— [Reserved] 

Subpart  D— Prosthetic  Devices 

§  888.3000    Bone  cap. 

(a)  Identification.  A  bone  cap  is  a 
mushroom-shaped  device  intended  to  be 
implanted  made  of  either  silicone 
elastomer  or  ultra-high  molecular  weight 
polyethylene.  It  is  used  to  cover  the 
severed  end  of  a  long  bone,  such  as  the 


humerus  or  tibia,  to  control  bone 
overgrowth  in  juvenile  amputees, 
(b)  Classification.  Class  II. 

§  888.3010    Bone  fixation  cerclage. 

(a)  Identification.  A  bone  fixation 
cerclage  is  a  device  intended  to  be 
implanted  that  is  made  of  alloys,  such  as 
cobalt-chromium-molybdenum,  and  that 
consists  of  a  metallic  ribbon  or  flat  sheet 
or  a  wire.  The  device  is  wrapped  around 
the  shaft  of  a  long  bone,  anchored  to  the 
bone  with  wire  or  screws,  and  used  in 
the  fixation  of  fractures. 

(b)  Classification.  Class  II. 

§888.3015    Bone  heterograft. 

(a)  Identification.  Bone  heterograft  is 
a  device  intended  to  be  implanted  that 
is  made  from  mature  (adult)  bovine 
bones  and  used  to  replace  human  bone 
following  surgery  in  the  cervical  region 
of  the  spinal  column. 

(b)  Classification.  Class  III. 

(c)  Date  PMA  or  notice  of  completion 
of  a  PDP  is  required.  As  of  May  28, 1976. 
an  approval  under  section  515  of  the  act 
is  required  before  this  device  may  be 
commercially  distributed.  See  §  888.3. 

§  888.3020    Intramedullary  fixation  rod. 

(a)  Identification.  An  intramedullary 
fixation  rod  is  a  device  intended  to  be 
implanted  that  consists  of  a  rod  made  of 
alloys  such  as  cobalt-chromium- 
molybdenum  and  stainless  steel.  It  is 
inserted  into  the  medullary  (bone 
marrow)  canal  of  long  bones  for  the 
fixation  of  fractures. 

(b)  Classification.  Class  II. 

§  888.3025    Passive  tendon  prosthesis. 

(a)  Identification.  A  passive  tendon 
prosthesis  is  a  device  intended  to  be 
implanted  made  of  silicon  elastomer  or 
a  polyester  reinforced  medical  grade 
silicone  elastomer  intended  for  use  in 
the  surgical  reconstruction  of  a  flexor 
tendon  of  the  hand.  The  device  is 
implanted  for  a  period  of  2  to  6  months 
to  aid  growth  of  a  new  tendon  sheath. 
The  device  is  not  intended  as  a 
permanent  implant  nor  to  function  as  a 
replacement  for  the  ligament  or  tendon 
nor  to  function  as  a  scaffold  for  soft 
tissue  ingrowth. 

(b)  Classification.  Class  II. 

§  888.3027     Polymethylmethacrylate 
(PMMA)  bone  cement. 

(a)  Identification. 
Polymethylmethacrylate  (PMMA)  bone 
cement  (luting  agent)  is  a  device 
intended  to  be  implanted  that  is  made 
from  methylmethacrylate, 
polymethylmethacrylate,  esters  of 
methacrylic  acid  or  copolymers 
containing  polymethylmethyacrylate 
and  polystyrene.  The  device  is  intended 
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for  use  in  arthroplastic  procedures  of  the 
hip,  knee,  and  other  joints  for  the 
fixation  of  polymer  or  metallic 
prosthetic  implants  to  the  living  bone. 

(b)  Classification.  Class  III. 

(c)  Date  PMA  or  notice  of  completion 
of  a  POP  is  required.  As  of  May  28. 1976, 
an  approval  under  section  515  of  the  act 
is  required  before  this  device  may  be 
commercially  distributed.  See  §  888.3. 

§  888.3030    SingJe/multipJe  component 
metallic  bone  fixation  appliances  and 
accessories. 

(a)  Identification.  Single/multiple 
component  metallic  bone  fixation 
appliances  and  accessories  are  devices 
intended  to  be  implanted  consisting  of 
one  or  more  metallic  components  and 
their  metallic  fasteners.  The  devices 
contain  a  plate,  a  nail/plate 
combination,  or  a  blade/plate 
combination  that  are  made  of  alloys, 
such  as  cobalt-chromium-molybdenum, 
stainless  steel,  and  titanium,  fhat  are 
intended  to  be  held  in  position  with 
fasteners,  such  as  screws  and  nails,  or 
bolts,  nuts,  and  washers.  These  devices 
are  used  for  fixation  of  fractures  of  the 
proximal  or  distal  end  of  long  bones, 
such  as  intracapsular,  intertrochanteric, 
intercervical.  supracondylar,  or  condylar 
fractures  of  the  femur:  for  fusion  of  a" 
joint;  or  for  surgical  procedures  tiiat 
involve  cutting  a  bone.  The  devices  may 
be  implanted  or  attached  through  the 
skin  so  that  a  pulling  force  (traction) 
may  be  applied  to  the  skeletal  system. 

(b)  Classification.  Class  II. 

§  888.3040    Smooth  or  ttireaded  metallic 
bone  fixation  fastener. 

(a)  Identification.  A  smooth  or 
threaded  metallic  bone  fixation  fastener 
is  a  device  intended  to  be  implanted 
that  consists  of  a  stiff  wire  segment  or 
rod  made  of  alloys,  such  as  cobalt- 
chromium-moiybdenum  and  stainless 
steel,  and  that  may  be  smooth  on  the 
outside,  fully  or  partially  threaded, 
straight  or  U-shaped;  and  may  be  either 
blunt  pointed,  sharp  pointed,  or  have  a 
formed,  slotted  head  on  the  end.  It  may 
be  used  for  fixation  of  bone  fractures, 
for  bone  reconstructions,  as  a  guide  pin 
for  insertion  of  other  implants,  or  it  may 
be  implanted  through  the  skin  so  that  a 
pulling  force  (traction)  may  be  applied 
to  the  skeletal  system. 

(b)  Classification.  Class  II. 

§  888.3050    Spkial  interiamlnal  fixation 
orthosis. 

(a)  Identification.  A  spinal 
interlaminal  fixation  orthosis  is  a  device 
intended  to  be  implanted  made  of  an 
alloy,  such  as  stainless  steel,  that 
consists  of  various  hooks  and  a 
posteriorly  placed  compression  or 
distraction  rod.  The  device  is  implanted. 


usually  across  three  adjacent  vertebrae, 
to  straighten  and  immobilize  the  spine  to 
allow  bone  grafts  to  unite  and  fuse  the 
vertebrae  together.  The  device  is  used 
primarily  in  the  treatment  of  scoliosis  (a 
lateral  curvature  of  the  spine),  but  it  also 
may  be  used  in  the  treatment  of  fracture 
or  dislocation  of  the  spine,  grades  3  and 
4  of  spondylolisthesis  (a  dislocation  of 
the  spinal  column),  and  lower  back 
syndrome. 
(b)  Classification.  Class  II. 

§  888.3060    SpJnal  intervertebral  body 
fixation  ort>>os«s. 

(a)  Identification.  A  spinal 
intervertebral  body  fixation  orthosis  is  a 
device  intended  to  be  implanted  made 
of  titanium.  It  consists  of  various 
vertebral  plates  that  are  punched  into 
each  of  a  series  of  vertebral  bodies.  An 
eye-type  screw  is  inserted  in  a  hole  in 
the  center  of  each  of  the  plates.  A 
braided  cable  is  threaded  through  each 
eye-type  screw.  The  cable  is  tightened 
with  a  tension  device  and  it  is  fastened 
or  crimped  at  each  eye-type  screw.  The 
device  is  used  to  apply  force  to  a  series 
of  vertebrae  to  correct  "sway  back," 
scoliosis  (lateral  curvature  of  the  spine), 
or  other  conditions. 

(b)  Classification.  Class  II. 

§  888.3100    Ankle  joint  metal/composite 
semi-constrained  cemented  prostr>e«J». 

(a)  Identification.  An  ankle  joint 
metal/composite  semi-constrained 
cemented  prosthesis  is  a  device 
intended  to  be  implanted  to  replace  an 
ankle  joint.  The  device  limits  translation 
and  rotation:  in  one  or  more  planes  via 
the  geometry  of  its  articulating  surfaces. 
It  has  no  linkage  across-the-joint.  This 
generic  type  of  device  includes 
prostheses  that  consist  of  a  talar 
resurfacing  component  made  of  alloys, 
such  as  cobalt-chromium-molybdenum, 
and  a  tibial  resurfacing  component 
fabricated  from  ultra-high  molecular 
weight  polyethylene  with  carbon  fibers 
composite,  and  is  limited  to  those 
prostheses  intended  for  use  with  bone 
cement  (§  888.3027). 

(b)  Classification.  Class  II. 

§888.3110     Ankle  joint  metal/polymer 
seml-constralned  cemented  prosthesis. 

(aj  Identification.  An  ankle  joint 
metal/polymer  semi-constrained 
cemented  prosthesis  is  a  device 
intended  to  be  implanted  to  replace  an 
ankle  joint.  The  device  limits  translation 
and  rotation  in  one  or  more  planes  via 
the  geometry  of  its  articulating  surfaces 
and  has  no  linkage  across-the-joint.  This 
generic  type  of  device  includes 
prostheses  that  have  a  talar  resurfacing 
component  made  of  alloys,  such  as 
cobalt-chromium-molybdenum,  and  a 
tibial  resurfacing  component  made  of 


ultra-high  molecular  weight 
polyethylene  and  is  limited  to  those 
prostheses  intended  for  use  with  bone 
cement  (§888,3027). 
(b)  Classification.  Class  II. 

§  888.3120    Ankle  joint  metai,/ polymer  non- 
constrained  cemented  prosthesis. 

(a)  Identification.  An  ankle  joint 
metal/polymer  non-constrained 
cemented  prosthesis  is  a  device 
intended  to  be  implanted  to  replace  an 
ankle  joint.  The  device  limits  minimally 
(less  than  normal  anatomic  constraints) 
translation  in  one  or  more  planes.  It  has 
no  linkage  across-the-joint.  This  generic 
type  of  device  includes  prostheses  that 
have  a  tibial  component  made  of  alloys, 
such  as  cobalt-chromium-molybdenum, 
and  a  talar  component  made  of  ultra- 
high molecular  weight  polyethylene,  and 
is  limited  to  those  prostheses  intended 
for  use  with  bone  cement  (§  888.3027). 

(b)  Classification.  Class  III. 

(c)  Date  PMA  or  notice  of  completion 
of  a  PDPis  required.  No  effective  date 
has  been  established  of  the  requirement 
for  premarket  approval  See  §  888  3. 

§888.3150    Elbow  joint  metal/met*  or 
metal/polymer  constrained  cemented 
prosthesis. 

(a)  Identification.  An  elbow  joint 
metal/metal  or  metal/polymer 
constrained  cemented  prosthesis  is  a 
device  intended  to  be  implanted  made 
exclusively  of  alloys,  such  as  cobalt- 
chromium-molybdenum,  or  made  from 
these  alloys  with  a  ultra-high  molecular 
weight  polyethylene  bushing,  and  used 
to  replace  an  elbow  joint.  The  device 
prevents  dislocation  in  more  than  one 
anatomic  plane  and  consists  of  two 
components  which  are  linked  together. 
This  generic  type  of  device  is  limited  to 
those  prostheses  intended  for  use  with 
bone  cement  (§  888.3027). 

(b)  Classification.  Class  III. 

(c)  Date  P.Kf.A  or  notice  of  completion 
ofaPDP  is  required.  No  effective  date 
has  been  established  of  the  requirement 
for  premarket  approval.  See  |  888.3. 

§  888.3 1 60    Elbow  joint  metal/ polymer 
semi-constrained  cemented  prosthesis. 

(a)  Identification.  An  elbow  joint 
metal/polymer  semi-constramed 
cemented  prosthesis  is  a  device 
intended  to  be  implanted  to  replace  an 
elbow  joint.  The  device  limits 
translation  and  rotation  in  one  or  more 
planes  via  the  geometry  of  its 
articulating  surfaces.  It  has  no  linkage 
across-the-joint.  This  generic  type  of 
device  includes  prostheses  that  consist 
of  a  humeral  resurfacing  component 
made  of  alloys,  such  as  cobalt 
chromium-molybdenum,  and  a  radial 
resurfacing  component  made  of  ultra- 
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high  molecular  weight  polyethylene. 
This  generic  type  of  device  is  limited  to 
those  prostheses  intended  for  use  with 
bone  cement  (§  888.3027), 
(b)  Classification.  Class  II. 

§  888.3 1 70    Elbow  joint  radial  (tiemi-elbow) 
polymer  prosthesis. 

(a)  Identification.  An  elbow  joint 
radial  (hemi-elbow)  polymer  prosthesis 
is  a  device  intended  to  be  implanted 
made  of  medical  grade  silicone 
elastomer  used  to  replace  the  proximal 
end  of  the  radius. 

(b)  Classification.  Class  II. 

§  888.3180    Elbow  Joint  tiumeral  (tiemi- 
elbow)  metallic  uncemented  prosthesis. 

(a)  Identification.  An  elbow  joint 
humeral  (hemi-elbowj  metallic 
uncemented  prosthesis  is  a  device 
intended  to  be  implanted  made  of 
alloys,  such  as  cobalt-chromium- 
molybdenum,  that  is  used  to  replace  the 
distal  end  of  the  humerus  formed  by  the 
trochlea  humeri  and  the  capitulum 
humeri.  The  generic  type  of  device  is 
limited  to  prostheses  intended  for  use 
Without  bone  cement  (§  888.3027). 

(b)  Classification.  Class  III. 

(c)  Date  PMA  or  notice  of  completion 
of  a  POP  is  required.  No  effective  date 
has  been  established  of  the  requirement 
for  premarket  approval.  See  §  888.3. 

§  888.3200    Finger  joint  metal/metal 
constrained  uncemented  prosthesis. 

(a)  Identification.  A  finger  joint  metal/ 
metal  constrained  uncemented 
prosthesis  is  a  device  intended  to  be 
implanted  to  replace  a 
metacarpophalangeal  or  proximal 
interphalangeal  (finger)  joint.  The  device 
prevents  dislocation  in  more  than  one 
anatomic  plane  and  consists  of  two 
components  which  are  linked  together. 
This  generic  type  of  device  includes 
prostheses  made  of  alloys,  such  as 
cobalt-chromium-molybdenum,  or 
protheses  made  from  alloys  and  ultra- 
high molecular  weight  polyethylene. 
This  generic  type  of  device  is  limited  to 
prostheses  intended  for  use  without 
bone  cement  (§  888.3027). 

(b)  Classification.  Class  III. 

(c)  Date  PMA  or  notice  of  completion 
of  a  PDP  is  required.  No  effective  date 
has  been  established  of  the  requirement 
for  premarket  approval.  See  §  888.3. 

§  888.3210     Finger  Joint  metal/metal 
constrained  cemented  prosthesis. 

(a)  Identification.  A  finger  joint  metal/ 
metal  constrained  cemented  prosthesis 
is  a  device  intended  to  be  implanted  to 
replace  a  metacarpophalangeal  (linger) 
joint.  This  device  prevents  dislocation  in 
more  than  one  anatomic  plane  and  has 
components  which  are  linked  together. 
This  generic-  type  of  device  includes 


prostheses  that  are  made  of  alloys,  such 
as  cobalt-chromium-molybdenum,  and  is 
limited  to  those  prostheses  intended  for 
use  with  bone  cement  (§  888.3027). 

(b)  Classification.  Class  III. 

(c)  Date  PMA  or  notice  of  completion 
of  a  PDP  is  required.  No  effective  date 
has  been  established  of  the  requirement 
for  premarket  approval.  See  §  888.3. 

§  888.3220    Finger  joint  metal/polymer 
constrained  cemented  prosthesis. 

(a)  Identification.  A  finger  joint  metal/ 
polymer  constrained  cemented 
prosthesis  is  a  device  intended  to  be 
implanted  to  replace  a 
metacarpophalangeal  or  proximal 
interphalangeal  (finger)  joint.  The  device 
prevents  dislocation  in  more  than  one 
anatomic  plane,  and  consists  of  two 
components  which  are  linked  together. 
This  generic  tjpe  of  device  includes 
prostheses  that  are  made  of  alloys,  such 
as  cobalt-chromium-molybdenum,  and 
ultra-high  molecular  weight 
polyethylene,  and  is  limited  to  those 
prostheses  intended  for  use  with  bone 
cement  (§888.3027). 

(b)  Classification.  Class  III. 

(c)  Date  PMA  or  notice  of  completion 
of  a  PDP  is  required.  No  effective  date 
has  been  established  of  the  requirement 
for  premarket  approval.  See  §  888.3. 

§  888.3230    Finger  joint  polymer 
constrained  prosthesis. 

(a)  Identification.  A  finger  joint 
polymer  constrained  prosthesis  is  a 
device  intended  to  be  implanted  to 
replace  a  metacarpophalangeal  or 
proximal  interphalangeal  (finger)  joint. 
This  generic  type  of  device  includes 
prostheses  that  consist  of  a  single 
flexible  acroas-the-joint  component 
made  from  either  a  silicone  elastomer  or 
a  combination  pf  polypropylene  and 
polyester  material.  The  flexible  across- 
the-joint  component  may  be  covered 
with  a  silicone  rubber  sleeve. 

(b)  Classification.  Class  II. 

§  888.3300    Hip  Joint  metal  constrained 
cemented  or  uncemented  prosthesis. 

(a)  Identification.  A  hip  joint  metal 
constrained  cemented  or  uncemented 
prosthesis  is  a  device  intended  to  be 
implanted  to  replace  a  hip  joint.  The 
device  prevents  dislocation  in  more  than 
one  anatomic  plane  and  has  components 
that  are  linked  together.  This  generic 
type  of  device  includes  prostheses  that 
have  components  made  of  alloys,  such 
as  cobalt-chromium-molybdenum,  and  is 
intended  for  use  with  or  without  bone 
cement  (§  888.3027).  This  device  is  not 
intended  for  biological  fixation. 

(b)  Classification.  Class  III. 

(c)  Date  PMA  or  notice  of  completion 
of  a  PDP  is  required.  No  effective  date 


has  been  established  of  the  requirement 
for  premarket  approval.  See  §  888.3. 

§888.3310    Hip  Joint  metal/polymer 
constrained  cemented  or  uncemented 
prosthesis. 

(a)  Identification.  A  hip  joint  metal/ 
polymer  constrained  cemented  or 
uncemented  prosthesis  is  a  device 
intended  to  be  implanted  to  replace  a 
hip  joint.  The  device  prevents 
dislocation  in  more  than  one  anatomic 
plane  and  has  components  that  are 
linked  together.  This  generic  type  of 
device  includes  prostheses  that  have  a 
femoral  component  made  of  alloys,  such 
as  cobalt-chromium-molybdenum,  and 
an  acetabular  component  made  of  ultra- 
high molecular  weight  polyethylene. 
This  generic  type  of  device  is  intended 
for  use  with  or  without  bone  cement 

(§  888.3027).  This  device  is  not  intended 
for  biological  fixation. 

(b)  Classification.  Class  III. 

(c)  Date  PMA  or  notice  of  completion 
of  a  PDP  is  required.  No  effective  date 
has  been  established  of  the  requirem.ent 
for  premarket  approval.  See  §  888.3. 

§  888.3320     Hip  Joint  metal/metal  semi- 
constrained, with  a  cemented  acetabular 
component,  prosthesis. 

(a)  Identification.  A  hip  joint  metal/ 
metal  semi-constrained,  with  a 
cemented  acetabular  component, 
prosthesis  is  a  two-part  device  intended 
to  be  implanted  to  replace  a  hip  joint. 
The  device  limits  translation  and 
rotation  in  one  or  more  planes  via  the 
geometry  of  its  articulating  surfaces.  It 
has  no  linkage  across-the-joint.  This 
generic  type  of  device  includes 
prostheses  that  consist  of  a  femoral  and 
an  acetabular  component,  both  made  of 
alloys,  such  as  cobalt-chromium- 
molybdenum.  This  generic  type  of 
device  is  limited  to  those  prostkeses 
intended  for  use  with  bone  cement 

(§  888.3027). 

(b)  Classification.  Class  III. 

(c)  Date  PMA  or  notice  of  completion 
of  a  PDP  is  required.  No  effective  date 
has  been  established  of  the  requirement 
for  premarket  approval.  See  §  888.3. 

§  888.3330    Hip  Joint  metal/metal  semi- 
constrained, with  an  uncemented 
acetabular  component,  prosthesis. 

(a)  Identification.  A  hip  joint  metal/ 
metal  semi-constrained,  with  an 
uncemented  acetabular  component, 
prosthesis  is  a  two-part  device  intended 
to  be  implanted  to  replace  a  hip  joint. 
The  device  limits  translation  and 
rotation  in  one  or  more  planes  via  the 
geometry  of  its  articulating  surfaces.  It 
has  no  linkage  across-the-joint.  This 
generic  type  of  device  includes 
prostheses  that  consist  of  a  femoral  and 
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an  acetabular  component,  both  made  of 
alloys,  such  as  cobalt-chromium- 
molybdenum.  The  femoral  component  is 
intended  to  be  fixed  with  bone  cement. 
The  acetabular  component  is  intended 
for  use  without  bone  cement 
(§888.3027). 

(b)  Classificution.  Class  HI. 

(c)  Date  PMA  or  notice  of  completion 
of  a  PDP  is  required.  No  effective  date 
has  been  established  of  the  requirement 
for  premarket  approval.  See  §  888.3. 

J  888.3340     Hip  joint  metal/composite 
semi-conslrained  cemented  prosthesis. 

(a)  Identification.  A  hip  joint  metal/ 
composite  semi-constrained  cemented 
prosthesis  is  a  two-part  device  intended 
to  be  implanted  to  replace  a  hip  j<jint. 
The  device  limits  translation  and 
rotation  in  one  or  more  planes  via  the 
geometry  of  its  articulating  surfaces.  It 
has  no  linkage  across-the-joint.  This 
generic  type  of  device  includes 
prostheses  that  consist  of  a  femoral 
component  made  of  alloys,  such  as 
cobalt-chroniium-molybdenum.  and  an 
acetabular  component  made  of  ultra- 
high molecular  weight  polyethylene  with 
carbon  fibers  composite.  Both 
components  are  intended  for  use  with 
bone  cement  (§  888.3027). 

(b)  Classification.  Class  II. 

§  888.3350    Hip  joint  metal/polymer  semi- 
constrained cemented  prosttiesls. 

(a)  Identification.  A  hip  joint  metal/ 
polymer  semi-constrained  cemented 
prosthesis  is  a  device  intended  to  be 
implanted  to  replace  a  hip  joint.  The 
device  limits  translation  and  rotation  in 
one  or  more  planes  via  the  geometry  of 
its  articulating  surfaces.  It  has  no 
linkage  across-the-joint.  This  generic 
type  of  device  includes  prostheses  that 
have  a  femoral  component  made  of 
alloys,  such  as  cobalt-chromium- 
molybdenum,  and  an  acetabular 
resurfacing  component  made  of  ultra- 
high molecular  weight  polyethylene  and 
is  limited  to  those  prostheses  intended 
for  use  with  bone  cement  (§  888.3027). 

(b)  Classification.  Class  II. 

5  888.3360     Hip  joint  femoral  (tiemi-hip) 
metallic  cemented  or  uncemented 
prosthesis. 

(a)  Identification.  A  hip  joint  femoral 
(hemi-hip)  metallic  cemented  or 
uncemented  prosthesis  is  a  device 
intended  to  be  implanted  to  replace  a 
portion  of  the  hip  joint.  This  generic  type 
of  device  includes  prostheses  that  have 
a  femoral  component  made  of  alloys, 
such  as  cobalt-chromium-molybdenum. 
This  generic  type  of  device  includes 
designs  which  are  intended  to  be  fixed 
to  the  bone  with  bone  cement 
(§  888.3027)  as  well  as  designs  which 
have  large  window-like  holes  in  the 


stem  of  the  device  and  which  are 
intended  for  use  without  bone  cement. 
However,  in  these  latter  designs, 
fixation  of  the  device  is  not  achieved  by 
means  of  bone  ingrowth, 
(b)  Classification.  Class  H. 

§  888.3370     Hip  joint  (hiemi-hip)  acetabuiar 
metal  cemented  prosthesis. 

(a)  Ider.tiUcatton.  A  hip  joint  (hemi- 
hip)  acetabular  metal  cemented 
prosthesis  is  a  device  intended  to  be 
implanted  to  replace  a  portion  of  the  hip 
joint.  This  generic  type  of  device 
includes  prostheses  that  have  an 
acetabular  component  made  of  alloys, 
such  as  cobalt-chromium-molybdenum. 
This  generic  type  of  device  is  limited  to 
those  prostheses  intended  for  use  with 
bone  cement  (§  888.3027). 

(b)  Classification.  Class  III. 

(c)  Date  PMA  or  notice  of  completion 
of  a  PDP  is  required.  No  effective  date 
has  been  established  of  the  requirement 
for  premarket  approval.  See  §  888.3. 

§  888.3380     Hip  joint  femoral  (hemi-hip) 
trunnion-bearing  metal/potyacetal 
cemented  prosttiesis. 

(a)  Identification.  A  hip  joint  femoral 
(hemi-hip)  trunnion-bearing  metal/ 
polyacetal  cemented  prosthesis  is  a  two- 
part  device  intended  to  be  implanted  to 
replace  the  head  and  neck  of  the  femur. 
This  generic  type  of  device  includes 
prostheses  that  consist  of  a  metallic 
stem  made  of  alloys,  such  as  cobalt- 
chromium-molybdenum,  with  an 
integrated  cylindrical  trunnion  bearing 
at  the  upper  end  of  the  stem  that  fits  info 
a  recess  in  the  head  of  the  device.  The 
head  of  the  device  is  made  of  polyacetal 
(poiyoxymethylene)  and  it  is  covered  by 
a  metallic  alloy,  such  as  cobalt- 
chromium-molybdenum.  The  trunnion 
bearing  allows  the  head  of  the  device  to 
rotate  on  its  stem.  The  prosthesis  is 
intended  for  use  with  bone  cement 

(§  888.3027). 

(b)  Classification.  Class  HI. 

(c)  Date  PMA  or  notice  of  completion 
of  a  PDP  is  required.  No  effective  date 
has  been  established  of  the  requirement 
for  premarket  approval.  See  §  888.3. 

§  888.3390    Hip  joint  femoral  (hemi-hip) 
metal/polymer  cemented  or  uncemented 
prosttiesis. 

(a)  Identification.  A  hip  joint  femoral 
(hemi-hip)  metal/polymer  cemented  or 
uncemented  prosthesis  is  a  two-part 
device  intended  to  be  implanted  to 
replace  the  head  and  neck  of  the  femur. 
This  generic  type  of  device  includes 
prostheses  that  have  a  femoral 
component  made  of  alloys,  such  as 
cobalt-chromium-molybdenum,  and  a 
snap-fit  acetabular  component  made  of 
an  alloy,  such  as  cobalt-chromium- 
molybdenum,  and  ultra-high  molecular 


weight  polyethylene.  This  generic  t>pe 
of  device  may  be  fixed  to  the  bone  wilh 
bone  cement  (§  888.3027)  or  implanted 
by  impaction. 

(b)  Classification.  Class  II. 

^  886,3400     Hip  jOint  femoral  (hemi-htp) 
metallic  resurfacing  prosthesis. 

(a)  Identification.  A  hip  joint  femoral 
(hemi-hip)  metallic  resurfacing 
prosthesis  is  a  device  intended  to  be 
implanted  to  replace  a  portion  of  the  hip 
joint.  This  generic  type  of  device 
includes  prostheses  that  have  a  femoral 
resurfacing  component  made  of  alloys, 
such  as  cobalt-chromium-molybdenum. 

(b)  Classification.  Class  II. 

i  888.3410     Hip  joint  metal/polymer  semi- 
constraineci  resurfacing  cemented 
prosthesis. 

(a)  Identification.  A  hip  joint  metal/ 
polymer  semi-constrained  resurfacing 
cemented  prosthesis  is  a  two-pail 
device  intended  to  be  implanted  to 
replace  the  articulating  surfaces  of  the 
hip  while  preserving  the  femoral  head 
and  neck.  The  device  limits  translation 
and  rotation  in  one  or  more  planes  via 
the  geometry  of  its  articulating  surfaces. 
It  has  no  linkage  across-the-joint.  This 
generic  type  of  device  includes 
prostheses  that  consist  of  a  femoral  cap 
component  made  of  alloy,  such  as 
cobalt-chromium-molybdenum,  that  is 
placed  over  a  surgically  prepared 
femoral  head,  and  an  acetabular 
resurfacing  polymer  component.  Both 
components  are  intended  for  use  wilh 
bone  cement  (§  888.3027). 

(b)  Classification.  Class  III. 

(c)  Date  PMA  or  notice  of  completion 
of  a  PDP  is  required.  No  effective  date 
has  been  established  of  the  requirement 
for  premarket  approval  See  §  888  3. 

§  888.3480     Knee  joint  femorotibial  metaiiic 
constrained  cemented  prosthesis. 

(a)  Identification.  A  knee  joint 
femorotibial  metallic  constrained 
cemented  prosthesis  is  a  device 
intended  to  be  implanted  to  replace  part 
of  a  knee  joint.  The  device  prevents 
dislocation  in  more  than  one  anatomic 
plane  and  has  components  that  are 
linked  together.  The  only  knee  joint 
movement  allowed  by  the  device  is  in 
the  sagittal  plane.  This  generic  type  of 
device  includes  prostheses  that  have  an 
intramedullary  stem  at  both  the 
proximal  and  distal  locations.  The  upper 
and  lower  components  may  be  joined 
either  by  a  solid  bolt  or  pin,  an 
internally  threaded  bolt  with  locking 
screw,  or  a  bolt  retained  by  circlip.  The 
components  of  the  device  are  made  of 
alloys,  such  as  cobalt-chromium- 
molybdenum.  The  stems  of  the  device 
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may  be  perforated,  but  are  intended  for 
use  with  bone  cement  (§  888.3027). 

(b)  Classification.  Class  III. 

(c)  Date  PMA  or  notice  of  completion 
of  a  PDP  IS  required  No  effective  date 
has  been  established  of  the  requirement 
for  premarket  approval.  See  §  888.3. 

§  888.3490     Knee  joint  (emorotibial  metal/ 
composite  non-constrained  cemented 
prosthesis. 

(a)  Identification.  A  knee  joint 
femorotibial  metal/composite  non- 
constrained  cemented  prosthesis  is  a 
device  intended  to  be  implanted  to 
replace  part  of  a  knee  joint.  The  device 
limits  minimally  (less  than  normal 
anatomic  constraints)  translation  in  one 
or  more  planes.  It  has  no  linkage  across- 
the-joint.  This  generic  type  of  device 
includes  prostheses  that  have  a  femoral 
condylar  resurfacing  component  or 
components  made  of  alloys,  such  as 
cobalt-chromium-molybdenum.  and  a 
tibial  condylar  component  or 
components  made  of  ultra-high 
molecular  weight  polyethylene  with 
carbon  fibers  composite  and  are 
intended  for  use  with  bone  cement 
(§888.3027). 

(b)  C'ci.isification.  Class  II. 

§  888.3500    Knee  joint  femorotibial  metal/ 
composite  semi-constrained  cemented 
prosthesis. 

(a)  Identification.  A  knee  joint 
femorotibial  metal/composite  semi- 
constrained cemented  prosthesis  is  a 
two-part  device  intended  to  be 
implanted  to  replace  part  of  a  knee  joint. 
The  device  limits  translation  and 
rotation  in  one  or  more  planes  via  the 
geometry  of  its  articulating  surfaces.  It 
has  no  linkage  across-the-joint.  This 
generic  type  of  device  includes 
prostheses  that  have  a  femoral 
component  made  of  alloys,  such  as 
cobalt-chromium-molybdenum.  and  a 
tibial  component  with  the  articulating 
surfaces  made  of  ultra-high  molecular 
weight  polyethylene  with  carbon-fibers 
composite  and  is  limited  to  those 
prostheses  intended  for  use  with  bone 
cement  (§  888.3027). 

(h)  Classification.  Class  11. 

§  888.3510    Knee  joint  femorotibial  metal/ 
polymer  constrained  cemented  prosthesis. 

(a)  Identification.  A  knee  joint 
femorotibial  metal/polymer  constrained 
cemented  prosthesis  is  a  device 
intended  to  be  implanted  to  replace  part 
of  a  knee  joint.  The  device  limits 
translation  or  rotation  in  one  or  more 
planes  and  has  components  that  are 
linked  together  or  affined.  This  generic 
type  of  device  includes  prostheses 
composed  of  a  ball-and-socket  joint 
located  between  a  stemmed  femoral  and 
a  stemmed  tibial  component  and  a 


runner  and  track  joint  between  each 
pair  of  femoral  and  tibial  condyles.  The 
ball-and-socket  joint  is  composed  of  a 
ball  at  the  head  of  a  column  rising  from 
the  stemmed  tibial  component.  The  ball, 
the  column,  the  tibial  plateau,  and  the 
stem  for  fixation  of  the  tibial  component 
are  made  of  an  alloy,  such  as  cobalt- 
chromium-molybdenum.  The  ball  of  the 
tibial  component  is  held  within  the 
socket  of  the  femoral  component  by  the 
femoral  component's  flat  outer  surface. 
The  flat  outer  surface  of  the  tibial 
component  abuts  both  a  reciprocal  flat 
surface  within  the  cavity  of  the  femoral 
component  and  flanges  on  the  femoral 
component  designed  to  prevent  distal 
displacement.  The  stem  of  the  femoral 
component  is  made  of  an  alloy,  such  as 
cobalt-chromium-molybdenum,  but  the 
socket  of  the  component  is  made  of 
ultra-high  molecular  weight 
polyethylene.  The  femoral  component 
has  metallic  runners  which  align  with 
the  ultra-high  molecular  weight 
polyethylene  tracks  that  press-fit  into 
the  metallic  tibial  component.  The 
generic  class  also  includes  devices 
whose  upper  and  lower  components  are 
linked  with  a  solid  bolt  passing  through 
a  journal  bearing  of  greater  radius, 
permitting  some  rotation  in  the 
transverse  plane,  a  minimal  arc  of 
abduction/adduction.  This  generic  type 
of  device  is  limited  to  those  prostheses 
intended  for  use  with  bone  cement 
(§  888.3027). 
(b)  Classificxjtion.  Class  II. 

§  888.3520    Knee  joint  femorotibial  metal/ 
polymer  non-constrained  cemented 
prosthesis. 

(a)  Identification.  A  knee  joint 
femorotibial  metal/polymer  non- 
constrained  cemented  prosthesis  is  a 
device  intended  to  be  implanted  to 
replace  part  of  a  knee  joint.  The  device 
limits  minimally  (less  than  normal 
anatomic  constraints)  translation  in  one 
or  more  planes.  It  has  no  linkage  across- 
the-joint.  This  generic  type  of  device 
includes  prostheses  that  have  a  femoral 
condylar  resurfacing  component  or 
components  made  of  alloys,  such  as 
cobalt-chromium-molybdenum,  and  a 
tibial  component  or  components  made 
of  ultra-high  molecular  weight 
polyethylene  and  are  intended  for  use 
with  bone  ceinent  (§  888.3027). 

(b)  Classification.  Class  II. 

§  888.3530    Knee  joint  femorotibial  metal/ 
polymer  semi-constrained  cemented 
prosthesis. 

(a)  Identification.  A  knee  joint 
femorotibial  metal/polymer  semi- 
constrained cemented  prosthesis  Is  a 
device  intended  to  be  implanted  to 
replace  part  of  a  knee  joint.  The  device 


UM  I 


limits  translation  and  rotation  in  one  or 
more  planes  via  the  geometry  of  its 
articulating  surfaces.  It  has  no  linkage 
across-the-joint.  This  generic  type  of 
device  includes  prostheses  that  consist 
of  a  femoral  component  made  of  alloys, 
such  as  cobalt-chromium-molybdenum. 
and  a  tibial  component  made  of  ultra- 
high molecular  weight  polyethylene  and 
is  limited  to  those  prostheses  intended 
for  use  with  bone  cement  (§  888.3027). 
(b)  Classification.  Class  II. 

§  888.3540    Knee  joint  patellofemoral 
polymer/metal  semi-constrained  cemented 
prosthesis. 

(a)  Identification.  A  knee  joint 
patellofemoral  polymer/metal  semi- 
constrained cemented  prosthesis  is  a 
tw^o-part  device  intended  to  be 
implanted  to  replace  part  of  a  knee  joint 
in  the  treatment  of  primary 
patellofemoral  arthritis  or 
chondromalacia.  The  device  limits 
translation  and  rotation  in  one  or  more 
planes  via  the  geometry  of  its 
articulating  surfaces.  It  has  no  linkage 
across-the-joint.  This  generic  type  of 
device  includes  a  component  made  of 
alloys,  such  as  cobalt-chromium- 
molybdenum  or  austenitic  steel,  for 
resurfacing  the  intercondylar  groove 
(femoral  sulcus)  on  the  anterior  aspect 
of  the  distal  femur,  and  a  patellar 
component  made  of  ultra-high  molecular 
weight  polyethylene.  This  generic  type 
of  device  is  limited  to  those  devices 
intended  for  use  with  bone  cement 

(§  888.3027).  The  patellar  component  is 
designed  to  be  implanted  only  with  its 
femoral  component. 

(b)  Classification.  Class  III. 

(c)  Date  PMA  or  notice  of  completion 
of  a  PDP  is  required.  No  effective  date 
has  been  established  of  the  requirement 
for  premarket  approval.  See  §  888.3. 

§  888.3550     Knee  joint  patellofemorotlbial 
polymer/metal/metal  constrained 
cemented  prosthesis. 

(a)  Identification.  A  knee  joint 
patellofemorotlbial  polymer/metal/ 
metal  constrained  cemented  prosthesis 
is  a  device  intended  to  be  implanted  to 
replace  a  knee  joint.  The  device 
prevents  dislocation  in  more  than  one 
anatomic  plane  and  has  components 
that  are  linked  together.  This  generic 
type  of  device  includes  prostheses  that 
have  a  femoral  component,  a  tibial 
component,  a  cylindrical  bolt  and 
accompanying  locking  hardware  that 
are  all  made  of  alloys,  such  as  cobalt- 
chromium-molybdenum,  and  a 
retropatellar  resurfacing  component 
made  of  ultra-high  molecular  weight 
polyethylene.  The  retropatellar  surfacing 
component  may  be  attached  to  the 
resected  patella  either  with  a  metallic 
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screw  or  bone  cement.  All  stemmed 
metallic  components  within  this  generic 
type  are  intended  for  use  with  bone 
cement  (§  888.3027). 

|b)  Classification.  Class  HI. 

(c)  Date  PMA  or  notice  of  completion 
of  a  PDP  is  required.  No  effective  date 
has  been  established  of  the  requirement 
for  premarket  approval.  See  §  888.3. 

§  888.3560  Knee  joint  patellotemorotibial 
polymer/metal./ polymer  semi-constrained 
cemented  prosthesis. 

(a)  Identification.  A  knee  joint 
patellofemorotibial  polymer/ metal/ 
polymer  semi-constrained  cemented 
prosthesis  is  a  device  intended  to  be 
implanted  to  replace  a  knee  joint.  The 
device  limits  translation  and  rotation  in 
one  or  more  planes  via  the  geometry  of 
its  articulating  surfaces.  It  has  no 
linkage  across-the-joint.  This  generic 
type  of  device  includes  prostheses  that 
have  a  femoral  component  made  of 
alloys,  such  as  cobalt-chromium- 
molybdenum,  and  a  tibial  component  or 
components  and  a  retropatellar 
resurfacing  component  made  of  ultra- 
high molecular  weight  polyethylene. 
This  generic  type  of  device  is  limited  to 
those  prostheses  intended  for  use  with 
bone  cement  (§  888.3027). 

(b)  dassificotinn.  Cla-;s  11. 

S  888.3570    Knee  joint  temoral  (hemi-knee) 
metallic  uncemented  prosthesis. 

(a)  Identification.  A  knee  joint  femoral 
(hemi-knee)  metallic  uncemented 
prosthesis  is  a  device  made  of  alloys, 
such  as  cobalt-chromium-molybJenum, 
intended  to  be  implanted  to  replace  part 
of  a  knee  joint.  The  device  limits 
translation  and  rotation  in  one  or  more 
planes  via  the  geometry  of  its 
articulating  surfaces.  It  has  no  linkage 
across-the-joint.  This  generic  type  of 
device  includes  prostheses  that  consist 
of  a  femoral  component  with  or  without 
protuberance(s)  for  the  enhancement  of 
fixation  and  is  limited  to  those 
prostheses  intended  for  use  without 
bone  cement  (§  888.3027). 

(b)  Classification.  Class  III. 

(c)  Date  PMA  or  notice  of  completion 
of  a  PDP  is  required.  No  effective  date 
has  been  established  of  the  requirement 
for  premarket  approval.  See  §  888.3. 

!}  888.3580     Knee  joint  patellar  (hemi-t<nee) 
metallic  resurfacing  uncemented 
prosthesis. 

(a)  Identification.  A  knee  joint 
patellar  (hemi-knee)  metallic  resurfacing 
uncemented  prosthesis  is  a  device  made 
of  alloys,  such  as  cobalt-chromium- 
molybdenum,  intended  to  be  implanted 
to  replace  the  retropatellar  articular 
surface  of  the  patellofemoral  joint.  The 
device  limits  minimally  (less  than 
normal  anatomic  constraints) 


translation  in  one  or  more  planes.  It  has 
no  linkage  across-the-joint.  This  generic 
type  of  device  includes  prostheses  that 
have  a  retropatellar  resurfacing 
component  and  an  orthopedic  screw  to 
transfix  the  patellar  remnant.  This 
generic  type  of  device  is  limited  to  those 
prostheses  mtended  for  use  without 
bone  cement  (§  888.3027). 

(b)  Classification.  (1)  Class  II  when 
intended  for  treatment  of  degenerative 
and  posttraumatic  patellar  arthritis. 

(2)  Class  III  when  intended  for  uses 
other  than  treatment  of  degenerative 
and  posttraumatic  patellar  arthritis. 

(c)  Date  PMA  or  notice  of  completion 
of  a  PDP  is  required.  No  effective  date 
has  been  established  of  the  requirement 
for  prem.arket  approval  for  the  device 
intended  for  uses  described  in 
paragraph  (bl(2).  See  §  888  3. 

§  888.3590     Knee  joint  tibial  (hemi-kree) 
metallic  resurtacmg  uncemented 
prosthesis. 

(a)  Identification.  A  knee  joint  tibial 

(hemi-knee)  metallic  resurfacing 
uncemented  prosthesis  is  a  device 
intended  to  be  implanted  to  replace  part 
of  a  knee  joint.  The  device  limits 
minimally  (less  than  normal  anatomic 
constraints)  translation  in  one  or  more 
planes.  It  has  no  linkage  across-the- 
joint.  This  prosthesis  is  made  of  alloys, 
such  as  cobalt-chromium-molybdenum, 
and  is  intended  to  resurface  one  tibial 
condyle.  The  generic  type  of  device  is 
limited  to  those  prostheses  intended  for 
use  without  bone  cement  (§  888.3027). 
(bj  Classification.  Class  II. 

^  888.3640     Shoulder  joint  metal/ metal  or 
metal/polymer  constrained  cemented 
prosthesis. 

(a)  Identification.  A  shoulder  joint 
metal/metal  or  metal/polymer 
constrained  cemented  prosthesis  is  a 
device  intended  to  be  implanted  to 
replace  a  shoulder  joint.  The  device 
prevents  dislocation  in  more  than  one 
anatomic  plane  and  has  components 
that  are  linked  together.  This  generic 
type  of  device  includes  prostheses  that 
have  a  humeral  component  made  of 
alloys,  such  as  cobalt-chromium- 
molybdenum,  and  a  glenoid  component 
made  of  this  alloy  or  a  combination  of 
this  alloy  and  ultra-high  molecular 
weight  polyethylene.  This  generic  tjpe 
of  device  is  limited  to  those  prostheses 
intended  for  use  with  bone  cement 
(§888.3027). 

(b)  Classification.  Class  HI. 

(c)  Date  PMA  or  notice  of  completion 
of  a  PDP  is  required.  No  effective  date 
has  been  established  of  the  requirement 
for  premarket  approval.  See  §  888.3. 


§  888.3650    Shoulder  joint  metal/polymer 
non-constrained  cemented  prosthesis. 

(a)  Identijicction.  A  shoulder  joint 
metal/polymer  non-constrained 
cemented  prosthesis  is  a  device 
intended  to  be  implanted  to  replace  a 
shoulder  joint.  The  device  limits 
minimally  (less  than  normal  anatomic 
constraints)  translation  in  one  or  more 
planes.  It  has  no  linkage  across-the- 
joint.  This  generic  type  of  device 
includes  prostheses  that  have  a  humeral 
component  made  of  alloys,  such  as 
cobalt-chromium-molybdenum,  and  a 
glenoid  resurfacing  component  made  of 
ultra-high  molecular  weight 
polyethylene,  and  is  limited  to  those 
prostheses  intended  for  use  with  bone 
cement  (§888.3027). 

(b)  Classification.  Class  III. 

(c)  Date  PMA  or  notice  of  completion 
of  a  PDP  is  required.  No  effective  date 
has  been  established  of  the  requiremi^nt 
for  premarket  approval.  See  §  888.3. 

§  888.3660     Shoulder  joint  metal/potyrrer 
semi-constrained  cemented  prosthesis 

(a)  Ijcr!:ri^u:.on.  A  shoulder  jO!;; 
metal/polymer  semi-constrained 
cemented  prosthesis  is  a  device 
intended  to  be  implanted  to  replace  a 
shoulder  joint.  The  device  limits 
translation  and  rotation  in  one  or  more 
planes  via  the  geometry  of  its 
articulating  surfaces.  It  has  no  linkage 
across-the-joint.  This  generic  type  of 
device  includes  prostheses  that  have  a 
humeral  resurfacing  component  made  of 
alloys,  such  as  cobalt-chromium- 
mol>bdenum.  and  a  glenoid  resurfacing 
component  made  of  ultra-high  molecuiar 
weight  polyethylene,  and  is  limited  to 
those  prostheses  intended  for  use  with 
bone  cement  (§  888.3027). 

(b)  Classification.  Class  III. 

(c)  Date  PM.A  or  notice  of  complel.on 
of  a  PDP  is  required.  No  effective  date 
has  been  established  of  the  requirement 
for  premarket  approval.  See  §  888.3 

5  888.3680    Shoulder  Joint  glenoid  (hemr- 
shoulder)  metaliic  cemented  prosthesis. 

(a)  Identification.  A  shoulder  joint 
glenoid  (hemi-shoulder)  metallic 
cemented  prosthesis  is  a  device  that  hus 
a  glenoid  (socket)  component  made  of 
alloys,  such  as  cobalt-chromium- 
molybdenum,  or  alloys  with  ultra-high 
molecular  weight  polyethylene  and 
in^.ended  to  be  implanted  to  replace  port 
of  a  shoulder  joint.  This  generic  type  of 
device  is  limited  to  those  prostheses 
intended  for  use  with  bone  cement 
(§888.3027). 

(b)  Classification.  Class  III. 

(c)  Date  PMA  or  notice  of  complet,nn 
of  a  PDP  is  required.  No  effective  du.e 
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h,is  been  established  of  the  requirement 
for  premarket  approval  See  §  888.3. 

§  888.3690    Shoulder  joint  humeral  (hemi- 
shoulder)  metallic  uncemented  prosthesis. 

(a)  Identification.  A  shoulder  joint 
humeral  (hemi-shoulder)  metallic 
uncemented  prosthesis  is  a  device  made 
of  alloys,  such  as  cobalt-chromium- 
molybdenum.  It  has  an  intramedullary 
stem  and  is  intended  to  be  implanted  to 
rephice  the  articular  surface  of  the 
proximal  end  of  the  humerus  and  to  be 
fixed  without  bone  cement  (§  888.3027). 
This  device  is  not  intended  for  biological 
fixation. 

(b)  Classificatiun.  Clas.s  II 

§  888.3720    Toe  joint  polymer  constrained 
prosthesis. 

(a)  Idcntificatmn.  A  toe  joint  polymer 
constrained  prosthesis  is  a  device  made 
of  silicone  elastomer  or  polyester 
reinforced  silicone  elastomer  intended 
to  be  implanted  to  replace  the  first 
metatarsophalangeal  (big  toe)  joint.  This 
generic  type  of  device  consists  of  a 
single  flexible  across-the-joint 
component  that  prevents  dislocation  in 
more  than  one  anatomic  plane. 

(b)  Ckissit'icotion.  Class  II. 

§  888.3730    Toe  joint  phalangeal  (hemi-toe) 
polymer  prosthesis. 

(a)  Identification.  A  toe  joint 
phalangeal  (hemi-toe)  polymer 
prosthesis  is  a  device  made  of  silicone 
elastomer  intended  to  be  implanted  to 
replace  the  base  of  the  proximal 
phalanx  of  the  toe. 

(b)  Classification.  Class  II. 

§  888.3750     Wrist  joint  carpal  lunate 
polymer  prosthesis. 

(.i)  Idcnt'.fication.  A  wrist  joint  carpal 
lunate  prosthesis  is  a  one-piece  device 
made  of  silicone  elastomer  intended  to 
be  implanted  to  replace  the  carpal 
lunate  bone  of  the  wrist. 

(b)  Classtficatuui.  Class  II. 

§  888.3760     Wrist  joint  carpal  scaphoid 
polymer  prosthesis. 

(a)  Idfntificution.  A  wrist  joint  carpal 
scaphoid  polymer  prosthesis  is  a  one- 
piece  device  made  of  silicone  elastomer 
intended  to  be  implanted  to  replace  the 
carpal  scaphoid  bone  of  the  wrist. 

(b)  Classificatidn.  Class  II. 

§  888.3770    Wrist  joint  carpal  trapezium 
polymer  prosthesis. 

(d)  Identificatiun.  A  wrist  joint  carpal 
trapezium  polymer  prosthesis  is  a  one- 
piece  device  made  of  silicone  elastomer 
or  silicone  elastomer/polyester  material 
intended  to  be  implanted  to  replace  the 
carpal  trapezium  bone  of  the  wrist. 

(b)  Classification.  Class  II. 


§  888.3780     Wrist  joint  polymer 
constrained  prosthesis. 

(a)  Identification.  A  wrist  joint 
polymer  constrained  prosthesis  is  a 
device  made  of  polyester-reinforced 
silicone  elastomer  intended  to  be 
implanted  to  replace  a  wrist  joint.  This 
generic  type  of  device  consists  of  a 
single  flexible  across-the-joint 
component  that  prevents  dislocation  in 
more  than  one  anatomic  plane. 

(b)  Classification.  Class  II. 

§  888.3790    Wrist  joint  metal  constrained 
cemented  prosthesis. 

(a)  Identification.  A  wrist  joint  metal 
constrained  cemented  prosthesis  is  a 
device  intended  to  be  implanted  to 
replace  a  wrist  joint.  The  device 
prevents  dislocation  in  more  than  one 
anatomic  plane  and  consists  of  either  a 
single  flexible  across-the-joint 
component  or  two  components  linked 
together.  This  generic  type  of  device  is 
limited  to  a  device  which  is  made  of 
alloys,  such  as  cobalt-chromium- 
molybdenum,  and  is  limited  to  those 
prostheses  intended  for  use  with  bone 
cement  (§  888.3027). 

(b)  Classification.  Class  HI. 

(c)  Date  PMA  or  notice  of  completion 
of  a  POP  is  required.  No  effective  date 
has  been  established  of  the  requirement 
for  premarket  approval.  See  §  888.3. 

§888.3800     Wrist  joint  metal/polymer 
semi-constrained  cemented  prosthesis. 

(a)  Identification.  A  wrist  joint  metal/ 
polymer  semi-constrained  cemented 
prosthesis  is  a  device  intended  to  be 
implanted  to  replace  a  wrist  joint.  The 
device  limits  translation  and  rotation  in 
one  or  more  planes  via  the  geometry  of 
its  articulating  surfaces.  It  has  no 
linkage  across-the-joint.  This  generic 
type  of  device  includes  prostheses  that 
have  either  a  one-part  radial  component 
made  of  alloys,  such  as  cobalt- 
chromium-molybdenum,  with  an  ultra- 
high molecular  weight  polyethylene 
bearing  surface,  or  a  two-part  radial 
component  made  of  alloys  and  an  ultra- 
high molecular  weight  polyethylene  ball 
that  is  mounted  on  the  radial  component 
with  a  trunnion  bearing.  The  metallic 
portion  of  the  two-part  radial 
component  is  inserted  into  the  radius. 
These  devices  have  a  metacarpal 
component(s)  made  of  alloys,  such  as 
cobalt-chromium-molybdenum.  This 
generic  type  of  device  is  limited  to  those 
prostheses  intended  for  use  with  bone 
cement  (§  888.3027). 

(b)  Classification.  Class  II. 

§  888.3810     Wrist  joint  ulnar  (hemi-wrist) 
polymer  prosthesis. 

(a)  Identification.  A  wrist  joint  ulnar 
(hemi-wrist)  polymer  prosthesis  is  a 
mushroom-shaped  device  made  of  a 
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medical  grade  silicone  elastomer  or 
ultra-high  molecular  weight 
polyethylene  intended  to  be  implanted 
into  the  intramedullary  canal  of  the 
bone  and  held  in  place  by  a  suture.  Its 
purpose  is  to  cover  the  resected  end  of 
the  distal  ulna  to  control  bone 
overgrowth  and  to  provide  an  articular 
surface  for  the  radius  and  corpus, 
(b)  Classification.  Class  II. 

Subpart  E— Surgical  Devices 

§  888.4150    Calipers  for  clinical  use. 

(a)  Identification.  A  caliper  for  clinical 
use  is  a  compass-like  device  intended 
for  use  in  measuring  the  thickness  or 
diameter  of  a  part  of  the  body  or  the 
distance  between  two  body  surfaces, 
such  as  for  measuring  an  excised 
skeletal  specimen  to  determine  the 
proper  replacement  size  of  a  prosthesis. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807.  j 

§  886.4200    Cement  dispenser. 

(a)  Identification.  A  cement  dispenser 
is  a  nonpowered  synnge-like  device 
intended  for  use  in  placing  bone  cement 
(§  888.3027)  into  surgical  sites. 

(b)  Classification.  Class  I. 

§  888.4210    Cement  mixer  for  clinical  use. 

(a)  Identification.  A  cement  mixer  for 
clinical  use  is  a  device  consisting  of  a 
container  intended  for  use  in  mixing 
bone  cement  (§  888.3027). 

(b)  Classification.  Class  1, 

§  888.4220    Cement  monomer  vapor 
evacuator. 

(a)  Identification.  A  cement  monomer 
vapor  evacuator  is  a  device  intended  for 
use  during  surgery  to  contain  or  remove 
undesirable  fumes,  such  as  monomer 
vapor  from  bone  cement  {§  888.3027). 

(b)  Classification.  Class  1. 

§  888.4230    Cement  ventilation  tube. 

(a)  Identification.  A  cement 
ventilation  tube  is  a  tube-like  device 
usually  made  of  plastic  intended  to  be 
inserted  into  a  surgical  cavity  to  allow 
the  release  of  air  or  fluid  from  the  cavity 
as  it  is  being  filled  with  bone  cement 
(§888.3027). 

(b)  Classification.  Class  1. 

§  888.4300    Depth  gauge  for  cl«nica4  use. 

(a)  Identification.  A  depth  gauge  for 
clinical  use  is  a  measuring  device 
intended  for  various  medical  purposes, 
such  as  to  determine  the  proper  length 
of  screws  for  fastening  the  ends  of  a 
fractured  bone. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
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notification  procedures  in  Subpart  E  of 
Tart  807. 

§  888.4540    Orthopedic  manual  surgical 
instrument. 

(a)  Identification.  An  orthopedic 
manual  surgical  instrument  is  a 
nonpowered  hand-held  device  intended 
for  medical  purposes  to  manipulate 
tissue,  or  for  use  with  other  devices  in 
orthopedic  surgery.  This  generic  type  of 
device  includes  the  cerclage  applier, 
awl,  bender,  drill  brace,  broach,  burr, 
corkscrew,  countersink,  pin  crimper, 
wire  cutter,  prosthesis  driver,  extractor, 
file,  fork,  needle  holder,  impactor, 
bending  or  contouring  instrument, 
compression  instrument,  passer,  socket 
positioner,  probe,  femoral  neck  punch, 
socket  pusher,  reamer,  rongeur,  scissors, 
screwdriver,  bone  skid,  staple  driver, 
bone  screw  starter,  surgical  stripper, 
tamp,  bone  tap.  trephine,  wire  twister, 
and  wrench. 

(b)  Classification.  Class  I.  If  the 
device  is  made  of  the  same  materials 
that  were  used  in  the  device  before  May 
28.  1976.  the  device  is  exempt  from  the 
premarket  notification  procedures  in 
Subpart  E  of  Part  807. 

§  888.4580     Sonic  surgical  Instrument  and 
accessories/attachments. 

(a)  Identification.  A  sonic  surgical 
instrument  is  a  hand-held  device  with 
\arious  accessories  or  attachments, 
such  as  a  cutting  tip  that  vibrates  at  high 
fiequencies.  and  is  intended  t'or  medical 
purposes  to  cut  bone  or  other  materials, 
such  as  acrylic. 

(b)  Classification.  Class  II. 

S  888.4600     Protractor  for  clinical  use. 

(a)  Identification.  A  protractor  for 
clinical  use  is  a  device  intended  for  use 
in  measuring  the  angles  of  bones,  such 
as  on  X-rays  or  m  surgery. 


(b)  Classification.  Class  I.  The  device 

is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807. 

§  888.4800     Template  for  clinical  use. 

(a)  Idenn'u  f;:;.'.-?,  A  template  for 
clinical  use  is  a  device  that  consists  of  a 
pattern  or  guide  intended  for  medical 
purposes,  such  as  selecting  or 
positioning  orthopedic  implants  or 
guiding  the  marking  of  tissue  before 
cutting. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  80", 

§  888.5850     Nonpowered  orthopedic 
traction  apparatus  and  accessories. 

[a)  Identification.  A  nonpowered 
orthopedic  traction  apparatus  is  a 
device  that  consists  of  a  rigid  frame  with 
nonpowered  traction  accessories,  such 
as  cords,  pulleys,  or  weights,  and  that  is 
intended  to  apply  a  therapeutic  pulling 
force  to  the  skeletal  system. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807.  The  device  is  exempt  from  the 
current  good  manufacturing  practice 
regulations  in  Part  820  with  the 
exception  of  §  820.180.  regarding  general 
requirements  concerning  records,  and 

§  820,198.  regarding  complaint  files. 

§  888.5890    Noninvasive  traction 
component. 

(a)  Identification.  .\  noninvasive 
traction  component  is  a  device,  such  as 
a  head  halter,  pelvic  belt,  or  a  traction 
splint,  that  does  not  penetrate  the  skin 
and  is  intended  to  assist  in  connecting  a 
patient  to  a  traction  apparatus  so  that  a 
therapeutic  pulling  force  may  be  applied 
to  the  patient's  body. 


(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820.  with  the  exception  of  §  820.180, 
regarding  general  requirements 
concerning  records,  and  §  820.198, 
regarding  complaint  files. 

§888.5940     Cast  component, 

(a)  Identification.  A  cast  component  is 
a  device  intended  for  medical  purposes 
to  protect  or  support  a  cast.  This  generic 
type  of  device  includes  the  cast  heel,  toe 
cap,  cast  support,  and  walking  iron. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820.  with  the  exception  of  §  820  180. 
regarding  general  requirements 
concerning  records,  and  §  820.198. 
regarding  complaint  files. 

§  888  5980     Manual  cast  application  and 
removal  instrument. 

(a)  Identification.  A  manual  cast 
application  and  removal  instrument  is  a 
nonpowered  hand-held  device  intended 
to  be  used  in  applying  or  removing  a 
cast.  This  generic  type  of  device 
includes  the  cast  knife,  cast  spreader, 
plaster  saw,  plaster  dispenser,  and 
casting  stand, 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
Part  820,  with  the  exception  of  §  820.180. 
regarding  general  requirements 
concerning  records,  and  §  820.198. 
regarding  complaint  files. 

Dated:  ]une  15. 1987. 
Frank  E.  Young, 

Commissioner  of  Food  and  Drugs. 
[FR  Doc.  87-20194  Filed  9-3-87;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  888 

(Docket  No.  S6N-0012] 

Orttiopedic  Devices;  Proposed 
Exemptions  From  Premarket 
Notification 

agency:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
exempt  from  the  requirement  of 
premarket  notification,  with  Umitations, 
seven  class  I  orthopedic  devices. 
Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  issuing  a  final  rule 
classifying  these  and  other  orthopedic 
devices.  These  actions  are  being  taken 
under  the  Medical  Device  Amendments 
of  1976  and  are  a  step  in  implementing 
one  of  the  goals  in  FDA's  plan  for 
action. 

DATES:  Comments  by  November  3. 1987. 
FDA  is  proposing  that  the  final  rule 
based  on  this  proposed  rule  become 
effective  30  days  after  its  date  of 
publication  in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
Room  4-62,  5600  Fishers  Lane,  Rockville. 
MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carl  A.  Larson,  Center  for  Devices  and 
Radiological  Health  (HFZ^IO),  Food 
and  Drug  Administration,  8757  Georgia 
Avenue,  Silver  Spring,  MD  20910,  301- 
427-7156. 

SUPPLEMENTARY  INFORMATION:  The 

Medical  Device  Amendments  of  1976 
{Pub.  L,  94-295,  hereinafter  called  the 
amendments)  establish  a  comprehensive 
system  for  the  regulation  of  medical 
devices  intended  for  human  use.  One 
provision  of  the  amendments,  section 
513  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C.  360c), 
establishes  three  categories  (classes)  of 
devices,  depending  on  the  regulatory 
controls  needed  to  provide  reasonable 
assurance  of  their  safety  and 
effectiveness:  class  I,  general  controls; 
class  II,  performance  standards;  and 
class  111,  premarket  approval. 

Section  513(d)(2)(A)  of  the  act  (21 
U.S.C.  360c(d)(2)(A))  authorizes  FDA  to 
exempt,  by  regulation,  a  generic  type  of 
class  I  device  from  the  requirement  of, 
among  other  things,  premarket 
notification  in  section  510(k)  of  the  act 
(21  U.S.C.  360(k))  and  21  CFR  Part  807, 
Subpart  E.  Such  an  exemption  allows 


manufacturers  to  introduce  into 
commercial  distribution  devices  of  the 
generic  type  exempted  without  first 
submitting  to  FDA  a  premarket 
notification.  When  FDA  was  publishing 
its  proposed  classification  regulations 
for  preamendment  devices,  the  agency 
did  not  routinely  evaluate  whether  it 
should  grant  to  manufacturers  of  such 
devices  placed  in  class  I  an  exemption 
from  the  requirement  of  premarket 
notification  in  section  510(k)  of  the  act 
and  21  CFR  Part  807,  Subpart  E 
Generally,  FDA  considered  such 
exemptions  only  when  the  advisory 
panels  recommended  the  exemptions. 

Recently,  FDA  developed  criteria  for 
exempting  certain  class  1  devices  from 
the  requirement  of  premarket 
notification,  to  reduce  the  number  of 
premarket  notifications  on  relatively 
innocuous  devices  while  freeing  agency 
resources  for  the  review  of  more 
complex  notifications. 

The  development  of  these  criteria  and 
the  issuance  of  proposed  and  final  rules 
exempting  appropriate  devices  from  the 
requirement  of  premarket  notification  in 
section  510(k)  of  the  act  will  help 
implement  a  goal  in  FDA's  July  1985  "A 
Plan  for  Action"  (Ref.  1). 

Criteria  for  510(K)  Exemptions 

FDA  is  proposing  to  exempt  a  generic 
type  of  class  I  device  from  the 
requirement  of  premarket  notification 
with  the  limitations  described  below,  if 
FDA  determines  that  premarket 
notification  is  not  necessary  for  the 
protection  of  the  public  health.  FDA  may 
propose  to  grant  an  exemption  if  both  of 
the  following  criteria  are  met: 

1.  FDA  has  determined  that  the  device 
does  not  have  a  significant  history  of 
false  or  misleading  claims  or  of  risks 
associated  with  inherent  characteristics 
of  the  device  such  as  device  design  or 
materials.  When  making  these 
determinations,  FDA  may  consider  the 
frequency,  persistence,  cause,  or 
seriousness  of  such  claims  or  risks,  or 
other  factors. 

2.  FDA  has  determined  that:  (a) 
Characteristics  of  the  device  necessary 
for  its  safe  and  effective  performance 
are  well  established;  (b)  anticipated 
changes  in  the  device  that  are  of  the 
type  that  could  affect  safety  and 
effectiveness  will  (1)  be  readily 
detectable  by  users  by  visual 
examination  or  other  means,  such  as 
routine  testing,  e.g.,  testing  of  a  clinical 
laboratorj'  reagent  with  positive  and 
negative  controls,  before  causing  harm; 
or  (2)  not  materially  increase  the  risk  of 
injury,  incorrect  diagnosis,  or  ineffective 
treatment;  and  (c)  that  any  changes  in 
the  device  wrjll  not  be  likely  to  result  in 
a  change  in  the  device's  classification. 


FDA  will  make  the  determinations 
above  based  on  its  knowledge  of  the 
device,  including  past  experience  with 
premarket  notification  and  publicly 
available  reports  or  studies  on  device 
performance.  Based  on  the  criteria 
above,  FDA  will  place  the  exempted 
device  into  the  same  class  as  the  class  I 
device  to  which  it  would  be 
substantially  equivalent. 

FDA  may,  if  it  has  concerns  only 
about  certain  types  of  changes  in  a  class 
I  device,  grant  a  limited  exemption  from 
premarket  notification  for  the  generic 
type  of  device.  A  limited  exemption  will 
specify  what  types  of  changes 
manufacturers  must  continue  to  report 
to  FDA.  For  example.  FDA  may  exempt 
a  device  except  when  a  manufacturer 
intends  to  use  a  different  material. 

FDA's  decision  to  grant  an  exemption 
from  the  requirement  of  premarket 
notification  (section  510(k]  of  the  act)  for 
a  generic  type  of  class  I  device  is  based 
upon  the  existing  and  reasonably 
foreseeable  characteristics  of 
commercially  distributed  devices  within 
that  generic  type.  Because  FDA  cannot 
anticipate  every  change  in  intended  use 
or  characteristic  of  a  device  that  could 
significantly  affect  a  device's  safety  or 
effectiveness,  manufacturers  of  any 
commercially  distributed  class  I  device 
for  which  FDA  has  granted  an 
exemption  from  the  requirement  of 
premarket  notification  must  still  submit 
a  premarket  notification  to  FDA  before 
introducing  or  delivering  for 
introducfion  into  interstate  commerce 
for  commercial  distribution  the  device 
when: 

(a)  The  device  is  intended  for  a  use 
different  from  its  intended  use  before 
May  28, 1976,  or  the  device  is  intended 
for  a  use  different  from  the  intended  use 
of  a  preamendments  device  to  which  it 
had  been  determined  to  be  substantially 
equivalent;  e.g.,  the  device  is  intended 
for  a  different  medical  purpose,  or  the 
device  is  intended  for  lay  use  where  the 
former  intended  use  was  by  health  care 
professionals  only;  or 

(b)  The  modified  device  operates 
using  a  different  fundamental  scientific 
technology  than  that  in  use  in  the  device 
before  May  28, 1976;  e.g.,  a  surgical 
instrument  cuts  tissue  with  a  laser  beam 
rather  than  with  a  sharpened  metal 
blade,  or  an  in  vitro  diagnostic  device 
detects  or  identifies  infectious  agents  by 
using  a  deoxyribonucleic  acid  (DNA) 
probe  or  nucleic  acid  hybridization 
technology  rather  than  culture  or 
immunoassay  technology. 


UM  I 
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Application  of  the  Criteria  To  Class  I 
Orthopedic  Devices 

In  the  p-oposed  rule  of  July  2,  1982  (47 
PR  29052).  FDA  proposed  to  classify 
preamendments  orthopedic  devices  in 
accordance  with  the  amendments. 
When  FDA  proposed  to  classify  the 
seven  devices  below,  the  agency  did  not 
propose  exemptions  from  the 
requirement  of  premarket  notification 
for  these  devices.  The  Panel  did  not 
recommend  exemptions  from  the 
requirement  of  premarket  notification 
for  certain  of  these  devices.  FDA  agrees 
that  full  exemption  from  premarket 
notification  is  unjustified  for  these 
devices:  however,  for  the  efficient 
enforcement  of  the  act  and  consistent 
ivith  its  policy  regarding  exemptions 
from  premarket  notification.  FDA  now  is 
proposing  to  exempt  from  the 
requirement  of  premarket  notification, 
with  limitations,  the  seven  devices 
below. 


Section 

Device 

888  4200 

Gen-.eni  cPspensef 

888  4210 

Cemeni  miai  lot  chn.cal  jse 

B88  4220 

Cement  rrxjr.omei  vaixK  evaci-a'or 

888  4230 

C^meri  ver.iilaiKjr  'uae 

888  5890 

Ncn>"\asrv>e  Iracion  component 

888  5940 

Casi  component 

888  5980 

Wanuat  cast  apc'ca'tion/removal  tnstrument 

Flsewhere  in  this  issue  of  the  Federal 
Register.  FDA  is  publishing  a  final  rule 
classifying  the  devices  above  in  class  1. 
FDA  is  proposing  in  this  document  to 
grant  an  exemption  from  the 
requirement  of  premarket  notification 
for  each  of  the  devices  above.  However. 
the  proposed  exempticjns  for  the  cement 
dispenser  (§  888.4200).  cement  mixer  for 
clinical  use  (§  888.4210).  cement 
ventilation  tube  {§  888.4230).  and  the 
cast  component  (§  888.5940)  are  limited 
and  would  apply  only  to  those  devices 
made  of  the  same  materials  that  were 
used  in  the  devices  before  May  28, 1976. 

Reference 

The  following  information  has  been 
placed  in  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  Room  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  and  may  be 
seen  by  interested  persons  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

1.  "Food  and  Drag  Administration — A  Plan 
for  Action."  F*ublic  Health  Service. 
Department  of  Health  and  Human  Services, 
July  1985.  p  18. 

Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(e)(2)  (April  26,  1985;  50  FR 
16636)  that  this  action  is  of  a  type  that 
does  not  individually  or  cumulatively 
have  a  significant  effect  on  the  human 


environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

Economic  Impact 

FDA  has  carefully  analyzed  the 
economic  effects  of  this  proposed  rule 
and  has  determined  that  the  proposed 
rule  will  not  have  a  significant  economic 
impact  on  a  substantia!  number  of  small 
entities  as  defined  by  the  Regulatory 
Flexibility  Act.  In  accordance  with 
section  3(g)(1)  of  Executive  Order  12291, 
the  impact  of  this  proposed  rule  has 
been  carefully  analyzed,  and  it  has  been 
determined  that  the  proposed  rule  does 
not  constitute  a  major  rule  as  defined  in 
section  1(b)  of  the  Executive  Order.  The 
device  subject  to  this  proposed  rule  are 
now  subject  only  to  the  general  controls 
provisions  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  351,  352, 
360,  360f.  360h.  360i.  and  360j).  with 
certain  exemptions.  Under  any  final  rule 
based  on  this  proposal,  the  devices 
would  remain  subject  to  such  controls. 
other  than  premarket  notification. 

Interested  persons  may.  on  or  before 
November  3, 1987,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  888 

Orthopedic  devices,  Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
Part  888  be  amended  as  follows: 

PART  888— ORTHOPEDIC  DEVICES 

1.  The  authority  citation  for  21  CFR 
Part  888  continues  to  read  as  follows: 

Authority:  Sees.  SOlifl,  510,  513.  515.  520, 
701(j),  52  Stdt.  1055,  "6  Stat.  794-795  as 
amended.  90  Stat.  540-546,  552-559.  ,565-574, 
576-577  i21  use,  351(0.  360.  360c.  360e,  3fc>0j. 
371(at):  21  CFR  5.10. 

2.  Part  888  is  amended  by  adding  new 
§  888.9.  to  read  as  follows: 

§  888.9    Limitations  of  exemptions  from 
section  510(k)  of  the  act 

FD.'\'s  decision  to  grant  an  exemption 
from  the  requirement  of  premarket 
notification  (section  510(k)  of  the  act)  for 
a  generic  type  of  class  I  device  is  based 
upon  the  existing  and  reasonably 


foreseeable  characteristics  of 
commercially  distributed  devices  within 
that  generic  type.  Because  FDA  cannot 
anticipate  every  change  in  intended  use 
or  characteristic  that  could  significantly 
affect  a  device's  safety  or  effectiveness, 
manufacturers  of  any  commercially 
distributed  class  I  device  for  which  FDA 
has  granted  an  exemption  from  the 
requirement  of  premarket  notification 
must  still  submit  a  premarket 
notification  to  FDA  before  introducing 
or  delivering  for  introduction  into 
interstate  commerce  for  commercial 
distribution  the  device  when: 

(a)  The  device  is  intended  for  a  use 
different  from  its  intended  use  before 
May  28, 1976,  or  the  device  is  intended 
for  a  use  different  from  the  intended  use 
of  a  preamendments  device  to  which  it 
had  been  determined  to  be  substantially 
equivalent;  e.g.,  the  device  is  intended 
for  a  different  medical  purpose,  or  the 
device  is  intended  for  lay  use  where  the 
former  intended  use  was  by  health  care 
professionals  only:  or 

(b)  The  modified  device  operates 
using  a  different  fundamental  scientific 
technology  than  that  in  use  in  the  device 
before  May  28, 1976;  e.g..  a  surgical 
instrument  cuts  tissue  with  a  laser  beam 
rather  than  with  a  sharpened  metal 
blade,  or  an  in  vitro  diagnostic  device 
detects  or  identifies  infectious  agents  by 
using  a  deoxyribonucleic  acid  (DNA) 
probe  or  nucleic  acid  hybridization 
technology  rather  than  culture  or 
immunoassay  technology. 

3.  In  §  888.4200  by  revising  paragraph 
(b)  to  read  as  follows: 

§  888.4200     Cement  dispenser. 

***** 

(b)  Classification.  Class  I.  If  the 
device  is  made  of  the  same  materials 
that  were  used  in  the  device  before  May 
28, 1976,  the  device  is  exempt  from  the 
premarket  notification  procedures  in 
Subpart  E  of  Part  807. 

4.  In  §  888.4210  by  revising  paragraph 
(b)  to  read  as  follows: 

§  888.4210    Cement  mixer  for  clinical  use 

•  •  >  «  « 

(b)  Classifrcation.  Class  1.  If  the 
device  is  made  of  the  same  materials 
that  were  used  in  the  device  before  May 
28, 1976,  the  device  is  exempt  from  the 
premarket  notification  procedures  in 
Subpart  E  of  Part  807. 

5.  In  §  888.4220  by  revising  paragraph 
(b)  to  read  as  follows: 


§  888,4220 
evacuator. 


Cement  monomer  vapor 


(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
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notification  p'-ocedures  in  Subpart  P"  of 
Part  807. 

6.  In  §  888.4230  by  revising  paragraph 
(b)  to  read  as  follows: 

§  888.4230    Cement  ventilation  tube. 

1  •  •  •  ( 

(b)  C!assi'icat:on.  Class  I  If  the 
device  is  made  of  the  same  m.atenals 
that  were  used  in  the  device  before  May 
28,  1976.  the  device  is  exempt  from  the 
premarket  notification  procedures  in 
Subpart  Eof  Part  807, 

7.  In  §  888.5890  by  revising  paragraph 
(b)  to  read  as  follows: 

§  888.5890    Noninvasive  traction 
component 

•  •  •  •  « 

(b)  Classification.  Class  I,  The  device 
IS  exempt  from  the  premarket 
notification  procedures  m  Subpart  E  of 


Part  807.  The  device  is  exempt  from  the 
current  good  manufacturing  practice 
regulations  in  Part  820,  with  the 
exception  of  §  820.180,  regarding  general 
requirements  concerning  records,  and 
§  820.198,  regarding  complaint  files. 

8.  In  §  888.5940  by  revising  paragraph 
(b)  to  read  as  follows: 

§  888.5940    Cast  component 

***** 

(b)  Classification.  Class  I.  If  the 
device  is  made  of  the  same  materials 
that  were  used  in  the  device  before  May 
28, 1976,  it  is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807.  The  device  is  exempt  from  the 
current  good  manufacturing  practice 
regulations  in  Part  820,  with  the 
exception  of  §  820.180,  regarding  general 
requirements  concerning  records,  and 
§  820.198,  regarding  complaint  files. 


9.  In  §  888.5980  by  rev  ismg  paragraph 
(b)  to  read  as  follows: 

§  888.5980     Manual  cast  application/ 
removal  instrument 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  uf 
Part  807.  The  device  is  exempt  from  the 
current  good  manufacturing  practice 
regulations  in  Part  820.  with  the 
exception  of  §  820.180,  regardmg  general 
requirements  concerning  records,  and 
§  820.198,  regarding  complaint  files. 

Dated:  lune  15,  1987. 
Fra.ak  E  Young,        | 
Commissioner  of  Food  and  Drugs. 
(FR  Doc.  87-20195  Filed  9-3-87;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

32  CFR  Part  728 

Medical  and  Dental  Care  for  Eligible 
Persons  at  Navy  Medical  Department 
Facilities 

agency:  Naval  Medical  Command, 
Navy.  DOD. 
action:  Final  rule. 

summary:  The  Naval  Medical  Command 
has  promulgated  this  regulation  to 
describe  and  publish  the  policies  and 
procedures  for  providing  medical  and 
dental  care  to  eligible  persons  at  Navy 
.Medical  Department  facilities.  This 
promulgation  enumerates  those  persons 
eligible  to  receive  medical  and  dental 
care  at  .Navy  Medical  Department 
facilities  and  prescribes  the  extent  and 
conditions  under  which  medical  and 
dental  care  may  be  provided  such 
persons.  It  updates  a  Department  of  the 
Navy  instruction  for  conformity  with 
Department  of  Defense  directives. 
EFFECTIVE  DATE:  \Uy  14.  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

Herbert  L.  Pelham,  Program  Analyst, 
Naval  Medical  Command,  Washington, 
DC  20372-5120,  (202j  65.3-1 1~9. 
SUPPLEMENTARY  INFORMATION:  This 
revision  relates  to  internal  naval 
management  and  personnel  practices 
and  largely  reflects  nonsubstantive 
changes  adopted  in  N.'WMEDCOMINST 
6320.38.  It  was  determined  that 
invitation  of  public  comment  on  these 
changes  prior  to  adoption  would  be 
impracticable  and  is  therefore  not 
required  under  public  rulemaking 
provisions  of  Parts  296  and  701  o'f  32 
CFR. 

List  of  Subjects  in  32  CFR  Part  728 

Dental  health.  Government 
employees.  Health  care.  Military 
personnel. 
|ane  .M.  V'irga, 

LT.  /ACC.  US\R.  Federal  Register  Liaison 

Officer. 

Diiie.  .August  20.  1987. 
Accordingly.  32  CFR  Part  728  is 
revised  to  read  as  follows; 

PART  728— MEDICAL  AND  DENTAL 
CARE  FOR  ELIGIBLE  PERSONS  AT 
NAVY  MEDICAL  DEPARTMENT 
FACILITIES 

Subpart  A — General 

Sec 

728.1  Mission  of  Navy  Medical  Department 
ldi;ilities. 

728.2  Definitions. 

728.3  General  restrictions  and  priorities. 

728.4  Policies. 


Subpart  B — Members  of  the  Uniformed 
Services  on  Active  Duty 

Sec 

728.11  Eligible  beneficiaries. 

728.12  Extent  of  care. 

728.13  Application  for  care. 

728.14  Pay  patients. 

Subpart  C— Members  of  Reserve 
Components,  Reserve  Officers  Training 
Corps.  Navy  and  Marine  Corps  Officer 
Candidate  Programs,  and  National  Guard 
Personnel 

728.21  Navy  and  Marine  Corps  Reservists. 

728.22  Members  of  other  reserve 
components  of  the  uniformed  services. 

728.23  Reserve  Officers'  Training  Corps 
(ROTC). 

728.24  Navy  and  Marine  Corps  Officer 
Candidate  Programs. 

728.25  Army  and  Air  Force  National  Guard 
personnel. 

Subpart  D— Retired  Members  and 
Dependents  of  the  Uniformed  Services 

728.31  Eligible  beneficiaries  and  health 
benefits  authorized. 

728.32  Application  for  care. 

728.33  Nonavailability  statement  (DD  1251). 

728.34  Care  beyond  the  capabilities  of  a 
naval  MTF. 

728.35  Coorduiation  of  benefits — third  party 
payers. 

728.36  Pay  patients. 

Subpart  E— Members  of  Foreign  Military 
Services  and  Their  Dependents 

728.41  General  provisions. 

728.42  NATO. 

728.43  Members  of  other  foreign  military 
services  and  their  dependents. 

728.44  Members  of  security  assistance 
training  programs,  foreign  military  sales, 
and  their  ITO  authorized  dependents. 

728.45  Civilian  components  (employees  of 
foreign  military  services)  and  their 
dependents. 

728.46  Charges  and  collection. 

Subpart  F— Beneficiaries  of  Other  Federal 
Agencies 

7.;8.5l    General  provisions — the  "Economy 
Act". 

728.52  Veterais  Administration 
beneficiaries  (VAB). 

728.53  Department  of  Labor,  Office  of 
Workers'  Compensation  Programs 
(OWCP)  beneficiaries. 

728.54  U.S.  Public  Health  Service  (USPHS). 
other  than  members  of  the  uniformed 
services. 

728.55  Department  of  Justice  beneficiaries. 

728.56  Treasury  Department  beneficiaries. 

728.57  Department  of  State  and  associated 
agencies. 

728.58  Federal  Aviation  Agency  (FAA) 
beneficiaries. 

728.59  Peace  Corps  beneficiaries. 

728.60  lob  Corps  and  Volunteers  in  Service 
to  America  (VISTA)  beneficiaries. 

728.61  Medicare  beneficiaries. 

Subpart  G— Other  Persons 

728.71  Ex-service  maternity  care. 

728.72  Applicants  for  enrollment  in  the 
Senior  Re$erve  Officers'  Training 
Program. 


I 
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Sec. 

728.73  Applicants  for  enlistment  or 
reenlistment  in  the  Armed  Forces,  and 
applicants  for  enlistment  in  the  reserve 
components. 

728.74  Applicants  for  appointment  in  the 
regular  Navy  or  Marine  Corps  and 
reserve  components,  including  members 
of  the  reserve  components  who  apply  for 
active  duty. 

728.75  Applicants  for  cadetship  at  service 
academies  and  applicants  for  the 
L'niformed  Services  University  of  Health 
Sciences  (USUHS). 

728.76  Naval  Home  residents. 

728.77  Secretarial  designees. 

728.78  American  Red  Cross  representative 
and  their  dependents. 

728.79  Elmployees  of  Federal  contractors 
and  subcontractors. 

728.80  U.S.  Goverrunent  employees. 

728.81  Other  civilians. 

728.82  Individuals  whose  military  records 
are  being  considered  for  correction. 

728.83  Persons  in  military  custody  and 
nonmilitary  Federal  prisoners. 

Subpart  H— Adjuncts  to  Medical  Care 

728.91  General. 

728.92  Policy. 

728.93  Chart  of  Adjuncts. 

Subpart  I— Reservists — Continued 
Treatment.  Return  to  Limited  Duty, 
Separation,  or  Retirement  for  Physical 
Disability 

728.101  General. 

728.102  Care  from  other  than  Federal 
sources. 

Subpart  J— Initiating  Collection  Action  on 
Pay  Patients 

728.111  General. 

728.112  Responsibilities. 

728.113  Categories  of  patients. 
Authority:  5  U.S.C.  301  and  8101;  10  U.S.C. 

1071-1095.  1201-1221.  2104.  2107,  2109,  2110, 
5031.  5537.  6011.  6201-6203:  22  U.S.C.  1158, 
2357.  2504.  2505,  2507,  2522;  24  U.S.C.  15,  34, 
35;  31  U.S.C.  1535;  42  U  S.C.  249,  253:  and  32 
CFR  700.1202. 

Subpart  A — General 

§728.1     Mission  of  Navy  Medical 
Department  facilities. 

The  primary  mission  of  Navy  Medical 
Department  facilities  is  to  provide 
medical  and  dental  care  for  members  of 
the  Navy  and  Marine  Corps  and  for 
members  of  the  other  uniformed  services 
who  may  be  sick,  injured,  or  disabled.  In 
addition.  Navy  Medical  Department 
facilities  may  provide  medical  and 
dental  care  to  dependents  of  military 
personnel,  to  members  not  on  active 
duty,  and  to  such  other  persons  as 
authorized  by  law.  U.S.  Navy 
regulations,  and  Department  of  Defense 
directives.  These  authorizations  also 
provide  that  Navy  Medical  Department 
facilities  may  be  called  upon  to  furnish 
medical  and  dental  care,  under  laws  of 
humanity  or  principles  of  international 
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courtesy,  to  civilians  and  to  other 
persons  not  otherwise  entitled  to 
medical  and  dental  care. 

§  726.2    Definitions. 

Unless  otherwise  qualified  in  this 
part,  the  following  terms,  when  used 
throughout,  are  defined  as  follows: 

(a)  Active  duty-  Full-time  duty  in  the 
active  military  service  of  the  United 
States.  This  includes  fuU-tim.e  training 
duty:  annual  training  duty:  and 
attendance,  while  in  the  active  military 
service,  at  a  school  designated  as  a 
service  school  by  law  or  by  the 
Secretary  of  the  military  department 
concerned.  It  does  not  include  full-time 
National  Guard  duty. 

(b)  Active  duty  for  training.  A  tour  of 
active  duty  for  reserves  for  training 
under  orders  that  provide  for  automatic 
reversion  to  non-active  status  when  the 
specified  period  of  active  duty  is 
completed.  It  includes  annual  training, 
special  tours,  and  the  initial  tour 
performed  by  enlistees  without  prior 
military  service. 

(c)  CHAMPUS.  Civilian  Health  and 
Medical  Program  of  the  Uniformed 
Services. 

(d)  Catchment  area.  A  specified 
geographic  area  surrounding  each 
Uniformed  Services  Medical  Treatment 
Facility  (USMTFj  or  designated 
Uniformed  Services  Treatment  Facility 
(USTF).  In  the  United  States,  catchment 
areas  are  defined  by  zip  codes  and  are 
based  on  an  area  of  approximately  40 
miles  in  radius  for  inpatient  care  and  20 
miles  in  radius  for  a.mbulatory  care.  Zip 
codes  designating  such  areas  in  the 
United  States  are  specified  in  Volumes  I 
and  11  of  the  Military  Health  Services 
System  (MHSS)  Catchment  Area 
Directory.  Catchment  areas  for  facilities 
outside  the  United  States  are  defined  in 
Volume  III  of  the  MHSS  Catchment 
Area  Directory.  These  directories 
exclude  certain  areas  because  of 
geographic  barriers. 

(e)  Chronic  condition.  Any  medical  or 
surgical  condition  marked  by  long 
duration  or  frequent  recurrence — or 
likely  to  be  so  marked — which,  in  light 
of  medical  information  available,  will 
ordinarily  resist  efforts  to  eradicate  it 
completely:  a  condition  which  needs 
health  benefits  to  achieve  or  maintain 
stability  that  can  be  provided  safely 
only  by.  or  under  the  supervision  of, 
physicians,  nurses,  or  persons 
authorized  by  physicians. 

(f)  Civilian  employee.  Under  5  U.S.C. 
2105.  a  nonmilitary  individual  (1) 
appointed  in  the  civil, sprvice,  (2) 
engaged  in  the  performance  of  a  Federal 
function,  or  (3)  engaged  in  the 
performance  of  his  or  her  duties  while 
subject  to  the  supervision  of  The 


President,  a  Member  or  Members  of 
Congress,  or  the  Congress,  a  member  of 
a  uniformed  service,  an  individual  who 
is  an  employee  under  5  U.S.C.  2105,  the 
head  of  a  Government  controlled 
corporation,  or  an  adjutant  general 
designated  by  the  Secretary  concerned 
under  section  roSc  of  title  32.  Included 
are  justices  and  judges  of  the  United 
States,  appointed  and  engaging  in  the 
performance  of  duties  per  5  U.S.C.  2104. 
(g)  Cooperative  care.  Medical  services 
and  supplies  for  which  CH.AMPUS  will 
share  in  the  cost  under  circumstances 
specified  in  §  728.4  (zj.  even  though  the 
patient  remains  under  the  primary 
control  of  a  USMTF. 

(h)  Cooperative  care  coordinator. 
Designated  individual  in  a  CHAMPUS 
contractor's  office  who  serves  as  the 
point  of  contact  for  health  benefits 
advisors  on  all  matters  related  to 
supplemental-cooperative  care  or 
serv'ices  provided  or  ordered  for 
CHAMPUS-eligible  beneficiaries  by 
USMTF  providers. 

(i)  Dental  care.  Treatment  which  will 
prevent  or  remedy  diseases,  disabilities, 
and  injuries  to  the  teeth,  jaws,  and 
related  structures  and  thereby 
contribute  to  maintenance  or  restoration 
of  the  dental  health  of  an  individual. 

(j)  Dependent.  A  spouse,  an 
unremarried  widow  or  widower,  a  child, 
or  a  parent  who  bears  that  legal 
relationship  to  his  or  her  sponsor.  For 
the  purpose  of  rendering  care  under  title 
10,  U.S.C,  chapter  55,  this  category  may 
also  include  an  unremarried  former 
spouse.  However,  each  beneficiary  must 
also  meet  the  eligibility  criteria  in 
§  728.31(b)  and  §  728.31(c). 

(k)  Designated  USTFs.  The  following 
former  U.S.  Public  Health  Service 
(USPHS)  facilities  operate  as 
"designated  USTFs"  for  the  purpose  of 
rendering  medical  and  dental  care  to 
active  dutv  members  and  to  all 
CHAMPUS-eligible  individuals. 

(1)  Sisters  of  Charity  of  the  Incarnate 
Word  Health  Care  System.  6400 
Lawndale,  Houston.  TX  77058  (713)  928- 
2931  operates  the  following  facilities: 

(i)  St.  John  Hospital,  2050  Space  Park 
Drive.  Nassau  Bay.  TX  77058,  telephone 
(713)  333-5503.  Inpatient  and  outpatient 
services. 

(ii)  St.  Mary's  Hospital  Outpatient 
Clinic,  404  St.  Mary's  Boulevard, 
Galveston,  TX  77550,  telephone  (409) 
763-5301.  Outpatient  services  only. 

(iii)  St.  Joseph  Hospital  Ambulatory 
Care  Center.  1919  La  Branch,  Houston, 
TX  77002.  telephone  (713)  757-1000. 
Outpatient  services  only. 

(iv)  St.  Mary's  Hospital  Ambulatory 
Care  Center.  3600  Gates  Boulevard,  Port 
Arthur,  TX  77640  (409)  985-7431. 
Outpatient  services  only. 


(2)  Inpatient  and  outpatient  services. 

(i)  Wyman  Park  Health  System.  Inc.. 
3100  Wyman  Park  Drive.  Baltimore.  MD 
21211.  telephone  (301)  338-3693. 

(ii)  Alston-Brighton  Aid  and  Health 
Group,  Inc.,  Brighton  Marine  Public 
Health  Center.  77  Warren  Street.  Boston. 
MA  02135,  telephone  (617)  782-3400, 

(iii)  Bayley  Seton  Hospital,  Bay  Street 
and  Vanderbill  Avenue,  Staten  Island, 
NY  10304,  telephone  (718)  390-5547  or 
6007. 

(iv)  Pacific  Medical  Center.  1200  12th 
Avenue  South.  Seattle,  WA  98144, 
telephone  (206)  326-^100. 

(3)  Outpatient  services  only,  (i) 
Coastal  Health  Service.  331  Veranda 
Street.  Portland.  .ME  04103,  telephone 
(207)  774-5805. 

(ii)  Lutheran  Medical  Center. 
Downtown  Health  Care  Services,  1313 
Superior  Avenue.  Cleveland,  OH  44113, 
telephone  (216)  363-2065. 

(1)  Disability  retirement  or  separation. 
Temporary  or  permanent  retirement  or 
separation  for  physical  disability  as 
provided  in  title  10,  U.S.C.  1201-1221. 

(m)  Elective  care.  Medical,  surgical,  or 
dental  care  desired  or  requested  by  the 
individual  or  recommended  by  the 
physician  or  dentist  which,  in  the 
opinion  of  other  cognizant  professional 
authority,  can  be  performed  at  another 
place  or  time  without  jeopardizing  life, 
limb,  health,  or  well-being  of  the  patient, 
e.g.,  surgery  for  cosmetic  purposes  and 
nonessential  dental  prosthetic 
appliances. 

(n)  Emergency  care.  Medical 
treatment  of  patients  with  severe,  life- 
threatening,  or  potentially  disabling 
conditions  that  require  immediate 
intervention  to  prevent  undue  suffering 
or  loss  of  life  or  limb  and  dental 
treatment  of  painful  or  acute  conditions. 

(o)  Health  benefits  advisors  (HBA). 
Designated  individuals  at  naval 
facilities  who  are  responsible  for 
advising  and  assisting  beneficiaries 
covered  in  this  part  concerning  medical 
and  dental  benefits  in  uniformed 
services  facilities  and  under  CHAMPUS. 
They  also  provide  information  regarding 
Veterans'  Administration,  Medicare, 
MEDICAID,  and  such  other  local  health 
programs  known  to  be  available  to 
beneficiaries  (see  §  728.4(n)). 

(p)  Hospitalization.  Inpatient  care  in  a 
medical  treatment  facility. 

(q)  Inactive  duty  training.  Duty 
prescribed  for  Reserves  by  the  Secretary 
concerned  under  section  206  of  title  37, 
U.S.C.  or  any  other  provision  of  law. 
Also  includes  special  additional  duties 
authorized  for  Reserves  by  an  authority 
designated  by  the  Secretary  concerned 
and  performed  on  a  voluntary  basis  in 
connection  with  the  prescribed  training 
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or  mdin'endnce  activities  of  the  units  to 
v.  huh  they  are  assioned.  It  inLi'ides 
thosf  duties  when  performed  by 
R<'s.'r\es  in  their  status  as  members  of 
thi;  National  Guard. 

(r)  Lt';4i>,n!o'f'  I  lire.  Those  medical 
and  dental  services  under  the 
cooperative/supple.mental  care  program 
of  CHAMPUS  that  are  legally  performed 
and  not  contrary  to  governing  statutes. 

|s)  Maximum  hospital  benefit.  That 
point  during  inpatient  treatment  when 
the  patient's  progrt'ss  appears  to  have 
st.ibilized  and  it  can  be  anticipated  that 
additiond!  hospitalization  will  not 
directly  contribute  to  any  further 
substantial  recovery.  A  patient  who  will 
continue  to  improve  slowly  over  a  long 
period  without  spei;ific  ther^tpy  or 
medical  supervision,  or  with  only  a 
moderate  amount  of  treatment  on  an 
outpatient  basis,  may  be  considered  as 
having  attained  maximum  hospital 
benefit. 

(t)  Medical  care.  Treatment  required 
to  maintain  or  restore  the  health  of  an 
individual.  Medical  care  may  include, 
hut  is  not  limited  to.  the  furnishing  of 
inpatient  treatment,  outpatient 
treatment,  nursing  service,  medical 
examinations,  immunizations,  drugs, 
subsistence,  transportation,  and  other 
adjuncts  such  as  prosthetic  devices, 
spectacles,  hearing  aids,  orthopedic 
footwear,  and  other  medically  indicated 
appliances  or  services. 

(ii)  .MeiiicuHy  inappropriate.  A 
situation  arising  when  denial  of  a 
Nonavailability  Statement  could  result 
m  significant  risk  to  the  health  of  a 
patient  or  significant  limitation  to  the 
patient's  reasonable  access  to  needed 
health  care. 

(v)  MeJicoHy  necessary.  The  level  of 
services  and  supplies  (i.e.,  frequency, 
extent,  and  kinds)  adequate  for  the 
diagnosis  and  treatment  of  illness  or 
injury,  including  maternity  care. 
Medically  necessary,  includes  the 
concept  of  appropriate  medical  care. 

(w)  Medical  treatment  facility  (MTF). 
i\ny  duly  authorized  medical 
department  center,  hospital,  clinic,  or 
other  facility  that  provides  medical, 
surgical,  or  dental  care. 

I  x)  Member  ar  former  member. 
includes: 

(1)  Members  of  the  uniformed  services 
ordered  to  active  duty  for  more  than  30 
days. 


(2)  Retired  members  as  defined  in 
§  728.2(bb). 

(.3)  Members  of  a  uniformed  service 
ordered  to  active  duty  for  more  than  30 
days  who  died  while  on  that  duty. 

(4)  Deceased  retired  members. 

(y)  Military  patient.  A  member  of  a 
United  Stales  uniformed  service  on 
active  duty,  active  duty  for  training,  or 
inactive  duty  training,  or  an  active  duty 
member  of  the  armed  forces  of  a  foreign 
government  who  is  receiving  inpatient 
or  outpatient  care. 

(z)  Occupational  health  services. 
Includes  medical  examinations  and  tests 
related  to  pree.mployment, 
preplacement,  periodic,  and 
pretermination;  tests  required  for 
protecting  the  health  and  safety  of  naval 
personnel;  job-related  immunizations 
and  chemoprophylaxis;  education  and 
training  related  to  occupational  health; 
and  other  services  provided  to  avoid 
lost  time  or  to  improve  effectiveness  of 
employees.  The  latter  will  include  the 
furnishing  of  emergency  treatment  of 
illnesses  or  injuries  occurring  at  work. 
Furnish  such  health  services  to  both 
active  duty  military  personnel  and  naval 
civilian  employees  per  current 
directives. 

(aa)  Retired  member  A  member  or 
former  member  of  a  uniformed  service 
who  is  entitled  to  retired  or  retainer  pay. 
or  equivalent  pay.  as  a  result  of  service 
in  a  uniformed  service.  This  includes  a 
member  or  former  member  who  is:  (1) 
Retired  for  length  of  service;  (2) 
permanently  or  temporarily  retired  for 
physical  disability;  (3)  on  the  emergency 
officers'  retired  list  and  is  entitled  to 
retired  pay  for  physical  disability;  or  (4) 
otherwise  in  receipt  of  retired  pay  under 
chapter  67  of  title  10. 

(bb)  Routine  care.  Medical  and  dental 
care  necessary  to  maintain  health  or 
dental  functions  other  than  care  of  an 
emergency  or  elective  nature. 

(cc)  Supplemental  care  or  services. 
When  medical  or  dental  management  is 
retained  by  a  naval  MTF  and  required 
care  is  not  available  at  the  facility 
retaining  management,  any  additional 
material,  professional  diagnostic  or 
consultative  services,  or  other  personal 
services  ordered  by  qualified  uniformed 
service  providers,  and  obtained  for  the 
care  of  that  patient  are  supplemental. 
See  §  728.12  concerning  the  management 
of  active  duty  member  patients. 


(dd)  Uniformed sen.'ices.  The  Navy, 
Marine  Corps,  Air  Force,  Army.  Coast 
Guard,  Commissioned  Corps  of  the 
Public  Health  Service,  and  the 
Commissioned  Corps  of  the  National 
Oceanic  and  Atmospheric 
Administration. 

(ee)  USMTF.  Uniformed  services 
medical  treatment  facility. 

(ff)  Visit,  outpatient.  Appearance  by 
an  eligible  beneficiary  at  a  separate, 
organized  clinic  or  specialty  service  for: 
Examination,  diagnosis,  treatment, 
evaluation,  consultation,  counseling,  or 
medical  advice;  or  treatment  of  an 
eligible  beneficiary  in  quarters;  and  a 
signed  and  dated  entry  is  made  in  the 
patient's  health  record.  Specifically 
excluded  are  personnel  in  an  inpatient 
status  at  the  time  of  such  a  visit. 

§  728.3    General  restrictions  and  priorities. 

(a)  Restrictions.  (1)  Naval  MTFs 
provide  care  to  all  eligible  beneficiaries 
subject  to  the  capabilities  of  the 
professional  staff  and  the  availability  of 
space  and  facilities. 

(2)  Hospitalization  and  outpatient 
services  may  be  provided  outside  the 
continental  limits  of  the  United  States 
and  in  Alaska  to  officers  and  employees 
of  any  department  or  agency  of  the 
Federal  Government,  to  employees  of  a 
contractor  with  the  United  States  or  the 
contractor's  subcontractor,  to 
accompanying  dependents  of  such 
persons,  and  in  emergencies  to  sut  h 
other  persons  as  the  Secretary  of  the 
Navy  may  prescribe:  Provided,  such 
services  are  not  otherwise  available  in 
reasonably  accessible  and  appropriate 
non-Federal  facilities.  Hospitalization  of 
such  individuals  in  a  naval  MTF  is 
limited  to  the  treatment  of  acute  medical 
and  surgical  conditions,  exclusive  of 
nervous,  mental,  or  contagious  diseases, 
or  those  requiring  domiciliary  care. 
Routine  dental  care,  other  than  dental 
prosthesis  or  orthodontia,  may  be 
rendered  on  a  space  available  basis 
outside  the  continental  limits  of  the 
United  States  and  in  .Alaska,  Provided, 
such  services  are  not  otherwise 
available  in  reasonably  accessible  and 
appropriate  non-Federal  facilities. 

(b)  Priorities.  When  care  cannot  be 
rendered  to  all  eligible  beneficiaries,  the 
priorities  in  the  following  chart  will 
prevail.  Make  no  distinction  as  to  the 
sponsoring  uniformed  service  when 
providing  care  or  deciding  priorities 


UM  I 
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Priorities  for  the  Various  Categories  of  Personnel  Eligible  for  Care  in  Navy  Medical  Department  Facilities 


3. 

4. 

5. 
6 


Pnority 


Category 


Degree  of 
entitlement 


A.  Members  of  the  unitormea  services  or.  active  duty  (including  act've  duty  <ck  training     See  Subpart  B. 
and  inactive  duty  training)  and  compa'aDie  personnel  of  the  NATO  nations  rneeting 

the  conditions  prescribed  in  this  part 

B.  Members  of  a  Resenje  Component  of  the  Armed  Forces  and  National  Gua'd     See  Subpart  C. 
personnel  under  orders 

Dependents  of  active  duty   members  of  the  uniformed   sen^ices.   dependents  of     See  Subparts  D 
persons  who  died  while  m  such  a  status,  and  the  dependents  of  active  duty        and  E 
members  of  NATO  nations  meeting  the  conditions  prescribed  in  subpart  E  Of  this 
part 

Members  oi  the  Senior  Reserve  Officers'  Training  Corps  of  the  Armed  Forces ,  See  §  728.23. 

Retired  members  of  the  uniformed  services  and  their  dependents  and  dependents  of     See  Subpart  D. 
deceased  retired  members 

Civilian   employees   of   the    Federal   Government   unaer   the   limited   circumstances     See  §  728,80 
covered  by  the  Federal  Employees  Health  Service  p'ogram. 

All  others,  including  ex-service  maternity  eiigibles ;  See  Subparts  F 

i      and  G 


§  728.4    Policies. 

(a)  Admissions  to  closed  psychiatric 

wards.  Admit  patients  to  closed 
psychiatric  wards  only  when  they  have 
a  psychiatric  or  emotional  disorder 
which  renders  them  dangerous  to 
themselves  or  others,  or  when  a  period 
of  careful  closed  psychiatric  observation 
is  necessary  to  determine  whether  such 
a  condition  exists.  When  a  patient  is 
admitted  to  a  closed  psychiatric  ward, 
the  reason  for  admission  must  be  clearly 
stated  in  the  patient's  clinical  record  by 
the  physician  admitting  the  patient  to 
the  ward.  These  same  policies  apply 
equally  in  those  instances  when  it 
becomes  necessary  to  place  a  patient 
under  constant  surveillance  while  in  an 
open  ward. 

(b)  Absence  from  the  sick  list.  See 
§  728.4  (d),  (X),  and  (y). 

(c)  Changes  and  collection.  Charges 
for  services  rendered  vary  and  are  set 
by  the  Office  of  the  Assistant  Secretar\ 
of  Defense  (Comptroller)  and  published 
in  a  yearly  NAVMEDCOMNOTE  6320, 
(Cost  elements  of  medical,  dental, 
subsistence  rates,  and  hospitalization 
bills).  Billing  and  collection  actions  also 
vary  according  to  entitlement  or 
eligibility  and  are  go\  erned  by  the 
provisions  of  NAVMED  P-502b, 
Resource  Management  Handbook.  See 
subpart  J  on  the  initiation  of  collection 
action  on  pay  patients. 

(d)  Convalescent  leave.  Convalescent 
leave,  a  period  of  authorized  absence  of 
active  duty  members  under  medical  care 
when  such  persons  are  not  yet  fit  for 
duty,  may  be  granted  by  a  member's 
commanding  officer  (CO)  or  the 
hospital's  CO  per  the  following: 

(1)  Unless  otherwise  indicated,  grant 
such  leave  onlv  when  recommended  by 
COMNAVMEDCOM  through  action 
taken  upon  a  report  by  a  medical  board. 


or  the  recommended  findings  of  a 
physical  evaluation  board  or  higher 

authority, 

(2)  Member's  commanding  officer 
(upon  advice  of  attending  physician); 
commanding  officers  of  .\avy.  Army,  or 
Air  Force  medical  facilities; 
commanders  of  regional  medical 
commands  for  persons  hospitalized  in 
designated  USTFs  or  in  civilian  facilities 
within  their  respective  areas  of 
authority;  and  managers  of  Veterans 
Administration  hospitals  within  the  50 
United  States  or  in  puerto  Rico  may 
grant  convalescent  leave  to  active  duty 
naval  patients,  with  or  without  reference 
to  a  medical  board,  physical  evaluation 
board,  or  higher  authority  provided  the: 

(i)  Convalescent  leave  is  being 
granted  subsequent  to  a  period  of 
hospitalization. 

(ii)  Member  is  not  awaiting 
disciplinary  action  or  separation  from 
the  service  for  medical  or  administrative 
reasons. 

(iii)  Medical  officer  in  charge: 

(A)  Considers  the  convalescent  leave 
beneficial  to  the  patient's  health, 

(B)  Certifies  that  the  patient  is  not  fit 
for  duty,  will  not  need  hospital 
treatment  during  the  contemplated 
convalescent  leave  period,  and  that  such 
leave  will  not  delay  final  disposition  of 
the  patient, 

(3)  When  considered  necessary  by  the 
attending  physician  and  approved  on  an 
individual  basis  by  the  commander  of 
the  respective  geographic  regional 
medical  command,  convalescent  leave 
in  excess  of  30  days  may  be  granted. 
The  authority  to  grant  convalescent 
leave  in  excess  of  30  days  may  not  be 
redelegated  to  hospital  commanding 
officers.  Member's  permanent  command 
must  be  notified  of  such  extensions  (see 
MILPERSMAN  3020360). 


(4)  Exercise  care  in  granting 
convalescent  leave  to  limit  the  duration 
of  such  leave  to  that  which  is  essential 
in  relation  to  diagnosis,  prognosis, 
estimated  duration  of  treatment,  and 
patient's  probable  final  disposition. 

(5)  Upon  return  from  convalescent 
leave; 

(i)  Forward  one  copy  of  original 
orders  of  officers,  bearing  all 
endorsements,  to  the  Commander,  Naval 
Militar\'  Personnel  Command 
(COMNAVMILPERSCOM)  (NMPC^j  or 
the  Commandant  of  the  Marine  Corps 
(CMC),  as  appropriate. 

(ii)  Make  an  entry  on  the 
administrative  remarks  page  (page  13 
for  Navy  personnel)  of  the  service 
records  of  enlisted  personnel  indicating 
that  convalescent  leave  was  granted 
and  the  dates  of  departure  and  return. 

(6)  If  considered  beneficial  to  the 
patient's  health,  commanding  officers  of 
hospitals  may  grant  convalescent  leave 
as  a  delay  in  reporting  back  to  the 
parent  command. 

(e)  Cosmetic  surgery.  (1)  Defined  as 
that  surgery  which  is  done  to  revise  or 
change  the  texture,  configuration,  or 
relationship  of  contiguous  structures  of 
any  feature  of  the  human  body  which 
would  be  considered  by  the  average 
prudent  observer  to  be  within  the  broad 
range  of  "normal"  and  acceptable 
variation  for  age  or  ethnic  origin,  and  in 
addition,  is  performed  for  a  condition 
which  is  judged  by  competent  medical 
opinion  to  be  without  potential  for 
jeopardy  to  physical  or  mental  health  of 
an  individual. 

(2)  Commanding  officers  will  monitor, 
control,  and  assure  compliance  with  the 
following  cosmetic  surgery  policy: 

(i)  Certain  cosmetic  procedures  are  a 
necessary  part  of  training  and  retention 
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of  skills  to  meet  the  requirements  of 
cortification  and  recertification. 

(»i)  Insofar  as  they  meet  minimum 
requirements  and  serve  to  improve  the 
skills  and  techniques  needed  for 
reconstructive  surgery,  the  following 
cosmetic  procedures  may  be  performed 
as  low  priority  surgery  on  active  duty 
members  only  when  time  and  space  are 
available. 

(A)  Cosmetic  facial  rhytidectomies 
(face  lifts)  will  be  a  part  of  all  training 
programs  required  by  certifying  boards. 

(B)  Cosmetic  augmentation 
mammaplasties  will  be  done  only  by 
properly  credenlialed  surgeons  and 
residents  within  surgical  training 
programs  to  meet  requirements  of 
certiiying  boards. 

(0  Cross-utilization  of  uniformed 
services  facilities.  To  provide  effective 
cross-utilization  of  medical  and  dental 
facilities  of  the  uniformed  services, 
eligible  persons,  regardless  of  service 
affiliation,  will  be  given  equal 
opportunity  for  health  benefits. 
Catchment  areas  have  been  established 
by  the  Department  of  Defense  for  each 
USMTF  (see  §  728.2(d)).  Eligible 
beneficiaries  residing  within  such  a 
catchment  area  are  expected  to  use  that 
inpatient  facility  for  care.  Make 
provisions  to  assure  that: 

(1 )  Eligible  beneficiaries  residing  in  a 
catchment  area  served  by  a  USMTF  not 
of  the  sponsor's  own  service  may  obtain 
care  at  that  facility  or  at  a  facility  of  the 
sponsor's  service  located  in  another 
catchment  area. 

(2)  If  the  facility  to  which  an  eligible 
beneficiary  applies  cannot  furnish 
needed  care,  the  other  facility  or 
facilities  in  overlapping  catchment  areas 
are  contacted  to  determine  whether  care 
can  be  provided  thereat. 

(g)  Disengagement.  Discontinuance  of 
medical  management  by  a  naval  MTF 
for  only  a  specific  episode  of  care. 

(1)  General.  Disengagement  is 
accomplished  only  after  alternative 
sources  of  care  (i.e..  transfer  to  another 
US.MTF,  a  L'STF,  or  other  Federal  source 
via  the  aeromedical  evacuation  system, 
if  appropriate]  and  attendant  costs,  if 
applicable,  have  been  fully  explained  to 
patit-nt  or  responsible  family  member. 
Counselors  may  arrange  for  counseling 
by  olher  appropriate  sources  when  the 
patient  is  or  mav  be  eligible  for  VA, 
.Medicare,  MEDICAID,  etc.  benefits. 
With  the  individual's  permission, 
counselors  may  also  contact  State 
programs,  local  health  organizations,  or 
h'^di'h  foundations  to  determine  if  care 
is  available  for  the  condition  upon 
which  disengagement  is  based.  After  the 
disengagement  decision  is  made,  the 
patient  to  be  disengaged  or  the 
responsible  family  member  should  be 


advised  to  return  to  the  naval  MTF  for 
any  care  required  subsequent  to 
receiving  the  care  that  necessitated 
disengagement. 

(2)  CHAMPUS-eligible  individuals,  (i) 
Issue  a  Nonavailability  Statement  (DD 
1251)  per  §  728.33,  when  appropriate,  to 
patients  released  to  civilian  sources  for 
total  care  (disengaged)  under 
CHAMPUS.  CHAMPUS-eligible  patients 
disengaged  for  total  care,  who  do  not 
otherwise  require  a  DD  1251  (released 
for  outpatient  care  or  those  released 
whose  residence  is  outside  the  inpatient 
catchment  area  of  all  USMTFs  and 
USTFs)  will  be  given  the  original  of  a 
properly  completed  DD  2161,  Referral 
For  Civilian  Medical  Care,  which  clearly 
indicates  that  the  patient  is  released  for 
total  care  under  CHAMPUS. 
CHAMPUS-eligible  beneficiaries  will  be 
disengaged  for  services  under 
CHAMPUS  when: 

(A)  Required  services  are  beyond  your 
capability  and  these  services  cannot  be 
appropriately  provided  through  one  of 
the  alternatives  listed  in  §  728.4{z),  or 

(B)  You  cannot  effectively  provide 
required  services  or  manage  the  overall 
course  of  care  even  if  augmented  by 
services  procured  from  other 
Government  or  civilian  sources  using 
naval  MTF  operation  and  maintenance 
funds  as  authorized  in  subpart 

§  728.4(z). 

(ii)  VVhen  a  decision  is  made  to 
disengage  a  CHAMPUS-eligible 
individual,  commanding  officers  (CO)  or 
officers-in-charge  (OIC)  are  responsible 
for  assuring  that  counseling  and 
documentation  of  counseling  are 
appropriately  accomplished.  Complete  a 
NAVMED  6320/30.  Disengagement  for 
Civilian  Medical  Care,  to  document  that 
all  appropriate  disengagement 
procedures  have  been  accomplished. 

(iii)  After  obtaining  the  signature  of 
the  patient  or  responsible  family 
member,  the  counselor  will  file  a  copy  of 
the  DD  2161  and  the  original  of  the 
NAVMED  6320/30  in  the  patient's 
Health  Record. 

(3)  Patients  other  than  active  duty  or 
CHAMPUS-eligible  individuals—  (i) 
Categories  of  patients.  The  following  are 
categories  of  individuals  who  also  may 
be  disengaged: 

(A)  Medicare-eligible  individuals. 

(B)  MEDICAID-eligible  individuals. 

(C)  Civilians  (U.S.  and  foreign) 
admitted  or  treated  as  civilian 
humanitarians. 

(D)  Secretarial  designees. 

(E)  All  other  individuals,  with  or 
without  private  insurance,  who  are  not 
eligible  for  care  at  the  expense  of  the 
Government 

(ii)  Disengagement  decision. 
Disengage  such  individuals  when: 


UM  I 


(A)  Required  services  are  beyond  the 
capability  of  the  MTF,  and  services 
necessary  for  continued  treatment  in  the 
MTF  cannot  be  appropriately  provided 
by  another  USMTF.  a  USTF,  or  another 
Federal  source.  (Explore  alternative 
sources,  for  individuals  eligible  for  care 
from  these  sources,  before  making  the 
disengagement  decision.) 

(B)  The  MTF  cannot,  within  the 
facility's  capability,  effectively  provide 
required  care  or  manage  the  overall 
course  of  treatment  even  if  augmented 
by  services  procured  from  other 
Government  sources  or  through 
procurement  from  civilian  sources  using 
supplemental  care  funding. 

(iii)  Counseling.  The  initial  step  in  the 
disengagement  process  is  appropriate 
counseling  and  documentation.  In  an 
emergency,  or  when  the  individual 
cannot  be  appropriately  counseled  prior 
to  leaving  the  MTF,  establish  procedures 
to  ensure  counseling  and  documentation 
are  accomplished  during  the  next 
working  day.  Such  "follow-up" 
counseling  may  be  in  person  or  via  a 
witnessed  telephone  conversation.  In 
either  instance,  the  counselor  will 
document  counseling  on  a  NAVMED 
6320/30,  Disengagement  for  Civilian 
Medical  Care.  The  disengagement 
decision  making  authority  must  assure 
the  accomplishment  of  counseling  by 
personally  initiating  this  service  or  by 
referring  the  patient  or  responsible 
family  member  to  the  HBA  for 
counseling.  As  a  minimum,  counseling 
will  consist  of: 

(A)  Explaining  that  the  patient  is 
being  disengaged  from  treatment  at  the 
facility  and  the  reason  therefor.  Assure 
that  the  individual  understands  the 
meaning  of  "disengagement"  by 
explaining  that  the  MTF  is  unable  to 
provide  for  the  patient's  present  needs 
and  must  therefore  relinquish  medical 
management  of  the  patient  to  a  health 
care  provider  of  the  individual's  choice. 

(B)  Assuring  the  individual  that  the 
disengagement  action  is  taken  to 
provide  for  the  patient's  immediate 
medical  needs.  Also  assure  that  the 
individual  understands  that  the 
disengagement  is  not  indicative  of 
whether  care  is  or  will  be  available  in 
the  MTF  for  other  aspects  of  past, 
current,  or  future  medical  conditions. 

(C)  Explaining  Medicare,  MEDICAID, 
or  other  known  programs  as  they  relate 
to  the  particular  circumstance  of  the 
patient,  including  cost-sharing, 
deductibles,  allowable  charges, 
participating  and  authorized  providers, 
physicians  accepting  assignment,  claim 
filing  procedures,  etc.  Explain  that  once 
disengagement  is  accomplished,  the 
Navy,  is  not  responsible  for  any  costs 
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for  care  received  from  a  health  care 
provider  of  the  patient's  or  responsible 
family  member's  choice. 

(iv)  Documentation.  Commanding 
officers  are  responsible  for  ensuring  that 
proper  documentation  procedures  are 
started  and  that  providers  and 
counselors  under  their  commands  are 
apprised  of  their  individual 
responsibilities  for  counseling  and 
documenting  each  disengagement. 
Failure  to  properly  counsel  and 
document  counseling  may  result  in  the 
naval  MTF  having  to  absorb  the  cost  of 
the  entire  episode  of  care.  Document 
counseling  on  a  N'AVMED  6320/30. 
Disengagement  for  Civilian  Medical 
Care.  Completion  of  all  items  on  the 
form  assures  documentation  and  written 
acknowledgement  of  appropriate 
disengagement  and  counseling.  If  the 
patient  or  responsible  family  member 
refuses  to  acknowledge  receipt  of 
counseling  by  signing  the  form,  state  this 
fact  on  the  bottom  of  the  form  and  have 
it  witnessed  by  an  officer.  Give  the 
patient  or  responsible  family  member  a 
copy  and  immediately  file  the  original  in 
the  patient's  Health  Record. 

(4)  Active  duty  members.  When  an 
active  dutv  member  seeks  care  at  a 
USMTF,  that  USMTF  retains  some 
responsibility  (e.g.,  notification,  medical 
cognizance,  supplemental  care,  etc.)  for 
that  member  even  when  the  member 
must  be  transferred  to  another  facility 
for  care.  Therefore,  relinquishment  of 
lota!  management  of  an  active  duty 
member  (disengagement)  cannot  be 
accomplished. 

(h)  Domiciliary/custodial  care.  The 
type  of  care  designed  essentially  to 
assist  an  individual  in  meeting  the 
normal  activities  of  daily  living,  i.e., 
services  which  constitute  personal  care 
such  as  help  in  walking  and  getting  in  or 
out  of  bed,  help  in  bathing,  dressing, 
feeding,  preparation  of  special  diets,  and 
supervision  over  medications  which  can 
usually  be  self-administered  and  which 
does  not  entail  or  require  the  continuing 
attention  of  trained  medical  or 
paramedical  personnel.  The  essential 
characteristics  to  be  considered  are  the 
level  of  care  and  medical  supervision 
that  the  patient  requires,  rather  than 
such  factors  as  diagnosis,  type  of 
condition,  or  the  degree  of  functional 
limitation.  Such  care  will  not  be 
provided  in  naval  MTFs  except  when 
required  for  active  duty  members  of  the 
uniformed  services. 

(i)  Emergency  care.  Treat  patients 
authorized  only  emergency  care  and 
those  admitted  as  civilian  emergencies 
only  during  the  period  of  the  emergency. 
Initiate  action  to  effect  appropriate 
disposition  of  such  patients  as  soon  as 
the  emergency  period  ends. 


(j)  Evaluation  after  admission. 
Evaluate  each  patient  as  soon  as 
possible  after  admission  and  continue 
reevaluation  until  disposition  is  made. 
Anticipate  each  patient's  probable  type 
and  date  of  disposition.  Necessary 
processing  by  the  various  medical  and 
administrative  entities  will  take  place 
concurrently  with  treatment  of  the 
patient.  Make  the  medical  disposition 
decision  as  early  as  possible  for  U.S. 
military  patients  inasmuch  as  immediate 
transfer  to  a  specialized  VA  center  or  to 
a  VA  spinal  cord  injury  center  may  be  in 
their  best  interest  (see 
NAVMEDCOMINST  6320.1.2).  Make 
disposition  decisions  for  military 
personnel  of  NATO  nations  in 
conformance  with  §  728.42(d). 

(k)  Extent  of  care.  Subject  to  the 
restrictions  and  priorities  in  §  728.3, 
eligible  persons  will  be  provided 
medical  and  dental  care  to  the  extent 
authorized,  required,  and  available. 
When  an  individual  is  accepted  for  care, 
all  care  and  adjuncts  thereto,  such  as 
nonstandard  supplies,  as  determined  by 
the  CO  to  be  necessary,  will  be  pro\idcd 
from  resources  available  to  the  CO 
unless  specifically  prohibited  elsewhere 
in  this  part.  When  a  patient  has  been 
accepted  and  required  care  is  beyond 
the  capability  of  the  accepting  MTF,  the 
CO  thereof  will  arrange  for  the  required 
care  by  one  of  the  means  shown  below. 
The  method  of  choice  will  be  based 
upon  professional  considerations  and 
travel  economy. 

(1)  Transfer  the  patient  per 
§  728.4(bb). 

(2)  Procure  from  civilian  sources  the 
necessary  material  or  professional 
personal  services  required  for  the 
patient's  proper  care  and  treatment. 

(3)  Care  authorized  in  §  728.4(k)(2) 
will  normally  be  accomplished  in  the 
naval  KfTF.  However,  when  such  action 
is  not  feasible,  supplementation  may  be 
obtained  outside  the  facility.  Patients 
may  be  sent  to  other  Federal  or  civilian 
facilities  for  specific  treatment  or 
services  under  §  728.4{k)(3]  provided 
they  remain  under  medical  management 
of  the  CO  of  the  sending  facility  during 
the  entire  period  of  care. 

(1)  Family  planning  ser\-ices.  Provide 
family  planning  services  following  the 
provisions  of  SECN'AVINST  6300.2A. 

(m)  Grouping  of  patients.  Group 
hospitalized  patients  according  to  their 
requirements  for  housing,  medical,  or 
dental  care.  Provide  gender  identified 
quarters,  facilities,  and  professional 
supervision  on  that  basis  when 
appropriate.  Individuals  who  must  be 
retained  under  limited  medical 
supervision  (medical  hold)  solely  for 
administrative  reasons  or  for  medical 
conditions  which  can  be  treated  on  a 


clinic  basis  will  be  provided  quarters 

and  messing  facilities,  where 
practicable,  separately  from  those 
hospitalized.  Provide  medical  care  for 
such  patients  on  a  periodic  clinic 
appointment  basis  (see  §  728. 4(p)  for 
handling  enlisted  convalescent 
patients).  Make  maximum  use  of 
administrative  versus  medical  personnel 
in  the  supervision  of  such  patients. 

(n)  Health  benefits  advising — (1) 
General.  A  Health  Benefits  Advising 
program  must  be  started  at  all  shore 
commands  having  one  or  more  medical 
officers.  While  health  benefits  advisors 
are  not  required  aboard  every  ship  with 
a  medical  officer,  the  medical 
department  representative  can  usually 
provide  services  to  personnel  requiring 
help.  The  number  of  health  benefits 
advisors  (HBAs)  of  a  command  will  be 
commensurate  with  counseling  and 
assistance  requirements.  The  program 
provides  health  benefits  information  and 
counseling  to  beneficiaries  of  the 
Uniformed  Services  Health  Benefits 
Program  (USHBP)  and  to  others  who 
may  or  may  not  qualify  for  care  in 
USMTFs.  Office  location  of  HBAs,  their 
names,  and  telephone  numbers  will  be 
widely  publicized  locally.  If  additional 
help  is  required,  contact  MEDCOM-333 
on  AUTOVON  294-1127  or  commercial 
(202)  653-1127.  In  addition  to  the  duties 
described  in  §  728.4(n)(2),  HBAs  will: 

(i)  Maintain  a  depository  of  up-to-date 
officially  supplied  health  benefits 
information  for  availability  to  all 
beneficiaries, 

(ii)  Provide  information  and  guidance 
to  beneficiaries  and  generally  support 
the  medical  and  dental  staff  by 
providing  help  to  eligible  beneficiaries 
seeking  or  obtaining  services  from 
USMTFs,  civilian  facilities,  'VA  facilities. 
Medicare,  MEDICAID,  and  other  health 
programs. 

(iii)  Assure  that  when  a  referral  or 
disengagement  is  required,  patients  or 
responsible  family  members  are: 

(A)  Fully  informed  that  such  action  is 
taken  to  provide  for  their  immediate 
medical  or  dental  requirements  and  that 
the  disengagement  or  referral  has  no 
bearing  on  whether  care  may  be 
available  in  the  naval  MTF  for  other 
aspects  of  current  or  other  future 
medical  conditions. 

(B)  Provided  the  services  and 
counseling  outlined  in  §  728.4(n)(2)  or 

§  728.3(g)(3)(ii),  as  appropriate,  pr/or  to 
their  departure  from  the  facility  when 
such  beneficiaries  are  referred  or 
disengaged  because  care  required  is 
beyond  the  naval  MTFs  capability.  In 
an  emergency,  or  when  the  patient  or 
sponsor  cannot  be  seen  by  the  HBA 
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prior  to  leaving,  provide  these  benefits 
as  soon  thereafter  as  possible. 

(2)  Counseling  and  Assisting 
CHAMPUS-Eligible  Individuals.  HBAs, 
as  a  minimum,  will: 

(i)  Explain  alternatives  available  to 
the  patient. 

(ii)  If  appropriate,  explain  CHA.MPUS 
us  it  relates  to  the  particular 
circumstance,  including  the  cost-sharing 
provisions  applicable  to  the  patient, 
allowable  charges,  provider 
participation,  and  claim  filing 
procedures.  Fully  inform  the  patient  or 
responsible  family  member  that  v^'hen  a 
p.itient  is  diseno.Hged  for  care  under 
CHAMPL'S  or  when  cooperative  care  is 
to  be  considered  for  pay.ment  under  the 
provisions  of  §  728.4iz)"(5)  and  (6).  the 
naval  MTF  is  not  responsible  for 
nnnetary  amounts  above  the 
C,i  i.AMPlJS-determined  allowable 
charge  or  for  charges  CHAMPUS  does 
not  allow. 

(iii)  Explain  why  the  naval  MTF  is 
paying  for  the  supplemental  care,  if 
appropnate  (see  §  728.4(z)  (3)  and  (4)), 
and  how  the  bill  will  be  handled.  Then: 

(A)  Complete  a  DD  2161.  Referral  For 
Civilian  .Medical  Care,  marking  the 
appropriate  source  of  payment  with  the 
ciincurrence  of  the  naval  .MTF 
commanding  officer  or  CO's  designee, 

(B)  If  referred  for  a  specified 
procedure  with  a  consultation  report  to 
be  returned  to  the  naval  MTF  retaining 
medical  management,  annotate  the  DD 
2161  in  the  consultation  report  section  to 
state  this  requirement.  Advise  patient  or 
responsible  family  member  to  arrange 
for  a  completed  copy  of  the  DD  2161  to 
be  returned  to  the  naval  MTF  for 
payment,  if  appropriate,  and  inclusion  in 
p.itient's  medical  record. 

(iv)  Brief  patient  or  responsible  family 
member  on  the  use  of  the  DD  2161  in 
rS.MTF  payment  procedures  and 
CI  l.A.MPL'S  claims  processing,  as 
appropriate.  Provide  sufficient  copies  of 
DD  2161  and  explain  that  CH.\.MPUS 
contractors  will  return  claims  submitted 
without  a  required  DD  2161.  Obtain 
s'gnature  of  patient  or  responsible 
firmly  member  on  the  form. 

(v|  .Arrange  for  counseling  from 
appropnate  sources  when  the  patient  is 
eligible  for  VA.  Medicare,  or  MEDICAID 
b''nefjts. 

(vi)  Serve  as  liaison  between  civilian 
providers  and  naval  MTF  on 
administrative  matters  related  to  the 
ri'ferral  and  disengagement  process. 

(vii)  Serve  as  liaison  between  naval 
MTF  and  cooperative  care  coordinators 
on  m.ittors  relating  to  care  provided  or 
n'Lommended  by  naval  MTF  providers. 
as  appropnate. 

(viu)  Explain  why  the  patient  is  being 
disengaged  and.  per  §  728.4(g)(2), 


provide  a  DD  1251,  Nonavailability 
Statement,  or  DD  2161,  Referral  For 
Civilian  Medical  Care,  as  appropriate. 

(0)  Immunizations.  Administer 
immunizations  per  BUMED  INST 
6230.1H. 

(p)  Medical  holding  companies. 
Medical  holding  companies  (MHC)  have 
been  established  at  certain  activities  to 
facilitate  handling  of  enlisted 
convalescent  patients  whose  medical 
conditions  are  such  that,  although  they 
cannot  be  returned  to  full  duty,  they  can 
perform  light  duty  ashore  commensurate 
with  their  condition  while  completing 
their  medical  care  on  an  outpatient 
basis.  Where  feasible,  process  such 
patients  for  transfer. 

(q)  Notificctions.  The  interests  of  the 
Navy,  Marine  Corps,  and  DOD  have 
been  adversely  affected  by  past 
procedures  which  emphasized  making 
notifications  only  when  an  active  duty 
member's  condition  was  classed  as 
either  seriously  ill  or  injured  or  classed 
as  very  seriously  ill  or  injured.  However, 
even  temporary  disabilities  which 
preclude  communication  with  the  next 
of  kin  have  generated  understandable 
concern  and  criticism,  especially  when 
emergency  hospitalization  has  resulted. 
Accordingly,  naval  MTFs  will  effect 
procedures  to  m.ake  notifications 
required  in  §  728.4(q)  (2),  (3),  and  (4) 
upon  admission  or  diagnosis  of 
individuals  specified.  The  provisions  of 
§  728.4(q)  supplement  articles  1810520 
and  4210100  of  the  Naval  Mihtary 
Personnel  Manual  and  chapter  1  of 
Marine  Corps  Order  P3040.4B,  Marine 
Corps  Casualty  Procedures  Manual;  they 
do  not  supersede  them. 

(1)  Privacy  Act.  The  right  to  privacy  of 
individuals  for  whom  hospitalization 
reports  and  other  notifications  are  made 
will  be  safeguarded  as  required  by  the 
Privacy  Act,  implemented  in  the 
Department  of  the  Navy  by 
SECNAVINST  5211.5C.  U.S.  Navy 
Regulations,  the  .Manual  of  the  Judge 
Advocate  General,  the  Marine  Corps 
Casualty  Procedures  Manual,  and  the 
Manual  of  the  Medical  Department. 

(2)  Active  duty  flag  or  general  officers 
and  retired  Marine  Corps  general 
officers.  Upon  admission  of  subject 
officers,  make  telephonic  contact  with 
MEDCOM-33  on  AUTOVON  294-1179 
or  commercial  (202)  653-1179  (after  duty 
hours,  contact  the  command  duty  officer 
on  AUTOVON  294-1327  or  commercial 
(202)  653-1327)  to  provide  the  following 
information: 

(i)  Initial.  Include  in  the  initial  report: 

(A)  Officer's  name,  grade,  social 
security  number,  and  designator. 

(B)  Duty  assignment  in  ship  or  station, 
or  other  status. 

(C)  Date  of  admission. 


UM  I 


(D)  Present  condition,  stating  if 
serious  or  very  serious. 

(E)  Diagnosis,  prognosis,  and 
estimated  period  of  hospitalization.  To 
prevent  possible  invasion  of  privacy, 
report  the  diagnosis  only  in 
International  Classification  of 
Diseases— 9th  Edition  {ICD-9-CM)  code 
designator. 

(ii)  Progress  reports.  Call  frequency 
and  content  will  be  at  the  discretion  of 
the  commanding  officer.  However, 
promptly  report  changes  in  condition  or 
status, 

(iii)  Termination  report.  Make  a 
termination  of  hospitalization  report  to 
provide  appropriate  details  for 
informational  purposes. 

(iv)  Additional  commands  to  apprise. 
The  geographic  naval  medical  region 
serving  the  hospital  and,  if  different,  the 
one  serving  the  officer's  command  will 
also  be  apprised  of  such  admissions. 

(3)  Active  duty  members — (i) 
Notification  of  member's  command.  The 
commanding  officer  of  naval  medical 
treatment  facilities  has  responsibility  for 
notifying  each  member's  commanding 
officer  under  the  conditions  listed 
below.  Make  COMNAVMILPERS  COM 
or  CMC.  as  appropriate,  information 
addressees  on  their  respective 
personnel; 

(A)  Direct  admissions.  Upon  direct 
admission  of  an  active  duty  member, 
with  or  without  orders  regardless  of 
expected  length  of  stay.  The  patient 
administration  department 
(administrative  watch  officer  after 
hours)  is  responsible  for  preparation,  per 
§  728.4(q)(4),  and  release  of  these 
messages.  If  the  patient  is  attached  to  a 
local  comm.and  (CO's  determination), 
initial  notification  may  be  made 
telephonically.  Record  the  name,  grade 
or  rate,  and  position  of  the  person 
receiving  the  call  at  the  member's 
command  on  the  back  of  the  NAVMED 
6300/5,  Inpatient  Admission/Disposition 
Record  and  include  the  name  and 
telephone  number  of  the  MTFs  point  of 
contact  as  given  to  the  patient's 
command. 

(B)  Change  in  medical  condition. 
Upon  becoming  aware  of  any  medical 
condition,  including  pregnancy,  which 
will  now  or  in  the  foreseeable  future 
result  in  the  loss  of  a  member's  full  duty 
services  in  excess  of  72  hours.  Transmit 
this  information  in  a  message,  prepared 
per  §  728.4(q)(4),  marked  "Commanding 
Officer's  Eyes  Only." 

(ii)  Notification  of  Next  of  Kin 
(NOK) — (A)  Admitted  members.  As  part 
of  the  admission  procedure,  encourage 
all  patients  to  communicate 
expeditiously  and  regularly  with  their 
NOK.  When  an  active  duty  member's 


Federal  Register  /  Vol.  52.  No.  172  /  Friday.  September  4.  1987   /  Rules  and  Regulations  33725 


incapacity  makes  timely  personal 
communication  impractical,  i.e., 
fractures,  burns,  eye  pathology, 
psychiatric  or  emotional  disorders,  etc., 
MTF  personnel  will  initiate  the 
notification  process.  Do  not  start  the 
process  if  the  patient  specifically 
declines  such  notification  or  it  is  clear 
that  the  NOK  already  has  knowledge  of 
the  admission  (commands  should 
develop  a  local  form  for  such  patients  to 
sign  attesting  their  desire  or  refusal  to 
have  their  NOK  notified).  Once 
notification  has  been  made,  the  facility 
will  make  progress  reports,  at  least 
weekly,  until  the  patient  is  again  able  to 
communicate  with  the  NOK. 

(7)  Navy  personnel.  Upon  admission 
of  Navy  personnel,  effect  the  following 
notification  procedures. 

(/]  In  the  contiguous  48  States.  Patient 
administration  department  personnel 
will  notify  the  NOK  in  person,  by 
telephone,  telegraph,  or  by  other 
expeditious  means.  Included  are 
notifications  of  the  NOK  upon  arrival  of 
all  Navy  patients  received  in  the 
medical  air-evacuation  system. 

(;/)  Outside  the  contiguous  48  States. 
If  the  next  of  kin  has  accompanied  the 
patient  on  the  tour  of  duty  and  is  in  the 
immediate  area,  hospital  personnel  will 
notify  the  next  of  kin  in  person,  by 
telephone,  telegraph,  or  by  other 
expeditious  means.  If  the  next  of  kin  is 
located  in  the  48  contiguous  United 
States,  use  telegraphic  means  to  notify 
COMNAVMILPERSCOM  who  will 
provide  notification  to  the  NOK. 

[2]  Marine  Corps  personnel.  When 
Marine  Corps  personnel  are  admitted, 
effect  the  following  notification 
procedures. 

(/)  In  the  Contiguous  48  States.  The 
commander  of  the  unit  or  activity  to 
which  the  casualty  member  is  assigned 
is  responsible  for  initiating  notification 
procedures  to  the  NOK  of  seriously  or 
very  seriously  ill  or  injured  Marine 
Corps  personnel.  Patient  administration 
department  personnel  will  assure  that 
liaison  is  established  with  the 
appropriate  command  or  activity  when 
such  personnel  are  admitted.  Patient 
administration  personnel  will  notify  the 
Marine's  command  by  telephone  and 
request  that  cognizance  be  assumed  for 
in-person  initial  notification  of  the  NOK 
of  Marine  Corps  patients  admitted  with 
an  incapacity  that  makes  personal  and 
timely  communication  impractical  and 
for  those  arriving  via  the  medical  air- 
evacuation  system.  If  a  member's 
command  is  unknown  or  cannot  be 
contacted,  inform  CMC  (MHP-10)  on 
AUTOVON  224-1787  or  commercial 
(202)  694-1787. 

(iij  Outside  the  contiguous  48  States. 
Make  casualty  notification  for  Marine 


Corps  personnel  hospitalized  in  naval 
MTFs  outside  the  contiguous  48  States 
to  the  individual's  command.  If  the 
command  is  unknown  or  not  located  in 
close  proximity  to  the  MTF,  notify  CMC 
(MHP-10).  'When  initial  notification  to 
the  individual's  command  is  made  via 
message,  make  CMC  (MHP-10)  an 
information  addressee. 

(ij'i)  In  and  outside  the  United  States. 
In  life-threatening  situations,  the 
Commandant  of  the  Marine  Corps 
desires  and  encourages  medical  officers 
to  communicate  with  the  next  of  kin.  In 
other  circumstances,  request  that  the 
Marine  Corps  member  communicate 
with  the  NOK  if  able.  If  unable,  the 
medical  officer  should  communicate 
with  the  NOK  o/'/er  personal  notification 
has  been  effected. 

(B)  Terminally  ill  patients.  As  soon  as 
a  diagnosis  is  made  and  confirmed  (on 
inpatients  or  outpatients)  that  a  Navy 
member  is  terminally  ill.  M1LPP:RSM'AN 
4210100  requires  notification  of  the 
primary  and  secondary  next  of  kin. 
Accomplish  notification  the  same  as  for 
Navy  members  admitted  as  seriously  or 
very  seriously  ill  or  injured,  i.e.,  by 
priority  message  to  the  Commander, 
Naval  Military  Personnel  Command  and 
to  the  Casualty  Assistance  Calls/ 
Funeral  Honors  Support  Program 
Coordinator,  as  appropriate,  who  has 
cognizance  over  the  geographical  area  in 
which  the  primarv  and  secondary  NOK 
resides  (see  OP.NAVINST  1770.1). 
Submit  followup  reports  when 
appropriate.  See  MILPERSMAN  4210100 
for  further  amplification  and  for 
information  addressees. 

(1/  In  the  contiguous  48  States. 
Notification  responsibility  is  assigned  to 
the  USMTF  making  the  diagnosis  and  to 
the  member's  duty  station  if  diagnosed 
in  a  civilian  facility. 

(21  Outside  the  contiguous  48  States. 
Notification  responsibility  is  assigned  to 
the  naval  medical  facility  making  the 
diagnosis.  When  diagnosed  in  nonnaval 
facilities  or  aboard  deployed  naval 
vessels,  notification  responsibility 
belongs  to  the  Commander,  Naval 
Military  Personnel  Command, 

(C)  Other  uniformed  services  patients. 
Establish  liaison  with  other  uniformed 
services  to  assure  proper  notification 
upon  admission  or  diagnosis  of  active 
duty  members  of  other  services, 

(D)  Nonactive  duty  patients.  At  the 
discretion  of  individual  commanding 
officers,  the  provisions  of  §  728.4(q)(3)(ii) 
on  providing  notification  to  the  NOK 
may  be  extended  to  admissions  or 
diagnosis  of  nonactive  duty  patients; 
e.g.,  admission  of  dependents  of 
members  on  duty  overseas. 

(4)  Messages —  (i)  Content.  Phrase 
contents  of  messages  (and  telephonic 


notifications)  in  lay  terms  and  provide 
sufficient  details  concerning  the 
patient's  condition,  prognosis,  and 
diagnosis.  Messages  will  also  contain 
the  name  and  telephone  number  of  the 
facility's  point  of  contact.  When 
appropriate  for  addressal,  psychiatric 
and  other  sensitive  diagnoses  will  be 
related  with  discretion.  When  indicated, 
also  include  specific  comment  as  to 
whether  the  presence  of  the  next  of  kin 
is  medically  warranted.  Note:  In  making 
notification  to  the  NOK  of  patients 
diagnosed  as  having  Acquired  Immune 
Deficiency  Syndrome  (AIDS)  or  Human 
Immunodeficiency  'Virus  (HIV),  use  one 
of  the  symptoms  of  the  disease  as  the 
diagnosis  (e,g..  pneumonia)  rather  than 
"HIV  ".  "AIDS",  or  the  diagnostic  code 
for  AIDS. 

(ii)  Information  addressees.  Make  the 
commander  of  the  geographic  naval 
medical  region  servicing  the  member's 
command  and  the  one  servicing  the 
hospital,  if  different,  information 
addressees  on  all  messages.  For  Marine 
Corps  personnel,  also  include  CMC 
(MHP-10)  and  the  appropriate  Marine 
Corps  district  headquarters  as 
information  addressees, 
COMNAVMEDCOM  WASHINGTON 
DC  requires  information  copies  of 
messages  only  when  a  patient  has  been 
placed  on  the  seriously  ill  or  injured  or 
very  seriously  ill  or  injured  list  or 
diagnosed  as  terminally  ill. 

(r)  Outpatient  care.  Whenever 
possible,  perform  diagnostic  procedures 
and  provide  preoperative  and  post 
operative  care,  surgical  care, 
convalescence,  and  followup 
observations  and  treatment  on  an 
outpatient  basis. 

(s)  Performance  of  duties  while  in  an 
inpatient  status.  U.S.  military  patients 
may  be  assigned  duties  in  and  around 
naval  MTFs  when  such  duties  will  be,  in 
the  judgement  of  the  attending 
physician,  of  a  therapeutic  value. 
Physical  condition,  past  training,  and 
other  acquired  skills  must  all  be 
considered  before  assigning  any  patient 
a  given  task.  Do  not  assign  patients 
duties  which  are  not  within  their 
capabilities  or  which  require  more  than 
a  very  brief  period  of  orientation. 

(1)  Prolonged  definitive  medical  care. 
Prolonged  definitive  medical  care  in 
naval  MTFs  will  not  be  provided  for 
U.S.  military  patients  who  are  unlikely 
to  return  to  duty.  The  time  at  which  a 
patient  should  be  processed  for 
disability  separation  must  be 
determined  on  an  individual  basis, 
faking  into  consideration  the  interests  of 
the  patient  as  well  as  those  of  the 
Government.  A  long-term  patient  roster 
will  be  maintained  and  updated  at  least 
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once  monthly  to  enable  commanding 
officers  and  other  appropriate  staff 
members  to  monitor  the  progress  of  all 
patients  with  30  or  more  continuous 
days  of  hospitalization.  Include  on  the 
roster  basic  patient  identification  data 
(name,  grade  or  rate,  register  number, 
ward  or  absent  status,  clinic  service, 
and  whether  assigned  to  a  medical 
holdmg  companyl,  projected  disposition 
(date,  type,  and  profile),  diagnosis,  and 
cumulative  hospital  days  (present 
facility  and  total). 

(u)  Remediable  physical  defects  of 
active  duty  members — (1)  General. 
When  a  medical  evaluation  reveals  that 
a  Navy  or  Marine  Corps  patient  on 
active  duty  has  developed  a  remediable 
defect  while  on  active  duty,  the  patient 
will  be  offered  the  opportunity  of 
operative  repair  or  other  appropriate 
remediable  treatment,  if  medically 
indicated. 

(2)  Refusal  of  treatment.  Per 
MANMED  art.  18-15,  when  a  member 
refuses  to  submit  to  recommended 
therapeutic  measures  for  a  remediable 
defect  or  condition  which  has  interfered 
with  the  member's  performance  of  duty 
and  following  prescribed  therapy,  the 
member  is  expected  to  be  fit  for  full 
duty,  the  following  procedures  will 
apply: 

fi)  Transfer  the  member  to  a  naval 
MTF  for  further  evaluation  and 
appearance  before  a  medical  board. 
After  counseling  per  .MANMED  art.  IB- 
IS, any  member  of  the  naval  service 
who  refuses  to  submit  to  recommended 
medical,  surgical,  dental,  or  diagnostic 
measures,  other  than  routine  treatment 
for  minor  or  temporary  disabilities,  will 
be  asked  to  sign  a  completed  NAVMED 
6100/4.  Medical  Board  Certificate 
Relative  to  Counseling  on  Refusal  of 
Surgery  and/or  Treatment,  attesting  to 
the  counseling. 

(ii)  The  board  will  study  all  pertinent 
information,  inquire  into  the  merits  of 
the  individual's  refusal  to  submit  to 
treatment,  and  report  the  facts  with 
appropriate  recommendations. 

(iii)  As  a  general  rule,  refusal  of  minor 
surgery  should  be  considered 
unreasonable  in  the  absence  of 
substantial  contraindications.  Refusal  of 
major  surgical  operations  may  be 
reasonable  or  unreasonable,  according 
to  the  circumstances.  The  age  of  the 
patient,  previous  unsuccessful 
operations,  existing  physical  or  mental 
contraindications,  and  any  special  risks 
should  all  be  taken  into  consideration. 

(iv)  Where  surgical  procedures  are 
involved,  the  boards  report  will  contain 
answers  to  the  following  questions: 

(A)  Is  surgical  treatment  required  to 
relieve  the  incapacity  and  restore  the 


individual  to  a  duty  status,  and  may  it 
be  expected  to  do  so? 

(B)  Is  the  proposed  surgery  an 
established  procedure  that  qualified  and 
experienced  surgeons  ordinarily  would 
recommend  and  undertake? 

(C)  Considering  the  risks  ordinarily 
associated  with  surgical  treatment,  the 
patient's  age  and  general  physical 
condition,  and  the  member's  reason  for 
refusing  treatment,  is  the  refusal 
reasonable  or  unreasonable?  (Fear  of 
surgery  or  religious  scruples  may  be 
considered,  along  with  all  the  other 
evidence,  for  whatever  weight  may 
appear  appropriate.) 

[v]  If  a  member  needing  surgery  is 
mentally  competent,  do  not  perform 
surgery  over  the  member's  protestation, 

(vi)  In  medical,  dental,  or  diagnostic 
situations,  the  board  should  show  the 
need  and  risk  of  the  recommended 
procedure(s). 

(vii)  If  a  medical  board  decides  that  a 
diagnostic,  medical,  dental,  or  surgical 
procedure  is  indicated,  these  findings 
must  be  made  known  to  the  patient.  The 
board's  report  will  show  that  the  patient 
was  afforded  an  opportunity  to  submit  a 
written  statement  explaining  the 
grounds  for  refusal.  Forward  any 
statement  with  the  board's  report. 
Advise  the  patient  that  even  if  the 
disability  originally  arose  in  line  of  duty, 
its  continuance  may  be  attributable  to 
the  member's  unreasonable  refusal  to 
cooperate  in  its  correction;  and  that  the 
continuance  of  the  disability  might, 
therefore,  result  in  the  member's 
separation  without  benefits. 

(viii)  Also  advise  the  patient  that: 

(A)  Title  10  U.S.C.  1207  precludes 
disposition  under  chapter  61  of  10  U.S.C. 
if  such  a  member's  disability  is  due  to 
intentional  misconduct,  willful  neglect, 
or  if  it  was  incurred  during  a  period  of 
unauthorized  absence.  A  member's 
refusal  to  complete  a  recommended 
therapy  regimen  or  diagnostic  procedure 
may  be  interpreted  as  willful  neglect. 

(B)  Benefits  from  the  Veterans 
Administration  will  be  dependent  upon 

a  finding  that  the  disability  was  incurred 
in  line  of  duty  and  is  not  due  to  the 
member's  willful  misconduct. 

(ix)  The  Social  Security  Act  contains 
special  provisions  relating  to  benefits 
for  "disabled"  persons  and  certain 
provisions  relating  to  persons  disabled 
"in  line  of  duty"  during  service  in  the 
Armed  Forces.  In  many  instances 
persons  deemed  to  have  "remediable" 
disorders  have  been  held  not  "disabled" 
within  the  meaning  of  that  term  as  used 
in  the  statute,  and  Federal  courts  have 
upheld  that  interpretation.  One  who  is 
deemed  unreasonably  to  have  refused  to 
undergo  available  surgical  procedures 
may  be  deemed  both  "not  disabled"  and 


to  have  incurred  the  condition  "not  in 
the  line  of  duty." 

(x)  Forward  the  board's  report  directly 
to  the  Central  Physical  Evaluation  Board 
with  a  copy  to  MEDCOM-25  except  in 
those  instances  when  the  convening 
authority  desires  referral  of  the  medical 
board  report  for  Departmental  review. 

(xi)  Per  MANMED  art.  18-15,  a 
member  who  refuses  medical,  dental,  or 
surgical  treatment  for  a  condition  that 
existed  prior  to  entry  into  the  service 
(EPTE  defect),  not  aggravated  by  a 
period  of  active  service  but  which 
interferes  with  the  performance  of 
duties,  should  be  processed  for  reason 
of  physical  disability,  convenience  to 
the  Government,  or  enlisted  in  error 
rather  than  under  the  refusal  of 
treatment  provisions.  Procedures  are 
delineated  in  BUMEDINST  1910.2G  and 
SECNAVINST  1910.4A. 

(3)  Other  uniformed  services  patients. 
When  a  patient  of  another  service  is 
found  to  have  a  remediable  physical 
defect  developed  in  the  military  service, 
refer  the  matter  to  the  nearest 
headquarters  of  the  service  concerned. 

(v)  Responsibilities  of  the 
commanding  officer.  In  coruiection  with 
the  provisions  of  this  part,  commanding 
officers  of  naval  MTFs  will: 

(1)  Determine  which  persons  within 
the  various  categories  authorized  care  in 
a  facility  will  receive  treatment  in,  be 
admitted  to,  and  be  discharged  from  that 
specific  facility. 

(2)  Supervise  care  and  treatment, 
including  the  employment  of  recognized 
professional  procedures. 

(3)  Provide  each  patient  with  the  best 
possible  care  in  keeping  with  accepted 
professional  standards  and  the  assigned 
primary  mission  of  the  facility. 

(4)  Provide  for  counseling  patients  and 
naval  MTF  providers  when  care 
required  is  beyond  the  naval  MTFs 
capability.  This  includes; 

(i)  Establishing  training  programs  to 
acquaint  naval  MTF  providers  and 
HBAs  with  the  uniformed  services' 
referral  for  supplemental/cooperative 
care  or  services  policy  outlined  in 
§  728.4(z). 

(ii)  Implementing  control  measures  to 
ensure  that: 

(A)  Providers  requesting  care  under 
the  provisions  §  728.4(z)  are  qualified  to 
maintain  physician  case  management 
when  required. 

(B)  Care  requested  under  the 
supplemental/cooperative  care  criteria 
is  medically  necessary,  legitimate,  and 
otherwise  permissible  under  the  terms 
of  that  part  of  the  USHBP  under  which  it 
will  be  considered  for  payment. 


UM  I 
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(C)  Providers  explain  to  patients  the 
reason  for  a  referral  and  the  type  of 
referral  being  made. 

(D)  Attending  physicians  properly 
refer  beneficiaries  to  the  HBA  for 
counseling  and  services  per  §  728.4(n) 

(E)  Uniform  criteria  are  applied  in 
determining  cooperative  care  situations 
without  consideration  of  rate,  grade,  or 
uniformed  service  affiliation. 

(F)  All  DD  2161's  are  properly 
completed  and  approved  by  the 
commanding  officer  or  designee. 

(G)  A  copy  of  the  completed  DD  2161 
is  returned  to  the  naval  MTF  for 
inclusion  in  the  medical  record  of  the 
patient. 

(w)  Sick  call.  A  regularly  scheduled 
assembly  of  sick  and  injured  military 
personnel  established  to  provide  routine 
medical  care.  Subsequent  to 
examination,  personnel  medically  unfit 
for  duty  will  be  admitted  to  an  MTF  or 
placed  sick  in  quarters;  personnel  not 
admitted  or  placed  sick  in  quarters  will 
be  given  such  treatment  as  is  deemed 
necessary.  When  excused  from  duty  for 
medical  reasons  which  do  not  require 
hospitalization,  military  personnel  may 
be  authorized  to  remain  in  quarters,  not 
to  exceed  72  hours. 

(x)  Sicklist — authorized  absence  from. 
Commanding  officers  of  naval  MTFs 
may  authorize  absences  of  up  to  72 
hours  for  dependents  and  retired 
personnel  without  formal  discharge  from 
the  sicklist.  When  absences  are 
authorized  in  excess  of  24  hours, 
subsistence  charges  or  dependent's  rate, 
as  applicable,  for  that  period  will  not  be 
collected  and  the  number  of  reportable 
occupied  bed  days  will  be  appropriately 
reduced.  Prior  to  authorizing  such 
absences,  the  attending  physician  will 
advise  patients  of  their  physical 
limitations  and  of  any  necessary  safety 
precautions,  and  will  annotate  the 
clinical  record  that  patients  ha\'e  been 
so  advised.  For  treatment  under  the 
Medical  Care  Recovery  Act.  make 
reporting  consistent  with  §  728.4(aa). 

(y)  Subsisting  out.  A  category  in 
which  officer  and  enlisted  patients  on 
the  sicklist  of  a  naval  MTF  may  be 
placed  when  their  daily  presence  is  not 
required  for  treatment  nor  examination, 
but  who  are  not  yet  ready  for  return  to 
duty.  As  a  general  rule,  patients  placed 
in  this  category  should  reside  in  the  area 
of  the  facility  and  should  be  examined 
by  the  attending  physician  at  least 
weekly.  Enlisted  personnel  in  a 
subsisting  out  status  should  be  granted 
commuted  rations. 

(1)  Granting  of  subsisting  out 
privileges  is  one  of  many  disposition 
alternatives;  however,  recommend  that 
other  avenues  (medical  holding 
company,  convalescent  leave,  limited 


duty,  etc.)  be  considered  before  granting 
this  privilege. 

(2)  Naval  MTF  patients  in  a  subsisting 
out  status  should  not  be  confused  with 
those  enlisted  personnel  in  a 
rehabilitation  program  who  are  granted 
liberty  and  are  drawing  commuted 
rations,  but  are  required  to  be  present  at 
the  treating  facility  during  normal 
working  hours.  These  personnel  are  not 
subsisting  out  and  must  have  a  bed 
assigned  at  the  naval  MTF. 

(3)  Naval  MTF  patients  who  are 
required  to  report  for  examinations  or 
treatment  more  often  than  every  48 
hours  should  not  be  placed  in  a 
subsisting  out  status. 

(z)  Supplemental/cooperative  care  or 
services^l]  General  When  such 
services  as  defined  in  §  728.2(cc)  are 
rendered  to  other  than  CHAMPL'S- 
eligible  individuals,  the  cost  thereof  is 
chargeable  to  operation  and 
maintenance  funds  available  for 
operation  of  the  facility  requesting  care 
or  services.  Cooperative  care  applies  to 
CHAMPUS-eligible  patients  receiving 
inpatient  or  outpatient  care  in  a  USMTF 
who  require  care  or  services  beyond  the 
capability  of  that  USMTF.  The  following 
general  principles  applv  to  such 
CHAMPUS-ehgible  pat'ients: 

(i)  Cooperation  of  uniformed  services 
physicians.  USMTF  physicians  are 
required  to  cooperate  in  providing 
CHAMPUS  contractors  and 
OCHAMPUS  additional  medical 
information.  SECNAVINST  5211.5C 
delineates  policies,  conditions,  and 
procedures  that  govern  safeguarding, 
using,  accessing,  and  disseminating 
personal  information  kept  in  a  system  of 
records.  Providing  information  to 
CHAMPUS  contractors  and 
OCHAMPUS  will  be  governed  thereby. 

(ii)  Physician  case  management. 
Where  required  bv  NAVMEDCOMINST 
6320.18  (CHAMPUS  Regulation; 
implementation  of),  uniformed  ser\-ices 
physicians  are  required  to  provide  case 
management  (oversight)  as  would  an 
attending  or  supervising  civilian 
physician. 

( i i  1 )  CiiA MPUS-authorized providers. 
CHAMPUS  contractors  are  responsible 
for  determining  whether  a  civilian 
provider  is  CH.AMPUS-authorized  and 
for  providing  such  information,  upon 
request,  to  USMTFs. 

(iv)  Phychiatric  or  psychotherapeutic 
services.  If  psychiatric  care  is  being 
rendered  by  a  psychiatric  or  clinical 
social  worker,  a  psychiatric  nurse,  or  a 
marriage  and  family  counselor,  and  the 
uniformed  services  facility  has  made  a 
determination  that  it  does  not  have  the 
professional  staff  competent  to  provide 
required  physician  case  management, 
the  patient  may  be  (partially) 


disengaged  for  the  psychiatric  or 
psychotherapeutic  service,  yet  have  the 
remainder  of  required  medical  care 
provided  by  the  naval  MTF. 

(v)  Forms  and  documentation.  A  DD 
2161,  Referral  For  Civilian  Medical  Care, 
will  be  provided  to  each  patient  who  is 
to  receive  supplemental  or  cooperative 
care  or  services.  When  supplemental 
care  is  required  under  the  provisions  of 
§  728.4(z)  (3)  and  (4).  the  provisions  of 
§  728.4(zj{3)(iii)  apply.  When 
cooperative  care  or  ser\ices  are 
required  under  the  provisions  of 
§  728.4(z)  (5)  and  (6),  the  provisions  of 
§  728.4(z)(5)(iv)  apply. 

(vi)  Clarification  of  unusual 
circumstances.  Commanding  officers  of 
naval  MTFs  will  submit  requests  for 
clarification  of  unusual  circumstances  to 
OCHAMPUS  or  CHAMPUS  contractors 
via  the  Commander,  Naval  Medical 
Command  (MEDCOM-33)  for 
consideration. 

(2)  Care  beyond  a  naval  MTF's 
capability.  When,  either  during  initial 
evaluation  or  during  the  course  of 
treatment  of  CHAMPUS-eligible 
beneficiaries,  required  services  are 
beyond  the  capability  of  the  naval  MTF, 
the  commanding  officer  will  arrange  for 
the  services  from  an  alternate  source  in 
the  following  order,  subject  to 
restrictions  specified.  The  provisions  of 
§  72a4(z)(2)(i)  through  (iii)  must  be 
followed  before  either  supplemental 
care,  authorized  in  §  728.4(z)(4).  is 
considered  for  payment  from  Navy 
Operations  and  Maintenance  funds,  or 
cooperative  care,  authorized  in 
§  728.4(z)(6).  is  to  be  considered  for 
payment  under  the  terms  of  CHAMPUS. 

(i)  Obtain  from  another  USMTF  or 
other  Federal  MTF  the  authorized  care 
necessary  for  continued  treatment  of  the 
patient  within  the  naval  MTF,  when 
such  action  is  medically  feasible  and 
economically  advantageous  to  the 
Government, 

(ii)  When  the  patient  is  a  retired 
member  or  dependent,  transfer  per 
§  728.4(bb)(3)  (i).  (ii),  (iii).  or  (iv).  in  that 
order.  When  the  patient  is  a  dependent 
of  a  member  of  a  NATO  nation,  transfer 
per  §  728.4(bb)(4)  (i),  (ii),  or  (iii),  in  that 
order. 

(iii)  With  the  patient's  permission,  the 
naval  MTF  may  contact  State  programs, 
local  health  agencies,  or  health 
foundations  to  determine  if  benefits  are 
available. 

(iv)  Obtain  such  supplemental  care  or 
services  as  delineated  in  §  728.4(z)(4) 
from  a  civilian  source  using  local 
operation  and  maintenance  funds,  or 

(v)  Obtain  such  cooperative  care  or 
services  as  delineated  in  §  728.4(z)(6) 
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from  a  civilian  source  under  the  terms  of 
CHAMPUS. 

(3)  Operution  and  maintenance  funds. 
When  local  operation  and  maintenance 
funds  are  to  be  used  to  obtain 
supplemental  care  or  services,  the 
following  guidelines  are  applicable: 

(i)  Caie  or  services  must  be  legitimate, 
medically  necessary,  and  ordered  by  a 
qualified  L'SMTF  provider, 

(ii)  The  naval  MTF  must  make  the 
necessary  arrangements  for  obtaining 
required  care  or  services  from  a  specific 
source  of  care, 

(iii)  Upon  approval  of  the  naval  MTF 
commanding  officer  or  designee,  provide 
the  patient  or  sponsor  with  a  properly 
completed  DD  2161,  Referral  For 
Civilian  Medical  Care.  The  DD  2161  will 
be  marked  by  the  health  benefits 
advisor  or  other  designated  individual  to 
show  the  naval  MTF  as  the  source  of 
payment.  Forward  a  copy  to  the  MTF's 
contracting  or  supply  officer  who  is  the 
point  of  contact  for  coordinating 
obligations  with  the  comptroller  and 
thus  is  responsible  for  assuring  proper 
processing  for  payment. 

(iv)  Authorize  care  on  an  inpatient  or 
outpatient  basis  for  the  minimum  period 
necessary  for  the  civilian  provider  to 
perform  the  specific  test,  procedure, 
treatment,  or  consultation  requested. 
Patients  receiving  inpatient  services  in 
(  ivilian  medical  facilities  will  not  be 
counted  as  an  occupied  bed  in  the  naval 
MTF.  but  will  be  continued  on  the  naval 
MTF's  inpatient  census.  Continue  to 
charge  pay  patients  the  USMTF 
inpatient  rate  appropriate  for  their 
patient  category. 

(v)  Na\arM1T'  physicians  will 
maintain  professional  contact  with 
civilian  providers. 

(4)  Care  and  sem'ces  authorized.  Use 
local  operation  and  maintenance  funds 
to  defray  the  cost  of  the  following  when 
CFiAMPUS-eligible  patients  are  referred 
to  civilian  sources  for  the  following 
types  of  care  or  services; 

(i)  All  specialty  consultations  for  the 
purpose  of  establishing  or  confirming 
diagnoses  or  recommending  a  course  of 
treatment. 

(ii)  All  diagnostic  tests,  diagnostic 
examinations,  and  diagnostic 
procedures  (including  genetic  tests  and 
CAT  scans),  ordered  by  qualified 
USMTF  providers, 

(iii)  Prescription  drugs  and  medical 
supplies. 

(iv)  Civilian  ambulance  service 
ordered  hv  USMTF  personnel. 

(5)  Cfl.i.MPUS  funds.  When  payment 
is  to  be  considered  under  the  terms  of 
CHAMPUS  for  cooperative  care,  even 
though  the  beneficiary  remains  under 
naval  MTF  control,  the  following 
guidelines  are  applicable: 


(i)  Process  charges  for  care  under  the 
terms  of  CHAMPUS. 

(A)  If  the  charge  for  a  covered  service 
or  supply  is  above  the  CHAMPUS- 
determined  reasonable  charge,  the 
direct  care  system  will  not  assume  any 
liability  on  behalf  of  the  patient  where  a 
civilian  provider  is  concerned,  although 
a  USMTF  physician  recommended  or 
prescribed  the  service  or  supply, 

(B)  Payment  consideration  for  all  care 
or  services  meeting  cooperative  care 
criteria  will  be  under  the  terms  of 
CHAMPUS  and  payment  for  such  care 
or  services  will  not  be  made  from  naval 
MTF  funds.  Conversely,  any  care  or 
services  meeting  naval  MTF 
supplemental  care  or  services  payment 
criteria  will  not  be  considered  under  the 
terms  of  CHAMPUS. 

(ii)  Care  must  be  legitimate  and 
otherwise  permissible  under  the  terms 
of  CHAMPUS  and  must  be  ordered  by  a 
qualified  USMTF  provider. 

(iii)  Provide  assistance  to 
beneficiaries  referred  or  disengaged 
under  CHAMPUS,  Although  USMTF 
personnel  are  not  authorized  to  refer 
beneficiaries  to  a  specific  civilian 
provider  for  care  under  CHAMPUS, 
health  benefits  advisors  are  authorized 
to  contact  the  cooperative  care 
coordinator  of  the  appropriate 
CHAMPUS  contractor  for  aid  in 
determining  authorized  providers  with 
the  capability  of  rendering  required 
services.  Such  information  may  be  given 
to  beneficiaries.  Also  encourage 
beneficiaries  to  obtain  required  services 
only  from  providers  willing  to 
participate  in  CHAMPUS.  Subject  to  the 
availability  of  space,  facilities,  and 
capabilities  of  the  staff,  USMTFs  may 
provide  consultative  and  such  other 
ancillary  aid  as  required  by  the  civilian 
provider  selected  by  the  beneficiary. 

(iv)  Provide  a  properly  completed  DD 
2161,  Referral  For  Civilian  Medical  Care, 
to  patients  who  are  referred  (versus 
disengaged)  to  civilian  sources  under 
the  terms  of  CHAMPUS  for  cooperative 
care,  (A  Nwiavailability  Statement  (DD 
1251)  may  also  be  required.  Provide  this 
form  when  required  under  §  728.33.)  The 
DD  2161  will  be  marked  by  the  health 
benefits  advisor,  or  other  designated 
individual,  to  show  CHAMPUS  as  the 
source  of  payment  consideration.  All 
such  DD  2161's  must  be  approved  by  the 
commanding  officer  or  designee.  Give 
the  patient  sufficient  copies  to  ensure  a 
copy  of  the  DD  2161  accompanies  each 
CHAMPUS  claim.  Advise  patients  that 
CHAMPUS  contractors  will  return 
claims  received  without  the  DD  2161. 
Also  advise  patients  to  arrange  for 
return  of  a  completed  copy  of  the  DD 
2161  to  the  naval  MTF  for  inclusion  in 
their  medical  record. 


UM  I 


(v)  Such  patients  receiving  inpatient 
or  outpatient  care  or  services  will  pay 
the  patient's  share  of  the  costs  as 
specified  under  the  terms  of  CHAMPUS 
for  their  beneficiary  category.  Patients 
receiving  inpatient  services  will  not  be 
continued  on  the  naval  MTF's  census 
and  will  not  be  charged  the  USMTF 
inpatient  rate. 

(vi)  Certain  ancillary  services 
authorized  under  CHAMPUS  require 
physician  case  management  during  the 
course  of  treatment.  USMTF  physicians 
will  manage  the  provision  of  ancillary 
services  by  civilian  providers  when  such 
services  are  obtained  under  the  terms  of 
CHAMPUS.  Examples  include  physical 
therapy,  private  duty  (special)  nursing, 
rental  or  lease/purchase  of  durable 
medical  equipment,  and  services  under 
the  CHAMPUS  Program  for  the 
Handicapped.  USMTF  providers 
exercising  physician  case  management 
responsibility  for  ancillary  services 
under  CHAMPUS  are  subject  to  the 
same  benefit  limitations  and 
certification  of  need  requirements 
applicable  to  civilian  providers  under 
the  terms  of  CHA.MPUS  for  the  same 
types  of  care.  USMTF  physicians 
exercising  physician  case  management 
responsibility  will  maintain  professional 
contact  with  civilian  providers  of  care. 

(6)  Care  and  si^rv ices  authorized. 
Refer  CHA.MPUS-eligible  patients  to 
civilian  sources  for  the  following  under 
the  terms  of  CHAMPUS: 

(i)  Authorized  nondiagnostic  medical 
services  such  as  physical  therapy, 
speech  therapy,  radiation  therapy,  and 
private  duty  (special)  nursing. 

(ii)  Preauthorized  (by  OCHA.MPUS) 
adjunctive  dental  care,  including 
orthodontia  related  to  surgical 
correction  of  cleft  palate. 

(iii)  Durable  medical  equipment. 
(CHAMPUS  payment  will  be  considered 
only  if  the  equipment  is  not  available  on 
a  loan  basis  from  the  naval  MTF.) 

(iv)  Prosthetic  devices  (limited 
benefit),  orthopedic  braces  and 
appliances. 

(v)  Optical  devices  (limited  benefit). 

(vi)  Civilian  ambulance  service  to  a 
USMTF  when  service  is  ordered  by 
other  than  direct  care  personnel, 

(vii)  All  CHAMPUS  Program  for  the 
Handicapped  care, 

(viii)  Psychotherapeutic  or  psychiatric 
care, 

(ix)  Except  for  those  types  of  care  or 
services  delineated  in  §  728.4(z)(4),  all 
other  CHAMPUS  authorized  medical 
services  not  available  in  the  naval  MTF 
(for  example,  neonatal  intensive  care). 

(aa)  Third  party  liability  case.  Per 
chapter  24,  section  2403,  JAG  Manual, 
use  the  following  guidelines  to  complete 
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and  submit  a  NAV)AG  5890/12.  Hospital 
and  Medical  Care.  3rd  Party  Liability 
Case,  when  a  third  party  may  be  liable 
for  the  injury  or  disease  being  treated: 

[1]  Preparation.  All  naval  MTFs  will 
use  the  front  of  NAVJAG  5890/12  lo 
report  the  value  of  medical  care 
furnished  to  any  patient  when  (i)  a  third 
party  may  be  legally  liable  for  causing 
the  injury  or  disease,  or  (ii)  when  a 
Go\  ernment  claim  is  possible  under 
workmen's  compensation,  no-fault 
insurance  (see  responsibilities  for 
apprising  the  insurance  carrier  in 
§  728.4(aa)(5)),  uninsured  motorist 
insurance,  or  under  medical  payments 
insurance  (e.g.,  in  all  automobile 
accident  cases).  Block  4  of  this  form 
requires  an  appended  statement  of  the 
patient  or  an  accident  report,  if 
available.  Prior  to  requesting  such  a 
statement  from  a  patient,  the  person 
preparing  the  front  side  of  NAVJAG 
5890/12  will  show  the  patient  the 
Pri\acy  Act  statement  printed  at  the 
bottom  of  the  form  and  have  the  patient 
sign  his  or  her  name  beneath  the 
statement. 

(2)  Submission — (i)  Naval  patients. 
For  naval  patients,  submit  the  completed 
front  side  of  the  NAVJAG  5890/12  to  the 
appropriate  action  JAG  designee  listed 
in  section  2401  of  the  JAG  Manual  at  the 
following  times; 

(A)  Initial.  Make  an  initial  submission 
as  soon  as  practicable  after  a  patient  is 
admitted  for  any  period  of  inpatient 
care,  or  if  it  appears  that  more  than  7 
outpatient  treatments  will  be  furnished. 
This  submission  should  not  be  delayed 
pending  the  accumulation  of  all 
potential  charges  from  the  treating 
facility.  This  submission  need  not  be 
based  upon  an  extensive  investigation 
of  the  cause  of  the  injury  or  disease,  but 
it  should  include  all  known  facts. 
Statements  by  the  patient,  police 
reports,  and  similar  information  (if 
available),  should  be  appended  to  the 
form. 

(BJ  Interim.  Make  an  interim 
submission  every  4  months  after  the 
initial  submission  until  the  patient  is 
transferred  or  released  from  the  facility, 
or  changed  from  an  inpatient  status  to 
an  outpatient  status, 

(C)  Final.  Make  a  final  submission 
upon  completion  of  treatment  or  upon 
transfer  of  the  patient  to  another  facility. 
The  facility  to  which  the  patient  is 
transferred  should  be  noted  on  the  form. 
Report  control  symbol  NAVJ.'\G  5890-1 
is  assigned  to  this  report. 

(ii)  Nonnaval patients.  When  care  is 
provided  to  personnel  of  another 
Federal  agency  or  department,  that 
agency  or  department  generally  will 
assert  any  claim  in  behalf  of  the  United 
States.  In  such  instances,  submit  the 


NAVJAG  5890/12's  (initial,  interim,  and 
final)  directly  to  the  appropriate  of  the 

following: 

(A)  U.S.  Army.  Commanding  general 
of  the  Army  or  comparable  area 
commander  in  which  the  incident 
occurred. 

(B)  U.S.  Air  Force.  Staff  judge 
advocate  of  the  Air  Force  installation 
nearest  the  location  where  the  initial 
medical  care  was  provided. 

(C)  U.S.  Coast  Guard.  Commandant 
(G-K-2).  U.S.  Coast  Guard,  Washington, 
DC  20593-0001. 

(D)  Department  of  Labor.  The 
appropriate  Office  of  Workers' 
Compensation  Programs  (OWCP). 

(E)  Veterans  Administration.  Director 
of  the  Veterans  Administration  hospital 
responsible  for  medical  care  of  the 
patient  being  provided  treatment. 

(F)  Department  of  Health  and  Human 
Services  (DHHSl  Regional  attorney's 
office  in  the  area  were  the  incident 
occurred, 

(3)  Supplementary  documents.  An  SF 
502  should  accompany  the  final 
submission  in  all  cases  involving 
inpatient  care.  Additionally,  when 
Government  care  exceeds  Si. 000. 
inpatient  facilities  should  complete  and 
submit  the  back  side  of  NAVJAG  5890/ 
12  to  the  action  J.AG  designee.  On  this 
side  of  the  form,  the  determination  of 

"patient  status"  may  be  used  on  local 
hospital  usage. 

(4)  Health  record  entries.  Retain 
copies  of  all  NAVJAG  5890/l2's  in  the 
Health  Record  of  the  patient. 
Immediately  notify  action  JAG 
designees  when  a  patient  receives 
additional  treatment  subsequent  to  the 
issuance  of  a  final  NAVJAG  5890/12  if 
the  subsequent  treatment  is  related  to 
the  condition  which  gave  rise  to  the 
claim. 

(5)  No-fault  insurance.  When  no-fault 
insurance  is  or  may  be  involved,  the 
naval  legal  service  office  at  which  the 
].\G  designee  is  located  is  responsible 
for  apprising  the  insurance  carrier  that 
the  Federal  payment  for  the  benefits  of 
this  part  is  secondary  to  any  no-fault 
insurance  coverage  available  to  the 
injured  individual. 

(6)  Additional  guidance.  Chapter  24  of 
the  JAG  Manual  and  BUMEDINST 
5890. lA  contain  supplemental 
information. 

(bb)  Transfer  of  patients — (1)  General. 
Treat  all  patients  at  the  lowest  echelon 
equipped  and  staffed  to  provide 
necessary  care;  however,  when  transfer 
to  another  MTF  is  considered  necessary, 
use  Government  transportation  when 
available.  Accomplish  medical 
regulating  per  the  provisions  of 
OPNAVINST4630.25B  and  BUMEDINST 
6320.1D, 


(2)  US.  military  patients.  Do  not 
retain  U.S.  military  patients  in  acute 
care  MTFs  longer  than  the  minimum 
time  necessary  to  attain  the  mental  or 
physical  state  required  for  return  to  duty 
or  separation  from  the  service.  When 
required  care  is  not  available  at  the 
facility  providing  area  inpatient  care, 
transfer  patients  to  the  most  readily 
accessible  USMTF  or  designated  USTF 
possessing  the  required  capability. 
Transportation  of  the  patient  and  a 
medical  attendant  or  attendants,  if 
required,  is  authorized  at  Government 
expense.  Since  the  VA  is  staffed  and 
equipped  to  provide  care  in  the  most 
expeditious  manner,  follow  the 
administrative  procedures  outlined  in 
NAV^MEDCOMINST  6320.12  when: 

(i)  A  patient  has  received  the 
maximum  benefit  of  hospitalization  in  a 
naval  MTF  but  requires  a  protracted 
period  of  nursing  home  type  care.  The 
VA  can  provide  this  type  care  or 
arrange  for  it  from  a  civilian  source  for 
individuals  so  entitled. 

(ii)  Determined  that  there  is  or  may  be 
spinal  cord  injury  necessitating 
immediate  medical  and  psychological 
attention. 

(iii)  A  patient  has  sustained  an 
apparently  severe  head  injury  or  has 
been  blinded  necessitating  immediate 
intervention  beyond  the  capabilities  of 
naval  MTFs. 

(iv)  A  determination  has  been  made 
by  the  Secretary'  concerned  that  a 
member  on  active  duty  has  an  alcohol  or 
drug  dependency  or  drug  abuse 
disability. 

(3)  Retired  members  and  dependents. 
When  a  retired  member  of  a  dependent 
requires  care  beyond  the  capabilities  of 
a  facility  and  a  transfer  is  necessary,  the 
commanding  officer  of  that  facility  may: 

(i)  Arrange  for  transfer  to  another 
USMTF  or  designated  USTF  located  in 
an  overlapping  inpatient  catchment  area 
of  the  transferring  facility  if  either  has 
the  required  capability. 

(ii)  If  the  patient  or  sponsor  agrees, 
arrange  for  transfer  to  the  nearest 
USMTF  or  designated  USTF  with 
required  capabibty,  regardless  of  its 
location. 

(iii)  Arrange  for  transfer  of  retired 
members  to  the  Veterans 
Administration  MTF  nearest 
the  patient's  residence. 

(iv)  Provide  aid  in  releasing  the 
patient  to  a  civilian  provider  of  the 
patient's  choice  under  the  terms  of 
Medicare,  if  the  patient  is  entitled. 
Beneficiaries  entitled  to  Medicare,  Part 
A,  because  they  are  65  years  of  age  or 
older  or  because  of  a  disability  or 
chronic  renal  disease,  lose  CHAMPUS 
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eligibilitv  but  remain  eligible  for  care  in 
USNtTPs  ;ind  de.signated  USTFs. 

(v)  If  tile  patient  is  authorized  benefit.s 
under  CIIAMPUS,  diseng.iop  from 
medical  management  and  issue  a  Non- 
availability Statement  (DD  1251)  per  the 
provisions  of  §  738.33.  for  care  under 
CH.XMPL'S.  This  step  should  only  be 
taken  aftor  due  consideration  is  made  of 
the  supplemental/cooperative  care 
policy  addressed  in  §  728.41z). 

|4)  Dependents  of  members  of  NATO 
nations.  When  a  dependent,  as  defined 
in  §  728.41.  of  a  member  of  a  NATO 
nation  requires  care  beyond  the 
capabilities  of  a  facility  and  a  transfer  is 
necessary,  the  commanding  officer  of 
that  facility  may: 

(i)  Arrange  for  transfer  to  another 
USMTF  or  designated  USTF  with 
required  capability  if  either  is  located  in 
an  overlapping  inpatient  catchment  area 
of  the  transferring  facility. 

(ii)  If  the  patient  or  sponsor  agrees. 
arrange  for  transfer  to  the  nearest 
USMTF  or  designated  USTF  with 
required  capability,  regardless  of  its 
location. 

(iii)  Effect  disposition  per  §  728.42(d). 

(5)  Others — (i)  Medical  core.  Section 
34  of  title  24,  United  States  Code, 
provides  that  hospitalization  and 
outpatient  services  may  be  provided 
outside  the  continental  limits  of  the 
United  States  and  in  Alaska  to  officers 
and  employees  of  any  department  or 
agency  of  the  Federal  Government,  to 
employees  of  a  contractor  with  the 
United  States  or  the  contractor's 
subcontractor,  to  dependents  of  such 
persons,  and  in  emergencies  to  such 
other  persons  as  the  Secretary  of  the 
Navy  may  prescribe:  Provided,  such 
services  are  not  otherwise  available  in 
reasonably  accessible  and  appropriate 
non-Federal  facilities.  Hospitalization  of 
such  persons  in  a  naval  MTF  is  further 
limited  by  24  U.S.C.  35  to  the  treatment 
of  acute  medical  and  surgical 
conditions,  exclusive  of  nervous,  mental, 
or  contagious  diseases,  or  those 
requiring  domiciliary  care. 

(ii)  Dental  care.  Section  35  of  title  24 
provides  for  space  available  routine 
dental  care,  other  than  dental  prosthesis 
and  orthodontia,  for  the  categories  of 
individuals  enumerated  in 
§  728.4(bbl(5)(i):  Provided  that  such 
services  are  not  otherwise  available  in 
reasonably  accessible  and  appropriate 
non-Federal  facilities. 

(iii)  Transfer.  Accomplish  transfer  and 
subsequent  treatment  of  individuals  in 
§  728.4|bb)(5)[i]  per  the  provisions  of 
law  enumerated  in  §  728.4(bb)(5)  (i)  and 
(ii). 

(cc)  Verification  of  patient 
eligibility— (\)  DEERS.  (i)  The  Defense 
Enrollment  Eligibility  Reporting  System 


(DEERS)  was  implemented  by 
OPNAVINST  1750.2.  Where  DEERS  has 
been  started  at  naval  medical  and 
dental  treatment  facilities,  commanding 
officers  will  appoint,  in  writing,  a 
DEERS  project  officer  to  perform  at  the 
base  level.  The  project  officer's 
responsibilities  and  functions  include 
coordinating,  executing,  and  maintaining 
base-level  DEERS  policies  and 
procedures;  providing  liaison  with  line 
activities,  base-level  personnel  project 
officers,  and  base-level  public  affairs 
project  officers;  meeting  and  helping  the 
contractor  field  representative  on  site 
visits  to  each  facility  under  the  project 
officer's  cognizance;  and  compiling  and 
submitting  reports  required  within  the 
command  and  by  higher  authority. 

(ii)  Commanding  officers  of  afloat  and 
deployable  units  are  encouraged  to 
appoint  a  unit  DEERS  medical  project 
officer  as  a  liaison  with  the  hospital 
project  officer  providing  services  to 
local  medical  and  dental  treatment 
facilities.  Distribute  notice  of  such 
appointments  to  all  concerned  facilities. 

(iii)  When  a  DEERS  project  officer  has 
been  appointed  by  a  naval  MTF  or  DTF. 
submit  a  message  (report  control  symbol 
MED  632CM2)  to  COMNAVMEDCOM, 
with  information  copies  to  appropriate 
chain  of  command  activities,  no  later 
than  10  October  annually,  and 
situationally  when  changes  occur.  As  a 
minimum,  the  report  will  provide: 

(A)  Name  of  reporting  facility.  If  the 
project  officer  is  responsible  for  more 
than  one  facility,  list  all  such  facilities. 

(B)  Mailing  address  including 
complete  zip  code  (zip  -i-  4)  and  unit 
identification  code  (UlC).  Include  this 
information  for  all  facilities  listed  in 
§728.4(cc)(l)(iii)(A). 

(C)  Name,  grade,  and  corps  of  the 
DEERS  project  officer  designated. 

(D)  Position  title  within  parent  facihty. 

(E)  AUTOVON  and  commercial 
telephone  numbers. 

(2)  DEERS  and  the  identification  card. 
This  subpart  includes  DEERS 
procedures  for  eligibility  verification 
checks  to  be  used  in  conjunction  with 
the  identification  card  system  as  a  basis 
for  verifying  eligibility  for  medical  and 
dental  care  in  USMTFs  and  uniformed 
services  dental  treatment  facilities 
(USDTFs).  For  other  than  emergency 
care,  certain  patients  are  required  to 
have  a  valid  ID  card  in  their  possession 
and,  under  the  circumstances  described 
in  §  728.4(cc)(3),  are  also  required  to 
meet  DEERS  criteria  before  treatment  or 
services  are  rendered.  Although  DEERS 
and  the  ID  card  system  are  interrelated, 
there  will  be  instances  where  a 
beneficiary  is  in  possession  of  an 
apparently  valid  ID  card  and  the  DEERS 
verification  check  shows  that  eligibility 


has  terminated  or  vice  versa.  Eligibility 
verification  via  an  ID  card  does  not 
override  an  indication  of  ineligibility  in 
DEERS  without  some  other  collateral 
documentation.  Dependents  (in 
possession  of  or  without  ID  cards)  who 
undergo  DEERS  checking  will  be 
considered  ineligible  for  the  reasons 
stated  in  §  728.4(cc)(4)(v)  (A)  through 
(G).  For  problem  resolution,  refer 
dependents  of  active  duty  members  to 
the  personnel  support  detachment  (PSD) 
servicing  the  sponsor's  command;  refer 
retirees,  their  dependents,  and  survivors 
to  the  local  PSD. 

(3)  Identification  cards  and 
procedures.  All  individuals,  including 
members  of  uniformed  services  in 
uniform,  must  provide  valid 
identification  when  requesting  health 
benefits.  Although  the  most  widely 
recognized  and  acceptable  forms  of 
identification  are  DD  1173.  DD  2.  Form 
PHS-1866-1.  and  Form  PHS-1866-3 
(Ret),  individuals  presenting  for  care 
without  such  identification  may  be 
rendered  care  upon  presentation  of 
other  identification  as  outlined  in  this 
part.  Under  the  circumstances  indicated, 
the  following  procedures  will  be 
followed  when  individuals  present 
without  the  required  ID  card. 

(i)  Children  Under  10.  Although  a  DD 
1173  (Uniformed  Services  Identification 
and  Privilege  Card)  may  be  issued  to 
children  under  10  years  of  age.  under 
normal  circumstances  they  are  not. 
Accordingly,  certification  and 
identification  of  children  under  10  years 
of  age  are  the  responsibility  of  the 
member,  retired  member,  accompanying 
parent,  legal  guardian,  or  acting 
guardian.  Either  the  DD  1173  issued  the 
spouse  of  a  member  or  former  member 
or  the  identification  card  of  the  member 
or  former  member  (DD  2,  DD  2  (Ret). 
Form  PHS-1865-1.  or  Form  PHS-186o-3 
(Ret))  is  acceptable  for  the  purpose  of 
verifying  eligibility  of  a  child  under  10 
years  of  age. 

(ii)  Indefinite  expiration.  The  fact  thai 
the  word  "indefinite"  may  appear  in  the 
space  for  the  expiration  date  on  a 
member's  card  does  not  lessen  its 
acceptability  for  identification  of  a 
child.  See  §  728.4(cc)(3)(iii)  for 
dependent's  cards  with  an  indefinite 
expiration  date. 

(iii)  Expiration  date.  To  be  valid,  a 
dependent's  DD  1173  must  have  an 
expiration  date.  Do  not  honor  a 
dependent's  DD  1173  with  an  expiration 
date  of  "indefinite".  Furthermore,  such  a 
card  should  be  confiscated,  per 
NAVMILPERSCOMINST  1750.1A,  and 
forwarded  to  the  local  PSD.  The  PSD 
may  then  forward  it  to  the  Commander, 
Naval  Military  Personnel  Command, 
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(NMPC  (641D)/Pers  7312),  Department 
of  the  Navy,  Washington.  DC  20370-5000 
for  investigation  and  final  disposition. 
Render  necessary  emergency  treatment 
to  such  a  person.  The  patient 
administration  department  must 
determine  such  a  patient's  beneficiary 
status  within  30  calendar  days  and 
forward  such  determination  to  the  fiscal 
department.  If  indicated,  billing  action 
for  treatment  will  then  proceed 
following  NAVMED  P-5020. 

(iv)  Without  cards  or  with  expired 
cards.  (A)  When  parents  or  parents-in- 
law  [including  step-parents  and  step- 
parents-in-law)  request  care  in  naval 
MTFs  or  DTFs  without  a  DO  1173  in 
their  possession  or  with  expired  DD 
1173's,  render  care  if  they  or  their 
sponsor  sign  a  statement  that  the 
individual  requiring  care  has  a  valid  ID 
card  or  that  an  application  has  been 
submitted  for  a  renewal  DD  1173.  In  the 
latter  instance,  include  in  the  statement 
the  allegation  that;  (1)  The  beneficiary  is 
dependent  upon  the  service  member  for 
over  one-half  of  his  or  her  support,  and 
(2)  that  there  has  been  no  material 
change  in  the  beneficiary's 
circumstances  since  the  previous 
determination  of  dependency  and 
issuance  of  the  expired  card.  Place  the 
statement  in  the  beneficiary's  medical 
record.  Inform  the  patient  or  sponsor 
that  if  eligibility  is  not  verified  by 
presentation  of  a  valid  ID  card  to  the 
patient  administration  department 
within  30  calendar  days,  the  facility  will 
initiate  action  to  recoup  the  cost  of  care. 
If  indicated,  billing  action  for  the  cost  of 
treatment  will  then  proceed  following 
NAVMED  P-5020. 

(B)  When  recent  accessions,  National 
Guard,  reservists,  or  Reserve  units  are 
called  to  active  duty  for  a  period  greater 
than  30  days  and  neither  the  members 
nor  their  dependents  are  at  yet  in  receipt 
of  their  identification  cards,  satisfactory 
collateral  identification  may  be 
accepted  in  lieu  thereof,  i.e.,  official 
documents  such  as  orders,  along  with  a 
marriage  license,  or  birth  certificate 
w'hich  establish  the  individual's  status 
as  a  dependent  of  a  member  called  to 
duty  for  a  period  which  is  not  specified 
as  30  days  or  less.  For  a  child,  the 
collateral  documentation  must  include 
satisfactory  evidence  that  the  child  is 
within  the  age  limiting  criteria  outlined 
in  §  728.31(b)(4).  An  eligible  dependent's 
entitlement,  under  the  provisions  of  this 
subpart,  starts  on  the  first  day  of  the 
sponsor's  active  service  and  ends  as  of 
midnight  on  the  last  day  of  active 
service. 

(4)  DEERS  checking.  Unless  otherwise 
indicated,  all  DEERS  verification 
procedures  will  be  accomplished  in 


conjunction  with  possession  of  a  valid 
ID  card. 

(i)  Prospective  DEERS  processing — 
(A)  Appointments.  To  minimize 
difficulties  for  MTFs,  DTFs,  and 
patients,  DEERS  checks  are  necessary 
for  prospective  patients  with  future 
appointments  m.ade  through  a  central  or 
clinic  appointment  desk.  'Without 
advance  DEERS  checking,  patients 
could  arrive  at  a  facility  with  valid  ID 
cards  but  may  fail  the  DEERS  check,  or 
may  arrive  without  ID  cards  but  be 
identified  by  the  DEERS  check  as 
eligible.  Records,  including  full  social 
security  numbers,  of  central  and  clinic 
appointment  systems  will  be  passed 
daily  to  the  DEERS  representative  for  a 
prospective  DEERS  check.  This  enables 
appointment  clerks  to  notify  individuals 
with  appointments  of  any  apparent 
problem  with  the  DEERS  or  ID  card 
system  and  refer  those  with  problems  to 
appropriate  authorities  prior  to  the 
appointment. 

(B)  Prescriptions.  Minimum  checking 
requirements  of  the  program  require 
prospective  DEERS  checks  on  all 
individuals  presenting  prescriptions  of 
civilian  providers  (see 
§  728.4(cc)(4)(iv)(D)). 

(ii)  Retrospective  DEERS  processing. 
Pass  daily  logs  (for  walk-in  patients, 
patients  presenting  in  emergencies,  or 
patients  replacing  last  minute 
appointment  cancellations)  to  the 
DEERS  representative  for  retrospective 
batch  processing  if  necessary  for  the 
facility  to  meet  the  minimum  checking 
requirements  in  §  728.4(cc)(4)(iv).  For 
DEERS  processing,  the  last  four  digits  of 
a  social  security  number  are  insufficient. 
Accordingly,  when  retrospective 
processing  is  necessary,  the  full  social 
security  number  of  each  patient  must  be 
included  on  daily  logs. 

(iii)  Priorities.  With  the  following 
initial  priorities,  conduct  DEERS 
eligibility  checks  using  a  CRT  terminal, 
single-number  dialer  telephone,  or  800 
number  access  provided  for  the  specific 
purpose  of  DEERS  checking  to: 

(A)  Determine  whether  a  beneficiary 
is  enrolled. 

(B)  Verify  beneficiary  eligibility. 
Eastablishment  of  eligibility  is  under  the 
cognizance  of  personnel  support 
activities  and  detachments. 

(C)  Identify  any  errors  on  the  data 
base. 

(iv)  Minimum  checking  requirements. 
Process  patients  presenting  at  USMTFs 
and  DTFs  in  the  50  States  for  DEERS 
eligibility  verification  per  the  following 
minimum  checking  requirements. 

(A)  Twenty  five  percent  of  all 
outpatient  visits. 


(B)  One  hundred  percent  of  all 
admissions. 

(C)  One  hundred  percent  of  all  dental 
visits  at  all  DTFs  for  other  than  active 
duty  members,  retired  members,  and 
dependent. 

(7)  Active  duty  members  are  exempt 
from  DEERS  eligibility  verification 
checking  at  DTFs. 

[2]  Retired  members  will  receive  a 
DEERS  vertification  check  at  the  initial 
visit  to  any  DTE  and  annually  thereafter 
at  time  of  treatment  at  the  same  facility. 
To  qualify  for  care  as  a  result  of  the 
annually  performed  verification  check, 
the  individual  performing  the  eligibility 
check  will  make  a  notation  to  this  effect 
on  an  SF  603,  Health  Record— Dental. 
Include  in  the  notation  the  date  and 
result  of  the  check. 

[3]  Dependents  will  have  a  DEERS 
eligibility  verification  check  upon  initial 
presentation  for  evaluation  or  treatment. 
This  check  will  be  valid  for  up  to  30 
days  if.  when  the  check  is  conducted, 
the  period  of  eligibility  requested  is  30 
days.  A  30-day  eligibility  check  may  be 
accomplished  online  or  via  telephone  by 
filling  in  or  requesting  the  operator  to  fill 
in  a  30  day  period  in  the  requested 
treatment  dates  on  the  DEERS  eligibility 
inquiry  screen.  Each  service  or  clinic  is 
expected  to  establish  auditable 
procedures  to  trace  the  date  of  the  last 
eligibility  verification  on  a  particular 
dependent. 

(D)  One  hundred  percent  of  pharmacy 
outpatients  presenting  new  prescriptions 
written  by  a  civilian  provider. 
Prospective  DEERS  checks  are  required 
for  all  patients  presenting  prescriptions 
of  civilian  providers.  A  DEERS  check  is 
not  required  upon  presentation  of  a 
request  for  refill  of  a  prescription  of  a 
civilian  provider  if  the  original 
prescription  was  filled  by  a  USMTT 
within  the  past  120  days. 

(E)  One  hundred  percent  of  all 
individuals  requesting  treatment  without 
a  valid  ID  card  if  they  represent 
themselves  as  individuals  who  are 
eligible  to  be  included  in  the  DEERS 
data  base. 

(v)  Ineligibility  determinations.  When 
a  DEERS  verification  check  is  performed 
and  eligibility  cannot  be  verified  for  any 
of  the  following  reasons,  deny  routine 
nonemergency  care  unless  the 
beneficiary  meets  the  criteria  for  a 
DEERS  eligibility  override  as  noted  in 
§  728.4(cc)(4)(viii). 

(A)  Sponsor  not  enrolled  in  DEERS. 

(B)  Dependent  not  enrolled  in  DEERS. 

(C)  "End  eligibility  date"  has  passed. 
Each  individual  in  the  DEERS  data  base 
has  a  date  assigned  on  which  eligibility 
is  scheduled  to  end. 
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(D)  Sponsor  has  separated  from  active 
duty  and  is  no  longer  entitled  to 
benefits. 

(E)  Spouse  has  a  final  divorce  decree 
from  sponsor  and  is  not  entitled  to 
continued  eligibility  as  a  former  spouse. 

|F1  Dependent  child  is  married. 

(G)  Dependent  becomes  an  active 
tiuty  member  of  a  uniformed  service. 
(.Applies  only  to  CflAMPUS  benefits 
Since  the  former  dependent  becomes 
entitled  to  direct  care  benefits  in  his  or 
her  own  right  as  an  active  duty  member 
and  must  enroll  in  DEERS.) 

(vi)  En!eri;f;ncy  sJtuatJors.  When  a 
physician  deternunes  that  emergency 
care  is  necessary,  initiate  treatment.  If 
admitted  after  emergency  treatment  has 
been  provided,  a  retrospective  DEERS 
check  is  required.  If  an  emergency 
admission  or  emergency  outpatient 
tredtmenf  is  accomplished  for  an 
individual  whose  proof  of  eligibility  is  in 
question,  the  patient  administration 
department  must  determine  the 
individual's  beneficiary  status  within  30 
calendar  days  of  treulment  and  forward 
such  determination  to  the  fiscal 
department.  Eligibility  verifications  will 
normally  consist  of  presentation  of  a 
valid  ID  card  along  with  either  a 
positive  DEERS  check  or  a  DEERS 
override  as  noted  in  §  728.4(cc)(4)(viii).  If 
indicated,  billing  action  for  treatment 
will  then  proceed  per  NAVMED  P-5020. 

(vii)  Eligibility  verification  fur 
nonemergency  care.  When  a  prospective 
patient  presents  without  a  valid  ID  card 
and; 

(A)  DEERS  does  not  verify  eiigibihty. 
d.ny  nonemergency  care.  Care  denial 
v\  ill  only  lie  accomplished  by 
supervisory  personnel  designated  by  the 
commanding  officer. 

(Bj  The  individual  is  on  the  DEERS 
data  base,  do  not  provide  nonemergency 
care  until  a  NAVMED  6320/9, 
Dependent's  Eligibility  for  Medical  Care. 
is  signed  by  the  member,  patient, 
patient's  parent,  or  patient's  legal  or 
acting  guardian.  This  form  attests  the 
fact  that  eligibility  has  been  established 
per  appropriate  directives  and  includes 
the  reason  a  valid  ID  card  is  not  in  the 
prospective  patient's  possession. 
.Apprise  the  aforementioned  responsible 
individual  of  the  provisions  on  the  form 
NA'VMED  6320/9  now  requiring 
presentation  of  a  valid  ID  card  within  30 
calendar  days.  Deny  treatment  or 
admission  in  physician  determined 
nonemergency  situations  of  persons 
refusing  to  sign  the  certification  on  the 
NAVMED  6320/9.  For  persons  rendered 
treatment,  patient  administration 
department  personnel  must  determine 
their  eligibility  status  within  30  calendar 
d.iys  and  forward  such  determination  to 
the  fiscal  department.  If  indicated. 


billing  action  for  treatment  will  then 
proceed  following  NAVMED  P-5020. 

[\m)  DEERS  overrides.  Possession  of 
an  ID  card  alone  does  not  constitute 
sufficient  proof  of  eligibility  when  the 
DEERS  check  does  not  verify  eligibility. 
What  constitutes  sufficient  proof  will  be 
determined  by  the  reason  the  patient 
failed  the  DEERS  check.  For  example, 
groups  most  expected  to  fail  DEERS 
eligibility  checks  are  recent  accession 
members  and  their  dependents.  Guard 
or  Reserve  members  recently  activated 
for  training  periods  of  greater  than  30 
days  and  their  dependents,  and  parents 
and  parents-in-law  with  expired  ID 
cards.  Upon  presentation  of  a  valid  ID 
card,  the  following  are  reasons  to 
"override  "  a  DEERS  check  either 
showing  the  individual  as  ineligible  or 
when  an  individual  does  not  appear  in 
the  DEERS  data  base. 

(A)  DD  1172.  Patient  presents  an 
original  of  a  copy  of  a  DD  1172, 
Application  for  Uniformed  Services 
Identification  and  Privilege  Card,  which 
is  also  used  to  enroll  beneficiaries  in 
DEERS.  If  the  original  is  used,  the 
personnel  support  detachment  (PSD) 
furnishing  the  original  will  list  the 
telephone  number  of  the  verifying  officer 
to  aid  in  verification.  Any  copy 
presented  must  have  an  original 
signature  in  section  III;  printed  name  of 
verifying  officer,  his  or  her  grade,  title, 
and  telephone  number;  and  the  date  the 
copy  was  issued.  For  treatment 
purposes,  this  override  expires  120  days 
from  the  date  issued. 

(B)  Recently  issued  identification 
cards— [1]  DD  1173.  Patient  presents  a 
recently  issued  DD  1173.  Uniformed 
Services  Identification  and  Privilege 
Card.  Exan^les  are  spouses  recently 
married  to  sponsor,  newly  eligible 
stepchildren,  family  members  of 
sponsors  recently  entering  on  active 
duty  for  a  period  greater  than  30  days, 
parents  or  parents-in-law,  and 
unremarried  spouses  recently 
determined  eligible.  For  treatment 
purposes,  this  override  expires  120  days 
from  the  date  issued. 

(2)  Other  iD  Cards.  Patient  presents 
any  of  the  following  ID  cards  with  a 
date  of  issue  within  the  previous  120 
days:  DD  2,  DD  2  (Ret).  Form  PUS  1866- 
1.  or  Form  PHs  1866-3  (Ret).  When  these 
ID  cards  are  used  for  the  purpose  of 
verifying  eligibility  for  a  child,  collateral 
documentation  is  necessary  to  ensure 
the  child  is  actually  the  alleged 
sponsor's  dependent  and  in  determining 
whether  the  child  is  within  the  age 
limiting  criteria  outlined  in 
§  728.31(b)(4). 

(C)  Active  duty  orders.  Patient  or 
sponsor  presents  recently  issued  orders 
to  active  duly  for  a  period  greater  than 


30  days.  Copies  of  such  orders  may  be 
accepted  up  to  120  days  of  their  issue 
date. 

(D)  Newborn  infants.  Newborn  infants 
for  a  period  of  1  year  after  birth 
provided  the  sponsor  presents  a  valid  ID 
card. 

(E)  Recently  expired  ID  cards.  If  the 
DEERS  data  base  shows  an  individual 
as  ineligible  due  to  an  ID  card  that  has 
expired  within  the  previous  120  days 
(shown  on  the  screen  as  "Elig  with  valid 
ID  card"),  care  may  be  rendered  when 
the  patient  has  a  new  ID  card  issued 
within  the  previous  120  days. 

(F)  Sponsor's  duty  station  has  an  FRO 
or  APO  number  or  sponsor  is  stationed 
outside  the  50  United  States.  Do  not 
deny  care  to  bona  fide  dependents  of 
sponsors  assigned  to  a  duly  station 
outside  the  50  United  States  or  assigned 
to  a  duty  station  with  an  FPO  or  APO 
address  as  long  as  the  sponsor  appears 
on  the  DEERS  data  base.  Before 
initiating  nonemergency  care,  request 
collateral  documentation  showing 
relationship  to  sponsor  when  the 
relationship  is  or  may  be  in  doubt. 

(G)  Survivors.  Dependents  of 
deceased  sponsors  when  the  deceased 
sponsor  failed  to  enroll  in  or  have  his  or 
her  dependents  enrolled  in  DEERS.  This 
situation  will  be  evidenced  when  an 
eligibility  check  on  the  surviving  widow 
or  widower  (or  other  dependent)  finds 
that  the  sponsor  does  not  appear  (screen 
shows  "Sponsor  SSN  Not  P'ound  ")  or  the 
survivor's  name  appears  as  the  sponsor 
but  the  survivor  is  not  listed  separately 
as  a  dependent.  In  any  of  these 
situations,  if  the  survivor  has  a  valid  ID 
card,  treat  the  individual  on  the  first 
visit  and  refer  him  or  her  to  the  local 
personnel  support  detachment  for 
correction  of  the  DEERS  data  base.  For 
second  and  subsequent  visits  prior  to 
appearance  on  the  DEERS  data  base, 
require  survivors  to  present  a  DD  1172 
issued  per  §728.4(cc)(4)(viii)(A). 

(H)  Patients  Not  Eligible  for  DEERS 
Enrollment.  [1]  Secretarial  designees  are 
not  eligible  for  enrollment  in  DEERS. 
Their  eligibility  determination  is  verified 
by  the  letter,  on  one  of  the  service 
Secretaries'  letterhead,  of  authorization 
issued. 

(2)  When  it  becomes  necessary  to 
make  a  determination  of  eligibility  on 
other  individuals  not  eligible  for  entry 
on  the  DEERS  data  base,  patient 
administration  department  personnel 
will  obtain  a  determination  from  the 
purported  sponsoring  agency,  if 
appropriate.  When  necessary  to  treat  or 
admit  a  person  who  cannot  otherwise 
present  proof  of  eligibility  for  care  at  the 
expense  of  the  Government,  do  not  deny 
care  based  only  rn  the  fact  that  the 
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individual  is  not  on  the  DEERS  data 
base.  In  such  instances,  follow  the 
procedures  in  NAVMED  P-5020  to 
minimize,  to  the  fullest  extent  possible, 
the  write-off  of  uncollectible  accounts. 

Subpart  B— Members  of  the  Uniformed 
Services  on  Active  Duty 

§  728. 1 1     Eligible  beneficiaries. 

(a)  A  member  of  a  uniformed  service, 
as  defined  in  subpart  A.  who  is  on 
active  duty  is  entitled  to  and  will  be 
provided  medical  and  dental  care  and 
adjuncts  thereto.  For  the  purpose  of  this 
part,  the  following  are  also  considered 
on  active  duty: 

(1)  Members  of  the  National  Guard  in 
active  Federal  service  pursuant  to  a 
■■call"  under  10  U.S.C.  3500  or  8500. 

(2)  Midshipmen  of  the  United  States 
Naval  Academy. 

(3)  Cadets  of  the  United  States 
Military  Academy. 

(4)  Cadets  of  the  Air  Force  Academy. 

(5)  Cadets  of  the  Coast  Guard 
Academy. 

(b)  The  following  categories  of 
personnel  who  are  on  active  duty  are 
entitled  to  and  will  be  provided  medical 
and  dental  care  and  adjuncts  thereto  to 
the  same  extent  as  is  provided  for  active 
duty  members  of  the  Regular  service 
(except  reservists  when  on  active  duty 
for  training  as  delineated  in  §  728.21). 

(1)  Members  of  the  Reserve 
components. 

(2)  Members  of  the  Fleet  Reserve. 

(3)  Members  of  the  Fleet  Marine  Corps 
Reserve. 

(4)  Members  of  the  Reserve  Officers' 
Training  Corps. 

(5)  Members  of  all  officer  candidate 
programs. 

(6)  Retired  members  of  the  uniformed 
services. 

§  728.12    Extent  of  care. 

Members  who  are  away  from  their 
duty  stations  or  are  on  duty  where  there 
is  no  MTF  of  their  own  service  may 
receive  care  at  the  nearest  available 
Federal  MTF  (including  designated 
USTFs)  with  the  capability  to  provide 
required  care.  Care  will  be  provided 
without  regard  to  whether  the  condition 
for  which  treatment  is  required  was 
incurred  or  contracted  in  line  of  duty. 

(a)  All  uniformed  services  active  duty 
members. 

(1)  All  eligible  beneficiaries  covered 
in  this  subpart  are  entitled  to  and  will  be 
rendered  the  following  treatment  and 
services  upon  application  to  a  naval 
MTF  whose  mission  includes  the 
rendering  of  the  care  required.  This 
entitlement  provides  that  when  required 
care  and  services  are  beyond  the 
capabilities  cf  the  facility  to  which  the 


member  applies,  the  commanding  officer 
of  that  facility  will  arrange  for  care  from 
another  USMTF,  designated  USTF,  or 
other  Federal  source  or  will  authorize 
and  arrange  for  direct  use  of 
supplemental  services  and  supplies  from 
civilian  non-Federal  sources  out  of 
operation  and  maintenance  funds. 

(i)  Necessary  hospitalization  and 
other  medical  care. 

(ii)  Occupational  health  services  as 
defined  in  §  728.2(z). 

(iii)  Necessary  prosthetic  devices, 
prosthetic  dental  appliances,  hearing 
aids,  spectacles,  orthopedic  footwear, 
and  other  orthopedic  appliances  (see 
Subpart  H),  When  these  items  need 
repair  or  replacement  and  the  items 
were  not  damaged  or  lost  through 
negligence,  repair  or  replacement  is 
authorized  at  Goverment  expense. 

(iv)  Routine  dental  care. 

(2)  When  a  USMTF,  with  a  mission  of 
providing  the  care  required,  releases  the 
medical  management  of  an  active  duty 
member  of  the  Navy,  Marine  Corps, 
Army,  Air  Force,  or  a  commissioned 
corps  member  of  USPHS  or  NOAA,  the 
resulting  civilian  health  care  costs  will 
be  paid  by  the  referring  facility. 

(3)  The  member's  uniformed  service 
will  be  billed  for  care  provided  by  the 
civilian  facility  only  when  the  referring 
MTF  is  not  organized  nor  authorized  to 
provide  needed  health  care  (see  Part  732 
of  this  chapter  for  naval  members). 
Saturation  of  ser\ice  or  facilities  does 
not  fall  within  this  exception.  When  a 
naval  MTF  retains  medical 
management,  the  costs  of  supplemental 
care  obtained  from  civilian  sources  is 
paid  from  funds  available  to  operate  the 
MTF  which  manages  care  of  the  patient. 
W'hen  it  becomes  necessarv'  to  refer  a 
USPHS  or  NOAA  commissioned  corps 
member  to  a  non-Federal  source  of  care, 
place  a  call  to  the  Department  of  Health 
and  Human  Serv'ices  (DHHS).  Chief, 
Patient  Care  Services  on  (301)  443-1943 
or  FTS  443-1943  if  DHHS  is  to  assume 
financial  responsibility,  Patient  Care 
Services  is  the  sole  source  for  providing 
authorization  for  non-Federal  care  at 
DHHS  expense. 

(b)  Maternity  episode  for  active  duty 
female  members.  A  pregnant  active  duty 
member  who  lives  outside  the  MHSS 
inpatient  catchment  area  of  all  USMTFs 
is  permitted  to  choose  whether  she 
wishes  to  deliver  in  a  closer  civilian 
hospital  or  travel  to  the  USMTF  for 
delivery.  If  such  a  member  chooses  to 
deliver  in  a  naval  MTF.  makes 
application,  and  presents  at  that  facility 
at  the  time  for  delivery,  the  provisions  of 
§  728.12(a)  apply  with  respect  to  the 
furnishing  of  needed  care,  including 
routine  newborn  care  (i.e.,  nursery, 
newborn  examination,  PKU  test,  etc); 


arrangements  for  care  beyond  the 
facility's  capabilities;  or  the  expenditure 
of  funds  for  supplemental  care  or 
services.  Pay  expenses  incurred  for  the 
infant  in  USMTFs  or  civilian  facilities 
(once  the  mother  has  been  admitted  to 
the  USMTF)  from  funds  available  for 
care  of  active  duty  members,  unless  the 
infant  becomes  a  patient  in  his  or  her 
own  right  either  through  an  extension  of 
the  birthing  hospital  stay  because  of 
complications,  subsequent  transfer  to 
another  facility,  or  subsequent 
admission.  If  the  Government  is  to 
assume  financial  responsibility  for: 

(1)  Care  of  pregnant  members  residing 
within  the  MHSS  inpatient  catchment 
area  of  a  uniformed  services  hospital  or 
in  the  inpatient  catchment  area  of  a 
designated  USTF,  such  members  are 
required  to; 

(i)  Make  application  to  that  facility  for 
care,  or 

(ii)  Obtain  authorization,  per  Part  732 
of  this  chapter,  for  delivery  in  a  civilian 
facility. 

(2)  Non-Federal  care  of  pregnant 
members  residing  outside  inpatient 
catchment  areas  of  USMTFs  and  USTFs, 
the  member  must  request  and  receive 
authorization  per  Part  732  of  this 
chapter.  Part  732  of  this  chapter  also 
provides  for  cases  of  precipitious  labor 
necessitating  emergency  care. 
OP.N'AVINST  6000.1,  Management  of 
Pregnant  Servicewomen.  contains 
medical-administrative  guidelines  on 
management  prior  to  admission  and 
after  discharge  from  admission  for 
delivery. 

(c)  Reserve  and  National  Guard 
personnel.  In  addition  to  those  services 
covered  in  §728.12  |a)  and  (b).  Reser\'e 
and  National  Guard  personnel  are 
authorized  the  following  under 
conditions  set  forth.  (See  §  728.25  for 
additional  benefits  for  National  Guard 
personnel.) 

(1)  Personnel  whose  units  have  an 
active  Army  mission  of  manning  missile 
sites  are  authorized  spectacle  inserts  for 
protective  field  masks, 

(2)  Personnel  assigned  to  units 
designated  for  control  of  civil 
disturbances  are  authorized  spectacle 
inserts  for  protective  field  masks  Ml7. 

§  728.13    Application  for  care. 

Possession  of  an  ID  card  (a  green 
colored  DD  2  (with  letter  suffix  denoting 
branch  of  service).  Armed  Forces 
Identification  Card;  a  green  colored  PHS 
186&-1,  Identification  Card,  or  a  red 
colored  DD  2  Res  (Reservists  on  active 
duty  for  training))  alone  does  not 
constitute  sufficient  proof  of  eligibility. 
Accordingly,  make  a  DEERS  check,  per 
§  728,4(cc),  before  other  than  emergency 
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i:dre  is  rendered  to  the  extent  that  may 
be  authorized. 

§  728.14     Pay  patients. 

Care  is  provided  on  a  reimbursable 
b>jsis  to:  Coast  Guard  active  duty 
officers,  enlisted  personnel,  and 
academy  cadets;  Public  Health  Service 
Commissioned  Corps  active  duty 
officers:  and  Commissioned  Corps 
active  duty  officers  of  the  National 
Oceanic  and  Atmospheric 
Administration.  Accordingly,  patient 
administration  personnel  will  initiate 
the  collection  action  process  in  Subpart 
J  in  each  instance  of  inpatient  or 
outpatient  care  provided  to  these 
categories  of  patients. 

Subpart  C— Members  of  Reserve 
Components,  Reserve  Officers' 
Training  Corps,  Navy  and  Marine 
Corps  Officer  Candidate  Programs, 
and  National  Guard  Personnel 

§  728.21     Navy  and  Marine  Corps 
reservists. 

[d]  Svupe.  This  §  728.21  applies  to 
reservists,  as  those  terms  are  defined  in 
§  728.2,  ordered  to  active  duty  for 
training  or  inactive  duty  training  for  30 
days  or  less.  Reservists  serving  under 
orders  specifying  duty  in  excess  of  3<) 
days,  such  as  Sea  and  Air  Mariners 
(SAMS)  while  on  initial  active  duty  for 
training,  will  be  provided  care  as 
members  of  the  Regular  service  per 
subpart  B. 

(b)  Entitlement.  Per  10  U.S.C.  1074a(a), 
reservists  who  incur  or  aggravate  an 
injury,  illness,  or  disease  in  line  of  duty 
while  on  active  duty  for  training  or 
inactive  duty  training  for  a  period  of  30 
days  or  less,  including  travel  to  and 
from  that  duty,  are  entitled  to  medical 
and  dental  care  appropriate  for  the 
treatment  of  that  injury,  disease,  or 
illness  until  the  resulting  disability 
cannot  be  materially  improved  by 
further  hospitalization  or  treatment. 
Care  is  authorized  for  such  an  injury, 
illness,  or  disease  beyond  the  period  of 
training  to  the  same  extent  as  care  is 
authorized  for  members  of  the  Regular 
service  (see  subpart  B)  subject  to  the 
provisions  of  §  728.21(e). 

((  I  Questionable  circumstances.  If  the 
circumstances  are  questionable,  referral 
to  the  O.M.^  or  OD.A  is  appropriate.  If 
necessary,  make  referral  to  the  Naval 
Medical  Command  (MEE>COM-33  for 
medical  and  MEDCOM-06  for  dental)  on 
determinations  of  entitlements. 

(d)  Line  of  duty.  For  the  purpose  of 
providing  treatment  under  laws  entitling 
reservists  to  care,  an  injury,  illness,  or 
disease  which  is  incurred,  aggravated, 
or  becomes  manifest  while  a  reservist  is 
employed  in  the  performance  of  active 


duty  for  training  or  inactive  duty 
training  (including  authorized  leave, 
liberty  and  travel  to  and  from  either 
duty)  will  be  considered  to  have  been 
incurred  in  line  of  duty  (LOD)  unless  the 
condition  was  incurred  as  a  result  of  the 
reservist's  own  misconduct  or  under 
other  circumEtances  enumerated  in  |AG 
Manual,  chapter  VIII.  While  the  LOD 
investigation  is  being  conducted,  such 
reservists  remain  entitled  to  care.  If  the 
investigation  determines  that  the  injury 
or  illness  was  not  incurred  in  line  of 
duty,  the  civilian  humanitarian 
nonindigent  rate  is  applicable  if  further 
care  is  required  in  naval  MTFs.  (See 
DOD  Military  Pay  and  Allowances 
Entitlement  Manual  for  allowable 
constructive  travel  times.) 

(e)  Treatment  and  services 
authorized.  In  addition  to  those  services 
delineated  above,  the  following  may  be 
rendered  under  circumstances  outlined: 

(1)  Prosthetic  devices,  including  dental 
appliances,  hearing  aids,  spectacles,  and 
orthopedic  appliances  that  are  lost  or 
have  become  damaged  during  training 
duty,  not  through  neghgence  of  the 
individual,  may  be  repaired  or  replaced 
at  Government  expense. 

(2)  Reservists  covered  by  this  subpart 
may  be  provided  the  following  only  if 
approved  by  the  appropriate  OMA  or 
OD.^.  or  by  the  Commander,  Naval 
Medical  Command  (MEDCOM-33  for 
medical  and  MEDCOM-06  for  dental) 
prior  to  initiation  of  services. 

(i)  Treatment  for  acute  exacerbations 
of  conditions  that  existed  prior  to  a 
reservist's  period  of  training  duty.  Limit 
care  to  that  necessary  for  the  prevention 
of  pain  or  undue  suffering  until  the 
patient  can  reasonably  return  to  control 
of  the  member's  private  physician  or 
dentist. 

(A)  Remediable  physical  defects  and 
remediable  treatment  for  other 
conditions. 

(B)  Elective  surgery. 

(iij  All  dental  care  other  than 
emergency  treatment  and  that  necessary 
to  correct  an  injury  incurred  in  the  line 
of  duty. 

(f)  Authorization  for  care.  (1) 
Reservists  cov-ered  by  this  subpart  may 
be  provided  inpatient  or  outpatient  care 
during  a  penod  of  training  duty  without 
written  authorization. 

(2)  Except  in  emergencies  or  when 
inpatient  care  initiated  during  a  period 
of  training  duty  e.xtends  beyond  such 
period,  reservists  will  be  required  to 
furnish  written  official  authorization 
from  their  unit  commanding  officer,  or 
higher  authority,  incident  to  receiving 
inpatient  or  outpatient  care  beyond  the 
period  of  training  duty.  The  letter  of 
authorization  will  include  name,  grade 
or  rate,  social  security  number,  and 


organization  of  the  reservist;  type  of 
training  duty  being  performed  or  that 
was  being  performed  when  the 
condition  manifested;  diagnosis  (if 
known);  and  a  statement  that  the 
condition  was  incurred  in  line  of  duty 
and  that  the  reservist  is  entitled  to  care. 
If  the  reservist  has  been  issued  a  notice 
of  eligibility  (NOE)  (Subpart  I),  the  NOE 
may  then  be  accepted  in  lieu  of  the  letter 
of  authorization.  Ulien  authorization 
has  not  been  obtained  beforehand,  care 
may  be  provided  on  a  civilian 
humanitarian  basis  (see  Subpart  G) 
pending  final  determination  of 
eligibility. 

§  728.22    Members  of  other  reserve 
components  of  the  untforroed  services. 

(a)  .Members  of  reserve  components  of 
the  Coast  Guard  may  be  provided  care 
the  same  as  Navy  and  Marine  Corps 
reservists. 

(b)  Members  of  reserve  components  of 
the  Army  and  Air  Force  may  be 
provided  care  in  naval  XfTFs  to  the 
same  extent  that  they  are  eligible  for 
such  care  in  MTFs  of  their  respective 
services.  Consult  current  Army 
Regulation  40-3.  Medical.  Dental,  and 
Veterinary  Care,  or  Air  Force  Regulation 
168-6.  Persons  Authorized  Medical  Care, 
as  appropriate,  for  particular  eligibility 
requirements  or  contact  the  nearest 
appropriate  service  facility. 

(c)  When  the  service  directive 
requires  written  authorization,  obtain 
such  authorization  from  the  reservist's 
unit  commanding  officer  or  other 
appropriate  higher  authority. 

(d)  Naval  MTFs  in  the  United  States 
are  authorized  to  conduct  physical 
examinations  of  and  administer 
immunizations  to  inactive  reserve  Public 
Health  Service  commissioned  officers 
upon  presentation  of  a  written  request 
from  the  Commissioned  Personnel 
Operations  Division.  OP.M/O.AM.  5600 
Fishers  Lane.  RorJcville,  MD  20852. 

§  728.23    Reserve  Officers'  Training  Corps 
(ROTC). 

(a]  Eligible  beneficianes.  (1]  Members 
of  the  Senior  Reserve  Officers'  Training 
Corps  of  the  Armed  Forces  including 
students  enrolled  in  the  4-year  Senior 
ROTC  Program  or  the  2-year  Advanced 
Training  Senior  ROTC  Program. 

(2)  Designated  applicants  for 
membership  in  the  Navy,  Army,  and  Air 
Force  Senior  ROTC  Programs  during 
their  initial  6-weeks  training  period 
(practice  cruises  or  field  training). 

(3)  Medical,  dental,  pharmacy, 
veterinary  or  science  allied  to  medicine 
students  who  are  commissioned  officers 
of  a  reserve  component  of  an  Armed 
Force  who  have  been  admitted  to  and 
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training  in  a  unit  of  a  Senior  Reserve 
Officers'  Training  Corps. 

(b)  Extent  of  care.  (1)  While  attending 
or  en  route  to  or  from  field  training  or 
practice  cruises: 

(i)  Medical  care  for  a  condition 
incurred  without  reference  to  line  of 
duty. 

(ii)  Routine  dental  care. 

(iii)  Prosthetic  devices,  including 
dental  appliances,  hearing  aids, 
spectacles,  and  orthopedic  appliances 
that  have  become  damaged  or  lost 
during  training  duty,  not  through 
negligence  of  the  individual,  may  be 
repaired  or  replaced  as  necessary  at 
government  expense. 

(iv)  Care  of  remediable  physical 
defects,  elective  surgery  or  other 
remediable  treatment  for  conditions  that 
existed  prior  to  a  period  of  training  duty 
are  not  authorized  without  approval 
from  the  appropriate  OMA  or  ODA.  or 
from  the  Commander,  Naval  Medical 
Command  fMEDCOM-33  for  medical 
and  MEDCOM-06  for  dental). 

(v)  Medical  examinations  and 
immunizations. 

(vi)  ROTC  members  are  authorized 
continued  medical  care,  including 
hospitalization,  upon  expiration  of  their 
field  training  or  practice  cruise  period, 
the  same  as  reservists  in  S  728.21(b)  and 
§  728.22. 

(2)  While  attending  a  civilian 
educational  institution: 

(i)  Medical  care  in  naval  MTF8, 
including  hospitalization,  for  a  condition 
incurred  in  line  of  duty  while  at  or 
traveling  to  or  from  a  military 
installation  for  the  purpose  of 
undergoing  medical  or  other 
examinations  or  for  purposes  of  making 
visits  of  observation,  including 
participation  in  service-sponsored 
sports,  recreational,  and  training 
activities. 

(ii)  Medical  examinations,  including 
hospitalization  necessary  for  the  proper 
conduct  thereof. 

(iii)  Required  immunizations, 
including  hospitalization  for  severe 
reactions  therefrom. 

(c)  Authorization.  The  individual's 
commanding  officer  will  prepare  a  letter 
of  authorization  addressed  to  the 
commanding  officer  of  the  MTF 
concerned. 

(d)  ROTC  members  as  beneficiaries  of 
the  Office  of  Workers '  Compensation 
Programs  (bwCP).  Under 
circumstances  described  therein,  render 
care  as  outlined  in  §  728.53  to  members 
of  the  ROTC  as  beneficiaries  of  OWCP. 

§  728.24    Navy  and  Marine  Corps  Office 
Candidate  Programs. 

Members  of  the  Reserve  Officers 
Candidate  Program  and  Platoon  Leaders 


Class  are  entitled  to  the  same  medical 
and  dental  benefits  as  are  provided 
members  of  the  Navy  and  Marme  Corps 
Reserve  Components.  Accordmgly,  the 
provisions  of  §  728.21  are  applicable  for 
such  members.  Additionally,  candidates 
for,  or  persons  enrolled  in  such 
programs  are  authorized  access  to  naval 
MTFs  for  the  purpose  of  conducting 
special  physical  examination  procedures 
which  have  been  requested  by  the 
Commander,  Naval  Medical  Command 
to  determine  their  physical  fitness  for 
appointment  to,  or  continuation  in  such 
a  program.  Upon  a  request  from  the 
individual's  commanding  officer,  the 
officer  in  charge  of  cognizant  Navy  and 
Marine  Corps  recruiting  stations,  or 
officer  selection  officer,  naval  MTFs  are 
authorized  to  admit  such  persons  when, 
in  the  opinion  of  the  cognizant  officer, 
hospitalization  is  necessary  for  the 
proper  conduct  of  the  special  physical 
examinations.  Hospitalization  should  be 
kept  to  a  minimum  and  treatment  other 
than  for  humanitarian  reasons,  except 
as  provided  in  this  part,  is  not 
authorized. 

§  728^5    Army  and  Air  Force  National 
Guard  personnel. 

(a)  Medical  and  dental  care.  Upon 
presentation  of  a  letter  of  authorization, 
render  care  as  set  forth  in  AR  40-3 
(Medical.  Dental,  and  Veterinary  Care) 
and  APR  168-6  (Persons  Authorized 
Medical  Care)  to  members  of  the  Army 
and  Air  Force  National  Guard  who 
contract  a  disease  or  become  ill  in  line 
of  duty  while  on  full-time  .National 
Guard  duty,  (including  leave  and  liberty 
therefrom)  or  while  traveling  to  or  from 
that  duty.  The  authorizing  letter  will 
include  name,  social  security  number. 
grade,  and  organization  of  the  member 
type  and  period  of  duty  in  which 
engaged  (or  in  which  engaged  when  the 
injury  or  illness  occurred):  diagnosis  (if 
known);  and  will  indicate  that  the  injury 
suffered  or  disease  contracted  was  in 
line  of  duty  and  that  the  individual  is 
entitled  to  medical  or  dental  care.  Limit 
care  to  that  appropriate  for  the  injury, 
disease,  or  illness  until  the  resulting 
disability  cannot  be  materially  improved 
by  further  hospitalization  or  treatment, 

(b)  Physical  examinations.  AR  40-3 
and  AFR  168-6  also  authorize  physical 
examinations  for  -National  Guard 
personnel.  Accordingly,  when  requested 
by  an  Army  or  Air  Force  National  Guard 
unit's  commanding  officer,  naval  MTFs 
may  perform  the  requested  physical 
examination  per  the  appropnate  service 
directive,  subject  to  the  availability  of 
space,  facilities,  and  the  capabilities  of 
the  staff. 


Subpart  D — Retired  Members  and 
Dependents  of  the  Unlfonned  Services 

§  728.31     Eligible  beneficiaries  and  health 
t>enefits  authorized. 

(a)  Retired  members  of  the  uniformed 
services.  Retired  members,  as  defined  in 
§  728.21aa),  are  authorized  the  same 
medical  and  dental  benefits  as  active 
duty  members  subject  to  the  availability 
of  space  and  facilities,  capabilities  of 
the  professional  staff,  and  the  priorities 
in  §  728.3.  except  that; 

(1)  Periodic  medical  examinations  for 
members  on  the  Temporary  Disability 
Retired  List,  including  hospitalization  in 
connection  with  the  conduct  thereof, 
will  be  furnished  on  the  same  priority 
basis  as  care  to  active  duty  members. 

(2)  When  vision  correction  is  required, 
one  pair  of  standard  issue  spectacles,  or 
one  pair  of  nonstandard  spectacles,  are 
authorized  when  required  to  satisfy 
patient  needs.  Two  pairs  of  spectacles 
may  be  furnished  only  when 
professionally  determined  to  be 
essential  by  the  examining  officer. 
Military  ophthalmic  laboratories  will  not 
furnish  occupational  type  spectacles, 
such  as  aviation,  industrial  safety. 
double  segment,  and  mask  insert  to 
retired  militan,'  personnel 
(NAVMEDCOMLNST  6610.1  refers). 

(b)  Dependents  of  members  of  former 
members.  Include: 

(1)  The  spouse. 

(2)  The  unremarried  widow. 

(3)  The  unremarried  widower. 

(4)  An  unmarried  legitimate  child, 
including  an  adopted  child  or  a 
stepchild,  who  either — 

(i)  Has  not  passed  his  or  her  21st 
birthday; 

(u)  Is  incapable  of  self-support 
because  of  a  mental  or  physical 
incapacity  that  existed  before  the  21st 
birthday  and  is,  or  was  at  the  time  of  the 
member's  or  former  member  s  death,  in 
fact  dependent  on  the  member  for  over 
one-half  of  his  or  her  support;  or 

(iii)  Has  not  passed  the  23rd  birthday, 
is  enrolled  in  a  full-time  course  of  study 
in  an  institution  of  higher  learning 
approved  by  the  administering  Secretary 
and  is,  or  was  at  the  time  of  the 
member's  or  former  members  death,  in 
fact  dependent  on  the  member  for  over 
one-half  of  his  or  her  support.  (If  such  a 
child  suffers  a  disabling  illness  or  injury 
and  is  unable  to  return  to  school,  the 
child  remains  eligible  for  benefits  until  6 
months  after  the  disability  is  removed, 
or  until  the  23rd  birthday  is  reached. 
whichever  comes  first.) 

(5)  An  unmarried  illegitimate  child  or 
illegitimate  step-child  who  is,  or  was  at 
the  time  of  sponsor's  death,  dependent 
on  the  sponsor  for  more  than  one-half  of 
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his  or  her  support:  residing  with  or  in  a 
home  provided  by  the  sponsor  or  the 
sponsor's  spouse,  as  appHcable,  and  is — 
(i)  Under  21  years  of  age;  or 
(ii)  Twenty-one  years  of  age  or  older 
but  incapable  of  self-support  because  of 
a  mental  or  physical  incapacity  that 
existed  prior  to  the  individual's  21st 
birthday;  or 

(iii)  Twenty-one  or  22  years  of  age  and 
pursuing  a  full-time  course  of  education 
that  is  approved  per  §  728.31(b)(4)(iii). 

(6)  A  parent  or  parent-in-law,  who  is, 
or  was  at  the  time  of  the  member's  or 
former  member's  death,  in  fact 
dependent  on  the  member  for  over  one- 
half  of  such  parent's  support  and 
residing  in  the  sponsor's  household. 

(7)  An  unremarried  former  spouse  of  a 
member  or  former  member  who  does  not 
have  medical  coverage  under  an 
employer-sponsored  health  plan,  and 
who: 

(i)  On  the  date  of  the  final  decree  of 
divorce,  dissolution,  or  annulment,  had 
been  married  to  the  member  or  former 
member  at  least  20  years  during  which 
period  the  member  of  former  member 
performed  at  least  20  years  of  service 
creditable  in  determining  that  member's 
or  former  member's  eligibility  for  retired 
or  retainer  pay.  or  equivalent  pay. 

(ii)  Had  been  married  to  the  member 
of  former  member  at  least  20  years,  at 
least  15  of  which  were  during  the  period 
the  member  of  former  member 
performed  service  creditable  in 
determining  the  member's  eligibility  for 
retired  or  retainer  pay.  or  equivalent 
pay.  The  former  spouse's  sponsor  must 
have  performed  at  least  20  years  of 
service  creditable  in  determining  the 
sponsor's  eligibility  for  retired  or 
retainer  pay,  or  equivalent  pay. 

(A)  Eligibility  for  such  former  spouses 
continue  until  remarriage  if  the  final 
decree  of  divorce,  dissolution,  or 
annulment  occurred  before  1  April  1985. 

(Bl  Eligibility  terminates  the  later  of: 
Either  2  years  from  the  date  of  the  final 
decree  of  divorce,  dissolution,  or 
annulment:  or  1  April  1988  for  such 
former  spouses  whose  final  decree 
occured  on  or  after  1  April  1985. 

(ill)  An  unremarried  former  spouse  of 
a  deceased  member  of  former  member 
who  meets  the  requirements  of 
§  728.31(b)(7)(i)  or  (ii)  may  be  provided 
medical  and  dental  care  as  a  dependent 
when  the  sponsor: 

(A)  Died  before  attaining  age  60. 

(B)  At  the  time  of  death  would  have 
been  eligible  for  retired  pay  under  10 
U.S.C.  1331-1337  except  that  the  sponsor 
was  under  60  years  of  age:  but  the 
former  spouse  is  not  eligible  for  care 
until  the  date  the  sponsor  would  have 
attained  age  60; 


(C)  Whether  or  not  the  sponsor 
elected  participation  in  the  Survivor 
Benefit  Plan  of  10  U.S.C.  1447-1455. 

(c)  Eligibility  factors.  Care  that  may 
be  rendered  to  all  dependents  in  this 
subpart  D  is  subject  to  the  availability  of 
space  and  facilities,  capabilities  of  the 
professional  staff,  and  priorities  in 
§  728.3.  Additionally: 

(1)  Members  of  the  uniformed  services 
must  be  serving  under  orders  specifying 
active  duty  for  more  than  30  days  before 
their  dependents  are  authorized  benefits 
delineated  in  §  728.31(d). 

(2)  A  dependent's  eligibility  begins  on 
the  date  the  member  enters  on  active 
duty  and  ends  as  of  midnight  of  the  date 
the  sponsor's  period  of  active  duty  ends 
for  any  reason  other  than  retirement  or 
death.  Dependents  lose  eligibility  as  of 
midnight  of  the  date  a  member  is 
officially  place  in  a  deserter  status. 
Eligibility  is  restored  on  the  date  a 
deserter  is  returned  to  military  control. 

(3)  A  dependent  (other  than  a  former 
spouse)  of  a  member  or  former  member 
who  died  before  attaining  age  60  and  at 
the  time  of  death — 

(i)  Would  have  been  eligible  for 
retired  pay  under  chapter  67  of  title  10 
U.S.C.  but  for  the  fact  that  the  member 
of  former  member  was  under  60  years  of 
age,  and 

(ii)  Had  elected  to  participate  in  the 
Survivor  Benefit  Plan,  may  not  be 
rendered  medical  or  dental  care  under 
the  sponsor's  entitlement  until  the  date 
on  which  such  member  of  former 
member  would  have  attained  age  60. 

(4)  A  spouse,  not  qualifying  as  a 
former  spouse,  who  is  divorced  from  a 
member  loses  eligibility  for  benefits  as 
of  midnight  of  the  date  the  divorce 
becomes  final.  This  includes  loss  of 
maternity  care  benefits  for  wives  who 
are  pregnant  at  the  time  a  divorce 
becomes  final.  A  spouse  does  not  lose 
eligibility  through  issuance  of  an 
interlocutory  decree  of  divorce  even 
when  a  property  settlement  has  been 
approved  which  releases  the  member 
from  responsibility  for  the  spouse's 
support.  A  spouse's  eligibility  depends 
upon  the  relationship  of  the  spouse  to 
the  member  so  long  as  the  relationship 
of  husband  and  wife  is  not  terminated 
by  a  final  divorce  or  annulment  decree, 
eligibility  continues. 

(5)  Eligibility  of  children  is  not 
affected  by  the  divorce  of  parents 
except  that  a  stepchild  relationship 
ceases  upon  divorce  or  annulment  of 
natural  parent  and  step-parent.  A  child's 
eligibility  for  health  benefits  is  not 
affected  by  the  remarriage  of  the 
divorced  spouse  maintaining  custody 
unless  the  marriage  is  to  an  eligible 
service  member. 


(6)  A  stepchild  relationship  does  not 
cease  upon  death  of  the  member  step- 
parent but  does  cease  if  the  natural 
parent  subsequently  remarries. 

(7)  A  child  of  an  active  duty  or  retired 
member,  adopted  after  that  member's 
death,  retains  eligibility  for  health 
benefits.  However,  the  adoption  of  a 
child  of  a  living  member  (other  than  by  a 
person  whose  dependents  are  eligible 
for  health  benefits  at  USMTFs) 
terminates  the  child's  eligibility. 

(8)  If  a  member's  child  is  married 
before  reaching  age  21  to  a  person 
whose  dependents  are  not  eligible  for 
health  benefits  in  USMTFs,  eligibility 
ceases  as  of  midnight  on  the  date  of 
marriage.  Should  the  marriage  be 
terminated,  the  child  again  becomes 
eligible  for  benefits  as  a  dependent  child 
if  otherwise  eligible. 

(d)  Health  benefits  authorized.  (1) 
Inpatient  care  including  services  and 
supplies  normally  furnished  by  the  MTF. 

(2)  Outpatient  care  and  services. 

(3)  Drugs  (see  chapter  21,  MANMED), 
(i)  Prescriptions  written  by  officers  of 

the  Medical  and  Dental  Corps,  civilian 
physicians  and  dentists  employed  by  the 
Navy,  designated  officers  of  the  Medical 
Service  Corps  and  Nurse  Corps, 
independent  duty  hospital  corpsmen, 
and  others  designated  to  write 
prescriptions  will  be  filled  subject  to  the 
availability  of  pharmaceuticals,  and 
consistent  with  control  procedures  and 
applicable  laws, 

(ii)  Prescriptions  written  by  civilian 
physicians  and  dentists  (non-Navy 
employed)  for  eligible  beneficiaries  may 
be  filled  if: 

(A)  The  commanding  officer  or  CO's 
designee  determines  that  pharmacy 
personnel  and  funds  are  available, 

(B)  The  items  requested  are  routinely 
stocked. 

(C)  The  prescribed  quantity  is  within 
limitations  established  by  the  command. 

(D)  The  prescriber  is  in  the  local  area 
(limits  designated  by  the  commanding 
officer). 

(E)  The  provisions  of  chapter  21, 
MANMED  are  followed  when  such 
services  include  the  dispensing  of 
controlled  substances. 

(4)  Treatment  on  an  inpatient  or 
outpatient  basis  of: 

(i)  Medical  and  surgical  conditions, 
(ii)  Contagious  diseases, 
(iii)  Nervous,  mental,  and  chronic 
conditions. 

(5)  Physical  examinations,  including 
eye  examinations  and  hearing 
evaluations,  and  all  other  tests  and 
procedures  necessary  for  a  complete 
physical  examination. 

(6)  Immunizations. 
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(7)  Maternity  (obstetrical)  and  infant 
care,  routine  care  and  examination  of 
the  newborn  infant,  and  well-baby  care 
for  mothers  and  infants  meeting  the 
eligibility  requirements  of  §  728.31(b).  If 
a  newborn  infant  of  an  unmarried 
dependent  minor  daughter  becomes  a 
patient  in  his  or  her  own  right  after 
discharge  of  the  mother,  classify  the 
infant  as  civilian  humanitarian 
nonindigent  inasmuch  as  S  728.31(b) 
does  not  define  the  infant  as  a 
dependent  of  the  active  duty  or  retired 
service  member.  Therefore,  the  minor 
daughter's  sponsor  (parent)  should  be 
counseled  concerning  the  possibility  of 
Secretarial  designee  status  for  the  infant 
(see  §  728.77). 

(8)  Diagnostic  tests  and  services, 
including  laboratory  and  x-ray 
examinations.  Physical  therapy, 
laboratory,  x-ray,  and  other  ambulatory 
diagnostic  or  therapeutic  measures 
requeted  by  non-Navy  employed 
physicians  may  be  provided  upon 
approval  of  the  commanding  officeror 
designated  department  heads.  Rendering 
of  such  srvices  is  subordinate  to  and 
will  not  unduly  interfere  with  providing 
inpatient  and  outpatient  care  to  active 
duty  personnel  and  others  whose 
priority  to  receive  care  is  equal  to  or 
greater  than  such  dependents.  Ensure 
that  the  release  of  any  information  to 
non-Navy  employed  physicians  is  in 
consonance  with  applicable  provisions 
ofSECNAVINST5211,5C. 

(9)  Family  planning  services  as 
delineated  in  SECNAVINST  6300.2A. 
Abortions,  at  the  expense  of  the 
Government,  may  not  be  performed 
except  where  the  life  of  the  mother 
would  be  endangered  if  the  fetus  were 
carried  to  term. 

(10)  Dental  care  worldwide  on  a  space 
available  basis. 

(11)  Government  ambulance  services, 
surface  or  air.  to  transport  dependents 
to,  from,  or  between  medical  facilities 
when  determined  by  the  medical  officer 
in  charge  to  be  medically  necessary, 

(12)  Home  calls  when  determined  by 
the  medical  officer  in  charge  to  be 
medically  necessary. 

(13)  Artificial  limbs  and  artificial  eyes, 
including  initial  issue,  fitting,  repair, 
replacement,  and  adjustment. 

(14)  Durable  equipment  such  as 
wheelchairs,  hospital  beds,  and 
resuscitators  may  be  issued  on  a  loan 
basis. 

(15)  Orthopedic  aids,  braces,  crutches, 
elastic  stockings,  walking  irons,  and 
similar  aids. 

(16)  Prosthetic  devices  (other  than 
artificial  limbs  and  eyes),  hearing  aids, 
orthopedic  footwear,  and  spectacles  or 
contact  lenses  for  the  correction  of 
ordinary  refractive  error  may  not  be 
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provided  dependents.  These  items, 
however,  may  be  sold  to  dependents  at 
cost  to  the  Government  at  facilities 
outside  the  United  States  and  at  specific 
installations  within  the  United  States 
where  adequate  civilian  facilities  are 
unavailable. 

(17)  Special  lenses  (including 
intraocular  lenses)  or  contact  lenses  for 
those  eye  conditions  which  require  these 
items  for  complete  medical  or  surgical 
management  of  the  condition. 

(18)  One  wig  if  the  individual  has 
alopecia  resulting  from  treatment  of  a 
malignant  disease:  Provided  the 
individual  has  not  previously  received  a 
wig  at  the  expense  of  the  United  States. 

(e)  Dependents  of  reserves.  (1)  A 
dependent,  as  defined  in  §  728.31(b),  of  a 
deceased  member  of  the  Naval  Reserve, 
the  Fleet  Reserve,  the  Marine  Corps 
Reser\-e.  or  the  Fleet  Marine  Corps 
Reserve,  who — 

(i)  Was  ordered  to  active  duty  or  to 
perform  inactive-duty  training  for  any 
period  of  time. 

(ii)  Was  disabled  in  the  line  of  duty 
from  an  injury  while  so  employed,  and 

(iii)  Dies  from  such  a  specific  injury, 
illness,  or  disease  is  entitled  to  the  same 
care  as  provided  for  dependents  in 
§  728.31(c). 

(2)  The  provisions  of  this  subpart  D 
are  not  intended  to  authorize  medical 
and  dental  care  precluded  for 
dependents  of  members  of  Reserve 
components  who  receive  involuntary 
orders  to  active  duty  under  10  U.S.C. 
270b. 

(f)  Unauthorized  care.  In  addition  to 
the  devices  listed  in  §  728.31[d)(16)  as 
unauthorized,  dependents  are  not 
authorized  care  for  elec'ive  correction  of 
minor  dermatological  blemishes  and 
marks  or  minor  anatomical  anomalies. 

§  728.32    App<tcatk>n  for  care. 

Possession  of  an  ID  card  alone  (DD  2 
(Retired).  PHS-1866-3  (Retired),  or  DD 
1173  (Uniformed  Services  Identification 
and  Privilege  Card))  does  not  constitute 
sufficient  proof  of  eligibility. 
Accordingly,  a  DEERS  check  will  be 
instituted  per  §  728.4  fee)  before  medical 
and  dental  care  may  be  rendered  except 
in  emergencies.  When  required  inpatient 
or  outpatient  care  is  beyond  the 
capabilities  of  the  naval  NfTF,  the 
provisions  of  §  728,34  apply.  When 
required  inpatient  care  cannot  be 
rendered  and  a  decision  is  made  to 
disengage  a  CHAMPUS-eligible 
beneficiary,  the  provisions  of  §  728.33 
apply. 

§  728.33    NonavallaWltty  statement  (DD 
1251). 

(a)  General.  Per  DODINST  6015.19  of 
26  Nov.  1984,  the  following  guidelines 


are  effective  as  of  1  Jan.  1985.  All 
previously  issued  Nonavailability 
Statement  guidelines  and  reporting 
requirements  are  superseded. 

(b)  Applicability.  The  following 
provisions  are  applicable  to 
nonemergency  inpatient  care  only.  A  DD 
1251  is  not  required: 

(1)  For  emergency  care  (see 
§  728.33(d)(1)). 

(2)  When  the  beneficiary  has  other 
insurance  (including  Medicare)  that 
provides  primary  coverage  for  a  covered 
service. 

(3)  For  medical  services  that 
CHAMPUS  clearly  does  not  cover. 

ic)  Reasons  for  issuance.  DD  1251  s 
may  be  issued  for  only  the  following 
reasons: 

(1)  Proper  facilities  are  not  available. 

(2)  Professional  capability  is  not 
available. 

(3)  It  would  be  medically 
inappropriate  (as  defined  m  §  728.2(u)) 
to  require  the  beneficiary  to  use  the 
USMTF  and  the  attending  physician  has 
specific  prior  approval  from  the  facility's 
commanding  officer  or  higher  authority 
to  make  such  determination 

(i)  Issuance  for  this  reason  should  be 
restricted  to  those  instances  when 
denial  of  the  DD  1251  could  result  in  a 
significant  risk  to  the  health  of  any 
patient  requiring  any  clinical  specialty. 

(ii)  Issuing  authorities  have 
discretionary  authority  to  evaluate  each 
situation  and  issue  a  DD  1251  under  the 
"medically  inappropriate"  reason  if: 

(A)  In  consideration  of  individual 
medical  needs,  personal  constraints  on 
an  individual's  ability  to  get  to  the 
USMTF  results  in  an  unreasonable 
limitation  on  that  individual's  ability  to 
get  required  medical  care,  and 

(B)  The  issuing  authority  determines 
that  obtaining  care  from  a  civilian 
source  selected  by  the  individual  would 
result  in  significantly  less  limitations  on 
that  individual's  ability  to  get  required 
medical  care  than  would  result  if  the 
individual  was  required  to  obtain  care 
from  a  USMTF. 

(C)  A  beneficiary  is  in  a  travel  status. 
The  commanding  officer  of  the  first 
facility  contacted,  in  either  the 
beneficiary's  home  catchment  area  or 
the  catchment  area  where  hospital  care 
was  obtained,  has  this  discretionary 
authority.  Travel  in  this  instance  means 
the  beneficiary  is  temporarily  on  a  trip 
away  from  his  or  her  permanent 
residence.  The  reason  the  patient  is 
traveling,  the  distance  involved  in  the 
travel,  and  the  time  away  from  the 
permanent  residence  is  not  critical  to 
the  principle  inherent  in  the  policy.  The 
issuing  officer  to  whom  the  request  for  a 
Nonavailability  Statement  is  made 


should  reasonably  determine  that  the 
trip  was  not  made,  and  the  civilian  care 
is  not  (was  not)  obtamed.  with  the 
primary  intent  of  avoidmg  use  of  a 
USMTF  or  USTF  serving  the 
beneficiary's  home  area. 

(d)  Guidelines  for  issuing — (1) 
Emergency  care.  Emergency  care  claims 
do  not  require  an  NAS;  however,  the 
nature  of  the  service  or  care  must  be 
certified  as  an  emergency  by  the 
attending  physician,  either  on  the  claim 
form  or  in  a  separate  signed  and  dated 
statement.  Otherwise,  a  DD  1251  is 
required  by  CHAMPUS-eligible 
beneficiaries  who  are  subject  to  the 
provisions  of  §  728.33. 

(2)  Emergency  maternity  care.  Unless 
substantiated  by  medical  documentation 
and  review,  a  maternity  admission 
would  not  be  deemed  as  an  emergency 
since  the  fact  of  the  pregnancy  would 
have  been  established  well  in  advance 
of  the  admission.  In  such  an  instance, 
the  beneficiary  would  have  had 
sufficient  opportunity  to  obtain  a  DD 
1251  if  required  in  her  residence 
catchment  area. 

(3)  Newborn  infant(s)  remaining  in 
hospital  after  discharge  of  mother.  A 
newborn  infant  remaining  in  the 
hospital  continuously  after  discharge  of 
the  mother  does  not  require  a  separate 
DD  1251  for  the  first  15  days  after  the 
mother  is  discharged.  Claims  for  care 
beyond  this  15-day  limitation  must  be 
accompanied  by  a  valid  DD  1251  issued 
in  the  infant's  name.  This  is  due  to  the 
fact  that  the  infant  becomes  a  patient  in 
his  or  her  own  right  (the  episode  of  care 
for  the  infant  after  discharge  of  the 
mother  is  not  considered  part  of  the 
initial  reason  for  admission  of  the 
mother  (delivery),  and  is  therefore 
considered  a  separate  admission  under 
a  different  diagnosis). 

(4)  Cooperative  care  program.  'When  a 
DD  2161,  Referral  for  Civilian  Medical 
Care,  is  issued  for  inpatient  care  in 
connection  with  the  Cooperative  Care 
Program  (§  728.4(z)(5)(iv))  for  care  under 
CHAMPUS.  a  DD  1251  must  also  be 
issued, 

(5)  Beneficiary  responsibilities. 
Beneficiaries  are  responsible  for 
determining  whether  an  NAS  is 
necessary  in  the  area  of  their  residence 
and  for  obtaining  one.  if  required,  by 
first  seeking  nonemergency  inpatient 
care  in  the  USMTF  or  USTF  serving  the 
catchment  area.  Beneficiaries  cannot 
avoid  this  requirement  by  arranging  to 
be  away  from  their  residence  when 
nonemergency  inpatient  care  is 
obtained,  e.g..  staying  with  a  relative  or 
traveling.  Individuals  requiring  an  NAS 
because  they  reside  in  the  inpatient 
catchment  area  of  a  USMTF  or  USTF 
also  require  an  NAS  for  nonemergency 


care  received  while  away  from  their 
inpatient  catchment  area. 

(e)  Issuing  authority.  Under  the 
direction  of  the  Commander,  Naval 
Medical  Command,  exercised  through 
commanders  of  naval  geographic 
medical  commands,  naval  MTFs  will 
issue  Nonavailability  Statements  only 
when  care  required  is  not  available  from 
the  naval  MTF  and  the  beneficiary's 
place  of  residence  is  within  the 
catchment  area  (as  defined  in  §  728.2(d)) 
of  the  issuing  facility  or  as  otherwise 
directed  by  the  Secretary  of  Defense. 
When  the  facility's  inpatient  catchment 
area  overlaps  the  inpatient  catchment 
area  of  one  or  more  other  USMTFs  or 
USTFs  with  inpatient  capability  and  the 
residence  of  the  beneficiary  is  within  the 
same  catchment  area  of  one  or  more 
other  USMTFs  or  USTFs  with  inpatient 
capability,  the  issuing  authority  will: 

(1)  Determine  whether  required  care  is 
available  at  any  other  USMTFs  or 
USTFs  whose  inpatient  catchment  area 
overlaps  the  beneficiary's  residence.  If 
care  is  available,  refer  the  beneficiary  to 
that  facility  and  do  not  issue  a  DD  1251. 

(2)  Implement  measures  ensuring  that 
an  audit  trail  related  to  each  check  and 
referral  is  maintained,  including  the 
check  required  before  retroactive 
issuance  of  a  DD  1251  as  delineated  in 

§  728.33(g).  When  other  than  written 
communication  is  made  to  ascertain 
capability,  make  a  record  in  the  log 
required  in  §  728.33(h)  that  "Telephonic 
(or  other)  determination  was  made  on 
(date)  that  required  care  was  not 
available  at  (name  of  other  USMTF(s)  or 
USTF(s)  contacted)".  The  individual 
ascertaining  this  information  will  sign 
this  notation. 

(3)  Once  established  that  a  DD  1251  is 
authorized  and  will  be  issued,  the 
following  will  apply: 

(i)  Do  not  refer  patients  to  a  specific 
source  of  care. 

(ii)  Nonavailability  Statements  issued 
at  commands  outside  the  United  States 
are  not  valid  for  care  received  in 
facilities  located  within  the  United 
States.  Statements  issued  within  the 
United  States  are  not  valid  for  care 
received  outside  the  United  States. 

(iii)  The  issuing  authority  will: 

(A)  If  capability  permits,  prepare  a  DD 
1251  via  the  automated  application  of 
DEERS.  Where  this  system  is 
operational,  it  provides  for  transmitting 
quarterly  reports  to  the  Office  of  the 
Assistant  Secretary  of  Defense  for 
Health  Affairs  (OASD(HA))  by 
electronic  means.  System  users  should 
refer  to  their  DEERS/NAS  Users  Manual 
for  specific  guidance  on  the  use  of  the 
automated  system.  At  activities  where 
the  DEER/NAS  automated  system  is  not 
operational,  prepare  each  DD  1251  per 


instructions  on  the  reverse  of  the  form. 
After  completion,  if  authorized  by  the 
facility  CO.  the  issuing  authority  will 
sign  the  DD  1251.  Give  a  copy  to  the 
patient  for  presentation  to  a 
participating  civilian  provider,  or  for 
submission  with  the  claim  of  a 
nonparticipating  provider.  Retain  a  copy 
for  the  issuing  activity's  records.  Retain 
the  original  for  subsequent  transmittal 
to  the  Naval  Medical  Data  Services 
Center  per  §728.33(j). 

(B)  Explain  to  the  patient  or  other 
responsible  family  member  the  validity 
period  of  the  DD  1251  (see  §  728.33(f)). 

(C)  Ensure  that  beneficiaries  are 
clearly  advised  of  the  cost-sharing 
provisions  of  CHAMPUS  and  of  the  fact 
that  the  issuance  of  a  Nonavailability 
Statement  does  not  imply  that 
CHAMPUS  will  allow  any  and  all  costs 
incurred  through  the  use  of  the  DD  1251. 
The  issuance  of  a  DD  1251  indicates 
only  that  care  requested  is  not  available 
at  a  USMTF  or  USTF  serving  the 
beneficiary's  residence  inpatient 
catchment  area. 

(D)  Review,  with  the  patient  or 
responsible  family  member,  instructions 
1  through  6  on  the  face  of  the  DD  1251 
and  have  the  patient  or  responsible 
family  member  sign  acknowledgement 
that  such  review  has  been  made  and  is 
understood, 

(E)  Advise  recipients  that  CHAMPUS 
fiscal  intermediaries  may  deny  claims  of 
individuals  who  are  not  enrolled  in  the 
Defense  Enrollment  Eligibility  Reporting 
System  (DEERS). 

(f)  Validity  period.  DD  1251's  issued 
for: 

(1)  Other  than  maternity  care  are 
valid  for  a  hospital  admission  occurring 
within  30  days  of  issuance  and  remain 
valid  from  the  date  of  admission  until  15 
days  after  discharge  from  the  facility 
rendering  inpatient  care.  This  allows  for 
any  follow-on  treatment  related  directly 
to  the  original  admission. 

(2)  Maternity  episodes  are  valid  if 
outpatient  of  inpatient  treatment  related 
to  the  pregnancy  is  initiated  within  30 
days  of  its  issuance.  They  remain  valid 
for  care  of  the  mother  through 
termination  of  the  pregnancy  and  for  42 
days  thereafter  to  allow  for  postnatal 
care  to  be  included  in  the  maternity 
episode.  (See  §  728.33(d)(3)  for  the 
validity  period  of  DD  1251's  for  infants 
remaining  after  discharge  of  the  mother.) 

(g)  Retroactive  issuance.  Issue 
Nonavailability  Statements  retroactively 
only  if  required  care  could  not  have 
been  rendered  in  a  USMTF  or  USTF  as 
specified  in  §  728.33(e)  at  the  time 
services  were  rendered  in  the  civilian 
sector.  At  the  time  a  retroactive 
issuance  is  requested,  the  facility 
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receiving  the  request  will  dett>rmine 
whether  capability  existed  at  the 
USMTF  or  USTF  serving  the  inpatient 
catchment  area  wherein  the  beneficiary 
resides  (resided)  or  at  any  of  the 
facilities  in  the  overlapping  area 
described  in  §  728.33(e).  While  the  date 
of  service  will  be  recorded  on  the  DD 
1251,  send  the  retained  original  to  the 
Naval  Medical  Data  Services  Center 
along  with  others  issued  during  the 
week  of  issuance  {§  728.33(j)  refers). 

(h)  Annotating  DD  1251  s.  Before 
issuance,  annotate  each  DD  1251  per  the 
instructions  for  completion  on  the 
reverse  of  the  form.  DD  1251's  issued 
under  the  CO's  discretionary  authority 
for  the  "medically  inappropriate  reason 
(§  728.33(c)(3)(ii))  will  be  annotated  in 
the  remarks  section  documenting  the 
special  circumstances  necessitating 
issuance,  the  name  and  location  of  the 
source  of  care  selected  by  the 
beneficiary,  and  approximate  distance 
from  the  source  selected  to  the  nearest 
USMTF  or  USTT  with  capability  (see 
instruction  number  2  on  the  reverse  of 
the  DD  1251).  Establish  and  maintain  a 
consecutively  numbered  log  to  include 
for  each  individual  to  whom  a  DD  1251 
is  issued: 

(1)  Patient's  name  and  identifying 
data. 

(2)  The  facility  unique  NAS  number 
(block  number  1  on  the  DD  1251). 

(i)  Appeal  procedures.  Beneficiaries 
may  appeal  the  denial  of  their  request 
for  a  DD  1251.  This  procedure  consists 
of  four  levels  within  Navy,  any  one  of 
which  may  terminate  action  and  order 
issuance  of  a  Nonavailability  Statement 
if  deemed  warranted: 

(1)  The  first  level  is  the  chief  of 
service,  or  director  of  clinical  services  if 
the  chief  qf  service  is  the  cognizant 
authority  denying  the  beneficiary's 
original  request. 

(2)  The  second  level  is  the 
commanding  officer  of  the  naval  MTF 
denying  the  issuance.  Where  the  appeal 
is  denied  and  denial  is  upheld  at  the 
commanding  officer's  level,  inform 
beneficianes  that  their  appeal  may  be 
forwarded  to  the  geographic  commander 
having  jurisdictional  authority. 

(3)  The  third  level  is  the  appropriate 
geographic  commander,  if  the  appeal  is 
denied  at  this  level,  inform  beneficiaries 
that  their  appeal  may  be  forwarded  to 
the  Commander,  Naval  Medical 
Command,  Washington,  DC  20372-5120. 

(4)  The  Commander,  Naval  Medical 
Command,  the  fourth  level  of  appeal, 
will  evaluate  all  documentation 
submitted  and  arrive  at  a  decision.  The 
beneficiary  will  be  notified  in  writing  of 
this  decision  and  the  reasons  therefor. 

(j)  Data  collection  and  n^porting.  Do 
not  issue  the  original  of  each  DD  1251 


prepared  at  activities  where  the  DEER/ 
NAS  automated  system  is  not 
operational.  Send  the  retained  originals 
to  the  Com^manding  Officer,  Naval 
Medical  Data  Services  Center  (Code- 
03).  Bethesda,  MD  20814-5066  for 
reporting  under  report  control  symbol 
DD-HA  (Q)  1463(6320). 

§  728.34     Care  beyond  the  capabilities  of  a 
naval  MTF 

When  either  during  initial  evaluation 
or  during  the  course  of  treatment  of  an 
individual  authorized  care  in  this 
subpart,  a  determination  is  made  that 
required  care  or  services  are  beyond  the 
capability  of  the  naval  MTF.  the 
provisions  of  §  728.4(z)(2)  apply. 

§  728.35    Coordination  of  benefits— third 
party  payers. 

Title  10  U.S.C,  1095  directs  the 

services  to  collect  from  third-party 
payers  the  reasonable  costs  of  inpatient 
hospital  care  incurred  by  the  United 
States  on  behalf  of  retirees  and 
dependents.  Naval  hospital  collection 
agents  have  been  provided  instructions 
relative  to  this  issue  and  are  responsible 
for  initiating  claims  to  third-party  payers 
for  the  cost  of  such  care.  Admission 
office  personnel  must  obtain  insurance, 
medical  service,  or  health  plan  (third- 
party  payer)  information  from  retirees 
and  dependents  upon  admission  and 
forward  this  information  to  the 
collection  agent. 

§  728.36     Pay  patients. 

Care  is  provided  on  a  reimbursable 
basis  to  retired  Coast  Guard  officers  and 
enlisted  personnel,  retired  Public  Health 
Service  Commissioned  Corps  officers, 
retired  Commissioned  Corps  officers  of 
the  National  Oceanic  and  Atmospheric 
Administration,  and  to  the  dependents 
of  such  personnel.  Accordingly,  patient 
administration  personnel  will  follow  the 
provisions  of  subpart  J  to  initiate  the 
collection  action  process  when  inpatient 
or  outpatient  care  is  provided  to  these 
categories  of  beneficiaries. 

Subpart  E— Members  of  Foreign 
Military  Services  and  Their 
Dependents 

§728.41     General  provisions. 

(a)  Dependent.  As  used  in  this 
subpart,  the  term  "dependent"  denotes  a 
person  who  bears  one  of  the  following 
relationships  to  his  or  her  sponsor: 

(1)  A  wife. 

(2)  A  husband  if  dependent  on  his 
sponsor  for  more  than  one-half  of  his 
support. 

(3)  An  unmarried  legitimate  child, 
including  an  adopted  or  stepchild  who  is 
dependent  on  the  sponsor  for  over  one- 


half  of  his  or  her  support  and  who 
either: 

(i)  Has  not  passed  the  21st  birthday; 

01 

(ii)  Is  incapable  of  self-support  due  to 
a  physical  or  mental  incapacity  that 
existed  prior  to  reaching  the  age  of  21:  or 

(iii)  Has  not  passed  the  23rd  birthday 
and  is  enrolled  in  a  full-time  course  of 
study  in  an  accredited  institution  of 
higher  learning. 

(b)  Transfer  to  naval  \lTFs  in  the 
United  States.  Do  not  transfer  personnel 
covered  in  this  subpart  to  the  United 
States  solely  for  the  purpose  of 
obtaining  medical  care  at  naval  MTFs. 
Consideration  may  be  given  however,  in 
special  circumstances  following  laws  of 
humanity  or  principles  of  international 
courtesy.  Transfer  to  naval  MTFs  in  the 
United  States  of  such  persons  located 
outside  the  United  States  requires 
approval  of  the  Secretary  of  the  Na\  > 
Naval  commands,  therefore,  should  not 
commit  the  Navy  by  a  promise  of 
treatment  in  the  United  States,  Appro\al 
generally  will  not  be  granted  for 
treatment  of  those  who  suffer  from 
incurable  afflictions,  who  require 
excessive  nursing  or  custodial  care,  or 
those  who  have  adequate  facilities  in 
their  own  countrv'.  When  a  request  is 
received  concerning  transfer  for 
treatment  at  a  naval  MTF  in  the  United 
States,  the  following  procedures  appt>: 

(1)  Forward  the  request  to  the  Chief  of 
Naval  Operations  (0P-€1),  with  a  copy 
to  the  Commander.  Naval  .Medical 
Command,  Washington.  DC  20372-5120 
for  administrative  processing.  Include; 

(i)  Patient's  full  name  and  grade  or 
rate  (if  dependent,  the  sponsor's  name 
and  grade  or  rate  also). 

(ii)  Countn,'  of  which  a  citizen. 

(iii)  Results  of  coordination  with  the 
chief  of  the  diplomatic  mission  of  the 
country  involved. 

(iv)  Medical  report  giving  the  history, 
diagnosis,  clinical  findings,  results  of 
diagnostic  tests  and  procedures,  and  all 
other  pertinent  medical  information, 

(v)  Availability  or  lack  thereof  of 
professional  skills  and  adequacy  of 
facilities  for  treatment  in  the  members 
own  country. 

(vi)  Who  will  assume  financial 
responsibility  for  costs  of 
hospitalization  and  travel. 

(2)  The  Chief  of  Naval  Operations 
(OP-61)  will,  if  appropriate,  obtain  Slate 
Department  clearance  and  guidance  and 
advise  the  Secretary  of  the  Navy 
accordingly.  The  Commander.  Naval 
Medical  Command  will  furnish  the  Chief 
of  Naval  Operations  information  and 
recommendations  relative  to  the 
medical  aspects  and  the  name  of  the 
naval  MTF  with  the  capability  to 
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provide  required  care.  If  approved,  the 
Chief  of  Naval  Operations  will  furnish, 
through  the  chain  of  command,  the 
commanding  officer  of  the  designated 
naval  MTF  authorization  for  admission 
of  the  beneficiary  for  treatment. 

§728.42    NATO. 

(a)  NATO  SOFA  nations.  Belgium. 
Canada,  Denmark,  Federal  Republic  of 
Germany,  France,  Greece.  Iceland,  Italy, 
Luxembourg,  the  Netherlands,  Norway, 
Portugal,  Spain.  Turkey,  the  United 
Kingdom,  and  the  United  States. 

(b)  Beneficiaries.  The  following 
personnel  are  beneficiaries  under  the 
conditions  set  forth. 

(1)  Members  of  NATO  military 
services  and  their  dependents.  Military 
personnel  of  NATO  nations,  who,  in 
connection  with  their  official  duties,  are 
stationed  in  or  passing  through  the 
United  States,  and  their  dependents 
residing  in  the  United  States  with  the 
sponsor  may  be  provided  care  in  naval 
MTFs  to  the  same  extent  and  under  the 
same  conditions  as  comparable  U.S. 
uniformed  services  personnel  and  their 
dependents.  Accordingly,  the  provisions 
of  S  728.12  are  applicable  to  military 
personnel  and  §  728.31(d)  through 

§  728.34  to  accompanying  dependents. 

(2)  Military  ships  and  aircraft 
personnel.  Crew  and  passengers  of 
visiting  military  aircraft  and  crews  of 
ships  of  NATO  nations  which  land  or 
come  into  port  at  NATO  or  U.S.  military 
airfields  or  ports  within  NATO 
countries. 

(3]  NATO  liaison  officers.  In  overseas 
areas,  liaison  officers  from  NATO  Army 
Forces  or  members  of  a  liaison 
detachment  from  such  a  Force. 

(c)  Application  for  care.  Military 
personnel  of  NATO  nations  stationed  in 
the  United  States  and  their  dependents 
will  present  valid  Uniformed  Services 
Identification  and  Privilege  Cards  (DD 
1173)  when  applying  for  care.  For  other 
eligible  persons  passing  through  the 
United  States  on  official  business  and 
those  enumerated  in  §  728.42(b)  (2)  and 
(3),  orders  or  other  official  identification 
may  be  accepted  in  lieu  of  the  DD  1173. 

(d)  Disposition.  When  it  becomes 
necessary  to  return  individuals  to  their 
home  country  for  medical  reasons,  make 
immediate  notification  to  the  NATO  unit 
sponsoring  the  member  or  dependent's 
sponsor.  Include  all  pertinent 
information  regarding  the  physical  and 
mental  condition  of  the  individual 
concerned.  Following  are  details  of 
agreements  among  the  Armed  Forces  of 
NATO,  CENTO,  and  SEATO  Nations  on 
procedures  for  disposition  of  allied 
country  patients  by  DOD  medical 
mstallations. 


(1)  Transfer  of  patients,  (i)  The 
patient's  medical  welfare  must  be  the 
paramount  consideration.  When 
deciding  upon  transfer  of  a  patient,  give 
due  consideration  to  any  increased 
medical  hazard  which  the  transfer  might 
involve. 

(ii)  Arrangements  for  disposition  of 
patients  should  be  capable  of  being 
implemented  by  existing  organizations. 
Consequently,  no  new  establishment 
should  be  required  specially  for  dealing 
with  the  transferring  of  allied  casualties. 

(iii)  Transfer  patients  to  their  own 
national  organization  at  the  earliest 
practicable  opportunity  consistent  with 
the  observance  of  principles  established 
in  5  728.42(d)(1)  (i)  and  (ii)  and  under 
any  of  the  following  conditions: 

(A)  When  a  medical  facility  of  their 
own  nation  is  within  reasonable 
proximity  of  the  facility  of  the  holding 
nation. 

(B)  When  the  patient  is  determined  to 
require  hospitalization  in  excess  of  30 
days. 

(C)  Where  there  is  any  question  as  to 
the  ability  of  the  patient  to  perform  duty 
upon  release  from  the  MTF. 

(iv)  The  decision  as  to  whether  a 
patient,  other  tfian  one  requiring  transfer 
under  $  728.42(d)(l)(iii),  is  fit  for  release 
from  the  MTF  is  the  responsibility  of  the 
facility's  commanding  officer. 

(v)  All  clinical  documents,  to  include 
x-rays,  relating  to  the  patient  will 
accompany  such  patients  on  transfer  to 
their  own  national  organization. 

(vi)  The  decision  of  suitability  for 
transfer  and  the  arrangements  for 
transfer  will  be  the  responsibility  of  the 
holding  nation. 

(vii)  Final  transfer  channels  should  be 
arranged  by  local  liaison  before  actual 
movement. 

(viii)  Patients  not  suitable  for  transfer 
to  their  own  national  organization  must 
be  dealt  with  for  treatment  and 
disposition  purposes  as  patients  of  the 
holding  nation  until  they  are  transferred, 
i.e..  they  will  be  dealth  with  in  military 
hospitals,  military  medical  installations, 
or  in  civilian  hospitals  that  are  part  of 
the  military  medical  evacuation  system 
of  the  holding  nation. 

(2)  Classification  of  patients.  Different 
channels  for  disposition  will  be  required 
for  the  following  two  types  of  patients: 

(i)  Patients  not  requiring  admission. 
Patients  not  requiring  admission  to  an 
MTF  will  be  returned  to  their  nearest 
national  unit  under  arrangements  to  be 
made  locally. 

(ii)  Patients  admitted  to  medical 
installations.  All  such  patients  will  be 
dealth  with  per  §  728.42(d)(1). 

(e)  Care  authorized  outside  the  48 
contiguous  United  States.  Major 
overseas  commanders  may  authorize 


care  in  naval  MTFs  subject  to  the 
availability  of  space,  facilities,  and  the 
capabilities  of  the  professional  staff  in 
emergency  situations  only.  Provided,  the 
required  care  cannot  reasonably  be 
obtained  in  medical  facilities  of  the  host 
country  or  in  facilities  of  the  patient's 
own  country,  or  if  such  facilities  are 
inadequate.  Provide  hospitalization  only 
for  acute  medical  and  surgical 
conditions,  exclusive  of  nervous,  mental, 
or  contagious  diseases  or  those  requiring 
domiciliary  care.  Administer  dental 
treatment  only  as  an  adjunct  to 
authorized  inpatient  care.  Do  not 
include  dental  prostheses  or 
orthodontia.  • 

§  728.43    Members  of  other  foreign  military 
services  and  their  dependents. 

(a)  Foreign  military  service  members. 
For  the  purpose  of  }  728.43,  members  of 
foreign  military  ser\aces  include  only: 

(1)  Military  personnel  carried  on  the 
current  Diplomatic  List  (Blue)  or  on  the 
List  of  Employees  of  Diplomatic 
Missions  (White)  published  by  the 
Department  of  State. 

(2)  Military  personnel  assigned  or 
attached  to  United  States  military  units 
for  duty;  military  personnel  on  foreign 
military  supply  missions  accredited  to 
and  recognized  by  one  of  the  military 
departments;  and  military  personnel  on 
duty  in  the  United  States  at  the 
invitation  of  the  Secretary  of  Defense  or 
one  of  the  military  departments.  For  the 
purpose  of  §  728.43,  members  of  foreign 
Security  Assistance  Training  Programs 
(SATP)  and  Foreign  Military  Sales 
(FMS)  are  not  included  (see  §  728.44). 

(3)  Foreign  military  personnel 
accredited  to  joint  United  States  defense 
boards  or  commissions  when  stationed 
in  the  United  States. 

(4)  Foreign  military  personnel  covered 
in  agreements  entered  into  by  the 
Secretary  of  State,  Secretary  of  Defense, 
or  one  of  the  military  departments  to 
include,  but  not  limited  to.  United 
Nations  forces  personnel  of  foreign 
governments  exclusive  of  NATO 
nations. 

(b)  Care  authorized  in  the  United 
States.  Military  personnel  of  foreign 
nations  not  covered  in  §  728.42  and  their 
dependents  residing  in  the  United  States 
with  the  sponsor  may  be  routinely 
provided  only  outpatient  medical  care  in 
naval  MTFs  on  a  reimbursable  basis. 
Provided,  the  sponsor  is  in  the  United 
States  in  a  status  officially  recognized 
by  an  agency  of  the  Department  of 
Defense.  Dental  care  and  hospitalization 
for  such  members  and  their  dependents 
are  limited  to  emergencies.  All 
outpatient  care  and  hospitalization  in 
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emergencies  are  subject  to 
reimbursement  as  outlined  in  §  728.46. 

(c)  Application  for  care.  All  personnel 
covered  by  §  728.43  will  present  orders 
or  other  official  U.S.  identification 
verifying  their  status  when  applying  for 
care. 

(d)  Disposition.  When  it  becomes 
necessary  to  return  individuals  covered 
by  §  728.43  to  their  home  country  for 
medical  reasons,  make  immediate 
notification  to  the  sponsoring  unit  of  the 
patient  or  patient's  sponsor  with  a  copy 
to  the  Chief  of  Naval  Operations  (OP- 
61).  Include  all  pertinent  information 
regarding  the  physical  and  mental 
condition  of  the  individual  concerned 
and  full  identification,  diagnosis, 
prognosis,  estimated  period  of 
hospitalization,  and  recommended 
disposition.  Additionaliv.  the  provisions 
of  §  728.42(d)  (1)  and  (2)" apply. 

(e)  Care  authorized  outside  the  48 
contiguous  United  States.  Major 
overseas  commanders  may  authorize 
care  in  naval  MTFs  subject  to  the 
availability  of  space,  facilities,  and  the 
capabilities  of  the  professional  staff  in 
emergency  situations  only.  Provided,  the 
required  care  cannot  reasonably  be 
obtained  in  medical  facilities  of  the  host 
country  or  in  facilities  of  the  patient's 
own  country,  or  if  such  facilities  are 
inadequate.  Provide  hospitalization  only 
for  acute  medical  and  surgical 
conditions,  exclusive  of  nervous,  mental, 
or  contagious  diseases  or  those  requiring 
domiciliary  care.  Administer  dental 
treatment  only  as  an  adjunct  to 
authorized  inpatient  care.  Do  not 
include  dental  prostheses  or 
orthodontia. 

§  728.44    Members  of  security  assistance 
training  programs,  foreign  military  sales, 
and  their  ITO  authorized  dependents. 

(a)  Policies. — (1)  Invitational  Travel 
Orders  screening.  Prior  to  determining 
the  levels  of  care  authorized  or  the 
government  or  person  responsible  for 
payment  for  care  rendered,  carefully 
screen  ITOs  to  detect  variations 
applicable  to  certain  foreign  countries. 
For  example,  unless  orders  state 
differently,  Kuwait  has  a  civilian  health 
plan  to  cover  medical  expenses  of  their 
trainees;  trainees  from  the  Federal 
Republic  of  Germany  are  personally 
responsible  for  reimbursing  for  inpatient 
care  provided  to  their  dependents;  and 
all  inpatient  medical  services  for 
trainees  from  France  and  their 
dependents  are  to  be  borne  by  the 
individual  trainee. 

(2)  Elective  and  definitive  surgery. 
The  overall  policy  with  respect  to 
elective  and  definitive  surgery  for 
Security  Assistance  Training  Program 
(SATP),  Foreign  Military  Sales  (FMS) 


personnel  and  their  dependents  is  that 
conservatism  will  at  all  times  prevail, 
except  bona  fide  emergency  situations 
which  might  threaten  the  life  or  health  of 
an  individual.  Generally,  elective  care  is 
not  authorized  nor  should  be  started. 
However,  when  a  commanding  officer  of 
a  naval  MTF  considers  such  care 
necessary  to  the  early  resumption  and 
completion  of  training,  submit  the 
complete  facts  to  the  Chief  of  Naval 
Operations  (OP-63)  for  approval. 
Include  the  patient's  name  (sponsor's 
also  if  patient  is  an  ITO  authorized 
dependent),  grade  or  rate,  country  of 
origin,  diagnosis,  type  of  elective  care 
being  sought,  and  prognosis. 

(3)  Prior  to  entering  training.  Upon 
arrival  of  an  SATP  or  FMS  trainee  in  the 
United  States  or  at  an  overseas  training 
site,  it  is  discovered  that  the  trainee 
cannot  qualify  for  training  by  reason  of 
a  physical  or  mental  condition  which 
will  require  a  significant  amount  of 
treatment  before  entering  or  completing 
training,  return  such  trainees  to  their 
home  country  immediately  or  as  soon 
thereafter  as  travel  permits. 

(4)  After  entering  training.  'When 
trainees  require  hospitalization  or  are 
disabled  after  entering  a  course  of 
training,  return  them  to  their  home 
country  as  soon  as  practicable  when,  in 
the  opinion  of  the  commanding  officer  of 
the  medical  facility,  hospitalization  or 
disability  will  prevent  training  for  a 
period  in  excess  of  30  da\s.  Forward  a 
copy  of  the  patient's  clinical  records 
with  the  patient.  When  a  trainee  is 
accepted  for  treatment  that  is  not 
expected  to  exceed  30  days,  notify  the 
commanding  officer  of  the  training 
acvitity.  Further,  when  a  trainee  is 
scheduled  for  consecutive  training 
sessions  convening  prior  to  the  expected 
data  of  release  from  a  naval  MTF,  make 
the  next  scheduled  training  activity  an 
information  addressee.  Upon  release 
from  the  MTF,  direct  such  trainees  to 
resume  training. 

(b)  Care  authorized.  Generally,  all 
SATP  and  FMS  personnel  and  their  ITO 
authorized  dependents  are  entitled  to 
care  to  the  same  extent.  However, 
certain  agreements  require  that  they  be 
charged  differently  and  that  certain 
exclusions  applv. 

(1)  NA  TO  members  and  their  ITO 
authorized  dependents — (i)  Foreign 
military  sales  (FMS).  Subject  to 
reimbursement  per  §  728.46,  FMS 
personnel  of  .NATO  nations  who  are  in 
the  United  States  or  at  U.S.  Armed 
Forces  installations  outside  the  United 
States  and  their  accompanying  ITO 
authorized  dependents  will  be  provided 
medical  and  dental  care  in  naval  MTFs 
to  the  same  extent  and  under  the  same 
conditions  as  comparable  United  States 


military  personnel  and  their  dependents 
except  that: 

(A)  Dependent  dental  care  is  not 
authorized. 

(B)  Dependents  are  not  authorized 
cooperative  care  under  CHAMPUS. 

(ii)  International  military  education 
and  training  (IMET).  Subject  to 
reimbursement  for  inpatient  care  at  the 
appropriate  IMET  rate  for  members  or  at 
t)ie  full  reimbursement  rale  for 
dependents,  IMET  personnel  of  NATO 
nations  who  are  in  the  United  States  or 
at  U.S.  Armed  Forces  installations 
outside  the  United  States  and 
accompanying  dependents  will  be 
provided  medical  and  dental  care  in 
naval  MTFs  to  the  same  extent  and 
under  the  same  conditions  as 
comparable  United  States  military 
personnel  and  their  dependents  except 
that: 

(A)  Dependent  dental  care  is  not 
authorized. 

(B)  Dependents  are  not  authorized 
cooperative  care  under  CHAMPUS. 

(2)  Other  foreign  members  and  ITO 
authorized  dependents — (i)  Foreign 
military  sales.  Subject  to  reimbursement 
by  the  trainee  or  the  trainee's 
government  for  both  inpatient  and 
outpatient  care  at  the  full 
reimbursement  rate,  FMS  personnel  of 
non-NATO  nations  and  ITO  authorized 
accompanying  dependents  may  be 
provided  medical  and  dental  care  on  a 
space  available  basis  when  facilities 
and  staffing  permit  except  that: 

(A)  Prosthetic  devices,  hearing  aids, 
orthopedic  footwear,  and  similar 
adjuncts  are  not  authonzed. 

(B)  Spectacles  may  be  furnished  when 
required  to  enable  trainees  to  perform 
their  assigned  duties.  Provided  Xhe 
required  spectacles  are  not  available 
through  civilian  sources. 

(C)  Dental  care  is  limited  to 
emergency  situations  for  the  military 
member  and  is  not  authorized  for 
dependents. 

(D)  Dependents  are  not  authorized 
cooperative  care  under  CHAMPUS, 

(ii)  International  military  education 
and  training.  Subject  to  reimbursement 
for  both  inpatient  and  outpatient  care  at 
the  appropriate  rates  for  members  and 
dependents.  IMET  personnel  of  non- 
NATO  nations  may  be  provided  medical 
and  dental  care  on  a  space  available 
basis  when  facilities  and  staffing  permit 
except  that: 

(A)  Prosthetic  devices,  hearing  aids, 
orthopedic  footwear,  and  similar 
adjuncts  are  not  authorized. 

(B)  spectacles  may  be  furnished  whi-n 
required  to  enable  trainees  to  perform 
their  assigned  duties.  Provided  the 
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required  spectacles  are  not  available 
through  civilian  sources. 

(C)  Dental  care  is  limited  to 
emergency  situdlions  for  military 
members  and  is  not  authorized  for 
dependents. 

(D)  Dependents  are  not  authorized 
cooperative  care  under  CHAMPUS 

(c)  Application  for  care.  Tramees  and 
accompanying  dependents  will  present 
official  US.  identification  or  orders 
verifying  their  status  when  applying  for 
care.  If  any  doubt  exists  as  to  the  extent 
of  care  authorized,  ITOs  should  be 
screened  (see  §  728.44(aKl)). 

(d)  Notification.  When  trainees 
require  hospitalization  as  a  result  of 
illness  or  in)ury  prior  to  or  after  entering 
training,  the  training  activity  (the 
hospital  if  patient  has  been  admitted) 
will  make  a  message  report  through  the 
normal  chain  of  command  to  the  Chief 
of  Naval  Operations  |OP-63)  with 
information  copies  to  MAAC,  COMNAV 
MEDCOM.  Navy  International  Logistics 
Control  Office  (NAVIL  CO],  Unified 
Commander,  the  affected  office,  and  the 
foreign  naval  attache  concerned.  Include 
details  of  the  incident,  estimated  period 
of  hospitalization,  physical  or  mental 
condition  of  the  patient,  and  diagnosis. 
For  further  ampli.fication,  see 
OPNAVINST  4950.1  H  and 
NAVCOMPTMAN  0:i2in3. 

§  728.45    Civilian  components  (employees 
of  foreign  military  services)  and  their 
dependents. 

(a)  Care  authorized.  Beneficiaries 
covered  in  §  728.45  are  only  authorized 
care  in  naval  MTFs  in  the  United  States 
and  then  only  civilian  humanitarian 
emergency  care  on  a  reimbursable  basis 
(Subpart  1)  rendered  at  installations 
which  have  been  designated  as  remote 
by  the  Secretary  of  the  Navy.  Make 
arrangements  to  transfer  such 
beneficiaries  to  a  civilian  facility  as 
soon  as  their  condition  permits. 

(b)  Potential  beneficiaries. — (1) 
.X.^TO.  Civilian  employee  personnel 
(and  their  dependents  residing  with 
them)  accompanying  military  personnel 
in  §  728.AZ(h)i1].'Proi-ided.  the 
beneficiaries  are  not  stateless  persons 
nor  nationals  of  any  state  which  is  not  a 
party  to  the  North  Atlantic  Treaty,  nor 
nationals  of.  nor  ordinarily  residents  in 
the  United  States. 

(2)  Others.  Civilian  personnel  not 
covered  in  §  728.45(b)(1)  (and  their 
dependents  residing  with  them) 
accompanying  personnel  of  foreign 
nations  on  duty  in  the  United  States  at 
the  invitation  of  the  Department  of 
Defense  or  one  of  the  military 
departments 

(c)  .Application  for  care.  Personnel 
covered  by  the  provisions  of  §  728.45 


will  present  orders  or  other  official  U.S. 
identification  verifying  their  status  when 
applying  for  care 

§  728.46    Chargts  and  collection. 

(a)  Pohcy.  Pub.  L.  99-591,  section  9029, 
contains  provisions  prohibiting  the 
expenditure  of  eppropriated  funds 

".  .  .  to  provide  medical  care  in  the 
United  States  on  an  inpatient  basis  to 
foreign  military  and  diplomatic 
personnel  or  their  dependents  unless  the 
Department  of  Defense  is  reimbursed  for 
the  costs  of  providing  such  care: 
Provided.  That  reimbursements 
,  ,  .  shall  be  credited  to  the 
appropriations  against  which  charges 
have  been  made  for  providing  such  care, 
except  that  inpatient  medical  care  may 
be  provided  in  the  United  States  without 
cost  to  military  personnel  and  their 
dependents  from  a  foreign  country  if 
comparable  care  is  made  available  to  a 
comparable  number  of  United  States 
military  personnel  in  that  foreign 
country." 

(b)  Canadian  agreement.  On  3 
November  1988,  the  Department  of 
National  Defence  of  Canada  and  DOD 
concluded  a  comparable  care  agreement 
that  covers  certain  military  personnel. 
The  agreement  stipulates  that: 

(1)  DOD  will,  upon  request,  provide 
Canadian  Forces  members  the  same 
range  of  medical  and  dental  services 
under  the  same  conditions  and  to  the 
same  extent  as  such  services  are 
provided  comparable  United  States 
military  personnel.  Inasmuch  as  the 
agreement  covers  only  certain  military 
personnel,  the  reimbursement  provisions 
of  Pub.  L.  99-591  remain  in  effect  for 
inpatient  care  provided  to  Canadian 
diplomatic  personnel,  Canadian 
dependents,  and  Canadian  foreign 
military  sales  trainees  who  receive  care 
in  the  United  States.  Further: 

(2)  Permanently  stationed  Canadian 
units  with  established  strengths  of  more 
than  150  personnel  are  expected  to  have 
integral  health  care  capability.  Any 
health  care  services  which  members  of 
such  units  receive  from  the  host  nation 
will  be  provided  on  a  full  reimbursement 
basis.  Groups  of  larger  than  150 
personnel,  which  conduct  collective 
training  in  the  United  States,  are 
expected  to  deploy  with  an  organic  unit 
medical  capability.  Naval  MTFs  may  be 
requested  to  provide  services,  beyond 
the  capability  of  the  organic  unit,  at  full 
reimbursement  rates. 

(c)  Procedures.  (1)  Until  otherwise 
directed,  naval  MTFs  in  the  50  United 
States  will  collect  the  full 
reimbursement  rate  (FRR)  for  inpatient 
care  provided  to  all  foreign  military 
personnel  (except  Canadians  covered  by 
the  comparable  care  agreement  in 


§  728.46(b),  and  military  personnel 
connected  with  a  Foreign  Military  Sales 
(FMS)  case  number),  foreign  diplomatic 
personnel,  and  to  the  dependents  of 
both  whether  they  are  in  the  United 
States  on  official  duty  or  for  other 
reasons. 

(2)  Subpart  ]  contains  procedures  for 
the  initiation  of  collection  action  when 
inpatient  care  is  rendered  to 
beneficiaries  from  NATO  nations  and 
when  either  inpatient  or  outpatient  care 
is  rendered  to  all  others  enumerated  in 
this  part.  Chapter  II,  part  4  of  NAVMED 
P-5020  is  applicable  to  the  collection  of 
and  accounting  for  such  charges. 

Subpart  F— Beneficiaries  of  Other 
Federal  Agencies 


§728.51     General  provisions— the 
"Economy  Act." 

The  Economy  Act,  31  U.S.C.  1535. 
generally  permits  agency  heads,  or 
heads  of  major  organizational  units  of 
agencies,  to  procure  goods  and  services 
from  other  agencies  or  within  their  own 
agency  so  long  as  funds  for  procurement 
are  available,  the  order  is  in  the  best 
interest  of  the  Government,  the  source 
from  which  the  goods  or  services  are 
ordered  can  produce  them  or  obtain 
them  by  contract,  and  the  internal  or 
inter-agency  procurement  is  more 
convenient,  or  less  expensive,  than 
commercial  procurement.  Provisions  of 
the  Economy  Act  apply  to  requests  from 
other  Federal  agencies  for  medical  and 
dental  care  for  beneficiaries  for  whom 
they  are  responsible.  Consult  specific 
provisions  of  the  Act  respecting 
financial  and  acounting  limitations  and 
requirements. 

§728.52    Veterans  Administration 
beneficiaries  (VAB). 

(a)  Eligible  beneficiaries — Those  who 
have  served  in  the  Armed  Forces,  have 
been  separated  under  conditions  other 
than  dishonorable,  and  have  been 
determined  by  the  Veterans 
Administration  (VA)  to  be  eligible  for 
care  at  VA  expense.  Prior  to  7 
September  1980,  veterans  status  could 
be  obtained  by  virtue  of  1  day's 
honorable  service.  The  following 
restrictions  do  not  apply  to  individuals 
who  are  discharged  from  active  duty 
because  of  a  disability  or  who  were 
discharged  for  reasons  of  "early  out"  or 
hardship  program  under  10  U.S.C.  1171 
and  1173. 

(1)  For  individuals  with  an  original 
enlistment  in  the  military  service  after  7 
September  1980.  the  law  generally 
denies  benefits,  including  medical  care. 

(2)  For  individuals  entering  service 
after  16  October  1981,  the  law  generally 
denies  medical  benefits  when  such 


UM  I 


Federal  Register  /  Vol.  52,  No.  172  /  Fnday.  September  4.  1987  /  Rules  and  Regulations         33743 


individuals  do  not  complete  the  shorter 
of: 

(!)  Twenty-four  months  of  continuous 
active  duty,  or 

(ii)  The  full  period  for  which  that 
person  was  called  or  ordered  to  active 
duty. 

(b)  Inpatient  control— Each  VAB 
admitted  will  be  required  to  conform  to 
regulations  governing  the  internal 
administration  of  the  naval  facility. 
Restrictive  or  punitive  measures, 
includmg  disciplinary  action  or  denial  of 
privileges,  will  conform  as  nearly  as 
possible  to  VA  instructions. 

(c)  Resolution  of  problems — All 
problems  pertaining  to  VABs,  including 
admission,  medical  or  other  records,  and 
all  correspondence  wilt  be  matters  of 
resolution  between  the  commanding 
officer  of  the  naval  facility  and  the  VA 
office  of  jurisdiction  authorizing 
admission.  Questions  of  policy  and 
administration  which  cannot  be  so 
resolved  will  be  forwarded,  through  the 
normal  chain  of  command,  to  the 
Administrator  of  Veterans  Affairs  via 
COMNAVMEDCOM  for  resolution. 

(d)  Core  m  the  United  States — (1) 
Inpatient  care.  An  eligible  VAB  may  be 
admitted  to  a  naval  MTF  on 
presentation  of  a  written  authorization 
for  admission  signed  by  an  official  of  the 
VA  office  of  jurisdiction.  Neurological 
and  certain  neuropsychiatric  patients 
without  obvious  evidence  of  psychosis 
and  not  requiring  restramts,  and 
instances  of  suspected  tuberculosis,  may 
be  admitted  for  diagnosis.  When 
diagnosed,  promptly  report  instances  of 
psychosis,  psychoneurosis,  and 
tuberculosis  of  present  clinical 
significance  to  the  VA  office  of 
jurisdiction  with  a  request  for  transfer  to 
a  VA  facility. 

(i)  Extent  of  care.  Provide  eligible 
VABs  medical  and  surgical  care, 
including  prostheses  such  as  eyes  and 
limbs  and  appliances  such  as  hearing 
aids,  spectacles,  or  orthopedic 
appliances  when  required  for  the  proper 
treatment  of  the  condition  upon  which 
eligibility  is  based. 

(ii)  Disposition  of  emergency 
admission.  Notify  the  appropriate  VA 
office  of  jurisdiction  by  message  or  other 
expeditious  means  within  72  hours  after 
the  date  and  hour  of  an  emergency 
admission  of  a  potential  VAB.  Include  a 
request  for  an  authorization  for 
admission  and  emergency  treatment.  If 
VA  denies  VAB  status  to  such  a  person 
admitted  in  an  emergency,  the 
provisions  of  §  728.81(a)  are  applicable. 
Once  admitted  in  an  emergency 
situation,  discharage  a  VAB  promptly 
upon  termination  of  the  emergency 
unless  arrangements  have  been  made 
with  the  \'.\  office  of  jurisdiction: 


(A)  For  transfer  to  a  VA  treatment 
facility  if  further  treatment  is  required. 

(B)  To  retain  the  patient  as  a  VAB  in 
the  naval  MTF. 

(2)  Outpatient  care.  Outpatient  care. 
includmg  post  hospitalization  outpatient 
care,  may  be  provided  upon 
authorization  by  the  VA  office  of 
jurisdiction.  When  outpatient  foUowup 
care  is  requested,  conmianding  officers 
are  responsible  for  determining  whether 
capabihties  and  workload  permit 
providing  such  care.  In  an  emergency, 
provide  necessary  care. 

(3)  Physical  examinations.  Upon  a 
determination  by  a  naval  MTF 
commanding  officer  that  space. 
facilities,  and  capabilities  exist,  naval 
MTFs  may  provide  physical 
examinatioi^  when  requested  by  the 
VA  for  the  purpose  of  adjudicating 
claims  for  VA  physical  disability 
compensation.  If  authorized  by  the  VA, 
patients  may  be  admitted  when  the 
examination  requires  more  than  1  day. 

(4)  Dental  care.  Limit  dental  treatment 
to  inpatients  who  require  services 
adjunctive  to  medical  or  surgical 
conditions  for  which  hospitalized. 

(e)  Care  outside  the  United  States — 
(1)  Eligible  beneficiaries.  Beneficiaries 
described  in  §  728.52(a)  who  are  citizens 
of  the  United  States  and  residing  or 
sojourning  abroad  may.  within  the 
capabilities  of  the  facility  as  determined 
by  the  commanding  officer,  be  provided 
inpatient  and  outpatient  care  upon 
presentation  of  an  authorization  from 
the  appropriate  VA  office  of  jurisdiction 
listed  in  §  728.52(e)(3). 

(2)  Emergency  care.  Overseas  naval 
M'lhs  furnishing  emergency  care  to 
potential  VABs  will  promptly  notify  the 
appropriate  VA  office  of  jurisdiction  and 
request  authorization  for  treatment  and 
instructions  for  disposition  of  the 
patient. 

(3)  Offices  of  jurisdiction.  The 
following  activities  are  vested  with 
responsibility  for  issuing  authorizations 
for  care  and  furnishing  dispisition 
instructions  for  VABs  m  overseas  naval 
MTFs: 

(i)  In  the  Trust  Territory  of  the  Pacific 
(Micronesia).  VA  Office,  Honolulu. 
Hawaii. 

(li)  In  the  Philippines,  VA  Regional 
Office,  Manila.  Philippines. 

(iii)  in  Canada,  Canadian  Department 
of  Veterans  Affairs,  Ottawa,  Canada. 

(iv)  In  all  other  foreign  countnes, 
consular  offices  of  U.S.  embassies. 

(f)  Forms  required.  (1)  Complete  a  VA 
10-10  (Application  for  Medical  Benefits) 
when  potential  VABs  are  admitted  for 
emergency  care  without  prior 
authorization. 

(2)  Prepare  a  VA  10-lOm  (Medical 
Certificate  and  History)  when  care  is 


rendered.  Aii  information  required  in  the 
medical  certificate  thereon  will  be 
furnished  whether  the  admission  is 
subsequently  approved  or  disapproved 
by  the  VA  office  of  jurisdiction. 

(3)  Since  the  completion  of  VA  10-lOm 
requires  an  examination  of  patients, 
admissions  which  are  disapproved  will 
be  reported  as  medical  examinations  on 
DD  7A.  Report  of  Treatment  Furnished 
Pay  Patients,  Outpatient  Treatment 
Furnished  (Part  B)  (See  Subpart  J). 

(4)  Prepare  and  submit  a  DD  "  (Report 
of  Treatment  Furnished  Pay  Patients. 
Hospitalization  Furnished  (Part  .Ml  on 
all  VABs  and  potential  VABs  admitted 
(see  Subpart  )). 

(5)  Complete  an  SF  502  (Narrative 
Summar>')  or  SF  539  (Abbreviated 
Clinical  Record),  as  appropriate,  when  a 
VAB  or  potential  VAB  is  discharged  or 
otherwise  released.  When  an  interim 
report  of  hospitalization  is  requested  by 
the  VA  office  of  jurisdiction,  it  may  be 
prepared  on  an  SF  502. 

§  728.53    Department  of  Latxx,  Office  of 
Workers'  Compensation  Programs  (OWCP) 
benefictarie*. 

(a)  Potential  beneficiaries.  The 
following  may  be  beneficianes  of  one  of 
the  programs  sponsored  by  the  Office  of 
Workers'  Compensation  Programs 
(OWC)  under  the  conditions  set  forth. 
They  are  not  ber.eficianes  of  OWCP 
until  authonzed  as  such  by  the 
appropriate  distnct  officer  of  OWCP. 
However,  they  may  be  carried  as 
potential  beneficiaries  pending  OWCP 
determination  of  eligibihiy.  DOD 
civilian  employees  provided  medical 
services  under  a  Defense  or  service 
health  program  are  not  included  under 
this  authority  (see  subpart  G). 

(1)  Members  and  applicants  for 
membership  in  the  Reserve  Officers' 
Training  Corps  of  the  Navy,  Army,  and 
.^ir  Force,  provided  the  condition 
necessitating  treatment  was  incurred  in 
line  of  duty  during  an  off-campus 
training  regimen.  Such  care  is  authorized 
for  injury  (a  disease  or  illness  which  is 
the  proximate  result  of  performance  of 
training  is  considered  an  injury) 
incurred  while  engaged  in; 

(i)  Training, 
(ii)  Flight  instructions, 
(iii)  Travel  to  or  from  training  or  flight 
instructions. 

(2)  The  following  employees  of  the 
Government  of  the  United  States. 
regardless  of  nationality  or  place  of 
work,  are  entitled  to  receive  care  as 
outlined  in  §  728.53(e)  for  work  incurred 
traumatic  injuries  at  the  expense  of 
OWCP.  (In  addition  to  injury  by 
accident,  a  disease  or  illness  which  is 
the  proximate  result  of  performance  of 
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employment  duties  is  considered  an 
injury.)  This  category  includes  but  is  not 
limited  to; 

(i)  Civilian  student  employees  in 
training  at  Navy  and  Marine  Corps 
facilities. 

(ii)  Civilian  seamen  in  the  service  of 
vessels  operated  by  the  Department  of 
the  Army  (see  §  728.53(a)(7)  and 
§  728.80(c)(2)  for  civilian  Military  Sealift 
Command  (MSC)  personnel). 

(iii)  All  civilian  employees  of  the 
Government  except  nonappropriated- 
fund-activity  employees. 
Nonappropriate  fund  employees  may  be 
covered  under  the  Longshore  and 
Harbor  Workers'  Compensation  Act 
(contact  cognizant  district  office  of 
OWCP). 

(3)  Civilian  members  of  the  Civil  Air 
Patrol  (except  Civil  Air  Patrol  Cadets) 
for  injury  or  disease  which  is  the 
proximate  result  of  active  service  or 
travel  to  and  from  such  service, 
rendered  in  performance  or  support  of 
operational  missions  of  the  Civil  Air 
Patrol  under  the  direction  and  written 
authority  of  the  Air  Force. 

(4)  Former  Peace  Corps  enroUees  for 
injury  or  disease  which  is  the  proximate 
result  of  their  former  employment  with 
the  Peace  Corps  or  which  was  sustained 
or  contracted  while  located  with  the 
Peace  Corps  outside  the  United  States 
and  its  territories. 

(5)  Former  [ob  Crops  enrollees  for 
injury  or  disease  which  is  the  proximate 
result  of  employment  with  the  Job 
Corps. 

[6]  Former  VISTA  (Volunteers  in 
Service  to  America)  enrollees  for  injury 
or  disease  which  is  the  proximate  result 
of  employment  with  VISTA. 

(7)  Military  Sealift  Command  (MSC) 
civilian  marine  personnel 
(CIVMARPERS  or  CIVMARS)  (including 
temporary  employees,  intermiittent 
employees,  and  employees  with  less 
than  1  year's  service)  are  entitled  to 
occupationally  related  care  at  the 
expense  of  OWCP.  CIVMARS  are  in  a 
crew  status  only  after  reporting  to  their 
assigned  ship.  They  are  in  a  travel 
status  from  crewing  point  to  ship  and 
return.  While  in  a  travel  status,  they  are 
entitled  to  the  same  health  care  benefits 
as  other  Federal  civil  service  employees 
in  a  travel  status  (5  U.S.C.  8101). 
CIVMARS  presenting  for  treatment  with 
a  properly  completed  CA-16,  Request 
for  Examination  and/or  Treatment,  will: 

(i)  Enter  the  naval  MTF's  system 
through  the  occupational  medicine 
service. 

(ii)  Be  treated  for  any  injury  or  disease 
proximately  caused  by  their 
employment.  Although  the  actual 
determination  of  whether  an  illness  or 
injury  is  occupationally  related  is  a 


function  of  OWCP.  determinations  are 
based  on  the  required  injury  report 
along  with  the  treatment  record  from  the 
attending  physician.  Therefore,  when 
doubt  exists  as  to  the  relationship  of  the 
condition  to  the  potential  patient's 
employment,  the  physician  should  report 
an  unbiased  medical  conclusion  and  the 
medical  rationale  therefor,  indicating 
the  conditions  which  are  responsible  for 
the  claimant's  disability.  As  a  general 
rule,  the  following  may  be  initially 
considered  as  occupationally  related, 
however,  it  should  be  emphasized  that 
OWCP  is  the  final  approval  authority; 

(A)  Any  injury  or  illness  occurring  as 
a  direct  result  of  employment.  May 
occur  on  a  ship,  at  a  Government 
installation  ashore,  or  in  an  aircraft 
while  performing  a  requirement  of 
employment. 

(B)  Any  injury  or  illness  which 
becomes  manifest  while  away  from 
work  (on  leave  or  liberty)  while  in  a 
crew  status  or  travel  status  as  long  as 
the  condition  may  be  directly  related  to 
job  activities  or  to  exposures  incident  to 
travel  to  ship  assignment. 

(C)  Required  immunizations, 

(D)  Required  physical  examinations, 

(E)  Periodic  medical  surveillance 
screening  examinations  for  DOD 
occupational  and  industrial  health 
programs,  i.e.,  asbestos  medical 
surveillance,  hearing  conservation,  etc. 

(iii)  Be  referred  to  a  non-Federal 
source  of  care  where  back-to-work  care 
may  be  provided  at  the  CIVMAR's 
expense  after,  if  necessary,  the 
immediate  emergency  is  alleviated  when 
a  reasonable  determination  can  be  made 
that  the  injury  or  illness  is  not 
occupationally  related. 

(A)  Per  5  U.S.C.  7901(c)(3),  the  health 
service  program  for  Federal  civilian 
employees  is  limited  to  referral  of 
employees,  upon  their  request,  to  private 
sources  of  care, 

(B)  Long  term  extended  care  of 
chronic  illnesses  such  as  hypertension, 
diabetes,  etc.,  is  not  authorized  in  naval 
MTFs  at  the  expense  of  OWCP  nor  at 
the  CIVMAR's  personal  expense. 

(C)  Patients  who  cannot  be  referred, 
because  of  medical  reasons  or  because 
non-Federal  sources  are  not  available  or 
available  but  inadequate,  may  be 
retained  in  naval  MTFs  at  the  expense 
of  the  CIVMAR  or  of  his  or  her  private 
insurance  until  transfer  becomes 
possible.  Although  the  means  of  access 
to  the  naval  MTF  may  have  been 
through  the  occupational  medicine 
service,  retention  in  the  naval  MTF  is  on 
a  civilian  humanitarian  basis.  This  is 
also  applicable  when  OWCP  disallows 

a  CIVMAR's  claim  (see  §  728,53(c)). 

(b)  Authorization  required.  Personnel 
in  §  728,53(a]  (1)  through  (6)  may  be 


rendered  inpatient  and  outpatient  care 
as  outlined  in  §  728.53(e),  unless 
otherwise  stipulated  in  §  728.53,  upon 
presentation  of  a  properly  prepared  and 
signed  authorization  from  CA-16 
(Request  for  Examination  and/or 
Treatment).  District  offices  of  OWCP 
will  honor  these  authorizations  for  60 
days  unless  written  notice  of 
termination  of  authorization  is  given 
earlier.  Whereas  the  CA-16  is  used 
primarily  for  traumatic  injuries,  it  may 
also  be  used  to  authorize  examination 
and  treatment  for  disease  or  illness 
provided  the  affected  agency  has 
obtained  prior  permission  from  the 
cognizant  district  office  of  OWCP.  If  the 
condition  for  which  treatment  is 
requested  appears  related  to 
employment,  treatment  of  beneficiaries 
in  §  728.53(a)  (1)  through  (7)  may  be 
initiated  without  presentation  of  a  CA- 
16.  Patients  provided  treatment  without 
a  CA-16  may  be  carried  as  OWCP 
beneficiaries  from  the  time  of  initial 
treatment,  provided  the  appropriate 
district  office  of  OWCP  is  notified  and 
requested  to  submit  a  CA-16  within  48 
hours  giving  authorization  as  of  the  date 
of  actual  treatment.  OWCP  will  not  be 
liable  for  payment  of  bills  for 
unauthorized  treatment.  Post 
hospitalization  care  following 
authorized  inpatient  care  does  not 
require  an  additional  authorization.  First 
aid  treatment  rendered  civilian 
employees  does  not  require  an 
authorization  form 

(c)  Disallowance  by  OWCP.  When 
OWCP  determines  that  any  claim 
should  be  disallowed,  OWCP  will 
advise  the  naval  facility  rendering  care 
that  no  further  treatment  should  be 
rendered  at  OWCP  expense.  The  patient 
ceases  to  be  an  OWCP  beneficiary  as  of 
the  date  of  receipt  of  the  notice  of 
disallowance  by  the  naval  MTF  and  the 
patient  will  be  so  notified.  Any 
treatment  subsequent  to  the  date  of 
receipt  of  the  notice  of  disallowance  will 
be  at  the  personal  expense  of  the  patient 
(see  §  728.81(a}). 

(d)  Authorization  for  transfer  Prior 
approval  of  OWCP  is  required  before  a 
transfer  can  be  effected,  except  in  an 
emergency  or  when  immediate 
treatment  is  deemed  more  appropriate  in 
another  Federal  facility.  When  transfer 
is  effected  without  approval,  the 
transferring  facility  will  immediately 
request  such  authorization  from  the 
appropriate  district  office  of  OWCP. 
When  authorized  by  OWCP,  evacuation 
to  the  United  States  can  be  effected  per 
OPNAVINST  4630.258.  Medical  records 
and  a  CA-16  will  accompany  such 
patients. 
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(e)  Care  authorized — (1)  Inpatient 
care.  Medical  and  surgical  care 
necessary  for  the  proper  treatment  of 
the  condition  upon  which  eligibihty  is 
based.  Specific  OWCP  authorization  is 
required  before  major  surgical 
procedures  can  be  performed  unless  the 
urgency  of  the  situation  is  such  that  time 
does  not  permit  obtaining  said 
authorization.  All  necessary  prostheses, 
hearing  aids,  spectacles,  and  orthopedic 
appliances  will  be  furnished  when 
required  for  proper  treatment  of  the 
condition  upon  which  eligibility  is 
based.  Upon  specific  authorization, 
damaged  or  destroyed  medical  braces. 
artificial  limbs,  and  other  orthopedic 
and  prosthetic  devices  will  be  replaced 
or  repaired,  except  that  eyeglasses  and 
hearing  aids  will  not  be  replaced  or 
repaired  unless  their  damage  or 
destruction  is  incidental  to  a  personal 
injury  requiring  medical  services. 

(2)  Outpatient  care.  Complete  medical 
and  surgical  care  not  requiring 
hospitalization,  and  posthospitalization 
services  following  authorized  inpatient 
care  in  a  naval  MTF  for  the  proper 
treatment  of  the  condition  upon  which 
eligibility  is  based. 

(3)  Dental  care.  Limit  dental  treatment 
to  emergencies  and  that  care  necessary 
as  an  adjunct  to  inpatient  hospital  care 
authorized  in  advar>ce.  Such  care  will 
not  include  dental  prostheses,  unless 
specifically  authorized,  nor  orthodontic 
treatment. 

(f]  Reports  and  records.  (1)  Copies  of 
medical  records  will  accompany  OWCP 
patients  bemg  transferred  from  one 
medical  treatment  facility  to  another. 
Records  accompanying  OWCP  patients 
to  a  debarkation  hospital  will  be  the 
same  as  for  military  personnel  and  will 
clearly  identify  the  patient  as  an  OWCP 
beneficiary. 

(2)  Forward  a  CA-20  (Attending 
Physician's  Report)  to  the  appropriate 
district  office  of  OWCP  on  discharge  of 
the  patient  unless  hospitalization 
exceeds  1  month.  In  such  instances,  a 
report  will  be  submitted  every  30  days. 
When  extensive  hospitalization  is 
required,  use  an  SF  502  or  a  narrative 
format  in  lieu  of  CA-20.  When 
submitted  to  OWCP,  the  physician's 
report  will  include; 

(i)  History. 

(ii)  Physical  findings. 

(iii)  Laboratory  findings. 

(iv)  Abstract  of  hospital  records. 

(v)  Diagnosis  for  coiKiitions  due  to 
injury  and  not  due  to  injury. 

(vi)  Rationalized  medical  opinion  for 
the  physician's  belief  that  the  illness  or 
disease  treated  was  causally  related  to 
a  specific  condition  or  set  of  conditions 
to  which  the  daunant  was  subjected. 


(vii)  Condition  on  discharge  with 
opinion  as  to  degree  of  impairment  due 
to  injury,  if  any. 

(3)  Complete  and  submit,  per  Subpart 
].  a  DD  7  (Report  of  Treatment  Furnished 
Pay  Patients,  Hospitalization  Furnished, 
Part  A)  or  DD  7A  (Report  of  Treatment 
Furnished  Pay  Patients.  Outpatient 
Treatment,  Part  B|  when  outpatient  or 
inpatient  care  is  rendered  to  any  OWCP 
beneficiary 

§  728.54  U.S.  Pubric  Heatth  Service 
(USPHS),  other  than  meml)er8  of  the 
uniformed  services. 

(a)  Potential  beneficiaries.  The 
following  may  be  bpneficianes  of  the 
USPHS  for  care  m  naval  MTFs  upon 
submission  of  the  necessary  form  from 
appropriate  officials  as  outlined  in 

§  728, 54(b). 

(1 )  Within  and  Outside  the  United 
States.  Any  individuals  the  USPHS  may 
determine  to  be  eligible  for  care  on  an 
interagency  reimbursable  basis. 

(2)  Within  the  48  Contiguous  United 
States  and  the  District  of  Colombia. 
American  Indians,  Alaska  Natives, 
Eskimos,  and  Aleuts. 

(3)  In  Alaska.  Araencan  Indians, 
Eskimos,  and  Aleuts. 

(b)  .Authorization  required. — [\\ 
Normal  circumstances.  An  American 
Indian  or  Alaska  Native  may  be 
rendered  inpatient  care  upon 
presentation  of  form  HRSA  43  (Contract 
Health  Service  Purchase  Order  for 
Hospital  Services  Rendered)  or  HRSA 
form  64  (Purchase/Delivery  Order  for 
Contract  Health  Services  Other  Than 
Hospital  Inpatient  or  Dentall.  Either 
form  must  be  signed  by  an  appropriate 
Indian  Health  Service  or  Alaska  Native 
Health  Service  area/program  offiaal. 

(2)  Emergencies.  In  an  emergency, 
care  may  be  rendered  upon  wntten 
request  of  patient's  commanding  officer 
or  superior  officer,  or  the  patient  if 
neither  of  the  above  is  available.  When 
e.mergency  care  is  rendered  without 
prior  authonzaiion.  the  facility  rendering 
care  must  notify  the  service  unit  director 
of  the  patient  s  home  reservation  within 
72  hours  from  the  time  such  care  la 
rendered  unless  extenuating 
circumstances  preclude  prompt 
notification. 

(c)  Care  authorized.  Uniess  hm;ted  by 
the  provisions  stipulated  in  J  728.54(a) 
and  subject  to  the  provisions  of  §  72fl.3, 
the  following  care  may  be  rendered, 
when  requested,  to  all  beneficianes 
enumerated  in  §  728.54ja) 

(1)  Inpatient  care.  Necessarv'  medical 
and  surgical  care. 

(2)  Outpatient  care.  Necessary 
medical  and  surgical  care. 

(3)  Dental  cere,  (i)  Limit  dental  care  in 
the  United  States,  its  terntores. 


possessions,  and  the  Commonweatth  of 
Puerto  Rico  to  emergencies  for  the  relief 
of  pain  or  acute  conditions  and  that 
necessary  as  an  adjunct  to  inpatient 
hospital  care.  Prosthetic  dental 
appliances  and  permanent  restorations 
are  not  authorized. 

(li)  In  overseas  areas,  dental  care  is 
authorized  to  the  extent  necessary 
pending  the  patient's  return  to  the 
United  States,  its  territories, 
possessions,  or  the  Commonwealth  of 
Puerto  Rico. 

(d)  Report.  Complete  and  submit,  per 
Subpart  J.  a  DD  7  (Report  of  Treatment 
Furnished  Pay  Patients.  Hospitalization 
Furnished.  Part  A)  or  a  DD  7A  (Report  of 
Treatment  Furnished  Pay  Patients, 
Outpatient  Treatment,  Part  B)  when 
outpatient  or  inpatient  care  is  rendered. 

5  728.55     Department  of  Justice 
beneficiaries. 

I'pon  presentation  of  a  letter  of 
authorization  that  includes  disposition 
of  SF  88  (Report  of  Medical 
Examination),  SF  93  (Report  of  Medical 
History),  and  address  for  submission  of 
claim,  the  following  personnel  may  be 
furnished  requested  care  as 
beneficiaries  of  the  Department  of 
Justice.  See  subpart  |  on  completing  and 
submitting  formes  for  central  collection  of 
the  cost  of  care  provided. 

(a)  Federal  Bureau  of  Investigation. 
Investigative  employees  of  the  Federal 
Bureau  of  Investigation  (FBI)  and 
applicants  for  employment  as  special 
agents  with  the  FBI  may  be  provided: 

(1)  Immunizations. 

(2)  Physical  examinations  and 
hospitalization  when  required  to 
determine  physical  fitness.  Use  this 
period  of  hospitalization  for  diagnostic 
purposes  onty  Do  not  correct 
disqualifying  defects. 

(b)  U.S.  \larsha!s.  L'.S.  Marshals  may 
receive  physical  examinations  and 
hospitalizations  when  required  to 
determine  physical  fitness.  Use  this 
period  of  hospitalization  for  diagnostic 
purposes  only.  Do  not  correct 
disqualifying  defects. 

(c)  Claimants  against  the  United 
States.  Claimants  whose  suits  or  claims 
against  the  United  States  are  bemg 
defended  by  the  Department  of  Justice 
may  be  furnished  physical  examinations 
to  determine  the  extent  and  nature  of 
the  injuries  or  disabilities  being  claimed. 
Hospitalization  is  authoriZL'd  for  proper 
conduct  of  the  examination  Upon 
completion,  forward  the  report  of  the 
examination  promptly  to  the  U.S. 
Attornev  involved. 
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§  728.56    Treasury  Department 
beneficiaries. 

(a)  Potential  beneficiaries.  The 
following  may  be  beneficiaries  of  the 
Treasury  Department  and  may  be 
rendered  care  as  set  forth  below. 

(1)  Secret  Service  Special  Agents  and 
support  personnel. 

(2)  Secret  Service  Agents  providing 
protection  to  certain  individuals. 

(3)  Persons  being  provided  protection 
by  the  Secret  Service. 

(41  Agents  of  the  U.S.  Customs 
Service. 

(5)  Prisoners  (detainees]  of  the  U.S. 
Customs  Service. 

(b)  Care  authorized.  (1)  Secret  Service 
Special  Agents  may  be  provided  routine 
annual  physical  examinations  upon 
request  and  presentation  of  a  letter  of 
authorization.  Conduct  and  record 
examinations  in  the  same  manner  as 
routine  examinations  rendered  naval 
officers  except  that  they  may  be 
conducted  only  on  an  outpatient  basis.  If 
hospitalization  is  considered  desirable 
in  connection  with  an  examination, 
patient  administration  department 
personnel  will  contact  the  United  States 
Secret  Service  at  (202)  535-5641  at  the 
address  in  §  728.56(c).  Enter  a  statement, 
attesting  to  the  fact  that  hospitalization 
is  desirable,  in  item  73  or  75  of  the  SF  88, 
as  appropriate,  before  forwarding  to  the 
United  States  Secret  Service  as  directed 
by  the  letter  of  authorization. 

(2)  Secret  Service  Agents  providing 
protection  to  certain  individuals  and 
those  persons  being  provided  such 
protection  may  be  rendered  all  required 
medical  services  including 
hospitalization  subject  to  the  provisions 
of  §  728.3. 

(3)  Agents  of  the  U.S.  Customs  Service 
and  their  prisoners  (detainees)  may  be 
provided  emergency  medical  treatment 
and  evacuation  services  to  the  nearest 
medical  facility  (military  or  civilian)  in 
those  remote  areas  of  the  United  States 
where  no  other  such  services  are 
available.  Limit  evacuation  to  the 
continental  United  States  and  do  not 
cross  borders.  The  Navy's  responsibility 
for  medical  care  of  such  prisoners 
terminates  once  the  medical  emergency 
has  been  resolved.  Guarding  of 
prisoners,  while  they  or  their  captors  are 
receiving  treatment  at  naval  MTFs, 
remains  the  responsibility  of  the  U.S. 
Customs  Service  or  other  appropriate 
Federal  (nonmilitary)  law  enforcement 
agencies. 

(c)  Reports  and  records.  (1)  When 
examinations  are  rendered  to  Secret 
Service  Special  Agents  and  support 
personnel,  forward  one  copy  of  the  SF 
88,  one  copy  of  the  SF  93,  and  one  copy 
of  any  forms  provided  with  the  letter  of 
authorization  to  United  States  Secret 


Service.  Administrative  Operations 
Division,  Safety  and  Health  Branch,  1800 
G  Street.  NW.,  Room  845,  Washington. 
DC  20223  or  as  otherwise  directed  by 
the  letter  of  authorization.  Provide  an 
information  copy  to  the  Deputy 
Comptroller  of  the  Navy. 

(2)  Complete  and  submit,  per  Subpart 
J,  a  DD  7  (Report  of  Treatment  Furnished 
Pay  Patients,  Hospitalization  Furnished, 
Part  A)  or  DD  7A  (Report  of  Treatment 
Furnished  Pay  Patients,  Outpatient 
Treatment,  Part  B)  when  outpatient  or 
inpatient  care  is  rendered. 

§  728.57    Department  of  State  and 
associated  agencies. 

Eligibility  for  care  under  the 
provisions  of  §  728.57  will  be  determined 
by  the  Department  of  State,  Office  of 
Medical  Services. 

(a)  Beneficiaries.  Officers  and 
employees  of  the  following  agencies, 
their  dependents,  and  applicants  for 
appointment  to  such  agencies  are 
authorized  inpatient  and  outpatient 
medical  care  as  set  forth  below  in 
addition  to  that  care  that  may  be 
authorized  elsewhere  within  this  part 
(i.e..  §728.53.  §  728.55,  §  728.56,  and 

§  728.58).  Limit  dental  care  to  that 
delineated  in  §  728.57(b)(6). 

(1)  Department  of  State-U.S.Arms 
Control  and  Disarmament  Agency  and 
the  Office  of  International  Conferences. 

(2)  U.S.  Agency  for  International 
Development. 

(3)  International  Communications 
Agency. 

(4)  ACTION— Peace  Corps  Staff, 

(5)  Department  of  Agriculture — 
Foreign  Agriculture  Service. 

(6)  Department  of  Commerce — Bureau 
of  Public  Roads. 

(7)  Department  of  Interior — Bureau  of 
Reclamation  and  the  U.S.  Geological 
Survey. 

(8)  Department  of  Transportation — 
Federal  Aviation  Administration  and  the 
Federal  Highway  Administration. 

(9)  Department  of  Justice — Drug 
Enforcement  Agency. 

(10)  Department  of  Treasury— U.S. 
Customs,  U.S.  Secret  Service,  Office  of 
International  Affairs  (OIA),  U.S. — Saudi 
Arabian  Joint  Commission  for  Economic 
Cooperation  (JECOR),  and  the  Internal 
Revenue  Service. 

(11)  National  Aeronautics  and  Space 
Administration. 

(12)  Library  of  Congress. 

(13)  Beneficiaries  of  such  other 
agencies  as  may  be  included  in  the 
Department  of  State  Medical  Program. 

(b)  Care  authorized^\]  General.  The 
Foreign  Service  Act  of  1946.  as 
amended,  authorizes  care  delineated  in 
§  728.57.  Subject  to  the  restrictions  and 
priorities  of  §  728.3  and  the  restrictions 


of  §  728.57,  care  may  be  rendered  at  the 
expense  of  the  Department  of  State  or 
one  of  the  agencies  listed  in  §  728.57(a). 
The  law  allows  for  payment  when  care 
is  furnished  for  an  illness  or  injury 
which  results  in  hospitalization  or  equal 
treatment.  Outpatient  care  is  only 
authorized  as  an  adjunct  to 
hospitalization. 

(2)  Overseas,  (i)  When,  in  the  opinion 
of  the  principal  or  administrative  officer 
of  an  overseas  post  of  the  Department  of 
State,  an  individual  meets  the  conditions 
of  eligibility,  the  post  will  furnish 
authorization  to  the  naval  MTF  for  care 
at  the  expense  of  the  Department  of 
State  or  one  of  the  agencies  listed  in 

§  728.57(a). 

(ii)  Should  the  Department  of  State 
official  determine  that  the  illness  or 
injury  does  not  meet  the  conditions  of 
eligibility  for  care  at  the  expense  of  one 
of  the  agencies,  all  care  provided  will  be 
at  the  expense  of  the  patient  or  patient's 
sponsor  and  charged  at  the  full 
reimbursement  rate. 

(3)  In  the  United  States,  (i)  Care  is  not 
authorized  for  an  injury  or  illness 
incurred  in  the  United  States. 
Authorizations  and  other  arrangements 
for  care  in  the  United  States  for 
individuals  incurring  injury  or  illness 
outside  the  United  States  will  be 
provided  by  the  Deputy  Assistant 
Secretary  for  Medical  Services, 
Department  of  State,  using  appropriate 
authorization  form(s).  When  personnel 
are  admitted  in  an  emergency  without 
prior  authorization,  the  commanding 
officer  of  the  admitting  naval  MTF  will 
immediately  request  authorization  from 
the  Deputy  Assistant  Secretary  for 
Medical  Services. 

(ii)  The  extent  of  care  furnished  in  the 
United  States,  to  individuals  in 
§  728.57(a)  who  are  evacuated  to  the 
United  States  for  medical  reasons,  will 
be  comparable  in  all  respects  to  that 
which  is  authorized  or  prescribed  for 
these  individuals  outside  the  United 
States.  When  determined  appropriate  by 
the  Deputy  Assistant  Secretary  for 
Medical  Services,  officers  and 
employees  and  their  accom.panying 
dependents  who  have  returned  to  the 
United  States  for  nonmedical  reasons 
may  be  furnished  medical  care  at  the 
expense  of  one  of  the  above  agencies  for 
treatment  of  an  illness  or  injury  incurred 
while  outside  the  United  States. 

(4)  Physical  examinations.  The 
Secretary  of  State  is  authorized  to 
provide  for  comprehensive  physical 
examinations,  including  dental 
examinations  and  other  specific  testing, 
of  applicants  for  employment  and  for 
officers  and  employees  of  the  Foreign 
Service  who  are  U.S.  citizens  and  for 
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their  dependents,  including 
examinations  necessary  to  establish 
disability  or  incapacity  for  retirement 
purposes.  An  authorization  will  be 
executed  by  an  appropriate  Department 
of  State  official  and  furnished  in 
duplicate  to  the  naval  MTF.  listmg  the 
type  of  examination  required  and  stating 
that  the  individual  is  entitled  to  services 
at  the  expense  of  the  Department  of 
State.  Furnish  reports  per  the  letter  of 
authorization. 

(5)  Immunizations.  Inoculations  and 
vaccinations  are  authorized  for  officers, 
employees,  and  their  dependents  upon 
written  authorization  from  an 
appropriate  Department  of  Staie  official. 
This  authorization,  in  duplicate,  will 
include  the  type  of  inoculation  or 
vaccination  required  and  will  state  that 
the  individual  is  entitled  to  services  at 
the  expense  of  the  Department  of  State. 
Furnish  reports  per  the  letter  of 
authorization. 

(6)  Dental  care.  Limit  dental  care  to 
emergencies  for  the  relief  of  pain  or 
acute  conditions,  or  dental  conditions  as 
an  adjunct  to  inpatient  care.  Do  not 
provide  prosthetic  dental  appliances. 

(c)  Evacuation  to  the  United  States. 
Should  a  beneficiary  in  an  overseas 
naval  MTF  require  prolonged 
hospitalization,  the  commanding  officer 
of  the  overseas  facility  will  report  the 
requirement  to  the  nearest  Department 
of  State  principal  or  administrative 
officer  and  request  authority  to  return 
the  patient  to  the  United  States.  Release 
dependents  who  decline  evacuation  to 
the  custody  of  their  sponsor. 
Aeromedical  evacuation  may  be  used 
per  OPNAVINST  4630.25B.  Travel  of  an 
attendant  or  attendants  is  authorized  at 
Department  of  State  expense  when  the 
patient  is  too  ill  or  too  young  to  travel 
unattended. 

(dl  Report.  Complete  and  submit,  per 
Subpart  J.  a  DD  7  (Report  of  Treatment 
Furnished  Pay  Patients.  Hospitalization 
Furnished.  Part  A)  or  DD  7A  (Report  of 
Treatment  Furnished  Pay  Patients. 
Outpatient  Treatment.  Part  B)  when 
outpatient  or  inpatient  care  is  rendered. 

§  728.58     Federal  Aviation  Agency  (FAA) 
beneficiaries. 

(a)  BeneficianeR.  Air  Traffic  Control 
Specialists  (ATCS)  of  the  FAA  when 
appropriate  authorization  has  been 
furnished  by  the  FAA  regional 
representative. 

(bl  .Authorization.  Written 
authorization  from  an  FAA  Regional 
Flight  Surgeon  is  required  and  will 
include  instructions  for  forwarding  the 
results  of  services  rendered. 

(c)  Care  authorized.  Subject  to  the 
provisions  of  §  728.3,  authorized 
personnel  may  be  rendered  chest  x-rays, 


electrocardiograms,  basic  blood 
chemistries,  and  audiograms,  without 
interpretation  in  support  of  the  medical 
surveillance  program  for  ATCS 
personnel  established  by  the  FAA. 

(d)  Report.  Complete  and  submit,  per 
Subpart  J.  a  DD  7A  (Repori  of  Treatment 
Furnished  Pay  Patients,  Outpatient 
Treatment,  Part  B)  outpatient  care  is 
rendered. 

§  728.59    Peace  Corps  beneficiaries. 

(a)  Potential  beneficiaries.  (1) 
Applicants  for  the  Peace  Corps. 

(2)  Peace  Corps  Volunteers. 

(3)  Minor  children  of  a  Peace  Corps 
volunteer  living  with  the  volunteer. 

(b)  Care  authorized  in  the  United 
States.  Upon  written  request  of  a  Peace 
Corps  official,  stating  care  to  be 

prov  ided  and  disposition  of  reports,  the 
following  may  be  provided  subject  to 
the  provisions  of  §  728.3. 

(1)  Physical  examinations.  Physical 
examinations  are  authorized  on  an 
outpatient  basis  only.  Except  for 
interpretation  of  x-rays,  make  no 
assessment  of  the  physical 
qualifications  of  examinees. 

(i)  Preselection  physical  examination 
may  be  provided  applicants  (volunteers) 
for  the  Peace  Corps. 

[iil  Separation  or  other  special 
physical  examinations  may  be  provided 
volunteers  and  their  dependents  as 
listed  in  §  728.59(3)13).  Unless  otherwise 
prescribed  in  written  requests,  report 
such  examinations  of  Peace  Corps 
volunteers  on  SF-88  and  SF-93  hiclude: 

(A)  Medical  history  and  systemic 
re\iew. 

(B|  Chest  x-ray  with  interpretation. 

(C)  Complete  urinalysis,  serology,  and 
blood  type. 

(D)  Pelvic  examination  and  Pap  smear 
for  all  female  volunteers. 

(F)  Hematocrit  or  hemoglobin  for  all 
females  and  for  all  males  over  40  years 
of  age. 

(F)  Electrocardiogram  for  all 
volunteers  over  40  years  of  age. 

(2)  Immunizations.  Immunizations,  as 
requested,  may  be  provided  all 
beneficiaries  listed  in  §  728.59(a). 

(3)  Medical  core.  Both  inpatient  and 
outpatient  care  may  be  provided 
volunteers  for  illnesses  or  injuries 
occurring  during  their  period  of  service 
which  includes  all  periods  of  training. 
Dependents  of  volunteers  specified  in 

§  728.59(a)(3)  are  authorized  care  to  the 
same  extent  as  their  sponsor. 

(4)  Dental  care.  Limit  dental  care  to 
emergencies.  Render  only  that  care 
essential  to  relieve  pain  or  prevent 
imminent  loss  of  teeth.  All  beneficiaries 
seeking  dental  care  will  be  requested, 
whenever  possible,  to  furnish  advanced 
authorization. 


(c)  Care  authorized  outside  the  United 
States — (1)  Physical  exominotions. 
Termination  physical  examinations  may 
be  provided  volunteers  and  eligible 
dependents  of  volunteers.  In  most 
instances.  Peace  Corps  staff  physicians 
will  provide  these  examinations: 
however,  help  may  be  required  of  naval 
MTFs  for  ancillary  services, 

(2)  Immunizations.  When  requested, 
immunizations  may  be  provided  all 
beneficiaries  listed  in  §  728.59(a). 

(3)  Medical  care.  When  requested  in 
writing  by  a  representative  or  physician 
of  a  Peace  Corps  foreign  service  post, 
volunteers,  eligible  dependents  of 
volunteers,  and  trainees  of  the  Peace 
Corps  may  be  provided  necessary 
medical  care  at  Peace  Corps  expense. 
When  emergency  treatment  is  rendered 
without  prior  approval,  forward  a 
request  to  the  Peace  Corps  foreign 
service  post  as  soon  as  possible. 

(4)  Dental  care.  Limit  dental  care  to 
emergencies.  Render  only  that  care 
essential  to  relieve  pain  or  prevent 
imminent  loss  of  teeth.  All  beneficiaries 
seeking  dental  care  will  be  requested, 
whenever  possible,  to  furnish  advanced 
authorization. 

(5)  Evacuation  to  the  United  States. 
When  a  beneficiary  in  an  overseas 
naval  MTF  requires  prolonged 
hospitalization,  the  commanding  officer 
of  the  overseas  facility  will  report  the 
requirement  to  the  nearest  Peace  Corps 
foreign  service  post  and  request 
authorization  to  return  the  patient  to  the 
United  States.  Releases  custody  of 
dependents  to  their  sponsor  when 
evacuation  is  declined.  Aeromedical 
evacuation  may  be  used  per 
OP.\AVI\ST  4630.25B.  Travel  of 
attendant(s)  is  authorized  when  the 
patient  is  too  ill  or  too  young  to  travel 
unattended. 

(d)  Report.  Complete  and  submit,  per 
Subpart  ].  a  DD  7  (Repori  of  Treatment 
Furnished  Pay  Patients.  Hospitalization 
Furnished,  Pari  A]  or  DD  7A  (Repori  of 
Treatment  Furnished  Pay  Patients. 
Outpatient  Treatment  Part  B)  when 
outpatient  or  inpatient  care  is  rendered. 

§  728.60     Job  Corps  and  Volunteers  in 
Service  to  America  (VISTA)  beneficiaries. 

(a)  Beneficiaries,  job  Corps  and 
VISTA  enroUees  and  Job  Corps 
applicants  may  be  provided  services  as 
set  forth.  For  former  members,  see 

§  728.53. 

(b)  Authorization  required.  [1)  /ob 
Corps  enrollees.  Presentation  of  a  Job 
Corps  Identification  Card  after 
appointment  has  been  made  by  the 
corpsmember's  Job  Corps  center. 

(2)  Job  Corps  applicants.  Presentation 
of  a  letter  from  a  screening  agency  (e.g.. 
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State  Employment  Service)  after  an 
appointment  has  been  made  by  that 
agency. 

(3)  VISTA  Volunteers  and  VISTA 
Trainees.  A  "Blue-Cross  and  Blue  Shield 
Identification  Card"  is  issued  to  such 
personnel  as  identification.  Each  card 
has  a  VISTA  identification  number 
which  will  be  used  on  all  records  and 
correspondence. 

fc)  Care  authorized.  Normally, 
medical  services  are  provided  only 
when  civilian  of  VA  facilities  are  not 
available,  or  if  available,  are  incapable 
of  providing  needed  services.  However, 
upon  presentation  of  an  appropriate 
authorization,  the  following  services 
may  be  rendered  subject  to  the 
provisions  of  §  728.3. 

(1)  )ob  Corps  enrollees  are  authorized 
emergency  medical  care  upon 
presentation  of  their  Job  Corps 
Identification  Card;  however,  the 
corpsmember's  [ob  Corps  center  should 
be  notified  immediately. 

(2)  [ob  Corps  applicants  may  be 
provided  preenrollment  physical 
examinations  and  immunizations  on  an 
outpatient  basis  only. 

(3)  job  Corps  enrollees,  VISTA 
trainees,  and  VISTA  volunteers  are 
authorized; 

(i)  Outpatient  medical  examinations, 
outpatient  treatment,  and 
immunizations. 

(ii)  Inpatient  care  for  medical  and 
surgical  conditions  which,  in  the  opinion 
of  the  attending  physician,  will  benefit 
from  definitive  care  within  a  reasonable 
period  of  time.  When  found  probable 
that  a  patient  will  require 
hospitalization  in  excess  of  45  days, 
notify  the  Commander,  Naval  Medical 
Command  (MEDCO.M-33)  by  the  most 
expeditious  means. 

(iii)  Limit  dental  care  to  emergencies. 
Render  only  that  care  essential  to 
relieve  pain  or  prevent  imminent  loss  of 
teeth.  Beneficiaries  seeking  dental  care 
will  be  requested  to  furnish,  whenever 
possible,  advanced  authorization. 

(d)  Report.  Complete  and  submit,  per 
Subpart  |,  a  DD  7  (Report  of  Treatment 
Furnished  Pay  Patients.  Hospitalization 
Furnished,  Part  A)  or  DD  7.A  (Report  of 
Treatment  Furnished  Pay  Patients, 
Outpatient  Treatment,  Part  B)  when 
outpatient  or  inpatient  care  is  rendered. 

§  728.61     Medicare  t>«neficiaries. 

(a)  Care  authorized.  Emergency 
hospitalization  and  other  emergency 
services  are  authorized  for  beneficiaries 
of  the  Social  Security  Health  Insurance 
Program  for  the  Aged  and  Disabled 
(Medicare)  who  reside  in  the  50  United 
States  and  the  District  of  Columbia, 
Guam,  Puerto  Rico,  the  Virgin  Islands. 
American  Samoa,  and  the  Northern 


Mariana  Islands.  Such  care  in  naval 
MTFs  may  be  rendered  when  emergency 
services,  as  defined  in  §  728.61(b),  are 
necessary. 

(b)  Emergency  services.  Services 
provided  in  a  hospital  emergency  room 
after  the  sudden  onset  of  a  medical 
condition  manifesting  itself  by  acute 
symptoms  of  sufficient  severity 
(including  severe  pain)  such  that  the 
absence  of  immediate  medical  attention 
could  reasonably  be  expected  to  result 
in: 

(1)  Placing  the  patient's  health  in 
serious  jeopardy. 

(2)  Serious  impairment  to  bodily 
functions  of  serious  dysfunction  of  any 
bodily  organ  or  part. 

(c)  General  provisions — (1) 
Limitations.  Benefit  payments  for 
emergency  services  under  Medicare  can 
be  made  for  only  that  period  of  time 
during  which  the  emergency  exists. 
Therefore,  when  the  emergency  is 
terminated  and  it  is  permissible  from  a 
medical  standpoint,  discharge  or 
transfer  the  patient  to  a  facility  that 
participates  in  Medicare. 

(2)  Notification.  Notify  the  nearest 
office  of  the  Social  Security 
Administration  as  soon  as  possible 
when  a  Medicare  beneficiary  is 
rendered  treatment. 

(d)  Report.  Complete  and  submit,  per 
Subpart  J,  a  DD  7  (Report  of  Treatment 
Furnished  Pay  Patients,  Hospitalization 
Furnished,  Part  A)  or  DD  7A  (Report  of 
Treatment  Furnished  Pay  Patients, 
Outpatient  Treatment,  Part  B)  when 
outpatient  or  inpatient  care  is  rendered. 

Subpart  G— Other  Persons 

§  728.71    Ex-8ervlce  maternity  care. 

[a]  Eligible  beneficiaries.  After 
separation  from  the  service  under 
honorable  conditions  because  of 
pregnancy,  or  separated  from  the  service 
under  honorable  conditions  and  found 
to  have  been  pregnant  at  the  time  of 
separation,  the  following  former 
members  and  their  newborn  infant{8) 
may  be  provided  care  as  set  forth  below. 
The  rendering  of  this  care  is  subject  to 
the  provisions  of  §  728.3.  When  certified 
by  medical  authorities  that  the 
pregnancy  existed  prior  to  entry  into 
service  (EPTE).  maternity  benefits  are 
not  authorized. 

(1)  Former  women  members  of  the 
Army.  Air  Force,  Navy,  and  Marine 
Corps. 

(2)  On  or  after  12  August  1985,  former 
women  members  of  the  Commissioned 
Corps  of  the  United  States  Phablic  Health 
Service  (USPHS)  and  the  National 
Oceanic  and  Atmospheric 
Administration  (NOAA). 


UM  I 


(b)  Care  authorized.  (1)  Former 
women  members  may  be  rendered 
medical  and  surgical  care  in  naval  MTFs 
incident  to  that  pregnancy,  prenatal 
care,  hospitalization,  postnatal  care, 
and,  when  requirements  of 
SECNAVINST  6300.2A  are  met. 
abortions.  Limit  postnatal  care  to  6 
weeks  following  delivery.  Do  not 
promise  civilian  sources  under  any 
circumstances  for  either  the  mother  or 
the  infant  as  such  care  is  not  authorized, 

(2)  Treatment  of  the  newborn  infant  in 
USMTFs  includes  care,  both  inpatient 
and  outpatient,  only  during  the  first  6 
weeks  (42  days)  following  delivery.  If 
the  newborn  infant  requires  care  beyond 
the  6-week8  postnatal  period,  the  mother 
or  other  responsible  family  member 
must  make  arrangements  for  disposition 
to  private.  State,  welfare,  or  another 
Federal  facility. 

(c)  Application  for  care.  In  making 
application  for  care  authorized  by 

§  728.71,  former  women  members  should 
apply  either  in  person  or  in  writing  to 
the  Armed  Forces  inpatient  MTF  nearest 
their  home  and  present  either  their  DD 
214  (Armed  Forces  of  the  United  States 
Report  of  Transfer  or  Discharge)  or  DD 
256A  (Honorable  Discharge  Certificate) 
as  proof  of  eligibility  for  requested  care. 
In  areas  with  more  than  one  Armed 
Forces  MTF  available  and  capable  of 
providing  required  care,  application 
should  be  made  to  the  MTF  of  the 
service  from  which  separated,  as 
applicable.  Disengagement  in  such  areas 
to  MTFs  of  other  services  may  be  made 
only  when  space  is  not  available  or 
capability  does  not  exist  in  the  MTF  of 
the  services  from  which  the  individual 
was  separated. 

(d)  Charges  and  collection.  Charges 
and  reimbursement  procedures  for  care 
rendered  to  beneficiaries  in 

§  728.71(a)(2)  are  the  same  as  prescribed 
by  current  regulations  far  active  Coast 
Guard.  USPHS,  and  NOAA  members. 

§  728.72    Applicants  for  enrollment  In  the 
Senior  Reserve  Officers'  Training  Program, 

When  properly  authorized,  designated 
applicants  (including  applicants  for 
enrollment  in  the  2-year  program  and 
Military  Science  II  enrollees  applying  for 
Military  Science  III)  may  be  furnished 
medical  examinations  at  naval  MTFs 
including  hospitalization  necessary  for 
the  proper  conduct  thereof.  Medical 
care,  including  hospitalization,  is 
authorized  for  diseases  contracted  or 
injuries  incurred  in  line  of  duty  while  at 
or  traveling  to  or  from  a  military 
installation  for  the  purpose  of 
undergoing  medical  or  other 
examinations  or  fw  visits  of 
observation. 
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§  728.73    Applicants  for  enlistment  or 
reenllstment  in  the  Armed  Forces,  and 
applicants  tor  enlistment  in  the  reserve 
com  portents. 

(a)  Upon  referral  by  a  commander  of  a 
Military  Enlistment  Processing  Station 
(MEPS).  applicants  will  be  furnishpd 
necessary  medical  examinations. 
including  hospitalization  when 
qualifications  for  service  cannot 
otherwise  be  determined.  Use  the 
hospitalization  period  only  for 
diagnostic  purposes.  Do  not  correct 
disqualifying  defects. 

(b)  Applicants  who  suffer  injury  or 
acute  illness  while  awaiting  or 
undergoing  processing  at  Navy  and 
Marine  Corps  facilities  or  MEPS  may  be 
furnished  emergency  medical  and  dental 
care,  including  emergency 
hospitalization,  for  that  injury  or  illness. 

§  728.74    Applicants  for  appointment  in  the 
regular  Navy  or  Marine  Corps  and  reserve 
components,  including  members  of  the 
reserve  components  who  apply  for  active 
duty. 

(a)  Necessary  medical  examinations 
may  be  furnished,  including 
hospitalization  when  qualifications  for 
service  cannot  otherwise  be  determined. 
Use  such  a  period  of  hospitalization 
only  for  diagnostic  purposes.  Do  not 
correct  disqualifying  defects. 

(b)  Applicants  who  suffer  injury  or 
acute  illness  while  awaiting  or 
undergoing  processing  at  Navy  and 
Marine  Corps  facilities  or  MEPS  may  be 
furnished  emergency  medical  and  dental 
care,  including  emergency 
hospitalization,  for  that  injury  or  illness. 

§  728.75     Applicants  for  cadetship  at 
service  academies  and  applicants  for  the 
Uniformed  Services  University  of  Health 
Sciences  (USUHS). 

(a)  Upon  presentation  of  a  letter  of 
authorization  from  the  Department  of 
Defense  Medical  Examination  Review 
Board  (DODMERB),  applicants  for 
cadetship  at  Service  Academies  {.Navy. 
Army,  Air  Force,  Coast  Guard,  and 
Merchant  Marine)  and  applicants  for  the 
Uniformed  Services  University  of  Health 
Sciences  (USUHS)  will  be  furnished 
medical  examinations  at  facilities 
designated  by  the  DODMERB. 
Hospitalization  is  authorized  when 
qualifications  for  service  cannot 
Otherwise  be  determined.  Use  the 
hospitalization  period  for  diagnostic 
purposes  only,  and  not  to  correct 
disqualifying  or  other  defects.  Perform 
examinations  and  make  disposition  of 
completed  forms  per  BUMEDINST 
6120. 3M. 

(b)  Applicants  who  suffer  injury  or 
acute  illness  white  awaiting  or 
undergoing  processing  at  Navy  and 
Marine  Corps  facilities  or  at  MEPS  may 


be  furnished  emergency  medical  and 

dental  care,  including  emergency 
hospitalization,  for  that  injury  or  illness. 

§  728.76     Naval  Home  residents. 

Provide  necessary  medical  and  dental 
care,  both  inpatient  and  outpatient,  to 
residents  of  the  Naval  Home  when 
requested  by  the  Governor  of  the  Home. 
In  an  emergency,  care  may  be  rendered 
without  prior  approval  of  the  Governor; 
however,  the  Governor  of  the  Home 
should  be  contacted  immediately  and 
requested  to  furnish  authorization. 

§  728.77    Secretarial  designees. 

Subject  to  the  capabilities  of  the 
professional  staff  and  the  availability  of 
space  and  facilities,  naval  MTFs  and 
DTFs  will  provide  treatment  to 
individuals  that  have  been  granted 
Secretarial  designee  status  by  any  of  the 
three  service  Secretaries  (Navy,  Army, 
or  Air  Force),  the  Secretary  of 
Commerce  for  .NOAA  personnel,  the 
Secretary  of  Health  and  Human  Services 
for  USPHS  personnel,  or  the  Secretary 
of  Transportation  for  Coast  Guard 
personnel. 

(a)  Potential  iJt\<ji:nt-t-s.  Upon  a 
showing  of  sufficient  ciuse.  the 
Secretary  of  the  Navy  may  authorize 
individuals,  not  otherwise  authorized  by 
law,  to  receive  such  care  as  is  available 
in  naval  MTFs  in  the  United  States. 
Designation  may  be  extended  on  a 
worldwide  basis  for  preadoptive 
children  and  wards  of  active  duty 
members,  and  for  abused  dependents 
delineated  in  §728. 77(a)(6).  Temporary 
in  loco  parents  or  foster  parent  status  of 
the  member  with  regard  to  a  minor  is 
insufficient  for  approval.  Also,  civilian 
health  care  under  the  CHAMPUS 
program  cannot  be  authorized  for  other 
than  abused  dependents.  The 
Secretary's  discretionary  authority  is 
exercised  most  conservatively,  however, 
favorable  action  is  usually  taken  on 
requests  involving  the  following 
situations: 

(1)  Preadoption  proceedings  wherein 
an  active  duty  member  or  a  retired 
member  has  taken  affirmative  legal 
action  to  adopt  a  child. 

(2)  Custodianships  and  guardianships 
authorized  by  a  court  order  wherein  the 
member  is  designated  by  the  court  as 
the  custodian  or  guardian  and  the  child 
is  fully  dependent  upon  the  active  duty 
or  retired  member  sponsor. 

(3)  Evaluation  and  selection  of 
nonbeneficianes  viho  are  donor 
candidates  for  an  organ  or  tissue 
transplant  procedure  in  behalf  of  a 
military  service  beneficiary. 

(4)  Nonbeneficiary  participants  in 
officially  approved  clinical  research 
studies. 


(5)  Unremarried  former  spouses  who: 
Require  care  for  a  condition  incurred 
during  or  caused/aggravated  by 
conditions  associated  with  the  member's 
or  former  member's  creditable  service; 
do  not  qualify  under  the  former  spouses 
act;  and  do  not  have  medical  coverage 
under  an  employer-sponsored  health 
plan  which  will  provide  for  the  care 
required. 

(6)  Abused  dependents  of  discharged 
or  dismissed  former  uniformed  services 
members  in  need  of  medical  or  dental 
care  resulting  from  knowledge  of  the 
abuse  or  for  an  injury  or  illness  resulting 
from  abuse  by  the  former  member. 
Eligibility  will  terminate  the  earliest  of  1 
year  after  the  date  on  which  the  member 
is  discharged  or  dismissed  from  a 
uniformed  service,  or  when  care  is  no 
longer  needed. 

(7)  In  other  instances  wherein  the 
circumstances  clearly  merit  the 
providing  of  treatment  in  naval  MTFs, 
and  m  which  the  best  interest  of  the 
patient,  the  Navy,  and  \he  Government 
will  be  served,  favorable  Secretarial 
action  may  result.  The  mere  need  of 
medical  care  by  a  former  beneficiary  or 
other  person,  alone,  will  not  support 
approval  of  such  a  request. 

(b)  Requests  for  consideration. 
Requests  for  consideration  will  be 
submitted  to  the  Commander,  Naval 
Medical  Command  (MEDCOM-33)  by 
applicants  via  their  command,  when 
applicable,  or  by  the  Medical 
Department  command  concerned. 
Requests  should  include  any  pertinent 
information  which  will  support 
resolution  and  a  return  address. 
Requests  involving; 

(1)  Preadoption  must  include  a  legible 
reproducible  copy  of  an  interim  court 
order  or  adoption  agency  placement 
agreement  which  names  the  sponsor  and 
identifies  the  other  participating  parties. 
A  petition  for  a  court  order  is 
insufficient  to  support  a 
recommendation  for  approval. 

(2)  Custodianships  and  guardianships 
must  include  a  legible  reproducible  copy 
of  the  court  order,  identification  of  the 
parties,  and  also  identify  any  amounts 
of  income  to  which  the  ward  is  entitled. 

(3)  Participants  in  clinical  research 
studies  must  include: 

(i)  Sufficient  clinical  information 
concerning  the  nature  of  the  study. 

(ii)  Benefits  which  may  accrue  to  the 
individual. 

(iii)  The  extent,  if  any,  to  which  access 
by  other  authorized  beneficiaries  will  be 
impaired. 

(iv)  Benefits  which  will  accrue  to  the 
command,  e.g.,  enhancement  of  training, 
maximum  use  of  specialized  facilities, 
etc. 
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(v)  Recommended  duration  of 
designation. 

(vi)  Whether  the  consenting  individual 
has  been  informed  concerning  the 
nature  of  the  study,  its  personal 
implications,  and  freely  consents. 

(4)  Unremarried  former  spouses  must 
include: 

(i)  A  notarized  copy  of  the  marriage 
license. 

(ii)  A  statement  attesting  to  the  fact 
that  the  sponsoring  former  spouse 
achieved  20  or  more  years  of  creditable 
military  service. 

(iii)  Copy  of  divorce  decree  with 
official  d^te. 

(5)  Abused  depdendents  must  include: 
(i)  Full  name,  social  security  number, 

grade  or  rate,  branch  or  service,  and 
date  and  type  of  discharge  or  dismissal 
of  the  former  member.  Such  a  member 
must  have  received  a  dishonorable  or 
bad-conduct  discharge  or  dismissal  from 
a  uniformed  service  as  a  result  of  court- 
martial  conviction  for  an  offense 
involving  abuse  of  a  dependent  of  the 
member. 

(ii)  Full  names,  social  security 
numbers  (if  assigned],  and  relationship 
to  the  former  member  of  any  dependent 
in  need  of  medical  or  dental  care  to  treat 
adverse  health  conditions  resulting  from 
such  dependent's  knowledge  of  the 
abuse  or  any  injury  or  illness  suffered 
by  the  abused  person  as  a  result  of  such 
abuse. 

(c)  Blanket  designation.  (1)  The 
Secretary  of  Defense  has  granted 
Secretarial  designee  status  to  full-time 
Schedule  "A"  faculty  members  of  the 
Uniformed  Services  University  of  Health 
Sciences  (USUHS).  They  have  been 
provided  documentation  substantiating 
their  eligibility  and,  where  necessary,  an 
eligibility  termination  date.  These 
personnel  are  authorized  routine  care  at 
the  Naval  Hospital,  Bethesda.  MD.  At 
other  naval  MTFs,  only  emergency 
treatment  is  authorized  while  they  are 
traveling  on  official  university  business. 
The  letter  of  authorization  excludes 
routine  dental  care,  prosthetic 
appliances,  and  spectacles. 

(2)  The  following  officials  within  the 
Government,  the  Department  of 
Defense,  and  military  departments  have 
been  granted  blanket  Secretarial 
designation  for  medical  and  emergency 
dental  care  in  naval  MTFs  in  the  United 
States: 

(i)  The  President. 

(ii)  The  Vice  F*resident. 

(lii)  Members  of  the  Cabinet. 

(iv)  Article  III  Federal  Judges. 

(v)  U.S.  Court  of  Military'  Appeals 
judges 

[vi)  Members  of  Congress. 


(vii)  The  Secretary,  Deputy  Secretary, 
and  the  Assistant  Secretaries  of 
Defense. 

(viii)  The  Under  Secretary  of  Defense 
for  Policy. 

(ix)  The  Under  Secretary  of  Defense 
for  Research  and  Engineering. 

(x)  The  Secretaries,  Under  Secretaries, 
and  the  Assistant  Secretaries  of  the 
Military  Departments. 

(d)  Authorization.  Designees  will 
present  a  signed  letter  bearing  the 
letterhead  of  the  designating  service. 
Secretarial  designees  are  not  included  in 
the  DEERS  data  base  and  may  not 
possess  Government  identification 
cards.  Therefore,  the  only  proof  of  their 
eligibility  for  treatment  may  be  the  letter 
of  authorization.  When  a  Secretarial 
designee  presents  for  treatment: 

(1)  Ask  for  identification  of  the 
individual  presenting  the  letter  of 
authorization  to  assure  that  the  person 
seeking  care  is  the  individual  to  whom 
the  letter  was  issued. 

(2)  Chi'ck  the  expiration  date  on  the 
letter  of  authorization.  Many 
authorizations  are  issued  for  only  a 
specified  period  of  time,  e.g.,  abused 
dependents — no  longer  than  1  year. 

(3)  Check  to  assure  that  the  individual 
is  applying  for  care  authorized  by  the 
letter  of  authorization.  Designation  is 
often  granted  for  a  specific  diagnosis  or 
specific  mode  of  treatment. 

(4)  Check  to  assure  that  the  individual 
has  not  been  designated  for  care  only  as 
specific  facility.  Many  authorizations 
are  granted  for  conditions  or  for  care 
that  can  be  rendered  only  by  a  specified 
physician  or  under  a  specific  program. 

(5)  Place  a  copy  of  the  letter  of 
authorization  in  the  individual's  Health 
Record  or  outpatient  treatment  record 
on  the  left  side  at  the  first  visit  or 
admission. 

(e)  Charges  and  collection.  (1) 
Interagency  rates  are  applicable  for 
inpatient  and  outpatient  care  provided 
outside  the  National  Capital  Region  to 
all  individuals  listed  in  §  728.77(c)(2) 
with  the  exception  of  Members  of 
Congress.  Charges  are  at  full 
reimbursement  rates  for  Members  of 
Congress  provided  inpatient  or 
outpatient  care  outside  the  National 
Capital  Region. 

(2)  In  the  National  Capital  Region: 

(i)  Charges  are  waived  for  outpatient 
care  provided  to  all  categories  listed  in 
§  728.77(c)(2). 

(ii)  Charge  interagency  rates  for 
inpatient  care  of  all  individual  in 
§  728.77(cj(2)  except  Members  of 
Congress.  Charge  Members  of  Congress 
at  full  reimbursement  rates. 

(3)  Complete  and  submit,  per  Subpart 
J,  a  DD  7  (Report  of  Treatment  Furnished 
Pay  Patients,  Hospitalization  Furnished, 


Part  A)  or  DD  7A  (Report  of  Treatment 
Furnished  Pay  Patients,  Outpatient 
Treatment,  Part  B)  when  outpatient  or 
inpatient  care  is  rendered  to  Secretarial 
designees  whose  charges  for  care  have 
not  been  waived. 

§  728.78    American  Red  Cross 
representatives  and  ttteir  dependents. 

(a)  Potential  beneficiaries. 

(1)  Volunteer  workers. 

(2)  Full-time,  paid  employees. 

(3)  Dependents  of  personnel 
enumerated  in  §  728.78(a)  (1)  and  (2) 
when  accompanying  their  sponsor 
outside  the  continental  United  States, 
including  Alaska,  Hawaii,  and  Puerto 
Rico. 

(b)  Care  authorized.  (1)  When 
services  of  the  American  Red  Cross 
(ARC)  have  been  accepted  in  behalf  of 
the  Federal  Government  under 
applicable  DOD  regulations, 
beneficiaries  in  §  728.78(a)(1)  are 
considered  "employees"  of  the 
Government  for  the  purpose  of  this  part 
and  are  authorized  health  care  in 
USMTFs,  both  in  and  outside  the  United 
States  for  work-related  conditions.  See 

§  728.53(a)(2)  regarding  the  specific 
application  of  this  authorization. 

(2)  Beneficiaries  enumerated  in 

§  728.78(a)  (1)  and  (2)  are  authorized 
health  care  in  USMTFs  located  outside 
the  United  States  for  both  work  and 
nonwork-related  conditions.  See 
§  728.53(a)(2)  for  treatment  of  work- 
related  conditions  of  those  in 
§  728.78(a)(1). 

(3)  Beneficiaries  identified  in 

§  728.78(a)  (1),  (2),  and  (3)  are  authorized 
emergency  care  in  USMTFs  outside  the 
continental  United  States,  including 
Alaska,  Hawaii,  and  Puerto  Rico  where 
facilities  are  not  otherwise  available  in 
reasonably  accessible  and  appropriate 
non-Federal  hospitals.  Provide 
hospitalization  only  for  acute  medical 
and  surgical  conditions,  exclusive  of 
nervous,  mental,  or  contagious  diseases 
or  those  requiring  domiciliary  care. 
Routine  dental  care,  other  than  dental 
prosthesis  and  orthodontia,  is 
authorized  on  a  space  available  basis 
provided  facilities  are  not  otherwise 
available  in  reasonably  accessible  non- 
Federal  faciUties. 

(c)  Records  disposal.  Upon  completion 
of  treatment  of  accredited 
representatives  of  the  American  Red 
Cross  or  their  dependents,  forward 
medical  records,  including  all  clinical 
records  and  x-ray  films,  to  the  Medical 
Director,  National  Headquarters, 
American  Red  Cross,  20th  and  D  Street 
NW.,  Washington.  DC  20006. 

(d)  Charges  and  collection.  Charge 
beneficiaries  in  §  728.78(a)  (1)  and  (2) 
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the  rate  applicable  to  officer  personnel 
and  dependents  in  §  728.78(a)(3)  the 
dependent  rate.  Complete  and  submit, 
per  Subpart  J.  a  DD  7  (Report  of 
Treatment  Furnished  Pay  Patients. 
Hospitalization  Furnished,  Part  A)  or  DD 
7A  (Report  of  Treatment  Furnished  Pay 
Patients,  Outpatient  Treatment.  Part  B) 
when  outpatient  or  inpatient  care  is 
rendered  to  ARC  personnel  or  to  their 
dependents. 

§  728.79    Employees  of  Federal 
contractors  and  sut>contractors. 

(a)  Beneficiaries.  (1)  U.S.  citizen 
contractor,  engineering,  and  technical 
service  personnel  designated  as  U.S. 
Navy  Technicians. 

(2)  Civilian  employees  of  contractors 
and  subcontractors  operating  under  U.S. 
Government  contracts. 

(3)  Dependents  of  personnel 
enumerated  in  §  728.79(a)  (1)  and  (2) 
when  accompanying  their  sponsor 
outside  the  continental  United  States  or 
in  Alaska. 

(b)  Care  authorized.  (1)  Beneficiaries 
identified  in  §  728.79(a)  (1)  and  (2)  may 
be  provided  emergency  care  in  naval 
MTFs  for  illnesses  and  injuries  occurring 
at  work  in  or  outside  the  United  Stales. 

(2)  While  serving  outside  the 
continental  United  States  or  in  Alaska, 
where  facilities  are  not  otherwise 
available  in  reasonably  accessible  and 
appropriate  non-Federal  facilities. 
beneficiaries  identified  in  §  728.79(a)  (1), 
(2),  and  (3)  may  receive  hospitalization 
and  necessary  outpatient  services  in 
naval  MTFs  on  a  reimbursable  basis. 
Except  for  beneficiaries  in  §  728.79(a)(1) 
who  are  serving  aboard  naval  vessels, 
all  others  ervumerated  may  only  be 
hospitalized  for  acute  medical  and 
surgical  conditions,  exclusive  of 
nervous,  mental,  or  contagious  diseases 
or  those  requiring  domiciliary  care. 
Routine  dental  care,  other  than  dental 
prosthesis  and  orthodontia,  is 
authorized  on  a  space  available  basis 
provided  facilities  are  not  otherwise 
available  in  reasonably  accessible  and 
appropriate  non-Federal  facilities. 

(c)  Charges  and  collection.  Care  is 
authorized  on  a  reimbursable  basis. 
Complete  and  submit,  per  Subpart  J.  a 
DD  7  (Report  of  Treatment  Furnished 
Pay  Patients,  Hospitalization  Furnished. 
Part  A)  or  DD  7A  (Report  of  Treatment 
Furnished  Pay  Patients.  Outpatient 
Treatment,  Part  B)  when  outpatient  or 
inpatient  care  is  rendered. 

§  728.80    U.S.  Government  employees. 

(a)  Civil  service  employees  of  all 
Federal  agencies,  including  teachers 
employed  by  Department  of  Defense 
Dependent's  Schools  (DODDS)  and  their 
dependents,  may  be  provided 


hospitalization  and  necessary  outpatient 
services,  (other  than  occupational  health 
services),  on  a  reimbursable  basis, 
outside  the  continental  limits  of  the 
United  States  and  in  Alaska,  where 
facilities  are  not  otherwise  available  in 
reasonably  accessible  and  appropriate 
non-Federal  hospitals.  Except  for 
employees  who  are  serving  aboard 
naval  vessels,  hospitalization  may  be 
furnished  only  for  acute  medical  and 
surgical  conditions,  exclusive  of 
nervous,  mental,  or  contagious  diseases 
or  those  requiring  domiciliary  care. 
Routine  dental  care,  other  than  dental 
prosthesis  and  orthodontia,  is 
authorized  on  a  space  available  basis 
provided  facilities  are  not  otherwise 
available  in  reasonably  accessible  and 
appropriate  non-Federal  facilities. 

(b)  Such  civilian  employees  and  their 
dependents  may  be  provided  medical, 
surgical,  dental  treatment, 
hospitalization,  and  optometric  care  at 
installations  in  the  United  States  which 
have  been  designated  remote  by  the 
Secretary  of  the  Navy  for  the  purpose  of 
providing  medical  care. 

(c)  The  major  objective  of  the 
following  programs  for  civil  service 
employees,  regardless  of  location,  is 
emergency  treatment  for  relief  of  minor 
ailments  or  injuries  to  keep  the 
employee  on  the  job: 

(1)  The  Department  of  Labor,  Office  of 
Workers'  Compensation  Programs 
(OWCP),  governs  the  overall  medical 
care  program  for  employees  of  the 
Government  who  sustain  injuries  while 
in  the  performance  of  duty,  including 
diseases  proximately  caused  by 
conditions  of  employment  (see  §728.53). 

(2)  Federal  civil  service  employees 
and  applicants  for  such  employment  are 
authorized  services  as  outlined  in 
chapter  22.  section  XIIl.  of  the  Manual  of 
the  Medical  Department  (MANMEDj. 
When  appropriated  fund  and 
nonappropriated  fund  employees, 
including  unpaid  volunteer  employees, 
require  emergency  and  nonemergency 
occupational  health  services  due  to  an 
illness  or  an  injury  on  the  job.  provide 
this  limited  care  through  your 
occupational  health  service,  emergency 
room,  or  evening  primary  care  clinic,  as 
appropriate.  This  care  is  rendered  free 
of  charge  to  the  employee,  the 
employee's  command,  or  insurance 
carrier.  Included  with  this  group  are 
Military  Sealift  Command  (MSC) 
civilian  marine  personnel  (authorized 
additional  care  and  ser\'ice8  as  outlined 
in  BUMINST  6320.52  and  care  under 

§  728.53(a)(7)j  and  members  of  the 
National  Oceanic  and  Atmospheric 
Administration  (NOAA)  serving  with 
the  Navy. 


(3)  Under  the  technical  control  of  the 
Surgeon  General  of  the  Army,  the  DOD 
Civilian  Employees'  Health  Ser\nce  is 
responsible  for  administering  the  health 
program  for  all  Federal  civil  service 
employees  in  the  District  of  Columbia 
area. 

(d)  Care,  other  than  occupational 
health  services,  is  provided  on  a 
reimbursable  basis.  Complete  and 
submit,  per  Subpart  ).  a  DD  7  (Report  of 
Treatment  Furnished  Pay  Patients, 
Hospitalization  Furnished.  Part  A)  or  DD 
7A  (Report  of  Treatment  Furnished  Pay 
Patients.  Outpatient  Treatment.  Part  B) 
when  outpatient  or  inpatient  care  is 
rendered. 

§728.81    Other  civilians. 

(a)  Genera!.  In  an  emergency,  any 
person  may  be  rendered  care  in  naval 
MTFs  to  prevent  undue  suffering  or  loss 
of  life  or  limb.  Limit  care  to  that 
necessary  only  during  the  period  of  the 
emergency,  and  if  further  treatment  is 
indicated,  initiate  action  to  transfer  the 
patient  to  a  private  physician  or  civilian 
facility  as  soon  as  possible.  Further, 
subject  to  the  provisions  of  §  728.3.  the 
following  personnel  are  authorized  care 
as  set  forth. 

(b)  Beneficiaries  and  extent  of  care. 

(1)  Provide  all  occupational  health 
services  to  civilian  employees  paid  from 
nonappropriated  funds,  including  Navy 
exchange  employees  and  service  club 
employees,  free  of  charge  (see 

§  728.801c)[2)).  Provide  treatment  of 
occupational  illnesses  and  injuries  other 
than  in  emergencies  per  rules  and 
regulations  of  the  Office  of  Workers' 
Compensation  Programs  (see  §  728.53). 

(2)  Civilians  attending  the  Federal 
Bureau  of  Investigation  (FBI)  Academy, 
Marine  Corps  Development  and 
Education  Command,  Quantico,  \'.\. 
may  be  rendered  care  at  the  Naval 
Medical  Clinic.  Quantico.  VA.  for 
emergencies.  Such  persons  who  are  in 
need  of  hospitalization  for  injuries  or 
disease  may  be  hospitalized  and  classed 
as  civilian  humanitarian  nonindigents 
with  the  approval  of  the  cognizant 
hospital's  commanding  officer 
EXCEPTION:  Certain  individuals,  such 
as  em.ployees  of  the  Federal  Bureau  of 
Investigation  who  are  injured  in  the  line 
of  duty,  may  be  entitled  to  care  at  the 
expense  of  the  Office  of  Workers 
Compensation  Programs  (OWCPJ  (see 

§  728.53). 

(3)  The  following  civilians  who  are 
injured  or  become  ill  while  participating 
in  Navy  or  .Marine  Corps  sponsored 
sports,  recreational  or  training  activities 
may  be  rendered  care  on  a  temporary 
(emergency)  basis  until  such  time  as 
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disposition  can  be  effected  to  another 
source  of  care. 

(!)  Members  of  the  Naval  Sea  Cadet 
Corps. 

(ii)  )unior  ROTC/NDCC  (National 
Defense  Cadet  Corps)  cadets. 

(lii)  Civilian  athletes  training  or 
competing  as  part  of  the  U.S.  Olympic 
effort. 

|lv)  Civilians  competing  in  Navy  or 
Marine  Corps  sponsored  competitive 
meets. 

(v)  Members  of  Little  League  teams 
and  Youth  Conservation  groups. 

(vi)  Boy  Scouts  and  Girl  Scouts  of 
America. 

(4)  Other  civiHan  personnel  included 
below  are  not  normally  eligible  for  care 
in  naval  MTFs:  however,  under  the 
conditions  set  forth,  care  may  be 
rendered. 

(i)  Potential  beneficiaries. 

(A)  Civilian  representatives  of 
religious  groups. 

(B)  Educational  institutions 
representatives. 

(C)  Athletic  clinic  instructors. 

(D)  L'SO  representatives. 

|E)  Celebrities  and  entertainers. 

(F)  Social  agencies  representatives. 

(G)  Others  in  a  similar  status  to  those 
in  §  728.81(b)(4)(i)  (A)  through  (F). 

(H)  News  correspondents. 

(1)  Commercial  airline  pilots  and 
employees. 

(i)  Volunteer  workers.  This  category 
includes  officially  recognized  welfare 
workers,  other  than  Red  Cross. 

(li)  Care  authorized. 

(A)  Persons  enumerated  in 

§  728.81(b)(4)(i)  (A)  through  (G).  who  are 
contracted  to  provide  direct  services  to 
the  Armed  Forces  and  who  are  acting 
under  orders  issued  by  the  Department 
of  Defense  or  one  of  the  military 
departments  to  visit  military  commands 
overseas,  and  their  accompanying 
dependents,  may  be  provided  medical 
care  in  naval  MTFs  outside  the  48 
contiguous  United  States  and  the 
District  of  Columbia  provided  local 
civilian  facilities  are  not  reasonably 
available  or  are  inadequate.  Limit 
inpatient  care  to  acute  medical  and 
surgical  conditions  exclusive  of  nervous, 
mental,  or  contagious  diseases,  or  those 
requiring  domiciliary  care.  Routine 
dental  care,  other  than  dental 
prostheses  and  orthodontia,  is 
authorized  on  a  space  available  basis 
outside  the  United  States,  provided  such 
care  is  not  otherwise  available  in 
reasonably  accessible  and  appropriate 
non-Federal  facilities. 

(B)  Persons  enumerated  in 
§728.81(b){4)(i)(H)and(I)are 
authorized  emergency  medical  and 
dental  care  in  naval  MTFs  outside  the  48 
contiguous  United  States  and  the 


District  of  Columbia  provided  local 
civilian  facilities  are  not  reasonably 
available  or  are  inadequate, 

(C)  Persons  enumerated  in 
§  728.81(b)(4)(i)(I),  both  within  and 
outside  the  48  contiguous  United  States 
and  the  District  of  Columbia,  may 
receive  care  in  naval  MTFs  for  injuries 
or  diseases  incurred  in  the  performance 
of  duty  as  beneficiaries  of  OWCP  (see 
§  728.53).  Additionally,  if  such 
volunteers  are  sponsored  by  an 
international  organization  (e.g.,  the 
United  Nations)  or  by  a  voluntary 
nonprofit-relief  agency  registered  with 
and  approved  by  the  Advisory 
Committee  on  Voluntary  Aid  (e.g., 
CARE),  they  may  receive  other 
necessary  nonemergency  medical  care 
and  occupational  health  services  while 
serving  outside  the  48  contiguous  United 
States  and  the  District  of  Columbia. 

(c)  Charges  and  collection.  Care  is 
provided  on  a  reimbursable  basis. 
Complete  and  submit,  per  Subpart  J,  a 
DD  7  (Report  of  Treatment  Furnished 
Pay  Patients,  Hospitalization  Furnished, 
Part  A)  or  DD  7A  (Report  of  Treatment 
Furnished  Pay  Patients,  Outpatient 
Treatment,  Part  B)  when  outpatient  or 
inpatient  care  is  rendered. 

§  728.82    Individuals  whose  military 
records  are  being  considered  for 
correction. 

Individuals  who  require  medical 
evaluation  in  connection  with 
consideration  of  their  individual 
circumstances  by  the  Navy,  Army,  and 
Air  Force  Board  for  Correction  of 
Military  Records  are  authorized 
evaluation.  Including  hospitalization 
when  necessary  for  the  proper  conduct 
thereof. 

§  728.83    Persons  in  military  custody  and 
nonmilitary  Federal  prisoners. 

(a)  Potential  beneficiaries. 

(1)  Military  prisoners. 

(2)  Nonmilitary  Federal  prisoners. 

(3)  Enemy  prisoners  of  war  and  other 
detained  personnel. 

(b)  Care  authorized— (1)  Military 
prisoners. 

(i)  Whose  punitive  discharges  have 
been  executed  but  whose  sentences 
have  not  expired  are  authorized  all 
necessary  medical  and  dental  care, 

(ii)  Whose  punitive  discharges  have 
been  executed  and  who  require 
hospitalization  beyond  expiration  of 
sentences  are  not  eligible  for  care  but 
may  be  hospitalized  as  civilian 
humanitarian  nonindigents  until  final 
disposition  can  be  made  to  some  other 
appropriate  facility. 

(iii)  On  parole  pending  completion  of 
appellate  review  or  whose  parole 
changes  to  an  excess  leave  status 


following  completion  of  sentence  to 
confinement  while  on  parole  are 
members  of  the  military  service  and  as 
such  are  authorized  care  as  outlined  in 
subpart  B, 

(iv)  On  parole  whose  punitive 
discharge  has  been  executed  are  not 
members  of  the  mihtary  service  and  are 
therefore  not  entitled  to  care  at 
Government  expense.  If  the 
circumstances  are  exceptional, 
individuals  herein  who  are  not 
authorized  care  may  request  Secretarial 
designee  status  under  the  provisions  of 
§  728.77. 

(2)  Nonmilitary  Federal  prisoners. 
Under  the  provisions  of  §  728.83, 
nonmilitary  Federal  prisoners  are 
authorized  only  emergency  medical 
care.  When  such  care  is  being  rendered, 
the  institution  to  which  prisoners  are 
sentenced  must  furnish  necessary 
guards  to  effectively  maintain  custody 
of  prisoners  and  assure  the  safety  of 
other  patients,  staff  members,  and 
residents  of  the  local  area.  Under  no 
circumstances  will  military  personnel  be 
voluntarily  used  to  guard  or  control  such 
prisoners.  Upon  completion  of 
emergency  care,  make  arrangements  for 
immediate  transfer  of  the  prisoners  to  a 
nonmilitary  MTF  or  for  return  to  the 
facility  to  which  sentenced. 

(3)  Enemy  prisoners  of  war  and  other 
detained  personnel.  Subject  to  the 
provisions  of  §  728.3,  enemy  prisoners  of 
war  and  other  detained  personnel  are 
entitled  to  and  may  be  rendered  all 
necessary  medical  and  dental  care. 

(c)  Charges  and  collection.  Care 
provided  individuals  enumerated  in 
§  728.83(b)(1)  (ii),  (iv),  and  §  728.83(b)(2) 
is  on  a  reimbursable  basis.  Complete 
and  submit,  per  Subpart  J,  a  DD  7 
(Report  of  Treatment  Furnished  Pay 
Patients,  Hospitalization  Furnished,  Part 
A)  or  DD  7A  (Report  of  Treatment 
Furnished  Pay  Patients,  Outpatient 
Treatment,  Part  B)  when  outpatient  or 
inpatient  care  is  rendered. 

Subpart  H— Adjuncts  to  Medical  Care 

§  728.91     General  28. 

Adjuncts  to  medical  care  include  but 
are  not  limited  to  prosthetic  devices 
such  as  artificial  limbs,  artifk;ial  eyes, 
hearing  aids,  orthopedic  footwear, 
spectacles,  wheel  chairs,  hospital  beds, 
and  similar  medical  support  items  or 
aids  which  are  required  for  the  proper 
care  and  management  of  the  condition 
being  treated.  Generally,  expenses 
incurred  for  procurement  of  such  items, 
either  from  civilian  sources  as 
supplemental  care  or  from  stocks 
maintained  by  the  facility,  are  payable 
from  operation  and  maintenance  funds 
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available  for  support  of  naval  MTFs. 
However,  certain  adjuncts  mav  be  cost- 
shared  under  CHAMPUS  for 
CHAMPUS-eligible  individuals  under 
circumstances  enumerated  in  the 
cooperative  care  or  services  criteria  of 
§  728.4(z). 

§728.92    Policy. 

(a)  Provide  adjuncts  to  medical  care  to 
eligible  beneficiaries  receiving  inpatient 
or  outpatient  care  when,  in  the  opinion 
of  the  attending  physician,  such  adjuncts 
will  offer  substantial  assistance  in 
overcoming  the  handicap  or  condition 
and  thereby  contribute  to  the  well-being 
of  the  beneficiary. 

(b)  Unless  necessary  for  humanitarian 
reasons,  do  not  furnish  orthopedic  and 
prosthetic  appliances  on  an  elective 
basis  to  members  of  the  naval  service 
with  short  periods  of  service  remaining 


when  the  defect  requiring  the  appHance 
existed  prior  to  entry  into  service  and 
when  such  members  will  be  separated 
from  the  service  because  of  these 
defects. 

(c)  For  active  duty  members,  make  the 
initial  allowance  of  orthopedic  footwear 
and  orthopedic  alterations  to  standard 
footwear  the  same  quantity  as  provided 
in  the  initial  clothing  allowance, 

(d)  Base  the  number  of  orthopedic  and 
prosthetic  appliances  issued  or  replaced 
for  other  authorized  recipients  upon  the 
individual's  requirements  as  determined 
by  the  attending  physician  to  be 
consistent  with  the  highest  standards  of 
modem  medicine. 

(e)  Former  members  of  the  uniformed 
service  should  be  advised  that  they  may 
obtain  durable  medical  equipment. 


medical  care,  and  adjuncts  from 
\'e!erans  Admmistration  facilities 

(fj  Dependents  are  authorized  certain 
adjuncts  per  §§  728.31  (c)  and  (d)  and  m 
instances  where  items  are  not  normally 
authorized  at  the  expense  of  the 
Government,  they  may  be  provided  at 
cost  to  the  United  States  if  available 
from  Government  stocks  under  the 
following  conditions: 

(1)  Outside  the  United  States. 

(2)  At  specific  stations  within  the 
United  States  which  have  been 
authorized  b\  the  Secretary  of  the  Navy 
tc  st-!!  these  items. 

§  728.93     Chart  of  adjunct*. 

The  following  chart  and  footnotes 
provide  information  relative  to  adjuncts 
which  may  be  furnished  the  several 
categories  of  beneficiaries  eligible  for 
medical  care  at  naval  MTFs. 


Adjuncts 


Ambulance  service 

Artificial  eyes 

Artificial  limbs 

Contact  or  speaal  lenses(") 

CrutchesC) 

Dental  prostheses 

Elastic  stockings 

Heanng  aidsC") 

Heanng  aid  parts  and  batteries . 

Hospital  beds  (') 

Joint  braces 

Orthopedic  footware 

Prosthetic  devices.  otherC) 

Respirators  and  inhalators(') 

Resusatators  (') 

Spectacles 

Walking  ironsC) 

Wheel  chairs(') 


Active  duty  and 
retired  members 


Otriers 

authonzed  the 

same  benefits 

as  active  duty  or 

retired 

membersC") 


Depenoenis 
autnonzed  tne 

sar^e  benefits 


Ot^er 
t>erve<tciaries( ' 


Yes 

Yes 

Yes 

Yes(«) ... 

Yes 

Yes 

Yes 

Yes(»)... 
YesC"). 

Yes 

Yes 

Yes„ 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 


Yes 

Yes 

Yes 

Yes(«). 
Yes 


Yes 

Yes(*)... 
Yes('0). 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 


Yes(') No 

Yes- Maybe(») 

Yes - Maybe(') 


MaybeC)  («)  (•).. 
Yes 

MaybeC) 

Yes 

Maybe(2) 

Maybe(2)(>o). 

Yes 

Yes 

Maybe{^) 

Maybe(=') 

Yes 

Yes 

Maybe(*)  (•)... 

Yes 

YeS„ 


No 

Yes 

Maybe(>) 

Yes 

MaybeC) 

No 

Yes 

Yes 

MaybeC) 

No 

Yes(') 

Yes(') 

No 

Yes 

Yes 


(')  When  considered  medically  appropriate  by  the  attending  physician. 

«  See  §  728  92(f). 

» Outside  the  United  States  and  at  designated  remote  stations  when  considered  medicaiiy   appropnate   by  the  anendmg   pnysoan 

*  Contact  Of  special  lenses  are  not  to  be  issued  solely  tor  cosmetic  reasons.  Further  guidelines  are  contamec  ir  NAVMEDCOMINST  6810  1 

'■  In  addition  to  the  hearing  aid,  include  In  initial  issue  one  spare  receiver  cord,  approximatety  1  montr  s  supply  o<  banenes  and  a  stalemer^t 
Indicating  make,  model,  type  of  receiver,  senal  number,  code,  part  numbers,  B  '  battery  voltage,  and  type  of  A  '  and  "B  '  batteries,  as 
appropriate  Provide  replacement  of  heanng  aids  upon  the  same  basis  as  initial  issue  and,  except  ir  unusual  circumstances,  will  not  be  repiaceo 
within  2  years  of  the  initial  furnishing  or  the  last  replacement  of  the  appliance 

«  Spectacles,  contact  lenses,  or  intraocular  lenses  may  be  provided  dependents  with  eye  conditions  which  require  these  iter^s  for  complete 
medical  or  surgical  management  of  a  condition  other  than  ordinary  refractive  enor   For  further  information,  consult  NAVMEDCOMINST  6810  1 

'  Kilay  be  loaned  on  a  custody  basis  at  the  discretion  of  the  attending  physician 

» See  subpart  of  this  pan  relating  to  specific  tieneficiary  ^     ^      ^        ,      j     i,      ■ 

'  When  considered  by  ttie  attending  physician  and  dentist  to  tie  an  ad)ur>ci  to  a  medical  or  surgical  condition  other  than  dental  and  when  in 
consonance  with  existing  legislation  and  directives 

'0  For  further  guidelines,  consult  BUMEDINST  6320  41B 

' '  Includes  intraocular  lenses  required  for  implantation  upon  removal  of  cataracts: 
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Subpart  I — Reservists — Continued 
Treatment,  Return  to  Limited  Duty, 
Separation,  or  Retirement  for  Physical 
Disability 

§728  101    General. 

Id  I  Xolicp  of  eligibility  ISOE).  While 
tht>  NOE  is  basically  a  document  that 
substantiates  entitlement  to  a  disability 
benefit  equal  to  pay  and  aUowanccs,  it 
muy  be  accepted  when  required  to 
substantiate  eligibility  for  benefits  other 
th.in  pay  and  allowances,  i.e..  treatment 
in  L'S.MTFs  under  the  provisions  of  title 
to.  United  States  Code. 

|1))  Physical  disubih'y  benefits.  The 
fdiiowint;.  excerpted  and  paraphrased 
from  SP:CN.-\VI.NST  1770.3,  paragraph 
10.  is  applicable  when  a  reservist  may 
be  entitled  to  physical  disability 
benefits. 

(1)  When  a  notice  of  eligibility  (.NOE) 
h.is  been  issued  to  a  member 
hospitalized  in  a  nav.il  MTF  and  the 
.ittending  physician  is  of  the  opinion 
that  recovery  is  not  anticipated  or  that 
the  reservist  is  not  expected  to  be  fit  for 
return  to  full  duty  within  a  reasonable 
period,  a  medical  board  will  be 
con\.ened  and  the  case  managed  the 
same  as  that  of  a  Regular  member. 
Assure  that  a  copy  of  the  NOE 
accompanies  the  medical  board  report 
forwarded  to  the  Central  Physical 
E^alu.jtion  Board.  Disability  benefits, 
equ.il  to  pay  and  allowances,  will 
continue  in  such  instances  until  final 
disposition. 

12]  There  is  no  limited  duty  status,  per 
St',  for  inactive  reservists.  However,  if 
the  attending  physician  determines  that 
a  reservist  is  temporarily  unfit  for  full 
duty,  but  will  be  fit  for  full  duty 
following  a  period  of  convalescence  or 
following  duty  with  physical  limitations, 
not  to  exceed  6  months,  the  physician 
ma\  return  the  reser.ist  to  duty  with  a 
summa."^'  of  the  hospitalization  or 
treatment.  The  summary  will  set  forth 
the  limitations  posed  by  the  member's 
disability  and  the  period  of  such 
limitations.  Followup  hospitalization, 
treiitment.  and  evaluation  for  the  same 
condition  may  be  provided  at  USMTFs 
during  the  period  of  restricted  duty,  if 
required.  If,  during  the  period  of  the 
restricted  duty,  it  appears  that  the 
reservist  will  he  permanently  unfit  for 
full  duty,  promptly  authorize  the 
rt'servist  to  report  for  evaluation, 
treatment  if  required,  and  appearance 
tiefore  a  medical  board  at  the  nearest 
nav.il  MTF  capable  of  accomplishing 
s.imt>.  .-Xdmission  to  the  sicklist  is 


authorized,  when  required.  Should  the 
medical  board  recommend  appearance 
before  a  physical  evaluation  board, 
disability  benefits  equal  to  pay  and 
allowances  should  continue  until  final 
disposition  is  effected. 

§  728.102     Care  from  other  than  Federal 
sources. 

The  provisions  of  this  subpart  do  not 
authorize  care  for  reservists  at  other 
than  Federal  facilities  nor  out  of  funds 
available  for  operation  of  USMTFs 
(supplemental  care)  after  a  period  of 
active  duty  or  a  period  of  training  duty 
ends,  including  travel  to  and  from  such 
training.  Such  care  may  be  rendered 
under  the  provisions  of  Part  732  of  this 
chapter. 

Subpart  J — Initiating  Collection  Action 
on  Pay  Patients 

§728.111     General. 

The  Comptroller  of  the  Navy  has 
approved  a  system  of  transactions  that 
generates  reports  to  COMNAV 
MEDCOM  on  unfunded  reimbursable 
transactions.  The  purpose  of  the  final 
report  is  to  provide  data  on  services 
furnished  by  naval  health  care  facilities 
for  which  central  collection  from  other 
Government  agencies  and  private 
parties  is  required. 

§  728. 1 1 2    Responsibilities. 

(a)  Patient  administration 
departments.  The  initiation  of  the 
collection  process  begins  with  patient 
administration  departments.  Collection 
action  cannot  be  accomplished  unless 
patient  administration  departments  take 
the  initial  step  to  complete: 

(1)  DD  7.  Report  of  Treatment 
Furnished  Pay  Patients,  Hospitalization 
Furnished  (Part  A).  Prepare  a  separate 
substantiating  DD  7,  in  triplicate,  for 
each  category  of  pay  patient  receiving 
inpatient  care.  At  the  end  of  each  day 
that  any  pay  patient  is  admitted,  submit 
DD  7's  to  the  collection  agent. 

(2)  DD  7.4,  Report  of  Treatment 
Furnished  Pay  Patients.  Outpatient 
Treatment  Furnished  (Part  B).  Prepare  a 
separate  substantiating  DD  7A,  in 
triplicate,  for  each  category  of  pay 
patient  receiving  outpatient  care.  At  the 
end  of  each  day  that  any  pay  patient  is 
treated  on  an  outpatient  basis,  submit 
DD  7A's  to  the  collection  agent. 

(b)  Collection  agents.  Upon  receipt  of 
a  completed  DD  7  or  DD  7A,  collection 
agents  will  take  the  action  indicated  in 
paragraph  24304  of  the  Resource 


Management  Handbook,  NAVMED  P- 
5020.  to  effect  central  collection  action. 

§  728.1 13    Categories  of  pay  patients. 

The  categories  of  patients  for  whom 
collection  action  must  be  initiated  are: 

(a)  Coast  Guard.  (1)  Active  Officers. 

(2)  Retired  Officers.  (3)  Active  Enlisted. 
(4)  Retired  Enlisted.  (5)  Dependents.  (6) 
Cadets. 

(b)  Public  Health  Service.  (1)  Active 
Officers.  (2)  Retired  Officers.  (3) 
Dependents  of  Officers. 

(c)  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
(1)  Active  Officers.  (2)  Retired  Officers. 

(3)  Dependents  of  Officers 

(d)  Foreign.  (1)  NATO  Officers 
(Except  Canadians  provided  care  under 
the  comparable  care  agreement.).  (2) 
NATO  Enlisted  (E.xccpl  Canadians 
provided  care  under  the  comparable 
care  agreement).  (3)  .N.ATO  Dependents. 

(4)  Civilians  .'Accompanying  N.'ATO 
Members.  (5)  Foreign  Militarv  Sales 
(FMS)  Officers.  (6)  FMS  Enlisted.  (7) 
FMS  Dependents.  (8)  FMS  Civilians.  (9) 
Military  Grant  Aid  Officers.  (10) 
Military  Grant  Aid  Enlisted.  (11) 
Military  Grant  .WA  Dependents.  (12) 
Military  Grant  Aid  Civilians.  (13) 
Military  Officers  From  Other  Than 
NATO  Nations.  (14)  Mili'ary  Enlisted 
From  Other  Than  NATO  Nations.  (15) 
Dependents  of  Officers  and  Enlisted 
From  Other  Than  NATO  Nations.  (16) 
Civilians  Accompanying  Military 
Members  of  Other  Than  NATO  .Nations. 
(17)  Nationals  and  Their  Dependents. 

(e)  Secretarial  Designees  l\'ot 
Exempted  From  Paying. 

(f)  Others.  (1)  Merchant  Marines.  (2) 
Military  Sealift  Command  (MSC) 
Personnel.  (3)  Public  Health  Service 
Beneficiaries  (Other  than  Commissioned 
Corps).  (4)  Veterans  Administration 
Beneficiaries.  (5)  Peace  Corps 
Beneficiaries.  (6)  job  Corps 
Beneficiaries.  (7]  Volunteers  In  Service 
to  America  (VIST.A)  Beneficiaries.  (8) 
Office  of  Workers  Compensation 
Program  (OW  CP)  Beneficiaries.  (9) 
Bureau  of  Employees  Compensation 
(EEC)  Beneficiaries.  (10)  Department  of 
State  and  Other  Federal  Agencies 
Beneficiaries  (prepare  a  separate  form 
for  each  Federal  agency).  (11)  Civilian 
Humanitarian  Nonindigents  (CHNI).  (12) 
Trust  Territory  Beneficiaries.  (13)  Others 
Not  Specified  Above  Who  Are  .Not 
Entitled  to  Health  Benefits  at  the 
Expense  of  the  Government. 

|FR  Doc.  87-19551  Filed  9-3-87:  8;45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  2  and  284 

(Docket  No.  RM87-34-0001 

Regulation  of  Natural  Gas  Pipelines 
After  Partial  Welltiead  Decontrol 

Issued:  August  28,  1987. 

agency:  Federal  Energy  Regulatory 
Commission,  DOE. 

ACTION:  Notice  of  data  request. 

summary:  The  Federal  Energy 
Regulatory  Commission  has  sent  to 
forty-five  interstate  natural  gas  pipelines 
the  attached  data  request  concerning  the 
nature  and  extent  of  their  take-or-pay 
problems.  While  only  pipelines  are 
required  to  respond  to  this  data  request, 
tlie  Commission  also  invites  any 
producers  desinng  to  do  so  to  file 
responses  to  the  request. 

DATE:  All  responses  must  be  filed  within 
thirty  days  of  the  effective  date  of  Order 
No.  500.' 

ADDRESS:  The  cover  letter,  paper  copy, 
and  magnetic  tape,  if  any,  must  be 
submitted  to:  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
825  N.  Capitol  Street,  NE.,  Washington. 
DC  20426. 

Hand  delivery  may  be  made  to:  Office 
of  the  Secretary.  Federal  Energy 
Regulatory  Commission,  Room  3110,  825 
N.  Capitol  Street,  NE.,  Washington,  DC 
2G426. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marilyn  L  Rand,  (202)  357-8674 
John  E.  Moriarty,  (202)  357-8824 
Office  of  Pipeline  and  Producer 

Regulation,  Federal  Energy  Regulatory 

Commission,  825  North  Capitol  Street, 

NE.,  Washington,  DC  20426. 
SUPPLEMENTARY  INFORMATJON: 

Take  notice  that  on  August  26, 1987, 
the  Federal  Energy  Regulatory 
Commission  sent  to  forty-five  interstate 
natural  gas  pipelines  a  data  request 
concerning  the  nature  and  extent  of  their 
take-or-pay  problems.  In  Order  No. 
500,  **  the  Commission  stated  that  it 
would  issue  this  data  request  in  order  to 
obtain  information  necessary  to  respond 
to  the  decision  of  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  in  Associated  Gas 
Distributors  v.  FERCMn  particular,  the 


'The  Federal  Energy  Regulatory  Commission  will 
publish  d  notice  of  the  effective  dWe  of  Order  No. 
500  Sec  52  FR  3()3J4.  August  14.  1987. 

"52  FR  30334  |Aug.  14,  1987). 

=.No.  85-1811.  et.  dl. 


information  sought  in  this  data  request 
is  necessary  to  enable  the  Commission 
to  respond  to  the  Court's  direction  that 
the  Commission  reassess  its  decision  in 
Order  No.  436  not  to  invoke  its  power 
under  NGA  section  5  to  modify  or  set 
aside  jurisdictional  contracts  with 
troublesome  take-or-pay  provisions. 

While  only  pipelines  are  required  to 
respond  to  this  take-or-pay  data  request, 
the  Commission  also  invites  any 
producers  desiring  to  do  so  to  file 
responses  to  the  attached  data  request. 
Those  producers  filing  responses  need 
not  submit  responses  to  all  questions  in 
all  schedules.  However  producers 
should  file  their  responses,  to  the 
maximum  extent  possible,  in  the  format 
described  in  the  instructions  to  the  data 
request.  At  a  minimum,  producers  must 
identify  the  schedule  and  the  particular 
questions  within  each  schedule,  to 
which  responses  are  made.  Producers 
are  also  encouraged,  to  the  maximum 
extent  possible,  to  submit  their 
responses  on  magnetic  computer  tape  as 
prescribed  in  the  instructions  to  the  data 
request.  Producers  filing  responses  must 
comply  with  all  other  instructions  set 
forth  on  pages  1  and  2  of  the  data 
request  under  "General  Information  for 
Take-or-Pay  Data  Request."  The 
Commission  strongly  encourages  those 
producers  filing  responses  to  conform 
their  responses  to  the  procedures  and 
format  required  for  pipelines  so  that  the 
Commission  can  process  all  responses 
promptly.  Producer  responses,  like 
pipeline  responses,  must  be  filed  within 
thirty  days  of  the  effective  data  of  Order 
No.  500. 

Kenneth  F.  Plumb. 
Secretary. 

TAKE-OR-PAY  DATA  REQUEST 

[F-ERC-593:  OMB  No.  19020149:  Expires  11/7/ 
87] 

August  28.  1987. 

General  Information  for  Take-or-Pay 
Data  Request 

A.  How  To  Submit 

All  data  is  to  be  submitted  on  9-track 
magnetic  computer  tape{s)  conforming 
in  all  respects  to  the  requirements  of  the 
Federal  Information  Processing 
Standard  Publication,  FIPS  Pub.  79, 
"Magnetic  Tape  Tables  and  File 
Structure  for  Information  Interchange." 
Copies  of  this  publication  are  for  sale  by 
the  National  Technical  Information 
Service,  U.S.  Department  of  Commerce, 
Springfield,  Virginia  22161.  Level  three 
labeling  standards  described  in  the 
federal  standard  should  be  utilized  for 
file  formats,  tape  labels  and  record 
formats.  All  tapes  will  be  returned  to  the 
respondent  within  30  days  of  their 
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receipt  at  the  Commission.  The 
respondent  should  include  file  names, 
file  attributes  and  recording  density  in  a 
cover  letter  accompanying  each  tape. 
Elach  tape  must  be  accompanied  by 
one  paper  copy  tape  listing  of  the  data 
submitted  on  magnetic  tape.  The 
specifications  for  the  magnetic  tape 
layout  are  included  in  Exhibit  A.  The 
specifications  for  the  paper  copy  are 
included  in  Exhibit  B. 

B.  Where  to  Submit 

(1)  Submit  the  tape,  the  cover  letter, 
and  the  paper  copy  to:  Office  of  the 
Secretary.  Federal  Energy  Regulatory 
Commission.  825  N.  Capitol  Street,  NE., 
Washington,  DC  20426. 

(2)  Hand  delivery  can  be  made  to: 
Office  of  the  Secretary,  Federal  Energy 
Regulatory  Commission.  Room  3110,  825 
N.  Capitol  Street,  NE.,  Washington,  DC 
20426. 

Retain  a  copy  of  the  tape  for  your 
files. 

C.  Attestation 

All  filings  with  the  Commission 
require  the  subscription  and  attestation 
prescribed  in  §  385.2005  of  the 
Commission's  regulations.  Accordingly, 
the  cover  letter,  mentioned  above, 
should  also  attest  that  the  information 
on  the  paper  copy  tape  listing  is  the 
same  as  the  information  on  the  magnetic 
tape  and  that  the  contents  of  the  paper 
copy  and  magnetic  tape  are  true  to  the 
best  knowledge  and  belief  of  the  signer, 

D.  Records  Retention  To  Support  Tape 

The  respondent  is  required  to 
maintain  records  which  support  the  tape 
for  a  period  of  at  least  one  (1)  year. 

E.  Waivers 

Waivers  from  the  magnetic  tape 
provision  and  other  requirements, 
including  the  time  by  which  the  data 
must  be  filed,  may  be  granted  on  a  case- 
by-case  basis  for  good  cause  shown. 

F.  Requests  For  Confidential  Treatment 

Respondents  may  request  confidential 
treatment  of  their  responses.  See,  18 
CFR  388.110  (1987). 

G.  Whom  To  Contact 

For  general  questions  contact:  Marilyn 
L  Rand,  (202)  357-8674. 

For  technical  reporting  questions 
contact:  John  E.  Moriarty,  (202)  357-6824. 

General  Instructions  for  Take-or-Pay 
Data  Request 

A.  Introduction 

This  data  request  consists  of  six 
contract-summary  schedules.  Three  of 
these  same  schedules  (i.e..  Schedules 
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No.  4,  5,  and  6.  see  below)  are  to  be  used 
to  report  on  an  aggregated  basis  data  for 
company-totals  only.  A  narrative-text 
schedule  may  also  be  provided  at  the 
option  of  the  respondent  to  supplement 
(not  substitute  for)  data  reported  on 
Schedules  1  through  6. 

1.  The  contract-summary  schedules 
are: 

Schedule  1.     Contract  Summary 
Information 

Schedule  2.     Contract  Take-or-Pay 
Provisions  (As  of  July  1,  1987) 

Schedule  3.    Contract  Pricing  Provisions 
(Asof  July  1,1987) 

Schedule  4.  Take-or-Pay  History  (One 
for  each  calendar  year  1983-1986  and 
for  the  first  six  months  of  1987) 

Schedule  5.     Take-or-Pay  Obligations, 
Prepayments,  and  Settlements  (One 
for  each  calendar  year  1983-1986  and 
for  the  first  six  months  of  1987) 

Schedule  6.    Contract  Reformations  and 
Terminations  (One  for  each  calendar 
year  1983-1986  and  for  the  first  six 
months  of  1987) 

2.  The  summary  schedules  are: 
Schedule  4.    A  summary  of  Schedule  4 

for  all  contracts  (One  for  each 
calendar  year  1983-1986  and  for  the 
first  six  months  of  1987) 

Schedule  5.     A  summary  of  Schedule  5 
for  all  contracts  (One  for  each 
calendar  year  1983-1986  and  for  the 
first  six  months  of  1987) 

Schedule  6.    A  summary  of  Schedule  6 
for  all  contracts  (One  for  each 
calendar  year  1983-1986  and  for  the 
first  six  months  of  1987) 

3.  The  narrative-text  schedule  is: 
Schedule  7.     Narrative  Text  Schedule 

(This  schedule  provides  the 
respondent  the  opportunity  to  clarify 
the  data  reported  on  Schedules  1 
through  6.  Note,  however,  that 
Schedule  7  cannot  be  used  as  a 
substitute  for  Schedules  1  through  6.) 

B.  Reports  for  Individual  Contracts 

1.  Which  Contracts  to  Report 
Individually 

A  contract  should  be  reported 
individually  if: 

(a)  It  is  an  active  contract  (i.e..  not  an 
expired  or  terminated  contract),  and  had 
an  annual  deliverability  of  more  than 
one  billion  cubic  feet  between  January  1, 
1983  and  June  30,  1987. 

(b)  It  is  an  expired  or  terminated 
contract  and  had  a  deliverability  of 
more  than  one  billion  cubic  feet 
between  January  1, 1983  and  June  30, 
1987,  and  is  associated  with  any  of  the 
following  five  conditions: 

(i)  A  remaining  unresolved  take-or- 
pay  exposure; 

(ii)  An  outstanding  prepayment  for 
gas  not  taken; 


(iii)  A  settlement  payment  to 
extinguish  or  mitigate  take-or-pay 
exposure: 

(iv)  A  payment  to  terminate  or  reform 
the  contract  in  consideration  of  take-or- 
pay  related  to  this  or  any  other  contract; 
or 

(v)  Non-cash  consideration  to 
terminate  or  reform  the  contract  in 
consideration  of  take-or-pay  related  to 
this  or  any  other  contract. 

(c)  It  does  not  meet  the  criteria 
identified  in  (a)  or  (b)  but  would  be 
necessary  to  be  added  to  those 
contracts  reported  under  (a)  and  (b)  so 
that  the  sum  effect  of  contracts  reported 
on  an  individual  basis  would  account 
for  90  percent  of  the  "Pipeline  Estimate 
of  Cumulative  Take-or-Pay  Obligation  at 
End  of  Year."  as  would  be  reported  at 
Schedule  5  column  (1),  for  the  period 
ending  December  31, 1986. 

2.  Schedules  to  Report  for  Individual 
Contracts 

Schedules  for  individual  contracts 
should  be  reported  as  follows: 

(a)  Schedule  1  should  be  reported  for 
all  contracts  which  are  subject  to 
individual  reporting.  (See  item  B.l. 
above.)  Note,  however,  that  if  a  contract 
does  not  now  nor  did  at  any  time  since 
1982  include  a  take-or-pay  provision, 
only  Items  1  through  6  and  11(e)  should 
be  reported  on  Schedule  1  for  that 
contract. 

(b)  Schedules  2  and  3  should  be 
reported  only  for  those  contracts  which 
now.  or  did  since  1982,  include  a  take- 
or-pay  provision.  That  is.  if  the  answer 
to  Question  6  on  Schedule  1  is  "Yes," 
then  Schedules  2  and  3  should  be 
reported. 

(c)  Schedules  4  and  5  should  be 
reported  only  for  those  contracts  for 
which 

(i)  There  is  or  has  been  a  past  or 
present  take-or-pay  exposure,  a  gas 
prepayment,  or  take-or-pay  settlement 
associated  with  the  contract,  or 

(ii)  Gas  covered  by  the  contract  was 
temporarily  or  permanently  released 
with  take-or-pay  credit,  or 

(lii)  The  contract  was  reformed  or 
terminated  as  either  partial  or  complete 
consideration  for  take-or-pay  related  to 
this  or  any  other  contract,  or 

(iv)  The  contract  does  now  or  did 
since  1982  include  a  take-or-pay  clause. 
That  is.  if  the  answer  to  either  Question 
6,  or  to  any  portion  of  Question  11  (a) 
through  (d)  is  "Yes,"  then  Schedules  4 
and  5  should  be  reported. 

(d)  Schedule  6  should  be  reported  only 
if  there  has  been  a  contract  reformation 
or  termination  for  the  purpose  of 
resolving  take-or-pay  related  to  this 
contract  or  any  other  contract  since 
1982.  That  is.  if  the  answer  to  Question 


ll(e]  on  Schedule  1  is  "Yes,"  then 
Schedule  6  should  be  reported. 

C.  Company-Summary  Schedules 

The  company  summary  schedules  are 
company  total  data.  The  company- 
summary  schedules  should  be  submitted 
for  each  year  1983  through  1986  and  for 
the  first  six  months  of  1987,  Only  the 
"Totals"  line  need  be  completed  in 
reporting  company-total  data.  That  is, 
the  company-total  data  does  not  have  to 
be  reported  by  "NGPA  Section" 
category.  Moreover,  only  the  following 
columns  need  be  completed  in  reporting 
company-total  data: 
Schedule  4;  Column  (g) 
Schedule  5:  Columns  (a)  through  (n) 
Schedule  6:  Colurrm  (i) 

D.  Miscellaneous  Instructions 

1.  All  data  on  Schedule  No  1  should 
be  reported  on  a  contract-summary 
basis  (i.e..  not  segregated  by  NGPA 
category  or  subcategory).  All  data  on 
Schedule  Nos.  2  through  6  should  be 
reported  separately  for  each  NGPA 
category  or  subcategory  of  gas  covered 
by  the  contract.  However,  in  regard  to 
Schedule  Nos.  2  and  3.  the  data  should 
be  reported  on  the  "Whole  Contract" 
line,  if  all  of  the  provisions  and  terms  of 
the  contract  apply  consistently  and 
equally  to  all  gas  covered  b\-  the 
contract,  regardless  of  the  NGPA 
category^  or  subcategory  of  gas. 

2.  Report  all  gas  volumes  in 
MMMBtu's  (i.e..  Billion  Btu's). 

3.  Report  all  dollars  in  thousands  of 
dollars. 

4.  Report  all  percentages  to  the 
nearest  whole  percentage  (e.g.,  75). 

5.  The  various  terms  used  here  are 
intended  to  have  the  same  mfeanings  as 
in  the  documents  recently  issued  by  the 
Commission.  See.  for  example: 

"Statement  of  Polic\':"  Take-or-Pay 
Provisions  in  Gas  Purchase  Contracts; 
Docket  No.  PL81-1-000  (Issued 
December  16. 1982), 

"Statement  of  Policy  and  Interpretive 
Rule:"  Regulatory  Treatment  of 
Pavments  Made  m  Lieu  of  Take-or  Pay 
Obligations:  Docket  No.  PL85-1-000 
(Issued  April  10, 1985). 

"F^roposed  Statement  of  Commission 
Policy;"  Recovery  of  Take-or-Pay  Buy- 
out and  Buy-Down  Costs  by  Interstate 
Natural  Gas  Pipelines;  Docket  No.  PL87- 
3-000  (Issued  March  5. 1987). 

6.  Where  an  answer  is  requested  on  a 
yes  or  no  basis,  enter  a  "Y"  for  yes  or 
"N"  for  no. 

7.  Schedule-specific  instructions  are 
given  to  clarify  data  items  and  to  make 
reference  to  source  publications.  Unless 
otherwise  instructed,  all  items  are  self- 
explanatory. 
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8.  Note:  Previous  experience  has 
shown  that  respondents  occasionally 
report  dollars  and  volumes  in  the  wrong 
units  (eg.,  MMBtu  or  dollars).  This  can 
lead  to  very  serious  problems  in 
processing  and  analyzing  data. 
Respondents  are  therefore  requested  to 
be  particularly  careful  in  reporting  the 
correct  units. 

9.  Use  the  following  codes  for  the 


Specific  Instruction  for  Take-or-Pay  Data  Request  i 


\GP.A.  categones  in  the  computer  tape 
submission:  | 


Code 

=  1 

Whole  Contract 

Code 

=  2 

102(d) 

Code 

=  3 

Oiherl02 

Code 

=  4 

103  (Price  Controlled) 

Code 

=  5 

Other  103 

Code 

=  6 

104  Pre  1973 

Code 

=  7 

104  1973-74  Biennium 

Code 

=  8 

104  Post  1974 

Code 

=  9 

104  Other 

Code  =  10 
Code  =  11 

Code  =  12 
Code  =  13 
Code  =  14 
Code  =  15 
Code  =  16 
Code  =  17 


106(a) 

107(c)(5) 

Other  107 

108  Jurisdictional 

108  Non-jurisdictional 

105/106(b) 

109 

Totals 


10.  "Casinghead  gas,"  as  used  here,  is 
gas  which  is  produced  concurrently  with 
the  production  of  crude  oil. 


Schedule  No  i  —Contract  Summary  Informaiton 


Scnedute  retetenc© 


'la)    Mb)   3(a)  3(b) 

3(e) __ 

■•(a)  ItHough  4(h)  


'■[otie  7  ln<oug^  1 1 


Enief  ir»  name  and  code  n  contained  m  ^he  3uy»  Se(le<  CxxJe  ^rsl,  U  S  Oepartmeni  ot  Energy  puOtication  DOE;EIA-0176 

Entef  the  resoonoent  s  own  oesignaticn  kx  :ne  coniraci  or  agreei^m  as  t  wajta  appear  m  the  purchasers  Form  No  W2-PGA  (rungs 

Cornptele  Kerns  3(a)  through  3<d)  and  3(tl  'or  each  seller  -nc  «  a  s-gnaiory  ic  the  ay^raa  being  reooneo  and  has  »  wommg  »«eresl  o(  at  wast  10  perrent   These 

lems  must  be  reconed  Iw  the  operator  even  rt  d  has  nc  «ori..ng  interest  m  the  leases  covered  by  tne  contract 
Enter  the  EERC  Gas  Rale  Schedu4e  NumOer  assignee!  Ic  ine  contract   it  not  acpucaoie  enter    NA    (Not  Apolicabre) 
Enter  as  aetwied  »i    instujctwns  For  F„,ng  fp^c  Form  No   542-PGA  Pixchased  3as  AdMstrrwnt  (PGA)  F,(,og  ■  Note   If  We  contract  covers  gas  produced  ,n  more  than 

one^teW,  area,  or  state,  the  largest  or  pr.nopai  locafor  3a;a  i'«ia    area,  etc  i  snouK]  be  entered   The  -esponoert  may  provKle  suppierrwntal  data  or  notatKjns  on 

Enter  -V  or  'N"  as  to  whether  the  contract  does  no*  or  did  at  any  ome  since  1982.  mciuOe  a  takeor-pay  provision 
(d)  orty  d  the  answer  m  6  •  -Y  "  Corriciete  1 1  (e)  regardless  a(  answer  to  6. 


9(a). 


Enter  the  date  of  the  most  receof  rollover  or  s-gnrhcani  rentgotatKjn  ot  ihs  contract.    Signcficanf  rheans  a  permanent  char>ge  of  10  percent  or  more  m  the  pnce  and/ 
or  take-or-pay  quantity  provisiorw  of  this  contract  •-       <• 

Enter  month,  day    and  year    if  the  contract  contains  a  iixed  expiation  data,  otherwise  emer    NA'    m  eacn  data  tietd  (le.  enter  "NA-  tor  mm"     dd  "  and  -yy  " 
A    man,ei-oui  clause"  means  a  clause  giving  the  purchaser  the  nght  to  term^iate  the  contract  at  the  puictiaser  s  oiscrelion 


Schedule  No.  2— Contract  Take-Or-Pay  Provisions 


Scrieduie  'eierence 


Instructions 


-Ontract  No 

Pbi  chaser  Name 
Pipeline  Code  No 

(a) 

(b) _ ._ 

(d) 

(6) 

(0 _. 

ig) -... 

(h) 

(I) 

U)   


Enter  the  respondent's  own  designatton  (or  the  contract  (Same  as  Scfiedule  1,  ttem  2) 

Enter  the  name  and  code  as  contamed    n   the  Buyer  Se«»  Code  Usl.  U.S.   Departmeof  of   Energy   publication  DOe/EiA-0176 


(Same  as  Schedule    i     Item   1). 


Enter  v  i(  take-or-pay  is  based  on  resen/es  it  not  enter    N  " 

Enter  "Y"  if  take-or-pay  s  based  on  defiveratmity  rl  not.  enter  "N  " 

Emer    Y"  It  take-or-pay  •  based  on  a  metnod  other  than  resefves  or  deliveraSilrty.  if  not.  enter  "N." 

H  «»e-o'-0«»  *  based  on  oeWeraCrtly  enter  the  annual  percentage  when  apptes  ic  casir<jhead  gas  (gas  whict-  «  produced  concurrertty  with  the  production  of  crude 

H  take-or-pay  «  based  on  de»verae*ty  enter  the  annual  perceriage  whch  apdws  to  alt  gas  other  9»r  casinghead  gas 

H  take-or-pay  tor  casKighead  gas  m  based  on  reserves   enter  -r*  nu-ce,  whch  comptetes  the  ratio  )               For  example   H  the  resen/e  ratio  is  '  7300   enter  -30C' 
i*73C»"^er°^*"  °'^  "^  casingr^aa  3as  .s  cased  jn  reser^.  enter  the  numCer  which  completes  the  ratio  1: For  example   if  the  resen*  ratio  « 

Enter  the  number  of  y«afs  duimg  when  the  contract  permiis  me  ourctwser  to  make  uc  any  gas  If  no  make-up  ngm  exists  enter  "0 "  (Zero) 

Enter    Y    it  there  are  make-up  ngnts  after  the  contract  expires  or  «  lermmaied  it  not   enter    N 

Enter  "Y  ■  If  the  contract  provxles  that  the  seiier  w«,  -etunc  payment  upon  expirat.on  or  termmation  of  the  contract  tor  gas  paid  lor  but  not  taken,  it  not.  enter    N  " 


Contract  No. 


UM  I 


SchetXiie  re^efef>ce 


Schedule  No.  3 — Contract  Pricing  Provisions 


le) 

m 


Irtstructions 


-■:irtract  Nc 
^^'cr^-asei  Name 
PipelmeCoae  No. 

(a)   

Ibi    

13,  through  (h) 


Enter  the  'esponoem  s  own  designation  (or  the  contract  (Same  as  Schedule  1.  Item  2) 

Enter  the   name  and  code  as  contained  m   the   Buyer,'Se(l«  Code   List.   U  S    Department  of  Energy  publication  DOE/EIA-0176  (Same  as   Scneouie   1,   Item   1), 

c!irZ/-.'^  """"^^   contairs   a   pnce   proviscn  wh«ft  allows  the   contract   prv  e   tc   escaaie   to  the  NGPA   IWaxmum   uwfut   Pnce    otr«n«se    enter     N" 

tmer    t    it  ttie  contract  pnce  is  reterencefl  to  NGPA  pnces   otherwise,  erie<    N 

Enter    Y"  It  the  contract  stales  a  fixed  price  or  states  a  tixefl  rate  o<  pnce  escalation   .Dthe-wtse   enter  "N  ' 

"  Il^n.'^^^  ^"^  """^  '  ''^  'e^ie'^inat^n  dause.  enter  "N "  n  coiumrs  (d)  through  (h)  If  the  contract  does  contair  a  '6deterT™r.at«n  clause  con^ns  (d) 
ttvough  (h)  sfiouid  be  completed  as  loiiows 

Enter  me  code  mdcatihg  the  frequency  wnr  which  the  eonUad  allows  the  poc«  to  b«  redelermmed 

A— 1  year  or  less 

B— Greater  than  t   up  to  3  ^ears 

C — Greater  than  3  years 

D — upon  request 

E— fv?t  specified 

F— Other 

G— Required  by  contract  deregutation 

^''!^LLJ  "^  «>"'ra«  co^ains  a  manie.  5ensrtr.e  prcmg  clause  wnn^h  allows  the  pnce  to  adkrst  tc  rellect  current  marliel  conditiiins  Tho  includes  provisions  wrth 
language   such   as   the    pnce    w*    be    l^ased    on    the     tar    mamei    vakje      or    the    pnce    w*    rettect    an     economic    ^n^-.^,^   m    all    tactors   attecfng    yak*  • 


H  itie  contract  has  a  redetermination  clause  wn<r,  <^  the  pnce  lo  an  aitemaie  tuei  pnce  or  moex.  enter  one  of  the  following  codes 
*— Pnce  bed  tc  No  2  fuel  oil  with  an  aoiustmem  -c  fansoortatior  and  distnbution  cna'qes 
B— Pnce  tied  lo  No  2  luei  oil  with  no  »div,strr<jn'  tor  transportation  and  aistnbution  charges. 
C— Pi^e  tied  to  No  6  luei  oil  with  an  aoiL-itmeni  lor  tiansooratior  and  c>isi,-iCution  cna'ges 
D— Pnce  tied  lo  No  6  luei  o*  with  no  aamsiment  tor  transoora'ion  anc  tistnbution  -riarg«s 
E-P-H:e   tied  to   other  tuei  prices  such  as  crude  oil  or  an  average 


of  pnces  tor  more  than  one  type  ot  luei  oit,  eg.,  a  mB  of  No    2  and  No    6  fuel  oil 
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Schedule  No  3— Contract  pRiCiNG  Provisions — Contmuec 


Schedule  reference 


(9)-. 


(0... 


(i)- 

0).. 
(m).. 
(n)... 
(o).. 


Enter  "V"  if  the  redetermtnation  clause  has  a  most-tavored-nalion  provision,  i  e  ,  ttie  contract  calls  for  the  redetermination  to  be  based  on  any  o(  the  dauses  detailed 
beiow  Thts  may  mean  ti  is  e'the-  the  ur\g\e  ae'ier^wialton  factor  or  it  Shall  be  consKJered  Aiong  with  other  laclors  in  ttw  negotiation  Mosl-favored-rtaton  clauses 
require  the  contract  prices  \c  be  t»ea  tc  fw 

—Highest  contract  pnce  patc  C>>  txivef  lor  sa^^ie  area 

— Highest  contract  pmce  trom  &ame  ares  paid  by  any  purchaser 

—Average  o'  several  of  the  htghes;  co^fac*  prices  from  the  sa'^e  a'ea 

Enter    V    ti  the  contract  redelerrnination  process  mciudes  any  other  factor  fK>I  mciuded  m  columns  (e)  through  (gl 

Enter     Y'    rt   tr>e  contraci   has  a     buyer   pioteciion     ciause   currently   operabte  urioer   wnich  the  pnce  o*  gas  can  be  ad^ustdd  below  the  pnce  called  tor  under 

redetermif^tjon  or  othef  pnce  ad(usirr>eni  terms 
Enter  "N     if  the  contract  does  riot  inave  fiac^.  a  ctausfe   o'  if  !''>e  conuac;  ^a&  a    txjv^  p^oiectton'   clause  wtiich  becon>es  effedrve  only  wt>en  a  grven  category  oJ  gas  rs 

deregulated,  and  tfiai  gas  is  siii;  pnce  cont'olied 
Enter   "Y"  rt  the  contract  does  rtoi  allow  the  price  ic  'ai!  beiow  a  spe-c  ^ed  ievet   ott>©rwise,  enter  "N  '* 
Enter  "Y"  rf  the  actual  pnce  paid  is  teased  on  a  jnaafe^ai  actor  t>>  tne  pu'chaser,  otherwise,  ente*  "N." 
Enter  "Y"  ri  the  actual  pnce  paid  is  set  urxle^  a  rnan«et  out  clause   ot'^e'WlS€   entef    N 
Enter  "Y"  if  tne  actua'  pnce  pa»d  is  a  -^eriegotiated  pnce   othen^-ise  e^ie'    N 

Enter  "Y"  if  the  actual  pnce  paid  is  equal  to  the  NGPA  Maximum  t^awtui  Pmcc   otr>erwise   enie*     N  " 
Enter  "Y"  if  tt>e  actual  price  paid  ts  determined  under  some  mechanism  other  than  those  m  (k)  ttvough  (n).  otherwise,  enter  "N  " 


Schedule  No  4— Take-Or-Pav  his'^ory 


Schedu*e  referer>ce 


Contract  No |  Enter  the  respondent's  own  designation  for  tt^e  contraC  isame  as  Scnecuie   "■     'teT-  ?^  w'-^er   tne  schedule  reports  an  individual  contract    Enter  "AGR'    w*^er   me 

I      schedule  reports  the  company  totals  aggregated  together 
Purchase'  Name  Enter   the   name  and   code   as   contafo&d   tr>   the   Buyer  Seller  Code   ust   US    Departmem  ot   Energy  pubk:ation  OOE/ElA-0176  (Same  as   Sc*>©dut€   i     Hem   1). 

Pipenne  Code  No 

(a) ™ Ente'  THe  physical  af>r>uai  de*fver"abiiity  d1  the  gas  cove*"ec  by  t^e  contract 

(b) E'>ief    tr>e    a'vxiai    tat^e-CKoay    quantiTy    oDngation     Fo'    ena-^^pie     ii    taKe-or-pay   were    90'V     the    quantity   m   colurrwi    (b)    wouW   equal    90%    tifT>e«    colurnn    (a) 

(C) - Enter  the  quantiW  actualN  taner  unde'  the  contract  dunng  the  vear 

(d) „».„...«....™.„-„..-|  Enter  \he  taKe-or-pav  ouantir\  noi  take-^  t)u!  "^eteasea  ana  fo'  whic*^  a  ta*'e-Of-pay  credit  was  rece*ved 

(e) j  Enter  tt>e  take-or-pay  quantity  obfioaiton  wn>c^  was  not  lanen  nor  released   This  piiantity  shoutd  equal  columrys  (b).  less  (c),  less  (d).  This  Quanttty  shoi4d  a*so  equa'  tt>e 

I       quantitv  '■eponed  at  Sci^eduie  5,  coumr  (ct 

(0 1  Enter  the  porlion  ot  (ei  wh»cJ~  the  purchaser  expects  to  ultimately  recover  or  recoup 

(g) „..   Enter  the  portion  o*  |e)  wnicf~  the  pu'cnaser  does  r>ot  expect  to  uttmnaieiy  recover  (y  recoup,  because,  for  exampte.  there  are  no  make-up  ngnts  tr.  ir>e  contract   the 

contract  has  e^pnec    tr^e  mahe-jp  penod  specrfted  in  tt>e  contract  has  expiree    tne  reserves  are  rxjt  sufficient  to  permit  recovery  of  the  prepayments,  prepayments 
have  t>een  made  O'  reque^tea  tc  t>e  made  repeatedly  on  ttie  same  gas  reserves  etc  Tr>is  quantit>  should  equal  cohjmrw  (e).  tess  (f) 

Schedule  No.  5— Take-Or-Pay  Obligations.  Pre-Payments,  and  Settlements 


Schedule  reference 


Instructiorts 


Contract  No Enter  the  rescondent  s  own  designaiior.  for  the  contract  (sarr\e  as  Schedule  1.  Item  2)  when  the  schedule  reports  an  indtvidual  contract    Enter  "AGR"  wt>en  me 

scnedute  rejoons  tne  company  totals  aggregated  togetfier 
Enter   the   name  and  code   as  contameo   m   the   Buyer/Seller  Code  List   US    Deparlmer>t  of  Energy  publicat)on  DOE/EiA-0t76  (Same  as  Schedule   l.   Item   i) 


Purchaser  Name. 
Pipeline  Code  No.. 

(a) 


(b).. 
(c).. 
(d).. 
(e).. 
(f)... 

(g).. 

(h).. 
(i)... 
0)... 


(k).. 


O).... 
(m).. 
(n».. 


Enter  the  cumulat»ve  quantity  for  wntcf"  the  purchaser  has  an  outstandirvg  take-or-pay  obiigation   Cokimn  (a)  tor  1983  should  be  tt»e  comulatrve  Quantity  on  January  1. 

1983    Eor  all  years  ahe<  i  =iS3   tl^e  amoun!  m  co'u'^''    a!  vviti  be  the  amount  from  column  (k)  of  the  preced»ng  year 
Enter  the  cumuiaiive  ooHar  amount  assoaated  wtt^  f^e  Qoantity  m  (a) 

Enter  the  quantrtv  o*  addiiionai  lane-ofpav  oDngato^  ^■j''^?  f^e  vea*   This  quantity  shouW  equal  ttie  quantity  reported  at  Schedule  4.  cohjmn  (e). 
Enter  t^>e  dotiar  amount  associated  with  tr>e  quantitv  ir  ;:, 
Enter  me  ouant'Ty  o(  conventionai.  ^ecoupaDie  gas  p'e;:av'^.er-'s 
Entof  tr>e  ooiiar  amouni  associated  with  tr>e  quanr-fv  .r  ,ei 

Enter  the  quantirv  'escwved  bv  a  settier^en!  pavm.en!  o>  norv-ca^  consideration  m  lieu  of  a  convenbonal  prepayment 
Enter  the  do'iaf  amount  associated  wtn  the  ouantiiy  m  \g) 

Enter  the  dottar  amount  ck  vaiue  paiC  tc  seme  the  quantity  and  dollar  amouni  m  (g)  arxJ  (h). 
When  tne  scrieciuie  repons  on  ar  inoiviauai-connact  basis,  enter  "V   if  the  senlsmerrt  irxHuded  a  non-cost  cor>s»defatioo.  rt  not.  enter  "N  "  wr>en  tt>e  schedule  reports 

on  an  aggregated  contract  basis  enter    A 
Enter  the  cumuiat've  quantit>  o*  gas  for  which  tne  purchaser  has  an  outstanding  taKe-CK-pay  obligation  on  December  31,  Thcs  amount  is  equal  to  the  sum  of  (a)  ptus  (c) 

less  the  sum  of  (el  ar>d  (gi 
Enter  the  douar  amount  associated  witn  the  ouaniitv  (H   This  amount  is  equal  to  the  sum  o*  (b)  plus  (d)  less  the  sum  ot  (f)  and  (h). 
Enter  the  cumulat've  quantity  o*  gas  tor  which  a  take-or-pay  claim  nas  actually  been  billed  by  tbe  producer 
Enter  the  dollar  anount  associated  wrth  the  quantity  m  (m). 


Schedule  No  6— Contract  Reformations  anc  TERWiNATiONS 


Sctiedule  reference 


lnstnjctior>s 


Contract  No    |  Enter  lt>e  resporvlent  s  own  designation  tor  the  contract  (same  as  Schedule  1.  item  2}  wher.  :->e  s;'<-:i„e  repo'ts  a-"  ma'-'iduai  contract  Enter  "AGR     w*^e«'  r>€ 

'      scl>edule  repons  the  company  totals  aggregated  together 
Purcriaser  Name  Emer   the   name   and   code   as   contained   in   the   Buyer/Seller   Code   LisL    US    Department   o'   Er>ergy   publication  DOE/ElA-0176  (Same   as   Schedule    i.    item    1>. 

Pipeline  C-ode  No 
When  reporting  c:>nt'acts  on  ar"  ind'vidua'  basis,  the  following  mslruclions  apply 


(a),  (b) 

(c)  through  (f) 


(g).  (h) . 


take-o^'Pay  obligation  is  based  on  deitverabrtrty  enter  the 
les  ttie  ratio  i  — For  example,  d  the  reserve  ratio  rs 


Enter  '"V  or  ■  N  " 

Enter  the  tat^eo'  pay  ot)ligat>on  that  existed  before  and  after  tt>e  contract  reformation/terminaliatt.  N  \ 

obligation  as  a  percent    H  the  tat'e-o^-pav  ot>iigalion  is  based  on  reserves  enter  the  rt^imoer  wWi ' 

1  7300  enter  730C   Where  lerm-naiiO'"  applies  enter  "T"  m  (e)  and  (fi 
Enter    Y    or    N    if  there  was  a  man^et  ^ui  ciause  in  the  contract  either  before  or  after  retormatvon,  termmalion   A  'market  out  clause    means  a  c-ause  g'v.r>,g  the 

purchaser  the  ngm  to  determine  the  contract  at  the  purchaser's  discretion    Wiere  tenritnation  applies  enter  '  T'   m  (h) 
Enter  the  amount   o*  any   zas*^   paid   by   tr>e  purchaser   to  reform   or   terminate   this   contract   m   consKJeration  of  take-or-pay  related  to  this  or  ar>y  ottwr  contract. 
Enter    V    or  ■  N    as  to  wnether  any  nc>n  cash  consideration  was  given  Dy  tr>e  purchaser  to  reform  or  terminate  this  contract  in  constderabon  of  take-or-pay  related  to 

this  or  any  Other  contract. 
When  reporlirig  contracts  on  an  agg-ecjate  basis  the  following  mstnjctions  apply. 

(a)  through  (h).  (j) ,  Enter    A 

(i)  Enter  the  amount  o*  any  cash  paid  by  Vr>e  purchaser  to  reform  or  terminate  contracts  m  consideration  of  take-or-pay. 
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Schedule  No.  7— Narrative-Text  Schedule 

S<;^ecJbte  reference 

Instructions 

Corifract  No 

Purcfiasef  Har^^*^ 

AH 


Eniei  me  rescondems  own  designation  tor  the  contract  (same  as  Schedule  1.  Item  2)  when  the  schedule  reports  an  individual  contract    Enter  "AGO"  wtien  the 

scnedme  'eoots  tt\e  company  totals  aggregated  togelhaf 
Enter  tti«  name  ana  code  as  contained  \r\  the  Buyer/Seller  Code  List.  U.S.  Department  o(  Energy  pubtication  DOE/EIA-0|76  (Same  as  Scneduie  1.  Item  i) 

T>iis  ScneOute  provioes  the  respondent  the  opportunity  to  clarify  the  data  reported  on  Schedules  1  through  6.  Note,  however,  that  Schedule  7  cannot  be  used  as  a 

suOsiitute  tor  Schedules  1  througn  6 
Sctieduie  7  may  t)e  used  Dy  the  'espondent  to,  for  exarnpie.  clarity  ttie  data  reported  at  Schedule  4.  colttrnn  (g).  "Quantity  Not  Recoupable  '  Tt>e  instructions  to*  this 

Item  specrfy  that  any  jnrecoveraDie  or  unrecoupabte  taKe-orpay  (juantity  (MMMBtu's)  should  be  reported  on  an  aggregate  basis 
Tt^  resporxJent  «  ervouraged  tc  segregate  and  quantity  the  reason(s)  why  ttie  gas  is  not  recoverable  Of  recoupab'e  The  respondent  is  also  encouraged  to  assign 

dollar  values  to  any  seqrega'eo  cjuantities  Scriedule  7  may  also  be  used  to  ctanty  and  quantity  the  respondent  s  future  taKe-or-pay  obligations,  costs,  etc  These  and 

otrver  types  ot  cianttcation  and  quantification  may  be  very  useful  m  evatuatir>g  possible  future  actions  by  the  Cormmission 


Schedule  1 — Contract  Summar>  Infonridtiori 
(as  of  July  1,  1987,  Except  as  Othei-wise 
Specified) 

1.  PurrhdstT 
|h)  Name 


(a)  Purchaser-owned  production?  yes/no 


(b)  Affiliated  company  production?  yes/ no 


(b)  f'lpeline  Code  Number - 


2.  PGA  identification:  Contract  Number    — 

3.  Seller(s)  with  gross  working  interest  of  at 

least  10  percent. 
(a)  Name 


I  Seller  Code  Number  - 


|c]  Gross  Working  Interest  Percent - 
(d)  Operator,  ves/no 


fel  Rate  Schedule  Number 

in   Seller   and   Purchaser   Affiliated?  yes/ 

no 

4.  Production  Area 


(a)  Field  Name  - 

(t))  Field  Code  

(c)  Area  Name 

(d)  Area  Code 

(e)  Slate  Name- —— 

(f)  Stale  Code   

Is  any  of  the  gas  covered  by  this  contract 

now  or  has  it  ever  been  since  1982: 


6.  Does  this  contract  now  or  did  it  at  any  time 

since  1982  include  a  take-or-pay 
provision?  yes/no 

7.  What  is  the  date  of  the  initial  contract? 

mm dd yy 

8.  What  is  the  date  of  the  most  recent 

renegotiation  or  rollover  of  this  contract? 
mm dd yy 

9.  What  determines  the  expiration  of  this 

contract?  (complete  all  that  apply) 
(a)  Fixed  expiration  date?  mm dd 

yy- 


(b)  Life  of  lease/life  of  reserves  covered  by 
this  contract?  yes/no 

(c)  Short-term  agreement?  (such  as 
purchases  on  a  year-to-year  or  more 
frequent  basis;  currently  in  force  until 
one  party  gives  notice;  spot  purchase 
contract;  etc.)  yes/no 

Schedule  2.— Coivtract  Take-or-Pay  Provisions 

[AsolJuly  1.  1987) 


(d)  Other?  yes/no 

10.  Does  this  contract  now  or  did  it  at  any 

time  since  1982  include  a  market-out 
clause?  yes/no 

11.  In  regard  to  this  contract,  is  there  now  or 

has  there  been  at  any  time  since  1982: 
yes/no  

(a)  Take-or  pay  exposure?  yes/no 

(b)  Prepayment  for  gas?  yes/no 

(c)  Settlement  of  take-or-pay?  yes/no 

(i)  Partial?  yes/no 

(ii)  Complete?  yes/no 

(d)  Release,  with  take-or-pay  credit,  of  any 
of  the  gas  covered  by  this  contract?  yes/ 
no 

(e)  Reformation  or  termination  of  contract 
as  consideration  for  settlement  of  take- 
or-pay  related  to  this  contract  or  any 
other  contract'  yes/no 

Contract  No. 

Purchaser  Name 

Pipeline  Code  No — 


Based  on 

H  detiverability 

basis,  percent  ot 

del.  required 

It  'esenre  t)asts, 

Make  up 

Res. 
V/N 

(a) 

Del 

V/N 

(b) 

Other 
Y/N 

(c) 

Refund 

NGPA  secUon 

Csgnhd. 
(f) 

Othet 
(9) 

Vrs. 

Atlef 

com 

tefm. 
Y/N 

It) 

provi- 

Csgnhd. 

Other 
te) 

sion  Y/ 
N 

(il 

"tWhole  Contract" j 

102(tl) __ 



Ottiw  102 _ „ 

103  (Pnce  Controlt8d( _._ 

Other  t03    _ 



104  Pre  1973 _ 

. 

' 

1CM  1973-74  Biennium 

104  Post  1974 

104  (Jtr.er         _ 



I06ia)            _ _. _ 

1C7ICH5)           __ 

Other  107 _ 

' 



: 



108  JunsdrctionaJ    __ , 

106  Non-iursdiclional 

'  ■ 

106/106lb)              



100....                       

. 

t 

UM  I 


Contract  No. 


Purchaser  Name 


Pipeline  Code  Nt 
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Schedule  3  —Contract  Pric»ng  Provisions 

I  As  y  July  1     ■9«~! 


Prxrifig  cxovistons 

Current  pnc« 

base 

i„_„,     Heiei       Fmad 

Pnce  reOetefmmatKxi  clause 

Buy«r 
pftxec- 

tKyi 

(0 

Is 

there  a 

pnce 

floor 

U) 

NGPA 
ceMng 
price 

(n> 

NGPA  StC-TiOH 

mg 
prtce 

(a) 

efvoed 

IC 

N<iPA 
pnce 

(b) 

ral« 

luea 

a»c 

(« 

P^wjuen- 

Cy  Ol 

m*nat»or 
(<fl 

Marvel 
se^silve 

(e) 

1 

Puei 

pa'!!> 

m 

Most 
lavofeo 

<0) 

0«tw 

action 

(1) 

«,-^30ti- 
atxxi 

(m) 

Other 
(0) 



102(d) _ 

Othftf  10? 



Other  103 



\0i  Pre  1973 

1  "Ml  Post   1974 

106^31 

:zr: 

I0"^(r)(5) 

, 



Omer  107 

105'  106(b) — - 

109 



1 

"I 

Contract  No.- 


Purchaser  Nanv 


Pipeline  Code  No. 


Schedule  4  —'ake-oo  Pav  h. story  (MMMBtu) 


p 

Refund 

tier 

ont 
fm. 
/N 

(i) 

provi- 

s«3n  Y/ 

tM 

0) 





..._... 

NG^-"A  Se-?t>_w^ 

C^elrve^aD*' 

'1> 
contractec 

IC  tXi^r 

(a) 

OuAnVft 

OuaiBty 
actiouv 

(c) 

Oua^mv 
^(?*fc>asec  * 

(d) 

la*er  n:y 
'f-easec 

Quantity 
(f) 

0--*a":r*y  ^r 
recoupawt 

I    «'■■';; 

102(d) _ „ 

Other  102    „ „ 

103  (Pnco  Controlled)-       .— . -.    .   ™-     .         ... 

IfW  ^f^  IQ?-!                                                                  ,                 

ICMP0SII974           „ „       „ 

ir»4  Other 

ir^7ic){5) „ „...„„ «„ 

1 1'ifl  Jurtsd^ctiOOill 

105;  i06(bl 

109                         ,      ; 

«, 

Totals 


Contract  No 


Purrhaspr  Nhtip 


Pipeline  Coae  Nc 


Schedule  5  —Take-or-pay  Obligations  Pre-pavmen's  anc  Se^^^emen^s 


Pipeline  estimate  oi          '^ake-O'-pay 

'ake-of-pa)  oWigator 

resoivea 

3uo%  yea/- 

Pipeune  estimate  o'           C  jmuiat've 
cum-jiattvt  ta^e-o*      JO,^v.•^■ec!  !a»e-> 
pay  X)*i^tio^  a'      M,  actually  tjrtec  to 

cumuative  take-or- 
pay  oCHigatior  m 

oongaiKXi  incurreo 
Ounng  year 

beginning  ot  year 

MMMbtu 
(c) 

0          i      » 

(a) 

s 

(i,noo«) 

(b) 

t 

(I.OOOs,. 

(t) 

S 

(I.OOOs) 

«J) 

(e) 

i  1.000s) 
(T) 

(91 

{-..OOOs) 
(h) 

s 

(1.000.) 

(1) 

Non-cos; 
Y/N 

MMMbtu 
(ti) 

s 

■  >X's.i 
tn) 

102(d) 

Other  102             







- — 

Ot^ef  1 03     



104  1973-74  B*©fvvom - 

" 



.    .    *. 

• 





:zir.;. 

■"**"'"*" 

•■•-••    — 

"I 

i06<a)                            ... - 

i07(a(5i                           , 

Ottw  10'                           ...     .. .  ™  .. 

108  JunsaictKxia                   .    ;'  ...  . . 

108  Non^unsO>CtlOOa!                ...  

105/106(0)                   .._..-  .... 

109  ,...'-,.  ..    ..     -    .....    , 
Totals 

/    t 

-  . - 

\       ■    \  ♦                 ^                 ' — 



I —  J-    "1^       f r- :::■■;:::• 

V' 

—  • I;- 

'Z12: 

- 

j . 

.  { 

t- • 

_____ 

.•...»...«.  .«.  .-- ..  *.  «.^ .. .    *    ^ 

r "■•^         r  •■ 

1-    



f- f 



r  



h- 



r 
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Schedule  6  —Contract  Reformations  and  Terminations 

(Year ) 

Contract  status  at  end  o1 
year 

Contract  changes  m  ellect  at  end  ol  year 

Considerations  given 

TakeKjr-pay  obligatron 

Market  out 
provswo 

Reformed 

Y/N 

(a) 

Terminated 
Y/N 

(b) 

Cash 
(SI. 000s) 

l>> 

NGPA  section 

Be*oie 

Atter 

Before 

A«er 

Percent 
(c) 

T/n 
(d) 

Percent 
le) 

T/R 

(n 

Y/N 

U) 

Yt* 

Y/N 
(h) 

102(d) - 

(Met  102 _ _. _ 

103  (Pnce  Controlled). _.j 

Oltwf  103      „ _ _. _..   .    . 

ICM  Pre   1973             ._ _ 

■  CJ  '973-74  3iennium _ 

104  Post  '974 

104  Otner       _ _ „.. 







I0(5tal    _ „ 





■ - 

Oir.ef  107 _ „ 

1 08  junsdicScnal 

10«  Noi>fjnsaicticnal.„ _ _ „ 

105 '106(b)     _ _ _ _ _. 

109 _ ...._ 

Totals 



'• ^1 ^ 

UM  I 


Schedule  7 

Schedule  7  is  nut  printed  in  the 
Federal  Register.  1:  r')n.sists  of  the 
heading  -WARR.-M  IVF.  TEXT'  with 
hldnk  sf),i;  e  pro\  ided  below  it  for  the 
tu.xt. 


Exhibit  .'\— Tape  Layout  for  Take-or-Pay 
Data  Request 

The  specific  instructions  provide  the 
necessary  directions  for  filling  out  the 
various  scljedules.  The  tape  layout 


Schedule  1 


merely  provides  a  means  for  submitting 
that  data  on  computer  tape. 


Item 


Schedule  No    , 

Purchaser  Name 

Purchaser  Code 

Contract  No 

Seller  Narrie 

Cocie  Number 

Gross  Working  Interest 

Operator 

Rate  Schedule  No  .- 

Affiliated 

Field  Name 

F«(d  Code 

Area  Name 

Area  Code 

State  Name  

State  Code 

Purchaser  Owr>ed  Coverage . 

Affiliated  Coverage 

Take-or-Pay  Provision 

Date  of  Initial  Contract 

Renegotiation/Rollover   

Fixed  Expiration  Date 

Life  of  Lease/Lite   

Short-term  Agreem.€rtt 

Other         

Market-Out 

Take-or-Pay  Expense 

Prepayment  

Partial  Settlement    

Complete  Settlement 

Release  


Character 
position 

Data  typ 

1-2 

Numeric 

3-23 

Character 

24-29 

Character 

30-35 

Character 

36-56 

Character 

57-62 

Character 

63-64 

Numeric 

65 

Character 

66-71 

Character 

72 

Character 

73-93 

Character 

94-99 

Character 

100-120 

Character 

121-126 

Character 

127-147 

Character 

148-149 

Numeric 

150 

Character 

152 

Character 

153 

Character 

154-159 

Numeric 

160-165 

Numeric 

166-171 

Numeric 

172 

Character 

173 

Character 

174 

Character 

175 

Character 

176 

Character 

177 

Character 

178 

Character 

179 

Character 

180 

Character 

Comments 


Sch=1 


See  Note  1  Below 


(1 
OS) 

Non- 
cash 

Y/N 

U) 
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Schedule  1— Continued 

Item                                                                           Character 

position 

Data  type                Comments 

Reformation/Termination 

181 

C'~a'acter 

Note  1;  Since  there  can  be  up  to  10  sellers  reported  per  contract,  repeat  positions  1-72  for  each  selier. 

Schedule  2 


Item 


Note  2:  Repeat  entire  Schedule,  positions  1-58,  for  each  NGFA  code  used 

Schedule  3 


Character 

position 


.a;a  rvoe 


Schedule  No 

Purchaser  Name 

Purchaser  Code 

Contract  No 

NGPA  Code 

Reserve 

Delivery 

Other 

Casinghead  Delivery 

Other  Delivery 

Casinghead  Reserve 

Other  Reserve 

Rights  Years 

Terminations 

Refund 


24-29 
30-35 
36-37 


Numenc 
Character 

Character 
Character 
Numeric 


38 

Character 

39 

Character 

40 

Character 

41-42 

Numeric 

43-44 

Numenc 

45-49 

Numenc 

50-54 

Numenc 

55-56 

Numeric 

57 

Character 

58 

Character 

Sch  =  2 


See  Genera! 

'nst'uctions  See 
aisc^  Ncte  2  t>eio* 


Item 


Character 
posttion 


Data  rvDe 


">mmer"ts 


Schedule  No 

Purchaser  Name 

Purchaser  Code 

Contract  No „ „.. 

NGPA  Code 

Ceiling  Price 

NGPA  Price 

Fixed 

Frequency _ 

Market  Sensitive 

Fuel  Parity 

Most  Favored  Nation „ 

Other 

Buyer  Protection 

Price  Floor 

Unilateral  Action 

Market  Out 

Renegotiation 

NGPA  Ceiling  Pnce 

Other 

Note  3:  Repeat  entire  Schedule,  positions  1-52,  tor  each  NGPA  code  usee 

Schedule  4 


1-2 

3-23 

24-29 

30-35 

36-37 

38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 


Numenc 

Character 

Character 

Character 

Character 

Cha^actef 
Character 
Character 
Character 
Character 
Character 
Character 
Character 
Character 
Cha'acter 
Character 
Character 
Character 
Character 
Cha'acte' 


Sch  =  3. 


See  Ge^e'ai 
i-^st^jctions 


Item 


Character 
position 


Data  type 


Comments 


Schedule  No     

1-2 

3-23 

24-29 

N.jmenc 

Characte'- 

Character 

Sch=4. 

Purchaser  Name 

Purchaser  Code 

BEST  COPV  AVAILABLF 


I 


33764 


Federal  Register  /  Vol    52,  No.  172  /  Friday,  September  4.  1987  /  Proposed  Rules 


Schedule  4— Continued 


Item 


Contract  No 
NGPA  Code 


Deliverabihty 

Take-or-Pay 

Quantity  Taken 

Quantity  Released 

Quantity  Not  Taken 

Ouantrty  Recoupable 

Quantity  Not  Recoupable . 


Character 
position 


Data  type 


Comments 


30-35 
36-37 

38-46 
47-55 
56-64 
65-73 
74-82 
83-91 
91-100 


Character 
Numeric 

Numeric 
Numeric 
Numenc 
Numeric 
Numeric 
Numeric 
Numeric 


See  Note  3  below. 
See  General 
InstructKjns. 


Note 

Schedule 

Note 


If  Schedule  4  is  being  used  to  report  a  Take-or-Pay  history  for  an  individual  contract,  use  the  contract  number  in  positions  30-35   If 

'  '  '  "^°  '^"  '""'^"  "AGR"  in  positions  30-35  and  report  data  in  only  positions  91-100. 
code  used.  This  note  does  not  appiy  to  the  company  total  report 


is  being  used  to  report  total  company  data  use  the  code 
Repeat  entire  Schedule,  positions   1-100,  for  each  NGPA 


Schedule  5 


Item 


Schedule  No 

Purchaser  Name. 
Purchaser  Code.. 

Contract  No    

NGPA  Code  


Cumulatrve  Volume 

Beginning  Obligations. 
Volume  Dunng  Year.... 

Obligation 

Pre-Pay  Volume 

Pre-Pay  Dollars 

Settlement  Volume 

Seniement  Dollars 

Basis  Dollars 

Non-Cost „ 

Ending  Volume 

Ending  Dollars 

Ending  Billed  Volume.. 
Ending  Billed  Dollars... 


Character 
position 


Data  type 


Comments 


1-2 

3-23 
24-29 
30-35 

36-37 

38-46 

47-55 

56-64 

65-73 

74-82 

83-91 

92-100 

101-109 

110-1 18 

119 

120-128 
129-137 
138-146 
147-155 


Numeric 
Character 
Character 
Character 

Numenc 

Numenc 

Numenc 

Numeric 

Numeric 

Numenc 

Numenc 

Numeric 

Numenc 

Numenc 

Character 

Numeric 

Numenc 

Numeric 

Numenc 


Sch  =  5, 


See  Note  4  below. 
See  General 
Instructions. 


Note  6   If  Schedule  5  is  betng  used  to  report  for  an  individual  contract,  use  the  contract  number  in  positions  30-35    If  Schedule  5  is  beirxj 
used  o  report  total  company  data  use  the  code    AGR"  in  positions  30-35  and  report  only  total  data  in  positions  38-155 


Note  7:  Repeat  entire  Schedule    posi'ions   1-155,  for  each  NGPA  code  used.  This 


note  does  not  apply  to  the  company  total  report 


Schedule  6 


UM  I 


Item 

Character 
position 

Data  type                 Comments 

1 

Schedule  No    

1-2         Numenc              Sch  =  6. 

3-23       Character 
24-29       Character          ' 
30-35       Character            See  Note  5  below. 
36-37       Numenc               See  General 
Instructions. 

38  '  Character         ' 

39  Character 
40-41        Numenc 
42-47        Numenc 

48-49        Character             Numeric  for  %. 
50-55       Character            Numeric  for  T/R. 
56            Character 

Purchaser  Name 

Purchaser  Code ] 

Contract  No 

NGPA  Code 

Reformed 

Terminated  

TOP  Before  Percent 

TOP  Before  T/R      ^ 

TOP  After  Percent  1 

TOP  After  T/R 

Market  Before 

Market  After 

Cash 

58-66        Numeric 
67          1  Character 

Non-Cash 
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Note  9;   Repeat  entire  Schedule,  positions   1-67.  tor  each   NGPA  code  used    Tnis   note  does  not   apply  to  the   company  total   report 

Schedule  7 


Item 

Character 
position 

Data  type 

ComrT>ents 

Schedule  No     

1-2 
3-4 

5-6 

7-'e 

Numeric 
Numeric 

Numeric 
Character 

Sch  =  7. 

Schedule  Reference _ 

Schedule  to  which 

Line  Counter „.... 

text  applies 
Enter  consecutively 

Text 

as  additional  imes 
of  text  are  added 

Exhibit  B — Paper  Copy  Specifications 

The  Commission  requires  all 
respondents  to  submit  a  paper  copy  that 
is  attested  to  as  valid.  This  paper  copy 
also  reflects  the  data  submitted  on  tape 
and  is  considered  a  paper  copy 
duphcate  of  the  electronically  stored 
data.  This  section  specifies  the  rules  for 
creating  paper  copies. 

The  following  conventions  will  apply 
to  paper  copies  from  a  mainframe: 

1.  A  CHARACTER  item  for  the  print 
image  is  defined  as  not  more  than  120 
alphanumeric  characters  and 
punctuation. 

2.  A  TEXT  item  for  the  print  image 
may  exceed  120  alphanumeric 
characters  including  punctuation. 

3.  A  line  of  printout  will  be  132  or 
fewer  columns. 

4.  Each  NUMERIC  item  in  a  record. 
except  the  last  item,  will  be  printed  with 
a  trailing  comma.  (ASCII-44  decimal) 

5.  Each  CHARACTER  item  in  a 
record,  except  the  last  item,  will  be 
printed  with  a  trailing  bar.  (ASCII-124 
decimal) 

6.  If  the  sum  of  the  lengths  of  the  items 
to  be  printed  that  are  not  text,  and 
including  commas  and  bars,  exceed  132 
columns,  then  the  record  continuation 
can  be  printed  on  a  second  and 
subsequent  lines  but  do  not  split  a  field 
when  continuing.  The  second  and  any 
subsequent  lines  must  be  indented  6 
spaces  from  the  left  hand  margin  (except 
for  TEXT  items  as  described  below). 
The  last  whole  item  on  a  given  line, 
other  than  the  last  item  of  the  record, 
must  be  printed  with  the  appropriate 
trailing  comma  or  bar.  The  end  of  the 
record  should  be  marked  by  the  end  of  a 
line  in  the  printout. 

7  If  the  last  item  available  for  the  line 
is  TEXT,  then  alternately  print  the  non- 
TEXT  items  on  the  first  line,  the  line  of 


TEXT  on  the  second  line  without 
indentmg.  the  non-TEXT  items  on  the 
third  line  and  the  line  of  TEXT  on  the 
fourth  and  so  on  until  the  entire  record 
is  printed. 

8.  Use  commas  to  denote  blank  fields. 

9.  Between  the  last  record  of  one 
record  type  and  the  first  record  of 
another  type,  there  should  be  three 
blank  lines. 

10.  The  first  record  of  each  schedule 
should  be  printed  on  a  new  page. 

11.  The  data  collection  layout. 
definitions,  instructions  and  footnotes 
define  the  terms  and  printing  order. 

[FR  Doc.  87-20313  Filed  9-3-87;  8:45  am] 
BILLING  CODE  6717-01-111 


18  CFR  Parts  2  and  284 

[Docket  No.  RM87-34-O00;  Order  No.  500] 

Regulation  of  Natural  Gas  Pipelines 
After  Partial  Wellhead  Decontrol; 
Information  Collection  Requirements 
Approved  by  0MB 

August  20, 1987. 

agency:  Federal  Energy  Regulatory 

Commission.  DOE. 

ACTION:  Notice  of  data  request;  OMB 

Control  Number. 

SUMMARY:  On  .August  7.  1987,  the 
Federal  Energy  Regulatory  Commission 
issued  an  interim  rule  (Order  No.  500)  in 
Docket  No,  RM8:'-34-000,  52  FR  30334 
(August  14.  1987),  readopting  the  open 
access  transportation  regulations, 
originally  promulgated  in  Order  No.  436, 
with  modifications  intended  to  respond 
to  the  concerns  of  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  in  Assoaded  Gas 
Distributors  v.  FERC  (No,  85-1811.  et 
a!.].  As  a  result  of  the  interim  rule  the 
Commission  is  sending  interstate 


natural  gas  pipeline  companies  a  data 
request  (FERC-593)  (published 
elsewhere  in  this  issue  of  the  Federal 
Register!  to  determine  the  extent  and 
nature  of  pipelines'  take-or-pay 
obligations  with  respect  to  various 
NGPA  pricing  categories  for  natural  gas. 
This  data  request  was  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  approval  under  the 
Paperwork  Reduction  Act,  OMB  has 
provided  an  OMB  control  number, 

EFFECTIVE  DATE:  The  OMB  approval  of 
the  mformiation  requirem.ents  is  effective 
from  August  20,  198"  until  November  7, 
1987. 

FOR  FURTHER  INFORMATION  CONTACT; 

Richard  O  Howe.  Office  of  the  General 

Counsel.  Federal  Energy  Regulaton,' 

Commission.  825  North  Capital  Street, 

NE.,  Washington.  DC  20426.  Phone:  (202) 

357-8308. 

SUPPLEMENTARY  INFORMATION:  The 

Paperwork  Reduction  Act.  44  U.S.C. 
3501-3520  (1982),  and  the  Office  of 
.Management  and  Budget's  (OMB) 
regulations.  5  CFR  Par^t  1320  (1987) 
require  that  OMB  approve  information 
collection  requirem.ents  imposed  by 
agency  rule.  OMB  has  temporarily 
approved  the  information  collection 
requirements  of  the  Commission's  data 
request  contained  in  FERC-593  for  90 
days  and  issued  Control  .Number  1902- 
0149.  The  information  requirements  are 
discussed  in  the  preamble  to  the  interim 
rule  but  are  not  codified  in  the 
regulatory  text.  The  information 
collected  will  be  used  m  preparation  of 
a  final  rule.  This  OMB  Control  Number 
IS  effective  until  November  7,  1987. 

Kenneth  F.  Plumb. 

Secretory. 

[FR  Doc.  87-19634  Filed  9-3-87;  8.45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  58 

[Docket  No.  83N-0 142] 

Good  Laboratory  Practice  Regulations 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
rule  that  amends  the  regulations  that 
specify  good  laboratory  practice  (GLP) 
for  nonclinical  laboratory  studies.  The 
amendments  clarify,  delete,  or  amend 
several  provisions  of  the  GLP 
regulations  to  reduce  the  regulatory 
burden  on  testing  facilities.  The  changes 
will  also  achieve  a  substantial  reduction 
in  the  paperwori^  burden  imposed  upon 
the  regulated  industries  by  the  current 
regulations.  Significant  changes  are 
made  in  the  provisions  respecting 
quality  assurance,  protocol  preparation, 
test  and  control  article  characterization, 
and  retention  of  specimens  and  samples 
based  on  FDA's  experience  in 
implementing  the  regulations.  The 
agency  has  determined  that  the  changes 
will  not  compromise  the  objective  of  the 
GLP  regulations,  which  is  to  assure  the 
quality  and  integrity  of  the  safety  data 
submitted  in  support  of  the  approval  of 
regulated  products. 
EFFECTIVE  DATE:  October  5,  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  D.  Lepore.  Office  of  Regulatory 
Affairs  (HFC-2301.  Food  and  Drug 
Administration.  56(X)  Fishers  Lane. 
Rockville.  MD  20857,  301-143-2390. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  the  Federal  Register  of  October  29. 
1984  (49  FR  43530).  FDA  published  a 
proposal  to  amend  the  agency's 
regulations  in  21  CFR  Part  58,  which 
prescribe  good  laboratory  practice  for 
conducting  nonclinical  laboratory 
studies  (the  GLP  regulations).  The 
proposal  was  the  result  of  an  evaluation 
of  the  CLP  regulations  and  of  the  data 
obtained  by  the  agency's  inspection 
program  to  assess  laboratory 
compliance  with  the  regulations.  The 
evaluation  led  the  agency  to  conclude 
that  some  of  the  provisions  of  the 
regulations  could  be  revised  to  permit 
nonclinical  testing  laboratories  greater 
flexibility  in  conducting  nonclinical 
laboratory  studies  without 
compromising  public  protection.  FDA 
invited  comments  on  all  aspects  of  the 
proposal  and  provided  60  days  for 
interested  persons  to  submit  comments. 


views,  data,  and  information  on  the 
need  to  revise  any  other  provisions  of 
Part  58.  j 

Comments 

FDA  received  33  comments:  19  from 
manufacturers  of  articles  regulated  by 
FDA,  4  from  associations,  8  from  foreign 
or  domestic  testing  or  consulting 
laboratories,  and  2  from  individuals 
within  FDA.  The  majority  of  these 
comments  endorsed  the  proposed 
changes.  Many  of  the  comments 
suggested  additional  revisions  to  the 
GLP  regulations  or  modifications  to  the 
proposed  changes.  A  summary  of  the 
comments  received  by  FDA  during  the 
comment  period  and  the  agency's 
response  to  them  follows. 

General 

1.  One  comment  urged  FDA  to  initiate 
training  procedures  for  its  field 
personnel  so  that  the  regulated 
community  would  obtain  maximum 
benefit  from  the  revisions  to  the  GLP 
regulations. 

FDA  agrees  that  agency  field 
personnel  who  conduct  inspections  of 
nonclinical  testing  laboratories  need  to 
understand  the  specific  requirements  of 
the  GLP  regulations  to  follow 
appropriate  inspectional  practices  and 
procedures.  FDA  has,  to  date,  conducted 
17  training  courses  at  its  National 
Center  for  Toxicological  Research  in 
Jefferson,  AR,  to  provide  training  in 
good  laboratory  practice  and  the 
associated  laboratory  inspection 
techniques.  FDA  intends  to  continue  to 
provide  such  training  for  its  personnel. 

2.  Eight  comments  urged  FDA  to 
encourage  the  Environmental  Protection 
Agency  (EPA)  to  adopt  similar  revisions 
to  its  good  laboratory  practice 
standards.  The  comments  noted  that 
unless  EPA  amends  its  good  laboratory 
practice  standards  to  conform  them  to 
FDA's  GLP  regulations,  nonclinical 
laboratories  will  still  be  required  to 
comply  with  EPA's  more  stringent 
requirements.  Therefore,  regardless  of 
any  changes  that  FDA  makes  in  its 
regulations,  laboratories  will  not  benefit 
from  the  revisions  unless  the  EPA 
regulations  are  similarly  revised. 

FDA  recognizes  that  certain 
nonclinical  laboratories  that  are  subject 
to  FDA's  regulations  are  also  subject  to 
the  good  laboratory  practice  standards 
established  by  EPA  under  the  Federal 
Insecticide,  Fungicide  and  Rodenticide 
Act  (7  U.S.C.  135  et  seq.)  and  the  Toxic 
Substances  Control  Act  (15  U.S.C.  2600 
et  seq.).  When  this  final  rule  becomes 
effective,  some  of  the  provisions  of  the 
GLP  regulations  will  differ  from  the  good 
laboratory  practice  standards 
established  by  EPA.  FDA  has  consulted 


with  EPA  officials  respecting  the 
changes  to  FDA's  regulations  effected 
by  this  final  rule  and  will  cooperate  fully 
with  EPA  when  that  agency  propose  to 
revise  its  regulations. 

Scope  j 

3.  Except  for  editorial  changes  to 

§  58.1.  FDA  did  not  propose  to  change 
the  scope  of  Part  58.  One  comment, 
however,  urged  the  agency  to  revise 
§  58.1  further  to  make  clear  that  batch 
release  safety  tests  performed  on 
specific  batches  of  biological  products 
intended  for  use  in  chnical  trials  after 
tests  to  establish  the  basic  safety  profile 
have  been  conducted  are  subject  to  the 
GLP  regulations. 

FDA  declines  to  change  final  §  58.1  on 
the  ground  that  the  studies  described  by 
the  comment  are  within  the  current 
scope  of  Part  58.  The  animal  tests 
performed  with  an  investigational 
biological  product  prior  to  licensing, 
including  the  batch  release  safety  tests, 
are  intended  to  establish  the  safety  of 
the  product.  Accordingly,  any  such  test 
would  constitute  a  nonclinical 
laboratory  study  as  defined  in  §  58.3(d). 
Because  such  test  would  also  be 
intended  to  support  a  marketing 
application  for  a  product  regulated  by 
FDA.  it  would  be  subject  to  the  GLP 
regulations. 

Definitions  | 

4.  Four  comments  endorsed  FDA's 
proposal  to  change  the  definition  of 
"control  article"  in  §  58.3(c)  to  exclude 
from  the  definition  feed  and  water 
administered  to  control  groups  of  a  test 
system.  One  comment,  however, 
expressed  concern  that,  by  relaxing 
essential  standards,  the  proposed 
change  would  compromise  the  quality  of 
the  animal  test. 

FDA  does  not  agree  that  excluding 
feed  and  water  from  the  definition  of 
"control  article"  will  compromise  test 
quality.  The  regulations  will  continue  to 
contain  provisions  adequate  to  control 
the  use  of  feed  and  water  in  a 
nonclinical  laboratory  study.  For 
example,  §  58.31(e)  requires 
management  to  assure  that  materials  are 
available  as  scheduled.  §  58.45  provides 
for  proper  feed  storage,  §  58.81(b)(2) 
requires  the  preparation  of  standard 
operating  procedures  for  animal  care 
(e.g.,  nutrition),  §  58.90(g)  requires 
periodic  analysis  of  feed  and  water  for 
interfering  contaminants,  and  final 
§  58.120(a)(7)  (formerly  §  58.120(a)(9)) 
requires  the  protocol  to  contain  a 
description  or  an  identification  of  the 
diet,  including  specifications  for 
acceptable  levels  of  contaminants 
Other  sections  of  the  regulations  also 
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apply  to  feed  or  water  that  is  used  as  a 
carrier  for  the  test  or  control  article.  For 
example,  §  58.31(dl  requires 
management  to  assure  that  test  and 
control  article  mixtures  have  been 
appropriately  tested,  §  58.47  requires 
that  a  testing  facility  include  storage 
areas  that  are  adequate  to  preser\e  the 
identity,  strength,  purity,  and  stability  of 
such  mixtures,  and  §  58.113  requires  the 
laboratory  to  conduct  appropriate 
analyses  for  uniformity  of  the  mixture, 
as  well  as  concentration  and  stability  of 
the  test  article  in  the  mixture.  As 
discussed  at  length  in  the  preamble  to 
the  proposal  (49  FR  43531),  the 
amendment  to  5  58.3(c)  will  mean  that 
the  feed  and  water  provided  to  the 
control  groups  of  a  test  system  will  not 
be  subject  to  certain  provisions  of  the 
regulations,  e.g.,  those  requiring  control 
articles  to  be  characterized  and  tested 
for  stability  (§  58.105),  retained  as 
reserve  samples  (§  58.195),  or 
accountable  with  respect  to  use 
(§  58.107).  As  discussed  above,  however, 
the  regulations  will  continue  to  require 
the  provision  of  adequate  supplies  of 
feed  and  water,  a  description  of  the 
feed,  proper  storage,  and  use 
accountability  procedures  as  directed  by 
the  protocol,  and  standard  operating 
procedures.  Further,  only  feed  and  water 
shown  to  be  free  from  unacceptable 
contamination  may  be  used  in  a  study. 

For  the  reasons  above,  FDA  concludes 
that  the  change  to  §  58.3(c)  will  not 
compromise  the  quality  of  the  animal 
test  and  that  the  term  "control  article" 
should  be  reserved  for  the  discrete 
substances/articles  and  vehicles  other 
than  feed  and  water  administered  to 
groups  of  the  test  system  to  provide  a 
basis  of  companson  with  the  test  article. 

5.  Four  comments  on  proposed 
§  58.3(d)  endorsed  FDA's  proposal  to 
allow  laboratories  to  conduct  several 
experiments  using  the  same  test  article 
under  a  single,  comprehensive  protocol. 
One  comment,  however,  expressed 
concern  that  by  amending  the  definition 
of '"nonclinical  laboratory  study."  FDA 
may  inadvertently  encourage 
laboratories  to  establish  protocols  that 
(1)  are  too  brief  to  assure  the  quality  and 
integrity  of  safety  data  developed 
through  a  study  conducted  under  the 
protocol,  or  (2)  do  not  describe  study 
procedures  in  sufficient  detail  for  such 
assurance,  because  lengthy  "umbrella 
protocols"  may  be  difficult  to  administer 
and  track  during  the  amendment 
process. 

Under  the  revised  definition  in 
§  58.3(d).  a  single  "umbrella"  protocol 
may  be  used  for  concurrent  testing  of 
more  than  one  test  article  using  a  single 
common  procedure,  e.g.,  mutagenicity 


testing,  or  for  a  battery  of  studies  of  one 
test  article  conducted  m  several  test 
systems.  Section  58.120  requires  that 
each  study  have  an  approved  written 
protocol  that  cleariy  indicates  the 
objectives  and  all  methods  for  the 
conduct  of  the  study,  and  §  58.33 
requires  the  study  director  to  assure  that 
the  protocol  is  approved  and  followed. 

FDA  notes  that  the  changed  definition 
of  "nonclinical  laboratory'  study"  does 
not  require  any  laboratory  to  estabUsh 
"umbrella"  protocols — it  only  allows  it 
as  an  option.  The  agency  recognizes  that 
a  longer,  more  complex  protocol  might 
be  more  difficult  to  manage  than  a 
simpler  one:  however,  using  an 
"umbrella"  protocol  should  be  more 
efficient  than  using  several  closely 
related  protocols.  The  quality  or 
accuracy  of  test  data  and  procedures 
should  not  be  compromised,  while  the 
paperwork  burden  should  be  reduced.  In 
any  event,  the  laboratory  remains 
responsible  for  assuring  that  the  validity 
of  any  study  that  it  conducts  is  not 
adversely  affected  due  to  an  inadequate 
protocol. 

6.  One  comment  urged  FDA  to  revise 
further  the  definition  of  nonclinical 
laboratory  study  to  define  the  terms 
"study  initiation"  and  "study 
termination." 

FDA  recognizes  that  differing  words 
and  phrases  are  used  within  the  GLP 
regulations  to  denote  dates  respecting 
significant  events  that  occur  during  a 
laboratory  study.  For  this  reason,  the 
agency  agrees  that  it  may  be  useful  to 
add  to  the  regulations  definitions  of  the 
terms  "study  initiation"  and  "study 
completion." 

FDA  advises  that  the  study  initiation 
date  represents  the  date  on  which  the 
study  director  has  completed  plans  in 
preparation  for  ihe  technical  conduct  of 
a  study  (see  §  58.33)  and  on  which, 
under  §  58.31(e),  management  is 
required  to  make  certain  that  personnel, 
resources,  facilities,  equipment, 
materials,  and  methodologies  for  the 
study  are  available  as  scheduled.  On  the 
study  initiation  date,  the  study  is 
entered  on  the  master  schedule  sheet 
(see  §  58.35(b)(1)).  After  this  date,  any 
protocol  changes  are  to  be  made  only  in 
accordance  with  the  procedure 
described  in  §  58.120(b).  Accordingly, 
FDA  is  adding  new  §  58.3(o)  to  define 
"study  initiation"  to  mean  the  date  the 
protocol  is  signed  by  the  study  director. 

The  study  completion  date  is  the  date 
on  which  the  study  director  signs  the 
final  report  (see  final  §  58.185(b)).  On 
the  study  completion  date,  the  study 
director  is  required  to  make  certain  that 
raw  data,  documentation,  protocols, 
specimens,  and  final  reports  are 


transferred  to  the  archives  (see 
§  58.33(f)).  and  under  §  58.35.  the  quahty 
assurance  unit  may  retire  the  study  from 
the  master  schedule  sheet.  This  date 
also  specifies  the  beginning  of  the 
record  retention  period  under 
§  58.195(b).  After  the  study  completion 
date,  final  reports  may  be  amended  only 
in  accordance  with  the  procedure 
described  in  §  58.185(c).  Accordingly, 
FDA  is  adding  new  §  56.3(p)  to  define 
"study  completion"  to  mean  the  date  the 
final  report  is  signed  by  the  study 
director.  As  a  necessary'  conforming 
amendment,  FDA  is  also  amending 
§  58.185(b)  to  provide  that  the  final 
report  shall  contain  the  dated  signature 
of  the  study  director. 

FDA  advises  that  the  phrase  "close  of 
the  study"  as  used  in  §  58.33(0  refers  to 
the  study  completion  date.  AJso,  the 
terms  "terminate"  and  "discontinue"  as 
used  in  §  58.195(b)(3)  are  used  in  their 
ordinary  senses  to  mean  stop,  cease, 
break  off  or  give  up,  denoting  that  a 
study  has  been  ended  before  the 
planned  study  completion  date.  For 
these  reasons,  FDA  believes  that  these 
terms  do  not  need  any  further  definition 
to  make  clear  their  meanings. 

7a.  Three  comments  urged  FDA  to 
expand  the  definition  of  "raw  data" 
under  §  58.3(k)  to  provide  that  the 
computer  record  of  "hand-recorded  data 
entered  into  the  computer  verbatim  and 
verified"  could  be  substituted  for  the 
original  source  as  raw  data. 

FDA  does  not  agree  that  the  computer 
record  of  hand-recorded  data  may  be 
considered  as  raw  data.  Individuals  who 
enter  data  from  a  laboratory  study  mto 
the  computer  commonly  do  not  have  any 
knowledge  of  the  conditions  under 
which  the  data  were  collected  and  ma> 
not  understand  the  data  onginator's 
notations  that  regularly  are  included  on 
the  hand-recorded  data  sheets.  The 
probability  of  error  in  data  entry  is 
greatly  increased  under  these 
circumstances. 

7b.  One  comment  urged  the  agency  to 
revise  §  58.3(k)  to  make  clear  that  the 
term  "raw  data"  as  it  pertains  to  the 
findings  of  the  histopathologicai 
examinations  refers  only  to  the  signed 
and  dated  final  report  of  the  pathologist. 

FDA  does  not  agree  that  it  needs  to 
amend  the  definition  of  raw  data 
relative  to  the  findings  of 
histopathologicai  examinations.  In 
pertinent  part.  §  58.3(k)  defines  raw  data 
as  laboratory  worksheets,  records, 
memoranda,  notes,  or  exact  copies 
thereof,  that  are  the  result  of  original 
observations  and  activities  and  are 
necessary  for  the  reconstruction  and 
evaluation  of  the  final  report.  Although 
the  notes  taken  by  a  pathologist  during 


histopathological  examination  of  slides 
are  indeed  the  result  of  original 
observations,  these  notes  are  not 
necessary  for  the  reconstruction  and 
evaluation  of  the  final  report.  The  final 
report  is  evaluated  by  an  analysis  of  the 
pathology  syndrome  as  described  in  the 
pathologist's  report,  which  is  required 
under  §  58.1851a)(12).  Further,  because 
§  58.19t)(a)  requires  histopathological 
blocks,  tissues,  and  slides  to  be  retained 
as  specimens,  the  final  report  can  be 
reconstructed  by  verification  of  the 
pathology  findings  by,  e.g..  a  second 
pathologist  or  by  a  team  of  pathologists. 

The  pathologist's  interim  notes, 
therefore,  which  are  subject  to  frequent 
changes  as  the  pathologist  refines  the 
diagnosis,  are  not  raw  data  because 
they  do  not  contribute  to  study 
reconstruction.  Accordingly,  only  the 
signed  and  dated  final  report  of  the 
pathcjlogist  comprises  raw  data 
respecting  the  histopathological 
evaluation  of  tissue  specimens. 

Testing  Facility  Management 

8  One  comment  objected  to  FDA's 
proposal  to  delete  the  provision  in 
§  58.31(b)  that  requires  testing  facility 
management  to  document  as  "raw  data" 
the  replacement  of  a  study  director.  The 
comment  argued  that  it  could  be  difficult 
to  retrieve  such  documentation  if  data 
were  transferred  to  another  location 
after  completion  of  a  study. 

FDA  proposed  to  delete  the 
requirement  in  §  58.31(b)  to  document 
study  director  replacement  as  "raw 
data  "  in  the  agency's  belief  that  other 
provisions  of  the  GLP  regulations 
adequately  require  documentation  of 
this  event.  The  agency  continues  to 
believe  that  the  requirement  in 
§  58.31(b)  is  redundant  to  such  other 
provisions  and  is  not  necessary  to 
assure  the  quality  and  integrity  of  the 
safety  data  developed  through  a  study 
conducted  by  a  laboratory.  For  example, 
§  58.35(b)(1)  provides  that  the  master 
schedule  sheet  shall  contain  the  name  of 
the  study  director.  Thus,  replacement  of 
the  study  director  would  necessitate  an 
updating  of  the  master  schedule  sheet. 
The  master  schedule  sheet  itself  is  "raw 
data  "  because  it  is  a  record  that  is  the 
result  of  laboratory  activities  and  is 
necessary  for  the  reconstruction  of  the 
study.  Also.  §  58.120(b)  requires  that  any 
change  in  an  approved  protocol  and  the 
reason  or  reasons  for  the  change  are  to 
be  documented.  Because  §  58.120(a)(ll) 
of  the  final  rule  (previously 
§  58.120(a)(15])  requires  that  the 
protocol  contain  the  dated  signature  of 
the  study  director,  replacement  of  the 
study  director  would  constitute  such  a 
change.  Other  provisions  of  the 
regulations  require  the  quality  assurance 


unit  to  retain  the  master  schedule  sheet 
and  copies  of  protocols  as  an  easily 
accessible  system  of  records  for  a 
specified  period  after  completion  of  the 
study  (§  58.195(d)).  Therefore,  it  should 
not  be  difficult  to  identify  the  term  of 
each  study  director  even  if  records  are 
transferred  elsewhere  after  study 
completion. 

Study  Director 

9.  Several  comments  objected  to 
§  58.33  in  its  entirety  on  the  grounds  that 
(1)  the  regulation  does  not  clearly  define 
the  responsibility  of  the  study  director 
and  (2)  the  wording  of  the  regulation 
implies  that  the  study  director  must  be 
technically  competent  in  all  areas  of  a 
study.  One  comment  argued  that  the 
study  director  should  be  responsible 
only  for  "coordinating"  the  technical 
conduct,  interpretation,  analysis, 
documentation,  and  reporting  of  results. 

FDA  discussed  at  length  in  the 
preamble  to  the  CLP  final  rule  the  intent 
of  §  58.33  and  the  requirements 
applicable  to  the  individual  who  is 
designated  the  study  director  for  any 
study  (43  FR  59986,  59995;  December  22, 
1978).  As  discussed  in  that  preamble,  the 
study  director  represents  the  single, 
fixed  point  of  responsibility  for  overall 
conduct  of  each  study.  Although 
"coordination"  of  the  pieces  of  a  study 
logically  is  part  of  the  study  director's 
responsibilities,  to  limit  his  or  her 
responsibilities  to  mere  "coordination" 
would  compromise  public  protection  if 
another  person  were  not  such 
designated  fixed  point  and  would  add 
an  unnecessary  burden  if  FDA  were  to 
require  a  laboratory  to  employ  an 
additional  person  to  provide  such  a 
point.  The  study  director  is  charged  with 
the  technical  conduct  of  a  study, 
including  interpretation,  analysis, 
documentation,  and  reporting  of  results. 
FDA  does  not  intend,  however,  that  the 
individual  is  to  be  technically  competent 
in  all  areas  of  a  study.  FDA's 
inspectional  experiences  have 
demonstrated  that  if  responsibility  for 
proper  study  conduct  is  not  assigned  to 
one  person,  a  potential  exists  for  the 
issuance  of  conflicting  instructions  and 
improper  protocol  implementation. 

FDA  concludes  that  the  comments  did 
not  provide  any  new  data  or  information 
to  negate  the  agency's  original 
determinations  and  that  it  should  retain 
§  58.33  as  it  was  established  in  the 
December  22, 1978.  final  rule. 

10.  One  comment  objected  to  FDA's 
proposal  to  delete  the  phrase  "and 
verified"  from  §  58,33(b),  which 
currently  requires  that  the  study  director 
assure  that  all  experimental  data  are 
"verified"  as  well  as  accurately 
recorded.  The  comment  argued  that 
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removing  the  study  director's  obligation 
to  assure  that  the  data  have  been 
verified  would  dilute  the  responsibility 
of  the  study  director  for  proper  conduct 
of  the  study. 

FDA  has  carefully  reevaluated  its 
proposal  to  remove  the  phrase  "and 
verified"  from  §  58.33(b).  FDA  proposed 
to  delete  the  phrase  from  the  regulation 
in  response  to  arguments  from 
management  of  testing  facilities  that 
they  misinterpreted  the  provision, 
apparently  believing  that  it  required  the 
study  director  personally  to  witness 
each  data  observation.  FDA  did  not 
intend  the  provision  to  so  require. 
Rather,  the  agency  regards  the  study 
director  as  responsible  for  assuring  that 
all  experimental  data  are  verified. 

Ordinarily  the  verification  required  by 
§  58.33(b)  is  obtained  by  the  individual 
collecting  the  data,  using  data 
verification  procedures  described  in  the 
protocol  or  in  the  specific  standard 
operating  procedure,  and  by  the 
individual's  supervisor  as  part  of  the 
supervisory  quality  control  procedures. 
"Verified"  is  used  to  describe  the  study 
director's  responsibility  to  assure  the 
accurate  recording  of  data.  Verification 
in  this  sense  does  not  require  the  study 
director  to  observe  every  data  collection 
event  but  does  require  the  study  director 
to  make  certain  that  the  study  conduct 
procedures  designated  in  the  protocol 
for  a  study  and  the  standard  operating 
procedures  established  for  a  study  are 
followed.  For  all  these  reasons,  FDA  has 
decided  to  retain  the  phrase  "and 
verified"  to  confirm  the  need  for  data 
verification  in  nonclinical  laboratory 
studies. 

11.  Two  comments  urged  that  the 
study  director's  responsibility  for 
assuring  placement  in  the  archives  of 
the  study  records  specified  under 
§  58.33(n  be  transferred  to  testing 
facility  management  under  §  58.31.  The 
comments  argued  that  raw  data  and 
documentation  are  under  the  immediate 
control  of  facility  management  rather 
than  the  study  director. 

The  change  suggested  by  the 
comments  would  conflict  with  the  study 
director's  responsibility  identified  in 
§  58.33  of  representing  the  single  point 
of  study  control  (see  paragraph  9  of  this 
preamble).  The  archived  materials  of 
each  study,  including  raw  data  and 
documentation,  constitute  lasting  proof 
of  study  validity.  The  transfer  of  such 
materials  to  the  archives  is  a  critical 
step  in  study  control  that  assures  that 
the  archived  materials  are  complete  and 
adequate  for  study  reconstruction. 
Indeed,  these  revised  regulations  further 
emphasize  the  study  director's  control 
function  by  defining  the  study 
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completion  date  as  the  date  the  final 
report  is  signed  and  dated  by  the  study 
director:  after  this  date,  the  study 
director  assures  that  all  required 
materials  are  transferred  to  the  archives. 
Consequently.  FDA  declines  to  accept 
the  change  proposed  by  the  comments. 

Quality  Assurance  Unit 

12.  FDA  received  eight  comments 
regarding  §  58.35(a),  which  sets  forth  the 
composition  and  function  of  the  Quality 
Assurance  Unit  (QAU).  One  comment  ' 
endorsed  FDA's  proposal  to  substitute 
"which"  for  the  current  phrase, 
"composed  of  one  or  more  individuals 
who."  to  make  clear  the  personnel  who 
can  perform  quality  assurance  duties. 
The  comment  suggested,  however,  that 
the  agency  use  the  term  "function"  or 
"activity"  in  §  58.35(a)  in  place  of  the 
current  term  "unit"  to  make  it  clear  that 
quality  assurance  monitoring  need  not 
be  performed  by  individuals  of  a 
permanently  staffed  unit.  Four 
comments  disagreed  strongly  with  the 
proposed  change  to  §  58.35(a).  arguing 
that  the  change  inappropriately  implies 
that  assurance  of  a  well-conducted 
study  does  not  require  special  training 
or  experience.  The  comments  also 
asserted  that  verifiable  data  are 
produced  as  a  result  of  the  current 
requirement  for  an  independent,  fixed 
and  permanently  staffed  quality 
assurance  unit.  Other  comments  argued 
that  individuals  should  not  monitor 
studies  similar  to  their  own  work.  Some 
comments  requested  further  clarification 
of  the  required  composition  of  the  QAU. 

FDA  does  not  believe  that 
identification  of  the  quality  assurance 
unit  as  a  "function"  or  "activity"  would 
serve  to  clarify  the  composition  or 
function  of  the  QAU.  FDA  never  has 
intended  that  the  QAU  necessarily  has 
to  be  a  separate  entity  or  a  permanentlv 
staffed  "unit"  (see  43'FR  59996). 
"Quality  assurance  unit"  has  become  an 
accepted  term  to  describe  those 
individuals  responsible  for  quality 
assurance  as  described  in  §  58.35.  FDA 
also  does  not  agree  that  the  proposed 
revision  to  §  58.35(a)  implies  that 
assurance  of  a  well-conducted  study 
does  not  require  special  training  or 
experience  on  the  part  of  individuals 
monitoring  the  conduct  and  reporting  of 
a  nonclinical  laboratory  study.  FDA 
continues  to  believe  that  well-qualified 
and  trained  personnel  are  essential  to 
quality  assurance  under  the  GLP 
regulations  and  that  one  of 
management's  most  important 
responsibilities  in  maintaining  effective 
quality  assurance  is  to  provide  an 
adequate  number  of  such  personnel 
(§  58.31  (c)and  (e)). 


FDA  concludes  from  the  comments 
that  the  requirements  set  forth  in 
§  58.35(a)  have  been  misinterpreted  in 
some  instances  to  mean  that  the 
regulations  require  that  the  QAU  be 
composed  of  individuals  whose  sole 
duties  are  in  quality  assurance.  In  fact, 
the  agency  intends  only  that  quality 
assurance  activities  be  separated  from 
study  direction  and  conduct  activities; 
that  is,  a  trained  and  qualified  person 
who  works  on  one  study  can  perform 
quality  assurance  duties  on  any  study  in 
which  he  or  she  is  not  involved.  FD.'\'s 
reason  for  requiring  separation  of 
quality  assurance  functions  from  study 
conduct  functions  is  fundamental — to 
assure  that  quality  assurance  personnel 
can  act  candidly,  without  bias  or  a  real 
or  perceived  conflict  of  interest.  In 
effecting  the  separation  required  by  the 
GLP  regulations.  FDA  was  aware  that 
many  small  laboratories  could  not 
afford  the  operation  of  a  permanently 
staffed  QAU.  For  this  reason,  the  agency 
concluded  that  the  separation  of 
functions  on  a  study-by-study  basis  as 
permitted  in  the  existing  and  revised 
regulations  would  provide  effective 
quality  assurance.  The  agency's  intent  in 
defining  the  composition  and  function  of 
the  Q.AU  was  discussed  at  length  in  the 
preamble  to  the  current  GLP  regulations 
(see  43  FR  59996).  FDA  believes  that  the 
change  now  being  made  more  clearly 
reflects  the  agency's  original  intent. 

13.  One  comment  recommended  that 
FDA  delete  the  word  "sheet"  from  the 
term  "master  schedule  sheet"  in 

§  58.35(b)(1)  on  the  ground  that  there  are 
methods  for  maintaining  a  master 
schedule  other  than  use  of  an  actual 
"sheet." 

FDA  acknowledges  that  current 
technology  allows  for  various  methods 
for  maintaining  a  master  schedule, 
ranging  from  sophisticated  computerized 
procedures  to  procedures  whereby  such 
information  is  contained  in  written 
records.  Regardless  of  the  method 
utilized,  however,  the  master  schedule 
information  is  "raw  data"  within  the 
meaning  of  the  GLP  regulations  and 
copies  of  the  master  schedule  are 
required  to  be  retained  in  the  study 
archives  in  accordance  with  §  58.195(b). 
The  agency  is,  therefore,  retaining  the 
term  "master  schedule  sheet"  to 
emphasize  that  the  master  schedule 
constitutes  raw  data  subject  to  agency 
inspection  and  that  the  records  must  be 
retained. 

14.  One  comment  suggested  that  FDA 
delete  the  current  provision  in 

§  58.35(b)(1),  which  requires  a 
laboratory  to  include  the  name  of  the 
sponsor  of  each  study  on  the  master 
schedule  sheet  for  all  studies  conducted 


at  the  facility.  The  comment  urged  the 
agency  to  allow  sponsor  identification 
by  code. 

FDA  agrees  that  including  the 
sponsors'  name  on  the  master  schedule 
sheet  is  not  essential  either  for  the 
conduct  of  management's  functions 
listed  in  §  58.31  or  for  the  conduct  of 
proper  quality  assurance  under  §  58.35. 
Sponsor  identification  by  code  is  an 
adequate  procedure,  provided  that  the 
name  of  any  sponsor  is  made  available 
to  FDA  upon  request.  Accordingly,  FD,A 
is  amending  5  58.35(b)(1)  to  read  "'  *  ' 
identity  of  the  sponsor  •  •  •;■ 

15.  One  comment  suggested  that  FDA 
further  revise  §  58.35(b)(1)  to  allow  the 
master  schedule  sheet  to  be  indexed  by 
study  number  rather  than  test  article  on 
the  ground  that  multiple  studies  may  be 
performed  on  each  test  article. 

FDA  recognizes  that  a  nonclinical 
laboratory  may  have  in  progress  several 
studies  on  each  test  article  that  is  listed 
on  the  master  schedule  sheet.  The 
agency  concludes,  however,  that 
indexing  by  study  number  alone  and  not 
by  test  article  would  be  inappropriate. 
The  master  schedule  sheet  is  the 
mechanism  through  which  the  QAU  can 
assure  management  that  the  facilities 
are  adequate  and  that  there  are 
sufficient  numbers  of  qualified 
personnel  available  to  accomplish  the 
scheduled  work  (see  43  FR  59997).  In 
addition.  §  58.31(e)  requires 
management  to  assure  that  study 
materials  (e.g.,  test  articles)  are 
available  as  scheduled.  The  use  of  study 
numbers  rather  than  test  articles  as 
index  terms  would,  therefore,  frustrate  a 
major  purpose  of  the  master  schedule 
sheet  and  impede  the  conduct  of  an 
important  management  function. 

16.  Three  comments  endorsed  FDA's 
proposal  to  delete  the  current 
requirement  under  §  58.35(b)(1)  that  the 
status  of  the  final  report  be  a  distinct 
entry  on  the  master  schedule  sheet.  One 
comment,  however,  objected  to  the 
proposal  on  the  basis  that  frequently 
there  are  delays  in  completing  the  final 
report,  and  the  study  status  often  is 
different  from  the  expected  date  of 
completion  of  the  report. 

FDA  believes  that  the  comment  that 
objected  to  the  proposal  misconstrued 
the  purpose  of  revising  §  58.35(b)(1). 
Section  58.35(b)(1)  currently  requires 
that  the  master  schedule  sheet  contain 
separate  headings  for  the  "current 
status"  of  the  study  and  for  the  "status 
of  the  final  report"  of  the  study.  FDA 
considers  the  preparation  of  the  final 
report  to  be  a  study  event,  current  status 
of  which  should  be  reflected  on  the 
master  schedule  sheet.  Preparation  of 
the  final  report  is  similar  to  other  study 


33772  Federal  Register  /  Vol.  52.  No.  172  /  Friday,  September  4,  1987  /  Rules  and  Regulations 


UM  I 


events  (e.g.,  test  article-mixture 
preparation,  test  system  dosing,  in  life 
observations)  that  are  listed  under 
"current  status."  Under  this  revision  to 
§  58.35(b)(1).  the  master  schedule  sheet 
would  contain  the  same  information 
respecting  the  final  report  as  is  required 
under  the  current  GLP  regulations,  but 
the  information  would  be  included  only 
under  the  "current  status"  heading.  The 
agency  advises  that  "expected  date  of 
completion  of  a  final  report"  is  not  a 
"status"  entry.  Such  information  has  not 
been  required  in  the  past  nor  is  this 
information  being  required  now. 

17,  FDA  proposed  to  revise 

§  58.35(b)(3)  to  provide  specifically  that 
the  QAU  need  only  inspect  "each 
nonclinical  laboratory  study"  on  a 
schedule  adequate  to  assure  the 
integrity  of  the  study.  Four  comments 
recommended  that  the  agency  further 
revise  the  regulation  to  substitute  the 
word  "studies"  for  the  phrase  "each 
nonclinical  laboratorj'  study"  alleging 
that  inspection  of  multiple  short 
duration  studies  can  result  in 
expenditure  of  significant  time  and 
effort  with  little  derived  benefit.  Two 
comments  argued  that  inspection  of 
short  duration  studies  conducted 
repeatedly  at  the  same  facility  by  the 
same  personnel  is  not  necessary  and 
suggested  that,  in  lieu  of  requiring 
inspection  of  each  study,  standard 
operating  procedures  be  developed  to 
determine  the  inspection  frequency  of 
various  types  of  studies.  These 
comments  also  recommended  that  such 
inspections  be  used  to  demonstrate 
compliance  of  other  similar  studies 
conducted  in  the  same  time  frame. 

FD,-\  does  not  agree  with  the 
comments.  The  quality  of  each 
nonclinical  laboratory  study  submitted 
to  the  agency  in  support  of  an 
application  for  a  research  or  marketing 
permit  for  a  product  regulated  by  FDA  is 
critical  to  a  determination  of  the  safety 
of  the  product.  The  principle  of  quality 
assurance  advanced  in  the  GLP 
regulations  is  to  inspect  studies  to 
identify  and  correct  problems  in  a  timely 
fashion.  FD,^  is  convinced  that  such 
problems  can  be  detected  only  through  a 
program  of  vigorous  inspection  of  each 
study.  This  does  not  mean,  however, 
that  every  phase  of  everj'  study  needs  to 
be  inspected  by  the  QAU  (see  paragraph 
18  of  this  preamble). 

18.  Two  comments  disagreed  with 
FDA's  proposal  to  modify  the  current 
requirement  in  §  58.35(b)(3)  that  the 
QAU  inspect  each  phase  of  a  study  at 
specified  intervals.  The  comments 
argued  that  elimination  of  specified 
quality  assurance  inspection  intervals 
may  result  in  decreased  compliance  by 


cost-cutting  laboratories.  Another 
comment  urged  FDA  to  identify  the 
critical  phases  of  a  nonclinical 
laboratory  study  to  be  inspected  by  the 
QAU. 

Section  58.35(b)(3)  currently  provides 
that  the  QAU  is  to  inspect  at  periodic 
intervals  each  phase  of  a  nonclinical 
laboratory  study.  For  studies  lasting 
more  than  6  months,  the  inspections  are 
to  be  conducted  every  3  months.  For 
studies  lasting  less  than  6  months,  the 
inspections  are  to  be  conducted  at 
intervals  adequate  to  assure  the 
integrity  of  the  study  (including  each 
phase  at  least  once).  The  term  "each 
phase"  was  intended  to  emphasize  the 
need  for  repeated  surveillance  so  that 
the  QAU  observes  at  least  once  during 
the  course  of  the  study  each  critical 
operation.  The  term  "periodic"  was 
included  in  the  regulation  to  indicate  the 
need  for  more  than  one  inspection  of 
certain  repetitive,  continuing  operations. 
In  light  of  current  information,  however, 
FDA  does  not  believe  that  such  a  rigid 
schedule  is  essential  to  assure  study 
quality.  The  agency  has  learned  through 
its  inspection  program  that  the  quality  of 
toxicology  testing  is  much  higher  than 
that  envisioned  in  1976  when  FDA 
proposed  to  establish  the  GLP 
regulations  (see  41  FR  51206,  51207- 
51208;  November  19, 1976), 

Contemporary  concepts  of  quality 
assurance  emphasize  the  effectiveness 
of  thorough,  in-depth  inspections  of 
study  processes  (i.e.,  all  operations 
required  to  accomplish  a  study  phase)  in 
place  of  quick,  spot  checks  of  individual 
operations  with  a  study.  Thorough 
examination  of  personnel,  facilities, 
equipment,  standard  operating 
procedures,  data  collection  procedures, 
raw  data  books,  and  other  features 
associated  writh  a  study  phase  can 
achieve  more  effective  quality 
assurance  than  does  a  more  superficial 
observation  of  the  conduct  of  the  same 
study  phase  in  a  series  of  studies. 

The  agency  has  concluded  that  the 
QAU's  inspection  schedule  should  take 
into  account  the  need  for  inspection  of 
each  study  on  a  schedule  adequate  to 
assure  the  integrity  of  the  study  being 
monitored.  The  change  in  §  58.35(b)(3) 
permits  the  QAU  to  exercise  reasonable 
flexibility  and  judgment  so  that 
inspections  can  be  scheduled  to  best 
achieve  the  goal  of  assuring  that  studies 
are  properly  conducted.  The  agency 
advises,  however,  that  each  study,  no 
matter  how  short,  needs  to  be  inspected 
in-process  at  least  once.  Further,  across 
a  series  of  studies  all  phases  should  be 
inspected  in  order  to  assure  the  integrity 
of  the  studies.  For  these  reasons,  FDA 
does  not  believe  that  the  regulation  as 


revised  will  result  in  decreased 
compliance  with  the  GLP  regulations  or 
that  the  term  "critical  phase"  needs  to 
be  defined. 

19.  Eight  comments  addressed  FDA's 
proposal  to  delete  §  58.35(b)(4),  which 
currently  requires  the  QAU  to  submit 
periodic  written  status  reports  to 
management  and  to  the  study  director. 
One  of  the  comments  supported  the 
proposal  on  the  basis  that  the  provisions 
of  §  58.35(b)(3),  w^ich  require  reports  to 
management  on  problems  likely  to  affect 
study  integrity,  are  adequate  to  assure 
study  quality.  Several  comments 
questioned  whether  deleting 

§  58.35(b)(4)  would  provide  any 
practical  benefit  to  testing  facilities, 
noting  that  management  is  likely  to 
continue  to  expect  periodic  reports.  One 
comment  noted  that  elimination  of  the 
requirement  for  status  reports  could 
allow  management  to  disregard  quality 
assurance  problems  if  management  is 
only  marginally  supportive  of  good 
laboratory  practice  and  quality 
assurance.  Three  comments  argued  that, 
by  deleting  the  provision,  FDA  would 
inappropriately  place  on  the  QAU  rather 
than  on  the  study  director  the  obligation 
of  determining  what  constitutes  a 
problem  likely  to  affect  the  integrity  of  a 
study.  One  comment  argued  that, 
because  management  is  required  to  be 
involved  in  corrective  actions  under  the 
provisions  of  §§  58.31(g)  and  58.35(b)(3), 
management  must  be  kept  informed 
respecting  the  status  and  the  progress  of 
any  study  inspected  by  the  QAU. 
Another  comment  suggested  that  FDA 
delete  the  requirement  that  status 
reports  be  provided  to  the  study  director 
but  retain  the  requirement  that 
management  receive  such  reports. 

After  careful  consideration  of  these 
comments,  FDA  has  concluded  that 
§  58.35(b)(4)  should  be  retained  in  its 
current  form.  The  agency  proposed  to 
delete  the  paragraph  based  on  its 
tentative  conclusion  that  routine  reports 
of  unremarkable  findings  by  the  QAU 
are  not  essential  to  study  quality.  The 
comments,  however,  are  persuasive  in 
that  such  reports  are  necessary  to 
demonstrate  to  management  that  the 
QAU  is  functioning  properly.  It  is  also 
necessary  that  the  study  director 
continue  to  receive  such  reports  because 
that  individual  is  responsible  for  all 
aspects  of  any  study  being  conducted  by 
a  facility,  including  GLP  compliance. 

20.  One  comment  suggested  that,  in 
lieu  of  deleting  the  entire  paragraph, 

§  58.35(b)(4)  be  modified  by  removing 
the  requirement  for  status  reports  on 
each  study,  thereby  reducing  paperwork. 

In  accord  with  the  conclusions  stated 
in  paragraph  19  of  this  preamble,  FDA 
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believes  that  it  is  inappropriate  to 
eliminate  the  requirement  for  status 
reports  for  each  study.  Without  status 
reports  on  each  study,  there  would  not 
be  adequate  assurances  concerning  the 
quality  of  the  ongoing  studies. 

21.  One  comment  urged  FDA  to  revise 
current  |  58.351b)(5)  to  hold  the  QAU 
responsible  only  to  (1)  determine  that 
known  deviations  from  approved 
protocols  or  standard  operating 
procedures  were  not  made  without 
proper  documentation,  and  (2)  require 
authorization  for  anticipated  deviations. 
The  comment  argued  that  the  current 
wording  of  the  regulation  implies  that 
the  QAU  shall  have  prior  knowledge  of 
any  deviations  and  shall  approve  such 
deviations,  which  is  not  the  case  in  most 
instances. 

FDA  would  not  consider  a  laboratory 
to  have  violated  §  58.35(b)(5]  if  a 
deviation  was  not  authorized  in  advance 
because  it  was  unanticipated.  For 
example,  as  recognized  in  the  preamble 
to  the  final  rule  (43  FR  59998),  a  fire  in 
the  facility  would  necessitate  immediate 
action.  Also,  as  discussed  at  length  at  43 
FR  59998,  FDA  does  not  intend  that  the 
QAU  is  responsible  for  authorizing  any 
deviations  from  the  protocol  or  standard 
operating  procedures,  rather  it  is 
responsible  for  detecting  any  such 
deviations  by  its  inspection  and  audit 
procedures.  The  revision  suggested  by 
the  comment  would  remove  the 
accountability  of  the  QAU  for  detecting 
deviations  and  would  undermine  the 
requirements  for  quality  assurance. 

22.  FDA  proposed  to  revise  current 
§  58.35(b)(7)  to  provide  that  the 
statement  which  the  QAU  prepares  to 
accompany  the  final  report  would  be 
required  to  identify  the  phases  of  the 
study  inspected  and  the  number  of 
inspections  conducted.  Eleven 
comments  objected  to  the  proposed 
change  to  the  regulation,  which 
currently  requires  only  that  the 
statement  by  the  QAU  specify  the  dates 
that  inspections  of  the  study  were  made 
and  the  dates  that  findings  were 
-eported  to  management  and  to  the 

:  tudy  director.  Most  of  the  comments 
were  concerned  with  the  additional 
reporting  burden  imposed  by  the 
proposed  revision.  Some  of  the 
comments  argued  that  the  information 
sought  by  FDA  through  the  proposed 
revision  in  §  58.35(b)(7)  is  currently 
required  under  the  provisions  of  §  58.35 
(b)(3)  and  (c).  These  comments  pointed 
out  that  requiring  additional 
documentation  would  be  duplicative 
and  contrary  to  the  stated  purposes  of 
the  proposed  revisions  to  the  GI.P 
regulations. 

FDA  has  carefully  reevaluated  its 
proposal  to  require  that  the  QAU 


statement  identify  the  phases  of  a  study 
inspected  and  the  number  of  inspections 
conducted.  The  agency  is  persuaded 
that  the  proposal  would  have  provided 
information  redundant  to  that  which  is 
available  under  other  provisions  of  the 
GLP  regulations.  Accordingly,  FDA  has 
decided  not  to  change  §  58!35(b)(7)  and 
is  retaining  this  provision  in  its  current 
form.  Proposed  §  58.35(b)(6)  (as 
§  58.35(b)(7)  would  have  been 
renumbered)  is  not  being  adopted. 

Animal  Care  Facilities 

23.  One  comment  objected  to  the 
proposed  modification  to  §  58.43(c), 
which  would  delete  the  current 
requirement  that  all  laboratory  facilities 
include  separate  areas  for  the  diagnosis, 
treatment,  and  control  of  laboratory 
animal  diseases.  The  comment  noted 
that  animal  health  is  a  major  problem  in 
toxicology  testing.  For  this  reason,  the 
comment  argued  that  any  relaxation  of 
the  current  requirements  in  the  GLP 
regulations  for  animal  care  is  ill-advised 
and  contradictory  to  FDA's 
responsibility  for  the  welfare  of  animals. 

As  discussed  in  the  preamble  to  the 
proposed  amendments  to  the  GLP 
regulations  (49  FR  43532).  a  laboratory 
may  elect  to  dispose  of  diseased 
animals,  thereby  obviating  the  need  for 
dedicated  areas  for  such  animals.  FDA 
believes  that  it  is  not  cost-effective  to 
require  separate  areas  in  every  case  and 
has  concluded  that  the  decision 
concerning  appropriate  separation  of 
animals  should  be  made  by  the  study 
director  in  consultation  with  other 
scientific  personnel.  The  agency  does 
not  believe  that  providing  for  dedicated 
laboratory  areas  as  appropriate 
compromises  F'D.A's  continuing 
commitment  to  animal  welfare,  which  is 
specifically  dealt  with  m  §  58.90.  Indeed, 
FDA  believes  that  the  GLP  regulations 
foster  quality  animal  testing  under 
defined  conditions  so  that  fewer  animals 
are  required  to  establish  product  safety. 

Animal  Supply  Facilities 

24.  FDA  proposed  to  revise  §  58.45  to 
permit  laboratories  to  store  perishable 
supplies  or  feed  by  methods  most 
appropriate  to  the  characteristics  of  the 
materials.  One  comment  urged  FDA  to 
amend  §  58.45  further  to  permit  storage 
of  animal  feed  in  rooms  housing  small 
animals  or  small  groups  of  animals  that 
are  isolated  from  other  studies. 

FDA  declines  to  amend  §  58.45  as 
recommended  by  the  comment.  In 
developing  the  current  GLP  regulations, 
the  agency  carefully  considered  whether 
animal  feed  or  bedding  might  be  stored 
within  any  test  areas.  FDA  concluded  at 
that  time  that  storage  areas  needed  for 
feed  and  bedding  should  be  separate 


from  the  areas  housing  the  test  system 
to  preclude  mixups  and  contamination 
of  test  article-carrier  mixtures  and 
inadvertent  exposure  of  the  test  system 
to  potentially  interfering  contaminants. 
FDA  continues  to  believe  that  separate 
storage  areas  for  feed  and  animal 
bedding  should  be  required  and  the 
comment  did  not  provide  any  data  to 
counter  this  belief.  FDA  advises, 
however,  that  §  58.45  does  not  preclude 
holding  of  limited  quantities  of  test  or 
control  article-feed  mixtures  for  short 
periods  of  time  in  properly  constructed 
and  labeled  containers  in  the  animal 
rooms. 

25.  One  comment  objected  to  the 
proposed  changes  to  §  58.47,  arguing 
that  it  believed  the  current  requirements 
respecting  facilities  for  handling  lest  and 
control  articles  have  resulted  in  fewer 
mixups. 

Based  on  the  comment,  FDA  has 
reconsidered  the  proposed  revision  of 
§  58.47.  The  agency  agrees  with  the 
comment,  in  principle.  Indeed,  the 
agency  intended  the  revision  to  be  only 
editorial  to  simplify  and  to  make  clear 
that  laboratories  shall  provide  separate 
areas  for  receipt,  mixing,  and  storage  of 
test  and  control  articles  and  their 
mixtures  as  necessary  to  prevent 
contamination  or  mixups.  Inadvertently, 
however,  the  proposed  revision  would 
have  deleted  an  essential  requirement  of 
good  laboratory  practice,  i.e..  the  need 
to  provide  storage  areas  for  test  and 
control  article  mixtures  adequate  to 
preserve  the  identity,  strength,  purity, 
and  stability  of  the  mixtures.  For  this 
reason,  the  agency  has  concluded  that 
the  regulation  is  appropriate  as 
currently  stated  and  existing  §  58.47  is 
retained. 

Maintenance  and  Calibration  of 

Equipment 

26.  FDA  proposed  to  revise  §  58.63(b} 
to  provide  that  written  standard 
operating  procedures  respecting 
maintenance  and  calibration  of 
equipment  would  allow  laboratories  to 
discard  faulty  equipment  as  an 
alternative  to  the  current  provisions  of 
§  58.63(b),  which  provide  only  for  the 
repair  of  equipment  that  fails  or 
malfunctions.  Under  FDA's  proposal,  a 
testing  facility  would  need  to  specify 
remedial  action  in  the  event  of 
equipment  failure  or  malfunction  only 
when  remedial  action  is  "appropriate" 
to  the  particular  piece  of  equipment. 
Three  comments  recommended  that 
FDA  amend  §  58.63(a)  to  require  testing, 
calibration,  and/or  standardization  of 
equipment  in  accord  with  written 
standard  operating  procedures.  The 
comments  argued  that  by  changing 
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current  §  58.63(a)  in  this  fashion,  FDA 
might  delete  §  58.63(b)  in  its  entirety 
without  substantively  affecting  the 
requirements  of  the  GLP  regulations 
applicable  to  laboratory  equipment. 

FDA  advises  that  §  58.63(b)  concerns 
not  only  setting  forth  in  standard 
operating  procedures  the  details  of 
routine  inspection,  cleaning, 
maintenance,  testing,  calibration,  and/or 
standardization  of  equipment,  but  it  also 
concerns  describing  remedial  actions  to 
be  taken  when  appropriate  if  the 
equipment  fails  or  malfunctions.  In 
promulgating  existing  §  58.63(b),  FDA 
concluded  that  the  specific  features  set 
forth  in  the  regulations  need  to  be 
included  in  equipment  standard 
operating  procedures  because  of  the 
crucial  role  that  properly  used 
equipment  plays  in  study  conduct;  a  role 
which  pervades  every  phase  of  a  study 
and  is  vital  to  study  quality  and  final 
report  integrity.  The  comments  did  not 
provide  any  data  that  negate  FDA's 
original  determination.  The  agency 
continues  to  believe  that  specification  of 
these  features  provides  useful  guidance 
to  persons  subject  to  the  GLP 
regulations  and  concludes,  therefore, 
that  it  would  be  inappropriate  to  delete 
§  58.63(b)  from  the  regulations. 

27.  Section  58.63(b)  requires  in  part 
that  written  standard  operating 
procedures  designate  the  person 
responsible  for  certain  operations 
respecting  equipment,  i.e.,  routine 
inspection,  cleaning,  maintenance, 
testing,  calibration,  and/or 
standardization.  Although  FDA  did  not 
propose  to  revise  these  requirements  of 
§  58.63(b),  three  comments  stated  that 
by  requiring  that  standard  operating 
procedures  designate  an  individual 
responsible  for  performing  each 
operation,  FDA  obligates  testing 
facilities  to  change  their  standard 
operating  procedures  frequently.  The 
comments  further  argued  that  the 
requirement  to  make  a  copy  of  the 
standard  operating  procedures  available 
to  laboratory  personnel  is  redundant  to 
the  requirements  set  forth  in  §  58.81(c) 
and  should  be  deleted. 

The  comments  misconstrue  the 
meaning  of  the  word  "person"  as  it  is 
used  in  §  58.63(b).  The  second  sentence 
of  §  58.63(b)  requires,  in  pertinent  part, 
that  "the  written  standard  operating 
procedures  shall  designate  the  person 
responsible  for  the  performance  of  each 
operation  *  '  *."  As  explained  in 
paragraph  120  of  the  preamble  to  the 
final  rule  (43  FR  60001).  FDA  adopted 
the  term  "person"  as  defined  in  §  58.3(h) 
rather  than  the  originally  proposed  term 
"individual"  to  allow  the  standard 


operating  procedures  to  designate  an 
organizational  unit. 

The  agency  agrees  with  the  comment 
that  §  58.63(b)  is  redundant  to  §  58.81(c) 
insofar  as  it  provides  for  standard 
operating  procedure  availability. 
Accordingly,  FDA  is  removing  the 
phrase  "and  copies  of  the  standard 
operating  procedures  shall  be  made 
available  to  laboratory  personnel"  from 
§  58.63(b). 

28.  Section  56.63(c)  requires  that  a 
testing  facility  maintain  written  records 
of  all  equipment  inspection, 
maintenance,  testing,  calibration,  and/or 
standardizing  operations.  Two 
comments  recommended  that  FDA 
delete  §  58.63(c)  in  its  entirety,  arguing 
that  if  management  is  satisfied  that  the 
standard  operating  procedures  are 
adequate,  further  requirements  are 
unnecessary. 

FDA  does  not  agree  with  the 
comments.  FDA  carefully  considered  the 
necessity  for  maintaining  the  records 
specified  in  §  58.63(b)  when  the  agency 
developed  the  current  GLP  regulations. 
FDA  concluded  that  such  records  are 
necessary  to  reconstruct  a  study  and  to 
ensure  the  validity  and  integrity  of  the 
data  that  are  obtained  from  a  study  (see 
paragraph  26  of  this  preamble  and  43  FR 
60001).  The  purpose  of  the  record 
retention  requirement  is  to  provide 
documentation  throughout  the  study  of 
equipment  function  in  accord  with 
design  specifications  for  the  equipment, 
and  equipment  use  in  accord  with 
standard  operating  procedures  for 
maintenance  and  calibration  of  the 
equipment.  FDA'S  experience  in 
administering  the  GLP  regulations  has 
shown  the  benefit  of  maintaining  such 
records.  For  example,  through  FDA's 
laboratory  inspection  program,  the 
agency  has  been  able  to  identify  the 
precise  period  of  time  of  equipment 
malfunction  by  an  examination  of  the 
equipment  records.  Thus,  §  58.63(c]  has 
made  it  possible  to  disregard  the  data 
collected  by  a  single  defective  piece  of 
equipment  without  having  to  disregard 
all  the  data  obtained  from  a  specific 
study.  j 

Standard  Operating  Procedures 

29.  Two  comments  on  the 
requirements  for  standard  operating 
procedures  suggested  that  §  58.81(a)  be 
amended  to  permit  appropriate 
supervisory  personnel  to  authorize 
deviations  from  the  written  standard 
operating  procedures,  arguing  that  the 
study  director  may  not  have  the 
technical  expertise  to  evaluate  such 
deviations.  One  of  the  comments  further 
argued  for  the  change  on  the  ground  that 
the  principles  of  good  laboratory 
practice  established  by  the  Organization 


for  Economic  Cooperation  and 
Development  of  the  World  Health 
Organization  do  not  require  study 
director  approval  of  all  standard 
operating  procedure  deviations. 

FD.A  does  not  accept  the  suggestion. 
As  discussed  in  paragraph  9  of  this 
preamble,  it  is  not  necessary  for  the 
study  director  to  be  technically 
competent  in  all  aspects  of  a  study  to 
assure  that  appropriate  action  is  taken 
in  response  to  any  circumstances  that 
may  affect  the  quality  and  integrity  of  a 
study.  The  study  director,  however,  has 
to  be  aware  of  and  authorize  any 
deviations  that  could  have  an  impact  on 
the  study.  FDA  does  not  agree  that  the 
responsibility  of  the  study  director,  as 
set  forth  in  §  58.81(a),  is  inconsistent 
with  the  Organization  for  Economic 
Cooperation  and  Development 
principles  of  GLP.  Chapter  2,  section  2.3 
(Ref.  1,  p.  27)  of  the  Organization  for 
Economic  Cooperation  and 
Development  document  defines  the 
responsibilities  of  the  study  director,  in 
part,  as  "ensur[ing)  that  the  procedures 
specified  in  the  study  plan  are  followed, 
and  that  authorization  for  any 
modification  is  obtained  and 
documented  together  with  the  reasons 
for  them  •  *  •."  Accordingly,  both  the 
GLP  regulations  and  the  Organization 
for  Economic  Cooperation  and 
Development  principles  of  GLP  require 
that  the  study  director  make  certain  that 
specified  procedures  are  followed  and 
that  all  modifications  to  the  procedures 
in  the  approved  study  plan  (i.e., 
standard  operating  procedures)  are 
documented  and  approved. 

30.  One  comment  recommended  that 
FDA  amend  §  58.81(b)  to  delete  all 
examples  of  standard  operating 
procedures  that  FDA  requires  a  testing 
facility  to  establish  on  the  ground  that 
the  list  is  not  all-inclusive  and  may  lead 
to  misinterpretation. 

FDA  disagrees  with  the 
recommendation.  The  examples  listed  in 
§  58.81(b)  are  those  minimal  laboratory 
procedures  which  the  agency  believes 
are  essential  to  assuring  the  quality  and 
integrity  of  the  data  generated  in  the 
course  of  any  study  (see  41  FR  51213). 
FDA  recognizes  that  circumstances  may 
necessitate  establishment  of  additional 
standard  operating  procedures.  The  list 
is  not  intended  to  be  all-inclusive  and 
should  not  be  interpreted  as  such. 

31.  Three  comments  objected  to  the 
proposed  deletion  of  examples  of 
laboratory  manuals  and  standard 
operating  procedures  required  to  be  in 
the  laboratory  under  §  58.81(c).  The 
comments  argued  that  the  listing  of 
examples  serves  to  spell  out  the 
agency's  intent,  helps  laboratories 
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decide  which  areas  to  cover,  and  that 
without  such  guidance  a  potential  exists 
for  misinterpretation  of  FDA's  intent. 

FDA  does  not  agree.  Section  58.81(c) 
requires  that  each  laboratory  area  have 
immediately  available  standard 
operating  procedures  relative  to  the 
laboratory  procedures  being  performed. 
Unlike  the  list  in  §  58.81(b),  which 
represents  specific  minimal 
requirements,  the  examples  listed  in 
§  58.81(c)  encompass  very  broad  areas. 
Each  of  the  areas  presented  would 
require  the  preparation  of  a  group  of 
standard  operatmg  procedures  to  cover 
adequately  the  operations  within  that 
area.  Consequently,  the  agency 
concludes  that  the  list  in  §  58.81(c]  is  too 
broad  to  serve  as  useful  guidance. 

Reagents  and  Solutions 

32.  FDA  received  five  comments  that 
recommended  that  the  agency  amend 
§  58.83.  Four  comments  stated  that  only 
those  reagents  and  solutions  used  in  the 
conduct  of  nonclinical  laboratory 
studies  need  to  be  labeled  in  accord 
with  the  requirements  of  §  58.83,  i,e.,  "to 
indicate  identity,  titer  or  concentration, 
storage  requirements,  and  expiration 
date"  of  the  material.  These  comments 
argued  that  such  a  modification  would 
allow  the  laboratory  flexibility  in 
designing  the  most  suitable  system  to 
assure  that  deteriorated  or  outdated 
reagents  and  solutions  are  not  used.  The 
fifth  comment  recommended  that  FDA 
insert  into  the  first  sentence  of  §  58.83 
the  phrase  "as  appropriate"  to  make  the 
provision  read  "all  reagents  and 
solutions  in  the  laboratory  areas  shall 
be  labeled  to  indicate  identity,  titer  or 
concentration,  storage  requirements, 
and.  as  appropriate,  expiration  date." 
This  comment  argued  that  it  was  not 
necessary  to  have  expiration  dates  on 
certain  stable  reagents  and  solutions 
such  as  water  and  saline. 

FDA  declines  to  amend  §  58.83.  The 
agency  continues  to  believe,  as 
discussed  in  paragraph  148  of  the 
preamble  to  the  final  rule  (43  FR  60003). 
that  all  reagents  and  solutions 
maintained  in  the  laboratory  area  for 
use  in  the  conduct  of  nonclinical 
laboratory  studies  should  be  labeled  as 
required  by  §  58.83.  Accordingly,  the 
label  should  include  the  identity,  titer  or 
concentration,  storage  requirements, 
and  expiration  date.  This  label 
information  is  the  minimum  information 
necessary  to  make  clear  to  the 
laboratory  personnel  that  the  reagents 
and  solutions  are  suitable  for  use  in  the 
procedures  specified  in  the  protocol  and 
to  protect  against  inadvertent  mixups  of 
reagents  and  solutions  that  are  used  in 
nonclinical  laboratory  studies  with 
those  that  are  not  intended  for  such  use. 


Further.  FDA  disagrees  with  the 
comment  that  suggested  that  expiration 
dating  is  not  necessary  for  some 
reagents  and  solutions.  FDA  believes 
that  expiration  dates  should  be  required 
on  all  reagents  and  solutions,  without 
regard  to  their  stability  so  that  there  is 
no  doubt  about  the  suitability  of  the 
materials  for  use  in  nonclinical 
laboratory  studies. 

Animal  Care 

33.  One  comment  recommended  that 
FDA  delete  §  58.90(a)  on  the  basis  that 
requiring  standard  operating  procedures 
for  housing,  feeding,  handling,  and  care 
of  animals  is  redundant  to  other 
provisions  of  the  GLP  regulations, 

FDA  recognizes  that  §  58.81(b)(2) 
requires  testing  facilities  to  establish 
standard  operating  procedures  for 
animal  care.  Section  58.90(8).  however. 
expressly  specifies  that  standard 
operating  procedures  shall  also  cover 
animal  housing,  feeding,  and  handling. 
The  agency  believes  that  these  items  are 
essential  features  for  providing 
adequate  humane  treatment  of  animals 
and.  therefore,  is  retaining  §  58.90(a). 

34.  Two  comments  objected  to  the 
proposed  amendment  of  the 
requirements  under  §§  58.90  (b)  and  (c) 
to  provide  that  animals  may  be  isolated 
rather  than  quarantined.  The  comments 
argued  that  allowing  laboratories  to 
develop  isolation  and  health  status 
evaluation  procedures  in  lieu  of 
quarantine  may  not  provide  adequate 
assurance  of  test  animal  health  because 
such  evaluations  are  done  only  on  a 
small  randomly  selected  number  of 
animals  and  are  not  as  reliable  as  an 
adequate  quarantine  period.  One 
comment  suggested  that  the  term 
"segregated"  or  the  term  "separated" 
may  more  accurately  reflect  FD.A's 
intent  in  amending  §§  58.90  (b)  and  (c) 
than  does  the  term  "isolated." 

As  discussed  in  the  preamble  to  the 
proposed  amendments  (49  FR  43533), 
substitution  of  a  requirement  for 
isolation  and  health  status  evaluations 
in  lieu  of  quarantine  of  newly  received 
animals  will  permit  laboratories  to 
develop  specific  isolation  and  health 
status  evaluation  procedures  in  concert 
with  the  age,  species,  and  class  of 
animals,  and  with  the  type  of  study  to 
be  done.  As  used  in  current  §  58.90(b), 
the  term  "quarantine"  connotes  a  rigid 
set  of  prestudy  procedures  which  a 
facility  is  obligated  to  follow,  including 
a  mandatory  holding  period,  specified 
diagnostic  procedures,  and  the  use  of 
specialized  facilities  and  animal  care 
practices.  The  agency  has  concluded 
that  isolation  and  health  status 
evaluations  should  provide  adequate 
precautions  against  entry  of  unhealthy 


animals  into  a  study.  Health  status 
evaluations  may  be  performed  during 
the  prestudy  acclimation  period.  Under 
§  58.90(b).  the  health  status  of  each 
animal  is  to  be  evaluated  soon  after 
receipt.  Section  58.90(c)  prohibits  the 
entry  of  any  diseased  animal  into  the 
study. 

The  agency  has  also  concluded  that  a 
devoted  area  equipped  to  provide 
isolation  of  diseased  animals  is  not 
necessary  in  all  cases.  As  discussed  in 
the  preamble  to  the  proposal  (49  FR 
43533),  FDA  believes  that  it  should 
allow  certain  options  for  handling 
diseased  animals,  thereby  permitting 
increased  flexibility  in  laboratory 
operation.  FDA  agrees  that  the  term 
"segregate"  or  the  term  "separate" 
rather  than  the  term  "isolate"  could  be 
used  in  as  much  as  each  term  connotes 
"to  set  apart."  Because  "isolate"  is  a 
term  commonly  used  and  understood  in 
contemporary  veterinary  medical 
practice,  however,  FD,^  will  continue  to 
use  that  term  in  these  regulations. 

35.  One  comment  recommended  that 
FDA  amend  §  58.90(d)  to  permit 
procedural  means  to  provide 
"appropriate  identification"  of 
individual  animals  in  a  study. 

FDA  does  not  accept  the 
recommendation.  The  agency  notes  that 
proper  animal  identification  throughout 
a  study  is  essential  to  study  integrity. 
When  animals  are  housed  individually 
in  cages,  procedural  means  can  be  used 
to  identify  each  individual  animal,  i.e..  a 
cage  card  may  be  used  if  it  provides  all 
the  information  necessary  to  identify  the 
animal  specifically,  and  the  animal 
handling  standard  operating  procedures 
specify  detailed  procedures  for 
preventing  animal  mixups.  The  agency 
is  not  aware,  however,  of  any 
procedural  means  that  could  be  used  to 
identify  adequately  individual  animals 
that  are  housed  within  a  group  in  a  cage. 
FDA  advises  that  §  58.90(d)  does  not 
preclude  identification  by  means  other 
than  the  examples  enumerated  in  that 
section  provided  that  individual 
identification  can  be  maintained  and 
documented  throughout  a  study. 

Test  and  Control  Article 
Characteriza  tion 

36.  One  comment  urged  the  agency  to 
delete  the  requirement  in  §  58.105(b)  for 
stability  determination  of  test  and 
control  articles  before  initiation  of  the 
study.  The  comment  argued  that 
changing  §  58.105(b)  as  recommended 
would  make  it  consistent  with  FDA's 
proposed  changes  to  §  58.105(a),  which 
would  allow  test  and  control  article 
characterization  after  completion  of  the 
study. 
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FDA  disagrees  with  the 
recommenddtion.  As  discussed  in  the 
preamble  to  the  proposal  (49  FR  43533). 
FDA  has  concluded  that 
charicterization  of  test  and  control 
articles  need  not  be  performed  until 
initial  toxicology  studies  with  the  test 
article  show  reasonable  promise  of  the 
article's  reaching  the  marketplace.  In 
arriving  at  this  conclusion,  the  agency 
considered  that  prior  knowledge  of  the 
precise  molecular  structure  of  a  test 
article  is  not  vital  to  the  conduct  of  a 
valid  toxicology  test.  It  is  important, 
however,  to  know  the  strength,  purity, 
and  stability  of  a  test  or  control  article 
that  is  used  in  a  nonclinical  laboratory 
study. 

A  stability  determination  of  a  test  or 
control  article  conducted  after 
completion  of  the  nonclinical  laboratory 
test  with  the  article  does  not  provide 
any  information  about  the  continued 
strength  of  either  the  test  or  control 
article  previously  given  to  the  test 
system.  Determining  that  the  test  and 
control  articles  are  stable  for  the 
duration  of  the  study  is  fundamental  to 
interpreting  the  results  of  the  study.  For 
this  reason,  it  would  be  inappropriate  to 
allow  for  stability  determinations  only 
after-the-fact. 

The  agency  does  believe,  however. 
that  the  continued  strength  of  the  test  or 
control  article  may  adequately  be 
determined  either  by  stability  testing 
before  initiation  of  the  study  or  through 
appropriate  periodic  analysis  of  each 
batch.  Section  58.105(b)  currently  allows 
stability  testing  of  the  test  and  control 
articles  through  periodic  analysis  only  if 
it  is  not  possible  to  determine  their 
stability  before  study  initiation.  Because 
experience  has  shown  that  it  is 
adequate  either  to  determine  stability  of 
the  test  and  control  articles  before 
initiation  of  a  study  or  by  periodic 
analysis  of  the  articles  while  the  study 
is  in  progress,  the  agency  on  its  own 
initiative  is  revising  §  58.105(b)  to 
provide  facilities  and  sponsors  the 
flexibility  to  use  either  approach. 
Therefore.  §  58.105(b)  has  been  revised 
to  provide  for  determination  of  the 
stability  of  the  test  or  control  article 
either  before  study  initiation  or  through 
periodic  analysis  of  each  batch 
according  to  established  standard 
operating  procedures. 

37.  One  comment  observed  that 
§  58.105(a)  provides  that  testing 
facilities  may  rely  on  the  labeling  of 
marketed  products  for  purposes  of 
characterizing  such  products  used  as 
control  articles  in  a  study.  The  comment 
recommended  that  the  agency  also 
revise  §  58.105(b)  to  allow  product 
labeling  to  serve  as  documentation  of 


stability  for  marketed  products  used  as 
control  articles. 

FDA  declines  to  adopt  this 
recommendation.  The  only  stability 
information  typically  included  on  the 
labeling  of  marketed  products  is  the 
expiration  date.  The  manufacturer's 
expiration  dating  on  a  marketed  product 
is  not  adequately  precise  to  provide 
data  on  the  strength  of  the  control 
article  used  throughout  a  nonclinical 
laboratory  study.  Lacking  precise 
stability  information  respecting  the 
control  article  could  raise  doubts 
concerning  whether  the  test  and  control 
articles  are  comparable.  Furthermore, 
mixing  the  marketed  product  with  a 
carrier  or  use  of  the  product  in  a  manner 
not  in  accord  with  its  labeling  could 
alter  the  stability  characteristics  of  the 
product.  For  these  reasons,  FDA 
concludes  that  determination  of  the 
stability  in  accordance  with  the 
procedures  in  §  58.105(b)  still  is 
appropriate  for  any  products  used  as 
control  articles. 

38.  Several  comments  recommended 
that  FDA  revise  §  58.105(c)  to  remove 
the  current  requirement  that  storage 
containers  be  assigned  to  a  test  article 
for  the  duration  of  a  nonclinical 
laboratory  study.  The  comments  argued 
that  the  requirement  is  unnecessary  and 
is  inconsistent  with  the  Organization  for 
Economic  Cooperation  and 
Development  principles  of  GLP.  One 
comment  alleged  that  the  statement  is 
vague  and  questioned  whether  the 
provision  would  permit  a  storage 
container  that  a  laboratory  emptied 
during  the  conduct  of,  but  before 
completion  of,  a  study  to  be  destroyed 
or  reused.  The  same  comment  also 
questioned  whether,  as  the  test  article  is 
depleted  during  the  conduct  of  a  study, 
the  provision  would  permit  a  laboratory 
to  transfer  the  test  article  into  a 
container  smaller  than  that  originally 
assigned  to  the  article. 

FDA  does  not  believe  that  it  would  be 
appropriate  to  eliminate  the  storage 
container  provision  in  §  58.105(c).  FDA 
advises  that  the  provision  simply 
requires  that  each  test  article  storage 
container  be  assigned  to  a  test  article  at 
the  beginning  of  a  study  and  remain  so 
assigned  until  the  study  is  completed, 
lerminated.  or  discontinued.  The  test 
article  may  not  be  transferred  to 
different  sized  storage  containers  as  a 
study  progresses,  nor  may  assigned 
storage  containers  be  destroyed  while  a 
study  is  in  progress. 

The  agency  recognizes  that  it  may  be 
inconvenient  for  laboratories,  especially 
small  laboratories,  to  devote  space  to  a 
test  article  container  which  is  emptied 
before  a  study  is  completely  terminated, 


or  discontinued,  or  which  might  be 
replaced  by  progressively  smaller 
containers  while  a  study  is  in  progress. 
Destroying  or  reusing  or  otherwise 
substituting  for  originally  assigned, 
identified  test  article  storage  containers, 
however,  could  adversely  affect  the 
integrity  of  the  study.  FDA  established 
the  current  provision  because  the 
agency  observed  a  lack  of 
accountability  for  test  materials, 
ostensibly  due  to  the  very  acts 
proscribed  by  the  regulation,  i.e.. 
transfer  of  test  articles  to  different  sized 
containers  and  destruction  of  empty 
containers  during  the  progress  of 
nonclinical  laboratory  studies. 

FDA  continues  to  believe  that  the 
requirement  concerning  assignment  of 
storage  containers  is  necessary  to 
ensure  the  integrity  of  a  study.  For 
example,  the  mere  act  of  transferring  a 
test  article  from  one  storage  container  to 
another  introduces  the  opportunity  for 
contamination  of  the  test  article  by 
other  laboratory  materials  or  for  mix- 
ups  with  other  laboratory  materials.  In 
addition,  during  a  transfer  the  test 
article  would  be  exposed  to  air-bome 
contaminants  as  well  as  to  moisture, 
either  of  which  may  compromise  the 
integrity  of  the  test  article. 

FDA  also  believes  that  requiring  that 
containers  be  assigned  to  a  test  article 
for  the  duration  of  a  study  is  fully 
consistent  with  the  Organization  for 
Economic  Cooperation  and 
Development  principles  of  GLP.  Chapter 
2,  section  2.3  (Ref.  1,  p.  31)  of  the 
Organization  for  Economic  Cooperation 
and  Development  document  states  that 
"storage  container(s)  should  carry 
identification  information,  earliest 
expiration  date,  and  specific  storage 
instructions."  Although  the  Organization 
for  Economic  Cooperation  and 
Development  document  does  not  further 
characterize  storage  instructions  that 
the  Organization  for  Economic 
Cooperation  and  Development  would 
recommend  be  included  on  containers, 
FDA  concludes  that  its  regulation 
identifies  a  "specific"  storage 
instruction  that  is  necessary  fo  assure 
the  integrity  of  the  test  article. 

Mixtures  of  Articles  with  Carriers 

39.  Two  comments  argued  that  the 
requirements  in  §  58.113(a)  to  determine 
the  uniformity,  concentration,  and 
stability  of  test  and  control  articles  in 
mixtures  is  unnecessarily  burdensome 
for  short-term  studies.  One  comment 
stated  that  such  tests  are  not  necessary 
for  test  articles  that  are  prepared  and 
dispensed  on  the  same  day  as  used  in 
single-dose  acute  toxicity  tests.  The 
comments  suggested  that  the  agency 
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revise  §  58.113(a)  to  require  that  tests  of 
mixtures  of  test  and  control  articles 
need  be  conducted  only  "for  studies 
other  than  short-term." 

Section  58.113(a)  requires,  for  all  test 
or  control  articles  mixed  with  a  carrier, 
a  determination  of  the  uniformity  of  the 
mixture  and  a  periodic  analysis  of  the 
concentration  of  the  test  or  control 
article  in  the  mixture.  In  addition, 
§  58.113(a)(2),  as  amended,  requires  a 
determination  of  the  stability  of  the  test 
or  control  article  in  the  mixture 
adequate  to  support  time  of  use.  Each  of 
these  analyses  is  necessary  to  assure 
that  the  test  system  is  exposed  to  the 
test  or  to  the  control  article  in  the 
amounts  specifically  designated  in  the 
protocol  for  a  study.  Determination  of 
the  uniformity  of  a  mixture  assures  that 
each  member  of  the  test  system  receives 
the  intended  dose  of  test  or  control 
article.  Periodic  analysis  of  the 
concentration  of  the  test  or  control 
article  serves  as  a  spot  check  to  assure 
that  the  test  or  control  article  mixture 
has  been  prepared  properly  and  m 
accord  with  the  protocol  and  with 
applicable  standard  operating 
procedures.  Determining  the  stability  of 
the  test  or  control  article  in  the  mixture 
helps  to  determine  the  period  of  time 
during  which  the  test  or  control  article 
mixture  may  be  suitable  for 
administration  to  the  test  system.  FDA 
believes  that  knowledge  of  the  dose  of 
test  or  control  article  used  in  any  test  is 
essential  for  the  proper  evaluation  of  the 
results  of  that  test.  For  these  reasons, 
FDA  has  concluded  that  the 
requirements  of  §  58.113(a)  should 
continue  to  apply  to  short-term  tests  as 
well  as  to  studies  other  than  short  term. 

As  discussed  in  paragraph  36  of  this 
preamble,  however,  FDA  has  decided  to 
allow  facilities  and  sponsors  the 
flexibility  to  determine  the  stability  of 
test  and  control  articles  either  before 
study  initiation  or  through  periodic 
analysis  of  each  batch  according  to 
established  standard  operating 
procedures.  The  agency  believes  that  it 
is  appropriate  to  allow  similar  flexibility 
with  respect  to  determining  the  stability 
of  mixtures  of  articles  with  carriers.  For 
this  reason,  on  its  own  initiative,  FDA 
has  revised  §  58.113(a)(2)  to  allow 
determination  of  the  stability  of  test  and 
control  articles  in  the  mixture  either 
before  study  initiation  or  through 
periodic  analysis  of  the  mixture 
according  to  established  standard 
operating  procedures. 

40.  One  comment  recommended  that 
FDA  delete  S  58.113(a)(1).  alleging  that 
periodic  determinations  of  the  lest  or 
control  article  in  mixtures  is  routine  and 
provisions  respecting  such 


determination  would  more  appropriately 
be  included  in  §  58.35(b)(3). 

The  comment  misconlrues  the 
function  of  the  QAU  (see  especially 
paragraphs  12  and  18  of  this  preamble). 
Current  §  58.35(b)(3).  as  well  as 
§  58.35(b)(3)  as  revised  by  this  final  rule 
assigns  responsibility  for  periodic 
inspection  of  laboratory  operations  to 
the  QAU.  The  QAU  does  not,  indeed, 
under  §  58.35(a).  the  QAU  may  not 
conduct  any  portion  of  a  study.  Rather. 
it  is  responsible  for  assuring  that  a  study 
is  conducted  according  to  the  protocol, 
the  standard  operating  procedures,  and 
the  GLP  regulations. 

Protocol 

41.  A  comment  urged  the  agency  to 
delete  the  provision  in  current 

§  58.120(al(14)  (final  §  58.120[a)(10i)  that 
requires  that  the  protocol  for  each  study 
identify  the  records  for  the  study  to  be 
maintained.  The  comment  argued  that 
the  requirement  in  renumbered 
§  58.120(a)(10)  IS  redundant  to  the  same 
requirements  in  §§  5e.33(f),  58.190(d), 
and  58.195(b). 

FDA  recognizes  that  §§  58.33(0. 
58.190(a).  and  58.195(b)  address  records 
that  the  GLP  regulations  require  a 
testing  facility  to  retain  in  all  events.  As 
the  authorized  master  plan  for  a  study, 
however,  the  protocol  should  identify  all 
records  of  the  study  to  be  maintained  by 
the  testing  facility  to  inform  all  study 
participants  fully  of  recordkeeping 
obligations.  The  agency  believes  that 
inclusion  of  this  information  in  the 
protocol  is  essential  to  ensure  adequate 
documentation  of  the  conduct  of  the 
Study. 

For  these  reasons,  FDA  declines  to 
remove  §  58.120(a)(l0)  from  the  GLP 
regulations. 

42.  One  comment  recommended  that 
FDA  delete  the  provision  in  current 

§  58,120(a)(16)  (final  §  58.120(a)(12))  that 
requires  that  the  protocol  for  each  study 
include  a  statement  of  the  proposed 
statistical  methods  to  be  used  in  the 
study.  The  comment  argued  that  a 
determination  of  the  statistical  methods 
used  to  evaluate  data  can,  in  many 
cases,  be  made  only  after  data  have 
been  reviewed. 

FDA  recognizes  that  circumstances 
occasionally  require  a  testing  faciUty  to 
modify  the  proposed  statistical  methods 
for  analysis  of  the  data  in  a  given  study. 
Good  scientific  practice,  however. 
requires  consideration  of  the  statistical 
analysis  of  a  study  as  part  of  the  design 
of  the  study  to  assess  whether  the 
objectives  of  the  study  can  be  met.  FDA 
concludes  that  the  requirement  is 
appropriate. 


Conduct  of  a  Nonclinical  Laboratory 

Study 

43.  Section  58.130(c)  provides  that 
materials  derived  from  a  test  system  for 
examination  or  analysis  (specimens)  are 
to  be  identified  by  test  system,  study, 
nature,  and  the  date  of  collection,  and 
requires  that  such  identification  is  to  be 
located  on  the  specimen  container  or  is 
to  accompany  the  specimen  in  a  manner 
that  precludes  error  in  the  recording  and 
storage  of  data.  Five  comments  argued 
that  the  requirements  under  §  58.130(c) 
for  specimen  identification  are  overly 
restrictive  and  suggested  that 
management  should  be  responsible  for 
determining  methods  for  identifying 
specimens. 

The  identification  requirements 
specified  in  §  58.130(c)  are  designed  to 
preclude  error  during  the  conduct  of  a 
nonclinical  laboratory  study.  FDA  has 
reviewed  the  requirements  and  has 
concluded  that  the  identifying 
information  specified  in  the  regulation  is 
the  minimum  information  needed  to 
distinguish  each  specimen  from  all 
others  that  have  been  collected  in  the 
facility  thereby  protecting  against 
mixups  and  permitting  orderly  storage  of 
specimens.  Such  information  also  shows 
whether  the  data  collected  on  each 
specimen  are  assigned  to  the  correct 
component  of  the  test  system. 

FDA  has  always  provided  flexibility 
in  the  methods  to  be  used  for  identifying 
the  specimens  in  that  the  idpntifying 
information  can  be  encoded  through,  for 
example,  the  use  of  accession  numbers 
affixed  to  the  specimen  with  the 
numbers  decoded  in  accompanying 
information  (see,  e.g..  paragraph  205  of 
the  preamble  to  the  final  rule  (43  FR 
60008)).  The  agency  believes  that  the 
requirements  with  respect  to  specimen 
identification  are  the  minimum 
requirements  necessary  to  prevent 
mixup  of  specimens  or  lost  specimen 
identity. 

44  Two  comments  disagreed  with 
FDA's  proposal  to  revise  §  58  130(dJ. 
which  currently  requires  that  records  of 
gross  findings  for  a  specimen  from 
postmortem  (necropsy)  observations 
shall,  in  all  cases,  be  provided  to  a 
pathologist  during  study  of  the 
specimen.  The  proposed  revision 
provides  only  that  such  records 
"should"  be  made  available  to  the 
pathologist.  Four  comments  supported 
the  proposed  change  on  the  ground  that 
the  resulting  flexibility  allows 
"blinding"  of  the  pathologist.  One 
comment  suggested  that  §  58.130(d|  be 
deleted  in  its  entirety  or.  alternatively, 
modified  by  specifying  that  the  records 
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are  to  be  provided  to  the  pathologist  "if 
required  bv  the  protocol." 

FDA  estabhshed  §  58.130(d)  in  the 
belief  that  the  provision  would  increase 
the  pathologist's  ability  to  describe 
correctly  microscopic  findings  and  to 
relate  such  findings  properly  with  the 
gross  postmortem  observations  (41  FR 
51214).  FDA  continues  to  believe  that  for 
most  studies  it  is  important  for  the 
pathologist  to  have  available  the  records 
of  gross  findings  when  examining  a 
specimen  histopathologically.  The 
agency  recognizes,  however,  that  for 
certain  nonclinical  laboratory  studies  it 
may  be  appropriate  for  pathologists  to 
evaluate  the  histopathological 
specimens  without  being  informed  of  the 
necropsy  findings.  The  change  made  in 
the  regulation  will  permit  the  study 
director,  in  concert  with  management,  to 
determine  the  need  for  "blinding"  in 
relation  to  the  specific  objectives  of  the 
study. 

FDA  advises  that  it  continues  to 
believe  that  for  most  studies  it  is  a 
preferred  practice  not  to  use  "blinding" 
in  histopathological  evaluation.  For  this 
reason,  the  agency  is  not  deleting 
§  58.130(dl  as  suggested  by  one 
comment.  The  alternative  phrase  "if 
required  by  the  protocol"  suggested  by 
the  comment  would  serve  the  same 
purpose  as  the  modification  proposed  by 
the  agency.  Therefore,  the  agency  is 
adopting  §  58.130(d)  as  proposed. 

45.  One  comment  on  §  58.130(e) 
requested  that  FDA  clarify  the  meaning 
of  the  term  "automated  data  collection 
systems."  stating  that  it  is  unclear 
whether  §  58.130(6)  applies  to  tabulation 
of  source  data  from  "hard"  copy  by 
automated  systems. 

As  discussed  in  paragraph  7a.  of  this 
preamble,  hand-recorded  data  collected 
during  a  study  are  "raw  data."  The 
subsequent  entry  of  these  hand- 
recorded  data  into  a  computer  system, 
for  example,  by  data  processing  clerks 
or  through  the  use  of  optical  readers, 
does  not  alter  the  status  of  the  hand- 
recorded  data  as  "raw  data."  The 
processing  of  these  data  by  the 
computer,  e.g.,  tabulation,  is  not  "direct 
data  input"  and  is,  therefore,  not 
encompassed  by  the  requirements  of 
§  58.130(e). 

Reporting  of  Nonclinical  Laboratory 
Study  Results 

46.  Section  58.185(a)  requires  that  a 

final  report  be  prepared  for  each 
nonclinical  laboratory  study  conducted 
and  specifies  the  minimum  information 
that  shall  be  included  in  a  final  report. 
One  comment  urged  that  §  58.185(a) 
should  be  modified  to  require  final 
reports  to  include  the  specified 
information  only  "where  appropriate"  to 


make  the  requirements  respecting  final 
reports  consistent  with  FDA's  proposal 
to  change  §  58,120(a)  respecting 
protocols.  Alternatively,  the  comment 
urged  that,  at  the  least,  §  58.185(a)(8). 
which  requires  that  any  final  report 
shall  include  a  description  of  the  dosage, 
dosage  regimen,  route  of  administration, 
and  duration,  should  be  so  modified. 
The  comment  argued  that  some  of  the 
information  required  under  this 
paragraph  is  not  applicable  to  certain 
studies  involving  medical  devices, 

FDA  proposed  to  change  §  58,120(a)  in 
recognition  of  the  fact  that  certain  of  the 
enumerated  items  are  not  necessary  for 
the  protocols  for  all  studies.  FDA  has 
carefully  reviewed  each  of  the  items 
listed  in  §  58.185(a)  and  has  concluded 
that  the  information  required  by  this 
section  to  be  included  in  a  final  report 
for  a  nonclinical  laboratory  study  is 
necessary  to  evaluate  any  such  study, 
FDA  notes  that  §  58,185  currently  allows 
certain  appropriate  flexibilities  where 
specified  information  is  determined  by 
the  laboratory  not  to  be  relevant  to  a 
study.  For  example,  §  58.185(a)(4) 
provides  that  test  and  control  articles 
may  be  identified  by  "other  appropriate 
characteristics"  and  §  58.185(a)(7) 
includes  the  term  "where  applicable," 
The  agency  believes  that  the 
information  required  by  §  58.185(a)(8)  is 
applicable  to  studies  involving  medical 
devices.  For  example,  "dosage"  and 
"dosage  regimen"  for  devices  may  be 
expressed  in  units  used  per  animal  at  a 
designated  frequency  of  use.  "Route  of 
administration"  may  describe  the  means 
by  which  the  device  is  used  in  relation 
to  the  animal.  "Duration"  would  pertain 
to  the  period  of  time  the  device  was 
tested  in  the  animal.  These  clarifications 
should  permit  nonclinical  laboratory 
studies  on  medical  devices  to  be 
reported  properly. 

47.  Section  58.i85(a)(10)  requires  that 
each  final  report  of  a  nonclinical 
laboratory  study  include  the  name  of  the 
study  director,  the  names  of  other 
scientists  or  professionals,  and  the 
names  of  all  supervisory  personnel 
involved  in  the  study.  One  comment 
recommended  that  FDA  revise 
§  58.185(a)(10)  to  require  identification 
only  of  the  study  director  and  of  the 
principal  scientists  involved  in  the 
study. 

FDA  disagrees  with  this  suggestion. 
Supervisors  play  an  important  role  in 
the  data  collection  process.  They 
supervise  those  who  perform  the 
procedures,  may  recommend  or  actually 
provide  training,  and  assure  that  data 
collection  is  carried  out  in  accordance 
with  the  protocol,  the  standard 
operating  procedures,  and  the  GLP 
regulations.  The  names  of  all  scientists. 


professionals,  and  supervisors  are 
needed  to  assure  the  accountability  of 
all  of  those  individuals  responsible  for 
the  integrity  of  the  study.  The  comment 
did  not  provide  any  data  or  information 
to  support  its  recommendation  to  revise 
§  58.185(a)(10)  and  the  agency  concludes 
that  it  should  retain  the  current 
requirement. 

48a.  Section  58.1B5(a)(12)  requires  that 
the  final  report  of  a  nonclinical 
laboratory  study  include  the  signed  and 
dated  reports  of  each  of  the  individual 
scientists  or  other  professionals  who 
were  involved  in  the  study.  Two 
comments  recommended  that  FDA 
revise  §  58.185(a)(12)  to  allow  for 
combined  reports  signed  by  the 
principal  scientists.  According  to  the 
comments,  allowing  for  such  combined 
reports  would  be  consistent  with  the 
Organization  for  Economic  Cooperation 
and  Development  principles  of  GLP. 
The  agency  does  not  believe  that  a 
combined  report  from  scientists  of 
different  disciplines  would  be 
appropriate.  Each  individual  scientist 
involved  in  a  study  has  to  be 
accountable  for  reporting  data, 
information,  and  views  within  his  or  her 
designated  area  of  responsibility. 
Reports  which  combine  the  data, 
information,  and  views  of  more  than  one 
such  person  would  obscure  the 
individual's  accountability  for  accurate 
reporting.  Furthermore,  FDA  believes 
that  the  comment  has  misinterpreted  the 
standard  that  the  Organization  for 
Economic  Cooperation  and 
Development  established  respecting 
reports  of  persons  involved  in  a 
nonclinical  laboratory  study.  Chapter  2, 
section  2.3  (Ref.  1.  p.  36)  of  the 
Organization  for  Economic  Cooperation 
and  Development  document  provides 
that  "if  reports  of  principal  scientists 
from  co-operating  disciplines  are 
included  in  the  final  report,  they  should 
sign  and  date  them."  It  provides  further 
that  the  final  report  should  contain  the 
"names  of  other  principal  personnel 
having  contributed  reports  to  the  final 
report."  These  provisions  do  not  imply 
that  combined  reports  would  be 
appropriate.  Rather,  they  support  the 
need  for  individual  accountability.  The 
Organization  for  Economic  Cooperation 
and  Development  provisions  are  entirely 
consistent  with  the  provisions  of 
§  58.185(a)(12). 

48b.  On  its  own  initiative.  FDA  is 
amending  §  58.185(b)  to  provide  that  the 
final  report  shall  contain  the  dated 
signature  of  the  study  director  to 
conform  the  provision  to  the  definition 
of  "study  completion  date"  being  added 
by  this  final  rule  ^see  paragraph  6  of  this 
preamble). 
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Storage  and  Retrieval  of  Records  and 
Data 

49.  FDA  proposed  to  revise  §  58.190(d) 
lo  allow  wet  specimens  and  specimens 
from  mutagenicity  tests  to  be  discarded 
after  evaluation  and  recordmg.  The 
agency's  proposal  was  supported  by 
several  comments.  One  comment, 
however,  requested  that  the  agency 
clarify  the  meaning  of  "mutagenicity 
tests"  as  the  term  is  used  in  §  58.190fa). 
The  comment  asked  whether,  for 
example,  in  vitro  cell  transformation  is 
interpreted  to  be  a  mutagenicity  test 
under  this  provision. 

FDA  advises  that,  for  the  purpose  of 
§  58.190(a),  the  agency  considers 
mutagenicity  tests  to  be  those  tests 
designed  to  assess  the  capacity  of  a  test 
or  control  article  to  induce  heritable 
changes  in  a  test  system.  Accordingly. 
FDA  considers  in  vitro  cell 
transformation  to  be  a  mutagenicity  test 
as  the  term  is  used  m  the  GU" 
regulations. 

50.  One  comment  recommended  that 
FDA  further  revise  §  58.190(a)  to  assure 
that  the  regulation  makes  clear  that  final 
reports  must  be  retained. 

As  discussed  at  length  in  the 
preamble  to  the  proposal  (49  FR  43534), 
FDA  intended  to  exclude  from  the 
retention  requirements  of  the  GLP 
regulations  specimens  that  are  relatively 
fragile  or  contribute  only  in  a  minor  way 
to  safety  evaluation.  FDA  did  not  intend 
to  change  the  current  requirement  that 
final  reports  of  any  nonclinical 
laboratory  study  are  to  be  retained  in 
accordance  with  §  58.195.  To  preclude 
any  possible  confusion  regarding  the 
requirement  that  final  reports  must  be 
retained,  FDA  is  rewording  §  58.190(a) 
to  read  "all  raw  data,  documentation. 
protocols,  final  reports,  and  specimens 
(except  those  specimens  obtained  from 
mutagenicity  tests  and  wet  specimens  of 
blood,  urine,  feces,  and  biological  fluids) 
generated  as  a  result  of  a  nonclinical 
laboratory  study  shall  be  retained." 

Retention  of  Records 

51.  FDA  proposed  to  delete  from 
current  §  58.195(c)  the  listed  examples  of 
materials  that  the  agency  believes  need 
to  be  retained  only  so  long  as  the  quality 
of  the  preparation  affords  evaluation. 
One  comment  noted  that  §  58.195(c) 
should  be  further  revised  to  delete  wet 
specimens  to  be  consistent  with  the 
proposed  revisions  in  §  58.190(a)  (see 
paragraph  50  of  this  preamble). 

FDA  agrees  with  the  comment  and  in 
this  final  rule  is  conforming  §  58.195(c) 
to  revised  §  58.190(a).  In  pertinent  part. 
§  58.195(c)  now  reads  "Wet  specimens 
(except  those  specimens  obtained  from 
mutagenicity  tests  and  wet  specimens  of 


blood,  urine,  feces,  and  biological 
fluids),  samples  of  test  or  control 
articles,  and  specially  prepared 
material  *  *  *." 

52.  Two  comments  suggested  that 
FDA  should  specifically  provide  in  new 
§  58.195(g)  that  records  to  be  retained 
under  the  GLP  regulations  may  be 
retained  as  magnetic  media. 

Section  58.195(g),  which  is  being 
added  to  Part  58  by  this  final  rule, 
provides  that  records  respecting  a 
nonclinical  laboratory  study  may  be 
retained  as  original  records  or  as  true 
copies  such  as  photocopies,  microfilm, 
microfiche,  or  other  accurate 
reproductions  of  the  original  records. 
Magnetic  media  could  qualify  as  either 
"original  records"  or  "accurate 
reproductions  nf  the  original  records." 
This  conclusion  is  consistent  with 
§  58.3(k),  which  includes  "magnetic 
media"  within  the  meaning  of  "raw 
data,"  Consequently,  the  agency  does 
not  believe  that  it  is  necessa-i-y  to  change 
new  §  58.195(g)  in  order  to  achieve  the 
result  desired  by  the  comments. 

Reference 

The  following  reference  has  been 
placed  on  display  in  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration.  Rm.  4-62,  5600 
Fishers  Lane.  Rockville.  MD  20857,  and 
may  be  seen  in  that  office  between  9 
a.m.  and  4  p.m..  Monday  through  Friday. 

1.  "Good  Laboratory  Practice  in  the  Testing 
of  Chemicals,"  Organization  for  Economic 
Cooperation  and  Development  Publications, 

Pans,  France,  1982. 

Economic  Assessment 

As  announced  in  the  proposal,  FDA 

has  examined  the  economic 
consequences  of  this  final  rule  in 
accordance  with  Executive  Order  12291 
and  the  Regulatory  Flexibility  Act  (Pub, 
L.  96-354).  At  that  time,  the  agency 
concluded  that  the  changes  would  not 
constitute  a  major  rule  as  defined  in  the 
Order  and  that  no  regulatory  flexibility 
analysis  would  be  required.  The  agency 
also  certified  that  the  revisions  would 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
agency  has  not  received  any  new 
information  or  comments  that  would 
alter  its  previous  determination. 

Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)il0)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 


Paperwork  Reduction  .^ct  of  1980 

Sections  58.35(b)  (1),  (3).  and  (6), 
58.63(b).  58.90(c).  58.105(a),  58.120(a), 
58.130(e],  and  58.190  (a)  and  (e)  of  this 
fiaal  rule  contain  collection  of 
information  requirements.  FDA 
submitted  a  copy  of  the  proposed  rule 
containing  the  same  requirements  to  the 
Office  of  Management  and  Budget 
(0MB).  These  collection  of  information 
requirements  were  approved  under 
OMB  Control  No.  0910-0203. 

List  of  Subjects  in  21  CFR  Part  58 

Laboratories. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under  21 
CFR  5.11,  Part  58  is  amended  as  follows: 

PART  58— GOOD  LABORATORY 
PRACTICE  FOR  NONCLINICAL 
LABORATORY  STUDIES 

1.  The  authority  citation  for  21  CFR 
Part  58  is  revised  to  read  as  follows: 

Authority:  Sees.  306.  402(a).  406.  408.  409. 
502.  503,  505,  506,  507,  510,  512-516,  518-520, 
701(a),  706,  801.  Pub.  L.  717.  52  Stat.  1045-1046 
as  amended.  1049-1053  as  amended.  1055. 
1058  as  amended.  55  Stat.  851  as  amended.  59 
Slat.  463  as  amended.  68  Stat.  511-517  as 
amended.  72  Stat.  1785-1788  as  amended.  76 
Stat.  794  as  amended.  82  Slat  343-351.  90 
Stat.  539-574  (21  U.S.C.  336.  342(a),  346.  346a, 
348,  352,  353,  355.  356.  357.  360.  360b-360f. 
300f.  360h-360j.  371(a).  376.  381);  sees.  215. 
351.  354-360F.  Pub.  L  410.  58  Slat.  690,  702  as 
amended,  82  Stat.  1173-1186  as  amended  (42 
use.  216.  262.  263b-263n):  21  CFR  5.11. 

2.  In  §  58.1  by  designating  the  existing 
text  as  paragraph  (a)  and  adding  new 
paragraph  (b),  to  read  as  follows: 

§  58.1    Scope. 

*  •         •         •         * 

(b)  References  in  this  part  to 
regulatory  sections  of  the  Code  of 
Federal  Regulations  are  to  Chapter  I  of 
Title  21,  unless  otherwise  noted. 

3.  In  §  58.3  by  removing  the  phrase  "of 
this  chapter"  wherever  it  appears:  by 
revising  paragraphs  (c).  (d).  and  (e)(81; 
by  removing  and  reserving  paragraph 
(e)(12):  by  replacing  "in  section  513  of 
the  act"  with  "in  Part  860  '  in  paragraph 
(e)(17);  by  replacing  "section  514  of  the 
act"  with  "in  Part  861"  in  paragraph 
(e)(18);  and  by  adding  new  paragraphs 
(o)  and  (p),  to  read  as  follows: 

§  58.3    Deflnrtlons. 

•  «         «         «         * 

(c)  "Control  article"  means  any  food 
additive,  color  additive,  drug,  biological 
product,  electronic  product,  medical 
device  for  human  use,  or  any  article 
other  than  a  test  article,  feed,  or  water 
that  is  administered  to  the  test  system  in 
the  course  of  a  nonclinical  laboratory 
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study  for  the  purpose  of  establishing  a 
basis  for  compiirison  with  the  test 
article. 

(d)  "Nonclinical  laboratory  study" 
means  in  vivo  or  in  vitro  experiments  in 
which  test  articles  are  studied 
prospectively  in  test  systems  under 
laboratory  conditions  to  determine  their 
safety.  The  term  does  not  include 
studies  utilizing  human  subjects  or 
clinical  studies  or  field  trials  in  animals. 
The  term  does  not  include  basic 
exploratory  studies  carried  out  to 
determine  whether  a  test  article  has  any 
potential  utility  or  to  determine  physical 
or  chemical  characteristics  of  a  test 
article. 

(el*   •   * 

(8)  Data  and  information  about  a 
substance  submitted  as  part  of  the 
procedures  for  establishing  a  tolerance 
for  unavoidable  contaminants  in  food 
and  food-packaging  materials,  described 
m  Parts  109  and  509. 

«  *  •  *  • 

(12)  [Reserved] 

•  •  *  *  * 

(o)  "Study  initiation  date"  means  the 
date  the  protocol  is  signed  by  the  study 
director. 

(p)  "Study  completion  date"  means 
the  date  the  final  report  is  signed  by  the 
study  director. 

4.  In  §  58.31  by  revising  paragraph  [b), 
to  read  as  follows: 

§  58.31    Testing  facility  management. 

■  •  •  •  * 

(b)  Replace  the  study  director 
promptly  if  it  becomes  necessary  to  do 
so  during  the  conduct  of  a  study. 

•         »         *         •         • 

5.  In  §  58.35  by  removing  paragraph 
(e),  by  revising  paragraphs  (a)  and  (b) 
introductory  text.  (1)  and  (3),  and  by 
adding  an  0MB  number  at  the  end  of  the 
section  to  read  as  follows: 

§  58.35    Quality  assurance  unit. 

(a)  A  testing  facility  shall  have  a 
quality  assurance  unit  which  shall  be 
responsible  for  monitoring  each  study  to 
assure  management  that  the  facilities, 
equipment,  personnel,  methods, 
practices,  records,  and  controls  are  in 
conformance  with  the  regulations  in  this 
part.  For  any  given  study,  the  quality 
assurance  unit  shall  be  entirely  separate 
from  and  independent  of  the  personnel 
engaged  in  the  direction  and  conduct  of 
that  study 

(b)  The  quality  assurance  unit  shall: 
(1)  Maintain  a  copy  of  a  master  schedule 
sheet  of  all  nonclinical  laboratory 
studies  conducted  at  the  testing  facility 
indexed  by  test  article  and  containing 
the  test  system,  nature  of  study,  date 
studv  was  initiated,  current  status  of 


each  study,  identity  of  the  sponsor,  and 
name  of  the  study  director. 

***** 

(3)  Inspect  each  nonclinical  laboratory 
study  at  intervals  adequate  to  assure  the 
integrity  of  the  study  and  maintain 
written  and  properly  signed  records  of 
each  periodic  inspection  showing  the 
date  of  the  inspection,  the  study 
inspected,  the  phase  or  segment  of  the 
study  inspected,  the  person  performing 
the  inspection,  findings  and  problems, 
action  recommended  and  taken  to 
resolve  existing  problems,  and  any 
scheduled  date  for  reinspection.  Any 
problems  found  during  the  course  of  an 
inspection  which  are  likely  to  affect 
study  integrity  shall  be  brought  to  the 
attention  of  the  study  director  and 
management  immediately. 
***** 

(Collection  of  information  requirements 
approved  by  the  Office  of  Management  and 
Budget  under  number  0910-0203.) 

6.  By  revising  §  58.41,  to  read  as 
follows: 

§  58.41    Gensral. 

Each  testing  facility  shall  be  of 
suitable  size  and  construction  to 
facilitate  the  proper  conduct  of 
nonclinical  laboratory  studies.  It  shall 
be  designed  so  that  there  is  a  degree  of 
separation  that  will  prevent  any 
function  or  activity  from  having  an 
adverse  effect  on  the  study, 

7.  In  §  58.43  by  removing  paragraph 
(e)  and  by  revising  the  first  sentence  of 
paragraph  (c)  to  read  as  follows: 

§  58.43    Animal  care  facilities. 

***** 

(c)  Separate  areas  shall  be  provided, 
as  appropriate,  for  the  diagnosis, 
treatment,  and  control  of  laboratory 
animal  diseases.  *  *  * 

***** 

8.  In  §  58.45  by  revising  the  last 
sentence,  to  read  as  follows: 

§  58.45    Animal  supply  facilities. 

*  *  *  Perishable  supplies  shall  be 
preserved  by  appropriate  means. 

9.  By  revising  §  58.49,  to  read  as 
follows: 

§  58.49    Laboratory  operation  areas. 

Separate  laboratory  space  shall  be 
provided,  as  needed,  for  the 
performance  of  the  routine  and 
specialized  procedures  required  by 
nonclinical  laboratory  studies. 

§58.53    [Removed] 

10.  By  removing  §  58.53 
Administrative  and  personnel  facilities. 

11.  By  revising  §  58.61,  to  read  as 
follows: 


§  58.61     Equipment  design. 

Equipment  used  in  the  generation, 
measurement,  or  assessment  of  data  and 
equipment  used  for  facility 
environmental  control  shall  be  of 
appropriate  design  and  adequate 
capacity  to  function  according  to  the 
protocol  and  shall  be  suitably  located 
for  operation,  inspection,  cleaning,  and 
maintenance. 

12.  In  §  58.63  by  revising  paragraph  (b) 
and  by  adding  an  O.MB  numbert  at  the 
end  of  the  section,  to  read  as  follows: 

§  58.63    Maintenance  and  calibration  of 
equipment. 

*  «  *  *  * 

(b)  The  written  standard  operating 
procedures  required  under  §  58.81(b)(ll) 
shall  set  forth  in  sufficient  detail  the 
methods,  materials,  and  schedules  to  be 
used  in  the  routine  inspection,  cleaning, 
maintenance,  testing,  calibration,  and/or 
standardization  of  equipment,  and  shall 
specify,  when  appropriate,  remedial 
action  to  be  taken  in  the  event  of  failure 
or  malfunction  of  equipment.  The 
written  standard  operating  procedures 
shall  designate  the  person  responsible 
for  the  performance  of  each  operation. 

*         •         *         «         * 

(Collection  of  information  requirements 
approved  by  the  Office  of  Management  and 
Budget  under  number  0910-0203.) 

13.  In  §  58.81  by  revising  the  first 
sentence  of  paragraph  (c),  to  read  as 
follows:  j 

§  58.81    Standard  operating  procedures. 

*  «  *  «  * 

(c)  Each  laboratory  area  shall  have 
immediately  available  laboratoiy 
manuals  and  standard  operating 
procedures  relative  to  the  laboratory 
procedures  being  performed.  *  *  • 
***** 

14.  In  §  58.90  by  revising  paiagraphs 
(b)  and  (c)  and  by  adding  an  OMB 
number  at  the  end  of  the  section,  to  read 
as  follows; 

§  58.90    Animal  care. 

***** 

(b)  All  newly  received  animals  from 
outside  sources  shall  be  isolated  and 
their  health  status  shall  be  evaluated  in 
accordance  with  acceptable  veterinary 
medical  practice. 

(c)  At  the  initiation  of  a  nonclinical 
laboratory  study,  animals  shall  be  free 
of  any  disease  or  condition  that  might 
interfere  with  the  purpose  or  conduct  of 
the  study.  If.  during  the  course  of  the 
study,  the  animals  contract  such  a 
disease  or  condition,  the  diseased 
animals  shall  be  isolated,  if  necessiry. 
These  animals  may  be  treated  for 
disease  or  signs  of  disease  provided  'hat 
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such  treatment  does  not  interfere  with 
the  study.  The  diagnosis,  authorizations 
of  treatment,  description  of  treatment, 
and  each  date  of  treatment  shall  be 
documented  and  shall  be  retained. 
***** 

(Collection  of  information  requirements 
approved  by  the  Office  of  Management  and 
Budget  under  number  0910-0203) 

15.  In  §  58.105  by  revising  the  first 
sentence  of  paragraph  (a),  by  revising 
paragraph  (b),  and  by  adding  an  0MB 
number  at  the  end  of  the  section,  to  read 
as  follows: 

§58.105    Test  and  control  article 
characterization. 

(a)  The  identity,  strength,  purity,  and 
composition  or  other  characteristics 
which  will  appropriately  define  the  test 
or  control  article  shall  be  determined  for 
each  batch  and  shall  be 
documented.  *  *   * 

(b)  The  stability  of  each  test  or  control 
article  shall  be  determined  by  the 
testing  facility  or  by  the  sponsor  either: 
(1)  Before  study  initiation,  or  (2) 
concomitantly  according  to  written 
standard  operating  procedures,  which 
provide  for  periodic  analysis  of  each 
batch. 

*         *         •         •         • 

(Collection  of  information  requirements 
approved  by  the  Office  of  Management  and 
Budget  under  number  0910-0203.) 

16.  In  §  58.113  by  revising  paragraph 
(a)(2),  to  read  as  follows: 

§  58.1 13    Mixtures  of  articles  with  carriers. 

(a)  *   •    • 

(2)  To  determine  the  stability  of  the 
test  and  control  articles  in  the  mixture 
as  required  by  the  conditions  of  the 
study  either  (i)  before  study  initiation,  or 
(ii)  concomitantly  according  to  written 
standard  operating  procedures  which 
provide  for  periodic  analysis  of  the  test 
and  control  articles  in  the  mixture. 
***** 

17.  In  §  58.120  by  revising  paragraph 
(a)  and  by  adding  an  OiMB  number  at 
the  end  of  the  section,  to  read  as 
follows: 

§58.120    Protocol 

(a)  Each  study  shall  have  an  approved 
written  protocol  that  clearly  indicates 
the  objectives  and  all  methods  for  the 
conduct  of  the  study.  The  protocol  shall 
contain,  as  applicable,  the  following 
information: 

(1)  A  descriptive  title  and  statement  of 
the  purpose  of  the  study. 

(2)  Identification  of  the  test  and 
control  articles  by  name,  chemical 
abstract  number,  or  code  number. 

(3)  The  name  of  the  sponsor  and  the 
name  and  address  of  the  testing  facility 
at  which  the  study  is  being  conducted. 


(4)  The  number,  body  weight  range, 
sex,  source  of  supply,  species,  strain, 
substrain,  and  age  of  the  test  system. 

(5)  The  procedure  for  identification  of 
the  test  system. 

(6)  A  description  of  the  experimental 
design,  including  the  methods  for  the 
control  of  bias. 

(7)  A  description  and/or  identification 
of  the  diet  used  in  the  study  as  well  as 
solvents,  emulsifiers.  and/or  other 
materials  used  to  solubilize  or  suspend 
the  test  or  control  articles  before  mixing 
with  the  carrier.  The  description  shall 
include  specifications  for  acceptable 
levels  of  contaminants  that  are 
reasonably  expected  to  be  present  in  the 
dietary  materials  and  are  known  to  be 
capable  of  interfering  with  the  purpose 
or  conduct  of  the  study  if  present  at 
levels  greater  than  established  by  the 
specifications. 

(8)  Each  dosage  level,  expressed  in 
milligrams  per  kilogram  of  body  weight 
or  other  appropriate  units,  of  the  test  or 
control  article  to  be  administered  and 
the  method  and  frequency  of 
administration. 

(9)  The  type  and  frequency  of  tests, 
analyses,  and  measurements  to  be 
made. 

(10)  The  records  to  be  maintained. 

(11)  The  date  of  approval  of  the 
protocol  by  the  sponsor  and  the  dated 
signature  of  the  study  director. 

(12)  A  statement  of  the  proposed 
statistical  methods  to  be  used. 

•         *         •         •         • 

(Collection  of  information  requirements 

approved  h>  the  Office  of  .Management  and 
Budget  under  number  09'10-0203.) 

18.  In  §  58.130  by  revising  paragraphs 

(d)  and  (e)  and  by  adding  an  0MB 
number  at  the  end  of  the  section,  to  read 
as  follows: 

§58.130    Conduct  of  a  nonclinical 
laboratory  study. 

*  •  •  •  • 

(d)  Records  of  gross  findings  for  a 
specimen  from  postmortem  observations 
should  be  available  to  a  pathologist 
when  examining  that  specimen 
histopathologically. 

(e)  All  data  generated  during  the 
conduct  of  a  nonclinical  laboratory 
study,  except  those  that  are  generated 
by  automated  data  collection  systems, 
shall  be  recorded  directly,  promptly,  and 
legibly  in  ink.  .All  data  entries  shall  be 
dated  on  the  date  of  entry  and  signed  or 
initialed  by  the  person  entering  the  data. 
Any  change  in  entnes  shall  be  made  so 
as  not  to  obscure  the  onginal  entry, 
shall  indicate  the  reason  for  such 
change,  and  shall  be  dated  and  signed 
or  identified  at  the  time  of  the  change.  In 
automated  data  collection  systems,  the 
individual  responsible  for  direct  data 


input  shall  be  identified  at  the  tine  of 
data  input.  Any  change  in  automated 
data  entries  shall  be  made  so  as  not  to 
obscure  the  original  entry,  shall  indicate 
the  reason  for  change,  shall  be  dated, 
and  the  responsible  individual  shall  be 
identified. 

(Collection  of  information  requirements 
approved  by  the  Ofnce  of  Management  and 
Budget  under  number  0910-0203  ) 

19.  In  I  58.185  by  revising  paragraph 
(b).  to  read  as  follow-s: 

§  58.185     Reporting  of  nonclinical 
laboratory  study  results. 

(b)  The  final  report  shall  be  signed 
and  dated  by  the  study  director. 

20.  In  §  58.190  by  revising  paragraphs 
(a)  and  (e)  and  by  adding  an  OMB 
number  at  the  end  of  the  section,  to  read 
as  follows: 

§  58.190     Storage  and  retrieval  of  records 
and  data. 

(a)  All  raw  data,  documentation, 
protocols,  final  reports,  and  specimens 
(except  those  specimens  obtained  from 
mutagenicity  tests  and  wet  specimens  of 
blood,  urine,  feces,  and  biological  fluids) 
generated  as  a  result  of  a  nonclinical 
laboratory  study  shall  be  retained. 
***** 

(e)  Material  retained  or  referred  to  in 
the  archives  shall  be  indexed  to  permit 
expedient  retrieval. 

(Collection  of  information  requirements 
approved  by  the  Office  of  Management  and 
Budget  under  number  0910-0203.) 

21.  In  §  58.195  by  revising  paragraph 
(c),  redesignating  paragraph  |g)  as 
paragraph  (h),  and  adding  new 
paragraph  (g),  to  read  as  follows: 

§58.195    Retention  of  records. 

(c)  Wet  specimens  (except  those 

specimens  obtained  from  mutagenicity 
tests  and  wet  specimens  of  blood,  urine, 
feces,  and  biological  fluids),  samples  of 
test  or  control  articles,  and  specially 
prepared  material,  which  are  relatively 
fragile  and  differ  markedly  in  stability 
and  quality  during  storage,  shall  be 
retained  only  as  long  as  the  quality  of 
the  preparation  affords  evaluation.  In  no 
case  shall  retention  be  required  for 
longer  periods  than  those  set  forth  in 
paragraphs  (a)  and  (b)  of  this  section. 

*  •  •  •  • 

(g)  Records  required  by  this  part  may 
be  retained  either  as  original  records  or 
as  true  copies  such  as  photocopies, 
microfilm,  microfiche,  or  other  accurate 
reproductions  of  the  original  records. 
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§58.204     I  Amended! 

22.  In  §  58,204     \otjce  of  and 
(Opportunity  for  hearing  on  proposed 
disqualification  in  paragraph  fbl  b\ 
removing  "of  this  chao'"''.  " 

§58.213     [Amended] 

23.  In  §  58.213     Public  disclosure  of 
ir'drmation  regarding  disqualification 
in  paragraph  (b)  by  removing  "of  this 
chapter." 

§58.219    (Amendedl 

24.  In  §  58.219    Reinstatement  of  a 
disqualified  testing  facility  by  removing 

"of  this  chapter." 

Frank  E.  Young. 

Commissioner  of  Food  and  Drugs. 
Otis  R.  Bowen, 

Secretary  pf  Health  and  Human  Services. 

Dd'fd   .-Xuaust  10.  1987. 
[FR  Doc,  8--2():r5  Filed  9-3-8:-:  8  4,t  am| 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Invitation  to  Comment  on  Design 
Issues  for  Release  of  Quality  Control 
Data  for  Unemployment  Insurance 
Program 

AGENCY:  Employment  and  Training 
Administration,  Labor. 
ACTION:  Notice  and  opportunity  to 
comment  on  issues  relating  to  release  of 
Quality  Control  data  for  the 
Unemployment  Insurance  program. 

summary:  The  Hnal  regulation  to 
establish  a  permanent  Quality  Control 
program  for  the  Federal-State 
Unemployment  Insurance  system  has 
been  issued.  Consistent  with  this 
regulation,  the  results  of  the  Quality 
Control  program  will  be  released  each 
year  using  a  standardized  format 
prescribed  by  the  Department.  States 
will  have  the  opportunity  to  release  this 
information  before  any  release  by  the 
Department. 

This  notice  sets  forth  design  issues 
and  requests  public  comment  on  issues 
relating  to  the  format,  method,  and 
timing  of  the  release. 
date:  Written  comments  must  be 
received  by  the  close  of  business  on 
Octobers.  1987. 

ADDRESS:  Subm.il  comments  to  Carolyn 
M.  Goldmg,  Director,  Unemployment 
Insurance  Service,  Employment  and 
Training  Administration,  U.S. 
Department  of  Labor,  Room  S-4231, 
Frances  Perkins  Building,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carolyn  .VI.  Golding.  Director, 
Unemployment  Insurance  Service, 
Employment  and  Training 
Administration,  U.S.  Department  of 
Labor.  Room  S-^231,  Frances  Perkins 
Building,  200  Constitution  Avenue,  NW.. 
Washington,  DC  20210.  Telephone  (202) 
535-0600  (this  is  not  a  toll  free  number). 
SUPPLEMENTARY  INFORMATION: 

Introduction 

The  final  Unemployment  Insurance 
(Ul)  Quality  Control  (QC)  regulation  will 
be  published  in  the  Federal  Register  on 
September  3.  1987  (52  FR  ). 
QC  is  a  requirement  for  all  States.  It  is 
being  implemented  incrementally  and 
initially  covers  intrastate  benefit 
payments  under  the  three  largest 
permanently  authorized  programs 
(Regular  UI,  including  Combined  Wage 
Claims;  and  the  Federally-funded 
programs  providing  Unemployment 
Compensation  for  Ex-servicemembers 


and  Federal  Employees).  The 
Department  of  Labor  (Department) 
intends  to  expand  QC  to  encompass 
other  major  aspects  of  the  UI  program 
such  as  benefit  denials,  tax  collection 
operations,  interstate  benefit  payments, 
and  extended  benefit  programs. 

The  QC  methodology  has  a  unique 
ability  to  assess  the  accuracy  of  UI 
operations.  It  is  thus  an  essential  tool  for 
State  managers  to  improve  their  UI 
programs,  and  from  the  standpoint  of 
their  use,  QC's  main  orientation  is 
toward  program  improvement. 

The  benefit  payment  portion  of  UI  QC 
was  launched  voluntarily  in  April  1986, 
after  an  intensive  public  policy  review 
which  established  or  confirmed  several 
fundamental  QC  design  principles.  One 
is  that  the  decision  to  make  a  program 
improvement  is  up  to  the  State;  States 
will  not  be  forced  or  given  incentives  to 
achieve  a  certain  error  rate.  Another  is 
that  QC  findings  will  be  released 
publicly,  to  enable  persons  and 
organizations  with  an  interest  in  the  UI 
programs  to  assess  how  well  each  State 
program  is  operating  and  to 
communicate  to  UI  management  their 
desires  for  changes  to  aspects  of  the 
program  they  judge  should  be  improved. 
Consequently,  §  602.21(g)  of  the  QC 
regulation  provides  that  each  State 
shall: 

Release  the  results  of  the  QC  program  at 
the  same  time  each  year,  providing  calendar 
year  results  using  a  standardized  format  to 
present  the  data  as  prescribed  by  the 
Department;  States  will  have  the  opportunity 
to  release  this  information  prior  to  any 
release  by  the  Department. 

Each  week,  the  QC  program 
systematically  selects  a  sample  of  cases. 
For  each  such  case,  which  "stands  for" 
thousands  of  noninvestigated  cases,  an 
extensive  amount  of  data  is  carefully 
verified  through  field  investigation.  QC 
assembles  data  identifying  the  claimant, 
the  nature  of  his  or  her  prior  job  and  job 
sought,  the  type  of  contacts  made  by  the 
UI  agency,  and  information  pertaining  to 
all  stages  of  the  claim  process  and  its 
validity,  such  as  earnings  in  the  base 
period,  reason  for  separation,  and 
availability  for  work.  On  the  basis  of 
this  information  and  the  investigation 
developing  it,  the  QC  staff  conclude 
whether  or  not  a  payment  was  proper.  If 
improper,  they  assess  the  dollar  value  of 
the  error,  why  it  occurred,  and  who 
(claimant,  employer,  agency)  was 
responsible.  Using  the  results  of  QC 
investigations  over  a  period  of  time,  the 
Unemployment  Insurance  Service  (UIS) 
and  each  State  can  determine  the 
proportion  of  both  cases  and  dollars 
paid  properly,  underpaid  and  overpaid. 
This  can  be  done  for  all  cases,  or  a 
selected  subgroup,  e.g.,  those  paid  in  a 
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single  local  office  or  region,  or  for  a 
given  claim  type.  The  extensive 
information  available  on  each  case 
enables  a  Slate's  payment  activities  to 
be  analyzed  from  a  variety  of 
viewpoints. 

The  public  release  of  QC  data  is 
intended  to  afford  all  interested 
parties — including  claimants  and  their 
advocates,  employers,  and  the  general 
public — a  balanced  and  objective 
summary  of  what  QC  shows  about  UI 
operations.  Only  in  this  way  can  it 
respond  to  the  public's  right  to  know 
how  well  a  tax-supported,  public 
program  is  operating.  Such  users  thus 
should  also  be  the  final  judge  of  the 
form,  content,  and  frequency  of  such 
reports.  The  Department  is  placing  this 
notice  in  the  Federal  Register  to  give  all 
such  potential  users  an  opportunity  to 
participate  in  the  development  of  the 
public  release. 

This  notice  poses  general  questions, 
the  responses  to  which  will  help  guide 
the  initial  development  of  proposed 
procedures  governing  the  public  release 
of  QC  data  on  benefit  payments.  A 
subsequent  Federal  Register  notice  will 
offer  these  procedures  for  review  and 
comment.  Based  on  comments  received 
on  the  proposal,  a  final  procedure  will 
be  developed  and  issued  to  the  States 
and  published  as  a  notice  in  the  Federal 
Register.  Persons  interested  in  more 
indepth  QC  information  are  encouraged 
to  work  directly  with  the  individual 
State  Employment  Security  Agencies 
(SESAs).  They  maintain  an  extensive 
QC  data  base  that  is  not  practical  to 
release  more  broadly. 

Settled  Aspects  of  the  Release  and 
Release  Process 

The  QC  regulations  together  with  the 
realities  of  the  QC  investigative 
procedure  establish  some  broad  outlines 
for  the  QC  data  release  format  and 
procedures: 

1.  States  must  release  results  at  the 
same  time  each  year  using  a 
standardized  format.  They  have  the 
option  of  releasing  results  before  that 
time  if  they  wish, 

2.  The  release  will  reflect  calendar 
year  results.  Because  case  investigations 
can  take  up  to  90  days  to  complete,  all 
results  of  a  year's  last  case  reviews  are 
not  available  until  the  end  of  the 
following  March.  At  least  2  additional 
months  is  needed  to  prepare  and  clear 
report  language.  Thus,  this  implies  a 
release  date  in  May  of  the  following 
year,  at  the  earliest. 

3.  Since  the  QC  regulations  require 
each  State  to  "classify  benefit  case 
findings  resulting  from  QC 
investigations  as  proper  payments, 
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underpayments,  or  overpayments  .  .  ." 
the  annual  report  must  contain  at  least 
this  level  of  detail  on  QC  results. 

Issues  on  Which  Comment  is  Being 
Sought 

Within  these  broad  limits,  many 
options  exist  for  shaping  the  final  report 
format  and  procedures.  The  Department 
is  seekmg  public  comment  on  the 
principles  that  should  be  applied  in 
making  these  decisions.  Public  comment 
is  sought  particularly  on  the  follou^ing 
aspects  of  the  report  which  are  intended 
to  be  as  mutually  exclusive  as  possible: 
(1)  Objectives  and  focus  of  the  release; 
(2J  the  level  of  detail  in  the  report;  (3) 
qualifications  of  reported  error  rates;  (4) 
who  should  release  the  data;  (5)  the 
vehicle  for  the  release;  and  (6)  the  timing 
and  scope  of  data  in  the  initial  release. 
The  public  is  also  requested  to  identify 
and  comment  on  other  issues. 

1.  What  Should  be  the  Objectives  and 
Focus  of  the  QC  Data  Release?  One 
primary  objective  is  to  enable  persons 
and  organizations  interested  in  the  UI 
system  to  make  informed  judgments 
about  the  accuracy  of  a  State's  UI 
operations.  This  information  should  also 
enable  them  to  work  constructively  to 
improve  UI  program  operations  if  they 
want  to  do  so.  At  the  same  time,  the 
potential  audience  for  the  report  extends 
beyond  UI  beneficiaries  and  taxpayers 
to  all  educational,  governmental  and 
public  interest  organizations  as  well. 
The  QC's  system's  potential  for 
developing  information  of  interest  to 
various  parties  is  substantial.  'Various 
interested  parties  may  have  objectives 
they  want  to  fulfill  through  this  report. 
Among  the  objectives  are: 

A  report  oriented  toward  inducing 
program  improvement.  Such  a  report 
would  focus  on  improper  payment 
amounts  and  rates,  where  they  occur 
within  a  State's  operation,  their  major 
causes,  and  who  is  responsible.  This 
information  would  permit  interested 
parties  to  become  aware  of  UI  issues, 
discuss  them  more  fully  with  proper 
officials,  and  induce  those  officials  to 
take  action. 

A  comprehensive  report  that  provides 
other  information  on  the  UI  system  and 
the  claimant  population  in  addition  to 
factual  QC  data.  The  QC  system  has  the 
clear  potential  for  doing  this.  The 
release  could  serve  other  purposes  in 
addition  to  providing  information 
conducive  to  program  improvement. 

2.  What  level  of  detail  should  the 
Report  include?  Closely  related  to  the 
issue  of  objectives  and  focus  of  the 
report  is  the  extent  or  level  of  detail 
displayed.  The  QC  data  record  contains 
over  100  data  elements  on  each  case 
investigated  (see  Appendix),  all  of 


which  could  be  displayed  m  some  way 
in  the  report.  On  the  other  hand,  the 
items  specified  in  the  regulations  (i.e.. 
proper  payments,  underpayments  and 
overpayments)  are  few  in  number.  The 
objectives  of  the  report,  and  the  need  to 
meet  essentia!  information  needs  while 
avoiding  overwhelming  and  confusing 
detail,  should  determine  the  actual 
content  of  the  report.  Respondents  are 
urged  to  consider  their  objectives  for  the 
report  and  suggest  the  classifications 
and  extent  of  QC  data  needed  to  satisfy 
those  objectives.  The  effect  of  greater 
detail  on  the  size  and  usability  of,  and 
time  required  to  prepare,  the  release 
must  be  considered  in  this  context. 

A  minimal  report,  which  implies  a 
single  objective  and  focus,  would 
probably  be  limited  to  data  on  rates  of 
proper  payments,  overpayments  and 
underpayments,  where  in  the  process 
errors  are  occurring  le.g.  unreported  or 
errors  in  reporting  earnings  in  the 
Benefit  Year;  errors  related  to  continuing 
eligibility  issues]  and  who  (agency, 
claimant,  employer)  is  responsible. 
Because  such  a  report  would  be  oriented 
toward  providing  a  basis  to  support 
program  improvements,  it  might  also 
emphasize  data  on  any  correlations 
between  errors  identified  and  particular 
aspects  of  the  program's  operaUons. 

The  release  could  be  more  e.\tensive 
and  provide  additional  information  on 
locations,  types  and  causes  of  errors 
(e.g.,  error  rates  by  local  office  or  sub- 
State  region;  fraud  vs.  nonfraud  errors; 
error  due  to  lack  of  sufficient 
worksearch  or  misreported  wages). 

3.  How  much  explanatory  information 
should  accompany  the  data?  An 
important  consideration  in  shaping  the 
release  is  its  balance  between  numerical 
data  obtained  from  the  QC  data  base 
and  qualifying  or  explanatorv-  narrative, 
especially  about  a  State's  error  rates. 
Because  each  State's  UI  program  is  in 
many  respects  unique,  comparing  error 
rates  and  other  aspects  of  accuracy 
requires  an  awareness  of  the  major 
differences  in  law.  policy,  structure,  and 
economic  conditions  that  can  affect 
error  rates  from  State  to  State  or  from 
year  to  year  in  addition  to  other 
variables. 

The  report  could  contain  data  with  a 
minimum  of  text.  The  advantage  of  this 
approach  is  that  it  would  keep  the  report 
short.  Its  disadvantage  is  that  major 
differences  in  law,  policy,  economic 
conditions,  etc,  known  to  influence 
error  rates  would  not  be  provided  to 
permit  the  users  to  evaluate  the 
statistical  data  in  light  of  these  other 
variables.  Lack  of  qualifying  information 
may  lead  readers  to  erroneously  or 
naively  compare  error  rates  between 
States. 


The  release  could  include  explanatory 
factors  known  to  have  a  marked  effect 
on  error  rotes,  such  as  particular 
requirements  of  State  law  and  policies 
affecting  major  aspects  of  the  program, 
e.g.,  requirements  for  claimants  to 
search  for  work.  'While  this  would 
enable  users  to  better  compare  QC  error 
rates  across  Stales,  it  would  also 
lengthen  the  report.  Such  explanations 
could  also  reduce  the  impact  of 
publishing  only  observed  error  rates  and 
thus  undermine  the  report's  use  as  a 
force  for  change. 

The  release  could  identify  rates  of 
error  officially  acted  upon  as  well  as 
total  error  rates.  State  laws  and  policies 
differ  considerably  with  respect  to  what 
officially  constitutes  an  overpayment  or 
underpayment  that  can  be  collected 
when  a  payment  is  determined  after  the 
fact  to  have  been  made  incorrectly.  In 
some  States,  if  a  QC  investigation  is 
completed  after  a  "finality"  date,  or  its 
law  required  a  warning  which  was  not 
given,  the  State  may  not  act  to  correct 
an  error  identified  by  QC.  Should  the 
QC  report  contain  the  error  rates 
identified  by  QC.  or  should  it  present 
only  the  State's  "official  error  rate",  or 
both? 

The  release  could  explain  program 
improvement  actions  planned  or 
underway.  Some  States  may  have 
already  taken  or  initiated  program 
improvements  to  correct  problems 
identified  through  QC.  Is  a  narrative 
explanation  of  such  actions  a  desirable 
feature  of  such  a  report?  What  is  its 
potential  effect  on  the  length  and 
complexity  of  the  report? 

Other  Combinations.  The  release 
could  be  some  combination  whereby  a 
basic  report  would  show  "hard 
numbers"  which  may  satisfy  many 
readers  and  appropriate  appendices 
may  be  attached  to  explain  law 
differences  and  other  factors  causing 
State  differences  and  an  explanation  of 
corrective  actions  planned  or  underway. 

4.  Who  Should  Release  the  Data?The 
regulation  cited  earlier  specifies  that 
calendar  year  QC  data  must  be  released 
by  each  State  at  the  same  time  each 
year,  using  a  common  format.  It  does  not 
indicate  whether  the  responsibility  for 
releasing  the  report  should  rest  with  the 
Federal  Government,  the  various  States 
or  both. 

Each  State  could  release  its  own  data. 
Each  State  could  be  required  to  release 
its  QC  data  on  a  given  date  using  a 
common  format.  This  approach  would 
tend  to  minimize  State-to-State 
comparisons  which  are  difficult  to  make 
and  focus  most  attention  on  this  issue  at 
the  State  level.  Individual  State  reports 
would  be  shorten  and,  because  each 
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State  is  responsible  for  its  own 
performance  and  for  talking  corrective 
action,  most  interest  groups  would  focus 
only  on  their  own  State's  program. 

The  Department  could  issue  a  single 
comprehensive  report,  having  obtained 
the  necessary  data  from  each  State.  This 
report  would  present  all  States'  QC 
findings  using  a  common  format  thus 
highlighting  inter-State  differences.  This 
report  could  be  long  and  cumbersome,  if 
it  also  contained  extensive  narrative. 
Because  there  are  no  nationwide 
accuracy  standards,  the  only  way  to 
assess  one  State's  performance  against 
another  would  be  comparing  it  with 
others,  and  attempt  to  make  necessary 
adjustments  for  relevant  factors 
affecting  accuracy. 

There  could  he  a  combined  Federal- 
State  re/ease:  the  Department  could 
obtain  individual  State  reports  and 
release  them  en  masse  at  the  same  time 
or  after  each  State  releases  the  same 
information  within  its  State. 

5.  What  type  of  publication  should  be 
used  to  disseminate  data?  The  answer 
to  this  issue  could  be  determined  by  the 
decision  on  Issue  4. 

If  each  State  is  to  release  its  own 
report,  the  publication  could  be  an 
official  State  report,  suitably  publicized 
and  made  available  from  a  State  office 
source  and/or  sent  to  a  published  list  of 
known  interested  parties. 

//  the  report  is  a  Federal  report,  it 
could  be  issued  as  a  Department  of 
Labor  report,  announced  nationwide 
through  a  Federal  Register  or  similar 
notice  or  published  in  full  in  the  Federal 
Register.  This  latter  approach  would 
make  the  report  immediately  accessible 
to  all  who  get,  or  who  can  copy,  the 
Federal  Register.  With  both  this  and  the 
previous  option,  the  Department  would 
send  copies  of  the  report  to  known 
interested  parties. 

In  the  case  of  individual  State  reports, 
or  a  combined  Federal-State  release. 
State  publicity  could  be  supplemented 
by  a  Federal  Register  notice  informing 
interested  parties  how  to  obtain  each 
State's  report  or  all  States'  reports. 

6.  Timing  and  Scope  of  Data  in  the 
First  Report.  Deciding  when  the  first 
release  should  occur  involves  a  tradeoff. 
If  the  first  release  is  to  conform  to  all 
subsequent  releases,  it  must  contain  a 
full  calendar  year's  data  under  the 
permanent  program — meaning  it  could 
not  be  available  before  June  1. 1989. 
Earlier  release  dates  mean  the  data  may 
not  be  of  the  same  quality,  or  will  not  be 
consistent  in  other  respects  with  data  in 
subsequent  releases. 

The  first  Release  could  be  June  1.  1988 
and  contain  data  for  calendar  year  1987. 
This  release  would  combine  findings 
under  both  the  voluntary  and  mandatory 


phases  of  OC.  Three  quarters  of  the  data 
would  have  been  gathered  under  the 
voluntary  program,  during  which  some 
States  ran  only  partial  programs  or 
deviated  from  standard  QC 
methodology. 

Release  Dote  June  1,  1988;  Data  for 
Balance  of  Calendar  Year  1987  Under 
Mandatory  Program.  This  would  involve 
about  one  fourth  of  a  year's  worth  of 
data.  Although  the  data  quality  would 
be  high,  the  precision  would  be  low 
because  of  the  small  number  of  cases, 
and  comparisons  with  subsequent 
reports'  data  would  be  of  questionable 
value. 

Release  Date  150  Days  After 
Completion  of  First  Full  Year  Under 
Mandatory  Program.  One  quarter  of  the 
data  in  this  release  would  be  from 
calendar  1987  and  three  quarters  from 
calendar  1988.  The  second  release, 
containing  all  calendar  year  1988  data, 
would  occur  about  June  1, 1989.  Both  the 
precision  and  data  quality  of  this  first 
release  would  be  good.  However,  there 
would  be  a  considerable  overlap 
between  Releases  1  and  2,  making  it 
difficult  to  judge  progress  in  making 
program  improvements  between  these 
two  periods  or  between  them  and 
subsequent  years. 

First  Release  June  1,  1989;  Data  for 
Calendar  Year  1968.  Data  quality  and 
precision  for  this  release  are  good  and 
are  consistent  with  subsequent  releases. 
However,  the  cost  is  a  nearly  2-year 
wait. 

7.  Are  there  any  other  issues  and 
recommendations  which  should  be 
considered  during  design  of  procedures 
for  release  of  benefit  payment  QC  data? 
In  preparing  this  notice,  the  Department 
has  attempted  to  identify  for  comment 
all  dimensions  of  the  release  and  its 
procedures  for  which  public  comment  is 
warranted.  Comment  is  also  sought  on 
any  other  report  design  issues  the 
Department  should  consider. 

Signed  at  Washington,  DC.  this  29th  day  of 

August  19fl7. 

Roger  D.  Semerad, 
Assistant  Secretary  of  Labor. 

Appendix      . 

The  Appendix  is  provided  to  assist 
the  reader  to  respond  to  questions  in  the 
Notice.  The  identification  and 
description  of  the  data  elements 
collected  by  the  QC  system  is  preceded 
by  definitions  of  some  terms  which  are 
used, 

Definition  of  Terms 

SESA — (State  Employment  Security 
Agency)  The  agency  of  a  State 
government  which  administers  the 
unemployment  insurance  program. 


Key  Week — A  specific  week  of 
unemployment,  for  which  a  claimant  has 
received  compensation,  that  is 
investigated  to  verify  that  all 
information  pertaining  to  eligibility  and 
payments  is  treated  in  conformity  with 
State  written  law  and  policy. 

Before  Investigation — Information  as 
found  in  the  SESA  records  before  the 
QC  investigation. 

After  Investigation — Information  as 
verified  through  the  QC  investigation 
which  is  correct  and  should  have  been 
used  for  the  claim. 

New  Claim — A  claim  for  benefits 
which  establishes  a  new  benefit  year. 

Additional  Claim — A  claim  filed  at 
the  beginning  of  new  unemployment 
within  a  benefit  year  when  a  break  of 
one  week  or  more  has  occurred  in  the 
claim  series  with  intervening 
employment. 

Non-Separation  Issue — An  issue  that 
could  affect  eligibility  for  benefits  that 
does  not  concern  the  claimant's 
separation  from  employment,  e.g., 
availability  for  work,  failure  to  look  for 
work,  refusal  of  job  referral,  etc. 

Base  Period — The  period  of  time  prior 
to  a  claim  in  which  a  claimant  must 
have  had  a  specified  minimum  amount 
of  insured  work  in  order  to  qualify  for 
benefits. 

Benefit  Year — The  one  year  period 
beginning  with  the  first  day  of  the  first 
week  in  which  an  individual  first  files  a 
claim  for  benefits  and  during  which 
payment  of  benefits  may  be  made. 

Weekly  Benefit  Amount  fWBAJ—The 
maximum  amount  of  benefits  (before 
adding  dependents  allowance)  that  a 
claimant  can  receive  weekly,  based 
upon  wages  earned  during  the  base 
period. 

Maximum  Benefit  Amount  (MBA) — 
The  total  amount  of  benefits  payable  in 
a  benefit  year. 

Remaining  Balance  (RB) — The 
amount  of  benefits  left  to  be  claimed 
during  the  benefit  year  at  a  given  point 
in  the  benefit  year. 

Dependents  Allowance — Additional 
allowance  provided  in  some  States 
because  of  dependent  family  members 
of  claimant. 

Finality — Provisions  of  law 
prohibiting  modifications  of  decisions 
after  a  specified  period  of  time. 

Description  of  Information  Collected 
Under  the  Quality  Control  Program 

Part  A — Control  Information 

(1)  Social  Security  Number. 

(2)  State  l.D.  Code— Federal 
Information  Processing  Standard  (FIPS) 
code. 
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(3)  Batch  Number — identifies  weel< 
from  which  case  sampled. 

(4)  Compensable  Week  Ending  Date 
of  Key  Week. 

(5)  Local  Office  Number — the  SES.^ 
local  office  or  itinerant  point  number 
through  which  the  Key  Week  claim  was 
filed. 

(6)  Investigator  Identification  Code — 
the  identification  code  of  investigator  to 
whom  the  case  was  assigned. 

Part  B — Claimant  Information 

(1)  Primary  Method  by  which 
Claimant  QC  Information  Obtained — 
identifies  the  method  by  which  the 
information  contained  on  the  claimant 
questionnaire  was  obtained,  e.g.,  in- 
person  interview,  telephone  interview, 
mail. 

(2)  U.S.  Citizen — citizenship  or  alien 
status. 

(3)  Education — highest  level  of 
academic  education  completed. 

(4)  Vocational  or  Technical  School 
Training — whether  or  not  attended. 

(5)  Currently  in  Training. 

(6)  Occupation  Code  (Last  job  prior  to 
most  recent  Initial/Additional  Claim) — 
the  major  occupational  group  code  for 
claimant's  last  job  as  classified  in  the 
Dictionary  of  Occupational  Titles.  VS 
DOL/ETA  4th  Edition  1977. 

(7)  Occupation  Code  for  Usual  Job — 
the  major  occupational  group  code  for 
claimant's  primary  occupation. 

(8)  Normal  Hourly  Wage,  Usual  Job. 

(9)  Occupation  Code  (Seeking 
Work) — the  major  occupational  group 
code  for  type  of  work  that  claimant  is 
seeking. 

(10)  Lowest  Acceptable  Hourly 
Wage — the  lowest  hourly  wage  that  the 
claimant  was  willing  to  accept  during 
the  Key  Week. 

(11)  bate  of  Birth. 

(12)  Sex. 

(13)  Ethnic  Classification. 

Part  C — Benefit  Year  Information 

(1)  Program  Code — the  code  that 
identifies  the  program  that  the  benefits 
were  paid  under,  e.g..  Unemployment 
Insurance  (UI),  Unemployment 
Compensation  for  Ex-Servicemenibers 
(UCX),  Unemployment  Compensation 
for  Federal  Employees  (UCFE). 

(2)  Combined  Wage  Claim — indicates 
whether  or  not  the  wages  from  two  or 
more  States  were  combined  to 
determine  eligibility  for  benefits. 

(3)  Benefit  Year  Beginning — the 
effective  date  of  most  recent  new  claim. 

(4)  New/Additional  Claim  Filing 
Method — e.g..  Mai!  Claim,  In  Person 
Claim.  Employer  Filed  Claim. 

(5)  Benefit  Rights  Given — the 
method(s)  by  which  claimant  was  given 
Benefits  Rights  Interview. 


(6)  Number  of  Eiigibiiity  Review 
Program  Interviews  (ERPsj  Held, 
Current  Benefit  Year. 

(7)  Last  ERF  Date. 

(8)  .Number  of  Prior  Nonseparation 
Issues  Disposed  of. 

(9)  Number  of  Prior  Nonseparation 
Issues  Resulting  in  Disqualification. 

Part  D — Separation  Information. 

(1)  Reason  for  Separation  before 
Investigation — from  the  last  job  prior  to 
the  Key  Week. 

(2)  Date  of  Separation  before 
Investigation — the  date  of  separation 
from  last  employer. 

(3)  Recall  Status  Before 
Investigation — categorization  of 
likelihood  of  claimant  returning  to  work 
with  previous  employer. 

(4)  Tax  Rate  for  Last  Employer — the 
last  employer's  UI  tax  rate  at  the  time  of 
filing  for  the  most  recent  new  or 
additional  claim. 

(5)  Industry  Code  (Last  Employer) — 
the  four  digit  standard  industry  code 
(SIC)  for  the  claimant's  last  employer, 
prior  to  most  recent  new  or  additional 
claim  as  of  the  Key  Week. 

(6)  Reason  for  Separation  After 
Investigation. 

(7)  Recall  Status  .^fter  Investigation. 

Part  E — Monetary  Eligibility 

(1)  Number  of  Base  Period  Employers 

Before  Investigation — the  number  of 
subject  base  period  employers  that  was 
used  in  calculating  entitlement  for  the 
monetary  determination  in  effect  as  of 
the  Key  Week. 

(2)  Base  Period  Wages  Before 
Investigation — the  total  amount  of  all 
wages  used  to  compute  entitlement. 

(3)  Industry  Code  (Priman,'  Base 
Period  Employer) — the  four  digit 
industry  code  for  claimant's  primary 
base  period  employer  from  whom  the 
most  wages  were  earned. 

(4)  High  Quarter  Wages  Before 
Investigation — the  total  amount  of 
claimant's  high  quarter  base  period 
wages  used  in  the  monetary 
determination  from  which  the  original 
Key  Week  payment  was  made. 

(5)  Number  of  Weeks  Worked  in  Base 
Period  Before  Investigation. 

(6)  Weekly  Benefit  Amount  (WBA) 
Before  Investigation — the  claimant's 
maximum  WBA  for  the  Key  Week, 
based  on  the  monetary  determination 
from  which  the  original  Key  Week 
payment  was  made. 

(7)  Maximum  Benefit  Amount  (MBA) 
Before  Investigation — the  maximum 
benefit  amount,  based  on  the  monetary 
determination  from  which  the  original 
Key  Week  payment  was  made. 

(8)  Monetary  Redetermination  Before 
Investigation — indicates  whether  the 


SESA  redetermined  claimant's  monetary 
eligibility  prior  to  Key  Week  payment 
date. 

(9)  Remaining  Balance  as  of  Key 
Week  Ending  Date — the  remaining 
balance  of  claimant's  benefits  at  the 
time  the  Key  Week  was  claimed. 

(10)  Number  of  Base  Period  Employers 
After  Investigation. 

(11)  Base  Period  Wages  After 
Investigation. 

(12)  High  Quarter  Wages  After 
Investigation. 

(13)  Number  of  Weeks  Worked  in 
Base  Period  After  Investigation. 

(14)  Weekly  Benefit  Amount  (WBA) 
After  Investigation. 

(15)  Maximum  Benefit  Amount  (MBA) 
After  Investigation, 

(16)  Number  of  Dependents  Claimed 
Before  Investigation. 

(17)  Dependents'  Allowance  Before 
Investigation. 

(18)  Number  of  Dependents  claimed 
After  Investigation. 

(19)  Dependents'  Allowance  After 
Investigation. 

Part  F — Benefit  Payment  History 
Information 

(1)  First  Compensated  Week  Ending 
Date — the  week  ending  date  of  first 
week  compensated  in  the  benefit  year. 

(2)  Date  of  First  Payment. 

(3)  Key  Week  Filing  Method — e.g.  in 
person  claim,  mail  claim,  employer  filed. 

(4)  Key  Week  Certification 
Procedure — the  cycle  under  which  the 
Key  Week  was  certified,  e.g.,  weekly,  bi- 
weekly. 

(5)  Original  Amount  Paid  and/or 
Offset  for  Key  Week — original  whole 
dollar  amount  paid  and/or  offset  for  the 
Key  Week. 

(6)  Total  Earnings  for  Key  Week 
Before  Investigation — the  whole  dollar 
amount  of  earnings  during  Key  Week. 

(7)  Earnings  Deduction  for  Key  Week 
Before  Investigation — amount  of 
claimant's  earnings  deducted  from 
WBA. 

(8)  Total  Other  Deductible  Income  for 
Key  Week  Before  Investigation — amount 
of  claimant's  other  income  (e.g.,  pension, 
separation  pay,  etc.)  deducted  from 
W'B.'\. 

(9)  Other  Income  Deductions  for  Key 
Week  Before  Investigation — the  actual 
amount  deducted  from  WBA. 

(10)  Total  Earnings  for  Key  Week 
After  Investigation. 

(11)  Earnings  Deduction  for  Key  Week 
After  Investigation. 

(12)  Total  Other  Deductible  Income 
for  Key  Week  After  Investigation. 

(13)  Other  Income  Deduction  for  Key 
Week  After  Investigation. 
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Part  G— Registration/Work  Search 

Efforts 

(1)  Work  Search  Requirements — the 
Work  Search  policy  that  apphes  to  the 
Key  Week  according  to  State  Ul  law  and 
policy. 

(2)  Job  Service  Registration  Required 
for  the  Key  Week— indicates  whether 
the  claimant  was  required  to  register 
with  Job  Service  during  the  Key  Week. 

(3)  Actively/Currently  Registered  with 
Job  Service  as  of  Key  Week. 

(4)  Reason  Job  Service  Registration 
Deferred — e.g.,  union  member,  job 
attached,  approved  training. 

(5)  Number  of  Job  Service  Referrals — 
the  number  of  times  Job  Service  referred 
claimant  for  employment  during  current 
benefit  year. 

(6)  Registered  with  Private 
Employment  Agency. 

(7)  Number  of  Private  Employment 
Agency  Referrals. 

(8)  Union  Referral  Status— indicates 
whether  claimants,  who  are  union 
members,  were  eligible  to  be  referred  to 
job  openings. 

(9)  Number  of  Union  Referrals  for  the 
Key  Week. 

(10)  Number  of  Job  Contacts  Listed  for 
the  Key  Week. 

(11)  Number  of  Job  Contacts  Made 
Prior  to  Key  Week  but  Used  to  Satisfy 
Work  Search  Requirements  for  Key 
Week. 

[12]  Number  of  Work  Search  Contacts 
Investigated  for  Key  Week  Eligibility. 

(13)  Number  of  Acceptable  Work " 
Search  Contacts — indicates  whether 
contacts  made  by  claimant  were 
considered  acceptable  according  to 
SESA  written  law/policy. 

(14)  Number  of  Unacceptable  Work 
Search  Contacts. 

(1.5)  Number  of  Work  Search  Contacts 
for  Key  Week  that  Could  not  be  Verified 
as  Either  Acceptable  or  Unacceptable. 

Pari  fl— Error  Classincation/Completion 
Information 

(1 )  Dollar  .Amount  of  Key  Week  Error. 

(2)  Key  Week  Action. 

(a)  Proper  Payments. 

(b)  Improper  Payments. 
Overpayments 

— Fraud  overpayment. 

— Nonfraud  recoverable  overpayment. 

— Nonfraud  nonrecoverable 

overpayment  or  ofTicial  action  taken 

to  adjust  future  benefits  by  decreasing 

entitlement. 
— QC  determines  payment  was  too 

large,  although  payment  "technically" 

proper  due  to  finality  rules. 
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— QC  determines  payment  would  have 
been  too  large  except  for  formal 
warning  rule  that  prohibits  official 
action.  Payment  "technically"  proper 
due  to  law/rules  requiring  formal 
warnings  for  unacceptable 
wnrksearch  efforts, 

— QC  determines  payment  was  too 
large,  although  payment  "technically" 
proper  due  to  rules  other  than  finality 
or  formal  warning  rule. 
Underpayments 

— Supplemental  check  issued/offset 
applied  or  increase  in  entitlement. 

— QC  determines  payment  was  too 
small,  although  payment  "technically" 
proper  due  to  finality  rules. 

— QC  determines  payment  was  too 
small,  although  payment  "technically" 
proper  due  to  rules  other  than  finality. 

(3)  Error  Responsibility — party 
responsible,  e.g.,  claimant,  employer, 
agency. 

(4)  Error  Cause 

(a)  In  the  Benefit  Year,  unreported  or 
errors  in  reporting/recording  earnings  or 
days/hours  of  work  affecting  the  Key 
Week  due  to: 

— Unreported  (concealed)  earnings  or 

days/hours  of  work. 
— Earnings  or  days/hours  of  work 

incorrectly  estimated/reported/ 

recorded  or  deducted. 
—Errors  in  reporting  or  unreported 

severance  pay. 
—Errors  in  reporting  or  unreported 

vacation  pay. 
— Errors  in  reporting  or  unreported 

Social  Security  or  pension  benefits. 
— Other  causes  related  to  reporting  or 

recording  of  earni.ngs  or  days/hours  of 

work  for  Key  Week. 

(b)  In  the  Base  Period,  errors  in 
reporting/recording  earnings  or  weeks, 
days,  or  hours  of  work  affecting  the  Key 
Week  due  to: 

— Earnings  or  weeks/days/hours  of 
work  incorrectly  estimated/reported/ 
recorded. 

— One  or  more  base  period  employers 
not  reported  by  claimant. 

— Other  causes  related  to  errors  in 
reporting  or  recording  earnings  or 
weeks/days/hours  of  work  for  base 
period. 

(c)  Separation  Issues  Due  to: 
— Voluntary  quits, 

— Discharges. 

— Other  causes  related  to  separation 

issues. 

(d)  Eligibility  Issues  Due  to: 
— Ability  to  work. 


— Availability  for  work. 
— Active  work  search. 
— Refusal  of  suitable  work. 
— Self-employment. 
— Illegal  alien  status. 
— Other  causes  related  to  eligibility 
issues. 

(e)  Dependents'  Allowances  Incorrect 
Due  to: 

— Dependents'  information  incorrectly 
reported/recorded  or  allowance 
incorrectly  calculated. 

— Other  causes  related  to  dependents' 
allowances. 

(f)  Other  Causes  Due  to: 

— Benefits  paid  during  a  period  of 
disqualification,  even  though  a  stop- 
pay  order  was  in  effect. 

—Redetermination  (at  deputy  level)  or 
reversal  (appeal  or  higher  authority). 

— Back  pay  award. 

— All  other  causes. 

(5)  QC  Detection  Point 

— Verification  of  work  search  contact. 
— Verification  of  wages  and/or 

separation. 
— Claimant  interview, 
—Verification  of  eligibility  with  third 

parties. 
— UI  records. 
— Job  Service/EmployTnent  Service 

records. 
— Verification  with  union. 

(6)  Prior  Agency  Action — indicates 
any  action(s)  taken  by  the  SESA  on  the 
Key  Week  issue  as  of  the  date  sample 
selected. 

(7)  Prior  Employer  Action — indicates 
action(s)  taken  by  the  employer 
affecting  the  Key  Week  issue  as  of  the 
date  sample  was  selected. 

(8)  QC  Action  Regarding  Key  Week 
Appealed — identifies  party  appealing 
QC  action,  e.g.,  claimant,  employer, 
SESA. 

(9)  Total  Whole  $  Amount  of 
Overpayments  (include  Key  Week) — 
officially  established  as  a  result  of  QC 
investigation. 

(10)  Total  Whole  $  Amount  of 
Underpayments  (include  Key  Week) — 
officially  established  as  a  result  of  QC 
investigation. 

(11)  Investigation  Completed — date. 

(12)  Supervisory  Approval 
Completed — date. 

(13)  Federal  Monitor  Case  Review 
Completed — date. 

[PR  Doc.  87-20462  Filed  ^3-«7:  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-87-1724;  rR-2388] 

Emergency  Shelter  Grants  Program 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice. 

summary:  The  Emergency  Shelter 
Grants  program  authorizes  HUD  to 
make  grants  to  States,  units  of  general 
local  government,  and  private  nonprofit 
organizations  for  the  rehabilitation  or 
conversion  of  buildings  for  use  as 
emergency  shelters  for  the  homeless,  for 
the  payment  of  certain  operating 
expenses,  and  for  essential  social 
service  expenses  in  connection  with 
emergency  shelters  for  the  homeless. 
This  Notice  informs  the  public  of  the 
requirements  that  will  govern  the 
allocation  and  use  of  amounts 
appropriated  for  the  program  by  the 
Supplemental  Appropriations  Act,  1987 
(Pub.  L.  100-71,  approved  July  11. 1987). 
EFFECTIVE  DATE:  September  4, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
[ames  R.  Broughman.  Director. 
Entitlement  Cities  Division.  Room  7282. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410,  telephone  (202) 
755-5977.  For  matters  relating  to 
Emergency  Shelter  Grants  to  States, 
James  N.  Forsberg,  Director,  State  and 
Small  Cities  Division.  Room  7184, 
telephone  (202)  755-6322.  [These  are  not 
toll-free  telephone  numbers]. 

SUPPt£MENTARY  INFORMATION: 

Background 

The  Emergency  Shelter  Grants 
("ESG")  program  was  first  enacted  as 
Part  C  of  Title  V  of  HUD's  appropriation 
for  fiscal  year  1987."  HUD  published  a 
proposed  rule  and  program  requirements 
to  implement  the  program  on  December 
17, 1986  (51  FR  45278).  In  accordance 
with  section  525(a)  of  Title  V,  the 
proposed  rule  served  two  purposes. 
Fi.'-st,  it  sought  public  comment  to  assist 
the  Department  in  developing  a  final 
rule  for  the  program.  Second,  it 


'  Section  lOlliJ).  Pub  L.  99-500  (approved  Octot)er 
18.  19861  and  P\jb  L  99-591  (approved  October  30. 
1986).  making  appropridtions  ds  provided  for  m  H.R. 
5313,  99th  Cong    2d  Sesi  (1986)  (as  passed  by  the 
House  of  Represenlalives  and  by  the  Senate),  to  the 
extent  and  in  the  manner  provided  for  in  H  Rep. 
No  977  99th  Cong,.  2d  Sess.  (1986),  For  ease  of 
reference,  t)ii8  Notice  refers  to  this  program  as  the 
"1986  ESC  prog.'am." 


established  the  requirements  necessary 
to  carry  out  the  program  until  the  final 
rule  is  made  effective.  The  proposed  rule 
and  requirements  have  governed,  and 
continue  to  govern,  the  allocation  and 
use  of  funds  appropriated  for  the  1986 
ESG  program.  The  Department  is 
currently  developing  the  final  rule  for 
the  1986  progrem  and  intends  to  make  it 
effective  before  the  October  18, 1987 
statutory  deadline.  The  program  will 
then  be  administered  under  that  final 
rule. 

On  July  22, 1987,  the  President 
approved  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  ("the  Act") 
(Pub  L.  100-77).  Title  IV  of  the  Act 
contains  a  number  of  housing  assistance 
provisions  to  be  administered  by  HUD. 
The  Department  has  implemented  the 
Comprehensive  Homeless  Assistance 
Plan  ("Plan")  requirements  contained  in 
Subtitle  A  {see  52  FR  30628.  dated 
August  14, 1987),  and  the  allocation 
provisions  contained  in  Subtitle  B  (as 
described  in  this  Notice). 

Subtitle  A  of  Title  IV  establishes 
requirements  for  the  Plan.  It  prohibits 
assistance  under  the  other  provisions  of 
Title  IV  (including  the  ESG  program) 
from  being  made  available  to,  or  within 
the  jurisdiction  of.  States  and  ESG 
formula  cities  end  counties,  unless  the 
jurisdiction  has  a  HUD-approved  Plan. 
Any  State  or  ESG  formula  city  or  county 
applying  for  assistance  under  Title  IV 
must  certify  that  its  proposed  activities 
are  consistent  with  its  Plan.  Any  other 
applicant  for  ESG  reallocated  funds 
must  provide  a  certification  from  the 
State  or  ESG  formula  city  or  county  in 
which  the  activities  will  be  carried  out 
(as  appropriate)  that  the  applicant's 
proposed  activities  are  consistent  with 
the  Plan. 

Subtitle  B  of  Title  IV  *  reauthorizes 
the  ESG  program  with  numerous 
substantive  changes.  As  discussed  later 
in  this  notice,  several  of  these  changes 
will  be  implemented  immediately,  while 
others  will  not  take  effect  until  notice 
and  comment  rulemaking  is  completed. 
These  changes  include: 

The  minimum  formula  grant  for 
metropolitan  cities  and  urban  counties  is 
changed  from  a  flat  $30,000  to  .05 
percent  of  the  amounts  appropriated  for 
the  program  for  any  fiscal  year. 

— If  an  ESG  formula  city  or  county 
fails  to  obtain  approval  of  its  Plan  under 
Subtitle  A  within  a  specified  period, 
HUD  must  reallocate  the  amounts  to  the 
State  in  which  the  city  or  county  is 
located,  provided  the  State  has  an 
approved  Plan. 


'  For  ease  of  reference,  the  Notice  refers  to  the 
program  as  the  "ige"  ESG  program." 
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— HUD  must  reallocate  the  following 
amounts  to  other  States,  cities,  and 
counties  that  demonstrate  extraordinary 
need  or  large  numbers  of  homeless 
individuals  (as  determined  by  HUD): 

1.  Any  city  or  county  formula  amounts 
that  cannot  be  reallocated  to  the  State: 
and 

2.  Any  State  formula  amount,  if  the 
State  fails  to  secure  HUD  approval  of  its 
Plan  on  or  before  November  27. 1987. 

— HUD  must  establish  a  separate 
allocation  formula  for  assistance  to  the 
Virgin  Islands,  Guam,  America  Samoa, 
the  Northern  Mariana  Islands,  and  the 
Trust  Territory  of  the  Pacific  Islands 
(Palau). 

— HUD  may  waive  the  15  percent 
limitation  on  the  use  of  assistance  for 
"essential  services,"  if  the  local 
government  receiving  the  assistance 
demonstrates  that  the  other  eligible 
activities  under  the  program  are  already 
being  carried  out  in  the  locality  with 
other  resources. 

— The  requirement  that  program 
grantees  submit  a  Homeless  Assistance 
Plan  as  part  of  their  application  is 
replaced  by  the  certification  (described 
above)  that  the  proposed  activities  are 
consistent  with  the  Comprehensive 
Homeless  Assistance  Plan. 

Requirements  for  the  Allocation  and  Use 
of  Funds  Appropriated  by  the 
Supplemental  Appropriations  Act 

1.  General 

The  Supplemental  Appropriations  Act 
(Pub.  L.  100-71,  approved  July  11. 1987). 
states  that  its  appropriation  for  the  ESG 
program  is  "subject  to  the  requirements" 
of  the  1987  ESG  program.  Section  416(a) 
of  the  Act  requires  HUD  to  go  through 
notice  and  comment  rulemaking  to 
implement  the  program,  with  a  proposed 
rule  to  be  published  by  September  21, 
1987.  and  a  final  rule  to  be  published  by 
July  22. 1988.  Until  a  final  rule  can  be 
made  effective,  section  416(a)  provides 
that  HUD's  requirements  for  the  1986 
ESG  program  will  govern. 

Consistent  with  these  directives, 
funds  authorized  under  the  1987  program 
and  appropriated  under  the 
Supplemental  Appropriations  Act  will 
be  governed  by  the  proposed  rule  and 
program  requirements  for  the  1986  ESG 
program  (51  FR  45278,  December  17, 
1986.  adding  a  new  24  CFR  Part  575)  and 
by  the  modifications  discussed  in  this 
Notice  (below).  When  a  final  rule  for  the 

1986  ESG  program  becomes  effective, 
that  rule  and  the  modifications 
contained  in  this  Notice  will  govern  the 

1987  program. 

The  Department  will  implement  by 
notice  and  comment  rulemaking  the 
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remainder  of  the  1987  ESG  legislation, 
including  the  15  percent  waiver 
provision  in  section  414(b)  and  certain 
reallocation  provisions  in  section  413(d). 
Consequently,  these  provisions  will  not 
take  effect  until  the  final  rule  is 
promulgated  sometime  in  1988. 

2.  Comprehensive  Homeless  Assistance 
Plan 

Section  416(a)  of  the  Act  calls  for 
HUD's  requirements  under  the  1986  ESG 
program  to  govern  until  a  Final  rule  for 
the  1987  program  takes  effect.  These 
regulatory  requirements  include  the 
submission  and  approval  of  a  Homeless 
Assistance  Plan  as  a  condition  to  the 
receipt  of  ESG  assistance.  However,  the 
Homeless  Assistance  Plan  overlaps  the 
Comprehensive  Plan/certification 
approach  which  the  new  Act  requires  to 
be  implemented  immediately,  and, 
accordingly,  the  filing  of  a  Homeless 
Assistance  Plan  will  not  be  required 
under  the  1987  program. 

The  Department  has  reviewed  the 
statutory  text  and  legislative  history  of 
Subtitle  A  and  section  416(a)  of  the  Act. 
and  has  determined  that  the  provisions 
establishing  the  Comprehensive 
Homeless  Assistance  Plan  (and  not  the 
Homeless  Assistance  Plan)  apply  to  the 
allocation  and  use  of  funds  appropriated 
for  the  program  by  the  Supplemental 
Appropriations  Act,  1987.  The  language 
of  Subtitle  A  establishes  the  Plan  as  an 
independent,  specific  condition  to  the 
receipt  of  funding  under  each  of  the 
other  Subtitles  of  Title  IV.  The 
Department  believes  that  this  clear 
funding  condition  takes  precedence  over 
section  416(a).  which  makes  the  1987 
ESG  program  subject  to  the  1986 
program  requirements  by  means  of  a 
general  incorporation  by  reference, 
without  any  attention  to  specific 
features  of  the  programs,  including  how 
the  Homeless  Assistance  Plan  and  the 
Comprehensive  Homeless  Assistance 
Plan  fit  together. 

In  addition,  to  hold  the 
Comprehensive  Homeless  Assistance 
Plan  inapplicable  to  the  1987  ESG 
program's  appropriation  would  frustrate 
the  Act's  purpose  of  according  States 
and  localities  the  responsibility  for 
coordinating  all  of  Title  IV's  assistance 
in  a  comprehensive  manner.  As  the 
Conference  Report  accompanying  the 
Act  states: 

The  conference  report  improves  upon 
current  law  (1)  by  providing  a  streamlined 
requirement  for  one  comprehensive  plan 
covering  all  facets  of  assistance  to  the 
homeless  under  this  Act.  and  (2)  by  placing  at 
the  relevant  State  or  local  level  clear 
responsibility  for  coordmating  assistance 
under  various  sections  of  this  Act  with  other 


forms  of  assistance.  (H.  Rep.  No.  174. 100th 
Cong..  1st  Sess  73  (1987).) 

Thus,  for  purposes  of  the  1987  ESG 
program,  HUD  has  determined  that 
applicants  will  be  subject  to  the 
Comprehensive  Homeless  Assistance 
Plan/certification  requirements  of 
Subtitle  A  of  Title  IV  of  the  Act,  and  will 
not  have  to  submit  Homeless  Assistance 
Plans,  as  provided  in  §§  575.33fb)(2) 
(formula  allocation)  and  575.41(c)(3)(ii) 
(reallocation)  of  the  original  program. 

Subtitle  A  of  Title  IV  of  the  Act 
prohibits  ESG  assistance  from  being 
made  available  to,  or  within  the 
jurisdiction  of.  a  State  or  ESG  formula 
city  or  county  that  does  not  have  a 
HUD-approved  Comprehensive 
Homeless  Assistance  Plan.  The 
Department  published  a  Notice  in  the 
Federal  Register  on  August  14, 1987  (52 
FR  30628)  establishing  requirements  for 
the  Plan.  Among  other  things,  the  Notice 
specifies  the  jurisdictions  that  are 
subject  to  the  Plan's  funding  prohibition, 
and  describes  Subtitle  A's  effect  on  the 
applicants  and  recipients  under  each  of 
the  programs  of  Title  IV  of  the  Act, 
including  the  ESG  program.  The  Notice 
also  specifies  the  required  Plan's 
content,  timing  and  procedures  for  the 
submission  of  proposed  Plans  to  HUD. 
HUD's  review  and  approval  of  Plans. 
and  State  or  local  reviews  and  reports 
on  progress  in  carrying  out  the  Plans.  All 
potential  grantees  and  recipients  of  ESG 
assistance — both  those  that  may  receive 
amounts  directly  by  formula  or 
reallocation  and  those  that  may  receive 
amounts  through  other  grantees  or 
recipients — are  encouraged  to 
familiarize  themselves  with  the 
requirements  contained  in  the  August 
14. 1987  Notice. 

3.  Application  Requirements 

The  Department  is  currently  notifying 
States  and  formula  ESG  cities  and 
counties  of  their  grants  allocations 
under  the  Emergency  Shelter  Grants 
program.  These  letters  of  notification 
will  trigger  the  45-day  (in  the  case  of 
formula  cities  and  counties)  and  75-day 
(in  the  case  of  States)  deadlines  for 
filing  an  ESG  application  that  are 
specified  in  §  575.33(a)  of  the  proposed 
rule.  All  applications  to  HUD  for  ESG 
assistance  must  include  the  following; 

A.  Comprehensive  homeless 
assistance  plan  certification:  Any  State 
or  ESG  formula  city  or  county  that 
applies  to  HUD  for  ESG  assistance  must 
include  a  certification,  by  the  public 
official  responsible  for  submitting  the 
Plan  for  the  jurisdiction  to  be  served  by 
the  proposed  activities,  that  the 
activities  are  consistent  with  the  Plan.  In 
addition,  any  other  applicant  for  ESG 


reallocated  funds  must  provide  a 
certification  from  the  State  or  ESG 
formula  city  or  county  in  which  the 
activities  will  be  earned  out  (as 
appropriate)  that  the  applicant's 
proposed  activities  are  consistent  with 
the  Plan,  T^is  certification  will  take  the 
place  of  the  Homeless  Assistance  Plan 
contained  in  the  1986  ESG  program.  In 
Appendix  B  of  its  Notice  published  in 
the  Federal  Register  on  August  14. 1987 
(52  FR  30628,  30634).  the  Department 
listed  the  States,  temtones,  and  ESG 
formula  cities  and  counties  that  are 
subject  to  Plan  requirements. 

B.  Other  certifications  and 
assurances:  The  ESG  application  must 
contain  the  certifications  and 
assurances  listed  under  §  575.33  {b)(3), 
(b)4)  and  (b)(5)  of  the  December  17, 1986 
proposed  rule  and  program 
requirements,  and  Standard  Form  424 
(1575.33(b)(1)). 

C.  Budget  data  and  verification  of 
program  consistency:  In  the  case  of  a 
metropolitan  city  or  urban  county,  item 
(7)  of  Standard  Form  424  must  contain 
budgetary  information  identifying  the 
applicant's  proposed  use  of  grants 
amounts  for  each  of  the  three  categories 
of  eligible  activities  under  |§  575,21 
(a)(1),  (a)(2),  and  (a)(3).  States  must 
provide  a  statement,  at  item  (7).  (l)  of 
how  they  intend  to  implement  the 
requirements  in  §  575.23(a)  that  the 
entire  formula  allocation  will  be  made 
available  to  units  of  general  local 
government  in  the  State,  or  (2) 
identifying  the  specific  units  of  local 
government  that  will  receive  these 
amounts. 

4.  Funding  Allocation  Provisions 

The  1987  ESG  program  contains  a 
number  of  modifications  to  the  fund 
allocation  system  used  in  the  1986 
program.  The  Department  has 
determined  that  the  allocation  of 
amounts  appropriated  by  the 
Supplemental  .^ippropnations  Act,  1987, 
will  be  subject  to  these  changes.  Section 
416(b)  of  the  Act  contains  special 
provisions  dealing  with  the  initial 
allocation  of  assistance  under  the  1987 
ESG  program.  These  provisions  are 
distinct  from  the  guidance  provided  by 
section  416(a)  concerning  what 
regulations  govern  the  program,  and 
make  clear  that  each  State  and  ESG 
formula  grantee  is  to  have  its  allocation 
determined  under  the  1987  Act. 

In  making  allocations,  the  Department 
will  follow  these  procedures: 

a.  Funding  threshold.  The  funding 
threshold  for  formula  cities  and  counties 
will  be  525,000  (05  percent  of  the  S50 
million  appropriation),  rather  than  the 
$30,000  threshold  contained  in 
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§  575.31(c)  of  the  1986  ESG  program.  As 
under  the  1986  program,  allocations 
below  the  threshold  amount  will  be 
added  to  the  allocation  for  the  State  in 
which  the  city  or  county  is  located. 

b.  Territories.  HUD  has  set  aside 
grants  amounts  for  allocation  to  the 
Virgin  Islands,  Guam,  American  Samoa, 
Northern  Mariana  Islands,  and  the  Trust 
Territory  of  the  Pacific  (Palau).  Under 
section  416(b)  of  the  McKinney  Act,  the 
Secretary  of  HUD  is  required  to  allocate 
ESG  funds  to  each  "State,  metropolitan 
city  and  urban  county"  within  60  days  of 
the  date  of  enactment  of  the 
Supplemental  Appropriations  Act 
(approved  July  11,  1987).  The  Act  further 
provides  that  "(S|uch  assistance  shall  be 
allocated  and  may  be  used", 
notwithstanding  the  failure  of  the 
Department  to  issue  final  requirements 
implementing  the  1987  ESG  program. 
The  Department  interprets  this  provision 
as  also  requiring  the  allocation  of  grant 
funds  to  be  the  individual  territories, 
and  will  allocate  the  amount  set  aside 
for  the  territories  based  upon  each 
territory's  proportionate  share  of  the 
total  population  of  the  territories. 
Nevertheless,  since  the  choice  of  this 
particular  allocation  method  involves  an 
exercise  of  discretion  by  HUD.  the 
Department  intends  to  solicit  public 
comment  on  this  formula  in  its 
forthcoming  proposed  rule.  Any 
revisions  made  to  this  allocation 
formula  would  then  be  incorporated  into 
the  final  rule  for  the  1987  ESG  program 
and  would  govern  future  funding  of  the 
territories  under  the  program. 

It  also  requires  noting  that,  while  the 
Act  includes  territories  in  its  definition 
ol  'States",  the  unique  governmental 
structure  of  these  entities  requires  that 
for  purposes  of  program  administration 
they  be  treated  as  metropolitan  cities. 
Consequently,  the  1986  ESG  program 
requirements  in  Part  575  applicable  to 
metropolitan  cities  and  urban  counties 
will  also  govern  the  territories. 

c.  Reallocations  for  failure  to  have  an 
approved  Plan.  If  an  ESG  formula  city  or 
county  fails  to  obtain  approval  of  its 
Plan  on  or  before  November  27.  1987, ^ 
will  reallocate  the  amounts  to  the  State 
in  which  the  city  or  county  is  located — 
provided  the  State  has  an  approved 
Plan.  If  a  State  cannot  secure  approval 
of  Its  Plan  on  or  before  .November  27. 
1987,-'  HUD  will  take  back  the  amounts, 
but  will  not  reallocate  them  until  a  final 
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'  Novnib^r :;-  14HT  is  1U5  dnys  dfler  the  August 
U.  mfl7  Federal  Register  putilicdiion  of  the  Notice 
»"sidl>hshinK  rfquirt>m€nl9  for  the  Comprehensive 
Homeless  Assislsnce  Plan.  Selection  of  this  dale  is 
discussed  in  para^niph  5,  Timing  Considerations, 
below. 


rule  for  the  1987  program  takes  effect. 
This  is  beceuse  reallocation  of  these 
amounts  is  to  be  made  to  "States,  cities, 
and  counties  that  demonstrate 
extraordinary  need  or  large  numbers  of 
homeless  individuals",  as  determined  by 
HUD.  The  Department  believes  that 
establishing  procedures  for  reallocation 
of  these  amounts  involves  an  exercise  of 
HUD  discretion  that  must  first  be 
subjected  to  notice  and  comment 
rulemaking.  The  reallocation  to  States, 
cities,  and  counties  under  this  provision 
of  the  1987  program  was  not  contained 
in  the  1986  program  and,  thus,  is  not 
coverted  by  24  CFR  Part  575. 
Consequently,  HUD  will  retain  amounts 
to  be  reallocated  under  this  provision 
until  the  1987  program's  final  rule  is 
made  effective. 

Amounts  reallocated  because  of 
failure  of  cities  and  counties  to  obtain 
approval  of  their  Plans  will  (assuming 
an  approved  State  Plan)  be  added  to  the 
State  formula  allocation,  and  will  be 
subject  to  the  same  requirements  that 
govern  the  use  of  State  formula 
amounts. 

5.  Timing  Considerations 

The  applicability  of  the 
Comprehensive  Homeless  Assistance 
Plan  requirements  to  the  1987  ESG 
program  may  cause  some  timing 
questions.  For  example,  section  416(b) 
requires  HUD  to  allocate,  and  permits 
grantees  to  use  at  a  reasonable  time 
thereafter,  formula  amounts  at  the  end 
of  the  60-day  period  after  funds  are 
appropriated  for  the  program,  i.e., 
Septembers,  1987.  In  addition, 
reallocations  of  formula  amounts  are 
triggered  where  grantees  do  not  obtain 
Comprehensive  Plan  approval  within  90 
days  of  the  date  that  funds  become 
available  for  allocation. 

The  Department  believes  that 
Congress  intended  the  Comprehensive 
Plan  to  be  an  integral  and  essential  part 
of  the  Act's  homeless  assistance 
strategy.  As  such,  it  has  interpreted 
section  416(b)'s  60-day  trigger  to  apply 
only  to  HUD's  obligation  to  allocate 
grant  funds  by  September  9, 1987.  The 
ability  of  grantees  to  actually  use  ESG 
funds  is  dependent  upon  the 
Department's  receiving  a  satisfactory 
Plan  and  supporting  application 
documents.  To  construe  section  416(b} 
otherwise  would  permit  the  use  of  ESG 
amounts  before  Plan  approval,  thereby 
vitiating  the  Plan's  role  in  the  initial  ESG 
allocation.  Thus,  the  Department  will 
not  permit  use  of  ESG  funds  until  the 
relevant  Comprehensive  Homeless 
Assistance  Plan  has  been  approved  and 
the  grant  application  (including  the 


certification  of  consistency  with  the 
Plan)  has  been  reviewed  and  approved. 

With  respect  to  the  reallocation 
provisions  triggered  by  failure  to  have 
an  approved  Plan  (section  413(d)(3)  of 
the  Act),  the  Department  considers  that 
these  provisions  are  intended  to  give 
Slates  and  formula  cities  and  counties  a 
reasonable  period  within  which  to 
obtain  Plan  approval.  Consequently, 
HUD  interprets  the  90-day  statutory 
deadline  to  begin  running  15  days  after 
the  Department  published  its  Notice  on 
the  Comprehensive  Homeless 
Assistance  Plan,  i.e.,  15  days  after 
August  14.  1987.  or  August  29.  1987.  If  a 
State  fails  to  meet  the  90-day  deadline, 
the  amounts  involved  are  to  be 
reallocated  for  use  by  or  in  a  jurisdiction 
that  has  an  approved  Plan.  The 
Department  believes  that  the  policy 
behind  the  Comprehensive  Plan  and  the 
reallocation  provisions  can  be  best 
effectuated  by  providing  a  reasonable 
period,  keyed  to  the  August  14,  1987 
publication  date  of  the  Comprehensive 
Homeless  Assistance  Plan  Notice, 
within  which  Plans  must  be  approved  to 
avoid  reallocation  of  the  amounts 
involved. 

Other  Matters 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  Part  50.  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  during  regular  business  hours 
in  the  Office  of  the  General  Counsel, 
Rules  Docket  clerk,  at  the  above 
address. 

The  information  collection 
requirements  contained  in  this  Notice 
have  been  submitted  to  the  Office  of 
Management  and  Budget  for  approval 
under  the  Paperwork  Reduction  Act. 
The  OMB  control  number,  when  it  is 
assigned,  will  be  announced  by  separate 
notice  in  the  Federal  Register. 

Authority:  Sections  401  and  416  of  the 
Stewart  B.  McKinney  Homeless  Assistance 
Act.  Pub.  L.  100-77.  approved  July  22.  1987; 
section  7(d)  of  the  Department  of  Housing 
and  Urban  Development  Act  (42  U.S.C. 
3535(d)). 

Dated:  August  28. 19«7. 
lack  R.  Stokvis, 

Genera/  Deputy  Assistant  Secretary  for 
Community  Planning  and  Development. 
jFR  Doc.  87-20472  Filed  9-3-87-  8:45  am] 
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Office  of  the  Secretary 

i  Docket  No.  D-87-859;  FR-2388) 

Emergency  Shelter  Grants  Program; 
Delegation  of  Authority 

agency:  Office  of  the  Secretary.  HUD. 

ACTION:  Notice  of  concurrent  delegation 
of  authority. 

SUMMARY:  The  Emergency  Shelter 
Grants  program  was  reauthorized  by 
Subtitle  B  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act,  Pub.  L.  ICX)- 
77.  approved  July  22,  1987.  This  Notice 
delegates  to  the  Assistant  Secretary  and 
the  General  Deputy  Assistant  Secretary 
for  Community  Planning  and 
Development  the  Secretary's  power  and 
authority  with  respect  to  this  program, 
subject  to  specified  exceptions. 
EFFECTIVE  DATE:  Septf-mber  4,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Don  I.  Patch.  Director.  Office  of  Block 
Grant  Assistance,  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street.  SW..  Washington.  DC 
20410.  telephone  (202)  755-6587.  [This  is 
not  a  toll-free  number]. 

SUPPLEMENTARY  INFORMATION:  This 

Notice  states  the  scope  of  authority 
given  to  the  Assistant  Secretary  and 
General  Deputy  Assistant  Secretary  for 
Community  Planning  and  Development 
for  the  Emergency  Shelter  Grants 
Program.  All  of  the  Secretary's  authority 
with  respect  to  this  program  is  delegated 
except  the  power  to  sue  and  be  sued. 
The  authority  delegated  includes  the 
authority  to  redelegate  to  employees  of 
the  Department,  except  for  the  authority 
to  issue  rules  and  regulations. 

The  Emergency  Shelter  Grants 
Program  has  been  reauthorized  by  Title 
IV.  Subtitle  B  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act.  A 
Notice  describing  the  program 
requirements  for  the  1988  fiscal  year  is 
published  elsewhere  in  today's  issue  of 
the  Federal  Register.  Accordingly,  the 
Secretary  delegates  as  follows; 

Section  A.  Authority  Delegated 

The  Assistant  Secretary  for 
Community  Planning  and  Development 
and  the  General  Deputy  Assistant 
Secretary  for  Community  Planning  and 
Development  are  authorized 
individually  to  exercise  the  power  and 
authority  of  the  Secretary  of  Flousing 
and  Urban  Development  with  respect  to 


the  Emergenc\  Shelter  Grants  Program 
as  authorized  by  Subtitle  B  of  the 
Stewart  B.  McKinney  Homeless 
Assistance  Act.  F''ub.  L.  100-77,  approved 
July  22. 1987,  except  as  indicated  in 
section  B  below.  This  includes  the 
authority  to  issue  or  waive  rules  and 
regulations. 

Section  B.  Authority  Excepted 

There  is  excepted  from  the  authority 
delegate  under  Section  A  the  power  to 

sue  or  be  sued. 

Section  C.  Authority  to  Redelegate 

The  Assistant  Secretary  for 
Community  Planning  and  Development 
and  the  General  Deputy  Assistant 
Secretary  for  Community  Planning  and 
Development  are  authorized, 
individually,  to  redelegate  to  employees 
of  the  Department  any  of  the  power  and 
authority  delegated  under  section  A  that 
is  not  excepted  under  section  B  of  this 
delegation.  In  addition,  the  Assistant 
Secretary  and  the  General  Deputy 
Assistant  Secretary  are  not  authorized 
to  redelegate  the  authority  to  issue  or 
w  aive  rules  and  regulations,  except  with 
respect  to  the  extension  of  grantee 
submission  and  obligation  of  grant 
amount  deadlines. 

Authority:  Section  7(d),  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C.  3535(d)). 

Dated:  August  28. 1987. 
Carl  D.  Cov-itz, 
Under  Secretary. 

(FR  Doc.  87-20473  Filed  9-3-87;  8:45  am) 
BILLING  CODE  4210-32-M 

Office  of  the  Assistant  Secretary  for 

Comr-.unity  Planning  and 
Development 

[Docket  No.  87-860;  FR-2388] 

Emergency  Shelter  Grants  Program; 
Redelegation  of  Authority 

AGENCY:  Assistant  Secretary  for 

Community  Planning  and  Development, 

HUD. 

ACTION:  Notice  of  redelegation  of 

authority. 

SUMMARY:  The  Assistant  Secretary  for 
Community  Planning  and  Development 
is  redelegating  his  power  and  authority 
with  respect  to  the  Emergency  Shelter 
Grants  Program  to  Regional 
Administrators  and  Category  A  Field 
Office  Managers,  subject  to  certain 
specified  exceptions. 


EFFECTIVE  DATE:  Septe.T:ber  4,  ".96" 
FOR  FURTHER  INFORMATION  CONTACT: 
Don  I.  Patch.  Director.  Office  of  Block 
Grant  Assistance.  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street.  SW.,  Washington  DC 
20410.  telephone  (202)  755-6587.  [This  is 
not  a  toll-free  number] 
SUPPLEMENTARY  INFORMATION:  The 
Secretary  of  Housing  and  Urban 
Development  has  delegated  his  power 
and  authority  with  respect  to  the 
Emergency  Shelter  Grants  Program  to 
the  Assistant  Secretary  and  to  the 
Deputy  Assistant  Secretary  for 
Community  Planning  and  Development, 
subject  to  certain  exceptions.  These 
exceptions  include  the  authority  to  sue 
or  be  sued  and  the  authority  to 
redelegate  responsibility  and  authority 
for  the  issuance  or  waiver  of  rules  and 
regulations.  Notice  of  the  Secretary's 
delegation  is  published  elsewhere  in 
today's  issue.  In  this  redelegation.  the 
Assistant  Secretary  for  Community 
Planning  and  Development  is 
redelegating  his  authority  with  respect 
to  the  Emergency  Shelter  Grants 
Program  to  specified  officials  of  HUD 
Field  Offices,  subject  to  additional 
exceptions.  This  redelegation  is 
intended  to  maximize  the  authority  of 
HUD  Field  Offices  to  administer  the 
Emergency  Shelter  Grants  Program 
within  departmental  regulations,  subject 
to  the  specific  exception  set  out  in 
section  B  of  this  Notice. 

Accordingly,  the  Assistant  Secretary 
for  Community  Planning  and 
Development  redelegates  as  follows: 

Section  A.  Authority  Redelegated 

Each  Regional  Administrator  and 
Category  A  Office  Manager,  and  the 
Deputy  of  each  such  official,  is 
authorized  by  the  Assistant  Secretary 
for  Community  Planning  and 
Development  to  exercise  the  power  and 
authority  of  Assistant  Secretary  with 
respect  to  the  Emergency  Shelter  Grants 
Program  authorized  by  Subtitle  B  of  the 
Stewart  B.  McKinney  Homeless 
Assistance  Act.  Pub.  L.  100-77 
(approved  July  22, 1987).  except  as 
indicated  in  section  B  below. 

Section  B.  Authority  Excepted 

There  is  excepted  from  the  authority 
delegated  under  Section  A:  the  authority 
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to  issue  or  waive  rules  and  regulations 
[except  with  respect  to  the  extension  of 
up  to  30  days  of  grantee  submission  and 
obligation  of  grant  amount  deadlines): 
the  authority  to  impose  sanctions  under 
24  CFR  575-63  (other  than  to  issue  a 
warning  letter):  the  authority  to 
reallocate  grant  amounts  that  are 
returned  to  HUD  b\'  a  metropolitiin  city 
or  urban  county  for  use  outside  the 
respective  jurisdiction;  and  the  authority 
to  reallocate  any  grant  amounts  outside 
the  State  to  which  they  were  allocated. 

Authority:  Sec.  7(d),  Department  of  Housing 

.i:m\  L'rb.iP,  De'.e!opmi'nt  .Ai  t  (42  t.'.S.C. 


n.i'.d    .•\iii;u--l  2(1  1987, 
jack  R.  Stokvis, 

Ccnerai  Deputy  Assistant  Secretary  for 
Community  Planning  and  Development. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  202 

(Release  Nos.  33-6733;  34-24866;  35-24452- 
39-2112;  IC-15953;  IA-1080) 

Temporary  Lockbox  Rule 

agency:  Secuntit's  and  Exchange 

(lommissiiin. 

ACTION:  Extension  of  temporary  rule. 


SUMMARY:  The  Commission  is  extending 

for  one  year  the  effectiveness  of  a 
temporary  rule,  adopted  in  June,  1984, 
which  permits  fihng  and  other  fees  to  be 
remitted  to  a  U.S.  Treasury  designated 
loclvbox  depository  located  in 
Pittsburgh,  Pennsylvania.  This  action 
will  permit  registrants  to  continue  to  use 
the  procedures  specified  by  the 
temporary  rule  pending  the 
Commission's  consideration  of  whether 
to  adopt  dmendments  to  the  rule. 
EFFECTIVE  DATES:  September  1,  1987- 
September  1,  1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
ffdnne  G.  Hartford,  Special  Counsc!, 
1^:02-272-2700),  Office  of  the  Executive 
Director,  Securities  and  Exchange 


Commission,  450  Fifth  Street  N'W., 
Washington  DC  20549 

SUPPLEMENTARY  INFORMATION:  In 

Securities  Act  Release  No.  6540,  dated 
June  27, 1984  (49  VR  27306).  the 
Commission  adopted  a  temporary 
amendment  to  rule  202,3a,  to  permit 
filing  and  other  fees  to  be  remitted  to  a 
lockbox  depository.  Under  this 
amendment,  filers  may  continue  to 
submit  fees  to  the  Commission  with 
filings  or  may  transmit  required  fees  to  a 
lockbox  depository  in  Pittsburgh, 
Pennsylvania  by  mail,  wire  transfer,  or 
hand  delivery.  When  the  temporary 
amendments  were  adopted,  the 
Commission  stated  that  in 
approximately  twelve  months  it  would 
consider  whether  to  eliminate  payment 
of  fees  directly  to  the  Commission  and 
instead  mandate  payment  of  fees  to  a 
lockbox.  The  effectiveness  of  the 
temporary  rule  has  been  extended  on 
two  previous  occasions,  November  10, 
1986  (51  FR  40791)  and  February  3,  1986 
(51  FR  4160).  In  addition,  amendments  to 
rule  202,3a,  which  would  change  its 
provisions  from  permissive  to 
mandatory,  were  proposed  in  January, 
1986  (51  FR  8267,  February  21, 1986). 
Subsequent  issues  have  been  raised  as  a 


result  of  Commission  concerns  and 
comments  received  from  the  public.  In 
addition,  the  staff  has  reco.mmended  re- 
design of  the  Commission  s  existing  fee 
collection  system.  Pending  its  decision 
concerning  whether  to  adopt  the 
proposed  changes,  the  Commission  has 
determined  that  the  effectiveness  of 
temporary  rule  202,3a  should  be 
extended  for  a  period  of  one  year  (until 
September  1,  1988)  to  permit  the 
continuation  of  existing  procedures. 

Administrative  Procedure  .Act 

The  Commission  finds,  in  accordance 
with  the  Administrative  Procedure  Act, 
5  U.S.C.  553(b)(A).  that  temporary  rule 
202.3a  relates  solely  to  agency 
organization,  procedure  or  practice  and, 
therefore,  advance  notice  and 
opportunity  for  comment  is  unnecessary 
in  connection  with  this  action. 

By  the  Commission. 
Jonathan  G.  Kafz, 

Secretary. 
August  31,  1987. 
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Rules  and  Regulations 
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Vol.  52.  No.  173 

Tuesday.  September  8.  1987 


This   section   o1   the   FEDERAL   REGISTER 
contains   regulatory   documents   having 
general   applicability   and   legal   etiect,   most 
of   which   are   keyed   to   and   codified   in 
the  Code  of  Federal   Regulations,  which  is 
putilished   under  50  trtles   pursuant   to   44 
use     1510 

The  Code  of   Federal   Regulations   is   soio 
by   the   Superintendent   of   Documents 
P'ices   of   new   books  are   listed   in   the 
first    FEDERAL   REGISTER   issue   of   each 
wt-ek 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8  CFR  Part  204 
[INS:  1010-87) 

Automatic  Conversion  of 
Classification  of  Beneficiary 

AGENCY:  Imrr.igration  and  Naturalization 
Service,  Justice. 
action:  Final  rule. 

summary:  This  amendment  to  the 
rt?siilations  clarifies  for  the  Service, 
immigration  attorneys  and 
representatives,  and  the  public  the 
process  for  the  automiatic  conversion  of 
classification  of  a  beneficiarv'  of  an 
approved  Form  1-130.  Petition  for  Alien 
Relative,  to  the  proper  classification  and 
the  retention  of  the  original  priority  date 
when  conversion  is  done.  This 
clarification  will  assure  that  the 
beneficiary  is  accorded  the 
classification  and  priority  date  to  which 
he/she  is  entitled  and  that  visa  numbers 
under  numerical  limitations  are 
preserved  when  a  preference 
beneficiary  converts  to  an  immediate 
relative  beneficiary. 
EFFECTIVE  DATE:  September  8.  198~, 
FOR  FURTHER  INFORMATION  CONTACT: 
Volanda  Sanchez-K.  Semor  Immigration 
F.xaminer,  Immigration  and 
Naturalization  Service,  425  I  Street. 
NW..  Washington,  DC  20536.  Telephone: 
(202)  633-5014. 

SUPPLEMENTARY  INFORMATION:  Title  8 
Code  of  Federal  Regulations.  §  204,5, 
Automatic  Conversion  of  Classification 
of  Beneficiary,  should  clearly  show  that 
after  a  relati\ .?  petition  has  been 
approved  by  the  Service,  the  follow'ing 
instances  that  occur  subsequent  to  the 
approval  of  the  petition  cause  the 
classification  of  the  beneficiary  to 
automatically  convert  to  another 


classification,  but  have  no  effect  on  the 
original  priority  date  or  the  date  the 
initial  petition  is  filed  with  the  Service: 

1.  A  currently  valid  petition  previously 
approved  to  classify  the  beneficiary  as 
the  unmarried  son  or  unmarried 
daughter  of  a  United  States  citizen 
under  section  203(a)(1)  of  the  Act  is 
automatically  converted  to  section 
203(a)(4)  of  the  Act  as  of  the  date  the 
beneficiary  marries. 

2.  A  currently  valid  petition  previously 
approved  to  classify  a  child  of  a  United 
States  citizen  as  an  immediate  relative 
under  section  201(b)  automatically 
converts  to  section  203(a)(4)  as  of  the 
date  the  beneficiary  marries. 

3.  A  currently  valid  petition 
classifying  the  married  son  or  daughter 
of  a  United  States  citizen  as  a 
preference  immigrant  under  section 
203(a)(4)  automatically  converts  to 
section  201(b)  if  the  beneficiary  is  under 
21  years  of  age  or  to  section  203(a)(1)  if 
the  beneficiary  is  over  21  years  of  age  as 
of  the  date  of  termination  of  the 
beneficiary's  marriage. 

4.  A  current  valid  petition  classifying 
the  child  of  a  United  States  citizen  as  an 
immediate  relative  under  section  201(b) 
of  the  Act  shall  be  regarded  as  approved 
for  preference  status  under  section 
203(a)(l)ofthe  Act  asofthe 
beneficiary's  twenty-first  birthday  if  the 
beneficiary  is  still  unmarried. 

5.  Upon  the  naturalization  of  the 
petitioner,  a  currently  valid  petition 
according  preference  status  under 
section  203(a)(2)  of  the  Act  shall  be 
regarded  as  approved  for  immediate 
relative  status  under  201(b|  for  a  spouse 
and  a  child  under  the  age  21,  and  under 
section  203(a)(1)  for  a  son  or  daughter 
over  21  years  of  age. 

These  changes  in  regulation 
accomplish  that  purpose. 

In  accordance  with  5  U.S.C.  605(b),  the 
Commissioner  of  Immigration  and 
Naturalization  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

This  is  not  a  major  rule  within  the 
meaning  of  section  1(b)  of  E.0. 12291. 

List  of  Subjects  in  8  CFR  Part  204 

Administrative  practice  and 
procedure  Reporting  and  recordkeeping 
requirements. 

.'Accordingly.  Chaoier  I  of  Title  8,  Part 
204.  Code  of  Federa  Regulations,  is 
amended  as  follows: 


FART  204— PETITION  TO  CLASSIFY 
ALIEN  AS  RELATIVE  OF  A  UNITED 
STATES  CITIZEN  OR  AS  A 
PREFERENCE  IMMIGRANT 

1.  The  authority  citation  for  Part  204  is 
revised  to  read: 

Authority:  66  Stat.  166. 173, 175. 178, 179, 
162.  217;  8  U.SC.  1101.  1103.  1151.  1153.  1154. 
1192,  1255. 

2.  Section  204.5  is  revised  to  read  as 
follows: 

§  204.5     Automatic  conversion  of 
classification  of  beneficiary. 

[a)  By  change  In  beneficiary's  marital 
status.  (1)  A  currently  valid  petition 
previously  approved  to  classify  the 
beneficiary  as  the  unmarried  son  or 
daughter  of  a  United  States  citizen 
under  section  203(a)(1)  of  the  Act  shall 
be  regarded  as  approved  for  preference 
status  under  section  203(a)(4)  of  the  Act 
as  of  the  date  the  beneficiary  marries. 
The  beneficiary's  priority  date  is  the 
same  as  the  date  the  petition  for 
classification  under  section  203(a)(1) 
was  properly  filed. 

(2)  A  currently  valid  petition 
previously  approved  to  classify  a  child 
of  a  United  States  citizen  an  immediate 
relative  under  section  201(b)  of  the  Act 
shall  be  regarded  as  approved  for 
preference  status  under  section  203(a)(4) 
of  the  Act  as  of  the  date  the  beneficiary 
marries.  The  beneficiary's  priority  date 
is  the  same  as  the  date  the  petition  for 
201(b)  classification  was  properly  filed. 

(3)  A  currently  valid  petition 
classifying  the  married  son  or  married 
daughter  of  a  United  States  citizen  for 
preference  status  under  section  203(a)(4) 
of  the  Act  shall,  upon  legal  termination 
of  the  beneficiary's  marriage,  be 
regarded  as  approved  under  section 
203(a)(1)  of  the  Act.  The  beneficiary's 
priority  date  is  the  same  as  the  date  the 
petition  for  classification  under  section 
203(a)(4)  was  properly  filed.  If  the 
beneficiary  is  under  21  years  of  age,  the 
petition  is  considered  approved  for 
status  as  an  immediate  relative  under 
section  201(b)  of  the  Act  as  of  the  date 
of  termination  of  the  marriage. 

(b)  By  beneficiary 's  attainment  of  the 
age  of  21  years.  A  currently  valid 
petition  classifying  the  child  of  a  United 
States  citizen  as  an  immediate  relative 
under  section  201(b)  of  the  Act  shall  be 
regarded  as  approved  for  preference 
status  under  section  203(a)(1)  of  the  Act 
as  of  the  beneficiary's  twenty-first 
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birthday.  The  beneficiary's  priority  date 
is  the  same  as  the  date  the  petition  for 
201(b)  classification  was  filed. 

(c)  By  petitioner's  naturalization. 
Effective  upon  the  date  of  naturalization 
of  a  petitioner  who  had  been  lawfully 
admitted  for  permanent  residence,  a 
currently  valid  petition  according 
preference  status  under  section  203(a)(2) 
of  the  Act  to  the  petitioner's  spouse, 
unmarried  children  under  12  years  of 
age,  or  unmarried  son  or  unmarried 
daughter  over  21  years  of  age  shall  be 
regarded  as  approved  for  immediate 
relative  status  under  section  201(b)  of 
the  Act,  for  the  spouse  and  unmarried 
children  under  21  years  of  age,  and  for 
the  unmarried  son  or  unmarried 
daughter  shall  be  regarded  as  approved 
under  section  203(a)(1)  of  the  Act.  In  any 
case  of  conversion  to  classification 
under  section  203(a)(1),  the  beneficiary's 
priority  date  is  the  same  as  the  date  the 
petition  for  classification  under  section 
203(a)(2)  was  properly  filed. 

Date:  September  1,  1987. 
Richard  E.  Norton. 

Associate  Commissioner.  Examinations. 
ImwigrvtiOn  and  Naturalization  Service. 
{VK  Doc.  87-20446  Filed  *-4-87;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animai  and  Plant  Hsatth  Inspection 
Service 

9  CFR  Part  78 

(Dock«t  Na  87-050] 
Brucellosis 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTKHl:  Final  rule. 

SUMMARY:  We  are  amending  the 
brucellosis  regulations  by  restricting  the 
use  of  tattoos  for  identifying  certain 
sows  and  boars  in  interstate  commerce. 
Before  tattoos  may  be  used,  we  are 
requiring  that  they  be  authorized  by  the 
Deputy  Administrator,  Veterinary 
Services.  This  action  is  necessary 
because  the  majority  of  slaughter  plants 
have  switched  to  a  new  methodology 
that  is  incompatible  with  the  use  of 
tattoos. 

EFrecnvi  DATE  October  8. 1987. 

FOR  RmTHCR  INFORMATION  CONTACT: 

Dr.  W.E.  Ketter.  Regulatory 
Communications  and  Compliance  Policy 
Staff.  VS.  APHIS.  USDA,  Room  828, 
Federal  Building,  6505  Belcrest  Road. 
Hyattsville,  MD,  20782,  301-436-8135. 


SUPPLEMENTARY  INFORMATION: 
Background 

The  provisions  of  9  CFR  Part  78  et  seq. 
(referred  to  below  as  the  regulations) 
restrict  the  interstate  movement  of 
cattle,  bison,  and  swine  to  prevent  the 
spread  of  brucellosis,  and  designate  the 
infection  status  of  various  states  and 
areas.  In  the  current  regulations, 
Subpart  D  (§§  78.30  through  78.34) 
specifically  restricts  the  interstate 
movement  of  certain  swine.  Section 
78.33  requires  the  use  of  tattoos,  eartags, 
and  backtags  for: 

1.  Identifying  sources  of  brucellosis  by 
tracing  movements  of  brucellosis 
infested  swine  back  through  marketing 
channels  to  herds  of  origin;  and 

2.  Tracing  movements  of  brucellosis 
infected  and  e.xposed  swine  from  herds 
of  origin  to  final  destinations  to 
determine  the  extent  of  brucellosis 
spread. 

Cn  January  13, 1987,  we  published  in 
the  Federal  Register  (52  FR  1336-1338, 
Docket  No.  85-049),  a  document 
proposing  to  amend  the  regulations  by 
restricting  the  use  of  tattoos  as  a  swine 
identification  tool.  Amendments  were 
also  proposed  to  clarify  the  regulations 
relating  to  "approved  swine 
identification  tags"  and  "purebred 
registry  associations."  Other 
amendments  were  proposed  to  require 
certain  individuals  to  maintain  written 
records  concerning  swine. 

We  solicited  comments  on  the 
proposal  for  60  days,  ending  March  16, 
1987.  Eight  comments  were  received.  All 
of  them  supported  our  proposal. 
However,  several  suggested  further 
changes. 

One  commenter  recommended  that 
we  "(c]ompletely  eliminate  the  option  of 
tattooing  any  slaughter  breeding  swine 
for  the  purpose  of  traceback."  Another 
commenter  stated  that  "[i]f  a  slaughter 
plant  still  uses  the  scalding  process, 
tattoos  should  remain  an  alternative 
identification  to  eartags  and  backtags." 
In  the  past,  tattoos  were  a  good 
identification  method.  Slaughtering 
establishments  routinely  scalded  swine 
in  hot  water.  This  removed  the  hair,  and 
identiTication  tattoos  were  easily  read 
and  recorded.  Today,  many  slaughtering 
establishments  use  skinning  procedures 
rather  than  the  scalding  process.  In 
skinning,  hair  is  not  removed  from  the 
hides,  and  tattoos  are  impossible  to 
read.  However,  some  slaughtering  plants 
still  use  scalding.  In  these  cases,  tattoos 
would  still  effectively  identify  the  swine. 

We  have  considered  these  comments, 
and  decided  not  to  discontinue  the  use 
of  tattoos  entirely.  There  are  some 
situations,  for  example,  slaughter  plants 
that  still  use  the  scalding  process,  when 
tattoos  provide  an  adequate  means  for 


swine  identification  and  trace-back.  To 
allow  for  this,  and  ensure  that  any 
continued  uses  of  tattoos  will  provide 
effective  identification,  §  78.33(a)(3) 
permits  use  of  Veterinary  Services- 
approved  tattoos  only  when: 

1.  This  means  of  identification  has 
been  requested,  in  writing,  by  the  person 
who  will  be  using  the  tattoo  or  by  a 
state  animal  health  official;  and 

2.  The  Deputy  Administrator 
authorizes  this  specific  use  of  tattoos 
after  determining  that  tattoos  would 
provide  an  effective  means  of 
identification  and  trace-back  under  the 
circumstances  described  by  the 
requestor. 

One  commenter  recommended  that 
swine  backtags  be  visually  different 
from  cattle  backtags  to  avoid  confusion 
after  the  tags  are  removed  from 
slaughtered  animals.  We  not  only  agree, 
but  we  have  been  issuing  different 
swine  and  cattle  backtags  since  the 
beginning  of  the  year.  The  cattle  backtag 
is  still  oblong  in  shape  and  utilizes  both 
alpha-numeric  and  bar  codes.  The  new 
swine  backtag  is  round  in  shape  and 
utilizes  alpha-numeric  codes  only. 

Another  commenter  suggested  that 
cattle  backtags  be  the  "primary  mode  of 
identification  on  all  slaughter  breeding 
swine,"  and  that  ear  tags  should  be 
reserved  for  animals  from  known 
infected  and  quarantined  herds,  or  in 
special  situations.  The  commenter 
explained  that:  (1)  The  cattle  backtag 
system  has  been  in  use  for  a  long  time; 
(2)  markets  and  dealers  use  it  for 
keeping  track  of  animals  in  their  own 
records;  (3)  making  it  the  primary 
identification  system  would  eliminate 
the  need  for  industry  to  introduce  any 
additional,  different  identification 
systems;  and  (4)  ear  tags  cannot  be 
inserted  without  restraining  each 
individual  swine;  whereas  backtags  are 
very  easy  to  apply. 

We  are  not  making  any  changes  in  the 
regulations  based  on  this  comment.  The 
regulations  as  proposed  allow  either  a 
backtag  or  eartag  to  be  used  to  identify 
swine.  The  individual  responsible  for 
identifying  the  swine  can  choose,  based 
on  all  the  circumstances,  which 
identification  device  to  use.  Also,  as 
explained  above,  swine  backtags  are 
different  than  cattle  backtags.  However, 
industry  can  keep  track  of  and  use 
swine  backtag  numbers  'n  the  same  way 
as  they  keep  track  of  and  use  cattle 
backtag  numbers.  Allowing  eartags  as 
acceptable  identification  for  swine 
should  not  require  industry  to  introduce 
any  new  identification  systems. 

One  commenter  suggested  that  the 
regulations  specify  where  the  backtag 
should  be  placed  on  swine. 
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Though  we  currently  have  regulations 
in  Part  78  specifying  where  backtags 
must  be  placed  on  cattle,  we  do  not 
have  enough  data  at  this  time  to 
determme  the  best  location  to  place 
backtags  on  swine.  Placement  on  the 
shoulder  has  been  successful  on  cattle, 
but  at  least  one  state  has  reported  that 
backtags  do  not  stay  on  when  placed 
behind  the  shoulder  on  swine.  States 
reporting  good  backtag  retention  on 
swine  do  not  agree  on  where  the 
backtag  should  be  placed.  For  example, 
one  state  requires  placement  on  the 
forehead;  another  requires  placement 
"on  either  side  of  the  neck,  as  close  to 
the  head  area  as  possible."  If  we 
determ  ne  that  there  is  one  preferable 
position  for  backtag  placement  on 
swine,  we  will  propose  amending  the 
regulations  to  specify  the  location. 

Finally,  one  commenter  questioned 
whether  footnotes  to  the  regulations  are 
enforceable,  and  stated  speciFically  that 
the  material  in  footnote  6  to  §  78.33  is 
"needed"  and  should  be  in  a  form  that 
can  be  enforced. 

In  fact,  footnotes  are  enforced  just  like 
any  other  subpart,  section,  or  paragraph 
of  the  regulations.  However,  if  the 
commenter  is  uncertain,  we  can  assume 
that  a  certain  amount  of  reader 
confusion  may  exist  with  regard  to  this 
point.  Therefore,  we  have  inserted  the 
wording  of  footnotes  6  and  7  into  the 
text  of  the  final  regulations  as  new 
§§  78.33  (d)  and  (e),  respectively. 
Because  we  have  moved  proposed 
footnotes  6  and  7  into  the  text,  we  have 
renumbered  proposed  footnote  8  as 
footnote  6. 

Miscellaneous 

We  have  made  nonsubstantive 
changes  to  present  the  provisions  of  this 
rule  more  clearly. 

Papen\'ork  Reduction  Act 

Information  collection  requirements 
contained  in  this  document  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMBl  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq]  and  have  been 
assigned  O.MB  control  number  0579- 
0047, 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  action  will  have  an 
effect  on  the  economy  of  less  than  $100 
million:  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  stale,  or 


local  government  agencies,  or 
geographic  regions:  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment. 

productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  purpose  of  this  final  rulemaking  is 
to  make  official  eartags  and  United 
States  Department  of  Agriculture 
backtags  the  primary  methods  for 
identifying  sows  and  boars  moved  in 
interstate  commerce  for  slaughter  or 
breeding,  rather  than  Veterinary 
Services  approved  tattoos.  This  change 
will  have  little  effect  on  the  movement 
of  swine  in  interstate  commerce. 

Previously.  Veterinary  Services 
approved  tattoos  were  used  without 
prior  approval,  while  eartag  and  backtag 
use  was  restricted.  This  final  rule 
removes  prior  approval  requirements  for 
eartag  and  backtag  use.  but  places 
restrictions  on  the  use  of  tattoos.  As  a 
result,  most  persons  who  were  tattooing 
will  now  switch  to  use  of  official  eartags 
or  United  States  Department  of 
.Agriculture  backtags. 

The  changeover  of  identification 
methods  will  represent  a  small  savings 
for  some  users  and  a  small  addiiional 
cost  for  others.  In  either  case,  the 
economic  imipact  will  be  insignificant 
when  measured  against  the  overall 
production,  maintenance,  and 
transportation  costs  for  any  persons 
moving  swme. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  sign.j'cant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  9  CFR  Part  78 

.Animal  diseases.  Brucellosis,  Cattle, 
Hogs,  Quarantine,  Transportation. 

PART  78— BRUCELLOSIS 

Accordingly,  9  CFR  Part  78  is 
amended  to  read  as  follows; 

1.  The  authority  citation  for  Part  78 
continues  to  read  as  follows; 

Authority:  21  U.S.C.  lll-114a-l.  n4g.  115. 
117,  120,  121,  123-126,  134b,  134f:  7  CFR  2.17, 
2.51.  and  37l.2(d]. 

2.  Section  78.1  is  amended  by  adding 
the  following  definitions  in  alphabetical 
order: 

§78.1     (Amended) 

Purebred  registry  association.  A 
swine  breed  association  formed  and 
perpetuated  for  the  maintenance  of 
records  of  purebreeding  of  swine 
species  for  a  specific  breed  whose 


characteristics  are  set  forth  in 
Constitutions.  By-Laws,  and  other  rules 
of  the  association. 

•  •        •        *        * 

United  States  Department  of 
Agriculture  backtag.  A  Veterinary 
Serx'ices  approved  identification 
backtag  conforming  to  the  eight- 
character  alpha-numeric  National 
Backtagging  System,  which  provides  a 
unique  identification  for  each  individual 
animal. 

•  •        ♦        ♦        * 

Veterinary  Services  approved  tattoo. 
A  tattoo,  conforming  to  the  six  character 
alpha-numeric  National  Tattoo  System, 
which  is  assigned  by  a  state  animal 
health  official  or  the  Veterinarian  in 
Charge  to  provide  a  unique 
identification  for  each  herd  or  lot  of 
swine. 

•  *        *         •        • 

3.  Section  78.33  is  revised  to  read  as 

follows: 

§  78.33    Sows  and  t>oarft. 

(a)  Sows  and  boars  may  be  moved  in 
interstate  commerce  for  slaughter  or  for 
sale  for  slaughter  if  they  are: 

(1)  Individually  identified  by  an 
official  eartag  or  a  United  States 
Department  of  Agriculture  backtag 
applied  before  movement  in  interstate 
commerce  and  before  they  are  mixed 
with  swine  from  any  other  source;  or 

(2)  Individually  identified  by  an 
official  eartag  or  a  Un;ted  States 
Department  of  Agriculture  backtag 
applied  upon  arrival  after  movement  in 
interstate  commerce  and  before  they  are 
mixed  with  swine  from  any  other 
source,  when  moved  direcdy  from  their 
herd  of  ongin  to: 

(i)  A  recognized  slaughtering 
establishment;  or 

(ii)  A  stockyard,  market  agency,  or 
dealer  operating  under  the  Packers  and 
Stockyards  Act.  as  amended  (7  U.S.C. 
181  et  seq.]:  or 

(3]  Individually  identified  by  a 
Veterinary  Services-approved  tattoo, 
when  the  use  of  the  Veterinary  Services- 
approved  tattoo  has  been  requested  by  a 
user  or  the  State  animal  health  official, 
and  the  Deputy  Administrator 
authorizes  its  use  in  writing  based  on  a 
determination  that  use  of  the  Veterinary 
Services-approved  tattoo  will  provide  a 
means  of  tracing  the  movement  of  the 
sows  and  boars  in  interstate  commerce. 

(b)  Sows  and  boars  may  be  moved  in 
interstate  commerce  for  breeding  only  if 
individually  identified  by  an  official 
eartag.  or  by  ear  notching  or  an  ear 
tattoo  that  has  been  recorded  in  the 
book  of  record  of  a  purebred  registry 
association.  This  identification  must  be 
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accomplished  before  movement  in 
interstate  commerce  and  before  the 
sows  and  boars  are  mixed  with  swine 
from  any  other  source. 

(c)  Sows  and  boars  may  be  moved  in 
interstate  commerce  for  purposes  other 
than  slaughter  or  breeding  without 
restriction  under  this  subpart. 

(d)  Serial  numbers  of  official  eartags, 
United  States  Department  of  Agriculture 
backtags.  and  Veterinary  Services 
approved  tattoos  will  be  assigned  to 
each  person  who  applies  to  the  state 
animal  health  official  or  the 
Veterinarian  in  Charge  for  the  state  in 
which  that  person  maintains  his  or  her 
place  of  business.  Persons  assigned 
serial  numbers  must; 

(1)  Identify  the  herd  of  origin  of  swine 
upon  which  the  serial  numbers  were 
used  and  record  this  information  on  a 
document: 

(2)  Maintain  these  records  at  their 
place  of  business  for  two  years:  and 

(3)  Make  these  records  available  for 
inspection  during  ordinary  business 
hours  upon  request  by  a  Veterinary 
Services  representative  or  a  state 
representative. 

(e)  The  operator  of  each  place  of 
business  where  sows  and  boars  are 
identified  on  arrival  in  accordance  with 
this  section  must  enter  the  identification 
on  the  yarding  receipt,  sale  ticket, 
invoice,  or  waybill  relating  to  the  sows 
and  boars,  and  maintain  the  document 
at  the  place  of  business  for  2  years.  The 
operator  must  make  the  document 
available  for  inspection  during  ordinary 
business  hours  upon  request  by  a 
Veterinary  Services  representative  or 
state  representative. 

§78.44    ( Amended  1 

4.  In  §  78.44,  footnote  number  "9"  and 
the  reference  to  it  are  redesignated  "6". 

Done  at  Washington.  DC.  this  2nd  day  of 
September.  1987. 

B.C.  Johnson. 

Acting  Deputy  Administrator.  Veterinary 

Services. 

(FR  Doc.  87-20571  Filed  9-t-«7:  8:45  am] 
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9  CFR  Part  94 
[Docket  No.  B6- 129] 

Importation  of  Meat  and  Animal 
Products  Imported  From  Countries 
With  Rinderpest,  etc. 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

summary:  We  are  amending  the 
regulations  governing  the  importation  of 
meat  and  animal  products  by  requiring 


that  imported  cooked  meat  from 
ruminants  or  swine  originating  in 
countries  where  rinderpest  or  foot-and- 
mouth  disease  exists  be  inspected  at 
ports  of  arrival  in  defrost  facilities 
approved  by  the  Dep  ity  Administrator, 
Veterinary  Services.  This  action  is 
necessary  to  help  prevent  the 
introduction  of  rinderpest  and  foot-and- 
mouth  disease  into  the  United  States. 
EFFECTIVE  DATE:  October  8, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Mark  P.  Dulin,  Import-Export  and 
E.mergency  Planning  Staff,  VS,  APHIS, 
USDA,  Room  805,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville,  MD  20782. 
301-436-8499. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  Part  94 
(referred  to  below  as  the  regulations), 
restrict  the  importation  into  the  United 
States  of  certain  animals,  meat,  and 
animal  byproducts  in  order  to  prevent 
the  introduction  into  the  United  States 
of  various  diseases,  including  rinderpest 
and  foot-and-mouth  disease.  Section 
94.4(b)  sets  forth  the  conditions  under 
which  a  person  may  import  cooked  meat 
(e.xcept  meat  sterilized  by  heat  in 
hermetically  sealed  containers)  from 
ruminants  or  swine  originating  in  any 
country  where  rinderpest  or  foot-and- 
moiith  disease  exists. 

On  October  20. 1986.  we  published  in 
the  Federal  Register  (51  FR  37193-37195, 
Docket  Number  85-112),  a  document 
proposing  to  revise  §  94.4(b)  to  (1) 
require  that  cooked  meat  originating  in 
countries  where  rinderpest  or  foot-and- 
mouth  disease  exists  be  inspected  at 
ports  of  arrival  in  defrost  facilities 
approved  by  the  Deputy  Administrator, 
(2)  clarify  the  restrictions  on  the 
importation  of  ruminants  and  swine 
from  countries  where  rinderpest  and 
foot-and-mouth  disease  exists,  and  (3) 
estabhsh  a  new  §  94.0,  "Definitions"  and 
add  two  footnotes  to  §  94.4.  Our 
proposal  invited  the  submission  of 
wTitten  comments  on  or  before 
December  19, 1986.  We  received  one 
comment,  which  supports  the  proposed 
rule. 

We  have  made  nonsubstantive 
changes  to  present  the  provisions  of  this 
rule  more  clearly.  Except  for  these 
changes,  we  are  adopting  the  provisions 
of  the  proposal  as  a  final  rule. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 


determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million:  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  Federal,  State  or 
local  government  agencies,  or 
geographical  regions:  and  will  not  cause 
a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Cooked  meat  derived  from  ruminants 
or  swine  originating  in  countries  where 
rinderpest  or  foot-and-mouth  disease 
exists  is  imported  into  the  United  States 
from  South  America.  The  meat  is 
shipped  frozen  in  refrigerated  containers 
aboard  ships  and  arrives  in  the  United 
States  for  Food  Safety  and  Inspection 
Service  (FSIS)  inspection,  at  35  defrost 
facilities  located  at  the  following  ports: 
Boston,  MA:  Charleston,  SC:  Chicago,  IL; 
Gulfport,  MS;  Houston.  TX:  Los  Angeles 
and  San  Francisco,  CA:  New  Orleans, 
LA:  New  York,  NY;  Norfolk.  VA; 
Philadelphia,  PA;  Seattle  and  Takoma, 
WA;  Jacksonville,  Miami,  and  Tampa, 
FL;  and  Wilmington,  DE.  Cooked  meat 
from  South  America  has  been  shipped  to 
these  same  ports  for  over  10  years.  All 
35  defrost  facilities  are  approved  by 
FSIS  to  receive  this  meat  for  inspection, 
and  all  meet  the  standards  that  are 
required  by  this  rule. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (See  7  CFR  Part  3015,  Subpart 
VJ. 


List  of  Subjects  in  9  CFR  Part  94 

African  swine  fever.  Animal  diseases, 
Exotic  Newcastle  disease.  Foot-and- 
mouth  disease.  Fowl  pest.  Garbage,  Hog 
cholera,  Imports,  Livestock  and 
livestock  products.  Meat  and  meat 
products,  Milk,  Poultry  and  poultry 
products.  Rinderpest,  Swine  vesicular 
disease. 

Accordingly.  9  CFR  Part  94  is 
amended  as  follows; 


UM  I 
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PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  OrSEASE,  FOWL  PEST  (FOWL 
PLAGUE).  NEWCASTLE  DISEASE 
(AVIAN  PNUEMOENCEPHAUTIS), 
AFRICAN  SWINE  FEVER,  AND  HOQ 
CHOLERA:  PROHIBITED  AND 
RESTRICTED  IMPORTATIONS 

1.  The  authority  citation  for  Part  94 
continues  to  read  88  follows: 

Authority:  7  U.S.C.  147a,  ISOee,  161,  162. 
450:  19  U.S.C.  1306;  21  U.S.C.  Ill,  114a.  134a, 
134b,  134c,  and  134f;  42  U.S.C.  4331.  4332;  7 
CFR  2.17,  2.51,  and  371.2(d). 

2.  In  Part  94,  a  new  §  94.0  is  added  to 
read  as  follows: 

§  94.0    Definition*. 

As  used  in  this  part,  the  following 
terms  shall  have  the  meanings  set  forth 
in  this  section. 

Deputy  Administrator.  The  Deputy 
Administrator,  Veterinary  Services, 
Animal  and  Plant  Health  Inspection 
Service,  United  States  Department  of 
Agriculture,  or  any  other  Veterinary 
Services  official  authorized  to  act  in  the 
Deputy  Administrator's  stead. 

FSIS  tnspector.  An  individual 
authorized  by  the  Administrator,  Food 
Safety  and  Inspection  Service,  United 
States  Department  of  Agriculture,  to 
perform  the  function  involved. 

Operator.  The  operator  responsible 
for  the  day-to-day  operations  of  a 
facility. 

Thoroughly  cooked.  Heated  so  that 
the  flesh  and  juices  have  lost  all  red  or 
pink  color. 

3.  In  5  94.1,  the  section  heading  and 
paragraph  (b)  are  revised,  and  a  new 
footnote  1  is  added  to  read  as  follows. 

§  94. 1    Countries  where  rinderpest  or  f oot- 

and-moutti  disease  exists:  Importations 

prohll>{ted. 

•         *         *         •         * 

(b)  The  importation  of  any  ruminant 
or  swine  or  any  fresh,  chilled,  or  frozen 
meat  of  any  ruminant  or  swine  '  that 
originates  in  any  country  where 
rinderpest  or  foot-and-mouth  disease 
exists,  as  designated  in  paragraph  (a)  of 
this  section,  or  that  enters  a  port  in  or 
otherwise  transits  a  country  in  which 
rinderpest  or  foot-and-mouth  disease 
exists,  is  prohibited:  (1)  Except  as 
provided  in  Part  92  of  this  chapter  for 
wild  ruminants  and  wild  swine;  (2) 
except  as  provided  in  Part  92  of  this 
chapter  for  the  importation  of  nmiinants 
and  swine  through  the  Harry  S  Truman 
Animal  Import  Center.  (3)  except  as 
provided  in  paragraph  (cj  of  this  section 


for  meat  of  ruminants  or  swine  that 
originates  in  countries  free  of  rinderpest 
and  foot-and-mouth  disease  but  that 
enters  a  port  or  otherwise  transits  a 
country  where  rinderpest  or  foot-and- 
mouth  disease  exists;  and  (4)  except  as 
provided  in  §  94.4  of  this  part  for  cooked 
or  cured  mea«  from  countries  where 
rmderpest  or  foot-and-mouth  disease 
exists. 

*  •         •         ♦         • 

4.  In  §  94.4,  paragraph  {b)(3)  is 
redesignated  (b)(4). 

5.  In  §  94.4.  the  section  heading  and 
paragraphs  [b]  through  (b|f21  are 
revised,  and  a  new  paragraph  (b|(31,  and 
footnotes  2  and  3  are  added  to  read  as 
follows: 

§  94.4    Cured  or  cool(ed  meat  '  from 
countries  wi>efe  rinderpest  or  foot-and- 
mouth  disease  exists. 

•  «         »         ■         * 

(b)  The  importation  of  cooked  meat 

from  ruminants  or  swine  originating  in 
any  country  where  rinderpest  or  foot- 
and-mouth  disease  exists,  as  designated 
in  §  94.1,  is  prohibited  unless  the 
following  conditions  are  met. 

(1)  All  bones  have  been  completely 
removed  in  the  country  of  origin. 

[2]  The  meat  has  been  thoroughly 
cooked  in  the  country  of  origin. 

(3)  The  meat  is  inspected  by  an  FSIS 
inspector  at  a  port  of  amval  in  a  defrost 
facility  approved  by  the  Deputy 
Administrator  •  and  the  meat  is  found  to 
be  thoroughly  cooked. 

(i)  Request  for  approval  of  any  defrost 
faciUty  must  be  made  to  the  Deputy 
Administrator.  The  Deputy 
Administrator  will  approve  a  defrost 
facility  only  under  the  following 
conditions: 

(A)  The  defrost  facility  has  equipment 
and  procedures  that  permit  FSIS 
inspectors  to  determine  whether  meat  is 
thoroughly  cooked; 

(B)  The  defrost  facility  is  located  at  a 
port  of  arrival;  and 

(C)  The  defrost  facility  is  approved  by 
the  Food  Safety  and  Inspection  Service. 
United  States  Department  of 
Agriculture.' 


'  Importation  of  animaU  and  meat  includee 
bringing  Ihe  animdls  or  meat  within  the  temtorial 
limits  of  the  United  States  on  a  means  of 
conveyance  for  use  a«  sea  store*  or  for  other 
purposes. 


'  This  does  not  include  a.iy  meat  that  has  been 
sterilized  by  heat  in  hermeticaliy  sealed  containers 

*  The  names  and  addresses  of  approved  defrost 
facilities  and  conditions  for  approval  may  be 
obtained  from  the  Deputy  Administrator.  Veter.na.-> 
Services.  Animal  and  Plant  Health  Inspection 
Service.  United  States  Depertment  of  .Agnctlture, 
Washington,  DC  2025a 

'  Conditions  for  tiie  approval  of  «ny  defrost 
facility  by  the  Food  Safety  and  Inspection  Service. 
United  Slates  Department  of  Agriculture,  may  be 
obtained  from  the  Import  Inspection  Dlvnsion. 
International  Program*.  Food  Safety  and  Inspection 
Service,  United  State*  Department  of  Agncuiture. 
Washington.  DC  20250. 


(ii)  The  Deputy  Administrator  may 
deny  approval  of  any  defrost  facility  if 
the  Deputy  Administrator  determines 
that  the  defrost  facility  does  not  mpet 
the  conditions  for  approval.  If  approval 
is  denied,  the  operator  of  the  defrost 
facility  will  be  informed  of  the  reasons 
for  denial  and  be  given  an  opportunity 
to  respond.  The  operator  will  be 
afforded  an  opportunity  for  a  hearing 
with  respect  to  any  disputed  issues  of 
fact.  The  hearing  will  be  conducted  in 
accordance  with  rules  of  practice  that 
will  be  adopted  for  the  proceeding. 

(iii)  The  Deputy  Administrator  may 
withdraw  approval  of  any  defrost 
facility  as  follows:  (A)  When  the 
operator  of  the  defrost  facility  notifies 
the  Deputy  Administrator  in  writing  that 
the  defrost  faciiitv  no  longer  performs 
the  required  services:  or  [BJ  when  the 
Deputy  Administrator  detenT;;ne8  that 
the  defrost  facility  does  not  meet  the 
conditions  for  approval.  Before  the 
Deputy  Administrator  withdraws 
approval  from  any  defrost  facility,  the 
operator  of  the  defrost  facility  wiil  be 
informed  of  the  reasons  for  the  proposed 
withdrawal  and  given  an  opportunity  to 
respond.  The  operator  will  be  afforded  a 
hearing  with  respect  to  any  disputed 
issues  of  fact.  The  heanng  will  be 
conducted  m  accordance  with  mies  of 
practice  that  will  be  adopted  for  the 
proceeding.  If  approval  of  a  defrost 
facility  is  withdrawn,  the  Deputy 
Administrator  will  remove  its  name 
from  the  list  of  approved  defrost 
facilities. 
•         •         •         •         • 

Done  in  Washington,  DC,  this  2nd  day  of 
September.  1987. 
B.C.  lohnson. 

Acting  Deputy  Administrator,  Veterinary 
Services,  Animal  and  Plant  Health  Inspection 
Ser\-ice. 

[FR  Doc.  87-20572  Filed  9-4-87;  8:45  am] 
BIUJNG  COOC  W10-S4-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  1 1 
(Oociiet  No.  RM86-2-000I 

Revision  of  the  Billing  Procedures  for 
Annual  Charges  for  Admlnlsteiing  Part 
I  of  the  Federal  Power  Act  and  to  the 
Methodology  for  Assessing  Federal 
Land  Use  Charges 

August  20.  1987 

agency:  Federal  Energy  Regulatory 
Commission,  DOE. 


I 

33802       Federal  Register  /  Vol.  52.  No.  173  /  Tuesday.  September  8,  1987  /  Rules  and  Regulations 


action:  Final  rule;  notice  of  0MB 

control  number. 

summary:  On  May  8, 1987,  the  Federal 
Energy  Regulatory  Commission  issued  a 
final  rule  in  Docl<et  No.  RM86-2-000,  52 
FR  18201  (May  14. 1987)  revising  the 
billing  procedures  for  annual  charges  for 
administering  Part  I  of  the  Federal 
Power  Act.  the  billing  procedures  for 
charges  for  Federal  dam  and  land  use. 
and  the  methodology  for  assessing 
Federal  land  use  charges.  This  notice 
states  the  OMB  control  number  for  the 
regulations  promulgated  in  this  docket. 
EFFECTIVE  DATE:  July  28. 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

lames  R.  Keegan,  Federal  Energy 
Regulatory  Commission.  Office  of  the 
General  Counsel,  825  North  Capitol 
Street,  NE..  Washington.  DC  20426  (202) 
357-8542. 

SUPPLEMENTARY  INFORMATION:  The 

Paperwork  Reduction  Act.  44  U.S.C. 
3501  through  3520  (1982),  and  the  Office 
of  Management  and  Budget's  (OMB) 
regulations.  5  CFR  Part  1320  (1987). 
require  that  OMB  approve  certain 
information  collection  requirements 
imposed  by  agency  rules.  On  July  23, 
1987,  the  OMB  approved  the  information 
collection  requirements  set  forth  in  the 
final  rule,  and  issued  Control  Number 
1902-0136  for  those  requirements  in 
§§  11.3(c)  and  ll,4(b).  This  control 
number  appears  in  the  table  in  18  CFR 
389.101(b).  Therefore,  the  final  rule  in 
Dod<et  No.  RM86-2-000  became 
effective  on  July  28. 1987. 
Kenneth  F.  Plumb, 
Secretary. 
(FR  Doc.  87-19633  Filed  9-i-S7:  8:45  am] 

BtLUMG  COOe  6717-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  177 

[Docket  No.  75F-O303] 

Indirect  Food  Additives;  Polymers 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  acrylonitrile/styrene 
copolymer  in  packaging  beverages  that 
contain  up  to  8  percent  alcohol.  This 
action  responds  to  a  petition  filed  by 
Monsanto  Co. 

DATES:  Effective  September  8.  1987; 
objections  by  October  8. 1987. 


ADDRESS:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62.  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rudolph  Harris.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-335).  Food 
and  Drug  Administration,  200  C  Street 
SW..  Washington,  DC  20204.  202-472- 
5690. 

SUPPtfMENTARY  INFORMATION:  In  a 

notice  published  in  the  Federal  Register 
of  November  10, 1975  (40  FR  52427),  FDA 
announced  that  a  petition  (FAP  6B3128) 
had  been  filed  by  Monsanto  Co.,  800 
North  Lindbergh  Blvd.,  St.  Louis.  MO 
63141,  proposing  that  §  121.2629 
Acrylonitrile/styrene  copolymer  (21 
CFR  121.2629)  (recodified  on  March  15. 
1977  (42  FR  14572)  as  21  CFR  177.1040) 
be  amended  to  expand  the  permitted  use 
of  the  copolymer  to  Include  its  use  as  an 
article  or  a  component  of  articles 
intended  to  contact  all  foods  except 
those  containing  more  than  8  percent 
alcohol.  During  the  course  of  the  petition 
review,  Monsanto  limited  its  request  to 
the  use  of  the  copolymer  in  the 
fabrication  of  bottles  for  use  only  in 
contact  with  beverages  containing  up  to 
8  percent  alcohol. 

I.  Background 

In  the  Federal  Register  of  September 
19, 1984  (49  FR  36635),  FDA  issued  a 
final  rule  in  response  to  FAP  3B3690  on 
the  use  of  acrylonitrile/styrene 
copolymer.  This  final  rule  amended 
§  177.1040  to  authorize  the  use  of  this 
copolymer  to  fabricate  bottles  for 
nonalcoholic  beverages.  In  that  final 
rjle,  FDA  set  forth  the  regulatory  history 
of  the  use  of  acrylonitrile  copolymers  as 
articles  or  components  of  articles  for  use 
in  contact  with  food.  In  addition,  the 
agency  explained  the  basis  on  which  it 
had  concluded  that  the  use  of  this 
copolymer  resin  in  the  manufacture  of 
bott'es  for  nonalcoholic  beverages  is 
safe,  even  though  the  copolymer  may 
contain  minute  amounts  of  acrylonitrile 
monomer,  which  has  been  shown  to 
cause  cancer  in  test  animals,  as  a 
byproduct  of  its  production. 

Residual  amounts  of  reactants  and 
manufacturing  aids,  such  as  acrylonitrile 
monomer,  are  commonly  found  as 
contaminants  in  chemical  products, 
including  food  additives.  To  ensure  that 
potential  exposure  to  acrylonitrile 
monomer  from  its  presence  in  bottles  for 
nonalcoholic  beverages  did  not  exceed 
levels  considered  to  be  safe,  however, 
the  agency  established  specifications  for 
the  copolymer. 


II.  Evaluation  of  the  Proposed  Use 

A.  Introduction        I 

In  1986.  when  Monsanto  Co.  limited 
the  present  petition  (FAP  6B3128)  so  that 
it  covered  only  the  use  of  acrylonitrile/ 
styrene  copolymer  In  bottles  for 
beverages  containing  up  to  8  percent 
alcohol,  it  also  limited  the  petition  to 
cover  only  the  acrylonitrile/styrene 
copolymer  that  FDA  had  listed  in  21 
CFR  177.1040(c)(3)  in  the  1984  final  rule. 
FDA  has  evaluated  the  safety  of  the  use 
of  this  additive,  and  of  the  starting 
materials  used  to  manufacture  it,  in 
fabricating  bottles  that  would  contact 
beverages  that  contain  up  to  8  percent 
alcohol. 


B.  Migration 

Monsanto  submitted  data  on  the 
migration  of  acrylonitrile  monomer  from 
copolymer  fabricated  bottles  using  8 
percent  ethanol  to  simulate  alcoholic 
beverage  use.  These  data  show  that  the 
level  at  which  the  acrylonitrile  monomer 
migrates  into  8  percent  alcohol  does  not 
exceed  the  level  at  which  it  migrates 
into  3  percent  acetic  acid,  the  solvent 
that  was  used  to  simulate  nonalcoholic 
beverages. 


C.  Exposure 

In  the  1984  final  rule,  in  estimating  the 
dietary  exposure  to  the  acrylonitrile 
monomer  from  its  use  in  bottles  that 
contact  nonalcoholic  beverages,  the 
agency  conservatively  assumed  that 
such  beverages  comprise  about  one- 
third  of  a  person's  total  diet.  In  its 
review  of  the  present  petition,  FDA 
made  the  same  assumption  about  the 
portion  of  the  diet  that  is  comprised  of 
beverages  containing  up  to  8  percent 
alcohol.  Nonetheless,  the  agency 
believes  that  total  beverage  intake  will 
not  exceed  one-third  of  the  diet,  and 
that,  in  reality,  beverages  containing  up 
to  8  percent  alcohol  will  substitute  for 
nonalcoholic  beverages  (see  49  FR 
36635).  Therefore,  exposure  to 
acrylonitrile  monomer  from  its  use  in 
bottles  used  to  package  beverages 
containing  up  to  8  percent  alcohol,  as 
well  as  in  bottles  used  to  package 
nonalcoholic  beverages,  will  not  exceed 
the  exposure  previously  estimated  for 
nonalcoholic  beverages  alone,  i.e..  0.058 
microgram  per  person  per  day.  For  this 
reason,  the  agency  concludes  that  there 
will  be  no  increase  in  the  maximum 
potential  dietary  expo.'sure  to 
acrylonitrile  monomer  from  the  use  of 
the  copolymer  for  packaging  beverages 
containing  up  to  8  percent  alcohol. 


UM  I 
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D.  Evaluation 

In  the  1984  final  rule  (49  FR  36635), 
FDA  discussed  two  multidose 
carcinogenicity  drinking  water  studies 
performed  in  rats  and  the  quantitative 
risk  assessment  used  to  evaluate  the 
safety  of  acrylonitrile  monomer 
exposure  from  nonalcoholic  beverages. 
In  that  risk  assessment,  FDA  calculated 
the  upper  limit  of  individual  lifetime  risk 
from  the  exposure  to  acrylonitnle 
monomer  that  it  estimated  could  result 
from  the  use  of  the  acrylonitrile/styrene 
resin  in  bottles  for  use  in  contact  with 
nonalcoholic  beverages  to  be  5.8  x  10"* 
to  LZxlO^'orless  than  1  in  8  million. 

Given  the  fact  that  the  subject  use 
represents  no  increase  in  exposure  to 
acrylonitrile  monomer  above  levels  that 
will  result  from  the  use  of  acrylonitrile/ 
styrene  resin  in  bottles  containing 
nonalcoholic  beverages,  FDA  concludes 
that  it  can  use  the  same  animal  studies 
and  quantitative  risk  assessment 
procedures  to  calculate  the  upper  limit 
of  individual  lifetime  risk  in  this 
proceeding  as  was  used  in  the 
nonalcoholic  beverage  container 
proceeding.  After  applying  such 
procedures,  the  agency  finds  that  the 
risk  from  the  use  of  acrylonitrile/styrene 
resin  in  containers  of  beverages  that 
contain  up  to  8  percent  alcohol  will  be 
no  greater  than  the  risk  from  its  use  in 
packaging  nonalcoholic  beverages,  i.e., 
5.8 X 10" "to  1.2  >  10" 'or  less  than  1  in  8 
million. 

Therefore,  the  agency  concludes  that 
there  is  reasonable  certainty  that  no 
harm  will  result  from  exposure  to 
acrylonitrile/styrene  copolymer  from  its 
use  in  packaging  beverages  that  contain 
up  to  8  percent  alcohol,  FDA  is 
consequently  amending  21  CFR 
177.1040(c)  of  the  food  additive 
regulations  to  include  the  proposed  use 
of  acrylonitrile/styrene  copolymer  in 
fabricating  bottles  for  use  in  contact 
with  beverages  that  contain  up  to  8 
percent  alcohol,  as  set  forth  below. 

!n  accordance  with  §  171.1(h)  (21  CFR 
171, 1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  (address  above)  by 
appointment  with  the  information 
contact  person  listed  above.  As 
provided  in  21  CrTl  171.1(h),  the  agency 
will  delete  from  the  documents  any 
materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  environmental  impact  of  the  use 
of  acrylonitrile  copolymer  to  fabricate 
beverage  bottles  was  thoroughly 
discussed  in  FDA's  1984  environmental 


impact  determination  (49  FR  36635; 

Docket  No.  83F-0006),  The  agency  has 
again  carefully  considered  the  potential 
environmental  effects  of  this  action  and 
has  concluded  that  the  action  will  not 
have  a  significant  impact  on  the  human 
environment  and  that  an  environmental 
im.pact  statement  is  not  required.  The 
agency's  finding  of  no  significant  impact 
and  the  evidence  supporting  that 
finding,  contained  in  an  environmental 
assessment,  may  be  seen  m  the  Dockets 
Management  Branch  (address  above) 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  This  action  was 
considered  under  FDA's  final  rule 
implementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25). 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  October  8, 1967.  file 
with  tiie  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separetely  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  obiection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  nghl  to  a  heanng  on  that 
objection.  Each  numbered  objection  for 
which  a  heanng  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  heanng  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday, 

List  of  Subjects  in  21  CFR  Part  177 

Food  additives,  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  Part  177  is  amended 
as  follows: 

PART  177— INDIRECT  FOOD 
ADDITIVES:  POLYMERS 

1,  The  authority  citation  for  21  CFR 
Part  177  is  revised  to  read  as  follows: 


Authority:  Sees.  201(s).  409,  72  Stat.  1784- 
1788  as  amended  (21  U.S.C.  321(8).  348):  21 
CFR  5.10. 

§  177.1040    (Amended] 

2,  In  §  \77.\QAQ  Acrylonitrile/styrene 
copolymer  m  the  table  in  paragraph  (c), 
item  3,  first  column.  "Type  VI-B"  is 
revised  to  read  "Types  VI-A  and  VI-B". 

DHted:  September  1, 1987. 
)ohn  M.  Taylor, 

Associate  Commissioner  for  Regulatory 

Affairs. 

[FR  Doc.  87-20504  Filed  9^t-87;  8:45  am] 

BtLUNG  CODE  41MM>1-M 


21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds:  Lasalocid  With  Meiengestrol 
Acetate 

agency:  Food  and  Drug  Administration, 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  two  new  animal  drug 
applications  (NADA's)  filed  by  the 
Upjohn  Co.,  providing  meiengestrol 
acetate  and  lasalocid  combined  in  Type 
C  medicated  feeds  for  administration  to 
feedlot  heifers.  Each  combination  drug  is 
indicated  for  increased  rate  of  weight 
gain,  improved  feed  efficiency,  and 
suppression  of  estrus  (heat)  in  heifers 
fed  in  confinement  for  slaughter. 
EFFECTIVE  DATE:  September  8,  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jack  C.  Taylor  Center  for  Veterinary 
Medicine  (HFV'-126).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-443-5247. 
SUPPLEMENTARY  INFORMATION:  The 
Upjohn  Co  ,  Kuidmazoo.  .Ml  49001.  filed 
NADA's  139-e:6  and  140-288  to  provide 
for  combining  meiengestrol  acetate  with 
lasalocid  sodium  in  Type  C  medicated 
feeds  for  administration  to  feedlot 
heifers.  The  drugs  are  incorporated  into 
Type  C  feeds  by  (1)  adding  meiengestrol 
acetate  dry  or  liquid  (NADA's  139-876 
or  140-288,  respectively)  and  lasalocid 
sodium  from  separate  Type  B  feeds,  or 
(2)  adding  a  Type  B  feed  containing 
0.125  to  10  milligram  of  meiengestrol 
acetate  per  pound  to  a  Type  C  feed 
containing  10  to  30  grams  of  lasalocid 
sodium  activity  per  ton.  The 
meiengestrol  acetate  concentration  in 
the  Type  C  feed  is  0.25  to  2,0  grams  per 
ton  to  provide  0.25  to  0.5  milligram  per 
head  per  day.  The  drug  combination  is 
indicated  for  increased  rate  of  weight 
gain,  improved  feed  efficiency,  and 
suppression  of  estrus  in  heifers  fed  in 
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confinement  fur  slaughter.  There  are 
existing  approvals  for  use  of  the  drugs  at 
the  same  levels  separately  in  Type  C 
cattle  feeds. 

The  NADA's  are  approved  and  the 
regulations  are  amended  in  §  558.311  by 
amending  paragraph  (b)(3)  and  by 
adding  a  new  paragraph  (e)(l)(xii)  and 
in  §  558.342  by  addmg  a  new  paragraph 
(c)(3)  to  reflect  the  approvals.  The  basis 
of  approval  is  explained  in  the  freedom 
of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  §  514.11(e)(2){ii)  (2  CFR 
514.11(e)(2)(ii)).  a  summary  of  safety  and 
effectiveness  data  and  information 
submitted  to  support  approval  of  this 
application  may  be  seen  in  the  Dockets 
Management  Branch  (HFA-305),  Food 


and  Drug  Administration.  Rm.  4-62,  5600 
Fishers  Lane,  RockviUe.  MD  20857,  from 
9  a.m.  to  4  p.m.,  Monday  through  Friday. 

The  agency  has  determined  under  21 
CFR  25.24(d)il  )(ii)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  Part 
558  is  amended  as  follows: 


PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
Part  558  continues  to  read  as  follows: 

Authority:  Sec.  512.  82  Stat.  343-351  (21 
U.S.C.  360b):  21  CFR  5.10  and  5,83. 

2.  Section  558.311  is  amended  in 
paragraph  (b)(3)  by  revising  the  phrase 
"(e)(l)(vi),  (vii),  (ix),  and  (xi)"  to  read 
"(e)(l}(vi),  (vii),  (ix),  (xi),  and  (xii)"  and 
by  adding  new  paragraph  (e)(l)(xii).  to 
read  as  follows: 

§558.311    Usaiocid. 


(e)  *  *  • 
(1)  *  *  * 


LasaiocKj  sodtym  activity  in  grarns  pef 
ton 


Combfnatwn  ;n  grams  pef  ton 


Indications  tor  use 


LimitatKxis 


Sponsor 


(xii)  10  (0  001 1  pet)  to  30  iC  0C33  pc')      Meier.of.5t.-oi  acetate  0.25  to  2 . 


HoifoW:  hx  incfeased  rate  of  «»eig*il  gain, 
Improved  feed  efficiency,  and  suppressKXi 
o!  estrus  (heat). 


In  Type  C  feeds,  tvw+ers  ted  m  continemerrt 
for  sJangnter  only  feed  contKxxxjsly  m 
Type  C  <Ged  to  provWs  not  less  than  100 
mg  nor  rrxxe  than  360  mg  of  lasalocid 
sodium  activity  per  head  per  day  and  0  25 
mg  to  0  5  mc  of  rrielengestrol  acetate  per 
head  per  day.  wrthdrai*  nieiengestrol  ace- 
tale  46  houfs  pnor  to  statjghter  lasalocid 
sodium  provided  t>y  No,  000004  m 
§510  6C<I(C|  of  this  chapter,  melengesl-ol 
acetate  provided  tiy  Mo  000009  in 
§  510  600(c)  of  this  cTiaptar  and  used  as  in 
5  558  342(c)(3), 


2.  Section  558.342  is  amended  by 
adding  new  paragraph  (c)(3)  to  read  as 
follows: 

§  558.342    Melengestrol  acetate. 
•         •         *         *         * 

(c)  *   *   • 

(3)  Amount.  Melengestrol  acetate,  0.25 
to  2.0  grams  per  ton  (to  provide  0.25  to 
0,50  milligram  per  head  per  day),  plus 
lasalocid  sodium,  10  to  30  grams  per  ton 
(to  provide  100  to  360  milligrams  per 
head  per  day),  see  §  558.311(e)(l)(xii). 

(i)  Indications  for  use.  For  increased 
rate  of  weight  gain,  improved  feed 
efficiency,  and  suppression  of  estrus 
(heat). 

(ii)  Limitations.  Heifers  being  fed  in 
confinement  for  slaughter  Administer 
melengestrol  acetate  and  lasalocid 
sodium  by  [a]  adding  melengestrol 
acetate  from  a  separate  Type  B  feed 
containing  0.125  to  1,0  milligram  per 
pound  to  Type  C  medicated  feeds 


containing  10  to  30  grams  of  lasalocid 

sodium  activity  per  ton  or  [b]  adding 
melengestrol  acetate  from  a  separate 
Type  B  feed  containing  0.125  to  1.0 
milligram  per  pound  and  lasalocid 
sodium  from  a  separate  Type  B  feed 
containing  100  to  1.440  grams  per  ton  to 
Type  C  medicated  feeds.  Type  C 
medicated  feeds  in  paragraphs 
{c)(3)iii)(o)  and  {b]  of  this  section  may 
be  manufactured  from  lasalocid  liquid 
Type  B  feeds  in  accordance  with 
paragraphs  (d)(1)  through  (5)  of 
§  558,311.  Withdraw  melengestrol 
acetate  48  hours  prior  to  slaughter. 
Lasalocid  sodium  provided  by  No. 
000004  in  §  510.600(c)  of  this  chapter. 

Dated:  August  31, 1987. 
Gerald  B.  Guest 

Director.  Center  for  Veterinary  Medicine. 
[PR  Doc.  87-20503  Filed  9-4-87;  8:45  am] 
BfLLING  CODE  4160-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  ttie  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 


24  CFR  Part  234 


I 


[Docket  No.  R-87-1202;  FR-1999] 

Condominium  Ownership  Mortgage 
Insurance;  1983  Act  Amendments 

agency:  Office  of  the  Assistant 
Secretary  for  Housing,  Federal  Housing 
Commissioner,  HUD. 

action:  Final  rule. 

SUMMARY:  This  final  rule  adopts  a 
proposed  rule  to  revise  the  regulations 
governing  eligibility  requirements  for 
mortgage  insurance  in  the  condominium 
program,  in  accordance  with  1983 
statutory  amendments  to  section  234  of 
the  National  Housing  Act. 
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This  rule  removes  (1)  the  provision 
making  units  in  a  project  having  12  or 
more  units  and  less  than  a  year  old 
ineligible  far  condominium  mortgage 
insurance  where  the  project  was  not 
covered  by  FHA  mortgage  insurance  or 
was  not  VA-approved;  and  (2)  the 
requirements  that  an  investor  must  be 
the  owner-occupent  of  a  family  unit 
covered  by  an  insured  mortgage  before 
acquiring  other  units  covered  by  insured 
mortgages.  The  ri'le  also  restricts  the 
availability  of  unit  m.ortgage  insurance 
in  projects  that  were  con\'erted  from 
rental  housing. 
EFFECTIVE  date:  October  13, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Coonts.  Acting  Director,  Office  of 
Insured  Single  Family  Housing, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410.  Telephone 
number  (202)  755-3046.  (This  is  not  a 
toll-free  number.) 

SUPPUEMEfrrARV  IWFORMATiON: 

Statutory  Background 

Section  420  of  the  Housing  and  Urban- 
Rural  Recove.ry  Act  of  1933  (Pub.  L.  98- 
181.  approved  November  30.  1983)  (1983 
Act)  amended  section  234(c)  of  the 
National  Hosing  Act  (NHA).  which 
provides  for  mortgage  insurance  for 
condommium  dwelling  units.  The 
amendment  removed  the  requirement 
that,  for  a  condominium  unit  to  be 
eligible  for  mortgage  insurance,  it  had  to 
be  in  a  project  covered  by  a  HUD- 
insured  mortgage.  Accompanying  this 
requirement  was  the  proviso  (also 
repealed)  that  a  dwelling  in  an 
uninsured  condominium  project 
containing  12  or  more  units  was  eligible 
for  mortgage  insurance  only  if  project 
construction  had  been  completed  more 
than  one  year  before  application  for 
mortgage  insurance.  Under  the  amended 
section  234(c).  project  mortgage 
insurance  is  no  longer  a  prerequisite  to 
eligibility  for  unit  mortgage  insurance. 

The  am.endment  also  had  the  effect  of 
removing  language  from  section  234(c) 
that  provided  for  insurance  of  unit 
mortgages  in  a  project  approved  for  a 
guarantee,  insurance,  or  a  direct  loan  by 
the  Veterans  Administration  (VA), 
However,  under  the  continuing  authority 
of  section  203(b).  made  applicable  to 
section  234(c).  units  in  a  condominium 
approved  by  the  VA  under  that  agency's 
programs  remain  eligible  for  mortgage 
insurance. 

Also  removed  from  section  234(c)  was 
the  provision  that  a  mortgagor  must  be 
an  owner-occupant  of  a  family  unit 
covered  by  an  insured  mortgage  in  order 
to  be  able  to  acquire  additional  family 
units  covered  by  mortgages  insured 
under  this  section — limited  to  a 
maximum  of  four  units.  With  the  repeal 
of  this  provision,  a  mortgagor  no  longer 
has  to  acquire  a  unit  covered  by  a 


mortgage  insured  under  this  section  for 

the  m.ortgagor's  own  use  and  occupancy 
before  the  mortgagor  may  purchse,  for 
investment  purposes,  units  with 
mortgages  insured  under  section  234(c). 
Section  234(c)  of  the  NHA  now  provides 
instead  that  mortgage  insurance  on  an 
investor-owned  condominium  unit  is 
contingent  on  at  least  80  percent  of  the 
FHA-insured  units  in  the  project  being 
occupied  by  mortgagors  or  by 
comortgagors.  Thus,  an  application  for 
mortgage  insurance  will  not  be 
approved  if  approval  would  result  in 
less  than  80  percent  of  the  units  with 
insured  m.ortgages  in  the  project  being 
occupied  by  mortgagors  or 
comortgagors. 

Section  420  of  the  1983  Act  also 
amended  section  234  to  add  a  new 
section  2341k),  which  provides  that  no 
insurance  may  be  provided  with  respect 
to  a  unit  in  any  project  that  was 
converted  from  rental  housing,  unless — 

(1)  The  conversion  occurred  more  than  one 
year  prior  to  the  application  for  insurance.  (2) 
the  mortgagor  or  comortgagor  was  a  tenant  of 
that  rental  housing,  or  (3)  the  conversion  of 
the  property  is  sponsored  by  a  bona  fide 
tenants  organization  representing  a  majority 
of  the  households  in  the  project. 

Under  an  amiendment  by  section 
104(a)(2)  of  the  Housing  and  Community 
Development  Technical  Amendments 
Act  of  1985  (Pub.  L.  98-479,  approved 
October  17. 1984)  a  new  subsection  (4) 
was  added,  to  permit  mortgage 
insurance  on  a  unit  in  a  project  that  was 
converted  from  rental  housing  if — 

[Bjefore  April  20. 1984  (A)  application  was 
made  to  the  Secretary  for  a  commitment  to 
insure  a  mortgage  covering  any  unit  in  the 
project.  IB)  in  the  case  of  direct  endorsement. 
the  mortgagee  received  the  case  number 
assigned  by  the  Secretary  for  any  unit  In  the 
project,  or  (C)  application  was  made  for 
approval  of  the  project  for  guarantee, 
insurance,  or  direct  loan  under  Chapter  37  of 
Title  38,  United  Stales  Code. 

The  amendment  made  by  section 
104(a)(2)  is  not  implemented  in  this 
rulemaking  because  by  the  effective 
date  of  this  rule,  action  would  have  been 
completed  on  the  three  categories  of 
projects  specified  in  subsection  (4)  that 
were  converted  before  April  20, 1984. 

Amendments  Made  by  Tliis  Final  Rule 

In  §  234.1  definitions  are  added  for  the 
terms  "conversion",  "tenant",  and  "bona 
fide  tenants'  organization".  The  terms 
"mortgage"  and  "project"  (formerly 
"m.ultifamily  project")  are  redefined  in 
this  rule  to  omit  reference  to  the  word 
"multifamily",  since  the  te.xt  of  the  rule 
does  not  use  the  term  "multifamily 
project",  but  only  "project". 

Section  234.26  is  revised  to  remove  the 
restrictive  eligibility  requirements 
previously  applicable  under  24  CFR 
234.26(a)(1)  through  (3).  These 
requirements  are  no  longer  necessary 


under  the  amendments  contained  in  the 
1983  Act.  Added  to  §  234.26  by  this  rule. 
at  §  234.26(e)(2)  and  §  234.26(0, 
respectively,  are  the  new  provisions  on 
minimum  mortgagor  occupancy  levels 
and  on  limitations  on  conversion  of 
rental  housing. 

The  regulatory  provision  at  24  CFR 
234.59  on  "mortgagor  limitations"  is 
removed.  That  provision  is  no  longer 
valid  as  a  result  of  the  repeal  of  section 
234(c)(3)  of  the  NHA  by  section  420  of 
the  1983  Act. 

Public  Comments 

The  Department  published  a  proposed 
rule  on  June  28, 1985  (50  FR  2«792), 
inviting  comment  for  a  eo-day  period 
ending  August  27, 1985.  Three  comments 
were  received.  A  summary  of  these 
comments,  along  with  the  Department's 
response,  follows. 

A  developer  proposed  that  the  rule  be 
drafted  in  a  manner  that  would  allow 
the  Veterans  Administration  (VA)  to 
"honor"  the  VA's  Certificate  of 
Reasonable  Value  (CRV)  on  a 
condominium  for  which  HUD  has  issued 
a  commitment.  The  commenter  claimed 
that  the  VA  had  informed  him  that 
unless  the  VA  is  involved  in  a 
condominium  project  from  the 
beginning,  it  "will  not  underwrite  a  'VA 
mortgage  nor  honor  reciprocal 
agreement  with  HUD."  The  commenter's 
proposal,  even  if  it  were  to  be  made  part 
of  this  rule,  would  be  unenforceable  by 
HUD,  because  this  Department  has  no 
authority  to  fix  VA  policy  regarding  that 
agency's  acceptance  of  liUD 
commitments.  HUD,  however,  does 
accept  VA  CRVs  on  units  in 
condominiums. 

The  Department  notes,  however,  that 
in  a  Circular  issued  on  December  30, 
1983  (DVB  Circular  26-83-50),  the  VA 
informed  its  field  stations  that,  among 
other  things,  section  535  of  Pub.  L.  98- 
181  "requires  total  reciprocity  for 
housing  subdivision  approvals  issued  by 
theVA,USDA*  *  •,  and  HUD."  The 
VA  Circular  went  on  to  advise  that — 

As  of  January  1. 1984,  VA  will  accept 
satisfactory  evidence  of  8ut)division 
approvals  given  by  (HUD)  when  presented  by 
the  holder  of  such  approval.  No  further 
subdivision  processing  or  environmental 
clearances  will  be  conducted  by  VA. 
«         «         •         *         • 

Condominiums  approved  by  HUD  *   *  * 
shall  be  accepted  by  VA.  Organizational 
documents  related  to  condominiums  and 
planned-unit  developments  approved  by 
HUD  *  •  *  are  required  as  necessary 
exhibits  for  appraisal  purposes  only.  VA 
CRVs  issued  as  the  result  of  the  conversion 
of  a  HUD  conditional  commitment  related  to 
a  condominium  a  planned-unit  development 
do  not  require  any  submission  of  review  or 
organizational  documents. 

In  light  of  the  above-cited  language 
from  the  VA  Circular,  which  VA  has 
advised  us  continues  to  be  its  policy,  we 


believe  the  Information  conveyed  by  the 
commenter  is  out  of  date  or  based  on 
misunderstanding.  We  do  not  believe 
there  is  a  problem  of  VA  reluctance  to 
issue  CRVs  based  on  HUD/FHA 
commitments  or  on  appraisals  by  Direct 
Endorsement  lenders. 

The  same  commenter  also  proposed 
that  HUD  grant  permission  to  commence 
early  construction  on  a  condom.inium 
construction  phase,  in  the  same  way 
that  it  allows  an  early  start  on  projects 
that  apply  for  an  FHA-msured  mortgage, 
when  there  is  an  unreasonable  delay  in 
processing  the  commitment  on  a 
construction  phase. 

Hl'D  will  grant  permission  for  an 
early  start,  i.e..  for  construction  to  begin 
before  the  commitment  for  mortgage 
insurance  is  issued.  After  the  local 
authority  issues  the  building  permit,  the 
mortgagee  may  request  HDD's 
permission  for  the  builder  to  start 
construction  before  the  issuance  of  a 
conditional  commitment. 

This  commenter  also  argued  that 
much  lime  could  be  saved  if 
applications  for  condominium  mortgage 
insurance  were  processed  under 
guidelines  similar  to  those  applicable  to 
single  family  mortgage  insurance.  This 
rule  eliminates  project  mortgage 
insurance  as  a  prerequisite  to  unit 
mortgage  insurance.  Thus,  with  only  the 
application  for  unit  mortgage  insurance 
to  process,  delays  should  be  minimized, 
making  processing  time  for 
condominium  unit  insurance  generally 
comparable  to  that  in  the  single  family 
program. 

A  trade  association  limited  its 
comments  to  supporting  the  inclusion  in 
the  rule  of  the  amendment  to  section 
234(k)  of  the  \HA  made  by  section 
104(a)(2)  of  the  Housing  and  Community 
Development  Technical  Amendments 
Act  of  1984.  The  19B4  Amendment  is  not 
included  in  this  final  rule  because,  as 
explained  above,  the  passage  of  time 
has  made  the  amendatory  language 
superfluous. 

Another  trade  association  urged  the 
Department  to  seek  repeal  of  the 
statutory  language  restricting  the 
availability  of  condominium  unit 
mortgage  insurance  in  projects  that  are 
converted  from  rental  housing.  In  this 
commenter's  view,  such  a  restriction 
does  not  stop  conversion,  but  limits  the 
availability  of  FHA  insurance  to  those 
who  need  it  most. 

The  Department  is  not  persuaded  that 
it  should  seek  repeal  of  the  restrictive 
statutory  language.  Indeed,  HUD 
disagrees  with  the  contention  that  the 
restriction  limits  the  availability  of  Fl  lA 
insurance  to  a  needy  class.  Mortgage 
insurance  is  still  available 
unconditionally  on  other  condominium 


projects,  and  the  commenter  offers  no 
evidence  to  show  that  the  class  that  it 
seeks  to  protect  (first-time  and  other 
buyers  with  limited  assets)  cannot 
frequently  qualify  to  purchase  these 
units.  Stated  differently,  the  comment 
fails  to  make  a  case  that  unrestricted 
condominium  conversion  brings 
homeownership  within  easier  reach  of 
this  class.  Moreover,  the  restriction  at 
issue  is  short-term  and  is  inapplicable  to 
mortgagors  who  were  tenants  of  a 
converted  project  or  to  conversions 
sponsored  by  the  majority  of  the  tenants 
of  a  rental  project. 

The  same  commenter  also  sought 
clarification  of  the  provision  relating  to 
conversion  that  states  that  "the 
mortgagor  or  comortgagor  was  a  tenant 
of  the  housing."  The  commenter  argued 
that  this  language  might  be  interpreted 
as  limiting  a  teaant  in  a  converted 
project  to  purchasing  the  same  unit  that 
he  or  she  formerly  rented.  The 
Department  disagrees  that  the  proposed 
rule's  formulation  is  unclear.  The  statute 
(section  420(c)  of  the  1983  Act)  uses  both 
term  "rental  housing"  and  the  term 
"unit."  The  rule  closely  parallels  the 
statute.  Both  are  clear,  in  our  view,  in 
providing  that  a  preconversion  tenant  is 
free  to  purchase  any  unit  in  the  tenant's 
converted  project.  However,  to  clarify 
further  the  intended  meaning,  we  have 
revised  §  234.26(0(2). 

A  further  point  raised  by  this 
commenter  wag  that  for  multi-phase 
condominium  conversions,  the  date  of 
conversion  be  defined  for  the  entire 
project  (i.e.,  all  phases)  as  the  date  the 
conversion  docajments  were  filed  for 
the  first  phase  of  the  project.  According 
to  the  comment,  because  of  the  vagaries 
of  the  market,  a  "concrete  determination 
of  an  entire  project's  eligibility  for  FHA 
unit  mortgage  insurance  will  enhance 
the  ability  to  plan  projects  in  a 
financially  feasible  manner,  thus 
lowering  costs  to  potential  buyers." 

The  creation  of  a  condominium  is 
peculiarly  a  matter  of  State  or  local  law. 
A  conversion  can  only  take  place,  under 
the  rule,  when  "all  documents  necessary 
to  create  a  condominium  under  State 
law  *  •  *  have  been  recorded." 
Therefore,  by  tying  the  act  of  conversion 
to  the  creation  of  a  condominium,  the 
rule  permits  State  or  local  law  to 
determine  whether  the  conversion  of  the 
first  phase  in  a  multi-phase 
condominium  project  can  serve  as  the 
date  of  conversion  for  all  phases  of  the 
project.  As  such.  State  or  local 
condominium  law  may  recognize  that  a 
condominium  has  been  created  for  all 
phases  of  a  multi-phase  condominium 
project,  notwithstanding  that  conversion 
documents  were  filed  for  only  the  first 
phase  of  the  project.  Additionally,  the 


rule's  definition  of  "project"  and 
"conversion"  (see  §  234.1  (k)  and  (o), 
respectively)  is  sufficiently  broad,  the 
Department  believes,  to  accommodate 
the  commenter's  suggestion.  The  test, 
however,  would  be  whether  the 
suggestion  is  consistent  with  a 
particular  jurisdictions  condominium 
law.  Therefore,  unless  State  or  local  law 
allows  the  recordation  creating  the 
condominium  to  cover  all  phases,  the 
one-year  limitation  will  apply  to  each 
phase. 

As  a  final  note,  this  commenter  urged 
HUD  to  advise  its  field  offices  to 
maintain  accurate  records  under  the  80 
percent  mortgagor-occupied  provision. 
(See  §234.26(e)(2).)  Accurate  records  are 
necessary,  argued  the  commenter.  to 
avoid  borrowers'  losing  non-refundable 
application  fees  in  situations  where 
approval  of  an  application  for  insurance 
would  violate  the  80  percent  provision. 
The  Department  has  already  taken  steps 
to  ensure  that  FHA  commitments  are 
properly  recorded  in  each  Field  Office's 
condominium  log.  Further,  direct 
endorsement  lenders  have  been  advised 
to  contact  the  local  HUD  office  to 
determine  whether  the  office  can  accept 
an  endorsement  where  an  investor  is 
involved.  These  actions,  the  Department 
believes,  will  avoid  the  occurrence  of 
the  problem  cited  by  the  commenter. 

Findings  and  Certifications 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CF'R  Part  50,  which 
implement  section  102(20(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
during  regular  business  hours  in  the 
Office  of  the  Rules  Docket  Clerk.  Office 
of  the  General  Counsel,  Deparinient  of 
Housing  and  Urban  Development,  Room 
10276,  451  Seventh  Street  SW., 
Washington,  DC  20410. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  the  Executive  Order  on  Federal 
Regulations  issued  by  the  President  on 
February  17, 1981.  An  analysis  of  the 
rule  indicates  that  it  does  not  (1)  have 
an  annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  e.mployment.  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
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based  enterprises  in  domestic  or  export 
markets. 

In  accordance  with  5  U.S.C.  605(b) 
(the  Regulatory  Flexibility  Act),  the 
undersigned  hereby  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule 
removes  regulatory  provisions  in 
accordance  with  recent  statutory 
amendments,  and  adds  provisions  that 
are  protective  of,  or  that  redirect 
benefits  to,  a  determinable  class  of 
users  without  imposing  any  economic 
burden  on  small  entities. 

This  rule  was  listed  as  Sequence 
Number  963  m  the  Department's 
Semiannual  Agenda  of  Regulations 
published  on  April  27,  1987  (52  FR 
14387),  under  Executive  Order  12291  and 
the  Regulatory  Flexibility  Act, 

The  Catalog  of  Federal  Domestic 
Assistance  program,  number  is  14.133. 

List  of  Subjects  in  24  CFR  Part  234 

Condominiums,  Mortgage  insurance, 
Homeownership,  Projects,  Units. 

Accordinglv.  the  Department  amends 
24  CFR  Part  234  as  follows: 

PART  234— CONDOMINIUM 
OWNERSHIP  MORTGAGE  INSURANCE 

1.  The  authority  citation  for  Part  234 
continues  to  read  as  follows: 

Autliority:  Sees.  211.  234.  National  Housing 
Act  (12  U.S.C.  1715b.  17l5y);  sec.  7(d). 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

2.  In  §  234  1.  paragraphs  (d)  and  (k) 
are  revised,  and  new  paragraphs  (o),  (p), 
and  (q)  are  added,  to  read  as  follows: 

§  234.1     Definitions  used  in  this  subpart 
*         •         •  •         • 

(d)  "Mortgage"  means  a  first  lien 
covering  a  fee  interest  or  eligible 
leasehold  interest  in  a  one-family  unit  in 
a  project,  together,  with  an  undivided 
interest  in  the  common  areas  and 
facilities  serving  the  project,  and  such 
restricted  common  areas  and  facilities 
as  may  be  designated. 
***** 

(k)  "Project"  means  a  structure  or 
structures  containing  four  or  more 
family  units. 

***** 

(o)  "Conversion"  means  the  date  on 
which  all  documents  necessary  to  create 
a  condominium  under  State  law  (and 
under  local  law.  where  applicable)  have 
been  recorded. 

(p)  "Tenant"  means  the  occupant(s) 
named  in  the  lease  or  rental  agreement 
of  a  housing  unit  in  a  project  as  of  the 
date  the  condominium  conversion 
documents  are  properly  filed  for  the 


project,  or  as  of  the  date  on  which  the 
occupants  are  notified  by  management 
of  intent  to  convert  the  project  to  a 
condominium,  whichever  is  earlier. 

(q)  "Bona  fide  tenants'  organization" 
means  an  association  of  tenants  formed 
by  the  tenants  to  promote  their  interests 
in  a  particular  project,  with  membership 
in  the  association  open  to  each  tenant, 
and  all  requirements  of  the  association 
applying  equally  to  every  tenant. 

3.  Section  234.26  is  revised  to  read  as 

follows: 

§  234.26     Project  requirements. 

No  mortgage  shall  be  eligible  for 
insurance  unless  the  following 
requirements  are  met: 

(a)  Location  of  family  unit.  The 
family  unit  shall  be  located  in  a  project 
that  the  Commissioner  determines  to  be 
acceptable. 

(b)  Plan  of  condominium  ownership. 
The  project  in  which  the  unit  is  located 
shall  have  been  committed  to  a  plan  of 
condominium  ownership  by  a  deed,  or 
other  recorded  instrument,  that  is 
acceptable  to  the  Commissioner. 

(c)  Releases.  The  family  unit  shall 
have  been  released  from  any  mortgage 
covering  the  project  or  any  part  of  the 
project. 

(d)  Certificate  by  mortgage.  The 
mortgagee  shall  certify  that: 

(1)  The  deed  of  the  family  unit  and  the 
deed  or  other  recorded  instrument 
committing  the  project  to  a  plan  of 
condominium  ownership  comply  with 
legal  requirements  of  the  jurisdiction. 

(2)  The  mortgagor  has  good 
marketable  title  to  the  family  unit, 
subject  only  to  a  mortgage  that  is  a  valid 
first  lien  on  the  family  unit. 

(3)  The  family  unit  is  assessed  and 
subject  to  assessment  for  taxes 
pertaining  only  to  that  unit. 

(e)  Conditions  and  provisions.  (1)  The 
Commissioner  may  require  such 
conditions  and  provisions  as  the 
Commissioner  determines  are  necessary 
for  the  protection  of  consumers  and  the 
public  interest. 

(2)  An  application  for  mortgage 
insurance  of  a  unit  will  not  be  approved 
if  approval  would  result  in  less  than  80 
percent  of  the  FHA-insured  mortgages 
covering  units  in  the  projects  being 
occupied  by  the  mortgagors  or 
comortgagors. 

(3)  In  addition  to  the  other 
requirements  contained  in  his  section,  in 
order  for  a  project  to  be  acceptable  to 
the  Secretary,  at  least  51  percent  of  all 
family  units  (i.e..  both  FHA-insured  and 
conventionally  financed  units)  shall  be 
occupied  by  the  owners  or  shall  have 
been  sold  to  owners  who  intend  to 
occupy  the  units. 


(f)  Limitations  on  conversion  of  rental 
housing  to  condominium  use.  With 
respect  to  a  family  unit  in  any  project 
that  was  converted  from  rental  housing, 
no  insurance  will  be  provided  under  this 
section  unless: 

(1)  The  conversion  occurred  more 
than  one  year  before  the  application  for 
insurance;  or 

(2)  The  mortgagor  or  comortgagor  was 
a  tenant  of  a  unit  in  the  rental  housing 
project  converted  to  condominium  use; 
or 

(3)  The  conversion  of  the  property  is 
sponsored  by  a  bona  fide  tenants' 
organization  representing  a  majority  of 
the  households  in  the  project, 

(g)  Projects  covered  by  an  insured  or 
Secretary-held  mortgage.  In  addition  to 
the  requirements  contained  in 
paragraphs  (a)  through  (f)  of  this  section, 
projects  which  are  covered  by  an  FHA- 
insured  project  mortgage,  or  by  a 
mortgage  held  by  the  Secretary,  must  be 
in  compliance  with  a  conversion  plan 
approved  by  the  Commissioner.  The 
conversion  plan  shall  provide  for: 

(1)  The  termination  by  payment  in  full 
of  the  mortgage  or  by  voluntary 
termination  of  the  insurance  contract 
covering  any  HUD/FHA-insured  or 
Secretary-held  mortgage  on  the  project, 
unless  the  Commissioner  determines 
that  the  Commissioner's  interests,  and 
those  of  the  individuals  purchasing  the 
family  units,  are  best  served  by  not 
requiring  the  termination  of  the 
insurance  or  payment  in  full  of  the 
mortgage. 

(2J  On  release  of  a  family  unit  from 
the  project  mortgage,  payment  shall  be 
made  on  the  outstanding  balance  of  the 
project  mortgage  in  an  amount  equal  to 
the  share  of  the  balance  determined  by 
HUD  to  be  attributable  to  the  family 
unit. 

(3)  The  project  mortgage  shall  certify 
that,  notwithstanding  any  provisions  of 
the  mortgage  covering  prepayment,  no 
charge  is  contemplated  or  has  been 
collected  for  prepayment  in  full  of  the 
project  mortgage. 

(h)  Projects  not  covered  by  an  insured 
or  Secretary-held  mortgage.  In  addition 
to  the  requirements  containted  in 
paragraphs  (a)  through  (f)  of  this  section, 
projects  which  are  not  covered  by  an 
insured  project  mortgage  or  by  a 
Secretary-held  mortgage  and  which 
have  not  been  approved  by  the  Veterans 
Administration  for  its  guaranty, 
insurance,  or  direct  loan  programs  shall 
meet  the  requirements  of  this  paragraph. 
Except  with  the  approval  of  the 
Commissioner  for  the  purpose  of 
constructing  or  coverting  the  project  in 
phases  or  stages,  any  special  right  of  the 
declarant  (as  declarant  and  not  as  a  unit 
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owner  1  to  do  any  or  all  of  the  following 
rr.u.st  have  expired  or  must  have  been 
waiver  in  a  recorded  instrument: 

(1)  Add  land  or  units  to  the 
condominium; 

(2)  Convert  common  elements  into 
additional  units  or  limited  common 
elements; 

(3)  Withdraw  land  from  the 
condominium; 

(4)  Use  easements  through  the 
common  elements  for  the  purpose  of 
making  improvements  within  the 
condommiu.Ti  or  w;!hin  any  adjacent 
land;  or 

(5)  Convert  a  unit  into  two  or  more 
units,  common  elements,  or  into  two  or 
more  units  and  common  elements. 

§234.59    [Removed J 

4.  Section  234.59  is  removed. 

Date:  .August  2a  1987. 
Thomas  T.  Demery. 

Assistant  Secretary  for  Housing— Federal 

Housing  Commissioner. 

(FR  Doc.  87-20525  Filed  »-A-e7;  8:45  am] 

SiLUNG  CODE  4210-27-M 


DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 

23  CFR  Part  1 

[T.D.  8157] 

Income  Tax  Regulations;  Deposit  of 
Estimated  Income  Tax  by  Certain 
Private  Foundations  and  Tax-Exempt 
Organizations 

agency:  Infernal  Revenue  Service, 
Treasury. 

ACTION:  F;n  il  regulations. 


summary:  This  document  provides  final 
regul.::iur.s  that  revise  the  Federal  tax 
deposit  regulations  relating  to  corporate 
estimated  income  tax  to  make  them 
applicable  to  'juarterly  payments 
required  by  the  Tax  Reform  Act  of  1986 
of  unrelated  business  incom.e  tax 
imposed  upon  certain  tax-exempt 
organizations  and  the  net  invest.ment 
income  excise  tax  imposed  upon  certain 
private  foundations.  These  amendm.ents 
affect  certain  tax-exempt  organizations 
which  have  income  subject  to  the  tax 
upon  unrelated  business  income 
imposed  by  fection  511  and  certain 
private  foundations  subject  to  the  net 
investment  excise  tax  imposed  by 
section  4940. 

date:  These  amendments  a.^-e  applicable 
and  effective  for  taxable  years 
beginning  after  December  31,  1986. 
FOR  FURTHER  INFORMATION  CONTACT: 

John  A.  Tollens  of  the  Legislation  and 


Regulations  Division,  Office  of  the  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224  (Attention:  CC:LR:T). 
Telephone  202-566-3829  (not  a  toll-free 
number),      i 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  24, 1986,  the  Federal 
Register  published  a  notice  of  proposed 
rulemakip.g  (51  FR  46689)  by  cross 
reference  to  temporary  regulations 
published  the  same  day  in  the  Federal 
Register  {51  FR  46619)  under  section 
1542  of  the  Tax  Reform  Act  of  1986 
which  requires  quarterly  payments  of 
the  tax  upon  net  investment  income  and 
unrelated  business  income  of  certain 
private  foundations  and  tax-exempt 
organizations. 

This  document  contains  final 
regulations  regarding  deposits  under 
section  6302(c)  of  the  Internal  Revenue 
Code  of  1988  of  the  above-described  tax 
effective  for  taxable  years  beginning 
after  December  31, 1986.  No  hearing  was 
requested  with  respect  to  the  proposed 
regulations,  and  none  was  held.  Several 
written  public  comments  were  received 
in  response  to  the  cross-reference 
notice,  but  since  none  of  them  requested 
any  revision  to  the  temporary 
regulations  under  section  6302(c),  the 
final  regulations  promulgate  the 
proposed  regulations  without 
substantive  change. 

Explanation  of  Provisions 

Prior  to  the  enactment  of  the  Tax 
Reform  Act  of  1986,  tax-exempt 
organizations  were  required  to  pay  the 
tax  imposed  by  section  511  upon  their 
unrelated  business  income,  and  some 
private  foundations  were  required  to 
pay  the  excise  tax  imposed  by  section 
4940  upon  their  net  investment  income, 
annually  with  their  returns.  Section  1542 
of  the  Tax  Reform  Act  of  1986  provides 
that  private  foundations  and  tax-exempt 
organizations  must  make  quarterly 
estimated  payments  of  the  tax  on  net 
investment  income  or  of  the  tax  on 
unrelated  business  income,  respectively, 
under  the  same  rules  that  currently 
require  quarterly  estimated  payments  of 
corporate  income  taxes. 

This  Treasury  decision  provides  that 
private  foundations  and  tax-exempt 
organizations  shall  pay  their  quarterly 
estimated  taxes  in  the  same  manner  and 
time  as  corporations  pay  their  quarterly 
estimated  taxes  by  making  a  deposit  of 
their  quarterly  taxes  through  the  Federal 
Tax  Deposit  (FTD)  system  by  the  due 
dates  for  paying  estimated  taxes. 


PubUc  Comments 

Two  commentators  discussed  the 
problems  which  they  believe  private 
foundations  and  tax-exempt 
organizations  face  in  making  accurate 
and  timely  estimated  tax  payments  by 
the  15th  day  of  the  4th  month  of  the 
taxable  year  (April  15  in  the  case  of  a 
calendar-year  organization)  as  required 
under  section  6154(b)  of  the  Internal 
Revenue  Code  of  l&^e,  while  section 
6072(e)  of  the  Code  provides  that  such 
organizations  are  not  required  to  file 
their  income  tax  returns  for  the  previous 
taxable  year  until  the  15th  day  of  the  5th 
month  of  the  taxable  year  (May  15  in  the 
case  of  a  calendar-year  organization). 
Any  problem  caused  by  the  application 
of  these  rules  arises  directly  from  the 
effect  of  Code  section  6154(h)  in 
subjecting  private  foundations  and  tax- 
exempt  organizations  to  the  estimated 
tax  rules  applicable  to  corporations  and 
not  from  any  provision  of  the  proposed 
regulations. 

No  commentator  noted  any  problem  in 
requiring  such  organizations  to  make 
their  estimated  tax  paym.ents  through 
the  Federal  Tax  Deposit  (FTD)  system 
instead  of  using  estimated  tax  payment 
vouchers  similar  to  those  used  by 
individual  taxpayers.  Hence,  this 
document  promulgates,  without 
substantive  revision,  thu  proposed 
regulations  which  simply  require  such 
organizations  to  make  their  quarterly 
estimated  tax  payments  through  the  FTD 
system. 

Nonapphcability  of  Executive  Order 
12291 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this  rule  is 
not  a  major  rule  as  defined  in  Executive 
Order  12291  and  that  a  regulatory 
impact  analysis  therefore  is  not 
required. 

Regulatory  Flexibility  Act 

The  Secretary  of  the  Treasury  has 
certified  that  this  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  the 
economic  and  any  other  secondary  or 
incidental  impact  of  the  requirement  for 
quarterly  tax  payments  flows  directly 
from  the  underlying  statute.  A  regulatory 
flexibility  analysis,  therefore,  is  not 
required  under  the  Regulatory  FlexibiUty 
Act(5U.S.C.  Chaptere). 

Paperwork  Reduction  Act 

The  collection  of  information 
requirements  contained  in  this 
regulation  have  been  submitted  to  the 
Office  of  Management  and  Budget 
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(ONIB)  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980.  The  requirements 
have  been  approved  by  OMB  under 
control  number  1545-0257.  This  number 
has  already  been  incorporated  into  the 
table  in  26CFR  602.101(c). 

Drafting  Information 

The  principal  author  of  this  regulatory 
amendment  is  John  A.  ToUeris  of  the 
Legislation  and  Regulations  Division  of 
the  Office  of  Chief  Counsel.  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations,  both  on  matters  of 
substance  and  style. 

List  of  Subjects  in  26  CFR  1.6302-1— 
1.6302-2 

Income  taxes,  Administration  and 
procedure.  Tax  depositaries. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  Part  1  is 

amended  as  follows; 

PART  1— [AMENDED] 

Paragraph  1.  The  authority  for  Part  1 
is  amended  by  removing  the  citation  for 
§  1.6302-lT,  and  adding  the  following 

citation: 

Authority:  26  U.S.C.  7805.  *  *  *  Section 
1.6302-1  (al  also  issued  under  26  U.S.C.  6302 

(c).  •   *   * 

Par  2.  The  heading  and  paragraph  (a) 
of  §  1.6302-1  are  hereby  revised  to  read 
as  follows: 

§  1.6302-1     U»e  of  Governnoent 
depositaries  tn  connection  with  corporation 
income  and  estimated  Income  taxes  and 
certain  taxes  of  tax-exempt  organizations. 

(a)  Requirement.  A  corporation  (and, 
for  taxable  years  beginning  after 
December  31, 1986,  any  organization 
subject  to  the  tax  imposed  by  section 
511,  and  any  private  foundation  subject 
to  the  tax  imposed  by  section  4940]  shall 
deposit  with  an  authorized  depositary  of 
Federal  taxes  all  payments  of  tax 
imposed  by  Chapter  1  of  the  Code  (or 
treated  as  so  imposed  by  section  6154 
(h)),  including  any  payments  of 
estimated  tax.  on  or  before  the  date 
otherwise  prescribed  for  paying  such 
tax.  This  paragraph  does  not  apply  to  a 
foreign  corporation  or  entity  which  has 
no  office  or  place  of  business  in  the 
United  States. 


§  1.6302-1T    (Removed] 

Par.  3.  Section  1.6302-lT  is  hereby 
removed. 
Lawrence  B.  Gibbs, 
Commissioner  of  Internal  Revenue. 

.'Kpproved:  August  19, 1987. 
O.  Oonaldsoo  Chapotoo, 
Acting  Assistant  Secretary  of  the  Treasury. 
[FR  Doc  87-20457  Filed  9-*-e7:  8:45  am] 
BILLING  CODE  483-0 1-M 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

29  CFR  Part  1625 

Exemption  from  Coverage  of 
Apprenticeship  Programs  Under  the 
Age  Discrimination  in  Employment  Act 
(ADEA) 

AGENCY:  Equal  Employment  Opportunity 

Commission. 

ACTION:  Reaffirmation  of  final  rule. 

SUMMARY:  In  June  of  1984  the  Equal 
Employm.ent  Opportunity  Commission 
voted  to  undertake  a  review  of  the 
Commission's  Interpretative  Regulation 
set  forth  at  29  CFR  1625.13; 
Apprenticeship  Programs  Under  the  Age 
Discrimination  in  Employment  Act  of 
1967,  as  amended  (ADEA).  The 
Commission  has  determined,  after 
careful  reassessment  of  the  statutory 
language  of  the  ADEA.  the  Act's 
legislative  history,  related  statutes  and 
case  law,  and  a  thorough  examination  of 
the  history  of  apprenticeship  programs, 
that  Congress  when  enacting  the  ADEA 
did  not  intend  to  subject  bona  fide 
apprenticeship  programs  to  the 
prohibitions  of  the  Act.  Accordingly,  it  is 
the  Commission's  view  that  §  1625.13 
clearly  embodies  the  mtent  of  Congress 
and  therefore  should  remain  in  full  force 
and  effect. 

EFFECTIVE  DATE:  July  30,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  E.  Cooks.  Attorney-Advisor, 
ADEA  Division,  Coordination  and 
Guidance  Services,  Office  of  Legal 
Counsel,  Equal  Emplo>-ment 
Opportunitv  Commission,  2401  E  Street 
NW..  'Washingtoa  DC  20507.  (202)  634- 
6423. 

Signed  this  1st  Day  of  September,  1987  at 
Washington,  DC. 

For  the  Commission. 
Clarence  Thomas, 

Chairman,  Equal  Employment  Opportunity 
Commission. 

[FR  Doc.  8'-20552  Filed  9-4-87;  8:45  am] 
Ba.UNQ  CODE  «S70-0»-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  GuartJ 

33  CFR  Parts  3,  67.  80,  100,  110,  147, 
150,  161,  162,  165,  166,  167,  and  177 

(CGD  86-082) 

Identification  of  the  Horizontal  Datum 
Referenced  in  the  Coast  Guard 
Regulations 

agency:  Coast  Guard.  DOT. 
ACTION:  Final  rule. 

SUMiyiARY:  The  purpose  of  this  final  rule 
is  to  mfonn  the  public  ttiat  due  to  the 
ability  to  establish  global  reference 
systems  that  provide  more  accurate 
geographic  positions  [latitude  and 
longitude),  the  honzonlal  daturas 
referenced  on  maps  and  charts  are  being 
revised  and  during  the  intenm.  various 
honzontal  datums  may  be  encountered. 
The  geographic  positions  listed  in  the 
regulations  in  Title  33.  Parts  1-999  are 
referenced  to  vanous  honzontal  datums 
such  as  the  North  American  Datum  of 
1927.  U.S.  Standard  Datum.  Old 
Hawaiian  Datum.  Puerto  Rican  Datum. 
Local  Astronomic  Datum,  and  others; 
however,  the  datum  is  not  identified. 
The  National  Oceanic  and  Atmospheric 
Administration  (NOAA)  has  identified 
the  North  A.merican  Datum  of  1983 
(NAD  83)  to  replace  Lhe  various 
honzontal  datums  currently  m  use.  The 
rulemaking  inserts  cautionary  reminders 
that  during  the  conversion  there  may  be 
discrepancies  between  the  positions 
described  in  the  existing  regulabons  and 
the  charted  positions. 
EFFECTIVE  DATE:  September  8.  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Frank  Parker.  (202)  267-035". 

SUPPLEMENTARY  INFORMATION:  A  notice 

of  proposed  rulemaking  has  not  been 
published  for  this  regulation;  and  it  is 
being  made  effective  in  less  than  30 
da\s.  This  rulemaking  is  not  changing 
any  of  the  inform.ation  contained  in  the 
regulations,  but  is  merely  providing  a 
means  of  identifying  when  the 
geographic  positions  are  referenced  to 
N.AD  83.  Therefore,  the  Coast  Guard 
finds  that  an  opportunity  for  notice  and 
comment  is  unnecessan,'  under  5  U.S.C. 
553(b)[B).  Because  of  the  different 
datums  referenced  on  the  many  maps 
and  charts  that  are  produced,  and  m 
view  of  the  necessity  for  individuals  to 
be  able  to  identify  the  horizontal  datum 
referenced  in  the  published  geographic 
positions,  it  has  been  determined  that 
good  cause  exists  under  5  U.S.C. 
553(d)(3]  to  make  this  rule  effective  in 
less  than  30  days. 
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Drafting  Informatioa 

The  principle  persons  involved  in 
drafting  this  rulemaking  are  Mr.  Frank 
Parker,  Project  Manager,  and  Lieutenant 
S.R.  Sylvester,  Project  Attorney,  Office 
of  the  Chief  Counsel. 

Discussion  of  the  Regulation 

Through  the  use  of  satellites  and  other 
modem  surveying  techniques,  it  is  now 
possible  to  establish  global  reference 
systems  which  provide  more  accurate 
geographic  positions.  Currently,  several 
datums  such  as  the  North  American 
Datum  of  1927,  U.S.  Standard  Datum, 
Old  Hawaiian  Datum.  Puerto  Rican 
Datum,  Local  Astronomic  Datum,  and 
others  are  in  use.  The  National  Oceanic 
and  Atmospheric  Administration 
(NOAA)  has  identified  the  North 
American  Datum  of  1983  (NAD  83)  to 
replace  the  various  datums  used  in  the 
past  on  maps  and  charts.  NOAA  has 
begun  converting  geographic  positions 
to  NAD  83.  Over  time,  all  maps  and 
charts  will  reference  NAD  83,  except  for 
nautical  charts  of  the  Pacific  Territory 
Islands,  which  will  be  compiled  on 
World  Geodetic  Systems  1984  (WGS  84). 
For  the  accuracy  required  for  charting 
purposes,  geographic  positions 
referenced  to  WGS  84  are  essentially 
equivalent  to  the  geographic  positions 
referenced  to  NAD  83.  The  entire 
conversion  is  expected  to  be 
accomplished  over  a  ten-year  period. 

During  the  period  of  conversion,  some 
maps  and  charts  will  be  referenced  to 
the  new  NAD  83,  while  others  will  still 
be  referenced  to  the  former  datums, 
such  as  the  North  American  Datum  of 
1927,  U.S.  Standard  Datum,  Old 
Hawaiian  Datum.  Puerto  Rican  Datum. 
Local  Astronomic  Datum,  and  others. 
Corrections  must  be  made  to  the 
geographic  positions  from  the  previous 
referenced  datum  to  NAD  83.  As  a  result 
of  applying  these  corrections  the 
geographic  positions  will  change; 
however,  the  location  of  objects  in 
relation  to  surrounding  land  does  not 
change. 

The  regulations  in  Title  33,  Parts  3.  67, 
80,  100,  110, 147, 150, 161, 162, 165,  166, 
167,  and  177  are  being  amended  to 
include  a  notice  that  indicates  when  the 
datums  of  the  geographic  positions  in 
these  regulations  are  referenced  to  NAD 
83. 

Evaluation 

This  final  rule  is  considered  to  be  non- 
major  under  Executive  Order  12291  and 
non-significant  under  DOT  regulatory 
policies  and  procedures  (44  FR  11034: 
February  26, 1979).  The  economic  impact 
of  this  final  rule  has  been  found  to  be  so 
minimal  that  further  evaluation  is 


unnecessary.  This  rule  is  merely  adding 
information  to  clarify  the  existing 
regulations.  This  final  rule  will  not  have 
a  quantifiable  cost  impact.  Since  the 
impact  of  this  final  rule  is  expected  to  be 
minimal,  the  Coast  Guard  certifies  that 
it  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.       ■ 

List  of  Subjects 

33  CFR  Part  3 

Coast  Guard  areas,  Districts,  Marine 
inspection  zones.  Captain  of  the  Port 
zones. 

33  CFR  Part  67 

Aids  to  navigation  on  artificial  islands 
and  fixed  structures. 

33  CFR  Part  80 

COLREGS  demarcation  lines. 
33  CFR  Part  100 

Safety  of  life  on  navigable  waters. 
33  CFR  Part  110 

Anchorage  regulations. 
33  CFR  Part  147 

Safety  zones. 
33  CFR  Part  150 

Operations. 
33  CFR  Part  161 

Vessel  traffic  management. 

33  CFR  Part  162 

Inland  waterways  navigation 
regulations. 

33  CFR  Part  165 

Regulated  navigation  areas  and 
limited  access  areas. 

33  CFR  Part  166 

Shipping  safety  fairways. 
33  CFR  Part  167 

Offshore  traffic  separation  schemes. 
33  CFR  Part  177 

Correction  of  especially  hazardous 
conditions. 

For  reasons  set  out  in  the 
preamble.  Title  33,  Chapter  1,  Parts  3,  67, 
80,  100, 110, 147, 150,  161, 162, 165,  166, 
167,  and  177  of  the  Code  of  Federal 
Regulations,  are  amended  as  set  forth 
below. 

PART  3— {AMENDED] 

1.  The  authority  citation  for  Part  3 
continues  to  read  as  follows: 

Authority:  14  U.S.C.  633;  49  CFR  1.45,  1.46. 

2.  Section  3.01-l(h)  is  revised  and 
redesignated  as  paragraph  (g)  to  read  as 
follows: 


UM  I 


§  3.01-1    General  descriptioa 

•         *         *         •         * 

(g)  Geographic  coordinates  expressed 
in  terms  of  latitude  or  longitude,  or  both, 
are  not  intended  foi  plotting  on  maps  or 
charts  whose  referenced  horizontal 
datum  is  the  North  American  Datum  of 
1983  (NAD  83),  unless  such  geographic 
coordinates  are  expressly  labeled  NAD 
83.  Geographic  coordinates  without  the 
NAD  83  reference  may  be  plotted  on 
maps  or  charts  referenced  to  NAD  83 
only  after  application  of  the  appropriate 
corrections  that  are  published  on  the 
particular  map  or  chart  being  used. 

PART  67— [AMENDED] 

3.  The  authority  citation  for  Part  67  is 
revised  to  read  as  follows: 

Authority:  14  U.S.C.  85,  633;  43  U.S.C.  1333; 
49  CFR  1.46. 

All  other  authority  citations  are 
deleted. 

4.  Section  67.50-1  is  revised  to  read  as 
follows: 

§67.50-1     Scope.' 

(a)  The  regulations  in  this  subpart 
shall  apply  to  the  structures  which  are 
located  within  the  boundaries  of  the 
Coast  Guard  districts  hereinafter 
defined. 

(b)  Geographic  coordinates 
expressed  in  terms  of  latitude  or 
longitude,  or  both,  are  not  intended  for 
plotting  on  maps  or  charts  whose 
referenced  horizontal  datum  is  the  North 
American  Datum  of  1983  (NAD  83), 
unless  such  geographic  coordinates  are 
expressly  labeled  NAD  83.  Geographic 
coordinates  without  the  NAD  83 
reference  may  be  plotted  on  maps  or 
charts  referenced  to  NAD  83  only  after 
application  of  the  appropriate 
corrections  that  are  published  on  the 
particular  map  or  chart  being  used. 


PART  80— (AMENDED] 

5.  The  authority  citation  for  Part  80  is 
revised  to  read  as  follows: 

Authority:  14  U.S.C.  633;  49  CFR  1.46. 

6.  Section  80.01(c)  is  added  to  read  as 
follows: 

§80.01     General  basis  and  purpose  for 

demarcation  lines. 

*         ♦         *         *         • 

(c)  Geographic  coordinates  expressed 
in  terms  of  latitude  or  longitude,  or  both, 
are  not  intended  for  plotting  on  maps  or 
charts  whose  referenced  horizontal 
datum  is  the  North  American  Datum  of 
1983  (NAD  83),  unless  such  geographic 
coordinates  are  expressly  labeled  NAD 
83.  Geographic  coordinates  without  the 
NAD  83  reference  may  be  plotted  on 
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maps  or  charts  referenced  to  NAD  83 
only  after  application  of  the  appropriate 
corrections  that  are  published  on  the 
particular  map  or  chart  being  used. 

PART  100— {AMENDED] 

7.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46;  33 
CFR  100.35. 

8.  Section  100.01(b)  is  added  to  read 
as  follows: 

§  100.01    Purpose  and  Intent 

•  *  *  *  • 

(b)  Geographic  coordinates  expressed 
in  terms  of  latitude  or  longitude,  or  both, 
are  not  intended  for  plotting  on  maps  or 
charts  whose  referenced  horizontal 
datum  is  the  North  American  Datum  of 
1983  (NAD  83),  unless  such  geographic 
coordinates  are  expressly  labeled  NAD 
83.  Geographic  coordinates  without  the 
NAD  83  reference  may  be  plotted  on 
maps  or  charts  referenced  to  NAD  83 
only  after  application  of  the  appropriate 
corrections  that  are  published  on  the 
particular  map  or  chart  being  used. 

PART  110— {AMENDED] 

9.  The  authority  citation  for  Part  110  is 
revised  to  read  as  follows; 

Authority:  33  U.S.C.  471,  2071;  49  CFR  1.46, 
33  CFR  1.05-l(g). 

10.  Section  110.1(d)  is  added  to  read 
as  follows: 

§110.1     General. 

*  *  *  «  « 

(d)  Geographic  coordinates  expressed 
in  terms  of  latitude  or  longitude,  or  both, 
are  not  intended  for  plotting  on  maps  or 
charts  whose  reference  horizontal 
datum  is  the  North  American  Datum  of 
1983  (NAD  83),  unless  such  geographic 
coordinates  are  expressly  labeled  NAD 
83.  Geographic  coordinates  without  the 
NAD  83  reference  may  be  plotted  on 
maps  or  charts  referenced  to  NAD  83 
only  after  application  of  the  appropriate 
corrections  that  are  published  on  the 
particular  map  or  chart  being  used. 

PART  147— {AMENDED] 

11.  The  authority  citation  for  Part  147 
is  revised  to  read  as  follows: 

Authority:  14  U.S.C.  85;  33  U.S.C.  2071;  49 
CFR  1.46. 

12.  Section  147.10(d)  is  added  to  read 
as  follows; 

§  147.10    Establistiment  of  safety  zones. 

***** 

(d)  Geographic  coordinates  expressed 
in  terms  of  latitude  or  longitude,  or  both. 
are  not  intended  for  plotting  on  maps  or 
charts  whose  referenced  horizontal 


datum  is  the  North  American  Datum  of 
1983  (NAD  83),  unless  such  geographic 
coordinates  are  expressly  labeled  NAD 
83.  Geographic  coordinates  without  the 
NAD  83  reference  may  be  plotted  on 
maps  or  charts  reference  to  NAD  83  only 
after  application  of  the  appropriate 
corrections  that  are  published  on  the 
particular  map  or  chart  being  used. 

PART  150— [AMENDED] 

13.  The  authority  citation  for  Part  150 
is  revised  to  read  as  follows: 

Authoritj-;  33  U.S.C.  1231, 1509;  49  CFR  1  46 

14.  Appendix  A  to  Part  150  is 
amended  by  adding  a  new  paragraph  V 
to  read  as  follows; 

Appendix  A — Deepwater  Port  Safety 
Zone  Boundaries 


V.  Geographic  coordinates  expressed  in 
terms  of  latitude  or  longitude,  or  both,  are  not 
intended  for  plotting  on  maps  or  charts 
whose  referenced  horizontal  datum  is  the 
North  American  Datum  of  1983  (N.AD  63), 
unless  such  geographic  coordinates  are 
expressly  labeled  NAD  83.  Geographic 
coordmates  without  the  NAD  83  reference 
may  be  plotted  on  maps  or  charts  referenced 
to  NAD  83  only  after  application  of  the 
appropriate  corrections  that  are  published  on 
the  particular  map  or  chart  being  used. 

PART  161— {AMENDED] 

15.  The  authority  citation  for  Part  161 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1231;  49  CFR  1.46. 

16.  Section  161.101(d)  is  added  to  read 
as  follows; 

§161.101     Purpose  and  applicability. 

***** 

(d)  Geographic  coordinates  expressed 
in  terms  of  latitude  or  longitude,  or  both, 
are  not  intended  for  plotting  on  maps  or 
charts  whose  reference  horizontal 
datum  is  the  North  American  Datum  of 
1983  (NAD  83),  uless  such  geographic 
coordinates  are  expressly  labeled  NAD 
83.  Geographic  coordinates  without  the 
NAD  83  reference  may  be  plotted  on 
maps  or  charts  referenced  to  NAD  83 
only  after  application  of  the  appropriate 
corrections  that  are  published  on  the 
particular  map  or  chart  being  used, 

PART  162— [AMENDED] 

17.  The  authority  citation  for  Part  162 
is  revised  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  49  ClU  1.46. 

18.  Section  162.1  is  added  to  read  as 
follows: 

§  162.1    General. 

Geographic  coordmates  expressed  in 
terms  of  latitude  or  longitude,  or  both, 


are  not  intended  for  plotting  on  maps  or 
charts  whose  referenced  horizontal 
datum  is  the  North  American  Datum  of 
1983  (NAD  83).  unless  such  geographic 
coordinates  ere  expressly  labeled  NAD 
83.  Geographic  coordinates  without  the 
N.A.D  83  reference  may  be  plotted  on 
maps  or  charts  referenced  to  NAD  83 
only  after  application  of  the  appropriate 
corrections  that  are  published  on  the 
particular  map  or  chart  being  used. 

PART  165— [AMENDED] 

19.  The  authority  citation  for  Part  165 
is  revised  to  read  as  follows; 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191  33 
CFR  1.05-l(g),  6.04-1,  6.04-6.  and  160.5.  49 
CFR  1.46. 

20.  Section  165.8  is  added  to  read  as 
follows; 

§  165.8    Geographic  coordinates. 

Geographic  coordmates  expressed  in 
terms  of  latitude  or  longitude,  or  both, 
are  not  intended  for  plotting  on  maps  or 
charts  whose  referenced  horizontal 
datum  is  the  North  American  Datum  of 
1983  (NAD  83).  unless  such  geographic 
coordmates  are  expressly  labeled  NAD 
83.  Geographic  coordmates  without  the 
KAD  83  reference  may  be  plotted  on 
maps  or  charts  referenced  to  \AJ)  83 
only  after  application  of  the  appropriate 
corrections  that  are  published  on  the 
particular  map  or  chart  being  used. 

PART  166— [AMENDED] 

21.  The  authority  citation  for  Part  166 
is  revised  to  read  as  follows: 

Authority:  33  U.S.C.  1223;  49  CFR  1  46. 

22.  Section  166.103  is  added  to  read  as 

follows; 

§  166.103    Geographic  coordinates. 

Geographic  coordinates  expressed  in 
terms  of  latitude  or  longitude,  or  both, 
are  not  intended  for  plotting  on  maps  or 
charts  whose  referenced  horizontal 
datum  is  the  North  American  Datum  of 
1983  (NAD  83),  unless  such  geographic 
coordinates  are  expressly  labeled  .NAD 
83,  Geographic  coordinates  without  the 
N.\D  83  reference  may  be  plotted  on 
maps  or  charts  referenced  to  N'.AD  83 
only  after  application  of  the  appropriate 
corrections  that  are  published  on  the 
particular  map  or  chart  being  used. 

PART  167— [AMENDED] 

23.  The  authority  citation  for  Part  167 
is  revised  to  read  as  follows; 

Authority:  3.''  U.S.C.  1223;  49  CFR  1.46. 

24.  Section  167.3  is  added  to  read  as 
follows; 
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§  167.3    Geographic  coof dinates. 

Geographic  coordinates  expressed  in 
ferms  of  latitude  or  longitude,  or  both, 
are  not  intended  for  plotting  on  maps  or 
charts  whose  referenced  horizontal 
datum  is  the  North  American  Datum  of 
1983  (NAD  83),  unless  such  geographic 
coordinates  are  expressly  labeled  NAD 
83.  Geographic  coordinates  without  the 
NAD  83  reference  may  be  plotted  on 
maps  or  charts  referenced  to  NAD  33 
only  after  application  of  the  appropriate 
corrections  that  are  published  on  the 
particular  map  or  chart  being  used. 

PART  177— {AMENDED] 

25.  The  authority  citation  for  Part  177 
is  revised  to  read  as  follows: 

Authority:  46  U.S  C.  4302;  49  CFR  :.46. 

26.  Section  177.08  introductory  text  is 
revised  to  read  as  follows: 

§  177.08    Regulated  boating  areas. 

For  the  purpose  of  this  part,  the 
following  are  regulated  boating  areas. 

Note:  Geographic  coordinates  expressed  in 
terms  of  latitude  or  longitude,  or  both,  are  not 
intended  for  plotting  on  maps  or  charts 
whose  referenced  horizontal  datum  is  the 
North  American  Datum  of  1983  (NAD  83). 
unless  such  geographic  coordinates  are 
expressly  labeled  NAD  83.  Geographic 
coontnates  without  the  NAD  83  reference 
may  be  plotted  on  maps  or  charts  referenced 
to  NAD  83  only  after  application  of  the 
appropriate  oorrections  that  are  published  on 
Ite  palicular  map  or  chart  being  used. 
♦         •         •         •         » 

Diited:  August  3. 1987. 

Martin  H.  Daniell, 

Rear  Admiral.  U.S.  Coast  Guard.  Chief.  Office 
of  Navigation. 

(FR  Doc.  87-20332  Filed  Q-ASrr.  8:45  am) 
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33  CFR  Part  1 17 
[CGD5  87-035] 

Drawbridge  Operation  Regulations; 
Christina  River,  Wilmington,  DE 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  rule;  revocation. 


SUMMARY:  This  amendment  revokes  the 
regulations  for  Conrad's  Christina  River 
drawbridge,  mile  5.4,  because  the  swing 
bridge  has  been  removed.  Regulations 
for  the  other  bridges  on  the  Christina 
River  remain  unchanged.  Notice  and 
public  procedure  have  been  omitted 
from  this  action  due  to  the  removal  of 
the  bridge  concerned. 
EFFECTIVE  DATE  These  regulations 
become  effective  September  8, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  C.  Heming,  Bridge 


Administrator,  First  Coast  Guard 
District,  BIdg.  135A,  Governors  Island, 
New  Yorlc  10004  (212)  668-7994. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  nc  economic  consequences.  It 
merely  revokes  regulations  for  a  swing 
bridge  that  no  longer  exists. 
Consequent]y,  this  action  is  considered 
to  be  non-major  under  Executive  Order 
12291  on  Federal  Regulation,  and 
nonsignificant  under  the  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26, 
1979).  Since  there  is  no  economic 
impact,  a  fuU  regulatory  evaluation  is 
unnecessary.  Because  no  notice  of 
proposed  rulemaking  is  required  under  5 
U.S.C.  553,  this  action  is  exempt  from 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)).  However,  this  action  will  not 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Drafting  Infonnation 

The  drafters  of  these  regulations  are 
Sylvia  L.  Bowens,  project  officer,  and 
Cdr.  Robert  J.  Reining,  project  attorney. 

list  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

In  consideration  of  the  foregoing,  Part 
117  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C  499;  49  CFR  1.46;  33 
CFR  1.05-l(g). 

2.  Section  ll7.237(c]  is  revised  to  read 
as  follows:    j 

§117.237    Chrtettna  River. 

•  •         •         •         « 

(c)  The  draws  of  he  Conrail  bridges,  at 
miles  4.1  and  4.Z  both  at  Wilmington, 
shall  open  on  signal  from  6  a.m.  to  8  p.m. 
if  at  least  24  hours  notice  is  given.  From 
8  p.m.  to  6  a.m.,  the  draws  need  not  be 
opened  for  the  passage  of  vessels. 

•  •        •        •        . 

Dated:  August  18, 1987. 

R.M.  Polant. 

Captain.  U.S.  Coast  Guard,  Acting 
Commander,  Fifth  Coast  Guard  District. 

[FR  Doc.  87-20539  Filed  9-4-87:  8:45  am] 
BIUJNO  COOC  4910-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  305  and  306 

[FRL-3249-2] 

Withdrawal  of  Arbitration  Procedures 
and  Natural  Resource  Claims 
Procedures  for  Hazardous  Substance 
Superfund 

agency:  Environmental  Protection 
Agency. 

action:  Final  rule;  removal  of 
regulations. 


summary:  The  Environmental  Protection 
Agency  (EPA  or  Agency)  is  withdrawing 
two  procedural  rules  promulgated 
pursuant  to  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980  (CERCLA).  The 
rules  concern:  (1)  The  submission  and 
evaluation  of  natural  resource  claims 
against  the  Hazardous  Substance 
Superfund  (Superfund)  (40  CFR  Part 
306),  and  (2)  the  arbitration  of  both 
natural  resource  and  response  claims 
(40  CFR  Part  305).  EPA  is  withdrawing 
these  two  regulations  because  the 
authority  for  financing  natural  resource 
claims  and  for  arbitrating  clainas  has 
been  revoked  by  provisions  of  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA). 
EFFECTIVE  date:  October  8, 1987. 

address:  Docket—The  public  docket 
for  the  arbitration  and  claims 
procedures  is  available  for  public 
inspection  at  the  U.S.  Environmental 
Protection  Agency,  Waterside  Mall, 
Lower  Garage.  401  M  Street.  SW.. 
Washington.  DC  20460.  The  docket  is 
available  for  viewing  by  appointment 
only.  (202)  382-3046,  from  9:00  a.m.  to 
4:30  p.m.  Monday  through  Friday, 
excluding  holidays.  As  provided  in  40 
CFR  Part  2.  a  reasonable  fee  may  be 
charged  for  copying  services. 
FOR  FURTHER  INFORMATION  CONTACT 
William  O.  Ross,  Office  of  Emergency 
and  Remedial  Response  (WH-548). 
Environmental  Protection  Agency.  401  M 
Street,  SW..  Washington,  DC  20460  (202) 
382-4645,  or  The  RCRA/CERCLA 
Hotline,  (800)  424-9346  (or  382-3000  in 
the  Washington,  DC  metropolitan  area). 
SUPPLEMENTARY  INFORMATION: 

L  Natural  Resource  Claims  Procedures 
Rule 

The  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980  (CERCLA),  42  U.S.C.  9601  et 
seq..  Pub.  L  96-510,  authorized  the 
assertion  of  two  types  of  claims  against 
the  Superfund:  Response  claims 
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authorized  by  section  111(a)(2)  of 
CERCLA  and  natural  resource  claims 
authorized  by  section  111(a)(3)  of 
CERCLA.  Response  claims  are  to 
reimburse  private  parties  for  at  least 
part  of  their  costs  in  responding  to  a 
release,  or  threat  of  a  release,  of  a 
hazardous  substance,  pollutant  or 
contaminant.  Natural  resource  claims 
are  submitted  by  Federal,  State,  or 
Indian  tribe  trustees  for  reimbursement 
of  the  costs  of  assessing  damage  to  a 
natural  resource,  or  for  the  restoration, 
rehabilitation,  replacement  or  acquiring 
the  equivalent  of  a  natural  resource  that 
has  been  injured,  destroyed  or  lost.  The 
submission  and  evaluation  of  natural 
resource  claims  was  the  subject  of  a  rule 
promulgated  by  EPA  on  December  13, 
1985.  50  FR  51196  et  seq.,  40  CFR  Part 
306.  The  Agency  is  today  withdrawing 
this  rule  because  CERCLA,  as  amended 
by  SARA,  does  not  authorize  the 
appropriation  of  funds  for  the  payment 
of  natural  resource  claims. 

SARA  treats  natural  resource  claims 
in  different  ways.  Section  111(c)(1)  of 
SARA  amends  section  111(b)  of 
CERCLA  to  prohibit  payment  from  the 
Superfund  of  a  natural  resource  claim 
unless  the  President  determines  that  the 
claimant  has  exhausted  all 
administrative  and  judicial  remedies  for 
recovering  such  claims  from  parties 
liable  under  section  107  of  CERCLA. 
This  restriction  applies  only  to  claims 
for  restoration,  rehabilitation, 
replacement  or  acquiring  the  equivalent 
of  an  injured  natural  resource — not  to 
claims  for  damage  assessments.  Another 
provision,  section  111(e)  of  SARA, 
amends  section  111(e)(2)  of  CERCLA  to 
prohibit  paj-ment  from  the  Superfund  in 
any  fiscal  year  where  the  President 
determines  that  such  funds  are  needed 
for  response  to  threats  to  public  health. 

However,  the  above  provisions  are 
mooted  by  section  517(a)  of  SARA, 
which  amends  the  Internal  Revenue 
Code  as  follows: 

Amounts  in  the  Superfund  shall  be 
available,  as  provided  in  the  appropriation 
,'\ct8,  only  for  purposes  of  making 
expenditures — 

(A)  To  carry  out  the  purposes  of — 

(i)  Paragraphs  (1).  (2).  (5).  and  (6)  of  section 
111(a)  of  CERCLA  as  in  effect  on  the  date  of 
the  enactment  of  the  Superfund  Amendments 
and  Reauthorization  Act  of  1986, 

(ii)  Section  111(c)  of  CERCLA  (as  so  in 
effect),  other  than  paragraphs  (1)  and  (2) 
thereof  *  *  *. 

It  can  be  seen  that  section  517(a)  of 
SARA  prohibits  Superfund  expenditures 
to  carry  out  the  purposes  of  sections  111 
(a)(3),  (b).  (c)(1).  (c)(2)  of  CERCLA. 
These  are  the  authorizing  provisions  for 
natural  resource  claims.  Therefore,  even 
though  the  programmatic  sections 


regarding  natural  resource  claims  still 
exist,  the  authority  to  spend  money  for 
those  claims  has  been  specifically 
revoked. 

The  legislative  history  is  clear  that 
Congress  intended  that  natural  resource 
claims  not  be  paid.  The  conference 
report  to  SARA  holds  that:  "(t]he 
conference  agreement  follows  the  House 
bill  in  deleting  natural  resource  dam.age 
and  assessment  claims  as  a  Superfund 
expenditure  purpose."  H.R.  Rep.  No.  962, 
99th  Cong.  2d  Sess.  321  (Oct  3, 1986);  see 
H.R.  Rep.  No.  253.  99th  Cong.  2d  Sess., 
pt.  2,  at  54  (1985)  (House  Report). 
Because  of  section  517(a)  of  SARA,  EPA 
is  today  withdrawing  the  regulatory 
procedures  for  natural  resource  claims. 

II.  Arbitration  Rule 

Section  112  of  CERCLA  [as  amended 
by  SARA)  outlines  procedures  for 
asserting  all  claims  against  the  Fund  for 
response  costs.  Prior  to  the  enactment  of 
SARA,  section  112(b)(4)  of  CERCLA 
required  the  creation  of  a  Board  of 
Arbitrators  to  review  EPA's  claim 
determinations  if  either  the  claim  was 
denied  or  the  claimant  contests  the 
amount  of  an  award.  Implementing  this 
statutory  mandate,  the  Agency 
promulgated  a  rule  that  formally 
established  an  arbitration  board  and  set 
forth  procedures  for  the  consideration  of 
contested  claims.  50  FR  51196  et  seq. 
(December  13, 1985).  40  CFR  Part  305. 

Section  112(b)  of  SARA  revokes  the 
statutory  authorization  for  an  arbitration 
board.  In  its  place,  section  112(b)  of 
SARA  amended  section  112(b)(2]  of 
CERCLA  to  allow  a  claimant  to  request 
an  administrative  hearing  if  all  or  part  of 
his  claim  is  denied.  Paragraphs  (3) 
through  (5)  of  the  revised  subsection 
112(b)  outline  the  general  parameters  of 
the  administrative  hearing.  In 
furtherance  of  this  sta^Jtory  mandate, 
EPA  is  currently  drafting  rules  for  such 
administrative  hearings.  Because  all 
statutory  authority  for  arbitration  was 
specifically  revoked,  and  the  arbitration 
procedures  were  specifically  replaced 
by  an  alternative  administrative 
procedure,  the  Agency  is  withdrawing 
its  rules  for  arbitration,  currently  found 
at  40  CFR  Part  305. 

III.  Response  to  Public  Corajnents 

In  the  30-day  period  after  this  rule 
was  proposed  on  July  13, 1987  (52  FR 
26160),  the  Agency  received  two  public 
comments:  One  favo.ring  the  withdrawal 
of  the  regulations  over  suspension:  the 
other  opposed  withdrawal  of  the 
regulations,  questioning  EPA's  authority 
to  do  so  in  light  of  section  112  of 
CERCLA.  The  latter  commenter  stated 
that  the  filing  of  claims  should  be 
allowed  given  the  strict  time  hmit  for 


such  filings,  and  concluded  that  it  would 
be  less  confusing  to  notify  trustees  that 
they  may  may  "Tile  such  claims  if  they 
want  to  preserve  them  for  possible 
future  funding"  (emphasis  supplied). 

Executive  order  12580  delegates  to 
EPA  the  President's  authorities  under 
section  112,  including  the  responsibility 
to  prescribe  appropriate  forms  and 
procedures  for  response  and  natural 
resource  claims.  EPA  takes  seriously  its 
responsibilities  under  section  112(b)(1) 
end  will  propose  procedures  for  filing 
response  claims  in  the  near  future.  It  is 
ElPA's  position,  however,  in  view  of  the 
section  517  provision  limiting  the  use  of 
Fund  monies,  that  it  is  inappropriate  to 
m.aintain  the  regulation  establishing 
natural  resource  claims  procedures. 

Since  no  Fund  monies  may  be  used  to 
pay  natural  resource  claims.  ElPA  sees 
no  reason  to  expend  resources  in 
processing  such  claims,  against  the 
uncertain  prospect  of  future 
Congressional  authorization.  In 
addition,  in  order  to  process  those 
claims,  the  Agency  would  need  to 
develop  procedures  to  determine  the 
requirements  for  exhausting 
administrative  and  judicial  remedies 
(CERCLA  section  111(b)(2)(A)).  EPA 
does  not  believe  that  such  a  use  of 
govenunental  resources  is  now 
warranted. 

To  be  stire,  the  3-year  period  for  filing 
natural  resource  claims  may  be  running 
at  some  sites.  However,  that  is  of  no 
significance  so  long  as  authonzaticn  to 
pay  claims  is  lacking.  Should  Congress 
decide  in  the  future  to  authorize  the 
payment  of  Fund  monies  for  natural 
resource  claims,  any  necessary 
adjustments  in  the  statute  of  limitations 
may  be  made  at  that  time. 

IV'.  Regulaton.  Status  and  Required 
Analysis 

Final  rules  issued  by  Federal  agencies 
are  governed  by  several  statutes  and 
executive  orders.  These  include 
Executive  Order  12291,  the  Regulatory 
Flexibility  Act,  and  the  Paperwork 
Reduction  Act. 

A.  Executive  Order  12291 

Executive  Order  12291  requires  that 
proposed  regulations  be  classified  as 
major  or  non-major  for  purposes  of 
review  by  the  Office  of  Management 
and  Budget.  A  regulatory  impact 
analysis  is  reqmred  for  a  major  rule. 
According  to  Executive  order  12291. 
major  rules  are  regulations  that  are 
likely  to  result  in: 

(1)  An  annual  effect  on  the  economy 
of  SlOO  million  or  more;  or 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
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federal,  state,  or  local  government 
agencies,  or  geographic  regions;  or 
(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Both  the  arbitration  and  natural 
resource  claims  regulations  were 
determined  to  be  non-major  under 
E.xecutive  Order  12291.  and  this  rule, 
which  withdraws  those  two  regulations, 
is  also  unlikely  to  result  in  any  of  the 
impacts  identified  above.  Therefore,  the 
Agency  has  not  prepared  a  regulatory 
impact  analysis  for  this  regulation. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  that  a  Regulatory  Flexibility 
Analysis  be  performed  for  all  rules  that 
are  likely  to  have  "significant  impact  on 
a  substantial  number  of  small  entities." 

The  withdrawal  of  the  natural 
resource  claims  regulation  will  only 
affect  Federal  and  State  governments  or 
Indian  tribes,  since  they  were  the  only 
parties  eligible  to  file  such  claims.  The 
withdrawal  of  the  arbitration  regulation 
will  have  little  impact,  since  it  will  be 
replaced  by  the  rules  for  administrative 
procedures  mandated  by  the  statute. 
Therefore,  EPA  certifies  that  this  rule 
will  not  have  a  significant  Impact  on  a 
substantial  number  of  small  entities. 

C.  Paperwork  Reduction  Act 

The  Information  Collection  approved 
by  0MB  (2050-0043  (expiring  April  30, 
1988))  is  withdrawn.  The  201,600 
approved  hours  have  been  taken  out  of 
the  Information  Collection  Budgets  for 
the  year  ending  September  30. 1987.  and 
thereafter. 

List  of  Subjects  In  40  CFR  Parts  305 
and  306 

Administrative  Practice  and 
Procedure.  Air  pollution  control. 
Chemicals.  Claims,  Hazardous 
substances.  Hazardous  waste. 
Intergovernmental  relations,  Natural 
resources.  Oil  pollution.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Superfund,  Waste 
pollution  control.  Water  supply. 

Authority:  42  U.S.C.  9601  et  seq.  and  E.O. 
12580  sees,  4  and  9. 

Ddted:  September  1.  1987. 
L««  M.  Thomas. 
Administralor 

Chapter  I.  Title  40  of  the  Code  of 
Federal  Regulations  is  amended  ds  set 
forth  below. 


PARTS  305  AND  306— {REMOVED  AND 
RESERVED! 

Title  40  of  the  Code  of  Federal 
Regulations  is  amended  by  removing 
and  reserving  Parts  305  and  306. 
[FR  Doc.  87-20547  Filed  9-4-87;  8:45  am] 
BtLUMG  CODE  USO-aO-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  361 

Criteria  for  Earthquake  Hazards 
Reduction  Assistance  to  State  and 
Local  Governments 

Dale:  September  1. 1987. 

AGENCY:  Federal  Emergency 
Management  Agency. 
action:  Final  rule. 

summary:  The  purpose  of  this  regulation 
is  to  establish  policy  and  provide 
criteria  for  the  provision  of  financial  and 
technical  assistance  to  States  and  local 
governments  by  the  Federal  Emergency 
Management  Agency  (FEMA).  under  the 
Earthquake  Hazards  Reduction  Act  of 
1977  (Pub.  L.  95-124,  amended  by  Pub.  L 
96-^72).  This  regulation  supersedes  that 
portion  of  44  CFR  300.6.  Earthquake  and 
Hurricane  Plans  and  Preparedness, 
which  pertains  to  earthquake 
preparedness. 

In  keeping  with  the  trend  of  Federal 
programs  of  assistance  to  State  and 
local  governments  toward  increased 
cost  sharing,  FEMA  intends  to  initiate 
cost  sharing  with  States  (and  local 
governments,  where  appropriate)  for 
their  earthquake  hazards  reduction 
projects.  These  projects  have  in  the  past 
been  (in  most  but  not  all  cases)  100 
percent  federally  funded.  This  rule  sets 
out  the  requirements  for  cost  sharing. 
The  final  objective  is  cost  sharing  on  a 
50-percent  Federal-50  percent  non- 
Federal  basis,  with  the  non-Federal 
contribution  required  to  be  cash. 

FEMA  realizes,  however,  that  timing 
and  other  contingencies  may  preclude 
the  availability  of  State  cash 
contributions  for  earthquake  hazards 
reduction  activities  in  time  for  Fiscal 
Year  (FY)  1988.  In  order  to 
accommodate  States,  therefore,  FEMA 
plans  to  phase  in  cost  sharing  over  a 
period  of  three  years.  In  FY  1988,  FEMA 
will  continue  to  fund  State  earthquake 
hazards  reduction  projects  witliout 
requiring  any  State  match.  Of  course, 
those  States  that  have  already  planned 
to  cost  share,  and/or  have  been  sharing 
the  costs  with  FEMA  of  their  earthquake 
hazards  reduction  projects  in  previous 
years  are  encouraged  to  continue  to  do 


so.  In  FY  1989.  minimum  cost  share 
requirements  will  be  instituted.  These 
will  require  States  to  contribute  25 
percent  of  the  total  costs  of  their 
projects,  with  the  Federal  Government 
providing  the  remaining  75  percent.  The 
State  contribution  may  be  cash  or  in- 
kind.  Beginning  in  FY  1990.  the  full  cost 
sharing  provisions  will  be  implemented, 
which  will  require  States  to  provide  a 
minimum  of  50  percent  of  the  costs  of 
their  projects,  with  this  contribution 
required  to  be  cash.  The  pubUcation  of 
this  regulation  at  tliis  time  is  intended  to 
provide  official  notice  to  States  of  this 
pending  requirement,  in  order  to  give 
them  the  time  necessary  to  obtain  their 
required  matches  for  FY  1989  and  FY 
1990. 

EFFECTIVE  DATE:  October  1. 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Terry  Feldman,  Earthquakes  and 
Natural  Hazards  Programs  Division. 
Office  of  Natural  and  Technological 
Hazards  Programs.  State  and  Local 
Programs  and  Support,  Federal 
Emergency  Management  Agency.  500  C 
Street  SW.,  Washington,  DC  20472,  (202) 
646-4145. 

SUPPLEMENTARY  INFORMATION:  Congress 

enacted  the  Earthquake  Hazards 
Reduction  Act  of  1977  with  the  purpose 
of  reducing  the  loss  of  life  and  damage 
to  property  "from  future  earthquakes  in 
the  United  States  through  the 
establishment  and  maintenance  of  an 
effective  earthquake  hazards  reduction 
program."  The  Federal  Emergency 
Management  Agency  (FEMA)  has  been 
designated  as  the  lead  Federal  agency 
with  responsibility  for  implementing  this 
National  Earthquake  Hazards  Reduction 
Program  (NEHRP).  FEMA  exercises  this 
responsibility  in  close  cooperation  with 
the  three  other  principal  Federal 
agencies  of  the  program;  U.S.  Geological 
Survey.  National  Science  Foundation, 
and  the  National  Bureau  of  Standards. 
Each  of  these  agencies  is  responsible  for 
those  specific  aspects  of  the  NEHRP  that 
are  most  closely  related  to  its  own 
overall  mission. 

In  addition  to  its  lead  agency 
responsibilities  (F^lb.  L  96-472,  section 
101(b)),  FEMA  is  responsible  under  the 
Earthquake  Hazards  Reduction  Act  for 
supporting  State  and  local  earthquake 
hazards  reduction  projects,  supporting 
the  development  and  implementation  of 
seismic  design  and  construction 
standards,  leading  the  Federal 
earthquake  response  plarming  effort, 
conducting  mitigation  and  multihazard 
preparedness  planning,  and  fostering 
earthquake  education  and  information 
transfer.  The  support  of  State  and  local 
earthquake  hazards  reduction  projects 
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focuses  on  the  provision  of  financial  and 
technical  assistance  to  States,  and, 
through  them,  to  local  governments  upon 
occasion,  in  order  to  further  the 
purposes  of  the  Act.  This  includes 
making  available  the  results  of  research 
and  other  activities  carried  out  by 
FEMA  and  the  other  principal  and 
participating  Federal  agencies  under  the 
NEHRP.  (For  simplicity  and  clarity  of 
expression  in  the  remainder  of  this 
discussion,  where  the  term  "State"  is 
used  alone,  it  is  defined  to  mean  local 
governments  as  well). 

Guidance  on  earthquake  hazards 
reduction  projects  is  found  in  FEMA 
publication  Civil  Preparedness  Guide 
(CPG)  2-18,  State  and  Local  Earthquake 
Hazards  Reduction:  Implementation  of 
FEMA  Funding  and  Support.  Copies  are 
available  by  writing  to  FEMA,  P.O.  Box 
70274,  Washington,  DC  20424.  Chapter  3 
of  that  document  delineates  broad 
categories  or  program  elements  for  State 
and  local  earthquake  hazards  reduction 
efforts  and  provides  guidance  for 
developing  proposed  activities  for 
funding.  The  activities  for  which  States 
may  apply  for  funding  fall  into  six  major 
categories  or  program  elements:  State 
seismic  advisory  boards,  hazard 
identification,  vulnerability 
assessments,  preparedness  and 
response  planning,  mitigation  planning, 
and  public  awareness/education. 
The  vehicle  used  by  FEMA  for 
providing  financial  and  technical 
assistance  to  States  is  a  Comprehensive 
Cooperative  Agreement  (CCA)  with  the 
State  department  of  emergency 
management  or  another  agency 
designated  by  the  Governor  as  having 
responsibility  for  such  a  project. 
Funding  is  usually  not  provided  by 
FEMA  directly  to  local  units  of 
government.  If  it  is  determined  through 
negotiations  or  other  discussions  with 
State  and/or  local  officials  that  FEMA 
funding  is  to  be  provided  to  a  local 
jurisdiction,  the  funding  will  generally 
be  passed  through  the  appropriate  State 
agency  to  the  local  government.  This 
will  facilitate  the  coordination  required 
to  assure  that  local  efforts  are  consistent 
with  State  requirements,  policies,  and 
related  projects. 

The  following  high-risk  States  have 
been  identified  by  FEMA  through  the 
NEHRP  as  being  eligible  for  earthquake 
hazards  reduction  financial  assistance: 
California,  Washington.  Alaska,  Hawaii, 
Utah,  Massachusetts,  South  Carolina, 
New  York,  the  Central  United  States 
(Arkansas,  Mississippi,  Tennessee, 
Kentucky,  Illinois.  Indiana,  and 
Missouri).  Puerto  Rico  and  the  Virgin 
Islands.  This  high-risk  designation  is 
determined  by  applying  technical 


information  generated  by  the  NEHRP  in 
the  context  of  the  following  factors: 
Seismic  risk  (includmg  the  historic 
occurrence  of  damaging  earthquakes 
and  probable  seisimic  activity);  total 
population  and  major  urban 
concentrations  in  the  risk  area;  and  the 
presence  of  industrial  facilities,  vital 
natural  resources,  or  other  factors 
related  to  the  national  interest,  in  the 
risk  area.  It  is  im.portant  to  note  that  a 
seismic  risk  area.  and.  hence,  the  project 
area  for  earthquake  hazards  reduction 
activities,  may  not  necessarily  include 
an  entire  State,  although  for 
convenience  the  name  of  the  State  will 
often  be  used  to  designate  a  particular 
earthquake  hazards  reduction  project. 

FEMj^  is  presently  focusing  available 
earthquake  hazards  reduction  funding 
on  these  seventeen  high-risk  States  in 
order  to  obtain  the  greatest  benefit  in 
earthquake  hazards  reduction  for  the 
available  funds.  FEMA  recognizes  that 
many  States  are  subject  to  low  or 
moderate  earthquake  risk.  As  the 
NEHRP  continues  to  generate  technical 
data,  FEMA  realizes  that  additional 
States  may  be  defined  as  high  risk,  and 
will,  therefore,  consider  their  eligibility 
accordingly.  Because  of  the  limited 
funding  available.  FEMA  must  give 
priority  in  the  allocation  of  its 
earthquake  hazards  reduction 
assistance  to  those  States  with  the 
greatest  vulnerability. 

The  purpose  of  this  rule  is  to  formalize 
FEMAs  program  of  State  assistance  for 
earthquake  hazards  reduction  by 
providing  criteria  for  State  eligibility, 
defining  those  activities  eligible  for 
funding,  and  providing  criteria  for 
formal  cost  sharing  with  the  States.  This 
rule  supersedes  that  portion  of  44  CFR 
300.6  which  pertains  to  earthquake 
preparedness. 

Cost  sharing  is  being  initiated  to 
foster  commitment  within  the  States  to 
ongoing  earthquake  hazards  reduction 
efforts.  State  and  local  governments 
have  the  initial,  direct  responsibility  for 
the  protection  of  lives  and  property  from 
earthquakes,  as  part  of  their  overall 
responsibilities  related  to  public  health, 
safety,  and  welfare.  It  is.  therefore, 
FEMA's  policy  to  support  and  encourage 
development  at  the  State  level  of  an 
institutionalized  capability  in 
earthquake  hazards  reduction.  This  will 
also  help  assure  that  there  will  exist  at 
the  State  level  an  infrastructure  able  to 
utilize,  disseminate,  and  adapt  the 
various  products  inade  available 
through  the  other  elements  of  the 
NEHRP  (e.g.,  seismic  design  provisions, 
and  awareness/education  materials). 
The  success  of  these  products  is 
dependent  upon  a  demonstrated 


commitment  of  State  and  local 
governments  to  utilize  and  implement 
them.  FEMA  believes  that  having  States 
share  the  cost  of  their  federally 
supported  projects  is  an  effective  way  of 
developing  and  sustaining  their 
commitment  to  earthquake  hazards 
reduction. 

Cost  sharing  will  be  on  a  voluntary 
basis  in  Fiscal  Year  (FY)  1988.  Cost 
share  requirements  will  be  formally 
initiated  in  FY  1989.  with  criteria 
designed  to  m.inimize  disruption  of 
ongoing  State  earthquake  hazards 
reduction  projects.  In  FY  1990  and 
beyond,  however,  the  requirements  for 
cost  sharing  will  be  increased.  This  rule 
is  being  published  at  this  time  so  as  to 
provide  the  States  with  sufficient  notice 
to  enable  them  to  obtain  the  matches 
that  FEMA  will  require  in  FY  1989  and 
beyond. 

in  FY  1988,  FEMA  will  continue  to 
fund  State  earthquake  hazards  reduction 
projects,  with  State  matching  only  on  a 
voluntary  basis.  Of  course,  those  States 
that  have  already  planned  to  cost  share 
in  FY  1988,  and/or  have  been  sharing 
the  costs  with  FEMA  of  their  earthquake 
hazards  reduction  projects  in  previous 
years  are  encouraged  to  continue  to  do 
so. 

In  FY  1989.  FEMA  will  require  a 
minimum  of  a  25  percent  non-Federal 
contribution  to  the  cost  of  earthquake 
hazards  reduction  projects.  FEMA 
prefers  that  this  contribution  be  cash, 
but  an  in-kind  match  is  acceptable.  A 
further  condition  of  eligibility  for  FEM.^ 
earthquake  funds  for  FY  1989  is 
documentation  by  the  States,  during  the 
negotiation  process,  of  the  progress  they 
are  making  towards  obtaining  the  funds 
that  will  be  required  for  FY  1990.  This 
will  provide  FEMA  with  an  accurate 
assessment  of  continued  State 
participation  in  the  earthquake  program, 
enhancing  sound  program  management. 
Beginning  in  FY  1990,  cost  sharing  will 
be  required  on  the  basis  of  a  minimum 
non-Federal  contribution  of  50  percent 
to  the  total  cost  of  a  State's  earthquake 
hazards  reduction  project.  This 
contribution  must  be  cash;  in-kind 
matching  will  no  longer  be  acceptable. 
On  July  6. 1987,  FE.MA  published  in 
the  Federal  Register  a  proposed  rule 
governing  Criteria  for  Earthquake 
Hazards  Reduction  Assistance  to  State 
and  Local  Governments,  with  a  30  day 
comment  period.  In  response  to  this 
notice  of  proposed  rulemaking,  seven 
comments  were  received  from  States  or 
other  governmental  agencies.  In 
preparing  this  final  rule,  FEMA  has 
carefully  considered  these  comments. 
As  a  result,  several  changes  have  been 
made  in  the  Supplementary  Information 
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and  the  rule  itself  These  are  described 
below.  One  of  the  commenters  objected 
to  the  reduction  in  the  comment  period 
from  the  usucil  60  days  to  30  days.  Under 
the  provisions  of  44  CFR  1.4(e).  it  is 
within  the  authority  of  the  Director  of 
FEMA  to  make  an  exception  to  the  60 
days  normally  allowed  for  comments  on 
proposed  rules.  The  reasons  for  this 
exception  are  required  to  be.  and  were, 
stated  in  the  preamble  to  the  notice  of 
proposed  rulemaking. 

The  remaining  comments  were 
substantive,  and  are  addressed  in  the 
following  paragraphs.  Where  comments 
have  resulted  in  changes  from  the 
proposed  rule  to  the  final  rule,  these  are 
indicated. 

Four  commenters  expressed  strong 
concern  that  implementation  of  cost 
sharing  requirements  in  FY  1988.  as 
e,stablished  in  the  proposed  rule,  would 
threaten  the  objectives  of  the  NEHRP. 
This  is  because  those  Slates  unable  to 
meet  the  requirements  would  be  denied 
FE.MA  funds,  without  which  they  could 
not  continue  earthquake  hazards 
reduction  activities.  FEM.A 
acknowledges  that  the  timetable 
required  to  implement  cost  sharing  in  FY 
198«  would  be  prohibitive  for  some 
Stales,  and  has  therefore  deferred 
initiation  of  mandatory  cost  sharing 
until  FY  1989.  Accordingly,  §  361.3(0  of 
the  rule  and  relevant  language  in  this 
Supplementary  Information  section  have 
been  appropriately  amended. 

Two  comments  expressed  the  view 
that  FEMA's  initiation  of  mandatory 
cost  sharing  represents  a  significant 
change  in  policy,  contravenes 
Congressional  intent  in  enacting  the 
National  Earthquake  Hazards  Reduction 
Act  of  1977.  and  undermines  the 
progress  being  made  by  States  in  their 
earthquake  hazards  reduction  projects. 
FFAl.A  disagrees  with  these  contentions, 
it  must  be  remembered  that  FEMA  is  not 
proposing  to  discontinue  its  financial 
support  for  State  earthquake  hazards 
reduction  projects.  While  a  cost  share 
requirement  for  FY  1988  may  have  been 
prohibitive  for  some  State  projects,  the 
decision  to  defer  implementation  of 
required  cost  sharing  until  FY  1989  (and 
allow  in-kind  matching  for  that  year) 
should  help  prevent  such  occurrences. 
The  major  objective  of  FEM.A's  State 
assistance  is  to  increase  the  capability 
of  States  and  local  governments  to 
prepare  for,  respond  to.  and  mitigate  the 
effects  of  severe  earthquakes;  thus 
contributing  to  the  purpose  of  the  Act, 
which  is  to  "reduce  the  risks  of  life  and 
property  from  future  earthquakes  *   *   * 
thrnugh  an  effective  earthquake  hazards 
reduction  program."  Congress  did  not, 
however,  envision  a  program  completely 


supported  by  the  Federal  government. 
One  of  its  findings  and  declarations,  in 
section  2(3)  of  the  Act,  is  that  "An 
expertly  staffed  and  adequately 
financed  earthquake  hazards  reduction 
program,  based  on  Federal,  State,  local 
and  private  research,  planning, 
decisionmaking,  and  contributions 
would  reduce  the  risk  of  such  loss 

*."  Congress  also  recognized,  in 
section  2(8);  that  the  reduction  of 
earthquake  losses  "will  depend  on  the 
actions  of  *  *  *  governmental  units  at 
Federal,  State,  and  local  levels." 

Another  comment  questioned  why 
this  rule  is  being  applied  only  to 
programs  administered  by  FEMA,  and 
not  to  NEHRP  programs  managed  by  the 
United  States  Geological  Survey  and  the 
National  Science  Foundation.  FEMA  has 
no  authority  over  the  programs  of  these 
other  Federel  agencies,  its  lead  agency 
role  in  the  NEHRP  notwithstanding. 

Two  comments  were  received  which 
pertained  to  the  list  of  high  risk  areas  in 
the  Supplementary  Information 
discussion.  In  response  to  these,  FEMA 
has  changed  this  list  by  deleting 
references  to  specific  cities  and 
including  ortly  States. 

One  local  unit  of  government  provided 
comments  on  the  proposed  rule, 
recommending  that  FEM,'\  provide 
direct  assistance  to  substate  areas  with 
particularly  high  population,  urban,  and 
industrial  concentrations.  Technical 
assistance,  in  the  form  of  publications, 
audiovisual  materials,  curricula, 
workshops,  etc.  already  is,  and  will 
continue  to  be,  available  from  FEMA. 
Provision  of  financial  assistance  directly 
to  local  units  of  government,  in  addition 
to  that  provided  to  States,  is,  however, 
beyond  FEMA's  budgetary  capability. 
FEMA  believes  that  in  order  to  obtain 
maximum  benefits  from  the  funds  that 
are  available,  from  a  national 
perspective,  it  should  work  through 
State  governments.  If  it  should  be 
determined  during  the  course  of  routine 
discussions  or  more  formal  negotiations 
that  the  earthquake  hazards  reduction 
activities  of  one  or  more  particular  local 
jurisdictions  should  receive  funding 
from  FEMA.  then,  as  indicated 
previously  in  this  Supplementary 
Information  section,  such  funding  would 
be  passed  through  the  State,  in  order  to 
facilitate  coordination  and  consistency. 
Two  comments  on  the  rule  addressed 
the  issue  of  the  apportionment  of 
FEMA's  earthquake  hazards  reduction 
funds  to  the  States.  This  is  a  complex 
issue,  in  that  the  rule  defines  criteria  by 
which  States  are  determined  to  be 
eligible  for  such  assistance,  as  well  as 
criteria  that  are  used  in  determining 
States'  target  allocations.  It  was 


commented  that  the  precise  method,  or 
formula,  for  calculating  the  amount  that 
each  State  receives  was  not  described  in 
the  rule.  FEMA  has.  however,  shared  the 
methodology  with  the  States  through 
another  document,  and  is  responding  to 
comments  on  it.  It  remains  FEMA's 
intent  not  to  include  the  methodology 
within  the  rule.  While  the  initiation  of 
cost  sharing  is  clearly  regulatory  in 
nature,  FE.M.-X  believes  that  the 
methodology  by  which  it  apportions  its 
funds  is  more  appropriately  an 
administrative  determination.  PTiMA 
recognizes  that  the  state  of  the  art  of 
earthquake  risk  assessment  is 
continually  evolving;  as  new  technical 
information  becomes  available,  risk 
areas  as  well  as  their  relative  risk 
assessments  will  change.  This  is  a 
significant  factor  in  the  complexity  of 
the  administering  the  State  financial 
assistance  element  of  the  .NEHRP. 
FEMA  has  only  recently  had  sufficient 
experience  with  this  element  to  be  able 
to  establish  both  criteria  and  a  forumla 
for  allocating  funds.  Consequently,  in 
order  to  allow  for  periodic  refinement  of 
the  apportionment  approach,  FEMA 
made  the  deliberate  decision  to  only 
include  the  overall  criteria  for  eligibility 
and  target  allocations  in  the  rule,  and  to 
leave  out  the  parameters  for 
apportionment.  FEMA  plans  to  work 
with  the  States  each  year  to  adjust  the 
methodology  as  circumstances  warrant. 
One  set  of  detailed  comments  covered 
a  number  of  issues  related  to  the  funding 
eligibility  criteria  outlined  in  the  rule.  In 
a  number  of  cases,  these  comments 
overlap  the  apportionment  issue.  In 
discussing  eligibility  for  FEMA  State 
assistance  under  the  NEHRP,  §  361.3(c), 
concern  was  expressed  about  the  high 
cost  of  "doing  business"  in  certain 
States,  due  to  salaries,  goods  and 
services.  Another  concern  that  falls  into 
the  same  category  related  to  increased 
costs  due  to  "service  distance  and 
transportation  network."  This  argument 
was  that  the  State  in  question  has  an 
extraordinarily  large  planning  area  to 
serve,  much  of  which  lacks  roads  and 
must  therefore  be  serviced  via  air.  These 
concerns  are  more  properly  addressed 
through  the  apportionment  process 
rather  than  eligibility  criteria  as 
described  in  this  rule. 

Another  point  made  by  this 
commenter  was  that  there  are  factors 
other  than  simply  the  three  (seismic  risk, 
total  population  and  urban 
concentrations,  and  industrial 
concentrations)  included  in  §  361.3(c) 
that  should  be  considered  in 
determining  eligibility  for  State 
assistance  under  the  NEHRP.  In 
response  to  this  point,  FEMA  has 
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Hmended  this  section  of  the  rule  to  list 
seismic  risk,  total  population  and  urban 
concentrations  (the  major  objective  of 
the  National  Earthquake  Hazards 
Reduction  Act  being  reduction  of  loss  of 
lives  from  earthquakes),  and  other 
factors,  the  loss,  damage,  or  disruption 
of  which  would  have  serious  national 
implications  or  impact  upon  national 
security,  such  as  significant 
concentrations  or  occurrences  of  natural 
resources. 

This  commenter  also  made  the  point 
that  FEMA  appears  to  give  no 
consideration  to  the  prior  performance 
of  a  State  that  has  previously  received 
State  assistance  in  its  determination  of 
eligibility  (§  361.3(c)).  The  criteria  for 
eligibility  listed  in  the  rule  are 
reasonably  self-evident  and  objective, 
and  appropriate  for  the  administration 
of  a  National  program.  FEIMA  believes, 
however,  that  the  issue  of  prior 
performance  is  most  appropriately 
addressed  through  the  annual 
negotiations  that  occur  between  FEMA 
and  each  eligible  State,  Accordingly, 
FEMA  has  added  a  new  section, 
§  361. 3(i).  to  the  rule  to  reflect  its 
consideration  of  a  State's  prior 
performance  in  the  determination  of 
continued  funding. 

A  major  concern  of  this  commenter 
pertained  to  the  issue  of  what  FEMA 
calls  "collateral  hazards."  Collateral 
hazards  are  hazards  in  addition  to 
ground  shaking  or  movement  along  a 
fault  which  occur  as  a  result  of  an 
earthquake.  Examples  are  tsunamis. 
liquefaction,  and  flooding  due  to  dam 
failures.  The  specific  objection  of  this 
commenter  was  to  the  absence  of  any 
consideration  of  the  tsunami  hazard 
(which  is  a  significant  aspect  of  the 
seismic  risk  of  this  particular  State)  in 
FEMA's  determination  of  the  State's 
target  allocation.  This  is  a  very  complex 
problem.  While  FEMA  does  not  dispute 
the  seriousness  of  the  tsunami  hazard  to 
this  particular  State,  it  has  no  choice  but 
to  also  recognize  that  virtually  every 
area  or  State  subject  to  seismic  risk  is 
consequently  also  subject  to  one  or  a 
combination  of  collateral  hazards. 
Because  there  is  no  known  methodology 
for  comparing  these  risks  on  a 
standardized,  nationwide  basis.  FEIMA 
will  not  consider  collateral  hazards  at 
this  time.  The  actual  seismic  risk  can  be, 
and  therefore  is,  used  because  scientific 
information  currently  exists  which  can 
measure  and  compare  this  risk  on  a 
nationwide  basis. 

The  requirement  of  §  361. 3(g)  in  the 
proposed  rule  that  at  least  15  percent  of 
the  total  State  assistance  allocation,  as 
well  as  a  matching  amount  from  the 
State,  must  be  spent  for  mitigation 


activities  was  the  subject  of  another 
comment.  FEMA  continues  to  believe 
that  mitigation  activities  hold  out  the 
best  prospects,  over  the  long  term,  and 
on  a  nationwide  basis,  for  reducing  the 
loss  of  life  and  property  from  future 
earthquakes.  Hazard  mitigation, 
whether  for  earthquakes  or  any  other 
hazard,  is  a  complex  strategy  involving 
many  disciplines,  economic  and  political 
choices,  and  the  participation  of  the 
public  and  private  sectors  and  the 
academic  and  scientific  communities. 
Often,  the  short  term  costs  may  appear 
to  exceed  the  benefits,  and  the  benefits 
may  not  be  apparent  for  a  long  time,  or 
until  an  earthquake  occurs.  For  these 
reasons.  States  are  often  reluctant  to 
initiate  mitigation  programs,  and  tend  to 
focus  on  preparedness,  response,  and 
public  information  efforts,  all  of  which 
are  vital,  and  for  which  it  is  generally 
easier  to  document  short  term  progress. 
FEMA's  purpose  in  writing  §  361.3(g) 
was  to  require  those  States  that  have 
not  begun  to  develop  or  implement  a 
program  of  earthquake  hazard 
mitigation  to  do  so.  FEMA  recognizes 
that  in  some  States,  one  or  more  State 
agencies  already  are  involved  in 
mitigation  activities,  and  that  in  a  few 
cases  substantial  State  resources  are 
being  devoted  to  this  effort.  FEMA 
administers  a  national  program, 
however,  and  believes  that  the 
requirement  is  necessary  from  a 
national  perspective.  In  order  to  lessen 
its  burden  on  State  resources,  the 
provision  has  been  changed  by  deleting 
the  requirement  that  15  percent  of  the 
State  match  (in  addition  to  the  15 
percent  of  State  assistance)  be 
dedicated  to  mitigation  activities.  The 
revised  requirement  is  that  at  least  15 
percent  of  the  total  State  project 
(combined  Federal  and  State  funds,  per 
cost  sharing  requirements)  be  used  for 
mitigation  activities, 

The  final  comment  pertains  to  §  361.8. 
"Ineligible  Expenditures,"  specifically 
the  restriction  on  the  purchase  or  rental 
of  equipment  such  as  radio/telephone 
communications  equipment,  warning 
systems,  and  computers  and  related 
information  processing  equipment.  The 
commenter  believes  that  this  is  an 
unreasonable  restriction,  and  that  no 
such  categorical  exclusion  should  be 
made.  The  current  Federal  regulation 
requiring  prior  approval  of  equipment 
purchases  exceeding  $10,000  seems 
adequate  to  the  commenter.  P^EMA 
disagrees. 

The  Agency  is  within  its  authority  in 
imposing  more  stringent  criteria  for  the 
expenditure  of  its  .NEHRP  funds  than  the 
general  Federal  financial  management 
criterion  of  SlO.OOO.  The  first  reason  for 


its  doing  so  is  that  the  objective  of 
FEMA's  program  of  assistance  to  States 
for  earthquake  hazards  reduction  is  to 
encourage  the  development  of  capability 
within  the  high  risk  States  to  deal  with 
those  aspects  of  preparedness,  response, 
mitigation  and  recoven.'  that  are  unique 
to  earthquakes.  Other  Federal  programs 
exist,  both  within  and  outside  of  FEMA. 
to  assist  States  in  developing  more 
general  emergency  management 
capabilities,  as  well  as  capabilities  in 
other  specific  hazards.  Some  of  these 
programs  pay  for  the  type  of  equipment 
that  the  proposed  rule  restricted. 

Regarding  the  existing  Federal 
allowance  of  SlO.OOO  for  purchase  of 
equipment,  the  amount  of  earthquake 
State  assistance  available  to  most 
States  is  so  limited  that,  in  almost  every 
case,  SlO.OOO  is  a  substantial  portion  of 
the  entire  State  program.  FEMA  believes 
the  expenditure  of  such  a  proportion  of 
available  resources  on  equipment  would 
be  detrimental  to  the  objectives  of  its 
earthquake  assistance  program.  It  is 
essentia!  to  spend  these  limited  funds  so 
as  to  most  effectively  contribute  to  the 
capability  to  deal  with  those  aspects  of 
emergency  management  most  specific  to 
the  earthquake  hazard,  and  use  other 
funding  sources  to  purchase  equipment 
which  may  be  utilized  for  a  variety  of 
purposes.  FEMA  realizes,  of  course,  that 
such  equipment  may  also  be  utilized  in 
support  of  earthquake  hazards 
reduction,  and  understands  the  desire  of 
States  for  the  flexibility  to  purchase 
what  they  need. 

In  order  to  be  responsive  to  States 
regarding  this  issue,  FEMA  has  modified 
the  restriction  in  §  361.8  by  permitting  a 
State  to  apply  funds  from  its  match  to 
the  purchase  of  such  equipment.  The  use 
of  FEMA's  State  assistance  funds  for 
this  purpose  is  still  prohibited.  If  a  State 
chooses  to  use  some  of  its  matching 
funds  to  purchase  equipment,  it  must 
document  how  this  equipment  will 
support  its  earthquake  hazards 
reduction  activities  (described  in 
§  361.7(a)).  Further,  if  the  equipment  will 
also  be  utilized  for  activities  other  than 
earthquake  preparedness,  only  that 
proportion  of  its  use  that  is  dedicated  to 
earthquake  preparedness  may  be 
credited  to  the  State's  match. 

Government-Wide  Common  Rule 

On  June  9,  1987,  FEMA  and  other 
Federal  agencies  published  a  notice  of 
proposed  rulemaking  in  the  Federal 
Register.  Vol.  52.  No.  110,  pp  21820- 
21862.  The  purpose  of  this  proposed 
rulemaking  is  to  reflect  the  update  and 
revision  of  Office  of  Management  and 
Budget  (OMB)  Circular  A-102.  "Uniform 
Requirements  for  Assistance  to  State 
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dnd  Local  Governments,"  which 
establishes,  among  other  things,  the 
basic  Federal  administrati--      tandards 
for  implementing  cost  sharmg  in  Federal 
assistance  programs.  (The  standards  of 
A-102  are  referenced  in  §  361.5  of  this 
earthquake  assistance  rule).  FEMA  and 
the  other  agencies  plan  to  codify  the 
proposed  rule  in  each's  portion  of  the 
Code  of  Federal  Regulations,  and 
publish  it  in  final  form  in  the  Federal 
Register  in  March  1988,  to  become 
effective  later  in  the  same  year.  The 
effect  of  that  action  will  be  to  rescind  all 
grants  and  cooperative  agreement 
administration  provisions  in  program 
regulations,  and  supersede  all  grants 
administration  provisions  of  noncodified 
program  manuals,  handbooks  and  other 
materials,  which  are  inconsistent  with 
the  proposed  rules,  except  to  the  extent 
they  are  required  by  legislation  or 
approved  after  these  rules  are  final  as  a 
deviation  by  O.MB.  At  that  time,  those 
administrative  aspects  of  FEiMA's 
earthquake  State  assistance  program 
element  that  are  currently  governed  by 
A-102  will  henceforth  be  governed  by 
the  new  regulation. 

Information  Collection  Requirements 

The  Office  of  Management  and  Budget 
I  O.MB)  has  approved  the  information 
collection  requirements  contained  in  this 
proposed  rule  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980,  44 
LJ.S.C.  3501  et.  seq.  and  has  assigned 
OMB  control  numbers  3067-0123  and 
3067-0142. 

Environmental  Ckinsiderations 

Based  on  an  Environmental 
Assessment  prepared  by  FEN^A,  it  has 
been  determined  that  this  action  is  not  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment.  Therefore,  no 
environmental  impact  statement  will  be 
prepared.  The  Environmental 
Assessment  and  a  finding  of  no 
significant  impact  are  included  in  the 
formal  docket  file  and  are  available  for 
public  inspection  and  copying  at  the 
Rules  Docket  Clerk,  Office  of  General 
Counsel,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Washington,  DC  20472, 

Regulatory  Flexibility  Act 

The  Agency  has  determined  that  this 
rule  is  not  a  major  rule  under  Executive 
Order  12291.  and  I  certify  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act,  so  no 
regulatory  impact  analysis  will  be 
prepared. 
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List  of  Subjects  in  44  CFR  Part  361 

Disaster  assistance.  Grant  programs. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble.  Title  44.  Chapter  1  of  the 
Code  of  Federal  Regulations  is  amended 
by  adding  a  new  Part  361  as  follows: 

PART  361— CRITERIA  FOR 
EARTHQUAKE  HAZARDS  REDUCTION 
ASSISTANCE  TO  STATE  AND  LOCAL 
GOVERNMENTS 

Purpdse. 
Definitions. 
Project  description. 
Matching  contributions. 
Criteria  for  matching  contributions. 
Documentation  of  matching 
contributions. 

361.7  General  eligible  expenditures. 

361.8  Ineligible  expenditures. 
Authority:  Reorganization  Plan  Number  3 

of  1978:  42  U.S.C.  7701  et  seq..  E.  0. 12148  and 
12381.  and  Earthquake  Hazards  Reduction 
Act  of  1977  (Pub.  L.  95-124)  and  amendments 
(Pub.  L  96-472). 

§  361.1    Purpose. 

This  part  prescribes  the  policies  to  be 
followed  by  the  Federal  Emergency 
Management  Agency  (FEMA)  and  States 
in  the  administration  of  FEMA's 
earthquake  hazards  reduction 
assistance  program,  and  establishes 
criteria  for  cost  sharing. 

§361.2    Definitions. 

(a)  "Cash  Contribution"  means  the 
State  cash  outlay,  including  the  outlay  of 
money  contributed  to  the  State  by  other 
public  agencies  and  institutions,  and 
private  organizations  and  individuals. 

(b)  "Cost  Sharing"  and  "Matching" 
represent  that  portion  of  project  costs 
not  borne  by  the  Federal  Government. 

(c)  "Eligible  Activities"  are  activities 
for  which  FEMA  may  provide  funding  to 
States  on  a  cost-shared  basis.  They 
include  specific  activities  and/or 
projects  related  to  earthquake  hazards 
reduction  which  fall  into  one  or  more  of 
the  following  general  categories:  State 
seismic  advisory  boards,  hazard 
identification,  vulnerability 
assessments,  preparedness  and 
response  planning,  mitigation  planning, 
and  public  awareness/education.  The 
activities  that  will  actually  be  funded 
shall  be  determined  through  individual 
negotiations  between  FEMA  and  the 
States  (see  criteria  in  §  361.3(e)). 

(d)  "In-kind  Contributions"  represent 
the  value  of  noncash  contributions 
provided  by  the  States  and  other  non- 
Federal  parties.  In-kind  contributions 
may  be  in  the  form  of  charges  for  real 
property  and  nonexpendable  personal 
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property  and  the  value  of  goods  and 
services  directly  benefiting  and 
specifically  identifiable  to  the  States' 
earthquake  hazards  reduction  projects, 
(e)  "Project"  means  the  complete  set 
of  earthquake  hazards  reduction 
activities  undertaken  by  a  State,  or 
other  jurisdiction,  on  a  cost-shared  basis 
with  FEMA  in  a  given  fiscal  year. 

(0  "Project  Period"  is  the  duration  of 
time  over  which  an  earthquake  hazards 
reduction  project  is  implemented.  This 
generally  corresponds  to  the  Federal 
fiscal  year.  i.e..  it  begins  on  the  first  day 
of  a  given  fiscal  year  (or  as  soon  as  that 
years  funds  are  obligated  by  FEMA  to 
the  State)  and  ends  on  the  last  day  of 
that  fiscal  year.  The  project  period  may 
extend  beyond  the  end  of  the  fiscal  year 
for  which  the  funds  are  appropriated,  as 
long  as  FEMA  obligates  all  that  year's 
funds  to  the  State  before  the  end  of  that 
year. 

(g)  "State"  means  one  or  more  of  the 
States  of  the  United  States  of  America, 
and  includes  Puerto  Rico  and  the  Virgin 
Islands,  It  also  means  local  units  of 
government  and/or  substate  areas  that 
include  a  number  of  local  government 
jurisdictions. 

(h)  "State  Assistance"  means  the 
funding  provided  by  FEMA  under  the 
National  Earthquake  Hazards  Reduction 
Program  (NEHRP)  to  States  to  conduct 
projects  and  activities  specifically 
related  to  earthquake  hazards  reduction. 
The  term  also  includes  assistance  to 
local  units  of  government  and/or 
substate  areas,  such  as  a  group  of 
several  counties. 

(i)  "Target  Allocation"  is  the 
maximum  amount  of  FEMA  earthquake 
program  funds  available  to  a  given  high 
risk  State  in  a  fiscal  year.  It  is  based 
primarily  upon  the  total  amount  of  State 
assistance  funds  available  to  FEMA 
annually,  the  number  of  high  risk  States, 
and  a  nationally  standardized 
comparison  of  these  States"  seismic  risk 
and  population-at-risk.  The  target 
allocation  is  not  necessarily  the  amount 
of  funding  that  a  State  will  actually 
receive  from  FEMA.  Rather,  it 
represents  a  planning  basis  from  which 
a  State  can  develop  its  scope  of  work  for 
the  next  year's  effort.  This  scope  of 
work  then  becomes  the  basis  of 
negotiations  between  the  State  and  its 
FEMA  Regional  Office  which  will 
ultimately  determine  the  actual  amount 
of  earthquake  State  assistance  to  be 
provided  by  FEMA. 

§  361.3    Project  description. 

(a)  An  objective  of  the  Earthquake 
Hazards  Reduction  Act  is  to  develop,  in 
areas  of  seismic  risk,  improved 
understanding  of  and  capability  with 
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respect  to  earthquake-related  issues, 
including  methods  of  controlling  the 
risks,  planning  to  prevent  such  risks 
disseminating  warnings  of  earthquakes, 
organizing  emergency  services,  and 
planning  for  post-earthquake  recovery. 
To  achieve  this  objective,  FEMA  has 
implemented  an  earthquake  hazards 
reduction  assistance  program  for  State 
and  local  governments  in  seismic  risk 
areas. 

(b)  This  assistance  program  provides 
funding  for  earthquake  hazards 
reduction  activities  which  are  eligible 
according  to  the  definition  in  §  361.2(c). 
The  categories,  or  program,  elements, 
hsted  therein  comprise  a  comprehensive 
earthquake  hazards  reduction  project 
for  any  given  seismic  risk  area.  Key 
aspects  of  each  of  these  elements  are  as 
follows: 

(1)  State  seismic  advisory  boards 
provide  State  and  local  officials 
responsible  for  implementing 
earthquake  hazards  reduction  projects 
with  expert  advice  in  a  variety  of  fields. 
Boards  can  identify  short-  and  long-term 
needs,  and  provide  for  interdisciplinary 
discussion  of  related  topics  and  issues, 
in  addition  to  developing  a  consistent 
statewide  approach  to  earthquake 
hazards  reduction  at  the  local 
government  level. 

(2)  Hazard  Identification  defines  the 
potential  for  earthquakes  and  their 
related  geological  hazards  in  a 
particular  area.  It  may  include: 

(i)  A  presumed  specific  magnitude 
earthquake  at  a  specified  location,  and 

(ii)  A  description  of  the  ground 
shaking,  fault  rupture,  landslides, 
liquefaction,  and  other  geologic  hazards 
resulting  from  that  magnitude  event. 

(3)  Vulnerability  assessments,  also 
known  as  loss  estimation  studies, 
provide  information  on  the  impacts  and 
consequences  of  an  earthquake  on  an 
area's  resources,  as  well  as  on 
opportunities  for  earthquake  hazards 
mitigation.  As  such,  they  are  necessary 
to  the  development  of  both 
preparedness  and  response  plans,  and 
mitigation  strategies.  They  may  include 
estimates  of  parameters  such  as: 

(i)  The  number  of  people  killed, 
injured,  or  left  homeless  by  an 
earthquake, 

(ii)  Damage  to  critical  facilities, 
lifelines,  utilities,  and  transportation 
systems. 

(iii)  Medical  needs  and  available 
resources, 

(iv)  Damages  to  structures  and 
buildings,  and 

(v)  Secondary  impacts  (fire,  dam  or 
levee  failures,  hazardous  material  spills, 
toxic  releases,  etc.) 

(4)  Preparedness/response/planning 
are  closely  related  and  usually 


considered  as  one  comprehensive 
activity.  They  do  differ,  how^ever.  in  that 
preparedness  planning  involves  those 
efforts  undertaken  before  an  earthquake 
to  prepare  for  and/or  improve  capability 
to  respond  to  the  event,  while  response 
planning  can  be  defined  as  the  planning 
necessary  to  implement  an  effective 
response  once,  the  earthquake  has 
occurred.  Preparedness/response 
planning  usually  consider  functions 
related  to  the  following: 

(i)  Rescue  and  fire  services, 

(ii)  Medical  services, 

(iii)  Damage  assessments, 

(iv)  Communications, 

(v)  Security, 

(vi)  Restoration  of  lifeline  and  utility 
services, 

(vii)  Transportation, 

(viii)  Sheltering, 

(ix)  Public  health  and  information 
services, 

(x)  Post-disaster  recovery  and  the 
return  of  economic-stability, 

(xi)  Secondary  impacts,  such  as  dam 
failures,  toxic  releases,  etc.,  and 

(xii)  Organization  and  management. 

(5)  Mitigation  planning  involves 
developing  and  implementing  strategies 
for  reducing  losses  from  earthquakes  by 
incorporating  principles  of  seismic 
safety  into  public  and  private  decisions 
regarding  the  sitmg,  design,  and 
construction  of  structures:  and  regarding 
buildings'  nonstructural  elements, 
contents  and  furnishings.  Mitigation  also 
involves  developing  plans  for  identifying 
and  retrofitting  existing  structures  that 
pose  threats  to  Kfe  or  would  suffer  major 
damage  in  the  event  of  a  serious 
earthquake.  Mitigation  planning  also 
may  involve  facilities  other  than 
buildings,  e.g..  dams,  hazardous  material 
storage  sites,  industrial  plants,  etc, 

(6)  Public  awareness/earthquake 
education  activities  are  designed  to 
increase  public  awareness  of 
earthquakes  and  their  associated  risks, 
and  to  stimulate  behavioral  changes  to 
foster  a  self-help  approach  to 
earthquake  preparedness,  response,  and 
mitigation.  Audiences  that  may  be 
targeted  for  such  efforts  include; 

(i)  The  general  public, 

(ii)  School  populations 
(administrators,  teachers,  students  and 
parents), 

(iii)  Special  needs  groups  (e.g.,  elderly, 
disabled,  non-English  speaking), 

(iv)  Business  and  industry, 

(v)  Engineers,  architects,  builders. 

(vi)  The  media,  and 

(vii)  Public  officials, 

(c)  State  eligibility  for  FEMA  State 
assistance  under  the  NEHRP  is  based  on 
a  combination  of  the  following  criteria: 


(1)  Seismic  risk,  including  the  historic 
occuirence  of  damaging  earthquakes,  as 
well  as  probable  seismic  activity. 

(2)  Total  population  and  major  urban 
concentrations  exposed  to  such  risk,  and 

(3)  Other  factors,  the  loss,  damage,  or 
disruption  of  which  by  a  severe 
earthquake  would  have  serious  national 
implications  or  impacts  upon  national 
security,  such  as  industrial 
concentrations,  concentrations  or 
occurrences  of  natural  resources, 
financial/economic  centers  and  national 
defense  facilities. 

(d)  Each  fiscal  year,  FEMA  will 
establish  a  target  allocation  of 
earthquake  program  funds  for  each 
eligible  State. 

(e)  The  specific  activities,  and  the 
distribution  of  funds  among  them,  that 
will  be  undertaken  with  this  assistance 
will  be  determined  during  the  annual 
Comprehensive  Cooperative  Agreement 
(CCA)  negotiations  between  FEMA  and 
the  State,  and  will  be  based  upon  the 
following: 

(1)  The  availability  of  information 
regarding  identification  of  seismic 
hazards  and  vulnerability  to  those 
hazards, 

(2)  Earthquake  hazards  reduction 
accomplishments  of  the  State  to  date, 

(3)  State  and  Federal  priorities  for 
needed  earthquake  hazards  reduction 
activities,  and 

(4)  State  and  local  capabilities  with 
respect  to  staffing,  professional 
expertise,  and  funding. 

(f)  All  State  assistance  will  be  cost 
shared.  Cost  sharing  will  be  phased  in 
over  three  years,  beginning  with  Fiscal 
Year  (FY)  1988.  The  full  cost  sharing 
requirements  will  be  implemented  in  FY 
1990.  The  sequence  is  as  follows: 

(1)  For  FY  1988.  cost  sharing  will  be 
voluntary.  FEMA  will  continue  to 
provide  State  assistance  without 
requiring  a  State  match,  as  it  has  done 
in  the  past.  Those  States  that  have 
previously  cost  shared  with  FEMA.  or 
are  able  to  in  FY  1988.  are  encouraged  to 
do  so  (on  either  a  cash  or  in-kind  basis). 

(2)  For  FY  1989.  the  minimum 
acceptable  non-Federal  contribution  is 
25  percent  of  the  total  project  cost. 

(i)  While  FEMA  prefers  the  State 
match  to  be  cash,  in-kind  matching  is 
acceptable. 

(ii)  States  are  encouraged  to  add  cash 
to  or  increase  the  proportion  of  cash  in 
their  match,  and  to  increase  their  total 
match  to  50  percent  (or  more,  if  possible) 
of  the  total  project. 

(iii)  A  further  condition  of  eligibility 
for  State  assistance  in  FY  1989  will  be 
documentation  by  each  State  of  its 
progress,  through  FY  1988,  in  securing 
the  matching  funds  that  will  be  required 
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to  meet  the  full  cost  sharing 
requirements  to  be  implemented  in  FY 
1990. 

(3)  In  FY  1990.  full  cost  sharing  will  be 
implemented,  requiring  a  minimum  of  a 
50  percent  non-Federal  contribution  to  a 
State  program,  with  this  share  required 
to  be  cash.  In-kind  matching  will  no 
longer  be  acceptable.  Thus,  every  dollar 
FEMA  provides  to  a  State  must  be 
matched  by  one  dollar  from  the  State. 
States  that  can  contribute  an  amount 
greater  than  that  required  by  the  match 
are  permitted  and  encouraged  to  do  so. 
State  assistance  will,  however,  not 
exceed  the  estabhshed  target  allocation. 

(g)  As  a  condition  of  receiving  FEMA 
funding,  at  least  15  percent  of  the 
am.ount  of  the  total  State  project  (FEMA 
State  assistance,  combined  with  the 
State  match)  must  be  spent  for  activities 
under  the  Mitigation  Plaiuiing  element. 

(h)  The  State  match  may  be 
distributed  among  the  eligible  activities 
in  any  manner  that  is  mutually  agreed 
upon  by  FEMA  and  the  State  in  the  CCA 
negotiations. 

(i)  Negotiations  between  FEMA  and 
the  State  regarding  the  scope  of  work 
and  the  determination  of  the  amount  of 
State  assistance  to  be  awarded  shall 
consider  earthquake  hazards  reduction 
activities  previously  accomplished  by 
the  State,  as  well  as  the  quality  of  their 
performance. 

§  36 1 .4    Matcfitng  contributions. 

FEMA  prefers  that  the  State  match  be 
cash,  although  in  FY  1988  and  FY  1939 
in-kind  matches  will  be  acceptable. 
Starting  in  FY  1990,  however,  a  cash 
match  will  be  required.  The  State 
contribution  need  not  be  applied  at  the 
exact  time  of  the  obligation  of  the 
Federal  funds.  However,  the  State  full 
matching  share  must  be  obligated  by  the 
end  of  the  project  period  for  which  the 
State  assistance  has  been  made 
available  for  obligation  under  an 
approved  program  or  budget. 

§  361.5    Crtteiia  for  matctilng 
contrtfouttons. 

(a)  The  value  of  any  resources 
accepted  as  a  matching  share  under  one 
Federal  agreement  or  program  cannot  be 
counted  again  as  a  contribution  under 
another. 

(b)  The  State  seeking  the  match  shall 
submit  documentation  sufficient  for 
FEMA  to  determine  that  the  contribution 
meets  the  following  requirements.  The 
match  shall  be: 

(1)  Necessary  and  reasonable  for 
proper,  cost-effective  and  efficient 
administration  of  the  project,  allocable 


solely  thereto,  and  except  as  specifically 
provided  herein,  not  be  a  general 
expense  required  to  carry  out  the  overall 
responsibilities  of  State  and  local 
governments; 

(2)  Verifiable  from  the  recipient 
State's  records; 

(3)  Not  allocable  to  or  included  as  a 
cost  of  any  other  Federally  financed 
program  in  either  the  current  or  a  prior 
period; 

(4)  Authorized  under  State  law: 

(5)  Consistent  with  any  limitations  or 
exclusions  set  forth  in  these  regulations. 
Federal  laws  or  other  governing 
limitations  as  to  types  or  amounts  of 
cost  items; 

(6)  Accorded  consistent  treatment 
through  application  of  generally 
accepted  accounting  principles 
appropriate  to  the  circumstances; 

(7)  Provided  for  in  the  approved 
budget/workplan  of  the  State:  and 

(8)  Consistent  with  OMB  Circular  A- 
87,  "Cost  Principles  for  State  and  Local 
Governments,"  and  with  OMB  Circular 
A-102,  "Uniform  Requirements  for 
Assistance  to  State  and  Local 
Governments,"  as  revised  or  amended. 

§361.6    Documentation  of  matctiJng 
contribution*. 

(a)  The  statement  of  work  provided  by 
the  State  to  FEMA  describing  the 
specific  activities  comprising  its 
earthquake  hazards  reduction  project, 
including  the  project  budget,  shall  reflect 
a  level  of  effort  commensurate  with  the 
total  of  the  State  and  FEMA 
contributions. 

(b)  The  basis  by  which  the  State 
determines  the  value  of  an  in-kind 
match  must  be  documented  and  a  copy 
retained  as  part  of  the  official  record. 

(c)  The  State  shall  maintain  all 
records  pertaining  to  ...atching 
contributions  for  a  three  (3)  year  period 
after  the  date  of  submission  of  the  final 
financial  report  required  by  the  CCA.  or 
date  of  audit,  whichever  date  comes 
first. 

§  36 1 .7    General  eltgibie  expenditures. 

(a)  Expenditures  must  be  for  activities 
described  in  the  statement  of  work 
mutually  agreed  to  by  FEMA  and  the 
State  during  the  annual  negotiation 
process,  or  for  activities  that  the  State 
agrees  to  perform  as  a  result  of 
subsequent  modifications  to  that 
statement  of  work.  These  activities  shall 
be  consistent  with  the  definition  of 
eligible  activities  in  §  361.2(c). 

(b)  The  following  is  a  list  of  eligible 
expenditures.  When  items  do  not  appear 
on  the  list  they  will  be  considered  on  a 


case-by-case  basis  for  policy 
determinations,  based  on  criteria  set 
forth  in  §  361.5.  All  costs  must  be 
reasonable,  and  consistent  with  OMB 
Circular  A-87. 

(1]  Direct  and  indirect  salaries  or 
wages  (including  overtime)  of  employees 
hired  specifically  for  carrying  out 
earthquake  hazards  reduction  activities 
are  eligible  when  engaged  in  the 
performance  of  eligible  work. 

(2)  Reasonable  costs  for  work 
performed  by  private  contractors  on 
eligible  projects  contracted  for  by  the 
State. 

(3)  Travel  costs  and  per  diem  ccsts  of 
State  employees  not  to  exceed  the 
actual  subsistence  expense  basis  for  the 
permanent  or  temporary  activity,  as 
determined  by  the  State's  cost  principles 
governing  travel. 

(4)  Nonexpendable  personal  property, 
office  supplies,  and  supplies  for 
workshops;  exhibits. 

(5)  Meetings  and  conferences,  when 
the  primary  purpose  is  dissemination  of 
information  relating  to  the  earthquake 
hazards  reduction  project. 

(6)  Training  which  directly  benefits 
the  conduct  of  earthquake  hazards 
reduction  activities. 

§  36 1 .8    Ineligible  expenditures. 

(a)  Expenditures  for  anything  defined 
as  an  unallowable  cost  by  OMB  Circular 
A-87. 

(b)  Federal  funds  may  not  be  used  for 
the  purchase  or  rental  of  any  equipment 
such  as  radio/telephone 
communications  equipment  warning 
systems,  and  computers  and  other 
related  information  processing 
equipment.  If  a  State  wishes  to  use  its 
matching  funds  for  this  purpose,  it  must: 

(1)  Document  during  the  annual 
negotiation  process  with  FEMA  how  this 
equipment  will  support  the  earthquake 
hazards  reduction  activities  in  its  scope 
of  work  (see  §  361.7(a)),  and 

(2)  Claim  as  credit  for  its  match,  if  the 
equipment  is  to  be  used  for  purposes  in 
addition  to  support  of  earthquake 
hazards  reduction  activities,  only  that 
proportion  of  costs  directly  related  to  Its 
earthquake  hazards  reduction  project. 

Dave  McLoughlin, 

Deputy  Associate  Director,  State  and  Local 
Programs  and  Support. 
Date:  August  24, 1987. 

(PR  Doc.  87-20391  Filed  &-I-87;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  543 

I  Docket  No.  T85-02;  Notice  2] 

Petitions  for  Exemption  from  ttie 
Vehicle  Theft  Prevention  Standard 

AGENCY:  National  Highway  Traffic 
Sdfi  •>  Administration  (NHTSA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  final  rule  is  issued  under 
Title  VI  of  the  Motor  Vehicle 
information  and  Cost  Savings  Act.  Title 
VI  provides  that  passenger  motor 
vehicle  manufacturers  may  petition  the 
agency  for  an  exemption  from  the  parts 
marking  requirements  of  the  vehicle 
theft  prevention  standard  for  passenger 
motor  vehicle  lines  whose  standard 
equipment  includes  an  antitheft  device. 
In  order  for  this  agency  to  exempt  a  line, 
it  must  determine  that  the  line's  antitheft 
device  is  likely  to  be  as  effective  as 
parts  marking  in  reducing  and  deterring 
motor  vehicle  theft. 

Part  543  currently  sets  out  procedures 
for  manufacturers  to  follow  in  preparing 
and  submitting  petitions  for  exemption 
for  model  year  1987  car  lines  from  the 
parts-marking  requirements.  It  also  sets 
forth  procedures  which  the  agency  will 
follow  in  processing  those  petitions  and 
determining  whether  they  should  be 
granted.  This  final  rule  extends  the  Part 
to  subsequent  model  years,  while 
milking  minor  changes  to  its  provisions. 
DATES:  This  final  rule  is  effective  on 
October  8. 1987.  Petitions  for 
reconsideration  must  be  received  within 
30  days  of  the  date  of  publication  of  this 
notjce. 

AODRESS:  Any  petitions  for 
reconsideration  should  be  submitted  to: 
Administrator.  National  Highway 
Traffic  Safety  Administration.  400 
Seventh  Street.  SW.,  Washington.  DC 
20590. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Barbara  Kurtz.  Office  of  Market 
Incentives.  National  Highway  Traffic 
Safety  Administration.  400  Seventh 
Street.  SW..  Washington.  DC  20590  (202- 
3e(>-4807) 

SUPPLEMENTARY  INFORMATION: 
Statutory  Background 

The  Motor  Vehicle  Theft  Law 
Enforcement  Act  of  1984.  Pub.  L.  98-547 
(Theft  Act),  added  Title  VI  to  the  Motor 
Vehicle  Information  and  Cost  Savings 
Act  (Cost  Savings  Act).  Under  Title  VI, 
by  delegation  from  the  Secretary  of 
Transportation.  NHTSA  promulgated  a 


\ehicle  theft  prevention  standard  for 
high  theft  lines  of  passenger  motor 
vehicles.  On  October  24. 1985,  the 
agency  published  a  final  rule  (49  CFR 
Par!  541)  that,  among  other  things,  set 
out  performance  requirements  for 
making  certain  major  originial 
equipment  and  replacement  parts  on 
high  theft  passenger  vehicles  with 
permanent  identification  numbers.  50  FR 
43166. 

Section  605  of  Title  VI  permits  a 
manufacturer  of  a  high  theft  line  to 
petition  NHTSA  to  exempt  it  from  the 
parts-marking  requirements.  NHTSA 
may  grant  such  a  petition  if  the 
petitioner  installs  an  antitheft  device 
(also  called  a  "device"  or  "antitheft 
system")  as  standard  equipment  on  the 
entire  line  for  which  it  seeks  an 
exemption,  and  if  NHTSA  determines 
that  the  antitheft  device  is  likely  to  be  as 
effective  in  reducing  and  deterring 
motor  vehicle  theft  as  complying  with 
the  parts-marking  requirements. 

Section  605  allows  the  agency  to  grant 
an  exemption  for  not  more  than  two 
lines  of  any  manufacturer  for  the  initial 
model  year  to  which  the  vehicle  theft 
prevention  standard  applies.  (Under  the 
October  1985  final  rule,  the  standard 
first  applies  to  model  year  1987.)  For 
each  subsequent  model  year,  the  agency 
may  exempt  not  more  than  two 
additional  lines  of  any  manufacturer. 
Thus,  it  is  possible  for  a  manufacturer  to 
receive  two  exemptions  for  model  year 
1987.  two  more  for  model  year  1988  for  a 
total  of  four,  and  so  forth. 

Section  605  contains  these  further 
provisions.  First,  a  manufacturer  must 
file  an  exemption  petition  with  NHTSA 
not  later  than  eight  months  before 
beginning  production  of  the  line  for  the 
first  model  year  covered  by  the  petition. 
Second.  NHTSA  may  grant  a  petition  in 
whole  or  in  p:jrt.  Third,  the  agency  must 
grant  or  deny  a  petition  within  120  days 
after  the  date  the  petition  is  filed.  If  the 
agency  fails  to  make  a  determination 
within  the  specified  time,  section  605 
states  that  the  petition  shall  be 
considered  approved,  and  the 
manufacturer  shall  be  exempt  from  the 
standard's  requirements  for  the 
subsequent  model  year.  Fourth,  section 
605  allows  the  agency  to  terminate  a 
manufacturer's  exemption  if  NHTSA 
determines  that  the  manufacturer's 
antitheft  device  has  not  been  as 
effective  in  reducing  and  deterring 
motor  vehicle  theft  as  compliance  with 
the  parts-marking  standard. 

On  January  7, 1986.  (51  FR  "06), 
NHTSA  published  an  interim  final  rule 
setting  forth  the  procedures  for 
obtaining  an  exemption  from  the  theft 
prevention  standard  for  model  year 
1987.  NHTSA  also  published  a  notice  of 


proposed  rulemaking  (NPRM)  on 
January  7, 1986,  (51  FR  715)  that 
principally  did  two  things.  First,  the 
Notice  set  out  procedures  for 
manufacturers  to  follow  in  preparing 
and  submitting  antitheft  exemption 
petitions  for  model  years  after  1987. 
Second,  it  set  out  procedures  the  agency 
would  follow  in  processing  those 
petitions  and  determining  whether  to 
grant  an  exemption  request.  These 
procedures  essentially  were  the  same  as 
those  NHTSA  established  for  the  1987 
model  year. 

The  procedures  proposed  in  the 
January.  1986  NPRM  specified  the  basic 
information  and  data  which 
manufacturers  must  set  out  in  their 
petitions.  The  required  information 
included  the  identity  of  the  line  or  lines 
for  which  exemption  is  sought,  a 
detailed  description  of  the  standard 
equipment  antitheft  device,  the  means 
and  processes  by  which  the  device  is 
activated  and  functions,  the  reasons  for 
the  manufacturer's  belief  that  the 
antitheft  device  would  reduce  and  deter 
motor  vehicle  theft,  and  the 
manufacturer's  reasons  for  believing 
that  the  agency  should  determine  that 
the  device  would  be  as  effective  as 
compliance  with  Part  541  in  reducing 
and  deterring  motor  vehicle  theft.  The 
notice  also  proposed  the  agency's 
procedures  for  processing  exemption 
petitions,  and  for  modifying  or 
terminating  an  existing  exemption. 

Nine  vehicle  manufacturers,  one  law- 
enforcement  group,  an  automobile 
dealers'  association,  and  an  aftermarket 
antitheft  device  manufacturers' 
association  commented  on  these  notices. 

Continued  Use  of  .Model  Year  1987 
Procedures 

In  the  1986  NPRM.  the  agency 
requested  public  comment  on  using  the 
model  year  1987  procedures  for 
subsequent  model  years.  AMC/Renault 
objected  primarily  because  the  company 
was  concerned  that  NHTSAs  decisions 
on  specific  exemptions  for  model  year 
1987  would  prejudice  decisions  for 
future  years.  AMC/Renault  believed 
that  the  decision  to  grant  or  deny  a 
petition  would  be  based  on  the  relative 
merits  of  the  antitheft  device  described 
in  one  petition,  compared  with  devices 
described  in  other  petitions. 

Carrying  over  the  1987  procedures  to 
subsequent  years  will  not  prejudice  any 
petitions  made  in  those  later  years. 
Under  section  605.  the  agency's  decision 
whether  to  grant  an  exemption  petition 
rests  on  NHTSAs  determining  that  an 
antitheft  device  is  likely  to  be  as 
effective  in  reducing  and  deterring 
motor  vehicle  theft  as  complying  with 
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the  parts-marking  requirements.  To 
determine  whether  an  antitheft  device 
meets  the  statutory  test,  the  agency 
beheves  that  the  principal 
considerations  are  the  petitioner's 
description  of  its  device,  any  other  data 
submitted  in  support  of  the  petition,  and 
the  agency's  engineering  assessment  of 
the  device  and  supporting  data. 
However,  in  making  an  exemption 
decision,  the  agency  believes  that  it  may 
also  be  helpful  to  consider  the  relative 
merits  of  various  devices. 

If  one  manufacturer  petitions  for  an 
exemption  asserting  that  its  device  is 
the  same  as  a  device  for  which  the 
agency  already  has  granted  an 
exemption,  it  is  evident  that  NTiTSA 
must  assess  the  information  in  the  new 
petition  in  conjunction  with  information 
respecting  the  device  to  which  the 
petitioner  claims  sameness.  The  agency 
already  has  granted  an  exemption  for 
one  manufacturer  based  on  just  such  an 
assertion. 

In  other  instances,  a  petitioner  may 
note  the  similarity  between  its  system 
and  one  for  which  the  agency  already 
has  granted  an  exemption  request.  Such 
a  circumstance  not  only  invites 
compainson  among  systems,  but 
necessitates  if.  At  least  one 
manufacturer  has  made  such  a 
comparison  in  giving  its  reasons  vshy 
NHTSA  should  grant  its  exemption 
request. 

Finally,  if  the  agency  is  to  apply  the 
exemption  provisions  consistently,  it 
must  be  conscious  of  what  design  and 
performance  features  previously  led  it  to 
conclude  that  any  given  device  would 
likely  be  as  effective  in  reducing  and 
deterring  theft  as  the  parts-marking 
requirements.  NHTSA  hopes  to  allay 
fears  that  a  decision  reipecting  the 
efficacy  of  one  system  will  rest  entirely 
on  the  ments  of  that  system  relative  to 
another.  On  the  other  band,  the  agency 
believes  that  factors  such  as  those  just 
described  may  make  it  necessary  to 
compare  devices,  or  may  recommend 
that  practice.  In  either  event,  the  agency 
has  the  engineering  expertise  to  use 
comparison  appropriately,  always  giving 
primary  consideration  to  the  ments  of 
the  device  under  its  scrutiny. 

Public  Comment  on  Petitions 

In  the  1986  NPRM.  the  agency  sought 
comment  on  the  desirability  of  changing 
the  exemption  process  after  model  year 
1967  to  include  publishing  notice  of 
receipt  of  petitions  and  providing  a  bnef 
period  for  public  comment  on  them. 
NHTSA  contemplated  the  possibility  of 
providing  a  similar  opportunity  for 
petitions  to  modify  or  terminate 
exemptions.  At  the  same  time,  the 
agency  noted  its  concern  that  making  a 


petition  s  details  publicly  available  in 
turn  might  make  it  easier  for  vehicle 
thieves  to  get  information  that  would  aid 
in  disarming  an  antitheft  system. 

The  agency  received  comments  on 
this  issue  from  AMC/Renaull,  Chrysler, 
the  National  Automobile  Dealers 
Association  [NADAl,  Ford,  General 
Motors  (GMl.  and  Volkswagen  of 
America  (VWoAl.  The  commenters 
exp.'-essed  a  belief  that  if  seeking  public 
comment  resulted  in  even  limited  data 
disclosure,  the  disclosure  could  hann 
owners  and  manufacturers  of  high  theft 
cars  because  even  carefully  edited  data 
might  inadvertently  contain  clues  for 
disarming  and  defeating  an  antitheft 
device.  Such  a  result  would  undermine 
the  basic  purpose  of  the  Theft  Act:  to 
reduce  and  deter  motor  vehicle  theft. 
Further,  they  noted  that  Congress  did 
not  require  that  .NHTSA  publish  a  notice 
and  request  public  comment  on  each 
exemption  petition  it  received. 

VWoA  slated  that  if  the  agency 
granted  manufacturer  requests  for 
confidential  treatment  of  antitheft  data, 
there  would  be  little  information  on 
which  the  public  could  comment 
because  the  information  NHTSA  could 
make  public  would  be  severely  limited. 
One  company  said  that  releasing 
detailed  information  would  shorten  the 
life  of  any  device,  because  the 
manufacturer  would  be  obliged  to  alter 
the  device  after  release,  in  order  to 
ensure  effectiveness  in  reducing  and 
deterring  motor  vehicle  theft. 

The  agency  finds  merit  in  these 
comments  and  notes  that  it  never 
intended  to  release  detailed  information 
concerning  antitheft  systems.  Indeed,  in 
Federal  Register  notices  granting  model 
year  1987  exemption  petitions,  the 
agency  endeavored  to  disclose  as  little 
as  possible  about  the  design 
specifications  for  a  given  antitheft 
device  so  that  a  potential  thief  would 
learn  nothing  of  value  about  the  device. 
The  agency  has  decided  against  inviting 
public  comment  on  exemption  petitons 
because  soliciting  comments  based  on 
the  general  type  of  information  released 
in  the  past  would  yield  little  of  value, 
and  soliciting  comments  based  on  more 
detailed  information  potentially  could 
jeopardize  the  statutory  purpose  of 
reducing  and  deterring  vehicle  theft. 

Exemption  Status  Statement  on 
Certification  Labels 

Another  issue  on  which  .NHTSA 
asked  for  comment  in  the  NPRM  was  the 
value  of  requiring  manufacturers  to 
include  on  the  vehicle  certification  label 
a  statement  of  the  vehicle's  status 
relative  to  the  parts-marking 
requirements.  If  the  agency  adopted 
such  a  requirement,  a  manufacturer 


would  be  required  to  print  up  different 
certifications  for  its  various  car  lines  to 
reflect  the  vehicle's  status  as  subject  to 
the  antitheft  standard,  exempted  from 
the  standard,  or  not  subject  to  the 
standard. 

The  agency  received  eight  comments 
on  certification  label  statements 
reflecting  the  exempt  status  of  high  theft 
vehicles.  The  respondents  were  AMC/ 
Renault,  Austin  Rover,  Chrysler.  Ford, 
CM,  VWoA,  NADA,  and  the  National 
Automobile  Theft  Bureau  (NATB). 
Seven  commenters  opposed  requiring 
such  a  statement,  making  three  principal 
arguments.  The  first  argument  was  that 
including  this  information  on  the 
certification  label  would  be  of  little 
value  to  the  primary  audience  for 
certification  labels;  i.e..  the  ultimate 
consumer.  The  second  was  that  these 
labels  might  encourage  schemes  in 
which  an  unscrupulous  person  would 
remove  a  label  indicating  compliance, 
and  replace  it  with  a  label  indicating 
exemption.  The  Commenters  noted  that 
this  practice  would  hamper  law 
enforcement  authorities  in  policing 
vehicle  and  equipment  theft. 

The  third  argument  against  requiring 
an  exemption  statement  on  the  vehicle 
certification  label  was  the  one  that  these 
commenters  generally  found  most 
compelling.  That  was  that  requiring  a 
manufacturer  to  produce  different  labels 
for  its  product  lines  adds  a  cost  to  the 
manufacture  of  a  vehicle  by  creating  an 
obligation  for  which  there  is  no  apparent 
need.  These  commenters  argued  that  the 
principal  reason  for  the  entire  antitheft 
plan  is  to  assist  law  enforcement 
organizations  in  vehicle  theft 
investigations.  They  concluded, 
therefore,  that  NHTSA's  Appendix  A  (to 
49  CFR  Part  541).  published  annually  in 
the  Federal  Register,  will  supply  law 
enforcement  officials  with  a  current  list 
of  high  theft  lines.  NATB  added  further 
that  they,  along  with  the  International 
Associations  of  Automobile  Theft 
Investigators  (IAATI|,  also  circulate 
information  to  help  vehicle  theft 
investigators  identify  antitheft  lines. 

Of  the  eight  commenters.  only  .NADA 
endorsed  requiring  "a  label  noticing  that 
a  vehicle  is  exempt  from  the  parts 
marking  standard  '  N,'\DA  asserted  that 
the  agency's  Appendix  A  may  be 
inaccurate,  less  timely,  and  more 
burdensome  to  use  than  "properly 
marked  certification  labels."  The" 
Association  further  stated  that  an 
"exempt  status  certification  label" 
would  help  people  who  repair  cars  to 
determine  quickly  whether  the  vehicle 
has  an  antitheft  device  installed. 

After  having  considered  these 
comments.  NHTSA  concludes  that  it  is 
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unnecessary  to  require  a  statement  on 
the  certification  label  respecting  the 
exemption  status  of  high  theft  vehicles. 
First,  the  agency  recognizes  that  there 
are  a  number  of  sources  from  which  law 
enforcement  groups  can  obtain  data  to 
update  lists  of  exempt  high  theft  lines. 
The  commenters  mention  two  such 
sources:  NATB  and  I,^ATI.  The  agency 
believes  that,  taken  together  with  these 
other  sources  of  information.  .Appendix 
A  serves  the  purpose  of  disseminating 
information  to  aid  theft  investigations 
with  reasonable  efficiency.  Second,  with 
respect  to  N.'\DA's  comment  concerning 
facilitating  repair,  the  agency  assumes 
that  exempt  vehicle  manufacturers  will 
notify  their  dealers  which  lines  are 
exempt;  the  dealer  then  will  know  that 
an  antitheft  system  is  among  the  car's 
standard  features. 

Direct  Importers 

In  its  interim  final  rule,  NHTSA 
determined  that  a  direct  imporler  cannot 
apply  for  an  exemption  from  the  parts- 
marking  requirements,  and  gave  its 
reasons  in  support  of  this  position. 
However,  the  agency  made  a  further 
determination  that  there  are  some 
circumstances  where  a  direct  importer 
may  have  some  parts-marking 
responsibilities.  The  agency  considered 
the  following  scenario. 

A  manufacturer  has  an  exemption  for 
a  given  line  of  cars  classified  as  high- 
theft  vehicles,  and  m.akes  some  of  these 
cars  for  sale  in  the  United  States,  and 
some  for  sale  outside  this  country.  A 
direct  importer  wants  to  import  a 
number  of  the  cars  that  were 
manufactured  for  sale  outside  the 
United  States,  and  that  consequently  do 
not  have  an  antitheft  device. 

The  agency  stated  that  the  direct 
importer  would  have  to  mark  these 
vehicles  according  to  antitheft  parts- 
marking  standard.  NHTSA  noted  that 
there  would  exist  a  line  of  cars  available 
for  sale  in  the  U.S.,  some  of  which  were 
marked  under  parts-marking  standard, 
and  some  of  which  were  equipped  with 
antitheft  devices.  NHTSA  sought 
comments  on  the  effects  of  this  practice. 

In  response  to  the  agency's 
discussion,  BMW  of  North  America  and 
the  National  Automobile  Dealers 
Association  (NADA)  stated  that  NITTSA 
should  include  language  in  the  theft 
exemption  rule  explicitly  stating  that 
direct  importers  cannot  apply  for  an 
antitheft  exemption.  These  commenters 
asserted  that  without  this  language.  Part 
543  might  permit  a  direct  import, t  to 
petition  for  an  exemption. 

NHTSA  restates  its  position  that  in 
order  for  a  manufacturer  to  be  exempted 
under  Part  543.  the  manufacturer  must 
be  capable  of  installing  an  antitheft 


system  as  standard  equipment  on  an 
entire  vehicle  line  [See  51  FR  706.  707.) 
A  direct  importer  cannot  install  an  item 
as  standard  equipment  on  a  line 
because  he  does  not  control  an  entire 
line.  Therefore,  NHTSA  concludes  that 
it  is  unnecessary  to  amend  Part  543  to 
state  a  prohibition  against  direct 
importers  applying  for  an  exemption. 
However,  the  agency  has  included 
language  in  §§  54.3.6  and  543.7  that 
should  alleviate  the  concerns  of  these 
commenters. 

NADA  made  additional  comments 
respecting  direct  importers.  First,  it 
stated  that  NHTSA  should  prohibit 
direct  importers  from  installing 
"  'standard  equipment  antitheft  devices' 
on  exempt  line  automobiles  which  are 
not  originally  intended  for  sale  in 
America."  The  agency  believes  that  it 
lacks  the  authority  to  prohibit  the 
installation  of  antitheft  devices  on  such 
vehicles,  including  devices  identical  to 
those  installed  as  standard  equipment 
on  other  vehicles.  There  is  nothing  in 
Title  VI  that  restricts  a  direct  importer, 
or  any  other  retail  business,  from 
retrofitting  cars  with  antitheft  systems. 
However,  as  implied  above,  a  direct 
importer's  ins'allation  of  an  antitheft 
device  on  a  car  not  ongmally  intended 
for  sale  in  this  country  will  not  relieve 
that  importer  of  the  obligation  of 
marking  the  parts  of  that  car. 

N.A.DA  also  believes  that  if  direct 
importers  could  install  'standard 
equipment  antitheft  devices  in  exempted 
lines,"  this  fact  somehow  would  make 
design  data  more  available  to  potential 
car  thieves.  NHTSA  does  not 
understand  this  comment.  The  agency 
discusses  confidentiality  at  length  in 
another  part  of  this  document.  Suffice  it 
to  say  here  that  if  a  manufacturer 
submits  design  data  in  support  of  a 
request  for  exemption,  he  may  request 
confidential  treatment  for  the  data 
under  49  CFR  Part  512.  If  the  agency 
determines  to  grant  such  a  request,  the 
agency  will  treat  the  manufacturer's 
data  consistent  with  the  determination, 
and  will  restrict  data  access  and 
dissemination.  In  any  event,  prohibiting 
or  circumscribing  a  direct  importer's 
ability  to  install  an  antitheft  system  is  a 
matter  outside  the  scope  of  agency 
authority. 

Finally,  with  respect  to  direct 
importers,  BMW  stated  that  it  should  be 
impermissible  for  these  importers  to 
market  more  than  two  lines  of  exempt 
vehicles.  The  company  stated  that  if 
NHTSA  viewed  a  direct  importer  as  a 
manufacturer,  the  agency  should  apply 
the  same  restrictions  to  a  direct  imporler 
as  it  applied  to  an  original  manufacturer. 
BMW  alluded  to  section  605  of  Title  VI 
in  support  of  its  position. 


The  agencv'  disagrees  First.  NH  I  b,\ 
recognizes  in  the  preamble  to  the 
interim  final  rule  and  in  this  document 
that  an  exemption  may  only  be  sought 
by  a  manufacturer  capable  of  installing 
an  antitheft  device  on  all  cars  in  the 
exempted  line.  Direct  importers  r.annol 
install  standard  equipment  and  are  not 
likely  to  be  able  to  persuade  an  or.gmal 
manufacturer  to  install  such  equipment 
on  vehicles  which  the  direct  importer 
seeks  to  sell  in  this  country.  Second, 
section  605  does  not  prohibit  any  seller. 
including  any  direct  importer,  from 
marketing  vehicles  from  more  than  two 
exempt  lines  at  a  time.  The  restriction  is 
that  not  more  than  two  mode!  lines  per 
manufacturer  may  be  exempted  for  a 
given  model  year. 

Confidential  Information 

NHTSA  requested  comment  on 
whether,  under  49  CFR  Part  512.  the 
agency  properly  may  afford  confidential 
treatment  to  all  data  a  manufacturer 
might  submit  in  connection  with  an 
exemption  petition  More  specifically. 
.NHTS,'^  asked  whether  there  ma\  l>e  a 
class  of  "drawings  and  other 
information  "  that  a  manufacturer  would 
have  to  submit  in  support  of  its  antitheft 
petition,  and  that  may  be  sensitive 
information  without  being  protectable 
under  Appendix  B.  Comments  were 
received  from  five  manufacturers,  i.e., 
Austin  Rover  Chrv'sler,  Ford,  CM,  and 
Toyota.  Three  of  these,  i.e..  Austin 
Rover,  Chrysler,  and  Toyota,  suggested 
that  until  the  manufacturer  introduces 
the  exempt  car  line  to  the  public. 
NHTSA  should  treat  as  confidential  all 
data  submitted  in  support  of  an  antitheft 
exemption  request. 

Ford  suggested  that  if  the  agency  is 
concerned  whether  it  might  be 
compelled  to  disclose  some  exemption 
data  to  potential  vehicle  thieves, 
NHTSA  could  expand  §  512.5, 
Substantive  standards  for  affording 
confidential  treatment,  "to  embrace  the 
broader  definition  of  confidentiality  set 
forth  in  recent  judicial  opinions. " 
Specifically,  the  company  suggested 
amending  §  512.5  by  stating  that  .NHTS.'\ 
would  withhold  information  as 
confidential  if  disclosing  the  information 
might  harm  a  specific  governmental  or 
private  interest  Congress  sought  to 
protect  under  the  Freedom  of 
Information  Act,  5  US.C.  552(b)(4).  and 
if  the  information  met  other  criteria  set 
out  in  §  512.4. 

CM  expressed  concern  that  neither 
NITTSA's  confidentiality  rules,  nor  the 
FOIA  provision  cited  above,  would 
justify  the  agency's  withholding  the  kind 
of  information  most  valuable  to  an  auto 
thief. 
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The  agency  has  c(ynsidered  these 
comments  with  substantial  care  because 
theft  deterrence  and  reduction  is  at  the 
heart  of  the  antitheft  standard,  and 
because  NHTSA  wishes  to  avoid  any 
practice  that  will  encourage  or  assist  a 
potential  thief.  With  respect  to  Ford's 
suggested  amendment  to  §  512.5.  the 
agency  notes  that  Part  512  is  primarily  a 
procedural  mechanism  for  protectmg 
information  under  section  552(b)(4)  of 
the  Freedom  of  Information  Act.  The 
agency  is  aware  of  the  breadth  of 
judicial  opinions  articulating  what  kinds 
of  material  a  Federal  agency  may 
withhold  under  Exemption  (b](4).  In 
particular,  the  agency  is  aware  of  the 
case  law  stating  that  Federal  agencies 
may  withhold  information  under 
Exemption  {b)(4)  in  order  to  protect  a 
governmental  interest.  NHTSA  plans  to 
examine  §  512.5  and  consider  the  need 
to  make  appropriate  changes  in  a 
separate  rulemaking. 

Regarding  GM's  concern,  the  agency 
observes  that  many  manufacturers  who 
submitted  information  in  connection 
with  model  year  1987  petitions  for 
exemption  requested  confidential 
treatment  for  that  information.  The 
agency  is  withholding  much  of  this 
information,  having  determined  that 
disclosing  it  would  result  in  commercial 
harm  to  the  manufacturer.  Further, 
before  product  introduction,  the  agency 
may  withhold  all  exemption  data  from' 
disclosure  as  "future  model  specific 
product  plans"  under  49  CFR  Part  512. 
Appendix  B. 

When  a  manufacturer  introduces  a 
product  subject  to  an  antitheft 
exemption.  NHTSA  anticipates  that  the 
manufacturer  itself  will  eventually 
disclose  general  information  about  the 
system  in  brochures  and  in  the  owner's 
manual.  Other  information  concerning 
the  device  may  become  available 
through  reverse  engineering  or  studying 
a  standard  equipment  antitheft  devi"ce. 
The  agency  believes  that  it  cannot 
withhold  any  information  that  becomes 
publicly  available  by  any  legitimate 
method  when  the  manufacturer 
introduces  its  product, 

If  .\HTSA  has  more  detailed 
information  such  as  wiring  diagrams  or 
blueprints,  the  agency  can  withhold 
these  data  under  Appendix  B  provided 
that  the  manufacturer  properly  asserts  a 
claim  for  confidential  treatment.  On  the 
other  hand,  even  data  like  a  detailed 
diagram  cannot  be  withheld  once  the 
diagram  becomes  publicly  available 
because  the  manufacturer  includes  it  in 
a  service  manual,  or  because  the 
diagram  otherwise  is  legitimately 
disclosed. 

In  letters  to  the  agency  concerning 
their  petitions  for  exemption  for  model 


year  1988.  several  manufacturers  raised 
concerns  about  the  agency's  timing  in 
releasing  the  namepiate  of  a  carline  to 
be  introduced  in  that  model  year.  The 
manufacturers  urged  that  NHTSA 
release  the  nameplates  when  the 
manufacturer  introduced  the  exempt 
model  rather  than  at  the  time  the  agency 
granted  an  exemption  petition.  The 
agency  believes  that  these  concerns 
have  merit,  but  believes  further  that 
they  must  be  balanced  against  the  need 
of  law  enforcement  agencies  to  know 
which  carlines  will  be  required  to  be 
marked  under  the  theft  prevention 
standard.  If  a  manufacturer  can  show 
that  it  has  not  released  a  new  model's 
namepiate  ei(ht:r  to  dealers  or  to  any 
other  portion  of  the  public,  NHTSA  will 
treat  the  namepiate  as  confidential  until 
the  June  1  immediately  preceding  the 
model  year  in  which  the  model  will  be 
introduced.  Then.  NHTSA  will  release 
the  namepiate  to  inform  law 
enforcement  agencies  of  those  models 
that  must  be  marked  under  the  theft 
prevention  standard. 

Standardized  Tests 

In  the  preamble  to  the  interim  final 
rule.  NHTSA  discussed  a  proposal  to 
require  that  a  manufacturer  give  his 
reasons  for  believing  in  the  theft 
reduction  and  deterrence  capabilities  of 
his  system.  The  manufacturer  must 
support  his  petition  by  discussing  any 
information  which  underlies  his  belief 
that  the  antitheft  device  will  be  effective 
in  reducing  and  deterring  vehicle  theft. 
That  information  may  include  theft  data, 
demonstrations,  and  test  results. 

After  stating  that  test  information 
would  be  useful  in  helping  the  agency  to 
make  an  exemption  decision,  the  agency 
asked  for  comment  on  the  feasibility  of 
developing  a  standardized  test  or  test 
subject  to  evaluate  the  efficacy  of 
antitheft  systems,  and  whether 
information  based  on  nonstandardized 
tests  would  be  of  value  in  exemption 
deliberations. 

The  five  manufacturers  who 
responded,  i.e.,  AMC/Renault.  Chrysler. 
Ford,  Toyota,  and  VWoA,  all  essentially 
argued  that  developing  and  applying  a 
standardized  test  for  the  efficacy  of 
antitheft  devices  is  not  feasible.  Each  of 
these  manufacturers  argued  that  there 
are  a  number  of  variables  involved  in 
car  theft,  e.g.,  the  theft's  skill  and  the 
sophistication  of  tools.  Consequently,  a 
test  evaluating  a  given  device  probably 
will  be  reliable  only  for  the  device 
tested,  and  under  the  specific  test 
circumstances.  Chrysler  commented 
further  that  standardizing  tests  might 
inhibit  a  manufacturer's  developing 
independent  antitheft  systems  and  tests 
to  evaluate  those  systems.  That  kind  of 


a  result.  Chrysler  stated,  is  inconsistent 
with  NHTSA's  assertion  in  the  preamble 
to  the  interim  final  rule  that  the  agency 
does  not  intend  to  specify  a  particular 
design. 

With  respect  to  the  question  of 
whether  nonstandardized  test  data 
would  be  valuable  in  helping  the  agency 
reach  an  exemption  decision,  none  of 
the  commenters  specifically  addressed 
the  point.  Ford  stated  that  the  agency 
might  find  evaluating  components  more 
useful  than  a  standardized  test  in 
determining  the  reduction  and 
deterrence  properties  of  an  antitheft 
device.  VWoA  believed  that  comparing 
data  for  exempt  devices  with  data  for 
devices  subject  to  a  new  petition 
"should  be  sufficient  to  determined 
effectiveness."  VWoA  also  suggested 
that  "the  requirement  to  submit  data 
from  a  test  subject  should  be  made 
optional  and  not  mandatory  as  the 
preamble  suggests." 

On  the  matter  of  developing  a 
standardized  test  or  test  subject  for 
evaluating  antitheft  devices,  NHTSA 
concludes  that  developing  a  test  or  test 
subject  is  not  now  feasible  because,  as 
the  commenters  assert,  it  may  not  be 
possible  now  to  develop  a  test  protocol 
that  will  produce  valid  and  reliable 
results.  However,  this  conclusion  does 
not  relieve  the  petitioner  of  its 
responsibility  to  demonstrate  the 
relevant  properties  of  his  system  under 
Parts  541  and  543. 

NHTSA  notes  that  it  did  not  intend  to 
require  a  petitioner  to  submit  raw  test 
data  on  the  efficacy  of  a  device  in 
connection  with  an  exemption  petition. 
Rather,  what  .\HTSA  contemplated  was 
that  a  manufacturer  would  submit  a 
discussion  showing  how  that  test  data 
objectively  supported  his  belief  in  the 
deterrence  and  reduction  properties  of 
his  system. 


Diagrams 

Ford  and  CM  questioned  NHTSA's 
use  of  the  term  "diagram"  in 
§  543.6(a)(1)  of  the  interim  final  rule. 
Ford  inquired  about  the  level  of  detail 
that  would  be  required  in  a  diagram.  CM 
expressed  particular  concern  about  "the 
level  of  detail"  that  a  manufacturer  must 
submit  when  it  seeks  an  exemption  "for 
a  new  theft  deterrent  system{s)."  The 
company  stated  that  service  manuals 
and  other  general  information  may  not 
be  available  for  a  new  system  when  a 
manufacturer  petitions  for  an 
exemption.  What  GM  fears  apparently 
is  the  following  situation:  in  lieu  of  such 
general  information,  a  manufacturer 
submits  sensitive  imformation  on  its 
system,  a  thief  requests  that  information 
under  FOIA.  and  because  of  the 
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limitations  seen  by  GM  in  49  CFR  Part 
512,  NHTSA  releases  the  sensitive 
information.  (As  discussed  in  the  section 
of  this  preamble  on  "Confidentiality," 
the  agency's  opinion  is  that  under 
Appendix  B,  it  can  withhold  data 
submitted  in  connection  with  an 
exemption  petition.) 

NUTSA's  experience  with  exemption 
petitions  for  model  year  1987  leads  the 
agency  to  conclude  that  it  does  not  need 
detailed  component  design 
specifications  to  make  a  finding  on  the 
capabilities  of  an  antitheft  system.  On 
the  other  hand,  the  agency  needs  a 
diagram  showing  where  the  system 
components  are,  as  well  as  information 
on  what  the  manufacturer  expects  these 
components  to  do.  The  agency 
underscores  its  intent  in  proposed 
§  54,3.6  to  require  a  petitioner  to  submit 
material  naming  each  system 
component,  and  diagraming  the  location 
of  those  components  within  the  vehicle. 
Therefore,  to  clarify  its  intent,  the 
agency  has  revised  §  543.6  to  require 
petitioners  to  name  each  antitheft 
system  component,  and  submit  a 
diagram  showing  the  location  of  those 
components  within  the  vehicle.  The 
agency  retains  the  requirement  that  a 
petitioner,  submit  a  narrative  describing 
it  antitheft  system  relative  to  types  of 
functions  mentioned  in  §  543.6. 

Antitheft  Device  Attributes 

GM  and  the  National  Automobile 
Theft  Bureau  (NATB)  commented  on 
NUTSA's  discussion  of  certain  antitheft 
device  attributes  that  agency  experience 
shows  notably  contribute  to  an  antitheft 
system's  effectiveness.  These  attributes 
are  automatic  activation  of  the  antitheft 
device;  an  audible  or  visual  signal  that 
is  tied  to  the  hood,  door,  and  trunk  and 
draws  attention  to  vehicle  tampering: 
and  a  disabling  mechanism  designed  to 
prevent  a  thief  from  moving  a  vehicle 
under  its  own  power  without  a  key. 

GM  stated  that  two  attributes,  i.e., 
automatic  system  activation  and 
disabling  mechanisms,  "are  truly 
important  attributes."  On  the  other 
hand,  the  manufacturer  believed  that 
NHTSA  placed  "undue  emphasis  on 
*  *  *  the  need  for  an  alarm  system  and 
control  of  underhood  access."  GM 
stated  that  it  was  unaware  of  evidence 
demonstrating  whether  an  alarm  and 
hood  access  control  made  an  antitheft 
system  more  effective. 

In  the  preamble  to  the  interim  final 
rule,  NHTSA  discussed  design  features 
mentioned  in  GMs  comment,  and 
explained  that  most  manufacturers 
incorporate  such  features  in  an  antitheft 
device.  However,  §  543.6(a)  does  not 
require  a  specific  design  for  any 
antitheft  device.  Instead,  the  section 


lists  five  functions  that  most  system 
designs  address,  and  requires 
petitioners  to  discuss  any  design  feature 
that  would  facilitate  those  functions.  A 
pettioner  should  discuss  any  feature  of 
its  system  that  forms  the  basis  for  his 
belief  in  the  theft  reduction  and 
deterrent  properties  of  the  system. 

NATB  noted  that  among  the  attributes 
the  agency  should  consider  in  evaluating 
how  well  a  system  will  perform  its 
function  is  whether  the  system  inhibits 
moving  the  vehicle  by  towing  or 
pushing.  The  Bureau  asserted  that  these 
methods  are  among  those  commonly 
used  to  steal  automobiles,  and  suggested 
that  NHTSA  add  language  to  proposed 
§  543.6(a)(2)  ((a|(3)  in  the  final  rule) 
specifically  requiring  a  petitioner  to 
describe  system  attnbutes  that  would 
deter  these  methods  of  vehicle  theft. 

The  agency's  consideration  of  an 
antitheft  system  is  not  limited  to  those 
elements  expressly  set  out  in  paragraph 
(aJO).  and  NHTS.^  does  not  believe  the 
industry  perceives  the  language  so 
narrowly.  Evidence  of  this  is  provided 
by  the  fact  that  the  agency  already  has 
granted  a  BMW  exemption  petition  for 
an  antitheft  system  that  included  a 
description  of  motion  sensors  to  inhibit 
theft  by  towing  or  pushing.  (51  ¥R 
36333.)  The  agency  declines  to 
incorporate  NATB's  suggestion  because 
the  language  in  §  ,543.6(a)(31  does  not 
restrict  NHTSA  in  its  consideration  of 
antitheft  system  design  elements,  and 
already  requires  the  manufacturer  to 
describe  all  of  the  means  and  processes 
by  which  a  theft  device  is  activated  and 
functions.  If  new  information  and 
technology  indicate  that  it  is  appropriate 
to  expand  this  list  to  expressly  require 
discussion  of  specific  design  elements, 
the  agency  will  consider  revising  this  list 
as  N.ATB  suggests. 

Device  Effectiveness 

Section  605  of  Title  VI  requires  that  a 
petition  include  "the  reasons  for  the 
manufacturer's  conclusion  that  such 
device  will  be  effective  in  reducing  and 
deterring  theft  of  motor  vehicles."  In  the 
first  clause  of  proposed  §  543.6(cl,  the 
agency  proposed  that  a  petition  include 
the  "reasons  for  the  manufacturer's 
belief  that  the  antitheft  device  will 
reduce  and  deter  theft  of  passenger 
motor  vehicles."  Ford  commented  that 
NHTSA  should  make  the  language  in  the 
regulation  conform  to  that  in  the  statute. 
The  company  believed  that  the  statutory 
language  "suggests  an  element  of 
cooperation  between  the  antitheft 
device  and  other  vehicle  systems  to 
reduce  and  deter  theft,"  while  parallel 
language  in  the  regulation  does  not.  Ford 
did  not  say  specifically  how  its  language 
showed  a  greater  "element  of 


cooperation"  than  the  language  NHTS.^ 
proposed. 

NATB  also  suggested  that  the  agency 
rephrase  language  in  the  first  clause  of 
proposed  §  543.6(b)  to  avoid 
"confus(ing)  the  criterion  with  the  class 
of  motor  vehicles  which  may  be 
exempted  (from  the  antitheft 
standards). "  Therefore,  the  Bureau 
suggested,  the  agency  should  change  the 
words  ""theft  of  passenger  motor 
vehicles"  to  "'motor  vehicle  theft."  (For 
this  same  reason,  the  Bureau  also 
suggested  we  add  the  words  '"motor 
vehicle  theft"  to  the  second  sentence  in 
proposed  §  543.7(b),  and  to  change  the 
term  "passenger  motor  vehicle  theft"  to 
"motor  vehicle  theft"  in  proposed 
§  543.9(0  (1)  and  (2).) 

NHTSA  never  intended  §  543.6(b)  or 
any  Part  543  provision  impose  any 
requirement  inconsistent  with  the  Cost 
Savings  Act,  nor  does  the  agency 
believe  that  the  language  in  the  interim 
final  rule  had  that  effect.  However,  the 
agency  has  no  objection  to  bringing  the 
language  in  the  regulation  closer  to  that 
in  the  statute,  and  has  amended 
§  543.6(b)  and  other  provisions 
referenced  above,  to  conform  more 
nearly  to  the  statutory  language. 

Ford  also  suggested  that  the  agency 
modify  the  second  clause  of  proposed 
§  543.6(b).  In  the  interim  final  rule,  that 
clause  read;  "including  any  data, 
including  theft  data  and  results  of 
demonstrations  and  tests,  which  show 
that  the  antitheft  device  will  be  effective 
in  reducing  and  deterring  motor  vehicle 
theft."  Ford  suggested  that  it  is 
confusing  to  use  the  word  "including" 
twice  in  such  ciase  proximity,  and  asked 
that  the  agency  delete  the  second 
'"including,"  and  substitute  "such  as." 
The  company  further  suggested  that  the 
agency  insert  "which  are  reasonably 
available  to  the  manufacturer  and," 
after  "demonstrations  and  tests."  This 
change  would  eliminate  any  suggestion 
that  NHTSA  arbitrarily  would  "require 
manufacturers  to  produce  data  which 
are  not  reasonably  available  to  them." 
Finally,  Ford  suggested  NHTSA  insert 
the  words  "tend  to"  between  "which 
show,"  because  those  words  would 
show  that  a  manufacturer  may  produce 
evidence  beyond  that  described  in 
proposed  §  543.6(bl  in  demonstrating  the 
deterrence  and  reduction  properties  of 
an  antitheft  system. 

The  agency  has  a  number  of 
responses.  First.  NFTTSA  substantially 
redrafted  proposed  §  543.6(b)  to  state 
simply  what  data  the  agency  expects  a 
petitioner  to  discuss  in  supporting  the 
reduction  and  deterrence  properties  of 
its  system.  In  the  redraft,  the  second 
clause  reads  '"including  any  theft  data 
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and  other  data  that  are  available  to  the 
petitioner  and  form  a  basis  for  that 
belief."  This  redrafted  clause  reflects 
each  of  Ford's  concerns.  The  word 
"including"  appears  once. 

On  the  matter  of  requiring  a 
manufacturer  to  submit  only 
"reasonably  available"  data,  the  agency 
repeats  its  statement  in  the  preamble  to 
the  interim  final  rule  of  N'HTSA's 
awareness  that  there  may  be  no 
"empirical  data  bearing  directly  on  the 
effectiveness  of  the  antitheft  devices" 
that  are  the  subjects  of  these  early 
petitions.  On  the  other  hand,  to  the 
extent  that  such  data  are  available,  the 
agency  wants  to  encourage  full  use  of 
this  material  to  support  a  manufacturer's 
assertion  that  his  device  deters  and 
reduces  theft.  However,  the  agency 
would  not  require  a  manufacturer  to 
produce  unavailable  data,  or  to  assume 
an  undue  burden  in  getting  data.  For 
that  reason,  the  agency  includes  the 
word  "available"  in  its  redraft  of 
proposed  §  543.6(b). 

In  the  redrafted  §  543.6fb),  NHTSA 
permits  a  petitioner  to  include  a 
discussion  of  any  data  that  form  the 
basis  of  petitioner's  belief  in  the 
deterrence  and  reduction  properties  of 
an  antitheft  system.  While  NHTSA 
chose  against  using  the  words  "tend  to" 
as  Ford  suggested,  the  agency  finds  the 
new  language  responsive  to  Ford's 
concern  that  a  petitioner  have  the 
freedom  to  include  data  beyond  that  set 
out  in  proposed  §  543.6(b)  to  support 
petitioners  belief  in  the  properties  of  its 
system. 

Toyota  commented  that  NHTSA 
should  not  require  the  submission  of 
statistical  data  because  motor  vehicle 
manufacturers  do  not  have  access  to 
such  data  on  their  own.  The  company 
asserts  that  manufacturers  must  get 
theft  data  either  from  the  insurance 
industry,  from  groups  like  the  Highway 
Loss  Data  Institute,  and  from  the 
Federal  Bureau  of  Investigation.  Toyota 
concludes  that  NHTSA  will  obtain 
statistical  information  from  the  FBI 
when  the  agency  reviews  and  exemption 
petition,  and  therefore,  that  requiring  a 
manufacturer  to  submit  this  data  is 
redundant. 

The  agency  has  used  the  FBI's 
National  Crime  Information  Center 
(NCIC)  data  base  to  make  some  high- 
theft  designations,  and  probably  will 
continue  to  use  that  data  in  assessing 
whether  the  entire  antitheft  program 
reduces  and  deters  motor  vehicle  theft. 
However,  NHTSA  is  uncertain  why  the 
manufacturer  believes  the  agency  will 
consult  the  FBI  in  the  regular  course  of 
reviewing  an  exemption  petition.  In  any 
event,  the  agency  emphasizes  that  it  is 
the  manufacturer's  burden  to  persuade 


NHTSA  of  the  efficacy  dl  an  antitheft 
device  relative  to  the  criteria  set  out  in 
the  Cost  Savings  Act.  This  is  a  burden  a 
petitioning  manufacturer  voluntarily 
assumes.  NHTSA  questions  how  a 
manufacturer  caii.make  any  creditable 
showing  of  the  deterrent  properties  of  its 
device  if  the  manufacturer  fails  to 
collect  any  available  data  comparing  the 
theft  rate  for  its  line  with  the  same  or 
similar  lines  not  equipped  with  an 
antitheft  system. 

Again,  NHTSA  appreciates  that 
initially,  there  will  not  be  a  great  deal  of 
data  given  the  newness  of  both  the 
parts-marking  and  exemption  programs. 
However,  the  agency  finds  it  a 
reasonable  requirement  that  a  petitioner 
for  an  exemption  discuss  and  such 
available  data  as  a  manufacturer  may 
acquire. 

With  respect  to  proposed  §  543.6(c), 
Ford  suggested  that  the  agency  change 
language  in  the  first  clause  from  "will  be 
as  effective"  to  "is  likely  to  be  as 
effective."  The  agency  agrees  that  this 
change  will  reflect  the  determination  the 
statute  requires  NHTSA  to  make  in 
comparing  the  efficacy  of  parts-marking 
and  antitheft  devices,  and  so  changes 
the  language  in  the  final  rule.  At  Ford's 
suggestion,  and  for  the  same  reason,  the 
agency  also  amends  the  phrase  "which 
are  not  equipped  with  the  device"  to 
read  "which  have  parts  marked  in 
compliance  with  (49  CFR)  Part  541." 
Because  section  605  requires  only  that 
vehicles  equipped  with  an  antitheft 
device  be  likely  to  be  as  effective  as 
vehicles  marked  in  compliance  with  Part 
541.  the  agency  is  revising  §  543.6(c)  to 
provide  for  the  submission  of  data 
showing  the  device-equipped  vehicles  to 
have  a  theft  rate  less  than  or  equal  to 
that  of  marked  vehicles. 

Filing  and  Processing  Petitions 

Section  605  of  Title  VI  has  two 
Statutory  deadlines.  The  first  requires  a 
manufacturer  to  file  an  exemption 
petition  not  later  than  eight  months 
before  commencing  production  for  the 
first  model  year  covered  by  the  petition. 
The  second  statutory  deadline  gives 
NHTSA  120  days  after  the  date  on 
which  the  petition  is  filed  to  determine 
whether  to  grant  it.  As  the  agency 
explained  in  the  interim  final  rule  for 
model  year  1987  (51  FR  at  709), 
NHTSA's  administrative  practice  is  to 
consider  the  date  on  which  it  receives  a 
manufacturer's  complete  petition  as  the 
filing  date.  Section  543.7(a)  of  the 
interim  final  rule  reflects  this  position. 

Ford  commented  that  the  agency 
should  amend  proposed  |  543.7  to  state 
that  irrespective  of  whether  it  is 
complete,  a  petition  is  filed  on  the  date 
NHTSA  receives  it.  and  therefore  that 


the  120  day  statutory  limit  for  deciding 
the  petition  starts  on  the  date  of  receipt. 
The  company  argued  that  to  follow  the 
practice  NHTSA  set  out  in  proposed 
§  543.7(a)  is  to  deny  the  manufacturer's 
submission  "the  status  of  a  'petition'." 
This  result,  Ford  asserted,  would  be 
"unduly  harsh,"  because  if  the  agency 
were  to  declare  a  submission  incomplete 
within  the  eight  months  before  a  car 
line's  scheduled  production,  the 
manufacturer  would  lose  the  possibility 
of  exemption  for  an  entire  model  year. 

The  company  argued  further  that  filing 
a  petition  for  exemption  is  analogous  to 
a  situation  the  U.S.  Court  of  Appeals  for 
the  Third  Circuit  faced  in  Dunn  v. 
United  States.  775  F.2d  99  (1985).  In 
Dunn,  the  Third  Circuit  reversed  a 
district  court  ruling  dismissing  a  petition 
for  award  of  counsel  fees  in  a  class 
action  for  lack  of  subject  matter 
jurisdiction.  The  statute  under  which  the 
class  petitioned  for  attorney's  fees 
required,  among  other  things,  that  the 
party  apply  for  fees  "within  thirty  days 
of  final  judgment  in  an  action,"  and 
submit  its  attorney's  itemized  fee 
statement.  The  parties  filed  the  petition 
before  the  30-day  deadline,  but  supplied 
the  itemized  fee  statement  after  that 
deadline. 

The  court  of  appeals  first  stated  that  it 
must  read  the  time  bar  in  context  with 
other  language  in  the  provision  to 
determine  what  Congress  intended  to 
accomplish.  The  court  found  that 
requiring  a  party  to  file  within  a  certain 
time  serves  to  inform  parties  whether 
they  can  rely  on  the  finality  of  an  action. 
Once  a  claim  is  timely  filed,  the 
pleading  requirements  serve  to  "(flesh) 
out  the  details."  As  the  adverse  party, 
the  government  experiences  no 
prejudice  if  these  details  come  after  the 
claim  is  filed,  and  the  court  has  no 
interest  in  promptly  receiving  details 
because  it  will  refrain  from  acting  until 
the  government  responds.  On  the  other 
hand,  there  is  a  strong  interest  in 
permitting  "some  degree  of  flexibility" 
in  pleading  because  preparing  these 
documents  requires  great  care,  and 
because  the  issue  of  fee  awards 
frequently  is  hotly  contested.  The  court 
concluded  that  a  failure  to  file  a 
complete  pleading  within  30  days  could 
not  be  a  jurisdictional  bar. 

NHTSA  takes  issue  with  Ford's 
assertion  that  the  facts  in  Dunn  are 
analogous  to  the  facts  the  agency  and  a 
manufacturer  face  in  an  administrative 
proceeding  to  grant  an  exemption.  An 
exemption  petition  is  more  than  a 
document  that  serves  to  give  the  agency 
notice  of  a  manufacturer's  resolve  to 
request  an  exemption.  The  petition  is 
itself  supposed  to  contain  the  detailed 
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matter  that  should  objectively  support 
the  manufacturer's  technical  conclusions 
about  the  theft  reduction  and  deterrence 
capabilities  of  its  device.  Much  of  the 
information  that  may  provide 
substantial  evidence  for  granting  a 
petition  is  uniquely  within  the 
manufacturers  competence  to  supply. 
and  without  that  information,  the  agency 
can  not  exercise  its  responsibility. 
Further,  unlike  an  adjudicatory 
proceeding  resolving  claims  among 
competing  parties,  the  time  within  which 
the  agency  must  act  is  not  open-ended. 

If  the  agency  were  to  accept  Ford's 
argument,  conceivably  a  manufacturer 
could  give  the  barest  notice  that  it  was 
requesting  an  exemption,  and  then  late 
in  the  120-day  period  give  .NHTSA  the 
necessary  technical  documentation  to 
support  the  efficacy  of  the  device.  The 
agency  then  would  have  insufficient 
time  to  act.  The  agency  does  not 
interpret  section  605  of  the  Cost  Savings 
Act  as  contemplating  this  result. 

On  the  other  hand,  the  agency 
believes  that  having  two  statutory 
deadlines  impacts  upon  processing 
exemption  petitions  in  ways  that  neither 
the  agency,  nor  most  of  the  commenters 
gave  particular  attention  in  the  January 
1986  rulemaking  proceedings.  Having  a 
clearer  standard  of  whether  an 
incomplete  submission  is  a  "petition,"  or 
whether  an  incomplete  petition  is  a 
"filed"  petition  would  facilitate 
processing  exemption  requests. 
Therefore,  the  agency  will  propose 
amendments  to  Part  543  that  will  focus 
specifically  on  what  it  means  to  "file"  a 
"petition."  In  the  meantime,  the 
procedures  set  out  in  the  final  rule 
published  today  are  in  effect. 

On  the  subject  of  the  120-day  period 
for  NHTSA  to  make  its  determination. 
VWoA  commented  that  the  agency 
should  respond  within  60  days  of  the 
filing  date.  The  company  remarked  that 
while  its  petition  is  pending,  a 
manufacturer  will  not  know  whether  he 
can  install  an  exempt  device,  or  must 
comply  with  the  parts-marking  standard. 
If  the  manufacturer  had  to  do  the  latter, 
he  would  need  at  least  three  months 
before  production  to  process  and  set  up 
assemblv  line  stations. 

.NHTSA  notes  that  after  full 
consideration  of  the  subject  matter. 
Congress  selected  120  days  as  the 
period  for  agency  response.  Although 
the  agency  does  not  expect  to  use  the 
full  amount  of  time  aUowed  to  process 
each  petition,  it  has  been  necessary  to 
use  most  of  it  in  the  early  phase  of 
implementing  the  exemption  provisions. 
The  agency  anticipates  that  the 
processing  time  will  decrease  as  the 
experience  of  the  manufacturers  and  the 
agency  increases.  Further, 


manufacturers  can  ensure  that  final 
action  is  taken  on  their  petitions  three  or 
more  months  in  ad\ance  of  a  model  year 
by  submitting  the  petitions  early  enough 
so  that  the  120-day  period  is  completed 
by  that  time. 

One  commenter  objected  to  a 
manufacturer's  having  to  file  a  petition 
eight  months  before  beginning 
production.  Because  the  8-month 
requirement  is  statutory,  the  agency 
cannot  consider  changing  it. 

Finally.  Ford  commented  that  the 
agency  should  amend  proposed 
§  543.7(dl  (paragraph  543. 7(e]  in  the  final 
rule)  to  stdte  that  an  exemption  becomes 
effective  on  the  date  of  issuance  instead 
of  the  date  on  which  the  agency 
publishes  notice  of  the  exemption  in  the 
Federal  Register.  Ford  argued  that 
occasionally,  there  may  be  a  substantial 
delay  between  issuing  and  publishing  a 
document,  and  that  the  date  of  issuance 
would  be  the  better  reference  date.  The 
company  stated  that  keying  the 
reference  date  to  issuance  (which  is 
earlier  than  publication)  helps  a 
manufacturer  with  product  planning, 
and  does  not  prejudice  the  agency  or  the 
public  because  NHTSA's  deliberations 
are  complete  when  it  issues  an 
exemption,  and  because  the  statute 
requires  exemption  decisions  to  be 
made  not  later  than  four  months  before 
the  production  run  of  an  exempt  car  line. 

The  agency  notes  that  the  usual  delay 
between  issuing  a  document  and 
publishing  it  in  the  Federal  Register  is 
three  working  days.  However,  having 
considered  Ford's  comment  and  the 
language  set  out  in  the  proposed  rule 
keying  the  effective  date  of  an 
exemption  to  Federal  Register 
publication,  the  agency  agrees  that 
publication  is  not  the  appropriate 
reference  for  an  exemption's  effective 
date.  The  agency  has  addressed  this 
concern  by  amending  the  final  rale  to 
key  the  effective  date  either  to  issuance 
or  to  the  date  stated  in  the  notice  of 
exemption. 

Terminating  or  Modifying  an  Exemption 

Once  NHTSA  grants  and  exemption 
for  a  vehicle  line,  that  exemption 
remains  in  effect  unless  the  agency 
grants  a  petition  to  modify  or  terminates 
the  exemption,  or  until  the  manufacturer 
stops  manufacturing  the  exempted 
vehicle  line.  Under  §  543.9.  NHTSA  may 
initiate  a  proceeding  to  terminate  or 
modify  and  exemption  granted  under 
Part  543  either  on  the  agency's  motion, 
or  in  response  to  the  petition  of  an 
interested  person.  The  rules  provide  a 
manufacturer  with  an  opportunity  to 
present  his  views  once  a  proceeding 
concerning  him  has  been  commenced. 
Ford  commented  that  the  agency  should 


expand  a  manufacturer's  procedural 
rights  under  proposed  §  543.9.  The 
company  suggested  that  NHTSA  provide 
a  manufacturer  with  a  copy  of  any 
petition  to  terminate  or  modify  his 
exemption,  a  written  statement  of  the 
agency's  reasons  for  initiating  a 
proceeding,  and  an  opportunity  to 
present  orally  its  position  during  a 
meeting  with  the  agency. 

With  respect  to  Ford's  first  two 
suggestions,  the  agency  notes  that  its 
intention  was  to  provide  these 
procedural  opportunities,  even  though  it 
did  not  explicitly  state  them.  The  agency 
has  addressed  these  matters  expressly 
in  the  final  rule.  On  the  other  hand,  a 
decision  whether  to  terminate  or  modify 
an  exemption  will  depend  on  data 
showing  the  theft  rate  for  the  vehicle 
line  in  question  before  and  after 
installing  an  antitheft  device,  and  on 
other  technical  data  regarding 
effectiveness.  The  agency  thinks  that 
data  will  be  persuasive  in  these 
proceedings,  and  that,  because  of  its 
technical  nature,  the  data  will  be  most 
effectively  discussed  in  written 
submissions.  Therefore.  NHTSA 
declines  to  provide  in  §  543.9  for  an 
opportunity  to  make  an  oral  submission 
to  the  agency. 

Proposed  \  543.9(f)  states  that  NHTSA 
will  publish  a  notice  in  the  Federal 
Register  if  the  agency  terminates  or 
modifies  an  exemption.  If  NTfTS.A 
terminates  an  exemption,  section  605  of 
the  Cost  Savings  Act  states  that  the 
termination  is  not  effective  until  six 
months  after  the  manufacturer  receives 
a  written  termination  notice.  Ford 
suggests  the  agency  include  an  express 
statement  that  it  will  notify  a 
manufacturer  in  writing  of  any  decision 
either  to  modify  or  terminate  an 
exemption.  The  agency  believes  that  this 
suggestion  has  merit.  Therefore,  the 
introductory  language  of  §  543.9(f)  has 
been  amended  to  incorporate  it. 
Similarly,  NHTSA  amends 
§  543.9(g)(l)(ii)  to  state  expressly  that  a 
decision  to  terminate  an  exemption  is 
effective  no  earlier  than  six  months  after 
the  manufacturer  receives  written 
notice.  This  is  a  statutory  condition,  but 
the  agency  has  no  objection  to 
incorporating  it  into  the  regulations. 

AMC/Renault  objected  to  the 
provision  under  which  NHTSA  could 
terminate  an  exemption.  The  agency 
declines  to  change  this  provision. 
Section  605  provides  for  termination, 
reflecting  a  legislative  determination  not 
to  continue  sanction  of  an  antitheft 
device  that  proves  to  be  less  effective 
than  parts-marking  in  reducing  and 
deterring  vehicle  theft  for  a  high  (heft 
line. 
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The  company  further  commented  that 
when  NHTSA  wholly  grants  an 
exemption  and  later  terminates  it,  there 
will  exist  a  supply  of  unmarked 
replacement  parts  that  but  for  the 
exemption,  would  have  been  subject  to 
the  parts-marking  standard.  These 
unmarked  parts  will  remain  in 
commerce,  and  later  manufactured 
replacement  parts  will  be  marked. 
AMC/Renault  asserts  that  such  a 
circumstance  will  comipromise  "the 
enforceability  of  the  system."  The 
company  asks  the  agency  to  limit 
termination  to  instances  where  an 
exemption  rests  on  incorrect  or 
misrepresented  data.  NADA  also 
expressed  a  concern  about  parts- 
marking  in  the  wake  of  terminating  an 
exemption,  and  suggested  that  NHTSA 
require  parts-marking  for  all  high  theft 
vehicle  replacement  parts. 

The  agency  is  sympathetic  to  the 
commenfers'  concerns  that  if  NHTSA 
were  to  terminate  an  exemption,  there 
would  be  a  residual  supply  of  unmarked 
parts,  That  supply  could  enable  a 
suspected  thief  to  argue  that  the  part  in 
question  came  either  from  a  pre- 
Itrmination  vehicle  or  replacement  parts 
inventory. 

Nevertheless,  NHTSA  cannot 
accommodate  these  concerns.  First, 
section  602(d)(2)(A)  of  Title  VI  states 
th.il  the  vehicle  theft  prevention 
standard  can  not  require  "identification 
of  any  part  which  is  not  designed  as  a 
replacement  for  a  major  part  required  to 
be  identified  under  such  standard." 
(Emphasis  added.)  As  long  as  a 
manufacturer  is  producing  a  car  line 
under  an  exemption  granted  in  whole, 
there  is  no  requirement  to  identify  major 
parts  otherwise  subject  to  the  theft 
standard;  therefore.  NHTSA  can  not 
require  marking  replacement  parts. 

Second,  the  agency  does  not  believe  it 
would  be  appropriate  to  decide  never  to 
use  its  authority  to  terminate  an 
exemption  upon  a  negative  finding  on 
the  theft  deterrence  and  reduction 
properties  of  the  system. 

Granting  Exemptions  in  Part 

N.\TB  noted  that  under  section  605. 
the  agency  may  grant  an  exemption 
petition  "in  whole  or  in  part,"  and  that 
no  antitheft  device  will  be  "100% 
effective."  The  Bureau  proposed  that 
when  NHTSA  determines  to  grant  an 
antitheft  exemption,  the  agency  should 
grant  all  such  exemptions  in  part,  and 
continue  to  require  parts-marking  for 
engines  and  transmissions.  NATB 
reasoned  that  because  parts  for  these 
systems  are  interchangeable  among  car 
lines,  "the  prospect  of  non-identifiable 
engines  and  transmissions  in  exempt 


lines  would  actually  serve  as  an 
incentive  for  the  theft  of  these  vehicles." 

While  NHTSA  appreciates  the 
commenter's  concern,  the  agency  is 
aware  of  its  authority  to  grant  a  partial 
exemption,  and  will  do  so  where  the 
evidence  in  support  of  an  exemption 
petition  so  indicates.  Further,  neither  the 
Cost  Savings  Act  nor  the  regulations 
issued  under  it  contemplate  that  any 
theft  deterrent  practice  will  be  100 
percent  effective.  The  criterion  that  must 
be  satisfied  is  not  the  absolute  efficacy 
of  a  device,  but  rather  a  likelihood  that 
the  petitioner's  device  will  be  as 
effective  as  parts-marking  in  reducing 
and  deferring  theft. 

NATB  also  commented  that  some 
vehicles  exempt  from  the  parts-marking 
standard  may  have  parts 
interchangeable  with  high  theft  lines 
that  are  subject  to  parts-marking.  The 
organization  asserts  that  granting  a 
partial  exemption  is  a  way  to  address 
this  circumstance.  NATB  suggests  that 
when  a  petitiorer  seeks  an  exemption 
under  Part  543  for  a  line  that  has  two  (or 
more,  presumably)  parts 
interchangeable  with  a  line  subject  to 
the  part-marking  standard,  NHTSA 
should  require  the  petitioner  to  mark  the 
interchangeable  parts.  The  agency 
restates  its  position  that  it  will  grant 
partial  exemptions  where  appropriate 
under  the  standards  of  the  Cost  Savings 
Act. 

One  commenter  suggested  that 
NHTSA  require  statements  of  intention 
from  manufacturers  regarding  their 
plans  to  continue  any  voluntary  parts 
identification  techniques.  The  agency 
has  no  authority  to  require  such 
statements. 

Maintaining,  Modifying,  and  Replacing 
Antitheft  Devices 

In  connection  with  a  comment  on 
whether  direct  importers  can  petition  for 
antitheft  exemptions  (discussed  earlier 
in  this  preamble),  NADA  urged  the 
agency  to  focus  on  proper  installation, 
maintenance,  and  repair  of  antitheft 
devices.  The  Association  stated  that  an 
improperly  installed,  maintained,  or 
repaired  device  will  be  ineffective.  It 
concluded  that  "each  NHTSA  petition 
review  will  beinadequate  to  the  extent 
that  someone  other  than  the  petitioner  is 
allowed  to  attempt  jerry-rigged  retrofits 
of  these  devices." 

The  agency  observes  that  exemptions 
are  granted  under  section  605  only  for 
installing  antitheft  devices  as  original 
standard  equipment,  and  not  for 
retrofitting  such  devices.  Further,  the 
continued  application  of  exemptions 
would  be  premised  upon  the  antitheft 
devices  being  so  installed  on  the 
exempted  cars.  However,  the  agency 


has  no  authority  to  prohibit  the 
retrofitting  of  a  vehicle  with  an  antitheft 
device.  As  to  maintaining  and  repairing 
original  standard  equipment  or 
retrofitted  antitheft  devices,  such 
actions  are  outside  the  scope  of  this 
rulemaking,  and  beyond  the  agency's 
authority. 

The  Vehicle  Security  Association 
(VSA)  commented  that  if  an  aftermarket 
antitheft  system  performs  as  well  as  or 
better  than  an  original  manufacturer- 
installed  antitheft  device,  a  retailer  of  a 
high  theft  vehicle  line  should  be  able  to 
install  or  modify  the  original  equipment 
system.  Installing  an  antitheft  device  on 
an  unexempted  vehicle  would  contribute 
to  the  purposes  of  Title  VI.  However, 
with  respect  to  an  exempted  car  line, 
substituting  a  different  or  modified 
device  for  the  standard  equipment 
antitheft  device  on  that  line  would 
eviscerate  the  legislative  requirement 
that  the  entire  line  have  the  standard 
equipment  device.  The  continued 
application  of  exemptions  rests  on  the 
premise  that  antitheft  devices  will  be 
standard  on  the  exempted  cars.  Further, 
the  substituted  or  modified  device  might 
or  might  not  perform  as  well  as  the 
standard  equipment  device.  Therefore, 
NHTSA  cannot  endorse  such  a  practice. 

Reliance  on  an  Exemption  for  a  Portion 
of  a  Model  Year 

In  connection  with  several  exemption 
petitions,  an  issue  has  arisen  concerning 
the  permissibility  of  a  manufacturer 
marking  an  exempted  line  for  a  portion 
of  a  model  year,  and  then  ceasing 
marking  and  instead  installing  an 
antitheft  devic:e  on  the  line  for  the 
balance  of  the  year.  Such  practice  is  not 
permissible  since  if  an  antitheft  device 
is  to  be  installed  in  lieu  of  marking  for 
any  given  model  year,  the  device  must 
be  installed  as  standard  equipment  for 
the  entire  model  year. 

Other  Comments 

One  manufacturer  suggested  that  the 
agency  amend  proposed  §  543.5(a)  to 
state  that  a  manufacturer  could  petition 
NHTSA  for  exemptions  from  parts- 
marking  requirements  for  not  m.ore  than 
two  addtional  lines  after  model  year 
1987.  The  agency  declines  to  make  this 
change  because  the  request  assumes 
that  any  manufacturer  seeking  an 
exemption  for  a  car  line  for  model  year 
1988  and  thereafter  will  first  have  sought 
an  exemption  for  another  car  line  for 
model  year  1987.  However,  some 
manufacturers  may  first  submit  a 
exemption  petition  for  a  later  model 
year. 

Fiat  suggested  that  "Part  543  be  re- 
examined to  exemflt  from  counting, 
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those  lines  presenting  a  theft  rate  under 
10  or  20  cars  per  annum."  This 
manufacturer  produces  some  specialty 
car  lines  with  low  production  levels 
where  a  small  absolute  number  of  thefts 
may  determine  whether  the  line 
becomes  high-theft.  Fiat  reasoned  that 
with  so  small  a  number  of  thefts,  any 
vehicle  theft  data  would  be  statistically 
unreliable.  The  agency  understands  this 
comment  as  suggesting  that  where  the 
theft  rate  for  a  car  line  is  10  to  20  cars 
per  year,  NHTSA  grant  the  car  line 
exempt  status  without  the 
manufacturers  having  to  petition  under 
Part  543.  The  agency  notes  that  it  may 
grant  exemptions  only  under  the 
exemption  process  in  section  605.  The 
agency  cannot  excuse  a  manufacturer 
from  this  process  if  he  seeks  an 
exemption  from  parts-marking 
requirements. 

Effective  Date 

This  final  rule  will  become  effective 
30  days  after  publication  in  the  Federal 
Register. 

Impacts 

A.  Costs  and  Benefits  to  Manufacturers 
and  Consumers 

This  rule  specifics  the  process  by 
which  a  manufacturer  of  a  high  theft 
vehicle  line  may  petition  the  agency  for 
an  exemption  from  the  theft  prevention 
standard.  This  is  a  voluntary  process. 
No  manufacturer  is  required  to  install 
antitheft  devices  in  any  vehicles. 
Therefore,  the  rule  itself  imposes  no 
major  costs  on  the  passenger  motor 
vehicle  industry  or  consumers.  In  light  of 
these  facts,  NHTSA  determines  that  this 
rule  is  not  a  major  rule  under  Executive 
Order  12291  because  the  rule  will  not 
have  an  effect  on  the  economy  of  Si 00 
million  or  more;  will  not  result  in  a 
major  increase  in  costs  or  prices  for 
consumers,  industries,  government 
agencies,  or  geographic  regions;  and  will 
not  have  significant  adverse  effects  on 
competition,  investment,  productivity,  or 
innovation. 

The  Administrator  has  determined 
that  because  the  rule  implicates  none  of 
the  concerns  set  out  in  Department  of 
Transportation  publication  "Improving 
Government  Regulations,"  (44  FR  11034), 
the  rule  is  not  significant  within  the 
meaning  of  Department  policies. 

Any  manufacturer  of  a  high  theft  line 
must  mark  certain  parts  under  Part  541. 
or  obtain  an  exemption  from  the  parts- 
m.arking  requirements  and  install  an 
antitheft  device  as  standard  equipment 
on  the  line.  In  the  final  rule  establishing 
the  vehicle  theft  prevention  standard  (50 
FR  43166,  October  24,  1985),  NHTS.A 
estimated  that  it  costs  less  than  the 


$15.00  per  vehicle  statutory  limit  [see 
section  604  of  title  VI)  to  comply  with 
Part  541. 

The  agency  has  prepared  a  final 
regulatory  evaluation  which  sets  out  the 
manufacturers'  suggested  retail  price  for 
an  optional  antitheft  device  on  a  model 
year  1985  passenger  motor  vehicle.  The 
estimated  cost  of  antitheft  devices 
substantially  exceeds  the  cost  of  parts 
marking.  Most  of  these  optional  antitheft 
devices  work  only  in  conjunction  with 
power  door  locks.  The  prices  range  from 
S159  to  $360  for  an  antitheft  device  on  a 
car  already  equipped  with  power  door 
locks.  From  past  experience,  the  agency 
is  aware  that  there  is  no  standard 
formula  to  relate  manufacturing  cost  or 
the  price  of  standard  equipment  to  the 
price  of  optional  equipment.  Thus,  the 
price  that  would  be  charged  if  antitheft 
devices  were  mstalled  as  standard 
equipment  cannot  be  derived  from  the 
optional  equipment  price.  However,  the 
manufacturing  cost  and  retail  price  of 
high-volume  standard  equipment 
generally  is  substantially  less  than  the 
cost  and  price  of  low-volume  optional 
equipment. 

The  agency  has  performed  a  teardown 
study  to  determine  the  consumer  price 
of  an  antitheft  device  installed  as 
standard  equipment  on  a  car  line,  and 
placed  that  study  in  the  docket.  The 
price  estimates  are  based  on  the 
assumption  that  the  system  would  be 
factory-installed  as  standard  equipment 
on  models  with  production  volumes  of 
300,000  vehicles  per  year.  Under  the 
preceding  conditions,  NHTSA  estimates 
that  the  consumer  price  would  be  about 
S/O.OO  per  vehicle  for  an  antitheft  device 
with  an  alarm  activated  by  sensors  in 
the  doors,  trunk  and  hood,  and  a 
disabling  device. 

Increased  vehicle  production  costs 
and  consumer  prices  resulting  from 
voluntarily  installing  a  standard 
equipment  antitheft  device  ultimately 
depend  on  the  number  of  vehicle  lines 
exempted  and  the  production  volume  of 
these  lines.  For  model  year  1987,  the 
agency  granted  seven  exemption 
petitions  covering  12  vehicle  lines.  For 
model  year  1988,  the  agency  has  granted 
two  exemptions  covering  three  car  lines. 
The  agency  has  no  way  to  estimate  the 
total  number  of  lines  it  may  exempt  for 
subsequent  model  years. 

B.  Small  Business  Impacts 

NHTSA  has  considered  the  effects  of 
this  rulemaking  action  under  the 
Regulatory  Flexibility  Act.  Because  the 
rule  is  merely  procedural,  I  certify  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
installation  of  standard  equipment 


antitheft  devices  may  decrease  the 
potential  market  for  aftermarket 
antitheft  devices.  However,  the  decision 
to  supply  an  antitheft  device  would  not 
be  an  agency  decision,  but  a  voluntary 
manufacturer  decision,  and  will  not 
likely  be  affected  by  this  rule  or  the  theft 
prevention  standard  since  antitheft 
devices  are  much  more  expensive  than 
parts-marking.  Therefore,  no  regulatory 
flexibility  analysis  has  been  prepared. 

C.  Environmental  Impacts 

As  is  required  under  the  National 
Environmental  Policy  Act  of  1969, 
NHTSA  has  considered  the 
environmental  impacts  of  the  rule  and 
determined  that  this  rule  will  not  have 
any  significant  impact  on  the  quality  of 
the  human  environment. 

D.  Paperwork  Reduction  Act 

The  requirement  that  manufacturers 
desiring  an  exemption  submit  a  petition 
containing  the  information  set  forth  in 
this  rule  is  considered  to  be  an 
information  collection  requirement,  as 
0MB  defines  that  term  in  5  CFR  Part 
1320.  0MB  approved  this  requirement 
through  September  30, 1989,  pursuant  to 
the  requirements  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501)  et  seq.] 
(ONfB^  2127-0542' 

List  of  Subjects  in  49  CFR  Part  543 

Administrative  practice  and 
procedure.  National  Highway  Traffic 
Safety  Administration,  Reporting 
requirements. 

In  consideration  of  the  preceding.  Part 
543  of  Title  49  of  the  Code  of  Federal 
Regulations  is  revised  to  read  as 
follows: 

PART  543-EXEMPTION  FROM 
VEHICLE  THEFT  PREVENTION 
STANDARD 


543.1 
543.2 
543.3 
543.4 
543.5 
543.6 


Scope. 
Purpose. 
Application. 
Definitions. 

Petition:  General  requirements. 
Petition:  specific  content 
requirements. 

543.7  Processing  an  exemption  petition. 

543.8  Duration  of  exemption. 

543.9  Terminating  or  modifying  an 
exemption. 

Authority:  15  U.S.C,  2025,  delegation  of 
authority  at  49  CFR  1.50. 

§543.1     Scope. 

This  part  establishes  procedures 
under  section  605  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  (15 
U.S.C.  2025)  for  filing  and  processing 
petitions  to  exempt  lines  of  passenger 
motor  vehicles  from  Part  541  of  this 
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chapter,  and  procedures  for  terminating 

or  modifying  an  exemption. 

§  543.2    Purpose. 

The  purpose  of  this  part  is  to  specify 
the  content  and  format  of  petitions 
which  may  be  filed  by  manufacturers  of 
passenger  motor  vehicles  to  obtain  an 
exemption  from  the  parts-marking 
requirements  of  the  vehicle  theft 
prevention  standard  for  passenger  motor 
vehicle  lines  which  include,  as  standard 
equipment,  an  antitheft  device  if  the 
agency  concludes  that  the  device  is 
likely  to  be  as  effective  in  reducing  and 
deterring  motor  vehicle  theft  as 
compliance  with  the  parts-marking 
requirements.  This  part  also  provides 
the  procedures  that  the  agency  will 
follow  in  processing  those  petitions  and 
in  terminating  or  modifying  exemptions. 

§  543.3     Application. 

This  part  applies  to  manufacturers  of 
high-theft  passenger  motor  vehicles;  and 
to  any  interested  person  who  seeks  to 
have  .NTfTSA  terminate  an  exemption. 

§  543.4     Definitions. 

(a)  Slututory  trrms.  All  terms  defined 
in  sections  2.  601.  and  fJ05  of  the  Motor 
Vehicle  Information  and  Cost  Savings 
Act  are  used  in  accordance  with  their 
statutory  meanings  unless  otherwise 
defined  in  paragraph  (b)  of  this  section. 

(b)  Other  definitions. 

Line"  or  "car  line"  means  a  name 
which  a  manufacturer  applies  to  a  group 
(if  motor  vehicles  of  the  same  make 
which  have  the  same  body  or  chassis,  or 
otherwise  are  similar  in  construction  or 
design.  A  "line"  may,  for  e.xample, 
include  2-door.  4-door,  station  wagon. 
and  hatchback  vehicles  of  the  same 
make. 

"NHTSA"  means  the  National 
Highway  Traffic  Safety  Administration. 

§  543.5     Petition:  General  requirements. 

(a)  For  each  model  year,  a 
manufacturer  may  petition  NHTSA  to 
grant  exemptions  for  up  to  two  lines  of 
Its  passenger  motor  vehicles  from  the 
requirements  of  Part  541. 

(b)  Each  petition  filed  under  this  part 
for  an  exemption  must — 

(1)  Be  written  in  the  English  language; 

(2)  Be  submitted  in  three  copies  to: 
.-Xdministrator,  National  Highway 
Traffic  Safety  Administration,  400 
Sev  enth  Street,  SVV.,  Washington,  DC 
20590; 

(3)  State  the  full  name  and  address  of 
the  petitioner,  the  nature  of  its 
organization  (individual,  partnership, 
corporation,  etc.).  and  the  name  of  the 
State  or  country  under  the  laws  of  w^hich 
it  IS  organized: 

|4)  Be  submitted  at  least  8  months 
bffori'  the  commencement  of  production 


of  the  lines  specified  under  paragraph 
(5)  of  §  543.5(b)  for  the  first  model  year 
in  which  the  petitioner  wishes  those 
lines  to  be  exempted,  and  identify  that 
model  year; 

(5)  Identify  the  passenger  motor 
vehicle  line  or  lines  for  which  exemption 
is  sought; 

(6)  Set  forth  in  full  the  data,  views, 
and  arguments  of  the  petitioner 
supporting  the  exemption,  including  the 
information  specified  in  §  543.6;  and 

(7)  Specify  and  segregate  any  part  of 
the  information  and  data  submitted 
which  the  petitioner  requests  be 
withheld  from  public  disclosure  in 
accordance  with  Part  512,  Confidential 
Business  Information,  of  this  chapter. 

§  543.6     Petition:  Specific  content 
requirements. 

(a)  Each  petition  for  exemption  filed 
under  this  part  must  include: 

(1)  A  statement  that  an  antitheft 
device  will  be  installed  as  standard 
equipment  on  all  cars  in  the  line  for 
which  an  exemption  is  sought: 

(2)  A  list  naming  each  component  in 
the  antitheft  system,  and  a  diagram 
showing  the  location  of  each  of  those 
components  within  the  vehicle; 

(3)  A  discussion  that  explains  the 
means  and  process  by  which  the  device 
is  activated  and  functions,  including  any 
aspect  of  the  device  designed  to — 

(i)  Facilitate  or  encourage  its 
activation  by  motorists, 

(ii)  Attract  attention  to  the  efforts  of 
an  unauthorized  person  to  enter  or  move 
a  vehicle  by  means  other  than  a  key, 

(iii)  Prevent  defeating  or 
circumventing  the  device  by  an 
unauthorized  person  attempting  to  enter 
a  vehicle  by  means  other  than  a  key, 

(iv)  Prevent  the  operation  of  a  vehicle 
which  an  unauthorized  person  has 
entered  using  means  other  than  a  key, 
and 

(v)  Ensure  the  reliability  and 
durability  of  the  device; 

(4)  The  reasons  for  the  petitioner's 
belief  that  the  antitheft  device  will  be 
effective  in  reducing  and  deterring 
motor  vehicle  theft,  including  any  theft 
data  and  other  data  that  are  available  to 
the  petitioner  and  form  a  basis  for  that 
belief; 

(5)  The  reasons  for  the  petitioner's 
belief  that  the  agency  should  determine 
that  the  antitheft  device  is  likely  to  be  as 
effective  as  compliance  with  the  parts- 
marking  requirements  of  Part  541  in 
reducing  and  deterring  motor  vehicle 
theft,  including  any  statistical  data  that 
are  available  to  the  petitioner  and  form 

a  basis  for  petitioner's  belief  that  a  line 
of  passenger  motor  vehicles  equipped 
with  the  antitheft  device  is  likely  to 
have  a  theft  rate  equal  to  or  less  than 
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that  of  passenger  motor  vehicles  of  the 
same,  or  a  similar,  line  which  have  parts 
marked  in  compliance  with  Part  541. 
(b)  Any  petitioner  submitting  data 
under  paragraph  (a)  (4)  or  (5)  of  this 
section  shall  submit  an  explanation  of 
its  belief  that  the  data  are  sufficiently 
representative  and  reliable  to  warrant 
NHTSA's  reliance  upon  them, 

§  543.7    Processing  an  exemption  petition. 

(a)  NHTSA  processes  any  complete 
petition.  If  a  manufacturer  submits  a 
petition  that  does  not  contain  all  the 
information  required  by  this  part, 
NHTSA  informs  the  manufacturer  of  the 
areas  of  insufficiency  and  advisps  the 
manufacturer  that  the  agency  does  not 
process  the  petition  until  it  receives  the 
required  information. 

(b)  The  agency  grants  a  petition  for  an 
exemption  from  the  parts-marking 
requirements  of  Part  541  either  in  whole 
or  in  part,  if  it  determines  that,  based 
upon  substantial  evidence,  the  standard 
equipment  antitheft  device  is  likely  to  be 
as  effective  in  reducing  and  deterring 
motor  vehicle  theft  es  compliance  with 
the  parts-marking  requirements  of  Part 
541. 

(c)  The  agency  issues  its  decision 
either  to  grant  or  deny  an  exemption 
petition  not  later  than  120  days  after  the 
date  on  which  a  complete  petition  is 
filed. 

(d)  Any  exemption  granted  under  this 
part  applies  only  to  the  vehicle  line  or 
lines  that  are  the  subject  of  the  grant, 
and  are  equipped  with  the  antitheft 
device  on  which  the  line's  exemption 
was  based. 

(e)  An  exemption  granted  under  this 
part  is  effective  for  the  model  year 
beginning  after  the  model  year  in  which 
NHTSA  issue  the  notice  of  exemption, 
unless  the  notice  of  exemption  specifies 
a  later  model  year. 

(f)  NHTSA  publishes  a  notice  of  its 
decision  to  grant  or  deny  an  exemption 
petition  in  the  Federal  Register,  and 
notifies  the  petitioner  in  writing  of  the 
agency's  decision. 

§  543.8    Duration  of  exemption. 

Each  exemption  under  this  part 
continues  in  effect  unless  it  is  modified 
or  terminated  under  §  543.9,  or  the 
manufacturer  ceases  production  of  the 
exempted  line. 

§  543.9    Terminating  or  modifying  an 
exemption. 

(a)  On  its  own  initiative  or  in  response 
to  a  petition,  NHTSA  may  commence  a 
proceeding  to  terminate  or  modify  any 
exemption  granted  under  this  part. 

(b)  Any  interested  person  may 
petition  the  agency  to  commence  a 
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proceeding  to  terminate  or  modify  an 
exemption. 

(c)(1)  In  a  petition  to  terminate  an 
exemption,  the  petitioner  must: 

(i)  Identify  the  vehicle  line  or  lines 
that  are  the  subject  of  the  exemption; 

(ii)  State  the  reasons  for  petitioner's 
belief  that  the  standard  equipment 
antilheft  device  installed  under  the 
exemption  is  not  as  effective  as 
compliance  with  the  parts-marking 
requirements  of  Part  541  in  reducing  and 
deterring  motor  vehicle  theft; 

(iii)  Comply  with  §  543.5,  paragraphs 
(b)  (1)  through  (3)  and  (7). 

(2)  In  a  petition  to  modify  an 
exemption,  the  petitioner  must: 

(!)  Identify  the  vehicle  line  or  lines 
that  are  the  subject  of  the  exemption; 

(ii)  Request  permission  to  use  an 
antitheft  device  similar  to,  but  different 
from  the  standard  equipment  antitheft 
device  which  is  installed  under  the 
exemption; 

(iii)  Comply  with  §  543.5,  paragraphs 
(b)  (1)  through  (3)  and  (7);  and 

(iv)  Provide  the  same  information  for 
the  modified  device  that  is  required 
under  §  543.8  for  a  new  device,  except 
that  the  information  specified  by 
§  543.6(a)(3)  need  by  provided  only  to 
the  extent  that  the  modified  device 
differs  from  the  standard  equipment 
antitheft  device  installed  under  the 
exemption. 

(d)  NHTSA  processes  any  complete 
petition.  If  a  person  submits  a  petition 
under  this  section  that  does  not  contain 
ail  the  information  required  by  it 
NHTSA  informs  the  manufacturer  of  the 
areas  of  insufficiency  and  advises  the 
manufacturer  that  the  agency  does  not 
process  the  petition  until  it  receives  the 
required  information. 

(e)  If  NHTSA  denies  a  petition 
requesting  a  proceeding  to  terminate  or 
modify  an  exemption,  the  agency 
notifies  the  petitioner  by  letter. 

(f)  If  NHTS.A  commences  a 
termination  proceeding  on  its  own 
initiative  or  in  response  to  a  petition,  the 
agency  provides  the  manufacturer  of  the 
exempted  line  with  a  copy  of  the 
petition,  if  any,  a  written  statement  of 
.NHTSA's  reasons  for  commencing  the 
proceeding,  and  an  opportunity  to 
present  its  written  views. 

(g)(1)  The  agency  terminates  an 
exemption  if  it  determines  that  the 
antitheft  device  installed  under  the 
exemption  has  not  been  as  effective  as 
parts-marking  in  reducing  and  deterring 
motor  vehicle  theft. 

(2)  Except  as  provided  in  paragraph 
(g)(3)  of  this  section,  a  decision  to 
terminate  an  exemption  under  this 
section  takes  effect  on  the  later  of  the 
following  dates: 


(i)  The  last  day  of  the  model  year  in 
which  NHTSA  issues  the  termination 
decision,  or 

(ii)  Six  months  after  the  manufacturer 
receives  written  notice  of  the 
termination. 

(3)  If  a  manufacturer  shows  good 
cause  why  terminating  its  exemption 
effective  on  a  date  later  than  the  one 
specified  in  paragraph  (gj(2)  of  this 
section  is  ccntistent  with  the  public 
interest  and  the  purposes  of  the  Act.  the 
agency  may  set  such  later  date. 

(h)(1)  The  agency  modifies  an 
exemption  if  it  detemines,  based  on 
substantial  evidence,  that  the  modified 
antitheft  device  described  in  the  petition 
is  likely  to  be  as  effective  in  reducing 
and  deterring  motor  vehicle  theft  as 
compliance  with  the  parts-markin^g 
requirements  of  Part  541. 

(2)(i)  Except  as  provided  in  paragraph 
(h)(2)(ii)  of  this  section,  a  decision  to 
modify  an  exemption  under  this  section 
takes  effect  on  the  first  day  of  the  model 
year  following  the  model  year  in  which 
NHTSA  issued  the  modification 
decision. 

(ii)  If  a  manufacturer  shows  good 
cause  why  modifying  its  exemption 
effective  on  a  date  earlier  than  the  one 
specified  in  paragraph  (h)(21(i)  of  this 
section  is  consistent  with  the  public 
interest  and  the  purposes  of  the  Act,  the 
agency  may  set  such  earlier  date. 

(i)  [Reserved] 

(j)  NHTSA  publishes  notice  in  the 
Federal  Register  of  any  agency  decision 
terminating  or  modifying  an  exemption, 
and  notifies  the  affected  manufacturer  in 
writing. 

Issued  on:  September  1, 1987. 
Diane  K.  Steed. 

Adminjsirator. 

jFR  Doc.  87-20568  Filed  9-3-87;  10:22  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  301 

[Docket  Numtjer  70885-7185] 

Pacific  Halibut  Fisheries 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  final  rule. 

SUMMARY:  The  Assistant  Administrator 
for  Fisheries.  NOAA,  on  behalf  of  the 
Internationa!  Pacific  Halibut 
Commission,  publishes  notice  of 
regulations  promulgated  by  that 
Commission  and  approved  by  the 


United  States  Government  to  govern  the 

Pacific  halibut  fishery'.  These  regulations 
are  intended  to  allow  full  harvest 
within  conservation  constraints,  of 
available  Pacific  halibut  stocks  in  the 
northern  Pacific  Ocean. 

EFFECTIVE  date;  September  2,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

].  Craig  Hammond.  Special  Agent  in 
Charge,  Law  Enforcement.  Alaska 
Region,  NMFS,  P.O.  Box  21668,  Juneau. 
AK  99802.  telephone  907-58&-r225:  or 
Ejtecutive  Director,  International  Pacific 
Halibut  Commission.  P.O.  Box  5009. 
University  Station.  Seattle.  V.'A  98105, 
telephone  20&-624-1838. 

SUPPLEMENTARY  INFORMATION:  The 

International  Pacific  Halibut 
Commission  (IPHC),  under  the 
convention  between  the  United  States  of 
.America  and  Canada  for  the 
Preservation  of  the  Hahbut  Fishery-  of 
the  Northern  Pacific  Ocean  and  the 
Bering  Sea  (signed  at  Ottawa  Ontario, 
on  March  2. 1953),  as  amended  by  a 
Protocol  .^.mending  the  Convention 
(signed  at  Washington.  DC,  on  March 
29,  1979),  has  promulgated  new 
regulations  governing  the  Pacific  halibut 
fishery.  These  regulations  have  been 
approved  by  the  Sec.-etary  of  State  of 
the  United  States  and  by  the  Governor- 
General  of  Canada.  On  behalf  of  the 
IPHC,  these  regulations  are  published  in 
the  Federal  Register  to  provide  notice  of 
their  effectiveness  and  to  inform  persons 
subject  to  the  regulations  of  their 
restrictions  and  requirements. 

The  current  IPHC  regulations  (52  FR 
16268,  May  4, 1987),  are  amended  by 
establishing  a  new  twelve-hour 
commercial  fishing  season,  beginning  at 
6:00  p.m,  Alaska  Daylight  Time  [ADT] 
on  September  2, 1987,  and  ending  at  6:00 
a.m.  ADT  on  September  3,  1987,  in 
Regulator}'  .^rea  3B  in  the  Gulf  of 
Alaska.  A  trip  limit  of  25,000  pounds  per 
vessel  is  also  established  for  this 
opening.  Under  the  current  IPHC 
regulations,  an  amount  of  halibut  up  to 
the  remaining  unharvested  combined 
quota  for  Areas  3A  and  3B  may  be 
har\'ested  in  Area  3B. 

Because  approval  by  the  Secretary  of 
State  of  the  IPHC  regulations  is  a  foreign 
affairs  function. /e.^se/J  v.  National 
Marine  Fisheries  Service.  512  F.2d  1189 
(9th  Cir.  1975).  5  U.S.C.  553  of  the 
Administrative  Procedure  Act, 
Executive  Order  12291,  and  the 
Regulatory  Flexibility  Act  do  not  apply 
to  this  notice  of  the  effectiveness  and 
content  of  the  regulations. 

These  regulations  do  not  contain 
collection  of  information  requirements 
subject  to  the  Paperwork  Reduction  Act. 
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list  of  Subjects  in  50  CFR  Part  301 

Fisheries.  Treaties,  Reporting  and 
recordkeeping  requirements. 

Dated:  September  1.  1987 
fames  E.  Douglas,  Jr., 
Deputy  Assistant  Administrator  For 
Fisheries.  National  Marine  Fisheries  Service 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  301  is  amended  as 
follows; 

PART  301— {AMENDED] 

1.  The  authority  citation  for  Part  301 
continues  to  read  as  follows: 

Authority:  5  U.S.T.  5;  T.I.A.S.  2900.  18 
U.S.C.  773-773IC 

2.  In  5  301.5,  a  new  paragraph  (f]  is 
added  to  read  as  follows: 

S  301.S    Fishing  periods. 


UM  I 


(f)  Notwithstanding  paragraph  (c)  of 
this  section,  the  9/02-9/03  fishing  period 
for  Area  3B  specified  in  paragraph  (a)  of 
this  section  shall  begin  at  1800  hours 
Alaska  Daylight  Time  on  September  2 
and  tennina'e  at  0600  hours  Alaska 
Daylight  Time  on  September  3. 

3.  In  §  301  8,  paragraph  (d)  is  revised 
and  a  new  paragraph  f!|  is  added  to  read 
as  follows: 

§  301.8     Catch  limits. 
•  •  •  *  • 

(dj  If  the  Commission  determines  that 
the  catch  limit  specified  in  paragraph  (a) 
of  this  section  would  be  exceeded  in  a 
24-hour  fishing  penod  m  any  regulatory 
area,  the  catch  limit  for  that  area  shall 
be  considered  to  have  been  taken, 
except  as  provided  in  paragraph  (ij  of 
this  section. 


(ij  If  the  Commission  determined  that 
the  catch  limit  specified  in  paragraph  (a) 
of  this  section  would  be  exceeded  in  a 
12-hour  fishing  period  in  Regulatory 
Area  3B,  the  catch  limit  for  that  area 
shall  be  considered  to  have  been  taken. 

4.  Section  301.9  is  revised  as  follov^■s: 

§301.9    Trip  limits. 

(a)  Vessels  fishing  in  Area  4C  shall  be 
limited  to  a  maximum  catch  of  10,000 
pounds  {4.5  metric  tons)  of  halibut  per 
fishing  period  until  25  percent  (150,000 
pounds)  of  the  catch  limit  specified  in 

§  301.8(a)  has  been  taken. 

(b)  Vessels  fishing  in  Regulatory  Area 
3B  during  a  fishing  period  of  less  than 
24-hours'  duration  shall  be  limited  to  a 
maximum  catch  of  25,000  pounds  (11.34 
metric  tons)  of  halibut. 

[FR  Doc,  87-20555  Filed  9-2-8",  4  00  prr,] 
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Proposed  Rules 


Federal   Register 

Vol.  52,  No.  173 

Tuesday.  September  8,  1987 


This  section  of  the   FEDERAL   REGISTER 
contains   notices  to  the  public  of  the 
proposed   issuance   of   rules  and 
regulations.  The  purpose  of  these  notices 
IS  to  give  interested  persons   an 
opportunity  to   partiapate  in  the   njle 
making  pnor  to  the  adoption  of  the  final 
rules. 

DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  945 

[Amdt  No.  2] 

Irish  Potatoes  Grown  in  Certain 
Designated  Counties  in  Idaho,  and 
Malheur  County,  Oregon;  Proposed 
Change  in  Handling  Regulations  To 
Limit  Inspection  Certificate  Validity 

AGENCY:  Agricultural  Marketing  Service, 
USDA, 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposal  invites  written 
comments  on  the  length  of  time  for 
which  inspection  certificates  required  by 
the  Federal  marketing  order  for  Idaho- 
Eastern  Oregon  potatoes  shall  be  valid. 
Currently,  there  is  no  limit  on  the  length 
of  time  for  which  inspection  certificates 
remain  valid  for  purposes  of  the 
handling  regulation  issued  pursuant  to 
the  mark-;ing  order.  Under  certain 
circumstances,  the  condition  of  potatoes 
can  deteriorate  rapidly.  The  proposal 
would  require  handlers  to  obtain 
another  inspection  on  potatoes  not 
shipped  from  the  production  area  within 
four  days  of  the  issuance  of  an 
inspection  certificate.  The  purpose  of 
this  requirement  is  to  help  assure  the 
condition  of  potatoes  in  the 
marketplace.  This  proposal  is  based  on 
a  unanimous  recommendation  of  the 
Idaho-Eastern  Oregon  Potato 
Committee.  The  committee  works  the 
Department  in  administering  the 
marketing  order. 

date:  Comments  must  be  received  by 
September  28, 1987. 

ADDRESS:  Written  comments  concerning 
this  proposal  should  be  submitted  in 
triplicate  to  the  Docket  Clerk,  USDA, 
AMS,  F&V  Division,  P.O.  Box  96456, 
Room  2085-S,  Washington,  DC  20090- 
6456.  All  comments  submitted  will  be 
made  available  for  public  inspection  in 
the  above  office  during  regular  business 
hours.  Comments  should  reference  the 


date  and  page  number  of  this  issue  of 

the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  M.  Scanlon,  Acting  Chief, 
Marketing  Order  Administration  Branch, 
USDA,  AMS,  F&V  Division,  P.O.  Box 
96458,  Room  2523-S.  Washington,  DC 
20090-6456;  telephone  202-447-5697. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  designated  as  a  "non-major"  rule 
under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agncuitural 
Marketing  Service  (AMS)  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  action  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (the  Act,  7  U.S.C.  601 
through  674),  and  rules  issued 
thereunder,  are  unique  in  that  they  are 
brought  about  through  group  action  of 
essentially  small  enhties  acting  on  their 
own  behalf.  Thus,  both  statutes  have 
small  entity  orientation  and 
compatibility. 

It  is  estimated  that  approximately  71 
handlers  of  Idaho-Eastern  Oregon 
potatoes  will  be  subject  to  regulation 
under  this  marketing  order  during  the 
coming  season.  In  addition,  there  are 
about  3,400  producers  in  the  production 
area.  The  majority  of  these  handlers  and 
producers  may  be  classified  as  small 
entities  as  defined  by  the  Small  Business 
Administration  (SBA).  The  SBA  defines 
agricultural  service  firms,  which  would 
include  handlers,  as  those  whose  gross 
annual  receipts  are  less  than  $3.5  million 
and  small  agricultural  producers  as 
those  having  average  annual  gross 
revenues  for  the  last  three  years  of  less 
than  $100,000  (13  CFR  121.2). 

This  proposed  rule  is  being  issued 
under  the  maketing  agreement  and 
Marketing  Order  No.  945,  both  as 
amended,  regulating  the  handling  of 
Irish  potatoes  grown  in  certain 
designated  counties  in  Idaho,  and 
Malheur  County,  Oregon  (the  order). 
The  proposal  would  provide  that 
inspection  certificates  for  potatoes 


shipped  outside  the  production  area 
would  not  be  valid  for  meeting  the 
requirements  of  the  handling  regulation 
unless  the  inspection  certificate  is 
issued  within  four  days  of  shipmenl  of 
such  potatoes.  The  industry  has 
experienced  some  problems  with  poor 
condition  potatoes  amvmg  in  the 
marketplace.  This  proposal  is  intended 
to  improve  the  condition  of  potatoes  in 
the  marketplace.  Shipments  of 
consistently  good  quality  and  condition 
potatoes  improve  indu8tr\'  returns  by 
increasing  buyer  confidence.  Experience 
has  shown  that  less  desirable  potatoes 
drive  the  price  down  for  all  shipments 
regardless  of  quality  and  condition.  The 
authonty  for  the  proposal  is  contained 
in  §  945.65(c)  of  the  order,  which 
provides  that  for  purposes  of  the 
inspection  and  certification 
requirements  of  the  order,  the  length  of 
time  for  which  an  inspection  certificate 
is  valid  may  be  established  by  the 
committee  with  the  approval  of  the 
Secretary. 

The  condition  of  potatoes  can 
deteriorate  rapidly  after  they  are 
removed  from  a  controlled  temperature 
and  moisture  environment  and  exposed 
to  extreme  cold  or  hot  temperatures. 
Condition  defects  are  defects  which  are 
subject  to  change  during  shipment  and 
storage,  such  as  discoloration,  bruising, 
and  firmness.  According  to  the 
committee,  potatoes  sometimes  sit  on 
shippers'  loading  docks  outside  of 
controlled  storage  waiting  for 
transportation  for  up  to  10  days  after 
they  are  inspected  and  certified  as 
meeting  order  quality  and  condition 
requirements.  Currently,  such  potatoes 
do  not  have  to  be  inspected  and 
certified  again  as  meeting  the  condition 
requirements  established  under  the 
order  even  though  the  condition  of  the 
potatoes  may  deteriorate. 

A  time  limitation  on  the  validity  of 
inspection  certificates  for  potatoes  being 
shipped  from  the  production  area  would 
help  prevent  the  shipment  of  potatoes 
which  have  deteriorated  in  condition 
after  inspection,  and  thereby  help  assu.'e 
the  condition  of  potatoes  in  the 
marketplace.  This  should  help  provide 
potatoes  that  are  more  appealing  and 
desirable  to  the  consumer.  The  end 
result  would  provide  greater  economic 
returns  to  growers  and  handlers  of 
Idaho-Eastern  Oregon  potatoes. 

Exemptions  to  the  inspection  and 
certification  requirements  of  the  order 
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would  continue  to  be  available  to 
handlers.  Shipments  of  potatoes  for 
canning,  freezing,  and  other  processing 
are  exempt  from  such  requirements. 
Also,  each  handler  may  ship  up  to  five 
hundredweight  of  potatoes,  except 
yellow  fleshed  Finnish-type  potatoes, 
any  day  without  regard  to  the  quality, 
maturity,  pack,  inspection  and 
assessment  requirements  of  the 
program.  Handlers  of  yellow  fleshed 
Finnish-type  potatoes  may  ship  up  to  200 
hundredweight  per  day  of  such  potatoes 
free  from  the  inspection,  quality, 
maturity  and  pack  requirements  of  the 
order.  Exemptions  to  the  maturity 
requirements  also  are  authorized  under 
certain  circumstances. 

On  the  basis  of  the  foregoing,  the 
impact  of  this  change  on  growers  and 
handlers  is  expected  to  be  positive  and 
benefit  the  Idaho-Eastern  Oregon  potato 
industry  as  a  whole.  Additional  costs 
will  be  incurred  for  new  inspections 
when  potatoes  are  not  shipped  within 
four  days  from  the  date  of  the  original 
inspection.  However,  the  anticipated 
benefits  of  assuring  good  quality  and 
condition  potatoes  and  thus  increasing 
consumer  confidence  in  the  product 
should  outweigh  the  potential  additional 
costs  of  this  proposal. 

A  20-day  comment  period  is  deemed 
appropriate  because  the  1987  harvest 
and  shipment  of  Idaho-Eastern  Oregon 
potatoes  already  has  begun,  and  it  is 
important  that  any  changes  resulting 
from  this  rulemaking  be  in  effect  for  as 
much  of  the  current  season  as  possible. 
Furthermore,  handlers  in  the  production 
area  are  already  aware  of  this 
committee  recommendation  and  are 
prepared  to  operate  in  accordance 
therewith. 

List  of  Subjects  in  7  CFR  Part  945 

Marketing  agreements  and  orders. 
Potatoes,  Idaho,  Oregon. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  Part 
945  be  amended  as  follows: 

PART  945— IRISH  POTATOES  GROWN 
IN  CERTAIN  DESIGNATED  COUNTIES 
IN  IDAHO.  AND  MALHEUR  COUNTY, 
OREGON 

1.  The  authority  citation  for  7  CFR 
Part  945  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31,  a8 
amended;  7  U.S.C.  601-674. 

2.  Section  &45.341  is  amended  by 
adding  paragraph  (d)(3)  to  read  as 
follows: 

!  M5.34 1    Handling  regulation 
(Amandment  No.  2). 

•         *         *         «         • 

(d)-  •  • 


(3)  Inspection  certificates  for  potatoes 
to  be  shipped  outside  the  area  of 
production  which  are  required  by  this 
section  must  be  issued  within  four  days 
of  such  shipment.  Otherwise,  such 
potatoes  can  only  be  shipped  outside 
the  area  of  production  if  another 
inspection  is  performed  and  the  potatoes 
are  certified  as  meeting  the  minimum 
grade,  size,  maturity,  and  pack 
requirements  specified  in  paragraphs 
(a),  (b),  and  (c)  of  this  section  and  if  the 
potatoes  are  then  shipped  within  the 
four  day  period  specified  above. 

*  «  *  •  4 

Dated;  Strptember  1. 1987. 
William  J.  Doyle, 

Associate  Deputy  Director,  Fruit  and 
Vegetable  Division,  Agricultural  Marketing 
Service. 

[FR  Doc.  87-20516  Filed  9-4-87;  8:45  am] 
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Food  and  Nutrition  Service 
7  CFR  Part  245 

Revision  of  "Family"  Definition  To 
Include  Certain  Institutionalized 
Children 

agency:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
amend  Part  245,  Determining  Eligibility 
for  Free  and  Reduced  Price  Meals  and 
Free  Milk  in  Schools,  to  revise  the 
definition  of  "family"  to  include  children 
that  have  been  placed  in  the  residential 
institution  by  the  family.  Currently,  the 
definition  of  "family"  excludes  persons 
who  are  residents  of  an  institution  or 
boarding  house.  Further,  Part  245 
specifies  that  a  child  who  is  not  a 
member  of  a  family  (e.g..  an 
institutionalized  child)  shall  be 
considered  a  "family  of  one."  As  a 
result,  most  children  in  residential  child 
care  institutions  (RCCIs)  are  eligible  for 
and  receive  free  meals  regardless  of  the 
financial  need  of  their  families.  Under 
this  proposal,  a  determination  of  family 
need  would  be  required  if  free  or 
reduced  price  meals/milk  are  desired  for 
an  institutionalized  child  that  was 
placed  in  the  institution  by  the  family. 
The  Department  is  proposing  this  rule  as 
part  of  an  ongoing  effort  to  more 
effectively  direct  free  and  reduced  price 
benefits  to  those  most  in  need. 
DATE:  To  be  assured  of  consideration, 
comments  must  be  postmarked  no  later 
than  November  9, 1987. 
ADDRESSES:  Comments  should  be  sent 
to  Lou  Pasture,  Branch  Chief  Policy  and 
Program  Development  Branch.  Child 


Nutrition  Division,  Food  and  Nutrition 
Service,  USDA,  Alexandria,  Virginia 
22302.  All  written  submissions  will  be 
available  for  public  inspection  in  Room 
509.  3101  Part  Center  Drive,  Alexandria, 
Virginia  22302,  during  regular  business 
hours  (8:30  a.m.  to  5:00  p.m.)  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Pastura  at  the  address  listed  above 
or  call  (703)  756-3620. 

SUPPLEMENTARY  INFORMATION: 

Classification 

This  proposed  action  has  been 
reviewed  under  Executive  Order  12291 
and  has  been  classified  not  major.  We 
anticipate  that  this  proposal  will  not 
have  an  impact  on  the  economy  of  more 
than  $100  million.  No  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies,  or  geographic 
regions  is  anticipated.  This  proposal  is 
not  expected  to  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  U.S.-based  enterprises 
to  compete  with  foreign-based 
enterprises  in  domestic  or  export 
markets. 

This  proposed  rule  would  affect  the 
School  Breakfast,  National  School 
Lunch,  and  Special  Milk  Programs  which 
are  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  under  10.553, 
10.555  and  10.556.  These  programs  are 
subject  to  the  provisions  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  Part 
3015,  Subpart  V,  and  final  rule  related 
notice  published  at  48  FR  29114,  June  24, 
1983.) 

This  proposal  has  also  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
through  612).  The  Administrator  of  FNS 
has  certified  that  this  proposal  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  proposed  action  would  impose 
no  new  reporting  or  recordkeeping 
provisions  that  are  subject  to  Office  of 
Management  and  Budget  review  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
through  3520). 

Background  I 

Currently,  §  245.2(b)  of  7  CFR  Part  245 
defines  "family"  as  "a  group  of  related 
or  nonrelated  individuals,  who  are  not 
residents  of  an  institution  or  boarding 
house,  but  who  are  living  as  one 
economic  unit."  This  definition  has 
remained  the  same  since  Part  245  was 
first  established  in  1970.  Under  this 
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definition,  institutionalized  children, 
whether  or  not  supported  by  their 
families,  are  not  considered  to  be  family 
members.  On  the  other  hand,  students 
who  are  enrolled  in  boarding  schools 
are  considered  to  be  family  members. 
Free  or  reduced  price  meal  or  free  milk 
eligibility  for  boarding  school  students 
or  for  other  schoolchildren  is  based  on 
family  size  and  income  in  accordance 
with  income  eligibility  guidelines 
prescribed  by  the  Department  or  on  the 
family's  current  receipt  of  food  stamps 
or  aid  to  families  with  dependent 
children  (.A.FDC).  In  determining  family 
income,  no  deductions  are  allowed  for 
the  support  of  any  institutionalized 
children. 

In  1975,  the  National  School  Lunch 
and  Child  Nutrition  Acts  w-ere  amended 
by  Pub.  L.  94-10.5  to  allow  public  and 
licensed  nonprofit  private  residential 
child  care  institutions  (RCCIs)  to 
participate  in  the  National  School 
Lunch,  School  Breakfast  and  Special 
Milk  Programs.  In  implementing  this 
legislation,  the  Department  amended  the 
definition  of  "school"  in  Parts  210.  215 
and  220  to  include  RCCIs.  In  addition. 
§  245.3(c)  was  amended  in  1976  to 
provide  that  when  a  child  is  not  a 
member  of  a  "family"  as  defined  in  Part 
245.  the  child  shall  be  considered  a 
"family  of  one."  Thus,  children  in  RCCIs 
are  treated  as  families  of  one  with  free 
or  reduced  price  eligibility 
determinations  based  only  on  income 
received  directly  by  these  children.  As  a 
result,  most  children  who  reside  in 
RCCIs  are  eligible  for  free  meals  or  milk. 

At  the  time  the  "family  of  one" 
concept  was  adopted  by  the 
Department,  it  was  felt  that  the  vast 
majority  of  children  residing  in  eligible 
RCCIs  were  indigent.  This  is  evidenced 
by  the  types  of  RCCIs  that  were  used  as 
examples  when  the  definition  of 
"school"  was  broadened  in  1976  to 
cover  RCCIs.  Under  that  definition, 
RCCIs  included  but  were  not  limited  to: 
"Homes  for  the  mentally  retarded,  the 
emotionally  disturbed,  the  physically 
handicapped,  and  unmarried  mothers 
and  their  infants:  group  homes;  halfway 
houses;  orphanages;  temporary  shelters 
for  abused  children  and  for  runaway 
children:  long  term  care  facilities  for 
chronically  ill  children;  and  juvenile 
detention  centers."  It  was  generally  felt 
that,  for  the  most  part,  these  institutions 
served  children  that  were  either  wards 
of  the  State  or  were  indigent  in  their 
own  right  as  in  the  case  of  abused  or 
runaway  children.  Thus,  the  "family  of 
one"  concept  was  adopted  to  facilitate 
free  or  reduced  price  eligibility 
determinations  for  these  children  within 
existing  law,  regulations  and  procedures 


which  required  such  determinations  on 
a  family  size  and  income  basis. 

While  the  Department  still  feels  that 
the  majoity  of  the  Nations 
institutionalized  children  are  not 
supported  by  their  families,  it 
acknowledges  that  some  children  in 
residential  child  care  facilities  are 
supported  by  their  families. 
Furthermore,  the  Department  believes 
that  the  number  of  such  children  has 
been  increasing  since  1976  due  to  the 
growing  number  of  nonprofit  private 
teenage  drugs  and  alcohol  rehabilitation 
centers  and  other  similar  institutions 
specializing  m  the  psychiatric  treatment 
and  care  of  emotionally  disturbed  or 
unmanageable  children.  The  high  cost  of 
elective  treatment  and  care  in  such 
institutions  makes  them  available 
primarily  to  middle  or  upper  income 
families.  However,  under  current 
regulations,  these  institutions  are 
eligible  to  participate  in  the  school 
nutrition  prgrams  and  may  receive 
Federal  free  meal  or  m.ilk 
reimbursements  for  most  meals  or  milk 
served  to  resident  children  since  all  are 
considered  to  be  "families  of  one." 
Recent  publicity  concerning  institutions 
of  this  type  has  focused  attention  on  the 
free  and  reduced  price  eligibility 
determinations  process  for  RCCI 
residents  generally.  The  Department  has 
reviewed  that  process  and  now  feels 
that  universal  application  of  the  "family 
of  one"  concept  to  RCCI  residents  can 
no  longer  be  justified. 

This  proposed  rule  would  revise  the 
definition  of  "family"  in  §  245.2(b)  to 
include  a  child  that  has  been  placed  in  a 
residential  institution  by  the  family  and 
is  being  supported  by  the  family.  The 
"family  of  one"  concept  would  continue 
for  children  who  are  not  included  in  the 
"family"  definition.  Under  this  proposal, 
if  a  child  is  placed  in  an  institution  by  a 
family,  and  continues  to  be  supported  by 
the  family,  the  child  would  be 
considered  a  member  of  the  family  for 
purposes  of  determining  free  or  reduced 
price  eligibility. 

Institutionalized  children  who  are 
wards  of  the  State  or  are  otherwise  not 
members  of  a  family,  as  in  the  case  of 
runaway  children,  would  continue  to  be 
considered  as  "families  of  one"  as 
would  children  who  are  placed  in 
juvenile  detention  centers  by  the  courts. 

To  implement  this  proposal,  the 
Department  is  considering  defining 
"supported  by  the  family"  to  mean  that 
the  family  provides,  either  directly  or 
indirectly,  at  least  fifty  percent  of  all 
costs  associated  with  the  maintenance, 
care,  treatment,  education,  etc.  of  the 
child.  The  Department  would  appreciate 
comments  on  this  approach. 


This  proposal  would  require  RCCIs  to 
follow  the  same  procedures  as  other 
schools  in  determining  eligibility  for  free 
or  reduced  price  meals  or  free  milk.  Free 
or  reduced  price  eligibility 
determinations  based  on  family  size  and 
income  information  or  on  appropriate 
food  stamp  or  AFDC  information  would 
be  required  for  each  child  for  whom 
Federal  reimbursement  for  free  or 
reduced  price  meals  or  free  milk  is 
desired. 

As  in  the  case  of  private  schools. 
RCCIs  that  have  the  necessary  eligibility 
information  in  file  as  part  of  their 
enrollment  or  registration  process  could 
use  such  information  to  determine  free 
or  reduced  price  eligibility.  Otherwise,  a 
separate  free  and  reduced  price 
application  would  be  completed  by  the 
family  or,  in  the  case  of  a  child  who  is  a 
"family  of  one,"  by  the  institution. 
Institutions  that  do  not  charge 
separately  for  meal  service  could  also 
elect  not  to  do  free  or  reduced  price 
elifiibility  determinations.  However, 
RCCIs  electing  this  option  would  only  be 
eligible  to  receive  the  paid  rate  of 
Federal  reimbursement  for  each  eligible 
meal  or  half  pint  of  milk  served. 

List  of  Subjects  in  7  CFR  Part  245 

Food  assistance  programs.  Grant 
programs — Social  programs.  National 
School  Lunch  Program.  School  Breakfast 
Program,  Special  Milk  Program, 
Reporting  and  recordkeeping 
requirements. 

PART  245— DETERMINING 
ELIGIBILITY  FOR  FREE  AND 
REDUCED  PRICE  MEALS  AND  FREE 
MILK  IN  SCHOOLS 

Accordingly,  Part  245  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  245 
continues  to  read  as  follows: 

Authorit>':  Sees.  3.  4.  and  10,  80  Slat.  885. 
886.  889,  88  amended  (42  U.S.C.  1772.  1773, 
1779);  sees.  2-10.  60  Stat.  230,  as  amended  (42 
U.S.C.  1751-60),  unless  otherwise  noted. 

2.  In  §  245.2.  paragraph  (b)  is  revised 
as  follows: 

§  245.2    Definitions. 

*         «         *         *         * 

(b)  "Family"  means  a  group  of  related 
or  nonrelated  individuals,  who  are  not 
residents  of  an  institution  or  boarding 
house,  but  who  are  living  as  one 
economic  unit,  except  that,  a  child  tnat 
has  been  placed  in  a  residential  child 
care  institution  by  a  family  and  is  being 
supported  by  the  family  shall  be 
considered  a  member  of  that  family. 
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Dated:  September  1,  1987. 
Anna  KondraUs, 
Administrator. 
(FR  Doc.  87-20579  Filed  9-4-87:  8:45  am] 

BILUNa  CODE  3410-XMI 


DEPARTMEhfT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[EE-143-«61 

Income  Tax;  Continuation  Coverage 
Requirements  of  Group  Health  Plans; 
Public  Hearing  on  Proposed 
Regulations 

agency:  Internal  Revenue  Service, 

Trtasury. 

ACTION:  Notice  of  public  hearing  on 
proposed  regulations. 

summary:  This  document  provides 
notice  of  a  public  hearing  on  proposed 
regulations  relating  to  the  requirement 
that  a  group  health  plan  offer 
continuation  coverage  to  people  who 
would  otherwise  lose  coverage  as  a 
result  of  certain  events. 
DATES:  The  public  hearing  will  begin  at 
10:00  a.m.  on  Tuesday.  November  4, 
1987,  and  continue,  if  necessary,  at  the 
same  time  on  Wednesday,  November  5, 
1987.  Outlmes  of  oral  comments  must  be 
delivered  or  mailed  by  Friday,  October 
9.  1987. 

address:  The  public  hearing  will  be 
held  in  the  I.R.S.  Auditorium,  Seventh 
Floor.  7400  Corridor,  Internal  Revenue 
Building.  1111  Constitution  Avenue,  NW. 
Washington,  DC.  The  requests  to  speak 
and  outlines  of  oral  comments  should  be 
submitted  to  the  Commissioner  of 
Internal  Revenue,  Attn:  CC:LR:T  (EE- 
143-66),  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Angela  D.  Wilbum  of  the  Legislation 
and  Regulations  Division,  Office  of 
Chief  Counsel,  Internal  Revenue 
Service,  1111  Constitution  Avenue,  NW. 
Washington,  DC  20224,  (202)  566-3935. 
not  a  toll-free  call. 
SUPPLEMENTARY  INFORMATION:  The 
subject  of  the  public  hearing  is  proposed 
regulations  under  sections  106  (b),  162  (i) 
(2).  and  162  (k)  of  the  Internal  Revenue 
Code  of  1988.  The  proposed  regulations 
conform  the  regulations  to  section  10001 
of  the  Consohdated  Omnibus  Budget 
Reconciliation  Act  of  1985  (COBRA)  (100 
Stat.  222)  and  to  section  1895  (d)  of  the 
Tax  Reform  Act  of  1986  (100  Stat.  2936), 
which  made  technical  corrections  to  the 
COBRA  provisions.  The  proposed 
regulations  appeared  in  the  Federal 


Register  for  Monday,  June  15. 1987  (52 
FR  22716). 

The  rules  of  §  601.601  (a)  (3)  of  the 
"Statement  of  Procedural  Rules"  (26 
CFR  Part  601)  shall  apply  with  respect  to 
the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  the  proposed  regulations 
should  submit  not  later  than  Friday, 
October  9, 1987.  an  outline  of  thie  oral 
testimony  to  be  presented  at  the  hearing 
and  the  time  they  wish  to  devote  to  each 
subject. 

Each  speaker  will  be  limited  to  10 
minutes  for  an  oral  presentation 
exclusive  of  the  time  consumed  by 
questions  from  the  panel  for  the 
government  and  answers  to  these 
questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45  a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  speakers.  Copies 
of  the  agenda  will  be  available  free  of 
charge  at  the  hearing. 

By  direction  of  the  Commissioner  of 
Internal  Revenue. 
lames  J.  McGovem, 
Director,  Employee  Plans  and  Exempt 
Organization  Division. 
[FR  Doc.  87-20587  Filed  9-4-87:  8:45  am] 

BILLING  CODC  4«3<M)1-M 


DEPARTMENT  OF  TRANSPORTATION 


Coast  Guard 


33  CFR  Part  117 
(CGD5-87-0581 

Drawbridge  Operation  Regulations; 
Atlantic  Intracoastai  Waterway,  NC 

agency:  Coast  Guard,  DOT. 
ACTION:  Proposed  rule. 

summary:  At  the  request  of  the  U.S. 
Army  Corps  of  Engineers,  Wilmington, 
North  Carolina,  the  Coast  Guard  is 
considering  a  change  to  the  regulations 
governing  the  drawbridges  across  the 
Atlantic  Intracoastai  Waterway  at  mile 
113.8  in  Fairfield  and  at  mile  157.2  in 
Hobucken.  North  Carolina,  by  restricting 
the  number  of  bridge  openings  during 
the  boating  season.  This  proposal  is 
being  made  to  reduce  were  on  the  two 
50  year  old  bridges  and  their  machinery. 
This  action  should  accommodate  the 
needs  of  vehicular  traffic,  while  still 
providing  for  the  reasonable  needs  of 
navigation. 


DATE:  Comments  must  be  received  on  or 
before  October  23, 1987. 

ADDRESSES:  Comments  should  be 
mailed  to  Commander  (oan).  Fifth  Coast 
Guard  District,  431  Crawford  Street, 
Portsmouth.  Virginia  23704-5004.  The 
comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  at 
the  above  address,  Room  609.  between  8 
a.m.  and  4  p.m.,  Monday  through  Friday, 
except  holidays.  Comments  may  also  be 
hand-delivered  to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ann  B.  Deaton,  Bridge  Administrator,  at 
(804)  398-6222. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  comments, 
data,  or  arguments.  Person  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge,  and 
give  reasons  for  concurrence  with  or  any 
recommended  change  in  the  proposal. 
The  Commander.  Fifth  Coast  Guard 
District,  will  evaluate  all 
communications  received  and  determine 
a  course  of  final  action  on  this  proposal. 
The  proposed  regulations  may  be 
changed  in  light  of  comments  received. 

Drafting  Information 

The  drafters  of  this  notice  are  Linda  L 
Gilliam,  project  officer,  and  CDR  Robert 
J.  Reining,  project  attorney. 

Discussion  of  Proposed  Regulations 

The  U.S.  Army  Corps  of  Engineers  has 
requested  that  the  drawbridges  be 
regulated  to  open  on  the  hour  and  half 
hour,  daily,  between  7:00  a.m.  and  7:00 
p.m.,  from  April  1  through  November  30. 
This  request  is  being  made  as  a  result  of 
the  steady  increase  of  pleasure  craft 
traffic  on  the  AICWW  since  1983, 
resulting  in  excessive  draw  openings, 
which  are  causing  excessive  wear  and 
tear  to  the  draws  and  their  machinery 
on  the  two  50  year  old  bridges. 

Mechanical  engineers  for  the  U.S. 
Army  Corps  of  Engineers  routinely 
inspect  these  bridges  and  they  have 
made  it  clear  that  the  bridge  machinery 
is  nearing  the  end  of  its  reliability  and 
machinery  failures  are  becoming  more 
frequent  with  the  constant  "on  demand" 
openings.  In  order  to  prolong  the  life  of 
the  bridge  and  its  machinery,  the 
drawbridges  should  be  regulated.  These 
bridges  have  outlived  their  expected 
design  life  and  have  been  slated  for 
urgent  replacement  by  the  Corps  of 
Engineers  since  prior  to  1967.  The 
requestor  feels  this  change  to  the 
regulation  will  reduce  the  number  of 
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machinery  failures  until  a  replacement 
bridge  can  be  constructed. 

From  April  through  November  1983, 
the  average  monthly  bridge  openings  for 
the  drawbridge  at  Fairfield  was  654  and 
at  Hobucken  it  was  859.9.  During  the 
same  months  in  1985  the  average 
drawbridge  opening,  at  Fairfield  was 
689  4,  and  at  Hobucken  it  was  942.5. 

As  part  of  this  proposal  the 
regulations  for  all  of  the  drawbridges 
along  the  Atlantic  Intracoastal 
Waterway  within  North  Carolina  will  be 
consolidated  in  one  section,  33  CFR 
117.821.  The  common  provision  relating 
to  opening  the  draws  for  public  vessels. 
commercial  vessels,  and  vessels  in  an 
emergency  will  be  consolidated  in 
paragraph  (a).  Paragraph  (b)  will  contain 
the  proposed  regulations  for  the 
Fairfield  and  Hobucken  bridges,  as  well 
as,  the  provisions  relating  to  the  reduced 
frequency  of  openings  for  pleasure 
vessels  during  certain  times  of  the  year 
for  the  Core  Creek,  Atlantic  Beach,  Surf 
City,  and  Wrightsville  Beach  bridges. 
The  common  provision  permitting  the 
delay  of  openmgs  for  ten  minutes  if  a 
pleasure  vessel  approaching  the  bridge 
cannot  reach  the  draw  on  the  hour  or 
half  hour  when  there  are  restricted 
openings  will  be  consolidated  in 
paragraph  (c). 

Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  non-major  under 
E.xecutive  Order  12291  on  Federal 
Regulation  and  non-significant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26,  1979).  The  economic  impact 
of  the  proposal  is  expected  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary.  This  conclusion  is  based 
on  the  fact  that  the  proposed  regulation 
will  have  no  effect  on  commercial 
navigation,  or  on  any  industries  that 
depend  on  waterborne  transportation. 
Since  the  economic  impact  of  this 
proposal  is  expected  to  be  minimal,  the 
Coast  Guard  certifies  that,  if  adopted,  it 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects  In  33  CFR  Part  117 

Bridges. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  117 
of  Title  33,  Code  of  Federal  Regulations 
as  follows: 


PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117  is 
revised  to  read  as  follows: 

Authority:  33  U.S.C.  449;  49  CFR  1.46;  33 
CFR  l.OSlg). 

2.  Section  117.821  is  revised  to  read  as 
follows: 

§  117.821    Atlantic  Intracoastal  Waterway, 
Albermarle  Sound  to  Wrtghtsvllle  Beach, 
North  Carolina. 

(a)  The  drawbridges  over  the  Atlantic 
Intracoastal  Waterway  in  North 
Caroline  shall  open  on  signal  for  public 
vessels  of  the  United  States,  state  and 
local  government  vessels,  commercial 
vessels,  and  any  vessel  in  an  emergency 
involving  danger  to  life  or  property. 

(b)  The  drawbridges  over  the  Atlantic 
Intracoastal  Waterway  in  North 
Carolina  shall  open  on  signal  for 
pleasure  vessels,  except  that  the 
following  drawbridges  may  remain 
closed  to  pleasure  vessels  dunng  the 
specified  periods  if  they  open  on  signal 
for  waiting  pleasure  vessels  at  the  times 
specified: 

(1)  S  H.  94  bridge,  mile  113.8.  at 
Fairfield.  NC,  from  April  1  to  November 
30,  between  7:00  a.m.  and  7:00  p.m.,  must 
open  if  signaled  on  the  hour  and  half 
hour. 

(2)  S.R.  304  bridge,  mile  157.2,  at 
Hobucken.  NC,  from  April  1  to 
November  30.  between  7:00  a.m.  and 
7:00  p.m.,  must  open  if  signaled  on  the 
hour  and  half  hour. 

(3)  S.R.  101  bridge,  mile  195.8.  at 
Beaufort  {Core  Creek),  NC,  from  April  1 
to  November  30.  between  6:00  a.m.  and 
7:00  p.m..  must  open  if  signaled  on  the 
hour  and  half  hour. 

(4]  S.R.  58  bridge,  mile  206.7.  at 
Atlantic  Beach  (Bogue  Sound).  NC.  from 
March  15  to  October  15.  between  8:00 
a.m.  and  8:00  p.m..  must  open  if  signaled 
on  the  hour. 

(5)  S.R.  50  bridge,  mile  260.:".  at  Surf 
City.  NC.  from  May  1  to  October  31. 
between  7:00  a.m.  and  7:00  p.m..  must 
open  if  signaled  on  the  hour. 

(6)  S.R.  74  bridge,  mile  283  1,  at 
Wrightsville  Beach,  NC,  between  7:00 
a.m.  and  7:00  p.m..  must  open  if  signaled 
on  the  hour. 

(c)  If  a  pleasure  vessel  is  approaching 
a  drawbridge,  which  is  only  required  to 
open  on  the  hour  or  on  the  hour  and  half 
hour,  and  cannot  reach  the  draw  on  the 
hour  or  half  hour,  the  drawtender  may 
delay  the  required  opening  up  to  10 
minutes  past  the  hour  or  half  hour. 


Dated:  August  19, 1987. 
R.M.  Polanl. 

Captain.  U.S.  Coast  Guard,  Acting 
Commander.  Fifth  Coast  Guard  District 

[FR  Doc.  87-20540  Filed  9-4-87;  8:45  am] 
BILLING  C00£  4910-14-M 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

36  CFR  Pan  251 

Management  of  Municipal  Watersheds 

agency:  Forest  Service.  USDA. 
ACTION:  Proposed  rule. 

summary:  .\s  required  by  Elxecufive 
Order  12291.  the  Forest  Service  has 
reviewed  its  existing  regulation  at  36 
CFR  251.9  governing  agreements  for  the 
management  of  municipal  watersheds. 
As  a  result  of  the  review,  the  agency 
proposes  to  revise  the  rule  to  conform 
with  changes  in  legislation  and 
administrative  procedures  occurring 
since  promulgation  of  the  existing  rule. 
The  proposed  regulation  would  transfer 
the  approval  authority  for  special 
management  of  municipal  watersheds 
from  the  Chief  to  Regional  Foresters, 
would  integrate  the  management  of 
municipal  watersheds  with  regulations 
governing  forest  planning  at  36  CFR  Pan 
219.  and  would  require  special  use 
authorizations  when  land  use 
restrictions  are  im.posed  for 
management  of  municipal  watersheds. 

DATE:  Comments  must  be  received 
November  9.  1987. 

ADDRESS:  Send  wTitten  comments  to  F. 
Dale  Robertson,  Chief  (2500).  Forest 
Service.  USDA,  P.O.  Box  96090. 
Washington.  DC  20090-6090 

The  public  may  inspect  comments 
received  on  this  proposed  rule  in  the 
office  of  the  Director,  Watershed  and 
Air  Management  Staff,  Room^  1210. 
Rosslyn  Plaza  E,  1621  Norih  Kent  Street, 
Rosslyn,  Virginia,  between  the  hours  of 
8:30  a.m.  and  4:30  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rhey  Solomon.  Watershed  and  Air 
Management  Staff.  (703)  235-8163. 

SUPPIXMENTARY  INFORMATION:  The 

existing  regulation  at  36  CFR  251.9  was 
issued  September  11. 1942,  to  provide 
guidance  for  implementing  the  Domestic 
Water  Supply  Act  of  1940  (16  U.S.C 
552a).  The  regulation  provides  for  the 
Chief  of  the  Forest  SerMce  to  enter  into 
formal  agreements  with  municipalities 
for  the  protection  of  watersheds  on 
National  Forests  that  provide  municipal 
water  supplies.  The  existing  regulation 
anticipated  mutual  action  (e.g. 
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enforcement  assistance)  by  the 
municipality  and  the  Forest  Service  for 
protection  of  municipal  water  supplies. 
The  regulation  states  requirements  to  be 
contained  in  agreements,  including  tha 
kinds  of  uses  to  be  restricted,  the  nature 
and  extent  of  restrictions,  and  special 
protective  measures  which  may  be 
necessary.  The  regulation  also  requires 
that  any  payment  to  compensate  the 
United  States  for  losses  of  revenue 
resulting  from  restrictions  be  clearly 
defined  in  agreements. 

Since  1942,  two  significant  laws  were 
enacted  which  directly  affect 
management  of  municipal  watersheds: 
The  National  Forest  Management  Act  of 
1976  (16  U.S.C.  1600  et  seq.]  and  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (43  U.S.C.  1701  et  seq.]. 

The  Federal  Land  Policy  and 
Management  Act  repealed  a  part  of 
section  1  of  the  Domestic  Water  Supply 
Act  of  1940  (16  U.S.C.  552a),  which 
authorized  the  President  to  set  aside 
National  Forest  lands  from  all  forms  of 
location  and  entry.  The  National  Forest 
Management  Act  requires 
comprehensive  land  resource 
management  plans  for  units  of  the 
National  Forest  System.  These  plans 
provide  the  detailed  on-the-ground 
direction  to  guide  the  integrated 
management  of  the  resources  of  these 
lands.  Therefore,  management  of 
municipal  watersheds  must  be  reflected 
in  and  governed  by  these  plans;  not  in 
separate  formal  agreements,  the  concept 
for  which  predates  passage  of  the 
National  Forest  Management  Act. 

In  addition,  rules  at  36  CFR  Part  219 
were  developed  to  guide  agency 
compliance  with  the  planning 
requirements  of  the  National  Forest 
Management  Act.  These  planning  rules 
delegate  approval  of  land  and  resource 
management  plans  to  Regional 
Foresters.  This  creates  a  conflict 
between  the  forest  plan  approval 
authority  delegated  to  the  Regional 
Forester  by  36  CFR  219.4,  and  the 
approval  authority  for  municipal 
watershed  agreements  assigned  to  the 
Chief  by  36  CFR  251.9.  To  provide 
consistency,  the  proposed  regulation 
makes  it  clear  that  forest  plans  and 
special  use  authorizations — not  formal 
agreements — are  the  primary 
mechanisms  for  managing  municipal 
water  supplies  that  originate  on 
National  Forest  System  lands.  The 
proposed  rule  eliminates  the 
requirement  for  the  Chiefs  approval  of 
municipal  watershed  agreements, 
thereby  effectively  delegating  to  the 
Regional  Forester,  as  part  of  forest  plan 
approval,  the  authority  to  approve 
special  uses  and  land  use  restrictions 


related  to  municipal  watersheds.  This 
delegation  will  remove  one  level  of 
administrative  approval  and  better 
integrate  decisions  for  management  of 
municipal  watersheds  with  other  land 
use  decisions  made  as  part  of  forest 
planning. 

The  existing  rule  is  unclear  as  to 
whether  special  use  authorizations  are 
required  to  effect  municipal  watershed 
agreements.  This  has  led  to  inconsistent 
handling  of  these  agreements.  Many 
existing  municipal  watershed 
agreements  are  not  accompanied  by 
special  use  authorizations  although  the 
rules  governing  special  uses — 36  CFR 
part  251;  Subpart  B — clearly  require 
such  authorization.  Therefore,  the 
proposed  rule  makes  it  clear  that  special 
use  authorizations  are  required  (1)  for 
all  municipal  watersheds  where  the 
local  agency  desires  to  impose 
restrictions  on  the  use  of  the  land  and 
(2)  for  construction  and  maintenance  of 
any  facilities  on  National  Forest  System 
lands. 

The  stipulation  in  the  existing 
regulation  for  reimbursement  to  the 
United  States  for  revenues  foregone  is 
based  on  section  3  of  the  Domestic 
Water  Supply  Act  (16  U.S.C.  552c)  and 
was  intended  to  be  applied  solely  to 
National  Forest  System  lands  formally 
withdrawn  by  the  President  for 
exclusive  use  as  municipal  watersheds. 
Several  water  suppliers  who  offered 
comments  on  the  existing  rule  have 
asked  that  this  provision  be  removed.  In 
reviewing  this  provision,  we  find  that 
the  language  of  the  existing  rule  is 
flawed  and  has  led  to  inconsistent 
application  of  the  reimbursement 
stipulation.  We  agree  that  this  provision 
to  base  fees  on  revenues  foregone 
should  be  removed.  However,  it  is 
important  to  retain  the  requirement  that 
when  use  of  forest  land  and  multiple 
resources  are  substantially  restricted  to 
benefit  a  local  group  of  users,  the  United 
States  may  be  compensated  for  granting 
such  a  privilege.  Therefore,  the  text  of 
§  251.9  is  proposed  to  be  amended  to 
clarify  that  a  fee  may  be  charged  based 
on  the  rights  and  privileges  granted. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
procedures  of  the  Department  of 
Agriculture.  It  has  been  determined  that 
this  is  not  a  major  rule.  The  regulation 
will  have  little  or  no  effect  on  the 
economy  since  the  changes  are  technical 
and  administrative.  Moreover,  the 
Assistant  Secretary  of  Agriculture  for 
Natural  Resources  and  Environment  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
because  it  is  principally  a  procedural, 


conforming  regulation  and  does  not 
substantially  alter  the  existing 
regulation. 

This  proposal  removes  an 
administrative  level  of  approval  and 
integrates  the  protection  and 
management  of  municipal  watersheds 
with  existing  planning  mechanisms.  This 
should  result  in  more  efficient  planning 
for  municipal  watersheds  and  reduce 
paperwork  in  connection  with  formal 
agreements. 

Based  on  both  past  experience  and 
environmental  analysis,  this  proposed 
rule  will  have  no  significant  effect  on 
the  human  environment,  individually  or 
cumulatively.  The  delegation  of 
authority  from  the  Chief  to  Regional 
Foresters,  the  requirements  for  the 
integration  of  municipal  watersheds 
with  forest  planning,  and  the 
clarification  for  the  requirement  of  a 
special  use  authorization,  in  and  of 
themselves,  will  not  result  in  any 
additional  environmental  impact  on  the 
watersheds.  Therefore,  this  action  is 
categorically  excluded  from  any 
requirement  for  documentation  in  an 
environmental  assessment  or 
environmental  impact  statement  (40  CFR 
1508.4). 

List  of  Subjects  in  36  CFR  Part  251 

Environmental  protection.  National 
forests.  Water  resources.  Watersheds. 

Therefore,  for  the  reasons  set  forth  in 
the  preamble,  it  is  proposed  to  amend 
Subpart  A  of  Part  251  of  Title  36  of  the 
Code  of  Federal  Regulations  as  follows: 

PART  251— LAND  USES 

Subpart  A— Miscellaneous  Land  Uses 

1.  The  authority  citation  for  Subpart  A 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  428a.  1011: 16  U.S.C. 
460p-4eOp-5.  406q-46(k|-9,  460r^J60r-5,  460v- 
460V-8.  485,  486.  513-519.  551,  552.  678a.  1131- 
1136.  1241-1249, 1271-1287;  Pub.  L.  76-867,  54 
Stat.  1197. 

2.  Revise  §  251.9  to  read  as  follows: 

§?51.9    Management  of  municipal 
watersheds. 

(a)  The  Forest  Service  shall  manage 
National  Forest  watersheds  that  supply 
municipal  water  under  multiple  use 
prescriptions  in  forest  plans  (36  CFR 
Part  219).  When  a  municipality  desires 
special  protection  needs  that  exceed  the 
level  of  protection  provided  in  the  forest 
plan,  the  municipality  must  apply  to  the 
Forest  Service  for  a  special  use 
authorization  (36  CF'R  251.54).  A  special 
use  authorization  may  allow  the 
municipahty  to  use  the  subject  lands 
and  restrict  public  access  and  resource 
uses  within  the  watershed  and  may 
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provide  special  requirements  of 
management  for  National  Forest  System 
lands  producing  the  water. 

(b)  In  any  special  use  authorizations 
issued  to  protect  municipal  water 
supplies  the  authorized  forest  officer 
should  describe  the  types  of  uses,  if  any. 
to  be  restricted,  the  nature  and  extent  of 
any  restrictions,  any  special  land 
management  protective  measures  and/ 
or  any  necessary  standards  and 
guidelines,  as  well  as  any  resources  that 
are  to  be  provided  by  the  municipality. 

(c)  Special  use  authorizations  issued 
pursuant  to  this  section  are  subject  to 
the  same  fees,  conditions  and 
procedures  applicable  to  all  other 
special  uses  as  set  forth  in  Subpart  B  of 
this  part. 

(d)  Any  municipal  watershed 
management  requirements  and/or 
restrictions  implemented  through  special 
use  authorizations  shall  be  consistent 
with  forest  plans. 

George  S.  Dunlop, 

Assistant  Secretary,  Natural  Resources  and 
Environment. 

Dated:  August  13,  1987. 
|FR  Doc.  87-20518  Filed  9-4-^7:  8.45  am) 
BILLING  CODE  34ia-11-M 

36  CFR  Part  251 

Petersburg  Watershed,  Alaska 
agency:  Forest  Service,  USDA 
ACTION:  Proposed  rule. 

summary:  As  required  by  E.O.  12291, 
the  Forest  Service  has  reviewed  its 
existing  regulation  at  36  CFR  251.35 
governing  access  into  the  Petersburg 
watershed  in  the  Tongass  National 
Forest,  Alaska.  As  a  result  of  the  review, 
the  Agency  proposes  to  revise  the  rule 
to  address  concerns  identified  in  the 
review  and  to  conform  with  events  that 
have  occurred  since  the  rule  was 
originally  promulgated. 

date:  Comments  must  be  received  by 
November  9,  1987. 

ADDRESSES:  Send  written  comments  to 
F.  Dale  Robertson,  Chief  (2500),  Forest 
Service,  USDA,  P.O.  Box  96090. 
Washington,  DC  20090-6090. 

The  public  may  inspect  comments 
received  on  this  proposed  rule  in  the 
office  of  the  Director,  Watershed  and 
Air  Management  Staff,  Room  1210, 
Rosslyn  Plaza  E,  1621  North  Kent  Street, 
Rosslyn.  Virginia,  between  the  hours  of 
8:30  a.m.  and  4:30  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rhey  Solomon,  Watershed  and  Air 
Management  Staff,  (703)  235-8163. 
SUPPLEMENTARY  INFORMATION:  The 
existing  regulation  governing  access  to 
the  Petersburg  watershed  within  the 


Tongass  National  Forest  in  Alaska.  36 
CFR  251.35,  was  issued  January  3,  1941. 
to  implement  the  provisions  of  the  Act 
of  October  14,  1940  (54  Stat.  1197)  That 
act  authorized  protection  of  the 
municipal  water  supply  for  the  town  of 
Petersburg.  Alaska.  The  existing 
regulation  permits  Federal  and 
territorial  officials  and  employees  of  the 
tov\'n  of  Petersburg  to  enter  the 
watershed  to  operate,  maintain,  and 
improve  the  town's  water  system.  The 
regulation  prohibits  al!  other  access 
within  the  watershed  without  a  permit 
that  has  been  approved  by  an  official  of 
the  town  of  Petersburg  and 
countersignf  d  by  a  forest  officer.  Tlie 
regulation  h'so  permits  the  removal  of 
timber  from  the  watershed,  but  only 
under  such  conditions  as  will 
adequately  safeguard  the  town's  water 
supply. 

Since  promulgation  of  the  rule  in  1941, 
Alaska  has  become  a  State,  and 
Petersburg  is  now  denominated  as  a 
city. 

Therefore,  the  reference  to 
"territorial"  officials  should  be  changed 
to  "State"  officials  and  reference  to 
"town"  should  be  changed  to  "city". 

As  a  result  of  years  of  experience 
under  the  rule,  forest  officers  and  city 
officials  have  found  that  the  requirement 
to  issue  individual  permits  for  all  public 
recreation  uses  within  the  watershed  is 
burdensome  for  adm.mistrators  and  the 
public.  Accordingly,  the  proposed  rule 
would  authorize  public  access  of  the 
Raven's  Roost  Trail  for  travel  to  the 
Raven's  Roost  public  recreation  cabin 
and  the  Alpine  Recreation  Area  without 
the  need  for  a  permit.  The  review  also 
revealed  the  possibility  of  interpreting 
the  present  language  as  prohibiting 
access  by  Forest  Service  officials  and 
agents  unless  they  obtain  a  permit: 
therefore,  the  proposed  rule  removes 
any  interpretive  ambiguity  by  expressly 
acknowledging  the  right  of  access  by 
Forest  Service  and  ether  Federal 
officials  and  their  agents  in  the  conduct 
of  their  official  duties. 

Because  the  rule  prohibits 
unauthorized  use,  the  proposed  rule 
incorporates  a  penalty  provision  so  that 
the  public  is  fully  aware  of  the  penalties 
for  violation  of  the  rule.  The  penalty  is 
not  new;  it  has  merely  been 
incorporated  into  the  rule  to  provide  full 
disclosure  to  the  public.  Finally,  the 
contextual  sequence  and  the  language  of 
the  regulation  have  been  revised  for 
ease  of  understanding  and  reference. 

This  proposed  rule  has  been  reviewed 
under  E.O.  12291  and  procedures  of  the 
Department  of  Agriculture.  It  has  been 
determined  that  this  is  not  a  m.ajor  rule. 
The  regulation  will  have  Uttle  or  no 
effect  on  the  economy  since  the  changes 


are  technical  and  administrative. 
Moreover,  the  Assistant  Secretar>'  of 
Agriculture  for  Natural  Resources  and 
Environment  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  since  it 
essentially  affects  only  one  community, 
Petersburg,  Alaska,  and  it  is  principally 
a  procedural  conforming  regulation  that 
does  not  substantially  alter  the  existing 
regulation. 

Based  on  both  past  experience  and 
environmental  analysis,  this  proposed 
rule  will  have  no  significant  effect  on 
the  human  environment,  individually  or 
cumulatively.  The  removal  of  the  permit 
requirement  for  entrance  to  pubiic 
recreation  areas  and  the  conformance  of 
the  timber  removal  provision  to 
subsequent  legislation  will  not,  in  and  of 
themselves,  result  m  any  additional 
impacts  on  the  watershed  or 
management  direction  for  the  area. 
Therefore,  this  action  is  categorically 
excluded  from  any  requirement  for 
documentation  in  an  environmental 
assessment  or  environmental  impact 
statement  (40  CFR  1508,4). 

List  of  Subjects  in  36  CFR  Part  251 

Environmental  protection.  National 
forests.  Water  resotjrces.  Watersheds. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  to  amend 
Subpart  A  of  Part  251  of  Title  36  of  the 
Code  of  Federal  Regulations  as  follows: 

PART  251— LAND  USES 

Subpart  A— Miscellaneous  Land  Uses 

1,  The  authority  citation  for  Subpart  A 
is  revised  to  read  as  follows: 

Authoritj-:  7  U.S.C.  428a.  1011.  16  US  C. 
460p-460p-^5.  460q-460q-9.  460r-460r-5.  460v- 
460v-e,  4ft5,  486.  513-519.  551.  552,  678a,  1131- 
1136.  1241-1249,  1271-1287;  Pub.  L  76-867,  54 
Stat.  1197. 

2.  Revise  §  251.35  to  read  as  follows: 

§  25 1 .35    Petersburg  Watershed. 

(a)  Except  as  authorized  in  paragraphs 
(b)  and  (c)  of  this  section,  access  to 
lands  within  the  Petersburg  watershed. 
Tongass  National  Forest  as  described  in 
the  Act  of  October  17. 1940  (54  Stat. 
1197),  is  prohibited. 

(b)  Access  to  lands  within  the 
Pet-ersburg  watershed  is  hereby 
authorized,  without  further  written 
approval,  for  the  following  routine 
purposes: 

(1)  The  discharge  of  official  duties 
related  to  management  of  the  Tongass 
National  Forest  by  Federal  employees, 
holders  of  Forest  Service  contracts,  or 
Forest  Service  agents; 
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(2)  The  operation,  maintenance,  and 
improvement  of  the  municipal  water 
system  by  Federal  and  State  officials 
and  employees  of  the  City  of  Petersburg; 
and 

(3)  Public  recreational  use  of  the 
Raven's  Roost  Trail  for  access  to  and 
from  the  Raven's  Roost  public  recreation 
cabin  and  the  Alpine  Recreation  Area. 

(c)  Any  person  who  wishes  to  enter 
upon  the  lands  within  the  watershed  for 
purposes  other  than  those  listed  in 
paragraph  (b)  of  this  section  must  obtain 
a  permit  that  has  been  signed  by  the 
appropriate  city  official  and 
countersigned  by  the  District  Ranger. 

(d)  Unauthorized  entrance  upon  the 
lands  w'.'.hin  the  watershed  is  subject  to 
punishment  by  a  fine  of  not  more  than 
$500  or  imprisonment  for  not  more  than 
six  months  or  both  pursuant  to  16  U.S.C. 
551. 

(e)  The  Forest  Supervisor  of  the 
Siikine  Area  of  the  Tongass  National 
Forest  may  authorize  the  removal  of 
timber  from  the  watershed  under  the 
regulations  governing  disposal  of 
national  forest  timber  (36  CFR  Part  223). 
In  any  removal  of  timber  from  the 
watershed,  the  Forest  Supervisor  shall 
provide  adequate  safeguards  for  the 
protection  of  the  Petersburg  municipal 
water  supply- 
George  S.  Dunlop, 

Assiscant  Secretary,  Natural  Resources  and 
Environment. 
Date:  August  13, 1987. 

[FR  Doc.  87-20517  Filed  9-4-87;  8:45  am) 
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ENVIRONME^fTAL  PROTECTION 
AGENCY 

(A-3-FRL-3233-4;  EPA  Docket  No. 

AM606PA] 

40  CFR  Part  52 

Disapproval  of  State  Implementation 
Plan  Revision;  Pennsylvania 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Proposed  rule. 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  to 
disapprove  a  September  23,  1985  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  Commonwealth  of 
Pennsylvania  pertaining  to  changes  in 
the  emissions  inventory  for  sources  of 
volatile  organic  compound  (VOC) 
emissions  in  the  southeastern  part  of  the 
State  (Pennsylvania  portion  of  the 


Metropolitan  Philadelphia  Interstate 
AQCR).  This  proposed  disapproval 
action  is  based  on  the  fact  that  the 
Commonwealth  has  not  adequately 
demonstrated  progress  toward  meeting 
the  44  percent  VOC  emission  reduction 
requirement  stipulated  in  the  June  30, 
1982  Pennsylvania  ozone  and  carbon 
monoxide  SIP  revision.  The  majority  of 
the  purported  emissions  reductions  are 
not  enforceable  and,  therefore,  can  not 
be  relied  upon  in  any  demonstration  of 
attainment.  Ambient  ozone  levels 
resulting  from  Philadelphia  area 
emissions  are  still  well  above  the  ozone 
standard,  indicating  that  the  standard 
will  not  be  met  by  the  December  31, 1987 
statutory  date  or  any  date  in  the  near 
term  after  1937. 

The  proposed  disapproval  would  not 
require  any  emission  reductions  beyond 
the  44  percent  reduction  requirement 
already  stipulated  in  the  1982  SIP 
revision.  That  reduction  requirement  has 
been  determined  to  be  necessary  in 
order  for  the  ozone  standard  to  be  met 
in  the  areas  affected  by  Philadelphia 
area  emission."?.  This  notice  discusses 
the  results  of  EPA's  review  of  the 
Commonwealth's  September  23, 1985 
submittal  and  solicits  public  comments 
on  the  submittal  and  EPA's  proposed 
disapproval  action. 

DATE:  Comments  must  be  submitted  on 
or  before  October  8, 1987. 

ADDRESSES:  Copies  of  the  submitted  SIP 
revision  proposal  and  accompanying 
support  material  are  available  for  public 
inspection  during  normal  business  hours 
at  the  following  locations: 

U.S.  Environmental  Protection  Agency, 
Region  III,  Air  Management  Division, 
841  Chestnut  Building,  Philadelphia, 
PA  19107,  Attn:  Esther  Steinberg 
Commonwealth  of  Pennsylvania, 
Department  of  Environmental 
Resources,  Bureau  of  Air  Quality 
Control,  200  North  3rd  Street, 
Harrisburg,  PA  17120,  Attn:  Gary 
Triplett 

All  comments  on  the  proposed 
disapproval  that  are  submitted  within  30 
days  of  publication  of  this  notice  will  be 
considered  and  should  be  directed  to 
Denis  Lohman.  Acting  Chief  of  the  PA/ 
WV  Section  at  EPA,  Region  III,  841 
Chestnut  Bldg.,  Philadelphia,  PA  19107, 
EPA  Docket  No.  AM606PA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  Budney  (3AM11)  at  the  EPA, 
Region  III  address  above  or  call  (215) 
597-0545. 

SUPPLEMENTARY  INFORMATION:  In 
response  to  provisions  of  the  1977 
Amendments  to  the  Clean  Air  Act,  the 
Commonwealth  of  Pennsylvania 
submitted  to  EPA  several  revisions  to  its 


SIP  for  ozone  and  carbon  monoxide. 
EPA  approved  some  of  these  revisions 
on  May  20. 1980.  However,  because  the 
Commonwealth  requested  and  received 
an  extension  to  December  31, 1987  for 
the  attainment  of  the  ozone  standard  in 
the  Philadelphia,  Pittsburgh,  and 
Allentown-Bethlehem-Easton  areas,  and 
until  June  30, 1983  in  Philadelphia,  and 
until  December  31, 1985  in  Pittsburgh  for 
the  attainment  of  the  carbon  monoxide 
standard,  the  Commonwealth  was 
required  to  submit  another  SIP  revision 
by  July  1,  1982. 

The  Commonwealth  submitted  the 
required  revisions  to  its  ozone  and 
carbon  monoxide  SIP  on  June  30, 1982. 
For  the  Philadelphia  area  (Pennsylvania 
portion  of  the  Metropolitan  Philadelphia 
Interstate  AQCR).  that  SIP  revision 
acknowledged  a  5.5  percent  shortfall  in 
planned  VOC  emission  reductions 
needed  to  attain  the  ozone  standard 
there,  i.e.,  a  38.5  percent  reduction  was 
projected,  contrasted  with  the  44  percent 
reduction  predicted  to  be  necessary  to 
attain  the  ozone  standard. 

The  ozone  standards  (National 
Ambient  Air  Quality  Standards)  are 
specified  in  40  CFR  Part  50.  The  primary 
(and  secondary)  standard  is  defined  to 
be  violated  when  the  annual  average 
expected  number  of  daily  exceedances 
of  the  standard  (0.12  parts  per  million 
(ppm),  one  hour  average  ozone 
concentration)  is  greater  than  1.0.  A 
daily  exceedance  occurs  when  the 
maximum  hourly  ozone  concentration 
during  a  given  day  exceeds  0.124  ppm. 

Due  to  certain  deficicpcies  in  the  1982 
SIP  revision,  including  the  5.5  percent 
shortfall  in  planned  VOC  emission 
reductions,  on  February  3, 1983  (48  FR 
5096),  EPA  proposed  to  disapprove 
certain  portions  of  the  1982  SIP  revision 
for  the  Philadelphia  area. 

In  a  letter  dated  July  26, 1983,  the 
Secretary  of  the  Pennsylvania 
Department  of  Environmental  Resources 
reaffirmed  the  Commonwealth's 
commitment  to  achieve  the  44  percent 
VOC  emission  reduction  requirement 
stipulated  in  the  1982  SIP  revision.  On 
October  24, 1983,  the  Commonwealth 
submitted  a  SIP  revision  correcting  the 
deficiencies  noted  in  the  February  3, 
1983  Federal  Register  proposed 
disapproval. 

Among  the  actions  to  correct  the 
deficiencies  in  the  October  24, 1983  SIP 
revision,  the  Commonwealth  committed 
to  adopt  and  implement  sufficient 
additional  emission  reduction  measures 
to  achieve  the  full  44  percent  emission 
reduction  requirement  by  December  31, 
1987.  The  Commonwealth  listed  several 
potential  new  emission  reduction 
measures  under  consideration,  and 
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committed  to  implement  the  appropriate 
medsures  by  March  15,  1985.  Given  the 
above  actions  by  the  Commonwealth,  on 
February  26.  1985  (50  FR  7772).  EPA 
approved  the  June  30.  1982  and  October 
24,  1983  SIP  revisions. 

On  September  23. 1985.  the 
Commonwealth  submitted  a  proposed 
revision  (Supplement  No.  2)  to  its  1982 
ozone  and  carbon  monoxide  SIP. 
Supplement  No.  2  is  the  subject  of 
today's  notice.  It  contains  an  update  to 
the  point  source  emission  inventory  and 
projected  (1987)  total  point,  area  and 
mobile  source  emissions  inventory  for 
the  Pennsylvania  portion  (Bucks. 
Montgomery,  Philadelphia,  Chester  and 
Delaware  Counties)  of  the  Metropolitan 
Philadelphia  Interstate  AQCR.  It 
identifies  specific  VOC  point  sources 
and  respective  emissions  for  each  year 
from  1980  through  1983  and  revised 
source-specific  emission  projections  for 
1987.  Supplement  No.  2  suggests  that 
there  is  no  longer  any  need  to  implement 
additional  control  measures  to  make  up 
the  5.5  percent  VOC  emission  reduction 
shortfall  projected  in  the  1982  SIP 
revision.  That  conclusion  is  based  on  a 
revised  projection  of  1987  VOC 
emissions,  which  the  Commonwealth  is 
using  as  the  basis  for  its  claim  that 
control  measures  already  implemented 
and  planned,  without  any  additional 
measures,  will  be  sufficient  to  make  up 
the  shortfall  The  revised  projection  is 
primarily  based  on  the  fact  that  VOC 
emissions  between  1980  and  1983  are 
estimated  to  have  decreased  much  more 
than  originally  anticipated. 

EPA  asked  the  Commonwealth  to 
document  the  emission  reductions  cited 
in  Supplement  No.  2  and  to  demonstrate 
that  they  are  due  to  permanent 
enforceable  measures.  It  is  important  to 
document  source-specific  emission 
control  measures  that  have  been  or  are 
being  implemented,  along  with  specific 
reductions  attributable  to  each  measure. 
That  is  necessary  in  order  to  have 
reasonable  assurance  that  any  claimed 
emission  reductions  can  be  relied  upon 
to  continue  beyond  1987.  and  to  give 
creedance  to  the  proposed  SIP  revision 
and  the  1987  emission  projection 
contained  therein. 

For  the  majority  of  the  claimed 
emission  reductions,  the  Commonwealth 
has  failed  to  demonstrate  that  they 
result  from  permanent  enforceable 
measures.  It  appers  that  most  of  the 
claimed  reductions  are  based  on 
production  decreases  and  other  factors 
that  do  not  constitute  permanent 
enforceable  measures.  The  consequence 
is  that  there  is  nothing  to  prevent 
emissions  from  increasing  as  economic 
conditions  and  other  factors  change. 


Therefore  EPA  cannot  approve  the 
proposed  SIP  revision. 

Proposed  Action 

EPA  is  proposing  to  disapprove  the 
September  23.  1985  SIP  revision 
submitted  by  the  Commonwealth  of 
Pennsylvania  relating  to  control  of  VOC 
emissions  in  the  southeastern  part  of  the 
State.  The  consequence  of  this  action  is 
that  the  Commcnwe.Tlth  is  still  required 
to  make  up  the  VOC  emission  reduction 
shortfall  through  implementation  of 
additional  control  measures. 

Interested  parties  are  invited  to 
submit  comments  on  this  action.  EPA 
will  consider  comments  received  within 
30  days  of  publication  of  this  notice. 

Under  5  U.S.C.  605(b),  I  certify  that 
this  disapproval  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  (See 
46  FR  8709)  because  it  imposes  no  new 
regulations. 

Under  Executive  Order  12291,  this 
action  is  not  "Major."  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone. 
Hydrocarbons. 

Authority:  42  U.S.C.  7401-7642. 

Diite:  March  31, 1987. 
James  M.  Self, 
Regional  Administrator. 
[FR  Doc  87-20546  Filed  9^1-87;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 

46  CFR  Parts  38.  54.  98.  and  151 

[CGD  85-061  I 

Intervals  for  Required  Internal 
Examination  and  Hydrostatic  Testing 
of  Pressure  Vessel  Type  Cargo  Tanks 
on  Barges 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  is  proposing 
to  amend  the  regulations  that  govern 
internal  inspection  and  hydrostatic  test 
intervals  for  pressure  vessel  cargo  tanks 
on  barges  that  transport  liquefied 
gaseous  cargoes  and  Grade  A 
flammable  liquids.  This  proposal 
originated  from  industry  requests  that 
the  Coast  Guard  review  and  amend 
existing  inspection  requirements.  If  this 
proposal  is  adopted,  industry's 
compliance  costs  would  decrease  due  to 
the  lengthening  of  inspection  intervals. 
The  present  level  of  safety  is  maintained 
by  the  incorporation  into  the  standards 


of  more  sophisticated  examination 
technologies. 

DATtES:  Comments  must  be  received  on 
or  before  December  7. 1987. 

ADDRESSES:  Comments  should  be 
submitted  to  Commandant  (G-CMC/21), 
U.S.  Coast  Guard  Headquarters, 
Washington.  DC  20593.  Comments  will 
be  available  for  inspection  or  copying  at 
the  Marine  Safety  Council  (G-CMC/21). 
Room  2110.  2100  2nd  Street.  SW.. 
Washington,  DC  20593-0001.  between 
7:00  a.m.  and  4:00  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  A  draft 
regulatory  evaluation  and 
environmental  assessment  have  been 
prepared  and  placed  in  the  rulemaking 
docket.  The  draft  regulatory  evaluation 
may  be  inspected  or  copied  at  the  same 
location  referred  to  in  ADDRESSES. 
Copies  may  also  be  obtained  (n 
contacting  L,CDR  Puwhts  '^t-i  fob 

FURTHER  INFORMATION  CONTACT 
FOR  FURTHER  INFORMATION  CONTACT: 

LCDR  Geoffrey  D.  Powers,  Standards 
Development  Branch,  Office  of  Marine 
Safety,  Security,  and  Environmental 
Protection,  telephone  (202)-267-1045. 
Normal  working  hours  are  between  7:00 
a.m.  and  3:30  p.m.,  Monday  through 
Friday  except  federal  holidays. 

SUPPLEMENTARY  INFORMATION; 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  written  views,  data  or 
arguments.  Each  comment  should 
include  the  name  and  address  of  the 
commenter,  reference  the  docket 
number  (CGD  85-061)  and  the  specific 
section  of  the  proposal  to  which  each 
comment  applies,  and  the  reason  for 
each  comment. 

All  comments  received  before  the 
expiration  of  the  comment  period  will  be 
considered  before  final  action  is  taken 
on  this  proposal.  No  public  hearing  is 
planned,  but  one  may  be  held  at  a  time 
and  place  to  be  set  in  a  later  notice  in 
the  Federal  Register  if  requests  in 
writing  are  received  from  interested 
persons  raising  genuine  issues  and 
desiring  to  comment  orally  at  a  public 
hearing  and  the  Coast  Guard  determines 
that  the  opportunity  to  make  oral 
presentations  will  aid  in  the  rulemaking 
process. 

If  an  acknowledgment  is  desired,  a 
stamped,  self-addressed  postcard  or 
envelope  should  be  enclosed. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  proposal  are:  LCDR 
Geoffrey  D.  Powers.  Project  Manager, 
and  Mr.  Stanley  Colby.  Project  Counsel. 
Office  of  Chief  Counsel. 
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Background 

Thp  CoHKt  Guard  published  an 
Advance  Notice  uf  Proposed 
Rulemaking  (ANPRM)  in  the  December 
3.  1985  issue  of  the  Federal  Register  (50 
FR  49563)  requesting  information  on  the 
effects  of  extending  the  intervals 
between  internal  examinations  and 
hydrostatic  tests  of  barge  pressure 
vessel  cargo  tanks  that  carry  liquefied 
gaseous  cargoes  or  Grade  A  Tlammable 
liquids  at  ambient  temperatures.  Eight 
comments  v\'pre  received  in  response  to 
the  AXPR.M.  Also,  at  the  meeting  of  the 
Towing  Safety  Advisory  Committee 
(TSAC)  on  February  27.  1986  (of  which 
the  public  was  notified  in  the  January 
30.  1986  issue  of  the  Federal  Register  (51 
FR  3874)),  participants  expressed  a 
desire  that  any  rulemaking  resulting 
from  the  ANPRM  include  a  change  in 
the  inspection  intervals  for  barges  with 
pressure  vessel  tanks  that  are 
auihorized  to  carry  anhydrous  ammonia 
under  refrigerated  conditions. 

In  preparing  this  proposal,  the  Coast 
Guard  also  considered  ten  comments 
which  were  submitted  circa  1982  in 
response  to  a  Coast  Guard 
questionnaire  which  solicited  from  the 
members  of  the  Chemical 
Transportation  Advisory  Committee 
(CTAC)  information  similar  to  the 
information  sought  by  the  ANPRM. 
Additionally,  the  Coast  Guard  reviewed 
existing  rail  car  regulations  and  existing 
and  proposed  tank  truck  regulations  as 
well  as  various  industry  standards  in 
preparing  this  proposal. 

Discussion  of  Comments 

lalormalion  and  comments  were 
received  on  the  following  issues  raised 
in  the  ANPRM. 

Comments  were  received  addressing 
the  range  of  cargo  temperatures  the 
regulations  would  affect.  Existing 
regulations  in  46  CFR  Part  151,  for 
example,  allow  anhydrous  ammonia  to 
be  carried  at  ambient  temperatures 
under  pressure,  refrigerated  in  gravity 
tanks,  or  at  some  design  condition 
between  these  two  extremes.  The  Coast 
Guard  has  decided  that  the  proposed 
inspection  intervals  could  be  applied  to 
unmanned  barges  carrying  liquefied 
compressed  gases  at  temperatures 
warmer  than  -55°C  (-67'F)  without 
adversely  affecting  safety;  however,  the 
Coast  Guard's  concern  with  thermally 
induced  cracking  precluded  it  from 
proposing  to  amend  the  inspection 
intervals  for  tanks  carrying  cargoes  at 
temperatures  colder  than  -55°C.  The 
proposed  language  in  §  38.25-l(a)(l)(i). 
§  98.2,T-95ia)(l)(i),  and  §  151.04-5(b)(3)(i) 
reflects  this  decision. 


Comments  were  received  concerning 
the  appropriate  intervals  for  conducting 
internal  inspections  on  pressure  vessel 
cargo  tanks.  All  but  one  party  agreed 
that  internal  inspection  intervals  could 
be  safely  extended  from  the  present 
requirement  of  8  years  and  proposed 
intervals  ranging  from  10  to  15  years. 
The  one  party  that  disagreed 
recommended  a  3  year  interval.  The 
Coast  Guard  experience  in  inspecting 
these  tanks  has  shown  that  a  3  year 
interval  is  unnecessarily  restrictive  and 
the  recommendation  was  rejected.  In 
addition  to  considering  those  comments, 
the  Coast  Guard  has  considered  DOT 
requirements  for  both  rail  and  highway 
transportation  of  hazardous  substances 
in  pressure  tanks.  The  Coast  Guard  has 
also  reviewed  the  following  standards: 
API  510  "Pressure  Vessel  Inspection 
Code— 1985"  and  ANSI/NB-23 
"National  Board  Inspection  Code — 
1985".  Those  standards  state  that  the 
maximum  period  between  internal 
inspections  of  pressure  vessels  should 
not  exceed  one-half  the  remaining 
corrosion  rate  life  or  10  years, 
whichever  is  less.  Therefore,  after 
considering  the  standards  and  the 
comments  as  well  as  the  experience 
gained  by  allowing,  on  a  case-by-case 
basis,  some  pressure  vessel  cargo  tanks 
to  remain  in  «ervice  up  to  12  years 
before  the  first  internal  inspection,  the 
Coast  Guard  is  proposing  in  §§  38.25- 
l|a)(l)(i),  98.25-95(a)(l)(i),  and  151.04- 
5(b)(3)(i),  to  allow  many  pressure  vessel 
cargo  tanks  to  remain  in  service  up  to  10 
years  between  internal  inspections.  This 
would  allow  the  internal  inspections  to 
coincide  with  drydockings. 

The  Coast  Guard  is  proposing  in 
§§  38.2S-l{a)|3)  and  98.25-95(a)(2)  to 
amend  the  requirement  for  the  removal 
of  sufficient  insulation  from  lagged 
tanks  to  permit  spot  external 
examination  of  the  tank  so  that  this 
procedure  occurs  at  the  same  time  as 
the  tank  internal  inspection. 

Tanks  carrying  cargoes  which  exhibit 
corrosive  behavior  or  cargoes  capable  of 
forming  corrosive  by-products  when 
contaminated  by  water  will  continue  to 
be  inspected  more  frequently  than  10 
years.  Included  are  lined  pressure  vessel 
tanks  carrying  inorganic  acids. 
Accordingly,  there  is  no  proposed 
change  to  these  requirements. 

Comments  addressed  the  issue  of  the 
increased  attention  necessary  to  ensure 
that  older  pressure  vessel  cargo  tanks 
are  suitable  to  remain  in  service.  One 
party  stated  that  although  it  is  the 
practice  to  increase  the  inspection 
frequency  in  proportion  to  the  age  of 
non-pressure  tank  rail  cars  carrying 
corrosive  cai^oes,  the  practice  is  not 
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justified.  One  party  stated  that  .ae 
inspection  frequency  for  all  pressure 
vessels  should  increase  with  age.  This 
party  also  stated  that  the  National 
Board  Inspection  Code  contains  a 
formula  for  calculating  this  frequency. 
The  Coast  Guard  is  not  proposing  to 
extend  inspection  intervals  for  tanks 
that  carry  corrosive  cargoes.  Present 
regulations  allow  the  OCMI  to  require 
internal  inspection  more  frequently  than 
the  intervals  specified  in  the  event  that 
corrosion  becomes  a  problem  in  a 
particular  tank.  In  those  cases  where 
corrosion  becomes  a  problem,  the  Coast 
Guard  will  consider  using  the 
recommended  formula  as  a  guide  in 
determining  inspection  frequency. 

One  party  stated  that  the  Coast  Guard 
should  consider  the  service  experience 
of  the  pressure  vessel  when  establishing 
inspection  frequencies.  The  Coast  Guard 
agrees  and  has  considered  the  service 
experience  by  reviewing  the  available 
inspection  records  for  barges  with 
pressure  vessel  cargo  tanks,  to  ensure 
that  the  proposals  would  not  affect 
safety. 

One  party  stated  that  ultrasonic 
testing  is  useful  in  determining  tank 
condition.  This  party  further 
recommended  that  to  be  most  effective 
such  testing  should  be  concentrated  on 
locating  potential  problem  areas.  One 
party  stated  that  ultrasonic  testing  is  a 
useful  aid  but  not  a  substitute  for  an 
internal  inspection.  One  party  stated 
that  an  adequate  visual  inspection 
supplemented  by  nondestructive  testing 
procedures  (NOT)  can  better  requalify  a 
tank  than  any  number  of  hydrostatic 
tests.  One  party  recommended  careful 
external  inspections  supplemented  by 
ultrasonic  thickness  measurements  as 
viable  alternatives  to  more  frequent 
internal  inspections  as  a  vessel  ages. 
The  Coast  Guard  agrees  with  the 
recommendations  to  supplement  the 
internal  inspection  with  NOT  and  is 
proposing,  in  §§  38.25-l(a)(5),  98.25- 
95(a)(3),  and  151.04-5(k),  to  require  each 
cargo  tank  subject  to  a  10  year  internal 
inspection  cycle  be  subject  to  NDT 
when  it  reaches  twenty-five  years  after 
the  date  of  delivery  and  at  5  year 
intervals  thereafter.  This  NDT 
requirement  is  proposed  for  older 
vessels  rather  than  proposing  shorter 
internal  inspection  interval.  In  order  to 
maximize  the  efficacy  of  NDT  while 
containing  costs,  the  proposed  rules 
would  require  the  owner  to  submit  a 
proposed  test  procedure  to  the  OCMI 
when  NDT  is  required.  If  the  proposed 
NDT  is  accepted  by  the  OCMI,  it  would 
be  required  that  the  proposal  be  rigidly 
followed. 
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One  party  stated  that  the  hydrostatic 
lest  made  sense  in  the  days  of  riveted 
tanks  where  leaks  could  occur  in  the 
luting  material  used  to  seal  the  seams  or 
where  rivets  could  work  loose  during 
service.  This  party  further  stated  that 
hydrostatic  testing  now  is  valid  only  as 
a  proof  test  after  initial  construction  or 
welded  repairs  and  that  the  number  of 
tanks  failing  these  proof  tests  is 
insignificant.  The  commcnter  felt  a 
thorough  internal  inspection  can  better 
determine  the  quality  of  the  tank  in 
service,  and  questionable  areas  could  be 
further  evaluated  by  NDT  methods.  This 
party  further  recommended  that  the 
Coast  Guard  recognize  the  inability  of 
hydrostatic  tests  to  be  requalify  cargo 
tanks  and  emphasize  proven  NDT 
technology  coupled  with  adequate 
visual  examination.  Two  parties  stated 
that  requirements  for  periodic 
hydrostatic  testing  are  unrealistic  and 
that  this  test  should  only  be  required 
after  initial  construction,  after  repairs  or 
when  there  is  a  question  of  the  physical 
condition  of  the  tank.  The  Coast  Guard 
agrees  and  is  not  proposing  a 
hydrostatic  testing  requirement  as  a 
condition  for  continued  service,  except 
for  those  instances  when  the  marine 
inspector  considers  it  necessary  to 
determine  the  tank's  condition. 

Comments  were  received  concerning 
the  inspection  of  tanks  carrying  cargoes 
which  are  required  to  be  periodically 
hydrostatically  tested  under  present 
requirements  (propylene  oxide,  ethylene 
oxide,  chlorine,  and  sulfur  dioxide).  One 
party  recommended  that  the  required 
hydrostatic  test  of  tanks  in  propylene 
oxide  service  be  eliminated  as  it 
provides  little  benefit  at  substantial 
cost.  One  party  stated  that  Coast  Guard 
operational  requirements  for  an  inert 
pad  gas  and  commercial  product  purity 
requirements  for  propylene  oxide 
combine  to  prevent  the  buildup  of  rust  in 
these  tanks  and  minimize  the  danger  of 
polymerization.  The  inspection  record 
for  these  tanks  supports  this  contention. 
One  party  stated  that  rail  service  tanks 
that  carry  ethylene  oxide  must  be 
constructed  from  specific  materials  but 
no  such  limitations  are  placed  on  tanks 
carrying  propylene  oxide.  The  Coast 
Guard  originally  treated  propylene 
oxide  as  equivalent  to  ethylene  oxide, 
which  is  far  more  dangerous,  and 
required  that  acetylide  forming  metals 
be  kept  to  a  minimum  for  both  cargoes. 
Based  on  the  above  facts,  documented 
inspections  over  the  past  8  years,  the 
comments  received  concerning  the 
utility  of  the  hydrostatic  test,  and  an 
evaluation  of  the  chemical  hazards,  the 
Coast  Guard  is  proposing  to  increase  the 
internal  inspection  interval  for  tanks  in 


dedicated  propylene  oxide  service  from 
4  years  to  10  years  by  amending  Table 
151.05.  The  hydrostatic  test  requirement 
for  tanks  that  carry  propylene  oxide 
would  be  removed.  The  hydrostatic  test 
requirement  would  remain  for  ethylene 
oxide. 

The  Chlorine  Institute  recommended 
that  the  Coast  Guard  consider  allowing 
the  owner  of  a  tank  vessel  to  perform 
and  certify  the  hydrostatic  test  and 
relief  valve  tests  instead  of  having  those 
tests  witnessed  by  a  Coast  Guard 
inspector.  The  Coast  Guard  rejected  this 
recommendation  because  of  comments 
on  the  ANPRM  which  indicate  that  there 
have  been  problems  with  relief  valves  in 
rail  service  primarily  due  to  stress 
corrosion  cracking  in  the  valve  spring. 
One  chlorine  carrier  stated  that  the 
hydrostatic  test  is  the  most  effective 
method  of  proving  tank  integrity  but 
recommended  extending  the  interval  to 
3  years.  One  party  indicated  that 
hydrostatic  testing  is  probably  the 
biggest  cause  of  tank  deterioration.  This 
party  recommended  extending  the 
inspection  lest  interval  for  chlorine 
tanks  to  4  years.  Since  water  is  used  to 
clean  chlorine  tanks,  increasing  the 
interval  would  reduce  tank 
deterioration.  The  Coast  Guard  does  not 
dispute  the  validity  of  this  argument  but 
is  reluctant  to  propose  regulatory 
requirements  that  are  less  stringent  than 
existing  industry  standards  and  has  not 
proposed  changes  in  this  area. 

Ethylene  oxide  and  sulfur  dioxide  are 
two  other  cargoes  for  which  current 
regulations  require  hydrostatic  testing  of 
the  tanks.  No  comments  concerning 
these  products  were  submitted  and  the 
Coast  Guard  is  not  proposing  any 
changes  to  the  current  requirements. 
One  party  recommended  that  the 
Coast  Guard  retain  the  authority  of  the 
Officer  in  Charge  Marine  Inspection  to 
require  a  hydrostatic  test  when,  in  his 
opinion,  tank  conditions  require  it.  The 
Coast  Guard  agrees  and  is  proposing  to 
clarify  the  present  text  in  Part  38  end 
Part  151  that  authorizes  the  marine 
inspector  to  require  hydrostatic  test  or 
NDT  if  necessary  to  determine  the 
tank's  conditions. 

Several  comments  were  received 
concerning  the  relative  advantages  and 
disadvantages  of  various  .NDTs.  One 
party  stated  that  the  American  Society 
for  Testing  and  Materials  (ASTM)  has 
an  extensive  bibliography  of  ,NDT 
standards.  One  party  recommended  the 
combined  use  of  American  Society  for 
Non-destructive  Testing  (SNT-TC-lA). 
Section  V  of  the  ASME  Code,  and  the 
National  Board  Inspection  Code  as 
being  the  most  effective  in  locating 
accident  producing  discontinuities.  The 


Coast  Guard  considered  the  comments 
and  is  proposing  to  incorporate  the  test 
methods  and  procedures  of  Section  V  of 
the  ASME  Code  and  SNT-TC-lA  into 
the  regulations  by  reference  in  §  38.25-3, 
§98.25-97  and  §151.04-7, 

One  party  stated  that  most  NDTs, 
except  acoustic  emission  testing,  may 
either  identify  or  miss  an  existing  defect. 
The  Coast  Guard  is  proposing  NDT 
requirements  that  should  maximize  the 
chance  of  locating  a  critical  defect. 
These  are  preferable  to  hydrostatic 
pressure  testing,  which  generally  will 
not  locate  such  defects.  Acoustic 
emission  testing  is  an  option  left  open  to 
the  owner  or  operator;  however  defects 
detected  would  still  need  to  be 
evaluated  using  other  NTD  methods. 
One  party  stated  that  NDT  acceptance 
criteria  are  found  in  Sections  V  and  VIII 
of  the  ASME  Code.  Although  Sections  V 
and  VIII  of  the  ASME  Code  contain 
acceptance  criteria,  they  are  acceptance 
criteria  for  new  construction  of  a 
pressure  vessel.  It  is  generally 
recognized  that  fatigue  will  cause  such 
defects  to  grow  in  service.  Acceptance 
of  a  particular  defect  in  existing 
construction  may  have  to  be  evaluated 
on  a  case  by  case  basis.  The  Coast 
Guard  solicits  further  comment  of  this 
issue. 

The  Coast  Guard  is  proposing  to 
delete  §  151.50-32(h)  because  it  is 
redundant  with  §  151.04-5(c),  and  to 
delete  §  151.50-35  because  it  is 
redundant  with  §  151.50-84. 

The  comments  to  the  ANPRM  that 
concerned  failures  of  pressure  vessel 
cargo  tanks,  and  potential  problems 
with  these  tanks  were  used  as  source 
material  in  developing  the  proposals  in 
this  notice.  One  party  had  experienced 
three  separate  failures  on  tank  barge 
built  for  coastwise  service  but  which 
was  later  modified  and  reclassed  for 
ocean  service.  One  failure  involved  a 
nozzle  which  sheared  off  at  the  tank 
penetration,  which  was  attributable  to 
rough  weather  and  possibly  excessive 
towing  speed  as  evidenced  by  broken 
frames  in  the  hull  and  broken  hold  down 
straps.  Another  failure  invoKed  a  12 
inch  crack  of  the  cargo  tank  near  the 
horn  of  one  of  the  tank  support  saddles. 
A  pinhole  was  also  found  which  may 
have  existed  since  the  tank  was 
fabricated.  Both  defects  were  repaired 
and  the  design  of  the  saddle  was 
modified  to  reduce  stresses  There  have 
been  no  recurrence  of  failure  during  the 
five  years  since  the  ba,'"ge  resumed 
service. 

The  above  information  supports  the 
proposal  in  §  54.20-3(0(2)  to  require  full 
penetration  welds  at  nozzles  and  other 
tank  attachments.  The  saddle  horn  area 
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on  the  tank  which  had  the  twelve  inch 
crack  is  a  known  high  stress  area.  This 
supports  Coast  Guard  proposals  to 
require  increased  emphasis  on 
nondestructive  testing  (NDT)  in  areas 
where  local  stresses  and  the  probability 
of  tank  failure  is  highest. 

The  Coast  Guard  is  proposing  three 
modifications  of  the  design  and 
fabrication  requirements  for  new 
pressure  vessel  cargo  tanks.  The  first, 
proposed  in  §  54.25-8(c),  would  require 
class  II  and  III  pressure  vessel  welds  to 
be  spot  radiographed.  All  intersections 
would  need  to  be  radiographed  for  a 
distance  of  10  thicknesses  from  the 
intersection.  Present  regulations  and  the 
ASME  Code  are  permissive  in  their 
radiography  requirements  for  classes  II 
and  III  pressure  vessels  with  material 
thicknesses  less  than  IV*  inches. 
Radiography  is  not  required  if  lower 
joint  efficiencies  are  used  in  the  design 
calculations.  A  review  of  DOT 
regulations  for  other  transportation 
modes  indicates  that  spot  or  full 
radiography  is  required  for  cargo  tanks 
containing  liquefied  compressed  gases. 
The  second  modification,  proposed  in 
§  54.20-3(0(2),  would  require  categories 
C  and  D  welds  to  be  full  penetration 
welds.  Presently,  figures  UW-13.2,  UW- 
16,  and  appendix  2  of  section  VIII, 
division  1  of  the  ASME  code  permits 
partial  penetration  welds  for  nozzles, 
comer  joints,  and  flanges  for  categories 
C  and  D  joints.  Partial  penetration  welds 
have  an  inherent  crack  which  acts  as  a 
stress  raiser,  magnifying  the  local 
stresses.  A  review  of  pressure  vessel 
cargo  tanks  built  over  the  last  30  years 
showed  that  spot  radiography  was 
routinely  performed  and  that  all 
categories  C  and  D  joints  had  full 
penetration  welds.  Since  the  extended 
internal  inspection  intervals  being 
proposed  were  based,  in  parts,  upon  the 
service  experience  of  these  same  tanks, 
the  Coast  Guard  feels  that  spot 
radiography  and  full  penetration  welds 
for  categories  C  and  D  joints  should  be 
required  for  new  tanks. 

The  third  modification,  proposed  in 
§  54.25-10(d),  would  require  material  to 
have  a  nil-ductility  transition 
temperature  of  at  least  —20  T. 
Currently,  Part  54  does  not  require 
toughness  testing  for  pressure  vessels 
operating  at  ambient  temperatures.  The 
proposed  NDT  temperature  of  -20  °F 
results  from  research  conducted  in 
fracture  mechanics  and  industry  trends 
over  the  past  15  years  to  require 
toughness  consideration  for  low  ambient 
temperatures.  The  ASME  Boiler  and 
Pressure  Vessel  Committee  is 
considering  adopting  toughness  criteria 
in  the  ASME  Code. 
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Regulatory  Evaluation 

The  proposed  regulations  are 
considered  by  the  Coast  Guard  to  be 
non-major  under  Executive  Order  12291. 
In  addition,  these  proposed  regulations 
are  considered  to  be  non-significant 
under  DOT  regulatory  policies  and 
procedures  [44  FR  11034;  February  28. 
1979).  A  draft  evaluation  has  been 
prepared  and  placed  in  the  public 
docket  as  required  by  the  Policies  and 
Procedures  for  Simplification,  Analysis, 
and  Review  of  Regulations  [DOT  Order 
2100.5,  dtd  May  22, 1980].  The  economic 
inpact  analysis  was  based  on 
information  supplied  in  response  to  the 
1982  CTAC  questionnaire  and 
information  provided  in  response  to  the 
ANPRM. 

The  annual  savings  for  the  barge 
industry  is  estimated  to  be  $96,013  (in 
1986  dollars).  Persons  interested  in 
submitting  information  concerning  the 
costs  associated  with  meeting  these 
inspection  requirement  are  invited  to  do 
so.  This  information  will  be  used  in 
preparing  the  final  evaluation. 

The  proposed  design  and  fabrication 
regulation  modifications  (contained  in 
Part  54)  will  also  affect  any  self- 
propelled  vessels  that  may  be  built  with 
pressure  vessel  type  tanks  carrying 
cargoes  at  ambient  temperatures. 
However,  there  are  no  existing  vessels 
in  this  category,  nor  is  it  likely  that  any 
will  be  build  in  the  foreseeable  future. 
Therefore,  the  Coast  Guard  does  not 
consider  the  economic  impact  on  self- 
propelled  vessels  to  be  significant. 

Environmental  Assessment 

The  Coast  Guard  has  assessed  the 
environmental  impacts  of  these 
proposed  regulations  and  has 
determined  that  they  will  not  be 
significant.  Reduced  tank  cleaning  will 
result  in  a  slight  reduction  in  air  and 
water  pollution.  Due  to  the  small 
number  of  barges  that  would  be  affected 
by  these  proposed  regulations,  this  slight 
reduction  is  considered  insignificant 
when  compared  to  other  potential 
sources  of  environmental  pollution.  The 
proposed  use  of  more  sophisticated 
examination  methods  on  older  cargo 
tanks  is  expected  to  decrease  the 
probability  of  catastrophic  tank  failure 
and  improve  the  reliability  of  these 
tanks.  This  effect  is  more  important  as  a 
safety  benefit  because  an  uncontrolled 
release  of  the  type  of  cargo  generally 
carried  in  these  tanks  presents  an 
immediate  threat  to  life  but  the  gases 
tend  to  rapidly  dissipate,  thereby  posing 
no  persistent  environmental  threat. 
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Paperwork  Reduction  Act 

These  proposed  regulations  would 
contain  information  collection 
requirements  in  48  CFR  38.25-3,  98.25-97 
and  151.04-7  (submission  to  the  Coast 
Guard  of  proposed  NDT  methods, 
procedures  and  results).  Requests  have 
been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
approval  of  these  requirements  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.].  Persons  desiring  to  comment  on 
these  information  collection 
requirements  should  submit  their 
comments  to:  Office  of  Regulatory 
Policy,  Office  of  Management  and 
Budget.  726  Jackson  Place,  NW.. 
Washington,  DC  20503,  ATTN:  Desk 
Officer,  Coast  Guard.  Persons 
submitting  comments  to  OMB  are  also 
requested  to  submit  a  copy  of  their 
comments  to  the  Coast  Guard  as 
indicated  under  addresses. 

Regulatory  Flexibility  Act 

These  proposed  regulations  would 
affect  all  companies  that  own  or  operate 
barges  within  the  scope  of  this 
rulemaking,  some  of  which  may  be  small 
entities.  For  this  proposal,  the  Coast 
Guard  considers  a  small  entity  to  be  a 
company  operating  a  single  barge.  The 
proposed  amendments  would  provide  an 
economic  benefit  to  these  barge  owners 
and  operators  by  reducing  the  frequency 
of  costly  inspections.  The  Coast  Guard 
does  not  consider  this  economic  impact 
to  be  significant.  The  estimated  cost 
savings  of  $686  per  barge  per  year 
represents  about  1  or  2  days  revenue  for 
this  type  of  barge.  The  Coast  Guard  has 
identified  ten  companies  as  small 
entities  and  the  cost  savings  associated 
with  these  proposals  would  not  be 
significant.  Accordingly,  the  Coast 
Guard  certifies  that  these  proposed 
regulations  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects 

46  CFR  Part  38 

Cargo  vessels,  Fire  prevention,  Gases, 
Hazardous  materials  transportation. 
Marine  safety. 

46  CFR  Part  54 

Reporting  and  recordkeeping 
requirements,  Vessels. 

46  CFR  Part  98      \ 

Cargo  vessels,  Hazardous  materials 
transportation.  Marine  safety. 
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46  CFR  Part  151 

Cargo  vessels,  Hazardous  materials 
transportation.  Marine  safety,  Reporting 
and  recordkeeping  requirements. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Parts 
38.  54,  98,  and  151,  of  Chapter  1.  Title  46. 
Code  of  Federal  Regulations,  as  follows: 

PART  38— (AMENDED] 

1.  The  authority  citation  for  Part  38  is 
revised  to  read  as  follows: 

Authority:  46  U.S.C.  3703,  49  CFR  1.46(n)(4). 

2.  By  adding  §  38.01-3  to  read  as 
follows: 

§  38.01-3    Incorporation  by  reference. 

(a)  In  this  part,  portions  or  the  entire 
text  of  certain  standards  are 
incorporated  by  reference  as  the 
governing  requirements  for  materials, 
equipment,  tests,  or  procedures  to  be 
followed.  The  standards  and 
specification  requirements  specifically 
referred  to  in  this  part  are  the  governing 
requirements  for  the  subject  matters 
covered  unless  specifically  limited, 
modified,  or  replaced  by  the  regulations. 

(b)  These  materials  are  incorporated 
by  reference  into  this  part  under  5  U.S.C. 
552(a)  with  the  approval  of  the  Director 
of  the  Federal  Register.  The  Office  of  the 
Federal  Register  publishes  a  table, 
"Material  Approved  for  Incorporation 
by  Reference."  which  appears  in  the 
Finding  Aids  section  of  this  volume.  In 
that  table  is  found  citations  to  the 
particular  sections  of  this  part  where  the 
material  is  incorporated.  To  enforce  any 
edition  other  than  the  ones  listed  in 
paragraph  (c)  of  this  section,  notice  of 
change  must  be  published  in  the  Federal 
Register  and  the  material  made 
available.  All  approved  material  is  on 
file  and  available  for  examination  at 
U.S.  Coast  Guard  Headquarters,  Room 
1400,  2100  2nd  St.,  SW.,  Washington,  DC 
20593-0001.  Copies  may  be  obtained 
from  the  sources  indicated  in  paragraph 
(c)  of  this  section. 

(c)  The  materials  approved  for 
incorporation  by  reference  in  this  part 
are: 

American  Society  for  Nondestructive 
Testing  (ASNT).  P.O.  Box  21142.  Columbus. 
OH.  43221 


S.\'T-TC-1A  "Recommended  Practice  for 
.Nondestructive  Testing  Personnel 
Qualification  and  Certification"  (1986). 

American  Society  of  Mechanical 
Engineers.  United  Engineering  Center.  345 
East  47th  Street,  New  York.  .NY  10017 

ASME  Boiler  and  Pressure  Vessel  Code 

Section  V,  Nondest.'-jclive  Exam. nation 
(1986). 

3.  By  amending  S  38.25-1  by  revising 
paragraphs  (a)(1).  (a)(3)  and  (b),  and  by 
adding  paragraphs  (a)(4),  (a)(5),  and  a 
note  to  follow  paragraph  (b)  to  read  as 
follows: 

§  38JS-1    Teste  and  inspectlona— TB/ALL 

•         •         •         •         ♦ 

(1)  An  internal  inspection  of  the  tank 
is  conducted  within — 

(i)  Ten  years  after  the  last  internal 
inspection  if  the  tank  is  a  pressure- 
vessel  type  cargo  tank  on  an  unmanned 
barge  carrying  cargo  at  temperatures  of 
—  67°F  (  — 55'C)  or  warmer;  or 

(ii)  Eight  years  after  the  last  internal 
inspection  if  the  tank  is  of  a  type  other 
than  that  described  m  paragraph  (a)(l)(i) 
of  this  section. 

«  *  •  •  « 

(3)  The  owner  shall  ensure  that  the 
amount  of  insulation  deemed  necessary 
by  the  marine  inspector  is  removed  from 
insulated  tanks  during  each  internal 
inspection  to  allow  spot  external 
examination  of  the  tanks  and  insulation, 
or  the  thickness  of  the  tank  may  be 
gauged  by  an  nondestructive  means 
accepted  by  the  marine  inspector 
without  the  removal  of  insulation, 

(4)  If  required  by  the  OCMI.  the  owner 
shall  conduct  nondestructive  testing  of 
each  tank  in  accordance  with  §  38.25-3 

(5)  If  the  tank  has  an  internal 
inspection  interval  of  10  years,  the 
owner  shall  conduct  nondestructive 
testing  of  each  pressure  vessel  cargo 
tank  in  accordance  with  j  38.25-3, 
during  the  25th  year  after  the  date  of 
delivery  and  during  each  fifth  year 
thereafter. 

(b)  If  the  marine  inspector  considers  a 
hydrostatic  test  necessary  to  determine 
the  condition  of  the  tank,  the  owner 
shall  conduct  the  hydrostatic  test  at  1''2 
times  the  maximum  allowable  pressure, 
as  determined  by  the  safety  relief  valve 
setting.  When  cargo  tanks  operate  at 
maximum  allowable  pressures  reduced 
below  the  design  pressure  in  order  to 
satisfy  special  mechanical  stress  relief 


requirements,  the  owner  shall  conduct 
the  hyd'.ostatic  test  at  a  pressure  of  l-Vs 
times  the  design  pressu.'-e. 

Note.— See  §  54.30-10  of  Subchapter  F 
(.Marine  Engineenng)  of  this  chapter  for 
information  on  design  pressure. 
*         •         *         *  • 

4.  By  adding  \  38.25-3  to  read  as 
follows: 

§  38.2S-3    Nondestructive  testing— TB/ 
ALL 

(a)  Before  nondestructive  testing  can 
be  conducted  to  meet  J  38.25-l(al(4)  and 
(a)(5).  the  owner  shall  submit  a  proposal 
to  the  OCMI  that  includes — 

(1)  The  test  methods  and  procedu-'es 
to  be  used,  all  of  which  must  meet 
section  V  of  the  ASME  Boiler  and 
Pressure  Vessel  Code  (1986); 

(2)  Each  location  on  the  tank  to  be 
tested;  and 

(3)  The  test  method  and  procedure  to 
be  conducted  at  each  location  on  the 
tank. 

(b)  If  the  OCMI  rejects  the  proposal, 
the  OCMI  informs  the  owner  the  reasons 
why  the  proposal  is  rejected. 

(cj  If  the  OCMI  accepts  the  proposal, 
then  the  owner  shall  ensure  that — 

(1)  The  proposal  is  followed,  and 

(2)  Nondestructive  testing  is 
performed  by  personnel  meeting  the 
"Recommended  Practice  for 
Nondestructive  Testing  Personnel 
Qualification  and  Certification."  SNT- 
TC-IA  (19861 

(d)  Within  30  days  after  completing 
the  nondestructive  test,  the  owner  shall 
submit  a  wTitten  report  of  the  results  to 
the  OCMI. 

PART  54— [AMENDED] 

5  The  authonty  citation  for  Part  54 
continues  to  read  as  follows: 

Authority:  4fi  US  C.  3306.  3703  49  CKR 
1.46(b). 

6.  In  5  54,01-1,  Table  54.01-l{a)  is 
amended  by  changing  the  entry  "USC- 
6"  to  read  ""UCS-6".  "USC-56'"to  read 
"UCS-56".  "USC-57"  to  read  "UCS-57, 
U.\F-57,  UHA-33  and  UHT-57".  and 
"USC-65"  to  read  "UCS-65"  under  the 
column  heading  "Paragraphs  in  Section 
VIII.  ASME  Code  '  and  disposition '. 

S4.01-S    [Amended] 

7.  In  5  54.01-5.  Table  54.01-5(b)  is 
revised  to  read  as  follows: 


Table  54.01 -5(b)— Pressure  Vessel  Classification  ^ 


Class  and  service 

contents 


Class  limits  on 
pressure  and 
tempefatuce 


Joint 
reciuirements  '  •  ' 


Radiography 

requirements,  section 
VIII,  ASME  COOQ  '  ' 


Post  we'd  heat 
treatment  required  '  ' 


Shop 
inspec- 
tion 
required 


!       Plan 
I    approval 
requrred 


(a)  Vapor  or  gas 

Over  600  p  s.i-  or 

(1)  For  category  A;  fi) 

Full  on  all  butt  joints 

For  ca"bon  or  low  alloy 

Yes' 

Yes." 

700 'F. 

or  (2)  For  category 

regardless  of 

steei.  in  a.:x;ordance 

(b)  Liquid 

Over  600  D.S.I.  or 

B.  All  categories  C 

thickness. 

wrth  Table  UC^56, 

(c)  Hazardous 

400 -F. 

and  D  must  have  fui: 

Exceptions  listed  m 

regardless  of 

materials  ^ 

penetration  weids 
eirtending  throiJ§^^ 
the  entire  thickness 
of  ttie  vessel  wail  or 
nozzle  wall. 

Table  UCS-57  of 
ASME  Code  do  not 
apply. 

thickness.  For  other 
matenals.  in 
accordance  with 
section  Vin,  ASME 
Code. 

l-L  low  temoefature: 

(a)  Vapor  Of  gas 

Over  250  p  s.i  and 
service 

(1)  For  categories  A 
and  B,  All  categories 

Full  on  all  butt  joints 
regardless  of 

For  cartxjn  or  low  alloy  i  Yes 

Yes. 

steel,  in  accordance 

temperature 

C  and  D  must  have 

thickness. 

with  Tabte  USC-56. 

betow  0  'F 

full  penetratic^ 

Exceptions  listed  in 

regardless  of 

(b)  Liquid 

Over  250  p. s.i.  a^id 

welds  extending 

Table  UCS-57  of 

thickness  For  other 

(c)  Hazardous 

service 

through  the  entire 

ASME  Code  do  not 

materials,  in 

matenaJs  *. 

temperature 

below  0  T. 

thickness  of  the 
vessel  wall  or  nozzle 
wall.  No  backing 
nngs  or  strips  left  in 

apply. 

accordance  with 
section  VIII,  ASME 
Code. 

1 

place. 

It: 
(a)  Vapor  or  gas 

30  through  600  p. s.i. 

(1)  or  (2)  for  category 

Soot,  unless  exempted 

In  accordance  with 

Yes  ♦ 

Yes." 

Of  275  'F  th'o:joh 

A.  (1),  (2iOf  (3)  for 

by  UVV-11(C)  of 

section  VIII  of  ASME   , 

700  'F. 

category  B. 

ASME  Code. 

Code 

(b)  Liquid  _ 

200  through  500 
psi.  Of  250°F 

Categories  C  and  D 
in  accordance  with 

(c)  Hazardous 

materials  '  '  *. 

through  400  T. 

UW-16o(.ASME 

Code. 

Il-L  low 

1 

1 

temperature: 

I 

1 

(a)  Vapor  of  gas  .    - 

0  through  250  p.s.i. 

(1)  For  category  A;  (1) 

Spot  The  exerription 

Same  as  for  l-L  except     Yes  * 

Yes.* 

and  service 

or  (2)  for  category  B. 

of  UVy/- 11(c)  of 

that  mechanical 

terpperature 

An  caiegones  (3  and 
D  W'^st  have  fill 

ASME  Code  does 

stress  relief  may  be 

below  0  "F. 

not  apply. 

substituted  if  allowed 

(b)  Liquid 

0  through  250  p  s  i 

oenetration  weids 

under  Subpart  54.30 

(c)  Hazardous 

and  service 

extending  through 

of  this  chapter. 

matorals  ^. 

temperature 
Detow  0  'f. 

the  entire  thickness 
of  the  vessell  we!i  or 
nozzle  wall. 

1 

hi: 

(a)  Vapor  or  gas 

Under  30  p  Sj-  ar-d 

In  acc-.^-aanca  with 

Spot  unless  exempted 

In  accordance  witfi 

Yes 

Yes. 

0  'F  ttvough 

Section  VIII  of  ASME 

by  UW- 11(c)  of 

Section  VIII  of  ASME 

275  F 

Coda. 

AS.ME  Code. 

Code. 

(b)  Liquid 

Under  200  p.s.i.  and 
0  'F  through 

1 

1 

(c)  Hazardous 

materials  ^  '  '. 

250 'F. 

'  Welded  |oint  categories  are  defined  under  UW-3  of  the  ASME  Ckxle.  Joint  types  are  described  in  Table  UW-12  of  the  ASME  Code   and 
numbered  "(1),"  "(2)."  etc. 

*  See  §  54.20-2.  I 
'  See  §  54'25-8|c)  and  §  54.25-20(d).  \ 

*  See  §§  54.01-15  and  54.10-3  for  exemptions 

>  Specific  requirements  modifying  Table  UC-S-56  of  the  ASME  Code  are  found  in  §  54,25-7. 
»  See  §  54  20-3  (c)  and  (f).  1 

■'  Applies  only  to  welded  pressure  vessels.  I 

'  Does  not  include  special  requirements  for  heat  excha^ger.  Section  54.01-2  contains  an  explanation  of  thiose  special  requirements 


UM  I 


8.  By  amending  §  54.01-5  by  revising 
paragraph  (d)(2)  to  read  as  follows: 

§  S4.01-5    Scope  (modrfies  U-1  and  U-2). 

«  •  *  *  • 

(d)  •   •   • 


(2)  Meet  §  54,01-35.  §  54.20-3(c)  and 

§  54,25-3  of  this  part; 

■         *         •         •         • 

9.  By  revising  §  54.05-6  to  read  as 
follows: 


§  54.05-6    Toughness  test  tetr^peratures. 

Each  toughness  test  must  be 
conducted  at  temperatures  not  warmer 
than  —20  °F  or  10  °F  below  the  minimum 
service  temperature,  whichever  is  lower, 
except  that  for  service  at  or  below  —320 
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T.  the  tests  may  be  conducted  at  the 
service  temperature  in  accordance  with 
§54.25-10(a)(2]. 

10.  By  amending  §  54.20-3  by  adding 
paragraphs  (c)  and  (f)  to  read  as  follows: 

§  54.20-3    Design  (modlftes  UW-9,  UW- 
11(a),  UW-13,  and  UW-16>. 
•         •         .         . 

(c)  A  butt  welded  joint  with  one  plate 
edge  offset,  as  shown  in  Figure  UW- 
13.1(k)  of  the  ASME  Code,  may  only  be 
used  for  circumferential  joints  of  Class  II 
and  Class  III  pressure  vessels. 

♦  •         •         •         • 

(f)  Joints  in  Class  II  or  III  pressure 
vessel  cargo  tanks  must  meet  the 
following: 

(1)  Category  A  and  B  joints  must  be 
type  (1)  or  (2). 

(2)  Category  C  and  D  joints  must  have 
full  penetration  welds  extending  through 
the  entire  thickness  of  the  vessel  wall  or 
nozzle  wall. 

11.  By  amending  §  54.25-8  by  revising 
the  heading  and  adding  paragraph  (c)  to 
read  as  follows: 

§  54.25-8    Radiography  (modifies  UW- 
1 1(a),  UCS-57,  UNF-57,  UHA-33,  and  UHT- 
57). 

«         *         *         *         • 

(c)  Each  butt  welded  joint  in  a  Class  II 
or  III  pressure  vessel  cargo  tank  must  be 
spot  radiographed,  in  accordance  with 
UW-52,  regardless  of  diameter  or 
thickness,  and  each  weld  intersection  or 
crossing  must  be  radiographed  for  a 
distance  of  at  least  10  thicknesses  from 
the  intersection. 

12.  By  amending  §  54.25-10  by  revising 
thp  paragraph  that  follows  the  formula 
in  paragraph  {a)(2),  and  by  adding 
paragraph  (d)  and  Table  §  54.25-10(d)  to 
read  as  follows: 

§  54^5- 1 0    Low  temperature  operation— 
territic  steels  (replaces  UCS-65  through 
UCS-67). 

(a)  *   *  * 

(2)  *  *  *  Only  temperatures  due  to 
refrigerated  service  usually  need  be 
considered  in  determining  the  service 
temperature,  except  pressure  vessel  type 
cargo  tanks  operating  at  ambient 
temperatures  mu.5t  meet  paragraph  (d)  of 
this  section.  "Refrigerated  service",  for 
the  purposes  of  this  paragraph  means  a 
service  in  which  the  temperature  is 
controlled  by  the  process  and  not  by 
atmospheric  conditions. 

•  •         *         •         * 

(d)  Weldments  and  all  materials  used 
in  pressure  vessel  type  cargo  tanks 
operating  at  ambient  temperatures  and 
constructed  of  materials  listed  in  Table 
UCS-23  must  pass  Charpy  impact  tests 
in  accordance  with  UG-84  at  a 
temperature  of  -20  T  or  colder,  except 


as  provided  by  paragraphs  (d)fl),  (d)(2). 
and  (d](3)  of  this  section.  The  average 
impact  energies  for  each  set  of  three 
Charpy  specimens  must  not  be  less  than 
the  impact  energy  shown  in  Table 
54.2510(d).  Only  one  specimen  in  a  set 
may  have  an  impact  energj'  below  the 
average  shown  in  the  table  and  its 
impact  energy  must  not  be  less  than  75% 
of  the  average  shown  in  the  table. 

(1)  Charpy  impact  tests  are  not 
required  for  any  of  the  following  ASTM 
materials  if  the  thickness  for  each  is  % 
inch  or  less,  unless  otherwise  indicated. 

(i)  A-182,  normalized  and  tempered, 

(ii)  A-302,  Grades  C  and  D. 

(iii)  A-336,  Grades  F21  and  F22  that 
are  normalized  and  tempered. 

(iv)  A-387,  Grades  21  and  22  that  are 
normalized  and  tempered. 

(v)  A-442,  Grade  55  with  a  nominal 
thickness  of  1"  or  less. 

(vi)  A-516.  Grades  55  and  60. 

(vii)  A-553,  Grades  B  anc  C. 

(viii)  All  other  plates,  structural 
shapes  and  bars,  and  other  product 
forms,  except  for  bolting,  if  produced  to 
a  fine  grain  practice  and  normalized. 

(2)  Charpy  impact  tests  are  not 
required  for  any  of  the  following  ASTM 
materials  if  the  thickness  for  each  is  IV4 
inch  or  less: 

(i)  A-203. 

(iil  A-442,  produced  to  a  fine  grain 
practice  and  normalized, 
(iii)  A-508,  Class  1. 
(iv)  A-516,  normalized, 
(v)  A-524. 
(vi)  A-537. 

(vii)  A-612,  normalized, 
(viii)  A-662.  normalized, 
(ix)  A-724.  normalized. 

(3)  Charpy  impact  tests  are  not 
required  for  any  of  the  following  bolt 
materials: 

(i)  A-193,  Grades  B5,  B7,  B-.M.  and 
B06. 

(ii)  A-307,  Grade  B 
(iii)  A-325,  Type  1. 
(iv)  A-449. 


Table  54. 25-1 0(d) 

[Ctiarpy  V-notch  impact  requirements  for  full 
size  (10  X  10  mm)  specimens] 


Yield  strength 


<.  38,000  psi 
45,000  psi... 
50,000  psi... 


Nominai 
thiclf.rtess 

of 
material ' 

(in 
inches) 


Charpy  V- 
notch  impact 
energy,  foot- 
pounds. 
average  for 
3  specimens 


<2% 
>3 

<^% 
>3 

>3 


15 

18 

15 

22.5 

15 

26 


Table  54.25-1 0(d)— Continued 

[Cha'py  V-notch  impact  requirements  for  full 
size  (10  X  10  mm)  specimens] 


Yield  strength  ' 


Nominal 
thicKness 

of 

material  • 

(in 

inches) 


Charpy  V- 
notch  impact 
energy,  (oot- 

pourxJs. 
average  for 
3  speamens 


55.000  psi.... 
>65.0O0  psi. 


<1V« 
>3 

>3 


20 
30 
20 
36.5 


'  For  inte'-mediate  vaiues,  interpolate  l>e- 
tweer,  yield  strengtn  and  nominal  thtckness  of 
matenal. 

PART  98— [AMENDED] 

13.  The  authority  citation  for  Part  98  is 
revised  to  read  as  follows: 

Authority-:  46  U.S.C.  3703.  49  CFR  1.46(n)(4). 

14.  By  revising  the  tille  of  Subpart 
98.01  to  read  as  follows: 

Subpart  98.01 — General 

15  By  revising  the  title  of  §  98.01-1  to 

read  as  follows; 

§98.01-1     Applicability. 

16.  By  adding  §  98.01-3  to  read  as 
follows: 

?  98.01-3    Incorporation  by  reference. 

(a)  In  this  part,  portions  or  the  entire 
text  of  certain  standards  are 
incorporated  by  reference  as  the 
governing  requirements  for  metenals. 
equipm.ent.  tests  or  procedures  to  be 
followed.  These  standards  and 
specification  requirements  specifically 
referred  to  in  this  part  are  the  governing 
requi.-ements  for  the  subject  matters 
covered,  unless  specifically  limited, 
modified,  or  replaced  by  the  regulations. 

(b)  These  materials  are  incorporated 
by  reference  into  this  part  under  5  U.S.C. 
552(a)  wiLh  the  approval  of  the  Director 
of  the  Federal  Register.  The  Office  of  the 
Federal  Register  publishes  a  table, 
".Material  Approved  for  Incorporation 
by  Reference."  which  appears  in  the 
Finding  Aids  section  of  this  volume.  In 
that  table  is  found  citations  to  the 
particular  sections  of  this  part  where  the 
matenal  is  incorporated.  To  enforce  any 
edition  other  than  the  ones  listed  in 
paragraph  (c)  of  this  section,  notice  of 
change  must  be  published  in  the  Federal 
Register  and  the  material  made 
available.  All  approved  matenal  is  on 
file  and  available  for  examination  at 
U.S.  Coast  Guard  Headquarters,  Room 
1400.  2100  2nd  St.-'eet.  S\V.,  Washington. 
DC,  20593-0001  Copies  may  be  obtained 
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from  the  sources  indicated  in  paragraph 
(c)  of  this  section. 

(c)  The  materials  approved  for 
incorporation  by  reference  in  this  part 

are: 

American  Society  for  Nondestructive  Testing 
fASNTI.  PO.  Box  2114Z  Columbus.  OH. 
43221.  SNT-TC-lA  '■Recommended 
Practice  for  Nondestructive  Testing 
Personnel  Qualification  and  Certification" 
(1986). 

American  Society  of  Mechanical  Engineers, 
United  Engineering  Center.  345  East  47th 
Street.  New  York.  NY  10017.  ASME  Boiler 
and  Pressure  Vessel  Code  Section  V, 
Nondestructive  Examination  (1986). 

17.  By  aTT.ending  98.25-95  by  revising 
paragraph  (d)  to  read  as  follows: 

§  98.2S-9S    Tests  and  Inspections. 

(a)  Each  tank  shall  be  subjected  to  the 
tests  and  inspections  descnbed  in  this 
section  in  the  presence  of  a  marine 
inspector,  except  as  otherwise  provided 
in  this  part. 

(1)  An  internal  inspection  of  the  tank 
iS  conducted  within — 

(i)  Ten  years  after  the  last  internal 
inspection  if  the  tank  is  a  pressure- 
vessel  type  cargo  tank  on  an  unmanned 
barge  described  under  §  151.02-25(c)  of 
this  chapter  and  carrying  cargo  at 
temperatures  of  -67T  (-55'C)  or 
warmer;  or 

(li)  Eight  years  after  the  last  internal 
inspection  if  the  tank  is  of  a  type  other 
than  that  described  in  paragraph  (a)(l)(i) 
of  this  section. 

(2)  An  external  examination  of 
unlagged  tanks  and  the  visible  parts  of 
lagged  tanks  is  made  at  each  biennial 
inspection.  The  owner  shall  ensure  that 
the  amount  of  insulation  deemed 
necessary  by  the  marine  inspector  is 
removed  from  insulated  tanks  during 
each  internal  inspection  to  allow  spot 
external  examination  of  the  tanks  and 
insulation,  or  the  thickness  of  the  tanks 
may  be  gauged  by  a  nondestructive 
means  accepted  by  the  marine  inspector 
without  the  removal  of  insulation. 

(3)  If  required  by  the  OCMI,  the  owner 
shall  conduct  nondestructive  testing  of 
each  tank  in  accordance  with  §  98.25-97. 

(4)  If  the  tank  has  an  internal 
inspection  interval  of  10  years,  the 
owner  shall  conduct  nondestructive 
testing  of  each  pressure  vessel  cargo 
tank  in  accordance  with  §  98.25-97, 
during  the  25th  year  after  the  date  of 
delivery  and  during  each  fifth  year 
thereafter. 


18.  By  adding  5  98.25-97  to  read  as 

follows: 


§  98.25-97    Nondestructivs  testing. 

(a)  Before  nondestructive  testing  can 
be  conducted  to  meet  §  98.25-95(a)  (3) 
and  (4).  the  owner  shall  submit  a 
proposal  to  the  OCMI  that  includes- 

(1)  The  test  methods  and  procedures 
to  be  used,  all  of  which  must  meet 
section  V  of  the  ASME  Boiler  and 
Pressure  Vessel  Code  (1986); 

(2)  Each  location  on  the  tank  to  be 
tested;  and 

(3)  The  test  method  and  procedure  to 
be  conducted  at  each  location  on  the 
tank. 

(b)  If  the  OCMI  rejects  the  proposal, 
the  OCMI  informs  the  owner  the  reasons 
why  the  proposal  is  rejected. 

(c)  If  the  OCMI  accepts  the  proposal, 
then  the  owner  shall  ensure  that — 

(1)  The  proposal  is  followed;  and 

(2)  NondeBtructive  testing  is 
performed  by  personnel  meeting 
"Recommended  Practice  for 
Nondestructive  Testing  Personnel 
Qualification  and  Certification,"  SNT- 
TC-IA  (1986). 

(d)  Within  30  days  after  completing 
the  nondestructive  test,  the  owner  shall 
submit  a  written  report  of  the  results  to 
theOMCL  1 

PART  151— {AMENDED] 

19.  The  Authority  citation  for  Part  151 
is  revised  to  read  as  follows: 

Authority:  46  U.S.C.  3703,  49  CFR  1.46(n)(4). 

20.  By  adding  §  151.01-2  to  read  as 
follows: 

§  1 5 1 .0 1  -2    incorporation  by  reference. 

(a)  In  this  part,  portions  or  the  entire 
text  of  certain  standards  are 
incorporated  by  reference  as  the 
governing  requirements  for  materials, 
equipment,  tests  or  procedures  to  be 
followed.  These  standards  and 
specification  requirements  specifically 
referred  to  in  this  part  are  the  governing 
requirements  for  the  subject  matters 
covered,  uiJess  specifically  limited, 
modified,  or  replaced  by  the  regulations. 

(b)  These  materials  are  incorporated 
by  reference  into  this  part  under  5  U.S.C. 
552(a)  with  the  approval  of  the  Director 
of  the  Federal  Register.  The  Office  of  the 
Federal  Register  publishes  a  table. 
"Material  Approved  for  Incorporation 
by  Reference."  which  appears  in  the 
Finding  Aids  section  of  this  volume.  In 
that  table  is  found  citations  to  the 
particular  sections  of  this  part  where  the 
material  is  incorporated.  To  enforce  any 
edition  other  than  the  ones  hsted  in 
paragraph  (c)  of  this  section,  notice  of 
change  must  be  published  in  the  Federal 
Register  and  the  material  made 


available.  All  approved  material  is  on 
file  and  available  for  examination  at  the 
Office  of  the  Federal  Register 
Information  Center,  Room  8301, 1100  L 
Street,  NW.,  Washington,  DC  20593- 
0001,  and  at  U.S.  Coast  Guard 
Headquarters,  Room  1400,  2100  2nd 
Street,  SW.,  Washington,  DC  20593- 
0001.  Copies  may  be  obtained  from  the 
sources  indicated  in  paragraph  (c)  of 
this  section. 

(c)  the  materials  approved  for 
incorporation  by  reference  in  this  part 
are: 

American  Society  for  Nondestructive  Testing 
(ASNT).  P.O.  Box  21142.  Columbus.  OH 
43221.  SNT-TC-IA  "Recommended 
Practice  for  Nondestructive  Testing 
Personnel  Qualification  and  Certification" 
(1986). 

American  Society  of  Mechanical  Engineers. 
United  Engineering  Center.  3345  East  47th 
Street.  New  York.  NY  10017.  ASME  Boiler 
and  Pressure  Vessel  Code.  Section  V. 
Nondestructive  Examination  (1986). 

§  151.01-5    [Removed  and  Reserved] 

21.  By  removing  and  reserving 
§  151.01-5. 

§151.03-37    [Amended] 

22.  By  amending  §  151.03-37  by 
changing  the  Arabic  numeral  "8"  to  the 
Roman  numeral  '"VIII",  in  the  first 
sentence. 

23.  By  adding  $  151.03-38  to  read  as 
follows: 

§  1 5 1 .03-38    Nondestructive  testing. 

Nondestructive  testing  includes 
ultrasonic  examination,  liquid  penetrant 
examination,  magnetic  particle 
examiination,  rediographic 
examination, and  acoustic  emission. 

24.  By  amending  §  151.04-5  by  revising 
the  introductory  text  of  paragraph  (b), 
revising  paragraph  (b)(3),  removing  and 
reserving  paragraph  {c)(2).  redesignating 
paragraphs  (d)  through  (i)  as  paragraphs 
(f)  through  (k)  respectively,  and  adding 
paragraphs  (d),  (e),  and  (1)  and  a  note 
that  follows  paragraph  (e),  to  read  as 
follows: 

§  151.04-5    Inspection  for  certification. 

***** 

(b)  Unless  otherwise  specified  in 
Table  151.05,  cargo  tanks  are  internally 
examined  as  follows: 
***** 

(3)  If  the  tank  is  a  pressure-vessel  type 
cargo  tank,  an  internal  inspection  of  the 
tank  is  conducted  within — 

(i)  Ten  years  after  the  last  internal 
inspection  on  an  unmanned  barge 
carrying  cargo  at  temperatures  of  -67* 
F  ( —  55  'C)  or  warmer,  or 
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(ii)  Eight  years  after  the  last  internal 
inspection  if  the  tank  is  a  pressure  type 
cargo  tank  carrying  cargo  at 
temperatures  colder  than  -67*  F 

•  •         •        «         • 

(d)  If.  in  addition  to  the  internal  and 
external  examinations  required  in 
paragraphs  (b)  and  (c)  of  this  section, 
the  Office  in  Charge,  Marine  Inspection 
requires  nondestructive  testing  of  tanks, 
the  owner  shall  conduct  the 
nondestructive  testing  in  accordance 
with  §  151.04-7. 

(e)  If  the  Officer  in  Charge,  Marine 
Inspection,  considers  a  hydrostatic  test 
necessary  to  determine  the  condition  of 
the  tanks,  the  owner  shall  perform  a 
hydrostatic  test  in  IVa  times  the  tank's 
maximum  allowable  pressure,  as 
determined  by  the  safety  relief  valve 
setting,  or  in  the  case  of  cargo  tanks 
operating  at  maximum  allowable 
pressures  reduced  below  the  design 
pressure  in  order  to  satisfy  special 
mechanical  stress  relief  requirements, 
the  owner  shall  perform  the  hydrostatic 
test  at  a  pressure  of  iy2  times  the  design 
pressure. 

Note.— See  §  54.30-10  of  Subchapter  F 
(Marine  Engineering)  of  this  chapter  for 
information  on  design  pressure. 

*  *         •         *         • 

[1)  During  the  25th  year  after  the  date 
of  delivery  and  during  each  fifth  year 
thereafter,  the  owTier  shall  conduct 
nondestructive  testing  of  each  pressure 
vessel  cargo  tank  in  accordance  with 
§  151.04-7,  if  the  tank  has  an  internal 
inspection  interval  of  10  years. 

25.  By  adding  §  151.04-7  to  read  as 
follows: 

§151.04-7    Nondestructive  testing. 

(a)  Before  nondestructive  testing  can 
be  conducted  to  meet  §  151.04-5  (d)  and 
(k),  the  owner  shall  submit  a  proposal  to 
the  OCMI  that  includes— 

(1)  The  test  methods  and  procedures 
to  be  used  all  of  which  must  meet 
section  V  of  the  ASME  Boiler  and 
Pressure  Vessel  Code  (1986): 

(2)  Each  location  on  the  tank  to  be 
tested:  and 

(3)  The  test  method  and  procedure  to 
be  conducted  at  each  location  on  the 
tank. 

(b)  If  the  OCMI  rejects  the  proposal, 
the  OCMI  informs  the  owner  the  reasons 
why  the  proposal  is  rejected. 

(c)  If  the  OCMI  accepts  the  proposal, 
then  the  owner  shall  ensure  that — 

(1)  The  proposal  is  followed:  and 

(2)  Nondestructive  testing  is 
performed  by  personnel  meeting 
"Recommended  Practice  for 
Nondestructive  Testing  Personnel 
Qualification  and  Certification."  SNT- 
TC-IA  (1986]. 


(d)  Within  30  days  after  completing 
the  nondestructive  test  the  owner  shall 
submit  a  written  report  of  the  results  of 
theOCML 

§  151.05    [Amended] 

26.  By  amending  Table  151.05 — 
Summary  of  Minimum  Requirements  by 
amending  the  column  entitled  "Tank 
internal  inspect  period — years"  by 
changing  the  numeral  "8"  to  the  figure 
"G"  for  the  following  cargoes  listed  in 
the  column  entitled  "Cargo 
identification/Name/rressure/Temp.": 
Ammonia.  anhydrous/Press/Amb 
Butadiene,  butene  mixture 

(inhibited)[containing  acetylenes)/ 

Press/Amb 
Butadiene,  inhibited/Press/Abm 
Dichlorodifluoro-methane/Press/Amb 
Dimethy  lam  ine;  Press/Amb 

Monochlorodifluoromethane/Press/ 
Amb 

27.  By  amending  Table  151.05— 
Summary  of  Minimum  Requirements  by 
amending  the  column  entitled  'Tank 
internal  inspect  period — years"  for  the 
cargo  "Hydrogen  fluoride  (3]/Press/ 
Amb"  (listed  in  column  "Cargo 
Identification/Name/Pressure/Temp") 
by  changing  the  figure  "G"  to  the 
numeral  "8",  for  the  cargo  "Propylene 
oxide/Press/Amb"  (listed  in  the  column 
entitled  "Cargo  Identification/Name/ 
Pressure/Temp' ]  by  changing  the 
numeral  "4"  to  the  figure  "G",  and  by 
amending  the  column  entitled  "Special 
Requirements  (Section.  "  for  the  cargo 
"Sulfur  dioxide/Press/Amb"  [listed  in 
the  column  entitled  "Cargo 
Identification/Name/Pressure/TemD") 
by  removing  the  section  number 
"151.50-35"  and  inserting  "151.50-84". 

§  151.50-10    [Amended] 

28.  Redesigr.ate  §  151.5O-10(p)  as 
§151.50-12(0). 

29.  By  amending  §  151.50-10  by 
redesignating  paragraphs  (q)  and  (r)  as 
(p)  and  (q)  respectively. 

§  151.50-32    [Amended] 

30.  By  amending  §  151.50-32  by 
removing  and  reserv^ing  paragraph  (h). 

§  151.50-35    (Removed] 

31.  By  removing  §  151.50-35. 
Signed;  August  31. 1987. 

J.W.  Kime, 

RADM.  U.S.  Coast  Guard.  Chief,  Office  of 
Marine  Safety,  Security  and  Environmental 
Protection. 

[FR  Doc  87-20336  Filed  &-4-87:  8:45  am] 
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DEPARTMEKT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPart  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Six-Month  Extension  on 
the  Proposed  Rule  for  Eriogonum 
humlvagans  (Spreading  Wild- 
buckwheat) 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule;  notice  of 

extension  of  deadline  and  comment 

period. 

summary:  The  Service  extends  for  6 
additional  months  the  1-year  deadline 
on  a  proposed  rule  to  list  Eriogonum 
humivagans  (spreading  wild-buckwheat) 
as  endangered  under  the  authority  of  the 
Endangered  Species  Act  of  1973.  as 
amended  (Act).  Since  the  proposed  rule 
was  published,  a  Ser\'ice  botanist  has 
made  additional  Eriogonum  collections 
that  provide  new  information  on  the 
taxonomic  validity  and  distribution  of 
Eriogonum  humivagans.  The  extension 
period  will  allow  time  to  send 
specimens  to  authorities  for 
identification  and  then  for  a  more 
complete  analysis  of  the  plant's 
taxonomic  status  and  distribution. 
Comments  are  solicited. 

DATES:  With  this  six-month  extension, 
the  new  deadline  for  a  final 
determination  of  status  will  be  October 
7.  1987.  A  new  comment  period  will 
commence  with  the  publication  of  this 
notice  and  will  close  on  October  8. 1987. 
ADDRESSES:  The  file  for  this  notice  is 
available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Fish  and  Wildlife 
Enhancement  Office.  U.S.  Fish  and 
Wildlife  Ser\ice.  2078  Administration 
Building,  1745  West  1700  South,  Salt 
Lake  City.  Utah  84104,  or  at  the  Service's 
Fish  and  Wildlife  Enhancement  Office, 
Independence  Plaza,  Suite  B113.  529  25 
Vi  Road.  Grand  Junction.  Colorado 
81505. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  L.  Anderson,  at  the  Grand  Junction 

address  above  (303/241-0563  or  FTS 

322-0348).  or  John  L.  England  at  the  Salt 

Lake  City  address  (801/524-4430  or  FTS 

588^^430). 

SUPPLEMENTARY  INFORMATION: 

Background 

Eriogonum  humivagans  (spreading 
wild-buckwheat),  a  member  of  the 
buckwheat  famiily.  was  proposed  for 
listing  as  an  endangered  species  in  the 
April  7,  1986.  Federal  Register  (51  FR 
11880).  This  species  had  only  been 
recognized  from  the  vicinity  of  the  type 
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locality  east  of  Monticello  in  San  Juan 
County,  Utah,  where  it  occurs  on 
outcrops  of  heavy  clay  soil  of  the 
Mancos  shale.  Much  of  the  surrounding 
area  is  cultivated  for  dryland  fanning. 
The  loss  of  habitat  to  intensive 
agriculture  was  cited  in  the  proposed 
rule  as  the  primary  factor  threatening 
the  species. 

Previous  surveys  for  Eriogonum 
humlvagans  have  been  concentrated  in 
Utah.  The  potential  habitat  of  hea\7 
clay  soils  is  limited  there,  and  few 
occurrences  of  Eriogonum  huwivagans 
have  been  found,  making  it  a  narrowly 
distributed  endemic.  In  the  type 
description.  Reveal  (1968)  related 
Eriogonum  humivagans  to  Eriogonum 
scoparium  of  western  Colorado  and 
Eriogonum  nudicaule  of  northern  New 
Mexico.  These  two  species  have 
subsequently  been  combined  with 
Erioguni:m  lonchophyllum.  a  highly 
variable  suffruticose  species  of  western 
Colorado  and  northern  New  Mexico 
whose  type  locality  is  on  the  Rio  Blanco 
River  south  of  Pagosa  Springs.  Colorado 
(Reveal  1976,  Torrey  and  Gray  1870). 
While  discussing  Eriogonum 
humivagans,  Reveal  (1967)  stated  that 
little  fall  botanizing  had  been  done  in 
the  area  from  Monticello  southeast  to 
Cortez,  Colorado.  Eriogonum 
humivagans  was  then  thought  to  be 
disjunct  by  at  least  50  miles  from  the 
nearest  known  occurrences  of 
Eriogonum  lonchophyllum  in  Colorado. 
The  type  locality  of  Eriogonum 
humivagans  is  only  5  miles  from  the 
Colorado  State  line,  and  large  outcrops 
of  potential  habitat  extend  eastward 
into  Colorado.  In  the  fall  of  1986,  a 
Service  botanist  made  extensive 
Eriogonum  collections  between  the  type 
locality  and  Cortez  and  Naturita, 
Colorado,  approximately  50  miles  to  the 
southeast  and  northeast,  respectively. 
These  collections  narrow  the  geographic 
gap  between  Eriogonum  humivagans 
and  Eriogonum  lonchophyllum  and  raise 
the  question  of  the  distinctness  and 
overall  distribution  of  the  two  species. 
More  time  is  needed  to  analyze  these 
new  data.  Therefore,  the  Service,  under 
section  4(b)(6)(B)(i)  of  the  Act,  extends 
for  6  months  the  1-year  deadline  for 
making  a  final  status  determination  on 
the  spreading  wild-buckwheat.  Future 
actions  on  the  proposed  listing  of  this 
species  depend  on  the  results  of  this 
analysis.  After  a  thorough  analysis  of 
the  data,  the  Service  will  decide  either 
to  continue  with  the  final  listing  of  the 
species  or  to  withdraw  the  proposal  for 
Eriogonum  humivagans  as  provided 
under  section  4(b)(6)(B)(ii)  of  the  Act. 
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The  primary  author  of  this  notice  is 
John  Anderson,  Botanist,  Fish  and 
Wildlife  Enhancement  Office,  U.S.  Fish 
and  Wildlife  Service,  Grand  Junction, 
Colorado.  John  England,  Botanist,  Fish 
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Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  (16  U.S.C.  1531 
et  seq.:  Pub.  L.  93-205,  87  Stat.  884:  Pub. 
L.  94-359,  90  Stat.  911;  Pub.  L.  95-632,  92 
Stat.  3751;  Pub.  L  95-159,  93  Stat.  1225; 
Pub.  L.  97-304,  96  Stat  1411). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals,  Plants 
(agriculture). 

Dated:  August  26, 1987. 
Susan  Recce, 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 

[FR  Doc.  87-20515  Filed  9-4-87;  8:45  am) 
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50  CFR  Part  17 

Endangered  and  Threatened  Wildiite 
and  Plants;  Proposed  Determination  of 
Nonessential  Experimental  Population 
Status  for  Introduced  Population  of 
Yellowfin  Madtom 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  proposes  to  reintroduce  a  small 
catfish,  the  yellowfin  madtom  [Noturus 
fJavipinnis]  (federally  listed  as  a 
threatened  species),  into  the  North  Fork 
Holston  River,  Smyth  County,  Virginia, 
and  determine  any  resultant  population 
in  Virginia  and  Tennessee  to  be  a 
nonessential  experimental  population 
according  to  section  10(j)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  Section  10(j)  of  the  Act 
authorizes  nonessential  populations  to 
be  treated  as  if  they  were  proposed 


species  for  purposes  of  the  review  of 
other  Federal  agency  actions  under 
section  7  (see  50  CFR  17.83).  The 
yellowfin  madtom  once  likely  inhabited 
many  of  the  lower  gradient  streams  of 
the  Tennessee  River  basin  upstream  of 
Chattanooga,  Tennessee.  Presently, 
populations  are  confined  to  only  three 
stream  reaches  in  the  Tennessee  River 
valley.  This  action  is  being  taken  in  an 
effort  to  reestablish  the  yellowfin 
madtom  within  its  historic  range. 
Comments  and  information  pertaining  to 
this  proposal  are  sought  from  the  public. 

DATE:  Comments  from  all  interested 
parties,  including  the  States  of 
Tennessee  and  Virginia  and  the  public, 
must  be  received  by  November  9. 1987. 

ADDRESS:  Interested  parties  or 
organizations  are  requested  to  submit 
comments  to  the  Field  Supervisor.  U.S. 
Fish  and  Wildlife  Service,  100  Otis 
Street,  Room  224,  Asheville,  North 
Carolina  28801  (704/259-0321  or  FTS 
672-0321).  Comments  and  materials 
relating  to  this  proposed  rule  are 
available  for  public  inspection  by 
appointment  during  normal  business 
hours  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Richard  G.  Biggins  (704/259-0321  or 
FTS  672-0321)  at  the  above  address. 

SUPPLEMENTARY  INFORMATION: 


Background 

Among  the  significant  changes  made 
by  the  Endangered  Species  Act 
Amendments  of  1982,  Pub.  L.  97-304, 
was  the  creation  of  a  provision  (section 
10(j)}  which  provides  for  the  designation 
of  specific  populations  of  listed  species 
as  nonessential  experimental 
populations.  Under  previous  authorities 
in  the  Act,  the  Service  was  permitted  to 
reintroduce  populations  into  unoccupied 
portions  of  a  listed  species'  historic 
range  when  it  would  foster  the 
conservation  and  recovery  of  the 
species.  Local  opposition  to 
reintroduction  efforts,  however, 
stemming  from  concerns  about  the 
restrictions  and  prohibitions  on  private 
and  Federal  activities  contained  in 
sections  7  and  9  of  the  Act,  severely 
handicapped  the  effectiveness  of  this  as 
a  management  tool.  Under  section  10(j) 
of  the  1982  Amendments,  past  and 
future  reintroduced  populations 
established  outside  the  current  range 
but  within  the  species'  historic  range, 
may  be  designed,  at  the  discretion  of  the 
Service,  as  experimental  populations  or 
nonessential  experimental  populations. 
Experimental  population  status  allows 
the  Service  to  treat  an  endangered 
species  as  threatened  for  the  purposes 
of  section  9  of  the  Act.  Species  listed  as 
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threatened  can  be  managed  with  greater 
flexibility,  especially  regarding 
incidental  take  and  regulated  taking.  As 
the  yellowfin  madtom  is  already  Hsted 
as  a  threatened  species  with  special 
rules  (50  CFR  17.43)  which  provide  that 
the  fish  may  be  taken  in  accordance 
with  applicable  State  law,  the  species' 
status  relative  to  section  9  will  remain 
the  same  for  any  introduced 
populations.  Nonessential  populations 
are  experimental  populations  found  to 
be  nonessential  to  the  continued 
existence  of  the  species.  These 
populations  are  treated  as  if  the  species 
were  only  proposed  for  listing  under 
section  7  (except  to  subsection  a(l)). 
Therefore,  they  are  not  subject  to  the 
provisions  of  section  7(a)(2)  of  the  Act, 
which  requires  Federal  agencies  to 
ensure  that  their  activities  are  not  likely 
to  jeopardize  the  continued  existence  of 
a  listed  species.  However,  two 
provisions  of  section  7  would  apply  on 
these  non-Service  lands;  Section  7(a)(1). 
which  authorizes  all  Federal  agencies  to 
establish  conservation  programs;  and 
section  7(a)(4),  which  requires  Federal 
agencies  to  confer  informally  with  the 
Sef\'ice  on  actions  that  are  likely  to 
jeopardize  the  continued  existence  of 
the  species.  Neither  of  these  provisions 
will  legally  bar  actions  on  projects 
which  might  impact  this  experimental 
population.  The  organisms  used  to 
establish  an  experimental  population 
will  only  be  removed  from  an  existing 
source  if  (1)  the  removal  will  not 
jeopardize  the  continued  existence  of 
the  species  and  (2)  a  permit  has  been 
issued  for  the  take  of  the  donor 
organisms  in  accordance  with  the 
requirements  of  50  CFR  17.31. 

The  yellowfin  madtom  was  listed  as  a 
threatened  species  with  critical  habitat 
on  September  9, 1979  (42  FR  45527).  The 
species  was  probably  once  widely 
distributed  in  many  lower  gradient 
streams  of  the  Tennessee  River  drainage 
upstream  of  the  Chattanooga. 
Tennessee,  area  (Jenkins  1975).  The 
species'  present  distribution  (Burkhead 
and  Jenkins  1982,  Shute  1984)  is 
represented  by  only  three  known 
populations  (Citico  Creek.  Moru-oe 
County,  Tennessee;  Powell  River, 
Hancock  County,  Tennessee;  and 
Copper  Creek.  Scott  and  Russell 
Counties.  Virginia).  Three  other  known 
populations  (Chickamauga  Creek. 
Catoosa  County.  Georgia;  Hines  Creek. 
Anderson  County.  Tennessee;  and  North 
Folk  Holston  River.  Smyth  County, 
Virginia)  are  believed  to  have  been 
extirpated  primarily  due  to  human- 
related  factors  (impoundments, 
pollution,  habitat  modification,  etc.). 


The  yellowfin  madtom  occupies  small- 
to-medium-sized  (25  to  135  feet  wide) 
warm  water  streams  with  moderate 
current  and  clean  water  with  little 
siltation  (Jenkins  1975).  The  species  is 
generally  associated  with  cover 
(undersides  of  flat  rocks,  detritus,  and 
stream  banks)  (Jenkins  1975,  Shute 
1984). 

Good  habitat  for  the  yellowfin 
madtom  is  currently  located  in  the  North 
Fork  Holston  River,  Smyth  County. 
Virginia.  The  establishment  of  an 
experimental  population  in  this  now 
unoccupied  historic  habitat  will  greatly 
enhance  the  recovery  potential  of  this 
species  It  is  proposed,  during  the  late 
summer  or  early  fall  of  1987,  that  100  to 
200  captive-reared  madtoms  (taken  in 
the  spring  and  summer  of  1987  from 
nests  on  Citico  Creek,  Monroe  County. 
Tennessee)  will  be  introduced  into  one 
or  two  pools  on  the  North  Fork  Holston 
River,  Smylh  County,  Virginia.  The 
techniques  for  rearing  and  transplanting 
the  species  were  developed  in  1986 
when  a  reintroduction  was  made  into 
Abrams  Creek,  Blount  County. 
Tennessee.  The  success  of  this 
introduction  attempt  will  be  evaluated 
in  the  summer  and  fail  cf  1987. 

Eased  on  studies  conducted  on  the 
Citico  Creek  population  (Shute  1984: 
David  Etnier,  Peggy  Shute.  and  Randy 
Shute,  personal  communication.  1986),  it 
is  believed  that  approximately  125 
yellowfin  madtom  clutches  exist  in  the 
creek  each  year.  The  yellowfin  madtom 
has  a  clutch  size  of  about  90  eggs.  Three 
to  four  nests  would  be  taken,  and, 
allowing  for  mortality,  these  would  yield 
the  desired  100  to  200  individuals  for 
stocking.  The  removal  of  three  to  four 
nests  represents  only  about  13  percent 
of  the  total  clutches.  This  amount  of  loss 
is  well  within  the  hmit  of  natural  loss 
that  would  likely  occur  on  an  average 
reproductive  year  (D.  Etnier,  P.  Shute, 
and  R.  Shute,  persona!  com.munication, 
1986).  Therefore,  the  Service  believes 
the  removal  of  the  animals  from  Citico 
Creek  to  be  used  in  the  North  Fork 
Holston  River  transplant  is  not  likely  to 
jeopardize  the  continued  existence  and 
viability  of  the  Citico  Creek  population. 
Furthermore,  the  creation  of  this 
experimental  population,  as  proposed, 
will  further  the  conservation  of  the 
species  throughout  its  range. 

Status  of  Reintroduced  Population 

This  reintroduced  population  of 
yellowfin  madtoms  is  proposed  to  be 
designated  as  a  nonessential 
experimental  population  according  to 
the  provisions  of  section  10(j)  of  the  Act. 
The  nonessential  experimental 
population  status,  which  is  necessary  to 


gain  the  acceptance  of  the  Vingina 
Commission  of  Game  and  Inland 
Fisheries,  is  appropriate  for  the 
yellowfin  madtom  for  the  following 
reasons:  Reproducing  populations  of  the 
yellowfin  madtom  presently  exist  in 
three  river  reaches.  The  removal  of 
individuals  from  the  extant  population 
in  Citico  Creek,  Monroe  County, 
Tennessee,  is  not  expected  to  adversely 
affect  the  viability  of  that  population 
(see  Background  section  above), 
Therefore,  the  loss  of  the  introduced 
population  would  not  reduce  the 
likelihood  of  the  survival  of  the  species 
in  the  wild.  In  fact,  the  anticipated 
success  of  this  reintroduction  will 
enhance  the  species'  recovery  potential 
by  extending  its  current  range  and 
reoccupying  currently  unutilized  historic 
habitat. 

Location  of  Reintroduced  Population 

The  site  proposed  for  reintroduction 
of  the  yellowfin  madtom  is  totally 
isolated  from  existing  populations  of  the 
species.  The  madtom  will  be  released 
into  the  North  Fork  Holston  River. 
Smyth  County,  Virginia.  This  site  is 
separated  from,  other  existing 
populations  by  both  Tennessee  River 
and  tributary  re8er\oirs,  and  the  fish  is 
not  known  from  any  of  these  reser\'oirs 
or  intervening  river  sections.  These 
reser\'Oirs  and  river  sections  will  act  as 
barriers  to  any  movement  by  the  fish 
and  assure  that  the  Holston  River 
population  will  remain  geographically 
isolated  and  easily  identifiable  as  a 
distinct  population. 

Management 

This  translocation  project  will  be  a 
joint  cooperative  effort  among  the 
Virginia  Commission  of  Game  and 
Inland  Fisheries,  the  Tennessee  Wildlife 
Resources  Agency,  and  the  U.S.  Fish 
and  Wildlife  Service.  Present  plans  call 
for  the  release  of  100  to  200  young-of- 
the-year  animals  in  the  late  summer  or 
early  fall  of  1987.  Subsequent  releases 
will  be  made  contingent  on  funds  in  1988 
and  1989.  Released  animals  will  be 
monitored  to  determine  survival, 
reproductive  success,  and  general 
health. 

TTiis  proposed  nonessential 
experimental  population  would  be 
treated  as  a  threatened  species  under  all 
provisions  of  the  Act,  except  section  7. 
Under  section  7  (other  than  subsection 
(a)(1)  thereof)  the  nonessential 
experimental  population  shall  be  treated 
as  a  species  proposed  to  be  tisted  under 
the  Act  as  a  threatened  species.  All  of 
the  prohibitions  referred  to  in  50  CFR 
17.31  would  apply  to  this  population.  In 
addition,  members  of  this  experimental 
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population  could  be  taken  in  accordance 
with  applicable  State  laws.  Thus,  if  a 
fisherman  accidentally  took  a  member 
of  this  experimental  population  based 
upon  a  misidentification  of  the  species, 
there  would  be  no  violation  of  Federal 
law. 

Public  Commenta  Solicited 

The  Service  intends  that  any  rule 
fmally  adopted  be  as  effective  as 
possible.  Therefore,  comments  or 
recommendations  concerning  any  aspect 
of  this  proposed  rule  are  hereby  invited 
to  be  submitted  (see  "ADDRESSES" 
section)  from  the  public  concerning 
government  agencies,  the  scientific 
community,  industry,  or  any  other 
interested  party.  Comments  should  be  as 
specific  as  possible. 

Final  promulgation  of  a  rule  to 
implement  this  proposed  action  will  take 
into  consideration  any  comments  or 
additional  information  received  by  the 
Service.  Such  communications  may  lead 
to  a  final  rule  that  differs  from  this 
proposal. 

National  Environmental  Policy  .A.ct 

A  draft  environmental  assessment 
under  the  National  Environmental  Policy 
Act  has  been  prepared  and  is  available 
to  the  public  at  the  Service's  Asheville 
Field  Office  (see  "addresses"  section], 
Atlanta  Regional  Office  (U.S.  Fish  and 
Wildlife  Service,  Richard  B.  Russell 
Federal  Building,  75  Spring  Street,  SW  . 
Atlanta,  Georgia  30303).  or  the  Office  of 
Endangered  Species,  U.S.  Fish  and 
Wildlife  Service.  1000  N.  Glebe  Road. 
Arlington,  Virginia  22201  (202/235-2760). 


This  assessment  will  form  the  basis  for 
a  decision,  to  be  made  pnor  to  the 
publication  of  a  final  rule,  as  to  whet'ier 
this  IS  a  major  Federal  action  which 
would  significantly  affect  the  quality  of 
the  human  environment  within  the 
meaning  of  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (implemented  at  40  CFR  Parts  1500 
through  1508). 

Executive  Order  12291,  Paperwork 
Reduction  Act,  and  Regulatory 
Flexibility  Act 

The  US,  Fish  and  Wildlife  Service  has 
determined  that  this  is  not  a  major  rule 
as  defined  by  Executive  Order  12291 
and  that  the  rule  would  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities  as 
described  in  the  Regulatory  Flexibility 
Act  (Pub.  L.  96-354),  No  private  entities 
will  be  affected  by  this  action.  The  rule 
as  proposed  does  not  contain  any 
information  collection  or  record  keeping 
requirements  as  defined  in  the 
Paperwork  Reduction  Act  of  1980  (Pub, 
L,  96-511) 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife, 
Fish,  Marine  mammals,  Plants 
(agriculture). 

Proposed  Regulations  Promulgation 

Accordingly,  it  is  hereby  proposed  to 
amend  Part  17,  Subchapter  B  of  Chapter 
I.  Title  50  of  the  U.S.  Code  of  Federal 
Regulations,  as  set  forth  below; 

PART  17— [AMENDED] 

1,  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L  93-205.  87  Stat.  8^:  Pub. 
L,  94-359,  90  Stat.  911;  Pub.  L  95-632,  92  Stat. 
3751:  Pub,  L,  9&-159,  93  Stat,  1225;  and  Pub,  L. 
97-304,  96  Stat,  1411  (16  U,S.C,  1531  et  seq): 
Pub,  L  99-625,  100  Stat.  3500  (1986),  unless 
otherwise  noted 

§17.11    [Amended! 

2.  It  is  proposed  to  amend  §  17,llfh) 
by  revising  the  entry  "Madtom 
yeliowfin"  under  FISHES  to  read  as 
follows:  I 

§  1 7. 1 1    Endangered  and  threatened 
wildlife. 
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§  17.84    [Amended] 

3,  It  is  proposed  that  Title  50  CFR 
17,84  be  amended  by  adding  new 
paragraph  (e)  as  follows: 


§  17.84     Special  rules — vertebrates 
*  •  •  •  * 

(e)  Yeliowfin  madtom  [Noturus 
flavipinnis).  (1)  The  yeliowfin  madtom 
population  identified  in  paragraph  fe){4) 


of  this  section  is  a  nonessential 
experimental  population. 

(2)  All  prohibitions  and  exceptions 
listed  in  §  17,31  and  17.32  apply  to  this 
population  identified  in  paragraph  (e)(4) 


UM  I 


of  this  section  except  that  it  may  also  be 
incidentally  taken  while  engaging  in 
fishing,  river  management,  flood  control, 
and  other  activities  authorized  by 
applicable  State  laws  and  regulations. 

(3)  Any  violation  of  State  law- 
regulating  the  take  of  this  species  will 
also  be  a  violation  of  the  Endangered 
Species  Act. 

(4)  The  site  for  reintroduction  of  the 
yellowfin  madtom.  is  totally  isolated 
from  existing  populations  of  this  species 
by  large  Tennessee  River  tributaries  and 
reservoirs.  The  reintroduction  site  is 
within  the  historic  range  of  this  species 
and  is  located  in  the  North  Fort  Holston 


River  in  Smyth  Coiinty.  Virginia,  It  is 
possible  that  the  species  might  become 
established  throughout  the  North  Fork 
Holston  River  and  its  tributaries  m 
Virginia  and  Tennessee,  and  into  the 
South  Fort  Holston  Ri\er  and  triouraries 
m  Tennessee  as  far  upstream  as  Fort 
Patrick  Henry  Dam,  and  into  the  Hoision 
River  and  tributaries  in  Tennessee  as  far 
as  the  John  Sevier  Detention  Lake  Dam, 
As  the  species  is  not  knowm  to  inhabit 
reservoirs  and  it  is  unlikely  that  they 
could  move  100  nver  miles  through  these 
large  reservoirs,  the  possibility  of  this 
population  contracting  extant  wild 
populations  is  unlikely. 


(5)  The  reintroduced  population  will 
be  checked  periodically  to  determine  its 

condition  Of  special  concern  will  be  the 
annua'  reproductive  success  of  the 
popuiation.  The  movement  patterns  of 
'.he  released  individuals  and  the  overall 
health  of  the  population  will  also  be 
ot/served 

lJn:^■c   U-;e  22.  1987. 
Su&an  Recce. 

.T.  '.    I  •Vs.vt.'::.'7;  Secretary  for  Fish  and 

i1  ,,.:.,  -f-  ona  Perks 

;FR  Doc    8"-:n,5-3  F,.ec  tf-^i-e".  b  45  am] 
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This   section   of   the   FEDERAL   REGISTER 
ccr'taios   docunents   other   than   rules   or 
P'oposed   rules   that  are   applicable   to   the 
public    Notices   of   hearings  and 
mvest'gatiops.    committee   meetings,   agency 
decisions   and   rulings,   delegations   of 
authority,   filing   of   petitions   and 
appi'caticns   and   agency   statements   ot 
organization   and   functions   are   examptes 
of   docurr-Gnts   appearing   in  this  section. 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Committee  on  Administration;  Public 
Meeting 

Da'e:  Monday,  September  14, 1987. 

Time;  2:00  p.m. 

Location:  Department  of  Commerce, 
14th  &  Constitution  Avenue,  NW.,  Room 
5359,  Washington,  DC. 

Agenda;  (1)  Akin,  Gump,  Strauss, 
Hauer  &  Feld's  project  on  agency  use  of 
settlement  judges;  (2)  Professor  Martin 
White's  study  of  agency  implementation 
of  the  Debt  Collection  Act;  and  (3)  Other 
pending  projects  on  agency  use  of 
alternative  means  of  dispute  resolution. 

Contact:  Charles  Pou,  Jr.,  202-254- 
ro€5. 

Public  Participation 

.Attendance  at  the  committee  meetings 
is  open  to  the  public,  but  limited  to  the 
space  available.  Persons  wishing  to 
attend  should  no'ify  the  contact  person 
at  least  two  days  in  advance  of  the 
meeting.  The  commit'ae  chairman  may 
permit  members  of  the  public  to  present 
appropriate  oral  statements  at  the 
meeting.  Any  member  of  the  public  may 
file  a  written  statement  with  the 
com.mittee  before,  dunng,  or  after  the 
meeting.  Minutes  of  the  meetings  will  be 
available  on  request  to  the  contact 
persons.  The  contact  persons'  mailing 
address  is:  Adm;nistrative  Conference 
of  the  United  States,  2120  L  Street,  .VW., 
Suite  500.  Washington,  DC  20037.  These 
meetings  are  subject  to  the  Federal 
Advisory  Cummittee  Act  (Pub.  L  92- 
463). 

Jeffrey  S.  Lubbers, 

Research  Director. 
September  2. 1987. 

[FR  Doc.  87-20551  Filed  9-4-87;  8:45  am) 

BILLING  CODE  6110-01-11 


DEPARTMENT  OF  AGRICULTURE 

Office  of  Advocacy  and  Enterprise: 
Citizens'  Advisory  Committee  on  Equal 
Opportunity;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  this  announcement  is 
made  of  the  final  FY  87  meeting  of  the 
following  committee: 

Name:  Citizens'  Advisory  Committee 
on  Equal  Opportunity. 

Date:  September  2&-30, 1987, 

Place:  Embassy  Suites,  220  West  43rd 
Street,  Kansas  City,  Missouri  64111. 

Time:  8:30  a.m.-5:00  p.m. 

Purpose: 
— Review  all  aspects  of  the  U.S. 

Department  of  Agriculture's  policies, 

practices,  and  procedures  on  Equal 

Opportunity; 
— Recommend  changes  in  Department 

rules,  regulations,  and  orders  to 

ensure  USDA  activities  are  free  of 

discrimination; 
— Advise  the  Secretary  on  the 

effectiveness  of  compliance  program 

directives; 

Additionally,  the  Committee  will 
focus  on: 

— Employment,  constituent  services,  and 
operational  programs  in  the 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS). 
— Follow-up  reports  on  implementation 
strategies  to  make  Secretary  Lyng's 
initiative  on  equal  opportunity  a 
reality,  and; 
— An  in-depth  discussion  of  compliance 
reviews  completed  thus  far. 
The  meeting  is  open  to  the  public. 
Persons  may  participate  in  the  meeting 
as  time  and  space  permit.  Persons  who 
wish  to  address  the  Committee  at  the 
meeting  or  who  wish  to  file  written 
conmients  before  or  after  the  meeting 
should  contact:  Naomi  Churchill,  Esq., 
Associate  Director,  Equal  Opportunity, 
Office  of  Advocacy  and  Enterprise,  14th 
&  Independence  Avenue,  SW.,  Room 
1226  South  Building,  Washington,  DC 
20250  (202)  447-5681. 

Written  statements  may  be  submitted  until 
September  21. 

Naomi  Churchill, 

Associate  Director.  Equal  Opportunity. 
[FR  Doc.  87-20570  Filed  9-4-87;  8:45  b.ti] 

BILLING  COOe  3410-94-W 


DEPARTMENT  OF  COMMERCE 

Agency  Terms  Under  Review  by  the 
Office  cf  Management  and  Budget 
(OME) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposals  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  ReduLtio.T 
Act  (44  U.S.C.  Chapter  35). 
Agency:  Bureau  of  the  Census 
TitJe:  Survey  cf  Income  and  Program 
Participation  1988  Panel  Core.  Waves 
108 
Form  Number:  Agency — SIPP-8100  to 
8800,  SIPP-8001,  and  SIPP-8105; 
OMB— 0607-0425 
Type  of  Request:  Revision  of  a  currently 

approved  collection 
Burden:  24,360  respondents;  24,360 

reporting  hours 
Needs  and  Uses:  This  survey  is  needed 
to  provide  statistics,  not  previously 
available,  for  the  Executive  and 
Legislative  Branches,  such  as  multiple 
recipiency  of  benefits  of  major 
government  programs,  to  support 
policy  analyses,  and  monthly  program 
participation.  The  data  requirements 
include  income,  employment  and 
household  composition,  taxes,  assets, 
in-kind  income,  and  related  subjects 
to  estimate  the  effects  of  Executive 
and  Legislative  decisions. 
Affected  Public:  Individuals  or 

households 
Frequency:  Three  times  per  year 
Respondent's  Obligation:  Voluntary 
OMB  Desk  Officer:  Francine  Picoult, 
395-7340 

Agency:  Bureau  of  the  Census 

r/f/e.' Duplicate  Address  Fo;lo^\'up 
Questionnaire — 1988  Dress  Rehearsal 
Census 

Form  Number  Agency — DX-1000; 
OMB— NA 

Type  of  Request-  New  collection 

Burden:  500  respondents;  42  reporting 
hours 

Needs  and  Uses:  This  survey  will  collect 
data  which  will  be  used  to  determine 
how  well  Census  Bureau  statT  can 
resolve  duplicate  addresses  in  the 
field  without  access  to  the 
identification  information  recorded  by 
the  postal  service.  Results  will  be 
used  in  planning  ways  to  simplify  the 
role  of  the  USPS  in  the  1990  Census. 

Affected  Public:  Individuals  or 
households 
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Frequency:  One  time 

Respondent's  Obligation:  Mandatory 

OMB  Desk  Officer  Franc.ine  Picoult" 

Copies  of  the  above  inforrndtion 
collection  proposals  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals,  (202)  377-3271, 
Department  of  Commerce.  Room  H6622, 
14th  and  Constitution  Avenue.  NVV.. 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent  to 
Francine  Picoult.  Room  3228  \ew 
Executive  Office  Building,  Washington, 
DC  20503. 

Dated:  September  1. 1987. 

Edward  Michals. 

Departmental  Clearance  Officer.  Office  of 
Management  and  Organization. 

[FR  Doc.  87-20574  Filed  9-^1-87;  8:45  amj 

BtLLIMG  CCXK  3510-07-M 


Bureau  of  the  Census 

Intercity,  Rural,  and  Charter  Bus 
Transportation  Survey;  Consideration 

The  Bureau  of  the  Census  hereby 
gives  notice  that  we  plan  to  conduct  the 
1988  Intercity.  Rural,  and  Charter  Bus 
Transportation  Survey.  This  annual 
mandatory  survey  will  be  conducted 
under  authority  of  Title  13.  United  States 
Code,  sections"l31, 182,  224,  and  225, 
and  will  collect  data  on  1986  and  1987 
revenues  and  expenses  of  firms  engaged 
in  providing  intercity,  rural,  and  charter 
bus  transportation  services. 

This  survey  will  be  a  continuing  and 
timely  source  of  economic  data  for  the 
intercity,  rural,  and  charter  bus 
industries.  Such  a  sur\ey.  if  conducted, 
shall  begin  not  earlier  than  March  1, 
1988. 

Information  and  recommendations 
received  by  the  Bureau  of  the  Census 
show  that  the  data  have  significant 
application  to  the  information  needs  of 
the  public;  the  intercity,  rural,  and 
charter  bus  industries;  and 
governmental  agencies.  The  data  are  not 
publicly  available  from 
nongovernmental  or  other  governmental 
sources  on  a  continuing  basis. 

Copies  of  the  proposed  forms  and  a 
description  of  the  collection  methods  are 
available  upon  request  to  the  Director, 
Bureau  of  the  Census,  Washington.  DC 
20233 

Any  suggestions  or  recommendations 
concerning  this  proposed  survey  will 
receive  consideration  if  submitted  in 
writing  to  the  Director,  Bureau  of  the 
Census,  within  30  days  of  publication  of 
this  notice  in  the  Federal  Register  F'or 
additional  information,  you  may  call 
Michael  S.  McKay.  Chief.  Organization 


and  Management  Systems  Division. 
Bureau  of  the  Census,  on  (301)  753-7452. 
Dated:  August  31.  1987, 

John  G.  Keane, 

Direc  tor.  Bureau  of  the  Census. 

(FR  Doc  87-20531  Filed  9-4-«7;  8:45  am] 

BILLING  CODE  3S10-O7-U 

Foreign-Trade  Zones  Board 
[Order  No.  358] 

Resolution  and  Order  Approving 
Application  of  City  of  Salem  Port 
Authority  for  Foreign-Trade  Zone  m 
Salem,  NJ,  Area 

Proceedings  of  the  Foreign-Trade 
Zones  Board,  Washington,  DC. 

Resolution  and  Order 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  Bla-Blu). 

the  Foreign-Trade  Zones  Board  has 
adopted  the  following  Resolution  and 
Order: 

The  Board,  having  considered  the 
matter,  hereby  orders: 

.■^fter  consideration  of  the  application  of 
the  City  of  Salem  Port  Authonly.  filed  with 
the  Foreign-Trade  Zones  Board  (the  Board) 
on  April  30, 1985,  and  amended  on  June  30, 
1986,  requesting  a  grant  of  authority  for 
establishing,  operating,  and  maintaining  a 
general-purpose  foreign-trade  zone  at  sites  in 
Salem  and  .Millville.  New  Jersey,  within  the 
Philadelphia  Consolidated  Customs  port  of 
entry,  the  Board,  finding  that  the 
requirements  of  the  Foreign-Trade  Zones  Act, 
as  amended,  and  the  Board's  regulations  are 
satisfied,  and  that  the  proposal  is  in  the 
public  interest,  approves  the  application. 

As  the  proposal  involves  open  space  on 
which  buildings  may  be  constructed  by 
parties  other  than  the  grantee,  this  approval 
includes  authority  to  the  grantee  to  permit  the 
erection  of  such  buildings,  pursuant  to 
§  400.815  of  the  Board's  regulations,  as  are 
necessary  to  carry  out  the  zone  proposal, 
providing  that  prior  to  its  granting  such 
permission  it  shall  have  the  concurrences  of 
the  local  District  Director  of  Customs,  the 
U.S.  Army  District  Engineer,  when 
appropriate,  and  the  Board's  Executive 
Secretary.  Further,  the  grantee  shall  notify 
the  Board  for  approval  prior  to  the 
commencement  of  any  manufacturing 
operations  within  the  zone.  The  Secretary  of 
Commerce,  as  Chairman  and  Executive 
Officer  of  the  Board,  is  hereby  authorized  to 
issue  a  grant  of  authority  and  appropriate 
Board  Order. 

Grant  To  Establish.  Operate,  and 
Maintain  a  Foreign-Trade  Zone  in  tne 
Salem.  .N],  ,\rea 

Whereas,  by  an  Act  of  Congress 
approved  June  18.  1934.  an  Act  "To 
provide  for  the  estabhshment.  operation, 
and  maintenance  of  foreign-trade  zones 
in  ports  of  entry  of  the  United  States,  to 


expedite  and  encourage  foreign 
commerce,  and  for  other  purposes,"  as 
amended  (19  U.S.C.  81a-81u)  (the  Act), 
the  Foreign-Trade  Zones  Board  (the 
Board)  is  authorized  and  empowered  to 
grant  to  corporations  the  privilege  of 
establishing,  operating,  and  maintaining 
foreign-trade  zones  in  or  adjacent  to 
ports  of  entry  under  the  jurisdiction  of 
the  United  States: 

Whereas,  the  City  of  Salem  Port 
Authority  (the  Grantee),  has  made 
apphcation  (filed  April  30. 1985.  Docket 
8-85,  50  FR  20816,  and  amended  on  June 
30, 1986.  51  FR  24427)  in  due  and  proper 
form  to  the  Board,  requesting  the 
establishment,  operation,  and 
maintenance  of  a  foreign-trade  zone  at 
sites  in  Salem  and  Millville,  New  Jersey. 
within  the  Philadelphia  Consolidated 
Customs  port  of  entry; 

Wfiei^as.  notice  of  said  application 
has  been  given  and  published,  and  full 
opportunity  has  been  afforded  all 
interested  parties  to  be  heard;  and. 

Whereas,  the  Board  has  found  that 
the  requirements  of  the  Act  and  the 
Board's  regulations  (15  CFR  Part  400)  are 
satisfied; 

Now,  therefore,  the  Board  hereby 
grants  to  the  Grantee  the  privilege  of 
establishing,  operating,  and  maintaining 
a  foreign-trade  zone,  designated  on  the 
records  of  the  Board  as  Zone  No.  142  at 
the  locations  mentioned  above  and  more 
particularly  described  on  the  maps  and 
drawings  accompanymg  the  apphcation 
in  Exhibits  IX  and  X.  subject  to  the 
provisions,  conditions,  and  restrictions 
of  the  Act  and  the  regulations  issued 
thereunder,  to  the  same  extent  as  though 
the  same  were  fully  set  forth  herein,  and 
also  the  following  express  conditions 
and  limitations: 

Operation  of  the  foreign-trade  zone 
shall  be  commenced  by  the  Grantee 
within  a  reasonable  time  from  the  date 
of  issuance  of  the  grant,  and  prior 
thereto  the  Grantee  shall  obtain  all 
necessary  permits  from  Federal  State, 
and  municipal  authorities. 

The  Grantee  shall  allow  officers  and 
employees  of  the  United  States  free  and 
unrestricted  access  to  and  throughout 
the  foreign-trade  zone  sites  in  the 
performance  of  their  official  duties. 

The  grant  does  not  include  authority 
for  manufacturing  operations,  and  the 
Grantee  shall  notify  the  Board  for 
approval  prior  to  the  commencement  of 
any  manufacturing  operations  within  the 
zone. 

The  grant  shall  not  be  construed  to 
relieve  the  Grantee  from  liability  for 
injury  or  damage  to  the  person  or 
property  of  others  occasioned  by  the 
construction,  operation,  or  maintenancf 
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of  said  zone,  and  in  no  event  shall  the 
United  States  be  liable. 

The  grant  is  further  subject  to 
settlement  locally  by  the  District 
Director  of  Customs  and  the  Army 
District  Engineer  wi:h  the  Grantee 
regarding  compliance  with  their 
respective  requirements  for  the 
protection  of  the  revenue  of  the  United 
States  and  the  installation  of  suitable 
facilities. 

In  witness  whereof,  the  Foreign-Trade 
Zones  Board  has  caused  its  name  to  be 
signed  and  its  seal  to  be  affixed  hereto 
by  its  Chairman  and  Executive  Officer 
at  Washington,  DC,  this  25th  day  of 
August  1987,  pursuant  to  Order  of  the 
Board. 

Foreign-Trade  Zones  Board 

Clarence  J.  Brown, 

Chairman  and  Executive  Officer. 

Attest: 

lohn  |.  Da  Ponte,  )r., 

Executive  Secretary. 

[FR  Doc.  87-20575  Filed  9^1-87;  8:45  am] 

BILLING  coot  351(>-OS-M 


International  Trade  Administration 
(A-427-0981 

Final  Results  of  Antidumping  Duty 
Administrative  Review;  Anhydrous 
Sodium  Metasllicate  From  France 

agency:  International  Trade 
Administration/ Import  Administration, 
Commerce. 

action:  Notice  of  final  results  of 
antidumping  duty  administrative  review. 

SUMMARY:  On  March  24, 1987,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order  on 
anhydrous  sodium  metasilicate  from 
France.  The  review  covers  one 
manufacturer  of  this  merchandise  and 
the  period  January  1, 1985  through 
December  31, 1985. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  Based  on  our 
analysis  of  the  comments  received,  the 
final  results  have  not  changed  from 
those  presented  in  the  preliminary 
results  of  review. 

EFFECTIVE  DATE:  September  8, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Kelleher  or  John  R.  Kugelman, 
Office  of  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington.  DC  20230; 
telephone:  (202)  377-2923/3601. 


SUPPLEMENTARY  INFORMATION: 
Background 

On  March  24, 1987,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (52  FR 
9320)  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  anhydrous 
sodium  metasilicate  from  France  (46  FR 
1667,  January  7, 1981).  The  petitioner,  PQ 
Corporation,  requested  in  accordance 
with  S  353.53a(a)  of  the  Commerce 
Regulations  that  we  conduct  an 
administrative  review.  We  have  now 
completed  the  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930  ("the  Tariff  Act"). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  anhydrous  sodium 
metasilicate  ("ASM"),  a  crystalline 
silicate  (NaZSiOS)  which  is  alkaline  and 
readily  soluble  in  water.  Applications 
include  waste  paper  de-inking,  ore- 
flotation,  bleach  stabilization,  clay 
processing,  medium  or  heavy  duty 
cleaning,  and  compounding  into  other 
detergent  formulations.  ASM  is 
currently  classifiable  under  item  number 
421.3400  of  the  Tariff  Schedules  of  the 
United  States  Annotated. 

The  review  covers  one  exporter  of 
French  ASM,  Rhone  Poulenc,  and  the 
period  January  1, 1985  through 
December  31, 1985. 

Analysis  of  Comments  Received 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  We 
received  comments  from  the  respondent. 

Comment  1:  Rhone  Poulenc  contends 
that  it  submitted  adequate  information 
on  the  record  to  support  a  preliminary 
determination.  Despite  the  fact  that  the 
information  was  unclear,  awkward  to 
use.  and  not  in  the  format  requested,  it 
is  the  best  information  available  and  the 
Department  therefore  must  use  it. 

Department's  Position:  Rhone 
Poulenc's  submissions  remain  unclear 
and/or  inadequate  in  various  respects, 
as  described  more  fully  in  response  to 
Comment  3.  despite  the  Department's 
efforts  to  obtain  clarification  and  all 
data  needed  to  calculate  accurate  U.S. 
prices  and  foreign  market  values.  It  is 
the  respondent's  responsibility  to  submit 
all  requested  information  in  a  timely 
manner  in  a  form  which  permits  the 
Department  to  analyze  it.  The 
Department  is  not  obligated  to  use 
inadequate,  untimely,  or  incomplete 
information. 

Comment  2:  Rhone  Poulenc  maintains 
that  for  any  portions  of  its  response 
which  were  deficient  the  Department 
should  use  data  from  the  most  recently 


completed  administrative  review 
covering  1982,  or  its  submission  for  the 
1983  period.  In  addition,  it  contends  that 
under  the  Freeport  rule,  the  Department 
must  use  the  most  recent  information 
available  in  an  antidumping  proceeding. 
Therefore,  if  the  Department  determines 
that  the  1985  response  is  inadequate,  for 
this  review  it  must  use  information  from 
the  1982  or  1983  responses. 

Department's  Position:  The  Department 
is  properly  using  the  margin  from  the 
fair  value  investigation  for  this  review 
as  best  information  available  due  to  our 
inability  to  get  adequate  cooperation 
from  the  respondent  in  submitting 
information.  In  conducting  our  reviews 
we  are  dependent  upon  the  cooperation 
of  the  respondent  in  supplying 
information  for  our  analysis.  Section  776 
of  the  Tariff  Act,  which  authorizes  our 
use  of  the  best  information  available  in 
certain  situations,  is  intended  to 
encourage  cooperation  from  parties  in  a 
proceeding.  To  use  information  from  the 
previous  two  reviews,  as  respondent 
suggests,  would,  in  effect,  reward  the 
respondent  for  its  failure  to  provide 
adequate  and  timely  responses  during 
this  review. 

Respondent's  reliance  upon  Freeport 
Minerals  v.  United  States.  77%  F.2d  1029 
(CAFC  1985),  is  misplaced.  That  case 
simply  held  that  the  Department  must 
look  at  up-to-date  information  in 
deciding  whether  to  revoke  an 
antidumping  duty  order.  The  Freeport 
case  is  irrelevant  to  the  issue  here, 
which  is  what  data  should  be  used  as 
best  information  available  where  a 
respondent  has  not  provided  adequate 
information.  In  such  cases  we  are 
authorized  to  use  information  that  may 
be  adverse  to  the  interests  of  a 
respondent. 

Comment  3:  Rhone  Poulenc  argues 
that,  even  though  the  Department  did 
not  verify  the  1985  questionnaire 
response,  it  is  the  best  information 
available.  The  response  was  not 
inadequate  and  was  submitted  in  the 
same  format  used  for  the  prior  review. 
Furthermore,  the  Department  had  ample 
time  prior  to  publication  of  the 
preliminary  results  notice  to  inquire 
about  further  deficiences. 

Department's  Position:  We  are  not 
declining  to  use  Rhone  Poulenc's  1985 
submission  as  the  best  information 
available  simply  because  it  was  not 
verified;  rather,  we  are  not  using  it 
because  it  was  inadequate,  incomplete, 
and  untimely  submitted.  The 
Department  acknowledges  that  a  listing 
of  U.S.  resales  was  submitted  in  the 
supplementary  response;  however,  the 
response  remains  inadequate  for  several 
reasons.  Despite  several  requests. 
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Rhone  Poulenc  declined  to  submit 
computer  tapes  of  its  home  market  sales, 
citing  the  "relatively  considerable 
expense."  We  note  that  portions  of  the 
response  were  in  a  computerized  format 
and  that  a  response  for  an  earlier  period 
is  on  a  computer  tape.  We  consider  as 
inadequate  any  response  not  submitted 
in  the  request  format  (in  this  case,  on  a 
computer  tape),  absent  the  Department's 
approval  of  an  exemption  given  prior  to 
receipt  of  a  response.  We  did  not 
receive  some  requested  financial 
statements,  while  others  which  were 
received  after  the  preliminary  results 
notice  were  submitted  too  late  to  be 
considered  in  this  review.  Also,  smce 
information  regarding  U.S.  selhng 
expenses  was  submitted  only  after 
publications  of  the  preliminary'  results 
notice,  it  was  untimely.  Irrespective  of 
its  untimelmess,  it  was  also  inadequate 
because  Rhone  Poulenc  did  not 
adequately  identify  or  quantify  the  U.S. 
expenses. 

Comment  4:  Rhone  Poulenc  contends 
that  it  is  not  required  to  submit  the  sales 
information  on  a  computer  tape  if  the 
firm  does  not  maintain  records  in  a 
computerized  form  or  if  it  is  an 
u.nreasonable  additional  burden  to  do 
so.  Failure  to  submit  the  data  on  a 
computer  tape  should  not  be  considered 
an  inadequacy. 

Department's  Position:  We  disagree. 
See  our  position  on  Comment  3. 
Although  Rhone  Poulenc  did  finally 
submit  home  market  sales  information 
on  a  computer  disk  on  May  12,  1987,  this 
was  almost  two  months  after 
publication  of  the  preliminary  results 
notice.  This  submission  was  received 
too  late  to  be  considered  in  this  review. 

Final  Results  of  the  Review 

Based  on  our  analysis  of  the 
comments  received,  the  final  results 
have  not  changed  from  those  presented 
in  the  preliminary  results  of  review,  and 
we  determine  that  a  margin  of  60 
percent  exists  for  Rhone  Poulenc  for  the 
period  January  1. 1985  through 
December  31.  1985. 

The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Further,  as  provided  for  in  section 
751(a)(1)  of  the  Tariff  Act,  a  cash  deposit 
of  estimated  antidumping  duties  of  60 
percent  shall  be  required.  This  deposit 
requirement  is  effective  for  all 
shipments  of  French  anhydrous  sodium 
metasilicate  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  and 
shall  remain  in  effect  until  publication  of 


the  final  results  of  the  next 
administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  §  353.53a  of  the  Commerce 
Regulations  (19  CFR  353.53a). 
Joseph  A.  Spetnni, 

.Acnn)!  Deputy  Assistant  Secretary  for  Import 
Administration. 

Daie:  August  2a  1987. 

[FR  Doc.  87-20576  Filed  9-4-87;  8:45  am] 
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[A-122-701] 

Postponement  of  Final  Antidumping 
Duty  Determination;  PotassJum 
Chloride  From  Canada 

agency:  International  Trade 
Admirustration,  Import  Administration, 
Commerce. 
action:  Notice. 

summary:  On  August  24  and  25, 1987, 
we  received  requests  from  two 
respondents  in  the  antidumping  duty 
investigation  of  potassium  chloride  from 
Canada  that  the  final  determinabon  be 
postponed  as  provided  for  m  section 
735(a)(2)(A)  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act)  (19  U.S.C 
1673d{a)(2)(.A)).  Pursuant  to  these 
requests,  we  are  postponing  our  final 
a.itidumping  duty  determination  as  to 
whether  sales  of  potassium  chlonde 
from  Canada  have  been  made  at  less 
than  fair  value  until  not  later  than 
Janua.-y  8,  1988. 

EFFECTtVE  DATE:  September  8, 1987. 

FOR  FURTHER  INFORMATtON  CONTACT: 

Marj'  S.  Clapp  or  Michael  Ready,  OfHce 
of  Investigations,  Import  Administration, 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue.  N'W., 
Washington,  DC  20230;  (202)  377-1759. 
(202)  377-2613, 

SUPPLEMENTARY  INFORMATION:  On 

March  5, 1987,  we  published  a  notice  in 
the  Federal  Register  that  we  were 
initiating,  under  section  7321b)  of  the  Act 
(19  U.S.C.  1673a(b)),  an  antidumping 
duty  investigation  to  determine  whether 
imports  of  potassium  chlonda  from 
Canada  are  being,  or  are  likely  to  be. 
sold  at  less  than  fair  value  (52  FR  6336). 
We  issued  our  prelimmarv'  affirmative 
determination  on  August  20, 1987  (52  FR 
32151,  August  26.  1987].  This  notice 
stated  that  we  would  issue  a  final 
determination  on  or  before  November  3, 
1987.  On  August  24  and  25.  1987.  two 
respondents  requested  that  we  extend 
the  period  for  the  final  determination 
until  January  8,  1968,  in  accordance  with 
section  735(a)(2)tA)  of  the  Act.  These 


respondents  account  for  a  significant 
proportion  of  exports  of  the  subject 
merchandise  to  the  United  States,  and 
thus  are  qualified  to  make  these 
requests.  If  a  qualified  exporter  properly 
requests  an  extension  after  an 
affirmative  preliminary  determ.ination, 
the  Department  is  required,  absent 
compelling  reasons  to  the  contrarv'.  to 
grant  the  request.  Accordingly,  we  grant 
the  request  end  postpone  car  final 
determination  until  not  later  than 
January  8.  1988. 

The  public  hearing  is  also  being 
postponed  until  9:30  a.m.  on  November 
16. 1987.  at  the  U.S.  Department  of 
Commerce,  Room  6602,  •14;h  Street  and 
Constitution  Aver.ue.  NW.,  Washington. 
DC  20230.  Accordingly,  preheanng  briefs 
must  be  submitted  in  at  least  ten  (10) 
copies  to  the  Deputy  Assistant  Secretary 
by  November  9. 1987. 

This  notice  is  published  pursuant  to 
section  735(d)  of  the  Act. 
Gilbert  B.  Kaplan, 

Deputy  Assistant  Secretary  for  Import 

Administration. 

August  31, 1987. 

[FR  Doc  87-20577  Filed  9-4-87;  8:45  amj 
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[A-475-104] 

Preliminary  Results  of  Antidumping 
Duty;  Administrative  RevJew  and  Intent 
To  Revoke;  Strontium  Nitrate  From 

Italy 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Commerce. 

action:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review 
and  intent  to  revoke. 

summary:  In  response  to  a  request  by 
petitioner,  the  Department  of  Commerce 
has  conducted  an  administrative  review 
of  the  antidumping  duty  order  on 
strontium  nitrate  from  Italy.  The  review 
covers  the  one  manufacturer/exporter  of 
this  merchandise  and  the  period  June  1. 
1985  through  May  31,  1986.  The  review- 
indicates  the  existence  of  no  dumping 
margins  for  the  firm  during  the  period. 

As  a  result  of  the  review,  the 
Department  intends  to  revoke  the  order. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results 
and  intent  to  revoke, 
EFFECTIVE  DATE;  September  8,  1987. 
FOR  FURTHER  INFORMATION  CONTACT; 

Richard  P.  Bruno  or  Robert ).  Marenick. 
Office  of  Compliance.  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  Washington,  DC  20230: 
telephone:  (202)  377-5255. 
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SUPPLEMENTARY  INFORMATION: 

Background 

On  May  14,  1984.  the  Department  of 

Commerce  ("the  Department") 
published  in  the  Federal  Register  (49  FR 
20354)  a  tentative  determination  to 
revoke  the  antidumping  duty  order  on 
strontium  nitrate  from  Italy  (46  FR  32864. 
Iune25.  1981). 

On  June  1, 1987,  the  Department 
published  in  the  Federal  Register  (52  FR 
20444)  the  final  results  of  its  last 
administrative  review  of  the 
antidumping  duty  order  on  strontium 
nitrate  from  Italy.  After  the 
promulgation  of  our  new  regulations,  the 
petitioner  requested  in  accordance  with 
§  353.53(a)  of  the  Commerce  Regulations 
that  we  conduct  an  administrative 
review.  We  published  a  notice  of 
initiation  on  July  17,  1986  (51  FR  25923). 
The  Department  has  now  conducted  that 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of  1930 
(■the  Tariff  Act"). 

Scope  of  the  Review 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  Nomenclature.  Congress  is 
considering  legislation  to  convert  the 
L'nited  States  to  this  Harmonized 
System  ("HS")  by  January  1,  1988.  In 
view  of  this,  we  will  be  providing  both 
the  appropriate  Tariff  Schedule  of  the 
United  States  Annotated  ("TSUSA") 
item  numbers  and  the  appropriate  HS 
item  numbers  with  our  product 
descriptions  on  a  test  basis,  pending 
Congressional  approval.  As  with  the 
TSUSA.  the  HS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  Written  description 
remains  dispositive. 

We  are  requesting  petitioners  to 
include  the  appropriate  HS  item 
numbers  as  well  as  the  TSUSA  item 
numbers  in  all  new  petitions  filed  with 
the  Department.  A  reference  copy  of  the 
proposed  Harmonized  System  schedule 
is  available  for  consultations  in  the 
Central  Records  Unit,  Room  B-099,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington  DC  20230.  Additionally,  all 
Customs  offices  have  reference  copies, 
and  petitioners  may  contact  the  Import 
Specialist  at  their  local  Customs  office 
to  consult  the  schedule. 

Imports  covered  by  the  review  are 
shipments  of  strontium  nitrate,  a 
chemical  compound  BrfNOaji,  currently 
classifiable  under  TSUSA  item  421.7400 
and  under  HS  item  2834.29.20.  The 
review  covers  the  one  manufacturer/ 
exporter  of  Italian  strontrium  nitrate. 
Societa  Bario  e  Derivati  S.p.A. 


(  S.^BED"),  and  the  period  June  1, 1985 
through  May  31. 1986. 

United  States  Price 

In  calculating  United  States  price  the 
Department  used  purchase  price,  as 
defined  in  section  772  of  the  Tariff  Act, 
since  all  sales  were  made  to  unrelated 
purchasers  in  the  United  States  prior  to 
importation.  Purchase  price  was  based 
on  the  packed  ex-factory  price  to  an 
unrelated  purchaser  in  the  United 
States.  No  adjustments  were  claimed  or 
allowed. 

Foreign  Market  Value 

In  calculating  foreign  market  value  the 
Department  used  third-country 
(Mexican)  prices,  as  defined  in  section 
773  of  the  Tariff  Act,  since  insufficient 
quantities  of  such  or  similar 
merchandise  were  sold  in  the  home 
market  during  the  period  to  provide  a 
basis  for  comparison.  Third-country 
price  was  based  on  the  packed 
delivered  warehouse  price,  Hamburg, 
West  Germany,  to  unrelated  purchasers 
in  Mexico.  We  made  adjustments,  where 
applicable,  for  inland  freight,  and 
differences  in  credit  expenses  and 
packing  costs.  No  other  adjustments 
were  claimed  or  allowed. 

Preliminary  Results  of  Review  and 
Intent  To  Revoke 

As  a  result  of  our  comparison  of 
United  States  price  to  foreign  market 
value,  we  preliminarily  determined  that 
no  dumping  margins  exist  for  SABED  for 
the  period  June  1, 1985  through  May  31, 
1986. 

Consequently,  we  intend  to  revoke  the 
order  on  strontium  nitrate  from  Italy. 
SABED  made  all  sales  at  not  less  than 
fair  value  during  the  period  June  25, 1981 
through  May  14, 1984,  the  date  of  our 
tentative  determination  to  revoke,  and 
during  the  additional  review  period  June 
1,  1985  through  May  31,  1986.  As 
provided  for  in  §  353.54(e)  of  the 
Commerce  Regulations,  SABED  has 
agreed  in  writing  to  an  immediate 
suspension  of  liquidation  and 
reinstatement  of  the  order  under 
circumstances  as  specified  in  the  written 
agreement.  If  this  revocation  is  made 
final  it  will  apply  to  all  unliquidated 
entries  of  this  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  May  14, 1984. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  publication 
of  this  notice,  may  request  disclosure 
within  5  days  of  the  date  of  publication 
and  may  request  a  hearing  within  8 
working  days  of  the  date  of  publication. 
Any  hearing,  if  requested,  will  be  held 
30  days  after  the  date  of  publication  or 


the  first  workday  thereafter.  Any 
request  for  an  administrative  protective 
order  must  be  made  no  later  than  5  days 
after  the  date  of  publication.  The 
Department  will  publish  the  final  results 
of  the  administrative  review  including 
the  results  of  its  analysis  of  any  such 
comments  or  hearing. 

This  administrative  review,  intent  to 
revoke,  and  notice  are  in  accordance 
with  sections  751(a)(1)  and  (c)  of  the 
Tariff  Act  (19  U.S.C.  1675(a)(1).  (c))  and 
sections  353.53a  and  353.54  of  the 
Commerce  Regulations  (19  CFR  353.53a, 
353.54). 

Date:  August  28.  1987. 
Joseph  A.  Spetrini, 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  87-20578  Filed  »-3-a7;  8:45  am) 
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National  Tectinical  Information 
Service 

Intent  To  Grant  Exclusive  Patent 
License  to  Milton  P.  Radosevlch 

The  National  Technical  Information 
Service  (NTIS),  U.S.  Department  of 
Commerce,  intends  to  grant  to  Milton  P. 
Radosevich,  having  a  place  of  business 
at  P.O.  Box  3495,  Peoria,  IL  61614-0495, 
an  exclusive  right  in  the  United  States  to 
practice  the  invention  embodied  in  U.S. 
Patent  Application  S.N.  6-903,879, 
"Preparation  of  Multiple  Gradients." 
The  patent  rights  in  this  invention  will 
be  assigned  to  the  United  States  of 
America,  as  represented  by  the 
Secretary  of  Commerce. 

The  intended  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7.  The  intended  license 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
Notice,  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  intended  license  would  not 
serve  the  public  interest. 

Inquiries,  comments  and  other 
materials  relating  to  the  intended 
license  must  be  submitted  to  Robert  P. 
Auber,  Director,  Office  of  Federal  Patent 
Licensing.  NTIS,  Box  1423,  Springfield, 
VA  22151.  I 

Douglas  J.  Campion, 

Associate  Director.  Office  of  Federal  Patent 
Licensing,  National  Technical  Information 
Service,  U.S.  Department  of  Commerce. 
[FR  Doc.  87-20497  Filed  9-^J-87;  8:45  am] 
BILLING  CODE  3S10-04-M 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Public  Information  Collection 
Requirement  Submitted  to  0MB  tor 
Review 

summary:  The  Department  of  Defense 
has  submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  Each  entry  contains  the 
following  information: 

(1)  Type  of  submission; 

(2)  Title  of  Information  Collection  and 
applicable  OMB  Control  Number  and 
Form  Number; 

(3)  Abstract  statement  of  the  need  for 
and  the  uses  to  be  made  of  the 
information  collected; 

(4)  Type  of  Respondent; 

(5)  An  estimate  of  the  number  of 
responses; 

(6)  An  estimate  of  the  total  number  of 
hours  needed  to  provide  the 
information; 

(7)  To  whom  comments  regarding  the 
information  collection  are  to  be 
forwarded;  and 

(8)  The  point  of  contact  from  whom  a 
copy  of  the  proposed  information 
collection  may  be  obtained. 

This  information  collection  is  as 
follows; 

(1)  New; 

(2)  Production  Company  Information 
Requirements; 

(3)  Producers  wanting  assistance  from 
DoD  in  the  production  of 
entertainment-oriented  projects  must 
request  it  by  letter.  The  producer  must 
submit  to  DoD  a  copy  of  the  script  and 
a  list  of  their  needs  from  DoD.  A 
determination  will  be  made  as  to  the 
feasibility  and  qualification  of  the 
project.  If  assistance  is  provided,  the 
producer  must  provide  promotional 
material/photos  to  DoD  for  historical 
documentation. 

(4)  Businesses  and  non-profit 
institutions; 

(5)  Current  responses  of  100; 

(6)  Current  burden  hours  of  100. 
ADDRESSES:  (7)  Comments  are  to  be 
for'Adrded  to  Mr.  Edward  Springer, 
Office  of  Management  and  Budget,  Desk 
Officer,  Room  3235,  New  Executive 
Office  Building.  Washington,  DC  20.503 
and  Mr.  Daniel  J.  Vitiello,  DoD 
Clearance  Officer,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204, 
Ariington,  Virginia  22202-4302, 
telephone  202/746-0933. 

FOR  FURTHER  INFORMATION  CONTACT:  (8) 
A  copy  of  the  information  collection 
proposal  may  be  obtained  from  Mr. 
Vitiello,  WHS/DIOR,  1215  Jefferson 


Davis  Highway,  Suite  1204,  Arlington, 

Virginia  22202-4302,  telephone  202/746- 

0933, 

Linda  Bynum, 

/I  llornute  OSD  Federal  Rojiislf^r  Liaison 

Officar.  Deportment  of  Defense. 

Seplember  2,  1987 

|KR  Doc.  87-20582  Filed  9-4-87;  8:4.5  Hm\ 
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Defense  Logistics  Agency 

Privacy  Act  of  1974.  Compute 
Matctiing  Program  Between  the 
Department  of  Defense  (DoD)/ 
Department  of  Education  (ED) 

AGENCY:  Defense  Manpower  Data 
Center  (DMDC),  Defense  Logistics 
Agency  (DLA),  Department  of  Defense. 
ACTION:  This  action  constitutes  notice 
for  public  comment  on  a  proposed  new 
ongoing  computer  matching  program 
between  the  Department  of  Defense 
(DoD)  and  the  Department  of  Education 
(ED)  for  debt  collection. 

SUMMARY:  The  Department  of  Defense, 
under  an  interagency  agreement  with 
the  Office  of  Management  and  Budget, 
Department  of  the  Treasury  and  the 
Office  of  Personnel  Management, 
announces  a  proposal  to  match  by 
computer  DoD  employment  records  of 
active  and  retired  military  members, 
including  the  Reserve  and  Guard,  and 
the  OPM  government-wide  Federal 
civilian  and  retired  civilian  records  with 
the  records  of  individuals  who  are 
delinquent  debtors  in  various 
Department  of  Education  loan  programs. 
The  purpose  of  the  match  is  to  identify 
and  locate  Department  of  Education 
delinquent  debtors  who  are  receiving 
Federal  salary  or  benefit  payments  so  as 
to  permit  the  Department  of  Education 
to  pursue  and  collect  the  debt  by 
voluntary  repayment  or  by 
administrative  or  salary  offset 
procedures  under  the  provisions  of  the 
Debt  Collection  Act  of  1982. 
DATES:  This  proposed  action  will  be 
effeutive  without  further  notice  October 
8. 1987,  unless  comments  are  received 
which  would  result  in  a  contrary 
determination. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  AuiLiio  .\epa.  ]:..  b'd:!  Director, 

Defense  Privacy  Office,  Room  205,  400 

Army  Navy  Drive,  Arlington,  VA  22202. 

Telephone:  (202)  694-3027;  Autovon: 

224-3027 

SUPPLEMENTARY  INFORMATION:  This 

computer  matching  program  is  being 
conducted  in  order  to  identify  and  locate 
those  individuals  indebted  and 
delinquent  in  their  repayment  to  the  U.S. 
Governm.ent  under  certain  various 
Department  of  Education  programs. 


The  Office  of  Management  and  Budget 
(OMB)  has  designated  the  Department 
of  the  Treasury,  Financial  Management 
Service,  as  the  Lead  Agency  to 
coordinate  and  monitor  the 
implementation  of  the  government's 
Federal  Salary  Offset  program.  An 
interagency  agreement,  restricted 
exclusively  to  the  implementation  of  the 
Debt  Collection  Act  of  1982  (Pub.  L.  97- 
365),  established  an  Interagency 
Working  Group  to  facilitate  computer 
matching  and  subsequent  salary  offset 
throughout  the  Federal  government 
under  the  auspices  and  oversight  of  the 
OMB.  At  the  outset,  this  Interagency 
Working  Group  consists  of  the 
Department  of  the  Treasury.  Office  of 
Personnel  Management  and  the 
Department  of  Defense.  As  a  result,  a 
centralized  computer  data  base  for 
computer  matching  consisting  of 
Department  of  Defense  and  Office  of 
Personnel  Management  records  has 
been  established  for  debt  collection 
purpose  in  order  to  have  a  data  bank 
record  of  active  and  retired  military 
members,  including  the  Reserve  and 
Guard,  and  the  OPM  government-wide 
civilian  and  retired  civilian  personnel 
that  are  receiving  salaries  or  other 
Federal  benefit  payments.  This 
established  data  bank  is  hosted  and 
maintained  by  the  Defense  Manpower 
Data  Center  of  the  Department  of 
Defense, 

Set  forth  below  is  the  information 
required  by  the  paragraph  5.f.(l)  of  the 
Revised  Supplemental  Guidance  for 
Conducting  Computerized  Matching 
Programs  issued  by  the  Office  of 
Management  and  Budget  (47  FR  21656 
May  19, 1982).  A  copy  of  this  notice  h.^s 
been  provided  to  both  Houses  of 
Congress  and  the  Office  of  Managemi-nl 
and  Budget  on  August  27, 1987,  pursuant 
to  the  cited  OMB  matching  guidelines. 

Patricia  H,  Means, 

OSD  Federal  Register  Liaison  Officer, 

Department  of  Defense. 

Spplember2, 1987. 

Report  of  a  New  Ongoing  Computer 
.Matching  Program  Between  the 
Department  of  Defense  (DoD)  and  the 
Department  of  Education  (ED) 

a.  Authority 

The  legal  authority  under  which  this 
computer  match  is  being  conducted  is 
the  Debt  Collection  Act  of  1982  (Pub.  L. 
97-365);  5  U.S.C.  5514  (Installment 
deduction  for  indebtedness)  the  Privacy 
Act  of  1974  (5  U.S.C.  552a):  10  U.S.C.  136; 
4  CFR  Chapter  II;  34  CFR  Part  31:  and 
the  Office  of  Management  and  Budget 
Revised  Supplemental  Guidance  for 
Conducting  Matching  Programs  (47  FR 
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21656.  May  19.  1982)  and  Guidelines  on 
the  Relationship  Between  the  Privacy 
Act  of  1974  and  the  Debt  Collection  Act 
of  1982  (48  FR  15556,  April  11.  1983). 

b.  Program  Description 

The  purpose  of  this  computer 
matching  program  is  to  identify  and 

locate  individuals  who  are  receiving 
Federal  salaries  or  benefit  payments 
that  are  indebted  and  delinquent  in  their 
repayment  of  debts  to  the  United  States 
Government  under  certain  programs 
administered  by  the  Department  of 
Education  in  order  to  collect  the  debts 
by  \oluntary  repayment  or  by 
administrative  or  salary  offset 
procedures  under  the  provisions  of  the 
Debt  Collection  Act  of  1982. 

The  Department  of  Education,  as  the 
source  agency,  will  provide  the  Defense 
Manpower  Data  Center  (DMDC)  of  the 
Department  of  Defense,  the  matching 
agency,  a  computer  tape  of  all  the 
individual  delinquent  debt  records  of 
those  indebted  to  the  U.S.  Government 
under  certain  Department  of  Education 
programs. 

Upon  receipt  of  the  computer  tape  file 
of  debtor  accounts,  the  DMDC  will 
perform  a  computer  match  using  all  nine 
digits  of  social  security  numbers  of 
delinquents  against  a  DMDC  computer 
data  base.  The  DMDC  computer  data 
base,  established  under  an  interagency 
agreement,  consists  of  records  of  active 
duty  and  retired  military  members 
including  the  Reserve  and  Guard  and 
the  OPM  government-wide  Federal 
civilian  and  retired  civilian  records. 

Matching  records,  "hits"  based  on  the 
SS\".  will  be  furnished  to  the 
Department  of  Education  consisting  of 
the  member's  name,  service  or  agency, 
cate'gory  of  employee,  salary  or  benefit, 
and  current  work  or  home  address  from 
DMDC's  data  base  records. 

The  Department  of  Education  is 
responsible  for  reviewing  the  "hit" 
records  to  assure  that  the  individual  is 
positively  identified  in  the  match  as  the 
debtor:  to  assure  that  the  debtor  is 
afforded  proper  due  process  under 
Department  of  Education  regulation  (34 
CFR  Part  31)  and  that  a  proper 
accounting  of  any  disclosures  shall  be 
maintained  by  in  accordance  with  5 
U.S.C.  552a(c)  of  the  Privacy  Act. 
Dep,irtment  of  Education  will  ensure 
th.it  the  debt  is  valid  and  the 
ir^formation  is  accurate,  complete,  timely 
and  relevant.  The  notification  shall 
include  information  concerning  the 
amount  to  be  collected,  the  amount  of 
monthly  deductions,  and  the  debtor 
shall  be  given  an  opportunity  to  enter 
into  voluntary  agreement  to  repay  the 
debt  before  any  administrative  or  salary 
offset  measures  are  initiated.  The  debtor 


shall  be  given  an  opportunity  to  inspect 
and  copy  records  related  to  the  debt  and 
for  review  of  the  decision  related  to  the 
debt.  If  not  collection  action  is  needed, 
the  DoD  record  will  not  be  used  by  the 
Department  of  Education  for  any  other 
purposes. 

c.  Records  to  be  Matched 

The  systems  of  records  subject  to  the 
Privacy  Act  of  1974  to  be  matched  are  as 
follows: 

(1)  Department  of  Education  (Source 
Agency) 

System  Identification:  18-40-0045. 
System  Name:  Student  Financial 

Assistant  Collection  Files  (ED/ 

OPE/OSFA). 
Federal  Register  Citation:  46  FR  29649, 

June  2. 1981. 
Amended:  47  FR  16833,  April  20. 1982. 
Amended:  47  FR  27885.  June  28.  1982. 

(2)  Department  of  Defense  (Matching 
Agency) 

System  Identification:  S5322.10  DLA-LZ. 
System  Name:  Defense  Manpower  Data 

Base. 
Federal  Register  Citation:  51  FR  30104, 

August  22. 1988. 
System  Identification:  OPM/GOVT-1. 
System  Name:  General  Personnel 

Records. 
Federal  Registar  Citation:  49  FR  36954, 

September  20. 1984. 
System  Identification:  OPM/CENTRAL- 

1. 
System  Name:  Civil  Service  Retirement 

and  Insurance  Records. 
Federal  Registar  Citation:  49  FR  36950. 

September  20, 1984. 

d.  Period  of  the  Match 

The  initial  match  will  begin  as  soon  as 
possible  after  this  public  notice  becomes 
effective  as  set  forth  under  "DATE"  in 
the  preamble  of  this  notice  and  then 
conducted  no  more  often  than 
semiannually  thereafter. 

e.  Security  Safeguards 

Automated  records  are  accessible 
only  by  password  and  access  to  the 
computer  center  is  by  key  or  picture 
identification.  Hard  copy  records  are 
maintained  in  Federal  office  buildings  in 
lockable  file  cabinets  and  accessed  only 
by  authorized  Federal  employees  on  a 
need  to  know  basis. 

/.  Retention  and  Disposition  of  Records 

Under  a  written  Memorandum  of 
Understanding  (MOU)  agreement 
between  the  DoD  and  the  Department  of 
Education,  it  is  agreed  that  records 
provided  by  Department  of  Education 
for  the  match  shall  be  destroyed  or 
returned  to  the  Department  of  Education 
upon  successful  completion  of  the  match 


and  shall  be  used  only  for  debt 
collection  puroposes.  DoD  shall  not 
duplicate  or  disseminate  within  or 
without  the  DoD  the  data  provided  by 
the  Department  of  Education  or  any 
other  source  agencies.  Non-hit  records 
will  not  be  used  for  any  purposes.  Hard 
copy  matched  records  (hits)  will  be  used 
by  the  Department  of  Education  to 
conduct  an  individual  review  to 
determine  continued  benefit  entitlement 
level  and  to  contact  the  benefit  recipient 
if  necessary  pursuant  to  the  Debt 
Collection  Act  of  1982.  The  Department 
of  Education  will  maintain  a  disclosure 
accounting,  as  required  by  5  U.S.C. 
552(c)  of  the  Privacy  Act  as  a  result  of 
the  match. 

[FR  Doc.  87-20.';80  Filed  9-4-87:  8:4.5  am) 
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DEPARTMENT  OF  EDUCATION 

ICFDANo.  84.061FJ 

Invitation  of  Applications  for  New 
Awards;  Indian  Education  Act  of  1972, 
as  Amended,  Part  B — Educational 
Personnel  Development,  Section  422 
for  Fiscal  Year  1988 

Purpose:  Provides  grants  to  (1) 
prepare  persons  to  serve  Indian  students 
as  educational  personnel  or  ancillary 
educational  personnel:  (2)  improve  the 
qualifications  of  persons  serving  Indian 
students  in  these  capacities:  or  (3) 
provide  in-service  training  to  persons 
serving  Indian  students  in  these 
capacities. 

Deadline  for  Transmittal  of 
Applications:  November  16, 1987. 

Applications  AvaHable:  September  30, 
1987. 

Available  Funds:  The  President's 
budget  request  for  this  program  for  fiscal 
year  1988  is  51,093,000.  which  would 
provide  approximately  S183.000  for  new 
awards.  The  remaining  funds  would  be 
used  for  continuation  awards.  The 
Congress  has  not  yet  passed  the  fiscal 
year  1988  appropriation  for  this 
program.  The  estimates  below  assume 
passage  of  the  President's  request 

Estimated  Range  of  Awards:  8183,000. 

Estimated  Average  Size  of  Awards: 
$183,000. 

Estimated  Number  of  A  wards:  1. 

Estimated  Amounts  for  Stipends:  For 
projects  that  involve  the  payment  of 
stipends  to  participants,  the  estimated 
maximum  stipend  in  fiscal  year  1988  will 
be  SfiOO  per  month  for  graduate  students 
and  $375  per  month  for  undergraduate 
students.  An  estimated  maximum 
allowance  of  $90  per  month  will  be  paid 
for  each  dependent. 
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Project  Period:  12  months. 

Applicable  Regulalions:  (a)  The 
Indidn  Education  Program  Regulations. 
34  CFR  Parts  250  and  256.  and  (b)  the 
Education  Department  Genera! 
Administrative  Regulat)ons.  34  CFR 
Parts  74,  75.  77  and  78. 

For  Applications  or  Information 
Contact:  Elsie  Janifer  U.S.  Department  of 
Education,  400  Maryland  .Avenue,  S.VV., 
Room  2116,  Washington,  DC  20202. 
Telephone:  (202)732-1918. 

Program  Authority:  20  U.S.C.  3385a. 

Dated:  September  1. 1987. 
Beryl  Dorset!, 

-i  ^^.  s,'ii/i.'  Spcretary  for  Elementary  and 

Secondary  Education. 

|FR  Doc.  87-20541  Filed  9-4-fl7:  8:45  am] 
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ICFDANo.  84.061F1 

Invitation  of  Applications  for  New 
Awards;  Indian  Education  Act  of  1972, 
as  Amended,  Part  B— Educational 
Personnel  Development,  Section 
1005(d)  for  Fiscal  Year  1988 

Purpose:  Provides  grants  to  (1) 
prepare  persons  to  serve  Indian  students 
as  educational  personnel  or  ancillary 
educational  personnel;  (2)  improve  the 
qualifications  of  persons  serving  Indian 
students  in  these  capacities;  or  (3) 
provide  in-service  training  to  persons 
serving  Indian  students  in  these 
capacities. 

Deadline  for  Transmittal  of 
Applications:  November  16, 1987. 

Applications  Available:  September  30, 
1987. 

Available  Funds:  The  Presidents 
budget  request  for  this  program  for  fiscal 
year  1988  is  Si. 169.000.  which  would 
provide  approximately  $153,000  for  new 
awards.  The  remaining  funds  would  be 
used  for  continuation  awards.  The 
Congress  has  not  yet  passed  the  fiscal 
year  1988  appropriation  for  this 
program.  The  estimates  below  assume 
passage  of  the  President's  request. 

Estinwted Range  ofAi\ords:  SI 53.000. 

Estimated  Average  Size  of  Awards: 
5153,000. 

Estimated  Number  of  A  wards:  1 . 

Estimated  Amounts  for  Stipends:  For 
projects  that  involve  the  payment  of 
stipends  to  participants,  the  estimated 
maximum  stipend  in  fiscal  year  1988  will 
be  S600  per  month  fi3r  graduate  students 
and  3375  per  month  for  undergraduate 
students.  An  estimated  maximum 
allowance  of  S90  per  month  will  be  paid 
for  each  dependent. 

Project  Period:  12  months. 

Applicable  Regulations:  (a)  The 
Indian  Education  Program  Regulations, 
34  CFR  Parts  250  and  256.  and  (b)  the 


Education  Department  General 
Administrative  Regulations,  34  CFR 
Parts  74.  75.  77  and  78. 

For  Applications  or  Information 
Contact:  Elsie  Janifer,  U.S.  Department 
of  Education,  400  Maryland  Avenue, 
SVV.,  Room  2166,  Washington.  DC  20202. 
Telephone;  (202)  732-1918. 

Program  Authority:  20  U.S.C.  3385(d). 

Dalfd;  September  1. 1987. 
Beryl  Dorsett, 

Assistant  Secretary  for  Elementary  and 

Secondary  Education. 

|FR  Doc.  87-20542  Filed  9-4-87:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Financial  Assistance  Award; 
Restriction  of  Eligibility  for 
Cooperative  Agreement  Award 

AGENCY:  Sav annah  Ri\  er  Operations 
Office.  U.S.  Department  of  Energy. 
ACrroN:  Notice  of  restriction  of 
eligibility  for  cooperative  agreement 
award. 

SUMMARY:  DOE  announces  that  it  plans 
to  award  a  cooperative  agreement  to  the 
South  Carolina  Institute  of  Archaeology 
and  Anthropology.  University  of  South 
Carolina  in  the  amount  of  S921.000  over 
a  5  year  period  beginning  October  1, 
1987  m  support  of  archaeological 
research,  collections  management,  and 
archaeological  resource  management  on 
the  Savannah  River  Plant,  Pursuant  to 
§  600. 7(b)  of  the  Financial  Assistance 
Rules.  10  CFR  Part  600,  DOE  has 
determined  that  eligibility  for  this 
cooperative  agreement  award  shall  be 
limited  to  the  South  Carolina  Institute  of 
Archaeology  and  Anthropology. 
University  of  South  Carolina. 

Procurement  Request  Number:  09- 
87SR 151 99.000. 

Project  Scope 

S'iuth  Carolina  Institute  of 
Archaeology  and  Anthropology 
(SCIAA),  an  agency  of  the  State  of 
South  Carolina  housed  at  the  University 
of  South  Carolina,  and  the  Savannah 
River  Operations  Office,  DOE  have 
cooperatively  worked  toward  the 
development  of  an  archaeological 
management  plan  for  the  Savannah 
River  Plant  (SRP)  which  to  date  has 
identified  and  evaluated  840 
archaeological  sites.  The  current  effort 
will  include  research  to  better 
understand  the  significant  character  of 
archaeological  resources  on  the  SRP  and 
the  development  of  human  cultural 
systems  in  the  region  over  the  past 
12.000  years;  guidance  and  advice  in  the 
preparation  and  implementation  of  a 


Programmatic  Memorandum  of 
Agreement  for  the  protection  of 
archaeological  and  historical  resources; 
and  the  curation  and  management  of 
archaeological  collections  derived  from 
the  SRP  research.  Research  results  will 
be  disseminated  to  the  scientific  and 
non-professional  communities  to 
enhance  public  knowledge.  The  primary 
goals  of  these  efforts  will  be  the 
investigation  of  innovative 
archaeological  research  problems  and 
assistance  to  DOE  in  archaeological 
resource  management. 

The  SCIAA  has  as  its  primary  mission 
the  identification,  investigation  and 
interpretation  of  prehistoric  and  historic 
archaeology  within  South  Carolina.  It 
has  been  cooperatively  involved  with 
DOE  at  SRP  since  1973  to  provide 
guidance  and  recommendations  for 
archaeological  resource  management.  It 
has  assembled  a  group  of  research 
personnel  and  developed  capabilities  for 
research  on  the  archaeology  of  this  area 
that  does  not  exist,  so  far  as  we  can 
determine,  in  any  other  organization. 

The  proposed  work  represents  the 
operation  of  the  Savannah  River 
Archaeological  Research  Program  and  a 
continuation  of  advisement  and 
guidance  to  the  Department  of  Energy 
on  the  archaeological  resource 
management  needs  at  SRP.  The  DOE  is 
interested  in  the  investigation  of 
archaeological  resources  on  the  SRP  and 
in  maintaining  full  compliance  with  the 
archaeological  resource  management 
requirement  of  Federal  law.  Thus,  the 
DOE  has  determined  that  this 
cooperative  agreement  award  to  the 
SCIAA.  University  of  South  Carolina  on 
a  restricted  eligibility  basis  is 
appmr'":.'!*!' 

FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  D.  )ernigan.  Contracts  and 
Services  Division,  U.S.  Department  of 
Energy.  Savannah  River  Operations 
Office.  P.O.  Box.  A.  Aiken,  SC  29802. 
Telephone;  803-725-2685. 

Issued  Ht  Aiken.  South  Carolina,  on:  July 

21.  1987. 

Bruce  G.  Twining, 

Acting  Manager.  Savannah  River  Operu:^,i:-s 

Office. 

jFR  Doc.  87-20554  Filed  9-4-87:  8:45  am| 
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ACTION:  The  Bonneville  Power 
Administration  (Bonneville)  is  releasing 
the  policy  to  implement  the  Model 
Conservation  Standards  (MCS) 
surcharge  recommendations  made  by 
the  Northwest  Poser  Planning  Council 
(Council).  The  Council's 
recommendations  are  contained  in  their 
document  title  "Model  Conservation 
Standards  for  New  Residential  and 
Commercial  Construction,"  issued  on 
January  30. 1987,  and  published  in  the 
Federal  Register  on  March  26, 1987. 

SUMMARY:  In  accordance  with  the  Pacifc 
Northwest  Power  Act,  the  Council 
developed  MCS  and  recommended  to 
the  Bonneville  Administrator  that  a 
surcharge  be  imposed  on  those  portions 
of  a  customer's  loads  within  the  region 
that  are  not  covered  by  a  Bonneville 
MCS  Program  or  other  conservation 
measures  which  achieve  savings 
comparable  to  those  programs.  Enclosed 
is  the  Administrator's  policy  on 
implementation  of  the  surcharge.  The 
policy  describes  how  the  policy  will  be 
applied,  how  utility  plans  will  be 
evaluated,  the  calculation  and  collection 
of  a  surcharge,  and  seven  ways  that  a 
utility  can  avoid  a  surcharge.  Also 
contained  in  the  policy  are  summaries  of 
the  policy's  purposes,  its  statutory 
direction,  and  past  and  present 
surcharge  activities. 

In  their  July  15, 1987.  letter,  the 
Council  reiterated  their  performance 
standard  for  alternative  plans  to  be 
designed  to  achieve  all  cost-effective 
and  economically  feasible  measures. 
Their  letter  stresses  the  importance  of 
this  standard  to  ensure  that  the  region 
meets  the  goal  of  utility  programs  and 
codes  achieving  at  least  85  percent  of 
the  saving  from  new  residences  by  the 
end  of  1989.  As  a  result,  utilities 
submitting  alternative  plans  are 
requested  to  submit  as  part  of  their 
initial  plan,  a  narrative  describing  how 
they  will  move  to  full  MCS  construction 
levels  on  a  building-by-building  basis  by 
the  end  of  1989. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  D.  Carr,  Director,  Division  of 
Planning  and  Evaluation,  Office  of 
Conservation,  at  503-230-7500;  or, 
Robert  J.  Procter,  Public  Utilities 
Specialist,  at  50S-230-4304.  you  may 
also  contact  the  Public  Involvement 
office  at  the  above  address  or  503-230- 
3478.  Oregon  callers  outside  of  Portland 
may  use  the  toll-free  number  800-452- 
8429;  callers  in  California,  Idaho. 
Montana.  Nevada.  Utah,  Washington, 
and  Wyoming  may  use  800-547-6048. 
SUPPLEMENTARY  INFORMATION! 

I.  Background  of  Policy 
A.  Introduction 
B  Statutory  Direction 


II.  Past  and  Present  Surcharge  Policy 

Development  Efforts 

A.  Council  Activities  to  Date 

B.  Bonneville  Activities  to  Date 

C.  Council's  1987  Surcharge 
Recommendation 

III.  Surcharge  Policy 
Section  1:  Definitions 

Section  2:  Application  of  the  Surcharge 

Policy 
Section  3:  Evaluation  of  Alternative  Utility 

Plans 
Section  4:  Calculating  a  Surcharge 
Section  5;  Collecting  a  Surcharge 

Appendix  1:  Achieving  Electrical  Savings  by 

Adopting  the  Bonneville/Utihty  MCS 

Support  Program 
Appendix  2:  Achieving  Electrical  Savings  by 

Adopting  an  Alternative  Utility  Program 
Appendix  3:  Achieving  Electrical  Savings  by 

Participating  in  the  Early  Adopter 

Program 
Appendix  4:  Achieving  Electrical  Savings  by 

Adopting  a  Codified  Version  of  the  MCS 
Appendix  5:  Achieving  Electrical  Savings  by 

Adopting  Alternative  or  Equivalent 

Building  Codes 
Appendix  6;  Achieving  Electrical  Savings  by 

Adopting  a  Codified  Version  of  the  MCS 

as  a  Utility  Service  Standard 
Appendix  7:  Achieving  Electrical  Savings  by 

Adopting  an  Alternative  or  Equivalent 

Utility  Service  Standard  a   f 

I.  Bacicground  of  Policy 

A.  Introduction 

The  Surcharge  Policy  is  a  response  to 
recommendations  made  by  the 
Northwest  Power  Planning  Council 
(Council)  in  its  1986  Northwest 
Conservation  and  Electric  Power  Plan 
(Plan)  and  its  Model  Conservation 
Standards  (MCS)  for  New  Residential 
and  Commercial  Construction  (Plan 
Amendment).  The  purpose  of  this  policy 
is  to  encourage  utilities  to  achieve 
additional  electrical  savings  through 
improved  residential  and  commercial 
building  construction  which  can 
ultimately  result  in  regionwide  adoption 
of  the  Council's  MCS  in  codes.  There  are 
two  additional  policy  objectives:  (1) 
Identify  what  criteria  will  be  used  to 
evaluate  a  utility's  proposed  approach 
to  achieving  MCS  level  electrical 
savings;  and  (2)  identify  how  a 
surcharge  would  be  calculated  and 
collected. 

As  the  Council  states  in  their  Plan 
Amendment.  "By  the  end  of  1989.  the 
Council  expects  the  region  to  achieve 
residential  sector  savings  equivalent  to 
at  least  85  percent  of  those  that  would 
be  achieved  with  full  implementation  of 
the  MCS."  One  long  run  goal  is  to 
achieve  MCS  level  savings  through  code 
adoption.  In  order  to  emphasize  this 
goal.  Bonneville  requests,  but  is  not 
requiring,  utilities  to  provide  a  narrative 
description  of  how  they  plan  to  move  to 
full  MCS  construction  levels  on  a 


building-by-building  basis  by  the  end  of 
1989. 

B.  Statutory  Direction 

Section  4(e)(3)  of  the  Pacific 
Northwest  Electric  Power  Planning  and 
Conservation  Act  (Act)  provides  for  the 
development  of  MCS  as  part  of  the 
Council's  Plan.  These  standards,  as 
described  in  section  4(f)(1)  of  the  Act. 
are  to  include  standards  applicable  to 
new  and  existing  structures  and  to 
utility  and  government  conservation 
programs.  Such  standards  should  reflect 
geographic  and  climatic  differences  and 
produce  all  power  savings  that  are  cost 
effective  for  the  region  and 
economically  feasible  for  consumers. 

Section  4(f)(2)  of  the  Act  provides  that 
the  Council  may  recommend  to  the 
Bonneville  Administrator  the  imposition 
of  a  surcharge  on  customers  of  the 
Administrator  for  those  portions  of  their 
loads  within  the  region  that  are  within 
States  or  political  subdivisions  which 
have  not.  or  on  the  Administrator's 
customers  which  have  not,  implemented 
the  standards  or  other  conservation 
measures  that  the  Administrator 
determines  achieve  energy  savings 
comparable  to  the  standards.  Finally, 
section  4(e)(3)(G)  of  the  Act  mandates 
that  the  Council  develop  a  methodology 
for  calculating  the  surcharge. 

II.  Past  and  Present  Surcharge  Policy 
Development  Efforts 

Part  A  of  this  section  summarizes  past 
MCS  and  surcharge  actions  undertaken 
by  the  Council.  Part  B  summarizes 
Bonneville's  past  surcharge-related 
activities.  Part  C  describes  the  Council's 
1987  surcharge  recommendation  as 
contained  in  their  Plan  Amendment  of 
January  30. 1987. 

A.  Council  Activities  to  Date 

On  April  27. 1983.  the  Council  adopted 
its  first  Northwest  Conservation  and 
Electric  Power  Plan.  As  required  by  the 
Act,  the  Council's  1983  Plan  contained 
MCS  for  newly  constructed  residential 
and  commercial  buildings  and  for 
conversion  of  existing  residential  and 
commercial  buildings  to  electric  space 
heating  and  conditioning. 

In  the  1983  Two- Year  Action  Plan 
(Chapter  10  of  the  1983  Plan),  the 
Council  identified  tasks  to  be 
undertaken  by  Bonneville,  the  Council, 
and  other  regional  entities.  That  Plan 
mandated  that  Bonneville  include  it  its 
Surcharge  Policy  a  consistent  procedure 
for  certifying  compliance  with  MCS  and 
a  procedure  for  reviewing  and 
evaluating  alternative  plans. 

In  accordance  with  the  1983  Plan, 
State  governments,  local  governments, 
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or  utilities  were  to  adopt  and  enforce  the 
MCS  as  building  codes  or  utility  service 
standards  by  January  1, 1988.  Where 
such  standards  were  not  adopted,  an 
alternative  plan  to  achieve  comparable 
savings  should  have  been  in  place  by 
January  1, 1986.  Where  neither  action 
had  occurred,  the  Council  recommended 
that  the  Administrator  impose  a 
surcharge. 

The  Council  voted  on  October  31. 
1984,  to  adopt  an  amendment  which 
greatly  simplified  the  surcharge 
calculation.  The  Council  recommended 
that  a  10-percent  surcharge  be  levied  on 
the  customer's  power  bill  for  that 
portion  of  its  loads  which  were  not 
complying  with  the  standard. 

On  July  26, 1985,  the  Council  proposed 
to  enter  rulemaking  to  amend  the  MCS. 
On  December  4, 1985,  the  Council  voted 
to  amend  that  portion  of  the  1983  Plan 
dealing  with  the  MCS.  The  amended 
MCS  thermal  performance  levels  for 
both  new  residential  and  commercial 
buildings  were  equivalent  to  the  MCS 
set  forth  and  amended  by  the  Council  in 
its  1983  Plan.  The  Council  also 
recommended  that  Bonneville  develop  a 
surcharge  policy  based  on  MCS 
implementation  and  performance. 

In  the  1986  Action  Plan,  the  Council 
identified  specific  actions  that 
Bonneville  should  take  towards 
regionwide  implementation  of  the  MCS. 
Bonneville  was  to  (1)  have  utilities 
submit  to  Bonneville  a  plan  declaring 
how  they  intended  to  comply  with  the 
MCS,  (2)  design  a  process  to  collect 
utility-specific  data  on  the  savings  that 
would  be  achieved  if  all  buildings  were 
constructed  to  MCS  levels.  (3)  continue 
development  and  implementation  of  a 
procedure  to  measure  compliance  with 
the  MCS,  (4)  review  alternative  plans  for 
achieving  compliance  wath  the  MCS, 
and  (51  develop  a  new  surcharge  policy. 

On  November  20,  1986,  the  Council 
proposed  to  enter  further  rulemaking  to 
amend  part  of  their  1986  Plan  dealing 
with  MCS  and  the  surcharge.  After 
public  comment,  the  Plan  Amendment 
was  published  on  January  30, 1987. 
Notice  of  the  Plan  Amendment,  which 
included  the  Council's  1987  MCS,  was 
published  in  the  Federal  Register  on 
March  26,  1987,  (52  FR  9738,  March  26, 
1987). 

B.  Bonneville  Activities  to  Date 

Bonneville  began  the  development  of 
a  Surcharge  Policy  in  early  1984  through 
a  series  of  informal  meetings  with  State 
government,  local  government,  utility, 
and  Council  representatives.  Bonneville 
staff  informally  discussed  the  various 
issues  that  might  surround  the 
development  of  a  policy  to  implement 
the  Council  recommendation  to  impose 


a  surcharge.  These  informal  discussions 
formed  the  basis  of  a  Federal  Register 
Notice  of  Intent  to  develop  a  policy  to 
implement  the  Council-Recommended 
Conservation  Surcharge.  The  notice  (49 
FR  34891,  September  4. 1984)  was  mailed 
to  the  public  on  August  28, 1984. 

Bonneville  elected  to  delay 
publication  of  a  proposed  policy  until 
after  final  Council  action  on  amendment 
of  the  surcharge  methodology.  Public 
review  and  comment  on  the  proposed 
pohcy  took  place  between  March  13, 
1985,  and  May  17, 1985. 

Bonneville  suspended  action  on  the 
Surcharge  Policy  when  the  Council 
entered  rulemaking  to  amend  the  MCS 
in  the  summer  of  1985.  After  the  Council 
amended  its  MCS  recommendation  in 
December  1985,  Bonneville  developed  a 
revised  proposed  Policy  and  received 
public  comment  on  that  proposal  during 
July  and  August  1986.  As  part  of  the 
Administrator's  decision  about  whether 
or  not  to  finalize  the  revised  proposed 
Surcharge  Policy,  Bonneville  undertook 
an  analysis  of  the  cost-effectiveness  and 
consumer  economic  feasibility  of  the 
MCS  contained  in  the  Council's  1986 
Plan.  Bonneville  concluded  that  some  of 
the  recommended  measures  were  not 
cost  effective  and  on  December  19, 1986, 
Bonneville's  MCS  findings  were 
published. 

Based  in  part  on  that  analysis,  the 
Council  entered  rulemaking  to  amend 
their  MCS  and  surcharge 
recommendations.  In  turn.  Bonneville 
suspended  the  development  of  a  final 
Surcharge  Policy.  Following  publication 
of  the  Council's  Plan  Amendment  on 
January  30, 1987,  Bonneville  undertook  a 
second  revision  of  the  proposed 
Surcharge  Policy.  Over  the  last  several 
months,  Bonneville  has  been  in  contact 
with  the  Council,  utilities,  and 
conservation  interest  groups  to  develop 
a  final  policy. 

On  May  26. 1987.  Bonneville  released 
its  Proposed  Surcharge  Policy  for  public 
comment.  The  comment  period  closed 
on  July  15. 1987.  During  the  comment 
period,  there  was  one  public  meeting, 
which  was  held  on  June  22, 1987.  A 
number  of  changes  have  been  made  in 
the  proposed  version  of  this  Policy, 
based  on  the  public  comment  received. 
This  Surcharge  Pohcy,  entitled  "Model 
Conservation  Standard  Surcharge 
Policy."  18  Bonneville's  response  to 
Council  recommendations  to  develop  a 
surcharge  policy. 

C.  Council's  1987  Surcharge 
Recommendation 

The  Council's  Plan  Amendment  of 
January  30, 1987,  made  several  major 
changes  to  their  1986  Plan.  The  most 
significant  change  in  their  surcharge 


recommendation  was  a  move  away  from 
a  performance-based  surcharge,  where 
utilities  could  face  a  surcharge  if  their 
performance  was  poor  relative  to  the 
performance  of  other  utihties.  A 
summary  of  the  Council's  1987  surcharge 
recommendation  appear  below. 

1.  Residential  surcharge 
recommendation 

The  Council  recommended  that  a  10 
percent  surcharge  be  imposed  on 
utilities  which  do  not  submit,  by  a 
deadline  set  by  Bonneville:  (1)  An  initial 
plan  for  implementation  of  the 
Bonneville/Utihty  Residential  MCS 
Program;  (2)  a  plan  for  implementation 
of  an  alternative  program  which  is 
approved  by  Bonneville  as  being 
equivalent;  or  (3)  a  declaration, 
approved  by  Bonneville,  that  the  MCS 
for  residential  buildings  will  be  met  by 
building  codes.  This  surcharge  would 
continue  in  effect  until  a  utility  has  filed 
an  initial  plan  and  has  obtained  the 
necessar>'  Bonneville  approvals. 

2.  Commercial  surcharge 
recommendation 

The  Council  recommended  that  a  10 
percent  surcharge  be  imposed  on 
utilities  which  do  not  submit,  by  a  date 
set  by  Bonneville:  (1)  An  initial  plan  for 
implementation  of  the  Bonneville/Utility 
Commercial  MCS  Program:  (2)  a  plan  for 
implementation  of  an  alternative 
program  which  is  approved  by 
Bonneville  as  equivalent,  or  (3)  a 
declaration,  approved  by  Bonneville, 
that  the  MCS  for  commercial  buildings 
will  be  met  by  bulding  codes  at  the  MCS 
levels.  The  Council  recommended  that 
the  surcharge  continue  in  effect  until  a 
utility  has  filed  an  initial  plan  and  has 
obtained  the  necessan,'  Bonneville 
approvals. 

3.  Conversion  surcharge 
recommendation 

The  Council's  MCS  for  residential  and 
commercial  buildings  converting  to 
electric  space  heatmg/conditioning 
stated  that  State  or  local  governments  or 
utilities  should  take  actions  through 
codes  and/or  alternative  programs  to 
achieve  electric  power  savmgs  from 
buildings  which  convert  to  electric 
space  heating/conditioning.  The  savings 
should  be  comparable  to  those  savings 
that  would  be  achieved  if  each  building 
converting  to  electric  space  heating/ 
conditioning  were  upgraded  to  include 
all  cost-effective  electricity  conservation 
measures.  The  Council  highly 
recommended  this  conversion  standard. 
but  did  not  recommend  that  a  surcharge 
be  imposed  for  failure  to  adopt  the 
standard. 
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4.  Combined  commercial/residential 
code 

One  provision  of  the  Plan  Amendment 
allowed  for  a  combined  residential/ 
commercial  MCS  strategy  by  a  utility. 
This  approach  allowed  for  less  than 
.MSC  program  savings  to  be  achieved  in 
one  sector  as  long  as  the  shortfall  is 
recouped  in  the  other  sector.  This 
alternative  was  to  be  applicable  only  to 
the  submission  of  alternative  codes  or 
utility  service  standards. 

5  Exemptions 

The  Council  has  determined  that  no 
exem.ptions  are  needed  at  this  time. 

6  Federal  loads  and  generic  MCS. 

The  Council  did  not  make  any 
surcharge  recommendation  in  these 
areas. 

III.  Surcharge  Policy 

Si-c'ion  1:  Definitions 

A.  Administrator 

Administrator  of  the  Bonneville  Power 
Administration  or  his  designated 
representative. 

D.  Alternative  Code 

Codes  implemented  in  the  residential 

and  commercial  sectors  which,  in 
aggregate,  achieve  total  electrical 
savings  at  least  as  large  as  would  have 
been  expected  had  the  Council's 
illustrative  MCS  been  implemented  in 
the  residential  and  commerical  sectors. 
The  Council's  illustrative  MCS  are 
contained  in  the  Council's  Plan 
Amendment  of  January  30.  1987,  as 
published  in  the  Federal  Register  on 
March  26. 1987. 

c.  Alternative  utility  plan 

Any  plan  which  either  partially  or 

wholly  relies  on  an  approach  to 
conservation  savings  discussed  in 
Appendix  2.  4.  5.  6.  or  7  of  this  policy. 

D.  .Alternative  utility  program 

For  the  residential  sector,  a  utility 
operated  MCS  support  program 
designed  to  achieve  at  least  the  same 
level  of  total  expected  electrical  savings 
while  complying  with  the  lAQ  and 
ventilation  goals  of  Bonneville's  Super 
GOOD  CE.N'TS  Program.  For  the 
commercial  sector,  a  utility  MCS  support 
program  designed  to  promote  at  least 
the  same  .MCS  measures  as  contained  in 
the  Council's  commercial  MCS  and 
providing  comparable  design  assistance 
services  as  contained  in  the  Bonneville- 
L'tility  .MCS  support  program. 

E.  Customer 

For  purposes  of  this  policy,  a  utility 
existing  in  the  Pacific  Northwest  region 


which  purchases  firm  power  from 
Bonneville  under  a  utility  Metered  or 
Computed  Requirements  Contract,  or  a 
utility  which  purchases  firm  capacity 
under  a  pre-Northwest  Power  Act 
contract,  or  a  utility  which  pa    '  ipates 
in  the  Residential  Purchase  and  Sales 
Agreement/Exchange  Transmission 
Credit  Agreement,  as  an  active 
exchanger  or  deemer. 

F.  Equivalent  code 

In  the  residential  sector,  a  code  which 
can  be  expected  to  achieve  at  least  the 
same  level  of  total  electrical  savings 
within  the  jurisdiction  as  would  have 
been  achieved  had  the  utility  serving 
that  jurisdiction  participated  in 
Bonneville's  Super  GOOD  CENTS 
Program.  For  the  commercial  sector,  the 
Council's  MCS  will  be  used. 

G.  Jurisdiction 

For  purposes  of  this  policy,  any  unit  of 
government  including  Indian  Tribes, 
State  and  local  governments,  and 
municipal  corporations. 

H.  Region     | 

The  Pacific  Northwest  Region,  region, 
or  regional  means  the  area  consisting  of 
Oregon,  Washington,  and  Idaho,  the 
portion  of  the  State  of  Montana  west  of 
the  Continental  Divide,  and  such 
portions  of  the  State  of  Nevada,  Utah, 
and  Wyoming  as  are  within  the 
Columbia  River  drainage  basin;  and  any 
contiguous  areas,  not  in  excess  of 
seventy-five  air  miles  from  the  area 
referred  to  above,  which  are  part  of  the 
service  area  of  a  rural  electric 
cooperative  customer  served  by  the 
Administrator  on  the  effective  date  of 
the  Act  which  has  a  distribution  system 
from  which  it  serves  both  within  and 
without  such  region. 

I.  Service  Area 

The  service  area  of  a  utility  is  that 
portion  of  its  service  territory  which  is 
both  subject  to  the  Surcharge  Policy  and 
to  which  the  utility  provides  electric 
power  service  to  the  residential  or 
commercial  lectors. 

J.  Total  System  Load 

The  number  of  firm  kilowatt  hours 
(kWh's)  sold  by  a  customer  during  the 
last  12-month  period  prior  to  the 
effective  date  of  this  policy. 

Section  2:  Application  of  the  Surcharge 
Policy 

For  the  residential  sector,  by 
November  1, 1987,  utilities  are  to  either 
(a]  submit  a  plan  to  implement  the  Super 
GOOD  CENTS  Program,  or  (b)  submit 
an  alternative  utility  program,  or  utility 
service  stanflard  for  Bonneville 
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approval,  or  (c)  submit  a  plan  certifying 
that  jurisdictions  within  its  service  area 
will  implement  and  enforce  the  MCS  via 
participation  in  the  Early  Adopter 
Program  or  adoption  of  a  Bonneville- 
approved  building  code.  A  utility's 
residential  sector  plan  may  contain  any 
combination  of  these  approaches.  In 
developing  a  sector  plan,  those  utilities 
who  are  customers  of  the  Administrator, 
for  purposes  of  this  policy,  should 
understand  that  the  utility's  entire 
service  area  must  be  covered  by  some 
combination  of  the  conservation 
strategies  described  in  the  appendices  to 
this  policy. 

A  utility's  residential  sector  plan  will 
be  evaluated  on  the  basis  of  the  utility's 
proposed  efforts  for  the  residential 
sector  during  calendar  year  1988. 
Bonneville  is  also  requesting  that 
utilities  indicate  how  their  alternative 
plans  may  be  modified  between  1988 
and  1990  to  assure  that  residential 
construction  is  occurring  at  full  MCS 
levels  on  a  bui!ding-by-building  basis, 
by  the  end  of  1989. 

Customers  who  do  not  implement  a 
Bonneville-approved  residential  MCS 
plan  by  February  1. 1988,  are  subject  to 
a  surcharge,  as  calculated  in  Section  4  of 
this  policy.  Customers  who  have  been 
granted  a  grace  period,  as  provided  for 
either  in  section  3  or  the  appendix 
relevant  to  the  utility's  conservation 
strategy,  will  not  face  a  surcharge  until 
the  end  of  any  such  period. 

For  the  commercial  sector,  by  May  1, 
1988,  utilities  must  either  (a)  submit  a 
plan  to  implement  Bonneville's 
Commercial  MCS  Program,  or  (b)  submit 
an  alternative  utility  commercial 
program  or  utility  service  standard  in 
the  commercial  sector,  or  (c)  submit  a 
plan  certifying  that  jurisdictions  within 
its  service  area  have  met  the  Council's 
commercial  MCS  through  codes.  A 
utility's  commercial  sector  plan  may 
contain  any  coinomation  of  these 
approaches.  In  developing  a  sector  plan, 
those  utilities  who  are  customers  of  the 
Administrator,  for  purposes  of  this 
policy,  should  understand  that  the 
utility's  entire  service  area  must  be 
covered  by  some  combination  of  the 
conservation  strategies  described  in  the 
appendices  to  this  policy. 

Customers  who  have  not  implemented 
a  Bonneville-approved  commercial  MCS 
plan  by  August  1, 1988  are  subject  to  a 
surcharge,  as  calculated  in  Section  4  of 
this  policy.  Customers  who  have  been 
granted  a  grace  period,  as  provided  for 
in  either  section  3  or  the  appendix 
relevant  to  the  utility's  conservation 
strategy,  will  not  face  a  surcharge  until 
the  end  of  any  such  period. 
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If  a  utility  plans  on  achieving  MCS 
level  electrical  savings  by  relying  on  a 
jurisdictions'  adoption  of  alternatne 
codes  or  alternative  utility  service 
standards,  then  that  utility  must  submit 
both  its  residential  and  commercial 
sector  plans  by  November  1. 1987.  Only 
in  this  case  would  a  utility  have  to 
submit  commercial  sector  plans  by  that 
date. 

Customers  of  Bonneville  without 
service  areas  as  defined  in  this  policy, 
need  only  submit  evidence  of  their  lack 
of  such  a  service  area  by  the  .November 
1.  1987  and  May  1.  1988  deadlines.  This 
provision  exists  for  those  customers 
who  have  voluntarily  adopted  a  policy 
to  not  serve  the  residential  or 
commercial  sectors,  or  who  are 
prohibited  from  servmg  the  residential 
or  commercial  sector.  If  the  customer 
serves  one  of  these  two  sectors,  then 
this  provision  will  only  apply  to  the  one 
sector  not  served.  Customers  who  have 
neither  submitted  this  information,  nor  a 
plan  for  achieving  conservation  in  these 
sectors,  will  be  subject  to  a  surcharge  on 
February  1,  1988,  for  the  residential 
sector,  and  August  1, 1988.  for  the 
commercial  sector. 

Each  of  the  appendices  to  this  policy 
represents  a  different  approach  to 
achieve  electrical  savings  from 
improved  construction  practices.  These 
appendices  contain  miore  specific 
submission  and  evaluation  criteria  for 
each  of  the  MCS  plan  options  and  are 
part  of  this  policy.  It  is  very  important 
that  customers  carefully  review  this 
document  including  the  appendices,  to 
fully  understand  what  actions  utilities 
must  take  to  achieve  conservation 
savings  in  ways  which  also  comply  with 
this  policy. 

Once  any  plan  is  approved  and 
implemented.  Bonneville  will  assume 
that  the  utility  and/or  jurisdiction(s) 
within  its  service  area  will  carrv'  out  that 
plan  in  good  faith.  During  the  period  for 
which  this  policy  is  in  effect.  Bonneville 
reserve  the  right  to  revisit  any  utility's 
approved  plan  if  Bonneville  has  reason 
to  believe  that  the  utility  has  not 
implemented  their  plan  in  good  faith. 
This  same  provision  applies  to  utilities 
who  rely  on  jurisdictions  to  take  actions 
to  comply  with  this  policy. 

The  next  plan  submission  cycle  is 
anticipated  to  occur  in  the  full  of  1988. 
At  that  time.  Bonneville  expects  that 
both  commercial  and  residential  plans 
will  be  submitted.  Bonneville  will 
announce  the  period  of  time  which  those 
plans  will  cover. 

This  policy  is  in  effect  from  the  date  it 
is  signed  by  the  Administrator  until 
December  31, 1988. 


Section  3:  Evaluation  of  Alternative 
Utility  Plans 

An  alternative  utility  plan  is  any  plan 
which  relies  wholly  or  in  part  on  an 
approach  to  conservation  savings 
presented  in  Appendix  2,  4.  5,  6.  or  7  of 
this  policy.  These  plans  will  be 
evaluated  using  three  criteria:  (1) 
Expected  electrical  savings,  (2) 
enforcement,  and  (3)  indoor  air  quality 
(lAQ)  and  ventilation.  This  section 
applies  to  all  residential  sector 
alternative  plans  and  those  commercial 
sector  alternative  plans  relying  on  the 
adoption  of  commercial  codes  or 
commercial  service  standards. 

If  Bonneville  concludes  that  the 
utility's  proposed  alternative  plan 
cannot  be  accepted  because  of  its 
failure  to  comply  with  any  of  the 
evaluation  criteria  described  below. 
Bonneville  will  allow  an  additional 
grace  period  at  least  as  long  as 
Bonneville  took  to  evaluate  the  utility's 
initial  proposal.  Subsequent  grace 
periodjs)  may  be  allowed  on  a  case-by- 
case  basis.  Only  under  the  most 
extraordinary  circumstances  would 
Bonneville  consider  a  grace  period 
extending  beyond  March  31.  1988,  for 
the  February  1.  1988.  implementation 
date,  or  September  30. 1988.  for  the 
August  1. 1988,  implementation  date. 

A.  Equivalent  electrical  savings 

For  the  residential  sector,  if  a  utility  is 
proposing  to  achieve  electrical  savings 
by  implementing  an  alternative 
residential  utility  program.  Bonneville 
will  use  the  prospective  total  electrical 
savings  of  its  Super  GOOD  CE.NTS 
Program  to  determine  whether  the 
utility's  proposed  approach  will  at  least 
meet  the  appropriate  residential 
electrical  savings  level  for  the  period  of 
time  for  which  this  policy  is  in  force. 
Part  of  the  equivalence  determination 
procedure  for  an  alternative  residential 
utility  program  will  involve  a 
comparison  between  the  utility's 
proposed  marketing  program  and  the 
marketing  program  they  would  have 
pursued  had  they  enrolled  in  the  Super 
GOOD  CE.NTS  Program  for  the  period  of 
time  for  which  this  policy  is  in  force. 

Utilities  which  rely  on  jurisdictional 
adoption  of  residential  building  codes, 
or  which  impose  a  residential  serv'ice 
standard,  to  achieve  additional  energy 
savings  in  the  residential  sector  will 
have  to  provide  evidence  supporting  the 
claim  that  the  code  (or  ser\ice  standard) 
can  be  expected  to  achieve  at  least  the 
same  level  of  electrical  savings  within 
the  jurisdiction  (or  utility,  service  area, 
depending  on  whether  a  code  or  service 
standard  approach  is  used)  as  would 
have  been  achieved  if  the  utilitv  had 


participated  in  Bonneville's  Super 
GOOD  CENTS  Program. 

Utilities  which  rely  on  jurisdictional 
adoption  of  residential  o;jo' commercial 
codes  (or  which  impose  residential  and 
commercial  service  standards)  to 
achieve  additional  savings  beyond 
current  practice,  may  "trade-off 
savings  achieved  in  one  sector  towards 
a  deficit  in  the  other  sector.  The  utility 
would  have  to  present  evidence 
supporting  its  claim  that  the  residential 
and  commercial  codes,  in  aggregate,  can 
be  expected  to  achieve  at  least  the  same 
total  level  of  electrical  savings  as  would 
have  been  achieved  had  the  jurisdiction 
adopted  the  Council's  full  illustrative 
commercial  and  residential  MCS  for  that 
climate  zone.  Such  sectoral  trade-offs 
are  only  allowed  using  enhanced 
building  codes  or  service  standards. 

In  addition,  a  utility  may  obtain 
equivalent  savings  by  allocating  savings 
achieved  by  advanced  building  codes  in 
jurisdiction  (or  jurisdictions)  within  its 
service  area  throughout  the  service  area. 
Such  "jurisdictional  trade-offs"  are  only 
allowed  where  the  utility  shows  that  the 
full  Council  MCS  level  of  savings  for 
both  sectors  are  being  attained,  in 
aggregate,  within  the  utility's  service 
area. 

Finally,  those  utilities  relying  on 
ccmmercial  code  adoption  by  a 
jurisdiction  within  or  covering  their 
service  area,  or  who  will  impose  a 
commercial  service  standard,  will  have 
to  provide  evidence  supporting  their 
claim  that  the  expected  total  electrical 
savings  are  at  least  equivalent  to  what 
would  have  been  expected  had  the 
jurisdiction  implemented  the  Council's 
illustrative  commercial  MCS.  The  only 
exception  to  these  requirements  is  for 
utilities  or  jurisdictions  who  adopt  a 
codified  version  of  the  Council's  MCS. 

Some  utilities  in  Oregon  and 
Washington  will  likely  submit 
alternative  plans  which  rely  on  an 
alternative  utility  program  to  achieve 
conservation  savings  and  comply  with 
this  policy.  These  utilities  will  have  to 
indicate  what  actions  they  will  pursue  to 
achieve  additional  savings  equivalent  to 
the  savings  that  could  have  been 
expected  to  the  residential  sector  had 
they  implemented  the  Super  GOOD 
CENTS  Program  for  the  period  covered 
by  the  policy.  As  discussed  in  Appendix 
2,  an  alternative  utility  program  will 
always  be  compared  to  the  effort  that 
the  utility  would  pursue  had  they 
enrolled  "in  the  Super  GOOD  CENTS 
Program. 

Bonneville  will  analyze  residential 
electrical  savings  from  an  alternative 
plan  by  assuming  that,  in  the  absence  of 
MCS.  a  residence  would  have  been  built 
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to  one  of  the  following:  (a)  In  Oregon, 
1983  energy  code;  (b)  in  Wdshington, 
1983  energy  code:  or  (c)  in  either  Idaho 
or  Montana.  HUD  Minimum  Property 
Slandards. 

Electrical  savings  in  the  commercial 
sector  will  be  evaluated  assuming:  (a) 
1986  code  in  Oregon  and  Washington, 
(b)  1983  National  Energy  Code  in 
.Montana,  and  (c)  mdividual  jurisdiction 
codes  in  Idaho. 

All  thermal  performance  evaluations 
will  rely  on  good  engineering  practices. 
Bonneville  will  be  guided  by  the 
assumptions,  process,  and  housing 
prototypes  contained  m  Bonneville's 
Code  Equivalency  Determination 
Procedure. 

B  Enforcement 

A  utility  will  have  more  discretion  in 
proposing  an  approach  which  will  meet 
the  second  evaluation  criterion — 
enforcement.  Bonneville  is 
recommendmg  that  any  customer 
contemplating  submission  of  an 
alternative  utility  plan  refer  to 
Bonneville's  Super  GOOD  CENTS.  Early 
Adopter,  and  Commercial  MCS  Program 
descriptions  for  guidance.  Alternative 
utility  plans,  excluding  an  alternative 
utility  commercial  progra.Ti.  must 
contain  a  requirement  for  site  inspection 
consistent  with  the  effective  date  of  the 
surcharge. 

Referring  to  alternative  utility 
programs,  a  utility  will  have  to  provide 
evidence  adequate  to  assure  Bonneville 
that  the  energy  savings  which  are  being 
claimed  are  attributable  to  the  utility's 
program.  Part  of  that  evidence  is  some 
enforcement  method  to  assure  that  the 
conversation  savings  the  utility  is 
claiming  are  attributable  to  the 
measures  they  are  promoting  and 
inspecting. 

C.  Indoor  air  quality  and  ventilation 

For  the  residential  sector,  an 
alternative  utility  plan  must  contain 
information  on  how  the  utility  and/or 
jurisdiction  plans  to  achieve  indoor  air 
quality  (I.'XQ]  and  ventilation  rates  at 
least  comparable  to  those  achieved  in 
Super  GOOD  CE.Xl'S  homes,  which  are 
designed  to  maintain  lAQ  and 
ventilation  at  1983  levels.  The  approach 
to  I.AQ  and  ventilation  in  Bonneville's 
Super  GOOD  CENTS  and  Early  Adopter 
Programs  are  aimed  at  maintaining  lAQ 
and  ventilation  at  1983  levels.  The 
approaches  include  informing  the  public 
about  potential  health  risks  from  indoor 
pollutants,  testing  for  selected 
pollutants,  and  mitigation  measures  if 
certain  pollutants  are  detected  to  be 
present  in  unreasonable  levels  and/or 
ventilation  rates  are  determined  to  be 
beloH'  .35  air  changes  per  hour.  For 


residential  construction,  all  alternative 
plans  will  be  examined  to  determine  if 
the  construction  practices  being 
promoted  or  required,  when  combined 
with  comparable  monitoring, 
information,  and  mitigation  strategies 
are  likely  to  assure  that  lAQ  and 
ventilation  are  maintained  at  1983 
levels. 

Section  4:  Caliulating  a  Surcharge 

A.  Not  less  than  30  days  prior  to  a 
final  decision  on  the  imposition  of  a 
residential  surcharge,  the  Administrator 
shall  provide  written  notice  to  the 
customer  including  a  determination  of 
the  amount  of  a  customer's  load  not 
covered  by  a  Bonneville-approved  MCS 
residential  plan.  The  amount  of  the  load 
not  covered  by  a  Bonneville-approved 
MCS  residential  plan  shall  be  based  on 
information  submitted  by  the  utility  in 
accordance  with  the  reporting 
requirements  listed  in  the  appendices  to 
this  policy.  In  the  event  that  a  utility  has 
not  provided  that  information,  the 
Administrator  may  rely  on  the  best 
information  available  to  Bonneville. 

B.  The  level  of  the  residential 
surcharge  will  be  determined  by 
dividing  the  customer's  residential  load 
not  covered  by  a  Bonneville-approved 
MCS  residential  plan  by  the  customer's 
total  system  load,  rounding  the  result  to 
the  nearest  one-tenth  of  a  percent.  This 
resulting  percentage  is  multiplied  by 
0.10. 

C.  Not  less  than  30  days  prior  to  a 
final  decision  on  the  imposition  of  a 
commercial  surcharge,  the 
Administrator  shall  provide  written 
notice  to  the  customer  including  a 
determination  of  the  amount  of  the  load 
not  covered  by  a  Bonneville-approved 
MCS  commercial  plan.  The  amount  of 
the  load  not  covered  by  a  Bonneville- 
approved  MCS  commercial  plan  shall  be 
based  on  information  submitted  by  the 
utility  in  accordance  with  the  reporting 
requirements  listed  in  the  appendices  to 
this  policy.  In  the  event  that  a  utility  has 
not  provided  that  information,  the 
Administrator  may  rely  on  the  best 
information  available  to  Bonneville. 

D.  The  level  of  the  commercial 
surcharge  will  be  determined  by 
dividing  the  customer's  commercial  load 
not  covered  by  a  Bonneville-approved 
MCS  commercial  plan  by  the  customer's 
total  system  load,  rounding  the  result  to 
the  nearest  one-tenth  of  a  percent.  This 
resulting  percentage  is  multiplied  by 
0.10. 

E.  The  resulting  level  of  the  residential 
or  commercial  surcharges  will  be 
applied  to  all  power  purchases  and/or 
exchanges  made  by  the  customer  under 
the  applicable  rate  schedules,  using  the 
Council's  surcharge  methodology,  and 


will  be  applied  subsequent  to  any  other 
rate  adjustments. 

F.  At  no  time  will  a  customer 
simultaneously  be  assessed  a  surcharge 
for  failure  to  comply  with  the 
requirements  in  the  residential  sector 
and  a  surcharge  for  failure  to  comply 
with  the  requirements  in  the  commercial 
sector. 

G.  The  customer  and  other  interested 
parties  shall  be  afforded  an  opportunity 
to  provide  comments  regarding  the 
determinations  made  in  sections  4(A)  to 
4(D).  Such  comments  may  be  made  in 
writing  or  orally  at  a  public  meeting 
convened  at  the  request  of  the  customer 
for  this  purpose  by  Bonneville.  This 
public  meeting  will  be  held  between  the 
time  of  the  written  Notice  of  Intent  to 
surcharge  and  the  final  surcharge 
decision.  Included  in  the  Intent  to 
Surcharge  will  be  an  initial 
determination  of  the  fraction  of  a 
customer's  load  subject  to  the  surcharge, 
based  on  sections  4(.^)  to  4(D). 
Following  the  receipt  and  evaluation  of 
comments,  the  Administrator  shall 
provide  written  notice  to  the  customer  of 
the  final  surcharge  decision. 

H.  Beginning  with  the  effective  date  of 
a  surcharge,  the  Administrator  shall 
review  the  findings  made  in  sections 
4(A)  to  4(D)  after  the  customier,  or  a 
jurisdiction  served  by  the  customer,  has 
taken  an  action  that  affects  those 
findings.  Customers  may  request  such 
review  by  providing  evidence  in 
accordance  with  this  section  that  the 
customer  or  a  jurisdiction  served  by  that 
customer  has  taken  actions  subsequent 
to  the  effective  date  of  the  surcharge. 

Section  5:  Collecting  a  Surcharge 

A.  Those  customers  receiving  a  final 
written  notice  of  a  load  subject  to  a 
surcharge  shall  be  billed  for  the 
surcharge  beginning  with  the  first  full 
billing  period  following  issuance  of  such 
notice. 

B.  Any  power  purchases  made  on  or 
after  the  effective  date  of  the  surcharge, 
but  before  receipt  of  final  notice  finding 
the  load  subject  to  a  surcharge,  may  be 
retroactively  billed  to  the  effective  date 
of  the  surcharge.  Such  retroactive  billing 
shall  collect  the  retroactive  surcharge 
over  a  like  number  of  billing  periods  as 
elapsed  from  the  effective  date  of  the 
surcharge  to  the  receipt  of  final  written 
notice  of  a  surcharge. 

C.  The  level  of  surcharge  is  applied  to 
all  power  purchases  and/or  exchanges 
made  by  the  customer  under  the 
applicable  rate  schedules  and/or 
exchanges  pursuant  to  the  Residential 
Purchase  and  Sales  Agreement/ 
Exchange  Transmission  Credit 
Agreement,  using  the  Council's 
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surcharge  methodology,  and  is  applied 
subsequent  to  any  other  rate 
adjustments, 

1.  For  firm  requirements  customers 
purchasing  firm  power  under  the  rate 
schedules  subject  to  the  surcharge,  the 
surcharge  shall  be  applied  monthly  to 
the  billing  charges  for  all  power 
purchased  under  these  rate  schedules 
during  the  billing  period. 

2.  For  customers  participating  in  the 
residential  exchange  program,  the 
surcharge  shall  be  applied  to  the  charges 
for  determining  the  cost  to  the  purchaser 
of  buying  firm  power  from  Bonneville 
under  the  terms  and  conditions  of  the 
Residential  Purchase  and  Sale 
Agreement. 

3.  For  those  firm  requirements 
customers  that  both  purchase  power 
from  Bonneville  and  participate  in  the 
Residential  Purchase  and  Sales 
Agreement  or  Exchange  Transmission 
Credit  Agreement,  the  surcharge  shall 
be  applied  in  the  following  manner  to 
avoid  surcharging  the  same  load  twice; 

a.  All  power  purchases  under  a 
utility's  Power  sales  Contract  at  rates 
subject  to  the  surcharge  shall  include  a 
charge  for  the  surcharge  equal  to  the 
application  of  the  surcharge  level  to  the 
billing  charges  for  the  billing  period:  and 

b.  The  surcharge  applied  to  the 
utility's  totals  exchange  load  shall  be 
adjusted  by  multiplying  the  surcharge 
level  by  the  percentage  of  a  utility's 
exchange  load  served  by  a  utility's  own 
resources.  The  percentage  of  exchange 
load  served  by  a  utility's  own  resources 
shall  be  based  on  the  difference 
between  the  utility's  total  retail  load  and 
firm  power  purchases  from  Bonneville 
divided  by  the  total  retail  load  and 
rounded  to  the  nearest  one-tenth  of  a 
percent.  The  adjusted  surcharge  level 
shall  be  applied  to  the  charges  for 
determining  the  cost  to  the  purchaser  of 
buying  firm  power  from  Bonneville 
under  the  terms  and  conditions  of  the 
Residential  Purchase  and  Sales 
Agreement  or  in  conformance  with 
Exhibit  E  of  the  Exchange  Transmission 
Credit  Agreement, 

D.  If  a  customer  participating  in  the 
Residential  exchange  is  currently  in  a 
deemer  status,  the  surcharge  shall  be 
accumulated  in  the  account  established 
for  this  purpose  as  specified  in  the 
respective  agreement  and  shall  be 
included  in  the  obligation  a  utility  must 
repay  prior  to  receiving  a  direct 
payment  from  Bonneville.  If  a  customer 
is  not  in  a  deemer  status,  the  surcharge 
shall  be  included  in  the  determination  of 
the  net  payment  made  by  Bonneville, 

E,  The  collection  of  the  surcharge 
shall  continue  until  the  Administrator 
determines  that  the  surcharge  is  no 


longer  required  under  the  terms  of  this 
policy, 

F.  Surcharges  collected  on  purchases 
for  periods  in  which  loads  are 
subsequently  found  to  be  in  compliance 
with  this  policy  shall  be  credited  to  the 
customer  in  the  first  full  billing  period 
following  final  written  notice  of  such 
finding.  Surcharges  on  loads  which  are 
subsequently  found  not  to  have  been  in 
compliance  with  the  terms  of  this  policy 
for  specified  periods  shall  be  billed  to 
the  customer  in  the  first  full  billing 
period  following  final  written  notice  of 
such  findings. 

Issued  in  Portland.  Oregon,  on  August  27, 

1987. 

Steven  G.  Hickok, 

Executive  Assistant  Administrator, 

Bi>nnpvillp  Power  Administration. 

Appendix  1, — Achieving  Electrical 

Sa\inj;s  by  .Xdopting  the  Bonneville/ 
Utility  MCS  Support  Program 

A.  Residential  Sector 

Bonneville  customers  opting  for  this 
path  are  assured  that  enrollment  in  and 
subsequent  implementation  of  the  Super 
GOOD  CENTS  Program  throughout  their 
service  area  will  result  in  avoidance  of  a 
residential  surcharge  under  the  current 
surcharge  policy.  A  utility  which  is 
considered  a  Super  GOOD  CENTS 
Program  participant,  but  is  only 
operating  that  program  in  a  portion  of  its 
service  area,  will  have  to  take  actions  to 
assure  that  those  portions  of  its  service 
territory  not  covered  by  Super  GOOD 
CENTS  are  covered  by  some 
combination  of  the  other  conservation 
strategies  presented  in  these 
appendices.  Those  utilities  which 
implement  the  MCS  measures  contained 
in  the  Super  GOOD  CE.NTS  Program, 
but  do  not  implement  the  required 
incentives  and/or  implement  a  different 
advertising  strategy  will  be  treated  as 
filing  an  Alternative  Utility  Plan.  Those 
utilities  should  refer  to  Appendix  2  for  a 
discussion  of  that  option. 

For  utilities  which  on  average  over  the 
last  3  years  have  had  no  more  than  (a) 
five  site-built  housing  starts  and  (b) 
2,000  residential  accounts  will  be 
considered  small  utilities  for  purposes  of 
this  policy.  These  utilities  will  have  the 
option  of  enrolling  in  Bonneville's  Super 
GOOD  CENTS  Program  for  small 
utilities,  referred  to  as  the  Small  Utility 
Program,  If  a  utility  believes  they  qualify 
for  this  option,  the  utility  is  encouraged 
to  contact  the  nearest  Bonneville  Area 
or  District  Office  to  obtain  more 
information  on  this  program  option. 

Those  customers  wishing  to  enroll  in 
Super  GOOD  CENTS  as  a  way  of 
avoiding  a  surcharge  must  indicate  this 
to  the  Bonneville  by  November  1. 1987. 


In  addition,  the  utility  shall  have  signed 
a  Super  GOOD  CENTS  grant  agreement 
by  February  1. 1988.  Bonneville  will 
consider  Super  GOOD  CENTS  Program 
implementation  to  have  occurred  when 
the  utility  is  engaging  in  activities, 
particularly  marketing  and  promotion 
activities,  which  can  be  considered 
consistent  with  the  utility's  agreement. 
A  utility  which  is  currently  enrolled  in 
and  impementing  the  Super  GOOD 
CENTS  Program  need  only  submit  a 
letter,  by  November  1. 1988,  indicating 
their  continued  commitment  to 
implement  Super  GOOD  CENTS 
throughout  1988, 

Any  customer  who  is  either 
considered  a  Super  GOOD  CENTS 
Program  participant  for  the  purpose  of 
this  policy,  or  is  proposing  to  become  a 
program  participant,  shall  provide 
Bonneville  with  the  following 
information:  (a)  Total  residential  load. 
(b)  the  portion  of  the  customer's 
residential  load  covered  by  this 
conservation  strategy,  and  (c)  total 
system  load. 

Bonneville  will  consider  offering  a 
grace  period  if  Bonneville  has  not 
completed  the  customer's  Super  GOOD 
CFLNTS  grant  award  by  February  1, 1988, 
Any  such  grace  period  will  be 
considered  in  the  event  that  Bonneville 
has  received  a  plan  by  November  1, 

1987,  and  the  approval  delay  is  due 
solely  to  Bonneville  internal  delay, 

B.  Commercial  Sector 

Bonneville  customers  opting  for  this 
path  are  assured  that  enrollment  in,  and 
subsequent  implementation  of,  the 
Bonneville  Commercial  MCS  Program 
throughout  the  utility's  service  area  v\ill 
result  in  avoidance  of  a  commercial 
surcharge  under  the  current  Surcharge 
Policy,  All  customers  wishing  to  avoid  a 
surcharge  under  this  path  must  agree  to 
comply  with  the  lAQ  and  data  reporting 
requirements  and  other  technical 
specifications  of  that  program. 

Those  customers  wishing  to  avoid  a 
surcharge  under  this  path  must  agree  by 
May  1, 1988,  to  enroll  in  the  commercial 
program  and  must  have  enrolled  in  the 
program  no  later  than  August  1. 1988, 
Bonneville  will  consider  offering  a  grai  <' 
period  if  Bonneville  has  not  completed 
the  customer's  grant  award  by  August  l, 

1988,  Any  such  grace  period  will  be 
considered  in  the  event  that  Bonneville 
has  received  a  plan  by  May  1, 1988.  and 
the  approval  delay  is  due  solely  to 
Bonneville  internal  delay. 

Any  customer  who  is  either 
considered  a  program  participant,  or  is 
proposing  to  become  a  program 
participant,  shall  provide  Bonneville 
with  the  following  'iformation:  (a)  Tot:il 
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commercial  load,  (b)  the  portion  of  the 
customer's  commercial  load  covered  by 
this  conservation  strategy,  and  (c)  total 
system  load. 

.Appendi.x  2 — Achieving  Electrical 
Savings  by  .Adopting  an  Alternative 
L'tilily  Program 

A  Residential 

.'\n  Alternative  Utility  Residential 
Program  is  the  customer's  proposed 
approach  to  meeting  the  standards  of 
Bonneville's  Super  GOOD  CENTS 
Proaram.  In  order  for  Bonneville  to 
verify  that  the  proposed  program  will 
provide  equivalent  savings,  the 
information  listed  below  must  be 
submitted. 

1.  The  conservation  measures  that  will 
be  promoted. 

2.  Analysis  of  the  thermal 
performance  of  the  conservation 
measures  using  Bonneville's  input 
assumptions  and  Bonneville  prototypes. 
These  results  will  be  compared  to  the 
Super  GOOD  CENTS  illustrative  path 
for  that  climate  zone,  using  a 
W.ATTSL'N  analysis. 

3.  The  penetration  levels  expected  for 
the  proposed  measure(s).  These 
penetration  levels  should  represent, 
subject  to  the  qualifications  below,  the 
percent  market  penetration  of  each 
measure  among  electrically  heated 
homes  completed  in  that  utility's  service 
area  during  the  period  of  time  for  which 
this  policy  is  in  force.  Only  those 
measures  which  the  utility  is  promoting 
and  inspecting  the  installation  of  should 
be  included.  Data  indicating  what 
penetration  levels  have  been  achieved 
in  prior  years  with  the  proposed  or  a 
similar  program  will  be  considered 
when  evaluating  the  likely  success  of 
the  utility's  proposed  marketing  plan. 

4.  A  list  of  activities  to  be  undertaken 
to  achieve  the  targeted  penetration,  such 
as:  promotion  and  sales,  advertising, 
incentives  (type  and  level),  technical 
assistance,  certification,  and  any  other 
applicable  information.  In  addition, 
customers  will  be  required  to  submit 
quarterly  reports  listing  the  activities 
undertaken  and  resources  utilized  in  the 
marketing  effort. 

5.  A  plan  for  how  the  utility  will 
collect  and  provide  to  Bonneville  by 
Jcinuary  30  of  the  following  year: 

a.  Total  new  homes  (all  fuels) 
constructed  m  the  utility's  service  area 
during  the  past  calendar  year  (broken 
out  by  single-family,  multifamily, 
modular,  and  HUD-code  homes). 

b.  Total  new  electrically  heated 
homes  constructed  m  the  utility's  service 
area  during  the  past  calendar  year 
(broken  out  by  single-family, 


multifamily.  modular,  and  HUD-code 
homes). 

c.  Total  new  electrically  heated  homes 
constructed,  in  the  utility's  service  area 
during  the  past  calendar  year,  to  the 
standard(s)  described  in  the  customer's 
plan  (broken  out  by  single-family, 
multifamily,  modular,  and  HUD-code 
homes). 

6.  A  list  of  activities  to  assure  that 
1983  levels  of  comparable  lAQ  measures 
and  ventilation  will  at  least  be 
maintained. 

7.  The  customer  shall  provide 
Bonneville  with  the  following 
information:  (a)  Total  residential  load, 
(b)  the  portion  of  the  customer's 
residential  load  covered  by  this 
conservation  strategy,  and  (c)  total 
system  load. 

The  Alternative  Utility  Program  path 
is  not  generally  recommended  for 
utilities  without  prior  experience  in 
operating  such  programs.  An  established 
track  record  with  a  well-defined 
package  of  measures  will  be  extremely 
helpful,  if  not  essential,  in  obtaining 
Bonneville  approval  for  Alternative 
Utility  Programs.  Nonetheless, 
Bonneville  staff  will  work  with 
customers  interested  in  pursuing  this 
path  to  help  e.xplain  the  data  submission 
requirements  and  the  other  complexities 
involved  in  this  approach. 

Because  of  these  complexities,  utilities 
interested  in  this  path  should  submit 
their  proposals  to  Bonneville  at  the 
earliest  possible  date,  after  the 
surcharge  policy  has  been  finalized.  An 
approved  program  shall  be  implemented 
by  February  1, 1988,  unless  a  grace 
period,  as  provided  for  in  section  3  of 
the  policy,  has  been  granted. 

B.  Commercial 

An  Alternative  Utility  Commercial 
Program  is  the  customer's  proposed 
approach  to  meeting  the  standards  of 
the  Bonneville/Utility  Commercial  MCS 
I'rogram.  A  proposed  alternative 
program  will  be  evaluated  relative  to  the 
(1)  level  and  type  of  activities  and 
services  to  be  offered.  (2)  method  of 
marketing  and  performing  the  services, 
(3)  penetration  levels  expected  for  the 
proposed  program  activities,  and  (4) 
proposed  inspection  method.  The  types 
of  design  assistance  offered  in 
Bonneville's  program  will  be  used  to 
evaluate  the  type  of  design  assistance  a 
utility  is  proposing  to  offer  in  its  own 
commercial  MCS  design  assistance 
program.  The  types  of  design  assistance 
which  Bonneville's  Commercial  MCS 
Program  contains  are: 
— Promotion  erf  services  to  commercial 

customers. 
— Screening  to  determine  design 

assistance  needs; 


— Depending  on  the  size  of  the  utility 
and  the  type  of  commercial 
construction,  provision  of  building 
design  handbooks,  computer  energy 
modeling,  clearinghouse  referral,  or 
other  building  design  analysis;  and 

— Designer  recognition  for  specified 
levels  of  energy  efficiency. 
In  order  to  perform  the  necessary 

review.  Bonneville  will  require  the 

following  information: 

1.  A  list  of  activities  and  services  the 
customer  plans  on  offering  (i.e.. 
modeling,  design  assistance,  design 
handbook,  information  services,  and 
training  opportunities)  to  achieve  the 
targeted  penetration; 

2.  Management  and  oversignt 
consistent  with  Bonneville  practices; 

3.  A  proposed  method  to  submit  to 
Bonneville  quarterly  reports  listing  the 
activities  undertaken  and  resources 
used  in  the  marketing  effort. 

4.  (a)  The  customer's  total  commercial 
load,  (b)  the  portion  of  the  customer's 
commercial  load  covered  by  this 
conservation  strategy,  and  (c)  the 
customer's  total  system  load. 

Finally,  the  utility  shall  collect  and 
provide  to  Bonneville  by  January  30  of 
the  following  year: 

1.  Total  new  commercial  buildings  (all 
fuels)  constructed  in  the  utility's  service 
area  during  the  past  calendar  year. 

2.  Total  new  electrically  heated 
commercial  buildings  constructed  in  the 
utility's  service  area  during  the  past 
calendar  year,  broken  out  by  Bonneville 
prototype. 

3.  Total  new  commercial  building 
constructed,  in  the  utility's  service  area 
during  the  past  calendar  year,  to  the 
standard(s)  described  in  the  customer's 
plan,  broken  out  by  Bonneville 
prototype. 

For  1988,  Bonneville  is  projecting  that 
design  assistance  services  will  be 
offered  to  20-30  percent  of  the  new 
commercial  building  constructed  in  the 
service  areas  of  utilities  participating  in 
Bonneville's  Commercial  MCS  Program. 

Those  customers  wishing  to  avoid  a 
surcharge  under  this  path  shall  submit 
their  proposed  plan  by  May  1, 1988,  and 
shall  have  implemented  the  approved 
program  no  later  than  August  1. 1988, 
unless  a  grace  period,  as  provided  for  in 
section  3  of  the  policy  has  been  granted. 

Appendix  3 — Achieving  Electrical 
Savings  by  Participating  in  the  Early 
Adopter  Program 

This  is  a  pre-approved  path  for 
avoidance  of  the  surcharge  if  all  the 
jurisdictions  within  the  utility's  service 
area,  subject  to  the  surcharge  policy,  are 
Early  Adopter  F*rogram  participants. 
Except  for  the  one  exception  noted 
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below,  if  there  are  jurisdictions  within  a 
utility's  service  area  which  are  not  Early 
Adopter  Program  participants,  then  the 
utility  will  be  subject  to  a  surcharge 
unless  those  jurisdictions  have 
implemented  a  Bonneville-approved 
building  code  or  the  utility  has 
implemented  a  Bonneville-approved 
utility  program  or  a  Bonneville-approved 
service  standard. 

Utilities  serving  areas  containing 
jurisdictions  that  have  adopted 
advanced  building  codes  may  seek  to 
allocate  savings  achieved  by  those 
jurisdictional  codes  to  portions  of  their 
service  areas  not  covered  by  another 
approved  option.  This  will  be  permitted 
only  if  the  utility  shows  that  the  full 
Council  MCS  level  of  savings  for  both 
sectors  are  being  attained,  in  aggregate, 
within  the  utility's  service  area.  In  other 
words,  the  utility  must  achieve  at  least 
the  same  level  of  total  electrical  savings 
as  would  be  achieved  had  the  Council's 
full  commercial  and  residential  MCS 
been  implemented  throughout  the 
utility's  service  areas. 

The  essential  feature  of  the  Early 
Adopter  Program  is  the  adoption  by  a 
jurisdiction  of  the  MCS  contained  m  the 
Early  Adopter  Program  description. 
Additional  program  features  include 
specific  activities  to  ensure  that  no 
degradation  in  lAQ  results,  some  form 
of  enforcement  method  to  assure  MCS 
constmciion.  and  some  data  reporting 
requirements. 

A.  Residential 

For  customers  with  jurisdictions 
within  their  service  area  who  are 
currently  participating  in  the  Early 
Adopter  Program  (EAP),  the  customer 
must  submit  a  letter  indicating  (a)  the 
jurisdictions  who  are  EAP  participants. 
(b)  the  award  number  for  each 
jurisdiction,  and  (c)  a  copy  of  the 
ordinance  adopted  by  each  jurisdiction. 
In  addition,  customers  mtist  indicate 
what  fraction  of  its  residential  load  lies 
within  Early  Adopting  jurisdictions. 
Remember,  this  information  shall  be 
submitted  to  Bonneville  no  later  than 
November  1, 1987.  Any  jurisdiction 
considering  adopting  shall  adopt  and 
enforce  the  code  by  Febmary  1, 1988,  for 
the  utility  to  avoid  a  surcharge,  if  the 
utility  will  not  be  operating  an  approved 
utility  MCS  program  or  residential 
service  standard  at  that  tim.e.  Bonneville 
will  consider  offering  a  grace  period  if 
Bonneville  he^  not  completed  the  Early 
Adopter  Program  grant  award  process 
by  February  1. 1988.  Any  such  grace 
period  will  be  considered  in  the  event 
that  Bonneville  has  received  a  plan  by 
November  1, 1988,  and  the  approval 
delay  is  due  solely  to  Bonneville  internal 
delay. 


The  customer  shall  provide  Bonneville 
with  the  following  information:  (a)  Total 
residential  load,  (bj  the  portion  of  the 
customer's  residential  load  covered  by 
this  conservation  strategy,  and  (c)  total 
system  load. 

Finally,  the  utility  shall  collect  and 
provide  to  Bonneville  by  January  30  of 
the  following  year 

1.  The  new  homes  (all  fuels) 
constructed  in  the  utility's  service  area 
during  the  past  calendar  year  (broken 
out  by  single-family,  multifamily, 
modular,  and  HUD-code  homes). 

2.  Total  new  electrically  heated  homes 
constructed  in  the  utility's  service  area 
during  the  past  calendar  year  (broken 
out  by  single-family,  multifamily, 
modular,  and  HUD-code  homes). 

3.  Total  new  electrically  heated  homes 
constructed,  in  the  utility's  service  area 
during  the  past  calendar  year,  to  the 
standard(s)  described  in  the  customer's 
plan  (broken  out  by  single-family, 
multifamily.  modular,  and  HUD-code 
homes). 

Customers  how  are  operating  a  utility 
program  and/or  a  utility  service 
standard  should  take  all  necessary  steps 
in  order  to  avoid  double-counting  when 
reporting  the  above  information. 

B.  Commercial 

To  avoid  a  surcharge,  customers  with 
jurisdiction  within  their  service  area 
considering  enrolling  in  this  program 
shall  notify  Bonneville  by  May  1, 1988, 
of  the  jurisdiction's  intent  to  enroll  in 
the  program  and  the  jurisdiction  shall 
have  officially  adopted  and  be  able  to 
enforce  the  MCS  by  August  1, 1938,  if 
the  utility  is  not  operating  an  approved 
Commercial  MCS  Program  or 
commercial  service  standard. 

For  customers  with  jurisdictions 
within  their  service  area  who  are 
currently  participating  in  the  Early 
Adopter  Program,  the  customer  shall 
provide  a  copy  of  the  ordinance  adopted 
by  each  jurisdiction  and  include  a  copy 
of  Bonneville's  letter  of  approval.  In 
addition,  customers  shall  provide  the 
following  information: 

(a)  The  customer's  total  commercial 
load,  (b)  the  portion  of  the  customer's 
commercial  load  covered  by  this 
conservation  strategy,  and  (c)  total 
system  load. 

Finally,  the  utility  shall  collect  and 
provide  to  Bonneville  by  January  30  of 
the  following  year. 

1.  Total  new  commercial  buildings  (all 
fuels)  constructed  in  the  utility's  service 
area  during  the  past  calendar  year. 

2.  Total  new  electrically  heated 
commercial  buildings  constructed  in  the 
utility's  service  area  during  the  past 
calendar  year. 


3.  Total  new  commercial  buildings 
constructed,  in  the  utility's  service  area 
during  the  past  calendar  year,  to  the 
standard(s)  described  in  the  customer's 
plan,  broken  out  by  Bonneville 
prototype. 

Customers  who  are  operating  a  utility 
program  and/or  a  utility  service 
standard  should  take  all  necessary  steps 
in  order  to  avoid  double-counting  when 
reporting  the  above  information. 

Those  customers  wishing  to  avoid  a 
surcharge  under  this  path  shall  agree  by 
May  1,  1988,  to  enroll  m  the  commercial 
program  and  shall  have  enrolled  in  the 
program  no  later  than  August  1.  1988. 
Bonneville  will  consider  offering  a  grace 
period  if  Bonneville  has  not  completed 
Its  Early  Adopter  Progra.m  grant  award 
process  by  August  1, 1988.  Any  such 
grace  period  will  be  considered  in  the 
event  that  Bonneville  has  received  a 
plan  by  May  1,  1988,  and  the  approval 
delay  is  due  solely  to  Bonneville  internal 
delay. 

Early  Adopter  application  materials 
can  be  obtained  by  contacting  your 
nearest  Bonneville  Area  or  District 
Office. 

Appendix  4 — Achieving  Electrical 
Savings  bv  Adopting  a  Codified  Version 
of  the  .MCS 

,4.  Residential 

Several  codified  versions  of  the  MCX 

contained  in  the  Early  Adopter  Program 
have  been  developed.  TTiese  are  pre- 
approved  codified  versions  of  the 
Council's  illustrative  MCS  paths.  The 
options  discussed  in  this  appendix 
pertain  to  jurisdictions  considering 
adopting,  or  who  have  adopted,  a 
codified  version  of  the  MCS.  but  are  not 
participating  in  Bonneville's  Early 
Adopter  Program. 

Under  this  alternative,  the  customer 
must  submit  the  codified  version  of  the 
MCS  which  any  jurisdiction  in  its 
service  area  is  proposing  for  adoption  or 
which  has  been  adopted.  The 
enforcement  methods  should  be 
specified.  In  addition,  the  customer  must 
indicate  what  steps  the  jurisdiction  will 
take  to  maintain  LAQ  and  ventilation  at 
1983  levels.  Finally,  the  customer  shall 
provide  Bonneville  with  the  following 
information;  (a)  Total  residential  load, 
(b)  the  portion  of  the  customer's 
residential  load  covered  by  this 
conservation  strategy,  and  (c)  total 
system  load. 

By  November  1, 1987,  the  customer 
shall  submit  the  above  information  to 
Bonneville.  The  statute  or  ordinance 
shall  have  been  adopted  and  enforced 
by  February  1, 1988,  unless  a  grace 
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period,  as  provided  for  in  section  3  of 
the  policy,  has  been  granted. 

In  order  to  comply  with  the  Council 
MCS  reporting  requirements  as  specified 
in  their  Plan  Amendment,  the  utility 
shall  collect  and  provide  to  Bonneville 
by  January  30  of  the  follov\'ing  year: 

1.  Total  new  homes  (all  fuels) 
constructed  in  the  utility's  service  area 
during  the  past  calendar  year  (broken 
out  by  single-family,  multifamily, 
m.oduiar,  and  MUD-code  homes). 

2.  Total  new  electrically  heated  homes 
constructed  m  the  utility's  service  area 
during  the  past  calendar  year 
(brokenout  by  smgle-family,  multifamily. 
modular,  and  HUD-code  homes). 

3.  Total  new  electrically  heated 
buildings  constructed,  in  the  utility's 
service  area  during  the  past  calendar 
year,  to  the  standardlsj  described  in  the 
customer's  plan  (broken  out  by  single- 
family,  multifamily.  modular,  and  HUD- 
code  homes). 

Customers  who  are  operating  a  utility 
program,  and/or  a  utility  service 
standard  should  take  all  necessary  steps 
in  order  to  avoid  double-counting  when 
reporting  the  above  information. 

B.  Commercial  Under  this  alternative, 
the  customer  must  submit  the  codified 
version  of  the  MCS  which  a  jurisdiction 
in  Its  service  area  is  proposing  for 
adoption  or  which  has  been  adopted. 
The  enforcement  methods  should  be 
specified.  In  addition,  the  customer  must 
indicate  what  steps  the  jurisdiction  will 
take  to  address  l.*\Q  and  ventilation 
requirements  of  Bonneville's  Early 
.•\dopter  Program.  Finally,  the  customer 
shall  provide  the  following  information: 
(a)  The  customer's  total  commercial 
load  (b)  the  portion  of  the  custom.er's 
commercial  load  covered  by  this 
conservation  strategy,  and  (c)  total 
system  load. 

By  May  1, 1988,  the  customer  is  to 
submit  the  above  information  to 
Bonneville.  The  statute  or  ordinance 
must  be  operative  no  later  than  August 
1.  ISftB.  unless  a  grace  period,  as 
provided  for  in  Section  3  of  the  policy, 
has  been  granted. 

Finally,  the  utility  shall  collect  and 
provide  to  Bonneville  by  January  30  of 
the  following  year: 

1.  Total  new  commercial  buildings  (all 
fuels)  constructed  in  the  utility's  service 
area  during  the  past  calendar  year. 

2.  Total  new  electrically  heated 
commercial  buildings  constructed  in  the 
utility's  service  area  during  the  past 
c.ilendar  year. 

3.  Total  new  commercial  buildings 
constructed,  in  the  utility's  service  area 
during  the  past  calendar  year,  to  the 
standard(s)  described  in  the  customer's 
pLm.  broken  out  by  Bonnevile  prototype. 


Appendix  5 — .Achieving  Electrical 
Sav  ings  by  Adopting  Alternative  or 
Equivalent  Building  Codes 

An  alternative  code  is  designed  to 
achieve  total  electrical  savings  which, 
when  both  sector's  savings  are 
combined,  are  at  least  as  large^the 
electrical  savings  expected  hac^ffee 
Council's  residential  and  commercial 
MCS  been  implemented.  A  jurisdiction 
proposing  to  adopt  an  alternative  code, 
in  which  one  sector's  tola],  electrical 
savings  is  expected  to  exfcfeed  the  target 
electrical  savings  level  for  that  sector, 
can  use  those  excess  electrical  savings 
to  offset  electrical  savings  below  the 
target  in  the  other  sector.  The 
alternative  code  path  may  be  pursued 
by  a  jurisdiction  only  when  the  sum  of 
each  sector's  savings  at  least  equals  the 
aggregate  electrical  savings  target, 
which  itself  is  based  on  the  sum  of  the 
level  of  savings  for  the  two  sectors 
calculated  using  the  Council's  MCS. 
Section  3  of  this  policy  discusses  how 
the  utility  should  approach  the  electrical 
savings  equivalency  analysis. 

As  compared  to  alternative  codes, 
equivalent  codes  examine  each  sector 
individually.  They  differ  from  the  pre- 
approved  codified  versions  mentioned 
earlier,  but  provide  equivalent  savings. 
An  equivalent  code  must  achieve  at 
least  the  same  level  of  total  savings,  in 
each  sector  separately,  as  would  have 
been  achieved  by  implementing 
Bonneville's  Super  GOOD  CENTS 
Program  in  the  residential  sector,  and 
the  Council's  commercial  MCS. 

A  customer  must  submit  a  copy  of  the 
alternative  or  equivalent  code  which  a 
jurisdiction  has  proposed.  In  addition, 
the  customer  must  indicate  how  the 
jurisdiction  plans  on  maintaining  lAQ 
and  ventilation  at  1983  levels.  Finally, 
the  customer  shall  provide  Bonneville 
with  the  followring  information:  (a)  Total 
residential  load,  (b)  total  commercial 
load,  (c)  the  portion  of  the  customer's 
residential  load  covered  by  this 
conservation  strategy,  (d)  the  portion  of 
the  customer's  commercial  load  covered 
by  this  conservation  strategy,  and  (e) 
total  system  load.  Bonneville  staff  will 
attempt  to  assist  customers  and 
jurisdictions  wishing  to  formulate 
improved  building  codes. 

If  an  alternative  code  path  is  pursued, 
customers  are  encouraged  to  submit 
their  alternative  codes  at  the  earliest 
possible  date,  but  no  later  than 
November  1, 1987.  Both  codes  would 
have  to  be  implemeted  and  enforced  by 
February  1, 1988,  unless  a  grace  period, 
as  provided  for  in  section  3  of  the  policy, 
has  been  granted. 

If  an  equivalent  code  path  is  pursued, 
the  customer  must  submit  its  residential 


plan  by  November  1, 1987.  and  its 
commercial  plan  by  May  1, 1988.  Then 
the  residential  code  must  be 
implemented  and  enforced  by  February 
1.  1988.  and  the  commercial  code  must 
be  implemented  and  enforced  by  August 
1.  1988,  unless  grace  periods,  as 
provided  for  in  section  3  of  the  policy, 
have  been  granted. 

Finally,  the  utility  shall  collect  and 
provide  to  Bonneville,  by  January  30  of 
the  following  year: 

A.  Total  new  homes  and  commercial 
buildings  (all  fuels)  constructed  in  the 
utility's  service  area  during  the  past 
calendar  year  (for  residential,  broken 
out  by  single-family,  multifamily. 
modular,  HUD-code  homes). 

B.  Total  new  electrically  heated 
homes  and  commercial  buildings 
constructed  in  the  utility's  service  area 
during  the  past  calendar  year  (for 
residential,  broken  out  by  single-family, 
multifamily.  modular,  and  HUD-code 
homes), 

C.  Total  new  electrically  heated 
homes  and  commercial  buildings, 
constructed  in  the  utility's  service  area 
during  the  past  calendar  year,  to  the 
standard(s)  described  in  the  customer's 
plan  (for  residential,  broken  out  by 
single-family,  multifamily,  modular,  and 
HUD-code  homes;  for  commercial, 
broken  out  by  Bonneville  prototype  by 
square  footage). 

Customers  who  are  operating  a  utility 
program  and/or  a  utility  service 
standard  should  take  all  necessary  steps 
in  order  to  avoid  double-counting  when 
reporting  the  above  information. 

For  a  more  complete  discussion  of  the 
data  required  to  evaluate  an  alternative 
or  equivalent  code,  refer  to  the  latest 
version  of  Bonneville's  MCS  Code 
Equivalency  Determination  Procedures. 
A  copy  of  these  procedures  can  be 
obtained  by  contacting  your  nearest 
Bonneville  Area  or  District  Office. 

Appendix  6 — .Achieving  Electrical 
Savings  by  Adopting  a  Codified  Version 
of  the  MCS  as  a  Utility  Service 
Standard  ' 


A.  Residential 

This  path  essentially  involves 
adoption  of  a  legally  enforceable 


'  Many  customers  have  quesllonpd  whelher  they 
have  legal  authority,  under  Slate  laws,  to  impose 
such  a  service  requirement.  Bonneville  has 
examined  this  question  under  the  Stale  laws  of 
Oregon.  Washington.  Idaho,  and  Montana  and  have 
reached  the  tentative  conclusion  that  no  clear  legal 
impediments  exist  in  these  Slates  to  conservation- 
oriented  utility  service  requirements  While 
Bonneville  does  not  offer  legal  advice  to  customers, 
particularly  on  questions  of  Slate  law.  Bonneville 
legal  staff  are  available  to  discuss  these  preliminary 
conclusions  with  customers  and  their  legal  counsel. 

Coniint.tril 
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electric  utility  hook-up  standard  for  new 
electrically  heated  residential  buildings. 
The  customer  would  simply  decline  to 
serve  new  electrically  heated  buildings 
not  built  to  the  standard's  specifications. 
A  grace  period  would  be  allowed  for 
buildings  considered  by  Bonneville  to  be 
"under  construction  "  at  the  time  the 
standard  was  adopted.  The  adoption  of 
a  utility  service  standard  may  qualify 
the  utility  for  participation  in 
Bonneville's  Early  Adopter  Program. 

Customers  wishing  to  avoid  a 
surcharge  with  this  approach  shall 
submit  a  residential  plan  by  November 
1.  1987.  and  the  residential  service 
standard  shall  be  adopted  and  enforced 
by  F'ebruary  1,  1988,  unless  a  grace 
period,  as  provided  for  in  Section  3  of 
the  policy,  has  been  granted.  A  plan 
must  contain:  (1]  A  copy  of  the  standard 
to  be  imposed,  (2)  how  the  customer 
plans  on  monitarwig  compliance  with  the 
standard,  and  (3)  what  lAQ  measures 
and  activities  will  be  pursued  to  assure 
that  1983  levels  of  LAQ  and  ventilation 
are  at  least  maintained.  Finally,  the 
customer  shall  provide  Bonneville  with 
the  following  information:  (a)  Total 
residential  load,  (b)  the  portion  of  the 
customer's  residential  load  covered  by 
this  conservation  strategy,  and  (c)  total 
system  load. 

No  surcharge  will  be  imposed  on  any 
customer  rrlrmg  on  such  a  ser\ice 
requirement  which  is  subsequently  in 
joined  or  invalidated  by  court  action.  In 
such  an  event,  the  customer  will  be 
given  a  reasonable  period  of  time  to 
choose  and  implement  another  option. 

Finally,  the  customer  shall  submit  to 
Bonneville  by  January  30  of  the 
following  year: 

1.  Total  new  homes  (all  fuels) 
constructed  in  the  utility's  service  area 
during  the  past  calendar  year  [broken 
out  by  single-family,  muhifamily, 
modular,  and  HL'D-code  homes], 

2.  Total  new  electrically  heated  homes 
constructed  in  the  utility's  service  area 
during  the  past  calendar  year  (broken 
out  by  single-family,  multifamily, 
modular,  and  HUD-code  homes), 

3.  Total  new  electrically  heated  homes 
constructed  in  the  utility's  service  area 
during  the  past  calendar  year,  to  the 
standard(s)  described  in  the  customer's 
plan  (broken  out  by  single-family, 
multifamily,  modular,  and  Hl'D-code 
homes). 

B.  Commercial 

This  path  essentially  involves 
adoption  of  a  legally  enforceable 
electric  utility  hook-up  standard  for  new 
electrically  heated  commercial  buildings 


,\ny  utility  considering  such  a  path  should  obtain 
independent  legal  advice  on  this  question. 


at  least  equal  to  the  Council's 
commercial  MCS.  The  customer  would 
simply  decline  to  serve  new  electrically 
heated  buildings  not  built  to  the 
standard's  specifications.  A  grace  period 
would  be  allowed  for  buildings 
considered  by  Bonneville  to  be  "under 
construction"  at  the  time  the  standard 
was  adopted. 

Customers  wishing  to  avoid  a 
surcharge  with  this  approach  shall 
submit  a  Commercial  plan  by  May  1, 
1988,  and  the  commercial  service 
standard  shall  be  adopted  and  enforced 
by  August  1,  1988,  unless  a  grace  period, 
as  provided  for  in  section  3  of  the  policy, 
has  been  granted.  A  plan  must  contain: 
(1)  A  copy  of  the  standard  to  be 
imposed,  and  (2)  indicate  how  the 
customer  plans  on  monitoring 
compliance  with  the  standard.  Finally, 
the  customer  shall  provide  the  following 
information:  (a)  The  customer's  total 
commercial  load,  (b)  the  portion  of  the 
customer's  commercial  load  covered  by 
this  conservation  strategy,  and  (c)  total 
system  load. 

No  surcharge  will  be  imposed  on  any 
customer  relying  on  such  a  service 
requirement  which  is  subsequently  in 
joined  or  invalidated  by  court  action.  In 
such  an  event,  the  customer  will  be 
given  a  reasonable  period  of  time  to 
choose  and  implement  another  option. 

Finally,  the  customer  shall  submit  to 
Bonneville  by  January  30  of  the 
following  year: 

1.  Total  new  commercial  buildings  (all 
fuels)  constructed  in  the  utility's  service 
area  during  the  past  calendar  yean 

2.  Total  new  electrically  heated 
commercial  buildings  constructed  in  the 
utility's  service  area  during  the  past 
calendar  year  (broken  out  by  Bonneville 
prototype). 

3.  Total  new  electrically  heated 
commercial  buildings,  constructed  in  the 
utility's  service  area  during  the  past 
calendar  year,  to  the  standard(s) 
described  in  the  customer's  plan  (broken 
out  by  Bonneville  prototype), 

.\ppendix  7 — .Achieving  Electrical 
Savings  by  Adopting  an  Alternative  or 
Equivalent  Utility  Service  Standard 

This  path  is  actualiy  two  alternative 
paths.  If  an  equivalent  utility  service 
standard  approach  is  pursued,  a 
customer  may  choose  to  adopt  a  utility 
service  standard  which  is  not  one  of  the 
codified  versions,  but  which  is  expected 
to  achieve  at  least  the  same  level  of 
total  electrical  savings  in  each  sector 
separately  as  would  have  been  achieved 
by  adopting  Bonneville's  Super  GOOD 
CENTS  Program  in  the  residential 
sector,  and  the  Council's  MCS  for  the 
commercial  sector.  Alternatively,  the 
customer  may  choose  to  adopt  utility 


service  standards  for  the  residential  and 
commercial  sectors  which,  when  taken 
together,  achieves  at  least  the  same 
level  of  total  eleclncal  savings  as  would 
have  been  achieved  had  the  customer 
adopted  the  Council's  commercial  and 
residential  MCS.  This  latter  option  is 
referred  to  as  an  alternative  utility 
service  standard. 

If  an  alternative  utility  service 
standard  approach  is  pursued,  a 
customer  shall  submit  to  Bonneville  (1)  a 
copy  of  the  proposed  service 
standard(s).  (2)  a  description  of  the 
enforcement  method(s),  (3)  a  description 
of  the  methods  used  to  at  least  maintain 
lAQ  and  ventilation  at  1983  levels,  and 
(4)  copy  of  the  analysis  used  to  verify 
that  the  proposed  service  standard(s) 
will  achieve  the  required  total  electrical 
savings.  The  customer  shall  also  provide 
Bonneville  with  the  following 
information:  (a)  Total  residential  load. 
(b)  total  commercial  load,  (c)  the  portion 
of  the  customer's  residential  load 
covered  by  this  conservation  strategy, 
(d)  the  portion  of  the  customer's 
commercial  load  covered  by  this 
conservation  strategy,  and  (e)  total 
system  load.  Bonneville  staff  will 
attempt  to  assist  customers  and 
jurisdictions  wishing  to  formulate 
improved  building  codes.  This  material 
shall  be  submitted  by  November  1. 1987. 
and  both  service  standards  shall  be 
adopted  and  enforced  by  February  1, 
1988. 

If  an  equivalent  service  standard 
approach  is  pursued,  the  above 
information  shall  be  submitted  by 
November  1. 1987,  for  the  residential 
sector,  and  by  May  1,  1988,  for  the 
commercial  sector.  The  Residential 
sector  service  standard  shall  be  adopted 
and  enforced  by  February  1, 1988,  and 
the  commercial  service  standard  shall 
be  adopted  and  enforced  by  August  1. 
1988.  unless  a  grace  period,  as  provided 
for  m  Section  3  of  the  policy,  has  been 
granted. 

Finally,  the  customer  shall  submit  to 
Bonneville  by  January  30  of  the 
following  year: 

A  Total  new  homes  and  commercial 
buildings  (all  fuels)  constructed  in  the 
utility's  service  area  during  the  past 
calendar  year  (for  residential,  broken 
out  the  single-family,  multifamily, 
modular,  and  HUD-code  homes). 

B.  Total  new  electrically  heated 
homes  and  commercial  buildings 
constructed  in  the  utility's  service  area 
during  the  past  calendar  year  (for 
residential,  broken  out  by  single-family, 
multifamily,  modular,  and  HUD-code 
homes), 

C,  Total  new  electrically  heated 
homes  and  commercial  buildings. 
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constructed  m  the  utility's  service  area 
during  the  past  calendar  year,  to  the 
standard{s)  described  in  the  customer's 
plan  (for  residential,  broken  out  by 
sinsle-family.  multifamily.  modular,  and 
FlUD-cude  homes;  for  commercial, 
broken  out  by  Bonneville  prototype. 

For  a  detailed  decription  of  the  data 
required  to  evaluate  an  alternative  or 
equivalent  code,  and  the  evaluation 
criteria,  the  customer  and/or  jurisdiction 
is  advised  to  consult  the  latest  version 
of  Bonneville's  MCS  Code  Equivalency 
Determination  Procedures.  A  copy  of 
these  procedures  can  be  obtained  by 
contacting  your  local  Bonneville  Area  or 
District  Office. 
|FR  Doc.  87-20450  Filed  '>-»-H7;  8;45  am| 

BILLING  CODE  6450-0 1-M 


Federal  Energy  Regulatory 
Commission 

(Docket  No.  RP87-98-00OI 

Proposed  Changes  in  FERC  Gas  Tariff; 
Canyon  Creek  Compression  Co. 

S.-i'.Ti'i-.r  J.  lt)H7. 

T.i.se  notice  that  on  August  31,  1987, 
Canyon  Creek  Compression  Company 
(Canyon)  tendered  for  filing  Fifth 
Revised  Sheet  No.  4  and  Original  Sheet 
.\os.  130  and  131  to  be  a  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1. 

Canyon  states  that  the  above- 
mentioned  tariff  sheets  were  submitted 
in  compliance  with  Commission  Order 
No.  472,  issued  May  29,  1987.  The 
proposed  tariff  provides  a  mechanism 
for  Canyon  to  recover  from  its 
customers  annual  charges  assessed  it  by 
•he  Commission  pursuant  to  Part  382  of 
the  Commission's  Regulations. 

A  copy  of  this  filing  was  mailed  to 
Canyon's  jurisdictional  customers  and 
interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Fjiergy  Regulatory  Commission.  825 
.North  Capitol  Street,  NE.,  Washington, 
DC  2(M2t3.  in  accordance  with  §§  385.214 
and  385.211.  All  such  motions  or  protests 
m  ist  be  filed  on  or  before  September  9, 
1987,  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
berome  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
6;  !  rr:,:::. 
jFR  Doc,  87-2n,if:)0  Filed  9-4-87;  8;45  am| 

BILLING  CODE  6717-OVM 


(Docket  No,  RP87-100-0001 

Tariff  Filing;  Mountain  Fuel  Resources, 
Inc. 

September  2.  1687. 

Take  notice  that  on  August  31, 1987, 
Mountain  Fuel  Resources,  Inc.  (MFR), 
pursuant  to  18  CFR  154.38(d)(6)  and  Part 
382  of  the  Commission's  regulations, 
tendered  for  filing  and  acceptance 
revised  tariff  sheets  to  its  FERC  Gas 
Tariff  as  follows: 

First  Revised  Volume  No.  1 

Second  Revised  Sheet  No.  1 
Ninth  Revised  Sheet  No.  12 
Orioinal  Sheet  No,  70-A 

Original  Volume  No.  1-A 

Second  Revised  Sheet  No.  5 

First  Revised  Sheet  Nos.  20,  43.  67,  79,  and 

111 
Second  Revised  Sheet  .Nos.  117  and  132 

Original  Volume  No.  3 

Fifth  Revised  Sheet  No.  8 

MFR  states  that  the  purpose  of  this 
filing  is  to  add  language  to  its  FERC  Gas 
Tariff  to  provide  for  an  Annual  Charge 
Adjustment  (ACA)  clause,  and  to 
implement  the  annual  charge  unit  rate  of 
S0.00196/Dth  in  each  of  its  rate 
schedules  applicable  to  sales  and 
transportation.  MFR  requests  an 
effective  date  of  October  1, 1987,  for  all 
tendered  tariff  sheets. 

Copies  of  the  filing  were  served  upon 
MFR's  jurisdictional  customers  and  the 
Public  Service  Commissions  of  Utah  and 
Wyoming.     | 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
9, 1987.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Siwrctary. 

ire  Doc.  87-20.S61  Filed  9-4-87;  8:45  am) 
BILLING  CODE  P17-01-M 


UM  I 


(Docket  No.  RP87-99-000I 

Change  in  Rates  and  Tariff  Revisions; 
Northern  Natural  Gas  Co.,  Division  of 
Enron  Corp.  | 

September  2,  1987, 

Take  notice  that  on  August  31.  1987. 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corp,  (.Northern), 
tendered  for  filing  with  the  Commission 
to  be  effective  October  1.  1987  the 
following  tariff  sheets  to  be  included  in 
Northern's  FERC  Gas  Tariff: 

Third  Revised  \  olume  No.  1 

Forty-Seventh  Revised  Sheet  No.  4b 
Fifteenth  Revised  Sheet  No,  4b,l 
Second  Revised  Sheet  No,  4g 
Third  Revised  Sheet  No,  4g,l 
Second  Revised  Sheet  No.  4g.2 
First  Revised  Sheet  No,  52c. 5 
First  Revised  Sheet  No,  52f,6 
Fourth  Revised  Sheet  .No,  72 

Original  Volume  No.  2 

F'ifly-Fourth  Revised  Sheet  No.  Ic 
Second  Revised  Shei>t  No,  Ik 

Northern  states  that  the  purpose  of 
the  revised  tariff  sheets  is  to  adjust  its 
jurisdictional  natural  gas  sales  and 
transportation  rates  to  reflect  the  annual 
charge  adjustment  (.AC.^X)  unit  charge,  as 
authorized  by  the  Commission  for  the 
fiscal  year  beginning  October  1,  1987. 
An  ACA  unit  charge  of  S.0021  per  Mcf 
will  be  added  to  each  of  Northern's  rate 
schedules  applicable  to  sales  or 
transportation  deliveries. 

Copies  of  the  filing  were  served  on  all 
of  Northern's  jurisdictional  customers 
and  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  m.otion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC,  20426.  in  accordance  with  the 
Commission's  Rules  of  Practice  & 
Procedure  (18  CFR  385.211.  385.214).  All 
such  motions  or  protests  should  be  filed 
on  or  before  September  9,  1987.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  , 

Kenneth  F.  Plumb, 
Secretary. 

jFR  Doc.  87-20562  ^iled  9-i-87;  8;45  anij 
BILLING  CODE  6717-01.M 
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(Docket  No.  RPB7-89-000] 

Tariff  Changes,  Northwest  Alaskan 
Pipeline  Co. 

September  1. 1987. 

Take  notice  that  on  August  21,  1987. 
Northwest  Alaskan  Pipeline  Company 
("Northwest  Alaskan"),  tendered  for 
filing  in  Docket  No.  RP87-89-000  the 
following  tariff  sheets  to  its  FERC  Gas 
Tariff  Original  Volume  No.  2: 

Second  Revised  Sheet  No.  400 
Second  Revised  Sheet  No.  401 
First  Revised  Sheet  No.  411E 
Second  Revised  Sheet  No.  418 
Third  Revised  Sheet  No.  450 
First  Revised  Sheet  No.  467F 
Second  Revised  Sheet  No.  477A 

Northwest  Alaskan  states  that  it  is 
submitting  these  sheets  to  reflect  a 
change  in  a  pricing  provision  for 
Canadian  gas  purchased  by  Northwest 
Alaskan  from  Pan-Alberta  Gas  Ltd. 
("Pan-Alberta)  and  sold  to  Pacific 
Interstate  Transmission  Company 
("PIT")  under  Rate  Schedule  X-4. 
Northwest  Alaskan  states  that  this 
change  pertains  to  the  pricing  provision 
which  specifies  the  procedure  for 
determming  the  commodity  charge  for 
gas  purchased  on  any  day  in  excess  of 
100%  of  the  annual  average  daily 
quantity  by  PIT  from  Northwest 
Alaskan.  Without  the  change,  the 
pricing  provision  would  terminate 
October  31,  1987.  Northwest  Alaskan 
indicates  that  as  a  result  of  the  change. 
the  pricing  prov  ision  will  remain  in 
effect  unless  changed  at  some  future 
date. 

Northwest  Alaskan  states  that  it  is 
submitting  the  above  tariff  sheets 
pursuant  to  the  provision  of  the 
amended  purchase  agreement  dated 
August  1.  1987,  between  .Northwest 
Alaskan  and  PIT.  Northwest  Alaskan 
requests  that  the  above  sheets  become 
effective  October  1.  1987.  It  states  that  a 
copy  of  this  filing  is  being  served  on  PIT. 
Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  should  be  filed  on 
or  before  September  8. 1987.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection, 

Kenneth  F  Plumb 

SrL  rt:ari 

|FR  Doc.  87-20563  Filed  9-4-87;  8:45  am) 

BILLING  CODE  6717-01-M 


1  Docket  No.  GP87-75-OO0J 

Petition  to  Reopen  and  Vacate  Well 
Category  Determination; 
Transcontinental  Gas  Pipe  Line  Corp. 
V.  Huffco  Petroleum  Corp.  and  Jerry 
Chambers  Exploration  Co. 

September!.  1987. 

Take  notice  that  on  August  19,  1987, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  filed  with  the 
Commission  pursuant  to  section  503(d) 
of  the  .Natural  Gas  Policy  Act  of  1978 
(NGPA)  and  §  275.205  of  the 
Commission  regulations  a  petition  to 
reopen  and  vacate  a  final  section  102(d) 
well  category  determination  granted  to 
Huffco  Petroleum  and  Jerry  Chambers 
Exploration  Company  (collectively 
referred  to  as  Huffco)  for  Well  .No.  A-9D 
(API  -42-708-100460103)  OCS-1831. 
located  in  High  Island  206,  Offshore 
Texas. 

Transco  requests  the  Commission  to 
(1)  reopen  and  vacate  the  determination 
made  by  the  jurisdictional  agency,  the 
Minerals  Management  Service  of  the 
Department  of  the  Interior  (MMS),  that 
the  well  qualifies  under  section  102 
because  the  determination  was  made  on 
the  basis  of  incorrect  information;  (2) 
determine  that  the  well  should  have 
been  classified  under  NGPA  section  104; 
and  (3)  order  Huffco  to  refund  to 
Transco,  with  interest,  amounts  by 
which  Transco's  payments  to  Huffco 
have  exceeded  the  maximum  lawful 
price  for  section  104  natural  gas. 

Transco  maintains  that  the  A-9D  well 
is  not  entitled  to  a  section  102(d) 
determination  because  it  was  completed 
in  a  reservoir  (the  K-7  sands)  which  was 
discovered  before  July  27, 1976.  Transco 
alleges  that  Huffco's  well  determination 
application  misstated  production 
capability  evidence  for  the  K-7  sands 
and  omitted  well  log  data  from  a 
Texaco.  Inc.  well  that  would  have 
demonstrated  Huffco's  well  did  not 
qualify  under  section  102(d).  Transco 
states  that  as  a  result  of  Huffco's 
allegedly  erroneous  section  102(d) 
determination,  it  has  paid  Huffco  an 
estimated  $2,047,901.42  (excluding 
interest)  in  excess  of  the  maximum 
lawful  price  Huffco  would  have  received 
under  a  section  104  determination. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  concerning  Transco's 
petition  should  file  a  protest  or  petition 


to  intervene  in  accordance  with  the 
requirements  of  Rules  211  or  214  of  the 
commission's  rules  of  practice  and 
procedure  (18  CFR  385,211  or  385.214). 
All  such  filings  should  be  made  not  later 
than  30  days  following  publication  of 
this  notice  in  the  Federal  Register  and 
should  be  addressed  to  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426.  Protests  will  be  considered  by  the 
Commission  in  determining  the  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene  in 
accordance  with  Rule  214. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc.  8--20558  Filed  9-4-87;  8:45  am] 
BILLING  CODE  6717-01-M 


(Docket  No.  RP87-92-0001 

Annual  Charge  Adjustment  Filing; 
Williston  Basin  Interstate  Pipeline  Co. 

September  1.  19a". 

Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  on  August 
26. 1987.  submitted  for  filmg  as  part  of 
its  FERC  Gas  Tariff  the  following  tariff 
sheets: 

First  Revised  \  olumt  No,  1 

First  Revised  Sheet  .No.  2 
Fourth  Revised  Sheet  No.  10 
First  Revised  Sheet  No.  27 
First  Revised  Sheet  No.  36 
First  Revised  Sheet  No.  46 
First  Revised  Sheet  No.  115 
Original  Sheet  .No.  115A 

Original  Volume  No.  1-A 

Fir',1  Revised  Sheet  No,  2 
Original  Volume  No.  2 

First  Revised  Sheet  No.  lA 
Seventh  Revised  Sheet  No.  10 
Eighth  Revised  Volume  No.  11 
First  Revised  Sheet  No.  IIB 

The  proposed  effective  date  of  the 
tariff  sheet  is  October  1, 1987. 

Williston  Basin  states  that  the  filing 
institutes  a  Federal  Energy  Regulatory 
Commission  Annual  Charge  Adjustment 
Provision  (.A.CA)  in  its  tariffs  pursuant  to 
§  154.38(d)(6)(i)  of  the  Commission's 
Regulations.  The  filing  incorporates  an 
ACA  surcharge  of  0.210  cents  per  Mcf 
(0.201  cents  per  dkt  on  the  Williston 
Basin  system),  as  authorized  by  the 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
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cind  214  uf  the  Commissiun's  Rules  of 
Fraclxe  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motion,s  or 
protests  should  be  filed  on  or  before 
September  8, 1987.  Protests  will  be 
considered  by  the  Commission  in 
deterrr:ining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestant  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
n-i:st  file  a  motion  to  ir.terv^ene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Kenneth  F  Pljmb, 

Secrf.'cy. 

[FR  Doc.  87-20564  Filed  9-1-87;  8:45  am] 

B'LLING  CODE  6717-01-M 


Office  of  Hearings  and  Appeals 

Cases  Filed  During  the  Week  of  July  31 
Through  August  7,  1987 

During  the  Week  of  July  31  through 
August  7, 1987,  the  appeals  and 
applications  for  exception  or  other  relief 
listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy.  Submissions  inadvertently 
omitted  from  earlier  lists  have  also  been 
included. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 


these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  serv  ice  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  Hrst.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20535. 

August  31, 1987. 

George  B.  Breznay, 

Director.  Office  off  'earings  and  Appeals. 


List  of  Cases  Received  6y  the  Office  of  Hearings  and  Appeals 

IWee*  of  July  31  ttiroogh  August  7.  1987) 


Date 


Name  arid  location  ol  applicant 


Case  No 


Type  of  submisston 


Md>    9.  1987 

M»i    9,  1987 
Maf    16.  1987 

July  31.  1967,. 

July  31.  1987. 
Aug  3.  1997 

Aug  3.  1987 

Aug  3.  '987 

Aug  3.  1987 
Aug  4,  1987 


Aug-  4,  1987.. 


A.g  6.  1987 


Highway  Oil  Co .  Inc  .  Washington.  DC  . 


Migfiway  Oil  Co.,  Inc,  Wasiimglon,  DC.. 

Economic  Regulafoiy  Administraiion.  Wasningion.  IXJ.. 


CAartes  Goss.  Was^lngton.  DC .. 


Cities  Service  Oil  S  Gas  Coip .  Washington.  DC. 
Amoco  ll/Colorado,  Denyec,  CO 


Amoco,  Betfidgc  A  Palo  Pinto/Tennessee,  Nashville,  TN 


Environmental  Policy  Institute.  Washington,  DC .. 


KRR-0031 

KRZ-0065 
KRZ-0064 

KRD-0026  i  KRH-0026 

KRR-0030 
RM251-74 


RM21-75,  RM8-76.  RM5- 
77 


Le  Paul  Oil  Co  .  Inc  .  Troy.  OH. 

Bakat  R.  Lrttlefield  &  Robert  L.  McAdams.  Lalayette.  LA 

Washington  Stale  Eneigy  CWice,  Oiympia.  WA 


KFA-0112 


KEE-0147 

KRD-0027  i  KRH-0027 


KEG-0016 


Tn-Clty  HeraW.  TnXiiies.  WA 


KFA-0113 


Request  fof  ModrticatLDn/Rescission.  /f  g.'gnled:  The  Novemtwi  3,  1986 
Decision  4  Oidei  (Case  No  K,RZ-O035)  issued  to  Highway  Oil  Company, 
Inc.  would  be  modified  regarding  the  supplemental  iptorrnation  filed  by 
Highway  OU  Company  irio  the  recoid  ol  Ihe  underlying  ertorcement 
proceeding  (Case  No.  HRO-0123) 

Intenocutory.  H  granted.  The  Proposed  Berredial  Order  issued  to  Highway  Oil 
Company  (Case  No.  HHO-0123)  would  op  dismissed 

Interlocutory.  If  granted:  The  Otlce  o<  Hearings  s^  Appeals  would  accept 
recalculations  ot  the  amount  ol  alleged  overchiarges  m  the  enlorcemeni 
proceeding  with  Highway  Oil  Co  .  inc  td-x  No   hrO-0123) 

Motion  (or  Discovery  S  Sequasl  tor  EvKtent.ary  »ea^nq  H  granted:  Discovery 
would  be  granted  and  an  evidentiary  hearing  wouio  be  convened  in 
connection  with  the  s'oteTient  of  oOjecTioris  suDrr  ne<^  by  Chanes  Gc«.s  in 
response  to  the  Proposed  Plemodial  Order  iCase  So  HRO-02681 

Request  for  Modification/Rescission  If  granted  T-e  -\jfy  24.  ig.s?  Dtcsion 
and  Order  (Case  No  KRD-C025)  issjed  to  Cit^s  Service  Oii  &  Gas 
Corporation   would   be    modified    rega  d  ng   Oties    molon    tor    i^.s'.cvery. 

Request  fof  MoCificat'Or'.' Rescission  m  th«  Amoco  'I  Second  Stage  Petund 
Proceeding.  If  granted-  The  Januery  7,  t?S7  Decis,cn  and  Order  iC^se  No 
R0251-11336)  issued  to  Colorado  woi.id  w  mcKjii.€d  'egcirding  tNr  ^:?te's 
application  lor  refund  submitted  m  the  At-oco  il  second  s'ige  'etund 
proceeding. 

Request  fot  Modrtication/Resassion  m  the  Amoco.  Se'.'xige  4  Palo  Pmlo 
Siscond  Stage  Refund  Proceeding  '/  gmrtca  Tne  December  17.  i984 
Decision  and  Order  (HQ2i-i3i.  aQ8-130  R05-54i|  wouio  oe  rrcNi-ted 
regarding  the  state's  application  'or  refund  submitted  m  me  Atoco. 
Belndge  4  Palo  Pmto  se.co'-d  stage  refund  pioceedipg 

Appeal  ot  an  Information  Request  De-iial  tf  granted  The  July  2,  1987 
Freedom  of  information  Request  Denial  ssued  t>y  trie  '^vada  .Opo'ations 
Otiice  would  be  lescir^Jed.  and  Environmemai  Po:icy  insl'jie  would 
receive  access  to  rfiformation  relating  to  a  document  entitled  Assessment 
ol  the  HaOitabitity  of  Rongelap  Atod 

Exception  to  the  Reporting  Requirements.  //  granted:  Le  Paul  Oil  Co..  Inc. 
would  not  be  requiied  to  file  Form  EIA-782B,  "Reseller/Retailers'  Monthly 
Petroleum  Product  Sales  Report." 

Motion  (or  Discovery  4  Request  for  Evdentiary  Heanng  if  granted  Discovery 
would  be  granted  and  an  evidentiary  tieanng  would  be  convened  m 
connection  w.th  the  statement  of  odiections  sutjmir.ed  by  Baker  R. 
LitlJefieid  4  Robert  L  McAdams  n  response  to  th«e  Proposed  Remedial 
Order  (Case  No  HRO_0268) 

Pelrtan  tor  Soec  al  Redress  f  grafted  The  Office  of  Heer'^gs  snd  Appeals 
woukJ  review  the  proposed  expenoitures  lor  S'rpoet-Weil  funds  which 
were  disapproved  by  the  Assistant  Secretary  tor  ccversation  and  Renew- 
able Energy. 

Appeal  of  an  Inlormation  Request  Denul  tf  granted:  The  July  24.  1987 
Freedom  ol  Inlormatioo  Request  Denial  issued  by  the  Pchiand  Ooerafons 
Otiice  would  be  rescinded,  and  Tn-City  Herald  wouM  receive  ac:ess  to  a 
proposal  by  the  Westinghouse  E'ectnc  Compare  'o  opo-ate  <3ci'iik?3  at  th'e 
Hanford  Nuclear  Plant. 


RcFuSD  APPLICATIONS  RECEIVED 


Date           Name  ol  refund  proceedmg/ 
received          name  of  refund  applicant 

Case  No 

8/3/87 

RQ251-369 

8/4/87 

Coiine/Georgra _ 

RO2-390 

Refund  Applications  Received — Continued 


Date 
received 


7/31/87- 
8/7/87 
8/4/87 


Name  ol  refund  proceedtrvg/ 
name  of  refund  applicant 


Crude    Oil    Applicatior^    Re- 
ceived. 
Gibb«  Gas  Servica,  Inc 


Case  No. 


RF272-3202- 
RF272-3554 
RF277-eO 


Refund  AppLiCATiot^s  Received— Continued 


Date 
received 

Cteme  of  refund  proceeding/ 
name  of  refund  appiicani 

Case  No. 

8/4/87 
8/4/87 

8/4/87 

Robert  H  Jacksoa 

Flame-Rite  (3as.  mc ..._ 

Sears  Roebuck  and  Company.. 

RF277-81 
RF277-82 
RF295-e 

UM  I 
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Refund  Applications  Received — Continued 


Daie 

Name  of  returw  proceeding/ 

Cflse  No 

received 

narne  o(  'eturxJ  applicant 

8/4/87 

Lodi  Getty  Station,  Ine 

RF265-2501 

8/4/87 

RF26 5-2502 

8/4/87 

Sparxs  Skeigas,  inc 

Rf275-2503 

8/4/87 

Kumm  Gas  Company.  IrK 

R"^  265-25.34 

8/4/87 

Biass  LP  Gas  inc 

RF265-2505 

8/4/87 

E'wooo  SKeigas 

RF 265- 2506 

8/4/87 

Modem  Gas  Company   inc 

RF265-25C7 

8/4/87 

Modem  Gas  Company   inc 

RF208-20 

8/4/87 

Boobetl  Gas  Service   inc 

RF208-21 

8/4/87 

International  Dnlting  Energy 

RF 208-22 

7/24/87 

General  Moto^  Corp 

RF277-79 

8/3/87 

impenai  Refineries  Corp 

RF295-5 

7/28/87 

Henry  Oil  Co _ 

RF26  5-2495 

7/26/87 

Drake  s  Supply  Co 

RF26 5-2496 

8/3/87 

RF265-2497 

8/3/87 

Botier  s  LP  4  Fertilaer     

RF26 5-2498 

6/3/87 

Diem  s  Propane  Service 

Rf26  5-2499 

8/3/87 

Grace  s  Skeigas  &  Appiiancer 

HF265-25O0 

B/7/87 

CTiapman  Gases  &   Welding 
Surp 

RF277-83 

8/7/87 

Westlie  Motor  Co 

RF265-2510 

8/6/87 

Hill  Too  Skelty  „ „. 

RF265-2511 

8/6/87 

Emil  Wagner 

RF265-2512 

8/6/87 

Pope  s  L  P  Gas  Service  inc  . .. 

flF265-25i3 

9  28 '86 

BF   Muiderry,  Inc 

RF225-10878 

3/11/86 

Asnby  Oil  Co »_ 

RF225-10879 

7/2  86 

Miller  Oil  Co 

RF225-10880 

7/21/86 

Cahaji  Inc 

RF225-10881 

7/21/66 

Home  Oil  Co _.. 

RF225-10882 

7/21/86 

Ketelsen  Od  Co _ 

RF225-10883 

2/17/87 

John  B  Hanenstino,  Jr..  Inc 

RF225-10884 

8' 1/86 

Independent  Oil  Co  

RF22  5-1 0885 

8/1  '86 

RF225-10e86 

8/6/87 

Andrew  J   Grenier 

RF262-4 

11/6/87 

The  Little  Store    ... 

RF225-10877 

8'6/87 

R  4  J  Getty   Inc  

RF26  5-2508 

8/6/87 

Five  Points  Getty _ 

RF265-2509 

7/23/87 

Pioneer  Skeigas  Co 

RF265-2615 

7  23/87 

Shaw  s  Skeigas  Inc 

RF265-2514 

[FR  Doc.  87-20509  Filed  9-4-87;  8:45  am] 

BILLING  CODE  6450-01 

Issuance  of  Decisions  and  Orders 
During  the  Week  of  June  29  Through 
Julys,  1987 

During  the  week  of  June  29  through 
July  3, 1987,  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  appeals  and  applications  for 
exception  or  other  relief  filed  with  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appeals 

A  Jan  Penan.  6/30/87:  KFA-0099 

Alan  Penan  filed  an  Appeal  from  a  denial 
by  the  Director,  Dallas  Field  Operations 
Office.  Economic  Regulatory  Administration 
of  a  Request  for  Information  which  he  had 
submitted  under  the  Freedom  of  Information 
Act.  The  Request  was  denied  because  a 
search  produced  no  documents  responsive  to 
the  request.  In  his  Appeal  Penan  supplied 
additional  information  that  enabled  the 
requested  documents  to  be  located  and 
subsequently  released.  The  Appeal  was 
therefore  dismissed. 

Terra  Technology  Corp..  7/1/87:  KFA-0098 

The  Terra  Technology  Corporation  filed  an 
Appeal  from  a  partial  denial  by  the  Nevada 
Operations  Office  of  a  Request  for 
Information  which  the  firm  had  submitted 
under  the  Freedom  of  Information  Act.  In 


considering  the  Appeal,  the  DOE  found  that 
the  requested  document  was  never  created, 
and  that  there  was  no  obligation  under  the 
Act  to  create  new  documents.  The  DOE 
further  found  that  the  release  to  Terra  of 
another  document  that  might  be  responsive  to 
the  firm's  request  was  appropnate. 

Remedial  Order 

National  Hydrocarbons  Croup,  Inc.  et  al..  6/ 
30/87:  HRO-0164 
The  Department  of  Energy  issued  a 
Decision  and  Order  denying  the  Statements 
of  Obiections  to  a  Proposed  Remedial  Order 
issued  to  National  Hydrocarbons  Group,  Inc., 
National  Hydrocarbons  Resources  Inc..  and 
its  corporate  officers  Donald  P.  Lemone. 
Gregory  P.  DiUion  and  Warren  E.  Settegast. 
In  the  PRO,  the  Economic  Regulatory 
Administration  alleged  that  Respondents 
engaged  in  141  crude  oil  "layering" 
transactions  in  violation  of  10  CFR  212.186. 
While  upholding  the  procedural  and 
substantive  validity  of  the  layering 
regulation,  the  DOE  deleted  sixteen 
transactions  at  ERA's  request  and  four 
additional  transactions  involving  sales  to  a 
refiner.  The  DOE  rejected  Respondents' 
claims  that  traditional  and  historical  services 
were  performed  m  the  remaining  121 
transactions.  The  DOE  specifically 
determined  that  a  per  barrel  charge  of  one- 
quarter  of  one  cent  paid  by  the  PRO 
recipients  to  pipeline  companies  for  tracking 
title  through  m-line  transfers  did  not  facilitate 
the  movement  of  crude  oil,  and  thus  was  not 
a  traditional  and  historical  service.  Finally, 
the  DOE  found  Lemoine,  Dillion  and 
Settegast  personally  liable  for  the  layered 
overcharges,  because  they  conducted, 
directed  and  controlled  the  business  and 
benefitted  financially  from  the  layered 
transactions.  Accordingly,  the  DOE  found 
Respondents  jointly  and  severally  liable  and 
ordered  them  to  remit  56.803,699  plus  interest 
to  the  DOE  as  restitution  for  overcharges. 

Requests  for  Elxception 

Keneco.  7/2/87:  KEE-0091 

Keneco  filed  an  Application  for  Exception 
from  the  requirement  to  submit  Form  EIA- 
782B,  entitled  "Reseller/Retailers'  Monthly 
Petroleum  Product  Sales  Report."  The  DOE 
found  that  the  fim  failed  to  demonstrate  that 
it  was  affected  in  a  particularly  adverse 
manner  by  the  filing  requirement.  The  DOE 
also  found  that  the  national  interest  in  the 
energy  data  supplied  by  Keneco  outweighed 
the  firm's  reporting  burden.  Accordingly,  the 
Application  for  Ejcception  was  denied. 

Rob-Lu  Oil.,  Inc.,  6/30/87:  KEE-0109 

Rob-Lu  Oil  Co.,  Inc.  filed  an  Application  for 
Exception  seeking  relief  from  the  requirement 
to  file  Form  EIA-821  "Annual  Fuel  Oil  and 
Kerosene  Sales  Report."  In  considering  the 
request,  the  DOE  found  that  Rob-Lu  had  not 
demonstrated  that  it  was  inordinately 
burdened  by  the  requirement,  or  that  any 
burden  on  it  outweighed  the  national  interest 
in  obtaining  the  energy  data  contained  in  the 
Form.  Accordingly,  the  exception  request  was 
denied. 


Refund  AppUcations 

Beacon  Oil  Co./Purmax  Oil  Co.,  Inc..  Robert 
N.  Rudolph  Co..  7/2/87:  RF238-i9. 
RF238-80 

The  DOE  issued  a  Decision  and  Order 
concerning  two  AppUcations  for  Refund  filed 
by  resellers  of  Beacon  Oil  Company 
petroleum  products.  Since  both  of  the 
applicants  were  resellers  that  claimed 
refunds  of  $5,000  or  less,  they  were  presumed 
to  have  been  injured  by  Beacon's  alleged 
overcharges.  After  examining  the 
applications  and  supporting  documentation 
submitted  by  the  claimants,  the  DOE 
concluded  that  they  should  receive  refunds 
totaling  $19,331.  representing  $9,952  in 
principal  and  $9,379  in  accrued  interest. 

Dunlap  Towir.g  Co..  6/29/87:  RF271-224 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund  from 
the  Rail  and  Water  Transporters  Escrow  that 
was  received  after  the  December  8.  1986 
deadline  established  for  the  filing  of  such 
claims.  The  DOE  found  that  the  applicant, 
Dunlap  Towing  Company,  had  mailed  its 
application  on  the  deadline  date  and  had 
therefore  made  a  good  faith  effort  to  comply 
With  that  deadline.  Dunlap  Towing  Company 
estimated  that  it  had  purchased  4,125.751 
gallons  of  diesel  fuel  for  use  in  its  tug  boats 
between  August  19. 1973  and  January-  27, 
1981.  The  DOE  found  Dunlap's  method  of 
estimation  to  be  reasonable,  and  therefore 
approved  a  refund  for  the  firm  based  on  the 
entire  gallonage  claimed.  The  DOE  stated 
that  because  the  size  of  a  Rail  and  Water 
Transporter  applicant's  refund  will  depend 
upon  the  total  amount  of  gallons  ultimately 
approved,  the  actual  amount  of  Dunlap's 
refund  will  be  determined  at  a  later  date. 

Jamaica  Buses,  Inc..  Creen  Bus  Lines.  Inc., 
Varsity  Transit.  Inc..  Command  Bus  Co. 
Inc.,  7/1/87:  RF270-1191  RF270-1192. 
FR270-1193.  FR270-1204 
The  Department  of  Energy  issued  a 
Decision  approving  applications  submitted  by 
four  bus  companies  for  refunds  from  the 
Su!-face  Transporier  Escrow,  established  as  a 
result  of  the  Stnpper  Well  Agreement.  Each 
appicant  applied  for  a  refund  based  on  its 
purchases  of  motor  gasoline  and  diesel  fuel 
between  August  19.  19"3  and  January  27. 
1981.  Each  applicant  demonstrated  that  it 
was  a  Surface  Transporter  and  purchased  a 
certain  volume  above  the  250.000  gallon 
minimum  established  in  the  Order 
Establishing  Surface  Transporter  Escrow  and 
Prescribing  Provision  for  Administration  of 
the  Fund,  \  16.  Accordingly,  all  four 
applications  were  approved,  and  the 
respective  volumes  will  be  used  to  calculate 
each  applicant's  final  refund.  The  DOE  stated 
that  because  the  size  of  a  Surface 
Transporter  applicants  refund  will  depend 
upon  the  total  number  of  gallons  that  are 
ultimately  approved,  the  actual  amount  of  the 
apphcant's  refund  will  be  determined  at  a 
later  date.  The  total  number  of  gallons 
approved  in  this  Decision  is  43,764.163. 

.Marathon  Petroleum  Co. /Auburn  Dairy.  Inc., 
Butler  f-  Butler  Construction.  Inc., 
Chrysler  Motors.  7/1/87:  RF250-1833, 
RF250-1836,  RF250-2286 
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The  DOE  issued  a  Decision  and  Order 
concerning  three  Apphcations  for  Refund 
filed  by  end-users  of  products  covered  by  a 
consent  order  that  the  agency  entered  into 
with  Mdrathon  Petroleum  Company  Auburn 
Ddiry  Inc.  and  Butler  &  Butler  Construction. 
Inc.  were  indirect  purchasers  who  had 
purchased  .Marathon  products  from  a  firm 
which  has  received  a  Marathon  refund  under 
the  35  V,  presumption  of  injury  formula. 
However,  since  both  applicants  were 
qualified  indirect  purchasers  submitting  small 
claims,  the  DOE  presumed  that  they  were 
injured  by  the  full  volumetnc  amount.  As  an 
end-user  of  residual  fuel  oil.  Chrysler  was 
also  presumed  in)ured  m  the  full  volumetnc 
a.Tiount.  The  sum  of  the  refunds  approved  m 
this  Decision  is  S283,  representing  S257  in 
principal  and  S26  in  interest. 

Midwest  Transportation  Inc.,  et  al.,  8/30/87; 
Rf2T0-^tO3  et  al. 

The  DOE  issued  a  Decision  and  Order  in 
rannection  with  its  administration  of  the 
SlO.75  million  escrow  account  established  for 
surface  transporters  pursuant  to  the 
settlement  agreement  in  the  DOE  Stripper 
V\  ell  Exemption  litigauon.  The  DOE 
approved  the  purchase  volumes  of  refined 
petroleum  products  claimed  by  10  private  bus 
companies  and  will  use  those  volumes  as  the 
bases  for  the  refunds  that  will  ultimately  be 
issued  to  the  10  firms.  The  total  number  of 
gallons  approved  for  refunds  was  23.255.099. 
The  Decision  states  that  because  the  size  of  a 
s;:rface  transporter  applicant's  refund  will 
depend  upon  the  total  number  of  gallons  that 
are  ullimately  approved,  the  actual  amounts 
of  the  10  firms'  refunds  will  be  determined  at 
a  later  date. 

Die  Man  River  Towing,  Inc.  et  al..  6/30/87: 
RF271-89  et  al. 
The  Department  of  Energy  issued  a 
Decision  and  Order  approving  applications 
s.b.Tiitted  by  six  water  transporters  for 
refunds  from  the  Rail  and  Water 
Transporters  Escrow  established  as  a  result 
ot  the  Stripper  Well  Settlement  Agreement. 
E.:ch  of  the  six  companies  calculated  its 
g  :llonage  claims  from  purchase  records.  The 
DOE  will  determine  a  per  gallon  refund 
amount  and  establish  the  a.mount  of  each 
applicant's  refund  after  it  completes  its 
analysis  of  all  Rail  and  Water  Claims.  The 
total  number  of  gallons  approved  for  refund 
in  the  Decision  was  33.246.630. 

The  .■\.r'ow  Carrier  Co.  et  al,  6/29/87;  RF270- 

397  et  al. 

The  .Arrow  Ca.Tier  Company  and  20  other 
for-hire  and  private  motor  carriers  filed 
Applications  seeking  refunds  from  the 
Surface  Transporters  Escrow  established 
puDuant  to  the  Settlement  .Agreement  ini/n 
Re:  The  Department  of  Energy  Stripper  Well 
E.xemption  Litigation.  ,  M.D.I.  378.  The  DOE 
examined  each  claim,  ascertained  that  each 
of  the  applicants  is  an  eligible  surface 
transporter  and  that  its  claim  did  not  exceed 
the  gallons  of  petroleum  products  that  the 
applicant  consumed  in  vehicle  operations. 
The  total  volume  approved  in  this  Decision 
and  Order  is  76.783,753  gallons.  Because  the 
size  of  a  surface  transporter  applicant's 
refund  will  depend  upon  the  total  number  of 
a!l  surface  transporter  gallons  that  are 
eventually  approved,  the  actual  amount  of 
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the  refi    ds  of  these  21  firms  will  be 

calcuL.ed  at  a  later  date. 

Union  Cab  Co.  et  al.  7/2/87;  FR270-345  et  al 

The  DOE  issued  a  Decision  and  Order 
approving  13  Applications  for  Refund  from 
the  Surface  Transporters  Escrow  established 
as  a  result  of  the  Stripper  Well  Settlement 
Agreement.  The  applicants  were  taxicab 
companies  that  applied  for  refunds  based  on 
purchases  of  motor  gasoline  between  August 
13. 1973  and  January  27, 1981.  The  Decision 
and  Order  approved  each  applicant's 
volumes  and  the  total  number  of  gallons 
approved  for  refund  in  this  Decision  was 
32.916,685.  The  DOE  will  determine  a  per 
gallon  refund  amount  and  establish  the 
amount  of  each  applicant's  refund  after  it 
completes  its  analysis  of  all  Surface 
Transporters  claims. 

Dismissals  j 

The  following  submissions  were 

dismissed: 

Name  and  Case  No. 

I.  DOI  Hauling  Contractor,  Inc.;  RF270- 

2414 
Mt.  Airy  Refining  Co.  et  al.;  KRR-0029 
Standard  Oil  Co.  (IN)/NJ;  RQ251-304 

Copies  of  the  fall  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue.  SW.,  Washington,  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 
August  31,  118:". 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
[FR  Doc.  87-20510  Filed  9-4-87;  8:45  am] 

BILLING  CODE  S4S0-01-M 


Issuance  of  Proposed  Decision  and 
Order  During  the  Week  of  August  10 
Through  August  14,  1987 

During  the  week  of  August  10  through 
August  14, 1987,  the  proposed  decision 
and  order  summarized  below  was 
issued  by  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
v.'ith  regard  to  an  application  for 
exception. 

Under  the  procedural  regulations  that 
apply  to  exception  proceedings  (10  CFR 
Part  205,  Subpart  D],  any  person  who 
will  be  aggrieved  by  the  issuance  of  a 
proposed  decision  and  order  in  final 
form  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 
purposes  of  the  procedural  regulations, 
the  date  of  service  of  notice  is  deemed 
to  be  the  dale  of  publication  of  this 
Notice  or  the  date  an  aggrieved  person 


receives  actual  notice,  whichever  occurs 
first.  ] 

The  procedural  regulations  provide 
that  an  aggrieved  party  who  fails  to  file 
a  Notice  of  Objection  within  the  time 
period  specified  in  the  regulations  will 
be  deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  service  of 
the  proposed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  must  specify  each  issue  of  fact  or 
law  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  matter. 

Copies  of  the  full  text  of  this  proposed 
decision  and  order  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
Kfonday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays. 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
August  31, 1987. 

Clenn  E.  Wagoner  Oil  Co.,  Darlington,  Pa.; 
KEE~0143.  Reporting  Reg  'MTS. 
Glenn  E.  Wagoner  Oil  Company  (Wagoner) 
filed  an  Application  for  Exception  from  the 
provisions  of  the  reporting  requirements  of 
Form  E1A-782B.  The  exception  request,  if 
granted,  would  permit  Wagoner  to  stop  filing 
the  monthly  report.  On  August  14, 1987.  the 
Department  of  Energy  issued  a  Proposed 
Decision  and  Order  which  determined  that 
the  exception  request  be  denied. 

[FR  Doc.  87-20511  Filed  9-4-87;  8:45  am] 

BILLING  COOE  MSCMJI-M 


FEDERAL  MARITIME  COMMISSION 

Agreement(s)  Filed;  ITO  Corp.  of 
Baltimore 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 


Federal  Register  /  Vol.  52.  No.  173  /  Tuesday,  September  8.  1987  /  Notices 


338: 


Interested  persons  should  consult  this 

section  before  communicating  with  the 

Commission  regarding  a  pending 

agreement. 

Agreement  No.:  224-011092-001 

Title:  Maryland  Port  Administration 

Terminal  Lease  Agreement 
Parties:  Maryland  Port  Administration 

ITO  Corporation  of  Baltimore 
Synopsis:  The  proposed  agreement 
modifies  the  acreage  and  annual 
rental  rate  provisions  of  the  basic 
Lease  to  reflect  a  decrease  in  acreage 
and  rental  payment. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  September  2. 1987. 

Joseph  C.  Polking, 

Secretory'. 

[FR  Doc.  87-20581  Filed  &-4-87;  8:45  am] 

BILUNG  CODE  e73O-01-M 


Survey  of  Shippers 

The  Federal  Maritime  Commission 
recently  sent  surveys  to  shippers 
seeking  their  views  as  to  the  impact  of 
the  U.S.  Shipping  Act  of  1984.  The 
survey  is  being  conducted  as  part  of  a 
five-year  study  mandated  in  section  18 
of  the  1984  Act.  and  is  the  second  in  a 
series  to  be  distributed  on  an  annual 
basis  through  1989.  Substantital 
revisions  have  been  made  to  the  1987 
survey  based  upon  responses  to  the  1986 
questionnaire.  The  Commission  has 
been  directed  by  the  U.S.  Congress  to 
"collect  and  analyze  information 
concerning  the  impact  of  this  Act  upon 
the  international  shipping  industry,"  and 
to  present  its  findings  to  an  Advisory 
Commission  on  Conference  in  Ocean 
Shipping,  to  be  convened  five  and  one- 
half  years  after  enactment  of  the  Act. 

The  Commission  would  like  its  survey 
to  have  the  widest  possible  distribution. 
All  interested  shippers  who  have  not 
received  a  copy  of  the  survey  are  urged 
to  contact:  Ernest  L  Worden,  Bureau  of 
Economic  Analysis.  Federal  Maritime 
Commission,  1100  L  Street.  NW., 
Washington,  DC  20573.  Tel.  (202]  523- 
5870. 

Dated:  September  1. 1987. 
Joseph  C.  Polking. 

Secretary. 

[FR  Doc.  87-20556  Filed  9-4-87;  8:45  am] 

BtUJNG  CODE  6730-01 

FEDERAL  RESERVE  SYSTEM 

Change  in  Banl(  Control  Notice; 
Acquisition  of  Shares  of  Banlcs  or 
Bank  Holding  Companies;  Alton  E. 
Biakley 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j]  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41]  to  acquire  a  bank  or  bank 


holding  company.  The  factors  that  are 
considered  in  action  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  [12  U.S.C. 
1817[j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  office  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reser\'e  Bank  indicated  for  the  notice  or 
to  the  offices  of  the  Board  of  Governors. 
Comments  must  be  received  not  later 
than  September  23, 1987. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr..  Vice  President)  1455 
East  Sixth  Street.  Cleveland.  Ohio  44101: 

1.  Alton  E.  Biakley  and  Blaine  S. 
Correll,  both  of  Somerset,  Kentucky:  to 
acquire  up  to  74.7  percent  of  the  voting 
shares  of  First  &  Farmers  Bancshares, 
Inc.,  Somerset,  Kentucky  and  thereby 
indirectly  acquire  First  and  Farmers 
Bank  of  Somerset,  Somerset.  Kentucky. 

Board  of  Governors  of  the  Federal  Reser\'e 
System,  September  2,  1987. 
James  Mc.\fee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  87-20491  Filed  9-4-87;  8:45  am] 
BILUMQ  CODE  e210-01-M 


Application  To  Engage  de  Novo  in 
Permissible  Nonbanking  Activities; 
First  Florida  Banks,  Inc. 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
for  the  Board's  Regulatory  Y  (12  CFR 
225.23(a)(1))  of  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidian,'.  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 


conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffi.ce  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  application  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  September  28.  1987. 

A.  Federal  Reser\e  Bank  of  Atlanta 

(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street,  NW.,  Atlanta,  Georgia 
30303: 

1.  First  Florida  Banks.  Inc..  Tampa. 
Florida:  to  engage  de  novo  through  its 
subsidiary'.  FFP,  Co.,  Tampa.  Florida,  in 
marketing  and  selling  certain  bank 
related  computer  programs  previously 
developed  and  currently  utilized  by 
Applicant's  subsidiar\'  banks  pursuant 
to  §  225.25(b)(7)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal 
Reserve  System.  September  2,  1987. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  87-20492  Filed  9-4-67;  8:45  am] 

WLUNG  CODE  6210-01-*! 


Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies; 
Laddonia  State  Bancshares,  inc.,  et  al. 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reser\e  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
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and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  net  later  than 
September  28, 1987. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Loddonia  State  Bancshares,  Inc., 
Ldddonia,  Missouri;  to  become  a  bank 
holding  company  by  acquiring  at  least 
9". 9.  percent  of  the  voting  shares  of 
Ldddonia  State  Bank.  Laddonia, 
Niissouri. 

2.  T/\f  Financial  Corporation, 
Lexington,  Kentucky;  to  become  a  bank 
holding  company  by  acquiring  at  least 
94  percent  of  the  voting  shares  of  First 
Farmers  Bank  and  Tmst  Company, 
Owenton,  Kentucky. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street,  San 
Francisco,  California  94105: 

1.  Standard  Chartered  PLC.  London, 
England;  Standard  Chartered  Bank, 
London,  England:  Standard  Chartered 
Overseas  Holdings  Limited,  London, 
England,  Standard  Chartered  Holdings 
Inc.,  Los  Angeles,  California;  and  Union 
Bancorp.  Los  Angeles,  California;  to 
acquire  100  percent  of  the  voting  shares 
of  Western  Bank  Holding  Company. 
Bellevue,  Washington,  and  thereby 
indirectly  acquire  the  First  Western 
Bank,  Bellevue,  Washington. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  2,  1987. 
fames  McAfee, 

.Associate  Secretary  of  the  Board. 
[PR  Doc  87-20493  Filed  9-t-«7:  8.45  am) 

BIUJNG  COOC  6210-01-M 


Acquisition  of  Company  Engaged  In 
Permissible  Nonbanking  Activities; 
Marshall  &  llsley  Corp. 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C.  1843 
(c)(8))  and  5  225.21(a)  of  Regulation  Y 
(12  CFR  225.21(a))  to  acquire  or  control 
voting  securities  or  assets  of  a  company 
engaged  in  a  nonbanking  activity  that  is 
listed  in  §  225.25  of  Regulation  Y  as 
closely  related  to  banking  and 
permissible  for  bank  holding  companies. 
Unless  otherwise  noted,  such  activities 
will  be  conducted  throughout  the  United 
States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 


processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
e.xpress  their  views  in  writmg  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  pubUc,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  unsound  banking 
practices."  Any  request  for  a  hearing  on 
this  question  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  24, 
1967. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Assistant  Vice 
President)  230  South  LaSalle  Street, 
Chicago.  Illinois  60690: 

1.  Marshall  6-  lis  ley  Corporation, 
Milwaukee,  Wisconsin:  to  acquire  M&I 
Data  Services,  Inc.,  Milwaukee. 
Wisconsin,  and  thereby  engage  in  credit 
card  servicing  activities  of  M&I  Bank  of 
Madison,  Madison,  Wisconsin,  pursuant 
to  §  225.25(b)(l)(ii)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  2, 1987. 
lames  Mc.\fee, 

.Associate  Secretary  of  the  Board. 
[FR  Doc.  87-20494  Filed  9-4-87;  8:45  am] 

BILUNG  COOC  6310-01-M 

Proposed  Acquisition  of  Kalvar  Corp^ 
MCorp,  Dallas,  TX 

The  companies  hsted  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(2)  of  the  Board's  Regulation 
Y  (12  CFR  225.23(a)(2))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
lB43(c)(8))  ("BHC  Act")  and  §  225.21(a) 
of  Regulation  Y  (12  CFR  225.21(a))  to 
engage  in  data  processing  activities 
pursuant  to  §  225.25(b)(7)  of  the  Board's 
Regulation  Y  (12  CFR  225.25(b)(7)).  The 
proposed  activities  will  be  conducted 
nationwide. 

A.  Board  of  Governors  of  the  Federal 
Reserve  Systun,  William  W.  Wiles, 
Secretary,  Washington,  DC  20551: 

1.  MCorp,  Dallas,  Texas,  and  MCorp 
Financial,  Inc.,  Wilmington,  Delaware 
("Applicants"),  through  their  subsidiary, 


MTech  Corp,  to  acquire  100  percent  of 
Kalvar  Corporation,  Minneapolis, 
Minnesota,  and  engage  in  data 
processing  and  computer  output  to 
microfilm  ("COM")  services,  including 
offering  enhanced  COM  services  to 
MTech's  current  data  processing 
customers,  providing  optical  storage 
capability  on  optical  digital  disks, 
providing  computer  assisted  retrieval  for 
data  stored  on  m.icrofilm  and  microfiche, 
and  providing  in-house  COM  capability 
to  data  processing/COM  customers. 
Applications  also  propose  to  sell  solely 
to  such  customers,  certain  equipment 
and  supplies,  which  would  include 
reading  machines,  scanners  and  paper 
necessary  to  utilize  the  processed 
microfiche  or  microfilm,  and,  which,  at 
all  times,  would  constitute  less  than  30 
percent  of  any  packaged  offering. 
Incidental  to  the  above  activities. 
Applicants  propose  to  provide 
micropublishing  (that  is,  a  process 
involving  the  conversion  of  large 
volumes  of  banking,  financial  and 
economic  data  from  paper  onto 
microfilm  or  microfiche)  and  laser 
printing  services.  MTech  does  not  intend 
to  offer  COM  services  as  a  "separate 
line  of  endeavor,"  but  rather  to  offer 
such  services  "only  as  an  output  option 
for  data  otherwise  being  permissibly 
processed  by  the  holding  company 
system"  as  provided  in  the  Board's 
interpretation  regarding  data  processing 
activities  found  at  $  225.13(e)(4)  of  the 
Board's  Regulation  Y  (12  CFR 
225.123(e)(4)). 

Applicants  maintain  that  the  foregoing 
activities  are  permissible  under  section 
4(c)(8)  of  the  BHC  Act  and  §  225.25(b)(7) 
of  the  Board's  Regulation  Y  (12  CFR 
225.25(b)(7))  as  that  section  has  been 
interpreted  by  §  225.123(e)(4)  of  the 
Board's  Regulation  Y.  In  addition. 
Applicants  maintain  that  COM  services 
have  evolved  to  the  point  that  such 
services  standing  alone  should  be 
deemed  to  constitute  data  processing 
services  under  §  225.25(b)(7)  of  the 
Board's  Regulation  Y. 

Alternatively,  this  application  raises 
the  issue  whether  the  combined  offering 
of  data  processing  and  COM  services,  as 
proposed  by  Applicants,  would 
constitute  a  new  activity  that  would 
require  the  Board  to  determine  whether, 
pursuant  to  section  4(c)(8)  of  the  BHC 
Act,  the  proposed  activity  is  closely 
related  to  banking  or  managing  or 
controlling  banks  as  to  be  a  proper 
incident  thereto. 

Interested  persons  may  express  their 
views  on  whether  the  proposed 
activities  are  activities  which  the  Board 
after  due  notice  and  opportunity  for 
hearing  has  determined  (by  order  or 
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regulation)  to  be  so  closely  related  to 
banking  or  managing  or  controlling 
banks  as  to  be  a  proper  incident  thereto; 
or  whether  the  Board  is  required  to 
make  a  determination  that  the  proposed 
activities  are  so  closely  related  to 
banking  or  managing  or  controlling 
banks  as  to  be  a  proper  incident  thereto. 
Interested  persons  also  may  express 
their  views  on  whether  consummation  of 
the  acquisition  as  a  whole  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interests, 
or  unsound  banking  practices."  Any 
request  for  a  hearing  on  these  questions 
must  be  accompanied  by  a  statement  of 
the  reasons  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically,  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  Dallas. 

Any  views  or  requests  for  a  hearing 
should  be  submitted  in  writing  and 
received  by  the  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington.  DC  20551.  not  later 
than  September  30, 1987. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  31, 1987. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  87-20490  Filed  9-4-87;  8:45  am) 
BILLING  CODE  (210-01-11 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

Availability  of  Funds  for  Rscal  Year 
1987;  Cooperative  Agreement  With 
Emory  University 

Introduction 

The  Centers  for  Disease  Control 
announces  the  availability  of  funds  in 
Fiscal  Year  1987  to  continue  a 
cooperative  agreement  with  the 
International  Health  Track  of  Emory 
University's  MPH  Program  to  support 
research  in  training  methods  in 
international  health.  This  is  not  a  formal 
request  for  application.  Assistance  will 


be  provided  only  to  Emory  University 
for  support  of  this  support  of  this 
project.  No  other  applications  are 

solicited  or  will  be  accepted. 

Authority 

This  cooperative  agreement  is 
authorized  under  secuon  301(a)  of  the 
Public  Health  Service  Act  (42  U.S.C. 
241(a))  as  amended.  The  Catalog  of 
Federal  Domestic  Assistance  Number  is 
13.283. 

Background  and  Purpose 

The  Centers  for  Disease  Control 
(CDC)  awarded  a  cooperative 
agreement  to  the  International  Health 
Track  (IHT)  of  Emor>'  University's  MPH 
Program  on  September  29, 1985  to  assist 
Elmory  in  identifying  and  testing 
improved  methods  of  preparing  public 
health  professionals  for  positions  of 
major  responsibility  in  developing 
countries.  Methodologic  research 
conducted  included  testing  and 
evaluating  the  efficacy  of  various  mixes 
of  academic  coursework  at  Emory 
University  and  specialized  bench 
training  at  CDC  in  combination  with 
structured  periodic  CDC  seminars  on 
international  health,  epidemiology, 
immunization  and  nutrition.  Another 
purpose  was  to  support  the  newly 
established  International  Health  Track 
to  institutionalize  research  findings  and 
to  became  fully  self-sustaining. 

While  substantial  progress  has  been 
made  toward  achieving  the  project's 
goals,  continued  assistance  is  needed  to 
fully  implement  and  evaluate  the 
efficacy  of  methodologic  research  and 
capacity-building  activities  initiated 
under  this  agreement. 

Reasons  for  Proposing  Emory  University 
as  Recipient  of  This  Cooperative 
Agreement 

The  Centers  for  Disease  Control 
provided  assistance  to  the  nascent 
International  Health  Track  of  Emory 
University's  MPH  Program  starting  in 
1985  to  conduct  methodologic  research 
and  capacity-building  activities  aimed  at 
improving  public  health  skills  and 
practices  in  developing  countries.  It  is  in 
the  public  interest  to  continue  to  support 
this  unique  research  effort  which  can 
not  be  duplicated  at  other  academic 
institutions  because  of  the  need  for  daily 
on-site  interchange  between  the 
participating  parties  in  order  to 
determine  the  best  mix  of  (1)  academic 
coursework  and  research  projects  in 
international  health,  (2)  specialized 
bench  training  at  CDC,  and  (3) 
structured  periodic  CDC  training 
seminars  on  epidemiology,  international 


health,  nutrition  and  immunization. 
These  mutually  dependent  and 
reinforcing  cooperative  activities  also 
require  frequent  lectures  by  CDC 
adjunct  faculty  and  sharing  of  facilities, 
data  bases  and  computer  resources.  In 
addition,  the  International  Health  Track 
is  sufficiently  new  and  flexible  to  enable 
the  parties  to  this  agreement  to  develop 
and  test  the  efficacy  of  individualized 
short  term,  non-degree  academic 
courses  and  research  projects  specially 
designed  for  public  health  professionals 
from  developing  countries  whose 
schedules  and  short  stay  at  CDC  do  not 
coincide  with  traditional  academic 
semesters. 

Availability  of  Funds 

Approximately  $140,000  will  be 
available  in  Fiscal  Year  1987  to  continue 
this  cooperative  agreem.ent.  It  is 
expected  that  the  cooperative  agreement 
will  begin  on  or  about  September  30, 
1987,  and  will  be  funded  in  12  months 
budget  periods  within  a  3-year  project 
period.  The  estimated  cost  of  the  project 
will  be  590,000  in  FY  1988  and 
approximately  S45.000  in  Ft'  1989. 
Continuation  awards  will  be  made  on 
the  basis  of  satisfactory  progress  in 
meeting  project  objectives  and  on  the 
availability  of  funds.  The  funding 
outlined  above  may  vary  and  is  subject 
to  change. 

Other  Submiissions  and  Review 
Requirements 

The  application  will  not  be  subject  to 
review  as  governed  by  Executive  Order 
12372.  Intergovernmental  Review  of 
Federal  Programs. 

Information 

Information  may  be  obtained  from  Mr, 
Henry  Cassell,  Super\'isory  Grants 
Specialist,  Grants  Management  Office, 
Procurement  and  Grants  Office.  Centers 
for  Disease  Control,  275  East  Paces 
Ferry  Road.  NE.,  Atlanta,  Georgia  30305, 
telephone  (404)  265-6575.  Technical 
assistance  may  be  obtained  from  Mr. 
Billy  G.  Griggs.  Director.  International 
Health  Program  Office.  Centers  for 
Disease  Control.  Atlanta,  Georgia  30333, 
telephone  (404)  32&-3111. 

DbSed:  September  1.  1987. 

Robert  L  Foster, 

Acting  Director.  Office  of  Program  Support, 
Centers  for  Disease  Control. 

[FR  Doc.  87-20501  Filed  9-t-87;  8:45  am] 
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Office  of  Human  Development 
Services 

I  Program  Announcement  No.  13600-8721 

Head  Start  Programs;  Availability  of 
Grants 

AGENCY:  Administration  for  Children. 
Youth  and  Families.  Office  of  Human 
Development  Services,  Department  of 
Health  and  Human  Services, 

ACTION:  Extension  of  due  date  for 

receipt  of  applications  for  Head  Start 
innovative  grant  funds, 

SUMMARY:  This  notice  extends  the 
closing  date  for  receipt  of  applications 
submitted  in  response  to  the 
Administration  f.ir  Children,  Youth  and 
Families/Head  Start  Bureau  proiiram 
announcement  published  in  the  Federal 
Register  on  .Monday,  August  3, 1987  {32 
FR  28806).  It  also  extends  the  time 
period  for  State  review  of  such 
applications  under  Executive  Order 
12372. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marv  S.  Lewis,  Education  Specialist, 

(202i  75,5-7710. 

SUPPLEMENTARY  INFORMATION: 

On  .Monday,  August  3. 1987,  the  Mead 
Start  Bureau  pubii.shed  an 
announcement  in  the  Federal  Register 
{52  FR  28806).  That  announcement 
solicited  applications  from  current  Head 
Start  grantees  and  delegate  agencies 
that  wish  to  compete  for  82.000,000  in 
grant  funds  available  in  fiscal  year  1988 
to  develop  and  implement  innovative 
program  options  or  innovative  adjuncts 
to  existing  programs. 

in  order  to  allow  prospective 
applicants  more  time  to  prepare  and 
submit  their  applications,  we  are 
extending  the  due  date  for  receipt  of 
applications  from  September  17,  1987  to 
.November  2.  1987. 

This  action  also  extends  the  due  date 
for  comments  on  applications  from  Slate 
Single  Points  of  Contact  under  Executive 
Order  12372  from  November  16, 1987  to 
December  30,  1987. 
jCiitdlog  of  Federal  Domestic  Assistance 
Program  Numljer  1.3.6no,  Projecl  Head  Start) 

Dated;  August  12, 1987, 

Joseph  Mollola, 

Acliii^  Cuiiinussioner,  AJministmrion  'or 
Children.  Youth  and  Families. 

Approved:  August  28.  1987, 
Carolyn  Ooppelt  Gray, 

.\Liin;.;  Doputx  Assistant  Secretory  for  Human 

Development  Services. 

ire  Dor  87-20520  Filed  9-1-87;  8:45  am| 

BILLING  CODE  1130-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Availability  of  Planning  Report/Draft 
Environmental  Statement,  San  Jacinto 
Project,  Texas 

summary:  Pursuant  to  section  102(2)(C) 
of  the  .\ational  Environmental  Policy 
Act  of  1969.  as  amended,  the 
Department  of  the  Interior  has  prepared 
a  planning  report/draff  environmental 
statement  (PR/DES)  to  evaluate 
alternative  water  supply  sources  within 
the  San  Jacinto  River  basin  that  can  help 
meet  waterneeds. 

Copies  of  the  PR/DES  are  available 
for  inspection  at  the  following  locations: 
University  of  Houston  Library,  4800 

Calhoun,  Houston.  TX  77004 
Rice  University  Library,  P.O.  Box  1892, 

}louston,TX  77251 
Montgomery  County  Library,  P.O.  Box 

579.  Conroe.  TX  77305 
Huntsville  Public  Library.  1212  Avenue 

M.  Huntsville,  TX  77340 
Houston  Public  Library,  Attn:  Ms.  Ruby 

Weaver,  500  McKinney,  Houston,  TX 

77002 
Harris  County  Public  Library,  49  San 

Jacinto,  Suite  200,  Houston.  TX  77002 
Austin  Memorial  Library.  220  S. 

Bonham.  Cleveland,  TX  77327 
Prairie  View  A&M  University  Library. 

Prairie  View,  TX  77446 
Octavia  Fields  Library.  Ill  West 

Higgins,  Humble.  TX  77338 
Harris  County  Library.  701  James  Street. 

Tomball.TX  77375 
Texas  Southern  University  Library.  3100 

Cleburne.  Houston.  TX  77004 
Texas  A&M  University.  Sterling  Evans 

Library.  College  Station.  TX  77343 
University  of  Texas.  General  Libraries. 

P.O.  Box  P.  Austin.  TX  78713 
Sam  Houston  State  University,  Newton 

Greshan  Library,  Huntsville,  TX  77341 
Magnolia  Branch  Library,  31350 

Industrial  Lane,  Magnolia,  TX  77355 

Single  copies  of  the  PR/DES  or 
summary  may  be  obtained  on  request 
from  the  following: 
Office  of  Environmental  Affairs.  Bureau 

of  Reclaraalion,  Room  7425.  U.S, 

Department  of  the  Interior.  C  Street 

Between  18th  &  19th  Streets,  NW.. 

Washington.  DC  20240,  Telephone 

(202)  343-4991 
Office  of  the  Regional  Director,  Bureau 

of  Reclamation,  U.S.  Department  of 

the  Interior.  714  South  Tyler.  Suite  201. 

Amarillo.  TX  79101.  Telephone  (806) 

378-5468 
Texas  Representative,  Bureau  of 

Reclamation,  U.S.  Department  of  the 

Interior.  300  East  8th  Street.  P.O.  Box 

1946,  Austin,  TX  78767,  Telephone 
(512)  482-5641 


supplementary  information:  The 

primary  purpose  of  the  study  was  to 
evaluate  alternative  surface  water 
supply  sources  within  the  San  Jacinto 
River  basin  that  can  help  meet  water 
needs  of  the  area.  Various  alternatives 
were  evaluated.  The  recommended  plan 
is  a  proposed  multipurpose  reservoir. 
Lower  Lake  Creek,  on  the  west  fork  of 
the  San  Jacinto  River,  in  Montgomery 
County.  Projecl  purposes  include  flood 
control,  recreation,  and  municipal  and 
industrial  water  supply.  The  project 
would  provide  62.200  acre-feet  of  water 
annually.  The  PR/DES  presents  an 
evaluation  of  alternatives  and  the 
recommended  plan,  along  with  the 
probable  environmental  impacts  and 
mitigation  measures, 

D,'ite:  Suplemborl,  1987. 
C.  Dale  Duvall, 

Commissioner  of  lieclamation. 
(FR  Doc.  87-20430  tailed  9-4-87;  8:45  am| 
BILLING  CODE  4310-09-M 


INTERNATIONAL  TRADE 
COMMISSION 

Agency  Form  Submitted  for  OMB 
Review 

agency:  In  accordance  with  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (44  use.  Chapter  35).  the 
Commission  has  submitted  a  proposal 
for  the  collection  of  information  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review. 

Fhjrpose  of  information  collection:  The 
proposed  information  collection  is  a 
"generic  clearance"  under  which  the 
Commission  can  issue  questionnaires 
for  the  following  types  of  investigations: 
countervailing  duty,  antidumping, 
escape  clause,  escape  clause  review, 
market  disruption  and  "interference 
with  programs  of  the  USDA." 

Summary  of  proposal: 

(1)  Number  of  forms  submitted:  three. 

(2)  Title  of  forms;  Sample  Producer's. 
Sample  Importer's  and  Sample 
Purchaser's  questionnaires  (i.e.,  the 
"samples  '  are  an  aggregate  of  the 
information  that  is  likely  to  be  collected 
in  a  series  of  questionnaires  issued 
under  the  generic  clearance). 

(3)  Type  of  request:  Extension. 

(4)  Frequency  of  use:  On  occasion. 

(5)  Description  of  respondents: 
Businesses  or  farms  that  produce,  import 
and/or  purchase  products  under 
investigation. 

(6)  Estimated  ennual  number  of 
respondents:  4,000. 

(7)  Estimated  total  annual  number  of 
hours  to  complete  the  forms:  100.000. 
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(8)  Information  obtained  from  the 
forms  that  qualifies  as  confidential 
business  information  will  be  so  treated 
by  the  Commission  and  not  disclosed  in 
a  manner  that  would  reveal  the 
individual  operations  of  a  firm. 

Additional  information  or  comment:  A 
presumptive  notice  of  the  Commission 
having  submittted  its  proposal  to  0MB 
appeared  in  the  Federal  Register  of 
August  3, 1987.  All  other  information  in 
that  notice,  with  the  exception  of  the 
comment  cutoff  date  which  is  extended 
by  this  notice,  remains  in  effect.  Copies 
of  the  proposed  forms  and  supporting 
documents  may  be  obtained  from  Lynn 
Featherstone  (tel.  no.  202-523-0301). 
Comments  about  the  proposal  should  be 
directed  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503  [Attention:  Ms.  Francine 
Picoult).  Any  comments  should  be 
specific,  indicating  which  part  of  the 
questionnaires  or  study  plan  are 
objectionable,  describing  the  problem  in 
detail,  and  including  specific  revisions 
or  language  changes. 

Submission  of  comments:  Comments 
should  be  sumbitted  to  0MB  within  two 
weeks  of  the  date  this  notice  appears  in 
the  Federal  Register.  If  you  are  unable  to 
submit  them  promptly  you  should  advise 
0MB  within  the  two  week  period  of 
your  intent  to  comment  on  the  proposal 
and  then  submit  your  comments  so  as  to 
be  received  by  0MB  by  October  9, 1987. 
Ms.  Picoult's  telephone  number  is  202- 
395-7340.  Copies  of  any  comments 
should  be  provided  to  Charles  Ervin 
(United  States  International  Trade 
Commission.  701  E  Street.  NW., 
Washington,  DC  20436). 

Hearing  impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  our  TDD 
terminal  on  (202)  724-0002. 

By  order  of  the  Commission, 

Issued:  September  2.  1987. 
Kenneth  R.  Mason, 
Secretary. 

[FR  Doc.  87-20538  Filed  9-4-87;  8:45  am] 
BILLING  COD£  7020-02-*! 


DEPARTMENT  OF  JUSTICE 

Pollution  Control;  Lodging  of  Consent 
Decree  Pursuant  to  Toxic  Substances 
Control  Act;  Interior  Steel  Equipment 
Co.,  Inc. 

In  accordance  with  Department 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  Consent  Decree  in 
United  States  \.  Interior  Steel 
Equipment  Company.  Inc.,  Civil  Action 
No.  C  87-460,  was  lodged  with  the 


United  States  District  Court  for  the 
Northern  District  of  Ohio.  The  complaint 
filed  by  the  United  States  alleged  that 
Interior  Steel  Equipment  Company  has 
violated  section  113  of  the  Clean  Air 
Act,  42  U.S.C.  7413,  by  failing  to  comply 
with  applicable  provisions  of  the  Ohio 
State  Implementation  Plan  ("SIP") 
pertaining  to  the  control  of  emissions  of 
volatile  organic  compounds. 

The  proposed  Decree  establishes 
deadlines  for  achieving  compliance  with 
Ohio  Administrative  Code  Rule  3745- 
21-09(U)  [part  of  the  Ohio  ozone  SIP)  by 
reducing  the  volatile  organic  compound 
["VOC")  content  of  paints  used  by 
defendant.  The  proposed  Decree  also 
establishes  deadlines  for  installation  of 
VOC  emissions  capture  and  control 
equipment  in  the  event  that  defendant 
does  not  meet  deadlines  for  reducing  the 
VOC  content  of  its  paints.  In  addition, 
the  proposed  Consent  Decree  requires 
defendant  to  pay  a  civil  penalty  of 
S15.000. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Suite  500,  1404  East 
Ninth  Street.  Cleveland,  Ohio  44114  and 
at  the  Office  of  Regional  Counsel, 
United  States  Environmental  Protection 
Agency,  Region  V,  230  South  Street, 
Chicago,  Illinois  60604.  Copies  of  the 
Consent  Decree  may  be  examined  at  the 
Environmental  Enforcement  Section, 
Lands  and  Natural  Resources  Division 
of  the  Department  of  Justice,  Room  1515, 
Ninth  Street  and  Pennsylvania  Avenue, 
NW.,  Washington.  DC  20530.  A  copy  of 
the  proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy  please  enclose  a  check  in  the 
amount  of  $1.70  [ten  cents  per  page 
reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 
Roger  ].  Marzullia, 

A  cling  .Assistant  A  Homey  General.  Land  and 
f^atural  Resources  Division. 
[FR  Doc.  87-20498  Filed  9-4-87;  8:45  am] 

BILLING  CODE  4410-01-M 


Pollution  Control;  Lodging  of  Consent 
Decree  Pursuant  to  the  Clean  Water 
Act;  City  of  Lowell,  Ml,  and  ttie 
State  of  Michigan 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  August  18, 1987  a  proposed 
Consent  Decree  in  United  States  v.  City 
of  Lowell.  Michigan  and  the  State  of 
Michigan.  Civil  Action  No.  GB6-177- 
CAl,  was  lodged  with  the  United  States 
District  Court  for  the  Western  District  of 
Michigan.  The  proposed  Consent  Decree 


concerns  the  discharge  of  pollutants 
from  the  City's  wastewater  treatment 
plant.  The  proposed  Consent  Decree 
requires  the  City:  To  comply  with  the 
Clean  Water  Act  and  its  implementing 
regulations;  to  eliminate  effluent 
discharges  that  violate  the  City's 
National  Pollutant  Discharge 
Elimination  System  Permit;  to  operate 
and  maintain  the  plant  in  a  manner  that 
ensures  the  best  interim  effluent  quality 
possible  pending  completion  of 
additions  and  im.provements  to  the 
plant;  to  implement  an  approved 
industrial  pretreatment  program:  and  to 
pay  a  S25,0O0  civil  penalty. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division. 
Department  of  Justice,  Washington.  DC 
20530.  and  should  refer  to  United  States 
v.  City  of  Lowell.  D.J.  Ref  90-5-1-1- 
2565. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  399  Federal  Building. 
Grand  Rapids,  Michigan  49503.  and  at 
the  Region  5  Office  of  the  United  Slates 
Environmental  Protection  Agency.  230 
South  Dearborn  Street,  Chicago,  Illinois 
60604.  Copies  of  the  Consent  Decree 
may  be  examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice.  Room  1517,  Ninth  Street  and 
Pennsylvania  Avenue.  NW., 
Washington,  DC  20530.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $1.90  (10  cents  per  page 
reproduction  costs)  payable  to  the 
Treasurer  of  the  United  States. 

August  6.  1987. 

Roger  I.  Marzulla, 

Acting  Assistant  Attorney  General,  Land  and 

Natural  Resources  Division. 

[FR  Doc  8:'-20499  Filed  9-4-87;  8:45  am] 

BILUNG  CODE  441(M)1-M 


Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Application;  Johnson 
Matthey,  Inc. 

Pursuant  to  {  1301.43(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  June  3, 1987. 
Johnson  Matthey.  Inc.,  Custom 
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Pharmaceuticals  Department.  2002  Nolte 
Urive,  West  Deptford,  New  Jersey  08066. 
made  application  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  Schedule  II  controlled  substance 
Alfentanil  (9737). 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substance 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator. 
Drug  Enforcement  Administration. 
United  States  Department  of  justice. 
1405  I  Street.  NW.,  Washington.  DC 
20.i3~,  Attention:  DEA  Federal  Register 
Representative  (Room  1112).  and  must 
be  filed  no  later  than  October  8,  1987. 

D;iled:  September  1. 1987. 
Gene  R.  Haislip, 

Urpjt\  Asfiistant  Adniinistriitor.  OH'icf  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

|FR  Dor.  87-20.543  Filed  9-4-87:  8:45  am| 

BILLING  CODE  4410-09-M 


Immigration  and  Naturalization 
Service 

I  INS  Number:  1031-871 

Verification  of  Immigration  Status  of 
Aliens  Applying  for  Benefits  Under 
Certain  Programs 

agency:  Immigration  and  Naturalization 

S.  rv  ui'  (INS).  Justice. 

ACTION:  Public  notice  of  INS  procedures 
for  \  erifying  an  alien's  immigration 
status  for  various  federal  benefit 
programs,  funds  and  services. 

SUMMARY:  This  notice  describes  the 
Svsienidtic  Alien  Verification  for 
Entitlements  (SAVE)  Program  as  it 
folates  to  section  121  of  the  Immigration 
Reform  and  Control  Act  of  1986  (IRCA) 
which  requires  immigration  status 
verification  of  alien  applicants  under 
certain  federally  subsidized  entitlement 
programs.  SAVE  will  provide  a  data 
base  specifically  designed  to  capture 
information  contained  in  INS  records 
which  when  used  by  the  entitlement 
issuing  authority  will  allow  it  to  verify 
the  alien's  immigration  status.  This 
verification  will  assist  the  federal  or 
state  issuing  authority  in  determining 
the  eligibility  of  the  alien  applicant  to 
receive  federally  subsidized  benefits. 
Each  overseeing  agency  affected  by  this 


provision  will  publish  separate 
regulations^  as  necessary,  describing  the 
use  of  this  system.  Those  agencies  and 
the  designated  programs  include:  The 
Department  of  Agriculture — Food  Stamp 
Programs;  the  Department  of  Housing 
and  Urban  Development— Housing 
Assistance  Programs;  the  Department  of 
Labor — Unemployment  Compensation; 
the  DepartBient  of  Education — Title  IV 
EducationaO  Assistance:  and  the 
Department  of  Health  and  Human 
Services — Aid  to  Families  with 
Dependent  Children  Program,  Medicaid 
Program,  and  certain  Territorial 
Assistance  Programs.  (Food  Stamps  are 
not  an  entitlement  program.  However, 
for  purposes  of  this  notice  the  term 
"entitlement  program  '  will  include  food 
stamps.). 

DATE:  Written  comments  must  be 
received  by  October  15, 1987. 
ADDRESS:  Please  submit  written 
comments,  in  triplicate,  to:  Policy 
Directives  and  Instructions,  Immigration 
and  Naturalization  Service,  425  "1" 
Street,  NW,  Room  2011,  Washington.  DC 
20536. 

FOR  FURTHER  INFORMATION  CONTACT: 
Neville  VV.  Cramer,  Director.  SAVE 
Program,  Immigration  and 
Naturalization  Service,  425  "1"  Street, 
NW,  Room  7240.  Washington,  DC  20536. 
SUPPLEMENTARY  INFORMATION:  On 
.November  6.  1986.  the  President  signed 
into  law  the  Immigration  Reform  and 
Control  Act,  Pub.  L.  9^603  ("IRCA"). 
This  legislation,  the  most  comprehensive 
reform  of  our  immigration  laws  since  the 
enactment  in  1952  of  the  Immigration 
and  Nationality  Act,  66  Stat.  166.  reflects 
a  resolve  to  control  illegal  immigration. 
One  of  the  themes  in  this  legislation  is  to 
reduce  incentives  for  aliens  to  come  and 
remain  in  tjie  United  States  illegally. 
Aside  from  the  deterrence  created  by 
employer  sanctions,  illegal  aliens  must 
also  be  prevented  from  obtaining  public 
assistance  while  in  the  United  States. 
Section  121  of  IRCA,  "Verification  of 
Immigration  Status  of  Aliens  Applying 
for  Benefits  Under  Certain  Programs," 
provides  for  the  establishment  and 
implementation  of  a  system  to  verify  the 
status  of  aliens  applying  for  federally 
funded  entitlements. 

The  Systematic  Alien  Verification  for 
Entitlements  (SAVE)  Program  is  an 
intergovernmental  information-sharing 
initiative  designed  to  prevent  unentitled 
aliens  from  receiving  federally 
subsidized  entitlement  benefits.  The  INS 
has  been  operating  long-term  SAVE 
pilots  throughout  the  United  States  and 
its  territories  for  several  years.  INS 
estimates  that  nearly  S3  billion  in 
benefits  are  granted  to  aliens  who  are 
either  in  the  United  States  illegallv  or, 


by  reason  of  their  status,  are  unentitled 
to  the  benefits. 

The  Administration  strongly  supports 
efforts  to  curb  waste,  fraud,  ami  abuse 
within  federal  funded  entitlement 
programs.  Section  121  of  IRCA 
mandates  that  the  INS  develop  a  cost- 
effective  alien  status  verification  system 
for  use  by  entitlement  agencies. 
Agencies  that  already  have  effective 
systems  will  be  allowed  to  request  and/ 
or  receive  a  waiver  from  this  provision 
of  IRCA  in  accordance  with  paragraph 
(c)(4)  "Use  of  Verification  System  .Not 
Required  for  a  Program  in  Certain 
Cases"  of  section  20  "Payment  for 
Implementation  of  Immigration  Status 
Verification  System."  SAVE  allows 
federal  and  state  eligibility  workers  to 
verify  both  alien  documentation  and 
status  within  seconds  of  accessing  the 
data  base,  and  should  prove  to  be  a 
strong  deterrent  to  those  aliens 
attempting  to  gain  benefits  illegally. 

Verification  Procedures 

(1)  Citizenship  or  Alienage  Declaration 

All  applicants  for  benefits  under  the 
designated  programs  in  section  121  of 
IRCA  will  be  required  to  declare  under 
penalty  of  perjury  whether  they  are 
citizens  or  natiorials  of  the  United 
States,  or  aliens), 

(2)  Documentary  Requirements  of 
Aliens  i 

All  aliens  in  the  United  States  must 
present  original  alien  registration 
documentation  (alien  registration 
number  is  equivalent  to  "A"  file 
number)  or  other  source  of 
documentation  that  the  issuing  agency 
determines  is  reasonable  evidence  of 
the  alien's  immigration  status.  The 
documentation  should  contain  an  alien 
registration  number  or  admission 
number.  All  applicants  must  present 
acceptable  documentation  or  furnish  a 
receipt  from  the  I.NS  indicating  that  an 
application  for  replacement 
documentation  has  been  made. 

(3)  Maintaining  Photocopies 

I.NS  suggests  that  the  overseeing 
Federal  agencies  require  that  all  original 
documentation  presented  by  alien 
applicants  be  photocopied  (front  and 
back)  and  maintained  with  the  alien's 
application  for  benefits  or  other  suitable 
location  that  allows  for  immediate 
retrieval.  If  an  office  does  not  have 
access  to  photocopy  equipment,  the 
alien  applicant  should  be  required  to 
present  both  the  original  and  a  copy 
(front  and  back)  of  all  immigration 
documentation. 
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(4)  Immigration  Documentation 
(Examples) 

Immigration  documentation  includes, 
but  is  not  limited  to,  the  following: 

(a)  Form  1-151.  Alien  Registration 
Receipt  card  with  photograph  (for 
permanent  resident  aliens).  This  card 
was  in  use  prior  to  1979; 

(b)  F'orm  1-551.  Resident  Alien  card 
(for  permanent  resident  aliens); 

(c)  Form  AR-3a.  Alien  Registration 
Receipt  card  (Issued  during  1941-1949 
for  permanent  resident  aliens); 

(d)  Form  1-94,  Arrival-Departure 
Record — (Annotated  either  "Section 
207"  or  "Refugee."  or  "Section  208"  or 
"Asylum"); 

(e)  Form  1-94.  Arri\al-Departure 
Record — Parole  Edition  (Annotated 
"Section  212(d)(5),"  or  "Conditional 
Entry"  or  "Section  203(a)(7)"); 

(f)  Form  1-94.  Arrival-Departure 
Record  (Annotated  "Section  243(h)"); 

(g)  Form  1-94.  Arrival-Departure 
Record  (Annotated  Cuban-Haitian 
Entrant); 

(h)  Form  1-688.  Temporary  Resident 
card.  Department  of  Justice.  Immigration 
and  Naturalization  Service  (Card  issued 
pursuant  to  IRCA.  Document  expires); 

(i)  Form  I-688A.  Employment 
Authorization  card.  Department  of 
Justice.  Immigration  and  Naturalization 
Service  (Card  issued  pursuant  to  IRCA. 
Document  expires); 

(j)  A  receipt  from  INS  indicating  that 
an  application  for  replacement 
documentation  has  been  made. 

All  immigration  documentation 
presented  that  does  not  contain  a 
photograph  should  be  accompanied  by 
another  identity  document  bearing  a 
photograph  of  the  applicant. 

(5)  Access  to  the  Alien  Status 
Verification  Index  (ASVI) 

The  alien  registration  number  located 
on  the  document  shall  be  used  to  access 
ASVI.  Alien  registration  numbers  are 
either  seven  or  eight  numerical  digits 
preceded  by  the  letter /I. 

(6)  ASVI  Data  Elements 

ASVI  verifies  some  or  all  of  the 
following  biographical  data  pertaining  to 
the  alien  applicant.  Each  agency  should 
identify,  under  separate  regulation,  the 
critical  data  elements  that  constitute  a 
valid  ASVI  verification. 

(a)  "Last  name". 

(b)  "First  name". 

(c)  "Date  of  birth". 

(d)  "Country  of  birth"  (not 
nationality). 

(e)  "Social  Security  Number"  (if 
known). 

(f)  "Date  of  entry"  (for  last  status 
entered  into  system). 


(g)  One  of  the  following  status 
displays; 

(i)  "Lawful  Permanent  Resident- 
Employment  Authorized". 

(li)  "Cuban/Haitian  Entrant- 
Temporary  Employment  Authorized". 

(iii)  "Section  245(A)  of  IRCA 
Temporary  Resident-Temporary 
Employment  Authorized". 

(iv)  "Section  210  of  IRCA  Temporary 
Resident-Temporary  Employment 
Authorized". 

(v)  "No  Record  of  This  A-Number — 
Institute  Secondary  Verification". 

The  biographical  data  and  status 
information  located  in  the  ASVI  must 
correspond  to  the  data  located  on  the 
original  documentation  presented  by  the 
alien  applicant. 

Copies  of  documented  proof  of 
immigration  status  that  do  not  contain 
an  alien  registration  number,  copies  of 
documented  proof  that  do  not 
correspond  to  the  data  in  the  ASVI,  or 
documented  alien  registration  numbers 
that  result  in  the  ASV'I  instruction 
"Institute  Secondary  Verification" 
should  immediately  be  forwarded  to  the 
I.NS  under  the  secondary  verification 
procedures  described  below. 

Secondary  Verification 

(1)  Defjnition  of  "Secondary 
Verification" 

Secondary  verification  signifies  the 
forwarding  of  fully  readable  photocopies 
of  original  immigration  documents 
attached  to  either  Document 
Verification  Request  Form  G-845  to  a 
designated  INS  field  office  for  review.  It 
is  instituted  when  the  initial  access  to 
ASVI  instructs  the  user  to  "Institute 
Secondary  Verification"  or  when  a 
document  has  been  verified  through  the 
ASVI  but  has  other  questionable 
characteristics,  such  as  photo- 
substitution,  ink  discoloration,  etc.  INS 
then  completes  the  response  portion  of 
Form  G-845,  and  returns  both  the  form 
and  the  attached  photocopies  to  the 
submitting  office.  The  INS  retains  those 
records  necessary  to  comply  with  the 
Freedom  of  Information  and  Pri\'acy  Act 
(see  Privacy  Act  below).  Copies  of  any 
documents  submitted  to  I.NS,  i.e., 
counterfeit  or  altered  documentation, 
may  be  duplicated.  Copies  of 
documentation  that  indicate  criminal 
misuse  of  government  documents  may 
be  forwarded  to  the  Investigations 
Division  of  INS.  or  other  Federal  and 
State  law  enforcement  agencies. 

(2)  Use  of  Document  Verification 
Request  Forms  G-845A  and  G-645B 

(a)  Form  G-845.'\  must  be  used  by 
agencies  requiring  immigration 
document  verification  and  work 
authorization  status. 


(b)  Form  G-845B  must  be  used  for 
agencies  requiring  immigration 
document  and  status  verification  only. 

(3j  INS  Response  to  Secondary 
Verification 

The  IN'S  Records  Division  will  process 
all  secondary  verifications.  Forms  G- 
845A  and  G-^5B  should  be  returned  to 
the  submitting  agency  within  seven  to 
ten  days  after  receipt  by  INS.  The 
maximum  response  time  should  not 
exceed  21  work  days.  Delays  in 
processing  Form  G-845  should  not  result 
in  a  denial  of  benefits. 

G-845  forms  sent  to  the  INS  without 
photocopies  of  the  original  immigration 
documentation  will  be  returned  to  the 
submitting  agency  without  a  status 
determination. 

Denials 

(1)  Benefit  Denial  Responsibility 

Denial  of  benefits  based  on  alien 
status  and  the  establishment  of  a  fair 
hearing  process  are  the  responsibility  of 
the  issuing  agency. 

Types  of  .Access  to  the  .Mien  Status 
X'erification  Index 

(1)  Access  to  ASVI 

Each  overseeing  federal  agency  will 
determine  the  methods  of  access  to 
ASVI  as  it  will  ultimately  be  responsible 
for  these  costs  in  accordance  with 
section  121(b]  "Providing  100  Percent 
Reimbursement  for  Costs  of 
Implementation  and  Operation."  ASVI 
may  be  used  in  one  or  more  of  the 
following  methods;  however,  all  of  these 
methods  may  not  be  available  in 
October  1. 1987.  the  date  by  which  INS 
in  mandated  by  Congress  to  provide 
S.AVE  access; 

(a)  User  system  to  ASVI  data  base  via 
dedicated  telecommunication  line  (CRT 
display). 

(b)  User  agency  "personal  computer" 
w  ith  modem  to  ASVI  data  base  (CRT 
display). 

(c)  "Point-of-sale"  equipment  to  ASVI 
data  base  (LED  or  LCD  display).  (Point- 
of-sale  machines  are  key-pad  terminals 
with  digital  response  displays  that  use 
standard  telephone  lines  and  require 
cards  with  magnetic  information  strips 
to  access  data  base.) 

(d)  Touch-tone  telephone  access  to 
ASVI  data  base  (Computerized  voice 
data  response). 

(ej  Magnetic  tape  match  against  ASVI 
data  base  (Magnetic  tape  response  or 
paper  print-out  of  results). 

Access  to  ASVI  may  be  achieved  only 
after  user  agency  is  issued  a  security 
access  number.  User  agencies  will  be 
provided  a  manual  which  will  describe 
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the  Systematic  Alien  Verification  for 
Entitlements  Program  and  the  use  of  the 
ASVI. 

Privacy  Act 

(1)  Privacy  Act  Compliance 

A  "record  of  disclosure"  shall  be 
made  on  all  alien  registration  numbers 
checked  through  the  ASVI  and  will  be 
maintained  by  the  LNS.  This  will  allow 
the  INS  to  fully  comply  with  the 
requirements  of  section  (c)(1).  (3),  and 
(4)  of  the  Privacy  Act  (5  U.S.C.  552a). 
The  following  records  will  be 
maintained  and  disclosed  in  accordance 
with  the  Freedom  of  Information  Act: 

(a)  Alien  Registration  Number. 

(b)  Date  and  time  of  disclosure. 

(c)  Agency  accessing  ASVI. 

(d)  Authorization  Code  (In  those  cases 
where  the  ASVI  automatically  issues  a 
unique  number  for  each  inquiry,  i.e., 
point-of-sale  equipment  or  touch-tone 
voice  data  response,  this  number  will  be 
considered  the  authorization  code  and 
will  be  maintained  on  the  "record  of 
disclosure." 

INS  will  protect  an  individual's 
privacy  to  the  maximum  degree 
possible,  in  accordance  with  the 
Immigration  Reform  and  Control  Act  of 
1986  and  any  other  applicable  statutes. 

(2)  Record  of  Disclosure  for 
Documentation  Which  Does  Not 
Contain  an  Alien  Registration  Number 

If  an  immigration  document  does  not 
contain  an  alien  registration  number, 
INS  will  run  computer  checks  against  all 
available  INS  data  systems  to  determine 
the  status  of  the  alien  applicant  shown 
on  the  documentation.  If  an  alien 
registration  number  exists  for  that 
applicant,  the  docum.ent  appears  bona 
fide,  and  the  alien's  status  requires  a 
disclosure  accounting.  INS  will  make  the 
necessary  "record  of  disclosure." 

(3)  Routine  Use  of  Information 

The  records  of  disclosure  created  by 
checks  made  against  the  ASVI  will  be 
available  to  any  person  or  agency  that 
would  normally  have  access  to  alien 
files  maintained  by  the  INS. 

Audit  Trails 

(1)  Profiles  in  Audit  Trails 

Audit  trails  will  identify  inordinate 
and  extraordinary  use  of  alien 
registration  numbers,  i.e.,  alien 
registration  numbers  checked  several 
times  in  multiple  localities  within  a 
short  period  of  tim.e.  or  non-existent 
alien  registration  numbers.  This 
information  may  be  used  by  the  INS  and 
other  Federal  and  State  fraud 
enforcement  entities  for  investigation  of 
possible  criminal  activity.  It  will  not  be 


used  for  non-criminal,  administrative 
immigration  enforcement  purposes. 
Participating  agencies  and  INS,  through 
secondary  verifications,  will  establish 
reporting  procedures  indicating  cost 
avoidance  figures  and  the  number  of 
aliens  denied  benefits. 

Federal  Entitlement  Programs  and 
Federally  Assisted  Entitlement 
Programs /Implementation 

Preventing  waste,  fraud  and  abuse 
within  Federal  and  federally  subsidized 
entitlement  programs  is  a  primary  goal 
of  section  121  of  IRCA  and  of  the  current 
Administration.  Further,  public  policy 
demands  that  entitlement  funds  be 
accounted  for  and  distributed  only  to 
eligible  applicants.  Most  federal 
programs  are  required  to  obtain  from 
alien  applicants  verifiable  evidence  of 
their  immigration  status.  One  of  the 
most  reliable  methods  to  verify  an'alien 
applicant's  immigration  documentation 
and  status  is  through  the  Systematic 
Alien  Verification  for  Entitlements 
Program  of  the  INS. 

(1)  Effective  Verification  System 

Any  Federal  or  State  agency  that 
administers  Federal  entitlement  funds 
should  have  an  effective  and  reliable 
alien  status  verification  system  to 
ensure  that  these  funds  are  allocated 
appropriately  and  with  integrity. 

(2)  Waivers 

Under  section  121(c}(4)(B)(i)  of  IRCA, 
states  or  other  entities  may  request  and/ 
or  a  waiver  from  participating  in  the 
Systematic  Alien  Verification  Program 
based  on  the  determination  that  an 
alternative  system  is  already  in  place 
that  is  as  effective  and  timely  as  SAVE, 
and  provides  the  appropriate  hearing 
and  appeals  rights. 

Under  section  121(c)(4)(B}(ii)  of  IRCA. 
states  or  other  entities  may  request  and/ 
or  receive  a  waiver  from  participating  in 
an  alien  status  verification  system 
based  on  the  determination  that  the 
costs  of  administration  of  such  a  system 
would  exceed  the  estimated  savings. 
Such  entities,  therefore,  granted  a 
waiver  under  section  121(c)(4)[B)(ii)  may 
have  no  system  of  verifying  the 
immigration  status  of  alien  applicants, 

(3)  Impact  Assistance 

The  INS  recognizes  that  the  Secretary 
of  Health  and  Human  Services  has  sole 
authority  for  determining  State 
Legalization  Impact  Assistance  Grants 
under  section  204(b)(1)(C)  of  IRCA. 
However,  in  establishing  regulations 
and  in  determining  reimbursements 
under  section  204(b)(1)(C)  of  IRCA,  the 
Secretary  of  Health  and  Human  Services 
should  take  into  account  whether  a  state 
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or  other  entity  within  that  state  has  been 
granted  a  waiver  under  section 
121(c)(4)[B)(ii)  of  IRCA.  The  LNS  has 
witnessed  through  SAVE  pilot  programs 
that  significant  payments  of  Federal 
entitlement  funds  have  been  made  to 
illegal  and  ineligible  aliens  in  states 
having  no  proven  method  of  determining 
an  alien  applicant's  status.  Such 
pajTnenfs  would  have  been  avoided 
through  the  use  of  SAVE.  The  INS  wants 
to  ensure  that  funds  allocated  under 
section  204(b)(1)(C)  of  IRCA  be 
disbursed  properly,  thereby  furthering 
this  Administration's  goal  of  preventing 
abuse  of  federally  subsidized 
entitlement  programs. 

Dated:  August  31,  1987, 
Alan  C.  Nelson, 

Commissioner,  Immigration  and 
Naturalization  Service. 
[FR  Doc.  87-20390  Filed  9-4-87;  8:45  amj 

BILLING  CODE  4410-1(MI 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

(TA-W-18,886etal.] 

Amended  Certification  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance;  BHP 
Petroleum  (America)  Inc.,  et  al. 

in  the  matter  of  BHP  Petroleum  (Americas) 
Inc..  (formerly  Monsanto  Oil  Co.),  Plainville, 
KS  and  all  other  locations  of  BHP  Petroleum 
(Americas)  Inc.,  Mid-Continent  region  in  the 
following  States:  Kansas  TA-W-18,886A, 
Oklahoma  TA-W-18,886B,  and  Texas  TA- 
W-18.886C. 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974,  the  Department  of 
Labor  issued  a  Certification  of  Eligibility 
to  Apply  for  Worker  Adjustment 
Assistance  on  March  13, 1987, 
applicable  to  all  workers  of  BHP 
Petroleum,  Inc.,  Plainville,  Kansas.  The 
Certification  was  published  in  the 
Federal  Register  on  March  26, 1987  (52 
FR  9725). 

The  Department  collected  data  for  the 
Mid-Continent  Region  of  BHP  Inc.,  under 
the  subject  petition.  The  certification 
notice  is  amended  to  identify  the  states 
in  which  the  BHP  Petroleum  maintains 
operations  in  the  Mid-Continent  Region. 
The  company  has  oil  fields  in  the 
subject  states  as  well  as  offices  which 
support  crude  oil  production.  'Worker 
separations  have  occurred  throughout 
the  Mid-Continent  Region  of  BHP  Inc. 

The  Department  issued  certifications 
to  workers  at  BHP  Petroleum.  Houston, 
Texas,  TA-W-19,758,  Midland,  Texas, 
TA-W-18,313:  and  Snyder,  Texas,  TA- 
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W-17,859  and  issued  a  notice  of 
negative  determination  to  workers  at 
BHP  Petroleum,  Great  Bend,  Kansas 
TA-W-18,677.  The  intent  of  this 
certification  is  to  cover  other  workers  of 
BHP  Petroleum  (Americas)  Inc.,  in  all 
locations  of  the  Mid-Continent  Region  of 
BHF  Petroleum  in  the  states  of  Texas, 
Oklahoma  and  Kansas.  The  amended 
notice  apphcable  to  TA-W-18,886  is 
hereby  issued  as  follows: 

All  workers  of  BHP  Petroleum  (Americas) 
Inc.,  Piainville.  Kansas  and  all  other  workers 
of  the  Mid-Continent  Region  of  BHP 
Petroleum  in  the  states  of  Kansas.  Oklahoma 
and  Texas  who  became  totally  or  partially 
separated  from  employment  on  or  after 
December  24. 1985,  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

This  amended  notice  does  not  change 
the  Department's  decisions  with  respect 
to  petitions  TA-W-19.758  Houston, 
Texas:  TA-W-18,313,  Midland,  Texas: 
TA-W-17.859  Snyder,  Texas  or  TA-W- 
18,677  Great  Behd,  Kansas. 

Signed  at  Washington  DC,  this  28th  day  of 
August.  1987. 
Harold  A.  Bratt. 

Deputy  Director,  Office  of  Program 
Management.  UIS. 

[FR  Doc.  87-20587  Filed  9-4-87;  8:45  am] 

BILLING  CODE  4S10-3O-M 

[TA-W- 19,484  et  al.] 

Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance;  Koch 
Exploration  Co.  et  al. 

In  the  matter  of  Koch  Exploration  Co., 
Denver,  CO,  TA-W-19,674,  Koch  Exploration 
Co.,  Buffalo,  SD  and  all  other  locations  of 
Koch  Elxploration  Company  in  the  following 
States:  North  Dakota  TA-W-19.674A.  South 
Dakota  TA-W-19.674B,  and  Kansas  TA-W- 
19.674C. 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974,  the  Department  of 
Labor  issued  a  notice  of  Certification  of 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance  on  June  5, 1987 
applicable  to  all  workers  of  Koch 
Exploration  Company,  Denver,  Colorado 
and  Buffalo,  South  Dakota.  The 
Certification  was  published  in  the 
Federal  Register  on  June  23, 1987  (52  FR 
23615). 

The  company  furnished  new 
information  to  the  Department  which 
identified  additional  states  where 
worker  separations  occurred  in  1986  that 
were  not  included  in  the  initial 
certification.  Accordingly,  the  amended 
certification  is  changed  to  include  the 
states  of  Kansas  and  North  Dakota 
where  additional  worker  separations 
occurred. 


The  intent  of  the  certification  is  to 
cover  all  workers  of  Koch  Exploration 
Company  in  all  locations  where  worker 
separations  occurred.  The  amended 
notice  applicable  to  TA-W-19.484  and 
TA-W-19.674  18  hereby  issued  as 
follows: 

All  workers  of  Koch  Exploration  Company. 
Denver.  Colorado  and  Buffalo.  South  Dakota 
and  all  other  workers  of  Koch  Exploration 
Company  in  the  states  of  Kansas.  South 
Dakota  and  .North  Dakota  who  became 
totally  or  partially  separated  from 
employment  on  or  after  March  30, 1986  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington.  DC,  this  28th  day  of 
August.  1987. 
Harold  A.  Bratt. 

Deputy  Director.  Office  of  Program 

Management.  UIS. 

[FR  Doc.  87-20586  Filed  9-4-87;  8:45  am] 

BILUNG  COOE  4S10-3&-M 

[TA-W-19,787  et  al.] 

Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance;  Operators, 
Inc.,  et  al. 

In  the  matter  of  Operators,  Inc..  subsidiary 
of  Tsnneco  Oil  Co.,  Houston,  TX.  TA-W- 
19,787A  San  Antonio.  TX,  TA-W-19.787B 
Bakersficld.  CA.  TA-W-19,787C  Oklahoma 
City,  OK,  TA-W-19.787D  Lafayette.  LA,  and 
TA-W-19,787E  Great  Bend,  KS. 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974,  the  Department  of 
Labor  issued  a  notice  of  Certification  of 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance  on  June  19, 1987 
applicable  to  all  workers  of  Operators, 
Incorporated,  Subsidiary  of  Tenneco  Oil 
Company,  Houston,  Texas,  The 
Certification  was  published  in  the 
Federal  Register  on  July  9, 1987  (52  FR 
25930). 

The  company  furnished  new 
information  to  the  Department  which 
identified  an  additional  location  at 
Great  Bend,  Kansas  where  additional 
worker  separations  occurred  in  1986  that 
were  not  included  in  the  initial 
certification.  Accordingly,  the  amended 
certification  is  changed  to  include  Great 
Bend,  Kansas. 

The  intent  of  the  certification  is  to 
cover  all  workers  of  Operators,  Inc..  in 
all  locations  where  worker  separations 
occurred.  The  amended  notice 
applicable  to  TA-W-19,787  is  hereby 
issued  as  follows: 

All  workers  of  Operators,  Incorporated,  a 
subsidiary  of  Tenneco  Oil  Company, 
Houston.  Texas;  San  Antonio.  Texas: 
Bakersfield.  California;  Oklahoma  City. 
Oklahoma;  Lafayette,  Louisiana  and  Great 
Bend,  Kansas  who  became  totally  or  partially 


separated  from  employment  on  or  after  May 
13. 1986  are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974. 

Signed  at  Washington,  DC,  this  28th  day  of 
August.  1987. 

Harold  A.  Bratt. 

Deputy  Director.  Office  of  Program 

Management.  UIS. 

[FR  Doc.  8'-20585  Filed  9-4-87;  8  45  am] 

BILLIMO  CODC  4510-30-W 


[TA-W- 18,064  et  al] 

Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance;  Cities  Service 
Oil  and  Gas  Corp. 

In  the  matter  of  TA-W-18.064  Tulsa.  OK. 
TA-W-18.064-A  Oklahoma  City,  OK,  TA-W- 
ie.064-B  Lindsav.  OK,  TA-W-18,064-C 
Houston,  TX.  TA-W-16,064-D  Midland,  TX. 
TA-W-18,064-E  Bridgeport.  TX.  TA-W- 
18.064-F  Robstown,  TX,  T.A-W-18.064-G 
West  Seminole.  TX.  TA-W-18,064-H  Odessa. 
TX.  TA-W-18.064-I  Pratt.  KS.  TA-W-18,0&4- 
I  El  Dorado.  KS,  TA-W-18,064-K  Bakersfield, 
CA-.  TA-W-18.064-L  Ingleside  CA,  TA-W- 
18,064-M  Denver.  CO,  TA-W-18,064-N 
Jackson,  Ml,  TA-W-18.064-O  Anchorage,  AL 
TA-W-18,064-P  Charleston.  SC,  TA-W- 
18,064-Q  Niagara  Falls,  NY,  TA-W-18.064-R 
Gillette,  WY,  TA-W-18.064-S  Lake  Charles, 
L.A.  TA-W-18,064-T  Hobbs.  NM.  TA-W- 
18,064-U  Hutchinson.  KS.  TA-W-18064-V 
Hackberry,  LA,  TA-W-18.064-W  Blackwell, 
OK.  TA-W-18.064-X  Waukomis.  OK.  TA-W- 
18,064-Y  Longview,  TX,  TA-W-18,064-Z 
Chico,  TX,  TA-W-18.064.'\A  Mont  Beivieu, 
TX,  T.A-W-18.064AB  Uberal  KS.  TA-W- 
18.064AC  Wichita.  KS.  and  all  other  locations 
of  Cities  Service  Oil  and  Gas  Corporation  in 
the  following  states:  Arkansas  T,^-W- 
18.064AD,  Nebraska  TA-W-1 8.064 AE.  North 
Dakota  TA-W-1 8.064 AF.  Kentucky  T.VW- 
18.064AG.  West  Virginia  TA-W-18.064AH. 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974,  the  Department  of 
Labor  issued  a  Certification  of  Eligibility 
to  Apply  for  Worker  Adjustment 
Assistance  on  December  19. 1986 
applicable  to  all  workers  of  the 
Exploration  and  F*roduction  of  Division 
of  Cities  Ser\-ice  Oil  and  Gas 
Corporation,  Tulsa.  Oklahoma.  The 
Certification  was  published  in  the 
Federal  Register  on  Januar\'  9,  1987  (52 
FR  874).  The  Certification  was  amended 
on  January  16. 1987  (52  FR  3359)  and  on 
May  1. 1987  (52  FR  17850)  to  reflect  the 
correct  worker  group. 

The  company  furnished  new 
information  to  the  Department  which 
showed  additional  locations  where 
worker  separations  occurred  in  1987  that 
were  not  included  in  the  amended 
certification.  Accordingly,  the  amended 
certification  is  changed  to  include  the 
following  states  where  additional 
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worker  separations  occurred:  Arkansas, 
Nebraska,  North  Dakota,  Kentucky  and 
West  Virginia. 

The  intent  of  the  certification  is  to 
cover  all  workers  of  Cities  Service  Oil 
and  Gas  Corporation  headquartered  in 
Talsa,  Oklahoma  who  were  adversely 
affected  by  increased  imports  of  crude 
oil.  The  amended  notice  application  to 
TA-W-18,064  is  hereby  issued  as 
follows; 

All  workers  of  Cities  Service  Oil  and 
Cds  Corporation  in  Tulsa,  Oklahoma; 
Oklahoma  City,  Oklahoma:  Lindsay. 
Oklahoma;  Houston,  Te.xas;  Midland, 
Texas;  Bridgeport,  Texas:  Robstown, 
Texas:  West  Seminole,  Texas:  Odessa, 
Texas:  Pratt,  Kansas:  El  Dorado,  Kansas: 
Bakersfield,  California:  Ingleside, 
California;  Denver,  Colorado;  Jackson, 
Mississippi;  Anchorage,  Alaska; 
Charleston,  South  Carolina;  Niagara 
Falls,  New  York;  Hobb,  New  Mexico: 
Gillette,  Wyoming;  Lake  Charles, 
Louisiana;  Hutchinson,  Kansas; 
Hackberry,  Louisiana;  Blackwell, 
Oklahoma;  Waukomis,  Oklahoma; 
Long\iew.  Texas;  Chico,  Texas;  Mont 
Belvieu,  Texas;  Liberal.  Kansas  and 
Wichita,  Kansas  and  all  other  workers 
in  the  states  of  Arkansas.  Nebraska, 
.North  Dakota.  Kentucky  and  West 
Virginia  who  became  totally  or  partially 
separated  from  employment  on  or  after 
August  29, 1985  are  eligible  to  apply  for 
adjustment  assistance  under  section  223 
of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC,  this  28th  day  of 
.'\ugust.  19«7. 
Harold  A.  Bratt, 

Deputy  Director.  Office  of  Program 
Management.  UIS. 
[FR  Doc.  87-20590  Filed  9^»-87;  8:45  ami 

BILUNG  C00€  4S10-40-U 

[TA-W-19,1671 

Revised  Determination  on 
Reconsideration;  Crown  Creative 
Industries,  Greensburg,  PA 

On  May  28, 1987,  the  Department 
made  an  Affirmative  Determination 
Regarding  Application  for 
Reconsideration  of  workers  and  former 
workers  at  Crown  Creative  Industries, 
Greensburg,  Pennsylvania.  This 
determination  was  published  in  the 
Federal  Register  on  June  9, 1987  (21778 
Vol.  52). 

The  workers  of  the  Greensburg  Plant 
were  denied  eligibility  to  apply  for 
adjustment  assistance  benefits  on  May 
12.  1987.  Declines  experienced  at  the 
Plant  were  primarily  attributable  to  the 
transfer  of  certain  production  operations 
to  another  company  facility  in  Laredo. 
Texas. 


The  union  claimed  in  its  application 
for  reconsideration  that  the  company's 
production  of  lamps  and  shades 
formerly  produced  at  Greensburg  were 
transferred  to  both  the  Laredo  facility 
and  to  a  contractor  located  outside  of 
the  United  States.  Although  an 
important  portion  of  the  declines 
experienced  at  the  Greensburg  Plant 
was  due  to  the  domestic  transfer,  the 
union  alleged  that  the  transfer  to  the 
Taiwanese  contractor  contributed 
importantly  to  the  production  declines 
and  the  worker  layoffs. 

The  reconsideration  findings  revealed 
that  production  of  a  substantial  portion 
of  products  was,  in  fact,  transferred  to  a 
plant  in  Taiwan,  contributing  to  the 
layoff  of  workers  at  the  Greensburg 
Plant  during  the  period  applicable  to  the 
petition.       | 

Conclusion 

After  careful  review  of  the  facts 
obtained  on  reconsideration,  it  is 
concluded  that  increased  imports  of 
articles  like  or  directly  competitive  with 
portable  lamps  produced  at  Crown 
Creative  Industries  contributed 
importantly  to  the  decline  in  production 
and  to  the  total  or  partial  separation  of 
workers  of  the  Company's  Greensburg. 
Pennsylvania  Plant.  In  accordance  with 
the  provisions  of  the  Trade  Act  of  1974, 1 
make  the  following  revised 
determination; 

All  workers  of  the  Greensburg, 
Pennsylvania  Plant  of  Crown  Creative 
Industries  who  become  totally  or 
partially  separated  from  employment  on 
or  after  February  2, 1986  are  eligible  to 
apply  for  adjustment  assistance  under 
section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington.  DC,  this  2ath  day  of 

August,  1987. 

Harold  A.  Bratt, 

Deputy  Director.  Office  of  Program 

Management,  UIS. 

[FR  Doc.  87-20588  Filed  &-4-87;  8:45  am] 

BILUMG  COOC  4ei0-3O-M 


Determinations  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance;  Siemens  Energy  and 
Automation,  Inc.,  et  al. 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period 
August  24. 1987— August  28,  1987. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 


of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-19,863;  Siemens  Energy  and 

Automation,  Inc.,  Norwood,  OH 
TA-W-19.867:  Totco  Operating  Corp., 

Norman,  OK 
TA-W-19.849:  E.I.  DuPont  De  Nemours 

&Co..  Inc.,  Old  Hickory.  TN 
T.A-W-19,870;  Crescent  Brick  Co., 

A I  toon  a,  P.A 

In  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met  for  the  reasons 
specified. 

TA-W-20,017;  Mesabi  Tire,  Virginia, 

NM 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-19,830:  Mazer  Corp.,  Dayton, 
OH 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 

the  firm. 

Affirmative  Determinations 

TA-W-19.901;  Rohm  &  Hass  Chemical 
Co..  Redwood  City,  CA 
A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
July  8, 1986. 

TA-W-19,986;  Utica  Cutlery  Co.,  Utica, 
NY  I 

A  certification  was  issued  covering  all 

workers  of  the  firm  separated  on  or  after 
June  22. 1986. 

TA-W~W.862;  Prestolite  Electric.  Inc., 
Syracuse,  NY 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
June  12, 1986. 
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TA-W-19.879;  Park  Drop  Forge  Division 
of  Park  Ohio  Industries,  Inc., 
Cleveland,  Ohio 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
June  22. 1986. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  August  24.  ig87-August  28, 
1987.  Copies  of  these  determinations  are 
available  for  inspection  in  Room  6434, 
U.S.  Department  of  Labor,  601  D  St., 
NW.,  Washington,  DC  20213  during 
normal  business  hours  or  will  be  mailed 
to  persons  who  write  to  the  above 
address. 

Dated:  September  1,  1987. 

Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  87-20591  Filed  9-4-87;  8:45  am] 

BILLING  CODE  4S10-30-M 


Review  Panel  for  the  Job  Training 
Partnership  Act  (JTPA)  Presidential 
Awards;  Establishment 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act, 
and  after  consultation  with  the  General 
Services  Administration,  the  Secretary 
of  Labor  has  determined  that  the 
establishment  of  the  Review  Panel  for 
the  JTPA  Presidential  Awards  is  in  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
Department  by  section  172  of  the  job 
Training  Partnership  Act. 

The  Panel  will  advise  the  Secretary  of 
Labor  on  the  selection  of  the 
Presidential  Awards  recipients.  The 
Panel  will  perform  an  expert  review  of 
the  nominations  for  each  of  the  four 


award  categories  and  will  provide  the 
Secretary  with  its  views  and 
recommendations  on  the  top 
nominations. 

The  Pane!  will  consist  of  training  and 
employment  experts  representing  the 
private  sector,  labor,  private  industry 
councils,  and  Federal.  State,  and  local 
governments.  Other  than  the  Federal 
Government  members,  the  members 
shall  not  be  compensated  and  shall  not 
be  deemed  to  be  employees  of  the 
United  States. 

The  Panel  will  function  solely  as  an 
advisory  body  and  in  compliance  with 
the  provisions  of  the  Federal  Advisory 
Co.mmittee  Act,  Its  charter  w:il  be  filed 
under  the  Act  15  days  from  the  date  of 
this  publication. 

Interested  persons  are  invited  to 
submit  comments  regarding  the 
establishment  of  the  Review  Panel  for 
the  JTPA  Presidential  Awards.  Such 
comments  should  be  addressed  to;  Mr. 
Robert  .N.  Colombo,  Director,  Office  of 
EmployTnent  and  Training  Programs, 
U.S.  Department  of  Labor,  ETA,  200 
Constitution  Avenue,  NW.,  Room  N- 
4469,  Washington,  DC  20210,  Telephone: 
(202)  535-0577. 

Signed  at  Washington,  DC,  this  2nd  day  of 
September  1987. 
William  E.  Brock, 
Secretory  of  Labor. 
[FR  Doc  87-20589  Filed  9-4-fl-;  845  am] 

BILLING  COOC  ♦510-3&-II 


Investigations  Regarding 
Certifications  of  Eiigibiltty  To  Apply  for 
Worlter  Adiustnnent  Assistance;  AT 
and  T  Technologies,  inc^  et  al 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 


of  the  Trade  Act  of  1974  ["the  Act")  and 

are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  .'Assistance,  Emplo\-ment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221[a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II. 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropnate.  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  msy 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Dii-ector,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  September  18,  1987, 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  September  18,  1987. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  601  D  Street,  NW.,  Washington, 
DC  20213. 

Signed  at  Washington,  DC,  this  31st  day  of 

Aagus;  198". 

Marvin  M.  Fooks. 

Director  Office  of  Trade  Adjustment 
Assistance. 


Appendix 


Pet:t)<x>ef  fUnon 'wortte's '*'r'^> 


A*&T  Tec.inoiogws  inc  (IBEW).. 

Aiien-B'aOiey  Co   (U  E  ) 

A'lec  ^eamef  Corp  (LlFCWU) 

A.heo  ..eatfw  Cofp  (UFCWU) 

A  zara  Dress  I'LGWU)      

B&G  Energy  Co^  fWoniers) 

CoiGmar  ProcJucts   fWofKefs)  

Corner  Easrxor>8  fWorttprs)  


Eastiaia  lAiocxen  Mill.  inc.  (Wofkers) 

Eim  Coal  Co  lUMWAi        _ 

General  Eiectnc  Cx3   OAioriiers)   „„ 


General  Eiectrrc  Winng  Devices  (lUS) 

General  Industries  Co   (lUE)   ______.. 

General  Motors  Corp  BOC  Clark  Si  (UAW)  ..„««.„„„_„. 

General  Motors  Corp  BOC  Fleetwood  (UAW)  

Ger>erai  Molors  Corp    BOC  Flint  Assembry  lUAW)    

General  Motors  Corp  True*  &  Bus  St   Louis  (UAW) 

General  Motofs  Corp  T.-uck  &  Bus  Flint  Assembly  (UAiV) 

Genera!  MolofS  Corp  CPC  Norwood  (UAiVl  

Ger>era   Motors  Corp  Eiectro-Motrve  C^^cagc  (UAW) 

Genera'  Motors  Corp   Fistier  Gukm?  Fort  St  (UAW) 

General  Motors  Corp   inland  Dry   TecumseTi  (UAW) 

Hughes  Dnllmg  Fiuos  (M*o»rk|  (WorKafS) 

Jenkins  Brothers  Corp   (USWA)     

Kaiser  Stee(  Clorp  tBoi*erfnakefS) ____— 

Mo.noganeia  Iron  &  Metal  Cx) .  Inc.  (USWA) 


Ortanao  P| 

MiiwauKee.  Wl 

Pencoo*    NH 

Boscawen,  NH 

New  von.  NY _. 

Midiana  TX 

Goteman    Wl 

W    Wyorrxng,  PA  .. 

C^nnnA    ME _ 

Paintsviie.  KY 

Warren  OH 

Warwick   Rl_____. 
For-esl  Gity,  AK..... 

Detrpi!   Ml „ 

Detrof,  Ml 

Fltrrt  Ml    „ 

St   Louis.  MO 

Fknl    Ml   

Noni»ood.  OH 

Crucapc  II 

Detroit.  Ml 

'ecurrisefi,  Ml 

wr^anon  Tx 

Bnogeporls.  CT 

Stooion   CA 

Monoganel*,  PA.... 


Date 
'Bcerved 


Date  ol 
petition 


8/31 '67 
8/31  87 
8'31  87 
8/31 '87 
8/31/67 
8/31/87 
B/31/87 
8/31/87 
8/31/87 
8/31/87 
8/31/87 
8/31/87 
8/31/87 
8/31/87 
8/31/87 
8/31/87 
8/31/87 
8/31/87 
8/31/87 
8/31/87 
8/31/87 
8/31/87 
8/31/87 
8/31/87 
8/31/87 
8/31/87 


Petrtior  ^4o 


ArtKiles  prooucea 


8  26/87 
8'2</87 
8.'-B'e7 
8'19'87 
6/18/87 
7/30/87 
8/20/87 
8/17/87 
8/20/67 
8/24/87 
8/15/87 
8/24/87 
B'12/87 
8/17/87 
8/17/87 
8/17/87 
8/17/87 
e/17/87 
ft/17/87 
8/17/87 
8/17/87 
8/17/87 
8/18/87 
8/19/87 
8/19/87 
8/7/87 


20.037 Packaged  device*. 

20,038 Motor  devices. 

2C  039 Leather 

20.040 Leather 

20.041 Dresses 

20  042 Oil  arx)  gas 

20.043 Wire  harnesses 

20.044 j  Sportswear. 

20.045 _ Faboc 

20(D46_ Coal 

20.047 I  Lamps 

20.048 _ j  Wmng  devices 

20.049 Autt)  parts. 

20.050 Aulo  assembly 

20.061 Ajto  8ssemb\ 

20,052 _ Autc  assambN 

20,053 'rjck  asserT»fy 

20.054. — Truck  assemc^ 

20.055-.._ Auto  assembiv 

20.056 ^oooiTxjtrve  cor^\por>er,ts. 

20.057 Autc  riar:?w»re 

20,058 Aulo  seat  [xivers 

20,059 _ Ou  wetM 

20.060 Valves 

20.081 I  SUM. 

20,062 I  Steal 
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Petitionef  (Union  workers  fir-rj 

LocalKjo 

Date 
received 

Date  of 
petition 

PeWionNo 

Articles  produced 

Moscacne'  E-iergy  Co   fWo'kefsJ     » 

Houston.  TX 

Edmond  OK 

8/31/87 
8/31/87 
8/31/87 

8/15/87 
7/28/87 
8/21/87 

20  063    

Oil  and  gas                   . 
Steel                               1 

20.064 

Fairfield.  NJ 

20.065 

Eyeglass  frames 

[FR  Doc.  87-20592  Filed  9-4-8~:  8:45  am] 

BILLING  CODE  4S10-3O-M 


NATIONAL  COMMISSION  FOR 
EMPLOYMENT  POLICY 

Hearing 

action:  Notice  of  hearing. 

summary:  Under  the  provisions  of  the 
Federal  Advisor^'  Committee  Act  (Pub. 
L.  92^63,  as  amended),  notice  is  hereby 
given  of  a  pubHc  hearing  of  the  National 
Commission  for  Employment  Policy  at 
the  Area  Vocational.  Technical,  and 
Adult  Education  District  One  Facility, 
620  West  Clairemont  Avenue,  Eau 
Claire.  WI  54701. 

date:  Friday,  September  25, 1987,  9:00 

a.m.  to  12:00  p.m. 

Status:  This  hearing  is  open  to  the 
public. 

Ktatters  to  be  discussed:  Commission 
mem.bers  will  hear  testimony  on  the 
condition  of  displaced  farmers  and  the 
effectiveness  of  Title  III  JTPA  programs 
in  rural  America. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Scott  W.  Gordon.  Director,  National 
Commission  for  Employment  Policy, 
1522  K  St.  N\V.,  Suite  300,  Washington, 
DC  20005,  202-724-1545. 

SUPPLEMENTARY  INFORMATION:  The 

National  Commission  for  Employment 
Policy  is  authorized  by  the  Job  Training 
Partnership  Act  (Pub.  L  97-300).  The 
Act  gives  the  Commission  the  broad 
responsibility  of  advising  the  President 
and  the  Congress.  Handicapped 
individuals  wishing  to  attend  should 
contact  the  Commission  so  that 
appropriate  accommodations  can  be 
made.  No  public  testimony  will  be 
authorized  except  by  those  asked  to  do 
so  prior  to  the  hearing  date.  However, 
written  testimony  for  the  record  will  be 
accepted  at  the  Commission  offices 
through  October  25, 1987.  Copies  of  the 
testimony  and  materials  prepared  for 
the  hearing  will  be  available  for  public 
inspection  at  the  Commission's  offices, 
1522  K  St.  NW.,  Suite  300.  Washington, 
DC  20005. 


Signed  this  2nd  day  of  September,  1987. 
Scott  W.  Gordon, 
Director. 
[FR  Doc.  87-20593  Filed  9-4-87;  8:45  am] 

BILLING  CODE  4S10-30-M 


NATIONAL  SCIENCE  FOUNDATION 

Permit  Applications  Received  Under 
the  Antarctic  Conservation  Act  of 
1978;  David  G.  Ainiey 

agency:  National  Science  Foundation. 
action:  Notice  of  permit  applications 
received  under  the  Antarctic 
Conservation  Act  of  1978,  Pub.  L.  95-541. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permit  applications  received  to 
conduct  activities  regulated  under  the 
Antarctic  Conservation  Act  of  1978.  NSF 
has  published  regulations  under  the 
Antarctic  Conservation  Act  of  1978  at 
Title  45  Part  670  of  the  Code  of  Federal 
Regulations.  This  is  the  required  notice 
of  permit  applications  received. 
DATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or  views 
with  respect  to  this  permit  application 
by  October  8, 1987.  Permit  applications 
m.ay  be  inspected  by  interested  parties 
at  the  Permit  Office,  address  below. 
ADDRESS:  Comments  should  be 
addressed  to  Permit  Office,  Room  627, 
Division  of  Polar  Programs,  National 
Science  Foundation,  Washington,  DC 
20550. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  E.  Myers  at  the  above  address 
or  (202)  357-7934. 

SUPPLEMENTARY  INFORMATION:  The 

National  Science  Foundation,  as 
directed  by  the  Antarctic  Conservation 
Act  of  1978  (Pub.  L.  95-541),  has 
developed  regulations  that  implement 
the  "Agreed  Measures  for  the 
Conservation  of  antarctic  Fauna  and 
Flora"  for  all  United  States  citizens.  The 
Agreed  Measures,  developed  in  1964  by 
the  Antarctic  Treaty  Consultative 
Parties,  recommended  establishment  of 
a  permit  system  for  various  activities  in 
Antarctica  and  designation  of  certain 
animals  and  certain  geographic  areas  as 
requiring  special  protection.  The 
regulations  estabhsh  such  a  permit 
system  to  designate  Specially  Protected 


Areas  and  Sites  of  Special  Scientific 
Interest.  Additional  information  was 
published  in  the  Federal  Register  on  July 
24, 1987. 

The  applications  received  are  as 
follows: 


1.  Applicant 

David  G.  Ainiey,  Point  Reyes  Bird 
Observatory,  Stinson  Beach, 
California  94970. 

Activity  for  Which  Permit  Requested 

Taking  (capture  and  release  for 
banding,  stomach  pumping,  weighing 
and  affixing  and  removing  radio 
transmitters).  The  applicant  is  a 
contractor  to  the  National  Marine 
Fisheries  Service  (Antarctic  Marine 
Living  Resources  Program),  and  is 
inaugurating  a  program  to  investigate 
certain  life  history  parameters  of 
seabirds  as  indicators  of  changes  in 
food  web  dymamics  of  the  marine 
ecosystem.  The  aim  is  to  quantify 
variability  in  food  web  dynamics  before 
a  krill  fishery  becomes  fully  established 
in  the  region,  and  then  to  monitor  the 
fishery  impacts  on  the  system.  The 
applicant  proposes  to  monitor  fledging 
weights,  diet,  foraging  effort,  breeding 
success  and  demography  in  seabirds. 
The  species  to  be  monitored  are  as 
follows: 


Species 


AOelie  Penguin 

Blue-eyed  Shag 

Kelp  Gull  „ 

Soutn  Poia/  Skua -. 

Brown  Skua 

Antarctic  Tern 

Giant  Fulmar  

Wilson's  Storm  Petrst i.. 


Num- 
ber 


5.650 
250 
200 
200 
50 
200 
100 
200 


Location 

Palmer  Station  and  nearby  islands  in 
Arthur  Harbor,  Antarctic  Peninsula. 

Dates  I 

December  1987— March  1988. 


2.  Applicant 

David  G.  Ainiey,  Point  Reyes  Bird 
Observatory,  Stinson  Beach,  California 
94970. 
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Activity  for  which  permit  requested 

Enter  Specially  Protected  Area.  As 
part  of  the  monitoring  program 
described  above  (permit  application  no. 
1),  the  applicant  proposes  to  visit 
Litchfield  Island  Specially  Protected 
Area  for  3-5  hours  on  three  different 
days  during  the  period.  December  1987 
to  March  1988.  in  order  to  count 
penguins  and  other  seabirds. 

Location 

Litchfield  Island,  Antarctica. 

Dates 

December  1987-March  1988. 
Charles  E.  Myers, 

Permit  Office. 

[FR  Doc.  87-20500  Filed  9-4-87;  8:45  am] 

BILLING  COOE  755»-01-M 

NUCLEAR  REGULATORY 
COMMISSION 

[Docket  N08.  50-456-OL  and  50-457-OL] 
[Brsidwood  Station,  Unit  Nos.  1  and  2] 

Reconstitution  of  Atomic  Safety  and 
Licensing  Appeal  Board; 
Commonwealth  Edison  Co. 

Notice  is  hereby  given  that,  in 
accordance  with  the  authonty  conferred 
by  10  CFR  2.787(a),  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Appeal 
Panel  has  reconstituted  the  Atomic 
Safety  and  Licensing  Appeal  Board  for 
this  operating  license  proceeding.  As 
reconstituted,  the  Appeal  Board  for  this 
proceeding  will  consist  of  the  following 
members:  Alan  S.  Rosenthal.  Chairman. 
Dr.  W.  Reed  Johnson.  Howard  A. 
Wilber. 

Dated;  September  1, 1987. 
C.  Jean  Shoemaker, 
Secretary  to  the  Appeal  Board. 
[FR  Doc.  87-20557  Filed  9-4-87;  8:45ara] 
BILUNG  COOE  7590-01-M 

PACIFIC  NORTHWEST  ELECTRIC 
POWER  AND  CONSERVATION 
PLANNING  COUNCIL 

Columbia  River  Basin  Fish  and  Wildlife 
Program;  Proposed  Amendments 
Regarding  Umatilla  Fish  Hatchery; 
Hearings  and  Public  Comment  Period; 
Correction 

agency:  Pacific  Northwest  Electric 
Power  Conservation  Plarming  Council. 
action:  Notice  of  proposed 
amendments,  hearings  and  opportunity 
to  comment;  correction. 

summary:  This  document  corrects  the 
date  for  a  public  hearing  scheduled  by 
notice  appearing  in  the  Federal  Register 


on  August  31, 1987  at  52  FR  32858.  The 
hearing  originally  scheduled  for 
September  10,  1987  at  1:30  p.m.  in  Idaho 
Falls.  Idaho  has  been  changed  to 
September  9.  1987  at  9:00  a.m. 
FOR  FURTHER  INFORMATION  CONTACT. 
Dulcy  Mahar,  director  of  public 
information  and  involvement,  850  S.W. 
Broadway,  Suite  1100,  Portland.  Oregon 
97205  [toll-free  1-800-222-3355  in  Idaho. 
Montana  and  Washington;  toll-free  1- 
800-452-2324  in  Oregon;  or  503-222- 
5161). 

Edward  Sheets. 
E.xecvtr.e  D:rec:or. 

[FR  Doc.  87-20522  Filed  9-4-87:  8:45  am] 

BILLING  CODE  OOOO-00-M 


Northwest  Conservation  and  Electric 
Power  Plan;  Proposed  Model 
Conservation  Standards;  Hearing 
Schedule;  Correction 

agency:  Pacific  Northwest  Electric 
Power  Conservation  Planning  Council. 
action:  Notice  of  public  hearings 
regarding  model  conservation  standards 
for  new  and  existing  structures,  utility. 
customer,  and  government  conservation 
programs,  and  other  consumer  actions 
for  achieving  conservation  except  in 
areas  for  which  model  conservation 
standards  already  exist:  correction. 

SUMMARY:  This  document  corrects  the 
date  for  a  public  hearing  scheduled  by 
notice  appearing  m  the  Federal  Register 
on  August  5,  1987  at  52  FR  29105.  The 
hearing  originally  scheduled  for 
September  10, 1987  at  1:30  p.m..  in  Idaho 
Falls,  Idaho  has  been  changed  to 
September  9.  1987  at  9:00  a.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dulcy  Mahar,  director  of  public 
information  and  involvement,  850  SW. 
Broadway,  Suite  1100,  Portland,  Oregon 
97205  (toll-free  1-800-222-3355  in  Idaho, 
Montana  and  Washington;  toll-free  1- 
800-452-2324  in  Oregon;  or  503-222- 
5161). 

Edward  Sheets, 
Executive  Director. 

[FR  Doc.  87-20523  Filed  9-4-87;  8:45  ara] 

BILLING  COOE  OOOO-OO-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Ret.  No.  10-15954;  812-6688] 

Application  for  Exemption;  Benjamin 
Frantcltn  Financial  Corp. 

September  1,  1987. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 


ACTION:  .Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  ("the  1940  Act"). 

Applicant:  Benjamin  Franklin 
Financial  Corporation  ("AppHcant"). 

Relevant  1940  Act  sections: 
Exemption  requested  under  section  6(c) 
from  all  provisions  of  the  1940  Act. 

Summary  of  application:  Applicant 
seeks  an  order  amending  its  existing 
order  (Investment  Company  Act  Release 
No.  15847.  July  2, 1987)  exempting 
Applicant,  a  limited  purpose  finance 
subsidiary,  from  all  provisions  of  the 
1940  Act  in  connection  with  its  proposed 
issuance  of  collateralized  mortgage 
obligations  (the  "Bonds")  and  the 
possible  resale  of  its  capital  stock. 

Filing  date:  The  Application  was  filed 
on  April  17, 1987  and  amended  on 
August  24.  1987. 

J^eanng  or  notification  of  hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5;30  p.m.,  on 
September  21,  1987,  Request  a  hearmg  in 
writing,  giving  the  natu.-e  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Sec-etarj-  of  the  SEC,  along  with 
proof  of  service  by  affidavit,  or.  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 

ADDRESSES:  Secretary,  SEC.  450  5th 
Street,  NW.,  Washington.  DC  20549, 
Benjamin  Franklin  Financial 
Corporation,  6200  Meadowood  Mall 
Circle,  Suite  1145,  Reno,  .Nevada  89502. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  Heaney  at  (202)  2~2-2847  or  Karen 
L,  Skidmore.  Special  Counsel,  at  (202) 
2"2-3023,  Office  of  Investment  Company 
Regulation,  Division  of  Investment 
-Management. 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier,  (BOO)  231-3282 
(in  Maryland  (301)  258-4300], 

Applicant's  Statements  and 
Representations 

1.  Applicant,  a  Nevada  corporation,  is 
a  direct,  whoily-o\\Tied  limited  purpose 
finance  subsidiary  of  Benjamin  Frankiin 
Savings  Association,  a  Texas-chartered 
savings  and  loan  association 
("Franklin"]  which  in  turn  is  a  wholly- 
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owned  subsidiary  of  Security  Capital 

Curporation,  a  publicly  held  savings  and 
loan  holding  company  registered  under 
the  National  Housing  Act.  Applicant 
was  organized  solely  for  the  purpose  of 
issuing  and  selling  Bonds  (as  defined 
below)  secured  by  Mortgage  Collateral 
(as  defined  below).  However,  a  sale  of 
Applicant's  residual  interests  may  be 
accomplished  through  the  sale  of  its 
capital  stock. 

2.  Applicant's  activities  will  be  limited 
to  (i)  issuing  and  selling  Bonds  in  series 
("Series")  (A)  rated  in  one  of  the  two 
highest  bond  rating  categories  by  af 
least  one  nationally  recognized 
statistical  rating  agency  and  (B)  secured 
by  any  combination  of  certificates 
issued  or  guaranteed  by  the  Government 
National  Mortgage  Association 

(  "G.N'MA").  the  Federal  National 
Mortgage  Association  (FNMA)  and  the 
Federal  Home  Loan  Mortgage 
Corporation  ("FHL.MC")  evidencing 
interests  in  pools  of  mortgage  loans 
secured  by  hens  on  one-  to  four-family 
residential  properties  (collectively 
referred  to  herein  as  "Federal  Mortgage 
Certificates"  or  "Mortgage  Collateral"); 
and  (ii)  acquirmg.  owning,  holding, 
pledging  and  otherwise  dealing  with 
Mortgage  Collateral  and  (iii)  activities 
incidental  to  the  foregoing.  Applicant 
will  not  otherwise  trade  or  deal  in 
securities  or  engage  in  any  other 
activity. 

3.  Each  Series  of  Bonds  will  be  issued 
pursuant  to  an  indenture  ("Indenture") 
between  the  Applicant  and  an 
independent  trustee  ("Bond  Trustee"), 
as  supplemented  by  one  or  more 
supplemental  indentures.  Each  Series  of 
Bonds  will  be  sold  to  institutional  or 
retail  investors  through  one  or  more 
inxest.ment  banking  firms.  Indentures  for 
public  offerings  will  be  qualified  under 
the  provisions  of  the  Trust  Indenture  Act 
of  1939.  Each  Series  will  consist  of  one 
or  rr.ore  classes  ("Classes")  which  will 
ha\  e  fixed  (established  at  the  time  of 
issuance)  or  variable  (adjusted 
periodically  according  to  a  fixed  index 
set  forth  in  the  Indenture)  interest  rates. 

4.  Each  Series  of  Bonds  will  be 
separately  secured  by  (i)  a  portfolio  of 
Federal  Mortgage  Certificates;  (ii) 
monthly  distributions  received  on  such 
Mortgage  Collateral  and  income  derived 
from  the  reinvestment  of  such 
distributions:  and  (iii)  certain  funds  and 
ac;c()unt?  including  proceeds  accounts, 
debt  service  funds,  and  reserve  funds, 
described  in  the  Prospectus  Supplement 
for  such  Series  ("Bond  Collateral").  The 
Applicant  will  assign  to  the  Bond 
Trustee  as  security  for  the  relevant 
Series  of  Bonds  its  entire  right,  title  and 
interest  in  the  Bond  Collateral. 


5.  At  the  time  of  issuance  of  a  Series 
of  Bonds  as  well  as  during  the  life  of  the 
Bonds,  scheduled  distributions  on  the 
mortgages  underlying  each  portfolio  of 
Mortgage  Collateral  together  with 
reinvestment  income  thereon  at 
assumed  reinvestment  rates  acceptable 
to  each  rating  agency  rating  the  Bonds, 
and  such  reserve  funds,  if  any,  will  be 
sufficient  to  make  timely  payments  of 
principal  of  and  interest  on  the  Bonds  in 
accordance  with  their  terms,  assuming 
the  maximum  interest  rate  in  each  class 
of  variable  interest  rate  Bonds,  and  to 
pay  all  of  the  fees  and  expenses  of  the 
Applicant  with  respect  to  such  Series  of 
Bonds. 

6.  To  the  extent  permitted  under  the 
rules  of  the  Federal  Home  Loan  Bank 
Board,  the  Applicant  may  sell  some  or 
all  of  its  equity  interest  ("Equity 
Interest")  to  one  or  more  banks,  savings 
and  loan  associations,  pension  funds, 
insurance  companies  or  other  investors 
which  customarily  engage  in  the 
purchase  of  mortgage  or  mortgage 
collateral  ("Owners")  in  transactions 
not  constituting  a  public  offering  under 
section  4(2)  of  the  Securities  Act  of  1933 
("1933  Act"). 

7.  The  interests  of  the  holders  of  the 
Bonds  ("Bondholders")  will  not  be 
compromised  or  impaired  by  the  ability 
of  the  Applicant  to  sell  the  Equity 
Interest,  and  there  will  not  be  a  conflict 
of  interest  between  the  Bondholders  and 
Owners  as;  (a)  The  Bond  Collateral  will 
not  be  speculative  in  nature;  (b)  the 
Bonds  will  be  issued  only  if  at  least  one 
independent  nationally  recognized 
statistical  rating  agency  has  rated  such 
Bonds  in  one  of  the  two  highest  rating 
categories;  and  (c)  the  Indenture 
subjects  the  Bond  Collateral,  all  income 
distributions  thereon  and  all  proceeds 
from  a  conversion,  voluntary  or 
involuntary,  of  all  such  collateral  to  a 
first  priority  perfected  security  interest 
in  the  name  of  the  Bond  Trustee  on 
behalf  of  the  Bondholders.  Further, 
neither  the  Owners  nor  the  Bond 
Trustee  will  be  able  to  impair  the 
security  afforded  by  the  Federal 
Mortgage  Certificates  because,  without 
the  consent  of  each  affected  Bondholder, 
neither  the  Owners  nor  the  Bond 
Trustee  will  be  able  to:  (a)  Change  the 
stated  maturity  on  any  Bond;  (b)  reduce 
the  principal  amount  or  rate  of  interest 
on  any  Bond;  (c)  change  the  priority  of 
repayment  on  any  Class  of  any  Series; 
(d)  impair  or  adversely  affect  the 
Federal  Mortgage  Certificates;  or  (e) 
permit  the  creation  of  a  lien  ranking 
prior  to  or  on  parity  with  the  lien  of  the 
indenture  with  respect  to  the  Federal 
Mortgage  Certificates;  or  (f)  otherwise 


deprive  the  Bondholders  of  the  security 
afforded  by  the  lien  of  the  Indenture. 

8.  The  sale  of  Equity  Interests  will  not 
alter  the  payment  of  cash  flow  under  the 
Indenture,  including  the  amounts  to  be 
deposited  in  the  collection  account  or 
any  reserve  funds.  Pricing  efficiencies 
mandate  that  the  Bond  Collateral  does 
not  substantially  exceed  the  amount  of 
collateral  required  to  be  pledged  in 
order  to  satisfy  the  standards  of  the 
rating  agency.  In  no  event  shall  the 
Appliant  pledge  Bond  Collateral  with  a 
collateral  value  which  exceeds  110%  of 
the  aggregate  principal  amount  of  the 
Bonds.  Thus,  the  excess  cash  flow  from 
the  Bonds  Collateral  w'hich  is  available 
to  Owners  always  will  be  far  less  than 
the  cash  flow  from  the  Bond  Collateral 
that  is  used  to  make  principal  and 
interest  payments  to  Bondholders. 
Further,  except  for  the  limited  right  to 
substitute  Mortgage  Collateral,  it  will 
not  be  possible  for  Owners  to  alter  the 
Bond  Collateral,  and,  in  no  event  will 
such  right  of  substitution  result  in  a 
diminution  in  the  value  or  quality  of  the 
Bond  Collateral.  Although  substitution 
may  result  in  a  different  prepayment 
experience,  the  Bondholders'  interests 
will  not  be  impaired  because;  (a)  The 
prepayment  experience  of  any 
Collateral  will  be  determined  by  market 
conditions  beyond  the  Owners'  control 
which  market  conditions  are  likely  to 
affect  similar  Mortgage  Certificates  in 
similar  fashion;  (b)  the  Owners'  interests 
are  likely  to  be  different  from  those  of 
Bondholders  with  respect  to  prepayment 
experience;  and  (c)  to  the  extent  that  the 
Owners  may  cause  substitution  which 
has  a  different  prepayment  experience 
than  the  original  collateral,  this  situation 
is  no  different  for  the  Bondholders  than 
the  traditional  collateralized  mortgage 
obligation  structure  where  bonds  are 
issued  by  an  entity  that  is  a  wholly- 
owned  subsidiary. 

9.  An  election  by  the  Applicant  to  be 
treated  as  a  real  estate  mortgage 
investment  conduit  ("REMIC")  will  have 
no  effect  on  the  level  of  expenses  that 
would  be  incurred  by  the  Applicant. 
Administrative  fees  and  expenses  will 
be  paid  or  provided  for  in  a  manner 
satisfactory  to  the  agency  rating  the 
Series  and  subject  to  Condition  D 
below. 

10.  Any  Series  of  Bonds  containing 
one  or  more  Classes  of  variable  rate 
Bonds  will  be  structured  with  reference 
to  the  interest  rate  caps  for  that 
particular  Series,  ensuring  that,  at  the 
time  of  issuance  of  such  Series,  the  cash 
flow  on  the  Federal  Mortgage 
Certificates,  plus  the  reinvestment 
earnings  thereon  at  the  assumed 
reinvestment  rate  specified  in  the 
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Indenture,  together  with  the  other 
Collateral  pledged  to  secure  such  series, 
as  described  in  the  Application,  will  be 
sufficient  to  pay  the  principal  of  and 
interest  on  the  variable  rate  Bonds,  even 
if  the  interest  rate  on  any  class  of 
variable  rate  Bonds  climbed  to  the 
interest  rate  cap  in  the  first  interest 
period  and  remained  constant 
throughout  the  hfe  of  the  Bonds. 

Applicant's  Legal  Conclusion 

1.  The  proceeds  from  the  sale  of  the 
Bonds  will  be  used  to  facihtate  the  long- 
term  financing  of  residential  mortgage 
loans  through  the  reinvestment  of  the 
proceeds  in  housing  or  housing-related 
assets.  The  relief  requested  is  necessary 
and  appropriate  in  the  public  interest 
because  the  Applicant  is  the  type  of 
entity  to  which  the  provisions  of  the 
1940  Act  were  intended  to  be  applied, 
"he  safeguards  afforded  to  Bondholders 
"ully  protect  investors,  prospective 
purchases  of  Equity  Interests  will  be 
sophisticated  in  the  area  of  mortgages 
and  mortgage-backed  assets  and  limited 
in  number,  and  the  proposed  activities 
will  promote  the  public  interest  by 
facilitating  the  financing  of  housing  by 
supplying  capital  for  reinvestment  in  the 
real  estate  and  mortgage  markets. 

Applicant's  Conditions 

Applicant  agrees  that  the  requested 
order  may  be  expressly  conditioned 
upon  the  following: 

A.  Conditions  Relating  to  the  Bond 
Collateral 

1.  Each  Series  will  be  registered  under 
the  1933  Act  unless  offered  in  a 
transaction  exempt  from  registration 
pursuant  to  section  4(2)  of  the  1933  Act. 

2.  The  Bonds  will  be  "mortgage 
related  securities"  within  the  meaning  of 
section  3(a)(41)  of  the  Securities 
Exchange  Act  of  1934,  The  Mortgage 
Collateral  directly  securing  the  Bonds 
will  be  limited  to  GNMA,  FNMA  and 
FHLMC  Certificates, 

3.  If  new  Mortgage  Collateral  is 
substituted,  the  substitute  Collateral 
must  (i]  be  of  equal  or  better  quality 
than  the  Collateral  replaced;  (ii)  have 
similar  payment  terms  and  cash  flow  as 
the  Collateral  replaced;  (iii)  be  insured 
or  guaranteed  to  the  same  extent  as  the 
Collateral  replaced;  and  (iv)  meet  the 
criteria  set  forth  in  Conditions  A(2]  and 
(4).  In  addition,  new  Mortgage  Collateral 
may  not  be  substituted  for  more  than 
40%  of  the  aggregate  face  amount  of  the 
Federal  Mortgage  Certificates  initially 
pledged  as  Mortgage  Collateral.  In  no 
event  may  any  new  Mortgage  Collateral 
be  substituted  for  any  substitute 
Mortgage  Collateral.  It  will  be  a  further 


condition  of  any  such  substitution  that 

the  rating  of  the  Bonds  of  such  series 
will  not  be  affected  by  such  substitution. 

4.  All  Bond  Collateral  will  be  held  by 
the  Bond  Trustee  or  on  behalf  of  the 
Bond  Trustee  by  an  independent 
custodian.  Neither  the  Bond  Trustee  nor 
custodian  may  be  an  affiliate  (as  the 
term  "affiliate"  is  defined  in  Rule  405 
under  the  1933  Act.  17  CFR  230.405)  of 
the  Applicant.  The  Bond  Trustee  for 
each  Series  will  be  granted  a  first 
priority  perfected  security  or  lien 
interest  m  and  to  all  Bond  Collateral 
securing  such  Series. 

5.  Each  Series  will  be  rated  in  one  of 
the  two  highest  bond  rating  categories 
by  at  least  one  nationally  recognized 
statistical  rating  organization  that  is  not 
affiliated  with  the  Applicant.  The  Bonds 
will  not  be  "redeemable  securities" 
within  the  meaning  of  section  2(a)[321  of 
the  1940  .Act. 

6.  At  least  annually,  an  independent 
public  accountant  will  audit  the  books 
and  records  of  the  Applicant  and  will 
report  on  whether  the  anticipated 
payments  of  principal  and  interest  on 
the  Mortgage  Collateral  and  other 
Collateral  pledged  to  secure  each  Series 
of  Bonds  continue  to  be  adequate  to  pay 
the  principal  and  interest  on  each  Series 
of  Bends  in  accordance  with  their  terms. 
Upon  completion,  copies  of  the  auditor's 
report(s)  will  be  provided  to  the  Bond 
Trustee. 

B.  Conditions  Relating  to  Variable  Rate 
Bonds 

1.  Each  Series  of  adjustable  or  floating 
interest  rate  Bonds  will  have  set 
maximum  interest  rates  (interest  rate 
caps)  which  may  vary  from  period  to 
period  as  specified  in  the  related 
Prospectus  Supplement. 

2.  At  the  time  of  deposit  of  the  Bond 
Collateral  and  during  the  life  of  the 
Bonds,  the  scheduled  payments  of 
principal  and  interest  to  be  received  by 
the  Bond  Trustee  on  all  Federal 
Mortgage  Certificates  plus  reinvestment 
income  thereon,  and  funds,  if  any, 
pledged  to  secure  the  Bonds  (as 
described  in  the  Application]  will  be 
sufficient  to  make  all  payments  of 
principal  and  interest  on  the  Bonds  then 
outstanding,  assuming  the  maximum 
interest  rate  on  each  Series  of 
adjustable  or  floating  interest  rate 
Bonds.'  Such  Collateral  will  be  paid 


down  as  the  mortgages  underlying  the 
Federal  Mortgage  Certificates  are 
repaid,  but  will  not  be  released  from  the 
lien  of  the  Indenture  prior  to  the 
payment  of  the  Bonds. 

C  Conditions  Relating  to  the  Sale  of 
Equity  Interests 

1.  Any  Equity  Interest  in  the  Applicant 
will  be  offered  and  sold  to  not  more 
than  100  (i)  institutions  or  (ii)  non- 
institutions  which  are  "accredited 
investors"  as  defined  in  Rule  501(a)  of 
the  1933  Act.  Institutional  investors  will 
have  such  knowledge  and  experience  in 
financial  and  business  matters  as  to  be 
capable  to  evaluate  the  risks  of 
purchasing  Equity  Interests  and 
understand  volatility  of  interest  rate 
fluctuations  as  they  affect  the  value  of 
mortgages,  mortgage-related  securities 
and  residual  interests  therein  Non- 
institutional  accredited  investors  will  be 
limited  to  not  more  than  15  of  the  100 
investors,  will  purchase  at  least  $200,000 
of  such  Equity  Interests  and  will  have  a 
net  worth  at  the  time  of  purchase  that 
exceeds  $1,000,000  (exclusive  of  their 
primary  residence).  Further,  non- 
institutional  accredited  investors  will 
have  such  knowledge  and  experience 
financial  and  business  matters, 
specifically  in  the  field  of  mortgage- 
related  securities,  as  to  be  able  to 
evaluate  the  nsk  of  purchasing  an 
Equity  Interest  in  the  Applicant  and  will 
have  direct,  personal  and  significant 
experience  in  making  investments  in 
mortgage-related  securities  and  because 


in 


'  In  the  case  of  a  Senes  thai  contains  a  class  or 
classes  of  adustable  or  floating  rate  Bonds,  a 
number  of  mechanisms  exist  to  ensure  that  this 
representation  will  be  valid  notwithstanding 
subseijueni  potential  increases  in  the  interest  rate 
applicable  to  the  adjustable  or  noaiing  rate  Bonds. 
Procedures  that  have  been  identified  to  date  for 


achieving  this  result  include  the  use  of  (i)  interest 
rate  caps  for  the  ad|ustable  or  floating  rate  Bonds: 
()i)  "inverse"  floating  rate  Bonds  (which  pay  a  lower 
i^le  ot  interest  as  tne  rate  increases  on  the 
corresponding  "normal'  floating  rate  Bonds):  (iii) 
floating  rate  collateral  |such  as  F\MA  adjustable 
rale  Certificates)  to  secure  the  Bonds:  liv)  interest 
rate  swap  agreements  (under  which  the  issuer  of  ihe 
Bonds  would  make  periodic  payments  to  a 
counterparty  at  a  fixed  rate  of  interest  based  on  a 
stated  principal  amount,  such  as  the  pnncipal 
amount  of  Bonds  in  the  floating  rate  class,  in 
exchange  for  receiving  corresponding  periodic 
payments  from  Ihe  counterparty  at  a  floating  rate  .if 
interest  based  on  the  same  principal  amount;  and 
(vj  hedge  agreements  (including  interest  rale  futu.~"S 
and  option  contracts,  under  which  the  issuer  of  i.*ie 
Sonde  would  realize  gams  dunng  penode  of  rising 
interest  rates  sufficient  to  cover  the  higher  interest 
payments  that  would  become  due  dunng  such 
penods  on  Ihe  floating  rate  class  of  Bonds).  It  is 
expected  that  other  mechanisms  me\  t)e  identified 
in  the  future.  Applicant  will  give  the  Staff  of  the 
Division  of  Investment  .Management  (  'Staff')  notice 
by  letter  of  any  such  additional  mechanisms  before 
they  are  utilized.  In  order  to  give  the  Staff  an 
opportunity  to  raise  any  questions  as  to  the 
appropriateness  of  their  use  In  ai;  cases,  these 
mechanisms  w;K  be  adequate  to  ensure  the 
accuracy  of  the  representation  and  will  be  adequate 
to  meet  ihe  standards  required  for  a  rating  of  the 
Bonds  in  one  of  the  two  highest  bond  rating 
cattgones.  and  no  Bonds  will  be  issued  for  which 
this  is  not  the  caie. 
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of  such  knowledge  and  experience, 
understand  the  volatility  of  interest  rate 
fluctuations  as  they  affect  the  value  of 
mortgage-related  securities  and  residual 
interests  therein.  Owners  will  be  limited 
to  mortgage  lenders,  thrift  institutions, 
commercial  and  investment  bansk. 
savings  and  loan  associations,  pension 
funds,  employee  benefit  plans,  insurance 
companies,  real  estate  investment  trusts 
or  other  institutional  or  non-institutional 
investors  as  described  above  which 
customarily  engage  in  the  purchase  of 
mortgages  and  mortgage-related 
securities. 

2.  Each  sale  of  an  Equity  Interest  will 
qualify  as  a  transaction  not  involving 
any  public  offering  within  the  meaning 
of  section  4(2)  of  the  1933  Act. 

3.  Each  sale  of  an  Equity  Interest  will 
prohibit  the  transfer  of  such  Equity 
Interest  if  there  would  be  more  than  100 
beneficial  Owners  of  Equity  Interests  in 
the  Applicant  at  any  time.  Such 
prohibition  will  be  enforced  through 
contractual  provisions  in  the  applicable 
purchase  and  sale  agreements,  stop 
transfer  orders  to  the  transfer  agent  for 
the  Equity  Interests  or  other  appropriate 
means. 

4.  Each  sale  of  an  Equity  Interest  will 
require  each  purchaser  thereof  to 
represent  that  it  is  purchasing  for 
investment  and  not  for  distribution  and 
that  it  will  hold  such  Equity  Interest  in 
its  own  name  and  not  as  nominee  for 
undisclosed  investors. 

5.  Each  sale  of  an  Equity  Interest  will 
provide  that  (i)  no  Owner  of  such  Equity 
Interest  may  be  affiliated  with  the  Bond 
Trustee  and  (ii)  no  holders  of  a 
controlling  (as  that  term  is  defined  in 
Rule  405)  Equity  Interest  in  the 
Applicant  may  be  affiliated  with  either 
the  custodian  of  the  Bond  Collateral  or 
the  agency  rating  the  Bonds. 

6.  If  the  sale  of  the  Equity  Interests 
results  in  the  transfer  of  control  (as  the 
term  "control"  is  defined  in  Rule  405)  of 
the  Applicant,  the  relief  afforded  by  any 
Commission  Order  granted  on  the 
Application  would  not  apply  to 
subsequent  Bond  offerings  by  that 
Apphcant. 

D.  Conditions  Relating  to  REMICs 

The  election  by  the  Applicant  to  be 
treated  as  a  REMIC  will  have  no  effect 
on  the  level  of  the  expenses  that  would 
be  incurred  by  the  Applicant.  If  the 
Applicant  elects  to  be  treated  as  a 
REMIC,  it  will  provide  for  the  payments 
of  administrative  fees  and  expenses  as 
set  forth  in  the  Application.  The 
Applicant  will  ensure  that  the 


anticipated  level  of  fees  and  CT^enses 
will  be  adequately  provided  for 
regardless  of  the  method  selected. 


For  the  Commission,  byrfhe  Division  of 
Investment  Management,1tnder  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary,       I  • 

[FR  Doc.  87-2ri633  Filed  9-4-87;  8:45  am] 
BILLING  CODE  BOIO-OI-M 

IRel.  No.  34-24865;  File  No.  SR-MSTC-87-51 

Setf-Regulatory  Organizations; 
Proposed  Rule  Change  by  Midwest 
Securities  Trust  Company;  Filing 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  788(b)(1),  notice  is  hereby  given 
that  on  March  27, 1987,  the  Midwest 
Securities  Trust  Company  ("MSTC") 
filed  with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  MSTC  filed 
a  letter  amendment  on  August  11, 1987. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  OrganizatiGn's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Attached  to  the  filing  as  Exhibit  A  is 
the  text  to  a  proposed  amendment  to 
MSTCs  Article  III,  Rule  1,  Section  1 
which  would  authorize  MSTC  to  charge 
a  Participant  for  the  failure  to  eliminate 
any  negative  balance  remaining  in  such 
Participant's  account,  twenty-four  hours 
after  notification  by  MSTC  of  the 
existence  of  the  negative  balance.  MSTC 
may  either  buy-in  securities  or  charge 
Participant's  account  130%  of  the  market 
value  of  the  equity  security  or  face  value 
of  a  municipal  or  corporate  bond  which 
constitutes  the  negative  balance. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  sections  (A)  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 


(Aj  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  both  provide  MSTC 
Participants  with  a  stronger  incentive  to 
eliminate  outstanding  negative 
balances,  and  MSTC  with  adequate 
security  should  the  Participant  fail  to 
promptly  cover  such  negative  balances. 
Existing  MSTC  Article  II.  Rule  1.  Section 
1  authorizes  MSTC  to  institute  buy-in 
procedures  to  eliminate  negative 
balances  caused  by  the  failure  to  deliver 
securities  that  are  valid,  genuine  or 
otherwise  in  good  deliverable  form.  The 
proposed  amendment  would  authorize 
MSTC  to  either  buy-in  securities  or 
charge  a  Participant's  account  for  the 
failure  to  eliminate  any  negative 
balance  which  may  result  from  any 
reason,  including  a  negative  balance 
resulting  from  a  partial  redemption 
pursuant  to  Article  IV,  Rule  3. 

It  has  been  MSTCs  experience  that 
most  negative  balances  are  primarily  a 
result  of  deposit  rejects  (securities 
submitted  to  MSTC  which  are  not  in 
good  deliverable  form),  partial  calls  in 
redemption  processing  and 
miscellaneous  account  position 
adjustments.  While  the  existing  buy-in 
procedures  have  Been  adequate  to  limit 
MSTCs  exposure  in  instances,  those 
procedures  are  particularly 
inappropriate  when,  for  example,  a 
limited  market  exists  for  a  security 
which  is  the  subject  of  the  negative 
balance.  MSTC  believes  that  the 
proposed  charge  will  encourage 
Participants  to  continue  to  take  steps  to 
eliminate  a  negative  balance,  even 
though  experiencing  difficulty  because 
of  a  limited  market  for  the  security.  The 
rule  change  will  also  increase  protection 
to  MSTC  should  the  Participant  become 
insolvent  with  negative  balances 
outstanding. 

Participants  with  negative  balances 
would  be  assessed  a  one-time  charge  of 
130%  of  the  market  value  of  the  equity 
security  or  face  value  of  a  municipal  or 
corporate  bond  which  constitutes  the 
negative  balance,  twenty-four  hours 
after  notification  by  MSTC  of  the 
existence  of  the  negative  balance. 
Amounts  collected  will  be  placed  in  a 
separate  escrow  account  and  returned 
to  Participants  after  elimination  of  the 
negative  balance. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

MSTC  does  not  believe  that  any 
burdens  will  be  placed  on  competition 
as  a  result  of  the  proposed  rule  change. 
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(C)  Self-Regulatory  Organization 's 

Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Other 

Comments  have  neither  been  solicited 

nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  |i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 

submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  \'W.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  rule  change  that  are  filed  wiih  the 
Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW„  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  MSTC.  All 
submissions  should  refer  to  File  Number 
SR-MSTC-87-5  and  should  be 
submitted  by  September  29, 1987. 

For  the  Commission,  by  the  Division  of 
Marl<.et  Regulation,  pursuant  to  delegated 
authority. 

Dated;  August  28, 1987. 
]onathan  G.  Katz, 

Secretary. 

Exhibit  A 

Rule  1 — Delivery  of  Securities 

Sec.  1.  Participants  may  deliver  or 
deposit  Securities  to  the  Corporation  (or 
to  such  Correspondent  Depository  or 


Depositories  as  may  from  time  to  ti.me 
be  designated  pursuant  to  Subsection  (1) 
of  Rule  3  of  Article  I)  on  any  Business 
Day  during  such  hours  as  may  be 
prescribed  from  time  to  time  by  the 
Corporation  (or  by  such  Correspondent 
Depository).  Securities  received  by  the 
Corporation  or  by  a  Correspondent 
Depository  after  the  prescribed  cut-off 
time  on  any  Business  Day  shall  be 
processed  as  of  the  next  Business  Day 
All  Securities  shall  be  accompanied  by 
properly  prepared  delivery  tickets  and 
shall  be  in  good  deliverable  form  as 
prescribed  by  the  Corporation  with  the 
appointment  of  such  nominee,  if 
applicable,  as  the  Corporation  may 
designate  from  time  to  time  in  its 
Pi^ocedures  as  attorney  for  the  transfer 
thereof "   *   *.  If  the  Corporation 
determines  at  any  time  that  Securities 
previously  delivered  by  a  Participant  to 
the  Corporation  or  a  Correspondent 
Depository  were  invalid,  not  genuine,  or 
not  in  good  deliverable  form  when 
received  by  the  Corporation  or  the 
Correspondent  Depository,  the 
Corporation  or  the  Correspondent 
Depository  shall  return  such  Securities 
to  the  Participant  and  debit  the 
Participant's  account  accordingly.  If  any 
such  debit,  or  any  other  debit  to  the 
Participant 's  account  for  any  other 
reason  (including  a  debit  resulting  from 
a  partial  redemption  pursuant  to  Article 
IV.  Rule  3).  results  in  a  negative  balance 
in  a  Participant's  account  with  respect 
to  any  class  of  Securities,  the  Participant 
shall  immediately  eliminate  such 
negative  balance  by  delivering  to  the 
Corporation  a  sufficient  quantity  of 
Securities  of  the  same  class.  If  the 
Participant  fails  to  deliver  such 
Securities  withm  twenty-four  hours  after 
notification  from  the  Corporation  as  to 
the  existence  of  the  negative  balance, 
the  Corporation  may  either  cause  such 
Securities  to  be  brought  in  for  the 
account  of  the  Participant  or  charge  the 
account  of  the  Participant  in  a  manner 
and  amount  as  the  Corporation  may 
prescribe  in  its  Procedures.  When  a 
Security  is  brought  in  for  the  account  of 
a  Participant  pursuant  hereto,  the 
Corporation  shall  do  so  in  the  best 
market  available  and  at  the  best  price 
and  terms  then  obtainable,  taking  into 
account  the  Corporation's  need  to 
receive  prompt  delivery  of  the  Security, 
and  neither  the  Corporation  nor  any 
officer,  director  or  employee  thereof 
shall  have  any  liability  in  respect  of  a 
buy-in  transaction  executed  in  good 
faith  under  these  Rules.  The  Corporation 
shall  have  the  discretion  to  appoint  such 
broker  or  brokers  as  it  may  desire  to 
execute  and  clear  the  buy-in 


transaction,  and  the  Participant  for 
whose  account  the  transaction  is 
effected  shall  be  responsible  for  the 
payment  of  all  costs  and  expenses 
incurred  in  connection  therewith.  When 
an  amount  is  charged  by  the 
Corporation  pursuant  to  this  Rule,  such 
amount  collected  shall  be  held  by  the 
Corporation  and  returned  to  such 
Participant  after  elimination  of  any 
such  negative  balance. 

[FR  Doc.  87-20532  Filed  9-*-e7;  8;45  amj 

BILLING  CODE  S01O-O1-M 

SMALL  BUSINESS  ADMINISTRATION 

[License  No.  02/02-0097) 

Filing  of  Application  tor  Transfer  of 
Ownership  and  Control;  Realty  Growth 
Capital  Corp. 

Notice  is  hereby  given  that  an 
application  has  been  filed  with  the 
Small  Business  Administration  (SEA) 
pursuant  to  §  107.601  of  the  Regulations 
governing  sm,all  business  investment 
companies  (13  CFR  107.601(1987))  for 
Transfer  of  Ownership  and  Control  of 
Realty  Growth  Capital  Corporation 
(Licensee),  331  Madison  Avenue,  New 
York,  New  York  10017,  a  Federal 
Licensee  under  the  Small  Business 
Investment  Act  of  1958  (the  Act),  as 
amended  (15  U.S.C.  661  ef  seq.). 

Pursuant  to  a  Stock  Purchase  and  Sale 
Agreement  dated  May  IZ  1987,  Mr.  Alan 
Leavitt  will  purchase  30.400  shares  of 
common  stock  owned  by  Mr.  Lawrence 
A.  Benenson,  representing  all  of  Lhe 
issued  and  outstanding  shares  of  capital 
stock  of  the  Licensee. 

In  consideration  of  the  sale, 
assignment  and  delivery  of  the  Shares 
by  Seller  to  Buyer,  in  full  payment 
therefore  Buyer  shall  deliver  the 
following  to  Seller  at  the  Closing: 

a.  A  certified  or  official  bank  check 
payable  to  the  order  of  the  Seller  for 
$250,000;  and 

b.  A  Promissory  Note  in  the  amount  of 
the  balance  of  the  Purchase  Price. 
The  Purchase  Price  shall  be  the  net 

private  capital  including  earned  surplus 
(S759.569)  reflected  in  the  Licensee's 
Form  468  as  of  March  31. 1987,  as  filed 
with  SBA.  The  amount  of  the  ,Note  shall 
be  equal  to  the  Licensee's  private  capital 
as  of  March  31, 1987.  less  S250.0O0.  Upon 
approval  of  the  Transfer  of  Ownership 
and  Control,  the  officers,  directors  and 
shareholders  of  the  Licensee  will  be  as 
follows: 
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Per- 

centage 

(X 

N«M 

Title  or 
re(ationsn<p 

share 
ownea 

per- 
cem) 

Alan    Leavn     i:0    East    End 

Pres^ien!  i 

too 

Avenue     New     Yom.     New 

DirecKx 

Yorti  10028 

Lawrence    A.     Benenso".    60 

Secretary  S 

Sunor    Place    Soutn,    Me* 

Director 

Vorti    Mew  Vorii  10022 

Oaire  B   Benenson   60  Sunoo 

Director 

Place     S<xitn.     New     Yof* 

Mew  vofk  '0022 

At  the  time  of  approval,  Mr.  Leavitt 
will  contribute  approximately  S250.0OO 
to  the  Licensee  thereby  increasing  the 
Licensee's  private  capital  to  $1,000,000. 
Also  arrangements  have  been  made  to 
relocate  the  Licensee's  office  to  271 
Madison  Avenue,  Nevk-  York,  New  York 
10016. 

Lastly,  the  Licensee  will  lose  its  real 
estate  exemption  and  will  now  maintain 
a  diversified  investment  policy. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owner  and 
management,  and  the  probability  of 
successful  operations  of  the  company 
under  their  management  including 
profitability  and  financial  soundness  in 
accordance  with  the  Small  Business 
Investment  Act  and  the  SEA  Rules  and 
Regulations. 

Notice  is  further  given  that  any  person 
may,  not  later  than  30  days  from  the 
date  of  publication  of  the  Notice,  submit 
written  comments  on  the  proposed  SBIC 
to  the  Deputy  Associate  Administrator 
for  Investment.  Small  Business 
Administration.  1441  "L"  Street.  NVV., 
Washington,  DC  20416. 

A  copy  of  the  Notice  shall  be 
published  in  a  newspaper  of  general 
circulation  in  New  York,  New  York. 

(Catalog  of  Federal  Domestic  Assistance 

Program  No.  59.011.  Small  Business 

Investment  Companies) 

Robert  G.  Lineberry, 

Deputy  Associate  Administrator  for 

Investment. 

(FR  Doc.  87-20514  Filed  9-4-87;  B;45  am) 

BIU-ING  COD€  eOZS-OI-M 


Region  X  Advisory  Council;  Public 
Meeting 

The  U.S.  Small  Business 
Administration  Region  X  Advisory 
Council,  located  in  the  geographical  area 
of  Spokane,  Washington,  will  hold  a 
public  meeting  at  9:30  a.m.,  on  Tuesday. 
October  20, 1987.  in  Room  485  U.S. 
Courthouse  Building.  West  920  Riverside 
Avenue,  Spokane,  Washington,  to 


discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
Valmer  W.  Cameron.  District  Director, 
U.S.  Small  Business  Administration, 
Room  651  U.S.  Courthouse  Building.  Post 
Office  Box  2167.  Spokane,  Washington 
92210,  telephone  (509)  45&-3781. 
lean  M.  Nowak, 

Director,  Office  of  Advisory  Councils. 
August  31,  1987. 
[FR  Doc.  87-20513  Filed  9-4-87;  8:45  am] 

BILLING  CODE  SOK-OI-M 


National  Small  Business  Developn>ent 
Center  Advisory  Board;  Public  Meeting 

The  National  Small  Business 
Development  Center  Advisory  Board 
will  hold  a  public  meeting  on  Monday, 
September  28, 1987,  from  2:00  p.m.  to 
3:30  p.m.  and  Tuesday,  September  29, 
from  8:30  a.m.  to  10:00  a.m.  On  Monday, 
the  meeting  will  be  held  in  Burlington. 
Vermont,  at  the  Sheraton  Burlington  Inn, 
870  Williston  Road,  telephone  (802)  862- 
6576.  On  Tuesday,  the  meeting  will  be 
held  in  Durham,  New  Hampshire,  at  the 
New  England  Center,  on  Strafford 
Avenue,  telephone  (603)  862-2800. 

The  purpose  of  the  meetings  is  to 
discuss  such  matters  as  may  be 
presented  by  Advisory  Board  Members, 
staff  of  the  U.S.  Small  Business 
Administration,  or  others  present. 

For  further  information,  write  or  call 
Hardy  Patten.  SBA.  Room  317.  U.S. 
Small  Business  Administration.  1441  L 
Street.  NW.,  Washington.  DC  20416. 
telephone  (202)  653-6315. 
Jean  M.  Nowak. 

Director.  Office  of  Advisory  Councils. 
September  2. 1987. 
[FR  Doc.  87-20565  Filed  9-4-87;  8:45  am] 

BILLING  CODE  802S-01-M 


lApplication  No.  01/01-53431 

Application  for  a  301(d)  Small 
Business  Investment  Company 
License;  the  Argonauts  MESBIC  Corp. 

An  Application  for  a  license  to 
operate  as  a  small  business  investment 
company  under  the  provisions  of  the 
Small  Business  Investment  Act  of  1958, 
as  amended.  (15  U.S.C.  661  et  seq.)  has 
been  filed  by  The  Argonauts  MESBIC 
Corporation  (Argonauts).  155  North 
Beacon  Street,  Brighton,  Massachusetts 
02135,  with  the  Small  Business 
Administration  (SBA)  pursuant  to  13 
CFR  107,103. 

The  officers,  directors  and  major 


shareholders  of  the  Applicant  are  as 
follows: 


President  4 
Director. 


Secretary. 
Clofk,  and 
Ctiairman 
of  the 
Board 


Treasurer 
and 

Director. 


30% 
Stockholtl- 
er. 


40% 
Stockhold- 
er. 


30% 
Stockhokj- 
er 


Chi  Fu  Yeh. 

12  Doyle 

Circle. 

Frammg- 

ham,  MA 

01701. 
Shih-Chun 

David  Uu, 

110 

Algonquin 

Rd., 

Newton, 

MA  02167. 
Yung  Chi 

Chang,  17 

Surrey 

Lane, 

Needham. 

MA  02192. 


The  Argonauts  MESBIC  Corporation, 
a  Massachusetts  Corporation  will  begin 
operations  with  $1,000,000  paid-in 
capital  and  paid-in  surplus.  Argonauts 
will  conduct  its  activities  primarily  in 
the  State  of  Massachusetts  but  will 
consider  investments  in  businesses  in 
other  areas  in  the  United  States. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  company 
under  their  management,  including 
adequate  profitability  and  financial 
soundness,  in  accordance  with  the  Small 
Business  Investment  Act  of  1958.  as 
amended,  and  the  SBA  Rules  and 
Regulations. 

Notice  is  further  given  that  any  person 
may,  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice,  submit 
written  comments  on  the  proposed 
Applicant. 

Any  such  communication  should  be 
addressed  to  the  Deputy  Associate 
Administrator  for  Investment,  Small 
Business  Administration.  1441  L  St., 
NW,.  Washington.  DC  20416, 

A  copy  of  this  notice  shall  be 
published  in  a  newspaper  of  general 
circulation  in  Brighton,  Massachusetts, 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.11,  Small  Business  Investment 
Companies) 

Dated:  September  2, 1987. 
Robert  G.  Lineberry, 
Deputy  Associate  Administrator  for 
Investment. 
[FR  Doc.  87-20566  Filed  9-^1-87;  8:45  am] 

BILUNG  CODE  S02S-01-M 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

[Order  87-9-3;  Docket  44717) 

Aviation  Proceedings;  Application  of 
Arctic  Circle  Air  Service,  Inc. 

agency:  Department  of  Transportation. 
ACTION:  Notice  of  order  to  show  cause. 

summary:  The  Department  of 
T.-ansportation  is  directing  all  interested 
persons  to  show  cause  why  it  should  not 
issue  an  order  finding  that  Arctic  Circle 
Air  Service,  Inc.,  continues  to  be  fit  to 
engage  in  the  air  transportation 
authorized  by  its  certificate. 
DATES:  Persons  w-ishing  to  file 
objections  should  do  so  no  later  than 
September  17, 1987. 

ADDRESSES:  Responses  should  be  filed 

in  Docket  44717  and  addressed  to  the 
Documentary  Services  Division, 
Department  of  Transportation.  400  7th 
Street.  SVV..  Room  4107,  Washington.  DC 
20590  and  should  be  served  on  the 
parties  listed  in  Attachment  A  to  the 
order^ 

FOR  FURTHER  INFORMATtON  CONTACT: 

Carol  A.  Szekely,  Air  Carrier  Fitness 
Division.  P-56,  U.S.  Department  of 
Transportation,  400  7th  Street.  SW.. 

Washington.  DC  20590.  (202)  366-9721. 

SUPPLEMENTARY  INFORMATION: 

Dated:  September  1.  1987. 

Matthew  V.  Scocozza, 

Assistant  Secretary-  for  Policy  and 
International  Affairs. 

[FR  Doc.  87-20529  Filed  »-^-e7■.  a45  am) 

BILLING  CODE  4910-62-1111 

I  Order  87-9-41 

Aviation  Proceedings;  Fitness 
Determination  of  Hub  Express,  Inc. 

AGENCY:  Department  of  Transportation. 
ACTION:  .Notice  of  commuter  air  carrier 
fitness  determination,  order  to  show 
cause. 

summary:  The  Department  of 

Transportation  is  proposing  to  find  that 
Hub  Express,  Inc.  is  fit.  willing,  and  able 
to  provide  commuter  air  service  under 
section  419(c)(2)  of  the  Federal  Aviation 
Act. 

Responses:  All  interested  persons 
wishing  to  respond  to  the  Department  of 

Transportation's  tentative  fitness 
determination  should  file  their 
responses  with  the  Air  Carrier  Fitness 
Division,  Room  6420,  Department  of 
Transportation,  400  7th  Street.  SW., 
Washington  DC  20590.  and  serve  them 
on  all  persons  listed  in  Attachment  A  to 


the  order.  Responses  shall  be  filed  no 

later  than  September  9,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathy  A.  Lusby.  Air  Cdrncr  Fitr.css 
Division.  Department  of  Transportation, 
400  7th  Street.  SW..  Washington.  DC 
20590.  (202)  366-2337. 

Ddled:  September  1, 1987. 
Matthew  V.  Scocozza, 

Assistant  Secretary  for  Po/icy  and 

International  A  f fairs. 

[FR  Doc.  87-20530  Filed  9-A-«7:  &45  am] 
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Federal  Highway  Administration 
[FHWA  Docket  No  87-14] 

Construction  and  Maintenance;  Use  of 
Coal  Ash 

agency:  Federal  Highway 
.Xdministration  (FHWA).''dOT. 
action:  .Notice  and  request  for 

comment. 

summary:  The  purpose  of  this  document 
is  to  set  forth  the  text  of  an  FHWA 
Notice  which  contains  procedures  to 
increase  the  Federal-aid  matching  share 
for  highway  construction  projects  using 
coal  ash.  Section  117(f).  of  the  Surface 
Transportation  and  Uniform  Relocation 
Assistance  Act  (STURAA)  of  1987  (Pub. 
L.  100-17, 101  Stat.  132. 156)  authorized 
the  Secretary  of  Transportation  to 
increase  the  Federal-aid  matching  share 
by  5  percent  for  certain  highway 
projects,  submitted  by  Slate  highway 
departments,  which  would  employ  the 
use  of  coal  ash.  To  be  eligible, 
significant  amounts  of  coal  ash  must  be 
used  in  the  project.  The  term 
"significant"  was  interpreted  to  mean  a 
major  quantity  of  coal  ash.  It  was 
determined  a  minimum  quantity  should 
be  set  for  project  use  instead  of 
individual  limits  for  each  application. 
This  was  done  to  encourage  multiple 
applications  and  reduce  bookkeeping.  A 
uniform  nationwide  minimum  quantity 
will  also  ensure  consistent 
interpretation  of  the  law.  The  limit  of 
1.000  tons  of  coal  ash  was  chosen  since 
it  will  allow  various  applications  in 
reasonable  quantities  while  preventing 
the  use  of  the  provision  for  only  minor 
quantities  of  coal  ash.  The  1,000  ton 
limit  was  also  established  as  a  quantity 
that  would  be  of  significant  economic 
interest  to  the  producers  of  coal  ash. 
Approvals  for  increased  Federal-aid 
shares  under  this  program  are 
authorized  only  through  September  30, 
1991.  The  implementation  procedures 
are  established  by  the  FHWA  .Notice, 
which  was  issued  on  August  28. 1987. 
While  the  program  will  have  effect  only 


for  a  limited  period,  comments  from  the 
public  are  invited  and  will  be  fully 
considered  should  further  guidance  be 
deemed  appropriate. 

DATE:  Comments  must  be  received  on  or 

bcfiire  .November  9, 1987. 

ADDRESS:  Submit  signed,  written 
comments,  preferably  in  triplicate  to  the 
Federal  Highway  Administration. 
FHWA  Docket  No.  87-14,  Room  4205. 
HCC-10,  400  Seventh  Street,  SW.. 
Washington.  DC  20590.  All  comments 
received  will  be  available  for 
examination  at  the  above  address 
between  8:30  a.m.  and  3:30  p.m..  ET, 
Monday  through  Friday.  Those  persons 
desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  postcard. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Wiiiiam  tK.  Weseman,  Chief. 
Construction  and  Maintenance  Division. 
(202)  366-0932.  or  Mr.  Michael  Laska. 
Office  of  the  Chief  Counsel.  (202)  366- 
1383.  Federal  Highway  Administration. 
400  Seventh  Street,  SW..  Washington. 
DC  20590.  Office  hours  are  from  7:45 
a.m.  to  4:15  p.m..  ET.  Monday  through 
Friday. 

Issued  on  August  28, 1987. 
R.A.  Bamhart, 

Fi'derul  Highway  Administrator. 

Use  of  Coal  Ash 

7.  Purpose 

To  describe  the  procedures  to 
increase  the  Federal-aid  matching  share 
fcf  projects  as  prescribed  in  section 
117(f).  of  the  Surface  Transportation  and 
Uniform  Relocation  Assistance  Act 
(STURAA)  of  1987  (Pub.  L.  100-17. 101 
Stat.  132. 156). 

2.  Definitions 

Coal  ash  consists  of  the  following 
materials: 

a.  Fly  Ash 

The  finely  divided  residue  that  results 
from  the  combustion  of  ground  or 
powdered  coal  and  is  transported  from 
the  combustion  chamber  by  exhaust 
gases. 

b.  Bottom  Ash 

The  heavy  coarse  graded  residue  that 
results  from  the  combustion  of  coal  in  a 
dry  bottom  furnace  which  falls  to  the 
bottom  of  the  furnace. 

c.  Boiler  Slag 

The  heavy  coarse  graded  glassy 
residue  that  results  from  the  combustion 
of  coal  in  a  dry  bottom  furnace  which 
falls  to  the  bottom  of  the  furnace. 

3.  Discussion 

Coal  ash  has  been  shown  to  be  cost 
effective  and  beneficial  in  many  uses. 
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As  such,  Congress  has  found  it  to  be  in 
the  national  interest  to  encourage  and 
promote  the  use  of  coal  ash.  In  an  effort 
to  support  these  technologies,  the 
Conpress  authorized  a  Federal-aid  share 
increase  of  5  per  centum  for  projects 
using  significant  amounts  of  coal  ash. 
Congress  did  not  provide  for  an  increase 
in  the  States'  apportionment  or 
allocation  of  funds  but  only  for  an 
increase  in  the  Federal  pro  rata  share  of 
given  projects. 

a.  All  projects  that  fulfill  the 
requirements  in  paragraph  4a  are 
considered  to  be  eligible  for  the  5 
percent  increase  in  Federal-aid  matching 
ratio. 

b.  Projects  which  use  coal  ash  in 
applications  where  the  material  is  not 
combined  with  portland  cement,  lime,  or 
asphalt  cement  must  address 
environmental  concerns  to  ensure  that 
heavy  metals  will  not  leach  from  the 
roadway. 

0.  Bottom  ash  uses  have  not  been 
included  in  this  directive  since  there  are 
significant  concerns  about  the  durability 
of  the  material  as  an  aggregate.  These 
concerns  are  documented  in  existing 
research  reports. 

d.  The  law  specifically  requires  that  a 
"significant  amount"  of  coal  ash  be  used 
on  a  project  in  order  for  the  project  to  be 
eligible  for  the  5  percent  increase  in 
Federal-aid  matching  ratio.  A  significant 
use  of  coal  ash  is  defined  as  a  total  of 
1.000  tons  or  more  of  coal  ash  for  all 
uses  on  a  project.  This  would  be  based 
on  the  estimated  use  of  coal  ash  at  the 
time  the  plans,  specifications,  and 
estimate  are  approved  or  at  project 
agreement  if  the  contractor  is  given  the 
option  to  use  coal  ash. 

e.  This  provision  does  not  eliminate 
the  need  to  fulfill  the  requirements  in  the 
Federal-Aid  Highway  Program  Manual 
(FHPM).  Volume  6,  Chapter  4,  Section  2, 
Subsection  4,  Construction  Projects 
Incorporating  Experimental  Features,  if 
appropriate. 

f.  The  provisions  in  paragraph  4a  are 
intended  to  enable  the  5  per  centum 
increase  in  Federal-aid  matching  ratio  to 
apply  to  an  entire  highway  or  bridge 
project  which  incorporates  the 
qualifying  uses. 

4  Procedures 

The  use  of  selected  cost  effective  coal 
ash  products  which  meet  a  State's  needs 
for  a  particular  project  may  be 
incorporated  mto  the  proposed  plans 
and  specifications.  States  with 
"permissive  specifications"  which  allow 
the  contractor,  at  his/her  option,  to 
incorporate  coal  ash  products  qualifying 
for  this  program  should  require  the 
contractor  to  declare  at  bid  opening  the 
intended  use  of  such  coal  ash  products 


and  the  estimated  amount  of  coal  ash 
that  will  be  used.  This  is  necessary  to 
determine  if  the  5  per  centum  increase  in 
the  Federal-aid  matching  ratio  will  be 
applicable. 

a.  Approval.  (1)  On  or  before 
September  30. 1991.  the  Division 
Administrator  may  approve  a  request  by 
a  State  highway  agency  to  increase  the 
Federal-aid  matching  ratio  by  5  per 
centum  for  the  entire  project  cost  if  the 
project: 

(a)  Incorporates  the  use  of  fly  ash, 
and/or 

(b)  The  use  of  boiler  slag,  and 

(c)  A  significant  amount  of  coal  ash  is 
used  as  defined  in  paragraph  3d. 

(2)  In  no  case  may  the  Federal-aid 
matching  ratio  be  increased  above  95 
percent  through  the  application  of  this 
provision. 

b.  Fiscal  procedures.  (1)  Normal 
reporting  procedures  will  be  followed  as 
prescribed  in  FHWA  Order  H  4500.2A, 
Fiscal  Management  Information  System 
Handbook,  except  for  the  following: 

(a)  The  amount  of  additional  Federal 
funds  approved  by  the  FHWA  will  be 
entered  on  the  Form  FHWA-37,  Project 
Status  Record,  and  reported  as  a 
separate  line  item  utilizing  the 
miscellaneous  work  type  code  YOlO — 
Coal  Ash.  No  special  appropriation 
codes  will  be  used  for  the  increased 
Federal  share. 

(b)  An  amount  equal  to  the  additional 
Federal  funds  reported  on  the  separate 
line  utilizing  work  type  code  YOlO  will 
be  deducted  from  the  total  cost  column 
of  the  predominant  line  and  entered  as 
the  total  cost  for  the  increased  Federal 
share.  (The  amount  in  the  summary 
Federal  funds  field  must  be  no  more 
than  95  percent  of  the  amount  in  the 
summary  total  cost  field.) 

(c)  Line  item  coded  with  work  code 
YOlO  will  be  coded  the  same  as  the  line 
containing  the  predominant  cost  of 
paving  materials,  except  data  entered  in 
the  "miles"  column  will  not  be  repeated 
on  this  line. 

(2)  The  Form  PR-2.  Federal-Aid 
Project  Agreement,  will  contain  the 
following  statement: 

"Additional  Federal  funds  of  $ have 

been  approved  in  accordance  with  Pub.  L. 
100-17.  section  117(f).  The  Federal-aid 
participation  is percent. 

5.  Reporting 

All  projects  covered  by  this  Notice 
should  be  reported  on  form  FHWA  1531, 
Coal  Ash  Utilization  Report 
(Attachment).  This  form  should  be 
submitted  to  the  Office  of  Highway 
Operations,  Construction  and 
Maintenance  Division  (HHO-30).  This 
report  will  be  completed  bv  the  FHWA 
Division  Office  (RCS  No.  HHO-33-01). 


In  addition,  the  projects  may  be  subject 
to  the  reporting  requirements  of  FHPM 
6-4-2^. 

Attachment— RCS  No.  HHO-33-01; 
Expiration  Date  September  30,  1991 

Coal  Ash  Utilization  Report 


Slale 


Fly  ash 
Portland  cement 
concrete 


Soil  siaWization 

Pozzoianic  or  Cement 

slat»li2ed  bases  or 

subbases. 

Grouting  

Mineral  filler  in  asphalt 

mixes 

Embankments 

Others   

Boiler  slag 

Aggregate 

Omer  

Total  Ions  used  .. 


Form  FHWA  1531 

(FR  Doc.  87-20506 
BILLING  CODE  4910-22-M 


Construction 
proiect  No. 


Percent  cement 
replaced 


Percent  by  total 
weight  of 
mixture. 


County 


Tons  used 
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VETERANS  ADMINISTRATION 

Agency  Form  Letter  Under  0MB 
Review 


agency:  Veterarts  Administration. 
action:  .Notice. 

SUMMARY:  The  Veterans  Administration 
has  submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  contains  an 
extension  and  lists  the  following 
information:  (1)  The  department  or  staff 
office  issuing  the  form  letter.  (2)  the  title 
of  the  form  letter,  (3)  the  agency  form 
letter  number,  if  applicable.  (4)  a 
description  of  the  need  and  its  use,  (5) 
how  often  the  form  letter  must  be  filled 
out,  (6)  who  will  be  required  or  asked  to 
report,  (7)  an  estimate  of  the  number  of 
responses,  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  fill  out  the 
form  letter,  and  (9)  an  indication  of 
whether  section  3504(h)  of  Pub.  L.  96-511 
applies. 

ADDRESSES:  Copies  of  the  form  letter 

and  supporting  documents  may  be 
obtained  from  Patti  Viers.  Agency 
Clearance  Officer  (732).  Veterans 
Administration.  810  Vermont  Avenue. 
NW.,  Washington.  DC  204.':0.  (202)  233- 
2146.  Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
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the  VAs  0MB  Desk  Officer.  Joseph 
Lackey,  Office  of  Management  and 
Budget,  726  Jackson  Place,  NW., 
Washington,  DC  20503,  (202)  395-7316. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
0MB  Desk  Officer  on  or  before 
November  9, 1987. 

Dated:  September  1.  1907. 
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By  direction  of  the  Administrator. 
David  A.  Cox, 

Associate  Deputy  Administrator  for 
Management. 

EXTENSION 


1.  Department  of  Veterans  Benefits. 

2.  Statement  of  Witness  to  Accident. 

3.  VA  Form  Letter  21-«06. 


4.  This  information  is  necessary  to 
determine  the  veteran's  entitlement  to 
benefits  due  to  accidental  injury. 

5.  On  occasion. 

6.  Individuals  or  households. 
7. 13.200  responses. 

8.  4.400  hours. 

9.  Not  applicable. 

[FR  Doc.  87-20502  Filed  &-4-87:  8:45  am] 
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Sunshine  Act  Meetings 


Federal   Register 

Vol.  52.  No.  173 

Tuesday.  September;  8.  1987 


This   section   of   the   FEDERAL    REGISTER 
contains   notices   of   meetings   published 
under   the    "Government    in    the    Sunshine 
Act  ■    (Pub.    L    94-409)   5    U  S  C.    552b(e)|3). 


COMMODITY  FUTURES  TRADING 

COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT:  52  FR  33314. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 

OF  MEETING:  10:00  a  m,.  September  22, 

198-. 

CHANGE  IN  THE  MEETING:  The  meeting  on 

the  financial  rule  enforcement  review  is 

cancelled. 

CONTACT  PERSON  FOR  MORE 

information:  Jean  .X  Webb,  Secretai7 

of  the  Commission. 

Jean  .\.  Webb. 

Secrt'lary  of  the  Commission. 

|FR  Doc  8--20656  Filed  9-3-87;  3:54  pm] 
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federal  deposit  insurance 
corporation 

Notice  of  Change  in  Subject  Matter  of 
Agency  Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)), 
notice  is  hereby  gi\en  that  at  its  open 
meeting  held  at  2:00  p.m.  on  Tuesday, 
September  1,  1987.  the  Corporation's 
Board  of  Directors  determined,  on 
m.otion  of  Chairman  L.  William 
Seidman.  seconded  by  Director  C.C. 
Hope,  |r.  (Appointive),  concurred  in  by 
Director  Robert  L,  Clarke  (Comptroller 
of  the  Currency),  that  Corporation 
business  required  the  withdrawal  from 
the  agenda  for  consideration  at  the 
meeting,  on  less  than  seven  days'  notice 
to  the  public,  of  the  following  matter: 
Report  of  the  Director,  Division  of 

Accounting  and  Co.rporate  Services 
MemiOrandum  re:  Investment 

Management  Report.  Quarter  Ending 

June  30,  1987 

By  the  same  m.ajority  vote,  the  Board 
further  determined  that  no  earlier  notice 
of  the  change  in  the  subject  matter  of  the 
meeting  was  practicable. 

Dated:  September  2, 1987. 

Fi'diT.i!  Deposit  Insurance  Corporation. 

Moyie  L.  Robinson, 

F.\eculive  Secretary. 

|FR  Doc  87-20671  Filed  9-3-87;  3:54  pmj 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Change  in  Subject  Matter  of 
Agency  Meeting 

Pursuant  to  the  provisions  of 
subsection  (e){2J  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)), 
notice  is  hereby  given  that  at  its  closed 
meeting  held  at  2:30  p.m.  on  Tuesday, 
September  1, 1987,  the  Corporation's 
Board  of  Directors  determined,  on 
motion  of  Chairman  L.  William 
Seidman,  seconded  by  Director  C.  C. 
Hope,  Jr.  (Appointive),  concurred  in  by 
Director  Robert  L.  Clarke  (Comptroller 
of  the  Currency),  that  Corporation 
business  required  the  addition  to  the 
agenda  for  consideration  at  the  meeting, 
on  less  than  seven  days'  notice  to  the 
public,  of  a  request  for  financial 
assistance  pursuant  to  section  13(c)  of 
the  Federal  Deposit  Insurance  Act. 

The  Board  further  determihed,  by  the 
same  majority  vote,  that  no  earlier 
notice  of  the  change  in  the  subject 
matter  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matter  in  a  meeting 
open  to  public  observation;  and  that  the 
matter  could  be  considered  in  a  closed 
meeting  by  authority  of  subsections 
(c)(4).  (c)(6).  (c)(8),  (c)(9)(A)(ii),  and 
(c)(9)(B)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c)(4),  (c)(6). 
(c)(8),  (c)(9)(A)(ii),  and  (c)(9)(B)). 

Dated:  September  2. 1987. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 

Executive  Secretary. 

(FR  Doc.  87-20672  Filed  9-3-87;  3:54  pm) 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  11:10  a.m.  on  Tuesday.  August  25, 
1987,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session,  by  telephone 
conference  call,  to  consider  matters 
relating  to  the  possible  failure  of  certain 
insured  banks. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C. 
Hope,  Jr.  (Appointee),  seconded  by  Mr. 
Dean  S.  Marriott,  acting  in  the  place  and 
stead  of  Director  Robert  L.  Clarke 


UM  I 


(Comptroller  of  the  Currency),  concurred 
in  by  Chairman  L.  William  Seidman, 
that  Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  pursuant 
to  subsections  (c)(8).  {c)(9)(A)(ii),  and 
(c)(9)lB)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c)(8), 
(c)(9)(A)(ii),  and  (c)(9)(B)). 

Dated:  September  1. 1987. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 
Executive  Secretary. 
JFR  Doc.  87-20673  Filed  9-3-87;  3:55  pmJ 
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FEDERAL  ENERGY  REGULATORY 
COMMISSION 

September  2.  1987. 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(a)  of  the 
Government  in  the  Sunshine  Act  (Pub.  L. 
No.  94-409),  5  U.S.C.  552B. 
TIME  AND  DATE:  September  9,  1987, 10:00 
a.m. 

place:  825  North  Capitol  Street,  NE.. 
Room  9306.  Washington,  DC  20426. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED:  Agenda. 

Note. — Items  listed  on  the  agenda  may  be 

dele'ed  without  further  notice. 

CONTACT  PERSON  FOR  MORE 
information:  Kenneth  F.  Plum.b. 
Secretary.  Telephone  (202)  357-8400. 

This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  Public  Reference  Room. 

Consent  Power  .Agenda.  882nd  Meeting — 
September  9.  1987,  Regular  Meeting  (10:00 
a.m.) 

CAP-1. 
Project  No.  2142-008.  Central  Maine  Power 

Company  I 

CAP-2.  I 

Project  Nos.  9593-001.  and  002,  Pollock  City 

Conservationists 
Project  No.  10097-001.  Kingdom  Energy 

Products.  Inc. 
Project  Nos.  10299-001  and  10317-001 

Nooksack  River  Hydro 
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Project  N'os.  10142-001.  10181-001.  1018(>- 

001.  10195-001.  10194-001  and  10195-001. 

Sauk  River  Hydro 
Project  Nos.  10145-001.  1014&-001.  10148- 

001.  10149-001.  10150-001, 10151-001. 

101,52-001.  10185-flOl.  10187-001.  10189- 

001.  10197-001.  10210-001.  10211-O01. 

10212-001.  10213-001. 10214-OO1.  10215- 

001.  10216-001  and  10217-001.  Skykomish 

River  Hydro 
Project  Nos.  10188-001  and  10192-001. 

SlJllaguamish  River  Hydro 
Project  Nos.  10099-001.  10100-001.  10101- 

001.  10258-001.  10266-001.  10274-001  and 

10288-001.  Cascade  River  Hydro 
Project  No.  10129-001.  Cranbeirry  Creek 

Hydro.  Inc. 
Project  No.  10141-001,  William  C.  Porter 
Project  No.  10166-001.  Francis  A.  Smith 
Project  Nos.  10184-001.  10297-001.  10311- 

001  and  10313-001.  Skagit  River  Hvdro 
Project  No.  10190-001.  Saulk  River  Hydro 
Project  Nos.  10257-001.  10269-001.  10270- 

001.  10272-001.  10273-001.  10292-001, 

10305-001.  10307-001.  10308-001  and 

10321-001.  Washington  Hydro 

Development  Company 
Project  Nos.  10275-001  and  10279-001. 

Suiattle  River  Hydro 
CAP-3. 

Project  No.  3749-008,  Mitex.  Inc. 
CAP-4. 

Project  Nos.  8136-005  and  10062-001, 

Friends  of  Keeseville,  Inc. 
Project  No.  9817-003.  Cash  Flow  Systems, 

Inc. 
CAP-5. 
Project  No.  8245-001.  Bellows-Tower 

Hydro.  Inc. 
CAP-6. 
Project  No.  8546-001.  Howard  and  Mildred 

Carter 
CAP-7. 

Project  Nos.  3865-003.  005.  006.  007  and  008. 

Guadalupe-Blanco  River  Authority 
CAP-8. 

Project  No.  3228-005.  Atlantic  Power 

Development  Corporation 
CAP-9, 
Project  Nos.  9690-001  and  002.  Orange  and 

Rockland  Utilities.  Inc. 
Project  No.  9754-001.  Rio  Hydroelectric 

Associates.  Inc. 
CAP-10. 
Project  No.  10341-002.  Gem  Irrigation 

District 
CAP-11. 
Project  No.  9167-001.  Pennsylvania 

Hvdroelectric  Development  Corporation 
CAP-i2. 

Project  No.  9550-001.  Lower  Patterson,  Inc. 
CAP-13. 
Project  No.  5927-007.  Goose  Creek  Hydro 

Associates 
CAP-14. 

Project  No.  3195-015.  Joseph  M.  Keating 
CAP-15. 
Project  .No.  5928-000.  Cornell  University 
Project  No.  6744-000,  City  of  Ithaca,  New 

York 
CAP-16. 

Project  No.  7266-001.  Colorado  Hydro- 
Power  Corporation 
CAP-17. 
Project  Nos.  137-002. 1962-000  and  1988- 

007.  Pacific  Gas  and  F.lectric  Company 


J'ro)eLl  Nos.  1388-001  and  1389-001. 
Southern  California  Edison  Company 
CAP-18. 
Docket  .Nos.  EL87-19-001  and  002,  Florida 
Power  &  Light  Company 
CAP-19. 

Docket  Nos.  ER84-560-002  and  003.  Union 
Electric  Company 
CAP-20. 

Docket  No.  ER86-684-003,  Jersey  Central 
Power  and  Light  Company.  Pennsylvania 
Electric  Company.  Metropolitan  Edison 
Company.  GPU  Service  Corporation  and 
Niagara  Mohawk  Power  Corporation 
CAP-21. 
Docket  No.  ER87-24O-002,  Carolina  Power 
&  Light  Company 
CAP-22. 
Docket  No.  ER87-330-001.  Monongahela 
Power  Company,  et  o!. 
CAP-23. 
Docket  No.  ER82-769-008,  Minnesota 
Power  &  Light  Company 
CAP-24. 
Docket  No.  ER87-310-O02,  Central  Vermont 
Public  Service  Corporation 
CAP-25. 
Docket  Nos.  EL87-13-001  and  002,  City  of 
Holyoke  Gas  and  Electric  Department, 
City  of  Westfield  Gas  and  Electric  Light 
Department,  Marblehead  Municipal  Light 
Department,  Middleborough  Municipal 
Gas  and  Electric  Department,  North 
Attleboro  Electric  Department,  Peabody 
Municipal  Light  Plant,  Shrewsbury 
Electric  Light  Department,  Templeton 
Municipal  Light  Plant,  Town  of  Boylston 
Municipal  Light  Department,  Town  of 
Hudson  Light  and  Power  Department, 
Town  of  Littletown  Municipal  Light  and 
Water  Department,  Town  of  Wakefield 
Municipal  Light  Department,  and  West 
Boylston  Municipal  Lighting  Plant  v. 
Boston  Edison  Company 
CAP-26. 
Docket  No.  QF83-1 96-002.  Big  Horn  Energy 
Partners 
CAP-27. 
Docket  No.  ER87-65-001,  West  Texas 
Utilities  Company 
CAP-28. 
Docket  No.  ER86-701-001.  Kansas  City 
Power  &  Light  Company 
CAP-29. 
Docket  No.  ER87-30-001,  United 
Illuminating  Company 
CAP-30. 
Docket  No.  ER87-263-001.  Cambridge 
Electric  Light  Company 
CAP-31. 
Docket  No.  ER87-327-001,  Pacific  Gas  «■ 
Electric  Company 
CAP-32. 

Docket  No.  ER86-58-O04.  Louisiana  Public 
Service  Commission  v.  System  Energy 
Resources.  Inc. 
Docket  ,No.  EL86-59-001  and  003.  Louisiana 
Public  Service  Commission  v.  Middle 
South  Service.  Inc. 
Docket  Nos.  ER82-616-030  and  ER87-60- 
001.  System  Energy  Resources,  Inc. 
CAP-33. 

Docket  No.  EL86-11-003.  Delmarva  Power 
&  Light  Company 
CAP-34. 
Docket  No.  EL85-1-000.  Greensboro 
Lumber  Company  v.  Rayle  Electric 


Membership  Corporation  and  Ogietnorpe 
Power  Corporation 

Docket  No.  EL85-8-000.  Greensboro 
Lumber  Company  v.  Oglethorpe  Power 
Corporation.  .Altamaha  EMC,  Amicalola 
EMC,  Canoochee  EMC,  Carroll  EMC, 
Central  Georgia  EMC,  Coastal  EMC, 
Cobb  EMC,  Colquitt  EMC,  Coweta- 
Fayette  EMC,  Douglas  County  E.MC, 
Excelsior  EMC,  Flint  EMC.  Grady  Ojunty 
EMC.  Habersham  EMC.  Hart  County 
EMC.  Ii-win  County  EMC.  Jackson  EMC. 
Jefferson  EMC.  Lamar  E.MC,  Little 
Ocmulgee  EMC,  Middle  Georgia  EMC. 
Mitchell  EMC.  Ocmulgee  EMC.  Oconee 
EMC.  Okefenoke  Rural  EMC.  Palaula 
EMC.  Planters  EMC.  Rayle  EMC,  Salilla 
Rural  EMC.  Sawnee  EMC.  Slash  Pine 
EMC.  Snapping  Shoals  EMC.  Sumter 
EMC.  Three  Norih  EMC,  Tri-County 
EMC,  Troup  County  EMC,  Upson  County 
EMC,  Walton  EMC,  Washington  EMC, 
Municipal  Electric  Authority  of  Georgia. 
City  of  Adel,  Georgia,  City  of  Albany, 
Georgia,  City  of  Bamesville,  Georgia, 
City  of  Blakely,  Georgia,  City  of  Brinson, 
Georgia.  City  of  Buford.  Georgia.  City  of 
Cairo.  Georgia.  City  of  Calhoun,  Georgia. 
City  of  Camilla.  Georgia.  City  of 
Cartersville,  Georgia,  City  of  College 
Park,  Georgia.  City  of  Commerce, 
Georgia,  City  of  Covington,  Georgia, 
Crisp  County  Power  Commission.  City  of 
Doerun.  Georgia.  City  of  Douglas, 
Georgia,  City  of  East  Point.  Georgia.  City 
of  Elberlon.  Georgia.  City  of  Ellaville, 
Georgia,  City  of  Fairburn,  Georgia.  City 
of  Fitzgerald,  Georgia  and  City  of 
Forsyth,  Georgia 
CAP-35. 

Docket  No.  EL87-35-000,  Savannah  Electric 
and  Power  Company 
CAP-36. 

Docket  No.  EL87-27-O00,  Sycamore 
Cogeneration  Company 

Consent  Miscellaneous  Agenda 

CAM-1. 
Docket  No.  FA85-63-003.  Long  Island 
■Lighting  Company 
CA.M-2. 
Docket  No.  FA8&-19-001,  System  Energy 
Resources,  Inc. 
CAM-3. 

Omitted 
CAM-4. 
Docket  No.  FA83-^MX)2,  Duke  Power 
Company 
CAM-5. 

Omitted 
CAM-6. 
Docket  No.  RM87-35-000.  Generic 
Determination  of  Rate  of  Return  on 
Common  Equity  for  Public  Utilities 
CAM-7. 

Docket  No.  RM87-32-000.  Requirements  of 
Landowner  Notification  under  section  14 
of  the  Electric  Consumers  Protection  Act 
CAM-8. 
Docket  Nos.  RM87-3-002  through  018, 
Annual  Charges  under  the  Omnibus 
Budget  Reconciliation  Act  of  1986 
CAM-9. 


Docket  Nos  RM83-41-O01.  002,  003  and 
004.  Rules  of  Discovery  for  Trial-Type 
Proceedings 
CAM-10. 

Docket  No.  Gl'86-«>-nU(I  Railroad 
Commission  of  Texas,  Paramount 
Petroleum  Corporation,  David  Pilot  Gas 
Unit  No,  1  Well  NGP.\  Section  108 
Determination,  FERC  No.  1D82-27133, 
NGPA  Section  l(18-Enchanced  Recovery. 
FB:RC  No.  IDH2-295H8 
CAM-11 
Docket  No,  GP8()-l3-4)(H),  Slate  of 
Louisiana.  Section  102  Determination, 
Jeems  Bayou  Production  Corporation, 
Martin  ANo,  1  Well.  FERC  [D  No.  84- 
20414 
CA.M-12, 

Docket  No,  GP87-1 1-000.  ANR  Pipeline 
Company  v,  Conoco  Inc, 
CAM-13, 

Docket  No.  GP8r-l-*)00,  Arkia  Energy 
Resources,  a  Division  of  Arkla.  Inc.. 
Complainant,  v,  Alice-Sidney  Oil 
Company  and  Anthony  Oil  &  Gas 
Company,  Respondents 
CA.V1-14 
Docket  No,  SA86-2»-001. 1  il  S  Oil  and  Gas 
Company 
CAM-15, 

Docket  No,  RA85-fi-002.  Utex  Oil  Company 
CA.M-16. 
Docket  No  R.A8r>->-000.  Little  America 
Refining  Company 

Consent  Gas  .-Xgenda 

CAC-1. 

Docket  No.  RP87-86-0(X).  K  N  Energy.  Inc. 
CAG-2. 
Docket  No.  RP85-112-002.  Boundary  Gas, 
Inc. 
CAG-3. 

Docket  No.  RP8r-«M)04.  Western 
Transmission  Corporation 
CAG-4. 

Docket  No.  RP87-70-001.  East  Tennessee 
Natural  Gas  Company 
CAG-5 

Docket  No.  RP84-~6-^W.^,  .Alabama- 
Tennessee  Gas  Company 
CAC-6 

Omitted 
CAG-r. 

Docket  Nos,  RP86-33-0O4  through  007  and 
RP86-91-003  through  005,  Midwestern 
Gas  Trdnsmission  Company 
CAG-8, 
Docket  No  RP8.i-87-(X)4,  Consolidated  Gas 
Transmission  Corporation 
CAG-9 

Docket  Nos,  T.'\B7-2-2-^)00  and  001.  East 
Tennessee  Natural  Gas  Company 
CAG-10, 

Docket  No,TA87^l-lfr-(W0,  Kentucky  West 
Virginia  Gas  Company 
CAG-n. 

Docket  No.  TA85-H7-<X)2.  Texas  Eastern 
Transmission  Corporation 
CAG-12. 

Docket  Nos.  STB7-2155-000  and  ST87- 
2229-000,  Seagull  Shoreline  System 

CACr-\\ 

Di.(  ket  Nos,  ST8"-2245-000  and  ST87- 
22tjJ-0O0.  Lear  Gas  Transm.ssion 
Company 
CAG-14, 


Docket  NosjST87-2667-000,  ST87-3679-000 
and  ST87-3680-O0O.  Washington  Gas 
Light  Company 
CAG-15. 
Docket  No.  STB7-350-000,  Cabot  Pipeline 
Corporation 
CAG-16. 

Docket  No.  RI87-1-001,  Exxon  Corporation 
CAG-17. 
Docket  Nos.  G-2602-002  and  G-11630-001. 

Marathon  Oil  Company 
Docket  Nos.  C-2895-001,  G-9980-001.  G- 
11587-001.  G-1 3220-000.  G-1 4832-001 
and  CI87-718-000.  ARCO  Oil  and  Gas 
Company,  Division  of  Atlantic  Richfield 
Company 
Docket  No.  C-5663-000,  Amoco  Production 

Company 
Docket  Nos.  G-14830-000.  0187-218-000 
and  CI87-521-000,  Champlin  Petroleum 
Company 
Docket  Nos.  G-16134-001  and  CI69-334- 
000.  Sun  Exploration  and  Production 
Company 
Docket  Nos.  CI61-316-001  and  CI87-88-000. 

Phillips  Petroleum  Company 
Docket  No.  C 167-1 602-003.  CI78-1019-000 
and  CI87-73-000.  BHP  Petroleum 
(Americas).  Inc. 
Docket  No.  CI87-606-000,  Union  Texas 

Petroleum  Corporation 
Docket  No.  G-6352-002.  Conoco.  Inc. 
Docket  No.  CI87-252-OO0,  Chevron  U.S.A., 

Inc. 
Docket  Nos.  CI87-430-000  and  0187-671- 

000.  Hamon  Operating  Company 
Docket  No.  CI87^82-000.  J.M.  Huber 
Corporation 
CAG-18. 

Docket  No,  CI87-353-000.  Kenrell 
Petroleum  Resources,  Inc. 
CAG-19. 
Docket  No.  CP87-108-002.  Columbia  Gas 
Transmission  Corporation 
CAG-20. 
Docket  Nos.  CP87^51-001,  002  and  003. 
Northeast  U.S.  Pipeline  Projects 
CAG-21, 
Docket  No.  CP86-709-001,  Midwestern  Gas 
Transmission  Company 
CAG-22. 
Docket  No.  CP86-251-002,  Tennessee  Gas 
Pipeline  Company,  a  Division  of  Tenneco 
Inc.  ' 

CAG-23. 

Docket  Nos.  CP86-747-003.  CP86-265-002, 
CP86-^0ft-O02  and  CPB7-128-002. 
Transcontinental  Gas  Pipe  Line 
Corporation 
CAG-24, 

Docket  Nos.  CP85-78-000  and  001. 
Mountain  Fuel  Resources,  Inc. 
CAG-25. 

Docket  No.  CP87-225-000.  South  jersey  Gas 
Company.  Complainant  v.  SunOlin 
Chemical  Company.  Respondent 
CAG-26. 
Docket  No.  CP87-6-000.  Northwest  Pipeline 
Corporation 
CAG-27. 
Docket  No.  CP87-22-000,  Northwest 
Pipeline  Corporation 
CAG-28. 

Docket  Nos,  CP83-63-000  and  001. 

Wyoming  Interstate  Company.  Inc. 
Docket  No.  CP83-70-000,  Overthrust 
Pipeline  Company 


Docket  No.  CPe3-222-000,  Canyon  Creek 

Compression  Company 
Docket  No,  CP84-48i>-00fl,  Midwestern  Gas 

Transmission  Company 
Docket  .No.  CP84-514-0(X),  Northern 
Natural  Gas  Company,  Division  of  Enron 
Corporation 
Docket  No.  CPB4-5 72-000,  .\NR  Pipeline 

Company 
Docket  No!  CP85-11-000.  Natural  Gas 

Pipeline  Company  of  America 
Docket  Nos,  CP84-595-000,  002  and  003. 

Colorado  Interstate  Gas  Company 
Docket  No,  CP84-564-0(X),  Tennessee  Gas 
Pipeline  Company,  A  Division  of 
Tenneco  Inc. 
CAC-29. 

Omitted 
CAG-30. 

Docket  No.  CP86-676-000,  Equitable  Gas 
Company,  a  Division  of  Equitable 
Resources.  Inc.  and  Equitable 
Transmission  Company 
CAG-31. 
Docket  No.  CP87-296-000.  United  Gas  Pipe 
Line  Company 
CAG-32. 

Docket  No.  CP86-24(5-000.  United  Gas  Pipe 
Line  Company 
CAG-33. 

Docket  Nos.  CP87-344-000.  CP87-345-000, 
CP87-346-O00.  CP87-347-0O0.  CP87-34fl- 
000.  CP87-359-0(X).  CP87-360-000.  CP87- 
361-000.  CP87-364-000.  CP87-372-0OO, 
CP87-373-OO0,  CP87-374-000,  CP87-375- 
000,  CP87-383-000,  CP87-384-000  and 
CP87-385-000.  United  Gas  Pipe  Line 
Company 
CAG-34 

Docket  Nos.  CP87-55-000,  CP87-180-000. 
CP87-22O-000  and  CP87-260-000.  United 
Gas  Pipe  Line  Company 
CAG-35, 

Docket  Nos,  CP87-234-000  and  001. 

Northern  Border  Pipeline  Company 
Docket  Nos.  CP87-299-000  and  001.  " 
Northern  Natural  Gas  Company.  Division 
of  Enron  Corporation 
CAG-36, 

Docket  No.  CP87-141-000.  Colorado 
Interstate  Gas  Company 
CAG-37. 
Docket  No.  CP87-1 88-000.  Transcontinental 
Gas  Pipe  Line  Corporation 
CAG-38. 
Docket  Nos.  CP87-7-000  and  001.  Texas 
Gas  Transm.ission  Corporation 
CAG-39. 

Docket  No.  CP87-43-000.  Arkla  Energy 
Resources,  a  Division  of  Arkla.  Inc. 
CA&-40. 

Docket  No.  CP83-l40-0<)4.  K  N  Energy,  Inc. 
CAG-41. 
Docket  No.  CP70-7-033,  Southern  Natural 
Gas  Company 
CAG-42. 

Docket  Nos.  RPa6-in5-004.  Oil.  RP8r>-l()9- 
002  and  006.  ANR  Pipeline  Company 
CAG-43. 

Docket  No.  TA87-2-9-002.  Tennessee  Gas 
Pipeline  Company,  a  Division  of  Tenneco 
Inc. 
CAG-^4. 
Docket  No.  RP8f>-4ft-000.  Columbia  Gas 
Transmission  Corporation  v. 


UM  I 
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Transcontinental  Gas  Pipe  Line 
Cor-poration 
Docket  No.  RP87-7-012,  Transcontinental 
Gas  Pipe  Line  Corporation 

/.  Licensed  Project  <\/o«ers 

P-1. 

Project  No.  5867-010.  Long  Lake  Energy 
Corporation,  Order  on  request  for  stay  of 
license. 

//.  Electric  Rate  Matters 
ER-1. 

Docket  .\o.  ER76-2O5-0O3,  Southern 

California  Edison  Company.  Opinion  and 
order  determining  just  and  reasonable 
rates. 

Miscellaneous  Agenda 

M-1. 
Docket  Nos.  RM86-6-004.  005  and  006, 
Construction  Work  in  Progress.  Order  on 
rehearing. 

/.  Pipeline  Rate  Matters 
RP-1. 

Docket  Nos.  TA85-3-29-009.  016,  020.  025, 
TA8e-l-29-006,  TA85-l-29-00t}.  TA86-5- 
29-007,  RP83-137-025  and  CPBS-l 90-003, 
Transcontinental  Gas  Pipe  Line 
Corporation.  Order  on  initial  decision 
concerning  transition  cos's. 
RP-2, 

Omitted 

//.  Producer  Matters 

CM, 

Reserved 

///.  Pipeline  Certificate  Matters 

CP-1. 

Reserved 
Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc.  87-20666  Filed  9-3-87;  3:54  pm) 

BILLING  CODE  6717-01-M 

FEDERAL  HOME  LOAN  MORTGAGE 

CORPORATION 

DATE  AND  TIME:  Tuesday,  September  8. 

1987,  2:00  p.m. 

place:  1776  G  Street,  NW.,  Washington. 

DC.  Conference  Room  8C. 

STATUS:  Closed. 

CONTACT  PERSON  FOR  MORE 

information:  Alan  B.  Hausman,  1776  G 

Street,  NW..  P.O.  Box  37248. 

Washington,  DC  20013  (202)  789-5097. 

Matters  To  Be  Considered 

Closed:  Corporate  Direction  and 
Related  Business  and  Financing 
Activities. 

Closed:  Financial  Report. 

Closed;  Position  of  President-CEO  for 
Freddie  Mac. 

Date  sent  to  Federal  Register:  September  3, 

1987, 

Maud  Mater, 

Secretary. 

[FR  Doc.  87-20648  Filed  9-3-87;  12:44  pm) 

BILLING  CODE  6719-01-M 


foreign  claims  settlement 
commission 

[FCS.C,  Meeting  Notice  No.  7-87J 

The  Foreign  Claims  Settlement 
Commission,  pursuant  to  its  regulations 
(45  CFR  Part  504).  and  the  Government 
in  the  Sunshine  Act  (5  U.S.C  552b). 
hereby  gives  notice  in  regard  to  the 
scheduling  of  open  meetings  and  oral 
hearings  for  the  transaction  of 
Commission  business  and  other  matters 
specified,  as  follows: 

Date,  Time,  and  Subject  Matter 

Wednesday,  September  30,  1987  at  10:30 
a.m.:  Consideration  of  Final  Decisions 
on  claims  against  the  Government  of 
Ethiopia. 

Subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

All  meetings  are  held  at  the  Foreign 
Claims  Settlement  Commission.  1111 
20th  Street,  NW.,  Washington,  DC, 
Requests  for  information,  or  advance 
notices  of  intention  to  observe  a 
meeting,  may  be  directed  to: 
Administrative  Officer,  Foreign  Claims 
Settlement  Commission,  1111  20th 
Street,  NW.,  Room  400,  Washington.  DC 
20579.  Telephone:  (202)  653-6155. 

Dated  a!  Washington,  DC  on  September  2, 
1987, 

Judith  H.  Lock, 

Administrative  Officer 

[FR  Doc  87-20610  Filed  9-3-87;  10:47  am) 

BILLING  CODE  4410-«1-M 

INTERSTATE  COMMERCE  COMMISSION 

DATE  AND  TIME:  10:00  am,.  Tuesday. 

September  15,  1987. 

place:  Heanng  Room  A  Interstate 

Commerce  Commission.  12th  & 

Constitution  Avenue.  NW,,  Washington, 

DC  20423. 

STATUS:  Commission  Voting 

Conference. 

Matters  To  Be  Discussed 

Finance  Docket  No.  31000:  Union  Pacific 
Corporation  and  BTMC  Corporation — 
Control — Ovemite  Transportation 
Company 

contact  person  for  more 

INFORMATION:  Alvin  H.  Browm,  Office  of 

Government  and  Public  Affairs, 

Telephone:  (202)  275-7252. 

Norela  R.  McGee, 

Secretary. 

[FR  Doc.  87-20583  Filed  9-2-87;  4:32  pm] 

BILLING  coot  703S-01-II 

SECURITIES  AND  EXCHANGE  COMMISSION 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 


Sunshine  Act.  Pub.  L,  94-^09.  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  September  7.  1987: 

A  closed  meeting  will  be  held  on 
Wednesday.  September  9.  1987,  at  2:30 
p,m.  An  open  meeting  will  be  held  on 
Thursday.  September  10, 1987,  at  10:00 
a,m..  in  Room  1C30, 

The  Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary'  of  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  are  responsible  for 
the  calendared  matters  m.ay  also  be 
present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552bic1(4),  (8),  (9)(A)  and  (10)  and  17 
CFR  2iXI,402(ai(4),  (8j.  (91(i]  and  (10), 
permit  consideration  of  the  scheduled 
matters  at  a  closed  meeting. 

Commissioner  Grundfest.  as  duty 
officer,  voted  to  consider  the  items  listed 
for  the  closed  meeting  in  closed  session. 

The  subject  m.atter  of  the  closed 
meeting  scheduled  for  Wednesda\'. 
September  9,  1987,  at  2:30  p.m.,  will  be: 
Litigation  matter. 
Institution  of  adm.inistrative  proceedings 

of  an  enforcem.ent  nature. 
Institution  of  injunctive  actions. 
Settlem.ent  of  injunctive  action. 
Settlement  of  administrative 

proceedings  of  an  enforcement  nature. 
Regulatory  matter  regarding  financial 

institution. 
Opinion  and  Order, 

The  subject  matter  of  the  open 
meeting  scheduled  for  Thursday, 
September  10.  1987,  at  10:00  am.,  will 
be: 

1.  Consideration  of  whether  to  send  to 
the  Securities  Industry'  Conference  on 
Arbitration  a  letter  which  sets  forth 
the  findings  of  recent  review  of  self- 
regulatory  organization-sponsored 
arbitration.  For  further  information, 
please  contact  Robert  A.  Love  at  (202) 
2~2-3064. 

2.  Consideration  of  whether  the 
Commission  should  issue  a 
Memorandum,  Opinion  and  Order  with 
regard  to  Mississippi  Power  &  Light 
Company  (MPSiL)  and  System  Energy 
Resources.  Inc.  CSERl"),  public  utility 
subsidianes  of  Middle  South  Utilities, 
Inc.  ("MSU").  a  registered  holding 
company  under  the  Public  Utility 
Holding  Company  Act  of  1935, 
authorizing  MSU  and  SERI  to 
guarantee  potential  rate  refunding 
obligations  of  MP&L  needed  to  obtain 
a  bond  for  a  stay  pending  appeal  to 
the  United  States  Supreme  Court,  on 
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grounds  of  federal  preemption,  of  a 
Nlississippi  Supreme  Court  judgment 
concerning  retail  rates.  For  further 
information,  please  contact  Martha  C. 
Baker  at  (202)  272-2073. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact;  Jacqueline 
Hioys  at  1202)  2:'2-21-49, 
lonalhdn  G   Kdiz, 
St\-rt'tt:r: 
FR  [)  ir  f<--ji)N,i6  Filed  9-3-8";  12:47  prnj 

BILLING  CODE  8010-Ol-M 

TENNESSEE  VALLEY  AUTHORITY 

\\\r,  ;:nri  \.,    ;  ,'C 

TIME  AND  PLACE:  10  ri.n:    iCUr), 
Wtvinesd.iy,  September  9.  1987. 
PLACE:  Itdvvamha  Community  College, 
LarL;e  Startup  Room,  Multipurpose 
Building.  653  Eason  Boulevard.  Tupelo, 
Mississippi. 
status:  Open. 

.-\;4endd 

.Approval  of  minutes  of  meeting  held  on 
August  26.  1987. 

Discussion  Item 

1  Tupelo  Education  Model  and  the  Related 
Principles  of  Adult  Literacy  System. 

Anion  Items 

B — Purchase  Awards 

Bl.  Invitation  AA^53995-Reissue — Design 
and  Construct  Coal  Hoppers  at  Paradise 
Fossil  Plant. 

B2  Amendment  to  Contract  81TI3-609081 
iv;th  IBM  Corporation  for  Central 
Multiprocessing  System  and  Services. 

B3.  Request  for  Proposal  YB-204940— 
Indefinite  Quantity  Term  Contract  for  Cadam 
W  orkstations.  Associated  Equipment,  and 
Support. 


C — Power  Items 

Cl.  Amendment  to  Interchange  Agreement 
No.  TV^9984A  with  Georgia  Power 
Company  to  Modify  Monthly  Transmission 
Facilities  Charge. 

C2.  Proposed  Form  Agreement  Amending 
Revised  Home  Insulation  Program  Agreement 
to  Permit  Power  Distributors  to  Use 
Independent  Contractors  to  Conduct  Surveys 
and  Inspections. 

C3.  Proposed  Form  Agreement  Amending 
Revised  Home  Insulation  Program  Agreement 
to  Cover  Deletion  of  Load  Management 
Requirements  for  Heat  Pump  Water  Heaters. 

C4.  Proposed  Form  Agreement  Amending 
the  Energy  Saver  Home  Program  Agreement 
to  Cover  Cost-diaring  Arrangements  for 
Special  Advertising  and  Promotional 
Activities. 

D — Personnel  Items 

Dl.  Supplement  to  Personal  Services 
Contract  No.  TV-67944A  with  Aptech 
Engineering  Services.  Palo  Alto,  California,  to 
Provide  Services  in  Connection  with  Issues 
Related  to  Welding  Review  Activity  at  Watts 
Bar  Nuclear  Plant.  Requested  by  Office  of 
Nuclear  Power. 

D2.  Supplement  to  Personal  Services 
Contract  No.  TV-71021A  with  DiBenedetto 
Associates.  Ina,  North  Andover. 
Massachusetts,  for  Technical  and 
Engineering  Assistance  at  Sequoyah  Nuclear 
Plant.  Requested  by  Office  of  Nuclear  Power. 

D3.  Supplement  to  Personal  Services 
Contract  No.  TV-69832A  with  Robert  L. 
Cloud  Associates.  Inc.  for  Review  of 
Sequoyah  Alternate  Analysis  Program  and 
Watts  Bar  Hangar  Analysis  Update  Program, 
Requested  by  Office  of  Nuclear  Power. 

D4.  Personal  Services  Contract  for  Upgrade 
of  the  Office  of  Nuclear  Power's 
Management-level  Position  Descriptions, 
Requested  by  Office  of  Nuclear  Power. 

D5.  Personal  Services  Contract  with 
General  Electric  Company  foe  Assistance  in 
Addressing  Remaining  Engineering. 
Construction,  Licensing  and  Quality 
Requirements  Related  to  Restart  of  Browns 
Ferry  Nuclear  Plant,  Requested  by  Office  of 
Nuclear  Powei , 


D6.  Personal  Services  Contract  with 
Associated  Project  Analysts  for  Assistance 
Relating  to  Restart  Schedule  and  Licensing 
Activities  at  Sequoyah  Nuclear  Plant. 
Requested  by  Office  of  Nuclear  Power. 

E — Real  Property  Transactions 

El.  Grant  of  Term  Easement  to  Tennessee 
Wildlife  Resources  Agency  for  Management 
and  Operation  of  a  Waterfowl  Refuge. 
Affecting  1,280  Acres  of  Tellico  Reservoir 
Land  in  Monroe  Country.  Tennessee — Tract 
No.  XTTELR-33E. 

F — Unclassified 

'  Fl.  Supplement  to  Research  and 
Development  Agreement  (TV-70363A) 
Among  TVA.  Department  of  Energy,  and 
Solar  Energy  Research  Institute. 

F2.  Supplement  to  Interagency  Agreement 
(TV-59928A)  between  TVA  and  Agency  for 
International  Development  Covering 
Arrangements  for  TVA's  Assistance  in  the 
Bioenergy  Program. 

F3.  Concept  Plan  for  the  Development  of 
TVA's  Land  Between  the  Lakes  through  the 
Year  1999. 

F4.  Final  Regulation  to  Amend  the 
Regulation  on  Enforcement  of 
Nondiscrimination  on  the  Basis  of  Handicap 
in  Tennessee  Valley  Authority  Programs. 

CONTACT  PERSON  FOR  MORE 

information:  Alan  Carmichael.  Director 
of  Information,  or  a  member  of  his  staff 
can  respond  to  requests  for  information 
about  this  meeting.  Call  (615)  632-8000, 
Knoxville,  Tennessee.  Information  is 
also  available  at  TVA's  Washington 
Office  (202)  245-0101, 

Dated:  September  2,  1987. 
John  G.  Stewart, 

Manager  of  Policy,  f^ai.ring  and  Budget. 
[FR  Doc  87-20595  Filed  9-3-87:  9:22  am) 
BILLING  CODE  8120-01-M 
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Corrections 


This   section   of    ;he   FEDERAL   REGISTER 
contains   edilonai    corrections   of   previously 
published   Presidential,    Rule,    Proposed 
Rule,    and    Notice   documents   and   volumes 
of   the   Code   ot   Federal    Regulations. 
These   corrections   are   prepared   by  the 
Office   of   the   Federal   Register,   Agency 
prepared   corrections   are   issued   as   signed 
documents   and   appear   in   the   appropriate 
document   categories   elsevi/here   in   the 
issue. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7CFR  Part  1250 

Egg  Research  and  Promotion 

Correction 

In  rule  document  87-19046  beginning 
on  page  31376  in  the  issue  of  Thursday, 
August  20. 1987,  make  the  following 
corrections; 

1.  On  page  31377,  in  the  first  column, 
under  Effect  on  Small  Entities,  in  the 
eighth  hne  .  "FRA    should  read  "RFA". 

2.  On  the  same  page,  in  the  second 
column,  in  the  second  complete 
paragraph,  in  the  fifth  line  from  the 
bottom,  after  "timely"  insert  "manner". 

8'LLING  CODE  1505-01-D 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

^OPP-300160A' 

Damlnozide;  Revocation  and 
Amendment  of  Tolerances 

Correction 

In  rule  document  87-16695  beginning 
on  page  27551  in  the  issue  of 
Wednesday,  July  22, 1987,  make  the 
following  correction  on  that  page 

In  the  third  column,  in  the  SUMMARY, 
in  the  fourth  line,  "2,2- 
diemthylhydrazide)]"  should  read  "2,2- 
dimethylhydrazide))". 

Bi^uNG  COCE    'M^-Ol-D 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  -SO 

iPP  7F3535,  R904.  FRL-3239-9! 

Pesticide  Tolerance  for  Dammozide 
Correction 

In  rule  document  87-17184  beginning 
on  page  28256  in  the  issue  of 


Federal   Register 

Vol.  52,  No.  173 

Tuesday.  September  8.  1987 


Wednesday,  July  29, 1987,  make  the 
following  correction: 

On  page  28258,  in  the  second  column, 
in  the  first  complete  paragraph,  in  the 
first  line,  "not"  should  read  "now". 

BILLING  CODE  1S0S-01-D 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

FP  7E3467    P4i6    FRL-3239-3 

Pesticide  Tolerance  tor  Benomyl 
Correction 

In  proposed  rule  document  87-17185 
beginning  on  page  28313  in  the  issue  of 
Wednesday,  July  29, 1987,  make  the 
following  corrections  on  that  page: 

1.  In  the  first  column,  the  docket 
number  should  read  as  set  forth  above, 

2.  In  the  first  column  under  address 
in  the  eighth  line  from  the  boti   ;: 
"Information"  was  misspelled. 

3.  In  the  second  column,  in  paragraph 
number  2.,  in  the  sixth  line,  "50."  should 
read  "500,". 

4.  In  the  same  column,  in  paragraph 
number  3.,  "rate"  should  read  "rat". 

B'LLING  CODE  1505-01-0 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  171,  172,  173,  174,  175, 
176,  177,  178,  and  179 

[Docket  No.  181,  Notice  No.  87-4) 

Performance-Oriented  Packaging 
Standards;  Miscellaneous  Proposals; 
Postponement  of  Hearing  Date  and 
Extension  of  Comment  Period 

AGENCY:  Resedrch  and  Special  Programs 
Administration  iRSPA),  DOT. 

action:  Notice  of  public  hearing  and 
extension  of  comment  period. 

SUMMARY:  RSPA  is  postponing  the 
public  hearing  v\hich  was  scheduled  to 
be  held  on  September  15  and  16,  1987  in 
Washington,  DC  and  is  extendirg  the 
comment  period  for  Docket  HM-131, 
Notice  No.  87-4,  which  was  published  in 
the  Federal  Register  (52  FR  16482)  on 
May  5, 1987.  The  hearing  is  rescheduled 
for  November  17  and  18, 1937.  The 
comment  period  is  extended  from 
November  2.  1987  until  February'  26, 
1988.  In  order  to  have  meaningful 
discourse  at  the  hearing,  it  is  necessary 
for  RSPA  to  publish  corrections  and 
supplements  to  Notice  .No,  87-4  and  to 
provide  adequate  tinie  for  interested 
persons  to  review  the  supplemental 
notice.  RSPA  is  not  able  to  publish  the 
supplemental  notice  in  sufficient  time 
for  review  before  the  originally 
scheduled  hearing  dates.  The  hearing  is 
being  postponed  and  the  comment 
penod  is  being  extended  so  that  RSPA 
can  publish  a  supplemental  N'PRM  and 
to  provide  adequate  time  for  review  of 
the  proposals  contained  therein. 


DATES:  Comments:  Comments  must  be 
received  on  or  before  February  26, 1988. 

Public  hearing:  A  public  hearing  is 
scheduled  to  be  held  on  November  17 
and  18, 1987  from  9:30  a.m.  to  5:00  p.m. 
daily. 

ADDRESSES:  Comments:  Address 
comments  to  Dockets  Branch,  Research 
and  Special  Programs  Administration, 
U.S.  Department  of  Transportation, 
Washington,  DC  20590.  Comments 
should  identify  the  docket  and  be 
submitted,  if  possible,  in  5  copies. 
Persons  wishing  to  receive  confirmation 
of  receipt  of  their  comments  should 
include  a  self-addressed  stamped 
postcard.  The  Dockets  Branch  is  located 
in  Room  8426  of  the  Nassif  Building,  400 
Seventh  Street  SW.,  Washington,  DC, 
20590.  Public  dockets  may  be  reviewed 
between  the  hours  of  8:30  a.m.  to  5:00 
p.m.,  Monday  through  Friday. 

Public  hearing:  The  public  hearing 
will  be  held  at  the  FAA  Auditorium, 
Third  tloor,  Federal  Office  Building  lOA, 
800  Independence  Avenue  SW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  T.  Mazzullo  or  Helen  L.  Engrum, 
Standards  Division,  Office  of  Hazardous 
Materials  Transportation,  U.S. 
Department  of  Transportation.  400 
Seventh  St.  SW.,  Washington  DC,  20590, 
telephone  (202)  366-4345. 
SUPPLEMENTARY  INFORMATION:  As 
indicated  in  the  preamble  to  Notice  No. 
87-4,  the  proposals  presented  in  that 
notice  entail  changes,  both  editorial  and 
substantive,  to  substantial  portions  of 
the  existing  Hazardous  Materials 
Regulations  (49  CFR,  Subchapter  C).  Due 
to  the  size  {255  pages  in  the  Federal 
Register)  and  scope  of  the  NPRM,  it  was 
inevitable  that  there  would  be  a  large 
number  of  errors  and  omissions  and 


RSPA  indicated  its  intent  to  issue  a 
supplemental  NPRM  to  address  these 
errors  and  omissions  if  brought  to 
RSPA's  attention  in  a  timely  manner. 
RSPA  had  anticipated  publishing  the 
supplemental  notice  before  the  public 
hearing  originally  scheduled  for 
September  15  and  16, 1987.  Due  to  the 
volume  of  corrections  brought  to  RSP.X's 
attention  by  commenters  and  because  of 
administrative  delays,  RSP.A  is  unable 
to  publish  the  supplemental  .NPRM  prior 
to  September  15, 1987.  Therefore,  the 
^ublic  hearing  is  being  postponed  until 
November  17  and  18, 1987.  Efforts  are 
being  made,  through  this  notice  and 
through  other  means,  to  inform  persons 
planning  to  attend  the  public  hearing  of 
the  postponement.  However,  because  of 
the  late  publication  of  this  notice,  RSPA 
is  aware  that  some  persons  may  not  be 
informed  of  the  postponement  and  may 
show  up  at  the  hearing  room  on  the 
originally  scheduled  dates.  RSPA 
intends  to  have  personnel  at  the  hearing 
room  to  answer  questions  concerning 
the  docket. 

Due  to  postponement  of  the  public 
hearing  until  after  the  scheduled  closing 
date  for  comments  (November  2, 1987) 
and  having  received  two  petitions  from 
commenters  for  extension  of  the 
comment  period,  RSPA  is  extending  the 
comment  period  until  February  26,  1987 
to  provide  adequate  time  for  public 
review  of  the  proposals  contained  in  the 
docket. 

Issued  in  Washington,  DC,  on  September  4, 
1987,  under  authority  delegated  in  49  CFR 
Par*  106.  Appendix  A. 
Alan  I.  Roberts, 

Director,  Office  of  Hazardous  Materials 
Transportation. 

[FR  Doc.  87-20702  Filed  9^1-87;  10:45  am] 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Parts  602  and  603 

Secretary's  Procedures  and  Criteria 
for  Recognition  of  Accrediting 
Agencies 

agency:  Department  of  Education. 
ACTION:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  The  Secretary  proposes  to 
amend  the  regulations  concerning  the 
criteria  and  procedures  for  the 
Secretary's  recognition  of  accrediting 
agencies.  These  amendments  are  being 
made  to  clarify  the  regulations,  and  to 
require  greater  emphasis  upon 
assessment  of  student  achievement  by 
accrediting  bodies,  upon  the 
responsibilities  of  accrediting  agencies 
for  encouraging  the  truthfulness  of 
institutional  claims,  and  upon 
reciprocity  by  recognized  accrediting 
agencies  and  associations  of  each 
other's  accrediting  actions.  These 
changes  are  designed  to  strengthen  the 
role  of  accrediting  agencies  in  assessing 
educational  quality.  The  amendments 
also  reduce  burdens  on  applicant 
accrediting  agencies  through  the 
elimination  or  simplification  of  some 
current  criteria.  The  Secretary  continues 
to  be  concerned  about  administrative 
soundness  and  financial  viability  as 
well,  and  the  Department  will  soon  be 
publishing  separately  regulations 
designed  in  part  to  help  ensure  that 
accredited  educational  institutions 
eligible  for  the  Department's  student 
financial  assistance  programs  will  be 
well  managed. 

DATES:  Comments  must  be  received  on 
or  before  October  23, 1987. 
ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Kenneth  D.  Whitehead, 
Deputy  Assistant  Secretary  for  Higher 
Education  Programs,  Office  of 
Postsecondary  Education,  U.S. 
Department  of  Education  (Room  3082 
ROB-a),  400  Maryland  Avenue.  SW.. 
Washington.  DC  20202. 
FOB  FURTHER  INFORMATION  CONTACT: 
James  B.  Williams,  telephone  number 
(202)  245-9759. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  preamble. 
SUPPLEMENTARY  INFORMATION:  These 
proposed  regulations  would  revise 
procedures  and  criteria  for  the 
Secretary's  recognition  of  accrediting 
agencies.  Recognition  is  based  on  the 
Secretary's  determination  that 


accrediting  agencies  are  reliable 
authorities  concerning  the  quality  of 
education  or  training  offered  by  the 
postsecondary  educational  institutions 
or  programs  within  the  agencies' 
respective  scopes  of  operation. 

Accreditation  of  postsecondary 
institutions  or  postsecondary  programs 
of  institutions  by  agencies  or 
associations  recognized  by  the 
Secretary  is  a  prerequisite  for  eligibility 
for  many  types  of  Federal  financial 
assistance  for  those  institutions  or 
programs  and  for  the  students  enrolled 
in  those  institutions  or  programs. 

An  accrediting  agency  that  desires  to 
be  recognized  by  the  Secretary  submits 
a  petition  prepared  according  to  the 
criteria  and  procedures  in  these 
proposed  regulations.  If  the  Secretary 
recognizes  an  accrediting  agency,  the 
recognized  agency  will  periodically  need 
to  petition  for  continued  recognition. 

To  help  ensure  that  Federal  money 
devoted  to  postsecondary  eduction  is 
spent  wisely,  the  Secretary  intends  to 
use  his  legal  authority  for  recognition  of 
accrediting  agencies  to  improve  the 
quality  of  postsecondary  education. 
Although  educational  quality  is 
primarily  the  responsibility  of  the 
institutions  themselves,  and  secondarily 
of  private  regulatory  bodies  established 
by  the  institutions  as  well  as  of  local 
and  State  governments,  the  Secretary 
has  a  stewardship  responsibility  to 
ensure  that  Federal  monies  are  used  at 
institutions  or  in  programs  that  meet 
certain  standards  with  regard  to  quality. 
As  a  principal  means  of  accomplishing 
this  objective.  Congress  has  given  the 
Secretary  the  statutory  responsibility  for 
periodically  publishing  a  list  of 
nationally  recognized  accrediting 
agencies  or  associations  that  he 
determines  to  be  reliable  authorities  as 
to  the  quality  of  education  offered. 
Accreddtation  by  one  of  these 
Secretarially  recognized  agencies  or  one 
of  the  statutory  substitutes  for  it  is  a 
prerequisite  for  eligibility  for  many 
Federal  programs. 

As  the  Secretary  has  said:  "In  recent 
years,  when  addressing  postsecondary 
education,  we  have  tended  to 
concentrate  on  quantity.  .  .  .  We  are 
the  most  educated  people  in  the  world. 
It  is  time  to  ensure  we  are  the  world's 
best  educated  people  as  well.  Access  is 
important,  but  equally  important  is  that 
this  be  access  to  quality.  As  we  assess 
American  postsecondary  education 
today,  we  must  evaluate  not  only  the 
quantity,  but  also  the  quality  of  our 
institutions;  not  only  the  quantity  of  the 
inputs,  but  the  quality  of  the  results." 

With  these  objectives  in  mind,  as  one 
of  his  first  initiatives  upon  taking  office, 


the  Secretary  requested  the  National 
Advisory  Committee  on  Accreditation 
and  Institutional  Eligibility  (NACAIE)  to 
undertake  a  comprehensive  review  of 
the  criteria  used  by  the  Secretary  to 
recognize  accrediting  agencies.  A 
"working  group"  consisting  of  five 
members  of  the  NACAIE  drafted 
recommendations  which  were  ratified 
by  the  NACAIE  and  submitted  to  the 
Secretary.  The  Secretary  accepted  these 
recommendations  at  the  December  1986 
meeting  of  the  NACAIE  and  charged  the 
Assistant  Secretary  for  Postsecondary 
Education  with  preparing  a  Notice  of 
Proposed  Rulemaking  based  on  the 
NACAIE  recommendations.  This  is  the 
product  of  that  directive. 

The  NACAIE  recommendations 
included  a  number  of  modifications  in 
the  existing  criteria,  but  NACAIE 
concluded  that  the  "triad"  of 
institutional  eligibility — the  phrase  used 
to  describe  the  partnership  of  the 
Federal  Government,  State 
governments,  and  accrediting 
agencies — is  working  reasonably  well 
and  remains  the  most  effective  and 
workable  system  available  for  the 
evaluation  of  postsecondary  educational 
institutions  and  practices.  The  intention 
of  the  proposed  criteria  developed  by 
the  NACAIE  working  group  was  to 
preserve  the  voluntary,  self-regulatory 
character  of  accreditation,  while 
providing  those  working  within  the 
system  with  the  encouragement  and  the 
support  to  meet  the  challenge  of 
improving  the  quality  of  postsecondary 
education,  as  measured  by  the 
educational  attainment  of  students.  The 
Secretary  agrees  with  this  basic 
strategy. 

These  regulations  would  become 
effective  no  earlier  than  sixty  (60)  days 
after  they  are  published  as  final 
regulations  in  the  Federal  Register,  and 
would  apply  to  each  accrediting  body 
the  first  time  it  is  reviewed  by  the 
Secretary  or  NACAIE  following  the 
effective  date. 

Explanation  of  Changes  from  Existing 
Procedures  and  Rules 

The  following  is  an  explanation  of  the 
changes  that  would  be  made  in  existing 
procedures  and  rules  by  the  proposed 
regulations. 

Assessment  of  Student  Achievement 

There  recently  has  been  much 
emphasis  within  the  postsecondary 
educational  community  on  the  effective 
assessment  of  student  achievement  as 
the  principal  measure  of  educational 
quality.  The  Secretary  is  in  full  accord 
with  this  trend  and  wishes  to  encourage 
it.  Therefore,  these  revised  regulations, 
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in  §  602.17  in  Subpart  B,  would  place 
greater  emphasis  upon  the  consistent 
assessment  of  documentable  student 
achievements  as  a  principal  element  in 
the  accreditation  process.  This  emphasis 
would  follow  from  an  original 
justification  for  accreditation  as  the 
guarantor  of  the  validity  and  reliability 
of  educational  degrees  and  credentials, 
and  is  in  line  with  what  Congress 
intended  when  it  provided  that  the 
Secretary's  recognition  would  help  to 
assure  that  accrediting  agencies  were 
reliable  authorities  as  to  the  quality  of 
education  or  training  offered. 

The  Secretary  expects  that  accrediting 
agencies  will  respond  to  this  emphasis 
on  institutional  quality  as  measured  by 
student  achievement  in  a  variety  of 
appropriate  ways.  Among  other  things 
the  Secretary  expects  accrediting 
agencies  to  maintain  full  and  accurate 
records.  The  Secretary  invites  comment 
about  whether  the  provisions  of  this 
NPRM  best  ensure  that  accreditation 
standards  and  decisions  reflect 
demonstrable  student  achievement. 

Respect  for  Decisions  of  States  and  of 
Other  Recognized  Accrediting  Bodies 

The  primary  emphasis  in  §  602.19  in 
Subpart  B  would  be  on  reciprocity 
among  accrediting  bodies.  In  an  effort  to 
uphold  standards  for  the  quality  of 
training  and  education  that  are 
relatively  commensurate  among 
agencies  accrediting  similar  institutions 
or  programs,  the  Secretary  would 
require  that  an  institutional  accrediting 
body  refuse  to  accept  for  accreditation 
or  preaccreditation  an  institution  that  is 
under  adverse  action  from  another 
institutional  accrediting  body  durmg  the 
12  months  following  the  initial  adverse 
action.  Correspondingly,  an  agency 
would  have  to  accredit  or  preaccredit 
only  those  institutions  that  are  legally 
authorized  within  a  State  to  provide  a 
program  of  education  beyond  secondary 
education. 

The  Secretary  has  determined  that  the 
requirement  relating  to  reciprocity 
among  accrediting  agencies  is  useful  on 
the  basis  of  evidence  that  institutions 
and  programs  that  lose  their 
accreditation  because  of  their  inability 
to  continue  to  meet  the  standards  of  the 
agencies  that  accredited  them  "shop 
around"  for  other  accrediting  bodies 
whose  standards  they  can  meet,  rather 
than  trying  to  correct  their  deficiencies. 

The  Secretary  would  also  require,  in 
cases  of  simultaneous  accreditation  of 
an  institution  or  program  by  more  than 
one  institutional  accrediting  body,  that 
an  institutional  accrediting  body  as  a 
matter  of  reciprocity  re-evaluate  its 
accreditation  of  an  educational 
institution  or  program  that  loses  its 


institutional  accreditation  from  another 
institutional  accrediting  body. 

While  it  is  in  many  cases  legitimate, 
simultaneous  accreditation  of  an 
institution  or  program  by  more  than  one 
institutional  accrediting  body  is 
sometimes  sought  by  an  institution  or 
program  as  a  hedge  against  losing 
accreditation  and,  therefore,  eligibility 
for  Federal  assistance.  Multiple 
institutional  or  programmatic 
accreditation  makes  it  much  easier  for 
an  institution  or  program  of 
questionable  quality  to  manipulate  the 
procedural  protections  inherent  in  the 
accreditation  process  and  thus  to 
frustrate  attempts  to  promote  quality 
through  accreditation  standards. 

Regard  for  Institutional  Integrity 

The  emphasis  in  §  602.18  is  on  the 
integrity  of  an  institution  or  program 
and  its  practices  as  a  component  of  the 
quality  of  education  or  training  offered. 
In  judging  whether  an  accrediting 
agency  is  a  reliable  authonty  concerning 
institutional  integrity,  the  Secretary 
would  review  the  accrediting  body's 
policies  and  practices  concerning  the 
accuracy  and  adequacy  of  the 
institution's  representations  with  regard 
to  its  programs  and  practices,  what  it 
expects  of  students,  and  the  methods 
and  evidence  by  which  it  ascertains  the 
degree  of  their  fulfillment  of  these 
expectations.  Diligence  by  an  agency  in 
requiring  that  each  institution  fully  and 
accurately  document  its  representations 
would  be  a  major  factor  in  the 
Secretary's  determination,  including  the 
documentation  of  employment  data 
related  to  the  education  or  training  by 
institutions  or  programs  offering  a 
program  of  training  to  prepare  students 
for  gainful  employment  in  a  recognized 
occupation. 

Among  the  major  items  that  any 
accrediting  agency  (or  student  or  parent) 
needs  when  evaluating  the  quality  of 
educational  or  training  alternatives  is 
accurate  information  about  the  content, 
typical  results,  and  costs  of  each 
alternative.  How  much  does  a  typical 
student  gain  from  each  alternative  and 
at  what  cost?  This  section  represents  a 
reasonable  attempt  by  the  Secretary  to 
ensure  that  the  information  is  available 
to  those  who  want  to  make 
comparisons. 

Notice  to  the  Department  of  Eklucation 

Under  current  regulations  there  is  no 
provision  for  accrediting  agencies  to 
notify  the  Department  of  Education 
routinely  of  decisions  that  affect  an 
institution's  or  program's  Federal 
program  eligibility  status.  In  certain 
instances,  recognized  accrediting 
agencies  have  not  provided  timely 


notice  of  those  actions.  Therefore,  under 
paragraph  (f)  of  §  602.16  the  Secretary 
would  require  recognized  accrediting 
agencies  to  notify  appropriate  staff  of 
the  Department  within  30  days  of 
denying  or  withdrawing  accreditation  or 
preaccreditation  or  of  placing  an 
institution  or  program  on  public 
probation. 

Ability  to  Benefit 

This  criterion  implements  the  newly- 
enacted  legislative  provision  applicable 
to  students  entering  a  postsecondary 
educational  institution  or  program  under 
the  "ability  to  benefit"  provision,  i.e., 
those  students  entering  without  a  high 
school  diploma  or  equivalency  diploma 
or  the  commitment  to  earn  an 
equivalency  diploma  within  the  time 
limit  established  by  Congress,  if  the 
institution  or  program  participates  in  the 
Title  I'V  student  financial  assistance 
programs.  These  students  must  be 
administered  a  nationally  recognized 
standardized  test  or  an  industry- 
developed  test  or  be  counseled  about 
their  ability  to  complete  successfully 
their  educational  program  before  being 
admitted  according  to  criteria  developed 
by  the  cognizant  accrediting  body. 

Scope  of  the  Secretary's  List 

The  revised  regulations  for  the  first 
time  would  specifically  limit  the 
Secretary's  list  of  nationally  recognized 
accrediting  agencies  only  to  agencies 
that  accredit  postsecondary  educational 
institutions  and  programs.  In  that 
regard,  the  Secretary  has  determined 
that  there  is  no  necessity  for  recognition 
of  accrediting  bodies  for  evaluation  of 
education  at  the  elem.entary  or 
secondary  levels.  Since  the  Secretary's 
list  up  to  now  has  included  agencies  that 
accredit  education  below  the 
postsecondary  level,  this  limitation 
would  result  in  a  change  in  the  character 
of  the  list.  The  Secretary  also  considers 
whether  an  accrediting  agency 
demonstrates  that  the  institutions  or 
programs  it  accredits  must  be  accredited 
by  an  accrediting  agency  recognized  by 
the  Secretary  in  order  for  those 
institutions  or  programs,  or  their 
students,  to  be  eligible  for  participation 
in  one  or  more  Federal  programs. 

Burden  Reduction 

Although  the  proposed  regulations 
include  certain  new  criteria  intended  to 
strengthen  the  practice  of  accreditation 
in  the  United  States,  they  would  also 
include  changes  intended  to  eliminate 
some  existing  criteria.  These  proposed 
regulations  would  extend  the  maximum 
period  of  recognition  from  four  to  five 
years.  This  change  would  reduce  the 
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frequency  cf  the  petitioning  process.  A 
number  of  other  previous  criteria. 
largely  procedural  and  less  directly 
related  to  the  Secretary's  authority  to 
recognize  an  accrediting  agency  as  a 
reliable  authority  concerning  the  quality 
of  education  or  training,  have  been 
omitted. 

Clarification  and  Reorganization 

The  Secretary  is  also  clarifying  and 
simplifying  the  existing  regulations. 
Items  have  been  reorganized  and 
merged  to  eliminate  repetition.  The 
criteria  now  appear  at  sections  602.10 — 
602.20. 

Executive  Order  12291 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  not  classified  as 
major  because  they  do  not  meet  the 
criteria  for  major  regulations  established 
in  the  order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  In 
general,  these  revised  regulations  would 
extend  the  recognition  period,  eliminate 
a  substantial  number  of  former 
requirements,  and  reinforce  current 
trends  among  the  nationally  recognized 
accrediting  agencies. 

Paperwork  Reduction  Act  of  1980 

Section  602.18  contains  an  information 
collection  requirement.  As  required  by 
the  Paperwork  Reduction  Act  of  1980, 
the  Department  of  Education  will  submit 
a  copy  of  this  section  to  the  Office  of 
Management  and  Budget  for  its  review. 
(44  U.S.C.  3504(h)) 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Room  3002.  New  Executive  Office 
Building,  Washington,  DC  20503; 
Attention:  James  D.  Houser. 

Invitation  to  Conunent 

Interested  parties  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
3082,  Regional  Office  Building  3,  7th  and 
D  Streets  SVV.,  Washington,  DC, 
between  the  hours  of  8:30  a.m.  and  4:30 
p.m..  Monday  through  Friday  of  each 
week  except  Federal  holidays. 

To  assist  the  Department  in  complying 
with  the  specific  requirements  of 


Executive  Order  12291  and  the 
Paperwork  Reduction  Act  of  1980  and 
their  overall  requirement  of  reducing 
regulatory  burden,  the  Secretary  invites 
comment  on  whether  there  may  be 
furttier  opportunities  to  reduce  any 
regulatory  burdens  found  in  these 
proposed  regulations. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  regulations  in 
this  document  would  require 
transmission  of  information  that  is  being 
gathered  by  or  is  available  from  any 
other  agency  or  authority  of  the  United 
States. 

List  of  Subjects  in  34  CFR  Parts  602  and 
603 

Colleges  and  universities,  Education. 

(Catalog  of  Federal  Domestic  Assistance 
Number  does  not  apply.) 

Dated:  September  2, 1987. 
William  }.  Bennett, 
Secretary  of  Edvcation. 

The  Secretary  proposes  to  amend 
Chapter  VI  of  Title  34  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  603— {AMENDED] 

1.  The  authority  citation  for  Part  603 
continues  to  read  as  follows: 

AUTHORrrv:  (20  U.S.C.  403(b).  1085(b), 
1141(3),  1248(11);  (42  U.S.C.  293a  (b),  295f- 
3(b),  295h-4(l)(D),  298b(f);  (8  U.S.C. 
1101(a)(15)(f);  (12  U.S.C.  1749c(b]):  (38  U.S.C. 
1775(a)j,  unless  otherwise  noted. 

2.  The  title  of  Part  603  is  amended  by 
removing  the  words  "National 
Acrediting  Bodies  And". 

Subpart  A— {Removed] 

3.  Subpart  A  of  Part  603  is  removed. 

4.  A  new  Part  602  is  added  to  read  as 
follows: 

PART  602— SECRETARY'S 
PROCEDURES  AND  CRITERIA  FOR 
RECOGNITION  OF  ACCREDITING 
AGENCIES     j 

Subpart  A — General  Provisions 

Sec. 

602.1  Scope  and  purpose. 

602.2  Definitions. 

602.3  Recognition  procedures. 

602.4  Participation  of  National  Advisory 
Committee. 

602.5  Fhiblication  of  List  of  recognized 
agencies. 

Subpart  B— Crtterla  for  Secretarial 
Recognition 

602.10  Criteria  for  recognition. 

602.11  E.xperience. 

602.12  Scope  of  activity. 

602.13  Clarity  of  purpose,  scope,  and 
operational  information. 
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Sec. 

602.14  National  recognition. 

602.15  Resources. 

602.16  Integrity  of  process. 

602.17  Focus  on  assessment  of  student 
achievement. 

602.18  Regard  for  institutional  integrity. 

602.19  Regard  for  decisions  of  States  and  of 
other  accrediting  agencies. 

602.20  "Ability  to  benefit"  under  Title  FV 
student  financial  assistance  programs. 

Authority:  20  U.S.C.  1058.  1061,  1085,  1068, 
1141, 1401,  2471.  and  3381.  unless  otherwise 
noted. 

Subpart  A — General  Provisions 
§602.1    Scope  and  purpose. 

(a)  This  part  establishes  procedures 
and  criteria  for  the  Secretary's 
recognition  of  accrediting  agencies. 
Recognition  is  based  on  the  Secretary's 
determination  that  accrediting  agencies 
are  reliable  authorities  concerning  the 
quality  of  education  or  training  offered 
by  the  postsecondary  educational 
institutions  and  programs  within  the 
agencies'  respective  scopes  of  operation. 

(b)  Accreditation  of  postsecondary 
institutions  or  postsecondary  programs 
by  agencies  or  associations  recognized 
by  the  Secretary  is  a  prerequisite  to 
eligibility  for  many  types  of  Federal 
financial  assistance  for  those 
institutions  or  programs  and  for  the 
students  enrolled  in  those  institutions  or 
programs. 

(Authority:  20  U.S.C.  1058  et  al.) 

§  602.2    Definitions. 

The  following  definitions  apply  to 
terms  used  in  this  part: 

(a)  Definitions  in  the  Education 
Department  General  Administrative 
Regulations.  The  following  terms  used 
in  this  part  are  defined  in  34  CFR  77,1: 
Department 

Secretary 
State 

(b)  Definitions  that  apply  to  this  part 
The  following  definitions  also  apply  to 
this  part: 

"Accrediting"  and  "accreditation" 
refer  to  the  public  recognition  of  the 
level  of  quality  of  an  educafional 
institution  or  program  that  is  granted  by 
an  agency. 

"Accrediting  agency"  and  "agency" 
mean  a  legal  entity,  or  a  part  of  that 
entity,  which  conducts  accrediting 
activities. 

"Act"  means  the  Higher  Education 
Act  of  1965,  as  amended. 

"Educational  program"  means  a 
program  of  organized  instruction  or 
study,  offered  by  an  educational 
institution  or  other  organization,  that 
leads  to  an  academic,  vocational,  or 
professional  degree  or  certificate. 
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"Preaccreditation"  means  an  agency's 
formal  grant  of  status  to  an  educational 
institution  or  program  that  signifies  that 
the  agency  expects  the  institution  or 
program  to  obtain  accredited  status 
from  that  agency  within  a  specified 
period  of  time. 

"Recognized  agency"  means  an 
agency  currently  recognized  by  the 
Secretary  under  this  part. 

(Authority:  20  U.S.C.  1058  et  al.) 

§  602.3    Recognition  procedures. 

(a)  An  accrediting  agency  that  desires 
to  be  recognized  by  the  Secretary  under 
this  part  shall  apply  in  writing  to  the 
United  States  Department  of  Education, 
Office  of  Postsecondary  Education, 
Washington,  DC  20202. 

(b)  For  both  initial  recognition  and 
continued  recognition,  the  accrediting 
agency,  with  regard  to  its  requested 
scope  of  recognition,  shall  provide  or 
make  available  to  the  Secretary 
information  and  materials  that  pertain 
to  each  of  the  criteria  in  Subpart  B. 

(c)  To  the  extent  that  the 
documentation  submitted  by  an  agency 
under  paragraph  (b)  of  this  section  does 
not  demonstrate  to  the  satisfaction  of 
the  Secretary  that  the  agency  meets  one 
or  more  of  the  criteria  contained  in 
Subpart  B,  the  Secretary  may  require 
that  the  agency — 

(1)  Submit  any  additional  information 
and  materials; 

(2)  Make  its  personnel  available  for 
interviews  by  Department  personnel; 
and 

(3)  Make  its  facilities  and  records 
available  for  review  by  Department 
personnel. 

(d)  The  Secretary  does  not  deny  or 
withdraw  recognition  of  an  agency,  or 
limit  recognition  of  an  agency  to  a  scope 
narrower  than  that  requested,  without 
first  giving  the  agency  an  opportunity  to 
show  cause  why  that  action  should  not 
be  taken. 

(e)  The  Secretary  re-evaluates  each 
recognized  agency  at  the  Secretary's 
discretion,  but  at  least  once  every  five 
years. 

(Authority:  20  U.S.C.  1058  et  al.) 

§  602.4    Participation  of  National  Advisory 
Committee. 

In  making  determinations  under  this 
part,  the  Secretary  considers  the 
recommendations  of  the  National 
Advisory  Committee  on  Accreditation 
and  Institutional  Eligibility,  which  is 
established  by  section  1205  of  the  Act. 
(Authority:  20  U.S.C.  1058  et  al.,  1145) 

§  602.5    Publication  of  list  of  recognized 
agencies. 

The  Secretary  periodically  publishes 
in  the  Federal  Register  a  list  of 


recognized  agencies,  including  the  scope 
of  recognition  of  each  agency. 

(Authority:  20  U.S.C.  1058  et  al.) 

Subpart  B — Criteria  for  Secretarial 
Recognition 

S  602.10    Criteria  for  recognition. 

(a)  The  Secretary'  recognizes  an 
accrediting  agency  only  if  the  Secretary 
determines  that  the  agency  is  a  reliable 
authority  as  to  the  quality  of  the 
education  or  training  offered  by 
postsecondary  educational  institutions 
or  programs  within  the  agency's  scope 
of  activity.  In  making  this  determination, 
the  Secretary  decides  whether  the 
agency  possesses  the  characteristics 
and  follows  the  procedures  described  in 
this  subpart. 

(b)  To  be  recognized  by  the  Secretary', 
an  agency  must  satisfactorily  meet  each 
of  the  criteria  in  §§  602.11-602.20  unless 
it  can  demonstrate  to  the  Secretary's 
satisfaction  why  one  or  more  criteria 
should  not  appropriately  be  applied. 

(c)  For  purposes  of  the  determination 
in  paragraph  (b)  of  this  section,  each 
section,  taken  as  a  whole,  constitutes  a 
criterion. 

(Authority:  20  U.S.C.  1058  et  al.) 

§  602. 1 1  n    Experience. 

An  accrediting  agency  must  have  at 
least  two  years  of  experience  with 
respect  to  the  scope  of  activity  for  which 
it  seeks  recognition. 
(Authority:  20  U.S.C  1508  et  al.) 

§  602. 1 2    Scope  of  activity. 

The  Secretary'  determines  whether  an 
accrediting  agency — 

(a)(1)  Is  national  in  the  scope  of  its 
operation;  or 

(2)  Conducts  accreditation  of  entire 
educational  institutions,  as  opposed  to 
programs,  throughout  at  least  three 
States  that  are  contiguous  or  that 
otherwise  constitute  a  distinct 
geographical  region;  and 

(b)  Demonstrates  that  the  institutions 
or  programs  it  accredits  must  be 
accredited  by  an  accrediting  agency 
recognized  by  the  Secretary  in  order  for 
those  institutions  or  programs,  or  their 
students,  to  be  eligible  for  participation 
in  one  or  more  Federal  programs. 

(Authority:  20  U.S.C.  1058  et  al.) 

§602.13    Clarity  of  purpose,  scope,  and 
operational  Infomutlon. 

The  Secretary  determines  whether  an 
accrediting  agency  maintains,  and 
makes  publicly  available,  written 
material  clearly  describing  each  of  the 
following  matters: 

(a)  Its  purposes  and  objectives. 

(b)  The  geographical  area  and  the 
types  and  academic  levels  of 


educational  institutions  and  programs 
covered  by  the  agency's  accrediting 
activity. 

(c)  The  definitions  of  each  type  of 
accreditation  and  preaccreditation 
status,  including  probationar>'  status, 
that  the  agency  grants. 

(d)  The  procedures  used  by  the 
agency  in  determining  whether  to  grant, 
reaffirm,  reinstate,  deny,  restrict,  or 
revoke  each  type  of  accreditation  and 
preaccreditation  status  that  the  agency 
grants. 

(e)  The  procedures  offered  by  the 
agency  for  appeal  of  its  denials  or 
revocations  of  accreditation  or 
preaccreditation  status. 

(f)  The  standards  against  which  the 
agency  evaluates  educational 
institutions  or  programs  for  the  purpose 
of  making  the  determinations  described 
in  paragraph  (d)  of  this  section,  and  the 
criteria  used  for  making  decisions  on  the 
basis  of  those  standards. 

(g)  The  current  accreditation  or 
preaccreditation  status  granted  by  the 
agency  to  each  educational  institution  or 
program  within  the  agency's  scope  of 
operation. 

(h)  The  names  of  all  members  of  the 
agency's  policy  and  decision-making 
bodies  responsible  for  its  accrediting 
activities  and  their  relevant  emplo\Tnent 
or  organizational  affiliations,  end  the 
names  of  its  principal  administrative 
staff. 
(Authority:  20  U.S.C.  1058  et  al.) 

§  602. 1 4    National  recognition. 

The  Secretarj'  determines  whether  an 
accrediting  agency  demonstrates  that  its 
policies,  evaluation  methods  and 
decisions  are  accorded  recognition 
throughout  the  United  States  by  as 
appropriate — 

(a)  Educators  and  educational 
institutions; 

(b)  Licensing  bodies,  practitioners, 
and  employers  in  the  professional  or 
vocational  fields  for  which  the 
educational  institutions  or  programs 
within  the  agency's  jurisdiction  prepare 
their  students:  and 

(c)  Recognized  agencies. 
(Authority:  20  U.S.C.  1058  et  al.) 

{602.15    Resources. 

The  Secretary  determines  whether  an 
accrediting  agency  has  and  will  have 
available  sufficient  resources  to  carry 
out  its  accreditation  function  in  light  of 
its  requested  scope  of  recognition, 
including — 

(a)  Administrative  staff  and  financial 
resources;  and 

(b)  Competent  and  knowledgeable 
personnel  responsible  for  policy-making 
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and  decisions  regarding  accreditation 
and  preaccreditation  status. 

(Authority:  20  U.S.C.  1058  et  aJ] 

§  602. 1 6    Integrity  of  process. 

the  Secretary  determines  whether  an 
accrediting  agency  adheres  to  the 
following  practices  and  procedures  in 
making  its  determinations  concerning 
accreditation  and  preaccreditation 
status: 

(a)  As  an  integral  part  of  its 
accrediting  activity — 

(1)  It  requires  self-analysis  by  each 
subject  educational  institution  or 
program  in  accordance  with  guidance 
provided  by  the  agency;  and 

(2)  It  conducts  an  on-site  review  of  the 
institution  or  program,  independently 
analyzes  and  evaluates  the  data 
furnished,  and  provides  a  written  report 
on  the  view  to  the  institution  or  program 
concerning — 

(i)  The  strengths  and  weaknesses  of 
the  institution  or  program;  and 

(ii)  The  institution's  or  program's 
performance  respecting  the 
requirements  related  to  assessment  of 
student  achievement  described  in 
§  602.17. 

(b)  It  re-evaluates  at  reasonable 
intervals  the  institutions  or  programs  to 
which  it  has  granted  accreditation  or 
preaccreditation  status. 

(c)  It  bases  its  decisions  regarding  the 
award  of  accreditation  or 
preaccreditation  status  upon  its 
published  standards. 

(d)  With  regard  to  the  award  of 
preaccreditation  status,  it  applies 
standards  and  follows  procedures  that 
are  appropriately  related  to  those  used 
to  award  accreditation  status. 

(e)  It  offers  appropriate  and  fair 
procedures  for  appeals  of  its  denial  or 
withdrawal  of  accreditation  or 
preaccreditation  status. 

(0  It  agrees  in  writing  to  provide 
written  notice  to  the  Secreta-^^  within  30 
days  of  any  decision,  including  any 
decision  subject  to  appeal — 

(1]  To  deny  or  withdraw  the 
accreditation  or  preaccreditation  status 
of  an  institution  or  program;  or 

(2)  To  place  an  accredited  or 
preaccredited  institution  or  program  on 
public  probationary  status. 

(g)  Its  organization,  functions,  and 
procedures  include  effective  controls 
against  conflicts  of  interest  and  against 
inconsistent  application  of  its  standards. 

(h)  It  requires  that  each  institution  or 
program  to  which  it  has  granted 
accreditation  or  preaccreditation  status 
prominently  and  accurately  disclose 
that  status  to  the  public,  including  the 
academic  or  instructional  programs 
covered  by  that  status. 


(i)  It  maintains  a  systematic  program 
of  review  designed  to  assess  the  validity 
and  reliability  of  its  standards  for 
determining  accreditation  and 
preaccreditation  status. 

(j)  It  maintains  full  and  accurate 
records  of  its  reviews  of  institutions  and 
its  decisions  with  respect  to 
preaccreditation,  accreditation,  and 
adverse  actions. 

(Authority:  20  U.S.C.  1058  et  al.] 

§  602.17    Focus  on  assessment  ot  student 
achievement 

The  Secretary  determines  whether  an 
accrediting  agency,  in  making  its 
decisions,  places  substantial  emphasis 
on  the  assessment  of  student 
achievement  by  educational  institutions 
or  programs,  by  requiring  that  each 
institution  or  program — 

(a)  Clearly  specifies  educational 
objectives  that  are  appropriate  in  light 
of  the  degrees  or  certificates  it  awards; 

(b)  Adopts  and  implements  effective 
measures,  such  as  testing,  for  the 
verifiable  and  consistent  assessment 
and  documentation  of  the  extent  to 
which  students  achieve  the  educational 
objectives  described  in  paragraph  (a)  of 
this  section; 

(c)  Confers  degrees  or  certificates  only 
on  those  students  who  have 
demonstrated  educational  achievement 
as  assessed  and  documented  through 
appropriate  measures  described  in 
paragrpah  (b)  of  this  section; 

(d)  Broadly  and  accurately  publicizes, 
particularly  in  representations  directed 
to  prospective  students,  the  objectives 
described  in  paragraph  (a)  of  this 
section,  the  assessment  measures 
described  in  paragraph  (b)  of  this 
section,  and  the  information  obtained 
through  those  measures;  and 

(e)  Systematically  applies  the 
information  obtained  through  the 
measures  described  in  paragraph  (b)  of 
this  section  toward  steps  to  foster 
enhanced  student  achievement  with 
respect  to  the  degrees  or  certificates 
offered  by  the  institution  or  program. 

(Authority:  20  U  S.C.  1058  et  al.) 

§  602. 1 8    Regard  for  Institutional  integrity. 

The  Secretary  also  determines 
whether  an  accrediting  agency — 

(a)  Maintains,  and  disseminates  to 
each  institution  or  program  to  which  it 
has  granted  status,  guidelines  designed 
to  ensure — 

(1)  That  any  representations  made, 
through  catalogs,  other  publications,  and 
advertisements,  and  through  statements 
by  representatives  of  the  institution  or 
program,  that  inform  prospective 
students  about  such  matters  as  the 
following  are  accurate  and  not 
misleading — 


(i)  The  institution's  or  programs 
resources,  admission  policies  and 
standards,  academic  offerings,  fees  and 
other  charges,  refund  policies,  and 
graduation  rates  and  requirements; 

(ii)  The  institution's  or  program's 
educational  effectiveness  (outcomes  and 
results)  as  described  in  §  602.17, 
particularly  with  regard  to  students 
receiving  its  degrees  or  certificates;  and 

(iii)  Data  on  alumni  employment 
related  to  the  education  or  training 
offered,  in  the  case  of  an  institution  or 
program  offering  training  to  prepare 
students  for  gainful  employment  in  a 
recognized  occupation; 

(2)  The  appropriate  scope  and  content 
of  information  that  should  be  provided 
to  prospective  students  regarding  their 
academic  and  financial  responsibilities, 
including  the  institution's  or  program's 
expectations  with  regard  to  satisfactory 
academic  progress  and  its  cost  and 
refund  policies;  and 

(3)  The  kind  of  documentation  that  the 
institution  or  program  should  maintain 
to  demonstrate  its  compliance  with  the 
guidelines  described  in  paragraphs  (a) 
(1)  and  (2)  of  this  section; 

(b)  Uses  site  visits  and  periodic 
reviews  of  catalogs  and  other 
descriptive  materials  of  the  institutions 
or  programs  within  its  scope  of 
operation,  in  order  to  ensure  that  the 
institutions  or  programs  follow  the 
guidelines  described  in  paragraph  (a)  of 
this  section;  and 

(c)  Reviews  and  takes  adverse  action 
against  accredited  or  preaccredited 
institutions  or  programs  that  either  fail 
to  meet  its  standards  for  award  of 
accreditation  or  preaccreditation  status 
or  fail  to  follow  its  guidelines  described 
in  paragraph  (a)  of  this  section. 

(Authority:  20  U  S.C.  1058  et  al] 

§  602.19    Regard  for  decisions  ot  States 
and  of  other  accrediting  agencies. 

The  Secretary  determines  whether  an 
accrediting  agency,  in  making  its 
decisions,  shows  regard  for  the 
decisions  of  States  and  of  other 
recognized  accrediting  agencies  by 
conforming  with  the  following  practices: 

(a)  Recognizing  only  those  institutions 
or  programs  that  are  legally  authorized 
within  a  State  to  provide  a  program  of 
education  beyond  secondary  education. 

(b)  Declining  to  grant  initial 
accreditation  or  preaccreditation  status 
to  an  educational  institution  or  program 
that  has  been  denied  accreditation  or 
preaccreditation  status  or  had  its 
accreditation  revoked  by  another 
recognized  agency  within  the  previous 
twelve  months. 

(c)  If  another  recognized  agency 
revokes  an  institution's  accreditation, 
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promptly  reviewing  the  institutional 
accreditation  or  preaccreditation  status 
it  has  previously  granted  to  that 
institution  to  determine  if  there  is  cause 
for  it  to  withdraw  that  status. 

(Authority:  20  U.S.C.  1058  et  a!  1 

§  602.20    "Ability  to  benefit"  under  TlUe  IV 
student  financial  assistance  programs. 

If  an  accrediting  agency  is  seeking 
recognition  with  regard  to  institutions  or 


programs  that  admit  students  on  the 
basis  of  their  "ab;hty  to  benefit"  from 
the  education  or  training  offered  and 
that  desire  to  participate  in  one  or  more 
student  financial  assistance  prograrris 
under  Title  IV  of  Act,  the  Secretary- 
determines  whether  that  agency  has 
developed  criteria  for  preadmission 
counseling  of  prospective  students  or  for 
the  administration  to  prospective 
students  of  a  natior.ailv  recoanized 


standardized  or  indus;") -dt  \  eli  pt^d  test 
measuring  the  aptitude  of  prc'spei.';\e 
students  to  complete  successfully  the 
program  for  adrr.ission  to  which  they 
have  applied, 

i.Au'.hor.ty:  20  f.S.C.  1058  et  al  and  1091(d)) 
[FR  Doc  8"~20M5  Filed  fV-*-8"  12  23  pm] 
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the  deiily  Federal  Register  as  they  becorr>e  avail£ible. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  $595.00 

domestic,  $148.75  additional  for  foreign  mailing. 

Order  from  Superintendent  of  Documents,  Government  Pnnting  Office, 
Washington,  DC  20402.  Charge  orders  (VISA.  MasterCard,  CHOICE, 
Of  GPO  Deposit  Account)  may  be  telephvoned  to  the  GPO  order  desk 
ai  (202)  783-3238  from  6;00  a.m.  to  4:00  p.m.  eastern  time.  Monaay— 
Fnday  {except  holidays). 
Title  Pr1c«        Revision  Date 


1,2  (2  Reserved) 

3  (1986  Compilation  and  Parts  100  and  101) 

4 

5  Parts: 

1-1199 

1200-End,  6  (6  Reserved) 

$9.00 
11  00 
14.00 

25.00 

9.50 

Jan.  1 

'Jan.  1 

Jan.  1 

Jon,  1 
Jan.  1 

Jan.  1 
Jar.  1 
Jon.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jon.  1 
Jan.  1 
Jan.  1 
Jan.  1 
km.  1 
Jan.  1 
Jan.  1 
Jon.  1 
Jan.  1 
Jcr.  1 
Jan.  1 

Jan.  1 
Jon.  1 

Jon.  1 
Jan.  1 
Jan.  1 
Jon.  1 
J<x.  1 

Jon.  1 

Jan.  1 
Jot.  1 
Jan,  1 
Jan.  1 

Jon    1 
Jan.  1 
km.  1 
Jon.  1 
Jan.  1 

Jon.  1 
Jan.  1 
Jon.  1 

1987 
1987 
1987 

1987 
1987 

7  Parts: 

0-45 

25  00 

1987 

46-51 

16.00 

1987 

52 

23.00 

1987 

53-209 

18.00 

1987 

210-299 

22  00 

1987 

300-399 

10  00 

1987 

400-699 

15  00 

1987 

700-899 

22.00 

1987 

900-999 

26.00 

1987 

1000-1059 

15  00 

1987 

1060-1 1 19 

13  00 

1987 

1 120-1 199 „ 

1200-1499 

11.00 

18.00 

1987 
1987 

1500-1899 

9.50 

1987 

1900-1944 

25  00 

1987 

1945-£nd 

26.00 

1987 

8 

9  Parts: 

1-199 

9.50 
18  00 

1987 

1987 

200-£nd 

16.00 

1987 

10  Parts: 

0-199 

29.00 

1987 

200-399 

13.00 

1987 

400-499 

14.00 

1987 

500-4nd 

24  00 

1987 

11 

12  Parts: 

1-199 

7.00 
11.00 

1986 
1987 

200-299 

27  00 

1987 

300-499 

13  00 

1987 

500-£nd 

27.00 

1987 

13 

14  Parts: 

1-59 

19.00 
21  00 

1987 
1987 

60-139    

19  00 

1987 

1 40- 1 99 

9  50 

1987 

200- 1 1 99 „ 

UOO-hnd 

19.00 

n  00 

1987 
1987 

15  Parts: 

0-299 

10  00 

1987 

300-399 

20  00 

1987 

400-tnd 

14.00 

1987 

Tm«  Pnce 

16  Parts: 

0-14? 1 2  00 

150-"99 13  00 

1000-End 19  00 

17  Parts: 

1  - 1 99 1 4  00 

200-239 „„  14  00 

240-End 19  00 

18  Parts: 

1  - 1 49 1 5  00 

150-279. ..„ „.. „ 14  00 

280-399 1 3  00 

400-tnd 8  50 

19  Parts: 

1  - 1 99 2  7  00 

200-tnd 5  50 

20  Parts: 

1-399 12  00 

400-499 23  00 

500-End 24  00 

21  Parts: 

1-99 . 12  00 

1 00- 1 69 14  00 

170-1 99 1 6  00 

200-299 5  50 

300-499 26  00 

500-599 2 1  00 

600-799 „ 7  00 

800-1299 „ 13  00 

1 300-End 6  00 

22  Parts: 

1-299 19  00 

300-6XJ 13  00 

23  1600 

24  Parts: 

0-199 14.00 

200-499 26  00 

500-699 9  00 

700-1699 18  00 

1700-End 12  00 

25  24  00 

26  Parts: 

il  1  0-1  60 12  00 

§  §  1 .61-1 .  169 „ 22  00 

55  1170-1. 300 1 7  00 

55  1.301-1. 400 14  00 

55  1,401-1,500 21  00 

5  5  1  50 1  - 1 .  640 1 5  00 

55  1.641-1.850 17  00 

55  1.851-1.1000 27  00 

5511001-1.1400 1 6  00 

5  5  1 . 1 40 1  -End _ „ 20  00 

2-29 . 20  00 

30-39 „ 13  00 

40-49 „ „ 12  00 

50-299 14  00 

300-499 „ 15  00 

500-599 „ 8  00 

600-tnd 6  OC 

27  Parts: 

1  - 1 99 2 1  00 

200-faid 13  OO 

26  2100 

29  Parts: 

0-99 16  00 

100-499 7  00 

500-899 24  00 

♦900-1899 10.00 

1900-1910 27.00 

1911-1925 6.50 


Revt»ion  Date 

Jar    1 

1967 

Jar    1 

"987 

Jon    1 

1987 

Apr    1 

1987 

Apr    1 

1987 

Apr    1 

1987 

Apr    1 

1987 

Apr    1 

1987 

Apr    1 

1987 

Apr,  1 

1987 

Apr    1 

1987 

Apr.  1 

1987 

Apr    1 

1987 

Apr    1 

1987 

Apr     1 

1987 

Apr    1 

1987 

Apr    1 

1987 

Apr,  1 

1987 

Apr,  1 

1987 

Apr    1 

1987 

Apr    1 

1987 

Apr    1 

1987 

Apr    1 

1987 

Apr.  1 

1987 

Apr,  1 

1987 

Apr! 

1987 

Apr! 

1987 

Apr    1 

1987 

Apr.  1 

1987 

Apr,  1 

1987 

Apr    1 

1987 

Apr,  1 

1987 

Apr,  1 

1987 

Apr.  1 

1987 

Apr    1 

1987 

Apr    1 

1987 

Apr,  1 

1987 

Apr    1 

1987 

Apr    1 

1987 

Apr,  1 

1987 

Apr    1 

1987 

Apr,  1 

1987 

Apr,  1 

1987 

Apr.  1 

1987 

Apr    1 

1987 

Apr    1 

1987 

Apr    1 

1987 

Apr    1 

1987 

•Apr    1 

1980 

Apr    1 

1987 

Apr    1 

1987 

Apr    1 

1987 

July  1 

1986 

July  1 

1986 

Jgty  1 

1986 

Juiy  1 

1986 

July  1 

1987 

July  1 

1966 

July  1 

1967 

IV 
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Tttl«  Prtc« 

1920-fnd 29  00 

30  Parts: 

0-199 16  00 

200-699 8  50 

700-ind 1  y  00 

31  Parts: 

0-199 „ 12  00 

20O-£ncl „ 16  00 

32  Parts: 

1-39,  Voi.  1 15  00 

1-39,  Vol.  1 19  00 

1-39,  Vol.  R „ „ 18  00 

1-189 17  00 

190-399 23  00 

♦00-629 21  00 

630-699 1 3  00 

700-799 15  00 

80O-&id 16  00 

33  Parts: 

1-199 27  00 

200-€nd 18  00 

34  Parts: 

1-299 20  00 

300-399 1 1  00 

400-£nd 25  00 

35  9  SO 

3€  Parts: 

1-199 12  00 

200-tnd 19.00 

37  12.00 

38  Parts: 

0-17 21  00 

1 3-fod 1 5  00 

•39  13.0*3 

40  Parts; 

1-51 „ 21  00 

52 _ 27  OO 

53-60 23  00 

61-ao 10  00 

81-99 „ 25  00 

100-149 23  00 

1 50-189 2  I  00 

190-399 27  00 

400-424 22  00 

425-699 „ 24  00 

700-End „ 24.00 

41  Chaptsrs: 

1,  1-1  to  1-10 13  00 

1 .  1- 1 1  fo  Afp«)dix,  2  (2  Reserved) 1 3  00 

3-6 14  00 

7 6  00 

8 4  50 

9 „ 13  00 

10-17 9  50 

18,  Vo(.  I,  Pom  1-5 13  00 

18,  Vol.  II,  Ports  6-19 13  00 

18,  Vol.  lU,  Ports  20-52 13  00 

19-100 13  00 

1-100 „ 9  50 

101 23  00 

1 02-200 1 2  00 

201-&KJ „ 7  50 

42  Parts: 

1-60 15  00 

61-399 10  00 

400-429 „ „ 20  00 


Revlsio 

-1  Data 

Jyfy  1 

l'/86 

'  My  1 

1985 

My  1 

1986 

My  1 

1986 

My  1 

1987 

joly  1 

1986 

'  My  1 

1984 

♦  My  1 

1984 

*  Joly  1 

1984 

My  1 

1986 

July  1 

1986 

July  1 

.  1986 

July  1 

,  1966 

July  1 

1986 

July  1 

1986 

Jutv  1 

!98« 

j'jiy  1 

1986 

July  1 

1936 

July  1 

1986 

July  1 

1986 

Ju'y  1 

19S6 

Mt  1 

1986 

Xy  1 

1986 

My  1 

'9S6 

JuN  1 

1986 

July  1 

1986 

July  1 

,  1987 

My  1 

1986 

Julyl 

1986 

My  1 

1986 

Juty  1 

1986 

Juty  1 

,  1986 

July  1 

1986 

July  1 

,  1986 

My  1 

1986 

July  1 

,  1986 

July  1 

1936 

July  1 

.  1986 

'  Jul-/  1 

1584 

'  Ju'y  1 

,  1984 

"  July  1 

.  1984 

'  .My  1 

1984 

»  Ju'y  1 

1984 

-  j-iiy  1 

1964 

'■My  1 

.  1984 

*  My  1 

,  1984 

» JuW  1 

.  1984 

'  My  ^ 

19S4 

'■My  1 

?984 

k'^y  1 

,  1936 

July  1 

.  1986 

July  1 

,  1986 

Ji,iy  1 

1986 

Ocl    1 

1986 

Oct    1 

1986 

Ocl    1 

1986 

Title                                                                    j  Prtea 

43a-End i 15  00 

43  Parts: 

1  -999 „ 1 4 .00 

1 000-3999 24  00 

4000-End L 11.00 

44  1  17.00 

46  Parts: 

1-199 _ _ 4 13.00 

200-499 _ , 9.00 

500- 1 1 99 ', 1 8 .00 

1200-&)d _ ♦ 13  00 

46  Parts: 

1  -40 , 1 3.00 

41-69 i 1 3 .  00 

70-89 _ _ J 7 .  00 

90- 1 39 „ 1 1 .00 

140-155 „ „ „ 8.50 

156-1 65 14.00 

1 66- 1 99 „ „ _..., 1 3.00 

200-499 i 19.00 

500-&id„ _ ! 9  50 

47  Parts: 

0-19 17.00 

20-39 „ „ 18.00 

40-69 11.00 

70-79 17.00 

80-£rd „ 20.00 

48  Chapters: 

1    Parts  1-51) i 21.00 

1  tPorts  52-99) „ 1 16.00 

2 „ 27.00 

3-6 _. _ 17.00 

7-14 _ 23.00 

15-faxl _„ „ 22.00 

49  Parts: 

1  -99 10.00 

100-177 24.00 

1 7  8- 1 99 1 9 .00 

200-399 „ 17.00 

400-999 21.00 

1000-1199 „ 17.00 

120a-End , 17.00 

50  Parts:  j 

1  - 199 1 15.00 

2C0-tnd 1 25.00 

CFR  lrxie«  and  Timfings  Aids i 27.00 


RavMonData 

Oct.  1,  1986 


.595.00 


155.00 


Compiefe  1987  (7R  5«t „ 

Microfiche  CFR  Edilior: 

Complete  set  (ooetine  mailing) 

Complete  set  (ooe-tima  moiling) .; 125.00 

Compieta  set  (one-tima  mailing) » 115.00 

Sofcicriptior  (moiled  as  Issued) ., 185.00 

SubsoiptKxi  'moiled  as  issued) 1 185.00 

Individual  copies  1 3  75 


Oct.  1 

Oct.  1 

Oct.  1 

Oct.  1 

Oct.  1 

Oct.  1 

Oct.  1 

Oct  1 

Oct.  1 
Od.  1 
Oct.  1 
Oct.  1 
"Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 

Oct.  1 

Oct.  1 

Oct.  1 

Od.  1 

Oct.  1 
Od.  1 
Dec  31 
Od.  1 
Od.  1 
Od.  1 

Od.  1 
Od.  1 
Od.  1 
Od.  1 
Od.  1 
Od.  1 
Od.  1 

Od.  1 
Od  1 

Jon.  1 


1986 
1986 
1986 
1986 

1986 
1986 
1986 
1986 

1986 
1986 
1986 
1986 
1985 
1986 
1986 
1986 
1986 

1986 
1986 
1986 
1986 
1986 

1986 
1986 
1986 
1986 
1986 
1986 

1986 
1986 
1986 
1986 
1986 
1986 
1986 

1986 
1986 

1987 

1987 


1983 
1984 
1985 
1986 
1987 
1987 

•  B«couM  firt*  3  o  an  ormuH  ajmpiiotion,  ffn  voiumt  and  all  previooi  »oiuni«i  should  tx 
rvtoEwd  as  0  permananl  rMtnnct  ujun» 

^  No  ari«n<*n«rtt  to  Has  volume  <v«rc  promulgoted  dumg  ttn  poriod  Apr.  1,  1980  to  Mart* 
31.  1987   TIm  CFIi  volume  issu«d  as  Dt  Apr    1,  1980.  shouU  be  retained. 

"  Ho  ameretnentt  to  this  votume  iver»  prortxjjgoted  during  Itie  period  July  1,  1985  to  JuM 
30    1986  The  CFR  volume  i$$u«i  as  o(  July  1,  1985  thogld  be  rWoined 

"The  July  1.  1985  edihoii  ol  32  CFR  Ports  1-189  contains  o  note  only  tor  Pom  1-39 
•Klvsive  hx  the  M  text  ai  It«e  Defense  Acquisition  Regulations  in  Ports  1-39.  catsull  ll>e 
ttree  CFR  vokjom  isund  as  o<  July  1    1984,  containing  those  ports. 

'  The  July  1,  1985  eiSttoo  of  41  CFR  diopters  1-lOC  contains  o  note  only  (or  Chapters  1  to 
49  «>cnjsive  For  the  full  text  ot  procurement  regulotionj  wi  Chapters  1  to  49,  consult  the  eleven 
CFR  voKmes  issued  as  of  July  1.  1984  contoOTng  those  dicpfers. 

'  Mo  oiiienAweiiH  to  this  volume  were  pi'owiutguted  during  the  period  Oct  1,  1985  U  Sept 
30    '986.  The  CFR  volume  issued  OS  of  Oct    1    1 985  showld  be  • 


UM  I 


■ton  Data 

t   1,  1986 

1.  1,  1986 
1  1,  1986 
i.  1,  1986 
t.  1,  1986 

1.  1.  1986 
t.  1,  1986 
1  1,  1986 
1  1,  1986 


1.  1, 

1.  1, 

1.  1, 

i.  \, 

1.  1, 

3  1, 

i.  1, 

n.  1, 


1986 
1986 
1986 
1986 
1985 
1986 
1986 
1986 


:t.  1,  1986 

i.  1,  1986 
1  1,  1986 
1.  1,  1986 
:t  1,  1986 
3^  1,  1986 

3.  1,  1986 
3.  1,  1986 
.31,  1986 
±  1,  1986 
X  1,  1986 
3  1,  1986 

3.  1,  1986 
3.  1,  1986 
3.  1,  1986 
S.  1,  1986 
».  1,  1986 
3.  1,  1986 
3  1.  1986 

3  1,  1986 
3  1,  1986 

n.  1.  1?87 

1987 

1983 
I9S4 
IMS 


19C7 

H  ihouM  be 
eOtoMordi 
985  to  JuR* 

Pom  1-39 

cmsutt  f1« 

Ixipttrj  1  10 
fl  tfa*  ai«van 

»85  loS«pf 
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FEDERAL  REGISTER  Published  daily,  Monday  through  Friday, 
Inoi  pubhshed  on  Saturdays,  Sundays,  or  on  official  holidays), 
by  the  Office  of  the  Federal  Register,  National  Archives  and 
Records  Administration,  Washington.  DC  20408.  under  the 
Frderal  Register  Act  (49  Stat.  500,  as  amended:  44  U.S.C,  Ch. 
l")]  and  the  regulations  of  the  Administrative  Committee  of  the 
ti'dt-ral  Register  (1  CFR  Ch.  1)    Distribution  is  made  only  by  the 
Superintendent  of  Documents.  U.S.  Government  Printing  Office. 
Washington.  DC  20402. 


1  he  Federal  Register  provides  a  uniform  system  for  making 
.i\.iij>it)le  to  the  public  regulations  and  legal  notices  issued  by 
Ffiier,)i   d,;t'ii(,:es    These  include  Presidential  proclamations  and 
Executive  Orders  dnd  Federal  agency  documents  having  general 
ujipiuMtii.ity  and  legal  effect,  documents  required  to  be  1 

P^i  'ushe,.i  by  act  of  Congress  and  other  Federal  agency  | 

documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the   I 
Issuing  aaency. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  $34000  per  year,  or  $170.00  for  6  months,  payable  in 
advance.  The  charge  for  individual  copies  is  $1.50  for  each 
issue,  or  $1.50  for  each  group  of  pages  as  actually  bound.  Remit 
check  or  money  order,  made  payable  to  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Office.  Washington,  DC! 
20402. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register, 

Questions  and  requests  for  specific  information  may  be  directed 
:n  the  telephone  numbers  listed  under  INFORMATION  AND, 
ASSIST.WCE  in  the  READER  AIDS  section  of  this  issue. 
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Agricultural  Marketing  Service 

RULES 

Miik  marketing  orders: 

lovva.  33915 
PROPOSED  RULES 

Milk  marketing  orders: 
Upper  Midwest,  33943 

Agricultural  Stabilization  and  Conservation  Service 

PROPOSED  RULES 

Marketing  quotas  and  acreage  allotments: 
Tobacco 

Correction,  33943 

Agriculture  Department 

See  Agricultural  Md:kr:ing  Service;  Agricultural 

Stabilization  and  Conservation  Service;  Animal  and 
Plant  Health  Inspection  Service;  Federal  Crop 
Insurance  Corporation 

American  Battle  Monuments  Commission 

PROPOSED  RULES 

PVeedom  of  Informaiidn  Act;  implementation: 

Uniform  fee  schedule  and  administrative  guidelines,  33957 

Animal  and  Plant  Health  Inspection  Service 

NOTICES 

F.nvironmenttil  statements;  availability,  etc.: 
Recombinant  derived  pseudorabies  virus  vaccine  field 
testing.  33982 

Arts  and  Humanities,  National  Foundation 

See  National  Found<iti!>n  on  the  .Arts  and  tne  Humanities 

Centers  for  Disease  Control 

NOTICES 

Cooperative  agreement  awards: 
Technology.  Policy  and  Industrial  Development  Center/ 
Massachusetts  Institute  of  Technology,  33993 
Meetings: 
Minority  AIDS  initiatives;  fiscal  year  19b8  draft  program, 
33994 

Commerce  Department 

5dc-  j.'iU  International  Trade  Adniinistration;  iNational 
Technical  Information  Service;  Patent  and  Trademark 
Office 

NOTICES 

Agen(  y  information  collection  activities  under  ON!B  review. 
3:1983 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles, 
China,  33983 

Conservation  and  Renewable  Energy  Office 

RULES 

Residential  energy  conservation  program  and  commercial 
and  apartment  conservation  program,  34138 


Education  Department 

NOTICES 

oiants;  a\'aiiaDiaiy,  etc. 
Handicapped  persons;  poslsecondary  education  program 
Funding  priorities.  34104 
Grants;  availability,  etc.: 
Handicapped  persons;  postsecondary  education  program, 
34104 

Energy  Department 

t-Lc  j.ij  Cor.se.-vat.on  and  Renewable  Energy  Office; 

Energy  Information  Administration;  Federal  Energy 

Regulatory  Commission 
NOTICES 

Meetings: 
National  Petroleum  Council,  33984 

Energy  Information  Administration 

NOTICES 

Meetings; 
American  Statistical  Association  Committee  on  Energy 
Statistics,  33984 

Environmental  Protection  Agency 

RULES 

Air  programs;  State  authority  delegations: 

Connecticut,  et  al.,  33934 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
North  Carolina,  33933 
Hazardous  waste: 
Land  disposal  facilities;  corrective  action  programs 
development 
Correction.  33936 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Oxyfluorfen,  33935 
PROPOSED  RULES 
Hazardous  waste: 
Corrective  action  orders,  issuance  of  land  and  hearings, 
33960 
NOTICES 
Meetings: 
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Science  Advisory  Board.  33992 
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(2  documents) 
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Dow  Chemical  Co.  et  al.,  33988 
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Boston  Edison  Co.,  33985 
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UM  I 


Federal  Trade  Commission 

RULES 

Prohibited  trade  practices: 

Amerco  et  al.,  33921 
NOTICES 

Premerger  notification  waiting  period^;  early  terminations, 
33993 

Fiscai  Service 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Securities  and  Accounting  Services  Office,  34044 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species; 
Shasta  crayfish  and  Tipton  kangaroo  rat,  33980 


Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Lasalocid 

Correction,  33930  I 

Food  additives;  I 

Adjuvants,  production  aids,  and  sanitizers — 

Chlorine  dioxide  solution  (stabilized):  correction,  34047 
Hydrogenated  4,  4'-isopropylidene-diphenolphosphite 
ester  resins.  33929  1 

Human  drugs:  I 

Cold,  cough,  allergy,  bronchodilatof,  and  antiasthmatic 
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See  Centers  for  Disease  Control;  Food  and  Drug 

Administration:  Public  Health  Service:  Social  Security 
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See  Public  Health  Service 
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This   section   of   the   FEDERAL   REGISTER 
contains   regulatory   documents   having 
general   applicability  and   legal   effect,   most 
of  which  are  keyed  to  and  codified  in 
the   Code  of   Federal   Regulations,   which  is 
published   under   50   titles   pursuant   to  44 
US.C.    1510. 

The  Code  of  Federal  RegulatKxis  is  sold 
by   the   Supenntendent   of   Documents. 
Pnces  of   new  books  are   listed   in   the 
first   FEDERAL   REGISTER   issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  1079 

Mill(  In  the  Iowa  Marketing  Area; 
Temporary  Revision  of  Supply  Plant 
Shipping  Percentage 

AGENCY:  Agricultural  Mariteting  Service, 

USDA. 

ACnOH*.  Temporary  revision  of  rule. 

summary:  This  action  temporarily 
relaxes  for  September,  October  and 
November  1987  the  supply  plant 
shipping  requirements  under  the  Iowa 
milk  order.  The  revision  is  made  in 
response  to  a  request  by  the  operator  of 
a  pool  supply  plant  who  ships  milk  to 
distributing  plants  regulated  by  the 
order.  The  revision  would  prevent 
uneconomic  movements  of  milk. 
EFFECTIVE  DATE;  September  9, 1987. 
FOR  FURTHER  INFORMATK>N  CONTACT: 
Richard  A.  Glandt,  Marketing  Specialist, 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch,  Room  2968,  South 
Building,  P.O.  Box  96456,  Washington. 
DC  20090-6456  (202)  447-4829. 
SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding;  Notice  of 
Proposed  Temporary  Revision  of 
Shipping  Percentages:  Issued  August  13, 
1987;  published  August  18, 1987  (52  FR 
30922). 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Such  action  would  lessen  the  regulatory 
impact  on  certain  milk  handlers  and 
would  tend  to  assure  that  the  market 
would  be  adequately  supplied  with  milk 


for  fluid  use  with  a  smaller  proportion  of 
milk  shipments  from  pool  supply  plants. 

This  rule  has  been  reviewed  under 
Executive  Order  12291  and  Department 
Regulation  1512-1  and  has  been 
determined  to  be  a  "non-major"  rule 
under  the  criteria  contained  therein. 

This  temporary  revision  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C,  601  et 
seq.].  and  the  provisions  of  §  1079.7(b)(1) 
of  the  Iowa  order  (7  CFR  Part  1079). 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  (52  FR 
30922)  concerning  a  proposed  decrease 
in  the  shipping  requirements  for  pool 
supply  plants  for  the  months  of 
September,  October  and  November 
1987.  The  public  was  afforded  the 
opportunity  to  comment  on  the  proposed 
notice  by  submitting  written  data,  views 
and  arguments  by  August  25, 1987.  Two 
comments  were  received. 

Statement  of  Consideration 

After  consideration  of  all  relevant 
material,  including  the  proposal  set  forth 
in  the  aforesaid  notice  and  other 
available  information,  it  is  hereby  found 
and  determined  that  the  supply  plant 
shipping  percentage  should  be  lowered 
by  10  percentage  points  from  the  present 
35  percent  to  25  percent  for  the  months 
of  September  through  November  1987. 

Pursuant  to  the  provisions  of 
§  1079.7(b)(1),  the  supply  plant  shipping 
percentages  set  forth  in  S  10r9.7(b)  may 
be  increased  or  decreased  by  up  to  10 
percentage  points  during  any  month  to 
encourage  additional  milk  shipments  to 
pool  distributing  plants  or  to  prevent 
uneconomic  shipments. 

Beatrice  Companies,  Inc.  (Beatrice), 
on  behalf  of  Beatrice  Cheese,  requested 
the  action  in  order  to  prevent 
uneconomic  shipments  of  milk  during 
September  through  November  1987. 
Beatrice  said  that  the  market's  producer 
milk  receipts  during  the  April  through 
June  1987  period  showed  an  increase 
each  month  over  the  same  month  of 
1986.  The  monthly  increases  for  this 
period  cited  by  Beatrice  were  6.4.  2.0 
and  3.9  percent,  respectively.  Beatrice 
indicated  that  receipts  at  their  supply 
plants,  while  slightly  decreasing  in 
April,  had  increased  by  2.4  percent  in 
June  and  that  they  expect  their  receipts 
for  the  balance  of  1987  to  increase  about 
3.0  percent.  Beatrice  also  indicated  that 
without  a  downward  revision  in  the 


supply  shipping  standards,  it  would 
have  to  uneconomically  backhaul 
approximately  3.4  to  3.7  million  pounds 
of  milk  per  month  in  order  to  pool  this 
milk. 

The  petitioner  staled  that  distributing 
plants  could  be  adequately  served  if 
supply  plant  shipping  requirements  were 
lowered  to  25  percent,  Beatrice  said  that 
thus  there  will  be  no  need  for  supply 
plants  to  ship  as  much  as  35  percent  of 
their  producer  receipts  and  that  a 
temporary  lowering  of  the  supply  plant 
shipping  requirements  to  a  25  percent 
shipping  standard,  is  needed  to  prevent 
uneconomic  shipments  of  fluid  milk. 

Market  data  indicates  that  producer 
receipts  for  the  period  of  January 
through  July  1987  increased 
approximately  2.0  percent  when 
compared  to  the  same  period  of  1986. 
However,  for  the  last  four  months  of  this 
seven-month  period,  producer  receipts 
increased  approximately  5.0  percent. 
Class  I  utilization  as  a  percentage  of 
producer  receipts  has  b>een  substantially 
below  30  percent  for  the  last  six  months. 

Two  comments  were  received  in 
response  to  the  proposed  action.  Kraft, 
Inc.,  which  operates  a  pool  supply  plant 
located  in  Earlville,  Iowa,  stated  that 
producer  receipts  for  June  and  July  1987 
were  substantially  higher  and  that  it 
expects  producer  receipts  at  their  plant 
for  the  remainder  of  the  year  to  be 
above  the  1986  level.  The  other  comment 
was  for  Wapsie  Valley  Creamer>',  Inc. 
who  stated  that  their  producer  receipts 
were  also  substantially  up  for  May, 
June,  and  July  1987. 

It  is  hereby  found  and  determined  that 
30  days'  notice  of  the  effective  date 
hereof  is  impractical,  unnecessary,  and 
contrary  to  the  public  interest  in  that: 

(a)  This  temporary  revision  is 
necessary  to  reflect  current  marketing 
conditions  and  to  maintain  orderly 
marketing  in  the  Iowa  marketing  area 
for  the  months  of  September.  October 
and  November  1987; 

(b)  This  temporary'  revision  does  not 
require  of  persons  affected  substantia! 
or  extensive  preparation  prior  to  the 
effective  date;  and 

(c)  Notice  of  the  proposed  temporar>' 
revision  was  given  interested  parties 
and  they  were  afforded  opportunity  to 
file  written  data,  views,  or  arguments 
concerning  this  temporary  revision.  No 
comments  were  filed  in  opposition  to 
this  action. 
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Therefore,  good  cause  exists  for 
niaking  this  temporary  revision  effective 
upon  pubhcation  of  this  notice  in  the 
Federal  Register. 

List  of  Subjects  in  7  CFR  Part  1079 

.Milk  marketing  orders.  Milk,  Dairy 
products. 

/.'  /.9  thrrpfore  ordered.  That  the 
aforesaid  provisions  of  §  1079.7(b)  of  the 
Iowa  milk  order  are  hereby  revised  for 
the  months  of  September,  October  and 
\o\  ember  1987. 

PART  1079— MILK  IN  THE  IOWA 
MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
Part  1079  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31.  as 
amt-nded.  7  U.S.C.  601-674. 

§  1079.7    (Temporarily  revised  in  parti 

2.  In  §  1079.7(b).  the  provision  "35 
percent"  is  revised  to  "25  percent"  for 
the  months  of  September.  October  and 
November  1987. 

Effective  date:  Upon  publication  in  the 
Federal  Register. 

Sif.'npd  at  VV,ishinston,  DC,  on  September 

,i,  HH~ 

Ed'.vard  T.  Coughlio, 

Director.  Dairy  Division. 

(FRDoc  87-20fi«5  Filed  9-a-e7:  8:45  am) 

BILLING  CODE  3410-0:-M 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  20 

Telephone  Reporting  of  Significant 
Events  Involving  Byproduct,  Source, 
or  Special  Nuclear  Material 

agency:  Nuclear  Regulatory 

Commission. 

action:  Final  rule. 

summary:  The  Nuclear  Regulatory 
Comm.ission  (NRC)  is  amending  its 
regulations  regarding  the  telephone 
reporting  of  certain  significant  events 
in\  olving  byproduct,  source,  or  special 
nuclear  material.  The  amendment 
applies  to  all  holders  of  licenses  issued 
for  the  receipt,  possession,  use,  or 
transfer  of  licensed  byproduct,  source. 
or  special  nuclear  material  that  do  not 
have  an  installed  Emergency 
Notification  System.  The  amendment  is 
being  made  because  current  procedures 
require  telephone  reporting  to  an  NRC 
Regional  Office,  rather  than  a  central 
NRC  office,  and  consequently  often 
result  in  unnecessary  delays  before  the 
e\ent  is  reported  to  an  appropriate  NRC 
official.  The  amendment  will  require 
that  all  telephone  calls  reporting  these 


significant  events  be  directed  to  the 
NRC  Operations  Center,  thus  ensuring 
facility,  expertise,  timeliness,  and 
consistency  in  the  NRC  response.  Since, 
about  two-thirds  of  these  licensee 
reports  are  already  directed  to  the  NRC 
Operations  Center,  and  since  only  the 
point  of  contact  is  being  changed,  it  is 
anticipated  that  the  impact,  if  any,  on 
affected  licensees  will  be  negligible. 

EFFECTIVE  DATE:  September  9, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Morton  R.  Fleishman.  Senior  Nuclear 
Engineer,  Regulation  Development 
Branch,  Division  of  Regulatory 
Applications,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Telephone:  301-443-7975, 

SUPPLEMENTARY  INFORMATION:  The  NRC 

requires  that  its  nuclear  power  reactor 
licensees  have  an  Emergency 
Notification  System  that  provides  a 
direct  telephone  link  to  the  NRC 
Operations  Center,  Section  20.403(d)(1) 
of  10  CFR  Part  20  requires  all  licensees 
who  have  an  installed  Emergency 
Notification  System  to  make  reports  of 
various  significant  events  involving 
byproduct,  source,  or  special  nulcear 
material  to  the  NRC  Operations  Center 
in  accordance  with  10  CFR  §  50.72. 
However,  unlike  nuclear  power  reactor 
licensees,  most  fuel  cycle  and  materials 
licensees  do  not  have  a  direct  telephone 
link  to  the  NTIC  Operations  Center. 
Section  20.403(d)(2)  requires  these 
licensees  to  make  their  telephone 
reports  of  these  significant  events  to  the 
appropriate  NRC  Regional 
Administrator.  Experience  has  shown 
that  the  current  procedures  often  result 
in  unnecessary  delays  before  the  event 
is  reported  to  an  appropriate  NRC 
official.  In  order  to  provide  fuel  cycle 
and  materials  licensees  with  the  same 
degree  of  facility,  expertise,  timeliness, 
and  consistency  in  responding  to  the 
telephone  notification  that  the  NRC 
provides  to  reactor  licensees,  the 
Commission  has  decided  to  direct  all 
telephone  calls  concerning  these 
significant  events  involving  licensed 
material  to  the  NRC  Operations  Center. 
Since  about  two-thirds  of  these  licensee 
reports  are  already  directed  to  the  NRC 
Operations  Center,  it  is  anticipated  that 
the  impact,  if  any,  on  affected  licensees 
will  be  negligible. 

Only  the  initial  point  of  contact  for 
telephone  calls  is  being  changed  in  10 
CFR  20.403(d)(2).  The  NRC  is  not 
changing  the  telegram,  mailgram,  or 
facsimile  requirements  in  §  20.403(d)(2); 
licensees  will  still  be  required  to  send 
these  to  the  appropriate  NRC  Regional 
Office  listed  in  Appendix  D  of  Part  20. 


Because  this  is  an  amendment  dealing 
with  agency  practice  and  procedures, 
the  notice  and  comment  provisions  of 
the  Administrative  Procedure  Act  do  not 
apply  pursuant  to  5  U.S.C.  553(b)(A). 
The  amendment  is  effective  upon 
publication  in  the  Federal  Register. 
Good  cause  exists  to  dispense  with  the 
usual  30-day  delay  in  the  effective  date 
because  the  amendment  is  of  a  minor 
and  administrative  nature  dealing  with  a 
matter  of  agency  conduct,  i.e.,  a  change 
in  the  location  to  which  telephone  calls 
should  be  placed  concerning  significant 
events  involving  licensed  material. 

Environmental  Impact — Categorical 
Exclusion 

The  NRC  has  determined  that  this 
final  rule  is  the  type  of  action  described 
in  categorical  exclusion  10  CFR 
51.22(c)(3).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  final  rule. 

Paperwork  Reduction  Act  Statement 

This  final  rule  contains  no  information 
collection  requirements  and  therefore  is 
not  subject  to  the  requirements  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.). 

Regulatory  Analysis 

A  regulatory  analysis  was  not 
prepared  for  this  amendment  to  the 
regulations.  For  the  affected  licensees, 
telephone  notification  for  significant 
events  is  already  required  by  the 
regulations  and  the  amendment  merely 
changes  the  initial  point  of  contact. 
Hence,  the  economic  impact  on  the 
licensees  is  insignificant. 

Backfit  Analysis 

The  NRC  has  determined  that  a 
backfit  analysis  is  not  required  for  this 
final  rule  because  this  amendment  does 
not  apply  to  10  CFR  Part  50  licensees. 

List  of  Subjects  in  10  CFR  Part  20 

Byproduct  material.  Licensed 
material,  Nuclear  materials.  Nuclear 
power  plants  and  reactors,  Occupational 
safety  and  health.  Packaging  and 
containers.  Penalty,  Radiation 
protection.  Reporting  and  recordkeeping 
requirements.  Special  nuclear  material, 
Source  material.  Waste  treatment  and 
disposal. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  553,  the  NRC 
is  adopting  the  following  amendment  to 
10  CFR  Part  20, 


UM  I 
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PART  20— STANDARDS  FOR 
PROTECTION  AGAINST  RADIATION 

1.  The  authority  citation  for  Part  20 
continues  to  read  as  follows: 

Authority:  Sec  161,  68  Stat,  *}8.  as 
amended  (42  U.S.C.  2201):  sec  201,  88  Stat. 
1242.  as  amended  (42  U  S.C  5841). 

2.  In  §  20.403,  paragraph  td)(2)  is 
revised  to  read  as  follows: 

§  20.403    Notification  of  Incidents. 

(d)  *  *  • 

(2)  All  other  licensees  shall  make  the 
reports  required  by  paragraphs  (a)  and 
(b)  of  this  section  by  telephone  to  the 
NRC  Operations  Center  '  and  by 
telegram,  mailgram,  or  facsimile  to  the 
Administrator  of  the  appropriate  N'RC 
Regional  Office  listed  in  Appendix  D  of 
this  part. 

Dated  at  Bethesda,  Maryland,  this  26ih  day 
of  August  1987. 

For  the  Nuclear  Rej;ulatory  Commission. 
Victor  Slello,  Jr., 

Executive  Director  for  Operations. 

[FR  Doc.  87-20661  Filed  *-&-87:  8:45  am] 

BIU-IMG  CODE  7590-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  87-NM-94-AD;  Amdt.  39-57181 

Airworthiness  Directives;  Boeing 
Model  767  Series  Airplanes  and  Model 
757  Series  Airplanes  Equipped  With 
Rolls  Royce  RB211  Engines 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  action  publishes  in  the 
Federal  Register  and  makes  effective  as 
to  all  persons  an  amendment  adopting  a 
new  airworthiness  directive  (AD)  which 
was  previously  made  effective  as  to  all 
known  U.S.  owners  and  operators  of 
Boeing  Model  767  series  airplanes  and 
Model  757  series  airplanes  equipped 
with  Rolls  Royce  RB211  series  engines 
by  individual  telegrams.  This  AD 
requires  the  installation  of  a  guard 
device  between  the  two  engine  fuel 
control  switches  to  preclude  madvertent 
simultaneous  shutdov^m  of  both  engines. 
This  action  is  prompted  by  a  rci^tut 
incident  that  occurred  when  the  flight 
crew  inadvertently  shut  off  the  fuel 
control  switches  to  each  engine  while 


'  Commercial  telephone  number  of  the  NRC 
Operations  Center  is  (202)  951-0550. 


intending  to  operate  the  electronic 
engine  control  (EEC)  switches. 
DATES:  Effective  September  14,  1987. 
This  AD  was  effective  earlier  to  all 
recipients  of  telegraphic  AD  T87-13-51, 
dated  July  1,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Steven  P.  Clark.  Propulsion  Branch, 
FAA,  Seattle  Aircraft  Certification 
Office;  telephone  (206)  431-1963.  Mailing 
address:  FAA.  .\orlhwest  Mountain 
Region,  17900  Pacific  Highway  South,  C- 
68966.  Seattle,  Washington  98168. 
SUPPLEMENTARY  INFORMATION:  On  July 
1. 1987.  the  FAA  issued  telegraphic  AD 
187-13-51,  applicable  to  Boeing  Model 
767  series  airplanes  and  Model  757 
series  airplanes  equipped  with  Rolls 
Royce  RB211  series  engines,  which 
requires  the  installation  of  a  guard 
device  between  the  two  engine  fuel 
control  switches  to  inhibit  simultaneous 
activation  of  the  fuel  control  switches. 

This  action  was  prompted  by  an 
incident  that  occurred  on  June  30,  1987, 
where  a  Boeing  Model  767,  on  climbout. 
had  a  cockpit  message  indicating  a 
failure  of  the  electronic  engine  control 
(EEC)  on  one  engine.  The  flight  manual 
procedure  for  such  a  failure  message  is 
to  retard  both  thrust  levers  to  a  mid 
position  and  place  both  F^C  switches  to 
the  "OFF"  position.  In  following  this 
procedure,  the  crew  inadvertently  shut 
off  the  fuel  control  switches  to  both 
engines  instead  of  the  EEC  switches, 
which  are  located  in  the  same  vicinity 
on  the  control  panel.  The  airplane  was 
at  approximately  1,600  feet  at  the  time  of 
the  shutdown  and  engine  restart  was 
initiated  immediately.  Both  engines 
were  recovered  at  approximately  500 
feet  altitude. 

This  is  the  second  incident  in  which 
both  engines  have  been  shut  down  while 
the  crew  was  following  a  procedure  that 
involves  actuation  of  the  EEC  switches 
The  previous  incident  occurred  on 
March  31, 1988.  and  involved  a  normal 
takeoff  procedure  where  the  EEC's  were 
off  for  takeoff  and  then  turned  on  after 
lift  off.  Both  events  occurred  at  low 
altitude  and  required  immediate  crew 
action  to  restart  the  engines. 

Norma]  crew  training  emphasizes 
actuating  only  one  engine  control  switch 
at  a  time;  however,  both  the  EEC  and 
the  fuel  control  switches  on  the  Model 
767  are  located  such  that  it  is  possible  to 
actuate  the  switches  of  either  one  for 
both  engines  simultaneously  with  one 
hand. 

In  addition,  the  FAA  has  determined 
that  Boeing  Model  757  airplanes 
equipped  with  Rolls  Royce  RB211  series 
engines  have  similar  engine  limiter 
control  (ELC)  switches  in  the  same 
location  as  the  EEC  switch  on  the  Model 


767;  therefore,  this  action  is  being  made 
applicable  to  those  airplanes  as  well. 

Since  this  condition  is  likely  to 
develop  in  other  airplanes  of  these  type 
designs,  this  emergency  airworthiness 
directive  is  being  issued  to  require  the 
installation  of  a  guard  device  between 
the  two  engine  fuel  control  switches 
which  will  inhibit  simultaneous 
activation  of  the  fuel  control  switches. 
This  is  considered  to  be  an  interim 
action  until  final  action  has  been 
identified,  at  which  time  the  FAA  may 
consider  further  rulemaking  action. 

Since  a  situation  existed,  and  still 
exists,  that  requires  immediate  adoption 
of  this  regulation,  it  is  found  that  notice 
and  public  procedure  hereon  are 
impracticable,  and  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  30  days. 

The  Federal  Aviation  Administration 
has  determined  that  this  regulation  is  an 
emergency  regulation  that  is  not 
considered  to  be  major  under  Executive 
Order  12291.  It  is  impracticable  for  the 
agency  to  follow  the  procedures  of 
Order  12291  with  respect  to  this  rule 
since  the  rule  must  be  issued 
immediately  to  correct  an  unsafe 
condition  in  aircraft.  It  has  been  further 
determined  that  this  document  involves 
an  emergency  regulation  under  DOT 
Regulatorj'  Policies  and  Pro(:;edures  [44 
FR  11034:  February  26, 19"9).  If  this 
action  IS  subsequently  determined  to 
involve  a  significant  or  major  regulation, 
a  final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and" 
placed  in  the  reguiator\'  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required). 

List  of  Subjects  in  14  CFR  Part  39 
Aviation  safety.  Aircraft. 

Adoption  of  the  Amendment 

.Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— (AMENDED] 

1  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

•Authority:  49  U.S.C.  1354(a);  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449; 
January  12. 1983):  and  14  CFR  11.89 

§39.13     [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 
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Boeing:  Applies  to  Model  767  series,  and 

Model  757  series  airplanes  equipped  with 
Rolls  Royce  RB2n  series  engines. 
certificated  in  any  category  Compliance 
is  required  within  10  days  after  the 
effective  date  of  this  AD.  unless 
previously  accomplished. 
To  preclude  inadvertent  simultaneous 
shutdown  of  both  engines,  accomplish  the 
following: 

Install  a  switch  guard  between  the  two 
engine  fuel  control  switches  in  accordance 
with  the  following  instructions. 
A.  Fabricate  switch  guard  as  follows: 

1.  Shape  to  be  a  half  cylinder  .7-inch  radius 
or  1.4-inch  diameter 

2.  1  0-inch  long  with  curved  edges  rounded 
approximately  .06-inch  radius. 

3.  -Material:  Acrylic  or  other  suitable 
mitenal. 

B  Bond  switch  guard  to  top  of  fuel  control 
light  plate.  Part  Number  S233T10O-503  or 
-532.  using  epoxv  cement  such  as  B.\C  5010 
Type  70  or  EC  2216  from  3M  Company  or 
other  suitable  epoxy. 

C.  Locate  switch  guard  as  follows: 

1.  Centered  between  the  two  fuel  control 
switches. 

2.  Rounded  side  up. 

3  Flat  sides  facing  switches, 

4.  Forward  side  flush  with  forward  edge  of 
light  plate 

Note:  .All  dimensions  are  approximate. 
Minor  deviations  in  size,  shape,  or  material 
are  acceptable  if  approved  by  the  assigned 
Air  Carrier  Principal  Maintenance  Inspector. 

This  amendment  becomes  effective 
September  14.  19«7. 

This  AD  was  effective  earlier  to  all 
recipients  of  telegraphic  AD  T87-13-51, 
issued  July  1,  1987,  which  contained  this 
amendment. 

Issued  in  Seattle,  Washington,  on  August 

21,  1987 

Temple  H.  )ohnson. 

Acting  Director,  Northwest  Mountain  Region. 

IFR  Doc  8--20j9g  Filed  *-6-87:  8:45  am| 

BILLING  CODE  491&-13-M 


14  CFR  Part  39 

[Docket  No.  82-ANE-10;  Amdt  39-5707 J 

Airworttiiness  Directives;  Garrett 
Turbine  Engine  Co.  (GTEC),  TSE331-3 
and  TPE331-1,  -2,  -3,  -4,  -5,  and  -6 
Series  Engines 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  The  amendment  adopts  a 
new  airworthiness  directive  (AD)  which 
requires  periodic  replacement/rework 
and  x-ray  inspection  of  third  stage 
turbine  stator  assemblies  on  TSE/ 
TPE331  series  engines  The  AD  is 
needed  to  prevent  thermal  fatigue  of  the 
sheet  metal  inner  seal  support  and/or 
failure  of  the  outer  sheet  metal  ring  to 
nozzle  casting  butt  weld  which  has 


resulted  in  uncontained  third  stage 

turbine  wheel  failures. 

dates:  Effective— September  14, 1987. 

Compliance — As  required  in  the  body 
of  the  AD. 

Incorporation  by  Reference — 
Approved  by  the  Director  of  the  Federal 
Register  of  September  14,  1987. 
ADDRESSES:  The  applicable  Alert 
Service  Bulletins  may  be  obtained  from: 
Garrett  Airline  Service  Division. 
Technical  Publications,  Department  65- 
70.  P.  O.  Box  29003,  Phoenix.  Arizona 
85072:  telephone  (602)  225-2969/2973.  A 
copy  of  the  Alert  Service  Bulletins  are 
contained  in  Rules  Docket  No.  82-ANE- 
10,  Office  of  the  Regional  Counsel,  FAA, 
New  England  Region,  12  New  England 
Executive  Park,  Burlington, 
Massachusetts  01803. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  L.  Forster,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140L,  FAA. 
Northwest  Mountain  Region.  Los 
Angeles  Aircraft  Certification  Office, 
4344  Donald  Douglas  Drive,  Long  Beach, 
California  90808;  telephone  (213)  514- 
6327. 

SUPPLEMENTARY  INFORMATION:  The  FAA 

has  determined  that  failure  of  either  the 
inner  seal  support  or  outer  ring  to  nozzle 
casting  weld  joint  could  cause  an 
uncontained  separation  of  the  third 
stage  turbine  rotor  assembly.  Since  this 
condition  is  likely  to  exist  or  develop  on 
other  engines  of  the  same  type  design, 
an  AD  is  being  issued  which  requires 
periodic  replacement/rework  and  x-ray 
inspection  of  the  third  stage  turbine 
stator  assembly  on  TSE/TPE331  series 
engines.  After  issuing  AD  84-01-04, 
Amendment  39-^792  (49  FR  2467),  in 
which  paragraph  (g)  requires  a  one  time 
replacement  of  P/N  868379-1  third  stage 
stators  with  subsequently  approved 
stators  on  certain  TSE/TPE331  series 
engines,  the  FAA  and  manufacturer 
have  determined,  based  on  service 
experience,  that  the  manufacturer's 
recommended  replacement  interval  of 
6,000  hours  for  the  sheet  metal  inner  seal 
support  is  inadequate.  Therefore,  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
proposing  the  periodic  replacement/ 
rework  of  the  third  stage  turbine  stator 
assembly  was  published  in  the  Federal 
Registeron  April  17,  1987  (52  FR  12545). 
The  comment  period  closed  on  June  17, 
1987,  and  no  comments  were  received. 

Since  the  above  referenced  action, 
another  TPE331  series  engine 
experienced  an  uncontained  turbine 
wheel  event  attributed  to  failure  of  the 
third  stage  stator.  This  failure  was 
determined  to  be  due  to  inadequate 
weld  penetration  of  the  butt  joint 
between  the  outer  sheet  metal  and 


nozzle  casting.  This  new  failure  mode 
was  not  addressed  in  the  NPRM. 
Therefore,  this  AD  contains  an  x-ray 
inspection  requirement,  in  addition  to 
the  requirements  proposed  in  the  NPRM, 
to  prevent  the  third  stage  stator  from 
shifting  aft  and  contacting  the  third 
stage  turbine  disk. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  TSE/TPE331  series 
engines  of  the  same  type  design,  this  AD 
requires  periodic  replacement/rework 
and  x-ray  inspection  of  the  third  stage 
stator  assembly. 

In  view  of  the  issuance  of  this  AD.  the 
requirements  contained  in  paragraph  (g) 
of  AD  84-01-04,  Amendment  39-4792. 
are  no  longer  necessary  and  that  AD 
will  be  amended  by  separate  action  to 
delete  paragraph  (g). 

In  view  of  the  recent  failure 
mentioned  above,  a  situation  exists  that 
requires  the  immediate  adoption  of  this 
regulation.  Therefore,  it  is  found  that 
further  notice  and  public  procedure 
hereon  are  impracticable,  and  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 
CONCLUSION:  The  FAA  has 
determined  that  this  regulation  is  an 
emergency  regulation  that  is  not 
considered  to  be  major  under  Executive 
Order  12291.  It  is  impracticable  for  the 
agency  to  follow  the  procedures  of 
Executive  Order  12291  with  respect  to 
this  rule  since  the  rule  must  be  issued 
immediately  to  correct  an  unsafe 
condition  in  aircraft.  It  has  been  further 
determined  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required).  A  copy  of  it,  when  filed, 
may  be  obtained  by  contacting  the 
person  identified  under  the  caption  "FOR 
FURTHER  INFORMATION  CONTACT". 

List  of  Subjects  in  14  CFR  Part  39 

Engines,  Air  transportation.  Aircraft. 
Aviation  safety.  Incorporation  by 
reference. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  (FAA)  amends  Part  39  of 
the  Federal  Aviation  Regulations  (FAR) 
as  follows: 

PART  39— lAMENDED) 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 
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Authority:  49  US  C.  1354(d).  1421.  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449, 
lanuar>'  12.  1983);  and  14  CFR  11.89. 

§39.13    lAmended) 

2.  By  adding  to  §  39.13  the  following 
new  airworthiness  directive  (AD): 

Garrett  Turbine  Engine  Company  (GTEC): 

Applies  to  GTEC  engine  models 
TSE331-3.  and  TPE331-1.  -2,  -3.  -5.  and 
-fi  series  engines  wi'.h  P/N  868379-1,  or 
P/N  868379-3  third  stage  slators. 

Compliance  is  required  as  indicated,  unless 
already  accomplished.  To  prevent 
uncontiiined  turbine  wheel  failures, 
accomplish  the  following: 

(a)  Replace  P/N  868379-1  (if  installed)  with 
P/N  8683"9-3  third  stage  stalor  assembly  per 
schedule  below.  GTEC  Alert  Service  Bulletin 
(ABB)  No.  TPE/TSE331-A72-0384  provides 
instructions  for  reidentification  of  third  stage 
stator  assemblies  from  P/N  868379-1  to  P/N 
868379-3.  Rework  P/N  868379-3  stator 
assembly  per  schedule  below,  and  thereafter 
at  intervals  not  to  exceed  4.500  hours  in 
service,  in  accordance  with  the 
accomplishment  instmctions  in  GTEC  ASB 
No,  TPE/TSE331-A72-03ft4.  Revision  3,  dated 
July  1.  1987.  Reworlc  of  the  third  stage  stator 
assembly  must  include  installation  of  a  new 
sheet  metal  inner  seal  support. 


Third  stage 
sta'or  time  in 
service  since 
new  Of  rework 


Less  than 

4.000  hours. 
4,000  to  5.000 

hours. 


Greater  than 
5,000  hours. 

TInne  unknown.. 


Replacement  and/or  rework 
schedule 


Pnor  to  accumulating  4.500 
hours  in  service 

Within  500  hours  in  service 
after  the  eHective  date  of 
this  AD,  or  prior  to  accu- 
mulating 5.200  hours  in 
service,  whict^ever  occurs 
first 

Within  200  hours  in  service 
after  the  eftective  dale  of 
this  AD 

Within  200  hours  in  service 
after  ttie  ettective  date  ot 
this  AD, 


(b)  Perform  a  one-time  x-ray  inspection  of 
all  P/N  868379-1  and  P/N  868379-3  third 
stage  stators  in  accordance  with  the 
accomplishment  instructions  of  GTEC  ASB 
No,  TPE331-A72-0559,  dated  July  1,  1987, 
except  those  stators  listed  by  S/'N  in  Table  1 
of  the  above  .ASB  per  the  following  schedule: 


Third  stage 

stator  time  in 

service  since 

new 


X-ray  schedule 


Third  stage 

stator  time  in 

service  Since 

new 


X-ray  schedule 


4,000  to  5,000 
hours. 


Greater  than 

5,000  hours 

Time  unknown.. 


Within  500  hours  m  service 
after  the  effective  date  of 
this  AD,  or  prior  to  accu- 
mulating 5,200  hours  in 
service,  whichever  occurs 
first. 

Within  200  hours  in  service 
after  the  etfectrve  date  of 
this  AD 

Within  200  hours  in  service 
after  the  etfective  date  ot 
ttMS  AD. 


Less  than 
4,000  hours. 


Prior  to  accumulating  4,500 
hours  in  service. 


Aircraft  may  be  ferried  m  accordance  w:;h 
the  provisions  of  F.AR  21.197  and  21.199  to  a 
base  where  the  AD  can  be  accompliBhed. 

Upon  request,  an  equivalent  means  of 
compliance  with  the  requirements  of  this  AD 
may  be  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office,  Federal 
Aviation  Administration,  Northwest 
Mountain  Region.  4344  Donald  Douglas  Drive, 
Long  Beach.  California  90808. 

Upon  subm.ission  of  substantiating  data  by 
an  owner  or  operator  through  an  FAA 
maintenance  inspector,  the  Manager,  Los 
Angeles  Aircraft  Certification  Office,  may 
adjust  the  compliance  time  specified  in  this 
AD. 

Alert  Service  Bulletin  Nos.  TPE/TSE331- 
A72-0384,  Revision  3,  dated  July  1. 1987, 
"Reidentify  or  Replace  Third  Stcige  Stator 
and  Establish  Rework  Interval"  and  TPE331- 
A72-0559.  dated  July  1, 1987,  -Inspect  and/or 
Repldce  Third  Stage  Stator  .Assembly", 
identified  and  described  in  these  documents, 
are  incorporated  herein  and  made  a  part 
hereof  pursuant  to  5  U.S  C.  552(al(l).  All 
persons  affected  by  this  directive  who  have 
not  already  received  these  documents  from 
the  manufacturer  may  obtain  copies  upon 
request  to  Garrett  .Airline  Service  Division, 
Technical  Publications.  Department  65-70, 
P,0,  Box  29003,  Phoenix,  A.-.zona  85072: 
telephone  (602)  225-2969/2973,  These 
documents  also  may  be  examined  at  the 
Office  of  the  Regional  Counsel,  FAA,  New- 
England  Region,  12  .New  England  Executive 
Park,  Burlington,  Massachusetts  01803,  Room 
311,  Rules  Docket  82-A,NE-10  ,  between  the 
hours  of  8:00  am.  and  4. 30  p.m..  Monday 
through  Friday,  except  federal  holiday. 

This  amendment  becomes  effective  on 

September  14,  1987. 

Issued  in  Burlington,  Massachusetts,  on 
August  6, 1987, 
Robert  E.  Whittington, 

D) rector,  Sew  England  Region. 

[FR  Doc  87-20603  Filed  9-6-87;  8:45  am) 

BIU.ING  COOe  49H>-13-II« 


14  CFR  Part  71 

[Airspace  Docket  No,  87-AWP-26) 

Revision  to  Phoenlx-Luke  AFB,  AZ, 
Control  Zone;  Correction 

agency:  Fede-ai  Aviation 
.^dm)^istration  [V.\A].  DOT. 
ACTION:  Final  nils;  correction. 


summary: 


Ir 


FR  document  87-19027  beginning  on 
page  31384  in  the  issue  of  Thursday, 
August  20,  1987,  make  the  following 

correction: 

5  71.171     [Corrected] 

On  page  31385,  in  the  first  column,  in 
§  71  l~l,  in  the  second  line,  under 
Phoenix-Luke  AFB.  AZ  [Revised). 
•32'32  06'  N„  long,  n2°22'56'  N.);  within 
2'  should  read  "33°32'06'  .\„  long. 
112'22'56"  W,);  within  2'. 
FOR  FURTHER  INFORMATION  CONTACT: 
.Mr.  Frank  T.  Tonkai  at  (2i3j  29"-1646. 
Deborah  E.  King, 

Acr.r.g  Manager,  Program  Management  Staff. 
[FR  Doc,  87-20615  Filed  9-8-87;  8:45  amj 
BILUNG  COCE  4910-13-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
15  CFR  Parts  373  and  399 

(Docket  No.  70755-7155) 

Editorial  Corrections  and  Clarifications 
Based  on  Amendments  to  the 
Commodity  Control  Ust 

AGENCY:  Export  Administration, 
International  Trade  Administration, 
Commerce. 

ACTION:  Final  rule, 

SUMMARY:  E.xport  Ad.ministration 
maintains  the  Commodity  Control  List 
(CCL).  which  lists  those  commodities 
subject  to  Department  of  Commerce 
export  controls.  This  rule,  which  neither 
expands  nor  limits  the  provisions  of  the 
Export  Administration  Regulations, 
makes  editorial  clarifications  that 
conform  certain  regulatory  provisions  to 
recent  regulatory  amendments  to  the 
Commodity  Control  List,  as  outlined 
below. 

(1)  Supplement  No,  4  to  Part  3"3  of  the 
Regulations  lists  certain  entries  of  the 
CCL  that  have  special  Distribution 
License  restnctions,  A  reference  to 
"aromatic  polyamides"  is  amended  in 
order  to  insert  the  correct  paragraph 


I 
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reference  to  the  recently-revised  CCL 
entry  covering  aromatic  polyamides. 

(2)  Three  entries  of  the  CCL  are 
amended  by  removing  references  to 
Spain.  These  entries  have  said  that  a 
validated  e.xport  license  is  not  required 
fur  exports  to  Spain  or  to  countries 
listed  in  certain  supplements  to  Part  373 
of  the  Regulations:  recent  regulatory 
amendments  have  added  Spain  to  these 
supplements  and  the  specific  reference 
to  Spain  is  redundant. 

(3)  The  "Technical  Data"  paragraph  of 
several  entries  on  the  CCL  is  revised  for 
the  sake  of  clarity  and  consistency.  The 
affected  entries  cover  aircraft, 
helicopters,  and  other  transportation 
equipment. 

(4)  Two  CCL  entries  are  amended  by 
stating  that  exports  under  a  GLV 
(limited  value)  license  may  be  made  to 
Canada.  These  changes,  like  the  other 
regulatorv'  amendments  in  this 
document,  are  editorial  in  nature  and  do 
not  represent  any  change  in  export 
policy. 

(5)  Two  CCL  entries  are  amended  by 
removing  language  incorrectly  stating 
th.it  they  contain  software  related  to  the 
commodities  covered  by  those  entries. 
Such  software  is  set  forth  in  a  recently- 
established  Supplement  No.  3  to  Part 
379.  A  Cross-reference  to  a  nonexistent 
CCL  entry  is  also  removed. 
EFFECTIVE  DATE:  This  rule  is  effective 
September  9,  1987 

FOR  FURTHER  INFORMATION  CONTACT: 

John  E3ldck  or  Patricia  Muldonian,  Office 

of  Technology  and  Policy  Analysis, 

Export  .Administration,  Telephone:  (202) 

3:'7-2440. 

SUPPLEMENTARY  INFORMATION: 

Rulemaking  Requirements 

1.  Because  this  rule  concerns  a  foreign 
affairs  function  of  the  United  States,  it  is 
not  a  rule  or  regulation  within  the 
meaning  of  section  1(a)  of  Executive 
Order  12291.  and  it  is  not  subject  to  the 
requirements  of  that  Order.  Accordingly. 
no  preliminary  or  final  Regulatory 
Impact  Analysis  has  to  be  or  will  be 
prepared. 

2.  Section  13(a)  of  the  Export 
.Administration  Act  of  1979,  as  amended 
(50  U.S.C.  App.  2412(a)).  exempts  this 
rule  from  all  requirements  of  section  553 
of  the  Administrative  Procedure  Act 
(APA)  (5  U.S.C.  553).  including  those 
requiring  publication  of  a  notice  of 
proposed  rulemaking,  an  opportunity  for 
public  comment,  and  a  delay  in  effect 
date.  This  rule  also  is  exempt  from  these 
AP.A  requirements  because  it  involves  a 
foreign  affairs  function  of  the  United 
States.  Further,  no  other  law  requires 
that  a  notice  of  proposed  rulemaking 
and  an  opportunity  for  public  comment 


be  given  for  this  rule.  Accordingly,  it  is 
being  issued  in  final  form.  However,  as 
with  other  Department  of  Commerce 
rules,  comments  from  the  public  are 
always  welcome.  Comments  should  be 
submitted  to  Vincent  Greenwald.  Office 
of  Technology  and  Public  Analysis, 
Export  Administration,  U.S.  Department 
of  Commerce,  P.O.  Box  273,  Washington, 
DC  20044. 

3.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  or  by  any  other  law,  under  sections 
603(a]  and  604(a)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603(a)  and 
694(a))  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

4.  This  rule  mentions  a  collection  of 
information  subject  to  the  requirements 
of  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.).  This  collection 
has  been  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  0625-0001. 

List  of  Subjects  in  15  CFR  Parts  373  and 
399 

Exports,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  Export 
Administration  Regulations  (15  CFR 
Parts  368-399)  are  amended  as  follows: 

PARTS  373  AND  399— {AMENDED] 

1.  The  authority  citation  for  Parts  373 
and  399  continues  to  read  as  follows: 

Authority:  Pub.  L.  96-72.  93  Stat.  503,  (50 
U.S.C.  app.  2401  et  seq).  as  amended  by  Pub. 
L.  97-145  of  December  29.  1981  and  by  Pub.  L. 
99-64  of  luly  12,  1985;  E.O  12525  of  July  12, 
1985  (50  PR  28757,  July  16, 1985):  Pub.  L.  95- 
223.  Sd  U.S.C.  1701  et  seq.:  E.O.  12532  of 
September  9, 1985  (50  FR  36ti61,  September 
10. 1985)  as  affected  by  notice  of  September 
4,  1986  (51  FR  31925,  September  8, 1986);  Pub. 
L.  99-440  of  October  2.  1986  (22  U.S.C.  5001  et 
seq.]:  and  E.O.  12571  of  October  27, 1986  (51 
FR  39505.  October  29. 1986). 

2.  In  Supplement  No.  4  to  Part  373,  the 
entry  "1746A;-  "  is  amended  by  revising 
the  phrase  "as  defined  in  paragraph  (d)" 
to  read  "as  defined  in  paragraph  (c)". 

§399.1    [Amended] 

3.  In  Supplement  No.l  to  §  399.1  (the 
Commodity  Control  List)  Commodity 
Group  3  (General  Industrial  Equipment), 
ECCN  3363A  is  amended  by  removing 
the  phrase  "Spain  and"  from  the 
Validated  License  Required  paragraph, 
and  ECCN  4363B  is  amended  by 
removing  the  phrase  "Spain  and  to" 
from  the  Validated  License  Required 
paragraph. 


4.  In  Supplement  No.l  to  §  399.1  (the 
Commodity  Control  List).  Commodity 
Group  4  (Transportation  Equipment),  the 
Technical  Data  paragraph(s)  for  ECCNs 
1460A,  4460B.  5460F,  6460F,  and  6499G  is 
revised  to  read  as  follows: 

Technical  Data:  Exports  of  most  technical 
data  relating  to  civil  aircraft,  civil  aircraft 
equipment,  and  parts,  accessories,  or 
components  thereof  require  a  validated 
license  to  all  destinations  except  Canada.  See 
§  379.4(d)(1)  for  exceptions  to  this  policy. 

5.  In  Supplement  No.l  to  §  399.1  (the 
Commodity  Control  List),  Commodity 
Group  5  (Electronics  and  Precision 
Instruments),  ECCN  4530B  is  amended 
by  revising  the  GLV  $  Value  Limit 
paragraph  to  read  "S2,000  for  Country 
Groups  T  &  V  and  Canada;  SO  for  all 
other  destinations." 

6.  In  Supplement  No.l  to  §  399.1  (the 
Commodity  Control  List).  Commodity 
Group  5  (Electronics  and  Precision 
Instruments),  ECCN  1532A  is  amended 
by  removing  the  phrase  "and  Software 
Therefor"  from  the  heading  titled  "List 
of  Precision  Linear  and  Angular 
Measuring  Systems  and  Specially 
Designed  Components  *  *  *  "  that 
immediately  follows  the  G-COM 
Eligibility  paragraph, 

7.  In  Supplement  No.l  to  §  399.1  (the 
Commodity  Control  List),  Commodity 
Group  5  (Electronics  and  Precision 
Instruments),  ECCN  1567A  is  amended 
by  revising  the  entry  heading,  the  cross- 
reference  immediately  following  the 
heading,  and  the  cross-reference 
immediately  before  the  "List  of  Stored 
Program  Controlled  Communication 
Switching  Equipment  or 

Systems  •**'•,  as  follows: 

ECCN  1567A  Stored  program  controlled 
communication  switching  equipment  or 
systems,  and  specially  designed  components 
therefor  for  the  use  of  these  equipment  or 
systems. 

(See  also  Part  379  for  controls  on  technical 
data.) 


Technical  Notes:  *  *  * 

(For  a  complete  list  of  definitions  of  terms 
used  in  this  ECCN,  see  Advisory  Note  8 
below;  see  also  ECCN  1565A  for  additional 
definitions  relating  to  electronic  computers 
and  Supp.  No.  3  to  Part  379  for  definitions 
relating  to  "software.") 

List  of  Stored  Program  Controlled 
Communication  Switching  Equipment  or 
Systems,  and  Specially  Designed 
Components  Therefor  for  the  Use  of  these 
Equipment  or  Systems  Controlled  by  ECCN 
1567  A: 

*  *  «  «  * 

8.  In  Supplement  No.l  to  §  399.1  (the 
Commodity  Control  List).  Commodity 
Group  6  (Metals,  Minerals  and  Their 
Manufactures),  ECCN  4698B  is  amended 
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by  removing  the  phrase  "Spain  and  to" 
from  the  Validated  License  Required 
paragraph. 
9.  In  Supplement  No.l  to  §  399.1  (the 

Commodity  Control  List),  Commodity 
Group  7  (Chemicals,  Metalloids, 
Petroleum  Products  and  Related 
Materials),  ECCN  4721B  is  amended  by 
revising  the  CLV $  Value  Limit 
paragraph  to  read  "$2,000  for  Country 
Groups  T  &  V  and  Canada;  $0  for  all 
other  destinations." 

Dated:  August  24.  1987. 
Vincent  F.  DeCain, 

Deputy  Assistant  Secretary  for  Export 

Administration. 

|FR  Doc.  87-20617  Filed  9-8-«7;  8:45  am] 

BILLING  coot  3510-DT-M 


FEDERAL  TRADE  COMMISSION 

16CFRPart13 

[Docket  No.  9193] 

Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions; 
Amerco  et  aL 

agency:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things,  a 
Phoenix,  Ariz.-based  respondent.  U- 
Haul  International,  Inc.,  the  nation's 
largest  renter  of  trucks  and  trailers,  and 
its  Las  Vegas,  Nev. -based  parent 
company,  AMERCO,  from  initiating  or 
participating  in  any  judicial  or 
administrative  proceeding  in  which  their 
main  purpose  is  to  harass  or  injure  any 
competitor  or  potential  competitor. 
Additionally,  respondents  are  required 
for  ten  years;  (1)  To  give  the  FTC  pnor 
notice  before  participating  in  any 
bankruptcy  proceeding  of  a  competitor 
(2)  to  obtain  FTC  approval  before  filing 
a  plan  of  reorganization  to  acquire  a 
competitor  in  bankruptcy;  (3)  to  provide 
the  FTC  with  a  copy  of  any  lawsuit  filed 
against  a  competitor  and  (4)  to  obtain 
FTC  approval  before  acquiring  any 
competitor  worth  $5  million  or  more. 

DATE:  Complaint  and  Order  issued  May 
18.  1987.' 

FOR  FURTHER  INFORMATION  CONTACT: 

Gerald  T.  Gregory.  5-2115,  Washington, 
DC  20580.  (202)  326-2687. 


SUPPLEMENTARY  INFORMATION:  On 

Friday,  February  27. 1987,  there  was 
published  in  the  Federal  Register.  52  FR 
6003.  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  A.MERCO. 
a  corporation,  and  U-Haul  International. 
Inc.,  a  corporation  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered  its 
order  to  cease  and  desist,  as  set  forth  in 
the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

The  prohibited  trade  practices  and/or 
corrective  actions,  as  codified  under  16 
CFR  Part  13.  are  as  follows:  Subpart — 
Acquiring  Corporate  Stock  Or  Assets: 
Section  13.5  Acquiring  corporate  stock 
or  assets;  S.13.15  Competitors  and  their 
products.  Subpart — Combining  Or 
Conspiring:  S, 13, 407  To  disparage 
competitors  or  their  products.  Subpart— 
Corrective  Actions  And/ Or 
Requirements:  S. 13. 533-37  Formal 
regulatory  and/or  statutory 
requirements:  S. 13. 533-50  Maintain 
means  of  communication.  Subpart — 
Interfering  With  Competitors  Or  Their 
Goods:  S. 13. 1080  Interfering  with 
competitors  or  their  goods;  S. 13. 1085 
Harassing. 

List  of  Subjects  in  16  CFR  Fart  13 

Truck  and  trailer  rental,  Trade 
practices. 

(Sec.  6,  38  Stat.  721:  15  U.S.C.  46.  Interprets  or 
applies  sec.  5,  38  Stat.  719,  as  amended:  15 
use.  45) 

Emily  H.  Rock, 

Secretary. 

[FR  Doc.  87-20632  Filed  9-6-87:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Parts  404  and  416 

[Regulations  Nos.  4  and  161 

Disability  Insurance  and  Supplemental 
Security  Income;  Qualifications  of 
Medical  Professionals  Evaluating 
Mental  Impairments 

AGENCY:  Social  Security  Administration, 
HHS. 

ACTION:  Final  rules. 


SUMMARY:  Section  8  of  the  Social 
Security  Disability  Benefits  Reform  Act 
of  1984.  Pub.  L  98-^60.  requires  that  we 
make  every  reasonable  effort  to  have  a 
qualified  psychiatrist  or  psychologist 
complete  the  medical  portion  of  the  case 
review  and  any  residual  functional 
capacity  (RFC)"  assessment  in 
unfavorable  initial  determinations  in 
menial  impairment  cases.  This  provision 
is  effective  for  initial  disability 
determinations  made  on  or  after 
December  9, 1984.  As  a  result  of  this 
new  provision  of  the  law.  we  are  adding 
this  requirement  to  the  Social  Security 
Administration  (SSA)  regulations  and 
also  explaining  in  these  regulations  the 
qualifications  necessary  to  be 
considered  a  qualified  psychologist  and 
what  we  will  consider  as  every 
reasonable  effort  to  obtain  the  services 
of  a  qualified  psychiatrist  or 
psychologist. 

DATES:  These  regulations  will  be 

effective  September  9.  198". 

FOR  FURTHER  INFORMATION  CONTACT: 

William  J.  Ziegler.  Legal  .Assistant, 
Office  of  Regulations.  Social  Security 
Administration.  6401  Security 
Boulevard.  Baltimore,  Maryland  21235. 
telephone  301-594-7415. 

SUPPLEMENTARY  INFORMATION:  Pnor  to 
the  enactment  of  Pub.  L.  9&-460.  there 
was  no  statutory  requi.'-ement  in  the 
Social  Security  Act  (the  Act)  specifying 
the  qualifications  of  persons  making 
disability  determinations.  The 
responsibility  for  making  disability 
determinations  in  the  State  was 
delegated  to  a  team  consisting  of  a  State 
agency  medical  consultant  who  was  a 
physician  and  a  State  agency  disability 
examiner.  The  medical  consultant 
provided  the  professional  expertise  in 
evaluating  the  impairment  and 
performed  a  variety  of  other  medical 
functions  associated  with  the  disability 
decision,  including  assessing 
impairment  severity  and  describing  the 
functional  capabilities  allowed  and 
limitations  imposed  by  the  impairment. 
For  cases  involving  mental  impairments, 
the  medical  consultant  member  of  the 
State  agency  decisionmaking  team  was 
generally  a  psychiatrist. 

Some  States  have  experienced 
difficulties  in  attracting  and  retaining  a 
sufficient  number  of  psychiatrists  as 
medical  consultants.  To  help  remedy 
this  situation  and  to  encourage  States  to 
use  qualified  mental  health 
professionals  to  review  all  mental 
impairment  cases,  we  authorized  States 
to  use  program  psychologists  to  review 
cases  involving  mental  impairments. 
However,  when  a  psychologist  did  the 
medical  review  or  provided  the  residual 
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functional  capacity  (RFC)  assessment,  a 
physician's  cosignature  was  needed, 
since  our  regulations  required  that 
medical  judgments  be  made  by  a 
physician. 

The  Social  Security  Disability  Benefits 
Reform  Act  of  1984  requires  the 
Secretary  to  make  every  reasonable 
effort  to  ensure  that  a  qualified 
psychiatrist  or  psychologist  has 
completed  the  medical  portion  of  the 
case  review  and  any  applicable  RFC 
assessment  in  unfavorable  initial 
determinations  where  there  is  evidence 
of  a  mental  impairment.  This  statutory 
requirement  applies  to  disability 
determinations  under  section  221  (a),  (c). 
(g),  and  (i)  of  the  Act.  In  the  legislative 
historj'  of  this  law,  Congress  noted  that, 
if  the  Secretary  were  unable  to  assure 
adequate  compensation  for  the  services 
of  qualified  psychiatrists  or 
psychologists,  it  would  be  within  the 
Secretary's  authority  to  contract  directly 
for  those  services.  Thus,  the 
congressional  conference  agreement  has 
addressed  those  conditions  which 
previously  impeded  the  States  from 
obtaining  qualified  medical 
professionals.  Those  conditions  were 
the  lack  of  availability  of  psychiatrists 
and  inability  to  obtain  their  services 
because  of  inappropriate  and 
inadequate  provisions  for  their 
compensation.  The  new  provision  will 
help  ensure  that  adequate  and  accurate 
disability  decisions  are  made  in  the 
critical  area  of  mental  impairment  case 
evaluation. 

To  implement  this  provision  of  the 
statute,  we  are  issuing  new  and  revised 
regulations  which  will  require  that  State 
agencies  and  SSA  make  every 
reasonable  effort  to  use  a  qualified 
psychiatrist  or  psychologist  in  making 
disability  determinations  in  mental 
impairment  cases  before  an  unfavorable 
initial  determination  is  made.  They 
explain  what  is  meant  by  "qualified" 
psychologist  and  permit  a  qualified 
psychologist  to  perform  as  a 
psychological  consultant  member  of  the 
disability  determination  team  in  cases 
involving  mental  disorders.  These 
regulations  discuss  the  responsibility  for 
the  disability  determination  in  combined 
mental  and  nonmental  impairment 
cases.  They  also  describe  State 
agencies'  and  SSA's  responsibilities  in 
ensuring  that  every  reasonable  effort  is 
made  to  have  qualified  psychiatrists  and 
psychologists  review  determinations 
involving  mental  impairments  before  an 
unfavorable  initial  determination  is 
made.  These  regulations  carry  out  the 
law  by  making  clear  the  requirement 
that  a  qualified  psychiatrist  or 
psychologist  must  participate,  if 


reasonably  possible,  in  the 
determination  of  claims  where  the 
evidence  indicates  the  existence  of  a 
mental  impairment.  This  evidence  may 
include  the  individual's  specfic 
allegations  of  an  emotional  or  mental 
disorder,  information  provided  by 
medical  and  nonmedical  sources  with 
knowledge  of  the  individual,  and  direct 
observations  by  State  agency  or  SSA 
personnel  describing  the  individuals 
behavior.  These  new  sections  explain 
who  will  make  the  overall 
determinations  of  impairment  severity  in 
combined  mental  and  nonmental 
impairment  cases.  The  language  also 
clarifies  the  fact  that  SSA  is  also 
required  to  make  every  reasonable 
effort  to  have  qualified  psychiatrists  or 
psychologists  review  State  agency  initial 
unfavorable  determinations. 

Under  the  statutory  amendment,  a 
qualified  psychologist  may  now  serve  as 
a  psychological  consultant  in  mental 
impairment  cases.  For  disability 
program  purposes,  a  "quahfied" 
psychologist  must: 

(1)  Be  licensed  or  certified  as  a 
psychologist  at  the  independent  practice 
level  of  psychology  by  the  State  in 
which  he  or  she  practices;  and 

(2)(a)  Possess  a  doctorate  degree  in 
psychology  from  a  program  in  clinical 
psychology  of  an  educational  institution 
accredited  by  an  organization 
recognized  by  the  Council  on  Post- 
Secondary  Accreditation;  or 

(b)  Be  listed  in  a  national  register  of 
health  service  providers  in  psychology 
which  the  Secretary  of  Health  and 
Human  Services  deems  appropriate;  and 

(3)  Possess  2  years  of  supervised 
clinical  experience  as  a  psychologist  in 
health  service,  at  least  1  year  of  which  is 
post  masters  degree. 

These  qualifications  are  consistent 
with  those  promoted  by  the  American 
Psychological  Association  and  used  by 
the  Federal  Employees  Health  Benefits 
Program.  Civilian  Health  and  Medical 
Programs  for  the  Uniformed  Services, 
and  other  health  care  programs.  As  a 
medical  decisionmaker,  a  qualified 
psychologist  will  be  permitted  to  review 
the  medical  evidence  concerning  a 
mental  impairment,  determine  the 
existence  or  nonexistence  of  a  severe 
mental  impairment,  make  the 
determination  as  to  whether  the  mental 
disorder  meets  or  is  medically 
equivalent  to  the  criteria  in  the  Listing  of 
Impairments  (20  CFR  Part  404,  Subpart 
P,  Appendix  1),  and  assess  RFC  for 
mental  disorders  where  required.  This 
will  have  no  adverse  effect  on  the  use  of 
psychiatrists  since,  as  physicians,  they 
have  always  been  "qualified"  medical 
consultant  members  of  the  State  agency 
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disability  determination  team.  Thus, 
psychiatrists  will  continue  to  function  as 
before  with  respect  to  making  disability 
determinations. 

The  regulations  define  what  steps  will 
be  taken  to  ensure  that  every  reasonable 
effort  is  made  to  obtain  these 
specialists'  services,  including  SSA 
contracting  directly  for  the  services. 

In  order  to  obtain  the  public's  views 
and  comments  before  proceeding  with 
these  amendments,  we  published  these 
regulations  along  with  a  Nofice  of 
Proposed  Rulemaking  in  the  Federal 
Register  (50  FR  50920)  on  December  13, 
1985.  We  have  carefully  considered  all 
the  comments  pertaining  to  the  proposed 
amendments  and  we  have  answered  the 
issues  raised  in  these  comments  later  in 
the  preamble. 

We  are  revising  20  CFR  404.1503, 
404.1526,  404.1546,  404.1615.  416.903. 
416.926,  416.946.  and  416.1015  to  reflect 
the  statutory  provision,  which  was 
effective  on  December  9. 1984.  The 
revised  regulations  explain  who  will 
make  the  overall  determinations  of 
impairment  severity  in  combined  mental 
and  nonmental  impairment  cases.  We 
are  clarifying  the  fact  that  SSA  is  also 
required  to  make  every  reasonable 
effort  to  have  qualified  psychiatrists  and 
psychologists  review  State  agency  initial 
unfavorable  determinafions. 

We  are  revising  20  CFR  404.1526(b) 
and  (c)  and  416.926(b)  and  (c)  and 
404.1546  and  416.946  to  substitute,  where 
appropriate,  the  term  "medical 
consultant"  for  the  term  "physician". 
We  define  a  qualified  psychologist  as  a 
"p.sychological  consultant".  The  Notice 
of  Proposed  Rulemaking  defined 
medical  consultants  to  include 
psychologists.  We  are  separately 
designafing  psychologists  in  these  final 
rules  to  cleariy  distinguish  them  from 
physicians.  New  §§  404.1616  and 
416.1016  explain  what  is  meant  by 
"qualified"  psychologist  and  include  a 
qualified  psychologist  as  a 
psychological  consultant  for  disability 
determinations  in  mental  impairment 
cases. 

We  are  reinserting  in  §5  404.1615(e) 
and  416.1015(e)  the  statement  that  reads: 
"The  State  Agency  will  certify  each 
determination  of  disability  to  us  on 
forms  we  provide."  This  language  was 
already  in  the  regulations  and  we  have 
decided  to  retain  it  in  these  final  rules. 

New  §§  404.1617  and  416.1017  specify 
the  State  and  SSA  responsibilities  in 
meeting  the  "reasonable  effort" 
requirement.  Since  the  regional  office 
(RO)  is  part  of  SSA,  we  have  decided 
not  to  refer  to  the  RO  as  a  separate 
component  of  SSA. 
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The  statute  on  which  these  regulations 
are  based  applies  to  disability 
determinations  made  on  or  after 
December  9, 1984,  which  is  60  days  after 
the  date  of  enactment,  October  9, 1984. 

Public  Comments 

We  received  comments  from  16 
people  and  organizations  pertaining  to 
specific  changes  and  new  rules  we  had 
proposed.  Most  of  the  comments  cam.e 
from  individuals  and  professional 
organizations  with  expertise  in  the 
diagnosis  and  treatment  of  mental 
disorders.  Some  of  the  comments 
received  were  submitted  by  legal  aid 
services  involved  in  representing 
disability  claimants.  We  also  received 
suggestions  from  persons  involved  in 
administration  of  the  disability  program 
at  the  State  level. 

Most  of  the  comments  were  favorable 
to  our  proposed  rules  to  ensure  that 
mental  impairment  cases  are  reviewed, 
if  reasonably  possible,  by  qualified 
psychiatrists  and  psychologists.  These 
commenters  believe  that  mandating 
psychiatrist  or  psychologist  review 
before  a  mental  impairment  case  is 
denied  will  prevent  improper  denials. 
Some  commenters  agree  that  only 
professionals  with  extensive  experience 
in  dealing  with  the  chronically  mentally 
ill  can  accurately  assess  the  claimant's 
ability  to  cope  with  the  demands  of 
substantial  gainful  work.  Both  the 
American  Psychiatric  Association  and 
the  American  Psychological  Association 
supported  our  regulatory  efforts  to  carry 
out  the  statutory  mandate  and  restated 
their  commitment  to  continue  working 
with  us  in  our  recruitment  efforts. 

On  the  other  hand,  some  commenters 
suggested  that  the  final  version  of  these 
regulations  contain  further  or  additional 
changes.  We  have  carefully  considered 
all  of  these  suggestions  and,  where 
appropriate,  made  appropriate  revisions 
in  the  regulations. 

Following  is  a  discussion  of  the 
suggestions  made  by  the  public  in 
response  to  the  .\PRM  and  an 
explanation  of  our  disposition  of  them. 
For  ease  of  reference,  we  discuss  these 
suggestions  under  the  corresponding 
section  headings  of  the  regulation.  Many 
of  the  comments  received  necessarily 
had  to  be  condensed,  summarized,  or 
paraphrased.  However,  we  have  tried  to 
express  everyone's  view  adequately  and 
to  respond  to  the  issues  raised. 

Sections  404.1503  and  416.903— Who 
makes  disability  and  blindness 
determinations. 

Comment:  Two  commenters  suggest 
that  we  permit  clinical  social  workers  as 
well  as  psychiatrists  or  psychologists  to 
review  and  evaluate  mental  impairment 


cases;  one  of  these  comments  suggested 
that  licensed  clinical  social  workers  be 
included  with  clinical  psychologists  as 
qualified  to  evaluate  mental 
impairments  and  the  other  commenter 
suggested  that  social  workers  conduct  a 
review  in  addition  to  that  of  the 
psychologist  or  psychiatrist. 

Response:  The  statute  upon  which 
these  regulations  are  based  makes  clear 
that  a  qualified  psychiatrist  or 
psychologist  must  review  mental 
impairment  cases,  if  reasonably 
possible,  before  an  adverse  decision  is 
made.  Therefore,  we  cannot  adopt  the 
suggestion  that  a  licensed  clinical  social 
worker  be  considered  "qualified  '  to  act 
as  a  medical  or  psychological 
consultant.  However,  we  recognize  the 
value  of  evidence  provided  "by  clinical 
social  workers  regarding  the  claimant's 
mental  impairment  and  daily 
functioning-  Where  appropriate,  we  do 
obtain  information  from  social  workers 
and  utilize  such  e\  idence  in  making 
disability  determinations. 

Comment:  One  commenter  suggests 
we  change  these  proposed  regulations  to 
include  any  physician  who  has  post- 
Board  experience  of  at  least  2  years  in 
managing  persons  with  a  mental 
handicap.  The  commenter  believes  this 
would  provide  a  pool  of  physicians  who 
can  make  decisions  on  mental 
impairment  cases. 

Response:  Because  the  law  mandates 
review  by  a  psychiatrist  or  psychologist, 
if  reasonably  possible,  before  an 
adverse  decision  is  made  in  a  mental 
impairment  case,  we  are  unable  to  adopt 
this  suggestion. 

Section  404. 1526  and  416.926— Medical 
equivalence 

We  received  no  comments  on  these 
proposed  regulations  changes. 

Sections  404. 1546  and  416.946— 
(Amended) 

Only  favorable  comments  were 
received  on  our  proposed  revision  to 
these  existing  regulations. 

Sections  404.1615  and  416.1015— Making 
disability  determinations 

Comment  One  commenter  suggests 
we  add  a  provision  to  proposed 
§§  404.1615(d)  and  416.1015(d)  to 
indicate  that  in  a  combined  impairmients 
case,  a  psychologist  is  competent  to 
determine  the  effects  the  nonmenfal 
impairment(s)  have  on  the  mental 
impairment. 

Response:  A  psychologist,  generally, 
does  not  have  the  necessary  medical 
education,  training  and  expertise  to 
evaluate  physical  and  other  nonmental 
impairments.  Therefore,  we  believe  it  is 


inappropriate  to  require  a  psychologist 
to  render  a  medical  judgment  he  or  she 
may  not  be  qualified  to  make.  However, 
these  regulations  do  not  prohibit  a 
qualified  psychologist  from  considering 
the  effects  of  a  nonmental  impairment 
on  the  mental  impairment.  Therefore,  it 
is  not  necessary  to  add  this  statement  to 
the  regulations. 

Comment:  This  same  commenter 
believes  that  in  cases  of  multiple  mental 
and  nonmental  impairments,  we  should 
require  a  different  physician  to  make  the 
final  RFC  determination,  taking  into 
account  the  opinions  of  the  psychiatrist 
or  psychologist  on  the  partial  mental 
RFC  assessment. 

Response:  As  a  physician,  a 
psychiatrist  is  qualified  by  medical 
education,  training  and  expertise  to 
evaluate  impairments  due  to  mental  and 
other  medical  conditions.  Adoption  of 
this  suggestion  would  inappropriately 
imply  otherwise.  However,  if  a  State 
agency  feels  it  is  necessary  to  refer  a 
combined  impairment  case  that  has 
been  reviewed  by  a  psychiatrist  to 
another  physician  for  an  additional 
review  of  the  RFC,  these  regulations  do 
not  prevent  it  from  doing  so. 

Comment:  Two  commenters  state  that 
SSA  must  take  a  more  unified  approach 
to  assessing  RFC  in  cases  of  multiple 
impairments  These  commenters  believe 
that  proposed  §§  404.1615(d)  and 
416.1015(d)  imply  that  the  effects  of  a 
nonmental  impairment  on  a  mental 
impairment  and  vice  versa  are  not 
considered  in  detennining  disability. 
They  believe  this  is  in  violation  of  Pub. 
L.  98-460  and  suggest  the  statutory 
requirement  that  we  consider  the 
combined  effects  of  all  impairments  be 
built  into  these  proposed  regulations. 
These  commenters  also  indicate  that  we 
should  include  a  mechanism  to  ensure 
that  all  information  is  combined  and 
considered  before  a  final  determination 
is  made. 

Response:  The  rules  for  evaluating 
multiple  impairments  are  already  in 
place  in  regulations  §§  404.1523  and 
416.923.  In  those  sections  we  state  that 
"in  the  case  of  a  medically  severe 
combination  of  impairments,  the 
combined  impact  of  all  the  impairments 
will  be  considered  throughout  the 
disability  determination  process."  We 
believe  our  proposal  for  deciding  which 
consultant  makes  the  overall 
determination  of  severity  is  an 
appropriate  mechanism  which  will 
ensure  that  all  information  is  considered 
in  combined  mental/nonmenlal 
impairment  cases. 
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Sections  404.1616  and  416.1016— 
Medical  or  psychological  consultant 

Comment:  One  commenter  made 
favorable  comments  about  our  proposed 
standards  for  a  qualified  psychologist, 
but  suggested  we  consider  an  added 
requirement  for  certification  by  the 
American  Board  of  Professional 
Psychologists  (ABPP). 

Response:  The  qualifications  we  are 
adopting  consider  only  education  and 
experience.  Moreover,  because  of  the 
small  number  of  psychologists  who  are 
ABPP  diplomats,  we  believe  this 
additional  requirement  would  restrict 
unnecessarily  the  pool  of  qualified 
psychologists  available  to  the  State 
agencies. 

Comment:  One  person  objects  to  our 
proposed  criteria  for  determining  who  is 
a  ■■qualified"  psychologist.  The 
commenter  states  that  a  psychologist 
who  doss  not  have  a  doctorate  degree  in 
psychologv  will  not  be  qualified  to 
perform  as  a  psychological  consultant  in 
mental  impairment  cases.  This 
commenter  suggests  the  proposed 
alternative  provisions  in 
§§  404.1616{2)(b)  and  416.1016i2)(b)  for 
I'sting  in  a  national  register  of  health 
care  providers  in  psychology  be  deleted 
because  such  a  national  register  will 
include  masters  degree  level 
psychologists. 

Response:  Since  only  three  States 
license  psychologists  at  the  masters 
degree  level,  the  vast  majority  of 
psychologists  who  will  meet  our 
proposed  qualification  standards 
involving  licensing/certification  at  the 
independent  practice  level  of 
psychology  and  supervised  experience 
in  health  service  will  necessarily  be 
those  who  possess  a  doctoral  degree  in 
psychology.  We  believe  deletion  of  the 
proposed  optional  requirement  involving 
a  national  register  would 
inappropriately  exclude  those 
psychologists  with  a  masters  degree  and 
more  than  two  years  experience  who 
obtained  a  State  license  many  years  ago 
and  were  included  in  a  national  register 
under  a  "grandfather"  clause.  Therefore, 
we  cannot  adopt  this  comment. 

Comment:  This  same  commenter 
suggests  doctorate  level  psychologists 
should  also  have  2  years  of  supervised 
clinical  experience  as  a  psychologist  in 
'mental"  health  services. 

Response:  We  believe  this  fine 
distinction  is  unnecessary  since  it  is 
unlikely  that  the  supervised  clinical 
experii  nee  a  psychologist  at  the 
doctoral  level  would  pursue  would  be  in 
a  field  other  than  mental  health. 

Comment:  One  commenter  expressed 
concern  that  the  proposed  regulations 
will  exclude  health  service  providers  in 


psychology  whose  doctorate  degree  in 
psychology  is  lettered  other  than  Psy.  D, 
or  Ph,  D. 

Response:  These  regulations  state  no 
preference  for  one  doctorate  level 
psychologist  over  another.  Therefore,  an 
individual  who  possesses  a  doctorate 
degree  in  psychology,  regardless  of  the 
way  the  degree  is  described  or 
"lettered",  and  meets  the  other 
standards  specified  in  the  regulations 
may  serve  as  a  psychological  consultant 
in  mental  'mpairment  cases. 

Comment:  One  commenter  states  that 
we  should  develop  standards  which 
prohibit  discriiBination  by  a  medical 
consultant  on  the  basis  of  race,  color, 
national  origin  or  sex. 

Response:  We  believe  this  additional 
qualification  standard  is  unnecessary 
because  various  civil  rights  laws  and 
regulations  are  already  in  place 
elsewhere  which  prohibit  discrimination 
on  the  basis  of  race,  color,  national 
origin  or  sex. 

Comment:  One  commenter  expressed 
concern  about  our  proposed 
requirements  involving  a  doctoral 
degree  in  psychology  with  a  specialty  in 
clinical  psychology.  This  commenter 
points  out  that  doctoral  degrees  in 
psychology  are  not  awarded  in  subfields 
such  as  clinical  or  counseling,  but, 
rather  in  psychology  per  se.  The 
commenter  believes  that  limiting 
eligibility  to  those  psychologists  who 
received  doctoral  degrees  from  "a 
program  in  clinical  psychology"  will 
inappropriately  exclude  otherwise 
qualified  psychologists  who  successfully 
completed  a  doctoral  program  in 
counseling  psychology,  for  example,  and 
are  as  well  qualified  as  clinical 
psychologists  to  provide  assessment  of 
and  treatment  services  to  individuals 
with  mental  disorders.  This  commenter 
also  indicates  the  proposed  standard 
will  unduly  restrict  the  pool  of  qualified 
mental  health  professionals  to  perform 
disability  determinations  involving 
mental  impairments. 

Response:  We  recognize  that  a 
number  of  individuals  with  specialties  in 
closely  allied  subdisciplines  of 
psychology  may  have  the  same  or 
similar  range  of  expertise  as  clinical 
psychologists.  As  a  class,  however, 
nonclinical  psychologists  are  likely  not 
as  expert  in  assessing  behavioral 
pathology.  We  believe  the  requirement 
for  training  in  a  program  in  clinical 
psychology  will  help  ensure  that  only 
individuals  who  are  fully  qualified  to 
evaluate  the  full-range  of  mental 
disorders  are  obtained.  The  States  have 
been  hiring  psychologists  under  similar 
standards  for  some  time  and  there  is  no 
indication  that  the  pool  of  qualified 
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professionals  has  been  adversely 
affected. 

Comment:  This  same  commenter 
recommends  we  strengthen  our 
proposed  requirement  of  2  years 
supervised  clinical  experience  to  specify 
that  one  of  those  years  be  post  degree 
(rather  than  post  "masters"  degree).  The 
commenter  points  out  that  this 
suggested  modification  should  not  be 
interpreted  as  solely  post  doctoral 
degree  which  would  exclude  those 
qualified  psychologists  who  obtained 
licensing  at  the  masters  degree  level 
with  more  than  the  required  2  years 
experience  and  are  listed  in  a  national 
register  of  health  services  providers  in 
psychology.  Rather,  the  commenter 
believes  that  retention  of  our  proposed 
standard  will  not  encourage 
psychologists  to  obtain  an  additional 
year  of  post  doctoral  supervision  in  the 
few  States  where  it  is  not  required  for 
licensure  or  certification.  In  this 
commenter's  view,  the  recommended 
deletion  of  the  term  "Masters''  would 
enhance  the  qualifications  of  the  pool  of 
eligible  psychologists. 

Response:  The  post  "masters"  degree 
experience  designation  was  made  to 
ensure  that  the  post  degree  experience 
requirement  is  not  misinterpreted  as  1 
year  of  experience  attained  post 
baccalaureate  degree.  We  believe  that 
the  NPRM  language  makes  this  clear 
and  we  have  retained  the  "masters" 
degree  designation  in  these  final 
regulations.  This  will  not  adversely 
affect  those  qualified  psychologists  who 
are  listed  in  an  appropriate  national 
register,  nor  will  it  discourage 
psychologists  from  obtaining  additional 
clinical  experience  at  the  highest  degree 
level  possible. 

Comment:  One  person  objects  to  our 
proposed  standards  because  they 
establish  qualifications  for  doctoral 
degree  psychologists  over  nondoctoral 
clinicians  who,  t.his  commenter  believes, 
may  have  as  strong  a  set  of  credentials. 

Response:  In  developing  these 
proposed  qualification  standards,  it  was 
necessary  to  develop  standards  which 
can  be  met  by  only  those  psychologists 
with  sufficient  professional  training  and 
expertise  in  the  evaluation  of  all  types 
of  mental  disorders.  In  light  of  the 
differences  in  training,  experience,  and 
general  level  of  expertise  below  the 
doctoral  level  in  diagnosing  and  treating 
behavioral  pathology,  we  believe  the 
doctoral  level  of  training  to  be  the 
minimum  standard  necessary  for 
psychologists  to  be  considered  as 
qualified  to  make  decisions  regarding 
mental  disorder  cases,  for  disability 
program  purposes. 
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Comment:  One  commenler  questions 
why  physicians,  but  not  psychologists, 
are  exempt  from  qualification  standards. 
While  not  criticizing  the  proposed 
standards  for  psychologists,  this 
commenter  believes  the  lack  of 
comparable  qualification  requirements 
for  physicians  is  not  justified. 

Response:  The  statutory  provision 
upon  which  these  regulations  are  based 
mandates  review  by  a  qualified 
psychologist  (or  psychiatrist),  if 
reasonably  possible,  before  a  mental 
impairment  case  can  be  denied  In 
passing  this  legislation,  however,  the 
Congress  did  not  indicate  which 
psychologistis)  it  considers  as  qualified 
to  review  disability  cases.  Because  there 
are  numerous  subfields  in  which  a 
professional  psychologist  may 
specialize,  it  is  necessary  for  us  to 
develop  specific  standards  which 
indicate  the  qualifications  we  believe 
necessary  to  evaluate  the  full  range  of 
mental  impairments.  We  have  not 
developed  qualifications  for  physicians, 
because,  generally,  all  physicians  are 
subject  to  specific  premedical  and 
medical  education  requirements,  prior  to 
being  awarded  a  medical  degree,  and 
subsequent  internship  and  residency 
training,  before  they  can  be  licensed  to 
practice  medicine.  Since  these 
requirements  are  generally  consistent  in 
all  States,  we  believe  it  is  not  necessary 
to  develop  specific  qualification 
standards  for  disability  program 
physicians. 

Comment:  One  commenter 
recommends  that  physicians  trained  at 
an  authorized  University  Affiliated 
Facility  (UAF)  as  authorized  under  the 
Developmental  Disabilities  Act.  be  the 
only  doctors  of  any  discipline  allowed  to 
evaluate  applicants  with  a 
developmental  disability.  This 
commenter  states  there  are  few 
psychiatrists  and  psychologists  who  are 
trained  to  evaluate  the  functional 
abilities  of  people  who  have 
developmental  disabilities  such  as 
mental  retardation,  cerebral  palsy, 
epilepsy,  autism  and  severe  learning 
disabilities. 

Response:  These  regulations  do  not 
prevent  the  States  from  obtaining  the 
services  of  UAF  trained  physicians  to 
review  cases  involving  developmental 
disabilities.  However,  because  the 
statute  mandates  review  of  a  menial 
impairment  case  by  a  qualified 
psychiatrist  or  psychologist,  if 
reasonably  possible,  before  an  adverse 
decision  is  made,  including 


developmental  disability  cases  involving 
evidence  of  a  mental  impairment,  we 
cannot  adopt  this  suggestion. 

Sections  404.1617  and  416.1017— 
Reasonable  efforts  to  obtain  review  by 
a  qualified  psychiatrist  or  psychologist 

Comment:  One  commenter  feels  that 
the  regulations  should  provide  that 
qualified  professionals  must  review  only 
cases  of  conflicting  or  inadequate 
medical  evidence.  This  person  suggested 
that  an  extension  of  time  should  be 
granted  for  mental  impairment  case 
reviews  because  of  the  shortages  of 
available  qualified  professionals  who 
could  perform  these  reviews. 

Response:  The  law  does  not  give  us  an 
option  of  restricting  psychiatnst  or 
psychologist  reviews  to  those  cases  with 
conflicting  or  inadequate  medical 
evidence.  The  law  requires  that  all 
initial  mental  impairment  cases  that  are 
denied,  if  reasonably  possible,  must 
have  these  specialist  reviews.  The  law- 
does  not  address  the  issue  of  additional 
processing  time  requirements  because  of 
the  use  of  specialist  review.  We  do  not 
believe  that  the  use  of  specialists  to 
review  mental  impairment  cases  must 
necessarily  delay  the  processing  of 
these  cases  where  the  State  is 
adequately  staffed  with  psychiatrists 
and/or  psychologists.  We  are  opposed 
to  issuing  a  regulation  that  could  result 
in  less  timely  service  to  claimants  with 
mental  impair.ments,  especially  in  the 
absence  of  any  indications  that  this 
would  be  consistent  with  the  will  of 
Congress. 

Comment:  Several  commenters  are 
concerned  that  the  rules  were  not 
specific  enough  in  defining  Federal  and 
State  roles  in  ensuring  that  every 
reasonable  effort  is  made  to  obtain 
qualified  psychiatrists  and  psychologists 
to  re\'iew  mental  impairment  claims. 
One  com.menter  believes  the  regulations 
made  the  Federal  role  essentially 
passive.  This  person  indicates  that  SSA 
should  mandate  coordinated  activity 
between  the  State  and  SS.'X.  According 
to  this  commenter.  the  State  and  SSA 
should  work  together  to  resolve  any 
staffing  problems,  rather  than  handling 
the  problem  sequentially,  i.e.,  the  State 
taking  its  actions  first,  then  SSA. 
Another  commenter  believes  that  SSA 
should  become  involved  in  assisting  the 
State  in  its  recruitment  efforts  at  an 
earlier  stage,  i.e.,  not  to  wait  to  assist 
the  State  until  after  all  the  State's  other 
efforts  were  exhausted.  Another  person 
believes  the  regulations  were  not  clear 
on  the  extent  of  the  State's  or  SSA's 
roles  in  ensuring  that  every  reasonable 
'effort  is  made. 


Response:  Our  approach  to  ensuring 
that  every  reasonable  effort  is  made  to 
obtain  psychiatrists  and  psychologists  to 
perform  mental  impairment  case 
reviews  is  to  regulate  only  to  the  extent 
necessary  to  ensure  the  Se(.retary's 
responsible  stewardship  of  the  States' 
management  responsibilities  in  this 
area.  We  decided  not  to  regulate  the 
States'  responsibilities  specifically, 
because  it  would  interfere  with  our 
objective  of  giving  the  State  flexibility  in 
obtaining  and  maintaining  their  staffs. 
Since  individual  State  resources  and 
needs  vary,  we  believe,  with  help  from 
SSA,  each  State  can  best  determine  its 
own  staffing  needs  in  this  area  and  how 
best  to  meet  those  needs. 

The  regulations  do  provide  that  SSA 
will  coordinate  action  with  the  State  in 
assessing  the  State's  unmet  needs  for 
additional  psychiatrists  or  psychologists 
and  in  taking  specific  actions  for 
obtaining  the  psychiatrists  and 
psychologists.  SSA  is  responsible  for 
approving  the  necessary  State  budget, 
closely  monitoring  the  State's 
recruitment  activities,  and  assisting  the 
State  W'henever  possible.  In  carrying  out 
this  responsibility  SSA  is  closely 
involved  throughout  the  process  of  the 
State's  recruitment  activities. 

Comment:  One  commenter  believes 
the  rules  do  not  explain  how  the  overall 
costs  will  be  accommodated  and  do  not 
give  details  of  the  amount  of  resources 
or  criteria  required  to  define  "every 
reasonable  effort." 

Response:  We  have  amended  the  final 
rules  to  state  that  where  Federal 
resources  are  used  on  behaif  of  a  State 
to  acquire  reviews  of  qualified 
psychiatrists  and  psychologists,  the 
State's  budget,  where  appropriate,  will 
be  reduced  accordingly.  This  was  done 
because  obtaining  these  reviews  is  a 
basic  State  responsibility.  However, 
because  of  the  differences  in  each 
State's  needs  and  capabilities,  as  well 
as  variations  in  overall  State  and 
Federal  budgets,  we  did  not  provide 
details  of  specific  amounts  of  resources 
or  other  criteria  required  to  meet  the 
"every  reasonable  effort"  requirement. 

Comment:  Two  commenters  believe 
the  States'  levels  of  compensation  for 
psychiatrist  and  psychologist  services 
are  meager  these  persons  believe  that 
steps  should  be  taken  to  insure 
otherwise. 

Response:  These  regulations  provide 
that  if  a  State  cannot  obtain 
psychiatrists  and  psychologists  because 
of  low  salary  rates  or  fee  schedules,  it 
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should  attempt  to  raise  the  level  of 
compensation  to  meet  the  prevailing 
rates  for  these  services. 

Comment:  One  commenter  states  that 
SSA  should  make  provisions  for  direct 
contracting  of  specialist  services  where 
the  State  was  unable  to  arrange  for 
these  services. 

Rcsponsf:  These  regulations  provide 
that  Federal  contracts  for  the  services  of 
qualified  psychiatrists  or  psychologists 
are  included  as  Federal  resources  to  be 
used  where  needed  in  obtaining  these 
services. 

Regulatory  Procedures 

E\>",  u:i:t'  Order  12291 

The  Secretary  has  determined  that 
this  is  not  a  major  rule  under  Executive 
Order  12291  because  these  regulations 
do  not  meet  any  of  the  threshold  criteria 
for  a  major  rule.  SSA  estimates  that 
these  changes  will  have  little  or  no 
impact  on  Title  II  or  Title  XVI  benefit 
payments,  since  in  most  instances 
qualified  psychologists  and  psychiatrists 
are  already  being  used  to  evaluate 
disability  cases  involving  mental 
disorders.  The  additional  costs 
associated  with  these  regulations  will  be 
less  than  S5  million  in  the  first  year  that 
the  regulations  are  effective.  Therefore, 
a  regulatory  impact  analysis  is  not 
required. 

Regulatory  Flexibility  Act 

We  certify  that  these  regulations  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  affect  only  a  small  number 
of  disability  claimants  under  Title  11  and 
Title  XVI  of  the  Social  Security  Act. 

Papt-n,vurk  Reduction  Act 

These  regulations  impose  no 
reporting/recordkeeping  requirements 
necessitating  clearance  by  the  Office  of 
Management  and  Budget. 

(Catdlog  of  Federal  Domestic  Program  Nos. 
13.802.  Social  Security  Disability  Insurance; 
13.807.  Supplemental  Secaniy  Income 

Pri'grani) 

List  of  Subjects 

2U  CFR  Part  404 

Administrative  practice  and 
procedure.  Death  benefits.  Disability 
benefits.  Old-Age.  Survivors  and 
Di.^ability  Insurance. 

20  CFR  Part  416 

Administrative  practice  and 
procedure,  Aged,  Blind,  Disability 
benefits.  Public  assistance  programs, 
Supplemental  Security  Income. 


Dated:  February  27. 1987 
Dorcas  R.  Hardy, 

Commissioner  of  Social  Security. 

Approval:  June  11. 1987. 
Otis  R.  Bowen, 

Secretary  of  Health  and  Human  Services. 

PART  404— FEDERAL  OLD-AGE, 
SURVIVORS,  AND  DISABILITY 
INSURANCE  (1950_) 

For  the  reasons  set  out  in  the 
preamble,  Part  404,  Subparts  P  and  Q, 
Chapter  III  of  Title  20,  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

20  CFR  Part  404,  Subpart  P,  is 
amended  as  fallows: 

1.  The  authcffity  citation  for  Subpart  P 
continues  to  read  as  follows: 

Authority:  Sees.  202,  205  (a),  (b).  and  (d)- 
(h),  216(i).  221  (a)  and  (i),  222(c),  223,  225  and 
1102  of  the  Social  Security  Act;  42  U.S.C.  402, 
405  (a),  (b),  and  (dHh),  416(i),  421  (a)  and  (i), 
422(c).  423,  425  aind  1302;  sec.  505(a)  of  Pub.  L. 
96-265:  94  Slat.  473;  sees.  2(d)(2),  5,  6,  and  15 
of  Pub.  L.  98^6a  98  Stat.  1797. 1801, 1802,  and 
1808. 

2.  Section  404.1503  is  amended  by 
adding  a  new  paragraph  (e)  to  read  as 
follows; 

§404.1503    Who  makes  disability  and 
blindness  determinations. 
•         *         •         •  • 

(e)  Initial  determinations  for  mental 
impairments.  An  initial  determination 
by  a  State  agency  or  the  Social  Security 
Administration  that  you  are  not 
disabled  (or  a  Social  Security 
Administration  review  of  a  State 
agency's  initial  determination),  in  any 
case  where  there  is  evidence  which 
indicates  the  existence  of  a  mental 
impairment,  will  be  made  only  after 
every  reasonable  effort  has  been  made 
to  ensure  that  a  qualified  psychiatrist  or 
psychologist  has  completed  the  medical 
portion  of  the  case  review  and  any 
applicable  residual  functional  capacity 
assessment.  (See  §  404.1616  for  the 
qualifications  we  consider  necessary  for 
a  psychologist  to  be  a  psychological 
consultant  and  §  404.1617  for  what  we 
consider  "reasonable  effort".)  If  the 
services  of  qualified  psychiatrists  or 
psychologists  cannot  be  obtained 
because  of  impediments  at  the  State 
level,  the  Secretary  may  contract 
directly  for  the  services.  In  a  case  where 
there  is  evidence  of  mental  and 
nonmental  impairments  and  a  qualified 
psychologist  serves  as  a  psychological 
consultant,  the  psychologist  will 
evaluate  only  the  mental  impairment, 
and  a  physician  will  evaluate  the 
nonmental  impairment.  The  overall 
determination  of  impairment  severity  in 
combined  mental  and  nonmental 


impairment  cases  will  be  made  by  a 
medical  consultant  and  not  a 
psychological  consultant  unless  the 
mental  impairment  alone  would  justify  a 
finding  of  disability. 

3.  In  §  404.1526  the  last  sentence  of 
paragraph  (b)  is  amended  by 
substituting  the  words  "medical  or 
psychological  consultants"  for  the  word 
"physicians"  and  by  adding  the 
reference  "(See  §  404.1616.)"  at  the  end 
of  the  sentence,  and  paragraph  (c)  is 
revised  to  read  as  follows: 

§404.1526    Medical  equivalence. 

«         «         *         •         * 

(c)  Who  is  a  designated  medical  or 
psychological  consultant.  A  medical  or 
psychological  consultant  designated  by 
the  Secretary  includes  any  medical  or 
psychological  consultant  employed  or 
engaged  to  make  medical  judgments  by 
the  Social  Security  Administration,  the 
Railroad  Retirement  Board,  or  a  State 
agency  authorized  to  make  disability 
determinations.  A  medical  consultant 
must  be  a  physician.  A  psychological 
consultant  used  in  cases  where  there  is 
evidence  of  a  mental  impairment  must 
be  a  qualified  psychologist.  (See 
§  404.1616  for  the  qualifications  we 
consider  necessary  for  a  psychologist  to 
be  a  consultant.) 

§404.1546    [Amendtd] 

4.  In  §  404.1546  the  first  and  second 
sentences  are  amended  by  substituting 
the  words  "medical  or  psychological 
consultant"  for  the  word  "physician" 
and  the  words  "medical  or 
psychological  consultants  '  for  the  word 
"physicians"  wherever  they  appear,  and 
the  third  sentence  is  amended  by 
substituting  the  words  "any  other 
medical  or  psychological  consultant"  for 
the  words  "any  other  physician". 

20  CFR  Part  104,  Subpart  Q,  is 
amended  as  follows: 

5.  The  authority  citation  for  Subpart  Q 
continues  to  read  as  follows: 

Authority:  Sees.  205(a).  221.  and  1102  of  the 
Social  Security  Act;  42  US  C.  405(a),  421,  and 
1302. 

6.  Section  404.1615  is  revised  to  read 
as  follows: 

§404.1615     Making  disability 
determinations. 

(a)  When  making  a  disability 
determination,  the  State  agency  will 
apply  Subpart  P,  Part  404,  of  our 
regulations. 

(b)  The  State  agency  will  make 
disability  determinations  based  only  on 
the  medical  and  nonmedical  evidence  in 
its  files. 

(c)  Disability  determinations  will  be 
made  by  a  State  agency  medical  or 
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psychological  consultant  and  a  State 
agency  disability  examiner.  (See 
§  404.1616  for  the  definition  of  medical 
or  psychological  consultant.)  The  State 
agency  disability  examiner  must  be 
qualified  to  interpret  and  evaluate 
medical  reports  and  other  evidence 
relating  to  the  claimants  physical  or 
mental  impairments  and  as  necessary  to 
determine  the  capacities  of  the  claimant 
to  perform  substantial  gainful  activity. 
(See  §  404.1572  of  this  part  for  what  we 
mean  by  "substantial  gainful  activity.") 

(d)  An  initial  determination  by  the 
State  agency  that  an  individual  is  not 
disabled,  in  any  case  where  there  is 
evidence  which  indicates  the  existence 
of  a  mental  impairment,  will  be  made 
only  after  every  reasonable  effort  has 
been  made  to  ensure  that  a  qualified 
psychiatrist  or  psychologist  has 
completed  the  medical  portion  of  the 
case  review  and  any  applicable  residual 
functional  capacity  assessment.  (See 

§  404,1616  for  the  qualifications  we 
consider  necessary  for  a  psychologist  to 
be  a  psychological  consultant  and 
§  404.1617  for  what  we  mean  by 
"reasonable  effort".)  If  the  services  of 
qualified  psychiatrists  or  psychologists 
cannot  be  obtained  because  of 
impediments  at  the  State  level,  the 
Secretary  may  contract  directly  for  the 
services.  In  a  case  where  there  is 
evidence  of  mental  and  nonmental 
impairments  and  a  qualified 
psychologist  serves  as  a  psychological 
consultant,  the  psychologist  will 
evaluate  only  the  mentgl  impairment, 
and  a  physician  will  evaluate  the 
nonmental  impairment.  The  overall 
determination  of  impairment  severity  in 
combined  mental  and  nonmental 
impairment  cases  will  be  made  by  a 
medical  consultant  and  not  a 
psychological  consultant  unless  the 
mental  impairment  alone  would  justify  a 
finding  of  disability. 

(e)  The  State  agency  will  certify  each 
determination  of  disability  to  us  on 
forms  we  provide. 

(f)  The  State  agency  will  furnish  us 
with  all  the  evidence  it  considered  in 
making  its  determination. 

(g)  The  State  agency  will  not  be 
responsible  for  defending  in  court  any 
determination  made,  or  any  procedure 
for  making  determinations,  under  these 
regulations. 

7.  A  new  §  404.1616  is  added  to  read 
as  follows: 

§404.1616     Medical  or  psychological 
consultant 

A  medical  consultant  must  be  a 
physician.  A  psychological  consultant 
used  in  cases  where  there  is  evidence  of 
a  mental  impairment  must  be  a  qualified 
psychologist.  For  disability  program 


purposes  a  psychologist  will  not  be 
considered  qualified  unless  he  or  she: 

(a)  Is  licensed  or  certified  as  a 
psychologist  at  the  independent  practice 
level  of  psychology  by  the  State  in 
which  he  or  she  practices:  and 

(b)  (1)  Possesses  a  doctorate  degree  in 
psychology  from  a  program  in  clinical 
psychology  of  an  educational  institution 
accredited  by  an  organization 
recognized  by  the  Council  on  Post- 
Secondary  Accreditation:  or 

(2)  Is  listed  in  a  national  register  of 
health  service  providers  in  psychology 
which  the  Secretary  of  Health  and 
Human  Services  deems  appropriate;  and 

(c)  Possesses  2  years  of  supervised 
clinical  experience  as  a  psychologist  in 
health  service,  at  least  1  year  of  which  is 
post  masters  degree. 

8.  A  new  §  404.1617  is  added  to  read 
as  follows: 

§  404.1617    Reasonable  efforts  to  obtain 
review  by  a  qualified  psychiatrist  or 
psychologist. 

(a)  The  St^te  agency  must  determine  if 
additional  qualified  psychiatrists  and 
psychologists  are  needed  to  make  the 
necessary  reviews  (see  §  404.1615(d)). 
Where  it  does  not  have  sufficient 
resources  to  make  the  necessary 
reviews,  the  State  agency  must  attempt 
to  obtain  the  resources  needed.  If  the 
State  agency  is  unable  to  obtain 
additional  psychiatrists  and 
psychologists  because  of  low  salary 
rates  or  fee  schedules  it  should  attempt 
to  raise  the  State  agency's  levels  of 
compensation  to  meet  the  prevailing 
rates  for  psychiatrists'  and 
psychologists'  services.  If  these  efforts 
are  unsuccessful,  the  State  agency  will 
seek  assistance  from  us.  We  will  assist 
the  State  agency  as  necessary.  We  will 
also  monitor  the  State  agency's  efforts 
and  where  the  State  agency  is  unable  to 
obtain  the  necessary  services,  we  will 
make  every  reasonable  effort  to  provide 
the  services  using  Federal  resources. 

(b)  Federal  resources  may  include  the 
use  of  Federal  contracts  for  the  services 
of  qualified  psychiatrists  and 
psychologists  to  review  mental 
impairment  cases.  Where  Federal 
resources  are  required  to  perform  these 
reviews,  which  are  a  basic  State  agency 
responsibility,  and  where  appropriate, 
the  State  agency's  budget  will  be 
reduced  accordingly. 

(c)  Where  every  reasonable  effort  is 
made  to  obtain  the  services  of  a 
qualified  psychiatrist  or  psychologist  to 
review  a  mental  impairment  case,  but 
the  professional  services  are  not 
obtained,  a  physician  who  is  not  a 
psychiatrist  will  re\iew  the  mental 
impairment  case.  For  these  purposes, 
every  reasonable  effort  to  ensure  that  a 


qualified  psychiatrist  or  psychologist 
review  mental  impairment  cases  will  be 
considered  to  have  been  made  only  after 
efforts  by  both  State  and  Federal 
agencies  as  set  forth  in  paragraphs  (a) 
and  fbl  of  this  section  are  made. 

PART  416— SUPPLEMENTAL 
SECURITY  INCOME  FOR  THE  AGED. 
BLIND,  AND  DISABLED 

For  the  reasons  set  out  in  the 
preamble.  Part  416,  Subparts  I  and  ], 
Chapter  III  of  Title  20,  Code  of  Federal 
Regulations,  are  amended  as  set  forth 
below. 

1.  The  authority  citation  for  Subpart  1 
continues  to  read  as  follows: 

Authority:  Sees.  1102,  1614(a),  1619,  1631  (a) 
and  (d)(1),  and  1633  of  the  Social  Security 
Act;  42  U.S.C.  1302. 1382c(a).  1382h.  1383  (a) 
and  {d)(l).  and  1383b:  sees.  2.  5.  6,  and  15  of 
Pub.  L.  98-460,  98  Stat,  1794.  1801.  1802.  and 
1808. 

2.  Section  416.903  is  amended  by 
adding  a  new  paragraph  (e)  to  read  as 
follows; 

§416.903     Who  makes  disability  and 
blindness  determinations. 


(e)  Initial  determinations  for  mental 
impairments.  An  initial  determination 
by  a  State  agency  or  the  Social  Security 
Administration  that  you  are  not 
disabled  (or  a  Social  Security 
Administration  review  of  a  State 
agency's  initial  determination),  in  any 
case  where  there  is  evidence  which 
indicates  the  existence  of  a  mental 
impairment,  will  be  made  only  after 
every  reasonable  effort  has  been  made 
to  ensure  that  a  qualified  psychiatrist  or 
psychologist  has  completed  the  medical 
portion  of  the  case  review  and  any 
applicable  residual  functional  capacity 
assessment.  (See  §  416.1016  for  the 
qualifications  we  consider  necessary  for 
a  psychologist  to  be  a  psychological 
consultant  and  §  416.1017  for  what  we 
consider  "reasonable  effort ".)  If  the 
services  of  qualified  psychiatrists  or 
psychologists  cannot  be  obtained 
because  of  impediments  at  the  State 
level,  the  Secretary  may  contract 
directly  for  the  services.  In  a  case  where 
there  is  evidence  of  mental  and 
nonmental  impairments  and  a  qualified 
psychologist  serves  as  a  psychological 
consultant,  the  psychologist  willl 
evaluate  only  the  mental  impairment, 
and  a  physician  will  evaluate  the 
nonmental  impairment.  The  overall 
determination  of  impairment  severity  in 
combined  mental  and  nonmental 
impairment  cases  will  be  made  by  a 
medical  consultant  other  than  a 
qualified  psychologist  unless  the  mental 
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impairment  alone  would  justify  a  finding 
of  disability. 

3.  In  §  416.926  the  last  sentence  of 
paragraph  |b|  is  amended  by 
substituting  the  words  "medical  or 
psychological  consultants"  for  the  word 
"physicians"  and  by  adding  the 
reference  "(See  §  416.1016.) '  at  the  end 
of  the  sentence,  and  paragraph  (c)  is 
revised  to  read  as  follows: 

§416.926    Medical  equJvaleoce. 
•         •  •         •         * 

(c)  Who  is  a  designated  medical  or 
psychological  consultant.  A  medical  or 
psychological  consultant  designated  by 
the  Secretary  includes  any  medical  or 
psychological  consultant  employed  or 
engaged  to  make  medical  judgments  by 
the  Social  Security  Administration,  the 
Railroad  Retirement  Board,  or  a  State 
agency  authorized  to  make  disability 
determinations,  A  medical  consultant 
must  be  a  physician.  A  psychological 
consultant  used  in  cases  where  there  is 
evidence  of  a  mental  impairment  must 
be  a  qualified  psychologist.  (See 
§  416,1016  for  the  qualifications  we 
consider  necessary  for  a  psychologist  to 
be  a  consultant.) 

§416.946     [Amended] 

4.  In  §  416.946  the  first  and  second 
sentences  are  amended  by  substituting 
the  words  "medical  or  psychological 
consultant"  for  the  word  "physician" 
and  the  words  "medical  or 
psychological  consultants "  for  the  word 
"physicians"  wherever  they  appear,  and 
the  third  sentence  is  amended  by 
substituting  the  words  "any  other 
medical  or  psychological  consultant"  for 
the  words  "any  other  physician". 

20  CFR  Part  416,  Subpart  J,  is 
amended  as  follows: 

5.  The  authority  citation  for  Subpart  J 
continues  to  read  as  follows: 

Authority:  S^cs.  1102.  1614.  1631.  and  1633 
of  the  Social  Secuntv  Act:  42  U.S.C.  1302. 
1382c.  1383,  and  1383b. 

6.  Section  416.1015  is  revised  to  read 
as  follows: 

§416.1015    Making  dlsat>ilrty 
determinations. 

(a)  When  making  a  disabihty 
determination,  the  State  agency  will 
apply  Subpart  I,  Part  416.  of  our 
regulations. 

(b)  The  State  agency  will  make 
disability  determinations  based  only  on 
the  medical  and  nonmedical  evidence  in 
its  files. 

(c)  Disability  determinations  will  be 
made  by  a  State  agency  medical  or 
psychological  consultant  and  a  State 
agency  disability  examiner.  (See 

§  416.1016  for  the  definition  of  medical 
or  psychological  consultant.)  The  State 


agency  disability  examiner  must  be 
qualified  to  interpret  and  evaluate 
medical  reports  and  other  evidence 
relating  to  the  claimant's  physical  or 
mental  impairments  and  as  necessary  to 
determine  the  capacities  of  the  claimant 
to  perform  substantial  gainful  activity. 
(See  §  416.972  of  this  part  for  what  we 
mean  by  "substantial  gainful  activity".) 

(d)  An  initial  determination  by  the 
State  agency  that  an  individual  is  not 
disabled,  in  any  case  where  there  is 
evidence  which  indicates  the  existence 
of  a  mental  impairment,  will  be  made 
only  after  every  reasonable  effort  has 
been  made  to  ensure  that  a  qualified 
psychiatrist  or  psychologist  has 
completed  the  medical  portion  of  the 
case  review  and  any  applicable  residual 
functional  capacity  assessment.  (See 

§  416.1016  for  the  qualifications  we 
consider  necessary  for  a  psychologist  to 
be  a  psychological  consultant  and 
§  416.1017  for  what  we  mean  by 
"reasonable  effort".)  If  the  services  of 
qualified  psychiatrists  or  psychologists 
cannot  be  obtained  because  of 
impediments  at  the  State  level,  the 
Secretary  may  contract  directly  for  the 
services.  In  a  case  where  there  is 
evidence  of  mental  and  nonmental 
impairments  and  a  qualified 
psychologist  serves  as  a  psychological 
consultant,  the  psychologist  will 
evaluate  only  the  mental  impairment, 
and  a  physician  will  evaluate  the 
nonmental  impairment.  The  overall 
determination  of  impairment  severity  in 
combined  mental  and  nonmental 
impairment  cases  will  be  made  by  a 
medical  consultant  and  not  a 
psychological  consultant  unless  the 
mental  impairment  alone  would  justify  a 
finding  of  disability. 

(e)  The  State  agency  will  certify  each 
determination  of  disability  to  us  on 
forms  we  provide. 

(f)  The  State  agency  will  furnish  us 
with  all  the  evidence  it  considered  in 
making  its  determination. 

(g)  The  State  agency  will  not  be 
responsible  for  defending  in  court  any 
determination  made,  or  any  procedure 
for  making  determinations,  under  these 
regulations. 

7.  A  new  §  416.1016  is  added  to  read 
as  follows: 

§  416.1016     Medical  or  psychological 
consultant. 

A  medical  consultant  must  be  a 
physician.  A  psychological  consultant 
used  in  cases  where  there  is  evidence  of 
a  mental  impairment  must  be  a  qualified 
psychologist.  For  disability  program 
purposes,  a  psychologist  will  not  be 
considered  qualified  unless  he  or  she: 

(a)  Is  licensed  or  certified  as  a 
psychologist  at  the  independent  practice 


level  of  psychology  by  the  Stale  in 
which  he  or  she  practices:  and 

(b)  (1)  Possesses  a  doctorate  degree  in 
psychology  from  a  program  in  clinical 
psychology  of  an  educational  institution 
accredited  by  an  organization 
recognized  by  the  Council  on  Post- 
Secondary  Accreditation:  or 

(2)  Is  listed  in  a  national  register  of 
health  service  providers  in  psychology 
which  the  Secretary  of  Health  and 
Human  Services  deems  appropriate;  and 

(c)  Possesses  2  years  of  supervised 
clinical  experience  as  a  psychologist  in 
health  service,  at  least  1  year  of  which  is 
post  masters  degree. 

8.  A  new  §  416.1017  is  added  to  read 
as  follows:  I 

§416.1017    Reasonable  efforts  to  obtain 
review  by  a  qualified  psychiatrist  or 
psychologist. 

(a)  The  State  agency  must  determine  if 
additional  qualified  psychiatrists  and 
psychologists  are  needed  to  make  the 
necessary  reviews  (see  §  416.1015(d)). 
Where  it  does  not  have  sufficient 
resources  to  make  the  necessary 
reviews,  the  State  agency  must  attempt 
to  obtain  the  resources  needed.  If  the 
State  agency  is  unable  to  obtain 
additional  psychiatrists  and 
psychologists  because  of  low  salary 
rates  or  fee  schedules  it  should  attempt 
to  raise  the  State  agency's  levels  of 
compensation  to  meet  the  prevailing 
rates  for  psychiatrists'  and 
psychologists'  services.  If  these  efforts 
are  unsuccessful,  the  State  agency  will 
seek  assistance  from  us.  We  will  assist 
the  State  agency  as  necessary.  We  will 
also  monitor  the  State  agency's  efforts 
and  where  the  State  agency  is  unable  to 
obtain  the  necessary  services,  we  will 
make  every  reasonable  effort  to  provide 
the  services  using  Federal  resources. 

(b)  Federal  resources  may  include  the 
use  of  Federal  contracts  for  the  services 
of  qualified  psychiatrists  and 
psychologists  to  review  mental 
impairment  cases.  Where  Federal 
resources  are  required  to  perform  these 
reviews,  which  are  a  basic  State  agency 
responsibility,  and  where  appropriate, 
the  State  agency's  budget  will  be 
reduced  accordingly. 

(c)  Where  every  reasonable  effort  is 
made  to  obtain  the  services  of  a 
qualified  psychiatrist  or  psychologist  to 
review  a  mental  impairment  case,  but 
the  professional  services  are  not 
obtained,  a  physician  who  is  not  a 
psychiatrist  will  review  the  mental 
impairment  case.  For  these  purposes, 
every  reasonable  effort  to  ensure  that  a 
qualified  psychiatrist  or  psychologist 
review  mental  impairment  cases  will  be 
considered  to  have  been  made  only  after 
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efforts  by  both  Slate  and  Federal 
agencies  as  set  forth  in  paragraphs  (a) 
and  (b)  of  this  section  are  made. 

|FR  Doc  87-20679  Filed  9-6-87;  8:45  am] 
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Food  and  Drug  Administration 

21  CFR  Part  178 

(Docket  No.  78N-0293] 

Indirect  Food  Additives;  Revocation  of 
the  Use  of  Hydrogenated  4,4- 
Isopropylidene-Diphenolphosphite 
Ester  Resins 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 

Administration  (FDA)  is  amending  the 
food  additive  regulations  by  revoking 
the  listing  of  hydrogenated  4,4'- 
isopropylidene-diphenolphosphite  ester 
resins  for  use  as  an  antioxidant  and 
stabilizer  in  polymers  in  contact  with 
food.  FDA  is  taking  this  action  because 
it  has  received  adverse  toxicological 
data  on  the  additive,  and  because  it  has 
not  received  any  studies  that  resolve  the 
questions  about  the  safety  of  the  use  of 
this  substance  that  have  been  created 
by  these  data.  The  agency  proposed  to 
revoke  the  listing  of  this  food  additive  in 
the  Federal  Register  of  April  16,  1974  (39 
FR  13667),  and  of  June  15,  1979  (44  FR 
34513). 

Elsewhere  in  this  issue  of  the  Federal 
Register,  the  agency  is  proposing  to  list 
the  additive  in  Part  189,  Subpart  C— 
Substances  Prohibited  From  Indirect 
Addition  to  Human  Food  Through  Food- 
Contact  Surfaces. 

date:  Effective  October  9, 1987,  except 
as  to  any  provisions  that  may  be  stayed 
by  the  filing  of  proper  objections: 
objections  by  October  9, 1987. 
ADDRESS:  Written  objections  may  be 
sent  to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20B37. 
FOR  FURTHER  INFORMATION  CONTACT: 

Marvin  D,  Mack,  Center  for  Food  Safety 
and  .Applied  Nutrition  (HFF-335).  Food" 
and  Drug  Administration.  200  C  St.  SVV,, 
Washington,  DC  20204,  202-172-5690. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  January  17,  1968  (33 
FR  569),  FDA  amended  21  CFR  178.2010 
to  provide  for  the  use  of  hydrogenated 
4,4'-isopropylidene-diphenolphosphite 
ester  resins  in  vinyl  chloride  polymer 
resins  when  such  polymer  resins  are 
used  in  the  manufacture  of  rigid  bottles 


intended  for  contact  with  edible  oils  and 
all  types  of  dressings  for  salads.  The 
regulation  was  amended  two  additional 
times,  on  August  8,  1969  (34  FR  12885) 
and  on  November  18,  1969  (34  FR  18382), 
to  provide  for  additional  uses  of  the 
additive. 

In  the  Federal  Register  of  April  16. 
1974  (39  FR  1366"),  FDA  proposed  to 
revoke  the  listing  of  the  use  of 
hydrogenated  4,4'-isopropylidene- 
diphenolphosphite  ester  resins  as  an 
antioxidant  and  stabilizer  because  this 
compound  bore  a  close  chemical 
similarity  to  a  compound  that  had 
caused  neurological  hindquarter 
paralysis  during  a  dog  feeding  study, 
FDA  received  two  comments  on  the 
proposal  and  additional  toxicological 
data  following  publication  of  the  1974 
proposed  rule. 

In  the  Federal  Register  of  June  15, 1979 
(44  FR  34513).  FDA  published  a  second 
proposed  rule  that  responded  to  the 
comments  on  the  1974  proposal  and 
discussed  the  new  toxicological 
information  that  the  agency  had 
received.  The  new  information  included 
a  study  in  w^hich  adverse  neurological 
effects  were  observed  in  dogs  fed 
hydrogenated  4,4'-isopropylidene- 
diphenolphosphite  ester  resins.  The 
proposal  also  described  the  additional 
toxicological  studies  that  would  be 
required  to  determine  a  "no-effect"  level 
to  which  appropriate  safety  factors 
could  be  applied  to  establish  a  safe  level 
of  use  for  the  stabilizer. 

During  the  comment  period,  a 
chemical  company  requested  copies  of 
the  new  toxicological  studies  that  were 
used  to  support  FDA's  1979  proposal. 
The  company  stated  its  intent  to 
comment  further  on  the  proposal  after  it 
reviewed  this  information.  However,  the 
company  did  not  comment  on  the 
proposal. 

In  view  of  the  fact  that  no  comments 
were  received  on  the  proposed 
rulemaking  of  June  15, 1979,  concerning 
the  revocation  of  the  listing  of  the 
additive,  and  that  no  sponsor  has  agreed 
to  perform  the  toxicology  studies 
necessary  to  enable  the  agency  to 
determine  a  safe  level  of  use  for  this 
additive,  the  agency  finds  that 
§  178,2010  should  be  amended  by 
revoking  authorization  for  the  use  of 
hydrogenated  4,4'-isopropylidene- 
diphenolphosphite  ester  resins.  In 
addition,  the  agency  is  proposing 
elsewhere  in  this  issue  of  the  Federal 
Register  to  add  this  substance  to  Part 
189,  Subpart  C— Substances  Prohibited 
From  Indirect  Addition  to  Human  Food 
Through  Food-Contact  Surfaces. 

The  agency  has  previously  considered 
the  environmental  effects  of  this  rule  as 


announced  in  the  proposed  rule 
published  on  June  15,  1979  (44  FR  34513). 
No  new  information  or  comments  have 
been  received  that  would  affect  the 
agency's  previous  determination  that 
there  is  no  significant  impact  on  the 
human  environment  and  that  an 
environmental  impact  statement  is  not 
required. 

In  accordance  with  the  Regulatory 
Flexibility  Act,  the  agency  previously 
considered  the  potential  effects  that  this 
rule  would  have  on  small  entities, 
including  small  businesses.  In 
accordance  with  section  605(b)  of  the 
Regulatory  Flexibility  Act,  the  agency 
has  determined  that  no  significant 
impact  on  a  substantial  number  of  small 
entities  would  derive  from  this  action. 
FDA  has  not  received  any  new- 
information  or  comments  that  would 
alter  its  previous  determination. 

In  accordance  with  Executive  Order 
12044.  the  agency  previously  analyzed 
the  potential  economic  effects  of  this 
final  rule  as  announced  in  the  1979 
proposal.  The  agency  determined  that 
the  rule  is  not  a  major  rule  as 
determined  by  the  Order.  The  agency 
has  not  received  any  new  information  or 
comments  that  would  alter  its  previous 
determination.  Additionally,  in 
accordance  with  the  requirements  of 
Executive  Order  12291,  FDA  has 
reevaluated  the  economic  impact  of  this 
final  rule.  The  agency  has  determined 
that  the  final  rule  is  not  a  major  rule  as 
defined  by  Executive  Order  12291.  The 
agency's  findings  of  no  major  economic 
impact  and  no  significant  impact  on  a 
substantial  number  of  small  entities,  and 
the  evidence  supporting  these  findings. 
are  contained  in  a  threshold  assessment 
which  may  be  seen  in  the  Dockets 
Management  Branch  (address  above). 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  October  9,  1987,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
sep-3rately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
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a  hearing  is  held.  Failure  to  include  such 
d  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  P>iday. 

List  of  Subjects  in  21  CFR  Part  178 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Com.missioner 
of  Food  and  Drugs,  Part  178  is  amended 
as  follows: 

PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
Part  178  continues  to  read  as  follows; 

.Authority:  Sees.  201  (s).  409.  72  Stat.  1784- 
l"t«  ds  amended  (21  U.S.C.  321(s),  348);  21 

CFR  5.10  and  5,fil. 

$  178.2010    (Amended] 

2.  Section  178.2010  Antioxidants  and/ 

or  stabilizers  for  polymers  is  amended 
in  paragraph  (b)  by  removing  from  the 
list  of  substances  the  item 
"tlydrogenated  4.4 -isopropylidene- 
diphenolphosphite  ester  resins  '  *  *." 
Ditfd  Septemljer  1.  1987. 

John  M.  Taylor, 

Associatf  Commissioner  'or  Regulatory 
Affairs. 

\VR  Doc.  87-20609  Filed  9-&-67;  8:45  am) 
BILUNO  CODE  416O-0»-M 


21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Lasaiocid;  Correction 

AGENCY:  Food  and  Drug  Administration. 
action:  Final  rule;  correction. 


summary:  In  the  Federal  Register  of  )uly 
2,  1987  (52  FR  24995),  the  Food  and  Drug 
Administration  (FDA)  published  a  final 
rule  reflecting  approval  of  a 
supplemental  new  animal  dmg 
applicau on  (.\ADA)  filed  by  Hoffmann- 
La  Roche,  Inc.,  providing  for  use  of  a 
free-choice,  mineral-vitamin  Type  C 
lasaiocid  feed  for  pasture  cattle.  The 
f;nal  rule  inadvertently  stated  the 
^'.correct  "amount"  of  lasaiocid  in  the 
ri  yulation.  This  document  corrects  the 


"amount"  of  "6a  grams  per  ton  (0.0075 
percent)"  to  read  "1,440  grams  per  ton 
(0.16  percent)." 

EFFECTIVE  DATE:  September  9, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jack  C.  Taylor,  Center  for  Veterinary 
Medicine  (HFV-126),  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-443-5247. 

SUPPLEMENTARY  INFORMATION: 

Hoffmann-La  Roche,  Inc.,  340  Kingsland 
St.,  Nutley.  NJ  07110,  is  sponsor  of 
supplemental  NADA  96-298  which 
provides  for  use  of  a  68-gram-per-pound 
Bovatec  (lasaiocid)  Type  A  article  to 
make  a  0.16  percent  free-choice,  self- 
limiting  Type  C  lasaiocid  feed  for 
slaughter,  stocker,  feeder  cattle,  and 
dairy  and  beef  replacement  heifers  on 
pasture  for  increased  rate  of  weight  gain 
(a  feed  containing  1.06  percent  of  a  68- 
gram-per-pound  lasaiocid  Type  A 
article).  The  drug  is  consumed  at  a  rate 
of  60  to  200  milligrams  per  head  daily. 
The  "amount"  in  21  CFR  558.311(e)(2)(ii) 
should  read  "1.440  grams  per  ton  (0.16 
percent)."  This  document  amends  the 
regulations  accordingly. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs,  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  Part 
558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
Part  558  continues  to  read  as  follows: 

Authority:  Sec.  512.  82  Stat.  343-361  (21 
U.S.C.  360b):  21  CFR  5.10  and  5.83. 

2.  Section  558.311  is  amended  by 
revising  paragraph  (e)(2)(ii)  to  read  as 
follows: 

§558.311     Usatocld. 


(e)  *   •  • 
(2)  *   *   ♦      ' 

(ii)  Amount.  1,440  grams  per  ton  (0.16 
percent). 

***** 

Dated:  September  1,  1987. 
Richard  A.  Camevale. 

Acting  Associate  Director.  Office  of  New 
Animal  Drug  Evaluation.  Center  for 
Veterinary  Medicine. 
(FR  Doc.  87-20607  Filed  9-8-87;  8:45  am) 
BUXINO  CODE  4160-01-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

[T.D.  8160] 

Limitation  on  Foreign  Tax  Credit  for 
Foreign  Oil  and  Gas  Taxes;  Election 
Period  for  Foreign  Tax  Credit;  Mailing 
Address  for  Withholding  Exemption 
Statements  and  Forms 

AGENCY:  Internal  Revenue  Service. 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
Income  Tax  Regulations  relating  to  the 
limitation  on  the  foreign  tax  credit  with 
respect  to  taxes  paid  on  foreign  oil 
related  income.  The  Tax  Reduction  Act 
of  1975  changed  the  applicable  tax  law. 
The  regulations  provide  the  public  with 
the  guidance  needed  to  comply  with  the 
subject  limitation  added  by  that  Act  and 
will  affect  all  taxpayers  claiming  a 
foreign  tax  credit  for  taxes  paid  with 
respect  to  foreign  oil  related  income.  In 
addition,  this  document  contains  final 
Income  Tax  Regulations  relating  to  the 
period  during  which  a  taxpayer  may 
elect  to  claim  the  foreign  tax  credit. 
Also,  this  document  contains  final 
Income  Tax  Regulations  relating  to  the 
mailing  address  to  be  used  for  filing 
Forms  1078  or  withholding  exemption 
statements. 

DATES:  The  amendments  to  §  1.907(c)-l 

are  applicable  for  taxable  years  ending 
after  December  31, 1974  and  beginning 
before  January  1, 1983.  The  amendment 
to  §  1.9m-l(d)  is  applicable  for  taxable 
years  ending  after  December  31,  1953. 
The  amendment  to  §  1.1441-5(c)  is 
applicable  October  9, 1987. 

FOR  FURTHER  INFORMATION  CONTACT 

Richard  Chewning  of  the  Office  of 
Associate  Chief  Counsel  (International), 
within  the  Office  of  Chief  Counsel, 
Internal  Revenue  Service,  1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224,  Attention:  CC:LR:T. 
Telephone  202-568-6384  (not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION: 

Background 

Limitation 

This  document  contains  amendments 
to  the  Income  Tax  Regulations  (26  CFT^ 
Part  1)  under  section  907(c)  (1)  and  (2)  of 
the  Internal  Revenue  Code. 
Amendments  were  proposed  to  conform 
the  regulations  to  section  601(a)  of  the 
Tax  Reduction  Act  of  1975  (89  Stat.  54). 
They  do  not  reflect  the  changes  in 
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section  907(c)  made  by  section  211(b)  of 
the  Tax  Equity  and  Fiscal  Responsibility 
Act  of  1982  (96  Stat,  449).  hereafter 
referred  to  as  TEFRA. 

On  June  27, 1984,  the  Federal  Register 
published  as  final  regulations 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  Part  1)  under 
section  907  of  the  Internal  Revenue 
Code  (49  FR  26208)  (1984  final 
regulations).  The  notice  which  preceded 
the  1984  final  regulations  was  published 
on  November  17, 1980  (45  FR  75695) 
(1980  notice).  Section  1.907(c)-l  (e)  and 
(f)  of  the  1984  final  regulations  reserved 
certain  rules  that  would  apply  in 
defining  a  taxpayer's  foreign  oil  and  gas 
extraction  income  and  foreign  oil  related 
income.  On  June  27, 1984,  the  Federal 
Register  published  the  notice  of 
proposed  rulemaking  for  those  reserved 
rules  (49  FR  26258)  (1984  notice).  A 
public  hearing  was  neither  requested 
nor  held.  After  consideration  of  all 
comments  regarding  the  1984  notice,  the 
amendments  as  set  forth  below  are 
adopted  by  this  Treasury  decision. 

Election  Period 

This  document  also  contains  an 
amendment  to  §  1.901-l(d)  of  the 
Income  Tax  Regulations  (26  CFR  Part  1) 
under  section  901(a)  of  the  Internal 
Revenue  Code. 

Mailing  Address 

In  addition,  this  document  amends 
§  1.1441-5(c)  of  the  Income  Tax 
Regulations  (26  CFR  Part  1)  under 
section  1441  of  the  Internal  Revenue 
Code. 

Explanation  of  Provisions 

Limitation 

Prior  to  the  enactment  in  1975  of 
section  907.  foreign  oil  and  gas 
producers  were  generating  excess 
foreign  tax  credits  attributable  to  their 
producing  operations.  The  excess  credits 
arose  because  the  effective  foreign  tax 
rate  on  income  from  the  extraction  of  oil 
and  gas  often  far  exceeded  the  U.S,  rate 
on  that  income.  In  addition,  there  were 
serious  questions  whether  payments 
made  to  certain  countries,  that  were 
called  taxes  and  were  claimed  as 
foreign  tax  credits,  were  in  reality 
deductible  royalty  payments.  Moreover, 
the  excess  credits  generated  by 
extraction  income  could  be  used  to 
offset  the  U.S.  tax  on  the  producer's 
other  foreign-source  income  even  though 
that  other  income  was  frequently  low 
taxed  income  completely  unrelated  to 
the  oil  and  gas  business. 

In  order  to  address  these  problems. 
Congress  enacted  section  907  (a)  and 
(b).  In  the  first  instance,  section  907(a) 


limits  the  producer's  creditable  foreign 

oil  and  gas  extraction  taxes  to  a  certain 
percentage  of  foreign  oil  and  gas 
extraction  income  (FOGEI).  FOGEI  is 
foreign-source  taxable  income  derived 
from  the  extraction  of  minerals  from  oil 
or  gas  wells  or  from  the  sale  or 
exchange  of  assets  used  in  the 
extraction  activity. 

Secondly,  section  907(b)  (as  in  effect 
prior  to  TAFRA)  provides  that  these 
extraction  taxes  on  FOGEI,  as  limited 
by  section  907(a).  along  with  the 
producer's  creditable  taxes  on  income 
from  downstream  trades  or  businesses 
(other  FORI)  may  only  be  allowed  by 
reason  of  section  904  as  credits  against 
the  U.S.  tax  on  foreign  oil  related 
income  (FORI)  (and  not  other  income). 
FORI  is  composed  of  FOGEI  and  "other 
FORI."  "Downstream  "  trades  or 
businesses  include  the  processing  of 
minerals  from  oil  or  gas  wells  into 
primary  products,  marketing  and 
transporting  the  minerals  or  primary 
products,  and  the  selling  or  exchanging 
of  assets  used  in  these  trades  or 
businesses. 

Interest  Income 

The  1980  notice  of  proposed 
rulemaking  (45  FR  75695)  generally 
defined  FOGEI  narrowly  so  as  to 
include  within  the  definition  only 
income  which  a  producing  countrv' 
would  tax  excessi\  ely.  For  example,  in  a 
situation  where  an  oil  and  gas  producer 
is  required  to  make  monthly  payments 
of  royalties  and  taxes  to  the  producing 
country,  the  producer  may  temporarily 
invest  the  funds  which  it  sets  aside  to 
make  the  monthly  payments  in  assets 
that  generate  interest  income.  Under  the 
19E10  notice,  the  interest  income  earned 
on  those  temporary  investments  would 
not  have  been  either  FOGEI  or  other 
FORI.  The  special  section  907(b)  foreign 
tax  credit  limitation  would,  therefore, 
not  have  applied  with  the  result  that 
foreign  taxes,  if  any,  paid  on  that 
income,  even  though  attributable  to  the 
extraction  activity,  would  have  been 
creditable  against  income  that  was  not 
foreign  oil  related  income. 

The  1984  notice  provided,  and  this 
regulation  adopts  without  change,  the 
rule  that  FOGEI  and  other  FORI  is 
defined  to  include  interest  on 
reasonable  amounts  of  working  capital 
and  other  amounts  that  are  directly 
related  to  the  conduct  by  the  taxpayer  of 
extraction,  processing,  and  other 
activities  described  m  section  907(c)  (1) 
and  (2). 

Service  and  Rental  Income 

The  1980  notice  contained  a  rule 
(proposed  §  1.907(c)-l(b)(2))  providing 
that  income  from  the  performance  of 


extraction  services  would  be  extraction 
income  even  in  the  absence  of  an 
economic  interest  in  the  minerals  in 
place,  if  the  consideration  received  for 
those  services  depended  in  whole  or  in 
part  on  the  amount  of  minerals 
discovered  or  extracted.  The  1984  final 
regulations  eliminated  the  above 
specific  provision  for  extraction 
services.  Those  regulations  provided, 
however,  that  income  that  is  directly 
related  to  (rather  than  directly  derived 
from)  the  conduct  of  the  section  907(c) 
(1)  and  (2)  activities  ma>  be  FOGEI  or 
other  FORI.  The  definition  of  directly 
related  income  was  reserved.  The  1984 
notice  defined  directly  related  income  to 
include  only  income  derived  from  the 
performance  of  certain  described 
ser\'ices  and  from  the  lease  or  license  of 
property  used  by  the  lessor,  licensor,  or 
another  person  in  the  active  conduct  of 
the  section  907(c)  (1)  and  (2)  activities. 
The  earlier  1980  "income  base  on 
output"  test  was  eliminated.  These  final 
regulations  reinstate  the  income  based 
on  output  test.  Accordingly,  the 
definition  of  directly  related  FOGEI 
includes  income  from  extraction 
services  which  is  based  on  output. 

Election  Period 

This  provision  amends  §  1.901-l(d)  to 
state  that  a  taxpayer  may  elect  the 
foreign  tax  credit  at  any  time  during  the 
10-year  period  of  limitations  prescribed 
by  section  6511(d)(3)(A)  of  the  Internal 
Revenue  Code. 

Mailing  Address  for  Withholding 
Exemption  Statements  and  Forms  1078 

Section  1.1441-5  provides  that  a 
person  claiming  to  be  exempt  from 
withholding  shall  provide  a  withholding 
agent  duplicate  copies  of  either  Form 
1078  or  a  statement  asserting  citizenship 
or  residency  in  the  United  States.  This 
provision  revises  §  1.1441-5(c)  to 
provide  that  the  withholding  agent  shall 
mail  one  copy  of  the  filed  document  to 
the  Internal  Revenue  Service  Center, 
Philadelphia.  PA  19255. 

Discussion  of  Comments 

Limitation 

The  comments  from  the  public 
received  on  the  1984  notice  stated  that 
the  income  based  on  output  test  which 
was  abandoned  in  the  1984  notice 
should  be  reinstated.  The  commentators 
asserted  that  the  income  based  on 
output  test  is  supported  by  the 
legislative  history  of  section  907.  They 
pointed  out  that  the  House  Report  on 
section  907  as  introduced  in  19"4  reflects 
the  intention  that  FOGEI  should  be 
interpreted  broadly  to  include  income 
from  any  arrangement  where  the  facts 
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demonstrate  that  the  income  is 
"essentidily  profits  from  the  extraction 
of  crude  oil."  H,R.  Rep.  No.  1502,  93rd 
Cong.  2d  Sess.  45  (1974).  This  intention 
wds  expressed  in  the  context  of  the 
specific  recognition  by  the  Ways  and 
Means  Committee  of  "the  changing 
relationships  tietween  the  foreign 
governments  of  the  countries  where  oil 
and  gas  wells  are  located  and  the 
petroleum  companies  operating  in  those 
countries  ...."■  H  R.  Rep.  No.  1502, 
supra  at  64. 

In  this  regard  and  in  response  to  the 
comments,  these  final  regulations 
reinstate  the  incom.e  based  on  output 
test. 

One  commentator  requested  that  the 
final  regulations  clarify  that  the 
proceeds  (including  interest)  received 
from  the  nationalization  (or 
expropriation]  of  an  asset  (or  oil 
concession)  of  a  petroleum  company 
used  in  an  activity  described  in  section 
907(c)  (1)  or  (2)  may  be  either  FOGEl  or 
other  FORI.  In  response  to  this 
comment,  these  final  regulations  so 
provide  that  those  proceeds  will  be 
FORGEI  or  other  FORI  under  §  1.097(c)- 
l(eHB). 

Special  Analyses 

It  has  been  concluded  that  these 
regulations  are  interpretative  and  that 
the  notice  and  public  comment 
procedural  requirements  of  5  USC  553 
do  not  apply.  Accordingly,  these 
regulations  are  not  subject  to  the 
requirements  of  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C,  Chapter 
61,  and  a  Regulatory  Flexibility  Analysis 
IS  not  required  and  has  not  been 
prepared.  It  has  been  determined  that 
these  regulations  are  not  major 
regulations  subject  to  Executive  Order 
12291.  Accordingly,  a  Regulatory  Impact 
Analysis  is  not  required  and  has  not 
been  prepared. 

Drafting  Information 

The  principal  author  of  these  final 
regulations  is  Richard  Chewning  of  the 
Office  of  Associate  Chief  Counsel 
(International),  within  the  Office  of 
Chief  Counsel,  Internal  Revenue 
Service.  However,  personnel  from  other 
offices  in  the  Service  and  Treasury 
Department  participated  in  the 
development  of  these  regulations. 

List  of  Subjects 

06  CFR  1.861-1  Through  1.997-1 

Income  taxes.  Aliens,  Exports,  DISC, 
FSC,  Foreign  Investment  in  U.S.,  Foreign 
tax  credit.  Source  of  income.  United 
States  investment  abroad. 


26  CFR  1.1441^1  Through  1.1465-1 

Income  taxes,  Aliens,  Foreign 
corporations. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  Part  1  is 
amended  as  follows: 

PART  1— [AMENDED] 

Paragraph  1.  The  authority  for  Part  1 
continues  to  read  in  part: 

Authority:  26  U.S.C.  7805.  *  *  'Section 
1.1441-5  (c)  also  issued  under  26  U.S.C,  1441 
(c).  •   •   •  j 

Par.  2.  Section  1,901-1  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows:         1 

§  1.901-1     Allowance  of  credit  for  taxes. 

*  *         *         *         * 

(d)  Period  during  which  election  can 
be  made  or  changed.  The  taxpayer  may, 
for  a  particular  taxable  year,  claim  the 
benefits  of  section  901  (or  claim  a 
deduction  in  lieu  of  a  foreign  tax  credit) 
at  any  time  before  the  expiration  of  the 
period  prescribed  by  section 
6511(d)(3)(A)  {or  section  6511(c)  if  the 
period  is  extended  by  agreement). 

*  •        *        *        * 

Par,  3.  Section  1.907{c)-l  is  amended 
by  adding  the  text  of  paragraphs  (e)  (3), 
(4),  (5),  and  (6)  and  (f)  to  read  as  set 
forth  below. 


§  1.907(c)-1 
and  FOGEl. 


Definitions  relating  to  FORI 


(e)  Terms  and  items  common  to  other 
FORI  and  FOCEI. 
*        •        •        •        * 

(3)  Interest  on  working  capital.  Other 
FORI  and  FOGEl  may  include  interest 
on  bank  deposits  or  on  any  other 
temporary  investment  which  is  not  in 
excess  of  funds  reasonably  necessary  to 
meet  the  working  capital  requirements 
and  the  specifically  anticipated  business 
needs  of  the  person  that  is  engaged  in 
the  conduct  of  the  activities  listed  in 
paragraphs  (b)  and  (c)  of  this  section. 

(4)  Exchange  gain  or  loss.  Exchange 
gain  (and  loss)  may  be  other  FORI  and 
FOGEl, 

(5)  Allocation.  Interest  income  and 
exchange  gain  (or  loss)  described, 
respectively,  in  paragraphs  (e)  (3)  and 
(4)  of  this  section  are  allocated  among 
other  FORI,  FOGEl,  and  any  other  class 
of  income  relevant  for  purposes  of  the 
foreign  tax  credit  limitations  under  any 
reasonable  method  which  is  consistently 
applied  from  year-to-year. 

(6)  Facts  and  circumstances.  Income 
not  described  elsewhere  in  this  section 
may  be  FOGEl  or  other  FORI  if,  under 


the  facts  and  circumstances  in  the 
particular  case,  the  income  is  in 
substance  directly  attributable  to  the 
activities  described  in  section  907(c)  (1) 
or  (2),  For  example,  assume  that  a 
producer  in  the  North  Sea  suffers  a 
casualty  caused  by  an  explosion,  fire, 
and  resulting  destruction  of  a  drilling 
platform.  Insurance  proceeds  received 
for  the  platform's  destruction  in  excess 
of  the  producer's  basis  is  extraction 
income  if  the  excess  constitutes  income 
from  sources  outside  the  United  States. 
In  addition,  income  from  an  insurance 
policy  for  business  interruption  may  be 
extraction  income  to  the  extent  the 
payments  under  the  policy  are  geared 
directly  to  the  loss  of  income  from 
production  and  are  treated  as  income 
from  sources  outside  the  United  States, 
Also,  if  an  oil  company's  oil  concession 
or  assets  used  in  extraction  activities 
described  in  section  907(c)(1)(A)  and 
located  outside  the  United  States  are 
nationalized  or  expropriated  by  a 
foreign  government,  or  instrumentality 
thereof,  income  derived  from  that 
nationalization  or  expropriation 
(including  interest  on  the  income  paid 
pursuant  to  the  nationalization  or 
expropriation)  is  FOGEl.  Likewise,  if  a 
company's  assets  used  in  the  activities 
described  in  section  907(c)(2)  (B)  through 
(D)  and  located  outside  the  United 
States  are  nationalized  or  expropriated 
by  a  foreign  government,  or 
instrumentality  thereof,  income 
(including  interest  on  the  income  paid 
pursuant  to  the  nationalization  or 
expropriation)  derived  from  the 
nationalization  or  expropriation  will  be 
other  FORI.  For  this  purpose, 
nationalization  or  expropriation  is 
deemed  to  be  a  sale  or  exchange.  In 
further  example,  assume  that  an  oil 
company  has  an  exclusive  right  to  buy 
all  the  oil  in  country  X  from  Y,  an 
instrumentality  of  the  foreign  sovereign 
which  owns  all  of  the  oil  in  X.  The  oil 
company  does  not  have  an  economic 
interest  in  any  oil  in  country  X,  Y  has  a 
temporary  cash-flow  problem  and 
demands  that  the  oil  company  make 
advance  deposits  for  the  purchase  of  oil 
not  yet  delivered.  In  return,  Y  grants  the 
oil  company  a  discount  on  the  price  of 
the  oil  when  delivered.  Income 
represented  by  the  discount  on  the  later 
disposition  of  the  oil  is  other  FORI 
described  in  section  907(c)(2)(D).  The 
result  would  be  the  same  if  Y  credited 
the  oil  company  with  interest  on  the 
advance  deposits,  which  had  to  be  used 
to  purchase  oil  (the  interest  income 
would  be  other  FORI). 

(f)  Directly  related  income — (1)  In 
general.  This  paragraph  (f)  includes  in 
other  FORI  and  FOGEl  income  from  the 
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performance  of  directly  related  services 
(as  defined  in  paragraph  (F)(2)  of  this 
section)  or  from  the  lease  or  license  of 
related  property  (as  defined  in 
paragraph  (0(3)  of  this  section).  This 
paragraph  (f)  does  not  applv  to  a  person 
if— 

(i)  Neither  that  person  nor  a  related 
person  (as  defined  in  paragraph  (f)(4)  of 
this  section)  has  FOGEU  described  in 
paragraph  (b)  of  this  section  (other  than 
paragraph  (b)(4)  thereof]  or  other  FORI 
described  in  paragraph  (c)  of  this 
section  (other  than  paragraph  (c)(7] 
thereof),  or 

(ii)  Less  than  50  percent  of  that 
person's  gross  income  from  sources 
outside  the  United  States  which  is 
related  exclusively  to  the  performance 
of  services  and  from  the  lease  or  license 
of  property  described  in  paragraph  (f)  (2) 
and  (3)  of  this  section,  respectively,  is 
attributable  to  services  performed  for 
(or  on  behalf  of),  teases  to.  or  licenses 
with,  related  persons,  but 

(iii)  Subdivision  (ii)  of  this  paragraph 
(f)(1)  will  not  apply  to  a  person  if  50 
percent  or  more  of  that  person's  total 
gross  income  from  sources  outside  the 
United  States  is  FOGEI  and  other  FORI 
(as  both  described  in  subdivision  (i]  of 
this  paragraph  (0(1))- 
A  person  described  in  subdivisions  (i)  or 
(ii)  of  this  paragraph  will,  however,  have 
directly  related  services  income  which  is 
FOGEI  if  the  income  is  so  classified  by 
reason  of  the  income  based  on  output 
test  set  forth  in  paragraph  (f)(2)(i)(B)  of 
this  section. 

(2)  Directly  related  sen-ices — (i) 
FOGEI.  (A)  Income  from  directly  related 
services  will  be  FOGEI,  as  that  term  is 
defined  in  paragraphs  (b)  (1)  and  (3)  of 
this  section,  if  those  services  are  directly 
related  to  the  active  conduct  of 
extraction  (including  exploration)  of 
minerals  from  oil  and  gas  wells. 
Paragraph  (b)(1)  of  this  section  provides 
that,  in  order  to  have  extraction  income. 
a  person  must  have  an  economic 
interest  in  the  minerals  in  place. 
However,  paragraph  (b)(3)  of  this 
section  recognizes  that  income  arising 
from  "other  circumstances"  is  extraction 
income  if  that  income  is  in  substance 
attributable  to  the  extraction  of 
minerals. 

(B)  An  example  of  "other 
circumstances"  under  paragraph  (b)(3) 
of  this  section  is  the  "income  based  on 
output  test."  This  income  based  on 
output  test  provides  that,  if  the  amount 
of  compensation  paid  or  credited  to  a 
person  for  services  is  dependent  on  the 
amount  of  minerals  discovered  or 
extracted,  the  income  of  the  person  from 
the  performance  of  the  services  will  be 
directly  related  services  income  which  is 


FOGEI.  This  test  will  apply  whether  or 
not  the  person  performing  the  services 
has,  or  had,  an  economic  interest  in  the 
minerals  discovered  or  extracted. 

(ii)  Other  FOR!  With  regard  to  the 
determination  of  directly  related 
services  income  which  is  other  FORI. 
directly  related  services  are  those 
services  directly  related  to  the  active 
conduct  of  the  operations  described  in 
section  907(c)(2)  (B)  through  (D).  Those 
services  include,  for  example.  ser\ice9 
performed  in  relation  to  the  distribution 
of  minerals  or  primary  products  or  in 
connection  with  the  operation  of  a 
refinery,  or  the  types  of  services 
described  in  §  1.954-6(d)  (other  than 
paragraph  {dl(4)  thereof)  which  relate  to 
foreign  base  company  shipping  income. 

(iii)  Recipient  of  the  sen'ices.  Directly 
related  services  described  in  paragraph 
(f)(2)  (i)  and  (ii)  of  this  section  may  be 
performed  for  any  person  without  regard 
to  whether  that  person  is  a  related 
person. 

(iv)  Excluded  ser\ices.  Directly 
related  services  do  not  include 
insurance,  accounting  or  managerial 
services. 

(3)  Leases  and  licenses.  A  lease  or 
license  of  related  property  is  the  lease  or 
license  of  assets  used  (or  held  for  use) 
by  the  lessor,  licensor,  or  another  person 
(including  the  lessee  or  a  sublessee)  in 
the  active  conduct  of  the  activities 
described  in  section  90:(c){l)(A)  or  (c)(2) 
(A)  through  (D).  The  leases  or  licenses 
described  in  this  paragraph  lf)(3) 
include,  for  example,  a  lease  of  a  means 
of  transportation  under  a  bareboat 
charter  hire,  of  drilling  equipment  used 
in  extraction  operations,  or  the  license 
of  a  patent,  know-how,  or  similar 
intangible  property  used  in  extracting, 
transporting,  distributing  or  processing 
minerals  or  primary^  products.  This 
paragraph  (fl(3)  applies  without  regard 
to  whether  the  parties  are  related 
persons. 

(4)  Related  person.  A  person  will  be 
treated  as  a  related  person  for  purposes 
of  this  paragraph  (f)  if  (i)  that  person 
would  be  so  tieated  within  the  meaning 
of  section  954(d)(3)  (as  applied  by 
substituting  the  word  "corporation"  for 
the  word  "controlled  foreign 
corporation";  or  (ii)  that  person  is  a 
partnership  or  partner  described  in 
section  707(b)(1). 

(5)  Cross  income.  A  foreign 
corporation  shall  be  treated  as  a 
domestic  corporation  for  the  purpose  of 
applying  the  gross-income  rules  in 
paragraph  (f)(l)(ii)  and  (iii)  of  this 
section. 

Par.  4.  Section  1.1441-5  (c)  is  revised 
to  read  as  follows: 


§1.1441-5    Claiming  to  be  a  person  not 
subject  to  withholding. 

(c)  Disposition  of  statement  and  form. 
The  duplicate  copy  of  each  statement 
and  form  filed  pursuant  to  this  section 
shall  be  forwarded  with  a  letter  of 
transmittal  to  Internal  Revenue  Service 
Center.  Philadelphia.  PA  19255.  The 
original  statement  shall  be  retained  by 
the  withholding  agent. 
•         ♦        *         •         • 

Lawrence  B.  Gibbs, 
Commissioner  of  Internal  Revenue. 

Approved.  August  21. 1987. 
O.  Donaldson  Chapoton, 
Acting  Assistant  Secretary  of  the  Treasury. 
[PR  Doc  8''-20er7  Filed  9-6-87:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
(A-4-FRL-3167-8:  NC-023) 

Approval  and  Promulgation  of 
In-.plementation  Plans;  North  Carolina; 
Control  of  Conical  Incinerators 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule. 

summary:  On  June  12. 1986.  the  North 
Carolina  Division  of  Environmental 
Management  submitted  a  request  for 
approval  of  15  NCAC  2D.0523.  Control 
of  Conical  Incinerators.  This  regulation 
sets  forth  requirements  relating  to  the 
use  of  conical  incinerators  in  the 
burning  of  wood  and  agricultural  waste: 
in  particular,  the  regulation  addresses 
the  elimination  of  airborne  pollutants 
and  the  monitoring  of  ambient 
particulate  concentrations.The  new 
regulation  fulfills  a  need  for  more 
definitive  control  of  conical  incinerator 
usage  by  strengthening  the  existing 
regulations  currently  being  enforced. 

DATES:  This  action  will  be  effective  on 
November  9,  1987.  unless  notice  is 
received  within  30  days  that  someone 
wishes  to  submit  adverse  or  critical 
comments.  Such  a  notice  may  be 
submitted  to  Ms.  Pamela  Adams  at  the 
EPA  Regional  Office  address  listed 
below. 

ADDRESSES:  Copies  of  the  materials 

submitted  by  the  State  may  be 
examined  during  normal  business  hours 
at  the  following  locations: 

Public  Information  Reference  Unit. 
Library  Systems  Branch, 
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Environmental  Protection  Agency.  401 
M  Street  SW..  Washington.  DC  20460 
Environmental  Protection  Agency. 
Region  IV,  Air  Programs  Branch.  345 
Courtland  Street  .\E.,  Atlanta,  Georgia 
30365 
Air  Quality  Section,  Division  of 
Environmental  Management,  North 
Carolina  Department  of  Natural 
Resources  and  Community 
Development,  Archdale  Building,  512 
North  Salisbury  Street,  Raleigh,  North 
Carolina  27611 
FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  E.  Adams.  Air  Programs  Branch, 
EP.A.  Region  IV  at  the  above  address  and 
telephone  number  (404)  347-2864  or  FTS 
257-2864. 
SUPPLEMENTARY  INFORMATION: 

Regulation  15  NCAC  2D.0523.  Control  of 
Conical  Incinerators,  is  an  entirely  new 
regulation  that  strengthens  the  existing 
regulations  currently  being  enforced. 
Currently,  officially  adopted  regulations 
2D. 0521  (Control  of  Visible  Emissions) 
:ind  2D.05O5  (Control  of  Particulates 
from  Refuse  Burning  Equipment)  apply 
to  conical  incinerators.  Section  (f)  of  the 
n'-vv  regulation  states  that  conical 
incinerator  shall  not  violate  Regulation 
:D.0521. 

With  respect  to  particulate  emissions, 
:*ie  new  regulation  dictates  a  conical 
incinerator  design  scheme  capable  of 
reducing  the  particulate  emissions  to 
one  pound  per  ton  of  feed  material 
Ijurned.  Therefore,  the  new  control  of 
conical  incinerator  regulation  complies 
with  regulation  2D. 0505.  Actual 
application  of  the  current  incinerator 
regulation  to  conical  incinerators  would 
be  extremely  difficult  since  no  practical 
method  of  source  testing  these 
incinerators  has  yet  been  devised. 
Approval  of  15  NCAC  2D.0523.  Control 
of  Conical  Incinerators,  fulfills  a  need 
for  more  definitive  control  of  conical 
incinerator  usage  by  establishing 
equipment  and  monitoring  specifications 
designed  to  eliminate  airborne 
pollutants. 

Final  Action 

Since  15  NCAC  2D.0523,  Control  of 
Conical  Incinerators,  serves  to 
strengthen  existing  regulatory 
provisions,  and  since  the  current 
regulatory  provisions  are  capable  of 
causing  the  national  ambient  air  quality 
standards  to  be  achieved  and 
maintained,  approval  of  15  NCAC 
2D .0523,  Control  of  Conical  Incinerators, 
is  technically  consistent  with  EPA  policy 
and  requirements.  Therefore  15  NCAC 
2D. 0523  is  hereby  approved. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 


amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
November  9, 1987,  unless,  within  30  days 
of  its  publication,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted.  If  such  notice  is  received,  this 
action  will  be  withdrawn  before  the 
effective  date  by  publishing  two 
subsequent  notices.  One  notice  will 
withdraw  the  final  action  and  another 
will  begin  a  new  rulemaking  by 
announcing  a  proposal  of  the  action  and 
establishing  a  comment  period.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  November  9, 1987. 

Under  5  U.S.C.  605(b),  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  PR  8709.) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  November  9, 1987.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements 
(See  307(b)(2)). 

List  of  Subjects  in  40  CFR  Fart  52 

Air  pollution  control. 
Intergovernmental  relations.  Particulate 
matter.  Incorporation  by  reference, 
Reporting  and  recordkeeping 

requirements. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  (SIP)  for  North 
Carolina  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1, 1982. 

Date:  March  9. 1987. 
Lee  M.  Thomas, 
Administrator. 

Subpart  II,  Part  52  of  Chapter  I,  Title 
40.  Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  52— [AMENDED! 

Subpart  II— North  Carolina 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.1770  is  amended  by 
adding  paragraph  (c)(51)  to  read  as 
follows: 

§  52.1770    Identification  of  plan. 


(c)* 


I 


(51)  Revisions  to  the  North  Carolina 
State  Implementation  Plan  were 
submitted  by  the  State  of  North  Carolina 


Division  of  Environmental  Management 
on  June  12, 1986. 

(i)  Incorporation  by  reference. 

(A)  A  new  regulation  entitled  Control 
of  Conical  Incinerators,  15  NCAC 

2D. 0523,  which  became  effective  on 
January  1,  1985. 

(B)  A  letter  dated  July  7, 1987,  from  the 
State  of  North  Carolina  Division  of 
Environmental  Management  clarifying 
the  adoption  and  effective  dates  of  15 
NCAC  2D.0523. 

(ii)  Other  material — none. 

[PR  Doc.  87-20550  Filed  9-8-67:  8:45  am) 
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40  CFR  Part  60 


[FRL-3258-61 

Standards  of  Performance  for  New 
Stationary  Sources;  Delegation  of 
Authority  for  the  States  of 
Connecticut,  Maine,  New  Hampshire 
and  Rhode  Island 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Delegation  of  authority. 

SUMMARY:  Section  111(c)  of  the  Clean 
Air  .■\ct  permits  EP.^  to  delegate  to  the 
States  the  authority  to  implement  and 
enforce  the  new  source  performance 
standards  set  out  in  40  CFR  Part  60, 
Standards  of  Performance  for  New 
Stationary  Sources  (NSPS).  The  EPA 
hereby  notifies  the  public  that  it  has 
delegated  the  authority  for  certain 
recently  promulgated  Subparts  of  40 
CFR  Part  60  to  four  of  the  State  Air 
Pollution  Control  Agencies  in  Region  I. 

EFFECTIVE  DATE:  See  Supplementary 
information. 

ADDRESSES:  Applications  and/or  reports 
required  under  all  NSPS  source 
categories  for  which  EPA  has  delegated 
authority  to  respective  States  should  be 
addressed  to: 

State  of  Connecticut 

Air  Compliance  Unit.  Department  of 
Environmental  Protection,  165  Capitol 
Avenue,  Hartford,  CT  06106 

State  of  Maine 

Bureau  of  Air  Quality  Control, 
Department  of  Environmental 
Protection,  State  Houi;e,  Station  No, 
17,  Augusta,  ME  04333 

State  of  New  Hampshire 

Air  Resources  Division,  Department  of 
Environmental  Services,  64  North 
Maine  Street,  Caller  Box  2033, 
Concord,  NH  03302-2033 
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State  of  Rhode  Island 

Division  of  Air  and  Hazardous 

Materials.  Department  of 

Environmental  Management,  75  Davis 

Street,  Providence,  RI  02908. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Sessions  (APS-23n),  EPA 
Region  1,  Air  Management  Division,  JFK 
Federal  Building,  Boston.  MA  02203, 
(617)  565-3249;  FTS  835-3249. 
SUPPLEMENTARY  INFORMATION:  The 
States  of  Connecticut,  Maine,  New 
Hampshire  and  Rhode  Island  were 
delegated  authority  for  the  General 
Provisions  and  specified  Subparts  of  40 
CFR  Part  60  in  letters  from  EPA  dated 
September  30,  1982.  These  letters 
detailed  the  conditions  of  each 
delegation,  and  thereby  established  a 
mechanism  of  automatic  delegation  of 
newly  promulgated  standards  when 
specifically  requested  by  the  States.  In 
accordance  with  this  mechanism, 
requests  for  delegation  were  submitted 
to  EPA  and  subsequently  granted.  The 
effect  of  these  delegations  is  to  shift 
primary  program  responsibility  for  the 
newly  promulgated  Subparts  of  40  CFR 
Part  60  from  EPA  to  State  governments. 
Some  States  do  not  have  full  authority 
over  the  programs;  limitations  are  noted 
where  appropriate. 

Delegations  for  each  State  are  listed 
below; 

State  of  Connecticut 

Limitations:  None;  full  authority 
delegated. 

Delegations:  Subparts  of  40  CFR  Part 
60  as  follows; 

Db  (Industrial-Commercial-Institutional 
Steam  Generating  Units),  effective 
January  27,  1987. 

Kb  (Volatile  Organic  Liquid  Storage 
Vessels  for  which  Construction, 
Reconstruction,  or  Modification 
Commenced  after  July  23,  1984), 
effective  June  10,  1987. 

State  of  Maine 

Limitations:  None;  full  authority 

delegated. 

Delegations:  Subparts  of  40  CFR  Part 
60  as  follows; 

Db  (Industrial-Commercial-Institutiona! 

Steam  Generating  Units),  effective 

May  12.  1987, 
Kb  (Volatile  Organic  Liquid  Storage 

Vessels  for  which  Construction. 

Reconstruction,  or  Modification 

Commenced  after  July  23,  1984), 

effective  June  10.  1987. 

State  of  New  Hampshire 

Limitations:  None,  full  authority 
delegated. 

Delegations:  Subparts  of  40  CFR  Part 
60  as  follows: 


Db  (Industrial-Commercial-lnstitutional 
Steam  Generating  Units),  effective 
January  29.  1987, 

Kb  (Volatile  Organic  Liquid  Storage 
Vessels  for  which  Construction, 
Reconstruction,  or  Modification 
Commenced  after  July  23, 1984), 
effective  June  10. 1987. 

State  of  Rhode  Island 

Limitations:  Administrative 
delegation  only. 

Delegation:  Subpart  of  40  CFR  Part  60 
as  follows; 

Db  [Industrial-Commercial-lnstitutional 

Stea.m  Generaimg  Units),  effective 

April  8,  1987. 

Effective  immediately,  all 
applications,  reports,  and  other 
correspondence  required  under  the 
NSF^S  standards  should  be  sent  to  the 
above  State  addresses,  as  well  as  to  the 
EPA. 

This  notice  announces  the  delegations 
granted  since  December  1986.  In 
addition,  these  delegation  agreements 
provide  that  authority  over  future 
revisions  to  previously  delegated 
standards  will  automatically  be 
delegated  to  the  State  agency.  Also, 
these  delegation  agreements  provide  for 
automatic  delegation  of  new  standards. 
These  delegations  do  not  create  any 
new  regulatory  requirements  affecting 
the  public. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Pari  60 

Air  poilution  control.  Electric  utility 
steam  generators.  Petroleum  refineries. 

Dated;  August  25,  1987. 
Paul  Keough, 

Acting  Regional  Administrator.  Region  I. 
[FR  Doc  8--20f,51  Filed  9-&-fl7;  8:45  am) 

BILUNG  CODE  6S60-50-M 


40  CFR  Part  180 

[PP  5E3269/R907;  FRL  3258-8] 

Pesticide  Tolerances  for  Oxyfluorfen 

AGENCY:  En\  :ronmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  rule  establishes 
tolerances  for  residues  of  the  insecticide 
oxyfluorfen  and  its  metabolites  in  or  on 
the  raw  agricultural  commodities 
broccoli,  cabbage,  and  cauliflower.  This 
regulation  to  establish  maximum 
permissible  levels  for  residues  of 
oxyfluorfen  in  or  on  the  commodities 
was  requested  in  a  petition  submitted  by 


the  bVerregional  Research  Project  No.  4 

lIR-41. 

EFFECTIVE  DATE:  September  9, 1987. 
ADDRESS:  Written  objections,  identified 
by  the  document  control  number,  [PP 
5E3269/R907).  may  be  submitted  to: 
Hearing  Clerk  (A-110),  Environmental 
Protection  Agency,  Rm.  3708.  401  M  St. 
SW    Washington.  DC  20460 

FOR  FURTHER  INFORMATION  CONTACT: 

By  mail:  Donald  R.  Stubbs,  Emergency 
Response  and  Minor  Use  Section  (TS- 
767C),  Registration  Division  (TS-767C), 
Environmental  Protection  Agency,  401  M 
St.  SW.,  Washington,  DC  20460.  " 

Office  location  and  telephone  number: 
Rm.  716H,  CM  «2, 1921  Jefferson  Davis 
Highway,  Arlington.  VA  22202,  (703)- 
557-1806 

SUPPLEMENTARY  INFORMATION:  EP.A^ 
issued  a  proposed  rule,  published  in  the 
Federal  Register  of  July  29,  1987  (52  FR 
28314),  in  which  it  was  announced  that 
the  Interregional  Research  Project  No. 
(IR^),  .New  Jersey  Agrtcultural 
Experiment  Station.  P.O.  Box  231, 
Rutgers  University,  New  Brunswick,  NJ 
08903.  had  submitted  pesticide  petition 
5E3269  to  EPA  on  behalf  of  Dr.  Robert  H. 
Kupelian.  National  Director,  lR-4  Project 
and  the  Agricultural  Experiment 
Stations  of  Florida,  Hawaii,  Illinois, 
Maryland,  North  Carolina,  Tennessee, 
Virginia,  and  the  U.S.  Department  of 
Agriculture.  The  petition  requested  that 
the  Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act,  propose  the 
establishment  of  tolerances  for  the 
combined  residues  of  the  herbicide 
oxyfluorfen  [2-chloro-l-(3-ethoxy-4- 
nitrophenoxy-4- 

(trifluoromethyl)benzene]  and  its 
metabolites  containing  the  diphenyl 
ether  linkage  in  or  on  the  new 
agricultural  commodities  broccoli, 
cabbage,  and  cauliflower  at  0.05  part  per 
million  (ppm). 

There  were  no  comments  or  requests 
for  referral  to  an  advj&ory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  in  the  petition  and 
all  other  relevant  material  have  been 
evaluated  and  discussed  in  the  proposed 
rule.  Based  on  the  data  and  information 
considered,  the  Agency  concludes  that 
the  tolerance  will  protect  the  public 
health.  Therefore,  the  tolerance  is 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regulation 
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deemed  objectionable  and  the  grounds 
for  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
by  grounds  legally  sufficient  to  justify 
the  rehef  sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  9&- 
354,  94  Stat.  1184,  5  U.S.C.  601-€12),  the 
.-Xdministrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
.statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4,  1981  (46 
FR  24950). 


List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities, 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated;  August  20.  1987. 
Douglas  D.  Campt. 
Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  Part  180  is 
amended  as  follows; 

PART  180— [AMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Nuthority;  21  U.S.C.  346a. 

2.  Section  180.381  is  amended  by 
adding  and  alphabetically  inserting  the 
raw  agricultural  commodities  broccoli, 
cabbage,  and  cauliflower  in  paragraph 
(a),  to  read  as  follows; 


§  180.381 
residues. 


Oxyfluorfen;  tolerances  for 


ConvTKJdrty 


Parts  Det 
rTWlK}n 


B»occofl.. 


CaDOa^.. 


Cd^tff lower  , 


0.05 


0.05 


0.05 


ira  Doc.  87-20653  Filed  9-8-87;  8:45  amj 

BILLING  C00€  6560-50-M 


40  CFR  Part  270 

IFRL-3258-4I 

Devolopmen:  of  Corrective  Action 
Programs  After  Permitting  Hazardous 
V/aste  Land  Disposal  Facilities; 
Correction 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  correction. 

summary:  This  notice  corrects  an  error 
in  regulations  which  appeared  in  the 
Federal  Register  on  June  22, 1987  [52  FR 
23447]  which  related  to  RCRA  permit 
application  requirements  for  corrective 
action  from  regulated  units. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  David  M.  Fagan  at  (202)  382-4497. 

SUPPLEMENTARY  INFORMATION:  Under  a 
final  regulatory  amendment  published 
on  June  22, 1987,  RCRA  facility  owner/ 
operators  may  now  develop,  at  the 
discretion  of  the  Regional 
Administrator,  ground  water  corrective 
action  programs  after  issuance  of  the 
RCRA  permit  to  the  facility,  under  a 
schedule  of  compliance.  The  June  22 
Federal  Register  notice  contained  an 
inadvertent  omission  which  requires 
correction.  Specifically,  40  CFR 
270.14(c)(8)(v)  specified  that  written 
authorization  to  develop  a  corrective 
action  program  under  a  permit  schedule 
of  compliance  must  be  obtained  "prior 
to  submittal  of  the  permit  application," 
The  word  "complete"  was  mistakenly 
omitted;  the  provision  should  have  read 
"prior  to  submittal  of  the  complete 
permit  application." 
«        *        *        *        * 

Date:  August  27,  1987. 

Thaddeus  L.  Juszczak, 

Acting  Assistant  Administrator  for  Office  of 
Solid  Waste  and  Emergency  Response. 

The  following  correction  is  made  in 
FRL-3184-9,  Development  of  Corrective 
Action  Programs  After  Permitting 
Hazardous  Waste  Land  Disposal 
Facilities  published  in  the  Federal 
Register  on  June  22, 1987  [52  FR  23447J. 

§270.14   lAmended) 

§  270.14(c)(8)(v)  on  page  23450  which 
reads,  "The  permit  may  contain  a 
schedule  for  submittal  of  the  information 
required  in  paragraphs  (c)(8)  (iii)  and 
(iv)  provided  the  owner  or  operator 
obtains  written  authorization  from  the 
Regional  Administrator  prior  to 


submittal  of  the  permit  application"  is 
revised  to  read  as  follows: 

"The  permit  may  contain  a  schedule 
for  submittal  of  the  information  required 
in  paragraphs  (c)(8)  (iii)  and  (iv) 
provided  the  owner  or  operator  obtains 
written  authorization  from  the  Regional 
Administrator  prior  to  submittal  of  the 
complete  permit  application." 
*         t         *         •         « 

(FR  Doc.  87-20652  Rlfd  9-8-87:  8:45  am) 
BILLING  CODE  6560-50-M 


FEDERAL  MARITIME  COMMISSION 

46  CFR  Part  581  I 

IDocket  No.  86-291 

Filing  of  Service  Contracts  and 
Availability  of  Essential  Terms 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Final  Rule. 

summary:  The  Federal  Maritime 
Commission  is  amending  its  rules 
governing  service  contracts  to  address 
problems  the  Commission  has 
experienced  in  obtaining  adequate 
service  contract  records.  This  rule 
defines  service  contract  records  and 
requires  ocean  common  carriers  and 
conferences  to  maintain  these  records  in 
a  readily  accessible  or  retrievable 
manner  for  a  period  of  five  years  from 
the  termination  of  each  contract. 
Further,  service  contract  records  must 
be  made  available  to  the  Commission 
within  30  days  from  the  date  of  a  written 
request.  Two  additional  provisions  of 
the  final  rule  are  being  held  in  abeyance 
until  further  notice  by  the  Commission. 
One  requires  service  contract  records  to 
be  maintained  in  the  United  States 
unless  a  responsible  official  of  a  carrier 
or  conference  certifies  in  writing  that 
they  will  be  supplied  to  the  Commission 
on  request.  The  other  permits  the 
Commission  to  cancel  a  carrier's  or 
conference's  right  to  maintain  records 
outside  the  United  States,  if  service 
contract  records  are  not  made  available 
to  the  Commission. 

DATE:  Effective  November  9, 1987, 
except  for  §  581.10  (c)  and  (d)  which  are 
indefinitely  stayed. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  G.  Drew.  Director,  Bureau  of 
Domestic  Regulation.  Federal 
Maritime  Commission,  1100  L  Street 


UM  I 
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NW..  Washington.  D.C,  20573-0001. 
(202)  523-5796. 
Robert  D.  Bourgoin,  Genera!  Counsel, 
Federal  Maritime  Commission.  1100  L 
Street  NW..  Washington.  DC.  20573- 
mn.  (202)  523-5740. 

SUPPLEMENTARY  INFORMATION:  Section 
B(c)  of  the  Shipping  Act  of  1984  ("1984 
Act"  or  "Act"),  46  U.S.C.  app.  1707(c), 
authorizes  ocean  common  carriers  or 
conferences  to  enter  into  service 
contracts  with  shippers  or  shippers' 
associations,  subject  to  the  requirements 
of  the  Act  and  the  regulations  of  the 
Federal  Maritime  Comm.ission 
("Commission").  The  Commission's 
rules  governing  the  use  of  service 
contracts  presently  require,  among  other 
things,  that  ocean  common  carriers  and 
conferences  maintain  service  contract 
shipment  records  for  a  period  of  five 
years  from  the  termination  of  each 
contract.  46  CFR  581.10(a),  In  addition, 
service  contracts  are  required  to  include 
"(a]  description  of  the  shipment  records 
which  will  be  maintained  to  support  the 
contract";  and  "[tjhe  address,  telephone 
number,  and  title  of  the  person  who  will 
respond  to  a  request  by  making 
shipment  records  available  to  the 
Commission  for  inspection  under 
§  581.10."  46  CFR  581.4(a)(2)(ii)  (A)  and 
(B). 

The  Commission's  interim  rules 
implementing  the  1984  Act,  49  FR  18852, 
May  3, 1984,  22  S.R.R.  813,  required 
service  contract  shipment  records  to  be 
maintained  by  a  resident  representative 
in  the  United  States  for  a  period  of  five 
years  from  the  comipletion  of  the 
contract.  However,  when  the 
Commission  adopted  final  service 
contract  rules,  it  decided  against 
requiring  records  to  be  kept  in  the 
United  States,  because  there  appeared 
to  be  no  compelling  necessity  to  do  so  at 
the  time.  The  Commission  made  it  clear, 
however,  that  if  any  difficulties  were 
encountered  in  obtaining  service 
contract  information  in  the  future,  it 
would  consider  reimposing  a  United 
States  recordkeeping  requirement. 
Docket  No.  84-21,  Publishing  and  Filing 
Tariffs  by  Common  Carriers  in  the 
Foreign  Commerce  of  the  United 
States — Service  Contracts  and  Time/ 
Volume  Contracts.  49  FR  45370, 
November  15, 1984.  22  S  R.R.  1424. 

The  Commission  initiated  this 
rulemaking  proceeding  on  November  13, 
1986,  51  FR  41132.  to  address  problems 
experienced  by  the  Commission  in 
obtaining  service  contract  records. 
Approximately  twenty-five  percent  of 
the  service  contract  audits  scheduled  by 
the  Commission's  Bureau  of 
Investigations  had  been  delayed  for 
varying  periods  of  time.  In  some  cases, 


the  Commission  had  to  wait  over  eight 
months  to  receive  the  requested 
information  from  carriers  or 
conferences.  Moreover,  the  fact  that 
some  service  contract  records  were 
located  overseas  resulted  in  additional 
delays  caused  by  foreign  government 
involvement  in  the  process  of  producing 
requested  records.  In  addition,  the  kinds 
of  records  maintained  by  carriers  have 
not  always  proven  to  be  sufficient  to 
enable  the  Commission  to  verify 
compliance  with  a  contract. 

The  proposed  rule  would  define 
"service  contract  records"  and  require 
that  ocean  common  carriers  and 
conferences:  (1)  Maintain  service 
contract  records  in  the  United  States  in 
an  organized,  readily  accessible  manner; 
(2)  identify  the  location  of  records  and 
recordkeeper(s):  and  (3)  produce  service 
contract  records  within  15  days  from  the 
date  of  a  written  Commission  request. 

Comments  to  the  proposed  rule  were 
submitted  by;  (1)  U.S.  Atlantic— North 
Europe  Conference,  North  Europe — U.S. 
Atlantic  Conference.  Gulf-European 
Freight  Association,  and  North  Europe — 
U.S.  Gulf  Freight  Association  ("North 
Europe  Conferences"  or  "NEC"):  (2) 
Asia  North  America  Eastbound  Rate 
Agreement,  Australia/Eastern  U.S.A. 
Shipping  Conference,  and 
Mediterranean — U.S.A.  Freight 
Conference  ("Asia /Australia /Med 
Conferences");  (3)  Trans-Pacific  Freight 
Conference  of  Japan  and  Japan-Atlantic 
and  Gulf  Freight  Conference  ("Japanese 
Conferences");  (4)  North  Europe — U.S. 
Pacific  Freight  Conference 
("NEUSPFC");  (5)  Sea-Land  Service,  Inc. 
("Sea-Land");  (6)  United  States  Lines, 
Inc.  ( "USL");  (7)  American  President 
Lines,  Ltd.  ("API");  '  (8)  Council  of 
European  and  Japanese  National 
Shipowners'  Associations  ("CENSA"); 
and  (9)  U.S.  Department  of 
Transportation  ( "DOT").  In  addition,  the 
Commission  received  a  copy  of  a  Note 
Verbale  from  the  U.S.  Department  of 
State  that  had  been  presented  to  it  by 
the  Embassy  of  Japan. ^ 

Subsequent  to  the  initiation  of  this 
rulemaking  proceeding  and  the 
submission  of  comments,  the 
Commission  adopted  a  final  rule  in 
Docket  No.  86-6,  Service  Contracts,  52 
FR  23989,  June  26, 1987,  that 
substantially  revised  its  existing  service 
contract  regulations  and  placed  them  in 
a  separate  part  of  the  Code  of  Federal 
Regulations,  As  a  result,  many  of  the 
provisions  addressed  by  the  proposed 


'  Sed-Land,  UbL  and  APL  are  memtwrs  of  one  or 
more  of  ihe  above-rtferenced  conferences,  but  filed 
individual  comments  to  the  proposed  rule. 

•  This  document  was  received  by  the  Commission 
after  the  close  of  the  comment  period. 


rule  have  been  renumbered  and  in  some 
instances  modified  to  accommodate  the 
final  rule  in  Docket  No.  86-6. 

The  following  is  a  section-by-section 
summary  and  analysis  of  the  various 
comments  received.  Any  comment  not 
specifically  addressed  has  nonetheless 
been  fully  considered  by  the 
Commission  and  found  to  be 
unnecessary  to  the  disposition  of  this 
proceeding. 

Proposed  §  580. 7(a)(5) 

Section  580.7(a)(5)  of  the  proposed 
rule  defines  "service  contract  records" 
as: 

.  .  .  such  information  as  will  enable  the 
Commission  to  verify  compliance  with  the 
terms  of  a  service  contract  and  shall  include 
freighted  ocean  bills  of  lading,  or  equivalent 
shipping  documents,  with  riders,  attachments, 
invoices,  and  corrections,  and  any  other 
documents  which  establish  that  the  terms  of 
the  contract  are  being  or  have  been  met. 

Most  commenting  parties  believe  the 
proposed  definition  is  too  broad  and 
therefore  in  need  of  some  modification. 
The  North  Europe  Conferences  have 
proposed  an  alternative  definition  of  the 
term  service  contract  records. 

The  Asia/Australia/Med  Conferences 
believe  that  the  proposed  definition  of 
service  contract  records  is  unnecessary, 
contending  that  conferences  should 
retain  the  discretion  and  flexibility  to 
maintain  the  records  they  believe  are 
necessary,  e.g.,  bills  of  lading  or 
summaries  of  shipments  under  a 
contract.  They  further  contend  that  if  the 
Commission  needs  documents  other 
than  those  maintained  by  a  conference, 
it  can  make  a  specific  request  directed 
to  the  party  in  actual  possession  of  such 
documents. 

The  Japanese  Conferences  express 
concern  over  the  volume  of  documents 
the  Commission  expects  contract  parties 
to  maintain  in  support  of  their  contracts, 
and  the  storage  space  that  this  would 
require.  Similarly,  NEUSPFC  states  that 
retention  of  member  line  shipping  and 
accounting  records  by  the  conference 
would  require  doubling  or  tripling  the 
present  conference  staff.  NEUSPFC  also 
claims  that  additional  space  would  be 
needed  to  store  records,  and  argues  that 
additional  costs  would  have  to  be  borne 
by  a  depressed  liner  industry. 
Additionally,  NEUSPFC  states  that  it  is 
not  a  depository  for  member  line  records 
and  does  not  have  underlying 
documents  in  the  usual  course  of 
business. 

Sea-Land  states  that  a  carrier  should 
preserve  the  minimum  documentation 
necessary  to  confirm  performance  of  the 
contract,  which  would  include  a 
freighted  ocean  bill  of  lading.  Sea-Land 
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suggests  that  by  deleting  some  of  the 
documents  specified  in  the  proposed 
definition,  the  rule  would  be  more 
workable  and  effective. 

CENSA  believes  the  proposed 
definition  of  service  contract  records 
may  introduce  confusion  as  to  whether  a 
conference  or  its  member  lines  bears  the 
responsibility  for  maintaining  different 
type  of  records.  CENSA,  therefore, 
proposes  that  the  final  rule  only  require 
the  maintenance  of  those  records 
"customarily  maintained  as  business 
records  in  the  ordinary  course  of 
business."  CENSA  Comments  Apendix 
at  1. 

The  Commission  proposed  a  broad 
defmition  of  contract  records  in  view  of 
the  apparent  diversity  of  records  that 
are  maintained  by  carriers  and 
conferences.  The  Commission  did  not 
mtend  to  require  that  all  of  the  records 
mentioned  in  the  definition  be 
maintained  by  each  conference  or 
carrier.  Rather,  it  intended  that  a 
conference  or  carrier  maintain  its  own 
"unique  set  of  records,"  whatever  they 
may  be.  The  Commission  is  only 
concerned  that  the  records  enable  it  to 
venfy  that  the  terms  of  the  contract  are 
being  or  have  been  met.  However,  in 
light  of  comments  received  and  in  order 
to  avoid  any  misinterpretation  of  the 
rule,  the  definition  of  service  contract 
records  has  been  modified  by  deleting 
the  terms  "nders,"  "attachments," 
"invoices,"  and  "corrections"  from  the 
proposed  definition.  We  are  retaining, 
however,  reference  to  "freighted  ocean 
bills  of  lading."  because  the  Commision 
considers  them  to  be  standard 
documents  involved  in  the  shipment  of 
cargo  under  service  contracts.  In 
addition,  because  the  Commission  has 
recently  adopted  a  final  rule  in  Docket 
No.  86-6  which  revises  the  general 
service  contract  regulations  and  places 
them  in  a  new  part,  the  definition  of 
"service  contract  records"  will  now 
appear  at  46  CFR  581.1(o). 

Proposed  §  580. 7(b)(3)(vi) 

Section  580.7(b)(3)(vi)  of  the  proposed 
rule  requires  that  the  service  contract 
clearly  state  "[llhe  types  of  service 
contract  records  which  will  be 
maintained"  by  the  ocean  common 
carrier  or  conference. 

The  North  Europe  Conferences  argue 
that  the  Commission  should  not  require 
such  provisions  in  service  contracts, 
because  they  are  neither  "essential 
terms"  as  defined  by  statute  and 
regulation,  nor  are  they  commercial 
terms  which  contracting  parties 
normally  negotiate. 

NEUSPFC  also  maintains  that  the 
proposed  rule  should  not  be  adopted.  It 
argues  that  a  conference  may  not 


always  receive  specific  records  from 
member  lines  and  that,  in  some  cases, 
the  records  received  will  consist  of 
copies  of  relevant  bills  of  lading  and,  in 
others,  a  computerized  statement  from 
the  member  line's  accounting 
department.  The  other  commenters, 
however,  offer  no  objections  to  the 
rule's  proposed  requirement  that  the 
service  contract  state  the  type  of  records 
which  will  be  maintained. 

The  Commission  continues  to  believe 
that  information  as  to  the  type  of 
records  a  carrier  or  conference  must 
maintain  and  make  available  should  be 
set  forth  in  the  service  contract.  This 
procedure  ensures  that  both  parties  to 
the  contract  ere  aware  of  the 
Commission's  recordkeeping 
requirements.  A  clear  statement 
regarding  the  types  of  records  that  a 
carrier  or  conference  must  maintain  and 
make  available  will  also  avoid  future 
misunderstandings  and  confusion  and 
should  allow  records  to  be  produced 
more  conveniently  and  expeditiously. 
Therefore,  the  Commission  will  continue 
the  requirement  it  recently  adopted  in 
Docket  No.  86-6,  i.e.  that  service 
contracts  contain  "(a)  description  of  the 
shipment  records  which  will  be 
maintained  to  support  the  contract."  46 
CFR  581.4(a)(2)(ii)(A). 

Proposed  §  580. 7(b)(3)(vii) 

Section  580.7(b)(3)(vii)  of  the  proposed 
rule  requires  service  contracts  to  state: 

The  specific  location  in  the  United  States 
of  service  contract  records;  and  Ibe  name. 
title,  address  and  telephone  number  of  the 
individual  who  will  make  records  available 
to  the  Commission  pursuant  to  J  5ao.7(j). 

In  response  to  comments,  the 
Commission's  recently  adopted  rule  in 
Docket  No.  86-6  also  contains  the 
requirement  that  service  contracts 
include  "[t]he  address,  telephone 
number,  and  title  of  the  person  who  will 
respond  to  a  request  by  making 
shipment  records  available  to  the 
Commission  for  inspection  under 
§  581.10."  46  CFR  581.4(a)(2)(ii)(B).  This 
provision  will  therefore  remain  in  effect. 
The  only  other  aspect  of  proposed 
§580.7(b)(3Kvii)  that  generated  comment 
was  its  reference  to  the  "specific 
location  in  the  United  Slates  of  service 
contract  records."  These  comments  are 
treated  below  in  the  discussion  of 
proposed  section  580.7(i){l). 

Proposed  §  560. 7(j)(l) 

Proposed  {  580.7(j)(l)  states  that: 

Every  ocean  common  carrier  or  conference 
shall  maintain  in  the  United  States  service 
contract  records  in  an  organized,  readily 
accessible  manner  for  a  period  of  five  years 
from  the  termination  of  each  contract. 


The  North  Europe  Conferences,  Asia/ 
Australia /Med  Conferences,  the 
Japanese  Conferences,  NEUSPFC,  Sea- 
Land,  and  CENS.A  object  to  the 
requirement  of  proposed  §580.7(j)(l) 
that  carriers  and  conferences  maintain 
service  contract  records  in  the  United 
States.  In  general,  the  conference 
commenters  argue  that  there  are  legal 
problems  with  a  U.S.  record  location 
requirement.  They  assert  that  such  a 
requirement  would  interfere  with  the 
sovereignty  of  a  foreign  nation  by 
requiring  removal  of  documents 
regarding  transactions  occurring  within 
the  territory  of  that  nation.  NEC  further 
states  that  Congress  intended  the 
Commission  to  administer  the  1984  Act 
with  sensitivity  to  the  interest  of  the 
United  States'  trading  partners.  Many 
commenters  believe  that  the 
Commission  can  utilize  its  subpoena 
authority  under  section  12  of  the  1984 
Act,  46  U.S.C.  app.  1711,  to  compel  the 
production  of  documents,  if  necessary. 
In  addition,  NEC,  the  Asia/Australia/ 
Med  Conferences,  the  Japanese 
Conferences,  NEUSPFC,  Sea-Land,  and 
CENSA  contend  that  a  U.S.  record 
retention  requirement  would  create 
immense  administrative  and  economic 
burdens. 

DOT  offers  an  alternative  approach  to 
the  U.S.  record  location  requirement. 
DOT  proposes  that  an  exemption 
pursuant  to  section  16  of  the  Act,  46 
U.S.C.  app.  1715,  be  granted  to  carriers 
or  conferences  that  agree  to  produce  the 
documents  requested  by  the 
Commission,  whether  located  in  the 
United  States  or  not. 

The  primary  intent  of  these  rules  is  to 
ensure  the  timely  availability  of  service 
contract  records  to  the  Commission. 
Although  the  Commission  could  obtain 
such  records  under  section  12  and 
section  15  of  the  1984  Act,  46  U.S.C.  app. 
1711  and  1714,  it  could  also  require  that 
such  records  be  mantained  within  the 
United  States.  Imposition  of  such  a 
requirement  would  be  a  proper  exercise 
of  the  Commission's  authority  to  issue 
regulations  necessary  to  carry  out  the 
1984  Act. 

The  final  rule,  therefore,  contains  a 
variant  of  the  alternative  suggested  by 
DOT — service  contract  records  must  be 
maintaned  in  the  United  States,  but  can 
be  kept  elsewhere  if  a  responsible 
official  certifies  that  they  will  be  made 
available  to  the  Commission  upon 
request.  In  addition,  the  rule  will 
provide  that  if  service  contract  records 
are  not  made  available,  a  carrier's  or 
conference's  right  to  maintain  such 
records  outside  the  United  States, 
pursuant  to  the  certification  process,  can 
be  cancelled  by  the  Commission.  The 
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Commission  does  not,  however,  wish  to 
impose  unnecessar\-  administrative  or 
economic  burdens  on  the  ocean 
transportation  industry  or  on  itself. 
Recent  audits  of  service  contract 
records  undertaken  by  the  Commisson's 
staff  have  not  met  with  significant 
difficulties.  Moreover,  no  instance  of 
foreign  government  resistance  to  the 
production  of  such  records  has  been 
encountered  dunng  this  period.  For 
these  reasons,  and  based  on  mdications 
of  cooperation  provided  by  commenting 
conferences  and  earners  with  respect  to 
the  voluntary'  production  of  service 
contract  documents,  the  Commission 
has  decided  to  impose  a  U.S. 
recordkeeping  requirement,  but  not  to 
implement  it  at  this  time.  The 
Commission  will  accordinglv  stay  the 
effective  date  of  §  581.10  (crand  "(d)  of 
the  final  rule  for  an  indefinite  period  of 
time.  This  will  provide  the  Commission 
an  opportunity  to  more  fully  assess  the 
administrative  burdens  that  a 
certification  procedure  will  place  upon 
it.  Moreover,  additional  experience 
under  a  non-U. S.  recordkeeping 
requirement  may  indicate  that  the 
Commission  is  able  to  obtain  all 
necessary  documents  as  carriers  and 
conferences  improve  their  recordkeeping 
processes  and  follow  through  on  their 
offers  of  cooperation.  In  the  event  that 
the  Commission  decides  to  terminate  the 
stay  of  these  provisions,  it  will  afford  all 
affected  parties  ample  advance  notice. 

As  for  the  remdinder  of  the  proposed 
section,  commenters  generally  believe 
that  the  five-year  recordkeeping 
requirement  is  too  long.  .NEC  suggets 
that  the  fi\  e-year  recordkeeping 
provision  be  reduced  to  a  period  of  two 
years.  Further,  NEC  sus.gests  that  the 
rule  require  the  maintenance  of  relevant 
records  in  a  "readily  retrievable 
manner."  rather  than  "in  an  organized 
and  readily  accessible  manner." 

The  Commission  is  adopting  the  five- 
year  retention  requirement.  This 
requirement  is  consistent  with  the  five- 
year  period  within  which  the 
Commission  can  begin  a  proceeding  to 
assess  a  civil  penalty  for  violations 
under  the  Act.  See  46  U.S.C.  app. 
1712(f)(2).  The  maintenance  of  service 
contract  records  for  five  years  will 
permit  the  Commission  to  earn,'  out  its 
regulatory  responsibilities  and  will 
permit  it  to  assess  and  collect  civil 
penalties  for  any  violations  of  the  1984 
Act.  However,  the  rule  has  been 
amended  to  provide  that  the  records 
maintained  be  either  "accessible"  or 
"retrievable"  for  a  period  of  five  years. 

Proposed  §  580. 7(j)(2) 

Proposed  §  580.7(j)(2)  states  that: 


Every  ocean  co.T.mon  earner  or  conference 
shall  submit  upon  written  request  of  the 
D:rec!or.  Bureau  of  Invpsligations  or  the 
Director  of  any  District  Office,  requested 
service  contract  records  within  15  days  of  the 
dale  of  request  of  the  Commission. 

All  commenters  believe  that  a  15-day 

period  for  the  production  and 
submission  of  service  contract  records  is 
unreasonable,  and  suggest  that  a  30-day 
penod  would  be  moi^  appropriate.  In 
support  of  the  30-day  period.  Sea-Land 
states  that  additional  time  is  needed 
because  conferences  must  obtain 
relevant  documents  from  each  of  their 
constitatent  members  in  order  to  present 
an  aggregated  record.  USL  anJ  APL 
state  that  similar  time  problems  exist 
when  several  offices  of  a  single  carrier 
are  involved, 

The  Commission  is  enlarging  the 
period  for  the  production  of  service 
contract  records  to  30  days.  Allowing 
additional  time  to  produce  such  records 
is  particularly  appropriate  given  the 
Commissions  stay  of  the  requirement 
that  service  contract  records  be 
maintained  in  the  United  States. 
Carriers  and  conferences  are  cautioned. 
however,  that  failure  to  submit  the 
requested  documents  or  information 
within  the  prescribed  period  could  result 
in  the  Commission  issuing  compulsory 
process,  invoking  the  civil  penalty 
procedure,  revoking  the  stay  of  the  U,S. 
document  retention  requirement,  or 
taking  other  appropriate  action.  In 
addition,  the  Commission  notes  that  in 
the  case  of  a  conference  service 
contract,  whether  or  not  including  all 
members,  the  conference  has  the 
responsibility  to  collect  and  make 
available  requested  service  contract 
records.  The  Commission  will  look  to 
the  conference  in  such  instances. 

The  Federal  Maritime  Commission 
has  determined  that  the  final  rule 
adopted  is  not  a  "major  rule"  as  defined 
in  Executive  Order  12291,  46  FR  12193, 
Februan,'  27, 1981,  because  it  will  not 
result  in:  (1)  an  annual  effect  on  the 
economy  of  $100  million  or  more:  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or  [3]  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovations,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et  seq..  the  Chairman  of 
the  Federal  Maritime  Commission 
certifies  that  the  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 


including  small  businesses,  small 
organization  units,  and  small 
governmental  jurisdictions. 

The  collection  of  information 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  ("OMB")  for 
review  under  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980.  44 
U.S.C.  3504(h|.  This  collection  was 
approved  by  OMB  through  April  30, 
1987.  and  later  extended  to  October  31. 
1987.  under  OMB  control  number  3072- 
0009.  However,  in  its  Notice  of  Action. 
dated  January  7, 1987,  OMB  suggested 
that  the  Commission  submit  a  new 
supporting  statement  in  justification  of 
paragraph  (j)(l)  of  the  proposed  rule, 
O.MB  questioned  the  need  to  maintain 
duplicate  service  contract  records  in  the 
United  States,  when  paragraph  (j)(2)  of 
the  proposed  rule  requires  earners  or 
conferences  to  produce  such  records 
within  15  days  of  a  Commission  request. 
Inasmuch  as  the  Commission's  final  rule 
has  stayed  the  requirement  that  service 
contract  records  be  maintained  in  the 
United  States,  it  is  no  longer  necessary 
to  submit  additional  justification  for  this 
requirement  at  this  time.  The 
Commission's  stay  action  should 
obviate  OMBs  concerns.  Should  the 
Commission  determine  to  remove  the 
stay  in  the  future,  it  will  resubmit  the 
rule  for  OMB  clearance. 

List  of  Subjects  in  48  CFR  Part  581 

Administrative  practice  and 
procedure.  Antitrust  Automatic  data 
processing.  Cargo  vessels.  Confidential 
business  information.  Contracts, 
Exports.  Freight,  Imports,  Maritime 
-carriers,  Penalties,  Rates  and  fares, 
Reporting  and  recordkeeping 
requirements. 

Therefore,  for  the  reasons  set  forth 
above.  Part  581  of  Title  46,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  581— [AMENDED! 

1.  The  authority  citation  to  Part  581 
continues  to  read: 

Authority:  5  U.S.C.  553;  48  U.S.C.  app.  1702, 
1706.  1707.  1709.  1712. 1714-1716  and  1718. 

2.  Section  581.1  is  amended  by 
redesignating  paragraphs  (o),  (p),  (q),  (r), 
(s)  and  (t)  as  paragraphs  (p],  (q),  (r),  (s). 
(t)  and  (u)  and  by  adding  a  new 
paragraph  (oj  as  follows: 

§  581.1     Definitions. 
*         •         •         •         ♦ 

(c)  Service  contact  records  means 
such  documents  and  information  as  will 
enable  the  Commission  to  verify 
compliance  with  the  terms  of  a  service 
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contract  and  shall  include  freighted 
ocean  bills  of  lading  or  equivalent 
shipping  documents  which  establish  that 
the  terms  of  the  contract  are  being  or 
have  been  met. 

3.  Section  581.10  is  amended  by 
revismg  paragraphs  (a)  and  (b)  and 
adding  new  paragraphs  (c)  and  [d]  as 
follows; 

§581.10    Record  keeping  and  audit. 

(a)  Every  common  carrier  or 
conference  shall  maintain  service 
contr^ict  records  in  an  organized,  readily 
accessible  or  retrievable  manner  for  a 
period  of  five  years  from  the  termination 
of  each  contract. 


(b)  Every  common  carrier  or 

conference  shall,  upon  written  request 
of  the  Director.  Bureau  of  Investigations 
or  the  Director  of  any  District  Office, 
submit  requested  service  contract 
records  within  30  days  from  the  date  of 
the  request. 

(c)  Service  contract  records  shall  be 
maintained  in  the  United  States; 
provided,  however,  that  service  contract 
records  may  be  maintained  outside  the 
United  States  if  the  Chairman  or 
Secretary  of  a  conference  or  Resident 
or  Chief  Executive  Officer  of  a  carrier 
certifies  annually  by  January  1,  on  a 
form  to  be  supplied  by  the  Commission,, 
that  service  contract  records  will  be 
miade  available  as  provided  in 
paragraph  (b)  of  this  section. 


id)  if  service  contract  records  are  not 
m.ade  available  to  the  Commission  as 
provided  in  paragraph  (b)  of  this  section, 
the  Commission  may  cancel  any 
earner's  or  conference's  right  to 
maintain  records  outside  the  United 
States  pursuant  to  the  certification 
procedure  of  paragraph  (c)  of  this 
section. 

4.  Paragraphs  (c)  and  (d)  of  §  581.10 
are  stayed  until  further  notice  of  the 
Commission.         i 

By  the  Commission. 
Joseph  C.  Polking, 
Secretary. 

[FR  Doc,  8~-2(34.52  Filed  9-ft-87:  8:45  am] 
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This  section  of  the   FEDERAL   REGISTER 
contains   notices  to   the   public   of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
IS   to  give  interested   persons  an 
opportunity   to  participate  in   ttie   rule 
making   pnof   to  the  adoption   of   the   final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7CFRPart413 

[Amendment  No.  2;  Doc  No.  4644S1 

Texas  Citrus  Crop  Insurance 
Regulations 

agency:  Federal  Crop  Insurance 
Corporation.  USDA. 
ACTION;  F>roposed  rule. 


summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  Texas  Citrus  Crop  Insurance 
Regulations  (7  CFR  part  413),  effective 
for  the  1989  crop  year.  The  intended 
effect  of  this  proposed  rule  is  to 
maintain  the  effectiveness  of  the  present 
Texas  Citrus  Crop  Insurance 
Regulations  only  through  the  1988  crop 
year.  It  is  proposed  in  a  separate 
document  that  the  provisions  currently 
contained  in  this  Part  will  be  issued  as 
an  endorsement  to  the  newly  issued  7 
CFR  Part  401,  General  Crop  Insurance 
Regulations  §  401.115,  Texas  Citrus 
Endorsement,  effective  for  the  1989  and 
succeeding  crop  years.  7  CFR  Part  401  is 
a  standard  set  of  regulations  and  a 
master  policy  for  insuring  most  crops 
which  substantially  reduces:  (1)  The 
time  involved  in  amendment  or  revision; 
(2)  the  necessity  of  the  present 
repetitious  review  process;  and  (3)  the 
volume  of  paperwork  processed  by 
FCIC.  The  authority  for  the  promulgation 
of  this  rule  is  the  Federal  Crop  Insurance 
Act,  as  amended. 

DATE:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  October  9.  1987, 
to  be  sure  of  consideration. 
address:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  should  be 
sent  to  Peter  F.  Cole,  Office  of  the 
Manager,  Federal  Crop  Insurance 
Corporation,  Room  4090,  South  Building, 
U.S.  Department  of  Agriculture. 
Washington,  DC  20250.  Written 
comments  will  be  available  for  public 
inspection  in  the  Office  of  the  Manager, 


Room  4090,  South  Buildmg.  U.S. 
Department  of  Agriculture,  Washington, 
DC  during  regular  busmess  hours, 
.Monday  through  Fnday. 

FOR  FURTHER  INFORMATION  CONTACT 

Peter  F.  Cole.  Secretary.  Federal  Crop 
Insurance  Corporation.  U.S.  Department 
of  Agriculture.  Washington.  DC  20250. 
telephone  (202)  447-3325. 

SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is  April 
1,1990. 

E.  Ray  Fosse,  Manager.  FCIC.  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in; 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  State,  or 
local  governments,  or  a  geographical 
region:  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S. -based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
.No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V,  published  at  48  FR 
29115,  June  24. 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 


Background 

FCIC  has  published  over  40  policies  to 
cover  insurance  on  that  many  different 
crops.  Many  of  the  regulations  and 
policies  contain  identical  language, 
which,  if  changed  requires  that  over  40 
different  policies  be  changed,  both  in  the 
Code  of  Federal  Regulations  (CFR)  and 
the  printed  policy  language.  This 
repetition  of  effort  is  both  inefficient  and 
expensive.  FCIC,  therefo.'-e,  has 
published  in  7  CFR  Part  401.  one  set  of 
regulations  and  one  master  policy  to 
contain  that  language  which  is  identical 
in  most  of  the  policies  and  regulations. 

As  revisions  on  individual  policies  are 
necessary.  FCIC  proposes  to  publish  a 
"crop  endorsement"  which  will  contain 
the  language  of  the  policy  unique  to  that 
crop,  and  any  exceptions  to  the  mdster 
policy  language  necessary  for  that  crop. 
When  an  endorsement  is  published  as  a 
section  to  Part  401,  effective  for  a 
subsequent  crop  year,  the  present  policy 
contained  in  a  separate  part  of  Chapter 
IV  will  be  terminated  at  the  end  of  the 
crop  year  then  in  effect. 

In  order  to  clearly  establish  that  7 
CFR  Part  413  will  be  effective  only 
through  the  end  of  the  1988  crop  year, 
FCIC  herein  proposes  to  amend  the 
subpart  heading  of  these  regulations  to 
specify  that  such  will  be  the  case. 

It  IS  proposed  that  the  new  Texas 
Citrus  Endorsement  will  be  published  as 
an  endorsement  to  7  CFR  Part  401 
(§  401.115,  Texas  Citrus  Endorsement), 
and  become  effective  for  the  1989  and 
succeeding  cro;,  years.  Upon  final 
publication,  the  provisions  of  the  Texas 
Citrus  Crop  Insurance  Regulations,  now 
contained  in  7  CFR  Pari  413.  would  be 
superseded.  Therefore.  FCIC  proposes  to 
amend  the  subpart  heading  to  provide 
that  7  CFR  Part  413  be  effective  for  the 
1987  and  1988  crop  years  only. 

List  of  Subjects  in  7  CFR  Part  413 

Crop  insurance.  Texas  citrus 

Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  m  the  Federal  Crop  insurance 
Act.  as  amended  (7  U.S.C.  1501  et  seq.]. 
the  Federal  Crop  Insurance  Corporation 
proposes  to  amend  the  Subpart  heading 
to  the  Texas  Citrus  Crop  Insurance 
Regulations  (7  CFR  Part  413],  as  follows; 
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PART  413— (AMENDED] 

1.  The  riuthunty  citation  for  7  CFR 
PhpI  413  continues  to  read  as  follows: 

Authority:  Sees.  506.  516.  Pub.  L.  75-430.  52 

Sl.it  ~3.  -7.  Hs  amended  (7  U.S.C.  1506.  1516). 

2  The  Subpart  heading  in  7  CFR  Part 
413  IS  re\ised  to  read  as  follows: 

Subpart— Regulations  for  the  1987  and 
1988  Crop  Years 

Done  in  VV<i,shin^lon.  DC,  on  August  19, 
1987. 

E.  Ray  Fosse. 

Mana\;er.  Federal  Crop  Insurance 

Corporation. 

|FR  Doc  87-20693  Filed  9-8-87:  8:45  am) 

BILLING  CODE  3410-08-M 


7  CFR  Part  432 

I  Amendment  No.  2;  Doc.  No.  4640S] 

Corn  Crop  Insurance  Regulations 

agency:  Federal  Crop  Insurance 
Corpur.itiun.  USDA. 
action:  Proposed  rule. 

SUMMARV:  The  Federal  Crop  Insurance 
Corpurcition  (FCIC)  proposes  to  amend 
the  Corn  Crop  Insurance  Regulations  (7 
CFR  Part  432).  effective  for  the  1988  crop 
year.  The  intended  effect  of  this 
proposed  rule  is  to  maintain  the 
effectiveness  of  the  present  Corn  Crop 
Insurance  Regulations  only  through  the 
1987  crop  year.  It  is  proposed  in  a 
separate  document  that  the  provisions 
currently  contained  in  this  Part  will  be 
issued  as  an  endorsement  to  the  newly 
issued  7  CFR  Part  401,  Gene.'-a!  Crop 
Insurance  Regulations  as  §  401,111,  Corn 
Endorsement,  effective  for  the  1988  and 
succeeding  crop  years.  7  CFR  Part  401  is 
a  standard  set  of  regulations  and  a 
master  policy  for  insuring  most  crops 
which  substantially  reduces:  (1)  The 
time  involved  m  amendment  or  revision: 
(2)  the  necessity  of  the  present 
repetitious  review  process;  and  (3)  the 
volume  of  paperwork  processed  by 
FCIC.  The  authority  for  the  promulgation 
of  this  rule  is  the  Federal  Crop  Insurance 
Act  as  amended. 

DATE:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  October  9,  1987 
to  be  sure  of  consideration. 

ADDRESS:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  should  be 
sent  to  Peter  F.  Cole.  Office  of  the 
Manager,  Federal  Crop  Insurance 
Corporation.  Room  4090,  South  Building, 
U.S.  Department  of  Agriculture, 
Washington.  DC  20250.  Written 


comments  will  be  available  for  public 
inspection  in  the  Office  of  the  Manager, 
Room  4090,  South  Building,  U.S. 
Department  of  Agriculture,  Washington, 
DC  during  regular  business  hours. 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F.  Cole.  Secretary.  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture.  Washington.  DC,  20250, 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is  July 
1. 1990, 

E.  Ray  Fosse,  Manager,  FCIC,  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  an  annual  effect  on  the  economy  of 
SlOO  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S. -based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450, 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29113,  June  24.  1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Background  1 

FCIC  has  published  over  40  policies  to 
cover  insurance  on  that  many  different 
crops.  Many  of  the  regulations  and 


policies  contain  identical  language, 
which,  if  changed  requires  that  over  40 
different  policies  be  changed,  both  in  the 
Code  of  Federal  Regulations  (CFR)  and 

the  printed  policy  language.  This 
repetition  of  effort  is  both  inefficient  and 
expensive.  FCIC.  therefore,  has 
published  in  7  CFR  Part  401.  one  set  of 
regulations  and  one  master  policy  to 
contain  that  language  which  is  identical 
in  most  of  the  policies  and  regulations. 

As  revisions  on  individual  policies  are 
necessary,  FCIC  proposes  to  publish  a 
"crop  endorsement"  which  will  contain 
the  language  of  the  policy  unique  to  that 
crop,  and  any  exceptions  to  the  master 
policy  language  necessary  for  that  crop. 
When  an  endorsement  is  published  as  a 
section  to  Part  401,  effective  for  a 
subsequent  crop  year,  the  present  policy 
contained  in  a  separate  part  of  Chapter 
IV  will  be  terminated  at  the  end  of  the 
crop  year  then  in  effect. 

In  order  to  clearly  establish  that  7 
CFR  Part  432  will  be  effective  only 
through  the  end  of  the  1987  crop  year, 
FCIC  herein  proposes  to  amend  the 
subpart  heading  of  these  regulations  to 
specify  that  such  will  be  the  case. 

It  is  proposed  that  the  new  Corn 
Endorsement  will  be  published  as  an 
endorsement  to  7  CFR  Part  401 
(§401.111.  Corn  Endorsement),  and 
become  effective  for  the  1988  and 
succeeding  crop  years.  Upon  final 
publication,  the  provisions  of  the  Corn 
Crop  Insurance  Regulations,  now 
contained  in  7  CFR  Part  432.  would  be 
superseded.  Therefore.  FCIC  proposes  to 
amend  the  subpart  heading  to  provide 
that  7  CFR  Part  432  be  effective  for  the 
1986  and  1987  crop  years  only. 

List  of  Subjects  in  7  CFR  Part  432 

Crop  insurance.  Corn. 

Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.]. 
the  Federal  Crop  Insurance  Corporation 
hereby  proposes  to  amend  the  Subpart 
heading  to  the  Com  Crop  Insurance 
Regulations  (7  CFR  Part  432),  as  follows: 

PART  432— (AMENDED) 

1.  The  authority  citation  for  7  CFR 
Part  432  continues  to  read  as  follows: 

Authority:  Sees.  506.  516.  Pub  L  75-430,  52 
Stat.  73,  77,  as  amended  (7  U.S.C.  1506.  1516). 

2.  The  Subpart  heading  in  7  CFR  Part 
432  is  revised  to  read  as  follows: 
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Subpart— Regulations  for  the  1986  and 
1987  Crop  Years. 

Done  in  Washington.  DC,  on  August  19 
1987. 

E.  Ray  Fosse, 

Manager.  Federal  Crop  Insurance 
Corporation. 

|FR  Doc.  87-20694  Filed  9-*-e7;  8:45  am] 

BILLING  CODE  3410-O8-M 


Agricultural  Stabilization  and 
Conservation  Service 

7  CFR  Part  724 

Tobacco  Acreage  Allotment  and 
Marketing  Quota  Regulations; 
Correction 

agency:  Agricuitural  Stabilization  and 
Conservation  Service,  USDA. 
ACTION:  Proposed  Rule.  Correction. 

summary:  This  action  corrects  the 
preamble  of  the  proposed  rule  published 
at  52  FR  27203  on  Monday.  July  20.  1987, 
to  set  forth  the  date  by  which  comments 
on  the  proposed  rule  must  be  received. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  .VI.  Blvthe.  Agricultural  Program 
Specialist,  Tobacco  and  Peanuts 
Division,  USDA-ASCS,  P.O.  Box  2415. 
Washington.  DC  20013  (202)  382-0200. 
The  preamble  for  the  proposed  rule 
which  would  amend  CFR  Part  724  which 
was  published  on  July  20.  1987.  at  52  FR 
27203  is  corrected  by  revising  the 
paragraph  captioned  "Dates"  to  read  as 
follows:  "DATES:  Comments  must  be 
received  on  or  before  October  9,  1987,  to 
be  assured  of  consideration." 

Signed  In  Washington.  DC.  on  August  24. 
1987. 

Mill  Hertz, 

.Administrator.  Asriculturol Slahilization  and 

Conservation  Service. 

jFR  Doc.  87-20624  Filed  9-6-87;  8:45  am] 
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Agricultural  Marketing  Service 

7  CFR  Part  1068 

I  Docket  No.  AO-178-A41 1 

Milk  in  the  Upper  Midwest  Marketing 
Area;  Emergency  Partial  Decision  on 
Proposed  Amendments  to  Marketing 
Agreement  and  to  Order 

agency:  Agricultural  Marketing  Service. 

USDA. 

action:  Proposed  rule. 


SUMMARY:  This  decision  adopts  on  an 
expedited  basis  a  change  in  the  pool 
distributing  plant  definition  of  the  Upper 


Midwest  order  The  change  would 
permit  the  operator  of  one  or  more 
distributing  plants  and  one  or  more  soft- 
products  (cream  items,  cottage  cheese 
and  yogurt  but  excludmg  ice  cream) 
plants  located  within  the  marketing  area 
to  treat  such  plants  as  one  plant,  or  unit, 
for  pooling  purposes.  The  change  was 
considered  at  a  public  hearing  held  July 
7-8, 1987,  in  Minneapolis,  Minnesota. 
The  change  is  necessary  to  reflect 
current  marl<eting  conditions  and  to 
insue  orderly  marketing  in  the  marketing 
area.  Marketing  conditions  are  such  that 
prompt  amendatory  action  is  required 
with  respect  to  this  issue.  Therefore,  a 
recommended  decision  and  opportunity 
to  file  exception  thereto  have  been 
omitted.  Other  issues  considered  at  the 
July  hearing  will  be  dealt  with  in  a  later 
decision  on  this  record. 

FOR  FURTHER  INFORMATION  CONTACT: 

Constance  M.  Brenner.  .Mdrketing 
Specialist,  USDA/A.MS/Dairy  Division, 
Order  Formulation  Branch.  Room  2968. 
South  Building.  P.O.  Box  96456, 
Washington,  DC  20090-6456.  (202)  447- 
7311 

SUPPLEMENTARY  INFORMATION:  This 
ad.T.;nistrative  action  is  governed  by  the 
pro\  isions  of  sections  556  and  557  oY 
Title  5  of  the  United  States  Code  and, 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12291. 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Only  one  multi-plant  handler  operation 
is  expected  to  elect  unit  pooling  in  order 
to  achieve  greater  efficiencies  in  the 
procurement  of  raw  milk  supplies.  The 
amended  order  will  promote  orderly 
marketing  of  milk  by  producers  and 
regulated  handlers. 

Prior  documents  in  this  preceding: 
Notice  of  Hearing:  Issued  June  19, 1987; 
published  June  25, 1987  (52  FR  23843). 

Preliminary  Statement 

A  public  hearing  was  held  upon 
proposed  amendments  to  the  marketing 
agreement  and  the  order  regulating  the 
handling  of  milk  in  the  Upper  Midwest 
marketing  area.  The  hearing  was  held 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674), 
and  the  applicable  rules  of  practice  (7 
CFR  Part  900)  at  Minneapolis, 
Minnesota,  on  July  7-8.  1987.  Notice  of 
such  hearing  was  issued  on  June  19. 


1987rand  published  June  25, 1987  (52  FR 
23843). 

Interested  parties  were  given  until 
July  20. 1987.  to  file  post-hearing  briefs 
on  whether  the  propoeals  considered  at 
the  hearing  should  be  handled  on  an 
expedited  basis,  and  until  August  14  to 
file  post-hearing  briefs  on  the  merits  of 
the  proposals  as  published  in  the 
hearing  notice. 

The  materia!  issues  on  the  record  of 
the  hearing  relate  to: 

1.  Pool  plant  qualification  standards 
for  reserve  supply  plants. 

2.  Pool  plant  qualification  standards 
for  distributing  plants. 

3.  Whether  an  emegency  exists  to 
warrant  the  omission  of  a  recommended 
decision  on  issues  No.  1  and  2. 

This  decision  deals  only  with  issues 
No.  2  and  3.  The  remaining  issues  of  the 
hearing  will  be  considered  in  a  later 
decsion  on  this  record. 

Findings  and  Conclusions 

The  following  findings  and 
conclusions  on  the  material  issues  are 
based  on  evidence  presented  at  the 
hearing  and  the  record  thereof: 

2.  Pool  plant  qualification  standards 
of  distributing  plants.  The  pool 
distributing  plant  qualification 
standards  under  the  Upper  Midwest 
order  should  be  changed  to  allow  the 
operator  of  one  or  more  distributing 
plants  and  one  or  more  soft-products 
plants  (plants  which  process  cream 
items,  cottage  cheese  and  yogurt,  but  not 
ice  cream)  that  are  located  within  the 
marketing  area  to  treat  such  plants  as 
one  plant,  or  unit,  for  pooling  purposes. 
In  order  to  be  part  of  such  a  unit,  each 
plant  in  the  unit  that  does  not  meet  the 
Class  I  route  disposition  requirements 
for  distributing  plants  must  use  at  least 
50  percent  of  the  bulk  Grade  A  fluid 
milk  received  at  or  diverted  from  the 
plant  to  produce  packaged  cream 
products,  yogurt  and  cottage  cheese. 
Also,  all  plants  within  a  unit  must  be 
located  within  the  marketing  area,  and 
the  unit  operator  must  file  a  written 
request  for  unit  status  before  such  status 
would  be  effective. 

The  current  order  provisions  require  a 
pool  distributing  plant  to  distribute  a 
percentage  of  its  Grade  A  bulk  fluid  milk 
receipts  as  fluid  milk  products  on  routes 
in  an  amount  at  least  equal  to  the 
marketwide  Class  I  utilization 
percentage  for  the  same  month  of  the 
preceding  year.  In  addition,  at  least  15 
percent  of  a  distributing  plant's  bulk 
fluid  milk  receipts  must  be  disposed  of 
on  routes  in  the  marketing  area  for  the 
plant  to  qualify  for  pooling. 

Marigold  Foods,  a  proprietary  handler 
regulated  under  the  Upper  Midwest 


order,  proposed  that  the  order  provide 
for  unit  pooling  of  distributing  plants 
and  plants  processing  some  Class  II 
produLts  when  the  plants  in  the  unit  are 
all  operated  by  the  same  handler,  are 
located  within  the  marketing  area,  and 
unit  status  is  requested  in  advance. 
Marigold  operates  three  distributing 
plants  pooled  under  the  Upper  Midwest 
order  and  located  at  Rochester. 
Minneapolis  and  Duluth,  Minnesota;  an 
ice  cream  plant  at  Rochester,  and  a 
Class  II  soft-products  plant  at 
Farmington.  Minnesota. 

According  to  the  spokesman  for 
Marigold,  the  handler  formerly 
processed  its  Class  II  soft  products  on 
the  premises  of  its  Rochester, 
Minnesota,  distributing  plant.  The 
witness  stated  that  when  Marigold 
approached  the  large  cooperative  from 
which  it  leases  the  Rochester  plant 
about  the  possibility  of  building  an 
addition  to  accommodate  expansion  of 
Mangold's  soft-product  production,  the 
cooperative  declined.  The  witness  said 
that  Marigold  then  leased,  and  later 
purchased,  the  premises  in  Farmington, 
Minnesota,  at  which  Marigold  processes 
its  Class  II  soft  products  and  skims 
approximately  25  percent  of  the 
Farmington  plant's  receipts  for  the 
shipment  of  skim  milk  to  Marigold's 
Minneapolis  distributing  plant. 

The  Marigold  spokesman  testified  that 
the  regular  supply  of  milk  to  the 
combined  fluid  milk/Class  II  soft- 
product  operation  in  Rochester  was 
uninterrupted  by  the  relocation  of  the 
Class  II  soft-product  portion  of  the 
plant's  output  to  Farmington.  He  stated 
that  a  portion  of  the  previously 
combined  milk  supply  for  Rochester  was 
shipped  instead  to  Farmington, 
establishing  patterns  of  milk  movements 
to  that  facility  as  well  as  to  the 
Rochester  distributing  plant.  However, 
the  witness  pointed  out.  under  the  terms 
of  a  "call"  for  milk  to  supply  the  fluid,  or 
Class  I  market,  deliveries  to  the 
Farmington  plant  do  not  qualify  as  a 
shipment  by  a  suppher  to  a  distributing 
plant  as  would  deliveries  to  the  formerly 
combined  operation  in  the  Rochester 
plant. 

The  witness  for  Marigold  stated  that 
during  the  fall  months  of  1986.  when  the 
market  administrator  issued  a  "call"  for 
additional  milk  supplies  for  fluid  use. 
Mangold  incurred  costs  of 
approximately  $20,000  in  moving 
packaged  fluid  milk  products  from  its 
Mmneapolis  plant  to  be  distributed  from 
the  Farmington  plant.  According  to  the 
witness,  the  objective  of  such  costly 
inefficient  movements  of  milk  was  to 
qualify  the  Farmington  plant  as  a 
distributing  plant.  With  distributing 


plant  status,  the  witness  said,  the 
Farmington  plant  was  able  to  attract  a 
supply  of  raw  milk  from  suppliers  who 
needed  to  meet  the  percentage  of 
deliveries  to  pool  distributing  plants 
required  by  activation  of  the  "call" 
provisions  during  the  months  of 
September  through  November  1986.  The 
witness  testified  that  during  the  same 
period  it  was  necessary  for  one  of 
Marigold's  regular  raw  milk  suppliers  to 
incur  costs  of  SlO.OOO  in  order  to  provide 
skim  milk  for  Marigold's  Minneapolis 
plant  due  to  the  difficulty  of  obtaining 
supplies  for  the  Farmington  plant,  from 
which  skim  milk  had  been  shipped  to 
Mirmeapolis. 

The  witness  concluded  that  the 
proposed  amendment  to  the  pool 
distributing  plant  definition  would 
restore  Marigold  to  the  same  position 
that  existed  vis-a-vis  the  order  when  all 
of  the  handler's  Class  II  soft  products 
were  produced  in  the  Rochester 
distributing  plant.  In  addition,  he  said, 
adoption  of  the  proposal  would  allow 
avoidance  of  the  unnecessary  and 
inefficient  hauling  and  handling 
practices  that  otherwise  would  be 
necessary  to  obtain  the  supply  of  milk 
needed  for  Marigold's  entire  operation 
in  the  event  of  future  activation  of  the 
order's  "call"  provision.  According  to 
the  witness.  Marigold  would  be  the  only 
handler  affected  by  adoption  of  the 
proposed  amendment. 

The  Marigold  proposal  was  supported 
by  spokesmen  for  Land  O'Lakes,  Mid- 
America  Dairymen,  Associated  Milk 
Producers,  Inc.,  Farmers  Union  Milk 
Marketing  Cooperative  and  National 
Farmers  Organization.  The  Land 
O'Lakes  witness  testified  that  formation 
of  a  distributing  plant  unit  would  be  a 
more  efficient  and  less  costly  means  of 
assuring  a  milk  supply  to  Marigold's 
total  operation  than  the  unnecessary 
hauling  and  handling  practices  used  to 
retain  a  milk  supply  for  the  Farmington 
plant  during  the  months  of  1986  when 
the  "call"  provision  was  in  effect.  He 
also  stated  that  adoption  of  the  proposal 
would  make  it  simpler  for  raw  milk 
suppliers  to  maintain  existing  supply 
relationships  with  their  customers.  The 
Mid-American  Dairymen 
representatives  pointed  out  that 
adoption  of  Marigold's  proposal  would 
not  affect  the  use  value  of  milk  pooled 
under  the  order.  No  opposition  to  the 
proposal  was  expressed  in  testimony  at 
the  hearing  or  in  post-hearing  briefs. 

The  proposed  change  in  the  pool 
distributing  plant  definition  should  be 
adopted.  The  changes  in  the  pool  status 
of  Marigold's  Class  II  soft-products 
processing  caused  only  by  the  relocation 
of  those  activities  clearly  has  impaired 


Marigold's  ability  to  obtain  an  adequate 
and  reliable  supply  of  milk  for  its 
operation  as  a  whole  during  times  when 
a  "call"  is  in  effect.  Marigold  apparently 
can  continue  to  obtain  a  supply  of  milk 
for  its  Farmington  plant  at  such  times, 
but  only  by  engaging  in  inefficient  and 
uneconomic  hauling  and  handling 
practices.  The  problem  of  obtaining  a 
sufficient  milk  supply  at  Farmington 
apparently  arises  only  during  a  "call" 
situation.  While  it  is  evident  that  "calls" 
for  fluid  milk  supplies  have  been  an 
infrequent  occurrence,  it  is  also  likely 
that  they  will  occur  regularly  during  the 
fall  months  of  short  milk  production 
while  milk  supplies  are  expected  to  be 
tight. 

Order  provisions  should  not  impede 
the  ability  of  a  multi-plant  handler  to 
achieve  operational  efficiencies  by 
specializing  in  the  processing  of  fluid 
milk  products  in  one  plant  and  Class  II 
soft  products  in  another.  With  the  ability 
to  form  a  unit  of  plants  processing  fluid 
and  Class  II  products  at  different 
locations,  a  handler  may  achieve 
economies  of  scale  while  maintaining  an 
adequate  supply  of  milk  for  the  complete 
operation. 

As  proposed  by  Marigold,  each  plant 
within  the  unit  that  would  not  be  a  pool 
distributing  plant  on  the  basis  of  its  own 
disposition  would  have  to  use  at  least  50 
percent  of  its  receipts  for  the  disposition 
of  fluid  milk  products,  cream  products, 
yogurt,  eggnog  and  cottage  cheese. 
Under  cross-examination,  the  Marigold 
witness  stated  that  adoption  of  the 
proposal  with  a  percentage  higher  than 
the  proposed  50  percent  would  meet 
Marigold's  needs.  However,  no  reason 
was  given  for  increasing  the  proposed 
percentage.  Adoption  of  the  proposed 
50-percent  level  will  assure  that  the 
plant  is  used  primarily  for  processing 
the  specified  items,  with  some  P.exibility 
to  divert  unneeded  producer  milk  to 
other  outlets  and  to  accommodate  the 
continued  skimming  of  bulk  milk 
receipts  at  Farmington  for  the  shipment 
of  skim  milk  to  Marigold's  Minneapolis 
plant. 

Only  plants  located  inside  the 
marketing  area  would  be  eligible  for 
inclusion  in  a  unit.  This  will  provide 
some  assurance  that  the  plant  is 
associated  with  the  Upper  Midwest 
market  in  terms  of  its  milk  procurement 
area.  Multi-plant  handlers  often  operate 
plants  in  more  than  one  market.  It  would 
not  be  appropriate  to  pool  a  plant  under 
the  order  if  it  were  located  beyond  the 
procurement  area  of  regulated  plants.  A 
similar  qualification  provision  applies  to 
pool  reserve  supply  plants. 

As  a  condition  to  qualify  for  unit 
pooling,  a  handler  would  be  required  to 
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notify  the  market  administrator  in 
writing  prior  to  the  first  day  of  the 
month  in  which  plants  are  to  be 
considered  as  a  unit  for  pooling 
purposes.  Unit  pooling  would  be 
continued  in  each  following  month 
without  further  notification.  If  any 
change  such  as  the  addition  or 
subtraction  of  plants  to  or  from  the  unit 
or  termination  of  the  unit  is  desired,  the 
handier  would  be  required  to  notify  the 
market  administrator  prior  to  the  month 
in  which  such  a  change  is  to  be 
effective. 

3.  Need  for  emergency  action.  The 
notice  of  hearing  provided  for  taking 
evidence  to  determine  whether 
emergency  marketing  conditions  exist 
that  would  warrant  ommission  of  a 
recommended  decision  with  respect  to 
the  issues  considered  at  the  hearing.  The 
request  for  emergency  action  by 
proponents  was  based  on  the  view  that 
the  Department  would  not  have 
sufficient  time  after  the  hearing  to  issue 
both  a  recommended  decision  and  a 
final  decision  and  make  any  resulting 
action  effective  in  time  to  affect  the 
availability  of  milk  supplies  to  pool 
distributing  plants  during  the  fall  1987 
months  of  expected  short  production.  A 
decision  on  Proposal  No.  l.  which  would 
require  that  reserve  supply  plants  meet 
mandatory  shipping  percentages  in 
order  to  be  pooled  during  the  months  of 
August  through  December,  should  not 
omit  the  opportunity  for  interested 
persons  to  file  exceptions.  Proposal  No. 
3  would  merely  removp  obsolete 
language  from  the  pool  plant  definition. 
There  were  no  testimony  on  any  need 
for  adoption  of  Proposal  No.  3  on  an 
emergency  basis,  and  no  emergency  is 
seen  to  exist.  Emergency  action  should 
be  taken  only  with  respect  to  Proposal 
No.  2,  which  allows  a  multi-plant 
handler  with  at  least  one  distributing 
plant  and  one  or  more  Class  II  soft- 
products  plants  located  within  the 
marketing  area  to  treat  such  plants  as  a 
unit  for  pooling  purposes. 

At  the  hearing  and  in  post-hearing 
briefs,  the  six  cooperative  association 
proponents  of  Proposal  No.  1  and 
another  cooperative  association  urged 
prompt  action  with  respect  to 
establishing  mandatory  shipping 
percentages  for  reserve  supply  plants. 
Proponents  argued  that  "calls"  for  milk 
were  issued  for  the  months  of 
September  through  November  1986  and 
that  market  supply  conditions  in  the  fall 
of  1987  will  be  similar  to  those  that 
occurred  in  the  fall  of  1986.  The 
proponents  therefore  advocated 
emergency  action  for  the  purpose  of 
avoiding  the  need  for  a  "call"  during  the 
fall  months  of  1987.  Proponents  asserted 


that  the  "call"  mechanism  is  appropriate 
only  under  emergency  conditions,  and  is 
cumbersom.e  and  defective  as  a 
mechanism  for  routine  use.  Use  of  the 
"call"  provision  was  characterized  as 
creating  uncertainty,  lack  of  planning 
between  suppliers  and  customers,  and 
resulting  uneconomic  marketing 
conditions. 

Emergency  action  on  Proposal  No.  1 
was  opposed  by  two  cooperative 
associations  and  an  association  of 
proprietary  handlers  who  opposed 
adoption  of  mandatory  shipping 
percentages.  The  opponents  of 
mandatory  shipping  standards  cited  the 
market  administrator's  authority  to  call 
on  suppliers  for  needed  milk  supplies  as 
an  emergency  means  of  assuring  that  the 
Class  1  needs  of  the  market  will  be  met, 

A  recommended  decision  on  the  issue 
of  mandatory  shipping  percentages  for 
reserve  supply  plants  should  not  be 
omitted.  Although  there  may  be  a  need 
for  more  milk  delivenes  to  distributing 
plants  this  fall  than  reserve  supply 
plants  are  willing  to  ship,  that 
emergency  can  be  dealt  with  as  well  by 
use  of  the  "call"  provision  as  by  the 
adoption  of  shipping  requirements.  The 
imposition  of  mandatory  shipping 
percentages  during  the  1987  season  of 
short  supply  will  do  no  more  to  assure 
advance  planning  and  coordination 
between  suppliers  and  customers  than 
the  "call"  provision  does.  If  mandatory 
shipping  requirements  are  adopted,  they 
will  serve  to  encourage  suppliers  and 
their  customers  to  plan  ahead  to  meet 
bottling  needs  only  if  the  market 
participants  are  aware  of  such 
requirements  well  in  advance  of  having 
to  operate  under  them.  The  "call" 
provisions  currently  existing  in  the  order 
should  be  as  appropriate  for  dealing 
with  the  emergency  supply  conditions 
expected  this  fall  as  would  hastily 
adopted  mandatory  shipping  standards. 

In  addition  to  the  fact  that  the  tight 
supply  conditions  expected  this  fall  do 
not  warrant  emergency  adoption  of 
required  shipping  percentages,  the 
degree  of  disagreement  between  hearing 
participants  over  the  merits  of  adopting 
mandatory  shipping  standards  makes  a 
recommended  decision,  with 
opportunity  to  file  exceptions,  desirable. 
W  hether  performance  standards  for 
reserve  supply  plants  are  adopted  or 
not,  interested  persons  should  have  an 
opportunity  to  comment  on  the  decision. 
Expedited  action  on  Proposal  No.  2  is 
warranted  on  the  basis  that,  according 
to  the  post-hearing  brief  filed  by 
Marigold  Foods,  an  emergency  does 
exist  with  regard  to  propoentnfs 
procurement  of  milk  supplies  this  fall. 
Marigold  states  that  it  is  evident  that  the 


market  administrator  will  have  to  issue 
a  "call"  to  suppliers  in  order  to  obtain 
an  adequate  supply  of  milk  for  the 
markets  fluid  needs  for  the  fall  months 
of  1987  as  he  did  for  the  same  period  of 
1986.  In  such  circumstances.  Marigold 
obviously  will  encounter  the  same 
difficulty  in  securing  a  supply  of  milk  for 
its  total  operation  as  it  encountered  last 
fall.  There  are  no  provisions  in  the  order 
that  would  assist  Marigold  in  obtaining 
a  supply  of  milk  for  its  total  operation  in 
the  way  that  the  "call"  provisions 
operate  to  secure  an  adequate  supply  of 
milk  for  fluid  use.  Emergency  action  on 
Proposal  No.  2  is  the  only  means  of 
assuring  that  Marigold  will  be  able  to 
obtain  a  supply  of  milk  for  its  entire 
operation  without  resorting  to  inefficient 
and  uneconomic  methods  of  handling 
and  hauling  milk. 

Although  the  need  for  omission  of  a 
recommended  decision  regarding 
Proposal  No.  2  was  not  discussed  at  the 
hearing,  that  possibility  was  included  in 
the  hearing  notice.  In  addition, 
proponent  Marigold  Foods  argued  for 
emergency  action  on  Proposal  No.  2  in 
its  post-hearing  brief,  as  did  the  six 
cooperative  proponents  of  Proposal  No. 
1  and  Associated  Milk  Producers,  Inc. 
Although  the  opponents  of  mandatory 
shipping  percentages  submitted  briefs 
opposing  emergency  action  in  the 
proceeding,  their  comments  were 
directed  toward  emergency  action  on 
Proposal  No.  1.  Those  persons  supported 
adoption  of  Proposal  No.  2  in  testimony 
at  the  hearing.  Therefore,  there  appears 
to  be  no  real  opposition  to  the  expedited 
adoption  of  a  unit  pooling  provision  for 
a  multi-plant  handler,  and  such  action 
appears  to  be  justified. 

Rulings  on  Proposed  Findings  and 
Conclusions 

Briefs  and  proposed  findings  and 
conclusions  were  filed  on  behalf  of 
certain  interested  parties.  These  briefs, 
proposed  findings  and  conclusions  and 
the  evidence  in  the  record  were 
considered  in  making  the  findings  and 
conclusions  set  forth  above.  To  the 
extent  that  the  suggested  findings  and 
conclusions  filed  by  interested  parties 
are  inconsistent  with  the  findings  and 
conclusions  set  forth  herein,  the 
requests  to  make  such  findings  or  reach 
such  conclusions  are  denied  for  the 
reasons  previously  stated  in  this 
decision. 

General  Findings 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  Upper 
Midwest  order  was  first  issued  and 
when  it  was  amended.  The  previous 
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findings  and  determinations  are  hereby 
ratified  and  confirmed,  except  where 
they  may  conflict  with  those  set  forth 
herein. 

(a)  The  tentative  marketing  agreement 
and  the  order,  as  hereby  proposed  to  be 
amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to 
effectuate  the  declared  policy  of  the  Act; 

(b)  The  parity  prices  of  milk  as 
determined  pursuant  to  section  2  of  the 
Act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  marketing  area,  and  the 
minimum  prices  specified  in  the 
tentative  marketing  agreement  and  the 
order,  as  hereby  proposed  to  be 
amended,  are  such  prices  as  will  reflect 
the  aforesaid  factors,  insure  a  sufficient 
quantity  of  pure  and  wholesome  milk, 
and  be  in  the  public  interest:  and 

(c)  The  tentative  marketing  agreement 
and  the  order,  as  hereby  proposed  to  be 
amended,  will  regulate  the  handling  of 
milk  in  the  same  manner  as,  and  will  be 
applicable  only  to  persons  in  the 
respective  classes  of  industrial  and 
commercial  activity  specified  in,  a 
marketing  agreement  upon  which  a 
hearing  has  been  held. 

Marketing  Agreement  and  Order 

Annexed  hereto  and  made  a  part 
hereof  are  two  documents,  a  Marketing 
Agreement  regulating  and  handling  of 
milk,  and  an  Order  amending  the  order 
regulating  the  handling  of  milk  in  the 
Upper  Midwest  marketing  area,  which 
have  been  decided  upon  as  the  detailed 
and  appropriate  means  of  effectuating 
the  foregoing  conclusions. 

It  IS  hereby  ordered  that  this  entire 
decision  and  the  two  documents 
annexed  hereto  be  published  in  the 
Federal  Register. 

Determination  of  Producer  Approval 
and  Representative  Period 

|une  1987  is  hereby  determined  to  be 
the  representative  period  for  the  purpose 
of  ascertaining  whether  the  issuance  of 
the  order,  as  amended  and  as  hereby 
proposed  to  be  amended,  regulating  the 
handling  of  milk  in  the  Upper  Midwest 
marketing  area  is  approved  or  favored 
by  producers,  as  defined  under  the 
terms  of  the  order  (as  amended  and  as 
hereby  proposed  to  be  amended),  who 
during  such  representative  period  were 
engaged  in  the  production  of  milk  for 
sale  within  the  aforesaid  marketing 
area. 

List  of  Subjects  in  7  CFR  Part  1068 

Milk  marketing  orders.  Milk,  Dairy 
products. 


Signed  at  Washington,  DC,  on  September  2, 

1987. 

Kenneth  A.  Gilles, 

Assistant  Secretary  for  Marketing  and 

Inspection  Services. 

Order  Amending  the  Order  Regulating 
the  Handling  of  Milk  in  the  Upper 
Midwest  Marketing  Area 

(This  order  shall  not  become  effective 
unless  and  until  the  requirements  of 
§  900.14  of  the  rules  of  practice  and 
procedure  governing  proceedings  to 
formulate  marketing  agreements  and 
marketing  orders  have  been  met.) 

Findings  and  Determinations 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  order  was  first 
issued  and  when  it  was  amended.  The 
previous  findings  and  determinations 
are  hereby  ratified  and  confirmed, 
except  where  they  may  conflict  with 
those  set  forth  herein. 

(a)  Findings.  A  public  hearing  was 
held  upon  certain  proposed  amendments 
to  the  tentative  marketing  agreement 
and  to  the  order  regulating  the  handling 
of  milk  in  the  Upper  Midwest  marketing 
area.  The  hearing  was  held  pursuant  to 
the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  [7  U.S.C.  601-674),  and  the 
applicable  rules  of  practice  and 
procedure  (7  CFR  Part  900). 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  found  that: 

(1)  The  said  order  as  hereby  amended, 
and  all  of  the  terms  and  conditions 
thereof,  will  tend  to  effectuate  the 
declared  policy  of  the  Act; 

(2)  The  parity  prices  of  milk,  as 
determined  pursuant  to  section  2  of  the 
Act,  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  said  marketing  area;  and 
the  miminum  prices  specified  in  the 
order  as  hereby  amended  are  such 
prices  as  will  reflect  the  aforesaid 
factors,  insure  a  sufficient  quantity  of 
pure  and  wholesome  milk,  and  be  in  the 
public  interest:  and 

(3)  The  said  order  as  hereby  amended 
regulates  the  handling  of  milk  in  the 
same  manner  as,  and  is  applicable  only 
to  persons  in  the  respective  classes  of 
industrial  or  commercial  activity 
specified  in,  a  marketing  agreement 
upon  which  a  hearing  has  been  held. 

Order  Relative  to  Handling 

It  is  therefore  ordered  that  on  and 
after  the  effective  date  hereof,  the 
handling  of  milk  in  the  Upper  Midwest 
marketing  area  shall  be  in  conformity  to 


and  in  compliance  with  the  terms  and 
conditions  of  the  order,  as  amended,  and 
as  hereby  amended,  as  follows: 

PART  1068— MILK  IN  THE  UPPER 
MIDWEST  MARKETING  AREA 

1.  The  authority  citation  for  CFR  Part 
1068  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

2.  In  §  1068.7,  Pool  plant,  add  a  new 
paragraph  (a)(3)  as  follows: 


1068.7    Pool  plant 


(a)* 


(3)  A  unit  consisting  of  at  least  one 
pool  distributing  plant  and  one  or  more 
additional  plants  of  a  handler  shall  be 
considered  as  one  plant  for  the  purpose 
of  meeting  the  requirements  of  this 
paragraph,  subject  to  the  following 
conditions: 

(i)  For  each  plant  writhin  the  unit 
which  does  not  qualify  as  a  pool 
distributing  plant  pursuant  to 
paragraphs  (a)(1)  and  (2)  of  this  section, 
the  combined  disposition  of  skim  milk 
and  butterfat  in  products  specified  in 
§  1068.40(a),  §  1068.40(b)(1)  in  packaged 
form,  and  §  1068.40(b)(4)(i)  is  50  percent 
or  more  of  the  total  Grade  A  fluid  milk 
products  received  in  bulk  form  at  such 
plant  or  diverted  therefrom  by  the  plant 
operator; 

(ii)  All  plants  within  the  unit  are 
located  within  the  marketing  area:  and 

(iii)  The  operator  of  the  unit  has  filed 
a  written  request  with  the  market 
administrator  prior  to  the  first  day  of  the 
month  for  which  such  status  is  desired 
to  be  effective.  The  unit  shall  continue 
from  month-to-month  thereafter  without 
further  notification.  The  handler  shall 
notify  the  market  administrator  in 
writing  prior  to  the  first  day  of  any 
month  for  which  termination  or  any 
change  of  the  unit  is  desired. 
«         *        *         *        * 

United  States  Department  of  Agriculture, 

Agricultural  Marketing  Service 
Marketing  Agreement  Regulating  the 

Handling  of  Milk  in  the  Upper  Midwest 
Marketing  Area 
The  parties  hereto,  in  order  to  effectuate 
the  declared  policy  of  the  Act,  and  in 
accordance  with  the  rules  of  practice  and 
procedure  effective  thereunder  (7  CFR  Part 
900),  desire  to  enter  into  this  marketing 
agreement  and  do  hereby  agree  that  the 
provisions  referred  to  in  paragraph  I  hereof 
as  augmented  by  the  provisions  specified  in 
paragraph  II  hereof,  shall  be  and  are  the 
provisions  of  this  marketing  agreement  as  if 
set  out  in  full  herein. 

I.  The  findings  and  determinations,  order 
relative  to  handling,  Bnd  the  provisions  of 
§§  1068.1  to  1068.86.  all  inclusive,  of  the  order 
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rcguldling  the  handling  of  milk  in  the  Lp[H>r 

Midwest  marketing  area  "  CFR  Part  1068 

which  IS  annexed  hereto;  and 
II.  The  following  provisions: 
I  1068.87     Record  of  milk  handled  and 

aulhonzation  to  correct  typographical  errors. 

(a)  Record  of  milk  handled.  The 
undersigned  certifies  that  he  handled  during 
the  month  of  June  1987, 
hundredweight  of  milk  covered  by  this 
marketing  agreement. 

(b)  Authorization  to  correct  tvpogr.iphical 
errors.  The  undersigned  hereby  authonzes 
the  Director,  or  Acting  Director,  Dairy 
Division.  Agricultural  Marketing  Service,  to 
correct  any  typographical  errors  which  may 
have  been  made  in  this  marketing  agreement. 

§  1068.88     Effective  date.  This  marketing 
agreement  shall  become  effective  upon  the 
execution  of  a  counterpart  hereof  by  the 
Secretary  in  accordance  with  Section 
900.14(a )  of  the  aforesaid  rules  of  practice 
and  procedure. 

In  Witness  Whereof,  The  contracting 
handlers,  acting  under  the  provisions  of  the 
Act.  for  the  purposes  and  subject  to  the 
limitations  herein  contained  and  not 
otherwise,  have  hereunto  set  their  respective 
hands  and  seals. 


By 


(Signature) 


(Name) 


(Title) 


(.Address) 


Attest 

Date 

|FR  Doc.  87-20625  Filed  9-«-87;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docltet  No.  87-NM-96-AD] 

Airworthiness  Directives:  Boeing 
Model  757  Airplanes 

agency:  Federal  Aviation 
.Administration  (FAA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  certain  Boeing  Model  757  series 
airplanes,  which  would  require 
inspection  of  the  indicator  switches  in 
the  wing  and  engine  anti-ice  control 
panel,  replacement  of  the  panel  if 
certain  switches  are  installed,  and 
repetitive  functional  testing  of  the  panel. 
This  proposal  is  prompted  by  reports  of 
incomplete  switch  latching  and  switch 
contamination  in  installations  of  these 
switches  in  applications  other  than  the 
anti-ice  control  panel.  This  condition. 
should  it  occur  on  the  anti-ice  control 


panel,  could  result  in  inoperative  wing 

and  engine  anti-icp  systems  with  no 
annunciation  to  the  flight  crew. 

DATE:  Comments  must  be  received  no 
later  than  October  12,  1987. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration.  .Northwest 
Mountain  Region.  Office  of  the  Regional 
Counsel  (Attn:  .A-NM-IOS),  Attention: 
Airworthiness  Rales  Docket  No,  87-NM- 
96-.AD,  17900  Pacific  Highway  South,  C- 
68966,  Seattle,  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  the  Boeing  Commercial 
.Airplane  Company.  PO,  Box  3707, 
Seattle.  Washington  98124,  This 
information  may  be  examined  at  the 
FAA,  .Northwest  .Mountam  Region.  1"900 
Pacific  Highway  South.  Seattle. 
Washington,  or  the  Seattle  Aircraft 
Certification  Office.  9010  East  Marginal 
W'ay  South,  Seattle,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Donald  L.  Kurle,  Systems  and 
Equipment  Branch,  ANM-130S; 
telephone  (206)  431-1946.  Mailing 
address:  FAA,  Northwest  Mountain 
Region.  17900  Pacific  Highway  South,  C- 
68966,  Seattle,  Washington  98168. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communciations 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  recieved  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  .Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons,  A 
report  summarizing  each  FAA./public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Dociiet. 


Availability  of  NPRM 

-Any  person  may  obtain  a  copy  of  this 

Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountam  Region,  Office  of 
the  Regional  Counsel  (Attn:  ANM-103). 
Attention:  Airworthiness  Rules  Docket 
No.  87-NM-96-AD.  17900  Pacific 
Highway  South.  C-68966.  Seattle, 
Washington  98188. 


Discussion 

Certain  lighted  push-button  indicator 
switches  used  in  the  wing  and  engine 
anti-ice  control  panel  on  Boeing  Model 
757  series  airplanes  have  been  found  to 
exhibit  malfunctions  in  service, 
including  incomplete  latching  and 
contamination  in  applications  other  than 
the  anti-ice  control  panel. 

The  switches  are  of  the  alternate  on- 
off  type  and  they  determine  the  position 
of  valves  that  control  the  flow  of  hot 
engine  bleed  air  to  areas  of  the  wing  and 
engine  cowling  where  ice  can 
accumulate  during  flight.  Incomplete 
latching  or  contamination  can  result  in 
loss  of  continuity  through  a  switch 
although  the  indication  is  that  it  is  on. 
Should  this  occur,  the  selected  anti-ice 
system  could  become  inoperative  and 
that  condition  would  not  be  annunciated 
to  the  flight  crew. 

The  F,AA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  757- 
30A0013,  dated  April  30.  1987,  which 
describes  inspection  of  switches  in 
certain  wing  and  engine  anti-ice  control 
panels  to  determine  which  switches  are 
installed,  replacement  of  the  anti-ice 
control  panel  with  a  panel  incorporating 
improved  switches,  and  functional 
testing  of  the  anti-ice  control  panel  to 
ensure  correct  switch  operation. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  require  inspection  of 
switches  in  certain  Boeing  Model  757 
anti-ice  control  panels,  replacement  of 
the  panel  if  certain  switches  are 
installed,  and  repetitive  functional 
testing  in  accordance  with  the  service 
bulletin  previously  mentioned. 

It  is  estimated  that  80  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD. 
that  It  would  take  approximately  3 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  S9,600, 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
PR  11034;  February  26, 1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  few,  if  any.  Boeing  Model  757 
airplanes  are  operated  by  small  entities. 

BEST  COPY  AVAILABLE 
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A  copy  of  a  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  regulatory  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows; 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authoritv:  49  L!  S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  l()6(g)  (Revised  Pub.  L  97^149, 
January  12.  1983).  and  14  CFR  11.89. 

§39.13  [Amended] 

2.  By  adding  the  following  new 

airworthiness  directive; 

Boeing;  Applies  to  Model  757  series 

airplanes,  equipped  with  Boeing  P/N 
233N3204-n  and  233T3241-1  Wing  and 
Engine  Anti-lce  Control  Panels, 
certificated  in  any  category.  Compliance 
required  as  indicated,  unless  previously 
accomplished. 

To  prevent  inoperative  wing  or  engine  anti- 
ice  system  with  no  annuniciation  to  the  flight 
crew,  accomplish  the  following: 

A   Within  the  next  500  hours  time-in- 
ser\  ice  after  the  effective  date  of  this  AD, 
inspect  the  switches  in  the  wing  and  engine 
anil  ice  conlrol  panel  in  accordance  with 
paragraph  lll.B.  of  Boeing  Alert  Sen.'ice 
Bulletin  757-30A0013.  dated  April  30.  1987,  or 
later  F.'VA-approved  revisions.  If  Korry 
svMlthes  are  inRtalipd  which  are  not  marked 
vMth  green  dots  next  to  the  date  code  on  the 
lens  cap  assembly  and  on  top  of  the  master 
module,  prior  to  further  flight,  replace  the 
control  panel  with  one  having  serviceable 
switches,  in  accordance  with  paragraph  III.C. 
of  the  service  bulletin. 

B.  L'pon  completion  of  the  inspection,  and 
replacement  if  necessary,  required  by 
paragraph  A.,  above,  and  thereafter  at 
intervals  not  to  exceed  500  hours  time-in- 
ser\ice.  perform  a  functional  test  of  the  wing 
and  engine  an!i-ice  control  panel,  in 
accordance  with  paragraph  III.D.  of  Boeing 
Alert  Service  Bullelin  757-30.-\0O13.  dated 
April  30.  1987.  or  later  FAA-approved 
revisions.  If  any  functional  test  is 
unsatisfactory,  prior  to  further  flight,  replace 
the  control  panel  in  accordance  with  the 
service  bulletin  and  continue  to  accomplish 
functional  tests,  as  required  by  this  AD. 

C  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  FAR  21.199 
to  operate  airplanes  to  a  base  for  the 


accomplishment  of  the  inspections  required 
by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  the  Boeing  Commercial 
Airplane  Company,  P.O,  Box  3707, 
Seattle,  Washington  98124-2207,  These 
documents  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South,  Seattle,  Washington, 

Issued  in  Seattle,  Washington,  on  August 
12, 1987. 

Frederick  M.  Isaac,  Acting  Director, 

Northwest  Mountain  Region. 

[FR  Doc.  87-20602  Filed  9-6-87;  8:45  am] 

BILLING  CODE  4910-13-W 


14  CFR  Part  39 

(Docket  No.  87-NM-84-AD] 

Airworthiness  Directives:  McDonnell 
Douglas  Model  DC-9-81,  -82,  and  -83 
Airplanes,  Fuselage  Numbers  909 
Through  1369 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Noticp  of  Proposed  Rulemaking 
(NPRM). 


tice  I 


summary:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  certain  McDonnell  Douglas  DC-9-80 
series  airplanes,  which  would  require 
the  inspection  and  modification  of  the 
power  feeder  cable  installation  to 
preclude  premature  chafing.  This 
proposal  is  prompted  by  a  report  of  an 
APU  generator  feeder  cable  electrically 
shorting  to  the  airplane  structure.  This 
condition,  if  not  corrected,  could  lead  to 
a  fire  on  board  the  airplane  below  the 
cabin  floor. 

DATE:  Comments  must  be  received  no 
later  than  October  9, 1987. 
ADDRESS:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Northwest 
Mountain  Region.  Office  of  the  Regional 
Counsel  (Attn:  ANM-103),  Attention: 
Airworthiness  Rules  Docket  No.  87-NM- 
84-AD.  17900  Pacific  Highway  South,  C- 
68966,  Seattle,  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  McDonnell  Douglas 
Corporation,  3855  Lakewood  Boulevard, 
Long  Beach,  California  90846,  Attention: 
Director,  Publications  and  Training,  Cl- 
L65  (54-60).  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  Seattle,  Washington,  or  4344 


Donald  Douglas  Drive,  Long  Beach, 
California. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Alan  T.  Shinseki,  Aerospace 
Engineer.  Systems  &  Equipment  Branch, 
ANM-132L.FAA,  Northwest  Mountain 
Region,  Los  Angeles  Aircraft 
Certification  Office,  4344  Donald 
Douglas  Drive,  Long  Beach.  California 
90808;  telephone  (213)  514-6323. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket,  i 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel  (Attn:  ANM-103). 
Attention:  Airworthiness  Rules  Docket 
No.  87-NM-84-AD,  17900  Pacific 
Highway  South,  C-68966,  Seattle. 
Washington  98168, 

Discussion  | 

A  McDonnell  Douglas  Model  DC-9 
operator  reported  that,  while  taxiing  in 
to  the  terminal  area,  sparks  were 
emitting  from  the  afi  end  of  the  airplane 
through  the  outflow  valve  opening.  The 
flightcrew  also  reported  that  the  "APU 
Generator  Feeder  Fault"  annunciation 
was  illuminated.  Subsequent 
maintenance  inspection  revealed  that 
the  Auxiliary  Power  Unit  (APU) 
generator  feeder  cable  had  chafed  at  the 
clamped  location  transitioning  below 
the  floor,  and  had  electrically  shorted  to 
the  supporting  clamp.  Follow-up 
investigation  by  the  manufacturer 
revealed  that  the  supporting  clamp, 
although  mounted  on  non-conductive 
type  material,  had  been  installed  using 
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an  oversized  screw  which  was 
contacting  the  airplane  structure.  The 
investigation  also  indicated  that 
abnormal  stress  imposed  by  the  power 
feeder  cable  routing  caused  the 
insulating  pad  to  separate  from  the 
metal  portion  of  the  clamp  which 
initiated  the  chafing  action. 

Eleven  cases  of  chafed  generator 
power  feeder  cables  resulting  in  shorting 
to  the  airplane  structure  have  been 
reported  by  U.S.  operators.  In  six  of 
those  cases,  the  requirements  of  AD  85- 
25-06.  Amendment  39-5177  (50  FR  49833: 
December  5. 1985),  to  correct  power 
feeder  cable  routing  discrepancies,  had 
been  accomplished,  but  the  power 
feeder  cable  trough  and  trough  cover  did 
not  extend  sufficiently  through  the 
below-floor  transition  location  and 
caused  the  cable  to  contact  the  airplane 
structure.  This  condition,  if  not 
corrected,  could  result  in  a  fire. 

The  F.AA  has  reviewed  and  approved 
McDonnell  Douglas  Service  Bulletin  24- 
94,  dated  May  28,  1987,  which  describes 
the  inspection  procedures  and 
modification  instructions  to  correct  the 
generator  power  feeder  cable 
installation  on  McDonnell  Douglas 
Mode!  DC-9-ei,  -B2,  and  -83  model 
airplanes. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  .'XD  is  proposed 
which  would  require  a  one-time 
inspection  and  modification  of  the 
generator  power  feeder  cable 
installation  on  McDonnell  Douglas 
Model  DC-9-fll,  -82,  and  -Q3  series 
airplanes  in  accordance  with  McDonnell 
Douglas  Model  DC-9  Service  Bulletin 
24-94.  Revision  1.  dated  May  28,  1987. 
and  concurrently  verify  that" the  power 
feeder  cable  trough  and  trough  cover 
extends  properly  below  the  floor  at  the 
forward  and  aft  locations,  as  prescribed 
by  Item  F  of  the  Accomplishment 
Instructions  in  McDonnell  Douglas  DC-9 
Service  Bulletin  24-78,  Revision  2,  dated 
March  20,  1986,  or  its  production 
equivalent. 

It  is  estimated  that  248  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD,  that  it  would  take  approximately  9 
manhours  per  airplane  to  accomplished 
the  required  actions,  and  that  the 
average  labor  cost  would  be  $40  per 
manhour.  The  modification  parts  are 
being  provided  by  the  manufacturer  at 
no  cost  to  the  operator.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
589,280. 

For  these  reasons,  the  F.AA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 


to  the  Department  of  Transportation 
Regulaforv'  Policies  and  Procedures  (44 
FR  11034;  Februarv  26,  1979):  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory-  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  signiHcant  economic  im.pact  on  a 
substantial  number  of  small  entities 
because  few.  if  any.  McDonnell  Douglas 
Moded  DC-9  airplanes  are  operated  by 
small  entities.  A  copy  of  a  draft 
regulatorv'  evaluation  prepared  for  the 
action  is  contained  in  the  regulatory 
docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 
The  Proposed  .Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  .'\dministration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106ig)  (Revised,  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

McDonnell  Douglas:  .Applies  to  McDonnell 
Douglds  Model  DC-&-81.  -82.  and  -83 
airplanes.  Fuseldge  Numbers  909  through 
1369.  certificated  in  any  category. 
Compliance  required  within  12  months 
after  the  effective  date  of  this 
airworthiness  directive  (AD),  unless 
previously  accomplished. 
To  eliminate  a  potential  fire  ignition  source 
from  the  generator  power  feeder  cable 
installation,  accomplish  the  following: 

A.  Inspect  for  power  feeder  cable  damage 
and  modify  the  power  feeder  cable 
installation  in  accordance  with  the 
Accomplishment  Instructions  of  McDonnell 
Douglas  Model  DC-9  Ser\'ice  Bulletin  24-94. 
Revision  1.  dated  May  28.  1987,  or  later 
revisions  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office.  FAA. 
.Northwest  Mountain  Region. 

B.  Verify  that  the  power  feeder  cable 
trough  and  trough  cover  extend  correctly 
through  both  forward  and  aft  below-floor 
transition  areas,  and  correct,  if  necessary,  in 
accordance  with  Item  F  of  the 
Accomplishment  Instructions  in  McDonnell 
Douglas  DC-9  Service  Bulletin  24-78, 
Revision  2,  dated  March  20. 1986.  or  later 
revisions  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region. 

C.  Alternate  means  of  compliance  which 
provide  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region. 


D.  Special  fligh!  permits  may  be  issued  in 
accordance  with  FAR  21  197  and  21.199  to 
operate  airplanes  to  a  base  in  order  lo 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  the  McDonnell  Douglas 
Corporation.  3855  Lakewood  Boulevard, 
Long  Beach,  California  90846,  Attention: 
Director.  Publications  and  Training.  Cl- 
L65  (54-60).  These  documents  may  be 
examined  at  the  FAA,  Northwest" 
Mountain  Region,  17900  Pacific  Highway 
South.  Seattle,  Washington,  or  at  4344 
Donald  Douglas  Drive,  Long  Beach, 
California. 

Issued  in  Seattle,  Washington,  on  August 
10, 1987, 

Frederick  M.  Isaac, 

Acting  Director.  Northwest  Mountain  Region. 

(FR  Doc  87-20604  Filed  *-fi-67:  8:45  am) 
BIUJNG  CODE  4910-13-M 


14  CFR  Part  39 

[Docket  No.  87-NM-107-AD1 

Alrworttiiness  Directives:  Boeing 
Model  737-300  Series  Airplanes 

agency:  Fede.'al  .-\\  iat.un 
Administration  1F.A.A!,  DOT. 

ACTION:  .Notice  of  proposed  rulemaking 
(NPRMJ. 

SUMMARY:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  certain  Boeing  Model  737-300  series 
airplanes,  which  would  require 
replacing  the  existing  Electronic  Flight 
Instrument  System  (EFIS)  symbol 
generators  with  updated  symbol 
generators.  This  proposal  is  prompted 
by  a  report  of  the  EFIS  display  going 
blank  during  certain  flight  conditions. 
This  condition,  if  not  corrected,  could 
lead  to  blanking  of  the  primary  EFTS 
display  during  critical  phases  of  flight, 

date:  Comments  must  be  received  no 
later  than  October  12, 1987, 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Northwest 
Mountain  Region.  Office  of  the  Regional 
Counsel  (Attn:  A\M-103),  Attention: 
Airworthiness  Rules  Docket  No,  67-NM- 
107-AD.  17900  Pacific  Highway  South, 
C-68966,  Seattle,  Washington  98168,  The 
applicable  service  information  may  be 
obtained  from  the  Boeing  Commercial 
Airplane  Company,  P.O.  Box  3707. 
Seattle,  Washington  98124,  This 
information  may  be  examined  at  the 
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F.-\A.  Northwest  Mountain  Region,  17900 
Pdcific  [lighvvay  South,  Seattle, 
Washington,  or  the  Seattle  Aircraft 
Certification  Office.  9010  East  Marginal 
Way  South,  Seattle,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr,  Alvin  Halitjestad,  Systems  & 
Equipment  Branch,  A.\M-130S.  Seattle 
Aircraft  Certification  Office:  telephone 
(206)  431-1942.  .Mailing  address:  FAA, 
Northwest  Mountain  Region,  1"900 
Pacific  Highway  South.  C-68966,  Seattle, 
Washington  98168 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  in 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
ai)o\e  will  be  considered  by  the 
.•Xdministrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons,  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPR.M 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
b\-  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel  (Attn:  ANM-103), 
Attention:  Airworthiness  Rules  Docket 
No.  87-NM-107-AD,  17900  Pacific 
Highway  South.  C-6B966,  Seattle, 
Washington  981B8. 

Discussion 

It  has  been  reported  that  the  EFIS 
display  on  a  Model  737-300  airplane 
went  blank  during  certain  electrical 
power  transient  conditions.  The 
electrical  transient  caused  by  switching 
power,  in  combination  with  certain 
internal  settings  of  the  EFIS  display  unit, 
prevents  the  symbol  generator  computer 
from  sending  the  necessary  digital  data 
to  keep  the  EFIS  display  active,  resulting 
in  the  display  going  blank.  This 
condition,  if  not  corrected,  could  result 
in  the  loss  of  the  primary  EFIS  display 
during  a  critical  phase  of  flight.  The 
display  can  be  recovered  by  manually 
cycling  the  EFIS  Instrument  Transfer 


Switch  located  on  the  pilot's  overhead 
panel. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  737-34-1220, 
dated  April  30. 1987,  which  describes 
replacement  of  the  existing  EFIS  symbol 
generator  with  an  updated  symbol 
generator. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  require  replacement  of  the 
symbol  generator  in  accordance  with  the 
service  bulletin  previously  mentioned. 

It  is  estimated  that  18  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD. 
that  it  would  take  approximately  4 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $2,880. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  few.  if  any,  Model  737-300 
airplanes  are  operated  by  small  entities. 
A  copy  of  a  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  regulatory  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft, 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39,13  of  Part  39  of 
the  Federal  Av)ation  Regulations  (14 
CFR  39,13)  as  follows: 

PART  39— 1  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Aultiority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
[anuary  12, 1963);  and  14  CFR  11.89. 

§39.13    lAmendedl 

2.  By  adding  the  following  new 
airworthiness  directive: 


Boeing:  Applies  to  Model  737-300  series 
airplanes  listed  in  Boeing  Service 
Bulletin  737-34-1220  dated  April  30.  1987. 
certificated  in  any  category.  Compliance 
required  within  one  year  after  the 
effective  date  of  this  AD.  unless 
previously  accomplished. 
To  prevent  loss  of  the  primary  Electronic 

Flight  Instrument  System  (EFIS)  displays. 

accomplish  the  following: 

A.  Replace  the  EFIS  symbol  generators  in 
accordance  with  Boeing  Service  Bulletin  737- 
34-1220  dated  April  30, 1987,  or  later  FAA- 
approved  revisions. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provide  an  acceptable  level  of  safety,  may  be 
used  when  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office,  FAA,  Northwest 
Mountain  Region, 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for 
accomplishment  of  the  requirements  of  this 
AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  the  Boeing  Commercial 
Airplane  Company.  P.O.  Box  3707, 
Seattle,  Washington  98124.  These 
documents  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle. 
Washington,  or  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South,  Seattle,  Washington, 

Issued  in  Seattle,  Washington,  on  August 
12, 1987. 

Frederick  M,  Isaac, 
Acting  Director.  Northwest  Mountain  Region. 
(FR  Doc.  87-20600  Filed  9-a-87;  8:45  am] 

BILUNG  CODE  4910-13-M 


14  CFR  Part  39 

(Docket  No.  87-NM-101-AD1 

Airworthiness  Directives:  McDonnell 
Douglas  Model  DC-10-10,  -10F, 
-15,  -30,-30F,  -40,  and  KC-10A 
(Military)  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT, 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  a  new 

airworthiness  directive  (AD),  applicable 
to  McDonnell  Douglas  Model  DC-10-10. 
-lOF,  -15,  -30,  -30F,  -40,  and  KC-lOA 
(Military)  series  airplanes,  which  would 
require  inspections  and  repair,  as 
necessary,  of  the  horizontal  stabilizer 
constant  and  outer  section  integrally- 
machined  skin  panels,  plus  inspections 
and  replacement  of  H-11  material  bolts 
used  for  attachment  of  the  horizontal 
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stabilizer  constant  section  to  the  spar 
caps.  This  proposal  is  prompted  by 
reports  of  cracks  in  the  horizontal 
stabilizer  skin  panel  and  a  failed  bolt. 
This  condition,  if  not  corrected,  could 
lead  to  structural  failure  of  the 
horizontal  stabilizer. 
DATE:  Comments  must  be  received  no 
later  than  October  12. 1987. 
ADDRESS:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  .Northwest 
Mountain  Region.  Office  of  the  Regional 
Counsel  [Attn:  ANM-103),  Attention; 
Airworthiness  Rules  Docket  No.  87-NM- 
lOl-AD.  17900  Pacific  Highway  South. 
C-68966.  Seattle.  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  McDonnell  Douglas 
Corporation,  38.55  Lakewood  Boulevard, 
Long  Beach,  Califorr.ia  90846,  Attention: 
Director.  Publications  and  Training.  Cl- 
750  (54-',;m)].  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  4344 
Donald  Douglas  Drive.  Long  Beach. 
California. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Kyle  L.  Olson.  Aerospace  Engineer. 
Airframe  Branch.  AN'M-121L  FA.^, 
Northwest  Mountain  Region.  Los 
Angeles  Aircraft  Certification  Office. 
4344  Donald  Douglas  Drive.  Long  Beach. 
California  90808;  telephone  (213)  514- 
6319. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argum.ents  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available. 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contract  concerned  with  the  substance 
of  this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking "(.N'PRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountam  Region.  Office  of 
the  Regional  Counsel  (Attn:  ANM-103). 


Attention:  Airworthiness  Rules  Docket 
No.  87-NM-lOl-AD.  17900  Pacific 
Highway  South.  C-68966.  Seattle, 
Washington  98168. 

Discussjon 

This  proposed  AD  is  prompted  by 
reports  from  four  operators  of  cracks  in 
the  constant  section  of  the  integrally- 
machine  skin  panels  (planks)  of  the 
horizontal  stabilizer  on  one  DC-10-10 
and  four  DC-10-30  airplanes.  One 
DClO-30  airplane  also  had  a  crack  in  the 
outer  section  of  the  rear  skin  panel.  The 
airplanes  had  accumulated  from  18.400 
to  56.665  flight  hours  and  3.431  to  15.415 
landings  when  the  cracks  were  detected. 
Also,  one  opeator  reported  the  failure  of 
one  H-11  materia!  bolt  used  for  the 
attachment  of  the  horizontal  stabilizer 
constant  section  upper  rear  spar  cap  to 
the  outer  section.  These  cracks  have 
been  attributed  to  stress  corrosion.  If  not 
detected,  extensive  cracks  of  this  type 
could  significantly  reduce  the  strength  of 
the  horizontal  stabilizer,  which  could 
result  in  structural  failure. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Serxice 
Bulletins  A55-16.  dated  May  8.  1987. 
which  describes  the  skin  panel 
inspection  procedures,  the  application  of 
a  corrosion  inhibiting  compound,  and 
repair  procedures;  and  A55-17.  dated 
May  8. 1987.  which  describes  the  bolt 
inspection  procedure  and  replacement 
instructions. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  require  inspection  and 
repair,  if  necessary,  of  the  horizontal 
stabilizer  constant  and  outer  section 
integrally-machined  skin  panel,  plus 
inspections  and  replacement  of  H-11 
material  bolts  used  for  attachment  of  the 
horizontal  stabilizer  constant  section  to 
the  spar  caps,  in  accordance  with  the 
service  bulletins  previously  mentioned. 

It  is  estimated  that  196  airplanes  of 
U.S.  registry'  would  be  affected  by  this 
AD,  that  it  would  take  approximately  7 
manhours  per  airplane  to  accomplish  the 
required  inspections,  and  that  the 
average  labor  cost  would  be  S40  per 
manhour.  Based  on  these  figures,  the 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  $54,880. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  [2)  is  not  a  significant  rale  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  Februan,'  26.  1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 


have  a  significant  economic  impact  on  a 

substantial  number  of  small  entities 
because  few,  if  any.  Model  DC-10  series 
airplanes  are  operated  by  small  entities. 
A  copy  of  a  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  regulatorj'  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows; 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  L'.S  C.  106(g)  (Revised  Pub.  L.  97-449, 
January'  12,  1983);  and  14  CFR  11.89. 

§39.13  [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

McDonnell  Douglas:  Applies  to  McDonnell 
Douglas  Model  DC-10-10.  -lOF.  -15.  -30. 
-30F,  -40,  and  KC-lOA  (Military)  series 
airplanes,  certificated  in  any  category. 
Compliance  required  as  indicated,  unless 
previously  accomplished. 
To  prevent  failure  of  a  horizontal  stabilizer 
skin  panel  or  a  spar  cap  bolt  due  to  stress 
corrosion,  accomplish  the  following: 

A.  Within  the  next  6  months  after  the 
effective  date  of  this  AD.  unless  already 
accomplished  within  the  last  18  months,  and 
thereafter  at  intervals  not  to  exceed  2  years, 
inspect  the  horizontal  stabilizer  upper  outer 
rear  skin  panel  and  apply  LPS-3  (or 
equivalent)  corrosion-inhibiting  compound  in 
accordance  with  mcDonnell  Douglas  Alert 
Service  Bulletin  A55-16.  dated  May  8, 1987,  or 
later  FAA-approved  revision. 

B.  Within  the  next  6  months  after  the 
effective  date  of  this  AD.  unless  already 
accomplished  within  the  last  6  months,  and 
thereafter  at  intervals  not  to  exceed  one  year, 
inspect  the  horizontal  stabilizer  spar  cap 
bolts  made  from  H-ll  material  in  accordance 
with  McDonnell  Douglas  Alert  Service 
Bulletin  A55-17,  dated  May  8, 1987.  or  later 
PAA-approved  revision. 

C.  If  a  broken  bolt  is  found,  prior  to  further 
flight,  replace  the  broken  bolt  with  a  new  bolt 
in  accordance  with  mcDonnell  Douglas  Alert 
Service  Bulletin  A55-17.  dated  May  8. 1987.  or 
later  FAA-approved  revision. 

D.  If  a  crack  is  found  in  a  skin  panel: 

1.  Prior  to  further  flight,  repair  or  replace  in 
accordance  with  mcDonnell  Douglas  Alert 
Service  Bulletin  A55-16.  dated  May  8, 1987,  of 
later  FAA-approved  revision;  or 

2.  If  the  crack  is  within  limits  defined  in 
McDonnell  Douglas  Alert  Service  Bulletin 
A5&-16.  dated  May  8,  1987.  or  later  FAA- 
upproved  revision,  accomplish  the  following: 
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a.  Prior  to  further  flight,  apply  LPS-3  (or 
equivalent)  corrosion  inhibiting  compound  in 
Hccordance  with  McDonnell  Douglas  Alert 
Service  Bulletin  A55-16,  dated  Miy  8,  1987,  or 
Liter  FAA-approved  revision:  and 

b.  Prior  to  further  flight,  inspect  the 
horizontal  stabilizer  spar  cap  bolts  and,  if 
necessary,  replace  broken  attachment  bolts 
in  accordance  with  McDonnell  Douglas  Alert 
Service  Bulletin  A55-17,  dated  May  8,  1987,  or 
later  K.-\.A-approved  revision,  and 

c.  At  intervals  not  to  exceed  3  months  from 
the  last  inspection,  reinspect  the  skin  panel 
and  horizontal  stabilizer  spar  cap  bolts  in 
accordance  with  paragraph  A.  and  paragraph 
B  .  above. 

E.  If,  at  any  inspection,  a  crack  is  found  int 
he  skin  panel  which  is  outside  acceptable 
limits  defined  by  paragraph  D.2..  above,  prior 
to  further  flight,  repair  or  replace  in 
accordance  with  McDonnell  Douglas  Alert 
Service  Bulletin  A55-16,  dated  May  8, 1987.  or 
later  F.\A-approved  revision. 

F.  Installation  of  a  new  inconei  or 
multiphase  bolt,  as  applicable,  to  replace  an 
H-11  material  bolt  constitutes  terminating 
action  for  the  repetitive  inspections  required 
by  this  AD  for  that  bolt. 

C.  Alternate  means  of  compliance  which 
provide  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office,  FAA. 
Northwest  Mountain  Region. 

H.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

.•Ml  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  the  McDonnell  Douglas 
Corporation,  3855  Lakewood  Boulevard, 
Long  Beach.  California  90846,  Attention: 
Director,  Publications  and  Training.  Cl- 
~.')0  (54-GUj.  The  documents  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  Seattle.  Washington,  or  at  4344 
Donald  Douglas  Drive,  Long  beach. 
California. 

Issued  in  Seattle.  Washington,  on  August 

12.  1«7. 

Frederick  M.  Isaac, 

\,ting  Director.  Northwest  Mountain  Region. 

|FR  Doc.  87-20601  Filed  9-8-87:  8:45  am| 

BILLING  CODE  4910-13-M 


14CFR  Part  39 

i  Docket  No.  85-CE-68-AD I 

Petition  of  Mackey,  Rozanski  and 
Friedland  for  Modification  of 
Airworthiness  Directive  87-14-03 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 


ACTION:  Petition  for  rulemaking. 

SUMMARY:  This  notice  publishes  for 
public  comment  a  summary  of  the 
Mackey.  Rozanski  and  Friedland 
petition  dated  August  12. 1987.  This 
petition  seeks  the  modification  of 
Airworthiness  Directive  (AD)  87-14-03. 
The  AD  requires  a  wing  spar  inspection 
of  Gulfstream  Aerospace  Corporation 
Model  112  a.^d  114  series  airplanes,  and 
was  issued  as  a  result  of  reports  of  spar 
cracks.  The  petitioner  contends  that  the 
specified  modification  does  not 
constitute  a  permanent  fix.  and  that  it  is 
inadequate  in  several  areas  including, 
but  not  limited  to,  the  following: 

1.  That  corner  blocks  are  necessary  to 
tie  together  the  upper  spar  cap  to  the 
upper  spar  cap  leg  at  selected  locations 
to  stabilize  the  outstanding  leg  of  the 
upper  spar  cap; 

2.  That  the  fasteners  used  in 
connecting  the  intermediate  rib  to  the 
square  support  tube  are  inadequate  and 
should  be  enhanced  due  to  a  risk  that 
the  bolt/fasteners  have  an  inherent  risk 
of  failure  in  bearing  and  shear,  with  an 
attendant  risk  of  rupture  in  the  wing 
tank  fuel  lines  due  to  the  proximity  of 
the  fasteners  to  the  fuel  lines: 

3.  That  the  forward  square  support 
tube  attached  to  the  intermediate  rib  in 
that  the  square  support  tube  should  be 
heat-treated; 

4.  That  the  use  of  blind  fasteners 
creates  a  "soft  spar  pLine"  in  the  area  of 
the  aft  rib  at  wing  station  47.3; 

5.  That  bucked  rivets  should  be  used 
instead  of  pole  rivets:  and, 

6.  That  in  installing  the  repair/ 
modification,  there  is  a  more  effective 
method  of  cutting  the  spar  cap  (the 
modification  recommending  cutting  with 
a  saw,  which  runs  a  risk  of  causing 
damage  in  the  spar  area). 

DATE:  Comments  must  be  received  on  or 
before  October  9, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tom  Dragset,  Airplane  Certification 
Branch.  AS\V-150.  DOT.  FAA.  Fort 
Worth.  Texas  76193-0150  Telephone 
(817)  624-5155, 

ADDRESSES:  Send  comments  on  this 
petition  in  triplicate  to:  Federal  Aviation 
Administration.  Office  of  the  Regional 
Counsel.  Attn:  Rules  Docket,  Docket  No. 
86-CE-68-AD.  601  East  12th  Street,  1558 
Federal  Building.  Kansas  City.  Missouri 
64106.  Comments  may  be  inspected  in 
Room  1558  weekdays,  except  Federal 
holidays,  between  the  hours  of  7:30  a.m. 
and  4:00  p.m.  In  addition,  the  FAA  is 
maintaining  an  information  docket  of 
comments  in  the  Office  of  the  Chief 
Counsel.  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW..  Washington,  DC  20591. 


Comments  may  be  inspected  in  Room 
915G  weekdays,  except  Federal 
holidays,  between  the  hours  of  8:30  a.m. 
and  5:00  p.m. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
submit  such  written  data,  views,  or 
arguments  on  the  petition  as  they  may 
desire.  Communications  should  identify 
the  docket  and  petition  number  and  be 
submitted  in  triplicate  to  the  Office  of 
Regional  Counsel.  Kansas  City, 
Missouri,  at  the  above  address.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
petition.  All  comments  will  be  available 
for  examination  in  the  FAA  docket. 

Interested  persons  may  obtain  a  copy 
of  the  petition  by  contacting  the  person 
listed  above  in  the  paragraph  entaled 
"FOR  FURTHER  INFORMATION  CONTACT:." 

Although  this  notice  refers  to  the 
contents  of  the  petition  as  received  by 
the  FAA.  it  should  be  understood  that 
the  purpose  of  the  reference  is  to  receive 
public  comments  in  accordance  with 
FAA  procedures  governing  petitions  for 
rulemaking,  and  it  does  not  propose  a 
regulatory  rule  for  adoption  or  recision, 
represent  an  FAA  position,  or  otherwise 
commit  the  FAA  on  the  merits  of  the 
petition.  The  FAA  intends  to  consider 
the  merits  of  the  proposal  after  it  has 
had  an  opportunity  to  evaluate  the 
petition  matters  presented  and  all 
comments  received  from  the  public. 

The  Petition 

Accordingly,  the  Federal  Aviation 
Administration  publishes  this  notice  for 
public  comment  on  Mackey.  Rozbanski 
and  Friedland  petition  for  modification 
of  AD  87-14-03. 

Issued  in  Kansas  City.  Missouri,  on  August 
25. 1987.  j 

Paul  K.  Bohr, 

Director,  Central  Region. 

|FR  Doc.  87-20605  Filed  9-8-67;  8:45  am] 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  189  ' 

[Docket  No.  87N-0055I 

Substances  Prohibited  From  Use  in 
Human  Food;  Hydrogenated  4,4  - 
Isopropylidene-Diphenolphosphite 
Ester  Resins 

AGENCY:  Food  and  Drug  Administration. 
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ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
add  hydrogenated  4,4  -isopropylidene- 
diphenolphosphite  ester  resins  to  the  list 
of  substances  that  are  prohibited  from 
use  in  human  food.  Elsewhere  in  this 
issue  of  the  Federal  Register,  the  agency 
is  removing  the  listing  for  hydrogenated 
4,4'-isopropylidene-diphenolphosphite 
ester  resins  from  the  food  additive 
regulations  because  of  the  absence  of 
appropriate  studies  establishing  safe 
conditions  of  use  for  this  additive. 
DATE:  Comments  by  November  9,  1987. 

ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62.  5600  Fishers  Lane,  Rockville.  MD 

20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marvin  D.  Mack,  Center  for  Food  Safety 
and  Applied  Nutrition  (HHF-335),  Food 
and  Drug  Administration,  200  C  St,  SVV., 
U'rtshingtnn,  DC  20204.  202-472-5690. 
SUPPLEMENTARY  INFORMATION:  In  the 

Federal  Register  of  April  16, 1974  (39  FR 
13667),  FDA  proposed  to  revoke  the  use 
of  hydrogenated  4,4'-isopropylidene- 
diphenolphosphite  ester  resins  as  an 
antioxidant  and  stabilizer  because  of 
this  compounds  close  chemical 
similarly  to  a  related  compound.  When 
fed  at  a  high  level,  the  related  compound 
caused  neurological  hindquarfer 
paralysis  in  a  dog  feeding  study. 

In  the  Federal  Register  of  June  15,  1979 
(44  FR  34513),  FDA  published  a  second 
proposed  rule  that  responded  to 
comments  received  on  the  1974  proposal 
and  that  discussed  new  toxicological 
information  concerning  the  additive 
itself.  As  discussed  elsewhere  in  this 
issue  of  the  Federal  Register,  the  agency 
has  no  evidence  that  would  establish 
that  there  is  a  safe  level  of  use  for  this 
additive,  and  the  agency  is  therefore 
revoking  the  authorization  for  use  of 
hydrogenated  4.4'-isopropylidene- 
diphenolphosphite  ester  resins  in 
§  178.2010  Antioxidants  and  or 
stabilizers  for  polymers  (21  CFR 
178.2010).  Because  there  is  no  evidence 
of  a  safe  level  of  use  for  this  additive, 
the  agency  is  also  proposing  to  add  this 
substance  to  the  list  of  substances  that 
are  prohibited  from  use  in  food  (21  CFR 
189.300). 

The  agency  has  determined  under  21 
CFR  25.24(31(8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  r. 'quired. 


In  accordance  with  the  Regulatory 
Flexibility  Act,  FDA  has  considered  the 
effect  that  this  regulation  would  have  on 
small  entities,  including  small 
businesses.  The  agency  has  determined 
that,  although  the  proposed  regulation 
would  remove  an  approved  additive 
from  food,  the  effect  of  this  action  on 
small  entities  will  be  minimal.  The 
agency  certifies  that  the  publication  of 
this  proposal  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Interested  persons  may,  on  or  before 
November  9,  1987,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  m.ay  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  189 

Food  ingredients,  Food  packaging. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
Part  189  be  amended  as  follows: 

PART  189— SUBSTANCES 
PROHIBITED  FROM  USE  IN  HUMAN 
FOOD 

1,  The  authority  citation  for  21  CFR 
Part  189  continues  to  read  as  follows: 

Authority:  Sees.  201  (s),  402,  409.  701.  52 
Stat.  1046-1047  as  amended.  1055-1056  as 
amended.  72  Stat.  1784-1788  as  amended  (21 
U.S.C.  321(s),  342,  348,  371);  21  CFR  5.10. 

2.  By  adding  new  §  189.300  to  Subpart 
C  to  read  as  follows: 

§  189.300     Hydrogenated  4.4'- 
isopropylldene-diphenolphosprilte  ester 
resins. 

(a)  Hydrogenated  4.4'-isopropylidene- 
diphenolphosphite  ester  resins  are  the 
condensation  product  of  1  mole  of 
triphenyl  phosphite  and  1.5  moles  of 
hydrogenated  4.4'-i8opropylidene- 
diphenol  such  that  the  finished  resins 
have  a  molecular  weight  in  the  range  of 
2.400  to  3,000.  They  are  synthetic 
chemicals  not  found  in  natural  products 
and  have  been  used  as  antioxidants  and 
as  stabilizers  in  vinyl  chloride  polymer 
resins  when  such  polymer  resins  are 
used  in  the  manufacture  of  rigid  vinyl 
chloride  polymer  bottles. 

(b)  Food  containing  any  added  or 
detectable  level  of  these  substances  is 
deemed  to  be  adulterated  in  violation  of 
the  act  based  upon  an  order  published 


in  the  Federal  Register  of  [insert  date  of 
publication  in  iht  Federal  Rceisterl 

( ). 

Dated:  September  1. 1987. 
lohn  M.  Taylor, 

Associate  Commissioner  for  Regulatory 

Affairs. 

(FR  Doc.  87-20608  Filed  9-8-87;  8:45  am| 

BILLING  CODE  4160-Ol-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  5h  and  55 

[LR-104-86] 

Excise  Taxes  Relating  to  Real  Estate 
Investment  Trusts  and  Regulated 
Investment  Companies  Under  the  Tax 
Reform  Act  of  1986 

agency:  Internal  Revenue  Service, 

Trt-.-.sur\ . 

action:  Notice  of  proposed  rulemaking. 

summary:  This  document  provides 
proposed  regulations  relating  to  the 
manner  and  method  of  reporting  and 
paying  the  4%  excise  tax  imposed  on 
real  estate  investment  trusts  (REITs) 
and  regulated  investment  companies 
(RICs).  These  excise  taxes  were  added 
to  the  Internal  Revenue  Code  by  the  Tax 
Reform  Act  of  1986.  The  proposed 
regulations  would  provide  REITs  and 
RICs  with  the  guidance  necessary  to 
comply  with  the  reporting  requirements 
for  these  new  excise  taxes.  This 
document  also  contains  a  proposed 
amendment  to  the  Temporary 
regulations  relating  to  certain  elections 
by  RICs  under  the  Tax  Reform  Act  of 
1986. 

DATES: 

Dates  for  comments  and  requests  for  a 
public  hearing.  Written  comments  and 
requests  for  a  public  hearing  must  be 
delivered  or  mailed  by  November  9, 
1987. 

Proposed  effective  date.  The  proposed 
regulations  would  apply  to  REITs  and 
RICs  for  calendar  years  beginning  after 
December  31,  1986. 

ADDRESS:  Send  comments  and  requests 
for  a  public  hearing  to:  Commissioner  of 
Internal  Revenue,  Attention:  CC:LR:T 
LR-104-86],  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  j.  Kane  of  the  Legislation  and 
Regulations  Division.  Office  of  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue  NW..  Washington, 
DC  20224  (Attention:  CC;LR:T)  or 
telephone  202-566-3458  (not  a  toll-free 
number). 
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SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  proposed 
amendments  to  the  Excise  Tax 
Regulations  (26  CFR  Part  55)  under 
chapter  44  of  the  Internal  Revenue  Code 
of  1986.  These  amendments  provide 
guidance  for  the  proper  manner  and 
method  of  reporting  and  paying  the  4% 
excise  tax  imposed  on  REITs  and  RICs. 
The  regulations  are  proposed  to  reflect 
the  amendment  to  section  4981  and  the 
addition  of  section  4982  made  by 
sections  668  and  651,  respectively,  of  the 
Tax  Reform  Act  of  1986  ("Act")  (Pub.  L. 
\o.  99-514.  100  Stat.  2085).  This 
document  also  contains  a  proposed 
amendment  to  the  temporary  regulations 
rehiting  to  certain  elections  under  the 
Act  (26  CFR  5h.5).  T.D.  8124,  which 
added  26  CFR  5h.5.  was  published  in  the 
Federal  Register  (52  FR  3623]  on 
February  5,  1987.  The  proposed 
amendment  to  the  temporary  regulations 
relates  to  the  time  for  making  the 
election  available  to  RICs  under  section 
4982(61(4). 

Explanation  of  Provisions 

Excise  Tax  Procedures 

Section  4981  imposes  a  nondeductible 
excise  tax  on  any  REIT  which  is  equal  to 
four  percent  of  the  excess,  if  any.  of  the 
required  distribution  for  any  calendar 
year  over  the  distributed  amount  for 
such  calendar  year.  New  section  4982 
imposes  a  similar  nondeductible  four 
percent  excise  tax  on  RICs.  In  general, 
these  provisions  require  a  REIT  or  a  RIC 
to  distribute  an  amount  equal  to  the  sum 
of  specified  percentages  of  its  ordinary 
income  and  capital  gain  net  income  to 
its  shareholders  prior  to  the  end  of  any 
calendar  year  in  order  to  avoid  the 
excise  tax  liability.  A  REIT  generally 
must  distribute  within  the  calendar  year 
85  percent  of  its  ordinary  income  and  95 
percent  of  its  capital  gain  net  income, 
whereas  generally  a  RIC  must  distribute 
within  the  calendar  year  97  percent  of 
its  ordinary  income  and  90  percent  of  its 
capital  gain  net  income.  Amounts  not 
required  to  be  distributed  currently  must 
be  distributed  before  the  end  of  the 
following  calendar  year. 

The  regulations  proposed  by  this 
document  prescribe  the  manner  and 
method  of  paying  the  excise  taxes 
imposed  under  sections  4981  and  4982.  If 
either  a  REIT  or  a  RIC  is  liable  for  the 
excise  tax  imposed  by  sections  4981  or 
4982,  respectively,  the  excise  tax  must 
be  reported  on  Form  8612  (REITs)  or 
Form  8613  (RICs).  The  excise  tax  return 
must  be  filed  on  or  before  March  15  of 
the  first  calendar  year  subsequent  to  the 
calendar  year  to  which  the  excise  tax 


liability  applies.  Full  payment  of  the 
excise  tax  liability  must  accompany  the 
excise  tax  return.  The  excise  tax  return, 
together  with  the  payment  satisfying 
such  excise  tax,  are  to  be  filed  at  the 
place  specified  in  the  existing 
regulations  under  Part  55.  District 
directors  and  directors  of  service 
centers  have  the  discretion  to  grant 
extensions  of  time  for  filing  the  excise 
tax  return  of  up  to  six  months.  However, 
an  extension  of  time  for  filing  the  excise 
tax  return  generally  shall  not  operate  to 
extend  the  time  for  the  payment  of  the 
excise  tax  or  any  part  thereof.  Thus, 
payment  satisfying  the  excise  tax 
liability  must  still  be  made  on  or  before 
the  prescribed  due  date  for  the  excise 
tax  return,  i.e.,  March  15. 

Section  4981,  as  in  effect  prior  to  the 
amendments  made  by  the  Act,  imposed 
an  excise  tax  on  the  undistributed 
income  of  a  REIT  determined  on  the 
basis  of  the  REIT's  taxable  year.  The 
amendments  made  to  section  4981  by 
the  Act  impose  an  excise  tax  on  the 
undistributed  income  of  a  REIT 
determined  on  the  basis  of  a  calendar 
year,  effective  for  calendar  years  after 
1986.  The  proposed  regulations  interpret 
the  amendments  made  to  section  4981 
by  the  Act  so  that  a  REIT  with  a  taxable 
year  ending  after  December  31, 1986, 
will  not  be  liable  for  the  excise  tax 
under  the  pre-Act  version  of  section 
4981  for  that  year. 

The  proposed  regulations  do  not 
address  the  determination  of  the  proper 
amount  of  the  excise  tax  imposed  by 
sections  4981  and  4982.  Any  such  issues 
which  may  be  appropriately  addressed 
by  regulations  will  be  considered  when 
regulations  are  developed  to  reflect 
other  amendments  to  the  REIT  and  RIC 
provisions  made  by  the  Tax  Reform  Act 
of  1986. 

Section  4982(e)(4j  Election 

Section  4982(e)(4)  allows  a  RIC  to 
elect  to  use  the  period  ending  November 
30  or  December  31  for  purposes  of 
computing  capital  gain  net  income  under 
section  4982  if  that  date  corresponds  to 
the  end  of  the  RICs  taxable  year.  Once 
an  election  under  section  4982(e)(4)  has 
been  made  by  a  RIC,  the  election  can 
only  be  revoked  with  the  consent  of  the 
Secretary.  Section  5h.5(a)(2)(vi)  provides 
for  the  election  under  section  4982(e)(4) 
to  be  made  on  the  excise  tax  return  for 
RICs  (Form  8613),  and  that  the  election 
must  be  made  on  or  before  March  15  of 
the  first  calendar  year  beginning  after 
the  end  of  the  first  excise  tax  period  for 
which  the  election  is  to  be  effective. 
Because  RICs  must  also  use  Form  8613 
to  report  and  pay  the  excise  tax  imposed 
under  section  4982.  and  because  RICs 
are  permitted  to  request  an  extension  of 


time  to  file  Form  8613,  the  proposed 
amendment  to  §  5h.5(a)(2)(vi)  would 
permit  an  extension  of  time  for  making 
the  election  under  section  4982(ej{4)  in 
those  situations  where  a  RIC  is  granted 
an  extension  of  time  to  file  Form  8613. 

Regulatory  Flexibility  Act;  Executive 
Order  12291;  and  Paperwork  Reduction 
Act 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
proposed  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  and 
that  a  Regulatory  Impact  Analysis 
therefore  is  not  required.  Although  this 
document  is  a  notice  of  proposed 
rulemaking  that  solicits  public  comment, 
the  Internal  Revenue  Service  has 
concluded  that  the  notice  and  public 
procedure  requirements  of  5  U.S.C.  553 
do  not  apply  because  the  rules  provided 
herein  are  interpretative.  Accordingly, 
these  proposed  regulations  do  not 
constitute  regulations  subject  to  the 
Regulatory  FlexibiUty  Act  (5  U.SC. 
chapter  6). 

Comments  and  Requests  for  a  Public 
Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  eight  copies)  to 
the  Commissioner  of  Internal  Revenue. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  has  submitted  written 
comments.  If  a  public  hearing  is  held, 
notice  of  time  and  place  will  be 
published  in  the  Federal  Register.  The 
collection  of  information  requirements 
contained  herein  have  been  submitted  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  under  section  3504(h) 
of  the  Paperwork  Reduction  Act. 
Comments  on  the  requirements  should 
be  sent  to  the  Office  of  Information  and 
Regulatory  .Affairs  of  OMB,  Attention: 
Desk  Officer  for  Internal  Revenue 
Service,  New  Executive  Office  Building, 
Washington,  DC  20503.  The  Internal 
Revenue  Service  requests  that  persons 
submitting  comments  to  OMB  also  send 
copies  of  the  comments  to  the  Service. 

Drafting  Information 

The  principal  author  of  this  document 
is  Thomas  J.  Kane  of  the  Legislation  and 
Regulations  Division,  Office  of  Chief 
Counsel,  Internal  Revenue  Service. 
However,  personnel  from  other  offices 
of  the  Internal  Revenue  Service  and 
Treasury  Department  participated  on 
matters  of  both  substance  and  style. 
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List  of  Subjects 

26  CFR  Part  5h 

Income  taxes,  elections  under  various 
public  laws:  Deficit  Reduction  Act  of 
1984.  Tax  Reform  Act  of  1986. 

26  CFR  Part  55 

Excise  taxes,  Real  estate  investment 
trusts,  Regulated  investment  companies. 

Proposed  Amendments  to  the 
Regulations 

The  propo<;ed  amendments  to  26  CFR 
Parts  5h  and  55  are  as  follows: 

PART  5h— [AMENDED] 

Paragraph  1.  The  authority  for  Part  5h 
continues  to  redd  in  part  as  follows: 

Authority;  26  U.S.C.  7805.  *  '  *  Section 
5h  5  also  is'sued  under  26  U.S.C,  4982(e)(4). 

Par,  2.  Section  5h.5(a)(2](vi)  is  revised 
to  read  as  follows: 

§  5h.5    Time  and  manner  of  making  certain 
elections  under  ttie  Tax  Reform  Act  of 
1986, 

[d]  Miscellaneous  elections.  *  *  * 
(2)  Time  for  making  elections.  *  *   ' 
(vi)  Time  for  making  certain  elections 
by  regulated  investment  companies.  The 
election  under  Act  section  651  (Code 
section  4982(e)(4))  shall  be  made  on  a 
statement  attached  to  the  form 
prescribed  by  the  Internal  Revenue 
Service  which  is  used  to  report  and  pay 
the  excise  tax  liability  under  section 
4982.  The  election  shall  be  filed  on  or 
before  the  later  of — 

(A)  March  15  of  the  first  calendar  year 
beginning  after  the  end  of  the  first 
excise  tax  period  for  which  the  election 
is  to  be  effective,  or 

[B]  If  the  regulated  investment 
company  has  been  granted  an  extension 
of  time  to  file  a  return  for  the  excise  tax 
under  Code  section  4982  for  such  excise 
tax  period,  the  due  date  (including 
extensions  thereof)  for  such  return. 
The  statement  of  election  under  section 
4982(e)(4)  shall  be  attached  to  the 
prescribed  form  regardless  of  whether 
the  regulated  investment  company  is 
liable  for  the  excise  tax  imposed  by 
section  4982  for  the  excise  tax  period  in 
question. 
***** 

PART  55— [AMENDED] 

Par,  3,  The  authority  for  Part  55  is 
revised  to  read  as  follows  (and  the 
authority  section  under  §  55.4981-1  is 
removed): 

Authority:  Sections  6001,  6011,  6071,  6091, 
and  7805  of  the  Internal  Revenue  Code  of 
1954  (68A  Stat.  731,  732.  749.  752,  917;  26 
U.S.C.  6001.  6011,  6071,  6091,  and  7805). 
Section  55,4981-1  also  issued  under  section 


860(e).  92  Stat.  2849  (26  U.S.C.  86(Xe);  section 
860(gl,  92  Stat.  2850  (26  U.S.C.  860(g));  and 
section  7805,  6eA  Stat  917  (26  U.S.C.  7805)  of 
the  Internal  Revenue  Code  of  1954).  26  U.S.C. 
7805.  Section  55.6011-1  also  issued  under  26 
U.S.C.  60n(a);  Section  55.6071-1  also  issued 
under  26  U.S.C.  6071ld):  Section  55  6091-1 
also  issued  under  26  U.S.C.  6091(a);  Section 
55.6151-1  also  issued  under  26  U.S  C.  6151. 

Par.  4.  The  title  of  Part  55  is  revised  to 

read  as  follows: 

PART  55— EXCISE  TAX  ON  REAL 
ESTATE  INVESTMENT  TRUSTS  AND 
REGULATED  INVESTMENT 
COMPANIES 

Par.  5.  The  title  to  Subpart  A  of  Part  55 
IS  revised  to  read  as  follows: 

Subpart  A— Excise  Tax  On  Real  Estate 
Investment  Trusts 

Par.  6.  The  heading  of  §  55,4981-1  is 
revised  to  read  as  follows: 

§  55.4981-1     Imposrtion  of  excise  tax  on 
certain  real  estate  investment  trust  taxable 
Income  not  distributed  during  the  taxable 
year;  taxable  years  ending  on  or  before 
January  1,  1987. 

Par.  7.  Section  55.4981-1  is  amended 
by: 

(1)  Inserting  the  words,  "as  in  effect 
before  amendment  by  the  Tax  Reform 
Act  of  1986,"'  immediately  following  the 
words  "Section  4981"  and  "section  4981" 
wherever  those  words  appear,  and 

(2)  Inserting  "and  ending  before 
January  1, 1987,"  immediately  after 
"1979,"  in  the  last  sentence. 

Par,  8.  A  new  §  55.4981-2  is  added 
immediately  after  §  55.4981-1  to  read  as 
follows: 

§  55.4981-2     Imposition  of  excise  tax  with 
respect  to  certain  undistributed  Income  of 
real  estate  investment  trusts;  calendar 
years  beginning  after  December  31,  1986. 

Section  4981.  as  amended  by  the  Tax 
Reform  Act  of  1986,  imposes  an  excise 
tax  on  a  real  estate  investment  trust  in 
the  amount  of  four  percent  of  the  excess, 
if  any,  of  the  required  distribution  for  a 
calendar  year  over  the  distributed 
amount  for  such  calendar  year.  Section 
4981,  as  so  amended,  applies  only  to 
calendar  years  that  begin  after 
December  31, 1986,  For  provisions 
relating  to  the  imposition  of  an  excise 
tax  with  respect  to  certain  undistributed 
income  of  real  estate  investment  trusts 
for  taxable  years  ending  before  January 
1, 1987,  see  §  55.4981-1. 

Par.  9.  Subpart  B — Procedure  and 
Administration  is  redesignated  as 
Subpart  C — Procedure  and 
Administration. 


Par.  le.  A  new  subpart  B  is  added  to 
read  as  follows: 

Subpart  B — Excise  Tax  on  Regulated 
Investment  Companies 

t  55.4982-1     Imposition  of  excise  tax  on 
undistributed  income  of  regulated 
Investment  companies. 

Section  4982  imposes  an  excise  tax  on 
a  regulated  investment  company  in  the 
amount  of  four  percent  of  the  excess,  if 
any,  of  the  required  distribution  for  a 
calendar  year  over  the  distributed 
amount  for  such  calendar  year.  Section 
4982  applies  only  to  calendar  years 
beginning  after  December  31, 1986. 

Par.  11.  Section  55.6011-1  is  revised 
to  read  as  follows; 

S  55.601 1-1     General  requirement  of 
return,  statement,  or  list. 

Every  person  liable  for  tax  under 
Chapter  44  shall  file  an  annual  return 
with  respect  to  the  tax  on  the  form 
prescribed  by  the  Inteuial  Revenue 
Service  for  such  purpose  and  shall 
include  therein  the  information  required 
by  the  form  and  the  instructions  issued 
with  respect  thereto.  For  calendar  years 
beginning  after  December  31, 1986,  the 
return,  which  must  be  made  on  a 
calendar  year  basis,  shall  be  filed  by  a 
real  estate  investment  trust  on  Form 
8612  and  by  a  regulated  investment 
company  on  Form  8613, 

Par.  12.  Section  55.6061-1  is  revised  to 
read  as  follows: 

t  55.6061-1     Signing  of  returns  and  ottier 
documents. 

Any  return  required  to  be  made  by  a 
real  estate  investment  trust  or  a 
regulated  investment  company  with 
respect  to  the  tax  imposed  by  chapter  44 
shall  be  signed  by  a  person  authorized 
by  section  6062  of  the  Code  to  sign  the 
income  fax  return  of  the  real  estate 
investment  trust  or  the  regulated 
investment  company.  Any  statement  or 
other  document  required  to  be  made 
with  respect  to  the  tax  imposed  by 
chapter  44  shall  be  signed  by  the  person 
required  or  duly  authorized  to  sign  in 
accordance  with  the  regulations,  forms, 
or  instuctions  prescribed  with  respect  to 
such  statement  or  document.  An 
individual's  signature  on  a  return, 
statement,  or  other  document  made  by 
or  for  the  real  estate  investment  trust  or 
the  regulated  investment  company  shall 
be  prima  facie  evidence  that  the 
individual  is  authorized  to  sign  the 
return,  statement,  or  other  document. 

Far.  13.  Section  55.6071-1  is  revised  to 
read  as  follows: 
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S  55.6071-1     Time  for  filing  returns. 

(a )  Returns  for  calendar  years 
beginning  after  December  31.  1986.  A 
return  required  by  §  55.6011-1  for  any 
calendar  year  beginning  after  December 
31,  1986.  shall  be  filed  on  or  before 
March  15  of  the  following  calendar  year. 
See  §  55.6081-1  for  rules  relating  to 
extensions  of  time  for  filing  a  return 
required  by  §  55.6011-1. 

(b)  Returns  for  excise  tax  under 
section  4981  as  in  effect  before 
amendment  by  the  Tax  Reform  Act  of 
1986.  A  return  required  by  §  55.6011-1 
for  any  excise  tax  under  section  4981,  as 
in  effect  before  amendment  bv  the  Tax 
Reform  Act  of  1986,  shall  be  filed  at  the 
time  (including  any  extension  of  time 
granted  or  allowed  under  section  6081) 
that  the  real  estate  investment  trust  is 
required  to  file  its  income  tax  return 
under  section  6012  for  the  taxable  year 
for  which  the  tax  under  section  4981,  as 
in  effect  before  amendment  by  the  Tax 
Reform  .\<-X  of  1986.  is  imposed. 

S  55.5091-1    lAmended] 

Pur.  14.  Section  55.6091-l(a)  is 
am.ended  by  adding  the  words  "or 
regulated  investment  company" 
immediately  after  the  words  "real  estate 
investment  trust". 

Par.  15.  A  new  §55.6151-1  is  added  to 
read  as  follows: 

§  55.6151-1     Time  and  place  for  paying  of 
tax  shown  on  returns. 

The  tax  shown  on  any  return  w^hich  is 
imposed  by  Chapter  44  shall,  without 
notice  or  assessment  and  demand,  be 
paid  to  the  internal  revenue  officer  with 
whom  the  return  is  filed  at  the  time  and 
place  for  filing  such  return  (determined 
without  regard  to  any  extension  of  time 
for  filing  the  return).  For  provisions 
relating  to  the  time  and  place  for  filing 
such  return,  see  §§  55.6071-1  and 
55.6091-1.  For  provisions  relating  to  the 
extension  of  time  for  paying  the  tax,  see 
5  55-6161-1. 
Lawrence  B.  Gibbs, 
Commissioner  of  Internal  Revenue. 
VrK  Doc  H7-2(i4Mj  Filed  9-8-87;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administation 

30  CFR  Part  57 

Ionizing  Radiation  Standards  for 
Underground  Metal  and  Nonmetal 
Mines;  Extension  of  Comment  Period 

agency:  Mine  Safety  and  Health 
.Administration. 


action:  Proposed  rule:  extension  of 
comment  period. 

SUMMARY:  In  response  to  requests  from 
the  mining  community,  the  Mine  Safety 
and  Health  Administration  (MSHA)  is 
extending  the  period  for  public  comment 
regarding  the  Agency's  proposed 
revisions  to  its  ionizing  radiation 
standards  for  underground  metal  and 
nonmetal  mines. 

DATE:  Comments  must  be  received  on  or 

before  October  30,  1987. 

ADDRESS:  Send  comments  to  the  Office 
of  Standards,  Regulations,  and 
Variances:  MSHA:  Room  631;  Ballston 
Tower  -3;  4015  Wilson  Boulevard; 
Arlington,  Virginia  22203. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  W.  Silvey;  Acting  Associate 
Assistant  Secretary  for  Mine  Safety  and 
Health:  MSHA:  (703)  235-1910. 

SUPPLEMENTARY  INFORfJIATION:  On 
December  19,  1986  (51  FR  45678),  MSHA 
published  proposed  revisions  to  its 
existing  standards  in  30  CFR  Part  57 
which  address  ionizing  radiation 
hazards  at  underground  metal  and 
nonmetal  mines.  On  August  13  and  14, 
1987.  MSHA  held  a  public  hearing  in 
Denver,  Colorado  to  allow  all  interested 
parties  to  present  their  points  of  view 
and  submit  supporting  materials.  The 
close  of  the  record  was  scheduled  for 
September  11, 1987.  At  the  hearing, 
several  participants  agreed  to  submit 
substantial  supplementary  information 
to  the  Agency  before  September  11. 

The  Agency  is  aware  that  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  is  preparing 
a  criteria  document  on  radon  daughters. 
Also,  the  National  Academy  of  Sciences 
Committee  on  the  Biological  Effects  of 
Ionizing  Radiation,  "BEIR  IV,"  may  soon 
release  its  study  on  the  effects  of 
internal  alpha  radiation. 

MSHA  has  been  requested  by  both 
labor  and  industry  groups  to  extend  the 
comment  period  to  allow  for  evaluation 
of  these  documents  and  supplementary 
submissions  in  their  post-hearing 
comments.  The  Agency  agrees  that  the 
complex  issues  in  this  rulemaking  merit 
a  full  discussion  on  the  record  and  is 
extending  the  comment  period  to 
October  30,1987. 

Date;  September  2. 1987. 
Alan  C.  McMillao, 

Deputy  Assistant  Secretary  for  Mine  Safety 
and  Health. 

(FR  Doc.  87-20659  Filed  9-8-87;  8:45  am) 

BILLI»«J  CODE  4510-43-M 


UM  I 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 


30  CFR  Part  931 


Public  Comments  and  Opportunity  for 
Public  Hearing  on  Proposed 
Modifications  to  ttie  New  Mexico 
Permanent  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE), 
Interior. 


action:  Notice  of  proposed  rulemaking. 

summary:  OSMRE  is  announcing 
procedures  for  the  public  comment 
period  and  for  a  public  hearing  on  the 
substantive  adequacy  of  program 
amendments  submitted  by  the  State  of 
New  Mexico  to  modify  the  New  Mexico 
Permanent  Regulatory  Program 
(hereinafter  referred  to  as  the  New 
Mexico  program)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  amendments  pertain 
to  extending  the  time  set  for  abatement 
of  a  Notice  of  Violation. 

This  notice  sets  forth  the  times  and 
locations  that  the  New  Mexico  program 
and  the  proposed  amendments  are 
available  for  public  inspection,  the 
comment  period  during  which  interested 
persons  may  submit  written  comments 
on  the  proposed  program  elements,  and 
the  procedures  that  will  be  followed 
regarding  the  public  hearing. 

DATES:  Written  comments  not  received 
on  or  before  4:00  p.m.  October  9, 1987, 
will  not  necessarily  be  considered. 

If  requested,  a  public  hearing  on  the 
proposed  amendment  will  be  held  on 
October  5, 1987,  beginning  at  10:00  am, 
at  the  location  shown  under  addresses. 
ADDRESSES:  Written  comments  should 
be  mailed  or  hand-delivered  to:  Mr. 
Robert  H.  Hagen,  Field  Office  Director, 
Albuquerque  Field  Office.  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  625  Silver  Avenue,  SW., 
Suite  310,  Albuquerque,  NM  87102. 

If  a  public  hearing  is  requested,  it  will 
be  held  at  the  OSMRE  Albuquerque 
Field  Office  at  the  aforementioned 
address. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  H.  Hagen,  Field  Office 
Director,  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
Albuquerque  Field  Office,  625  Silver 
Avenue  SW.,  Suite  310.  Albuquerque. 
NM  87102.  Telephone:  (505)  766-1486. 


Federal  Register  /  Vol.  52.  No.  174  /  Wednesday.  September  9,  1967  ;   Proposed  Rules 


33957 


SUPPLEMENTARY  INFORMATION: 
I.  Public  Comment  Procedures 

Availability  of  Copies 

Copies  of  the  New  Mexico  program, 
the  proposed  amendment  to  the 
program,  a  listing  of  any  scheduled 
public  meetings,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  review  at  the 
OSMRE  offices  and  the  office  of  the 
State  regulatory  authority  listed  below, 
Monday  through  Friday.  8:00  a.m.  to  4:00 
p.m.,  excluding  holidays.  Each  requester 
may  receive,  free  of  charge,  one  copy  of 
the  proposed  amendment  bv  contacting 
the  OSMRE  Albuquerque  Field  Office 
listed  under  ADDRESSES.  The 
aforementioned  documents  are 
available  for  review  at  the  following 
locations: 

Albuquerque  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  625  Silver  Avenue,  SW., 
Suite  310,  Albuquerque,  New  Mexico 
87102. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement.  Room  5315  A.  1100  L 
Street.  NW.,  Washington.  DC  20240. 

New  Mexico  Energy  and  Minerals 
Department.  Mining  and  Minerals 
Division.  525  Cam»ino  de  los  Marquez, 
Sante  Fe,  New  Mexico  87501,  Telephone: 
(505)  827-5970. 
Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  dates  or  at  locations 
other  than  the  OSMRE  Albuquerque, 
New  Mexico  Field  Office  will  not 
necessarily  be  considered  and  included 
in  the  Administrative  Record  for  this 
proposed  rulemaking. 
Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
listed  under  FOR  FURTHER  INFORMATION 
contact  by  the  close  of  business 
September  29.  1987.  If  no  one  requests  to 
comment,  a  public  hearing  will  not  be 
held. 

If  only  one  person  requests  to 
comment,  a  public  meeting,  rather  than 
a  public  hearing,  may  be  held  and  the 
results  of  the  meeting  included  in  the 
Administrative  Record. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  and  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow 
OSMRE  officials  to  prepare  appropriate 
questions. 


The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  wish  to 
do  so  will  be  heard  following  those 
persons  scheduled.  The  heanng  will  end 
after  all  persons  who  wish  to  comment 
have  been  heard. 

Public  Meeting 

Persons  wishing  to  meet  with  OSMRE 
representatives  to  discuss  the  proposed 
amendments  may  request  a  meeting  at 
the  OSMRE  office  listed  under 
addresses  or  by  contacting  the  person 
listed  under  FOR  further  information 
CONTACT. 

All  such  meetings  are  open  to  the 
public  and.  if  possible,  notices  of 
meetings  will  be  posted  in  advance  in 
the  Administrative  Record.  A  written 
summary  of  each  public  meeting  will  be 
made  a  part  of  the  Administrative 
Record. 

II.  Background  on  the  New  Mexico  State 
Program 

Information  regarding  the  general 
background  on  the  New  .Mexico  State 
Program,  including  the  Secretary's 
findings,  the  disposition  of  comments 
and  detailed  explanation  of  the 
conditions  of  approval  of  the  New 
Mexico  program,  can  be  found  in  the 
December  31,  1980  Federal  Register  (45 
FR  86459-86490), 

Subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  are  identified  at  30  CFR 
931.10,  30  CFR  931.11,  30  CFR  931.12,  30 
CFR  931.13,  30  CFR  931.15,  and  30  CFR 
931.16. 

III.  Discussion  of  the  Proposed 
.Amendments 

Section  30-12(c]  of  New  Mexico's 
program  requires  that  the  total  time  for 
abatement  under  a  Notice  of  Violation, 
including  all  extensions,  shall  not 
exceed  ninety  (90)  days  from  the  date  of 
issuance.  New  Mexico  proposes  to 
amend  its  program  to  include  provisions 
for  extending  the  time  set  for  abatement 
under  a  Notice  of  Violation  for  a  period 
of  more  than  ninety  days  when  failure  to 
meet  the  time  previously  set  was  not 
caused  by  lack  of  diligence  on  the  part 
of  the  permittee.  New  Mexico  proposes 
to  accomplish  this  regulatory  change  by 
deleting  the  current  language  found  at 
Section  30-12[c)  of  New  Mexico's 
program  and  replacing  it  with  language 
which  is  nearly  identical  to  the  Federal 
language  found  at  30  CFR  843.12(c)  and 
843.12(f)  through  843.12(i).  New  Mexico 
proposes  to  codify  this  amended 
language  as  30-12  (c)  through  (h),  and 


recodify  existing  sections  30-12(d) 
through  (g)  as  30-12  (i)  through  (1). 

Therefore,  OSMRE  is  seeking  public 
comment  on  the  adequacy  of  the 
proposed  program  amendments. 
Comments  should  specifically  address 
the  issue  of  whether  the  proposed 
amendments  are  in  accordance  with 
SMCRA  and  are  no  less  effective  than 
its  implementing  regulations. 

IV.  Procedural  Matters 

1.  Compliance  with  the  National 
Environmental  Policy  Act:  The  Secretary 
has  determined  that,  pursuant  to  section 
702(d)  oi  SMCRA.  30  U.S.C.  1292(d),  no 
environmental  impact  statement  need  be 
prepared  on  this  rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act:  On  Agust  28. 
1981,  the  Office  of  .Manasement  and 
Budget  (0MB)  granted  OSMRE  an 
exemption  from  sections  3,  4.  7,  and  8  of 
Executive  Order  12291  for  actions 
directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analvsis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  would  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  rule  would  not 
impose  any  new  requirements:  rather,  it 
would  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

3.  Paperwork  Reduction  Act:  This  rule 
does  not  contain  information  collection 
requirements  which  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Par!  931 

Coal  mining.  Intergovernmental 
relations,  Surface  mining.  Underground 
mining. 

Dated:  August  28, 1987. 
Raymond  L.  Lowrie 

Assistant  Director.  Western  Field  Operations. 
[FR  Doc  87-20660  Filed  9-8-87:  8:45  am) 
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action:  Proposed  rule. 


summary:  Thp  .American  Battle 
M.)numents  Commission  proposes 
changes  in  its  procedures  for  responding 
to  public  requests  for  access  to  records 
or  information  maintained  by  the 
Commission.  The  proposed  regulations 
would  im.plement  and  reflect  recent 
amendments  to  the  Freedom  of 
Information  .Act. 

DATE:  Comments  must  be  received  on  or 
before  September  24,  1987. 
ADDRESS:  Comments  may  be  mailed  to: 
Colonel  William  E.  Ryan.  Jr.,  Freedom  of 
Information  Officer,  American  Battle 
Monuments  Commission.  Room  5127. 
Casimir  Pulaski  Building.  20 
\!assachuset!s  .Avenue.  \W., 
Washington,  DC  20314. 

FOR  FURTHER  INFORMATION  CONTACT: 

Martha  S--!!  at  (202)  272-0537.  Freedom 
of  !nfrrni,)!:i.,n  .Act  Representative. 

SUPPLEMENTARY  INFORMATION:  The 

American  Battle  Monuments 
Commission  proposes  to  revise  36  CFR 
Pa.'t  404,  its  regulations  for  responding 
to  public  requests  for  access  to  records 
or  information  under  the  Freedom  of 
Information  Act  (FOI.A),  5  U.S.C.  552. 
The  proposed  regulations  would 
implement  and  reflect  recent 
amendments  to  the  FOIA  made  by  the 
Freedo.m  of  Ini'ormation  Act  of  1986, 
Publ.  L.  99-570. 1801-1804.  They  also 
reflect  guidelines  issued  by  the  Office  of 
Management  and  Budget  by  .52  FR  10012. 
March  27, 1987.  The  proposed 
regulations  would  also  update  and 
amplify  the  Commission's  current 
regulations.  The  Commission  invites 
public  comment  under  5  U.S.C. 
552(a)(4)(A)(i).  which  requires  notice 
and  an  opportunity  for  public  comment. 
Only  a  fifteen  day  comment  period  has 
been  established  because  m.uch  of  the 
Commission's  proposal  follows  the 
guidelines  of  the  Office  of  Management 
and  Budget,  which  have  already  been 
subject  to  notice-and-comment 
rulemaking,  and  because  the  adoption  of 
these  regulations  is  already  overdue. 
The  Commission  proposes  to  revise 
CFR  36  Part  404  to  read  as  follows: 

List  of  Subjects  in  36  CFR  Part  404 

Freedom  of  information. 

PART  404— PROCEDURES  AND 
GUIDELINES  FOR  COMPLIANCE  WITH 
THE  FREEDOM  OF  INFORMATION  ACT 


S.-c 
404  1 

Purpose. 

404  2 

General  policy. 

404.3 

Response  to  requests 

404.4 

Denial  of  access. 

404  .S 

Appeals. 

404  6 

Ft'ps  to  be  charged. 

Sec. 

404.7  Assessment  and  collection  of  fees. 

404.8  Categories  of  requesters. 
404  9    Waiver  of  fees. 

404  10     .Maintenance  of  statistics. 
.Authority:  5  U.S.C.  552  as  amended. 

§404.1     Purpose. 

These  guidelines  prescribe  procedures 
to  obtain  information  and  records  of  the 
American  Battle  Monuments 
Commission  under  the  Freedo.m  of 
Information  Act  of  1986,  5  U.S.C. 
552{a)(4)(A)(i).  This  act  requires  each 
agency  to  promulgate  regulations  that 
specify  the  schedule  of  fees  for 
processing  FOIA  requests  and  the 
guidelines  when  fees  may  be  waived.  It 
applies  only  to  records  and  information 
of  the  Commission  which  are  in  the 
Commission's  custody. 

§  404.2    General  policy. 

(a)  Public  requests  for  information 
from  the  records  of  the  American  Battle 
Monuments  Commission  should  be  sent 
to  the  Freedom  of  Information 
Representative,  American  Battle 
Monuments  Commission,  Room  5127, 
Casimir  Pulaski  Building,  20 
Massachusetts  Ave.,  NW.,  Washington, 
DC  20314.  They  may  also  be  sent  to  its 
field  offices  at  the  address  listed  below: 

(1)  Officer-in-Charge,  European 
Office,  American  Battle  Monuments 
Commission,  APO  New  York  09777, 

(2)0fficer-in-Charge,  Mediterranean 
Office,  American  Battle  Monuments 
Commission,  APO  New  York  09794, 

(3)  Superintendent,  Manila  American 
Cemetary,  FPO  San  Francisco  96528. 

(4]  Superintendent,  Corozal  American 
Cemetery,  The  American  Battle 
Monuments  Commission,  Attn:  AFZU- 
AG-CRB,  Drawer  «38.  APO  Miami,  PL 
34004-5000. 

(5)  Superintendent,  Me.xico  City 
National  Cemetery,  American  Battle 
Monuments  Commission,  c/o  U.S. 
Embassy.  Mexico.  P.O.  Box  3087. 
Laredo.  TX  78044-3087. 

§  404.3     Response  to  requests. 

(a)  Except  for  records  and  information 
exempted  from  disclosure  by  5  U.S.C. 
552(a)(1),  all  records  of  the  Commission 
or  in  its  custody  are  available  to  any 
person  who  requests  them. 

(b)  Requests  for  information  from  the 
public  will  be  honored  within  ten 
working  days  unless  the  confidentiality 
of  such  information  is  protected  by  law, 
or  when  it  is  necessary  to  search  and/or 
collect  records  in  separate  offices  or 
another  office  of  the  Commission,  which 
would  usually  require  more  than  ten 
working  days. 

(c)  Whenever  information  cannot  be 
dispatched  within  ten  work  days  after 
receipt  of  request,  an  interim  reply  will 


be  sent  informing  the  requester  of  the 
status  of  the  request. 

(d)  The  records  of  the  ABMC  may  be 
examined  and  copied  between  the  hours 
of  8:00  a.m.  and  3:30  p.m..  Monday 
through  Friday  under  the  supervision  of 
the  Freedom  of  Information 
representative. 

§  404.4    Denial  of  access. 

(a)  Letters  denying  confidential 
information  will  be  dispatched  within 
ten  working  days  of  receipt  of  the 
request  and  will  be  signed  by  one  of  the 
below  listed  personnel: 

(1)  Officer-in-Charge.  ABMC 
European  Office. 

(2)  Officer-in-Charge.  ABMC 
Mediterranean  Office, 

(3)  Directors.  ABMC  Washington 
Office. 

(4)  Secretary,  ABMC. 

(b)  Letters  denying  access  to 
information  will: 

(1)  Provide  the  requester  with  the 
reason  for  denial, 

(2)  Inform  the  requester  of  his  or  her 
right  to  appeal  the  denial  within  30  days, 

(3)  Give  the  name  of  the  offici;d  to 
whom  the  appeal  may  be  sent. 

(c)  If  an  unusual  circumstance  delays 
a  decision  concerning  access  to 
information,  the  requester  will  be 
informed  of  the  delay  within  ten 
working  days  of  the  request's  initial 
receipt.  In  no  case  will  the  decision  be 
delayed  more  than  20  working  days 
from  initial  receipt  of  the  request, 

(d)  A  copy  of  each  denial  of 
information  will  be  furnished  to  the 
Secretary,  ABMC  at  the  time  of  its 
dispatch.  j 

§  404.5     Appeals.       ' 

(a)  The  Secretary  is  the  appellate 
authority  for  all  denials  except  those 
which  he  authors.  The  Chairman  is  the 
appellate  authority  for  denials  authored 
by  the  Secretary. 

(b)  The  requester  will  be  informed  of 
the  decision  on  his  or  her  appeal  within 
20  working  days  after  its  receipt.  If  the 
denial  is  upheld,  the  requester  will  be 
advised  that  there  are  provisions  for 
judicial  review  of  such  decisions  under 
the  Freedom  Information  Act. 

(c)  In  the  event  a  court  finds  that  the 
American  Battle  Monuments 
Commission  has  arbitrarily  and 
capriciously  withheld  information  from 
the  public  and  a  subsequent  Office  of 
Personnel  Management  investigation 
finds  agency  personnel  responsible, 
these  personnel  will  be  subject  to 
disciplinary  action  by  the  American 
Battle  Monuments  Commission, 
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§  404.6    Fees  to  be  charged. 

(a)  While  most  information  will  be 
furnished  promptly  at  no  cost  as  a 
service  to  the  general  public,  fees  will  be 
charged  if  the  cos!  of  search  and 
duplication  warrants.  In  those  instances 
where  ABMC  deems  it  necessary  to 
charge  a  fee,  ABMC  shall  use  the  most 
efficient  and  least  costly  methods  to 
comply  with  requests  for  documents, 
drawings,  photographs,  and  any  other 
materials  made  available  under  the 
FOIA.  The  Freedom  of  Information 
Representative  shall  charge  the  fees 
stated  in  paragraph  (a](ll(i) — (a)(l)(vii) 
of  this  section.  The  Freedom  of 
Information  Representative  shall, 
however,  waive  the  fees  in  the 
circumstances  stated  in  404.9. 

(1)  The  specific  fees  which  ABMC 
shall  charge  the  requester  when  so 
required  by  the  FOIA  are  as  follows: 

(i)  Manual  searches  of  records.  S9.00 
per  hour  for  clerical  personnel;  $15.00 
per  hour  for  supervisory  personnel. 

(ii)  Computer  searches  for  records. 
Fees  for  searches  of  computerized 
records  shall  be  the  actual  cost  to  the 
Commission  but  shall  not  exceed  $12.00 
per  hour.  This  fee  includes  machine  time 
and  that  of  the  operator  and  clerical 
personnel.  The  fee  for  computer 
printouts  shall  be  $.40  per  page.  The 
word  "page"  refers  to  paper  copies  of 
standard  computer  size,  which  normally 
are  11  x  15  inches. 

(iii)  Copying  fee.  The  machine  copy 
fee  for  each  page  up  to  8'2  x  14  shall  be 
$.25  per  page.  Copying  fee  shall  not  be 
charged  for  the  first  100  pages  of  copies 
unless  the  copies  are  requested  for 
commercial  purposes. 

(iv)  $2.00  for  each  8  x  10  inch  black 
and  white  photograph. 

(v)  $3.00  for  each  8  x  10  inch  color 
photograph. 

(vi)  $1.75  per  cemetery  booklet. 

(vii)  Si. 50  per  lithograph. 

§  404.7    Assessment  and  collection  of 
fees. 

(a)  Assessment  of  fees.  (1)  ABMC 
shall  assess  interest  charges  on  an 
unpaid  bill  starting  on  the  31st  day 
following  the  day  on  which  the  billing 
was  dispatched.  Once  the  fee  has  been 
recei%'ed  by  ABMC.  even  if  not 
processed,  accrual  of  interest  will  cease. 
Interest  w^ill  be  at  the  rate  prescribed  in 
section  3717  of  Title  31  of  the  United 
States  Code  and  will  accrue  from  the 
date  billing  is  sent. 

(2)  Charges  for  unsuccessful  searches. 
If  ABMC  estimates  that  charges  for  an 
unsuccessful  search  may  exceed  810.00, 
it  shall  so  inform  the  requester  unless 
the  requester  has  indicated  in  advance  a 
willingness  to  pay  fee  as  high  as  those 
anticipated.  Such  notice  shall  offer  the 


requester  the  opportunity  to  confer  with 
agency  personnel  with  the  object  of 
reformulating  the  request  to  meet  the 
requester's  needs  at  a  lower  cost. 
Dispatch  of  such  a  notice  shall 
temporarily  suspend  the  ten  day  period 
for  response  by  ABMC  until  a  reply  is 
received  from  the  requester. 

(3)  Aggregating  requests.  Except  for 
requests  that  are  for  a  commercial  use, 
ABMC  shall  not  charge  for  the  first  two 
hours  of  search  time  or  for  the  first  100 
pages  of  reproduction.  However,  a 
requester  may  not  file  multiple  requests 
at  the  same  time,  each  seeking  portions 
of  a  document  or  documents,  solely  in 
order  to  avoid  payment  of  fees.  When 
ABMC  believes  that  a  group  of 
requesters  are  acting  in  concert  and 
attempting  to  divide  a  request  into  a 
series  of  requests  for  the  purpose  of 
evading  the  assessment  of  fees.  ABMC 
shall  aggregate  any  such  requests  and 
charge  accordingly.  One  element  to  be 
considered  is  the  time  period  in  v/hich 
the  requests  have  been  made.  Before 
aggregating  requests  from  more  than  one 
requester.  ABMC  must  be  reasonably 
certain  that  the  requesters  are  acting 
specifically  to  avoid  payment  of  fees.  In 
no  case  shall  ABMC  aggregate  multiple 
requests  on  unrelated  subjects  from  one 
requester. 

(4)  Advance  payments.  ABMC  shall 
not  require  payment  for  fees  before 
work  has  commenced  or  continued  on  a 
request  unless: 

(i)  ABMC  estimates  that  the  charges 
may  exceed  $25.00.  In  such  an  event, 
ABMC  shall  notify  the  requester  of  the 
estimated  cost  and  may  require  an 
advance  payment  of  an  amount  up  to 
the  full  amount  of  estimated  charges:  or 

(ii)  A  requester  has  previously  failed 
to  pay  a  fee  within  30  days  of  the  date  of 
billing.  In  this  event.  ABMC  shall  require 
the  requester  to  pay  the  full  amount 
owed  plus  any  applicable  interest  and 
make  an  advance  payment  of  the  full 
amount  of  the  estimated  fee  before 
.'\BMC  begins  to  process  a  new  request 
or  a  pending  request  from  that  requester. 

(iii)  When  ABMC  acts  under 
paragraphs  (a)(4)  (i)  or  (ii)  of  this 
section,  the  administrative  time  limits 
prescribed  in  §  404.3  will  begin  only 
after  ABMC  has  received  fee  payments 
described  above. 

(5)  Form  of  payment.  Remittances 
shall  be  in  the  form  of  a  personal  check 
or  bank  draft  drawn  on  any  bank  in  the 
United  States,  a  postal  money  order,  or 
cash.  Remittances  shall  be  made 
payable  to  the  American  Battle 
Monuments  Commission. 

(6)  AB.MC  will  not  defray  cost  sending 
records  by  special  methods  such  as 
express  mail  or  for  transportation  of 
personnel. 


(b)  Restrictions  on  assessing  fees. 
With  the  exception  of  requesters  seeking 
documents  for  commercial  use.  sction 
(a)(4)(A)(iv)  of  the  Freedom  of 
Information  Act.  as  amended,  requires 
ABMC  to  provide  the  first  100  pages  of 
duplication  and  the  first  two  hours  of 
search  time  without  charge.  ABMC  shall 
not  charge  fees  to  any  requester, 
including  commercial  use  requesters,  if 
the  cost  of  collecting  a  fee  would  be 
equal  to  or  greater  than  the  fee  itself. 
ABMC  will  not  begin  to  assess  fees  until 
it  has  first  provided  the  free  search  and 
reproduction  authorized. 

^  404  8     Categories  of  requesters. 

(a)  There  are  four  categories  of  FOIA 
requesters:  Commercial;  educational 
and  noncommercial  scientific 
institutions;  representatives  of  the  news 
media;  and  all  others.  The  fees  to  be 
charged  each  of  these  categories  of 
requesters  are  as  follows: 

(1)  Commercial.  When  ABMC 
receives  a  request  for  documents  for 
commercial  use.  it  shall  assess  charges 
that  recover  the  full  direct  costs  of 
searching  for.  reviewing  for  release,  and 
duplicating  the  records  sought. 
Commercial  requesters  are  not  entitled 
to  two  hours  of  free  search  lime  or  100 
free  pages  of  reproduction.  ABMC  shall 
recover  the  cost  of  searching  for  the 
records  even  if  ultimately  there  is  no 
disclosure  of  records.  Requesters  must 
provide  a  reasonable  description  of  the 
records  sought. 

(2)  Educational  and  non-commercial 
scientific  institutions.  ABMC  shall 
provide  documents  to  educational  and 
non-commercial  scientific  institutions 
for  the  cost  of  reproduction  alone, 
except  there  will  be  no  charge  for  the 
first  100  pages  of  duplication.  To  be 
eligible  for  inclusion  in  this  category, 
requesters  must  show  that  the  request  is 
authorized  by  and  under  the  auspices  of 
a  qualifying  institution  and  that  the 
records  are  not  being  sought  for  a 
commercial  use,  but  are  sought  in 
furtherance  of  scholarly  (if  the  request  is 
from  an  educational  institution)  or 
scientific  (if  the  request  is  from  a  non- 
commercial scientific  institution) 
research.  Requesters  must  provide  a 
reasonable  description  of  the  records 
being  sought; 

(3)  Representatives  of  the  news 
media.  ABMC  shall  provide  documents 
to  requesters  who  are  representatives  of 
the  news  media  for  the  cost  of 
reproduction  alone,  except  there  will  be 
no  charge  for  the  first  100  pages.  A 
request  for  records  supporting  the  news- 
dissemination  function  of  the  requester 
shall  not  be  considered  commercial  use. 
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Requesters  must  provide  a  reasonable 
description  of  the  records  sought: 

(4)  M!  other  requesters.  ABMC  shall 
charge  requesters  who  do  not  fit  into 
any  of  the  above  categories  fees  that 
recover  the  full  reasonable  costs  of 
direct  search  and  reproduction  records 
responsive  to  the  request,  except  that 
the  first  100  pages  of  reproduction  and 
the  first  two  hours  of  search  time  shall 
be  furnished  without  charge.  Requesters 
must  provide  reasonable  description  of 
the  records  sought. 

(b)  [Reserved] 

§  404.9     Waiver  of  fees. 

The  Freedom  of  Information 
Representative  shall  waive  all  fees 
assessed  under  404,  if  the  following  two 
conditions  are  satisfied:  disclosure  of 
the  information  is  in  the  public  interest 
as  it  is  likely  to  contribute  significantly 
to  public  understanding  of  the 
operations  or  activities  of  the 
government;  and  disclosure  is  not 
primarily  in  the  commercial  interest  of 
the  requester.  The  Freedom  of 
Information  Representative  shall  afford 
the  requester  the  opportunity  to  show 
that  he  satisfies  these  two  conditions. 

§404.10    Maintenance  of  statistics. 

(a)  The  Freedom  of  Information 
Representative  shall  maintain  records 
of: 

(1)  The  total  amount  of  fees  collected 
by  ABMC  under  this  part; 

(2)  The  number  of  denials  of  requests 
for  records  or  information  made  under 
this  part  and  the  reason  for  each; 

(3)  The  number  of  appeals  from  such 
denials,  together  with  the  results  of  such 
appeals,  and  the  reasons  for  the  action 
upon  each  appeal  that  results  in  a  denial 
of  information  or  documents; 

(4)  The  name  and  title  or  position  of 
each  person  responsible  for  each  denial 
of  records  and  the  number  of  instances 
of  each; 

(5)  The  results  of  each  proceeding 
conducted  under  5  U.S.C.  552(a)(4)(Fl, 
including  a  report  of  the  disciplinary 
action  against  the  official  or  employee 
primarily  responsible  for  improperly 
withholding  records,  or  an  explanation 
of  why  disciplinary  action  was  not 
taken; 

(6)  A  copy  of  every  rule  made  by  this 
agency  affecting  or  implementing  5 
use.  552; 

(7]  A  copy  of  the  fee  schedule  for 
copies  of  records  and  documents 
requested  under  this  part;  and 

(8)  All  other  mfomiation  that  indicates 
efforts  to  administer  fully  the  letter  and 
spirit  of  the  Freedom  of  Information  Act 
and  the  above  rules. 

(b)  The  Freedom  of  Information  Act 
Representative  shall  annually,  within  60 


days  following  the  close  of  each 
calendar  year,  prepare  a  report  covering 
each  of  the  categories  of  records  to  be 
maintained  in  accordance  with  the 
foregoing  and  submit  the  same  to  the 
Speaker  of  the  House  of  Representatives 
and  the  President  of  the  Senate  for 
referral  to  the  appropriate  committees  of 
the  Congress. 
William  E.  Ryan.  Jr., 

Colonel.  AD,  Freedom  of  Information  Officer. 
[FR  Doc.  67-20622  Filed  9-8-87;  8:45  am) 

BILLING  CODE  8120-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  22  and  24 

lFRL-3259-8]     | 

Issuance  of  and  Administrative 
Hearings  on  RCRA  Section  3008(h) 
Corrective  Action  Orders  for 
Hazardous  Waste  Management 
Facilities  ' 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Extension  of  comment  period 
for  proposed  rule. 

summary:  On  August  6, 1987.  at  52  FR 
29222  EPA  proposed  a  rule  governing  the 
conduct  of  administrative  hearings 
requested  by  recipients  of 
administrative  enforcement  orders 
issued  pursuant  to  section  3008(h)  of  the 
Solid  Waste  Disposal  Act  as  amended 
by  the  Resource  Conversation  and 
Recovery  Act.  That  notice  indicated  that 
comments  on  the  proposed  rule  would 
be  accepted  if  received  on  or  before 
September  8, 1987.  Several  interested 
parties  have  requested  that  the  comment 
period  be  extended.  In  response  to  these 
requests  EPA  had  decided  to  extend  the 
comment  period  for  an  additional  two 
weeks. 

DATES:  Comments  on  the  proposed  rule 
will  be  accepted  if  received  on  or  before 

September  22, 1987. 

ADDRESS:  Interested  members  of  the 
public  must  submit  an  original  and  two 
copies  of  their  comments  to:  Steve  Botts, 
mail  code  LE-134S.  Office  of 
Enforcement  and  Compliance 
Monitoring.  Waste  Enforcement 
Division,  U.S.  Environmental  Protection 
Agency,  401  M  Street.  SW.,  Washington. 
DC  20460.  I 

FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Botts  at  (202J  382-5787. 


UM  I 


Dale:  September  5,  1987. 
Edward  E.  Reich, 

Associate  Enforcement  Counsel  for  Waste, 

Office  of  Enforcement  and  Compliance 

Monitoring. 

(FR  Doc.  87-20867  Filed  9-8-87;  9:19  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  5  | 

Implementation  of  Executive  Order 
12600  of  June  23, 1987,  Predisclosure 
Notification  Procedures  for 
Confidential  Commercial  Information 

AGENCY:  Federal  Emergency 
Management  Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  (FE.MA)  proposes 
to  amend  its  Freedom  of  Information 
Act  (FOIA)  regulations  to  add  a  new 
section  regarding  predisclosure 
notification  procedures  for  confidential 
commercial  information  as  required  by 
Executive  Order  (E.G.)  12600  of  June  23. 
1987. 

DATE:  Comments  are  due  on  or  before 

November  9. 1987. 

ADDRESS:  Address  comments  to  the 
Rules  Docket  Clerk,  Federal  Emergency 
Management  Agency,  500  C  Street  SW.. 
Washington,  DC  20472. 

Comments  received  will  be  available 
for  public  inspection  at  the  above 
address  from  8:30  a.m.  to  4:00  p.m., 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  M.  Keener.  FOIA/Privacy 
Specialist.  (202)  646-3840. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  notice  is  to  issue 
proposed  implementing  regulations  in 
conformance  with  the  requirements  of 
Executive  Order  12600  which  was 
published  in  the  Federal  Register  on 
lune  25, 1987,  52  FR  23781.  Section  7  of 
E.0. 12600  of  June  23.  1987,  requires  that 
the  designation  and  notification 
procedures  required  by  this  Executive 
Order  shall  be  established  by  regulation, 
after  notice  and  public  comment. 

FEMA  has  determined  that  this 
document  is  not  a  major  rule  under  E.O. 
12291  since  it  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities.  The  basis  for  this 
determination  is  that  any  economic 
impact  on  small  entities  resulting  from 
this  proposed  rule  would  be  attributable 
to  E.O.  12600,  not  to  these  regulations. 

This  proposed  rule  does  not  contain 
information  collection  requirements 
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which  require  approval  by  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3501  et  seq. 

The  publication  of  this  notice  is  made 
in  accordance  with  the  requirements  of  5 
U.S.C.  553  of  the  Administrative 
Procedure  Act. 

List  of  Subjects  in  44  CFR  Part  5 

Freedom  of  Information  Act, 
Production  or  Disclosure  of  Information. 

Accordingly,  for  reasons  set  out  in  the 
preamble  it  is  proposed  to  amend  44 
CFR  Chapter  1.  Subchapter  A.  as  set 
forth  below: 

PART  5— [AMENDED] 

1.  The  authority  citation  for  Part  5  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  552  as  amended  by  the 
Freedom  of  Information  Reform  Act  of  1986 
(Pub.  L.  99-570):  Reorganization  Plan  No.  3  of 
1978:  E.O.  12127:  and  E.O    12600. 

§5.52     [Amended] 

2.  Section  5.52  is  amended  by 
removing  paragraph  (c). 

§§  5.58,  5.59  and  5.60     (Redesignated  as 
§§5.59,  5.60  and  5.61) 

3.  Sections  5.58,  5.59  and  5.60  are 
redesignated  as  §  5.59.  §  5.60  and  §  5.61 
respectively. 

§  5.57    [  Redesignated  as  §  5.58  ] 

4.  Section  5.57  Exhaustion  of 
administrative  remedies  is  redesignated 
as  §  5.58  Exhaustion  of  administrative 
remedies. 

5.  A  new  §  5.57  is  added  to  read  as 
follows: 

§  5.57     Predisclosure  Notification 
Procedures  for  Confidential  Commercial 
Information. 

(a)  In  general.  Business  information 
provided  to  FEMA  by  a  business 
submitter  shall  not  be  disclosed 
pursuant  to  a  Freedom  of  Information 
Act  (FOIA)  request  except  in 
accordance  with  this  section.  For 
purposes  of  this  section,  the  following 
definitions  apply: 

(1)  "Confidential  commercial 
information"  means  records  provided  to 
the  government  by  a  submitter  that 
arguably  contain  material  exempt  from 
release  under  Exemption  4  of  the 
Freedom  of  Information  Act,  5  U.S.C. 

§  552(b)(4).  because  disclosure  could 
reasonably  be  expected  to  cause 
substantial  competitive  harm. 

(2)  "Submitter"  means  any  person  or 
entity  who  provides  confidential 
commercial  information  to  the 
government.  The  term  "submitter" 
includes,  but  is  not  limited  to, 
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corporations,  state  governments,  and 
foreign  governments. 

(b)  Notice  to  business  submitters. 
FEMA  shall  provide  a  submitter  with 
prompt  notice  of  receipt  of  a  Freedom  of 
Information  Act  request  encompassing 
its  business  information  whenever 
required  in  accordance  with  paragraph 
(c)  of  this  section,  and  except  as 
provided  in  paragraph  (g)  of  this  section. 
The  written  notice  shall  either  describe 
the  exact  nature  of  the  business 
inform.ation  requested  or  provide  copies 
of  the  records  or  portions  of  records 
containing  the  business  information. 

(c)  When  notice  IS  required.  [\]  For 
confidential  commercial  information 
submitted  prior  to  January  1.  1988, 
FEM./\  shall  provide  a  submitter  with 
notice  of  receipt  of  a  FOIA  request 
whenever: 

(i)  The  records  are  less  than  10  years 
old  and  the  information  has  been 
designated  by  the  submitter  as 
confidential  commercial  information; 

(ii)  FEMA  has  reason  to  believe  that 
disclosure  of  the  information  could 
reasonably  result  in  co.mmercial  or 
financial  injury  to  the  submitter;  or 

(iii)  The  information  is  subject  to 
prior  express  commitment  of 
confidentiality  given  by  FE.MA  to  the 
submitter. 

(2)  For  t:unfideritial  commercial 
information  submitted  to  FEMA  on  or 
after  January  1,  1988.  FE.M.A  shall 
provide  a  submitter  with  notice  of 
receipt  of  a  FOIA  request  whenever; 

(i)  The  submitter  has  in  good  faith 
designated  the  information  as 
commercially  or  financially  sensitive 
information;  or 

(ii)  FEMA  has  reason  to  believe  that 
disclosure  of  the  information  could 
reasonably  result  in  commercial  or 
financial  injury  to  the  submitter. 

(3)  Notice  of  a  request  for  confidential 
commercial  information  falling  within 
paragraph  [c)(2)(i)  of  this  section  shall 
be  required  for  a  period  of  not  more  than 
ten  years  after  the  date  of  submission 
unless  the  submitter  requests,  and 
provides  acceptable  justification  for.  a 
specific  notice  period  of  greater 
duration. 

(4)  Whenever  possible,  the 
submitter's  claim  of  confidentiality  shall 
be  supported  by  a  statement  or 
certification  by  an  officer  or  authorized 

■  representative  of  the  company  that  the 
information  in  question  is  in  fact 
confidential  commercial  or  financial 
information  and  has  not  been  disclosed 
to  the  public. 

(d)  Opportunity  to  object  to 
disclosure.  (1)  Through  the  notice 
described  in  paragraph  (b)  of  this 
section,  FEMA  shall  afford  a  submitter 
seven  worlcing  days  within  which  to 


provide  FEMA  with  a  detailed  statement 
of  any  objection  to  disclosure.  Such 
statement  shall  specify  all  grounds  for 
withholding  any  of  the  information 
under  any  exemptions  of  the  Freedom  of 
Information  Act  and,  in  the  case  of 
Exemption  4,  shall  demonstrate  why  the 
information  is  contended  to  be  a  trade 
secret  or  commercial  or  financial 
information  which  is  considered 
privilege  or  confidential.  Information 
provided  by  a  submitter  pursuant  to  this 
paragraph  may  itself  be  subject  to 
disclosure  under  the  FOIA. 

(2)  When  notice  is  given  to  a 
submitter  under  this  section.  FEMA 
shall  notify  the  requester  that  such 
notice  has  been  given  to  the  submitter. 
The  requester  will  be  further  advised 
that  a  delay  in  responding  to  the 
request,  i.e..  10  working  days  after 
receipt  of  the  request  by  FEMA  or  20 
working  days  after  receipt  of  the  request 
by  FEMA  if  the  time  limits  are  extended 
under  unusual  circumstances  permitted 
by  the  FOIA,  may  be  considered  a 
denial  of  access  to  records  and  the 
requester  may  proceed  with  an 
administrative  appeal  or  seek  judicial 
review,  if  appropriate.  However,  the 
requester  will  be  invited  to  agree  to  a 
voluntary  extension  of  time  so  that 
FEM.A  may  review  the  submitter's 
objection  to  disclosure. 

(e)  Notice  of  intent  to  disclose.  FEMA 
shall  consider  carefully  submitter's 
objections  and  specific  grounds  for 
nondisclosure  prior  to  determining 
whether  to  disclose  business 
information.  Whenever  FEMA  decides 
to  disclose  business  information  over 
the  objection  of  a  submitter,  FEMA  shall 
forward  to  the  submitter  a  written  notice 
which  shall  include; 

(1)  A  statement  of  the  reasons  for 
which  the  submitter's  disclosure 
objections  were  not  sustained; 

(2)  A  description  of  the  business 
information  to  be  disclosed;  and 

(3)  A  specified  disclosure  date,  which 
is  seven  working  days  after  the  notice  of 
the  final  decision  to  release  the 
requested  information  has  been  mailed 
to  the  submitter.  FEMA  shall  inform  the 
submitter  that  disclosure  will  be  made 
by  the  specified  disclosure  date,  unless 
the  submitter  seeks  a  court  injunction  to 
prevent  its  release  by  that  date.  When 
notice  is  given  to  a  submitter  under  this 
section,  FEMA  shall  notify  the  requester 
that  such  notice  has  been  given  to  the 
submitter  and  the  proposed  date  for 
disclosure. 

(f)  Notice  of  lawsuit.  [\]  Whenever  a 
requester  brings  legal  action  seeking  to 
compel  diclosure  of  business 
information  covered  by  paragraph  (c)  of 
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this  section.  FEA1.A  shall  promptly  notify 
the  submitter. 

(2)  Whenever  a  submitter  brings  legal 
action  seeking  to  prevent  disclosure  of 
business  information  covered  by 
paragraph  (c)  of  this  section,  FEM.A 
shall  promptly  notify  the  requester. 

(gl  Exct^pt.'on  to  notice  requirement. 
The  notice  requirements  of  this  section 
shall  not  apply  if: 

(1)  FEMA  dete.-mines  that  the 
information  shall  not  be  disclosed; 

(21  The  information  has  been 
published  or  otherwise  officially  made 
available  to  the  public: 

(3)  Disclosure  of  the  information  is 
required  by  law  (other  than  5  U.S.C. 
5,52 1:  or 

(4|  The  information  was  acquired  in 
the  course  of  a  lawful  investigation  of  a 
possible  violation  of  criminal  law. 

Ddtt':  September  1.  1987. 
[ulius  W.  Betton,  Jr., 

|FR  Due.  8r-:i)bl  1  Kurd  9-8-8":  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Ch.  1 

ICC  Docket  No.  87-313;  FCC  87-263) 

Policy  and  Rules  Concerning  Rates  for 
Dominant  Carriers 

agency:  Federal  Communications 

Commission. 
action:  Proposed  rule. 

summary:  The  Commission  has  initiated 

a  proceeding  to  reexamine  the  way  it 
regulates  the  rates  charged  by  dominant 
carriers  for  their  interstate  basic  service 
offerings.  The  Commission  proposes 
replacing  rate-of-retum  regulations  of 
dominant  carriers  other  than  Comsat 
with  a  system  of  direct  price  regulation 
by  means  of  caps.  The  Commission 
tentatively  concludes  that  in  theory  the 
price  cap  method  of  regulation  would 
benefit  consumers,  promote  innovation, 
and  farther  the  public  interest  more 
effectively  than  rate-of-return 
regulation.  The  Commission  also 
tentatively  concludes  that  the  price  cap 
method  of  regulation  would  be 
i.mplemented  for  ATiiT  before  being 
implemented  for  the  local  exchange 
carriers.  The  Commission  seeks 
comments  on  these  conclusions  and 
other  implementation  issues  and 
problems. 

DATES:  Comments  must  be  filed  on  or 
before  October  19.  1987.  and  reply 
comments  on  or  before  November  19, 
1987. 

ADDRESS:  Federal  Communications 
Commission.  Washington,  DC.  20554. 


FOR  FURTHER  INFORMATION  CONTACT: 

Regina  Harrison,  Common  Carrier 
Bureau,  (202)  632-6917. 

SUPPLEMENTARY  INFORMATION: 

In  the  Matter  of  Policy  and  Rules 
Concerning  Rates  for  Dominant  Carriers,  CC 
Docket  No.  87-313. 

Adopted:  August  4, 1987. 
Released:  August  21. 1987. 
By  the  Commission. 
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I,  Introduction 

1.  The  Federal  Communications 
Commission  bears  a  continuing 
obligation  to  review  its  policies  and 
rules  to  determine  whether  they 
continue  to  further  the  public  interest  by 
promoting  the  objectives  they  were 
originally  designed  to  achieve.'  Either 
experience  or  changed  circumstances 
may  trigger  such  a  review.  In  this  case 
both  experience  and  changed 
circumstances  cause  us  now  to  open  this 
proceeding,  in  which  we  shall  rexamine 
the  way  we  regulate  the  rates  charged 
by  dominant  carriers  for  their  interstate 
basic  services  offerings. 

2.  We  begin  this  Notice  with  a  brief 
history  of  the  Commission's  regulation 
of  interstate  common  carriers.  We  then 
discuss  the  relative  advantages  and 
disadvantages  of  the  cost-of-service  or 
rate-of-return  model  of  regulation  that 
we  now  use  to  regulate  the  charges  for 
dominant  carriers'  interstate  services. 
We  tentatively  conclude  that  we  are 
under  no  legal  obligation  to  continue  to 
use  cost-of-service  regulation, 
particularly  if  another  method  of 
regulation  will  lead  to  just  and 
reasonable  rates  at  a  lower  cost  to 
society. 2  We  then  consider  a  different 
model  for  regulating  dominant  carriers, 
one  we  shall  refer  to  as  the  "price  cap" 
model.  The  essence  of  this  approach  is 
to  regulate  prices  directly  by  means  of 
caps. 

3.  Preliminary  examination  of  the 
price  cap  model  suggests  that  it  could 
simultaneously  protect  consumers  of 
less  competitive  services  from 
exorbitant  rates  and  encourage 
competition's  continued  growth  in  those 
market  segments  where  it  has  already 
taken  hold,  accomplishing  this  at  a 
lower  cost  to  society  than  our  current 
regulatory  regime.  Our  goal  in  this 
proceeding  is  to  determine  if  the  price 
cap  model  could  be  adapted  so  that  it 
better  protects  and  promotes  consumer 
welfare  and  the  public  interest  in  an 
efficient  and  reasonably  priced 
telecommunications  network  than  does 
cost-of-service  regulation.  We  will  not 
adopt  any  price  cap  method  of 
regulating  rates  if  we  conclude,  after 
review  of  the  comments  filed  in 


'  Spe  generally  Celler  v.  FCC.  610  F.  2d  973,  979- 
80  (D.C.  Cir.  1979). 
«  See  47  U.S.C.  151.  201(b)  and  202(a). 


UM  I 
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response  to  this  Notice,  that  the  price 
cap  model  cannot  be  so  adapted.  If  we 
find,  however,  that  implementation  of  a 
price  cap  approach  would  further  the 
public  interest,  we  tentatively  conclude 
that  it  would  be  implemented  for  AT&T 
before  it  would  be  for  the  local 
exchange  carriers  (LECs),  in  large  part 
because  its  implementation  for  the  LECs 
would  raise  administrative  issues  that 
appear  to  be  more  complex  than  those 
for  AT&T. 

II.  Background 

4.  Section  1  of  the  Communications 
Act  mandates  that  this  Commission 
shall  regulate  interstate 
telecommunications  services  "so  as  to 
make  available  *  *   *  to  all  the  people  of 
the  United  States  *   *  *  efficient.  Nation- 
wide *   *   *  communication  service,  with 
adequate  facilities  at  reasonable 
charges*  *  *."  ^  Within  this  mandate 
we  find  our  responsibilities:  (1)  To 
protect  universal  service;  (2)  to  foster 
technological  advancement  in  the  public 
communications  network;  (3)  to  protect 
ratepayers  against  a  carrier's  exercise  of 
market  power;  and  (4)  to  promote 
efficient  provision  of  interstate  services 
at  reasonable  rates.  Title  II  makes  the 
last  obligation  even  more  explicit  by 
declai  ing  unlawful  "any  unjust  or 
unreasonable"  "charge,  practice, 
classification,  or  regulation"  for 
interstate  common  earner  services.  In 
order  to  meet  these  responsibilities,  we 
currently  rely  upon  a  mix  of  tools, 
including  competition,  market  rules,* 
and  the  powers  given  us  by  Titles  I  and 
Ilof  the  Act.* 


■'  47  use.  151. 

'  "Market  rules"  refer  to  direct  constraints  on 
regulalees'  behavior,  as  opposed  to  indirect 
constraints,  such  as  pncing  rules.  See  generally 
Separate  Statement  of  Commissioner  Vimi 
Weyforlh  Dawson  re:  Am  Tel.  and  Tel  Co.  Manual 
and  Procedures  for  the  .Allocation  of  C<jf,ls.  94  FCC 
2d  1118.  1146-47  11983)  (proposing  a  market  rules 
approach  for  regulation  of  AT&T).  R  L.  Morns  »  R  S. 
Preece.  FCC  OPP  Working  Paper  Senes  No.  7, 
Negotiating  for  IwprovfJ  Interconnection:  The 
Incentives  To  Bargow  (Apr.  1982  rev.)  (proposing  a 
market  values  approach  toward  regulating 
interconnection  between  local  telephone  companies 
and  other  telecommunications  firms)  The  separate 
subsidiary  requirement  for  the  provision  of 
enhanced  services  formerly  imposed  on  .'\T&T  and 
the  Bell  Operating  Companies  (BOCs)  in  the  Second 
Computer  Inquiry  and  the  requirement  that  ATST 
and  the  BOCs  provide  open  network  architecture 
and  comparably  efficient  interconnection  to  other 
enhanced  service  providers  imposed  by  the  Third 
Computer  Inquiry  are  instances  in  which  we  have 
applied  a  market  rules  approach  to  regulating  the 
behavior  of  these  carriers.  See  para.  5.  infra. 

'  Under  section  4(i).  the  Commission  "may 
perform  any  and  all  acts,  make  such  rules  and 
regulations,  and  issue  such  orders,  nnl  inconsistent 
with  [the  Act|.  as  may  be  necessary  in  the  execution 
of  Its  functions."  while  section  4(i)  permits  it  to 
"conduct  its  proceedings  in  such  manner  as  will 
best  conduce  to  the  proper  dispatch  of  business  and 
to  the  ends  of  justice."  47  U.S.C.  1541i)-(j).  Section 


5.  Over  the  past  twenty-five  years  we 
have  on  several  occasions  acted  to 
revise  or  alter  this  mix  of  rules  and 
policies.  In  each  case,  experience  and 
market  evolution  were  the  catalysts 
prompting  us  to  reexamine  how  we 
regulated  providers  of  interstate 
telecommunications  services.  For 
example,  the  convergence  of  the 
communications  and  computer 
industries  brought  about  by 
technological  advances  caused  us  to 
undertake  out  First  Computer  Inquiry:  * 
experience  and  changing  technology 
compelled  us  to  reexamine  the  decisions 
we  made  there  on  two  subsequent 
occasions.  In  the  Second  Computer 
Inquiry.''  we  separated  interstate 
communications  services  using  common 
carrier  facilities  into  two  distinct 
categories:  basic  services  and  enhanced 
services.  We  concluded  that  only  the 
former  should  be  regulated  under  Title 
II.  We  also  concluded  that  the  provision 
of  customer  premises  equipment  was 
not  a  common  carrier  service.  We 


201  ib)  of  the  .\c\  also  authorizes  the  Commission  to 
"prescribe  such  rules  and  regulations  as  may  be 
necessary  m  the  public  interest  to  carry  out  the 
provisions  of  this  iAcl]."  47  U.S.C.  2m(b).  Title  II 
also  contains  pro^Tsions  granting  the  Commission 
the  powers  commonly  associated  with  public  utility 
regulabon.  TTiese  powers  include  the  authorir>'  to 
require  a  earner  to  interconnect  with  other  earners 
and  to  establish  through  routes  (47  U.S.C.  201(a)).  to 
determine  whether  earners'  rates  and  conditions  of 
service  are  just  and  reasonable  (47  U  S.C,  2tn(b)) 
and  without  unreasonable  preferences  or 
dlscriminalions  (47  U.S.C  202(a!).  Section  203 
authorizes  the  Conunission  to  determine  the 
information  that  must  accompany  carriers'  tariff 
filings  while  section  204  of  the  Act  empowers  the 
Commission  to  suspend  and  uivestigate  proposed 
changes  in  rates  on  its  own  initiative  or  in  response 
to  a  petitioners  request  Should  investigation 
establish  the  unlawfulness  of  rates,  the  Commission 
may  prescribe  just  and  reasonable  terms  to  replace 
the  offending  conditions.  47  U.SC  205  Section  214 
enables  the  Commission  to  control  entry  into  and 
exit  from  the  interstate  &er\ices  market  and  to 
control  to  some  extent  a  carrier's  expansion  of  its 
rate  base.  Title  U  also  permits  the  Commission  to. 
determine  the  value  of  the  property  a  earner 
includes  in  its  rate  base  (47  U.S.C  213).  prescnbe 
depreciation  rate*  as  well  as  accounting  systems  to 
be  used  by  earners  subiect  to  the  Act  (47  U  S.C.  220) 
and  require  such  earners  to  file  any  additional 
information  the  Commission  may  need  to  fulfill  its 
statutory  mandate  (47  U.SC,  218  and  213(f)). 

'  Regulatory  and  Policy  Problems  Presented  by 
the  Interdepenoertce  of  Computer  and 
Communication  Services  and  Facilities,  Tentative 
Decision.  28  FCC  2d  231  (1970).  Final  Decision  and 
Order.  28  FCC  2d  267  (1971).  affd  an  recon..  34  FCC 
2d  557  91972,  affd  in  principal  port  sub  nam.  GTE 
Serv.  Corp.  y,  FCC.  474  F  2d  724  (2d  Cir.  1973);  on 
remand  40  FCC  2d  293  (1973). 

'  Amendment  of  {  64  792  of  the  Commission  B 
Rules  and  Regulations  (Second  Computer  Inquiry  I. 
Final  Decision.  77  FCC  2d  384.  modified  on  recon.. 
84  FCC  2d  SO  (1980).  nxidified  on  further  recon..  88 
FCC  2d  512  (1981).  of^d  sub  nom  Computer  and 
Communications  Indus.  Ass'n  v.  FCC.  693  F  2d  198 
(DC.  Cir,  1982).  cerl.  denied  sub  now.  Louisiana 
Pub.  Serv.  Commn  v.  United  States.  461  \JS.  938 
(1983).  affd  on  second  further  recon..  FCC  84-190, 
released  May  4. 1984. 


permitted  AT&T  to  offer  enhanced 
services  and  customer  premises 
equipment  only  through  affiliates 
separate  from  its  common  carrier 
operations.  The  Third  Computer 
Inquiry  *  modified  the  rules  governing 
participation  of  AT&T  and  the  Bell 
Operating  Companies  (BOCs)  in  the 
basic  and  enhanced  services  markets. 
Finding  that  the  disadvantages  of  the 
structural  separation  between  these 
operations  compelled  by  the  Second 
Computer  Inquiry  far  outweighed  the 
advantages,  the  last  proceeding 
concluded  that  non-structural 
safeguards  would  better  serve  the  public 
interest. 

6.  In  our  Competitive  Carrier  Docket,' 
we  focused  upon  providers  of  domestic 
basic  services.  Recognizing  that  not  all 
of  these  service  providers  possessed  the 
ability  to  control  service  pnces,  we 
reexamined  the  rules  and  policies  we 
relied  upon  to  assure  that  their  service 
rates  were  just  and  reasonable.  In  a 
series  of  orders  spanning  five  years,  we 
identified  those  carriers  unable  to  exert 
such  market  power,  which  we  labelled 
non-dominant. '°  For  these  non- 


'  .Amendment  of  §  64.702  of  the  Commission's 
Rules  and  Regulations  ( Third  Computer  Inquiry). 
Report  and  Order,  104  FCC  2d  9S8  (1986|.  clarified 
on  recon..  2  FCC  Red  3035  (198-). 

*  Policy  and  Rules  Concerning  Ra'es  for 
Competitive  Common  Camer  Services  and 
Facilities  Aut.hontations  Therefor.  (X  Docket  No. 
79-252.  Notice  of  Inquiry  and  Proposed  rulemaking. 
77  FCC  2d  308  (1979);  First  Report  end  Order  [First 
Report].  85  FCC  2d  1  (19801.  Purser  Notice  of 
Proposed  Rulemaking.  84  FCC  2d  445  (19611  Second 
Report  and  Order  {Second  Report)  91  FCC  2d  59 
(1982),  recon.  denied.  83  FCC  2d  54  (1983 1.  Second 
Further  Notice  of  Proposed  Rulemaking.  47  FR  17308 
(Apr.  22. 1982);  Third  Report  and  QnieT  [Third 
Report).  48  FR  46791  (Oct.  14.  19&31  Third  Further 
Notice  Of  Proposed  Rulemaking.  47  FR  28292  (June 
21. 1963);  Fourth  Report  and  Order  [Fourth  Report). 
95  FCC  2d  554  (1983).  Fourth  Further  Notice  of 
Proposed  Rulemaking.  96  FCC  2d  922  (1984);  Fifth 
Repon  and  Order  [Fift^.  Report).  98  FCC  2d  1191 
(1984)  Sixth  Report  and  Order  99  FCC  2d  1020 
(19851.  rev  d  and  remanded  sub  nom  MCI 
Telecommunicaitons  Corp.  v  FCC  765  F.  2d  1186 
(DC.  Cir.  1985). 

'0  See  First  Report.  85  FCC  2d  1  (1980) 
(specialized  common  camera  and  resellers  of 
terrestrial  common  carrier  services  operating  in  the 
contiguous  46  states  designated  non -dominant 
henceforth  subject  to  streamlined  regulation); 
Second  Report.  91  FCC  2d  59  (1962).  recon.  denied. 
93  FCC  2d  54  (1983)  (forebearance  from  even 
streamlined  regulation  appropnate  for  terrestnal 
resellers  whenever  it  furthers  the  purposes  of  the 
Communications  Act).  Third  Report.  48  FR  46791 
(Oct.  14. 1983)  (speaalized  common  earners  and 
resellers  of  terrestrial  common  camer  services 
operating  between  any  US  offshore  points  or 
Alaska  and  the  conti^ous  states  now  covered  by 
same  regulatory  policies  as  those  operating  within 
the  contiguous  states)  Fourth  Report.  95  FCC  2d  554 
(1983)  (forel)earance  applicable  to  all  resellers  of 
domestic  common  camer  services  and  specialized 
conunon  earners;  domestic  satellite  earners, 
miscellaneous  common  earners  and  faciiities- 
owning  inlerexchange  carriers  affiliated  with 
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dominant  earners  we  concluded  that 
mdrket  forces  enat)led  us  to  rely  upon  a 
less  nj^orous  and  less  costly  regulatory 
regime  to  protect  ratepayers  against 
unjust  or  unreasonable  conduct." 
Subsequently  we  found  that  changes  in 
the  international  service  markets 
w.irranted  our  applying  our  Competitive 
Carrier  analysis  to  those  markets  with  a 
concomitant  change  in  how  we 
regulated  most  of  the  entrants  to  those 
markets. '2  At  the  present  time,  only  the 
interstate  and  foreign  basic  services  of 
the  local  exchange  carriers.  AT&T, 
Alascom  and  Comsat  remain  subject  to 
"cost-of-service"  or  "rate-of-retum" 
regulation. '3  Both  experience  and 


certain  of  the  indppendenl  telephone  companies 
classified  as  nondominant  carriers  eligible  for 
streamlined  rejjuldlion):  Fihh  Report.  98  FCC  2d 
1191  (1984)  (forebearance  extended  to  domestic 
satellite  earners,  miscellaneous  common  carriers, 
inlerexchange  carriers  affiliated  with  certain 
independent  telephone  companies  and  certain 
carriers  providing  OEMS). 

' '  We  subsequently  found  that  common  carriers 
providing  domestic  public  land  mobile  service  were 
nondominant  and  that  forebearance  from  federal 
tanff  regulation  of  these  carriers  would  be  in  the 
public  interest.  Preemption  of  Slate  Entry 
Regulation  in  the  Public  Land  .Mobile  Service.  CC 
Docket  No.  85-«9.  51  FR  15498  (Apr.  24. 1986), 
vacated  and  remanded  on  other  grounds  sub  nom. 
National  Assoc,  of  Regulatory  Ulil  Comm'rs  v.  FCC. 
Civ  No.  86-1205  (DC.  Cir  Mar.  30. 1987). 

'^  International  Competitive  Carrier  Policies,  CC 
Docket  No.  85-107,  Report  and  Order,  102  FCC  2d 
812  (1985).  recon.  denied.  FCC  86-339  (released  Aug. 
7.  1986).  In  this  proceeding  we  found  that 
international  services  consisted  of  two  distinct 
product  markets:  the  international  message 
telephone  service  (IMTS)  market  and  the  non-LMTS 
market;  moreover,  each  country  comprised  a 
separate  geographic  market.  We  found  all  providers 
of  non-ITMS  services  to  be  nondominant  and 
eligible  for  streamlined  regulation.  In  the  IMTS 
market,  only  ATaT.  the  primary  service  providers  of 
I.MTS  for  noncontiguous  domesiic  points  and  foreign 
owned  or  controlled  providers  of  this  service  were 
found  to  be  dominant  All  other  providers  of  IMTS 
were  designated  nondominant  and  henceforth 
subject  to  our  streamlined  tariff  review  process.  As 
a  result  of  Ihis  proceeding  Comsat  is  considered  a 
dominant  earner  with  respect  to  the  pro\-ision  of 
international  space  segment,  multipurpose  earth 
stations  and  television  service. 

'■■'  We  use  these  terms  to  describe  a 
comprehensive  form  of  regulation  developed  to 
control  not  only  the  profit  levels  of  these  carriers. 
but  also  the  contribution  that  each  of  their  services 
may  lawfully  make  to  those  profits.  "Cost-of- 
stTvice    regulation  requires  that  we  not  only 
jf 'ermine  iheir  allowable  rate  of  return,  but  also 
whether  (1)  Their  investment  is  properly  calculated 
and  efficiently  incurred.  (:i  the  level  of  cash 
expenses  is  efficiently  and  economically  incurred; 
1  ")|  the  level  of  noncash  expenses  such  as 
depreciation  and  other  accruals  is  properly  reflected 
in  the  rate  ralculutions,  .snd  |4I  the  rates  proposed 
or  in  effect  would  cover  these  costs  and  produce  a 
fair  rate  of  return  .\a(ler  v   FCC.  520  F  2d  182.  204 
(D.C.  Cir.  1975)  Through  procedures  and 
proceedings  set  forth  in  Par!  65  of  our  rules.  47  CFR 
Part  65.  we  now  make  these  determinations  for  total 
interstate  operations  of  ATAT  and  the  access 
serv  icps  of  the  local  exchange  earners.  Through  our 
tariff  review  process  we  make  similar 
determinations  for  dominant  earners'  individual 
service  offenngs.  For  a  more  thorough  discussion  of 


changed  circumstances  now  prompt  us 
to  begin  a  reexamination  of  how  we 
regulate  the  service  rates  of  AT&T, 
Alascom  and  the  local  exchange  carriers 
(LECs).'*  Before  we  discuss  in  greater 
detail  these  forces  for  change,  we  begin 
with  a  brief  description  of  our  current 
regulatory  procedures. 

III.  The  FCC  Approach  to  Cost-of- 
Service  Regulation 

A.  Description  of  the  Current  Process 

7.  Under  our  statutory  scheme, 
dominant  carriers  file  tariffs  prior  to 
offering  any  new  service  or  to  changing 
the  terms  and  conditions  under  which 
they  offer  an  already  tariffed  service. 
While  we  have  by  rule  shortened  the 
notice  period  required  before  most  tariff 
filings  may  become  effective,'*  we  may 
not  require  the  carrier  to  give  its 
subscribers  more  than  a  ninety-day 
notice  period.'*  Before  a  tariff  becomes 
effective,  both  Commission  staff  and 
interested  members  of  the  public  review 
the  proposed  tariff,  as  well  as  what  is 
frequently  voluminous  economic  support 
filed  to  comply  with  our  rules. '^  The 
purpose  of  the  economic  support  data  is 
to  expedite  that  review.  Frequently  a 
tariff  filing  triggers  petitions  to  reject  the 
filing  as  unlawful  or  to  suspend  it  while 
the  Commission  condujcts  a  more 
extensive  investigation  into  its 
lawfulness.  Unless  this  Commission 
finds  the  filing  patently  unlawful,  we  do 
not  reject  it.  We  may,  however,  exercise 
our  authority  under  section  204  and 
delay  the  effective  date  of  the  tariff  for 
up  to  five  months  while  we  conduct  a 
more  extensive  inquiry  into  its 
lawfulness.  If  at  the  end  of  the  five 
months  we  have  been  unable  to 
complete  our  investigation,  the  tariff  will 
become  effective,  subject  in  certain 
cases,  however,  to  an  accounting  order. 


what  this  entails  for  both  this  Commission  and 
these  dominant  carriers,  see  paras.  7-fl,  infra. 

'*  We  intend  to  restrict  the  application  of  any 
rule  or  policy  changes  resulting  from  this 
rulemaking  procseding  to  the  interstate  and 
international  basic  services  of  these  carriers.  When 
we  discuss  regulatory  reform  for  AT&T  specifically 
in  this  Notice,  see  e.g.  paras.  59  and  62.  we  intend 
that  our  discussion  cover  regulation  of  Alascom  too. 
even  if  we  do  not  mention  it  explicitly.  We 
recognize  that  if  »»e  adopt  any  of  the  pending 
proposals  to  alter  our  loading  policy,  the  resulting 
impact  upon  the  bitemalional  facilities  market 
might  justify  our  considering  a  revision  of  the  rules 
governing  regulation  of  Comsat's  jurisdictional 
services.  See  Policy  for  the  Distribution  of  United 
Stales  Intematioeal  Carrier  Circuits  Among 
Available  Facilities  During  the  Po8t-1988  Period, 
Notice  of  Proposed  Rulemaking,  2  FCC  Red  2109 
(1987).  For  this  reason,  we  intend  to  address  the 
issue  of  regulaloij'  reform  for  Comsat  in  a  separate 
proceeding. 

"See  CFR  61  .»8. 

'•  See  47  U.S.C.  203(b)(2). 

"  See  47  CFR  ei. 38. 


which  offers  subscribers  some  measure 
of  protection.'*  If  we  neither  suspend 
nor  reject  the  tariff,  it  becomes  effective 
automatically  when  the  notice  period 
expires.  There  is  no  finding  of 
lawfulness  attached  to  the  effective 
filing,  however,  and,  under  section  208. 
any  person  may  file  a  complaint 
challenging  the  tariffs  lawfulness. 

8.  For  the  past  twenty  years,  in  both 
the  initial  tariff  review  process  and  the 
Section  208  complaint  process,  our 
touchstone  for  determining  whether  rate 
levels  were  lawful  has  been  costs. 
"Costs"  are  an  elusive  concept, 
however.  The  concept  becomes  even 
more  elusive  when  we  discuss  the  costs 
of  providing  a  service  that  shares  joint 
or  common  costs  with  a  plethora  of 
other  services.  Even  in  a  pure  monopoly 
environment,  effective  cost-of-service 
regulation  would  require  us  to  be  able  to 
determine  whether:  (1)  The  part  of  the 
carrier's  rate  base  allocated  to  an 
individual  service  is  properly 
calculated;  '»  (2)  the  level  of  cash  and 
noncash  expenses  is  properly  assigned 
and  reasonable:  (3)  the  forecasted 
demand  for  the  service  is  reasonable; 
and  (4)  the  rates  proposed  or  in  effect 
would  appear  to  cover  those  costs  and 
produce  a  fair  rate  of  return.  In  order  to 
make  these  determinations,  we  have 
conducted  and  must  continue  to  conduct 
many  proceedings.  Some  are  undertaken 
routinely;  others  undertaken  only  in 
response  to  a  specfic  request  or  need. 
These  actions,  only  some  of  which  we 
now  briefly  describe,  all  affect,  directly 
or  indirectly,  the  costs  dominant  carriers 
may  recover  through  revenue  from  a 
specific  interstate  service. 

9.  Part  63  of  our  rules  includes  the 
procedures  with  which  a  dominant 
carrier  must  comply  before  we  would 
authorize  it  to  construct,  acquire  or 
operate  new  interstate  transmission 
facilities.^"  We  adopted  these  rules  to 
prevent  carriers  from  inflating  their  rate 
bases  with  facilities,  the  costs  of  which 
could  be  recovered  from  interstate 
ratepayers  even  though  such  facilities 
were  not  necessary  to  the  continued 
provision  of  quality  service.^'  We  also 


'"  Section  204  permits  the  Commission  to  require 
a  carrier  to  "keep  accurate  account  of  all  amounts 
received  by  reason  of  (the  previously  suspended] 
charge  for  a  new  servioe  or  increased  charge. "  47 
use.  204(a).  If  the  investigation  leads  to  the 
conclusion  that  some  or  all  of  the  charges  are 
unreasonable,  the  Commission  may  order  the 
carrier  to  refund,  with  interest,  to  the  affected 
subscribers  that  part  of  the  charges  that  was  found 
unreasonable 

"  By  rate  base,  we  mean  the  net  value  of  the 
carrier's  properly  used  and  useful  in  providing 
regulated  services. 

"•  See  47  CFR  part  63. 

"  But  see  para.  18.  infra. 
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represcribe  depreciation  rates  for  the 
equipment  used  by  AT&T  and  at  least 
some  of  the  LECs  to  provide  interstate 
services.^'  Our  represcription  process, 
performed  annually  for  one-third  of 
these  carriers,  includes  three-way 
meetings  amon^  our  accounting  staff, 
state  commission  staff,  and  each 
affected  carrier,  public  notice  of  the 
proposed  new  depreciation  rates  and  an 
opportunity  for  public  comment  before 
represcription  occurs. 

10.  In  CC  Docket  \o.  86-111,  we  have 
directed  dominant  carriers  to  develop 
cost  allocation  manuals  (CAMs)  for 
apportioning  costs  between  regulated 
and  unregulated  services.  We  ha\  e 
required  that  these  CAMs  comply  with 
guidelines  based  upon  a  fully  distributed 
cost  (FDC)  methodology. 2^  the 
Separations  Manual,  now  codified  as 
Part  67  of  our  rules, '^^  prescribes  the 
rules  these  carriers  must  use  to 
apportion  costs  between  their  interstate 
and  intrastate  operations.  The  cost 
studies  required  to  apply  these  rules  are 
very  expensive.  Rather  than  incur  this 
cost,  some  of  the  smaller  LECs  use 
"average  schedules"  to  determine  the 
compensation  to  which  they  are  entitled 
for  their  interstate  access  services. 
Using  the  proccedures  set  forth  in  Part 
65,  we  represcribe  on  a  biennial  basis 
the  rate  of  return  that  the  LECs  and 
AT&T  must  target  their  interstate 
services  to  eam.^^  With  all  these  steps 


-"■'  Section  220(b)  authorized  us  to  make  such 
prescriptions  only  for  carriers  "subject  to  |the|  Act." 
47  U.S.C.  220(aHb).  Under  section  2(b)(2). 
connecting  carriers  are  "not  subject  to  the  Act"  for 
purposes  of  depreciation  represcription.  See  47 
U.S.C.  152|b)(2). 

'=  See  Separation  of  Costs  of  Regulated 
Telephone  Service  From  Costs  of  Nonregulated 
Activities.  Amended  of  Part  31.  the  Uniform  System 
of  Accounts  of  Class  A  and  Class  B  Telephone 
Companies,  to  Provide  for  Nonregulated  Activities 
and  to  Provide  for  Transactions  Between  Telephone 
Companies  and  Their  Affiliates,  2  FCC  Red  1298 
(1987). 

'«  The  Federal-State  joint  Board  established  in 
CC  Docket  No.  86-297  has  recommended  that  we 
adopt  a  comprehensive  revision  of  Part  67  and 
codify  the  revised  manual  in  a  new  Part  36  of  our 
rules.  See  Amendment  of  Part  67  (new  Part  36)  of 
the  Commissions  Rules  and  Establishment  of  a 
Federal-Stale  (oint  Board.  Recommended  Decision 
and  Order.  2  FCC  Red  2582  (Fed.  St.  )l.  Bd  1987). 
The  Board  recommended  this  action  in  order  to 
make  the  separations  process  simpler  and  to  make 
it  conform  to  our  recently  revised  Uniform  System 
of  Accounts,  which  will  become  effective  as  new 
Part  32  of  our  rules,  binding  on  all  dominant 
carriers,  on  January  1, 1988  See  Common  Carrier 
Services:  Revsion:  Uniform  System  of  Accounts: 
Classes  A.  B  and  C  Telephone  Companies.  47  CFR. 
Parts  31.  32  and  33.  CC  Docket  \o.  78-196.  FCC  86- 
221  (released  MdV  15.  1986).  51  FR  43,493  (Dec,  2. 
1986).  We  have  adopted  the  Board  s 
recommendation.  See  MIS  and  W.ATS  Market 
Structure.  Amendments  of  Part  67  (New  Part  36)  of 
the  Commission's  Rules  and  Establishment  of  a 
Federal-State  Joint  Board.  2  FCC  Red  2639  (1987) 

'■•>  See  CFR  65.701. 


taken  it  becomes  possible  to  defiuc  an 
interstate  revenue  requirement  for  these 
carriers. 

11.  The  next  step  in  the  cost-of-service 
ratemaking  process  is  to  apportion  that 
interstate  revenue  requirement  among 
the  carrier's  interstate  services.  For 
.AT&T,  our  Interim  Cost  Allocation 
Manual  apportions  its  interstate  costs 
among  three  service  categories:  MTS. 
WATS,  and  private  line  services.^* 
Within  these  categories.  AT&T  is 
expected  to  allocate  costs  among 
services  based  upon  FDC  principles.^'' 
Its  MTS  Optional  Calling  Plans  and 
volume  discounts  for  private  line 
services  are  excepted  from  this  general 
costing  requirement.  Both  the  MTS 
Optional  Calling  Plans  Guidelines  Order 
and  the  Private  Line  Rate  Structure 
Guidelines  Order  establish  standards 
against  which  tariff  filings  covering 
these  services  will  be  measured  to 
determine  the  reasonableness  of  the  rate 
structure  AT&T  would  propose.^*  If 
either  AT&Ts  private  line  service 
offerings  or  its  MTS  and  WATS 
offerings  combined  earn  more  than  50 
basis  points  more  than  its  prescribed 
target  rate  of  return.  Part  65  imposes  a 
refund  obligation  upon  the  carrier.^* 

12.  Part  69  of  our  rules  allocates  the 
interstate  costs  of  a  LEG  among  access 
elements  and  a  category  called 
interexchange  operations.^"  It  also 
prescribes  the  method  by  which  several 
access  elements'  rates  are  to  be 
computed.  For  the  remaining  elements, 
the  LECs  retain  some  flexibility  to  target 
individual  access  offerings  above  or 
below  rates  projected  to  earn  the 
prescribed  rate  of  return.^'  Part  65, 


'«  We  prescribed  the  ICA.M  in  Am.  Tel  &  TeL  Co., 
CC  Docket  No.  79-245.  84  FCC  2d  384.  recon. 
granted  in  port  and  denied  in  port.  86  FCC  2d  667 
(1981).  ofpd  sub  nom.  MCI  Telecommunications 
Corp.  v.  FCC.  675  F,  2d  408  (DC,  Cir  1982). 
modified.  94  FCC  2d  1118  (1983|. 

*'  Am.  Tel.  and  Tel.  Co..  Long  Unes  Dep't,  61  FCC 
2d  587  (1976).  recon.  denied  in  part  and  granted  in 
part.  64  FCC  2d  971  (1977).  further  recon.  denied  in 
part  and  granted  in  part  67  FCC  2d  1441  (1978),  affd 
in  pertinent  pot  sub  nom..  Aeronautical  Radio,  Inc. 
V.  FCC.  642  F.2d  1221  (1980).  cert,  denied.  451  U.S. 
920  (1981):  ATsT  Equalization  Filing.  89  FCC  2d 
1000  (1982). 

"  Guidelines  for  Dominant  Carriers'  MTS  Rates 
and  Rale  Stucture  Plans.  CC  Docket  No.  84-1235. 
FCC  85-540.  50  FR  42.945  42.951-52  (Oct  23.  1985). 
59  Rad.  Reg.  2d  70.  81-83  (1985).  Private  Line  Rate 
Structure  and  Volume  Discount  Practices.  97  FCC  2d 
923.  946-49  (1984). 

"  See  47  CFR  65.700,  65.703. 

=">  See  47  CFR  Part  69.  5  69.2(a)  and  (r);  Subparts 
DandE. 

"  Carriers  have  been  permitted  to  exercise  some 
flexibility  in  their  pricing  of  individual  special 
access  services,  "especially  where  the  proposed 
rates  are  designed  in  part  to  discourage  ser\'ice 
bypass."  provided  that  the  overall  special  access 
category  is  targeted  to  the  prescribed  rate  of  return. 
47  CFR  e9.113(b):  Annual  1985  Access  Tariff  Filings. 
Mimeo  No.  7401  (released  Sept.  30. 1985)  at 


however,  groups  the  access  elements 
info  three  categories  and  requires  the 
LECs  to  refund  earnings  for  these 
categories  to  the  extent  they  exceed  the 
prescribed  target  rate  of  return  by  more 
than  a  specified  amount'* 

B.  Market  Structure  and  Cost-of-Service 
Regulation 

13.  Though  incomplete,  the  preceding 
description  of  our  activities  related  to 
cost-of-service  regulation  clearly  shows 
that  the  framework  erected  to  support 
this  mode  of  regulation  is  elaborate  and 
often  cumbersome.  We  have 
nonetheless  needed  this  framework  to 
conduct  effective  cost-of-service 
regulation.  While  we  may  think  of  cost- 
of-service  regulation  with  this  elaborate 
infrastructure  as  "traditional"  regulation 
for  dominant  carriers,  in  fact,  we  did  not 
turn  to  this  form,  of  regulation  until  the 
mid  1960's.  For  the  preceding  thirty 
years,  we  relied  upon  "continuing 
sur%'eillance"  of  earnings  levels  to 
assure  that  the  Bell  System  monopoly  on 
interstate  ser\ices  would  not  lead  to 
AT&Ts  earning  monopoly  profits  from 
those  services.'^  We  found  this  to  be  an 


paragraph  62.  affd  on  review.  FCC  86-379  (released 
Sept.  2. 1986)  appeal  pending  sub  nom.  Western 
Union  Telegraph  Co.  v.  FCC.  No.  86-1592  (DC.  Cir ). 
Some  downward  flexibility  is  permitted  dominant 
earners  offering  MTS  service  under  an  optional 
calling  plan,  or  nontraditiorul  pricing  mechanism,  in 
response  to  competition,  provided  that  the  plan 
results  in  a  net  increase  in  the  carrier's  revenues  for 
switched  services.  Guidelines  for  Dominant 
Carriers'  MTS  Rates  and  Rate  Simclure  Plans,  supra 
n.  28.  50  FR  at  42.951-52,  59  Rad.  Reg.  2d  at  82-83.  In 
Private  Line  Rate  Structure  and  Volume  Discount 
Practices,  supra  n.  28.  97  FCC  2d  at  949.  we  declined 
to  adopt  a  specific  cost  standard  for  the 
reasonableness  of  volume  discounts.  We  indicated 
that  instead  we  would  concentrate  our  review 
primarily  on  "whether  the  discount  fits  into  an 
integrated  rate  structure  of  similar  service 
offerings."  weighing  this  along  with  other  factors, 
such  as  whether  the  volume  discount  contnbutes  to 
meeting  competition  and  to  bnnging  reasonable 
rates  and  efficient  services  to  all  users. 

"  If  a  LECs  earnings  for  any  of  the  three  access 
categories  designated  in  Part  65  exceed  the 
"maximum  allowable  rate  of  return"  during  any 
two-year  period  of  review,  it  must  refund,  either 
directly  to  customers,  or  by  means  of  subsequent 
reductions  in  its  revenue  requirements,  the  amount 
necessary  to  bring  the  earnings  of  the  category 
down  to  the  maximum  allowable  rate  of  return,  plus 
interest,  47  CFR  65.70O-.703.  "Maximum  allowable 
rate  of  return"  refers  to  the  prescribed  rate  of 
return — now  12%  for  the  LECs — plus  a  "margin"  of 
four-tenths  of  one  percent  or  40  basis  points.  47  CFR 
65,700(a):  Authorized  Rates  of  Return  for  the 
Interstate  Services  of  AT&T  Communications  and 
Exchange  Telephone  Carriers.  Phase  III.  FCC  86- 
354.  CC  Docket  No.  84-800  (released  August  25. 
1986)  at  paragraph  52.  51  FR  32,  920  (Sept.  17.  1986). 
In  addition,  if  a  LECs  overall  interstate  earnings 
exceed  the  authorized  return  by  one-quarter  of  one 
percent  (25  basis  points),  then  the  carrier  must 
refund  an  amount  necessary  to  bring  the  overall 
return  down  to  the  overall  maximum.  47  CFR 
65.700(b).  65.703. 

"  We  have  previously  described  continuing 
surveillance  as  "a  process  by  which  many  previous 
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"effective  and  highly  efficient  method  of 
regulation,"  for  the  Bell  System  during  a 
period  when  the  domestic  interstate 
telecommunications  market  was  a 
monopoly.  By  the  early  1960s,  however, 
we  had  become  concerned  about  the 
possibility  that  AT&T  could  and  would 
use  revenue  from  its  MTS  and  WATS 
monopoly  services  to  subsidize  its 
private  line  services,  which  at  that  time 
were  just  beginning  to  confront  the 
threat  of  competition  from  private 
microwave  systems,  the  specialized 
common  carriers,  and  Western  Union.  It 
was  only  in  response  to  that  concern 
that  we  began  the  series  of 
investigations  that  led  us  to  construct 
the  regulatory  edifice  that  we  now  rely 
upon  to  regulate  the  prices  charged  by 
dominant  carriers. ''■• 

14.  We  adopted  the  cost-of-service 
model  as  our  regulatory  paradigm  at  a 
point  in  time  when  competition 
appeared  to  be  confined  to  one  segment 
of  the  interstate  market,  a  segment 
representing  only  a  relatively  small 
share  of  dominant  carriers'  revenues 
and  costs.  ATST,  undivested  and  in 
partnership  with  the  independent 
telephone  companies,  operated 
essentially  as  a  monopoly  enterprise, 
providing  all  but  a  miniscule  share  of 
interstate  communications  services.  The 
subsequent  open  availability  of 
technological  advances  like  digital 
switches,  domestic  satellite  facilities, 
packet  switches,  mini  and  micro 
computers  and  fiber  optic  cable  reduced 
the  partnership's  ability  to  sustain  that 
monopoly  without  regulatory  support. 
Decisions  supportive  of  competition  at 
both  the  federal  and  the  state  level  have 
further  eroded  its  monopoly  power, 

15  At  the  federal  level,  the  courts 
piived  the  way  for  competition's  growth 
in  the  interstate  MTS  and  WATS 


inlerstdle  rale  adjustments  have  been  brought  aljout 
without  formal  proceedings  .  .  .  |in  which|  either 
the  Commission  or  |AT»T|  |would|  initiate 
discussions  looking  toward  appropriate  rale 
changes  whenever  the  level  of  .  .  .  total  interstate 
earnings  has  appeared  to  warrant  such  action."  Am. 
Tel  &  Tel  Co.,  Docket  No.  16258.  2  FCC  2d  173, 177, 
rfcon  denied.  2  FCC  2d  173  (1965). 

'■*  In  1965  we  opened  an  investigation  of  the  rales 
and  services  of  the  Bell  System  in  Docket  16258. 
Am.  Tel.  and  Tel.  Co..  supra  n.  33.  2  FCC  2d  173 
(1965).  Phase  1-A  of  that  investigation  culminated  in 
our  prescription  of  a  rate  of  return  for  all  of  AT&Ts 
interstate  operations.  Am.  Tel.  and  Tel.  Co.,  9  FCC 
2d  30  (1967).  Phase  1-B  was  intended  to  establish 
general  ralemaking  principles.  Eventually  this  phase 
of  Docket  16258  was  "folded  into"  Docket  ,\o.  18128, 
in  which  we  selected  FDC  "Method  7"  as  the 
mi-lhod  of  delerming  costs  for  ratemaking  purposes. 
Am  Tel.  and  Tel.  Co  .  18  FCC  2d  761  (1969);  Am. 
Tel  and  Tel  Co .  Long  Lines  Dep't.  supra  n.27.  61 
FCC  2d  587  For  other  consequences  of  our  initial 
decision  to  replace  continuing  surveillance  with  this 
more  rigorous  form  of  rate  regulation,  see  discussion 
supra  at  paras.  7-11. 


markets.^*  Commission  initiatives  like 
the  Computer  Inquiries  and  Competitive 
Carrier  also  strengthened  competition's 
foothold  in  the  interstate  market. ^^ 
Significant  Impetus  for  change  in  the 
market  also  came  from  AT&T's  1984 
divestiture  of  the  Bell  Operating 
Companies  in  compliance  with  the  terms 
of  the  Modification  of  Final  Judgment 
(MFJ),  the  consent  decree  that  brought 
to  a  close  the  federal  government's 
seven-year-old  antitrust  suit  against  the 
company.^'  With  divestiture  came  equal 
access  to  local  exchange  carriers'  local 
networks  for  AT&T's  interexchange 
service  competitors  ^^  and  access 
charges,  the  post-divestiture 
compensation  mechanism  that  replaced 
the  amalgam  of  tariffs  and  contracts 
through  which  interexchange  carriers 
paid  for  access  local  network  facilities 
they  needed  to  originate  or  terminate 


^*  MCI  Telecommunications  Corp.  v  FCC,  561 
F.2d  365  (D.C.  Cir.  1977),  cert,  denied,  434  U.S.  1040 
(1978)  (Execunet  I)  (Section  214  of  the 
Communications  Act  of  1934,  as  amended,  required 
affirmative  deternination  that  public  interest, 
convenience  and  necessity  mandated  restriction  of 
MCI's  service  to  private  line  services):  MCI 
Telecommunications  Corp.  v.  FCC,  580  F.2d  590 
jD.C.  Cir.)  cert,  denied.  439  U.S.  980  (1978)  (Execunet 
II)  (ATST  required  to  provide  interconnections  for 
MCIs  Execunet  service):  Ortier  (filed  May  11.  1978) 
(DC.  Cir.)  (per  cufiam).  printed  in  Lincoln  Tel.  and 
Tel.  Co.  V.  FCC,  639  F.2d  1092  (DC.  Cir.  1981),  at  659 
F.2d  1109  (DC.  Ci|.  1978)  (per curiam  (Execunet  111) 
(reaffirming  holdiigs  of  Execunet  I  and  Execunet  II 
upon  motions  for  ftay). 

'*  These  proceadings  are  discussed  In  paras.  5-6, 
supra. 

''  United  State*  v.  Am.  Tel.  and  Tel.  Co.,  552  F. 
Supp.  131  (D.D.C.  J982).  afrdsub  nam.  Maryland  v. 
United  States.  460  US.  1001  (1983). 

"  The  MF]  required  that  upon  "bona  fide  request, 
every  |BOC|  end  office  .  .  .  offer .  .  .  [equal)  access 
by  September  1. 1986."  552  F.  Supp.  at  233.  It  did 
recognize  an  exception  for  end  offices  with 
"switches  technologically  antecedent  to  electronic, 
stored  program  control  switches  '  and  for  small  end 
offices  if  the  BOC  could  demonstrate  that  the  "costs 
(of  conversion]  .  .  .  outweigh  the  potential  benefits 
to  users."  Id.  While  the  conversion  of  all  end  offices 
required  to  bring  tjiem  into  compliance  with  the 
terms  of  the  MF|  if  still  ongoing,  as  of  October  1, 
1986,  the  BOCs  had  converted  over  67  million 
access  lines  (to  bfl  distinguished  from  end  offices)  to 
equal  access.  See  t'CC  Public  News  Notice  »  1290, 
released  Dec.  31. 1986.  The  court  will  determine 
shortly  guidelines  for  reasonable  conversion 
schedules  for  the  femaining  offices.  Another 
consent  decree  biids  the  General  Telephone 
Operating  Companies  to  offer  equal  access  under  a 
schedule  calling  for  complete  conversion  no  later 
than  1990.  See  United  States  v.  GTE  Corp..  603  F. 
Supp.  730  (D.D.C.  1984).  Materials  filed  with  its 
October  1986  access  tariff  filings  indicated  that  by 
the  end  of  1986.  GTE  should  have  converted  over 
50%  of  its  access  lines  to  equal  access.  In  the  third 
phase  of  our  accejs  charge  docket,  we  imposed  an 
equal  access  requirement  upon  the  remaining  LECs. 
See  MTS  and  WATS  Market  Structure.  Phase  III, 
CC  Docket  .No.  78»72. 100  FCC  2d  860  (1985).  For  a 
summary  of  the  percentage  of  total  access  lines  thai 
each  of  the  major  Independent  telephone  companies 
has  already  convarted  or  anticipates  converting  to 
equal  access  in  1967.  see  FCC  Public  News  Notice 
«  1291,  released  dec.  31. 1986. 


their  interstate  ser\ices.''*  More  recently 
we  have  concluded  that  the  public 
interest  would  be  served  by  our 
modifying  the  cost  standards  we  apply 
when  reviewing  the  lawfulness  of 
dominant  carriers'  proposals  to  offer 
volume  discounts  for  private  line 
services  or  optional  MTS  calling 
plans. ••° 

16.  The  states  too  have  begun  to 
revise  their  approach  to  regulating 
providers  of  intrastate  common  carrier 
services.  In  some  cases  through 
legislation,  in  others  through  the 
initiative  of  their  utility  commissions, 
many  states  have  recently  reexamined 
or  reformed  how  they  regulate  intrastate 
communications  services.*'  The  net 


"  Before  divestiture,  ATST  compensated  the 
BOCs  for  access  services  through  the  division  of 
revenues  process  and  the  independent  telephone 
companies  through  the  settlements  process.  Tariffs 
through  which  its  competitors  paid  for  access 
services  included  those  covering  Foreign  Exchange, 
or  FX  service,  local  business  service  and  ENFIA 
service.  ENFIA.  or  Exchange  Network  Facilities  for 
Interstate  Access,  service  was  the  result  of 
negotiations  between  AT*T  and  its  switched 
service  competitors,  establishing  and 
interconnection  rate  for  ENFIA  higher  than  FX  rates 
but  lower  than  ATsT  had  proposed.  See  Exchange 
Network  Facilities.  71  FCC  2d  440  (1979).  extended. 
90  FCC  2d  6  (1982).  The  MF).  however,  required  that 
the  division  of  revenues  process  be  replaced  with  a 
system  of  nondiscriminatory  access  tariffs  through 
which  the  BOCs  would  receive  compensation  from 
all  the  interexchange  carriers  using  their  facilities  to 
originate  or  terminate  interLATA  traffic.  552  F. 
Supp.  at  233-34.  Subsequently  in  December  1982. 
and  as  a  consequence  of  its  independent 
investigation  into  the  appropriate  market  structure 
for  the  MTS  and  WATS  market,  this  Commission 
imposed  access  charges  as  the  industry-wide 
mechanism  for  compensating  exchange  carriers 
providing  interstate  access  services.  See  MTS  and 
WATS  Market  Structure.  CC  Docket  No.  78-72. 
Phase  I.  93  FCC  2d  241.  modified  on  recon..  48  FR 
42.987  (Sept.  21, 1983).  modified  on  further  recon. 
(Reconsideration  Order).  97  FCC  2d  682  (1983), 
modified  on  further  recan.,  97  FCC  2d  834  (1984), 
off'd  in  pertinent  port  sub  nom.  National  Ass'n  of 
Regulatory  Util.  Comm're  v.  FCC.  737  F.2d  1095  (D.C 
Cir.  1984),  cert,  denied.  469  U.S.  1227  (1985). 
modified  on  further  recon..  99  FCC  2d  708  (1984), 
appeal  pending  sub  nom.  Am.  Tel.  and  Tel.  Co.,  v. 
FCC,  No.  84-1148  (D.C.  Cir).  modified  on  further 
recon..  101  FCC  2d  1222  (1985).  affd  on  further 
recon..  102  FCC  2d  849  (1985). 

*"  See  Private  Line  Rate  Structure  and  Volume 
Discount  Practices,  suprv  n.28,  97  FCC  2d  293: 
Guidelines  for  Dominant  Carriers'  MTS  Rates  and 
Rate  Structure  Plans,  supra  n  28.  50  FR  42.945. 

*'  Some  mulii-LATA  stales  such  as  Virginia  have 
legislatively  provided  for  removal  of  rate-ofrctum 
constraints  on  competitive  inler-LATA  toll  service. 
Telephone  Competition  and  Deregulation:  A  Survey 
of  the  States.  Office  of  Policy  Analysis  and 
Development.  National  Telecommunications  and 
Information  Administration.  US.  Department  of 
Commerce  (Oct.  1986)  (NTIA  Slate  Survey)  at  6.  In 
others,  such  as  Kansas,  interexchange  carriers  are 
permitted  to  adjust  rates  (referred  to  as  "banded 
rates")  within  a  certain  range  without  regulatory 
approval,  /d.  at  10.  In  certain  states,  such  as 
Minnesota,  where  a  deregulatory  initiative  was 
signed  by  the  Governor  on  |une  1,  1987. 
"steamlined"  regulation,  in  the  form  of  reduced 
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result  of  these  changes  and  the  federal 
policy  changes  described  above  is  that 
fewer  and  fewer  of  dominant  carriers' 
service  offerings  are  subject  to  the 
constraints  of  cost-of-service  regulation. 
There  is  a  substantial  body  of  economic 
literature  suggesting  that  cost-of-service 
regulation  is  particularly  ineffective 
when  it  is  not  or  cannot  be  applied  to  all 
business  endeavors  of  a  dominant 
carrier. ■'2  This  literature  strongly  implies 
that  in  such  an  environment,  cost-of- 
service  regulation  may  impose  very  high 
costs  and  impair  our  ability  to  achieve 
our  statutory  goal  of  just  and  reasonable 
rates  for  those  services  we  do  regulate. 
In  the  next  section  we  examine  in 
greater  detail  the  costs  associated  with 
cost-of-service  regulation. 
Some  states  have  adopted  a  "social 
contract"  approach  to  deregulation  of 
local  exchange  service,  requiring  a 
measure  of  price  stability  from  the  local 
telephone  company  in  return  for 
regulatory  freedom.  In  Nebraska,  for 
exam.ple,  telephone  companies  can  raise 
local  rates  as  much  as  10%  during  any 
12-month  period  without  seeking 
approval  from  the  Nebraska  Public 
Service  Commission.  If  2%  to  5%  of  a 
company's  customers  petition  against 
the  increase,  however,  regulators  will 
review  it.  Nebraska  Law  Deregulating 
Phone  Rates  May  Spur  Some  Changes  in 
Other  States.  Wall  Street  Journal,  May 
12,  1986.  at  7;  Nebraska  Court  Finds 
New  Telecommunications  Law 
Constitutional;  Appeal  Expected, 
Telecommunications  Reports,  Mar.  23, 
1987,  at  7.  See  also  Telecommunications 
Reports,  June  15, 1987,  at  42:  NTIA  State 
Survey  at  33-34  (Vermont  approach  to 
social  contract  legislation).  Other  states 
have  broadened  the  pricing  flexibility 
local  companies  are  permitted  for 
particular  services.  Iowa,  for  example, 
has  deregulated  Centrex  and  private  line 
digital  services,  while  Arkansas  and 
other  states  permiit  long-term  customer 
contracts  for  Centrex  service  and 


nonce  periods,  is  applied.  Cf.  Minnesota 
Interagency  Bill  Awaits  Covernor's  Signature, 
Includes  Provision  for  ATF'T.  Telecommunications 
Reports.  June  1. 1987.  at  8  (describing  subsequently 
approved  bill  which  enumerates  23  categories  of 
"emerging  compelitive"  services,  including  toll. 
private  line  and  Cenlrex,  for  which  carriers  can 
raise  rates  after  30  days  notice  and  decrease  them 
after  10  days'  notice).  Seve.'-al  stales  have  used 
existing  interexchange  rates  as  a  ceiling  below 
which  rates  can  be  changed  pursuant  to  streamlined 
procedures,  but  above  which  changes  must  be 
justified  pursuant  to  full  rate-of-retum  requirements. 
NTIA  Stale  Survey  at  10-11.  See  generally  States 
Adopt  Three  Primary  Approaches  to  Easing  A  Tf-T's 
Regulation.  State  Telephone  Regulation  Report.  June 
18.  1987,  at  6-7;  How  States  Have  Relaxed 
Regulation  of  AT&T  Intrastate  Service,  id.  at  7-10. 

"  See  2  A.E.  Kahn.  The  Economics  of  Regulation 
ch.  6(1971) 


numicrous  states  have  detariffed 
Centrex.  NTIA  State  Survey  at  23,  26, 

C.  Advantages  and  Disadvantages  of 
Cost-of-Service  Regulation 

17.  Cost-of-service  regulation  is 
intended  to  prevent  a  firm  with  market 
power  from  exercising  monopoly  power. 
Regulators  have  been  attracted  to  this 
mode  of  controlling  the  behavior  of 
monopoly  service  providers  because 
conceptually  it  seems  fair  to  both  the 
regulated  company  and  its  customers. 
Cost-of-service  regulation  promises  to 
the  regulated  fi.'-m  the  opportunity  to 
earn  sufficient  revenues  to  cover  its 
costs,  including  a  fair  rate  of  return  on 
equity.  It  also  promises  to  shield 
ratepayers  from  the  exorbitant  rates  that 
a  monopoly,  left  unregulated,  could 
otherwise  impose.  Experience  with  cost- 
of-service  regulation  has  taught  us, 
however,  that,  even  if  done  correctly 
and  well,  it  nevertheless  imposes 
significant  costs  on  regulated  firms  and 
on  those  they  serve.  The  policies  and 
rules  we  have  developed  to  make  this 
method  of  regulation  work  are 
complicated;  their  application  and 
enforcement  are  a  resource  intensive 
activity  for  the  regulator,  the  regulated 
firm,  and  other  interested  parties, 

18.  More  important  than  the  direct 
administrative  costs,  cost-of-service 
regulation  appears  to  impose  other 
economic  losses.  Under  cost-of-service 
regulation  the  carrier  can  increase  its 
dollar  earnings  only  by  enlarging  its  rate 
base.  Thus  cost-of-service  regulation 
can  foster  an  incentive  to  inflate  the  rate 
base.*^  Regulators  are,  however,  in  a 
poor  position  to  second-guess  carriers 
when  they  claim  that  a  particular  capital 
expenditure  is  necessary  to  assure 
continued  high  quality  serv'ice.  Nor  can 
regulators  routinely  perform  the  kind  of 
micromanagement  of  these  firms  needed 
to  detect  whether  the  w^ork  force  is 
bloated,  the  equipment  overdesigned.  or 
the  network  overbuilt.  The  carrier  itself 
has  little  incentive  to  undertake  such  an 
inquiry.  Pure  cost-of-ser\ice  regulation 
fails  to  reward  the  carrier  for  doing  the 
"same  old  thing"  in  a  more  efficient  way 
because  it  fails  to  distinguish  increased 
earnings  attributable  to  increased 
efficiency  from  increased  earnings 
attributable  to  an  exercise  of  market 
power.  Prevention  of  the  latter  is  the 
raison  d'  etre  of  common  earner 
regulation. 


19.  In  a  mixed  market,  like  today's 
interstate  communications  market,  cost- 
of-service  regulation  imposes  other  costs 
as  well.  This  method  of  regulation  can 
create  a  strong  incentive  for  a  dominant 
carrier  to  shift  costs  from  those  services 
for  which  it  faces  competition  to  those 
services  for  which  its  market  power 
enables  it  to  recover  revenues  above  the 
economic  costs  of  providing  the  service, 
Rate-of-retum  regulation  may 
inadvertently  legitimize  that 
overrecovery  because  its  methods  of 
identifying  costs  are  at  best  imperfect.''* 
Cost  allocation  rules  may  limit  a 
carrier's  ability  to  respond  to  this 
incentive,  but  can  do  nothing  to  destrdy 
the  incentive.  As  the  share  of  the 
carrier's  costs  and  revenues  associated 
with  competitive  offerings  grows,  the 
potentially  adverse  impact  on  captive 
ratepayers  from  misallocations  grows 
concomitantly.  Cost-of-service 
regulation  may  also  impede  the 
Commission  "from  acquiring  the 
information  it  needs  to  make  a  reasoned 
determination  about  the  long-term 
viability  of  competition  in  the  long- 
distance business."  **  We  cannot 
determine  whether  competitors  are 
entering  a  regulated  service  market 
merely  because  of  some  pricing 
distortions  created  by  our  regulatorj' 
procedures.  A  rate-of-retum  set  too  high 
creates  an  umbrella  to  shelter 
competitors  less  efficient  than  a 
dominant  carrier;  a  rate-of-retum  set  too 
low  will  exclude  its  competitors  unless 
they  are  more  efficient. 

IV.  Legal  Issues 

20.  Before  we  begin  to  weigh  and  to 
compare  the  costs  and  benefits  of 
alternative  forms  of  regulation  for 
dominant  carriers,  we  must  first 
determine  whether  we  are  under  any 
statutory  obligation  to  continue  using 
cost-of-service  regulation  for  such 
carriers.  Our  preliminary  review  of  the 
Communication  Act,  its  legislative 
history  and  relevant  case  law  has 
revealed  no  such  legal  compulsion.  For 
this  reason  we  tentatively  conclude  that 
we  are  under  no  legal  obligation  to  rely 
upon  cost-of-service  regulation  to  assure 
just  and  reasonable  rates  for  customers 
of  these  carriers  and  that  we  could 
lawfully  replace  cost-of-service 
regulation  with  another  regulatory 
model  consistent  with  the  Act's 
substantive  and  procedural 
requirements,  as  long  as  we  found, 


•'  This  IS  called  the  Averch-Johnson  effect, 
named  after  the  two  economists  that  first  de8crit)ed 
the  incentives  rate-of-return  regulation  can  create  to 
inflate  the  rate  base.  See  H.  Averch  and  L  lohnson, 
Behavior  of  the  Firm  under  Regulator^'  Constraints. 
52  Amer.  Econ.  Rev.  1052  (1962). 


•♦  See  generally  In  Re  Hugolon-Anadarko  Area 
Rate  Case  v.  FPC.  466  F.  2d  974.  985  (9th  Cir.  1972); 
H.  Averch  and  L  Johnson,  supra  n.  43. 1064-65. 

♦'  J.  Hanng  &  E.  Kwerel.  Working  Paper. 
Competition  Policy  in  the  Post-Equal  Access 
Market.  2  FCC  Red  I486, 1489  (1987). 
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based  upon  an  adequately  developed 
-idministrative  record,  that  adoption  of 
the  alternative  would  be  in  the  public 
interest. 

21.  The  Communications  Act  of  1934 
unquestionably  imposes  upon  us  the 
affirmative  obligation  to  "execute  and 
enforce  (its)  provisions."  **  In  particular 
It  imposes  upon  us  a  duty  to  see  that 
rates  for  interstate  common  carrier 
services  are  just  and  reasonable.  To 
enable  us  to  meet  this  responsibility,  the 
Act  has  given  us  not  only  specific 
regulatory  powers.*'  but  also  the  broad 
powers  of  section  4(i).**  While  Title  II  of 
the  Act  vests  this  Commission  with 
certain  explicit  powers  that  are  essential 
if  we  are  to  perform  cost-of-service 
regulation  effectively,  the  Act  does  not 
mandate  its  use:  nor  does  the  legislative 
history  of  the  Act  indicate  that  Congress 
intended  the  Commission  to  use  this 
particular  form  of  regulation  to  assure 
just  and  reasonable  rates.** 

22.  Courts  have  consistently  found  in 
the  Act's  statutory  scheme  a 
congressional  intent  to  vest  in  this 
Commission  broad  discretion  in 
selecting  the  tools  upon  which  it  will 
rely  to  regulate  the  telecommunications 
industry.*"  This  broad  discretion  has 


UM  I 


*•  A7  L.S.C.  151. 

* '  Sft  n.  5.  supra. 

'"  47  use.  154(i);  see  n.5.  supra. 

■"*  In  1910  Congress  enacted  the  Mami-Elkins  Act 
which  placed  inlerslale  telephone  and  telegraph 
services  under  the  3uper\ision  of  the  Interstate 
Commerce  Commission.  See  Commerce  Court 
IMann-Elkins)  Act.  Pub.  L.  No.  218.  ch.  309.  section 
7.  36  Slat  544  (1910|  (amending  the  Interetate 
Commerce  Act  of  1887.  ch.  104.  section  1.  24  Stat. 
37S  (1887)1  (provisions  relating  to  telegraph, 
telephone,  and  cable  companies  repealed  in  1934). 
The  ICC  never  did  attempt  to  impose  rate-ofretum 
regulation  upon  earners  providing  interstate 
communications  services  See  Loeb.  The 
Conmwnications  Act  Pvlicy  Toward  Competition:  .4 
Failure  to  Communicate.  1978  Duke  L].  1, 17 
(hereafter  referred  lo  as  •Loeb").  See  generally  G. 
Brock,  The  Telecommunications  Industry:  The 
Dynamics  of  Market  Structure  159-61  (1981).  In  1934 
President  Roosevelt  urged  Congress  to  consolidate 
in  a  single  independent  agency  the  federal 
regulatory  authonty  over  telecommunications 
services  at  thai  time  scattered  among  the  ICC.  the 
Federal  R.idio  Commission  and  the  Postmaster 
Cieneral  See  Message  to  Congress,  Feb.  :fi  1934, 
reprinted  in  MR  Rep  No  1850.  73d  Cong..  2d  Sess 
1-2  (1934).  The  legislative  history  of  the 
Communications  Act  of  1934  would  suggest  that  this 
cnnsoliddlion.  rather  than  any  great  desire  to 
change  the  way  the  telecommunications  industry 
was  regulated,  was  the  primary  impetus  for  the 
legislation  s  passage.  See  MR.  Rep.  No.  1850.  73d 
Cong..  2d  Sess.  3  (1934).  Loeb,  supra,  at  26  n.l28  and 
accompanying  text. 

^"  See.  e.g..  Western  Union  Infl  v.  FCC.  804  F  2d 
1280.  1292  (DC.  Cir.  1986)  "Itlhe  FCCs  judgment 
about  the  best  regulatory  tools  to  employ  in  a 
particular  situation  is  .  .  .  entitled  to  considerable 
deference  from  the  generalisi  judiciary.');  Computer 
and  Communications  Indus.  Assn  v.  FCC.  693  F.2d 
198.  212  (DC.  Cir.  1982).  cert,  denied.  461  U.S.  938 
119831;  Am  Tel.  and  Tel  Co.  v.  Co.  v.  FCC.  572  F.2d 
17.  26  (2d  Cir).  cert,  denied.  439  U.S.  875 119781: 
Note.  Recent  Federal  Actions  Affecting  Long 
Distance  Telecommunications:  A  Sur\ey  of  Issues 


explicitly  been  found  to  extend  to  the 
Commission's  "selectifon  of]  methods 
for  the  exercise  of  its  powers  to  make 
and  oversee  rates,"*'  We  may  make  any 
reasonable  selection  from  available 
alternatives, '2  As  the  courts  have  held 
for  other  federal  agencies,*^  acceptable 
alternatives  may  include  regulatory 
schemes  that  do  not  adhere  rigidly  to  a 
cost-based  determination  of  rates,  much 
less  one  based  on  an  individual  service 
provider's  own  costs.  The  touchstone  for 
determining  whether  rates  are  just  and 
reasonable  is  whether  those  rates  fall 
within  a  zone  of  reasonableness,**  That 
zone  is  "bounded  at  [the  lower]  end  by 
investor  interest  against  confiscation 
and  at  [the  upper]  end  by  the  consumer 
interest  against  exorbitant  rates."** 
Thus  a  reasonable  alternative  to  cost-of- 
service  regulation  must  "result  in  a 
reasonable  balance  between  consumer 
and  investor  interests",**  Our 
discretion,  while  broad,  is  not.  however, 
unbounded.  Any  method  for  regulating 
rates  for  the  common  carrier  services  of 
dominant  carriers  should  include 
mechanisms  either  capable  of  driving 
the  carrier's  rates  into  the  zone  of 
reasonableness  of  able  to  defect  and  to 
correct  for  the  failure  of  market  forces  to 
achieve  this  result,*' 

23.  It  has  been  over  twenty  years 
since  we  asked  that  fundamental 
question  that  caused  us  to  reexamine 
how  we  regulate  the  rates  of  AT&T  and 
the  local  exchange  carriers:  Is  there  a 
better  way  to  discharge  our  obligations 


Concerning  the  Microwave  Specialized  Common 
Carrier  Industry.  43  Ceo.  Wash.  L.  Rev.  878.  896  n.89 
and  cases  cited  therein  (1975). 

' '  Aeronautical  Radio.  Inc.  v,  FCC  supra  n.  27.  642 
F.2datl228. 

'*  MCI  Telecommunications  Corp.  v.  FCC  675 
F.2d  408.  413  (DC  Cir.  1982). 

"  See  FERC  v.  Pennzoil  Producing  Co.,  439  U.S. 
508.  517  (1979):  Permian  Basin  Area  Rate  Cases.  390 
U.S.  747,  769.  797-S8.  800.-805  (1968):  Wisconsin  v. 
FPC.  373  U.S.  294.  309  (1963):  FPC  v.  Natural  Gas 
Pipeline  Co..  315  US.  575,  585-86  (1942). 

>*  FERC  V.  Pen»zoil  Producing  Co..  439  U.S.  al 
519. 

"  jersey  Cent.  Power  and  Light  Co.  v.  FERC.  768 
F2d.  1500, 1503  (DC.  Cir.  1985).  affd  on  rehearing. 
810  F.  2d  1168  (D.C.  Cir.  1987)  (en  banc)  [quoting 
Washington  Gas  Light  Co.  v.  Baker.  188  F.2d  11, 15 
(DC.  Cir.  1950)  cert,  denied.  340  U.S.  982  (1951)).  ' 

»•  Id.  at  1504. 

"  Farmers  Union  Cent.  Exch..  Ina  v.  FERC.  734 
F.2d  1486. 1509  (D.C  Cir.).  cert,  denied  sub  nam. 
Williams  Pipe  Line  Co.  v.  Farmers  Union  Cent. 
Exch..  Inc.  469  U.S.  1034  (1984).  In  this  case,  the 
court  was  reviewing  the  decision  of  the  Federal 
Energy  Regulatory  Commission  lo  adopt  a 
methodology  for  getting  ceilings  on  profits  of  oil 
pipeline  operatort  that  permitted  a  range  of 
allowable  prices  ftat  would  have  been  excessively 
high  "unless  competition  in  the  oil  pipeline  market 
drjove)  the  actual  prices  back  down  [to  reasonable 
levels)."  Id.  at  1509.  Because  it  found  that  "nothing 
in  (FERC'sj  regulatory  scheme  itself  acl(edj  as  a 
monitor  lo  see  if  this  |  would]  occurj]  or  to  check 
rales  if  it  jdidj  not."  the  court  held  the  methodology 
fatally  flawed  and  inconsistent  with  the  agency's 
statutory  mandate  lo  assure  just  and  reasonable 
rates.  Id. 


under  the  Communications  Act?  We 
pose  that  question  again  based  upon  our 
tentative  conclusion  that  neither  the 
Communications  Act  nor  its  legislative 
history  erects  any  bar  to  our  replacing 
cost-of-service  regulation  with  a  method 
of  regulation  through  which  we  can 
better  meet  our  obligation  to  protect 
customers  of  dominant  carriers  against 
unreasonable  rates.  We  have  presented 
the  preliminary  legal  analysis  that  forms 
the  basis  for  that  tentative  conclusion, 
as  well  as  our  tentative  conclusions 
about  the  characteristics  that  an 
alternative  to  cost-of-service  regulation 
must  possess  to  be  legally  acceptable. 
We  invite  interested  parties  lo  comment 
on  that  analysis. 

V.  Regulation  by  Price  Caps 

.4.  The  Price  Cap  Model 

24.  Based  on  our  tentative  conclusion 
that  we  are  under  no  legal  compulsion  to 
continue  using  cost-of-service  regulation 
for  dominant  carriers  if  a  more  effective 
or  a  comparably  effective,  but  less 
costly,  alternative  exists,  our  goal  in  this 
proceeding  is  to  determine  whether  we 
can  achieve  such  regulatory  reform.  The 
model  offering  the  greatest  promise  is 
one  under  which  ceilings  would  be 
imposed  on  a  carrier's  service  rates.** 
Those  ceilings  would  be  periodically 
adjusted  to  reflect  easily  observable 
changes  in  costs  generally  lying  beyond 
the  carrier's  control.  In  particular,  this 
approach  would  include  a  rate 
adjustment  factor  that  would  lower  caps 
to  reflect  expected  increases  in  industry- 
wide or  nationwide  productivity.  Within 
these  limits,  a  carrier  would  be 
permitted  to  adjust  the  rates  for  capped 
services  with  little  or  no  prior  regulatory 
intervention. 

B.  Experience  with  Price  Cap 
Regulation  I 

25.  Recent  regulatory  reform  in  Great 
Britain  has  been  based  on  the  price  cap 
model.  Before  1984,  British  Telecom  (BT) 
was  a  government-owned  monopoly 
providing  both  domestic  and 
international  telecommunications 
services  to  British  customers.  The 
Telecommunications  Act  1984 


"  Recent  papers  by  Haring  and  Kwerel  and  by 
Baumol  and  Willig  discuss  two  variations  on  the 
price  cap  approach  to  regulating  rates.  See  \.  Haring 
&  E.  Kweral,  Supra  n.  45.  W  |.  Baumol  &  R.D.  Willig, 
Paper,  "Toward  Rational  Deregulation  in 
Telecommunications  ".  allached  to  Letter  lo  William 
\.  Tricarico,  Secretary,  FCC,  from  SB.  Levenson, 
AT&T  Communications  Inc.  re:  Decreased 
Regulation  of  Certain  Basic  Telecommunications 
Services,  CC  Docket  No.  86-421  (Apr.  16. 1987). 
These  variations  differ  from  the  price  cap  approach 
we  propose  here  to  the  extent  that  they  would  rely 
on  marketplace  forces,  rather  than  price  caps,  lo 
regulate  directly  the  raits  of  competitive  common 
carrier  services. 
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simultaneously  abolished  BT's  exclusive 
franchise  over  telecommunications 
services  and  mandated  its  privatization 
through  the  sale  to  the  public  of  51 
percent  of  its  stock.  The  Act  authorized 
the  licensing  of  BT  and  (until  1990)  only 
one  competitor.  Mercury,  to  provide 
basic  voice  telephony.^**  It  also 
established  a  new  regulatory  agency, 
the  Office  of  Telecommunications 
(OFTEL),  headed  by  a  Director  General 
of  Telecommunications  (DGT)  and 
created  to  issue  the  authorized  licenses, 
to  enforce  their  terms,  and.  if  necessary, 
to  modify  them. 

26.  Prior  to  the  enactment  of  the  1984 
legislation,  the  question  of  whether  and 
how  to  regulate  the  privatized  BT's 
profits  received  extensive  debate. 
Government  officials,  economists  and 
consultants  examined  and  proposed 
several  alternatives  for  exercising 
control  over  BT's  market  power.  These 
alternatives  included  variations  on  the 
traditional  rate-of-return  model,  a  profit 
ceiling  scheme  and  the  novel  "output- 
related  profits  levy"  approach.*"  The 
Littlechild Report,  which  was 
commissioned  by  the  British  Department 
of  Industry,  analyzed  each  of  these 
alternatives  in  terms  of  its  ability:  (1)  To 
protect  against  exercise  of  monopoly 
power;  (2)  to  promote  efficiency  and 
innovation:  (3)  to  minimize  the  burden  of 
regulation:  (4)  to  promote  competition: 
and  (5)  to  maximize  the  anticipated 
proceeds  from  the  initial  sale  of  BT 
stock  and  the  prospects  for  successful 
operation  of  the  privatized  BT.  The 
Littlechild  Report  found  each  of  these 
regulatory  approaches  to  be 
substantially  ineffective  with  respect  to 
one  or  more  of  these  criteria.  The  report 
then  presented  the  price  cap  approach, 
or  "local  tariff  reduction  scheme,"  ^' 
which  it  found  to  be  far  better  able  than 
any  of  the  other  regulatory  schemes 
under  consideration  to  meet  the  five 
stated  obiectives. 

27.  The  British  price  cap  approach 
required  the  identification  of  those 
services  over  which  BT  exercised 
monopoly  power. ®^  The  Littlechild 
Report  identified  "rentals,  local  calls 
and  other  services  of  particular  concern 
(e.g.,  call  boxes)"  as  meeting  this 
requirement.  Under  the  price  cap 
approach  presented  in  the  Littlechild 


Report,  these  services  as  a  group  would 
be  made  subject  to  the  constraint  that 
the  weighted  *'  average  of  their  prices 
should  not  increase  by  a  factor  of  more 
than  the  rate  of  inflation,  as  measured 
by  the  Retail  Price  Index,  or  RPI,  less 
some  fixed  percentage  that  was  to  be 
negotiated  by  BT  and  the  regulators,'* 
Tying  the  average  rate  for  these  services 
to  the  RPI  assured  that  the  average  cost 
of  service  to  consumers  would  not 
increase  in  real  terms;  the  reduction 
differential  would  result  in  actual  cost 
savings  to  customers  and  would  give  the 
carrier  an  incentive  to  increase  its 
productivity.  Rates  for  services  not 
included  in  the  basket  would  not  be 
subject  to  explicit  price  constraints.  The 
Littlechild  Report  proposed  that  the 
formula,  as  well  as  the  basket  of 
services  to  which  it  would  apply,  be 
subject  to  review  by  Her  Majesty's 
Monopoly  and  Mergers  Commission  at 
the  end  of  a  five  year  period.  At  that 
point,  either  the  formula  or  the  basket  of 
services  to  which  it  applied  could  be 
revised  or  even  eliminated,  depending 
on  the  extent  and  strength  of 
competition.  The  Report  also  called  for 
license  provisions  prohibiting 
unreasonable  discriminations  or 
preferences  among  classes  of  customers 
as  well  as  tariffing  requirements  similar 
to  those  found  in  sections  203(a)  and 
203(c)  of  the  Communications  Act.'^ 

28.  The  Telecommunications  Act  1984 
ultimately  enacted  by  Parliament 
adopted  the  price  cap  proposal  model 
presented  in  the  Littlechild  Report.  The 
set  of  services  to  which  it  applied, 
however,  encompasses  not  only  the 
rentals  of  business  and  residential 
exchange  lines  mentioned  explicitly  in 
the  Littlechild  Report,  but  also  direct 
dialed  inland  services,  which  include 
both  local  and.  domestic  toll  direct  dial 
calling.  Rates  for  connection  charges, 
international  calls,  operator  services. 
pay  phones  and  private  line  services  are 
not  subject  to  the  cap.  The  price  cap  rule 
finally  adopted  is  easily  stated;  The 
average  annual  price  increase  for  rental 
of  business  and  residential  exchange 
lines  and  for  direct  dialed  inland 
telephone  calls  (except  those  made  from 
public  pay  phones)  must  be  limited  to  3 
percentage  points  below  the  rate  of 
inflation,  as  measured  by  the  Retail 
Price  Index,  or  RPl-3."'  This  constraint 


does  not  apply  separately  to  each  of  the 
services  within  this  basket  of  services, 
but  rather  to  the  group.  Thus  the  rule 
gives  BT  the  flexibility  to  raise  rates  for 
an  individual  service  within  the  basket 
of  services  subject  to  this  pricing 
constraint  as  long  as  the  average  price 
of  all  services  in  the  basket  does  not 
exceed  RPI-3.  It  also  permits  BT  to 
restructure  rates  for  services  within  the 
basket,  as  long  as  the  resulting  rates 
also  comply  with  the  price  constraint."' 
BT's  license  also  contains  a  provision 
prohibiting  undue  preferences  or 
discrimination  against  particular 
persons  or  groups  of  persons:  another 
provision  requires  that  BT  publish  its 
rates  for  services  covered  by  the  pricing 
constraint  on  28  days'  notice  and,  for 
each  of  those  services,  charge  only  the 
published  rate. 

29.  At  the  present  time,  the  British 
approach  focuses  on  price  levels  and 
imposes  no  additional  constraint  on 
BT's  profits.  The  reasoning  behind  the 
decision  to  impose  no  explicit  constraint 
on  the  profits  that  BT  could  realize  was 
that,  because  the  price  cap  already 
protects  those  services  for  whch 


»•  See  I.M.  Stelzer,  Regulating 
Telecomnwnicotions  in  Britain:  A  New  Alternative 
to  the  U.S.  Approach.  Telematics.  Vol.  3,  No.  9  at  7 
(Sept.  1986). 

*°  For  descriptions  of  these  alternatives,  see  S.C. 
Littlechild.  Regulation  of  British 
Telecommunications  Profitability:  A  Report  to  the 
Secretary  of  State  for  Trade  and  Industry 
(Littlechild Report),  submilled  Feb.  1983. 

•' W.  al37. 


"  The  weighting  factors  proposed  and 
subsequently  adopted  were  the  "revenues  that  BT 
reasonably  believes  to  have  been  received  from 
each  relevant  class  of  Iservice)."  Review  of  British 
Telecoms  Tariff  Changes.  November  1986  (OFTEL 
Report).  "Report"  section,  at  para.  12. 

"  Littlechild  Report,  supra  n.60  at  38 

"  47  U.S.C.  203(a).  203(c). 

"  OfTEL  Report,  supra  n.63.  at  para.  12.  The 
average  price  increase  authorized  under  this 


formula  in  a  given  year  is  computed  using  historical 
data.  If  the  RPI  fell  below  three  percent,  so  that  RPI- 
3  would  be  less  than  zero.  BT  would  have  to  lower 
rates  for  services  within  the  basket  BT  would  have 
one  year  in  which  to  adjust  pnces  downward  as 
long  as  no  increases  in  individual  service  rales 
occur  in  this  pcnod.  In  addition,  if  BT  did  not  take 
full  advantage  of  the  price  increases  aulhonzed  for 
a  given  year,  it  could  also  carry  the  unused  "credit" 
forward  a  penod  of  two  years  during  which  it  might 
use  the  credit  to  justify  additional  rate  increases. 
"  While  the  regulatory  constraints  imposed  by 
the  terms  of  its  license  clearly  leave  BT  with 
substantial  discretion  with  respect  to  twth  rate 
structure  and  rate  levels  for  individual  services.  BT 
has  committed  itself  independent  of  the  licensing 
process  to  refrain  from  raising  rales  for  an 
individual  service  within  the  basket  by  more  than  2 
percentage  points  above  the  RPI.  /  p.,  RPI  +  2.  When 
competition  from  Mercury  caused  BT  to  threaten  to 
abandon  its  voluntary  RPI +  2  constraint,  the  DGT 
concluded  that  even  in  the  absence  of  specific 
authority,  he  had  a  duty  to  see  thai  rale  rebalancing 
"is  not  carried  beyond  the  point  thai  is  jusliHed  on 
economic  grounds."  I.M.  Stelzer.  supra  n.59.  at  9-10 
ft  n.7  (quoting  Report  of  the  Director  General  of 
Telecommunications  for  the  period  )an.  1  to  Dec.  31. 
1985  to  the  Secretary  of  Slate  for  Trade  and 
Industry  presented  to  Parliament  in  pursuance  of 
Section  55  of  the  Telecommunications  Act  1984. 
London:  Her  Majesty's  Stationery  Office.  )une  25. 
1986.  p.  10).  In  September  1986.  EtT  announced  major 
changes  to  the  prices  for  services  subject  to  the 
pricing  constraints  It  proposed  to  change  not  only 
the  price  levels  but  also  \he  units  of  service  to 
which  they  applied.  The  DGT  subsequently 
reviewed  the  proposal  to  determine  whether  the 
rales  as  restructured  still  satisfied  both  the  RPI-3 
constraint  for  the  designated  services  overall  and 
the  RPI +  2  constraint  for  each  of  those  services 
individually.  See  OFTEL  Report,  supra  n.63. 
"Report"  Section,  at  paras.  13-17.  98-112.  Since  he 
found  the  restructured  rales  satisfied  both 
constraints,  he  did  not  indicate  how  he  would 
propose  to  fulfill  his  responsibility  to  sec  that  rale 
rebalancing  did  not  lead  to  unreasonable  results. 
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compelition  is  thought  to  be  inadequate, 
profit  ceilings  would  offer  no  additionjil 
benefit.**  The  u.se  of  profit  ceilings 
would,  however,  impose  the  additional 
burdens  dssociated  with  allocating  joint 
costs  and  calculating  rates  of  return.** 
There  was  also  concern  that,  set  too 
low,  the  ceilings  could  restore  all  the 
disincentives  to  efficiency  that 
traditional  rate-of-refum  regulation  is 
thouk;ht  to  introduce.'"  .As  the  DOT  has 
observed,  however,  "the  distinction 
between  price  control  regulation  and 
rate  of  return  regulation  is  not  and 
cannot  be  clear-cut."  ''  Noting  that  any 
assessment  of  how  effectively  a  price 
control  approach  is  working  must  take 
into  account  the  reasonableness  of  the 
return  the  carrier  is  actually  earning  and 
the  extent  to  which  those  earnings  are 
attributable  to  gains  in  efficiency.''*  the 
DGT  recently  completed  an  examination 
of  BTs  earnings  following  regulatory 
reform.  Finding  that  BT  was  not  earning 
an  excessive  rate  of  return,  the  DGT 
concluded  that  the  current  price 
constraints  were  meeting  regulatory 
objectives  and  that  there  was  therefore 
no  basis  for  changing  the  pnce  control 
formula. ■'3 

.30.  In  the  United  States  there  has  been 
testing  of  variation  on  the  price  cap 
model.  In  its  Docket  No.  85-17,  the  New 
York  Public  Service  Commission 
separated  New  York  Telephone 
Company's  (NYT's)  "discretionary" 
services  and  new  revenue  sources  from 
the  remainder  of  its  services.''*  It 
imposed  a  moratorium  on  general  rate 
cases  until  late  1988  that  had  the  effect 
of  capping  rates  for  services  in  the  last 
category.''^  The  carrier  was  permitted  to 
pass  through  to  customers  only  pre- 
specified  cost  increases,  including  the 
effects  of  wage  contract  negotiations, 
cert.iin  tax  changes,  separations 
changes  and  depreciation  rate  changes, 
subject  to  certain  set-offs.  The  amount 
of  the  overall  adjustment  to  rates  to 
reflect  changes  in  these  factors,  as  well 


'"  intlechild  Report  supra  n.60.  at  38. 

"»  /d. 

' '  OFTEL  Report,  supra  0.63.    Report"  section,  at 
prfra.  25. 

'•*  Id .  ""Report"  section,  at  paras  22-31. 

'^  Id..  "Report "  section,  at  para.  65. 

'<  New  York  Tel.  Co.,  Case  28691.  Opinion  No. 
85-17  (N.Y  PSC  0(;1   11.  19fl3|:  on  reh..  Opinion  No. 
85-171AI.  74  PI.R  Mh  5«)  (N  Y  P.S.C.  198t)|;  Opinion 
No  35-17(81.  77  PfR  4th  n9|.N,YPS,C.  1986) 
(Opinion  and  Order  xr^nlmg  setond-sldge 
adjuslmenls  to  rale  caps  and  specifying  how  they 
should  be  refletted  in  revised  lanffs^  Opinion  No. 
85-riC)  IN.Y.P  S  C.  Ian  5. 1987);  Opinion  85-17(D) 
(N  Y.PS.C.  May  11.  1987]  (Opinion  and  Order 
extendins  rale  case  moraloriuml. 

"  See  New  York  Tel-  Co..  Case  .No.  28961. 
Opinion  No  85-17|Al.  sjpro  n  74.  74  PUR  4th  at  595. 
Thus  rates  for  basic  local  services  will  not  rise 
durinji  the  moralonum. 


as  the  share  of  this  amount  that  would 
be  recovered  through  increased  rates  for 
both  capped  and  non-capped  services, 
would  be  determined  by  Public  Service 
Commission  order.''*  The  rate 
moratorium  did  not  extend  to 
discretionaiy  services  or  new  services. 
Discretionary  services  include:  custom 
calling  services:  remote  call  forwarding; 
optional  calling  plans;  TOUCH-TONE 
Calling;  l.NTELLIPATH  Service;  Centrex 
lines  and  optional  features  designated 
as  non-stabilized."  The  PSC  found  that 
NYT  has  a  "virtual  monopoly  on  most  if 
not  all  of  the  services  it  listed  as 
'discretionary,'  and  w[ouldj  retain  this 
market  dominance  during  the 
moratorium."  ''»  Thus,  while  the  British 
price  cap  approach  sought  to  include 
those  services  over  which  BT  enjoyed 
monopoly  power  in  the  basket  of 
protected  services,  the  New  York 
approach  did  not.  Under  the  New  York 
plan,  the  Public  Service  Commission  did 
state,  however,  that  it  would  permit  rate 
increases  for  discretionary  services  only 
if  they  involve  innovative  marketing/ 
pricing  concepts  or  cost-based  rate 
restnicturings.'" 

31.  Recently  the  Public  Service 
Commission  extended  the  rate  case 
moratorium  until  1991.  The  terms  of  the 
order  extending  the  moratorium  permit 
NYT  to  file  rate  adjustments  in  August 
1988  and  August  1989,  after  hearing,  to 
reflect  increases  to  its  intrastate  revenue 
requirement,  not  to  exceed  $100  million, 
attributable  to  changes  in  employee 
compensation  contracts.  New  York  City 
ad  valorem  taxes  and  separations 
changes.  There  would,  however,  be  no 
adjustment  for  inflation.  The  proposed 
August  1988  adjustments  must  also 
reflect  a  further  offset  of  a  "200  basis 
point  reduction  in  the  yield  component 
of  the  equity  return  allowance  [from  14% 
to  12%]."  *°  "Hie  moratorium  extension 
order  authorized  NYT  to  retain  one-half 
of  any  earnings  it  makes  during  this 
period  that  exceed  its  authorized  return 
of  14%  on  the  equity  portion  of  its 
intrastate  rate  base.*' 

32.  In  explaining  its  decision  to 
prolong  the  rate  moratorium,  the  Public 
Service  Commission  listed  the  benefit  it 
provided.  First,  ratepayers  would  enjoy 
stable  rates  that  would  most  likely  be 
lower  than  those  following  a  general 
rate  case.  Second,  by  limiting  the  costs 


"  See.  e.ji..  Ne»v  York  Tel.  Co.  Opinion  86-17(B).  - 
sup.-a  n.74.  74  PUf?  4lh  119. 

"  New  York  Tfelephone  Co.,  Case  No.  28961, 
Opinion  No.  85-1?  (D).  supra  n.74.  at  29. 

"  Id.  at  42.       I 

"  Id 

•"  Appendix  Id  New  York  Tel.  Co.,  Opinion  85- 
17(D|.  si/pron.74,  al  2. 
"Wat  3. 


that  NYT  could  flow  through  to 
ratepayers  to  certain  known  and 
unavoidable  costs,  this  approach  tied 
NYT's  finnacial  saccess  to  the  efficiency 
of  its  operations."^  Third,  the 
moratorium  freed  both  the  company  and 
the  Public  Servit  e  Commission's  staff 
from  the  burden  of  the  constant  cycle  of 
rate  cases,  permitting  the  former  to 
devote  its  energies  to  improving  service 
and  efficiency  and  the  latter  to  pursue 
"more  creative  aspects  of  regulation."  *^ 
These  benefits,  which  the  British  plan 
would  also  appear  to  offer,  are  clearly 
consistent  with  our  federal  mandate.  We 
seek  comments  on  whether  either  the 
British,  the  New  York  or  other 
regualtory  approaches  adopted  by 
various  states  or  advocated  by  other 
policymakers  '*''  could  be  adapted  to 
federal  use  in  such  a  way  that  it  would 
produce  a  more  efficient  and  effective 
method  of  regulating  rates  for  interstate 
services  provided  by  dominant  carriers, 

C.  Advantages  and  Disadvantages  of  the 
Price  Cap  Model 

33.  The  price  cap  model  promises 
many  benefits  to  consumers.  Because  it 
would  permit  the  carrier  to  retain  at 
least  some  of  the  profits  arising  from 
increased  efficiency  or  creativity,  this 
method  of  regulating  would  encourage 
greater  efficiency  and  innovation  than 
exists  now,  especially  in  less 
competitive  markets.  This  approach 
would  substantially  decrease  incentives 
to  shift  costs  from  more  to  less 
competitive  service  offerings.  The  rules 
governing  the  periodic  revision  of  the 
caps  could  reduce,  if  not  eliminate,  any 
perverse  incentives  to  inflate  rate  bases. 
Carriers  would  no  longer  be  able  to 
exploit  factors  within  their  control  to 
increase  their  earnings  at  ratepayers' 
expense.  Price  caps  m.ight  also  offer 
ratepayers  greater  protection  against 
sudden  steep  r?ite  increases  than  cost- 
of-service  regulation  can  provide.  This 
model  could  also  prove  to  be  simpler  to 
administer  than  our  current  cost-of- 


UM  I 


**  Here  too  the  .New  York  and  the  British 
approaches  deviate.  Ihe  British  price  cap  fcrmulu 
called  for  adjustments  based  solely  on  factors 
beyond  Ihe  carriers  control,  albeit  loosely  tied  to  Its 
costs  of  operation.  The  criteria  used  by  New  York  in 
selecting  Ihe  adjustment  factors  for  its  price  cap 
approach  were  that  the  factors  be  either  exlemally 
Imposed  or  readily  verifiable  and  be  of  Ihe  sort 
allowable  in  a  general  rate  proceeding.  New  York 
explicitly  excluded  costs  attributable  to  general 
inflation,  however.  New  York  Tel.  Co..  Opinion  85- 
17(A1.  supra  n.74.  74  PUR  4th  at  594. 

"»  New  York  Tel.  Co.,  Opinion  8&-17fD).  supra 
n.74,  at  34. 

'*  See  discussion  supra  at  para  16  and  n  41; 
NTIA  Regulatory  Alternatives  Report.  National 
Telecommunications  and  Information 
Adminislraiion,  U.S.  Department  of  Commerce  (July 
1987). 
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service  approach.  The  price  cap  model 
could  also  reduce  the  resources 
competitors  feel  compelled  to  commit  to 
participation  in  the  administrative 
process.  This  would  permit  them  to 
bring  to  competition  in  the  marketplace 
resources  they  now  have  diverted  to 
competition  in  judicial,  regulator^',  and 
political  arenas. 

34.  In  its  purest  form,  the  price  cap 
model  does  have  scjme  potential 
weaknesses.  Its  primary  focus  is  on  rate 
levels,  not  profits.  It  protects  ratepayers 
through  controlling  the  level  of  rates,  not 
the  level  of  carrier  profits.  As  noted 
earlier,**-^  the  Communications  Act 
requires  that  rates  for 
telecommunications  services  not  be 
unjust  or  unreasonable  or  unreasonably 
discnminatory."*  The  provisions  of  the 
Communications  Act  are  also  to  be  read 
in  light  of  the  statement  of  purpose 
found  in  Section  1  of  the  Act.^'  Even 
with  fixed  or  declining  rates  a  carrier 
conceivably  could  earn  profits  so 
excessive  that  they  fell  tjeyond  the 
"zone  of  reasonableness."  Under  the 
model  described  above,  this  could  occur, 
for  example,  if  the  carrier's  costs  of 
production  fell  substantially  more 
sharply  than  industry-wide  or 
nationwide  productivity  factors  used  to 
adjust  its  price  ceilings."'*  At  the  other 
extreme,  the  price  cap  model  described 
above  may  need  modification  to  comply 
with  the  constitutional  prohibition 
against  confiscatory  rates.*'  We  aho 
seek  comment  on  whether  the  price  cap 
model  might  adversely  affect  service 
quality  or  technological  innovation 
resulting  in  a  feature-nch  network, 
especially  for  small  business  and 
residential  users.  We  tentatively 
conclude,  however,  that  these  possible 
flaws  could  be  addressed  without  fatally 
undermining  the  advantages  that  a  price 
cap  approach  appears  to  possess. ^° 

35.  We  tentatively  find  that  the 
advantages  of  the  price  cap  model 
appear  to  outwei.yh  its  disadvantages. 
We  seek  comment  on  the  validity  of  this 
tentative  finding  and  welcome 
commenting  parlies'  assessment  of:  (1) 
The  likelihood  that  enhanced  carrier 
efficiency  or  innovation  will  result  from 
the  possibility  of  the  carrier's  retaining, 
in  whole  or  in  part,  incremental 
revenues  resulting  from  these  factors; 


"^  See  para.  4.  n  5  supra. 

"  See  47  U.S.C  201-202. 

"'  2A  Sutherland  Stat.  Const.  Sections  45.09, 
•)".01-47.0Z  47.(M  (4th  ed.);  see  47  US  C.  LSI. 

""  See  paras  62  and  71  and  n  128.  infro.  We 
would  propose  thai  any  price  cap  plan  wc  might 
adopt  would  include  procedures,  both  routine  and 
extraordinary,  lo  correct  for  unreasonably  high 
levels  of  earnin)is. 

'"  Sec  para.  43.  n.99  infra. 

•°  See  di8«;ussion  in  pora.  22  arvd  n.57.  supra. 


and  (2)  the  likelihood  that  projected 

increases  in  carrier  innovation  ar,d/or 
efficiency  that  may  result  from  the 
possibility  of  higher  earnings  would  lead 
to  lower  prices  for  the  tarifTed  services 
from  which  those  earnings  would  be 
derived. 

36.  Based  on  our  tentative  finding,  we 
turn  our  attention  in  the  next  section  to 
developing  a  set  of  rules  and  procedures 
based  on  the  price  cap  model  that  would 
incorporate  its  advantages  and  mitigate 
its  disadvantages.  In  particular  we  seek 
to  define  a  set  of  rules  to  discharge  our 
respective  constitutions  *'  and  statutory 
obligations. 

37.  In  subsequent  paragraphs  we 
discuss  the  questions  that  need  to  be 
addressed  before  the  price  cap  model 
can  be  transformed  into  a  legal, 
workable  and  potentially  more  efficient 
method  of  regulation  than  the  one  under 
which  we  now  operate.  We  present 
several,  but  certainly  not  all.  possible 
answers  to  these  questions  and  explore 
so.me  of  the  apparent  strengths  and 
weaknesses  of  the  options  we  discuss. 
We  seek  comment  on  which 
combinations,  if  any,  of  these  possible 
answers  would  lead  to  a  methodology 
that  would  be  better  able  to  protect 
ratepayers  than  cost-ofservice 
regulation.  VVe  are  also  prepared  to 
examine  other  regulatory  approaches 
that  could  be  shown  to  meet  these  two 
objectives.  We  anticipate  that  we  will 
need  to  compare  our  present  cost-of- 
service approach  with  such  alternatives 
to  determine  which  would  best  serve  the 
public  interest. *2  To  the  extent  that 
commenters  can  quantify  the  relative 
costs  and  benefits  of  alternative  forms 
of  regulation  for  the  Commission,  the 
regulated  carrier,  and  the  public,  such 
data  would  aid  our  deliberations. 

D.  Finding  an  Acceptable  Alternative 

38.  To  establish  a  method  of  regulating 
rates  based  upon  the  price  cap  model 
requires  a  set  of  rules  and  procedures 
that  would  answer  the  following  three 
major  questions  (as  well  as  a  myriad  of 
related  minor  questions):  1.  How  do  we 
set  price  limits  and  measure  when  a 
carrier's  service  rates  comply  with  those 
limits:  2.  how  do  we  identify  those 
factors  changes  in  which  would  warrant 
adjusting  price  limits;  3.  how  (and  when) 
would  we  adjust  pnce  limits  lo  reflect 
changes  in  those  factors.  This  method  of 
regulating  rates  should  retain  the 
principal  advantages  of  the  price  cap 
model:  ratepayer  protection,  promotion 
of  service  efficiency  and  technological 
innovation;  reduction,  if  not  elimination. 


of  incentives  to  cross-subsidize,  and 
administrative  simplicity.  We  seek  to 
develop  in  this  proceeding  a  price  cap 
approach  that  strikes  an  optimal 
balance  among  these  potentially 
conflicting  goals. 

39.  We  now  discuss  alternative  ways 
we  might  answer  the  three  questions  set 
forth  above.  VVe  identify  potential 
advantages  and  disadvantages 
associated  with  each.  We  invite 
comments  on  those  advantages  and 
disadvantages  we  describe  as  well  as  on 
others  we  may  have  overlooked.  We 
also  invite  comments  discussing  other 
ways  of  answering  the  three  questions, 
and  request  that  parties  presenting  such 
alternatives  include  an  assessment  of 
their  relative  advantages  and 
disadvantages,  defined  in  terms  of  the 
goals  identified  above. 

1.  General  Regulatory  Requirements 

40.  There  are  several  ways  that  we 
might  answer  the  three  questions  posed 
above  and  still  achieve  a  reasonable 
alternative  to  cost-of-service  regulation. 
There  are.  however,  some  features  that 
we  would  anticipate  that  all  of  these 
alternatives  would  share.  We  tentatively 
conclude  that  any  reasonable 
alternative  would  continue  to  require 
dominant  carriers  to  file  tariffs  for  their 
common  carrier  services.  We  find  as  a 
policy  matter  that,  particularly  as  we 
initiate  such  significant  regulatory 
reform  as  contemplated  here,  these 
filings  would  provide  us  with 
information  essential  to  our  ability  to 
assess  the  impact  of  that  reform  on 
ratepayers  and  fulfill  our  statutory 
responsibility  to  assure  that  rates  are 
just,  reasonable  and  not  discriminatory. 
As  discussed  further  below,  we  would 
anticipate  applying  the  streamlined 
review  process  and  standards 
developed  in  our  Competitive  Carrier 
Docket  to  tariff  filings  of  dominant 
carriers  proposing  to  set  rates  below  the 
cap  levels  established  for  those 
services.'^  Revisions  that  would  result 


' '  See  dincussion  in  n.99  infro. 
*'  See  para.  32.  supra. 


"  Under  the  streamlining  rules  established  in  our 
Competitive  Carrier  Docket  n.  9  supra,  the  tariffs 
Tiled  by  nondominant  earners  are  presumed  lo  be 
lawful.  Further,  the  tariffs  of  non-dommani  earners 
may  take  effect  on  only  14  days  notice,  and  Ihey 
need  iw)l  be  accompanied  by  the  economic  support 
data  generally  required  by  §  61.38  of  our  rules.  The 
streamlining  rales  we  established  for  purposes  of 
Competitive  Carrier  go  beyond  the  tariff  Tiling  and 
review  process.  They  also  provide  non-domin.mt 
Cdiriers  greater  flexibility  under  Section  214  of  the 
Communications  Act  to  install  or  lease  additional 
circuits  without  prior  Commission  approval,  and 
provide  for  aulomatic.  grant  of  iheir  applications  to 
discontinue  service  after  30  days  notice.  See  First 
Heport.  tupra  n.lO. 
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in  rates  abo\e  the  cap  would,  however, 
continue  to  receive  full  scrutiny.  Thus. 
the  dominant  carrier's  own  practice,  i.e.. 
choosing  to  file  a  rate  below  the  cap 
established  by  the  Commission  for  that 
ser\  ice  or  al)ove  (hat  level,  would  be  the 
trigger  for  application  of  either 
streamlined  or  full  rate  regulation."*  We 
would  also  propose  to  continue  to 
prohibit  tariff  restrictions  that  would 
lim.t  rtsule  or  shared  use.  The  ban  on 
such  practices  offers  significant 
protection  against  the  sort  of 
unreasonable  discriminations  and 
classifications  prohibited  by  section 
202(a)  of  the  Act. 

41.  Under  the  streamlined  tariff 
procedures  we  are  here  contemplating, 
dominant  carriers'  filings  for  capped 
services  which  propose  rates  below  the 
applicable  cap  would  be  subject  to 
reduced  tariff  filing  requirements,  and  a 
presumption  of  lawfulness  would  attach 
to  those  filings.  Consistent  with 
Competiti\-e  Carrier,  the  effect  of  this 
presumption  for  purposes  of  these  tariff 
filings  would  be  to  require  a  substantial 
showing  from  the  party  seeking 
suspension  of  a  tariff  proposing  a  below 
cap  rate  that  such  suspension  is 
warranted.^*  This  presumption,  which 
operates  for  purposes  of  the 
commission's  initial  consideration  of  a 
tariff  revision,  does  not,  however, 
amount  to  an  affirmative  finding  that  the 
rates,  once  pemiitled  to  go  info  effect, 
are  lawful.  Indeed,  as  with  all  carrier- 
initiated  filings,  once  effective,  these 
"streamlined"  rates  would  remain 
subject  to  investigation  by  the 
Commission  on  its  own  initiative,  upon 
petition  under  section  204  of  the  Act,  or 
pursuant  to  a  section  208  complaint  by 
any  person  challenging  their  lawfulness 
at  any  time,  once  they  become 
effective. '«  Furthermore,  if  such 


"*  U'e  discuss  in  paragraphs  48-51  infra,  wtielher 
under  a  price  cap  approach  to  regulating  rates,  it 
would  still  be  necessary  to  place  a  floor  on  rate 
decreases  eligible  for  streamlined  review. 

•"  First  report  supra  n.lO  at  37.  See  also  47  CFR 
1.77.1(a)|l)|ii)  which  provides  that  a  petitioner 
scpking  suspension  of  a  tariff  filed  by  a  non- 
dominant  carrier  must  demonstrate  that:  (a)  there  is 
a  high  proliabilitv  the  tariff  would  be  found 
unlawful  after  investigation;  (bl  the  harm  alleged  to 
competition  would  be  more  substantial  than  the 
inju.-y  to  the  public  arising  from  the  unavailability  of 
the  service  pursuant  to  the  rates  and  conditions 
proposed  in  the  tariff  filing;  (c)  irreparable  injury 
w  ill  result  in  the  tariff  filing  is  not  suspended;  and 
|(1|  the  suspension  would  not  otherwise  be  contrary 
tu  the  public  interest. 

"'■  Thus,  the  presumption  of  lawfulness,  which  is 
an  incident  of  the  streamlined  regulation  we  are 
proposing  here,  operates  in  effect  as  a  rebuttable 
presumption  against  suspension.  Our  proposal  here, 
therefore,  would  establish  esentially  the  same  kind 
of  regulatory  approach  as  was  affirmed  by  the  Court 
of  Appeals  in  Advanced  Micro  Devices  v  CAB.  742 
F  2d  1520  (D.C.  Cir.  19841.  In  that  case,  the  court 
upheld  a  decision  by  the  CAB  to  establish  a  "no- 


hearings  into  their  lawfulness  were  to  be 
instituted  under  either  section  204  or 
208,  no  presumption  of  lawfulness  would 
attach,  and  the  burden  of  proof  in  a 
Section  204  proceeding  would  remain  on 
the  carrier  to  show  that  the  charge  is 
just  and  reasonable.  We  propose  here 
no  changes  to  the  way  we  conduct  tariff 
investigations  or  the  section  208 
complaint  process. 

42.  We  tentatively  conclude  that,  as  in 
Competitive  Carrier,  the  streamlining 
we  propose  represents  a  reasonable 
exercise  of  the  Commission's  broad 
discretion  to  decide  when  and  whether 
to  suspend  a  tariff  filing."^  The  price 
caps  coupled  with  the  additional 
requirements  described  above  would 
provitie  reasonable  assurance  that 
tariffs  satisfying  these  constraints  would 
not  be  unjust,  unreasonable  or 
unreasonably  discriminatory. 
Furthermore,  while  this  streamlining 
approach  would  eliminate  those  tariff 
burdens  and  filing  requirements  which 
are  not  necessary  to  protect  the  public 
interest  in  just  and  reasonable  rates,  i.e., 
vi'here  the  filed  rates  are  below  cap,  it 
would  nonetheless  ensure  that 
customers  have  a  meaningful 
opportunity  to  challenge  a  particular 
filed  rate  and  establish  that  it  is  unjust, 
discriminatory  or  otherwise 
unreasonable.^*  While  we  tentatively 
conclude  that  the  standards  established 
in  Competitive  Carrier  for  the 
streamlining  of  tariff  filings  will  achieve 
this  balance,  we  request  comments  on 
the  extent  to  which  adjustments,  if  any, 
will  need  to  be  made  to  those  standards 
and  procedures  or  to  those  of  our 
complaint  process  to  accommodate  the 
particular  regulatory  approach  here 
being  proposed.  In  particular  we  seek 
comment  on  the  need  to  adjust 
standards  of  review  for  a  filing  that 
would  propose  to  modify  a  rate  structure 


suspension  zone"  for  international  cargo  rale  filings. 
Under  CAB  rules*  cargo  rates  falling  within  such  a 
zone  would  not  he  suspended,  except  in 
extraordinary  ciit:umstances.  CAB  rules  also  placed 
the  burden  on  opponents  of  the  rate  changes  to 
show  reasonabla  grounds  for  investigating,  or 
extraordinary  ciipumslances  for  suspending  a  new 
rale  within  the  z0ne.  Tlie  court  found  these  CAB 
rules  to  be  reasonable  and  not  contrary  to  the 
CAB'S  statutory  obligation  to  ensure  just, 
reasonable  and  ijon-discriminalory  cargo  rates. 

"  See  First  Hefiort  supra  n.lO  at  38. 

•*  See  Advanced  Micro  Devices  v.  CAB.  where 
the  court  rejected  arguments  that  the  CAB  s  no- 
suspension  zone  policy,  coupled  with  its  elimination 
of  the  requireme«t  for  economic  data  to  justify  rate 
filings  within  the  established  zone,  precluded 
shippers  from  a  meaningful  opportunity  to  challenge 
the  reasonablengss  of  those  rates.  While 
recognizing  that  opposing  shippers  would  likely 
have  limited  access  to  cost  data,  the  court  found  no 
reason  to  believe  that  the  CAB  would  not  properly 
respond  to  reasofiiible  showings  by  the  shippers 
that  an  investigafion  was  warranted.  742  F.  2d  at 
1534. 


substantially  or  that  would  adversely 
affect  a  particular  group  of  users. 

43.  One  of  the  fundamental  premises 
of  a  price  cap  approach  is  that  during 
the  periods  in  which  a  given  price  cap  is 
in  effect,  consumers  have  a  legitimate 
expectation  that  they  will  not  be  paying 
rates  in  excess  of  those  caps.  A  proposal 
to  raise  rates  above  the  capped  levels, 
even  if  justifiable  on  constitutional 
grounds,^*  would  threaten  that 
reasonable  expectation  and  thus  would 
seem  to  warrant  thorough  regulatory 
scrutiny.  We  invite  comment  on  what 
the  procedures,  tariff  filing  requirements 
and  standard  for  review  should  be  in 
such  circumstances.  We  ask  in 
particular  whether  we  should  have  a 
policy  of  suspending  and  investigating 
any  proposal  to  revise  a  tariff  that 
would  violate  the  preset  pricing 
constraints  for  that  service,  and  if  so, 
what  sort  of  showing  should  we  require 
of  the  carrier  to  warrant  a  conclusion 
that  the  proposed  revisions  should 
become  effective.  We  seek  comment  on 
whether  the  substantial  cause  standard 
applied  in  RCA  Americom 
Communications.  inc.,^°°  would  be  an 


UM  I 


"  Our  preliminary  examination  of  the  relevant 
law  leads  us  to  the  tentative  conclusion  that  if  a 
carrier  could  demonstrate  that  rules  or  practices 
establishing  rate  ceilings  for  some  or  all  of  its 
services  were  confiscatory  in  their  effect,  the  carrier 
would  be  entitled  to  adjust  at  least  some  of  those 
rates  above  the  levels  defined  by  those  rules  or 
practices.  See  Fed.  Pov/er  Comm'n  v.  Hope  Natural 
Gas  Co..  320  U.S.  591.  603  (1944|:  jersey  Cent.  Power 
and  Light  Co.  v.  FERC.  supra  n.55.  810  F.  2d  at  1178; 
but  cf.  Connolly  v  Pension  Benefit  Guaranty  Corp.. 
89  L  Ed  2d  166. 179-80  (1986)  (identification  of  three 
factors  with  "particular  significance  "  in  taking 
cases:  (1)  "the  economit  impact  of  the  regulation  on 
the  claimant";  (2)  "the  extent  to  which  the 
regulation  has  interfered  with  distinct  investment 
backed  expectations ';  and  (3)  "the  character  of  the 
governmental  action")  (citing  Penn  Central 
Transportation  Co.  v.  I^ew  York.  438  U.S.  104, 178 
(1978)). 

""•  80  FCC  2d  1197,  mn-02  (1981).  remanded  sub 
nom.  HCA  American  chmmunicatians.  Inc.  v.  FCC. 
Case  Nos.  81-1558,  et.  at.  (judgment  entered  |uly  21. 
1982).  clarified  on  n^wdnd.  94  FCC  2d  1338  (1983).  In 
that  proceeding  we  were  investigating  the 
reasonableness  of  a  proposed  revision  to  RCA 
Americom's  tariff  for  fixed  term  transponder 
service.  A  preliminary  Issue  we  had  to  resolve  was 
the  appropriate  standard  for  deciding  the 
reasonableness  of  revisions  to  material  provisions 
of  the  tariff  midway  through  the  fixed  term  of 
service.  We  found  that  because  service  subscribers 
had  a  legitimate  expectation  of  stability  in  the 
material  terms  and  conditions  of  service,  the 
reasonableness  of  a  proposal  to  change  any  of  those 
terms  "must  hinge  to  a  great  extent  on  the  carrier's 
explanation  of  the  factors  necessitating  the  desired 
changes  at  (the)  particular  time."  Id.  at  1201 
(footnote  omitted).  We  concluded  that  if  a  carrier 
could  make  a  showing  that  substantial  cause 
existed  for  departure  from  the  original  tariff  terms, 
its  decision  to  alter  tariff  terms  could  be  considered 
reasonable.  Id.  at  1201^02. 
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appropriate  standard  for  judging  the 
reasonableness  of  such  tariff  revisions. 
We  would  propose  to  retain  our  current 
policy  governing  geographically 
averaged  toil  rates.'"'  We  would  not 
permit  geographical  deaveraging  of 
service  rates  prior  to  the  completion  of  a 
comprehensive  inquiry  by  this 
Commission  into  the  relationship  among 
geographic  deaveraging,  universal 
service  and  competitive  pressures  on 
dominant  carriers.'"^  We  seek  comment 
on  the  legal  and  policy  justifications  for 
these  modifications  to  the  price  cap 
model. 

2.  Setting  Price  Limits 

44.  In  this  section  of  the  Notice,  we 
discuss  different  ways  of  defining  what 
we  mean  by  capping  rates.  We  also 
discuss  how  we  might  set  caps  for 
existing  and  new  services.  Finally  we 
discuss  whether  a  price  cap  plan  would 
need  additional  safeguards  to  protect 
against  a  dominant  carrier  underpricing 
some  of  its  services.  We  seek  comment 
on  all  the  issues  raised  in  the  following 
paragraphs. 

(A).  The  meaning  of  price  caps.  45. 
Under  a  price  cap  approach,  there  is  a 
presumption  that  as  long  as  a  carrier's 
adjusting  rate  levels  for  a  capped 
service  does  not  result  in  rates 
exceeding  the  preset  cap,  the  new  rates 
are  not  unlawful.  For  this  reason,  how 
we  interpret  the  concept  of  price  cap 
could  have  significant  consequences 
both  for  ratepayers  and  carriers. 
Different  ways  of  interpreting  what  is 
meant  by  a  price  cap  could  offer 
ratepayers  different  degrees  of 
protection  against  rate  increases  and 
give  carriers  different  degrees  of 
protection  against  rate  increases  and 
give  carriers  different  degrees  of 
flexibility  to  change  rate  levels  or  even 
rate  structures  for  capped  services.  We 
now  present  some  different  kinds  of 
price  caps  and  discuss  the  advantages 
and  disadvantages  associated  with 
them, 

46.  At  one  extreme,  the  cap 
requirement  could  be  interpreted  to 
impose  a  ceiling  on  the  average  rates  of 
capped  services  overall.  This 
interpretation  of  the  cap  concept,  which 
is  the  one  the  British  plan  adopts,'"' 


""See  MTS  jnii  W.ATS  Market  Structure.  CC 
Docket  No.  78-72.  Phase  I.  Hfconsideration  Order. 
supra  n  39.  97  FCC  2d  at  740:  MTS  and  WATS 
Market  Structure.  CC  Docket  No  78-72.  Third 
Supplemenlal  Notice  of  Inquiry  and  Proposed 
Rulemaking.  81  FCC  2d  1~9.  188-95  (1980). 

'  °'  Reconsideration  Order,  supra  n.39.  97  FCC  2d 
at  740. 

'""  See  description  of  the  British  plan  supra,  at 
paras.  28-29. 


would  give  the  carriers  broad  discretion 
to  adjust  its  rate  levels  and  structures 
for  such  services.  All  rate  adjustments 
to  capped  services  that  were  revenue 
neutral  would  be  eligible  for  streamlined 
tariff  review.  In  particular,  tariff 
provisions  that  altered  the  rate  structure 
for  a  capped  service  but  were  revenue 
neutral  would  be  presumed  lawful  for 
tariff  review  purposes  and  eligible  for 
streamlined  treatment.  At  the  other 
extreme,  the  cap  requirement  could 
mean  a  ceiling  on  the  rate  associated 
with  each  rate  element  of  a  service. 
Under  this  approach,  if  a  tariff  filing  for 
a  service  proposed  to  leave  the  rate 
structure  for  that  service  unchanged  and 
also  either  to  lower  or  to  leave 
unchanged  the  charge  for  each  of  its  rate 
elements,  it  would  be  eligible  for 
streamlined  regulation.  How  proposals 
to  change  rate  structures  would  be 
treated  would  still  need  to  be 
resolved.'"* 

47,  In  between  the  two  extremes  are  a 
myriad  of  possibilities  for  defining  the 
concept  of  price  caps.  For  example,  we 
might  impose  individual  rate  caps  for 
certain  services  while  grouping  other 
services  together  and  subjecting  them 
only  to  a  limit  on  how  much  their  rates 
could  on  average  increase,  an  approach 
similar  to  the  British  "RPI-3" 
constraint.""  For  some  groups  of 
services,  we  might  supplement  such  a 
group  rate  constraint  with  one  that 
limited  the  amount  by  which  any 
individual  service's  rates  could  rise,  a 
price  constraint  similar  to  the  British 
"RPI  +  2"  limitation. '08  Clearly  the  issue 
here  is  which  interpretation  of  price  cap 
strikes  the  best  balance  between  our 
primary  objective  of  protecting 
ratepayers  against  unreasonable 
charges  for  services  and  our  giving 
carriers  both  the  flexibility  to  introduce 
new,  innovative  services  quickly  and  to 
provide  the  most  efficient  mix  of 
services  their  networks  permit  and  the 
incentive  to  do  so.  The  optima!  balance 
may,  moreover,  vary  among  services  or 
groups  of  services.  For  example, 
because  residential  and  small  business 
customers  have  fewer  alternatives  than 
do  large  business  customers,  pnce  caps 
for  services  upon  which  the  former 
group  depends  should  em,phasize  rale 
protection  over  carrier  flexibility.  For 
services  upon  which  large  users  depend 
and  which  are  subject  to  competition,  a 
price  cap  allowing  the  carrier  more 
flexibility  to  respond  quickly  to  the 
specific  needs  of  those  customers  may 
be  a  better  choice.  Commenters  should 


identify  the  definition  of  price  cap  they 
would  recommend  be  applied  to  the 
specific  services  or  groups  of  services 
and  discuss  the  factors  that  cause  them 
to  propose  this  formulation  instead  of 
others, 

(B).  Setting  price  floors.  48. 
Traditionally  we  have  been  concerned 
with  protecting  ratepayers  from  rates 
that  were  too  high  or  unreasonably 
discriminatory.  With  the  growth  of 
competition,  however,  we  have 
recognized  that  we  must  also  consider 
whether  rates  are  too  low.'"^  Under  any 
regulatory  reform  we  would  adopt,  both 
our  section  208  complaint  process  and 
the  antitrust  law  would  provide  forums 
for  airing  claims  that  rates  for  a 
particular  service  were  predatorily 
priced.  These  are  after-the-fact  remedies 
for  anticompetitive  conduct,  however. 
The  price  cap  model  has  the  potential  to 
reduce,  if  not  eliminate,  the  carrier's 
incentive  to  engage  in  predation.  For 
predatory  pricing  to  be  profitable  the 
predator  must  be  able  to  raise  its  prices 
once  it  has  driven  its  competitors  from 
the  market.  Only  in  this  way  will  it  be 
able  to  recoup  the  losses  it  incurred 
during  the  period  of  below-cost  pricing. 
Effective  price  ceilings,  however,  would 
reduce,  if  not  eliminate,  a  carrier's 
ability  to  raise  its  rates  to  reap  the 
benefits  of  predation. 

49.  Price  cap  regulation  could  also 
limit  a  carrier's  ability  to  engage  in 
predation.  Under  such  regulation,  a 
earner  should  be  unable  to  offset 
revenue  shortfalls  from  one  service  with 
excess  earnings  from  another  service. 
How  effective  the  protection  offered  by 
safeguards  intrinsic  to  a  price  cap 
approach  would  be  would  depend. 
however,  upon  the  way  we  defined  pnce 
caps.  A  price  cap  defined  in  terms  of  a 
ceiling  on  the  average  rate  of  a  group  of 
services  might,  in  theory,  permit  a 
carrier  to  pnce  one  service  at  predatory 
levels  and  to  recoup  the  shortfall  from 
other  services  for  which  it  has  market 
power.  Price  caps,  even  set  on  a  rate 
element  by  rate  element  basis,  could 
create  an  opportunity  for  predation  if 
they  were  set  too  high.  We  seek  a 
regulatory  approach  based  on  the  price 
cap  model  that  could  avoid  these  flaws. 

50.  We  have  tentatively  concluded 
that  an  acceptable  price  cap  approach 
would  retain  our  bar  against  resale 
restrictions. '°*  Such  a  bar  offers 


io«  Yv'g  discuss  the  issues  raised  under  these 
circumstances  in  para.  54,  infra. 
'"»  See  para.  28  supra. 
""Seen.67.  supra. 


'°'  See  Guidelines  for  Dominant  Carriers'  MTS 
Rales  and  Rate  Structure  Plans.  CC  Docket  No.  84- 
1235.  Memorandum  Opinion  and  Order,  supra  n.28, 
50  FR  at  42.940, 

■  °'  See  para.  40.  supra. 
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iidtlitional  protection  against  predatory 
rates.  Another  safeguard  that  would 
complement  a  price  cap  approach  to 
regulating  rates  would  be  imposition  of 
a  minimum  duration  requirement  on  any 
proposal  that  would  reduce  rates.  In  our 
OCP  Cmdelines  proceeding,  some 
commenting  parties  suggested  that  a 
combination  of  price  caps  and  a 
duration  requirement  might  offer  an 
effective  check  on  predatory  pricing. '°^ 
A  third  alternative  would  be  to  establish 
price  floors  for  certain  services.  The 
economic  literature  presents  several 
potential  standards  we  might  use  in 
setting  such  floors.  These  include  long 
run  incremental  cost,  marginal  cost  and 
average  variable  costs.""  Our  MTS 
optional  calling  plan  guidelines  rely  on  a 
fourth  standard,  the  net  revenue  test,  to 
assure  that  rates  are  not  too  low.  Any  of 
these  standards  is  likely  to  be  costly  and 
time-consuming  to  apply.  It  might  also 
be  possible  to  define  a  floor  in  terms  of 
a  fixed  percentage  of  the  price  cap,  so 
that  a  carrier  could  vary  rates  for  a 
service  under  streamlined  regulation  as 
long  as  the  rales  w^ere  not  greater  than 
the  cap  nor  below  some  fixed  fraction  of 
the  cap.  To  the  extent  that  price  caps 
already  provide  some  protection  against 
p.'-edation  by  reducing  both  a  carrier's 
ability  and  its  incentive  to  engage  in 
predation,  this  more  mechanistic 
approach  to  setting  floors  might  be  an 
adequate  auxiliary  safeguard. 

51.  We  seek  comment  on  the  degree  to 
which  predation  remains  a  threat  and 
how  we  could  best  prevent  predation 
under  a  price  cap  approach  to  regulating 
rates.  Those  concluding  that  additional 
safeguards  are  necessary  to  achieve  this 
result  should  identify  the  least  intrusive 
requirements  that  they  believe  could 
meet  this  goal.  We  recognize  that  the 
additional  safeguards  commenters  may 


""if  t  ConiTnenls  of  MCI  Telecommunications 
Corporation  filed  in  Guidelines  for  Dominant 
carriers'  MTS  Rates  and  Rate  Structure  Plans.  CC 
Docket  No  84-1235.  at  15:  Comments  of  RCl 
Corporation  filed  in  the  same  proceeding  at  8-9. 

""In  OUT  Priiote  Line  Rate  Structure  decision, 
supra  n.28,  we  reviewed  the  relevant  antitrust  case 
law  seeking  to  discover  the  antitrust  standard  for 
determining  predation.  We  found  that  virtually 
ever>'  court  and  commentator  agreed  that  prices 
exceeding  both  average  and  incremental  cost  were 
at  least  presumptively  lawful  9T  FCC  2d  at  945-^& 
n.61  (citing  P  Areeda  &  D.  Turner  Antitrust  Law. 
para.  71Mc  at  118  (1982  Supp.))  Recognizing  that 
our  concerns  under  our  pulilic  interest  standard 
were  somewhat  different  than  those  of  the  antitrust 
courts,  however,  we  declined  to  adopt  any  specific 
standard  for  determining  the  reasonableness  of 
volume  discounts  for  private  line  services.  See  id.  at 
949.  Instead  we  decided  to  review  filings  proposing 
volume  di.iicounts  on  a  case-by-case  basis,  judging 
ihem  in  light  of  our  concern  that  the  discounts  fit 
into  an  integrated  rale  structure  of  similar  service 
offerings  and  contribuie  to  meeting  competilion  and 
to  reasonable  rales  and  efficient  services  for  all 
u<!ers.  Id. 


propose  are  likely  to  depend  upon  how 
price  caps  would  be  defined  and 
applied.  For  this  reason,  we  ask  parties 
commenting  on  the  need  for  additional 
safeguards  against  predation  to  identify 
any  assumptions  they  have  made  about 
how  caps  would  be  defined  or  applied. 
Those  supporting  the  use  of  a  duration 
requirement  should  identify  those 
services  or  groups  of  services  to  which 
they  would  apply  it,  as  well  as 
indicating  the  time  constraint  they 
would  impose  on  a  carrier's  abdity  to 
raise  those  rates  without  being  subject 
to  comprehensive  regulatory  review."' 
We  also  invite  comment  on  the  need  for 
floors  for  some  or  all  services,  as  well  as 
which  method  of  setting  those  floors 
would  best  balance  our  interests  in 
preventing  predation,  in  bringing  to  the 
public  services  at  the  lowest  reasonable 
rates,  and  in  reducing  the  time  and  cost 
associated  with  achieving  the  first  two 
objectives. 

(C).  Introducing  regulation  by  price 
cups.  52.  (1)  Sen-ices  subject  to  price 
caps.  Preliminary  to  introducing  a 
comprehensive  regulatory  regime  based 
on  price  caps,  we  must  determine  to 
which  services  a  price  cap  would  apply. 
We  recognize  that  it  might  be  possible  to 
rely  on  market  forces  to  reduce  the  set 
of  services  to  which  we  would  apply 
price  cap  regulation.  This  is  a  possibility 
that  we  will  explore  briefly  in  this 
Notice,  with  the  expectation  that  it  will 
receive  closer  scrutiny  in  a  subsequent 
proceeding.* '2  n  jg  our  tentative 
conclusion,  however,  that  if  a  price  cap 
approach  to  regulating  rates  for 
dominant  carriers'  interstate  services  is 
introduced,  all  services  offered  by  such 
carriers  should  initially  by  subject  to  a 
price  cap  constraint,  however  that  is 
defined."^  In  particular,  we  would 


' ' '  See  para.  13.  supra  for  a  discussion  of  what 
"comprehensive  regulatory  review"  might  entail 
under  a  price  c^  approach  to  regulating  rates. 

"*  Reliance  on  market  forces  to  reduce  the  set  of 
services  subject  to  direct  regulation  through  price 
ceilings  was  an  intrinsic  part  of  the  price  cap  plans 
presented  in  both  the  daring  and  Kwerel  paper  and 
the  Baumol  and  W'illig  paper  on  the  same  subject. 
See  Haring  &.  Ktverel.  supra  at  n.45.  and  W.  Baumol 
&  R.D.  Willig.  sapro  at  n.58. 

""For  purpoles  of  this  Notice,  we  have  used  the 
term  "service"  as  a  synonym  for  each  schedule  of 
rales  and  carrier-prescribed  rules  appearing  in  tariff 
filings  with  this  Commission.  We  would  consider 
two  services  to  be  distinct  if  their  corresponding 
tariffs  contain  different  sets  of  terms  and  conditions 
under  which  the  dominant  carrier  offers  either  a 
class  or  subclass  of  interstate  facilities  or  services 
available  to  the  public.  Thus  while  Direct  Distance 
Dialing  and  Reach-Out-America  are  both  included 
in  ATftTs  Tariff  F.C.C.  No.  1,  its  MTS  tariff,  we 
would  consider  each  to  be  a  separate  service 
because  each  is  governed  by  a  distinct  schedule  of 
rates  and  carri^-prescribed  rules. 


propose  that  a  cap  constraint  be  applied 
to  all  services  with  effective  tariffs  on 
the  date  that  any  price  cap  approach  to 
regulation  would  be  introduced.  While 
this  might  be  a  more  conservative 
approach  to  regulatory  reform  than 
necessary  to  fulfill  our  statutory 
obligations,  we  tentatively  find  that  this 
approach  would  offer  ratepayers  the 
most  complete  protection  against  a 
dominant  carrier's  overpricing  its 
services.  Its  administrative  simplicity 
would  also  facilitate  prompt 
introduction  of  a  regulatory  reform  that 
we  have  tentatively  found  to  be  in  the 
public  interest,  thus  bringing  to  the 
public  as  quickly  as  possible  the 
benefits  of  this  reform. 

53.  We  would  also  need  to  determine 
whether  we  should  cap  rates  for 
services  introduced  after  regulatory 
reform  became  effective.  We  tentatively 
conclude  that  these  services  too  should 
be  capped.  Capping  new  services  would 
extend  the  protection  against 
unreasonably  high  rates  to  subscribers 
of  those  services.  A  decision  to  cap 
services  would,  however,  require  that 
there  be  some  predetermined 
procedures  and  mechanisms  for  setting 
caps,  which  could  prove  to  be  a 
substantially  more  difficult  task  than 
setting  caps  for  existing  services."*  We 
seek  comment  on  our  tentative 
conclusion  that  new  services  should  be 
capped  and  on  the  procedures  to  be 
used  to  determine  such  caps.  We  also 
seek  comment  on  whether  we  could, 
consistent  with  our  obligations  under 
the  Communications  Act,  apply 
streamlined  regulation  to  such  services 
if  we  decided  not  to  impose  a  price  cap 
constraint  on  them. 

54.  Finally,  we  might  need  to  decide 
how  to  treat  a  dominant  carrier's 
proposal  to  restructure  the  rates  of  a 
previously  capped  service.  Depending 
upon  how  the  price  cap  constraint 
governing  the  original  service  had  been 
defined,  it  could  become  necessary  not 
only  to  determine  the  price  cap 
constraint  that  should  govern  the 
restructured  service,  but  also  whether 
the  rates  proposed  by  the  carrier  met 
their  constraint.  Whether  we  had,  for 
example,  decided  to  impose  price  limits 
on  each  rate  element  of  that  service,  or 
instead  had  defined  the  concept  of  price 
limits  to  give  the  carrier  more  flexibility 
to  adjust  rates  without  triggering 
rigorous  scrutiny  would  determine  how 
difficult  these  tasks  would  be,  as  well  as 
how  we  would  attempt  to  execute  them. 
Aside  from  the  practical  problems  posed 
by  a  decision  to  cap  the  restructured 
service,  permitting  the  restructered 


' ' '  See  para.  57  infup. 
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service  to  replace  the  original  service 
could  raise  policy  questions  such  as 
whether  the  public  interest  would  be 
enhanced  or  harmed  by  replacing  the 
old  service  with  the  new  service.  Some 
rate  restructuring,  even  if  made  subject 
to  price  caps,  could  conceivably  still 
endanger  universal  service,  constitute 
unreasonable  rate  discrimination  among 
different  classes  of  customers  or  expose 
some  classes  of  ratepayers  to  exorbitant 
charges  for  the  services  they  would 
receive."* 

55.  As  we  gain  experience  with  this 
mode  of  regulation,  it  might  become 
possible  to  narrow  the  set  of  services  to 
which  the  price  cap  constraint  applied 
without  endangering  the  public  interest. 
For  example,  we  might  be  able  to 
designate  a  set  of  "core"  services  to 
which  we  would  continue  to  apply  the 
price  cap  constraint.  These  ser\ices 
might  be  chosen  in  such  a  way  that 
every  service  over  which  the  carrier  has 
market  power  would  either  be  in  the 
core  itself  or  would  have  a  chosen 
substitute  within  that  core.'  '^  Thus. 
services  not  designated  "core",  while 
remaining  subject  to  streamlined  tariff 
review,  would  no  longer  be,  or  need  to 
be.  subject  to  the  price  cap  constraint. 
We  have  tentatively  concluded  that  if  a 
price  cap  approach  to  regulating  rates  is 
introduced,  a  price  cap  constraint, 
however  that  is  defined,  should  initially 
apply  to  all  services.  We  seek  comment 
on  that  tentative  conclusion.  We  also 
seek  comment  on  whether  it  would  be 
possible  to  define  such  a  set  of  capped 
services  consistent  with  our  statutory 
obligation,  as  well  as  on  the  standards 
we  might  apply  to  identify  them.  We 
would  anticipate,  therefore,  that  the 
record  we  develop  on  this  issue  in  this 
proceeding  would  enable  us  to  revisit 
this  question  at  a  later  date,  at  which 
time  we  might  be  better  prepared  to 
formulate  such  a  proposal  for  reduced 
regulation.  Such  a  proposal  would 
clearly  be  in  the  public  interest  to  the 
extent  that  it  could  simultaneously 
increase  both  carrier's  incentives  to 
seek  greater  efficiencies  in  their 
operations  and  their  flexibility  to 
respond  promptly  to  consumer  demand 
without  creating  a  significant  risk  that 
the  resulting  rates  would  be 
unreasonably  high. 


56.  (2)  Setting  cops  initioUy.  A  second 
question  we  would  need  to  answer 
before  we  could  introduc^e  any  price  cap 
approach  to  regulating  carriers'  rates  is 
how  to  set  the  initial  caps.  The  simplest 
option  would  be  to  start  from  the  status 
quo.  An  adjustment  to  a  service's  rates 
would  meet  the  ceiling  requirement  if  it 
did  not  exceed  the  cap  defined  by  rates 
in  effect  on  the  day  price  cap  regulation 
became  effective.  While  the  fact  that 
these  rates  were  effective  would  not 
imply  that  they  were  just  and 
reasonable,  it  would  imply  that  they  had 
been  already  scrutinized  closely  by 
competitors,  subscribers  and 
Commission  staff  and  had  been  found 
not  patently  unlawful.  For  this  reason 
they  would  appear  to  be  a  reasonable 
point  of  departure  for  the  new 
regulatory  approach."'  To  the  extent 
interested  parties  had  raised  questions 
about  the  justness  or  reasonableness  of 
those  rates  that  were  the  subject  of 
either  an  ongoing  investigation  under 
section  204  of  the  Act  or  our  section  208 
complaint  process  at  the  time  price  caps 
were  introduced,  any  prescribed 
changes  to  rate  levels  could  be  reflected 
by  appropnate  dollar  for  dollar 
adjustments  to  the  existing  price 
caps.'  '*  Replacing  our  current  form  of 
regulation  with  a  price  cap  approach 
might  also  require  that  we  determine 
how  a  carrier  meets  refund  obligations 
that  may  have  arisen  under  our  current 
form  of  regulation.  For  example,  a 
carrier  may  have  refund  obligations 
arising  from  operation  of  our  Part  65 
rules  for  periods  preceding  the 
introduction  of  the  price  cap 
approach  '  '*  or  from  an  accounting 
order  that  antedated  our  use  of  price  cap 
regulation.  These  refund  obligations 
may  become  certain  only  after  the  price 
cap  approach  had  become  effective. 
Perhaps  the  most  straightforward  way  to 
assure  that  the  customers  to  whom  a 
refund  was  owed  would  receive  it  would 


' '  *  For  example,  a  proposal  lo  replace  the  current 
.NfTS  rale  schedule  with  a  two-part  tariff  structure 
like  the  Pro-America  tariff  could  have  such  an 
undesirable  result. 

' "  The  core  concept  is  discussed  by  Haring  and 
Kvverel.  See  J.  Haring  &  E.  Kwerel.  supra  at  n.45.  See 
also.  Statement  of  Commissioner  Mimi  Weyforth 
Dawson  re;  Decreased  Regulation  of  Certain  Basic 
Telecommunications  Services.  CC  Docket  No.  86- 
421.  1  FCC  Red  645.  657-59  (1987). 


' ' '  Such  an  approach  would  be  similar  to  the  one 
now  routinely  followed  when  the  IXCs  must  amend 
access  tariff  rates  to  reflect  changes  in  the 
prescribed  levels  of  subscriber  line  charges  or 
attnbutable  to  amended  separations  procedures 
See  FCC  Public  Notice.  "Commission  Specifies 
Procedures  and  Support  Information  for  Tariff 
Filings  to  Implement  )uly  1  Increase  in  Subscriber 
Line  Charge  and  Corresponding  Reductions  in  Long 
Distance  Rates".  Mimeo  No.  303"  [released  Apr  30. 
1987).  In  these  cases  the  determination  of  whether 
the  revised  rates  may  become  effective  turns  on  the 
Commissions  review  of  changes  to  the  rates,  not  on 
a  review  of  the  underlying  rates  themselves. 

""  We  are  presently  investigating  certain  special 
access  rates  which  have  been  characterized  by 
some  as  examples  of  "strategic  pricing."  See  Annual 
1985  Access  Tariff  Filings.  Mimeo  No.  7401  (released 
Sept.  30. 1985)  at  para  62.  affd  on  review.  FCC  86- 
379  (released  Sept.  2. 1986).  appeal  pending  sub 
now.  Western  Union  Telegraph  Co.  v.  FCC.  No.  86- 
1592  (DC.  Cir). 

"*Sce  47  CFR  65.700-65.703. 


be  to  require  the  carrier  to  give  those 
customers  either  a  direct  refund  or  a 
credit  on  their  current  bill  equal  to  the 
amount  owed.  Another  approach  would 
be  to  modify  the  associated  cap,  either 
temporarily  or  permanently.  We  seek 
comment  on  the  relative  advantages  and 
disadvantages  of  both  these  approaches. 

57.  Another  option  would  be  to  seek 
only  to  develop  a  general  standard  for 
setting  initial  price  caps  in  this 
proceeding.  Baumol  has  suggested  that 
"stand-alone  costs"  might  be  used  for 
this  purpose. '^°  The  development  of 
such  a  standard  might  be  prudent 
regardless  of  how  we  might  decide  to  set 
initial  caps.  If  we  must  subsequently 
determine  price  caps  for  new  or 
restructured  services.'^'  an  established 
standard  or  methodology  for  setting 
them  could  reduce  the  delay  in  the 
introduction  of  the  services  caused  by 
the  need  to  make  these  calculations.  For 
this  reason,  we  seek  comments 
discussing  the  advantages  and 
disadvantages  of  adopting  the  Baumol 
proposal  as  such  a  standard.  In 
particular  we  seek  comment  on  whether 
the  use  of  a  stand-alone  cost  standard 
would  lead  to  unreasonably  high  price 
caps.  Parties  may  also  suggest  other 
possible  candidates  for  use  in  defining 
price  caps  for  specific  services.  Parties 
proposing  such  alternatives  should 
indicate  the  kind  of  information  that  we 
would  need  to  apply  the  standard  they 
suggest  as  well  as  the  precedent,  if  any. 
for  reliance  on  the  standard  to  define 
the  caps  they  propose.  Because  this 
option  would  require  an  additional 
proceeding  to  establish  price  caps,  it 
would  appear  to  be  more  time- 
consuming  than  using  current  rates  to 


'^°  Stand-alone  costs  represent  the  theoretical 
maximum  rate  that  a  firm  could  charge  for  a  produci 
without  substantial  diversion  of  business  to  a  new 
compelitivde  entrant  in  a  market.  W.).  Baumol. 
Paper.  'Modified  Regulation  of  Telecommunications 
and  the  Public  Interest  Standard"  Presented  at  the 
Offices  of  the  FCC.  at  28  (dated  Aug.  23. 1986. 
presented  Dec.  5. 1986)  (available  in  FCC  Library). 
Such  costs  are  relevant  to  "contestable  markets"  or 
markets  where  economies  of  scale  may  make 
perfect  competition  impossible,  but  in  which  the 
threat  of  competitive  entry  exerts  effective 
competitive  pressure.  Id.  at  13-14.  They  are  "stand- 
alone" costs  because  they  represent  what  it  could 
cost  lo  provide  a  given  product,  if  it  were  the  only 
product  produced  and  had  lo  bear  all  fixed  costs 
otherwise  shared  by  additional  products.  Id.  at  26- 
28.  notes  at  bottom  of  page.  Even  if  we  were  to 
adopt  a  price  cap  approach  in  which  we  used 
existing  rates  lo  set  the  initial  price  caps,  we  could 
still  face  the  need  to  define  price  caps  for  new  or 
restructured  services.  If  we  had  already  established 
standards  or  an  approved  methodology  for  their 
calculation,  this  could  hasten  the  introduction  of  the 
service  needing  to  be  capped.  For  this  reason  the 
development  of  such  a  standard  may  be  in  the 
public  interest  regardless  of  the  way  we  might 
select  to  set  initial  caps. 

'^'  See  discussion  al  paras.  53-54.  supra. 
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define  the  initial  price  cap.s.  We  also 
note  that  this  option  could  increase  the 
need  to  establish  price  floors.  The 
generic  approach  would,  however,  set 
standards  that  we  could  apply  to 
calculate  a  price  cap  for  any  service  or 
group  of  services.  We  invite  interested 
parties  to  propose  other  methods  by 
which  we  might  set  price  caps  initially. 
We  invite  commenting  parties  to  present 
their  own  analysis  comparing  the 
relative  advantages  and  disadvantages 
of  the  two  options  we  have  presented 
and  any  other  method  they  would 
propose  for  setting  initial  price  caps.  We 
ask  commenting  parties  to  identify  the 
assumptions  they  have  made  about  how 
these  issues  would  or  should  be 
resolved. 

3.  Selecting  Adjustment  Factors 

58.  The  price  cap  model  anticipates 
periodic  revisions  to  the  price  ceilings 
on  services.  The  model  would  tie  the 
need  for  such  revisions  to  readily 
quantifiable  changes  to  specific  factors 
affecting  the  carrier's  costs  of  providing 
service,  but  generally  beyond  its  direct 
control.  The  object  of  the  last 
qualification  is  to  remove  from  the 
carrier  any  significant  ability  to  affect 
the  level  of  the  adjustments  to  the  price 
caps.  We  tentatively  conclude  that  this 
should  be  a  characteristic  that  we  would 
generally  wish  any  adjustment  factor  we 
might  adopt  to  possess. '^^  For  this 
reason,  as  a  first  step  toward  identifying 
such  factors,  we  seek  to  sepp-ate  the 
cost  factors  over  which  a  carrier  may 
exert  direct  control  from  those  which 
are  exogenous.  In  the  former  category 
we  would  include  those  resource 
e.xpenditures  that  are  controllable  by 
each  carrier  (for  example,  construction, 
maintenance,  advertising,  or  charitable 
contributions).  In  the  latter  category  we 
would  include  changes  in  the  general 
level  of  prices,  changes  in  national  tax 
policies  and  rates,  changes  in 
jurisdictional  separations,  and  rate 
changes  imposed  by  regulatory  fiat  (for 
example,  subscriber  line  charges).  We 
tentatively  conclude  that  adjustment 
factors  should  be  drawn  from  those  cost 
factors  falling  into  the  latter  category.  In 
the  paragraphs  that  follow,  we  present 
several  additional  tentative  conclusions 
and  concerns  about  how  we  should 
select  adjustment  factors  and  when  and 
how  we  should  use  them  to  revise  price 
ceilings  and  specifically  seek  comment 
on  the  topics  we  discuss  there.  By  doing 
this,  however,  we  have  not  intended  to 
foreclose  comment  on  other  facets  of 
these  proposals.  For  this  reason  we 
repeat  our  invitation  to  all  interested 


persons  to  coiximent  fully  upon  all  the 
issues  related  to  the  topics  discussed  in 
this  Notice. 

59.  Applying  the  price  cap  model  to 
ATTs  interstate  operations,  Haring  and 
Kwerel  had  proposed  indexing  price 
caps  to  reflect  changes  to  the  purchasing 
price  of  money,  projected  trends  in 
industry  prodactivity  and  changes  in 
access  charges.'^'  In  the  following 
paragraphs,  we  discuss  additional 
factors,  changes  to  which  might  warrant 
adjusting  price  ceilings  to  assure  that 
rates  remain  within  the  "zone  of 
reasonableness."  We  tentatively 
conclude  that  any  price  cap  plan  we 
might  adopt  should  provide  for  periodic 
adjustment  of  price  caps  to  reflect  the 
factors  identified  by  Haring  and  Kwerel 
as  well  as  some  other  factors  that 
directly  affect  dominant  carriers'  cost  of 
providing  their  interstate  services.  The 
carriers  would  also  have  little  direct 
control  over  these  additonal  factors. 
Such  additional  factors  would  include 
changes  in  tax  laws,  in  the  Separations 
Manual  and,  for  AT&T  in  access  charge 
levels.  The  use  of  these  factors  would 
continue  to  tie  the  lawfulness  of  rates  to 
costs,  at  least  on  an  industry-wide  basis, 
because  these  factors  are  themselves 
clearly  tied  either  directly  to  changes  in 
the  carrier's  costs  of  operation  [e.g., 
access  charges,  separations,  tax  code 
changes)  or  to  changes  in  industry-wide 
costs  of  operation  [e.g.,  inflation,  growth 
in  productivity).  We  seek  comment  on 
the  suitability  of  these  factors  as  bases 
for  adjusting  the  rates  of  some  or  all 
capped  services.  We  also  invite 
commenting  parties  to  identify  other 
factors  reflecting  or  affecting  a  carrier's 
costs  of  providing  services  that  could  or 
should  be  added  to  the  list  presented 
above. 

(A)  Generalized  price  level 
adjustments.  60.  A  decision  to  use  the 
purchasing  power  of  money  as  an 
adjustment  factor  would  require  that  we 
select  some  measure  of  or  surrogate  for 
this  concept,  or  more  important,  changes 
in  it.  Ideally  the  surrogate  would  have 
several  properties.  Most  important, 
changes  to  it  over  a  recent  fixed  period 
would  provide  a  reasonable  measure  of 
changes  to  the  purchasing  power  of 
money  over  the  same  period.  Its 
determination  should  be  straightforward 
and  not  subject  to  reasonable  challenge. 
Two  possible  candidates  for  the 
surrogate  are  the  consumer  price  index, 
or  CPI,  and  the  producer  price  index,  or 
PPL' 21  We  note  that  while  the  CPI  is 


■-  Bui  see  n.  126.  infra. 


' "  j.  Haring  &  E.  Kwerel,  supra  n.  45,  2  FCC  Red 
at  1493. 

'  **  For  a  discussion  of  how  these  indices  are 
defined  and  compiled,  see  ].{..  Lande  &  P.U  Wynns 
Primer  and  Source,  )ouk  on  Telephone  Price  Indexes 


perhaps  the  better  known  measure  uf 
inflation,  the  PPI  is  perhaps  a  more 
accurate  measure  of  changes  in  the 
carrier's  cost  of  producing  its  services. 
We  seek  comment  on  our  tentative 
conclusion  that  any  price  cap  plan 
should  require  periodic  adjustments  to 
price  ceilings  (or  floors)  to  reflect 
changes  in  the  purchasing  power  of 
money.  We  also  seek  comment  on  the 
relative  advantages  and  disadvantages 
of  the  indices  we  mention  above  as  well 
as  any  other  indices  a  commenting  party 
would  propose  to  measure  changes  to 
the  purchasing  power  of  money.  W'e  also 
invite  comment  on  whether  we  could  or 
should  use  the  same  inflation  index  for 
AT&T  and  the  LECs. 

61.  Having  selected  an  index,  the  next 
task  would  be  to  determine  the  change 
in  that  index  over  some  fixed  period  that 
would  form  the  basis  for  our  adjusting 
price  caps.  We  could  simply  take  the 
difference  between  its  value  at  the 
beginning  and  the  end  of  that  fixed 
period;  another  option  would  be  to  take 
the  difference  between  the  value  of  the 
index  at  the  beginning  of  the  period  and 
the  average  of  the  index  over  that 
period.  While  not  as  simple  as  the  first 
approach,  the  method  using  averages 
mitigates  the  effect  of  one-time 
aberrations.  We  seek  comment  on  the 
advantages  and  disadvantages  of  either 
approach,  as  well  as  of  other  ways  to 
measure  the  change  in  the  index  that 
would  be  used  to  compute  an 
adjustment  to  price  caps.  Interested 
parties  should  also  discuss  what  would 
be  a  suitable  period  over  which  to 
examine  changes  to  the  index  and 
whether  we  shculd  consider  forecasts  of 
changes  to  the  index. 

(B).  Measurements  of  changes  in 
productivity.  62.  All  other  things  being 
equal,  increases  in  productivity,  whether 
resulting  from  technological  change  or 
from  other  factors  that  increase 
efficiency,  should  result  in  lower  prices 
for  telecommunications  services  than 
would  otherwise  be  the  case.  For  this 
reason,  we  would  also  propose  to 
include  an  adjustment  factor  designed  to 
reflect  the  rate  at  which  productivity  is 
increasing  either  within  the  exchange, 
interexchange  or  entire 
telecommunications  industry  or  within  a 
comparable  industry.  The  purpose  of 
such  an  adjustment  would  be  to  pass  on 
to  consumers  the  benefits  of  anticipated 
increases  in  productivity  and  the 
resulting  reductions  in  costs.  We  note 
that  the  price  cap  approach  to  regulating 
rates  of  British  Telecom  applied  the  RPl- 
3  formula,  an  annual  price  cap 
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adjustment  derived  by  deducting  an 
assumed  productivity  measurement 
from  a  macroeconomic  price 
measurement  analogous  to  our 
Consumer  Price  Index.  While  data 
relating  to  British  Telecom's  past 
productivity  appears  to  have  set  the 
bounds  within  which  the  productivity 
figure  would  fall,'^*  the  selection  of  3 
percent  for  the  assumed  productivity 
factor  was  the  result  of  negotiations 
between  the  British  government  and 
British  Telecom.  We  seek  comment  on 
whether  this  approach  to  selecting  a 
productivity  factor  could  be  adapted  for 
our  use  in  revising  price  caps  for 
domestic  and  international  services."'® 
We  also  seek  to  identify  other  indices 
that  we  might  consider  using  as  a 
measure  of  productivity  as  well  as 
possible  sources  of  information 
generally  available  to  the  public  from 
which  we  might  calculate  such  a  factor. 
In  particular,  we  invite  comment  on 
whether  there  should  be  a  different 
productivity  factor  for  AT&T  and  the 
LECs.  and,  if  so,  how  they  could  and 
should  be  developed.  As  with  the 
generalized  price  adjustment  factor,  we 
seek  an  index  that  is  straightforward  to 
calculate  and  not  susceptible  to 
reasonable  challenge.  We  invite 
comment  addressing  how  changes  in 
productivity  should  be  measured  with 
respect  to  regulated  services  and,  for 
operations  that  have  some  fixed  costs, 
how  changes  in  productivity  may  be 
separated  accurately  from  exogenous 
changes  in  demand.  We  request 
comment  on  how  we  may  properly 
remove,  or  make  allowance  for,  the 
effects  of  inconsistent  accounting  data 
or  endogenous  changes  in  the 
measurements  of  demand  that  result 
from  the  application  of  the  flexibility  in 


'^'  See  Lilllechlld  Report,  supra  n  60.  al  35. 

'"  One  possible  adaptation  might  be  to  use  a  ten 
year  moving  average  of  the  firm's  (or  the  economy's) 
historical  productivity.  This  rolling  average  would 
permit  the  carrier  in  a  given  year  to  retain  any 
productivity  gain,  while  in  subsequent  years 
ratepayers  would  subsequently  share  in  those  gains. 
This  might  be  one  way  to  assure  that  subscribers  to 
a  given  service  would  share  in  the  benefits  created 
by  any  efficiency  gains  made  in  the  provision  of 
that  service.  (It  might  also  lead  to  their  sharing  in 
the  effects  of  any  decline  in  productivity  associated 
with  the  service  to  which  they  subscribed).  It  would 
be  necessary  to  define  the  formula  by  which  we 
would  propose  to  measure  productivity  gains  for  the 
firm  (or  the  economy).  Because  it  would  be  based 
upon  historical  data  rather  than  projections, 
however,  the  actual  calculation  would  be  quite 
straightforward  and.  assuming  the  arithmetic  was 
correct,  unlikely  to  be  subject  to  debate.  On  the 
other  hand  the  use  of  the  firm's  own  record  of 
productivity  could  lead  to  the  sort  of  gaming  that  we 
would  seek  to  avoid  through  a  price  cap  approach. 
We  are  also  uncertain  about  the  extent  to  which  use 
of  the  firms  own  productivity  record  would  dampen 
its  incrrtive  to  maximize  efficiency. 


pricing  that  would  be  inherent  in  any 
capping  approach. '2'' 

(Cj  Other  factors.  63.  For  the 
remaining  factors  we  have  discussed 
above,'-*  a  dominant  carrier  should  be 
able  to  quantify  the  impact  on  its 
operations  of  specific  changes.  We 
request  commenting  parties  suggesting 
that  price  ceilings  be  adjusted  to  reflect 
other  factors  indicate  the  method  by 
which  they  would  propose  we  measure 
changes  to  those  factors.  In  particular 
we  solicit  comment  on  whether  the  list 
of  adjustment  factors  should  be  enlarged 
to  include  international  accounting  rates 
for  AT&T  and  those  LECs  providing 
international  services  to  which  such 
rates  apply. 

4.  Adjusting  Price  Caps 

(A)  Methodology  for  calculating  cap 
adjustments.  64.  We  tentatively 
conclude  that  a  comprehensive  price  cap 
plan  should  also  specify  guidelines  for 
adjusting  price  caps  based  on  changes 
in  previously  identified  factors  like 
those  we  discussed  above.  While  our 
ability  to  specify  such  a  procedure 
would  be  a  function  of  the  factors 
ultimately  selected,  we  can  identify 
certain  questions  that  would  have  to  be 
answered  regardless  of  the  factors 
finally  chosen.  In  this  section  we  pose 
those  questions  and  discuss  the 
advantages  and  disadvantages 
associated  with  some  of  the  different 
ways  we  might  answer  them.  We  also 
discuss  specific  issues  that  would  arise 
as  we  sought  to  develop  a  formula  for 
adjusting  price  H.^nits  to  reflect  changes 
in  the  factors  described  in  the  preceding 
section. 

65.  A  formula  or  methodology  for 
adjusting  price  caps  to  reflect  a  change 
in  a  specific  factor  requires  two  generic 
steps.  First  we  must  identify  those 
services  for  which  a  change  in  the  factor 
would  warrant  a  change  in  the 
associated  price  caps.  Then  we  must 
determine  how  much  these  price  ceilings 
should  be  raised  or  lowered  to  reflect  an 
incremental  change  in  that  factor.  We 
tentatively  conclude  that  any 
adjustment  formula  should,  to  the  extent 
possible,  match  specific  adjustment 
factors  with  those  services  the  costs  of 
which  are  most  directly  affected  by 
those  factors.  Changes  to  that  factor 
could  lead  to  adjustments  of  only  the 
price  ceilings  associated  with  those 


'^'  Inconsistencies  may  arise,  for  example,  from 
the  use  of  different  accounting  principles  al 
different  points  in  time  by  the  same  Tirm.  the 
inconsistent  application  in  practice  of  the  same 
principles  over  time  by  the  same  firm  or  by  different 
firms,  or  from  the  use  of  historical  costs  for 
telecommunications  plant  of  different  vintages  by 
the  same  firm  or  by  different  firms. 

■'"  See  para.  58.  supra. 


services.  Under  this  approach,  a  change 
in  the  purchasing  power  of  money  could 
be  reflected  in  adjustment  to  all  price 
caps,  while  a  change  in  switched  access 
charges  could  result  in  an  adjustment 
only  to  price  caps  associated  with 
interexchange  switched  service 
offerings. 

66.  We  now  focus  on  the  second  step 
of  the  process,  development  of  a  set  of 
rules  for  transmuting  changes  in  a 
specific  adjustment  factor  into  a  revised 
price  cap  for  a  related  service.  The 
initial  issue  arising  here  is  the  extent  to 
which  we  should  require  a  carrier  to 
revise  price  ceilings  to  reflect  a  change 
in  the  adjustment  factors.  We 
tentatively  conclude  that  for  AT&T,  in 
particular,  changes  in  the  rates  for  an 
access  service  it  used  to  provide  a  given 
service  should  result  in  a  dollar  for 
dollar  flow  through  of  the  increase  or 
decrease  in  that  service's  associated 
price  cap.  We  also  tentatively  conclude 
that  for  any  dominant  carrier  subject  to 
price  cap  regulation,  a  change  in  the 
index  of  productivity  should  be  reflected 
by  a  corresponding  percentage  change 
in  the  caps  for  all  its  services. 

67.  For  other  adjustment  factors  it 
might  be  reasonable  to  leave  the  carrier 
with  some  discretion  concerning  the 
extent  to  which  its  price  caps  would  be 
revised  to  reflect  changes  in  those 
factors.  For  example  it  might  be 
reasonable  to  leave  to  the  carrier's 
discretion  whether  its  price  caps  would 
be  revised  to  reflect  either  changes  in 
the  purchasing  power  of  money  as  long 
as  inflation  continued  or  cost  increases 
for  interstate  services  attributable  to 
changes  in  separations  or  tax  liability. 
We  also  seek  comment  on  whether  it 
would  be  reasonable  to  key  the 
obligation  to  revise  caps  to  reflect 
changes  in  separations  or  tax  liability  on 
those  changes  exceeding  some  threshold 
limit.  Moreover,  we  might  not  require 
adjustments  to  price  caps  when  changes 
to  separations  rules  or  tax  codes  did  not 
lower  the  costs  of  interstate  operations 
by  more  than  a  preset  dollar  amount. 
We  solicit  com.ments  on  the  proposals 
we  present  in  this  paragraph  as  well  as 
on  our  proposal  that  in  certain 
circumstances  if  might  be  advisable  to 
leave  the  carrier  with  some  discretion 
concerning  the  changes  in  adjustment 
factors  that  would  trigger  a  revision  of 
its  price  caps.  Commenting  parties 
should  identify  the  adjustment  factors 
for  which  they  believe  such  flexibility 
could  be  given  as  well  as  the  limits  they 
would  impose  on  that  discretion.  They 
should  discuss  why  the  flexibility  they 
support  would  be  consistent  with  our 
obligation  to  assure  that  rates  are  just 
and  reasonable.  We  also  ask  for 


33978 


Federal  Register  /  Vol.  5i 


commenters'  views  on  whether  a  carrier 
should  be  able  to  carry  forward  unused 
allowable  adjustments  for  use  in  later 
years,  as  the  British  plan  permits.'-^  For 
each  adjustment  trisgering  a  change  to 
price  caps,  we  would  also  need  to 
determine  the  extent  to  which  we  would 
take  into  account  the  stimulation  or 
repression  of  demand  likely  to  arise 
from  the  change  in  rates  allowed  as  a 
consequence  of  the  change  to  the  price 
cap.  Again  there  may  be  some 
adjustment  factors,  for  example, 
increases  in  subscriber  line  charges,  for 
which  we  would  be  more  concerned  that 
we  accurately  estimate  those  effects. 
We  invite  comment  on  the  extent  to 
which  we  should  take  stimulation  and 
repression  into  account  in  determining 
price  cap  adjustments  associated  with  a 
change  to  each  of  the  adjustment  factors 
we  discussed  in  paragraphs  58  and  62 
supra,  as  wtU  as  any  additional  factors 
that  a  commenting  party  has  proposed. 

68.  Changes  to  some  of  the  adjustment 
factors  we  hdve  identified  would 
probably  be  expressed  in  percentages. 
This  index  or  some  fraction  of  this  index 
could  then  be  applied  directly  to 
existing  price  caps  to  define  new  price 
caps.  For  example,  if  the  measure  of 
inflation  we  were  relying  upon  had 
increased  by  2%  over  the  specified  fixed 
period  used  to  measure  changes  in  the 
purchasing  power  of  money,  this  could 
easily  translate  into  a  2%  (or  less)  ''° 
increase  to  price  caps  to  reflect 
inflation. 

69.  For  other  adjustment  factors, 
computing  the  appropriate  price  cap 
revision  is  likely  to  be  more 
complicated.  Changes  to  rates  for  a 
given  access  service  cause  changes  in 
the  costs  of  providing  those 
inlerexchange  services  using  it.  Before 
the  associated  price  caps  for  those 
services  could  be  revised,  it  would  be 
necessary  to  apportion  those  cost 
changes  among  the  affected  services 
and  possibly  even  among  the  rate 
elements  of  individual  services.  At  one 
extreme,  this  could  be  achieved  through 
cost  allocation  rules  leaving  little 
discretion  to  the  carrier  as  to  how  it 
should  make  the  apportionment.  At  the 
other  extreme,  this  could  be  left  to  the 


'-^  Spe  n  fafi.  supra. 

""See discussion  supra  al  paras.  60-61.  We  note 
Ihiil  annual  revisions  lo  access  charges,  whether 
cost-based  or  subject  to  price  cap  regulation,  might 
already  reP.ect  changes  in  the  purchasing  power  of 
money  For  example,  to  the  extent  that  AT&Ts  price 
caps  would  already  he  adjusted  lo  reflect  changes 
in  access  charge  rate  level,  the  effect  of  inflation  on 
ihi.s  share  of  its  operating  costs  would  already  be 
reflected  by  an  adjustment  to  its  price  caps.  In  this 
case  it  might  be  more  appropriate  to  limit  any 
adjustment  to  its  price  caps  to  reflect  changes  in  the 
mnalion  rale  not  already  reflected  in  the  access 
charge  adjustment. 


carrier's  discretion.  That  extreme, 
however,  would  at  least  in  theory  permit 
the  carrier  to  revise  price  caps  so  that 
the  cap  associated  with  the  service  for 
which  it  possessed  the  greatest  market 
power  received  a  disproportionate 
adjustment  upward.  The  result  could  be 
unreasonably  high  rates  for  customers  of 
that  service.  Depending  upon  how  we 
defined  the  price  caps  associated  with 
different  services  or  groups  of  services, 
it  seems  likely  that  a  prescribed  cost 
allocation  approach  may  not  be 
necessary  to  protect  ratepayers  against 
unreasonable  rates.  Even  now  the 
carriers  possess  flexibility  in  the  way 
they  reflect  changes  in  access  costs  and 
to  separations  rules  in  their  tariff  filings. 

70.  We  seek  comments  discussing 
ways  to  achieve  an  allocation  of  costs 
that  strike  a  fair  balance  between 
ratepayer  protection  against 
unreasonable  rates  and  carrier 
flexibility.  We  also  seek  comment  upon 
how  caps  should  be  adjusted  when 
changes  occur  in  jurisdictional 
separations,  tax  rates  or  policy,  and,  in 
the  case  of  interexchange  carriers,  when 
changes  occur  in  access  charges.  In  this 
regard,  we  are  particularly  interested  in 
ascertaining  how  such  adjustments 
could  be  made  without  our  becoming 
mired  in  the  cost  accounting  and  rate  of 
return  assessments  associated  with 
traditional  rate-of-return  regulation. 

(B)  Procedural  issues.  71.  We  note  that 
the  price  cap  model  anticipates  periodic 
adjustments  to  existing  price  caps  to 
reflect  changes  to  designated  factors. 
Either  the  passage  of  a  specific  period  of 
time,  for  example,  one  or  two  years,  or 
the  occurrence  of  a  specific  event,  for 
example  specified  changes  in  economic 
conditions,  changes  in  productivity,  or 
the  filing  of  new  access  charges,  might 
be  a  reasonable  trigger  for  such  review 
of  existing  caps.  It  might  also  be 
reasonable  to  require  annual  price  cap 
adjustments  to  reflect  changes  to 
specific  adjustment  factors,  like  access 
charges  for  AT&T  or  other  adjustment 
factors  for  some  or  all  carriers  subject  to 
price  cap  regulation.  We  also  forsee  a 
need  periodically  to  conduct  a  more 
general  reexamination  of  the  price  cap 
levels  set  for  each  carrier  subject  to  this 
form  of  regulation  to  assure  that 
adjustments  to  those  caps  made  based 
upon  changes  to  the  specified  factors 
were  continuing  to  protect  adequately 
the  interests  of  both  that  carrier's 
ratepayers  and  its  shareholders.  We 
seek  comment  on  how  frequently  price 
caps  should  be  reevaluated  or  adjusted 
to  reflect  changes  to  each  of  the 
adjustment  factors  we  described  in 
paragraphs  58  and  62,  supra,  as  well  as 
to  any  other  adjustment  factors  that  a 
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commenting  party  has  suggested  we  add 
to  our  list.  We  also  seek  comment  on 
whether  the  general  reexamination 
should  be  scheduled  with  prescribed 
frequency  [e.g..  every  five  years)  or 
should  occur  when  the  Commission  or  a 
carrier  preceives  a  need  for  such  review. 

5.  Impact  of  Price  Caps  Regulation  on 
Current  Commission  Procedures 

72.  We  at  present  have  many 
regulations  and  procedures  designed  to 
help  us  perform  cost-of-service 
regulation. '  ^ '  If  we  were  to  adopt  a 
price  cap  approach  to  regulating  the 
rates  of  AT&T  or  the  LECs.  we  would 
need  to  review  these  regulations  and 
procedures  to  determine  what  their 
continuing  role  should  be  in  the  new 
regulatory  environment.  It  is  possible 
that  some  might  have  no  role.  For 
example,  the  rules  and  procedures 
directly  related  to  our  rate  of  return 
represcription  and  enforcement  would 
seem  to  fulfill  no  useful  function  under  a 
price  cap  approach  to  regulating  rates. 
For  other  rules  there  would  be  a 
continuing  need  regardless  of  how  we 
regulated  rates.  In  this  category  would 
fall  our  Uniform  System  of  Accounts 
(USOA)  because  the  carriers  would  still 
be  obligated  to  separate  the  costs  of 
their  regulated  operations  between  the 
federal  and  state  jurisdictions.  The  rules 
for  accomplishing  this  are  framed  in 
terms  of  the  USOA. 

73.  Into  a  less  certain  area  fall  the 
rules  and  procedures  governing 
represcription  of  depreciation  rates,  the 
rules  governing  circuit  additions  and 
even  the  cost  allocation  rules  of 
regulated  and  unregulated  activities  of 
carriers.  In  theory,  with  a  price  cap 
approach  there  should  be  no  need  to 
control  the  carrier's  rate  base  or 
expenses,  nor  should  there  be  a  need  to 
worry  about  cross  subsidies  between 
regulated  and  unregulated  service 
offerings  or  among  regulated  service 
offerings.  The  price  cap  model  in  its 
purest  form  would  eliminate  the 
incentive  for  rate  base  inflation  or  cross 
subsidization.  In  that  we  intend  to 
continue  monitoring  for  excess  earnings, 
however,  we  have  departed  form  the 
pure  model.  While  we  believe  that  this 
modification  to  the  price  cap  model  is 
necessary  for  legal  and  policy  reasons, 
we  also  recognize  that  it  has  the 
unfortunate  side  effect  of  restoring  some 
of  the  incentive  to  misallocate  between 
regulated  and  unregulated  service 
offerings  and  reducing  the  incentive  to 
maximize  efficiency.  It  also  may  create 


'"'  See  discussion  supra  at  paras.  7-12. 
describing  these  rules  and  procedures  al  greater 
length. 
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a  need  for  the  retention  of  some 
regulatory  tools  that  would  be 

superfluous  under  a  pure  price  cap 
method.  Even  if  there  were  no  need  for 
soine  of  these  rules  in  the  long  term,  it 
might  be  prudent  to  re'ain  them  until 
experience  wiih  the  new  approach  !o 
regulating  rates  offered  es  reasonable 
assurance  that  there  would  be  no  need 
to  return  to  cosl-of-servire  reoulation. 
V\'e  also  solicit  comment  on  the  impact  a 
price  cap  approach  to  regulating  rates 
for  basic  services  would  have  upon  the 
rules  and  policies  governing  the 
provision  of  CPE  and  enhanced  services 
by  ATSTand  theBOCs.'^^ 

74.  We  seek  comment  on  the  extent  to 
which  we  should  continue  to  apply 
existing  rules  in  Parts  63  and  65;  as  well 
as  the  Interim  Cost  Allocation  Manual, 
the  cost  allocation  requirements  of  CC 
Docket  No.  86-111  and  the  depreciation 
rate  represcription  procedures  to  AT&T 
if  we  were  to  decide  to  regulate  this 
carrier  under  a  price  cap  approach. 
Commenting  parties  should  mdiaite 
whether  they  support  the  long  term 
retention,  the  short  term  retention  or  the 
elimination  of  each  specific  category  of 
rules  or  procedures  listed  above  and 
should  provide  the  basis  for  their 
position.  We  also  seek  comment  on  the 
extent  to  which  we  should  continue  to 
apply  existing  rules  m  Parts  63,  65,  and 
69,  as  well  as  the  cost  allocation 
requirements  of  CC  Docket  No.  86-111 
and  the  depreciation  represcription 
procedures  to  the  IJ^Cs  now  subject  to 
them  if  we  were  to  decide  to  regulate 
these  carriers  under  a  price  cap 
approach.  Again  commenting  parties 
should  indicate  whether  they  support 
the  long  term  retention,  the  short  term 
retention  or  the  elimination  of  each 
specific  category  of  rules  or  procedures 
listed  above  and  should  provide  the 
basis  for  their  position. 

\T.  Application  of  the  Price  Cap 
.Approach 

"5.  We  tentatively  conclude  that  a 
price  cap  approach  to  regulating  rates 
promises  many  benefits  to  consumers 
which  outweigh  the  disadvantages  it 
may  possess.  As  discussed  above, '^^ 
we  now  seek  to  determine  whether  a 
price  cap  approach  can  be  implemented 
that  would  result  in  a  more  effective 
means  of  regulating  rates  than  our 
current  form  of  regulation.  If  our 


analysis  of  the  benefits  offered  by  this 
model  is  correct  for  all  markets,  its 
prompt  applications  to  both  AT&T  and 
the  LECfi  would  clearly  be  in  the  public 
interest,'^'  Implementation  of  this  form 
of  regulation  for  the  LECs,  however, 
raises  administrative  issues  that  appear 
to  be  more  complex  than  those  for 
Al  &T.  First,  there  is  the  issue  of 
implementing  a  price  cap  method  of 
regulation  while  current  pooling 
arrangements  continue  among  the  LECs. 
Presently  our  access  charge  scheme  call 
for  two  different  pools,  the  mandatory 
one  associated  with  non-traffic  sensitive 
(.NTS)  costs  and  the  voluntary  one 
associated  with  traffic  sensitive  costs.  In 
addition  to  the  two  pools  themselves, 
there  are  also  two  depooling  dates 
associated  with  the  NTS  pool.'^*  The 
existence  of  the  two  pools  and  the  two 
different  depooling  dates  may 
complicate  efforts  to  implement  price 
caps  for  the  LECs. 

76.  Second,  there  is  the  difficulty  of 
implementing  a  price  cap  method  of 
regulation  for  a  large  number  of  widely 
differing  companies.  There  are  now 
approximately  1400  LEC,'^®  Some  are 
very  large,  both  in  terms  of  annual 
revenues  and  in  terms  of  number  of 
access  lines  they  provide;  others  are 
very  small, '^'  Some  are  private 
corporations,  others  are  cooperatives 
obtaining  at  least  some  of  their  capital 
from  the  federal  government.  A  few  are 
government  owned  and  operated.  Some 
of  these  carriers  file  individual  tariffs 
based  on  their  costs  of  providing 
interstate  services.  Others,  while 
participating  in  the  \EC.A  la.riff  f.ling 
and  pooling  arrangements  permitted 
under  Part  69.  are  compensated  for  the 
access  services  they  provide  based  on 
their  individual  costs  of  service.  Still 
others  participate  in  the  .N'ECA  tariff 
filings  but  are  conipensated  by  NECA 
under  the  average  schedules  designed 
for  carriers  that  do  not  compute  their 
interstate  costs.  With  such  rich  diversity 
in  the  capital  structure  and  legal  nature 
of  the  LECs  as  well  as  in  the  manner  in 
which  they  determine  the  rates  they 
charge  for  their  interstate  services  and 
receive  compensation  for  those  services, 
a  price  cap  approach  to  regulating  their 
interstate  basic  service  rates  that 


"*  See  n.8  supra:  Furnishing  of  Customer 
Premises  Equipment  and  Enhanced  Services  by 
American  Telephone  and  Telegraph  Co..  CC  Docket 
.No.  85-26.  Order.  102  FX:C  2d  655  (1985).  modified  on 
recuih.  FCC  86-341  (released  Aug  7,  1986); 
Fumishmg  of  Customer  Prem'ses  Equipment  by  the 
Bell  Operating  Telephone  Compan>es.  CC  Docket 
No  86-79,  Report  ond  Order.  Z  FCC  Red  UJ  (1987). 

'  ^^  See  Section  VD.,  supra. 


'■^*  Should  the  comments  indicate  a  need  to  tiiiior 
the  price  cap  model  to  the  characteristics  of  the 
LECs,  we  stand  ready  to  adopt  the  form  of 
alternative  regulation  supported  by  the  record  thai 
is  consistent  with  our  desire  to  capture  for 
consumers  and  carriers  the  t>enefiti  of  more 
effective  regulation. 

'"  MTS  and  WATS  Market  Structure.  CC  Docket 
No.  78-72,  Report  ond  Order.  2  FCC  Red  2953  (1387). 

'*<  See  Phone  Facts  1987  at  18,  United  State* 
Telephone  ,^8s  s  (1987). 

"''  See  e.g..  id.  3117-22. 


accounted  for  or  reflected  that  diversity 
would  likely  take  longer  to  develop  and 
would  be  more  difficult  to  implement 
than  would  a  price  cap  approach 
developed  for  only  a  single 
interexchange  carrier."* 

77.  Thus  we  tentatively  conclude  that 
we  would  implement  a  price  cap 
approach  to  regulating  the  rates  for 
AT&T's  interstate  and  inteniational 
basic  services  before  we  did  so  for  the 
LECs,  We  seek  comment  on  this  and  on 
any  other  implementation  issues  and 
problems.  We  also  invite  comnjent  on 
the  timing  of  the  implementation  of  such 
regulatory  reform  for  both  the  LECs  and 
AT&T. 

\  II  Regulatory  Flcxibitity  Act  Initial 

.\nalysis 

78.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C."605(b).  it 
is  certified  that  the  rule  change 
proposed  m  this  proceeding  is  exempt 
from  application  of  the  statute  because 
it  will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  A 
small  business  concern  is  defined  in 
section  3  of  the  Small  Business  Act  as  a 
concern  which  is  not  dominant  in  its 
field  of  operations.  15  U.S.C.  32;  13  CFR 
121.3(c).  The  rules  proposed  in  this 
proceeding  would  apply  to  dominant 
carriers  only  and  hence  would  not  have 
a  significant  impact  on  small  entities,"* 
This  certification  shall  be  provided  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

VTII.  Paperwork  Reduction  .Analysis 

79.  The  rulemaking  proposed  herein 
has  been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  contain  no  new  or  modified 
form,  information  collection  and/or 
recordkeeping,  labeling,  disclosure  or 
record  retention  requirements  as 
contemplated  under  that  statute.  It  will 
not  increase  the  collection  of 
information  burden  imposed  on  the 
public. 

IX.  Ex  Parte  Requirements 

80.  For  purposes  of  this  non-restricted 
notice  and  comment  rule  making 
proceeding,  members  of  the  public  are 
advised  that  ex  parte  presentations  are 
permitted  except  during  the  Sunshine 
Agenda  period.  See  generally 

§  1.1206(a).  The  Sunshine  Agenda  period 


'"  We  also  note  that  a  staggered  implementation 
schedule  would  enable  us  (u  use  our  own  resources 
more  efTicienlly. 

""  Although  the  Regulatory  Flexibility  Act  is  not 
applicable,  we  are  always  anxious  to  obtain 
comnMHits  on  the  possible  impact  uf  any  proposed 
rule  on  small  entities,  including  small  telephone 
companies. 
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IS  the  period  of  time  which  commences 
with  the  release  of  a  public  notice  that  a 
matter  has  been  placed  on  the  Sunshine 
Agenda  and  terminates  uhen  the 
Commission  (1)  releases  a  final  order: 
(J)  issues  a  public  notice  stating  that  the 
matter  has  been  deleted  from  the 
Sunshine  Agenda;  or  (3)  issues  a  public 
notice  stating  that  the  matter  has  been 
returned  to  the  staff  for  further 
consideration,  whichever  occurs  first. 
Section  1.1202(f].  During  the  Sunshine 
Agenda  period,  no  presentations,  ex 
parte  or  otherwise,  are  permitted  unless 
specifically  requested  by  Commission  or 
staff  for  the  clarification  or  adduction  of 
evidence  or  the  resolution  of  issues  in 
th.e  proceeding  Section  1.1203. 

81.  in  general  an  ex  parte  presentation 
IS  any  presentation  directed  to  the 
merits  or  outcome  of  the  proceeding 
made  to  decision-making  personnel 
which  (1)  if  written,  is  not  served  on  the 
parties  to  the  proceeding,  or  (2),  if  oral, 
is  made  without  advance  notice  to  the 
parties  to  the  proceeding  and  without 
opportunity  for  them  to  be  present. 
Section  1.1202(b).  Any  person  who 
submits  a  written  ex  parte  presentation 
must  provide  on  the  same  day  it  is 
submitted  a  copy  of  that  presentation  to 
the  Commission's  secretary  for  inclusion 
in  the  public  record.  Any  person  who 
makes  an  oral  ex  parte  presentation  that 
presents  data  or  arguments  not  already 
reflected  in  that  person's  previously- 
fiied  written  comments,  memoranda,  or 
filings  in  the  proceeding  must  provide  on 
the  day  of  the  oral  presentation  a 
written  memorandum  to  the  Secretary 
(with  a  copy  to  the  Commissioner  to 
stdff  member  involved)  which 
summarizes  the  data  and  arguments. 
Each  e\  parte  presentation  described 
above  must  state  on  its  face  that  the 
Secretary  has  been  served,  and  must 
also  state  by  docket  number  the 
proceeding  to  which  it  relates.  Section 
1  1206. 

82.  All  relevant  and  timely  comments 
and  reply  comments  will  be  considered 
by  the  Commission.  In  reaching  its 
decision,  the  Commission  may  take  into 
account  information  and  ideas  not 
contained  in  the  comments,  provided 
that  such  information  or  a  writing 
containing  the  nature  and  source  of  such 
information  is  placed  in  the  public  file, 
and  provided  that  the  fact  of  the 
Commission's  reliance  on  such 
information  is  noted  in  the  Order. 

X.  Ordering  Clauses 

83.  Pursuant  to  our  authority  under 
sections  4(i),  4(j).  201-205,  and  403  of  the 
Communication  Act  of  1934  as  amended, 
47  U.S.C.  154(1).  154(j).  201-205  and  403, 
//  Is  ordered  that  this  rulemaking 
proceeding  is  instituted.  Comments  on 


the  proposed  rulemaking  shall  be  due  on 
October  19. 1987  with  reply  comments 
due  on  November  19, 1987. 

84.  In  accordance  with  the  provisions 
of  §  1.419(b)  of  the  Commission's  Rules, 
47  CFR  1.419(b),  it  is  ordered  that  an 
original  and  five  copies  of  all  comments, 
replies,  pleadings,  briefs  and  other 
documents  filed  in  the  proceeding  shall 
be  furnished  to  the  the  Commission. 
Members  of  the  public  who  wish  to 
express  their  views  by  participating 
informally  may  do  so  by  submitting  one 
or  more  copies  of  their  comments 
without  regard  to  form  (as  long  as  the 
docket  number  is  clearly  stated  in  the 
heading).  Copies  of  all  filings  will  be 
available  for  public  inspection  during 
regular  business  hours  in  the 
Commission's  Docket  Reference  Room 
(Room  239)  at  its  headquarters  at  1919  M 
Street.  NW.,  'Washington,  DC. 

Federal  Communications  Commission. 

William  J.  Tricarico, 

Secretary. 

[FR  Doc.  87-20584  Filed  9-8-87;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Vi/ilcilife  Service 

50  CFR  Part  17 

Endangered  and  Ttireatened  Wildlife 
and  Plants;  Extension  of  Comment 
Periods  on  ttie  Proposed  Endangered 
Status  for  the  Stiasta  Crayfish  and  for 
the  Tipton  Kangaroo  Rat 

agency:  Fish  and  Wildlife  Service, 
Interior,         j 

ACTION:  Propbsed  rules;  notice  of 
extension  of  comment  periods. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  gives  notice  that  the 
comment  periods  will  be  extended  for 
two  separate  proposed  rules  to 
determine  endangered  status  for  the 
Shasta  crayfish,  which  occurs  only  in 
Shasta  County.  California,  and  the 
Tipton  kangaroo  rat.  which  is  restricted 
to  the  Tulare  Lake  Basin  of  south-central 
California.  The  extension  of  the 
comment  periods  will  allow  comments 
on  both  of  these  separate  proposals  to 
be  submitted  from  all  interested  parties. 
DATES:  The  comment  periods  for  both 
proposals,  which  originally  closed  on 
September  8, 1987,  are  extended  to 
November  8, 1987. 
ADDRESSES:  Written  comments  and 
materials  on  each  of  the  separate 
proposals  should  be  sent  to  the  Regional 
Director,  U.S.  Fish  and  Wildlife  Service. 
500  N.E.  Multnomah  Street,  Suite  1692. 


Portland,  Oregon  97232.  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hour  at  the 
Regional  Endangered  Species  Office  at 
the  above  address, 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Wayne  S.  White,  Chief,  division  of 
Endangered  Species,  at  the  above 
address  (503/231-6131  or  FTS  429-6131). 

SUPPLEMENTARY  INFORMATION: 
Background  | 

The  Shasta  crayfish  [Pacifostacus 
fortis)  is  a  decapod  crustacean  of  the 
family  Astacidae.  The  species  is 
presently  found  only  in  Shasta  County. 
California,  in  the  Pit  River  drainage  and 
two  tributary  systems,  the  Fall  River 
and  Hat  Creek  Subdrainages.  A 
proposal  of  endangered  status  was 
published  in  the  Federal  Register  (52  FR 
26036)  on  July  10.  1987.  The  comment 
period  on  the  proposal  originally  closed 
on  September  8,  1987.  There  was  not  a 
timely  request  for  a  public  comment 
hearing.  The  comment  period  is  now 
extended  an  additional  60  days,  to 
November  8, 1987.  Written  comments 
may  now  be  submitted  until  November 
8, 1987,  to  the  Service  office  in  the 
Addresses  section. 

The  Tipton  kangaroo  rat  (Dipodomys 
nitratoides  nitratoides).  a  small 
mammal,  was  distributed  historically  in 
the  Tulare  Lake  Basin  of  the  San  Joaquin 
Valley,  enconipassing  portions  of 
Fresno,  Kings,  Tulare,  and  Kern 
counties.  Conversion  of  native 
wildlands  for  agriculture  production  has 
seriously  reduced  its  habitat.  A  proposal 
of  endangered  status  was  published  in 
the  Federal  Register  (52  FR  26040)  on 
July  10, 1987.  There  was  not  a  timely 
request  for  a  public  comment  hearing. 
The  comment  period  on  the  proposal 
originally  closed  on  September  8.  1987. 
The  comment  period  is  now  extended  an 
additional  60  days,  to  November  8, 1987. 
Written  comments  may  now  be 
submitted  until  November  8, 1987,  to  the 
Service  office  in  the  Addresses  sections. 

Author 

The  primary  author  of  this  notice  is 
Ms.  Robyn  Thorson.  U.S.  Fish  and 
Wildlife  Service,  500  N.E.  Multnomah 
Street,  Suite  1692,  Portland,  Oregon 
97232  (503/231-6131  or  FTS  429-6131). 

Authority 

The  authority  f^r  this  action  is  the 
Endangered  Species  Act  of  197'3  (16 
U.S.C.  1531  et  seq.:  Pub.  L.  93-205,  87 
Stat.  884:  Pub.  L.  94-359,  90  Stat.  911: 
Pub.  L.  95-632,  92  Stat.  3751;  Pub.  L.  96- 
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159.  93  Stdl.  1225,  Pub.  L  97-304,  96  Stat, 

Mill. 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife, 
Fish,  Marine  mammals.  Plants 
(agriculture). 

Uritcil:  September  2,  1987. 
David  F.  Riley, 
Acting  Re^ianal  Director. 
(FR  Uoc  87-20723  Filed  9-8-87;  8:45  amj 

BILLiKG  CODE  43tO-55-M 


3393: 


Notices 


Federal   Register 

Vol.  52.  No.  174 

Wednesday,  September  9,  1987 


This  section   of   the   FEDERAL   REGISTER 
contains  documents   other   than   rules  or 
P'oposed   rules   that   are   applicable  to  the 
public    Notices  of   hearings  and 
mvesiigations.   committee   meetings,   agency 
decisions   and   rulings,   delegations  of 
authority,   filing   of   petitions   and 
applications  and   agency   statements  of 
o'yanizal'on   and   functions   are   examples 
of   docur^ents   appsarmg   in   this   section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

JDocket  No.  87-1101 

Availability  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  for  Fieid  Testing  of 
a  Recombinant  Derived  Live 
Pseudorabies  Virus  Vaccine 

agency:  Animal  and  Pldnt  Health 
inspection  Service,  USDA. 
action:  Notice. 

summary:  This  document  provides 
notice  that  an  environmental 
assessment  and  finding  of  no  significant 
impact  has  been  prepared  by  the  Animal 
and  Plant  Health  Inspection  Service 
concerning  its  authorization  given  to 
SyntroVet,  Inc.,  to  conduct  limited  field 
trials  of  a  veterinary  biological  product, 
for  a  recombinant  derived  live 
pseudorabies  virus  vaccine.  The 
assessment  indicates  that  the  field 
testing  of  the  live  recombinant  derived 
pseudorabies  virus  vaccine  will  not 
cause  any  significant  impact  on  the 
environment,  based  upon  this  finding  of 
no  significant  impact,  the  Animal  and 
Plant  Health  Inspection  Service  has 
(ielerm.ined  that  an  environmental 
impact  statement  need  not  be  prepared. 
DATE:  The  field  trials  will  commence 
O,  toher  9.  1987. 

ADDRESS:  Copies  of  the  environmental 

ast^p.^snient  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  the  Vete:inary  Biologies 
Staff.  Veterinary  Services,  Animal  and 
Plan!  Health  Inspection  Service.  U.S. 
Department  of  Agriculture.  Room  829, 
F'ederal  Building,  6505  Belcrest  Road, 
Hyattsvi'le.  Maryland  20782.  Copies  of 
the  environmental  assessment  are  also 
a\ai!ab!e  upon  request  at  this  same 
address. 
FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  David  F.speseth.  Senior  Staff 


Veterinariaa  Veterinary  Biologies  Staff. 
Veterinary  Services,  Animal  and  Plant 
Health  Inspection  Service,  U.S. 
Department  of  Agriculture,  Room  829, 
Federal  Building.  6505  Belcrest  Road, 
Hyattsville,  Maryland  20782,  (301)  436- 
8245. 

SUPPLEMENTARY  INFOnMATlON:  The 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  has  prepared  an 
environmental  assessment  and  finding 
of  no  significant  impact  relative  to  its 
authorization  to  conduct  limited  field 
trials  of  a  recombinant  derived  live 
pseudorabies  virus  vaccine  under  the 
Virus-Serum-Toxin  Act.  (VSTA)  (21 
U.S.C.  151  ftstq.)  produced  by 
SyntroVet,  Inc. 

Under  the  VSTA,  before  a  veterinary 
biological  product  can  be  licensed,  it 
must  be  shown  to  be  pure,  safe,  potent, 
and  efficacious.  Field  testing  is 
necessary  in.  order  to  satisfy  vaccine 
safety  requirements  as  a  prerequisite  to 
licensing  of  the  live  virus  vaccine  under 
the  VSTA.  In  the  course  of  reviewing  the 
testing  protocol  for  the  recombinant 
derived  live  pseudorabies  virus  vaccine, 
APHIS  assessed  the  impact  to  the 
environment  of  authorizing  the 
manufacturer  to  conduct  field  testing  of 
the  product  in  three  States  as  set  forth  in 
the  environmental  assessment. 

The  environmental  assessment  and 
finding  of  no  significant  impact  provides 
the  public  writh  documentation  of 
APHIS'  review  and  analysis  of 
environmental  effects  which  may  be 
associated  with  the  gathering  of 
information  In  these  limited  field  trials. 

The  facts  jupporting  APHIS'  finding  of 
no  significant  impact  are  summarized 
below  and  are  contained  in  the 
environmental  assessment. 

1.  Genetic  engineering  procedures 
were  employed  to  facilitate  three  gene 
deletions  and  one  gene  insertion  in  the 
pseudorabies  virus  genome.  One 
deletion  destroyed  the  viral  thymidine 
kinase  (tk)  gene  which  is  required  for 
the  virus  to  replicate  in  the  host's 
nervous  system  and  hence  cause 
disease.  A  second  deletion  destroyed  a 
gene  coding  for  a  viral  glycoprotein 
(gpX)  which  then  prevents  antibodies 
from  being  elicited  to  this  glycoprotein, 
thus  allowing  vaccinated  animals  to  be 
distinguished  from  those  infected  with  a 
wild-type  virus.  The  third  deletion 
removed  portions  of  the  internal  and 
terminal  repeat  regions,  producing  an 


attenuating  effect.  A  gene  for  lactase 
was  inserted  as  a  marker,  to  further 
facilitate  differentiation  of  this  vaccine 
virus  from  the  wild  virus  or  other 
pseudorabies  vaccine  viruses. 

2.  The  recombinant  derived  live 
pseudorabies  vaccine  virus  was  shown 
to  be  avirulent  and  yet  fully  capable  of 
eliciting  an  immune  response  that 
protects  pigs  from  the  pseudorabies 
virus,  but  was  not  able  to  elicit 
antibodies  to  gX  which  allows  the 
differentiation  between  infected  pigs 
and  vaccinates.  The  addition  of  the 
lactase  gene  confered  no  increase  in 
virulence. 

3.  Transmission  of  the  vaccine  virus 
could  not  be  demonstrated  in  that 
vaccine  virus  was  not  detected  on  tonsil 
swabs  taken  froitJ  either  vaccinated  pigs 
or  from  sentinel  animals. 

4.  The  tk  gene  deletion  is  a  stable 
characteristic  of  the  vaccine  virus  with  a 
probability  of  reversion  being 
essentially  zero. 

5.  The  wild-type  pseudorabies  virus  is 
found  widely  distributed  in  nature  and  it 
does  not  contain  an  oncogene  or  cancer- 
causing  substance.  The  lactase  gene, 
inserted  as  a  marker,  does  not  contain 
any  oncogenes.  There  is  no  likelihood 
that  this  vaccine  virus  is  oncogenic. 

6.  The  wild-type  pseudorabies  virus  is 
not  considered  pathogenic  to  man.  Since 
the  recombinant  vaccine  differs  from 
wild-type  pseudorabies  by  three  gene 
deletions  and  one  insertion,  it  is  also 
considered  nonpathogenic  in  man. 

Based  on  the  foregoing,  APHIS  has 
determined  that  the  field  testing  of  the 
recombinant  derived  live  pseudorabies 
virus  vaccine  would  have  no  significant 
environmental  impact  on  the  human 
environment. 

The  environmental  assessment  and 
finding  of  no  significant  impact  has  been 
prepared  in  accordance  with  (1)  The 
National  Environmental  Policy  Act  of 
1969  (NEPA)  (42  U.S.C.  4331  et  seq.]:  (2) 
Regulations  of  the  Council  of 
Environmental  Quality  for  implementing 
the  Procedural  Provisions  of  NEPA  (Title 
40,  Code  of  Federal  Regulations  (CFR) 
Parts  1500-1508);  (3)  USDA  regulations 
implementing  NFJ'A  (7  CFR  Part  lb); 
and  (4)  APHIS  guidelines  implementing 
NEPA  (44  FR  50381-50384  and  44  FR 
51272-51274). 
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Done  in  Washington.  DC.  this  3rd  day  of 
Seplemher.  1987. 

B.C.  Johnson, 

Acting  Deputy  Administrator.  Veterinary 

Services.  .Animal  and  Plant  Health  Inspection 

Service. 

|FR  Doc.  fi--2n6fl6  Kilfti  9-&-87;  8;45  am| 

BILLING  CODE  3410-34-M 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

DOC  tias  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  unfier  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  Economic  Analysis 
Title:  Initial  Report  on  a  Foreign 
Person's  Direct  or  Indirect 
Acquisition.  Establishment,  or 
Purchase  of  the  Operating  Assets,  of  a 
U.S.  Business  Enterprise.  Including 
Real  Estate 
Form  Number:  Agency  BE-13  and  BE-14; 

OMB-0G08-0035 
Type  of  Request:  Revision  of  a  currently 

approved  collection 
Burden:  1,275  respondents;  1.275 

reporting  hours 
Needs  and  Uses:  This  survey  secures 
data  on  U.S.  companies  at  the  time 
they  are  established  or  acquired  by 
foreign  persons,  and  information  on 
the  foreign  parent.  The  information 
consists  of  data  on  assets  and  income, 
amount  of  investment,  acres  of  land 
owned,  and  numbers  of  employees. 
The  information  is  requirod  for  the 
preparation  of  the  interantional 
investment  accounts  and  balance  of 
payments  of  the  United  Slates. 
Affected  Public:  Farms,  businesses  or 
for-profit  institutions,  small 
businesses  or  organizations 
Frequency:  On  occasion 
Respondent's  Obligation:  Mandatory 
OMB  Desk  Officer:  Francine  Picoult 
395-7340 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271 
Department  of  Conmierce,  Room  H6622. 
14th  and  Constitution  Avenue  NW., 
Washington.  DC  202.30. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Francine  Picoult,  OMB  Dest  Officer. 
Room  3228  New  Executive  Office 
Building,  Washington,  DC  20503. 


Dated:  September  2. 1987. 
Edward  Michals, 

Departmental  Clearance  Officer,  Office  af 

Management  and  Organization. 

|FR  Doc.  87-2(1fi.^8  Filed  9-S-B7;  8;45  am) 

BILLINK;  code   361C>-CVy.M 


National  Technical  Information 
Service 

Intent  To  Grant  Co-Exclusive  Patent 
License;  SmithKline  Beckman  et  al. 

1  he  .\,itional  Technical  Information 
Service  (NTIS).  U.S.  Department  of 
Commerce,  intends  to  grant  to 
SinithKline  Beckman  of  Philadelphia, 
Pa..  MicroGeneSys  Inc.  of  West  Ilaven, 
CT,  American  Cyanamid  Company  of 
Wayne,  NJ  and  Amgen  of  Thousand 
Oaks,  CA,  a  co-exclusive  right  in  the 
United  States  to  practice  the  invention 
embodied  in  U.S.  Patent  Application 
S.N.  6-843.727,  "Pertussis  Toxin  Gene: 
Cloning  and  Expression  of  Protective 
Antigen."  The  patent  rights  in  this 
invention  have  been  assigned  to  the 
United  States  of  America,  as 
represented  by  the  Secretary  of 
Commerce. 

The  intended  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7.  The  intended  license 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
notice,  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  intended  license  would  not 
serve  the  public  interest. 

Inquiries,  comments  and  other 
materials  relating  to  the  intended 
license  must  be  submitted  to  Papan 
Uevnani,  Director,  Office  of  Federal 
Patent  Licensing,  NTIS.  Box  1423. 
Springfield,  VA  22151. 
Douglas  I.  Campion, 

Associate  Director.  Office  of  Federal  Patent 
Licensing.  National  Technical  Information 
Service.  U.S.  Department  of  Commerce. 
|FR  Doc.  87-20682  Filed  3-8-87:  8:45  am) 
BILLING  CODE  3510-04-M 


COMMITTEE  FOR  THE 
IMPLFMENTATfON  OF  TEXTILE 
AGREEMENTS 

Establishment  of  an  Import  Limit  for 
Certain  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
the  People  s  Republic  of  China 

Sfpiemljnr  4.  19or. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.O.  11651  of  March  3, 1972. 
as  amended,  has  issued  the  directive 


published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  September 
10. 1987.  For  further  information  contact 
Diana  Solkoff.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  please  refer  to 
the  Quota  Status  Reports  which  are 
posted  on  the  bulletin  boards  of  each 
Customs  port  or  call  (202)  566-6828.  For 
information  on  embargoes  and  quota  re- 
openings,  please  call  (202)  377-3715.  For 
information  on  categories  on  which 
consultations  have  been  requested  call 
(202)  377-3740. 
Summary 

In  the  letter  published  below,  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
directs  the  Commissioner  of  Customs  to 
prohibit  entry  into  the  United  States  for 
consumption,  or  withdrawal  from 
warehouse  for  consumption,  of  polyester 
yarn,  containing  cotton,  in  Category 
BOOpt.,  produced  or  manufactured  in  the 
People's  Republic  of  China  and  exported 
during  the  twelve-month  period  which 
begins  on  September  10, 1987  and 
extends  through  September  9. 1988  in 
excess  of  the  designated  level  of 
restraint. 

Background 

On  July  23.  1987.  a  notice  was 
published  in  the  Federal  Register  (52  FR 
27698)  which  established  an  import 
restraint  limit  for  polyester  yarn, 
containing  cotton,  in  Category  600pt., 
produced  or  manufactu.'-ed  in  the 
People's  Republic  of  China  and  exported 
during  the  ninety-day  period  which 
began  on  June  12. 1987  and  extends 
through  September  9. 1987.  The  notice 
also  stated  that  the  Government  of  the 
People's  Republic  of  China  is  obligated 
under  the  Bilateral  Cotton.  Wool  and 
Man-Made  F'iber  Textile  Agreement, 
effected  by  exchange  of  notes  dated 
August  19. 1983,  as  amended,  if  no 
mutually  satisfactory  solution  is  reached 
on  a  level  for  this  category  during 
consultations,  to  limit  its  imports  during 
the  twelve-month  period  immediately 
following  the  ninety-day  period. 

No  solution  has  been  reached  in 
consultations  on  a  mutually  satisfactory 
limit  for  this  category.  The  United  States 
Government  has  decided,  therefore,  to 
control  imports  of  polyester  yarn, 
containing  cotton,  in  Category  600pt. 
during  the  twelve-month  period  which 
begins  on  September  10. 1987  and 
extends  through  September  9. 1988  at 
the  designated  level. 

The  United  States  remains  committed 
to  finding  a  solution  concerning  this 
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category.  Should  such  d  solution  be 
reached  in  consultations  with  the 
Government  of  the  People's  Republic  of 
China,  further  notice  will  be  published 
in  the  Federal  Register. 

In  the  event  the  limit  established  for 
the  ninety-day  period  has  been 
exceeded,  such  excess  amounts,  if 
allowed  to  enter,  will  be  charged  to  the 
level  established  for  the  designated 
twelve-month  period. 

A  description  of  the  textile  categories 
in  terms  of T.S.L'S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13,  1982  (47  PR  55709),  as 
amended  on  April  7,  1983  (48  FR  15175), 
May  3, 1983  (48  FR  19924),  December  14, 
1983  (48  FR  5560^).  December  30  1983 
(48  FR  57584).  April  4.  1984  (49  FR 
1339-),  June  28,  1984  (49  FR  26622),  [uly 
16,  1984  (49  FR  28754).  November  9,  1984 
(49  FR  44782),  July  14,  1986  (51  FR  25386), 
July  29,  1986  (51  FR  27068)  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  St.ites 
Annotated  (1987). 

.\doption  by  the  United  States  of  the 
Harmonized  Commodity  Code  (HCC) 
may  result  in  some  changes  in  the 
categorization  of  textile  products 
covered  by  this  notice.  Notice  of  any 
necessary  adjustments  to  the  limits 
affected  by  adoption  of  the  HCC  will  be 
published  in  the  Federal  Register. 
Arthur  Garel, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

September  4. 1987. 

Committee  for  the  Implementation  of  Textile 

Agrpenients 

Commissioner  of  Customs, 
Deportment  of  the  Treasury, 
Washington.  DC.  20229. 

Dear  Mr.  Commissioner  Under  the  terms  of 
Section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854).  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  further  extended  on  July  31,  1986; 
pursuant  to  the  Bilateral  Cotton,  Wool  and 
Man-Made  Fiber  Textile  Agreement  of 
August  19, 1983,  as  amended,  between  the 
Governments  of  the  United  States  and  the 
People's  Republic  of  China;  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3, 1972,  as  amended, 
you  are  directed  to  prohibit,  effective  on 
September  10, 1987,  entry  into  the  United 
States  for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  polyester  yarn, 
containing  cotton,  in  Category  600pt.', 
produced  or  manufactured  in  the  People's 
Republic  of  China  and  exported  during  the 
twelve-month  period  which  begins  on 
September  10, 1967  and  extends  through 
September  9, 1888,  in  excess  of  2,867.981 
pounds. 


'  111  Cilejiory  600pl..  only  TSUSA  numtjer 
3in.r«.14 


Textile  products  in  Category  600pt.  which 
are  in  excess  of  the  ninety-day  level 
previously  established  shall  be  subject  to  this 
directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealthof  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(l)J 
Sincerely,  | 
Arthur  Garel, 

Acting  Chairman.  Committee  for  the 
Implementatiort  of  Textile  Agreements. 
[FR  Doc.  87-20,'?El  Filed  9-8-87;  8:45  am) 

BIUING  COOE  3510-DR-M 


DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

American  Statistical  Association 
Committee  on  Energy  Statistics;  Open 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub, 
L.  92-463,  86  Stat,  770),  notice  is  hereby 
given  of  the  following  meeting: 

Name:  American  Statistical  Association's 
Committee  on  Qiergy  Statistics,  a  utilized 
Federal  Advisory  Committee. 

Date  and  Time:  Thursday,  October  22, 1987, 
1:30  p.m.-S:30  p.m.  Friday,  October  23, 1987, 
9:00  a.m.-2:30  p.m. 

Place:  Omni  Shoreham.  2500  Calvert  Street, 
NW..  Washington,  DC  20008, 

Contact:  Ms.  Renee  Miller,  EIA  Committee 
Liaison,  U.S.  Department  of  Energy,  Energy 
Information  Administration,  EI-74, 
Washington.  DQ  20585,  Telephone:  (202)  586- 
2088, 

Purpose  of  Committee:  To  advise  the 
Department  of  Energy,  Energy  Information 
Administration  (EIA),  on  EIA  technical 
statistical  issue*  and  to  enable  the  EIA  to 
benefit  from  the  Committee's  expertise 
concerning  otha-  energy  statistical  matters. 

Tentative  Agenda 

Thursday.  October  22. 1987 

A.  Opening  Remarks 

B.  Major  Topics 

1.  Crude  Oil  Production  Volumes 

2.  Coal  Strike  Monitoring  System  (Public 
Comments^ 

Friday.  October  23.  1987 

3.  Simultaneous  Estimation  of  Nuclear 
Power  Plant  Operating  Costs  and 
Performance 

4.  Multipurpoee  Sampling 

5.  Imputation  for  Missing  Consumption 
Data  in  theNonresidential  Buildings 
Energy  Consumption  Survey 

6.  Session  on  PCs:  How  to  Define  An 
Optimal  Sed  of  Software  and  Plan  PC 
Versus  Mainframe  Applications 


7.  The  Annual  Energy  Outlook  Spreadsheet 
Model  (Public  Comments) 
C.  Topics  for  Future  Meetings 

Public  Participation:  The  meeting  is  open 
to  the  public.  The  chairperson  of  the 
committee  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate  the 
orderly  conduct  of  business.  Written 
statements  may  be  filed  with  the  committee 
either  before  or  after  the  meeting.  Members 
of  the  public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items  should 
contact  Ms.  Renee  Miller,  EIA  Committee 
Liaison,  at  the  address  or  telephone  number 
listed  above  or  Ms.  Carole  Patton  at  202-586- 
2222.  Requests  must  be  received  at  least  five 
days  prior  to  the  meeting.  Reasonable 
provisions  will  be  made  to  include  such 
presentations  on  the  agenda. 

Transcripts:  Available  for  public  review 
and  copying  at  the  Public  Reading  Room, 
(Room  lE-190),  1000  Independence  Avenue. 
SW.,  Washington,  DC  20585,  (202)  586-6025, 
between  the  hours  of  9:00  a.m.  and  4:00  p.m., 
Monday  through  Friday.  Issued  at 
Washington,  DC  on  September  2, 1987. 
J.  Robert  Franklin,     I 
Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  87-20647  Filed  9-8-87;  8:45  am] 

BILLING  COOE  6450-01-M 


Office  of  Fossil  Energy 

Committee  on  Petroleum  Storage  and 
Transportation;  National  Petroleum 
Council;  Open  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92^63,  86  Stat,  770).  notice  is  hereby 
given  of  the  following  meeting: 

Name:  Committee  on  Petroleum  Storage 
and  Transportation  of  the  National  Petroleum 
Council, 

Date  and  Time:  Wednesday,  September  30, 
1987  from  10:00  a.m.  to  12  noon. 

Place:  Marathon  Oil  Company.  Conference 
Rm.  1012,  5555  San  Felipe  Road.  Houston, 
Texas, 

Contact:  Margie  D.  Biggerstaff,  U.S. 
Department  of  Energy,  Office  of  Fossil  Energy 
(FE-1),  Washington,  DC  20585,  Telephone: 
202/586-4695. 

Purpose  of  the  Parent  Council:  To  provide 
advice,  information,  and  recommendations  to 
the  Secretary  of  Energy  on  matters  relating  to 
oil  and  gas  or  the  oil  and  gas  industries. 

Purpose  of  the  meeting:  For  the  Committee 
to  discuss  and  plan  the  scope  of  the  study  on 
petroleum  storage  and  transportation. 

Tentative  Agenda 

•  Discuss  the  Study's  scope  and  plan  in 
response  to  the  February  20.  1987  request 
from  the  Secretary  of  Energy. 

•  Discuss  and  approve  the  organizational 
structure  and  functions  of  a  coordinating 
subcommittee  and  task  groups. 

•  Discuss  the  timetable  for  completion  of 
the  study.  j 

•  Discuss  any  other  matters  pertinent  to 
the  overall  assignment 
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Public  Participation:  The  meeting  is  open 
to  the  public.  The  Chairman  of  the  Committee 
on  Petroleum  Storage  and  Transportation  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will,  in  his  judgment,  facilitate 
the  orderly  conduct  of  business.  Any  member 
of  the  public  who  wishes  to  file  a  written 
statement  with  the  Committee  will  be 
permitted  to  do  so.  either  before  or  after  the 
meeting.  Members  of  the  public  who  wish  to 
make  oral  statements  pertaining  to  agenda 
items  should  contact  Ms.  Margie  D. 
Biggerslaff  at  the  address  or  telephone 
number  listed  above.  Requests  must  be 
received  at  least  5  days  prior  to  the  meeting 
and  reasonable  provisions  will  be  made  to 
include  the  presentation  on  the  agenda. 

Transcripts:  Available  for  public  review 
and  copying  at  the  Public  Reading  Room. 
Room  1F,-190.  Forrestal  Building.  ICKKI 
Independence  Avenue,  SW.,  Washington.  DC 
between  9:00  a.m.  and  4:00  p.m..  Monday 
through  Friday,  except  Federal  holidays. 

Issued  at  Washington,  DC.  on  September  2, 
1987. 

[.  Robert  Franklin, 

Deputy  Advisory  Committee  Management 

Officer. 

|FR  Doc.  87-20646  Filed  9-8-67;  8:45  am| 

BILLING  CODE  6450-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER87-463-0001 

Boston  Edison  Co.;  Notice  of  Filing 

September  2, 1987. 

Take  notice  that  on  August  12, 1987, 
Boston  Edison  Company  (Edison)  of 
Boston,  Massachusetts  (Edison) 
tendered  for  filing  its  response  to  a 
deficiency  letter  which  was  issued  by 
the  Commission  on  July  13.  1937,  in 
response  to  Edison's  May  26.  1987  filing 
regarding  additional  support  charges 
related  to  Cambridge  Electric  Light 
Company's  (Cambridge)  use  of  Edison's 
Substation  509. 

These  charges  are  filed  pursuant  to 
Boston  Edison  Company  FPC  Rate  No. 
101  as  approved  by  the  Commission  on 
March  11, 1975  in  Docket  No.  E-9254. 

Edison  requests  waiver  of  the 
Commission's  notice  requirements  to 
permit  the  Support  charges  to  become 
effective  June  1,  1987, 

Copies  of  the  filing  have  been  served 
upon  Cambridge  and  on  the  Department 
of  Public  Utilities  of  the  Commonwealth 
of  Massachusetts. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  N.E.,  Washington, 
D.C.  20426.  in  accordance  with  Rules  211 
anl  214  of  the  Commission's  Rules  of 


Practice  and  Procedure  (18  CFR  383.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
9, 1987.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestar.ts  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
|FR  Doc.  87-20608  Filed  9-8-87;  8:45  am] 

BILLING  CODE  8717-01-M 


(Docket  Nos.  CP87-500-000  et  al.] 

El  Paso  Natural  Gas  Co.  et  al.;  Natural 
Gas  Certificate  Filings 

September  1,  1987. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  El  Paso  Natural  Gas  Company 

(Docket  No.  CP87-500-000| 

Take  notice  that  on  August  18, 1987,  El 
Paso  Natural  Gas  Company  (El  Paso),  a 
Delaware  corporation,  whose  mailing 
address  is  P.O.  Box  1492.  El  Paso,  Texas 
79978,  filed  in  Docket  No.  CP87-500-000 
an  application  pursuant  to  section  7(b) 
of  the  Natural  Gas  Act  for  authorization 
permitting  and  approving  abandonment 
of  approximately  9.81  miles  of  pipeline 
in  Pinal  County,  Arizona.  El  Paso  further 
seeks  a  certificate  of  public  convenience 
and  necessity,  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act,  authorizing  the 
construction  and  operation  of  a  2%" 
O.D.  tie-in  and  approximately  3,07  miles 
of  new  8%"  O.D.  pipeline  also  in  Pinal 
County.  Arizona.  El  Paso  states  that  the 
proposed  abandonment  and 
construction  activities  are  designed  to 
allow:  (1)  increased  mining  activities 
projected  by  Magma  Copper  Company 
(Magma);  and  (2)  the  continuation  of 
natural  gas  service  by  El  Paso  to  the 
cities  of  Mammoth  and  San  Manuel, 
Arizona,  and  Magma's  San  Manuel 
Power  Plant  and  Smelter  facilities,  all  as 
more  fully  set  forth  in  the  application  on 
file  with  the  Commission  and  open  for 
public  inspection. 

El  Paso  states  that  as  a  direct  result  of 
Magma's  increased  mining  activities, 
certain  segments  of  El  Paso's  existing 
2^'i9''  O.D.  and  6%"  O.D.  pipeline,  which 
serve  Magma's  power  plant  and  smelter 
facilities  and  the  city  of  Mammoth,  are 
facing  encroachment  and  potential 
exposure  from  Magma's  routing  of  its 
equipment  across  said  facilities.  In 
addition.  El  Paso  states  that  the 
projected  expansion  of  Magma's  mining 


area  will  increase  the  traffic  and  related 
exposure  of  said  pipelines  and  also  will 
place  a  segment  of  the  8%"  O.D.  San 
Manuel  pipeline  presently  serving  the 
city  of  San  Manuel  and  Magma's  smelter 
directly  in  an  area  to  be  mined. 

As  a  result  of  the  said  potential 
encroachment  and  exposure  problem.  El 
Paso  specifically  proposes  to  abandon  in 
place:  (1)  Approximately  1.56  miles  of 
2%'  O.D.  and  1.60  miles  of  6%"  O.D. 
pipeline,  which  comprise  segments  of 
those  pipelines  presently  serving 
Magma's  power  plant  and  smelter 
facilities  and  the  city  of  Mammoth:  and 
(2)  approximately  6.65  miles  of  8%"  O.D. 
pipeline,  which  comprises  a  segment  of 
the  pipeline  presently  serving  the  city  of 
San  Manuel  and  Magma's  smelter 
facilities.  In  order  to  continue  the 
natural  gas  service  to  Magma  and  the 
cities  of  Mammoth  and  San  Manuel,  El 
Paso  specifically  proposes  to  constnact 
and  operate:  (1)  Approximately  ten  (10) 
feet  of  2%'  O.D.  tie-in  pipeline 
interconnecting  the  existing  6%'  O.D. 
San  Manuel  to  Hayden  Line  with  the 
existing  2%'  O.D.  Mammoth  Line  to 
permit  the  sale  of  natural  gas  to  the  city 
of  Mammoth;  and  (2)  approximately  3.07 
miles  of  8^/fe"  O.D.  pipeline  extending 
from  a  point  on  El  Paso's  existing  30" 
O.D.  Waha-Ehrenburg  pipeline  to  a 
point  on  the  8%"  O.D.  San  Manuel 
Crossover  Line. 

El  Paso  states  that  under  the  existing 
operating  parameters  there  will  be  no 
reduction  in  operating  pressures  or 
throughputs  to  Magma  or  the  cities  of 
Mammoth  or  San  Manuel  as  a  result  of 
the  proposed  abandonment  and 
construction  activities.  Further.  El  Paso 
states  that  there  would  be  no  change  in 
the  maximum  deliveries  under  the 
present  Gas  Sales  Agreement  dated 
February  1, 1983.  as  amended,  between 
El  Paso  and  Magma,  nor  any  change  in 
the  contract  demand  or  maximum 
deliveries  to  the  cities  of  San  Manuel 
and  Mammoth  as  a  result  of  the 
proposed  abandonment  and 
construction  activities  under  the 
currently  effective  Service  Agreement 
dated  August  15, 1970,  between  El  Paso 
and  Southwest,  Therefore,  El  Paso  states 
that  there  will  be  no  interruption, 
reduction  or  termination  of  natural  gas 
service  presently  rendered  by  El  Paso  to 
any  of  its  customers. 

Comment  date:  September  22, 1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Interstate  Power  Company 
(Docket  No.  CP36-67&-008| 

Take  notice  that  on  August  27. 1987, 
Interstate  Power  Company  (Petitioner), 
1000  Main  Street.  Dubuque,  Iowa  52001, 
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filed  in  Docket  N'o.  CPa6-679-008  a 
petition  to  amend  the  order  issued 
October  7.  1986,  pursuant  to  section  7  of 
the  Natural  Gas  Act  so  as  to  authorize 
the  transportation  of  natural  gas  on  a 
firm  basis  for  Hawkeye  Chemical 
Company  (Hawkeye)  for  an  extended 
term  ending  October  7, 1989,  and  for  USI 
Chemicals  Company  (USI)  for  an 
extended  term  ending  April  30, 1989,  all 
as  more  fully  set  forth  in  the  petition, 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Petitioner  indicates  it  was  authorized 
in  Docket  No.  CP86-679-000,  as 
amended  in  Docket  No.  CP86-679-002  to 
transport  up  to  a  maximum  of  22,000 
MNIBtu  equivalent  per  day  for  Hawkeye 
for  a  term  ending  on  October  7,  1987. 
Petitioner  now  seeks  to  extend  the 
transportation  service  authorized  in 
Docket  No.  CP986-679-000.  as  amended 
until  October  7,  1989. 

Petitioner  indicates  it  was  authorized 
in  Docket.  No.  CP86-678-002  to 
transport  up  to  a  maximum  of  18.000 
MMBtu  equivalent  per  day  for  USI  for  a 
term  ending  on  March  12. 1988. 
Petitioner  now  proposes  to  extend  the 
transportation  service  authorized  in 
Docket  No.  CP986-679-002  until  April  30, 
1989. 

No  other  changes  are  proposed. 

Comment  date:  September  21, 1987,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

Distrigas  of  Massachusetts  Corporation 
and  Distrigas  Corporation 

IDi.cket  \o.  CP87-,509-0(Xi| 

Take  notice  that  on  August  25, 1987. 
Distrigas  of  Massachusetts  Corporation 
and  Distrigas  Corporation  (Applicants), 
950  Winter  Street.  VValtham, 
Massachusetts  02254-9073,  jointly  filed 
in  Docket  No.  CP87-509-000  an 
application  pursuant  to  Section  7  of  the 
Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  a  new  boil-off  service  and  a 
new  Rate  Schedule  BO-2  and  the 
abandonment  of  Rates  Schedule  BO-1 
and  the  current  boil-off  service,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

It  is  stated  that  pursuant  to  the 
stipulation  and  agreement  between  the 
Applicants  and  Boston  Gas  Company 
(Boston  Gas)  the  BO-1  service 
agreement,  dated  October  29. 1979. 
terminated  March  31. 1987,  and  such 
service  as  well  as  the  Rate  Schedule 
BO-1  should  be  abandoned  on  the  same 
date  on  which  Rate  Schedule  BO-2  is 
certificated. 

It  is  further  stated  that  the  rate  for 
boil-off  deliveries  taken  by  Boston  Gas 


in  April.  May,  June,  July,  and  August 
1987  shall  be  the  commodity  rate  under 
Rate  Schedule  F-1  of  the  Algonquin  Gas 
Transmission  Company  in  effect  at  the 
time  deliveries  were  made,  subject  to 
refund  as  required  by  final  Commission 
order. 

The  Applicants  state  that  the  rate  for 
BO-2  service  for  Boston  Gas  should  be 
the  lesser  of  the  commodity  rate  under 
Rate  Schedule  F-1  of  Algonquin  Gas 
Transmission  Company  or  any 
successor  rate  schedule  for  equivalent 
service  provided  by  Algonquin  or  the 
actual  cost  of  LNG  at  the  time  of 
delivery  of  boil-off  gas,  such  actual  cost 
of  LNG  to  be  determined  in  accordance 
with  the  FIFO  method  of  inventory 
accounting. 

The  Applicants  further  state  that  the 
revenues  received  from  sales  under  Rate 
Schedule  BO-2  shall  be  credited  in  a 
manner  as  provided  in  paragraph  six  of 
Fourth  Revised  Sheet  IMo.  19  of 
DOMACs  FERC  Gas  Tariff. 

Comment  date:  September  16, 1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  El  Paso  Natural  Gas  Company 

[Docket  No.  Q^-604-018] 
Transwestem  Pipeline  Company 
[Docket  No.  CP77-658-003J 

Take  notice  that  on  August  18, 1987,  El 
Paso  Natural  Gas  Company  (El  Paso), 
Post  Office  Box  1492,  EI  Paso,  Texas 
79978  and  Transwestern  Pipeline 
Company  (Transwestem),  1400  Smith, 
Suite  4837,  Houston,  Texas  77002,  jointly 
filed  at  Docket  Nos.  CP77-604-018.  and 
CP77-65&-O03,  respectively,  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  and 
Rules  212  and  2001,  et  seq..  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  a  petition  to  amend  the  order 
heretofore  issued  February  13, 1978,  as 
amended,  to  authorize  the  expansion  of 
the  specified  area  of  interest  under  the 
authorized  exchange  of  natural  gas  from 
such  area,  all  as  more  fully  set  forth  in 
the  joint  motion  to  amend,  which  is  an 
file  with  the  Commission  and  open  to 
public  inspection. 

The  instant  joint  motion  states  that  by 
Commission  order  issued  February  13, 
1978,  as  amended,  at  Docket  Nos.  CP77- 
604  and  CP77-658  (2  FERC  H  61,125),  El 
Paso  and  Transwestem  received 
permanent  certificate  authorization  for: 
(1)  The  transportation  and  delivery  of 
natural  gas,  on  an  exchange  basis, 
pursuant  to  a  Gas  Exchange  Agreement 
dated  February  8, 1977,  ("Exchange 
Agreement");  (2)  the  operation  of  certain 
existing  facilities  necessary  to  facilitate 
the  exchange  of  gas;  and  (3)  the 
exchange  of  gas  from  future  wells 
attached  to  either  party's  system  in 


certain  specified  areas  of  interest  in  the 
states  of  Texas.  New  Mexico  and 
Oklahoma. 

The  instant  joint  motion  further  states 
that  El  Paso  and  Transwestern  wish  to 
include  certain  Texas  wells  under  the 
Exchange  Agreement,  so  El  Paso's 
natural  gas  can  continue  to  be  gathered 
without  requiring  a  large  expenditure  to 
repair  El  Paso's  deteriorating  gathering 
lines  in  that  area.  Petitioners  state  that 
certain  producing  wells  located  in  Pecos 
County.  Texas,  which  is  located  outside 
the  area  of  interest  specified  in  the 
Exchange  Agreement,  are  presently  tied 
to  both  the  El  Paso  and  Transwestern 
gathering  systems.  Transwestern  has 
been  advised  that  El  Paso's  gathering 
lines  are  in  a  deteriorating  condition  and 
will  require  excessive  maintenance  in 
the  future.  Therefore.  El  Paso  states  it 
believes  its  gathering  system  can  no 
longer  be  utilized  continuously  without 
major  repairs.  These  major  repairs  if 
made,  are  estimated  by  petitioners  to 
cost  approximately  S250.000.00. 
Petitioners  state  that  this  situation  is  the 
direct  result  of  failures  caused  by:  (1) 
General  and  pitting-type  corrosion  due 
to  water,  carbon  dioxide  and  some 
hydrogen  sulfide  collecting  in  low  areas 
of  the  gathering  lines;  and  (2)  severe 
cyclic  loading  swings  on  the  gathering 
lines.  El  Paso  believes  it  is  more 
economical  to  utilize  Transwestern's 
existing  gathering  system  facilities  to 
gather  volumes  of  natural  gas  from  these 
wells.  This  change  would  allow 
continued  gathering  of  El  Paso's  natural 
gas,  without  incurrence  by  El  Paso  of  a 
large  expenditure  for  repairs  to  its 
deteriorating  gathering  lines,  it  is  stated. 

To  accomplish  this  change,  El  Paso 
and  Transwestem  have  executed  in 
Amendatory  Agreement  dated  June  26, 
1987.  petitioners  assert.  It  is  stated  that 
the  Amendatory  Agreement  provides  for 
the  expansion  of  the  specified  area  of 
interest  in  the  Exchange  Agreement  to 
include  any  wells  in  Pecos  County, 
Texas.  Specifically,  petitioners  note  that 
the  wells,  which  are  presently  connected 
to  El  Paso's  deteriorating  gathering  lines 
and  are  located  outside  the  presently 
authorized  area  of  interest,  are 
identified  in  the  Amendatory  Agreement 
as  the  Butz  Gas  Unit  No.  1.  Sibley  State 
Gas  Unit  2  No.  1  and  the  Sibley  State 
Unit  1  No.  1.  all  located  in  Pecos  County. 
Texas. 

Petitioners  assert  that  grant  of  the 
amended  authorization  sought  herein 
wiU  permit  continued  receipt  of  El 
Paso's  volumes  of  natural  gas  in  the 
expanded  areas  of  interest,  without 
necessity  of  incurring  a  large 
expenditure  to  refurbish  El  Paso's 
existing  gathering  pipeline  facilities.  It  is 
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stated  that  avoidance  of  this 
expenditure  will  benefit  El  Paso's 
customers  through  the  elimination  of  a 
rate  base  increase  and  the  holding  down 
of  El  Paso's  cost-of-service.  El  Paso  and 
Transwestern  therefore,  believe  that  the 
present  and  future  public  convenience 
and  necessity  will  be  served  by  grant  of 
the  requested  amended  authorization,  it 
is  stated. 

El  Paso  and  Transwestern  will  file, 
pursuant  to  Part  154  of  the  Commission's 
Regulations,  the  Amendatory  Agreement 
dated  June  26, 1987,  necessary  to 
effectuate  the  proposed  amended 
arrangements,  upon  receipt  of  the 
amended  authorizations  requested 
herein. 

Comment  date:  September  22,  1987,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

5.  Northwest  Pipeline  Corporation 

[Docket  No.  CP8r-502-00Ol 

Take  notice  that  on  August  19, 1987, 
Northwest  Pipeline  Corporation 
(Northwest).  295  Chipeta  Way,  Salt  Lake 
City.  Utah  84110,  filed  in  Docket  No. 
CP87-502-000  an  application,  pursuant 
to  Section  7(b)  of  the  Natural  Gas  Act, 
and  Section  157.18  of  the  Federal  Energy 
Regulatory  Commission's  Regulations 
thereunder,  for  an  order  grantmg 
permission  and  approval  to  abandon 
certain  leasehold  properties,  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Northwest  requests  that  the 
Commission  issue  an  order  granting 
permission  and  approval  for  Northwest 
to  abandon  by  transfer  to  Mobil  Oil 
Corporation  (Mobil)  effective  April  1, 
1987, 100  percent  of  its  working  interest 
in  certain  oil  and  gas  leases  and  options 
for  oil  and  gas  leases  located  in  the  San 
Juan  Basin  area  of  Colorado.  The 
proposed  transfer  of  working  interest 
would  be  effectuated  in  accordance  with 
a  Settlement  Agreement  between 
Northwest  and  Mobil  dated  July  17, 
1987,  it  is  stated.  Under  the  terms  of  the 
Settlement  Agreem.ent  and  subject  to 
Commission  and  Department  of  the 
Interior  approval,  Northwest  indicates  it 
has  agreed  to  assign  and  reconvey  to 
Mobil  100  percent  of  Northwest's  current 
interest  in  the  PLA-13  leasehold 
properties  originally  conveyed  by 
General  Petroleum  Company 
(predecessor  of  Mobil)  to  Pacific 
Nortwest  Pipeline  (predecessor  of 
Northwest)  and  to  make  a  one-time 
payment  to  Mobil  of  $1.3  million.  It  is 
asserted  that  this  payment  would  be 
made  after  Department  of  the  Interior 
approval  of  the  assignment  of  the 


subject  leases.  .Northwest  states  that,  as 
of  April  1, 1987,  its  net  investment  in  the 
PLA-13  properties  was  Sl.057.150.  It  is 
further  slated  that  this  reconveyance  is 
to  be  made  effective  April  1.  1987.  with 
no  reimbursement  of  Northwest's 
undepreciated  investment  in  the  PLA-13 
properties. 

Northwest  states  that  the  Agreement 
provides  that,  upon  approval  of  the 
proposed  reconveyance  of  PLA-13 
properties,  the  revenues,  operating 
expenses,  any  additional  capital  costs, 
and  the  interest  applicable  thereto 
would  be  calculated  for  the  assigned 
properties  based  upon  an  effective 
transfer  date  of  April  1.  1987.  This 
effective  date  of  transfer  of  the  subject 
properties  is  an  integral  part  of  the 
settlement,  it  is  stated.  Northwest 
requests  that  the  Commission  approve 
the  abandonment  by  transfer  of  its  PLA- 
13  leasehold  interests  to  Mobil  to  be 
effective  as  of  April  1.  1987. 

It  IS  further  stated  that  the  PLA-13 
Agreements  cover  approximately  6,326 
gross  acres  in  La  Plata  County. 
Colorado.  Northwest  indicates  that  at 
the  present  time,  there  are 
approximately  28  gas  wells  associated 
with  the  PL'^-IG  leases  in  which 
Northwest  has  an  ownership  interest 
For  the  twelve-month  period  ending 
May  31. 1987,  Northwest  states  that  its 
PLA-13  production  from  these  wells  was 
approximately  437  MMcf. 

Northwest  avers  that  the  subject 
leasehold  production  properties  are  not 
included  in  .Northwests  rate  base  and 
the  production  therefrom  has  been 
deemed  to  be  sold  to  the  transmission 
division  of  the  Company  at  the 
wellhead.  It  is  indicated  that  each  of  the 
PLA-13  wells  in  which  Northwest  has 
an  interest  either  has  received  final 
Commission  approval  for  a  maximum 
lawful  price  under  sections  103  or  108  of 
the  NGPA  or  presently  is  subject  to  a 
ceiling  price  under  section  104  of  the 
NGPA. 

It  is  stated  that  Northwest  and  Mobil 
have  entered  into  a  Gas  Purchase 
Contract  (GPR)  dated  April  1, 1987  to 
provide  for  the  continued  purchase  by 
Northwest  of  volumes  of  gas  to  be 
produced  from  PLA-13  interests 
proposed  to  be  transferred  to  Mobil.  It  is 
further  stated  that  the  price  to  be  paid 
by  Northwest  for  gas  purchased  under 
the  GPK  would  be  the  lowest  of  the 
applicable  NGPA  maximum  lawful  price 
or  the  current  alternate  fuel  price.  For 
pre-1973  production.  Northwest  state 
that  the  applicable  NGPA  ceiling  price  is 
to  be  the  Section  104  replacement 
contract  rate  unless  such  production 
qualifies  for  a  higher  NGPA  price.  It  is 
indicated  that  the  alternative  fuel  price 
is  defined  as  65  percent  of  the  quarterly 


average  of  the  high  and  low  weekly 
quotes  for  Bunker  C  fuel  oil  in  Seattle. 
Washington  and  Portland.  Oregon, 
reduced  by  any  third-party  costs 
incurred  by  Northwest.  Northwest  states 
that  the  GPK  also  contains  a  market-out 
provision  for  further  price  adjustments  if 
deemed  necessary  to  enable  .Northwest 
to  continue  purchasing  gas  thereunder. 

Northwest  asserts  that  the  assignment 
described  above  is  consistent  with  the 
public  convenience  and  necessity.  The 
Settlement  Agreement  represents  a  fair 
and  reasonable  compromise  by  the 
parties  of  disputed  issues  which  would 
conclude  long  and  costly  litigation,  it  is 
stated.  Northwest  maintains  that  the 
implementation  of  the  Settlement 
Agreement  eliminates  any  future 
exposure  which  Northwest  would 
otherwise  have  with  respect  to  potential 
gas  price  increases  resulting  from 
escalating  PLA-13  overriding  royalties. 
It  is  stated  that  the  PLA-13  leasehold 
production  which  is  currently  committed 
to  Northwest  and  its  customers, 
including  potential  future  development 
on  the  subject  leases,  would  remain 
committed  to  Northwest  and  its 
customers  under  the  GPK  between 
Mobil  and  Northwest.  Northwest 
indicates  that  the  price  to  be  paid  for  the 
gas  purchased  under  the  GPK  does  not 
exceed  the  value  which  Northwest 
otherwise  would  have  placed  on  the  gas 
as  pipeline  production  in  its  PGA  filings. 
Thus,  the  transfer  of  tnc  assigned 
interest  to  Mobil  would  not  increase  the 
cost  of  gas  produced  from  the  assigned 
interest  in  the  PLA-13  properties  to 
Northwest's  customers,  it  is  stated. 

Conunent  date;  September  22, 1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

6.  Texas  Gas  Transmission  Corporation 

(Docket  No.  CP87-504-000] 

Take  notice  that  on  August  20, 1987, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  3800  Frederica  Street. 
Owensboro,  Kentucky  42301,  filed  in 
Docket  No.  CP87-5D4-OO0  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  transportation  of  natural  gas,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Texas  Gas  proposes  to  transport  up  to 
10,900  MMBtu  of  natural  gas  per  day  on 
an  interruptible  basis  for 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco).  Texas  Gas 
would  receive  natural  gas  purchased  by 
Transco  in  the  Lake  Arthur  Field  at  an 
existing  meter  station  on  Texas  Gas' 
system  in  Jefferson  Davis  Parish, 
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Louisiana,  and  redeliver  to  Transco  at 
existing  points  of  interconnection 
between  Transco  and  Texas  Gas  in 
Evangeline  and  Acadia  Parishes. 
Louisiana,  known  respectively,  as 
Mdmou  and  Transco-South  Richie,  it  is 
explained.  Texas  gas  further  explains 
that  the  rate  charged  Transco  would  be 
the  filed  rate  applicable  to  such  service 
under  Rate  Schedule  T.  as  well  as  the 
applicable  KERC  ACA  unit  charge. 
Texas  Gas  states  that  such  rates  are 
currently  2.80  cents/NLMBtu  for 
deliveries  to  Mamou  and  2.46  cents/ 
\LMBtu  for  deliveries  to  Transco-South 
Richie.  The  currently  effective  FERC 
AC.A.  charge  is  0.2  cents/MMBtu,  it  is 
explained. 


Texas  Gas  proposes  to  render  th(> 
transportation  service  for  five  years 
from  the  date  of  initial  delivery.  Texas 
Gas  explains  that  the  transportation 
service  is  currently  being  rendered  for 
Transco  under  an  Order  60 
"grandfathered"  agreement  that  will 
expire  on  October  9,  1987.  The  requested 
authorization  is  necessary  in  order  for 
the  transportation  service  to  continue 
beyond  that  date,  it  is  explained. 

Comment  date;  September  22, 1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
fding  should  on  or  before  the  comment 
date  file  with  the  P'ederal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE.,  Washington,  D.C. 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  Ail  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearmg  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
F.nergy  Regulatory  Commission  by 
sections  7  and  15  of  the  .Natural  Gas  Act 
and  the  Commission's  Rules  and 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
tae  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 


certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 
Kenneth  F.  Plumb. 
Secretary. 

[FR  Doc.  87-20667  Filed  9-8-87;  8;45  umj 
BILLING  CODE  67t7-Oi-M 


(Docket  No.  TC87-7-000] 

Florida  Gas  Transmission  Co.;  Notice 
of  Compliance  Filing 

September  2,  1987. 

Take  notice  that  on  August  26, 1987, 
Florida  Gas  Transmission  Company 
filed  tariff  sheets  in  compliance  with 
Ordering  Paragraphs  (a)  and  (c)  of  the 
Commission's  order  issued  July  16, 1987 
in  Docket  No.  SA87-44-000  granting 
adjustments  in  the  provisions  of  18  CFR 
281.204(b)(2)  few  priority  2  entitlements 
index  and  extension  of  the  annual  filing 
requirements  of  18  CFR  281.204(b)(2). 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  September  9, 1987.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  not  previously  granted 
intervention  in  this  proceeding  and 
wishing  to  become  a  party  must  file  a 
motion  to  intervene.  Copies  of  this  filing 
are  on  file  with,  the  Commission  and  are 
available  for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 
[FR  Doc.  87-20669  Filed  9-fl-87;  8:45  am) 

BILLING  CODE  6717-01-M 


[Docket  No.  RP87-94-0001 

Transcontinental  Gas  Pipe  Line  Corp., 
Notice  of  Tariff  Filing 

September  2. 1987. 

Take  notice  that  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco)  on  Aug. 
27. 1987,  tendered  for  filing  revised  tariff 
sheets  under  its  Rate  Schedule  FT  and 


Rate  Schedules  X-265  through  X-278 
proposed  to  become  effective  April  1, 
1987  and  July  1.  1987. 

Transco  states  that  the  purpose  of  this 
filing  is  to  revise  its  firm  transportation 
rates  effective  April  1.  1987  under  Rate 
Schedule  FT  and  Rate  Schedules  X-265 
through  X-278  on  the  basis  of  the  cost 
and  throughput  determinants  contained 
in  its  filings  of  October  6. 1986  in  Docket 
No.  RP87-7-O00  as  adjusted  by 
Transco's  April  1, 1987  filing  in  Docket 
No.  RP87-7-O07.  Furthermore,  the  firm 
transportation  rates  proposed  to  become 
effective  July  1.  1987  reflect  the  April  1, 
1987  rates  as  adjusted  for  the  change  in 
the  corporate  federal  income  tax  rate 
from  46%  to  34%. 

Transco  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of  its 
customers.  State  Commissions  and  other 
interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  .NE.,  Washington. 
D.C.  20426.  in  accordance  with  Rule  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
Sept.  9, 1987.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Com.Tiission  and  are 
available  for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  87-20670  Filed  9-8-87;  8:45  am) 

BILLING  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 


(OPP-50673;  FRL-3258-21 

Issuance  of  Experimental  Use  Permits; 
Dow  Ctiemical  et  aL 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  EP.^  has  granted 
experimental  use  permits  to  the 
following  applicants.  These  permits  are 
in  accordance  with,  and  subject  to,  the 
provisions  of  40  CFR  Part  172,  which 
defines  EPA  procedures  with  respect  to 
the  use  of  pesticides  for  experimental 
purposes. 

FOR  FURTHER  INFORMATION  CONTACT: 

By  mail:  Registration  Division  (TS- 
767C),  Office  of  Pesticide  Programs, 
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Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
In  person  or  by  telephone;  Contact  the 
product  manager  at  the  following 
address  at  the  office  location  or 
telephone  number  cited  in  each 
experimental  use  permit. 

SUPPLEMENTARY  INFORMATION:  EPA  has 

issued  the  following  experimental  use 
permits. 

464-EUP-76.  Renewal.  Dow  Chemical 
Company,  P.O.  Box  1706.  Midland.  MI 
48640.  This  experimental  use  permit 
allows  the  use  of  5,050  pounds  of  the 
insecticide  chloropyrifos  on  alfalfa, 
cotton,  and  grain  sorghum  to  evaluate 
the  use  of  various  insects.  A  total  of 
1,920  acres  are  involved:  the  program  is 
authorized  only  in  the  States  of  Arizona. 
Arkansas,  California,  Louisiana, 
Mississippi.  New  Mexico,  and  Texas. 
the  experimental  use  permit  was 
previously  effective  from  May  29, 1906 
to  May  29,  1987;  the  permit  is  now 
effective  from  June  26,  1987  to  June  26, 
1988.  A  permanent  tolerance  for 
residues  of  the  active  ingredient  in  or  on 
alfalfa,  cotton,  and  grain  sorghum  has 
been  established  (40  Cf-R  180.342) 
(Dennis  Edwards,  PM  12,  Rm.  202, 
CM=2,  (703-557-2386)) 

464-EUP-95.  Issuance.  Dow  Chemical 
Company,  P.O.  Bok  1706,  Midland.  MI 
48640.  This  experimiental  use  permit 
allows  the  use  of  75  pounds  of  the 
herbicide  triclopyr  on  rice  to  evaluate 
the  control  of  broadleaf  weeds.  A  total 
of  100  acres  are  involved;  the  program  is 
authorized  only  in  the  States  of 
Arkansas.  Louisiana,  Mississippi,  and 
Texas.  The  experimental  use  permit  is 
effective  from  July  15,  1987  to  July  15, 
1988.  This  permit  is  issued  with  the 
limitation  that  all  treated  rice  will  be 
destroyed  or  used  for  resca;ch  purposes 
only.  (Robert  Taylor.  PM  2.5,  Rm.  245. 
CM3:2,  (703-557-1800)) 

464-EUP~96.  Issuance.  Dow  Chemical 
Company,  P.O.  Box  1706.  Midland.  MI 
48640.  This  experimental  use  permit 
allows  the  use  of  46.5  pounds  of  the 
insecticide  chloropyrifos  on  pastures  to 
evaluate  the  control  of  grasshoppers.  A 
total  of  1,000  acres  are  involved;  the 
program  is  authorized  only  in  the  State 
of  South  Dakota.  The  experimental  use 
permit  is  effective  from  July  1. 1987  to 
July  1,  1988.  This  permit  is  issued  with 
the  limitation  that  all  crops  are 
destroyed  or  used  for  research  purposes 
only.  (Dennis  Edwards.  PM  12.  Rm.  202. 
CMs:2,  (703-557-2386)) 

45639-EUP-36.  Issuance.  Nor-Am 
Chemical  Company.  3509  Silverside 
Road,  P.O.  Box  7495.  Wilmington,  DE 
19803.  This  experimental  use  permit 
allows  the  use  of  113.75  pounds  of  the 
herbicides  diuron  and  thidiazuron  on 


cotton  to  evaluate  the  control  of  various 
weeds.  A  total  of  725  acres  are  involved; 
the  program  is  authorized  only  in  the 
States  of  Arizona.  Arkansas,  California. 
Georgia.  Louisiana.  Mississippi,  North 
Carolina,  and  South  Carolina.  The 
experimental  use  permit  is  effective 
from  July  22,  1987  to  November  30,  1987. 
Permanent  tolerances  for  residues  of  the 
active  ingredients  in  or  on  cottonseed 
have  been  established  (40  CFR  180.106 
and  180.403).  (Richard  Mountfort,  PM  23, 
Rm.  237.  CM=2,  (703-557-1830)). 

34704-EUP-3.  Amendment.  Platte 
Chemical  Company,  P.O.  Box  667, 
Greeley.  CO  80632.  In  the  Federal 
Register  of  August  6.  1986  (51  FR  28273), 
EPA  issued  on  EUP  pertaining  to  the 
issuance  of  34704-EL'P-3  to  Platte 
Chemical  Company.  At  the  request  of 
the  company,  the  permit  has  been 
amended  to  add  the  State  of  Arizona, 
additional  acreage  and  pounds  of  the 
active  ingredient.  The  experimental  use 
permit  allows  the  use  of  985.8  pounds  of 
the  insecticide  malalhion  on  pastures 
and  rangeland  to  evaluate  the  control  of 
grasshoppers.  A  total  of  2,700  acres  are 
involved  (this  includes  1,020  acres 
remaining  under  the  previous  program): 
the  program  is  now  authorized  in  the 
States  of  Arizona,  Colorado,  Idaho,  New 
Mexico,  North  Dakota,  and  South 
Dakota.  The  experimental  use  permit  is 
still  effective  until  September  30, 1987.  A 
permanent  tolerance  for  residues  of  the 
active  ingredient  in  or  on  grass  and 
grass  hay  has  been  established  (40  CFR 
180.111).  (William  Miller.  PM  16.  Rm. 
211,  CM=2,  (703-557-2600)) 

264-EUP-73.  Issuance.  Union  Carbide 
Agricultural  Products  Company,  Inc., 
P.O.  Box  12014,  T.W.  Alexander  Drive. 
Research  Triangle  Park,  NC  27709.  This 
experimental  use  permit  allows  the  use 
of  9,805  pounds  of  the  insecticide 
thiodicarb  on  broccoli,  cabbage, 
cauliflower,  and  head  lettuce  to  evaluate 
the  control  of  lepidopterous  larvae,  flea 
beetles,  and  lygus.  A  total  of  2,775  acres 
are  involved;  the  program  is  authorized 
only  in  the  States  of  Anzona,  California, 
Colorado,  Florida,  Michigan,  New 
Jersey,  New  Mexico.  New  York.  North 
Carolina.  Ohio,  Oklahoma.  Oregon, 
South  Carolina,  Texas,  Washington,  and 
Wisconsin.  The  experimental  use  permit 
is  effective  from  July  22,  1987  to  July  22, 
1988.  Temporary  tolerances  for  residue 
of  the  active  ingredient  in  or  on  broccoli, 
cabbage,  cauliflower,  and  head  lettuce 
have  been  established.  (Dennis 
Edwards.  PM  12.  Rm.  202,  CM=2,  (703- 
557-2386)) 

Persons  wishing  to  review  these 
experimental  use  permits  are  referred  to 
the  designated  product  managers. 
Inquiries  concerning  these  permits 
should  be  directed  to  the  persons  cited 


above.  It  is  suggested  that  interested 
persons  call  before  visiting  the  EPA 
office,  so  that  the  appropriate  file  may 
be  made  available  for  inspection 
purposes  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal  holidays. 

Authority:  7  U.SC.'l 36c. 

Dated:  August  27,  1987. 
Edwin  F.  Tinsworth. 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 
(FR  Doc.  8:'-20545  Filed  9-8-87:  8:45  am] 

BILLING  CODE  6&60-S0-M 


;PP  eG3438,T550;  FRL-3258-31 

Ttiiodicarb;  Establishment  of 
Temporary  Tolerances 

AGENCY:  Eavirorunental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

summary:  EPA  has  established 
teiiipurary  tolerances  for  residues  of  the 
insecticide  thiodicarb  and  its  metabolite 
methomyl  in  or  on  certain  agricultural 
commodities.  These  temporary 
tolerances  were  requested  by  Union 
Carbide  Agricultural  Products  Co.,  Inc. 

date:  These  temporary  tolerances 
expire  July  22,  1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

By  mail:  Dennis  Edwards.  Product 
Manager  (PM)  12,  Registration 
Division  (TS-767C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St..  SW.,  Washington, 
DC  20460. 

Office  location  and  telephone  number: 
Rm.  205,  CM=2, 1921  Jefferson  Davis 
Highway.  Arlington.  VA,  (703-557- 
2386). 

SUPPLEMENTARY  INFORMATION:  Union 

Carbide  Agricultural  Products  Co..  Inc.. 
T.W.  Alexander  Drive.  P.O.  Box  12014. 
Research  Triangle  Park,  NC  27709.  has 
requested  in  pesticide  petition  PP 
6G3438  the  establishment  of  temporary 
tolerances  for  residues  of  the  insecticide 
thiodicarb  (dimethyl-N.N'- 
[thiobis([(methylimino)  carbonyl] 
oxy]]bis[ethanimidothioate]  and  it: 
metabolite  methomyl.  (S-methyl-N- 
|(methylcarbamoyl)oxy]thioacetimidate) 
in  or  on  the  raw  agricultural 
commodities  broccoli,  cabbage,  and 
cauliflower  at  7.0  parts  per  million 
(ppm):  and  head  lettuce  at  25.0  ppm. 

These  temporary  tolerances  will 
permit  the  marketing  of  the  above- 
named  raw  agricultural  commodities 
when  treated  in  accordance  with  the 
provisions  of  the  experimental  use 
permit  264-EUP-73,  which  is  being  issued 
under  the  Federal  Insecticide.  Fungicide, 
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and  Rodenticide  Act  (FireA)  as 
d.Tiended  (Pub.  L.  95-396,  92  Stat.  819;  7 
U.S.C.  136). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  establishment  of 
the  temporary  tolerances  will  protect  the 
public  health.  Therefore,  the  temporan,' 
tolerances  have  been  established  on  the 
condition  that  the  pesticide  be  used  in 
accordance  with  the  experimental  use 
permit  and  with  the  following 
provisions: 

1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
f'xpenmental  use  permit. 

2.  L.'nion  Carbide  Agricultural 
Products  Co..  Inc.,  must  immediately 
notify  the  EP.A  of  any  findings  from  the 
experimental  use  that  have  a  bearing  on 
safety.  The  company  must  also  keep 
records  of  production,  distribution,  and 
performance  and  on  request  make  the 
records  available  to  any  authorized 

I  officer  or  employee  of  the  EPA  or  the 
Food  and  Drug  Administration. 

These  tolerances  expire  July  22,  1988. 
Residues  not  in  excess  of  these  amounts 
remaining  in  or  on  the  raw  agricultural 
commodities  after  this  expiration  date 
will  not  be  considered  actionable  if  the 
pesticide  is  legally  applied  during  the 
term  of,  and  in  accordance  with,  the 
provisions  of  the  experimental  use 
permit  and  temporary  tolerances.  These 
tolerances  may  be  revoked  if  the 
experimental  use  permit  is  revoked  or  if 
any  experience  with  or  scientific  data 
on  this  pesticide  indicate  that  such 
revocation  is  necessary  to  protect  the 
public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
I'-quirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 

Regulatory  Flexibilitv  Art  (Piib.  L.  96- 
3,-)4.  94  Stat.  1164  5  U.S.C.  610-612),  the 
.'Xdministrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  Mav  4.  1981  {A6 
FR  249.50). 

Authority   21  L  S  C.  346alj). 

D,.trd   .August  27,  1987. 
tdwin  F.  Tinsworth, 

Direr  lor.  flt'f>i^-tration  Division,  Office  of 

Pesiiridf  Programs. 

|FR  Doc  87-20544  Filed  *-fl-87;  8:45  am] 

BILLING  CODE  65C0-50-M 


lOPP-100047:  FRL-3257-31 

PEI  Associates,  Inc.;  Transfer  of  Data 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  to  certain 

persons  who  have  submitted 
information  to  EPA  in  connection  with 
pesticide  information  requirements 
imposed  under  tlie  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
and  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (FFDCA).  PEI  Associates, 
Inc.  (PEI)  has  been  awarded  a  contract 
to  perform  work  for  the  EPA  Office  of 
Research  and  Development,  and  will  be 
provided  access  to  certain  information 
submitted  to  EPA  under  FIF'RA  and  the 
FFDCA.  Some  of  this  information  may 
have  been  claimed  to  be  confidential 
business  information  (CBI)  by 
submitters.  Contractor  access  to  FIFRA 
and  FFDCA  CBI  is  authorized  by  40  CFR 
2.307(h)  and  40  CFR  2.308(h)(2}, 
respectively.  This  action  will  enable  PEI 
to  fulfill  the  obligations  of  the  contract 
and  serves  to  notify  affected  persons. 
DATE:  PEI  will  be  given  access  to  this 
information  no  sooner  than  September 
14,  1987. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  William  C.  Crosse.  Program 
Management  and  Support  Division  (TS- 
757C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  Washington,  DC  20460, 

Office  location  and  telephone  number 
Rm.  222,  CM^l.  1921  Jefferson  Davis 
Highway,  Arlington,  VA,  (703-557-2613). 

SUPPLEMENTARY  INFORMATION:  Under 

Contract  No.  6iW)3-4037,  PEI  will 
provide  technical  support  to  the  Office 
of  Research  and  Development,  which 
will  conduct  quality  assurance  audits  on 
information  on  worker  exposure  studies, 
permeation  resistance  studies,  and 
Confidential  Statements  of  Formula  for 
liquid  formulations  of  pesticides  listed 
below.  This  contract  involves  no 
subcontractors. 

Ortho  Phosphamidon  Spray 
Formulations  with  dicrotophos  as  active 

ingredient 
Monocrotophos 
EPN  (Technical) 
Formulations  with  EPN  as  active 

ingredient 
Formulations  with  ethyl  parathion  as 

active  ingredient 
Dialifor 
Cygon  2-E 
Diazinon  4EC 
Thiodan  3EC 
Thiodan  50WP 
Dimethoate  267EC 
Methyl  Parathion  4E 


Parathion  8E 

Diazinon  140 

Monitor  4 

Monitor  Technical 

Guthion  2L 

Guthion  2S 

Guthion  50%  WP 

Guthion  Technical 

DEF6 

DEF  Technical 

Oftanol  5%  GR 

Oftanol  2 

Di-Syston  8 

Di-Syston  15%  GR 

Di-Syston  Technical 

MetaSystox-R  Spray  Concentrate 

MetaSystox-R  50%  Concentrate 

Demeton/Systox 

Aminocarb/Matacil 

Lasso 

Lasso  Microtech 

Lasso  Atrazine 

Lasso  II 

Ethyl  Parathion 

Methyl  Parathion 

Bidrin  Technical 

Azodrin  Technical 

Phosdrin  Technical 

Chlorfenvinphos/Birlane  24 

Methyltrithion 

Formulations  with  DNBP  as  active 

ingredient  | 

The  Office  of  Research  and 
Development  and  the  Office  of  Pesticide 
Programs  have  jointly  determined  that 
the  contract  herein  described  involves 
work  that  is  being  conducted  in 
connection  with  FIFRA,  in  that  pesticide 
chemicals  will  be  the  subject  of  certain 
evaluations  to  be  made  under  this 
contract.  These  evaluations  may  be  used 
in  subsequent  regulatory  decisions 
udner  FIFRA. 

Some  of  this  information  may  be 
entitled  to  confidential  treatment.  The 
information  has  been  submitted  to  EPA 
under  sections  3,  6,  and  7  of  FTRA  and 
obtained  under  sections  408  and  409  of 
the  FFDCA. 

In  accordance  with  the  requirements 
of  40  CFT^  2.301(h)(2).  the  contract  with 
PEI  prohibits  use  of  the  information  for 
any  purpose  other  than  piirpose(s) 
specified  in  the  contract;  prohibits 
disclosure  of  the  information  in  any 
form  to  a  third  party  without  prior 
written  approval  from  the  Agency  of 
affected  business:  and  requires  that 
each  official  and  employee  of  the 
contractor  sign  an  agreement  to  protect 
the  information  from  unauthorized 
release.  In  addition,  PEI  is  reuqired  to 
submit  for  EPA  approval  a  security  plan 
under  which  any  CBI  will  be  secured 
and  protected  against  unauthorized 
release  or  compromise.  No  information 
will  be  provided  to  this  cotnractor  until 
the  above  requirements  have  been  fully 
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satisfied.  Records  of  information 
provided  to  this  contractor  will  be 
maintained  by  the  Project  Officer  for 
this  contract  in  the  Office  of  research 
and  Development.  All  information 
supplied  to  PEI  by  EPA  for  use  in 
connection  with  this  contract  will  be 
returned  to  EPA  when  PEI  has 
completed  its  work. 

Dated:  August  21,  1987. 
Susan  H.  Wayland, 

Acting  Director.  Office  of  Pesticide  Programs. 
|FR  Doc.  87-20419  Filed  9-8-87:8:45am] 

BILUNG  CODE  6560-50-M 

[OPP-100048;  FRL-3257-1] 

SRA  Technologies;  Transfer  of  Data 

AGENCY:  Environmental  Protection 
A.yenry  (EPA). 
action:  Notice. 

SUMMARY:  This  is  a  notice  to  certain 
persons  who  have  submitted 
information  to  EPA  in  connection  with 
pesticide  information  requirements 
imposed  under  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
and  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA).  SRA 
Technologies  has  been  awarded  a 
contract  to  perform  work  for  the  EPA 
Office  of  Pesticide  Programs  (OPP),  and 
will  be  provided  access  to  certain 
information  submitted  to  EPA  under 
FIFRA  and  the  FFDCA.  Some  of  this 
information  may  have  been  claimed  to 
be  confidential  business  information 
(CBI)  by  submitters.  This  information 
v%  ill  be  transferred  to  SRA  Technologies 
consistent  with  the  requirements  of  40 
CFR  2.307(h)  and  2.308(h)(2), 
respectively.  This  action  will  enable 
SRA  Technologies  to  fulfill  the 
obligations  of  the  contract  and  this 
notice  serves  to  notify  affected  persons. 
DATE:  SR.'\  Technologies  will  be  given 
access  to  this  information  no  sooner 
than  September  14.  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gy  rr.ail:  Wiliiam  C.  Grosse,  Program 
Management  and  Support  Division  (TS- 
757C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401  M 
St.  SW„  Washington.  DC  2m60.  " 

Office  location  and  telephone  number: 
Rm.  222,  CM=2.  1921  Jefferson  Davis 
Highway,  .^^li^gton.  VA.  ['"03-557-2613), 
SUPPLEMENTARY  INFORMATION:  Under 
Contract  .No.  68-01-7379  (Delivery  Order 
No.  036),  SRA  Technologies  will  analyze 
residue  chemistry  data  that  has  been 
submitted  to  the  Agency  in  support  of 
pesticide  tolerance  petitions.  This 
project  is  to  develop  a  statistically 
sound  basis  for  tolerance  settmg  and  to 


statistically  examine  other  potential 
uses  of  residue  data.  This  contract 
involves  no  subcontractor. 

OPP  has  determined  that  access  by 
SR.\  Technologies  to  information  on  the 
following  pesticide  chemicals  is 
necessary  for  the  performance  of  this 
contract: 

acephate 

acifluorifen 

alachlor 

aldicarb 

aluminum  phosphide 

aluminum  tris{0-ethylphosphonate) 
(fosetyl-Al) 

amiben 

alrazine 

benomyl 

bromoxynil 

captafol 

captan 

carbaryl 

carbofuran 

carbosulfan  (no  established  tolerances) 

chlordane 

chlorodimeform  2-(-4-chloro-6- 
(ethylamino)S-trizin-2-yl)amino)-2- 
methylpropionitrile  (cyanazine) 

chlorothalonil 

chlorpyrifos 

chlorsulfuron 

cyano  (3-phenoxyphenyl)methyl  4- 
chloro-alpha-methylethyl 
benzeneacetate  (fenvalerate) 

cypermethrin 

cvromazine 

DDT 

demeton 

daminozide 

dicamba 

0,0-diethyl(methylsulfinyl)phepyl 
phosphorothioate  (fensulfothion) 

dinoseb 

diquat 

efhalfluralin 

ethephon 

ethylene  dibromide 

hexakis(2-methyl-2-phenylpropyl) 
distannoxane 

imazalil 

iprodione 

metalaxyl 

methamidophos 

methomyl 

methoprene 

metolachlor 

oxyfluorfen 

paraquat 

picloram 

propargite 

ronilan  2-(l-ethoxyimino)butyl]-5-(2- 
{ethylthio)propyl)-3-hydroxy-2- 
cyclohexene-1-one  [sethoxy^m] 

simazine  / 

terbacil 

thiabendazole 

thiophanate  methyl 

trichlorpyr 


trifluralin 

triforine 

triphenyltin  hydroxide 

Some  of  this  information  may  be 
entitled  to  confidential  treatment.  The 
information  has  been  submitted  to  EPA 
under  sections  3,  6,  and  7  of  FIFRA  and 
obtained  under  sections  408  and  409  of 
the  FFDCA. 

In  accordance  with  the  requirements 
of  40  CFR  2.301(h)(2),  the  contract  with 
SRA  Technologies  prohibits  use  of  the 
information  for  any  purpose  other  than 
purpo8e(s)  specified  in  the  contract; 
prohibits  disclosure  of  the  information 
in  any  form  to  a  third  party  without 
prior  written  approval  from  the  Agency 
or  affected  business;  and  requires  that 
each  official  and  employee  of  the 
contractor  sign  an  agreement  to  protect 
the  information  from  unauthorized 
release.  In  addition,  SRA  Technologies 
is  required  to  submit  for  EPA  approval  a 
security  plan  under  which  any  CBI  will 
be  secured  and  protected  against 
unauthorized  release  or  compromise.  No 
information  will  be  provided  to  this 
contractor  until  the  above  requirements 
have  been  fully  satisfied.  Records  of 
information  provided  to  this  contractor 
will  be  maintained  by  the  Project  Officer 
for  this  contract  in  the  EPA  Office  of 
Pesticide  Programs.  All  information 
supplied  to  SRA  Technologies  by  EPA 
for  use  in  connection  with  this  contract 
will  be  returned  to  EPA  when  SRA 
Technologies  has  completed  its  work. 

Dated:  August  21,  1987. 
3usan  H.  Wayland. 

Acting  Director.  Office  of  Pesticide  Pro:.;rams. 
[PR  Doc.  87-20420  Filed  9-8-87;  8:45  am) 

BILLING  CODE  6SeO-S(Mi 


IOPP-00244;  FRL-3258-7] 

FIFRA  Scientific  Advisory  Panel 
Subpane!,  Open  Meeting 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  There  will  be  a  2-day  meeting 
of  the  Federal  Insecticide.  Fungicide, 
and  Rodenticide  Act  (FIFRA)  Scientific 
Advisory  Panel  (SAP)  Subpanel  to 
review  a  set  of  scientific  issues  being 
considered  by  the  Agency  in  connection 
with  the  National  Pesticide  Survey, 
which  is  the  first  nationwide  survey  of 
pesticide  contamination  in  domestic  and 
community  drinking  water  wells  in  the 
United  States. 

DATES:  The  meeting  will  be  held 
Tuesday  and  Wednesday,  September  29 
and  30,  1987.  from  8:30  a.m.  to  5  p.m.  on 
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Tuesday  and  ending  about  1:30  pjn.  on 
Wednesday. 

ADDRESS:  The  meeting  will  be  held  at; 

Environmental  Protection  Agency.  Rm. 
1112,  Crystal  Mall  Buildrrg  No.  Z.  1921 
lefferson  Davis  Highway,  Arlington.  VA 
22202. 

FOR  FURTHER  tNFORMATJON  CONTACT: 

By  mail:  Stephen  L.  fohnson.  Executive 
Secretary.  FIFRA  Scientific  Advisory 
Panel,  OfTice  of  Pesticide  Programs  (TS- 
769C),  401  M  St..  SW.,  Washington.  DC 
20460. 

Office  location  and  telephone  number 
Rm.  1121,  Crystal  .Mall  Building  No.  2, 
Arlington,  VA  (703-557-7695). 
SUPPLEMEHTARV  INFORMATION:  The 
agenda  for  the  meeting  is:  1.  Review  of  a 
set  of  scientific  issues  in  connection 
with  the  Agency's  National  Pesticide 
Survey.  This  survey  is  the  first 
nationwide  survey  of  pesticide 
contamination  in  domestic  and 
community  drinking  water  wells  in  the 
United  States.  In  March  1987,  EPA 
began  a  pilot  study  to  field  test  the 
major  components  of  the  survey  and  to 
provide  an  opportunity  for  any 
necessary  revisions  or  modifications 
before  the  full  survey  begins.  The 
National  Pesticide  Survey  has  been 
designed  to  yield  results  that  are 
statistically  representative  of  over  13 
million  domestic  wells  and  some  51.000 
community  water  systems.  EPA  expects 
to  sample  approximately  1500  drinking 
water  wells  in  the  course  of  the  survey, 
which  will  run  from  the  Fall  of  1967 
through  1989.  The  National  Pesticide 
Survey  has  two  principal  objectives:  (1) 
To  determine  the  frequency  and 
concentration  in  the  drinking  water 
wells  of  the  nation;  and  (2)  to  improve 
our  understanding  of  how  pesticide 
contamination  is  associated  with 
patterns  of  agricultural  pesticide  usage 
and  the  vulnerability  of  ground  water  to 
pollution. 

Copies  of  documents  relating  to  item  1 
may  be  obtained  by  contacting:  By  mail: 
Information  Services  Branch  (tS-757C). 
Program  Management  Support  Ehvision, 
Office  of  Pesticide  Programs,  401  M 
Street,  SW.,  Washington,  DC. 

Office  location  and  telephone  number 
Rm.  236,  Crystal  Mall  Building  No.  2, 
Arlington,  VA.  (703-557-2805). 

Any  member  of  the  public  wishing  to 
submit  written  comments  should  contact 
Stephen  L  Johnson  at  the  address  or 
telephone  number  given  above  to  be 
sure  that  the  meeting  is  still  scheduled 
and  to  confirm  the  Panel's  agenda. 
Interested  persons  are  permitted  to  file 
such  statements  before  the  meeting.  To 
the  extent  tnat  time  permits  and  upon 
advance  notice  to  the  Executive 
Secretary,  interested  persons  may  be 


permitted  by  the  chairman  of  the 
Scientific  Advisory  Panel  to  present  oral 
statements  at  the  meeting.  There  is  no 
limit  on  written  comments  for 
consideration  by  the  Panel,  but  oral 
statements  before  the  Panel  are  limited 
to  approximately  5  minutes.  Since  oral 
statements  will  be  permitted  only  as 
time  permits,  the  Agency  urges  the 
public  to  submit  written  comments  in 
lieu  of  oral  presentations.  All  statements 
will  be  made  part  of  the  record  and  will 
be  taken  into  consideration  by  the 
Panel.  Persons  wishing  to  make  oral 
and/or  written  statements  should  notify 
the  Executive  Secretary  and  submit  10 
copies  of  a  summery  no  later  than 
September  22. 1987,  in  order  to  ensure 
appropriate  consideration  by  the  Panel. 

Dated:  September  2. 1987. 
Victor  \.  Kinun, 

Acting  Assistant  Administrator  for  Pesticides 

and  Toxic  Substances 

[FR  Doc.  87-20654  Filed  9-S-87;  8:45  amj 
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Science  Advisory  Board; 
Environmental  Engineering 
Committee,  Mining  Waste  Risk  Screen 
Subcommittee;  Open  IMeeting 

Under  Public  Law  92-463.  notice  is 
hereby  given  that  the  Mining  Waste  Risk 
Screening  Subcommittee  of  the  Science 
Advisory  Board's  Environmental 
Engineering  Committee  will  hold  a  two- 
day  meeting  on  September  21-22, 1987  at 
the  U.S.  Environmental  Protection 
Agency,  in  the  Administrator's 
Conference  Room.  Room  1103  of  the 
West  Tower.  The  meeting  will  begin  at 
9:00  a.m.  on  Monday,  September  21,  and 
adjourn  no  later  than  5:00  p.m.  on 
Tuesday,  September  22. 

The  purpose  of  this  meeting  is  to 
enable  the  Subcommittee  to 
independently  review  the  Office  of  Solid 
Wastes  technical  support  document 
entitled:  "Draft  Risk  Screening  Analysts 
of  Mining  Wastes."  dated  July  23, 1987. 
Copies  of  the  document  may  be 
obtained  from  Cliff  Rothenstein  on  202- 
382-2791  or  write  to  the  U.S. 
Environmental  Protection  Agency, 
Office  of  Solid  Waste,  Room  2817, 
Washington,  DC  20460  c/o  Cliff 
Rothenstein. 

The  meeting  is  open  to  the  public.  Any 
member  of  the  public  wishing  to  attend 
or  submit  written  comments  should 
notify  Mrs.  Kathleen  Conway.  Deputy 
Director,  Science  Advisory  Board,  at 
202/382-2552  or  Joanna  Foellmer  at  202/ 
382/4126  by  September  16, 1987. 


Dated:  Septemt)€r  4,  I9B7. 
Terry  F.  Yosie,  | 

Director.  ScieiKe  Advisory  Board. 
(FR  Doc.  87-20757  Filed  3-6-87;  8:45  amJ 
BILLING  CODE  65SO-SO-M 


FEDERAL  COMMUNtCATIONS 
COMMISSION 

[MM  Docket  83-523] 

FCC  Form  330  for  the  Instructional 
Television  Fixed  Service;  Avatlabinty 

agency:  Federal  Communications 
Commission  (FCC). 

ACTION:  .Notice  of  availability  of  new 
form. 

SUMMARY:  This  action  gives  notice  of  the 
availability  of  FCC  Form  330.  which 
replaces  FCC  Form  330-P.  The  new  form 
is  to  be  used  by  applicants  and  licensees 
in  the  Instructional  Television  Fixed 
Service  for  new  stations,  modifications 
of  existing  stations,  receive/response/ 
relay  stations  and  license  assignments. 
Form  330  effects  revisions  to  conform  to 
rules  and  policies  adopted  in  Second 
Report  and  Order.  MM  Docket  83-523. 
FCC  85-294;  Memorandum  Opinion  and 
Order,  MM  Docket  83-523,  FCC  86-66 
(51  FR  9796;  3/21/86). 
EFFECTIVE  DATE:  October  1, 1987. 
FOR  FURTHER  INFORMATION  CONTACT! 
Stuart  B.  Bedell,  Mass  Media  Bureau, 
FCC,  telephone  632-9356. 

Federal  Communications  Commission. 

William  J.  Tricarica 

Secretary. 

[FR  Doc.  87-20433  Filed  9-8-87:  8:45  am) 

BILLING  CODC  S712-«1-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Determination  of  National  Defense 
Stockpile  Goal  for  Germanium 

AGENCY:  Federal  Emergency 
Management  Agency. 

ACTION:  Notice  of  determination  of 

national  defense  stockpile  goal  for 
germanium. 

summary:  Pursuant  to  section  3  of  the 
Strategic  and  Critical  Materials  Stock 
Piling  Act  (50  U.S.C.  98  et  seq.)  and  E.O. 
12155. 1  have  determined  that,  effective 
July  24.  1987,  the  .National  Defense 
Stockpile  goal  for  gennanium  is 
increased  from  30.000  kilograms  to 
146,000  kilograms. 
dated:  June  23,  1987, 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  K.  Krueger,  Assistant  Associate 
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Director,  Office  of  Mobilization 
Preparedness.  Federal  Emergency 
Management  Agency  (202)  645-3544, 
SUPPLEMENTARY  INFORMATION:  The 
Committees  on  Armed  Services  of  the 
Senate  and  House  of  Representatives 
were  notified  in  writing  of  this  proposed 
action  under  date  of  June  23,  1987. 

Julius  VV.  Becton,  |r., 

D:rector. 

jFR  Doc  87-20612  Filed  9-8-87;  8:45  am] 

BILLING  CODE  6718-01-M 


National  Defense  Stockpile  Policy 
Determination 

agency:  Federal  Emergency 
Management  Agency. 
action:  Notice  of  national  defense 
stockpile  policy  determination, 

SUMMARY:  Notice  is  hereby  given  that  I 
have  determined,  pursuant  to  authority 
delegated  to  me  under  section  1-101  of 
E,0,  12155  of  September  10.  1979,  that,  in 
addition  to  statutory  or  other  policy 
guidance  issued  for  this  purpose,  any 
future  analyses  conducted  or 
coordinated  by  the  Federal  Emergency 
Management  Agency  of  requirements 
for  materials  for  the  National  Defense 
Stockpile  in  support  of  determinations 
under  section  3  of  the  Strategic  and 
Critical  Materials  Stock  Piling  .Act  150. 
U.S.C.  98b)  are  to  be  conducted  in 
accordance  with  the  following 
principles: 

1.  Analyses  will  be  directed  and 
performed  by  the  individuals  and 
organizations  with  subject-area 
experience  and  expertise. 

2.  Input  will  be  obtained  from  the 
industries  involved  in  materials  mining 
and  processing. 

3.  Analyses  will  consider  a  reasonable 
range  of  assumptions,  with  the  results  of 
major  options  provided  to  decision 
makers. 

4.  Study  participants'  inputs  will  be 
fairly  presented  and  major  dissenting 
views,  if  any,  are  to  be  clearly  reported. 

5.  Economic  models  will  be  verified 
and  supplemented,  where  practical,  by 
the  best  available  direct  measures  of 
material  requirements. 

6.  Assumptions  and  planning  factors 
will  be  consistent  with  those  used  by 
Federal  departments  and  agencies  for 
similar  purposes. 

dated:  |uly  23,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

P.iul  K.  Kruegcr,  Assistant  Associate 
Director.  Office  of  Mobilization 
Preparedness.  Federal  Emergency 
Management  Agency  (202)  64(>-3544. 

SUPPLEMENTARY  INFORMATION: 

Compliance  with  these  principles  is  to 


be  certified  to  in  any  recommendations 
presented  to  or  by  the  Federal 
Emergency  Management  Agency  for 
determinations  to  be  made  under 
section  3  of  the  Stock  Piling  Act. 
Julius  W.  Becton.  Jr.. 
Director. 
|FR  Doc.  87-20613  Filed  9-8-87;  8:45  am] 

BILLING  CODE   67ie-01-M 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  Clavton  Act,  15 
U.S.C.  18a.  as  added  byTitle  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consum.mation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  indi\idual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period: 

Transactions  Granted  Early  Termi- 
nation Between:  050387  and  050587 


Name  of  acquiring 
person.  Name  of 
acquired  person, 

Name  of  acquired 


PMN 
No. 


Date 
terminated 


entity 

Tl  Group  pic,    : 

D87- 

05/04/87 

Houdaille 

1430D 

Industries.  Inc., 

Houdaille 

Industries,  Inc.. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  .M.  Peay.  Cuntacl 
Representative.  Premerger  Notification 
Office,  Bureau  of  Competition,  Room 
301,  Federal  Tiade  Commission, 
Washington.  DC  20580,  (202)  326-3100. 


By  direction  of  the  Commission. 
Emily  H.  Rock, 
Secretary. 
JFR  Due  87-20633  Filed  9-8-87;  8:45  am| 

BILLING  CODE  6750-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

Cooperative  Agreement  Supplement 
To  Investigate  the  Scientific  Basis  and 
Issues  Arising  From  Monitoring  a 
Community  of  Workers  Exposed  to 
Toxic  Substances;  Availability  of 
Funds  for  Fiscal  Year  1987 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH),  Centers  for  Disease  Control 
(CDC)  announces  the  availability  of 
funds  for  a  supplement  to  its 
cooperative  agreement  (460-CCU100929) 
with  the  Center  for  Technology.  Policy 
and  Industrial  Development/ 
Massachusetts  Institute  of  Technology 
(CTPID/MIT)  to  support  an  investigation 
of  the  scientific  basis  as  well  as  the 
legal  and  ethical  issues  arising  form  the 
monitoring  of  communities  and  workers 
exposed  to  toxic  substances.  The 
Catalog  of  Federal  Domestic  Assistance 
number  is  13.262. 

Program  Objectives 

The  objectives  of  this  supplement  to 
the  existing  cooperative  agreement  are 
from  scientific,  legal,  and  ethical 
perspectives: 

1.  to  determine  methods  of  monitoring 
populations  exposed  to  environmental 
and  occupational  hazards; 

2.  to  determine  methods  of  assessing 
risk  based  on  such  data  or  other  existing 
data; 

3.  to  determine  effective  means  for 
involving  the  affected  worker  and 
communities  in  the  monitoring  decision, 
risk  evaluation  and  decisions  to 
communicate  predicted  risks. 

Authority 

This  program  is  authorized  under 
sectin  20(a)(1)  of  the  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C. 
669(A)(1)). 

Eligibility  Requirements 

Assistance  will  be  provided  only  to 
the  Center  for  Technology,  Policy  and 
Industrial  Development  at  the 
Massachusetts  Institute  of  Technology. 

lustincation 

The  depth  of  academic  disciplines  and 
technical  training  possessed  by  the 
CTPID/MIT  staff,  teamed  with  their 
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.if:crued  experience  in  (1)  conducting 
risk  assessments.  (2)  incorporating 
biologic. il  monitoring  data  in 
assessment  of  risk,  and  (3)  evaluating 
the  scientific,  legal,  and  ethical 
c(5nsiderations  involved  in  both 
biological  monitoring  and  risk 
assess.ment.  make  CTPID/MIT  the  only 
group  of  scientists,  lawyers,  and 
ethicists  who  can  develop  and  conduct 
this  program.  This  group  has  acquired 
unparalleled  insight  by  completing  an 
extensive  number  of  risk  assessment 
projects,  the  majority  of  which  have 
incorporated  bioKjgical  monitoring  data 
and  have  addressed  considerable 
related  issues  of  social  and  legal 
concern. 

Availability  of  Funds 

It  IS  e.xpected  that  $2(M,0(X)  m  funds 
will  lie  available  durmg  Fiscal  Year  1987 
to  support  this  supplement.  It  is 
anticipated  thrit  the  cooperative 
agreement  will  be  funded  for  an 
additional  budget  period  of  2  years. 
Continuation  awards  for  those  2  years 
to  cover  this  supplemental  project  and 
the  eff(]r1s  described  \n  the  initial 
cooperative  agreement  will  be  made  on 
the  basis  of  satisfactory  progress  in 
meeting  project  objectives  and  on  the 
availability  of  funds,  the  funding 
estimate  is  subject  to  change. 

Reviews 

'I  he  application  is  not  subject  to 
review  as  governed  by  Executive  Order 
1237?.  Intergovernmental  Review  of 
Federal  Programs. 

Information 

Information  on  this  program  may  be 
obtained  from:  Henry  Cassell.  Grants 
Spet:ialist,  Procurement  and  Grants 
Office,  Centers  for  Disease  Control,  255 
E.ist  Paces  Ferry  Road,  Atlanta,  Georgia 
303Ji,  Telephone  (4<M)  2fi2-6575. 

Technical  information  may  be 
obtained  from:  Theodore  J,  Memhardt. 
Assistant  to  the  Director,  Division  of 
Standards  Development  and  Technology 
Transfer.  .National  Institute  for 
Occupational  Safety  and  Health,  Robert 
A.  Tdft  Laboratories.  46^6  Columbia 
Parkway.  Cincinnati,  Ohio  45226, 
Telephone  (.t13)  .533-8302. 

Dated:  September  2.  T<?fl7. 
Oiane  D.  Porter, 

Assistant  Executive  Officer.  National 
Institute  for  Occupational  Safety  and  Health. 

|KR  Doc.  87-?.0597  Filed  9-8-fl7;  8:4.5  sm| 

eiLLING  CODE  41S0-t»-M 


Public  Health  Service 

Smokeless  Tobacco  Products; 
Delegation  of  Authority 

Notice  is  hereby  given  that  in 
furtherance  of  the  delegation  of 
authority  of  August  10, 1987  (52  FR 
31088)  by  the  Secretary  of  Health  and 
Human  Services  to  the  Assistant 
Secretary  for  Health,  the  Assistant 
Secretary  for  Health  has  delegated  to 
the  Director,  Centers  for  Disease 
Control,  with  authority  to  redelegate,  all 
the  authorities  delegated  to  the 
Assistant  Secretary  for  Health  under 
sections  2,  4,  and  8(a)  of  the 
Com.prchensive  Smokeless  Tobacco 
Health  Education  Act  of  1986  (Pub.  L 
99-252),  as  amended  hereafter, 
concerning  Public  Education,  Ingredient 
Reporting,  and  Reports,  excluding  the 
authorities  to  issue  regulations  and  to 
submit  reports  to  the  Congress, 

The  delegation  to  the  Director, 
Centers  for  Disease  Control,  became 
effective  on  August  ,31, 1987. 

Dated:  August  jl,  1987, 
Robert  E.  Windom, 

.-\ssistant  Secretary  for  Health. 

IFR  Doc.  87-20657  Filed  9-a-87:  8:45  am) 

BILUNG  COOC  4ieO-16-M 


Centers  for  Disease  Control 

Minority  AIDS  Prevention  Initiatives  In 
Fiscal  Year  1988  Draft  Program; 
Meeting 

ACTION:  Notice  of  Meeting.  Funds  will  be 
available  to  the  Centers  for  Disease 
Control  (CDC)  for  minority  AIDS 
prevention  initiatives  in  Fiscal  Year  1988 
to  supplement  cooperative  agreements 
with  State  and  local  health  departments. 
CDC  will  convene  a  meeting  to  disctiss 
the  Fiscal  Year  1988  draft  program 
announcement  for  minority  AIDS 
initiatives  to  be  supported  within  the 
AIDS  Surveillance  and  Prevention 
Projects, 

Time  and  date:  9:00  am — 2:00  pm — 

September  14. 1987. 

Place:  Center  for  Prevention  Services 
Conference  Room,  CDC,  Freeway  Office 
Park,  1600  TuUie  Circle,  NE,.  Atlanta, 
Georgia  30329. 

Status:  Open  to  the  public,  limited 
only  by  the  space  available. 

Contact  person  for  more  information: 
Mr.  John  Lehnherr,  Resource  Analysis, 
Office  of  the  Director,  Center  for 
Prevention  Services.  Centers  for  Disease 
Control,  Atlanta,  GA  30333,  telephone: 
commercial— (404)  329-1823;  FTS  236- 
1823. 


Dated:  September  4, 1987. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coardir}atk)n, 
Centers  for  Disease  Control. 
(FR  Doc.  87-20872  Filed  9-8-87;  10:08  am) 
BltUNG  COOE  4160-1S-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

All  Billings  Area  Irrigation  Projects: 
Interest  and/or  Penalty  Notices 

agency:  Bldckfeet,  Crow.  Fort  Belknap, 
Fort  Peck,  and  Wind  River  Agencies, 
Bureau  of  Indian  Affairs.  Interior. 
action:  Public  notice. 

summary:  Interest  and/or  penalty  fees 
will  be  assessed  on  all  (Indian,  Non- 
Indian,  and  individual  corporations) 
dehnquent  operation  and  maintenance 
charges  as  prescribed  in  the  Code  of 
Federal  Regulations,  Chapter  4,  Part  102. 
The  exception  to  this  rule  are  the 
governm.ent  agencies,  such  as  Federal. 
State  and  Tribal  Governments. 

This  notice  will  be  published,  and 
posted  at  the  local  U.S.  Post  Offices. 
Irrigation  Camps,  local  Newspapers. 
area  Water  Users  Associations  and  the 
Bureau  of  Indian  Affairs  agencies. 

Com.ments:  All  comments  are  to  be 
written  and  mailed  to  the  local  Bureau 
of  Indian  .Affairs  irrigation  project. 
Comments  must  be  received  by  the  end 
of  the  business  day  on  October  9. 1987. 

EFFECTIVE  DATE:  The  interest  and /or 

penalty  fees  will  become  effective 
January  1, 1987,  and  remain  in  effet  t 
until  such  notice  is  given  in  the  Federal 
Register. 

SUPPLEMENTARY  INFORMATION:  This 
notice  issued  pursuant  to  Code  of 
Federal  Regulations,  Chapter  25,  Part 
171  under  the  authority  delegated  to  the 
Area  Director,  Assistant  Secretary  for 
Indian  Affairs  and  the  Deputy  Assistant 
Secretary  of  the  Interior. 

Richard  VVhitesell,        I 

Billings  .■\rea  Director} 

|FR  Doc.  87-20692  Filed  9-8-87:  8:45  am  J 

BILUNG  COOE  431(M)2-M  I 


Bureau  of  Land  Management 

(NV-930-07-42 12-11;  N-433951 

Realty  Action;  Lease/Purchase  for 
Recreation  and  Public  Purposes,  Clark 
County,  NV 

Notice  document  87-16621  appearing 
on  page  27591  in  the  issue  of 
Wednesday,  July  22, 1987,  is  hereby 
amended  to  extend  the  comment  period 


UM  I 
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to  September  21. 1987,  to  allow  for 
receipt  of  additional  comments  on  this 
proposed  action. 

Interested  parties  may  submit 
coments  to  the  District  Manager,  Las 
Vegas  District,  P.O.  Box  26569.  Las 
Vegas.  NV  89126. 

Dated:  September  2,  1987. 
Charles  Frost, 
Acting  District  Manager. 
|FR  Doc.  87-20628  Filed  9-&-8-:  8:4,5  am] 
BILLING  CODE  4310-HC-M 


Minerals  Management  Service 

Outer  Continental  Shelf  Development 
Operations  Coordination  Document; 
Conoco,  Inc. 

AGENCY:  Minerals  Management  Service, 
ir.terior. 

action:  ,\otice  of  the  receipt  of  a 
proposed  development  operations 
coordmation  document  (DOCD). 

summary:  .Notice  is  hereby  given  that 
Conoco  Inc.  has  submitted  a  DOCD 
describing  the  activities  it  proposes  to 
conduct  on  Lease  OCS-G  2857.  Block  42. 
East  Cameron  Area,  offshore  Louisi.ina. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
onshore  bases  located  at  Cameron  and 
Morgan  City,  Louisiana. 
DATE:  The  subject  DOCD  was  deemed 
submitted  on  August  31, 1987. 
address:  a  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
Public  Information  Office,  Gulf  of 
Mexico  OCS  Region.  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  Room  114.  New 
Orleans,  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p.m..,  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  J.  Tolbert;  Minerals 
Management  Service.  Gulf  of  Mexico 
OCS  Region.  Field  Operations,  Plans, 
Platform  and  Pipline  Section, 
Exploration  /Development  Plans  Unit; 
Telephone  (504)  736-2867. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  .Notice  is  to  inform  the 
public,  pursuant  to  Sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  ol  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  go\erning  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 


1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised  Section 
250.34  of  Title  30  of  the  CFR. 

Ddted:  August  31,  1987. 

J.  Rogers  Pearcy, 

Regional  Director.  Gulf  of  Mexico  OCS 
Region, 

[FR  Doc.  87-20620  Filed  9-8-87;  8:45  am) 

BILUMG  CODE  4310-MR-M 


National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

.Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before  .August 
29.  1987.  Pursuant  to  §  60.13  of  36  CFR 
Part  60  written  comments  concerning  the 
significance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park 
Service.  U.S.  Department  of  the  Interior, 
Washington.  DC  20243.  Written 
comments  should  be  submitted  by 
September  24,  1987. 
Beth  Grosvenor, 

Acting  Chief  of  Registration,  National 

Register. 

ALABAMA 
Calhoun  County 

Jacksonville.  Woods.  Alexander,  House,  517 
N.  Pelham  Rd. 

Talladega  County 

Sylacauga,  Watters,  William,  House,  Co, 
Hwy.  8 

COLORADO 

Jefferson  County 

Denver,  Tower  of  Memories,  8500  W. 
Twenty-ninth  Ave. 

DISTRICT  OF  COLUMBIA 

Washington 

Mount  Pleasant  Historic  District.  Roughly 
bounded  by  Sixteenth  &  Harvard  Sts.,  Rock 
Creek  Church  Rd„  &  Adams  Mill  Rd. 

MISSOURI 

Howard  County 

Fayette,  Wright,  Dr.  Uriels.,  Office.  120 
Church  St, 

RHODE  ISLAND 

Bristol  County 

Barrington,  Nayatt  Point  Lighthouse 
(Lighthouses  of  Rhode  Island  TR),  Nayatt 
Point 

Bristol,  Bristol  Ferry  Lighthouse  (Lighthouses 
of  Rhode  island  TR).  Ferry  Rd. 

Newport  County 

Newport,  Ida  Lewis  Rock  Lighthouse 
(Lighthouses  of  Rhode  Island  TRj,  On  Lime 


Rock  in  Newport  Harbor  off  Wellington 

Ave. 
Jamestown.  Conanicut  Island  Lighthouse 

(Lighthouses  of  Rhode  island  TR),  64  N. 

Bay  View  Ave. 
Jamestown.  Dutch  Island  Lighthouse 

(Lighthouses  of  Rhode  Island  TR),  S  end  of 

Dutch  Island 

Washington  County 

North  Kingstown.  Poplar  point  Lighthouse 
(Lighthouses  of  Rhode  Island  TR),  Poplar 
Ave. 

SOUTH  DAKOTA 

Fall  River  County 

Hot  Springs,  Jensen,  Governor  Leslie,  House. 
309  S,  Fifth  St. 

Kingsbury  County 

Oldham.  Oldham  Methodist  Church,  Main  St. 
&  Epton  Ave. 

Minnehaha  County 

Sioux  Falls,  Glidden,  Josephine  Martin, 
Memorial  Chapel,  2121  E.  Twelfth  St. 

Walworth  County 

Selby,  Selby  Opera  House,  3409  Main  St. 

Yankton  County 

Yankton.  Bonton,  Dr.  B.  M.,  House,  517 
Locust  St. 

TEXAS 

Collin  County 

McKinney,  Beverly — Harris  House 

(McKinney  MPSl  604  Parker 
McKinney,  Bingham.  John  H.,  House 

(McKinney  MPS).  800  S.  Chestnut 
McKinney.  Board — Everett  House  (McKinney 

MPS),  507  N.  Bradley 
McKinney.  Brown.  John  R..  House  (McKinney 

MPS).  509  N.  Church 
McKinnev.  Burrus — Finch  House  (McKinney 

MPS)  405  N.  Waddill 
McKinney.  Clardy.  U.P.,  House  (McKinney 

MPS)  315  Oak 
McKinney.  Cline — Bass  House  (McKinney 

MPS)  804  Tucker 
McKinney.  Coggins.  f.R.,  House  (McKinney 

MPSl,  805  Howell 
McKinney.  Collin  County  Mill  and  Elevator 

Company  (McKinney  MPS),  407  E. 

Louisiana 
McKinney,  Crouch,  John  P..  House 

(McKinney  MPS).  302  S.  Tennessee 
McKinney.  Crouch — Perkins  House 

(McKinney  MPS).  205  N.  Church 
McKinney,  Davis,  H.L..  House  (McKinney 

MPS).  705  N.  College 
McKinney,  Davis — Hill  House  (McKinney 

MPS)  710  N.  Church 
McKinney,  Dowell.  J.  S.,  House  (McKinney 

MPS)  608  Parker 

McKinney,  Dulaney.  Joe  £..  House 

(McKinney  MPS)  311  S.  Chestnut 
McKinney,  Dulaney.  Joseph  Field.  House 

(McKinney  MPS)  315  S.  Chestnut 
McKinney,  Faires.  F.  C.  House  (McKinney 

MPS).  505  S.  Chestnut 
McKinney.  Faires-Bell  House  (McKinney 

MPS)  S  side  Chestnut  Sq. 
McKinney,  Ferguson.  John  H..  House 

(McKinney  MPS),  607  N.  Church 
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McKinnev.  Fi)o!f — Ciouih  Huuse  (MuKinney 

MPS).  401  \.  Benge 
McKinney,  Fox,  S.  H..  House  (McKinney 

MPS).  808  Tucker 
McKinney,  Coui;h — Hu>.'hslon  House 

iMcKi.n.iey  MPS).  1206  VV.  Louisiana 
M(.Kinnev.  Herad-Craig  House  (McKinney 

MPS).  205  W.  Hunt 
MuKinney,  HjH.  Ben.  Hijuse  (McKinney 

MPS).  5iW  Tucker 
M(  Kinnf  V.  ///.'.'.  /ohn  B..  House  (McKinney 

MPS!.  605  N.  College 
McKinnev.  //;//,  Moron.  House  (McKinney 

.MKI.  203  N.  Waadill 
McKinnev.  ii:!l.  W.  R  .  House  (McKinney 

.\f."S!.  601  N.  Colleee 
McKinnev,  //;,'/  VX'ebb  Grain  Elevator 

I'.Mi  A     .  .'V  .MPSI.  400  E,  Louisiana 
McKinr.r'v   !:.>useat  1.W3  W.  Louisiana 

(.M::\::h  ji  .MPS/.  1303  W,  Louisiana 
McKinney.  House  at  201  N.  Graves 

(McKinney  .MPS).  201  N.  Graves 
Ml  Kinney,  House  at  301  E.  Lamar  (McKinney 

MPS).  301  E.  Lamar 
McKinnev,  House  at  610  Tucker  (McKinney 

.MPSI.  610  Tucker 
Ml  Kinney,  House  at  704  Parker  (McKinney 

MPS).  704  Parker 
McKinney,  Houses  at  406  and 408  Heard 

(McKinney  .MPS).  406  8t  408  Heard 
McKinnev.  fohnson.  John.  House  (McKinney 

MPS).  302  Anthony 
McKinney.  Johnson.  Thomas,  House 

(McKinney  .MPS).  312  S.  Tennessee 
McKinney.  King.  .Mrs.  /.  C,  House  (McKinney 

MPS).  405  E.  Louisiana 
McKinney,  Kirkpatrick.  E.  W.,  House 

(McKinney  .MPS).  903  Parker 
McKinney.  McKinney  Cotton  Compress  Plant 

(McKinney  MPS).  'SOO  blk.  Throckmorton 
McKinney,  McKinney  Cotton  Mill  Historic 

District  (McK:nney  MPS).  Roughly 

bounded  by  Elm,  RR  tracks,  Burrus,  Fowler, 

i  .•\mscott 
McKinney.  McKinney  Hospital,  Old 

(.McKinney  MPS),  700—800  S.  College 
McKinney.  McKinney  Residential  Historic 

District  (McKinney  MPS).  Roughly 

bounded  by  W.  Lamar,  N.  Benge,  W. 

Louisiana.  *  N.  Oak 
McKinney,  Neathery.  Sam.  House  (McKinney 

MPSI.  215  N,  Waddill 
McKinney.  .\ennev.  /■  P.  House  (McKinney 

Ml'SI.  601  N.  Church 
,Mc Kinney,  Newsome.  R.  F..  House 

(.Mr Kinney  MPS).  609  Tucker 
McKinney,  Newsome — Ki.ig  House 

(.McKinney  MPS).  401  w'  Louisiana 
McKinney,  R.hea.  /ohn  C.  House  (McKinney 

MPS).  801  N.  College 
McKinney.  Scott.  A.  M..  House  (McKinney 

MPS).  1109  VV.  Louisiana 
.McKinnev,  Scott.  L.  A..  House  (McKinney 

MPS).  513  W.  Louisiana 
.McKinney.  Smith.  W.  D..  House  (McKinney 

.M.'>SI.  703  N.  College 
.McKinnev.  Taylor./.  H.  House  (McKinney 

.\//'.s/.  211  N.  Waddill 
McKinnev.  Thompson  House  (McKinney 

.MPS).  1207  W.  Louisiana 
.McKinney,  Waddill.  R.L.  House  (McKinney 

.MPS).  302  W.  Lamar 
.McKinney,  Wilev.  Thomas  W.,  House 

/.McKinney  MPS).  105  S.  Church 
McKinnev.  iVilson,  A.  C..  House  (McKinney 

MPS).  417  N.  Wdddill 


VIRGINIA 

Greene  County 

Amicus  vicinit|.  Locust  Grove,  VA  641 

WISCONSIN 

Milwaukee  County 

Milwaukee,  Christ  Evangelical  Lutheran 

Church.  2235  W.  Greenfield  Ave. 
Milwaukee,  St.  Peter's  Evangelical  Lutheran 

Church,  1204, 1213, 1214,  &  1215  S.  Eighth 

St. 
Milwaukee,  St.  Vincent's  Infant  Asylum.  809 

W.  Greenfield  Ave. 
Milwaukee,  St.  Martini  Evangelical  Lutheran 

Church,  1557  W.  Orchard  St. 

Monroe  County 

Sparta,  Sparta  Masonic  Temple.  200  W.  Main 
St. 

[FR  Doc.  87-20614  Filed  9-8-67;  8:45  am) 

BILUNG  CODE,  4310-7&-M 


INTERSTATE  COMMERCE 
COMMISSION 

Docket  No.  AB-31  (Sub-No.  26X) 

Grand  Trunk  Western  Railroad  Co.; 
Exemption;  Discontinuance  in  Green 
and  Montgomery  Counties,  OH 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to 
discontinue  '  its  14.6-mile  line  of 
railroad  consisting  of  overhead  trackage 
rights  obtained  from  Consolidated  Rail 
Corporation  between  milepost  0.00  near 
Xenia,  OH  and  milepost  14,6  near 
Dayton,  OH, 

Applicant  has  certified  (1)  that  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  that  overhead  traffic 
is  not  moved  over  the  line  or  may  be 
rerouted,  and  (2)  that  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  iding  with  the 

Commission  or  any  U.  jt  Court, 

or  has  been  decided  in  favor  of  the 
complainant  within  the  2-year  period. 
The  appropriete  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

Applicant  has  filed  a  petition  for 
waiver  of  environmental  reporting 
requirements  since  the  discontinuance 
of  its  trackage  rights  will  have  no 
physical  impact  on  the  environment. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 


'  While  applicant  has  characlerized  the  above 
action  as  an  abandonment,  since  service  pursuant 
to  trackage  rightt  is  being  lerminaled.  the  involved 
action  is  actually  a  discontinuance. 


pursuant  to  Oregon  Short  Line  R.  Co.- 
Abandonment-Goshen.  360  I.C.C.  91 
(1979). 

The  exemption  will  be  effective 
October  9,  1987  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  must 
be  filed  by  September  21, 1987,  and 
petitions  for  reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  September  29. 
1987  with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Robert  I. 
Schellig,  Jr.,  Grand  Trunk  Western 
Railroad  Company,  131  West  Lafayette 
Boulevard,  Detroit,  .MI  48226, 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  September  1, 1987, 

By  the  Commission,  Jane  F.  Mackall, 
Director,  Office  of  Proceedings. 
Noreta  R.  McGee, 
Secretary. 

(FR  Doc.  87-20626  Filed  9-8-67;  8:45  am) 
BILLI^*G  CODE  7035-01-ll« 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  on  the  Arts 

Theater  Advisory  Panel  (Playwrights 
Section);  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Theater 
Advisory  Panel  (Playwrights  Section)  to 
the  National  Council  on  the  Arts  will  be 
held  on  September  22,  1987,  from  900 
a.m.-5:30  p.m.  in  room  MO-7  of  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue,  NW..  Washmgton.  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  Nafional 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  /     ncy  by 
grant  applicants.  In  accordh.n  e  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  and  (g)(B)  of 


UM  I 
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section  552b  of  Title  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts.  Washington, 
DC  20506.  or  call  (202)  682-5433. 
Yvonne  M.  Sabine, 
Acting  Director.  Council  and  Panel 
Operations.  Matjona!  Endowment  for  the  Arts. 
jFR  Doc.  87-20621  Filpd  &-8-e7;  8:45  am] 

BILLING  CODE  7S37-01-»I 


NUCLEAR  REGULATORY 
COMMISSION 

Bi-weekly  Notice  Applications  and 
Amendments  to  Operating  Licenses 
Involving  No  Significant  Hazards 
Considerations 

I.  Background 

Pursuant  to  Public  Law  (P.L.)  97-415. 
the  Nuclear  Regulatory  Commission  (the 
Commission)  is  publishing  this  regular 
bi-weekly  notice.  P.L  97-415  revised 
section  189  of  the  Atomic  Energy  Act  of 
1954.  as  amended  (the  Act),  to  require 
the  Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new^  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license  upon 
a  determination  by  the  Commission  that 
such  amendment  involves  no  significant 
hazards  consideration,  notwithstanding 
the  pendency  before  the  Commission  of 
a  request  for  a  hearing  from  any  person. 

This  bi-weekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  August  17, 
1987  through  August  28.  1987.  The  last 
bi-weekly  notice  was  published  on 
August  26,  1987  (52  PR  32188). 

NOTICE  OF  CONSIDERATION  OF 
ISSUANCE  OF  AMENDMENTS  TO 
FACILITY  OPERATING  LICENSES 
AND  PROPOSED  NO  SIGNIFICANT 
HAZARDS  CONSIDERATION 
DETERMINATION  AND 
OPPORTUNITY  FOR  HEARING 

The  Commission  has  made  a  proposed 
determination  that  the  following 
amendment  requests  involve  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 


involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 
The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comm.ents  m.ay  be  submitted 
by  mail  to  the  Rules  and  Procedures 
Branch.  Division  of  Rules  and  Records, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555,"and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  Fr..iy  also  be  delivered  to 
Room  4000.  Mnryland  .National  Bank 
Building,  7735  Old  Georgetown  Road, 
Bethesda,  Maryland  from  8:15  a.m.  to 
5:00  p.m.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room.  1717  H  Street, 
NW.,  Washington.  DC.  The  filing  of 
requests  for  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  October  9. 1987,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 


made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
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to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determmation  will  consider  all 
public  and  State  comments  received 
before  action  is  taken.  Should  the 
Commission  take  this  action,  it  will 
publish  a  notice  of  issuance  and  provide 
for  opportunity  for  a  hearing  after 
issuance.  The  Commission  expects  that 
the  need  to  take  this  action  will  occur 
very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Rpuulatory  Commission, 
VVashmK'.'n,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street,  N'W., 
Washington.  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  (800) 
.325-GOOO  (in  Missouri  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  {Project  Director]: 
petitioner's  name  and  telephone 
number;  date  petition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel-Bethesda,  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555,  and  to  the  attorney  for  the 
licensee. 

.Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
fur  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  ol'ficer  or  the 
presidmg  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  factors  specified  in  10  CFR 
2.714(a)(l){i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW„ 
Washington,  DC,  and  at  the  local  public 
document  room  for  the  particular  facility 
involved. 


.•Vlabama  Power  Company,  Docket  Nos. 
50-348  and  50-364,  Joseph  M.  Farley 
Nuclear  Plant,  Units  1  and  2,  Houston 
County,  Alabama 

Date  of  amendments  request:  July  16, 
1987 

Description  of  amendments  request- 
The  proposed  emendments  would 
remove  the  fire  protection  requirements 
from  the  Technical  Specifications  (TS) 
and  relocate  the  fire  protection  progrem 
to  the  Final  Safety  Analysis  Report 
(FSAR).  These  changes  would  also 
revise  the  existing  license  condition 
relating  to  the  Fire  Protection  Program 
(License  Condition  2.C.(4)  to  NPF-2  and 
License  Condition  2.C.(6)  to  NPF-8)  to 
allow  the  licensee  to  make  changes  to 
the  approved  program  in  accordance 
with  10  CFR  50.59.  Commission  Generic 
Letter  (GL)  86-10,  dated  April  24, 1986, 
requested  licensees  to  take  the  action 
described  above.  In  addition  to  these 
changes,  changes  in  format  to  agree  with 
the  FSAR  format,  deletion  of  special 
reporting  requirements  and  other 
associated  administrative  changes 
would  achieve  consistency  with  current 
Standard  Technical  Specifications. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
an  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety, 

The  licensee  provided  a  detailed 
description  and  analysis  based  on  a 
review  of  the  requirements  of  10  CFR 
50.92,  as  it  relates  to  the  proposed 
changes  to  the  fire  protection  TS  and  the 
license  conditions.  Based  on  their 
analysis,  the  licensee  has  determined 
that  the  proposed  changes  do  not 
involve  a  significant  hazards 
consideration.  The  staff  agrees  with  the 
licensee's  determination. 

In  addition,  the  staff  has  determined 
that  the  requested  amendment:  (1) 
would  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated  because 
no  changes  are  being  made  to  the  Fire 
Protection  Program,  except  for  minor 
administrative  changes  and  the  generic 
relocation  to  the  FSAR  of  the  Fire 
Protection  Program,  (2)  would  not  create 


the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated  because  no  physical  plant 
changes  are  made  by  this  amendment, 
and  (3)  would  not  involve  a  significant 
reduction  in  the  margin  of  safety 
because  any  future  change  to  the 
existing  Fire  Protection  Program  will 
still  be  subject  to  a  controlled  review 
process  in  accordance  with  10  CFR  50.59 
and  Section  6  of  the  Technical 
Specifications. 

Accordingly,  the  Commission 
proposes  to  determine  that  these 
changes  do  not  involve  significant 
hazards  considerations. 

Local  Public  Document  Room 
location:  George  S.  Houston  Memorial 
Library,  212  W.  Burdeshaw  Street, 
Dothan,  Alabama  36303 

Attorney  for  licensee:  Ernest  L.  Blake. 
Esquire,  2300  N  Street,  NW., 
Washington,  DC  20037 

NRC  Project  Director:  Elinor  G. 
Adensam 

Arizona  Public  Service  Company,  et  al., 
Docket  No.  STN  50-528,  Palo  Verde 
Nuclear  Generating  Station  (PVNGS), 
Unit  1,  Maricopa  County,  Arizona 

Date  of  amendment  request:  May  25, 
1987,  as  supplemented  by  letter  dated 
August  7, 1987. 

Description  of  amendment  request: 
The  proposed  amendment  consists  of 
212  specific  proposed  changes  to  the 
Technical  Specifications  (Appendix  A  to 
Facility  Operating  License  No.  NPF-41), 
which  are  identified  in  the  licensees' 
amendment  request.  The  changes  are 
being  proposed  to  make  the  Technical 
Specifictions  for  PVNGS,  Unit  1 
consistent  with  the  previously  reviewed 
and  approved  Specifications  for  PVNGS, 
Units  2  and  3  (Appendices  A  to  Facility 
Operating  License  Nos.  NPF-51  and 
NPF-65,  respectively),  since  the  three 
units  are  of  the  same  design. 

The  proposed  changes  can  be 
categorized  as  those  which  (1)  respond 
to  changes  in  the  regulations  or 
regulatory  guidance,  (2)  are  more 
restrictive  than  the  current  Technical 
Specifications,  or  (3)  are  administrative 
changes  since  they  are  either  editorial, 
provide  clarification,  remove 
redundancy  or  correct  errors. 

(1)  The  proposed  changes  which 
respond  to  changes  in  the  regulations  or 
regulatory  guidance  are  as  follows: 

(a)  Item  103  deals  with  Specification 
3/4.4.7  regarding  specific  activity  limits 
for  the  primary  coolant.  The  proposed 
change  would  bring  the  Action 
Statement  for  specific  activity  in  the 
primary  coolant  into  conformance  with 
Generic  Letter  85-19.  Item  209  deals  with 
Specification  6.8.1.5  regarding  annual 
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reports  for  the  facility.  This  proposed 
change  would  add  to  the  annual 
reporting  requirements  the  results  of 
primary  coolant  specific  activity 
analysis  in  which  the  primary  coolant 
exceeds  the  limits  of  Specification  3/ 
4.4.7.  Included  with  the  above  changes 
are  the  associated  administrative 
changes  due  to  the  revised  bases 
section,  revised  table  of  contents  and 
renumbered  pages:  these  are  Items  6,  7. 
8,  16,  17,  18,  19.  21,  22.  104.  105,  106,  108, 
no,  112,  113,  114  and  119. 

(b)  Item  206  deals  with  Specification 
6,7.1.0  regarding  the  Safety  Limit 
Violation  Report.  The  p.-cposed  change 
would  revise  the  time  for  submitting 
such  a  report  from  within  14  days  to 
within  30  days,  which  is  in  conformance 
with  the  requirements  specified  in  10 
CFR  50.73(a). 

(2)  The  proposed  changes  which  are 
more  restrictive  than  the  current 
Technical  Specifications  are  as  follows. 

(a)  Item  35  deals  with  the  bases 
section  for  boration  systems 
(Specification  3/4.1.2).  The  proposed 
change  would  add  to  the  list  of 
components  required  to  perform  boron 
injection  by  including  the  volume 
control  tank  and  an  associated  valve. 

(b)  Item  96  deals  with  Specification 
4.4.3.2  regarding  the  surveillance 
requirements  for  the  auxiliary  spray 
system.  The  proposed  change  would 
include  surveillance  requirements  for 
two  additional  valves  associated  with 
the  system. 

(c)  Item  126  deals  with  Specification 
4.5.2.e  regarding  18-month  surveillances 
for  emergency  core  cooling  subsystems. 
The  proposed  change  would  add 
components  to  the  surveillances  by 
including  piping  outside  containment 
which  is  in  contact  with  sump  water 
during  loss-of-coolant  accident 
conditions. 

(d)  Items  159  and  160  deal  with 
Specification  4.8.1.3  regarding 
surveillance  requirements  for  the 
cathodic  protection  system.  The 
proposed  changes  would  modify  the 
surveillance  intervals  from  92  to  61  days 
and  from  18  to  12  months. 

(e)  Item  207  deals  with  Specification 
6.8. l.g  regarding  limitations  on  making 
modifications  to  the  core  protection 
calculator  software.  The  proposed 
change  would  include  additional 
limitations  on  making  modifications  to 
the  software.  Item  80  is  an  associated 
administrative  change  to  the  bases 
section  for  the  core  protection  calculator 
to  make  it  consistent  with  the  proposed 
change  to  Specification  6. 8. l.g, 

(3)  The  remaining  items  of  proposed 
changes  are  either  editorial,  provide 
clarification,  remove  redundancy  or 


correct  errors.  Examples  of  these  types 
of  changes  are  as  follows: 

(a)  Item.  203  deals  with  Specification 
6.5.3.5.1  regarding  the  audit  of  the  Pre- 
planned Alternate  Sampling  Program 
(P.^SP)  and  its  implementing 
procedures.  The  proposed  change  would 
delete  this  redundant  Specification  since 
the  controls  for  P.A.SP  and  its  procedures 
are  addressed  in  Specification  6.8.1. 
Item  211  deals  with  Specification  6.16 
regarding  (i)  NRC  approval  of  PASP  by 
Region  V  prior  to  implementation  and 
(ii)  reporting  changes  to  PASP  in  the 
Semiannual  Radioactive  Effluent 
Release  Report.  The  proposed  change 
would  delete  this  Specification  since  (i) 
NRC  approval  for  PASP  was  granted  on 
January  14.  1986  and  (ii)  Specification 
6.9.1.8,  which  defines  the  content  for  the 
Semiannual  Radioactive  Effluent 
Release  Report,  doesn't  require  that 
changes  to  PASP  be  reported  therein. 

(b)  Item  92  deals  with  the  footnotes 
for  Specifications  3.4.1.4.1  regarding 
operability  of  the  shutdown  cooling 
loops.  The  proposed  editorial  change 
would  move  one  footnote  ahead  of  the 
other  two  since  it  appears  first  in  the 
text. 

(c)  Item  115  deals  with  Specification 
3.4.10  regarding  reactor  coolant  system 
vent  paths.  The  proposed  change  would 
clarify  the  locations  for  verifying  the 
operability  of  the  reactor  coolant  system 
vent  paths  by  specifically  stating  that 
the  locations  are  the  reactor  vessel  head 
and  the  pressurizer  steam  space. 

(d)  Item  155  deals  with  a  misspelled 
word  on  page  3/4  7-22.  The  proposed 
change  would  correctly  spell  the  word 
"susceptible." 

Basis  for  Proposed  No  Significant 
Hazards  Consideration  Determination: 
The  Commission  has  provided  guidance 
for  determining  whether  a  proposed 
amendment  involves  a  significant 
hazards  consideration  (51  FR  7751). 
Examples  of  amendments  that  are  not 
likely  to  involve  a  significant  hazards 
consideration  are  as  follows:  (i)  A 
purely  administrative  change  to 
technical  specifications:  for  example,  a 
change  to  achieve  consistency 
throughout  the  technical  specifications, 
correction  of  an  error  or  a  change  in 
nomenclature;  (ii)  A  change  that 
constitutes  an  additional  limitation, 
restriction  or  control  not  presently 
included  in  the  technical  specifications: 
for  example,  a  more  stringent 
surveillance  requirement;  and  (vii)  A 
change  to  make  a  license  conform  to 
changes  in  the  regulations,  where  the 
license  change  results  in  very  minor 
changes  to  facility  operations  clearly  in 
keeping  with  the  regulations. 

The  staff  considers  Items  103,  206  and 
209  of  the  proposed  amendment  to  be 


similar  to  example  (vii)  since  they  are 
being  proposed  to  make  the 
specifications  conform  with  10  CFR 
50,73(a)  and  Generic  Letter  85-19. 

The  staff  considers  Items  35.  96, 126, 
159, 160  and  207  of  the  proposed 
amendment  to  be  similar  to  example  (ii) 
since  they  involve  more  restrictive 
limitations  and  requirements  not 
presented  included  in  the  technical 
specifications. 

The  staff  considers  the  remainder  of 
the  212  items  to  be  similar  to  example  (i) 
since  they  involve  changes  which  are 
editorial,  provide  clarification,  remove 
redundancy  or  correct  errors. 

Accordingly,  the  Commission  has 
proposed  to  determine  that  the  above 
changes  do  not  involve  a  significant 
hazards  determination. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library. 
Business,  Science  and  Technology 
Department,  12  East  McDowell  Road. 
Phoenix,  Arizona  85004. 

Attorney  for  licensees:  Mr.  Arthur  C. 
Cehr,  Snell  &  Wilmer,  3100  Valley 
Center.  Phoenix,  Arizona  85007. 

NRC  Project  Director:  George  W. 
Knighton 


Carolina  Power  &  Litjht  Company, 
Docket  N'os.  50-323  and  50-324, 
Br.jnswick  Steam  Electric  Plant.  Units  1 
and  2.  Brunsuick  County.  North 
Carolina 

Date  of  application  for  amendments: 
May  1. 1987.  as  supplemented  June  22, 
1987  and  July  7,  1987 

Description  of  amendment  request: 
The  proposed  amendment  would  change 
the  Technical  Specifications  (TS)  for  the 
Brunswick  Steam  Electric  Plant  (BSEP), 
Units  1  and  2  to  incorporate  test 
frequency  changes  for  the  Rosemount 
Analog  Trip  Unit  Syi;tems.  A  change  in 
frequency  from  monthly  to  semiannually 
is  proposed  for  the  functional  and 
calibration  tests  for  these  instruments  in 
TS  Tables  4.3.1-1,  4.3.2-1,  4.3.3-1,  4.3.6.1-1 
and  4.3.7.1-1. 

During  the  period  from  1981  to  1984. 
the  direct  pressure  and  differential 
pressure  switches  that  provide  the  input 
intelligence  to  safety  system  logic  for 
the  Reactor  Protection  System  (RPS), 
Nuclear  Steam  Supply  Shutoff  System 
(NSSSS)  and  Emergency  Core  Cooling 
System  (ECCS)  were  replaced  with 
Rosemount  transmitters  and  the 
Rosemount  Analog  Trip  System.  These 
changes  were  based  on  the  General 
Electric  Company  (GE)  Licensing 
Topical  Report  NEDO-21617-A.  "Analog 
Transmitter/Trip  Unit  System  for 
Engineered  Safeguard  Sensor  Trip 
Inputs."  issued  in  late  1978  as  an 
approved  method  for  improving  safety 
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system  instrumentation.  A  monthly 
testing  requirement  was  established  by 
NEDO-21617-A  and,  subsequently, 
incorporated  into  the  BSEP  TS. 

In  the  May  1, 1987  submittal,  the 
licensee  states  that  observations  made 
by  both  maintenance  and  operating 
personnel  during  the  past  five  years  of 
operytion  of  the  Rosemount  Analog  Trip 
System  have  indicated  that  the  system 
has  a  very  low  failure  rate  and  requires 
little,  if  any,  calibration.  A  study  of  drift 
and  failure  rates  of  these  instruments 
indicates  that  a  test  interval  of  six 
months  could  be  used  while  maintaining 
an  exceptional  availability  of  0.9999, 
The  licensee  concludes  that  the 
demonstration  of  Rosemount  Analog 
Trip  System  stability  over  the  past  five 
years  supports  an  increase  in  test 
inter\al.  Of  6177  calibrations.  96  percent 
of  the  sampled  surveillance  test  results 
fell  within  the  manufacturer's  trip  point 
repeatability  specifications.  In  fact, 
approximately  2400  showed  absolutely 
no  drift  in  setpoint  values.  The  trip  units. 
over  their  operating  history,  have 
exhibited  a  slight  drift  in  and  around 
their  setpoint:  however,  they  have 
stayed  well  within  the  manufacturer's 
specifications.  The  licensee  states 
furthi'r  that  increasing  the  present 
monthly  surveillance  interval  to  a  six- 
month  test  interval  would  provide  the 
following: 

1  Exceptional  system  availability  of  0.9999 
with  simultaneous  testing. 

2.  A  reduction  in  number  of  half  scrams 
iiii<.en  for  testing  (reduced  from  2B8/year  to 
4B/year), 

3.  A  reduction  in  number  of  half  group 
isolations  tai<en  for  testing  (reduced  from 
912/yearto  152/year). 

4.  Reduction  of  out  of  service  time  for 
safely  systems  (isolation  reduced  from  192/ 
y-'dr  to  32/year), 

5.  Decreased  stroking  of  valves  In  the 
drywell. 

6.  l>;ss  potential  for  personnel  error  during 
If'sting. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  no 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  evaluated  the 
proposed  amendment  against  the 


standards  in  10  CFR  50.92  and  has 
determined  the  following: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated.  The 
proposed  surveillance  frequency  change 
will  not  decrease  the  Rosemount  Analog 
Trip  Unit  System  availability  below  the 
.999  specified  in  the  GE  Topical  Report 
NEDO-21617-A.  The  study  of  the  drift 
and  failure  rates  of  the  Rosemount 
Analog  Trip  System  in  use  at  BSEP 
indicates  that  the  trip  points  are  highly 
repeatable  and  this  equipment  has  a 
much  lower  actual  failure  rate  than 
assumed  in  NEDO-21617-A.  which 
provided  the  basis  for  monthly 
sun,'eillance.  The  study  shows  that  a 
test  interval  of  six  months  could  be  used 
while  maintaining  an  exceptional 
availability  of  0.9999.  Increasing  the 
surveillance  interval  would  reduce  the 
number  of  half  scrams  and  half  group 
isolations  requL"ed  for  testing,  reduce 
out-of-service  time  for  safety  systems, 
decrease  potential  drywell  leakage  and 
potential  valve  failures  by  stroking 
valves  inside  the  drywell  less  often,  and 
reduce  the  potential  for  personnel  error. 
A  net  reduction  in  risk  (gain  in  safety) 
would  be  realized  with  the  increased 
interval.  In  addition,  the  consequences 
of  an  accident  will  remain  unchanged 
since  no  equipment  or  function  of  any 
piece  of  equipment  will  be  changed. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated.  No 
equipment  or  function  of  any  piece  of 
equipment  will  be  changed;  therefore,  no 
possibility  of  a  new  or  different  kind  of 
accident  is  created. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the 
margin  of  safety.  In  fact,  it  involves  a 
net  increase  in  the  margin  of  safety  by 
providing  a  reduction  in  half  scrams, 
half  group  isolations,  out-of-service  time 
for  safety  systems,  drywell  leakage  and 
potential  valve  failures,  and  personnel 
error.  Moreover,  availability  is 
improved,  thus  the  margin  of  safety  is 
improved. 

Based  on  the  above  reasoning,  the 
licensee  has  determined  that  the 
proposed  amendment  does  not  involve  a 
significant  hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  no  significant  hazards 
consideration  determination  and  agrees 
with  the  licensees  analysis.  Based  on 
this  review,  the  staff  therefore,  proposes 
to  determine  that  the  requested 
amendment  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 


Wilmington,  William  Madison  Randall 
Library,  601  S.  College  Road, 
Wilmington.  North  Carolina  28403-3297, 

Attorney  for  licensee:  Thomas  A. 
Baxter,  Esquire,  Shaw.  Pittman,  Potts 
and  Trowbridge.  2300  N  Street,  NW.. 
Washington,  DC  20037. 

NRC  Project  Director  Elinor  G. 
Adensam 

The  Cleveland  Electric  Illuminating 
Company,  Duquesne  Light  Company, 
Ohio  Edison  Company,  Pennsylvania 
Power  Company,  Toledo  Edison 
Company.  Docket  No.  50-440,  Perry 
Nuclear  Power  Plant,  Unit  No.  1,  Lake 
County,  Ohio 

Date  of  amendment  request:  July  30, 
1987 

Description  of  amendment  request: 
This  amendment  would  revise  the 
Technical  Specifications  to  change  the 
diesel  generator  inspection  interval  from 
every  18  months  to  every  refueling 
outage.  It  would  also  correct  a  reference 
to  an  NRC  staff  Safety  Evaluation 
Report  of  July  8. 1986,  in  Attachment  2  to 
Facility  Operating  License  NPF-58  for 
the  Perry  facility  concerning  10  CFR 
50.59  changes  to  the  maintenance  and 
surveillance  program  for  Transamerica 
Delaval,  Inc.  (TDI)  diesels. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  Create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  provided  the 
following  analysis  of  significant  hazards 
considerations  in  its  July  30, 1987, 
request  for  a  license  amendment. 

The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability 
or  consequences  of  an  accident 
previously  evaluated  because  the 
Transamerica  Delaval  Inc.  (TDI) 
Owners  Group  Design  Review  and 
Quality  Revalidation  (DR/QR)  Report 
requires  inspections  that  are  more 
thorough  than  the  inspections  normally 
being  performed  in  accordance  with 
manufacturers  recommendations.  CEl's 
commitment  to  the  DRQR  Report  is 
designed  to  increase  reliability  of  the 
Division  I  and  II  diesel  generators. 
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Thus,  there  is  no  increase  in  the 
probability  or  consequences  of  any 
accident  previously  evaluated. 

The  proposed  change  does  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated  because  the  change  clarifies 
existing  commitments  presently  being 
adhered  to.  Perry  Nuclear  Power  Plant 
Unit  1  Facility  Operating  License  \'PF-58 
currently  contains  a  condition  that  CEl 
shall  implement  the  TDI  requirements  as 
incorporated  within  the  license.  By 
implementing  the  recommendations  of 
Revision  2  of  Appendix  II  of  the  TDI 
DRQR  Report,  CEI  will  be  implementing 
a  program  that  has  undergone  extensive 
industry  and  regulatory  review.  (Re: 
Safety  Evaluation  Report  Re:  The 
Operability/Reliability  of  the 
Emergency  Diesel  Generators 
Manufactured  by  Transamerica  Delaval, 
Inc.  -  Perry  Nuclear  Power  Plant  (Unit  1 
and  2)  -  W.  R.  Butler  to  Murray  R. 
Edelman  dated  July  8.  1986]. 

Thus,  no  new  or  different  kind  of 
accident  scenario  is  introduced. 

The  proposed  change  does  not  in\ol\ e 
a  significant  reduction  in  the  margin  of 
safety  because  the  change  makes  the 
Technical  Specifications  consistent  with 
the  approved  program  which  ensures 
generators  for  nuclear  standby  service  is 
[sic]  within  the  range  normally  assumed 
for  diesel  engines  designed  and 
manufactured  in  accordance  with 
General  Design  Criterion  (GDC)  17  and 
10  CFR  Part  50,  Appendix  B. 

Thus,  there  is  not  a  significant 
reduction  in  the  margin  of  safety. 

Accordingly,  based  on  the  licensee's 
findings  with  which  the  Commission's 
staff  concurs,  the  Commission's  staff  has 
made  a  proposed  determination  that  the 
application  involves  no  significant 
hazards  consideration. 

The  change  to  Attachment  2  of 
Facility  Operating  License  NPF-58  for 
the  Perry  facility  merely  provides  a 
corrected  reference  to  the  Commission's 
most  recent  safety  evaluation  related  to 
maintenance  and  surveillance  of  the  TDI 
diesels.  This  change  is  administrative  in 
nature  and  therefore  matches  Example 
(i)  of  the  Commission's  guidance  for 
determining  amendments  that  are 
considered  not  likely  to  involve 
significant  hazards  considerations  (51 
FR  7751).  Example  ji)  is  a  purely 
administrative  change  to  the  technical 
specifications:  for  example,  a  change  to 
achieve  consistency  throughout  the 
technical  specifications,  correction  of  an 
error,  or  a  change  in  nomenclature. 
Thus,  the  Commission  proposes  to 
determine  that  the  proposed  change 
involves  no  significant  hazards 
consideration. 


Loco!  Public  Document  Room 
location:  Perry  Public  Library.  3753  Main 
Street,  Perry,  Ohio  44081. 

Attorney  for  licensee:  Jay  Silberg. 
Esq.,  Shaw,  Pittman.  Potts  & 
Trowbridge.  2300  N  Street,  NW.. 
Washington,  DC  20007. 

A'RC  Project  Director:  Martin  J. 
Virgilio. 

Commonwealth  Edison  Companv, 
Docket  Nos.  STN  50-454  and  STN  50- 
455,  Byron  Station,  Unit  Nos.  1  and  2. 
Ogle  County,  Illinois;  and  Docket  No. 
STN  50-456"Braidvvood  Station.  Unit  No. 

1,  Will  County.  Illinois 

Date  of  application  for  amendments: 
June  17,  1987 

Description  of  amendments  request: 
These  amendments  would  revise 
Technical  Specification  Section  3.4.6.1  to 
relax  certain  action  statements  that 
apply  when  some  of  the  reactor  coolant 
system  (RCS)  leakage  detection  systems 
are  inoperable.  It  is  the  staffs  intention 
to  apply  this  amendment,  if  it  is  found 
acceptable,  to  Braidwood  Station,  Unit 

2,  when  it  receives  its  operating  license. 
Basis  for  Proposed  .\o  Significant 

Hazards  Consideration  Determination: 
The  staff  has  evaluated  these  proposed 
amendments  and  determined  that  they 
involve  no  significant  hazards 
considerations.  According  to  10  CFR 
50.92(c),  a  proposed  amendment  to  an 
operating  license  involves  no  significant 
hazards  considerations  if  operation  of 
the  facility  in  accordance  with  the 
amendment  would  not: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated:  or 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or 

(3)  Involve  a  significant  reduction  in  a 
margin  or  safety. 

This  proposed  amendment  would 
allow  unit  operation  to  continue  for  up 
to  30  days  with  any  one  of  the  three 
reactor  coolant  pressure  boundary 
leakage  detection  systems  inoperable. 
Sufficient  leakage  detection  capability 
will  still  exist  under  the  provision  of  the 
proposed  action  statements  to  allow 
operators  to  detect  and  monitor  any 
RCS  pressure  boundary  and  take  action 
to  prevent  further  degradation  of  the 
RCS  pressure  boundary.  As  a  result,  the 
probability  of  previously  evaluated 
accidents  will  not  be  significantly 
increased  by  a  revision  to  the  action 
statement  for  inoperable  leakage 
detection  systems. 

The  consequences  of  previously 
evaluated  accidents  are  not  affected  by 
the  availability  of  the  RCS  leakage 
detection  systems  because  the  RCS 
leakage  detection  systems  do  not 


function  to  mitigate  the  consequences  of 
previously  evaluated  accidents.  Their 
purpose  is  only  to  monitor  and  detect 
leakage  from  the  RCS  pressure 
boundary. 

This  proposed  amendment  only 
affects  the  availability  of  redundant 
RCS  leakage  detection  systems.  It  does 
not  allow  any  new  modes  of  operation 
beyond  those  normally  performed  at 
operating  PWR's.  Additionally,  this 
amendment  does  not  allow  any 
modifications  to  the  plant.  For  these 
reasons,  this  proposed  amendment  does 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  leakage  detection  systems  are 
designed  to  detect  a  one  gpm  leak  in  one 
hour.  According  to  a  Westinghouse  leak- 
before-break  study  performed  for 
Byron/Braidwood,  the  calculated  leak 
rate  through  the  postulated  flaw  results 
in  a  factor  of  at  least  10  relative  to  the 
sensitivity  of  the  leakage  detection 
systems.  This  margin  is  not  affected  by 
the  proposed  amendment. 

For  the  reasons  stated  above,  the  staff 
believes  this  proposed  amendment 
involves  no  significant  hazards 
considerations. 

Local  Public  Document  Room 
location:  For  Byron  Station  the  Rockford 
Public  Library,  215  N.  Wyman  Street, 
Rockford,  Illinois  61103;  for  Braidwood 
Station  the  Wilmington  Township  Public 
Library.  201  S.  Kankakee  Street. 
Wilmington,  Illinois  60481. 

Attorney  for  licensee:  Michael  Miller. 
Isham.  Lincoln  &  Deal.  One  First 
National  Plaza,  42nd  Floor.  Chicago, 
Illinois  60603. 

Commonwealth  Edison  Compan\ , 
Docket  No.  SO-S-S.  La  Salle  Countv 
Station,  Unit  1,  LaSalle  County,  Illinois 

Date  of  application  for  amendment: 
June  16, 1987 

Description  of  amendment  request: 
The  proposed  one-time-only  amendment 
to  Operating  License  No.  NPF-11  would 
allow  performance  of  the  snubber 
surveillance  for  LaSalle  Unit  1  (LSCS-1), 
to  correspond  to  the  scheduled  second 
refueling. 

This  change  is  desired  due  to  the 
extended  interval  between  completion 
of  snubber  functional  test  surveillance 
for  Technical  Specification  3/4.7.9  and 
the  scheduled  second  refueling  outage. 
Without  the  proposed  amendment,  the 
surveillance  schedule  requirements  of 
Technical  Specification  3/4.7.9  would 
dictate  that  the  next  snubber 
surveillance  for  LSCS-1  be  done  during 
the  course  of  the  second  fuel  cycle. 

Commonwealth  Edison  is  proposing  to 
make  a  one  time  amendment  to  Unit  1 
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Technical  Specification  3/4.7.9.  The 
dmendment  would  allow  the  second 
required  surveillance  to  be  done  at  the 
second  refueling  outage,  rather  than 
during  the  course  of  the  second  fuel 
cycle. 

The  licensee's  technical  justification 
for  the  proposed  technical  specification 
amendment  is  based  on  the  following: 

-  the  safety-related  snubber 
population  of  LSCS-1  was  fully  operable 
at  the  start  of  the  second  fuel  cycle; 

-  there  is  a  greatly  reduced  failure 
potential  for  snubbers  when  the  unit  is 
in  cold  shutdown  conditions: 

-  in  a  majority  of  cases,  the 
mechanical  snubber  will  be  able  to 
perform  its  primary  function  (limit 
piping  motion  and  stress  during  dynamic 
events)  while  in  a  degraded/failed 
condition: 

-  all  s,ifety-related  mechanical 
snubbers  in  LSCS-1  are  to  be  visually 
inspected  during  the  second  fuel  cycle; 
and 

-  a  snubber  reduction  program  is  being 
implemented  at  LSCS-1. 

Basis  fur  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  no 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluation;  or  (2)  create  the  possibility 
of  a  new  or  different  kind  of  accident 
from  any  accident  previously  evaluated: 
or  (3)  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  determined,  and  the 
NRC  staff  agrees,  that  the  proposed 
amendment  will  not: 

(Ij  Involve  a  significant  increase  in 
the  probability  or  consequence  of  an 
accident  previously  evaluated  because 
there  still  exists  a  high  level  of  snubber 
protection  for  safety  related  piping 
systems  against  postulated  dynamic 
loads  and  load  combinations  given  in 
Section  3.9  of  the  Updated  FSAR 
(UFSAR).  All  safety  related  snubbers  in 
LSCS-1  were  fully  operable  at  the  start 
of  the  second  LSCS-1  fuel  cycle, 
providing  protection  to  plant  piping 
against  postulated  events  as  defined  in 
Section  3.9  of  the  UFSAR.  The  snubber 
population  will  undergo  regularly 
scheduled  visual  inspections  during  the 
second  fuel  cycle,  to  provide  a  high  level 
of  assurance  that  the  units  are  in  good 
mechanical  condition,  and  have  not 
been  damaged  by  unanticipated  service 
conditions  not  postulated  in  the  UP'SAR, 


such  as  a  system  water  hammer  due  to 
an  improper  system  lineup. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
the  proposed  amendment  merely 
extends  the  time  interval  between 
snubber  surveillances,  and  does  not 
change  the  testing  requirements  or 
acceptance  limits  for  insuring  snubber 
operability  over  plant  life.  Snubbers 
which  fail  the  upcoming  test  at  second 
refuel  will  still  be  evaluated  as  before 
for  their  impact  on  the  structural 
integrity  of  associated  system  piping, 
using  the  design  loads  and  acceptable 
limits  specified  in  Chapter  3.0  of  the 
UFSAR. 

(3)  Involve  a  significant  reduction  in 
the  margin  of  safety  as  defined  in  the 
bases  of  Technical  Specification  3/4.7.9. 
The  complete  test  of  the  LSCS-1  snubber 
population  at  first  refueling  restored  the 
population  to  the  same  level  of 
operability  as  it  had  prior  to  the  first 
cycle.  The  Technical  Specification  does 
not  place  a  time  on  the  first  cycle  for 
when  snubber  testing  must  occur,  but 
merely  requires  it  to  be  done  at  first 
refueling.  In  addition,  the  plant 
remained  in  cold  shutdown  for 
approximately  four  months  following  the 
first  refuel  snubber  surveillance.  This 
was  a  period  of  greatly  reduced 
potential  for  snubbers  to  fail,  since  the 
pipe  vibratory  and  transient  loads  and 
plant  environmental  conditions  which 
are  known  to  degrade  snubbers  are 
absent,  and  because  plant  systems  are 
generally  shutdown  and  out  of  service 
for  maintenance.  Therefore,  the 
additional  four  months  of  snubber 
service  being  added  to  the  current 
surveillance  period  during  reactor 
operation  is  offset  by  an  equal  time 
period  of  no  snubber  degradation  at  the 
beginning  of  the  surveillance  period. 
Finally,  the  mechanical  snubbers  used 
exclusively  or  LSCS-1  display  a 
tendency  to  fail  by  becoming  harder  to 
stroke  or  by  becoming  rigid  when 
degradation  of  the  units  occur  in  service. 
The  snubbers  still  serve  to  prevent 
excessive  pipe  accelerations  and 
displacement  in  this  condition. 
Therefore,  the  structural  integrity  of 
plant  piping  can  be  expected  to  be 
maintained  during  design  basis  dynamic 
events,  as  specified  in  the  bases  of 
Techncial  Specification  3/4.7.9. 

Accordingly,  the  Commission 
proposes  to  determine  that  the  proposed 
changes  to  the  Technical  Specifications 
involve  no  significant  hazards 
considerations. 

Local  Public  Document  Room 
location:  Public  Library  of  Illinois  Valley 
Community  College,  Rural  Route  No,  1, 
Oglesby,  Illinois  61348. 


Attorney  for  licensee:  Isham,  Lincoln 
and  Beale,  Suite  840. 1120  Connecticut 
Avenue,  NW..  Washington,  DC  20036 

NRC  Project  Director  Daniel  R. 
Muller 

Consolidated  Edison  Company  of  New 
York,  Docket  No.  30-247,  Indian  Point 
Nuclear  Generating  Unit  No.  2, 
Westchester  County,  New  York 

Date  of  amendment  request  May  20, 
1987 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  relating  to 
the  limiting  conditions  for  operation  of 
the  Auxiliary  Feedwater  Pumps  to  be 
consistent  with  the  Standard  Technical 
Specifications.  Currently  the  IP-2 
Technical  Specifications  require  that 
three  feedwater  pumps  be  operable 
when  the  RCS  is  above  350"  F.  If  this 
requirement  can  not  be  met  within  72 
hours,  then  the  Technical  Specification 
requires  the  reactor  to  be  placed  in  a  hot 
shutdown  condition  within  the  next  12 
hours  and  subsequently  cooled  below 
350°  F  using  normal  operating 
procedures.  The  proposed  changes  will 
add  lim.iting  conditions  for  operation  for 
up  to  three  auxiliary  feedwater  pumps 
that  may  be  in  an  inoperable  condition. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  in  10  CFR  50.92  by  providing 
certain  examples  (March  6, 1986,  51  FR 
7751)  of  amendments  that  are  not  likely 
to  involve  a  significant  liazards 
consideration.  The  proposed  change  is 
enveloped  by  example  (ii)  which  relates 
to  changes  that  constitute  an  additional 
limitation,  restriction  or  control  not 
presently  included  in  the  Technical 
Specifications.  The  staff  proposes  to 
determine  that  the  amendment  does  not 
involve  a  signification  hazards 
consideration  since  it  adds  restrictions 
not  currently  in  the  Technical 
Specifications. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York  10610. 

Attorney  for  licensee:  Brent  L 
Brandenburg,  Esq.,  4  Irving  Place,  New 
York,  New  York  10003 

NRC  Project  Director:  Robert  A, 
Capra,  Acting  Director 

Consolidated  Edison  Company  of  New 
York,  Docket  No.  50-247,  Indian  Point 
Nuclear  Generating  Unit  No.  2, 
Westchester  County,  New  York 

Date  of  amendment  request:  June  22, 
1987 
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Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  concerning 
Steam  Generator  tube  inservice 
inspection.  The  amendment  would  allow 
sleeving  as  a  repair  technique  provided 
an  NRC-approved  methodology  is 
applied.  Sleeving  is  a  repair  technique  in 
which  a  smaller,  shorter  tube  is  placed 
inside  the  existing  steam  generator  tube. 
It  is  sealed  to  the  original  tube  at  both 
ends  of  the  sleeve  effectively  forming  a 
new  barrier.  This  process  allows  the 
tube  to  remain  in  service  in  contrast  to 
plugging  which  removes  the  tube  from 
service 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
10  CFR  50.92  states  that  a  proposed 
amendment  will  involve  a  no  significant 
hazards  consideration  if  the  proposed 
amendment  does  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  or  (2)  create  the  possibility  of 
a  new  or  different  king  of  accident 
previously  evaluated,  or  (3)  involve  a 
significant  reduction  in  margin  of  safety. 

The  licensee  provided  the  following 
analysis:  "...  operation  of  Indian  Point 
Unit  No.  2  in  accordance  with  this 
change  would  not; 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated,  since  the 
integrity  of  the  steam  generator  tubes 
after  sleeving  will  be  equivalent  to  that 
of  the  original  tubes.  Thus,  since  the 
structural  integrity  of  the  tubes  will  not 
be  affected  by  this  change,  there  is  no 
increase  in  the  probability  of  any 
accident  previously  evaluated.  In 
addition,  the  steam  generator  will 
remain  capable  of  performing  its 
required  heat  transfer  function.  The  act 
of  placing  a  sleeve  in  the  steam 
generator  tube  results  in  a  more  efficient 
steam  generator  relative  to  plugging  the 
affected  tubes.  Thus,  the  consequences 
of  any  accident  previously  evaluated  is 
unaffected  because  the  heat  transfer 
capability  of  the  steam  generators  will 
not  be  significantly  altered. 

f2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  evaluated,  as  both  the 
structural  integrity  and  the  heat  transfer 
capability  of  Indian  Point  2  steam 
generators  will  not  be  significantly 
affected  by  the  use  of  an  approved 
sleeving  process.  In  addition,  the  steam 
generator  tube  sleeves  do  not  interact 
with  any  IP2  steam  generators. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety.  The  heat  transfer 
capabilities  of  IP2  steam  generators  will 
be  improved  by  utilizing  the  sleeving 
process  rather  than  the  currently 
required  plugging.  The  sleeving  process 


will  allow  a  repaired  steam  generator 
tube  to  remain  in  service,  rather  than 
completely  blocking  the  tul>es  flow  with 
plugs.  Since  the  structural  integrity  of 
the  steam  generators  tubes  will  be 
unaltered,  the  net  effect  of  utdizing  a 
steam  generator  tube  sleeving  process, 
rather  ttian  the  currently  required 
plugging  procedure,  will  be  an  increase 
in  the  margin  of  safety.  This  increase  is 
due  to  the  relatively  improved  heat 
transfer  characteristics  of  the  steam 
generator." 

Based  on  the  above,  and  based  on  the 
provisions  of  the  proposed  amendment 
requiring  use  of  NRC  approved  sleeving 
repair  techniques,  the  staff  proposes  to 
determir>e  that  the  change  would  not 
involve  a  significant  hazards 
determination. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library. 
100  Marline  Avenue,  White  Plains,  New 
York  10610. 

Attorney  for  licensee:  Brent  L 
Brandenburg,  Esq.,  4  Irving  Place.  New 
York.  New  Yorl<  10003 

NRC  Project  Director:  Robert  A. 
Capra,  Acting  Director 

Duke  Power  Company,  et.al..  Docket 
Nos.  50-413  and  50-414.  Catawba 
Nuclear  Station.  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  amendment  request:  July  27, 
1987 

Description  of  amendment  request: 
The  proposed  amendments  would  revise 
Technical  Specification  (TS)  2.2.1,  Table 
2.2-1  and  TS  3/4.3.1.  Tables  3.3-1,  3.3-2 
and  4.3-1  to  reflect  a  modification  to  the 
Unit  1  turbine  trip  circuitry.  This 
modification  has  already  been  installed 
on  Unit  2  as  indicated  by  the  current 
TSs.  Although  amendments  will  be 
issued  for  both  Units,  changes  are 
proposed  for  Unit  1  only.  Unit  2  is 
included  only  because  the  TSs  are 
combined  in  one  document  for  both 
units. 

The  licensee  8  planned  modification 
intends  to  move  the  four  pressure 
switches  and  associated  control  packs 
from  the  main  control  valves  to  the  main 
stop  valves.  Thus,  a  main  Turbine 
Power-Load  Unbalance  signal  will  still 
result  in  the  closure  of  control  and 
intercept  valves  but  an  unnecessary 
reactor  tnp  will  not  be  generated 
because  the  main  stop  valves  will  not 
produce  the  trip  signal. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  certain 
examples  (51  FR  7744)  of  actions  likely 
to  involve  no  significant  hazards 
considerations.  The  request  involved  in 
this  case  does  not  match  any  of  those 
examples.  However,  the  staff  has 


reviewed  the  licensee's  request  for  the 
above  amendments  and  determined  that 
should  this  request  be  implemented,  it 
would  not  (1)  involve  a  signiHcant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  the  anticipatorv' 
reactor  trip  on  turbine  trip  will  continue 
to  be  functional.  The  propos(»d 
modification  would  not  significantly 
affect  the  design  or  operation  of  Unit  1 
but  would  eliminate  unnecessary  reactor 
tr.ps  and  challenges  to  the  reactor 
protection  system.  Also,  the  licensees 
proposed  modification  would  not  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
the  changes  do  not  significantly  affect 
the  design  or  operation  of  Unit  1.  The 
reactor  trip  on  turbine  trip  signal  wtII 
still  be  generated  when  it  is  needed. 
Finally,  the  proposed  modification 
would  not  (3)  involve  a  significant 
reduction  in  a  margin  of  safety  because 
of  the  reasons  slated  above  in  items  (Ij 
and  (2). 

Accordingly,  the  Commission  has 
determined  that  the  above  changes 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  York  County  Librarj'.  138  East 
Black  Street.  Rock  Hiil.  South  Carolina 
29730 

Attorney  for  licensee:  Mr.  Albert  Carr. 
Duke  Power  Company,  422  South 
Church  Street.  Charlotte,  North  Carolina 
28242 

XRC  Project  Director:  Darl  S.  Hood. 
Acting  Director 

Duke  Power  Company.  Docket  Nos.  5<V- 
369  and  50-370.  McGuire  .Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  amendment  request:  July  31, 
1987 

Description  of  amendment  request- 
The  proposed  amendments  would 
correct  Technical  Specification  (T^S)  3/ 
4.7.4,  Nuclear  SerMce  Water  System 
(.N'SWS),  by  changing  the  action  sections 
to  reflect  that  some  portions  of  the 
NSWS  are  shared  between  the  two 
McGuire  umts,  but  that  the  system  is  not 
shared  in  its  entirety.  The  shared  and 
unshared  portions  of  the  NSWS  would 
be  identified  by  adding  a  new  Figure  3/4 
7-1.  TS  Bases  374.7.4  would  be 
supplemented  with  additional  text  and  a 
new  Table  B  3/4  7-1  listing  Unit  1  tnd  2 
shared  .NSWS  valves. 

Separate  action  statements  (a.  and  b.) 
would  be  specified  to  clanfy  the  actions 
and  allowed  outage  limes  for  the 
situations  in  which  an  inoperable 
component  affects  a  single  unit  or  both 
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units.  However,  the  allowed  outage  time 
for  an  inoperable  loop  for  either 
situation  would  remain  unchanged.  The 
rPMsed  Action  Statements  would  state: 

a.  With  the  unit  specific  portion  of 
only  one  nuclear  service  water  loop  per 
unit  Operable,  restore  both  unit  specific 
loops  to  Operable  status  within  the  next 
72  hours  or  place  the  affected  unit  at 
least  in  Flol  Standby  within  the  next  6 
hours  and  in  Cold  Shutdown  within  the 
following  30  hours. 

b.  With  only  one  of  the  shared 
portions  as  defined  by  Figure  3/4  7-1  of 
the  Unit  1  and  Unit  2  nuclear  service 
water  loops  Operable,  restore  the 
shared  portion  of  the  loops  to  Operable 
status  within  72  hours  or  place  both 
units  m  at  least  Hot  Standby  w^ithin  the 
next  6  hours  and  in  Cold  Shutdown 
within  the  following  30  hours. 

Additionally,  Surveillance 
requirement  4.7,4.  which  requires  that  at 
least  two  nuclear  service  water  loops  be 
demonstrated  operable,  would  be 
clarified  to  indicate  that  the  reference  to 
two  loops  means  two  loops  per  unit. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
Existing  TS  3/4.7.4  is  based  upon  two 
independent  NSWS  loops  per  unit. 
However,  the  NSWS  is  described  in  the 
McGuire  FSAR  (Sections  1.2.2  and  9.2.2) 
to  be  a  system  with  some  shared 
components.  Specifically,  the  design 
consists  of  common  suction  piping  (train 
A  of  both  units  share  suction  as  do  train 
B  of  both  units),  discharge  piping,  and 
cross-connect  piping.  The  unshared 
portion  of  the  systems  consists  of  four 
loops  (two  per  unit)  to  ensure 
redundancy  and  the  availability  of 
cooling  to  both  units,  even  if  a  single 
failure  were  to  render  two  loops 
inoperable  (i.e..  such  a  failure  could 
involve  train  A  of  both  units  or  train  B 
of  both  units,  but  not  both  trains  of  the 
same  unit).  In  the  event  of  a  safety 
injection  or  blackout  signal  on  either 
unit,  train  A  of  both  units  would  align  to 
take  suction  from  Lake  Norman  and 
train  B  of  both  units  would  align  to  the 
ultimate  heat  sink;  all  train  A  to  train  B 
cross-connects  would  close  on  both 
units  as  would  non-safety  to  safety 
related  cross-connects.  The  NSWS  is, 
thus,  designed  to  tolerate  the 
combination  of  a  single  failure  following 
a  LOCA,  a  seismic  event  causing  loss  of 
Lake  Norman,  and  loss  of  station  power 
plus  offsite  power.  The  staff  reviewed 
and  approved  the  NSWS  design  as 
stated  in  SER  Section  9.2.2  which  is  not 
changed  by  the  proposed  amendments. 
The  proposed  amendments  would 
correct  the  inconsistency  between  the 
TS  and  design. 

The  Commission  has  provided  certain 
examples  (51  FR  7744)  of  actions  likely 


to  involve  no  significant  hazards 
considerations.  The  request  involved  in 
this  case  does  not  match  any  of  those 
examples.  However,  the  staff  has 
reviewed  the  licensee's  request  for  the 
above  amendments  and  determined  that 
the  proposed  change  would  be  of  a 
corrective  nature  and  would  not  result 
in  a  change  in  system  design  or  design 
criteria,  operability  requirements  or 
plant  operation  as  previously  approved 
by  the  staff.  Therefore,  it  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated,  (2)  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated,  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety. 

Accordingly,  the  Commission 
proposes  to  find  that  the  changes  do  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Atkins  Library,  University  of 
North  Carolina.  CharloUe  (UNCC) 
Station),  North  Carolina  28223 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company.  422  South 
Church  Street,  Charlotte,  North  Carolina 
28242 

NRC  Project  Director:  Darl  S.  Hood, 
.Acting 

Florida  Power  and  Light  Company,  et  al., 
Docket  Nos.  50-335  and  50-389,  St.  Lucie 
Plant,  Unit  Nos.  1  and  2,  St.  Lucie 
County,  Florida 

Date  of  amendment  request:  August 
17.  1987 

Description  of  amendment  request: 
The  amendment  would  change  a 
surveillance  requirement  dealing  with  a 
special  test  exception  on  shutdown 
margin.  The  time  period  within  which  a 
scram  test  must  be  performed  prior  to 
reducing  the  shutdown  margin  below 
specified  limits  would  be  increased  from 
24  hours  to  7  days. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  addressed  the  above 
three  standards  in  the  amendment 


application.  In  regard  to  the  first 
standard,  the  licensee  provided  the 
following  analysis: 

Operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  plant  is  essentially  operated  in 
the  same  manner  as  before  and  no 
change  in  plant  configuration  has 
occurred.  Therefore,  there  is  no  increase 
in  the  probability  of  accidents 
previously  evaluated. 

The  proposed  Technical  Specification 
change  modifies  the  Surveillance 
[Requirement)  prior  to  entry  into  the 
Special  Test  Exception  for  Shutdown 
Margin.  The  safety  evaluation  has  been 
performed  to  demonstrate  that  the 
proposed  change  in  [the]  Surveillance 
[Requirement)  provides  essentially  the 
same  assurance  that  the  requirement  to 
provide  the  reactivity  equivalent  to  at 
least  the  highest  estimated  CELA  worth  is 
available  for  trip  insertion  from 
Operable  CEAs  described  in  the 
Technical  Specifications  is  fulfilled. 
Therefore,  it  is  determined  that  the 
consequences  of  an  accident  previously 
evaluated  has  not  significantly 
increased. 

In  connection  with  the  second 
standard,  the  licensee  provided  the 
following  analysis. 

Use  of  the  modified  specification 
would  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  analyzed. 

The  plant  is  operated  essentially  in 
the  same  manner  as  before  and  no 
change  in  plant  configuration  is 
involved.  Therefore,  there  will  be  no 
possibility  of  a  new  or  different  accident 
[from  any  accident  previously 
analyzed). 

With  regard  to  the  third  standard,  the 
licensee  stated: 

Use  of  the  modified  specification  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  Technical  Specirication  for  the 
minimum  required  Shutdown  Margin  during 
the  Special  Test  Exception  has  not  been 
modified.  The  proposed  change  only 
addresses  the  Surveillance  Requirement  of 
trip  testing  of  CE,\8  24  hours  prior  to  entering 
the  Special  Test  Exception.  The  safety 
evaluation  has  determined  that  the  change  in 
(the)  Surveillance  Requirement  will  have  no 
significant  change  in  the  probability  that 
sufficient  CEA  worth  is  available  in  the  event 
of  a  transient.  Therefore,  the  proposed 
change  will  not  cause  a  significant  reduction 
in  any  margin  of  safety. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  analysis.  Based  upon  this 


UM  I 


Federal  Register  /  Vol.  52.  No.  174  /  Wednesday.  September  9.  1987  /  N'otices 


34005 


review,  the  staff  believes  that  (he 
licensee  has  met  the  three  standards. 

Based  upon  the  above  discussion,  the 
staff  proposes  to  determine  that  the 
proposed  changes  do  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library,  3209  Virginia  Avenue.  Fort 
Pierce.  Florida  33450 

Attorney  for  licensee:  Harold  F.  Reis. 
Esquire.  Newman  and  Holtzinger.  1615  L 
Street.  NW..  Washington.  DC  20036 

NRC  Project  Director:  Herbert  N. 
Berkow 

Florida  Power  and  Light  Company, 
Docket  No.  50-335,  St.  Lucie  Plant,  Unit 
No.  1.  St  Lucie  County,  Florida 

Date  of  amendment  request:  August 
17.  1987 

Description  of  amendment  request: 
The  amendment  would  upgrade  the 
technical  specifications  (TS)  dealing 
with  the  structural  integrity  of  AS.VIE 
Code  Class  1.  2.  and  3  components,  In 
addition,  the  amendment  would  make 
the  proposed  Unit  No.  1  TS  similar  to  the 
Unit  No.  2  TS  and  the  CombusUon 
Engineering  Standard  Technical 
Specifications  (STS).  thereby  promoting 
consistency  between  the  units. 

The  licensee  proposes  to  delete 
Tables  4.4-6.  4.4-7,  and  4.4-8  from  the  TS. 
Table  4.4-6  contams  the  inservice 
inspection  (ISI)  program  for  safety  class 
1  components.  Table  4.4-7  contains  the 
ISI  program  for  safety  class  2 
components.  Table  4.4-8  contains  the  ISI 
program  for  safety  class  3  components. 
The  combination  of  these  three  tables  is 
commonly  referred  to  as  the  licensee's 
ISI  program.  The  ISI  program  for  most 
licensees  is  usually  contained  in  a 
licensee-controlled  document,  and  the 
actual  program  is  not  usually 
reproduced  in  the  TS.  Although  the 
program  will  be  removed  from  the  TS. 
the  program  will  remain  in  effect  as  a 
licensee-controlled  document,  subject  to 
the  ISI  rules  of  the  Commission. 

The  licensee  proposes  to  combine  the 
limiting  conditions  of  operation  (LCO). 
action  statements,  and  surveillance 
requirements  for  the  Code  Class  1,  2  and 
3  components  (TS  3.4.10.1).  Presently. 
Code  Class  1  components  are  the 
subject  of  TS  3.4.10.1  and  Code  Class  2 
components  are  the  subject  of  TS 
3.4.10.2.  TS  3.4.10.3  contains  the  Code 
Class  3  component  requirements.  In 
regard  to  the  proposed  LCO  statement, 
the  licensee  proposes  to  change  the 
statement  to  read:  "The  structural 
integrity  of  AS.KIE  Code  Class  1,  2.  and  3 
components  (except  steam  generator 
tubes)  shall  be  maintained  in 
accordance  with  Specification  4.4.10.1." 
The  licensee  proposes  to  have  this  LCO 


applicable  in  all  modes,  versus  the 
current  requirement  for  applicabiHfv  in 
modes  1  through  4.  The  proposed  LCO 
and  its  applicabilifv  are  similar  to  the 
Unit  2  TS  and  the  STS.  The  licensee 
proposes  the  same  action  statements  as 
contained  in  the  Unit  2  TS  and  STS.  In 
addition,  the  licensee  proposes  the 
surveillance  requirement  to  read:  "No 
additional  sur\'eillan(;e  requirements 
other  than  those  required  by 
Specification  4.0.5."  Lastly,  all  remaining 
LCOs.  applicability  modes,  action 
statements,  and  surveillance 
requirements  will  be  deleted. 

In  order  to  reference  the  ISI  program 
as  a  licensee-controlled  document,  the 
licensee  proposes  a  new  TS  4.0.5.  which 
consists  of  five  sections.  Section  a.  will 
reference  10  CFR  50.55a(g)  (Codes  and 
Standards-Inservice  Inspection 
Requirements),  which  in  turn  references 
the  ASME  Code/ISI  program.  Section  b. 
will  illustrate  the  surveillance  intervals. 
Section  c.  will  provide  for  interval 
extensions.  Section  d.  will  state  that  the 
ISI  activities  are  in  addition  to  other 
specified  surveillance  requirements. 
Section  e.  will  specify  that  nothing  in  the 
Code  shall  be  construed  to  supersede 
the  requirements  of  any  technical 
specifications.  The  new  TS  4.0.5  is 
essentially  the  same  as  what  is 
contained  in  the  Unit  2  TS  and  the  STS. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  addressed  the  above 
three  standards  in  the  amendment 
application.  In  regard  to  the  first 
standard,  the  licensee  provided  the 
following  analysis. 

Operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  change  to  Technical  Specification 
Section  4.0.  Surveillance  Requirements. 
is  a  change  to  achieve  consistency 
between  the  St.  Lucie  Unit  1  Technical 
Specifications  and  the  St.  Lucie  Unit  2 
Technical  Specifications.  The  intent  of 


the  [sjpecifications  has  not  been 
changed.  The  change  incorporates  the 
format/wording  of  the  Combustion 
Engineering  -  Standard  Technical 
Specifications  and  the  St.  Lucie  Unit  2 
Technical  Specifications. 

The  change  to  Technical  Specification 
3.4.10  -  Structural  Integrity  -  ASME  Code 
Class  1.  2  and  3  Components  is  proposed 
to  achieve  consistency  between  the  St. 
Lucie  Unit  1  Technical  Specifications 
and  the  St.  Lucie  Unit  2  Technical 
Specifications.  Three  (3)  separate 
Limiting  Conditions  for  Operation  [LCOJ 
have  been  incorporated  into  one  (1) 
LCO.  Reference  to  Inservice  Inspection 
Tables  and  Surveillance  Requirements 
of  a  specific  Edition  and  Addenda  of 
Section  XI  of  the  ASME  Boiler  and 
Pressure  Vessel  Code  have  been 
deleted.  Reference  to  Specification  4.0.5 
has  been  added  to  pro\ide  Surveillance 
Requirements  for  Inservice  Inspection  of 
ASME  Code  Class  1.  2  and  3 
Components  in  accordance  with  Section 
XI  of  the  ASME  Boiler  and  Pressure 
Vessel  Code  and  applicable  Addenda  as 
required  by  10  CFR  50.55a(gl.  Also,  the 
St.  Lucie  Unit  1  ISI  program  contains  the 
requirment  as  provided  in  the 
appropriate  Edition  and  Addenda  of 
Section  XI  of  the  Code.  Therefore,  these 
changes  do  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

In  connection  with  the  second 
standard,  the  licensee  provided  the 
following: 

Use  of  the  modified  specification 
would  not  create  the  possibility  of  a  new- 
er different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  change  to  Technical  Specification 
Section  4.0,  Surveillance  Requirements, 
is  a  change  to  achieve  consistency 
between  the  St.  Lucie  Unit  1  Technical 
Specifications  and  the  St.  Lucie  Unit  2 
Technical  Specifications.  The  intent  of 
the  (slpecifications  has  not  been 
changed.  The  change  incorporates  the 
format /wording  of  the  Combustion 
Engineering  -  Standard  Technical 
Specifications  and  the  St.  Lucie  Unit  2 
Technical  Specifications. 

The  change  to  Technical  Specification 
3.4.10  -  Structural  Integrity  -  ASME  Code 
Class  1.  2  and  3  Components  is  proposed 
to  achieve  consistency  between  the  St. 
Lucie  Unit  1  Technical  Specifications 
and  [the]  St.  Lucie  Unit  2  TechnicaJ 
Specifications.  Three  (3)  separate 
Limiting  Conditions  for  Operation  [LCOJ 
have  been  incorporated  into  one  [1) 
LCO.  Reference  to  Inserv  ice  Inspection 
Tables  and  Surveillance  Requirements 
of  a  specific  Edition  and  Addenda  of 
Section  XI  of  the  ASME  Boiler  and 
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Pressure  Vessel  Code  have  been 
deleted.  Reference  to  Specification  4.0.5 
has  been  added  to  provide  Surveillance 
Requirements  for  Inservice  Inspection  of 
ASME  Code  Class  1,  2  and  3 
Components  in  accordance  with  Section 
XI  of  the  ASME  Boiler  and  Pressure 
Vessel  Code  and  applicable  Addenda  as 
required  by  10  CFR  50.55a(g).  Also,  the 
St.  Lucie  Unit  1  ISl  Program  contains  the 
requirements  as  provided  in  the 
appropriate  Editi(jn  and  Addenda  of 
Section  XI  of  the  Code.  Therefore,  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  is  not  created. 

The  licensee  addressed  the  third 
standard  as  follows; 

Use  of  the  modified  specification 
would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  change  to  Technical  Specification 
Section  4.0,  Surveillance  Requirements, 
is  a  change  to  achieve  consistency 
between  the  St.  Lucie  Unit  1  Technical 
Specifications  and  the  St.  Lucie  Unit  2 
Technical  Specifications.  The  intent  of 
the  [sjpecifications  has  not  been 
changed.  The  change  incorporates  the 
format/wording  of  the  Combustion 
Engineering  -  Standard  Technical 
Specifications  and  the  St.  Lucie  Unit  2 
Technical  Specifications. 

The  change  to  Technical  Specification 
3.4.10  -  Structural  Integrity  -  ASME  Code 
Class  1,  2  and  3  Components  is  proposed 
to  achieve  consistency  between  the  St. 
Lucie  Unit  1  Technical  Specifications 
and  [the]  St.  Lucie  Unit  2  Technical 
Specifications.  Three  (3)  separate 
Limiting  Conditions  for  Operation  [LCD] 
have  been  incorporated  into  one  (1) 
LCO,  Reference  to  Inservice  Inspection 
Tables  and  Surveillance  Requirements 
of  a  specific  Edition  and  Addenda  of 
Section  XI  of  the  ASME  Boiler  and 
Pressure  Vessel  Code  have  been 
deleted.  Reference  to  Specification  4.0.5 
has  been  added  to  provide  Surveillance 
Requirements  for  Inservice  Inspection  of 
ASME  Code  Class  1,  2  and  3 
Components  in  accordance  with  Section 
XI  of  the  ASME  Boiler  and  Pressure 
Vessel  Code  and  applicable  Addenda  as 
required  by  10  CFR  50.55a(g).  Also,  the 
St.  Lucie  Unit  1  ISI  Program  contains  the 
requirements  as  provided  in  the 
appropriate  Edition  and  Addenda  of 
Section  XI  of  the  Code.  Therefore,  use  of 
the  modified  specification  would  not 
involve  a  significant  reduction  in  [a] 
margin  of  safety. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  analysis.  Based  upon  this 
review,  the  staff  believes  that  the 
licensee  has  met  the  three  standards  of 
10  CFR  50.92  because: 


(1)  the  ISI  program  will  remain  in 
effect  as  a  licensee-controlled  document 
referenced  in  the  TS  instead  of  the 
program  itself  being  a  TS, 

(2)  the  ISI  program  will  still  be 
governed  by  the  Commission's  rules  and 
regulations, 

(3)  the  combining  of  the  LCO's, 
applicability  modes,  action  statements, 
and  surveillance  requirements  is 
basically  a  reformatting  of  the  TS, 

(4)  the  addition  of  a  new  TS  4.0.5  will 
establish  the  relationship  between  the 
TS  and  the  Code  of  Federal  Regulations 
that  deal  with  ISI  and  the  ASME  Code 
itself,  and 

(5)the  proposed  TS  are  basically  those 
contained  in  the  Unit  2  TS  and  STS, 
which  have  been  previously  approved 
by  the  staff. 

Based  upon  the  above  discussion,  the 
staff  proposes  to  determine  that  the 
proposed  changes  do  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library,  3209  Virginia  Avenue,  Fort 
Pierce,  Florida  33450 

Attorney  for  licensee:  Harold  F.  Reis, 
Esquire,  Newman  and  Holtzinger,  1615  L 
Street,  NW.,  Washington,  DC  20036 

NRC  Project  Director:  Herbert  N. 
Berkow 

GPU  Nuclear  Corporation,  Docket  No. 
50-289,  Three  Mile  Island  Nuclear 
Station.  Unit  No.  1,  Dauphin  County, 
Pennsylvania 

Date  of  amendment  request:  July  28, 
1987  (TSCR  112.  Rev.  1)  Supersedes 
September  9, 1986  request  (TSCR  112) 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Radiological  Effluent  Technical 
Specifications  (RETS)  to  improve  clarity, 
make  the  RETS  more  specific  to  TMI-1 
without  changing  intent  or  substance, 
and  to  improve  consistency  with 
Standard  Technical  Specifications 
(STS).  Examples  of  changes  include 
grammatical  improvements,  inclusion  of 
plant-specific  instrument  identification 
numbers,  and  to  eliminate  certain  time 
limits  on  inoperable  channels  for  certain 
radiation  monitors  provided 
compensating  actions  are  taken, 
consistent  with  STS.  The  Systems 
covered  by  the  RETS  do  not  include 
emergency  systems  intended  to  protect 
against  core-melt  accidents  or  their 
consequences.  Rather,  the  RETS  are 
intended  to  help  control  the  normal  and 
routine  operation  of  Rad  Waste  Systems 
and  the  normal  and  routine  releases  of 
small  amounts  of  radioactivity  to  the 
environment. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  licensee  proposed  Technical 


Specification  Change  Request  (TSCR) 
No.  112.  Rev.  1  to  revise  the  RETS  for 
TMI-1.  It  has  evaluated  TSCR  112,  Rev.  1 
to  determine  if  a  significant  hazards 
consideration  exists.  The  licensee  has 
concluded,  based  upon  the  evaluation 
presented  below,  that  this  license 
amendment  request  involves  no 
significant  hazards  considerations. 

The  results  of  the  licensee's 
evaluation  are  given  below  in  terms  of 
the  criteria  in  10  CFR  50.92(c): 

The  proposed  changes  provide  clarity 
and  consistency  with  the  current  NRC 
Guidance  and: 

1.  does  not  affect  plant  design  or 
operation,  and  therefore  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated: 

2.  does  not  involve  modification  to 
existing  plant  equipment,  and  therefore 
would  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previousfy  evaluated; 

3.  does  not  involve  changes  which 
would  affect  the  safety  analysis  of  the 
plant,  and  therefore  would  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

The  proposed  amendment  combines 
Example  (i)  and  Example  (vii)  of 
amendments  that  are  considered  not 
likely  to  involve  significant  hazards 
consideration  (48  FR  14870)  in  that  the 
changes  are  purely  administrative  or  are 
changes  to  conform  with  the  current 
NRC  guidance  which  result  in  minor 
changes  to  operations  clearly  in  keeping 
with  the  Standard  Radiological  Effiuent 
Technical  Specifications,  NUREG-0472, 
Rev.  3. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  conclusion.  Because  of  the 
large  number  of  RETS  changes  included 
in  the  proposed  amendment,  a  public 
meeting  was  held  on  August  24, 1987  to 
clarify  and  discuss  the  changes  so  that 
the  staff  could  assure  itself  that  each  of 
the  changes,  and  all  of  the  changes 
taken  collectively,  was  minor  and  did 
not  involve  significant  hazards.  Most  of 
the  changes  are  administrative  in 
nature.  The  remaining  changes  do  not 
involve  emergency  safety  systems  or 
core  melt  accidents  but  relate  to  routine 
operation  of  Rad  Waste  Systems  and/or 
Effiuent  Systems  (some  of  which 
interface  with  the  environment).  Minor 
changes  are  proposed  to  make  the  TMI-1 
RETS  more  consistent  with  STS. 
Therefore,  the  staff  proposes  to 
determine  that  the  application  for 
amendment  involves  no  significant 
hazards  consideration. 
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Local  Public  Document  Ruum 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
Education  Building.  Commonwealth  and 
Walnut  Streets,  Harrisburg, 
Pennsylvania  17126 

Attorney  for  licensee:  Ernest  L.  Blake, 
jr..  Shaw,  Pittman,  Potts,  and 
Trowbridge.  2300  N  Street.  NW., 
Washington.  DC  20037. 

\'RC  Project  Director:  John  F.  Stolz 

CPU  Nuclear  Corporation.  Docket  No. 
50-289,  Three  Mile  Island  Nuclear 
Station,  Unit  No.  1,  Dauphin  County, 
Pennsylvania 

Date  of  amendment  request:  July  24. 
1987  (TSCR  174) 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  technical  specifications  to 
incorporate  updated  reactor  coolant 
system  heatup  and  cooldown  limits  for 
operation  to  10  effective  full  power 
years.  The  updated  limits  will  account 
for  irradiation  effects  on  the  reactor 
pressure  vessel  nil  ductility  temperature 
based  on  surveillance  capsule  data. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  licensee  proposed  Technical 
Specification  Change  Request  (TSCR) 
No.  174  to  incorporate  updated  reactor 
coolant  system  heatup  and  cooldown 
limits  for  operation  to  10  effective  full 
power  years.  It  has  evaluated  TSCR  174 
to  determine  if  a  significant  hazards 
consideration  exists.  The  licensee  has 
concluded,  based  upon  the  evaluation 
presented  below,  that  this  license 
amendment  request  involves  no 
significant  hazards  considerations  in 
that  operation  of  TMI-1  in  accordance 
with  the  proposed  amendment  will  not; 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  any 
accident  previously  evaluated;  or 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  results  of  the  evaluation  are  given 
below  in  terms  of  the  criteria  in  10  CFR 
50.92(c): 

1.  Operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  involve  a 
significant  increase  m  the  probability  of 
occurrence  or  consequences  of  an 
accident  previously  evaluated.  The 
design  basis  event  related  to  this  change 
is  nonductiie  failure  of  the  reactor 
coolant  pressure  boundary.  The  updated 
pressure-temperature  limits  have  been 
established  in  accordance  with  the 
requirements  of  10  CFR  Part  50, 
Appendix  G.  Extending  the  curves  for 
applicability  to  10  EFPY  is  based  on 


maintaining  the  design  margin  assumed 
in  the  original  curves.  Operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  provides  assurance  of 
protection  against  nonductiie  failure  of 
the  reactor  coolant  pressure  boundary 
for  operation  of  10  EFPY.  Therefore, 
operation  in  accordance  with  the 
proposed  amendment  does  not  involve  a 
significant  increase  in  the  probability  of 
occurrence  or  consequences  of  an 
accident  previously  evaluated. 

2.  Operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 
The  design  basis  event  related  to  the 
change  is  nonductiie  failure  of  the 
reactor  coolant  pressure  boundary.  The 
proposed  amendment  provides 
assurance  of  protection  against 
nonductiie  failure  of  the  reactor  coolant 
pressure  boundary  for  operation  of  10 
EPTY  and  is  unrelated  to  the  possibility 
of  creating  a  new  or  different  kind  of 
accident. 

3.  Operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  involve  a 
significant  reduction  in  a  margin  of 
safety.  The  proposed  amendment 
revises  the  heatup  and  cooldown  curves 
to  reflect  information  gained  from  the 
analysis  of  Capsule  TMI-l-C,  and  to 
extend  the  curves  to  cover  10  EFPY  of 
operation.  The  results  of  the  analysis  of 
this  capsule  were  reported  in  GPUN 
letter  to  NRC  dated  May  5.  1986  [5211- 
86-2080).  The  report  provided  additional 
information  on  the  neutron  fluence  and 
Reference  Temperature  Nil  Ductility 
Temperature  (RTvpt)  for  the  reactor 
vessel  material.  The  updated 
infonnation  is  reflected  m  the  revised 
heatup  and  cooldown  curves.  Extending 
the  curves  for  applicability  to  10  EFPY  is 
based  on  maintainmg  the  margin  of 
safety  assumed  in  the  original  curves. 
This  margin  of  safety  is  assured  by  the 
results  of  the  surveillance  capsule 
analysis.  The  updated  pressure- 
temperature  limits  have  been 
established  in  accordance  with  the 
requirements  of  10  CYK  Part  50 
Appendix  G.  Therefore,  it  is  concluded 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  does  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

The  Commission  has  provided 
guidelines  pertaining  to  the  application 
of  the  three  standards  by  listing  specific 
examples  in  48  FR  14870.  The  proposed 
amendment  is  considered  to  be  in  the 
same  category  as  example  (ii)  of 
amendments  that  are  considered  not 
likely  to  involve  significant  hazards 


consideration  in  that  the  proposed 
change  constitutes  an  additional  control 
not  presently  included  in  the  technical 
specifications.  This  change  is  similar  in 
that  it  involves  a  change  to  the  heatup 
and  cooldown  curves  that  places  more 
restrictions  on  heatup  and  cooldown 
than  previously  existed.  Thus,  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  involves  no 
significant  hazards  considerations. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis.  The  change  will 
revise  the  technical  specifications  to  be 
applicable  for  10  EFPY  (currently  5 
EFPY),  based  on  new  surveillance  data, 
to  protect  against  the  same  potential 
accident  which  has  been  previously 
evaluated.  Therefore,  the  staff  proposes 
to  determine  that  the  application  for 
amendment  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
Education  Building.  Commonwealth  and 
Walnut  Streets,  Harnsburg, 
Pennsylvania  17126 

Attorney  for  licensee:  Ernest  L.  Blake, 
Jr.,  Shaw,  Pittman,  Potts,  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  John  F.  Stolz 

Gulf  States  Utilities  Company,  Docket 
No.  50-458.  River  Bend  Station.  Unit  1 
West  Feliciana  Pansh.  Louisiana 

Date  of  amendment  request:  June  18, 
1987  as  supplemented  July  31, 1987. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Section  6.0,  Administrative  Controls,  of 
the  Technical  Specifications  (TSs).  The 
proposed  amendment  would  modify  the 
TSs  as  follows: 

(1)  Delete  the  organizational  charts. 
Figures  6.2.1-1  and  6.2.2-1; 

(2)  Change  the  requirements  (TS  6.2.4) 
for  dedicated  and  dual  role  functions  of 
the  Shift  Technical  Advisor  to  comply 
with  the  Commission's  policy  statement 
on  "Engineering  Expertise  on  Shift"; 

(3)  Delete  the  position  of  Vice- 
President-Safety  and  Environmental 
with  the  Manager-River  Bend  Oversight 
to  assume  the  direction  of  the 
Independent  Safety  Engineering  Group 
(ISEG),  TSs  6.2.3.1  and  6.2.3.4; 

(4)  Increase  the  number  of  members  of 
the  Facility  Review  Committee  (FRC)  by 
two  and  change  the  titles  of  the 
Assistant  Plant  Manager-Operations. 
Radwaste  and  Chemistry  and  Assistant 
Plant  Manager-Maintenance  and 
Material.  TS  6.5.1.2; 
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(5)  Spei:ify  that  the  Senior  Vice 
President  (currently  Vice  President)- 
River  Bend  Nuclear  Croup,  shall  receive 
reports  of  the  investigation  of  TS 
violations  and  related  reports  produced 
by  the  FRC  (TS  6.5.1.6)  and  written 
notification  within  24  hours  of 
disagreements  between  the  FRC  and  the 
plant  managers  (TS  6.5.1.7.c).  and  that 
the  Senior  Vice  President-RBNC 
(currently  Vice  President)  shall  be 
included  in  the  Emergency  Plan  and 
implementing  procedures  (TS  6.5.2.1); 

(ti)  Reduce  the  total  number  of 
members  of  the  Nuclear  Review  Board 
(NRB)  from  twelve  to  eleven.  This 
change  also  would  designate  the 
Manager-River  Bend  Oversight  as 
Chairman  of  the  .\'RB  (currently  Vice 
President-Safety  and  Environment)  and 
the  Manager-Qualit\  Assurance  as 
Member  and  Vice  Chairman  (currently 
Vice  President-RBNC).  The  Outage 
Manager  and  the  Director-Joint 
Ownership  Participation  would  be 
added  to  the  NRB.  Several  title  changes 
and  deletions  from  the  NRB  are  also 
proposed. 

(7)  Change  TSs  6.9.1  and  6.9.2  to 
reflect  the  revisions  to  10  CFR  50.4. 
Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  licensee  provided 
an  analysis  that  addressed  the  above 
three  standards  in  the  amendment 
application. 

The  offsite  organization  for  unit 
managem.ent  and  technical  support  is 
identified  in  Chapter  13  of  the  current 
Safety  Analysis  Report.  The  proposed 
change  to  the  Technical  Specification 
Section  6  deletes  organizational  charts 
(Figures  6.2.1-1  and  6  2.2-1).  A  10  CFR 
50.59  unrevieved  safety  question 
determination  (USQC)  will  be 
performed  on  future  proposed  changes 
per  River  Bend  Station  procedures. 

The  proposed  change  of  requirements 
for  the  dedicated  and  dual  role  function 
of  Shift  Technical  Advisor  as  shown  in 
Section  6.2.4.  is  being  requested  to 
comply  with  the  Nuclear  Regulatory 
Commission  Policy  Statement  dated 
October  28, 1985,  concerning 


"Engineering  Expertise  on  Shift".  This 
proposed  change  will  enhance  the 
required  level  of  engineering  expertise 
composite  in  the  minimum  shift  crew 
complement. 

The  addition  of  two  (2)  members  to 
the  FRC,  the  Chemistry  Supervisor  and 
the  Process  Systems  Supervisor,  will 
provide  a  representative  forum  of 
respective  areas  of  plant  operations. 
This  proposed  change  will  intensify  the 
level  of  review  and  add  additional 
experience  not  presently  provided  in  the 
Technical  Specifications.  The  proposed 
change  of  Assistant  Plant  Manager- 
Operations,  Radwaste,  and  Chemistry  to 
Assistant  Plant  Manager-Operations 
and  Radwaste  accompanied  with  the 
creation  of  the  position  of  Chemistry 
Supervisor  (mentioned  above)  is  a 
functional  change  of  responsibility  that 
will  enhance  the  level  of  administrative 
control  and  the  effectiveness  of  the 
chemistry  program.  This  enhancement  is 
administrative  in  nature  only  and  has  no 
impact  on  any  accident  analysis  or 
safety  margin. 

The  proposed  change  of  Assistant 
Plant  Manager-Maintenance  and 
Material  to  Assistant  Plant  Manager- 
Maintenance  involves  the  functional 
change  of  relieving  responsibilities 
associated  with  the  control  of  materials 
and  offers  greater  administrative  control 
and  effectiveness  concerning  selected 
maintenance  activities. 

Reporting  of  the  investigation  of 
Technical  Specification  violations  and 
related  reports  produced  by  the  FRC 
shall  be  forwarded  to  the  Senior  Vice 
President-RBNG  as  shown  in  the 
proposed  change  to  Technical 
Specifications  Section  6.5.1.6.  Written 
notification  within  24  hours  shall  be 
provided  to  the  Senior  Vice  President- 
RBNG  of  disagreements  between  the 
FRC  and  the  Plant  Manager  as  shown  in 
proposed  changed  to  Section  6.5.2.1. 
These  changes  enhance  the  level  of 
management  involvement  and  attention 
on  the  subject  reporting  and  approval 
responsibilities. 

The  NRB  is  composed  of  a  Chairman, 
Member  and  Vice  Chairman,  and  nine 
(9)  other  members,  with  the  Chairman, 
Member  and  Vice  Chairman  being 
manager  level  positions. 

These  revisions  provide  a  total  of 
eleven  (11)  NRB  members,  down  from 
the  previous  twelve  (12).  The  level  of 
independent  review  and  expertise  is 
maintained,  while  ensuring  that  a  split 
vote  does  not  occur  and  that  the  simple 
majority  vote  rules. 

The  proposed  changes  to  the  NRB 
membership  are  title  changes  in  nature 
except  for  the  addition  of  the  Outage 
Manager  and  the  Director-Joint 
Ownership  Participation.  The  addition 


of  these  members  provides  an 
independent  representation  on  the  NRB 
to  reflect  experience  from  these 
respective  disciplines  in  the  NRB 
function  of  independent  review  and 
audit  of  its  responsible  activities  and 
areas  as  specified  in  Section  6.5.  In 
addition,  the  change  to  the  NRB 
membership  does  not  affect  the  level  of 
expertise  represented  since  the 
technical  and  management 
responsibilities  are  still  embodied.  The 
experience  level  is  sufficient  to 
implement  the  NRC  responsibilities. 

Routine  Reports  and  Special  Reports 
will  be  submitted  to  the  U.S.  Nuclear 
Regulatory  Commission,  Document 
Control  Desk,  Washington,  DC  20555, 
with  a  copy  to  the  Regional  Office  and  a 
copy  to  the  NRC  Resident  Inspector  as 
shown  in  the  proposed  changes  to 
Sections  6.9.1  and  6.9.2.  These  changes 
are  being  requested  to  comply  with  NRC 
rules  and  regulations  (final  rule) 
effective  January  5, 1987  concerning 
addressing  and  delivery  of 
correspondence  from  licensees  to  the 
NRC. 

These  proposed  changes  affect 
administrative  controls,  organizational 
modifications,  and  enhancements  and, 
as  such,  have  no  effect  on  plant 
equipment  or  the  technical 
qualifications  of  plant  personnel.  In 
addition,  they  do  not  change  any  safety 
limit  or  safety  analysis.  Therefore,  no 
increase  in  the  probability  or  the 
consequences  of  an  accident  previously 
evaluated  exits. 

These  proposed  changes  do  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident.  Plant  design  and  operation 
is  not  affected  by  the  new 
organizational  structure.  No  physical 
changes  are  being  implemented  as  a 
result  of  the  proposed  changes  in 
administrative  controls.  No  change  in 
performance  criteria  exists  which  would 
deviate  from  the  technical  specification 
limiting  conditions  for  operation.  These 
changes  do  not  effect  the  qualifications 
of  personnel  who  operate  RBS  nor  do 
they  involve  any  change  to  the  overall 
operating  philosophy  of  RBS. 

No  technical  limits  are  being  changed 
or  reduced  as  a  result  of  the  proposed 
changes  in  administrative  controls.  They 
do  not  change  NRB  responsibi.ities  and 
organizational  modifications  jlone  do 
not  reduce  the  margin  of  safety.  No 

jn  : 
safety  will  occur,    j 

Since  the  proposed  amendment  does 
not  change  any  safety  analysis  as 
described  in  the  FSAR  nor  does  it  create 
the  possibility  of  a  new  or  different  type 
or  accident  or  significantly  reduce  the 


significant  reduction  in  the  m::igin  of 
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margin  of  safety.  GSU  proposes  that  no 
significant  hazards  are  involved. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
analysis. 

Local  Public  Document  Room 
Location:  Government  Documents 
Department,  Louisiana  State  University, 
Baton  Rouge.  Louisiana  70803 

Attorney  for  licensee:  Troy  B,  Conner, 
Jr.,  Esq.,  Conner  and  VVetterhahn,  1747 
Pennsylvania  Avenue.  NW.. 
Washington,  DC  20006 

NRC  Project  Director:  Jose  A.  Calvo 

Gulf  States  Utilities  Company,  Docket 
No.  50-458,  River  Bend  Station,  Unit  1 
West  Feliciana  Parish,  Louisiana 

Date  of  amendment  request:  August  5, 
1987. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Table  3.7.10  1.  Total  Predicted 
Settlements  of  Major  Structures,  of  the 
Technical  Specifications  (TSs).  The 
proposed  amendment  would  (1)  reduce 
the  total  predicted  settle.ment  for  E 
Tunnel,  Settlement  Marker  No.  28,  from 
3.8  inches  to  3.3  inches;  and  (2)  increase 
the  total  predicted  settlement  for  G 
Tunnel,  Settlement  Marker  No.  34  from 
0.4  inch  to  1.3  mches. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  m  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  licensee  provided 
an  analysis  that  addressed  the  above 
three  standards  in  the  amendment 
application. 

1.  No  significant  increase  in  the 
probability  or  the  consequences  of  an 
accident  previously  evaluated  results 
from  this  change  because: 

This  change  in  predicted  settlement  to 
1.3  inches  for  Marker  .No.  34  is  based  on 
actual  observation  and  comparison  and 
remains  well  within  the  previously 
evaluated  design  envelope  of  1.32 
inches.  Additionally,  no  adverse 
differential  settlement  has  occurred 
between  the  G  Tunnel  and  the  Unit  1 
Fuel  Building. 

Settlement  readings  at  most  markers, 
excluding  Marker  No.  34.  have  indicated 


approximately  60"^  of  their  total 
predicted  values.  If  this  were  also  the 
case  at  Marker  .No.  34,  a  total  settlement 
of  1.3  inches  would  be  expected.  The 
total  settlement  as  calculated  for  Marker 
No.  34  in  the  original  analysis  (before 
adjustment  for  construction  schedule)  is 
1.32  inches.  Since  receiving  an  operating 
license  on  August  29.  1985.  quarterly 
settlement  measurem.ents  for  Marker 
No.  34  have  indicated  0.85,  0.84.  0.91. 
0.94,  0.99.  1.03,  0.99  and  1.01  mches, 
respectively.  No  abnormal  indications 
have  occurred.  Additionally.  Marker  No. 
32  (which  the  adjustment  to  Marker  No. 
34  was  based  on)  had  settled  79^%  of  its 
total  predicted  value  (more  than  the  60% 
average)  primarily  due  to  the  structure 
size  and  a  bearing  pressure  of 
approximately  2.25  times  that  of  a 
Marker  No.  34.  This  factor  also 
influenced  the  overly  conservative 
adjustment  made  to  Marker  .No.  34. 

Marker  No.  34  is  located  at  the 
unconstructed  Unit  2  end  (west)  of  the  G 
Tunnel.  Therefore,  it  is  of  no  concern 
with  respect  to  differential  settlement. 
However,  data  from  other  comparable 
markers  (i.e.  Marker  ,\"o.  33  at  the  east 
end  of  the  G  Tunnel)  indicates  that  no 
adverse  differential  settlement  has 
occurred  and  settlement  has  remained 
within  the  Technical  Specification 
allowable  ranges.  Therefore, 
modification  of  the  predicted  settlement 
for  Marker  No.  34  will  not  adversely 
impact  these  design  assumptions. 

The  change  from  3.8  mches  to  3.3 
inches  for  Marker  No.  28  is  in 
accordance  with  the  design  calculations. 
This  change  will  provide  for  a  more 
conservative  lim.it  on  the  settlement 
allowed  at  this  marker.  The  change  to 
3.3  inches  for  Marker  No.  28  will  make 
the  Technical  Specifications  agree  with 
the  design  calculations  as  originally 
performed.  The  surveillance  test 
procedure  is  being  revised  to 
incorporate  the  more  conservative 
administrative  total  settlement  limit  of 
3.3  inches  until  revised  in  the  Technical 
Specification. 

This  change  does  not  involve  a  design 
change  or  physical  change  to  the  plant, 
and  does  not  alter  the  initial 
assumptions  made  in  the  static  design  of 
major  safety  related  structures  as 
defined  in  the  Technical  Specification 
bases.  Thus,  there  is  no  significant 
increase  in  the  probability  or 
consequences  of  any  accident 
previously  evaluated. 

2.  This  change  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  because: 

This  change  in  predicted  settlement 
for  Marker  No.  34  remains  within  the 
previously  evaluated  design  envelope  of 


1.32  inches  and  does  not  involve  a 
design  change  or  physical  change  to  the 
plant. 

The  G  Tunnel  contains  safety-related 
piping  for  the  Standby  Cooling  Tower. 
The  G  Tunnel  was  to  be  used  to 
interconnect  the  Standby  Service  Water 
loops  of  River  Bend  Station  Units  1  and 
2.  However,  since  Unit  2  has  been 
cancelled,  the  piping  running  to  Unit  2 
has  been  terminated  near  the  Unit  1 
Standby  Cooling  Tower,  Thus,  there  is 
no  safety-related  equipment  within  at 
least  150  feet  of  settlement  Marker  No. 
34  in  the  west  end  of  the  G  Tunnel 
which  could  be  affected. 

The  change  to  3.3  inches  for  Marker 
No.  28  is  in  accordance  with  the  original 
design  calculations.  These  changes  do 
not  involve  a  design  change  or  physical 
change  to  the  plant,  and  do  not  alter  the 
initial  assumptions  made  in  the  static 
design  of  major  safety  related  structures 
as  defined  in  the  Technical  Specification 
bases. 

Thus,  no  new  accident  scenario  is 
introduced  by  this  change  of  total 
predicted  settlement  to  1.3  inches  for 
Marker  No.  34  or  to  3.3  inches  for 
Marker  No.  28. 

3.  This  change  would  not  involve  a 
significant  reduction  in  the  margin  of 
safety  because: 

The  predicted  settlement  is  based  on 
actual  observation  and  comparison  with 
other  markers.  Revising  the  prediction 
for  Marker  No.  34  ensures  consistency 
with  the  predicted  values  of  other 
markers  and  remains  within  the 
previously  evaluated  design  envelope  of 
1.32  inches.  No  adverse  differential 
settlement  has  occurred  between  the  G 
Tunnel  and  the  Unit  1  Fuel  Building. 
Calculations  for  Marker  No.  32  show 
that  the  structural  bearing  load  is 
approximately  2.25  times  that  of  Marker 
No.  34"s  structure.  This  conservatism, 
plus  the  fact  that  most  major  settlement 
occurs  within  the  first  few  years, 
suggests  that  the  remaining  predicted 
structural  settlement  will  be  consistent 
with  the  proposed  1.3  inches.  The 
change  to  3.3  inches  for  Marker  No.  28  is 
in  accordance  with  the  original  design 
calculations  and  is  conservative  with 
respect  to  the  current  value.  These 
changes  do  not  involve  a  design  change 
or  physical  change  to  the  plant,  and  do 
not  alter  the  initial  assumptions  made  in 
the  static  design  of  major  safety  related 
structures  as  defined  in  the  Technical 
Specification  bases.  Additionally,  the 
Technical  Specification  bases  do  not 
define  any  margin  of  safety  for 
structural  settlement. 

Thus,  the  margin  of  safety  is  not 
sijgnificantly  reduced. 
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The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
analysis. 

Local  Public  Document  Room 
Location:  Government  Documents 
Department,  Louisiana  State  University- 
Baton  Rouge,  Louisiana  70803 

Attorney  for  licenaee:  Troy  B,  Connor, 
[r.,  Esq.,  Conner  and  W'etterhahn,  1747 
Pennsvlvania  Avenue.  NW,, 
VVrfshmgton,  DC  2CXKJ6 

XRC  Project  Director:  Jose  A.  Calvo 

Gulf  States  Utilities  Company,  Docket 
No.  50-458,  River  Bend  Station,  Unit  1 
West  Feliciana  Parish.  Louisiana 

Date  of  amendment  request:  August  7, 
1987. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Section  3.8.1..  AC  Sources-Operating,  of 
the  Technical  Specifications.  The 
proposed  amendment  would  modify  the 
Action  statement  relating  to 
demonstrating  the  operability  of  the 
diesel  generators  with  offsite  circuits 
inoperable  or  onsite  diesel  generators 
inoperable  as  follows: 

(1)  Delete  the  requirements  to  start  the 
diesel  generators  (DCs),  synchronize 
and  load  them  to  the  safety  buses  during 
periods  when  offsite  power  is  in  a 
degraded  condition  as  currently 
required  by  Action  statements  a  and  f  of 
TS  3.8.1.1; 

(2)  Modify  the  requirement  to  start, 
synchronize  and  load  the  remaining 
diesel  generators  when  one  diesel 
generator  is  inoperable  due  to  any  cause 
other  than  preplanned  maintenance  or 
testing,  as  required  by  Action 
statements  a,  b,  d  and  g  of  TS  3.8.1.1. 
The  proposed  change  would  revise  these 
Actions  to  require  the  operability  of  the 
remaining  diesel  generators  be 
demonstrated  only  if  the  other  diesel 
generator  became  inoperable  as  the 
result  of  a  "valid  failure"  as  defined  in 
Regulatory  Guide  1.108,  "Periodic 
Testing  of  Diesel  Generator  Units  Used 
as  Onsite  Elective  Power  Systems  at 
Nuclear  Power  Plants",  Revision  1, 
August  1977.  The  section  3/4.8.1  Bases 
would  also  be  modified  to  include  a 
proposed  definition  of  a  valid  failure. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 


evaluated;  or  (2]  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  licensee  provided 
an  analysis  that  addressed  the  above 
three  standards  in  the  amendment 
application. 

1.  No  significant  increase  in  the 
probability  or  the  consequences  of  an 
accident  previously  evaluated  results 
from  this  change  because: 

This  change  does  not  affect  the 
availability  or  function  of  equipment 
and/or  systems.  The  reduction  in  DC 
testing  would  not  subject  the  remaining 
redundant  operable  DCs  to  periods  of 
inoperability  and  reduced  reliability 
while  connected  to  offsite  and  nonvital 
loads  which  occur  during  the  required 
testing  when  one  other  DC  is  already 
inoperable.  This  would  tend  to  decrease 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  This  change  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  because: 

By  not  testing  the  remaining  operable 
DGs  as  currently  required  by  Tecfinical 
Specification  3.8,1.1,  no  possibility  of  a 
new  or  different  accident  previously 
evaluated  is  created  because  no  new 
modes  of  operation  are  introduced.  Ail 
equipment  functions  remain  as 
previously  evaluated  in  the  River  Bend 
Station  FSAR  and  SER.  Conformance 
with  applicable  Regulatory  Guides  is 
maintained  as  indicated  in  FSAR 
Section  1,8, 

3.  This  change  would  not  involve  a 
significant  reduc  jn  in  the  margin  of 
safety  because: 

The  perceived  gain  in  safety  from 
demonstrating  the  operability  of  the 
remaining  redundant  DGs  upon  the  loss 
of  one  DG  is,  in  part,  to  identify 
potential  common  mode/generic 
failures.  If  a  DG  were  discovered 
inoperable  while  in  the  standby  service 
mode  (i.e.,  no  failure  during  a  "valid 
test")  then  the  potential  common  mode/ 
generic  failure  can  be  investigated  and 
operability  of  the  remaining  DGs 
verified  without  increased  testing. 
Furthermore,  the  increased  testing 
represents  a  reduction  of  the  margin 
safety  due  to  the  vulnerability  of  the  DG 
when  connected  to  offsite  and  nonvital 
loads.  Additionally,  the  Technical 
Specification  bases  do  not  define  any 
margin  of  safety  for  this  surveillance 
requirement. 

The  proposed  amendment,  as 
discussed  above,  has  not  changed  the 
system  design,  function  or  operation  as 
discussed  in  the  FSAR  and  therefore, 
will  not  increase  the  probability  or  the 
consequences  of  a  previously  evaluated 


accident  and  will  not  create  a  new  or 
different  accident.  Adequate  assurance 
of  DG  availability  is  maintained  by  the 
testing  frequencies  specified  m  the 
normal  Technical  Specification 
surveillance  requirements.  Also,  the 
results  of  the  change  are  clearly  within 
acceptable  criteria  with  respect  to 
system  components,  design 
requirements  and  applicable  Regulatory 
Guides.  As  a  result,  the  ability  to 
perform  as  described  in  the  FSAR  is 
maintained  and  therefore,  the  proposed 
change  does  not  result  in  a  significant 
reduction  in  the  margin  of  safety. 
Therefore.  GSU  proposes  that  no 
significant  hazards  considerations  are 
involved. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
analysis. 

Local  Public  Document  Room 
Location:  Government  Documents 
Department,  Louisiana  State  University, 
Baton  Rouge,  Louisiana  70803 

Attorney  for  licensee:  Tvoy  B.  Conner, 
Jr,,  Esq.,  Conner  and  W'etterhahn,  1747 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20006 

NRC  Project  Director:  Jose  A,  Calvo 

Gulf  States  Utilities  Company,  Docket 
No.  50-458,  River  Bend  Station,  Unit  1 
West  Feliciana  Parish,  Louisiana 

Date  of  amendment  request:  August 
14, 1987. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  minimum  critical  power  ratio 
(MCPR)  for  the  second  cycle,  delete  the 
maximum  average  planar  linear  heat 
generation  rate  (MAPLHGR)  information 
for  the  fuel  being  discharged  at  the  end 
of  cycle  1.  and  add  the  reload  bundle 
MAPLHGR  information  for  fuel  being 
added  for  cycle  2  operation.  The  plant- 
specific  information  used  to  determine 
reactor  limits  was  submitted  by  the 
hcensee  by  letter  dated  July  31, 1987.  In 
addition,  the  fuel  bundles  that  are  being 
recycled  would  have  their  alpha- 
numeric identification  updated  to  be 
consistent  with  the  identification  in  the 
General  Electric  Standard  Application 
for  Reload  Fuel  (GESTAR),  and  various 
Technical  Specification  (TS)  Bases 
would  be  modified  to  reflect  the  updated 
information.  The  TSs  would  be  modified 
as  follows: 

(1)  The  MCPR  for  cycle  2  operation 
would  be  changed  to  1.07  compared  to 
1.06  as  required  by  TS  2.1.2  for  cycle  1 
operation.  Pages  B  2-1,  B  3/4  1-2,  B  3/4  2- 
2  and  B  3/4  2-4  of  the  TS  Bases  would 
also  be  modified  to  reflect  this  revised 
MCPR; 
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(2)  The  MAPLHGR  (current  Figure 
3.2.1-1)  for  core  fuel  type  P8SIB071 
would  be  deleted  because  this  fuel  is  to 
be  removed  from  the  reactor  at  the  end 
of  cycle  1; 

(3)  Current  Figures  3.2.1-2  through 
3  2.1-5  would  be  renumbered  3.2.1-1 
through  3.2.1^  and  the  alpha-numeric 
identification  of  the  fuel  bundles  would 
be  updated  to  be  consistent  with  the 
identification  in  GESTAR; 

(4)  The  MAPLHGR  versus  average 
planar  exposure  would  be  modified  for 
core  fuel  type  BP8SRB278: 

(5)  Figures  3.2.1-5  and  3.2.1-6. 
MAPLHGR  versus  average  planar 
exposure,  would  be  added  for  new 
bundle  types  BP8SRB299  and 
BP8SRB305.  These  new  bundle  types 
will  be  added  to  the  core  in  Reload  1. 
TSs  3.2.1  and  4.2.1  and  Bases  Page  B  3/4 
2-1  would  be  modified  to  reference  the 
MAPLHGR  versus  average  planar 
exposure  Figures  3.2.1-1  through  3.2.1-6; 

(6)  Bases  Tables  B  2.1.2-1  and  B  2.1.2-2 
would  be  deleted  and  Bases  Pages  B  2-1, 
B  2-2.  B  3/4  2-4  and  B  3/4  2-5  would  be 
revised  to  reference  GESTAR  which 
documents  the  bases  for  the  Safety  Limit 
MCPR  including  the  uncertainties  used 
and  the  nominal  values  of  parameters 
used  in  the  MCPR  statistical  analysis, 
and  the  approved  transient  methods 
used  to  analyze  Reload  1.  These  are 
administrative  changes  which  update 
the  Bases  for  River  Bend  Reload  1. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  licensee  provided 
an  analysis  that  addressed  the  above 
three  standards  in  the  amendment 
application. 

Safetv  Limit  MCPR  for  Reload  Cores 
and  MAPLHGRs  For  New  Bundles 

Safety  Limit  MCPR  is  1.07  for  this 
reload  core  as  opposed  to  1.06  for  the 
initial  core;  the  difference  is  due  to 
increased  uncertainties.  The  bases  for 
the  Safety  Limit  MCPR  appear  in 
GESTAR  as  approved  in  the  NRC's 
letter  dated  March  22,  1986  to  Ms.  J.S. 
Chamley  from  Gus  C.  Lainas.  This 
report  has  been  referenced  in  the 
Technical  Specifications  in  place  of  the 


redundant  information  currently  in  the 
Bases.  Plant-specific  information  used  to 
determine  reactor  hmits  has  been 
submitted  to  the  NRC  by  GSU  in  a  letter 
dated  July  31.  1987  (RBG-26368). 

The  10  CFR  50.46  establishes 
acceptance  criteria  for  fuel  and 
Emergency  Core  Cooling  Systems 
(ECCS).  MAPLHGR  limits  are 
established  to  ensure  that  the 
acceptance  criteria  are  met. 

Two  new  bundle  enrichments  are 
added  to  the  River  Bend  core  ir  Reload 
1.  MAPLHGR  limits  are  added  to  the 
Technical  Specifications  for  these  two 
bundles.  The  natural  enrichment  bundle 
type  has  been  removed  and  therefore, 
the  MAPLHGR  limit  has  been  deleted 
for  these  bundles. 

The  new  bundles  are  similar  to  other 
bundles  currently  in  the  River  Bend 
core. 

(1)  The  Safety  Limit  MCPR  is  set  such 
that  no  fuel  damage  is  calculated  to 
occur  if  the  limit  is  not  violated.  It  is 
determined  using  the  NRC  approved 
methods  (See  GESTAR).  which  is  a 
statistical  model  that  combines 
uncertainties  in  operating  parameters 
with  uncertainties  used  to  calculate 
critical  power.  For  reload  cores,  some  of 
the  uncertainties  used  in  the 
determination  of  the  Safety  Limit  MCPR 
are  larger  than  for  initial  cores.  The 
higher  Safety  Limit  MCPR  for  reload 
cores  accounts  for  these  increased 
uncertainties.  The  Safety  Limit  MCPR 
for  reload  cores  has  received  previous 
.VRC  approval  and  is  documented  in 
GESTAR.  Because  the  new  Safety  Limit 
MCPR  is  set  such  that  99.9%  of  the  fuel 
rods  in  the  core  are  expected  to  avoid 
boiling  transition  and  thereby 
accomplishes  the  same  purpose  as  the 
previous  limit,  this  change  does  not 
increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

This  change  provides  MAPLi^lGR 
limits  for  the  BP8SRB299  and  BP8SRB305 
bundles.  The  .MAPLHGRs  have  been 
calculated  using  .\RC  approved  methods 
(SAFE/REFLOOD:  see  GESTAR),  and 
the  results  of  the  analysis  provided  in 
the  River  Bend  Reload  1  Licensing 
Submittal  demonstrate  that  the 
acceptance  cntena  of  10  CFR  50  46  are 
met  with  substantial  margin. 

Therefore,  this  change  does  not 
increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

(2)  MCPR  and  MAPLHGR  do  not 
represent  an  mitiating  event  for  an 
accident.  The  Safety  Limit  MCPR  is 
adjusted  in  the  conservative  direction 
because  of  calculational  uncertainties 
and  no  changes  or  modifications  are 
made  to  the  River  Bend  facilitv.  so  this 


change  does  not  create  the  possibility  of 
a  different  kind  of  accident  than 
previously  evaluated. 

MAPLHGR  limits  are  provided  for 
each  bundle  type  and  no  changes  or 
modifications  are  made  to  the  River 
Bend  facility,  so  this  change  does  not 
create  the  possibility  of  an  accident 
different  than  previously  evaluated. 

(3)  The  Safety  Limit  MCPR  is  the  point 
at  which  no  fuel  damage  is  expected  to 
occur  as  discussed  in  GESTAR.  The 
Safety  Limit  MCPR  is  combined  with  the 
most  limiting  transient  change  to  the 
critical  power  ratio  to  establish  the 
operating  limit  MCPR.  The  Safety  Limit 
MCPR  and  the  change  resulting  from  the 
most  limiting  transient  have  been 
calculated  by  methods  described  in 
GESTAR.  These  methods  have  received 
previous  NRC  approvsl.  Therefore,  the 
proposed  amendment  does  not  reduce 
the  margin  of  safety. 

MAPLHGRs  are  determined  by 
analysis  to  ensure  the  acceptance 
criteria  of  10  CFR  50.46  are  met  and 
establish  the  margins  of  safety  for  fuel 
and  the  ECCS.  Calculations  using  NRC 
approved  models  described  in  GESTAR 
yield  results  well  within  these 
acceptance  criteria.  Therefore,  the 
proposed  amendment  does  not  result  in 
a  reduction  in  the  margin  of  safety. 

Change  in  Bundle  Names 

Retained  bundle  names  are  updated  to 
be  consistent  with  the  names  appearing 
in  GESTAR. 

This  change  is  an  administrative 
editorial  change  in  which  the  names  of 
the  bundles  in  the  River  Bend  core  are 
changed  to  be  consistent  with  the  names 
appearing  in  GESTAR.  The  bundles 
themselves  are  not  changed  or  are  the 
limits  applied  to  these  bundles.  Thus, 
there  is  no  change  or  modification  of 
River  Bend,  and  no  change  to  any 
existing  Limiting  Condition  for 
Operation,  Surveillance  Requirement,  or 
margin  of  safety.  Therefore,  this  change: 
(1)  does  not  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  previously  evaluated,  or  (3)  reduce  a 
margin  of  safety. 

The  proposed  amendment  will  not 
increase  the  probability  or  the 
consequences  of  a  previously  evaluated 
event  and  will  not  create  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated.  Also,  the  results 
of  this  proposed  change  are  clearly 
within  all  acceptable  criteria  with 
respect  to  system  components  and 
design  requirements.  The  ability  to 
perform  as  described  in  the  FSAR  is 
maintained  and  therefore,  the  proposed 
change  does  not  involve  a  significant 
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reduction  in  the  margin  of  safety.  GSU 
proposes  thiit  no  significant  hazards  are 
involved. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
analysis. 

Local  Public  Document  Room 
Location:  Government  Documents 
Department.  Louisiana  State  University, 
Baton  Rouge,  Louisiana  70803 

Attorney  for  licensee:  Troy  B.  Conner, 
[r.,  Esq..  Conner  and  Wetterhahn,  1747 
Pennsylvania  Avenue,  N\V., 
Washington,  DC  20006 

XRC  Pro;ect  Director:  Jose  A.  Calvo 

Indiana  and  Michigan  Electric  Company, 
Docket  Nos.  50-315  and  50-316,  Donald 
C.  Cook  Nuclear  Plant,  Unit  Nos.  1  and 
2,  Berrien  County,  Michigan 

Date  of  amendments  request:  July  31, 
1987. 

Description  of  amendments  request: 
The  proposed  amendments  would  add 
to  the  Technical  Specifications  the 
requirements  for  a  post-accident 
sampling  system,  sampling  and  analysis 
of  plant  effluents  or,  specifically,  noble 
gas  monitors,  and  containment  high 
range  radiation  monitors.  These 
additions  are  to  satisfy  requirements  of 
the  TMI  Action  Items  (\UREG-0737] 
I1B3,  II  F.1.2.  and  II  F.1.3  respectively,  in 
accordance  with  the  guidance  provided 
in  Generic  Letter  83-37. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  these 
standards  by  providing  certain 
examples  (51  FR  7751).  One  of  the 
examples,  (u),  of  actions  involving  no 
significant  hazards  considerations 
relates  to  a  change  that  constitutes  an 
additional  limitation,  restriction,  or 
control  not  presently  included  in  the 
Technical  Specifications.  This 
amendment  application  relates  directly 
to  the  example  in  that  the  requirements 
and  surveillances  for  the  post-accident 
sampling  system,  noble  gas  monitors, 
and  containment  high-range  radiation 
monitors  are  additional  limitations  for 
operation. 

Local  Public  Document  Room 
location:  Maude  Preston  Palenske 
Memorial  Library.  500  Market  Street,  St. 
Joseph,  Michigan  49085. 

Attorney  for  licensee:  Gerald 
Chamoff,  Esq.,  Shaw.  Pittman.  Potts  and 
Trowbridge,  2300  N  Street,  NVV., 
Washington.  DC  20037. 

i\,'RC  Project  Director:  David  L. 
Wigginton,  Acting. 


Iowa  Electric  Light  and  Power  Company, 
Docket  No.  50-331,  Duane  Arnold  Energy 
Center,  Linn  County,  Iowa 

Date  of  amendment  request:  January 
30, 1987 

Description  of  amendment  request: 
The  proposed  license  amendment  would 
revise  the  Duane  Arnold  Energy  Center 
(DAEC)  Facility  Operating  License  No. 
DPR-49,  extending  the  DAEC  Integrated 
Plan  (Plan)  two  years  beyond  the 
current  expiration  date  of  May  3, 1987. 
The  Plan  requires  that  the  Iowa  Electric 
Light  and  Power  Company  (lELP/the 
licensee)  follow  the  schedule  of  the 
DAEC  plant  modifications  mandated  or 
proposed  by  NRC,  or  identified  by  the 
licensee.  The  proposed  amendment  does 
not  involve  changes  to  plant  systems, 
components,  or  Technical 
Specifications. 

The  Integrated  Plan  was  originally 
approved  in  Amendment  No.  91,  dated 
May  3, 1983,  and  extended  by 
Amendment  No.  125,  dated  July  9, 1985. 
The  objective  of  the  Integrated  Plan  is  to 
integrate  all  planned  DAEC  plant 
modification  schedules  over  a  period  of 
five  years  to  assure  that  individual  tasks 
are  performed  in  an  efficient  and  cost/ 
resource-effective  manner. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  determination  if  significant 
hazards  considerations  exist,  by 
providing  certain  standards  (10  CFR 
50.92(c)).  A  proposed  amendment  to  an 
operating  license  for  a  facility  involves 
no  significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated,  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  extension  of  the  DAEC  Integrated 
Plan  beyond  its  current  expiration  date 
of  May  3, 1987,  is  intended  to  assure 
continuation  of  reliable  and  efficient 
plant  modifications  intended  to  enhance 
plant  safety.  In  addition,  the  extension 
is  purely  administrative  in  nature  and 
has  no  effect  on  existing  plant  systems 
or  equipment.  Therefore,  the  Plan  may 
reduce,  but  rot  increase,  the  probability 
or  the  consequences  of  an  accident 
previously  evaluated,  will  not  create  a 
new  or  different  kind  or  accident  from 
any  previously  evaluated,  and  will  not 
involve  any  reduction  in  a  margin  of 
safety. 

Based  on  the  above,  the  Commission's 
staff  has  made  a  proposed 


determination  that  the  proposed 
amendment  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
500  First  Street,  S.E.,  Cedar  Rapids,  lov\a 
52401. 

Attorney  for  licensee:  Jack  Newman, 
Esquire,  Kathleen  H.  Shea,  Esquire, 
Newman  and  Holtzinger,  1615  L  Street, 
NW.,  Washington,  DC  20036. 

NRC  Project  Director:  Martin  J. 
Virgilio,  Acting. 

Louisiana  Power  and  Light  Company, 
Docket  No.  50-382,  Waterford  Steam 
Electric  Station,  Unit  3,  St.  Charles 
Parish,  Louisiana 

Date  of  amendment  request:  July  29, 
1987. 

Description  of  amendment  request: 
The  proposed  amendment  will  increase 
the  maximum  allowable  internal 
containment  pressure  at  Waterford  3 
based  on  a  reanalysis  of  the  limiting 
Main  Steam  Line  Break  (MSLB)  event. 
Technical  Specification  Figure  3.6-1 
presently  defines  the  maximum 
containment  pressure  for  Modes  1-4  as  a 
curve  from  15.4  psia  at  80'  F  to  14.9  psia 
at  120°  F.  The  proposed  change  will 
replace  the  curve  with  a  single  pressure 
value  to  account  for  a  lower  analyzed 
peak  containment  pressure  and  revise 
the  measurement  units  from  "psia"  to 
"inches  water  gauge"  to  facilitate 
performance  of  the  surveillance 
requirements. 

As  noted  in  the  Bases,  the  maximum 
containment  pressure  allowed  under 
Technical  Specification  3.6.1.4  ensures 
that  the  containment  peak  pressure 
resulting  from  either  a  LOCA  or  MSLB 
event  will  not  exceed  the  containment 
design  pressure  of  44  psig.  To  satisfy 
this  condition,  LP&L  conducted  a  series 
of  analyses  for  LOCAs  (a  spectrum  of 
break  sizes)  and  MSLBs  (a  spectrum  of 
break  sizes  and  initial  power  levels)  to 
determine  the  event  which  would 
produce  the  peak  pressure  in 
containment.  These  analyses, 
summarized  in  FSAR  Tables  6.2-1  and 
6.2-2,  demonstrated  that  the  peak 
containment  pressure  of  43.76  psig 
occurred  for  a  7.4765  ft ^  MSLB  from  75% 
power  with  the  concurrent  failure  of  a 
containment  cooling  train.  The 
containment  design  pressure  of  44  psig, 
therefore,  allowed  a  margin  of  0.2  psig 
over  the  calculated  peak  pressure. 
Because  the  allowable  pressure  range 
was  small  and,  in  anticipation  of 
operational  difficulties  in  maintaining 
containment  pressure  in  such  a  narrow 
band,  LP&L  proposed  (and  the  NRC 

accepted)  Technical  Specification  3.6.1.4 

to  define  the  maximum  allowable 
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containment  pressure  as  a  function  of 
containment  temperature,  thereby 
allowing  an  operating  pressure  range 
slightly  larger  than  0.2  psig  for 
containment  temperatures  below  120°  F. 

Although  some  operational  flexibility 
was  afforded  through  expressing 
maximum  allowable  containment 
pressure  as  a  function  of  containment 
temperature,  the  narrow  pressure  range 
has  placed  undue  operator  attention  on 
maintaining  containment  pressure 
within  Technical  Specification  limits.  To 
resolve  this  concern,  LP&L  has 
reanalyzed  the  limiting  MSLB  event. 

The  peak  containment  pressure 
analyses  (those  presently  in  Section  6.2 
of  the  FSAR  and  the  MSLB  reanalysis) 
are  performed  using  a  modified  version 
of  the  CONTEMPT-LT  Mod  26  computer 
code.  A  description  of  the  computer 
code  and  modification  is  contained  in 
FSAR  Appendix  6.2B.  In  the  Waterford  3 
SER  (Section  6.2.1.1)  the  NRC  reviewed 
the  modified  computer  code  and  found  it 
acceptable  for  containment  analysis. 

Peak  containment  pressure  is  a 
sensitive  function  of  the  amount  of 
passive  containment  heat  sink.  To 
support  various  Cycle  1  and  2  analyses, 
LP&L  had  updated  the  pre-licensing 
estimates  of  passive  containment  heat 
sink  and  exposed  surface  area  to  reflect 
final  construction  activities  and  other 
station  modifications.  This  updated 
information  was  used  in  the  reanalysis 
of  the  limiting  75%  power  MSLB.  All 
other  analysis  assumptions  and  input 
data  described  in  FSAR  Section  6.2.1.1.3 
were  unchanged  from  the  original 
analysis.  Due  primarily  to  condensation 
on  the  increased  surface  area,  the  peak 
containment  pressure  for  the  limiting 
MSLB  case  was  reduced  from  43.76  psig 
to  42.3  psig. 

With  this  reduction  of  MSLB  peak 
pressure,  the  worst  peak  LOCA  pressure 
can  be  considered  as  the  limiting 
containment  accident  pressure. 
Referring  to  FSAR  Table  6.2-2,  the  new 
peak  pressure  of  43.2  psig  occurs  fnr  the 
9.82  ft^  DESLS  LOCA  with  minimum 
safety  injection.  This  value  in 
conjunction  with  the  containment  design 
pressure  of  44.0  psig,  defines  a  potential 
Technical  Specification  pressure  range 
of  0.8  psig. 

The  proposed  change  places  a  limit  of 
20  inches  water  gauge  (INW'G).  or 
approximately  0.72  psig,  on  the 
maximum  containment  pressure  during 
normal  operating  conditions.  As 
described  in  the  proposed  change  to 
Bases  Section  3/4.6.1.4.  the  calculated 
peak  LOCA  pressure  margin  of  0.8  psig 
(22.14  INVVG)  has  been  reduced  by  1.20 
INWG  to  account  for  potential 
instrument  error  and  0.94  INWG  for 
conservatism.  Because  of  the  increase  in 


pressure  margin  operating  range,  the 
variation  of  initial  containment  pressure 
due  to  containment  temperature  has 
been  ignored  in  the  proposed  change, 
providing  additional  conservatism. 

By  using  the  peak  LOCA  pressure  of 
43.2  psig  to  define  the  allowable  initial 
containment  pressure  range,  LP&L  is 
introducing  conservatism  into  Technical 
Specification  3.6.1.4  well  beyond 
instrument  error  concerns.  Unlike  the 
limiting  MSLB  case,  the  LOCA  events 
have  not  been  reanalyzed  utilizing  the 
updated  containment  heat  sink 
information,  primarily  because  of  the 
extended  schedule  necessary  for  the 
analyses.  While  the  additional  cases 
may  be  analyzed  m  the  future, 
operational  concerns  with  the  narrow 
pressure  range  presently  in  Technical 
Specification  3.6.1.4,  coupled  with  the 
lengthy  NRC  analyses  required,  dictate 
submittal  of  this  proposed  change  based 
only  on  the  limiting  MSLB  reanalysis. 
Should  the  LOCA  cases  be  reanalyzed, 
LP&L  expects  the  peak  LOCA  pressure 
to  be  reduced  to  less  than  or  equal  to  the 
reanalyzed  MSLB  pressure  of  42.3  psig. 
which  w'ould  provide  more  than  double 
the  pressure  range  requested  by  this 
proposed  change. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  NRC  staff  proposes  that  the 
proposed  changes  does  not  involve  a 
significant  hazards  consideration 
because,  as  required  by  the  criteria  of  10 
CFR  50.92(c).  operation  of  the  facihty  in 
accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  Create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
Involve  a  significant  reduction  in  the 
margin  of  safety.  The  basis  for  this 
proposed  findmg  is  given  below. 

(1)  The  proposed  change  introduces 
no  new  effect  into  the  previously 
evaluated  accidents  (.MSLB/LOCA) 
other  than  updating  the  MSLB  to  reflect 
plant  changes  in  passive  heat  sinks.  The 
MSLB  consequences  (i.e..  peak 
pressures)  are  reduced  while  still 
preventing  overall  peak  containment 
pressure  due  to  the  limning  LOCA  from 
exceeding  containment  design  pressure. 
Therefore,  there  is  no  increase  in 
probability  or  consequences  for 
previously  analyzed  events. 

(2)  The  purpose  of  Technical 
Specification  3.6.1.4  is  to  prevent  the 
maximum  contairmient  pressure  during 
any  MSLB/LOCA  from  exceeding  the 
containment  design  pressure.  The 
proposed  change  is  the  direct  result  of 
incorporating  as-built  passive  heat  sink 
data  into  the  MSLB  analysis  and  thereby 


reducing  the  MSLB  peak  pressure.  No 
new  plant  systems,  modes  of  operation 
or  setpoint  changes  have  been 
introduced  which  could  have  an  effect 
on  the  course  of  an  accident.  Therefore, 
the  proposed  change  will  not  create  the 
possibility  of  a  new  or  different  accident 
from  any  previously  evaluated. 

(3)  Technical  Specification  3.6.1.4 
prevents  exceeding  the  containment 
design  pressure.  The  proposed  change 
ensures  that  design  pressure  is  not 
exceeded  by  placing  a  limit  on 
maximum  containment  pressure  during 
Modes  1-4.  based  on  the  most  limiting 
containment  pressure  event,  thereby 
preserving  safety  margin,  in  fact,  the 
margin  from  the  limiting  event  peak 
pressure  (calculated  peak  pressure  plus 
maximum  allowable  containment 
pressure)  to  the  containment  de.^ign 
pressure  increases  from  0.04  psig  under 
the  existing  Technical  Specification  to 
0,08  psig  under  the  proposed  change. 
Additionally,  reanalaysis  of  the  LOCA 
event  would  be  expected  to  result  in  a 
peak  containment  pressure  much  lower 
than  that  credited  by  the  proposed 
change.  Therefore,  the  proposed  change 
does  not  involve  a  reduction  in  a  margin 
of  safety. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
analysis.  Based  on  the  review  and 
above  discussions  the  staff  proposes  to 
determine  that  the  proposed  changes  do 
not  involve  a  sigiuficant  hazards 
consideration. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection.  Lakefront, 
.New  Orleans,  Louisiana  70122 

Attorney  for  licensee:  Bruce  W. 
Churchill.  Esq..  Shaw.  Pittman.  Potts  and 
Trowbridge.  2300  N  Street  N.W.. 
Washington.  DC  20037 

NRC  Project  Director:  Jose  A.  Calvo 

Mississippi  Power  &  Light  Company. 
System  Energy  Resources,  Inc.,  South 
Mississippi  Electric  Power  Association, 
Docket  No.  50-416,  Grand  Gulf  Nuclear 
Station.  Unit  1.  Claiborne  Countj. 
Mississippi 

Date  of  amendment  request:  July  31. 
1987 

Description  of  amendment  request: 
This  amendment  would  change  the 
Technical  Specifications  to  reflect 
changes  in  the  quality  assurance 
organization  and  in  the  projects  and 
operational  analysis  organizations.  The 
proposed  changes  to  the  quality 
assurance  organization  will  provide  a 
two-manager  system  that  will  have  a 
clear  separation  of  the  department's  in- 
line functions  of  nondestructive 
examination,  inspection,  review  and 
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deficiency  control  from  the  independent 
oversight  functions  of  audits, 
procurement  quality,  support  and 
observations/assessments.  The 
proposed  changes  to  the  projects  area 
under  the  Site  Director  will  provide  a 
more  equdi  distribution  of  workload  and 
a  more  effective  management  chain  of 
command  for  plant  projects.  Other 
changes  involve  title  changes  to  more 
accurately  reflect  the  present  level  of 
responsibility.  The  following  specific 
changes  are  proposed: 

(1)  For  the  quality  assurance 
organization; 

a.  Change  the  position  of  Director. 
Quality  Assurance  to  Director.  Quality 
Programs  on  Figure  6.2.1-1  and  in 
Section  6.5.2.2. 

b.  Change  the  position  of  Manager, 
Nuclear  Site  Q.A  to  Manager,  Quality 
Services  on  Figure  6.2.1-1  and  in  Section 
6.5.1.2. 

c.  Change  the  position  of  Manager, 
Audits  QA  to  Manager,  Quality  Systems 
on  Figure  6.2.1-1. 

d.  Delete  the  position  of  Manager, 
Programs  Q.^  from  Figure  6.2.1-1. 

(2)  For  the  projects  and  operations 
analysis  organizations: 

a.  Add  the  position  of  Manager, 
Special  Projects,  to  Figure  6.2.1-1.  This 
position  will  report  directly  to  the  Site 
Director.  GGNS. 

b.  Delete  the  position  of  Manager. 
GGNS  Unit  1  Projects  from  Figure  6.2.1-1 
and  have  the  Manager.  Plant 
Modification  and  Construction  report 
directly  to  the  Site  Director. 

c.  The  block  in  Figure  6.2.1-1  entitled 
"Operational  Analysis  Group  (ISEG)" 
would  be  replaced  with  that  entitled 
"Manager,  Operations  Analysis  Group 
(ISEG)."  The  SRC  Composition  Section 
6.5.2.2  would  be  revised  to  indicate  the 
change  in  title. 

Busis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  Create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  provided  an  analysis 
of  significant  hazards  considerations  in 
its  request  for  a  license  amendment.  The 
licensee  has  concluded,  with 
appropriate  bases,  that  the  proposed 


amendment  satisfies  the  three  standards 
in  10  CFR  50.92  and,  therefore,  involves 
no  significant  hazards  considerations. 
The  licensee's  analysis  is  reproduced 
below  for  the  two  proposed  changes, 

(1)  Quality  assurance  organizational 
changes 

These  changes  are  primarily 
administrative  in  nature.  The 
individuals  assigned  to  the  newly 
created  positions  will  meet  the  relevant 
qualifi  cation  requirements  specified  in 
UFSAR  Chapter  13. 

SERI  has  evaluated  the  proposed 
changes  and  considers  them  not  to  in 
volve  a  significant  hazards 
consideration  for  the  following  reasons: 
Standard  1 

The  proposed  changes  will  not 
significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  because  the  changes  are 
administrative  in  nature.  The  proposed 
changes  to  the  quality  assurance 
organization  will  not  delete  any 
functions  currently  performed  by  the 
quality  assurance  organization  but  will 
consolidate  ceilain  functions  in  order  to 
increase  the  effectiveness  of  the 
departmentj'sj  internal  operation. 
Therefore,  the  proposed  changes  to  the 
organization  will  not  increase  the 
probability  or  consequences  of  any 
accident  previously  evaluated  because 
the  quality  assurance  function  will  be 
performed  more  effectively  through  the 
revised  organization. 
Standard  2 

The  proposed  changes  will  not  create 
the  possibility  of  a  new  or  different 
accident  from  any  accident  previously 
evaluated  because  the  proposed 
changes  will  not  affect  the  managerial 
and  administrative  controls  utilized  to 
assure  safe  operations  of  the  plant.  The 
quality  assurance  requirements  for  the 
design,  construction  and  operation  of 
safety[-]related  equipment  will  not  be 
affected  by  changes  to  the  quality 
assurance  organization.  Therefore  the 
proposed  changes  to  the  organization 
will  not  affect  the  performance  of  the 
plant  as  previously  analyzed  in  the 
FSAR.  j 

Standards  I 

The  proposed  change[s]  will  not 
involve  a  significant  reduction  in  [a] 
margin  of  safety.  The  proposed  changes 
to  the  quality  assurance  organization 
involve  only  the  realignment  of  existing 
function  and  the  addition  of  the  new 
functional  area  of  observation[s]/ 
assessments.  These  changes  are 
intended  to  enhance  the  effectiveness  of 
the  quality  assurance  organization. 
Therefore,  no  safety  margins  are 
affected  by  the  proposed  changes. 

(2)  Projects  and  operations  analysis 
organization  [phanges] 


These  changes  are  primarily 
administrative  in  nature.  The 
individuals  assigned  to  the  newly 
created  positions  will  meet  the  relevant 
qualification  requirements  specified  in 
UFSAR  Chapter  13. 

The  proposed  changejs]  [do]  not 
involve  a  significant  hazards 
consideration  because  operation  of 
Grand  Gulf  Unit  1  in  accordance  with 
this  change  would  not; 
Standard  1 

Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated.  The 
proposed  change[s]  [do]  not  involve  a 
change  in  plant  hardware,  plant 
operating  procedures,  or  plant 
emergency  procedures.  The  changes  to 
the  [ojffsite  [ojrganization  are 
administrative  in  nature  in  that  they 
more  equally  distribute  the  workload 
among  the  Site  Director's  staff.  The 
changes  to  the  [ojffsite  [ojrganization 
are  administrative  in  nature  in  that  they 
provide  a  more  effective  management 
chain  of  command  for  [n]uclear  [pjlant 
[ejngineering  support  groups. 
Standard  2 

Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed.  It  has  been 
determined  that  a  new  or  different  kind 
of  accident  will  not  be  possible  due  to 
this  change.  Th[ese]  change[s]  [are] 
administrative  in  nature  and  [require] 
individuals  assigned  to  the  newly 
created  positions  to  meet  qualifications 
specified  in  the  UFSAR. 
Standard  3 

Involve  a  significant  reduction  in  a 
margin  of  safety.  No  margins  of  safety 
are  affected  by  the  proposed  change[s] 
due  to  their  administrative  nature.  [The] 
[pjlant  and  offsite  organization[s]  [are] 
strengthened  and  qualification 
requirements  for  [the]  positions  are 
retained. 

The  NRC  staff  has  made  a  preliminaiy 
review  of  the  licensee's  analysis  and 
agrees  with  the  licensee's  conclusions 
that  the  three  standards  in  10  CFR  50.92 
are  met  for  the  proposed  operating 
license  amendment  for  Grand  Gulf 
Nuclear  Station,  Unit  1. 

Accordingly,  the  Commission 
proposes  to  determine  that  the 
requested  changes  to  the  Technical 
Specifications  do  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Hinds  Junior  College, 
McLendon  Library,  Raymond, 
Mississippi  39154 

Attorney  for  licensee:  Nicholas  S. 
Reynolds.  Esquire.  Bishop,  Liberman. 
Cook,  Purcell  and  Reynolds,  1200  17th 
Street.  N.'W.,  Washington,  DC  20036 
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SRC  Project  Director:  Herbert  N. 
Berkow 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-220,  Nine  Mile  Point 
Nuclear  Station,  Unit  No.  1,  Oswego 
County,  New  York 

Date  of  amendment  request:  July  8, 

1987 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 

the  Technical  Specifications  and 
associated  bases  relating  to  (he 
minimum  reactor  vessel  temperature  for 
pressurization  to  be  consistent  with  the 
measured  nil-ductility  temperature  shifts 
of  irradiated  Nine  Mile  Point  Unit  1 
reactor  vessel  material  specimens. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CF"R  50  92(c). 

The  licensee  has  presented  its 
determination  of  no  significant  hazards 
consideration  as  follows: 

1.  The  operation  of  Nine  Mile  Point  1, 
in  accordance  with  the  proposed 
amendment,  will  not  involve  a 
significant  increase  m  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  amendment 
incorporates  the  results  of  testing  of 
Nine  Mile  Point  Unit  1  reactor  vessel 
material  surveillance  specimens  which 
have  been  irradiated  during  station 
operation.  Testing  of  the  material 
su-T-veillance  specimens  was  performed 
in  accordance  with  10  CFR  Part  50 
Appendix  H. 

Componenis  of  the  reactor  primary 
coolant  system  are  operated  so  that  no 
substantial  pressure  is  imposed  unless 
the  reactor  vessel  materials  are  above 
nil-ductility  transition  temperature.  The 
nil-ductility  transition  temperature 
increases  as  a  function  of  the  integrated 
neutron  dose.  The  proposed  amendment 
incorporates  (1)  the  results  of  testing  of 
irradiated  Nine  Mile  Point  Unit  1  reactor 
vessel  material,  (2)  calculation  of  stress 
intensity  factors  according  to  Appendix 
G  of  Section  III  of  the  ASME  Boiler  and 
Pressure  Vessel  Code  1980  Edition  with 
Winter  1982  Addenda  and  (3)  the 
Regulatory  Guide  1.99  (Proposed 
Revision  2)  method  for  extrapolation 
with  the  exception  of  the  recommended 
addition  of  one  standard  deviation  to 
the  nil-ductility  shifts. 

Operation  of  Nine  Mile  Point  Unit  1  in 
accordance  with  the  proposed  pressure/ 
temperature  operating  limits  will 
preclude  brittle  failure  of  the  reactor 
Vessel  material.  Safety  margins  for 
brittle  failure  will  be  in  accordance  with 


those  specified  in  10  CFR  50  Appendix  G 
and  Appendix  G  of  the  ASME  Code. 

Therefore,  the  proposed  amendment 
will  not  involve  a  significant  increase  in 
the  probability  of  consequences  of  an 
accident  previously  evaluated. 

2.  The  operation  of  Nine  Mile  Point 
Unit  1,  in  accordance  with  the  proposed 
amendment,  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  amendment 
incorporates  pressure /temperature 
operating  limits  based  on  analysis  of 
irradiated  samples.  No  modification  to 
the  plant  is  required  in  order  to 
implement  the  proposed  amendment. 
The  NRC  staff  notes  that  the  existing 
limits  are  also  based  on  analysis  of 
irradiated  samples.  Therefore,  the 
proposed  limits  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  operation  of  Nine  Mile  Point  1, 
in  accordance  with  the  proposed 
amendment,  will  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

Implementation  of  the  proposed 
pressure/temperature  operating  limits 
will  ensure  station  operations  are 
conducted  with  the  reactor  vessel 
materials  above  nil-ductility  transition 
temperature.  Operation  in  accordance 
with  the  proposed  pressure/temperature 
operating  limits  and  proposed 
surveillance  program  will  preclude 
brittle  failure  of  the  reactor  vessel 
material,  since  safety  margins  specified 
in  10  CFR  Part  50  Appendix  G  and  the 
ASME  Code  Appendix  G  will  be 
maintained. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis.  Therefore,  the  staff 
proposes  to  determine  that  the 
application  for  amendment  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  State  University  of  New  York, 
Penfield  Library,  Reference  and 
Documents  Department,  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Troy  B.  Conner, 
Jr.,  Esquire.  Conner  &  Wetterhahn,  Suite 
1050, 1747  Pennsylvania  Avenue,  N.W., 
Washington,  DC20OO6. 

\'RC  Project  Director:  Robert  A. 
Capra,  Acting  Director 

Niagara  Mohawk  Power  Corporation, 
Docket  .\'o.  50-220,  Nine  Mile  Point 
Nuclear  Station,  Unit  No.  1,  Oswego 
County,  New  York 

Date  of  amendment  request:  July  31, 
1987 


Description  of  amendment  request: 
The  licensee  has  proposed  to  revise 
certain  of  the  Environmental  Monitoring 
Technical  Specifications  to  make  them 
more  consistent  with  those  for  Nine  Mile 
Point  Unit  2. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50,92(c). 

The  licensee  has  presented  its 
determination  of  no  significant  hazards 
consideration  as  follows: 

1.  The  operation  of  Nine  Mile  Point 
Unit  1,  in  accordance  with  the  proposed 
amendment,  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

None  of  the  proposed  changes  affects 
the  probability  or  consequences  of  an 
accident.  The  changes  to  the 
Environmental  Monitoring  Program  are 
only  administrative.  Release  limits  will 
not  be  increased  by  this  change. 
Therefore,  the  proposed  changes  will  not 
increase  the  probability  or  consequence 
of  an  accident  previously  evaluated. 

2.  The  operation  of  Nine  Mile  Point 
Unit  1,  in  accordance  with  the  proposed 
amendment,  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

None  of  the  proposed  changes  affects 
the  operation  of  any  safety  system.  This 
is  strictly  an  administrative  change  for 
consistency  with  Unit  2  Technical 
Specifications.  Therefore,  there  is  no 
possibility  of  a  new  or  different  kind  of 
accident  created  by  this  change. 

3.  The  operation  of  Nine  Mile  Point 
Unit  1,  in  accordance  with  the  proposed 
amendment,  will  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

The  changes  to  the  Environmental 
Monitoring  Program  are  only 
administrative.  Release  limits  are  not 
increased  by  this  change,  and  plant 
safety  systems  are  not  affected. 
Consequently,  there  will  be  no  reduction 
in  the  margin  of  safety. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis.  Therefore,  the  staff 
proposes  to  determine  that  the 
application  for  amendment  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  State  University  of  New  York, 
Penfield  Library,  Reference  and 
Documents  Department,  Oswego,  New 
York  13126. 


34016 


I 

Federal  Register  /  Vol.  52,  No.  174  /  Wednesday.  September  9,  1987  /  Notices 


Attorney  for  licensee:  Troy  B.  Conner, 
jr..  Esquire,  Conner  &  Wetterhahn,  Suite 
1050,  1747  Penns\  Ivania  .Avenue,  N.W., 
Washington.  DC'20006. 

NEC  Project  Director:  Robert  A. 
Cupra.  .'\ctmg  Diiector 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-220,  Nine  Mile  Point 
Nuclear  Station,  Unit  No.  1,  Oswego 
County,  New  York 

D'jte  of  amendment  request:  August 
21,  1986 

Description  of  amendment  request: 
The  proposed  amendment  would;  (1) 
revise  the  end-of-cycle  thermal  power 
limit  to  "forty  (40)  percent  minimum",  (2) 
revise  the  existing  end-of-cycie  limiting 
condition  for  operation  from  license 
condition  2.C.(3),  and  (3)  add  the  new 
end-of-cycle  limiting  condition  for 
operation  to  Technical  Specification 
(TS|  Section  3.1.7h. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c). 

The  licensee  has  determined  and  the 
NRC  staff  agrees  that  the  proposed 
amendment  will  not: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated.  The 
original  intent  of  the  end-of-cycle 
thermal  power  limit  was  to  provide  a 
precautionary  measure  to  prevent 
operation  in  unanalyzed  areas.  The 
proposed  revision  takes  credit  for  the 
General  Electric  generic  BWR  analysis 
which  is  a  part  of  Amendment  No.  7  to 
GESTAR  (NEDE-24011P-A-7-US)  dated 
August  1985.  GEST.'\R  is  the  licensing 
topical  report  for  reload  analysis 
applicable  to  Nine  Mile  Point  Unit  1 
which  has  received  NRC  approval. 
General  Electric  concluded  that  the  end- 
of-cycle  licensing  analysis 
conservatively  bounds  coastdown 
operation  to  40  percent  power.  The 
proposed  change  does  not  change  the 
original  intent  of  License  Condition 
2.C.(3).  but  revises  it  to  reflect  more 
recent  analyses.  Removing  this  limiting 
condition  for  operation  from  the  license 
and  adding  it  to  Section  3,1.7H  of  the  TS 
is  requested  for  administrative  purposes. 
This  change  also  provides  clarification 
that  this  limiting  condition  for  operation 
applies  to  coastdown  operations  for  all 
fuel  cycles. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated.  The 
proposed  amendment  would  restrict 
plant  operation  to  the  area  analyzed  and 
approved  for  end-of-cycle  coastdown. 


thus  precluding  the  possibility  of  an 
unanalyzed  accident  or  malfunction. 

(3)  Involve  a  significant  reduction  in 
the  margin  of  safety.  The  General 
Electric  analysis  was  performed  over  a 
range  of  power  with  the  safety  limits 
analyzed  including  MCPR,  Peak  Heat 
Flux  and  peak  vessel  pressurization.  The 
margin  to  all  safety  limits  analyzed 
increased  linearly  as  power  decreased. 
The  change  to  40  percent  power  merely 
reflects  the  boundary  conditions  of  the 
end-of-cycle  licensing  analysis. 

Accordingly,  the  staff  has  made  a 
proposed  determination  that  the 
application  for  amendment  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  State  University  of  New  York, 
Penfield  Library,  Reference  and 
Documents  Department,  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Troy  B.  Conner, 
Jr.,  Esquire,  Conner  &  Wetterhahn,  Suite 
1050, 1747  Pennsylvania  Avenue,  N.W., 
Washington,  DC  20006. 

NRC  Project  Director  Robert  A. 
Capra,  Acting  Director 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-423,  Millstone  Nuclear 
Power  Station,  Unit  No.  3,  New  London 
County,  Connecticut 

Date  of  amendment  request:  July  31, 
1987 

Description  of  amendment  request: 
The  amendment  would  revise  Technical 
Specification  4.7.10.e.(2)  to  require  the 
test  results  on  each  snubber  sequentially 
in  its  assigned  order  in  the  random 
sample  and  to  replace  the  "reject" 
region  on  Figure  4.7-1  with  an  expanded 
"continue  testing"  region. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  In 
accordance  with  10  CFR  50.92,  the 
licensee  has  concluded  that  the 
amendment  does  not  involve  a 
significant  hazards  consideration 
because  the  changes  do  not; 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated.  The 
proposed  changes  alleviate  any 
possibility  of  unnecessary  100  percent 
testing  of  the  Millstone  Unit  No.  3 
snubber  populations  during  future 
refueling  outages.  Deletion  of  the 
"reject"  region  does  not  reduce  the 
confidence  level  in  the  snubber 
population  because  that  is  set  by 
"accept"  region. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated.  There  are  no  new 
failure  modes  associated  with  the 
proposed  changes  as  no  design  changes 
have  been  made.  The  acceptance 
criteria  for  a  population  of  snubbers  has 


not  changed.  Therefore,  the  proposed 
changes  will  not  increase  the  possibility 
of  an  accident  or  malfunction  of  a 
different  type  than  any  evaluated 
previously  in  the  safety  analysis  report. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety.  Because  there  is  no 
change  to  the  safety  limits  and  there  is 
no  impact  on  the  basis  of  the  Technical 
Specification. 

The  staff  has  reviewed  the  licensee's 
submittal  and  agrees  with  its  no 
significant  hazards  determination. 

Local  Public  Document  Room 
location:  Waterford  Public  Library.  49 
Rope  Ferry  Road,  Waterford, 
Connecticut  06385 

Attorney  for  licensee:  Gerald  Garfield, 
Esquire,  Day,  Berry  and  Howard,  One 
Constitution  Plaza,  Hartford, 
Connecticut  06103. 

NRC  Project  Director:  John  F.  Stolz 

Northern  States  Power  Company, 
Docket  No.  50-263,  Monticello  Nuclear 
Generating  Plant,  Wright  County, 
Minnesota 


Date  of  amendment  request: 
December  5, 1986. 

Description  of  amendment  request: 
The  amendment  would;  (1)  Revise 
Tables  4.1.1,  4.1.2,  and  4.2.1  to  reflect  the 
installation  of  new  analog  trip  units  for 
reactor  water  level  reactor  protection 
system  and  EGGS  initiation 
instrumentation  (NUREG-0737,  Item 
II.F.2  Inadequate  Core  Cooling 
Instrumen  tation);  (2)  Revise  the 
Technical  Specifications  to  reflect  logic 
changes  made  to  implement  the 
requirements  of  NUREG-0737,  Item 
ILK. 3. 18.  A  bypass  timer  was  added  to 
the  reactor  low  pressure  permissive 
start  switch  contacts  for  each  Core 
Spray  and  LPCI  System  division  and  the 
high  drywell  initiation  signal  was 
removed  from  the  Auto  Pressure  Relief 
System;  and  (3)  Lower  the  Safety/Relief 
Valve  Discharge  Pipe  Pressure  Switch 
Settings  and  related  items. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not;  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 
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The  licensee  has  addressed  the  above 
three  standards  as  they  relate  to  the 
proposed  changes  to  determine  whether 
they  constitute  a  significant  hazards 
consideration.  The  licensee's  evaluation 
is  provided  below: 

7,  Inadequate  Core  Cooling 
Instrumentation  -  NUREG-0737.  Item 
II.F.2. 

(1)  These  proposed  changes  would 
revise  the  Technical  Specifications  to 
reflect  the  upgrading  of  reactor  vessel 
water  level  instrumentation  used  for  the 
ECCS  and  reactor  protection  systems  at 
Monticello.  The  installation  of  this 
instrumentation  was  recommended  by 
the  NRC  Staff  in  Generic  Letter  84-23 
dated  October  24,  1984.  The  specific 
Monticello  modification  of  the  level 
columns  and  installation  of  analog 
instnimentation  was  approved  by  the 
NRC  staff  in  a  letter  dated  May  28,  1985. 
The  proposed  Technical  Specification 
changes  revise  the  surveillance  specified 
for  water  level  instrumentation  to  make 
it  applicable  to  the  new  analog 
instrumentation  instead  of  the 
originally  installed  mechanical  level 
switches.  Since  these  changes  will  result 
in  more  reliable  reactor  vessel  w^ater 
level  instrumentation  for  initiation  of 
ECCS  equipment  and  tripping  the 
reactor,  plant  safe'y  will  bo  enhanced 
and  the  probability  or  consequences  of 
an  accident  involving  a  failure  or 
malfunction  of  this  instrumentation  will 
be  reduced. 

There  are  a  small  number  of 
corrections  to  information  provided  on 
Tables  4.1.1  and  4.2.1  to  make  them 
accurately  describe  installed 
instrumentation.  These  are  purely 
administrative  changes  and  cannot 
affect  the  probability  or  consequences  of 
any  accident. 

(2)  These  changes  deal  with 
surveillance  testing  requirements, 
specifically  calibration  intervals 
applicable  to  upgraded  reactor  water 
level  instrumentation.  The  revised 
surveillance  is  consistent  with  ,\RC  staff 
guidelines  previously  applied  to  similar 
instrumentation  installed  for 
recirculation  pump  trip  and  alternate 
rod  injection  initiation.  For  these 
reasons  the  proposed  changes  cannot 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

(3)  As  discussed  above,  the  proposed 
changes  revise  the  Technical  Speci 
fications  installed  for  reactor  vessel 
water  level.  The  new  instrumentation 
replaces  less  reliable  instrumentation 
provided  in  the  original  plant  design.  All 
of  the  original  ECCS  and  reactor 
protection  system  functions  are 
accomplished  by  the  new 
instrumentation.  The  margin  of  safety  is 


therefore  increased  by  the  installation  of 

this  instrumentation  and  the  issuance  of 
Technical  Specifications  appropriate  to 
the  new  equipment.  There  are  a  small 
number  of  administrative  changes  which 
add  clarification  and  which  are 
descriptive  in  nature.  They  have  no 
effect  on  any  safety  margin. 

2.  ADS  Logic  Modifications  -  NUREG- 
0737,  Item  U.K. 3. 18. 

(1)  The  proposed  Technical 
Specification  changes  reflect  the 
completion  of  a  modification  to  the 
.'\utomatic  Pressure  Relief  System  at  the 
Monticello  Nuclear  Generating  Plant 
required  by  the  NRCs  TMl  Action  Plan 
and  previously  reviewed  and  found 
acceptable  by  the  NRC  staff.  The 
changes  permit  automatic  actuation  of 
the  Automatic  Pressure  Relief  System  on 
small  reactor  coolant  system  breaks 
which  do  not  increase  drywell  pressure. 
The  original  plant  design  required  both 
low-low  reactor  water  level  and  high 
drywell  pressure  signals  for  actuation  of 
the  Automatic  Pressure  Relief  System, 

These  changes  will  allow  the 
Automatic  Pressure  Relief  System  to 
respond  automatically  to  a  wider  range 
of  small  break  accidents  and  plant 
safety  will  be  improved.  An  additional 
surveillance  test  of  the  inhibit  switch  is 
also  added  which  will  increase  the 
reliability  of  this  function  and  reduce 
the  probability  of  spurious  operation. 
For  this  reason  the  changes  will  not 
result  in  any  increase  in  the  probability 
or  consequences  of  an  accident. 

(2)  As  discussed  above,  the  proposed 
Technical  Specifications  changes 
accommodate  a  modification  made  to 
the  plant  which  was  a  requirement  of 
the  TMl  Action  Plan.  The  modification 
makes  the  Automatic  Pressure  Relief 
System  less  dependent  on  operator 
action.  Response  to  analyzed  accidents 
requiring  reactor  depressurization  is 
improved.  Spurious  operation  is 
prevented  by  including  a  new  timer  in 
the  logic  design.  Inhibit  sw-itch 
surveillance  further  reduces  the 
probability  of  spurious  operation.  No 
new  type  or  different  tjT^e  of  accident  is 
introduced  by  adding  additional 
requirements  related  to  this  logic  change 
to  the  Technical  Specifications, 

(3)  As  discussed  above,  the  proposed 
changes  are  related  to  a  TMl  Action 
Plan  modification  which  increases 
margins  of  safety  by  making  the 
Automatic  Pressure  Relief  System  less 
dependent  on  operator  action.  Design 
features  intended  to  reduce  unwanted 
low  pressure  ECCS  pump  starts  on 
water  level  transients  are  preserved, 

3.  Safety/Relief  Valve  Discharge  Pipe 
Pressure  Switches  and  Related  Items. 

(1)  The  proposed  amendment  would 
revise  the  Technical  Specifications  to 


lower  the  setpoint  specified  for  the 
safety-relief  valve  discharge  pipe 
pressure  switches  to  permit  them  to 
function  as  valve  position  detection 
instrumentation  at  low  reactor 
pressures.  This  setpoint  change  has 
been  evaluated  and  found  to  have  no 
effect  on  the  low-low  set  logic  function. 
The  switches  will  detect  a  safety/relief 
valve  actuation  on  sensing  30  psid  in  the 
discharge  line  instead  of  50  psid.  Since 
there  will  be  no  change  in  the  operation 
of  the  low-low  set  logic,  and  the 
pressure  switches  will  be  more 
responsive  at  low  reactor  pressures  for 
valve  position  indication  purposes,  this 
change  will  enhance  the  accident 
monitoring  function.  There  will  be  no 
increase  in  the  probability  or 
consequences  of  any  accident 
previously  evaluated. 

The  change  in  function  description  in 
Table  3.2.7,  the  additions  to  Table  4.2.1, 
and  the  revision  to  Specification  3.6.E.2 
are  administrative  changes.  They  have 
no  effect  on  any  component.  They 
provide  clarification  and  eliminate 
redundancy.  For  these  reasons  they  can 
have  no  effect  on  the  probability  or 
consequences  of  any  previously 
analyzed  accident, 

(2)  The  proposed  reduction  in  pressure 
switch  setpoint  will  make  the  switches 
more  response  valve  position  indicators 
at  low  reactor  pressures.  No  new 
accidents  or  different  types  of  accidents 
are  created  by  this  setpoint  change, 

(3)  The  proposed  administrative 
changes  are  for  purposes  of  clarification 
and  elimination  of  redundancy.  No 
actual  revisions  in  equipment  or 
procedures  will  result  from  these 
changes.  They  cannot  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

As  discussed  above,  the  proposed 
changes  revise  a  Technical  Specification 
setpoint  and  provide  clarification  and 
elimination  of  redundancy.  The  changes 
will  result  in  a  more  responsive  safety/ 
relief  valve  position  indication  system  at 
low  reactor  pressures  and  clearer 
Technical  Specification  requirements. 
Margins  of  safety  are,  therefore, 
enhanced. 

The  staff  has  reviewed  the  licensee's 
evaluation  and  concurs  with  its 
conclusions.  Based  on  the  information 
provided,  the  staff  proposes  to 
determine  that  the  proposed  amendment 
does  not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library, 
Technology  and  Science  Department, 
300  Nicollet  Mall,  Minneapolis, 
Minnesota  55401, 
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Attorney  for  licensee:  Gerald 
Charnoff,  Esq.,  Shaw.  Pittman.  Potts  and 
Trowbridge,  2300  N  Street,  NW, 
Washington,  DC  20037. 

XRC  Project  Director:  David  L. 
Wigginton.  Acting. 

Sacramento  Muncipal  Utility  District, 
Docket  No.  50-312,  Rancho  Seco  Nuclear 
Generating  Station,  Sacramento  County, 
California 

Date  of  amendment  request:  June  29, 
1987 

De.'icriptlon  a*'  amendment  request: 
The  proposed  Technical  Specification 
amendment  would  add  requirements  for 
the  meteorological  monitoring 
instrumentation  to  the  Rancho  Seco 
Nuclear  Generating  Station  Technical 
Specifications.  There  are  no 
meteorological  instrumentation 
requirements  in  the  existing 
Specifications.  The  proposed  addition  to 
the  Specifications  includes  limiting 
conditions  for  operation,  surveillance 
requirements,  and  the  bases  associated 
with  the  meteorological  monitoring 
instrumentation. 

Meteorological  monitoring 
requirements  are  included  in  Technical 
Specifications  to  ensure  that  the 
capability  exists  to  estimate  radiation 
doses  offsite  in  the  event  of  an  airborne 
radioactive  release  from  the  site.  The 
proposed  amendment  also  includes 
revisions  to  the  table  of  contents  to 
accommodate  the  additional 
specifications. 

Basts  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  certain  examples  (51  FR 
7751).  Examples  of  actions  involving  no 
significant  hazards  considerations 
include:  (i)  A  purely  administrative 
change  to  technical  specifications;  for 
example,  a  change  to  achieve 
consistency  throughout  the  technical 
specifications,  correction  of  an  error,  or 
a  change  in  nomenclature,  and  (ii)  A 
change  that  constitutes  an  additional 
limitation,  restriction,  or  control  not 
presently  included  in  the  technical 
specifications:  for  example,  a  more 
stringent  surveillance  requirement. 

The  changes  included  in  the  proposed 
amendment  fall  into  the  two  categories 
referenced  above.  The  majority  of  the 
changes  include  additional  limitations 
and  surveillances  associated  with  the 
meteorological  monitoring 
instrumentation  (example  ii).  The 
proposed  change  to  the  table  of  contents 
IS  encompassed  by  example  (i),  a  purely 
administrative  change. 


On  this  basis,  the  Commission 
proposes  to  determine  that  the  proposed 
amendment  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Sacramento  City-County 
Library,  828  I  Street,  Sacramento, 
California  95814 

Attorney  for  licensee:  David  S. 
Kaplan,  Sacramento  Municipal  Utility 
District,  6201  C  Street,  P.  O.  Box  15830, 
Sacramento,  California  98513 

NRC  Project  Director:  George  W, 
Knighton 

Sacramento  Municipal  Utility  District, 
Docket  No,  50-312,  Rancho  Seco  Nuclear 
Generating  Station,  Sacramento  County. 
California 

Date  of  amendment  request:  June  29, 
1987 

Description  of  amendment  request: 
The  proposed  amendment  would  modify 
the  surveillance  requirements  of 
Specification  4.10  "Control  Room/ 
Technical  Support  Center  Emergency 
Filtering  System,"  and  its  related  Bases, 
One  proposed  change  would  add  a 
surveillance  to  assure  that  the  system  is 
capable  of  maintaining  the  Control 
Room  and  the  Technical  Support  Center 
at  a  temperature  of  no  more  than  80°  F 
for  at  least  3  hours.  Another  proposed 
change  would  delete  the  requirement  to 
perform  post  maintenance  associated 
surveillances  of  the  system's  automatic 
actuation  features.  The  automatic 
actuation  features  would  be  tested  once 
per  refueling  period  or  once  every  18 
months  whichever  occurs  first.  A 
surveillance  would  be  added  to  assure 
that  the  makeup  air  flow  entering  the 
system  does  not  exceed  1760  CFM. 

The  other  changes  associated  with  the 
proposed  amendment  involve  changes  in 
nomenclature  for  specifying  surveillance 
parameters  and  changes  to  the  bases 
section  which  describe  the  rationale  for 
the  surveillance  requirements. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c}.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  does  not  involve  a  significant 
hazards  consideration  if  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  [2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
an  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  do  not  involve 
a  significant  increase  in  the  probability 


or  consequence  of  an  accident 
previously  evaluated  since  the 
functional  requirements  of  the  Essential 
Filtering  System  are  not  changed  by  the 
proposed  amendment.  Although  the 
proposed  amendment  does  include  a 
request  to  delete  certain  post 
maintenance  associated  surveillances  of 
system  automatic  actuation  features,  the 
requirement  to  test  the  automatic 
actuation  during  the  refueling  interval 
will  be  retained.  This  is  not  a  significant 
reduction  in  surveillance  requirements 
and  does  not  significantly  increase  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  changes  do  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  previously 
analyzed  since  the  functional 
requirement  of  the  system  have  not 
changed  and  existing  accident  analyses 
remain  applicable. 

The  proposed  changes  do  not  involve 
a  significant  reduction  in  the  margin  of 
safety.  The  amendment  addresses  only 
surveillance  requirements  and  the 
proposed  changes  are  minor.  The  impact 
on  the  margin  of  safety  is  insignificant. 

The  Commission  has  also  provided 
guidance  concerning  the  application  of 
the  standards  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  certain  examples  (51  FR 
7751).  The  examples  of  actions  involving 
no  significant  hazards  considerations 
include  (i)  a  purely  admini  strative 
change  to  the  technical  specifications; 
for  example,  a  change  to  achieve 
consistency  throughout  the  technical 
specifications,  correction  of  an  error,  or 
a  change  in  nomenclature  and  (ii)  a 
change  that  constitutes  an  additional 
limitation,  restriction,  or  control  not 
presently  included  in  the  technical 
specifications;  for  example,  a  more 
Stringent  surveillance  requirement. 
Except  for  reduction  in  the  surveillances 
described  above,  most  of  the  proposed 
changes  impose  additional  limitations, 
restrictions,  and  surveillance.  Therefore, 
the  proposed  changes  are  similar  to  the 
second  example  and  do  not  involve 
significant  hazards  considerations.  The 
remainder  of  the  proposed  changes  are 
changes  in  nomenclature  and  are  similar 
to  the  first  example;  therefore,  they  do 
not  involve  a  significant  hazards 
consideration. 

Based  on  the  above  discussion,  the 
staff  agrees  with  the  licensee's  findings 
that  the  proposed  amendment  does  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Sacramento  City-County 
Library,  828  I  Street,  Sacramento, 
California  95814 
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Attorney  for  licensee:  David  S. 
Kaplan,  Sacramento  Municipal  Utility 
District,  6201  S  Street.  P.  O.  Box  15830. 
Sacramento,  California  95B13 

NRC  Project  Director:  George  W. 
Knighton 

South  Carolina  Electric  and  Gas 
Company,  South  Carolina  Public  Service 
Authority,  Docket  No.  50-395.  Virgil  C. 
Summer  Nuclear  Station,  Unit  1, 
Fairrield  County,  South  Carolina 

Date  of  amendment  request:  July  6, 
1987 

Description  of  amendment  request: 
The  amendment  would  revise  Technical 
Specification  (TS)  Sections  6.2, 
"Organization,"  and  6.4,  "Training."  The 
changes  delete  the  organization  charts 
from  the  Technical  Specifications  and 
revise  the  retraining  and  replacement 
training  program.  The  proposal  to  delete 
the  charts  has  been  endorsed  by  the 
VVestinghouse  Owner's  Group  as  a  lead 
plant  item.  Shearon  Harris  is  the  lead 
plant  for  this  item. 

Previously,  organization  changes  have 
resulted  in  South  Carolina  Electric  and 
Gas  Company  (SCE&G)  processing  and 
NRC  review  of  license  amendment 
requests.  Consistent  with  the  NRC  and 
industry  commitment  to  improve  TS, 
SCE&G  proposes  to  delete  the 
organization  charts  from  the  TS.  thereby 
eliminating  needless  expenditure  of  both 
NRC  and  utility  resources.  As  in  the 
past,  the  NRC  will  continue  to  be 
informed  of  organizational  changes 
through  other  required  submittals. 

For  example.  Chapter  13  of  the  Final 
Safety  Analysis  Report  provides  a 
description  of  the  organization,  as  well 
as  detailed  organization  charts.  As 
required  by  10  CFR  50.71(e),  SCE&G 
submits  annual  updates  to  the  FSAR.  10 
CFR  50.54(a)(3)  and  10  CFR  50, 
•Appendix  B,  govern  changes  to  the 
organization  described  in  the  Quality 
Assurance  Program;  some  of  these 
organizational  changes  require  prior 
NRC  approval.  The  NRC  resident 
inspector  will  also  be  made  aware  of 
any  changes  in  the  organization. 

The  proposed  change  to  the  training 
section  revises  the  retraining  and 
replacement  training  program  to  meet  or 
exceed  the  requirements  of  amended  10 
CFR  55  effective  May  26.  1987.  The  Final 
Safety  Analysis  Report  is  being  revised 
to  reflect  this  change. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

The  Commission  has  provided 
standards  in  10  CFR  50.92(c)  for 
determining  whether  a  significant 
hazards  consideration  exists.  A 
proposed  amendment  to  an  operating 
license  for  a  facility  involves  a 
significant  hazards  consideration  if 
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operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not:  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated:  (2)  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evalua'ed;  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety.  The 
licensee  has  determined  for  the  deletion 
of  organization  charts  that: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  because 
deletion  of  the  organization  charts  does 
not  affect  plant  operation  in  any 
manner. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  than 
previously  evaluated  because  the 
proposed  change  is  administrative  in 
nature  and  no  physical  alterations  of 
plant  configuration  or  changes  to 
setpoints  or  operating  parameters  are 
proposed. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety.  Through  SCE&G's 
Quality  Assurance  programs  and  efforts 
to  maintain  only  the  most  qualified 
personnel  in  positions  of  responsibility, 
it  is  assured  that  safety  functions 
performed  by  the  on-site  and  the 
corporate  organizations  will  continue  to 
be  performed  at  a  high  level  of 
competence.  Also,  for  the  revision  of 
training  requirements,  the  licensee  has 
determined  that: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  because 
the  proposed  TS  change  only  revises  the 
administrative  section  to  incorporate  the 
new  10  CFR  55  requirements  which 
improve  the  operator  licensing  process 
and  examination  content. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  than 
previously  evaluated  because  the 
proposed  change  is  administrative  in 
nature  and  no  physical  alterations  of 
plant  configuration  or  changes  to 
setpoints  or  operating  parameters  are 
proposed. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  revised  10  CFR 
Part  55  improves  the  safety  of  the 
nuclear  power  plant  by  improving  the 
operator  licensing  process  and 
examination  content. 

The  staff  has  reviewed  these 
determinations  and  is  in  agreement  with 
them. 


Accordingly,  the  Commission 
proposes  to  determine  that  these 
changes  do  not  involve  significant 
hazards  considerations. 

Local  Public  Document  Room 
location:  Fairfield  County  Library, 
Garden  and  Washington  Streets, 
Winnsboro,  South  Carolina  29180 

Attorney  for  licensee:  Randolph  R. 
Mahan.  South  Carolina  Electric  and  Gas 
Company,  P.O.  Box  764,  Columbia. 
South  Carolina  29218 

NRC  Project  Director:  Elinor  G. 
Adensam 

Tennessee  Valley  .Authority,  Docket  No. 
50-327.  Sequo\ah  Nuclear  Plant,  Unit  1. 
Hamilton  County.  Tennessee 

Date  of  amendment  request:  April  17, 
1987  (TS  87-12) 

Description  of  amendment  request: 
The  proposed  amendment  would  modify 
Technical  Specification  (TS)  Section 
6.8.5.a,  "Primary  Coolant  Sources 
Outside  Containment,"  by  deleting 
references  to  the  charging  system,  iodine 
cleanup  system,  and  the  hydrogen 
recombiner  system  and  by  adding  the 
Reactor  Coolant  System  (RCS)  Sample 
System  to  the  list  of  primary  coolant 
sources  outside  containment. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  determination  exists 
as  stated  in  10  CFR  50.92(c).  10  CFR 
50.91  requires  at  the  time  a  licensee 
requests  an  amendment,  it  must  provide 
to  the  Commission  its  analysis,  using  the 
standards  in  Section  50.92  about  the 
issue  of  no  significant  hazards 
considerations.  Therefore,  in  accordance 
with  10  CFR  50.91  and  10  CFR  50.92,  the 
licensee  has  performed  and  provided  the 
following  analysis. 

A  review  of  Sequoyah  technical 
specifications  revealed  some  unjustified 
discrepancies  between  Section  6. 8.5. a  of 
unit  1  technical  specifications  and  the 
same  section  of  unit  2  technical 
specifications  Section  6  8. 5. a  contains  a 
list  of  systems  which  have  portions 
outside  containment  that  could  contain 
highly  radioactive  primary  coolant  fluids 
during  a  serious  transient  or  accident. 
The  list  given  in  the  unit  1  technical 
specifications  erroneously  includes  the 
charging  system,  iodine  cleanup  system, 
and  hydrogen  recombiner  system.  At 
Sequoyah  the  charging  system  is  part  of 
the  chemical  and  volume  control  system 
(CVCS).  Because  the  CVCS  is  included 
in  the  list,  the  charging  system  should 
not  be  listed  separately.  An  iodine 
cleanup  system  does  not  exist  at 
Sequoyah,  therefore,  it  should  not  be 
included  in  the  list.  The  hydrogen 
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recombiner  system  does  exist  at 
Sequoyah,  but  this  system  does  not  have 
portions  outside  containment,  therefore, 
it  should  not  be  included  in  the  hst. 

The  RCS  sample  system  is  listed  in 
this  section  in  the  unit  2  technical 
specifications,  but  it  is  not  hsted  in  the 
unit  1  technical  specifications.  The  RCS 
sample  system  is  appropriate  for  the 
section,  and  it  should  be  added  to  the 
list  given  in  the  unit  1  technical 
specifications. 

In  its  conclusion,  the  licensee 
addressed  the  issue  of  no  significant 
hazards  consideration  as  follows: 

(1)  Does  the  proposed  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated? 

No.  This  change  will  correct  an 
erroneous  and  apparently  inadvertent 
amendment  made  to  Section  6.8.5.a  of 
Sequoyah's  unit  1  technical 
specifications.  This  change  will  make 
the  systems  listed  in  Section  6.8.5.a 
appropriate  for  the  design  at  Sequoyah 
and  will  reestablish  consistency 
between  the  list  of  systems  shown  in  the 
unit  1  and  unit  2  technical  specifications. 

(2)  Does  the  proposed  amendment 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated? 

.\n.  The  proposed  change  does  not 
change  the  plant's  design,  procedures,  or 
testing;  therefore,  it  will  not  create  any 
new  accidents. 

(3)  Does  the  proposed  amendment 
involve  a  significant  reduction  in  a 
margin  of  safety? 

No.  The  proposed  change  does  not 
affect  the  plant's  design  basis  or  its 
operation. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis.  Therefore,  the  staff 
proposes  to  determine  that  the 
application  for  amendment  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1001  Broad  Street,  Chattanooga, 
Tennessee  37402. 

Attorney  for  licensee:  General 
Counsel.  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  Ell  B33. 
Knoxville,  Tennessee  37902. 

.\'RC  Assistant  Director:  John  A. 
Zwolinski 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Du.'c'  of  amendment  requests:  May  12, 
1987  (TS  87-15) 

Dt'scnption  of  amendment  requests: 
The  proposed  amendments  would 


modify  Technical  Specification  (TS) 
Table  3.6-2,  "Containment  Isolation 
Valves,"  as  follows: 

1.  Add  two  flow  solenoid  valves, 
designated  as  FSV-30-134  and  -30-135,  to 
Table  3.6-2,  Section  A,  "Phase  'A' 
Isolation,"  in  both  the  unit  1  and  unit  2 
TS. 

2.  Relist  in  sequential  order  the  listing 
of  the  valves  in  Table  3.6-2,  Section  A, 
so  that  the  valves  are  presented  in 
sequential  order  of  both  system  number 
and  valve  number  in  both  the  unit  1  and 
unit  2  TS. 

3.  For  the  unit  1  TS  only,  correct  the 
valve  designations  of  entries  14  through 
30  of  Table  3.6-2,  Section  C, 
"Containment  Vent  Isolation,"  to 
include  a  hyphen  between  the  alpha 
code  descriptor  and  the  system  number, 
and  between  the  system  number  and  the 
valve  sequence  number. 

4.  Correct  the  function  description  of 
entries  26  through  30  of  Table  3.6-2, 
Section  C,  to  read  "Cntmt  Bldg  UPR 
Compt  Air  Mon"  in  both  the  unit  1  and 
unit2TS. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  determination  exists 
as  stated  in  10  CFR  50.92(c).  10  CFR 
50.91  requires  that  at  the  time  a  licensee 
requests  an  amendment,  it  must  provide 
to  the  Commission  its  analyses,  using 
the  standards  in  Section  50.92,  about  the 
issue  of  no  significant  hazards 
consideration.  Therefore,  in  accordance 
with  10  CFR  50.91  and  10  CFR  50.92,  the 
licensee  has  performed  and  provided  the 
following  analysis. 

1.  Does  the  proposed  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated? 

No.  The  proposed  amendment  to  the 
technical  specifications  changes  table 
3.6-2  to  include  flow  solenoid  valves 
FSV-30-134  and  -30-135  in  the  listing  of 
containment  vent  isolation  valves  that 
receive  a  Phase  "A"  containment 
isolation  signal.  The  omission  of  the 
subject  valves  from  table  3.6-2  was  an 
oversight.  The  subject  valves  currently 
undergo  testirjg  as  containment  isolation 
valves  as  identified  in  surveillance 
instructions  SI-158.1  (leak  rate  testing), 
Sl-166.1  (stroke  time  testing),  and  SI- 
166.4  (functional  testing).  The  proposed 
technical  specification  change  would 
provide  for  the  two  valves  to  be 
subjected  to  the  limiting  condition  for 
operation  (LCO)  for  containment 
isolation  valves  (LCO  3.6.3)  and  the 
corresponding  surveillance  requirements 
(SRs)  (SR-4.6.3.1,  -4.6.3.2,  -4.6.3.3,  and  - 
4.6.3.4).  Thus,  the  proposed  amendment 
would  provide  for  increased 
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administrative  controls  over  the  subject 
valves.  Also,  the  other  changes  are 
administrative  in  nature,  involving 
relisting  in  sequential  order  the  valves 
listed  in  table  3.6-2  and  the  correction  of 
typographical  errors.  The  proposed 
amendment  affects  no  changes  in 
equipment,  setpoints,  limits,  or  operating 
procedures. 

Therefore,  the  proposed  amendment 
involves  no  significant  increase  in  either 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  Does  the  proposed  amendment 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated? 

No.  Flow  solenoid  valves  FSV-30-134 
and  -30-135  are  designed,  installed,  and 
maintained  as  containment  isolation 
valves.  Safety  analyses  reported  in 
chapter  15  of  the  Sequoyah  Final  Safety 
Analysis  Report  (FSAR)  take  credit  for 
the  isolation  function  of  the  subject 
valves.  As  stated  above,  other  changes 
that  would  be  affected  by  the  proposed 
amendment  are  strictly  administrative  in 
nature.  The  proposed  amendment  does 
provide  for  the  two  valves  of  interest  to 
be  subjected  to  the  appropriate  LCO  and 
associated  SRs  for  containment 
isolation  valves.  The  proposed 
amendment  does  not  involve  either  a 
change  in  hardware  capabilities  or  a 
modification  in  the  operation  of  the 
plant.  Thus,  the  proposed  amendment 
does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Does  the  proposed  amendment 
involve  a  significant  reduction  in  a 
margin  of  safety? 

No.  The  proposed  amendment  would 
subject  flow  solenoid  valves  FSV-30-134 
and  -30-135  to  the  LCO  for  containment 
isolation  valves  (LCO  3.6.3)  and  the 
associated  four  SRs  (SR-4.6.3.1,  -4.6.3.2, 
4.6.3.3,  and  -4.6.3.4).  This  action  would 
provide  additional  assurance  that  the 
two  valves  would  perform  their 
intended  function  and  provide  for 
remedial  action  should  it  be  determined 
that  the  valves  are  inoperable.  Again,  as 
stated  above,  the  proposed  amendment 
also  provides  for  correcting 
typographical  errors  and  organizing  the 
entries  into  a  more  readily  usable  format 
and  thereby  reduces  the  potential  for 
errors  in  using  the  subject  table.  Thus, 
the  proposed  amendment  provides  for 
an  increase  in  the  margin  of  safety. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis.  Therefore,  the  staff 
proposes  to  determine  that  the 
application  for  amendments  involves  no 
significant  hazard^  considerations. 
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Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library.  1001  Broad  Street.  Chattanooga. 
Tennessee  37402. 

Attorney  for  licensee:  General 
Counsel.  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  Ell  B33, 
Knoxville.  Tennessee  37902. 

NRC  Assistant  Director:  John  A. 
Zwolinski 

Washington  Public  Power  Supply 
System,  Docket  No.  50-397,  WNP-2, 
Richland.  Washingtc.i 

Date  of  amendment  request:  March  10, 
1987 

Description  of  amendment  request: 
This  amendment,  if  approved,  will 
modify  the  WNP-2  Technical 
Specifications  by  revising  the  new  fuel 
storage  vault  criticality  monitor  alarm/ 
trip  setpoint  value  in  fable  3.3.7.1-1  from 
less  than  or  equal  to  10R/h{a)  to  a 
revised  value  of  less  than  equal  to  5R/ 
h(a). 

As  discussed  in  the  WNP-2  Final 
Safety  Analysis  Report  Section  12.3.4.5. 
the  criticality  monitor  alarm  setpoints 
are  calculated  using  the  criteria  from  10 
CFR  70.24(a)(1)  which  require  detecting 
a  dose  rate  of  20  rads  per  minute  of 
combined  neutron  and  gamma  radiation 
at  2  meters.  The  current  alarm  setpoint 
value  of  less  than  or  equal  to  10R/h(a) 
was  determined  by  calculations  using 
criteria  from  the  appendix  of  ANSI 
Standard  16.2  1969.  "Criticality  Accident 
Alarm  System."  This  proposed  change 
reflects  utilization  of  the  revised  criteria 
presented  in  Appendix  B  to  ANSl/A.NS 
Standard  8.3  1979.  "Criticality  Accident 
Alarm  System."  The  calculated  dose 
rate  using  the  methodology  as  defined  in 
the  revised  Bases  is  5.05  R/hr.  The 
allowable  value  for  the  alarm  setpoint 
was  therefore  established  at  less  than  or 
equal  to  5R/hr.  This  setpoint  will  meet 
or  exceed  the  criteria  set  forth  in  10  CFR 
70.24(a)(1). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determ.ining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
an  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability 


or  consequences  of  an  accident 
previously  evaluated  because  the  new 
calculational  method  is  considered  to 
predict  more  accurately  the  combined 
gamma  and  neutron  dose  rate  that  the 
criticality  monitors  would  sense  in  the 
dry  storage  area  for  new  fuel.  The 
proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  than  previously  evaluated 
because  no  new  svstems  or  procedures 
are  introduced  by  this  request.  The 
proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of 
safety  because  the  currently  accepted 
criteria  in  ANSl/ANS  8.3  1979  result  in 
an  alarm/trip  setpoint  value  that  is  more 
conservative  than  that  resulting  from  the 
previously  accepted  criteria. 

Based  on  our  review  of  the  proposed 
modification,  the  Commission  proposes 
to  determine  that  the  proposed  change 
to  the  WNP-2  Technical  Specifications 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room: 
Richland  Public  Library.  Swift  and 
Northgate  Streets.  Richland, 
Washington  99352. 

Attorney  for  the  Licensee:  Nicholas 
Reynolds,  Esquire,  Bishop.  Cook.  Purcell 
and  Reynolds.  1200  Seventeenth  Street 
NW,  Washington.  DC  20036 

NRC  Project  Director:  George  W. 
Knighton 

Washington  Public  Power  Supply 
System.  Docket  No  50-397,  VVNP-2, 
Richland,  Washington 

Date  of  amendment  request:  April  21, 

1987 

Description  of  amendment  request: 
The  licensee  has  proposed  a 
modification  to  the  "Administrative 
Controls"  section  of  the  WNP-2 
Technical  Specifications.  The  proposed 
amendment  involves  changes  of  position 
titles  and  changes  in  responsibilities  of 
designated  positions.  The  licensee  has 
also  asked  to  remove  from  the 
organization  charts  in  the  Technical 
Specifications  certain  positions  which 
they  believe  represent  unnecessary  level 
of  detail. 

The  position  of  Technical  Director 
(Technical  Specifications  Section  6.8.2 
and  Figure  6.2.1-1)  has  been  eliminated. 
This  was  a  support  position  which 
reported  directly  to  the  Managing 
Director.  This  support  is  now  provided 
by  the  Deputy  Managing  Director  and 
the  other  supporting  Directors. 

The  position  title.  Support  Services 
Director  (Figure  6.2.1-1  and  in  Section 
6.8.2).  has  been  changed  to  Support 
Services  Manager  to  provide 
consistency  throughout  the  Supply 
System.  No  deletion  of  support  to  WNP- 


2  or  change  of  personnel  is  represented 
in  this  proposed  change. 

The  position  title,  Audits  Manager 
(Figure  6.2  1-1).  has  been  changed  to 
Programs  &  Audits  Manager  due  to  a 
consolidation  of  resources  in  the 
Licensing  and  Assurance  Directorate. 
No  deletion  of  support  to  WNP-2  is 
represented  in  this  change.  The 
performance  of  the  audits  of  unit 
activities  as  described  in  Section  6.5.2.8 
will  not  be  adversely  affected  by  this 
proposed  change. 

The  position  title.  Plant  Quality 
Assurance  Manager  (Figures  6.2.1-1, 
6.2.2-la,  and  page  6-8).  has  been 
changed  to  Quality  Assurance/Quality 
Control  (QA/QC)  Manager  to  reflect 
more  accurately  total  responsibility.  No 
deletion  of  support  to  WNP-2  or  change 
of  personnel  is  represented  in  this 
proposed  change. 

The  licensee  has  also  proposed  to 
delete  certain  positions  from  the 
Organization  Charts  (Figures  6.2.2-la. 
and  b.)  that  are  not  explicitly  required 
by  NRC  to  be  listed  in  the  Technical 
Specifications.  The  responsibilities  of 
these  organizational  units  are 
maintained  at  the  Managerial  level. 
Deletion  of  the  level  of  detail  of  the 
organizational  charts  will  enable  the 
Supply  System  to  make  title  changes  at 
the  supervisory  level  without  requiring  a 
change  to  the  technical  specifications. 
The  Instrumentation  and  Control  (I&C) 
technicians  are  used  for  general  work 
and  provide  assistance  as  requested  but 
do  not  report  directly  to  the  Control 
Room  Supervisor  nor  are  they  required 
to.  No  deletion  of  support  to  WNP-2  is 
represented  in  this  change. 

Basis  for  proposed  no  significant 
hazards  determination:  The  Commission 
has  provided  standards  for  determining 
whether  a  significant  hazards 
consideration  exists  (10  CFR  50.92(c)).  A 
proposed  amendment  to  an  operating 
license  for  a  facility  involves  no 
significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not;  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  an 
accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  do  not  increase 
the  probability  or  consequences  of  an 
accident  previously  evaluated  because 
the  changes  are  administrative  changes 
only  and  overall  commitments  and 
functional  capabilities  are  not  reduced. 
The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
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accident  because  the  section  of  the 
technical  specifications  affected  by  the 
changes  does  not  enter  into  the 
postulation  of  accident  scenarios.  The 
proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of 
safety  because  the  changes  do  not 
represent  a  reduction  of  support  to 
WNP-2.  The  program  requirements  do 
not  change. 

Based  on  our  review  of  the  proposed 
modifications,  the  Commission  proposes 
to  determine  that  the  proposed  changes 
to  the  W.\P-2  Technical  Specifications 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room: 
Richland  Public  Library,  Swift  and 
Northgaie  Streets.  Richland, 
Washington  99352. 

Attorrwy  for  the  Licensee:  Nicholas 
Reynolds,  Esquire,  Bishop.  Cook,  Purcell 
and  Reynolds,  1200  Seventeenth  Street 
NW,  Washington.  DC  20036 

NRC  Project  Director:  George  W. 
Knighton 

Washington  Public  Power  Supply 
System,  Docket  No.  50-397,  WNP-2, 
Richland.  Washington 

Dote  of  Amendment  Request:  June  1, 

1987 

Description  of  Amendment  Request: 
The  licensee  has  proposed  amending 
Table  4.3.2.1-1  in  the  Technical 
Specifications  (TSs)  to  delete  the 
requirement  to  perform  a  periodic 
channel  check  on  certain  reactor  water 
level  isolation  switches.  The  Supply 
System  stated  that  the  isolation 
actuation  instruments  originally 
installed  were  replaced  by  other 
instruments  in  order  to  comply  with 
environmental  qualification 
requirements  set  forth  in  10  CFR  50.49. 
However,  the  Supply  System  staled  that 
the  new  instruments  are  of  a  design  not 
readily  amenable  to  the  monitoring 
specified  in  Table  4.3.2.1-1. 

As  part  of  the  actions  taken  to  comply 
with  10  CFR  50.49,  the  Supply  System 
replaced  four  non-environmentally- 
qu'iiified  level  indicating  trip  switches 
that  provide  the  Reactor  Water  Level  2 
containment  isolation  function.  Table 
4.3.2.1-1,  'Isolation  Actuation 
Instrumentation  Surveillance 
Requirements,"  Items  l.a.2,  2.c,  and  3.g. 
require  that  a  channel  check  be 
performed  once  per  shift  during 
operational  conditions  1.  2.  3,  and  4.  This 
requirement  is  typical  for  those  types  of 
devices  that  provide  both  a  trip  and 
indicating  function  or  those  devices  that 
can  be  checked  by  derivation  of  the 
sensed  parameter.  The  new  design 
configuration  relies  upon  non-indicating 
level  switches  for  the  isolation  function 
only.  The  Supply  System  stated  that  the 


new  design  does  not  require  or  support 
the  performance  of  a  channel  check. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c]).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated.  The 
replacement  devices  are  specifically 
applied  to  perform  the  design  bases 
function  during  the  previously  evaluated 
accident. 

The  proposed  amendment  does  not 
create  the  possibility  for  an  accident  or 
malfunction  of  a  different  type  than  any 
previously  evaluated.  The  logic  design 
configuration  is  not  altered,  thus 
providing  similar  component  failure 
protection. 

The  amendment  does  not  involve  a 
significant  reduction  in  a  margin  of 
safety.  The  replacement  trip  switches 
were  recognized  as  an  improvement 
over  the  existing  components  by  nature 
of  being  environmentally  qualified  and 
as  such,  represent  an  improvement  in 
the  margin  of  safety. 

Based  on  its  review  of  the  proposed 
modification  the  Commission  proposes 
to  determine  that  the  proposed  change 
to  the  WNP-2  Technical  Specifications 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room: 
Richland  Public  Library,  Swift  and 
Northgale  Streets.  Richland. 
Washington  99352. 

Attorney  for  the  Licensee:  Nicholas 
Reynolds.  Esquire.  Bishop,  Cook,  Purcell 
and  Reynolds.  1200  Seventeenth  Street 
NW.  Washington,  DC  20036 

NRC  Project  Director  George  W. 
Knighton 

NOTICE  OF  ISSUANCE  OF 
AMENDMENT  TO  FACILITY 
OPERATING  yCENSE 

During  the  period  since  publication  of 
the  last  bi-weekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 


complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated.  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CP'R  51.12(b]  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendments,  (2)  the  amendments,  and 
(3)  the  Commission's  related  letters. 
Safety  Evaluations  and/or 
Environmental  Assessments  as 
indicated.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
1717  H  Street.  N.  W.,  Washington,  D.  C, 
and  at  the  local  public  document  rooms 
for  the  particular  facilities  involved.  A 
copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.  S.  Nuclear  Regulatory  Commission. 
Washington,  D.  C.  20555.  Attention: 
Director.  Division  of  Reactor  Projects. 

Boston  Edison  Company  Docket  No.  50- 
293.  Pilgrim  Nuclear  Power  Station. 
Plymouth  County.  Massachusetts 

Date  of  application  for  amendment: 
December  23. 1985.  as  revised  by  letters 
dated  September  15. 1986  and  February 
19, 1987. 

Brief  descripiton  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  relative  to  the  licensee's 
Nuclear  Safety  Review  and  Audit 
Committee  (NSRAC).  The  position  of 
Senior  Vice-President,  Nuclear  will 
report  directly  to  the  President  and 
Chief  Executive  Officer  of  Boston 
Edison  Company, 

Date  of  issuance:  August  25, 1987 
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Effective  date:  August  25, 1987 

Amendment  No.:  104 

Facility  Operating  License  No.  DPR- 
35.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  February  12, 1986  (51  FR  5271). 
Subsequent  notice  was  made  on  June  17, 
1987  (52  FR  23096).  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
August  25.  1987. 

No  significant  hazards  consideration 
comments  received;  No. 

Local  Public  Document  Room 
location:  Plymouth  Public  Library.  11 
North  Street,  Plymouth,  Massachusetts 
02360. 

Carolina  Power  &  Light  Company, 
Docket  Nos.  50-325  and  50-324, 
Brunswick  Steam  Electric  Plant,  Units  1 
and  2,  Brunswick  County,  North 
Carolina 

Date  of  application  for  amendments: 
March  27,  1987 

Brief  description  of  amendments:  The 
amendments  changed  the  Technical 
Specifications  to  include  operability 
requirements  for  the  pressurized 
nitrogen  system  that  has  been  installed 
as  a  backup  to  the  plant  instrument  air 
system. 

Date  of  issuance:  August  20. 1987 

Effective  date:  August  20, 1987 

Amendments  Nos.:  Ill  and  138 

Facility  Operating  Licenses  Nos. 
DPR-71  and  DPR-62.  Amendments 
revise  the  Technical  Specifications, 

Date  of  initial  notice  in  Federal 
Register  May  20, 1987  (52  FR  18973) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  20,  1987, 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Library,  601  S.  College  Road, 
Wilmington,  North  Carolina  28403-3297, 

Commonwealth  Edison  Company, 
Docket  Nos.  50-295  and  50-304,  Zion 
Nuclear  Power  Station,  Unit  Nos.  1  and 
2,  Lake  County,  Illinois 

Date  of  application  for  amendments: 
December  4, 1986,  as  supplemented 
March  3, 1987 

Brief  description  of  amendments: 
These  amendments  clarify  Sections  35 
and  4.5  -  Reactor  Containment  Fan 
Coolers  following  a  recent  modification 
to  the  reactor  containment  fan  coolers 
and  convert  the  entire  section  into  the 
Standardized  Technical  Specification 
format. 

Date  of  issuance:  August  17, 1987 

Effective  date:  August  17, 1987 


Amendment  Nos.:  107  and  97 

Facility  Operating  License  Nos.  DPR- 
39  and  DPR-48.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  22,  1987  (52  FR  13334) 

The  Commission's  related  evaluation 
of  the  amendments  is  contamed  in  a 
Safety  Evaluation  dated  August  17,  1987. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Waukegan  Public  Library,  128 
N.  County  Street,  Waukegan,  Illinois 
60085. 

Consolidated  Edison  Company  of  New 
■York,  Docket  No.  50-247,  Indian  Point 
Nuclear  Generating  Unit  No.  2, 
Westchester  County,  New  York 

Date  o^  application  for  amendment 
Decembers,  1986 

Brief  description  of  amendment  The 
amendment  revises  the  sur\'eillance 
requirement  contained  in  the  Technical 
Specifications  for  testing  the  partial 
movement  of  control  rods.  The  proposed 
change  clarifies  the  term  "partial 
movement."  In  addition,  it  changes  the 
testing  frequency  from  a  nominal  two 
week  surveillance  interval  to  a  nominal 
31  day  interval. 

Date  of  issuance:  August  21, 1987 

Effective  date:  August  21, 1987 

Amendment  No.:  121 

Facilities  Operating  License  No.  DPR- 
26:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  25,  1987  (52  FR  9565) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  21, 1987. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York.  10610. 

Duke  Power  Company,  et  al..  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  application  for  amendments: 
November  17, 1986,  as  supplemented 
July  1, 1987 

Brief  description  of  amendments:  The 
amendments  modified  the  Technical 
Specifications  (TSs)  to  add  two 
containment  penetration  conductor  over 
current  protective  devices  to  TS  Table 
3.8-lA  for  Unit  1  and  two  to  TS  Table 
3.8-lB  for  Unit  2. 

Date  of  issuance:  August  18,  1987 

Effective  date:  August  18. 1987 

Amendment  Nos.:  30  and  21 


Facility  Operating  License  Nos.  NPF- 
35  and  NPF-52.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  15,  1987  (52  FR  26583) 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  August  18.  1987 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  York  County  Library.  138  East 
Black  Street,  Rock  Hill,  South  Carolina 
29730 

Duquesne  Light  Company,  Docket  No. 
50-334,  Beaver  Valley  Power  Station, 
Unit  No.  1,  Shippingport.  Pennsylvania 

Date  of  application  for  amendment: 
April  29,  1987 

Brief  description  of  amendment:  The 
amendment  corrects  errors  and  restates 
some  specifications  in  the  same  way 
they  are  staled  in  the  Unit  2  Technical 
Specifications. 

Date  of  issuance:  August  14, 1987 

Effective  date:  August  14, 1987 

Amendment  No.  112 

Facility  Operating  License  No.  DPR- 
66.  Amendment  revised  the  license  and 
the  Technical  Specifications. 

Date  of  initial  notice  m  Federal 
Register  July  1, 1987  (52  FR  24549) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  14,  1987. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  B.  F.  [ones  Memorial  Library, 
663  Franklin  Avenue,  Aliquippa, 
Pennsylvania  15001. 

Duquesne  Light  Company,  Docket  No. 
50-334,  Beaver  \  alley  Power  Station 
Unit  No.  1,  Shippingport,  Pennsylvania 

Date  of  application  for  amendment- 
February  10. 1987  and  supplemented  by 
letter  dated  April  10, 1987 

Brief  description  of  amendment 
request:  The  amendment  changes  the 
Technical  Specifications  for  Beaver 
Valley  Unit  .\o.  1  to  (1)  revise  the 
meteorological  monitoring 
instrumentation  specification  to  include 
both  the  primary  and  redundant 
instruments,  and  (2)  revise  the 
specification  to  allow  an  alternative  to 
grab  sampling.  The  requested  changes 
regarding  radiation  monitoring  setpoints 
are  still  under  review. 

Date  of  issuance:  August  27, 1987 

Effective  date:  August  27, 1987 

Amendment  No.:  113 

Facility  Operating  License  No.  DPR- 
66  Amendment  revised  the  Technical 
Specifications. 
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Date  of  initial  notice  in  Federal 
Register  April  8,  1987  (52  FR  11362) 

The  April  10.  1987  letter  provided 
sDpplementdl  information  which  did  not 
chdnge  the  initial  determination  of  no 
Significant  hazards  as  pubhshed  in  the 
Federal  Register.  The  Commission's 
related  evaluation  of  the  amendment  is 
cantair.ed  in  a  Safety  Evaluation  dated 
August  27,  1987. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library, 
663  Franklin  Avenue.  Aliquippa, 
Pennsylvania  15001 

Florida  Power  and  Light  Company. 
Docket  No.  50-335,  St.  Lucie  Plant,  Unit 
No.  1,  St.  Lucie  County,  Florida 

Date  of  application  of  amendment: 
December  23, 1986.  as  supplemented 
May  29.  1987 

Brief  description  of  amendment:  The 
amendment  permits  the  allowable  peak 
linear  heat  rate  to  be  15  kw/ft  for  all 
axial  fuel  elevations  for  all  times  in  core 
life. 

Date  of  Issuance:  August  13.  1987 

Effective  Date:  August  13,  1987 

Amendment  No.:  84 

Facility  Operating  License  No.  DPR- 
67:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  January  28.  1987  (52  FR  2881) 

The  May  29.  1987  letter  was  in 
response  to  the  staffs  request  fur 
iidditional  information,  and  did  not 
change  the  initial  delermmation  of  no 
sgnificant  hazards  as  published  in  the 
Federal  Register. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  13. 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library,  3209  Virgina  Avenue.  Ft.  Pierce. 
Florida. 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Georgia.  Docket  No.  50-366,  Edwin  L 
Hatch  Nuclear  Plant,  Unit  2,  Appling 
County,  Georgia 

Date  of  application  for  amendment: 
May  8.  1987 

Brief  description  of  amendment:  The 
amendment  modified  the  Technical 
Specifications  by  deleting  Surveillance 
Requirement  4.3.7  2. a. 2  which  required 
that  the  extraction  steam  non-retum 
valves  be  cycled  through  one  complete 
test  cycle  of  partial  closure  at  least  once 
per  seven  days. 

Date  of  issuance:  August  20, 1987 


Effective  date:  August  20. 1987 

Amendment  No.:  81 

Facility  Operating  License  No.  NPF-5. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  [une  17. 1987  (52  FR  23099) 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  August  20. 1987 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Appling  County  Public  Library, 
301  City  Hall  Drive,  Baxley,  Georgia 
31513 

Georgia  Power  Company.  Oglethorpe 
Power  Corporation.  Municipal  Electric 
Authority  of  Georgia.  City  of  Dalton, 
Georgia.  Docket  Nos.  50-321  and  50-366, 
Edwin  L  Hatch  Nuclear  Plant.  Units  1 
and  2,  Appling  County,  Georgia 

Date  of  application  for  amendments: 
March  27. 1987 

Brief  description  of  amendments:  The 
amendments  modified  the  Technical 
Specifications  by  revising  the  alarm 
setpoint  for  the  Unit  2  core  spray 
sparger  differential  pressure  and  adding 
this  setpoint  for  Unit  1. 

Date  of  issuance:  August  24, 1987 

Effective  date:  August  24. 1987 

Amendment  Nos.:  146  and  82 

Facility  Operating  License  Nos.  DPR- 
57  and  NPF-5.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  3.  1987  (52  FR  20800) 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  August  24, 1987 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Appling  County  Public  Library, 
301  City  Hall  Drive,  Baxley,  Georgia 
31513 

Georgia  Power  Company.  Oglethorpe 
Power  Corporation.  Municipal  Electric 
Authority  of  Georgia.  City  of  Dalton, 
Georgia,  Docket  Nos.  50-321  and  50-366 
Edwin  I. .  latch  Nuclear  Plant.  Units  1 
end  2,  ,\ppling  County,  Georgia 

Date  of  application  for  amendments: 

March  31, 1986 
Brief  description  of  amendments:  The 

amendments  modified  the  Technical 

Specifications  related  to  testing  of  the 

onsite  emergency  diesel  generators. 
Date  of  issuance:  August  25, 1987 
Effective  date:  August  25, 1987 
Amendment  Nos.:  147  and  83 
Facility  Operating  License  Nos.  DPR- 

57  and  NPF-5.  Amendments  revised  the 

Technical  Specifications. 
Date  of  initial  notice  in  Federal 

Register  June  18, 1986  (51  FR  22237) 


The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  August  25, 1987. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Appling  County  Public  Library, 
301  City  Hall  Drive.  Baxlev,  Georgia 
31513 

GPU  Nuclear  Corporation,  et  al..  Docket 
No.  50-289.  Three  Mile  Island  Nuclear 
Station.  Unit  No.  1.  Dauphin  County. 
Pennsylvania 

Date  of  application  for  amendment 
November  4. 1986  (corrected  on 
February  25.  1987  and  May  29, 1987) 

Brief  description  of  amendment: 
Changed  the  administrative  section  of 
the  Technical  Specifications  to  revise 
the  organizational  reporting  structure  for 
the  Radiological  and  Environmental 
Controls  department. 

Date  of  Issuance:  August  14. 1987 

Effective  date:  August  14. 1987 

Amendment  No.:  131 

Facility  Operating  License  No.  DPR- 
50.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  17,  1986  (51  FR 
45203)  and  March  12.  1987  (52  FR  7683) 

The  May  29. 1987  submittal  provided 
additional  clarifying  information  and  did 
not  change  the  findings  of  the  initial 
notices. 

The  Commission's  related  evaluation 
of  this  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  14. 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
Education  Building.  Commonwealth  and 
Walnut  Streets,  Harrisburg, 
Pennsylvania.  17126 

Iowa  Electric  Light  and  Power  Company, 
Docket  No.  50-331,  Duane  Arnold  Energy 
Center,  Linn  County,  Iowa 

Date  of  application  for  amendment: 
November  26, 1966 

Brief  description  of  amendment:  The 
Duane  Arnold  Energy  Center  Technical 
Specifications  are  revised  to  allow  the 
Standby  Gas  Treatment  System  tests  to 
be  performed  m  the  flowrate  range  of 
3600-4000  cubic  feet  per  minute. 

Date  of  issuance:  August  18. 1987 

Effective  date:  August  18. 1987 

Amendment  No.:  145 

Facility  Operating  License  No.  DPR- 
49.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  February  26, 1987,  52  FR  5858 
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The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  18, 1987 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
500  First  Street,  S.E.,  Cedar  Rapids.  Iowa 
52401. 

Long  Island  Lighting  Company,  Docket 
No.  50-322,  Shoreham  Nuclear  Power 
Station,  Suffolk  County,  New  York 

Date  of  application  for  amendment: 
November  16, 1985  and  December  9. 
1985 

Brief  description  of  amendment:  This 
amendment  changed  the  footnote  of 
Surveillance  Requirement  4.4.3.1.C  on 
Reactor  Coolant  System  Leakage 
Detection  Systems  and  TS  Section 
3.3.7,9  on  Fire  Detection 
Instrumentation. 

Date  of  issuance:  August  14, 1987 

Effective  date:  August  14, 1987 

Amendment  No.:  7 

Facility  Operating  License  No.  NPF- 
36.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  18,  1985  (50  FR 
51625) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  14,  1987. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Shoreham-Wading  River  Public 
Library.  Route  25A.,  Shoreham,  New 
York  23212. 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-336.  Millstone  Nuclear 
Power  Station  Unit  No.  2,  Town  of 
Waterford,  Connecticut 

Date  of  application  for  amendment: 
December  18, 1986 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specification  Section  3.3.3.1  to  delete  the 
control  building  inlet  ventilation  signal 
from  Tables  3.3-6.  4.3.3  and 
corresponding  action  statement  no.  27. 

These  requirements  were  deleted 
because  they  duplicate  requirements  in 
Technical  Specification  Section  3.3.2 
(functional  unit  7e  of  Tables  3.3-3  and 
4.3-2). 

Date  of  issuance:  August  21, 1987 

Effective  date:  August  21, 1987 

Amendment  No.:  9 

Facility  Operating  License  No.  DPR- 
65.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  12, 1987  (52  FR  7689) 


The  Commission's  related  evaluation 

of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  21, 1987. 

.No  significant  hazards  consideration 
commenis  received:  No. 

Local  Public  Document  Room 
location:  Waterford  Public  Library,  Rope 
Ferry  Road,  Waterford,  Connecticut. 

Northeast  Nuclear  Energy  Company,  et 
al.,  Docket  No.  50-423,  Millstone  Nuclear 
Power  Station  Unit  No.  3,  Town  of 
Waterford,  Connecticut 

Date  of  application  for  amendment: 
May  5,  1987 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specification  Sections  4.8.1.1.2  and  3.3.2 
(Table  3.3-5.  item  11. a)  to  increase  the 
emergency  diesel  generator  startup  time 
from  10  seconds  to  11  seconds  and  to 
increase  the  4  KV  Bus  under\-oltage 
response  time  from  12  seconds  to  13 
seconds. 

Date  of  issuance:  August  24.  198" 

Effective  date:  August  24,  1987 

Amendment  No.:  10 

Facility  Operating  License  No.  NPF- 
49.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  17.  1987  (52  FR  23103) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  24.  1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Waterford  Public  Library,  49 
Rope  Ferry  Road,  Waterford, 
Connecticut  06385, 

Northern  States  Power  Company. 
Docket  No,  50-263,  Monticello  Nuclear 
Generating  Plant,  Wright  County, 
Minnesota 

Date  of  application  for  amendment: 
February  4, 1987 

Brief  description  of  amendment:  The 
amendment  established  new  Rod  Block 
Monitor  (RBM)  setpoints  as  a  result  of 
Monticello-specific  analyses  performed 
by  General  Electric.  The  setpoints 
replace  existing  RBM  setpoints  that 
were  determined  from  a  generic 
analysis.  Table  3.2-3  of  the  Technical 
Specifications  is  changed  to  reflect  the 
new  RBM  Upscale  Setpoints.  The 
minimum  critical  power  ratio  (.MCPR)  is 
changed  to  1.30  in  the  associated  bases. 

Date  of  issuance:  August  26.  1987 

Effective  date:  August  26, 1987 

Amendment  No.:  49 

Facility  Operating  License  No.  DPR- 
22.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  1.  1987  (52  FR  24542  at 
24555) 


The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  26. 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library'. 
Technology  and  Science  Department, 
300  Nicollet  Mall,  Minneapolis. 
Minnesota  55401. 

Northern  States  Pov\er  Company. 
Docket  No.  50-263,  Monticello  Nuclear 
Generating  Plant.  Wnght  Count\, 
Minnesota 

Dc:e  of  application  for  amendment: 
February  18,  1987,  supplemented  )une  18. 
1987. 

Brief  description  of  amendment:  The 
amendment  revised  Table  3.1.1  to 
eliminate  the  requirement  for  IRM 
operability  while  in  the  Run  Mode  and 
to  eliminate  the  APRM  downscale 
scram.  The  change  provides  relief  to  the 
licensee  from  the  previous  Technical 
Specification  requirement  of  placing  the 
plant  in  a  "half  scram"  condition  while 
performing  required  APRM  channel 
testing  and  maintenance  activities. 

Date  of  issuance:  August  26, 1987 

Effective  date:  August  26,  1987 

Amendment  No.:  50 

Facility  Operating  License  No.  DPR- 
22.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  1, 1987  (52  FR  24542  at 
24556). 

The  June  18, 1987  letter  replaced 
information  that  had  originally  been 
proposed  to  be  deleted  from  the  Bases  of 
the  TS  in  the  February  18,  1987  change 
request.  It  also  provided  some 
additional  information  (from  GE)  and 
clarification  related  to  placing  the  mode 
switch  in  the  Run  position.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  26, 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library, 
Technology  and  Science  Department, 
300  Nicollet  Mall,  Minneapolis, 
Minnesota  55401, 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canvon  .Nuclear  Power  Plant,  Unit  Nos. 
1  and  2.  San  Luis  Obispo  Count\ . 
California 

Date  of  application  for  amendments: 
March  13, 1987 

Brief  description  of  amendments:  The 
amendments  revise  the  steam  generator 
water  level  low  reactor  trip  setpoint 
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from  25  to  15  percent  of  the  narrow 
range  instrument  span. 

Date  of  Issuance:  August  27, 1967 

Effective  date:  August  27. 1987 

Amendment  Mas:  17  and  16 

Facility  Operating  Licenses  Nos. 
DPR-80  and  DPR-82:  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  22,  1987  (52  FR  13344) 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  August  27,  1987. 

No  signiricant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University  Library.  Government 
Documents  and  Maps  Department,  San 
Luis  Obispo,  California  93407 

Pennsylvania  Power  and  Light 
Company,  Docket  No.  50-387, 
Susquehanna  Steam  Electric  Station, 
L'nil  1,  Luzerne  County,  Pennsylvania 

Date  of  application  [or  amendment: 
April  8.  1987 

Brief  description  of  amendment:  This 
amendment  changed  the  Susquehanna 
Steam  Electric  Station  (SSES),  Unit  1 
Technical  Specifications  to  delete  the 
requirements  that  the  mechanical 
snubbers'  functional  test  shall  verify 
that,  "the  drag  force  shall  not  have 
increased  more  then  50%  since  the  last 
surveillance  test." 

Date  of  issuance:  August  17. 1987 

Effective  date:  As  of  its  date  of 
issuance  to  be  implemented  by  October 
1.  1987. 

Amendment  .\'o.:  67 

Facility  Operating  License  No.  NPF- 
14.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  m  Federal 
Register  June  3,  1987  (52  FR  20804) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  17, 1987. 

No  significant  hazards  consideration 
comments  received;  No 

Local  Public  Document  Room 
location:  Osterhout  Free  Library, 
Reference  Department,  71  South 
Franl..lin  Street,  'Wilkes-Barre, 
Pennsylvania  18701. 

Pennsylvania  Power  and  Light 
Company,  Docket  No.  50-387, 
Susquehanna  Steam  Electric  Station, 
Unit  1,  Luzerne  County,  Pennsylvania 

Date  of  application  for  amendment: 
December  9,  1986 

Brief  description  of  amendment:  This 
amendment  revised  the  Susquehanna 
Steam  Electric  Station.  Unit  1  Technical 
Specifications  to  include  operational 
control  on  modifications  to  improve  the 


containment  isolation  function  and 
testability  of  the  feedwater  system. 

Date  of  issuance:  August  17, 1987. 

Effective  date:  Upon  startup  following 
the  third  refueling  outage. 

Amendment  No.:  68 

Facility  Operating  License  No.  NPF- 
14:  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  15, 1987  (52  FR  26592) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  17, 1987. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Osterhout  Free  Library, 
Reference  Department,  71  South 
Franklin  Street,  Wilkes-Barre, 
Pennsylvania  18701. 

Pennsylvania  Power  and  Light 
Company,  Docket  Nos.  50-387  and  50- 
388  Susquehanna  Steam  Electric  Station, 
Units  1  and  2,  Luzerne  County, 
Pennsylvania 

Date  of  application  for  amendments: 
April  8,  1987 

Brief  description  of  amendments: 
These  amendments  revised  the 
Susquehanna  Steam  Electric  Station 
(SSES)  Units  1  and  2  Technical 
Specifications  to  increase  Sodium 
Pentaborate  concentration  in  the 
Standby  Liquid  Control  System. 

Date  of  issuance:  August  25, 1987 

Effective  date:  Unit  1  is  effective  upon 
startup  for  Cycle  4  operation.  Unit  2  is 
effective  upon  startup  for  Cycle  4 
operation  of  Unit  1. 

Amendment  Nos.:  69  and  38 

Facility  Operating  License  Nos.  NPF- 
14  andNPF-22.  These  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  20.  1987  (52  FR  18984) 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  August  25, 1987. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Osterhout  Free  Library, 
Reference  Department.  71  South 
Franklin  Street,  Wilkes-Barre, 
Pennsylvania  18701. 

Philadelphia  Electric  Company,  Docket 
No.  50-352,  Limerick  Generating  Station, 
Unit  1,  Montgomery  County, 
Pennsylvania 

Date  of  application  for  amendment 
April  3. 1987 

Brief  description  of  amendment:  This 
amendment  revises  the  Technical 
Specifications  (TSs)  to:  (1)  incorporate 
the  operating  bmits  (e.g.,  core  physics, 
thermal  and  hydraulic  limits,  etc.)  for  all 


fuel  types  for  Cycle  2  operation  of 
Limerick,  Unit  1:  (2)  incorporate  a 
change  in  slope  of  the  flow-biased 
Average  Power  Range  Monitor  (APRM) 
scram  and  rod  block  setpoints  for 
operating  flexibility  or  margin 
improvement  options  and  (3)  modify  the 
Bases  associated  with  core  reloads. 

Date  of  issuance:  August  14, 1987 

Effective  date:  Prior  to  startup  of 
Limerick  Unit  1  in  Cycle  2 

Amendment  No.:  7 

Facility  Operating  License  No.  NPF- 
39.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  17, 1987  (52  FR  23104) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  14, 1987. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Pottstown  Public  Librarj'.  500 
High  Street,  Pottstown,  Pennsylvania 
19464. 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333,  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  York 

Date  of  application  for  amendment: 
July  11  and  October  27,  1986,  and  as 
consolidated  and  revised  June  4, 1987. 

Brief  description  of  amendment:  The 
amendment  revises  TS  Sections  6.2  and 
6.3  which  pertain  to  the  plant  operating 
shift  organization  and  qualifications. 

The  June  4, 1987  submittal  combines 
and  revises  the  submittals  of  July  11  and 
October  27, 1986  and  contains  no 
substantive  changes. 

Date  of  issuance:  August  21, 1987 

Effective  date:  August  21, 1987 

Amendment  No.:  Ill 

Facility  Operating  License  No.  DPR- 
59:  The  amendment  revised  the  echnical 
Specifications. 

Dates  of  initial  notices  in  Federal 
Register:  October  8, 1986  (51  FR  36102) 
and  December  3. 1986  (51  FR  43685). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  21, 1987. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Penfield  Library,  State 
University  College  of  Oswego,  Oswego. 
New  York. 

Public  Service  Electric  &  Gas  Company, 
Docket  No.  50-354,  Hope  Creek 
Generating  Station,  Salem  County,  New 

Jersey 

Date  of  application  for  amendment- 
May  22, 1987,  as  supplemented  June  30, 
1987 
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Brief  description  of  amendment:  The 
amendment  permitted  a  temporary 
increase  in  the  Main  Steam  Line 
Radiation-High-High  scram  and 
isolation  trip  setpoints  to  allow 
operation  with  expected  higher 
radiation  levels  resulting  from  hydrogen 
injection  testing. 

Date  of  issuance:  August  17, 1987 

Effective  date:  August  17, 1987 

Amendment  No.:  8 

Facility  Operating  License  Mo.  NPF- 
57.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  Julv  1.  1987  (52  FR  24557)  and 
July  15,  1987  (52  FR  26596) 

The  Commission's  related  evaluation 
of  the  amendment  is  contamed  in  a 
Safety  Evaluation  dated  August  17, 1987. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Pennsville  Public  Library,  190 
S.  Broadway,  Pennsville,  New  Jersey 
00070 

Public  Service  Electric  &  Gas  Company, 
Docket  No.  50-354,  Hope  Creek 
Generating  Station,  Salem  County,  New 
Jersey 

Date  of  application  for  amendment: 
April  30,  1987 

Brief  description  of  amendment:  The 
amendment  increased  the  minimum 
critical  power  ratio  limits  provided  in 
Technical  Specification  Figure  3.2.3-1  for 
operable  end-of-cycle  recirculation 
pump  trip  and  main  turbine  bypass 
systems. 

Date  of  issuance:  August  25, 1987 

Effective  date:  August  25,  1987 

Amendment  No.:  9 

Facility  Operating  License  No.  NPF- 
57.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  1,  1987  (52  FR  2455~) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  25, 1987, 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Pennsville  Public  Library,  190 
S.  Broadway,  Pennsville,  New  Jersey 
08070 

Public  Service  Electric  &  Gas  Company, 
Docket  No.  50-272,  Salem  Nuclear 
Generating  Station,  Unit  No.  1,  Salem 
County,  New  Jersey 

Date  of  application  for  amendment: 
April  20,  1987 

Brief  description  of  amendment:  This 
amendment  adds  License  Condition  2.1. 
regarding  the  implementation  of  the 
International  Atomic  Energy  Agency 


(IAEA)  Safeguards  at  Salem  Nuclear 
Generating  Station,  Unit  1. 

Date  of  issuance:  August  24, 1987 

Effective  date:  August  24,  1987 

Amendment  No.:  81 

Facility  Operating  License  No.  DPR- 
70.  This  amendment  revised  the  License. 

Date  of  initial  notice  in  Federal 
Register:  July  1. 1987  (52  FR  24559) 

.\o  significant  hazards  consideration 
comments  received;  No 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway,  Salem,  New  Jersey 
080-9 

Tennessee  Valley  Authority.  Dockets 
Nos.  50-259,  50-260  and  50-296.  Browns 
Ferry  Nuclear  Plant,  Units  1,  2  and  3, 
Limestone  County,  Alabama 

Dote  of  application  for  amendments: 
February  6, 1987  (TS  225) 

Brief  description  of  amendments:  The 
amendments  clarify  the  applicability  of 
definition  1.0. C.2  so  that  the  definition 
will  not  be  erroneously  applied  while  in 
Cold  Shutdown  condition  or  Refuel 
mode.  Definition  1.0.C.2  for  Units  1,  2 
and  3  is  changed  by  adding  the  word 
"definition"  and  by  deleting  the  phrase 
"if  the  unit  is  already"  so  that  the 
sentence  beginning  on  the  thirteenth  line 
of  the  Browns  Ferry  Technical 
Specifications  definition  1.0. C.2  reads. 
"This  definition  is  not  applicable  in  Cold 
Shutdown  or  Refueling." 

Date  of  issuance:  August  20,  1987 

Effective  date:  August  20.  1987.  and 
shall  be  implemented  within  60  days. 

Amendments  Nos.:  134,  131,  106 

Facilitv  Operating  Licenses  Nos. 
DPR-33.  'DPR-52  and  DPR-68: 
Amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  22,  1987  (52  FR  13350) 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  August  20,  1987. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Athens  Public  Library',  South 
Street,  Athens,  Alabama  35611. 

Tennessee  Valley  Authority,  Dockets 
Nos.  50-259,  50-260  and  50-296,  Browns 
Ferry  Nuclear  Plant,  Units  1,  2  and  3, 
Limestone  County,  Alabama 

Date  of  application  for  amendments: 

December  15.  1986  (TS  222) 

Brief  description  of  amendments:  The 
amendments  change  the  Technical 
Specifications  to  add  drywell  leakage 
measurement  and  recording 
requirements  in  response  to  N'RC 
Generic  Letter  84-11. 

Date  of  issuance:  August  26, 1987 


Effective  date:  August  26, 1987,  and 
shall  be  implemented  within  60  days. 

Amendments  Nos.:  137, 133,  and  108 

Facilitv  Operating  Licenses  Nos. 
DPR-33.  'DPR-52  and  DPR-68: 
Amendments  revised  the  Technical 
Specifications, 

Date  of  initial  notice  in  Federal 
Register:  January  28, 1987  (52  FR  2891) 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  August  26, 1987. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Athens  Public  Library.  South 
Street,  Athens,  Alabama  35611. 

Tennessee  \alle\  .Authority .  Docket 
Nos.  50-327  and  50-328.  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  application  for  amendments: 
April  16,  1987  (TSC  87-21) 

Brief  description  of  amendments:  The 
amendments  correct  the  line  items 
alignment  for  functional  units  20,  reactor 
trip  breakers,  and  21.  automatic  trip 
logic,  of  Table  3.3-1.  "Reactor  Trip 
System  Instrumentation."  Additionally, 
the  channels  to  trip,  minimum  channels 
operable,  and  applicable  mode 
requirements  for  the  same  functional 
units  are  revised  to  be  consistent  with 
the  Standard  Technical  Specifications 
(NUREG  0452). 

Date  of  issuance:  July  20, 1987 

Effective  date:  July  20, 1987 

Amendment  Nos.:  56,  48 

Facility  Operating  Licenses  Nos. 
DPR-77  and  DPR-79.  Amendments 
revised  the  Technical  Specifications, 

Date  of  initial  notice  in  Federal 
Register:  July  15,  1987  (52  FR  26598) 

These  amendments  were 
inadvertently  issued  in  advance  of  the 
comment  period  expiration  date.  The 
licensee  was  notified  and  no  action  was 
taken  until  the  expiration  of  the 
comment  period.  The  State  of  Tennessee 
was  also  notified.  No  Slate  or  public 
comments  were  received. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  July  20.  1987. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1001  Broad  Street.  Chattanooga, 
Tennessee  37402. 

Dated  at  Bethesda,  Maryland  this  3rd  day 
of  September,  1987. 


BEST  COPY  AVAILABLE 
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Fnr  the  Nuclear  Regulatory  Commission 

Dennis  M.  Crutchfield, 

0:.-f'i  !or.  Division  uf  Reactor  Projects — ///.  IV. 
V '  and  Special  Projects. 

Office  of  Nuclear  Reactor  Regulation. 
[Doc  87-20665  Filed  9-8-87:  8:45  am| 

BILUNG  C00£  7590-01-0 


I  Docket  No.  70-1257] 

Finding  of  No  Significant  Impact; 
Renewal  of  Materials  License  No. 
SNM-1227  Advanced  Nuclear  Fuels 
Corp. 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considerini^  the  renewal  of  Materials 
License  .\o.  S\'.M-1227  for  the  continued 
operation  of  the  Arivanced  Nuclear 
Fuels  Corporation  (A.NF)  fuel  fabrication 
facility  at  Richland,  Washington. 

Summary  of  the  Environmental 
.Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  is  the  renewal  of 
the  license  which  allows  ANF  to 
continue  operating  the  fuel  fabrication 
facility,  including  a  new  incinerator. 

Thf>  Need  for  the  Proposed  Action 

The  ANF  facility  is  one  of  several 
industrial  facilites  dedicated  to  the 
fabrication  of  fuel  elements  for  light- 
water  reactors.  Although  the  demand  for 
nuclear  reactors  has  declined,  there  is  a 
continuing  demand  to  meet  the  needs  for 
operating  reactors.  Because  ANF  is  a 
supplier  of  fuel  for  reactors,  denial  of  the 
license  renewal  would  necessitate 
expansion  of  similar  activities  at 
another  existing  fuel  fabrication  facility 
or  the  construction  and  operation  of  a 
new  plant.  Although  denying  the 
rt-new.il  of  the  SNM  license  for  ANF  is 
,in  alternative  av<iilHble  to  the  .\'RC.  it 
would  be  considered  only  if  issues  of 
public  health  and  safety  cannot  be 
resolved. 

Environmental  Impacts  of  the  Proposed 
Action 

The  radiological  impacts  of  the  ANF 
facility  were  assessed  by  calculating  the 
maximum  dose  to  the  individual  living 
at  the  nearest  residence  and  to  the  local 
population  living  within  a  80-km  (50 
mile)  radius  of  the  plant  site.  Effluent 
release  data  was  used  to  estimate  the 
,i()-year  dose  commitment  to  the 
maximally  exposed  individual  living  at 
the  nearest  residence:  the  committed 
doses  are:  whole  body  1.4  x  10  ••  mrem; 
bone  7.1  x  lO^*  mrem:  and  lung  3.3  x 
10  ^  mrem.  The  doses  are  well  below 


the  environmental  radiation  dose  limits 
established  by  the  Environmental 
Protection  Agency  (40  CFR  Part  190). 
The  collective  whole-body  dose  to  the 
population  within  a  80-km  (50  mile) 
radius  of  the  plant  is  4.8  x  10"^  man-rem 
which  is  only  about  1.4  x  10"*  percent  of 
the  population  dose  of  33,750  man-rem 
resulting  from  the  natural  background 
radiation  dose  in  the  area.  Liquid 
effluents  are  discharged  to  the  Richland 
Municipal  Sewer  and  are  considered 
minor.  Therefore,  the  staff  concludes 
that  there  will  be  no  significant  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

One  alternative  would  be  to  deny  the 
renewal  application.  This  would  result 
in  the  facility  shutting  down.  Although 
denial  is  an  alternative  available  to  the 
Commission,  it  would  be  considered 
only  if  significant  issues  of  public  health 
and  safety  could  not  be  resolved. 

Agencies  and  Persons  Consulted 

In  addition  to  reviewing  the 
applicant's  request,  the  staff  contacted 
the  Department  of  Ecology  and  the  Air 
Pollution  Control  Authority  in  the  State 
of  Washington. 

Finding  of  No  Significant  Impact 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  license  renewal  of  Materials  License 
No.  SNM-1227.  On  the  basis  of  this 
assessment,  the  Commission  has 
concluded  that  environmental  impacts 
created  by  the  proposed  licensing  action 
would  not  be  significant  and  do  not 
warrant  the  preparation  of  an 
Environmental  Impact  Statement. 
Accordingly,  it  has  been  determined  that 
a  Finding  of  No  Significant  Impact  is 
appropriate. 

The  Environmental  Assessment  for 
the  proposed  action,  on  which  this 
Finding  of  No  Significant  Impact  is 
based,  relied  on  the  following 
documents:  (1)  Supplement  to 
Applicant's  Environmental  Report, 
September  1986,  (2)  Revised  Application 
for  Renewal,  July  1987  submitted  by 
letter  dated  August  7, 1987,  and  (3) 
Responses  to  NRC  questions,  April  30, 
and  May  18, 1987. 

This  Environmental  Assessment  and 
the  above  documents  related  to  this 
proposed  action  are  available  for  public 
inspection  and  copying  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW.,  Washington,  DC, 
Copies  of  the  Environmental 
Assessment  may  be  obtained  by  calling 
(301)  427^510  or  by  writing  to  the  Fuel 
Cycle  Safety  Branch,  Division  of 


Industrial  and  Medical  Nuclear  Safety, 
U.  S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555, 

Dated  at  Silver  Spring,  Maryland,  this  2nd 
day  of  September  1987. 

For  the  Nuclear  Regulatory  Commission. 
Iceland  C.  Rouse,  Chief. 

Fuel  Cycle  Safety  Branch.  Division  of 

Industrial  and  Medical  Nuclear  Safety. 

NMSS. 

|FR  Doc.  87-20664  Field  9-8-87:8:45  am] 
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I  Docket  No.  50-3661 

Environmental  Assessment  and 
Finding  of  No  Significant  Impact; 
Georgia  Power  Co. 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  10  CFR  50.73  to 
the  Georgia  Power  Company. 
Oglethorpe  Power  Corporation, 
Municipal  Electric  Authority  of  Georgia, 
and  the  City  of  Dalton,  Georgia  (the 
licensee)  for  the  Edwin  I.  Hatch  Nuclear 
Plant,  Unit  2  (the  facility),  located  at  the 
licensee's  site  in  Appling  County, 
Georgia.  The  exemption  is  needed  for 
the  licensee  to  comply  with  other 
requirements  of  the  Commission. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  exemption  will  permit  the 
licensee  to  comply  with  the 
requirements  of  section  3. 3.6.2. a.  of  the 
facility  Technical  Specifications. 

The  existing  Technical  Specifications 
require  that  when  seismic  monitoring 
instrumentation  has  been  inoperable  for 
a  period  of  30  days,  a  special  report  is  to 
be  submitted  to  the  Commission  within 
the  next  10  days.  This  special  report  is 
in  lieu  of  the  Licensee  Event  Reports 
that  otherwise  would  be  required  by  the 
facility  Technical  Specifications. 

A  revised  Licensee  Event  Report 
system  was  established  by  10  CFR  50.73, 
which  became  effective  on  January  1, 
1984.  Licensees  of  operating  nuclear 
power  plants  were  advised  by  Generic 
Letter  83-43  to  change  their  plant 
Technical  Specifications  to  conform  to 
the  revised  reporting  requirements. 
However,  the  Generic  l>etter  also  stated 
that  any  existing  Technical  Specification 
requirements  for  special  reports  should 
be  continued.  The  exemption  will  permit 
the  licensee  to  comply  with  10  CFR  50.73 
except  for  the  special  report  regarding 
inoperable  seismic  monitoring 
instrumentation. 
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The  Need  for  the  Proposed  Action 

The  exemption  is  needed  to  enable 
the  licensee  to  comply  with  the  special 
reporting  requirements  regarding 
inoperable  seismic  instrumentation 
without  being  in  violation  of  the 
reporting  requirements  of  10  CFR  50.73. 

Environmental  Impact  of  the  Proposed 
Action 

The  proposed  acifon  is  administrative 
only  and  will  have  no  environmental 
impact. 

Alternative  to  the  Proposed  Action 

Not  granting  the  exemption  also 
would  have  no  environmental  impact. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 

resources  not  previously  considered  in 
connection  with  the  "Final 
Environmental  Statement  Related  to  the 
Operation  of  the  Edwin  I.  Hatch  Nuclear 
Plant,  Unit  No.  2."  dated  March  1978. 

Agencies  and  Persons  Consulted 

The  NRC  staff  initiated  this  exemption 
action.  No  other  agencies  or  persons 
were  consulted. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  environmental 
assessment,  we  conclude  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  details  with  respect  to  this  action, 
see  Generic  Letter  83-43,  "Reporting 
Requirements  of  10  CFR  Part  50, 
Sections  50.72  and  50.73,  and  Standard 
Technical  Specifications,"  dated 
December  19.  1983;  and  the  licensee's 
letter  to  the  NRC  dated  February  13, 
1987,  file  SL-1878.  which  are  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW.,  Washington,  DC 
and  at  the  Appling  County  Public 
Library.  301  City  Hall  Drive.  Baxley. 
Georgia  31513. 

Dated  at  Bethesda.  Maryland,  this  3rd  day 
of  September  1987. 

For  the  Nuclear  Regulatory  Commission. 
Lawrence  P.  Crocker. 

Acting  Project  Director.  Project  Directorate 
11-3,  Division  of  Reactor  Projects-I/ll. 

|FR  Doc.  87-20662  Filed  9-a-87;  8:45  am] 
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[Docket  No.  50-247] 

Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  tor  Hearing: 
Consolidated  Edison  Company  of  New 
York,  Inc. 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendment  to 
Facility  Operating  License  No.  DPR-26. 
issued  to  Consolidated  Edision 
Company  of  New  York,  Inc.  (the 
licensee),  for  operation  of  Indian  Point 
Nuclear  Generating  Unit  No.  2,  located 
in  Westchester  County.  New  York. 

The  proposed  amendment  would 
revise  the  Technical  Specifications  to 
permit  the  Residual  Heat  Removal 
pumps  to  remain  operable  during  the 
performance  of  the  Safety  Injection 
System  Test.  The  change  is  being 
proposed  to  facilitate  outage  planning. 
The  proposed  amendment  is  in 
accordance  with  the  licensee's 
application  dated  May  29,  1987,  as 
supplemented  August  3, 1987. 

10  CFR  50.92  states  that  a  proposed 
amendment  will  involve  a  no  significant 
hazards  consideration  if  the  proposed 
amendment  does  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident 
previously  evaluated,  or  (3)  involve  a 
significant  reduction  in  margin  of  safety. 

The  license  provided  the  following 
analysis: 

".  .  ,  operation  of  Indian  Point  Unit  No.  2  in 
accordance  with  this  change  would  not: 

1.  involve  a  sig.nincant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  proposed  change 
does  not  involve  any  physical  change  in  plant 
equipment.  Maintaining  an  RHR  pump  in  an 
operable  condition  during  the  performance  of 
the  safety  injection  system  test  will  actually 
decrease  the  probability  of  a  postulated 
accident  and  will  leave  unchanged  the 
consequences  of  such  an  accident.  There  are 
two  parameters  that  must  be  reviewed  to 
yield  this  conclusion.  First,  the  Safety 
Injection  Ssytem  test  will  not  be  functionally 
different  from  that  which  has  been  performed 
in  the  past.  Therefore,  with  respect  to  this 
parameter,  which  does  not  change,  the' 
probabilities  and  consequences  of  postulated 
accidents  remain  identical.  The  second 
parameter  inherent  in  the  proposed  change  is 
the  maintenance  of  RHR  cooling  during  the 
Safety  Injection  System  test.  By  maintaining 
an  RHR  pump  operable  during  the  test,  decay 
heat  removal  is  retained  and  need  not  be 
disrupted  at  any  time  during  the  test.  Having 
an  operable  RHR  System  is  always  as  safe  or 
safer  than  having  it  inoperable  for  any  period 
of  time.  With  respect  to  this  parameter,  there 
is,  therefore,  an  actual  decrease  in  the 


probability  of  an  accident  and  no  change  has 
been  introduced  in  the  consequences  of  that 
accident.  The  overall  result,  therefore,  of  the 
proposed  change  is  the  summation  of  the 
above  which  results  in  a  slight  decrease  in 
the  probability  of  an  accident  and  no 
increase  (or  decrease)  in  the  consequences  of 
that  accident. 

2.  increase  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated.  As  stated  above,  the 
proposed  change  does  not  involve  any 
physical  change  in  plant  equipment  and  the 
Safety  Injection  System  test  is  functionally  no 
different  than  that  performed  in  the  past.  The 
basic  difference  will  be  that  a  RHR  pump  will 
be  operable  and.  if  this  should  fail,  both  RHR 
pumps  will  be  inoperable  which  is  the  same 
condition  under  which  the  test  has  always 
been  performed  in  the  past.  The  proposed 
change,  therefore,  introduces  no  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

3.  involve  a  significant  reduction  in  a 
margin  of  safety.  But  not  disrupting  decay 
heat  removal  at  any  time  during  the  Safety 
Injection  System  test,  the  margin  of  safely 
inherent  in  the  RHR  systems  use  is  actually 
increased.  Once  again,  having  the  system 
operable  at  all  times  is  always  at  least  as 
safe  or  safer  than  disrupting  it  for  any  period 
of  time.  Any  failure  in  the  system,  with  the 
proposed  change  in  effect,  renders  the  plant 
condition  identical  to  what  it  would  have 
been  without  the  change  and,  therefore,  the 
margin  of  safety  in  the  system,  as  well  as 
overall,  cannot  decrease  and  may  well 
increase." 

In  addition,  the  licensee  has  indicated 
the  RF4R  pumps  were  blocked  from 
starting  during  the  system  actuation  test 
to  minimize  the  potential  wear 
associated  with  frequent  testing.  The 
RHR  pumps  are  tested  quarterly  during 
reactor  operation.  As  a  result,  the 
blockage  was  considered  acceptable. 

Based  on  the  above,  the  staff  proposes 
to  determine  that  proposed  changes  will 
not  result  in  a  significant  hazards 
determination. 

The  Commission  is  seeking  public 
comment  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Comments  should  be  addressed  to  the 
Rules  and  Procedures  Branch,  Division 
of  Rules  and  Records.  Office  of 
Administration  and  Resources 
Management.  U.S.  Nuclear  Regultory 
Commission.  Washington.  DC  20555. 
and  should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice. 

By  October  9. 1987.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
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to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  particidpte  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Bo.ird  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  of  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  would  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
pptitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  sati.sfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 


contention  v» ill  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  SO-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  ma>  .dsue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW., 
Washington,  D.C.,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10]  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  (800) 
325-6000  (in  Missouri  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  thq  following  message 


addressed  to  Robert  A.  Capra,  Acting 
Director.  Project  Directorate  I-l, 
Division  of  Reactor  Projects,  I/II; 
Petitioner's  name  and  telephone 
number  date  petition  was  mailed:  plant 
name:  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel — Bethesda,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555  and  Mr.  Brent  L.  Brandenburg, 
4  Irving  Place,  New  York,  .New  York 
10003,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  of  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  factors  specified  in  10  CFR 
2.714(a)  (l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW.. 
Washington.  DC,  and  at  the  White 
Plains  Public  Library,  100  Martina 
Avenue,  White  Plains,  New  York. 

Dated  at  Bethesda,  Maryland,  this  2nd  day 
of  September  1987. 

For  the  Nuclear  Regulatory  Commission. 
Robert  A.  Capra, 

Acting  Director,  Project  Directorate  I-l, 

Division  of  Reactor  Projects,  I/II. 

[PR  Doc.  87-20663  Filed  9-8-87;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

I  Release  No.  34-24869;  File  No.  SR-Amex- 

66-27] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  American  Stock  Exchange,  Inc.; 
System  Modification  to  the  Amex/ 
Toronto  Stock  Exchange  Trading 
Linkage 

The  American  Stock  Exchange,  Inc. 
("Amex")  submitted,  on  October  18, 
1986,  copies  of  a  proposed  rule  change 
pursuant  to  section  I9(b1(l)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  19b-4  thereunder,  to 
implement  a  modification  to  the 
electronic  trading  linkage  between  the 
Amex  and  the  Toronto  Stock  Exchange 
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("TSE").'  T^'^  Tiodification  will  enable 
Exchange  tPTninals  on  the  Amex  floor 
to  display  the  TSE  quote  on  issues 
traded  through  the  linkage  in  both 
Canadian  and  U.S.  dollars,  reflecting 
current  currency  conversion  rates.  Prior 
to  the  modification,  the  Amex  specialist 
has  had  to  convert  manually  the  TSE 
quote  into  U.S.  dollars  using  the 
conversion  rate  and  the  Canadian  equity 
price. 

As  originally  intended,  the  converted 
Canadian  quote  was  to  be  displayed  on 
Bridge  Data  terminals  on  the  Amex 
floor.  Bridge  would  also  supply  the 
currency  conversion  rate,  capturing  the 
best  bid  and  offer  on  the  Toronto 
currency  market,  which  consists  of  a 
number  of  competing  Canadian  banks. 
The  Amex  has  since  further  developed 
the  modification  to  allow  its  Exchange 
terminals  to  receive  both  the  Canadian 
equity  quote  and  the  Toronto  currency 
market  quote.  The  Exchange  terminal 
automatically  computes  the  quotes, 
thereby  allowing  the  specialist  to 
display  simultaneously  the  TSE  quotes 
in  Canadian  and  U.S.  dollars.^ 

Notice  of  the  proposed  rule  change, 
together  with  the  terms  of  substance  of 
the  proposal,  was  given  by  the  issuance 
of  a  Commission  release  (Securities 
Exchange  Act  Release  No.  24016, 
lanuary  20.  1987]  and  by  publication  in 
the  Federal  Register  (52  PR  3070, 
February  2, 1987).  No  Comments  were 
received  regarding  the  proposal. 

The  concept  of  automatic  currency 
conversion  is  consistent  with  the  goal  of 
the  facilitation  of  trading  through 
international  linkages.  In  approving  the 
Amex-TSE  linkage,  the  Commission 
anticipated  the  need  for,  and  eventual 
implementation  of.  such  a  currency 
conversion  mechanism.  In  its  initial 
application  to  establish  the  linkage,  the 
Amex  noted  that  an  automatic  currency 
conversion  mechanism  would  help 
minimize  any  U.S.  dollar/Canadian 
dollar  exchange  rate  risk,  and  would 
allow  the  settlement  of  transactions 
effected  on  the  TSE  through  the  Imkage 
to  be  effected  in  the  United  States  in 
U.S.  currency.^ 


'  The  Commission  approved  the  Amex-TSE 
linkage  on  September  20.  1985  The  .Amex  TSE 
linkage  is  the  oniy  electronic  linkage  between  a 
priman,"  market  in  the  United  States  and  a  primary 
market  in  a  foreign  country.  See  Securities 
Exchange  Act  Release  No.  22442  (September  20. 
1985).  50  FR  39201 

•  The  Amex  explained  the  changes  to  the  system 
in  an  amendment  to  the  filing  See  letter  from  |. 
Bruce  Ferguson.  Assistant  Vice  President.  Amex,  to 
Stephen  Luparello.  Staff  Attorney.  Division  of 
Market  Regulation.  SEC,  dated  August  4. 1987. 
("Amendment  No.  1") 

'  See  Amendment  No.  1  at  2.  The  currency  quote 
received  by  the  Amex  from  the  Toronto  currency 
market  will  nonslitule  the  exchange  rate  for 


The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange.  In  particular,  the  proposal 
will  facilitate  transactions  in  securities, 
consistent  with  the  purposes  of  section 
6(b)(5)  of  the  Act.*  by  allowing  the  TSE 
quote  to  be  displayed  automatically  in 
both  U.S.  and  Canadian  dollars,  thereby 
eliminating  the  need  for  the  specialist  to 
convert  manually  the  Canadian  price 
into  U.S.  dollars  in  order  to  compare 
prices  in  the  Amex  and  TSE  markets.* 
The  conversion  factor  to  be  used — the 
inside  quote  from  the  Toronto  currency 
market — is  a  fair  and  recognized 
standard  for  determining  Canadian 
dollar  conversion  rates. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  be,  and  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority. 

lonathan  G.  Katz. 

Secretory- 

Dated:  September  2,  1987. 
(FR  Doc.  87-20687  Filed  9-8-87;  8:45  amj 
BIUJNG  CODE  MIO-OI-M 


[Release  No.  34-24870:  File  No.  SR-MSRB- 

87-81 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  the 
Municipal  Securities  Rulemaking 
Board;  Books  and  Records 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s{b)(l).  notice  is  hereby  given 
that  on  August  20, 1987.  the  Municipal 


transactions  effected  through  the  linkage  on  the 
TSE.  When  the  TSE  specialists  receives  an  order,  he 
will  note  the  price  of  the  order  and  the  conversion 
rate  specified  by  the  Amex  specialist.  The  TSE 
specialist  will  check  the  Toronto  currency  market  to 
confirm  the  currency  quote,  and  then  execute 
simultaneously  both  the  equity  trade  and  currency 
transaction.  If  either  the  currency  or  equity  quote 
price  is  no  longer  available,  the  TSE  specialist  will 
bounce  the  trade  back  to  the  Amex  specialist. 
According  to  the  Amex,  the  currency  transaction 
minimizes  the  risk  resulting  from  fluctuations  in  the 
U.S./Canadian  dollar  exchange  rale  between  the 
lime  of  execution  and  the  time  of  settlement.  At 
present,  the  Amex  and  TSE  are  formulating  further 
modifications  to  the  linkage  to  eliminate  the  manual 
aspect  of  the  currency  transaction. 

*  15  U.S.C.  78flb)(5"). 

'  The  Commission  emphasizes  that  the  form  and 
method  by  which  quotes  and  trades  are  sent  and 
received,  including  foreign  currency  conversion 
factors,  are  the  most  important  aspects  of  a  trading 
linkage,  therefore,  in  order  to  ensure  the  protection 
of  investors  utilizing  international  linkages,  it  is 
necessary  for  the  exchanges  to  submit  all  such 
modifications,  prior  to  their  implementation,  to  the 
Commission  for  review. 


Securities  Rulemaking  Board  ("Board") 
filed  with  the  Securities  and  Exchange 
Commission  a  proposed  rule  change  as 
described  in  Items  I,  II,  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Municipal  Securities  Rulemaking 
Board  ("Board")  is  filing  amendments  to 
rule  G-8  on  books  and  records  which 
would  require  dealers  complying  with 
SEC  rule  17a-3,  instead  of  rule  G-8,  to 
make  and  keep  records  of  deliveries  of 
rule  G-32  disclosures  as  required  by  rule 
G-8(a)(xiii), 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  proposed  Rule 
Change 

(a)  Rule  G-32  prohibits  a  dealer  from 
selling  during  the  underwriting  period 
new  issue  municipal  securities  to  a 
customer  unless  the  dealer  delivers  to 
the  customer  by  settlement  of  the 
transaction  a  copy  of  the  final  official 
statement  if  one  is  prepared  by  or  on 
behalf  of  the  issuer.  Rule  G-8(a)(xiii) 
requires  dealers  to  make  and  keep 
records  of  all  deliveries  of  official 
statements  or  other  disclosure 
documents  required  under  rule  G-32. 
This  recordkeeping  requirement  was 
adopted  by  the  Board  in  August  1985  to 
encourage  dealers  to  formalize  their 
procedures  for  delivering  disclosures  to 
their  customers  and  to  aid  the 
enforcement  organizations  in 
determining  compliance  with  the  rule. 

Rule  G-8(f)  provides  that  municipal 
securities  brokers  and  dealers  (other 
than  bank  dealers)  which  are  in 
compliance  with  rule  17a-3,  the 
recordkeeping  rule  of  the  Commission, 
will  be  deemed  to  be  in  compliance  with 
the  requirements  of  rule  G-8.  provided 
that  certain  additional  records  required 
by  rule  G— 8  are  in  any  event  maintained. 
Rule  17a-3,  however,  does  not  require 
brokers  and  dealers  to  make  and  keep 
records  of  deliveries  of  rule  G-32 
disclosures.  The  Board  has  been 
informed  by  the  .NASD  that  certain 
firms,  acting  pursuant  to  rule  G-8(f)  and 
SEC  rule  17a-3,  are  not  maintaining 
records  of  such  deliveries.  The  Board 
believes  that,  since  firms  must  be  able  to 
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prove  to  examiners  that  rule  G-32 
disclosures  were  mdde  to  customers, 
compliance  with  rules  0-8(0  and  17a-3 
will  not  excuse  the  obligation  to  keep 
some  kind  of  record  of  rule  G-32 
disclosures.  The  proposed  rule  change 
would  calrify  this  matter  by  amending 
rule  G-^in  to  require  dealers  complying 
with  SEC  rule  17a-3.  instead  of  rule  G-8, 
to  make  and  keep  records  of  deliveries 
of  official  statements  as  required  by  rule 
G-8(a)(xiii). 

(b]  The  Board  has  adopted  the 
proposed  rule  rJiange  pursuant  to 
section  15B(bK2)(C)  of  the  Securities 
Exchange  .Act  of  1934.  as  amended, 
which  authorizes  the  Board  to  adopt 
rules  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
foster  competition  and  coordination 
with  persons  engaged  in  regulating 
transactions  in  municipal  securities,  and 
in  general,  to  protect  investors  and  the 
public  interest,  and  section  15B(bH2)(G) 
of  the  Act.  which  authorizes  the  Board 
to  adopt  rules  to  prescribe  records  to  be 
made  and  kept  by  municipal  securities 
brokers  and  dealers. 

B.  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

The  Board  does  not  believe  that  the 
proposed  rule  change,  which  will  have 
an  equal  impact  on  all  participants  in 
the  municipal  securities  industry,  will 
have  any  impact  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

The  Board  has  not  solicited  or 
received  comments  on  the  proposed  rule 
chance 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period:  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  il  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  SoLicitatioD  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 


should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  September  30, 1987. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  September  2, 1987. 
lonathan  G.  Katz, 

Secretary. 

[PR  Doc.  87-20688  Filed  9-«-a7;  8:45  am) 
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I  Release  No.  34-24871;  FMe  No.  SR-MSRB- 

87-91 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  the 
Municipal  Securities  Rulemaking 
Board;  Suitability 

Pursuant  to  section  19(bl(l)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  August  20, 1987,  the  Municipal 
Securities  Rulemaking  Board  ("Board") 
filed  with  the  Securities  and  Exchange 
Commission  a  proposed  rule  change  as 
described  in  items  1. 11,  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Municipal  Securities  Rulemaking 
Board  ("Board"]  is  filing  amendments  to 
rule  G-19  on  suitability  which  would 
require  a  dealer  effecting  a  transaction 
in  municipal  securities  with  or  for  a 
discretionary  account,  to  make  an 
affirmative  determination  of  the 
suitability  of  the  transaction  based  upon 
information  available  from  both  the 
issuer  and  the  customer. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change  i 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

[a)  Rule  G-19  on  suitability  prohibits  a 
municipal  securities  professional  from 
recommending  a  transaction  in 
municipal  securities  to  a  customer 
unless  the  professional  makes  certain 
determinations  with  respect  to  the 
suitability  of  the  transaction.  Rule  G- 
19(c)  permits  a  municipal  securities 
professional  to  make  recommendations 
only  if,  after  making  a  reasonable 
inquiry,  he  has  reasonable  grounds  to 
believe  and  does  believe  that  the 
recommendation  is  suitable  for  the 
customer  in  terms  of  information 
available  from  the  issuer  of  the  security, 
and  the  customer's  financial 
background,  tax  status,  and  investment 
objectives. 

Rule  G-19(dl(ii).  requires  a  dealer  to 
determine  that  a  transaction  in 
municipal  securities  is  suitable  for  the 
customer  in  light  of  information  supplied 
by  the  customer  as  set  forth  in 
paragraph  (c)(ii]  before  effecting  a 
transaction  with  or  for  a  discretionary 
account.  Rule  G-19(d)(ii)  does  not, 
however,  require  that  the  transaction  be 
suitable  in  light  of  information  available 
from  the  issuer  as  required  by  paragraph 
(c)(i).  When  rule  G-19  was  amended  in 
1985,  the  Board  failed  to  revise  rule  G- 
19(d)(ii)  to  reference  new  section  (c)(i). 
The  proposed  rule  change  would  amend 
paragraph  (dj[ii)  to  prohibit  dealer  from 
recommending  a  transaction  for  a 
discretionary  account  unless  the  dealer 
first  determines  that  the  transaction  is 
suitable  in  terms  of  both  customer  and 
issuer  information. 

In  addition,  rule  G-19(d)(ii)  references 
subparagraph  (c)(iiKB).  which  permits  a 
dealer  to  recommend  a  transaction  in 
municipal  securities  when  information 
about  the  customer  is  not  known  or 
furnished,  if  the  dealer  has  no 
reasonable  grounds  to  believe  and  does 
not  believe  that  the  recommendation  is 
unsuitable.  The  Board,  however,  has 
consistently  interpreted  rule  G-19(d)  to 
bar  a  professional  from  effecting  a 
transaction  m  municipal  securities  with 
or  for  a  discretionary  account  if  the 
professional  does  not  have  sufficient 
information  to  make  an  affirmative 
determination  with  respect  to  the 
suitability  of  Jie  transaction  for  the 
customer.  The  proposed  rule  change 
would  require  a  dealer  to  make  an 
affirmative  determination  of  the 
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suitability  of  a  transaction  for  a 
discretionary  account. 

(b)  The  Board  has  adopted  the 
proposed  rule  change  pursuant  to 
section  15B(b)(2)(C)  of  the  Securities 
Exchange  Act  of  1934.  as  amended, 
which  authorizes  the  Board  to  adopt 
rules  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
foster  competition  and  coordination 
with  persons  engaged  in  regulating 
transactions  in  municipal  securites,  and 
in  general,  to  protect  investors  and  the 
public  interest, 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Board  does  not  believe  that  the 
proposed  rule  change,  which  will  have 
an  equal  impact  on  all  participants  in 
the  municipal  securities  industry,  will 
have  any  impact  on  competition. 

C.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  Board  has  not  solicited  nor 
received  comments  on  the  proposed  rule 
change. 

III.  Date  of  Effectiveness  of  the 
Projjosed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period:  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 


inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  September  30. 1987. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority. 

Dated:  September  2, 1987. 
lonathan  G.  Katz, 

Secretary. 

[FR  Doc.  87-20689  Filed  9-8-87;  8:45  am] 
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{Release  No.  34-24867;  File  No.  SR-MSRB- 
87-7] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  the 
Municipal  Securities  Rulemaking 
Board;  Uniform  Practice  and  Customer 
Confirmations 

Pursuant  to  section  19(b)(l]  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78sfb)(l).  notice  is  hereby  given 
that  on  August  20.  1987,  the  Municipal 
Securities  Rulemaking  Board  ("Board") 
filed  with  the  Securities  and  Exchange 
Commission  a  proposed  rule  change  as 
described  in  Items  I,  II,  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Municipal  Securities  Rulemaking 
Board  ("Board")  is  filing  amendments  to 
Board  rule  G-12  on  uniform  practice  and 
G-15  on  confirmation,  clearance,  and 
settlement  of  transactions  with 
customers  (hereafter  referred  to  as  the 
"proposed  rule  change")  which  would 
correct  the  cross-references  in  the  good 
delivery  requirements  of  rules  G-12(e) 
and  G-15(c)  to  the  confirmation 
provisions  of  rule  G-12{c)  and  G-15(a). 

II.  A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  Rules  G-12(e)  and  G-151cl  specify 
the  requirements  for  physical  deliveries 
of  securities  on  inter-dealer  and 
customer  transactions,  respectively. 
Among  other  things,  the  rules  require  all 
certificates  delivered  on  a  transaction  to 
be  identical  with  respect  to  certain 
features  and  to  be  accompanied  by  a 


delivery  ticket  containing  a  description 

of  the  securities.  These  requirements  are 
stated  by  cross-reference  to  certain 
items  of  information  required  on 
confirmations  bv  rules  G-12(c)  and  G- 
15(a). 

In  1986.  the  Board  amended  rules  G- 
12(c)  and  G-15(a)  to  require  a  disclosure 
on  the  confirmation  if  securities  are 
subject  to  federal  taxation  or  the  federal 
alternative  minimum  tax.  In  adding 
these  disclosure  requirements,  certain 
provisions  in  rules  G-12{c)(vi)  and  G- 
15(a)(iii)  were  renumbered.  The 
proposed  rule  change  would  amend 
rules  G-12(e)  and  G-15(c)  to  correct  the 
cross-references  to  these  confirmation 
provisions. 

The  proposed  rule  change  also  would 
amend  rules  G-12(e)(iii)  and  G-15(c)(ii) 
to  require  delivery  tickets  to  include  the 
same  designations  regarding  taxability 
and  alternative  minimum  tax  as  are 
required  on  confirmations  under  rules 
G-12(c)(vi)  and  G-15{a)(iii).  This  will 
conform  the  securities  description 
required  on  the  delivery  ticket  by  rules 
G-12(e)  and  G-15(c)  wi'th  the 
descriptions  required  on  confirmations. 

(b)  The  Board  has  adopted  the 
proposed  rule  change  pursuant  to 
section  15B(b)[2)(C)  of  the  Securities 
Exchange  Act  of  1934.  as  amended, 
which  requires  and  empowers  the  Board 
to  adopt  rules — 

designed  ...  to  foster  cooperation  and 
coordination  with  persons  engaged  in  .  .  . 
clearing,  settling,  processing  information  .  .  . 
and  facilitating  transactions  in  municipal 
securities,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and  open 
market  in  municipal  securities,  and.  in 
general,  to  protect  investors  and  the  public 
interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Board  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  since  it  will 
apply  to  all  brokers,  dealers  and 
municipal  securities  dealers  equally. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Board  has  not  solicited  nor 
received  comments  on  the  proposed  rule 
change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period:  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
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longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
vmII: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
v\hether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregomg. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washmgton,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  ch^inge  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S  C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commissions  Public  Reference  Section. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
bo  submitted  by  September  30. 1987. 

For  the  Commissinn  by  the  Division  of 
Market  Resiilation,  pursuant  to  delegated 
authority 

Dated:  September  1. 1987. 
lonathan  C.  Katz, 
Secretary. 

[FR  Doc.  87-20690  Filed  9-8-87;  B:45  am] 
BILUMQ  CODE  MIO-OI-M 


Self-Regulatory  Ofganizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Midwest  Stock  Exchange,  inc. 

September  2,  1987. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(0(11(6)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unHsted 
trading  privileges  in  the  following 
securities: 
AMC  Government  Income  Fund 

Common  Stock,  $.01  Par  Value  (File 
No.  7-0373) 
lA-Z-Boy  Chair  Company 

Common  stock,  $1.00  Par  Value  (File 


No.  7-0374) 
Real  Estate  Investments  Trust  of 

California 
Shares  of  Beneficial  interest,  No  Par 

Value  (File  No.  7-0375) 
Roebling  Property  Investors  Inc. 
Common  stock,  $.01  Par  Value  (File 

No.  7-0376) 
British  Airways  PLC 
Final  Installment  American 

Depository  Receipts  (File  No.  7- 

0377) 
Carteret  Bancorp,  Inc.  (Holding  Co.) 
Common  stock,  $.01  Par  Value  (File 

No.  7-0378) 
These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  September  24. 1987 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  atid  Exchange  Commission, 
Washington.  DC  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  appHcations  if  it  finds, 
based  upon  all  the  information  available 
to  it,  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

lonathan  C.  Katz, 

Secretary. 

[FR  Doc.  87-20640  Filed  9-6-67;  6:45  am] 

BILLING  CODE  80tO-01-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Philadelptiia  Stock  Exchange, 
Inc.  I 

September  2, 1987. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(l)(B]  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following  stock: 
V.F.  Corporation 

Common  Stock,  No  Par  Value  (File 
No.  7-0372) 
This  security  is  listed  and  registered  on 
one  or  more  other  national  securities 
exchange  aid  is  reported  in  the 
consolidated  transaction  reporting 
system. 


Interested  f>ersons  are  invited  to 
submit  on  or  before  September  24, 1987 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  E.xchange  Commission. 
Washington,  DC  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  applications  if  it  finds, 
based  upon  all  the  information  available 
to  it,  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  87-20641  Filed  9-8-87;  8:45  am] 
BILLING  CODE  B010-01-M 


(Release  No.  iC-15962;  812-6774  and  612- 
6775] 


UM  I 


Application;  Bankers  Ufe  Assurance 
Co.  of  Nebraska 

September  2, 1987. 

agency:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  ("Act"). 

Applicants:  Bankers  Life  Assurance 
Company  of  iNebraska  ("Bankers"), 
Bankers  Life  Assurance  Company  of 
Nebraska  Separate  Account  VA-1  and 
Bankers  Life  Assurance  Company  of 
Nebraska  Separate  Account  VA-2 
("Account(s) '),  and  BLN  Investment 
Corp  ("Investment  Corp"). 

Relevant  1940  Act  sections: 
Exemption  requested  under  section  6(c) 
from  sections  26(b)(2)  and  27(c)(2)  of  the 
1940  Act. 

Summary  of  application:  Applicants 
seek  an  order  to  permit  them  to  issue 
variable  annuity  contracts  ("contracts") 
which  will  deduct  a  Mortality  and 
Expense  Risks  Charge. 

Filing  date:  The  applications  were 
filed  on  June  25, 1987,  and  amended  on 
August  25, 1987. 

Hearing  or  notification  of  hearing:  If 
no  hearing  is  ordered,  the  applications 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  the 
applications,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
September  28,  1987.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
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the  issues  you  contest.  Serve  the 
Applicants  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit,  or,  lawyers, 
by  certificate.  Request  notification  of  the 
date  of  a  hearing  by  writing  to  the 
Secretary  of  the  SEC. 
addresses:  Secretary,  SEC.  450  5th 
Street,  NW..  Washington.  DC  20549. 
Applicants,  c/o  Julian  H.  Hopkins.  Esq.. 
5900  "O"  Street,  Lincoln,  Nebraska 
68510. 

FOR  FURTHER  INFORMATIOM  CONTACT: 

Margaret  Wamken,  Financial  Analyst 
(202)  272-2058  or  Lewis  B.  Reich.  Special 
Counsel  (202)  272-2061  (Division  of 
Investment  Management). 
SUPPLEMENTARY  INFORMATION: 
Following  is  a  summary  of  the 
applications:  the  complete  applications 
are  available  for  a  fee  from  either  the 
SEC's  Public  Reference  Branch  in  person 
or  the  SEC's  commercial  copier  (800) 
231-2382  (in  Maryland  (301)  258-4300). 

Applicants'  Represenlations 

1.  Bankers  is  a  stock  life  insurance 
company  incorporated  under  the  laws  of 
the  State  of  .Nebraska  on  June  22. 1983 
and  IS  a  wholly-owned  subsidiary  of 
Bankers  Life  Assurance  Company  of 
Nebraska  ("Bankers  Life  Nebraska"). 
Bankers  is  licensed  to  sell  life  insurance 
in  32  states  and  the  District  of  Columbia. 
Lnvestment  Corp  is  a  wholly-owned 
subsidiary  of  Bankers  Life  Nebraska  and 
a  registered  broker-dealer.  Investment 
Corp  will  serve  as  the  principal 
underwriter  for  the  contracts. 

2.  Bankers  established  the  Accounts 
on  May  28, 1987.  under  the  laws  of  the 
State  of  Nebraska,  and  the  Accounts  are 
registered  as  unit  investment  trusts 
under  the  1940  Act.  Account  VA-1  was 
established  by  Bankers  to  act  as  the 
funding  entity  for  certain  flexibility 
premium  variable  annuity  contracts. 
Account  VA-2  was  established  to  act  as 
the  funding  entity  for  certain  single 
premium  variable  annuity  contracts. 

3.  Premium  payments,  less  any 
applicable  premium  tax,  are  allocated  to 
Account  VA-1.  Account  VA-1  is 
currently  divided  into  four  Subaccounts, 
each  of  which  invests  in  one  portfolio  of 
the  Sowers  Series  Fund,  Inc.  The  Fund,  a 
diversified,  open-end  management 
investment  company,  was  organized  as 

a  Maryland  corporation  on  November  6, 
1985.  The  Fund  currently  has  four 
portfolios;  the  Bond  Portfolio;  the 
Growth  Portfolio;  the  Money  Market 
Portfolio:  and  the  Discretionary 
Portfolio.  Bankers  may.  from  time  to 
time,  establish  additional  Subaccounts. 
Bankers  may  substitute  or  add 
additional  portfolios  of  the  Fund  or. 


where  appropriate,  of  other  registered 
open-end  investment  companies. 
Ameritas  Investment  Advisors,  Inc..  an 
affiliate  of  Bankers,  is  the  adviser  for  the 
Fund. 

4.  The  Premium  payment,  less  any 
applicable  premium  tax.  is  allocated  to 
Account  VA-2.  Account  VA-2  is 
currently  divided  into  five  (5) 
Subaccounts,  each  of  which  invests  in 
one  portfolio  of  the  Variable  Insurance 
Products  Fund.  The  Fund,  a  diversified, 
open-end  management  investment 
company,  was  organized  as  a 
Massachusetts  Business  Trust  on 
November  13. 1981.  The  Fund  currently 
has  five  portfolios:  the  Equity-Income 
Portfolio:  the  Growth  Portfolio:  the 
Money  Market  Portfolio:  the  High- 
Income  Portfolio:  and  the  Overseas 
Portfolio.  Bankers  may,  from  time  to 
time,  establish  additional  Subaccounts. 
Bankers  may  substitute  or  add 
additional  portfolios  of  the  Fund  or, 
where  appropriate,  of  other  registered 
open-end  investment  companies. 
Fidelity  Management  A  Research 
Company  is  the  adviser  for  the  Fund. 

5.  The  contracts  offered  by  Account 
VA-1  are  flexible  premium  variable 
annuity  contracts.  The  contracts  offered 
by  Account  VA-2  are  single  premium 
variable  annuity  contracts.  Both  are 
designed  to  aid  individuals  in  long-term 
financial  planning  and  provide  for  the 
accumulation  of  capital  on  a  tax- 
deferred  basis  for  retirement  or  other 
long-term  purposes.  The  contracts 
provide  for  the  accumulation  of  the 
contract  values  on  a  vanable  basis  and 
payment  of  monthly  annuity  payments 
on  a  fixed  basis.  The  contracts  may  or 
may  not  qualify  for  any  special  tax 
treatment  under  the  Internal  Revenue 
Code.  The  minimum  premium  payment 
Bankers  will  accept  for  the  flexible 
premium  contract  is  S50.00;  the  minimum 
premium  payment  for  the  single 
premium  contract  is  $5,000. 

6.  Bankers  assumes  mortality  and 
expense  risks  under  both  contracts.  The 
mortality  risk  borne  by  Bankers  under 
the  contracts  is  that  the  annuitants 
under  the  contracts  may  live  longer  as  a 
group  than  has  been  anticipated  in 
setting  the  annuity  rates  guaranteed  in 
the  contracts  and  thus,  the  actual  future 
costs  Bankers  will  incur  in  making  the 
annuity  payments  may  exceed  the 
amounts  Bankers  will  denve  from  the 
contracts.  In  addition.  Bankers  bears  a 
mortality  risk  under  the  contracts  in  that 
Bankers  guarantees  the  purchase  rates 
for  the  annuity  income  options  available 
under  the  contracts  and  it  guarantees 
that,  prior  to  the  annuity  date,  the 
amount  of  the  death  benefit  under  the 
contracts  will  be  the  greater  of  the 
current  accumulation  value  of  the 


contracts,  less  any  applicable 

withdrawal  charge  and  any  applicable 
annual  contract  fee  (cash  surrender 
value),  and  the  sum  of  the  premium 
payments  made  or  the  premium 
payment  made  in  the  case  of  the  single 
premium  contract.  The  expense  risk 
undertaken  by  Bankers  is  that  the 
charge  for  administration  costs  under 
the  contracts  may  be  insufficient  to 
cover  the  actual  future  costs  incurred  by 
Bankers  for  providing  contract 
administration  servnces. 

7.  By  assuming  the  mortality  and 
expense  nsks.  Bankers  assures  the 
annuitant  that  neither  annuitant's  own 
longevity,  nor  an  improvement  in  life 
expectancy  greater  than  allowed  for  in 
setting  the  annuity  rates,  will  have  any 
adverse  effect  on  the  monthly  annuity 
payments  the  annuitant  will  receive 
under  the  contracts.  It.  therefore, 
relieves  the  annuitant  of  the  risk  that  he 
will  outlive  the  funds  he  has 
accumulated  for  retirement. 

8.  Bankers  imposes  a  daily  charge 
against  the  assets  of  the  Subaccounts  to 
compensate  Bankers  for  costs  incurred 
by  assuming  these  risk  equal  0.003425% 
of  the  average  daily  net  assets  of  the 
respective  Account.  The  annual  rate  of 
the  charge,  which  is  compounded  daily. 
is  1.25%,  consisting  of  approximately 
.55%  for  the  mortality  risk  and  .70%  for 
the  expense  risk.  Bankers  guarantees 
that  this  charge  will  never  increase.  If 
this  charge  is  insufficient  to  cover  the 
assumed  nsks.  the  loss  will  fall  on 
Bankers.  Conversely,  if  the  charge 
proves  more  than  sufficient,  any  excess 
will  be  added  to  Bankers'  general 
account  funds. 

9.  Applicants  represent  that  the 
charge  under  the  contracts  for  mortality 
and  expense  nsks  is  consistent  with  the 
protection  of  investors  because  it  is  a 
reasonable  and  proper  insurance  charge. 
Applicants  do  not  concede  the 
applicability  of  sections  26(a)(2)(C)  and 
27(c)(2)  of  the  1940  Act  to  the  mortality 
and  expense  nsks  charge.  In  order  to 
avoid  any  possibility  that  questions  may 
be  raised  as  to  the  potential 
applicability  of  those  provisions  to  this 
charge,  however.  Applicants  request 
exemption  from  those  provisions  to  the 
extent  necessary  to  permit  the 
assessment  of  a  charge  for  mortality  and 
expense  risks  against  the  assets  of  each 
respective  Account.  Applicants  submit 
that  the  mortality  and  expense  risks 
charge  is  a  reasonable  charge  to 
compensate  Bankers  for  the  risk  that 
annuitants  under  the  contracts  will  live 
longer  as  a  group  than  has  been 
anticipated  in  setting  the  annuity  rates 
guaranteed  in  the  contracts  and  for  the 
risk  that  administrative  expenses  will  be 
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greater  than  the  amounts  derived  from 
the  administration  charge(sj. 

Bankers  represents  that  the  charge  of 
1.25 '-'J  for  mortality  and  expense  risks 
assumed  by  Bankers  is  within  the  range 
of  industry  practice  with  respect  to 
comparable  annuity  products.  This 
representation  is  based  upon  Bankers' 
analysis  of  publicly  available 
information  about  similar  industry 
products,  taking  into  consideration  such 
factors  as  current  charge  levels, 
existence  of  charge  level  guarantees, 
and  guaranteed  annuity  rates.  Bankers 
will  maintain  at  its  Home  Office, 
available  to  the  SEC,  a  memorandum 
setting  forth  in  detail  the  products 
analyzed  in  the  course  of,  and  the 
methodology  and  result  of,  its 
comparative  survey. 

10.  A  withdrawal  charge  is  imposed 
on  certain  partial  and  full  withdrawals 
and  upon  certain  annuitizations.  These 
charges  reimburse  Bankers  for  expenses 
it  incurs  in  selling  contracts,  including 
commissions  to  resislered 
representatives  and  other  promotional 
expenses.  No  withdrawal  charge  will  be 
assessed  against  a  withdrawal  of 
accumulation  value  or  annuitization 
after  the  contract  has  been  in  force  more 
than  nine  contract  years  in  the  case  of 
the  flexible  premium  contract,  and  six 
contract  years  for  the  single  payment 
contract.  Similarly,  no  withdrawal 
charge  will  be  assessed  against  the  first 
withdrawal  in  any  contract  year  of  an 
amount  up  to  10%  of  the  accumulation 
value  as  of  the  date  of  the  withdrawal. 
Where  a  partial  or  full  withdrawal  is 
made  or  amounts  are  applied  under  an 
annuity  option,  the  amount  withdrawn 
or  annuitized  (less  any  amount  entitled 
to  the  10%  exception)  will  be  subject  to  a 
withdrawal  charge  expressed  as  a 
percentage  of  the  accumulation  value 
withdrawn  or  annuitized  as  follows: 


Fof  account  V A- 1 

For  account  VA-2 

Pefcnl 

Pohcy 
year 

Percent 

Policy 
year 

9            „         

1 
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10  + 

5 
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7 

6          .    

S 

4 ._._.       _ 

3 

2    - 

1 

0 

2 
3 

4 

5 

4 

3 

2 

1 

5 
6 
7  + 

0 

In  the  case  of  a  partial  withdrawal  or 
annuitization,  the  withdrawal  charge 
will  be  allotted  pro  rata  among  the 
Subaccounts  based  on  the  accumulation 
value  in  each  Subaccount  prior  to  the 
withdrawal  or  annuitization.  In  the  case 
of  a  full  withdrawal  or  annuitization,  the 
withdrawal  charge  is  deducted  from  the 


amount  paid  to  the  owner.  A  withdrawal 
charge  will  not  be  assessed  if  after  the 
first  five  contract  years  for  the  flexible 
premium  contract,  nor  after  the  first  two 
contract  years  for  the  single  premium 
contract,  any  portion  of  the 
accumulation  value  is  applied  under  the 
certain  Annuity  Income  Option  C.  as  a 
life  annuity.  Further,  the  sum  of  all 
withdrawal  charges  will  not  exceed  9.0% 
of  the  premium  payments  made  as  of  the 
time  of  the  withdrawal  or  annuitization 
for  the  flexible  payment  contract.  The 
sum  of  all  withdrawal  charges  will  not 
exceed  6.5%  of  the  premium  paid  for  the 
single  premium  contract. 

The  amount  derived  from  these 
charges  may  not  be  sufficient  to  cover 
all  of  the  distribution  expenses.  Should 
the  actual  amounts  derived  from  the 
withdrawal  charges  prove  insufficient  to 
cover  actual  distribution  expenses,  any 
deficiency  will  be  met  from  Bankers' 
general  account  funds,  including 
amounts  derived  from  the  mortality  and 
expense  risks  charge. 

Bankers  has  concluded  that  there  is  a 
reasonable  likelihood  that  the  proposed 
distribution  financing  arrangements 
made  with  respect  to  the  contracts  will 
benefit  eac"-  Account  and  its  contract 
owners.  The  basis  for  such  conclusion  is 
set  forth  in  memoranda  which  will  be 
maintained  by  Bankers  at  its  Home 
Office  and  will  be  available  to  the  SEC. 
Moreover,  Bankers  represents  that  the 
Accounts  will  invest  only  in  an 
underlying  investment  company  which 
undertakes,  in  the  event  it  should  adopt 
any  plan  under  Rule  12b-l  to  finance 
distribution  expenses,  to  have  such  a 
plan  formulated  and  approved  by  a 
board  of  directors,  a  majority  of  the 
members  of  which  are  not  "interested 
persons"  of  such  investment  company 
within  the  meaning  of  section  2(a)(19)  of 
the  1940  Act. 

11.  Bankers  deducts  an  annual 
contract  fee  of  $30  from  the 
accumulation  value  of  the  contract  to 
reimburse  Bankers  for  the 
administrative  costs  of  maintaining  the 
contract  on  Bankers'  computer  system. 
Additionally,  a  charge  of  ,20%  of  the 
accumulation  value  of  the  single 
premium  contract  is  calculated  and 
deducted  from  the  accumulation  value 
of  that  contract  on  the  last  valuation 
date  of  each  contract  year.  This  charge 
is  designed  to  reimburse  Bankers  for 
administrative  expenses  incurred  in 
connection  with  issuing  the  contracts 
and  ongoing  administrative  expenses 
incurred  in  connection  with  servicing 
and  maintaining  the  single  premium 
contracts.  These  administrative  charges 
are  guaranteed  not  to  increase,  and 
Bankers  does  not  expect  to  make  a 
profit  on  these  charges. 


For  the  SEC.  by  the  Division  of  Investment 
Management,  pursuant  to  delegated 
authority. 
lonathan  G.  Katz. 
Secrelary. 
[FR  Doc.  87-20631  Filed  9-8-87;  8:45  am] 

BILUNG  CODE  S010-01-M 


(File  No.  22-17374] 

Application  and  Opportunity  for 
Hearing;  Citicorp 

Septemberl,  1987. 

Notice  is  hereby  given  that  Citicorp 
(the  "Applicant")  has  filed  an 
application  under  clause  (ii)  of  section 
310(b)(1)  of  the  Trust  Indenture  Act  of 
1939  (the  "1939  Act")  for  a  finding  that 
the  trusteeships  of  United  States  Trust 
Company  of  New  York  (the  "Trust 
Company")  under  four  existing 
indentures,  and  a  Pooling  and  Servicing 
Agreement  dated  as  of  June  1, 1987, 
under  which  certificates  evidencing 
interests  in  a  pool  of  mortgage  loans 
have  been  issued,  are  not  so  likely  to 
involve  a  material  conflict  of  interest  as 
to  make  it  necessary  in  the  public 
interest  or  for  the  protection  of  investors 
to  disquality  the  Trust  Company  from 
acting  as  Trustee  under  any  of  such 
indentures  or  the  Agreement. 

Section  310(b)  of  the  1939  Act 
provides,  in  pertinent  part,  that  if  a 
trustee  under  an  indenture  qualified 
under  the  1939  Act  has  or  shall  acquire 
any  conflicting  interest,  it  shall  within 
ninety  days  after  ascertaining  that  it  has 
such  a  conflicting  interest,  either 
eliminate  the  conflicting  interest  or 
resign.  Subsection  (1)  of  section  310(b) 
provides,  with  certain  exceptions,  that  a 
trustee  under  a  qualified  indenture  shall 
be  deemed  to  have  a  conflicting  interest 
if  such  trustee  is  trustee  under  another 
indenture  under  which  any  other 
securities  of  the  same  obligor  are 
outstanding.  However,  under  clause  (ii) 
of  subsection  (1),  there  may  be  excluded 
from  the  operation  of  this  provision 
another  indenture  under  which  other 
securities  of  the  issuer  are  outstanding, 
if  the  issuer  shall  have  sustained  the 
burden  of  proving,  on  application  to  the 
Commission  and  after  opportunity  for 
hearing  thereon,  that  trusteeship  under 
such  qualified  indenture  and  such  other 
indenture  is  not  so  likely  to  involve  a 
material  conflict  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for 

the  protection  of  investors  to  disqualify 

such  trustee  from  acting  as  trustee  under 

either  of  such  indentures. 

Applicant  Alleges  That 

(1)  The  Trust  Company  currently  is 
acting  as  Trustee  under  four  indentures 
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under  which  Applicant  is  the  obligor. 
The  indenture  dated  Fehruan,  15.  1972 
involved  the  issuance  of  Floating  Rate 
Notes  due  1989;  the  indenture  dated 
March  15.  1977  involved  the  issuance  of 
various  series  of  unsecured  and 
unsubordinated  Notes;  the  indenture 
dated  August  25,  1977  involved  the 
issuance  of  Rising-Rate  Notes.  Series  A; 
and  the  indenture  dated  April  21,  1980 
involved  the  issuance  of  various  series 
of  unsecured  and  unsubordinated  Notes. 
Said  indentures  were  filed  as, 
respectively.  Exhibits  4(a).  2(b),  2(b), 
and  2(a)  to  Applicant's  respective 
Registration  Statements  Nos,  2-42915.  2- 
58355.  2-59396  and  2-64862  filed  under 
the  Securities  Act  of  1933  (the  "1933 
Act"),  and  have  been  qualified  under  the 
Trust  Indenture  Act  of  1939.  The  four 
indentures  are  hereinafter  called  the 
"Indentures"  and  the  securities  issued 
pursuant  to  the  Indentures  are 
hereinafter  called  the  "Notes". 

(2)  Applicant  is  not  in  default  in  any 
respect  under  the  Indentures  or  under 
any  other  existing  indenture. 

(3)  On  June  25.  1987.  the  Trust 
Company  entered  into  a  Pooling  and 
Servicing  Agreement  dated  as  of  June  1, 
1987  (the  "1987-9  Agreement")  with 
Citicorp  Mortgage  Securities.  Inc. 
("CMSl"),  Packager  Servicer,  under 
which  there  were  issued  on  |une  25,  1987 
Mortgage  Pass-Through  CitiCertificates, 
Series  1987-9,  g.OC^  Pass-Through  Rate 
(the  "Series  1987-9  Certificates'),  which 
evidence  fractional  undivided  interests 
in  a  pool  of  conventional  one-to  four- 
family  mortgage  loans  (the  "1987-9 
Mortgage  Pool")  originated  by  Citibank, 
N.A.  and  having  adjusted  principal 
balances  aggregating  S75.033.788.82  at 
the  close  of  business  on  June  1.  1987, 
which  mortgage  loans  were  assigned  to 
the  Trust  Company  as  Trustee 
simultaneously  with  the  issuance  of  the 
Series  1987-9  Certificates.  On  June  25. 
1987.  Applicant,  the  parent  of  CMSI. 
entered  into  a  Guaranty  of  even  date 
(the  "1987-9  Guaranty")  pursuant  to 
which  Applicant  agreed,  for  the  benefit 
of  the  holders  of  the  Series  1987-9 
Certificates,  to  be  liable  for  7.00'-4  of  the 
initial  aggregate  principal  balance  of  the 
1987-9  Mortgage  Pool  and  for  lesser 
amounts  in  later  years  pursuant  to  the 
provisions  of  the  1987-9  Guaranty.  The 
1987-9  Guaranty  states  that  Applicant's 
obligations  thereunder  ranV  pan  passu 
v.ith  all  unsecured  and  unsubordinated 
indebtedness  of  Applicant,  and 
accordingly,  if  enforced  against 
Applicant,  the  1987-9  Guaranty  would 
rank  on  a  parity  with  the  oblig.itions 
evidenced  by  the  Notes.  The  Series 
198"-9  Certificates  were  registered 
under  the  1933  Act  (Registration 


Statement  of  CMSl,  Citicorp  and  the 
Originators  n-amed  therein  on  Forms  S- 
11  and  S-3,  File  No.  33-12788)  as  part  of 
a  delayed  or  continuous  offering  of 
S2. 000.000.000  aggregate  amount  of 
Mortgage  Pass-Through  CitiCertificates 
pursuant  to  Rule  415  under  the  1933  Act. 
The  Series  1987-9  Certificates  were 
offered  by  a  Prospectus  Supplement 
dated  June  10, 1987.  supplemental  to  a 
Prospectus  dated  June  10.  1987.  The 
1987-g  Agreement  has  not  been 
qualified  under  the  1939  Act. 

(4)  The  obligations  of  Applicant  under 
the  Indentures  and  the  1987-9  Guaranty 
are  wholly  unsecured,  are 
unsubordinated  and  rank  pari  passu. 
Any  differences  that  exist  between  the 
provisions  of  the  Indentures  and  the 
1987-9  Guaranty  are  unlikely  to  cause 
any  conflict  of  interest  in  the 
trusteeships  of  the  Trust  Company  under 
the  Indentures  and  1987-9  Agreement. 

(5)  Applicant  has  waived  notice  of 
hearing,  hearing,  and  any  and  all  rights 
to  specify  procedures  under  Rule  8(b)  of 
the  Commission's  Rules  of  Practice  in 
connection  with  this  matter. 

For  a  more  detailed  statement  of  the 
matters  of  fact  and  law  asserted,  all 
persons  are  referred  to  said  application, 
File  No.  22-17374.  which  is  a  public 
document  on  file  in  the  Commission's 
Public  Reference  Section.  450  5th  Street 
NW.,  Washington.  DC  20549. 

Notice  is  further  given  that  an 
interested  person  may,  not  later  than 
September  25. 1987  request  in  writing 
that  a  hearing  be  held  on  such  matter, 
stating  the  nature  of  the  interest,  the 
reasons  for  such  request,  and  the  issues 
of  law  or  fact  raised  by  said  application 
that  are  controverted,  or  request 
notification  if  the  Commission  should 
order  a  hearing.  Any  such  request 
should  be  addressed;  Secretary. 
Securities  and  Exchange  Commission, 
Washington.  DC  20549. 

At  any  time  after  said  date,  the 
Commission  may  issue  an  Order 
granting  the  application  upon  such  terms 
and  conditions  as  the  Commission  may 
deem  necessary  or  appropriate  in  the 
public  interest  and  for  the  protection  of 
investors,  unless  a  hearing  is  ordered  by 
the  Commission. 

For  the  Commission,  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegated 

authority. 

)onathan  G.  Katz, 
Secretary. 

|FR  Doc.  87-20634  Filed  ft-ft-B?:  8:45  am] 

BILLING  coot  8010-01-M 


[Release  No.  IC-15960;  (File  No  812-6757)1 
Application;  Discover  Credit  Corp. 

agency:  Securities  and  Exchange 

Commission  (  "SEC"). 

action:  Notice  of  application  for 

exemption  from  all  provisions  of  the 

Investment  Company  Act  of  1940  ("1940 

Act"). 


Applicant:  Discover  Credit  Corp. 

Relevant  1940  Act  sections: 
Exemption  requested  pursuant  to 
section  6(c)  from  all  provisions. 

Summary  of  application:  Applicant 
seeks  an  order  permitting  it  to  operate 
as  a  finance  subsidiary  of  Sears. 
Roebuck  and  Co.  ("Sears")  by  borrowing 
money  in  domestic  and  foreign  debt 
markets  and  lending  the  proceeds 
thereof  to  certain  subsidiaries  of  Sears 
in  exchange  for  such  subsidiaries' 
unsecured  notes. 

Filing  dates:  The  application  was  filed 
on  June  11. 1987,  and  amended  on 
August  17. 1987. 

Hearing  or  notification  of  hearing:  If 
no  hearing  is  ordered,  the  requested 
exemption  will  be  granted.  Any 
interested  person  may  request  a  hearing 
on  this  application  or  ask  to  be  notified 
if  a  hearing  is  ordered.  Any  requests 
must  be  received  by  the  SEC  by  5:30 
p.m.  on  September  25. 1987.  Request  a 
hearing  in  writing  giving  the  nature  of 
your  interest,  the  reason  for  the  request, 
and  the  issues  you  contest.  Serve 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit,  or,  in  the 
case  of  an  attorney-at-law,  by 
certificate.  Request  notification  of  the 
date  of  a  hearing  by  writing  to  the 
Secretary  of  the  SEC. 
ADDRESSES:  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street  NW„  Washington,  DC  20549. 
Discover  Credit  Corp.,  12  Read's  Way, 
New  Castle,  Delaware  19-20. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  C.  Mira.  Staff  Attorney  (202) 
272-3033.  or  Bnon  R.  Thompson.  Special 
Counsel  (202)  272-3016  (Office  of 

Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  258-4300). 

Applicant's  Representations 

1.  Applica.".!  iS  a  wholly-owned 
subsidiary  of  Sears  and  its  primary 
business  will  be  to  finance  various 


activities  of  certain  direct  and  indirect 
subsidiaries  of  Sears  operating  within 
the  Dean  Witter  Financial  Services 
Croup  ("UWFSG")  by  advancing  funds 
to  DUKSG  in  exchange  for  their 
unsecured  notes.  Apphcant  presently 
intends  to  raise  funds  for  such  financing 
b\  offering  and  selling  short-term 
commercial  paper  notes  without 
registration  under  the  Securities  Act  of 
1933  (■'1933  Act"),  in  reliance  upon  the 
exemption  provided  in  section  3(a)(3) 
thereof.  Applicant  will  not  offer  or  sell 
such  commercial  paper  notes  to  the 
general  public,  but  instead  will  market 
these  notes  only  to  an  institutional 
customer  base.  Applicant  will  remit  to 
DVVKSG  at  least  85  percent  of  the 
proceeds  of  the  commercial  paper 
program  as  soon  as  practicable  after 
receipt  thereof,  but  in  no  event  later 
than  six  months  after  Applicant  receives 
such  proceeds. 

2.  Although  it  has  no  present  plans  to 
do  so,  Applicant  may  also  issue  medium 
and  long-term  debt  securities  in  the 
future,  which  will  either  be  registered 
under  the  1933  Act  or  be  subject  to  a 
statutory  exemption  therefrom.  In  the 
case  of  a  public  offering  of  securities  not 
exempt  from  registration  under  the  1933 
Act.  Applicant  will  not  sell  such 
securities  until  the  registration 
statement  pertaining  thereto  has  been 
declared  effective  by  the  SEC.  Applicant 
will  comply  with  the  prospectus  delivery 
requirements  of  the  1933  Act  in 
connection  with  the  offer  and  sale  of 
such  securities.  Further,  prior  to 
issuance,  the  commercial  paper  notes 
and  any  other  debt  instruments  issued 
by  Applicant  will  have  received  one  of 
the  three  highest  available  investment 
grade  ratings  from  at  least  two 
nationally  recognized  rating  services; 
however,  no  such  rating  will  be  required 
if,  in  the  opinion  of  Applicant's  counsel. 
an  exemption  from  registration  is 
available  under  section  4(2)  of  the  1933 
Act 

3.  In  the  case  of  an  offering  of  debt 
securities  not  requiring  registration 
under  the  1933  Act,  Applicant  will 
provide  each  offeree  with  disclosure 
materials  which  will  include  a 
description  of  the  business  of  Sears  and 
other  data  of  the  character  customarily 
supplied  m  such  offerings.  These 
disclosure  materials  will  be  updated  as 
soon  as  practicable  to  reOect  any 
material  changes  in  the  financial 
condition  of  Sears  and  its  subsidiaries 
taken  as  a  whole. 

Applicant's  Legal  Analysis 

1.  Applicant  notes  that  because  a 
m.ajority  of  its  assets  will  consist  of  the 
unsecured  notes  of  the  DVVFSG 
borrowers,  it  mav  be  deemed  to  be  an 
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investment  company  within  the  meaning 
of  section  3(a)  of  the  1940  Act. 
Therefore,  Applicant  requests  an  order 
exempting  it  from  all  provisions  of  the 
1940  Act  asserting  that  such  exemption 
is  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

2.  Applicant  contends  that  purchasers 
of  its  commercial  paper  and  other  debt 
securities  will  be  protected  in  a  manner 
that  renders  the  protections  provided  by 
the  1940  Act  unnecessary.  In  this  regard, 
Applicant  notes  that  prior  to  borrowing 
funds  from  Applicant,  each  of  the 
DWFSG  borrowers  will  agree,  absent 
regulatory  restrictions,  to  pay  interest  to 
Applicant  on  its  borrowings  at  rates 
sufficient  to  maintain  Applicant's 
earnings  (before  income  taxes  and  fixed 
charges)  at  a  level  of  at  least  1.25  times 
Applicant's  aggregate  interest  costs  and 
fixed  charges.  The  amounts  and 
maturities  of  Applicant's  notes  from  the 
DWFSG  borrowers  will,  in  any  case,  be 
sufficient  to  allow  Applicant  to  make 
timely  payments  of  principal  and 
interest  to  the  holders  of  its  debt 
securities. 

3.  In  addition,  prior  to  issuance  of  any 
debt  securities  by  Applicant,  Sears  and 
Applicant  will  enter  into  a  Net  Worth 
Maintenance  Agreement  which  will 
provide  that  (i)  Sears  will  continue  to 
hold  all  legal  title  to  and  beneficial 
interest  in  all  of  the  outstanding  voting 
stock  of  Applicant;  (ii)  Sears  will  cause 
Applicant  to  have  a  tangible  net  worth 
(defined  to  mean  the  sum  of  the  capital 
stock,  paid-in  capital  and  retained 
earnings  of  Applicant  plus  subordinated 
indebtedness  of  Applicant  held  by  Sears 
or  its  subsidiaries  after  deducting  the 
book  value  of  all  intangible  assets  of 
Applicant)  of  at  least  $1.00  until  the 
retirement  of  all  outstanding  debt  of. 
and  all  outstanding  debt  guaranteed  by. 
Applicant;  (iii)  such  agreement  is  for  the 
benefit  of  the  holders  of  all  outstanding 
debt  securities  issued  or  guaranteed  by 
Applicant;  (iv)  Applicant  will,  for  the 
benefit  of  such  holders,  timely  take  all 
necessary  action  under  such  agreement 
to  require  Sears  to  perform  its 
obligations  thereunder;  (v)  each  holder 
will  have  a  direct  and  immediate  right  of 
action  against  Sears  to  enforce  Sears' 
obligations  under  such  agreement 
should  Applicant  fail  to  take  such 
action,  and  (vi)  such  agreement  may  not 
be  amended  in  a  manner  so  as  to  relieve 
Sears  of  its  obligations  thereunder,  and 
may  only  be  amended  in  ways  no  less 
favorable  to  Applicant  and  its  creditors. 

4.  Applicant  asserts  that,  although  the 
Net  Worth  Maintenance  Agreement  will 

■ 


provide  that  it  shall  not  be  construed  as 
a  direct  or  indirect  guarantee  by  Sears 
of  Applicant's  obligations,  the 
protections  afforded  holders  of 
Applicant's  debt  securities  by  such 
agreement  as  well  as  other  terms  and 
limitations  to  which  Applicant  has 
expressly  consented  (which  are 
described  fully  in  the  application), 
provide  investor  protection  sufficient  to 
render  a  direct  or  indirect  guarantee 
unnecessary.  Accordingly,  Applicant 
submits  that  the  limited  nature  of  its 
activities  coupled  with  the  protections 
afforded  by  the  Net  Worth  Maintenance 
Agreement  alleviate  the  need  to  regulate 
it  as  a  registered  investment  company 
under  the  1940  Act. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 

Dated;  September  2, 1987. 
[FR  Doc.  87-20629  Filed  9-8-B7:  8:45  am] 

BILLING  CODE  BOIO-OI-M 

[Release  No.  IC-15955;  812-6738] 

Application;  MONY  Life  Insurance  Co. 
of  America  et  al. 

September  1. 1987. 

agency:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

Applicants:  MO.NY  Life  Insurance 
Company  of  America  (MONY  America") 
and  MONY  Legacy  Life  Insurance 
Company  ("MO.N-Y  Legacy");  MONY 
America  Variable  Account  S  and  MONY 
Legacy  Variable  Account  S 
("Account(s)");  and  The  Mutual  Life 
Insurance  Company  of  New  York 
("MONY"). 

Relevant  1940  Act  sections: 
Exemption  requested  under  section  6(c) 
from  sections  2(a)(32),  22(c).  26(a)(2), 
27(c)(1),  27(c)(2).  and  27(d),  and  Rules 
6e-3(T)(b)(12),  6e-(T){b){13)  and  22c-l 
thereunder. 

Summary  of  application:  Applicants 
seek  an  order  to  permit  a  charge  for 
state  premium  taxes  of  state  franchise 
taxes  incurred  in  connection  with  the 
premiums  paid  under  certain  Variable 
Life  Insurance  with  Additional  Premium 
Option  contracts  and  any  successor 
contracts  (""contracts'")  to  be  deducted  in 
ten  equal  annual  installments  beginning 
on  the  first  contract  anniversary 
following  each  premium  payment,  with 
any  unpaid  balance  to  be  deducted  upon 
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surrender,  maturity  or  exchange  of  the 
contracts. 

FiJing  date:  The  application  was  filed 
on  May  28. 1987.  and  amended  on 
August  28.  1987. 

Hearing  or  notification  of  hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.  on 
September  28.  1987.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest  Serve  the 
Applicants  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit,  or,  for 
lawyers,  by  certificate.  Request 
notifications  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 

addresses:  Secretary,  SEC.  450  5th 
Street  NW..  Washington.  DC.  20549. 
MONY  Life  Insurance  Company  of 
America  and  MO.N'Y  Legacy  Life 
Insurance  Company,  c/o  Willard  G. 
Eldred,  1740  Broadway.  .New  York,  New 
York  10019. 

FOB  FURTHER  INFORMATION  CONTACT: 

Financial  Analyst  Margaret  VVarnken 
(202)  272-2058  or  Special  Counsel  Lewis 
B.  Reich  (202)  272-2061  (Division  of 
Investment  Management). 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
apphcation;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  253-4300)). 

Applicants'  Representations 

1.  MONY  America  is  the  corporate 
successor  to  Vico  Credit  Life  Insurance 
Company,  which  was  incorporated 
under  the  laws  of  Arizona  on  March  6. 
1969.  MONY  Legacy  was  organized 
under  the  laws  of  .New  York  on 
December  29.  1983.  MONY  America  and 
MO.NY  Legacy  are  wholly-owned 
subsidiaries  of  MO.NY,  a  mutual  life 
insurance  company  organized  under  the 
laws  of  New  York  in  1842. 

2.  Each  of  the  Accounts  is  registered 
under  the  1940  Act  as  a  unit  investment 
trust.  There  are  currently  six 
subaccounts  within  each  of  the 
Accounts,  and  each  subaccount  invests 
only  in  a  corresponding  portfolio  of 
MONY  Series  Fund.  Inc. 

3.  MONY.  the  principal  underwriter 
for  the  contracts,  is  registered  with  the 
SEC  as  a  broker-dealer,  and  is  a  member 
of  the  National  Association  of  Securities 
Dealers. 


4.  MONY  America  and  MONY  Legacy 
will  deduct  2.5  percent  of  each  premium 
payment  to  compensate  Applicants  for 
state  taxes  imposed  on  premiums  or 
based  on  premiums  received  by 
Applicants.  For  each  premium  the 
charge  will  be  deducted  in  ten  equal 
annual  installments  beginning  on  the 
first  contract  anniversary  following  each 
premium  payment.  Upon  surrender, 
maturity  or  exchange  of  a  contract,  the 
balance  of  any  unpaid  installments  will 
be  deducted  from  the  value  of  the 
contract  in  computing  the  cash  value 
and  surrender  value  of  the  contract. 

5.  Imposition  of  the  charge  for 
premium  taxes  in  the  form  of  an 
amortized  deferred  charge  with  any 
unpaid  balance  charged  at  surrender, 
maturity  or  exchange  is  more  favorable 
than  a  charge  that  is  deducted  when  the 
premium  is  paid.  The  account  of  the 
contracholder's  investment  in  the 
Account  is  not  reduced  as  when  the 
charge  is  taken  in  full  upon  payment  of  a 
premium.  The  total  amount  charged  to 
any  contractholder  is  no  greater  than  if 
the  charge  were  taken  from  the 
premiumn  when  paid. 

6.  The  Applicants  do  not  anticipate 
making  a  profit  on  the  deferred  charge 
for  premium  taxes.  The  charge  does  not 
take  into  account  the  time  value  of 
money  (which  would  increase  the 
charge  to  factor  in  the  investment  cost 
to  MONY  America  and  MONY  Legacy 
of  deferring  collection  of  the  charge). 

7.  Applicants  submit  that  greantmg 
exemptive  relief  for  the  deferred 
premium  tax  charge  is  supported  by 
relevant  SEC  precedent.  In  adopting 
Rule  6e-3(T)  the  SEC  allowed  issuers  of 
flexible  premium  variable  life  insurance 
contracts  to  deduct  sales  loads  upon 
surrender  or  lapse  of  the  contract.  The 
same  reasoning  that  justifies  the 
exemptive  relief  in  Rule  6e-3(T)  for 
deferred  sales  loads  also  justifies 
exemptive  relief  for  deferred  premium 
tax  charges.  The  SEC  has  issued  several 
exemptive  orders  that  permit  a 
contingent  deferred  premium  tax  charge 
on  flexible  premium  variable  life 
insurance  contracts. 

8.  Accordingly.  Applicants  request  an 
exemption  from  sections  2(a)(32).  22(c). 
26(a)(2).  27(c)fl),  27(c)(2)  and  27(d)  of  the 
1940  Act  and  Rules  6e-3[T)(b)(12),  6e- 
3(T)(b)(13)  and  22c-l  thereunder  to  the 
extent  necessary'  to  permit  the  charge 
for  premium  taxes  to  be  deducted  m  the 
manner  described  above.  Applicants 
submit  that  the  exemption  requested  is 
necessary  and  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 


Applicants'  Conditions 

Applicants  represent  in  connection 
with  the  relief  requested  that,  if  Rule  6e- 
3(T)  is  amended,  they  either  will  comply 
with  the  rule  as  amended  or  seek 
additional  appropriate  exemptive  relief. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority, 
lonatban  G.  Katz, 
Secretary. 

[FR  Doc.  87-20635  Filed  9-e-8";  8:45  am) 
BILLING  CODE  e01O-01-M 

[Release  No.  IC-15961;  File  No.  812-6836] 
Application;  Pacific  Select  Fund 

September  2,  1987. 

agency:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  application  for 

exemption  and  approval  under  the 

Investment  Company  Act  of  1940  (the 

"Act"). 

Applicant:  The  Pacific  Select  Fund 
("Applicant"). 

Relevant  1940  Act  sections: 
Exemption  requested  under  section  6(c) 

from  the  provisions  of  sections  13(a)(2), 
18(0(1)  and  22  (f)  and  (g)  of  the  Act  and 
approval  requested  under  section  17(d) 
of  the  Act  and  Rule  17d-l  thereunder. 

Summary  of  application:  Applicant 
seeks  an  order  of  the  SEC  granting 
exemptions  from  the  Act  to  the  extent 
necessary  to  implement  a  proposed 
Trustees'  Deferred  Compensation  Plan 
(the  "Plan  ")  for  its  trustees  and  to  permit 
certain  joint  transactions  related  to  the 
Plan. 

FiJing  dote:  August  18, 1987. 

Hearing  or  notification  of  hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered,  .^ny  requests  must 
be  received  by  the  SEC  by  5,30  p,m.,  on 
September  28.  1987  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issue  you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secrefarv'  of  the  SEC.  along  with 
proof  of  service  by  affidavit,  or,  for 
lawyers,  by  certificate.  Request 
notifiratinn  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street  .NW,.  Washington,  DC  20549. 
Applicant,  c/o  Jeffrey  S,  Puretz.  Esq.  or 
Wendy  B,  Fmck.  Esq..  1730  Pennsylvania 
.Avenue  NW,,  Washington.  DC  20006, 

FOR  FURTHER  INFORMATION  CONTACT. 

Heidi  Stam,  Staff  Attorney  (202)  272- 
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3017  or  Lewis  B.  Reich,  Special  Counsel 
(202)  272-2061.  Division  of  Investment 
Management. 
SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  which  may  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)  252-4300), 

Applicant's  Representations 

1.  .Applicant  is  a  senes-type  open-end, 
diversified  management  investment 
company  comprising  eight  series  (the 
Money  Market  Series,  the  Bond  Series, 
the  Government  Security  Series,  the 
High  Yield  Bond  Series,  the  Growth 
Series,  the  Multi-Strategy  Series  and  the 
International  Series)  (collectively,  the 
"Series")  each  of  which  has  its  own 
investment  objective  and  policies. 

2.  Shares  of  Applicant  are  currently 
offered  only  to  the  Pacific  Mutual  Life 
Insurance  Company  Separate  Account 
(the  "Separate  Account")  of  Pacific 
Mutual  Life  Insurance  Company 
("Pacific  Mutual").  The  Separate 
Account,  which  is  registered  as  a  unit 
investment  trust  under  the  Act,  funds 
the  variable  death  benefits  and  policy 
values  of  variable  life  insurance  policies 
offered  by  Pacific  Mutual.  Pacific 
Mutual  serves  as  investment  adviser  of 
Applicant. 

3.  Applicant's  Board  of  Trustees 
consists  of  five  individuals.  Each  of  the 
trustees  who  is  not  an  "interested 
person"  of  Applicant  within  the  meaning 
of  section  2(a)(19)  of  the  Act  currently 
receives  S8.000  annually.  Si, 500  per 
Board  of  Trustees  meeting  attended,  and 
S500  per  Audit  Committee  or 
Nominating  Committee  meeting 
attended,  in  addition  to  expenses 
incurred  in  attending  such  meetings. 
Applicant  pays  no  other  remuneration  to 
its  trustees.  The  amounts  paid  to  the 
trustees  are  e.xpected  to  be  insignificant 
in  comparison  to  the  total  net  assets  of 
Applicant. 

4.  The  purpose  of  the  Plan  is  to  permit 
individual  trustees  who  are  not 
interested  persons  of  Applicant  to  elect 
to  defer  receipt  of  their  trustees'  fees,  in 
order  to  avoid  diminution  or  loss  of 
social  security  benefits  to  which  the 
trustees  may  otherwise  be  entitled,  to 
enable  the  trustees  to  defer  payment  of 
income  taxes,  or  for  other  reasons. 
Applicant  further  submits  that  the 
availability  of  such  a  defereed  fee 
arrangement  will  enhance  Applicant's 
abihty  to  attract  and  retain  trustees  of 
high  caliber. 

5  Plan  will  allow  individual  trustees 
to  elect  to  defer  receipt  of  fees  which 


otherwise  would  become  payable  to 
them  for  services  performed  after  the 
date  of  the  election.  The  election  shall 
continue  in  effect  until  terminated  in 
writing  and  any  such  termination  shall 
take  effect  on  the  first  day  of  the 
calendar  year  beginning  after  receipt  of 
the  notice  of  termination.  An  election 
shall  be  irrevocable  as  to  payments 
deferred  in  conformity  with  that 
electio-.i.  Each  deferred  fee  will  be 
credited  at  the  time  when  it  otherwise 
would  have  been  payable  to  an  account 
on  Applicant's  books  that  will  be 
established  for  each  electing  trustee. 
Interest  on  each  trustee's  account  will 
be  compounded  on  the  first  day  of  each 
quarter  based  upon  the  balance  of  each 
trustees's  account  as  of  the  first  day  of 
the  peceding  quarter.  The  interest  rate 
used  will  be  the  prevailing  90-day  U.S. 
Treasury  bill  rate  at  the  beginning  of  the 
preceding  quarter,  and  will  be  used  for 
the  entire  succeeding  quarter. 

6.  All  amounts  credited  to  the  account 
of  a  trustee  shall  be  paid  to  the  trustee 
in  accordance  with  the  payment  option 
selected  by  the  trustee  at  the  time  the 
trustee  makes  an  election  to  defer 
compensation.  An  election  takes  effect 
at  the  beginning  of  the  calendar  year 
next  following  the  year  in  which  an 
election  is  made.  In  the  event  of  the 
trustee's  death,  amounts  payable  to  him 
under  the  Plan  will  thereafter  be 
payable  to  his  designated  beneficiary;  in 
all  other  events,  the  trustee's  right  to 
receive  payments  will  be  non- 
transferable. 

7.  Applicant's  obligation  to  make 
payments  of  amounts  accrued  under  the 
Plan  will  be  a  general  unsecured 
obligation  payable  solely  from  its 
general  assets  and  property.  None  of 
Applicant's  shares  will  be  purchased  for 
any  trustee's  account,  nor  will  any 
special  fund  or  separate  account  be 
established  for  deferred  fees.  The  Plan 
does  not  obligate  Applicant  to  retain  a 
trustee  in  such  capacity,  nor  will  it 
obligate  Applicant  to  pay  any  (or  any 
particular  level  of)  trustee's  fees  to  any 
trustee. 

8.  Applicant's  requests  exemption 
from  sections  13(a)(2, 18(f)(1),  22(f)  and 
22(g)  of  the  Act,  and  an  approval 
pursuant  to  section  17(d)  and  Rule  17d-l 
thereunder,  to  the  extent  necessary  to 
permit  implementation  of  the  Plan 
described  above. 

9.  Applicant  contends  that  the 
requested  exemption  is  necessary  and 
appropriate  in  the  public  interest  and  is 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Applicant  further  contends  that 
its  participation  in  the  proposed  Plan  is 
consistent  with  the  provisions,  policy 


and  purposes  of  the  Act  and  is  not  less 
advantageous  to  Applicant  than  to  its 
participating  trustees. 

10.  With  respect  to  the  requested 
exemptions  from  sections  18(f)(1)  and 
13(a)(2),  Applicant  submits  that  the  Plan 
contains  none  of  the  characteristics  of 
senior  securities,'  which  led  Congress  to 
enact  the  restrictions  on  the  issuance  of 
such  securities  set  forth  in  section  18 
and  13(a)(2)  of  the  Act.  Applicant 
contends  that  it  would  not  be 
"borrowing"  from  its  trustees  in  the 
sense  that  concerned  Congress,  e.g., 
borrowing  for  securities  speculation. 
Additionally,  Applicant  asserts  that  all 
liabilities  created  by  accruals  under  the 
Plan  would  be  offset  by  essentially 
equal  assets  which  would  not  otherwise 
exist  if  the  fees  were  paid  on  a  current 
basis.  Applicant  further  asserts  that  the 
Plan  would  not  induce  speculative 
investments  or  provide  the  opportunity 
for  manipulative  allocation  of 
Applicant's  expenses  and  profits; 
control  of  Applicant  would  not  be 
affected;  and,  given  the  common 
existence  of  deferred  compensation 
agreements  today,  the  Plan  would  not 
confuse  investors,  make  it  difficult  for 
them  to  value  Applicant's  shares  or 
convey  a  false  impression  of  safety. 

11.  As  to  section  22(f)  of  the  Act, 
Applicant  contends  that  it  was  designed 
to  bar  only  those  restrictions  on 
transferability  or  negotiability  either  not 
disclosed  to  the  holder  of  the  subject 
security  or  expressly  prohibited  by  SEC 
rule  or  regulation,  neither  of  which 
circumstance  would  apply  to  the 
restriction  on  transferability  of  a 
trustee's  benefits  under  the  Plan. 
Applicant  asserts  that  the  restrictions 
under  the  Plan  would  be  clearly  set  forth 
in  the  Plan  and  would  not  adversely 
affect  the  interests  of  the  trustee  or  of 
any  of  Applicant's  shareholders. 

12.  Applicant  contends  that  the 
legislative  history  of  section  22(g)  of  the 
Act  indicates  that  Congress  was 
primarily  concerned  with  the  dilutive 
effect  on  the  equity  and  voting  power  of 
the  common  stock  of,  or  units  of 
beneficial  interest  in,  an  open-end 
company  if  securities  were  issued  for 
consideration  not  readily  valued. 
Applicant  submits  that  the  Plan  would 
not  have  this  effect,  particularly  in  view 
of  current  disclosure  requirements 
applicable  to  trustee  compensation. 
Applicant  further  submits  that 
Applicant's  obligation  to  make 
payments  under  the  Plan  would  not  be 
"issued"  for  services  or  for  property 
other  than  cash  or  securities.  Applicant 


'  Applicant  does  not  concede  that  the  Plan  is  a 
"security"  as  defined  iQ  section  Z(al(36)  of  the  Act. 
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contends  that  although  any  trustee's 
fees  which  might  become  payable  to  a 
trustee  would  clearly  be  for  services, 
any  such  fees  would  become  payable 
independent  of  the  Plan.  Applicant 
further  contends  that  the  plan  would 
provide  for  deferral  of  payment  of  such 
fees  and  thus,  should  not  be  viewed  as 
being  "issued"  in  return  for  services  but 
in  return  for  Applicant  not  being 
required  to  pay  such  fees  on  a  current 
basis. 

13.  Applicant  asserts  that  section 
17(d)  of  the  Act  and  Rule  17d-l 
thereunder  are  designed  to  limit  or 
prevent  a  registered  investment 
company's  joint  or  joint  and  several 
participation  with  an  affiliated  person  m 
a  transaction  "on  a  basis  different  from 
or  less  advantageous  than  that  of  the 
affiliated  person.  Applicant  submits  that 
the  Plan  is  not  a  joint  transaction 
between  Applicant  and  its  trustees 
within  the  meaning  of  these  p-ovisions 
as  the  interest  to  be  accured  on  the 
deferred  amounts  is  to  be  based  on  the 
objectively  determinable  interest  rate 
applicable  to  90-day  Truasury  bills,  so 
that  the  Plan  will  possess  none  of  the 
profit-sharing  characteristics  of  a  joint 
transaction.  Applicant  contends  that  the 
effect  of  the  Plan  would  be  to  defer  the 
payment  of  fees  that  Applicant 
otherwise  would  be  obligated  to  pay  on 
a  current  basis  as  services  are 
performed  by  the  trustees.  Applicant 
further  contends  that  liabilities  create 
by  the  accruals  under  the  agreement 
would  be  offset  by  essentially  equal 
fund  assets,  which  would  not  otherwise 
exist  if  the  trustee's  fees  were  paid  on  a 
current  basis  (that  is,  the  fees  otherwise 
payable  to  the  trustee  would  remain  as 
part  of  Applicant's  general  assets  and 
property).  Applicant  contends  that  there 
is  no  expectation  of  profits  being 
generated  through  Applicant  or  other 
investments  on  behalf  of  the  trustees 
since  Applicant  would  be  undertaking 
no  funding  or  investment  commitment 
under  the  Plan  and  the  interest  earned 
by  the  trustees  dunng  the  deferral 
period  would  not  be  tied  to  Applicant's 
investment  performance  but  rather  to 
the  objectively  determinable  interest 
rate  applicable  to  90-day  Treasury  bills 
during  the  immediately  preceding 
quarter. 

14.  Applicant  asserts  that  deferral  of  a 
trustee's  fees  in  accordance  with  the 
Plan  would  essentially  maintain  the 
parties,  viewed  both  separately  and  in 
their  relationship  to  one  another,  in  the 
same  position  as  if  the  fees  were  paid  on 
a  current  basis.  Additionally.  Applicant 
asserts  that  it  is  expected  that  deferral 
would  have  a  negligible  effect  on  its 
assets,  liabilities,  net  assets  and  net 


income  per  share.  Applicant  further 
asserts  that  when  all  payments  under 
the  agreement  have  been  made  to  the 
trustee,  the  trustee  would  be  in  a 
position  no  better  than  if  any  deferred 
fees  had  been  paid  to  him  on  a  current 
basis. 

15.  Applicant  believes  that  its  ability 
to  recruit  and  retain  highly  qualified 
trustees  would  be  enhanced  if  it  were 
able  to  offer  its  trustees  the  option  of 
deferred  payment  of  thier  trustee's  fees. 
Applicant  contends  that  this  bE.WFjt  to 
Applicant  and  its  shareholders 
outweighs  any  tax  or  other  benefit  that 
may  be  realized  by  an  individual  trustee 
under  the  prop/sed  Plan. 

16.  Applicant  submits  that  the 
exemption  requested  is  necessary  and 
appropriate  in  the  public  interest  and  is 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Applicant  further  submits  that 
its  participation  in  the  Plan  is  consistent 
with  the  provisions,  policies  and 
purposes  of  the  Act  and  is  not  less 
advantageous  to  Applicant  than  to  its 
participating  trustees. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
lonalhan  G.  Katz, 
Secretary. 
[FR  Doc.  87-20630  Filed  9-8-87;  8:45  am] 

BtLLING  CODE  8010-01-M 


DEPARTMENT  OF  STATE 

[Public  Notice  1025) 

Public  Information  Collection 
Requirements;  Submission  to  the 
Office  of  Management  and  Budget 
(0MB)  for  Review 

agency:  Department  of  State. 
action:  The  Department  of  State  has 
submitted  the  following  public 
information  collection  requirement  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511. 

summary:  The  following  summarizes 
the  information  collection  proposal 
submitted  to  OMB; 

Title  of  information  collection: 
Application  for  Diplomatic  Exemption 
From  Taxes  on  Utilities/Gasoline. 

Originating  office:  Office  of  Foreign 
Missions. 

Form  number:  DSP-99. 

Type  of  request:  New. 

Frequency:  On  occasion. 

Respondents:  Foreign  missions  and 
personnel. 

Estimated  number  of  responses:  8,000. 


Estimated  number  of  hours  needed  to 
respond:  2,800. 

Section  3504(h)  of  Pub  L.  96-511  does 
not  apply. 

Additional  information  or  comments: 
Copies  of  the  proposed  form  and 
supporting  documents  may  be  obtained 
from  Gail  J.  Cook  (202)  647-1086. 
Comments  and  questions  should  be 
directed  to  (OMB)  Francme  Picoult  (202) 
395-7340. 

Dated:  August  26. 1987. 
Donald  ).  Bouchard, 

Assistant  Secretory  for  Administration. 
[FR  Doc.  87-20618  Filed  9-6-87:  8:45  am] 
BILLING  CODE  471»-24-y 


[Public  Notice  CM-8/1113] 

Study  Group  7  of  the  U.S.  Organization 
for  the  International  Radio 
Consultative  Committee  (CCIR); 
Meeting 

The  Department  of  State  announces 
that  Study  Group  7  of  the  U.S. 
Organization  for  the  International  Radio 
Consultative  Committee  (CCIR)  will 
meet  on  October  6, 1987  at  the  U.S. 
Naval  Observatory,  Room  300,  Build;ng 
52.  34th  and  Massachusetts  Avenue. 
NW.,  Washington.  DC.  The  meetng  will 
begin  at  9:30  a.m. 

Study  Group  7  deals  with  time-signal 
services  by  means  of 
radiocommuncations.  The  purpose  of  the 
meeting  is  to  review  preparations  for  the 
international  meeting  of  Study  Group  7 
in  the  Spring  of  1988. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussions  subject  to  the  instructions  of 
the  Chairman.  Requests  for  further 
information  should  be  directed  to  Mr. 
Richard  Shrum,  State  Department, 
Washington.  DC  20520  (telephone  (202) 
647-2592). 

Dated:  .August  27,  1987. 
Richard  E.  Shrum, 

Chairman,  U.S.  CCIR  National  Committee. 
IFR  Doc.  87-20619  Filed  9-«-87;  8:45  am] 

BILLING  CODE  471&-07-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms,  and  Recordkeeping 
Requirements:  Submittals  to  the  Office 
of  Management  and  Budget 

agency:  Office  of  the  Secretary .  DOT 
action:  Notice. 

summary:  This  notice  lists  those  forms, 
reports,  and  recordkeeping  requirements 
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imposed  upon  the  public  which  were 
transmitted  by  the  Depa:tment  of 
Transportation  on  September  3. 1987,  to 
the  Office  of  Management  and  Budget 
(OMB)  for  its  approval  in  accordance 
with  the  requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  Chapter 
35). 

FOR  FURTHER  INFORMATION  CONTACT: 

|ohn  Chandler,  Annette  Wilson,  or 
Cordelia  Shepherd.  Information 
Requirements  Division.  M-34,  Office  of 
the  Secretary  of  Transportation.  400 
Seventh  Street.  SW..  Washington,  DC 
20590.  telephone  (202)  366-4735.  or  Gary 
Waxman  or  Sam  Fairchild.  Office  of 
Management  and  Budget.  New 
Executive  Office  Building,  Room  3228. 
Washington,  DC  20503,  (202)  395-7340. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  3507  of  Title  44  of  the  United 
States  Code,  as  adopted  by  the 
Paperwork  Reduction  Act  of  1980. 
requires  that  agencies  prepare  a  notice 
for  publication  in  the  Federal  Register, 
listing  those  information  collection 
requests  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
initial  approval,  or  for  renewal  under 
that  Act.  OMB  reviews  and  approves 
agency  submittals  in  accordance  with 
criteria  set  forth  m  that  .Act.  In  carrying 
out  its  responsibilities,  OMB  also 
considers  public  comments  on  the 
proposed  forms,  reporting  and 
recordkeeping  requirements.  OMB 
approval  of  an  information  collection 
requirement  must  be  renewed  at  least 
once  every  three  years. 

Information  .Availability  and  Comments 

Copies  of  the  DOT  information 
collection  requests  submitted  to  OMB 
may  be  obtained  from  the  DOT  officials 
listed  in  the  "For  Further  Information 
Contact"  paragraph  set  forth  above. 
Comments  on  the  requests  should  be 
forwarded,  as  quickly  as  possible, 
directly  to  the  OMB  officials  listed  in  the 
"For  Further  Information  Contact" 
paragraph  set  forth  above.  If  you 
anticipate  submitting  substantive 
comments,  but  find  that  more  than  10 
days  from  the  date  of  publication  are 
needed  to  prepa;:;  them,  please  notify 
the  OMB  officials  of  your  intent 
immediately. 

Items  Submitted  for  Review  by  OMB 

The  following  information  collection 
requests  were  submitted  to  OMB  on 
September  3.  1987. 
DOT  i\o:  2974 
OMB  .\'o:  2125-0072 
Administration:  Federal  Highway 

Administration 


Title:  Speed  Monitoring  Program 
Procedural  Manual  (Annual  and 
Quarterly  Vehicular  Speed  Data 
Reporting  Requirements) 

Need  for  Information:  For  each  state  to 
meet  the  requirements  of  23  U.S.C. 
141(a)  to  annually  certify  enforcement 
of  the  speed  limit  described  in  23 
U.S.C.  154(a). 

Proposed  Use  of  Information:  For 
FHWA  to  judge  the  effectiveness  of 
the  State's  speed  limit  enforcement 
program. 

Frequency:  Quarterly/Annually 

Burden  Estimate:  53.040  hours 

Respondents:  State  highway  agencies 

Form(s):  None 

DOT  No:  2975    ' 

0.^/5  A'o.- 2120-0514 

Administration:  Federal  Aviation 
Administration 

Title:  Aviation  Insurance 

Need  for  Information:  The  information  is 
included  on  air  carriers  applications 
for  insurance  when  insurance  is  not 
available  for  private  sources. 

Proposed  Use  of  Information:  To  provide 
insurance  to  air  carriers  when  during 
national  emergencies  (wark  risk) 
insurance  is  not  available  from 
private  companies. 

Frequency:  On  occasion 

Burden  Estimate:  30  hours 

Respondents:  Air  carriers 

Formfs):  None 

DOT  No:  2976 

OMB  No:  New 

Administration:  Office  of  the  Secretary 

Title:  Airline  Service  Quality 

Performance 
Need  for  Information:  To  provide  air 

travelers  more  adequate  data  on 

performance  of  the  carriers  in  meeting 

published  schedules  and  in  handling 

baggage. 
Proposed  Use  of  Information:  To  make 

information  on  airline  performance 

available  to  the  public. 
Frequency:  Monthly 
Burden  Estimate:  654.055  hours 
Respondents:  Air  carriers 
Formfs):  RSPA  Form  234  and  addendum 

£)07"A^a-2977l 

OA/flA^o;  2125-0536 

Administration:  Federal  Highway 
Administration 

Title:  Motor  Carrier  Safety  Assistance 
Program 

Need  for  Infowiation:  For  FHWA  to 
determine  State  compliance  with 
specific  legislative  and  administrative 
requirements  for  grants  funds. 

Proposed  Use  of  Information:  For 
FHWA  to  monitor  and  evaluate  the 
progress  of  each  State's  program  for 
grants  and  to  justify  grants  for 
succeeding  years. 


UM  I 


Frequency:  Quarterly 
Burden  Estimate:  1,764  hours 
Respondents:  State  highway  agencies 
Form(s):  FHWA  Form  MCSAP-3 

Issued  in  Washington.  DC,  on  September  3. 
1987. 
Richard  B.  Chapman, 

Acting  Director  of  Information  Resource 

Management. 

[PR  Doc.  87-20681  Filed  9-8-87;  8:45  am] 

BILUNG  CODE  4910-62-M 


(Order  87-9-7;  Dockets  43655,  45057, 
45058,  45059,  and  45094) 

Aviation  Proceedings;  Order 
Instituting  Show-Cause  Proceeding  To 
Allocate  Frequencies  Under  U.S.- 
Philippines Air  Transport  Agreement 

agency:  Department  of  Transportation. 
action:  Order  instituting  show-cause 
proceeding. 

summary:  The  Department  has 
tentatively  decided  to  allocate  the  U.S.- 
Philippines Route  2  frequencies 
available  to  U.S.  air  carriers  on  October 
1, 1987,  as  follows:  (a)  Renew  Northwest 
Airlines'  current  allocation  of  11  weekly 
frequencies  and  United  Airlines'  current 
allocation  of  seven  weekly  frequencies; 

(b)  allocate  to  Continental  Airlines  for 
operation  independently,  in  its  own 
name,  two  weekly  frequencies  for  its 
proposed  Honolulu-Manila  service,  and 

(c)  make  these  allocations  effective 
through  September  30, 1990.  The 
attached  order  also  tentatively  grants 
Continental  Airlines'  request  for 
exemption  authority  to  provide 
scheduled  combination  service  between 
Honolulu  and  Manila,  provided  that  it 
starts  service  by  October  28. 1987,  its 
proposed  startup  date.  Since  the 
bilateral  agreement  limits  to  three  the 
number  of  carriers  which  may  be 
designated  to  serve  U.S.  Route  2  and 
limits  to  20  the  number  of  weekly 
roundtrip  frequencies  which  can  be 
operated  on  Route  2  through  September 
30, 1990,  the  order  also  tentatively 
denies  the  requests  of  Northwest, 
United,  Air  Micronesia,  and  Hawaiian 
Airlines  for  allocation  of  the  newly 
available  U.S.-Philippines  frequencies 
and  the  applications  of  Air  Micronesia 
and  Hawaiian  for  exemption  authority. 
DATES:  Answers  and/or  objections  to 
the  Department's  tentative  findings  and 
conclusions  as  set  forth  in  Order  87-9-7 
should  be  filed  by  September  10. 1987. 
Replies  to  any  answers  and/or 
objections  are  due  by  September  15, 
1987. 

ADDRESSES:  Answers  and/or  objections 
and  replies  should  be  filed  in  Docket 
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43655.  addressed  to  the  Documentary 
Services  Division  {C-55].  U.S. 
Department  of  Transportation.  400 
Seventh  Street,  SW.,  Room  4107, 
Washington,  DC  20590,  and  should  be 
served  on  all  parties  in  Dockets  43655. 
45057.  4505a  45059,  and  45094. 

Ddled:  September  3,  1987. 
Matthew  V.  Scocozsa, 
Assistant  Secretary  for  PvJicv  and 
Internalional  Affairs. 
\\K  Doc.  87-20691  Filed  9-8-87.  8:45  am] 

BILUNG  CODE  4«1»-«2-M 


Federal  Aviation  Administration 

(AC  No.  105-2B1 

Proposed  Revision  to  Advisory 
Circular  on  Sport  Parachute  Jumping 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Request  for  comments  on  draft 
Advisory  Circular  (AC)  105-2B. 


summary:  The  draft  advisory  circular 
provides  a  substantial  degree  of  updated 
information  and  some  of  the  new- 
terminology  now  used  in  sport 
parachutmg.  Other  areas  include  revised 
information  pertaining  to  the  assembly 
of  major  parachute  components,  as  well 
as  the  installation  and  removal  of 
equipment. 

DATES:  Comments  must  be  received  on 
or  before  November  9, 1987. 
ADDRESSES:  Mail  or  deliver  comments 
on  the  draft  advisory  circular  to;  Federal 
Aviation  Administration.  Office  of  Flight 
Standards.  Aircraft  Maintenance 
Division,  Attention:  AFS-340,  AC  No. 
105-2B,  Room  340.  800  Independence 
Avenue  SW.,  Washington.  DC.  20591. 
Comments  may  be  inspected  in  Room 
340  weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  R.  Woods,  AFS-340,  at  the  above 
address,  telephone:  (202)  267-3803. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Comments  are  solicited  from  all 
interested  parties.  A  copy  of  the  draft 
advisory  circular  referenced  herein  may 
be  obtained  by  contacting  the  person 
identified  under  "For  Further 
Information  Contact."' 

Discussion  of  the  Draft  Advisory 
Circular 

The  draft  circular  is  intended  to 
provide  general  information  and  clarify 
any  misunderstandings  by  the  parachute 
industry  pertaining  to  the  assembly  of 


major  parachute  components  and  the 
removal  and  installation  of  aircraft 
equipment. 

In  preparing  the  draft  advisor>' 
circular,  the  FAA  has  received  favorable 
comments  from  key  organizations  of  the 
parachute  industry.  However.  \n 
rewriting  the  paragraph  entitled 
Assembly  of  Major  Parachute 
Components,  m^ny  questions  were 
asked  by  these  key  organizations. 
Therefore,  the  FAA  has  concluded  that 
it  IS  in  the  public  interest  to  solicit  as 
many  comments  as  possible  frcm  the 
general  public  pertaining  to  the  entire 
draft  advisory  circular. 

Issued  in  Washington,  DC,  on  ]uiy  9.  1987. 
William  Brennan, 

Acting  Director  of  Flight  Standards. 
[PR  Doc.  87-20598  Filed  9-.&-87:  8  45  am] 

BILLING  CODE  4910-13-M 


Urban  Mass  Transportation 
Administration 

Intent  To  Prepare  an  Environmental 
Impact  Statement;  San  Francisco 
Public  Utilities  Commission 

summary:  Pursuant  to  the  National 
Environmental  Policy  ,'\ct  (42  U.S.C. 
4.521)  and  the  Council  on  Environmental 
Quality's  implementing  regulations  (40 
CFR  Part  1500).  the  Urban  Mass 
Transportation  Administration  (L^MTA) 
gives  notice  that  an  Environmental 
Impact  Statement  is  being  prepared  for 
the  proposed  San  Francisco  Municipal 
Railway  (MUNI)  Metro  Turnaround 
Project  in  downtown  San  FrancLSco. 
California.  The  MU.NI.  an  operational 
branch  of  the  City  and  County  of  San 
Francisco's  Public  Utilities  Commission 
(PUC).  proposes  to  construct  a 
turnaround  facility  for  the  Market  Street 
subway  with  UMTA  Federal  capital 
grant  assistance  and  local  funding.  The 
proposed  action  would  provide  a  more 
efficient  and  flexible  track  configuration 
beyond  the  downtown  terminus  of  the 
existing  MUNI  Metro  subway. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Carmen  C.  Clark.  UMTA  Region  IX, 
211  .Mam  Street.  Suite  1160.  San 
Francisco,  California  94105;  telephone 
(415)  974-7317  or  Mr.  Everett  M.  Hintze. 
Utilities  Engineering  Bureau.  San 
Francisco  PUC,  1155  .Market  Street,  San 
Francisco.  California  94103;  telephone 
(415)  554-0:'06. 

Project  Description/Objectives 

The  existing  stub  and  track 
arrangement  at  the  San  Francisco 
Municipal  Railway  .Metro  level  of  the 
Embarcadero  Station  constrains  the 


Metro  from  meeting  existing  and  future 
headways  during  peak  hours.  The  MUNI 
Metro  Turnaround  Project  is  designed  to 
construct  a  turnaround  facility  for  the 
Market  Street  subway  to  provide  a  more 
efficient  turnaround  arrangement.  This 
Will  allow  MUNI  to; 

Provide  additional  capacity  to 
accommodate  the  growth  in  ridership  on 
the  existing  Metro  S\stem  as  forecast  by 
the  City  for  the  year  2007. 

Provide  the  opportunity  to  reduce 
coupling  of  trains  at  West  Porta!  and 
Duboce  Portal,  thus  reducing  passenger 
deldvs  and  operating  expenses. 

Improve  operating  reliability  by 
nominal  cost  changes  to  the  vehicles 
and  signal  system. 

While  the  proposed  action  would 
allow  for  a  future  southerly  extension  of 
the  MUNI  Metro  Sv  stem,  such  extension 
is  not  being  considered  as  part  of  this 
proposed  action. 

Alternatives 

A  previous  scoping  meeting  was  held 
on  March  5, 1986  to  consider  four  all- 
underground  alternatives  based  on  the 
City's  preliminary  operating 
requirements.  Studies  since  then  have 
finalized  these  requirements  and  have 
allowed  the  development  of  simpler  and 
less  costly  alternatives  including  the 
location  of  the  turnaround  on  the 
surface. 

A  range  of  alternatives  will  be 
considered  and  evaluated  in  the  EIS: 

No  action  alternative. 

A  transportation  system  management 
ailemative  consisting  of  operational 
improvements  to  existing  infrastructure. 

Surface  turnaround  facility  in  the 
median  of  the  realigned  Embarcadero 
Parkway. 

Underground  turnaround  facility 
beneath  the  Elmbarcadero. 

Probable  Effect 

Construction  of  both  the  surface  and 
underground  alternatives  would  involve 
tunneling  under  lower  Market  Street  and 
Justin  Herman  Plaza  to  minimize  surface 
impacts.  The  surface  alternative  would 
use  open  cut  construction  from  the  soulh 
side  of  the  Plaza  to  Howard  Street  and 
surface  construction  in  the  median  of 
the  realigned  Embarcadero  from 
Howard  to  Bryant  Streets.  TTie 
construction  of  the  underground 
alternative  involves  open  cut 
construction  from  the  south  side  of  the 
Plaza  to  Howard  Street  with  a  short  tail 
track  on  the  surface  south  of  Folsom 
Street.  Construction  impacts  would 
include  noise  and  vibration,  traffic  and 
pedestrian  disruption,  interruption  of 
access  to  businesses  and  parking  areas. 
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potential  for  movements  of  BART 
tunnels,  potential  for  settling  of  some 
adjacent  buildings,  and  potential 
disturbance  of  buried  archaeological 
resources  that  could  be  in  the  area. 
Construction  of  the  surface  facility  along 
the  Embarcddero  would  also  include 
potential  impacts  to  the  Embarcadero 
freeway  structures  and  existing 
buildings  within  the  proposed  alignment; 
and  facility  operations  could  have  long 
term  effects  of  circulation  disruptions 
and  increased  noise.  Beneficial  impacts 
resulting  from  improved  transit  service 
will  also  occur. 

Several  other  transportation  projects 
are  planned  within,  or  adjacent  to.  the 
project  area.  While  the  proposed  MUNI 
Metro  e.xtension  to  the  CALTRAIN 
Station  at  Fourth  and  Townsend  Streets 
is  considered  a  secondary  impact,  other 
related  projects  such  as  the 
Embarcadero  Parkway  Project  from 
King  Street  to  North  Point  Street,  the 
proposed  MUN'l  F-Line  extension 
northward  to  Fisherman's  Wharf,  and 
construction  of  new  on  and  off  ramps  to 
the  1-280  freeway,  while  not  dependent 
on  the  turnaround  project  will  be 
implemented  within  the  same  time 
frame  and  therefore  the  cumulative 
effects  of  these  projects  will  be 
addressed. 

Scoping 

A  scoping  meeting  is  scheduled  for 

September  22,  1987  at  7  p.m..  Port 
Commission  f  learing  Room  3100,  Ferry 
Building,  Embarcadero  at  Market  Street. 
An  information  packet  which  gives  more 
detail  on  the  proiect  and  expected 
impacts  is  available  to  the  public  at  the 
Utilities  Engineering  Bureau.  San 
Francisco  Public  Utilities  Commission, 
1115  Market  Street.  Written  comments 
germ.ane  to  the  scope  of  the  EIS  will  be 
accepted  by  UNfTA  for  a  period  of  thirty 
(30)  days  from  the  date  of  this  notice. 
Commentors  may  comment  on  the 
alternatives  to  be  considered  or  propose 
additional  social,  economic,  or 
environmental  impacts  to  be  evaluated. 
Commentors  proposing  additional 
impacts  to  be  evaluated  should  indicate 
which  alternatives  are  expected  to 
generate  these  impacts  and  give  specific 
reasons  why  the  impacts  may  be 
significant.  Comments  may  be  sent  to 
j'MTA  or  San  Francisco  PUC  at  the 
informational  addresses  given  above. 

Issued  on;  September  2.  1987. 
Henry  Nejako, 

Deputy  Regional  Administrator. 
|FR  Doc.  87-20683  Filed  »-8-87:  8:45  am] 

BILLING  CODE  491I>-67-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  the  Office 
of  Management  and  Budget  for  Review 

Date:  September  2, 1987. 

The  Department  of  Treasury  has  made 
revisions  and  resubmitted  the  following 
public  information  collection 
requirement(s)  to  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980.  Pub.  L.  96-511. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  Comments 
regarding  these  information  collections 
should  be  addressed  to  the  0MB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer,  Room 
2224,  Main  Treasury  Building,  15th  the 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  number:  New 
Form  number:  8582 
Type  of  review:  Resubmission 
Title:  Passive  Activity  Loss  Limitations 
Description:  Under  section  469.  losses 
from  passive  activities,  to  the  extent 
that  they  exceed  income  from  passive 
activities,  cannot  be  deducted  against 
nonpassive  income.  Form  8582  is  used  to 
figure  the  passive  activity  loss  allowed 
and  the  loss  to  be  reported  on  the  tax 
return.  The  worksheets  1  and  2  in  the 
instructions  are  used  to  figure  the 
amount  to  be  entered  on  lines  1  and  2  of 
Form  8582  and  worksheet  3  through  6 
are  used  to  allocate  the  loss  allowed 
back  to  individual  activities. 

Respondents:  Individuals  or  households, 

Farms.  Businesses  or  other  for-profit 
Estimated  burden:  17.920.307  hours 

OMB  number:  1545-0051 

Form  number:  990-C 

Type  of  review:  Resubmission 

Title:  Farmers'  Cooperative  Association 

Income  Tax  Return 

Description:  Form  990-C  is  used  by 
farmers'  cooperative  to  report  the  tax 
imposed  by  section  1381.  IRS  uses  the 
information  to  determine  whether  the 
tax  is  being  properly  reported. 
Respondents:  Farms,  Businesses  or  other 

for-profit 
Estimated  burden:  7A.120  hours 

OMB  number:  1545-0139 

Form  number:  2106 

Type  of  review:  Resubmission 

Title:  Employee  Business  Expenses 

Description:  Internal  Revenue  Code 
section  62  allows  employees  to  deduct 
their  business  expenses  to  the  extent  of 
reimbursement,  in  computing  Adjusted 
Gross  Income.  Expenses  in  excess  of 


reimbursements  are  allowed  as  an 
itemized  deduction.  Meals  and 
entertainment  in  excess  of 
reimbursement  are  allowed  to  the  extent 
of  80%  of  adjusted  gross  income.  Form 
2106  is  used  to  figure  these  expenses. 
Respondents:  Individuals  or  households 
Estimated  burden:  8,497.650  hours 
Clearance  officer:  Garrick  Shear  (202) 

535-4297,  Room  5571,  1111 

Constitution  Avenue,  NW.. 

Washington,  DC  20224 
OMB  reviewer:  Milo  Sunderhauf  (202) 

395-6880,  Office  of  Management  and 

Budget.  Room  3208.  New  Executive 

Office  Building,  Washington,  DC 

20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc  87-20623  Filed  9-8-87;  8:45  am] 

BILLING  CODE  481CI-2&-M 


Fiscal  Service 

Bureau  of  the  Public  Debt;  Securities 
and  Accounting  Services 
Reorganization 

agency:  Bureau  of  the  Public  Debt, 

Treasury. 

action:  Notice  of  reorganization. 

summary:  Effective  September  27,  1987, 
the  Bureau  of  the  Public  Debt  will 
reorganize  the  Office  of  Securities  and 
Accounting  Services  (OSAS).  After 
reorganization,  OSAS  will  be  comprised 
of  the  Office  of  the  Assistant 
Commissioner  (SAS)  and  the  following 
components;  (1)  Division  of  Public  Debt 
Accounting,  (2)  Divison  of  Customer 
Services,  (3)  Division  of  Securities 
Accounts,  and  (4)  Division  of  Review 
and  Analysis. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Smiley,  Director.  Division  of 
Management  Analysis.  Bureau  of  the 
Public  Debt,  E  Street  Building. 
Washington,  DC  20239-0001,  202-376- 
4135. 

SUPPLEMENTARY  INFORMATION:  The 
OSAS  reorganization  was  undertaken 
because  the  Department  of  the  Treasury 
is  converting  to  a  full  book-entry 
environment  for  its  offerings  of 
marketable  securities.  This 
reorganization  reflects  the  reduction  in 
workload  associated  with  handling 
definitive  securities,  and  increases 
OSAS'  technical  and  professional 
responsibilities  for  managing  a  highly- 
automated  nationwide  book-entry 
securities  program.  The  reorganization 
will  improve  operations  along  functional 
lines,  and  enhance  internal  and  external 
lines  of  communication. 


UM  I 


Under  the  general  authority  \ested  m 
the  Secretary  of  the  Treasury  in  5  U.S.C. 
301  and  31  I'.SC,  321   appro'val  for  the 
reorganization  was  granted  on  April  2, 
1987,  by  the  Assistant  Secretary  of  ihe 
Treasury  (Management). 

Dated:  August  10.  198". 
Van  Zeck, 

Dnputy  Commissioner. 
[FR  Doc.  8~-20637  Ficd  '^-t^fr  ,R,45  am| 

BILLING  CODE   ♦eiO-40-M 


Sunshine  Act  Meetings 


1987 


UM  I 


T^is    section    o*    t'^e    FEDERAL    REGiSTE=i 
contains   notices   of   meetings   publist^ed 
under   the   "Governrnent    in   the   Sunshine 
Act"    (Pub    L.    94-409)    5   U  S,C.    552b(e){3) 


EQUAL  EMPLOYMENT  OPPORTUNITY 

COMMISSION 

PREVIOUSLY  ANNOUNCEMENT  TIME  AND 

DATE  OF  MEETING:  9:30  a.m.  (eastern 

t;me)  Tuesday.  September  8,  1987.  [52  FR 

32642  August  28.  1987) 

CHANGE  IN  THE  MEETING:  1  he  meeting 
has  been  cancelh'd 
CONTACT  PERSON  FOR  MORE 

INFORMATION:  Cyn'hid  C  Matthews, 
Executive  Officer,  Executive  Secretariat, 
(202)  634-6748. 

Udte:  September  3.  1987. 
Cynthia  C.  Matthews, 
t\ecutjve  Officer. 

This  Notice  Issued  September  3, 1987. 

iFR  Doc  87-20721  Filed  9-A-8-.  11:33  am] 
BILLING  CODE  6570-06-M 

FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

September  2.  198:" 

TIME  AND  date:  10:00  a.m..  Thursday, 

September  10,  198". 


Federal    Resi'"'''r 
Vol.  52,  No.  174      I 
Wednesday,  September  9.  1987 


place:  Room  600, 1730  K  Street,  NW.. 
V\  dshington,  DC. 

STATUS:  Closed  [Pursuant  to  5  U.S.C. 

552b(c)(10)l. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 

the  following: 

1.  White  County  Coal  Corporation,  Docket 
No.  LAKE  86-58-R.  etc.  (Issues  include 
consideration  of  requirements  for  taking 
enforcement  action  under  section  lCI4(d)  of 
the  Mine  Act,  30  U.S.C.  814(d).) 

2.  Greenwich  Collieries.  Docket  No.  PENN 
85-188-R,  etc,  (Issues  are  same  as  above.) 

It  was  determined  by  a  unanimous 
vote  of  Commissioners  that  these  items 
be  considered  in  closed  session. 

CONTACT  PERSON  FOR  MORE 
iNFORMAfiON:  jean  Ellen  (202)  653-5629. 

Jean  H.  Ellen, 
Agenda  Clerk. 
[FR  Doc.  87-20733  Filed  9-4-87;  12:47  pm] 

BILLING  CODE  673S-01-M 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 

TIME  AND  DATE:  11:00  a.m.,  Monday, 
September  14.  1987. 
PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 


entrance  between  20th  and  21st  Streets, 
NW.,  Washington,  DC  20551. 

status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Federal  Reserve  Bank  and  Branch 
director  appointments 

2.  Issues  regarding  the  qualifications  of 
Federal  Reserve  Bank  and  Branch  directors. 

3.  Personnel  actions  (appointments. 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

4.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Date:  September  4. 1987. 
[ames  McAfee,        | 
Associate  Secretary  of  the  Board. 
[FR  Doc.  87-20809  Filed  9-4-87;  4:00  pmj 

BILUNG  CODE  621CM)1-M 


3404- 


Corrections 


"his    section    of    the    FEDERAL    REGiSTER 
contains    editorial    corrections    of    previously 
published   Presidential,    Rule,    Proposed 
Rule,   and   Notice   documents   and   volumes 
of   the   Code   of    Federal    Regulations 
These   corrections   are   prepared   by   the 
Office   of   the    Federal    Register    Agency 
prepared   corrections   are   issued   as   siqned 
documents   and   appear   m   the    appropriate 
document    categories    eisewhe'e    ^n    the 
issue. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  178 

IDockct  No.  85F-04411 

Indirect  Food  Additives;  Adjuvants. 
Production  Aids,  and  Sanitizers 

Correction 

In  ru!e  document  8"-1826r  beginning 
on  page  29841  in  the  issue  of 
Wednesday.  August  12.  1987,  make  the 
following  correction: 


i  178  1010     iCorrected, 

On  page  29842,  in  the  second  column. 
n  §  l-8.1010(c)(29).  in  the  14th  line, 
i  iFF  310)."  should  read  "(HFF-aao).". 


BILLING  COt>€   -Vji-;. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  310.  341.  and  369 

[Docket  No.  76N-052T 


Cold,  Cough,  Allergy,  Bronchodilator, 
and  Antiasthmatic  Drug  Products  for 
Over-the-counter  Human  Use;  Final 
Monograph  for  OTC  Antitussive  Drug 
Products 

Correction 

In  rule  document  87-18144  beginning 
on  page  30042  in  the  issue  of 
Wednesday,  August  12, 1987,  make  the 
following  correction: 


Federal    Ki'siistrr 
Vol.  52.  \u.   174 

Wednesday,  September  9,  1987 


On  page  30043,  in  the  first  column,  in 
the  first  complete  paragraph,  in  the 
eighth  line,  "antacid"  was  misspelled. 

BILLING  COOC  1SOM)1-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Pari  872 

:  Docket  No.  7e?4-2830  et  al  1 

Medical  Devices:  Withdrav^al  of  67 
Proposed  Rules  Classifying  Dental 
Devices 

Correction 

In  proposed  rule  document  87-18266 
beginning  on  page  30107  in  the  issue  of 
Wednesday,  August  12, 1987,  make  the 
following  correction: 

On  page  30107,  in  the  table,  in  the  first 
column,  in  the  38th  entry,  "highlight" 
should  read  "headlight". 

BIU.I^*G  CODE   iSOS-Cl-O 


BEST  COPY  AVAILABLE 
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Department  of  the 
Interior 

Office  of  Surface  Mining  Reclamation  and 
Enforcement 

30  CFR  Parts  842  and  843 

Surface  Coal  Mining  and  Reclamation 

Operations;  Evaluation  of  State 

Responses  to  Ten-Day  Notices;  Proposed 

Rule 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  842  and  843 

Surface  Coal  Mining  and  Reclamation 
Operations;  Evaluation  of  State 
Responses  to  Ten-Day  Notices 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enfurcemenf,  Interior. 

action:  Proposed  rule. 

summary:  The  Office  of  Surface  Mining 
Rfcl.imdtion  and  Enforcement  (OSMRE) 
proposes  to  amend  its  regulations  in 
response  to  a  petition  for  rulemaking. 
The  proposed  rule  would  establish  a 
uniform  standard  for  OSMRE's 
evaluation  of  responses  by  State 
regulatory  authorities  to  notifications  of 
possible  violations  (ten-day  notices  or 
TU\"s]   Under  the  proposed  rule. 
OSMRE  would  accept  a  State  regulatory 
authority's  response  to  a  TDN  as 
constituting  appropriate  action  to  cause 
a  possible  violation  to  be  corrected  or 
showing  good  cause  for  failure  to  act,  in 
accordance  with  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(the  Act),  unless  OSMRE  makes  a 
written  determination  that  such 
response  was  arbitrary,  capricious,  or 
an  abuse  of  discretion  under  the  State 
program.  The  proposed  rule  would  also 
establish  a  process  by  which  a  State 
regulatory  authority  could  request 
informal  review  of  a  written 
determination  to  inspect  by  OSMRE's 
authorized  representative. 

DATES:  Written  comments:  OSMRE  will 
accept  written  comments  on  the  rule 
until  5  p.m.  Eastern  time  on  November  9, 
1987. 

Pi:bl!C  hearings:  Upon  request, 
OSMRE  will  hold  a  public  hearing  on 
the  proposed  rule  in  Washington,  DC  at 
9:30  a.m.  on  October  14, 1987. 

Individuals  wishing  to  attend,  but  not 
testify  at  the  hearing  should  contact  the 
person  identified  under  "FOR  FURTHER 
INFORMATION  CONTACT"  beforehand  to 
verify  tht.t  it  will  be  held. 

ADDRESSES:  Written  comments:  Hand- 
deliver  to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Administrative  Record.  Room  5131,  1100 
L  Street.  NW.,  Washington.  DC;  or  mail 
to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Administrative  Record.  Room  5131-L, 
1951  Constitution  Avenue,  NW.. 
Washington,  DC  20240. 

Public  bearing:  Department  of  the 
Interior  Auditorium.  18th  and  C  Streets 
NW.,  Washington,  DC. 


Request  for  public  hearing:  Submit 
requests  orally  or  in  writing  to  the 
person  and  address  specified  under 
"FOR  FURTHER  INFORMATION  CONTACT." 

FOR  FURTHER  INFORMATION  CONTACT: 

George  M.  Stone,  [r..  Chief.  Branch  of 
Inspection  and  Enforcement,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  U.S.  Department  of  the 
Interior,  1951  Constitution  Avenue.  NW.. 
Washington,  DC  20240;  Telephone:  202- 
343-4295  (Commercial  or  FTS). 

SUPPLEMENTARY  INFORMATION: 

I.  Public  Comment  Procedures 

II.  Background 

HI.  Discussion  of  Proposed  Rule 
IV.  Procedural  Matters 

I.  Public  Comment  Procedures 

Written  Comments 

Written  comments  submitted  on  the 
proposed  rule  should  be  specific,  should 
be  confined  to  issues  pertinent  to  the 
proposed  rule,  end  should  explain  the 
reason  for  any  recommended  change. 
Where  practicable,  commenters  should 
submit  three  copies  of  their  comments 
(see  "ADDRESSES ').  Comments  received 
after  the  close  of  the  comment  period  or 
delivered  to  addresses  other  than  those 
listed  above  (see  "dates")  may  not  be 
considered  or  included  in  the 
Administrative  Record  for  the  final  rule. 

Public  Hearings 

OSMRE  will  hold  a  public  hearing  on 
the  proposed  rule  on  request  only.  The 
time,  date  and  address  scheduled  for  the 
hearing  are  previously  specified  in  this 
notice  (see  "DATES"  and  "addresses"). 

Any  person  interested  in  participating 
in  the  hearing  should  inform  Mr.  Stone 
(see   "FOR  FURTHER  INFORMATION 
CONTACT")  either  orally  or  in  writing  by 
5  p.m.  Eastern  time  October  9. 1987.  If  no 
one  has  contacted  Mr.  Stone  to  express 
an  interest  in  participating  in  a  hearing 
by  that  date,  the  hearing  will  not  be 
held.  If  only  one  person  expresses  an 
interest,  a  public  meeting  rather  than  a 
hearing  may  be  held  and  the  results 
included  in  the  Administrative  Record. 

If  a  hearing  is  held,  it  will  continue 
until  all  persons  wishing  to  testify  have 
been  heard.  To  assist  the  transcriber 
and  ensure  an  accurate  record,  OSMRE 
requests  that  persons  who  testify  at  the 
hearing  give  the  transcriber  a  copy  of 
their  testimony.  To  assist  OSMRE  in 
preparing  appropriate  questions, 
OSMRE  also  requests  that  persons  who 
plan  to  testify  submit  to  OSMRE  at  the 
address  previously  specified  for  the 
submission  of  written  comments  (see 
"ADDRESSES  ')  an  advance  copy  of  their 
testimony. 


UM  I 


II.  Background 

On  May  30. 1986,  the  Mining  and 
Reclamation  Council  of  America  (now 
part  of  the  National  Coal  Association), 
and  the  Regulatory  Assistance  Program, 
comprised  of  ten  State  coal  associations, 
presented  a  petition  for  rulemaking  to 
OSMRE.  The  petitioners  requested 
OSMRE  to  repeal  its  existing  regulations 
authorizing  the  issuance  of  Federal 
notices  of  violation  (NOV's)  in  States 
with  regulatory  programs  approved  by 
the  Secretary  (primacy  States).  The 
Director  denied  that  part  of  the  petition. 
52  FR  21598,  (June  8, 1987).  The 
petitioners  also  requested  OSMRE  to 
adopt  a  uniform  Federal  standard  for  the 
evaluation  of  a  State  regulatory 
authority's  response  to  a  TDN,  and 
specifically  asked  for  an  "arbitrary, 
capricious,  and  abuse  of  discretion" 
standard  in  30  CFR  Part  842.  The 
Director  granted  that  part  of  the  petition. 
Id.  Under  Federal  regulations,  approval 
of  part  of  the  petition  requires  OSMRE 
to  commence  a  rulemaking  proceeding. 
Several  sections  of  the  Act  relate  to 
the  evaluation  and  enforcement  of  State 
regulatory  programs.  In  section  101(f) 
Congress  found  that '"   *  *  the  primary 
governmental  responsibility  for 
developing,  authorizing,  issuing,  and 
enforcing  regulations  for  surface  mining 
and  reclamation  operations  subject  to 
this  Act  should  rest  with  the  States; 
*  *  *."  Section  201(c)  authorizes  the 
Secretary,  acting  through  OSMRE,  to 
make  those  investigations  and 
inspections  necessary  to  ensure 
compliance  with  the  Act,  and  to  publish 
and  promulgate  such  rules  and 
regulations  as  may  be  necessary  to 
carry  out  the  purposes  and  provisions  of 
the  Act.  Section  517(a)  specifies  that  the 
Secretary  shall  make  such  inspections  of 
any  surface  coal  mining  and  reclamation 
operations  as  are  necessary  to  evaluate 
the  administration  of  State  programs. 

Section  521(a)(1)  provides  that  if  the 
Secretary  has  reason  to  believe  that  any 
person  is  in  violation  of  the  Act,  or  any 
permit  condition  required  by  the  Act,  he 
must  notify  the  State  regulatory 
authority.  It  further  provides  that  the 
Secretary  shall  immediately  order  a 
Federal  inspection  if  the  State  fails, 
within  ten  days  after  notification,  to 
take  appropriate  action  to  cause  the 
violation  to  be  corrected  or  to  show 
good  cause  for  such  failure.  This 
statutory  provision  is  implemented  in 
the  Federal  regulations  at  30  CFR 
842.11(b).  If  the  violation  continues  to 
exist  at  the  time  of  inspection  or,  in 
situations  involving  a  'TDN  issued 
following  the  initial  inspection,  at  the 
time  of  reinspection,  OSMRE  issues  an 
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NOV  unless  a  cessation  order  is 
required  pursuant  to  section  521(a)(2).  30 
CFC  843.12(a)(2).  Section  521(a)(2) 
requires  the  Secretary  to  issue  cessation 
orders  whenever  any  condition  or 
practices  exist  which  create  an 
imminent  danger  to  the  health  or  safety 
of  the  public  or  a  significant  imminent 
environmental  harm  to  land,  air,  or 
water  resources.  When  a  State 
regulatory  authority  has  taken 
appropriate  action  to  cause  a  violation 
to  be  corrected  or  has  shown  good  cause 
for  failure  to  take  such  action,  section 
521(a)(1)  does  not  require  OSMRE  to 
inspect  an  operation  or  to  issue  an  NOV. 
The  petitioners  argued  that  the  lack  of 
a  uniform  standard  for  the  evaluation  of 
responses  to  TDN's  has  led  to 
considerable  disparity  in  the  treatment 
of  coal  operators  and  State  regulatory' 
authorities.  The  petitioners  also  argued 
that  the  absence  of  a  standard  for  the 
evaluation  of  a  TDN  response  also 
causes  a  lack  of  deference  to  a  State's 
discretionary  authority  in  the 
interpretation  and  enforcement  of  its 
regulatory  program  and  results  in  the 
substitution  of  OSMREs  judgment  for 
that  of  the  State  if  there  is  a 
disagreement  over  the  interpretation  of 
the  approved  State  program.  This,  they 
asserted,  is  contrary  to  the  intent  and 
purposes  of  the  Act  and  undermines  the 
principle  of  State  primacy. 

After  consideration  of  the  petitioners' 
concerns,  the  public  comments  on  the 
petition,  including  those  of  five  States, 
and  other  analyses  performed  by 
OSMRE  and  included  in  the 
Administrative  Record,  OSMRE  believes 
that  a  uniform  standard  for  TDN 
evaluation  is  necessary  in  order  to 
assure  consistent  and  even-handed 
treatment  of  all  operators  and  all  State 
regulator^'  authorities. 

III.  Discussion  of  Proposed  Rule 

A.  TDN  Standard  of  Review 

The  terms  "appropriate  action  to 
cause  a  violation  to  be  corrected"  and 
"good  cause  for  such  failure"  appear  in 
the  Act  as  the  criteria  for  evaluating  a 
State  regulatory  authority's  response  to 
a  TDN.  30  U.S.C.  1271(a)(1).  However, 
neither  the  Act  nor  the  regulations 
define  those  terms.  In  the  past,  OSMRE 
evaluated  State  responses  on  a  case-by- 
case  basis  in  determining  whether  State 
actions  constituted  "appropriate  action" 
or  "good  cause."  With  regard  to 
appropriate  action,  OSMRE  stated  in 
1982  that  the  "crucial  response  of  a  State 
is  to  take  whatever  enforcement  action 
is  necessary  to  secure  abatement  of  the 
violation."  47  PR  35627-8  (Aiugust  16, 
1982).  The  1982  preamble  did  not  discuss 


when  good  cause  would  exist  for  failure 
to  take  appropriate  action. 

OSMRE  has  tentatively  concluded 
that  the  1982  approach  was 
unreasonably  rigid  in  suggesting  that 
only  enforcement  action  would  be 
considered  appropriate.  Other  kinds  of 
State  actions,  such  as  requiring  permit 
revisions,  could  secure  correction  of  the 
violation.  Under  a  true  primacy  concept, 
a  State  should  be  given  discretion  to 
decide  which  actions  are  appropriate  in 
a  given  situation. 

The  proposed  rule  would  recognize 
the  discretion  given  to  States  under 
primacy  and  require  OSMRE  to 
determine  in  writing  that  the  State 
regulatory  authority's  response  to  a  TDN 
was  arbitrary',  capricious,  or  ar.  abuse  of 
discretion  under  the  State  program 
before  OSMRE  would  order  an 
inspection  or  reinspeclion. 

The  proposed  rule  would  create  a 
uniform  standard  for  evaluating  a 
response  bv  a  State  regulatory  authority 
to  a  TDN.  both  under  30  CFR 
840.11[b)(l)(iil(B)  and  843.12(a)l2),  It 
would  be  consistent  with  the  en  banc 
decision  of  the  United  Stales  Court  of 
Appeals,  which  noted,  "10]nce  a  slate 
program  has  been  approved,  the  state 
agency  plays  the  major  role,  with  its 
greater  manpower  and  familiarity  with 
local  conditions.  It  exercises  front-line 
supervision  and  the  Secretary  will  not 
intervene  unless  its  discretion  is 
abused."  In  Re-  Permanent  Surface 
Mining  Regulation  Litigation.  653  F.  2d 
514.  523  (D.C.  Cir.  1981)  (en  banc),  cert. 
denied.  454  U.S.  822  (1981).  The 
proposed  nile  would  require  OSMRE  to 
determine  in  writing  that  a  State  has 
abused  its  discretion  before  ordering  an 
inspection  that  could  lead  to  Federal 
enforcement. 

This  proposal  would  not  affect  a 
decision  to  inspect  based  upon 
§  840.11(b)(l)(ii)(C)  when  adequate 
proof  is  supplied  that  an  imminent 
danger  to  the  public  health  and  safety  or 
a  significant  imminent  environmental 
harm  exists.  In  addition,  this  rule  is  not 
intended  to  interfere  with  OSMRE 
issuance  of  NOV's  as  required  by  orders 
in  Save  Our  Cumberland  Mountains  v. 
Clark.  No.  81-2134  (D.D.C.  1985)  and 
Save  Our  Cumberland  Mountains  v. 
Clark.  No.  81-2238  (D.D.C.  1985). 

An  arbitrary  or  capricious  response, 
or  one  that  is  an  abuse  of  discretion 
under  the  State  program,  would  be  one 
in  which  the  State  regulatory  authority 
has  acted  irrationally,  or  without 
adherence  to  correct  procedures,  or 
inconsistently  with  applicable  law,  or 
without  proper  evaluation  of  relevant 
criteria.  To  add  perspective  to  this 
proposed  TDN  evaluation  standard. 


OSMRE  would  also  provide  guidance  in 
the  rule  as  to  specific  kinds  of  situations 
which  would  constitute  appropriate 
action  or  good  cause  under  the  State 
program. 

B.  .Appropriate  Action 

The  proposed  rule  would  identify 
"appropriate  action"  as  enforcement  or 
other  action  authorized  under  the  State 
program  to  cause  the  violation  to  be 
corrected.  Enforcement  would  include, 
but  would  not  be  limited  to.  the  issuance 
cf  an  NOV  to  the  operator.  "Other 
action"  authorized  under  the  State 
program  to  cause  the  violation  to  be 
corrected  could  include  the  initiation  of 
the  process  to  require  a  revision  or 
modification  to  the  operator's  permit,  30 
CFR  774.11(b).  or  the  commencement  of 
a  formal  proceeding  to  forfeit  the 
performance  bond  if  adequate  to  correct 
the  violation  and  achieve  reclamation, 
30  CFR  800.50.  The  above  examples  are 
not  meant  to  be  an  exhaustive  list  of 
acceptable  responses. 

By  this  rule.  OSMRE  would  reject  the 
concept  that  appropriate  action  to  cause 
a  violation  to  be  corrected  would  only 
include  responses  showing  that  at  the 
time  of  the  State  response  either  the 
condition  constituting  the  possible 
violation  of  the  Act  no  longer  exists  or 
the  State  has  issued  an  NOV  or 
cessation  order.  This  proposal  would 
recognize  that  sometimes  situations 
would  be  complex  and  that,  although  the 
State  must  respond  to  OSMRE  within 
ten  days.  State  actions  to  resolve  the 
situation  and  eliminate  conditions 
constituting  violations  of  the  Act  could 
take  more  than  ten  days.  Direct  OSMRE 
enforcement  against  an  operation  would 
not  be  utilized  when  no  imminent 
danger  to  the  public  health  or  safety,  or 
significant  imminent  environmental 
harm  exists  and  when  the  State  is  acting 
reasonably  to  correct  a  possible 
violation.  Under  the  proposed  rule, 
appropriate  action  would  mean  that 
certain  conditions  may  continue  in  the 
short  term,  but  ultimately  the  violation 
of  the  State  program  will  be  resolved. 
OSMRE  invites  public  comments  on 
other  responses  by  a  State  regulatory 
authority  which  may  constitute  "other 
action." 

C.  Good  Cause 

The  proposed  rule  includes  six 
categories  of  good  cause.  Unlike  the 
concept  of  appropriate  action,  when 
good  cause  exists  for  failure  to  take 
appropriate  action  to  cause  a  violation 
to  be  corrected,  conditions  which 
constitute  a  site-specific  violation  could 
continue  in  certain  circumstances,  when 
the  State  regulatory  authority  is  acting 
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properly  in  implementing  and  enforcing 
its  Sliite  program.  A  discussion  of  each 
category  follows. 

(T)  Under  the  State  program,  the 
possible  violation  did  not  or  does  not 
exist.  This  would  include  situations 
where  at  the  time  of  the  State  regulatory 
authority's  inspection,  the  violation  did' 
not  exist.  If  the  State  regulatory 
authority,  based  on  its  inspection  of  the 
site  or  its  interpretation  of  the  approved 
State  program,  determines  that  a 
violation  did  not  or  does  not  exist,  it  is 
the  responsibility  of  OSMRE  to 
demonstrate  that  the  State's  decision 
was  arbitrary,  capricious,  or  an  abuse  of 
discretion  under  the  State  program. 

If  OSMRE  were  to  conclude  that  the 
State  had  not  abused  its  discretion  in 
concluding  that  conditions  which 
OSMRE  believes  constitute  a  violation 
of  the  Act  or  Federal  rules  are  not 
covered  by  the  State  program,  then 
OSMRE  would  notify  the  State 
regulatory  authority  cf  a  program 
deficiency  under  30  CFR  732.17. 

Thus  OSMRE  would  respect  primacy 
in  that  the  State  would  be  the  front-line 
enforcement  authority.  At  the  same 
time,  OSMRE  would  continue  to  fulfill 
its  oversight  role  of  assuring  that  State 
regulatory  authorities  effectively 
implement,  maintain  and  enforce  all 
provisions  of  their  Slate  programs  and 
that  such  programs  are  consistent  with 
the  Act  and  Federal  regulations. 

(2)  The  proposed  rule  would  accept  a 
response  by  the  State  regulatory 
authority  identifying  a  need  for  a 
reasonable  and  specified  additional  time 
to  investigate  whether  a  violation  of  the 
State  program  did  or  does  exist.  The 
determination  of  whether  a  violation 
exists  occasionally  is  not  readily 
apparent,  particularly  when  the 
operation  is  in  compliance  with  a 
permit,  but  the  permit  may  be 
inadequate  to  assure  compliance  with 
the  performance  standards.  This 
provision  is  not  intended  to  allow 
prolonged  delays  in  enforcement 
actions,  but  recognizes  that  it  may  take 
more  than  ten  days  to  develop  a 
rationale  needed  to  require  a  permit 
modification  or  to  sustain  an 
enforcement  action.  OSMRE  believes 
that  it  would  be  unreasonable  to  expect 
a  State  regulatory  authority  to  act 
prematurely  against  a  possible  violation 
until  it  can  sustain  its  decision. 

(3)  The  State  regulatory  authority 
lacks  jurisdiction  under  the  State 
program  over  the  violation  or  operation. 
Under  the  proposed  rule,  a  State 
regulator^'  authority  would  not  be 
required  to  take  action  against  a 
violation  or  operation  not  covered  by  its 
program.  In  these  situations,  like  those 
discussed  above,  OSMRE  will  confer 


with  the  State  regulatory  authority 
concerning  any  deficiencies  in  its 
approved  program  and  take  any  actions 
necessary  under  §  732.17,  such  as 
program  amendments,  to  assure  that  the 
State  program  is  in  accordance  with  the 
Act  and  consistent  with  the  Federal 
regulations. 

(4)  The  proposed  rule  would  provide 
that  when  a  State  regulatory  authority  is 
restrained  by  an  injunction  or  other 
order  from  acting  on  the  possible 
violation,  good  cause  would  exist. 
Courts  may,  at  times,  enjoin 
enforcement  or  other  actions  in  order  to 
maintain  the  status  quo,  thereby 
preserving  their  jurisdiction  to  hear  the 
case  and  consider  the  necessary  relief. 
Such  orders  may  arise  when  an 
administrative  or  judicial  tribunal  has 
placed  an  operation  on  a  schedule  to 
correct  the  violation  or  to  reclaim  the 
site.  In  the  past,  certain  orders 
restraining  enforcement  may  not  have 
been  consistent  with  the  Act.  If  a  State 
is  seeking  to  overturn  the  injunction, 
good  cause  would  exist.  If  a  State 
regulatory  authority  were  not  seeking  to 
overturn  the  restraint.  OSMRE  would 
examine  the  State  action  and  determine 
whether  it  was  arbitrary,  capricious  or 
an  abuse  of  discretion  under  the  State 
program. 

(5)  If  a  State  regulatory  authority  is 
diligently  pursuing  or  has  exhausted 
other  appropriate  enforcement 
provisions  of  the  State  program,  it  would 
also  be  considered  to  have  shown  good 
cause.  For  example,  the  State  regulatory 
authority  might  find  that  the  operator 
has  failed  to  correct  other  violations, 
and  that  it  is  now  pursuing  or  has 
completed  a  permit  revocation  or 
suspension  or  a  performance  bond 
forfeiture  proceeding. 

(6)  The  State  regulatory  authority 
demonstrates  that  extraordinary 
circumstances  preclude  enforcement  or 
render  it  futile.  Enforcement  action 
would  not  likely  cause  the  correction  of 
a  violation  in  such  circumstances,  or 
serve  any  other  useful  purpose. 

D.  Informal  Review  of  Written 
Determinations 

To  further  assure  that  OSMRE 
exercises  a  consistent  national  policy 
that  protects  a  State  regulatory  authority 
and  an  operator  against  unnecessary 
Federal  interference  in  a  primary  State, 
the  proposed  rule  would  establish  a 
process  by  which  a  State  regulatory 
authority  could  request  informal  review 
of  the  written  determination  of 
OSMRE's  authorized  representative  who 
made  the  initial  decision  that  the  State's 
response  to  a  TDN  was  arbitrary, 
capricious,  or  an  abuse  of  discretion 
under  the  Sta  e  program.  The  proposed 
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rule  would  require  OSMRE's  authorized 
representative  to  immediately  notify  the 
State  regulatory  authority  in  writing  of 
his  determination  that  the  State 
regulatory  authority  had  failed  to  take 
appropriate  action  to  cause  the  possible 
violation  to  be  corrected  or  had  not 
shown  good  cause  for  such  failure. 
Typically  the  initial  decision  would  be 
made  at  the  field  level  by  a  Field  Office 
Director.  The  notification  could  be  by 
any  method  which  produces  a  written 
document  showing  receipt  by  the  State 
regulatory  authority.  The  State 
regulatory  authority  would  then  have 
five  days  from  receipt  of  the  written 
determination  to  file  a  request  for 
informal  review  of  that  determination  by 
the  Deputy  Director  of  OSMRE. 

An  initial  decision  concluding  that  the 
State  regulatory  authority  failed  to  take 
appropriate  action  or  show  good  cause 
would  not  be  considered  to  be  the 
decision  of  the  Secretary  triggering  the 
immediate  Federal  inspection 
requirement  in  section  521(a)(1)  of  the 
Act,  unless  the  State  decided  not  to 
request  informal  review.  When  informal 
review  is  sought,  the  OSMRE  Deputy 
Director  would  make  the  determination 
contemplated  by  section  521(a)(1). 

During  the  time  when  a  State 
regulatory  authority  could  exercise  its 
review  rights  under  the  proposed  rule, 
and  after  such  exercise  until  the  Deputy 
Director  has  completed  such  review,  the 
authorized  representative  would  not 
conduct  an  inspection  or  issue  an  NOV 
on  the  TDN.  This  proposed  provision 
would  not  affect  OSMRE's  ability  or 
responsibility  to  issue  cessation  orders 
in  situations  involving  imminent  danger 
to  the  public  health  or  safety,  or 
involving  imminent  significant 
environmental  harm.  After  reviewing  the 
written  determination  of  the  OSMRE 
authorized  representative,  and  the 
material  included  in  the  request  for 
informal  review  submitted  by  the  State 
regulatory  authority,  the  Deputy  Director 
of  OSMRE  would  render  a  decision 
within  15  days.  The  Deputy  Director's 
decision  would  affirm,  reverse,  or 
modify  the  authorized  representative's 
written  determination. 

If  the  Deputy  Director  concluded  that 
the  State  regulatory  authority  had  failed 
to  take  appropriate  action  or  to  show 
good  cause  for  such  failure,  he  would 
immediately  order  a  Federal  inspection. 
A  written  explanation  of  the  Deputy 
Director's  decision  would  be  provided  to 
the  State  regulatory  authority. 

If  the  decision  resulted  from  a  request 
for  a  Federal  inspection  under  30  CFR 
842.12.  the  requestor  would  be  notified 
of  the  Deputy  Director's  decision.  A 
decision  of  the  Deputy  Director 
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reversing  the  authorized  representative's 
initial  determination  would  be  subject  to 
the  informal  review  procedures  of  30 
CFR  842.15. 

Finally.  OSMRE  would  amend  30  CFR 
843.12(a)(2)  to  include  a  reference  to  the 
proposed  rule's  informal  review  process 
at  30  CFR  842,ll[b)(l)(iii).  clarifying  that 
the  informal  review  process  applies  in 
such  instances,  and  that  OSMRE  would 
not  reinspect  or  issue  an  NOV  during 
the  pendency  of  that  process.  Although 
OSMRE  is  proposing  to  amend  a  portion 
of  §  843.12(a)(2),  OSMRE  is  not 
reopening  the  issue  of  its  authority  to 
issue  NO'V's  in  primacy  States.  For 
OSMRE's  position  in  that  regard,  see  52 
FR  21598-603  (June  8,  1987). 

OSMRE  specifically  welcomes  public 
comments  concerning  the  concept  and 
method  of  a  process  by  which  a  State 
regulatory  authority  may  request 
informal  review  of  an  OSMRE 
authorized  representative's  written 
determination  on  its  response  to  a  TDN. 

Procedural  Matters 

Federal  Paperwork  Reduction  Act 

The  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507. 

Executive  Order  12291  and  Regulatory 

Flexibility  Act 

The  DOI  has  determined  that  this 
document  is  not  a  major  rule  under  the 
criteria  of  E.xecutive  Order  12291 
(February  17,  1981)  and  that  it  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.  The  rule  does  not 
distinguish  between  small  and  large 
entities.  These  determinations  are  based 
on  the  findings  that  the  regulatory 
additions  proposed  by  the  rule  will  not 
change  costs  to  industry  or  to  the 
Federal,  State,  or  local  governments. 
Furthermore,  the  rule  produces  no 
adverse  effects  on  competiton, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets. 

National  Environmental  Policy  Act 

OSMRE  has  prepared  a  draft 
environmental  assessment  (EA),  and  has 
made  a  tentative  finding  that  the 
proposed  rule  would  not  significantly 
affect  the  quality  of  the  human 
environment  under  section  102(2)(C)  of 
the  National  Environmental  Policv  Act 
of  1969  (NEPA).  42  U.S.C.  4332(2)(C).  The 
EA  is  on  file  in  the  OSMRE 
Administrative  Record  at  the  address 


specified  previously  (see  "ADDRESSES") 

An  EA  will  be  completed  on  the  final 
rule  and  a  finding  made  on  the 
significance  of  any  resulting  impacts 
prior  to  promulgation  of  the  final  rule. 

A  uthor 

The  principal  authors  of  this  rule  are 
Daniel  Stocker.  Division  of  Regulation 
and  Inspection.  Office  of  Surface  Mining 
Reclamation  and  Enforcement;  and 
Hugo  Fleischman.  Regulatory 
Development  and  Issues  Management 
Staff;  1951  Constitution  Avenue.  NW., 
Washington.  DC  20240;  Telephone:  202- 
343-5385  (Commercial  or  FTS). 

List  of  Subjects 

30  CFR  Part  842 

Law  enforcement,  Surface  mining, 

Underground  mining. 

30  CFR  Part  843 

Administrative  practice  and 
procedure.  Law  enforcement.  Reporting 
and  recordkeeping  requirements. 
Surface  mining.  Underground  mining. 

Accordingly  it  is  proposed  to  amend 
30  CFR  Parts  842  and  843  as  follows; 

Dated:  August  5, 1987. 

I.  Steven  Griles, 

A  ss  1st  an  t  Secretary  for  Land  and  Minerals 
Management. 

PART  842— FEDERAL  INSPECTIONS 
AND  MONITORING 

1.  The  authority  citation  of  Part  842  is 
revised  to  read  as  follows: 

Authority:  Pub.  L  95-87,  30  U.S.C.  120  et 

seq:.  and  pijb.  L.  100-34. 

2.  In  §  842.11,  paragraph  (b)(l)(ii)(B)  is 

revised  and  paragraph  (b)(l)(iii)  is 

added  to  read  as  follows: 

§  842.1 1     Federal  inspections  and 
monitoring. 

■         «         •         *         * 

(bid)  *  •  * 
(ii)  *  *  • 

[B][l)  The  authorized  representative 

has  notified  the  State  regulatory 
authority  of  the  possible  violation  and 
more  than  ten  days  have  passed  since 
notification  and  the  State  regulatory 
authority  has  failed  to  take  appropriate 
action  to  cause  the  violation  to  be 
corrected  or  to  show  good  cause  for 
such  failure  and  to  inform  the  authorized 
representative  of  its  response.  After 
receiving  a  response  from  the  State 
regulatory  authority,  before  inspecting, 
the  authorized  representative  shall 
determine  in  writing  whether  the 
standards  for  appropriate  action  or  good 
cause  for  such  failure  have  been  met. 

(2)  For  purposes  of  this  Part,  an  action 
or  response  by  a  State  regulatory 


authority  that  is  not  arbitrary, 
capricious,  or  an  abuse  of  discretion 
under  the  State  program  shall  be 
considered  "appropriate  action"  to 
cause  a  violation  to  be  corrected  or 
"good  cause  "  for  failure  to  do  so. 

[3]  Appropriate  action  includes 
enforcement  or  other  action  authorized 
under  the  State  program  to  cause  the 
violation  to  be  corrected. 

[4)  Good  cause  includes:  (/)  Under  the 
State  program,  the  possible  violation  did 
not  or  does  not  exist;  (;/')  the  Stale 
regulatory  authority  requires  a 
reasonable  and  specified  additional  time 
to  determine  whether  a  violation  of  the 
State  program  did  or  does  exist:  [iif]  the 
State  regulatory  authority  lacks 
jurisdiction  under  the  State  program 
over  the  possible  violation  or  operation; 
[iv]  the  State  regulatory  authority  is 
precluded  by  an  administrative  or 
judicial  order  from  acting  on  the 
possible  violation;  (v)  the  State 
regulatory  authority  is  diligently 
pursuing  or  has  exhausted  other 
appropriate  enforcement  provisions  of 
the  State  program,  or  {vf]  extraordinary 
circumstances  preclude  or  render  futile 
enforcement  against  the  possible 
violation. 
***** 

(iii)(A)  The  authorized  representative 
shall  immediately  notify  the  State 
regulatory  authority  in  writing  when  in 
response  to  a  ten  day  notice  the  State 
regulatory  authority  fails  to  take 
appropriate  action  to  cause  a  violation 
to  be  corrected  or  to  show  good  cause 
for  such  failure.  If  the  State  regulatory 
authority  disagrees  with  the  authorized 
representative's  written  determination, 
it  may  file  a  request,  in  writing,  within  5 
days  from  receipt  of  such  written 
determination  for  informal  review  of 
that  written  determination  by  the 
Deputy  Directory. 

(B)  Unless  a  cessation  order  is 
required  under  §  843.11,  no  Federal 
inspection  action  shall  be  taken  or 
notice  of  violation  issued  regarding  the 
ten  day  notice  until  the  time  to  request 
informal  review  as  provided  in 

§  842.11(b)(l)(iii)(A)  has  lapsed,  or  if 
informal  review  has  been  requested, 
until  the  Deputy  Director  has  completed 
such  review. 

(C)  After  reviewing  the  written 
determination  of  the  authorized 
representative  and  the  request  for 
informal  review  submitted  by  the  State 
regulatory  authority,  the  Deputy  Director 
shall,  within  15  days,  render  a  decision 
on  the  request  for  informal  review.  He 
shall  affirm,  reverse,  or  modify  the 
written  determination  of  the  authorized 
representative.  Should  the  Deputy 
Directory  decide  that  the  State 
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rei^uldtory  authority  did  not  take 
appropriate  action  or  show  good  cause, 
he  shall  immediately  order  a  P'ederal 
inspection  or  reinspection.  The  Deputy 
Director  shall  provide  to  the  State 
rpgiiLitory  authority  a  written 
expldn.ition  of  his  decision,  and  if  the 
ten  d.iy  notice  resulted  from  a  request 
fi;r  a  Federal  inspection  under  §  842.12 
of  this  Part,  he  shall  send  written 
notification  of  his  decision  to  the  person 
req;i('st:ni^  such  inspection  after 
ciinipietiriH  infiirm<t!  review. 

PART  843-FEDERAL  ENFORCEMENT 

4.  The  authority  citation  for  Part  843  is 
revkicd  to  read  as  follows: 

.•\uthorit>:  FHjh   L  95-87.  30  U.S.C.  1201  et 
st'q-:  and  Pub.  L.  l(X>-34. 


5.  Section  843.12(a)(2)  is  revised  to 

read  as  follows: 

§843.12     Notic*^s  of  vioi3ticn. 

(aj  ■   •   • 

(2)  When,  on  the  basis  of  any  Federal 
inspection  other  than  one  described  in 
paragraph  (a)(1)  of  this  section,  an 
authorized  representative  of  the 
Secretary  determines  that  there  exists  a 
violation  of  the  Act,  the  State  program, 
or  any  condition  of  a  permit  or 
exploration  approval  required  by  the 
Act  which  does  not  create  an  imminent 
danger  or  harm  for  which  a  cessation 
order  must  be  issued  under  §  843.11,  the 
authorized  representative  shall  give  a 
written  report  of  the  violation  to  the 
State  and  to  the  permittee  so  that 
appropriate  enforcement  action  can  be 


taken  by  the  State.  Where  the  State  fails 
within  ten  days  after  notification  to  take 
appropriate  action  to  cause  the  violation 
to  be  corrected,  or  to  show  good  cause 
for  such  failure,  subject  to  the 
procedures  of  §  842.11(b)(l)(iii)  of  this 
chapter,  the  authorized  representative 
shall  reinspect  and,  if  the  violation 
continues  to  exist,  shall  issue  a  notice  of 
violation  or  cessation  order,  as 
appropriate.  No  additional  notification 
to  the  State  by  the  Office  is  required 
before  the  issuance  of  a  notice  of 
violation,  if  previous  notification  was 
given  under  §  842.11(b)(l)(ii)(B)  of  this 
chapter. 
***** 
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DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 
14CFR  Parts  234  and  255 

[Docket  No.  44827  Amdt.  f  OS.  234-1  and 

255-41 

Airline  Service  Quality  Performance 

agency:  Office  of  the  Secretary,  DOT. 
action:  Final  rule. 

SUMMARY:  Certain  air  carriers  will  be 
required  to  submit  certain  flight  data  to 
the  Depdrtment  of  Transportation  (DOT 
or  Department)  for  public  dissemination, 
and  to  vendors  of  computerized 
reservations  systems  (CRS)  for 
incorporation  into  their  CRS  system 
displays.  Upon  request,  these  same 
carriers  also  must  supply  the 
information  directly  to  consumers  on  a 
flight-by-flight  basis.  In  addition,  these 
air  carriers  will  be  required  to  submit 
ir.formation  on  mishandled  baggage  to 
the  Department.  In  the  notice  of 
proposed  rulemaking  published  in  the 
Federal  Register  on  June  10, 1987,  (52  FR 
22046),  the  Department  proposed  a 
series  of  regulatory  and  non-regulatory 
options  to  address  airline  delays  and 
other  service  quality     Tformance 
problems.  The  disclosure  requirement 
and  the  CRS  requirement,  made  final  by 
this  rule,  are  but  two  of  the  proposals 
that  were  discussed.  No  final  decision 
on  most  other  regulatory  proposals  has 
been  mtide  yet.  Additional  information 
on  these  and  other  issues  may  be 
requested  shortly.  Non-regulatory 
options,  while  still  under  consideration 
by  the  Department,  are  no  longer  being 
considered  in  the  context  of  this 
mlemaking. 

EFFECTIVE  DATE:  The  final  rule  is 
effective  September  9, 1987.  The 
disclosure  portions  of  the  regulation 
require  the  submission  of  information 
beginning  with  September.  1987,  to  the 
Department  by  October  15,  1987.  On  or 
before  December  15, 1987,  air  carriers 
will  be  required  to  submit  certain  data 
for  CRS  vendors  to  display  in 
accordance  with  the  provisions  of  this 
rule. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sam  Whitehorn  or  Gwvneth  Radloff,  at 
400  7th  St.  SVV.,  Washington,  DC  20590 
or  by  phone  at  (202)  366-9307;  Barry 
Molar,  at  the  above  address  or  by  phone 
at  (202)  366-9285;  Shelton  |ackson,  at  the 
above  address  or  by  phone  at  (202)  366- 
5397;  or  Robin  Caldwell,  at  the  above 
address  or  by  phone  at  (202)  366-9059. 


SUPPLEMENTARY  INFORMATION: 
I.  Background 

On  June  10, 1987,  the  Department 
published  a  notice  of  proposed 
rulemaking  (NPRM)  (52  FR  22046)  which 
proposed  regulatory  and  non-regulatory 
approaches  to  alleviate  airline  delays 
and  consumer  dissatisfaction  with 
services  provided  by  airlines.  The  basis 
for  this  rulemaking,  discussed  more  fully 
in  the  NPRM,  includes  information 
gathered  in  the  Department's  ongoing 
investigation  into  air  carrier  scheduling 
practices  (Orders  87-2-4  and  87-4-17/ 
18/19/20),  consumer  complaints,  and 
documents  filed  by  several  air  carriers 
and  a  public  interest  organization. 

The  proposal  presented  a  series  of 
alternatives  and  posed  70  questions  for 
commenters  to  address.  A  thirty-day 
comment  period  was  provided  and  more 
than  200  responses  were  filed. 

The  scheduling  reliability  regulatory 
proposals  included: 

•  A  disclosure  rule,  which  would 
provide  information  on  the  reliability  of 
carriers'  service,  in  terms  of  delays  and 
cancellations.  Five  alternative  rules 
were  proposed: 

1.  Air  carriers  would  report  flight 
performance  and  cancellation  data 
monthly  to  DOT  in  specified  markets; 

2.  Air  carriers  would  report  the 
percentage  of  flights  by  hub  and  system- 
wide  that  depart  from  the  gate  more 
than  15  minutes  late  and  report  system- 
wide  cancellation  data  based  on 
available  seat  miles; 

3.  Air  carriers  would  report  flight 
arrival,  departure  and  cancellation  data 
for  specified  markets  to  DOT  monthly, 
in  a  computerized  format,  and  CRS 
vendors  would  either  be  encouraged  or 
required  to  put  the  information  in  their 
CRS  displays; 

4.  Air  carriers  would  be  required  to 
adjust  flight  times  of  delayed  flights  in 
schedules  held  out  to  the  public;  and, 

5.  The  Department,  based  on  data 
provided  by  air  carriers,  would  issue  an 
"Airline  Rating". 

•  .4  performance  standard,  which 
would  establish  parameters  for 
determining  when  failure  to  meet 
published  schedules  would  be 
considered  an  unfair  or  deceptive 
practice  under  section  411  of  the  Federal 
Aviation  Act,  as  amended  ("Act")  (49 
U.S.C.  1381). 

•  A  computerized  reservation  system 
("CRS")  rule,  which  would  impose 
requirements  on  CRS  vendors.  This 
operation  included  four  alternatives: 

1.  Require  vendors  to  identify 
consistently  late  flights  in  the  primary 
display  screen; 

2.  Require  vendors  to  display  flight 
schedule  reliability  information  in 
secondary  displays; 


3.  Require  vendors  to  assign  a  penalty 
factor  to  frequently  late  flights  for 
display  ranking  purposes;  and, 

4.  Require  CRS  vendors  to  modify 
flight  ranking  algorithms. 

The  NPRM  also  proposed  other 
service  quality  performance  regulations 
governing  matters  such  as  telephone 
reservation  response  time,  lost  baggage, 
denied  boardings,  misconnections,  cabin 
amenities  and  discount  fare  marketing 
paractices. 

Finally,  the  NPRM  posed  non- 
regulatory  options  on  the  problems  of 
airline  scheduling  delays  and  the  other 
consumer  issues.  These  alternatives 
focused  on  legislative  authority  to 
require  or  oversee  peak  hour  pricing  at 
airports,  provision  for  the  Federal  Trade 
Commission  to  have  authority  over 
aviation  consumer  matters,  and  non- 
legislative  option  to  encourage  peak- 
hour  pricing  by  airports. 

II.  The  Problem 

As  is  evident  from  the  data  cited  in 

the  NPRM  and  comments  in  the  docket, 
flight  delays  are  a  major  concern  to 
consumers  and  to  those  providing 
services  to  the  consumers,  from  air 
carriers  to  travel  agents.  The  vast 
majority  of  comments  filed  by  individual 
consumers,  totaling  nearly  2C)0,  express 
problems  with  flight  delays  and 
cancellations,  and  assert  that  some 
form,  of  additional  regulation  is 
necessary.  Consumer  complaints  filed 
with  the  Department,  as  detailed  in  the 
NPRM,  also  have  risen.  Petitions  for 
rulemaking  filed  by  American, 
Continental,  and  Aviation  Consumer 
Action  Project  (ACAP),  and  responses 
by  United,  Delta,  and  Trans  World  too 
recognize  that  delays  are  a  serious 
problem  and  that  disclosure  of 
additional  information  to  consumers 
would  be  valuable. 

Our  own  investigation  into  airline 
scheduling  practices  at  Atlanta,  Boston, 
Chicago's  O'Hare,  and  Dallas/Ft.  Worth 
airports  (Orders  87-2^  and  87-4-17/18/ 
19/20)  indicates  that  delays  are  a 
widespread  problem.  E*reliminar>'  data 
show  that  arrival  delays  of  15  minutes 
or  more  occurred  on  25  to  60  percent  of 
all  flight  operations,  depending  upon  the 
particular  air  carrier  and  airport 
involved.  These  delay  data  include 
mechanical-related  delays,  which  under 
the  rule,  discussed  below,  are  not 
required  to  be  reported.  Even 
discounting  such  delays  from  the 
preliminary  data,  delay  rates  remain 
significant. 

The  information  above  indicates  that 
delays  do  exist  and  that  consumers  are 
dissatisfied  with  the  product  being 
offered  to  them  by  carriers.  As 
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explained  more  fully  in  the  NPRM, 
delays  are  a  function  of  a  number  of 
interrelated  elements,  including  carrier 
scheduling  practices,  inclement  weather 
and  air  traffic  control.  Mechanical 
problems  also  can  result  in  flight  delays 
or  cancellations. 

Each  party  to  the  air  traffic  control 
system,  including  the  government  and 
the  users,  is  striving  to  reduce  delays  in 
the  safest  and  most  effective  manner. 
On  the  government's  part,  billions  of 
dollars  are  being  expended  annually  for 
safety  improvements,  capacity 
expansion,  construction  and  related 
projects  at  the  nation's  airports. 
Operational  and  technological  changes 
are  also  being  made,  such  as  the 
recently  implemented  Expanded  East 
Coast  Plan,  which,  among  other 
improvements,  increased  the  number  of 
arrival  and  departure  paths  from  the 
New  York  airports.  In  addition,  the 
National  Airspace  System  Plan  is  a 
multi-billion  dollar  on-going  effect 
directed  at  improving  the  efficiency  and 
capacity  of  the  air  traffic  control  system. 
Air  traffic  flow  control  procedures  also 
are  being  upgraded  to  improve  the 
system  in  the  safest  manner  possible. 

Carriers,  for  their  part,  have 
cooperated  in  scheduling  discussions  in 
1984  and  again  in  1987  directed  at 
spreading  out  operations  at  a  number  of 
airports  to  ease  congestion.  As  detailed 
more  fully  in  comments  submitted  by 
Northwest,  carriers  are  aware  that 
delays  can  cause  a  loss  of  business  and 
they  also  are  making  efforts  to  address 
the  problem  on  an  individual  basis. 

In  addition.  CRS  vendors  recently 
agreed  individually  to  eliminate  elapsed 
flight  times  from  am.ong  the  factors  used 
to  rank  flights  in  CRS  displays  for  non- 
stop markets.  This  should  help  remove 
one  incentive  that  air  carriers  now  have 
to  publish  unrealistic  schedules. 

However,  many  of  the  delays  are 
predictable  or  recurrent.  Based  on 
historical  operations,  carriers  know  or 
should  know  that  certain  times  of  the 
day,  days  of  the  week,  and  seasons  of 
the  year  are  more  congested  than  others. 
Yet.  carrier  schedules  too  often  fail  to 
take  account  of  likely  or  predictable 
delay  factors. 

This  problem  of  unrealistic 
scheduling,  which  most  commenters 
agree  is  also  a  significant  cause  of 
airline  delays,  is  clearly  within  the 
carriers'  control;  however,  delays  may 
be  a  problem  that  no  carrier  individually 
can  totally  solve. 

Despite  the  recent  movement  by  CRS 
vendors  to  eliminate  the  elapsed  time 
factor  from  their  display  algorithms  for 
some  types  of  flights,  carriers  still  may 
have  CRS-based  incentives  to  publish 
unrealistic  schedules.  For  example,  the 


vendors'  action  does  not  cover 
connecting  flights  or  direct  flights  with 
stops  and  does  not  change  the  use  of 
displacement  from  requested  departure 
time  in  the  algorithm.  Thus,  some  CRS- 
based  incentives  may  still  remain.  In 
addition,  the  Civil  Aeronautics  Board's 
(CAB)  experience  with  scheduling 
practices  attests  that  carriers  have 
always  had  non-CRS  incentives  to  shave 
schedule  time.  Further,  because  of  a  lack 
of  information,  existing  marketplace 
forces  provide  little  or  no  incentives 
against  such  practices.  Carriers  that 
schedule  unrealistically  may  face  little 
risk  that  the  practice  will  result  in  a  loss 
of  business  because  consumers  do  not 
have  the  information  they  would  need  to 
choose  fiights  on  the  basis  of  on-time 
performance.  Correspondingly,  carriers 
who  perform  well  m  this  respect  are 
unable  to  capitalize  on  their  good 
performance  because  there  are  no 
reliable  data  available  that  would  allow 
them  to  com.pare  their  performance  to 
that  of  their  competitors. 

Without  solid  on-time  performance 
information,  consumers  can  be  left  with 
a  misimpression  that  a  particular  flight 
will  arrive  at  a  given  time  when  the 
carrier  knows,  or  should  reasonably 
know,  that  this  is  less  then  likely  to 
occur.  This  can  result  m  great 
inconvenience,  disruptions  in  travelling 
plans  and  frustration  for  the  consumer. 
In  many  cases,  consumers  doubtless 
would  have  made  other  travel 
arrangements  had  they  been  apprised  of 
the  flights  past  reliability.  As 
commenters  to  this  rulemaking  indicate, 
consumers  are  aware  that  weather  and 
air  traffic  control  problems  can  cause  a 
delay.  This  rule,  though,  addresses  that 
aspect  of  scheduling  practices  that  falls 
under  the  control  or  is  within  the 
knowledge  of  the  earner — giving 
consumers  a  reasonable  estimate  of 
when  they  can  expect  a  flight  to  depart 
or  arrive  given  factors  within  the 
carriers'  knowledge.  This  is  something 
the  consumer  expects  and  deserves. 

No  commenter  questions  our  authority 
to  take  the  actions  proposed.  Under 
section  411  of  the  Act.  the  Department 
has  broad  authority  to  address  unfair  or 
deceptive  practices  or  unfair  methods  of 
competition  in  air  transportation.  The 
distribution  of  misleading  information, 
such  as  unrealistic  schedules, 
constitutes  a  violation.  The  Department, 
in  an  effort  to  curb  possible  abuses  in 
the  distribution  of  scheduling 
information  through  a  variety  of  sources, 
including  through  CRSs,  has  authority  to 
take  appropriate  regulatory  and 
enforcement  action  under  sections  204. 
407  and  411  of  the  Act.  Our  regulations, 
14  CFR  399.81.  already  provide  that 
unrealistic  scheduling  of  flights  by  air 


carriers  is  an  unfair  or  deceptive 
practice  or  unfair  method  of  competition 
and  enforcement  action  based  on  that 
section  and  section  411  of  the  Act  will 
be  pursued  by  the  Department's 
Enforcement  Office  where  the  facts  so 
warrant. 

While  the  need  to  address  the 
problem  is  well  recognized,  the  matter  of 
how  has  been  a  subject  of  debate. 
Through  the  rulemaking  process  the 
Department  has  sought  to  focus  the 
debate  to  develop  a  practical  and 
effective  solution. 

III.  Summary  of  Final  Rule 

A.  Disclosure 

The  final  rule  requires  that  certain  air 
carriers,  limited  at  this  time  to  those 
with  1  percent  or  more  of  the  total 
domestic  scheduled-service  passenger 
revenues  for  the  12  month  period  ended 
March  31, 1987  as  reported  in  the  Form 
41  report,  provide  monthly  flight 
operations  data  for  domestic  non-stop 
flights  that  serve  certain  airports, 
currently  limited  to  those  in  the 
contiguous  48  states  that  had  1  percent 
or  more  of  the  industry's  annual 
domestic  scheduled  service  passenger 
enplanements.  via  computer  tape  to  the 
Department.  Flights  delayed  or 
cancelled  for  mechanical  reasons  would 
not  be  reported.  The  Secretary  retains 
discretion  under  the  rule  to  modify  the 
list  of  air  carriers  subject  to  the  rule,  the 
list  of  airports  for  which  they  must 
report  data  and  the  data  to  be  reported. 
This  discretion  would  be  exercised,  for 
example,  if  a  particular  air  carrier  or 
airport  not  covered  by  the  rule 
experienced  a  significant  delay  problem. 
Carriers  (through  their  reservation 
agents)  are  also  required  to  provide 
information  on  their  flights'  on-time 
performance  to  consumers  upon  request. 

B.CRS 

The  second  aspect  of  the  rule  requires 
that  carriers  provide  monthly  on-time 
performance  information  by  flight  to  the 
CRS  vendors  and  that  CRS  vendors 
display  this  information  on  their  primary 
display  screens.  The  information 
provided  to  vendors  would  be  a  single 
digit  on-time  performance  code 
calculated  from  the  data  reported  to  the 
Department.  We  are  no  longer 
considering  as  part  of  this  rulemaking 
the  NPRM  proposals  to  regulate 
algorithms  used  by  CRS  vendors  to  rank 
flights.  However,  we  intend  to  monitor 
both  delay  rates  and  the  impact  of  the 
algorithms  closely,  and  will  propose 
further  action  on  this  issue  if  necessary 
in  the  future. 


( 
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C  Mishandled-Baggage  Reports 

In  addition,  the  rule  requires  that  the 
dir  earners  subject  to  the  schedule 
performance  reporting  requirement  also 
provide  monthly  data  on  their  total 
number  of  enplaned  domestic  scheduled 
passengers  and  the  number  of 
mishandled-baggage  reports  filed  by 
such  passengers.  These  data  are  to  be 
reported  with  the  earner's  cover  letter 
transmitting  its  schedule  performance 
data  tapes  to  the  Department. 

D.  Other  Issues 

Other  issues  addressed  in  the  N'PRiM. 
including  misconnections,  telephone 
response  time,  denied  boardings,  cabin 
amenities  and  discount  fare  seat 
availability,  may  be  addressed  at  a  later 
date.  Except  where  otherwise  noted,  the 
other  regulatory  alternatives  for 
addressing  the  delay  and  baggage 
issues,  including  establishing  a 
performance  standard,  are  still  under 
consideration  within  the  Department. 
On  certain  issues,  a  supplemental  notice 
of  proposed  rulemaking  may  be  issued. 
.\on-regulatory  options  raised  in  the 
NPRM  also  remain  under  consideration, 
but  will  no  longer  be  considered  in  the 
context  of  this  rulemaking. 

IV.  Disclosure  Rule 

Under  the  rule,  certain  air  carriers  will 
be  required  to  submit  flight  information 
to  the  Department  for  all  their  domestic 
nonstop  flights  serving  airports  with  1 
percent  or  more  of  the  total 
enplanements  in  the  U.S.  as  reported  in 
the  Form  41  report.  At  present  this 
includes  27  airports.  The  data  required 
to  be  filed  are  discussed  more  fully 
below  and  detailed  in  a  reporting 
directive  contained  in  Appendix  1. 

The  information  collected  will  be 
useful  to  the  Department  for  two 
purposes:  first,  to  check  the  accuracy  of 
information  supplied  to  CRS  vendors; 
and  second,  to  make  it  available  to  the 
public.  A  delay  will  be  defined  as  a 
flight  that  arrives  15  minutes  or  more 
past  the  scheduled  arrival  time. 

The  N'PRM.  in  addition  to  proposing 
five  disclosure  alternatives,  posed  five 
general  and  18  specific  questions  on 
these  alternatives.  Most  commenters  did 
not  address  the  questions  specifically, 
but  instead  reacted  to  the  concept  of  a 
disclosure  rule  and  what  elements 
should  be  incorporated  into  it. 

.4.  Alternative  Approach/ATA 

In  addition  to  comments  on  the 
.\PR.M.  the  .\iv  Transport  Association 
'.•\T,-\|  submitted  an  alternative 
vo!u.".tary  inter-carrier  agreement,  with  a 
request  for  prior  approval  of  the 
agreement  and  a  grant  of  antitrust 


immunity  under  sections  412  and  414  of 
the  Act,  to  address  disclosure  and 
performance  issues.  The  ATA  comments 
were  filed  on  behalf  of  11  air  carriers: 
Continental  Airlines,  Inc.;  Delta  Air 
Lines,  Inc.;  Eastern  Air  Lines,  Inc.; 
Northwest  Airlines,  Inc;  Paciric 
Southwest  Airlines;  Pan  American 
World  Airways,  Inc.;  Piedmont  Airlines: 
TranStar  Airlines,  Inc.;  Trans  World 
Airlines,  Inc.;  United  Air  Lines,  Inc.;  and 
USAir,  Inc. 

The  ATA  agreement,  signed  by  the 
carriers  listed  above  and  Jet  America 
and  Alaska  Airlines,  Inc.;  would  be  open 
to  certificated  air  carriers,  and  any  U.S. 
citizen  tht  has  an  exemption  under 
section  416  of  the  Act  and  that  operates 
regularly  scheduled  passenger  service, 
on  a  voluntary  basis.  (This  would 
include  commuter  air  carriers.)  Parties 
to  the  agreement  would  report  to  DOT 
by  domestic  airport  pair  the  total 
number  of  scheduled  flights,  and  the 
number  of  those  flights  which  departed 
on-time  and  late,  arrived  on-time  and 
late,  and  were  cancelled.  Parties  to  the 
agreement  could  submit  explantory 
information  to  DOT  for  any  late  arrival, 
late  departure,  or  cancellation. 
Information  would  be  submitted  within 
30  days  after  the  end  of  the  month,  and, 
at  the  party's  discretion,  be  filed  on 
computer  tape,  disc  or  in  print.  CRS 
vendors  that  sign  the  agreement  would 
be  prohibited  from  using  the  reported 
information  to  bias  the  CRS  display  of 
*^ights  or  fare  information.  However, 
uch  vendors  could  display  the  flight 
performance  information  in  an  unbiased 
fashion  in  the  CRSs.  The  agreement 
would  be  effective  for  two  years,  and 
continue  on  a  year-to-year  basis; 
carriers  could  withdraw  in  the  third  year 
with  45  days'  notice. 

ATA  argues  that  the  inter-carrier 
agreement  is  preferable  to  rulemaking 
since  the  carriers  are  better  able  to 
determine  pertinent  consumer 
information.  This  also  would  avoid 
government  regulation  in  this  area.  ATA 
further  notes  that  informed  consumers 
are  better  able  to  make  judgments  on 
airline  service  than  the  government. 
Finally.  ATA  argues  that  the  voluntary 
arrangement  would  avoid  the 
"intractable"  question  of  flight 
performance  standards,  adherence  to 
which  often  is  beyond  the  control  of  the 
carrier.  The  ATA  comments  also 
addressed  '^ther  issues,  which  are 
discussed  below. 

Because  of  the  decision  announced  in 
this  final  rule,  the  ATA's  application  is 
essentially  rendered  moot.  No  further 
review  of  this  request,  therefore,  will  be 
taken  and  we  will  dismiss  the 
application. 
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B.  General  Comments  on  Disclosure 

Generally,  most  commenters  support  a 
disclosure  rule,  although  differences 
exist  as  to  the  details  on  what,  how. 
when  and  to  whom  disclosure  should  be 
made.  Three  of  the  five  disclosure 
options  are  basically  the  same,  with  the 
real  distinction  being  what  type  of 
information  should  be  disclosed  and  to 
whom  and  how  disclosure  should  be 
made.  The  discussion  that  follows, 
therefore,  does  not  address  specifically 
each  of  the  first  three  alternatives,  but 
rather  addresses  the  questions  raised  in 
the  NPRM  and  responses  concerning  the 
details  of  how  the  regulation  should  be 
structured.  The  fourth  and  fifth 
alternatives  take  slightly  different 
approaches  and  are  addressed 
separately.  j 

With  the  exception  of  TranStar  and 
Jet  America,  each  of  the  signatories  to 
the  ATA  agreement  filed  separate 
comments,  which  generally  support 
ATA's  approach.  Eastern,  Northwest, 
and  America  West  Airlines,  Inc.  assert 
that  the  Department  did  not  stress 
enough  the  importance  of  upgrading  the 
air  traffice  control  (ATC)  system,  and 
the  effect  weather  and  ATC  have  on 
delays.  Eastern  notes  that  the  problem  is 
not  merely  a  function  of  "unrealistic 
scheduling  practices"  and  cautions  that 
the  Department  should  not  promote  its 
proposal  as  the  answer  to  delays. 
Eastern  states,  though,  that  carriers  can 
and  should  take  into  account  weather 
and  ATC  in  developing  schedules. 

Northwest  and  America  West  claim 
that  some  delays  also  are  the  result  of 
recent  consolidations  within  the 
industry,  which  have  caused  transitory 
operational  problems  that  are  now  being 
worked  out.  Northwest  notes  that  after 
its  merger  with  Republic,  it  experienced 
a  deterioration  in  service  as  a  result  of 
combining  the  operations  of  the  two 
carriers.  It  spent  millions  of  dollars 
correcting  these  problems  to  respond  to 
the  marketplace. 

Northwest  specifically  cautions  that 
any  data  collection  should  not  have  an 
anticompetitive  effect  and  argues  that 
the  NPRM  did  not  demonstrate  a  need 
for  any  of  the  options  to  protect  the 
public  because  the  marketplace  does 
function.  Nonetheless  it  does  not  oppose 
the  disclosure  of  information. 

Continental  favors  uniform  and 
mandatory  disclosure  of  information  by 
all  carriers  because  it  will  enhance 
service  competition.  Continental  claims 
that  individual  carrier  disclosure  on  a 
voluntary  basis  would  not  be  useful  to 
consumers  since  they  would  have  no 
meaningful  basis  to  compare  one 
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carrier's  claims  with  those  of  another 
carrier. 

Southwest,  also  a  signatory  to  the 
ATA  agreement,  supports  ATA's  basic 
position,  but  argues  that  DOT  should 
accomplish  the  same  result  through 
regulation,  rather  than  granting  blanket 
antitrust  immunity.  It  also  asserts  that 
the  requirement  should  sunset 
automatically  after  two  years  unless 
affirmatively  extended. 

Midway  Airlines  argues  that  sweeping 
regulations  would  increase  cost  without 
justification  since  the  delay  problem  is  a 
function  of  mergers,  air  traffic  control 
problems  and  inclement  weather,  and 
because  no  pattern  of  industry-wide 
abuse  exists.  Carriers  are  now  required 
to  publish  realistic  schedules  and  the 
proposal  would  not  reduce  incentives  to 
shave  schedules.  It  favors  increased 
enforcement  action.  In  addition,  a  rule 
could  place  it  in  an  untenable  position — 
being  targeted  for  responsibility  for 
delays  when,  as  a  small  carrier,  it  often 
is  dependent  upon  others,  over  whom  it 
has  little  control,  to  provide  airport 
handling  services. 

American  Airlines  supports  an  on- 
time  reporting  requirement  because  such 
a  requirement  would  provide  benefits  to 
consumers.  It  points  to  a  competitor's 
published  flight  times  to  suggest  that 
unrealistic  scheduling  does  occur. 
American  argues  against  both  a 
regulatory  standard  and  a  rating  system. 

A  number  of  other  groups  also 
generally  support  a  disclosure  rule, 
including  the  Massachusetts  Port 
Authority  (Massport),  the  Port  Authority 
of  New  York  and  New  Jersey  (Port 
Authority),  the  Aviation  Consumer 
Action  Project  [.'\CAP)  (which  initially 
filed  a  rulemaking  petition  in  this 
proceeding),  the  New  York  City 
Department  of  Consumer  Affairs 
(NYCDCA),  the  Michigan  Department  of 
Transportation,  and  the  City  and  County 
of  Denver. 

Nearly  200  consumer  comments  were 
filed.  These  comments  express  personal 
complaints  and  experiences  with  certain 
airlines.  More  than  70%  of  these 
comments  support  some  form  of  re- 
regulation  of  the  airlines  by  the 
government.  The  majority  believe  there 
has  been  a  decrease  in  airline  service 
quality  since  deregulation  and, 
therefore,  assert  the  quickest  solution 
would  be  re-regulation.  Some  typical 
service  problems  cited  include  lost 
luggage,  overbookings,  flight  delays,  and 
misleading  advertisements  on  discount 
fares. 

Although  most  consumer  commenters 
suggest  that  direct  regulation  of  airlines 
would  be  the  best  solution,  a  few 
provide  some  alternatives,  such  as 
adding  incentives  to  carriers  to  improve 


performance.  One  commenter  suggests 
supplying  loans  to  those  airlines  that 
provide  exemplary  service.  Others 
suggest  fining  those  airlines  that  are 
consistently  late.  Other  suggestions 
range  from  making  airlines  post  their 
delays  on  the  computer  screens  to 
docking  the  pay  of  airline  crew 
members. 

Response:  The  Department 
recognizes,  as  indicated  in  the  N'PRM 
and  discussed  above,  that  airline  delays 
are  a  complex  phenomenon  with  many 
causes  that  at  times  are  not  capable  of 
being  identified  precisely.  Certainly,  as 
Northwest  and  others  assert,  mergers 
can  exacerbate  delays  in  the  short  term 
while  carriers  consolidate  operations. 
Weather  and  ATC  clearly  play  a  role  in 
airline  delays  as  well. 

The  rule  seeks  to  address  one  aspect 
of  the  problem — that  portion  that  is 
under  the  control  of  the  air  carrier.  This, 
as  Eastern  suggests,  includes  the  ability 
of  a  sophisticated  and  computerized 
business  to  account  for  historical 
seasonal  variations  and  ATC  delays  in 
determining  schedules.  The  existence  of 
chronically  late  flights,  as  documented 
in  the  airline  delay  investigation, 
suggests  that  unrealistic  scheduling 
practices  deserve  a  significant  part  of 
the  blame  for  the  current  high  level  of 
delays. 

We  disagree  with  Midway's  claim 
that  airline  delays  are  not  an  industry- 
wide problem.  Evidence  from  the  delay 
investigation  shows  that  delays  are 
widespread.  More  than  30  percent  of  all 
flights  during  a  number  of  good  weather 
sample  weeks  in  1986-87  in  and  out  of 
Atlanta  operated  by  two  carriers  arrived 
15  minutes  or  more  late.  An  analysis  of 
data  on  flights  to  and  from  Atlanta, 
Boston.  Chicago  O'Hare  and  Dallas/Ft. 
Worth  this  year  also  indicates  the  depth 
of  the  delay  problems:  nearly  25  to  60 
percent  of  all  operations,  depending 
upon  the  carrier  and  airport,  were 
delayed  by  15  minutes  or  more  based  on 
a  comparison  of  the  scheduled  gate 
arrival  time  versus  actual  gate  arrival 
time  as  reported  by  the  pilot  or  gate 
dispatcher. 

While  we  believe  the  problem  to  be 
serious  and  wide-spread  enough  to 
warrant  intervention  at  this  time,  we  see 
no  reason  to  consider  wholesale  re- 
regulation  of  airline  services.  The  action 
we  take  here  should  help  bring 
marketplace  pressures  and  incentives  to 
bear  on  the  problem  by  improving  the 
availability  and  accuracy  of  consumer 
information.  We  are  also  continuing  to 
study  other  regulatory  and  non- 
regulatory  approaches  to  this  and  other 
current  consumer  service  problems,  and 
will  not  hesitate  to  implement 
appropriate  solutions  if  the  problems 


persist.  However,  we  have  every 
expectation  that  these  matters  can  be 
addressed  effectively  by  measures  far 
less  drastic  than  re-regulation. 

Finally.  Southwest's  proposal  for  an 
automatic  sunset  provision  has  merit, 
and  the  final  rule  consequently  provides 
for  termination  on  December  31. 1990. 
The  termination  date  could  be  extended, 
if  necessary,  through  rulemaking.  This 
termination  date  is  consistent  with  the 
termination  date  for  all  of  the  CRS  rules 
(14  CFR  255.10(b)),  and,  rather  than  have 
different  sections  of  CRS  regulation 
terminate  at  different  periods,  one  date 
will  be  used.  The  disclosure  portion  of 
the  rule  will  follow  the  same  termination 
date. 

C.  Specific  Questions 

1.  What  must  be  disclosed? 

The  rule  requires  that  certain  air 
carriers  submit  flight  data  to  the 
Department.  The  format,  specified  in 
Appendix  I.  is  essentially  identical  to 
that  used  in  the  Department's 
investigation  into  airline  delays  at 
Atlanta.  Boston.  Chicago  O'Hare  and 
Dallas/Ft.  Worth.  Orders  87-2-4  and  87- 
4-17/18/19/20.  One-half  of  the  carriers 
that  will  be  subject  to  the  rule's 
requirements  are  already  familiar  with 
it.  This  format  should  assure  that  the 
costs  to  carriers  of  submitting 
information  are  relatively  small  and 
provide  the  Department  with  the  data 
necessary  to  provide  information  to  the 
traveling  public.  The  data  for  each 
scheduled  operation  of  a  scheduled 
domestic  non-stop  passenger  flight 
generally  include; 

— The  name  of  the  carrier; 

— The  flight  number 

— The  airport  codes; 

— The  date  and  day  of  the  scheduled 
flight  operation; 

— Scheduled  arrival  and  departure 
times: 

— The  actual  arrival  and  departure 
time  (if  a  scheduled  operation  was 
cancelled,  that  fact  is  to  be  noted  as 
well); 

— Scheduled  and  actual  elapsed  times; 
and, 

— The  differences  between  actual  and 
scheduled  departure,  arrival  and 
elapsed  times. 

A  scheduled  flight  operation  that  has 
been  delayed  or  cancelled  for 
mechanical  reasons  will  not  be  reporte  J 
as  a  flight.  Arrival  and  departure  time 
will  be  measured  by  the  time  of  arrival 
at  or  departure  from  the  gate. 

Comments:  ATA,  as  detailed  above, 
favors  disclosure  of  information  on  the 
number  of  scheduled  domestic  flights 
and  the  number  that  depart  on-time  and 
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late,  arrive  on-t:me  and  late  and  are 
cancelled,  on  an  airport-pair  basis. 

Florida  Express,  a  large  regional  air 
carrier,  argues  that  the  data  should 
include  only  the  percentage  of  flights 
that  depart  and  arrive  within  15  minutes 
of  the  scheduled  departure  and  arrival 
times  and  the  percentage  of  scheduled 
available  seat  miles  completed.  It  argues 
that  the  figures  should  be  provided  for 
each  non-stop  market  and  for  the 
carrier's  entire  system.  Anything  less 
than  all  non-stop  markets  would  not  be 
useful  to  the  consumer  in  selecting  a 
flight. 

American  intially  proposed  disclosure 
of  data  on  the  top  250  markets.  It  now 
favors  disclosure  for  all  flights  and 
suggests  this  would  not  be  burdensome. 
This  information  then  could  be  used  in 
CRS  displays.  It  specifically  believes 
that  the  percentage  and  number  of  times 
each  flight  was  cancelled  or  failed  to 
operate  and  information  on  arrivals  and 
departures  should  be  disclosed.  If  a 
choice  is  made  between  arrivals  and 
departures,  it  favors  arrivals  because 
the  disclosure  of  departure  information 
would  not  discourage  elapsed  time 
competition.  In  addition,  it  suggests  that 
data  aggregated  by  hub  also  be  reported 
to  encourage  realistic  scheduling. 
Concerning  a  percentage  definition  of  a 
frequently  late  flight.  American  favors  a 
90  percent  on-time  threshold,  but  it 
argues  that  the  best  solution  would  be  to 
require  reports  on  flights  and  let  the 
consumers  decide. 

Eastern  claims  that  information 
should  be  provided  en  a  system-wide 
basis,  and  that  reporting  for  any  subset 
would  be  too  much  of  a  burden  on  some 
carriers.  Pan  Am  specifically  supports 
the  ATA's  information  proposal.  The 
Association  of  Retail  Travel  Agents 
(ARTA)  also  favors  disclosure  of  flight 
information  for  all  city-pairs,  although  if 
the  Department  decides  to  narrow  the 
scope  of  the  data,  information  on  the  top 
300  city-pairs  could  be  required.  The 
Michigan  Department  of  Transportation 
suggests  that  reporting  be  limited  to  an 
on-time  arrival  percentage  and  the 
average  delay  in  arrival,  and  time 
should  be  measured  "gate-to-gate."  It 
would  not  provide  a  15  minute  grace 
period  for  defining  a  late  flight. 

Delta  favors  information  on  a  markef- 
by-m.arket  basis  for  all  markets  and  for 
all  air  carriers.  Delta  also  argues  that 
DOT  should  not  adopt  the  old  Civil 
Aeronautics  Board  on-time  arrival 
formula,  if  ATA's  alternative  is  rejected. 
Instead,  it  asks  that  disclosure  be  based 
on  the  average  time  in  minutes  a 
carrier's  flights  are  delayed,  based  on 
the  schedules  for  flights  in  particular 
markets.  It  claims  that  the  15  minute 
delay  standard  would  not  be  useful 


since  it  could  indicate  that  all  of  a 
carrier's  flights  were  late,  even  when 
each  delay  was  16  minutes.  Another 
carrier  could  have  75  percent  of  its 
flights  listed  as  on-time,  when  the  25 
percent  of  flights  that  were  late  were 
delayed  more  than  30  minutes.  Thus,  the 
information  for  the  consumer  may  not 
be  helpful  and  an  average  would  be 
more  useful.  It  suggests  information  be 
submitted  quarterly. 

Northwest  indicates  that  it  has  no 
objection  to  measuring  the  percentage  of 
flights  within  15  minutes  of  schedule,  or 
the  use  of  an  average  figure  for  domestic 
flights.  The  information  could  be 
provided  by  flight,  city-pair  market,  or 
system-wide.  Northwest  suggests  that 
we  could  consolidate  any  arrival  and 
departure  flight  data  at  a  later  point. 

Response:  The  Department  does  not 
believe  that  the  scope  of  the  information 
requirement  ATA  proposes  would 
provide  enough  useful  information  to  the 
consumer.  Under  the  ATA  proposal, 
consumers'  ability  to  assess  the 
reliability  of  advertised  schedule  times 
and  to  make  informed  choices  among 
available  flights  would  be  limited 
because  they  could  not  determine 
whether  a  particular  flight  had  a  poor 
performance  record.  Consumers  would 
only  be  able  to  determine  in  a  given 
market  how  the  carrier's  flights 
generally  performed.  Both  on-time 
performance  and  carriers'  incentives  to 
hold  out  unreasonably  short  flight  times 
can  vary  greatly  within  a  given  market 
depending  on  the  time  of  day.  Thus,  we 
have  decided  to  require  information  on  a 
flight-by-flight  basis  instead. 

The  Delta  average-time  idea  has  some 
advantages  in  that  it  gives  consumers 
more  specific  data  than  a  15-minute  late 
standard.  However,  it  would  not  give 
consumers  data  on  a  specific  flight, 
which  we  believe  is  extremely  valuable. 

Initially,  we  will  limit  the  airport  pairs 
for  which  the  information  must  be 
reported  to  domestic  segments  involving 
the  27  airports  listed  in  Appendix  I. 
These  airports  represent  the  largest 
airports  in  the  contiguous  48  states,  each 
having  enplanements  of  1  percent  or 
more  of  the  total  U.S.  domestic 
scheduled  passenger  enplanements. 
Together,  these  airports  account  for 
approximately  66%  of  all  domestic 
scheduled  enplanements  at  U.S. 
airports,  and  enplanements  of 
passengers  travelling  to  these  airports 
from  smaller  points  likely  constitute  a 
large  percentage  of  total  enplanements 
as  well.  While  information  on  all 
markets  could  be  of  some  use  to 
consumers,  we  believe  that  our  focus  on 
the  segments  involving  the  designated 
airports  will  provide  substantial  benefits 
and  will  help  limit  the  costs  of  reporting 
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and  dissemination.  Even  with  the 
limitation,  the  reports  will  cover 
approximately  1500  airport  pairs.  Unlike 
proposed  limitations  that  focus  on 
market  size  (e.^..  the  200  or  500  largest 
markets),  this  limitation  will  not  screen 
out  all  information  on  sm.aller,  thinner 
markets.  This,  in  turn,  should  help 
minimize  carrier  incentives  to  shift 
delays  to  the  less  dense  routes  out  of  the 
27  airports. 

In  addition,  directing  our  attention  to 
these  specific  airports  should  aid  all 
consumers,  and  not  just  those  flying  to, 
from  and  through  the  designated  27 
airports.  If  unrealistic  scheduling 
practices  are  curtailed  for  flights  serving 
the  largest  (and  most  congested) 
airports,  all  consumers  including 
passengers  flying  between  cities  not 
covered  by  this  rule  will  benefit  because 
of  the  interrelationships  within  the  air 
transportation  system  created  by 
carriers'  massive  hubbing  operations 
(most  of  which  are  located  at  the  largest 
airports).  For  example,  if  an  aircraft  is 
used  for  a  segment  between  Denver  and 
Kansas  City,  which  is  not  among  the  27 
airports,  and  then  for  a  segment 
between  Kansas  City  and  West  Palm 
Beach,  which  is  not  among  the  27 
airports,  the  second  segment  should  also 
receive  a  better  on-time  performance  as 
a  result  of  improvements  in  the  on-time 
performance  for  the  first  segment.  In  a 
sense,  a  "domino"  effect  should  result 
for  flights  throughout  the  country. 
Moreover,  delays  and  misconnections 
associated  with  the  large  hub  complexes 
appear  to  be  a  significant  cause  of  the 
current  consumer  dissatisfaction.  Giving 
consumers  better  information  on  the 
flights  into  and  out  of  these  complexes 
should  help  them  anticipate  and  avoid 
such  problems.  At  the  same  time, 
limiting  the  number  of  markets  for  which 
data  are  reported  should  help  reduce  the 
costs  of  reporting  and  disseminating  the 
data. 

The  decision  to  limit  the  airports  for 
which  information  is  reported  to  those 
within  the  contiguous  48  states  has  the 
effect  of  excluding  Honolulu.  We  have 
no  indication  that  Honolulu  has 
encountered  significant  delay  problems. 
Moreover,  we  will  receive  delay 
information  on  almost  all  mainland- 
Hawaii  airport  pairs  in  any  event,  since 
most  flights  to  Hawaiian  destinations 
depart  from  the  27  largest  mainland 
airports. 

If  evidence  suggests  that  additional 
airports  should  be  covered  by  this  rule, 
the  Department  reserves  the  right  to 
alter  the  list  of  airports  in  Appendix  I. 

Some  carriers  argue  that  submission 
of  data  on  a  subset  of  all  flights  would 
be  more  difficult  than  reporting  on  all  of 
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their  flights.  The  final  rule  provides 
carriers  with  the  option  to  submit  the 
required  data  on  all  of  their  flights. 
Voluntary  information  will  be  accepted 
by  the  Department  if  it  is  provided  in  the 
form  specified  by  the  rule  and  it  is 
accompanied  by  a  written  statement 
describing  in  detail  the  data  that  are 
being  volunteered.  Once  a  carrier  begins 
to  file  voluntary  information,  it  must 
continue  to  do  so  for  at  least  a  12-month 
period. 

Response  on  other  Issues:  We  do  not 
include  a  reporting  requirement  on 
misconnections,  as  Massport  requests. 
This  option  is  not  foreclosed  by  this 
final  rule  and  will  continue  to  be 
reviewed.  An  industry  average  similar 
to  the  one  Massport  seeks  may  be 
provided  by  the  Department  in  its 
published  summaries.  Carriers,  of 
course,  will  be  free  to  use  the 
information  to  compare  their  service  to 
the  industry  average  in  their  advertising, 
subject  to  the  existing  on-time 
performance  advertismg  requirements  in 
14  CFR  399.81. 

Eastern  and  Continental  suggest  that 
the  term  "cancellation"  should  be 
defined  to  exclude  those  flights 
cancelled  48  hours  prior  to  scheduled 
departure  where  passenger  notification 
has  been  completed.  Northwest  notes 
that  flight  cancellation  and  completion 
data  are  now  reported  to  the 
Department  on  a  quarterly  basis  by  city 
of  origin,  but  it  does  not  object  to 
providing  the  information  monthly.  The 
Department  will  not  adopt  the 
Continental  standard  at  this  time. 
Instead,  the  data  for  cancelled  flights 
will  include  all  flights  cancelled,  except 
those  cancelled  for  mechanical  reasons, 
as  discussed  below,  in  order  to  provide 
the  consumers  with  a  broader  picture  of 
a  carrier's  performance. 

2.  Who  will  have  to  disclose  the 
information? 

A  specific  list  of  carriers  that  must  file 
data  is  listed  in  Appendix  I.  The 
Secretary,  or  the  Secretary's  delegate, 
can  revise  the  list  if  evidence  suggests 
that  other  carriers  are  experiencing 
delay  problems.  Air  carriers  not 
required  to  file  data  may  do  so 
voluntarily  if  their  submissions  comply 
with  the  same  format,  content  and 
timeliness  requirements  as  apply  to  the 
larger  carriers.  If  such  carriers  elect  to 
file  data,  they  must  cover  either  all 
flights  serving  the  airports  covered  by 
the  rule  or  all  of  the  carrier's  flights.  In 
addition,  if  such  carriers  begin  filing 
such  data,  they  must  continue  to  do  so 
for  at  least  a  12-month  period. 

Collectively,  the  reporting  carriers 
account  for  about  90  percent  of  domestic 
operating  revenues.  A  review  of  the  June 


1987,  Official  Airline  Guide  reveals  that 
their  flights  to  and  from  the  27  largest 
airports  account  for  approximately  63% 
of  all  domestic  scheduled  flights.  "These 
airports  enplane  about  66''c  of  the  total 
domestic  passenger  enplanements.  At 
this  point,  it  does  not  appear  to  be 
necessary  to  have  all  carriers  report 
information,  particularly  since  the 
carriers  directed  to  report  this 
information  account  for  a  large 
percentage  of  the  domestic  scheduled 
service.  By  limiting  the  number  of 
carriers  that  are  required  to  report  data, 
the  burdens  on  smaller  carriers  of 
reporting  information  are  eliminated  and 
the  costs  of  processing  and 
disseminating  the  information  by  the 
Department  also  are  reduced.  In 
addition,  we  note  that  the  carriers  that 
must  report  information  and  the  airports 
specified  represent  a  large  percentage  of 
delays  nationwide. 

a.  Size  Exemption.  Comments:  The 
Regional  Airline  Association  argues  that 
the  disclosure  rule  should  not  be  applied 
to  carriers  who  provide  service  with 
aircraft  having  60  or  fewer  seats, 
generally  serve  short-haul  markets,  and 
experience  competition  from  other 
modes  of  transportation.  The  last  factor 
forces  RAA  members  to  be  particularly 
sensitive  to  on-time  performance  since, 
if  their  flights  consistently  experience 
delays,  potential  passengers  can  choose 
other  means  of  travel.  In  addition.  RAA 
points  out  that  the  old  CAB  reporting 
requirements  did  not  apply  to  small 
carriers,  and  that  most  do  not  maintain 
delay  data  and  not  in  the  format 
required.  The  costs  of  doing  so,  it 
argues,  would  be  burdensome. 
Excluding  these  carriers  from  the  rule  it 
claims,  therefore,  is  appropriate. 

Eastern  argues  that  code-sharing 
carriers  should  report  data  as  separate 
entities.  It  also  notes  that  a  late  flight 
affects  passengers  without  regard  to  the 
size  of  the  carrier  or  the  length  of  the 
flight.  American  shares  this  opinion.  Pan 
Am  claims  that  placing  additional 
burdens  on  smaller  carriers  and  on 
commuter  operators  is  not  necessary. 
ARTA  argues  that  all  scheduled  air 
carriers  should  submit  information,  and 
small  carriers  should  be  exempt  when 
their  service  is  not  competitive  with 
another  carrier.  Eastern  and  American 
assert  that  size  is  no  reason  for 
exempting  carriers  from  a  reporting 
requirement.  Michigan  DOT  also  argues 
that  all  carriers  including  commuter 
airlines  should  report  information. 

Response:  Eastern  and  American  are 
generally  correct  in  arguing  that  delays 
affect  passengers  on  small  planes  as 
well  as  passengers  on  large  planes. 
However,  as  an  initial  matter,  we  will 
limit  the  application  of  this  rule  to  large 


air  carriers.  First,  large  carriers  are 
much  more  likely  then  small  carriers  to 
maintain  their  flight  performance  data  in 
a  computerized  form  that  makes  it 
relatively  easy  for  them  to  supply  us 
with  the  required  information.  Thus, 
compliance  with  the  rule  is  likely  to  be 
much  more  costly  for  small  carriers  than 
for  the  large  carriers.  Second,  there  may 
be  some  validity  to  RAA's  argument  that 
the  availability  of  surface  transportation 
alternatives  for  many  of  the  small 
carriers'  flights  provides  a  significant 
discipline  on  the  scheduling  practices  of 
these  carriers.  Given  the  likely  cost 
disparity,  we  will  refrain  from  requiring 
reports  from  these  carriers  at  this  time. 
However,  we  will  continue  to  review  the 
coverage  issue,  and  will  extend  the 
reporting  requirements  to  the  smaller 
carriers  if  it  becomes  necessary. 

b,  Intra-Alaskan  Service.  Comments: 
MarkAir,  an  intra-Alaskan  carrier, 
argues  against  applying  the  disclosure 
requirement  to  operations  within 
Alaska.  It  cites  past  actions  where 
Alaskan  service  has  been  treated 
differently  and  suggests  that,  because  of 
climatic  differences,  a  disclosure  rule 
could  adversely  affect  the  safety  of 
operations  within  the  State. 

Response:  No  airport  in  Alaska  is 
among  the  28  largest  U.S.  airports,  or 
among  the  largest  27  airports  in  the 
contiguous  48  states.  Thus,  our  reporting 
requirements  will  not  mandate  the 
submisson  of  any  data  on  any  intra- 
Alaska  airport  pairs. 

c.  Applicability  to  International 
Operations.  Comments:  American  and 
ACAP  argue  that  international 
operations,  including  those  conducted 
by  foreign  air  carriers,  should  be 
disclosed.  However,  most  commenters 
agree  that  on-time  performance  for 
international  operations  should  not  be 
reported.  The  International  Air 
Transport  Association  argues  that  only 
"air  carriers,"  which  is  specifically 
defined  in  the  Act  to  exclude  foreign  air 
carriers,  should  disclose  the  information. 
ATA  concurs  that  international 
operations  should  not  be  included  in  the 
disclosure  rule.  TWA  filed  a  response  to 
American's  comments  and  asserts  that 
the  rules  should  not  be  applied  to 
international  markets.  It  argues  that 
operating  rules  differ  from  country  to 
country  and  these  rules  may  have  an 
adverse  affect  on  on-time  performance. 
Other  factors  also  could  affect  on-time 
performance  for  international 
operations,  such  as  foreign  labor 
disputes  and  sub-par  check-in  facilities. 
TWA  claims  U.S.-flag  carriers  "have 
unfairly  been  denied  sufficient  or 
adequate  check-in  and  reservation 
facilities"  at  foreign  airports,  which 
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adversely  affects  a  U.S.-fldg  carrier's  on- 
time  performance  vis-a-vis  the 
performance  of  that  country's  national 
currier.  It  also  cautions  that  if 
information  is  required  from  foreign  air 
carriers,  foreign  carriers  would  object, 
leading  to  international  friction. 

Responses:  We  will  not  require 
foreign  air  carriers  or  U.S.  air  carriers  to 
file  data  on  their  international  flights. 
Under  the  NPRM.  the  proposed 
regulatory  language  suggested  that  "air 
carriers"  would  be  subject  to  the  rule. 
Thus,  the  NPRM  did  not  envision  this 
aspect  of  the  rule  applying  to  foreign 
carriers.  In  addition,  disclosure  by  U.S. 
carriers  on  internaitonal  flights  could 
place  them  at  a  competitive 
disadvantage  vis-a-vis  their  non- 
repoting  foreign  carrier  competitors. 

3.  To  whom  must  information  be 
disclosed? 

The  information  required  to  be 
disclosed  must  be  submitted  to  the 
Department  and.  as  discussed  below,  to 
CRS  vendors  although  in  a  different 
format.  In  addition,  upon  request, 
carriers  required  to  submit  data  to  the 
Department  and  to  CRS  must  provide 
on-time  performance  information  to 
consumers. 

Comments:  Most  commenters  agree 
that  information  should  be  disclosed  to 
DOT.  The  ATA  alternative  proposal 
also  relies  on  information  being 
provided  to  the  Department.  Massport 
asks  that  the  information  be 
summarized,  distributed  by  the 
Department,  and  made  available  to 
<iirport  operators. 

Response:  The  Department  will  act  as 
a  collection  point  for  the  data,  and  will 
make  the  information  available  to  the 
public  as  discussed  below.  Carriers  also 
are  free  to  use  the  information  in 
advertising  (subject  to  the  procedures  of 
14  CFR  39g.81(b)).  As  Northwest  argues, 
this  may  be  an  effective  method  to 
distribute  general  information  carrier 
performance  to  consumers.  In  addition, 
and  as  discussed  below,  we  are 
requiring  direct  disclosure  to  consumers 
upon  request  during  the  course  of 
reservation  transaction  and  inquiries 
and  disclosures  to  CRS  vendors  in  order 
to  put  specific  flight  performance 
information  into  the  hands  of  consumers 
through  travel  agents.  Finally,  the 
published  data  will  be  available  to 
airport  operators. 

4.  How  should  disclosure  be  made? 

Data  must  be  provided  to  the 
Department  on  computer  tape.  The 
methods  by  which  data  will  be  provided 
to  CRS  vendors  are  discussed  below. 

Comments:  Most  commenters  agree 
that  the  information  should  be  made 


available  on  computer  tape  to  the 
Department.  Florida  Express  suggests 
that  we  also  permit  it  to  be  submitted  in 
hard  copy.  The  proposed  ATA 
agreement  also  gives  signatories  the 
option  of  providing  us  a  hard  copy. 

Response:  In  today's  computerized 
airline  industry,  and  in  particular  with 
respect  to  those  carriers  that  must  report 
information  under  this  rule,  the  need  for 
(and  usefulness  of)  voluminous  data  in 
hard  copy  is  less  than  clear.  These 
volumes  would  not  be  easy  to  "skim" 
through  for  a  consumer,  or  anyone  else 
interested  in  such  information.  Thus,  we 
will  require  that  the  information  be 
submitted  on  computer  tape. 
Information  in  this  format  will  enable 
the  Department  to  make  it  available  to 
the  public  in  a  timely  manner.  Air 
carriers  can  utilize  the  waiver 
procedures  if  this  format,  as  opposed  to 
supplying  the  data  by  disc,  is 
burdensome.  Carriers  are  free  to  make 
hard  copies  available  in  addition  to  the 
computer  tape,  but  we  will  not  require  it. 

5.  When  and  how  frequently  must 
disclosure  be  made? 

Carriers  will  be  required  to  submit  the 
data  to  the  Department  fifteen  days 
after  the  last  day  of  each  month. 

Comments:  The  dispute  in  this  area 
centers  on  whether  to  use  a  10, 15  or  30 
day  time  frame.  All  carriers  agree  that 
30  days  is  feasible,  and  some  note  that 
15  days  is  sufficient  for  carriers  to 
compile  and  submit  the  data  to  the 
Department.  ARTA  argues  that  10  days 
is  sufficient. 

Response:  Based  on  our  experience  in 
the  delay  investigation,  and  because  of 
the  type  of  information  requested,  the 
Department  believes  that  a  15-day 
reporting  period  is  more  than  workable 
for  the  affected  carriers.  If  particular 
problems  are  encountered  with  this 
requirement,  they  can  be  worked  out  on 
a  case-by-case  basis. 

d.  Specific  Disclosure  Options 
(Alternatives  four  and  five). 

Alternative  Four  Under  this 
alternative,  carriers  would  be  required 
to  adjust  flight  times  of  delayed  flights 
in  schedules  held  out  to  the  public. 

At  this  point,  the  Department  will 
reserve  action  on  this  proposal. 

Alternative  Five;  Under  this  option, 
the  Department  would  compile  specific 
data,  assign  it  a  weighted  factor  and 
issue  an  airline  rating. 

At  this  point,  the  Department  will 
reserve  action  on  this  proposal. 

e.  Specific  Questions  Raised  in  the 
NPRM  on  Disclosure.  The  NPRM  also 
specifically  asked  eighteen  questions  on 
disclosure.  A  number  of  these  questions 
have  been  subsumed  in  the  earlier 
discussions  and  we  do  not  repeat  the 


discussion  here.  The  Department's 
response  with  respect  to  each  remaining 
issue  is  set  out  below. 

1.  Safety:  Would  the  regulation 
adversely  affect  safety? 

The  data  requirements  will  not 
adversely  affect  airline  safety.  The  air 
carriers  owe  the  highest  duty  to  their 
passengers  to  provide  safe  air 
transportation.  The  regulation  in  no  way 
seeks  to  interfere  with  that  obligation. 
However,  to  avoid  any  possibility  of 
penalizing  carriers  for  their 
conscientiousness  and  concern  for  the 
safety  of  their  passengers,  we  are 
providing  that  delays  and  cancellations 
caused  by  mechanical  problems  be 
excluded  from  the  reported  data.  The 
intent  of  the  rule  is  to  provide 
consumers  with  useful  information,  and 
not  to  create  negative  incentives  or  to 
compromise  safety  in  any  way. 

Comments:  Eastern  argues  that  if  our 
rule  covers  each  carriers  system,  it 
would  not  affect  safety.  Pan  Am  claims 
the  disclosure  proposals  will  not  affect 
safety. 

Northwest  notes  that  the  importance 
of  safety  considerations  is  correctly 
stated  in  the  NPRM.  It  indicates  that 
what  is  disclosed,  how  the  information 
is  disclosed,  and  to  what  purpose  the 
information  is  used,  will  affect  the 
safety  implications  for  any  rule. 
Northwest  states  that  the  CAB  was 
particularly  concerned  that  a  pilot  who 
began  a  flight  late  not  be  under  undue 
pressure  to  make  up  time  to  meet  a 
specific  arrival  time  requirement.  The 
CAB  concluded  in  promulgating  14  CFR 
Part  234  that  safety  considerations 
required  special  formulation  of  a 
performance  standard  for  enforcement 
purposes,  but  that  this  was  not 
necessary  for  disclosure  purposes.  Thus, 
CAB's  disclosure  rule  did  not  allow 
carriers  to  excuse  delays  caused  by 
normal  seasonal  variabilities,  weather 
or  ATC.  The  CAB's  performance  (or 
enforcement)  standard,  however, 
recognized  that  sometimes  carriers 
could  anticipate  weather  and  ATC 
delays,  but  at  times  they  could  not. 
Northwest  also  claims  that  too  much 
focus  on  elapsed  or  arrival  time  in  any 
type  of  disclosure  rule  may  create  safety 
risks.  From  a  safety  standpoint  it  prefers 
a  disclosure  rule  based  on  arrivals  and 
departures,  or  departures  only,  which 
eliminates  pressure  to  operate  an 
aircraft  to  improve  an  arrival  time 
rating.  It  also  argues  that  disclosures  in 
CRSs  will  affect  safety. 

American  asserts  that  on-time 
disclosure  would  not  affect  safety. 
ARTA,  which  supports  an  updated  CAB- 
type  disclosure  rule,  asserts  that  there 
are  no  incentives  for  carriers  to  ignore 
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safety.  Continental  claims  that  if  we 
exclude  certain  information  from 
disclosure,  particularly  mechanical 
delays,  our  rules  would  avoid  even  the 
slightest  possibility  that  earners  would 
compromise  safety. 

ACAP  states  that  the  airlines  would 
not  take  unsafe  actions,  and  the 
Department  has  sufficient  authority  to 
investigate  if  a  safety  concern  does 
arise,  particularly  in  cases  where  a 
carrier's  performance  shifts 
substantially. 

Response:  The  disclosure  rule  will  not 
adversely  affect  safety.  First,  the  rule 
requires  only  disclosure  of  information, 
which  no  commenter  argues  is  a  safety 
concern.  While  the  CRS  disclosure 
aspect  could  be  viewed  as  a  measure  of 
performance,  it  does  not  set  a  "make-or- 
break"  performance  standard  for 
carriers.  Instead,  it  provides 
straightforward  factual  information  on 
carrier  on-time  performance.  Further 
reducing  any  incentives  to  compromise 
safety  is  the  increased  ability  of  carriers 
to  establish  their  own  achievable 
realistic  schedules  that  should  result 
from  this  rule  and  the  recent  action  by 
CRS  vendors  to  eliminate  the  elapsed" 
time  factor  from  their  display  algonthm. 

While  requiring  disclosure,  the 
Department  is  not  adopting  a 
performance  standard.  This  option 
remains  open,  as  noted  below,  and  the 
concerns  raised  by  Northwest  will  be 
addressed  if  such  a  standard  is  adopted. 
Concerning  disclosure  in  CRS's,  we  do 
not  see  how  the  dissemination  of 
information  through  the  CRS  will  affect 
safety  any  more  than  the  disclosure  of 
the  same  information  by  DOT,  which 
Northwest  admits  will  have  no  impact 
on  safety.  Northwest's  arguments  on  the 
safety  implications  of  CRS  disclosure 
are  discussed  more  fully  below. 

We  believe  that,  as  a  general  matter, 
the  rule  is  structured  so  that  perverse 
safety  incentives  are  minimized: 
however,  the  rule  also  makes  special 
provisions  for  mechanical-related  delays 
and  cancellations  to  eliminate  any 
possibility  that  the  rule  might  adversely 
affect  safety.  Last-minute  mechanical 
difficulties  are  frequently  unanticipated 
and  obviously  can  have  serious  safety 
implications.  Thus,  as  Continental 
suggests,  the  rule  excludes  the  reporting 
of  data  relating  to  flight  operations  that 
are  delayed  or  cancelled  because  of 
mechanical  problems  reported  to  FAA 
under  14  CFR  121.703  and  121.705.  Under 
the  rule,  mechanical-based  delays  will 
include  delays  on  both  the  flight  on 
which  the  mechanical  problem  was 
encountered  and  subsequent  delayed 
flights  performed  by  the  same  aircraft, 
or  the  aircraft  substituted  for  it,  where 
the  delay  was  attributable  to  the  initial 


mechanical  problem.  We  recognize  that 
the  exclusion  of  this  data  will  affect 
carrier  on-time  performance 
percentages,  but  m  balancing  the  need 
for  information  versus  safety,  safety 
concerns  are  paramount.  In  addition,  the 
exclusion  on  this  information  will  not 
penalize  carriers  for  being  conscientious 
with  respect  to  the  safety  of  their 
passengers. 

2.  Explanatory  detail:  Should  carriers 
also  be  required  to  provide  a  breakdown 
of  reasons  for  a  delayed  or  cancelled 
fhght? 

The  Department  will  not  require  that 
explanatory  information  on  delayed  or 
cancelled  P.ights  be  provided. 

Comments:  Most  carriers  agree  that 
such  information  would  be  cumbersome 
and  unnecessary.  Pan  Am  claims  that  it 
maintains  such  information  for 
departures  but  not  arrivals,  and  notes 
that  it  does  not  determine  the  precise 
cause  of  a  specific  delay,  which  may 
actually  have  been  due  to  an  earlier 
delay  experienced  by  that  aircraft. 
Northwest  states  it  maintains  the 
information  internally,  but  not  in  the 
DOT  format.  The  Department,  it  claims, 
would  have  to  standardize  the 
explanatory  information  to  make  it 
useful.  American  asserts  it  is  too  hard  to 
assign  a  cause  to  a  particular  delay  for 
internal  purposes  let  alone  to  report 
such  causes.  Florida  Express  argues  that 
delay  information  should  be  given 
without  any  excuses  for  the  cause  of  the 
delays.  Massport  too  asks  that  this 
information  not  be  collected.  Under  the 
ATA  agreement,  carriers  would  not  be 
required  to  file  this  information  but 
could  do  so  on  a  voluntary  basis. 

ARTA  agrees  that  the  information 
should  not  be  submitted.  Instead, 
carriers  should  be  required  to  maintain 
records  and  provide  the  information  to 
consumers,  if  requested.  This  would 
apply  to  cancellation  information  too. 
The  Department  would  then  spot  check 
carrier  records. 

Response:  The  Department  agrees  that 
the  required  reporting  of  explanatory 
details  on  why  a  flight  was  late  or 
cancelled  would  be  extremely 
cumbersome  and  might  not  prove  useful, 
except  perhaps  in  an  enforcement  case. 
We  see  no  reason  to  collect  the  data  for 
such  use  at  this  time:  it  could  be 
provided  by  the  affected  carrier,  if 
needed.  Therefore,  we  will  not  require 
the  submission  of  this  information  at 
this  time.  In  the  future,  if  such 
information  does  prove  necessary,  we 
can  require  its  submission. 

3.  Dissemination  of  data  to  the  public: 
How  will  the  data  be  distributecR 

The  Department  intends  to  expand  the 
current  monthly  report  on  consumer 
complaints  to  include  summaries  of  the 


data  required  to  be  reported  pursuant  to 
this  rule.  The  summaries  for  each  carrier 
will  include  overall  on-time, 
cancellation  and  baggage  performance 
data  and  may  include  summary  data  for 
specific  nights.  We  expect  that  the 
summaries  will  take  about  two  weeks  to 
compile.  Thus,  for  example,  the 
September  data  would  be  filed  with  the 
Department  by  October  15,  and  the 
summaries  should  be  available  by 
approximately  October  30.  In  addition  to 
the  mon'hly  summaries,  the  Department 
will  make  more  detailed  data  available 
for  public  review,  and  flight-by-flight 
performance  data  also  must  be  provided 
through  CRS's,  on  approximately  the 
same  schedule.  Of  course,  carriers  must 
also  provide  the  latest  available 
information  to  consumers  when  they 
request  it  during  reservation 
transactions. 

Comments:  Most  commenters  favored 
dissemination  on  a  monthly  basis  by  the 
Department.  Northwest  argues  that  no 
further  dissemination  is  necessary  since, 
in  those  instances  where  one  carrier 
outperforms  another,  the  better 
performing  carrier  will  advertise  its 
service.  This  avoids  the  necessity  of 
requiring  that  information  be  displayed 
in  CRS's.  Florida  Express  agrees  that 
there  is  no  need  to  disseminate  the 
information  further  since  carriers  will 
use  it  in  advertising.  American  wants 
the  information  made  available  to 
carriers  and  CRS  vendors. 

Response:  In  addition  to  the 
Department's  report  and  as  explained  in 
the  discussion  on  CRS.  to  put  this 
information  to  its  fullest  use.  it  must  be 
displayed  in  CRS's.  We  agree  that  our 
dissemination  of  the  reports  will  aid 
consumers  and  that  carriers  will  use  the 
information  to  advertise  better  service. 
However,  additional  disclosure  is 
necessary  to  assure  that  passengers 
have  access  to  flight-specific 
information  at  the  time  they  make  travel 
decisions.  Disclosure  in  CRS's  and 
through  airline  reservation  clerks  will 
meet  that  need.  Concerning  Northwest's 
and  Florida  Express'  arguments  on 
dissemination  through  advertising,  we 
would  hope  that  carriers  do  use  the 
information  in  advertisements. 

We  note  that  the  data  and  monthly 
reports  on  on-time  performance  will  not 
be  comparable  to  similar  data 
maintained  by  the  FAA,  since  the  FAA's/^ 
data  measures  departures  from  the  gate 
and  arrival  at  the  runway,  while  the 
data  reported  under  this  rule  wiH 
measure  arrival  and  departure  at  the 
gate. 

4.  Consumer  benefits:  What  benefits 
will  flight  information  provide  to 
consumers? 
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The  Department  strongly  believes  that 
for  the  marketplace  to  function  properly, 
information  must  be  available  to  the 
consumer.  As  the  NPRM  noted,  though, 
consumers  obtain  information  in  a 
number  of  ways  and  in  fact,  as 
Northwest  also  argues,  consumers  now 
may  be  making  choices  on  their  general 
perceptions. 

Comments:  Eastern.  Pan  Am. 
American.  ARTA  and  ACAP  agree  that 
consumers  will  benefit  from  having 
available  additional  information  upon 
which  to  base  travel  decisions.  The 
information  also  will  give  carriers  an 
incentive  to  improve  the  service 
performance  factors  under  their  control, 
which  too  will  aid  consumers. 

Response:  As  indicated  earlier, 
carriers  now  have  incentives  to  provide 
unrealistic  schedules.  Consumers  often 
are  confronted  with  such  misinformation 
in  making  travel  arrangements  and 
unrealistic  scheduling  will  influence 
their  decisions,  often  in  an  unfair  and 
deceptive  manner.  Through  disclosure, 
carrier  incentives  to  post  unrealistic 
schedules  should  diminish  and  Lhe 
incentives  should  shift  to  providing 
realistic  schedules.  In  time,  the 
development  of  more  realistic  schedules 
should  reduce  the  delay  rates,  which 
should  in  turn  reduce  consumer 
frustration  with  airline  delays.  These 
benefits,  while  not  computable,  are  real, 
and  the  rule  is  directed  at  obtaining 
those  benefits  for  consumers. 

5.  Costs:  How  costly  would  it  be  for 
carriers  to  disclose  the  information? 

Comments:  Pan  Am  suggests  that 
compliance  with  the  Department's 
regulations,  as  opposed  to  ATA's 
voluntary  agreement,  would  be  more 
costly,  although  no  specific  data  are 
provided.  American  notes  that  costs 
should  not  be  a  factor  in  this  decision, 
and  similar  information  had  been 
submitted  to  the  CAB  for  20  years. 
United.  Northwest,  Continental  and 
Eastern  argue  against  requiring 
disclosure  by  ticket  agents,  contending 
that  such  requirement  would  be  very 
costly  and  would  produce  minimal 
benefits.  The  primary  cost  element  these 
carriers  point  to  is  the  increased  agent 
time  that  would  be  needed  to  search  for 
and  convey  the  on-time  information  to 
customers.  United  estimates  its  own 
increased  personnel  costs  at  $30  million 
the  first  year  and  $17  million  per  year 
thereafter.  Northwest,  Eastern  and 
Continental  estimate  that  their  annual 
personnel  costs  would  increase  by  $30 
million,  $40  million,  and  $16  million, 
respectively.  These  estimates  are  based 
on  the  assumption  that  the  rule  would 
require  "flagging"  of  late  flights  in 
primary  displays,  and  detailed  flight 
performance  information  in  secondary 


displays.  American  comments  that 
ticket  agents  are  already  having  to  take 
time  to  respond  to  customer  inquiries 
about  flight  performance,  and  that  an 
effective  rule  could,  in  the  long  run, 
actually  decrease  this  element  of  costs. 

Response:  As  noted  in  the  regulatory 
evaluation,  the  costs  of  our  disclosure 
rule  will  not  be  significant.  Most  direct 
costs  are  related  to  compiling  and 
processing  a  large  volume  of  data. 
Computers  are,  of  course,  well-suited  to 
performing  such  tasks  economically. 
RAA's  arguments  concerning  the  costs 
to  its  members  need  not  be  addressed  at 
this  point  since  commuter  carriers  are 
not  required  to  report  under  the  rule  and 
therefore  no  costs  will  be  borne  by  those 
carriers  or  other  small  carriers. 

As  is  discussed  in  greater  detail  in  the 
regulatory  evaluation,  the  reservations 
personnel  cost  estimates  of  United, 
Northwest,  Eastern  and  Continental  are 
overstated.  They  are  based  on  the 
assumption  that  the  disclosure 
mechanism  will  be  much  more  complex 
and  burdensome  than  that  adopted  here, 
and  also  assume  that  every  reservations 
transaction  would  be  lengthened 
substantially  by  the  disclosure 
requirement.  They  also  fail  to  recognize 
the  fact,  noted  by  American,  that  ticket 
agents  are  already  spending  time 
dealing  with  the  on-time  performance 
issue.  The  cost  of  that  time  should  be 
excluded  from  any  estimate.  Our 
estimate  of  $7  million  in  added 
personnel  costs  for  the  industry  as  a 
result  of  this  rule  appears  to  be  a 
reasonable  approximation.  It  also 
appears  to  be  an  acceptable  cost  given 
the  rule's  likely  benefits. 

6.  Impact  on  competition:  What  kind 
of  impact,  if  any,  will  our  rule  have  on 
competition? 

As  noted  above,  competiton  can  only 
be  enhanced  if  the  consumer  has 
information  on  carriers'  schedule 
reliability.  The  precise  effects  are 
difficult  if  not  impossible  to  quantify, 
and  no  commenter  does  so.  However,  as 
ARTA  notes,  the  information  will  allow 
consumers  to  weigh  costs  and  the 
quality  of  service  in  making  purchasing 
decisions. 

Comments:  Eastern  suggests  that 
disclosure  should  enhance  competition. 
Pan  Am  notes  that  at  this  point  it  cannot 
determine  the  effects  on  competition. 
American  claims  it  would  increase 
service  quality  competition  and  would 
not  affect  fare  competition. 

Response:  As  noted  under  the 
discussion  on  consumer  benefits,  the 
disclosure  of  information  should  permit 
consumers  to  make  more  informed 
choices.  By  doing  so,  the  rule  will  permit 
more  effective  competition  on  the  basis 
of  service  quality  as  well  as  price. 


UM  I 


V.  Air  Carrier  Disclosure 

The  Department  will  require  that  all 
air  carriers  subject  to  this  rule  also  have 
available  the  same  information  on  their 
on-time  performance  that  they  are 
required  to  provide  to  CRS  vendors,  as 
discussed  below.  This  information  must 
be  passed  on  to  customers  during  the 
course  of  reservations  and  ticketing 
transactions  upon  reasonable  request. 
Through  the  NPRM,  we  sought  to 
determine  the  best  methods  to  provide 
consumers  with  on-time  performance 
information.  The  rule  takes  a  number  of 
avenues  to  achieve  that  solution.  As 
discussed  above,  disclosure  of 
information  must  be  made  to  the 
Department,  and  as  discussed  below, 
must  also  be  made  available  to  CRS 
vendors.  With  the  latter  requirement, 
consumers  will  be  able  to  make 
inquiries  about,  and  travel  agents  will 
have  available,  air  carrier  on-time 
performance  data.  The  requirement  that 
air  carrier  agents  too  have  available  this 
same  information  is  an  obvious 
corollary. 

We  note  that  American  suggests  such 
disclosure  is  needed,  and  we  agree.  The 
costs  of  such  a  requirement  are 
addressed  above.  We  are  not  specifying 
the  manner  in  which  carriers  must  make 
the  information  available  to  their 
reservations  agents:  they  may  choose 
the  method  that  is  the  most  economical 
and  effective  for  their  circumstances. 
We  are  also  not  requiring  that  carriers' 
agents  volunteer  the  information  to 
every  customer.  This  approach  should 
help  minimize  the  costs  of  this 
requirement  while  insuring  that  the 
consumers  to  whom  reliable 
performance  is  most  important  have 
access  to  the  information  they  need  at 
the  point  of  sale. 

Finally,  we  are  not  imposing  any 
explicit  requirement  that  travel  agents 
provide  the  on-time  information  upon 
request  because  we  consider  it 
unnecessary.  Travel  agents  hold 
themselves  out  as  impartial 
representatives  of  all  airlines,  and  they 
have  little  incentive  to  refuse  a  request 
for  information  if  it  is  easily  available. 

VI.  Regulation  of  CRS  Displays 

The  NPRM  proposed  four  possible 
rules  for  modification  of  CRS  displays  to 
address  the  problem  of  unrealistic 
scheduling.  Two  proposals  would  have 
required  display  of  on-time  performance 
data  in  CRS's.  Under  one  proposal,  we 
would  have  required  vendors  to  "tag" 
frequently  late  flights  in  primary 
schedule  and  availability  displays 
(flights  that  were  more  than  15  minutes 
late  would  be  considered  late).  The 
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proposed  rule  did  not  specify  how  the 
flights  were  to  be  "tagged,"  but  most 
commenters  assumed  that  an  asterisk  or 
similar  character  would  be  used.  Under 
the  second  proposal,  we  would  have 
required  vendors  to  develop  secondary 
screens  providing  more  detailed 
information  about  on-time  performance 
and  cancellations. 

The  other  proposed  CRS  rules  would 
have  required  vendors  to  modify  CRS 
algorithms  to  reduce  CRS-generated 
incentives  for  unrealistic  scheduling. 
Under  one  proposal,  we  would  have 
required  vendors  to  add  60  minutes  to 
the  elapsed  time  of  frequently  late 
flights  for  purposes  of  constructing 
schedule  and  availability  displays. 
Under  the  other  algorithm  proposal,  we 
would  have  required  vendors  to  modify 
their  flight  display  algorithms  so  that  (a) 
differences  in  elapsed  time  of  less  than 
30  minutes  between  two  flights  would 
not  affect  the  relative  ranking  of  those 
flights  against  each  other,  and  (b)  no 
penalties  would  be  assigned  to  flights 
with  departure  times  that  were  less  than 
30  minutes  before  and  30  minutes  after  a 
passenger's  requested  departure  time. 

A.  The  Final  Rule 

The  Department  has  decided  to  adopt 
a  version  of  the  first  alternative, 
presentation  of  on-time  performance 
data  in  primary  displays.  The  final  rule 
contains  two  elements.  The  first  is  a 
requirement  that  carriers  provide 
appropriate  on-time  performance  data  to 
vendors  for  inclusion  in  primary 
schedule  and  availability  displays.  The 
second  requires  CRS  vendors  to  include 
this  information  in  primary  schedule  and 
availability  displays. 

Two  sections  have  been  included  in 
the  new  Part  234  requiring  carriers  to 
disclose  certain  data  to  vendors,  as 
follows:  For  each  flight  segment  for 
which  carriers  are  required  to  submit 
on-time  performance  data  to  DOT, 
carriers  will  also  calculate  the 
percentage  of  operations  that  arrived 
within  15  minutes  of  scheduled  arrival 
time.  The  calculation  will  be  based  on 
the  performance  data  as  reported  to 
DOT.  Delays  and  cancellations  caused 
by  mechanical  problems  will  be  treated 
as  they  are  for  reporting  purposes;  that 
is,  flights  affected  by  such  problems  will 
not  be  included  in  the  calculations. 
Flights  that  are  cancelled  for  non- 
mechanical  reasons  are  to  be  counted  as 
having  not  arrived  on  time.  Carriers  will 
then  assign  a  single  digit  on-time 
performance  code  based  on  the 
percentile  ranking  of  on-time 
performance  indicated  by  the 
calculations.  For  example,  flights  with 
on-time  performance  records  of  between 
ninety  and  one  hundred  percent  would 


be  assigned  a  "9",  and  flights  with  on- 
time  performance  records  between 
eighty  and  eighty-nine  percent  would  be 
assigned  an  "8" 

The  calculation  process  will  be 
repeated  monthly  based  on  the  data 
filed  with  DOT.  Once  the  calculations 
are  made,  carriers  must  supply  the 
vendor  with  the  performance  code  either 
as  part  of  their  basic  schedule  tape 
submissions,  or  in  separate  tapes  that 
will  permit  vendors  to  match 
performance  codes  with  schedules  in  the 
CRS  displays.  New  flights  will  be  coded 
with  an  N.  Carriers  that  provide  basic 
schedule  data  to  vendors  through  third 
parties  are  required  to  provide  the  data 
to  third  parties  no  later  than  the  same 
time  they  would  provide  it  to  CRS 
vendors.  We  anticipate  that  the  third 
parties  would  supply  it  to  the  vendors  in 
the  normal  course  of  supplying  them 
flight  schedule  data. 

Carriers  are  required  to  calculate  the 
performance  code  and  submit  it  to 
vendors  for  each  flight  segment  for 
which  they  are  required  to  report  data  to 
the  Department  and  for  any  multistop 
flights  that  they  intend  to  have  listed  in 
CRS's  that  have  any  such  nonstop  flight 
segment  as  their  last  leg.  For  a  multistop 
or  one-stop  fiight,  the  performance  code 
should  be  that  assigned  to  the  last 
relevant  nonstop  flight  segment.  For 
example,  the  flight  performance  codes 
would  be  assigned  to  a  New  York- 
Chicago-Seattie  one-stop  flight  as 
follows;  the  New  York-Chicago  nonstop 
flight  is  assigned  a  performance  code 
based  on  performance  over  the  New 
York-Chicago  nonstop  segment;  the 
Chicago-Seattle  nonstop  flight  is 
assigned  a  performance  code  based  on 
performance  over  the  Chicago-Seattle 
segment:  the  New  York-Seattle  one-stop 
flight  is  assigned  the  performance  code 
for  Chicago-Seattle  nonstop  flight 
segment — the  last  relevant  segment. 

The  rule  permits  carriers  to  calculate 
performance  codes  and  submit  them  to 
vendors  for  all  flights  for  which  data  is 
reported  to  the  Department.  Such 
submissions  must  continue  for  at  least  a 
12-month  period.  This  requirement  is 
consistent  with  the  provision  on 
voluntary'  reporting  to  DOT  and  will 
help  assure  that  carriers  do  not  use 
voluntary  disclosure  solely  to  highlight 
good  performances.  Carriers  therefore 
have  a  choice:  either  provide  the  on-time 
performance  code  for  flights  serving  the 
27  airports  or  for  all  flights. 

The  second  element  of  this  rule 
amends  Part  255.  CRS  vendors  will  be 
required  to  include  all  performance 
codes  supplied  by  carriers  in  primary- 
schedule  and  availability  displays. 
Codes  for  one-stop  or  multistop  service 


will  be  displayed  as  set  forth  above.  For 
connecting  flights,  the  code  for  each 
segment  will  be  displayed.  Vendors 
must  revise  their  displays  of  the  code 
monthly  within  5  days  after  receiving 
updated  information  from  participating 
carriers. 

The  amendment  otherwise  prohibits 
the  use  of  flight  performance  data  in 
construction  of  schedule  and  availability 
displays.  The  rule  also  prohibits  vendors 
from  providing  additional  information 
about  on-time  performance  unless  the 
information  is  based  on  data  submitted 
to  DOT  pursuant  to  the  new  Part  234 
and  the  same  information  is  presented 
in  the  same  fashion  for  all  carriers. 

B.  Comments 

Commenters  that  addressed 
regulation  of  CRS  generally  do  not 
support  regulations.  American.  ARTA, 
ACAP,  Massport.  Eastern  and 
Northwest  are  the  exceptions,  but  they 
do  not  support  the  same  type  of 
regulation.  American  and  ACAP  support 
mandatory  disclosure  of  flight 
performance  data  in  secondary  screens. 
ARTA  supports  the  primary-  screen 
option.  Massport  supports  a  DOT  data 
bank  on  flight  performance  with 
mandatory-  inclusion  in  CRS's  as  well. 
Northwest,  Eastern  and  American 
support  regulation  of  CRS  algorithms  to 
reduce  incentives  for  unrealistic 
scheduling. 

1.  The  Need  For  a  CRS  Rule 

A  number  of  commenters  oppose  the 
concept  of  any  regulation  of  CRS's  in 
addition  to  criticizing  DOT's  specific 
proposals.  Some  commenters  (Delta, 
Northwest)  object  that  CRS  regulation  is 
premature,  and  that  the  problem  of 
delays  and  scheduling  does  not  require 
more  than  reporting  of  flight 
performance  information  to  DOT  at  this 
time.  Commenters.  including  Florida 
Express,  United.  Alaska  Airlines,  Mr.  J. 
Kenneth  Brubaker  and  the  RAA.  also 
argue  that  CRS  regulation  might  not  be 
effective.  They  contend  that  travel 
agents  could  not  be  relied  on  to  assure 
that  information  actually  reached 
customers:  disclosure  of  information 
contained  in  CRS's  would  increase  the 
time  and  hence  the  cost  to  travel  agents 
of  individual  transactions.  The  cost 
considerations  would  discourage  travel 
agents  from  taking  the  time  to  explain 
the  on-time  performance  data  in  CRS's. 

Commenters  also  complain  that  a  CRS 
display  regulation  would  exacerbate 
other  CRS  problems.  USAir.  PS.^, 
Alaska  Airlines.  Continental.  Delta, 
Eastern,  RAA  and  Northwest  fear  that 
inclusion  of  flight  performance 
information  in  CRS's  would  permit 
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vendors  to  reinstate  carrier  identity  bias 
into  CRS  displays  by  manipulation  of 
the  performance  data.  Northwest.  ATA, 
Southwest.  Delta,  Continental.  Alaska 
Airlines.  USAir,  and  PSA  request  that 
the  Department  prohibit  the  use  of 
performance  data  in  construction  of 
schedule  and  availability  displays,  or  at 
least  prohibit  use  in  a  biased  manner. 

Florida  Express.  Delta,  Pan  American, 
Alaska  Airlines.  USAir,  and  PSA  also 
object  that  inclusion  of  any  flight 
performance  data  in  CRS's  would  give 
vendors  an  excuse  to  raise  participation 
foes,  which  they  claim  are  already  too 
high.  They  argue  that  the  Department 
should  not  promote  fee  increases  by 
requiring  vendors  to  incorporate  data  on 
flight  performance  into  their  CRS's.  In 
this  connection,  vendors  United,  Delta, 
and  Eastern  also  note  that  a  rule  on  TRS 
disclosure  would  increase  programming 
and  operating  costs  of  CRS  s.  United 
also  claims  that  regulations  would 
damage  delicate  relationships  with  CRS 
participants.  The  United  and  Delta  cost 
predictions  focus  on  the  proposals  for 
secondary  screens  or  regulations  of 
display  algorithms  that  the  Department 
is  not  adopting  at  this  time.  On  August  3. 
1087.  Continental  and  Eastern 
separately  filed  supplemental  comments 
(we  hereby  grant  their  requests  for  leave 
to  file  those  comments)  in  which  they 
each  contend  that  the  inclusion  of 
performance  data  would  be  inordinately 
costly  for  smaller  CRS  vendors.  They 
state  that  their  CRS  vendor  (presumably 
SystemOne)  estimates  the  costs  of 
including  extensive  performance  data  in 
CRS  displays  to  be  in  excess  of  S2 
million,  with  an  implementation  time  of 
one  to  two  years.  7  he  two  earners 
caution  that  a  CRS  requirement  could 
have  an  adverse  impact  on  smaller  CRS 
vendors  because  they  do  not  currently 
have  as  much  computer  capacity  as  the 
l.irger  vendors.  As  discussed  below,  the 
cost  estimate  reported  by  Eastern  and 
Continental  appears  to  be  based  either 
en  the  proposed  secondary  display 
option  or  on  the  assumption  that  the  rule 
would  require  the  maintenance  of  a 
substantial  amount  of  perform.ance 
information  on  every  fnght  in  the 
system. 

American  claims  in  a  letter  to  the 
.Assistant  Secretary  for  Policy  and 
international  Affairs  that  it  can  add  a 
single  character  code  to  primary 
d;splays  at  a  reasonable  cost.  American 
also  asserts  in  its  letter  that,  because  of 
current  publicity,  its  own  reservations 
agents  are  already  spending  a 
substantial  amount  of  time  responding 
to  requests  for  schedule  dependability 
information  from  customers.  A  copy  of 
this  letter  has  been  placed  in  the  docket. 


2.  Tagging  of  Frequently  Late  Flights 

Except  for  ARTA,  no  commenter 
supports  the  proposal  to  identify 
frequently  late  flights  with  an  asterisk  or 
other  symbol.  Opponents  argue  that 
simply  identifying  late  flights  in  this 
manner  would  not  provide  customers 
with  much  useful  information,  and  that 
it  would  not  permit  a  meaningful 
comparison  among  flights.  American 
contends  that  the  use  of  some  form  of 
flag  could,  for  some  flights  in  some 
CRS's,  require  more  than  one  line  on  the 
display  screen  to  be  used  for  the  display 
of  each  flight  segment.  Therefore 
"tagging"  frequently  late  flights  would 
reduce  the  number  of  flight  segments 
that  could  be  displayed  on  any  one 
screen.  American  requests  that  the 
Department  require  the  tagging  of  flights 
in  all  displays,  including  carriers' 
individual  direct  access  displays,  if  we 
adopt  this  alternative.  Northwest  argues 
that  the  tagging  approach  might  put 
undue  pressure  on  carriers  and  crews  to 
accomplish  on-time  performance  in 
order  to  avoid  having  a  flight 
stigmatized  as  frequently  late. 

In  contrast,  ARTA  argues  that  on-time 
performance  history  is  valuable 
information  that  assists  passengers  in 
choosing  options.  If  claims  that 
"frequently  late"  flights  should  be 
lagged  in  primary  screens  rather  than  on 
a  secondary  screen,  which  it  believes 
would  be  less  effective  and  efficient. 

3.  Flight  Performance  Data  In  Secondary 
Screens 

With  respect  to  disclosures  on 
secondary  screens,  American  and  ACAP 
argue  that  such  disclosures  will  provide 
information  needed  by  consumers  to 
make  performance  comparisons.  In 
addition,  American  argues  that  this 
approach  more  closely  reflects 
consumer  interests  than  the  tagging 
option  because  it  permits  the  agent  to 
use  primar>'  displays  that  are  not 
burdened  with  on-time  performance 
data  for  those  passengers  for  whom  on- 
time  performance  is  not  a  concern.  The 
secondary  screen  would  make  the  data 
available  when  agents  are  dealing  with 
a  customer  to  whom  performance 
matters.  However,  opponents  state  that 
there  are  strong  disincentives  for  travel 
agents  to  look  to  secondary  displays  in 
the  course  of  booking  a  reservation; 
therefore,  they  assert  that  customers 
will  rarely  get  the  benefit  of  the 
information  from  secondary  screens. 
United  claims  that  a  secondary  screen 
approach  would  be  very  costly.  Its  CRS, 
Apollo,  would  assertedly  incur  $8.4 
million  in  capital  costs  and  S3  million  a 
year  in  operating  costs  under  a 
combination  primary  and  secondary 


screen  display  rule,  the  only  type  of  rule 
that  United  considers  to  be  effective. 
Eastern  and  Continental  state  that  their 
CRS  vendor  estimates  the  direct  costs  to 
itself  of  a  CRS  disclosure  requirement  at 
more  than  S2  million.  The  two 
commenters  differ  somewhat  in  their 
descriptions  of  the  information  they 
received  from  their  vendor,  but  the 
estimate  is  apparently  based  on  the 
secondary  display  option.  They  state 
that  the  primary  source  of  the  increased 
costs  is  the  increased  computer  capacity 
they  believe  a  CRS  disclosure  rule 
would  necessitate.  Eastern  states  that 
the  vendor's  capacity  requirements 
would  be  increased  by  eight  to  ten 
percent.  This  estimate  assumes  that  the 
vendor  would  be  required  to  maintain 
detailed  arrival,  departure  and 
cancellation  information  for  every  one 
of  the  285,000  world-wide  nonstop  flight 
segments  contained  in  the  vendor's 
system.  The  two  carriers  also  state  that, 
unlike  larger  vendors,  their  vendor 
currently  has  no  available  excess 
computer  capactiy. 

4.  Penalizing  Frequently  Late  Flights  in 
Display  Algorithms 

No  commenter  supports  the  proposal 
to  add  penalty  minutes  to  elapsed  time 
of  frequently  late  flights.  Commenters 
contend  that  a  uniform  penalty  such  as 
DOT  proposed  could  be  unduly  harsh. 
Vendors  argued  that  this  alternative 
would  be  extremely  costly.  Some 
commenters  also  argue  that  inclusion  of 
an  elapsed  time  penalty  would  reduce 
the  utility  of  the  CRS  because  the  CRS 
would  contain  potentially  inaccurate 
data  about  the  elapsed  time  of  flights. 
Northwest  argues  that  the  elapsed  time 
penalty  might  put  undue  pressure  on 
flight  crews  to  maintain  good  on-time 
performance  records  in  order  to  avoid 
the  penalty  and  maintain  higher 
rankings  in  CRS  displays. 

5.  Regulation  of  Display  Algorithms 

Four  commenters.  American,  ARTA, 
Eastern  and  Northwest  support 
regulation  of  display  algorithms  to 
reduce  incentives  for  flight  delays. 
These  commenters  argue  that  the  use  of 
elapsed  time  as  a  ranking  factor 
provides  incentives  for  carriers  to 
publish  unrealistic  schedules,  and  that 
regulation  is  therefore  necessary. 

However,  none  supports  DOTs 
proposal  to  prohibit  the  use  of 
differences  in  elapsed  time  between  two 
flights  of  less  than  30  minutes  as  a  factor 
to  determine  their  relative  display 
positions  and  to  prohibit  penalties  for 
displacement  from  requested  departure 
time  for  flights  departing  within  30 
minutes  of  the  requested  time.  Eastern 
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and  ARTA  support  the  Department's 
proposed  rule  on  use  of  elapsed  time. 
but  not  the  restriction  on  treatment  of 
displacement  from  requested  depdrture 
time.  American  argues  that  our  proposal 
on  elapsed  time  would  be  insufficient  to 
correct  the  problem  and  urges  that  DOT 
prohibit  the  use  of  elapsed  time 
altogether.  It  further  argues  that  the  rule 
on  displacement  would  have  little  effect 
on  bunching  of  departure  times  because 
carriers  have  substantial  non-CRS 
related  incentives  to  schedule  flights 
close  together.  Northwest  argues  that 
the  elapsed  time  rule  proposal  is 
deficient  because  it  calls  for  flight  by 
flight  comparison.  Northwest  suggests 
that,  instead,  the  FAA  should  establish 
minimum  elapsed  times  for  each  city- 
pair  and  DOT  should  prohibit  carriers 
from  publishing  schedules  with  shorter 
elapsed  times  than  the  FAA  minimum. 
Northwest  supports  the  proposed 
requirement  on  displacement  from 
requested  departure  time,  but  it 
contends  that  the  use  of  30  minutes  as 
proposed  would  provide  increased 
incentives  to  schedule  departures  on  the 
half-hour.  A  29  minute  standard  would 
avoid  this  result. 

United  specifically  objects  to 
regulation  of  the  use  of  elapsed  time  in 
algorithms  because  such  regulation 
would  make  CRS's  less  efficient  in 
allowing  consumers  to  exercise  their 
preferences  for  minimizing  the  elapsed 
time  of  flights. 

C.  Response 

The  Department  has  concluded  that  a 
Pile  on  display  of  performance  ratings  in 
CRSs  as  outlined  above  is  justified  at 
this  time.  The  publication  of  unrealistic 
schedules  is  an  unfair  and  deceptive 
practice  under  14  CFR  399.81.  CRSs  are 
the  primary  source  by  which  consumers 
get  information  on  airline  schedules, 
albeit  indirectly,  through  travel  agents. 
To  permit  carriers  to  publish  potentially 
unrealistic  schedules  through  CRS's 
without  providing  notice  on  the 
reliability  of  those  schedules  would 
permit  carriers,  including  CRS  vendors 
themselves,  to  use  CRS's  to  deceive  the 
public.  In  addition,  travel  agents  are  the 
primary  outlet  for  airline  tickets  as  well 
as  being  by  far  the  most  significant 
neutral  source  of  travel  information.  The 
need  to  provide  consumers  with 
meaningful  flight-by-flight  performance 
information  in  a  manner  that  allows 
them  to  use  it  in  making  their  purchasing 
decisions  can  only  be  met  by  providing 
the  information  to  travel  agents  in  a 
usable  form.  Finally,  although  vendors' 
recent  commitment  to  eliminate  elapsed 
time  as  a  ranking  factor  in  their  display 
algorithms  for  nonstop  flights  may 
reduce  CRS-generated  incentives,  it  will 


not  necessarily  eliminate  them.  The  use 
of  displacement  from  requested 
departure  time  may  still  provide 
incentives  for  bunching  flights,  which 
can  in  turn  lead  to  delays.  Moreover, 
elapsed  time  will  still  be  a  factor  for 
multi-stop  and  connecting  flights.  To  the 
extent  that  CRSs  are  part  of  the 
problem,  the  effective  use  of  CRS's  as 
part  of  the  solution  appears  to  be 
reasonable. 

The  Department  has  determined  that 
its  final  rule  on  CRS  displays  is  an 
effective  and  efficient  response  to  the 
delay  problem;  it  will  ensure  that 
information  on  performance  reliability  is 
available  to  interested  customers  at  the 
primary  point  of  sale,  i.e.,  the  travel 
agent.  Other  sources  of  information  may 
provide  consumers  with  generalized 
performance  information.  The  CRS  rule 
will  insure  that  information  on  specific 
flights  is  available  to  consumers  at  the 
time  that  purchase  decisions  are  made. 
Moreover,  this  approach  addresses 
many  of  the  criticisms  of  the  four 
specific  proposals  in  the  NPRM  and  of 
the  concept  of  CRS  regulation  in  this 
area. 

1.  Efficacy  of  the  Rule 

The  use  of  a  single  digit  percentile 
ranking  on  the  primary  screen  should 
addj-ess  the  complaint  that  simple 
flagging  of  flights  would  not  allow 
meaningful  comparisons.  Such  a 
performance  code  will  perm.it 
meaningful  Plight  by  flight  comparisons 
without  resorting  to  secondary  display 
screens.  Therefore  the  extra  time  and 
expense  to  use  secondary  screens 
should  not  act  as  a  disincentive  to  travel 
agents  to  provide  on-time  performance 
infonnation  to  customers.  In  addition, 
travel  agents  may  have  competitive 
incentives  to  use  the  information. 
American  claims  that  consumers  are 
already  seeking  reliability  information. 
Once  It  is  knov/n  that  data  is  available 
to  travel  agents  through  CRS's,  a  travel 
agent  may  nsk  losing  business  if  he  or 
she  refuses  to  use  that  information.  To 
the  extent  that  additional  irJormation 
will  be  useful  to  consumers,  the  rule 
permits  vendors  to  establish  quality  of 
service  displays  in  an  unbiased  fashion. 

We  recognize  that  the  use  of  a  single- 
digit  code  has  some  drawbacks.  Because 
each  number  encompasses  a  ten 
percentage-point  range,  flights  with  the 
same  performance  number  could  differ 
in  actual  performance  by  as  much  as 
nine  percentage  points.  Conv|[rsely,  two 
flights  whose  on-time  performance 
differed  by  as  little  as  one  percent  could 
be  assigned  different  codes.  This 
outcome  is  an  unavoidable  consequence 
of  using  a  single  digit  for  the  code, 
However,  we  anticipate  that  travel 


agents  will  explain  what  the  code 
means.  Moreover,  although  a  coding 
system  allowing  for  more  detail  might  be 
preferable,  cost  considerations  lead  us 
to  reject  an  approach  requiring  the  use 
of  more  than  one  digit  at  this  time. 
American  states  that  it  can  add  a  single 
character  code  to  its  Sabre  displays  at  a 
reasonable  cost,  and  we  believe  the 
same  to  be  true  for  other  vendors.  We 
have  no  basis  to  conclude  that  the 
expense  of  adding  multiple  characters  to 
primary  displays  would  be  similarly 
reasonable  and,  therefore,  are  hesitant 
to  require  vendors  to  make  such  an 
undertaking  without  testing  the  efficacy 
of  the  single-digit  code. 

This  approach  should  also  reduce  the 
possibility  that  a  CRS  rule  might 
adversely  affect  safety.  Northwest's 
concerns  stemmed  largely  from  the  use 
of  an  "arbitrary"  definition  of  frequently 
late  flights.  The  final  rule  specifies  an 
on-time  performance  code  for  all  flights 
on  which  data  is  reported.  We  recognize 
that  this  code  will,  in  a  sense,  provide  a 
performance  measure  for  consumers. 
Incentives  to  achieve  the  highest  grade 
will  exist,  but  not  nearly  to  the  same 
degree  as  if  we  had  employed  a 
"tagging"  system  using  one  make  or 
break  standard.  Without  a  category  of 
"frequently  late  flights  "  or  any  penalty 
for  flights  falling  into  that  category, 
carriers  and  flight  crews  should  not  feel 
strong  pressures  to  avoid  the  stigma  of 
such  a  classification.  Similarly,  we  are 
not  requiring  vendors  to  adjust  elapsed 
time  of  flights  based  on  historic  on-time 
performance  at  this  time,  and  we  are 
prohibiting  vendors  from  using  on-time 
performance  as  a  ranking  factor  in  flight 
displays.  Since  historic  performance  will 
not  affect  display  position,  it  will  not 
provide  any  undesirable  incentives  with 
respect  to  safety. 

Northwest  also  suggests  that  any 
disclosure  requirement  that  focuses 
solely  on  arrival  time  might  put  pressure 
to  compromise  safety.  The  CRS  rule 
does  focus  on  arrival  time.  However,  no 
other  commenter  has  suggested  that 
arrival  time  reporting  creates  undue 
safety  risks.  Moreover,  the  CAB  for 
many  years  required  reporting  of  arrival 
time  performance  without  any  effect  on 
safety.  Even  Northwest  acknowledges 
that  the  Board's  approach  to  arrival  time 
performance,  which  like  this  rule, 
entailed  a  reporting  requirement  without 
standards,  did  not  raise  safety  problems. 
Finally,  the  CRS  rule  accommodates 
safely  concerns  by  excluding 
maintenance  related  delays  from  the 
calculation  of  the  on-time  performance 
codt'" 
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2.  Potential  for  Abuse  by  CRS  Vendors 

The  final  rule  specifically  addresses 
the  fear  that  a  CRS  rule  would  permit 
vrndors  to  introduce  bias  into  their 
displays.  It  prohibits  the  use  of 
performance  data  as  a  factor  in  display 
algorithms,  and  it  requires  that  any 
secondary  service  quality  displays  be 
constructed  in  an  unbiased  fashion 
based  on  data  supplied  to  DOT.  The  rule 
specifies  the  type  of  data  that  must  be 
included  in  primary  displays  and  how  it 
is  lo  be  included.  In  addition,  carriers 
themselves  will  perform  all  data 
manipulations  to  establish  the  code  to 
be  included  in  the  CRS.  These  features 
of  the  rule  substanually  reduce  the  risk 
of  bias.  The  rule  permitting  carriers  to 
calculate  on-time  performance  codes 
based  on  voluntary'  reporting  to  DOT. 
and  requiring  vendors  to  display  those 
codes  should  also  reduce  the  risk  of 
bias.  It  provides  carriers  with  even 
greater  control  over  how  the  on-time 
performance  of  their  flights  is  reported 
in  primary  CRS  displays. 

Concerning  the  CRS  fee  issue.  DOT  is 
currently  studying  CRS  fee  levels  in  its 
inquiry  in  Docket  44643.  The  fee 
questions  raised  by  the  commenters  in 
this  rulemaking  should  not  be  studied  in 
isolation,  and  we  will  address  questions 
relating  to  overall  fee  levels  in  the 
general  CRS  inquiry.  In  any  event,  the 
direct  costs  to  vendors  for  complying 
with  the  rule  should  be  modest.  In  these 
circumstances,  increased  compliance 
costs  should  not  provide  vendors  with 
any  justification  for  substantial 
increases  in  fee  levels. 

3.  Costs  of  the  CRS  Requirement 

Vendor  commenters  (except  for 
American]  also  expressed  concerns  over 
the  cost  of  the  rule.  As  shown  in  the 
Regulatory  Evaluation,  the  direct  costs 
of  providing  information  to  DOT  and  in 
CRS  displays  should  be  modest 
Moreover,  as  shown  in  the  evaluation, 
the  costs  to  vendors  should  be  a 
relatively  minor  portion  of  this  total.  In 
addition,  DOT  has  fashioned  the  rule  in 
a  way  to  minimize  the  cost  impact  on 
vendors.  The  final  rule  avoids  the 
programming  costs  of  a  second  screen. 
United's  estimate  of  substantial  CRS 
costs  is  based  in  large  measure  on  a 
secondary  screen  requirement  and  the 
need  to  process  requests  to  view  the 
secondary  screen.  Continental's  and 
Eastern's  estimates  of  substantial 
additional  capacity  costs  also  appear  to 
be  based  on  their  anticipation  of  a  rule 
that  would  require  detailed  secondary 
displays.  Otherwise.  Eastern's  estimate 
that  a  CRS  disclosure  rule  would 
increase  its  system's  capacity 
requirements  by  eight  to  ten  percent 


would  not  be  credible.  The  inclusion  of 
a  single-digit  data  field  for  a  limited 
number  of  the  system's  displays  could 
not  represent  such  a  large  proportion  of 
the  system's  overall  capacity 
requirements.  With  a  primary  display 
requirement  involving  only  a  single  digit, 
CRS  capacity  and  operating  expenses 
should  be  much  less  than  United, 
Eastern  and  Continental  estimated. 

The  rule  also  is  designed  to  reduce 
programming  burdens  on  vendors.  The 
rule  requires  carriers  to  calculate  the  on- 
time  performance  code  for  their 
operations  and  supply  it  to  vendors  as 
part  of  basic  schedule  tapes  or  on  a 
separate  tape.  As  discussed  in  the 
Regulatory  Evaluation,  if  carriers  do  the 
former,  vendors  would  be  required  only 
to  undertake  a  one-time  reprogramming 
to  include  the  code  on  their  schedule 
and  availability  displays.  If  carriers  do 
the  latter,  then  at  most,  vendors  would 
be  required  to  develop  and  operate  a 
program  to  merge  schedule  tapes  with 
the  performance  data  tapes.  American 
states  that  SABRE  can  provide  a 
primary  display  of  the  type  specified  in 
the  rule  for  a  reasonable  cost.  The 
decision  to  require  display  of  a  single 
on-time  performance  code  also  acts  to 
reduce  the  burden  on  vendors.  Arrival 
performance  was  chosen  because  the 
comments  indicate  that  consumers  are 
likely  to  be  more  concerned  about  on- 
time  arrivals  than  on-time  departures. 

Commenters  also  expressed  concern 
that  a  CRS  display  rule  would 
substantially  increase  transaction  costs 
for  travel  agents.  Obviously  some  cost 
increases  can  be  expected.  When 
passengers  ask  about  on-time 
performance,  the  travel  agent  likely  will 
be  required  to  take  additional  time  to 
answer  questions.  Moreover,  if  addition 
of  the  perfoonance  code  does  reduce  the 
number  of  flights  that  can  be  displayed 
on  a  screen,  then  the  search  time  might 
increase.  Precise  quantification  is 
difficult,  but  it  does  not  appear  that  the 
cost  impact  on  travel  agents  will  be 
substantial,  nor  that  it  will  exceed  the 
benefits  from  the  rule. 

We  note  that  none  of  the  travel  agent 
commenters  complained  that  a  CRS  rule 
would  impose  a  substantial  burden  on 
agents. 

For  a  variety  of  reasons,  the  specific 
estimates  of  United  and  Northwest 
appear  to  be  excessive.  United's 
projection  of  potentially  millions  of 
dollars  in  increased  transaction  costs  is 
based  on  a  secondary  screen  rule.  Since 
DOT'S  rule  will  not  require  travel  agents 
to  consult  secondary  screens,  United's 
estimate  of  the  amount  of  increased 
transaction  time  appears  to  be 
excessive.  In  addition,  United 


apparently  assumes  that  every 
transaction  will  include  a  discussion  of 
performance  information,  and 
Northwest  clearly  does.  However,  our 
rule  does  not  require  travel  agents  to 
disclose  performance  data  during  each 
transaction,  only  that  the  data  be 
available.  Therefore,  United's  and 
Northwest's  assumption  may  not  be 
reasonable.  In  addition,  their  argument 
appears  to  assume  that  the  availability 
of  data  in  CRS's  should  be  treated  as  the 
cause  of  inquiries  from  passengers  and 
hence  the  source  of  increased  costs. 
However,  American's  comments  suggest 
that  the  publicity  on  flight  delays  has 
already  caused  consumers  to  ask  for 
performance  data  from  reservations 
agents.  The  same  is  likely  true  for  travel 
agents.  Such  a  trend  can  be  expected  to 
continue,  even  with  a  simple  DOT 
disclosure  rule,  if  customers  know  tht 
data  is  available  from  some  source.  The 
CRS  rule  may  well  provide  the  most 
efficient  way  for  agents  to  obtain  the 
information.  Travel  agents  could  more 
easily  determine  the  relative 
performance  levels  of  two  flights  by 
consulting  the  CRS  primary  display  than 
by  consulting  a  printed  report  published 
by  DOT  or  a  third  party. 

4.  Regulation  of  Flight  Display 
Algorithms 

DOT  is  not  at  this  time  giving  further 
consideration  to  adopting  regulations 
governing  schedule  and  availability 
display  algorithms.  In  this  connection, 
we  note  that  at  least  one  proposed 
alternative  in  this  area,  establishment  of 
minimum  elapsed  times  by  the  FAA.  is 
outside  the  scope  of  the  NPRM.  With 
respect  to  the  proposals  listed  in  the 
NPRM.  the  CRS  vendors  recently  agreed 
voluntarily  to  eliminate  the  elapsed  time 
factor  for  nonstop  flights  from  their 
display  algorithms.  This  action  may 
address  many  of  the  concerns  raised  in 
connection  with  the  NPRM's  proposal  on 
algorithms.  However,  as  noted  above, 
there  is  a  change  that  CRS  algorithms 
may  continue  to  create  incentives  for 
carriers  to  publish  unrealistic  schedules. 
We  intend  to  monitor  both  the  delay 
situation  and  vendors'  algorithms 
closely,  and  will  not  hesitate  to  initiate 
action  in  this  area  if  warranted. 

VII.  Baggage  Handling  Performance 
Reports  . 

The  Department  is  requiring  that  those 
air  carriers  subject  to  the  schedule 
performance  reporting  requirements  of 
this  rule  also  file  a  monthly  report  with 
the  Department  disclosing  the  total 
number  of  scheduled  service  passengers 
enplaned  on  their  domestic  systems  and 
the  total  number  of  reports  on 
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mishandled  baggage  received  over  their 
domestic  system.  Mishandled  baggage  is 
defined  to  include  all  baggage  reported 
as  lost,  delayed,  damaged  or  pilfered. 
Carriers  must  report  this  infurmation 
With  the  letter  transmitting  their 
schedule  performance  data  tapes  to  the 
Department  as  specified  in  the  Reporting 
Directive  issued  by  the  Office  of 
.Aviation  Information  Management 
attached  as  Appendix  1.  The  Department 
wiil  publish  comparative  bag.eagp 
handling  information  as  part  of  a 
monthly  consumer  report. 

The  Department's  current  regulations 
in  14  CFK  Part  254  establish  a  minimum 
carrier  liability  limit  (Si. 250.00]  for  loss, 
damage  or  delay  in  the  carriage  of 
baggage  in  interstate  and  overseas  air 
transportation  and  require  carriers  to 
provide  notice  of  their  limits  to 
passengers-  Minimum  liability  limits  for 
foreign  air  transportation  are  set  by  the 
Warsaw  Convention,  and  14  CFR 
221.176  provides  for  notice  about  these 
lim.its.  The  Department  currently  has  no 
reporting  requirements  on  mishandled 
baggage. 

The  NPRM  requested  comments  on 
baggage  handling  performance 
disclosure  in  response  to  Continental's 
petition  for  rulemaking  to  require 
carriers  to  report  data  on.  among  other 
things,  the  number  of  customers  whose 
baggage  is  improperly  handled  per  1.000 
passengers  enplaned  sys'emwide  and 
for  each  hub.  The  iNPRM  specifically 
asked  whether  consumers  view 
problems  with  baggage  service  as 
significant  enough  to  warrant  regulator\ 
action  and  whether  dissemination  of 
baggage  handling  data  would  be  useful. 
The  Department  proposed  to  require 
carriers  to  file  monthly  baggage  reports 
that  include  the  total  number  of  bags 
checked,  and  the  percentage  of  bags 
either  lost  or  delayed,  compared  to  total 
bags  checked.  It  asked  questions  on 
wliat  information  would  be  useful,  how 
the  information  should  be  consolidated 
(by  flight,  hub),  who  should  dissem.inate 
it,  how  it  could  be  made  comparative, 
and  the  costs  of  reporting  the 
information. 
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A.  Specific  Questions 

1.  Is  There  a  Need  for  Disclosure? 

The  Department  believes  that  there  is 
a  need  for  consumers  to  have  available 
comparative  information  on  carriers' 
baggage  handling  performance  in  order 
to  assist  in  making  flight  selection 
decisions;  consumers  clearly  expressed 
this  need  in  their  comments.  Reporting 
of  these  statistics  also  will  provide 
benefits  by  giving  carriers  the  incentive 
to  redress  their  baggage  handling 


problems  and  to  reap  the  rewards  for 
exemplary  performance. 

Comments:  Several  carriers,  including 
signatories  to  ATA's  intercarrier 
agreement,  industry  associations,  civic 
and  consumer  organizations,  and 
individuals  favor  disclosure  of 
comparative  performance  statistics  on 
lost/misdirected  baggage,  which  they 
consider  the  most  significant  area  of 
service  competition  after  on-time 
performance. 

RAA,  .America  West  and  Midway 
oppose  the  disclosure  of  baggage 
statistics  because  they  see  no  need  for 
that  information.  In  their  view,  any 
increase  in  baggage-handling  problems 
is  transitory,  a  result  of  integration 
difficulties  following  recent  mergers. 
Midway  believes  that  disclosure  of  this 
data  would  have  anticompetitive  effects. 

Response:  The  Department  believes 
that  baggage  handling  problems  exist 
irrespective  of  recent  merger  activity 
and  that  consumers  interested  in 
avoiding  these  problems  will  find 
comparative  information  useful.  Tlie  fact 
that  a  carrier  has  merged,  and  is 
correcting  a  baggage  problem,  is  not 
necessanly  of  concern  to  a  customer 
whose  baggage  is  mishandled.  If 
Midway  is  correct,  baseage  handling 
performance  reflected  in  the  data  should 
improve  after  merging  air  carriers  have 
become  fully  integrated.  The  simple 
report  that  we  are  requiring  will  enable 
consumer  comparison  of  carriers' 
general  performance  in  this  area. 

2,  Who  Must  Submit  Data? 

We  are  restricting  the  application  of 
the  baggage  reporting  requirement  to  the 
carriers  required  to  file  schedule 
performance  reports. 

Comments:  Eastern  believes  that 
baggage  handling  data  should  be 
submitted  by  all  air  carriers.  American 
argues  that  mandatory  reports  are 
necessary  from  all  scheduled  passenger 
service  carriers.  Other  commenters  did 
not  address  this  issue. 

Re.'^ponse:  We  agree  that  the  reports 
must  be  mandatory  to  ensure  that 
enough  comparable  infonnation  is 
received  to  be  useful  to  consumers. 
However,  we  have  decided  to  require 
that  only  large  carriers  report  this 
information  to  reduce  the  reporting 
burden  of  the  rule  and  to  conform  with 
its  other  reporting  requirements.  If  this 
coverage  does  not  prove  to  be 
satisfactory,  we  can  extend  the 
requirement  later. 

3.  What  Type  of  Comparative  Data  Must 
be  Submitted? 

Under  ATA's  voluntary  intercarrier 
agreement,  parties  agreed  to  file 
monthly  missing  baggage  information 


that  would  include  each  carrier's  total 
number  of  enplaned  passengers 
traveling  between  points  in  the  fifty 
states,  and  the  number  of  such 
passengers  who  arrived  at  their 
respective  destinations  without  one  or 
more  pieces  of  their  checked  baggage 
and  who  filed  a  missing-baggage  trace 
report. 

Comments:  In  addition  to  the  ATA 
and  DOT  proposals,  commenters  suggest 
other  ways  of  reporting  carriers' 
baggage  handling  performance. 
Northwest  suggests  that  baggage 
handling  should  be  reported  as  the 
number  of  passengers  who  arrived  at 
their  destination  whose  checked 
baggage  did  not  arrive  with  them  and 
who  notified  the  air  carrier  of  the  loss. 
The  New  York  Department  of  Consumer 
Affairs  suggests  that  airlines  should 
disclose  the  percentage  of  total  checked 
bags  lost  or  involuntarily  delayed.  Pan 
American  notes  that  only  information  on 
the  number  of  passengers  filing  a 
missing  baggage  trace  report  would  be 
useful. 

ARTA  argues  that  simple  statistical 
information  is  all  this  is  necessary  to 
provide  consumers  with  information  to 
compare  their  chances  of  experiencing 
baggage  problems  by  carrier.  Both 
American  and  Northwest  assert  that 
baggage  data  should  be  aggregated  on  a 
domestic  sysfemwide  basis,  but 
Northwest  is  amenable  to  including  the 
international  sector.  It  believes, 
however,  that  requiring  flight-by-flight 
information  is  not  realistic  because  of 
the  interline  problem.  Continental 
requests  that  baggage  mishandling 
involving  any  handling  by  another 
carrier  through  int€rline  service  or 
through  ramp  handling  agreements  be 
excluded  from  the  reported  data.  There 
is  no  effective  way  to  assess  blame  and 
carriers'  actions  to  shift  blame  may 
result  in  more  lost  baggage.  For  similar 
reasons.  Eastern  and  Northwest  also 
request  that  baggage  handling  problems 
involving  another  carrier  should  be 
excluded. 

Response:  We  have  decided  not  to 
require  a  baggage  report  on  the  ratio 
between  the  number  of  bags  checked 
and  the  number  of  bags  received  intact, 
because  it  does  not  necessarily  reveal 
the  number  of  passengers  who  may  be 
affected  or  what  their  experience  is 
likely  to  be  on  a  given  carrier  (one 
person  may  lose  all  five  bags  checked). 
Also,  as  Pan  American  points  out,  these 
data  are  not  normally  kept  by  carriers 
and  would  be  costly  to  produce. 

We  agree  with  ARTA,  American  and 
Northwest  that  simple  statistical  data 
are  all  that  is  necessary.  Figures  on  total 
enplaned  passengers  in  the  domestic 
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system,  exclusive  of  charters,  and  the 
tut.il  number  of  reports  filed  on 
mishandled  baggage  are  normally  kept 
and  easily  derived.  A  percentage 
derived  from  these  two  figures  is  useful 
to  consumers  as  a  general  indicator  of 
their  chances  of  experiencing  baggage 
h.indlmg  problems  with  a  particular 
carrier,  without  any  need  to  develop  a 
new  report  system  or  to  substantially 
process  the  data.  Requiring  carriers  to 
report  total  enplaned  passengers  and 
number  of  baggage  mishandling  reports 
on  a  domestic  system  basis  involves  less 
data  manipulation  than  requiring  data  to 
be  broken  out  by  hub,  airport,  or  type  of 
baggage  problem.  Although  data 
aggregated  by  hub,  for  example,  would 
reveal  to  consumers  that  a  particular 
carrier  has  more  baggage  problems  at  a 
certain  hub,  it  could  be  much  more 
burdensome  to  produce  F.ven  restricting 
the  data  required  to  only  checked 
baggage  would  make  additional  data 
manipulation  necessary.  Aggregation  of 
data  by  carriers'  domestic  systems  will 
reflect  their  individual  baggage  handling 
performance  sufficiently  for  consumer 
comparison. 

We  agree  with  Eastern,  Northwest 
and  Continential  that,  if  we  were  to 
require  aggregation  of  data  by  flight,  it 
would  be  difficult  to  assign  reponsibility 
for  mishandled  baggage  on  interline 
flights  or  where  a  carrier  contracts  with 
another  carrier  for  baggage  handling. 
Carriers  have  less  control  over  baggage 
service  in  those  situations,  which  are  the 
most  likely  to  cause  baggage  problems. 

Domestic  system  reporting  will  not 
completely  resolve  this  problem. 
Requiring  a  carrier  to  report  all  reports 
on  mishandled  baggage  it  receives  may 
still  result  in  the  inclusion  of  reports  for 
mishandling  caused  by  other  carriers: 
however,  claims  that  are  the 
responsibility  of  that  carrier  similarly 
will  be  reported  by  other  carriers.  The 
information  should  even  out  so  that  the 
domestic  system  percentage  provides 
consumers  with  a  reliable  indicator. 
This  assumption  is  used  by  the  carriers, 
themselves,  in  their  standard  industry 
interline  agreement,  which  generally 
assigns  responsibility  to  the  final  carrier 
on  the  interline  trip  to  process  any 
baggage  claims  regardless  of  fault. 

We  also  recognize  that  the  data  on 
total  mishandled  baggage  reports  made 
will  include  more  than  those  for  lost  or 
misdirected  checked  baggage.  Carriers 
also  receive  reports  on  pilferage, 
damage  and  mishandling  of  carry-on 
baggage;  consumers  want  their  baggage 
delivered  on  time  and  intact.  The  use  of 
total  reports  filed,  including  damage  and 
pilferage  reports  and  reports  for  carry- 
on  baggage,  results  in  a  simpler  report. 


with  no  need  for  the  carriers  to  break 
out  loss,  delay  or  checked  baggage 
figures.  It  also  more  accurately  reflects 
all  baggage  mishandling  problems  likely 
to  inconvenience  passengers  and  of 
which  they  are  entitled  to  be  informed. 

4.  How  Should  the  Information  be 
Submitted  or  Disseminated? 

We  are  requiring  the  carriers  covered 
by  this  rule  to  submit  their  baggage 
handling  information  to  the  Department 
with  the  cover  letter  accompanying  the 
schedule  performance  data  tapes 
submitted  to  the  Department  each 
month  as  specified  in  the  Reporting 
Directive  attached  as  Appendix  I.  The 
Department  will  publish  this  information 
monthly  as  a  rate  of  mishandled- 
baggage  reports  filed  per  100.000 
domestic  passengers. 

Comments:  The  NPRM  and  most 
commenters  contemplate  DOT 
collection  and  dissemination  of  baggage 
handling  information  on  a  monthly 
basis.  ARTA  supports  DOT  collection 
and  dissemination  of  this  information  on 
a  quarterly  basis.  The  Competitive 
Enterprise  Institute  favors  giving 
antitrust  immunity  to  travel  agents  to 
collect  and  disseminate  this  information. 
ACAP  believes  that  carriers'  carry-on 
baggage  policies  should  be  described  on 
the  back  of  ticket  jackets.  The  NYDCA 
suggested  that  baggage  data  be 
disclosed  through  the  CRSs. 

Response:  We  have  chosen  to  require 
monthly  reports  because  the  information 
provided  will  be  more  recent  and  more 
useful  to  consumers.  With  quarterly 
reports,  the  information  when  finally 
published  could  be  as  much  as  four 
months  out  of  date,  which  would  be  less 
useful  to  consumers.  Also,  this  lag  time 
would  reduce  the  incentive  for  carriers 
to  fix  baggage  problems,  if  they  could 
not  quickly  benefit  from  improved 
statistics.  ACAP's  proposal  to  include 
carriers'  carry-on  baggage  policies  on 
the  backs  of  ticket  jackets  is  beyond  the 
scope  of  this  rulemaking.  We  are  not 
requiring  disclosure  of  this  information 
through  the  CRS,  because  it  would 
involve  an  unnecessary  break-down  of 
the  data  by  flight  and  significant 
additional  costs  in  using  another  space 
on  the  display  screen.  In  any  event,  the 
Department  will  disseminate  this 
information  through  a  monthly  consumer 
report.  Travel  agents  are  free  to  provide 
this  information  to  consumers.  We 
believe  this  action  should  be  sufficient, 
but  will  continue  to  monitor  the 
situation. 

5.  What  Are  the  Costs  of  Disseminating 
This  Information? 

Comments:  Eastern.  ARTA  and 
American  believe  that  the  cost  of 
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providing  and  disseminating  simple 
statistical  data  on  passenger 
enplanements  and  baggage  reports  will 
be  low,  because  carriers  already  collect 
it.  Pan  American,  on  the  other  hand, 
claims  that,  if  the  NPRM's  approach 
were  adopted,  it  would  need  to  develop 
a  new  reporting  system  to  determine  the 
percentage  of  baggage  checked  and  lost, 
since  it  currently  does  not  collect  data 
on  the  total  number  of  bags  checked. 
This  new  system  and  the  additional  time 
needed  at  check-in  to  record  the  data 
would  be  expensive,  according  to  Pan 
American.  Markair,  a  small  intra- 
Alaskan  carrier,  argues  that  the  cost  of 
collecting  this  data  would  be 
substantial.  Midway  asserts  that  the 
expected  benefits  do  not  justify  the 
costs  of  imposing  these  reporting 
requirements.  None  of  the  commenters 
provided  any  figures. 

Re'sponse:  The  costs  of  reporting 
baggage  information  will  not  be 
significant.  We  have  estimated  that  it 
will  cost  the  industry  a  total  of  $33,600 
per  year,  based  on  $200  per  month  per 
carrier  and  14  carriers.  In  response  to 
Pan  American's  concerns,  we  are  not 
requiring  carriers  to  break  out  data  on 
the  total  number  of  bags  checked, 
something  that  many  carriers  do  not 
now  keep. 

That,  we  agree,  would  be  more  costly 
than  requiring  disclosure  of  data  already 
collected  or  readily  ascertained  by 
carriers.  We  agree  with  ARTA  that, 
after  experience  with  the  rule,  benefits 
can  be  quantified  by  comparing 
statistics  over  a  period  of  time.  To  the 
extent  that  there  is  service  competition, 
we  should  see  a  gradual  improvement  in 
baggage  handling. 

VIII.  Performance  Standards 

The  Department  is  not  adopting  a 
standard  for  on-time  performance  at  this 
time,  but  will  continue  to  review  the 
necessity  for  such  a  standard  and  may 
address  this  issue  in  a  subsequent 
rulemaking  document.  Under  14  CFR 
399.81,  the  Department  can  take 
enforcement  action  against  individual 
carriers  for  unrealistic  scheduling 
practices  and  in  fact,  as  noted  above, 
investigations  of  delays  at  several 
airports  are  now  underway  and 
enforcement  action  may  result. 

IX.  Other  Service  Quality  Indicators 

The  Department  also  proposed  to 
require  disclosure  of  information  on  air 
carrier  telephone  response  time,  lost  or 
misdirected  baggage,  denied  boardings, 
misconnections  and  cabin  amenities. 
With  the  exception  of  the  baggage 
proposal,  the  Department  at  this  time  is 
not  adopting  disclosure  rules  on  these 
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itenis.  These  issues  will  continue  to  be 
reviewed  and  may  be  addressed  in  a 
subsequent  rulemaking. 

We  note  that  the  Department 
currently  has  regulations  govemmg 
domestic  baggage  liability  and  oversales 
(denied  boardings).  14  CFR  Part  250 
requires  extensive  reporting  of  denied 
boarding  information  on  a  quarterly 
basis  (RSPA  Form  251).  and  the 
Department  publishes  this  information 
quarterly. 

X.  Discount  Fare  Marketing  Practices 

The  Department  at  this  time  will  not 
adopt  a  rule  governing  discount  fare 
marketing  practices.  This  issue  will 
continue  to  be  reviewed  and  may  be 
addressed  through  a  subsequent 
rulemaking  document, 

XT.  FA  A  Peak  Hour  Authority /FA.\ 
Authority  To  Require  Airports  To 
Impose  Peak  Hour  Pricing 

The  Department  also  sought 
comments  on  two  legislative  efforts  to 
impose  peak  hour  pncing.  These 
alternatives  will  continue  to  be 
considered,  but  will  no  longer  be 
considered  in  the  context  of  this 
rulemaking. 

XTl.  Federal  Trade  Commission 
Authority 

This  alternative  will  continue  to  be 
reviewed,  but  will  no  longer  be 
considered  in  the  context  of  this 
rulemaking. 

XIII.  Non-Legislative  Option:  Peak  Hour 
Pricing  by  Airports 

This  alternative  will  continue  to  be 
considered,  but  will  no  longer  be 
considered  in  the  context  of  this 
rulemaking. 

Department  Regulatory  Policies  and 
l^rocedures 

The  Department  has  considered  the 
impacts  of  the  final  rule  and  proposals 
still  under  review  and  determined  that 
they  are  not  major  within  the  meaning  of 
Executive  Order  12291.  The  final  rule 
and  the  proposals  are  considered 
significant  under  DOT  regulatory 
policies  and  procedures  because  of 
substantial  public  and  Congressional 
interest  and  because  they  involve 
important  Departmental  policies.  A 
regulatory  evaluation  has  been  prepared 
and  placed  in  the  rulemaking  docket. 

The  Department  has  also  considered 
the  economic  impact  of  this  rule  for  the 
purposes  of  the  Regulatory  Flexibility 
Act.  I  certify  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
None  of  the  affected  certificated  air 
carriers  are  small  businesses  within  the 


meaning  of  the  Act.  The  Department,  in 
the  .\PRM,  sought  specific  comments  on 
the  effect  of  any  action  on  smaller 
airlines  and  asked  how  any  impact 
could  be  lessened.  This  final  rule  does 
not  require  information  to  be  filed  w;th 
us  by  smaller  air  earners,  including 
those  that  RAA  argues  might  be 
considered  small  businesses.  Any  other 
possible  effects  on  small  businesses  (i.e. 
travel  agents)  may  be  an  indirect  result 
of  this  rule  only,  and  thus  the  rule  itself 
will  not  have  a  significant  economic 
impact  on  these  entities. 

The  Department  has  concluded  that 
none  of  these  proposals  would  represent 
a  major  federal  action  having  a 
significant  impact  on  the  environment 
under  the  National  Environmental  Policy 
Act. 

The  final  rule  and  some  of  the 
proposed  alternatives  still  under 
consideration  would  impose  information 
collection  requirements  that  are  subject 
to  section  3504(h)  of  the  Paperwork 
Reduction  Act.  We  have  submitted  these 
requirements  to  the  Office  of 
Management  and  Budget  for  review  and 
comment.  The  0MB  approval  number  is 
2106-0042. 

Effective  Date 

Under  section  553(d)  of  the 
Administrative  Procedure  Act.  the 
Department  finds  good  cause  to  make 
the  rule  effective  im.mediately.  In  effect. 
this  means  that  only  the  record  keeping 
requirement  will  begin  immediately. 
This  requirement  will  not  impose  a 
burden  on  most  of  the  carriers  required 
to  provide  daia  to  DOT  by  October  15. 
since  10  of  the  14  now  are  providing 
data  for  8  of  the  airports  covered  by  this 
rule.  The  other  requirements  of  the  rule 
do  not  require  action  by  the  carriers 
until  October  15  at  the  earliest,  and  thus 
making  the  rule  effective  immediately 
will  not  impose  a  significant  burden  on 
these  carriers.  In  addition,  requiring 
carriers  to  maintain  data  immediately 
will  benefit  consumers  at  the  earliest 
possible  time. 

List  of  Subjects 

U  CFR  Part  234 

Advertising,  Air  carriers,  Consumer 
protection.  Reporting  requirements. 
Travel  agents. 

14  CFR  Part  235 

Advertising,  Air  carriers.  Air 
transportation-foreign.  .Antitrust, 
Consumer  protection.  Essential  air 
service.  Travel  agents. 


Issued  in  Washington,  DC,  on  September  Z. 
1987. 

Elizabeth  Dole, 

Secretary  of  Transportation. 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  amends  Title 
14.  Chapter  IL  Subchapters  A  and  B  of 
the  Code  of  Federal  Regulations  as 
follows: 

Part  234  is  added  to  read  as  follows: 

PART  234— AIRUNE  SERVICE 
QUALITY  PERFORMANCE  REPORTS 

Sec. 

234.1  Purpose. 

234.2  Definitions. 

234.3  Applicability. 

234.4  Reporting  of  on-time  performance. 

234.5  Form  of  reports. 

234.6  Baggage-handling  statistics. 

234.7  Voluntary  reporting. 

234.8  Calculation  of  on-time  performance 
codes. 

234.9  Reporting  of  on-time  performance 
codes. 

234  10    Voluntarj'  disclosure  of  on-time 

performance  codes. 
234.11     Disclosure  to  consumers. 
23412    Waivers. 
234.13     Sunset. 

Authority:  49  U.S  C.  1302.  1324.  1374.  1377 
-ind  13«1:  5  U.S.C  553(el  and  14  CFR  302.38. 

OMB  Control  Number  The  recordkeepinp 
requirements  contained  in  this  part  have 
t)een  approved  by  the  Office  of  Management 
and  Bud^jpt  under  control  numt>er  2106-0042. 

§  234.1     Purpose. 

The  purpose  of  this  part  is  to  set  forth 

required  data  that  certain  air  carriers 
must  submit  to  the  Department  and  to 
computer  resenations  s\  stem  vendors 
in  computerized  form,  except  as 
otherv.ise  provided,  so  that  information 
on  air  earners'  quality  of  service  can  be 
made  available  to  consumers  of  air 
transportation.  This  part  also  requires 
that  service  quality  data  be  disclosed 
directly  to  consumers. 

§  234.2     Definitions. 

For  the  purpose  of  this  part: 

"Flight"  means  any  nonstop  scheduled 
passenger  flight  segment  with  a  specific 
flight  number  scheduled  to  be  operated 
pursuant  to  a  published  schedule  withm 
a  specific  origin-destination  city  pair, 
other  than  transborder  or  foreign  air 
transportation.  In  the  case  of  reporting 
to  computer  reservations  system 
vendors,  "flight"  also  means  one-stop  or 
multi-stop  single  plane  scheduled 
operations  that  include  any  flight 
segments  for  which  performance  is 
reported  pursuant  to  this  part. 
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"Lriie  '  or  "Idie  ni)>ht"  means  a  flight 
that  arrives  at  the  odte  15  minutes  or 
more  after  its  pubUshed  arrival  time. 

"Mechanical  delay"  and  "mechanical 
cancellation"  mean,  respectively,  the 
arrival  delay  (by  15  minutes  or  more)  or 
cancellation  of  a  flit^ht  scheduled  to  be 
operated  with  a  particular  aircraft  on  a 
particular  day  due  to  mechanical 
problems  on  that  aircraft  that  are 
rv!ported  to  the  Federal  Aviation 
Administration  pursuant  to  14  CFR 
121.:r)5  or  14  CFR  121.703.  Mechanical 
del,iys  will  include  delays  in  both  the 
n:,t;h'  on  which  the  mechanical  problem 
was  encountered  and  subsequent 
delayed  flights  performed  by  the  same 
aircraft,  or  the  aircraft  substituted  for  it, 
on  the  same  day,  where  the  delay  was 
attributable  to  the  initial  mechanical 
problem. 

"Mishandled-Baggage  Report"  means 
a  report  filed  with  a  carrier  by  or  on 
behalf  of  a  passenger  that  claims  loss, 
delay,  damage  or  pilferage  of  baggage. 

".\ew  Flight"  means  a  flight  added  to 
a  Cci-rii>r's  schedule  to  operate  in  a 
specific  origin-destination  city  pair  and 
not  scheduled  to  depart  within  30 
minutes  of  any  discontinued  flight  that 
was  contained  in  the  carrier's  published 
schedules  for  the  same  city  pair  during 
the  previous  month. 

"On-Time"  means  a  flight  that  arrives 
less  than  15  mintues  after  its  published 
arrival  time. 

"On-Time  Performance"  means  the 
percentage  of  scheduled  operations  of  a 
specific  night  that  an  air  carrier 
operates  on-time  during  a  month. 

"On-Time  Performance  Code"  means 
a  sinj^le  character  determined  in 
accordance  with  the  provisions  of  this 
part  that  reflects  the  monthly  on-time 
performance  of  certain  nonstop  flights 
and  single  plane  one-stop  or  multi-stop 
fiifihts.  the  schedule  and  availability  of 
which  are  listed  in  a  computer 
reservation  system  ( "CRS")  regulated  by 
14  CFR  Part  255. 

"Reportable  Flight"  means  any 
nonstop  flight  to  or  from  any  airport 
within  the  contiguous  48  states  that 
accounted  for  at  least  1  percent  of 
domestic  scheduled  passenger 
cnplanements  in  the  previous  calendar 
year,  as  reported  in  reports  submitted  to 
the  Department  pursuant  to  Part  241  of 
this  Tiile.  Qualifying  airports  will  be 
specified  periodically  in  reporting 
directives  issued  by  the  Office  of 
Aviation  Information  Management. 

"Reporting  Carrier"  means  an  air 
earner  certificated  under  section  401  of 
the  Federal  Aviation  Act  of  1958  that 
accounted  for  at  least  one  percent  of 
domestic  scheduled  passenger  revenues 
in  the  12  months  ending  March  31  of 
f.un  \  ear.  as  reported  in  reports 


submitted  to  the  Department  pursuant  to 
Part  241  of  this  Title.  Reporting  carriers 
will  be  identified  periodically  in 
reporting  directives  issued  by  the  Office 
of  Aviation  Information  Management. 

§  234.3    AppticabJIIty. 

This  part  applies  to  certain  domestic 
scheduled  passenger  flights  that  are  held 
out  to  the  public  by  certificated  air 
carriers  that  account  for  at  least  1 
percent  of  domestic  scheduled 
passenger  revenues.  Certain  provisions 
also  apply  to  voluntary  reporting  to  on- 
time  performance  by  carriers. 

§  234.4     Reporting  of  OrvTime 
Performance. 

(a)  Each  reporting  carrier  shall  file 
RSPA  Form  234  "On  Time  Flight 
Performance  Report"  with  the 
Department's  Office  of  Aviation 
Information  Management  (OAIM),  on  a 
monthly  basis,  setting  forth  information 
for  each  of  its  reportable  flights  held  out 
in  the  Official  Airline  Guide,  in 
computer  reservations  systems,  or  other 
in  schedule  publications.  The  report 
shall  be  made  in  the  form  and  manner 
set  forth  in  reporting  directives  issued 
by  the  Director,  OAIM,  and  shall 
contain  the  foUowing  information: 

(1)  Carrier  and  Flight  Number. 

(2)  Origin  and  destination  airport 
codes. 

(3)  Published  OAG  departure  and 
arrival  times  for  each  scheduled 
operation  of  the  flight. 

(4)  CRS  scheduled  arrival  and 
departure  time  for  each  scheduled 
operation  of  the  flight. 

(5)  Actual  departure  and  arrival  time 
for  each  operation  of  the  flight. 

(6)  Date  and  day  of  week  of  scheduled 
flight  operation. 

(7)  Scheduled  elapsed  time,  according 
to  CRS  schedule. 

(8)  Actual  elapsed  time. 

(9)  Amount  of  departure  delay,  if  any. 

(10)  Amount  of  arrival  delay,  if  any. 

(11)  Amount  of  elapsed  time 
difference,  if  any. 

(b)  A  reporting  carrier  shall  not  report 
any  of  the  information  specified  in 
paragraph  (a)  of  this  section  for  any 
scheduled  operation  that  was  late  or 
cancelled  due  to  a  mechanical 
cancellation  or  mechanical  delay. 

(c)  Actual  arrival,  departure  and 
elapsed  times  shall  be  measured  by  the 
times  at  which  the  aircraft  arrived  at 
and  departed  from  the  gate  or  passenger 
loading  area. 

(d)  The  published  arrival  time  and 
departure  time  of  a  flight  shall  be, 
respectively,  the  scheduled  arrival  and 
departure  times  in  effect  on  the  date  of 
the  scheduled  operation  of  the  flight,  as 
shown  in  the  most  recent  Official 


Airline  Guide,  and  in  computer 
reservations  systems.  Each  carrier  shall 
designate  a  single  computer  reservations 
system  in  addition  to  the  O'^cial  Airline 
Guide  as  the  sources  of  scheduled 
arrival  time  and  departure  time  data  in 
its  reports  to  the  Department  and  shall 
report  the  scheduled  arrival  times  and 
departure  times  listed  in  those  sources 
for  each  flight.  Scheduled  elapsed  times, 
amount  of  departure  and/or  arrival 
delay,  and  elapsed  time  difference  shall 
be  calculated  using  the  scheduled  times 
shown  in  the  designated  CRS  source. 

§234.5    Form  of  Reports. 

Except  where  otherwise  noted,  all 
reports  required  by  this  part  shall  be 
filed  with  the  Department  on  ADP 
computer  tape  in  the  format  specified  in 
reporting  directives  issued  by  the 
Director,  OAIM,  within  15  days  of  the 
end  of  the  month  for  which  data  are 
reported. 

§234.6     Baggase-Handling  Statistics. 

Each  reporting  carrier  shall  report 
monthly  to  the  Department  on  a 
domestic  system  basis,  excluding 
charter  flights,  the  total  number  of 
passengers  enplaned  systemwide,  and 
the  total  number  of  mishandled-baggage 
reports  filed  with  that  carrier.  The 
information  shall  be  submitted  to  the 
Department  within  15  days  of  the  end  of 
the  month  to  which  it  applies  and  must 
be  submitted  with  the  transmittal  letter 
accompanying  the  data  for  on-time 
performance. 

§234.7    Voluntary  reporting. 

(a)  In  addition  to  the  data  for  each 
reportable  flight  required  to  be  reported 
by  this  part,  a  reporting  carrier  may 
report  to  DOT  for  every  other  nonstop 
domestic  flight  that  it  schedules,  the 
reportable  flight  data  specified  in  this 
part. 

(b)  Any  air  carrier  that  is  not  a 
reporting  carrier  may  file  the  data 
specified  in  this  part  for  every 
reportable  flight  that  it  schedules,  or  for 
every  nonstop  domestic  flight  that  it 
schedules, 

(c)  Voluntary  reports  containing 
information  not  required  to  be  filed  (1) 
must  be  submitted  in  the  sam.e  form  and 
manner,  and  at  the  same  time,  as  reports 
containing  data  required  to  be  filed,  and 
(2)  must  be  accompanied  by  a  written 
statement  describing  in  detail  the 
information  that  is  being  voluntarily 
submitted.  A  carrier  that  files  a 
voluntary  report  must  continue  to  do  so 
for  a  period  of  not  less  than  12 
consecutive  months. 


UM  I 
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§234.8    Calculation  of  on-ttme  performance 
codes. 

(a)  Each  reporting  carrier  shall 
calculate  an  on-time  performance  code 
in  accordance  with  this  section  and  as 
provided  in  more  detail  in  reporting 
directives  issued  by  the  Director.  OAIM. 
The  calculations  shall  be  performed  for 
each  reportable  flight.  In  addition,  each 
reporting  carrier  shall  assign  an  on-time 
performance  code  to  each  of  its  single 
plane  one-stop  or  multi-stop  flight,  or 
portion  thereof,  that  it  holds  out  to  the 
public  through  a  CRS.  the  last  segment 
of  which  is  a  reportable  flight. 

(b)  The  on-time  performance  code 
shall  be  calculated  as  follows: 

(1)  Based  upon  reportable  flight  data 
provided  to  the  Department,  calculate 
the  percentage  of  on-time  arrivals  of 
each  nonstop  flight.  Calculations  shall 
not  include  flight  operations  affected  by 
mechanical  delays  or  mechanical 
cancellations  for  which  data  are  not 
n^ported  to  the  Department. 

(2)  Based  upon  the  on-time 
performance  percentage  calculated  in 
paragraph  (b|(l)  of  this  section,  assign  a 
single  digit  code  to  each  flight  that 
reflects  the  percentile  of  on-time 
performance  achieved  by  the  flight,  as 
set  forth  in  the  following  table: 

On  Time  Performance 


Code: 
9 

8  .. 
7... 
6... 
5... 
4... 
3... 
2... 
1  .. 
0... 


P&cffrnagG 


90-100 
80-69  9 
70-799 
60-69  9 
50-699 
40-49  9 
30-39  9 
X'29  9 
)0-199 
0-9  9 


(3)  For  a  one-stop  or  multi-stop  flight. 
or  portion  thereof,  listed  in  a  CRS.  the 
performance  code  for  the  nonstop  flight 
segment  arriving  at  the  destination 
listed  in  the  CRS  shall  be  used. 

(4)  In  the  case  of  a  new  flight,  carriers 
shall  assign  a  performance  code 
consisting  of  the  letter  "N."  A  flight  that 
is  not  a  new  flight  shall  be  assigned  the 
performance  code  calculated  for  the 
flight  that  it  replaces,  even  if  the  two 
Oighls  do  not  have  the  same  flight 
number. 

(c)  Carriers  shall  calculate  on-time 
performance  percentages  and  assign  on- 
time  performance  codes  on  a  monthly 
basis.  This  process  shall  be  completed 
no  latei  than  the  15th  day  of  each 
month,  when  the  reports  required  by  this 
part  are  due  to  the  Department,  and  the 
codes  shall  reflect  the  previous  month's 
operations. 


§  234.9    Reporting  of  on-time  performance 
codes. 

No  later  than  the  15th  day  of  each 
month,  each  reportmg  carrier  shall 
deliver,  or  arrange  to  have  delivered,  to 
each  system  vendor,  as  defined  in  14 
CVR  Part  255.  the  on-time  performance 
codes  required  to  be  determined  above. 
Carriers  may  report  the  codes  by 
insuring  that  they  are  included  in  basic 
schedule  tapes  provided  to  CRS  vendors 
or  by  providing  a  separate  tape  that  will 
permit  the  CRS  vendors  to  match  the 
performance  codes  with  basic  schedule 
tapes. 

§  234.10     Voluntary  disclosure  of  on-time 
performance  codes. 

(a)  .^.ny  air  carrier  may  determine,  in 
accordance  with  the  provisions  of  14 
CFR  234.8.  the  on-time  performance 
codes  for  the  flights  for  which  it 
voluntarily  provides  flight  information  to 
the  Department  pursuant  to  14  CFR 
234.7 

(b)  A  earner  ma\-  supply  these 
additional  on-time  performance  codes  to 
system  vendors  at  the  same  time  and  in 
the  same  manner  as  the  required 
disclosures  are  made  to  system  vendors, 
provided  that  voluntary  disclosures 
must  continue  for  a  period  of  not  less 
than  12  consecuti\e  months,  and  must 
be  supplied  either  (1 )  for  each  of  the 
carrier's  reportable  flights  and  each  of 
its  single  plane  one-stop  or  multi-stop 
flights,  or  portions  thereof,  that  it  holds 
out  to  the  public  through  a  CRS,  the  last 
segment  of  which  is  a  reportable  flight 
or  (2)  for  each  of  the  carrier's  domestic 
flights. 

§  234.1 1    Disclosure  to  consumers. 

During  the  course  of  reservations  or 
ticketing  discussions  or  transactions,  or 
inquiries  about  flights,  between  a 
carrier's  employees  and  the  public,  the 
carrier  shall  disclose  upon  reasonable 
request  the  on-time  performance  code 
for  any  flight  that  has  been  assigned  a 
code  pursuant  to  this  part. 

§234.12    Waivers. 

Any  air  carrier  may  request  a  waiver 
from  the  reporting  requirements  of  this 
part.  Such  a  request,  at  the  discretion  of 
the  Secretary,  or  his  or  her  delegate, 
may  be  granted  for  good  cause  show  n. 
The  requesting  party  shall  state  the 
basis  for  such  waiver, 

§234.13    Sunset 

The  provisions  of  this  part  shall 
liTminate  on  December  31.  1990. 

PART  255— CARRIER-OWNED 
COMPUTER  RESERVATION  SYSTEMS 

1.  The  authority  of  Part  255  continues 
to  read: 


Authority:  49  U.SC.  1302, 1324,  1374,  1381. 
1389,  and  1502, 

2,  Part  255  is  amended  by  adding  a 
definition  of  "on-time  performance 
code  '  to  §  255.3  and  a  new  paragraph 

(e)  to  §  255  4.  as  follows; 

§  255.3     Definitions. 

•  •  •  «  « 

"On-time  performance  code"  means  a 
single-character  code  supplied  by  a 
carrier  to  the  vendor  in  accordance  with 
the  provisions  of  14  CFT^  Pari  234  that 
reflects  the  monthly  on-time 
performance  history  of  a  non-stop  flight 
or  one-stop  or  multi-stop  single  plane 
operation  held  out  by  the  carrier  in  a 
CRS. 


§  255.4     Display  of  information. 

(e)  System  vendors  shall  use  or 
display  information  concerning  on-time 
performance  of  flights  only  in 
accordance  with  the  provisions  of  this 
part. 

(1)  Within  5  days  after  receiving  the 
information  from  participating  carriers, 
each  vendor  shall  include  in  all  primary 
schedule  and  availability  displays  the 
on-time  performance  code  for  each 
nonstop  flight  segment  and  one-stop  or 
multi-stop  single  plane  flight,  for  which 
a  participating  earner  provides  a  code. 

(2)  A  system  vendor  shall  not  use  on- 
time  flight  performance  as  a  ranking 
factor  in  ordering  information  contained 
in  a  primary  display. 

(3)  Except  as  otherwise  specifically 
provided  in  this  part,  a  system  vendor 
shall  not  provide  any  information  about 
on-time  performance  in  a  CRS  on  any 
iiir  carrier  or  foreign  air  carrier  unless 
that  information  is  based  on  data 
reported  to  the  Department.  Any  such 
information  shall  be  displayed  in  an 
unbiased  fashion  and  in  the  same 
manner  for  all  participating  carriers  that 
report  to  the  Department. 

(Approved  by  the  Office  of  Management 
nnd  Rudgct  under  control  number  2106-0042.) 

.'\ppendix  I — Reporting  Directive — 
Office  of  Aviation  Information 
.Management.  RSPA 

[Editorial  Note. — This  appendix  will  not 
appear  in  the  Code  of  Federal  Regulations.! 

I.  Introduction 

II.  Applicability 

III.  Definitions 

IV.  Data  Requirements  for  DOT  On- 

Time  Disclosure  Reports 
\'  Report  Format  and  Instructions  for 
On-Time  Disclosure  Reports  and 
Mishandled-Baggage  Reports 
VI.  Submission  of  Reports 
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VII.  Record  Retention 
VIII  Dd!d  Requirements  and  Instuctions 
for  CRS  Disclosure 

I.  Introduction 

Pdft  234  of  the  Depdrtment's 
Resuldtions,  "Airline  Service  Quality 
Performance  Reports."  requires  certain 
U.S.  air  carriers  to  submit  scheduled 
flight  performance  data  and  mishandled- 
bagsage  information  to  the  Department, 
and  to  provide  certain  on-time 
performance  codes  to  CRS  vendors. 
These  data  will  be  used  to  monitor  each 
carrier's  on-time  performance  and 
baggage  handling,  and  to  provide 
information  to  consumers.  The 
scheduled  Tliuht  performance  data  will 
he  filed  on  RSP.A  Form  234,  "On-Time 
Flight  Performance  Report."  The 
mishandled-baggage  information  will  be 
submitted  as  a  one-page  addendum  to 
Form  234  with  the  required  certification 
and  transmittal  letter.  The  on-time 
performance  codes  will  not  be  filed  with 
the  Department,  but  shall  be  computed 
and  supplied  to  CRS  vendors  in 
accordance  with  the  procedures  set 
forth  in  §§  234.8  and  234.9  and  in  this 
reporting  directive. 

11  .\ppiicability 

1  Flach  reporting  air  carrier  providing 
scheduled  domestic  passenger 
operations  at  a  reportable  airport  shall 
file  RSPA  Form  234.  "On-Time  Flight 
Performance  Report."  if  its  share  of  the 
industry's  total  domestic  scheduled- 
service  passenger  .'■evenues  e.xceeds  one 
percent,  based  on  Form  41  data  for  the 

12  months  ended  March  31,  1987. 

2.  The  reporting  air  carriers  are 
Alaska  Airlines,  American  Airlines, 
America  West  Airlines.  Continental 
Airlines.  Delta  Air  Lines,  Eastern  Air 
Lines,  Northwest  Airlines,  Pacific 
Southwest  Airlines,  Pan  American 
World  .Airways.  Piedmont  Aviation. 
Southwest  Airlines,  Trans  World 
Airlines,  USAir.  and  United  Air  Lines. 

3.  The  reportable  airports  with  respect 
to  which  data  must  be  submitted  to  the 
Department  are  those  airports  located 
within,  the  48  contiguous  states 
enplaning  one  percent  or  more  of  the 
industry's  domestic  scheduled-service 
passengers,  as  reported  on  Form  41. 
Schedule  T-3(a),  and  summarized  in  the 
publication  Airport  Activity  Statistics  of 
Certificated  Air  Carriers  for  the  12 
Months  Ended  December  31.  1986 
(Preliminary).  The  27  reportable  airports 
are: 


.Atlanta.  Hartfield  Infl ATL 

Boston.  Logan  Intl BOS 

Charlotte.  Douglas CLT 

Chicdgo.  O'Hare ORD 
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Ddllas-Ft.  Worth  Intl DFW 

Denver,  Staplelon  Intl DE.N 

Detroit,  Metro  Wayne  Cnty DTW 

Houston  Interconlinental lAH 

Los  Angeles  International LAX 

Las  Vegas,  McCarran  Intl LAS 

Memphis  International MEM 

Miami  International _ MIA 

Minneapolis-St.Paul  Intl MSP 

Newark  International EWR 

New  York.  LaGuardia LGA 

New  York,  JFK  Iritl JFK 

Orlando  Intl MCO 

Phoenix,  Sky  Harbor  Intl PHX 

Pittsburgh,  Greater  Intl PIT 

Philadelphia  Intl PHL 

San  Francisco  Intl SFO 

St.  Louis.  Lambert STL 

Seattle-Tacoma  Intl SEA 

Salt  Lake  City  Intl SLC 

San  Diego  Intl..  Lindbergh  Fid SAN 

Tampa  International TPA 

Washington.  National OCA 


4.  The  reportable  flight  operations  for 
which  data  must  be  submitted  to  the 
Department  are  all  scheduled  nonstop 
domestic  passenger  operations  by  a 
reporting  air  carrier  to  or  from  any 
reportable  airport,  except  that  reporting 
carriers  shall  not  submit  data  to  the 
Department  for  any  scheduled  flight 
operation  that  was  delayed  or  cancelled 
due  to  a  mechanical  delay  or 
mechanical  cancellation  as  defined  in 

§  234.2  of  the  Department's  Regulations. 

5.  In  addition  to  the  required  data  for 
each  reportable  flight  which  must  be 
submitted  to  the  Department  a  reporting 
carrier  may  also  submit  the  required 
data  for  every  other  nonstop  domestic 
passenger  flight  it  holds  out  to  the  public 
pursuant  to  a  published  schedule.  In 
addition,  any  carrier  not  included  in 
paragraph  11.2.  of  this  reporting  directive 
may  voluntarily  become  a  reporting 
carrier  and  submit  Form  234  for  its 
reportable  flights  or  for  every  nonstop 
domestic  passenger  flight  it  holds  out  to 
the  public  pursuant  to  a  published 
schedule,  provided  that  the  Director, 
Office  of  Aviation  Information 
Management  (OAIM),  is  advised 
beforehand.  Sudi  voluntary  data  must 
be  submitted  for  a  minimum  of  12 
consective  months.  The  voluntary 
submissions  must  meet  the  exact 
reporting  specifications  set  forth  in  this 
reporting  directive.  Volunteering 
carriers  that  wish  to  discontinue 
reporting  after  one  year  must  advise  the 
Director.  OAIM,  a  minimum  of  30  days 
before  discontinuance,  so  that  the 
necessary  changes  can  be  made  to  the 
Department's  data  programs. 

6.  Changes  in  reporting  air  carriers 
and  reportable  airports  will  be  made  as 
necessary  by  the  Director,  OAIM,  under 
authority  delegated  in  §  385.27  of  the 
Department's  Regulations. 


III.  Definitions 

Definitions  used  in  this  directi\'e 
include  those  in  §  234.1  as  well  as  the 
following: 

1.  "CRS"means  a  "system"  as  defined 
in  §  255.3  of  the  Department's 
Regulations. 

2.  "Domestic  operation"  means  a  flight 
operation  within  or  between  the  50 
states  of  the  United  States,  the  District 
of  Columbia,  the  Commonwealth  of 
Puerto  Rico  and  the  U.S.  Virgin  Islands. 
Transborder  operations  are  not 
included. 

3.  "Flight,"  for  purposes  of  the  data  to 
be  reported  to  the  Department,  means 
one  or  more  scheduled  nonstop 
operations  identified  by  a  specific  flight 
number  in  conjunction  with  a  specific 
origin-destination  citv-pair  designation; 
e.g..  flight  102  DCA-ATL-MIA  includes 
two  separate  flights  (DCA-ATL.  ATL- 
MIA). 

4.  "Flight."  for  purposes  of  CRS 
disclosure,  means  nonstop  operations  as 
defined  above,  plus  scheduled  one-stop 
and  multi-stop  operations  identified  by  a 
specific  flight  number  in  conjunction 
with  a  specific  origin-designation  city- 
pair  designafion;  e.g.,  flight  102  DCA- 
ATL-MIA  includes  three  separate  flights 
for  purposes  of  CRS  disclosure  (DCA- 
ATL,  ATL-MIA,  DCA-MIA). 

5.  "Flight  operation"  means  a  specific 
operation  of  a  given  flight  on  a  given 
day;  e.g.,  if  flight  102  DCA-ATL 
operated  daily,  it  had  31  flight 
operations  in  July. 

IV.  Data  Requirements  for  DOT  On- 
Time  Disclosure  Reports 

1.  Each  reporting  air  carrier  shall  file 
Form  234  for  each  calendar  month 
beginning  with  the  month  of  September 
1987.  Each  report  shall  include  all 
nonstop  domestic  passenger  scheduled 
flight  operations  by  the  reporting  carrier 
that  serve  one  or  more  of  the  reportable 
airports  except  operations  that  were 
delayed  or  cancelled  because  of  a 
mechanical  problem  as  defined  in 

§  234.2. 

2.  For  each  nonstop  flight  operation 
serving  a  reportable  airport,  the 
following  data  elements  shall  be 
reported: 

A.  Carrier  (Two  Letter  Code) 

B.  Flight  Number 

C.  Departure  Airport  (Three  Letter  Code) 

D.  Arrival  Airport  (Three  Letter  Code) 

E.  Date  of  this  Flight  Operation  (Year/ 
Month/Day) 

F.  Day  of  Week  of  this  Flight  Operation 
(Monday  =  1, .  .  .  Sunday  =  7) 

G.  Scheduled  Departure  Time  as  Shown 
in  the  Official  Airline  Guide  (OAG) 
Pursuant  to  §  234.4(d) 
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H.  Scheduled  Departure  Time  as  Shown 

in  the  CRS  Selected  by  the  Carrier  as 

Its  Data  Source  Pursuant  to  §  234.4(d) 
I.  Gate  Departure  Time  (Actual)  in  Local 

Time 
J.  Scheduled  Arrival  Time  as  Shown  in 

OAG 
K.  Scheduled  Arrival  Time  as  Shown  in 

CRS 
L.  Gate  Arrival  Time  (Actual)  in  Local 

Time 
.M.  Difference  in  Mmutes  Between  OAG 

and  CRS  Scheduled  Departure  Time: 

G  minus  H 
N.  Difference  in  Minutes  Between  OAG 

and  CRS  Scheduled  Arrival  Time:  J 

minus  K 
O.  Scheduled  Elapsed  Time  Per  CRS  in 

Minutes:  K  minus  H 
P.  Actual  Gate  to  Gate  Time  in  Minutes; 

L  miinus  1 
Q.  Departure  Delay  (Difference  in 

Minutes  Between  Actual  Departure 

Time  and  CRS  Scheduled  Departure 

Time):  I  minus  H 
R.  Arrival  Delay  (Difference  in  Minutes 

Between  Actual  Arrival  Time  and 

CRS  Scheduled  Arrival  Time):  L  minus 

K 
S.  Elapsed  Time  Difference  (Difference 

in  Minutes  Between  Actual  Elapsed 

Time  and  CRS  Scheduled  Elapsed 

Time):  P  minus  O 

3.  The  data  format  for  the  elements 
listed  in  paragraph  2  above  shall  comply 
exactly  with  the  flight  record  field 
specifications  set  forth  in  Section  V  of 
this  reporting  directive. 

4.  AH  scheduled  and  actual  arrival 
and  departure  times  shall  be  reported  in 
local  time  using  a  24  hour  clock:  e.g.  3:15 
p.m.  shall  be  1515.  In  using  local  time, 
the  reporting  carrier  must  adjust  for  time 
zone  differences  in  computing  data 
elements  O.  P,  and  S. 

5.  Minutes  shall  be  reported  in  whole 
minutes:  e.g.,  two  hours  =  120. 

6.  Flight  operations  that  begin  and  end 
in  different  months  shall  be  reported  in 
the  month  in  which  they  begin. 

7.  Extra  section  flight  shall  not  be 
reported. 

8.  Flight  cancellation  information 
(other  than  mechanical  cancellations  as 
defined  in  §  234.2)  shall  be  incorporated 
in  the  appropriate  flight  record  for  the 
cancelled  flight  operations  by  entering 
four  zeros  in  data  field  I  (Gate  Departure 
Time)  and  four  zeros  m  data  field  L 
(Gate  Arrival  Time), 

9.  Information  on  fl;ghts  which 
operated  but  were  diverted  to  an 
alternate  destination  shall  be 
incorporated  in  the  appropriate  flight 
record  for  the  diverted  flight  operation 
by  entering  the  actual  departure  time  in 
data  field  I  (Gate  Departure  Time),  and 
four  zeros  in  data  field  L  (Gate  Arrival 
TimeJ. 


10.  All  numeric  fields  for  which  data 
are  unavailable  shall  be  zero-filled. 

11.  Any  data  field  resulting  from 
calculations  involving  such  zero-filled 
fields  shall  also  be  zero-filled. 

12.  For  data  fields  Q.  R.  and  S,  use 
positive  numbers  to  indicate  time  in 
minutes  for  departure/arrival/elapsed 
time  delays.  Use  negative  numbers  to 
indicate  time  in  minutes  for  departures, 
arrivals  ahead  of  schedule  and  elapsed 
times  less  than  scheduled. 

13.  Fields  M,  N,  Q.  R,  and  S,  which 
may  contain  either  a  positive  or  a 
negative  value,  should  indicate  this 
attribute  with  the  appropriate 
hexadecimal  characters  m  the  zone 
portion  of  the  unit's  position  m  the  field, 
as  follows: 

For  positive  values:  Use  the 
hexadecimal  character  "C"  (bit 
configuration  1100).  Example:  Positive  23 
iscodedas:FOFOF2C3. 

For  negative  values:  Use  the 
hexadecimal  character  "D"  (bit 
configuration  1101).  Example:  Negative 
138  is  coded  as:  FO  Fl  F3  D8. 

If  the  field  has  a  zero  value,  code  it  as 
FO  FO  FO  FO. 

14.  All  numeric  fields  shall  be  nght 
justified,  with  leading  zeros. 

V.  Report  Format  and  Instructions  for 
On-Time  Disclosure  Reports  and 
Mishandled-Baggage  Reports 

1.  Transmittal  Letter.  A  transmittal 
letter  shall  accompany  each  carrier's 
data  submission.  The  transtnittal  letter 
must  identify  the  carrier  and  the  month 
and  year  for  which  the  data  are  being 
submitted,  and  contain  the  following 
information: 

(A)  A  certification  statement  signed 
by  an  appropriate  official  of  the 
reporting  carrier  The  certification 
statement  shall  read: 

I,  the  undersigned  (Title)  of  the 

above-named  air  carrier,  certify  that  the 
attached  ADP  tape  of  RSPA  Form  234,  "On- 
Time  Flight  Performance  Report,"  and  the 
attached  Mishandled-Baggage  Report,  are  to 
the  best  of  my  knowledge  and  belief,  true, 
correct  and  complete  reports  for  the  period 
stated. 

Date:  

S.enature:  

Ndme  (Please  Type  or  Print):    

(B)  the  name(s)  and  telephone 
numberfs)  of  the  air  carrier's  staff  who 
can  be  contacted  to  resolve  problems 
regarding  both  carrier  data  and  ADP 
technical  matters. 

(C)  for  control  purposes,  a  statement 
indicating  the  total  number  of  flight 
operations  and  unique  flight  numbers  in 
the  Form  234  .ADP  tape  submission. 

(D)  a  mailing  address  for  tape  returns. 

(E)  for  the  initial  submission,  a 
description  of  the  data  submitted. 


specifying  whether  the  tape  includes 
data  only  for  the  reportable  airports  or 
for  all  domestic  scheduled  nonstop  flight 
operations, 

(F)  for  the  initial  submission  and  for 
subsequent  changes,  a  statement 
identi^ing  the  sources  of  the  scheduled 
arrival  and  departure  times  used  in  the 
report:  (1)  Official  Airline  Guide  in 
effect  as  of  (date)  ;  and  (2)  the 

computer  reservation  system  used  for 
reporting  purposes,  pursuant  to 
§  Z34.4{d). 

2.  Mishandled-Baggage  Report.  The 
reporting  carriers  Mishandled-Baggage 
Report  shall  be  attached  on  a  separate 
sheet  of  paper  to  the  transmittal  letter. 
This  report  shall  show  the  mishandled- 
baggage  information  for  the  reporting 
month  and  include  the  following  items: 

Name  of  Carner  

Mcnth  and  Year  of  the  Data  Included  in  the 

Report    

Number   of  Domestic  Scheduled  Passengers 

Enplaned    

Number  of  Mishandled-Baggage  Reports  Filed 
with  Carrier 

3.  ADP  Tape  Requirements.  (A)  Form 
234.  "On-Time  Flight  Performance 
Report."  shall  be  filed  on  ADP  magnetic 
tape.  The  data  will  be  reported  without 
summarization,  with  a  separate  flight 
record  for  each  reportable  flight 
operation.  Flight  records  shall  be 
sequenced  by  date  of  night  (field  E) 
within  market  (fields  C  and  D).  within 
flight  number  (field  B). 

(B)  The  format  for  the  ADP  magnetic 
tape  shall  be: 

(1)  Magnetic  tape  specifications. 
IBM  compatible  9-track  EBCDIC 

recording  tape. 

Recording  density  of  6250  or  1600  bpi. 

Record  Length  =  71,  Block  size  = 
14200. 

(2)  External  tape  lable  information. 

•  Carrier  name. 

•  Month  and  year  of  data  reported. 

•  File  identification. 

•  Name  and  Phone  Number  of  ADP 
Contact. 

(3)  The  order  of  recorded  information. 

•  Volume  label. 

•  Header  labels. 

•  Data  records. 

•  Trailer  labels. 

(4)  Volume,  header,  and  trailer  label 
formats. 

Use  standard  IBM  label  formats. 

The  file  identifier  field  of  the  header 
labels  shall  be  ON  TIME  SYSTEM  XX. 
where  XX  is  the  carrier's  two  letter 
code. 

(51  Magnetic  tape  nonstop  segment 
record  layout. 
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Field  Specifications  for  Form  234.  DOT  On-Time  Disclosure  Reports 


Field  and  descnpoon 


A— uarnef  code    „ 

B— (-liqni  numoet      _ „,„__ 

C — 0>qin  airpcxi  code..„ „.„ . „..„_ 

D— OesHTaiFon  ai'pofi  code    ___„__.___,... 

E— Dale  o*  ftigfit  ociefaiion  „^,_ 

F  —Coy  oI  trie  wee*  ot  tti.s  ttighi  operation  .„ 

G— Scfieduied  deoarti/re  twTe  per  OAG __...__„_ „. 

H— Scheduled  Depanure  lir.ie  per  CflS . „ 

* — Cjdie  departure  tme  (actual)     „_„ 

J  — Scr>edLiied  arnvai  ttme  per  OAG „ 

K— Scheduled  amvai  tirrie  per  CflS  ..._ 

L-Gate  arrrvai  time  (act\jal) 

M-DiHp<erv;e  be^*ee^  OAG  and  CRS  sched.  departure  timel 

r<— OHereoce  Between  OAG  and  CRS  9C*ied,  amval  ttne 

O— SctHMuied  elapsed  line  per  CRS 

P— Actjai  gate  to  gate  eme  _ _ _. 

Q— Departure  3eiay  ti-ie  (actual  rrwius  CRS) 

R— Arrrvai  OiAat  time  (actual  rrmus  CRS) „ „.„ „ 

S— Elapsed  time  ditfererKe  (actual  mms  CRS) , 


(6/ Standards.  It  is  the  policy  of  DOT 
to  support  the  American  National 
Standards  Institute  and  the  Federal 
Standards  activity  in  ail  data  processing 
and  telecommunicalion  matters.  It  is  our 
intention  that  all  specifications  in  this 
reporting  directive  are  in  compliance 
with  standards  promulgated  by  these 
organizations. 

V'l  Submission  of  Reports 

1.  Address.  The  address  for  the  Form 
234  data  submission  and  the 
Mishandled-Bagoage  Report  is: 
Office  of  Aviation  information 

Management,  DAI-1.  Room  4125, 
Department  of  Transportation, 
Research  and  Special  Programs 
Administration,  400  Seventh  Street. 
SW..  Washington,  DC  20590 

2.  Due  Dates.  The  due  date  for  Form 
234  and  the  Mishandled-Baggage  Report 
is  the  15th  day  of  the  month  following 
that  to  which  the  data  are  applicable.  If 
the  15th  day  falls  on  a  weekend  or 
Federal  holiday,  the  submission  will  be 
due  at  the  beginning  of  the  next  work 
day. 

3.  Enforcement.  Penalties  for  late 
filing  or  noncompliance  with  these 
reporting  requirements  will  be  assessed 
in  accordance  with  sections  901  and  902 
of  the  Federal  Aviation  Act  of  1958,  as 
amended. 

4.  Missin<^  or  !ncon:plvte  Records. 
Any  carrier  subject  to  this  directive 
which  does  not  file  the  required  data  for 
any  period,  or  files  incomplete  data, 
shall  submit  a  sworn  statement  of  an 
officer  that  the  carrier  was  unable  to 
provide  the  data  because  it  did  not  have 
and  could  not  obtain  the  necessary 
records.  That  statement,  as  well  as  the 
veracity  of  the  information  and  data 
submitted,  will  be  subject  to  18  U.S.C. 
1001,  regarding  criminal  penalties  for 
false  statements  made  to  a  government 
agency.  The  statement  shall  be  filed 
with  the  Director,  Office  of  Aviation 


Type 


Alpha.. 
Num.... 
Alpha.. 
Alpha.. 
Num.... 
Num.... 
Num.... 
Num.... 
Num.... 
Num.... 
Num.... 
Num  ... 
Num.... 
Num.... 
Num.... 
Num.... 
Num.. 
Num.  . 
Num 


Information  Management,  at  the  address 
in  paragraph  1  above, 

5.  Special  Circumstances.  Requests 
for  waivers,  exceptions,  extensions  or 
other  considerations  shall  be  submitted 
in  written  form  to  the  Director,  Office  of 
Aviation  Information  Management,  at 
the  address  in  paragraph  1  above. 

6.  Return  of  Tapes.  ADP  tapes  will  be 
returned  to  the  carrier  after  the  data 
have  been  reviewed  and  any  problems 
resolved. 

VII.  Record  Retention 

Form  234  and  the  Mishandled-Baggage 
Report  shall  be  considered  statistical 
reports  by  the  Department.  The  record 
retention  requirements  for  statistical 
reports  are  governed  by  Part  249 
"Preservation  of  Air  Carrier  Records"  of 
the  Department's  Regulations. 
Specifically,  §  249.20-6  requires  the 
information  supporting  a  statistical 
report  to  be  maintained  by  the  carrier 
for  3  years. 

V'lII.  Data  Requirements  and 
Instructions  for  CRS  Disclosure 

As  required  by  §  234.8  of  the 
Department's  Regulations,  each 
reporting  earner  providing  data 
pursuant  to  this  directive  shall  calculate 
a  on-time  performance  code  for  each 
reportable  (nonstop)  flight  included  in 
its  monthly  data  submission  to  the 
Dtjpartmenl,  and  for  each  one-stop  or 
multi-stop  flight  that  includes  a 
reportable  flight  segment  as  specified 
below.  That  calculation  shall  be  carried 
out  as  follows: 

1.  Each  reporting  carrier  shall  compute 
the  arrival  delay  in  minutes  for  each 
reported  (nonstop)  flight  operation  in  its 
monthly  data  submission  by  subtracting 
the  scheduled  arrival  time  for  each  flight 
operation  per  its  CRS  records  (data  field 
K)  from  the  actual  gate  arrival  time 
(data  field  L). 


1-2 
3-6 
7-9 
10-12 
13-18 
19 
20-23 
24-27 
28-31 
32-35 
36-39 
40-43 
44-47 
48-51 
52-55 
56-59 
60-63 
64-67 
68-71 


length 


Remarks 


Format:  yymmdd. 

Mon  -  1.  Sun -7. 
Local  time,  24-hr 
Local  time,  24.hr 
Local  time,  24  hr 
Local  lime,  24-hr 
Local  ime.  24.hr 
Local  time.  24-hr 
In  rt^inutes  (2  hrs 
In  minutes 
In  mtmites 
In  minutes 
In  minutes 
In  minutes 
In  minutes. 


clock, 
dock 
clock, 
clock 
clock 
clock 
^120) 


2.  Using  the  data  derived  from  the 
computation  in  paragraph  1  above,  each 
reporting  carrier  shall  calculate,  for  each 
nonstop  flight  in  its  data  submission,  the 
percentage  of  that  flight's  operations 
during  the  month  that  were  on  time  (i.e., 
arrived  within  15  minutes  of  the  CRS 
scheduled  arrival  time).  The  calculation 
shall  be  performed  by  dividing  the 
number  of  reported  operations  of  each 
flight  that  arrived  less  than  15  minutes 
after  the  scheduled  arrival  time,  by  the 
total  number  of  reported  operations  of 
that  flight  during  the  month. 

3.  For  purposes  of  this  calculation,  any 
flight  operation  that  was  delayed  or 
cancelled  due  to  a  mechanical  delay  or 
mechanical  cancellation  as  defined  in 

§  234.2,  shall  be  excluded  from  both  the 
numerator  and  the  denominator.  All 
cancelled  and  diverted  flight  operations 
not  attributable  to  mechanical  problems 
as  defined  in  §  234.2  shall  be  included  in 
both  the  numerator  and  the  denominator 
and  counted  as  late  flights. 

4.  Each  reporting  carrier  shall  convert 
the  percentage  derived  from  the 
computations  in  paragraphs  2  and  3  into 
a  one  digit  CRS  on-time  performance 
code  for  each  reportable  flight  operated 
during  the  month,  as  follows: 


Purcpni  of  operations^  the  flight  thai 

w^re  on -lime 


90  to  100.0 . 
80  to  89.9 ... 
70  to  79.9 ... 
60  to  69.9 ... 
50  to  59.9 ... 
40  to  49.9 ... 
30  to  39.9 ... 
20  to  29,9 ... 
10  to  19.9... 
0  to  9.9  


ens  on  time 

performance 

code 

9 
8 

7 
6 
5 
4 
3 
2 
1 
0 


5.  New  flights  as  defined  in  §  234.2  for 
which  no  on-time  percentage  is 
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available  yet  shall  be  designated  with 
the  CRS  data  code  "N"  (no  record). 

6.  Each  reporting  carrier  shall  include 
the  appropriate  one  digit  CRS  code  (0 
through  9,  or  "N")  as  a  standard  data 
element  in  each  flight  schedule  it 
provides  to  the  OAG  and/or  any  CRS 
vendor(s),  for  every  reportable  flight. 

7.  In  addition,  using  the  procedure 
illustrated  in  this  paragraph,  each 
reporting  carrier  shall  include  the 
appropriate  one  digit  CRS  code  (0 
through  9,  or  "N")  as  a  standard  data 
element  in  each  flight  schedule  it 
provides  to  the  OAG  and/or  any  CRS 
vendor(s),  for  every  one-stop  or  multi- 
stop  flight,  or  portion  thereof,  that 
includes  a  reportable  flight  as  a  final 
flight  segment: 

Examples: 

If  flight  102  operates  EWR-DCA- 
ATL-MIA.  provide  one-time 
performance  codes  for: 

102  EVVR-DCA  (calculated  per 

paragraphs  1-5  above) 
102  DCA-ATL  (calculated  per 

paragraphs  1-5  above) 
102  ATL-MIA  (calculated  per 

paragraphs  1-5  above) 
102  EWR-ATL:  assign  102  DCA-ATL 

performance  code 
102  EWR-MIA:  assign  102  ATL-MIA 

performance  code 

102  DCA-MIA:  assign  102  ATL-MIA 
performance  code 

If  night  103  operates  BUF-SYR-EWR- 
DCA,  provide  on-time  performance 
codes  for: 

103  SYR-EWR  (calculated  per 
paragraphs  1-5  above) 

103  EWR-DCA  (calculated  per 

paragraphs  1-5  above) 
103  BUF-EWR:  assign  103  SYR-EWR 

performance  code 
103  BUF-DCA:  assign  103  EWR-DCA 

performance  code 

103  SYR-DCA:  assign  103  EWR-DCA 
performance  code 

If  flight  103  operates  MKE-DTW- 
CMH-LEX,  provide  on-time  performance 
codes  for: 

104  MKE-DTW  (calculated  per 
paragraphs  1-5  above) 

104  DTW-CMH  (calculated  per 

paragraphs  1-5  above) 
104  MKE-CMH:  assign  104  DTW-CMH 

performance  code 

8.  A  flight  that  is  not  a  new  flight  shall 
be  assigned  the  on-time  performance 
code  calculated  for  the  flight  that  it 
replaces,  even  if  the  two  flights  do  not 
have  the  same  flight  number. 

9.  No  later  than  the  15th  day  of  each 
month,  each  reporting  carrier  shall 


deliver  or  arrange  to  have  delivered  in 
its  CRS  vendor(s),  updated  on-time 
performance  codes.  If  a  carrier  relies  on 
a  third  party  to  supply  such  flight 
information  to  CRS  vendor(s),  the 
carriers  shall  provide  their  flight 
information,  including  the  appropriate 
CRS  on-time  performance  codes,  at  the 
same  time  that  the  carrier  submits  its 
monthly  flight  data  to  the  Department. 

10.  The  calculation  and  assignment  of 
on-time  performance  codes  for  flights 
other  than  reportable  flights,  as 
permitted  in  §  234.10,  shall  follow  the 
procedures  set  forth  above.  Carriers  are 
required  to  perform  those  calculations 
only  for  reportable  flights,  and  for  one- 
stop  or  multi-stop  flights,  or  portions 
thereof,  that  include  a  reportable  flight 
as  a  final  flight  segment,  but  may  do  so 
for  all  flights  at  their  option. 

11.  No  carrier  may  provide  on-time 
performance  codes  to  the  OAG  or  to  any 
CRS  vendor(s)  for  any  flight  during  any 
month  unless  the  carrier  also  provides 
the  required  flight  data  for  the  month  to 
the  Department  as  specified  in  Part  234 
and  in  this  reporting  directive. 
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DEPARTMENT  OF  TRANSPORTATION 

14  CFR  Part  234 

IDocket  No.  44827  Amdt.  So  234-21 

Airline  Service  Quality  Performance 

agency:  Office  of  the  Secretary,  DOT. 
ACTION:  Amendment  to  final  rule. 

SUMMARY:  Under  a  rule  issued 
September  2. 1987,  and  published 
elsewhere  today  in  this  edition  of  the 
Federal  Register  the  Department  of 
Transportation  (DOT  or  Department) 
required  14  air  carriers  to  submit  certain 
flight  data  to  the  Department  for  public 
dissemination,  and  to  vendors  of 
computerized  reservations  systems 
(CRS)  for  incorporation  into  their  CRS 
system  displays.  The  final  rule  provided 
a  specific  termination  date  of  December 
31. 1990.  However,  this  amendment 
deletes  that  termination  date. 
EFFECTIVE  DATE:  The  amendment  to  the 
final  rule  is  effective  September  9,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sam  Whitehorn  or  Gwyneth  Radioff,  at 
400  7th  St.,  SW.,  Washington,  DC  20.590 
or  by  phone  at  (202)  366-9307;  Barry 
Molar,  at  the  above  address  or  by  phone 
at  (202)  366-9285:  Shelton  Jackson,  at  the 
above  address  or  by  phone  at  (202)  366- 


5397;  or  Robin  Caldwell,  at  the  above 
address  or  by  phone  at  (202)  366-9059. 

1.  Supplement.irv  Information 

On  September  2, 1987,  the  Department 
issued  a  final  rule  that  required  14  air 
carriers  to  submit  certain  data  to  the 
Department  and  to  CRS  vendors.  In 
addition,  these  carriers  were  required  to 
provide  on-time  performance  data  to 
consumers,  upon  request  to  the  carriers' 
ticketing  agents. 

The  September  2  final  rule  affected 
two  parts  of  the  Code  of  Federal 
Regulations.  Part  234  and  Part  255.  It 
added  Part  234  to  require  carriers  to 
provide  certain  data  to  the  Department, 
consumers  and  to  computerized 
reservations  systems  vendors.  It  also 
had  a  specific  termination  date  of 
December  31, 1990.  Thus,  after  that  date 
carriers  would  no  longer  be  required  to 
report  data  to  the  Department  or  to  a 
CRS  veAdor  under  Part  255.  This 
automatic  termination  date  should  not 
have  been  included  in  the  final  rule. 
Therefore,  by  this  amendment.  Part  234 
is  amended  to  reflect  that  Part  234  will 
not  have  a  termination  date.  However, 
the  Department  will  review  the 
implementation  of  this  rule  2  years  after 
its  effective  date. 

Because  the  September  2  final  rule 
was  effective  upon  publication,  to 
eliminate  any  confusion,  this 
amendment  is  also  effective  upon 
publication 

List  of  Subjects  m  14  CFR  Part  234 

Advertising,  Air  carriers,  Consumer 
protection.  Reporting  requirements. 
Travel  agents. 

Issued  in  Washington,  DC  on  September  3. 

1987 

Jim  Bumley, 

Acting  Secretary  of  Transportation. 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  amends  Title 
14.  Chapter  II,  Subchapter  A  of  the  Code 
of  Federal  Regulations  a?  fiillMws: 

PART  234— AIRLINE  SERVICE 
QUALITY  PERFORMANCE  REPORTS 

1.  The  authority  for  Part  234  continues 
to  read  as  follows: 

Authority:  49  U.S.C.  1302, 1324, 1374. 1377 
and  1381;  5  U.S.C.  §  553(e)  and  14  CFR  302  38 

§234.13     [  Removed  1 

2.  Part  234  is  further  amended  by 
removing  §  234.13. 
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DEPARTMENT  OF  COMMERCE 
Patent  and  Trademark  Office 

37CFRPart  1 

[Docket  No.  70635-71351 

Deposit  of  Biological  Materials  for 
Patent  Purposes 

agency:  Patent  and  Trademark  Office, 

Commerce. 

ACTION:  Advance  notice  of  proposed 

ruiem. iking. 

summary:  This  advanced  notice  of 
proposed  rulemaking  sets  forth  proposed 
rules  and  guidelmes  that  the  Patent  and 
Trademark  Office  (PTO)  is  considering 
tn  govern  the  deposit  of  biological 
n-.ti'fridis  for  patent  purposes. 

Every  patent  must  contain  a  written 
descripiKin  of  the  invention  adequate  to 
instruct  a  person  skilled  in  the  art  to 
wfiich  the  invention  pertains  how  to 
make  and  use  the  invention.  In  certain 
instances,  such  as  with  some 
biotechnological  inventions,  the  written 
description  of  the  invention  may  not  in 
i'soit  be  adequate  to  permit 
reproduction  of  the  invention.  In  these 
cases,  the  written  description  must  be 
supplemented  by  a  deposit  of  the 
biological  material  which  constitutes  the 
invention  or  on  which  the  invention 
depends  if  the  biological  material  is  not 
otherwise  known  and  readily  available 
to  those  skilled  in  the  art.  The  deposited 
material  becomes  unconditionally 
available  to  the  public  at  the  time  the 
patent  is  granted. 

The  rules  being  considered  for 
proposal  by  the  PTO  prescribe  the 
conditions  under  which  a  deposit  must 
be  made,  the  kinds  of  materials  that  may 
be  deposited,  the  t\  pe  of  depository 
which  is  acceptable  to  the  Office,  the 
time  for  making  an  original  deposit,  the 
procedures  and  obligations  applicable  to 
the  making  and  maintaining  of  a  deposit 
and  its  possible  replacement,  the  term  of 
a  deposit  and  other  matters  relating  to 
the  deposit  of  a  biological  material.  In 
general,  the  rules  bemg  considered  by 
the  Fro  would  continue  and  clarify  both 
lon.a-standing  practices  of  the  Patent 
and  Trademark  Office  and  judicially 
developed  principles  of  patent  law.  The 
explanations  associated  with  the  rules 
that  are  ultimately  adopted  along  with 
the  substantive  content  of  the  comments 
and  responses  will  be  incorporated  into 
a  set  of  guidelines  that  will  be  published 
m  the  Manual  of  Patent  E.xamining 
Proredure. 

in  response  to  a  draft  policy  statement 
on  the  deposit  of  biological  materials  for 
patent  purposes,  which  was  circulated 
among  interested  bar  and  industry 


groups  and  published  in  the  BNA-Patent. 
Trademark  and  Copyright  Journal  on 
May  22, 1986.  the  PTO  received  twenty 
five  (25)  written  comments  directed  to 
that  draft  statement.  This  advance 
notice  addresses  the  comments 
received.  Interested  persons  are  invited 
to  comment  on  the  rules  being 
considered  for  proposal.  A  proposed 
rulemaking  could  be  made  as  early  as 
January  1988.  A  hearing  could  be  held  as 
early  as  March  1988. 
DATE:  Comments  must  be  received  on  or 
before  November  30, 1987  to  insure 
consideration. 

ADDRESS:  Address  written  comments  to: 
Commissioner  of  Patents  and 
Trademarks,  Box  4,  Washington,  DC 
20231. 

Mark  to  the  attention  of  Stanley  D. 
Schlosser  (703)  557-3065.  All  com.ments 
received  will  be  publicly  available  for 
inspection  in  the  PTO  in  room  11C28, 
Crystal  Plaza  Building  3  (2021  Jefferson 
Davis  Highway,  Arlington,  Virginia). 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Stanley  D.  Schlosser  by  telephone  at 
(703) 557-3065 

SUPPLEMENTARY  INFORMATION:  An 

applicant  for  a  patent  involving 
biological  material  must  meet  the  same 
requirements  for  disclosing  the 
invention  as  apply  to  other  kinds  of 
technology.  Ttiese  requirements  are  set 
forth  in  the  first  paragraph  of  §  112  of 
the  patent  law  (Title  35,  United  States 
Code).  The  invention  must  be  described 
in  such  full,  clear,  concise  and  exact 
terms  as  to  enable  a  person  skilled  in 
the  relevant  technology  to  make  and  use 
the  invention.  The  best  mode 
contemplated  by  the  inventor  for 
carrying  out  the  invention  must  also  be 
disclosed.  The  statutory  requirements 
for  claiming  inventions  set  forth  in  the 
second  paragraph  of  35  U.S.C,  112  also 
apply  to  inventions  involving  biological 
material.  That  is,  claims  must 
particularly  point  out  and  distinctly 
claim  that  which  applicants  for  patent 
regard  as  their  invention. 

Where  the  invention  involves  a 
biological  m.alerial  and  words  alone  are 
not  sufficient  to  describe  the  invention 
adequately  to  meet  the  requirements  of 
35  U.S.C.  112.  the  required  biological 
material  completing  the  written 
description  must  either  already  be 
known  and  readily  available  and  likely 
to  continue  to  be  available  or  be 
deposited  into  a  suitable  depository. 
Samples  of  the  deposited  material  must 
be  publicly  and  unconditionally 
available  upon  issuance  of  the  patent. 
The  deposit  will  be  considered  part  of 
the  patent  disclosure  and  taken  into 
account  in  determining  the  scope  of  the 
invention  and  related  questions  of 


infringement.  As  indicated  above,  the 
requirement  for  making  a  deposit  only 
applies  in  situations  where  the 
biological  material  is  essential  to  a 
complete  disclosure  and  either  is  not 
known  and  readily  available  to  the 
public,  or  cannot  be  readily  produced 
from  publicly  available  material 
according  to  the  information  contained 
in  the  patent. 

A  new  chapter  of  rules  of  practice 
devoted  exclusively  to  biological 
inventions,  entitled  "Deposii  of 
Biological  Materials  for  Patent 
Purposes",  would  be  added,  beginning 
with  proposed  new  rule  1.201.  This  new 
chapter  would  specifically  incorporate 
into  patent  practice  judicially  developed 
principles  applicable  to  the  deposit  of 
biological  materials  and  would  be 
consistent  with  the  duties  and 
responsibilities  of  the  United  States  as  a 
signatory  country  to  the  Budapest 
Treaty  on  the  International  Recognition 
of  the  Deposit  of  Microorganisms  for  the 
Purposes  of  Patent  Pi-ocedure.  It  must  be 
recognized,  however,  that  a 
comprehensive  body  of  patent  law  has 
not  yet  been  developed  by  the  courts 
dealing  with  the  treatment  of  inventions 
relating  to  biological  material.  In 
situations  where  the  courts  have  not 
provided  specific  guidance,  appropriate 
rules  and  procedures  are  extracted  or 
implied  as  far  as  possible  from  available 
decisions  and  existing  practices. 

The  rules  being  considered  for 
proposal  are  intended  to  apply  to  patent 
rights  pursued  under  section  101  of  the 
patent  law  (Title  35,  United  States 
Code).  Patent  applications  filed  under 
the  Plant  Patent  Act  (35  U.S.C.  161-164) 
would  be  unaffected  by  this  advanced 
notice.  However,  comments  are  solicited 
on  the  question  of  whether  the  Office 
should  consider  requiring  a  deposit  of 
plants  in  appropriate  circumstances 
where  it  is  clear  that  a  deposit  is 
possible  and  is  necessary  to  complete 
the  description  of  an  invention  under  35 
U.S.C.  162,  first  paragraph. 

New  rule  1.200  would  be  proposed  to 
define  the  nature  of  biological  material 
that  falls  within  the  scope  of  the  rules. 
The  definition  is  not  intended  to  provide 
an  exhaustive  list  of  materials  which 
may  be  deposited  in  accordance  with 
these  procedures.  Rather,  the  need  for  a 
deposit  and  the  types  of  material  which 
must  be  deposited  will  be  developed 
through  experience  and  judicial 
decisions.  Meanwhile,  some  guidelines 
can  be  provided. 

First,  biological  material  includes 
material  that  is  capable  of  self- 
replication,  either  directly  or  after 
insertion  into  a  host.  Assuming  the 
continued  viability  of  the  samples 
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deposited,  this  should  provide  a 
reproducible  supply  of  the  biological 
material  for  the  term  of  the  deposit. 

Chemical  compounds,  no  matter  how 
important  or  defined  their  biological 
activity,  are  not  regarded  as  biological 
material  within  the  scope  of  these 
regulations.  Chemical  compounds  are 
Ciipable  of  description  at  least  through 
the  identification  of  starting  materials 
and  explanation  of  appropriate 
procedures  used  in  making  the 
compounds.  It  must  not  require  undue 
experimentation  in  order  to  make  or  use 
the  chemical  compound  from  the  written 
description  in  the  patent  application. 
Thus,  materials  such  as  proteins. 
enzymes,  or  other  complex  organic 
materials  need  not  be  deposited  where 
the  written  description  alone  is 
adequate  to  enable  those  skilled  in  the 
art  to  make  and  use  the  claimed 
invention. 

Plant  material  must  be  deposited 
when  the  patent  application  is  Hied 
outside  the  Plant  Patent  Act  if  needed  to 
meet  the  requirements  of  35  U.S.C.  112. 
As  with  other  biological  material,  the 
deposit  of  plant  material  together  with 
the  written  specification  must  enable 
those  skilled  in  the  art  to  make  and  use 
the  claimed  inverition.  Thus,  if  a  plant 
itself  is  claimed,  deposit  of  plant  cells 
can  be  accepted  only  if  the  deposited 
cells  will  develop  into  the  plant  for 
which  a  patent  is  sought  through  the 
exercise  of  procedures  either  known  in 
the  art  or  taught  in  the  application 
disclosure.  Seeds  may  be  deposited,  but 
must  be  deposited  in  sufficient  quantity 
to  insure  an  adequate  and  timely  supply 
once  a  patent  is  granted.  The  PTO 
solicits  comments  on  the  setting  of  an 
appropriate  minimum  number  of  seeds 
to  ensure  availability  of  the  seed 
through  the  enforceable  life  of  the 
patent.  The  replacement  provisions  of 
proposed  rule  1.204  would  also  apply  to 
replenishing  the  supply  of  seeds  but  may 
require  special  provisions  because  of  the 
time  required  to  provide  new  seeds — eg. 
the  replacement  provision  could  be 
coupled  with  a  terminal  disclaimer 
provision  for  appropriate  reasons.  If  a 
hybrid  variety  is  claimed,  the  PTO  will 
take  a  position  that  applicant  must 
deposit  the  parent  lines  of  the  hybrid 
variety  unless  applicant  is  able  to 
establish  that  propagation  of  the  variety 
can  be  achieved  by  micropropagation  or 
other  techniques  from  the  hybridized 
seed  or  plants  grown  from  such  seed.  In 
the  latter  case,  the  deposit  of  the  hybrid 
seed  itself  would  make  an  adequate 
deposit. 

While  the  proposed  rules  under 
consideration  would  be  applicable  to 
multicellular  living  organisms  other  than 


plants,  including  animals,  it  is 
anticipated  that  inventions  relating  to 
the  development  of  animals  having  new 
and  otherwise  patentable  characteristics 
will  rely  on  the  identification  and 
description  of  a  known  and  readily 
available  animal  that  will  be  treated  in  a 
reproducible  proci'ss  to  obtain  the  new 
animal  variety.  The  PPO  is  presently  not 
aware  of  any  organization  that  is  willing 
and  able  to  undertake  the 
responsibilities  of  a  suitable  depository 
for  live  animals. 

Rule  1.201  would  be  proposed  to 
provide  an  operative  definition  of  when 
a  deposit  is  required  and  also  define 
when  a  biological  material  would  be 
considered  to  be  known  and  readily 
available  to  the  public  so  that  a  separate 
deposit  w  nuld  not  be  required.  The  third 
paragraph  of  this  rule  would  provide 
that  there  is  no  presumption  that  a 
specific  biological  material  is  required 
for  the  practice  of  an  invention  simply 
because  it  is  mentiored  in  an 
Kpplication  disclosure.  The  need  to 
make  a  deposit  of  a  biological  material 
in  accordance  with  these  rules  is 
necessitated  only  where  the  biological 
material  is  essential  to  meet  cne  or  more 
of  the  requirements  of  35  U.S.C.  112  and 
IS  not  known  and  readily  a\a;lab!e  and 
cannot  be  obtained  through  procedures 
known  in  the  art  or  described  in  the 
application  from  known  and  readily 
available  materials. 

If  a  biological  material  is  known  and 
readily  available  at  the  time  the  patent 
is  granted,  and  there  is  no  reasonable 
basis  to  believe  that  the  biological 
material  will  cease  to  be  available 
during  the  life  of  the  patent,  no 
requirement  for  a  separate  deposit 
would  be  made. 

While  it  is  not  possible  to  list  all 
circumstances  under  which  a  biological 
material  may  be  considered  to  be 
known  and  readily  available  to  the 
public,  it  is  clear  that  the  written 
description  in  the  specification  should 
be  sufficient  to  allow  one  of  ordinary 
skill  in  the  art  to  identify  and  to  obtain 
the  known  and  readily  available 
material.  The  present  commercial 
availability  of  the  biological  material 
through  normal  commercial  suppliers. 
particularly  suppliers  not  under  the 
control  of  those  relying  on  the 
availability  of  the  biological  material, 
would  make  the  material  known  and 
readily  available.  The  mere  fact  that  the 
biological  material  is  commercially 
available  only  through  the  patent  holder 
or  the  patent  holder's  agents  or  assigns 
shall  not  by  itself  justify  a  Ending  of 
non-availability,  absent  a  reason  to 
believe  that  access  to  the  biological 
material  would  later  be  improperly 


restricted.  Since  the  public  has  a 
continuing  interest  in  the  availability  of 
information  and  materials  necessary  to 
make  and  use  an  invention  claimed  in  a 
patent,  regardless  of  the  patent  holder's 
interest,  actual  distribution  of  the 
biological  matter  in  the  marketplace 
may  be  required  if  commercial 
availability  is  to  be  relied  on  to 
establish  that  a  specific  biological 
material  is  known  and  readily  available 
to  the  public. 

Evidence  that  a  biological  material  is 
known  and  readily  available  may  also 
take  the  form  of  a  reference  in  printed 
publications  or  a  declaration  of 
accessibility  by  those  working  in  the 
field  to  which  the  invention  relates 
which  establishes  wide  distribution  and 
ready  availability  of  the  biological 
material.  The  probati\  e  value  of  this 
type  of  evidence  will  depend  on  whether 
the  evidence  establishes  that  the 
biological  materials  are  known  and 
accessible  without  restriction  to  those 
who  desire  to  obtain  and  test  the 
biological  material. 

Evidence  that  a  biological  material  is 
known  and  readily  available  may  take 
the  form  of  a  statement  showing  that  it 
is  readily  identifiable  and  available  in 
nature  in  useful  form  or  that  it  is 
available  in  nature  coupled  with  the 
existence  of  a  reliable  screening  test  or 
procedure  defined  in  the  specification 
disclosure  or  known  to  those  skilled  in 
the  art  that  could  be  used  to  isolate  the 
required  biological  material  with 
reasonable  predictability  from  an 
identified  genus  of  biological  material. 
See  Taburhi  v.  Niibel.  194  USPQ  521 
(CCPA  1977).  A  deposit  made  of  a 
biological  material  that  was  known  and 
accessible  without  restriction  to  those 
who  desired  to  obtain  and  test  the 
biological  material  would  also  satisfy 
the  definition  of  being  known  and 
readily  available  to  the  public. 
However,  since  a  mere  reference  to  a 
biological  material  deposit  in  a  patent 
would  not  necessarily  mean  that  it  was 
accessible  without  restriction  to  the 
public  the  burden  would  be  on  the 
applicant  to  establish  its  ready 
availability  without  restriction  as 
through  a  statement  from  the  depository. 

New  rule  1.202  would  be  proposed  to 
define  an  acceptable  depository  for  the 
deposit  of  biological  materials  for  patent 
purposes  for  applications  before  the 
United  States  Patent  and  Trademark 
Office.  This  rule  states  that  a  deposit 
may  be  made  either  in  an  International 
Depositary  Authority  (IDA)  as 
established  under  the  Budapest  Treaty 
or  a  depository  recognized  to  be  suitable 
by  the  Patent  and  Trademark  Office. 
The  depository  may  be  domestic  or 


34882         Federal  Register  /  Vol.  52.  No.  174  /     Wednesday.  September  9.  1987  /  Proposed  Rules 


foreign  to  the  United  States,  public  or 
private.  While  it  would  be 
administratively  convenient  for  the 
Patent  and  Trademark  Office  to  limit 
acceptable  depositories  to  an  IDA.  such 
a  restricted  policy  would  not  provide  a 
patent  applicant  with  the  type  of 
flexibility  and  availability  necessary  in 
the  event  no  available  IDA  would 
accept  a  deposit  of  a  particular 
biological  material.  Nevertheless,  a 
depository  other  than  an  IDA  would  be 
called  upon  to  essentially  establish 
compliance  with  the  administrative  and 
technical  requirements  set  forth  in  the 
Budapest  Treaty  for  IDAs  in  order  to 
establish  suitability  of  the  depository  to 
the  Office.  While  there  is  a  desire  to 
provide  flexibility  to  a  patent  applicant 
in  selecting  an  appropriate  depos;tor\', 
these  guidelines  are  not  intended  to 
permit  each  patent  applicant  to  become 
its  own  depository  since  both  the  patent 
owner  and  the  public  have  an  interest  in 
the  continued  availability  and 
accessibility  of  the  deposit  during  the 
enforceable  life  of  a  patent  and  the 
public  has  a  continuing  interest  in  its 
availability  when  the  patent  is  no  longer 
enforceable. 

Paragraph  (c)  of  new  rule  1.202 
indicates  that  the  Office  will  recognize 
the  transfer  of  a  sample  to  a  suitable 
depository  from  a  depository  which 
either  defaults  or  discontinues  the 
performance  of  any  of  the  tasks  it 
should  perform.  Where  such  a  transfer 
takes  place  after  a  patent  issues,  a 
suitable  Certificate  of  Correction  would 
be  acceptable  to  identify  the  new 
depository  and/or  accession  number. 
An  appropnate  amendment  to  a  pending 
application  to  identify  the  new 
depository  and/or  accession  number 
would  not  constitute  new  matter.  Cf.  In 
re  Lundak.  227  USPQ  90  (Fed.  Cir.  1985). 

Paragraph  (d)  of  new  rule  1.202  sets 
forth  the  procedure  for  notifying  the 
Commissioner  of  the  intent  to  be 
recognized  as  a  suitable  depository  by 
the  Patent  and  Trademark  Office.  The 
depositories  recognized  as  suitable  by 
the  Office  will  be  published  in  the 
Official  Gazette  of  the  Patent  and 
Trademark  Office  as  will  the  identity  of 
a  depository  which  has  defaulted  or 
discontinued  its  performance  under 
these  rules. 

New  rule  1.203  would  be  proposed  to 
set  forth  the  time  for  making  an  original 
deposit.  An  original  deposit  may  be 
made  at  any  time  before  the  application 
is  filed  or  during  pendency  pursuant  to  a 
requirement  that  will  be  made  no  later 
than  the  date  the  Notice  of  Allowance 
and  Issue  Fee  Due  is  mailed.  The 
decision  in  Lundak  indicated  that  a 
specification  disclosure  need  not  be 
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enabling  until  such  time  as  a  patent  is 
granted.  Unless  the  examiner  and 
applicant  agree  on  whether  a  deposit  is 
required,  what  must  be  deposited  and 
the  appropriate  conditions,  the  deposit 
issues  will  be  resolved  pursuant  to  a 
rejection  under  35  U.S.C.  112.  The  time 
specified  in  this  particular  rule  for 
making  a  suitable  deposit  is  the  last 
practical  moment  that  the  Office  can 
insui;e  that  a  deposit  has  been  made  in 
accordance  with  these  regulations 
before  a  patent  is  granted.  After  the 
issue  fee  is  paid  in  an  application  the 
application  undergoes  preparation  for 
printing  for  a  period  of  8  to  10  weeks  so 
that  all  the  information  necessary  for 
printing  should  be  in  the  application  file 
and  should  have  been  approved  by  the 
examiner  as  conforming  to  these 
regulations  at  the  time  the  issue  fee  is 
paid.  Where  a  deposit  is  made  after  the 
Notice  of  Allowance  and  Issue  Fee  Due 
is  mailed,  applicant  would  be  required 
to  file  an  amendment  under  37  CFR  1.312 
to  add  a  description  of  the  accession 
number  and  depository  together  with 
any  required  statement. 

Unless  the  regular  deposit  is  made 
before  the  effective  filing  date  of  an 
application  for  patent  in  the  United 
States,  a  verified  statement  will  be 
required  from  a  person  in  a  position  to 
corroborate  that  the  biological  material 
described  in  the  application  as  filed  is 
the  same  biological  material  which  is 
deposited  in  a  suitable  depository.  The 
nature  of  this  corroboration  will  depend 
on  the  circumstances  in  the  particular 
application  under  consideration 
including  the  length  of  time  between  the 
application  filing  date  and  the  date  of 
deposit. 

New  rule  1.204  would  be  proposed  to 
define  the  circumstances  and 
procedures  for  replacing  a  deposit  which 
is  necessary  for  patent  purposes.  Failure 
to  replace  a  deposit  within  three  (3) 
months  after  learning  or  receiving  notice 
from  a  depository  that  a  replacement  is 
needed  may  cause  the  application  or 
patent  involved  to  be  treated  by  the 
PTO  as  if  no  deposit  were  made.  The 
Patent  and  Trademark  Office  will  apply 
a  rebuttable  presumption  of  an  identity 
between  the  original  and  the  replaced 
sample  in  the  event  a  deposit  is  replaced 
where  the  application  or  patent  making 
reference  to  the  deposit  is  relied  upon 
during  any  Patent  and  Trademark  Office 
proceeding. 

New  rule  1.205  would  be  proposed  to 
define  the  term  of  a  deposit  to  be  a 
minimum  of  5  years  after  the  most 
recent  request  for  the  furnishing  of  a 
sample  of  the  deposited  biological 
material  and  at  least  30  years  after  the 
date  of  deposit.  Any  deposit  which  is 


made  pursuant  to  the  Budapest  Treaty 
will  be  for  a  term  acceptable  to  the 
Office.  However,  where  a  deposit  is  not 
made  under  the  Budapest  Treaty, 
samples  must  be  stored  under  an 
agreement  that  would  make  them 
available  for  at  least  the  term  specified 
in  the  Budapest  Treaty  so  long  as  it 
extended  beyond  the  enforceable  life  of 
the  patent  for  which  a  deposit  was 
made.  The  enforceable  life  of  a  patent 
includes  the  original  term  of  seventeen 
years,  shortened  by  any  terminal 
disclaimer  or  lengthened  by  any  patent 
term  extension,  plus  six  (6)  years  to 
cover  the  statute  of  limitations  and  any 
additional  time  beyond  this  period 
where  the  enforceability  of  the  patent 
remains  in  litigation. 

The  period  for  storing  a  deposit  as 
literally  stated  in  the  Budapest  Treaty  is 
likely  to  cover  almost  all  of  the 
circumstances  before  the  Patent  and 
Trademark  Office.  However,  in  the 
event  that  the  period  of  storage  would 
expire  before  the  earliest  possible 
expiration  date  of  the  enforceable  life  of 
the  patent,  one  of  the  basic  intents  of 
Congress  to  insure  that  the  public  can 
practice  the  invention  claimed  in  an 
expired  patent  may  be  frustrated,  and  it 
is  not  believed  that  the  period  set  forth 
in  the  Budapest  Treaty  intended  for  such 
a  situation  to  arise.  The  availability  of 
the  deposited  biological  material  which 
is  essential  for  making  and/or  using  the 
subject  matter  claimed  in  the  patent  is  a 
legitimate  ground  for  concern  on  the 
part  of  the  Patent  and  Trademark  Office. 
Ex  parte  Lundak  (decided  August  21. 
1984,  reversed  on  other  grounds  In  re 
Lundak.  227  USPQ  90  (Fed.  Cir.  1985)). 
The  Board  of  Patent  Appeals  considered 
the  possibility  that  an  initially  enabling 
disclosure  might  become  non-enabling 
over  a  period  of  time.  In  re  Metcalfe.  410 
F2d.  1378,  161  USPQ  789  (CCPA  1969). 
Suggesting  that  a  rule  of  reason 
approach  similar  to  that  applied  by  the 
Court  in  Metcalfe  should  continue  to 
inhere  in  the  deposit  procedure  of  the 
Patent  and  Trademark  Office,  the  Board 
suggested  that  it  was  appropriate  to 
insist  that  the  depository  be 
contractually  obligated  to  maintain  the 
deposit  for  at  least  a  reasonable  time 
after  expiration  of  the  patent  rights.  In 
determining  whether  the  period  is 
sufficient  to  extend  beyond  the 
enforceable  life  of  the  patent,  neither  the 
possibility  of  patent  term  extension  nor 
the  possibility  of  protracted  litigation 
will  be  considered.  Where  the  minimum 
period  of  storage  would  not  extend 
beyond  the  enforceable  life  of  the 
patent,  as  where  there  is  prolonged 
pendency  of  an  application  or 
continuation  or  divisional  appUcations 
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are  involved,  one  approach  would  be  to 
require  applicant  to  undertake  to 
request  a  sample  every  five  years 
beyond  the  30  years  measured  from  the 
date  of  deposit  so  that  the  deposit  would 
be  stored  for  a  period  beyond  the 
enforceable  life  of  the  patent. 

A  non-viable  deposit  cannot  be  relied 
upon  to  supplement  a  written 
description  in  a  patent  application. 
Experience  has  shown  that  as  many  as 
10%  of  the  deposits  made  with  American 
Type  Culture  Collection  (.-XTCC]  on 
which  a  viability  test  was  conducted 
were  not  viable  when  received  at  the 
depository.  The  requirement  for 
verification  of  the  viability  of  deposits  is 
consistent  with  the  Budapest  Treaty  and 
is  a  subject  of  proposed  new  rule  1.206. 

The  viability  of  a  deposit  made  under 
the  Budapest  Treaty  is  a  requirement. 
Thus,  a  mere  statement  by  applicant,  an 
authorized  representative  of  applicant 
or  assignee  that  the  deposit  has  been 
accepted  under  the  Budapest  Treaty 
would  satisfy  this  rule.  Otherwise, 
viability  may  be  tested  by  the 
depository  or  any  other  entity  provided 
that  the  material  tested  is  received  from 
the  depository.  The  viability  test  must 
conclude  that  the  deposited  biological 
material  is  capable  of  reproduction 
directly  or  indirectly  and  no  evidence 
will  be  required  to  satisfy  the  deposit 
requirement  relative  to  the  ability  of  the 
deposited  material  to  perform  any 
function  described  in  the  application. 
However,  as  with  any  other  issue  of 
description  or  enablement,  if  the 
examiner  has  evidence  or  reason  to 
question  the  objective  statements  made 
in  the  application,  applicants  may  be 
required  to  demonstrate  that  the 
deposited  biological  material  will 
perform  in  the  manner  described. 

A  viability  statement  for  each  deposit 
which  is  not  made  under  the  Budapest 
Treaty  must  be  filed  in  the  patent 
application  and  contain  the  information 
identified  in  paragraph  (b)  of  proposed 
new  rule  1.206.  The  examiner  shall  not 
question  the  conclusion  in  a  viability 
statement  issued  by  a  depository 
recognized  under  either  proposed  new- 
rule  1.202  (a]  or  (b).  If  the  viability  test 
indicates  that  the  deposit  is  not  viable 
upon  receipt,  or  the  examiner  cannot  for 
scientific  or  other  valid  reasons  accept  a 
statement  of  viability  received  from  the 
applicant,  the  examiner  shall  so  notify 
the  applicant  stating  the  reasons  for  not 
accepting  the  statement  and  proceed 
with  the  examination  process  as  if  no 
deposit  had  been  made. 

New  rule  1.207  would  be  proposed  to 
address  the  conditions  under  which  a 
deposit  must  be  made  in  order  to  satisfy 
access  to  the  deposit.  First,  access 
during  the  pendency  of  an  application  to 


a  deposit  must  be  available  to  one 
determined  by  the  Commissioner  to  be 
entitled  thereto  under  37  CFR  1.14  and 
35  U.S.C.  122.  A  deposit  pursuant  to  the 
Budapest  Treaty  meets  this  requirement. 
Secondly,  the  deposit  must  be  made 
under  conditions  that  all  restrictions  on 
the  availability  to  the  public  of  the 
deposited  biological  material  will  be 
irrevocably  removed  upon  the  granting 
of  the  patent.  Conditions  on  the  release 
of  a  deposited  biological  material  such 
as  identifying  the  ultimate  recipient  of 
the  material,  or  a  provision  on  the 
further  transfer  of  the  material,  or  any 
other  stipulation  that  acts  as  a 
precondition  to  the  release  of  the 
biological  material  referenced  in  an 
issued  patent  will  be  considered  to  be  a 
prohibited  restriction  on  the  availability 
to  the  public  of  the  biological  material 
so  deposited.  The  depositorv'  may  be 
asked  to  provide  to  the  depositor  such 
information  as  the  identity  of  sample 
recipients  but  not  as  a  precondition  to 
release  after  the  patent  is  granted. 

Since  the  mere  description  of  a 
deposit  or  identity  of  a  deposit  in  a 
patent  specification  is  not  necessarily 
an  indication  that  a  requirement  for 
deposit  or  compliance  with  these  rules 
has  been  made,  the  Office  will  certify 
whether  a  deposit  was  stated  as  having 
been  made  under  conditions  which 
make  it  available  to  the  public  provided 
the  request  contains  the  information  set 
forth  in  Paragraph  (c)  of  proposed  new 
rule  1.207. 

New  rule  1,208  would  be  proposed  to 
set  forth  the  procedures  which  would  be 
followed  by  an  examiner  once  the 
examiner  determines  that  a  specific 
biological  material  is  both  essential  to 
make  and  use  the  claimed  invention  and 
is  not  known  and  readily  available 
within  the  meaning  of  rule  1.201(b).  It  is 
only  when  the  examiner  has  made  these 
determinations  based  on  the  record  in 
the  application  being  considered  that 
the  need  for  a  deposit  of  the  identified 
biological  material  must  be  considered. 
A  deposit  accepted  by  an  IDA  under  the 
Budapest  Treaty  shall  be  accepted  for 
patent  purposes  by  the  PTO  if  additional 
statements  are  made  that  all  restrictions 
on  the  availability  to  the  public  of  the 
deposited  material  will  be  irrevocably 
removed  upon  the  granting  of  the  patent, 
and  the  deposit  will  be  replaced  if 
viable  samples  cannot  be  dispensed  by 
the  depository. 

A  deposit  under  the  Budapest  Treaty 
would  mean  that  a  viable  deposit  has 
been  made  (Budapest  Rule  10)  in  an 
acceptable  depository  (IDA)  for  a  period 
of  five  years  after  the  most  recent 
request  and  at  least  30  years  from  the 
date  of  deposit  (Budapest  Rule  9)  under 
conditions  that  access  to  the  deposit 


will  be  available  during  pendency  of  the 
patent  application  to  one  determined  by 
the  Commissioner  to  be  entitled  thereto 
under  37  CFR  1.14  and  35  U.S.C.  122 
(Budapest  Rule  11.1).  Assurance  of 
reasonably  permanent  availability  of  the 
deposited  material  through  the 
depository  is  reasonably  assured 
through  the  deposit  of  a  viable  culture 
under  the  Budapest  Treaty  and  the 
requirement  to  make  a  new  deposit  in 
§  1.204(a).  It  is  sufficient  if  a  written 
statement  is  made  by  applicant,  an 
attorney  or  agent  prosecuting  the 
application  or  a  person  representing  the 
assignee  that  a  deposit  has  been 
accepted  by  an  IDA  under  the  Budapest 
Treaty  under  conditions  that  all 
restrictions  on  the  availability  to  the 
public  of  the  deposit  will  be  irrevocably 
removed  upon  the  granting  of  the  patent. 
A  suitable  statement  would  be  as 
follows: 

(1)  I  am  (relationship  to  application) 

(2)  Viable  samples  of — 
Material: 

Accession  Number 
Deposit  Date: 

were  deposited  and  will  be 
maintained  with 

(3)  (Name  and  Address  of  Depository) 

(4)  Under  terms  which  are  in  accordance 

with  the  provisions  of  the  Budapest 
Treaty. 

(5)  Upon  issuance  of  a  patent  on  this 

application,  all  restrictions  on  the 
availability  of  the  deposited 
material  to  the  public  will  be 
irrevocably  removed. 

Date    

Name 

If  the  examiner  determines  that  a 
deposit  is  required  and  has  not  been 
made  in  compliance  with  these  rules,  the 
examiner  shall  reject  all  the  affected 
claims  in  the  application  under  the 
appropriate  provision  of  35  U.S.C.  112, 
explaining  why  a  deposit  is  needed  or 
why  a  deposit  which  was  made  cannot 
be  accepted  for  patent  purposes. 
Although  the  Court  in  Lundak  indicated 
that  the  enablement  requirement  of  35 
U.S.C.  112  need  not  be  satisfied  until  the 
patent  issues,  the  only  way  the  Office 
can  efficiently  and  effectively  address 
the  deposit  issue  is  during  the 
examination  of  the  application.  After  the 
examiner  has  determined  that  a  deposit 
is  required,  and  until  a  deposit  in 
accordance  with  these  rules  is  made,  or 
until  the  Office  is  assured  in  writing  that 
a  deposit  in  accordance  with  these  rules 
will  be  made  up  to  and  including  the 
date  the  issue  fee  is  paid,  or  the 
examiner  is  convinced  that  a  deposit  is 
not  required  under  the  circumstances  of 
the  application  being  considered,  the 
rejection  will  be  made  and  maintained 
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by  the  cxamintT.  Written  assurance  may 
take  the  form  that  an  identified 
specimen  will  be  deposited  and 
maintained  in  an  [DA  under  the 
Budapest  Treaty  before  the  issue  fee  is 
paid  under  cunditions  that  all 
restrictions  on  the  H\nilability  to  the 
public  of  the  deposited  material  will  be 
irrevocably  removed  upon  the  granting 
of  the  patent,  or  any  other  specific 
assurance  that  the  examiner  can 
recognize  and  accept  that  there  are  no 
outstanding  issues  ti)  be  resolved  on  the 
deposit  question. 

In  the  circumstances  where  the  Office 
has  received  written  assurance  that  an 
acceptable  deposit  will  be  made  before 
or  on  the  date  of  payment  of  the  issue 
fee.  and  there  are  no  o'her  outstanding 
matters  to  be  considered  relative  to  the 
patentability  of  the  claims,  the  Office 
will  mail  to  the  applicant  a  Notice  of 
Allowance  and  issue  Fee  Due  together 
with  a  requirement  that  the  rcijAired 
deposit  be  made  within  three  (3) 
months.  The  period  for  satisfying  the 
requirement  for  deposit  will  be 
extendable  under  37  CFR  1.136(a).  as  is 
the  case  with  a  requirement  for  drawing 
corrections  made  at  the  time  the  Notice 
(if  Allowance  and  Issue  Fee  Due  is 
mailed.  In  appropriate  circumstances, 
relief  also  may  be  available  under  37 
CFR  1.136(b)  if  sufficient  cause  is  shown 
for  an  extension  of  time  in  order  to 
make  the  appropriate  deposit.  Sufficient 
cause  would  be  decided  by  the 
appropriate  Group  Director.  Failure  to 
make  the  required  deposit  in  accordance 
with  the  requirement  will  result  in 
abandonment  of  the  application  for 
failure  to  prosecute.  Since  the 
cpportunity  exists  to  request  extensions 
of  time  under  37  CFR  1.136  to  make  a 
v.able  deposit,  no  application  should  go 
abandoned  for  failure  to  make  a  viable 
deposit.  However,  the  Office  reserves 
the  right  to  require  the  filing  of  a 
terminal  disclaimer  where  the  time 
required  to  make  a  viable  deposit 
unreasonably  delays  the  issuance  of  a 
patent. 

The  contents  of  the  specification 
regarding  any  deposit  made  are 
specified  in  new  rule  1.208(d).  In 
addition  to  such  identifying  criteria  as 
accession  number  for  the  deposit  and 
the  name  and  address  of  the  depository, 
the  specification  should  include  the  date 
of  deposit  (i.e.  the  date  from  which  the 
term  of  deposit  specified  in  new  rule 
1  205  is  to  be  measured)  and  a 
taxonomic  description  of  the  deposit. 
This  written  description  is  that  required 
by  35  U.S.C.  112,  first  paragraph  and 
should  be  sufficient  to  charactenze  and 
distinguish  the  biological  material 
deposited.  This  written  description  will 


serve  to  inform  the  public  of  the 
essential  characteristics  of  the  deposited 
material  once  the  patent  is  granted,  and 
will  facilitate  the  examination  process 
which  necessarily  involves  comparisons 
with  prior  art  biological  material. 

Other  Considerations 

The  rule  change  being  considered  for 
proposal  is  in  conformity  with  the 
requirements  of  the  Regulatory 
Flexibility  Act  (Pub.  L,  96-354). 
Executive  Order  12291  and  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq. 

The  rule  changes  being  considered  for 
proposal  are  not  expected  to  have  a 
significant  adverse  economic  impact  on 
a  substantial  number  of  small  entities 
(Regulatory  Flexibility  Act,  Pub.  L.  96- 
354).  The  proposed  deposit  practice  will 
not  impose  extra  work  on  patent 
applicants  (whether  small  or  large 
businesses  or  individuals). 

The  Patent  and  Trademark  Office  has 
determined  that  this  rule  change  being 
considered  for  proposal  is  not  a  major 
rule  under  Executive  Order  12291.  The 
annual  effect  on  the  economy  will  be 
less  than  $100  million.  There  will  be  no 
major  increases  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal, State  or  local  government 
agencies,  or  geographic  regions.  There 
will  be  no  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States  based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Any  information  collection 
requirements  'hat  may  be  contained  in 
the  proposed  rulemaking  resulting  from 
proceedings  under  this  advance  notice 
will  be  submitted  for  O.MB  approval  at 
the  time  the  proposed  rulemaking  is 
announced. 

List  of  Subjects  in  37  CFR  Part  1 

Administrative  practice  and 
procedure.  Courts.  Inventions  and 
patents. 

For  the  reasons  set  out.  37  CFR  Part  1 
is  being  considered  for  proposed 
amendment  as  follows: 

PART  1— RULES  OF  PRACTICE  IN 
PATENT  CASES 

1.  The  authority  citation  for  37  CFR 
Part  1  would  continue  to  read  as 
follows:  I 


'.B.C.  6  unless  otherwise 


Authority:  35  1 

noted. 


2.  Centered  heading  and  new  §§  1.200 
to  1.208  are  added  as  set  forth  below: 


Biological  material 

Need  to  make  a  deposit 

Acceptable  depository. 

Time  of  making  an  original  il>  iiosil 

Replacement  of  dfiposit 

Term  of  deposit. 

Viability  of  deposit. 

Furnishing  of  samples. 

Examination  procedures. 


UM  I 


Oeposil  of  Biological  Malarial 

S«c. 

1.200 

1.201 

1.202 

1.203 

1.204 

1.205 

1.206 

1.207 

1.20a 

Deposit  of  Biological  Material 

§  1.200    Biological  material. 

For  the  purposes  of  these  regulations 
pertaining  to  the  deposit  of  biological 
material  for  patent  purposes,  the  term 
biological  material  shall  include 
material  that  is  capable  of  self- 
replication  either  directly  or  after 
insertion  into  a  host.  Representative 
examples  include  bacteria,  fungi 
including  yeast,  algae,  protozoa,  cell 
lines,  plant  tissue  cells  and  seeds. 
Viruses,  vectors,  cell  organelles  and 
other  non-living  material  existing  in  and 
reproducible  from  a  living  cell  may  be 
deposited  by  deposit  of  the  host  cell 
capable  of  reproducing  the  non-living 
material.  Materials  analogous  to 
conventional  chemical  compounds  such 
as  proteins  and  enzymes  are  not  subject 
to  these  regulations. 

§  1.201     Need  to  make  a  deposit 

(a)  Where  a  claimed  invention  is.  or 
relies  on.  a  biological  material,  the 
requirements  of  the  first  and  second 
paragraphs  of  35  U.S.C.  112  apply. 
Applicant  is  required  to  comply  with 
these  requirements  in  the  written 
description  of  the  invention,  which  may 
include  reference  to  known  and  ri^adily 
available  biological  material.  If  the 
written  description  does  not  meet  the 
requirements  of  35  U.S.C.  112,  the 
specification  may  be  supplemented  by  a 
deposit  of  samples  of  the  biological 
material  necessary  to  meet  those 
requirements  in  a  depository  and  under 
conditions  complying  with  these 
regulations. 

(b)  Biological  material  need  not  be 
deposited  if  it  is  known  and  readily 
available  to  the  public  or  can  be  made 
or  isolated  in  a  reproducible  manner 
from  known  and  readily  available 
material.  Biological  material  will  be 
considered  to  be  known  and  readily 
available  to  the  public  if  samples  of  the 
biological  material  are  known  and 
accessible  without  restriction  to  those 
who  desire  to  obtain  and  test  the 
biological  material.  Samples  will  be 
considered  to  be  accessible  even  though 
some  requirement  of  law  or  regulation  of 
the  United  States  or  of  the  country  in 
which  the  depository  institution  is 
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located  permits  access  to  the  material 
only  under  conditions  imposed  for 
safety,  public  health  or  similar  reasons. 

(c)  The  reference  to  a  specific 
organism  or  other  biological  material  in 
a  specification  disclosure  does  not 
create  any  presumption  that  the  specific 
materia!  is  necessary  to  satisfy  one  or 
more  requirements  of  35  U.S.C.  112  or 
that  a  deposit  m  accordance  with  these 
regulations  is  required. 

§  1.202    Acceptable  depository. 

(a)  A  deposit  may  be  made  in  any 
International  Depositary  Authority 
(IDA)  as  estabhshed  under  the  Budapest 
Treaty  on  the  International  Recognition 
of  the  Deposit  of  Mxroorganisms  for  the 
Purposes  of  Patent  Procedure. 

(h)  A  deposit  may  be  made  in  any 
depository  recogni2ed  to  be  suitable  by 
the  Office.  Suitability  will  be  determined 
by  the  Commissioner  on  the  basis  of  the 
administrative  and  technical 
competence,  and  agreement  of  the 
depository  to  comply  with  the  terms  and 
conditions  applicable  to  deposits  for 
patent  purposes.  The  Commiissioner  may 
seek  the  advice  of  impartial  consultants 
from  the  biotechnology  industry  on  the 
suitabihty  of  a  depository.  The 
depository  must: 

(1)  Have  a  continuous  existence; 

(2)  Exist  independent  of  the  control  of 
the  depositor. 

(3)  Possess  the  staff  and  facilities 
sufficient  to  enable  it  to  examine  the 
viability  of  a  deposit  and  store  it  in  a 
manner  which  ensures  that  it  is  kept 
viable  and  uncontaminated; 

(4)  Provide  for  sufficient  safety 
measures  to  minim.ize  the  risk  of  losing 
biological  material  deposited  with  it; 

(5)  Be  impartial  and  objective;  and 

(6)  P'urnish  samples  of  the  deposited 
material  in  an  expeditious  and  proper 
manner. 

(c)  If  any  depository  under  (a)  or  (b) 
defaults  or  discontinues  the 
performance  of  any  of  the  tasks  it 
should  perform,  the  Office  will  recognize 
as  a  substitute  in  any  pending 
application  or  patent  a  viable  deposit 
made  with  an  IDA  or  depository 
recognized  to  be  suitable  by  the  Office 
which  is  transferred  to  said  depository 
from,  the  defaulting  depository  in  the 
manner  required  for  replacing  a  deposit 
under  §  1.204. 

(d)  A  depository  seeking  status  under 
paragraph  (bl  of  this  section  must  direct 
a  com.munication  to  the  Commissioner 
which  shall; 

(1)  Indicate  the  name  and  address  of 
the  depository  to  which  the 
communication  relates; 

(2)  Contain  detailed  information  as  to 
the  capacity  of  the  depository  to  comply 
with  the  requirements  of  paragraph  [b) 


of  this  section,  including  information  on 
its  legal  status,  scientific  standing,  staff 
and  facilities; 

(3)  Indicate  that  the  depository 
intends  to  be  available,  for  the  purposes 
of  deposit,  to  any  depositor  under  these 
same  conditions; 

(4)  Where  the  depository  intends  to 
accept  for  deposit  only  certain  kinds  of 
biological  material,  specify  such  kinds; 

(5)  Indicate  the  amount  of  any  fees 
that  the  said  depository  will,  upon 
acquiring  the  status  of  suitable 
depository  under  paragraph  (b)  of  this 
section,  charge  for  storage,  viability 
statements  and  furnishing  of  samples  of 
the  deposit. 

(e]  Once  a  depository  is  recognized  to 
be  suitable  by  the  Commissioner  or  has 
defaulted  or  discontinued  its 
performance  under  this  section,  notice 
thereof  will  be  published  in  the  OfTicial 
Gazette  of  the  Patent  and  Trademark 
Office. 

§  1.203    Time  of  mai<ir>fl  an  original 
deposit 

(a)  An  original  deposit  may  be  made 
at  any  time  before  filing  an  application 
for  patent  or  during  pendency  of  the 
application  for  patent  pursuant  to  a 
requirement  that  will  be  m.ade  by  the 
examiner  no  later  than  the  date  the 
Notice  of  Allowance  and  Issue  Fee  Due 
is  mailed. 

(b)  When  the  original  deposit  is  made 
in  a  depository  defined  in  §§  1.202  (a)  or 
(b)  after  the  effective  filing  date  of  an 
application  for  patent,  a  verified 
statement  will  be  required  from  a  person 
in  a  position  to  corroborate  the  fact  that 
the  biological  material  described  in  the 
application  as  filed  is  the  same 
biological  material  which  is  deposited  in 
the  depository  defined  in  §§  1.202  (a)  or 
(b). 

§1.204    Replacement  Of  oeposii. 

(a)  Where  a  depository  possessing  the 
original  deposit  cannot  furnish  samples 
of  the  deposit  for  any  reason,  the 
depository  shall,  promptly  after  having 
noted  its  inability  to  furnish  samples, 
notify  the  depositor  of  such  inability, 
indicating  the  cause  thereof,  and  the 
depositor  shall  be  required  to  make  a 
new  deposit  of  the  biological  material 
which  was  originally  deposited  within 
three  months  of  receiving  notification 
that  the  depository  cannot  furnish 
samples.  The  replacement  shall  be  made 
in  the  same  depository  as  the  original 
deposit  except; 

(1)  Where  the  original  depository  has 
lost  its  status  under  §§  1.202  (a)  or  (b)  or 
no  longer  carries  out  its  obligations 
applicable  to  the  involved  deposit;  or 

(2)  Where  the  depository  for  health  or 
other  legitimate  reasons  is  unable  to 


provide  samples  to  requesters  outside  of 
the  jurisdiction  where  the  depository  is 
located. 

(b)  An  applicant  or  patent  owner  shall 
notify  the  Office  in  writing  as  soon  as 
reasonably  possible  after  a  replacement 
deposit  is  made  in  each  application  or 
patent  affected.  This  notification  shall 
state  the  name  and  address  of  the 
depository,  the  accession  number  for  the 
deposit,  the  date  of  m.aking  the  deposit. 
the  results  of  a  viability  test  (as 
provided  for  in  §  1.206).  the  reason  for 
making  the  replacement  deposit,  and  a 
statement  that  ;he  replacement  deposit 
is  to  the  best  of  me  depositor's 
knowledge  identical  to  the  original 
deposit.  The  notification  shall  be  placed 
in  each  application  or  patent  file. 

(c)  A  depositors  failure  to  replace  a 
deposit  withm  three  months  after 
learning  or  after  receiving  written  notice 
from  a  depository  that  a  replacement  is 
needed  may  cause  the  application  or 
patent  involved  to  be  treated  in  any 
Office  proceeding  as  if  no  deposit  were 
made. 

(d)  In  the  event  a  deposit  is  replaced, 
the  pro  will  apply  a  rebuttable 
presumption  of  an  identity  between  the 
original  and  the  replaced  sample  where 
the  application  or  patent  making 
reference  to  the  deposit  is  relied  upon 
during  any  Office  proceeding. 

§  1.205    Term  of  deposit 

A  deposit  shall  be  made  for  a  term  of 
at  least  thirty  (30)  years  after  the  date  of 
a  viable  deposit  and  at  least  five  (5) 
years  after  the  most  recent  request  for 
the  furnishing  of  a  sample  of  the 
deposited  biological  material  was 
received  by  the  depository.  In  any  case. 
samples  must  be  stored  under 
agreements  that  would  make  them 
available  beyond  the  enforceable  life  of 
the  patent  for  which  the  deposit  was 
made. 

§  1.206     VtatNiity  Of  deposit 

(a)  A  deposit  of  biological  material 
must  be  viable  at  the  time  of  deposit  and 
during  the  term  of  deposit.  Viability  may 
be  tested  by  the  depository  or  by 
another  provided  the  material  tested  is 
received  from  the  depository.  The  test 
must  conclude  only  that  the  deposited 
material  is  capable  of  reproduction.  No 
evidence  is  necessarily  required  relative 
to  the  ability  of  the  deposited  material 
to  perform  any  function  described  in  the 
patent  application. 

(b)  A  viability  statement  for  each 
deposit  not  made  under  the  Budapest 
Treaty  must  be  filed  in  the  application 
and  must  contain; 

(1)  Name  and  address  of  the 
depository; 
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(2)  Name  and  address  of  the 
depositor 

(3)  The  date  of  deposit: 

(4)  The  identity  of  the  deposit  and  the 
liccession  number  given  by  the 
depository; 

(5)  The  date  of  the  viability  lest; 

(6)  The  procedures  used  to  obtain  a 
sample  if  the  test  is  not  done  by  the 
depository;  and 

(7)  A  statement  that  the  deposit  is 
capable  of  reproduction. 

(c)  If  a  viability  test  indicates  that  the 
deposit  is  not  viable  upon  receipt,  or  the 
examiner  cannot,  for  scientific  or  other 
valid  reasons,  accept  the  statement  of 
viability  received  from  the  applicant,  the 
examiner  shall  proceed  as  if  no  deposit 
has  been  made.  The  examiner  will 
accept  the  conclusion  set  forth  in  a 
viability  statement  issued  by  a 
depository  recognized  under  §§  1.202  (a) 
or(b). 

§  1.207    Furnishing  of  samples. 

The  deposit  must  be  made  under 
conditions  that  assure  that: 

(a)  Access  to  the  deposit  will  be 
available  during  pendency  of  the  patent 
application  making  reference  to  the 
deposit  to  one  determined  by  the 
Commissioner  to  be  entitled  thereto 
under  §  1.14  and  35  U.S.C.  122.  and 

(b)  Ail  restrictions  imposed  by  the 
depositor  on  the  availability  to  the 
public  of  the  deposited  material  will  be 
irrevocably  removed  upon  the  granting 
cf  the  patent. 

(c)  Upon  request,  the  Office  will 
certify  whether  a  deposit  has  been 
stated  to  have  been  made  under 
conditions  which  make  it  available  to 
the  public  as  of  the  issue  date  of  the 
patent  grant  provided  the  request 
contains: 

(1)  The  name  and  address  of  the 
depository: 

(2)  The  accession  number  given  to  the 
deposit; 

(3)  The  patent  number  and  issue  date 
of  the  patent  referring  to  the  deposit; 
and 

(4)  The  name  and  address  of  the 
requesting  party. 

§  1.208    Examination  procedures. 

(a)  The  examiner  shall  determine  in 
each  application  for  an  invention  if  a 
deposit  is  needed,  in  case  one  has  not 
been  made,  or  if  a  deposit  actually  made 
is  acceptable  for  patent  purposes.  A 
deposit  accepted  in  any  depository 
under  the  Budapest  Treaty  shall  be 
accepted  for  patent  purposes  if  made 
under  conditions  complying  with 
§  1.207(bl.  If  a  deposit  is  required  and 
has  not  been  made  in  accordance  with 
these  regulations,  the  examiner  shall  in 
an  Office  action  reject  the  affected 


claims  in  the  application  under  the 
appropriate  provision  of  35  U.S.C.  112. 
explaining  why  a  deposit  is  needed  and/ 
or  why  a  deposit  actually  made  cannot 
be  accepted. 

(b)  The  apphcant  shall  respond  to  a 
rejection  under  paragraph  (a)  of  this 
section  by — 

(1)  making  an  acceptable  deposit  or 
assuring  the  Office  in  writing  that  an 
acceptable  deposit  will  be  made  on  or 
before  the  date  of  payment  of  the  issue 
fee  or; 

(2)  Establishing  that  the  involved 
biological  material  is  known  and  readily 
available  to  the  public  on 

(3)  Arguing  why  a  deposit  is  not 
required  under  the  circumstances  of  the 
application  considered. 

Other  replies  to  the  examiner's  action 
shall  be  considered  non-responsive.  The 
r'!Jection  will  be  repeated  until  either 
paragraph  (b)(1)  or  (b)(2)  of  this  section 
is  satisfied  or  the  examiner  is  convinced 
that  a  deposit  is  not  required. 

(c)  If  an  application  is  otherwise  in 
condition  for  allowance  except  for  the 
required  deposit  and  the  Office  has 
received  a  written  assurance  that  an 
acceptable  deposit  will  be  made  on  or 
before  payment  of  the  issue  fee.  the 
Office  will  mail  to  the  applicant  a  Notice 
of  Allowance  and  Issue  Fee  Due 
together  with  a  requirement  that  the 
required  deposit  be  made  within  three 
months.  The  period  for  satisfying  this 
requirement  is  extendable  under  37  CFR 
1.136.  Failure  to  make  the  required 
deposit  in  accordance  with  this 
requirement  will  result  in  abandonment 
of  the  application  for  failure  to 
prosecute. 

(d)  For  each  deposit  made  pursuant  to 
these  regulations,  the  specification  shall 
contain: 

(1)  Accession  number  for  the  deposit; 

(2)  Date  of  the  deposit; 

(3)  Taxonomic  description  of  the 
deposit;  and 

(4)  Name  and  address  of  the 
depository. 

Comments  and  Responses: 

(Editorial  Note. — These  comments  and 
responses  will  not  appear  in  the  Code  of 
Federal  Regulations) 

The  following  responses  are  directed 
to  the  comments  received  in  response  to 
the  draft  policy  statement  on  the  deposit 
of  biological  materials  for  patent 
purposes.  The  comments  are  arranged  to 
generally  correspond  to  the  order  of 
topics  addressed  in  the  draft  guidelines. 

Comment:  The  guidelines  should  make 
explicit  that  it  is  the  Examiner's,  not  the 
applicant's,  burden  to  show  that  a 
written  description  is  not  adequate  to 
describe  the  invention  as  claimed.  This 


has  been  a  real  problem  in  that  simply 
because  a  microorganism  or  other 
biological  material  is  involved  in  a 
particular  claimed  invention,  it  is 
automatically  assumed  that  a  depo-i^it 
should  be  required.  This  is.  of  course, 
quite  out  of  touch  with  reality  especially 
when  it  comes  to  inventions  relating  to 
recombinant  technology. 

Response.' This  suggestion  has  been  in 
effect,  since  the  PTO  clearly  has  the 
initial  burden  of  giving  reasons, 
supported  by  the  record  as  a  whole,  as 
to  why  the  written  description  is  not 
sufficient  to  enable  one  skilled  in  the  art 
to  make  and  use  the  claimed  invention 
in  the  absence  of  a  particular 
microorganism  or  other  biological 
material.  All  assertions  that  the  written 
description  is  not  enabling  without  a 
deposit  must  be  supported  by  the 
examiner  with  (1)  evidence  or  (2) 
reasons  to  support  the  conclusion  of 
noncompliance.  New  rule  1.201(c)  being 
considered  for  proposal  also  provides 
explicitly  that  there  is  no  presumption 
that  a  specific  material  is  required 
simply  because  it  is  described  in  the 
specification. 

Comment:  If  enablement  and 
description  requirements  can  be  met 
with  a  written  description,  is  a  deposit 
required  solely  for  compliance  with  the 
best  mode  requirement? 

Rt'sponse:  The  best  mode  requirement 
of  the  first  paragraph  of  35  U.S.C.  112  is 
a  separate  and  distinct  requirement  from 
the  enabling  requirement,  /n  re  Newton. 
414  F2d  1400, 163  USPQ  34  (CCPA  1969). 
The  best  mode  requirement  is  a 
safeguard  against  the  possible  selfish 
desire  on  the  part  of  some  people  to 
obtain  patent  protection  without  making 
a  full  disclosure.  The  requirement  does 
not  permit  an  inventor  to  disclose  only 
what  is  known  to  be  the  second-best 
embodiment,  retaining  the  best  as  a 
trade  secret.  The  fundamental  issue  that 
should  be  addressed  is  whether  there 
was  evidence  to  show  that  the  quality  of 
an  applicant's  best  mode  disclosure  is 
so  poor  as  to  effectively  result  in 
concealment.  In  re  Sherwood.  615  F2d 
609,  204  USPQ  537  (CCPA  1980).  If  a 
deposit  is  the  only  way  to  comply  with 
the  best  mode  requirement  then  the 
deposit  must  be  made. 

Comment:  We  regret  that  the  PTO  has 
not  attempted  to  provide  some  guidance 
as  to  the  circumstances  under  which  a 
biotechnology  invention  will  be  deemed 
to  be  reproducible  from  the  written 
description  alone.  One  such 
circumstance  would  appear  to  be  where 
sequence  data  for  the  transcriptional 
unit  of  rD.NA  vector  is  available  either 
directly  from  the  specification,  or  from 
the  published  literature. 


UM  I 
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Response:  While  such  guidance  may 
be  of  some  assistance,  it  may  be  of 
momentary  value  because  of  the 
changing  nature  and  development  of 
technology.  In  addition,  useful 
guidelines  would  be  difficult  in  view  of 
the  tremendous  variety  of  factual 
circumstances  that  play  a  role  in 
determining  whether  the  claimed 
invention  can  be  practiced  without 
undue  experimentation.  Some  guidance 
is  available  in  Ex  Parte  Forman.  230 
USPQ  546  (BPAl  1986)  where  the  Board 
of  Patent  Appeals  and  Interferences 
summarized  eight  (8)  factors  to  be 
considered  in  a  determination  of  "undue 
experimentation." 

Comment:  Please  consider  replacing 
the  v%'ord  "define"  in  the  phrase  "define 
the  metes  and  bounds  of  the  claimed 
invention"  with  the  word — support — 
because  applicant  should  be  allowed  to 
select  representative  biological  samples 
to  place  on  deposit  which  support  rather 
than  define  the  "metes  and  bounds"  of 
the  claimed  invention. 

Moreover,  the  deposited  biological 
sample  which  applicant  demonstrates, 
by  the  description  in  the  application,  to 
be  operable  should  be  deemed  sufficient 
by  the  PTO  to  satisfy  the  deposit 
requirement  and  provide  adequate  basis 
for  applicant  to  claim  variants  of  the 
deposited  material.  Another  comment 
expressed  concern  that  limitmg  claims 
to  the  deposited  material  [Ex  Parte 
Jackson]  may  become  the  norm  in  patent 
examination  practice  if  such  language  is 
included. 

Response:  Claims  are  required  to  set 
out  and  circumscribe  a  particular  area 
with  a  reasonable  degree  of  precision 
and  particularity.  35  U.S.C.  112,  second 
paragraph.  This  requirement  is  separate 
and  distinct  from  the  requirement  of  the 
first  paragraph  of  35  U.S.C.  112  that  the 
specification  disclosure  enable  one 
skilled  in  the  art  to  make  and  use  the 
invention  to  a  degree  commensurate  in 
scope  with  the  claims.  Under 
appropriate  circumstances,  it  may  be 
necessary  to  specially  recite  and  limit 
the  claims  to  the  deposited  biological 
material  in  order  to  adequately  define 
the  metes  and  bounds  of  the  claimed 
invention.  Ex  parte  Jackson,  217  USPQ 
804  (Bd.  App.  1982).  However,  the  mere 
facts  that  a  claimed  invention  requires 
the  use  of  a  living  organism  or  that 
samples  of  a  living  organism  that  may 
be  used  in  the  claimed  invention  have 
been  deposited  are  never  a/one 
sufficient  to  require  applicant  to  comply 
with  the  deposit  guidelines  or  limit  any 
claim  to  the  deposited  material. 

Comment:  There  is  some  interest  that 
the  Patent  and  Trademark  Office  be 
requested  to  print  deposit  information 
on  the  front  page  of  the  issued  patent — 


analogous  to  the  cited  references  rather 
than  buried  in  the  general  text. 

Response:  At  the  last  meeting  of  the 
WIPO  Permanent  Committee  on  Patent 
Information,  a  revised  standard  was 
approved  recommending  use  of  IN'ID 
(/ntemationally  agreed  A'umbers  for  The 
/dentification  of  £?ata)  codes  to  identify 
bibliographic  data  on  the  front  page  of 
patent  documents.  A  new  IN'ID  Code 
(83)  has  been  approved  to  identify 
information  concerning  the  deposit  of 
microorganisms,  e.g.,  under  the 
Budapest  Treaty. 

The  PTO  is  not  considering  the 
publication  of  deposit  information  on 
the  front  page  of  an  issued  patent 
because  of  the  substantial 
administrative  burden  that  would  be 
involved  for  a  relatively  small  number  of 
patents.  No  compelling  need  or  rationale 
is  apparent  that  would  justify  the  cost 
for  the  rare  case  where  such  a  format 
may  be  more  convenient. 

Comment:  The  practice  of  presenting  a 
microorganism  for  deposit  in  connection 
with  a  patent  application  was  initially 
adopted  as  a  means  for  com.plying  with 
the  requirements  of  section  112.  The 
PTO's  current  proposal  would  make  a 
deposit  mandatory  under  administrative 
rulemaking,  for  compliance  with  the 
requirements  of  35  U.S.C.  112  in  an 
invention  which  "depends  on  the  use  of 
biological  material". 

Response:  The  PTO  proposal  does  not 
make  a  deposit  mandatory  for  an 
invention  which  depends  on  the  use  of 
biological  material.  The  PTO  policy  and 
deposit  requirements  are  intended  to 
provide  guidance  in  those  situations 
when  it  is  determined  that  a  deposit  is 
necessary  to  satisfy  one  or  more 
requirements  of  35U.S.C.  112.  The 
proposed  rules  concern  the  requirements 
and  procedures  for  making  a  suitable 
deposit  if  it  is  determined  that  a  deposit 
is  required  before  a  patent  can  be 
granted.  The  guidelines  associated  with 
the  proposed  rules  recognize  that  the 
specification  may  properly  rely  on 
information  which  is  publicly  available. 

Comment:  Some  recognized  culture 
collections  do  not  make  their  strains 
readily  available.  What  can  a  requester 
do  if  it  is  found  that  the  biological 
material  is  not  readily  available.  Most  of 
us  do  not  have  access  to  legal  recourse. 

Response:  The  PTO  will  assume  that 
any  deposit  made  according  to  these 
regulations  will  be  readily  available 
upon  the  granting  of  the  patent.  This  is  a 
rebuttable  presumption  that  could  be 
overcome  only  by  evidence  of  the  nature 
which  would  show  that  the  patent  relied 
upon  is  inoperative.  Since  every  patent 
is  presumed  valid  and  since  that 
presumption  includes  the  presumption  of 
operability,  the  burden  of  proof  is  high. 


The  PTO  does  not  have  the  resources  to 
police  the  depositories  such  that  the 
depositor  must  assume  the  risk  that  the 
depository  selected  will  preserve  and 
maintain  the  deposit  made. 

Comment:  It  was  suggested  that  the 
statement  that  the  availability  of  the 
biological  material  must  be  such  that 
there  is  no  reasonable  basis  to  question 
the  continued  availability  of  the 
biological  material  beyond  the 
enforceable  life  of  a  patent  was  overly 
stringent.  Citing  In  re  Metcalfe.  410  F.2d 
1378. 161  USPQ  789  (CCPA  1969). 

Response:  The  suggestion  that  the 
proper  perspective  should  be  whether 
there  is  reasonable  basis  to  believe  that 
the  biological  material  will  cease  to  be 
available  during  the  life  of  the  patent 
has  been  adopted. 

Comment:  The  draft  guidelines 
indicated  that  a  material  would  be 
considered  to  be  known  and  readily 
available  to  the  public  even  though 
some  requirement  of  law  or  regulation 
restricted  access  to  materia!  for  safety. 
public  health  or  similar  reasons.  It  has 
been  suggested  that  the  term  "national 
security"  be  specifically  defined  in  the 
list  of  exceptions  since  this  constitutes 
the  basis  which  precludes  making 
available  to  the  public  significant 
amounts  of  governmental  information.  It 
was  further  suggested  that  the  phrase 
"of  either  of  the  United  States  or  of  the 
state  in  which  the  depositor  or  the 
depository  institution  is  located"  be 
added  after  regulation  in  the 
acknowledgment  of  the  fact  that 
biotechnology  is  an  international 
industry.  Finally,  it  was  noted  that 
companies  may  find  it  advisable  to 
restrict  access  even  in  the  absence  of 
any  formal  legal  requirement  for  product 
liabilty  reasons  so  that  the  PTO  should 
regard  more  leniently  restrictions  which 
are  fully  imposed  for  public  health 
reasons  even  if  not  required  by  law  or 
regulation,  and  particularly  if  they  are 
required  by  an  insurer. 

Response:  First,  the  PTO  has  not  seen 
fit  to  add  national  security  as  a  specific 
item  which  would  permit  restriction  on 
access  to  a  biological  material  which 
would  still  be  considered  to  be  known 
and  readily  available.  It  is  difficult  to 
determine  with  any  degree  of  certainty 
what  any  country  may  consider  to  be 
national  security.  Further,  an  invention 
which  involved  national  security 
matters  would  not  be  published  before 
the  restrictions  on  access  to  that 
invention  involving  national  security 
were  removed. 

Secondly,  while  the  international 
scope  of  the  biotechnology  industry  is 
clearly  recognized,  the  proposal  to 
include  the  countrv  or  state  in  which  the 
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d;:positor  is  located  would  appear  to  be 
unnecessary  so  long  as  the  requirement 
of  law  or  regulation  would  apply  to  the 
depository  institution  where  the  deposit 
is  located,  accordingly,  the  suggestion 
his  been  adopted  to  this  extent. 

P'lr.ally,  it  is  believed  inappropriate  for 
the  PTO  to  accept  a  biological  material 
to  be  known  and  readily  available  to  the 
public  on  the  basis  of  what  some  private 
insurer  may  require  of  the  depositor. 
Unless  the  restriction  is  based  on  some 
requirement  of  law  or  regulation  which 
restricts  access  to  the  material  for 
safety,  public  health  or  similar  reasons, 
the  PTO  will  not  consider  that  a 
biological  material  is  known  and  readily 
available  to  the  public. 

Comment:  It  was  suggested  that  a 
biological  material  should  not  have  to 
be  deposited  if  it  could  be  readily 
reproduced  from  materials  known  and 
available  to  the  public  based  on  the 
description  of  how  to  make  and  use 
found  in  the  disclosure. 

Rf:'!ipunse:  This  suggestion  has  been 
adopted  in  the  first  sentence  of  new  rule 
1.201(b)  being  considered  for  proposal 
which  includes  the  statement  that  the 
biological  material  need  not  be 
deposited  if  it  can  be  made  or  isolated  in 
a  reproducible  manner  from  known  and 
readily  available  material. 

CummpTit:  The  guidelines  had  stated 
that  the  fact  that  the  biological  material 
had  multiple  known  uses  would  tend  to 
provide  assurance  that  the  required 
biological  material  would  continue  to  be 
available.  It  was  noted  that  this  might 
he  construed  to  mean  that  a  recitation  of 
multiple  uses  in  applicant's  disclosure  is 
evidence  that  the  biological  material 
would  be  readily  available  to  the  public 
which  clearly  it  is  not. 

Response:  The  person  miaking  the 
comment  accurately  noted  that  the  two 
have  no  bearing  one  to  the  other. 
However,  if  there  was  evidence  that  the 
biological  material  had  been  put  to  use 
for  more  than  one  purpose  by  a  variety 
of  people.  It  would  be  considered  to 
constitute  at  least  an  indication  that  the 
biological  material  in  question  was 
known  and  accessible  to  those  who 
desire  to  obtain  at  least  a  sample  of  the 
subject  biological  material.  It  would 
have  been  evidence  of  distribution  in 
commerce,  consistent  with  the  idea  that 
it  was  known  and  readily  available. 

Comment:  With  respect  to  biological 
material  that  is  known  and  readily 
available,  the  initial  guidelines  indicated 
that  the  written  description  in  the 
specification  should  contain  information 
on  the  biological  material  to  the  extent 
available.  This,  according  to  the 
comment,  could  be  construed  as 
requiring  an  enormous  amount  of 
information. 


UM  i 


Response:  This  comment  is  well 
taken.  Accordingly,  new  rule  1.201(b) 
would  be  proposed  to  require  that  the 
written  description  of  the  biological 
material  should  be  sufficient  to  allow 
one  of  ordinary  skill  in  the  art  to  identify 
and  obtain  the  publicly  available 
material. 

Comment  The  initial  guidelines  stated 
that  material  would  be  considered  to  be 
known  and  readily  available  if  the 
biological  material  was  known  and 
accessible  to  those  who  would  desire  a 
sample  to  practice  the  invention.  The 
comment  indicated  that  the  word 
"practice"  implies  a  right  to  utilize  the 
deposited  materials  and  thus  the 
invention.  This  right  does  not  e.xist 
absent  a  license  if  the  material  is 
protected  by  a  patent.  E.xperimentai  use 
is  not  a  right  but  rather  an  exception  to 
a  finding  of  infringement  and  thus 
subject  to  different  burdens  of  proof.  It 
was  suggested  that  the  word  "test"  be 
substituted  for  practice. 

Response:  This  suggestion  would  be 
adopted  in  new  rule  1.201(b)  since  the 
concept  of  whether  a  biological  material 
is  known  and  readily  available  to  the 
public  is  not  determined  on  the  basis  of 
whether  or  rot  its  manufacture,  use  or 
sale  would  infringe  an  existing  patent. 

Comment:  There  is  no  statutory  basis 
in  U.S.  law  for  supporting  the  position 
that  availability  of  the  biological 
material  miKt  extend  beyond  the 
enforceable  life  of  a  patent.  To  require 
otherwise  is  to  inequitably  place  a 
patentee  in  a  position  that  amounts  to 
guaranteeing  a  supply  of  the 
"manufacturing  facilities"  to  competitors 
at  little  or  no  cost  and  at  a  time  when 
the  competitors  are  free  to  use  the 
deposited  material  without  an 
accompanying  benefit  to  the  ex- 
patentee. 

Response:  This  provision  finds 
specific  basis  in  the  decision  of  Ex  Parte 
Lundak,  and  is  based  on  one  of  the  basic 
principles  of  the  patent  system — i.e.  that 
a  patent  is  an  exclusionary  right  granted 
for  a  "limited"  time  and  that  the  public 
is  not  excluded  from  practicing  the 
invention  oece  the  patent  expires.  This 
does  not  mean  that  the  patentee  must  be 
a  perpetual  supplier  of  the  biological 
materials  that  may  be  necessary  to 
practice  the  invention.  However,  it  does 
mean  that  the  patentee  should  not  be 
permitted  to  place  a  limitation  on  the 
accessibility  of  the  necessary  biological 
material  once  the  patent  expires.  As 
noted  by  the  Court  in  In  re  Metcalfe.  410 
F2d.  1378,  161  USPQ  789  (CCPA  1969)  it 
is  always  possible  that  the  practice  of  a 
given  patented  invention  may  become 
impossible  because  an  essential 
material  becomes  unavailable  due  to  a 
lack  of  raw  materials,  public  disaster,  or 


other  occurrence  not  withm  the  control 
of  the  patentee.  The  proposed 
regulations  contemplate  that  the 
patentee  would  not  control  the 
availability  of  the  biological  material 
once  the  patent  has  expired. 

Comment:  The  phrase  "known  and 
readily  available  '  should  be  in  the 
disjunctive.  There  is  no  case  regarding 
regular  chemical  inventions  that 
chemicals  used  by  an  applicant  need  to 
be  both  known  and  readily  available. 

Response:  The  phrase  "known  and 
readily  available"  was  selected  to 
indicate  public  accessibility  to  those 
wishing  to  test  the  biological  material.  A 
material  may  be  known  in  the  sense  that 
its  existence  has  been  published,  but  is 
not  available  to  those  who  wish  to  test 
that  particular  known  biological 
material.  In  addition,  a  biological 
material  may  be  available  in  the  sense 
that  those  having  possession  of  it  would 
make  it  available  upon  request,  but  no 
one  has  been  informed  of  its  existence. 
Consequently,  the  concept  of  known  and 
readily  available  is  considered  to 
accurately  define  the  level  of  public 
accessibility  to  the  biological  material 
intended. 

Comment:  An  examination  of  the  PTO 
policy  statement  on  the  deposit  of 
biological  materials  suggests  that  the 
only  safe  procedure  for  satisfying  the 
requirements  of  35  U.S.C.  112  would  be 
to  require  a  deposit  or  to  establish  that 
the  biological  material  is  readily 
available  in  nature  or  can  be  obtained 
by  some  type  of  screening  procedure. 
The  other  criteria  set  forth  pertaining  to 
"known  and  readily  available  to  the 
public"  did  not  appear  to  have  sufficient 
safeguards  for  access  during  the  term  of 
the  patent  and  after  its  expiration  date. 

Response:  While  there  is  clearly  an 
element  of  risk  involved  in  trying  to 
preserve  living  matter  over  an  extended 
period  of  time  even  with  a  deposit,  the 
Office  believes  that  where  there  is  a 
sufficient  indication  that  the  biological 
material  has  reached  a  sufficient  level  of 
accessibility  and  availability  for 
distribution  which  is  intended  to  be 
captured  by  the  concept  of  "known  and 
readily  available"  the  public  interest  has 
been  served  as  necessary  to  support  a 
patent  grant.  The  incentives  provided  by 
the  patent  system  should  not  be 
constrained  by  the  possibility  that  a 
disclosure  that  was  once  enabling  would 
become  non-enabling  over  a  period  of 
time  through  no  fault  of  the  patentee.  In 
re  Metcalfe.        i 

Comment:  Several  people  made 
comments  relative  to  the  commercial 
availability  of  the  biological  material 
being  an  indicator  that  the  material  was 
known  and  readily  available. 
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Suggestions  were  made  to  substitute 
■"applicant  or  applicant's  assignee"  for 
those  relying  on  the  availability  of  the 
biological  material  and  to  clarify  the 
"patent  holder's  agent". 

Response:  The  PTO  does  not  want  to 
guess  or  be  constrained  by  any 
particular  business  relationship  that 
may  be  created  to  control  accessibility 
of  the  biological  material  to  the  public. 
The  concept  was  intended  to  embrace 
the  situation  where  an  applicant  or  a 
patentee  before  the  Patent  and 
Trademark  Office  relying  on  the  public 
availability  of  the  biological  material 
through  a  commercial  supplier  is  not 
likely  to  restrict  access  once  the  patent 
is  granted. 

Comment:  While  some  characterize 
the  PTO's  concern  for  commercial 
suppliers  under  the  control  of  those 
relying  on  the  availability  of  the 
biological  material  as  almost  insulting, 
others  indicated  that  they  could 
appreciate  the  PTO's  concern  when  the 
patent  holder  controls  commercial 
availability.  One  person  suggested  that 
a  patent  owner  who  tried  to  restrict 
access  after  a  decision  was  made  not  to 
enforce  the  patent  would  run  the  risk 
that  a  disgruntled  requester  would  seek 
treble  damages  anti-lrust  action  based 
on  patent  misuse,  or  a  requester  might 
file  a  complaint  with  the  FTC  or  the 
anti-trust  division  of  the  U.S. 
Department  of  [ustice.  Moreover,  it  was 
suggested  that  a  disappointed  requester 
could  certainly  notify  the  PTO  of  the 
incident  which  might  result  in  a 
disciphnary  proceedmg  against  the 
patent  counsel,  and  would  certainly 
discredit  subsequent  attempts  by  the 
same  patent  owner  to  rely  on  an 
allegation  of  comme.rcial  availability.  It 
was  also  suggested  that  it  would  be" 
appropriate  for  the  PTO  to  suggest  one 
or  more  means  by  which  a  patent  owner 
could  provide  acceptable  assurance  that 
the  biological  materials  would  remain 
available  such  as  by  deposit  of  a 
performance  bond  which  would  be 
forfeited  if  the  biological  material  is  not 
provided  to  a  lawful  customer  upon 
tender  of  payment. 

Response:  The  PTO  does  not  have  the 
resources  or  expertise  to  engage  in  the 
type  of  enforcement  procedures 
suggested  in  these  com.ments.  P^urther. 
there  is  clearly  no  evidence  at  this  point 
in  time  to  provide  for  the  mere 
possibility  that  a  commercial  supplier 
may  be  motivated  to  eliminate  or 
otherwise  restrict  access  to  the 
biological  material  once  the  patent  is  no 
longer  enforceable  or  a  decision  is  made 
not  to  enforce  the  patent. 

The  PTO  will  accept  commercial 
availability  as  evidence  that  a  biological 
material  is  known  and  readilv  available 


only  when  the  evidence  is  clear  and 
convincing  that  the  public  has 
unrestricted  access  to  the  material.  A 
product  could  be  commercially  available 
but  only  at  a  price  which  effectively 
eliminates  its  accessibility  to  those 
desiring  to  obtain  a  sample.  The 
relationship  between  an  applicant 
relying  on  a  biological  material  and  the 
commercial  supplier  relied  upon  is 
simply  one  factor  that  would  be 
considered  in  determining  whether  the 
biological  material  was  known  and 
readily  available.  However,  the  mere 
fact  that  the  biological  material  is 
commercially  available  only  through  the 
patent  holder  or  the  patent  holder's 
agents  or  assigns  shall  not  by  itself 
justify  a  finding  of  non-availability, 
absent  reason  to  believe  that  access  to 
the  biological  material  would  later  be 
improperly  restricted. 

Comment:  Several  comments  were 
received  directed  to  the  use  of  printed 
publications  providing  evidence  that  the 
biological  material  is  known  and 
available  to  the  public.  It  was  suggested 
that  the  probative  value  of  this  type  of 
evidence  should  depend  not  only  on  the 
number  of  publications  but  also  the 
character  and  institutional  affiliation  of 
the  publications.  It  was  also  suggested 
that  foreign  applicants  would  rightfully 
object  to  consideration  of  whether  the 
publications  are  domestic  or  foreign. 
One  comment  stated  that  the  concept  of 
peer  review  should  be  eliminated  and 
that  inquiry  be  made  into  whether  the 
publication  policy  of  the  journal  makes 
references  to  the  availability  of  cited 
material,  and  whether  that  policy  is  in 
fact  enforced.  Finally,  it  was  indicated 
that  it  was  impractical  to  expect  an 
applicant  to  provide  a  tally  or 
comprehensive  search  of  technical 
journals  and  patent  literature  to 
establish  availability  of  biological 
materials. 

Response:  The  PTO  does  not  believe 
that  it  is  possible  to  list  all  the  possible 
factors  that  might  be  considered 
relevant  or  how  they  would  be  weighed 
under  any  particular  factual 
circumstances  to  determine  whether  a 
biological  material  is  known  and  readily 
available  to  the  public.  However,  it  is 
considered  appropriate  to  list  exemplary 
factors  that  might  be  considered  in 
determining  the  probative  value  of  this 
type  of  evidence.  There  was  no  intent  to 
discriminate  between  domestic  and/or 
foreign  applicants  or  publications,  but 
the  reference  to  domestic  and  foreign 
publications  could  be  an  indication  of 
the  scope  of  distribution  of  the 
biological  material  in  question.  Thus, 
publications  in  a  single  country,  whether 
it  be  domestic  or  foreign  to  the  United 
States,  would  suggest  more  limited 


distribution  than  references  and 
publications  of  both  domestic  and 
foreign  origin.  Finally,  there  is  no 
requirement  to  demonstrate  that  a 
biological  material  is  known  and  readily 
available  by  any  particular  set  of  facts, 
but  the  PTO  has  provided  some 
guidance  in  proposed  rule  1.201(b)  and 
associated  text  as  to  the  variety  of 
circumstances  that  an  applicant  may  use 
to  establish  that  a  biological  material  is 
known  and  readily  available  to  the 
public. 

Comment:  The  language  pertaining  to 
declarations  of  accessibility  which 
indicate  a  preference  for  those  who  are 
not  members  of  the  same  organization 
as  applicants  in  the  application  should 
be  deleted  because  it  suggests  a  higher 
level  of  credibility  attaches  to  the 
declaration  of  such  an  individual. 

Response:  While  it  is  recognized  that 
the  declaration  executed  by  any 
declarant  is  subject  to  the  same 
penalties  under  §  1001  of  Title  18  of 
United  States  Code,  it  can  be  agreed 
that  the  evaluation  of  declarations 
should  be  based  solely  on  their  merit 
and  not  the  organizational  relationship 
between  the  inventor  and  the  declarant. 
However,  the  preference  was  directed 
not  to  the  credibility  of  the  declarant, 
but  whether  accessibility  was  known 
beyond  the  confines  of  the  organization 
of  which  both  the  applicant  and  the 
declarant  were  members.  The 
knowledge  might  be  compared  to  an 
uncataloged  manuscript  in  a  library  that 
was  distributed  among  the  staff  of  an 
organization  which  included  that  library 
but  was  unknown  to  people  outside  that 
organization.  Again,  the  mere  fact  that 
applicant  and  declarant  were  members 
of  the  same  organization  should  not  by 
itself  justify  a  finding  that  the  biological 
material  in  question  is  not  known  and 
readily  available.  Other  factors  such  as 
the  nature  of  the  organization, 
distribution  of  the  biological  material, 
and  procedures  or  mechanisms  for 
access  would  also  be  considered. 

Comment:  The  meaning  of  the  term 
"abundantly"  as  modifying  the 
availability  in  nature  of  the  biological 
material  was  not  understood.  It  was 
pointed  out  that  a  rare  microorganism 
m.ight  be  readily  obtained  if  a  good 
screening  procedure  was  available.  It 
was  also  pointed  out  that  it  was  not 
understood  what  is  meant  by  evidence 
of  being  available  in  nature  since  a 
description  in  the  patent  of  a  precise 
geographic  location  should  be  sufficient 
because  this  is  an  instance  when  a 
deposit  is  not  required. 

Response:  These  suggestions  have 
been  essentially  adopted.  As  noted  in 
one  of  the  comments,  the  decision  by  the 
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pro  Buard  of  Patent  Appeals  and 
Interferences  (Reinhardt.  US  Patent 
4.548.814)  held  that  a  description  of  the 
precise  geographic  location  of  Marine 
Tunicates  used  in  the  patent  was 
adequate  to  satisfy  the  enablement 
requirement.  However,  use  of  the  term 
"readily"  to  define  availability  is 
considered  appropriate  to  define  that 
degree  of  availability  which  would  be 
reasonable  under  the  circumstances.  For 
example,  when  an  applicant  tried  to  rely 
on  patent  applications  which  had  been 
opened  for  public  inspection  in 
Rhodesia,  Panama  and  Luxembourg  to 
fulfill  the  enabling  requirement,  the 
Court  held  that  when  no  guide  at  all  has 
been  given  in  the  application,  an 
applicant  must  show  that  anyone  skilled 
in  the  art  would  actually  possess  the 
requisite  knowledge  or  would 
reasonably  be  expected  to  check  the 
source  which  the  applicant  relies  upon 
to  complete  his  disclosure  and  would  be 
able  to  locate  the  information  with  no 
more  than  reasonable  diligence.  In  re 
Howarth.  210  USPQ  689  (CCPA  1981). 

Comment:  It  was  suggested  that  there 
is  no  good  reason  why  a  previous 
deposit  can  be  relied  upon  only  when  it 
is  referred  to  in  a  United  States  patent 
or  statutory  invention  registration  as 
opposed  to  a  foreign  patent.  One  person 
went  so  far  as  to  suggest  that  any 
reference  to  a  microorganism  deposited 
in  one  of  the  recognized  depositories 
should  be  sufficient  in  and  of  itself. 

Response:  Since  the  arrangement 
made  with  the  depository  is  one 
between  the  depository  and  the 
depositor,  the  simple  deposit  of  a 
biological  material  in  a  recognized 
depository  is  not  sufficient  in  and  of 
itself  to  satisfy  the  requirement  of  the 
biological  material  to  be  known  and 
readilv  available.  However,  if  the 
deposit  has  been  accepted  under  the 
Budapest  Treaty  and  made  under 
conditions  that  all  restrictions  on  its 
accessibility  will  be  irrevocably 
removed  upon  the  granting  of  the  patent. 
whether  the  deposit  is  referenced  in  a 
United  States  or  foreign  patent 
document  would  not  make  any 
difference.  However,  there  may  be 
limitations  on  release  of  the  biological 
materials  that  are  permitted  in  other 
countries  but  which  are  not  within  the 
scope  of  the  conditions  accepted  in  the 
United  States  once  the  patent  has  been 
granted.  Consequently,  the  mere 
reference  in  any  document,  be  it  a 
United  States  patent  or  a  patent  in  a 
country  foreign  to  the  United  States  is 
not  in  and  of  itself  sufficient  to  establish 
that  it  IS  known  and  readily  available 
unless  the  deposit  has  been  made  under 


conditions  which  are  consistent  with 
those  specified  in  these  proposed  rules. 

Comment:  It  would  be  very  helpful  if 
you  included  a  statement  to  the  effect 
that  if  a  deposit  meets  the  requirement 
of  the  Budapest  Treaty,  the  Office  will 
accept  the  deposit. 

Response:  An  explicit  provision  to  this 
affect  would  be  included  in  new  rule 
1.208(a).  It  would  state  that  a  deposit 
accepted  in  any  depository  under  the 
Budapest  Treaty  shall  be  accepted  for 
patent  purposes  if  made  under  the 
conditions  complying  with  1.207(b) — 
that  all  restrictions  on  the  availability  to 
the  public  of  the  deposited  material  will 
be  irrevocably  removed  upon  the 
granting  of  the  patent.  The  additional 
requirement  of  1.207(b)  must  be  stated 
since  the  Budapest  Treaty  leaves  to  the 
national  laws  the  specific  provisions  to 
obtain  access  to  a  sample  after  the 
patent  has  issued.  The  requirement  to 
maintain  a  viable  deposit  of  the 
biological  material  (1.204a)  recognizes 
the  public  interest  in  the  availability  of 
the  information  and  materials  to  make 
and  use  the  claimed  invention. 

CommentThe  inventor  of  a  biological 
invention  should  not  be  hcstilely 
discriminated  against  by  satisfying  a 
higher  burden  to  prove  enablement  but 
should  instead  be  treated  on  the  same 
basis  as  are  all  other  applicants.  The 
proposed  guidelines  should  allow  for 
and  recognize  that  in  many  instances  a 
deposit  simply  is  not  required. 

Response:There  was  no  intent  in  the 
proposed  guidelines  nor  in  the  proposed 
rules  to  alter  in  any  way  the  standard  of 
enablement  required  by  35  U.S.C.  112, 
first  paragraph.  The  rules  being 
considered  by  the  PTO  specifically 
indicate  that  a  biological  material  need 
not  be  deposited  if  the  written 
description  is  sufficient  to  meet  the 
requirements  of  35  U.S.C.  112  or  if  the 
biological  material  is  known  and  readily 
available  to  the  public  or  can  be  made 
or  isolated  in  a  reproducible  manner 
from  known  and  readily  available 
materials.  See  new  rules  1.202  (a)  and 
(b)  being  considered  for  proposal.  In 
addition,  it  is  specifically  stated  that  the 
mere  reference  to  a  specific  organism  or 
other  biological  material  in  a 
specification  disclosure  does  not  create 
any  presumption  that  the  specific 
material  is  necessary  to  satisfy  one  or 
more  requirements  of  35  U.S.C.  112  or 
that  a  depoat  is  required  to  be  made. 
See  new  rule  1.201(c)  being  considered 
for  proposal 

Co/77A7)e/7/.*  Requiring  that  the  deposits 
be  made  in  an  IDA  is  excessively 
burdensome,  particularly  to  a  small 
inventor  and  those  academic  institutions 
which  generate  in  the  course  of  a  typical 


research  program  dozens  or  even 
hundreds  of  hybridomas  which  must 
then  be  deposited  if  the  institution  is  to 
comply  with  PTO  deposit  guidelines. 
Depositing  of  biological  materials  {when 
required)  at  any  location  should  be 
sufficient  providing  that  the  averments 
for  appropriate  access  and  supply  of 
viable  material  can  be  made.  The 
patentee  has  the  most  at  stake  in 
insuring  that  the  deposit  is  maintained 
and  available  during  the  life  of  the 
patent.  If  the  deposit  is  permanently 
lost,  the  patent  will  be  lost  also.  The 
entire  rationale  for  requiring  an 
independent  depositor  is  to  remove  the 
responsibility  from  the  patentee  and 
place  it  in  the  hands  of  an  independent 
third  party.  If  the  depository  is  required 
to  replace  a  strain  if  it  becomes  non- 
viable, it  would  appear  that  double 
depositing  is  necessary.  The  logical 
thing,  according  to  one  comment,  is 
either  to  have  the  third  party  depository 
entirely  responsible  for  the  culture  or  to 
permit  the  depositor  to  maintain  his  own 
cultures. 

Response:  The  concept  of  an 
independent  depository  or  an  IDA  as  an 
acceptable  depository  is  based  on  the 
need  and  desire  to  ensure  the  safe  and 
reliable  storage  of  a  deposited  biological 
material  under  circumstances  that  are 
free  of  the  opportunity  for  intentional  or 
negligent  handling  of  the  deposited 
material.  The  use  of  an  independent 
depository  or  an  internationally 
recognized  depository  will  tend  to 
preserve  the  integrity  of  the  deposit 
process  against  those  that  may 
accidently  alter  the  deposited  material, 
may  wish  to  tamper  with  the  deposited 
material  or  may  wish  to  resume  control 
of  its  availability  when  the  patent  is  no 
longer  enforceable,  and  to  preserve  the 
interest  of  the  public  in  the  free  access 
to  the  biological  material  for  any 
purpose  once  the  term  of  the  patent 
expires.  Further,  while  the  PTO  is 
constrained  to  approve  independent 
depositories  other  than  an  IDA.  the  PTO 
has  neither  the  resources  nor  capability 
to  assess  the  individual  capability  of 
any  party  that  wishes  to  act  as  its  own 
depository.  The  rules  under 
consideration  are  intended  to  minimize 
depositories  that  will  be  found 
acceptable. 

The  concept  of  having  an  independent 
depository  in  addition  to  the 
requirement  of  the  depositor  to  replace  a 
culture  which  is  no  longer  viable  is 
based  on  the  premise  that  the  patent 
owner  has  an  interest  in  maintaining  the 
accessibility  of  the  deposit  during  the 
enforceable  life  of  the  patent  for  its  own 
protection,  and  hes  an  obligation  to  the 
public  to  ensure  access  to  that  deposit 
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during  the  period  of  enforceability  so 
that  a  third  party  could  test  the 
biological  material,  and  availability  to 
the  public  after  the  patent  expires.  A 
patentee  should  not  be  able  to 
intentionally  convert  a  patented 
biological  material  to  a  trade  secret 
merely  because  it  was  no  longer 
interested  or  able  to  enforce  the  patent. 

Comment:  A  depository  does  not 
normally  notify  the  depositor  when  his 
strams  are  supplied  to  third  parties 
except  under  the  Budapest  Treaty,  Does 
this  mean  we  must  now  change  our 
policy. 

Response:  No. 

Comment:  Several  comments  were 
received  to  the  effect  that  due  to  the 
nature  of  deposits,  and  the  ease  with 
which  harmful  infringing  acts  can  be 
practiced  following  access  to  deposited 
material,  it  is  reasonable  to  require  that 
minimum  restrictions  be  made  before  a 
request  for  access  to  a  deposit  is 
satisfied.  Such  minimum  restrictions 
should  include  (1  j  identification  of  the 
ultimate  recipient  and  (2)  an  averment 
that  the  ultimate  recipient  will  not  use 
the  deposited  materials  for  any  uses 
which  would  infringe  a  valid  claim  and 
(3)  a  prohibition  against  transfer  to  third 
parties.  The  thrust  of  these  arguments  is 
that  a  patentee  has  a  definite  interest  in 
knowing  to  whom  the  deposited 
material  is  being  released  and  such 
restrictions  would  provide  the  patentee 
with  some  measure  of  protection  against 
those  who  would  unfairly  profit  from  the 
required  deposit.  It  was  concluded  that 
these  provisions  would  not  in  any 
substantive  way  interfere  with  the 
purpose  of  a  deposit  under  35  U.S.C.  112 
or  the  public  disclosure  function  served 
by  the  patent  system. 

Response:  While  the  unique  nature  of 
a  deposit  in  satisfying  the  enabling  or 
other  requirements  of  35  U.S.C.  112  is 
recognized,  every  patent  is  required  to 
place  in  the  hands  of  those  skilled  in  the 
art  to  which  the  invention  pertains  the 
information  required  to  make  and  use 
the  invention  without  undue 
experimentation.  The  PTO  does  not 
restrict  or  otherwise  monitor  the  sale  of 
other  patent  documents  containing  an 
enabling  disclosure  nor  place  any  limits 
on  the  further  disposition  of  patents  that 
it  sells.  Consequently,  there  is  no  basis 
in  the  law  for  treating  a  patent  directed 
to  an  invention  requiring  the  use  of  a 
deposited  biological  material  in  any 
manner  different  from  a  patent  which 
does  not  require  a  deposit.  Patents  not 
requiring  a  deposit  may  involve  subject 
matter  which  is  just  as  difficult  to  detect 
infringement  as  it  may  be  where  no 
deposit  is  required. 

The  PTO  recognizes  the  unique  nature 
of  an  invention  which  requires  the 


deposit  of  a  sample  of  a  biological 
material  as  part  of  the  disclosure, 
particularly  as  it  relates  to  the  attendant 
risks  that  the  sample  may  be  used  in  a 
way  or  location  that  would  avoid 
infringement  of  the  patent.  The  PTO, 
however,  solicits  comments  on  the 
advisability  of  and  rationale  for  seeking 
a  provision  in  the  law  that  would  permit 
the  type  of  restrictions  on  access  to  a 
deposit  after  the  patent  issues  that  are 
recommended  in  the  April  8,  1987  WIPO 
report  on  the  Industrial  Property 
Protection  of  Biotechnological 
Inventions.  These  recommendations,  on 
which  we  are  seeking  comrnent,  were  as 
follows: 

Samples  shall  be  furnished  only  if  the 
requesting  party  has  undertaken  vis-a- 
vis the  owner  of  the  patent  on  which  the 
request  is  based,  for  the  period  during 
which  the  patent  is  in  force: 

(i)  Not  to  make  the  deposited 
biological  material  or  any  biological 
material  derived  therefrom  available  to 
any  third  party: 

(ii)  To  use  the  deposited  biological 
material  or  any  biological  material 
derived  therefrom  only  for  experimental 
purposes  concerning  the  invention: 

(iiij  N'ot  to  export  the  deposited 
biological  material  or  any  biological 
material  derived  therefrom  to  any  other 
country  or,  if  the  sample  was  obtained 
in  the  country  where  the  depository 
institution  is  located  and  that  country  is 
not  the  country  in  or  for  which  the 
patent  on  which  the  request  was  based 
has  been  granted,  to  any  other  country 
than  the  country  in  or  for  which  the 
relevant  patent  has  been  granted: 

(iv)  The  requesting  party  shall  have 
the  burden  of  proof  concerning 
compliance  with  the  undertakings 
referred  to  in  subparagraphs  (i-iii);  and 

(v)  For  the  purposes  above,  any 
biological  material  shall  be  deemed  to 
be  derived  from  the  deposited  biological 
material  if  it  is  derived  therefrom  by 
culturing  or  in  any  other  way  of 
replication,  provided  that  the  derived 
matter  still  exhibits  those  characteristics 
of  the  deposited  biological  which  are 
essential  for  the  carrying  out  of  the 
invention. 

Comment:  The  guidelines  appear  to 
ignore  that  the  identification  of  ultimate 
recipient  and  limitations  on  further 
transfer  are  required  in  many  cases 
under  the  export  control  laws 
administered  by  the  Commerce 
Department.  Depositories  such  as  the 
ATCC  regularly  apply  for  licenses 
before  releasing  strains.  It  would  appear 
entirely  consistent,  therefore,  to  allow 
depositors  to  require  that  requesters 
comply  with  the  export  control  laws 
since  the  depository  must  do  so  in  any 
event. 


Response:  The  rules  being  considered 
by  the  PTO  require  only  that  the 
depositor  make  the  deposit  under  such 
conditions  that  all  restrictions  made  by 
the  depositor  on  the  availability  to  the 
public  of  the  deposited  material  will  be 
irrevocably  removed  upon  the  granting 
of  the  patent.  This  condition  does  not 
affect  laws  or  regulations  that  restrict 
access  for  public  health  or  safety 
reasons. 

CommenL  The  requirement  for  the 
patentee  to  notify  the  depository 
promptly  after  issuance  of  the  patent  is 
unwise  and  unnecessary.  One  comment 
suggested  that  the  use  of  the  word 
"promptly"  is  vague  and  presents  the 
opportunity  for  problems  to  arise.  The 
provision  was  considered  unnecessary 
because  the  depository  releases  the 
deposit  when  the  requester  provides  the 
depository  with  a  copy  of  the  issued 
patent. 

Response:  This  provision  has  been 
removed  from  the  rules  being  considered 
by  the  PTO.  However,  it  should  be  noted 
(new  rule  1.201(c)  being  considered  for 
proposal)  that  the  mere  reference  to  a 
specific  biological  material  in  the 
specification  disclosure  does  not  create 
any  presumption  that  the  specific 
material  is  necessary  to  satisfy  one  or 
more  requirements  of  35  U.S.C.  112  or 
that  a  deposit  in  accordance  with  Office 
policy  has  been  made.  A  procedure  is 
defined  in  new  rule  1.207(c)  being 
considered  for  proposal  whereby  the 
Office  would  certify  whether  a  deposit 
has  been  made  under  conditions  which 
make  it  available  to  the  public  as  of  the 
issue  date  of  the  patent  grant. 

Comment:  Some  of  the  comments 
received  on  the  requirement  for  a 
viability  statement  provide  an  adequate 
response  to  other  comments  received. 
For  example,  some  comments  indicated 
that  there  should  be  a  presumption  that 
the  microorganism  is  alive  and  that  such 
testing  should  not  be  required.  On  the 
other  hand,  one  comment  was  received 
to  the  effect  that  we  should  be  aware  of 
the  problem  that  material  shipped  to 
depositories  which,  presumably,  was 
viable  when  shipped,  is  received  and 
when  tested  is  not  viable.  This  is  not 
uncommon  at  the  ATCC.  Another 
comment  indicated  that  if  a  viability 
statement  is  required  it  should  be  done 
by  the  depository  if  the  biological 
material  is  deposited  in  a  public 
depository.  Another  comment  indicated 
that  this  person  was  pleased  that  we 
have  included  the  third  party  competent 
to  test  for  viability  option.  In  some  cases 
tests  for  viability  can  require  expertise 
which  might  not  be  available  at  a 
depository.  This  option  could  be  very 
helpful. 
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Response:  Based  on  the  evidence  and 
lumments  received  to  date,  the  PTO  is 
convinced  that  the  requirement  for  a 
\  i.ibihty  test  is  appropriate. 

C.>r7uiwnt:  A  deposit  for  cither  the 
enforceable  life  of  the  patent  or  for  the 
20/5  years  of  the  Budapest  Treaty 
should  be  considered  acceptable.  While 
the  Budapest  Treaty  is  an  executive 
agreement,  and  therefor  cannot  override 
any  clear  dictate  of  35  U.S.C.  112,  it 
see.nis  prrsumptuous  for  an  office  of  an 
executive  department  to  adopt  a  policy 
which  is  contrary  to  that  embodied  in  an 
executive  agreement. 

Rt'sponse:  The  period  literally  defined 
in  the  Budapest  Treaty  is  considered 
acceptable  for  a  deposit  made  under 
that  Treaty  However,  it  is  not  difficult 
to  imagine  a  situation  where  the  period 
defined  in  the  Budapest  Treaty  would 
not  necessarily  e.xtend  beyond  the 
tMiforceable  life  of  the  patent.  In  the 
Board's  decision  in  Ex  PuTie  Lundak,  it 
was  noted  that  one  of  the  basic 
principles  of  the  patent  system  was  that 
the  public  would  not  be  prohibited  from 
practicing  the  invention  after  the 
enforceable  life  of  the  patent.  Implicit  in 
that  basic  principle  is  the  logic  that  a 
(iepositor  should  not  be  able  to  make  a 
deposit  under  conditions  that  do  not 
prov  ide  for  storage  beyond  the 
enforceable  life  of  the  patent.  Nor  do  we 
believe  that  the  Budapest  Treaty 
contemplated  that  the  deposit  would  not 
be  available  while  the  patent  is  in  force. 
The  patentee  need  not  be  a  guarantor  of 
the  availability  of  the  deposited  material 
after  the  enforceable  life  of  the  patent, 
but  neither  should  the  patentee  be 
permitted  to  provide  for  storage  only  up 
to  the  date  the  patent  expires. 

Comment:  The  requirement  for 
corroboration  goes  beyond  the  holding 
in  Lundck.  The  require.ment  is 
unprecedented  in  ex  parte  prosecution. 
1  he  PTO  has  regularly  accepted  Rule 
131  declarations  without  corroboration, 
and  to  require  it  in  the  deposit  situation 
would  be  completely  inconsistent.  The 
guidelines  also  fail  to  address  what 
would  be  sufficient  corroboration. 

Response.  The  degree  of 
corroboration  required  would  depend  on 
Circumstances  in  the  individual 
application.  For  a  situation  such  as 
Liuuiak  where  a  mistake  was  made 
relative  to  the  presence  of  a  deposit  at 
the  time  of  filing  followed  by  a  deposit 
within  a  week  to  ten  days,  a  verified 
statement  tracing  the  steps  undertaken 
t  J  deposit  the  biological  material  from 
the  point  of  time  of  the  filing  date  of  the 
application  to  the  actual  deposit  would 
be  sufficient.  It  is  the  function  of  the 
description  recjuirement  to  ensure  that 
tiie  subject  matter  that  is  later  claimed 
in  the  patent  was  described  in  the 


application  as  originally  filed. 
Consequently,  an  applicant  who  waits 
to  make  the  deposit  until  sometime  after 
the  filing  date  of  the  application  has  the 
burden  of  showing  that  which  is  later 
deposited  was  the  same  biological 
material  as  existed  and  was  described 
in  the  application  as  originally  filed. 
Corroboration  can  take  any  form  which 
is  suitable  to  establish  the  fact,  as 
opposed  to  a  bare  statement  made  on 
information  and  belief,  that  the 
deposited  material  is  the  same  as  that 
which  existed  as  of  the  filing  date  of  the 
application.  If  the  material  was  viable 
and  capable  of  reproduction  as  of  the 
time  of  deposit,  the  verified  statement 
should  indicate  that  the  material  was 
viable  and  capable  of  reproduction  as  of 
the  filing  date. 

Comment:  It  would  seem  that  the  two 
month  formalities  notice  under  Ex  Parte 
Quayle  would  be  appropriately  used  in 
instances  where  an  application  is 
allowable  but  assurance  of  public 
accessibility  has  not  yet  been  made. 
There  is  no  statutory  authority  for 
setting  a  three  month  period  for 
response  which  would  not  be 
extendable  upon  payment  of  the 
appropriate  fee. 

Response:  The  PTO  believes  that  once 
the  issue  of  deposits  has  been  either 
resolved  or  is  in  dispute,  no  additional 
time  should  be  necessary.  The  basic 
concern  is  an  adverse  impact  on 
pendency  and  disclosure  to  the  public 
for  no  apparent  reason.  If  an  applicant  is 
going  to  dispute  the  necessity  of  a 
deposit  or  the  conditions  under  which  it 
is  made,  then  an  appropriate  appeal  can 
be  taken  on  that  issue.  If  applicant 
agrees  that  a  deposit  is  necessary,  the 
three  month  period  to  pay  the  issue  fee 
is  considered  adequate  to  get  that  job 
done.  Nevertheless,  provision  has  been 
made  in  new  rule  1.208(c]  being 
considered  for  proposal  for  an  extension 
of  time  under  37  CFR  1.136. 

Comment:  There  should  be  more 
specific  guidelines  as  to  the  form  of 
assurances  that  will  be  accepted  for 
making  an  appropriate  deposit.  An 
averment  by  the  applicant,  assignee  or 
attorney,  in  papers  submitted  during 
pendency  of  the  application  should  be 
acceptable  to  the  PTO.  Deceit  by  such 
applicant,  attorney  or  assignee  should 
be  dealt  with  in  the  same  manner  as 
deceit  in  conventional  chemical  cases. 

Response:  The  Office  will  accept  any 
assurance  made  in  the  record  with  the 
intent  that  the  PTO  rely  on  applicant  to 
fulfill  the  deposit  requirement  as  set 
forth  in  these  proposed  rules.  The  PTO 
will  ensure  that  applicants  have  filed  a 
statement  that  all  conditions  have  been 
satisfied  before  the  application  is 
allowed  to  become  a  patent. 


Comment:  The  PTO  policy  and 
guidelines  should  not  make  statements 
or  predictions  as  to  burden  of  proof 
during  enforcement  or  other  actions  in  a 
court  of  law.  The  indication  that  the 
burden  of  proof  to  establish  an  identity 
between  the  replaced  sample  and  the 
original  deposit  may  be  on  those  seeking 
to  enforce  the  patent  outside  the  PTO 
goes  against  a  statutory  presumption  of 
validity. 

Response:  The  rules  being  considered 
by  the  PTO  are  limited  to  the 
presumption  that  the  PTO  will  make  in 
any  proceeding  involving  the  patent 
before  the  PTO. 

Comment:  It  has  been  suggested  that 
the  procedure  to  be  followed  when 
biological  material  becomes  unavailable 
be  separate  from  the  rest  of  the 
paragraph  dealing  with  replacement 
deposits  so  that  these  separate 
situations  are  not  viewed  as  one.  For 
example,  cessation  of  availability  of 
biological  material  not  previously 
deposited  can  result  from,  for  example, 
the  bankruptcy  of  the  sole  commercial 
supplier  of  the  material.  Under  such 
circumstance,  a  deposit  of  no  longer 
readily  available  material  would  be 
required. 

Response:  Since  the  necessity  or 
desirability  of  replacing  a  deposit  may 
arise  from  a  number  of  circumstances, 
the  PTO  does  not  consider  it  appropriate 
to  define  separate  rules  or  procedures 
for  making  a  replacement  under  each 
circumstance.  The  rules  being 
considered  by  the  PTO  are  limited  to  a 
replacement  right  only  for  the  original 
depositor.  As  one  comment  observed, 
the  law  on  property  rights  in  biological 
materials  is  somewhat  unclear  at  this 
time  and  redeposit  by  a  party  other  than 
the  original  depositor  might  be 
considered  an  act  of  conversion, 
depending  on  the  precise  circumstances. 
Moreover,  the  PTO  has  indicated  an 
intention  of  applying  a  rebuttable 
presumption  that  once  a  biological 
material  has  been  deposited  for  the  term 
and  under  conditions  specified  in  these 
rules  under  consideration  by  the  PTO, 
the  biological  material  deposited  would 
be  considered  to  be  known  and  readily 
available  to  the  public. 

Comment:  The  guidelines  are  unclear 
as  to  the  ability  to  obtain  the  benefit  of 
a  foreign  priority  date.  Apparently,  the 
PTO  is  aware  that  Lundak  held  that  35 
U.S.C.  112  requires  that  a  deposit  be 
made  and  a  reference  added  to  the 
specification  before  the  U.S.  patent 
issues.  Thus.  35  U.S.C.  119  affords  the 
benefit  of  the  priority  date  even  if  the 
priority  document  fails  to  mention  a 
deposit  and  even  if  a  deposit  had  not 
been  made. 
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Response:  The  PTO  will  follow  the 
same  procedures  for  handling  a  claim 
for  foreign  priority  in  all  applications. 
The  examiner  will  acknowledge  a  claim 
for  foreign  priority  when  all  formal 
requirements  are  met  and  will  not 
consider  the  merits  of  an  applicant's 
claim  of  priority  unless  a  reference  is 
found  with  an  effective  date  between 
the  date  of  foreign  filing  and  the  date  of 
filing  in  the  United  States  or  when  an 
interference  situation  is  under 
consideration.  Where  the  merits  of  a 
claim  for  priority  need  to  be  determined, 
the  examiner  will  follow  the  guidelines 
in  §  201.15  of  the  Manual  of  Patent 
Examining  Procedure  in  making  that 
determination.  It  must  also  be 
emphasized  that  applicants  may  not  be 
granted  priority  in  applications  filed  in 
countries  foreign  to  the  United  States  if 
they  fail  to  make  a  deposit  in  a 
permanent  depository  acceptable  to  that 
foreign  country  before  the  filing  date  of 
the  application  in  the  United  States. 


Comment:  If  a  deposit  is  found  to  be 
contaminated,  what  option  does  a 
depositor  have?  Can  the  deposit  be 
replaced  and  the  original  deposit  date 
be  retained? 

Response:  If  a  deposit  can  still  be 
considered  to  be  viable,  even  though 
contaminated,  the  rules  being 
considered  by  the  PTO  would  not  permit 
replacement  of  the  original  deposit. 
While  there  may  be  an  appropriate 
mechanism  for  substitution  of  a  deposit 
number  in  an  existing  application,  the 
original  deposit,  even  though 
contaminated,  would  provide  the  best 
evidence  of  whatever  it  was  that  was 
originally  deposited  and  should  be 
preserved. 

Comment-  If  a  deposit  does  not 
produce  the  product  for  which  it  was 
deposited  (antibiotic,  for  instance),  what 
option  does  a  depositor  have?  Can  the 
deposit  be  replaced  and  the  original 
date  retained? 

Response:  Any  deposit  which  is  made 
in  accordance  with  the  rules  being 


considered  by  the  PTO  would  have  only 
a  viability  statement  associated  with  it. 
There  is  absolutely  no  proof  that  the 
material  originally  deposited  was 
capable  of  producing  the  product  for 
which  it  was  deposited.  \Vhile  it's 
clearly  in  the  interest  of  the  public  to 
have  a  deposit  available  to  it  which  is 
capable  of  making  the  product  for  which 
it  was  deposited,  the  destruction  or 
replacement  of  the  best  evidence  of 
what  was  originally  deposited  should 
not  be  lost  if  made  in  association  with 
an  existing  patent.  Perhaps  the 
depositories  should  consider 
preservation  of  samiples  of  the  original 
deposit  in  conjunction  with  a  deposit 
which  is  neither  contaminated  nor 
incapable  of  producing  the  product  for 
which  it  was  deposited. 

Dated:  June  19, 1987. 
Donald  J.  Quigg, 

Assistant  Secretary  and  Commissioner  of 
Patents  and  Trademarks. 

[FR  Doc.  87-20528  Filed  9-6-87;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFR  Parts43,  45,  and91 

I  Docket  No.  25033:  Amendment  Nos.  43-29, 
45-17,  and  91-2061 

Aircraft  Identification  and  Retention  of 
Fuel  System  Modification  Records 

AGENCY:  Federyi  Av;auon 
.Administration  (FAA),  DOT. 
ACTION;  Final  rule. 

summary:  This  final  rule  amends  the 
Federal  Aviation  Regulations  to  require: 
(1)  that  12inch  high  nationality  and 
registration  marks  be  displayed  on  all 
aircraft  that  penetrate  an  Air  Defense 
Identification  Zone  or  a  Defense  Early 
Warning  Identification  Zone;  (2)  that  a 
civil  aircraft  identification  data  plate  be 
displayed  on  the  exterior  surface  of  each 
U.S. -registered  aircraft;  and  (3)  that  a 
copy  of  Lhe  form  which  authorizes  the 
alteration  of  an  aircraft  with  fuel  tanks 
within  the  passenger  or  a  baggage 
compartment  be  kept  on  board  the 
modified  aircraft. 

These  amendments  are  necessary 
because  of  the  increased  dangers  to  civil 
aviation  resulting  from  the  major 
increase  in  illegal  drug  importations  into 
the  United  States  by  air.  They  are 
intended  to  expand  the  effectiveness  of 
narcotic  interdiction  and.  thereby, 
provide  for  improvement  in  safety  of 
civil  aviation  operations,  while  at  the 
same  time  reducing  the  flow  of  drugs  by 
air  into  the  United  States. 
EFFECTIVE  DATE:  December  8.  1987 

FOB  FURTHER  INFORMATION  CONTACT: 

iDseph  ).  Gwiazdowski,  Aircraft 
.Manufacturing  Division  (.A\VS-200), 
Office  of  Airworthiness,  Federal 
.Aviation  Administration,  800 
Independence  Avenue  SVV., 
Washington,  DC  20591,  telephone  (202) 
267-9541. 
SUPPLEMENTARY  INFORMATION: 

Background 

Al;ho  ;^n  the  Federal  Aviation 
Airwoitniness  (FAA)  does  not  enforce 
the  anti-drug  smuggling  and  related 
criminal  statutes,  it  is  concerned  with 
the  hazards  to  air  commerce  in  the 
United  States  arising  from  the  use  of 
aircraft  to  escape  detection  while 
importing  illegal,  contraband  substances 
(narcotic  drugs,  marijuana,  and 
depressant  or  stimulant  drugs)  into  the 
United  States.  The  hazards  to  air 
commerce  have  increased  consistent 
with  the  growing  number  of  pilots  who 
are  willing  to  risk  the  carriage  of  these 
illegal  goods  despite  escalating  law 
enforcement  activities.  The  U,S. 
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Customs  Service  (Customs)  reports  that 
the  vast  majority  of  illegal  drug 
trafficking  by  air  into  the  United  States 
passes  through  an  Air  Defense 
Identification  Zone  (ADIZ)  or  Defense 
Early  Warning  Identification  Zone 
(DEWIZ).  Tlie  means  for  detection  of 
these  aircraft  include  low  altitude  radar, 
law  enforcement  pursuit  aircraft,  and 
advanced  police  techniques.  Those 
pilots  committed  to  evading  detection  by 
pursuit  aircraft  may  engage  in  extremely 
dangerous  flight  techniques,  such  as 
very  low  flight  to  avoid  radar;  landing 
and  taking  off  from  unprepared  landing 
areas;  operation  without  lights;  and 
operation  in  weather  conditions  beyond 
the  capability  and/or  qualifications  of 
the  aircraft  or  pilot.  These  flight 
techniques  create  a  safety  hazard  for  all 
other  aircraft  in  the  area  and  for  persons 
and  property  on  the  ground. 
Additionally,  many  of  the  aircraft  used 
for  such  operations  have  been  equipped 
with  extended-range  fuel  tanks  which 
are  not  installed  in  accordance  with  the 
Federal  Aviation  Regulations  (FAR), 
posing  an  additional  safety  hazard. 
Thus,  while  other  agencies  are 
responsible  for  criminal  law 
enforcement  concerning  illegal 
substances  (narcotic  drugs,  marijuana, 
and  depressant  or  stimulant  drugs),  the 
hazardous  aeronautical  activities  of 
pilots  engaged  in  smuggling  and  the 
potential  increase  in  volume  of  these 
substances  into  the  United  States  pose  a 
direct  threat  to  air  commerce.  This 
threat  was  a  basis  for  the  FAA  adopting 
§  91.12  of  the  FAR,  which  provides  that 
no  person  may  operate  a  civil  aircraft 
within  the  United  States  with  knowledge 
that  narcotic  drugs,  marijuana,  and 
depressant  or  stimulant  drugs  are 
carried  in  the  aircraft,  unless  authorized 
under  Federal  or  State  law.  During 
several  meetings,  the  FAA  and  Customs 
representatives  focused  on  actions 
required  to  develop  more  effective 
means  to  reconcile  specific  drug 
enforcement  problems  involving  aircraft. 
In  a  July  11. 1985,  letter  to  the  FAA,  the 
Assistant  Secretary  of  the  Department 
of  Treasury  outlined  and  proposed  the 
specific  regulatory  amendments  which 
Customs  considered  to  be  necessary  to 
assist  it  in  curbing  use  of  aircraft 
carrying  illegal  substances  and  to 
identify  those  aircraft  which  may  be 
used  for  drug  smuggling.  Customs 
believes  that  their  proposed 
amendments  represent  a  significant  step 
toward  curbing  the  use  of  aircraft  for 
drug  smuggling.  The  proposed 
amendments  are  based  on  the  increase 
of  illegal  drug  importation  by  aircraft 
and  on  the  value  to  law  enforcement 
officials  of  positive  identification  of  all 
aircraft  induding  those  aircraft  which 


may  be  involved  in  such  activities.  The 
problems  identified  by  Customs  include: 

1.  Positive  air-to-air  identification  of 
aircraft  penetrating  an  ADIZ  or  DEWIZ 
is  hindered  by  the  difficult-to-read  3- 
inch  identification  marks  displayed  on 
some  of  these  aircraft; 

2.  Aircraft  with  identification  (ID.) 
plates  which  cannot  readily  be  seen 
hamper  the  prompt  identification  of 
stolen  or  falsely  numbered  aircraft;  and 

3.  Inability  to  readily  verify 
unapproved  aircraft  modifications 
involving  unauthorized  fuel  tanks  in  the 
passenger  compartment  or  a  baggage 
compartment  because  the  records  for 
approved  aircraft  modifications  are  not 
required  to  be  kept  aboard  the  aircraft. 

On  July  3, 1986,  the  FAA  issued  Notice 
of  Proposed  Rulemaking  (NPRM)  No.  86- 
9  (51  FR  25174:  July  10,  1986)  proposing 
responses  to  these  three  problems  raised 
by  Customs. 

Registration  Numbers 

As  discussed  in  the  notice.  Customs 
and  other  law  enforcement  groups,  in 
combating  drug  trafficking  by  air, 
frequently  must  attempt  to  identify,  from 
a  high-performance  aircraft,  a  small  low- 
performance  aircraft  including  aircraft 
suspected  of  being  used  in  the  illegal 
activity.  Often  these  operations  must  be 
performed  at  night  using  special  devices 
and  capabilities  to  enhance 
identification  and  to  apprehend 
smugglers.  Many  of  the  suspected 
aircraft  have  small.  3-inch  nationality 
and  registration  marks  (N-numbers) 
which  are  difficult  to  see  or  detect  when 
attempting  air-to-air  identification.  This 
requires  maneuvering  relatively  close  to 
these  aircraft  so  that  positive 
identification  can  be  made.  The  use  of 
larger  registration  marks  makes 
identification  easier  and  results  in  safer 
operation  by  maintaining  a  larger  (up  to 
six  times  greater)  separation  between 
the  aircraft. 

Customs  has  found  that  many  aircraft 
flying  into  the  United  States  display  the 
small,  3-inch  marks,  making  it  difficult  to 
identify  aircraft,  including  suspect 
aircraft.  The  vast  majority  of  the 
suspected  aircraft,  which  are  not  limited 
to  a  particular  type  of  aircraft,  pass 
through  an  ADIZ  or  DEWTZ  prior  to 
entering  the  United  States.  It  is  these 
aircraft  for  which  Customs,  or  other  law 
enforcement  or  military  organizations, 
are  likely  to  attempt  air-to-air 
identification. 

identification  Plates 

The  FAA  has  adopted  several  related 
amendments  concerning  I.D.  plates 
based  on  the  ne.eds  and  comments  of  the 
aviation  community.  Section  45.11  of  the 
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FAR  was  changed  by  Amendment  4S-3 
(52  FR  187:  January  10, 1967)  to  require 
the  I.D.  plate  to  be  in  an  accessible 
location  "near  an  entrance,"  not 
necessarily  an  external  location,  to 
allow  for  maximum  I.D.  plate  protection 
and  to  facilitate  normal  aircraft 
inspection.  Based  on  information 
presented  by  small  aircraft 
manufacturers,  the  FAA  again  changed 
§  45.11  of  the  FAR  by  adoptmg 
Amendment  45-7  (33  FR  14402; 
September  25, 1968)  to  provide  an 
optional  location  for  an  aircraft  I.D. 
plate.  Under  this  option,  the  I.D.  plate 
may  be  affixed  permanently  on  the 
exterior  of  the  fuselage  near  the  tail 
surfaces,  if  it  is  legible  to  an  observer  on 
the  ground.  Additionally,  FAA  Advisory 
Circular  AC  45-2,  Identification  and 
Registration  Markings,  which  provides 
guidance  and  information  concerning 
the  identification  and  marking 
requirements  for  aircraft,  includes  a 
provision  that,  if  under  certain 
conditions  the  I.D.  plate  had  to  be 
covered  or  enclosed  in  any  manner,  its 
accessibility  is  considered  acceptable  if 
it  can  be  revealed  without  the  use  of 
tools. 

The  Customs  Service  indicates  that 
when  investigating  aircraft,  including 
those  suspected  of  being  used  for 
smuggling,  it  is  difficult  to  determine 
quickly  whether  the  FAA  assigned  N- 
number  is  displayed  appropriately  on 
the  aircarft.  Furthermore,  false  numbers 
may  be  used  on  stolen  aircraft,  which 
frequently  are  used  for  smuggling. 
Cross-checking  the  N-number  with  the 
I.D.  plate  data,  which  is  an  integral  part 
of  identification  for  the  aircraft,  assists 
in  determining  whether  the  N-number  is 
false.  The  I.D,  plates  for  many  aircraft, 
however,  are  located  in  the  aircraft 
interior  so  that  they  cannot  be  read  from 
outside  the  aircraft,  making  it  difficult 
for  investigators  to  make  an  on-the-spot 
check  of  a  suspected  aircraft.  Customs 
contends  that  the  repositioning  of 
existing  I.D.  plates,  or  placement  of 
another  I.D.  plate  on  the  exterior  of  the 
aircraft  near  the  main  entrance,  would 
enable  investigators  to  compare  quickly 
the  serial  number  with  the  N-number  to 
help  determine  whether  suspect  aircraft 
have  been  stolen  or  the  N-numbers 
falsified. 

Additional  Fuel  Tank  Installation 

The  FARs  prescribe  requirements  for 
the  approval  of  major  alterations  to 
aircraft  type  designs,  which  include  such 
installations  as  additional  fuel  tanks  in 
an  aircraft.  The  FARs  also  prescnbe 
recordkeeping  requirements  for  such 
approvals.  Most  fuel  tank  installations 
performed  on  aircraft  operating  under 
Part  91  require  an  appropriate  approval 


for  the  type  design  change  and  recording 
of  the  completion  of  the  modification  on 
FAA  Form  337.  Those  aircraft  operated 
under  Part  121.  127,  and  135  of  the  FARs 
may  have  additional  fuel  tanks  installed 
in  accordance  with  applicable 
requirements,  of  the  particular 
continuous  airworthmess  program  and 
prepare  the  documentation  for  the 
alteration  other  tnan  an  FAA  Form  337, 
in  accordance  with  the  continuous 
airworthiness  program. 

Customs  reports  that  aircraft  used  to 
smuggle  drugs  are  often  modified  with 
fuel  tanks  which  are  installed  in  the 
passenger  or  s  baggage  compartment 
and  which  are  not  authorized  by  the 
FAA.  These  fuel  tanks  are  installed  to 
permit  the  aircraft  to  make  long 
unrefueled  flights,  such  as  from  the 
United  States  to  South  Amenca.  This 
long-range  unrefueled  capability  adds  to 
the  difficulty  in  pursuing  suspected 
aircraft.  These  unauthorized,  usually 
haphazard,  fuel  tank  installations  create 
a  safety  hazard  because  there  is  no 
assurance  that  they  meet  the  safety 
standards  established  by  the  FAA. 

One  problem  with  attempting  to 
identify  the  unauthorized  extended- 
range  fuel  tank  installation  is  that  it  is 
difficult  to  check,  on  the  spot,  whether 
the  tanks  have  been  installed  in 
accordance  with  FAA  requirements.  The 
FAR  type  certification  procedures 
require  FAA  approval  for  any  changes 
to  type  design  of  a  U.S.  civil  aircraft, 
such  as  modifications  to  install 
extended-range  fuel  tanks. 
Documentation  evidencing  such 
approval  may  vary  depending  upon  the 
nature  of  the  change  to  the  aircraft's 
type  design. 

One  way  that  approval  can  be 
evidenced  is  for  an  authorized  person 
performing  the  work  to  execute  an  FAA 
Form  337  in  accordance  with  Appendix 
B  of  Part  43  of  the  FAR.  However,  there 
is  currently  no  requirement  for  records 
of  such  authorization  to  be  on  board  the 
aircraft  Customs  contends  that  a 
regulation  requiring  an  FAA  Form  337  to 
be  aboard  the  aircraft  when  extended- 
range  fuel  tanks  are  installed  within  the 
passenger  or  a  baggage  compartment 
would  assist  Customs  in  concentrating 
interdiction  efforts  on  suspicious  aircraft 
not  authorized  to  have  such 
installations.  Customs  investigators  can 
make  an  on-the-spot  check  of  the 
suspected  aircraft's  FAA  Form  337.  In 
addition,  this  action  would  assist  the 
FAA  in  identifying  aircraft  with 
unauthorized  fuel  tanks,  and  thus  avoid 
a  potential  hazard  to  the  aviation 
community  and  the  public. 


Participation  in  Rulemaking 

Notice  No  86-9  gave  interested 
persons  an  opportunity  to  participate  in 
amending  these  rules.  Due  consideration 
was  given  to  all  information  submitted 
by  the  commenters.  Except  as  discussed 
in  this  preamble,  the  revisions  adopted 
by  these  amendments  and  the  reasons 
fo7  them  are  the  same  as  those  in  Notice 
No.  86-9. 

Discussion  of  Amendments 

The  FAA  has  determined  that  the 
amendments  proposed  in  Notice  No.  86- 
9  should  be  adopted,  The  comments 
received  in  response  to  the  notice  are 
discussed  below. 

A.  Improve  Indentification  of  Aircraft 
Penetrating  the  ADIZ  and  DEWIZ— 
§§45.21  and  45.29 

This  amendment  requires  that  all 
aircraft  penetrating  the  ADIZ  or  DEWIZ 
display  12-inch  markings.  However,  if 
any  surface  authorized  to  be  marked  is 
not  large  enough  for  full-size  marks, 
marks  as  large  as  practicable  shall  be 
placed  on  the  largest  of  the  authorized 
surfaces  in  accordance  with  %  45.29(0- 

To  ease  the  burden  on  owners  of 
affected  aircraft  which  penetrate  the 
defense  zones,  under  the  provision  of 
§  45.21(d),  this  amendment  permits  the 
12-inch  markings  to  be  temporar\  on 
those  "grandfathered"  aircraft  and 
certain  aircraft  which  are  currently 
authorized  to  operate  with  small 
markings  as  specified  in  §  45.29(b). 
Moroever.  to  avoid  any  burden  due  to 
downtime,  ferrying,  or  loss  of  revenue 
associated  with  marking  the  affected 
aircraft,  a  90-day  period  is  allowed  for 
compliance. 

Adoption  of  this  amendment  provides 
for  the  improvement  in  safety  associated 
with  air-to-air  identification  of  ell 
aircraft  which  penetrate  the  ADIZ  or 
DEWIZ.  It  has  no  impact  on  the  majority 
of  other  aircraft  operators  since  most 
aircraft  currently  displaying  marks  less 
than  12  inches  high  under  Part  45  do  not 
penetrate  these  zones  and  thus  pose  no 
problem  at  this  time.  Those  aircraft  with 
smaller  marks  operating  solely  within 
one  of  these  zones,  e.g.,  the  Alaska 
DEWIZ  or  ADIZ,  also  will  not  be 
affected  if  they  do  not  depart  and 
reenter  (penetrate)  the  zone. 

B.  Change  I.D.  Plate  Location— §  45.11 

This  amendment  requires  that  all 
aircraft  display  an  I.D.  plate,  as 
specified  by  §  45.11(a).  on  the  aircraft 
fuselage  exterior  surface,  in  a  location 
legible  to  an  observer  on  the  ground.  It 
must  be  located  adjacent  to  and  aft  of 
the  rear-most  entrance  door  or  on  the 
exterior  surface  near  the  tail.  An  aircraft 
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l.D.  pl.i'e  affixed  in  an  easiiv  accessible 
..irtd,  legible  to  an  observer  on  the 
groLind,  facilitates  verification  of  aircraft 
identification  by  FAA  inspectors, 
Customs  investigators,  and  other  law 
enforcement  officials.  The  amendment 
provides  for  ready  access  to  the  l.D. 
plate  data  without  having  to  enter  the 
aircraft,  it  makes  the  l.D.  plate 
information  and  N'-number  available 
simultaneously  to  provide  a  cross 
reference  to  help  determine  whether  the 
aircraft  may  have  been  stolen  or  to 
determine  if  the  registration  number  has 
been  falsified.  It  also  facilitates  FAA 
inspec'ors'  identification  of  aircraft  for 
verification  of  maintenance, 
modification,  and  other  airworthiness 
requirements  to  assure  safe  aircraft 
operation. 

This  amendment  is  not  retroactive 
since  this  cnuld  result  in  a  major  change 
which  would  pose  an  undue  burden  on 
many  aircraft  owners.  For  exam.ple.  if 
the  l.D.  plates  currently  affixed  to 
aircraft,  as  required,  were  to  be  removed 
(i.e.,  repositioned)  from  the  existing 
locations,  this  could  result  in  damage  to 
the  aircraft  and  l.D.  plate,  and  might 
require  burdensome  engineering  and 
manufacturing  changes  such  as 
structural,  interior  or  exterior  repair,  or 
repainting. 

As  a  cost-saving  alternative  for 
aircraft  manufactured  prior  to  90  days 
after  the  effective  date  of  this 
amendment,  this  final  rule  allows  the 
display  of  just  the  model  designation 
and  builder's  serial  number  on  the 
fuselage  exterior,  adjacent  to  and  aft  of 
the  rear-most  entrance.  This  may  be 
done  if  the  identification  plate  is 
secured  at  an  accessible  exterior  or 
interior  location  near  an  entrance.  The 
model  designation  and  senal  number 
are  required  to  be  affixed  m  such  a 
manner  that  they  are  not  likely  to  be 
defaced  or  removed  during  normal 
service.  Unlike  the  required  fireproof 
l.D.  plate,  this  "supplemental" 
identification  does  not  have  to  be 
affixed  in  a  manner  such  that  it  is  not 
likely  to  be  lost  or  destroyed  in  an 
accident.  Thus,  the  data  may  be  affixed 
in  a  relatively  low-cost  manner,  such  as 
by  paintins  or  decal. 

C.  Illegal  Fuel  Tank  Installation— Part 
43.  Appendix  B(a)  and  (d):  §  91.27(c): 
and§91.173(a}and(d) 

This  amendment  requires  that  all 
affected  aircraft  modified  with 
additional  fuel  tanks  in  the  passenger  or 
a  baggage  compartment,  under  Part  43  of 
the  FAR.  physically  have  on  board  the 
aircraft  a  copy  of  the  required  FAA 
Form  337.  This  includes  aircraft 
previously  not  required  to  have  an  FAA 
Form  337  for  fuel  tank  installations 


when  operating  with  a  special  flight 
permit  for  the  purpose  of  delivery  or 
export.  This  amendment  also  requires 
that  the  oweer  or  operator  of  an  aircraft 
with  such  fuel  tanks  present  the  FAA 
Form  337  for  inspection  by  any  law 
enforcement  officer. 

This  amendment  provides  one  means 
for  FAA,  Customs,  and  other 
investigators  to  quickly  obtain  evidence 
as  to  whether  the  additional  tanks  in  the 
aircraft  are  authorized  or  possibly 
illegally  installed.  Enforcement  action 
can  then  be  taken  by  the  FAA  and  the 
appropriate  agency  against  persons 
operating  such  aircraft.  Action  can  also 
be  taken  to  prevent  the  aircraft  from 
being  flown.  This  rule  makes  it  possible 
for  Customs  to  concentrate  interdiction 
efforts  on  those  aircraft  modified  with 
unathorized  fuel  tank  installations  and 
which  are  possibly  being  used  for  illegal 
drug  trafficking.  By  limiting  this  rule  to 
aircraft  modified  with  fuel  tanks  in  the 
passenger  or  baggage  compartments, 
which  requires  an  FAA  Form  337  under 
Part  43,  operators  of  aircraft  with  FAA- 
approved  extended-range  fuel  tanks 
located  elsewhere  in  the  aircraft  (e.g.. 
wing  tip  tanks)  would  not  be  required  to 
keep  that  authorization  on  board  the 
aircraft. 

Discussion  of  Comments 

Genera/ 

Eighty  coBimenters.  representing  the 
views  of  the  aviation  community, 
participated  in  this  rulemaking. 
Comments  were  submitted  by  individual 
pilots  and  owners  and  operators  of 
aircraft  including  representatives  of 
some  aviation  and  aircraft 
manufacturers  associations.  Generally, 
the  commenters  support  Customs' 
objective  to  stop  the  flow  of  illegal  drugs 
into  the  United  States  by  air.  However, 
most  commenters  disagree  as  to  what 
amendments  should  be  adopted  and 
who  should  comply  with  them.  Some 
commenters  disagree  with  all  the 
amendments  or  recommend  proposals 
which  are  outside  the  scope  of  the 
NPRM.  The  majority  of  the  commenters 
address  the  proposed  amendments 
separately  and  give  reasons  which 
oppose  a  particular  issue  and  either 
concur  in  or  withhold  comments  on  the 
other  issues. 

The  comments  from  aviation 
association  representatives  on  the 
amendments  also  range  from  full 
support  as  noted  by  the  Airline  Pilots 
Association  (ALPA)  to  "no  merit"  as  the 
Aircraft  Ovv[ners  and  Pilots  Association 
(AOPA)  coritends.  Many  commenters 
contend  thail  the  FAA  action  will  not 
stop  drug  trsfficking  and  question  the 
value  of  these  amendments.  They 


contend  that  there  are  more  effective 
ways  to  stop  drug  smugglers  such  as 
direct  legislation  against  smugglers.  The 
commenters,  however,  fail  to  recognize 
or  acknowledge  that  the  FAA  action 
proposed  in  Notice  No.  86-9  is  only  a 
part  of  the  total  U.S.  Government  on- 
going effort  to  actively  suppress  drug 
smuggling,  which  includes  law  V 

enforcement  agencies  efforts  of  other 
Departments  such  as  the  Treasury, 
Justice,  and  Defense.  These  initiatives 
carry  out  the  mandates  of  Congress, 
such  as  the  Anti-Drug  Abuse  Act  (Pub. 
L.  99-570,  October  27.  1986). 

The  pertinent  comments  and 
commenters'  recommendations 
concerning  each  amendment  are 
discussed  in  the  following  paragraphs. 
In  addition,  comments  concerning  the 
time  and  cost  of  compliance  are 
discussed  separately. 

Registration  Numbers 

The  majority  of  commenters  object  to 
the  requirement  for  displaying  12-inch 
N-numbers  on  certain  aircraft  that 
penetrate  an  ADIZ  or  DEVVIZ.  The 
commenters  contend  that  the 
amendment  imposes  unnecessary  costs 
on  owners  and  operators  of  aircraft 
allowed  to  display  smaller  N-numbers 
under  §  45.29(b),  with  no  benefit  to 
legitimate  operators  who  must  pay  for 
an  ineffective  law  which  drug  smugglers 
can  easily  circumvent  with  temporary 
and  false  markings.  Also,  operators  of 
some  aircraft  such  as  experimental 
amateur-built,  rotorcraft,  gliders, 
airships,  and  balloons  feel  that  this 
amendment  should  be  limited  to  twin- 
engine,  fixed-wing  aircraft. 

The  FAA  disagrees  becau!>e.  as  stated 
in  the  notice,  there  is  an  urgent  need  for 
positive  identification  oi  aJJ  aircraft  that 
penetrate  the  defense  zones,  regardless 
of  size  and  configuration.  However,  it 
should  be  noted  that  this  amendment 
only  affects  those  aircraft  that  display 
the  ineffective  small  N-numbers  and 
penetrate  the  ADIZ  or  DEVVIZ. 
Additionally,  to  avoid  unnecessary  costs 
to  operators  of  the  affected  aircraft,  a 
90-day  time  period  is  provided  for 
compliance.  This  provides  for  sufficient 
time  in  which  the  temporary  or 
permanent  12-inch  N-numbers  can  be 
affixed  to  aircraft  affected. 

A  few  commenters  questioned  why  all 
aircraft  operating  in  Alaska  must 
display  12-inch  marks  since  Alaska  lies 
entirely  within  an  ADIZ  while  aircraft  in 
the  contiguous  United  States  may 
display  small  N-numbers.  However,  the 
rule  applies  to  those  aircraft  that 
penetrate  the  ADIZ  or  DEWIZ. 
Accordingly,  aircraft  allowed  to  display 
small  N-number^  in  accordance  v\  ith 
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regulations,  whether  in  the  United 
States  or  elsewhere,  must  affix  12-inch 
N-numbers  only  if  thev  are  going  to 
penetrate  an  ADIZ  orDEVVlZ.  Thus, 
aircraft  operating  solely  within  the  State 
of  Alaska  will  not  be  required  to  display 
12  inch  N-numbers  unless  they  depart  on 
and  reenter  the  ADIZ. 

Some  commenters  contend  that  the 
amendment  penalizes  legitimate  aircraft 
operators  while  drug  smugglers  can 
easily  circumvent  or  violate  the 
regulation.  The  FAA  disagrees  because 
most  aircraft  operators  are  required  to 
display  12-inch  N-numbers  under  Part 
45.  Further,  the  FAA,  in  conjunction  with 
other  law  enforcement  agencies, 
aggressively  investigates  and  takes 
appropriate  action  on  incidents 
involving  violations  of  the  FAR. 
Furthermore,  under  the  new  Anti-Drug 
Abuse  Act.  increased  civil  and  criminal 
penalties  may  be  imposed  on  aircraft 
operators  involved  in  drug  smuggling. 
These  penalties  range  up  to  S230.000  and 
20  years  in  prison  and  include  the 
seizure  and  forfeiture  of  the  aircraft.  The 
amendments  to  §§  45.21  and  45.29  have 
been  adopted  as  proposed. 

Identification  Data  Plates 

With  regard  to  the  exterior  location  of 
I.D.  plates  and/or  data,  most 
commenters  contend  generally  that  this 
amendment  is  ineffective,  impractical,  or 
redundant.  A  majority  of  the 
commenters  contend  that  the 
amendments  would  be  ineffective 
because  the  rule  can  be  easily 
circumvented  by  falsifying  the  data  on 
the  exterior  surface  of  the  aircraft.  The 
FAA  does  not  agree  since  the  FA.X 
penalties  and  the  more  recent 
legislation,  cited  previously,  are 
expected  to  deter  such  violations. 

Some  commenters  maintain  that  the 
rule  is  impractical  because  repositioning 
the  existing  I.D.  plates  or  affixing  a 
second  I.D.  plate  could  damage  the 
aircraft,  especially  those  covered  with 
fabric.  The  FAA  does  not  agree  since 
the  rule  does  not  require  repositioning  of 
the  original  ID.  plates,  which 
conceivably  could  result  in  damage  to 
the  aircraft.  Also,  both  old  and  new 
aircraft  can  have  I.D.  plates  affixed  on 
the  exterior  surface,  as  required,  without 
damaging  even  fabric-covered  aircraft. 

Some  commenters  claim  that  I.D. 
plates  affixed  to  the  exterior  surface  of 
large  aircraft  would  be  too  high  to  read 
by  an  observer  on  the  ground.  Others 
argue  that  there  is  no  need  to  change  the 
I.D.  plate  location  on  some  rotor-craft, 
open  cockpit  aircraft,  and  balloons 
where  the  required  I.D.  plate  can  be 
viewed  by  an  observer  outside  the 
aircraft. 


However,  although  ID.  plates  can  be 

viewed  from  the  outside  of  some 
aircraft,  the  FAA  has  determined  that 
ID  plates  in  a  standard  location  on  the 
exterior  surface  adjacent  to  and  aft  of 
the  rear-most  entrance  door  of  an 
aircraft  provides  for  quick  access  to  the 
I.D.  information,  in  addition  to 
precluding  the  need  to  gain  access  to  the 
inside  of  an  aircraft. 

With  regard  to  the  redundant  data, 
commenters  contend  that  there  is  no 
need  to  affix  the  same  data  in  two 
places  on  the  same  aircraft,  therefore, 
the  status  quo  should  be  maintained  or 
the  NPR.M  withdrawn. 

The  FAA  disagrees  because  the  I.D. 
information  which  is  secured  inside  an 
aircraft  cannot  be  obtained  readily,  as 
some  contend,  without  gaining  access  to 
the  aircraft.  The  FAA  has  determined 
that  the  standard  extenor  location  is  the 
most  effective  location  for  I.D.  plates 
and/or  data.  A  standard  location 
provides  quick  access  to  the 
identification  data  with  the  least  impact 
on  the  aviation  community  since  most 
aircraft  owners  and  operators  already 
co.mply  With  that  requirement,  while  ' 
others  can  mark  their  aircraft 
inexpensivelv  as  discussed  in  Notice 
No.  86-9. 

Additional  Fuel  Tank  Installations 

The  majority  of  commenters 
responding  to  this  amendment  agreed 
with  the  requirement  to  have  the 
comipleted  F.^A  Form  337  aboard  an 
aircraft  modified  in  accordance  with 
Part  43  with  fuel  tanks  in  the  passenger 
or  baggage  compartments.  Those 
opposed  contend  that  the  amendment 
imposes  an  unnecessary  burden  on 
operators  of  aircraft  that  m.ay  be 
modified  with  fuel  tanks  in  accordance 
with  regulations  which  do  not  require 
the  use  of  an  FAA  Form  337  for 
documenting  major  alternations. 
Accordingly,  they  maintain  that  the  rule 
should  exempt  operators  under  Parts 
121,  127,  or  135,  as  applicable. 

The  FAA  considered  the  regulations 
governing  aircraft  modified  under  other 
applicable  provisions.  However, 
approved  documentation  under  a 
continuous  airworthiness  maintenance 
program  may  not  be  as  suitable  for 
carriage  on  an  aircraft  as  the  FAA  Form 
337.  For  that  reason,  the  proposed 
amendment  applied  only  to  aircraft 
modified  pursuant  to  part  43  with  fuel 
tanks  installed  in  the  passenger  or 
baggage  compartments.  This 
amendment  adopts  that  proposal.  The 
new  rule  does  not  require 
documentation  for  aircraft  modified 
under  other  provisions  of  the  FAR. 

Some  commenters  state  that  the  FAA 
Form  337  can  be  easily  falsified  or  that 


an  approved  installation  could  be  used 
by  a  smuggler  and  that,  either  way.  the 
amendment  has  little  value.  The  FAA 
does  not  agree  since  violations  of  the 
applicable  regulations,  such  as 
unapproved  equipment  installations,  are 
vigorously  pursued  and  enforced  by  the 
FAA  to  maintain  safety  in  air 
operations.  In  addition.  Customs 
considers  this  amendment  to  be  a 
significant  step  toward  curbing  the  use 
of  aircraft  for  drug  smuggling. 

Time  for  Compliance 

Some  commenters  object  that  the 
proposal  does  not  provide  sufficient 
time  for  compliance  and  that  this 
creates  an  undue  burden  on  owners  and 
operators  because  of  the  requirements 
for  feny-ing  and  downtime.  The  FAA 
agrees  with  these  commenters.  It  was 
planned  to  allow  a  period  of  90  days 
after  the  effective  date  for  compliance 
with  the  requirements  for  the  display  of 
12-inch  N-numbers  and  for  the  affixing 
of  I.D.  plate  and/or  data.  In  the  NPRM. 
however,  the  "October  8.  1986"  date  was 
published  in  error  apparently  by  using 
the  published  date  of  July  10,  1986.  as 
the  start  of  the  90-day  period.  A 
correction  is  made  to  allow  sufficient 
time  for  compliance. 

To  preclude  an  undue  burden  on 
aircraft  owners  and  operators,  the  90- 
day  period  provides  time  for  appropriate 
N-numbers  and  the  I.D.  plate  and./or 
data  to  be  affixed.  The  delayed 
compliance  time  only  applies  to  the 
requirements  for  the  display  of  12-inch 
N-numbers  and  the  I.D.  plate  and/or 
data.  The  display  of  temporary  12-inch 
markings  is  permitted  for  ,N-numbers.  as 
appropriate,  and  the  method  for  affixing 
data  plate  information  on  die  exterior 
surface  of  an  aircraft  is  purposely 
undefined  to  allow  for  economic 
alternatives,  such  as  painting  or  decals. 

Cost  of  Compliance 

The  majority  of  commenters  object  to 
the  cost  that  would  be  imposed  by  the 
proposed  12-inch  N-numbers  and  ID. 
plate  amendments.  They  contend  that 
the  cost  of  compliance  estimates  are  too 
low.  In  addition,  the  commenters 
indicate  that  the  FAA  cost  estimates  do 
not  reflect  a  loss  of  revenue  caused  by 
ferrying  and  downtime. 

The  FAA  disagrees  with  the 
commenters  that  its  cost  estimates  are 
too  low.  The  FAA  believes  its  cost 
estimates  to  be  a  good  indicator  of  what 
aircraft  operators/owners  impacted 
would,  on  the  average,  incur.  Moreover, 
after  careful  examination  of  the 
comments  received  on  NPRM  .No.  86-9, 
it  has  become  apparent  to  the  FAA  that 
the  majority  of  the  commenters 
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apparently  failed  to  consider  the  FAA 
assumptions  noted  in  the  NPRM  or  as 
detailed  in  the  draft  regulatory 
evaluation  in  the  docket.  This 
evaluation  fully  explains  how  the  cost  of 
compliance  estimates,  which  range 
between  $100  and  $215,  were  derived 
and  contains  a  number  of  assumptions 
on  which  these  cost  estimates  are  based. 
Briefly,  some  of  these  assumptions  are 
based  on  the  fact  that  only  those  aircraft 
displaying  small  N-numbers  under 
§  45.29.  which  includes  aircraft 
■■grandfathered"  by  Amendments  45-13 
and  45-15,  would  be  impacted  by  the  12- 
inch  .M-numbers  requirement  when 
penetrating  the  ADIZ  or  DEWIZ.  It  is 
further  assumed  that  all  operators  of 
those  ■■grandfathered"  aircraft  will  be 
required  to  display  12-inch  N-numbers 
only  1  or  2  years  sooner  than  they 
otherwise  would  be  required  because  of 
repainting,  restoring,  or  changing  the 
marks.  Therefore,  the  FAA  evaluation 
accurately  reflects  only  that  small 
portion  of  the  estimated  $550  cost  of 
displaying  12-inch  N-numbers.  The  net 
result  is  that  this  rule  will  impact  very 
few  aircraft  since  most  aircraft  would 
switch  to  permanent  12-inch  N-numbers 
in  that  period. 

The  cost  of  compliance  for  the  I.D. 
plate  amendment  assumes  that  this  data 
information  would  be  painted  on  the 
designated  exterior  of  all  existing 
impacted  aircraft  for  about  $100  based 
on  conversations  between  FAA  and 
fixed  base  operators. 

With  regard  to  downtime  and  ferrying, 
tlie  FAA  allows  impacted  aircraft 
operators  and  owners  a  period  of  90 
days  after  the  effective  date  of  the  final 
rule  to  come  into  compliance.  This 
period  of  90  days  provides  sufficient 
time  for  impacted  operators  and  owners 
to  comply  with  the  rule  without 
incurring  additional  costs  attributed  to 
downtime  and  ferrying.  The  intent  of  the 
FAA  has  always  been  to  allow  a 
reasonable  period  of  time  for  impacted 
parties  to  comply  with  the  rule.  It  has 
always  been  the  policy  of  the  FAA  not 
to  impose  undue  cost  burdens  on  parties 
impacted  by  its  regulatory  efforts. 

Summary  of  Comments 

Most  commenters  oppose  the 
adoption  of  the  amendments;  however, 
they  have  neither  provided  sufficient 
justification  for  their  positions  nor 
shown  that  withdrawing  Notice  No.  86-9 
is  in  the  public  interest.  It  appears  that 
many  commenters  failed  to  consider  the 
reasons  for  adopting  the  amendments 
provided  in  tho  NPRM.  Many  comments 
objected  that  ihey  must  comply  with  the 
amendments  when,  in  fact,  they  are  not 
affected.  For  example,  their  aircraft  will 
not  penetrate  an  ADIZ  or  DEWIZ,  or  the 


ID.  plates  are  already  affixed  as 
required.  The  new  requirement  for  the 
appropriate  FAA  Form  337  to  be  aboard 
aircraft  modified  with  certain  fuel  tanks 
under  Part  43  is  favored  by  the  majority 
of  the  commenters  and  poses  no 
problem. 

The  FAA  agrees  with  comments 
requesting  that  it  clarify  and  correct 
errors.  Therefore,  the  comments  that  the 
FAA  is  accepting,  and  which  the  final 
rule  reflects,  include  an  appropriate 
compliance  date  and  editorial  changes 
suggested  to  clarify  the  amendments  as 
proposed.  Also,  in  response  to 
comments,  the  FAA  has  also 
reevaluated  and  clarified  the  cost 
impact  where  necessary. 

Regulatory  Evaluation  Summary 

The  regulatory  evaluation  prepared 
for  this  rule  examines  the  benefit  and 
cost  aspects  of  the  establishment  of 
identification,  registration  marking  and 
recording  of  major  repair  requirements 
that  impact  general  aviation  aircraft. 
The  rule  includes  amendments  to  Parts 
43,  45,  and  91  of  the  FAR,  which  respond 
to  the  Department  or  Treasury's  request 
for  the  following: 

1.  That,  90  days  after  the  effective 
date  of  this  rule,  12-inch  high  nationality 
and  registration  marks  (N-numbers) 
must  be  displayed  on  aircraft  that 
penetrate  an  ADIZ  or  a  DEWIZ: 

2.  That,  90  days  after  the  effective 
date  of  this  rule,  a  civil  aircraft 
identification  (I.D.)  plate  or  its 
information  must  be  displayed  in  a 
legible  area  en  the  fuselage  exterior  of 
an  aircraft  either  adjacent  to  and  aft  of 
the  rear-most  entrance,  or  on  the 
fuselage  near  be  tail  surfaces;  and 

3.  That,  after  the  effective  date  of  this 
rule,  a  copy  of  the  FAA  Form  337 
completed  upon  installation  of  fuel 
tanks  installed  within  the  passenger 
compartment  or  a  baggage  compartment 
under  Part  43  of  the  FAR  be  kept  in  the 
aircraft  by  the  owner  or  operator. 

Costs 

Estimates  of  the  cost  of  compliance 
with  the  amendments  to  Parts  43,  45, 
and  91  have  been  developed  by  the 
FAA.  Cost  estimates  were  obtained 
primarily  from  civil  aircraft 
manufacturers  and  fixed  based 
operators. 

This  evaluation  estimates  that  the 
one-time  co$t  of  compliance  associated 
with  the  amendments  to  §  45.11  (I.D. 
plate  amendment)  and  §  45.29  (12-inch 
N-number  amendment)  are  expected  to 
range  between  $7  million  and  $8  million 
(present  discounted  value  of  cost  at  10 
percent.  19S7].  The  amendment  to 
§  45.11  will  Jmpact  an  estimated  79.300 


to  82,000  fixed-wing  aircraft,  rotorcraft. 
and  other  types  of  affected  civil  aircraft 
(blimps,  balloons,  and  gliders)  at  a  cost 
of  SlOO  each.  Moreover,  the  amendment 
to  §  45.29  will  affect  an  estimated  3,900 
to  13.500  fixed-wing  aircraft  and 
rotorcraft  at  a  cost  of  S55  to  $115  each, 
respectively.  Collectively,  the  cost  of 
compliance  will  range  between  $100  and 
S215  per  aircraft  (1985  dollars). 
Conversely,  the  amendments  to 
Appendix  B  of  Part  43  (Recording  of 
Major  Repairs  and  Major  Alterations). 
§  91.27  (Civil  Aircraft;  Certifications 
Required),  and  §  91.173  (Maintenance 
Records)  are  estimated  to  impose  no 
additional  cost.  Under  this  amendment, 
this  form  is  filled  out  in  triplicate,  rather 
than  duplicate,  to  provide  for  a  copy  to 
be  kept  on  board  an  aircraft  modified 
with  a  fuel  tank  in  the  passenger 
compartment  or  a  baggage  compartment. 
In  addition,  the  amendment  to  §  45.21 
(General)  is  estimated  to  impose  no 
additional  cost  to  owners  and  operators 
of  aircraft  which  may  penetrate  a 
defense  zone  because  it  merely  provides 
for  the  option  of  using  temporary  or 
permanent  12-inGh  markings  rather  than 
an  additional  requirement. 

Benefits  I 

The  anticipated  benefits  of  the 
amendments  include  the  following:  (1) 
improved  positive  identification  of  those 
aircraft  previously  allowed  to  display 
small  N-numbers  when  penetrating  the 
ADIZ  or  DEWIZ:  (2)  improved 
verification  of  aircraft  identification  and 
enhanced  ability  of  inspectors  to 
determine  noncompliance,  such  as 
whether  a  suspect  aircraft  had  been 
stolen  or  the  N-numbers  falsified;  and 
(3)  increased  effectiveness  of  Customs 
in  concentrating  interdiction  efforts  on 
suspicious  aircraft  not  authorized  to 
operate  with  fuel  tanks  installed  in  the 
passenger  compartment  or  a  baggage 
compartment.  The  FAA  has  been  unable 
to  quantitatively  determine  the  extent  to 
which  Customs'  drug  interdiction  efforts 
will  be  enhanced  by  this  rule  and 
resulting  benefits.  This  difficulty  is 
largely  attributed  to  the  fact  that 
benefits  of  Customs'  drug  enforcement 
efforts  represent  a  public  good.  This 
good  does  not  subject  itself  to  market 
evaluation.  Thus,  it  is  extremely  difficult 
to  evaluate  these  benefits  in  monetary 
terms.  An  indication  of  the  potential 
benefits  that  could  accrue  from  reduced 
drug  abuse  activity,  due  to  enhanced 
drug  interdiction,  is  shown  in  a  1984 
report  by  the  Research  Triangle 
Institute.  The  report  revealed  that  the 
economic  cost  to  society  of  drug  abuse 
amounts  to  approximately  $64  billion 
annually. 
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Safety  benefits  are  also  expected  to 
accrue  from  this  rule.  These  benefits  are 
related  to  the  lowering  of  fatalities  and 
serious  injuries  associated  with 
operation  of  civil  aircraft  in  active  drug 
trafficking  areas.  A  review  of  the 
National  Transportation  Safety  Board's 
data  base  for  drug-related  accidents 
revealed  that  127  fatalities  and  33 
serious  injuries  occurred  between  1975 
and  1984.  During  this  period,  these 
statistics  equated  to  an  annual  average 
of  13  fatalities  and  3  serious  injuries 
related  to  drug  trafficking  activity.  The 
rule  is  expected  to  have  a  positive 
imp.Mct  on  these  grim  statistics,  though 
to  what  extent  is  not  known  by  the  FAA. 

The  regulatory  evaluation  that  has 
been  placed  in  the  docket  contains 
information  m  more  detail  related  to 
costs  and  benefits  that  are  expected  to 
accrue  from  the  implementation  of  this 
rule. 

Regulatory  Flexibility  Determination 

The  FAA  has  determined  that,  under 
the  criteria  of  the  Regulatory  Flexibility 
Act  of  1960,  the  amendments  contained 
in  this  rule  are  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
responsibility  for  marking  or  providing 
ID.  plate  information  on  existing 
aircraft  is  placed  directly  on  the  owner 
or  operator  of  the  aircraft.  However,  for 
new  aircraft,  the  ID.  plate  responsibility 
is  placed  on  the  applicant  for 
airworthiness  certificate,  usually  the 
manufacturer.  This  amendment  will 
impose  no  additional  cost  on 
manufacturers  since  it  only  requires  that 
the  ID.  plate  be  located  on  the  exterior 
rather  than  interior  of  the  aircraft.  The 
majority  of  small  entities  impacted  by 
this  rule  represent  operators  of 
unscheduled  aircraft  for  hire.  These 
operators  are  expected  to  incur  a  one- 
time compliance  cost  ranging  between 
S155  and  S215.  These  costs  are  far  below 
the  annualized  threshold  of  significant 
regulatory  cost  of  S3,540.  Therefore,  this 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

International  Trade  Impact  Statement 

All  foreign  and  domestic 
manufactured  aircraft  sold  in  the  United 
States  need  to  be  identified  in 
accordance  with  the  provisions  of  this 
rule.  The  cost  of  marking  the  aircraft  is 
borne  by  individual  domestic  owners  or 
operators  only.  This  rule  will  not  have 
an  impact  on  trade  opportunities  for  U.S. 
firms  doing  business  overseas  or  for 
foreign  firms  doing  business  in  the 
United  States. 
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Conclusion 

The  amendments  contained  in  this 
FAA  document  involve  only  the  cost  of 
affixing  N-numbers  or  data  to  aircraft 
belonging  to  a  minor  part  of  the  aviation 
community.  The  benefits  are 
unquantifiable  in  that  the  amendment 
will  enhance  safety  as  well  as  assist 
Customs  in  its  drug  interdiction  efforts 
as  requested.  The  cost  imposed  on  small 
entities  are  below  the  annualized 
threshold  of  significant  regulatory  costs. 
Therefore.  I  certify  that  under  the 
criteria  of  the  Reculaton,  Flexibility  Act, 
these  am.endments  do  nut  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities,  and  a  regulatory 
flexibility  analysis  is  not  required.  In 
addition,  for  the  same  reasons,  the 
amendments  do  not  involve  a  major  rule 
under  Executive  Order  12291.  Because  it 
involves  important  DOT  policy,  the  rule 
is  considered  significant  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979).  A  copy  of 
the  regulatory  evaluation  for  this  action 
is  contained  in  the  regulatory  docket.  A 
copy  of  it  may  be  obtained  by  contacting 
the  person  identified  under  the  caption 

FOR  FURTHER  INFORMATION  CONTACT." 

List  of  Subjects 
14  CFR  Part  43 

Aircraft. 
14  CFR  Part  45 

Nationality. 
14  CFR  Part  91 

Aircraft,  Airworthiness  directives  and 

standards. 

.Adoption  of  the  Amendments 

In  consideration  of  the  foregoing. 
Parts  43,  45,  and  91  of  the  Federal 
Aviation  Regulations  (14  CFR  Parts  43, 
45,  and  91)  are  amended  as  follows: 

PART  43— MAINTENANCE. 
PREVENTIVE  MAINTENANCE. 
REBUILDING,  AND  ALTERATION 

1,  The  authority  citation  for  Part  43 
continues  to  read  as  follows: 

Authority:  49  U  S.C.  1354, 1421  through  1430; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97^49, 
January  12,  1983), 

2.  Appendix  B  is  amended  by  revising 
the  introductory  text  of  paragraph  (a) 
and  adding  a  new  paragraph  (d)  to  read 
as  follows: 

-Appendix  B — Recording  of  Major 
Repairs  and  Major  Alterations 

(a)  Except  as  provided  in  paragraphs  (b). 
(c).  and  (d)  of  this  appendix,  each  person 


performing  a  major  repair  or  major  alteration 
shall— 


(d)  For  extended-range  fuel  tanks  installed 
within  the  passenger  compartment  or  a 
baggage  compartment,  the  person  who 
performs  the  work  and  the  person  authorized 
to  approve  the  work  by  §  43.7  of  this  part 
shall  execute  an  FAA  Form  337  in  at  least 
triplicate.  One  (1)  copy  of  the  FAA  Form  337 
shall  be  placed  on  board  the  aircraft  as 
specified  in  §  91.173  of  this  chapter.  The 
remaining  forms  shall  be  distributed  as 
required  by  paragraph  (a)  (2)  and  (3)  or  (c)  (1) 
and  (2)  of  this  paragraph  as  appropriate. 

PART  45-IDENTIFICATION  AND 
REGISTRATION  MARKING 

3.  The  authority  citation  for  Part  45 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348,  1354,  1401.  1402. 
1421.  1423.  and  1522:  49  U.S.C.  106(g) 
(Revised,  Pub.  L  97-J49,  January  12. 1983). 

4.  Section  45.11  is  amended  by 
revising  paragraph  (a)  and  adding  a  new 
paragraph  (d)  to  read  as  follows: 

§45.11     General. 

(a)  Aircraft  and  aircraft  engines. 
Aircraft  covered  under  §  21.182  of  this 
chapter  must  be  identified,  and  each 
person  who  manufacturers  an  aircraft 
engine  under  a  type  or  production 
certificate  shall  identify  that  engine,  by 
means  of  a  fireproof  plate  that  has  the 
information  specified  in  §  45.13  of  this 
part  marked  on  it  by  etching,  stamping, 
engraving,  or  other  approved  method  of 
fireproof  marking.  The  identification 
plate  for  aircraft  must  be  secured  in 
such  a  manner  that  it  will  not  likely  be 
defaced  or  removed  during  normal 
service,  or  lost  or  destroyed  in  an 
accident.  Except  as  provided  in 
paragraphs  (c)  and  (d)  of  this  section, 
the  aircraft  identification  plate  must  be 
secured  to  the  aircraft  fuselage  exterior 
so  that  it  is  legible  to  a  person  on  the 
ground,  and  must  be  either  adjacent  to 
and  aft  of  the  rear-most  entrance  door  or 
on  the  fuselage  surface  near  the  tail 
surfaces.  For  aircraft  engines,  the 
identification  plate  must  be  affixed  to 
the  engine  at  an  accessible  location  in 
such  a  manner  that  it  will  not  likely  be 
defaced  or  removed  during  normal 
service,  or  lost  or  destroyed  in  an 
accident. 
*        *        *        •        • 

(d)  On  aircraft  manufactured  before 
Decembers.  1987.  the  identification 
plate  required  by  paragraph  (a)  of  this 
section  may  be  secured  at  an  accessible 
exterior  or  interior  location  near  an 
entrance,  if  the  model  designation  and 
builder's  serial  number  are  also 
displayed  on  the  aircraft  fuselage 
exterior.  The  model  designation  and 
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builder's  serial  number  must  be  legible 
to  a  person  on  the  ground  and  must  be 
located  either  adjacent  to  and  aft  of  the 
rearmost  entrance  door  or  on  the 
fuselage  near  the  tail  surfaces.  The 
model  designation  and  builder's  sen.il 
number  must  be  displayed  in  such  a 
manner  that  they  are  not  likely  to  be 
defaced  or  removed  during  normal 
service. 

5.  Section  45.21  is  amended  by 
revising  paragraph  (d)(31  to  read  as 
follows: 

§45.21     General. 


(3)  It  IS  marked  temporarily  to  meet 
the  requirements  of  §  45.22(c)(1)  or 
§  45.29(hj  of  this  part,  or  both. 

6.  Section  45.29  is  amended  by 

rev  ising  the  introductory  text  of 
paragraph  (b)  and  adding  a  new 
paragraph  (h)  to  read  as  fuUows; 

§  45.29     Size  Of  Marks. 

(I))  Ut'ight.  E.vcept  as  provided  in 
paragraph  (h)  of  this  part,  the  nationality 
and  registration  marks  must  be  of  equal 

hrigh!  nnd  on — 


(h)  After  December  8.  1987,  each 
operator  of  an  aircraft  penetrating  an 
ADIZ  or  DEWIZ  shall  display  on  that 
aircraft  temporary  or  permanent 
nationality  and  registration  marks  at 
ItMst  12  inches  high. 

PART  91— GENERAL  OPERATING  AND 
FLIGHT  RULES 

7.  The  authority  citation  for  Part  91 
continues  to  read  as  follows: 

Authority:  49  U  S  C  130t{^).  1303. 1344, 
1.148.  1352  through  1355.  1401.  1421  through 
1431.  1471,  1472.  1502,  1510.  1522.  and  2121 
through  2125;  Articles  12,  29.  31.  and  32(a)  of 
the  Convention  on  International  Civil 
Aviation  (61  S  \    11801;  42  U.S.C.  4321  et 
seq:.  E  O.  11514;  49  U.S.C.  106(g)  (Revised 
Pub.  L.  97^149.  January  12.  1983). 

8,  Section  91.27  is  amended  by  adding 
a  new  paragraph  (c)  to  read  as  follows: 

§91.27     Civil  aircraft:  Certifications 
required 

♦  *  *  •  * 

(c)  No  person  may  operate  an  aircraft 
with  a  fuel  tank  installed  within  the 
passenger  compartment  or  a  baggage 
compartment  unless  the  installation  was 
accomplished  pursuant  to  Part  43  of  this 
chapter,  and  a  copy  of  FAA  Form  337 
authorizing  that  installation  is  on  board 
the  aircraft. 


UM  I 


9.  Section  91.173  is  amended  by 
revising  paragraph  (c)  and  adding  a  new 
paragraph  [dj  to  read  as  follows; 

§91.173     Maintenance  records. 


(c)  The  owner  or  operator  shall  make 
all  maintenance  records  required  to  be 
kept  by  this  section  available  for 
inspection  by  the  Administrator  or  any 
authorized  representative  of  the 
.National  Transportation  Safety  Board 
(.\TSB).  In  addition,  the  owner  or 
operator  shall  present  the  Form  33:" 
described  in  paragraph  (d)  of  this 
section  fur  inspection  upon  request  of 
any  law  enforcement  officer. 

(d)  When  a  fuel  tank  is  installed 
within  the  passenger  compartment  or  a 
baggage  compartment  pursuant  to  Part 
43,  a  copy  of  the  FAA  Form  337  shall  be 
kept  on  board  the  modified  aircraft  by 
the  owner  or  operator 

Issued  in  Washington.  DC  .  on  September 
1.  1987. 

T.  Allan  McArtor.       ! 

Administrator. 

[FR  Doc.  87-20606  Filed  9-,&-87:  8:4a  am| 
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DEPARTMENT  OF  EDUCATION 

Oflice  of  Special  Education  and 
Rehabilitative  Services 

Postsecondary  Education  Program  for 
Handicapped  Persons 

agency:  Department  of  Education. 

ACTION:  Notice  of  Proposed  Ar.nual 
Fundino  Priority. 

SUMMARY:  The  Secretary  proposes  an 
annua!  funding  priority  for  the 
Postsecondary  Education  Program  for 
Handicapped  Persons-Demonstration 
Projects  component.  This  priority  will 
support  projects  that  provide 
development  or  refinement  of 
employment-related  skills  to  youths 
with  mild  and  moderate  handicaps  in 
community  colleges,  vocational- 
technical  institutes,  and  other 
postsecondary  educational  settings. 

DATE:  Comments  must  be  received  on  or 

before  October  9.  1987. 

ADDRESS:  Comments  should  be 
addressed  to  Dr.  Joseph  Clair,  Division 
of  Educational  Services,  Office  of 
Special  Education  Programs, 
Department  of  Education,  4C)0  Maryland 
Avenue  SW.  (Switzer  Building,  Room 
4092),  \VashinL''nn,  UC  20202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  loseph  Rosenstein.  Telephone;  (202) 

~,J2-r.~n 

SUPPLEMENTARY  INFORMATION;  The 

Postsecondary  Education  Program  for 
Handicapped  Persons  is  authorized  by 
Section  625  of  Part  C  of  the  Education  of 
the  Handicapped  Act  (20  U.S.C.  1424a) 
to  develop,  operate,  and  disseminate 
specially  designed  or  adapted  model 
programs  of  postsecondary.  vocational, 
technical,  continuing,  or  adult  education 
for  individuals  with  disabilities. 
Consideration  is  given,  under  a  separate 
competition,  to  four  regional  centers  for 
individuals  who  are  deaf.  This  notice 
concerns  support  for  model  projects  for 
individuals  with  handicapping 
conditions  other  than  deafness,  for  the 
purpose  of  developing  and  adapting 
educational  programs  that  meet  the 
special  needs  of  these  individuals. 
These  projects  are  to  coordinate, 
facilitate,  and  encourage  education  of 
persons  with  handicaps  with  their 
nonhandicapped  peers.  Under  this 
program,  the  Secretary  makes  awards  to 
State  educational  agencies,  institutions 
of  higher  education,  junior  and 
community  colleges,  vocational  and 
technical  institutions,  and  other 
appropriate  nonprofit  educational 
agencies. 


Proposed  Priority 

taj  In  accordance  with  Education 
Department  General  Administrative 
Regulations  (EDGAR)  at  34  CFR 
75.105(c)(3)  and  with  34  CFR  338.30  (b) 
and  (c)  and  338.10(a)(2)(i),  the  Secretary 
proposes  to  give  an  absolute  preference 
to  applications  submitted  under  this 
priority  for  model  projects  of  supportive 
services  to  individuals  with  mild  or 
moderate  handicapping  conditions  other 
than  deafness  that  (a)  focus  on  specially 
adapted  or  designed  educational 
programs  that  coordinate,  facilitate,  and 
encourage  education  of  handicapped 
individuals  with  their  nonhandicapped 
peers,  and  (2)  are  targeted  to  vocational 
outcomes  for  youth  who  have  recently 
completed  or  left  secondary  educational 
programs.  Applicants  must  develop 
strategies  for  locating  and  serving  young 
adults  with  handicaps  who  are  in  need 
of  continued  educational  services  to 
secure  and  maintain  competitive 
employment.  Applicants  must  establish 
or  make  use  of  existing  formal 
cooperative  relationships  between 
secondary  schools  and  potential 
employers,  and  must  assure  that  these 
young  adults  will  have  individualized 
educational  plans  that  detail  the  goals 
and  objectives  for  obtaining  the  skills 
requisite  for  employment,  job 
placements  and  follow-along  activities 
are  expected  ae  basic  components  of 
proposed  activities.  This  priority  is 
focused  on  short-term  educational 
interventions  necessary  to  assist  youth 
to  secure  competitive  employment.  In 
addition  to  entry-level  employment, 
interventions  may  include  training  in 
aspects  of  adjustment  to  the  community 
as  well  as  to  the  workplace. 
Applications  for  multi-year  awards  will 
have  graduates  entering  the  work  force; 
these  applications  may  reflect  foilow-up 
and  follow-along  data  from  worker- 
graduates  in  their  evaluation  plans. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
Federalism  by  relying  on  State  and  local 
processes  for  State  and  local 
government  coordination  review  of 
proposed  Federal  financial  assistance. 

In  accordance  with  the  order,  this 
document  provides  early  notification  of 
the  Department's  specific  plans  and 
actions  for  this  program. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 


regarding  this  proposed  priority.  All 
comments  submitted  in  response  to  the 
priority  will  be  available  for  public 
inspection,  during  and  after  the 
comment  period,  in  Room  4092,  Switzer 
Building,  330  C  Street  SW..  Washington. 
DC,  between  the  hours  of  8:30  a.m.  and 
4:00  p.m..  Monday  through  Friday  of 
each  week  except  Federal  holidays. 

(20  U.S.C.  1424a) 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.078;  Postsecondary  Educational  Programs 
for  Handicapped  Persons) 
Dated:  August  18,  1987. 

William  J.  Bennett,      I 

Secretary  of  Education. 

|FR  Doc.  87-20642  Filed  9-8-87;  8:45  am] 

BIULIHG  coot  4000-Ol-M 


[CFDA  No.  84.078) 

Notice  Inviting  Applications  for  New 
Awards  Under  thie  Postsecondary 
Education  Program  for  Handicapped 
Persons — Demonstration  Projects  for 
Fiscal  Year  1988 

Purpose:  To  develop,  operate,  and 
disseminate  specially  designed  or 
adapted  model  programs  of 
postsecondary.  vocational,  technical, 
continuing,  or  adult  education  for 
persons  with  handicapping  conditions 
other  than  deafness. 

Deadline  for  Transmittal  of 
Applications:  December  18,  1987. 

Deadline  for  Intergovernmental 
Review:  February  16, 1988. 

Applications  A  vcxi table:  November  2, 
1987. 

Estimated  Range  of  Awards: 
$1,000,000. 

Estimated  A  vera^  '.e  Size  of  A  wards: 
$100,000.  I 

Estimated  Number  of  A  wards:  10. 

Project  Period:  From  1  to  3  years. 

Applicable  Regulations:  (a)  The 
Postsecondary  Education  Program  for 
Handicapped  Persons  Regulations,  34 
CFR  Part  338,  (b)  the  Education 
Department  General  Administrative 
Regulations,  34  CFR  74,  75,  77,  78,  and 
79,  and  (c)  when  adopted  in  final  form, 
the  annual  funding  priority  for  this 
program.  A  notice  of  proposed  annual 
funding  priority  is  published  in  this  issue 
of  the  Federal  Register.  Applicants 
should  prepare  their  applications  based 
on  the  proposed  priority.  If  there  are  any 
changes  made  when  the  final  annual 
funding  priority  is  published,  applicants 
will  be  given  the  opportunity  to  amend 
or  resubmit  their  applications. 

For  Applications  or  Information 
ConLacL  Dr.  Joseph  Rosenstein, 
Telephone:  (202)  732-1176,  Office  of 
Special  Education  Programs. 
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il.'partmt'n!  of  Kducdtion.  4(KJ  Mdr\i.mii 
Avenue.  SW.  (Svvitzer  Building.  Room 
3n94-M/S  2313).  Washingion.  DC  20202. 

Program  Authority:  2C  U  S  (]i   1424,i. 

D.ited:  September  3, 1987. 
Madeleine  Will, 

Af:sistont  SecrPtary,  Office  of  Special 
Education  and  Rt'habHilative  Services. 
[KR  Doc.  87-20643  Filed  9-8-87;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Parts  215,  236,  813,  882,  912 
and  913 

I  Docket  No.  R-87-1345;  FR-21841 

Definition  of  Income  in  the  Rent 
Supplement,  Section  236,  Section  8 
and  Public  and  Indian  Housing 
Programs 

agency:  Office  of  the  Secretary.  HUD. 
action:  Find!  rule. 

SUMMARV:  This  rule  makes  a  few 
dd|u'^tments  in  the  definition  of  income 
u.sed  in  HL'D's  assisted  housing 
proj^rams.  Exclusions  from  income  are 
made  in  response  to  enactment  of  the 
Higher  Education  Amendments  of  1986 
and  in  response  to  inquiries  about  the 
interaction  of  various  State  and  P'ederal 
pruyrams  with  HUD's  income  and  rent 
provisions.  The  exclusions  involve 
scholarships — in  the  case  of  the  Higher 
Education  Amendments,  training 
program  grants,  and.  in  the  case  of  the 
public  housing  rule,  a  conforming 
exclusion  for  the  income  of  a  live-in 
aide.  In  addition,  there  are  minor 
changes  to  conform  definitions  in  the 
public  housing  rule  to  those  made  in  the 
Section  8  program  as  part  of  a  rule  that 
permits  shared  housing  in  one  of  the 
Section  8  programs,  to  clarify  the 
treatment  of  assets,  to  remove  from  the 
pubbc  housing  rule  the  obsolete 
definition  of  "nonimmigrant  student- 
alien",  to  clarify  a  provision  of  the 
Secticm  8  Certificate  rule  that  has 
appeared  to  conflict  with  income 
restrictions,  and  to  reorganize  all 
exclusions  by  combining  two 
paragraphs  concerning  exclusions  from 
income.  (The  preamble  also  notes  in 
passing  the  decision  that  shared  housing 
in  public  housing  will  not  be  covered  by 
a  regulation.) 

EFFECTIVE  date:  November  1,  198~. 
FOR  further  information  CONTACT: 

¥o'  Rent  Sapp'tTnen.t.  Seciion  236,  and 
Section  8  progra.ms  dd.rciriistered  under 
24  CFR  Parts  880.  881.  883-886:  James  ]. 
Tahdsh,  Director,  Program  Planning 
Division.  Office  of  iMultifamily 
Management,  Department  of  Housing 
and  Urban  Development.  451  Seventh 
St.'-eet.  SW„  Washington.  DC  20410- 
81)00.  telephone  (202)  426-3944. 

For  Section  8  programs  administered 
under  24  CFR  Part  882  (Existing 
H'lusmg.  Moderate  Rehabilitation  and 
the  Housing  Voucher  programs)  and  for 
Public  and  Indian  Housing  programs: 
F.dward  Whipple.  Chief.  Rental  and 


Occupancy  Branch.  Office  of  Public  and 
Indian  Housing,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW..  Washington.  DC  20410- 
5000,  telephone  (202)  426-0744,  (These 
are  not  toll-free  telephone  numbers.) 
SUPPLEMENTARY  INFORMATION: 

Background 

Comprehensive  final  rules  for  the 
definition  of  income  were  published  for 
the  Section  8  programs  on  May  10, 1984 
(49  FR  19925);  for  the  Public  and  Indian 
Housing  programs  on  May  21,  1984  (49 
FR  21475);  and  for  the  Rent  Supplement 
and  Section  236  programs  on  July  23. 
1984  (49  FR  2P,580 — an  interim  rule;  see 
also  final  rule  published  June  16, 1986,  51 
FR  218,50),  The  definitions  of  income  in 
these  various  rules  are  nearly  identical. 

The  rules  are  structured  so  that  the 
definition  of  "Annual  Income"  includes 
income  from  all  sources  except  those 
specifically  excluded.  Therefore,  when  it 
has  come  to  our  attention  that  a  new 
provision  of  Federal  law  requires  that  a 
particular  source  of  income  must  be 
disregarded  or  a  particular  deduction 
from  income  must  be  allowed,  we  have 
amended  our  income  rules  accordingly. 
In  addition  to  our  rules"  recognition  of 
exclusions  from  income  required  by 
other  Federal  statutes  and  mandatory 
deductions  from  income,  the  rules  also 
contain  exclusions  of  certain  other 
sources  of  income — as  an  exercise  of  the 
Secretary's  discretion.  In  the  category  of 
discretionary  exclusions,  the  rules 
exclude  certain  portions  of  scholarships. 
This  rulemaking  is  being  initiated  to 
simplify  the  method  of  notice  of  the 
exclusions  required  by  Federal  statute, 
to  modify  a  few  of  the  discretionary 
exclusions,  and  to  make  minor  clarifying 
changes.        i 

Justification  for  Final  Rule 

It  is  the  policy  of  this  Department  to 
publish  for  comment,  rules  relating  to 
public  property,  loans,  grants,  benefits, 
or  contracts,  despite  the  exemption  for 
these  rules  contained  in  5  U.S.C.  5,53 
from  the  requirement  to  solicit  public 
comment.  However,  under  24  CF'R  Part 
10,  in  a  particular  case,  the  Department 
may  omit  solicitation  of  public  comment 
before  publishing  a  final  rule  if  such 
comment  is  not  required  by  statute  and 
solicitation  and  consideration  of  public 
comment  ara  "impracticable, 
unnecessary  or  contrary  to  the  public 
interest." 

In  this  casfe,  the  amendments  being 
made  to  the  Income  definition  rules  are 
minor  changes  to  clarify  existing  policy 
or  to  extend  existing  policy  to  income 
sources  that  have  come  to  our  attention 
since  the  issuance  of  the  rule  in  1984.  or 


to  clarify  the  applicability  of  a  new 
Federal  statute  (the  Higher  Education 
Amendments  of  1986)  to  our  programs. 
To  the  extent  the  amendments 
constitute  substantive  changes,  they  are 
favorable  to  the  program  beneficiaries. 
They  are  supportive  of  the  self- 
sufficiency  of  disabled  persons  and 
unemployed  persons.  We  also  note  that, 
because  of  the  limited  applicability  of 
the  changes  that  are  not  statutorily 
required,  e.g.,  to  beneficiaries  of 
programs  targeted  to  disabled  persons 
or  unemployed  persons  receiving 
training,  the  changes  will  not  have  a 
significant  effect  on  program  cost. 
Therefore,  the  Department  has 
concluded  that  solicitation  of  comment 
is  unnecessary  and  that  the  delay  in 
effectiveness  that  would  be  caused  by 
the  process  would  be  contrary  to  the 
public  interest. 

Specific  Changes 

1.  Reorganization  of  Definitions 

In  each  of  the  definition  sections — 
§§  215.21.  236,3,  813,106  and  913, 106— 
there  is  a  paragraph  (c)  of  enumerated 
exclusions  that  are  described  as 
"temporary,  nonrecurring  or  sporadic 
income"  and  a  paragraph  (d)  of 
enumerated  exclusions  that  are  not 
given  a  unifying  description.  This  rule 
reorganizes  the  exclusions  so  that  they 
are  all  contained  in  one  paragraph  (c). 
which  does  not  attempt  a  unified 
descriptive  title.  However,  the  category 
of  "temporary,  nonrecurring  or  sporadic 
income"  is  retained  and  the  existing 
subcategory  of  "casual,  sporadic  or 
irregular  gifts"  is  eliminated  as . 
duplicative.  Cross-references  in  the 
definition  of  "live-in-aide"  to  the 
paragraph  that  excludes  the  live-in- 
aide's  income  are  corrected  to  conform 
to  the  reorganized  paragraph  numbering. 

2.  Scholarships     I 

Under  paragraph  (c)(4)  of  the  current 
definition  of  income,  there  is  an 
exclusion  for  "[a  jmounts  of  educational 
scholarships  paid  directly  to  the  student 
or  to  the  educational  institution,  and 
amounts  paid  by  the  Government  to  a 
veteran,  for  use  in  meeting  the  costs  of 
tuition,  fees,  books  and  equipment." 
However  the  exclusion  is  limited  to  the 
amount  used  for  those  purposes,  and 
any  amount  not  so  used  that  is  available 
for  subsistence  is  specifically  directed  to 
be  included  in  income. 

Section  479B  of  the  Higher  Education 
Amendments  of  1986,  Pub.  L.  99-498, 
approved  October  17, 1986,  (Education 
Amendments)  requires  that  no  portion  of 
a  college  scholarship  provided  under 
Title  IV  of  the  Higher  Education  Act  of 
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1965  used  to  cover  the  cost  of 
attendance  at  the  educational  institution 
can  be  considered  as  "income  or 
resources  in  determining  eligibility  for 
assistance  under  any  other  program 
funded  in  whole  or  in  part  with  Federal 
funds."  The  Education  Amendments 
define  "cost  of  attendance  '  very 
broadly,  to  cover  not  only  tuition,  fees, 
books  and  equipment  (items  for  which 
scholarship  amounts  are  excluded  under 
paragraph  (c)(4)  of  our  rules)  but  also 
amounts  used  for  "supplies, 
transportation,  and  miscellaneous 
personal  expenses"  and  for  materials. 

Thus,  paragraph  (c)(4)  as  currently 
written  would  not  exclude  scholarship 
amounts,  (or  veteran's  benefits)  used  to 
cover  the  cost  of  materials,  supplies, 
transportation  and  miscellaneous 
personal  expenses,  while  paragraph 
(d)(3) — as  applied  since  the  Education 
Amendments — would  appear  to  exclude 
scholarship  amounts  used  to  cover  these 
items,  but  only  for  scholarships  funded 
under  Title  IV  of  the  Higher  Education 
Act  of  196,5.  Examples  of  Title  IV 
programs  are  Basic  Educational 
Opportunity  Grants  (Pell  Grants). 
Supplemental  Opportunity  Grants,  State 
Student  Incentive  Grants,  College  Work- 
Study,  and  Byrd  Scholarships. 

Although  the  Education  Amendments 
only  require  exclusion  from  income  of 
Title  IV  scholarships  (in  amounts  as 
described  above).  HUD  has  decided 
that,  for  ease  of  administration,  the 
income  rules  for  these  programs  will 
exclude  scholarships  funded  from  any 
source  to  the  extent  they  are  used  to 
cover  the  expenses  described  above. 

Amounts  of  scholarships  intended  as 
a  subsistence  allowance  to  cover  the 
costs  of  room  and  board  are  not 
excluded  from  income  by  the  Education 
Amendments.  Therefore,  the  language  of 
paragraph  (c)(4).  specifically  including 
amounts  available  for  subsistence,  is 
being  retained. 

The  Eiiucation  Amendments  exclude 
sholarships  from  "income  or  resources 
in  determining  eligibility  for  assistance 
under  any  other  [federally  funded] 
program."  Historically  in  the  Section  8 
Housing  Assistance  Payments  program. 
HUD  applied  separate  income  and 
resources  tests  for  dertermining 
eligibility  than  it  did  for  determining  the 
level  of  benefits.  The  Education 
Amendments  could  have  been  construed 
to  apply  only  to  initial  eligibility  when 
there  were  two  different  standards  for 
determining  income.  However,  since 
1984  the  Department  has  had  just  one 
definition  of  income  for  both  purposes 
for  the  Section  8  program,  as  well  as  for 
other  subsidized  housing  programs 
covered  by  this  rule.  Therefore,  the 
exclusion  is  being  applied  under  this 


rule  to  calculations  of  tenants'  required 
rental  payments  as  well  as  to  initial 
eligibility. 

Since  the  revision  of  paragraph  (c)(4) 
encompasses  the  entire  exclusion 
required  by  the  Education  Amendments, 
a  revision  to  paragraph  (d)(3)  (on 
statutory  exclusions)  to  include  the 
substance  of  section  479B  of  the 
Education  Amendments  would  have  no 
practical  effect.  However,  revision  of 
that  paragraph  is  needed  for  other 
reasons. 

The  current  rule's  language  in 
paragraph  (d)(3)  could  be  interpreted 
either  (1)  to  contain  an  all-inclusive  list 
of  the  programs  under  which  benefits 
are  to  be  excluded  from  income,  or  (2)  to 
contain  a  list  of  examples  of  such 
programs.  The  problem  with  the  first 
interpretation  is  that  no  exclusion  will 
be  recognized  without  an  amendment  to 
the  rule,  which  can  be  a  time-consuming 
process.  The  problem  with  the  second 
interpretation  is  that  housing  managers 
and  PHAs  appear  to  be  on  their  own  in 
keeping  abreast  of  enactment  of  Federal 
statutes  that  might  excluse  a  benefit 
from  income  for  the  purpose  of  HUD 
programs. 

The  Department  has  decided  that  the 
best  method  of  implementing  changes  in 
Federal  law  concerning  benefits  that 
must  not  be  considered  in  determining 
income  for  purposes  of  HUD  programs, 
is  for  the  Department  to  publish 
periodically  in  the  Federal  Register  a 
notice  of  the  programs  that  qudlify  for 
exclusion  under  paragraph  (d)(3)  and  to 
distribute  the  notice  to  PHAs  and 
housing  managers  in  the  same  way  as 
the  Department  distributes  other 
program  instructions.  This  method  will 
assure  adequate  public  notice  and 
adequate  actual  notice  to  affected 
parties. 

Consequently,  paragraph  (d)(3)  is 
being  revised  to  acknowledge  the 
exclusion  required  under  other  Federal 
statutes,  to  remove  the  listing  of 
excluded  programs,  and  to  state  that  the 
list  of  programs  qualifying  for  the 
exclusion  is  to  be  published  and 
distributed  periodically,  as  described 
above.  A  companion  Notice  containing 
the  current  list  of  qualifying  programs  is 
published  elsewhere  in  today's  issue  of 
the  Federal  Register,  and  it  w  ill  take 
effect  on  the  effective  date  of  this  rule. 
We  expect  that  PHAs  and  housing 
owners  will  implement  the  provisions  of 
future  notices  beginning  with  income 
determinations  effective  60  days 
following  the  date  of  publication  of  the 
notice  in  the  Federal  Register. 

3.  Training  Programs 

Payments  to  trainees  under  the  Job 
Training  Partnership  Act  (JTPA)  are 


required  by  that  Act  to  be  disregarded 
for  purposes  of  income  determinations 
under  other  Federal  benefit  programs. 
Our  rules  (Parts  215.  236.  813.  and  913) 
currently  provide  (in  paragraph 
(d)(3)(vii))  for  exclusion  of  payments 
received  from  (813  and  913)  or  made 
under  (215  and  236)  the  Job  Training 
Partnership  Act.  The  JTP.A  itself 
contemplates  exclusion  of  all  payments 
to  trainees  participating  in  programs 
funded  by  that  Act.  Since  training 
payments  are  often  funded  jointly  by 
JTP.^  and  other  sources,  it  is  important 
to  clarify  that  all  such  payments  are  to 
be  treated  the  same  way — excluded 
from  income  for  purposes  of  these  HUD 
programs. 

Another  training  program  to  which  the 
Department  has  decided  to  give  similar 
treatment  is  tenant  training  funded  by 
HUD.  An  example  of  such  a  training 
program  is  the  one  in  the  Public  Housing 
Program,  funded  under  the 
Comprehensive  Improvement 
Assistance  Program  (CIAP).  Tenant 
trainees  need  the  amounts  they  are  paid 
to  cover  the  added  costs  associated  with 
participation  in  the  training,  such  as  day 
care,  transportation  and  clothing.  For  a 
public  housing  agency  to  pay  tenant 
trainees  with  CIAP  funds  and  then 
increase  the  family's  rent  by  30  percent 
of  that  payment  would  be  likely  to  cause 
many  potential  trainees  to  reconsider 
participating  in  the  program.  In  the  case 
of  youths  18  years  old  and  older  who 
live  with  their  parents,  the  disincentive 
to  the  family  would  be  particularly 
strong  if  the  increased  rent  came  from 
the  parents'  resources.  When  this 
training  ends  and  the  trainee  obtains 
new  employment,  that  income  would  be 
treated  as  other  employment  income — 
included  in  the  family's  annual  income. 

A  third  type  of  training  program  given 
recognition  under  this  rule  is  one 
encouraged  by  the  Supplemental 
Security  Income  (SSI)  program, 
administered  by  the  U.S.  Department  of 
Health  and  Human  Services  (HHS) 
under 42  U.SC.  1381  through  1383c.  The 
SSI  program  provides  support  for  certain 
aged,  blind  and  disabled  individuals. 
For  persons  pursuing  a  Plan  for 
Achieving  Self-Support  (PASS)  that  has 
been  approved  by  the  Secretary  of  HHS. 
income  necessary  to  fulfill  the  plan  is 
disregarded  by  HHS.  (See  paragraphs 
(b)(4)(A)(iii)  and  (b)(4)(B)(iv)  of  section 
1382a.) 

Under  HHS  regulations  (20  CFR 
416.1112(c)(8)  and  416.1180-416.1182), 
while  a  qualified  SSI  recipient  [i.e..  blind 
or  disabled  person)  participates  in  a 
training  or  educational  program,  income 
that  is  set  aside  under  an  approved 
PASS  to  help  the  person  attain  a  specific 
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occupdtiondl  "oal  is  disregarded  for 
purposes  of  SSI  eligibility  and  benefits. 
The  period  of  time  during  which  this 
income  may  be  disregarded  is  initially 
no  more  than  18  months.  However,  if  the 
person  pursues  a  program  that  takes 
longer,  the  period  may  be  extended  up 
to  three  years  or.  in  some  cases,  up  to 
four  years. 

The  goals  of  the  PASS  program  are 
similar  to  the  other  training  programs,  in 
which  a  source  of  income  is  being 
disregarded  for  a  limited  period  of  time. 
The  Department  believes  that  this 
income  related  to  pursuit  of  training- 
disregarded  for  purposes  of  SSI 
eligibility  and  benefits— should  also  be 
excluded  for  purposes  of  housing 
assistance  eligibility  and  benefits.  {See 
§  215.21(c)(8|(i)  and  comparable 
provisions.) 

4.  Reimbursements  for  Program-Related 

Expenses 

Reimbursements  are  provided  by 
various  publicly  assisted  programs  to 
cover  a  persons  out-of-pocket  expenses 
incurred  in  connection  with 
participation  in  the  program.  Where 
these  payments  are  made  solely  to  allow 
participation  in  the  program,  we  believe 
the  payments  should  be  excluded.  In 
fact,  under  the  rule  in  effect  before  July 
1.  1904  in  the  Public  and  Indian  Housing 
programs,  these  reimbursements  were 
excluded.  (See  §  96O.403(n)(7)  (1984  ed.).) 
Fxamples  of  such  reimbursements  are 
payments  made  to  cover  transportation, 
child  care  and  other  work-related 
expenses  when  a  welfare  recipient,  as  a 
condition  of  continuing  to  receive 
welfare  benefits,  works  in  a  nonprofit 
agency  to  acquire  job  skills  (Community 
Work  Experience  Program)  or.  if  skilled, 
looks  for  a  job  (Employment  Search 
Program).  Another  example  would  be 
payments  to  cover  the  transportation  of 
a  volunteer  firefighter.  A  change  to  the 
new  paragraph  (c)  restores  the  old 
Pulilic  and  Indian  Housing  provision 
(See  §  215.21(c)(8](ii)  and  comparable 
provisions  in  other  parts). 

5.  Clarification  of  Treatment  of  Assets. 
Child  Care  Expenses  and  Military  Pay 

The  definition  of  "Net  family  assets" 
is  found  in  §§  215.1.  236.2,  813.102  and 
913.102.  That  definition  currently 
includes  property  such  as  equity  in  a 
home,  except  for  §  913.102,  which 
excludes  equity  in  HUD  homeownership 
programs.  HUD  is  specifically 
authorized  by  statute  to  provide  housing 
assistance  to  buyers  of  cooperative 
units,  and  to  buyers  of  manufactured 
homes  who  must  pay  rental  for  the  land 
that  the  home  occupies.  (See  12  U.S.C. 
1701s(c).  12  U.S.C.  1715z-l(k),  and  42 
U.S.C.  1437f(n(2).  1437f{j).)  To  avoid 


frustrating  these  statutory  objectives, 
the  rules  for  the  Rent  Supplement, 
Section  236  and  Section  8  programs 
(Parts  215,  236  and  813)  are  being 
revised  to  exclude  the  value  of  the 
family's  equity  in  the  cooperative  unit  in 
which  it  resides.  The  Section  8  rule, 
which  deals  with  manufactured  homes, 
is  also  being  changed  to  exclude  the 
value  of  the  manufactured  home  in 
which  the  family  resides.  The  public 
housing  rule  is  being  clarified  by  adding 
the  limiting  words  "in  which  tha  family 
resides"  to  the  exclusion  from  assets,  to 
conform  to  the  other  rules. 

In  addition,  the  question  has  arisen 
whether  the  costs  that  would  be 
incurred  in  disposing  of  an  asset  should 
be  deducted  in  the  determination  of  its 
value.  The  answer  is  yes,  and  we  are 
clarifying  this  by  revising  the  definition 
of  "Net  Family  Assets"  in  all  the  rules. 
"Value  of  the  assets  is  being  changed 
to  the  "Value  of  the  assets  after 
deducting  cost  that  would  be  incurred  in 
disposing  of  the  asset"  (such  as  real 
estate  or  stock  broker's  commissions  or 
penalty  for  early  withdrawal  of  a  time 
deposit). 

Although  the  deduction  for  medical 
expenses  contains  language  limiting  it  to 
unreimbursed  expenses,  the  deduction 
for  "child  care  expenses"  has  not 
contained  such  limiting  language.  Now 
that  a  category  of  reimbursement  is 
being  added  (for  out-of-pocket  expenses 
associated  with  participation  in  a 
publicly  assisted  program — see  item  4) 
which  may  cover  child  care  expenses, 
the  definition  of  "child  care  expenses"  is 
being  revised  to  clarify  that  the 
deduction  applies  only  to  unreimbursed 
expenses. 

Paragraph  (b)  of  the  income  definition 
section  for  each  program  deals  with 
specific  types  of  income  that  do 
constitute  income  under  the  rule.  Unlike 
the  other  subparagraphs  in  the 
paragraph,  subparagraph  (8) — dealing 
with  military  pay — contains  a 
characterization  of  the  type  of  person 
receiving  this  pay:  "a  member  of  the 
Armed  Forces  (whether  or  not  living  in 
the  unit)  who  is  head  of  the  Family, 
spouse,  or  other  Family  member  whose 
dependents  are  residing  in  the  unit". 

Paragraph  (a)  already  describes  the 
persons  whose  income  is  to  be  included. 
The  language  in  paragraph  (b)(8) 
appears  to  be  broader  in  reach  than  that 
of  paragraph  (a),  which  applies  to  all 
other  sources  of  income  listed  in 
paragraph  (b).  To  eliminate  this 
disparity  and  improve  the  organization 
of  the  section,  the  language  describing 
the  relationship  of  the  service  member 
to  other  family  members  is  being 
deleted. 
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6.  Clarification  of  Certificate  Program 
Rule. 

The  Section  8  program  rule  that 
generally  restricts  the  income  level  of 
persons  admitted  to  the  program  to 
those  qualifying  as  very  low-income, 
§  813.105.  has  a  specific  provision 
dealing  with  the  Certificate  program. 
Section  813.105(c)(1)  requires  that  a  PHA 
obtain  HUD  approval  before  issuing  a 
new  Certificate  to  a  participating  family 
that  wishes  to  move  to  a  new  unit  with 
continued  assistance  (except  for 
families  continuously  assisted  since 
before  July  1.  1984).  On  the  other  hand, 
the  rule  dealing  with  continued 
participation  in  the  Certificate  program. 
§  882.209(m).  provides  that  a  PHA  must 
issue  a  participating  family  a  new 
Certificate  when  the  family  wants  to 
move  to  a  new  unit  if  the  PHA  has 
sufficient  funding  and  is  legally  able  to 
enter  into  contracts  for  units  in  the  area 
where  the  family  wants  to  move,  unless 
the  family  is  ineligible  for  continued 
assistance  {under  §  882.210  because  if 
its  own  "action  or  inaction."  Section 
882.209(m)  is  silent  with  respect  to  the 
effect  of  the  participating  family's 
income  level  at  the  time  of  the  request 
for  issuance  of  a  new  certificate.  An 
amendment  to  §  882.209(m)  that  would 
have  clarified  the  relationship  to 
§  813.105(c)  was  included  in  the  "Alien 
rule"  published  on  April  1.  1986  (51  FR 
11198. 11226).  but  has  not  yet  been  made 
effective  because  of  litigation  and 
Congressional  action  directed  at  the 
primary  effect  of  that  rule — to  restrict 
housing  assistance  to  citizens  and 
eligible  aliens. 

There  is  not  any  actual  confiict 
between  §§  813.lb5(c)  and  882.209(m). 
The  income  restriction  under  §  813. 105  is 
a  limitation  on  the  family's  right  to  a 
Certificate  under  §  882.2b9(m](l).  Except 
with  advance  HUD  approval  in 
accordance  with  §  813.105(c).  the  PHA 
has  no  duty  under  §882.209(m)  to  issue 
a  Certificate  to  a  non-very  low  income 
family.  Indeed,  unless  HUD  has  granted 
approval,  the  PHA  may  not  issue  a 
Certificate  to  a  non  very  low  income 
family  who  wants  to  move  with 
assistance.  The  PHA  may  not  issue  a 
Certificate  to  the  family,  even  if  the  PHA 
would  otherwise  be  required  to  issue  a 
Certificate  under  §  882.209(m)(l). 

To  clarify  this  issue,  this  rule  includes 
an  amendment  to  §  882.209(m)  to  refer  to 
the  limitation  on  a  PHA's  authority  to 
issue  a  Certificate  to  a  family  whose 
income  is  above  the  limit  for  very  low- 
income  families.  (This  amendment  is  the 
same  as  the  amendment  attempted  for 
the  same  purpose  in  the  April  1.  1988 
Alien  rule.) 
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7.  Conforming  Changes 

In  a  prior  rulemaking,  the 
"definitions"  and  "annual  income" 
sections  of  Parts  812  and  813  were 
amended,  in  the  context  of  a  nile 
deahng  primarily  with  shared  Hving 
arrangements  among  assisted  families  in 
the  Section  8  Certificate  program,  to  add 
a  definition  of  "live-in  aide"  and  to 
exclude  the  income  of  the  live-in  aide,  to 
remove  the  definition  of  "nonimmigrant 
student-ahen",  and  to  make  minor  word 
changes  to  the  definitions  of  "disabled 
person",  "displaced  person",  "elderly 
family",  "elderly  person",  "family", 
"handicapped  person",  and  "single 
person"  {51  FR  21300.  [une  11.  1986). 
That  rule's  effective  date  is  expected  to 
be  announced  soon.  Since  the  existing 
policy  and  practice  in  the  Public 
Housing  program  has  been  to  permit 
shared  housing,  no  regulatory  barriers 
prevent  shared  housing  in  that  program. 
and  no  statute  requires  that  regulations 
be  issued  on  the  topic,  the  Department 
has  determined  that  regulations  are 
unnecessary.  (A  handbook  giving 
suggestions  about  operating  shared 
housing  in  this  program  is  to  be  issued 
soon.)  Since  no  shared  housing  rule  will 
make  the  conforming  changes  to  Parts 
912  and  913,  applicable  to  Public 
Mousing,  this  rule  is  making  changes 
parallel  to  those  made  earlier  in  Parts 
812  and  813.  by  the  shared  housing  rule 
for  the  Section  8  program. 

The  definition  of  nonimm.igrant 
student-alien  is  now  being  removed 
from  Part  912  (as  it  has  been  for  Parts 
215  and  236]  and  the  restriction  against 
a  nonimmigrant  student-alien  being  a 
m.ember  of  a  "family"  eligible  for 
assistance  is  being  rem.oved  from  Part 
912.  because  the  law  restricting 
admission  of  such  persons,  section  214 
of  the  Housing  and  Comm.unity 
Development  Act  of  1980,  has  been 
amended  to  delete  that  restriction.  The 
statutory  restriction  against  admission 
of  nonimm.igrant  student-aliens  was 
replaced  by  the  broader  restriction 
against  assistance  to  ineligible  aliens  in 
the  amendment  to  section  214  found  in 
section  329(al  of  the  Housing  and 
Community  Development  Amendments 
of  1981.  Regulations  enforcing  the  1981 
changes  have  not  been  implemented 
because  of  various  impediments, 
including  statutory  constraints  included 
in  HUD's  1987  appropriation,  and 
because  of  enactment  of  a  new  statute, 
the  Immigration  Reform  and  Control  Act 
of  1986,  (See  Alien  Rule  Notice 
published  on  November  21,  1966  (51  FR 
42088).) 

In  this  final  rule,  a  live-in  aide  is 
defined  as  a  person  essential  to  the  care 
and  well-being  of  an  elderly,  disabled  or 


handicapped  person,  whether  or  not  the 
elderly,  disabled  or  handicapped  person 
is  a  member  of  an  "elderly  family".  The 
addition  of  this  definition  and  the 
addition  of  an  exclusion  of  the  aide's 
income  comport  with  current  policy  of 
permitting  a  live-in  aide  to  reside  in  the 
unit  with  an  elderly  family,  or  with  a 
nonelderly  family  which  includes  a 
handicapped  member  who  needs 
assistance. 

In  response  to  public  comments  on  the 
proposed  rule  to  add  this  definition  to 
Part  913.  49  FR  48006  (December  7,  1984), 
the  final  rule  does  not  automatically 
exclude  a  relative  from  serving  as  a  live- 
in  aide,  but  in  addition  to  bring  essential 
to  the  care  and  well-being  and  not  being 
obligated  for  support  of  a  family 
member,  the  final  rule  requires  (in 
§  913,102)  that  a  person  be  one  who 
would  not  be  living  in  the  unit  except  to 
provide  the  necessary  supportive 
services  in  order  to  qualify  as  a  "live-in 
aide".  Thus,  a  relative  or  other 
individual  may  be  classified  as  a  live-in 
aide  if  he  or  she  would  not  be  living  in 
tiie  unit  except  in  that  capacity. 
However,  a  live-in  aide  qualifies  for 
occupancy  only  so  long  as  the  person  for 
whom  the  aide  provides  supportive 
services  resides  in  the  unit,  and  the  aide 
does  not  qualify  for  continued 
occupancy  in  his  or  her  own  right  as  a 
"remaining  member  of  a  tenant  family". 
The  Department  believes  that  this 
approach  strikes  a  reasonable  balance 
between  permitting  relatives  and  others 
to  act  as  live-in  aides  and  ensuring  that 
this  privilege  is  not  subject  to  abuse. 

8.  Inapplicability  of  10  Percent  Cap  (On 

Increases  in  Rente!  Payment) 

The  changes  to  the  United  States 
1  lousing  Act  of  1937  made  by  the 
1  lousing  and  Com.munity  Development 
Amendments  of  1981  included  a  ceiling 
of  ten  percent  per  year  on  rental 
increases  resulting  from  changes  in 
Federal  law.  "Changes  in  Federal  law" 
includes  both  statutory  and  regulatory 
changes.  Whenever  there  is  reason  to 
believe  that  such  changes  would 
produce  an  increase  in  tenant  rental 
payments,  additional  calculations  must 
be  performed. 

However,  in  the  case  of  this  rule,  all 
the  changes  to  the  definition  of  income 
have  the  effect  of  decreasing  rather  than 
increasing  income,  and  thereby 
decreasing,  not  increasing,  rental 
payments.  Therefore,  the  cap  on  rent 
increases  would  have  no  effect  and  no 
additional  calculations  are  necessary. 

Effectiveness  of  Changes 

This  rule  is  being  published  as  a  final 
rule  with  a  specified  effective  date. 
However,  with  respect  to  any  particular 


family  participating  in  the  programs 
covered  by  this  rulemaking,  the  rule  will 
be  effective  at  the  next  reexamination  of 
income  after  the  effective  date  of  this 
rule,  whether  it  is  the  annual  one  or  an 
interim  one  based  on  a  change  in  family 
circumstances. 

Findings  and  Certifications 

Environmental  Review 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  Part  50  that 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  in  the  Office  of  the  Rules 
Docket  Clerk.  Room  10276.  451  Seventh 
Street  SW.,  Washington,  DC  20410. 

Regulatory  Impact 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  the  Executive  Order  on  Federal 
Regulation  issued  by  the  President  on 
February  17, 1981  (E.0. 12291).  Analysis 
of  the  rule  indicates  that  it  does  not:  (1) 
Have  an  annual  effect  on  the  economy 
of  $100  million  or  more,  (2)  cause  a 
major  increase  in  prices  for  consumers, 
individual  industries.  Federal,  Slate  or 
local  government  agencies  or  geographic 
regions:  or  (3)  have  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  Foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Impact  on  Small  Entities 

Under  5  U.S.C.  605(b)  (the  Regulatory 
Flexibility  Act),  the  undersigned  hereby 
certifies  that  this  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
because  it  consists  of  technical 
refinements  to  existing  rules  defining 
income  for  various  assisted  housing 
programs. 

Regulatory  Agenda 

This  rule  was  listed  as  sequence 
number  892  in  the  Department's 
Semiannual  Regulatory  Agenda 
published  on  April  27, 1987  (52  FR  14362, 
14374),  under  Executive  Order  12291  and 
the  Regulatory  Flexibility  Act. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  requirements,  as  described  in 
the  Paperwoik  Reduction  Act  of  1980  (44 
U.S,C,  3501  through  3520). 
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lutcrgo  vemmental  Consultation 

The  Department  has  consulted  the 
Secretary-  of  A^nculture  concerning 
these  changes  to  the  definition  of 
income,  as  required  by  42  U.S.C. 
1437a(b)(4). 

Catalog 

The  Catalog  of  Federal  Domestic 
Assistance  Program  Numbers  are  14.103, 
14.146.  14.149.  and  14  156. 

CFR  Parts  Affected 

List  of  Subjects 

24  CFR  Part  215 

Grant  programs.  Housing  and 
community  development,  Rent 
subsidies, 

24  CFR  Pert  236 

Low  and  moderate  income  housing. 
Mortgage  msurance.  Rent  subsidies, 
Taxes,  Utilities,  Projects. 

24  CFR  Part  813 

Lower  income  housing.  Loan 
programs.  Housing  and  com.munity 
development.  Utilities. 

24  CFR  Part  882 

Grant  programs.  Housing  and 
ciDmmunity  development,  Low  and 
moderate  income  housing.  Rent 
subsidies. 

24  CFR  Part  912 

Public  housing. 
24  CFR  Part  913 

Public  housing. 

Accordingly,  HUD  amends  24  CFR 
Parts  215,  236,  813,  882.  912  and  913  as 

follows: 

PART  215— RENT  SUPPLEMENT 
PAYMENTS 

1  The  authority  citation  for  Part  215 
CDn'.inues  to  read  as  follows: 

AuthoritA':  Sec.  lOt(R).  Housing  and  Urban 
Deveiiipnif  nt  .\c\  of  1965  (12  U.S.C.  1701s); 
sec.  7|d),  Depart.Tifnl  of  ttousing  and  Urban 
DeveiopmenI  Act  (42  U.S.C.  3535(d)). 

§215.1    (Amended) 

2.  Section  215.1  is  amended:  (a)  By 
adding  before  the  period  in  the  first 
sentence  of  the  definition  of  "Child  Cere 
Expenses",  the  words,  "and  only  to  the 
extent  such  amounts  are  not 
reimbursed";  (b)  by  removing  the  words 
"Value  of  equity  in"  at  the  beginning  of 
the  definition  of  "Net  Family  Assets" 
and  substituting  the  words  "Net  cash 
value  after  deducting  reasonable  costs 
that  would  be  incurred  in  disposing  of; 
(c)  by  adding  before  the  period  in  the 
first  sentence  of  the  definition  of  "Net 
Famiiv  Assets"  the  words,  "and  the 


equity  in  a  housing  cooperative  unit  in 
which  the  family  resides";  and  (d)  by 
removing  from  the  definition  of  "Live-in 
Aide"  the  reference  to  "§  215.21(d)"  and 
substituting  for  it  a  reference  to 
"1215.21(c)". 

3.  Section  215,21  is  amended  by 
removing  paragraph  (d)  and 
redesignating  paragraph  (e)  as 
paragraph  (d):  by  removing  from 
paragraph  (b)(8)  the  phrase  "(whether  or 
not  livmg  in  the  dwelling)  who  is  head  of 
the  Family,  spouse,  or  other  Family 
member  whose  dependents  are  residing 
in  the  unit";  by  removing  the  reference 
in  paragraph  (b)(8)  to  "paragraph  (c)(5]" 
and  substituting  for  it  "paragraph  (c)(7)"; 
and  by  revising  paragraphs  (a)  and  (c)  to 
read  as  follows: 

§215,21     Annual  income. 

(a)  Annual  income  is  the  anticipated 
total  income  from  all  sources  received 
by  the  family  head  and  spouse  (even  if 
temporarily  absent)  and  by  each 
additional  member  of  the  family, 
including  all  net  income  derived  from 
assets  for  the  12month  period  following 
the  effective  date  of  certification  of 
income,  exclusive  of  certain  types  of 
income  as  provided  in  paragraph  (c)  of 
this  section. 

k  •  *  *  • 

(c)  Annual  income  does  not  include 
the  following; 

(1)  Income  from  employment  of 
children  (including  foster  children) 
under  the  age  of  18  years; 

(2)  Payments  received  for  the  care  of 
foster  children; 

(3)  Lump-sum  additions  to  family 
assets,  such  as  inheritances,  insurance 
payments  (including  payments  under 
health  and  accident  insurance  and 
worker's  compensation),  capital  gains 
and  settlement  for  personal  or  property 
losses  (but  see  paragraph  (b)(5)  of  this 
section); 

(4)  Amounts  received  by  the  family 
that  are  specifically  for,  or  in 
reimbursement  of,  the  cost  of  medical 
expenses  for  any  family  member 

(5)  Income  of  a  live-in  aide,  as  defined 
in  §  215.1; 

(6)  Amounts  of  educational 
scholarships  paid  directly  to  the  student 
or  to  the  educational  institution,  and 
amounts  paid  by  the  Government  to  a 
veteran,  for  use  in  meeting  the  costs  of 
tuition,  fees,  books,  equipment, 
materials,  supplies,  transportation,  and 
miscellaneous  personal  expenses  of  the 
student.  Any  amount  of  such  scholarship 
or  payment  to  a  veteran  not  used  for  the 
above  purposes  that  is  available  for 
subsistence  is  to  be  included  in  income; 

(7)  The  special  pay  to  a  family 
member  serving  in  the  Armed  Forces 
who  is  exposed  to  hostile  fire; 


(8)(i)  Amounts  received  under  training 
programs  funded  by  HUD; 

(ii)  Amounts  received  by  a  disabled 
person  that  are  disregarded  for  a  limited 
time  for  purposes  of  Supplemental 
Security  Income  eligibility  and  benefits 
because  they  are  set  aside  for  use  under 
a  Plan  to  Attain  Self-Sufficiency  (PASS); 
or 

(iii)  Amounts  received  by  a 
participant  in  other  publicly  assisted 
programs  which  are  specifically  for  or  in 
reimbursement  of  out-of-pocket 
expenses  incurred  (special  equipment, 
clothing,  transportation,  child  care,  etc.) 
and  which  are  made  solely  to  allow 
participation  in  a  specific  program, 

(9)  Temporary,  nonrecurring  or 
sporadic  income  (including  gifts);  or 

(10)  .^mounts  specifically  excluded  by 
any  other  Federal  statute  from 
consideration  as  income  for  purposes  of 
determining  eligibility  or  benefits  under 
a  category  of  assistance  programs  that 
includes  assistance  under  section  101  of 
the  Housing  and  Urban  Development 
Act  of  1965.  A  notice  will  be  published 
in  the  Federal  Register  and  distributed 
to  housing  owners  identifying  the 
benefits  that  qualify  for  this  exclusion. 
Updates  will  be  published  and 
distributed  when  necessary . 

*  •  •  *         !   • 

PART  236— MORTGAGE  INSURANCE 
AND  INTEREST  REDUCTION 
PAYMENT  FOR  RENTAL  PROJECTS 

4.  The  authority  citation  for  Part  236 
continues  to  read  as  follows: 

Authority:  Sees.  211  and  236  of  the  National 
Housing  Act  (12  U.S.C.  1715b  and  1715z-l); 
sec.  7(d).  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

§  236.2     [Amended] 

5.  Section  236.2  is  amended:  (a)  By 
adding  before  the  period  in  the  first 
sentence  of  the  definition  of  "Child  Care 
Expenses",  the  words,  "and  only  to  the 
extent  such  amounts  are  not 
reimbursed";  (b)  by  removing  the  words 
"Value  of  equity  in"  at  the  beginning  of 
the  definition  of  "Net  Family  Assets" 
and  substituting  the  words  "Net  cash 
value  after  deducting  reasonable  costs 
that  would  be  incurred  in  disposing  of; 
(c)  by  adding  before  the  period  in  the 
first  sentence  of  the  definition  of  "A'e? 
Faniily  Assets"  the  words,  "and  the 
equity  in  a  housing  cooperative  unit  in 
which  the  family  resides";  and  (d)  by 
removing  from  the  definition  of  "Live-in 
Aide"  the  reference  to  "§  236.3(d)"  and 
substituting  for  it  a  reference  to 

"§  236.3(c)". 

6.  Section  236.3  is  amended  by 
removing  paragraph  (d)  and 


UM  I 
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redesignating  paragraph  (e)  as 
paragraph  (d):  by  the  removing  from 
paragraph  (b)(8)  the  phrase  "(whether  or 
not  living  in  the  dwelling)  who  is  head  of 
the  Family,  spouse,  or  other  Family 
member  whose  dependents  are  residing 
in  the  unit";  by  removing  the  reference 
in  paragraph  (b)(8)  to  "paragraph  (c)(5)" 
and  substituting  for  it  "paragraph  (c)(7)": 
and  by  revising  paragraphs  (a)  and  (c)  to 
read  as  follows: 

§  236.3    Annual  income. 

(a)  Annual  income  is  the  anticipated 
total  income  from  all  sources  received 
by  the  family  head  and  spouse  (even  if 
temporarily  absent)  and  by  each 
additional  member  of  the  family, 
including  all  net  income  derived  from 
assets  for  the  12-month  period  following 
the  effective  date  of  certification  of 
income,  exclusive  of  certain  types  of 
income  as  provided  in  paragraph  (c)  of 
this  section. 
*        •        «        •         * 

(c)  Annual  income  does  not  include 
the  following: 

(1)  Income  from  employment  of 
children  (including  foster  children) 
under  the  age  of  18  years: 

(2)  Payments  received  for  the  care  of 
foster  children; 

(3)  Lump-sum  additions  to  family 
assets,  such  as  inheritances,  insurance 
payments  (including  payments  under 
health  and  accident  insurance  and 
worker's  compensation),  capital  gains 
and  settlement  for  personal  or  property 
losses  (but  see  paragraph  (b)(5)  of  this 
section); 

(4)  Amounts  received  by  the  family 
that  are  specifically  for,  or  in 
reimbursement  of,  the  cost  of  medical 
expenses  for  any  family  member 

(5)  Income  of  a  live-in  aide,  as  defined 
in  §  236.2; 

(6)  Amounts  of  educational 
scholarships  paid  directly  to  the  student 
or  to  the  educational  institution,  and 
amounts  paid  by  the  Government  to  a 
veteran,  for  use  in  meeting  the  costs  of 
tuition,  fees,  books,  equipment, 
materials,  supplies,  transportation,  and 
miscellaneous  personal  expenses  of  the 
student.  Any  amount  of  such  scholarship 
or  payment  to  a  veteran  not  used  for  the 
above  purposes  that  is  available  for 
subsistence  is  to  be  included  in  income; 

(7)  The  special  pay  to  a  family 
member  serving  in  the  Armed  Forces 
who  is  exposed  to  hostile  fire: 

(8)(i)  Amounts  received  under  training 
programs  funded  by  FfUD: 

(ii)  Amounts  received  by  a  disabled 
person  that  are  disregarded  for  a  limited 
time  for  purposes  of  Supplemental 
Security  Income  eligibility  and  benefits 
because  they  are  set  aside  for  use  under 


a  Plan  to  Attain  Self-Sufficiency  (PASS): 

or 

(iii)  Amounts  received  by  a 
participant  in  other  publicly  assisted 
pf-ograms  which  are  spenfirally  for  or  in 
reimbursement  of  out-of-pocket 
expenses  incurred  (special  equipment, 
clothing,  transportation,  child  care,  etc.) 
and  which  are  made  solely  to  allow 
participation  in  a  specific  program; 

(9)  Temporary,  nonrecurring  or 
sporadic  income  (including  gifts);  or 

(10)  Amounts  specificaliy  excluded  by 
any  other  Federal  statute  from 
consideration  as  income  for  purposes  of 
determining  eligibility  or  benefits  under 
a  category  of  assistance  programs  that 
includes  assistance  under  section  236  of 
the  National  Housing  Act.  A  notice  will 
be  published  in  the  Federal  Register  and 
distributed  to  housing  owners 
identifying  benefits  that  qualify  for  this 
exclusion.  Updates  will  be  published 
and  distributed  when  necessary. 


PART  813— DEFINITION  OF  INCOME, 
INCOME  LIMITS,  RENT  AND 
REEXAMINATION  OF  FAMILY  INCOME 
FOR  THE  SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAMS 

7.  The  authority  citation  for  Part  813 
continues  to  read  as  follows: 

Authority:  Sees  3,  5!b],  8  and  16.  United 
Slates  Housing  Act  of  1937  (42  I'.S.C.  1437a, 
1437c,  1437f.  and  1437n):  sec.  7(d), 
Department  of  Housing  and  Urban 
Development  Act  (42  L'  S.C.  3535(d)). 

{813.102    tAmended] 

8.  Section  813.102  is  amended:  (a)  by 
adding  before  the  period  in  the  first 
sentence  of  the  definition  of  "Child  Care 
Expenses",  the  words,  "and  only  to  the 
extent  such  amounts  are  not 
reimbursed";  (b)  by  removing  the  word 
"Value  of  equity  in"  at  the  beginning  of 
the  definition  oi  "Net  Family  Assets" 
and  substituting  the  words  "Net  cash 
value  after  deducting  reasonable  costs 
that  would  be  incurred  in  disposing  of; 
(c)  by  adding  before  the  period  in  the 
first  sentence  of  the  definition  of  "Net 
Family  Assets"  the  words,  "and  the 
equity  in  a  housing  cooperative  unit  or 
in  a  manufactured  home  in  which  the 
family  resides", 

9.  Section  813.106  is  emended:  by 
removing  paragraph  (d)  and 
redesignating  paragraph  (e)  as 
paragraph  (d);  by  removing  from 
paragraph  (b|(8)  the  phrase  "(whether  or 
not  living  in  the  dwelling)  who  is  head  of 
the  Family,  spouse,  or  other  Family 
member  whose  dependents  are  residing 
in  the  unit";  by  removing  the  reference 

in  paragraph  (b)(8)  to  "paragraph  (c)(5)"' 
and  substituting  for  it  "paragraph  (c)l7)"; 


and  by  revising  paragraphs  (a)  and  (c)  to 
read  as  follows: 

S  6 1 3. 1 06    Annual  income. 

(a)  Annual  income  is  the  anticipated 
total  income  from  all  sources  received 
by  the  Family  head  and  spouse  (even  if 
temporarily  absent)  and  by  each 
additional  member  of  the  Family, 
including  all  net  income  derived  from 
assets  for  the  12-month  period  following 
the  effective  date  of  certification  of 
ircome.  exclusive  of  certain  types  of 
income  as  provided  in  paragraph  (c)  of 
this  section. 
*         •         *         •         • 

(c)  Annual  income  does  not  include 

the  following: 

(1)  Income  from  employment  of 
children  (including  foster  children) 
under  the  age  of  18  years; 

(2)  Payments  received  for  the  care  of 
foster  children; 

(3)  Lump-sum  additions  to  Family 
assets,  such  as  inheritances,  insurance 
payments  (including  payments  under 
health  and  accident  insurance  and 
worker's  compensation),  capital  gams 

i. nd  settlement  for  personal  or  property 
losses  [but  see  paragraph  (b)(5)  of  this 
section); 

(4)  Amounts  received  by  the  Family, 
that  are  specifically  for.  or  in 
reimbursement  of.  the  cost  of  medical 
expenses  for  any  Family  member: 

(5)  Income  of  a  live-in  aide,  as  defined 
in  §  813.102; 

(6)  Amounts  of  educational 
scholarships  paid  directly  to  the  student 
or  to  the  educational  institution,  and 
amounts  paid  by  the  Government  to  a 
veteran,  for  use  in  meeting  the  costs  of 
tuition,  fees,  books,  equipment, 
materials,  supplies,  transportation,  and 
miscellaneous  personal  expenses  of  the 
student.  Any  amount  of  such  scholarship 
or  payment  to  a  veteran  not  used  for  the 
above  purposes  that  is  available  for 
subsistence  is  to  be  included  in  income: 

(7)  The  special  pay  to  a  Family 
member  serving  m  the  Armed  Forces 
who  is  exposed  to  hostile  fire: 

(8)(i)  Amounts  received  under  training 
programs  funded  by  HUD: 

(ii)  Amounts  received  by  a  Disabled 
person  that  are  disregarded  for  a  limited 
time  for  purposes  of  Supplemental 
Security  Income  eligibility  and  benefits 
because  they  are  set  aside  for  use  under 
a  Plan  to  Attain  Self-Sufficiency  (PASS); 
or 

(iii)  Amounts  received  by  a 
participant  in  other  publicly  assisted 
programs  which  are  specifically  for  or  in 
reim.bursement  of  out-of-pocket 
expenses  incurred  (special  equipment 
clothing,  transportation,  child  care,  etc.) 
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and  which  are  made  solely  to  allow 
participation  in  a  specific  program; 

(9)  Temporary,  nonrecurring  or 
sporadic  income  (including  gifts):  or 

(10)  Amounts  specifically  excluded  by 
any  other  Federal  statute  from 
consideration  as  income  for  purposes  of 
determining  eligibility  or  benefits  under 
a  category  of  assistance  programs  that 
includes  assistance  under  the  United 
States  tlousing  Act  of  1937.  A  notice  will 
be  published  in  the  Federal  Register  and 
distnbuted  to  PllAs  and  owners 
identifying  the  benefits  that  qualify  for 
this  exclusion.  Updates  will  be 
published  and  distributed  when 
necessary'. 


PART  882— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM- 
EXISTING  HOUSING 

10.  The  authonty  citation  for  part  882 
continues  to  read  as  follows: 

Authority:  Sees  3  5.  and  8.  US  Housing 
Act  of  19J7  (42  U.S.C.  1437a,  143~c  and  143-f); 
sec.  7(d|.  Departmen!  of  UL'D  .\c[  [42  U.S.C. 
3.53,=i(d)l. 

11  Section  882.209(m)(l)  is  revised  to 
read  as  follows: 

§  682.209    Selection  and  participation. 


(m) •   •  * 

(1)  If  a  participant  in  the  PHA's 
Section  8  Housing  Certificate  Program 
notifies  the  PHA  that  the  Family  wants 
another  Certificate  so  that  the  Family 
can  move  to  another  dwelling  unit 
within  the  area  in  which  the  PHA  has 
determined  that  the  PH.A  is  not  legally 
barred  from  entering  into  Contracts,  the 
PHA  shall  (unless  the  PHA  determines  it 
does  not  have  sufficient  funding  for 
continued  Section  8  assistance  for  the 
Family  or  is  unable  to  get  HUD  approval 
if  needed  under  §  813, 105(c)  to  issue  a 
Certificate  to  a  Family  that  is  not  a  Very 
Low-income  Family)  either — 

(i)  Issue  another  Certificate,  or 

(u)  Deny  issuance  of  a  Certificate  in 
.accordance  with  §  882.210. 


PART  912— DEFINITION  OF  FAMILY 
AND  OTHER  RELATED  TERMS; 
OCCUPANCY  BY  SINGLE  PERSONS 

12.  The  authority  citation  for  Part  912 
is  amended  to  read  as  follows; 

Authority:  Sec.  3.  United  Stdtes  Housing 
Act  of  1937  (42  U  S.C.  1437a):  sec.  7(d). 
Department  of  Housing  and  Urban 
Development  Act  (42  US.C.  3535(d)). 

13.  Section  312.2  is  revised  to  read  as 
follows: 


§912.2     Defmittons. 

Disabled  person.  A  person  under  a 
disability,  as  defined  in  Section  223  of 
the  Social  Security  Act  (42  U.S.C.  423)  or 
in  Section  102  of  the  Developmental 
Disabilities  Services  and  Facilities 
Construction  Amendments  of  1970  (42 
U.S.C.  2691(7)). 

Displaced  person.  A  person  displaced 
by  governmental  action,  or  a  person 
whose  dwelling  has  been  extensively 
damaged  or  destroyed  as  a  result  of  a 
disaster  declared  or  otherwise  formally 
recognized  under  Federal  disaster  relief 
laws. 

Elderly  family.  A  family  whose  head 
or  spouse  (or  sole  member)  is  an  elderly, 
disabled,  or  handicapped  person.  It  may 
include  two  or  more  Elderly,  Disabled, 
or  Handicapped  persons  living  together, 
or  one  or  more  of  these  persons  living 
with  one  or  more  Live-in  Aides. 

Elderly  person.  A  person  who  is  at 
least  62  years  of  age. 

Family.  "Family"  includes  but  is  not 
limited  to  (a)  an  elderly  family  or  single 
person  as  defined  in  this  part,  (b)  the 
remaining  member  of  a  tenant  family, 
and  (c)  a  displaced  person. 

Handicapped  person.  A  person  having 
a  physical  or  mental  impairment  that — 

(a)  Is  expected  to  be  of  long-continued 
and  indefinite  duration. 

(b)  Substantially  impedes  the  person's 
ability  to  live  independently,  and 

(c)  Is  of  such  a  nature  that  such  ability 
could  be  improved  by  more  suitable 
housing  conditions. 

Live-in  Aide.  A  person  who  resides 
with  an  Elderly,  Disabled,  or 
Handicapped  person  or  persons  and 
who  (a)  is  determined  by  the  PHA  to  be 
essential  to  the  care  and  well-being  of 
the  person(s);  (b)  is  not  obligated  for 
support  of  the  person(s);  and  (c)  would 
not  be  living  in  the  unit  except  to 
provide  necessary  supportive  services. 
(See  §  913.106(c)  for  treatment  of  a  Live- 
in  Aide's  income.) 

Single  person.  A  person  who  lives 
alone  or  intends  to  live  alone,  and  who 
does  not  qualify  as  an  elderly  family  or 
displaced  person  or  as  the  remaining 
member  of  a  tenant  Family. 

PART  913— DEFINITION  OF  INCOME, 
INCOME  LIMITS.  RENT  AND 
REEXAMINATION  OF  FAMILY  INCOME 
FOR  THE  PUBLIC  AND  INDIAN 
HOUSING  PROGRAMS 

14.  The  authority  citation  for  Part  913 
continues  to  read  as  follows: 

Authority:  Sec».  3.  6  and  16,  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437a,  1437d. 
1437n):  sec.  7(d).  Department  of  Housing  and 
Urban  Development  Act  (42  U.S.C.  3535(d)). 

15.  Section  913.102  is  amended:  by 
adding  before  the  period  in  the  first 


sentence  of  the  definition  of  "Child  care 
expenses",  the  words,  "and  only  to  the 
extent  such  amounts  are  not 
reimbursed";  by  removing  the  words 
"Value  of  equity  in"  at  the  beginning  of 
the  definition  of  "Net  Family  Assets" 
and  substituting  the  words  "Net  cash 
value  after  deducting  reasonable  costs 
that  would  be  incurred  in  disposing  of; 
by  adding  a  definition  of  "Live-in  Aide". 
and  by  revising  the  definitions  of 
Disabled  person  and  Elderly  family,  to 
read  as  follows: 

§913.102    Definition*. 

•        *        *        •        • 

Disabled  person.  A  person  under  a 
disability,  as  defined  in  Section  223  of 
the  Social  Security  Act  (42  U.S.C.  423)  or 
in  Section  102  of  the  Developmental 
Disabilities  Services  and  Facilities 
Construction  Amendments  of  1970  (42 
U.S.C.  2691(7}). 

Elderly  family.  A  family  whose  head 
or  spouse  (or  sole  member)  is  an  Elderly, 
Disabled,  or  Handicapped  person.  It 
may  include  two  or  more  Elderly, 
Disabled.  orHandicaped  persons  living 
together,  or  one  or  more  of  these  persons 
living  with  one  or  more  Live-in  Aides. 

*  •  •  •  • 

Live-in  Aide.  A  person  who  resides 
with  an  Elderly.  Disabled,  or 
Handicapped  person  or  persons  and 
who  (a)  is  determined  by  the  PHA  to  be 
essential  to  the  care  and  well-being  of 
the  person(s);  (b)  is  not  obligated  for 
support  of  the  person(s);  and  (c)  would 
not  be  living  in  the  unit  except  to 
provide  necessary  supportive  services. 
(See  §  913.106(c)  for  treatment  of  a  Live- 
in  Aide's  income.) 
***** 

16.  Section  913.106  is  amended  by 
removing  paragraph  (d)  and 
redesignating  paragraph  (e)  as 
paragraph  (d);  by  removing  from 
paragraph  (b)(8)  the  phrase  "(whether  or 
not  living  in  the  dwelling)  who  is  head  of 
the  Family,  spouse,  or  other  Family 
member  whose  dependents  are  residing 
in  the  unit";  by  removing  the  reference 
in  paragraph  (b)(8)  to  "paragraph  (c)(5J" 
and  substituting  for  it  "paragraph  (c)(7)"; 
and  by  revising  paragraphs  (a)  and  (c)  to 
read  as  follows: 

§913.106    Annual  income. 

(a)  Annual  income  is  the  anticipated 
total  income  from  all  sources  received 
by  the  Family  head  and  spouse  (even  if 
temporarily  absent)  ai,~u  by  each 
additional  member  of  the  Family, 
including  all  net  income  derived  from 
assets  for  the  12-month  period  following 
the  effective  date  of  the  initial 
determination  or  reexamination  of 
income,  exclusive  of  certain  types  of 
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income  as  provided  in  paragraph  (c)  of 

this  section. 

•         •         *         •         • 

(c)  Annual  income  does  not  include 
the  following: 

(1)  Income  from  employment  of 
children  (including  foster  children) 
under  the  age  of  18  years: 

(2)  Payments  received  for  the  care  of 
foster  children; 

(3)  Lump-sum  additions  to  Family 
assets,  such  as  inheritances,  insurance 
payments  (including  payments  under 
health  and  accident  insurance  and 
worker's  compensation),  capital  gams 
and  settlement  for  personal  or  property 
losses  [but  see  paragraph  (b)(5)  of  this 
section): 

(4)  Amounts  received  by  the  Family. 
that  are  specifically  for,  or  in 
reimbursement  of.  the  cost  of  medical 
expenses  for  any  family  member 

(5)  Income  of  a  Live-in  Aide,  as 
defined  in  §  913.102; 

(6)  Amounts  of  educational 
scholarships  paid  directly  to  the  student 


or  to  the  educational  insntuticm,  and 
amounts  paid  by  the  Government  to  a 
veteran,  for  use  in  meeting  the  costs  of 
tuition,  fees,  books,  equipment 
materials,  supplies,  transportation.  ?.p.d 
miscellaneous  persona!  expenses  of  the 
student.  Any  amount  of  such  scholarship 
or  payment  to  a  veteran  not  used  for  the 
above  purposes  that  is  a\a!!able  for 
subsistence  is  to  be  included  in  incorr.e: 

(7)  The  special  pay  to  a  Farr.^iy 
member  serving  in  the  Armed  For.:;es 
who  is  exjK>sed  to  hostile  fire: 

(8)(i)  Amounts  received  under  training 
programs  funded  by  HUD: 

(ii)  Amounts  received  by  a  Disabled 
person  that  are  disregarded  for  a  limited 
time  for  purposes  of  Supplemental 
Security  Income  eligibility  and  benefits 
because  they  are  set  aside  for  use  under 
a  Plan  to  Attain  Self-Sufficienry  (PASS): 
or 

(ill)  .Amounts  received  by  a 
participant  in  other  publicly  assisted 
programs  which  are  specificai:\  for  cr  :n 
reimbursement  of  out-of-pocket 


expenses  incurred  ;spec.di  equipment 
(\;i*hing,  tTHnspcrtation,  chiic  care,  etc.) 
ana  whicn  are  m,jde  S0/e:\  to  a,.c,w 
participation  in  a  specific  program: 

(9)  Temporary,  nonrecurring  or 
sporadic  income  (including  gifts);  or 

[101  .^mounts  specifically  excluded  by 
an\  other  Federal  statute  from 
consideration  as  income  for  purposes  of 
determining  ehgibility  or  benefits  under 
a  category  of  assistance  programs  that 
mciudes  assistance  under  the  L'nited 
States  HtHising  .Act  of  193"  A  notice  w:il 
be  published  m  the  Federal  Register  and 
Gistnbuted  to  PHAs  and  lliAs 
identifying  the  benefits  that  qualify  for 
this  exclusion.  Updates  will  be 
published  and  distributed  when 
necessar\ , 
»         •         •         •         • 

Samuel  R  Pieree   |r., 

5<'r,-f'.\;,". 

FK  Doc  87-20465  Filed  9-6-c-  8  45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 
(Docket  No.  N-87-1715;  FR-21841 

Federally  Mandated  Exclusions  From 
Income  in  the  Rent  Supplement, 
Section  236,  Section  8  and  Public  and 
Indian  Housing  Programs 

agency:  Office  of  the  Secretary,  1  ll'D. 
action:  Notice. 

summary:  Elsewhere  in  this  issue  of  the 
Federal  Register,  a  final  rule  concerning 
the  definition  of  income  used  in  HUD's 
Rent  Supplement,  Section  236,  Section  8 
and  Public  and  Indian  Housing  Programs 
is  published.  That  rule  provides  that,  for 
e,ich  of  these  programs,  income  does  not 
include  amounts  of  other  benefits 
precluded  by  Federal  law  from  being 
considered  in  HUD  assistance  programs. 
This  notice  provides  a  current  list  of 
program  benefits  e.xcluded  under  that 
provision, 

EFFECTIVE  DATE:  November  1.  198''. 

FOR  FURTHER  INFORMATION  CONTACT: 

F  )r  Rent  Supplement.  Section  236,  and 
S.'Ction  8  programs  administered  under 
24  CFR  Parts  880.  881.  883-686:  James  ). 
Tahash,  Director.  Program  Planning 
Division,  Office  of  Multifamily 
Management,  Department  of  Housing 
and  L'rban  Development,  451  Seventh 
Siieet.  S\V.,  Washington,  DC  2041(V- 
8<H>0.  telephone  (202)  426-3944. 

For  Section  8  programs  administered 
under  24  CFR  Part  882  (Existing 
Fiou.sing.  Moderate  Rehabilitation  and 
the  Housing  Voucher  programs)  and  for 
Public  and  Indian  Housing  programs: 


Edward  Whipple.  Chief,  Rental  and 
Occupancy  Branch,  Office  of  Public  and 
Indian  Housing,  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street,  SW..  Washington.  DC  20410- 
5000.  telephone  (202)  426-0744,  (These 
are  not  toll-free  numbers). 

Any  member  of  the  public  who 
becomes  aware  of  any  other  benefit 
believed  to  be  excluded  from 
consideration  as  income  in  these 
programs  should  submit  information 
about  the  other  benefit  program  to  one 
of  the  persons  listed  as  a  contact  or  to 
the  Rules  Docket  Clerk,  Attention  R-87- 
1345,  Room  10276.  Department  of 
Flousing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Washington,  DC 
20410-0500. 

SUPPLEMENTARY  INFORMATION:  Excluded 
from  the  definition  of  "annual  income" 
under  24  CFR  215.21(c)(9),  236.3(c)(10), 
813.106(c){10)  and  913.106(c)(10)  are 
"amounts  specifically  excluded  by  any 
other  Federal  statute  from  consideration 
for  purposes  of  determining  eligibility  or 
benefits  under  a  category  of  assistance 
programs  that  includes  [these  HUD 
programs)."  The  following  is  a  list  of 
types  of  benefits  that  qualify  for  that 
exclusion: 

(i)  Relocation  payments  made 
pursuant  to  Title  II  of  the  Uniform 
Relocation  Assistance  and  Real 
Propertv  Acquisition  Policies  Act  of  1970 
(42U.S.C.  4636); 

(ii)  The  value  of  the  allotment 
provided  to  an  eligible  household  for 
coupons  under  the  Food  Stamp  Act  of 
1977  (7  U.S.C.  2017(b)); 

(iii)  Payment  to  volunteers  under  the 
Domestic  Volunteer  Service  Act  of  1973 
(42  U.S.C.  5044(g),  5058); 


(iv)  Payments  received  under  the 
Alaska  Native  Claims  Settlement  Art 
(43  U.S.C.  1626(a)); 

(v)  Income  derived  from  certain 
submarginal  land  of  the  United  States 
that  is  held  in  trust  for  certain  Indian 
tribes  (25  U.S.C.  459e): 

(vi)  Payments  or  allow-ances  made 
under  the  Department  of  Health  and 
Human  Services'  Low-Income  Home 
Energy  Assistance  Program  (42  U.S.C. 
8624(fl): 

(vii)  Payments  received  under 
programs  funded  in  whole  or  in  part 
under  the  Job  Training  Partnership  Act 
(29  U.S.C.  1552(b)): 

(viii)  Income  derived  from  the 
disposition  of  funds  of  the  Grand  River 
Band  of  Ottawa  Indians  (Pub.  L.  94-540, 
90  Stat.  2503-2504): 

(ix)  The  first  S2,000  of  per  capita 
shares  received  from  judgment  funds 
awarded  by  the  Indian  Claims 
Commission  or  the  Court  of  Claims  (25 
U.S.C.  1407-1408)  or  from  funds  held  in 
trust  for  an  Indian  tribe  by  the  Secretary 
of  the  Interior  (25  U.S.C.  117);  and 

(x)  Amounts  of  scholarships  funded 
under  Title  IV  of  the  Higher  Education 
Act  of  1965  that  are  used  to  cover  the 
cost  of  attendance  at  an  educational 
institution  (See  24  CFR  215.1(c)(6), 
236.3(c)(6),  813.106(c)(6),  and 
913.106(c)(6)). 

Dated:  August  4.  1987. 
Samuel  R.  Pierce,  Jr.,     | 

Sfcretary. 

[VR  Doc.  87-20505  Filed  9-8-87,  8.45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

24  CFR  Part  888 

(Docket  No.  N-87-1719;  FR-23841 

Section  8  Housing  Assistance 
Payments  Program;  Contract  Rent 
Annual  Adjustment  Factors 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
C'orrmissioner.  HUD. 

ACTION:  Notice  updating  Contract  Rent 
Annual  Adjustment  Factors. 

summary:  The  United  States  Housing 
Act  of  1937  requires  that  the  assistance 
contracts  signed  by  owners  participating 
in  the  Department's  Section  8  Housing 
Assistance  Payments  Fhograms  provide 
fv)r  annual  or  more  frequent  adjustment 
in  the  maximum  monthly  rentals  for 
units  covered  by  the  contract  to  reflect 
changes  based  on  fair  market  rents 
prevailing  In  a  particular  market  area,  or 
en  a  reasonable  formula.  This  notice 
announces  revised  Annual  Adjustment 
Factors,  which  are  based  on  a  formula 
using  rent  and  utility  data  from  the 
Consumer  Price  Index  and  using  the 
Bureau  of  the  Census  American  Housing 
5jr\eys.  The  revised  Factors  are  to  be 
used  to  adjust  contract  rents  in  the 
Section  8  Housmg  Assistance  Payment 
Program.s. 

EFFECTIVE  DATE:  November  8.  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Shirley  C.  Stone,  F'xistmg  Housing 
Division,  Office  of  Elderly  and  Assisted 
Housing  (202)  755-6887:  James  Tahash, 
Program  Planning  Division,  Office  of 
M;jl;ifam;ly  Housing  Management  (202) 
■;26-3970;  for  technical  information 
is:J:arding  the  development  of  the 
schedules  for  specific  areas  or  the 
method  used  for  calculating  the 
Adjustment  Factors.  Michael  R.  AUard, 
Economic  and  Market  Analysis 
Division.  Office  of  Policy  Development 
and  Research  (202)  755-5577.  Mailing 
address  for  above  persons:  Department 
of  Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Washington.  DC 
20410.  (These  are  not  toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION:  Section 
6|c)(2)(A)  of  the  United  States  Housing 
Act  of  1937  (42  U.S.C.  1437f(c)(2)( A)) 
requires  the  Department  to  provide  for 
adjustments  in  the  maximum  monthly 
rents  for  units  covered  by  the  Section  8 
Housmg  Assistance  Payments  (HAP) 
Contracts.  Adjustments  must  reflect 
changes  in  the  fair  market  rents 


prevailing  in  particular  market  areas  or 
be  based  on  a  reasonable  formula. 

This  notice  establishes  revised 
Annual  Adjustment  Factors  (AAFs), 
based  on  a  formula  using  rent  and  utility 
data  from  the  Consumer  Price  Index 
(CPI)  and  using  the  Bureau  of  the  Census 
American  Housing  Surveys  (AHS) 
(formerly  called  Annual  Housing 
Survey).  The  revised  AAFs  are  to  be 
used  to  adjust  Contract  Rents  under  the 
Section  8  Housing  Assistance  Payments 
Programs.  HUD  regulations  (see  24  CFR 
888.202)  provide  that  the  AAFs  will  be 
published  annually  in  the  Federal 
Register.  The  annual  anniversary  date 
for  publication  of  the  Factors  is 
November  8.  These  revised  AAF's  apply 
(subject  to  the  limitations  on 
applicability  discussed  below)  to  adjust 
Contract  Rents  on  or  after  November  8, 
1987. 

Applicability  of  AAFs  to  Various 
Section  8  Programs 

In  general,  AAFs  established  by  this 
notice  are  used  to  adjust  Contract  Rents 
for  Section  8  units.  The  following 
provides  a  general  description  as  to  how 
AAFs  apply  under  the  several  Section  8 
Housing  Assistance  Payments  Programs. 
The  application  of  the  AAFs  should  be 
determined  by  reference  to  the  HAP 
Contract  and  to  appropriate  program 
regulations. 

In  certain  cases,  however,  AAFs  are 
not  used  to  adjust  Contract  Rents.  AAFs 
are  not  used  for  Section  8  Certificate 
Program  units  subject  to  24  CFR 
882.110(d),  which  applies  to  units  in 
certain  otherwise  subsidized  projects 
that  are  rented  to  Section  8  Certificate 
Program  families.  (The  housing 
assistance  payment  for  such  a  unit  is 
equal  to  the  difference  between  the 
subsidized  rent  and  the  rent  payable  by 
the  eligible  family.  Adjustments  to  the 
subsidized  rents  are  made  in  accordance 
with  rules  and  procedures  governing  the 
particular  subsidized  housing  program 
involved.)  In  addition,  AAFs  are  not 
used  for  units  placed  under  HAP 
contract  in  recent  years  under  the 
Section  202/Section  8  Program.  Instead, 
rents  are  based  on  a  HUD-approved 
budget  for  the  project. 

Contract  Rents  for  many  projects 
receiving  Section  8  subsidies  under  the 
Loan  Management  provisions  of  24  CFR 
Part  886,  Subpart  A,  and  for  projects 
receiving  Section  8  subsidies  under  the 
Property  Disposition  provisions  of  24 
CFR  Part  886,  Subpart  C,  are  adjusted,  at 
HDD's  option,  either  by  applying  the 
AAFs  or  by  adjusting  rents  in 
accordance  with  24  CFR  207.19  (e)(2) 
and  (e)(4). 

The  AAFs  developed  by  the  formula 
apply  to  rental  units  of  all  bedroom 


sizes  in  each  rent  interval.  Under  the 
Section  8  Moderate  Rehabilitation 
Program,  the  Public  Housing  Agency 
should  use  the  base  rent,  not  the 
Contract  Rent,  to  select  the  correct  AAF 
to  apply  to  the  base  rent. 

Each  AAF  applies  to  a  particular 
geographical  area,  as  indicated  in  the 
Tables  at  the  end  of  this  document. 
However,  application  of  a  Factor  to  the 
prior  Contract  Rent  for  a  unit  may  not 
result  in  material  differences  between 
the  rents  charged  for  assisted  and 
comparable  unassisted  units,  as 
determined  by  the  Secretary.  (See  42 
U.S.C.  1437f(c](2)(C),  and  applicable 
program  regulations  in  24  CFR  Chapter 
VIIL)  Thus,  an  AAF  for  an  entire  PMSA 
may  not  be  uniformly  applicable  to  all 
rental  housing  within  the  geographical 
area,  if  the  rent  comparability  test 
cannot  be  met. 

In  certain  cases,  however,  the  AAF 
established  for  a  particular  area  may 
result  in  rents  that  are  substantially 
lower  than  rents  charged  for  com.parable 
units  nut  receiving  assistance  under  the 
Section  8  Program.  If  this  occurs,  a  PI  lA 
or  private  owner  may  apply  to  the  field 
office  for  consideration  by  HUD  of  a 
revised  Adjustment  Factor  for  the  area, 
as  provided  for  in  24  CFR  888.204. 

Calculation  of  Adjustment  Factors 

Different  AAFs  are  provided  for  the 
four  Census  Regions,  the  States  of 
Alaska  and  Hawaii,  and  72  metropolitan 
areas.  A  list  of  the  counties  (and  cities 
and  towns  in  New  England)  that  are 
included  in  each  metropolitan  area  is 
being  published  as  part  of  this  Notice. 

Except  for  rent  adjustments  for 
manufactured  home  space  rents  under 
the  Section  8  Certificate  Program,  the 
formula  for  calculating  ihe  Adjustment 
Factors  for  each  area  was  developed  as 
follows;  (1)  The  increases  in  the 
residential  rent  component  and  the  fuel 
and  utilities  component  of  the  CPI  were 
based  on  the  most  recent  available 
average  annual  changes;  (2)  a  shelter 
rent  increase  factor  was  calculated  by 
eliminating  the  effect  of  heating  costs  on 
the  CPI  residential  rent  component  as 
determined  by  Bureau  of  Labor 
Statistics  data;  (3)  a  gross  rent  factor  for 
each  of  the  metropolitan  areas  covered 
by  the  CPI  and  for  each  of  the  four 
Census  Regions  was  calculated  by 
weighting  the  shelter  rent  and  the  fuel 
and  utility  increases  in  accordance  with 
updated  1980  Census  State  weights  of 
these  component  parts  of  rent,  as 
derived  from  1983  AHS  data;  (4) 
Adjustment  Factors  for  Contract  Rents 
including  the  highest  cost  utility  were 
calculated  by  adjusting  the  gross  rent 
factors  to  reflect  variations  by  rent 
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range  m  each  area,  based  on  variations 
developed  from  1983  national  AHS  data 
as  applied  to  the  local  FMR  levels;  and 
(5)  Adjustment  Factors  for  Contract 
Rents  excluding  the  highest  cost  utility 
were  calculated  by  developing  updated 
shelter  rents  from  the  updated  gross 
rents,  by  rent  ranges,  and  then  dividing 
the  updated  shelter  rents  by  that  of  the 
previous  year. 

Section  8  Certificate  Program  ,\AFs  for 
Manufactured  Home  Spaces 

This  notice  (as  did  the  notice 
published  on  March  25,  1987)  contains  a 
separate  set  of  AAFs  for  adjusting 


Contract  Rents  for  manufactured  home 
spaces  There  is  one  factor  for  each 
area,  which  represents  the  change  in  the 
median  rent  for  the  area.  These  factors 
were  derived  by  following  steps  one  and 
t\\  0  in  the  fdrrrv.Ja  described  above. 

Other  Matters 

An  Environmental  assessment  is 
unnecessary,  since  revising  Annual 
Adiustment  Factors  is  categorically 
excluded  from  the  Department's 
National  Environmental  Pohcy  .Act 
procedures  under  24  CFR  50.20(1). 

The  Catalog  of  Federal  Domestic 
Assist.mce  program  number  for  Lower 


Income  Housing  Assistance  Programs 
(Sections)  is  14.156. 

Authority:  Sec.  7(d).  Department  of  HUD 
Act  (42  U.S.C.  3535(d);  sec.  8(c)(2)(A).  U.S. 
Housing  Act  (U.S.C.  1437f(c)(2){A)). 

Dated:  August  28. 1987. 
lames  E.  Schoenl>erger. 
Acljng  General  Deputy  Assistant  Secretary 
for  Housing — Deputy  Federal  Housing 
Commissioner. 

Accordingly ,  tr.t  Department 
publishes  these  C<.ir;tract  Rent  Annual 
Adjustment  Factors  for  the  Section  8 
Housing  Assistance  Payments  Program 
as  set  forth  in  the  following  Tables; 

BVLlNO  COO€   4?'0-I'-M 


SCHEDULE  C  -  CONTRACT  RENT  ANNUAL  ADJUSTMENT  FACTORS,  SECTION  8  HOUSING  ASSISTANCE  PA' 


NORTH  EAST  CENSUS  REGION 


HIGHEST  COST  UTILITY 


INCLUDED 

EXCLUDED 

UNDER  $ 

230 

1.083 

098 

$  230  TO 

279 

1.060 

090 

$  280  TO 

339 

1.056 

087 

$  340  TO 

399 

1  .054 

084 

$  400  TO 

449 

1.052 

082 

$  450  TO 

509 

1.050 

071 

$  510  TO 

569 

1.049 

063 

$  570  TO 

619 

1  .043 

063 

$  620  TO 

679 

1.040 

063 

$  680  PLUS 

1.035 

063 

WEST  CENSUS  REGION 


HIGHEST  COST  UTILITY 


INCLUDED 

EXCLl 

JDED 

UNDER  $ 

240 

1  .081 

076 

$  240  TO 

299 

1  .059 

070 

$  300  TO 

359 

1.055 

067 

$  360  TO 

419 

1.053 

064 

$  420  TO 

479 

1.051 

060 

$  4*)  TO 

539 

1  .049 

053 

$  540  TO 

609 

1  .048 

049 

$  610  TO 

669 

1  .042 

042 

$  670  TO 

729 

1  .039 

042 

$  730  PLUS 

1  .034 

042 

PMSA  AKRON.  OH 


HIGHEST  COST  UTILITY 


INCLUDED 

EXCLl 

JDED 

UNDER  $ 

180 

1  .054 

056 

$  180  TO 

219 

1  .039 

055 

$  220  TO 

259 

1.036 

050 

$  260  TO 

309 

1.035 

050 

$  310  TO 

349 

1  .034 

045 

$  350  TO 

399 

1  .033 

037 

$  400  TO 

439 

1.032 

037 

$  440  TO 

489 

1.028 

037 

$  490  TO 

529 

1  .026 

037 

$  530  PLUS 

1.023 

C37 

MSA  ATLANTA, 

GA 

HIGHEST  COST  UTIl 

.ITY 

INCLUDED 

EXCH 

JDED 

UNDER  $ 

220 

1.096 

087 

$  220  TO 

269 

1.070 

078 

$  270  TO 

319 

1  .065 

075 

$  320  TO 

379 

1  .063 

071 

$  380  TO 

429 

1  .060 

062 

$  430  TO 

489 

1  .059 

057 

$  490  TO 

539 

1  .056 

047 

$  540  TO 

589 

1.050 

C4  7 

$  590  TO 

649 

1.046 

04  7 

$  650  PLUS 

1  .040 

r"-.  jj  7 

MIDWEST  CENSUS 


REGION 

HIGHEST  COST  UTILITY 


INCLUDED 

EXCLUDED 

UNDES  $ 

180 

1  .051 

1  .065 

180  TO 

229 

1.037 

1.054 

230  TO 

269 

1.034 

1.052 

270  TO 

319 

1.033 

1.051 

320  TO 

359 

1.032 

1  .044 

360  TO 

409 

1.031 

1  .036 

410  TO 

449 

1.030 

1.035 

450  TO 

499 

1  .02<5 

1.035 

$ 

500  TO 

539 

1  .024 

1.035 

$ 

540  PLUS 

1.021 

1.035 

STATE  Alaska 


HIGHEST  COST  UTILITY 


INCLUDED 

EXCLUDED 

UNDER  $ 

270 

1.000 

1  .OOO 

$  270  TO 

339 

1.000 

1  .000 

$  340  TO 

399 

1.000 

1.000 

$  400  TO 

469 

1.000 

1  .000 

$  470  TO 

539 

1  .000 

1  .000 

$  540  TO 

599 

1  .OOO 

1  .OOO 

$  600  TO 

669 

1.000 

1.000 

$  670  TO 

739 

1  .OOO 

1  .000 

$  740  TO 

799 

1  .OOO 

1  .OOO 

$  800  PLUS 

1.000 

1.000 

PMSA  ANAHEIM-SANTA  ANA.  CA 

HIGHEST  COST  UTILITY 


INCLUDED 

EXCLUDED 

UNDER  $ 

320 

1  .  1  10 

1.091 

$  320  TO 

4  "9 

1  .080 

1  .082 

$  410  TO 

"59 

1.074 

1.080 

$  490  TC 

^.  p  o 

1  .07  1 

1  .077 

$  570  TC 

543 

1.069 

1  .072 

$  650  TO 

""  r  9 

1  .067 

1.062 

$  730  TO 

8  09 

1.064 

1.057 

$  810  TO 

889 

1.057 

1.049 

$  890  TO 

969 

1  .053 

1.049 

$  970  PLUS 

1.046 

1.049 

:V5A  Ao«OKA-ELGIN.  IL 


HIGHEST  COST  UTILITY 


INCLUDED 

EXCLUDED 

UNDER  $ 

250 

1.056 

1  .059 

$  250  TO 

309 

1.04  1 

1  .057 

$  310  TO 

369 

1.038 

1.056 

%    370  TO 

4;  9 

1.036 

1  .052 

$  430  TO 

43? 

1.035 

1.043 

$  490  TC 

543 

1.034 

1  .038 

$  550  TO 

cC9 

1  .033 

1  .038 

»  610  TO 

679 

1.029 

1  .038 

$  680  TO 

739 

1.027 

1.038 

%    740  PLUS 

1.023 

1.038 

MSA  BALTIMORE,  m; 


mIGhEST  CCS" 


:  lT 


UNDER  $  210 

$  210  TO  269 

$  270  TO  3  '9 

$  320  TO  369 

$  370  TO  429 

$  430  TO  4-9 

$  4  80  TO  b;9 

$  530  TO  ?S9 

$  590  TO  639 

$  640  PLuS 


INCLUDED 

E -C.OOEO 

1.071 

1.072 

1.052 

1.071 

1  .  04B 

1  .068 

1  04  6 

1  .06-' 

•'   .04  5 

1  .065 

1  .04  3 

1  ,059 

1  .042 

1  .050 

1.037 

1  .050 

1  .034 

1  .04  9 

1.030 

1.049 

WENTS  PRCGSiMS  - 

BV  PENT  kANGE 

1 

s 

PPCPAPEO  C 

N  062987   ' 

M 

SOUTH  CENSwS 

REGION 

g 

HIGHEST  COST 

UTILITY 

INCLUDED 

EXCLUDED 

UNDER  $ 

1-^0 

1  .052 

1  .048 

""1 

$  170  TO 

2  19 

1  .038 

1  .04  1 

n 
a 

n 

$  220  TO 

259 

1  .035 

1  .041 

$  260  TO 

299 

1  .034 

1  .039 

$  300  TO 

349 

1  .033 

1.034 

73 

$  350  TO 

3S9 

1  .032 

1  .032 

$  390  TO 

4  29 

1  .031 

1.029 

<>9. 

$  430  TO 

<:79 

1  .027 

1.029 

w 

$  480  TO 

519 

1.025 

1.028 

$  520  PLUS 

1  02; 

1.028 

— 

1 

< 

STATE  HAWAII 

C_ 

HIGHEST  COST 

UTILITY 

cn 

INCLUDED 

EXCLUDED 

N: 

.'.:es  $ 

26  ^ 

1  052 

1.061    : 

2 

$  t  "o  0  z  ^ 

3  '  9 

1  .038 

1.055   j 

p 

$  320  TO 

3~9 

1.035 

1.054 

— ^ 

$  380  TO 

449 

1.034 

1.053 

$  450  TO 

509 

1.033 

1  .052 

$  510  TO 

569 

1.032 

1.052 

t 

$  570  TO 

639 

1.031 

1.046 

$  640  TO 

699 

1  .027 

1  040 

r: 

$  700  TO 

"69 

1  .025 

1  .040 

E 

$  770  PLUS 

1  .022 

1.040 

d: 

PMSA  ANN 

APBO 

R  .   MI 

'< 

>-IGHEST  COST 

UTILI^v 

if. 

INCLoOEO 

EXCuJDED   1 

"C 

UNDER  $ 

230 

1  ,073 

1.085   ' 

%    r30  ■'o 

259 

1  .05  3 

1 

08  1 

" 

$  2:^0  TO 

349 

1  ,C49 

1 

0-8 

fD 

$  350  TO 

4  09 

1  04- 

1 

0"'4 

•-» 

$  410  TO 

469 

1  .046 

1 

06  8 

CO 

$  470  TO 

5  2  9 

1.044 

1 

056 

i-> 

$  530  TO 

t;  w  q 

1.043 

1 

C55 

CO 

5  " ^"    '0 

649 

1  .038 

1 

055 

$  t-.5C  '0 

699 

1  .035 

1 

055 

-^ 

$  700  PLUS 

1  .031 

1 

055 

y^ 

SCHEDULE  C  -  CONTRACT  RENT  ANNUAL  ADJUSTMEN 

"■    FACTORS,  SECTION  8  HOUSING  ASSIS'&\:E 

PAYMENTS  PROGkAMS  - 

BV  RENT  RANGE 

1 

PREPARED  ON  062987 

PMSA  BEAVER  COUNTY.  PA            | 

PMSA  BERGEN-PASSAIC.  NJ 

PMSA  EOs:o^. 

MA 

HIGHEST  COST  UTILITY 

HIGHEST  COST  UTILITY 

HIGHEST  COST  UTILITY 

INCLUDED     EXCLUDED  . 

INCLUDED     EXCLUDED 

INCLUDED     EXCLUDED 

UNDER  $  180       1.064        1.069  i 

UNDER  $  310 

1 . 108        1.111 

UNDER  $  330 

1.076        1.097 

p^ 

$  180  TO   ?19       1 .047        1 .065 

$  310  TO   389 

1 .079        1 . 106 

$  330  TO   409 

1.055        1.095 

«' 

$  220  TO   259       1 .043        1 .058 

$  390  TO   469 

1 .073        1 . 102 

J-  4  10  TO   4  8  9 

1.051         1.089 

c 

$  260  TO   309       1.042        1.058 

%    470  TO   549 

1.070        1.096 

%    490  ^0   569 

1.049        1.087 

-1 

$  310  TO   349       1 .040        1 .048 

$  550  TO   619 

1 .068        1 .092 

$  570  TO   649 

1.048        1.085 

$  350  TO   389       1 .039        1 .043 

$  620  TO   699 

1.066        1.083 

$  650  TO   729 

1.046        1.078 

CD 

$  390  TO   439       1.038        1.043 

$  700  TO   779 

1.063        1.078 

$  730  TO   809 

1.045        1.069 

W, 

t    440  TO   479       1 .033        1 .043 

$  780  TO   859 

1.056        1.070 

$  810  TO   899 

1.040        1.069 

So' 

$  480  TO   529       1  .03  1        1  .04,3 

$  860  TO   939 

1.052        1.070 

$  900  TO  g-s 

1.036        1.068 

$  530  PLUS           1 .027        1 .043 

$  940  PLlS 

1.045        1.070 

$  980  PLLS 

1.032        1.068 

PMSA  BOULDER-LONGMONT,  CO 

PMSA  E(?AZCRIA. 

TX 

PMSA  epilGepo 

RT-MILFCRD,  CT 

< 

HIGHEST  COST  UTILITY 

HIGHEST  COST  L^ILITr 

HIGHEST  COST  UTILITY 

INCLUDED     EXCLUDED 

INCLUDED     EXCLUDED 

INCLUDED     EXCLUDED 

t^ 

UNDER  $  230       1 .025        1 .015 

UNDER  $  -90 

1  .  OOO       1  .  ooo 

UNDER  $  250 

1.101          1114 

2 

p 

$  230  TO   289       1 .018        1 .015 

$  190  TO   239 

1 . 000        1 . 000 

$  250  TO   309 

1 .074         1.111 

$  290  TO   349       1 .017        1.015 

$  240  TO   279 

1  .  000        1  .  000 

$  310  TO   369 

1.068        1.106 

t^ 

$  350  TO   409       1.016        1.013 

$  280  TO   329 

1 . 000       1 . 000 

$  370  TO   429 

1.066        1.102 

$  410  TO   459       1 .016        1 .013 

$  330  TO   379 

1.000        1.000 

%    430  TO   499 

1.064        1.090 

$  460  TO   519       1 .015        1012 

$  380  TO   419 

1 . 000        1 . 000 

$  500  TO   559 

1.062        -.083 

i 

$  520  TO   579       1.015        i .01 

1 

$  420  TO   469 

1  . 000        1 . OCO 

$  560  TO   619 

1.059        -.076 

$  580  TO   639       1 .013        i . DOS 

$  470  TO   519 

1  ooo        1 .OOO 

$  62  0  70   6-9 

1.053        1.075 

$  640  TO   699       1 .012        1 .00 

8 

$  520  TO   569 

1 .OOO        1 .000 

$  680  TO   739 

1.049        1.075 

3 

re 

CR 

$  700  PLUS          1  .011        VOO 

8 

$  5^0  PLUS 

1 .000        1 .000 

$  740  PLUS 

1.043        1.075 

PMSA  BROCKTON.  MA 

PMSA  EUPFALO, 

s* 

PMSA  CHICAGO. 

:l 

HIGHEST  COST  UTILIT 

Y 

•-I3MEST  COSr  UTILITY 

HIGHEST  COST  UTILITY 

C/5 

INCLUDED     EXCLUDE 

D 

INCLUDED     EXCLUDED 

INCLUDED     EXCLUDED 

UNDER  $  260       1 .076        1 . 10 

0 

UNDER  $  170 

1.052        1.055 

UNDER  $  240 

1.063        1.062 

n 

$  260  TO   319       1 .055        1 .09 

3 

$  170  TO   2-9 

1.038        1.051 

$  240  TO   299 

1.046        1.056 

3 

$  320  TO   389       1 .051        i .08 

-J 

$  220  TO   259 

1.035        1.050 

$  300  TO   359 

1.042         1,055 

c- 

$  390  TO   449       1 .049        '  03 

7 

$  260  TO   299 

1.034        1.046 

$  360  TO   419 

1 .04 1         1 .054 

■^ 

$  450  TO   509       1 .048        1 .03 

5 

$  300  TO   349 

1.033        1.043 

$  420  TO   479 

1.039        1,047 

iO 

$  510  TO   579       1 .046        1 .07 

9 

$  350  TO   389 

1.032        1.04  1 

$  480  TO   539 

1.038        1.043 

^ 

$  580  TO   639       1 .045        1 .06 

9 

$  390  TO   429 

1.031        1.037 

$  540  TO   599 

1.037        1.039 

S 

$  640  TO   709       1 .040        1 .06 

8 

$  430  TO   479 

1.027        1.037 

i    600  TO   659 

1.033        1.038 

^ 

$  710  TO   769       1 .036        1 .06 

8 

$  480  TO   519 

1.025        1.036 

$  660  TO   719 

1.030        1.038 

"  • 

$  770  PLUS          1 .032        1 .06 

1 

8 

$  520  PLUS 

1.022        1.035 

$  720  PLUS 

1.026        1.037 

X 

PMSA  CINCINNATI,  OH-KY-IN         | 

PMSA  CLEVELAND 

,  OH 

PMSA  DALLAS, 

TX 

03 

HIGHEST  COST  UTILIT 

Y 

HIGHEST  COST  U^ILITv 

HIGHEST  COST  UTILITY   l 

3 

INCLUDED     EXCLUDE 

D 

INCLUDED     EXCLUDED 

INCLUDED     EXCLUDED   j 

UNDER  $  160       1 .044        1 .05 

0 

UNDER  $  180 

1.054        1.058 

UNDER  $  180 

1 .04  1          1 .04  5   ! 

50 

$  160  10   199       1 .032        1 .05 

0 

$  180  TO   229 

1 .039        1 .054 

$  180  TO   229 

1 .030        1 .044   1 

$  200  TO   239       1.030        1 .05 

0 

$  230  TO   279 

1 .036        1 .05  1 

$  230  TO   269 

1.027        1.040 

$  240  TO   279       1 .029        1 .05 

0 

$  280  TO   319 

1.035        1.050 

$  270  TO   319 

1 .026        1 .040 

tt" 

$  280  TO   319      1.028       1 .04 

3 

$  320  TO   369 

1.034        1.043 

$  320  TO   369 

1.025        1.038 

o' 

$  320  TO   359       1 .027        1 .04 

1 

$  370  TO   409 

1.033        1.038 

$  370  TO   409 

1.025        1.031 

3 

$  360  TO   399       1 .026        1 .03 

9 

$  4  10  TO   459 

1.032        1.037 

$  410  TO   459 

1 .024        1 .030 

cn 

$  400  TO   439       1 .023        i .03 

9 

$  460  TG   -199 

1.028        1.037 

$  450  TO   499 

1.02  1        1.029 

$  440  TO   479       1 .021         ' .03 

9 

$  500  TO   549 

1.026        1.036 

$  500  TO   549 

1.019        1 .029 

w 

^^ 
to 

$  480  PLUS          1.018        1 .03 

1 

Q 

$  550  PLUS 

1.023        1.036 

$  550  PLUS 

1.017        1.029 

SCHEDULE  C  -  CONTRACT  RENT  ANNUAL  ADJUSTMENT  FACTORS.  SECTION  8  HOUSING  ASSISTANCE  PAYMENTS  PROGRAMS 


PMSA  DANBURY,  CT 


PMSA  DENVER. 


HIGHEST  COST  UTILITY 


HIGHEST  COST  UTiLlTV 


INCLUDED 

EXCLUDE 

D 

UNDER  $ 

270 

1.  101 

1.11 

9 

$  270 

TO 

339 

1  .074 

1.10 

8 

$  340 

TO 

399 

1  .068 

1.  10 

3 

$  400 

TO 

469 

1  .066 

1.1C 

1 

$  470 

TO 

539 

1.064 

1.0« 

1 

%    540 

TO 

599 

1.062 

1.0£ 

4 

$  600 

TO 

669 

1  .059 

1.07 

6 

$  670 

TO 

739 

1.053 

1.07 

5 

$  740 

TO 

799 

1.049 

1.07 

5 

$  800 

PLUS 

1  .043 

1  .07 

5 

PMSA 

FORT  LAUDERDALE-HOLLYWOOD-POM 

PAN 

HIGHEST  COST 

UTILIT 

y 

INCLUDED 

EXCLUDE 

0 

UNDER  $ 

230 

1  .019 

1  .02 

4 

$  230 

TO 

279 

1  .014 

1  ,02 

4 

$  280 

TO 

339 

1.013 

1  ,02 

3 

$  340 

TO 

399 

1.012 

1  .02 

2 

$  400 

TO 

449 

1.012 

1.01 

9 

$  450 

TO 

509 

1  .011 

1.01 

9 

$  510 

TO 

559 

1  .01  1 

1.01 

7 

$  560 

TO 

619 

1.010 

1.01 

5 

$  620 

TO 

679 

1  .009 

1.01 

5 

$  680 

PLUS 

1  .008 

1.01 

5 

PMSA 

GARY-HAMMOND.  IN 

HIGHEST  COST 

UTILIT 

Y 

INCLUDED 

EXCLUDE 

0 

UNDER  $ 

200 

1  .056 

1  .06 

1 

$  200 

TO 

239 

1  .04  1 

1  .05 

5 

$  240 

TO 

289 

1  .038 

1  .05 

3 

$  290 

TO 

339 

1  .036 

1  ,05 

3 

$  340 

TO 

389 

1.035 

1  04 

4 

$  390 

TO 

439 

1  .034 

1  .03 

9 

$  440 

TO 

489 

1  .033 

1  .03 

9 

$  490 

TO 

539 

1  .029 

1  .03 

7 

$  540 

TO 

589 

1  .027 

1.03 

7 

$  590 

PLUS 

1.023 

i.o: 

7 

PMSA 

JERSEY  CITY,  NJ 

HIGHEST  COST 

UTILIT 

Y 

INCLUDED 

EXCLUDE 

D 

UNDER  $ 

210 

1.  106 

1,11 

1 

$  210 

TO 

269 

1.077 

1.  10 

8 

$  270 

TO 

319 

1  .072 

1.  10 

5 

$  320 

TO 

379 

1  .069 

1.  10 

0 

$  380 

TO 

429 

1  .057 

1.09 

4 

$  430 

TO 

479 

1  .065 

1  .08 

6 

$  480 

TO 

539 

1  .062 

1.07 

3 

$  540 

TO 

589 

1  .055 

1.07 

3 

$  590 

TO 

639 

1.051 

1.07 

2 

$  640 

PLUS 

1  .045 

1.07 

2 

INCLUDED 

EXCLUDED 

UNDER  $ 

:20 

1  025 

1  .015 

$  220  TO 

269 

I.OIfi 

1.015 

$  270  TO 

319 

1.017 

1  .015 

$  320  TO 

379 

1.016 

1.014 

$  380  TO 

429 

1.016 

1  ,012 

$  430  TO 

479 

1.015 

1.011 

$  480  TO 

539 

1.015 

1.010 

$  540  TO 

589 

1.013 

1.007 

$  590  TO 

649 

1.012 

1.007 

$  650  PLU 

S 

1 .01 1 

1  .007 

C  BEAC  PMSA  FORT  WORTH-ARLINGTON.  TX 

HIGHEST  COST  UTILITY 


INCLUDED 

EXCLUDED 

UNDER  $ 

180 

1  .04  1 

1  .045 

$  180  TO 

229 

1.030 

1  .044 

$  230  TO 

269 

1.027 

1  .040 

$  270  TO 

319 

1.026 

1  .040 

$  320  TO 

369 

1  .025 

1  .038 

$  370  TO 

409 

1  .025 

1  .031 

$  410  TO 

459 

1  .024 

1  .030 

$  460  TO 

499 

1.021 

1.029 

$  500  TO 

549 

1.019 

1.029 

$  550  PLUS 

1.017 

1  .029 

:msa  HAMILTON-MIDDLETOWN.  OH 

HIGHEST  COST  UTILITY 


INCLUDED 

EXCLUDED 

UNDER  $ 

180 

1  .044 

1  .056 

180 

TO 

219 

1  .032 

1  .055 

220 

TO 

269 

1  .030 

1  .053 

270 

TO 

309 

1  .029 

1  .048 

310 

TO 

359 

1  .028 

1  .048 

360 

TO 

399 

1  .027 

1  .039 

400 

TO 

449 

1  .026 

1  .039 

450 

TO 

489 

1  .023 

1  .039 

490 

TO 

539 

1  .02  1 

1  .039 

540 

PLUS 

1  .018 

1  .039 

PMSA  JOLIET.  IL 


HIGHEST  COST  UTILITY 


INCLUDED 

EXCLUDED 

UNDER  $ 

250 

1  .063 

1  .064 

250 

TO 

309 

1  .046 

1  .057 

310 

TO 

369 

1  .042 

1  .056 

370 

TO 

429 

1  .04  1 

1  .052 

4  30 

TO 

489 

1  .039 

1  .048 

490 

TO 

559 

1  .038 

1  .044 

560 

TO 

619 

1  .037 

1  .037 

620 

TO 

679 

1.033 

1  .037 

680 

TO 

739 

1.030 

1  .037 

lao 

PLUS 

1.026 

1  .037 

RENT  RANGE 
PREPARED  ON  062987 


PMSA  CE^RCIT, 


MI 


HIGHEST  COS^  UTILITY 


UNDFR  $ 

$  210  TO 

270  TO 

320  TO 

3 " C-  TO 

430  '0 

$  480  '0 

$  530  TO 

%    590  TO 

$  640  P;-US 


269 
319 

369 
-29 
4-'S 
529 
589 
639 


INCLUDEO 

1  ,0-? 

1  .053 
1  .049 
1  .047 
1  .046 
1  .044 
1  .043 
1  .038 
1  .035 
1  .031 


EXCLUDED 
1.089 
1  .079 
1  .078 
1.075 
1.065 
1  .057 
1  .055 
1  .055 
1  .055 
1  .055 


PMSA  GA.'v  tSTON-TEXAS  CITY.  TX 


HIGHEST  COST  UTILITY 


UNDER  $ 
180  TO 
220  TO 
260  "'C 
310  TO 
350  TO 
$  400  TO 
$  440  TO 
$  480  TO 
$  530  P 


180 
219 
2  59 
309 
349 
399 
439 
4-9 
529 


U< 


INCLuDtO 
1  .000 
1.000 

1 .000 

1  ,  OC'C 

1  .  -oc^o 
1  ,ooc 

1  ,  OC-C' 
1  ,  OC'O 
1  .000 
1  .000 


EXCLUDED 
1.000 
1.000 
1.000 
1.000 
1.000 
1.000 

1 .000 

1  ,000 
1.000 
1.000 


PMSA  HOUSTON.  TX 


HIGHEST  COST  UTILITY 


UNDER  $ 

1T0  TO 

210  TO 

230  TO 

29C  "0 

340  TO 

$  380  TO 

$  420  TO 

$  460  TO 

$  50-0  PLU' 


i:'0 
209 
24  9 
289 
339 
3-9 
4  19 
459 
499 


INCLUDED 
000 
C>C-  0 

ooc 

OC'O 
000 

000 

OCCi 
C-C'C 

■ooc 
ooc 


EXCLUDED 
1.000 
1.000 

1 .000 

1.000 
1.000 

1 .000 
1 .000 

1.000 
1.000 

1 .000 


PMSA  KANSAS  c: 


rY,  MO-KS 
HIGHEST  COST  UTILITY 


^■NDER  1 
180  TO 
220  TO 
270  TO 
310  TO 
360  TO 
100  -0 
4  50  TO 
490  TO 


'60 
219 
269 
309 
359 
399 
449 
489 
539 


$    5'iO    PLUS 


INCLUDED 
.035 
026 

024 
023 
02  2 
022 
02  " 
0'8 
OIT 
0'5 


EXCLUDED 
1  .044 
1.040 
1  .037 
1  ,037 
1  ,033 
1  .029 
1  .029 
1.029 
1  .029 
1  .029 


CO 


7. 


■< 


cc 


to 


1 

SCHEDULE  C  -  CONTRACT  RENT  ANNUAL 

ADJUSTMENT  FACTORS,  SECTION  8  HOUSING  ASSISTANCE 

PAYMEN^^S  PkQGCAMS  - 

Ev  RENT  RANGE            1 

PREPARED  CN  0629B7 

PMSA  KENOSHA.  WI 

PMSA  LAKE  COUNTY.  IL 

PMSA  LAURENCE 

-HAVERHILL.  MA-NH 

HIGHEST  COST  UTILI 

TY 

HIGHEST  COST  UTILITY 

HIGHEST  CCST  u-'ILI^v 

INCLUDED     EXCLUD 

ED 

INCLUDED     EXCLUDED 

INCLUDED     EXCLUDED 

UNDER  $  190       1.061        1 .0 

67 

UNDER  $  250        1 .063         1 .064 

UNDER  $  260 

1  .0'~6        1  .  102 

-r; 

$  190  TO   239       1 .044        1 .0 

56 

$  250  TO   309        1 .046         1 .057 

$  260  TO   329 

1.055        1.095 

a. 

$  240  TO   289       1 .041        1 .0 

56 

$  310  TO   379       1 .042        1 .055 

$  330  TO   399 

1.051        1.090   1 

%    290  TO   329       1.040        1 .0 

52 

$  380  TO   439       1 .04  1        1.055 

$  400  TO   459 

1.049        1.086   ' 

E. 

$  330  TO   379       1.038        ! .0 

45 

$  440  TO   499       1 .039        1 .047 

$  460  TO   529 

1.048        1.085 

t: 

$  380  TO   429       1 .037        1 .0 

44 

$  500  TO   569       1 .038        1 .043 

$  530  TO   599 

1.046        1.078 

$  430  TO   479       1.036        1  G 

4  0 

$  570  TO   629       1 .037        1 .038 

$  600  TO   659 

1.045        1.068 

'%. 

$  480  TO   519       1 .032        1 .G 

38 

$  630  TC   689       1 .033        1 .038 

$  660  TO   729 

1 .040        1 .068 

$  520  TO   569       1.029        1 .C 

38 

$  690  TO   749       1 .030        1 .037 

$  730  TO   789 

1.036        1.068 

A 

$  570  PLUS          1.026        1  C 

3S 

$  750  PLUS           1 .026         1 .037 

$  790  PLUS 

1 .032        1 ,068 

< 

(\ 

PMSA  LORAIN-ELYRIA.  OH 

PMSA  LCS  ANGELES-LONG  BEACH,  CA 

PMSA  LOWELL. 

MA-NH 

HIGHEST  COST  UTILI 

TY 

HIGHEST  COST  UTILITY 

HIGHEST  CCST  UTILITv 

C.-1 

\/     1 

INCLUDED     E;(CLUD 

ED 

INCLUDED     EXCLUDED 

INCLUDED     EXCLUDED 

t^ 

Y  \ 

UNDER  $  170       1 .054        1 .C 

62 

UNDER  $  280       1 . 110        1 .090 

UNDER  $  250 

1.076         1.095 

2 

M 

$  170  TO   219       1 .039        1 .C 

56 

$  280  TO   349       1 .080        1 .086 

$  250  TO   309 

1.055        1.093 

L 

$  220  TO   259       1.036        1 .C 

50 

$  350  TO   419        1 .074         1 .081 

$  310  TO   369 

1.051         1.088 

»-* 

^•fc. 

$  260  TO   299       1 .035        1 .C 

50 

$  420  TO   489       1 .071        1 .077 

$  370  TO   429 

1.049        1.087 

4^ 

$  300  TO   349        1 .034         1 .C 

46 

$  490  TO   559       1 .069        1 .070 

$  430  TO   499 

1 .048        1 .084 

$  350  TO   389       1 .033        1 .0 

38 

$  560  TO   629       1 .067        1 .064 

$  500  TO   559 

1 .046        1 .074 

$  390  TO   429       1 .032        1 .C 

37 

$  630  TO   699       1 .064        1 .057 

$  560  TO   619 

1.045        1.069 

$  430  TO   479        1 .028         1 .C 

37 

$  700  TO   769        1 .057         1 .049 

$  620  TO   679 

1 .040        1 .068 

a. 

$  480  TO   519       1.026        1 .C 

36 

$  770  TO   839       1 .053        1 .049 

$  680  TO   739 

1.036        1.068 

3 

$  520  PLUS          1 .023        1 .C 

36 

$  840  PLUS          1 .046        1 .049 

$  740  PLUS 

1.032        1.068 

Q. 

PMSA  MIAMI-HIALEAH.  FL 

PMSA  MIDDLESEX-SOMERSET-HUNTERDON,  NJ 

PMSA  MILWAUKEE,  ttl 

■< 

HIGHEST  COST  UTILI 

TY 

HIGHEST  COST  UTILITY 

HIGHEST  COST  UTILITY 

cn 

INCLUDED     EXCLUC 

ED 

INCLUDED     EXCLUDED 

INCLUDED     EXCLUDED 

UNDER  $  230       1 .019        1 .C 

)24 

UNDER  %    290       1 . 106        1.114 

UNDER  $  190 

1.025        1.047 

S" 

$  230  TO   279       1 .014        1.C 

)24 

$  290  TO   359       1 .077        1 . 105 

$  190  TO   229 

1.018        1 .04  7 

3 

$  280  TO   339       1 .013        1 .C 

)23 

$  360  TO   429       1 .072        1 .099 

$  230  TO   279 

1.017         1 .04  7 

s" 

$  340  TO   389       1.012        1.C 

)22 

$  430  TO   499       1 .069        1 .097 

%    280  TO   329 

1.016        1.046 

"1 

$  390  TO   449       1 .012        1 .C 

)19 

$  500  TO   569       1 .067        1 .093 

$  330  TO   379 

1.016        1 .04  2 

P 

$  450  TO   509       1.011         1 .C 

)19 

$  570  TO   649       1.065        1.085 

$  380  TO   419 

1.015        1 .040 

•—1 

$  510  TO   559       1 .01 1        1 .C 

>17 

$  650  TO   719       1 .062        1 .072 

$  420  TO   469 

1.015        1.038 

a 

$  560  TO   619       1 .010        1  .C 

)15 

$  720  TO   789       1 .055        1 .072 

$  470  TO   519 

1.013        1.038 

^ 

$  620  TO   679       1 .009        1 .C 

)15 

$  790  TO   859       1 .051        1 .072 

%    520  TO   559 

1.012        1.038 

73 

$  680  PLUS          1 .008        1 .C 

)15 

$  860  PLUS          1 .045        1 .072 

$  560  PLUS 

1.011        1.038 

MSA  MINNEAPOLIS-ST.  PAUL.  MN-WI 

PMSA  MONMOUTH-CCEAN,  NJ 

PMSA  NASHUA. 

NH 

HIGHEST  COST  UTIL] 

TY 

HIGHEST  COST  UTILITY 

HIGHEST  CCST  UTILITY 

3 

INCLUDED     EXCLUC 

JED 

INCLUDED     EXCLUDED 

INCLUDED     EXCLUDED 

O. 

UNDER  $  220      1 .047        1  .C 

)58 

UNDER  $  260       1 . 106        1.113 

UNDER  %    260 

1.074        1.098 

?o 

$  220  TO   279       1 .034        1 .( 

356 

$  260  TO   319       1 .077        1 . 107 

$  260  TO   329 

1.054        1.095 

$  280  TO   329       1 .032        1 .C 

)49 

$  320  TO   389        1 .072         1 . 101 

$  330  TO   389 

1.050        1,089 

c_ 

$  330  TO   389       1 .031        1 .C 

)49 

$  390  TO   449       1 .069        1 .098 

$  390  TO   459 

1 .048        1 ,089 

'z. 

$  390  TO   439        1  .030         1  .C 

)48 

$  450  TO   519       1 .067        1 .093 

$  460  TO   519 

1,04-'        1,086 

"' 

$  440  TO   499        1 .029         1 .C 

)40 

$  520  TO   579       1.065        1.085 

$  520  TO   589 

1,045        1,076 

3 

U3 

$  500  TO   549       1 .028        1 .( 

)38 

$  580  TO   649       1.062        1 .072 

$  590  TO   649 

1  ,044          1  ,0''  1 

$  550  TO   609       1.025        1 ,( 

538 

$  650  TO   709       1.055        1.072 

$  650  TO   719 

1,039        1.069 

$  610  TO   659       1.023        1 -( 

538 

$  710  TO   769       1.051        1.072 

$  720  TQ   779 

1.036        1,069 

w 

$  660  PlUS          1 .020        1 .< 

D38 

$  770  PLUS          1 .045        1 .072 

$  780  PLUS 

1,03  1        1.069   j 
1 
1 

to 

SCHEDULE  C  -  CONTRACT  RENT  ilMNUAL  ADJUSTMENT  FACTORS.  SECTION  S  HOUSING  ASSISTANCE  PAYMENTS  PROGR 


PMSA  NASSAU-SUFFOLK,  NY 


HIGHEST  COST  UTILITY 


INCLUDED 

EXCLU 

DED 

UNDER  $ 

310 

1.  108 

1  . 

113 

$  310 

TO 

379 

1  .079 

1  . 

104 

$  380 

TO 

459 

1  .07  3 

1  . 

102 

$  460 

TO 

52.9 

1.070 

1 

097 

$  530 

TO 

609 

1  .068 

1  . 

093 

$  610 

TO 

689 

1  .066 

1, 

085 

$  690 

TO 

759 

1  .063 

1, 

079 

$  760 

TO 

839 

1  .056 

1 

070 

$  840 

TO 

919 

1.052 

1, 

070 

$  920 

PLUS 

1.045 

1  . 

070 

PMSA 

NIAGARA 

FALLS,  NY 

HIGHEST  COST 

UTU 

ITY 

INCLUDED 

EXCLL 

(DED 

UNDER  $ 

170 

1  .052 

1  . 

060 

$  170 

TO 

209 

1  .038 

1 

053 

$  210 

TO 

249 

1  .035 

1 

052 

$  250 

TO 

289 

1  .034 

1 

048 

$  290 

TO 

329 

1  .033 

i 

045 

$  330 

TO 

369 

1.032 

1 

040 

$  370 

TO 

409 

1  .031 

1 

036 

$  410 

TO 

459 

1  .027 

1 

034 

$  460 

TO 

499 

1  .025 

1 

034 

$  500 

PLUS 

1.022 

1 

034 

PMSA 

ORANGE  COUNTY.  NY 

HIGHEST  COST 

UTU 

-ITY 

INCLUDED 

EXCLl. 

JDED 

UNDER  $ 

230 

1.  108 

1 

110 

$  230 

TO 

289 

1  .079 

1 

104 

$  290 

TO 

339 

1  .073 

1 

102 

%    340 

TO 

399 

1.070 

1 

095 

$  400 

TO 

459 

1.068 

1 

093 

$  460 

TO 

509 

1  .066 

1 

085 

$  510 

TO 

569 

1  .063 

1 

080 

%    570 

TO 

629 

1.056 

* 

070 

$  630 

TO 

679 

1.052 

1 

070 

$  680 

PLUS 

1  .045 

1 

070 

PMSA  PITTSBURGH.  PA 


HIGHEST  COST  UTILITY 


INCLUDED     EXCLl 

jDED 

UNDER  % 

190 

1.064        1 

065 

$ 

190 

TO 

229 

1.047         1 

06  2 

$ 

230 

TO 

279 

1.043        1 

06  2 

$ 

260 

TO 

319 

1.042        1 

060 

$ 

320 

TO 

369 

1.040        1 

052 

$ 

370 

TO 

419 

1.039        1 

.043 

$ 

420 

TO 

459 

1.038        1 

.043 

$ 

460 

TO 

509 

1.033        1 

.043 

$ 

510 

TO 

559 

1.031        1 

.043 

$ 

560 

PLUS 

1.027        1 

.043 

PMSA  NEW  YORK,  NY 


HIGHEST  CCST  UTILITY 

INCLUDED 

EXCLUDED 

UNDER  $ 

230 

1  .  108 

1  .  1  10 

230 

TO 

289 

1  .G^9 

1  .  104 

290 

TO 

339 

1  0-3 

1  .  102 

340 

TO 

399 

1  .0^0 

1  .095 

400 

TU 

459 

1  .068 

1.093 

460 

TO 

519 

1  .066 

1  .084 

520 

TO 

569 

1  .063 

1  .079 

570 

TO 

629 

1.056 

1  ,070 

630 

TO 

689 

1.052 

1  QTO 

690 

PLu 

S 

1.045 

1  .C-0 

PMSA  NCR*i^K, 


HIGHEST  COST  UTILITY 


INCLUDED 

EXCLUDED 

UNDER  $ 

280 

1  .  101 

1.117 

280 

TO 

359 

1  .074 

1  .  106 

360 

TO 

429 

1  .063 

1  .  106 

4  30 

TO 

499 

1  .066 

1  .  101 

500 

TO 

569 

1  .06  4 

1,090 

570 

TO 

639 

1  .062 

1  .083 

640 

TO 

709 

1  .059 

1  .076 

710 

TO 

779 

1  .05  3 

1  .075 

780 

TO 

849 

1  .049 

1.075 

850 

PLUS 

1  .043 

1.075 

PMSA  OXNARD-VENTuRi .  CA 


HIGHEST  CCST  UTILITY 


INCLUDED 

EXCLUDED 

UNDER  $ 

280 

1.110 

1  .090 

$  280 

TO 

349 

1  ,080 

1  .086 

$  350 

TO 

419 

1  ,0'4 

1  .08  1 

$  420 

TO 

489 

1  .07  1 

1  .077 

%    490 

TO 

559 

1  .069 

1  .070 

$  560 

TO 

6'9 

1  .067 

1  .063 

$  620 

TO 

689 

1  .064 

1  .056 

$  690 

TO 

759 

1  .05^ 

1  .050 

$  760 

TO 

829 

1  .053 

1.050 

$  830 

Plus 

1  .0^6 

1  .050 

PMSA 

PCR 

"^£ND. 

OR 

HI 

GhEST  CCS 

T  UTILITY 

INCLUDED 

EXCLUDED 

UNDER  $ 

190 

1  .032 

1  .042 

$  190 

TO 

239 

1  .02  3 

1  ,03T 

$  240 

TO 

279 

1  ,022 

1  ,037 

$  280 

TO 

329 

1  .021 

1  .037 

$  330 

ro 

379 

1  ,020 

1  .037 

%    380 

TO 

429 

1  .c:o 

1  .035 

$  430 

TO 

469 

1,019 

1  .031 

$  470 

TO 

519 

1  .017 

1  ,030 

$  520 

TO 

569 

1  .015 

1  ,030 

$  570 

PLU 

5 

1  .013 

1  ,029 

PMSA  GAKlANO,  CA 


HIGHEST  CCST  UTILITY 


UNDER  $  320 

$  320  TO  399 

$  400  TO  479 

i  480  TO  559 

$  560  TO  639 

$  640  TO  719 

$  720  TO  799 

$  800  TO  879 

$  880  TO  959 

$  960  PLUS 


INCLUDED 
1.117 
1  .085 
1  .079 
1  .076 
1  .073 
1  .071 
1  ,068 
1  ,061 
1  ,056 
1  ,049 


EXCLUDED 


1  .  104 
1  ,C94 
1  .091 
1  .088 
1  .087 
1  .074 
1  .067 
1  .060 
1  .059 
1  .059 


PMSA  PHILADELPHIA,  PA-NJ 


HIGHEST  COST  UTILITY 


UNDER  $  2*0 
$  210  TO  259 
$  260  TO  319 
$  320  TO   369 

$  370  TO  419 
$  420  TO  479 
$  480  TO   529 

$  530  "'O  S'^e 
$  580  TO  629 
$  630  PLUS 

PMSA  rac:ne.  wi 


INCLUDED 
1  .066 
1  ,048 
1  ,  04  4 
1  .04  3 
1  .04  1 
1  .040 
1  .039 
1  ,034 
1  .032 
1  .023 


EXCLUDED 
1  .081 

1  .07  7 
1  ,069 
1  .067 
1  .061 
1  .058 
1  .  05  1 
1.051 
1.051 
1  .051 


HIGHES'  COST  UTILITY 


UNDER  $  180 

$  180  1 C  2  19 

$  220  TO  269 

$  270  TO  309 

$  310  TO  359 

$  360  TO  399 

$  400  TO  439 

$  440  TO  489 

$  490  TO  529 

$  530  PL^S 


INCLUDED 
1  .025 
1  .018 
1.017 
1  .016 
1  .016 
1.015 
1  .015 
1  .013 
1.012 
1.011 


EXCLUDED 
1  .050 

1  .04  5 
1  .04  5 
1  .04  5 
1  .045 
1.042 
1  .040 
1  .039 
1  ,039 
1    039 


NTS  PR0GRA»r'S  - 

B 

Y  RENT  RAN 

GE 

PREPARED 

ON  06298^ 

i-t 

PMSA  NEWARK. 

NJ 

to 

HIGHEST  CO 

ST  UTILITY 

INCLUDED 

EXCLUDED   1 

UNDER  $ 

240 

1  ,  106 

1  .  114   ! 

!? 

J  240  TO 

299 

1  .077 

1  .  104 

d. 

$  300  TO 

359 

1  ,072 

1  .  100 

$  360  TO 

419 

1  .069 

1  .097 

-1 

$  420  TO 

479 

1  ,067 

1  .093 

X 

$  480  TO 

539 

1  .065 

1  .086 

$  540  TO 

599 

1  .062 

1  .072 

a5_ 

$  600  TO 

659 

1  .055 

1.072 

** 

$  660  TO 

719 

1  .051 

1.071 

S  720  PlU 

s 

1  04  5 

1.071   1 

-^ 

01 


7; 


33 

c 

n 

EC 

C 
3 


1 

SCHEDULE  C  -  CONTRACT  RENT  ANNUAL  ADJUSTMENT  FACTORS.  SECTION  8  HOUSING  ASSISTANCE 

PAVf^ENTS  PRCG^iVS  - 

BY  KENT  RANGE 

PREPARED  ON  062987 

PMSA  RIVERSIDE 

-SAN  BERNARDINO 

CA 

PMSA  ST.  LOUIS,  MO-IL 

PMS4  Si.f^"-GL 

CUCESTER.  MA 

HIGHEST  COST  UTILITY 

HIGHEST  COST  UTILITY 

HIGHEST  COST  UTILITY 

INCLUDED     EXCLUDED 

INCLUDED     EXCLUDED 

INCLUDED     EXCLUDED 

UNDER  $  230 

1.  110 

1.088 

UNDER  $  190       1 .066    .    1 .059 

UNDER  $  290 

1.076        1.102 

■^ 

$  230  TO   279 

1.080 

1.082 

$  190  TO   229       1 .048        1 .057 

$  290  TO   359 

1.055        1.092 

s. 

$  280  TO   339 

1  .074 

1.081 

$  230  TO   279       1.044        1.055 

$  360  TC   429 

1 . 05 1        1 . 09 1 

$  340  TO   399 

1  .07  1 

1.076 

$  280  TO   329       1 .043        1.052 

$  430  TO   509 

1.049        1.087 

E. 

$  400  TO   449 

1  .069 

1.071 

$  330  TO   369       1.04  1        1.046 

$  510  TO   579 

1.048  ■      1.086 

90 

$  450  TO   509 

1  .067 

1.065 

$  370  TO   419       1.040        1.043 

$  580  TO   649 

1.046        1.073 

a 

$  510  TO   569 

1  .064 

1.057 

$  420  TO   469        1.039         1.036 

$  6  50  TO  -".q 

1.045         1.069 

^". 

$  570  TO   619 

1.057 

1.050 

$  470  TO   509       1.034        1 .036 

$  720  TO   -S3 

1.040        1.069 

— 

$  620  TO   679 

1.053 

1.049 

$  510  TO   559       1 .032        1 .036 

$  790  TO   669 

1.036        1.069 

■1 

$  680  PLUS 

1  .046 

1.049 

$  560  PLUS          1 .028        ' .036 

$  e-'o  DLus 

1.032   .      1.06  3 

< 

MSA  SAN  DIEGO. 

CA 

PMSA  SAN  FRANCISCO,  CA 

PMSA  SAN  JOSE 

r 

.  CA 

2- 

HIGHEST  COST  U 

riLITY 

HIGHEST  COST  UTILITY 

H:3-tS'  COST  UTILITY 

or 

INCLUDED     EX 

ELUDED 

INCLUDED     EXCLUDED 

INC.L^t?     EXCLUDES 

tc 

UNDER  $  270 

1.  108 

1.094 

UNDER  $  350       1. 117        1. 102 

UNDER  $  3:0 

1.11-          1  .  104 

z 

$  270  TO   339 

1  .079 

1.092 

$  350  TO   439       1 .085        1 .096 

$  320  TO   399 

1.085        1.094 

- 

$  340  TO   399 

1.073 

1.086 

$  440  TO   529       1 .079        1 .093 

$  400  TO   4^9 

1 . 079        1 . 09 ' 

— 

$  400  TO   469 

1.070 

1.085 

$  530  TO   309       1.076        1.088 

$  480  TO   549 

1.076        1.089 

"4 

$  470  TO   539 

1  .068 

1.081 

$  610  TO   699       1 .073        1 .085 

$  550  TO   629 

1.073        1.086 



$  540  TO   599 

1.066 

1.072 

$  700  TO   789       1 .071        1 .074 

$  630  TO   709 

1.071        1.07  3 

? 

$  600  TO   669 

1  .063 

1.066 

$  790  TO   879       1 .068        1 .06? 

$  710  TO   789 

1.068        1.068 

$  670  TO   739 

1.056 

1.058 

$  880  TO   959       1 . 06 1        1 .059 

$  790  TO   869 

1.061        1.059 

£- 

$  740  TO   809 

1.052 

1.057 

$  960  TO  1049       1 .056        1 .059 

$  870  TO   949 

1.056        1.059 

~ 

$  810  PLUS 

1.045 

1.057 

$1050  PLUS          1.049        1.059 

$  950  P. US 

1.049        1.059 

IT- 

PMSA  SANTA  CRUZ.  CA 

PMSA  SANTA  ROSA-PETALUMA .  CA 

MSA  SCRANTON- 

-WILKES-BARKi  .  Pi 

'<; 

HIGHEST  COST  U 

TILITY 

HIGHEST  COST  UTILITY 

HIGHEST  COST  lTILITV 

in 

INCLUDED     EX 

CLUDED 

INCLUDED     EXCLUDED 

INCLUDED     EXCLUDED 

■o 

UNDER  $  310 

1  .  117 

1  .  104 

UNDER  $  270       1.117        1  .  102 

UNDER  $  150 

1.025        1.038 

-. 

$  310  TO   389 

1.085 

1  .094 

$  270  TO   339       1 .085        1 .095 

$  150  TO   189 

1.018        1,038 

5 

$  390  TO   469 

1.079 

1  .093 

$  340  TO   409       1 .079        1 .093 

$  190  TO   229 

1.017        1.038 

~ 

$  470  TO   549 

1  .076 

1  .088 

$  410  TO   479       1 .076        1 .088 

$  230  TO   269 

1.016        1.036 

T 

$  550  TO   629 

1  .073 

1  .083 

i    JPO  TO   549        1 .073         1 .085 

$  270  TO   299 

1.016        1.035 

r^ 

$  630  TO   699 

1  .071 

1  .074 

}  S-0  TO   6  19       1 .07  1        1 .074 

$  300  TO   339 

1.015        1.028 

■^ 

$  700  TO   779 

1  .068 

1.068 

$  620  TO   689       1 .068        i .067 

$  340  TO   379 

1.015        1.028 

~ 

$  780  TO   859 

1.061 

1  .060 

$  690  TO   759       1 . 06 1         1 .059 

$  380  TO   4  19 

1.013        1.02B 

'J 

$  860  TO   939 

1  .056 

1.059 

$  760  TO   819      -1  .056        i  .059 

$  420  TO   449 

1.012        1.028 

1 

$  940  PLUS 

1  .049 

1.059 

$  820  PLUS          1 .049        1 .059 

$  450  PLUS 

1.011        1.028 

/*^ 

PMSA  SEATTLE. 

WA 

PMSA  STAMFORD.  CT 

PMSA  TACCMA, 

WA 

■J- 

HIGHEST  COST  U 

TILITY 

HIGHEST  COST  UTILITY 

HIGHEST  COST  UTILITv 

5 

INCLUDED     EX 

CLUDED 

INCLUDED     EXCLUDED 

INCLUDED     EXCLUDED 

E. 

UNDER  $  200 

1  .04  1 

1  .053 

-N"^  r^~  $  300       1.101         1.117 

UNDER  $  180 

1 . 04 1         1 . 050 

? 

$  200  TO   259 

1.030 

1  .048 

$  300  TO   369       1 .074        1 

107 

$  180  TO   219 

1.030        1.050 

TC 

$  260  TO   309 

1  .027 

1  .048 

%    370  TO   449       1 .058        1 

105 

$  220  TO   269 

1.027   -      1.049 

Z- 

$  310  TO   359 

1.026 

1.048 

$  450  TO   519       1 .066        1 

101 

$  270  TO   309 

1.026        1.045 

X. 

$  360  TO   409 

1  .025 

1.047 

$  520  TO   599        1 .064         i 

09  1 

$  310  -^0   349 

1.025        1.045 

5' 

$  410  TO   459 

1.025 

1.041 

$  600  TO   669       1 .062        i 

08  3 

$  350  TO   399 

1.025       1.040 

$  460  TO   509 

1  .024 

1  .039 

$  670  TO   749        1 .059 

cs 

$  400  TO   439 

1.024        1.040 

$  510  TO   559 

1.021 

1.037 

$  750  TO   819       1 .053        1 

C-'S 

$  440  TO   489 

1.021        1.037 

$  560  TO   609 

1.019 

1.037 

$  820  TO   889       1 .049        1 

075 

%    430  TO   529 

1.019        1.03T 

w 

$  610  PLUS 

1  .017 

1.036 

$  890  PLUS          1 . 04  3        1 

cs 

$  530  PLUS 

1  .017        1 ,036 

1 

M 

SCHEDULE  C 


CONTRACT  RENT  ANNUAL  ADjUS^'MENT 


PMSA  TRENTON.  NJ 


HIGHEST  COST  UTILITY 


UNDE 
$  270 
330 
400 
470 
530 
600 
670 
730 


R  $  270 
TO   329 


$  800 


TO 
TO 
TO 
TO 
TO 
TO 
TO 
PLUS 


399 
469 
529 
599 
659 
729 
799 


INCLUDED 
1.071 
1.052 
1  .048 
1.046 
1.045 
1.043 
1.042 
1.037 
1.034 
1.030 


EXCLUDED 
1  .079 
1  .073 
1  .07  1 
1  .069 
1  .066 
1  .057 
1  .052 
1  .051 
1  .051 
1  .051 


PMSA  VINELAND-MILLVILLE-BRIDGETON,  NJ 


UNDE 
$  210 

$  270 
$  320 
$  380 
%  430 
4  80 
540 
590 
640 


R  $  210 

TO   269 


TO 
TO 
TO 
TO 
TO 
TO 
TO 
PLUS 


319 
379 
429 
479 
539 
589 
639 


HIGHEST  COST  UTILITY 
-UDED 

.  08  3 

.CI 
.CI 


INCLUDED 
1.071 
1.052 
1.048 
1  .046 
1  .045 
1.043 
1  .042 
1  .037 
1  .034 
1.030 


EXCL 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 


.Ob  2 
.057 
.051 
.051 
.051 
.051 


F  A  C  T  C  5  5  . 

SECT 

ION 

8  HOUSING 

ASSISTAN 

PMSA 

ViL 

.EJO- 

FAIR 

FIELD-NAP& 

.  CA 

HIGHEST  COST 

UTILITY 

INCLUDED 

EXCLUDED 

UNDER  $ 

240 

1.117 

1  .  105 

t    240 

TO 

299 

1  .085 

1  .096 

$  300 

TO 

359 

1  .079 

1  .09  1 

$  360 

TO 

4  '9 

1.076 

1  .090 

S  410 

T  r- 

A~9 

1  .073 

1  .087 

S  4£0 

TO 

539 

1  .07  1 

1  .075 

$  540 

TO 

599 

1  ,068 

1  ,  068 

$  600 

TO 

659 

1.06  1 

1  .059 

$  560 

TO 

719 

1  .056 

1.059 

$  720 

PLU 

5 

1  .049 

1.059 

PAYMENTS 


;iM; 


E  -f'  K  J  I 


MSA  WASHINGTON,  DC-MC-vA 


HIGHEST  COST  UTILITY 


INCLUDED 

EXCLUDED 

UNDER  $ 

;c-. 

'■    0? " 

<  C94 

$ 

250 

TO 

319 

1  .060 

1  .077 

$ 

320 

TO 

379 

1  .056 

1.074 

% 

380 

T  C 

439 

1  .054 

1  .071 

i 

440 

TO 

509 

1  .052 

1  .069 

$ 

510 

TO 

569 

1  .050 

1  .063 

$ 

570 

TO 

629 

'  .049 

1  .058 

$ 

630 

TO 

699 

'  .043 

1.051 

$ 

700 

TO 

759 

1  040 

1  .051 

$ 

7  60 

PLU 

5 

1  .035 

1  051 

062987 


PMSA  VANCOUVER,  WA 


inc^,^Cl: 


UNDER  $ 

$  170  TO 

%  2 10  TO 

$  250  TO 

$  290  TO 

$  340  TO 

$  380  TO 

$  420  TO 

$  460  TO 

$  500  PLUS 


170 

209 

249 
289 
339 
379 
4  19 
459 
499 


C34 
02  5 
023 
022 
02  1 
C2  1 
020 
018 
016 
0^4 


:ST  UTILITY 
EXCLUDED 
1.040 
1.040 
1  .039 
1.037 
1  .035 
1.033 
1.032 
1  .030 
1.030 
1.030 


PMSA  talLVINGTON . 


UNDER  $ 

220 

$ 

220 

TO 

279 

$ 

280 

TO 

339 

t 

340 

TO 

389 

$ 

390 

TO 

449 

$ 

450 

TO 

499 

$ 

500 

T  "^ 

559 

$ 

560 

TO 

619 

$ 

6  20 

TO 

669 

$ 

6^0 

Plus 

OE -Nj-MD 
;G"FST  COST  UTILITY 


INC 


:^uDED 
•  .059 
1  ,04  3 
1.040 
1  .038 
1  .037 
1  .036 
<  .035 
1  ,031 
1  .028 
1.025 


EXCLUDED 
1  .079 
1  .076 
1.071 
1  .068 
1.060 
1  055 
'  .  053 
1  .053 
1  .053 
1  .  05  3 


re 


CI 


•a 


cr 


to 

c 


o 
a 

CO 


SCHEDULE  C  -  ANNUAL  ADJUSTMENT  FAC 

^CRS,  SECTION  8  nnysiMQ  ASSISTANCE  PAtMENTS  PROGRAMS  "  FOR  MANUFACTURED  HOME  SPACE 

! 

PREPARED  ON 

062987 

AREA 

FACTOR 

AREA                                                 FACTOR 

NORTH  EAST  CENSUS  REGION 

1  .086 

MIDWEST  CENSUS  REGION                               1 

.051 

SOUTH  CENSUS  REGION 

1  .042 

WEST  CENSUS  REGION                                   1 

.  060 

STATE  ALASKA 

1.000 

STATE  HAWAII                                         1 

.055 

"f". 

PMSA  AKRON,  OH 

1.051 

PMSA  ANAHEIM-SANTA  ANA,  CA                              1 

.072 

n 

Cu 

PMSA  ANN  ARBOR.  MI 

1  .078 

MSA  ATLANTA,  GA                                           1 

.070 

(t 

PMSA  AURORA-ELGIN,  IL 

1.053 

MSA  BALTIMORE ,  MD                                      1 

.oee 

— 

PM56  HEAVER  COUNTY,  PA 

1.061 

PMSA  BERGEN-PASSAIC,  NJ                               1 

oc  c 

70 

PMSA  BOSTON.  MA 

1  ,095 

PMSA  BOULDER-LONGMONT .  CO                             1 

.013 

» 

PMSA  ERAZORIA.  TX 

1  .  000 

PMSA  BRIDGEPORT-MILFCRD,  CT                           1 

.  106 

PMSA  BROCKTON.  MA 

1.095 

PMSA  BUFFALO,  N"                                          1 

.050 

PMSA  CHICAGO,   IL 

1.053 

PMSA  CINCINNATI,  CH-KY-IN 

.052 

^ 

PMSA  CLEVELAND,  OH 

1.051 

PMSA  DALLAS,  TX 

(^40 

"~~ 

PMSA  DANBURY,  CT 

1.  106 

PMSA  DENVER,  CO 

-O13 

< 

PMSA  DETROIT.  MI 

1  .078 

PMSA  FORT  LAUDERDALE-HCLLYWOCD-POVPANO  BEAC 

r^2  ■> 

f- 

PMSA  FORT  WORTH-ARLINGTON.  TX 

1.040 

PMSA  GALVESTON-TEXAS  CITY,  TX 

000 

wT 

PMSA  GARY-HAMMOND.  IN 

1.053 

PMSA  HAMILTON-MIDDLETOWN,  OH 

.052 

rc 

PMSA  HOUSTON,  TX 

1.000 

PMSA  JERSEY  CITY.  NJ 

.  100 

2 

PMSA  UOLIET.  IL 

1.053 

PMSA  KANSAS  CITY.  MO-KS 

.039 

? 

PMSA  KENOSHA,  WI 

1.053 

PMSA  LAKE  COUNTY,  IL 

.053 

^ 

PMSA  LAWRENCE-HAVERHILL,  MA-NH 

1  .095 

PMSA  LORAIN-ELYRIA,  OH 

.05* 

PMSA  LOS  ANGELES-LONG  BEACH,  CA 

■"  .0''2 

PMSA  LOWELL,  MA-NH 

1  .C95 



PMSA  MI  AMI -HI ALEAH,  FL 

1  .  0  *  ^ 

PMSA  MIDDLESEX-SOMERSET-HUNTERCON,  NJ 

1.10-0 

1 

PMSA  MILWAUKEE,  WI 

1  .049 

MSA  MINNEAPOLIS-ST.  PAUL,  MN-WI 

1.050     j 

PMSA  MONMOUTH-OCEAN.  Nu 

1.  100 

PMSA  NASHUA,  NH 

1.096 

r-. 

PMSA  NASSAU-SUFFOLK,  NY 

1  .098 

PMSA  NEW  YORK,  NY 

1.098 

~ 

PMSA  NEWARK,  NJ 

1.  100 

PMSA  NIAGARA  FALLS,  NY 

1  .  050 

:/: 

t 

PMSA  NORWALK.  CT 

1  .  106 

PMSA  OAKLAND,  CA 

1  08  5 

^ 

PMSA  GRANGE  COUNTY,  NY 

1.098 

PMSA  OXNARD- VENTURA ,  CA 

1  .072 

-" 

PMSA  PHILADELPHIA.  PA-NJ 

1  .  07  1 

^MSA  PITTSBURGH,  FA 

1  .  06  1 

■X. 

PMSA  PORTLAND.  OR 

1.039 

PMSA  RACINE,  WI 

1  .049 

~z 

PMSA  RIVERSIDE-SAN  BERNARDINO,  CI 

I                  1.072 

PMSA  ST,  LOUIS.  MO-IL 

1  .05  2 

" 

PMSA  salem-glouces^er,  ma 

1.095 

MSA  SAN  DIEGO.  CA 

1.08  1 

^ 

PMSA  SAN  FRANCISCO,  CA 
PMSA  SANTA  CRUZ,  CA 

1.085 

PMSA  SAN  JOSE .  CA 

1.085 

r. 

1.085 

PMSA  SANTA  ROSA-PETALUMA .  CA 

1.085 

-! 

MSA  SCRANTGN--WILKES-BARRE ,  -A 

1.039 

PMSA  SEATTLE,  WA 

1.049 

^ 

X) 
i-n 

—1 

PMSA  S'^AMFCRD,  CT 
PMSA  TRENTON,  Nj 

1.  106 

1  .070 

PMSA  TACOMA,  WA 

PMSA  VALLEJO-FAIRFIELD-NAPA ,  CA 

1  .049 
1.085 

PMSA  VANCOUVER,  WA 

1  .039 

PMSA  VINELAND-MILLVILLE-BRIDGETON,  NJ 

1.070 

MSA  WASHINGTON,  DC-MD-VA 

•  0''2 

PMSA  WILMINGTON.  DE-NJ-MD 

V07  3 

•X 

o 

c 

o 

- 

CO 

-D 

P3 

0. 

•< 

> 

SO 

< 

OQ 

> 

^^ 

I— 

0* 

3> 

3 

CD 

CO 

J.... 

Tl 

1 

SCHEDULE  C  -  CONTRACT  RENT  ANNUAL  ADJUSTMENT  FACTORS  -  DEFINITIONS  OF  REGIONS 
-AREA  TITLE -- 


-DEFINITION- 


NORTHEAST  CENSUS  REGION. 


MIDWEST  CENSUS  REGION. 


SOUTH  CENSUS  REGION. 


WEST  CENSUS  REGION. . 
OUTLYING  AREAS 


.Connecticut,  Maine.  Massachusetts,  New.  Hampshire.  New  Jersey,  New  York.  Pennsv ' va^ ' a , 
Rhode  Island,  Vermont 

.Illinois,  Indiana,  Iowa,  Kansas,  Michigan,  Minnesota.  Missouri,  Necas^a 
North  Dakota,  Ohio,  South  Dakota,  Wisconsin 

.Alabama,  Arkansas,  Delaware,  Dist.  Of  Columbia,  Flonaa,  Georgia,  Kentucky.  Louisiana, 
Maryland,  Mississippi,  North  Carolina.  Oklahoma,  South  Carolina,  Tennessee,  Texas. 
Virg^r^a.  West  Virginia 


Ar-.zor<a,  Jalifornia,  Colorado,  IdaMo,  Montana.  Nevada   '.e«  Me»-cc. 

Was*~--3*on,  Wyoming 

Puerto  Kico  and  Virgin  Islands  use  ♦'^e  south  cens^jS  region  factcs 

Guam  and  Trust  Territories  use  t-^e  -est  census  region  factors 

SCHEDULE  C  -  CONTRACT  RENT  ANNUAL  ADJUSTMENT  FACTORS  -  DEFINITIONS  OF  METROPOLITAN  AREAS 

MSA/PMSA 7 DEFINITION 


Utah, 


Akron,  Oh 

Anaheim-Santa  Ana,  Ca. 

Ann  Arbor ,  Ml 

Atlanta,  Ga 


Aurora-Elgin,  1 1 
Bal t Imore,  Md. . . 


Beaver  County,  Pa., 
Bergen-Passaic,  Nj . 
Boston,  Ma 


.COUNTY(IES)  Portage,  Summit  Oh 

.COUNTY(IES)  C-a-ge  Ca 

.COUNTY(IES)  Washtenaw  Mi 

.COUNTY(IES)  Barrow,  Butts,  Cherokee,  Clayton.  CofcD,  Ccwe^a.  :e  Ka  c ,  Coi.g  as   'a.ette 
Forsyth,  Fulton,  Gwinnett,  Henry,  Newton.  Paulding,  Roc>-23'e.  Soa'a  -g  fs':-.-    Ga 


.COUNTY(IES)  Kane,  Kendall  II 

.COUNTY(IES)  Anne  Arundel,  Baltimore,  Carroll,  "a-'c; 
Baltimore  Ct  Md 


-Twa-a.  Qijeen  4""es. 


.COUNTYdESi  Eea.e-  Pa 

.COUNTY(IES)  Bergen,  Passaic  Nj 

.COUNTY  B'lstc'.  Ma  (PART):  TDW',S  C^  wa-G-'-s  a.  Norton,  Rayhham 
COUNTY  Essex,  Ma  (PART):  TOWNS  Of  Lynn.  LynnfielO  Ka^-ant.     Saugus 
COUNTY  Middlesex,  Ma  (PART):  TOWNS  OF  Acton,  Arl-ngtc",  As-^ang.  «,e-.  Beo'c-d, 

Belmont,  Boxborough,  Burlington,  Cambridge.  Carlisle,  Concord,  Everett.  Framingham. 

Groton,  Holliston,  Hopkinton,  Hudson.  Lexington,  Lincoln,  Littleton.  Ma'den. 

Marlborough,  Maynard.  Medford,  Melrose.  Natick,  Newton,  North  Readin.  Reaoing, 

Sherborn,  Shirley,  Somerville,  Stoneham,  Stow,  Sudbury,  Townsend,  wakefie^a,  wa'f^dT, 

Watertown.  Wayland.  Weston,  Wilmington,  Winchester,  Woburn 
COUNTY  Nc-folk.  Ma  'C.'.-^t);  TOWNS  OF  Bellingham,  Bramtree.  Brookli^e   Ca-^tc-^.  Corasset. 

Dedham,  Dover,  Foxborougn,  Franklin,  Holbrook.  Medfield,  Medway,  Mil's,  w-iton. 

Needham.  Norfolk,  Norwood,  Ouincy,  Randolph.  Sharon.  Stoughton,  walpo'e.  we''esiey. 

Westwood,  Weymouth,  Wrentham 
COUNTY  Plymouth.  Ma  (PA'JT):  TOWNS  OF  Carver,  Duxbury.  Hanove'".  i-anso",  Hmghan-..  hu  i  1  . 

K  i  ngs  ton  .  Lakevt'le.  MarsHfiela.  M'odl  eoc-OLjg  .  Nc-we^',  Pe"-c^oi-e.  ^  '  y"\o'^t<^  .     p'>  Tipto^. 

Rockland.  Scituate 
COUNTY  Suffolk,  Ma  (PART).  TOWNS  OF  Bostcr.  Chalsea,  Revere,  w-^t^-cc 
COUNTY  Worcester.  Ma  (PART):  TOWNS  OF  Berlin.  Bolton,  Harvard,  "-cceaa ' e   .arcas'er, 

Mendon,  Mil  ford,  Southborough.  Upton 
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Boulder-Longmont ,  Co... 

Brazor  ia.  Tx. , 

Bridgeport-Mi Iford.  Ct. 


Brockton,  Ma 


Buffalo.  Ny 

Chicago.  II 

Cincinnati^  Oh-Ky-In. 

C 1  eve 1  and ,  Oh 

Dal  las,  Tx 

Danbury ,  Ct 


Denver .  Co.  , 
Detroit ,  Mi 


.COUNT'  i  :  t  S  i  5ov.'  ae'  Co 

.COUNTYdES)  B-aic-a  Tx 

.COUNTY  fairf.eia,  Ct  (-tR'i 
Stratford,  TrunDu'' 
COUNTY  New  Haven,  Ct  CPAk'j 
Seymour 


'C*NS  C^  Br '.agepzrr  .     Eas'c-.  '^a-'*-e'3   "c-^'ce.  S'"e"ti- 
rOwNS  CF  Ar,son-.e,  beaco-  "^a's,  Cert,,  w-: 'ca,  Cx'0-3, 


.COUNTV  Bristol,  Ma  (PART)-  TOWNS  Of  fasten 
COUNTY  Norfolk,  Ma  (PART)   TOWNS  CP  A-o" 

COUNTY  Plymouth,  Ma  (PART);  TOWNS  OF  At^ngtc"   priggewatp-   E'-c?w*0'~   Ee?*  E'-'Ogev. 
Halifax,  West  Briagew,  Whitman 

.COUN^'I  I£S  i  t' le  Ny 

.COuN' V  {  I  ES  i  Ccoh  ,  C-  Page.  M.^^enry  !l 

.COUNTY(IES)  Cea^Cc"  I  -   Ecc^e.  Ca-^pbell.  Kento'^  K,   C'e'Tio-t,  ►ia~''tO".  .a'-e-  Z- 

.  COUNT  »  {  I  E  S  .1  C-yar-oga.  3eaoga  ,  Lake,  Mea  i  na  Cn 

.COUNTY  (  lES  )  Co".!"'.  ~a''as.  De'^ton.  E  '  1  t  s  .  Ka-'ra",  Pcckwa^l  Tx 


.COUNTY  Fairf-e'd,  Ct  i-ART)   TOWNS  C^  Bethel,  E'Cc-'-e'd,  CanO'^^ , .     Ne- 

Newtown,  Reading.  R'dge'ie'd,  Sherman 
COUNTY  L  •.  tchf  le'd.  Ct  (PART)   TOWNS  OF  Bridgewate-.  'vew  Wiifo^d 

.  COUN''''Y  (  I  ES  )  Ada.'^E  .  A^acahce.  Denver.  Douglas.  je"e'scn  Co 

.CCoN"t(IESI  Laceer .  L'vingstc^.  MaconD .  Monroe,  Cak'and,  st  C'a'n.  1,3,^9  W1 


-*  -el 


Fort  Lauderdale-Hol 1 ywood-Porapano  Epach,  Fl  CCJNTY(ifS)  E'-Owa-d  Fl 


Fort  Worth- Arl 1 ngton ,  Tx.... 
Galveston-Texas  City.  Tx.... 

Gary -Hammond,  In 

Hami 1 ton-Middletown.  Oh,,,,. 

Houston,  Tx, , 

jersey  City.  N) .  ,  , .  - 

Jol iet ,  II 

Kansas  City.  Mo-Ks 


Kenosha ,  W1 . . . . 
Lake  County,  IT 


.  .COUNTy(  lES  )  Johnson,  CarKO'.  ■■ 

. .COUNTY ( I ES )  3a' vest  on  Tx 

.  .CCJNT»(  I  ES  )  La..e.  Pc-te-  I" 

.  .C0UNTY( ; ES  )  Eot "e'  Oh 

. .CCunty{ lES  I  Cert  Eena   "ar--s 

.  .COUNT  Y(  :eS  )  Hjojo'-  Nj 

. .COUNTY {  :Ei  1  Gruna,  ,     WU     II 


,'Cent,,      MontgOf^Cy  ,      WS  ' 


.COUNTY(IES)  Johnson.  LeavGnwont n .  Miam'.  Wya-^dotte  Ks:  Cass,  Cia> 
Platte,  Ray  Mo 

.COLNTy(IES)  Kenosna  w 1 

.COUNTYdES  I  ua^e  :i 


Lafayette , 
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w 


Lawrence-Haverhill,  Ma-Nh. 


Lorain-Elyria,  Oh. 


w*jS  C^  AmesbuTy.  Andover.  Eoxford,  Georgetown,  Groveland. 
■rac .     Methuen,  Newbury,  Newburyport.  North  Andove,  Salisbury. 


.COUNTY  Essex.  Ma  •  =ak'  i 
Haverhill.  Lawre-ce   "t 
West  Newbury 

COUNTY  Rockingham.  Nh  (PART):  TOWNS  OF  Atkinson,  Brentwooc   Ca-.ille.  Derry, 
East  Kingsto,  Hampstead,  Kingston.  Newton,  Plaistow,  Salem.  Saoaow,  Seabrook, 
Windham 

.COUNTY(IES)  Lorain  Oh 


Los  Angeles-Long  Beach.  Ca .  .  .  ^ COUNTY(IES)  lcs  i-ge  e^b  d 


Lowel 1 .  Ma-Nh. 


Miami -Hialeah.  F1 

Middlesex-Softierset-Hunterdon,    Nj  , 

M  i 1 waukee ,    W  i 

Minneapol is-St .  Paul,  Mn-WI. 


Monmouth-Ocean,  Nj 
Nashua,  Nh 


Nassau-Suffolk,  Ny. 

New  York ,  Ny 

Newark ,  Nj 

Niagara  Fal 1 s,  Ny . . , 

Norwal k ,  Ct 

Oakl and,  Ca 

Orange  County,  Ny . . , 
Oxnard- Ventura .  Ca. 
Philadelphia.  Pa-Nj, 


P 1 t tsburgh.  Pa. 
Port  1  and.  Or . . . 
Rac 1 ne ,  Wi 


.COUNTY  Middlesex.  Ma  (PART):  TOWNS  OF  BiHerica.  Chelmsfc-a  "-acut,  Dunstable,  Lowell. 
Pepperel 1 ,  Tewksbury,  Tyngsborough .  Westford 

COUNTY  H'  '  '  EC^o'c^g'^ ,  N"  iPART)   TOWNS  Z^     Pe'^3-r 

.COUNTYdES  1  Daae  f  ! 

.COUNTY(IES)  Hu-te^ac-.  M'-d'esev,  So^e-set  NJ 

.COUNTY(  IE5  "t  "  '-a^kee   Ci-.-ee,  »as'"''-3*c-  w^jUes'-a    WI 


.COUNTY(IES)  Anoka,  Carver,  Chlsagc.  Dakcta, 
Washington,  Wright  Mn;  St  Croix  Wi 

.COUNTY(IES)  Monmouth,  Ocean  Nj 


P3~5P , 


Scott, 


.COUNTY  Hillsborough.  Nh  (PAR-)   TCWNS  Cf  A-i-e-st.  Brockline,  Hollis,  Hudson, 
Litchfield,  Merrimack,  Mllford.  Mont  Vernon.  Nashua,  wilton 
COUNTY  Rockingham,  Nh  (PART):  TOWNS  0"^  Londonderry 

.COUNTY(IES)  Ndssao   S.-*'c'k  Ny 

.COUNTY(IES)  Bronx,  Kings.  Ne^  'C-k,  Puf-an-,   c^ee-s.  Richmond,  Rockland,  Westchester  Ny 

.COUNTY(IES)  Essex,  Morns   S-^sse.,  Unio"  Nj 

. COUNTY ( I ES)  N  a^a-a  Ny 

.COUNTY  Fairfield,  Ct  (PART):  TOWNS  0=^  Nc-«a  .   «es--:'   »PSTort,  Wilton 

.  COUNTYdES)  A'a^eda.  Contra  Cosra  Ca 

.COUNTY(IES)  Orange  Ny 

.COUNTY(IES)  Ventura  Ca 

.COUNTY(IES)  Burlington.  CamdG-^ ,  Cooces-e--  Nj  ;  Bucks.  Chester,  Delaware.  Montgomery. 
Phi ladelphia  Pa 

.  COUNT  Y(  lES)  Al'.eghan/.  Fa,ette,  washingtor,  wesfncea'-a  Pa 

.COUNTY(IES)  Clackamas.  Multnomah,  Wasii-ngton.  ramnill  Or 

.COUNTY(IES)    Rac-ie    Wi 
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Rivers  ide-San 


J'v(IES)  Rive-S'de,  Sa^^  Ber-adin  Ca 


St.  Louis,  Mo-Il I COUNTY(IES)  C'lntcn.  .e-se,.  Madison.  Mo-rce.  St  C  .  a  -  n.  FranKi;-,,  ^efferson. 

(St  Charges,  St  lcu--s.     5t  Loj'scity  Mo 
, COUNTY  Essex.  Ma  (PART):  TOWNS  OF  Beverly.  Da-vers,  Essex.  Gloucester,  Hamilton, 

(Ipswich.  Manchester,  Marbiehead,  Middleton,  Peabody,  Rockport,  Rowley,  Salem, 
Swampscot  t  ,  Tccs^^e'd.  wenha-n 
_  .   COUNT  y(  lESISanCiegoCa 

San  Francisco,  Ca COUNTv(:eS)  Ma-m,  san  Fra-csc.  San  Mateo  Ca 

San  Jose,  Ca CCUN"^y(IESi  Sa-ta  C'a'-a  Ca 

Santa  Cruz,  Ca COUN'/CIESi  Santa  Cruz  Ca 

Santa  Rosa-Petal  uma  ,  Ca COUNTY(IES)  Sc-nor-a  Ca 

Scranton--wilkes-Ea"e   -"a C0UNTv(ie5)  Co;un.t'a.  l,act.  a.a^na  .  Luze--e.  M;,--ce.  Wv 

Seattle,  Wa j CCUNTy(ies)  K>ng,  Snonomisn  Wa 

Stamford,- Ct CCUN^y  Fa-rf^eld.  Ct  {r«sT)-  tq^^^^j  q^  rgp.g^^  C-een.- 

Tacoma.  Wa CDUNTy(ies)  Pie-ce  wa 

Trenton,  Nj COUNTy{ies)  Mercer  Nj 

Vallejo-Falrf  ield-Nspa.  Ca COUNTY(IES)  Napa,  Solano  Ca 

Vancouver,  Wa i CGUN^y(lES)  Clark  Wa 

Vineland-MI  llvil  le-E- 'ageton,  Nj COuNTMiej)  Currberiand  Ni 


-g    Fa 


New    Canaar,     Sta^rfcrd 


Washington.    Dc-Md-Va. 


Wilmington.    De-Nj-Md. 
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.C0UNTy(IE5)  Washington  Dc .  Calvert.  Charles.  Frederick.  - co 1 umb ' a ( u  )  ,  Mortgome'-y. 
Prince  Georg  Md  :  Arlington,  Famfax,  Loudcj'^.  Pr  i  ncew  i  ■  1  ■  a  .  Sta"cro.  Alexandria, 
Fairfax  City,  Falls  Church,  Manassas,  Manassas  Prk  va 

.COUNTYd ES )  Ne*  Castle  De;  Cecil  Md ;  Salem  Nj 
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Wednesday 
September  9,  1987 


Part  IX 


National  Archives 
and  Records 
Administration 


36  CFR  Parts  1220  and  1228 
Records  DJsposrtlon;  Final  Rule 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Parts  1220  and  1228 

Records  Disposition 

AGENCY:  National  Archives  and  Records 

Administration. 

ACTION:  Final  rule. 

summary:  The  National  Archives  and 

Records  Administration  is  revising  the 
regulations  for  the  disposition  of  Federal 
records  to  simplify  the  procedures 
followed  by  Federal  agencies  to  propose 
immediate  transfer  of  records  to  the 
National  Archives.  Previously,  agencies 
scheduled  recurring  records  and 
nonrecurring  disposable  records  by 
submission  of  an  SF  115.  Request  for 
Records  Disposition  Authority. 
However,  to  offer  nonrecurring  records 
for  immediate  transfer,  agencies 
submitted  an  SF  258,  Request  to 
Transfer,  Approval  and  Receipt  of 
Records  to  the  National  Archives  of  the 
United  States.  Agencies  will  now 
schedule  all  records,  recurring  and 
nonrecurring,  permanent  and  temporary, 
by  submission  of  an  SF  115.  The  SF  258 
will  be  executed  only  to  document  the 
actual  physical  and  legal  transfer  of 
records  accepted  by  the  National 
Archives. 

EFFECTIVE  DATE:  October  1,  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

Adnenne  C.  Thomas  or  >'ancy  Allard  at 
202-523-3214  (FTS  523-3214]." 
SUPPLEMENTARY  INFORMATION:  This  Tule 

IS  not  a  major  rule  for  the  purposes  of 
Executive  Order  12291  of  February  17. 
1981.  As  required  by  the  Regulatory 
Flexibility  Act,  it  is  hereby  certified  that 
this  rule  will  not  have  a  significant 
impact  on  small  business  entities. 

List  of  Subjects  in  36  CFR  Parts  1220  and 
1228 

.Archives  and  records. 

For  the  reasons  set  forth  in  the 
preamble.  Chapter  XII  of  Title  36  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows; 

PART  1220— FEDERAL  RECORDS; 
GENERAL 

1.  The  authority  citation  for  Part  1220 

CLintinues  to  read  as  follows: 

Auttiorily;  44  U  S.C  2104(ti)  and  Chapter 
29. 

2,  Section  1220.14  is  amended  by 
adding  the  following  definitions  of 
"Records  schedule"  and  "Unscheduled 
records"  in  alphabetical  order: 

§  1220.14     General  definitions. 


"Records  schedule"  or  "Schedule" 
means  an  SF  115,  Request  for  Records 
Disposition  Authority,  that  has  been 
approved  by  NARA  to  authorize  the 
final  disposition  of  Federal  records,  or  a 
printed  agency  manual  or  directive 
containing  the  records  descriptions  and 
disposition  instructions  approved  by 
NARA  on  an  SF  115.  A  comprehensive 
records  schedule  means  a  schedule 
covering  all  documentary  materials  of 
an  agency  or  major  component  of  a 
department,  including  records,  the 
disposition  of  which  must  be  approved 
by  NARA  on  an  SF  115.  and  nonrecord 
materials  whose  disposition  is 
determined  by  the  agency. 
***** 

"Unscheduled  records"  means  records 
whose  final  disposition  has  not  been 
approved  by  NARA.  Unscheduled 
records  are  those  that  either  have  never 
been  described  on  an  SF  115  approved 
by  NARA;  those  included  on  an  SF  115 
approved  prior  to  May  14, 1973.  for 
which  no  final  disposition  was 
established,  i.e.,  the  disposition 
instruction  was  "permanent,"  "retain," 
"disposal  not  authorized,"  or  the  like; 
and  those  described  on  an  SF  115  but 
not  approved  by  NARA  (withdrawn, 
cancelled,  or  disapproved). 

PART  1228— DISPOSITION  OF 
FEDERAL  RECORDS 

3.  The  authority  citation  for  Part  1228 
is  revised  to  read  as  follows: 

Authority:  44  U.S.C.  2101-2111.  2901-2909. 
3101-3107,  3301-3314. 

4.  Section  1228.32  is  revised  to  read  as 
follows:  j 

§  1228.32     Agency  recommendations  for 
the  permanent  retention  of  records. 

(aj  Federal  agencies  recommend  the 
permanent  retention  of  records  by 
submitting  Standard  Form  115,  Request 
for  Records  Disposition  Authority,  to  the 
National  Archives  and  Records 
Administration  (NTR).  An  SF  115  is  used 
for  requesting  authority  to  schedule 
permanent  records,  either  on  a  recurring 
or  one-time  basis. 

(b)  Each  item  proposed  for  permanent 
retention  shall  include  an  arrangement 
statement;  statement  on  any  restrictions 
on  access  which  NARA  should  impose 
in  conformity  with  the  Freedom  of 
Information  Act.  if  the  records  are 
proposed  for  immediate  transfer;  and  an 
estimate  of  the  volume  of  records 
accumulated  annually  if  the  records 
series  is  current  and  continuing,  as  well 
as  the  total  volume  to  date. 

(c)  If  the  records  series  is  current  and 
continuing,  the  SF  115  will  include  a 
disposition  instruction  specifying  the 
period  of  time  after  which  the  records 


will  be  transferred  to  the  National 
Archives  of  the  United  States. 

(d)  If  the  series  is  nonrecurring,  i.e..  no 
additional  records  will  be  created  or 
acquired,  the  agency  may  propose  either 
immediate  or  future  transfer  to  the 
National  Archives  of  the  United  States 
in  the  disposition  instruction. 

5.  Section  1228.34  is  revised  to  read  as 
follows: 

§  1228.34    Determination  of  permanent 
retention  of  records. 

(a)  The  National  Archives  and 
Records  Administration  will  determine 
whether  or  not  records  are  of  permanent 
value  and  when  the  transfer  of  the 
permanent  records  will  take  place. 

(b)  If  NARA  determines  that  records 
are  not  of  permanent  value,  it  will  notify 
the  agency  and  negotiate  an  appropriate 
disposition.  The  disposition  instruction 
on  the  SF  115  will  be  modified  prior  to 
NARA  approval. 

(c)  If  NARA  determines  that  records 
are  permanent,  but  that  the  transfer 
instructions  are  not  appropriate,  it  will 
negotiate  appropriate  transfer  terms 
with  the  agency.  The  disposition 
instruction  on  the  SF  115  will  be 
modified  prior  to  NARA  approval, 

(d)  NARA  may  determine  that  a 
records  series  proposed  for  disposal 
merits  permanent  retention  and  transfer 
to  the  National  Archives.  In  such  cases, 
NAR.'K  negotiates  with  the  agency  to 
change  the  disposition  instruction  prior 
to  approval  of  the  SF  115. 

(e)  All  records  series  found  to  be 
permanent  should  be  transferred  to  the 
National  Archives  of  the  United  States 
after  the  period  specified  on  the  SF  155 
in  accordance  with  procedures  specified 
under  Subpart  I. 

§1228.36    [Removed] 

6.  Section  1228.36  is  removed. 

7.  Section  1228.190  is  revised  to  read 
as  follows: 

§1228.190    Transfer  of  records. 

(a)  Policy.  Federal  records  will  be 
transferred  to  the  National  Archives  of 
the  United  States  only  if  they  are  listed 
as  permanent  on  an  SF  115,  Request  for 
Records  Disposition  Authority  approved 
by  NARA  since  May  14.  1973.  or  if  they 
are  accretions  (continuations  of  series 
already  accessioned]  to  holdings  of  the 
National  Archives.  Transfers  are 
initiated  by  submission  of  an  SF  258. 
Request  to  Transfer.  Approval  and 
Receipt  of  Records  to  the  .National 
Archives  of  the  United  States. 

(b)  Initiation  of  request  to  transfer — 
(1)  Nonrecurring  series  scheduled  for 
immediate  transfer.  NARA  will  provide 
the  SF  258  for  records  scheduled  for 
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immediate  transfer  on  an  SF 115 
approved  after  September  30, 1987. 
NARA  will  send  the  SF  258  to  the 
agency  with  the  approved  SF  115.  The 
agency  will  sign  and  return  the  SF  258  to 
the  Office  of  the  National  Archives 
(NN).  National  Archives  and  Records 
Administration.  Washington  DC  20408, 
or  to  the  appropriate  National  Archives 
Field  Branch  if  so  provided  on  the  SF 
115. 

(2)  Future  transfers  of  series  in  agency 
space.  Sixty  days  before  the  scheduled 
date  of  transfer  to  the  National  Archives 
of  the  United  States,  the  transferring 
agency  shall  submit  an  SF  258  to  the 


Office  of  the  National  Archives  (NN)  or 
to  the  appropriate  National  Archives 
Field  Branch  if  so  provided  on  the  SF 
115.  NARA  will  determine  whether 
specified  restrictions  are  acceptable  and 
whether  adequate  space  and  equipment 
are  available. 

(3)  Future  transfers  of  series  in 
Federal  Records  Centers.  NAKA  will 
initiate  the  SF  258  and  send  it  to  the 
agency  90  days  before  the  scheduled 
transfer  date.  The  agency  shall  approve 
or  disapprove  the  SF  258  and  send  it  to 
the  address  indicated  on  the  form  60 
days  before  the  scheduled  transfer  date. 


(c)  Physical  and  legal  transfer.  The 
Office  of  the  National  Archives  will 
provide  shipping  or  delivery  instructions 
to  the  agency  or  Federal  Records  Center. 
Legal  custody  of  the  records  passes  to 
NARA  when  the  NARA  official  signs  the 
SF  258  acknowledging  receipt  of  the 
records. 

§  1228.192     iRemovedj 

8.  Section  1228.192  is  removed. 
Claud, MP  I  Weiher, 
AcL;,!,  --ij't.  r,, .  isl  of  the  United  States. 
[FR  Doc.  87-20674  Filed  ^-8-87;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Office  of  Conservation  and 
Renewable  Energy 

10  CFR  Parts  456  and  458 
[Docket  No.  CAS-RM-8M30-A-B] 

Residential  Energy  Conservation 
Program  and  Commercial  and 
Apartment  Conservation  Program 

agency:  Office  of  Conservation  and 

Renewable  Energy,  DOE. 

action:  Notice  of  final  rulemaking. 

SUMMARY:  The  Department  of  Energy 
(DOE)  is  today  issuing  final 
amendments  to  the  regulations  of  the 
Residential  Conservation  Service  (RCS) 
program  (10  CFR  Part  456).  These 
amendments  are  under  the  authority  of 
the  National  Energy  Conservation  Policy 
Act.  (NECPA).  as  amended  by  Title  I  of 
the  Conservation  Service  Reform  Act 
(CSRA)  (Pub.  L.  99-412). 

The  RCS  program  requires  large 
natural  gas  and  electric  utilities  to 
perform  energy  audits  of  their 
customers'  homes  upon  request  and  to 
provide  other  related  information  to 
their  residential  customers.  These  final 
amendments  to  10  CFR  part  456  affect 
the  regulations  covering  the  regular  RCS 
program  and  the  RCS  Federal  Standby 
Plan  (FSP).  The  primary  regulatory 
changes  required  by  the  new  legislation 
include  the  deletion  of  some  program 
services,  the  official  termination  of  the 
program  on  June  30. 1989.  and  the 
addition  of  flexibility  for  States  and 
utUities  in  designing  their  residential 
energy  conservation  programs. 

In  addition.  DOE  is  issuing  final 
amendments  to  the  regulations  of  the 
RCS  program  which  apply  to  alternative 
State  plans  under  Section  226  of  NTCPA. 
as  amended  by  Title  I  of  CSRA.  Subpart 
K  recognizes  the  new  flexibility  States 
have  to  design  residential  energy 
conservation  plans  suitable  to  their 
needs  and  sets  forth  procedures  under 
which  eligible  customers  miay  apply  to 
the  Secretary'  to  review  the  adequacy  of 
State  implementation  of  alternative 
State  plans  in  operation  for  at  least  one 
year. 

DOE  is  also  issuing  final  rules  to 
implement  Title  II  of  CSRA  which 
repeals  Title  VTl  of  NECPA  -  the 
statutory  basis  for  the  Commercial 
Apartment  Conservation  Service 
(CACS)  -  except  for  CACS  State  plans 
approved  prior  to  August  1.  1984.  which 
may  continue  in  effect  untd  January  1, 
1990,  The  final  rule  complies  with  the 
repeal  of  Title  VII  of  NECPA  by 
removing  10  CFR  Part  458  and  takes  into 
account  the  CACS  State  plans  falling 


under  the  exemption  from  repeal  by 
adding  a  new  Subpart  M  to  10  CFR  Part 
456  which,  among  other  things,  provides 
for  reporting  on  any  CACS  State  plan 
which  continues  in  effect. 

10  CFR  Part  456  has  been  retttled  the 
Energy  Conservation  Service  Program. 
EFFECTIVE  DATE:  September  9. 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edna  M.  Jones,  CE-222,  U.S.  Department 

of  Energy,  Residential  and 

Commercial  Conservation  Program, 

Office  of  Conservation  and 

Renewable  Energy.  1000 

Independence  Avenue,  SW.,  Room6B- 

113,  Washington,  DC  20585  (202)  586- 

8224. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

II.  Discussion  of  Comments.  Technical 

Changes,  and  Clarifications 

III.  Regulatory  Impact  Analysis 

IV.  Regulatory'  Flexibility  Act 

V.  Environmental  Impacts 

VI.  Paperwork  Raduction  Act 

I.  Introduction 

The  Residential  Conservation  Service 
(RCS)  program  was  established  by  Part 
1  of  Title  II  of  the  National  Energy 
Conservation  Policy  Act  (NECPA).  Pub. 
L  No.  95-619.  November  9.  1978.  as 
amended  by  Subtitle  B  of  Title  V  of  the 
Energy  Security  Act  (ESA).  Pub.  L.  No. 
96-294,  June  30,  1980,  42  U.S.C.  8211  et 
seq.  Implementation  of  the  program  was 
begun  November  7, 1979,  with  the 
issuance  of  a  final  rule  (44  FR  64602. 
November  7, 1979),  and  continued  under 
a  revised  final  rule  (47  FR  27752,  June  25. 
1982).  The  RCS  program,  as  mandated 
by  statute,  requires  large  electric  and 
natural  gas  utilities  to  inform  their 
residential  customers  of  the  benefits  of 
certain  energy  conservation  and 
renewable  resource  measures,  and  to 
offer  their  customers  energy  audits  of 
their  homes.  The  legislation  provides  for 
substantial  and  detailed  State 
involvement,  under  State  plans 
approved  by  the  Department  of  Energy 
(Department  or  DOE).  Furthermore,  the 
legislation  requires  implementation  of  a 
Federal  Standby  Plan  where  States  are 
unwilling  or  unable  to  carry  out  their 
role  under  the  law. 

The  Energy  Security  Act  of  1980  also 
amended  NECPA  by  adding  a  new  Title 
VII  which  created  the  Commercial  and 
Apartment  Conservation  Service 
(CACS).  The  CACS  was  designed  to 
provide  RCS-type  services  for  all  multi- 
family  and  smell  commercial  buildings. 
DOE  implemented  the  CACS  by  rules 
codified  at  10  CFR  Part  458. 

The  Conservation  Service  Reform  Act 
of  1986  (CSRA)  also  amended  NECPA. 
Title  I  of  CSRA  provided  for  changes  to 
Title  II  of  NECPA,  as  amended.  Title  II 


UM  I 


of  CSRA  repealed  Title  VII  of  NECPA. 

the  statutory  basis  for  CACS.  except  for 
CACS  Slate  plans  approved  prior  to 
August  1. 1984.  which  may  continue  in 
effect  until  January  1. 1990.  To  conform 
to  the  repeal  of  Title  VII  of  NECPA.  10 
CFR  Part  458  is  being  deleted. 

Title  1  of  CSRA  made  significant 
alterations  to  the  NECPA  provisions 
applicable  to  the  RCS.  With  respect  to 
standard  RCS  plans,  CSRA  provides  for 
issuance  of  one  more  program 
announcement  before  Federal  program 
termination  on  June  30,  1989.  eliminates 
the  requirements  to  arrange  for 
installation  and  financing  of 
conservation  measures  and  to  provide  a 
list  of  suppliers,  contractors,  and 
financial  institutions,  continues  present 
State  plans  with  certification,  requires 
that  the  Department  provide  technical 
assistance,  and  requires  States,  utilities, 
and  the  Department  to  prepare  more 
extensive  reports.  CSRA  also  permits 
exemption  from  standard  RCS 
requirements  for  utilities  granted 
waivers  and  for  States  which  certify 
alternative  State  plans. 

Title  II  of  CSRA  repealed  Title  VII  of 
NECPA.  effective  immediately,  with  one 
significant  exception.  States  with  CACS 
plans  approved  under  10  CFR  Part  458 
prior  to  August  1.  1984,  were  authorized 
to  continue  those  plans  in  effect  until 
January  1, 1990.  To  conform  to  the  repeal 
of  Title  VII  of  NECPA,  DOE  is  removing 
10  CFR  Part  458.  To  provide  for  those 
plans  which  CSRA  permits  to  remain  in 
effect,  DOE  today  has  amended  10  CFR 
Part  456  by  adding  a  new  Subpart  M 
containing  the  rules  which  may  be 
needed  for  those  plans  actually 
continued  in  effect. 

On  March  4.  1987,  the  Department 
issued  a  notice  of  interim  final 
amendments  and  a  notice  of  proposed 
rulemaking  on  the  Residential  Energy 
Conservation  program  and  Commercial 
and  Apartment  (  jnserv-    ion  Service 
program,  52  FR  6/    1.  6'   4.  Today  the 
Department  is  issuing  ^  notice  of  final 
rulemaking  responding  to  comments 
received  relative  to  the  March  4. 1987 
notices,  and  setting  forth  the  final 
regulations  to  implement  Titles  I  and  II 
of  the  Conservation  Service  Reform  Act 
of  1986  (CSRA),  Pub,  L.  99-412. 

The  final  rule  reflects  the 
Department's  ongoing  effort  to  meet  its 
legislative  responsibilities  without 
imposing  unnecessary  burdens  on 
affected  parties.  There  are  two 
objectives;  (1)  To  provide  a  regulatory 
framework  within  which  States  and,  to  a 
lesser  degree,  DOE  may  carry  out  their 
responsibilities  under  NECPA  and 
CSRA;  and  (2)  to  allow  States  and 
utilities  the  maximum  flexibility  to 
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design  an  effective  residential 
conservation  program  consistent  with 
legislative  intent. 

DOE  has  reserved  all  deleted  Sections 
so  that  all  portions  of  the  rule  which 
continue  in  force  under  CSRA  can  be 
found  in  the  same  Section  number  as  in 
the  previous  rule. 

11.  Discussion  of  Comments,  Technical 
Changes,  and  Clarifications 

DOE  received  40  written  comments  on 
the  notice  of  interim  final  amendments 
and  the  notice  of  proposed  rulemaking 
published  on  March  4, 1987.  No  one 
appeared  to  present  oral  comments  at 
the  public  hearing  held  in  Washington. 
D.C..  on  April  21,  1987.  During  the 
comment  period  DOE  inserted  into  the 
public  file  a  memorandum  of  an  oral 
communication  from  a  staff  attorney  in 
the  Small  Business  Administration 
(SBA)  which  raised  a  significant  issue 
not  previously  addressed  in  any 
comments.  After  the  close  of  the 
comment  period,  SBA  transmitted 
official  comments.  A  staff  member  of  the 
SBA  Office  of  the  Chief  Counsel  for 
Advocacy  submitted  unofficial  staff 
comments  which  were  treated  in  the 
same  manner  as  other  late-filed 
comments  by  members  of  the  public. 

DOE  chose  to  consider  and  respond  to 
relevant  late-filed  comments. 
Suggestions  for  change  in  the  interim 
final  amendments  and  the  proposed 
rule,  which  might  have  led  to  reopening 
the  comment  period,  were  advanced. 
However,  since  DOE  was  not  inclined  to 
accept  these  suggestions,  if  was  not 
necessary  to  reopen  the  comment  period 
and  delay  issuing  today's  final  rule. 

Twenty-five  of  the  40  comments 
received  dealt,  in  whole  or  in  part,  with 
the  reporting  requirements  for  the  RCS 
program  which  are  set  forth  in  Section 
456.316  and  for  the  alternative  State 
plans  (ASP)  which  are  set  forth  in 
Section  456.1106.  Most  of  the  comments 
objected  to  items  of  information,  such  as 
low  and  moderate  income  households 
served,  which  DOE  indicated  might  be 
required  as  a  matter  of  discretion.  As  a 
result  of  the  number  of  comments 
addressed  to  reporting  issues,  DOE  has 
elected  to  deal  with  those  issues  first. 

.'1.  Subpart  C— Content  of  State  Plans 
and  Subpart  K— Alternative  State  Plans 

1.  The  cause  of  most  concern  to 
commenters  (primarily  utilities)  was  the 
indication  that  DOE  would  require 
reporting  on  low  and  moderate  income 
households.  Commenters  taking  issue 
with  the  desirability  of  such  reporting 
argued  that  they  did  not  maintain 
income  information  on  their  customers; 
that  such  information  would  be  costly 
and  burdensome  to  collect;  and  that 


customers  would  consider  it  an  invasion 
of  privacy  to  be  asked  for  the 
information.  Also,  utilities  stated  that 
they  would  have  no  way  to  verify  the 
accuracy  of  such  information. 

To  avoid  imposing  significant,  new 
information  collection  burdens  when 
possible,  DOE  has  decided  not  to  seek 
reports  on  low  and  moderate  income 
households  served  as  a  reporting 
requirement  for  a  standard  RCS 
program.  However,  under  Section 
226(e)(2)(C)  of  the  NECPA,  as  amended 
by  the  CSRA.  Stales  which  adopt  an 
ASP  are  required  as  a  matter  of  law  to 
report  information  on  the  percentage  rf 
individuals  with  low  and  moderate 
incomes  who  receive  benefits  under  the 
ASP. 

The  second  issue  raised  by 
commenters  concerned  the  portion  of 
DOE'S  preamble  interpreting  "low 
income  "  to  include  those  households 
having  less  than  $15,000  annual  income 
and  "moderate  income"  to  include  those 
households  having  an  annual  income 
between  $15,000  and  $30,000.  Some 
rommenters  suggested  that  since  these 
definitions  were  inconsistent  with 
established  guidelines  which  are  used 
for  the  Weatherization  Assistance 
Program  for  Low-Income  Persons  (10 
CFR  Part  440),  the  RCS  program  should 
adopt  the  Weatherization  Program 
guidelines  for  the  ASP  program  in  order 
to  minimize  confusion.  Still  other 
commenters  suggested  that  the  RCS  lead 
agency  in  each  State  collect  income 
level  information  from  surveys.  A 
uniform  definition  of  the  terms  "low 
income"  and  "moderate  income"  would 
be  useful  but  not  absolutely  necessary 
for  meaningful  reporting  on  households 
served  by  income  level.  DOE  indicated 
its  intent  to  seek  reporting  on  the 
percentage  of  "low  income"  and 
"moderate  income"  households  served 
to  facilitate  aggregation  of  data  and 
reporting  by  the  Secretary  to  the 
Congress.  The  comments  have 
persuaded  DOE  that  no  single  definition 
of  these  terms  is  completely  satisfactory. 
To  ease  the  reporting  burden  as  much  as 
possible,  DOE  has  elected  to  permit 
those  States  which  adopt  an  ASP  to 
develop  their  own  definition  of  the  terms 
"low  income"  and  "moderate  income" 
and  the  methodology  for  establishing  the 
percentages  of  households  served 
(including  estimates  based  on  voluntary 
responses  to  survevs)  Under  provisions 
of  Section  456.1106'(d),  DOE  intends  to 
ask  States  to  include  a  description  of  the 
income  level  definition  they  are  using 
and  how  they  will  collect  the 
information  on  the  number  of 
households  in  the  low  and  moderate 
income  groups  that  are  being  served  by 
the  utility. 


2.  A  number  of  commenters  expressed 
concern  about  the  possible  expansion  of 
reporting  responsibilities  for  the  States. 
Specifically,  there  were  a  number  of 
comments  about  the  probable  cost  of 
collecting  information  about  estimated 
actual  and  predicted  energy  savings 
resulting  from  any  standard  RCS  plan  or 
ASP.  Respondents  appeared  to  be 
concerned  that  they  would  be  required 
to  engage  in  extensive  field 
examinations  of  quantified  energy  use 
before  and  after  an  audit.  In  its  reporting 
guidance  to  States,  DOE  is  providing 
simple  methodologies  for  use  in 
determining  estimated  actual  and 
predicted  energy  savings  Respondents 
may  also  use  other  suitable 
methodologies,  so  long  as  they  provide 
DOE  with  a  description  of  the 
methodology  they  use.  DOE  must 
require  reporting  this  minimum 
information  in  order  to  meet  its 
reporting  obligations  to  Congress,  under 
Section  225  of  the  NECP.^.  as  amended 
by  the  CSRA. 

3.  A  third  concern  expressed  by 
commenters  was  about  reporting  the 
number  of  buildings  and  occupants 
receiving  benefits.  The  commenters, 
primarily  utilities,  stated  they  had  no 
information  base  on  the  number  of 
buildings  in  which  individual  units  had 
requested  program  services. 
Additionally,  utilities  state  they  do  not 
know  how  many  residents  reside  in 
individual  dwelling  units.  Again,  under 
CSRA.  States  that  adopt  an  ASP  are 
required  to  renort  this  information. 
States  continuing  a  standard  RCS  plan 
are  not  required  to  report  on  number  of 
buildings  and  occupants  receiving 
benefits  and  States  have  not  been  asked 
to  provide  that  information  in  the  annual 
reports. 

4.  The  fourth  major  concern  of 
commenters  was  reporting  on  energy 
savings  of  additional  residential 
conservation  measures.  Commenters  felt 
this  would  be  difficult  because  so  many 
factors  have  to  be  taken  into  account, 
such  as  weather,  use  of  alternative  fuels 
and  customer  lifestyles.  Commenters 
suggested  that  data  be  collected  on  a 
few  important  energy  measures  or  that  a 
random  survey  be  made  among 
residential  customers.  Section  225  of 
NECPA.  as  amended  by  CSRA,  requires 
that  "an  analysis,  based  on  completed 
audits,  and  other  relevant  data  of  the 
energy  saving  potential  of  additional 
residential  conservation  measures"  be 
reported  by  DOE  in  its  annual  report  to 
Congress.  In  its  annual  reporting 
guidance,  DOE  has  asked,  but  not 
required.  States  to  share  information  on 
the  energy-saving  potential  of 
residential  conservation  measures  with 
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DOE,  to  the  extent  that  qualitative  or 

quantitative  information  is  available. 
There  is  no  intent  to  require  States  or 
utilities  to  perform  onerous  studies  in 
order  to  address  this  subject. 

5.  One  comment  suggested  drastically 
expanding  the  reporting  requirements 
applicable  to  an  ASP  under  proposed 
Section  456.1106  and  to  a  utility  waiver 
under  Subpart  L  by  altering  those 
provisions  to  require  a  utility  to  report  to 
DOE  and  the  State  the  same  detailed 
information  about  costs  that  is  required 
under  a  Federal  Standby  Plan  pursuant 
to  Section  456.1020(b).  The  rationale  for 
this  suggestion  seems  to  be  that  the 
information  would  be  useful  to  DOE  and 
the  State  in  ascertaining  whether  a 
utility  is  engaging  in  unfair  or  anti- 
competitive activities  such  as  cross- 
subsidization  which  provides  an 
advantage  in  competing  with  small 
business.  (This  comment  was  not 
supported  by  any  small  business 
concerns  or  by  the  official  SBA 
comments.) 

The  reporting  requirements  applicable 
under  Federal  Standby  Plans  pursuant 
to  Section  456.1020(b)  are  far  more 
demanding  in  terms  of  specific  details 
than  those  which  apply  to  utility 
activities  under  standard  RCS  State 
plan.s,  CSRA  alternative  State  plans, 
and  CSRA  utility  waivers.  Compare  10 
CFR  Section  456.1020(b)  with  10  CFR 
Section  456.316.  proposed  Section 
456.1106  and  Section  456.1204.  The 
requirements  under  Section  456.1020(b) 
are  so  much  more  demanding  because, 
for  Federal  Standby  Plans.  DOE  is 
directly  regulating  in  a  role  usually 
played  by  State  authorities.  Although 
DOE  does  intend  to  request  reports 
regarding  the  nature  of  and  complaints 
about  direct  financing  activities,  or 
exempted  or  waived  supply  and 
installation  activities,  it  is  not 
appropriate  to  be  as  demanding  as 
Section  456.1020(b).  with  regard  to 
Subpart  K  alternative  State  plans  or 
Subpart  L  utility  waivers  because 
Congress  intended  for  the  States  to  play 
the  primary  role  in  establishing 
adequate  requirements  to  assure  that 
utilities  do  not  engage  in  unfair, 
deceptive,  or  anti-competitive  acts.  See 
10  CFR  Section  456.1103  and  456.1203.  In 
addition,  given  the  more  circumscribed 
enforcement  role  against  such  acts 
assigned  to  DOE  by  CSRA.  it  is  also  not 
appropriate  to  impose  significant 
reporting  burdens  when  there  is  limited 
regulatory  need  for  the  information  by 
DOE 

6.  General  comments  about  the 
reporting  requirements  were  that  only 
information  which  was  already 
available  and/or  readily  collectible  be 


supplied;  that  expanded  reporting 
requirements  were  well  beyond  normal 
data  collection  capabilities  of  utilities; 
and  that  it  would  be  costly  to  collect 
additional  information.  DOE  did 
examine  several  alternatives  tu  he  used 
in  obtaining  this  information,  and  chose 
those  which  were  deemed  to  be  the  least 
burdensome  while  still  allowing  DOE  to 
fulfill  the  Congressional  reporting 
requirements  imposed  by  CSRA. 

B.  Subpart  A — General  Provisions  and 
Definitions  and  Subpart  B — Preparation, 
Submission,  and  Approval  of  State 
Plans  and  Temporary  Programs 

Section  215(g)  of  NECPA  now 
provides:  "The  provisions  of  this  Section 
shall  not  apply  to  any  building  which 
has  five  or  more  dwelling  units  and 
which  does  not  contain  individual 
meters  for  the  dwelling  units  therein." 
Two  comments  were  received 
concerning  the  program  coverage  for  the 
multi-family  buildings  containing  five  or 
more  units.  Both  commenters  pointed 
out  that  the  definition  contained  in 
Section  456.105(e)(2)  states  that 
buildings  with  five  or  more  units  are  not 
included  unless  they  contain  an 
individual  meter  for  heating  or  cooling, 
while  Section  456.208(c)  states  that  the 
dwellings  are  covered  when  the 
dwelling  units  are  individually  metered 
for  all  energy  sources.  One  commenter 
stated  that  the  provisions  of  Section 
456.105(e)(2)  requiring  meters  for  heating 
or  cooling  should  be  the  definitive 
language,  while  the  other  commenter  felt 
that  Section  456.208(c)  with  its  provision 
for  meters  for  all  energy  sources  should 
be  retained.  Under  Section  215(g)  of 
NECPA.  as  amended  by  CSRA.  if  a 
dwelling  unit  in  a  building  with  five  or 
more  dwelling  units  is  individually 
metered  for  either  heating  or  cooling, 
then  the  occupant  has  the  right  to  have 
an  audit  performed  on  his  unit. 
Accordingly  the  language  from  Section 
456.105(e)(2)  has  been  retained  and 
Section  456.208(c)  has  been  amended  to 
make  the  definitions  consistent. 

C.  Subpart  E — Supply,  Installation,  and 
Financing  by  Utilities 

With  respect  to  the  provisions 
contained  in  Section  456.505(c)  regarding 
the  status  of  requests  for  recertification 
of  an  exemption  which  has  been 
received,  but  not  acted  upon,  by  the 
Secretary  by  the  July  1, 1987,  deadline, 
one  commenter  suggested  that  the 
exemption  be  suspended  until  a 
determination  is  made  by  the  Secretary. 
Under  provisions  of  the  CSRA,  an 
exemption  which  has  not  been  acted 
upon  by  the  July  1, 1987,  deadline  is 
automatically  suspended  until  such  time 
as  the  Secretary  makes  a  determination. 


One  commenter  recommended  that 
notice  of  a  utility's  request  for 
recertification  from  the  general 
prohibition  against  supplying  and 
installing  energy  conservation  or 
renewable  resource  measures  be 
published  in  the  Federal  Register  to 
enable  interested  parties  to  comment  to 
the  Secretary. 

The  recertification  determination 
under  Section  456.505(c)  is  subject  to  the 
procedures  set  forth  in  Section  456.509. 
Subsection  (b)  of  that  Section  requires  a 
utility  applicant  to  give  notice  to  the 
Governor.  State  Energy  Office,  and  State 
Regulatory  Authority  of  the  State  in 
which  the  recertified  exemption  would 
be  applicable,  informing  them  that  they 
may  submit  comments  to  DOE  within  10 
days.  Subsection  (b)  also  provides  that, 
as  a  matter  of  discretion,  opportunity  to 
comment  may  be  provided  by  DOE  to 
other  interested  persons. 

The  procedures  under  Section  456.509 
have  proved  adequate  over  a  long 
period  of  time  to  insure  that  assertions 
made  by  utility  applicants  are  brought  to 
the  attention  of  those  in  the  best 
position  to  check  their  veracity.  It  will 
be  a  rare  case  where  an  interested 
person  from  the  general  public  could 
provide  additional  useful  information 
which  would  have  a  significant  bearing 
on  a  recertification  determination. 
Altering  Section  456.509(b)  to  provide 
for  mandatory,  rather  than 
discretionary,  notice  and  opportunity  for 
general  public  comments  would  produce 
delay  without  much  likelihood  of  benefit 
to  compensate  for  real  losses  sustained 
by  utilities  waiting  for  a  decision. 

One  other  late-filed  comment  on 
Subpart  E  was  received  which  dealt 
with  the  "supporting  documentation" 
required  under  Section  456.505(c)  for 
establishing  entitlement  to 
recertification.  Although  the  preamble  to 
the  notice  of  interim  final  rulemaking 
gave  examples  of  what  might  be 
included  in  "supporting  documentation", 
the  comment  argued  in  favor  of 
requirement  in  the  rule  that  a  utility 
must  submit  a  copy  of  a  contract  to 
establish  its  claim.  While  a  copy  of  an 
appropriate  contract  would  tend  to 
show  that  the  installation  and  supply 
activities  in  question  were  taking  place 
during  the  12-muntu  time  period 
specified  in  Section  456.505(c),  other 
documentary  information  may  be  just  as 
satisfactory.  In  some  instances,  DOE 
may  require  submission  of  a  copy  of  a 
contract,  but  there  is  no  adequate 
reason  to  require  such  a  submission  by 
rule  in  every  case.  It  is  preferable  to 
interpret  the  phrase  "supporting 
documentation"  on  a  case-by-case 
basis. 
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D.  Subpart  J— Residential  Conservation 
Service  Federal  Standby  Plan 

1.  Supply,  installation  and  financing 
by  utilities.  One  commenter  suggested 
that  since  the  word  "financing"  was 
referred  to  only  once  in  Section 
456.1017(b](2)(iii]  that  it  should  be 
removed  from  the  Section  title.  As 
"financing"  is  one  of  the  subjects 
covered  by  this  Subpart,  it  is 
appropriate  to  leave  it  in  the  title. 

2.  Complaints  processing  procedures. 
One  commenter  suggested  that  the 
langauge  in  Section  456.1018(a)(1) 
should  be  modified  to  clarify  that 
program  measures  are  installed  or 
supplied  as  part  of  an  RCS  program.  The 
CSRA  requires  inclusion  of  procedures 
for  resolving  complaints  against  persons 
who  sell  or  install  measures  under  an 
HCS  program.  The  language  of  Section 
456.1018(aj(l)  provides  that  information 
about  complaint  processing  procedures 
must  be  supplied  regarding  "program 
measures."  To  clarify  the  phrase 
"program  measures".  DOE  has  added  to 
the  end  of  the  sentence  in  paragraph 
(a)(1)  the  words  "under  the  RCS 
program." 

E.  Subpart  K— Alternative  State  Plans 

1.  One  commenter  urged  the  inclusion 
in  proposed  Section  456.1102  of  a 
prohibition  against  fuel  switching  in  the 
implementation  of  an  ASP.  The 
definitions  contained  in  Section  456.105 
are.  by  reference,  applicable  to  Subpart 
K  -  Alternative  State  Plan.  The 
definition  of  program  measures  for 
replacement  furnaces  and  boilers 
contained  in  Section  456.105(f](3)(i)  and 
for  replacement  central  air  conditioners 
contained  in  Section  456.105(4)  exclude 
fuel  switching. 

2.  With  respect  to  utilities  operating 
under  a  Subpart  L  utility  waiver,  one 
commenter  raised  the  following 
question:  if  a  State  certified  an  ASP 
(which  would  include  all  regulated, 
covered  utilities),  would  those  utilities 
which  had  been  granted  a  waiver  under 
Subpart  L  be  required  to  comply  with 
the  ASP  or  could  they  continue  their 
programs  under  their  previously  granted 
waivers.  The  com.menter  did  not  present 
enough  information  to  make  a 
determination,  and  the  answer  may  vary 
from  case  to  case.  This  question  will  be 
handled  on  a  case-by-case  basis  upon 
presentation  of  the  facts. 

3.  One  commenter  expressed  support 
of  the  DOE  suggested  guidance  in 
determining  the  2  percent  residential 
energy  savings  goal  consistent  with 
proposed  Section  456.1103(a).  DOE  is, 
therefore,  restating  the  language  from 
the  preamble  of  the  March  4,  1987. 
Notice  of  Proposed  Rulemaking  which 


suggests  the  2  percent  energy  savings 
requirement  be  interpreted,  at  a 
minimum,  as  2  percent  of  the  energy 
used  in  a  State's  eligible  customer's 
residences,  reduced  by  the  energy  used 
in  residences  already  served  under  the 
RCS  plan.  However.  States  are 
permitted  to  determine  if  another 
interpretation  of  the  2  percent 
residential  energy  savings  goal  would 
best  suit  their  individual  circumstances. 
4.  Three  comments  were  received  with 
respect  to  treatment  of  utility  waivers  in 
proposed  Section  456.1103(c).  One  of 
them  was  a  request  that  DOE  relax  its 
procedure  for  applying  for  a  utility 
waiver  by  treating  an  alternative  State 
plan  as  a  utility  waiver  request  from 
individual  utilities  when  the  alternative 
State  plan  requires  installation  and 
supply  activities.  Under  the  provisions 
of  the  CSRA.  the  DOE  cannot  accept 
this  recommendation  because  utility 
waiver  requests  must  be  submitted  by  a 
utility.  In  processing  a  utility  waiver 
request,  a  State  is  not  and  cannot  be  an 
agent  of  the  utility  submitting  such  a 
request.  The  State  role  is  more  like  that 
of  a  rulemaking  authority.  However,  in  a 
case  where  a  State  adopts  an  ASP 
requiring  its  utilities  to  provide  supply 
and  installation  services,  the  State  many 
coordinate  preparation  and  submission 
of  a  consolidated  waiver  request  from 
its  utilities. 

The  second  request  is  for  clarification 
of  guidance  in  the  preamble  to  the 
March  4.  1987.  notice  of  proposed 
rulemaking  on  the  applicability  of 
Section  216  of  the  NECP.^  to  ASP 
provisions  for  utility  supply  and 
installation  activities  which  can  only  be 
undertaken  pursuant  to  a  Section  216(e) 
waiver  issued  by  the  DOE.  This 
preamble  guidance  explained  proposed 
Section  456.1103(c).  The  commenter 
wanted  to  verify  that  all  ASP  supply  and 
installation  options  are  subject  to  the 
waiver  requirements  under  Section  216. 
As  far  as  DOE  is  aware,  the  only  supply 
and  installation  options  are  in  fact 
energy  conservation  measures.  Since 
proposed  Section  456.n03(c)  provides 
that  .A.SP's  must  contain  procedures  to 
assure  that  supply  and  installation  of 
energy  conservation  measures  are 
consistent  with  Section  216  of  the 
KECPA,  all  supply  and  installation 
options  to  which  the  commenter  alluded 
were  proposed  to  be  subject  to  the 
Section  216(e)  waiver  provisions.  To 
clarify  the  cross  reference  to  Section  216 
of  the  NECPA  in  the  text  Section  of 
Section  456.1103(c).  the  DOE  is  adding 
an  additional  cross  reference  to  Subpart 
E  of  Part  456  which  contains  the 
regulations  implementing  Section  216  of 
the  NECPA. 


The  third  comment  suggested 
amending  parts  of  the  rule  including 
proposed  Section  456.1103(c)  to  make 
clear  that,  pursuant  to  an  ASP.  a  utility 
could  not  undertake  an  installation  and 
supply  activity  prohibited  by  NECPA 
without  obtaining  a  CSR.^  utility  waiver 
under  Subpart  L.  The  language  of 
Section  456.1103  which  comes  from 
Section  226(c)  of  the  NECPA.  as 
amended  by  CSRA.  is  directed  at  States 
and  not  utilities.  It  clearly  provides  that 
nn  ASP  certified  under  Subpart  K  must 
"contain  procedures  to  assure,  that  if  a 
public  utility  supplies  or  installs 
residential  energy  conservation 
measures  such  actions  shall  be 
consistent  with  Section  216  of  NECPA' 
Section  216  of  .NECPA  sets  forth  the 
prohibitions  on  utility  installation  and 
supply  activities,  and  it  should  be 
obvious  to  a  careful  reader  that  a  State 
cannot  include  provisions  in  an  ASP 
inconsistent  with  Section  216 
prohibitions.  A  utility  desiring  a  waiver 
from  such  a  prohibition  has  no  choice 
under  the  regulations  but  to  submit  a 
formal  request  for  it. 

5.  Only  one  comment  was  received  on 
proposed  Section  456.1104.  concerning 
the  use  of  incentives  in  de\eloping  and 
implementing  an  alternative  State  plan. 
The  commenter  suggested  that  the  effect 
of  incentives  in  meeting  goals  of  an  ,^SP 
would  be  difficult  to  determine  and  fr  It 
that  participating  utilities  should  be 
allowed  to  pursue  those  avenues  which 
would  help  them  meet  their  goals.  Ft 
appears  the  commenter  misunderstood 
Section  456.1104,  and  thought  that  it 
mandated  use  of  incentives.  Section 
456.1104  permits,  but  does  not  require. 
the  use  of  incentives  by  State  lead 
agencies  or  State  regulatory  authorities 
to  assist  in  achieving  the  goals  of  an 
ASP. 

6.  One  commenter  suggested  that 
proposed  Section  456.1107(c)  be  changed 
to  allow  30  days  rather  than  20  days, 
from  the  date  of  receipt,  for  the  entity  in 
charge  of  an  ASP  to  file  an  answer  to  a 
petition  claiming  that  an  ASP  has  been 
inadequately  implemented  DOE  has 
retained  the  provision  that  20  days  is  a 
reasonable  time  for  a  State  to  respond  Ic 
a  petition.  Allowing  additional  time 
would  be  inconsistent  with  the  60 
statutor>'  day  deadline  on  the  Secretary 
to  act  on  a  request  for  hearing  in  a 
petition. 

F.  Subpart  L — Utility  Waiver  Process 

Two  comments  suggested  amending 
Section  456.1203  to  specifically  require  a 
State  to  provide  public  notice  and  a 
public  hearing  on  a  request  for  utility 
waiver.  It  was  argued  that,  without  such 
an  amendment,  lack  of  full  participation 
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would  deprive  the  States  of  valuable 
input.  It  was  also  argued  that  an 
amendment  with  such  procedures  is 
important  because  DOE  rules  would 
serve  as  a  model  for  the  States  upon 
expiration  of  the  RCS  program.  DOE  has 
decided  against  promulgating  the 
suggested  amendment  for  two  reasons. 
The  amendment  is  not  necessary 
because  adequate  public  notice  and  an 
open  hearing  in  virtually  all 
circumstances  are  implicit  requirements 
of  the  language  providing  for  an 
opportunity  for  hearing.  Any  questions 
regarding  the  legal  sufficiency  of  State 
hearing  procedures  can  be  dealt  with  on 
a  case-by-case  basis  in  an  appropriate 
forum.  Furthermore,  the  amendment  is 
not  desirable  because  it  might  be 
regarded  by  States  as  the  acceptable 
least  common  denominator.  States 
should  use  the  flexibility  provided  by 
CSRA  utility  waiver  provisions  to 
develop  procedures  which  they  regard 
as  appropriate  for  processing  utility 
waiver  applications  consistent  with  law. 
It  is  not  appropriate  for  DOE  to  insert 
procedural  details  when  the  statutory 
language  is  largely  self-explanatory  and 
appears  intended  for  States  to  interpret 
and  apply  in  the  first  instance. 

G.  Subpart  M — Commercial  Buildings 
and  Multifamily  Dwelling 

There  were  no  comments  received  on 
this  Subpart,  which  provides  for  annual 
reports  by  States  that  elect  to  continue 
CACS  plans  adopted  under  Title  VII  of 
NECPA,  and  therefore  the  Subpart  M 
will  stand  as  written. 

//.  Technical  Changes 

DOE  is  making  six  revisions  to  correct 
technical  errors  which  were  contained 
in  the  Federal  Register  publication  of 
March  4, 1987.  Some  of  these  errors 
were  pointed  out  in  written  comments 
received  by  DOE,  but  it  appears  no  one 
was  misled. 

1.  Appeals  and  other  relief.  DOE  is 
providing  a  technical  clarification  to 
Section  456.103(a)  by  inserting  the  words 
"except  from  Subparts  K,  L,  and  M" 
which  is  desirable  because  any 
applicable  appeal  provisions  for  those 
subparts  are  specifically  set  forth 
therein. 

2.  Termination.  A  sentence  has  been 
added  at  the  end  of  Section  456.107  to 
make  clear  that  the  termination 
provision  (which  covers  RCS 
regulations)  does  not  apply  to  CACS 
regulations  under  Subpart  M  which 
specifically  provides  in  effect  for 
termination  at  the  date  provided  by  Title 
11  of  CSRA  for  any  CACS  State  plan 
excepted  from  repeal  of  Title  VII  of 
NECPA. 


3.  Program  announcement.  Paragraph 
(a)  of  Section  456.305  has  been  revised 
to  include  language  that  was  omitted  in 
printing  which  was  supposed  to  repeat 
the  language  of  Section  215(a]  of 
NECPA,  as  amended  by  CSRA,  almost 
word  for  word.  The  words  and  'every 
two  years  thereafter"  has  been  inserted 
so  that  the  paragraph  reads:  "....approval 
of  the  State  plan  and  every  two  years 
thereafter,  but  not  more  than  once 
during  the  period  from  August  28, 1988 
to  June  30, 1989,  with  the  following:" 

4.  Accounting  and  payment  of  costs. 
Paragraph  (b)(2)  of  Section  456.309  has 
been  revised  to  correct  a  typographical 
error  with  respect  to  the  limit  on  the 
recovery  cost  of  program  elements.  That 
limit  is  $15  per  dwelling  unit  rather  than 
the  $1.5  per  dwelling  unit  printed  in  the 
March  4, 1987,  interim  final 
amendments. 

5.  Prohibition.  Paragraph  (b)  of 
Section  456.502  has  been  revised  to 
include  language  that  was  inadvertently 
omitted  in  printing.  The  words  'or 
finance  the  supply  or  installation  of 
have  been  inserted  so  that  the 
paragraph  reads:  "....no  covered  utility 
may  supply,  install,  or  finance  the 
supply  or  installation  of  any  energy 
conservation. .„" 

6.  Qualification  procedures  for 
auditors.  Paragraph  (a)  of  Section 
456.1014  has  been  revised  to  include 
language  that  was  inadvertently  omitted 
in  printing.  The  words  'auditor  training 
program  or  passed  a  DOE  approved'  has 
been  inserted  so  that  the  paragraph 
reads:  "....using  either  the  DOE  auditor 
training  manual  or  any  other  DOE 
approved  auditor  training  program  or 
passed  a  DOE  approved  certification 
examination." 

7.  Program  measures.  Paragraph 
(a)(l)(i)  of  Section  456.1016  has  been 
revised  to  correct  a  typographic  error  in 
which  the  formula  for  determining  a 
program  measure  payback  period  was 
misprinted.  The  formula  should  have 
read  j 


P  = 


P-T 


P>7  years 


8.  Reporting  requirements.  The  cross 
reference  to  Section  104  of  the  CSRA  in 
proposed  Section  456.1106(d)  has  been 
corrected  to  read  Section  225  of  the 
NECPA.  Section  104  added  Section  225 
to  the  NECPA. 


/.  Other  Comments , 

Several  commenters  provided 
suggestions  for  changes  in  provisions  of 
the  RCS  rule  which  were  not  amended 
by  the  March  4, 1987,  interim  regulations 
or  were  irrelevant  to  changes  required 
by  CSRA.  Those  comments  were 
considered  out  of  scope  and  have  not 
been  addressed  in  the  final  rule.  Only 
provisions  which  are  subject  to 
amendment  as  a  result  of  CSRA  were 
within  the  scope  of  this  rulemaking. 

III.  Regulatory  Impact  Analysis 

Section  3  of  Executive  Order  (E.O.) 
12291  (46  PR  13193.  February  19.  1981) 
requires  that  DOE  determine  whether  a 
rule  is  a  "major  rule",  as  defined  by 
Section  1(b)  of  E.O.  12291.  and  prepare  a 
regulatory  impact  analysis  for  rules 
which  fall  within  that  definition. 

The  principal  impacts  of  the  final  rule 
will  be  to  decrease  the  costs  of 
administering  and  complying  with  RCS 
plans,  to  establish  procedures 
applicable  to  applications  under  CSRA 
by  eligible  customers  complaining  about 
allegedly  inadequate  implementation  of 
alternative  State  plans,  and  to  provide 
for  reporting  on  program  progress  by  a 
State  which  continues  in  effect  a  CACS 
State  plan,  approved  before  August  1, 
1984.  The  final  rule  is  not  likely  to  result 
in:  (1)  An  annual  effect  on  the  economy 
of  SlOO  million  or  more:  (2)  a  major 
increase  in  costs  or  prices  for  consumer, 
individual  industries.  Federal,  State  or 
local  government  agencies,  or 
geographic  regions;  or  (3)  significant 
adverse  efiecis  on  tompetition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States  based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets.  DOE  has 
concluded  therefore  that  the  final  rule  is 
not  a  "major  rule". 

The  changes  in  the  final  rule  directly 
and  mainly  impact  on  States  and 
utilities.  The  impact  on  small 
businesses,  if  any,  will  be  indirect  and  is 
not  likely  to  be  widespread  throughout 
the  Nation.  To  the  extent  that  small 
businesses  have  complaints  about 
alleged  anti-competitive  activities. 
CSRA  and  other  law  provide  for 
remedies  outside  the  scope  of  DOE 
regulatory  authority. 

IV.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (Pub.  L. 
96-354)  requires,  in  part,  that  an  agency 
prepare  a  regulatory  flexibility  analysis 
for  any  rule  unless  it  determines  that  the 
rule  will  not  have  a  "significant 
economic  impact  on  a  substantial 
number  of  small  entities."  In  the  event 
that  such  an  analysis  is  not  required  for 
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a  particular  rule,  the  agency  must 
publish  a  certification  and  explanation 
of  that  determination  in  the  Federal 
Register.  The  maiority  of  the  revisions  in 
this  rule  would  impact  mainly  upon  the 
States  and  utilities.  The  procedures  for 
complaints  against  the  adequacy  of 
implem.entation  of  alternative  State 
plans,  for  reporting  annuallv  on  progress 
under  a  CACS  State  plan  which 
continues  in  effect  under  Title  II  of 
CSRA.  elimination  of  the  above 
described  program  services  and  the 
addition  of  provisions  for  granting  utility 
waivers  upon  State  recommendation  are 
expected  to  have  minimal,  indirect 
impacts  in  a  relatively  small  number  of 
cases.  Accordingly,  pursuant  to  Section 
60.S(b)  of  the  Regulatory  Flexibility  Act. 
DOE  certifies  that  the  final  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

V.  Environmental  Impacts 

In  accordance  with  the  requirements 
of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4321  et  seq.).  DOE 
prepared  an  Environmental  Impact 
Statement  (EIS)  for  the  entire 
Residential  Conservation  Service 
Program  (DOE/EIS-0050).  The  notice  of 
availability  was  published  in  the 
Federal  Register  on  .\ovember  7, 1979. 
The  subject  matter  of  this  rulemaking  is 
within  the  scope  of  this  programmatic 
Environmental  Impact  Statement  and 
the  impacts  of  the  rule  were  adequately 
addressed  in  the  EIS.  Copies  may  be 
obtained  by  writing:  National  Technical 
Information  Service,  U.S.  Department  of 
Commerce,  5285  Port  Royal  Road, 
Springfield,  Virginia  22161, 

VI.  Paperwork  Reduction  Act 

The  reporting  and  recordkeeping 
requirements  contained  in  Sections 
456.316.  4,56.1020,  456.1103  and  456.1105 
through  456.1108  were  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511), 
The  removal  of  10  CFR  Part  458  is 
expected  to  result  in  reductions  in 
reporting  and  recordkeeping 
requirements,  which  will  be  reported  to 
OMB,  as  provided  in  5  CP'R  Part  1320, 
"Controlling  Paperwork  Burden  on  the 
Public." 

List  of  Subjects  in  10  CFR  Parts  456  and 
458 

Energy  audits.  Energy  conservation. 
Housing,  Insulation,  Intergovernmental 
relations.  Renewable  energy  resources. 
Reporting  and  recordkeeping 
requirements,  Utilities. 


Issued  in  Washington,  DC.  August  25, 1987 

Donna  R.  Fitzpatrick 

Assistant  Secretary.  Conservation  and 
Renewable  Energy 

1.10  CFR  Part  456  is  revised  to  read  as 

follows: 

PART  456— ENERGY  CONSERVATION 
SERVICE  PROGRAM 

Subpart  A — General  Provisions  and 
Definitions 

Sec. 

456  101  Purpose  and  scope. 

4r)6.102  Petitions  concerning  conflicts  of 
laws. 

456.103  Appeals  and  other  relief. 

456.104  List  of  covered  utilities. 

456.105  Uetlnitions. 
456-106  [Reserved] 
456.107  Termination. 

Subpart  B — Preparation,  Submission,  and 
Approval  of  State  Plans  and  Temporary 
Programs 

Sec. 

456.201  Scope. 

436.202  Initial  submission. 

456.203  Notice,  comment  and  public 
hearing. 

456.204  Procedures  for  submission  and 
approval  of  State  plans. 

456.205  Home  hpdtmg  suppliers. 

456.206  Tennessee  Valley  Authority  (TVA). 

456.207  Temporary  Program.s. 

456.208  Status  of  plans  approved  prior  to 
CSRA. 

Subpart  C— Content  of  State  Plans 

S.-C. 

456.301  Scope. 

456.302  Coverage  of  State  Plan. 

456.303  Procedures  for  enforcing  compliance 
with  the  State  Plan. 

456.304  State  monitoring  of  utility  supply. 
installation  and  financing. 

456.305  Program  announcement. 

456.306  Requirements  for  program  audits. 

456.307  [Reserved] 
456308     [Reserved] 

456.309  Accounting  and  payment  of  costs. 

456.310  Customer  billing,  repayment  of 
loans,  and  termination  of  service. 

456.311  [Reserved] 

456.312  Complaints  processing  and  redress 
procedures. 

456.313  Coordination. 

456.314  Home  lieating  suppliers. 

456.315  Program  measures. 

456.316  Reporting  and  recordkeeping. 

456.317  Quality  assurance. 

Subpart  D— Nonregulated  Utility  Plans 

S.-'C 

456.401     Scope. 

456  402     Coverage. 

456.403  Notice,  comment,  and  public 
tiearing. 

456.404  Procedures  for  submission  and 
approval  of  Nonregulated  Utility  Plans. 

456.405  Temporan,'  Programs. 

456.406  Content  of  plans. 


Subpart  E— Supply.  Installation,  and 
Financing  by  Utilities 

Sec. 

456.501  Scope  and  definitions. 

456.502  Prohibition. 

456.503  Exemption  for  certain  measures. 
456. .504  Exemption  for  utility  subcontractor 

supply  and  installation. 

456.505  Exemption  for  existing  supply  and 
installation. 

456.506  Exemption  for  supply  and 
installation  authorized  by  State  or  local 
law. 

456.507  Waivers. 

456.508  Notification. 

456. 509  Procedure  for  obtaining 
determination  and  waivers. 

456.510  Appeals. 

456.511  Certain  exempt  activities  and 
compliance  with  accounting,  costing, 
billing,  and  repayment  provisions. 

Subpart  F— Federal  Standby  Auttiority  and 
Enforcement  Provisions 

Seo. 

456601     Scope. 

456.602    Conditions  under  which  standby 

authority  shall  be  invoked. 
456  603    Standby  authority  in  lieu  of  State 

Plans. 
4.56.604     Standby  authority  for  nonregulated 

utilities. 

456.605  Failure  to  comply  with  orders. 

456. 606  Enforcement  provisions;  Penalties; 
Ellection  of  review  procedures. 

Subparts  G-l — [Reserved] 

Subpart  J — Residential  Conservation 
Service  Federal  Standby  Plan 


Sec. 
456 
4  56 
456 

456 


456 
456 
456 
456 
456 
456 
456 
456 

4,56 
456. 
456, 

456. 
456. 
456. 

456 

456. 
456. 
456. 


456 
456 


1000  Introduction. 

1001  Definitions, 

1002  Coverage  of  RCS  Federal  Standby 
Plan. 

1003  Procedures  fo,'  investigating  and 
enforcing  compliance  with  the  RCS 
Federal  Standby  Plan. 

,1004     [Reserved] 
1005     ;  Reserved) 
,1006     Program  announcement, 
,1007     Requirements  for  program  audits. 
1008     [Reserved] 
,1009     (Reserved) 

1010     Accounting  and  payment  of  costs. 
,1011     Customer  billing,  repayment  of 
loans,  and  tenninaiion  of  service. 
.1012     (Reserved) 

1013  Quality  assurance. 

1014  Qualification  procedures  for 
auditors. 

1015  Hom.e  heating  suppliers. 

1016  Program  measures. 

1017  Supply,  installation,  and  financing 
by  utilities. 

1018  Complaints  processing  procedures. 

1019  Coordination. 

1020  Reporting  and  recordkeeping. 

1021  Information  which  a  utility  and 
participating  home  heating  supplier  shall 
report  to  the  Assistant  Secretary. 

1022  Exceptions. 

1023  Waivers. 
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Subpart  K— Alternative  State  Plans 

S,-c 

45till()l  Scope. 

•456.1102  Definitions. 

456  1103  Content  of  plan. 

456.1104  Incentives. 

456.1105  Certification  process. 
456  1106  Reporting  requirements. 

456.1 107     Procedures  for  administrative  and 

ludicial  enforcement. 
45«)-n08     Amendments. 

Subpart  L— Utility  Waiver  Process 

Sec 

456.1201  Scope. 

4.56,1202  Coverage. 

456.1203  Approval  process. 

456.1204  .Annual  Report  to  Governor. 
456  1205  Rev(icdlion  procedures. 

Subpart  M — Commercial  Buildings  and 
Multifamily  Dwellings 

Sec. 

456.1.301  Scope. 

456  1302  Authority  to  continue  plans. 

456  1303  Reportmg. 

Appendix  1  to  Part  456 — Program  Measures. 

.Appendix  II  to  Part  456 — Prototypical  House 

.Assumptions. 

Appendix  III  to  Part  456^MuUifamily 
.Applicability  Criteria  and  Procedures  for 
Determining  Usage  Cutoff  Levels. 

.Authority:  Part  1  of  Title  II  of  the  Niitional 
Eneroy  Conservation  Policy  Art,  Pub.  L  95- 
619.  92  Stat.  3206  el  seq.  (42  U.S.C.  8211  el 
spq  1.  as  amended  by  Title  V.  Subtitle  B  of  the 
Energy  Security  Act",  Pub,  L.  96-294.  94  Stat. 
611  et  seq.  and  of  the  Conservation  Service 
Reform  Act  of  19rf6.  Pub.  L  99--H2: 
Department  of  Energy  Organization  Act,  Pub. 
L  95-91.  91  Stat.  565  "et  seq  (42  U.S.C.  7101  el 
seq.). 

Subpart  A — General  Provisions  and 
Definitions 

§456.101     Purpose  and  scope. 

This  part  contains  the  regulations  of 
the  Energy  Conservatiun  Service 
i'rogram.  This  program  is  mandated  by 
Titles  I!  and  VII  of  the  National  Energy 
Conservation  Policy  Act  (.VECP.A),  Pub. 
L.  95-619  as  amended  by  Subtitle  B  of 
Title  V  of  the  Ene.'^y  Security  Act  (ESA), 
Pub.  L.  96-294.  and  by  Title  1  of  the 
Conservation  Service  Reform  Act  of 
1986  (CSRA).  Pub.  L.  9»-412. 

§  456.102    Petitions  concerning  conflicts  of 
laws. 

(a)  A  utility  filing  a  petition  to 

dftermme  whether  the  utility — 

(1)  Is  prohibited  by  a  State  or  local 
law  or  regulation  from  taking  any  action 
required  to  be  taken  under  NECPA,  or 

(2)  Is  required  or  permitted  by  a  State 
or  local  law  or  regulation  to  take  any 
action  prohibited  by  NECP.A.  shall  file 
the  petition  with  the  .Assistant  Secretary 
for  Conservation  and  Renewable 
Energy.  Department  of  Energy,  1000 


Independence  Avenue,  SW., 
Washington,  DC  20585.  Any  such 
petition  shall  contain  a  copy  of  the 
applicable  State  or  local  laws  or 
regulations  and  a  description  of  the 
action  the  utility  believes  it  is  prohibited 
from  taking  or  is  permitted  or  required 
to  take  under  such  laws  or  regulations. 

(b)  The  Assistant  Secretary  shall  give 
notice  of  the  petition  to  the  Governor, 
State  Energy  Office,  and  State 
Regulatory  Authority  of  the  applicable 
State,  and  such  other  persons  as  the 
Assistant  Secretary  deems  appropriate. 
Any  such  person  or  entity  may  file 
comments  with  the  Assistant  Secretary 
with  respect  to  such  petition  within  30 
days  of  receipt  of  the  notice. 

(c)  If  the  Assistant  Secretary 
determines  pursuant  to  such  petition 
that  a  State  or  local  law  or  regulation 
prohibits  a  utility  from  taking  any  action 
required  to  be  taken  under  NECPA  or 
permits  or  requires  a  utility  to  take  any 
action  prohibited  by  NECPA,  the 
Assistant  Secretary  shall  issue  an  order 
superseding  such  State  or  local  laws  or 
regulations  to  the  extent  the  laws  or 
regulations  are  inconsistent  with 
NECPA.  Such  an  order  shall  be  effective 
with  respect  to  all  utilities  otherwise 
subject  to  such  State  or  local  laws  or 
regulations  and  shall  moot  any 
outstanding  petitions  under  this  section 
by  such  utilities. 

§  456.103    Appeals  and  other  relief. 

(a)  Any  person  seeking  relief  from  the 
application  of  this  rule,  except  from 
Subparts  K,  L,  and  M  of  this  part  may 
submit  a  request  for  relief  in  accordance 
with  Subpart  R  of  10  CFR  Part  205. 
When  applicable,  such  a  request  shall 
contain  the  approval  of  the  Governor. 

(b)  Any  person  aggrieved  by  any 
order,  finding,  or  determination  made 
under  §§  456.102,  456.502-456.505.  or 
456.507  may  appeal  that  order,  finding, 
or  determination  in  accordance  with 
Subpart  H  of  10  CFR  Part  205.  Any 
person  so  aggrieved  has  not  exhausted 
his  administrative  remedies  until  an 
appeal  has  been  filed  under  Subpart  H 
of  10  CFR  Part  205  and  an  order  granting 
or  denying  the  appeal  has  been  issued. 

§  456.104    List  Of  covered  utilities. 

(a)  Before  the  beginning  of  each 
calendar  year,  the  Department  of  Energy 
shall  publish  in  the  Federal  Register  a 
list  of  all  covered  utilities  for  that 
calendar  year. 

(b)  Not  later  than  60  days  after 
publication  of  the  list,  each  State 
Regulatory  Authority  shall  forward  to 
the  Assistant  Secretary  a  copy  of  such 
list  with  designations  as  to  which 
covered  utilities  on  the  list  are  under  the 
jurisdiction  of  that  Regulatory  Authority. 


(c)  The  publication  of  the  list  is  for 
informational  purposes,  and  the  failure 
to  include  a  co\  ered  utility  on  the  list  or 
the  failure  of  a  State  Regulatory 
Authority  to  designate  a  covered  utility 
subject  to  its  jurisdiction  in  no  way 
affects  the  duties  of  or  requirements 
upon  such  covered  utility  under  these 
rules  or  any  plan  promulgated  pursuant 
to  these  rules. 

§  456.105    Definitions. 

For  purposes  of  this  part — 

(a)  Alternative  State  Plan.  The  term 
"alternative  State  plan"  means  a  plan 
developed  pursuant  to  Subpart  K  of  this 
part. 

(b)  Assistant  Secretary.  The  term 
"Assistant  Secretary"  means  the 
Assistant  Secretary  for  Conservation 
and  Renewable  Energy  of  the  U.S. 
Department  of  Energy. 

(c)  Covered  Utility.  The  term  "covered 
utility"  means  in  any  calendar  year  a 
public  utility  which  during  the  second 
preceding  calendar  year  had  either — 

(1)  Sales  of  natural  gas  for  purposes 
other  than  resale  which  exceeded  10 
billion  cubic  feet,  or 

(2)  Sales  of  electric  energy  for 
purposes  other  than  resale  which 
exceeded  750  million  kilowatt-hours. 

(d)  CSRA.  The  term  "CSRA"  means 
Title  I  of  the  Conservation  Service 
Reform  Act  of  19H8.  Pub.  L,  99-412. 
which  amended  Part  1  of  Title  II  of  the 
National  Energy  Conservation  Policy 
Act  (NECPA). 

(e)  Eligible  Customer.  The  term 
"eligible  customer"  means  a  person  who 
owns  or  occupies  a  residential  building 
or  dwelling  unit  therein  and  receives  a 
bill  or  bills  based  on  individually 
metered  energy  use  from  a  covered 
utility  or  participating  home  heating 
supplier  for  energy  used  in  such 
residential  building  or  individual 
dwelling  unit,  except  that — 

(1)  The  owner  of  the  common  area 
within  a  residential  building  containing 
five  or  more  dwelling  units  shall  not  be 
treated  as  an  eligible  customer  for  the 
purpose  of  the  common  area;  and 

(2)  This  definition  shall  not  apply  to 
any  building  which  has  five  or  more 
dwelling  units  and  which  does  not 
contain  an  individual  meter  for  heating 
or  cooling  energy  sources  used  in  such 
dwelling  unit. 

(H  Energy  Conservation  Measures. 
The  term  "energy  conservation 
measures"  means  the  following 
measures  in  a  residential  building — 

(1)  Caulking.  The  term  "caulking" 
means  pliable  materials  used  to  reduce 
the  passage  of  air  and  moisture  by  filling 
small  gaps  which  may  include  (i)  at 
fixed  joints  on  a  building,  (ii)  under 


UM  I 
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baseboards  inside  a  building,  (iii)  in 
exterior  walls  at  electric  outlets,  (iv) 
around  pipes  and  wires  entering  a 
building,  and  (vl  around  dr\erv"ents  and 
exhaust  fans  in  exterior  walls.  Caulking 
includes,  but  is  not  limited  to.  materials 
commonly  known  as  "sealants."  "putty." 
and  "glazing  compounds." 

(2)  WeatherstrippiDg.  The  term 
"weatherstripping"  means  narrow  strips 
of  material  placed  o\  er  or  in  movable 
joints  of  windows  and  doors  to  reduce 
the  passage  of  air  and  moisture. 

(3)  Furnace  Efficiency  Modifications. 
The  term  "furnace  efficiency 
modification"  means — 

|i)  Replacement  Furnaces  or  Boilers. 
The  term  "replacement  furnaces  or 
boilers  '  means  a  furnace  or  boiler. 
including  a  heat  pump,  which  replaces 
an  existing  furnace  or  boiler  of  the  same 
fuel  type  and  which  reduces  the  amount 
of  fuel  consumed  due  to  an  increase  in 
combustion  eficiency.  improved  heat 
generation,  or  reduced  heat  losses. 

(ii)  Furnace  Replacement  Burner  (Oil). 
The  term  "furnace  replacement  burner 
(oil)"  means  a  device  which  atomizes 
the  fuel  oil,  mixes  it  with  air.  and  ignites 
the  fuel-air  mixture,  and  is  an  integral 
part  of  an  oil-fired  furnace  or  boiler 
including  the  combustion  chamber,  and 
which,  because  of  its  design,  achieves  a 
reduction  in  the  oil  used  from  that  used 
by  the  device  which  it  replaces. 

(iii)  Flup  Opening  Modification  (Vent 
Damper).  The  term  "flue  opening 
modification  (vent  damper)"  means  an 
automatically  operated  damper  installed 
in  a  gas-fired  furnace  which — 

(A)  Is  installed  downstream  from  the 
drafthood;  and 

(B)  Conserves  energy  by  substantially 
reducing  the  flow  of  heated  air  through 
the  chim.ney  when  the  furnace  is  not  in 
operation. 

(iv)  Intermittent  Pilot  Ignition  Devices 
(IIDj.  The  term  "intermittent  pilot 
ignition  device  (IID)"  means  a  device 
which,  when  installed  in  a  gas-fired 
furnace  or  boiler,  automatically  ignites 
the  gas  burner  and  replaces  a  gas  pilot 
light. 

(4)  Replacement  Central  Air 
Conditioner.  The  term  "replacement 
central  air  conditioner"  means  a  central 
air  conditioner  which  replaces  an 
existing  centra!  air  conditioner  of  the 
same  fuel  type  and  which  reduces  the 
amount  of  fuel  consumed  due  to  an 
increase  in  efficiency. 

(.5)  Ceiling  Insulation.  The  term 
"ceiling  insulation"  means  a  material, 
primarily  designed  to  resist  heat  flow, 
which  is  installed  between  the 
conditioned  area  of  a  building  and  an 
unconditioned  attic.  Where  the 
conditioned  area  of  a  building  extends 
to  the  roof,  the  term  "ceiling  insulation" 


also  applies  to  such  material  used 
between  the  underside  and  upperside  of 
the  roof.  The  term  "ceiling  insulation" 
also  includes  such  material  installed  on 
the  exterior  of  the  roof. 

(6)  Wall  Insulation.  The  term  "wall 
insulation"  means  a  material,  primarily 
designed  to  resist  heat  flow,  which  is 
installed  within  or  on  the  walls  between 
conditioned  areas  of  a  building  and 
unconditioned  areas  of  a  building  or  the 
outside. 

(7)  Floor  Insulation.  The  term  "floor 
insulation"  means  a  material,  primarily 
designed  to  resist  heat  flow  which  is 
installed  between  the  first  level 
conditioned  area  of  a  building  and  an 
unconditioned  basement,  a  crawl  space, 
or  the  outside  beneath  it.  Where  the  first 
level  conditioned  area  of  a  building  is  on 
a  ground  level  concrete  slab,  the  term 
"floor  insulation"  also  means  such 
material  installed  around  the  perimeter 
of  or  on  the  slab.  In  the  case  of  mobile 
homes,  the  term  "floor  insulation"  also 
means  skirting  to  enclose  the  space 
between  the  building  and  the  ground. 

(8)  Duct  Insulation.  The  term  "duct 
insulation"  means  a  material,  primarily 
designed  to  resist  heat  flow,  which  is 
installed  on  a  heating  or  cooling  duct  in 
an  unconditioned  area  of  a  building. 

(9)  Pipe  Insulatiar..  The  term  "pipe 
insulation"  means  a  material,  primarily 
designed  to  resist  heat  flow,  which  is 
installed  on  a  heating  or  cooling  pipe  in 
an  unconditioned  area  of  a  building. 

(10)  Water  Heater  Insulation.  The 
term  "water  heater  insulation  '  means  a 
material,  primarily  designed  to  resist 
heal  flow,  which  is  suitable  for 
wrapping  around  the  exterior  surface  of 
the  water  heater  casing. 

(n)  Storm  Window.  The  term  "storm 
window"  means  a  window  or  glazing 
material  placed  outside  or  inside  an 
ordinary  or  prime  window,  creating  an 
air  space,  to  provide  greater  resistance 
to  heat  flow  than  the  prime  window 
alone. 

(12)  Thermal  Window.  The  term 
"thermal  window"  m.eans  a  window  unit 
with  improved  thermal  performance 
through  the  use  of  two  or  more  sheets  of 
glazing  material  affixed  to  a  window 
frame  to  create  one  or  mere  insulated 
air  spaces.  It  may  also  have  an 
insulating  frame  and  sash. 

(13)  Storm  Door  The  term  "storm 
door"  means  a  second  door,  installed 
outside  or  inside  a  prime  door,  creating 
an  insulating  air  space. 

(14)  Thermal  Door  The  term  thermal 
door"  means — 

(i)  A  door  with  enhanced  resistance  to 
heat  flow  through  the  glass  area  by 
affixing  two  or  more  sheets  of  glazing 
material;  or 


(ii)  A  prime  exterior  door  with  an  R- 
value  of  at  least  2. 

(15)  Heat  Reflective  and  Heat 

A  bsorbing  Window  or  Door  Material. 
The  term  "heat  reflective  and  heat 
absorbing  window  or  door  material" 
means  a  window  or  door  glazing 
m.aterial  with  exceptional  heat  reflecting 
or  heat  absorbing  properties;  or 
reflective  or  absorptive  fdms  and 
coatings  applied  to  an  existing  window 
or  door  which  thereby  result  in 
exceptional  heat  reflecting  or  heat 
absorbing  properties. 

(16)  Devices  Associated  with  Electric 
Load  Management  Techniques.  The 
term  "devices  associated  with  electric 
load  management  techniques"  means 
devices  that  reduce  the  maximum 
kilowatt  demand  on  an  electric  utility 
and  which  are  either — 

(i)  Part  of  a  radio,  ripple  or  other 
utility  controlled  load  switching  system 
on  the  customer's  premises; 

(ii)  Clock-controlled  load  switching 
devices  on  major  appliances; 

(iii)  Interiocks.  and  other  load 
actuated,  load-limiting  devices;  or 

(iv)  Energy  storage  devices  with 
control  systems. 

(17)  Clock  Thermostat.  The  term 
"clock  thermostat"  means  a  device 
which  is  designed  to  reduce  energy 
consumption  by  regulating  the  demand 
on  the  heating  or  cooling  system  in 
which  it  is  installed  and  which  uses — 

(i)  A  temperature  control  device  for 
interior  spaces  incorporating  more  than 
one  temperature  control  level,  and 

(ii)  A  clock  or  other  automatic 
mechanism  for  switching  from  one 
control  level  to  another. 

(g)  Energy  Consem'ng  Practices.  The 
term  "energy  conserving  practices" 
means  low  or  no  cost  practices 
designated  by  the  Governor  in  a  State 
Plan  which  save  energy,  do  not  require 
the  installation  of  energy  conservation 
or  renewable  resource  measures,  and  do 
not  adversely  impact  the  RCS  Program, 
Such  practices  may  include,  but  are  not 
limited  to — 

(1)  Furnace  Efficiency  Maintenance 
and  Adjustments,  which  means  cleaning 
and  combustion  efficiency  adjustment  of 
gas  or  oil  furnaces,  periodic  cleaning  or 
replacement  of  air  filters  on  forced-air 
heating  or  cooling  systems,  lowering  the 
bonnet  or  plenum  thermostats  to  80  T. 
on  gas  or  oil  forced-air  furnaces,  and 
turning  off  the  pilot  light  on  a  gas 
furnace  during  the  summer 

(2)  Nighttime  Temperature  Setback, 
which  means  manually  lowering  the 
thermostat  control  setting  for  the 
furnace  during  the  heating  season  to  a 
maximum  of  55.  during  sleeping  hours: 
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(3)  Reducing  Thermostat  Settings  in 

Winter,  which  means-limiting  the 
mavimum  thermostat  control  setting  for 
the  furnace  to  68  'F.  during  the  heating 
season; 

(4)  Raising  Thermostat  Setting  in 
Summer,  which  means  setting  the 
thermostat  control  for  an  air  conditioner 
to  78   F.  or  higher  during  the  cooling 
season: 

(5)  Water  Flow  Reduction  in  Showers 
and  Faucets,  which  means  placing  a 
device  in  a  shower  head  or  faucet  to 
hmit  the  maximum  flow  to  three  gallons 
per  minute,  or  replacing  existing  shower 
heads  or  faucets  with  those  having  built- 
in  provisions  for  limiting  the  maximum 
flow  to  three  gallons  per  minute; 

(6)  Reducing  Hot  Water 
Temperatures,  which  means  manually 
setting  back  the  water  heater  thermostat 
setting  to  120  °F..  and  reducing  the  use  of 
heated  water  for  clothes  washing; 

(7)  Reducing  Energy  Use  When  a 
Home  is  Unoccupied,  which  means 
reducing  the  thermostat  setting  to  55   F. 
when  a  home  is  empty  for  four  hours  or 
longer  in  the  heating  season,  turning  an 
air  conditioner  off  in  the  cooling  season 
when  no  one  is  home,  and  turning  a 
water  heater  off  when  a  home  is  vacant 
for  two  days  or  longer; 

(8)  Plugging  Leaks  in  Attics. 
Basements,  and  Fireplaces,  which 
means  (i)  installing  scrap  insulation  or 
other  pliable  materials  in  gaps  around 
pipes,  ducts,  fans,  or  other  items  which 
enter  the  attic  or  basement  from  a 
heated  space,  (ii)  installing  fireproof 
material  to  plug  any  holes  around  any 
damper  in  a  fireplace,  and  (iii)  adding 
insulation  to  an  attic  or  basement  door, 

(9)  Sealing  Leaks  in  Pipes  and  Ducts, 
which  means  installing  caulking  in  any 
leak  in  a  heating  or  cooling  duct, 
tightening  or  plugging  any  leaking  joints 
in  hot  water  or  steam  pipes,  and 
replacing  washers  in  leaking  water 
valves;  and 

(10)  Efficient  Use  of  Shading,  which 
means  using  shades  or  drapes  [i)  to 
block  sunlight  from  entering  a  building 
in  the  cooling  season,  [ii)  to  allow 
sunlight  to  enter  during  the  heating 
season,  and  (iii)  to  cover  windows 
tightly  at  night  during  the  heating 
season. 

(h)  ESA.  The  term  "ESA"  means 
Subtitle  B  of  Title  V  of  the  Energy 
Security  Act,  Pub.  L.  96-294,  which 
amended  Part  1  of  Title  II  of  the 
National  Energy  Conservation  Policy 
Act  (NECPA). 

(i)  Governor.  The  term  "Governor" 
means  the  Governor  jr  chief  executive 
officer  of  a  State  or  his  designee;  or,  if  a 
State  agency  is  specifically  designated 
by  State  law  to  carry  out  any  function 
under  the  RCS  Program,  then  the  term 


'■Governor"  means  that  State  agency  for 
that  function. 

(j)  Home  Heating  Supplier.  The  term 
"home  heating  supplier"  means  a  person 
who  sells  or  supplies  home  heating  fuel 
(including  No.  2  heating  oil,  kerosene, 
butane,  and  propane)  to  an  eligible 
customer  for  consumption  in  a 
residential  building. 

(k)  Measure  Warranties.  (1)  The  term 
"manufacturer's  measure  warranty" 
means,  at  a  minimum,  a  written 
warranty  by  the  manufacturer  of  an 
energy  conservation  or  renewable 
resource  measure  that  the  eligible 
customer  for  whom  the  measure  is 
installed,  the  installation  contractor  who 
installs  the  measure,  and  the  seller  of 
the  measure  shall  be  entitled  to  obtain, 
within  a  reasonable  period  of  time  and 
at  no  charge,  appropriate  replacement 
parts  or  materials  for  those  measures 
found  within  one  year  from  the  date  of 
installation  to  be  defective  due  to 
materials,  manufacture,  or  design; 

(2)  The  term  "supplier's  measure 
warranty"  means,  at  a  minimum,  a 
written  warranty  equivalent  to  that 
referred  to  in  paragraph  (1)  of  this 
definition  provided  by  the  supplier  of  an 
energy  conservation  or  renewable 
resource  measure  to  persons  who 
purchase  the  measure  from  the  supplier; 

(3)  The  term  "contractor's  measure 
warranty"  means,  at  a  minimum,  a 
written  warranty  by  a  contractor 
installing  an  energy  conservation  or 
renewable  resource  measure  that  any 
defect  in  materials,  manufacture,  design, 
or  installation  found  within  one  year 
from  the  date  of  installation  shall  be 
remedied  without  charge  and  within  a 
reasonable  period  of  time. 

(1)  NECPA.  The  term  "NECPA"  means 
Part  1  of  Title  II  of  the  National  Energy 
Conservation  Policy  Act,  Pub.  L.  95-619, 
as  amended  by  Subtitle  B  of  Title  V  of 
the  Energy  Security  Act  (ESA)  and  by 
Title  I  of  the  Conservation  Service 
Reform  Act  of  1986  (CSRA). 

(m)  Nonregalated  Utility.  The  term 
"nonregulated  utility"  means  a  public 
utility  which  is  not  a  regulated  utility. 

(n)  Nonregulated  Utility  Plan.  The 
term  "nonregulated  utility  plan"  means 
a  plan  developed  pursuant  to  Subpart  D 
of  this  part. 

(o)  Participating  Home  Heating 
Supplier.  The  term  "participating  home 
heating  supplier"  means  a  home  heating 
supplier  that  has  elected  to  participate 
in  a  State  Plan  which  includes  home 
heating  suppliers. 

(p)  Program  Announcement.  The  term 
"program  announcement"  means  the 
RCS  program  information  and  offer  of 
services  required  to  be  provided  by  a 
covered  utility  or  participating  home 


UM  I 


heating  supplier  to  each  eligible 
customer  by  §  456.305. 

(q)  Program  Audit.  The  term  "program 
audit"  means  an  audit  in  which  the 
estimates  of  costs  and  energy  savings 
are  based  on  an  adequate  assessment, 
including  actual  measurements  or 
inspections,  as  appropriate,  performed 
on-site  by  the  auditor,  of  the  building 
shell  and  of  the  space  heating,  space 
cooling,  and  water  heating  equipment  of 
the  residence  of  an  eligible  customer.  In 
the  case  of  residential  buildings 
containing  more  than  four  dwelling 
units,  the  program  audit  may  mean  an 
audit  in  which  the  estimates  of  costs 
and  energy  savings  are  based  on  a 
sampling  of  the  types  of  units  in  the 
building. 

(r)  Program  Information.  The  term 
"program  information"  means  the 
program  announcement  and  any 
information  dissemination  activities 
related  to  an  RCS  program. 

(s)  Program  Measures.  The  term 
"program  measures"  means  those 
energy  conservation  or  renewable 
resource  measures  which  the  Assistant 
Secretary  has  by  rule  determined  to  be 
appropriate  by  climatic  region  and  fuel 
use  category  and  which  are  found  in 
Appendix  1  to  this  part,  or  which  are 
determined  to  be  program  measures  by 
a  Governor  in  accordance  with 
§  456.315(b). 

(t)  Public  Utility.  The  term  "public 
utility"  means  any  person.  State  agency, 
or  Federal  agency  which  is  engaged  in 
the  business  of  selling  natural  gas  or 
electric  energy,  or  both  to  residential 
customers  for  use  in  residential 
buildings. 

(u)  Rate.  The  term  "rate  "  means  any 
price,  rate,  charge,  or  classification 
made,  demanded,  observed,  or  received 
with  respect  to  sales  of  electric  energy 
or  natural  gas,  any  rule,  regulation,  or 
practice  respecting  any  such  rate,  charge 
or  classification,  and  any  contract 
pertaining  to  the  sales  of  electric  energy 
or  natural  gas. 

(v)  Ratemaking  Authority.  The  term 
"ratemaking  authority"  means  authority 
to  fix,  modify,  approve,  or  disapprove 
rates. 

(w)  RCS  Program.  The  term  "RCS 
Program"  (Residential  Conservation 
Service  Program)  means  the  program 
required  to  be  implemented  by  covered 
utilities  pursuant  to  an  approved  State 
Plan,  an  alternative  State  plan,  an 
approved  Nonregulated  Utility  Plan,  or  a 
Federal  Standby  Plan. 

(x)  Regulated  Utility.  The  term 
"regulated  utility"  means  a  public  utility 
with  respect  to  whose  rates  a  State 
regulatory  authority  has  ratemaking 
authority. 
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(y)  Renewable  Resource  Measure. 
The  term  "renewable  resource  measure" 
means  the  following  measures  in  or  with 
respect  to  a  residential  building — 

[1]  Solar  Domestic  Hut  IVatcr 
Systems.  The  term  "solar  domestic  hot 
water  systems"  means  equipment 
designed  to  absorb  the  sun's  energy  and 
to  use  this  energy  to  heat  water  for  use 
in  a  residential  building  other  than  for 
space  heating,  including  thermostat  hot 
water  heaters. 

(2)  Active  Solar  Space  Heating 
Systems.  The  term  "active  solar  space 
heating  systems"  means  equipment 
designed  to  absorb  the  sun  s  energy  and 
to  use  this  energy  to  heat  living  space  by 
use  of  mechanically  forced  energy 
transfer  devices,  such  as  fans  or  pumps. 

(3)  Combined  Active  Solar  Space 
Heating  and  Solar  Domestic  Hot  Water 
System.  The  term  "combined  active 
solar  space  heating  and  solar  domestic 
hot  water  system"  means  equipment 
designed  to  perform  both  of  the 
functions  described  in  paragraphs  (1) 
and  (2)  of  this  definition. 

(4)  Wind  Energy  Devices.  The  term 
"wind  energy  devices  '  means 
equipment  that  uses  wind  energy  to 
produce  energy  in  any  form  for 
residential  purposes. 

(5j  Replacement  Solar  Swimming  Pool 
Heaters.  The  term  "replacement  solar 
swimming  pool  heaters"  means  a  device 
which  uses  the  sun's  energy  solely  for 
the  purpose  of  heating  swimming  pool 
water  and  which  displaces  the  use  of  a 
swim.ming  pool  heater  using  electricity, 
gas  or  other  fossil  fuels. 

(z)  Residential  Building.  The  term 
"residential  building"  means  any 
building  used  for  residential  occupancy 
which — 

(1)  Is  not  a  new  building  to  which  final 
standards  under  section  304(a]  of  the 
Energy  Conservation  and  Production 
Act  apply:  and 

(2)  Has  a  system  for  heating  or 
cooling,  or  both. 

(aa)  Secretary.  The  term  "Secretary" 
means  the  Secretary  of  Energy. 

(bb)  State.  The  term  "State"  means  a 
State,  the  District  of  Columbia  and 
Puerto  Rico. 

(cc)  State  .■\gpncy.  The  term  "State 
agency"  means  a  State,  a  political 
subdivTsion  thereof,  or  any  agency  or 
instrumentality  of  either. 

(dd|  State  Plan.  The  term  "State  Plan" 
means  a  plan  developed  pursuant  to 
Subpart  B  and  C  of  this  part. 

(ee)  State  Regulatory  Autbonty.  The 
term  "State  regulatory  authority"  means 
any  State  agency  which  has  ratemaking 
authority  with  respect  to  the  sales  of 
electric  energj'  or  natural  gas  by  any 
public  utility  (other  than  by  such  State 
agency),  except  that  in  the  case  of  a 


public  utility  with  respect  to  which  the 
Tennessee  Valley  Authority  has 
ratemaking  authority,  such  term  means 
the  Tennessee  Valley  Authority, 

(ff)  TVA.  The  term  "TV'A  "  means  the 
Tennessee  Valley  Authority. 

§456.106     [Reserved] 

§456.107    Termination. 

Effective  June  30,  1989.  in  accordance 
with  Section  228  of  NECPA.  all 
authority,  including  the  authority  to 
enforce  any  prohibitions,  under  this  part 
shall  terminate,  except  that  such 
expiration  shall  not  affect  any  action  or 
proceeding  based  upon  an  act 
com.mitted  prior  to  midnight  June  30. 
1989.  and  not  finally  dete.'^mined  by  such 
date.  This  section  shall  not  apply  to 
Subpart  M  of  this  part 

Subpart  B— Preparation,  Submission, 
and  Approval  of  State  Plans  and 
Temporary  Programs 

§  456.201    Scope. 

This  subpart  identifies  the 
responsibilities  of  the  States  and  the 
Tennessee  Valley  Authority  (TVA)  in 
the  preparation  and  submission  of  State 
Plans;  the  procedures  for  approval  of  the 
State  Plan  by  the  Assistant  Secretary; 
and  the  procedures  for  submission  and 
criteria  for  approval  of  Temporary 
Programs. 

§  456.202    Initial  submission. 

If  a  State  intends  to  submit  a  State 
Plan,  the  Governor  shall  submit  by 
January  6.  1980,  a  list  of  nonregulafed 
covered  utilities,  if  any.  operating  in  the 
State  which  will  be  subject  to  the  State 
Plan. 

§  456.203    Notice,  comment,  and  public 
hearing. 

Prior  to  sui)mission  of  the  State  Plan 
to  the  Assistant  Secretary'  for  approval, 
the  Governor  shall  provTde  for 
meaningful  public  notice,  an  opportunity 
for  public  comment,  and  public  hearing. 

§  456.204     Procedures  for  submission  and 
approval  of  State  Plans. 

(a)  Wbo  sball  submit.  Three  (3)  copies 
of  the  proposed  State  Plan  shall  be 
submitted  to  the  Assistant  Secretary  by 
either; 

(1)  The  Governor  of  the  State;  or 

(2)  The  TVA  with  respect  to  all 
covered  utilities  over  which  the  TVA 
has  ratemaking  authority  and.  in  the 
discretion  of  TV.'^,  with  respect  to  any 
covered  utilit\'  over  which  the  TVA  and 
another  State  Regulatory  Authority  have 
ratemaking  authority. 

(b)  Time  for  submission.  The 
proposed  State  Plan  shall  be  submitted 
by  June  4, 1980.  unless  the  lime  for 


submission  has  been  extended  by  the 
Assistant  Secretary,  upon  request  of  the 
Governor,  for  good  cause  shown. 

(c)  Approval.  If  a  proposed  State  Plan 
meets  the  criteria  of  Subparts  B  and  C  of 
this  part,  the  .Assistant  Secretary  shall 
approve  it  within  90  days  of  the  diiie  the 
proposed  State  Plan  was  submitted, 

(d)  Disapproval.  (1)  If  a  proposed 
State  Plan  does  not  meet  the  criteria  of 
Subparts  B  and  C  of  this  part,  the 
Assistant  Secretary  shall,  within  90  days 
of  the  date  the  proposed  State  Plan  was 
submitted,  disapnroxe  the  proposed 
State  Plan  in  writing  and  shall  specify  in 
writing  the  grounds  for  disapproval. 

(2)  Within  60  days  of  the  date  of 
disapproval  of  a  proposed  State  Plan,  or 
such  longer  period  as  the  Assistant 
Secretary  may  determine,  for  good  cause 
shown,  the  Governor  may  submit 
another  proposed  State  Plan. 

(e)  Amendments.  The  Governor  may 
submit  proposed  amendments  to  an 
approved  State  Plan  at  any  time.  The 
Assistant  Secretary  shall  approve  or 
disapprove  a  proposed  amendment 
within  90  days  of  receipt  of  the  proposed 
amendment. 

§  456.205    Home  heating  suppliers. 

If  the  Go\  emor  submits  a  plan 
applicable  to  home  heating  suppliers  in 
the  State,  it  shall  be  a  part  of  the  State 
Plan  and  shall  be  submitted  in 
accordance  with  the  procedures  of  this 
subpart  applicable  to  the  submission  of 
the  State  Plan. 

5  456.206    Tennessee  Valley  Authority 
(TVA). 

In  this  part,  except  as  otherwise 

specified,  references  to  the  Governor 
shall  be  deemed  to  refer  also  to  the  TVA 
and  references  to  the  State  Plan  shall  be 
deemed  to  refer  also  to  the  TV  .A  Plan. 
References  in  this  part  to  a  State  as  a 
geographic  area  shall,  with  respect  to 
the  TVA  Plan,  be  referenced  to  the 
service  areas  of  the  covered  utilities 
subject  to  the  TVA  Plan,  Reference  in 
this  part  to  a  State  as  a  governmental 
entity  (other  than  references  to  State 
laws  or  regulations)  or  to  any  State 
Agency  or  officer  shall  be  deemed  to 
refer  also  to  the  T\'A. 

§  456.207     Temporary  Programs. 

(a)  Definition  of  Temporary  Program. 
A  Temporary  Program  is  a  plan  or  a  part 
of  a  Slate  Plan  which  exempts  in  whole 
or  in  part  for  a  specified  period,  to  be 
determined  by  the  Assistant  Secretary, 
one  or  more  utilities  from  one  or  more  of 
the  following  provisions — 

(1)  The  requirements  for  preparing 
and  distributing  the  Program 
Announcement  dt-scribed  in  §  456,305: 
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11]  The  requirements  for  offering  and 
performing,  audits  described  in 
§  45(3.306; 

(3)  The  requirements  concerning 
accounting  and  payment  of  costs 
described  in  §  456.30y; 

(4)  The  requirements  regarding  billing 
of  costs,  repayment  of  loans,  and 
termination  of  service  described  in 

§  456.310;  and 

(5)  The  prohibition  against  supplying 
and  installing  by  covered  utilities 
described  in  §  456.502(a). 

l!))  Continuation.  Temporary  programs 
appro'vod  by  the  Secretary  prior  to 
August  28,  1986,  may  be  extended  until 
such  date  as  determined  by  the 
Secretary. 

(c)  Fcdtval  Standby  Authority.  The 
Federal  Standby  Authority  described  in 
Subpart  F  shall  not  be  exercised  with 
respect  to  a  covered  utility  which 
either— 

(1  j  Is  subject  to  an  approved 
Temporary  Program:  or 

(2)  Was  subject  to  an  approved 
T.T.iporary  Program  which  has 
terminated  and  such  covered  utility  will 
be  sub|ect.  within  a  reasonable  time  to 
be  determined  by  the  Assistant 
Secretary,  to  an  adequately 
implemented  approved  State  Plan  or 
Xonrcgulated  Utility  Plan. 

§  456.208     Status  of  Plans  Approved  Prior 
to  CSHA. 

Any  residential  energy  conservation 
plan  approved  by  the  Secretary  before 
August  28, 1986.  shall  continue  as 
approved,  provided  certification  is  made 
to  the  Secrf  tary  that — 

(.i)  The  plan  will  continue  until  June 
-JO,  1989.  and  one  more  program 
announcement  will  be  made; 

|li)  The  definition  of  "residential 
building"  will  be  amended  to  "any 
building  used  Tjr  residential  occupancy 
which  is  not  a  new  building  to  which 
final  standards  under  section  ;304(a)  of 
the  Energy  Conservation  and  Production 
Act  apply  and  which  has  a  system  for 
heating  or  cooling,  or  both;  and 

(c)  Program  coverage  will  include 
multi-family  buildings  containing  five  or 
more  units  when  the  dwelling  units  are 
individually  metered  for  heating  or 
cooling. 

Subpart  C— Content  of  State  Plans 

§  456.301     Scope. 

This  subpart  prescribes  the  minimum 
requirem.ents  for  the  content  of  State 
Plans.  The  State  may  include  additional 
information  and  provide  additional 
requirements  in  the  State  Plan  for  the 
RCS  Program  if  such  information  and 
requirements  are  not  specifically 
prohibited  by  these  rules  or  by  any 


applicable  law  or  regulation.  All 
references  in  this  subpart  to  covered 
utilities  apply  to  regulated  and 
nonregulated  covered  utilities  subject  to 
the  State  Plan 

§  456.302    Coverage  of  State  Plan. 

(a)  Regulated  utilities.  All  regulated 
utilities  providing  utility  service  in  a 
State  which  meet  the  definition  of 
"covered  utility"  m  §  456.105  shall  be 
subject  to  the  State  Plan  and  shall  be 
identified  in  the  State  Plan. 

(b)  Nonregulated  utilities.  The  State 
Plan  shall  identify  which  nonregulated 
covered  utilities,  if  any,  are  covered 
under  the  State  Plan. 

(c)  Home  heating  suppliers.  The  State 
Plan  shall  state  whether  it  includes  an 
RCS  Program  for  home  heating 
suppliers. 

(d)  Temporary  Programs.  The  State 
Plan  shall  identify  any  covered  utilities 
for  which  a  request  for  a  Temporary 
Program  provision  has  been  submitted, 
and  describe  or  attach  such  provision 
for  each  such  utility. 

§  456.303    Procedures  for  enforcing 
compliance  witti  State  Plan. 

(a)  For  the  purposes  of  this  section  the 
term  "RCS  participant"  means  any 
person  or  entity  directly  governed  by  the 
State  Plan,  including  covered  utilities, 
and  participating  home  healing 
suppliers. 

(b)  The  State  Plan  shall  require  each 
RCS  participant  to  comply  with  the 
State  Plan. 

(c)  The  State  Plan  shall  contain 
adequate  procedures  for  enforcing 
compliance  with  the  State  Plan  by  each 
RCS  participant. 

§  456.304    State  monitoring  of  utility 
supply,  installation,  and  financing. 

The  State  Plan  shall— 

(a)  Contain  procedures  to  ensure  that 
covered  utilities  which  supply,  install  or 
finance  the  sale  or  installation  of  energy 
conservation  or  renewable  resource 
measures  shall — 

(1)  Charge  fair  and  reasonable  prices 
and  interest  rates,  which  shall  be 
determined  by  periodic  review  of 
comparative  prices  and  interest  rates  by 
a  State  designated  agency; 

(2)  Conduct  such  activities  in  a 
manner  which  does  not  have  a 
substantial  adverse  effect  upon 
competition  or  involve  the  use  of  unfair, 
deceptive,  or  anticompetitive  acts  of 
practices; 

(3)  When  undertaking  to  finance  a 
lending  program  for  such  measures 
through  financial  institutions,  seek  funds 
for  such  financing  from  financial 
institutions  located  throughout  the  area 
covered  by  the  lending  program  (to  the 
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extent  each  such  utility  determines 
feasible,  consistent  with  good  business 
practice,  and  not  disadvantageous  to  its 
customers);  and 

(4)  Meet  the  requirements  of  §  456504 
if  they  undertake  supply  or  installation 
activities  under  §  456.504. 

(b)  Require  any  utility  undertaking  a 
program  involving  the  supply  or 
installation  of  any  energy  conservation 
or  renewable  resource  measure  as 
permitted  by  §  458.504,  or  providing 
financing  for  the  purchase  or  installation 
of  any  such  measure,  to  notify  the 
Assistant  Secretary  when  such  program 
becomes  effective. 

§  456.305    Program  announcement. 

(a)  Distribution  and  content.  The  State 
Plan  shall  require  each  covered  utility 
and  each  participating  home  heating 
supplier  to  provide  each  eligible 
customer,  no  later  than  six  months  after 
approval  of  the  State  Plan  and  every 
two  years  thereafter,  but  not  more  than 
once  during  the  period  from  August  28, 
1986  to  June  30. 1989,  with  the  following: 

(1)  A  list  of  the  program  measures  for 
the  category  of  residential  buildings 
owned  or  occupied  by  such  eligible 
customer. 

(2)  A  reasonable  estimate  (or  range  of 
estimates)  of  the  savings  in  energy  costs 
for  a  specified  period  of  time  which  are 
likely  to  result  from  installation  of  each 
of  the  program  measures  in  a  typical 
building  or  buildings  in  such  category. 

(3)  A  list  of  the  energy  conserving 
practices  which  shall  be  developed  by 
the  Governor.  Such  practices  may 
include  the  practices  defined  in 
§456.105. 

(4)  A  reasonable  estimate  (or  range  of 
estimates)  of  the  savings  in  energy  costs 
for  a  specified  period  of  time  which  are 
likely  to  result  from  the  adoption  of  the 
practices,  individually  or  as  a  group. 

(5)  An  offer  to  perform  the  service 
required  to  be  offered  under  §  456.306 
(Program  Audits)  and  a  description  of 
the  service.  The  offer  of  the  program 
audit  may  be  conditioned  upon  a 
nondiscriminatory  factor  such  as  serving 
one  geographic  area  at  a  time  or  serving 
a  certain  type  of  energy  user  first. 

(b)(1)  The  State  Plan  shall  specify 
whether  a  covered  utility  or 
participating  home  heating  supplier  is 
permitted  or  prohibited  from  including 
with  the  program  information  any 
advertising  for  the  sale,  installation  or 
financing  by  any  supplier,  contractor,  or 
lender  (including  the  covered  utility)  of 
any  program  measure. 

(2)  If  advertising  is  permitted,  the 
State  Plan  shall  contain  procedures  to 
ensure  that  such  advertising  does  not 
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unfairly  discriminate  against  any 
person. 

(c)  Calculation  procedures.  The  State 
Plan  shall,  with  respect  to  estimates  of 
the  savings  required  under 

§  456.305(a)(2),  describe  the  procedures 
by  which  such  estimates  shall  be  made. 

(d)  New  customers.  (1)  A  new 
customer  is  a  person  who  becomes  an 
eligible  customer  after  a  distribution  of 
the  Program  Announcement  but  before 
June  30,  1989. 

(2)  The  State  Plan  shall  require, that 
each  covered  utility  and  participating 
home  heating  supplier  provide  each  new 
customer  within  60  days  of  such 
customer  becoming  a  new  custonier  with 
the  information  required  in  §  456.30,'i(a). 

(3)  The  State  shall  require  that  a 
covered  utility  or  participating  home 
heating  supplier  retain  in  its  files  for  not 
less  than  five  years  a  copy  of  each 
report  of  each  program  audit  perform.ed 
pursuant  to  the  State  Plan  which  shall 
be  available  to  any  subsequent  owner 
without  charge.  The  State  Plan  shall 
require  that  a  covered  utility  or 
participating  home  heating  supplier 
inform  each  subsequent  eligible 
customer  who  is  an  owner  of  a 
residential  building,  or  dwelling  unit 
therein,  of  the  availability  of  this  report. 

(e)  The  State  Plan  shall  prohibit  unfair 
discrimination  among  measures,  eligible 
customers,  suppliers,  contractors,  and 
lenders  in  the  content  of.  and  in  the 
providing  of,  information  required  under 
this  section. 

§  456.306    Requirements  for  program 
audits. 

(a)  Timing  of  program  audit.  The  State 
Plan  shall  require  that  each  covered 
utility  participating  home  heating 
supplier  shall  provide  a  program  audit  to 
each  eligible  customer  within  a 
reasonable  time  after  the  request  for  an 
audit. 

(b)  Content  of  program  audit.  (1)  The 
State  Plan  shall  describe  the  program 
audit  services  to  be  offered  by  utilities 
and  participating  home  heating  suppliers 
and  shall  require  at  a  minimum  that 
covered  utilities  and  participating  home 
heating  supplier  provide  (either  directly 
or  through  one  or  more  auditors  under 
contract),  upon  request,  to  each  eligible 
customer  a  program  audit  which 
addresses  the  applicable  program 
measures  and  identifies  the  applicable 
energy  conserving  practices  which  shall 
be  developed  by  the  Governor.  Such 
practices  may  include  those  practices 
defined  in  §  456.105. 

(Z)  The  State  Plan  may  allow  the 
auditor  in  each  program  audit  to 
determine  the  applicability  of  each 
program  measure  in  ihat  residence 
based  on  applicability  criteria  set  forth 


in  the  State  Plan  subject  to  DOE 
approval;  and.  in  the  case  of  residential 
buildings  containing  more  than  four 
dwelling  units,  based  on  either  the 
above  or  DOE  applicability  criteria  and 
usage  cut-off  procedures,  as  set  forth  in 
Appendix  III.  If  a  program  measure  is 
not  applicable,  then  the  requirements  of 
this  section  to  provide  estimates  of  the 
cost  and  savings  of  installation  of  such 
measure  m  such  residence  do  not  apply. 

(3)  The  State  Plan  shall  contain 
procedures  to  assure  the  validity  of  the 
program  audit  with  respect  to  all 
program  measures. 

(4)  The  State  Plan  shall  require  the 
auditor  to  offer  at  the  time  of  the  audit 
to  provide  the  customer  at  a  minimum 
with  a  written  sample  of  the  typical 
format  of  the  audit  results  and  a  brief 
explanation  of  how  to  interpret  such 
results. 

(5)  The  State  Plan  shall  allow  auditors 
to  perform  a  program  audit  only  for 
those  measures  or  products  approved  by 
the  Governor. 

(c)  Results  of  program  audit.  (1)  The 
State  Plan  shall  require  that  the  utility 
provide  the  following  information  in 
writing  to  each  eligible  customer  who 
receives  a  program  audit — 

(i)  An  estimate  of  the  total  cost, 
expressed  in  dollars  or  a  range  of 
dollars,  of  installation  by  a  contractor  of 
each  applicable  program  measure  as 
designated  in  the  Table  of  Program 
Measures  (.Appendix  I); 

(ii)  An  estimate  of  the  total  cost, 
expressed  in  dollars  or  a  range  of 
dollars,  of  purchase  by  the  customer  of 
each  applicable  program  measure  as 
designated  in  the  Table  of  Program 
Measures  (.'\ppendix  I); 

(iii)  An  estimate  of  the  energy  savings. 
expressed  in  dollars  or  a  range  of 
dollars,  of  each  applicable  program 
measure  addressed  by  the  program 
audit. 

(2)  The  State  Plan  shall  require  any 
utility  which  does  not  provide  in-person 
results  of  audits  to  provide  customers 
with  the  opportunity  to  discuss  the 
results  of  the  audit  with  a  qualified 
person. 

(3)  The  State  Plan  shall  allow  utilities 
to  provide  audit  results  only  for  those 
measures  or  products  approved  by  the 
Governor. 

(d)  Prohibitions.  (1)  The  State  Plan 
shall  prohibit  covered  utilities  and 
participating  home  heating  suppliers 
from  discriminating  unfairly  among 
eligible  customers  in  providing  program 
audits. 

(2)  The  State  Plan  shall  prohibit  any 
auditor  from  recommending  any 
supplier,  contractor,  or  lender  who 
supplies,  installs,  or  finances  the  sale  or 
installation  of  any  program  measure  if 


such  reconimendation  would  unfairly 
discriminate  among  such  suppliers, 
contractors,  or  lenders. 

(3)  The  State  Plan  shall  prohibit  any 
unfair  discrimination  among  program 
measures. 

(e)  Program  audits  of  furnaces.  The 
State  shall  require  that,  in  order  for  an 
auditor  of  a  covered  utility  or 
participating  home  heating  supplier  to 
provide  cost  and  savings  estimates  for 
furnace  efficiency  modifications  with 
respect  to  a  furnace  which  uses  as  its 
primary  source  of  energy  any  fuel  or 
source  of  energy  other  than  the  fuel  or 
source  of  energy  sold  by  that  covered 
utility  or  participating  home  heating 
supplier,  the  eligible  customer  must 
request  such  audit  in  writing. 

[f]  Qualifications  for  program 
auditors.  The  State  Plan  shall  require 
that  each  person  who  performs  a 
program  audit  pursuant  to  the  State  Plan 
shall  be  qualified  to  perform  the 
necessary  measurements  and 
inspections  to  determine  the  estimated 
cost  of  purchasing  and  installing  the 
recommended  program  measures  and 
the  savings  in  energy  costs  that  are 
likely  to  result  from  the  installation  of 
such  measures. 

§456.307     f  Reserved 

§456.308     I  Reserved 

§  456.309    Accounting  and  payment  of 
costs. 

(aj  Accounting.  The  State  Plan  shall 
require  with  respect  to  Federally 
mandated  measures,  and  may  permit 
with  respect  to  costs  or  revenues 
directly  associated  with  State  measures, 
that  all  amounts  expended  or  received 
by  a  covered  utility  which  are 
attributable  to  the  RCS  Program, 
including  any  penalties  paid  under 
Subpart  F  (Federal  Standby  Authority), 
shall  be  accounted  for  on  the  books  and 
records  separately  from  amounts 
attributable  to  all  other  activities  of  the 
covered  utility, 

(b)  Payment  of  costs.  The  State  Plan 
shall  require  that  covered  utilities  treat 
costs  as  described  below  and  shall 
describe  how  the  costs  described  in 
paragraph  (b)(2)  of  this  section  will  be 
treated; 

(1)  All  amounts  expended  by  a 
covered  utility  in  providing  the 
information  required  under  §  456.305(a) 
and  in  conducting  all  public  education 
and  program  promotion  directly  related 
to  providing  information  about  a  utility's 
RCS  Program  shall  be  treated  as  a 
current  expense  of  providing  utility 
service  and  be  charged  to  all  ratepayers 
of  the  covered  utility  in  the  same 
manner  as  other  current  operating 
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expenses  of  providing  such  utility 
service; 

(2)  The  cost  of  the  following  program 
elements  shall  be  recovered  in  the 
manner  specified  by  the  State  regulatory 
authority  (in  the  case  of  a  regulated 
utility)  or  the  nonregulated  utility 
(except  that  the  amount  that  may  be 
recovered  directly  from  a  residential 
customer  for  whom  the  activities 
described  in  §  453  309(b)(2)(ii)  are 
performed  shall  not  exceed  a  total  of  S15 
per  dwelling  unit  or  the  actual  cost  of 
such  activities,  whiihever  is  less); 

(i)  AdministPdtive  and  general 
expenses,  including  those  associated 
with  program  audits  and  customer 
billir;g  ser\'ices,  and 

(ii)  Project  management  requirements, 
including  the  providing  of  program 
audits;  and 

(3)  In  determining  the  amount  to  be 
recovered  directly  from  customers  as 
provided  in  paragraph  {b)(2]  of  this 
section,  the  State  regulatory  authority 
(in  the  case  of  a  regulated  utility)  or  the 
nonrcgulated  utility  shall  take  into 
consideration,  to  the  extent  practicable, 
the  eligible  customers'  ability  to  pay  and 
the  likely  levels  of  participation  in  the 
utility  program  which  will  result  from 
such  reco\ery. 

(cj  Dupj'h  ation  ofainlits.  (1)  In  areas 
where  a  residential  customer  is  an 
eligible  customer  of  more  than  one 
covered  utility,  the  Governor,  or  the 
covered  nonreguiated  utility,  as 
appropriate,  may  include  in  a  State  Plan 
or  a  Nonregu'aied  Utility  Plan 
procedures  to  ensure  that  each  eligible 
customer  may  receive  an  RCS  audit 
from  only  one  of  these  covered  utilities. 

(2)  No  utility  should  be  required  to 
make  more  than  one  audit  of  a 
residential  building  or  dwelling  unit 
therein  unless  a  new  owner  requests  a 
subsequent  audit. 

§  456.310    Customer  billing,  repayment  of 
loans,  and  termination  of  service. 

The  State  Plan  shall  require  that — 
(a)  Cus'omer bill.jii;.  Every  charge  by 
a  covered  utility  or  a  participating  home 
heating  supplier  to  a  customer  for  any 
portion  of  the  costs  of  carrying  out  any 
activity  pursuant  to  the  State  Plan  that 
is  charged  to  the  residential  customer 
for  whom  such  activity  is  performed 
(including  repayment  of  a  loan)  and  that 
is  included  on  a  billing  for  utility  service 
submitted  by  the  utility  or  home  heating 
supplier  to  such  residential  customer 
shall  be  stated  separately  on  such 
billing  from  the  cost  of  providing  utility 
or  fuel  service.  .Nothing  in  this 
paragraph  shall  be  construed  so  as  to 
require  that  charges  to  the  customer  for 


activities  performed  pursuant  to  the 
State  Plan  must  be  included  on  the  bill 
for  periodic  utility  service. 

(b)  Repayment  of  loans.  (1)  In  the  case 
of  any  loan  by  a  covered  utility,  the 
utility,  with  the  approval  of  the 
customer,  shall  permit  repayment  of  the 
loan  as  part  of  the  periodic  utility  bill. 

(2)  In  the  case  of  any  loan  for  the 
purchase  or  installation  of  program 
measures  made  by  a  participating  home 
heating  supplier  under  the  RCS 
Program — 

(ij  The  participating  home  heating 
supplier  shall  permit  the  eligible 
customer  to  include  repayment  of  the 
loan  in  such  customer's  payment  of  his 
periodic  fuel  bill  over  a  period  of  not 
less  than  three  years,  unless  the  eligible 
customer  chooses  a  shorter  repayment 
period; 

(ii)  A  lump-sum  payment  of 
outstanding  principal  and  interest  may 
be  required  by  the  lender  upon  default 
in  payment  (as  determined  under 
applicable  law)  from  the  eligible 
customer,  and 

(iii)  No  penalty  shall  be  imposed  by  a 
home  heating  supplier  for  payment  of  all 
or  any  portion  of  the  outstanding  loan 
amount  prior  to  the  date  such  payment 
would  otherwise  be  due. 

(c)  Termination  of  service.  No  covered 
utility  or  participating  home  heating 
supplier  shall  terminate  utility  or  fuel 
sen/ice  to  any  customer  for  any  default 
by  such  customer  for  payments  due  for 
any  services  under  the  RCS  Program. 

§456.311     (Reserved) 

§  456.312    Complaints  processing  and 
redress  procedures. 

The  State  Plan  shall  contain 
procedures — 

(a)  For  resolving  complaints  against 
persons  who  sell  or  install  energy 
conservation  or  renewable  resource 
measures  under  the  RCS  Program;  and 

(b)  To  assure  that  any  person  who 
alleges  any  injury  resulting  from  a 
violation  of  any  State  Plan  provision 
shall  be  entitled  to  redress. 

§  456.313    Coordination. 

The  State  Plan  shall  provide 
procedures  to  ensure  effective 
coordination  between  the  RCS  Program 
and  all  local.  State,  and  Federal  energy 
conservation  programs  within  and 
affecting  the  State. 

§456.314     Home  treating  suppliers. 

(a)  Consideration  of  limited  resources. 
If  a  Slate  Plan  covers  home  heating 
suppliers,  it  shall,  within  the  terms  of  the 
requirements  of  this  subpart,  take  into 
account  the  limited  resources  of  small 
home  heating  suppliers. 


(b)  Participation  and  withdrawal.  The 
State  Plan,  if  it  includes  home  heating 
suppliers,  shall  include  a  procedure  by 
which  the  Governor  shall  allow  a  home 
heating  supplier  to  participate  in  the 
RCS  Program.  The  State  Plan  shall  also 
allow  a  home  heating  supplier  to 
withdraw  voluntarily  from  the  RCS 
Program. 

(c)  Waiver  of  requirements.  The  State 
Plan  shall  contain  a  procedure  by  which 
the  Governor  may  waive  for  any 
participating  home  heating  supplier  any 
requirement  of  the  State  Plan,  except 
those  listed  below,  upon  a 
demonstration  to  the  Governor's 
satisfaction  that  the  resources  of  such 
supplier  do  not  enable  it  to  comply  with 
the  particular  requirement.  The 
requirements  which  the  Governor  shall 
not  waive  are  the  following  sections 
which  prohibit  anticompetitive  activities 
or  unfair  discrimination  by  covered 
utilities  or  participating  home  heating 
suppliers — 

(1)  Section  456.306(c)  (Prohibitions 
concerning  program  audits);  and 

(2)  Section  456.306(d)  (Furnace  audits). 

§456.315    Program  measures. 

(a)  The  State  Plan  shall  contain  a  list 
of  the  program  measures.  This  list  shall 
contain  either  those  energy  conservation 
and  renewable  resource  measures 
identified  in  Appendix  I  to  this  rule  as 
program  measures  for  that  State,  or  a 
list  of  energy  conservation  and 
renewable  resource  measures 
determined  to  be  program  measures  by 
the  Governor  in  accordance  with 
paragraph  (b)  of  this  section. 

(b)(1)  The  Governor  may  exclude  from 
the  State  RCS  Program,  any  program 
measure  identified  in  Appendix  1  as  a 
program  measure  for  that  State  on  the 
following  bases: 

(i)  When,  by  substituting  State 
derived  data,  the  program  measure  has 
a  payback  period  (P)  of  more  than  seven 
years,  as  determined  by  dividing  the 
installed  first  cost  (F)  less  any  Federal 
and  State  (at  the  discretion  of  the 
Governor)  fax  credits  (T),  by  the  first 
year  energy  savings  in  dollars  (S), 


P  = 


F-T 


P>7  years, 
and/or 


(ii)  When,  by  substituting  a  State 
specific  prototypical  house,  it  is 
determined  that  the  program  measure 
has  a  payback  period  (Pj  of  more  than 
seven  years  pursuant  to  the  formula  in 
paragraph  (b)(l)(i)  cf  this  section. 


UM  I 
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(2)  The  State  Plan  shall  contain  data 
to  substantiate  any  exclusion  pursuant 
to  paragraphs  (b)(1)  (i)  or  (ii)  of  this 
section. 

(c)  The  Governor  may  add  any 
measure  not  identified  in  Appendix  I  as 
a  program  measure  for  that  State,  to  the 
State  RCS  Program  without  DOE 
approval. 

§  456.316    Reporting  and  recordkeeping. 

(a)  The  State  Plan  shall  contain 
provisions  to  assure  that  a  report  is 
submitted  to  the  Assistant  Secretary  no 
later  than  July  1, 1982,  and  annually 
thereafter  through  June  30, 1989, 
covering  the  twelve-month  period 
ending  the  preceding  April  1. 

(b)(1)  The  report  shall  include — 

(i)  The  number  of  energy  audits 
requested,  and/or  provided; 

(li)  The  nature  and  status  of  any  direct 
financing  activities  or  exempted  or 
W'aived  supply  or  installation  activities 
engaged  in  by  the  utilities; 

(iii)  Estimated  State  costs  and  utility 
costs  of  implementing  the  program;  and 

(iv)  The  general  nature  and 
approximate  number  of  complaints 
received  about  the  program  and  the 
operation  of  the  complaints  processing 
procedures  of  §  4,56.309  in  the  State. 

(2)  The  report  shall  also  contain  a 
copy  of  any  program  announcement  not 
already  provided. 

(c)  The  State  Plan  shall  contain 
procedures  to  assure  that  a  copy  of  the 
data  collected  during  each  audit  and  a 
copy  of  the  costs  and  savings  presented 
to  the  customer  receiving  the  audit  are 
retained  on  file  for  five  years  from  the 
date  of  the  audit. 

(d)  Any  other  provisions  of  this 
section  notwithstanding,  the  Assistant 
Secretary  may,  as  he  deems  essentia!  to 
Departmental  implementation  of 
program  responsibilities  and  subject  to 
approval  of  0MB  under  the  provisions 
of  the  Paperwork  Reduction  Act  (Pub.  L. 
96-511)— 

(1)  Require  additional  information; 
and 

(2)  Waive  any  reporting  and 
recordkeeping  requirements,  except  the 
recordkeeping  requirements  in 
paragraph  (c)  of  this  section. 

§  456.3 1 7    Quality  assurance. 

The  State  Plan  shall  contain 
procedures  to  ensure  that  reasonable 
levels  of  effectiveness  and  safety  are 
maintained  in  the  supply  and 
installation  of  measures  under  the  RCS 
Program. 

Subpart  D— Nonregulated  Utility  Plans 

§  456.401    Scope. 

This  subpart  identifies  the 
responsibilities  of  covered  nonregulated 


utilities  not  subject  to  a  State  Plan  for 
the  preparation  and  submission  of 
.Nonregulated  Utility  Plans,  the 
procedures  for  approval  of  Nonregulated 
Utility  Plans  by  the  Assistant  Secretary, 
and  the  minimum  requirements  for  the 
content  of  Nonregulated  Utility  Plans. 

§  456.402    Coverage. 

This  subpart  shall  apply  to  all 
nonregulated  utilities  which  are  not 
covered  by  a  State  Plan. 

§  456.403     Notice,  comment,  and  public 
hearing. 

Prior  to  submission  of  the 
Nonregulated  Utility  Plan  to  the 
Assistant  Secretary  for  approval,  the 
nonregulated  utility  shall — 

(a)  Notice  and  comment.  Provide 
meaningful  public  notice  of  the 
requirement  for  the  nonregulated  utility 
to  submit  a  Nonregulated  Utility  Plan. 

(b)  Hearing.  Hold  at  least  one  public 
hearing  in  the  nonregulated  utility's 
service  area  for  the  purpose  of  hearing 
testimony  and  receiving  comments  on 
the  content  of  the  proposed 
Nonregulated  Utility  Plan. 

§  456.404    Procedures  for  submission  and 
approval  of  Nonregulated  Utility  Plans. 

(a)  Submission.  Each  utility  subject  to 
this  subpart  shall  submit  to  the 
Assistant  Secretary  a  proposed 
Nonregulated  Utility  Plan  by  June  4, 
1980.  unless  the  time  for  submission  has 
been  extended  by  the  Assistant 
Secretary  for  good  cause  shown  upon 
request,  of  the  nonregulated  utility. 

(b)  Approval.  If  a  proposed 
Nonregulated  Utility  Plan  meets  the 
criteria  of  this  subpart,  the  Assistant 
Secretary  shall  approve  it  within  90 
days  of  the  date  the  proposed 
.Nonregulated  Utility  Plan  was 
submitted. 

(c)  Disapproval.  (1)  If  a  Nonregulated 
Utility  Plan  does  not  meet  the  criteria  of 
this  subpart,  the  Assistant  Secretary 
shall,  within  90  days  of  the  date  the 
proposed  Nonregulated  Utility  Plan  is 
submitted,  disapprove  the  proposed 
Nonregulated  Utility  Plan  and  specify  in 
writing  grounds  for  disapproval, 

(2)  Within  60  days  of  the  date  of 
disapproval  of  a  proposed  .Nonregulated 
Utility  Plan,  or  such  longer  period  as  the 
Assistant  Secretary  may  determine 
pursuant  to  the  critena  of  paragraph  (a) 
of  this  section,  the  nonregulated  utility 
shall  submit  another  proposed 
Nonregulated  Utility  Plan. 

(d)  Amendments.  The  nonregulated 
utility  may  submit  proposed 
amendments  to  an  approved 
Nonregulated  Utility  Plan  at  any  time. 
The  Assistant  Secretary  shall  approve 
or  disapprove  a  proposed  amendment 


w  ithin  90  days  of  receipt  of  the  proposed 

amendment. 

§  456.405    Temporary  Programs. 

A  nonregulated  utility  may  operate  a 
Temporary  Program  as  defined  in 
§  456.207(a)  in  accordance  with  the 
provisions  of  §  456.207. 

§  456.406    Content  of  plans. 

(a)  General  requirements.  (1)  Except 
as  provided  in  this  section,  each 
Nonregulated  Utility  Plan  shall  meet  all 
the  requirements  for  State  Plans  in 
Subpart  C. 

(2)  Except  as  otherwise  provided  in 
this  section,  all  references  in  Subpart  C 
to— 

(i)  Covered  utilities  shall  be  deemed 
to  refer  to  utilities  subject  to  this 
subpart; 

(ii)  A  State  Plan  shall  be  deemed  to 
refer  to  a  Non-Regulated  Utility  Plan; 

(iii)  Participating  home  heating 
suppliers  shall  not  apply; 

(iv)  A  State  (as  a  governmental  entity, 
other  than  references  to  State  laws  or 
regulations)  or  any  State  Agency  or 
officer  shall  be  deemed  to  refer  to  the 
nonregulated  utility  submitting  the  Plan; 
and 

(v)  A  State  (as  a  geographic  area) 
shall  be  deemed  to  refer  to  the 
nonregulated  utility's  service  area. 

(b)  Utilizing  State  ser\'ices.  (Ij  In  a 
State  submitting  a  State  Plan,  a 
nonregulated  utility  may.  by  written 
understanding  with  the  appropriate 
State  agency,  utilize  services  which 
have  been  provided  for  in  the  State  Plan. 

(2)  If  a  Nonregulated  Utility  Plan 
utilizes  services  as  permitted  by  this 
paragraph,  all  references  in  the  State 
Plan  to  those  services  with  regard  to 
utilities  subject  to  the  State  Plan  shall  be 
deemed  to  refer  to  the  nonregulated 
utility. 

(3)  If  a  Nonregulated  Utility  Plan 
proposes  to  utilize  any  of  the  services 
pursuant  to  this  paragraph,  the  Plan 
shall  so  state  and  copies  of  the  written 
agreements  with  the  appropriate  State 
agencies  shall  be  included  with  the 
Nonregulated  Utility  Plan  in  the 
submission  to  the  .Assistant  Secretary. 

Subpart  E— Supply,  Installation,  and 
Financing  by  Utilities 

§  456.501    Scope  and  definitions, 
(a)  This  subpart  contains  the 
prohibition  against  a  utility's  supply  and 
installation  of  energy  conservation  and 
renewable  resource  measures.  It 
specifies  the  exemptions  to  this 
prohibition  and  the  procedures,  where 
applicable,  for  obtaining  these 
exemptions.  It  also  sets  forth  certain 


rnquirements  concerning  utility 
finnncing  programs. 

(b)  For  purposes  of  this  subpart— (1)  A 
"covered  utility"  means  a  covered 
utility,  any  company  which  is  owned  or 
controlled  by  such  a  utility,  or  any 
company  which  owns  or  controls  such  a 
utility: 

(2j  A  covered  utility  "installs"  a 
measure  whenever  the  contract  for 
installation  obligates  the  covered  utility 
to  install  the  measure: 

(3)  A  covered  utility  "supplies"  a 
measure  when  it  sells  a  measure  at 
re'ai!  or  leases  a  measure  to  an  eligible 
rusto.men  and 

(4)  A  covered  utility  "finances"  the 
supply  or  installation  of  a  measure  when 
the  loan  contract  names  the  utility  as 
the  lender. 

§  456.502     Prohibition. 

(a)  Except  as  provided  m  this  subpart, 
no  covered  utility  may  supply  or  install 
any  energy  conservation  or  renewable 
resource  measure 

(b)  Notwithstanding  §§  456. ,503- 
4,56.507.  no  covered  utility  may  supply, 
install,  or  finance  the  supply  or 
installation  of  any  energy  conservation 
or  renewable  resource  measure  if  the 
Ffderal  Trade  Commission,  pursuant  to 
Section  216(h)  of  NECPA.  or  a  State 
regulatory  au'honfy.  pursuant  to  State 
law,  has  determined  that  such  activity 
involves — 

(1)  Charging  unfair  or  unreasonable 
prices  or  rates  of  interest  with  respect  to 
t:ie  supply  and  install.ition  of  residential 
energv  conservation  measures:  or 

(2)  Ensaging  in  unfair  methods  of 
competition  or  unfair  or  deceptive  acts 
or  practices  with  respect  to  such  supply 
and  installation. 

(c)  Violations  of  this  section  are 
subject  to  a  civil  penalty  of  not  more 
than  S25.0OO  for  each  day  of  violation 
assessed  by  order  of  the  Assistant 
Secretary  pursuant  to  Section  216(h)  and 
219  of  .NECPA  and  §  456.606  of  these 

ri  ■!(■*. 

§  456.503     Exemption  for  certain  measures. 

The  prohibition  in  §  456.502|a)  shall 
not  apply  to  the  supply  or  installation  of 
(a)  furnace  efficiency  modifications,  (b) 
clock  thermostats,  and  (c)  devices 
associated  with  load  management 
techniques  for  the  type  of  energy  sold  by 
the  utility. 

§  456.504     Exemption  for  utility 
subcontractor  supply  and  installation. 

(a)  The  prohibition  contained  in 
§  4,56.502(d)  shall  not  apply  to  any 
energy  conservation  measure  or 
renewable  resource  measure  supplied  or 
installed  by  a  public  utility  through 
contracts  between  such  utility  and 


independent  suppliers  or  contractors 
where  the  customer  requests  such 
supply  and  installation  and  each 
supplier  or  contractor — 

(1)  Is  not  subject  to  the  control  of  the 
public  utility,  except  as  to  the 
performance  of  such  contract,  and  is  not 
an  affiliate  or  a  subsidiary  of  such 
utility;  and 

(2)  If  selected  by  the  utility,  is  selected 
in  a  manner  consistent  with  §  456.504(b). 

(b)  Activities  of  a  public  utility 
conducted  pursuant  to  paragraph  (a)(2) 
of  this  section — 

(1)  May  not  involve  unfair  methods  of 
competition; 

(2)  May  not  have  a  substantial 
adverse  effect  on  competition  in  the 
area  in  which  such  activities  are 
undertaken  nor  result  in  providing  to 
any  supplier  or  contractor  an 
unreasonably  large  share  of  contracts 
fv)r  the  supply  or  installation  of  energy 
conservation  or  renewable  resource 
measures; 

(3)  Shall  be  undertaken  in  a  manner 
that  provides,  subject  to  reasonable 
conditions  the  utility  may  establish  to 
ensure  the  quality  of  supply  and 
installation  of  energy  conservation  or 
renewable  resource  measures,  that  any 
financing  by  the  utility  of  such  measures 
shall  be  available  to  finance  the  supply 
or  installatiwi  by  any  contractor  or  to 
finance  the  purchase  of  such  measures 
to  be  installed  by  the  customer 

(4)  Shall  be  undertaken,  to  the  extent 
practicable  and  consistent  with 
paragraphs  (b)(l)-(3)  of  this  section,  in  a 
manner  that  minimizes  the  cost  of 
energy  conservation  and  renewable 
resource  measures  to  such  customers; 
and 

(5)  Shall  include  making  available 
upon  request  a  current  estimate  of  the 
average  price  of  supply  and  installation 
of  energy  conservation  and  renewable 
resource  measures  subject  to  the 
contracts  entered  into  by  the  public 
utility  under  paragraph  (a)  of  this 
section. 

(c)  Before  a  utility  can  undertake  a 
supply  or  installation  program  permitted 
by  this  section,  the  State  Plan  must 
contain  procedures  to  ensure  that  such  a 
program  will  be  undertaken  in  full 
compliance  with  requirements  described 
in  paragraphs  (a)  and  (b)  of  this  section. 

5  456.505     Exemption  for  existing  supply 
and  Installation. 

(a)  The  prohibition  in  §  456.502(a) 
shall  not  apply  to  any  supply  or 
installation  of  any  energy  conservation 
or  renewable  resource  measure  in  which 
the  covered  utility  was  engaged  on 
November  9, 1978 — 

(1)  During  such  time  as  applications 
for  determinations  with  respect  to  such 


UM  I 


activities,  filed  in  accordance  with 
§  456.509,  are  pending;  and 

(2)  Upon  a  final  determination  that,  on 
or  by  November  9.  1978.  such  energy 
conservation  or  renewable  resource 
measure  was  being  supplied  or  installed 
by  the  utility  seeking  such 
determination. 

(b)  The  prohibition  in  §  456, 502(a) 
shall  not  apply  to  any  supply  or 
installation  of  any  energy  conservation 
or  renewable  resource  measure  which 
the  covered  utility  had  by  November  9, 
1978,  broadly  advertised  that  it  would 
supply  or  install,  or  with  respect  to 
which  the  utility  had  by  November  9. 
1978,  completed  substantial 
preparations  for  supplying  or 
installing — 

(1)  During  such  time  as  applications 
for  determinations  with  respect  to  such 
activity  filed  in  accordance  with 

I  456.509  are  pending;  and 

(2)  Upon  a  final  determination  that,  on 
or  by  November  9,  1978.  such  energy 
conservation  or  renewable  resource 
measure  had  been  broadly  advertised  or 
for  which  substantial  preparations  had 
been  completed  by  the  utility  seeking 
such  determination. 

(c)  Effective  July  1,  1987,  paragraphs 
(a)  and  (b)  shall  not  apply  to  the  supply 
or  installation  of  residential  energy 
conservation  measures  other  than 
measures  which  the  Secretary 
determines,  pursuant  to  a  request  by  a 
covered  utility  with  supporting 
documentation,  were  being  installed  or 
supplied  during  the  12  month  period 
ending  June  1, 1985. 

§  456.506     Exemption  for  suppty  and 
installation  authtorized  by  State  or  local  law. 

(a)  The  prohibition  in  §  456.502(a) 
shall  not  apply  to  any  supply  or 
installation  of  any  energy  conservation 
or  renewable  resource  .measure — 

(1)  In  which  a  Slate  or  local  law  or 
regulation  in  effect  on  November  9, 1978, 
required  or  explicitly  permitted  a 
covered  utility  to  engage;  or 

(2)  Which  the  .Attorney  General  of  the 
appropriate  State  certifies  to  the 
Assistant  Secretary  was  intended  by  a 
State  law  or  regulation  in  effect  on 
November  9, 1978,  to  be  required  or 
permitted. 

(b)  A  covered  litilify  is  exempt  from 
any  Federal  requirement  to  include  in  its 
RGB  Program  any  supply  or  installation 
of  any  energy  conservation  or 
renewable  resources  measure  in  which 

it  is  engaged  by  reason  of  a  State  law  or 
regulation  in  effect  prior  to  November  9, 
1978,  permitting  or  requiring  such 
activities.  However,  a  covered  utility 
that  includes  supply  and  installation  in 
its  RCS  Program  pursuant  to  the 
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exemption  in  paragraph  (a)  of  this 
section  shall  be  subject  to  all  the 
requirements  of  the  State  Plan  with 
respect  to  those  activities  in  the  same 
manner  as  any  contractor,  supplier,  or 
lender,  except  that  it  shall  be  exempt 
from  the  requirements  of  §  456.309 
(Accounting  and  Payment  of  Costs)  and 
§  456.310  (Customer  Billing.  Repayment 
of  Loans,  and  Termination  of  Service) 
with  respect  to  such  activities. 

§  456.507     Waivers. 

(a)  The  Assistant  Secretary  may 
waive  any  prohibition  of  §  456.502(a) 
upon  petition  by  a  covered  utility 
pursuant  to  §  456.509  and  a  finding 
that— 

(1)  The  petition,  in  the  case  of  a 
covered  utility  subject  to  a  State  Plan,  is 
supported  by  the  Governor;  and 

(2)  If  such  waiver  were  granted — 
(i)  Fair  and  reasonable  prices  and 

rates  of  interest  would  be  charged;  and 

(ii)  The  otherwise  prohibited  activities 
would  not  involve  or  result  in  unfair  or 
deceptive  acts  or  practices. 

(b)  Before  the  Assistant  Secretary 
makes  the  finding  described  in 
paragraph  (a)(2){ij  of  this  section,  he  or 
she  shall  consult  with  the  Federal  Trade 
Commission. 

§  456.508    Notification. 

Each  utility  undertaking  a  program 
involving  the  supply  or  installation  of 
any  energy  conservation  or  renewable 
resource  measure  as  permitted  under 
§  456.504,  or  providing  financing  for  the 
purchase  or  installation  of  any  such 
measure,  must  notify  the  Assistant 
Secretary  when  such  program  becomes 
effective. 

§  456.509     Procedure  for  obtaining 
determinations  and  waivers. 

(a)  A  utility  making  an  application  for 
a  determination  under  §  456.505  or  a 
petition  for  a  waiver  under  §  456.507 
shall  file  such  application  or  petition 
clearly  labeled  as  such  with  the 
Assistant  Secretary  for  Conservation 
and  Renewable  Energy,  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington.  DC  20585.  .'^ll  such 
petitions  shall  contain  all  information 
necessary  for  the  determination  under 

§  456.505  or  the  findings  required  by 
§  456.507, 

(b)  In  addition  to  any  other 
requirement  that  may  be  applicable,  any 
utility  making  an  application  or  petition 
under  this  section  shall  give  direct 
notice  to  the  Governor,  State  Energy 
Office,  and  State  Regulatory  Authority 
of  any  State  in  which  such  exemption  or 
waiver  would  be  applicable,  informing 
them  that  they  may  within  ten  days 
submit  comments  on  the  application  or 


petition  to  the  Assistant  Secretary.  The 
application  or  petition  filed  with  the 
Assistant  Secretary  shall  include  a 
certification  that  the  applicant  or 
petitioner  has  complied  with  the 
requirements  of  this  paragraph.  In  the 
discretion  of  the  Assistant  Secretary. 
opportunity  to  comment  may  be 
provided  to  other  interested  persons. 

§  456.510    Appeals. 

Any  person  adversely  affected  by  any 
decision  made  pursuant  to  this  subpart 
by  the  Assistant  Secretary  may  appeal 
that  decision  in  accordance  with 
Subpart  H  of  10  CFR  Part  205,  All  such 
appeals  shall  be  filed  with  the  Office  of 
Hearings  and  Appeals.  Department  of 
Energy,  Washington.  DC  20585. 

§  456. 511     Certain  exempt  activities  and 
compliance  with  accounting,  costing, 
billing,  and  repayment  provisions. 

Any  covered  utility  conducting 

acti\ities  pursuant  to  the  exemptions 
provided  for  in  §  456.503.  §  456.504  or 
§  456.505(b)  or  the  waiver  provisions  of 
§  456.507  shall  comply  with  the 
requirements  of  §§  456.309  (a),  (b)(2), 
and  (b)(3),  and  §  456.310  with  respect  to 
those  activities.  Any  covered  utility 
carrying  out  activities  pursuant  to  the 
exemptions  provided  for  in  §  456.505(a) 
shall,  within  such  reasonable  time  as  the 
Secretary  prescribes,  comply  with  the 
requirements  of  §§  456.309  (a),  (b)(2), 
and  (b)(3),  and  §  456.310  with  respect  to 
such  activities. 

Subpart  F— Federal  Standby  Auttiority 
and  Enforcement  Provisions 

§  456,601     Scope. 

This  subpart  specifies  the  procedures 
to  be  followed  to  ensure  that  eligible 
customers  receive  the  services  of  the 
Residential  Conservation  Service 
Program  when  a  State  or  nonregulated 
utility  does  not  submit  an  acceptable 
Residential  Conservation  Service  Plan 
within  the  necessary  time  or  fails  to 
implement  adequately  an  approved  RCS 
or  Alternative  plan.  These  procedures 
are  required  to  be  implemented  by  the 
Secretary  pursuant  to  the  provisions  of 
section  219  of  .\ECPA.  Ail  of  the 
Secretary's  responsibilities  under  this 
subpart,  except  for  the  authority  to  bring 
actions  in  any  court  of  the  United  States, 
have  been  delegated  to  the  Assistant 
Secretary.  Section  456.602  specifies  the 
conditions  under  which  the  Assistant 
Secretary  shall  invoke  standby  authority 
for  covered  regulated  utilities  and 
covered  nonregulated  utilities.  Sections 
456.603  and  456.604  specify  the  content 
of  the  Federal  plans  for  States  and 
nonregulated  utilities,  respectively. 
Section  456.605  specifies  the  procedures 
to  be  followed  by  the  Secretary  if  a 


public  utility  fails  to  comply  with  a 
Federal  standby  order  issued  pursuant 
to  §  §  456.603  or  456.604.  Section  456.606 
specifies  the  civil  penalties  which  the 
Assistant  Secretary  may  assess  and  the 
enforcement  provisions. 

§  456.602     Conditions  under  which  standby 
authority  shall  be  invoked. 

The  Assistant  Secretary  shall  invoke 
standby  authority  if  he  concludes: 

(a)  That  a  State  fails  to  submit  a 
Residential  Conservation  Service  Plan 
meeting  the  requirements  of  Subparts  B 
and  C  by  September  2.  1980.  or  within 
such  additional  period  as  the  Assistant 
Secretary  allows  pursuant  to  §  456.204 
(b)or(d); 

(b)  That  a  nonregulated  utility  fails  to 
submit  a  Residential  Conser\-ation 
Service  Plan  meeting  the  requirements 
of  Subpart  D  by  September  2, 1980.  or 
within  such  additional  period  as  the 
'Assistant  Secretary  allows  pursuant  to 
§  456.404  (a)  or  (c);" 

(c)  That  30  days  have  elapsed  after  a 
determination  that  an  approved  State 
RCS  or  alternative  plan  is  not  being 
adequately  implemented  in  a  State  is 
Final  and  may  not  be  appealed  under 
section  226(fi(2)  of  NECPA:  or 

(d)  After  notice  and  opportunity  for  a 
public  hearing,  that  an  approved  plan  is 
not  being  adequately  implemented  by  a 
covered  nonregulated  utility. 

§  456.603    Standby  authority  In  lieu  of 
State  plans. 

Wht  n  the  Assistant  Secretary 
determines  that  one  of  the  conditions 
specified  in  §§  456.602  (a)  or  (c)  exists; 

(a)  The  Assistant  Secretary  shall 
promulgate  a  Residential  Conserv^ation 
Service  Plan  which  meets  the 
appropriate  requirements  of  Subpart  B 
and  C  of  this  part  and  which  is 
applicable  to  each  covered  regulated 
utility  in  the  State: 

(b)  The  Assistant  Secretary  shall,  by 
order,  require  each  covered  regulated 
utility  in  the  State  to  carry  out  a 
Residential  Conservation  Service 
Program,  which  meets  the  requirements 
of  the  plan  promulgated  pursuant  to 
paragraph  (a)  of  this  section,  within  90 
days  of  the  issuance  of  the  order  and 

(c)  If  the  State  had  an  approved  plan 
which  included  nonregulated  utilities, 
the  Assistant  Secretary  shall  take  the 
actions  described  in  §§  456.604  (a)  and 
(b)  with  respect  to  such  nonregulated 
utilities. 

§  456.604    Standby  authoHty  for 
nonregulated  utilities. 

When  the  Assistant  Secretary 
determines  that  one  of  the  conditions 
specified  in  §§  456.602  (b)  or  (d)  exists: 


I 
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(h)  The  Assistant  Secretary  shall,  by 
cirder.  require  the  covered  nonregulated 
utility  to  promulgate  a  plan  which  meets 
the  requirements  of  Subpart  D  of  this 
part;  and 

(b)  The  Assistant  Secretary  shall,  by 
order,  require  such  ndnregulated  utility 
to  carry  out  a  Residential  Conser\'ation 
Service  Program,  which  meets  the 
requirements  of  the  plan  promulgated 
pursuant  to  paragraph  (a)  of  this  section, 
within  ^K)  days  of  the  issuance  of  the 
erder. 

§  456.605    Failure  to  compty  with  orders. 
If  the  Secretary  determines  that  any 
covered  utility  to  which  an  order  has 
been  issued  pursuant  to  §§  456.6031b], 
456.604ia).  or  456.6041b)  has  failed  to 
comply  with  such  order,  the  Secretary 
may  file  a  petition  in  the  appropriate 
I'nited  States  district  court  to  enjoin 
such  utility  from  violating  the  order. 

5  456.606     Enforcement  provisions; 
Penalties;  Election  of  review  procedures. 

|a)  Any  covered  utility  which  violates 
any  reijuirement  of  a  plan  promulgated 
under  §§  456.603ta)  or  456.604(a).  or 
which  fails  to  comply  with  an  order 
under  §§  456.603(b]. "456.604(a).  or 
456.6041b)  within  90  days  from  the 
issuance  of  such  order,  or  which  violates 
the  prohibition  in  §  456.502  concerning 
supply,  installation,  or  financing  by 
covered  utilities,  shall  be  subject  to  a 
civil  penalty  of  not  more  than  $25,000  for 
eich  \iolation. 

(b)  Each  day  that  such  violation 
continues  shall  be  considered  a  separate 
violation. 

(c)  A  civil  penalty  under  this  section 
shall  be  assessed  by  an  order  of  the 
-Assistant  Secretary. 

(d)  Before  issuing  an  order  assessing  a 
civil  penalty  against  any  person  under 
this  section,  the  Assistant  Secretary 
shall  provide  to  sucJi  person  notice  of 
the  proposed  penalty.  The  notice  of 
proposed  penalty  shall  inform  the 
person  of  the  opportunity  to  make  an 
election,  in  writing,  within  30  days  after 
receipt  of  the  notice.  The  election 
involves  deciding  whether  to  have  the 
procedures  of  paragraph  (f)  of  this 
section  apply,  in  lieu  of  the  procedures 
in  paragraph  te)  of  this  section,  with 
respect  to  the  assesment  of  a  civil 
penalty. 

(e)(1)  Unless  the  election  described  in 
paragraph  (d)  of  this  section  is  made 
within  30  calendar  days  after  receipt  of 
the  notice  given  under  paragraph  (d)  of 
this  section,  the  Assistant  Secretary 
shall  assess  the  penalty,  by  order,  after 
a  determination  of  violafon  has  been 
made  on  the  record.  Such  determination 
of  violation  shall  be  made  after  an 
opportunity  has  been  afforded  for  an 


agency  hearing  pursuant  to  section  554 
of  Title  5.  United  States  Code,  before  an 
administrative  law  judge  appointed 
under  section  3105  of  Title  5.  The 
assessment  order  shall  include  the 
administrative  law  judge's  findings  and 
the  basis  for  such  assessment. 

(2)  Any  person  against  whom  a  civil 
penalty  is  assessed  under  this  paragraph 
(e)  may,  within  60  calendar  days  after 
the  date  of  the  order  of  the  Assistant 
Secretary  assessing  the  penalty, 
institute  an  action  in  the  United  States 
court  of  appeals  for  the  appropriate 
judicial  circuit  for  judicial  review  of 
such  order  in  accordance  with  Chapter  7 
of  Title  5.  United  States  Code.  The  court 
shall  have  jurisdiction  to  enter  a 
judgment  affimiing,  modifying,  or  setting 
aside,  in  whole  or  in  part,  the  order  of 
the  Assistant  Secretary,  or  the  court 
may  remand  the  proceedings  to  the 
Assistant  Secretary  for  such  further 
action  as  the  court  may  direct. 

(0(1)  In  any  case  where  the 
procedures  of  this  paragraph  (f)  have 
been  elected,  as  described  in  paragraph 
(d)  of  this  section,  the  Assistant 
Secretary  shall  assess  such  penalty  by 
order.  The  order  shall  be  made  not  later 
than  60  calendar  days  after  the  alleged 
violator's  date  of  receipt  of  notice  of  the 
proposed  penalty  under  paragraph  (d)  of 
this  section. 

(2)  If  the  civil  penalty  assessed  by 
order  under  paragraph  (f)(1)  of  this 
section  has  not  been  paid  within  60 
calendar  days  after  the  assessment 
order  was  made,  the  Secretary  shall 
institute  an  action  in  the  appropriate 
district  court  of  the  United  States  for  an 
order  affirming  the  assessment  of  the 
civil  penalty.  The  court  shall  have 
authority  to  review  de  novo  the  law  and 
the  facts  involved,  and  shall  have 
jurisdiction  to  enter  a  judgment 
enforcing,  modifying,  and  enforcing  as 
so  modified,  or  setting  aside  in  whole  or 
in  part,  such  assessment. 

(3)  Any  election  to  have  this 
paragraph  (f)  apply  may  rvot  be  revoked 
except  with  the  consent  of  the  Assistant 
Secretary. 

(g)  If  any  person,  fails  to  pay  an 
assessment  of  a  civil  penalty  after  it  has 
become  a  final  and  unappealable  order 
under  paragraph  (e)  of  this  section,  or 
after  the  appropriate  district  court  has 
entered  final  judgment  in  favor  of  the 
Secretary  under  paragraph  (f)  of  this 
section,  the  Secretary  shall  recover  the 
amount  of  such  penalty  in  any 
appropriate  district  court  of  the  United 
States.  In  such  action,  the  validity  and 
appropriateness  of  the  respective  final 
order  or  judgment  imposing  the  civil 
penalty  shall  not  be  subject  to  review. 

(h)  Notwithstanding  the  provisions  of 
Title  2a  United  Stales  Code,  or  of 


UM  I 


section  502  of  the  Department  of  Energy 
Organization  Act.  the  Secretary  shall  be 
represented  by  the  General  Counsel  of 
the  Department  of  Energy  (or  any 
attorney  or  attorneys  with  the 
Department  of  Energy  designated  by  the 
Secretary)  who  shall  supervise,  conduct, 
and  argue  any  civil  litigation  to  which 
this  section  applies  (including  any 
related  collection  action)  in  a  court  of 
the  United  States  or  in  any  other 
court, except  the  Supreme  Court. 
However,  the  Secretary  or  the  General 
Counsel  shall  consult  with  the  Attorney 
General  concerning  such  litigation  and 
the  Attorney  General  shall  provide,  on 
request,  such  assistance  in  the  conduct 
of  such  litigation  as  may  be  appropriate. 

Subparts  G-l— (Reserved) 

Subpart  J — Residential  Conservation 
Service  Federal  Standby  Plan 

§456.1000    Introduction. 

(a)  The  RCS  Federal  Standby  Plan 
(FSP  or  Plan)  specifies  the  procedures  to 
be  followed  to  ensure  that  eligible 
customers  receive  the  services  of  the 
RCS  Program  when  a  State  does  not 
submit  an  acceptable  RCS  Plan  within 
the  necessary  time  or  fails  to  implement 
adequately  an  approved  plan. 

(b)  This  Plan  sets  forth  the  functions 
which  utilities  subject  to  the  Plan  will  be 
ordered  to  perform.  The  core  of  the  Plan 
is  the  offer  of  an  on-site  energy  audit  of 
an  eligible  customer's  residence. 

(c)  In  implementing  the  Federal 
Standby  Plan,  the  Assistant  Secretary 
shall  have  the  discretion  to  allow  a 
utility  which  is  currently  complying  in 
good  faith  with  an  approved  RCS  State 
plan  to  continue  to  operate  under  that 
plan  even  though  the  State  lead  agency 
has  relinquished  or  been  relieved  of  its 
responsibilities.  Furthermore,  the 
Assistant  Secretary  shall  have  the 
discretion  to  allow  any  utility  in  a 
Federal  Standbv  State  which  is 
currently  operating  under  an  approved 
RCS  Program  in  a  separate  State  to 
operate  a  similar  program  in  the 
Standby  State.  In  accordance  with 

§  456.1022,  the  utility  shall  submit  to 
DOE  for  approval  a  copy  of  the  RCS 
Plan  under  which  it  is  currently 
operating. 

§  456.1001     Definitions. 

AH  definitions  set  forth  in  §  456.105 
are  applicable  where  relevant  to  this 
subpart,  except  as  set  forth  below. 

(a)  Energy  Conserving  Practices.  The 
term  "energy  conserving  practices" 
means  low  or  no  cost  practices 
designated  by  the  Assistant  Secretary 
which  save  energy,  do  not  require  the 
installation  of  energy  conservation  or 
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renewable  resource  measures,  and  do 
not  adversely  impact  the  RCS  Federal 
Standby  Plan.  Utilities  may  add  to  or 
delete  from  the  practices  set  forth  in 
§  456.105.  as  specified  in  §  456.1022. 

(b)  Partjapatrng  Home  lipatmg 
Supplier.  The  term  "participatmg  home 
heating  supplier"  means  a  home  heating 
supplier  that  has  elected  to  participate 
in  the  RCS  Federal  Standby  Plan. 

(c)  Program  Announcement.  The  term 
"program  announcement"  means  the 
RCS  Program  information  and  offer  of 
services  required  to  be  provided  by  a 
covered  utility  or  participating  home 
heating  supplier  to  each  eligible 
customer  by  §  456.1006. 

(d)  Program  Measures.  The  term 
"program  measures"  means  those 
energy  conservation  or  renewable 
resource  measures  which  the  Assistant 
Secretary  has  by  rule  determined  to  be 
appropriate  by  climatic  region  and  fuel 
use  category  and  which  are  found  m 
Appendix  1  of  this  part,  or  which  are 
determined  to  be  program  measures  by 
a  utility  or  participating  home  heating 
supplier  in  accordance  with  §  456.1016. 

(e)  RCS  Federal  Standby  Plan.  The 
term  "RCS  Federal  Standby  Plan"  (FSP 
or  Plan)  means  a  plan  devel.-ped 
pursuant  to  Subpart  F  of  this  part  and 
section  219  of  the  National  Energy 
Conservation  Policy  Act  (.\ECPA). 

§456.1002    Coverage  Of  RCS  Federal 
Standby  Plan. 

(a)  Regulated  utilities.  All  regulated 
utilities  providing  utility  service  in  a 
State  where  the  FSP  is  ordered  to  be 
enforced  and  which  meet  the  definition 
of  "covered  utility"  shall  be  subject  to 
the  FSP. 

(b)  Home  heating  suppliers.  Any  home 
heating  supplier  in  a  State  where  the 
FSP  is  ordered  to  be  enforced  and  which 
wishes  to  participate  in  the  FSP  may  so 
notify  the  Assistant  Secretary. 

§  456.1003     Procedures  for  investigating 
and  enforcing  compliance  with  the  RCS 
Federal  Standby  Plan. 

(a)  hr.estigation  and  enforcement.  (1) 
The  Assistant  Secretary  requires  each 
utility  and  each  participating  home 
heating  supplier  subject  to  the  FSP  to 
comply  with  the  Plan  pursuant  to  the 
authority  given  the  Assistant  Secretary 
in  section  219  of  NECPA  (42  U.S.C. 
8220). 

(2)  Individuals  or  groups  wishing  lo 
report  possible  noncompliance  with  this 
Plan  shall  inform  the  Assistant 
Secretary.  Each  utility  and  participating 
home  heating  supplier  shall  inform  their 
customers  on  how  to  notify  the 
Assistant  Secretary  with  respect  to  such 
reports.  This  information  shall  be 
contained  in  the  program  announcement 


distributed  pursuani  to  §  456.1008.  The 
Assistant  Secretary  may  investigate  any 
allegation  of  noncomphance  or  any 
complaint  concerning  the  RCS  Program 
or  this  Plan  submitted  to  DOE,  or  on  his 
own  initiative  may  review  the  activities 
of  utilities  or  participating  home  heating 
suppliers  subject  to  the  FSP  to  determine 
compliance  with  the  Plan. 

(b)  Conflicts  of  laws.  Each  utility 
subject  to  the  FSP  shall  petition  the 
Assistant  Secretary  in  accordance  with 
§  456.102  whenever  the  utility  believes  it 
is  prohibited  by  a  State  or  local  law  or 
regulation  from  taking  any  action 
required  to  be  taken  under  NECPA  or 
any  rule  or  FSP  promulgated  pursuant  to 
NECPA.  or  whenever  the  utility  believes 
it  is  required  or  permitted  by  a  State  or 
local  law  or  regulation  to  take  any 
action  prohibited  by  NECP.^  or  any  rule 
or  FSP  promulgated  pursuant  to  NECPA. 

(1)  The  petition  shall  contain  a  copy  of 
the  applicable  State  or  local  laws  or 
regulations  and  a  description  of  the 
action  the  utility  believes  it  is  prohibited 
from  taking  or  is  permitted  or  required 
to  take  under  such  laws  or  regulations. 

(2)  The  Assistant  Secretary  shall  give 
notice  of  the  petition  to  the  Governor. 
State  Energy  Office,  and  State 
Regulatory  Authority  of  the  applicable 
State  and  such  other  persons  as  the 
Assistant  Secretary  deems  appropriate. 
Any  such  person  or  entity  may  file 
comments  with  the  Assistant  Secretary 
with  respect  to  such  petition  within  30 
days  of  receipt  of  the  notice 

(3)  If  the  Assistant  Secretary 
determines  pursuant  to  such  petition 
that  a  State  or  local  law  or  regulation 
prohibits  a  utility  from  taking  any  action 
required  to  be  taken  under  NECPA  or 
any  rule  or  FSP  promulgated  pursuant  to 
NECPA  or  permits  or  requires  a  utility  to 
take  any  action  prohibited  by  NECPA  or 
any  rule  or  FSP  promulgated  pursuant  to 
NECPA.  the  Assistant  Secretary  shall 
issue  an  order  superseding  such  State  or 
local  laws  or  regulations  to  the  extent 
inconsistent  with  NECPA  or  any  rule  or 
FSP  promulgated  pursuant  to  NECP'A. 
Such  an  order  shall  be  effective  with 
respect  to  all  utilities  subject  to  such 
State  or  local  laws  or  regulations  and 
shall  moot  any  outstanding  petitions 
under  this  section  by  such  utilities. 

(c)  Appeals.  (1)  Any  person  aggrieved 
by  any  order,  finding,  or  determination 
made  under  paragraph  (b)  of  this  section 
or  §  456.1017  may  appeal  that  order, 
finding,  or  determination  withm  30  days 
in  accordance  with  10  CFR.  Subpart  H  of 
Part  205.  All  such  appeals  shall  be  filed 
with  the  Office  of  Hearings  and 
Appeals.  Department  of  Energy, 
Washington,  DC  20585. 

(2)  Any  person  so  aggrieved  has  not 
exhausted  his  administrative  remedies 


until  an  appeal  has  been  filed  under  that 
subpart  and  an  order  granting  or 
denying  the  appeal  has  been  issued. 

§456.1004     I  Reserved] 

§456.1005     IReserved] 

§456.1006     Program  announcement. 

(a)  Distribution  and  content.  Each 
utility  subject  to  the  FSP  shall  send  to 
each  eligible  customer  a  copy  of  the 
program  announcement  no  later  than  90 
days  after  the  issuance  of  an  order  from 
the  Assistant  Secretary  to  comply  with 
the  FSP.  Each  participating  home 
heating  supplier  shall  send  to  each 
eligible  customer  a  copy  of  the  program 
announcement  no  later  than  the  date  set 
forth  in  the  notice  from  the  Assistant 
Secretary  approving  participation  by  the 
home  heating  supplier  in  the  FSP.  A 
program  announcement  must,  at  a 
minimum — 

(1)  List  the  program  measures 
identified  in  Appendix  I  or  the  program 
measures  developed  by  the  utility 
pursuant  to  §  456.1016,  for  the  category 
of  residential  building  owned  or 
occupied  by  such  eligible  customer, 

(2)  List  the  energy  conserving 
practices  defined  in  §  456.105  and 

§  456.1001  or  the  practices  developed  by 
the  utility  and  approved  by  the 
Assistant  Secretary  pursuant  to 
§  456.1022  and  state  that  they  are  of  low 
or  no  cost; 

(3)  Include  a  reasonable  estimate  (or  a 
range  of  estimates)  of  the  savings  in 
energy  costs  for  a  period  of  one  year, 
which  are  likely  to  result  from 
installation  of  each  of  the  applicable 
program  measures  and  adoption  of  the 
energy  conserving  practices  in  a  typical 
building  or  buildings  in  such  category; 

(4)  Include  an  offer  to  perform  the 
service  required  to  be  offered  under 
I  456.1007  (Program  Audits); 

(i)  The  offer  of  the  program  audit  may 
be  conditioned  upon  a 
nondiscriminatory  factor  such  as  serving 
one  geographic  area  at  a  time  or  serving 
a  certain  type  of  energy  user  first.  An 
unconditional  offer,  how^ever,  shall  be 
offered  to  eligible  customers  within  one 
year  of  a  conditional  offer. 

(ii)  The  offer  must  explain  that  an 
eligible  customer  may  request  the 
service  offered  in  the  program 
announcement  by  a  request  card 
included  in  the  program  announcement, 
or  by  any  other  appropriate  method 
which  is  the  most  convenient  for  the 
utility. 

(iii)  The  offer  must  list  the  dnect 
costs,  if  any,  of  receiving  the  service, 
which  are  to  be  charged  to  the  eligible 
customer. 
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(5)  Include  the  following  disclosure  or 
a  similar  statement;  "The  estimates 
contained  in  this  program 
announcement  are  based  on  estimates 
for  typical  houses  and  local  fuel  prices 
which  were  in  effect  at  the  time  this 
program  announcement  was  published. 
The  energy  audit  which  we  offer  will 
provide  more  specific  estimates  for  your 
home". 

(b)  Calculation  procedures.  Each 
utility  or  participating  home  heating 
supplier  shall  provide  the  Assistant 
Secretary,  pursuant  to  §  456.1021,  with  a 
copy  of  the  procedures  used  for 
determining  the  estimates  of  the  savings 
in  energy  costs  referred  to  in  paragraph 
(a)(3)  of  this  section. 

(cj  New  customprs.  (1)  A  new 
customer  is  a  person  who  becomes  an 
eligible  customer  after  a  distribution  of 
the  program  announcement  but  before 
lune  30.  1989. 

(2)  Each  utility  and  participating  home 
heating  supplier  subject  to  the  FSP  shall 
send  a  program  announcement  which 
meets  the  requirements  of  this  section  to 
eai;h  new  customer  within  60  days  of 
such  customer  becoming  a  new 
customer. 

(3)  Each  covered  utility  or 
participating  home  heating  supplier  shall 
retain  in  its  files  for  not  less  than  five 
years  a  copy  of  each  report  of  each 
proaram  audit  performed  pursuant  to  an 
RCS  Program.  Within  60  days  of 
becoming  a  new  customer,  each  new 
eligible  customer,  who  is  an  owner  of  a 
residential  building  or  dwelling  unit 
therein,  shall  be  informed  by  the  utility 
or  participating  home  heating  supplier 
subject  to  the  FSP  that,  upon  request 
and  without  charge,  the  customer  may 
receive  a  copy  of  the  results  of  any 
program  audit  of  the  customer's 
residence  which  the  utility  or 
participating  home  heating  suppliermay 
have  performed  pursuant  to  the  RCS 
Profjram. 

(d)  Prohibitions.  (1)  The  program 
announcement  shall  not  include  any 
advertising,  unless  approved  by  the 
Assistant  Secretary  pursuant  to 
§  456.1022,  for  the  Sdle.  installation,  or 
financing  by  any  supplier,  contractor,  or 
lender  (including  the  utility  and 
participating  homeheating  supplier)  of 
any  energy  conservation  measure, 
renewable  resource  measure,  energy 
conserving  practice,  or  product.  The 
utility  or  home  heating  supplier  shall 
submit  to  DOE  evidence  which 
reason  ibly  assures  that  srich  advertising 
shall  not  be  anticompetitive  or  unfairly 
discriminate  against  any  person. 

(2)  The  utility  or  participating  home 
heating  supplier  is  prohibi'ed  from 
unfairly  discriminating  among  measures, 
eligible  customers,  suppliers. 


contractors,  and  lenders  in  the  content 
of,  and  in  the  providing  of,  information 
required  under  this  section, 

§456,1007     Requirements  for  program 
audits. 

(a)  Timing  and  preconditions.  (1)  Each 
utility  or  participating  home  heating 
supplier  subject  to  the  FSP  that 
unconditionally  offers  an  audit  to  an 
eligible  customer  shall  provide  such 
audit  within  90  days  after  the  customer's 
request  for  the  audit. 

(2)  Each  utility  or  participating  home 
heating  supplier  subject  to  the  FSP  that 
conditionally  offers  an  audit  to  an 
eligible  customer  shall  provide  an  audit 
within  45  days  after  the  customer's 
request. 

(3)  Each  utility  or  participating  home 
heating  supplier  subject  to  the  FSP  is 
prohibited  from  requiring  any 
precondition  for  providing  a  program 
audit  to  an  eligible  customer  and  is 
prohibited  from  discriminating  unfairly 
among  eligible  customers  in  providing 
program  audits. 

(b)  Contents  of  program  audit.  (1) 
Each  utility  end  participating  home 
heating  supplier  subject  to  the  FSP  shall 
provide  (either  directly  or  through  one  or 
more  auditors  under  contract)  to  each 
eligible  customer,  upon  request,  a 
comprehensive  program  audit  which 
addresses  the  applicable  program 
measures  and  identifies  the  appropriate 
energy  conserving  practices  referred  to 
in  §  456.105  and  §  456.1001  or  those 
practices  approved  by  the  Assistant 
Secretary  pursuant  to  §  456.1022. 

(2)  The  auditor  shall  determine  in 
each  program  audit  the  applicability  of 
each  program  measure  in  that  residence 
based  on  applicability  criteria  set  forth 
below  or  in  the  case  of  residential 
buildings  containing  more  than  four 
dwelling  units,  based  on  the  DOE 
applicability  criteria  set  forth  in 
Appendix  III  of  this  part.  Additionally, 
any  utility  or  participating  home  heating 
supplier  may  establish  its  own 
applicability  criteria,  subject  to  the 
approval  of  the  Assistant  Secretary 
pursuant  to  §  456.1022.  If  a  program 
measure  is  not  applicable  then  the 
requirement  of  this  section  to  provide 
estimates  of  the  cost  and  savings  of 
installation  of  the  measure  in  such 
residence  does  not  apply.  A  program 
measure  is  applicable  in  a  residence  if: 

(i)  The  measure  is  not  already  present 
in  the  residence  and  the  measure  can  be 
installed  practically; 

(ii)  Installation  of  the  measure  is  not  a 
violation  of  Federal,  State,  or  local  law 
or  regulations; 

(iii)  With  respect  to  ceiling  insulation, 
the  difference  between  the  existing  level 
of  insulation  in  the  residence  and  the 


UM  I 


appropriate  insulation  level,  as 
determined  by  the  Assistant  Secretary, 
is  R-11  or  more; 

(iv)  With  respect  to  pipe  and  duct 
insulation,  there  are  hot  water  pipes  and 
healing  and  cooling  ducts  which  extend 
through  unconditioned  spaces; 

(v)  With  respect  to  wall  insulation, 
there  is  no  insulation  in  a  substantial 
portion  of  the  exterior  walls; 

(vi)  With  respect  to  floor  insulation, 
no  floor  insulation  is  present; 

(vii)  With  respect  to  flue-opening 
modifications,  the  furnace  combustion 
air  is  taken  from  a  conditioned  area; 

(viii)  With  respect  to  clock 
thermostats,  the  residence  currently  has 
a  thermostat  and  the  existing  furnace  or 
centra!  air  conditioner  is  compatible 
with  a  clock  thermostat; 

(ix)  With  respect  to  heat-absorbing  or 
heat-reflective  window  and  door 
material,  the  residence  has  an  existing 
central  or  room  air  conditioner; 

(x)  With  respect  to  direct  gain  glazing 
systems  and  indirect  gain  systems,  the 
living  space  of  the  residence  has  either  a 
south-facing  (+  or  -45'  of  True  South) 
wall  or  an  integral  south-facing  (  +  or 
—  45°  of  True  South)  roof,  which  is  free 
of  major  obstruction  to  solar  radiation; 

(xi)  With  respect  to  active  solar 
domestic  hot  water  systems,  a  site 
exists  on  or  near  the  residence  which  is 
free  of  major  obstruction  to  solar 
radiation; 

(xii)  With  respect  to  active  solar 
healing  systems,  or  combined  active 
solar  systems,  a  site  exists  on  or  near 
the  residence  which  is  free  of  major 
obstruction  to  solar  radiation; 

(xiii)  With  respect  to  replacement 
solar  swimming  pool  heaters,  there  is  an 
existing  heated  swimming  pool  and  a 
location  exists  on  the  premises  which  is 
free  of  major  obstruction  to  solar 
radiation; 

(xiv)  With  respect  to  solaria/sunspace 
systems,  the  living  space  of  the 
residence  has  a  south-facing  ground- 
level  wall,  which  is  free  of  major 
obstructions  to  solar  radiation; 

(xv)  With  respect  to  window  heat  gain 
retardants,  the  living  area  has  a  window 
that  is  not  shaded  from  summer 
sunshine  and  the  residence  has 
substantial  use  of  energy  for  air 
conditioning; 

(xvi)  With  respect  to  window  heat 
loss  retardants.  the  living  area  has  a 
window  with  fewer  than  three  panes; 
and 

(xvii)  With  respect  to  wind  energy 
devices: 

(A)  The  estimated  average  annual 
wind  resource  in  the  vicinity  of  the  site 
is  10  miles  per  hour,  or  greater,  at  10 
meters  (32  feet)  gbove  ground  level;  and 
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(B)  There  are  no  major  wind 
obstructions  over  55  feet  high,  greater 
than  30  feet  wide,  within  100  feet  of  a 
potential  location  for  the  wind  energy 
device. 

(3)  Each  utility  and  participating  home 
heating  supplier  subject  to  the  FSP  shall 
use  as  program  audit  procedures  those 
obtained  in  the  DOE  Model  Audit  or  any 
other  audit  procedures  approved  by 
DOE.  pursuant  to  §  456.1022.  For  the 
purposes  of  this  paragraph,  the  term 
"program  audit  procedures"  means  the 
measurements  or  inspections  which  the 
auditor  must  make  in  a  customer's 
residence  and  the  calculations  which 
must  he  performed  in  making  energy 
cost  savings  estimates. 

(4)  The  auditor  is  required  to  base  any 
cost  and  savings  estimates  for  any 
applicable  furnace  efficiency 
modification  of  a  gas  or  oil  furnace  or 
boiler  on  an  evaluation  of  the  seasonal 
efficiency  of  such  furnace  or  boiler.  This 
season  efficiency  shall  be  based  on 
estimated  peak  (tuned-up)  steady  state 
efficiency  corrected  for  cycling  losses. 
Steady  state  efficiency  shall  be  derived 
from  the  manufacturer's  design  data  and 
observation  of  the  furnace  components, 
or  by  a  flue  gas  analysis  of  measured 
flue  gas  temperature  and  carbon  dioxide 
content. 

(5)  The  auditor  shall  offer,  at  the  time 
of  the  audit,  to  provide  the  eligible 
customer,  at  a  minimum,  with  a  written 
sample  of  the  typical  format  of  the  audit 
results  and  a  brief  explanation  of  how  to 
interpret  such  results. 

(c)  Results  of  program  audit.  Each 
utility  or  participating  home  heating 
supplier  subject  to  the  FSP  is  required  to 
provide  the  following  information  in 
writing  to  each  eligible  customer  who 
receives  a  program  audit: 

(1)  An  estimate  of  the  total  cost, 
expressed  in  dollars  or  a  range  of 
dollars,  of  installation  by  a  contractor  of 
each  applicable  program  measure. 

(2)  An  estimate  of  the  total  cost, 
expressed  in  dollars  or  a  range  of 
dollars,  of  purchase  by  the  customer  of 
each  applicable  program  measure. 

(3)  An  estimate  of  energy  savings, 
expressed  in  dollars  or  a  range  of 
dollars,  of  each  applicable  program 
measure  addressed  by  the  program 
audit. 

(4)  In  the  case  of  a  utility  or 
participating  home  heating  supplier 
which  does  not  provide  in-person  results 
of  audits,  the  customer  must  be  given 
the  opportunity  to  discuss  the  results  of 
the  audit  with  a  qualified  person. 

(d)  Prohibitions  and  disclosure 
required  for  program  audits.  (1)  Unless 
otherwise  approved  by  the  Assistant 
Secretary  pursuant  to  §  456.1022.  the 
auditor  is  prohibited  from  estimating,  as 


part  of  any  program  audit  provided 
pursuant  to  the  FSP,  the  costs  or  energy 
cost  savings  of  installing  any  measure  or 
product  which  is  not  a  program  measure, 

(2)  Auditors  are  prohibited  from 
recommending  any  supplier,  contractor, 
or  lender  who  supplies,  installs,  or 
finances  the  sale  or  installation  of  any 
program  measure  if  such 
recommendation  would  unfairly 
discriminate  among  such  suppliers, 
contractors,  or  lenders. 

(3)  No  utility,  participating  home 
heating  supplier,  or  auditor  may  unfairly 
discriminate  among  program  measures. 

(4)  Each  auditor  must  provide  the 
eligible  custom.er  with  a  written 
statement  of  any  substantial  interest 
which  the  person  or  the  person's 
employer  has,  directly  or  indirectly,  in 
the  sale  or  installation  of  any  program 
measures, 

(■e]  Program  audits  of  furnaces.  Id 
order  for  an  auditor  of  a  utility  or 
participating  home  heating  supplier 
subject  to  the  FSP  to  provide  cost  and 
savings  estimates  for  furnace  efficiency 
modifications  with  respect  to  a  furnace 
which  uses  as  its  primary  source  of 
energy  any  fuel  or  source  of  energy 
other  than  the  fuel  or  source  of  energy 
sold  by  that  utility  or  participating  home 
heating  supplier,  the  eligible  customer 
must  request  such  audit  by  signing  a 
form  which  includes  the  following 
statement: 

If  your  home  is  heated  by  a  source  of  fuel 
other  than  (state  the  type  of  fuel  supplied  by 
the  utility  or  participating  home  heating 
supplier),  only  the  supplier  of  the  other  fuel 
may  audit  your  furnace  unless  you 
specifically  request  us  to  audit  your  furnace. 
Federal  law  requires  that  the  request  be  in 
writing.  If  you  want  us  to  audit  your  furnace, 
although  we  do  not  supply  the  fuel  for  it 
please  sign  below. 

(f)  Qualifications  for  program 
auditors.  Each  auditor  who  performs  a 
program  audit  pursuant  to  FSP  shall: 

(1)  Be  qualified  according  to  the 
applicable  procedures  in  §  456.1014  of 
this  subpart:  and 

(2)  Be  under  contract  or  subcontract 
to.  be  a  employee  of,  or  be  an  employee 
of  a  contractor  or  subcontractor  to.  a 
utility  or  participating  home  heating 
supplier  subject  to  the  FSP, 

§456.1008    [Reserved] 

§456.1009     (Reserved] 

§456.1010     Accounting  and  payment  of 
costs. 

(a)  Accounting.  All  amounts  expended 
or  received  by  a  utility  subject  to  the 
FSP  which  are  attributable  to  the  RCS 
Program,  including  any  penalties  paid 
under  10  CFR  Part  456  Subpart  F 
(Federal  Standby  Authority),  shall  be 


separately  accounted  for  on  the  books 
and  records  from  amounts  attributable 
to  all  other  activities  of  the  utility. 

(b)  Payments  of  costs.  Utilities  subject 
to  the  FSP  shall  treat  costs  as  described 
below  and  shall  notify  the  Assistant 
Secretary,  pursuant  to  §  456.1020,  how 
the  costs  described  in  paragraph  (b)(2) 
of  this  section  will  be  treated. 

(1)  All  amounts  expended  by  a  utility 
?ubject  to  the  FSP  for  the  program 
announcement  and  all  public  education 
and  program  promotion  directly  related 
to  providing  information  about  a  utility's 
RCS  Program  shall  be  treated  as  a 
current  expense  of  providing  utility 
service  and  be  charged  to  all  ratepayers 
of  the  utility  subject  to  the  FSP  in  the 
same  manner  as  other  current  operating 
expenses  of  providing  such  utility 
service. 

(2)  The  cost  of  the  following  program 
elements  shall  be  recovered  in  the 
manner  specified  by  the  State  regulatory 
authority  for  all  regulated  utilities 
subject  to  the  FSP  (except  that  the 
amount  that  may  be  recovered  di-rectly 
from  a  residential  customer  for  whom 
the  activity  described  in  paragraph 
(b)(2)(ii)  of  this  section  is  performed 
shall  not  exceed  Si  5  per  dwelling  unit, 
or  the  actual  cost  of  such  activities, 
whichever  is  less): 

(i)  Administrative  and  general 
expenses,  including  those  associated 
with  program  audits  and  customer 
billing  serv  ices. 

(ii)  Project  manager  requirements, 
including  the  providing  of  program 
audits, 

(3)  In  determining  the  amount  to  be 
recovered  directly  from  customers  as 
provided  under  paragraph  (b)(2)  of  this 
section,  the  State  regulatory  authority 
shall  take  into  consideration,  to  the 
extent  practicable,  the  customers'  ability 
to  pay  and  the  likely  levels  of 
participation  in  the  utility  program 
which  will  result  from  such  recovery, 

(c)  Duplication  of  audits.  (1)  In  areas 
where  a  residential  customer  is  an 
eligible  customer  of  more  than  one 
utility  or  participating  home  heating 
supplier,  such  customer  is  entitled  to  an 
RCS  audit  from  only  one  of  these 
utilities  or  home  heating  suppliers. 

(2)  No  utility  or  participating  home 
heating  supplier  subject  to  the  FSP  shall 
be  required  to  make  more  than  one  audit 
of  a  residential  building  or  dwelling  unit 
therein,  unless  a  new  owner,  who  is  an 
eligible  customer,  requests  a  subsequent 
audit. 

§  456.1011     Customer  tHllmg.  repayment  of 
loans,  and  termination  of  service. 

(a)  Customer  b:uing.  Every  charge  to  a 
customer  by  a  utility  or  a  participating 
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home  heating  supplier,  subject  to  the 
FSP.  for  any  portion  of  the  r obts  of 
carrying  out  any  activity  pursuant  to  the 
FSP  that  is  charg^'d  to  the  residential 
customer  for  whom  such  activity  is 
performed  (including  repayment  of  a 
loan)  and  that  is  included  on  a  billing  for 
utility  service  submitted  by  the  utility  or 
home  heating  supplier  to  su(.h 
residential  customer,  shall  be  stated 
separately  on  such  billing  from  the  cost 
of  providing  utility  or  fuel  service. 
Nothing  in  this  paragraph  shall  be 
construed  so  as  to  require  that  charges 
to  the  customer  for  activities  performed 
pursuant  to  the  FSP  must  be  included  on 
the  periodic  utility  or  fuel  bill. 

(b)  Repayment  of  loans.  (1 )  In  the  case 
of  any  loan  by  a  utility,  the  utility,  with 
the  approval  of  the  customer,  shall 
permit  repayment  of  the  loan  as  part  of 
the  periodic  utility  bill. 

(2)  In  the  case  of  ary  loan  for  the 
purchase  or  installation  of  program 
measures  made  by  a  participating  home 
heating  supplier  under  the  FSP — 

(i)  The  participating  home  heating 
supplier  shall  permit  the  eligible 
customer  to  include  repayment  of  the 
loan  in  the  customer's  payment  of  his 
periodic  fuel  bill  Over  a  period  of  not 
less  than  three  years,  unless  the  eligible 
customer  chooses  a  shorter  repayment 
period; 

(li)  A  lump-sum  payment  of 
outstanding  principal  and  interest  may 
be  required  by  the  lender  upon  default 
(as  determined  under  applicable  law)  in 
payment  by  the  eligible  customer,  and 

(ill)  No  penalty  shall  be  imposed  by  a 
participating  heating  supplier  for 
payment  of  all  or  any  portion  of  the 
outstanding  loan  amount  prior  to  the 
date  such  payment  would  otherwise  be 
due. 

(c)  Termination  of  service.  No  utility 
or  participating  home  heating  supplier 
subject  to  the  FSP  shall  terminate  or 
otherwise  restrict  utility  or  fuel  service 
to  any  customer  for  payments  due  for 
any  services  under  the  FSP. 

§456.1012    (Reserved) 

§456.1013    Quality  assurance. 

(a)  To  ensure  that  reasonable  levels  of 
effectiveness  and  safety  are  maintained 
in  the  supply  and  installation  of 
measures  under  the  FSP.  each  utility  or 
participating  hom^  heating  supplier  shall 
develop  and  offer  to  each  customer  at 
the  time  of  the  audit  or  with  the  audit 
results  the  following: 

(1)  Information  on  how  to  recognize 
the  most  common  type  of  improper 
installation:  and 

(2)  Information  on  the  availability  and 
responsibilities  of  independent  (public 


or  private)  inspection  services  and  the 
means  of  contacting  these  services. 

(b)  Pursuant  to  §  456.1021  each  utility 
and  participating  home  heating  supplier 
shall  submit  to  the  Assistant  Secretary 
for  approval,  the  information  to  be 
provided  to  eligible  customers  required 
under  paragraph  (a)  of  this  section. 

(c)  Any  utility  or  participating  home 
heating  supplier  may  request  an 
exception  from  the  requirements  of 
paragraph  (a)  of  this  section  pursuant  to 
§  456.1022.  Such  requests  must 
demonstrate  that  existing  mechanisms 
are  sufficient  to  ensure  reasonable 
levels  of  effectiveness  and  safety  in  the 
installation  of  measures. 

§  456.1014    Qualification  procedures  for 
auditors. 

(a)  Each  utility  and  participating  home 
heating  supplier  subject  to  the  FSP  must 
provide  an  adequate  number  of  auditors 
for  the  RCS  program  who  have 
successfully  completed  an  auditor 
training  program  using  either  the  DOE 
auditor  training  manual  or  any  other 
DOE  approved  auditor  training  program 
or  passed  a  DOE  approved  certification 
examination. 

(b)  Paragraph  (a)  of  this  section  shall 
not  applicable  to  any  auditor  who  has 
previously  operated  under  an  approved 
RCS  State  Plan  unless  the  utility  or 
participating  home  heating  supplier 
decides  otherwise. 

(c)  Pursuant  to  §  456.1021.  each  utility 
and  participating  home  heating  supplier 
subject  to  the  FSP  shall  provide  to  the 
Assistant  Secretary  for  approval, 
procedures  for  training  auditors,  a 
description  of  the  training  materials,  and 
a  reasonable  timetable  for  the 
implementation  of  the  qualification 
procedures  for  auditors. 

§  456.1015    Home  heating  suppliers. 

(a)  Participation  and  Withdrawal 
Any  home  heating  supplier  in  a  State 
subject  to  the  RCS  Federal  Standby  Plan 
wishing  to  participate  in  the  Plan  may 
contact  the  Assistant  Secretary, 

(1)  Notwithstanding  any  other 
provision  of  this  part,  any  participating 
home  heating  supplier  may  request  a 
waiver  of  certain  requirements  in  this 
Plan  as  provided  in  paragraph  (b)  of  this 
section. 

(2)  Any  participating  home  heating 
supplier  may  voluntarily  withdraw  from 
the  FSP  by  submitting  to  the  Assistant 
Secretary  a  written  notification, 

(3)  Prior  to  withdrawal,  the 
participating  home  heating  supplier  shall 
give  notice  of  its  withdrawal  to  those 
customers  who  have  either  requested 
RCS  audits  or  otherwise  have  been 
involved  in  RCS  services  and  shall  refer 


them  to  the  appropriate  utility  in  the 
same  service  area. 

(4)  The  withdrawal  notice  to  the 
Assistant  Secretary  shall  give  assurance 
that  the  home  heating  supplier  has 
performed  the  requirements  in 
paragraph  (a)(3)  of  this  section. 

(b)  Waiver  of  requirements.  (1)  The 
Assistant  Secretary  will  consider 
individual  requests  for  v^'vers  of  FSP 
requirements  from  pa.  iiv-ipating  home 
heating  suppliers  on  the  basis  of  the 
limited  resources  of  the  home  heating 
suppliers. 

(2)  The  Assistant  Secretary  will  not 
waive  the  following  requirements  for 
any  home  heating  supplier  who  chooses 
to  participate  in  the  program: 

(i)  Section  456.1003  (Investigation  and 
enforcement). 

(ii)  Section  456.1007(d)  (Prohibitions 
and  disclosures  required  for  program 
audits). 

(iii)  Section  456.1007(e)  (Furnace 
audits). 


§  456.1016    Program  measures. 

(a)(1)  Each  utility  or  participating 
home  heating  supplier  subject  to  the  FSP 
may  exclude  any  program  measure  for 
its  service  area  on  the  following  basis: 

(i)  When,  by  substituting  utility  or 
home  heating  supplier  de.'ived  data,  the 
program  measure  has  a  payback  period 
(P)  of  more  than  seven  years,  as 
determined  by  dividing  the  installed  first 
cost  (F)  less  any  Federal  and  State  tax 
credit  (T),  by  the  first  year  energy 
savings  In  dollars  (S), 


J 
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an 


r, 


fiars, 
or 


(ii)  When,  by  substituting  a  utility  or 
home  heating  supplier  specific 
prototypical  house,  it  is  determined  that 
the  program  measure  has  a  payback 
period  (P)  of  more  than  seven  years 
pursuant  to  the  formula  in  paragraph 
(a)(l){i)  of  this  section. 

(2)  The  utility  or  participating  home 
healing  supplier  shall  provide  to  the 
Assistant  Secretary  data  to  substantiate 
any  exclusion  pursuant  to  paragraph 
(a)(1)  (i)  or  (ii)  of  this  section. 

(b)  The  utility  or  participating  home 
heating  supplier  may  add.  with  DOL's 
approval,  pursuant  to  §  456.1022,  any 
measure  not  identified  in  Appendix  I  as 
a  program  measure  for  its  service  area, 
to  the  Plan. 


UM  I 
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§  456.1017     Supply,  installation  and 
financing  by  utilities. 

(a)  General.  Except  as  provided 
below,  the  provisions  of  the  paragraphs 
(b)(2)  (i)-(iii)  of  this  section,  shall  be 
undertatcen  in  a  manner  which 
minimizes  the  cost  of  residential  energy 
conservation  measures  to  such 
customers. 

(b)  Exemption  for  utility 
subcontractor  supply  and  installation. 
The  Assistant  Secretary  shall  grant  an 
exemption  to  the  prohibition  contained 
in  §  456.502(a)  to  a  utility  to  supply  or 
install  any  energy  conservation  or 
renewable  resource  measure  through 
contracts  between  such  utility  and 
independent  suppliers  or  contractors 
where  the  customer  requests  such 
supply  and  instailation  and  the 
following  conditions  are  met: 

(1)  The  utility  certifies  to  DOE  that 
each  supplier  or  contractor; 

(i)  Shall  not  be  subject  to  the  control 
of  the  utility,  except  as  to  the 
performance  or  such  contract  and  shall 
not  be  an  affiliate  or  subsidiary  of  such 
utility  and; 

(ii)  If  selected  by  the  utility,  shall  be 
selected  in  a  manner  consistent  with 
paragraph  (b)(2)  of  this  section. 

(2)  The  utility  submits  to  DOE  a 
description  of  the  proposed  utility 
activities  which  shall  include  evidence 
that  such  activities; 

(i)  Shall  not  involve  unfair  methods  of 
competition; 

(ii)  Shall  not  have  a  substantial 
adverse  effect  on  competition  in  the 
area  in  which  such  activities  are 
undertaken  nor  result  in  providing  to 
any  supplier  or  contractor  an 
unreasonably  large  share  of  contracts 
for  the  supply  or  installation  of  energy 
conservation  or  renewable  resource 
measures; 

(iii)  Shall  be  undertaken  in  a  manner 
that  provides,  subject  to  reasonable 
conditions  to  utility  may  establish  to 
ensure  the  quality  of  supply  and 
installation  of  energy  conservation  or 
renewable  resource  measures,  that  any 
financing  by  the  utility  of  such  measures 
shall  be  available  to  finance  the  supply 
or  installation  by  any  contractor  or  to 
finance  the  purchase  of  such  measures 
to  be  installed  by  the  customer:  and 

(iv)  To  the  extent  practicable  and 
consistent  with  paragraphs  (b)(2)  (i)-(iii) 
of  this  section,  shall  be  undertaken  in  a 
manner  which  minimizes  the  cost  or 
residential  energy  conservation 
measures  to  such  customers. 

(3)  Any  covered  utility  wishing  to 
obtain  an  exemption  to  the  prohibition 
contained  in  §  456.502(a)  shall  obtain 
approval  by  sending  the  request  for 
exemption  along  with  the  required 
conditions  and  evidence  described  in 


paragraphs  (b)  (1)  and  (2)  of  this  section 
to  the  Assistant  Secretary  for 
Conservation  and  Renewable  Energy, 
Department  of  Energy,  1000 
Independence  .Avenue.  SVV., 
Washington,  DC  20585. 

(4)  Upon  request,  a  utility  conducting 
activities  pursuant  to  this  section  shall 
provide  DOE  with  a  current  estimate  of 
the  average  price  of  supply  and 
installation  of  energy  conservation  and 
renewable  resource  measures  subject  to 
the  contracts  entered  into  by  the  utility 
under  paragraph  (b)  of  this  section. 

§456.1018     Complaints  processing 
procedures. 

(a)  Conciliation  services  for  customer 
complaints.  (1)  Each  utility  or 
participating  home  heating  supplier 
subject  to  the  FSP  is  required  at  the  time 
of  the  audit  or  with  the  audit  results  to 
offer  to  provide  to  eligible  customers 
information  on  available  conciliation 
services  for  the  purpose  of  resolving 
complaints  by  eligible  customers  against 
persons  who  install  or  supply  program 
measures  under  the  RCS  program. 

(2)  Each  utility  and  participating  home 
heating  supplier  shall  establish 
procedures  to  resolve  complaints  by 
eligible  customers  against  the  utility  or 
home  heating  supplier  under  the  FSP. 

(b)  Redress  proceedings.  Each  utility 
or  participating  home  heating  supplier 
subject  to  the  FSP  shall  offer  to  provide 
to  eligible  customers,  at  the  time  of  the 
audit  or  with  the  audit  results, 
information  on  available  redress 
proceedings  for  use  by  all  persons 
alleging  injury  arising  from  an  activity 
carried  out  under  the  FSP  or  from  a 
violation  of  the  FSP. 

(c)  Additional  requirement  with 
respect  to  conciliation  and  redress.  Each 
utility  or  participating  home  heating 
supplier  shall  submit  to  the  Assistant 
Secretary  pursuant  to  §  456.1021,  the 
information  that  will  be  made  available 
to  inform  eligible  customers  of  available 
conciliation  services  and  redress 
proceedings.  If  such  services  are 
unavailable,  the  Assistant  Secretary 
shall  be  notified  and  shall  take 
appropriate  action. 

§  456.1019    Coordination. 

The  Assistant  Secretary  shall  contact 
annually  the  cognizant  Federal.  State, 
and  local  officials  responsible  for  energy 
conservation  programs  within  and 
affecting  a  State  which  is  covered  by  the 
FSP. 

§  456.1020    Reporting  and  recordkeeping. 

(a)  Each  utility  and  participating  home 
heating  supplier  subject  to  the  FSP  shall 
submit  a  report  to  the  Assistant 
Secretary  no  later  than  six  months  after 


the  date  of  DOE  approval  of  all 
procedures  submitted  pursuant  to 
§  456.1021.  An  annual  report  shall 
subsequently  be  submitted  no  later  than 
each  July  1  and  thereafter  until  July  1, 
1989,  unless  the  initial  six  month  report 
is  required  to  be  submitted  less  than  90 
days  prior  to  July  1.  In  such  a  case,  the 
annual  report  shall  be  submitted  the 
following  July  1  and  annually  thereafter 
through  June  30,  1989. 

(b)  The  six  month  report  or  annual 
report  or  both,  as  indicated,  shall 
include  the  following  information: 

(1)  The  approximate  number  of 
eligible  customers  (6  month  report  only). 

(2)  A  copy  of  the  program 
announcement  if  not  already  provided  (6 
month  report  only). 

(3)  The  number  of  program 
announcements  provided  to  eligible 
custom.ers,  including  the  number  of 
those  making  conditional  audit  offers  (6 
month  report  and  annual  report). 

(4)  The  number  of  energy  audits 
requested  and  provided. 

(5)  The  nature  of  any  direct  financing 
activities  and  exempted  or  waived 
supply  or  installation  activities  engaged 
in  by  the  utilities,  including: 

(i)  Where  applicable,  any  copy  of  any 
State  or  local  law  or  regulation  in  effect 
on  November  9. 1978  which  requires  or 
explicitly  permits  the  utility  to  engage  in 
any  supply  or  installation  of  any  energy 
conservation  or  renewable  resource 
measures  (6  month  report): 

(ii)  The  procedures  used  to  select 
products  to  be  supplied,  installed,  or 
financed  (6  month  report  and  annual 
report); 

(iii)  The  procedures  used  to  select 
installers  to  perform  utility  supported 
work  (6  month  report  and  annual 
report): 

(iv)  Steps  the  utility  has  taken  to 
ensure  that  the  activities  ha\e  no 
adverse  effect  on  competition  (6  month 
report  and  annual  report);  and 

(v)  The  price  and  interest  rates 
charged  by  utilities  in  conjunction  with 
the  supply,  installation  and  financing 
services  offered  pursuant  to  exemptions 
or  waivers  granted  under  section  216  (b), 
(c),  (d)(1),  (d)(2),  and  (e)ofNECPA{6 
month  report  and  annual  report). 

(6)  Description  of  the  treatment  of 
costs  described  in  §  456.1010(b)(2) 
{utility  only)  (6  month  report  or  annual 
report). 

(7)  The  estimated  utility  or  home 
heating  supplier  costs  of  implementing 
the  RCS  Program  incurred  during  the 
reporting  period  (6  month  report  and 
annual  report). 

(8)  The  number  and  description  of 
complaints  against  the  utility  or 
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p-Tticipating  home  heating  supplier  (6 
month  report  and  annual  report). 

(c)  Each  covered  utility  and 
participating  home  heating  supplier  shall 
keep  for  five  years  from  the  date  of  the 
program  audit  a  copy  of  !he  audit  report, 
and  shall  make  such  report  available 
upon  request  to  the  Assistant  Secretary. 

(d)  .Any  provisions  of  this  section 
notwithstanding,  the  Assistant  Secretary 
may,  as  he  deems  essential  to  the 
Departmental  implementation  of 
program  responsibilities  and  subject  to 
approval  of  the  OMB  under  provisions 
of  the  Paperwork  Act  (Pub.  L  96-511) — 

(1)  Require  additional  information:  or 

[2]  Waive  any  reporting  and 
recordkeeping  requirements,  except  the 
recordkeeping  requirnment  in  paragraph 
(c)  of  this  section. 

§  456.1021     Information  whicti  a  utility  and 
participating  home  heating  supplier  shall 
report  to  the  Assistant  Secretary. 

Utilities  and  participating  home 
heating  suppliers  subject  to  the  FSP 
shall  report  the  following  procedures  to 
the  Assistant  Secretary  for  his  approval 
on  a  date  specified  in  the  order 

(h)  Procedures  for  determining  the 
estimates  of  energy  costs  savings 
(§  456.1006(b)). 

(b)  Procedures  for  ensuring  that 
reasonable  levels  of  effectiveness  and 
safety  are  attained  in  the  supply  and 
installation  of  measures  under  the  RGB 
Program  f§  456.1tn3(b)). 

(c)  Training  procedures  and  a 
description  of  the  training  materials  for 
auditors,  including  the  timetable  for  the 
implementation  of  the  qualification 
procedures  for  auditors  §  456.1014(c)). 

(d)  The  information  to  be  offered  to 
eligible  customers  on  available 
conciliation  services  and  redress 
proceedings  §§  456.1018{aj(l)  and  (b)). 

(e)  Procedures  for  handling  complaints 
against  a  utility  or  participating  home 
heating  supplier  (§  456.1018(a)(2)). 

§456.1022     Exceptions. 

As  provided  for  m  the  applicable 
sections,  any  utility  or  participating 
home  hoatina  suppher  wishing  to  seek 
an  exception  from  one  or  more  of  the 
follovving  sections  shall  obtain  approval 
from  the  Assistant  Secretar>  by  sending 
the  request  for  approval,  along  with 
s;;pporting  documents,  to  the  Assistant 
Secretary  lor  Conservation  and 
Renewable  Energy.  Department  of 
Energy.  ItXW  Independence  Avenue  SW., 
Vvashington,  DC  20585. 

(a)  Section  45t5.10()0(c).  (Exception  for 
existing  RCS  programs); 

(b)  Section  456.10iJ6(a)(2j.  (Listing 
substitute  energy  conserving  practices  u. 
the  program  announcement); 


(c)  Section  456.1006(d).  (Allowing 
advertising  in  the  program 
announcennent): 

(d)  Section  456.1007(a)(3).  (Extending 
the  time  for  the  performance  of  an  audit 
after  a  customer's  request): 

(e)  Section  456.10G7(b)(l).  (Identifying 
substitute  energy  conserving  practices 
during  the  program  audit); 

(f)  Section  456.1007(b)(2).  (Developing 
substitute  applicability  criteria): 

(g)  Section  456.1007(b)(3).  (Developing 
substitute  program  audit  procedures); 

(h)  Section  456.1007(e)(1).  (Estimating 
costs  or  energy  cost  savings  of  installing 
any  measure  or  product  which  is  not  a 
program  measure); 

(i)  Section  456.1013(c).  (Developing 
quality  assurance  procedures); 

(j)  Section  456.1016(a)(2). 
(Substantiating  exclusion  of  program 
measures  in  calculating  payback 
period);  or 

(k)  Section  456.1016(b).  (Adding 
program  measures  to  the  FSP  not 
identified  in  .'Appendix  I). 

§456.1023    Waivers. 

As  provided  for  in  Subpart  L,  any 
utility  or  participating  home  heating 
supplier  wishing  to  petition  for  a  waiver 
from  any  i^quirement  under  this  subpart 
shall  follow  the  procedures  contained 
under  section  §  456.1203. 

Subpart  K— Alternative  State  Plans 

§456.1101     Scope. 

This  subpart  identifies  the 
responsibilities  of  States  and  covered 
utilities  under  an  Alternative  State  Plan 
authorized  under  section  103(a)  of  CSRA 
including  liie  plan  content,  certification 
procedure,  reporting  requirements, 
enforcement  procedures,  and  the 
amendment  process. 

§456.1102    Deftnitlons. 

(a)  For  purposes  of  this  subpart,  an 
"entity"  means  the  Governor  of  any 
State  or  the  designated  State  regulatory 
authority,  or  agency  or  instrumentality 
of  the  State  authorized  under  State  law 
to  formulate  and  certify  an  alternative 
State  plan  for  residential  buildings 
under  this  subpart. 

(b)  "Covered  utilities"  are  those 
regulated  utilities  which  meet  the 
definition  of  "covered  utility"  in 

§  456.105,  and  in  addition,  to  the  extent 
authorized  by  State  law  or  agreed  to  by 
the  organizations,  includes  non- 
regulated  utilities  and  home  heating 
suppliers.  For  purposes  of  this  subpart, 
any  utility  with  a  retail  service  territory 
in  more  than  one  State  shall  be 
considered  to  be  a  separate  utility  with 
respect  to  each  State  in  which  its  retail 
service  territory  is  located. 


§  456. 1 1 03    Content  of  plan. 

An  alternative  State  plan  certified 
pursuant  to  this  subpart  shall — 

(a)  Be  designed  to  result  in  annual 
residential  energy  conservation  savings 
of  2  percent  or  more. 

(b)  Contain  the  goals  established  fur 
the  plan  and  an  analysis  of  the  data  and 
rationale  used  by  the  certifying  entity  to 
determine  that  the  plan  is  likely  to 
achieve  such  goals. 

(c)  Contain  adetjuate  proiedures  to 
assure  that,  if  a  public  utility  supplies  or 
installs  residential  energy  conservation 
measures,  such  actions  shall  be 
consistent  with  section  216  of  NF.CP.A 
and  Subpart  E  of  this  part  and  prices 
and  rates  of  interest  charged  stiall  be 
fair  and  reasonable. 

(d)  Contain  adequate  procedures  fur 
preventing  unfair,  deceptive,  and 
anticompetitive  acts  or  practices 
affecting  commerce  which  relate  to  the 
implementation  of  such  plan. 

§456.1104     Incentives. 

The  entity  in  charge  of  a  plan  under 
this  subpart,  or  a  State  regulatory 
authority,  may.  to  the  extent  permitted 
under  State  law.  provide  incentives  for 
utilities  to  meet  the  goals  contained  in 
the  State's  alternative  State  plan, 
including  providing  such  utilities  that 
meet  or  exceed  such  goals  with  a  rate  of 
return  on  expenditures  made  for  the 
purpose  of  accomplishing  such  goals. 

§456.1105    Certification  process. 

(a)  Certification.  (1)  The  entity  which 
elects  to  certify  a  plan  under  this  section 
shall  certify,  pursuant  to  a  form 
prescribed  by  the  Secretary  (except  as 
provided  by  paragraph  (a)(2)  of  this 
section),  to  the  Secretary  that — 

(i)  The  plan  meets  the  requirements  of 
§  456.1103; 

(ii)  The  plan  is  likely  to  achieve  the 
goals  established  for  the  plan  if  it  is 
adequately  implemented;  and 

(iii)  The  plan  will  be  adequately 
implemented. 

(2)  If  a  form  is  not  made  available  by 
the  Secretary  within  90  days  after  the 
date  of  the  enactment  of  the  CSRA  and 
until  such  form  is  made  available,  the 
certifying  entity  may  make  such 
certification  on  a  form  prescribed  by 
such  entity. 

(3)  Any  certification  under  this  section 
shall  include  a  copy  of  the  plan  and  a 
detailed  explanation  of  the  manner  in 
which  the  contents  of  the  plan  will  be 
implemented. 

(b)  Consequences.  (1)  Beginning  with 
the  certification  date  of  a  plan  under 
this  section  and  ending  with  the  date  on 
which  a  plan  is  no  longer  in  effect — 
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(i)  Subsections  (a)  through  (c)(3)  of 
section  212.  sections  213  through  215  and 
sections  217  and  218  of  NECPA  shall  not 
apply  with  respect  to  regulated  utilities 
in  such  State  and  nonregulated  utilities 
which  are  included  in  the  plan;  and 

(ii)  Section  219  of  NECPA  shall  apply 
to  utilities  described  in  subparagraph  (a) 
only  to  the  extent  provided  for  under 
§  456.1107. 

(2)  Except  as  provided  under 
§  456.1108.  any  State  for  which  a  plan  is 
certified  under  this  section  shall 
continue  to  have  such  plan  in  effect  until 
June  30.  1989. 

§  456.1106    Reporting  requirements. 

(a)  The  certifying  entity  shall  submit 
an  annual  report  to  the  Secretary,  within 
60  days  after  the  end  of  the  1-year 
period  to  which  the  report  relates, 
describing  the  implementation  of  the 
plan  and  the  results  thereof. 

(b)  Such  report  shall  include — 

(1)  A  statement  of  the  number  of 
residential  buildings  receiving  benefits 
under  the  plan; 

(2)  An  estimate  of  the  actual  energy 
savings  resulting  from  the  plan  and  a 
description  of  sources  of  such  savings; 

(3)  A  statement  of  the  percentage  of 
individuals  with  low  and  moderate 
incomes  who  receive  benefits  under  the 
plan; 

(4)  A  detailed  description  of  the 
benefits  provided  under  the  plan  and  of 
how  the  plan  is  implemented; 

(5)  Estimated  State  costs  and  utility 
costs  of  implementing  the  plan;  and 

(6)  The  names  of  the  entities  carrying 
out  the  plan. 

(c)  The  first  such  report  shall  be  made 
by  the  certifying  entity  within  the  14- 
month  period  that  begins  with  the  plan 
certification  date. 

(d)  Subject  to  approval  of  the  Office  of 
Management  and  Budget  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (Pub.  L.  96-511).  the  Secretary  may, 
to  meet  the  requirements  under  section 
225  of  the  NECPA,  require  additional 
information  from  entities. 

§  456.1 107    Procedures  for  administrative 
and  judicial  enforcement. 

(a)  Rights  to  petition.  At  any  time 
more  than  1  year  after  an  Alternative 
State  plan  has  been  certified  under 

§  456.1105,  any  customer  of  a  utility 
subject  to  such  Alternative  State  plan 
may  petition  the  Secretary  of  Energy  to 
conduct  a  public  hearing  to  determine  if 
the  Alternative  State  plan  has  been 
adequately  implemented. 

(b)  Content  of  petition.  Any  petition 
mailed  by  the  Secretary  shall  be 
received  for  filing  only  if  such  petition — 

(1)  Sets  forth  the  petitioner's  name 
and  iiddress; 


(2)  States  that  the  petitioner  is  a 
customer  of  a  named  utility  subject  to  an 
alternative  State  plan  that  was  certified 
under  §  456.1105  more  than  one  year 
prior  to  the  date  of  the  petition; 

(3)  Explains  how  the  alternative  State 
plan  has  not  been  adequately 
implemented  with  sufficient  specificity 
to  give  reasonable  notice  of  any  failure 
constituting  grounds  for  complaint  and 
any  supporting  allegations  of  relevant 
facts; 

(4)  Stales  how  the  petitioner  has  been 
injured  by  any  failure  to  adequately 
implement  the  alternative  State  plan 
stated  as  a  ground  for  complaint: 

(5)  States  whether  and  to  what  extent 
a  hearing  is  desired; 

(6)  Contains  a  certificate  verifying 
that  a  copy  of  the  petition  was 
transmitted,  on  the  same  date  of 
transmittal  to  the  Secretary  to  the  entity 
which  certified  the  alternative  State 
plan,  by  certified  mail,  return-receipt 
requested;  and 

(7)  Is  signed  by  the  petitioner  before  a 
Notary  Public. 

(c)  Answer.  The  entity  in  charge  of  the 
alternative  State  plan  shall  have  20  days 
from  the  date  of  receipt  to  file  an  answer 
to  the  petition. 

(d)  Denial  of  hearing.  Within  60  days 
of  the  date  the  petition  is  received  for 
filing,  the  Secretary  m.ay  deny  a  hearing. 
in  whole  or  in  part,  in  a  written 
statement  including  supporting  reasons 
if  such  a  hearing  is  not  justified  in  the 
public  interest. 

(e)  Prehearing  dismissal.  Within  60 
days  after  a  petition  is  received  for 
filing,  the  Secretary  may  dismiss  such 
petition  for  failure  to  state  adequate 
injury  in  fact  or  sufficient  grounds  for 
complaint  which,  if  supported  by  the 
record,  would  warrant  the  conclusion 
that  the  alternative  State  plan  has  not 
been  adequately  implemented. 

(f)  Notice  of  hearing.  Within  60  days 
of  the  date  the  petition  is  received  for 
filing,  the  Secretary  shall  give  advance 
notice  to  the  public  of  any  hearing  to  be 
carried  out  on  a  petition  under  this 
section  including  but  not  limited  to — 

(1)  A  description  of  the  grounds  for 
complaint  in  the  petition; 

(2)  A  date  certain  by  which  the  public 
may  submit  written  comments; 

(3)  Procedures  for  submission  of 
evidence:  and 

(4)  Such  additional  procedures  as  may 
be  appropriate  for  the  conduct  of  the 
hearing. 

(g)  Making  the  determination.  Any 
determination  by  the  Secretary 
concerning  the  adequacy  of  the 
implementation  of  any  alternative  State 
plan  shall  be  on  the  record  and  shall  be 
published  in  the  Federal  Register  within 


60  days  after  such  determination  is 
made. 

(h)  Appeal.  Any  person  alleging  that 
he  is  likely  to  be  injured  as  a  result  of  a 
determination  by  the  Secretary  under 
this  section  may.  within  60  days  after 
publication  or  notification  of  such 
determination,  institute  an  action 
appealing  the  determination  in  the 
United  States  Court  of  .■\ppeals  for  the 
appropriate  judicial  circuit.  The  court 
shall  review  the  determination  of  the 
Secretary  in  accordance  with 
Administrative  Procedures  Act.  a-    . 
shall  have  jurisdiction  to  affirm,  i.  odify, 
set  aside,  in  whole  or  in  part,  or  to 
remand  such  determination  to  the 
Secretary  for  such  other  action  as  the 
court  may  direct. 

(i)  Enforcement.  Except  as  provided  in 
paragraph  (f)  of  this  section,  if  any 
determination  by  the  Secretar>-  that  the 
alternative  State  plan  has  not  been 
adequately  implemented  becomes  final 
and  may  not  be  appealed,  the  Secretary 
shall,  within  30  days  of  the  date  on 
which  the  determination  may  no  longer 
be  appealed,  initiate  standby  authority 
under  Subpart  J  with  respect  to  such 
State. 

(j)  Exception.  If  a  State  which  had  an 
approved  plan  in  effect  under  subpart  B 
on  the  day  before  the  date  on  which 
certification  was  made  under  §  456. 1105 
informs  the  Secretary  m  writing,  withm 
30  days  after  receiving  a  copy  of  the 
petition  described  in  paragraph  (a)  of 
this  section,  that  it  will  no  longer 
implement  a  plan  certified  under  this 
subpart  and  that  it  will  implement  the 
approved  plan  which  was  in  effect  in  the 
State  on  the  day  before  certification  of 
the  alternative  State  plan  under  this 
subpart,  then — 

(1)  The  determinations  and  actions 
described  in  paragraphs  (b)  through  (d) 
of  this  section  may  not  be  carried  out; 
and 

(2)  Sections  212  through  219  of  NECPA 
shall  apply  in  such  State  except  to  the 
extent  that  waivers  are  provided  for 
utilities  under  Subpart  L  in  such  State. 

§456.1108    Amendments, 

(a)  Except  as  pro\ided  by  paragraph 
(b)  of  this  section,  a  plan  certified  under 
this  subpart  may  be  amended  by  any 
amendment — 

(1)  Consistent  with  the  requirements 
of  §456.1103:  and 

(2)  Certified  to  the  Secretary  of  Energy 
in  a  manner  consistent  with  the 
requirements  applicable  to  the 
certification  of  a  plan  under  §  456.1104. 

(b)  A  plan  certified  under  this  subpart 
may  not  be  amended — 

(1)  During  the  first  year  after  it  is 
certified:  or 


I 

34162    Federal  Register  /  Vol.  52.  No.  174  /  Wednesday.  September  9,  1987  /  Rules  and  Regulations 


(2)  More  than  once  a  year  thereafter. 
Subpart  L— Utility  Waiver  Process 
§456.1201     Scope. 

This  subpart  specifics  the  procedures 
to  be  followed  by  covered  utilities  to 
request  a  waiver  from  the  Secretary 
from  any  provision  of  this  part  or  any 
provision  of  a  State  residential  energy 
conservation  program  under  this  part. 
For  purposes  of  this  section,  the  term 
"residential  energy  conservation 
program"  means  any  program  carried 
out  by  a  utility  that  has  as  its  purpose — 

(a)  Increasing  the  efficiency  with 
which  petroleum,  natural  gas  or  electric 
energy  is  consumed  in  residential 
buildings  served  by  such  utility;  or 

(b)  Utilizing  solar  or  other  forms  of 
renewable  energy  in  residential 
buildings  served  by  such  utility. 

§456.1202    Coverage. 

This  subpart  shall  apply  to  all 
regulated  and  nonregulated  utilities 
which  meet  the  definition  of  "covered 
utility"  in  §  456.105. 

§456.1203    Approval  process. 

(a)  Criteria.  A  waiver  may  be 
approved  under  this  subpart  if  a  covered 
utility  shows  in  appropriate  State 
proceedings  and  the  appropriate  State 
officials  find  that — 

(1)  The  existing  and  planned 
residential  energy  conservation 
programs  that  will  be  implemented  by 
the  utility  if  a  waiver  from  such 
provision  is  approved  will  result  in 
savings  in  petroleum,  natural  gas  or 
electric  energy  consumed  in  residential 
buildings  served  by  the  utihty  that  are 
equal  to  or  greater  than  the  savings  that 
would  be  achieved  in  connection  with  a 
properly  implemented  State  residential 
conservation  service  plan  under  this 
part:  and 

(2)  Adequate  procedures  are  in  effect 
that  prevent  unfair,  deceptive  or 
anticompetitive  acts  or  practices 
affecting  commerce  that  relate  to  the 
implementation  of  such  residential 
energy  conservation  programs,  including 
provisions  to  assure  that  any  person 
who  alleges  any  injury  resulting  from 
unfair,  deceptive  or  anticompetitive  acts 
or  practices  in  connection  with  such 
programs  shall  be  entitled  to  redress 
under  such  procedures  as  may  be 
established  by  the  Governor  in  the  State 
in  which  the  utility  provides  the  service. 

(b)  Approval.  The  Secretary  shall 
approve  a  request  of  a  utility  for  a 
waiver  under  paragraph  (a)  of  this 
section  if  the  Secretary  determines 
that— 

(1)  Opportunity  for  a  hearing  on  the 
request  for  a  waiver  has  been  provided 


in  the  State  in  which  the  utility  provides 
utility  service;  and 

(2)  In  the  case  of  a  regulated  utility, 
the  Governor  of  the  State  in  which  the 
utility  provides  utility  service  and  the 
State  regulatory  authority  that  has 
ratemaking  authority  with  respect  to 
such  utility  both — 

(i)  Find  that  the  showings  under 
paragraphs  (a)  (1)  and  (2)  of  this  section 
are  sufficient;  and 

(ii)  Support  the  request  by  the  utility 
for  the  waiver. 

(3)  In  the  case  of  a  nonregulated 
utility,  the  Governor  of  the  State  in 
which  the  utility  provides  utility 
service — 

(i)  Finds  that  the  showings  under 
paragraphs  (a)  (1)  and  (2)  of  this  section 
are  sufficient;  and 

(ii)  Supports  the  request  by  the  utility 
for  the  waiver. 

(c)  Submittal.  (1)  Utilities  seeking  a 
waiver  shall  prepare  a  request 
documenting  their  proposal  and  showing 
how  the  approval  criteria  of 
§  456.1203(a)  are  met.  The  request  shall 
be  submitted  to  the  Governor  and,  in  the 
case  of  regulated  utilities,  to  the  State 
regulatory  authority. 

(2)  The  Governor,  and.  in  the  case  of 
regulated  utilities,  the  State  regulatory 
authority,  shall,  for  those  waiver 
requests  supported,  submit  to  the 
Assistant  Secretary  a  statement 
concerning  the  opportunity  for  a  hearing 
on  the  request  and  a  brief  summary  of 
findings  concerning  the  sufficiency  of 
the  utility  showings  regarding  the 
criteria  in  paragraphs  (a)  (1)  and  (2)  of 
this  section  together  with  the  utility 
waiver  request. 

§456.1204    Annual  Report  to  Govsrnor. 

Any  utility  that  receives  a  waiver 
under  this  section  shall  provide  the 
Governor  of  the  State  in  which  that 
utility  provides  utility  service  with  an 
annual  report  describing  the 
performance  of  its  residential  energy 
conservation  programs  in  relation  to  the 
showings  of  such  utility  under 
paragraphs  (a)(1)  and  (2)  of  this  section. 

§  456.1205    Revocation  procedures. 

(a)  The  Secretary  shall  revoke  any 
waiver  granted  to  a  covered  utility 
subject  to  a  State  plan  under  this 
subpart  upon  a  request  under  this 
section  by  the  Governor  of  the  State  in 
which  the  utility  provides  utility  service. 

(b)  The  Governor,  with  the 
concurrence  of  the  State  regulatory 
authority  in  the  case  of  a  regulated 
utility,  may  request  such  a  revocation  on 
the  basis  that  the  savings  described 
under  §  456.1203(a)(1)  on  an  annual 
basis  are  less  than  the  savings  in  the 
year  prior  to  approval  of  the  waiver  or 


that  the  procedures  specified  under 
§  456.1203(a)(2)  are  no  longer  adequate. 

(c)  A  request  for  revocation  may  be 
made  only  after  a  review  and 
opportunity  for  public  hearing  on  the 
performance  of  the  residential  energy 
conservation  programs  of  the  utility.  In 
order  to  facilitate  such  review  and 
hearing,  the  utility  shall  provide  the 
Governor  such  information  as  the 
Governor  requests  about  such 
residential  energy  conservation 
program. 

(d)  The  revocation  request  submitted 
to  the  Secretary  shall  contain  a 
statement  concerning  the  review  and 
hearing  discussed  in  paragraph  (c)  of 
this  section,  and  a  brief  summary  of  the 
findings  leading  to  the  request  to 
paragraph  (b)  of  this  section. 

Subpart  M — Commercial  Buildings  and 
Multifamily  Dwellings 

§456.1301    Scope. 

This  subpart  applies  to  any  State 
energy  conservation  plan  for 
commercial  buildings  and  multifamily 
dwellings  approved  under  section  721  of 
tbe  National  Energy  Conservation  Policy 
Act  before  August  1,  1984. 

§  456.1302    Auttior:ty  to  continue  plans. 

Any  State  energy  conservation  plan  to 
which  this  subpart  applies  may.  with 
respect  to  regulated  utilities,  continue  in 
effect  until  January  1, 1990. 

§456.1303    Reporting. 

The  administering  agency  for  any 
State  energy  conservation  plan  to  which 
this  subpart  applies  may  report  annually 
at  such  time  as  may  be  appropriate  with 
respect  to  activities  carried  out  under 
the  authority  of  section  201  of  CSRA. 

Appendix  I  to  Fart  456 — Program 
Measures 

(a)  General.  (1)  The  measures  table  was 
developed  by  evaluating  program  measures 
with  respect  to  a  prototypical  house  (see 
Appendix  II)  for  all  HUD/MPS  climate  zones 
and  categories  of  residential  fuel  use.  A 
measure  was  determined  lo  be  a  pi^gram 
measure  for  a  climate  zone  and  category  of 
residential  fuel  use  if  the  ratio  of  installed 
first  cost,  less  any  Federal  and  State  incomi- 
tax  credits,  divided  by  first  year  energy 
savings  in  dollars  was  less  than  or  equal  to  7 
years.  The  RCS  Model  Audit  procedures  were 
used  to  determine  energy  savings. 

(2)  DOE  applied  only  resident-installed 
costs  to  those  measures  which  are  not  likely 
to  be  installed  by  a  contractor,  caulking  and 
weatherstripping.  Resident-inslalled  and 
contractor  costs  were  used  to  determine 
installed  first  cost  for  those  measures  which 
DOE  believes  could  be  easily  installed  by 
homeowners  without  encountering  safety 
hazards  or  without  conflicting  with  most 
building  code  requirements.  These  measures 
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include  ceiling  insulation,  floor  insuldtion. 
water  heater  insulation,  clock  thermostats, 
heal  reflective  and  heat  absorbing  window 
and  door  materials,  and  pipe  and  ducf 
insulation.  Contractor-installed  costs  alone 
were  used  for  lhos«  measures  where  local 
codes  or  regulations  and  safety 
considerations  are  likely  to  preclude 
homeowner  installations  or  where  a  measure 
IS  not  easily  installed  by  a  homeowner.  These 
measures  include:  wall  insulation,  storm  and 
thermal  wnndows  and  doors,  replacement 
heating  systems,  oil  burner  replacements. 
vent  dampers,  intermittent  ignition  devices 
(IID"s).  replacement  central  air-conditioners. 
active  solar  space  heating  systems,  combined 
active  solar  space  heating  and  hot  water 
heating  systems,  solar  domestic  water 
heating  systems,  replacement  solar  pool 
heaters,  and  wind  ener^  devices. 

(b)  Climate  Zor.es  of  Program  Kfeosures.  In 
the  table  of  program  measures,  the  climate 
zones  for  heating  degree-days  are  as  follows: 


Cl*fTiaie 


days 


1  .... 

2 

3 

4 

5.._.. 

6 

7 

e 


0  to  tooo 

1001  10  2500. 
2501  to  3500 
3501  to  4500 
4501  to  5000 
5001  to  6000 

eooi  to  7000 

7001  and  Bt>Oy« 


The  cooling  degree-days  utilized  in  the 
evaluation  of  program  measures  for  each 
climate  zone  within  each  Stale  are  the 
c  ooling  degree-days  for  the  weather  station 
which  IS  specified  for  that  climate  zone  in  the 
UOE  Model  Audit. 

(c)  Category  of  Residential  Fuel  Use.  The 
program  measures  are  designated  in  the 
fullowing  tables  by  categones  of  residential 
fuel  use.  These  categones  are: 

(1)  For  ceiling  insulation,  wall  insulation, 
floor  insulation,  duct  insulation,  pipe 
insulation,  storm  or  thermal  wmdows,  storm 
or  thermal  doors,  replacement  heating 
systems,  replacement  oil  burners,  vent 
dampers.  IID's.  active  solar  space  heating 
systems,  and  combined  solar  space  heating 
and  solar  domestic  hot  water  systems: 

(i)  "Electricity."  which  includes  all 
residential  buildings  in  which  the  principal 
source  of  space  heating  is  an  electric 
resistance  heating  system; 

(ii)  "Gas."  which  includes  all  residential 
buildings  in  which  either  natural  gas.  or 
propane,  or  butane  is  the  principal  space 
heating  fuel; 

(iii)  "Oil."  which  includes  all  residential 
buildings  in  which  either  «2  heating  oil  or 
kerosene  is  the  principal  space  heating  fuel 
and  includes  all  other  residential  buildings 
not  included  in  the  categories  "Electricity," 
"Gas."  or  "}leat  Pump": 

(iv)  "Heat  Pump."  which  includes  all 
residential  buildings  in  which  the  principal 
source  of  space  healing  is  an  electnc  heat 
pump. 

(2)  For  water  healer  insulation  and  solar 
domestic  hot  water: 

(i)  "Electricity"  includes  all  residential 
buildings  in  which  the  principal  fuel  for  water 
heating  is  electricity; 


(ii)  "Gas"  includes  all  residential  buildings 
in  which  the  principal  fuel  for  water  heating 
is  either  natural  gas,  or  propane,  or  butane; 

(iii!  "Oil"  includes  ail  residential  buildings 
for  which  the  pnnapal  fuel  for  water  heating 
is  either  =2  heating  oil,  kerosene,  or  a  fuel  not 
included  under  "Eiectncity"  or  "Gas"  m  this 
subsection. 

13)  For  heat  reflective  and  heat  absorbing 
window  and  door  material.  "Electricity" 
includes  ail  residential  buildings  in  which 
electricity  is  used  for  air-conditioning  and 
includes  buildings  lh:i;  are  cooled  with  a  heal 
pump. 

(4)  For  replacement  central  air- 
conditioners,  "Electricity"  includes  all 
residential  buildings  in  which  electricity  is 
used  by  a  central  air-conditioner. 

(5)  For  replacement  solar  swimming  pool 
beaters; 

(i)  "Electricity"  includes  all  swimming 
pools  for  which  the  principal  fuel  for  pool 
heating  is  eiectncity: 

(ii)  "Gas"  includes  all  swimming  pools  for 
which  the  pnncipal  fuel  for  pool  heating  is 
natural  gas.  or  propane,  or  butane; 

(ui)  "Oil"  includes  aU  swimming  pools  for 
which  the  principal  fuel  for  pool  heating  is 
either  »2  heating  oil.  kerosene,  or  a  fuel  not 
included  under  "Electnnry"  or  "Gas"  in  this 
subsection, 

(6)  For  wind  energy  devices: 

(i)  "Electricity"  includes  all  residences  in 
which  the  pnncipal  sourLe  of  space  heating  is 
an  electric  resistance  heatmg  system  and 
which  have  electric  domestic  water  heating; 

(ii)  "Heat  Pump"  includes  all  residences  in 
which  the  pnncipal  source  of  space  heating  is 
an  electnc  heat  pump  and  which  have 
electnc  domestic  hot  water  heating. 

(d](l)  Caulk;ng.  Wealherstnpping.  and 
Clock  Thermostcts-  Caulking  and 
weatherstnpping  fell  withm  the  7-year 
payback  in  all  climate  zones  for  all  fuel  use 
categones  for  resident-installed  costs  and  are 
considered  program  measures  in  all  States 
Clock  thermostats  fell  withm  the  7-year 
payback  in  all  climate  zones  for  all  fuel  use 
categories  for  resident-  and  contractor- 
installed  costs.  (For  the  sake  of  simpiicity. 
these  measures  do  not  appear  in  the  tables.) 

(2)  Devices  Associot4?d  with  Elet^tnc  LiKid 
Management  Techniques  Devices  associated 
with  electric  load  management  techniques 
are  program  measures  for  all  categories  of 
fuel  use  if  the  local  electnc  utility  offers  a 
residential  rate  that  reflects  any  differences 
in  the  utility's  cost  of  service  (either  energj  or 
demand  costs)  between  peak  and  off-peak 
periods,  or  if  a  residential  electnc  rale 
compnsed  of  an  integrated  peak  measured 
demand  and  an  energy  use  component  is 
applied. 

(3)  Ceiling  Insulation.  V^liere  indicated  as  a 
program  measure  in  Table  2,  the  R-Vaiue  for 
ceiling  insulation  shall  be  determined  by  the 
State. 

(4)  Floor  Insulation.  Where  indicated  as  a 
program  measure  in  Table  2.  the  R-Va!ue  for 
floor  insulation  shall  be  determined  by  the 
State. 

(5)  Replacement  Solar  Swimming  Pool 
Heaters.  These  are  evaluated  as  a  program 
measure  as  indicated  in  Table  2.  This 
analysis  assumed  a  pool  blanket  or  cover  is 
also  used.  The  measure  should  be  audited  for 


as  indicated  in  Table  2  whenever  the 
residence  has  a  heated  pool. 

(6)  Intermittent  Ignition  Devices  (IID's). 
(IDs  are  not  displayed  as  program  measures 
in  Table  2.  but  are  program  measures  for  the 
category  "Gas"  in  the  Oregon  chinate  zone 
"8." 

(7)  Active  Solar  Space  Heating  Systems 
and  Combined  Solar  Space  Heating  and  Hot 
Water  Systems.  Active  solar  space  heating 
systems  and  combined  solar  space  heating 
and  hot  water  systems  are  program  me,isures 
as  indicated  by  Table  1  below. 

Table  1 


Stale 

HUD' 
MPS 
region 

Fuel 

soiai 
syweTia 

Com- 
bned  ' 

Aniona 

3 

4 
3 
3 

4 

s 

E*Ocnc .» 

C 

C 

CM 

HP 

Arizona 

C4Wo<n«      

FKictfie...     .. 

Gm 

Oi 

HP _ 

ElecMie... 

c 

ICJ...    .. 

r 

[CI  .       - 

c. 
c 

(lM 

Od 

HP 

Nsw  Meuco  — 

Beonc 

r. 

c 

Se*  Mencc    .. 

Oil _ 

HP 

BecMc 

'c~~.'~.Z.. 

c 

ni 

HP 

tCJ 
r. 

New  Mexico  ._ 

PtarMr 
(ilHI 

CM...-. 

HP 

'  Co<nbi.oed  toia;  ss>ac«  heating  and  hot  wmmi  aystema. 

(8)  iMnd  EneT:gy  Devicti.  A  Stale  that  does 
not  change  its  audit  requirements  by  deleting 
measures  based  on  the  amended  RCS 
measures  table  shall,  whenever  a  wind 
energy  device  appears  in  Table  2  with 
brackets  and  is  also  astenaked,  continue  to 
include  a  wnnd  energy  device  as  a  program 
measure  m  its  Slate  Plan.  Whenever  a  wind 
energy  devnce  is  bracketed  or  brsckeled  and 
eslensked.  a  Stale  that  changes  its  audit 
requirements  by  deleting  measures  based  on 
the  amended  RCS  measures  table  shall 
include  in  its  State  Plan  the  requirement  that 
utilities  audit  for  the  appropriate  type  of  wirwi 
energy  device  identified  in  Table  2.  Where 
t>oth  types  of  wind  energy  devices  ere 
identified  in  Table  2.  an  audi!  is  required  for 
only  one  of  these  devices. 

(e)  Bracketed  Measures.  A  State  is 
required  to  include  in  its  Stale  Plan  those 
measures  that  appear  in  brackets  in  Table  1 
or  2  onh  when  a  Stale  changes  its  audit 
requirements  by  deleting  any  measures  from 
Its  Slate  Plan  based  upon  the  amended  RCS 
measures  tables. 

(f)  Table  of  Program  Measures  by  State. 
All  other  program  measures  are  displayed  in 
Table  2  organized  by  State  where: 

R  =  Resident-installed  costs 

C  =  Contractor-in6talled  costs 

X  =  2-kW  nonutility  interconnected  DC  wind 

machine  without  battery  storage 
Y  =  2-kW  interconnected  AC  wind  machine 

without  battery  storage 
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Table  2 


1987 


UM  I 


MUD 'MPS 

Insulation                                    1 

Storm 

or 
thermal 
en- 
dows 

storm 
or 

ttiermal 
doors 

Heat 
reflec- 
tive 
and 
ab- 
sorbing 
window 
materi- 
als 

Replace- 
ment 
tieating 
system 

Replace- 
ment od 
burner 

Vem 

Solar 
do- 
mestic 
water 
heater 

Replace- 
ment 

solar  pool 
heater 

Slate 

CeWng 

Wall 

Floor 

Water 
Dealer 

Duct 

Pip« 

Replace- 
ment 
centfai  aK 

ef 

Wind 
en- 
ergy 

Al 

2      

Electric 

Gas 

RC 

RC 

C 

[RCl ... 

RC 

RC 

R 

RC..*..- 

RC 

c 



c 

[RC]...  RC ! 

RC... 

c    ... 

Oil 

RC   , 

RC 

C 

[RCJ... 
[R] 

RC 

RC 

R 

RC..»... 

c 

c 

H  P    

R 

c 

AL 

3  

1 

Electric !  RC 

Gas ;  RC 

CW ;  RC 

HP i  RC 

c 

RC RC 

[RC]...!  RC 

RC 

RC  ._  .. 

C 

RC 

C 

c 

c 

RC RC... 

C 

c 

c 

[RC]... 
[RC] ... 

RC 

RC 

RC 

RC...... 

RC...... 

[C] 

c 

c 

AK 

8  

1... 

Eiectnc 

Gas 

RC. 

RC 

RC 

RC 

c 

RC 

RC 

RC 

RC 

RC 

RC  .1... 

c 

RC 

c 

RC 

RC.J 
RC* 

c 

c 

... 





OH 

c 

RC 

C 

c 

c 

HP 

c 

RC 

RC.|... 

C 

" 

AZ 

1  

Eiectnc 

Gas 

RC 

RC 

RC 

RC. 

c 

[R] 

[R] 

[R] 

RC 

RC 

RC 

R 

R....X... 

R 

R.....^... 

R....a-- 

[C] 

RC 

c 

c 

R 

[C] 

Chi 

c 

R 

[C] 

H  P     

c 

R 

[C] 

A2 

2     

T 

Electfic. 

Gas 

RC 

RC 

RC 

RC 

c._ 

c 

[RC]... 
[RC] ... 
[RC]... 
[RC] ... 

RC 

RC 

RC 

RC 

RC 

c 

RC 

c 

c 

RC ''  RC... 

RC RC   . 

[C] 

c  .  .. 

c 

Oil 

c 

[C] 

0 

H.P 

c 

RC 

RC... 

[C] 

A7 

3    

Eiectnc. 

Gas 

RC. — 

RC 

RC 

RC 

RC.'.'.''.''. 

RC 

RC 

RC 

c 

RC 

[RC]  . 

RC 

HP. 

RC 

RC 

RC 

RC 

RC"II 

RC 

RC 

RC 

RC.J 
RC... 
RC... 
RC. 

Rc"! 
RC. 
RC. 
RC. 

c 

[C] 

RC 

c 

c 

[XI 

c 

[C] 

c 

c 

Oil 

c 

[RC]...  RC        i 

[C] 

c 

HP     

c 

IRC] ... 

(C)  .. 

[V] 

AZ 

4       

Eiectnc 

Gas 

0 

Rc"!I" 

RC 

RC 

RC 

RC 

RC 

RC 

C 

tci 

RC 

c  

c 

c 

c 

c 

c 

Oil 

c 

C 

c 

H  P  

c 

c 

^ 

AZ 

5    

Electric 

Gas 

RC 

RC 

RC 

RC 

c 

RC 

RC 

RC 
RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC. 
RC* 
RC, 
RC, 

C 

RC 

c 

c 

c 

c 

c 

c 

c 

c 

Oil 

c 

c 

c 

c 

c 

H.P 

c 

c 

c 

A7 

6  

Eiectnc 
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HC 

RC 

RC 

RC 

c 

c 

RC 

RC 

HC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC- 

RC, 
RCh 
RC., 

C 

c 
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c... 

c 

c 

c 

c 

c 

Oil 

c 

c 

c 

c 

HP  

c 

c 

" 

AZ 
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Electric 

Gas 

RC 

RC 

RC 

RC 

c 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC, 
RC, 
RC, 
RC 

c 

RC 

c 

c 

c 

c 

c 

c 

c 

Oil 

c 

c   ... 

c 

c 



H  P   

c 

c 

c 

AH.. 

3      

Eiectnc 

RC 

RC 

RC 

RC 

c 

RC 

RC 

RC 

RC 

R 

RCl 
R...., 

c 

RC 

c 

c 

1  Gas 

c 

[R] 

OH 

H.P 

4     

C I  CRC]...i  RC 

RC 

RC 

[C] 

c 

L 

C 

[RC] ... 

RC 1  RC  . 

[C]  . 

AR 

Eiectnc 

Gas 

RC 

RC 

RC 

RC 

c 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RCl 
RC. 
RC, 
RC, 

C 

RC 

c 

( 

C 

c 

Oil 

c 

c 

c 

H  P  

c 

c 

CA 

2      

Eiectnc 

Gas 

RC 

RC 

RC 

RC 

c 

[RCl .. 
[RC].. 
[RC].. 
[RC] .. 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC. 
RC. 
RC, 
RC 

c 

RC 

0 

( 

c 

c 

[C] 

c 



Oil 

[C] 

c 

H  P   

c 

[C] 

CA 

3     

1  Electric 

Gas 

RC 

RC 

RC 

RC 

c 

RC 

[RC] .. 
[RC] .. 
[RC] .. 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 
RCJ 

Rc; 

RC, 

c 

RC 

c 

( 



c 

c 

c 

'oil      

H  P 

c 

[C]  .. 

c 

Ir 

CA 

4 

Electric 

RC 

c 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 
RC 
RC 

C 

RC 

c 

( 

,  Gas ,  HC 

1  Oil !  RC 

c 

C 

c 

c 

c 

C 

c 
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tent 
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Wind 
en- 
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Storm 
or 
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Storm 

or 
tnef-nai 
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Heat 
reflec- 
tive 

sorbmg 

:   WWKlOW 
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als 

Vent 
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er 

1 
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er 

Sotar 
do- 
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nealei 
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Ceifng 

Wa« 

Floof 

Water 
heater 
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-X« 
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ment 
healing 
system 
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ment Oti 
bomet 

>   RoptKe- 
ment 
solar  pool 
neater 

Wmo 

en- 
ergy 

H.P 

RC 

Rc""" 

RC 

RC 

RC 

C 

RC... 

Rc'!!!!!! 

RC 

RC 

RC 

RC 

RC 

HC 

Rc!!!!!! 
RC 

HC 

HC 

HC 

C 

— 

"c!!ZZ!! 



CA...i5__ 

c!!!!!!!!!! 

c 

c 



c    ... 

Electric 

Gas. 

OiL 

C 

RC... 

RC 

RC 

RC...... 

nc"ZZ 

HC 

RC 

RC 

HC 

C 

C _ 

C „ 

c!!!!!!!!!!I 

c 

c __ 

p 

c 

c 

c 

RC i  RC 

!Z„Z!! 

H.P 

:  6..._ 

RC 

HC.!!!!! 

RC 

RC 

HC 

Hc!!!!!! 

RC 

RC...!. 

HC 

HC 

HC 

HC.!!!!! 

c 

c!!!!!!!!!! 



Sc"!!!!l 

c 

..__.„. 

CA  .. 

Bectric 

RC 

c 

c 

c 

C... 

c 

"'-" 

— • 

Gas 1  HC 

c 

c 

c 

c!!!!!!!!!! 

c 

c 

c 

c 

Oil 

H.P 

7 .._ 

Electric 

Gas 

Oil 

HU...-. 

RC 

Rci;;~ 

RC„.... 

RC 

RC_._.. 

C 

•— — 

c 

CA... 

c I. 

RC.!""! 

RC...... 

RC 

RC 

HC 

RC 

RC 





HC 

Rc!!!!!I 

c 

c 

c 

c!!ZI!'„!! 

c 

HC ,  HC 

C 

— 

c 

RC 

RC 

Hc!!!!!! 
HC 

RC 

HC 

RC 

RC 

RC 

Hc!!!!!!! 

RC 

RC 

HC 

H.P 

c 

CA    .. 

8 

Hc"!!!!!! 

RC 

HC 

HC 

RC.!!!!!! 

RC ...... 

RC ...... 

HC... 

Rc!!!!!!! 

RC 

RC 

rc'!!!!!!! 

RC 

rc 

rc!!!!!!! 

rc 

rc 

Electric 

Gas 

RC 

RC. 

HC 

RC 

RCIII 

RC 

RC ...... 

RC 

RcZ... 

RC 

RC 

RC 

RC  """ 

RC 

RC 

RC 

c 

1:!!!!!!!II! 

C    .. 



c 

c 

c 

c 

c 

c 

c 

c 

c 

c!!!!!!!!!! 

c 

c 

c. . 



Oil 

HP. 

6 

FlecUic. 

Gas 

c 

c 

c 

c 

"c"7.!!!! 

c 

"c!!!Z!!!!" 

CO.... 

c...''..Z 



' 

............„H... 

RC - 

c 

c 

c 

c ....  

"cZ!!! 

c 

c 

RC '  RC 

HC 1  RC 

Oil 

c 



Rc'!!!!!!! 

RC _ 

Rc'!!!!!!l 



c 

c...     . 

H.P....„ 

7 

Electric 

Gas. 

Oil..„ 

H.P 

c 

RC 

Rc'!!!!!!! 
HC 

RC 

HC 

HC .!!!!!! 

RC 

HC 

Hc'!!!!!!! 

RC 

RC 

RC 

RC ...!.!! 

or 

CO.... 



c 

c _ 

c 

c 

RC 

RC ...... 

RC 

RC 

c 



c 

c...    ... 

c 

"c!!!!!"!~r 
"cZZZ 

r. 

c 

c 

CO   .. 

8 _ 

Oectric 

Gas „... 

Oil 

H.P._.. 

6 

cZZZZ 

c 

Hc'!!!!!!! 

HC 

HC. 

HC...... 

Hc'!!!I! 

HC 

RC 

RC ...... 

Rc'!!!!!!! 

RC 

RC 

HC ...... 

Rc" 

HC 

HC 

HC 

Hc !!!!!!! 

rc 

rc 

"f^ZZ 

RC 

RC 

cI!!!!!!! 





c 

c 

c 

c 

c 

c. 

c 

c 

tXY) 

c 

c. 

c 

cl!!!!!!! 

c_ 

c. 

c. 

cl!!!!!!!! 

c 

c. 

C 

c!!!!!!!!!! 

c 

C- 

c_ 

cci'!!!!!! 

tcj 

c. .. 



c    .„ 

c _ 

c 

HC 1  RC 

HC RC 

HC RC ...!... 

HC 1  RC 

CT 

c~  ZI 



(XYl 



Electric 

«ai» 

RC 

HC 

RC 

RC 

HC"1": 
RC ...... 

RC 

RC 

RC"II! 

HC. 

RC 

RC 

Rc"i;" 

RC 

RC 

RC 

Rc"~;!; 

RC 

RC 

RC 

Rc'm 

RC 

RC 

RC 

c „ 

c 

[X]* 

oa 

c 

HC 

HC 

RC 

RC 

Rc!!!!!!! 

RC 

RC 

RC 

rc!!!!!!! 

RC 

RC 

RC 

h!!!!!!!!!! 

H.P 

c 



c 

"c!!!!!!!Z" 

(X)' 

Ut.... 

4 

Electric 

Gas 

Oil 

c 

Rc"!!!!!! 

.................. 

RC        1  °<~ 

C- 

c 



"c!I!!I 



c 

c 

H 

HC 

RC 

RC 

RC 

HC 

RC 

RC 

r!!!!!!!!!! 

H.P 

c 

RC 

RC 

RC 

■- — 

c 





"czziz: 

4 

Electric 

Gas 

c 

c 

DC... 

•••• — 

nc 

pic!!!!!!! 

C- 

- 

"c"!!!"'! 

c.  ,, 
c 



c 

OU.. 

H.P 

c 

c 

c 

FL 

1 

ElecUic 

Gas 

cZZZZ 

c 

£H] 

HC 

RC 

HC 

■** 

....__».. 

c 

ic !!!!!!!!!!!! ! 
c. 

R 

R 

R 

....M...... 

Oil 

c 

[R] 

n 

— — 

•— — 

H.P 

c 

H 

R_ 

Rc"!!!!!!! 

RC 

RC 

R 

— — — 

I-L 

2.. 

Electric 

Gas ....._ 

OU 

H.P 

cZZZZ.'. 

'cRc'r! 

[HC] ... 
CHC] ... 
[RCl .. 

pic!!!!!!! 

RC 

RC 

'rc!!!!!!! 
n 

RC 

'cl!!!!!!!"'! 

...••..«•«..«.... 

'c'!!!!!Z!."!! 

c. 

c 



c 

c 

icj!!!!! 

c 

RC 

R 



....»»... 

'c!!!!!!!Z!! 

c 

GA.... 

2 - 

Electric 

Gas 

Oil _- 

H.P.„ 

3_ 

c 

[Hc'i'I! 
tHl..... 
CRC]... 
[R] 

Rc'!!!!!!! 

HC 

HC 

"rc 

R 

RC 

R 

RC 

R 

c 

RC 

c 



c 

c 

c 

— — 

c.... 

RC 

R 

£C] 



c 

c 



GA... 

Electric. 

Gas 

RC 

RC 

RC 

RC 

RC"II! 
RC 

c 

c 

c 

HC 

[RC] ... 
[RCJ ... 
tRC].. 

RC 

HC 

RC 

HC 

RC 

RC 

RC 

Rc' 

RC 

RC 

RC 

RC 

HC 

Rc!!!!!!! 
RC 

c 

RC 

C. ™ 



c 

=^ 

r 

fm 

c!!!!Z!!!!! 

c 

Oil 

C 

C 

C 

HP 

c 

"cZZZZ 

c!!!!!!!!!! 



GA... 

4 

Electric 
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Rc'!!!!!!! 

fiic !!!!!!! 

iic!!!!!!! 

'c.7!!!!!!!!!!! 
c ] 
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C 
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RC 

RC 

RC 

RC 

C 

c 
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RC 

C 

0 
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RC 

RC 

RC 

RC 

C 
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[RC]  .    RC 
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[R] 

RC 

RC 

R 

RC 

RC 

R 

ih 
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[O 

'V 

[C] 

[C] 

RC 

c 
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C 

c 

Oil 

C 
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HP 

C 

R 

R 
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7    
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c 

RC RC 

RC 1  RC        1 

RC 

RC 

RC 
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c 

RC 

RC 

C 

c 

c 

ID 
IL  -. 

IL   

IL    . 

IL  ....: 

IN 

IN 
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RC 

c 

RC 

RC 

RC 

RC...  .  1  RC    .    i 

c 

c 

c 

HP 

RC 

c 

HC 

RC 

8       

E'ecfnc 

Gas 

RC 

RC 

RC 

RC 

c 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC  . 

c 

c. 



RC.  .. 

c 

c      .... 

c 

Oil 

c 

c 

c 

c 

HP 

c 

4 

Electric 

Gas 

RC 

RC 

RC 

RC 

c 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC     . .     C 

RC 

c 

c 

c 

c 

RC 

RC 

RC 

c 

c 

c 

OH 

c 

c 

H.P 

c 

c 

c 

5 

.... 
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c 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

0 

RC 

c 

c , 

Gas 
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c 
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c 
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Oil 
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C 

RC 

RC 

c 

C 

c 

HP 
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RC 

c 
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Gas 

RC 

RC 

RC 

RC 

c 

RC 

RC 

RC 

RC 

RC j  RC 

RC RC 

RC RC 

RC 

RC 

c 

c 

RC 

c 

c 
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Oil 
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RC 

RC 
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c 
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c 

HP 

c 

RC 

c 

7 

Electnc 
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RC 

RC 

RC 

c 

RC 

RC 
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HC 

RC 

RC 

RC 

RC 

c. 

RC 

c 

c 

c 
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c 

c 

c 
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c 
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RC 

RC 

c 

c 

c 

HP 

c 

RC 

c. 

c 
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c 
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c 
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c 
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c 
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c 
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RC 

RC 
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c 
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c 
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c 

c 
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c 

c 
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RC 

c 

c 

c 

c 
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RC 

c 

c 

c 

c 
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c 
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c 
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c 

c 
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c 
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RC 
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c 

c 
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c 
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RC 

RC 
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RC 

RC 

RC 

C 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RcZZZ 

RC 

RC 

RC 

Rc""!" 

RC 

HC 

HC 

RC 

c 

ai 

C 

RC 

RC 

Hc"""" 
RC 

RC 

RC 

"rcZZZ 

RC 

C 

c 

KP 

C 

C 

cZZZZ.. 



RCT"" 





KS 

5 

Electric 

Gas 

cZZZZ.'. 

ricZZZ 

RC 

RC 

RC 

"^cZZZ 

RC 

RC 

c 

c 

c 

c 

c 

c 

Oil 

c 

c _.. 

c 

c 

c 

H.P 

c 

KS 

6 

Electric 

Gas 

Rc"''"' 

RC 

RC 

RC 

pic""!" 

RC 

RC 

cZZZZl 

ficZZZ 
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0 

c 



RC 

RC 

RC 

RC 

c 
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c 

c 

c 
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c 

HC 

RC 
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c 

c 

H.P 

c 
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KS 
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RC 

RC 

RC 

RC 
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RC 

c 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

HC 

RcZZZ 
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RC 

RC 
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RC 

RC 

RC 
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HC 

RC 

RC 

RC 

RC 

RC 

RC 
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RC 

c 

RC     , 

c 

c 

c 
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c 

c 

c 

c 
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c 

c 

c 

C 
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c 

c 

H.P 

0 
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KY 

4 
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c 
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RC 

RC 

RC 
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RC 

RC 

c 

Oil 

RC 

RC 
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RC 

c 

RC 

RC 
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RC 

HC 

RC 

C 

c 

H.P 

c 
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KY 

5 
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c 
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RC 

RC 

RC 
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R 

nc 

c 
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RC 

RC 
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RC 

c 
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H.P 

c 

KY 

6 
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RC 

RC 

RC 

HcZZZ 

R 
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RC 

RC 

HC 
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RC 

c 

c 



c 

c 
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RC 

RC 

c 

RC 
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c 

H.P 

c 







- -•• 

LA 

2 
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RC 

RC 

RC 

RC 

Rc'"'" 

RC 

RC 

RC 

"<r'cZZZ 

RC 

RC 

RC 

Hcl"." 

RC 

RC 

RC 

RC ...."' 

RC 

RC 

RC 

RcZZZ 

c 

[RC] ... 

CRJ 

tRC] ... 
[RC] 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

Rc"""" 

RC 

RC 

RC 
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RC 

RC 

RC 

"ficZZZ 

RC 

RC 

RC 

BCZZZ 

HC 

HC 

RC 

RC 

R 

c 

RC  , 

c _. 



c 

c 

c 



Oil 

c 

RC 

RC 

ricZZZ 
RC 

RC 

RC 

"bcZZZ 

RC 

RC  ...... 

RC 

"ficZZZ 

RC 

RC 

RC 

ficZZZ 

RC  ...... 

RC  ...... 

RC 

[C] 

cZZZZ'. 
[C] 

tC] 



c 

c 

C 

H.P 

c 

c 

LA 

3 

Electric 

Gas 

cZZZZ'. 

Rc""" 
[RC]... 
tRC]... 
IRC) ... 

RcZZZ 

RC 

RC 

RC 

c 

, 

c 

"cZ.'ZZ.. 

Oil 

c 







H.P 

c 

[C]  — 

c 



ME  ... 

8 

Electnc 

Gas 

cZZZZ.. 

RC 

RC 

RC 
RC 

RC 

RC 

RC 

RC 

BcZZZ 

R 

Rc"""! 
nc 

c 



c 



tX]* 

c 

c 

C 

c 

c" 



Oil 

c 

R 

c . 

"cZZZ'ZZ 

C 

c 

"cZZZZ' 

_ 

HP 

c 

RC 

RC 

HC 



CX]* 

MD- 

4 

cZZZZ'. 

Electrk: 

•••" 

c 

Gas 

c 

c 

c 



cZZZZZ.. 

c 

Oil 

c 

c 

H.P 

c 

c 

c. 

c 

c. 

c 

c.ZZZ 

ncZZZ 

MD.  . 

5 

Electric 

Gas 

cZZZZ'. 
c 

mZZZ 

RC 

RC 

RC 

RC,    , 

R 

c 

c 

c 

c 

c 

c._ 

OH 

c 

c 

RC. 

H.P 

c 

c  ...„ 



c 

WO  .. 

6 

cZZZZ'. 

RcZZZ 

RC 

RC 

RC 

BcZZZ 

RC 

RC 

Electric 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

C 

Gas 

RC 

c 

c 

c 

c 



c 

Oil 

RC 

RC 

c 

c 

c .. 

c 

HP  

c 



MA 

6 

Electnc 

Gas 

RC 

RC 

RC 

RC 

c 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

c 

c 

RC 

c„.. 

0 

c 

c 

c 

[X]' 

c 

c 

Oil 

c 

c 

c  _ 

c 



HP 

c 

c 





IX]' 

MA   ,, 

7 

Electric 

Gas 

RC 

RC 

RC 

RC 

c 

RC 

RC 

RC 

RC 

RC 

R 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

c 

RC 

c 

c 

"cZZIZZ 

c 

c    

c 

c. 

Oil 

c 

RC 

c 

c 

c 



H.P 

7 

c.„ 

c 







Ml  .... 
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1987 


UM  I 


L 

Insulation                                           | 

■ r 

1 

Storm 

or 
thermal 
doors 

Heal 
rellec- 

live 

and 

ab- 
sorbing 
wirxJow 
materi. 

als 

Replace- 
ment 
healing 
system 

Replace- 
menl  oil 
borner 

Vent 
damp- 
er 

Solar 

do- 
mestic 
water 
heater 

Replace- 
ment 

solar  pool 
heater 

\ 

region  luei 

Ce<lir.g 

Wall      1     Floor 

Water 
healer 

Duct 

Pipe 

Stfrm 

or 

Iheimal 

«*- 

d<f«s 

Replace-! 

men! 

central  aK 

condiliorv 

er 

Wind 

en. 
ergy 

FlfK-Mnr              Rr.           '.  C.              .   RP. 

RC 

R 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

r 

RC 

C 

C 

Ml 

Gas 

RC 

RC 

RC 

c 

RC 

c 

c 

OH 

c 

RC„ 

RC 

RC 

c . 

c 

C 

H  P 

c 

a 

C 

8 

Electric. 

Gas 

RC 

RC 

RC 

RC 

c 

RC 

RC 

RC 

RC 

RC 

R 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

c. 
c. 
c. 
c. 

RC 

C 

c 

C 

c 

Ort 

HP  . 

c 

RC 

c 

c 

c 



c 

MN     ' 

8 

Electric 

RC 

RC 

RC 

RC 

c 

RC 

RC 

RC 

RC 

RC 

R    

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

c. 

RC 

Gas 

c    .  ... 

c 

c 

Oil 

c 

RC 

r 

c 

c 

HP 

c 

c. 

MS 

2    

Fl*vtrw' 

RC 

RC. 

c 

[RC) 

ar. 

RC 

R 

RC 

R 

-- 

RC... 

c 



Gas 

[R] RC 

[RCl      Rr: 

MS 

Oil 

RC 

RC 

c 

RC 

R 

RC 

R 

9 



c 

H  P 

c 

[R] 

3       

Electric 

Gas 

RC 

RC 

RC 

RC 

c 

RC        '  RC 

RC 

RC 

RC 

RC 

RC 

RC 

r 

RC 

c 

c 

c 

[RC] ... 
[RC] ... 
[RC]... 

RC 

RC 

C 

Oil 

c 

RC 

RC 

[C 

] 

c 

... 

HP 

c 

MO 

4      

Electric 

RC 

RC 

RC 

RC 

c 

RC 

RC 

RC 

RC  . 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

r 

RC 

C 

C 

c 

Gas 

c 

c. 
r 

c 

c 

Oil 

c 

c 

HP 

c 

c. 

c 

MO 

5        

Electric 

Gas  

Oil    . ..  . 

RC 

RC 

RC 

RC  

c 

RC 

RC 

RC 

RC 

RC 

ar. 

RC 

r 

RC 

c 

C 

c 

RC          RC- 

RC          r. 

c 

c 

c 

RC 

RC 

RC 

RC 

RC 

C. 
C, 



c 

c 

H  P 

c    .. 

MO 

6 



Electric 

Gas 

RC 

RC 

RC 

RC 

c 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

c. 
c. 
c. 
c. 

RC 

c 

c 



c 

C 

c 

C 

c 

Oil 

c 



— 

H.P 

c 

... 

MT 

8 

Electric 

Gas 

RC 

RC 

RC 

RC 

c 

RC 

RC 

RC 

RC 

RC 

R 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

c. 

c! 
c. 

RC. 

c 

c 

c 

Oil 

H  P 

c 

RC 

c 

c 

c 

NB 

6    

Electnc 

Gas     

Oil 

RC 

RC    ,  . 

RC 

RC 

c 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

c. 
c 
c. 
c. 

RC 

C 

C 

c 

c 

c 

c 

c 

C 

H  P 

c 

NB 

7 

Electric 

Gas 

RC 

RC 

RC 

RC 

c 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

c 

RC 

c 

c 

c 

c 

.... 

Oil 

c 

RC 

RC 

c 
c 

c 

c 

HP 

c 



.... 

U3 

8 

Electric 

Gas 

RC 

RC 

RC 

RC 

0 

RC 

RC 

RC 

RC 

RC 

R  

RC 

RC 

RC 

RC 

RC 

RC     . 

c 

RC 

c 

c 

c 

c 

„ 

... 

cZZZ. 

OH 

c 

RC 

RC 

RC 

c 
c 

c 

C 

HP 

c 

NV 

2  

Electnc  ,, 
Gas      . 

Oil 

H.P 

3 

RC 

RC     .. 

,  RC 

RC 

c 

[RCl 
[RC] 
[RC].. 
CRCl .. 

RC 

RC 

j  RC 

RC 

:  RC 

RC 

R 

RC 

RC 

.... 

RC 

c      

c '. 

c 

RC 

RC 

C 

...4 

— 

NV  .. 

1 

Electnc 
Gas 
Oil      .    . 

RC     . 

RC 
.  RC 
.   RC  - 

c 

RC 

[RC].. 

[RC].. 
CRC] 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

!G 

RC 

c  ..  „ 

c 

c 

c 

c 

c    

RC 

RC    . 

[< 

:] 



c 



HP 

NV 

4 

Electric 

Gas      

Oil 

HP 

.   RC 

-   RC  

nc    .-. 

.:  HG 

c 

RC 

RC 

.  RC 

RC 

RC 

RC 

i  '' 

RC 

RC 

■  RC 

.1  RC  

RC 

RC  . 

.  a 

.  RC 

C 

c 

"c."".'. 

..^.., 



c 

c 

RC 

r 

C 

,  c 

.   RC 1    J 

• 
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Table  2— Continued 


HUD/ MPS 
region  fuel 

Insulation 

Storm 

or 
thermal 

WBV 

domrs 

Heal 

Replace- 
ment 
heating 
System 

Bepiace- 
menl  oU 
burner 

Vent 
damp- 
er 

Replace- 
ment 
central  air 
conditiorv 
er 

Solar 
do- 
mestic 
water 
heater 

Replace- 

me«K 
solar  pool 

healer 

State 

Ceiling 

Mall 

Floor 

Water 
heater 

Duel 

Pipe 

Storm 

or 
thermal 
doors 

re'iec- 

tive 

and 

ab- 
sorbing 
witkJow 
mateiK 

als 

Wind 

erv 
ergy 

NV .... 

5 

Electric 

Gas 

RC 

RC 

RC 

cZZZ 

"nc.'.'Z 

RC 

RC 

RC 

Hc""" 

RC 

RC 

RC...Z 

RC 

RC 

RC 

RCI!"" 

RC 

RC 

RC 

BCZ.'. 

RC 

RC 

RC 

flc"I"! 

RC 

HC 

RC 

1                   1 

1 

C 

RC 

C _. 

c 

C 

c 

c 

c 

c 

c 



C. 

c 

c 

Oil 

c 



=:: 

H.P 

c 

Rc"I!!!! 

NV... 

6 

RCZI 

RC 

RC 

Electric 

Gas 

RC 

RC 

RC 

RC 

c 

RC 

RC 

RC 

RC 

c 

................. 

c 

c 

c 



Oil 

c 

c    

C. — 

............ 

H.P 

c 

c 



cZZZZZ 

NV... 

7 



Electric 

Gas 

RC 

RC 

RC 

RC 

c 

RC 

RC 

RC 

RC 

RC 

HC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

c 

RC 

C. — 

c 

c 

c 

c 



c _. 

- 

Oil 

c 

c „....„. 

C™..™ 

H.P 

c. 

NV .... 

8 

Electric 

Gas 

RC 

RC 

RC 

RC 

c 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

c 

RC  ...... 

c 

c 

c 

"cll 

c 

c 

Oil 

c 

c 

" ~ 

............. 

"cZZZ.Z'. 

HP 

c 

c 





— 



NH.... 

7 

Electric 

Gas 

RC 

RC 

RC 

RC 

c 

RC 

RC 

RC 

RC ..._.. 

RC 

R 

RC  ...... 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

c 

c 

RC.._... 

c 

— "• 



"c~ZZ~Z 

c 

C 

C 

c 

c 

Oil 

c 

HC 

c 

c 



— 



H.P 

c 

■~ 



c 

c 

NH.... 

8 







.„.„ .„. 

Electric 

Gas 

RC 

RC 

RC 

RC 

c 

RC 

RC 

HC 

RC 

RC - 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

c 

RC 

C — 

c 

[>r 

c 

c _.. 

c 

c 



C 

Oil 

c 



H.P 

c 

c 

t.i" 

NJ 

5 

Electric 

Gas 

HC 

RC 

RC 

RC 

c 

RC 

RC 

RC 

RC 

RC. 

R.... 
RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC ...... 

c 

c 

HC 

C „ 

C 

€....„ „. 

c 

c, 

c 

cZZ.Z.'. 

c 

Oil 

c 

c 



r» 

HP 

c 

c 





NJ 

6 

c 

c    Z~Z. 

Electric 

Gas 

RC 

RC 

RC 

RC 

c 

RC 

RC 

RC 

RC 

RC 

H 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

c 

RC 

C-. 

" 

c 

c 

C.._ 

C „.... 

'c..Z'.'.".'.'.". 

c 



Oil 

c 

RC 

c 

c 



H.P 

c 

c 

NM.... 

3 

- 

c.^ 

~cZZ.'. 
"clZZ 

Electric 

Gas 

RC 

RC 

RC 

RC 

c 

RC 

tRO... 
IHC]... 
[RCl... 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

HC 

HC 

[C] 

tC]  — 
[C] 

RC 

c 

(«r 

c 

c 

c........ 

CW 

c 

H.P 

c 

[»)* 

NM... 

4 

Electric 

Gas 

RC 

RC 

RC 

RC 

RC"I" 

RC 

RC 

RC 

c 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

"fic"""'. 
RC 

RC 

RC 

c 

c 

HC 

C 



c 

M' 

c 

c 

0 

Oil 

c 

c 

c 

c 



c 

c 

H.P 

c 

M' 

NM.... 

5 

Electric 

Gas 

cZZZ 

"rc"I!" 

RC 

RC 

RC 

RC 

RC 

RC 

c 

HC 

c. .. 

C 

C 

C 

M' 

c 

c 

C 

c 

c 

Oil 

c 

c. .  . 



H.P 

c 

c 



i»y 

NM... 

6 

Electric 

Gas 

RC 

RC 

RC 

RC 

c 

RC 

RC 

RC 

RC 

RC  ...... 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

c 

c 

c 

c 



RC 

C 

c 

Ix,l' 

c 

c. 

c 

Oil 

c 

c 

c 

H.P 

c 

— 

txyl' 

NM.... 

7 

"cZZZ 



Electric 

Gas 

RC 

RC 

RC 

RC 

c 

RC 

RC 

RC 

RC 

RC 

RC 

RC „ 

RC 

RC 

RC 

RC 

RC 

HC 

RC 

RC 

c 

RC 

c 

c 

"cZZ 

c 

c 

c 

c 

c 

OH 

c 

c 

Q 





H.P 

c 

NM.... 

8 

Electric 

Gas 

RC 

RC 

RC 

RC 

c 

RC 

RC 

RC 

RC 

RC 

R 

RC 

RC 

RC 

RC 

RC 

RC 

c 

RC 

c 

c     . 

c 

(»r 

c 

c 

c 

c 

c 

OU 

c 

RC 

RC 

RC 

c 



c 

H.P 

c 

c 





t«]* 

NY  .... 

6 

Electric 

Gas 

Oil 

RC 

RC 

RC 

c 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

HC 

c 

RC 

c 

c 

c 

to- 

c 

c 

c 

c 

c 

c 

c 

c 

I  I 
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1987 


UM  I 


Ht.iO'MPS 
feg*o"  fuel 

msuiatioo 

Storm 

or 
thermal 
doors 

Meat 

Replace- 
ment oil 
bomar 

Vem 
damp- 
er 

Replace- 
ment 
central  a« 
condition- 
er 

S(ale 

Ce*n9   ,     Wan 

1 

Floor 

Waler 
healer 

Ouct 

Pips 

Stonn 

Of 

thermal 
win- 
dows 

reliec- 

live 

and 

ab- 
sorbing 
window 
maten- 

als 

Replace- 
ment 
heating 
syslem 

Solar 
do- 
mestic 
water 
heater 

Replace- 
ment 

solar  pool 
healer 

Wind 
en- 
ergy 

HP RC 

C RC 

RC 

RC 

C...„ 

c 

txj" 

NY  .., 

7  1 

"cZZZZZZ 
"cZZZZZ. 

1 

Electnc '  RC 

C 

RC RC 

RC 

RC 

C... 

c 

RC  ....... 

RC 

RC 

RC 

C 

C 

0 

c„ 



c 

C 

c 

[Kyi* 

Gas RC 

c 

c 

RC RC '  RC !  RC 1 

C 

CHI RC 

RC 

RC         RH       I  ar.       \ 

C 

C..._ 

C..Z..... 



c 

c 

!  HP 1  RC 

c 

RC 

Rc";!;;" 
RC 

Rc::: 

RC 

RC 

RC 

RC.'..~... 

RC 

RC 

RC 

[nyl* 
txy]* 

NY  ...J  8 i 

Electric RC 

'ci;i~!! 

"c 

Gas RC 

c 

R '  RC 

C 

C 

c_„ 

C...- 

c 

Ol RC 

c 

RC 

R 

RC 

HP  RC 

c 

RC 

RC 

C..._ 





c 

txyl' 

NC...  2 

c.'Zl 

Etectnc RC 

[RC] ... 
[RC] ... 
[RC]... 
[R] 

RC 

RC 

RC 

RC 

R 

RC 

RC 

C..., 

'ic:.'.'.Z 

cZZZZZ 
c„ 

c 

c 



c 

Gas 

CHI 

HP  

RC 

RC 

RC 

c 

RC 

RC 

c 

R R 

"cZZ 
"cZZZ 
cZZZ.'. 

"cZZZZZZ 



c 

NC  , 
NC 

3 

"cZZZZZZ 
~cZZZZZ. 

Electric 

Gas 

RC 

RC 

RC 

RC 

c 

RC 

[RC]... 
[RC]... 
[RC] ... 

RC 

RC 

RC 

RC j  nC 

RC          Ri" 

c...» 



c 

c 

Oil 

HP 

c 

RC 

RC 

RC 

RC 

RC  .:.... 

RC 

RC 

RC 

BCZZ. 
RC 

tC] 

c 



"ncZ."'. 

"cZZZZZ. 
c 





c 

4  

C..Z'.'.'.'. 
c'ZZ'. 

c 

Electnc 

RC 

c 

RC ;  RC '  RC 

Gas :  RC 

c 

RC  . .      nn         :  RD 

c 

Oil RC 

c 

RC 

RC 

RC RC 

HP  RC 

c 

RC 

Rc"'.""' 
RC 

RC.ZZ. 

"cZZZIl 
c 

MC 5 

cl!!""! 

"nS'.ZZ 

RC 

HC'.'Z. 
RC 

RC 

Rc"""" 

RC 

RC 

c'ZZZ. 
c 

ElectrK RC 





= 

Gas  RC 

c 

Oil  :  RC  

c 

RC 

RC RC 

RC RC 

RC RC 

RC ■  RC 

RC RC 

c 

c 

C 

c 

HP  

ND  .„  8  

Electnc 

RC 

RC 

RC 

RC 

RC 

c.._ 

'c'Z'.Z 

RC 

RC 

RC 

RC 

RC. 

"cZ. 
c 

"pcZZ 

OH 

Gas 

c 

"cZZZZ^ 

c 

c _. 





CHt  

c 

c...... . 

H  P  

c 

RC 

RC ...... 

c... 

5  

RC 

~c.~ZZZZ. 

c 

c 

"cZ'l'lZZ. 
c_ 

c  „„ 

..„._..... 

Electric RC '  C '  RC 

RC 

RC 

RC 

RC 

RC 

RC„ 

RC 

RC 

RC 

RC 

RC 

c...» 

c 

Gas  RC 

c 

RC 

"c.ZZ.Z. 
c..._ 

OH :  RC 

c 

RC 

RC 

H,P  :  RC 

c 

c 

OH.. 

6 

Electric t  RC 

c 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

c  ... 

RC 

c 

Gas '  RC 

c 

c 

' 

Oil    RC 

c 

RC 

RC 

RC  " 

c 

c... 



c 

c 

cZZZZZZ 
"cZZZZZZ. 

HP  RC 

c 

OH... 

:  7 ' 

0 

RCI!!'." 

RC 

RC 

RC    . 

Rc"""" 

RC 

RC 

c  ! 

c 

Electric •  RC 

RC .._... 

c 

cZ. 



c 

Gas RC 

c 

RC 1  RC 

RC            HH 

c 

c... 

c... 

■""•• 

c. 

OH    :  RC 

c 

OK    , 

HP 

RC 

c 

RC 

RC 



3      

Electric !  RC 

C RC !  RC 

RC RC 

RC '  RC 

RC i  RC 

RC RC 

c 

RC 

c 

"cZZZ 

c 



Cxi* 

Gas !  RC 

C 

CRC]...i  RC  . 

CC] 
[CI 

Oil  1  RC 

c 

[RC]... 
[RC]... 

RC 



HP :  RC 

c 

[C] 

txJ* 

OK  . 

4       ' 

Electric !  RC 

c 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

ar. 

RC 

Rr 

c... 

c 



RC 

c 

c 

txy)* 

Gas '  RC 

c 

cZZZZZZ 

c„ 

Ol    '.  RC 

c 

RC          HH          Rr. 

c .. 

c 

HP  :  RC 

0 

RC 

RC 

[xy]* 

OK 

5 1 

Electric 1  RC 

c 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

r. 



RC 

c 

c 

c 

cZZZZZZ 

"cZZZ.. 

c 

c 

txy)' 

Gas  '  RC 

c 

r, 



OH    RC 

c 

c... 
r, 



HP   RC 

c 

"cZZ'l 
c„ 

txy}* 

OK         6 

Electnc  

"ncZZ. 

'cZZZZZZ. 
c 

c 

RC  '  C 

RC 

RC 

RC 

RC 

RC 

RC 

"rcIZ. 

RC 

RC 

RC 

RC 

RC 

RC ..'"'. 
RC 

c. 

c. 

c 

[xy]' 

Gas     

RC     .      C  

RC ,  RC 

c 

c 

CHI 

;  RC 

C 

RC 

RC 

RC 

c. 

c ._ 

c 

■  HP 

RC 

HC.'Z 
■  RC 

c 

r 

.„ 

RC 

/» 

Ixyl- 

OR       4    

Electnc  

6'.""".. 

RC 

RC 

HC...... 

RC 

c  " 

Gas  

c 

0 
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neax 

Replace- 

mont 
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conditon- 

ar 

stale 
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Wa, 
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Pipe 
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Of 

oows 
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Ol 

ooon 
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tive 

8t> 

wmaom 

maien- 
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sysiem 
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Oanip- 
ef 

mestic 
waiei 
heater 

merr 

t-' 
*■  3* 

Oil 

RC. 

no 

RC 

RC 

HC...„. 
RC,. 

Rc"""" 

RC 

RC 

RC 

RC 

HC 

RC 

RC'Z... 

RC 

RC 

RC 

c. 

RC  . 
RC..... 

Rc"""' 
RC  . 
RC._... 
HC..... 

Rc'!l'!! 
HC 

RC 

RC 

no 

Rc"!!!!! 

RC   .  .. 
RC. 

pic!!!!!!! 

RC 

RC - 

RC 

RC 

Rc"',"! 

RC    .. 
RC  . 
RC 

Rc!!!!!!! 
RC 

RC 

RC 

Rc!!!!!!! 

RC 

RC 

RC 

RC 

RC 

RC.._ 

RC. 

RC. 

RC. 

Rc" 
RC. — 

RC 

RC 

C 



- — 

c 

H.P „ 

5 

Electric.. 

Gas 

Oil _ 

HP 

c!!!!!!!!!! 

OR.... 

HCIZ 

cZZI!!! 

cZ!!!! 





c 

c 

c!!!!!!I!! 
c 

c.„ 

c 

c!!!!!!!!!! 
c 

c..„.     .. 
c 

UH.. 

6 „ 

Electric 

Gas... 

Oil 

Rc!!!Z 



c 

c 



c 

c 

C 

H.P.... 

7 

Electric 

Gas 

Oil 

H.P 

c 

c!I!!!I!! 
c 

c 

c 

OH... 

Rc!Z!! 

HC 

RC ...... 

HC..... 

Rc'!!!!!!! 

RC 

RC 

HC 

Rc!!!!!!! 

RC 

RC 

HC 

RC 

RC 

HC 

Rc!!!!!!! 
RC 

RC ...... 

RC 

RC 

RC 

RC 

RC 

RC 

RC. 
RC 
HC 

Rc!!!Z 

RC. 

RC 

RC 

RC 

RC 

RC. 

RC._... 

RC 

HC 

RC 

HC 

RC'!!!!'I 

HC 

HC 

R 

HC. 

RC 

c!!!!!!!!!! 
c 

c 

c... 

C 

c 

c!!!!! 

c 

c 

c!!!!!!!!!! 
c 



HC 

RC 

c 



cZI!! 





c.   ..... 

c 

8 

Electric 

Gas 

C...1"'. 
c 

OR  . 



RC 

RC 

RC..... 

RC 

RC 

RC 

RC ...... 

Rc'!!!!!!! 

RC 

RC 
RC 

Rc!!!!!!! 
RC 

RC ...... 

HC. 

Rc"!!!!!! 

RC 

RC 

RC 



RC ...!!!! 

RC 

RC 

RC 

Rc'!I!!!! 

RC 

RC 

RC....„ 

pic!!!!!!! 

R 

r. 

OtI 

HP 

c 

c 

c 

c 

••••——— 

PA 

5 

Electric.. 

Gas _ 

Oil 

Rc!!!!!!! 

H 

Rc!!!Z 

c 

c 

C — 

c 

"cZZ! 



C- 

RC ...... 

RC 

HC 

HC 

HC 

HC 

HC 

RC 

HC"1"" 

HC 

RC 

RC 

pic"!!!!" 

RC 

HC 

HC 

RC 

HC 

HC 

RC 

c 

HC 

RC 

RC 

RC 

c 

c 

c 

c!!!!!!!!!! 

RC..„. 

■ 

H.P 

Rc7.!Z 



Q 

PA 

6 „ 

Electric.. 

Gas - 

Oil 

Rc!!!!!!! 
RC 

RC..... 
RC. 

RC 

RC 

RC ...... 

RC.... 

Rc'!!I!!! 

RC..... 

RC...... 

RC..... 

RC !!!!!! 
RC ...... 

RC..... 
HC. 

[RC)"!! 
[RC]... 
[RCJ.. 
[R).... 

Rc'!!!!!!! 

[RC).. 
[RC]... 
[RC)... 

Hc'!!I!!! 

RC..... 
RC..... 
HC 

Rc'!!I!!! 
RC ...... 

RC..... 
RC..... 

Rc"!!I!!! 
RC 

RC ...... 

HC....„ 

HcZ!!! 

RC 

RC..... 
RC..... 

Hc'!!!!!!! 

R 

R 

Rc!l'!!!! 

R 

R 

pic!!!!!!! 

RC  

RC 

RC 

RC 

RC...„. 

c 

c 

n 

c 

c 

c 

c 

•— — — 

H.P „ 

7 _ 

Electric 

Gas 

c 

C 

PA 

c 

c. 

c!!!!!!!!!! 
c 

IE 

c 

c 

'c!!"Z!! 

C 

c 

c 

c!!!!!!!!!! 

Rc'!!Z 

c „ 

c. 
c„_. 

c 

c„, 

Oil 

c 

c 

c 





H.P 

PA.._. 

8 „ 

Electric 

Gas 

c!!!!!!!!!! 

Hc" 

"cZZ 

c 

iic" 

c..._ 

C 

r.     !!!  !! 

■■-■■~~~- 



Oil 

H.P 

6 

Electric 

Gas 

c 

c 

c!!!!!!!!!! 

Rl...„. 







C       .         M 

ur 

c 

c 

c 

c 

c, 

OH 

c 

C 



....            _... 

HP 

c 

IxV 

SO... 

2 

'c!!Z!!I!!! 

c 

Electric 

Gas 

RC 

RC 

c 

c... 

ic)!!!!!! 

cZ!!Z! 



HC. 

Oil 

RC ...... 

RC 

c 

RC 

R.. 

Rc"!!!!!!! 

— — 

"cZ!!! 

c 



HP 



c 

......„..__. 

SO .... 

3 

Electric 

Gas 

RC 

HC 
HC 
HC 

HC 

HC 

HC 

HC 

HC 

RC. 

RC 
HC..... 

Hc'!!!!!!! 

RC 

HC 

HC 

iic"!!!!!! 

c!!!!!!!!!! 

RC 

RC 

RC...... 

Rc'!!!!."!! 
RC ...... 

RC..... 

RC 

RC 

RC 

RC 

Rc!!!!!!! 

RC 

RC 

RC 

c 

c 

c!!ZZ!!! 

c 

c 

c _. 

c" 

c _. 

c 

C 

c!!!!!!!I! 

c _. 

c _. 

c -. 

c!!!!!!!!!! 

c 

c 

c 

c!!!!!!!!!! 

OH 

RC 

HC 

rIc'!!!!!!! 
HC 

HC 

PC 

[CJ 

c!!!!!!!!!! 
"c!!!!!!!!!! 



c 

r 

H.P 

sc  ... 

4 

Electric 

Gas 

OH 

HP. 

RC 

Ric'Z!!! 

0!!!!=! 

r- 

r 

c!I!!!! ! 

"c!!ZZ!!! 

c_.... 
c   ... 

— 



C 

c!!'!!!!'" 
c, 

c 

c 

c 

c 

c 





C 

so  ... 

7 

Electric 

Gas 

OH 

HC 

RC 

RC..._. 

Rc!!!!!!! 
RC 

RC..._. 

Rc!!!!!!! 

RC 

RC 

RC 

RC 

RC. 

RC 

RC 

HC 

r. 

c 

c 

"c!!!!!!!"""! 
c     .  .. 

......__„_.„ 

HP 

8 

Electric 

Gas 

OH 

H.P 

3 

Electric 





C    

SD .... 

c 

c 

RC 

RC 

RC 

RC 

Rc!!!!!!! 

HC...._ 

RC 

RC 

HC  



c 

c 



C-..   .„.. 

TN  _ 

Rc"!!!!!!! 

HC C 

c 
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thermal 
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dows 
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Of 
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burner 
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ef 

Sdaf 
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Roor 

i 
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heater 
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Pipe 
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menl 

certral  air 

conditKXi. 

ef 
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men! 
solaf  pool 

neater 

Wind 

en- 
ergy 

Gas 

RC 

[RC] ... 
[RC] ... 
[RC] ... 

RC 

RC 

RC 

RC 

RC 

RC    . 

c 

ex 

RC 

RC 

c 

RC ...... 

RC  ...... 

[C]..... 



c 

H.P 

c 

' 

TN 

4 

Electric 

Gas 

RC 

RC 

RC 

RC. 

RC  ...... 

RC 

c 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC.I... 

RC 

RC 

RC 

RC..._.. 
RC... 
RC...... 

RC    . 

c 

RC 

C 

c 

cZ~Z. 

c... 

Oil 

c 

c . 





c 

••■• 

H.P 

TN  ,, 
TX 

5 

Electric 

Gas 

6'".."". 

RC 

.......... 

Rc"!" 
RC ...... 

RC...... 

RC    , 

c 



RC... 

C 

c 

c 

c""".. 

.... 



RC RC 

RC        nn 

c 

Oil 

RC 

RC 

c  . 

1 

HP  

c 

RC  ... 

1 1 

Electric            RC         ! 

c 

[Rl 

RC 

RC 

RC 

R 

R 

R 

R t- 

" I- 

[C] 

RC. 

C 

Gas HC 

c 

R 

[C] 

tci 

[C] 













TX , 

Oil    

RC 

RC 

c 

IR] 

R 

H  P  

c 

R 

2 

Electric 

Gas 

RC 

RC 

RC 

RC 

c 

[RC] ... 
[RCl... 
[RC] ... 
[RC] ... 

RC 

RC 

RC 

RC 

RC 

RC ...... 

RC.     . 

c 

RC 

c 

c 

c, 

c 

[C] 

Oil 

c 

RC        1  RC  • 

[C] 

[C] 





c 

HP 

c 

RC RC. 

TX 

3 

TX 

Electric 

Gas 

RC. — 

RC 

RC 

RC 

c 

RC 

[RC] ... 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC ...;.. 

RC... 
RC...... 

RC...^.. 

c 

RC 

c 

c 

c 

[C] 

c 

c 

c 



Oil 

c 

[RC] 

[C] 

IC] . 

H  P  

c 

[RC] 

4     

Electro 

RC 

c 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC Rt:    - 

c 

RC 

c 

c 

c 

Gas RC 

c 

RC 

RC 

RC 

RC ...... 

RC 

RC 

c 

c 

c 



c 

c 

TX 

CHI 

RC 
RC 

C 

c 

c 

c 

H  P 

c 

5 

Electric 

Gas 

RC 

RC 

RC 

RC 

c 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC ...... 

RC ...... 

RC 

c 

c 

RC 

c 

c 

c 

c 

c 

c 

Oil 

c 

c 

c 

c 

c 



c 

HP 

RC RC  .    _. 

c 

c 

UT 

5 

Electric 

RC. — 

RC 

RC 
RC ....... 

c 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC  .- 

c 

RC 

c 

c 

Gas 

Oil 

c  

c 

c 

RC  .. 

c 

c 

RC  . 

c 

c 

c 

H  P 

RC ...... 

c 

UT 
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Electric 

Gas 

RC 

RC 

RC 
RC 

c 

c 

RC 

RC 

RC 

RC 

RC 

R 

RC 

RC 

RC 

RC 

RC  . 

c 

RC 

c 

c 

RC 

c 

c 

Oil 

c 

RC 

RC  . 

c 

c 

c 
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c 

RC ...... 

c 

c 

UT 
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CM 

RC 

RC 

RC 

RC 

c 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 
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c 

RC 

c 

c 

c 

c 

c 

c 

c 

c 

c 

HP 

c 

c 

UT 
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RC 

RC 

RC 

RC 

c 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 
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c 

RC    . 
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c 

c 
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c 

C- 
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c 

— 

- 

HP 

c 

VT 

7  
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Gas 

RC 

RC 

RC 
RC 

c 

RC 

RC 

RC 

RC 

RC 

R 

RC 

RC 

RC 

RC 

RC... 
RC... 
RC,... 
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c 

RC  , 
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[xl* 

c 

c 

c 

c 

Oil 

c 

RC 

c 

c 

c 

H  P 

c 

c 
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VT 
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Oil 
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RC 

1  RC 

RC 

c 

c 

1  c 

RC 

RC 

RC 

RC 

1  RC 

RC 

RC 

RC 

RC 

RC 

RC 

RC 
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c 

c 

RC 

c 
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c 

c 

c 

c 

HP 

c 

c 

c 

[xl* 

VA 

3 

Electric     ... 
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RC 

RC 

RC 

RC 

c 

RC 
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[RC] .. 

RC 

RC 

RC 

RC 

RC 

RC 

RC 
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!  RC- . 

c 

RC 

c 

c 

c 

c 
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c 

c 
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c 
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c 

HP 

c 
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c 

\A 

4 

1 
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RC 

RC 

RC 

RC 
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RC 

RC 
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C. 

C.._ 

C 

RC 

RC 

RC 

RC 

RC 

RC 

BcZZ. 

RC 

RC 

RC 

Rc"""" 

RC 

RC 

RC 



RC 

RC 

RC 

RC 

BCZZ.'. 

RC 

RC 
RC 

RC 

RC 

RC 

RC 

RcZl" 

RC 

RG.._... 
RC„„... 

RC 

RC 

C 

RC-.... 

C 

c _ 

c 

RC 1  RC 

c 

RC, 
RC,, 

RC 

RC 

RC 

RC 

RC 

Hc""!!" 

HC 

HC 

HC..1!" 

RC 

RC 

h" 

RC 
RC 

RC 

RC 

RC 

RC ...... 

RC 

RC 

RC. 

RC 

RC 

RC. 

RC 

HC 

C 

c 

c"Z!!' 

c 

c 



c 

H.P _ 

5 _ 

Electric.- 

Gas _ 

Oil 

C 





c 

c 

VA 

"cZ".'.'.'. 

C... 

C 

RC 

c„._ 

c. 

c 

r. 

C 

HP 

C 

c 

c."Z'Z. 

c 

c 
c 

c 

c 

VA..... 

6 

"•••• 

Electric 

Gas 

Oil _ 

H.P 

RC 

RC 

RC 

RC 

C..„ 

C 

C 

c,  , 

RC 

RC 

RC 

RC 

RC 

C 

C 

r. 

c„ 

C     ... 

C- 





c 

WA,, 

6  

Electric.- 

Gas „ 

Oil _ 

HP 

RC 

RC 

RC 

R 

RcZ! 

RC 

RC 

RC 

c" 

c_. 

c„._ 

c.„_ 

RC „ 

RC. 

RC 

RC. 

kcZZ.. 

RC. 

RC 

RC 

RcZZ.'. 

RC 

RC 

RC 

or. 



c 

c 

C. — 

c 

"c!Z! 

R_ 

R 

c 
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7 
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Gas 

Oil 
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RC 

"c"!!!!!!!!!!!!! 
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c!!!!!!" 

HC ...... 

RC 

R... 
HC 
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RC 

RC  ..„.. 
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RC 

RC 

RC 

c 

" 

c 





HP 

WA ... 
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Electric. 

Gas 

RC 

RC 
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RC 

RC 

RC 

RC 

RC 

RC 

RC 
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RC 
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RC 

ric'.'lZ. 

RC 

RC 

RC 

c 

c 

C 

c 

HC 

RC_. 

RC 

RC 

RcZ!! 

RC 

RC ...... 

RC 

c 

c 

C.Z.Z.. 



HC 

"c!!!!!!!!!I!!! 
c_ 

"c!!!!!!!" !! 

"c!!!!!!' 



Oil 

HP 
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c. 



5 _ 

Electric 

Gas 

Oil 

wv... 



C 

C .. 

c 

c 

cZZ'. 
c 

C 

c 

"cZZ.Z. 

c 

c... 

c 

cZZZ." 
c 

C 

c......... 

RC 

RC 

RC 
RC 

RC 

RC 

RC 
RC 

RC"Z 

RC. 

RC 

RC..... 

RCZI 

HC 

HC 

HC. 

HC 

C 

c 

C 

c... 



HP 



6 

Electric. 

Gas 

Oil „. 

H.P 

7 

Electric 

Gas 

Oil 

H.P _.. 

8 

Electric...... 

Gas 

Oil 

wv... 

RC 

BC 

RC_.... 

Rc"""' 

RC 

HC 



HC 

HC 

HC 

RC 

RC 

RC 

HC 

RC 

RC 

RC 

RC 

"pcZZ. 

RC 

RC 

RC 

RC 

RC 

C 



HC. 

c 

"c!!~!Z!!! 

"cIZ 

— ___ 

C 

c 

RC- 

HC. 

RcZZ. 

RC 

RC 

RC- 

HC'IZ 

HC 

RC 

HC 

c 

c 

'c.Z.Zl 

c 

c 

.!z:::: 

c 

c 

....»....» 





Wl 

pic""!!! 
Rc!Z! 
Rc"!!!!!'! 
"rc!Z! 

"c!!!!!!!!!"!!! 

c 

c 

c  Z.!.... 

"cZI! 



Wl 

cZ!!"!!!!!! 



c 

c 

c 

c 

c. 





HP 

7 

WY.... 

Electric 

Gas 

pic 

RC 

RC 

RC 

HC"!!!I 

RC 

RC 

RC 

C 

C 

C 

c 

HC. 

HC 

HC 

HC 

RC 

RC 

RC 

RC 

RC 

HC 

RC 

RC....I 

RC 

RC 

RC 

Rc"'""! 

R 

RC 

RC 

c 

Z      ". 

c 

c 

c.._ .._ 

"cTZZ!! 

c 

Oil 

RC 

HC 

RC"Z 
RC 

c 

c 

c 

c_ 

HP 

V»'Y... 

8 

Electric 

Gas 

c 

c 

c 

C 

cZZZ. 

c 

c 

c 

HC 

HC 

RC 

RC 

[Rc'r;; 

tH) 

(R) 

[RJ 

Rc"'"'' 

H 

HC 

'.'."'ZZZ. 
HcZ!" 

HC. 

RC 

cZZ!!!!! 





Oil 

RC 

HC ...... 

RcZZ 

R 

c 

c 

c 

c 



HP 

icjZZ. 

fC]      , 
tC].._. 

ICt 

RcZ!! 

PR.,.. 

1 

tcj'Z 

to 

tC] 

tC] 

Electric 

Gas 

Oil 

RC 

HC 

RC 

RC 

C_    — 

c 

R 

R_ 

R_ 







HP 

R 





Stale 

HtJO/Region 

1                        Fuel  i8l.--9C.-v 

( 

Dreci  ga'i 

wxitfe..:- 

S&tn 

Soanas^nspac        :^^^, 

Alabama .. 

2 

1 

.  Electric 

fi.                 

R 

R.C. 

Gas 

OH 
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Stale 

hjD  Region 

Fuel  category                            Direct  gain 

IndKect  gain 

Solaria  sunspace 

Window  heat              Wtoow  heat 
loss  'eia'danis         aatn  reia'danis  ' 

3 

HP 

Electric , 

R  . 

R.... 

R 



R  C 

8 

Gas ^ 

o« 

HP „ 

R 

R.... 

Alaska    

Electric „ 

Gas 

R.C 
R.... 
R.C 
fl.C 

ac 

1 



ai ] 

HP ^ 

Electric ^ 

Arizona    

R 

ac 

2 

Gas i 

R    . 

Oil ♦ 

R 

HP i 



Electric - 

R 

R 

R   C  

r"" 

R  C 

3 

Gas 

R 

R,  C 

Oil 

R 

R,  C 

H.P 

R 

.. 

Electric- ^ 

Gas „ 

R,  C 

R,  C 

R  C 

R,C 

R 

R  C 

4 

R 

R 

R 

R 

R,  C 

OiK 

rZIZZZ..."... 

R  C 

R 

H.P _ 

R,  C 

R 



Electric ^ 

R 

R.  C 

R 

R  C 

R.d 

R 

R  C 

5 

Gas „ 

R 

R,  C 



Oil 

R 

R,  C 

R 

H.P 

R 

R 

R  C 

R.... 
R.C 

R 



Electric.- ^ 

R 

r:::::::::::::::: 

R  C 

R.C. 

6 

Gas 

R 

R  C 

Oil „ 

R 

R  . 

R.  C „.... 

R  C 

R.... 

R 

H.P 

R 

R 

Electric 

R,  C 

R 

R  C 

R.C 

R 

R,  C 

Gas 

R 

R 

R  C    . 

Oil „ 

HP „ 

R 

R 

R  C 

R....i 

R,  d 

R 

R 

R,  C 

Electric -; 

Gas 

R  C 

R.C 

R 

R.C. 

3 

R  C 

Oil 

H.P 

riZZllZZZ" 

R 

R,  C 

R 

R 

a  c _ 

R    . 

R.a 

R 

Artiansas 

Electric 

R 



ac 

4 

Gas 

Oil J. 

HP , 

R 

Electric , 

R _ 

R.C 

fl.C 

2 

Gas 

Oil : 

R 

R..... 

HP 

R 

R     . 

Cah«or-iia 

Electric 

R 

R - 

R  C 

R 

fl.C. 

3 

Gas 

R 

R     - 

Oil 

R 

R  

R-r 

R     .- 

H.P 

R 

Electric 

Gas 

R.  C 

«••- 

R  C 

ac 

R 

R  C 

4 

R 

R 

Oil 

R    

R 

R " 

R  C 

ac 

B.... 

ao 

R 

H.P 

R 

R   C 

R 



Electric 

R  C 

R  C 

5 

Gas..„ _ _ 

R 

R 

Oil 

R  C...   . 

R 

R  C 

ac 
ac 
ac 

R 

1 

H.P _ 

R 

R 

R 

Electric _ 

Gas..._ _ 

R.  C 

R  C 

R  C 

fl  C 

6 

R 

R 

R 

R,  C 

R - 

R 

R  C 

ac 
ac 
ac 

R.... 

ac 

R.C 

R.C 
R,  C 
R,  C 
R.C 
R.C 
R.C 
R,  C 
R.C 
R.C 

R 

H.P 

R,  C 

R  C 

Electric 

R,  C 

R,  C 

R  C 

R  C 

7 

Gas 

R 

R 

R. 

Oil 

R 

R 

R  C 

HP 

R 

R 

R,  C 

Electric 

Gas 

R,  C 

R,  C 

R.  C..„ 

R 

R.C. 

6 

R 

R 

Oil 

R.  C 

R 

R,  C 

HP „ 

Electric 

R 

R 

R,  C 

R 

R.  .. 

R  C 

R.C. 

6 

Gas 

R , 

R 

Oil 

R 1 

R 

R  C  . 

HP 

R 

R 

R,  C 

Cdof  ado _ 

Electric 

R 

R 

R  C 

ac 

Gas 

Oil 

R 

R 

R 

R... . 

R,  C 

R 

H.P 

R „ 

R 

R  C 

R 

Electric „ 

R 

R  C 

R.C 

R 

R.C. 

8 

Gas 

R 

Oil , 

R 

R 

R.  C 

ac 

R 

H.P „ 

R 

R 

R  C 

ElecUic H 

R „ 

R 

R  C 

R.C 

ac 

\ 
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Stale 

►^L'D  Region 

fje',  category                            Dire-::!  ga-n                irKitreci  gai'-r           Sc^a- a  Sw'^s::^:* 

loss  retaroanis     ,    gain  reiarcanis  ' 

6 

Gas 

n 

R 

OH 

R,  C 

R  C 

H,P 

R 

R _ 

R  C 

R  C 

Connecticut 

Electric 

R  C 

R  C 

R.C. 

4 

Gas 

R _ 

R  C 

0» 

R _ 

R 

H.P 

R.  C „ 

R  C 

Delaware 

Electric 

R 

R.C. 

4 „ 

1 _ 

2 

Gas 

R.... _. 

r"!I""Z™Z!!" 

R 

Oil 

n  •- 

H,P 

District  of  Columbia 

Electric 

R 

R  C 

Gas 

Oil 

R 

R 

H,P 

R _ 

Florida „ 

Electric 

R.C. 

Gas 

Oil 

H.P 

Electric 

R      . 

R 

R.C. 

2 

Gas 

Oil 

R 

«. 

H.P 

Georgia 

Electric 

R  C 

3 

Gas 

Oil „ 

H.P _ 

- 

••- — ■ 

Electric _ 

R 

R 

R  C 

4 

Gas 

Oil 

R  

R 

H.P 

Electric. 

R 

R 

R.C. 

1 „ 

7 

Gas _ 

Oil 

R 

R 

H.P „ 

Electric „. 

Oil _.... 

** 

R 

Hawaii       

R,C. 

Idaho 

Electric „ 





riZZZZZ.".".... 
R _ 

R 

R  C 

8 

Gas 

R _ 

R.  C _.. 

R 

R 

Oil 

H.P 

Electric 

R  C 

4 

Gas 

R „ 

R 

R..._ 

Oil 

R     . 

H.P 

Electric 

R.._ 

Illinois 

R 

R.C 

R     

R  C 

5 

Gas 

Oil „ 

R 

R 

H.P „ 

R 

Electric _ 



R 

R.  C 

R 

R _ 

R 

R,  C. 

6 

Gas „ _.. 

Oil 



rIIZ"""!""" 
R_. „ 

R 

H.P 

Electric 

Gas 



R.  C 

R  

R  C. 

Oil „ 

R _ 

H.P 

R 

R.  C 

R 

Electric 

R 

R,C. 

4 

Gas 

Oil 

R 

R.  C 

R „ 

R..„ 

H.P 

•  - - 

R 

ir-a-.ara 

Electric 

Gas 

RC 

5 

Oil 

R „ 

R 

rZZZZZ......... 

H.P _ 

Electric „ 

R,  C 

R,  C. 

6 

Gas 

OH „ 



R 

R,  C 

nZZZ'ZZZZ. 

R 

R „.. 

R 

H.P 

R 

Electric _ 

R.  C 

R.C. 

7 

Gas 

Oil 

R,  C 

H.P 

R,  C 

R 

Electric  .. 

R,  C 

R,  C. 

6 

Gas 

R 

R 

Oil „ _ 



R.  C 

R.  C 

R  C 

H.P 

R 

lovva      

Electric 

Gas „ 

Oil 



R 

R.  C. 

R 

R ...„ 
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oris 


Stale 


HoO  Region 


Fuel  category 


0«ect  gain 


Kansas 


Kentucky  . 


Maiie 


Maryland 


Massacriusarts . 


Mtcnigan 


Minnesota  . 


W'SS'SSiOpI  . 


UM  I 


HP 

Electric. 

Gas 

Oil 

H.P 

Electric . 

Gas 

OH 

H.P 

Electric . 

Gas 

Oil 

HP 

Electric . 

Gas 

OH 

H.P 

Electric. 

Gas 

Oil 

H.P 

Electric ., 

Gas 

OH 

H.P. 

Electric ., 

Gas 

Oil 

H.P 

Electric ., 

Gas 

Oil 

H.P 

Electric ., 

Gas 

Oil 

HP 

Electric .. 

Gas 

Oil 

H.P 

Electric .. 

Gas 

Oil 

H.P 

Electric .. 

Gas 

OH 

H.P 

Electric ., 

Gas 

OH 

H.P 

Electric ., 

Gas 

OH 

H.P 

Electric. 

Gas 

OH 

H.P 

Electric . 

Gas   

Oil 

H.P 

Electric . 

Gas 

OH 

H.P 

Electric . 

Gas 

OH 

H.P 

Electric. 

Gas 

OH 

H.P 

Electric. 

Gas 

OH 

H.P 

Electric . 


Indirect  gain 


Solaria  sunspace 


R 

R 

R.  C. 


R 

R 

R,  C. 


R 

R 

R,  C. 


R 

R 

R,  C. 


R.  C. 
R,  C. 


R 

R,"c" 


R,  C. 
R 


R 

R 

R.  C. 


R.C, 

R 

R.C, 
R,  C. 
R,  C. 

H 

R.C. 
R.C. 
R.C. 

R 

R.C. 

R 

R.C. 


R 

R....... 

R.C, 

R 

R.C 
R.C 


Window  heat 
l0S£  retardants 


R...;.. 
R,  e. 
R...;.. 

R...... 

R...;.. 
R.C. 
R...i.. 
R.  C. 
R,  C. 
R.C 


R 
R 

a  4 


R. 
R. 

ao 


R... . 
R 

a  (J 


R 
R 

a  4 

R 
R 
R 
R 
R 


n..i 

R 

R.C 

R 

R 

R 

a  (J 

R 


R 
R 

R, 
R 
R 
R, 

a<j 
R...;. 

R.C 
R.<: 
R.  c; 

R 


R, 

R 

R. 

R 

R.CJ 

R 

R 

R 

R, 

R.  < 


Window  heat 
gam  retardants ' 


R.C. 


R,  C. 


R.C. 


R,  C. 


R,  C. 


R,  C. 


R.C. 


R,  C. 


R.C. 


R,  C. 


R,  C. 


R.C. 


R,  C. 


R,  C. 


R.C. 


R.C. 


R.C. 


R.C. 


R.C. 


R,  C. 


R,  C. 
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Stale 


HU0/Refl«3n 


Missouri.. 


^<o^ta^a. 


Nebraska- 


Nevada. 


New  HaTipshire.. 


New  Jersey., 


New  Mexico.. 


Fuel  cate9or> 

Duecl  gam 

Indirect  gam 

Sotana  surrspace 

lo&s  'eia^oarts 

aain  retardents ' 

Gas ; 

..] 

Oil „.„ 

-••• 

H.P „ 

Electric „.„.. 

Gas 



R „ 

R- ~ 

R.C. 

Oil 

R - 

R 

R.  C 

n"ZZZZZZZ. 
R 

R.  C 

nZZ.Z.Z..ZZ.. 

R _ — 

R.C „ 

R 

R 

R _ 

R 

R 

R.C    

R _.- 

«-C- - 

H.P ; 

Electric _ 

R...._ „ 

R.C. 

Gas 

Oil 

HP..„ „ 



Electric 

f - -• 

R  C 

Gas._ _ 

Oi)..._ 

R. 

H.P 

R 

Electric 

R 

R  C 

Gas 

Oil 

R 

H.P 

R 

R„ 

Electric - _ 

Gas _ „. 

•••• ~ 

R.C. 

0» „ 

R „.. 

R _ 

R 

H.P „ 

Electric....- 

R.C. 

Gas 

Oil _. 

R 

R _„ 

R 

R  C 

H.P 

Electric 

R 

R.C. 

Gas _.„ 

— 

R 

R 

R...- 

R  C 

Oil _. 

H.P 

H „ 

R - 

R 

Electric 

R.C. 

Gas „ 

r'.— — 

ac — -. 

R,C..- 

R...„ 

Oil _ „ 

H.P _ 

R."!m"!ZZI 

R„ __ 

••— •" 

R 

Electric __ 

R  C. 

Gas -....„ , 

Oil 

H.P.._. 

Electric _ 

Gas „ _ „ 

Oil 

R 

===== 

li'~cZ'ZZZ'.'.'Z'. 
n. ] ....L 

Bzzzzz...rz. 

R 

R 

R.C. 

H.P „.... 

Electric _ 

R 

R _.... 

R 

R - 

R 

rZZZZZZZZ 

R 

R  C 

Gas 

ON 

••• - 



H.P 

R 

Electric - 

R.C..- 

R 

R,  C. 

Gas 

R 

Oil 



R 

R 

R 

R..- 

R.  C 

Electric 

H.  C- 

R,  C. 

Gas _ 

R 

R.— _. 

r^ZZZZZZZZL 

R.C 

R  

Oil „. 

R 

H.P 

R  . 

Electric ~ 

R 

R 

R,C 

R.  C. 

Gas 

R 

Oil 

R,  C 

H.P 

R 

R -. 

R.C - 

R  C 

Electric 

R.C 

R  C. 

Gas „ 

R _.. 

H 

Oil 

R,  C 

H.P _.... 

R 

R,  C - 

R.  C — .. 

R .-. 

R.C 

R.  C 

R.  C- 

R 

R.C 

R.C 

Electric 

R,  C 

R.C. 

Gas __ 

Oil _.„ 

R 

H.P 

R 

R,  C 

Electric 

R.C. 

Gas 

Oil 

R 

HP 

H,  C 

Electric -.. 

R 

R,C 

R,C. 

Gas 

R 

Oil „ 

R 

R 

H.P „ 

n7c.ZZZZZ 

R„...- 

R.  C 

R 

Electric...- 

R,C. 

Gas 

Oil 

HP 

rZZZZ.ZZZ. 

R 

R,  C 

R.  C -. 

Electric 

R,  C 

R            

R  c 

R,C. 

Gas 

R 

Oil 

IR 

R 

R.C 

\h 
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1987 


UM  I 


SUM 

HUO/Region 

Fu©^  category 

1 

i 

Direct  gain 

lfK*r8Cl  gain 

Solana  sunspace 

Window  rieat 
loss  retafdants 

Wmdow  heat 
gain  retardants ' 

4 

H  P            _ 

R 

R 

R.  C 

R 

Electric ~ - 

Gas        -.  .... 

R  C 

R,  C 

R.  C 

R.C 
R 

s 

R,  C. 

5 

6. 

R 

Oil 

R 

R 

R.  C 

H  P       _ 

R   

R 

R,  C 

Electric _ - 

R.  C.._ 

R 

R,  C 

R.C 

R 

R.C. 

R 

OH          , 

R 

R 

R.  C 

R 

R.C 
R.C 
R 



H  P 

R 

R 

R.  C 

Electric , 

R,  C 

R,  C 

R,  C 

R.  C, 

7 

Gas M 

R 

Od M 

HP        

R    

R 

R,  C 

R 

R 

R 

R,  C 

R.C 
R..., 

Electric 

R   C 

R,  C 

R.  C 

R.C. 

s 

Gas      M 

R,  C 



CM             ^ 

R 

R 

R,  C 

H  P  , 

R „ 

R 

R 

R.  C 

R.C 
R.C 
R...., 
R.C 
R.C 
R.C 
R 

R 

Electric h 

R 

R,  C 

R.C. 

e 

Gas        H 

R.._ 

R,  C 

OH       J 

H   P H 

R 

R 

R,  C 

Ne*  YorK 

Electric                 « 

R,  C 

R 

R.  C 

R.C. 

7 

Gas  .                   M 

R 

OK                      _  .    . 

R       

R 

HP 

R    

R 

R,  C 

R.C 
R.C 
R.... 
R.C 
R.C 

R.q 

S:c 

R.C 
R 

Electric „ 

R 

R 

R,  C 

R,  C. 

8   . 

Gas                                  H 

R 

Oil       ., 

R 

R 

H  P       

R 

R 

R.  C 

Electric ^ 

R 

R 

R,  C 

R.C. 

2 

Gas ~ , 

R 

OH J 

R 

R 

HP                 ] 

R 

R 

R.  C 

Electric 

R 

R.C. 

3 

Gas  

Oil „_ 

R 

R.... 

H.P 

Electric 

R 

R 

R.C. 

4     .... 

Gas 



R  

R 

Oil 

R 

R.... 
R 

H.P 

R 

Electric 

R,  C 

R.C 
R.... 
R.C 
R.... 

R.C 
R.... 
R.C 

R    . 

R.C. 

5 

Gas 

R 



Oil         .            .... 

R,  C 

H.P „..., 



R 



Electric  „ 

R,  C 

R.C 

8 

Gas 

R 



Oil     , 

R,  C 

H  P  , 

R 

Nonti  Dakota   --.„ 

Electric 

R 

R.C. 

5 

Gas 

Oil 

R 

R  r 

HP 

R 

R  r 

Or>'0        

Electric 

R 

R.C 

R 

R. 

6 

Gas 

Oil _.... 

R 

R 

HP 

R  . 

Electric 

R 

R.(^ 

R 

R. 

7 

Gas 

OH 

R.„ 

R... 
R 

H  P 

R 

Electric 

R 

R.C 

R 

R.C. 

3 

Gas 

Oil 

R 

R.C 
R... 
R... 

H.P 

R 

Okla'iO'Tia    

Electric 

R 

R.  0 

R.C. 

4 

Gas 

R 

OH 

R 

R,  C 

R 

HP 

R,  C 

R... 

Electric 

R,  C 

R.C. 

5 

Gas             .   . 

R 

OH 

R.  C 

R 

HP „ 

Electric 

R.  C 

R 

R 

R,  C 

R,< 

1 

R.C. 

6 

Gas 

R 

OH 

R 

R.  C 

R.., 
R 

H.P 

R,  C 

.  Electric 

R 

R,  C 

R.< 

1 

R,  C. 

.  4 

Gas 

R 

OH 

R 

R,  C 

R 

H.P 

.    R 

R,  C 

R... 
R.. 

Ofegon    

Electric 

R                     

R  C 
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Slate 

•"iUD-  Re9»on 

Fuel  caJegofy                  j 

Direct  gam        i       tfiorect  gain          Soiana  sunspace 

toss  ■e'.a'^a'^ts         gar  ^eta'oa^fs 

5 

Sas 

R 

a  c 

Oil                                      .  . 

a  c „ 

ac 

HP 

Electric ~ - 

R 

R 

ac. 

6 -. 

7 

a  c 

a  c 

Oil 

a  c 

a  c....„ 

R 

KP 

Electric 

R 

R 

ac. 

Gas 

ac 

ac 

Oil 

a  c 

a  c — 

R 

KP 

R 

R 

R 

R.C. 

A 

Gas 

a  c 

a  c 

m 

R 

ac 

ac 

KP 

R 

R 

Electric 

R 

ac. 

5 -. 

Gas 

a  c 

ac 

OK 

ac „. 

R 

a  c 

H  P 

R 

Electric 

R - 

n.'"I. 

a  c 

ac. 

Gas 

R 

m 

R 

H  p                     

R 

a  c 

Electric                           

R 

ac. 

7 _. 

Gas 

R 

Oil                         

R 

ac „ 

R 

H  P 

Electric        

R _ 

ac 

ac. 

Gas 

R 

OH                               

R.„ -... 

R 

R 

a  c 

KP 

R 

ac 

ac. 

6 

Gas 

R 

OM          

R „ 

R 

a  c 

a  c 

H  P 

Electric   

a  c 

a  c -. 

R 

ac. 

2   .              

Gas 

OH                          

R 

R 

R.  c 

HP 

ac _ 

Electric 

ac. 

3 

Gas 



Oil                              

H  P 



Electric                             

fl 

R. — 

ac. 

4 

CiltK 

Oil                            

R 

R 

HP 

R 

R 

ac. 

7 

Gas 

R 

m 

R 

R 

R 

M  P 

r. 

Electric 

r 

R 

R,  C 

ac. 

g 

Gas 

R 

Oil               

hIZ'"""'"'"'Z. 

a  c - 

R.  C 

H  P 

ac. 

R 

a  c 

R 

a  c 

ac. 

3 

Gas                         

nil 

R    



R 

R.  C 

Tennessee « 



R 

ac. 

4 

Gas 

Oil 

R.„ „ 

R 

H  P 

Electric 

.  R 

R.C. 

5 

Oil 

.  R _ — 

.  R 

H  P 

Electric          

.  fl 

.  R - 

R.C 

y 

Ra* 

nil 

.  R 

.  R -.- 

.  R 

H  P 

Electnc             

.  ac. 

2 

Gas 

Oil 

H  P 

.  R 

.  R 

.  ac. 

4 

f^ac 

.  R 

.  H 

■ 

PlATtnr 

..  R.  C 

.  R 

.  R.C 

Oil 

..  R..„ 

.  R 
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State 


U-ah., 


Vermont.. 


Virginia.. 


WasMngton.. 


W-St  V.rg.P.a.. 


^^>oniiPg  . 


HUD/Reqion 


Fuel  category 


UM  I 


H.P 

Electric. 

Gas 

Oil 

H.P 

Electric. 

Gas 

Oil 

H.P 

Electric. 

Gas 

Oil 

H.P 

Electric . 

Gas 

Oil 

H.P 

Electric. 

Gas 

Oil 

H.P 

Electric. 

Gas 

Oil 

HP 

Electric ., 
Gas 

ai 

H.P 

Electric  J 
Gas 

ai 

H.P 

Electric .. 

Gas 

Oil 

H.P 

Electric .. 

Gas 

Oil 

H.P 

Electric ., 

Gas 

Oil 

H.P 

Electric.. 

Gas 

Oil 

H.P 

Electric . 

Gas 

Oil 

HP 

Electric ., 

Gas 

ai 

HP 

Electric ., 

Gas 

Oil 

H.P 

Electric . 

Gas 

Oil 

HP 

Electric. 

Gas , 

Oil 

H.P 

Electric. 

Gas 

Oil 

H.P 

Electric . 

Gas 

Oil 

HP 

Electric. 

Gas 

Oil 

HP 

Electric . 


Direct  gain 


Inflirecl  gain 


Solaria  sunspace 


R 

R.C. 

R 
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state 

HUD/Region 

Fuel  category 

Direct  gain 

Indirect  gam 

Solaria  son&pacs 

Window  heal 
Ion  ratardants 

Wirxjow  heal 
gain  retaroants ' 

1 

Gas 

R 

R,  C„„ 

Oil 

R 

H.P 

R 

R.„ 

Puerto  Rico 

Electric 

R.  C. 

Gas 

- 

- 

Oil _ „ 

H.P 

I  This  n>easure  is  only  apptM:abte  fo*  homes  where  the  air-conditioning  system  is  powered  etectncally. 


Appendix  II  to  Part  456 — Prototypical 
House  Assumptions 

(a)  Reference  House.  (1)  The  prototypical 
house,  on  which  the  RCS  measures  table  is 
based,  is  the  ranch  style  home  developed  in 
the  National  Bureau  of  Standards  document 
NBSIR  77-1309.  This  house  is  based  upon  a 
National  Association  of  Home  Builders 
(NAHB)  survey  of  84.000  homes  built  by  1.600 
builders  selected  randomly  from  the  builder 
members  of  NAHB.  The  house  is  typical  of 
ranch  style  houses  built  in  1974. 

(2]  The  house  has  been  slightly  modified  to 
make  it  more  representative  of  existing 
housing  stock  and  to  allow  for  the  calculation 
of  all  RCS  measures.  DOE  has  elected  to 
reduce  the  insulation  levels  from  the  .N.'XHB 
survey  (1974)  level  of  R-19  ceiling  and  R-11 
walls  to  R-7  insulation  in  the  ceiling  and  no 
insulation  in  the  walls  as  a  basis  for  the 
measures  table.  Insulation  manufacturers' 
data  on  residential  retrofit  applications  for 
ceiling  insulation  indicate  that  the  majority  of 
existing  attics  that  have  not  been  remsulated 
have  an  existing  R-Value  of  between  R-5  and 
R-9.  The  furnace./hot  water  space  has  been 
enlarged  to  accommodate  oil  furnaces  and 
storage  for  solar  domestic  water  heaters.  The 
prototypical  house,  to  provide  the  basis  for 
audits,  is  assumed  to  have  the  features 
necessary  for  the  application  of  renewable 
energy  measures.  For  example,  it  was 
assumed  to  have  a  south-facing  roof  suitable 
for  solar  collectors,  no  obstruction  to  wind 
energy  systems,  and  a  swimmmg  pool  that 
could  use  a  solar  pool  heater.  It  is  recognized 
that  many  residences  do  not  have  these 
features, 

(3)  The  prototypical  house  and  assumptions 
viere  chosen  as  representative  of  typical 
homes  in  the  Nation  which  could  benefit  from. 
RCS  measures.  States  are  encouraged  to 
review  the  prototypical  house  relative  to 
construction  practices  on  the  local  level,  A 
State  may  submit  an  amended  RCS  measures 
table  based  upon  modifications  to  the 
prototypical  house  if  documentation  supports 
such  requests. 

(b)  Characteristics  of  the  Prototypical 
House.  (1)  Infiltration.  The  prototypical  house 
is  assumed  to  have  deteriorated  caulking  on 
window  and  door  frames,  no 
weatherstripping,  and  no  gaskets  on 
electrical  outlets.  Some  minor  cracks  are 
assumed  to  exist  in  ceiling  and  floor  joints. 
Some  wiring  and  pipe  penetration  is  assumed 
through  the  attic  floor. 


Existing  conditions  also  include 
undampered  vents,  no  fireplace,  and  at  least 
13  entrances  and  exits  through  the  home  per 
average  day.  The  infiltration  category  of  the 
prototypical  house  is  essentially  the  "poor" 
category  listed  in  the  RCS  Model  Audit. 

(2)  Insulation.  As  indicated  above,  the 
prototypical  house  is  assumed  to  have  no 
wall  insulation.  R-7  ceiling  insulation  in  a 
vented  attic,  and  no  floor  or  crawl  space 
insulation.  The  walls  with  2x4  studs  on  16- 
inch  centers  have  a  thermal  conductance  of 
0,21  Btu  per  hour  per  square  foot  per  degree 
Fahrenheit  (Btu.'h/ftV  F).  The  thermaf 
conductance  of  the  ceiling  with  joists  or  truss 
cords  on  24-inch  centers  is  0,12  Btu/h/ft'/'  F, 
The  thermal  conductance  of  the  floor  with  2  x 
10  floor  joists  on  24-inch  centers  and 
carpeting  and  vented  crawl  space  is  0,19  Btu/ 
h/ffV  F. 

(3)  Windons.  All  glazing  is  assumed  to  be 
single  pane  with  a  thermal  conductance  of 
1.13Btu,''h/ftV'  F. 

(4)  Water  Healer.  The  water  heater  is 
assumed  to  be  more  than  3  years  old  and  is  in 
conditioned  space  with  adequate  clearance 
for  an  insulation  jacket. 

(5)  Space  Heating  and  Cooling.  Primary 
space  conditioning  equipment  for  the 
prototypical  home  includes  one  of  the 
following:  electric  resistance  furnace,  electric 
resistance  baseboard,  electric  resistance 
radiant  ceiling  or  wall  panels,  electric  heal 
pump,  electric  boiler,  natural  gas-fired  boiler, 
gas-forced  air.  or  oil-ftred  furnace.  An  electric 
drive  central  air-conditioner  is  assumed. 
Industry  accepted  seasonal  efficiencies  for 
existing  systems  more  than  5  years  old.  and 
new  commercially  available  systems  are 
used  in  the  calculations.  In  the  piototypical 
house,  combustion  air  is  taken  from 
conditioned  space,  if  required.  Oil  burners 
are  not  retention  or  wet  base  types.  Natural 
gas  pilot  lights  are  assumed  to  be  on  for  the 
heating  season,  .Ml  existing  systems  in  the 
reference  house  are  more  than  5  years  old. 

(6)  Distribution  Systems.  Distribution 
ducting  and  hydronic  pipe  are  assumed  to  be 
in  unconditioned  areas  and  are  uninsulated. 

(7)  Heating  and  Cooling  System  Controls. 
The  prototypical  house  is  assumed  not  to 
have  a  clock  thermostat.  It  is  also  assumed 
that  there  is  no  manual  nighttime  temperature 
setback. 

(8)  Heat  Reflectins  and  Heat  Absorbing 
Window  and  Door  Material.  The  prototypical 
house  has  127  sq.  ft.  of  unshaded  windows 
which  face  east  and  west.  For  purposes  of 
calculation,  the  house  was  oriented  so  that 


the  ends  of  the  house  which  contained  no 
glazing  face  north  and  south. 

(9)  Solar  Domestic  Hot  Water  Systems.  It 
is  assumed  that  80  gallons  of  hot  water  are 
used  per  day  by  a  family  of  four  (ASHRAE 
Systems  Handbooks.  1980).  The  hip  roof  is 
not  shaded  and  has  an  adequate  south-facing 
area  for  collectors. 

(10)  Replacement  Solar  Pool  Heaters.  The 
450  sq.  ft.  swimming  pool  is  assumed  to  have 
a  cover  that  is  put  in  place  in  nonuse  hours. 

(11)  Wind  Energy  Systems.  There  is  no 
major  obstruction  to  wind.  The  size  of  the 
wind  generator  is  2  kW,  and  all  energy 
generated  is  used.  The  analysis  was 
performed  for  residences  that  used  electricity 
for  heating  and  water  heating. 

(c)  Thermal  Envelope. 
— Glazing 

Single  panel  U-Value  =  1.13 
East  area  +  sliding  glass  door  =  72  ft  ' 
West  area  =  55  ft  * 
Total  area  =  127  ft  » 
—Walls 
No  insulation 
U  wall  =  0.24 — excludes  the  stud  cross 

section  and  represents  75  percent  of  the 

exposed  area 
U  studs  =  0.1 3 — which  is  25  percent  of  the 

exposed  area 
U  overall  =  0.21 — which  is  the  weighted 

value  of  the  V  of  the  wall  and  the  U  of 

the  stud  cross  section 
South  wall  area  =  224  ft  « 
North  wall  area  =  224  ft  ^ 
East  wall  area  =  264  ft  " 
West  wall  area  =  260  ft  ^ 
— Ceiling 

R-7  insulation 

U  ceiling  =  0.115 — excludes  the  truss  cord 

and  represents  90  percent  of  the  exposed 

area 
U  trus8=0.17 — which  is  10  percent  of  the 

exposed  area 
U  overall  =0,12 
Area  =  1.176  ft  * 
— Front  Entry  Door 
U=0.47  (hardwood  door) 
Area  =  21  ft  * 
— Floor  Above  Crawl  Space 
No  insulation 
U  floor=0.2 — excludes  the  joist  and 

represents  90  percent  of  the  exposed 

area 
U  joist  =  0  09 — which  is  10  percent  of  the 

exposed  area 
U  overall  =  0.19 
Area  =  1.1 76  ft  * 
BILU»«G  CODE  6450-0 1-0 
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Appendix  III  to  Part  456 — Multifamily 
Applicability  Criteria  and  Procedures  for 
Determining  Usage  Cutoff  Levels 

(a)  General.  (1)  For  those  program 
measures  identified  in  Appendix  1.  a  State  or 
nonregulated  utility  has  the  following  options 
regarding  audits  for  dwclhng  units  in 
residential  buildings  containing  more  than 
four  dwelling  units  (multifamily  dwelling 
units): 

|i)  Accept  the  measures  indicated  by 
Appendix  I  for  use  in  multifamily  dwelling 
units. 

(ii)  Use  the  DOE  multifamily  applicability 
criteria  and/or  procedures  for  determining 
specific  cutoffs  fur  heating  energy  use. 
cooling  energy  use,  or  domestic  hot  water  use 
in  parrtgraphs  (b).  (c),  (dl.  and  (e)  of  this 
appendix  for  all  or  some  of  (he  program 
measures  identified  in  .Appendix  I. 

(iii)  Develop  a  method  for  determining 
applicability  and  submit  it  to  DOE  for 
approval  m  accordance  with  §  456J06(b). 

(2)  DOE  has  not  developed  multifamily 
applicability  critena  or  methods  for 
determining  usage  cutoff  levels  for  caulking, 
weatherstripping,  duct  and  pipe  insulation, 
storm  or  thermal  windows,  heat  reflective 
and  heat  absorbing  window  materials,  and 
lID's.  DOE  has  determined  that  these 
rrertsures  have  the  same  applicability  in 
multifamily  dwelling  units  as  in  the 
prototypical  house. 

(3)  DOE  has  developed  specific 
.ipplicability  criteria  for  ceiling  insulation, 
floor  insulation,  wall  insulation,  clock 
thermostats,  storm  or  thermal  doors,  water 
heater  insulation,  solar  domestic  water 
heaters,  replacement  solar  swimming  pool 
heaters,  combined  active  solar  space  heating 
and  solar  domestic  hot  water  systems,  wind 
energy  devices,  direct  gain  systems,  window 
heat  gain  retardants.  window  heat  loss 
retardants.  solaria/sunspace  systems  and 
indirect  gam  systems. 

(4)  In  addition  to  the  applicability  criteria, 
methods  for  determining  usage  cutoff  levels 
have  been  developed  for  replacement 
furnaces  or  boilers,  replacement  oil  burners, 
flue  dampers,  replacement  central  air- 
conditiuners,  solar  domestic  wdler  heaters, 
acti'.  e  solar  space  heating  systems  and 
combined  active  solar  space  heating  and 
s.jhir  domestic  hot  water  systems  because 
lhe\  may  have  significantly  different  simple 
paybacks  for  multifamily  dwelling  units  than 
for  the  single  family  prototypical  house.  The 
p.iyback  for  these  measures  is  dependent  on 
heating  energy  use.  cooling  energy  use.  or  hot 
v\ater  use.  An  audit  for  each  of  these 
measures  is  required  if  the  annual  energy 
usage  or  hot  water  usage  in  a  multifamily 
dwelling  unit  is  high  enough  such  that  a  7- 
>t'ar  payback  is  probable.  That  level  of  usage 
fir  which  a  7-year  payback  is  probable  is  the 
cutoff  level  for  that  measure. 

(b)  Applicability  criteria.  (1]  Ceihng 
Insulo'ion.  Ceiling  insulation  is  applicable 
when  the  audit  is  for  ceilings  separating  a 
(  ondilioned  space  from  an  unconditioned 
space  and  when  it  is  physically  practical  to 
insulate  the  ceiling. 

(2]  Floor  Insulation.  Floor  insulation  is 
applicrfble  for  floors  separating  a  conditioned 
space  from  an  unconditioned  space  and  when 
It  IS  physically  practical  to  insulate  the  floor. 


(3)  Wall  Insulation.  Wall  insulation  is 
applicable  for  walls  separating  a  conditioned 
space  from  an  unconditioned  space  and  when 
it  is  physically  practical  to  insulate  the  walls. 

(4)  Storm  or  Thermal  Doors.  A  storm  or 
thermal  door  is  applicable  if  the  door 
separates  a  conditioned  space  from  an 
unconditioned  space. 

(5)  Clock  Thermostats.  A  clock  thermostat 
is  applicable  when  the  thermostat  is  not  part 
of  the  furnace. 

(6)  Water  Heater  Insulation.  Water  heater 
insulation  is  applicable  when  there  is  an 
individual  water  heater  for  that  multifamily 
dwelling  unit. 

(7)  Solar  Domestic  Water  Heaters.  A  solar 
domestic  water  heater  is  applicable  when 
there  is  an  individual  water  heater  for  that 
multifamily  dwelling  unit.  This  measure  may 
also  be  subject  to  a  hot  water  usage  cutoff. 

(8)  Combined  Active  Solar  Space  Heating 
and  Solar  Domestic  Hot  Water  Systems.  A 
combined  active  solar  space  heating  and 
solar  domestic  hot  water  system  is  applicable 
when  there  is  an  individual  water  heater  for 
that  multifamily  dwelling  unit.  This  measure 
may  also  be  subject  to  a  hot  water  usage 
cutoff. 

(9)  Wind  Energy  Devices.  A  wind  energy 
device  is  not  applicable  for  multifamily 
dwelling  units. 

(10)  Replacement  Solar  Swimming  Pool 
Heaters.  A  replacement  solar  swimming  poo! 
heater  is  not  applicable  for  multifamily 
dwelling  units. 

(11)  Direct  Cain  Systems.  A  direct  gain 
systems  is  applicable  when  the  living  area 
has  either  a  south-facing  ( +  or  —45°  of  true 
south)  or  an  integral  south-facing  (+  or-45° 
of  true  south)  roof  with  tilt  angle  measured 
from  the  horizontal  greater  than  the  local 
latitude  that  is  free  from  major  obstruction  to 
solar  radiation. 

(12)  Window  Heat  Cain  Retardants.  A 
window  heat  gain  retardant  is  applicable 
when  the  living  area  has  a  window  that  is  not 
shaded  from  summer  sunshine  and  the 
residence  has  substantial  use  of  energy  for 
air  conditioning. 

(13)  Window  Heat  Loss  Retardants.  A 
window  heat  loss  retardant  is  applicable 
when  the  living  area  has  a  window  with 
fewer  than  three  panes. 

(14)  Solaria/sunspace  Systems.  A  solaria/ 
sunspace  system  is  applicable  when  the 
living  area  has  either  a  south-facing  (-t-  or 

—  45°  of  true  south),  ground  level  wall,  or  a 
south-facing  adjacent  patio,  porch  or  balcony 
that  is  free  from  major  obstruction  to  solar 
radiation  and  can  support  the  weight  of  a 
retrofit  solaria/sunspace. 

(15)  Indirect  Cain  Systems.  A 
Thermosyphon  Air  Panel  is  applicable  when 
the  bvtng  area  has  a  south-facing  (-♦•  or  —45° 
of  true  south)  wall  which  is  not  solid  masonry 
construction,  which  is  accessible  for 
installation  from  the  outside  and  is  free  from 
major  obstruction  to  winter  insulation.  A 
Trombe  wall  is  applicable  when  the  living 
area  has  a  south-facing  (-t-  or  -45°  of  true 
south)  solid  masonry  wall  that  is  accessible 
for  installation  from  the  outside  and  is  free 
from  major  obstruction  to  solar  radiation.  A 
water  wall  is  applicable  when  the  living  area 
has  a  south-facing  ( -I-  or  —45*  of  true  south) 
ground  level  wall  that  is  free  from  major 


obstruction  to  sola^  radiation,  and  the  ground 
level  floor  is  slab  on  grade  or  has  sufficient 
structural  strength  to  support  a  water  wall. 

(c)  Heating  Energy  L'se  Cutoffs.  Heating 
energy  use  cutoffs  shall  be  determined  for 
replacement  furnances  or  boilers, 
replacement  oil  burners,  flue  dampers,  active 
solar  space  heating,  and  combined  solar 
space  heating  and  solar  domestic  hot  water 
systems.  After  all  heating  energy  use  cutoff 
levels  for  each  category  of  fuel  type  have 
been  determined,  a  State  has  the  option  to 
use  the  lowest  of  these  levels  as  the  cutoff  for 
all  of  the  heating  measures.  The  auditor  will 
audit  for  a  measure  if  the  annual  heating 
energy  use  of  the  dwelling  is  greater  than  the 
heating  energy  use  cutoff  for  that  measure. 
The  annual  heating  energy  use  of  a  dwelling 
unit  must  be  determined  by  removing  the 
contribution  of  nonspace  heating  sources 
(such  as  water  heating  or  lighting)  from  the 
total  energy  usage. 

(1)  Replacement  Furnace  or  Boiler  The 
following  formula  shall  be  used  to  determine 
the  heating  energy  use  cutoff  for  oil,  gas. 
electric,  and  heat  pump  heating  systems: 


7  (LEP)  (An) 


Where  ' 

Erfco  =  annual  heating  energy  consumption 
(based  on  assumed  worst  existing 
system)  necessary  to  give  a  7-year  simple 
payback  on  replacement  furnaces  or 
boilers  (replacement  furnace  or  boiler 
energy  cutoff) 

Crj-=  installed  capital  cost -tax  credit 

7  is  the  payback  period  in  years 

LEP  =  local  energy  price.  $/unit  energy 
(same  energy  units  as  Erfi.o) 


_  J         n„ 


Where 

n«ji»tinn  =  assumed  efficiency  of  existing 
heating  system,  varies  by  chmate  zone 
and  fuel  type, 
n„„  =  efficiency  of  new  improved  heating 
system,  also  varies  by  climate  zone  and 
fuel  type. 

Use  the  values  in  the  following  table  for 
An.  The  values  in  this  table  were  calculated 
based  on  the  assumption  of  a  relatively 
inefficient  exisbng  furnace  or  heat  pump.  All 
existing  efficiencies  were  taken  from  the  RCS 
Model  Audit. 
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(2)  Replacement  Oil  Burner.  The  following 
formula  shall  be  used  to  determine  the 
heating  energy  use  cutoff  for  replacement  oil 
burners. 
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(LEP)  (7)  (0.18) 


Where 

KRBco-annua!  heating  energy  consumption 

necessary  to  give  a  7-year  payback  on  a 

replacement  oil  burner  (replacement  oil 

burner  energy  cutoff) 
CHB  =  cost  of  installed  replacement  oil 

burner  —  tax  credit 
LEP=  local  energy  price.  S/unit  energy 

(same  energy  units  as  Erboo) 
7  IS  the  payback  period  in  years 
0,18  is  a  high  estimate  of  the  proportion  of 

heating  energy  that  may  be  saved  due  to 

a  replacement  oil  burner. 
(3)  Flue  Damper.  The  following  formula 
shall  be  used  to  determine  the  heating  energy 
use  cutoff  for  flue  dampers  for  gas  heating 
systems. 


6 

7 

8 

31 

26 

09 

(LEP)  (7)  (0.1) 

Where 

EfDco  =  annual  energy  consumption 

necessary  to  give  a  7-year  payback  on  a 
flue  damper  (flue  damper  energy  cutoff) 

Cpi,  =  installed  flue  damper  cost  —  tax 
credit 

LEP  =  local  energy  price.  S/unit  energy 
(same  energy  units  as  EnxTi) 

7  is  the  payback  period  in  years 

0.1  IS  a  high  estimate  of  the  proportion  of 
heating  energy  that  may  be  saved  due  to 
8  flue  damper. 

(4)  Aclne  Solar  Space  Healing,  (i)  The  cost 
of  active  solar  space  heating  systems 
depends  on  insulation  as  well  as  heating 
energy  use.  which  makes  it  difficult  to 
produce  a  generic  formula  that  will  indicate 
the  annual  heating  energy  use  cutoff  level 
which  corresponds  to  a  7-year  simple 
payback.  Therefore,  a  State  shall  determine 
the  heating  energy  use  cutoff  level  by 
calculating  the  simple  payback  associated 
with  a  range  of  annual  heating  energy  uses 
and  then,  by  successive  approximation, 
determine  the  heating  energy  use  cutoff  level 
that  corresponds  to  a  7-year  simple  payback. 

(ii)  Use  the  following  procedure  to 
determine  the  heating  energy  use  cutoff  for 
solar  space  heating: 

(A)  Determine  savings  (using  each  heating 
fuel  type)  and  costs  for  active  solar  space 
heating  using  an  approved  audit  procedure, 
such  as  the  Model  Audit,  for  a  range  of 
annual  heating  energy  uses.  For  each  fuel, 
choose  an  annual  heating  energy  use  cutoff 
level,  based  on  these  calculations,  which 
corresponds  to  a  7-year  simple  payback. 

(B)  Calculations  should  assume:  no 
obstruction  to  solar  radiation:  due  south 
orientation  of  collectors:  a  solar  savings 
fraction  consistent  with  the  values  given  in 
the  Model  Audit  for  the  climate  (solar  savings 
fraction  is  the  percent  of  the  heating  load 


provided  by  the  Solar  system):  enough  roof 
area  to  provide  the  solar  savings  fraction 
indicated  above:  and  the  tilt  of  the  collector 
should  be  optimal  for  the  specified  latitude. 

(5)  Combined  Solar  Space  Healing  and 
Solar  Domestic  Hot  Water  Systems.  (i)The 
cost  of  combined  active  solar  space  heating 
and  solar  domestic  hot  water  systems 
depends  on  insulation  as  well  as  heating 
energy  use  which  makes  it  difficult  to 
produce  a  generic  formula  that  will  indicate 
the  annual  heating  energy  use  cutoff  level 
which  corresponds  to  a  7-year  simple 
payback.  Therefore,  a  State  shall  determine 
the  heating  energy  use  cutoff  level  by 
calculating  the  simple  payback  associated 
with  a  range  of  annual  heating  energy  uses 
and  then  by  successive  approximations 
determine  the  heating  energv  use  cutoff  level 
that  corresponds  to  a  7-year  simple  payback. 

(ii)  Use  the  following  procedures  to 
determine  the  cutoff  for  combined  solar  space 
heating  and  domestic  hot  water  systems. 

(A)  Determine  savings  (using  each  heating 
fuel  type)  and  costs  for  active  solar  space 
heating  using  an  approved  audit  procedure, 
such  as  the  .Model  Audit,  for  a  range  of 
annual  heating  energy  uses.  For  each  fuel, 
choose  an  annual  heating  energy  use  cutoff 
level,  based  on  these  calculations,  which 
corresponds  to  a  7-year  simple  payback. 

(B)  Calculations  should  assume:  no 
obstruction  to  solar  radiation:  due  south 
orientation  of  collectors:  a  solar  savinj;s 
fraction  consistent  with  the  values  given  in 
the  Model  Audit  for  the  climate  (solar  savings 
fraction  is  the  percent  of  the  heating  load 
provided  by  the  solar  system):  enough  roof 
area  to  provide  the  solar  savings  fraction 
indicated  above;  the  tilt  of  the  collector 
should  be  optimal  for  the  specified  latitude; 
and  the  hot  water  usage  is  80  gallons  per  day 
with  the  water  temperature  set  at  120'  F. 

(d)  Cooling  Energy  Use  Cutoffs.  (1)  Cooling 
energy  use  cutoffs  shall  be  determined  for 
replacement  central  air-conditioners. 

(2)  Replacement  Central  Air-Conditioners. 
(i)  The  following  formula  shall  be  used  to 
determine  the  cooling  energy  use  cutoff  for 
replacement  central  air-conditioners: 


7  (LEP)  (ACOP) 


Where 

Crac  =  installed  cost  of  replacement  central 
air-conditioner 


ACOP  =  1 


COP., 


COP. 


7  is  the  payback  period  in  years 
LEP  =  local  energy  price  $/unit  energy 
COP„„„„,  =  assumed  coefficient  of 

performance  of  existing  system 
COP„„  =  improved  coefficient  of 

performance  of  new  system. 


(ii)  The  value  of  0.46  may  be  used  for 
ACOP.  This  value  is  based  on  an  assumed 
existing  SEER  of  6.6  (COP  of  1.9)  and  a  new 
SEER  of  12.0  (COP  of  3.5). 

(iii)  An  audit  should  be  conducted  for 
replacement  central  air-conditioners  if  the 
annual  cooUng  energy  use  of  the  dwelling 
unit  Is  greater  than  the  cooling  energy  cutoff. 
The  annual  cooling  energy  use  of  the  dwelling 
unit  shall  be  determined  by  removing  the 
contribution  of  noncooling  sources,  (such  as 
lighting,  appliances,  and  water  heating)  from 
the  total  energy  consumption. 

(e)  Domestic  Hot  Water  Use  Cutoff.  (1)  A 
domestic  hot  water  use  cutoff  level  shall  be 
determined  for  solar  domestic  hot  water 
systems.  The  cost  of  solar  domestic  water 
heater  systems  depends  on  insulation  as  well 
as  hot  water  use  which  makes  it  difficult  to 
produce  a  generic  formula  which  will  indicate 
the  hot  water  use  cutoff  level  which 
corresponds  to  a  7-year  simple  payback. 
Therefore,  a  State  shall  determine  the  simple 
payback  associated  with  a  range  of  daily  hot 
water  uses  and  then  by  successive 
approximation  determine  the  hot  water  use 
cutoff  level  that  corresponds  to  a  7-year 
simple  payback. 

[2]  Solar  Domestic  Hot  Water  System.  Use 
the  following  procedures  to  determine  the 
domestic  hot  water  use  cutoff  for  solar 
domestic  hot  water  systems. 

(i)  Determine  savings  (for  each  water 
heating  fuel  type)  and  costs  for  solar 
domestic  hot  water,  using  an  approved  audit 
procedure,  such  as  the  DOE  Model  Audit,  for 
a  range  of  gallons  per  day  of  hot  water  usage. 

(li)  Based  on  the  sample  calculations, 
determine  what  is  the  gallons-per-day  cutoff 
level  for  each  fuel  type  which  corresponds  to 
a  7-year  simple  payback.  Calculations  should 
assume:  no  obstruction  to  solar  radiation;  due 
south  orientation  of  collectors:  a  solar 
savings  fraction  consistent  with  the  values 
given  in  the  Model  Audit  for  the  climate  (the 
solar  savings  fraction  is  the  percent  of  the 
water  heating  load  provided  by  the  solar 
system):  enough  roof  area  to  provide  the  solar 
savings  fraction  indicated  above:  and  the  lilt 
of  the  collector  should  be  optimal  for  the 
specified  latitude. 

(iii)  This  gallons-per-day  number  shall  be 
used  as  a  cutoff  level  for  determining  whether 
to  audit  for  a  solar  domestic  hot  water 
system  in  a  multifamily  dwelling  unit.  A 
method  must  be  developed  for  auditors  to 
determine  gallons-per-day  usage  at  the 
dwelling  unit.  (For  example,  the  DOE  Model 
Audit  determines  gallons-per-day  usage  using 
the  number  of  people  in  residence  and  the 
presence  of  a  dishwasher  and/or  a  washing 
machine.) 

PART  458— [REMOVED] 

2. 10  CFR  Part  458  is  removed. 
[FR  Doc,  87-20306  Filed  9-8-87:  8:45  am| 
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Title  3— 

The  President 


Executive  Order  12606  of  September  2,  1987 
The  Family 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  laws  of  the 
United  States  of  America,  and  in  order  to  ensure  that  the  autonomy  and  rights 
of  the  family  are  considered  in  the  formulation  and  implementation  of  policies 
by  Executive  departments  and  agencies,   it  is  hereby  ordered  as  follows: 

Section  1.  Family  Policymaking  Criteria.  In  formulating  and  implementing 
policies  and  regulations  that  may  have  significant  impact  on  family  formation, 
maintenance,  and  general  well-being,  Elxecutive  departments  and  agencies 
shall,  to  the  extent  permitted  by  law,  assess  such  measures  in  light  of  the 
following  questions: 

(a)  Does  this  action  by  government  strengthen  or  erode  the  stability  of  the 
family  and,  particularly,  the  marital  commitment?  j 

(b)  Does  this  action  strengthen  or  erode  the  authority  and  rights  of  parents  in 
the  education,  nurture,  and  supervision  of  their  children? 

(c)  Does  this  action  help  the  family  perform  its  functions,  or  does  it  substitute 
governmental  activity  for  the  function? 

(d)  Does  this  action  by  government  increase  or  decrease  family  earnings?  Do 
the  proposed  benefits  of  this  action  justify  the  impact  on  the  f.imily  buii.i^it^ 

(e)  Can  this  activity  be  carried  out  by  a  lower  level  of  government  or  by  the 
family  itself? 

(f)  What  message,  intended  or  otherwise,  does  this  program  send  to  the  public 
concerning  the  status  of  the  family? 

(g)  What  message  does  it  send  to  young  people  concerning  the  relationship 
between  their  behavior,  their  personal  responsibility,  and  the  norms  of  our 
society? 

Sec.  2.  Governtnentwide  Family  Policy  Coordination  and  Review. 

(a)  Executive  departments  and  agencies  shall  identify  proposed  regulatory  and 
statutory  provisions  that  may  have  significant  potential  negative  impact  on  the 
family  well-being  and  provide  adequate  rationale  on  why  such  proposal 
should  be  submitted.  The  head  of  the  department  or  agency,  sh.ill  certify  in 
writing  that,  to  the  extent  permitted  by  law,  such  measure  has  been  assessed 
in  light  of  the  criteria  in  Section  1  of  this  Order  and  how  such  measures  will 
enhance  family  well-being.  Such  certification  shall  be  transmitted  to  the  Office 
of  Management  and  Budget.  Departments  and  agencies  shall  give  careful 
consideration  to  family-related  concerns  and  their  impact  in  notices  of  pro- 
posed rulemaking  and  messages  transmitting  legislative  proposals  to  the 
Congress.  i 

(b)  The  Office  of  Management  and  Budget  shall,  to  the  extent  permitted  by 
law,  take  action  to  ensure  that  the  policies  of  the  Executive  departments  and 
agencies  are  applied  in  light  of  the  criteria  set  forth  in  Section  1  of  this  Order. 
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(c)  The  Office  of  Policy  Development  shall  assess  existing  and  proposed 
policies  and  regulations  that  impact  family  well-being  in  light  of  the  criteria 
established  by  Section  1  of  this  Order,  provide  evaluations  on  those  measures 
that  have  significant  potential  impact  on  the  family  to  the  Office  of  Manage- 
ment and  Budget,  and  advise  the  President  on  policy  and  regulatory  actions 
that  may  be  taken  to  strengthen  the  institutions  of  marriage  and  family  in 
Ampric;), 

Sec.  3.  Report.  1  he  Office  of  Policy  Development  shall  submit  preliminary 
reports  including  specific  recommendations  to  the  Domestic  Policy  Council 
and  shall  submit  a  final  report  to  the  President  no  later  than  180  days  from  the 
date  of  this  Order,  Each  year  thereafter,  a  report,  including  recommendations 
shall   be   submitted,   through   the   Domestic  Policy  Council   to  the  President. 

Sec.  4.  /:u::c;al  Review.  This  Order  is  intended  to  improve  the  internal 
management  of  the  Executive  branch  and  is  not  intended  to  create  any  right  or 
benefit,  substantive  or  procedural,  enforceable  at  law  by  a  party  against  the 
United  States,  its  agencies,  its  officers,  or  any  person. 


|FR  Doc.  87-20895 
Filed  9-8-87;  11:56  ami 
Billing  code  3195-01-M 


THE  WHITF  HOrSE, 
September  2,  1987. 
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Executive  Order  IJBO"  uf  September  2.  1987 
President's  Commission  on  Privatization 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  laws  of  the 
United  States  of  America,  and  in  order  to  establish,  in  accordance  with  the 
Federal  Advisory  Committee  Act,  as  amended  (5  U.S.C.  App.  I),  a  Commission 
to  review  the  appropriate  division  of  responsibilities  between  the  Federal 
government  and  the  private  sector,  it  is  hereby  ordered  as  follows; 

Section  1.  Establishment,  (a)  There  is  established  the  Presidents  Commission 
on  Privatization.  The  Commission  shall  be  composed  of  not  more  than  13 
members  appointed  or  designated  by  the  President.  The  members  shall  be 
drawn  from  among  a  bipartisan  cross-section  of  distinguished  leaders. 

(b)  The  President  shall  designate  a  Chairman  from  among  the  members  of  the 
Commission. 

Sec.  2.  Functions,  (a)  The  Commission  shall  study  and  evaluate: 

(1)  Past  and  current  privatization  efforts  by  the  Federal  government.  State  and 
local  governnnents,  and  foreign  governments,  including  asset  sales  by  the 
Federal  government; 

(2)  Literature  and  writing  on  privatization;  and 

(3)  The  environment  for  additional  privatization  efforts  by  the  Federal  govern- 
ment. 

(b)  The  Commission  shall  review  the  current  activities  of  the  Federal  govern- 
ment, including  asset  holdings,  and  identify  those  functions  that: 

(1)  Are  not  properly  the  responsibility  of  the  Federal  government  and  should 
be  divested  or  transferred  to  the  private  sector,  with  no  residual  involvement 
by  the  Federal  government;  or 

(2)  Require  continuing  oversight  by  an  Executive  Branch  agency  but  can  be 
performed  more  efficiently  by  a  private  entity,  including  the  use  of  vouchers 
as  an  alternative  to  direct  service. 

(c)  The  Commission  shall  develop  the  framework  for  a  privatization  program, 
identifying: 


(1]  Privatization  opportunities,  including  those  identified  in  (b]  above,  listed  in 
order  of  priority; 

(2)  Legislative  and  administrative  actions  necessary  to  effect  the  privatization 
initiatives  or  remove  existing  privatization  restrictions; 

(3)  Needed  improvements  to  personnel  and  administrative  policy  to  create  an 
environment  conducive  to  privatization; 

(4)  Organizational  and  resource  requirements  necessary  to  implement  success- 
fully the  privatization  program;  and 

(5)  Actions  necessary  to  create  broad-based  support  for  privatization  efforts. 

(d)  The  Commission  shall  submit  its  findings  and  recommendations  to  the 
President  and  the  Director  of  the  Office  of  Management  and  Budget  by  March 
1,  1988.  Interim  recommendations  shall  be  transmitted  to  the  Director  for 
consideration  in  the  formulation  of  the  President's  FY  1989  budget. 
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Sec.  3.  Administration,  [a]  The  heads  of  Executive  departments,  agencies,  and 
independent  instrumentahties  shall,  to  the  extent  permitted  by  law,  provide 
the  Commission,  upon  request,  with  such  information  as  it  may  require  for 

purposes  of  carrxing  nut  its  functions. 

(b)  Members  of  the  Ccmn-.ission  shall  ser\c  \%;;hout  compensation  for  their 
work  on  the  Commission.  While  engaged  m  the  work  of  the  Commission, 
members  appointed  from  among  private  citizens  of  the  LY.::,.-d  States  may  be 
allowed  travel  expenses,  including  per  d^c  m  ;n  heu  of  subsistence,  as  author- 
ized by  law  for  persons  serving  mter.mittenth  m  the  covernment  service  (5 
U.S.C.  5701-570"). 

(c)  To  the  extent  provided  by  law  and  subject  to  t::e  availability  f)f  appropria- 
tions, the  Director  of  the  Office  of  Management  and  Bjcpet  sha'.l  prcn'.dt;  the 
Commission  with  such  administrative  services,  funds,  facir.tus,  staff,  and 
other  support  services  as  may  be  necessary  for  the  performance  of  its  func- 
tions. 

Sec.  4.  CifntTuI  Provision,  [a]  N:;t\%;ths;and.ng  the  prcMsions  i-f  any  other 
Executive  Order,  the  functions  of  the  F^resident  undt  r  the  Fedtrd',  Ad\:sory 
Commiittee  Act  that  are  applicable  to  the  Commission,  excipt  that  (;f  reporting 
annually  to  the  Congress,  shall  be  performt-d  by  the  Di-ec'or  of  the  Office  of 
Management  and  Budget,  in  accordance  with  guidelines  and  procedures  estab- 
lished by  the  Administrator  of  General  Services;  and 

(bj  The  Commission  shall  terminate  30  days  after  submitting  its  final  report  to 

the  F'resident. 


|FR  Doc.  8"-2nti96 
Filed  9-ft^7;  ll;57  am) 
Billing  code  3195-01-M 
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Agriculture  Department 

See  also  Animal  and  Plant  Hcilt.h  Inspection  Service; 
Commoditv  Crpdit  Corporation:  Forest  Service 

NOTICES 

Agency  information  collection  artivities  umitT  0MB  review 
34262 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Interstate  transportation  of  animals  and  animal  products 
(quarantine): 
Brucellosis — 

State  and  area  classifications,  34207 
Swine  health  prott^ction: 
Enforcement:  State  status:  remo\,,il— 
Oklahoma,  34208 

Antitrust  Division 

NOTICES 

Freedom  of  information  Act:  implementation: 
Publications;  list.  34,129 

Army  Department 

See  Engineers  Corps 

Commerce  Department 

See  also  Foreign-Trade  Zones  Board;  International  Trade 
Administration:  Minority  Business  Development 
Agency:  National  Oceanic  and  Atmospheric 
-Administration:  National  technical  Information 
Service;  Travel  and  Tou.nsm  Administration 

NOTICES 

Agency  information  collection  activities  und.  r  O.MB  .-eview 
34265 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  mcin-made  te.xtiles: 
Bangladesh.  34268 
China.  342ti9 
Malaysia.  342~0 

Northern  Mariana  Islands.  34271 
Philipp.nes,  342"! 

Commodity  Credit  Corporation 

NOTICES 

Loan  and  purchase  programs: 
Price  support  levels — 
Cotton.  34262 

Defense  Department 

See  also  Engineers  Ccrps.  N,-.v\  Department 

RULES 

Personnel: 

Voluntary  miiitary  pay  allotments;  guidance,  34215 

NOTICES 

Meetings: 

Integrated  Long-Term  Strategy  Ad\  isorv  Committee. 
342^2 


Economic  Regulatory  Administration 

NOTICES 

Natural  gas  exportation  and  importation: 
Northwest  Alaskan  Pipeline  Co,,  34276 

Education  Department 

RULES 

Special  education  and  rehabilitative  services: 
Handicapped  youth  program;  secondary  education  and 
transitional  services — 

Technical  amendments,  34368 

NOTICES 

Education  Appeal  Board  hearings: 

Applications  for  review,  34274 
Grants;  availability,  etc.: 
Handicapped  youth  program;  secondary  education  and 
transitional  services,  34370 
Funding  priorities.  34370 
Meetings; 
Educational  Research  and  Improvement  National 
,^dvisory  Council,  34275 

Employment  and  Training  Administration 

RULES 

Federal-State  unemployment  compensation  program: 
Unemployment  insurance  quality  control  program 
Coirection,  34343 

Energy  Department 

See  also  Economic  Regulatory  Administration;  Energy 
Research  Office;  Federal  Energy  Regulatory 
Comm.ission 
NOTICES 

Cooperative  agreements: 
League  of  Women  Voters  Education  Fund  (LWVEF), 
34276 

Energy  Research  Office 

NOTICES 

.Meetings. 

Energy  Research  Advisory  Board,  34293 
(2  documents) 

Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc: 
Louisiana  coastal  area  land  loss  and  marsh  creation 
project.  34272 

Environmental  Protection  Agency 

RULES 

Water  pollution  control: 
Ocean  dumping;  site  designations — 
G.  f  (  f  Mexico;  Sabine-Neches  sites,  34218 

PROPOSED  RULES 

Air  prog-ams. 

Particulate  .mutter  lP.M,o)  fugitive  dust  policy,  34243 
Pesticide:  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Oxyfluorfen 
Correction,  34343 
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NOTICES 
Meetings: 

Wiiter  Quality  At.;  Steering  Committee,  34294 
I'r^ncide  programs: 
SppcKil  review — 
Dinoseb,  34294 
Toxic  and  hazardous  substances  control: 

f'remanafacture  notices:  monthly  status  reports,  34360, 
34364 
(2  documents) 
VVn'er  pollution  control: 

nnnking  water  health  advisories.  34294 

Equal  Employment  Opportunity  Commissio.n 

RULES 

Fmplovment  di  sen  nominations: 
Charges:  designatiun  of  State  and  local  fair  employmett 
practices  agencies  (706  agencies) — 
Florida.  34215 
Indiana.  34215 

Executive  Office  of  the  President 

See  Presidential  Documents 

Family  Support  Administration 

PROPOSED  RULES 

Fublic  assistance  program: 

Aid  to  families  with  dependent  children — 
Utility  payments  by  applications  or  recipients  living  in 
federally  assisted  housing:  correction.  34343 

Federal  Aviation  Administration 

RULES 

Transition  areas;  correction.  34210 

PROPOSED  RULES 

Airworthiness  directives: 

British  Aerospace,  34225-34228 
(4  documents) 
'Iransition  areas,  34230 

NOTICES 

Meetings: 

Aeronautics  Radio  Technical  Commission,  34338 
Air  Traffic  Procedures  Advisory  Committee,  34338 
Airspace  informal  meetings,  34338 

Federal  Bureau  of  Investigation 

PROPOSED  RULES 

Identification  Division,  policv  (hanges.  34242 

Federal  Communications  Commission 

PROPOSED  RULES 

Radio  stations;  table  of  assignments: 

Alabama.  34260 

North  Carolina.  34260 
'ielevision  broadcasting: 

Television  technologies,  advanced;  technical  and  public 
policy  issues.  34259 
NOTICES 

Common  earner  services: 
Public  mobile  services — 
Maps  requirements.  34295 
Kadio  broadcasting: 

FM  vacant  channel  applications:  universal  window  ffling 
period.  34295  I 

Radio  services,  special:  I 

Private  land  mobile  services —  ' 

Public  safety  800  MHz  spectrum  waiver  petition,  e^.. 
34295 
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Applications,  hearings,  determinations.^etc: 
Blair,  Mack  D.,  et  al..  34295 
McAulay.  John  A.,  et  al..  34296 
Page,  William  S.,  et  al..  34296 

Federal  Deposit  Insurance  Corporation 

RULES 

Foreign  banks;  U.S.  branches;  African  Development  Bank 

obligations  pledged  as  collateral.  34209 
Privacy  Act:  implementation,  34208 
NOTICES 
Privacy  Act;  systems  of  records,  34296 

Federal  Election  Commission 

NOTICES 

Meetings;  Sunshine  Act,  34341 

Federal  Emergency  Management  Agency 

NOTICES 

Disaster  and  emergency  areas; 
Illinois,  34298 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Iowa  Power  &  Light  Co.  et  al.,  34278 
Preliminary  permits  surrender; 

IDJ  Energy  Co.,  34289 
Applications,  hearings,  determinations,  etc.: 
Alabama-Tennessee  Natural  Gas  Co  .  34279 
ANR  Pipeline  Co.  et  al..  34280 
Arkla  Energy  Resources,  34286 
Columbia  Gas  Transmission  Corp  ,  34286.  34287 

(2  documents) 
Columbia  Gulf  Tansmission  Co..  34287 
Consolidated  Gas  Transmission  Corp.,  34287 
East  Tennessee  Natural  Gas  Co..  34287,  34288 

(2  documents) 
El  Paso  Natural  Gas  Co..  34288 
Granite  State  Gas  Transmission  Inc..  34289 
National  Fuel  Gas  Supply  Corp..  34289 

(2  documents) 
Northern  Natural  Gas  Co..  34290 
Pelican  Interstate  Gas  System.  34290 
Southern  Natural  Gas  Co..  34290 
Texas  Eastern  Transmission  Corp,.  34291 
Transco  Gas  Supply  Co..  34291 
Transcontinental  Gas  Pipe  Line  Corp  .  34291 
Transwestern  Pipeline  Co..  34292 
U-T  Offshore  System,  34292 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Charles  and  Prince  George's  Counties.  MD.  34339 

Federal  Home  Loan  Bank  Board       I 

NOTICES  ' 

Applications,  hearings,  determinations,  etc.: 
Greenwich  Federal  Savings  &  Loan  Association,  34299 


Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc..  34299 
(2  documents) 
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Federal  Railroad  Administration 

NOTICES 

Exemption  petitions: 

Central  of  Georgia  Railroad  Co. 


34339 


Federal  Reserve  System 
NOTICES 

Applications,  hearings,  detenninations,  etc.: 
Compagr.ie  Financiere  de  Suez  e!  al.,  34299 
Farmers  8.  Merchants  Bank  Plmpluvee  Stoci^  Ownership 

Plan  h  Trust.  34300 
First  Empire  State  Corp.  et  al.  34.i01 
Sovran  Financial  Corp.,  34301 
Wooldridge,  M.L.,  et  al..  34202 
Yardlor.g  Investment  Trust.  34302 

Federal  Trade  Commission 

RULES 

Prohibited  trade  practices: 
Allied  Corp.,  34213 

NOTICES 

Premerger  notification  waiting  periods.  eari\  terminations, 

34302 

Fish  and  Wildlife  Service 

NOTICES 

Meetings: 
Klamath  River  B  isin  Fisheries  Task  Force,  34323 

Food  and  Drug  Administration 

PROPOSED  RULES 

Medical  devices: 
Dental  devices — 
Premarket  notificdiion  exemptions;  correction.  34343 

NOTICES 

Food  for  human  consumpt;on: 

Identity  standard  deviation:  rr.Jirket  testing  permits — 
Wax  beans,  canned.  34304 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Georgia.  34266 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Tongass  National  Forest.  AK.  34264" 

Health  and  Human  Services  Department 

See  Family  Support  Administration,  Food  and  Drug 

Administration:  }ieaiih  Care  Financing  .-Administration; 
National  Institutes  of  Meallh:  Public  Health  Service 

Health  Care  Financing  Administration 

PROPOSED  RULES 

Medicare: 

Hepatitis  B  vaccine  for  high  and  intermediate  nsk 

individuals,  hemophilia  clotting  factors,  and  x-ray 

services.  34244 
f^OTICES 

Grants  and  cooperati\'e  agreements: 

Medicare  and  Medicaid  research  and  demonstration, 

34304 

Health  Resources  and  Services  Administration 

See  Public  Health  Service 


Housing  and  Urban  Development  Department 

NOTICES 

Organization,  functions,  and  authority  delegations: 
R^ional  offices,  etc.;  order  of  succession — 
Phoenix.  34319 

Indian  Affairs  Bureau 

NOTICES 

Indidn  tribes,  acknowledgment  of  existence  determinations, 
etc.: 
Machis  Lower  Alabama  Creek  Indian  Tribe,  34319 

Interior  Department 

S(  (   Fish  and  Wildlife  Service;  Indian  Affairs  Bureau;  Land 
Management  Bureau;  Minerals  Management  Service; 
Reclamation  Bureau 

Internal  Revenue  Service 

RULES 

Employment  taxes  and  collection  of  income  tax  at  source: 
Information  returns  and  payee  statements:  penalty  for 
failure  to  include  correct  information.  34354 
Excise  taxes: 
Gasohol  and  other  alcohol  mixture  fuels  and  tires,  tread 
rubber,  and  inner  tubes 
Correction.  34344 

PROPOSED  RULES 

Empioyment  laxes  and  collection  of  income  tax  at  source: 
Infurmation  returns  and  payee  statements;  penalty  for 
failure  to  include  correct  information  cross  reference, 
34358 
Incom.e  taxes,  etc.: 
R»>sident  alien:  definition,  34230 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership,  34340 

International  Development  Cooperation  Agency 

See  Overseas  Private  ln\estrr.enl  Curpo.-Lxticn 

International  Trade  Administration 

RULES 

Export  licensing: 
Commodity  control  list — 

Induction  furnaces:  unilateral  control  removed,  34213 
Individual  validated  licenses:  District  offices  amendment 

authority  removed.  34211 
Singapore;  import  certificate/delivery  verification 
procedure  establishment.  34212 

International  Trade  Commission 

NOTICES 

Import  investigations: 

Brass  sheet  and  st.np  from — 
Japan.  34324 

Indomethacin.  34325 

Industrial  forklift  trucks.  34325 

Nitrile  rubber  from  Japan,  34325 

Potassium  chloride  from  Canada,  34326 

Softballs  and  polyurethane  core,  34327 

Toggle  clamps  for  clamping,  fixturing,  processing,  and 
original  equipment  manufacturing,  34327 
Senior  Executive  Service: 

Performance  Revi^^w  Boards;  membership.  34327 
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Interstate  Commerce  Commission 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Burlington  Northern  Railroad  Co.  et  al,  34328 
Straits  Corp..  34328 

Justice  Department 

See  also  Antitrust  Division:  Federal  Bureau  of  Investigatioi  i; 
Prisons  Bureau 

RULES 

Freedom  of  Information  Act,  implementation: 

Field  offices;  list,  34214 
NOTICES 
Pollution  control;  consent  judgments: 

Berger  Industries,  Inc.,  34329 

General  Motors  Corp.  et  al,  34328 

Zemco  Builders  et  al.,  34329 

Labor  Department 

See  also  Employment  and  Training  Administration 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 
34330 


Land  Management  Bureau 

NOTICES 

Meetings: 

Burley  District  Grazing  Advisory  Board,  34320 

Canon  C.ty  District  Advisory  Council.  34320 

Las  Vegas  District  Grazing  .Advisory  Board,  34321 

Oil  and  gas  leases: 
Wyoming.  34321 

Recreation  use  permit  system: 

Long-term  visitor  permit  program;  Yuma  District,  AZ  and 
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Proclamation  569/  of  September  8.  1987 
National  Reyes  Syndrome  Week,  1987 


nca 


By  the  President  of  the  United  States  of  Ame 
A  Proclamation 

Reye's  Syndrome  is  a  deadly  disease  that  can  str.ke  a  child  or  teenager  during 
recovery  from  a  relatively  innocuous  viral  illness— from  the  Tu.  f;)r  exd.rr.ple^ 
or  from  cliicken  pox.  Suddenly,  instead  of  continuing  to  gain  strength  and 
health,  the  child  becomes  lethargic  or  disoriented,  unusually  excitable.  h\per- 
active.  irritable,  or  even  combative  A  frequent  s\miptom"  is  uncontrollable 
vomiting,  and  violent  headaches  and  delirium  may  occur  Tragically.  30 
percent  of  the  victimis  of  Re\e's  S\ndrome  die;  another  15  to  25  pf^ct^nt  are  1.-^ 
with  brain  damage 

Any  child  can  develop  Reye  s  Syndrome,  but  research  strongly  indicates  that 
children  given  aspirin  as  treatment  for  the  flu  or  chicken  pox  rnay  be  particu- 
larly vulnerable.  To  protect  their  children,  parents  must  learn  to  think 
Reye's":  do  not  use  aspirin  to  treat  children  with  chicken  pox  or  infiucnza-hke 
illness:  do  recognize  the  early  symptoms  of  Reye's  Syndromei  and  do  seek 
medical  attention  for  a  chi'd  immediately  at  the  first  sign  of  those  s\m,ptoms. 

Over  the  past  several  years,  the  United  States  Department  of  Health  and 
Human  Services,  the  National  Reye's  Syndrome  Foundation,  the  American 
Reye's  Syndrome  Foundation,  and  other  professional  and  voluntary  health 
agencies  have  alerted  American  families  to  the  dangers  of  Reyes  S\"ndrom.e. 
They  have  stressed  the  need  to  avoid  the  use  of  aspirin  to  treat  fiu-like  ^lne'^s 
and  chicken  pox.  The  result  has  been  a  m.arked  decline  m  the  ann.i.il 
incidence  of  the  disorder.  According  tn  a  report  pubi.shed  last  \ear.  the 
average  annual  incidence  of  Rove's  Syndrome  from  1981  to  1984  was  lower 


s     f- 


than    that   of  the   previous   !i\e 

children  younger  than  10  >ears  o      .._     _  ...  ._.,„  ..„„  ... 

than  during  any  previous  venr  since  sur\eiliance  of  Reye's  S\nd: 
initiated  in  the  1970's, 


\ears,   with   the   decrease   identified   among 
f  age.  The  incidence  m  1985  was  m.'^ch  lower 


^r,-,^,„ 
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All  Am.encans  welcome  such  encouraging  news  We  look  fcjr  further  ad\ances 
to  come  from  the  scientific  studies  of  Reye's  Syndro.me  being  supported  b>  *he 
Federal  government's  National  Institute  of  A'llergy  and  Infectious  Diseases, 
National  Institute  of  Child  Health  and  Human  Development,  and  Centers  for 
Disease  Control 

To  enhance  public  awareness  of  Reye's  Syndrom.e,  the  Congress,  b>  House 
Joint  Resolution  335.  has  designated  the  week  of  September  13  through 
Septem.ber  19,  1987.  as  'National  Reye's  Syndrome  Week"  and  authorized  and 
requested  the  President  to  i-^sue  a  proclamation  m  obser\ance  of  that  week. 
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NOW.  THLRi:::  ORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  of  September  13  through  September  19, 
1987,  as  National  Reye's  Syndrome  Week,  and  I  call  upon  the  people  of  the 
United  States  to  observe  that  week  with  appropriate  ceremonies  and  activi- 
ties. I 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  eighth  day  of 
September,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-seven,  and  of 
the  Independence  of  the  United  States  of  America  ihp  two  hundred  and 
twelfth. 
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Proclamation  5698  of  September  8.  1987 
Mental  Illness  Awareness  Week,  1987 


By  the  President  of  the  United  S 


A  Proclamation 


atfs  (if  .America 


Mental  illnesses  afflict  the  rich  and  the  poor,  the  young  and  the  old.  Tnev 
respect  neither  race  nor  gender,  robbing  millions  of  Americans  of  fa!!,  pruduc- 
tive,  and  happy  lives.  Millions  more— relatives,  friends,  and  co-vso.-kt.-s— 
share  the  pain. 

This  pain  is  all  the  more  regrettable  because  much  of  it  is  needless,  Sugma, 
rooted  in  fear  and  ignorance,  keeps  many  mentally  ill  citizens  from  getting  the 
help  they  need.  Adults  in  the  prime  of  life  are  incapacitated  by  symptoms  that 
could  be  prevented  or  ameliorated  with  appropriate  treatments.  Children,  our 
most  important  resource  for  the  future,  are  unable  to  reach  their  full  potential 
because  early  symptoms  are  ignored  and  manifestations  like  alcohol  and  d.-^q 
abuse  often  go  unrecognized.  Elderly  citizens,  the  fastest  growing  segment  ol 
our  population,  are  prem,atvu-ely  relegated  to  long-*p.rm  care  facilities  due  to 
improper  diagnosis  and  lack  of  treatm.ent. 

The  costs  of  inappropriate  or  inadequate  response  to  mental  illness  are 
enormous.  Economic  losses  alone  can  be  m.easured  in  the  billions  of  dollars. 
but  the  cost  in  human  suffering  is  incalculable.  Untreated  mentally  ill  adults 
cannot  work,  ignored  mientaily  ill  children  cannot  learn,  and  misdiagnosed 
older  citizens  cannot  contribute.  Worst  of  all,  young  and  old,  bereft  of  hope, 
sometimes  take  their  lives.  Appropriate  treatments  can  relieve  suffering  and 
save  lives.  They  can  also  restore  productivity  and  increase  independence — 
helping  Americans  to  continue  contributing  to,  rather  than  become  dependent 
on,  society, 

Am.^.ricans  can  avoid  the  temptation  to  stigmatize  those  with  mental  illnesses 
by  learning  more  about  their  causes  and  treatments.  They  must  recognize  that 
mental  disorders  are  not  due  to  personal  weakness,  but  are  heavily  influenced 
by  environmental  stresses,  genetic  vulnerabilities,  and  hiochcm,icai  and  brain 
dysfunctions.  Americans  should  know  about,  and  use  to  its  potential,  the 
scientific  progress  that  has  brought  an  array  of  new  treatments.  Sym.ptoms 
that  once  disabled  can  be  alleviated.  Dysfunctional  behavior  and" thinking 
patterns  that  once  crippled  can  be  corrected.  Psychological  disorders  that 
once  undermiined  personal  happiness  can  be  ameliorated  through  counseling 
and  therapy. 

Further,  .Americans  can  take  hope  m  a  fulu.-e  enlightened  by  today's  research. 
N'ew  technologies  permit  study  of  the  living  brain,  shedding  light  on  the 
neurochemical  processes  that  underlie  emotion,  behavior,  and  thought.  Genet- 
ic studies  delve  into  the  very  substance  of  life,  opening  new  insights  into  the 
causes  and  possible  prevention  of  sonie  of  our  most  devastating  mental 
illnesses,  Ui'h  knowledge,  there  is  hope,  Wi'h  hope,  there  is  progress. 

In  recognition  that  Americans  need  to  know  more  about  mental  illnesses  and 
their  treatm.ents.  the  Congress,  by  Public  Law  100-81,  has  designated  the  week 
of  October  4  through  October  10,  1987,  as  "Mental  Illness  Awareness  Week" 
and  authorized  and  requested  the  President  to  issue  a  proclamation  in  its 
observance. 
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NOW.  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  beginning  October  4,  1987,  as  Mental 
Illness  Awareness  Week.  I  call  upon  the  people  of  the  United  States  to 
observe  this  week  with  ceremonies  and  activities  that  will  enhance  the  well- 
being  of  this  Nation  by  increasing  understanding  and  knowledge  of  mental 
illnesses  and  their  treatments. 


IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  eighth  day  of 
September,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-seven,  and  of 
the  Independepce  of  the  United  States  of  America  the  two  hundred  and 
twelfth. 
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Procldmation  5699  of  Septprn'jer  8,  1987 
National  Diabetes  Month,  lSo7 

By  the  President  of  the  L'nited  Slates  of    vmerica 

A  rroclamation 

Diabetes  affects  the  health  of  perhaps  11  million  Americans.  It  can  strike 
suddenly  or  it  can  do  subtle  long-term  damage  to  major  organs.  Fully  half  the 

people  with  diabetes  do  not  know  they  ha\  e  the  disease. 

During  the  last  decade,  our  knowledge  of  diabetes  has  increased  in  the 
research  laboraton.'.  We  now  have  a  better  understanding  of  this  disease  and 
its  burdensome  complications,  but  'here  is  still  much  to  learn.  In  addition,  we 
stil;  face  the  major  challenge  of  transform. ng  research  advances  into  practical 

benefits  for  diabetes  patients. 

Diabetes  is  a  public  h,>a:th  problem  that  affects  both  sexes  and  all  ages  and 
races.  Guon  the  disability,  the  emctional  toll,  and  the  economic  loss  from 
diabetes — estimated  at  Sl4  bilbon  per  year  in  the  United  Slates — our  priorities 
should  continue  to  be  research  on  this  dis'oase.  how  best  to  treat  it,  and  how 


0  communicate  th 


knov,led;:e  to  t!    ise  uho  need  it  most.  Through  tlie 


best  t 

continued  comm.itment  and  cooperation  o  private  citizens  and  organizations, 
the  scientific  community,  and  Federal,  Sta'-.  and  local  government  in  the  fight 
against  diabetes,  we  will  come  closer  to  a  cure  and  to  better  health  for 
millions  of  Americans. 

To  increase  public  awareness  of  diabeti  s  and  to  emphasize  the  need  for 

continued  research  and  educational  efforts  aimed  at  controlling  and  curing 
this  disease,  the  Congress,  b\  Senate  Joint  Resolut.on  44.  h.-.s  designated  the 
month  of  .November  1987  as  ■National  Di.ibetes  Month'  and  authorized  and 
requested  the  President  to  issue  a  proclamation  in  observance  of  this  month, 

NOW,  THERO-ORE,  I.  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  th»  mon'h  of  .No\cm;l,'er  196~  as  .National 
Dialietes  Month.  I  call  upon  all  g-nernm.  nt  ae^nc  les  and  the  people  of  the 
United  States  to  observe  this  month  with  ..ppropriute  programs  and  activities. 

IN  WITNESS  WHEREOF.  I  have  hereur'o  set  my  hand  tms  eighth  d^y  of 
September,  in  the  year  of  o.r  Lord  nmrte.  n  h..ndred  and  eighty-seven,  and  of 
the  Independence  of  the  United  Slates  of  America  the  two  hundred  and 
twelfth. 
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Proclamation  5700  of  September  8,  1987 
Geography  Awareness  Week,  1987 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Fascination  with  the  E<irth  anJ  a  desire  to  leurn  i:n,J  rerord  inforrra!:r,n  ;iljcut 
it  inspired  the  early  explorers  of  our  l.^nd  ana  today  rerriain  part  ij{  our 
national  heritage.  This  legacy  is  carried  on  for  us  in  the  science  of  geography, 
the  study  of  the  surface  of  the  globe  and  t!ie  people,  environments,  resources, 
political  boundaries,  and  characteristics  or'e\ery  area. 

For  generations,  comprehension  of  world  c^nd  r.u'.iona!  geographv  n.-.s  been 
considf^rod  essentia!  to  the  education  of  Americanb.  "^'et  today,  in  an  interde- 
pendent world  where  l<nuv%  ledge  of  other  lands  and  cultures  is  increas.ngiy 
important,  studies  show  that  Americans  need  m(ire  geographicdi  know!ed::e. 
Citizens,  especially  young  people,  should  be  fully  acquainted  with  our  countn,' 
and  our  neighbors  around  the  globe  and  aware  of  geography's  expanding 
study  of  the  oceans  and  the  universe:  t'.e  'ncreasmg  wealth  cf  knowledge 
provided  by  research  in  the  disciplines  liiat  support  geography:  and  geogr.i- 
phv's  physiographic,  historical,  social,  econon-.ic,  and  political  aspects 

The  Congress,  by  Public  Law  100-78.  has  d.'signa'ed  the  week  of  .\o\en.b(  r  15 
through  November  Zl.  1987,  as  "Geography'  Awareness  Week"  and  author:?,!  d 
and  requested  the  President  to  issue  a  pro'  lamation  :n  \\s  observance. 

NOW,  TflEREFORF,  I,  RONALD  REAGA^nI.  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  of  November  15  through  Novem.ber  21, 
1987,  as  Geography  Awareness  Week,  and  I  call  upon  all  Amiencans  to 
observe  this  week  with  appropriate  ceremini.'S  ,:nd  a(  tivities. 

IN  WITNESS  WHEREOF,  I  have  hereun'o  m  ■.  :n>  h.nd  this  eighth  d.>  of 
Septem.ber,  in  the  \-ear  of  our  Lord  ninete-  n  liund.'cd  and  eighty-seven,  and  of 
the  Independence  of  the  United  Stdtes  of  .Amt-rica  the  two  hundred  and 
twelfth. 


|l  R  IJoc.  87-20930 
Filed  9-8-87:  3:00  pm] 
Billing  code  3195-01-M 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  930 

Programs  for  SpecMic  Positions  and 
Examinations  (Miscellaneous); 
Appointment,  Pay,  and  Removal  of 
Administrative  Law  Judges 

agency:  Office  of  Personnel 

Management. 

ACTION:  Final  regulations. 

summary:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  final 
regulations  governing  the  appointment, 
pay,  and  removal  of  administrative  law 
judges.  These  regulations  update  and 
revise  outdated  terminology.  They  also 
clarify  OPM's  responsibilities 
concerning  administrative  law  judges. 
The  regulations  continue  the  basic  thrust 
of  the  previous  regulations — to  make 
administrative  law  judges  largely 
independent  in  matters  of  tenure  and 
compensation  as  required  by  the 
Administrative  Procedure  Act  (APA)  of 
1946. 

EFFECTIVE  DATE:  October  13, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

Craig  B.  Pettibone.  Assistant  Director  for 
Administrative  Law  Judges,  {202]  632- 
5677. 

SUPPLEMENTARY  INFORMATION:  In  the 

March  20.  1987,  Federal  Register  (52  FR 

8909).  OPM  proposed  to  update,  revise 
and  clarify  OPM's  responsibilities 
concerning  the  appointment,  pay  and 
removal  of  administrative  law  judges,  as 
provided  in  Subpart  B,  Part  930.  Title  5, 
Code  of  Federal  Regulations.  Interested 
parties  were  given  until  May  19,  1987,  to 
submit  written  comments. 

Eleven  written  comments  were 
received  by  OPM.  The  Federal 
Administrative  Law  Judges  Conference, 
the  Forum  of  Administrative  Law 
Judges,  and  the  Government  Personnel 
Committee  of  the  Section  of 


Administrative  Law  of  the  American  Bar 
Association  submitted  comprehensive 
comments.  Several  agency  chief 
administrative  law  judges  and  personnel 
officers  from  agency  hearing  programs 
also  submitted  brief  comments. 

The  commenters  generally  supported 
the  promulgation  of  the  revised 
regulations.  However,  the  commenters 
raised  the  following  issues  that  are 
listed  and  discussed  below. 

1.  Periodic  Open  Competition 

One  agency  employing  administrative 
law  judges  objected  to  OPM  holding 
periods  of  open  competition  for  receipt 
of  applications  for  examination  of 
applicants'  qualifications  for 
administrative  law  judge  positions. 
However,  with  hundreds  of  applicants 
for  only  25-50  positions  a  year,  it  is  not 
an  efficient  use  of  scarce  Government 
resources  to  keep  the  examination  open 
on  a  continuous  basis. 

2.  Referral  of  Eligible  Applicants 

A  proposed  new  concluding  sentence 
to  §  930.203(e)  provided  that  OPM  would 
certify  at  least  3  eligible  applicants  to  an 
employing  agency  for  consideration  for 
each  vacant  administrative  law  judge 
position.  Some  commenters 
recommended  referral  of  additional 
names,  OPM  will  refer  additional  names 
as  they  are  needed  by  employing 
agencies,  but  sees  no  need  to  change  the 
proposed  regulation. 

3.  Appointment  of  Administrative  Law 
Judges 

Some  commenters  raised  a  concern 
that  applicants  could  be  appointed  to 
administrative  law  judge  positions 
under  §  930.203a  without  meeting  the 
examination  requirements  provided  in 
OPM  Examination  Announcement  No. 
318.  All  applicants,  including 
incumbents  of  new  established 
positions,  under  paragraph  (c)  as  stated 
therein,  would  still  be  required  by  OPM 
to  meet  examination  requirements.  Also, 
legislative  and  judicial  employees  would 
be  required  by  OPM  to  meet  current 
examination  requirements,  rather  than 
suitable  noncompetitive  exammaiion 
requirements,  and  paragraph  (d)  of  this 
section  has  been  modified  to  make  this 
clear.  The  authority  in  paragraph  (c)  of 
this  section  for  conditional 
appointments  in  emergency  situations  is 
not  meant  to  waive  examination 
requirements,  but  is  meant  to  allow 
conditional  appointment  of  examined 


applicants  who  may  still  be  undergoing 
investigation  or  security  clearance  as 
required  by  paragraph  (a)  of  this  section. 

4.  Title  of  Administrative  Law  Judge 

One  comraenter  noted  correctly  that 
while  the  changes  to  §  930.203b  lifted 
the  previous  prohibition  on  use  of  the 
title  "judge"  for  all  positions  other  than 
administrative  law  judge,  the  remaining 
provisions  of  this  regulation  continue  to 
require  agencies  to  use  only  the  ofl"icial 
class  title  "administrative  law  judge"  for 
personnel,  budget  and  fiscal  purposes. 

5.  Detail  and  Assignment  to  Other  Duties 

Some  commenters  objected  that 
proposed  new  §  930.209ld).  permitting 
agencies  to  detail  administrative  law 
judges  from  one  administrative  law 
judge  position  to  another  without 
obtaining  the  prior  approval  of  OP.M. 
could  be  used  by  employing  agencies  in 
retaliation  for  decisions  they  did  not 
like,  thereby  influencing  the  decisional 
independen.,e  of  administrative  law 
judges.  OPM  does  not  believe  that  this  is 
a  problem.  This  proposal  was  simply 
intended  to  confirm  past  practice  that 
agencies  could  detail  an  administrative 
law  judge  from  one  adm.inistrative  law 
judge  position  to  another,  in  the  same 
agency,  without  prior  approval  of  OPM, 
provided  the  detail  was  in  accord  with 
regular  civil  service  procedures. 

Years  ago.  regular  civil  service 
procedures  generally  limited  agency 
details  to  120  days  or  less  and  required 
OPM  approval  for  extensions  beyond 
120  days.  However,  in  recent  years. 
detail  procedures  have  been  liberalized 
to  give  agencies  more  fiexibility  in  their 
use.  Current  detail  procedures  in 
Subchapter  8  of  FPM  Chapter  300.  as 
amended  March  26.  1987.  by  FPM  letter 
300-32.  generally  permit  agencies  to 
detail  employees  to  classified  positions, 
such  as  administrative  law  ludge 
positions,  at  the  same  or  higher  grade  in 
increments  of  no  more  than  120  days  up 
to  a  maximum  of  one  year. 

It  IS  OPM's  understanding  that  agency 
details  of  administrative  law  judges 
from  one  administrative  law  judge 
position  to  another  have  been  relatively 
infrequent.  We  are  not  aware  of  any 
instance  where  an  administrative  law 
judge  has  complained  that  he  or  she 
was,  in  fact,  detailed  from  one 
administrative  law  judge  position  to 
another  in  retaliation  for  a  decision  that 
the  agency  did  not  like.  In  the  absence 
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of  a  probleiTi  to  reguldte.  we  see  no  need 
to  establish  the  kind  of  restrictions — 120 
djys  in  the  aggregate  in  a  year — on 
agency  details  among  administrative 
1.1W  judge  positions  as  we  found 
necessary  to  impose  several  years  ago 
on  agency  details  to  nonjudge  positions 
under  §  930.209  (b)  and  (c). 

Accordingly,  §  930.209(d),  permitting 
agencies  to  detail  administrative  law 
judges  from  one  administrative  law  , 
judge  position  to  another  without 
obtaining  the  prior  approval  of  OPM,  is 
being  promulgated  as  proposed. 

6.  Definition  of  Removal 

One  commenter  as'fted  if  in  defining 
■removal"  in  §  930.202(0.  Ol'M  meant  to 
provide  that  in  addition  to  discharge  of 
an  administrative  law  judge,  an 
mvoluntary  reassignment,  involuntary 
demotion  or  involuntary  promotion  to  a 
position  other  than  that  of  an 
administrative  law  judge  would 
constitute  removal.  Such  "involuntary" 
personnel  actions  to  a  position  other 
than  that  of  an  administrative  law  judge 
have  long  been  defined  by  OPM  as 
constituting  removal  from  the  position  of 
administrative  law  judge.  Clearly,  in  all 
three  cases,  the  aiimmistrative  law 
judge  is  removed  from  an  administrative 
law  judge  position  without  his  or  her 
consent.  Therefore,  in  accordance  with  5 
U.S.C,  7521,  such  actions  should  only  be 
taken  for  good  cause  established  on  the 
record  after  an  opportunity  for  a  hearing 
before  the  Merit  Systems  Protection 
Board  (MSPB), 

7.  Status  During  Removal  Proceedings 

Section  930.204(b)  has  provided  for 
some  time  that  "in  exceptional  cases 
when  there  are  circumstances  by  reason 
of  which  the  retention  of  an 
administrative  law  judge  in  his  or  her 
position,  pending  adjudication  of  the 
existence  of  good  cause  for  his  or  her 
removal,  would  be  detrimental  to  the 
interests  of  the  Government,  the  agency 
shall  either  (1)  assign  the  administrative 
law  judge  to  duties  in  which  these 
conditions  would  not  exist;  or  (2)  place 
him  or  her  on  annual  leave  for  the 
period  that  will  be  covered  by  the 
annual  leave  to  his  or  her  credit."  This 
section  further  provided  that  "an  agency 
may  take  action  under  this  paragraph 
only  with  the  prior  approval  of  the 
}3oard." 

In  view  of  the  establishment  of 
separate  OPM  and  MSPB  agencies 
under  the  Civil  Service  Reform  Act  of 
1978.  some  commenters  now  question 
whether  this  regulation  improperly 
asked  MSPB  to  prematurely  review  a 
pending  agency  action  against  an 
administrative  law  judge  before  the 
action  v^  as  fully  heard  and  decided  on 


the  record  in  accordance  with  5  U.S.C. 
7521.  One  comnunter  suggested  that  the 
act  of  an  agency  placing  an 
administrative  law  judge  on  annual 
leave  would  be  tantamount  to  a 
suspension,  an  action  which  since  1978 
has  been  specifically  prescribed  by  5 
U.S.C.  7521  in  the  absence  of  a  decision 
on  the  record  after  an  opportunity  for  a 
hearing  before  the  MSPB. 

Several  commenters  recommended 
that  OPM  should  simply  recognize  that 
an  agency  may  place  an  administrative 
law  judge  in  a  paid,  non-duty  or 
administrative  leave  status,  rather  than 
on  annual  leave,  pending  MSPB's 
adjudication  of  an  action  against  the 
administrative  law  judge. 
Administrative  leave  with  pay  would 
cover  the  several  months  MSPB's  action 
would  be  expected  to  take,  rather  than 
only  the  few  weeks  which  an 
administrative  law  judge's  accrued 
annual  leave  would  cover. 

OPM  believes  that  it  would  be 
appropriate  for  agencies  to  consider 
placing  an  administrative  law  judge  on 
administrative  leave  with  pay,  pending 
adjudication  of  a  removal  action  before 
MSPB,  but  only  after  agencies  have 
considered:  (1)  Assigning  the 
administrative  law  judge  to  duties  not 
inconsistent  with  his  or  her  normal 
duties  where  retention  of  the  judge 
would  not  be  detrimental  to  the  interests 
of  the  Government;  (2)  placing  the 
administrative  law  judge  on  leave  with 
his  or  her  consent;  or  (3)  carrying  the 
administrative  law  judge  on  appropriate 
leave  (annual  or  sick  leave,  leave 
without  pay,  or  absence  without  leave) 
if  he  or  she  is  voluntarily  absent  for 
reasons  not  originating  with  the  agency. 

Accordingly,  §  930.214(b)  has  been 
revised  to  permit  the  use  of 
administrative  leave  with  pay.  after 
other  leave  options  are  considered.  The 
requirement  for  MSPB  approval  has  also 
been  deleted.  Since  the  ultimate  removal 
action  and  possible  alternative  remedies 
are  subject  to  MSPB  review,  OPM  thinks 
that  it  is  unlikely  that  an  agency  will 
abuse  the  limited  discretion  given  under 
this  regulation  as  some  commenters 
suggested  might  happen. 

8.  Reduction  in  Force 

The  commenters  generally  welcomed 
the  provisions  of  §  930.215  which 
clarified  the  status  of  administrative  law 
judges  in  an  agency  as  a  separate 
retention  group  for  reduction-in-force 
(RIF)  purposes,  entitled  to  preferential 
consideration  for  placement  without 
additional  retention  credit  based  on 
performance  appraisals  which  are 
prohibited.  Like  FPM  Letter  93015, 
issued  May  27, 1982,  new  provisions  in 
this  regulation  generally  proposed  to 


limit  priority  referral  of  administrative 
law  judges  separated  by  RIF  to  a  period 
of  2  years.  In  addition,  new  provisions  in 
this  regulation  proposed  to  allow  an 
administrative  law  judge  separated  by 
RIF  to  state  a  geographic  preference  in 
priority  referral  for  vacant  positions  at 
any  grade  level,  rather  than  (as  under 
the  FPM  Letter)  only  at  one  grade  lower 
than  the  grade  level  held  when  reached 
for  RIF.  Further,  the  new  provisions 
proposed  to  allow  a  RlFd 
administrative  law  judge  one 
declination  of  an  offer  of  reemployment 
at  or  above  the  grade  level  held  when 
reached  for  RIF,  without  removal  from 
the  OPM  priority  referral  list. 

Two  commenters  recommended  that 
OPM  further  revise  the  regulation  to 
delete  any  limitation  on  the  number  of 
times  a  RIFd  administrative  law  judge 
could  decline  an  offer  of  reemployment 
at  the  judge's  former  grade  level. 
However,  with  the  relatively  limited 
number  of  administrative  law  judge 
positions  to  be  filled  from  time  to  time, 
OPM  does  not  believe  it  is  appropriate 
for  a  RIF'd  administrative  law  judge  to 
have  more  than  one  opportunity  to 
decline  an  offer  of  reemployment  at  his 
or  her  former  grade  and  pay  and  in  a 
geographic  area  chosen  by  him  or  her 

One  commenter  also  objected  to 
keeping  established  provisions  in 
§  930.215(c)(3)  which  proposed  to 
continue  to  permit  an  agency,  with  the 
prior  approval  of  OPM,  to  nonselect  a 
RIF'd  administrative  law  judge  on 
OPM's  priority  referral  list  and  to  select 
instead  a  judge  by  appointment  from 
OPM's  register  of  applicants,  by 
promotion  or  transfer  of  an  incumbent 
judge,  or  by  reinstatement  of  a  former 
judge.  As  further  provided  in  language 
taken  from  the  FPM  Letter.  OPM 
proposed  to  grant  such  approval  "only 
under  the  extraordinary  circumstance 
that  the  candidate(s)  not  on  the  OPM 
priority  referral  list  possesses 
experience  and  qualifications  superior 
to  the  displaced  administrative  law 
judge(s)  on  the  list."  Thus,  such 
approval  would  be  granted  rarely,  if  at 
all,  and  only  after  the  RIFd  judge  was 
referred  for  consideration.  Accordingly, 
OPM  believes  that  the  regulation  should 
be  finalized  as  proposed. 

9.  Reemployment 

Some  commenters  requested  that  the 
previously  established  provisions  of 
§  930.216  governing  temporary 
reemployment  of  retired  administrative 
law  judges  be  modified  to  bar  such 
reemployment  not  only  in  cases  where 
underutilized  judges  in  other  agencies 
are  available  under  5  CFR  930.213.  but 
also  in  cases  where  RIF'd  judges  on 
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OPWs  priority  referral  list  esta^jKshed 
under  §  93a215  are  available  for  such 
temporary  work.  The  temporary 
reappointment  of  ■  retired 
administrative  law  judge  to  hear  a  case 
or  cases  for  a  specific  period  or  periods 
of  time  is  specifically  authorired  by  5 
U.S.C.  3323(b),  whereas  the  temporary 
appointment  of  anyone  else — including 
a  RIF'd  administrative  law  judge — is 
inconsistent  with  the  provisions  of  the 
APA  requiring  that  individuals  be 
permanently  appointed  and  subject  to 
removal  for  good  cause  only  after  a 
hearing  on  the  record  before  MSPB. 
Accordingly,  OPM  has  no  authority  to 
make  the  recommended  change  in  this 
regulation. 

E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  within  the  scope  of  the 
Regulatory  Flexibility  Act,  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  they 
only  affect  the  personnel  provisions 
under  which  Federal  administrative  law 
judges  are  appointed,  paid,  and 
removed. 

List  of  Subjects  in  5  CFR  Part  930 

Administrative  practice  and 
procedure.  Government  employees. 
U.S.  Office  of  Personnel  Management. 
Constance  Homer, 

D.rf^ctor. 

PART  930—  PROGRAMS  FOR 
SPECIFJC  POSITIONS  AND 
EXAMINATIONS  (MISCELLANEOUS) 

Accordingly.  OPM  is  revising  Subpart 
B  of  Part  930  to  read  as  follows: 

Subpart  B — Appointment,  Pay,  and 
Removal  of  Administrattve  Law  Judges 

General  Provisions 


Sec. 

930.201 
930.202 
930.203 
930.203a 
930.203b 
930.204 
930.205 
930.206 
930.207 
930.208 
930.209 
duties 

930.210  Pay. 

930.211  Performance  rating. 

930  212    Rotation  of  administrative  law 
judges. 


Coverage. 

Definitions. 

Examination. 

Appointment. 

Title  of  administrative  law  judge. 
Promotion. 
Reassignment. 
Transfer. 
Reinstatement. 
Restoration. 
Detail  and  assignment  to  other 


Sec. 

930.213    Use  of  administrative  law  judges  on 

detail  from  other  agencies. 
930  214    AcUons  against  administrative  law 

judges. 
930  215    Reduction  in  force 
930.216    Temporar)'  reemployment:  senior 

administrative  law  judges. 

Subpart  B — AppointmenL  Pay,  and 
Removal  of  Administrattve  Law 
Judges 

Authority:  5  L'.S  C.  1104(H)i2),  1305  3105 
3323(b),  3344,  4301|2)(Di.  5335|a)(Bi,  53rz, 
7521, 

General  Provisions 

§  930.201    Coverage. 

(a)  This  subpart  applies  to  people 
appointed  under  5  U.S.C.  3105  for 
proceedings  required  to  be  conducted  in 
accordance  with  5  U.S.C.  556  and  557, 
and  to  administrative  law  judge 
positions. 

(b)  Except  as  otherwise  provided  in 
this  subpart  the  rules  and  regulations 
applicable  to  positions  in  the 
competitive  service  apply  to 
administrative  law  judge  positions. 

§  930.202     Definitions. 

In  this  subpart — 

(a)  "Agency"  has  the  same  meaning 
as  given  in  5  U.S.C.  551. 

(b)  "Detail"  means  the  temporary 
assignment  of  an  employee  from  one 
position  to  another  position  without 
change  in  civil  service  or  pay  status.  The 
assignment  to  an  administrative  law 
judge  of  a  case  of  the  level  of  difficulty 
that  would  ordinarily  be  assigned  to  an 
administrative  law  judge  of  a  different 
grade  does  not  of  itself  constitute  a 
detail  within  the  meaning  of  this 
subpart. 

(c)  "Administrative  law  judge 
position"  means  a  position  in  which  any 
portion  of  the  duties  includes  those 
which  require  the  appointment  of  an 
administrative  law  judge  under  5  U.S.C. 
3105. 

(d)  "F^romotion"  means  a  change  in 
grade  from  one  position  to  a  higher 
graded  position,  whether  newly  created 
or  left  vacant  because  of  promotion, 
demotion,  transfer,  reassign.ment, 
retirement,  separation  of  the  last 
incumbent,  or  reclassification  to  a 
higher  grade  of  the  position  to  which  the 
administrative  law  judge  was  absolutely 
appointed. 

(e)  "Reinstatement"  means 
reemployment  authorized  on  the  basis  of 
the  appointee's  absolute  status  as 
administrative  law  judge  after  an  earlier 
separation  from  an  administrative  law 
judge  position. 

(f)  "Removal"  means  discharge  of  an 
administrative  law  judge  from  the 


position  of  administrative  law  judge  or 
involuntary  reassignment,  demotion,  or 
promotion  to  a  position  other  than  that 
of  administratrx  e  law  judge. 

§  930.203    Examtnatlon. 

(a)  Periodic  open  competition. 
Applicants  for  entrance  into  the 
competitive  service  as  administrative 
law  judges  will  be  examined 
periodically  in  open  competition  as 
announced  by  OPM.  Applications 
received  by  OPM  during  such  periods  of 
open  competition  will  be  reviewed  as  a 
group.  Applicants  in  each  group  becomie 
eligible  for  consideration  in  the 
preparation  of  certificates  of  final 
ehgibles  when  OPM  has  had  an 
adequate  opportunity  to  determine  basic 
ratings  for  all  apphcants  and  to 
determine  final  ratings  for  as  many 
apphcants  as  OPM  determines  is 
sufficient  to  produce  an  adequate 
register  of  final  ehgibles  for 
appointment. 

(b)  Basfc  rctmg.  All  apphcants  will 
initially  be  considered  for  a  basic  rating. 
To  receive  a  basic  rating,  applicants 
must — 

(1)  Demonstrate  m  their  written 
applications  and  supporting  materials 
that  they  meet  the  qualifying  experience 
requirements  in  OPM  Examination 
Announcement  No.  318:  and 

(2)  Receive  a  minimum  score  on  the 
supplemental  qualifications  statement 
described  in  the  examination 
announcement. 

(c)  Final  rating.  Applicants  who  are 
assigned  a  basic  rating  become  eligible 
to  compete  for  a  final  rating  through 
participating  in  three  additional 
examining  procedures  described  in  the 
examination  announcement: 

(1)  A  written  demonstration: 

(2)  A  pane!  inter\iew:  end 

(3)  A  personal  reference  inquiry. 

(d)  Participation  m  examination 
procedures.  As  many  of  the  applicants 
with  the  highest  basic  ratings, 
augmented  by  veteran  preference  if 
applicable,  as  are  needed  to  meet 
anticipated  agency  hiring  needs  in 
various  geographic  areas  will  be  invited 
to  participate  in  the  additional 
examining  procedures.  Applicants  who 
complete  the  examination  will  be 
assigned  a  final  numerical  rating  based 
on  a  weighted  su.ti  of  the  scores  for  each 
of  the  four  parts,  transmuted  to  a  scale 
of  0  to  100.  with  70  required  to  pass.  For 
applicants  entitled  thereto,  the  final 
passing  score  will  include  5  or  10 
veteran  preference  points. 

(e)  Preparation  of  certificates.  As 
agencies  request  certificates  of 
applicants  from  registers  to  consider  in 
filling  vacant  administrative  law  judge 
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positions  in  various  geographic  areas. 
dU  applicrints  who  are  ehgible  and 
available  for  those  positions  will  be 
ranked  to  identify  the  best  qualified 
applicants  to  be  certified.  Eligible 
applicants  who  have  not  completed  the 
final  rating  process  will  be  ranked  on 
the  basis  of  projected  maximum  ratings, 
augmented  by  veteran  preference  points 
if  applicable.  Eligible  applicants  who 
have  completed  the  final  rating  process 
will  be  ranked  on  the  basis  of  assigned 
final  ratings,  augmented  by  veteran 
preference  points  if  applicable.  For  a 
given  vacancy,  only  those  applicants 
who  have  completed  the  final  ratL-^g 
process  and  achieved  a  final 
examination  rating  which  is  higher  than 
the  projected  maximum  rating  that 
applicants  not  fully  examined  can  be 
expected  to  achieve  will  be  certified  to 
the  requesting  agency.  At  least  three 
eligible  applicants  will  be  certified  to 
the  employing  agency  for  consideration 
for  each  vacancy. 

(f)  Ineligible  rating.  Applicants  who 
o!)tain  an  ineligible  rating  or  applicants 
who  are  dissatisfied  with  their  final 
r.itin^s  may  appeal  the  rating  to  the 
Administrative  Law  Judge  Rating 
Appeals  Panel,  Office  of  Personnel 
Management.  Washington,  DC  20415. 
V.  ithin  30  days  from  the  date  of  final 
,-\ctu)n  by  the  Office  of  Administrative 
Law  judges,  or  such  later  time  as  may  be 
r. ilowed  by  the  Panel. 

t;  930.203a    Appointment 

(at  Prior  approval.  An  agency  may 
riake  an  appointment  to  an 
ndministrative  law  judge  position  only 
vv:th  the  prior  approval  of  0PM.  except 
\Nhen  It  makes  its  selection  from  a 
certificate  of  eligibles  furnished  by 
C^PM.  When  requesting  OPM  approval 
of  an  appointment  to  an  administrative 
law  judge  position  or  the  issuance  of  a 
certificate  of  eligibles.  the  requesting 
agency  must  demonstrate  that  its 
hearing  workload  requires  the 
appointment  of  an  additional 
administrative  law  judge(s)  to  get 
necessary  work  done.  An  appointment 
is  subject  to  investigation  in  accordance 
with  §  §  731.201  through  731.303  of  this 
chapter  and  subject  to  security 
clearance  by  the  agency. 

(b)  Probationary  and  career- 
conditional  periods.  The  requirement  of 
a  probationary  and  career-conditional 
period  before  absolute  appointment 
does  not  apply  to  an  appointment  to  an 
administrative  law  judge  position. 

(c)  Appointment  of  incumbents  of 
newly  classified  administrative  law 
judge  positions.  An  agency  may  appoint 
as  an  administrative  law  judge  an 
employee  who  is  serving  in  a  position 
which  IS  classified  as  an  administrative 


law  judge  position  on  the  basis  of 
legislation.  Executive  order,  or  decision 
of  a  court,  if — 

(1)  The  employee  has  a  competitive 
status  or  was  serving  in  an  excepted 
position  under  a  permanent 
appointment; 

(2)  The  employee  was  serving  in  the 
position  on  the  date  of  the  legislation, 
Executive  order,  or  decision  of  the  court, 
on  which  the  classification  of  the 
position  is  based; 

(3)  OPM  receives  a  recommendation 
for  the  employee's  appointment  from  the 
agency  concerned  not  later  than  6 
months  after  classification  of  the 
position  on  the  basis  of  the  legislation, 
Executive  order,  or  decision  of  the  court; 
and 

(4)  OPM  finds  that  the  employee 
meets  the  current  examination 
requirements  for  the  position  under 
OPM  Examination  Announcement  No. 
318.  In  an  emergency  situation,  when  the 
needs  of  an  agency  require  it,  OPM  may 
authorize  the  conditional  appointment  of 
an  employee  to  an  administrative  law 
judge  position  pending  final  decision  on 
the  employee's  eligibility  for  absolute 
appointment  under  this  paragraph. 

(d)  Appointment  of  legislative  and 
judicial  employees.  An  agency  may 
appoint  a  former  employee  of  the 
legislative  or  judicial  branch  to  an 
administrative  law  judge  position  if 
OPM  finds  that  the  employee  meets 
current  examination  requirements  under 
OPM  Examination  Announcement  No. 
318  and  is  otherwise  eligible  under  the 
provisions  of  5  U.S.C.  3304(c). 

(e)  Appointment  of  incumbents  of 
nonadministrotive  law  judge  positions. 
Except  as  provided  in  paragraphs  (c) 
and  (d)  of  this  section,  an  agency  may 
not  appoint  an  employee  who  is  serving 
in  a  position  other  than  an 
administrative  law  judge  position  to  an 
administrative  law  judge  position  other 
than  by  selection  from  a  certificate  of 
eligibles  furnished  by  OPM  from  the 
open  competitive  register. 

§  930.203b     Title  of  administrative  law 
Judge. 

The  title  "administrative  law  judge"  is 
the  official  class  title  for  an 
administrative  law  judge  position.  Each 
agency  will  use  only  this  official  class 
title  for  personnel,  budget,  and  fiscal 
purposes.      | 

§  930.204    Promotion. 

(a)  When  OPM  classifies  an  occupied 
administrative  law  judge  position  at  a 
higher  grade  on  the  basis  of  the 
position's  substantive  and  technical 
nature,  OPM  will  direct  the  promotion  of 
the  incumbent  administrative  law  judge. 
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The  promotion  will  be  effective  on  the 
date  named  by  OPM. 

(b)  When  OPM  classifies  one  of  an 
agency's  administrative  law  judge 
positions  at  a  higher  grade  on  the  basis 
of  the  position's  managerial  and 
administrative  nature,  an  agency  may 
promote  one  of  its  administrative  law 
judges  to  such  a  position,  provided  the 
promotion  is  in  accordance  with  regular 
civil  service  procedures. 

(c)  No  more  than  twice  during  a 
calendar  year,  an  agency  may  notify 
OPM  that  it  wishes  to  fill  a  specific 
number  of  its  higher  grade 
administrative  law  judge  vacancies  from 
among  its  administrative  law  judges  at 
the  next  lower  grade  who  meet  all 
current  examination  requirements  for 
appointment  at  the  higher  grade  as 
provided  in  OPM  Exa.mination 
Announcem.ent  No.  318  and  who  have 
served  as  administrative  law  judges  at 
the  agency  for  at  least  1  year.  OPM  will 
select  from  the  next  lower  grade 
administrative  law  judges  of  that  agency 
those  administrative  law  judges  who  it 
determines  are  best  qualified  for 
appointment  to  the  higher  grade 
administrative  law  judge  positions  and 
will  direct  their  appointment  by  the 
agency  to  such  higher  grade 
administrative  law  judge  positions. 

§  930.205     Reassignment 

An  agency  may  reassign  an 
administrative  law  judge  Vvho  is  serving 
under  absolute  appointment  from  ore 
administrative  law  judge  position  to 
another  administrative  law  judge 
position  at  the  same  grade  in  the  same 
agency,  with  the  prior  approval  of  OPM 
on  a  noncompetitive  basis,  provided  the 
assignment  is  for  bona  fide  management 
reasons  and  in  accordance  with  regular 
civil  service  procedures  and  merit 
system  principles. 

§  930.206    Transfer. 

(a)  An  agency  may  transfer  an 
administrative  law  judge  from  another 
agency,  with  a  promotion,  with  the  prior 
approval  of  OPM,  provided  the 
administrative  law  judge  meets  all 
current  examination  requirements  for 
appointment  at  the  next  higher  grade 
under  OPM  Examination  Announcement 
No.  318. 

(b)  An  agency  may  transfer  an 
administrative  law  judge  from  another 
agency,  when  this  does  not  involve  a 
promotion,  with  the  prior  approval  of 
OPM  on  a  noncompetitive  basis  in 
accordance  with  regular  civil  service 
procedures,  provided  the  administrative 
law  judge  meets  all  current  examination 
requirements  for  appointment  as  an 
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administrative  law  judge  under  OPM 
Examination  Announcement  No.  318. 

(c)  An  agency  may  not  transfer  a 
person  from  one  administrative  law 
judge  position  to  another  administrative 
law  ludge  position  under  paragraph  (a) 
or  (b)  of  this  section  sooner  than  1  year 
after  the  person's  last  appointment. 

§  930.207     Reinstatement. 

An  agency  may  reinstate  former 
administrative  law  judges  who  have 
served  wilh  absolute  status  under  5 
U.S.C.  3105,  only  after  they  have 
established  their  eligibility  at  the  grade 
to  which  they  are  to  be  reinstated,  in 
accordance  with  all  current  examination 
requirements  of  OPM  Examination 
Announcement  No.  318.  Reinstatement 
IS  subject  to  investigation  by,  and  the 
prior  approval  of,  OF'M 

§  930.208     Restoration. 

Parts  352  and  353  of  this  chapter 
governing  reemployment  rights  and 
restoration  to  duty  after  military  service 
or  recovery  from  compensable  injury, 
also  apply  to  reemployment  and 
restoration  to  administrative  law  judge 
positions. 

§  930.209    Detail  and  assignment  to  other 
duties. 

(a)  An  agency  may  not  detail  an 
employee  who  is  not  an  administrative 
law  judge  to  an  administrative  law 
judge  position. 

(b)  An  agency  may  assign  an 
administrative  law  judge  (by  detail  or 
otherwise)  to  perform,  duties  that  are  no! 
the  duties  of  an  administrative  law 
judge  without  prior  approval  of  OPM 
only  when — 

(1)  The  other  duties  are  noi 
inconsistent  with  the  duties  and 
responsibilities  of  an  administrative  law- 
judge; 

(2)  The  assignment  is  to  last  no  longer 
than  120  days:  and 

(3)  The  administrative  law  judge  has 
not  had  an  aggregate  of  more  than  120 
days  of  those  assignments  or  details 
within  the  preceding  12  months, 

(c)  On  a  showing  by  an  agency  that  it 
is  in  the  public  interest  to  do  so,  OP.M 
may  authorize  a  waiver  of  paragraphs 
(b)(2)  and  (3)  of  this  section. 

(d)  An  agency  may  detail  an 
administrative  law  judge  from  one 
administrative  law  judge  position  to 
another  in  the  same  agency,  without  the 
prior  approval  of  OPM.  provided  the 
detail  is  in  accordance  with  regular  civil 
service  procedures. 

§930.210     Pay. 

(a)  OP.M  will  classify  administrative 
law  judge  positions  in  accordance  with 
the  regulations  and  procedures  adopted 
by  OPM  for  classifications  under  5 


U.S.C.  Chapter  51.  OP.M  will  make  these 
classifications  independently  of  agency 
recommendations  and  ratings. 

(b)  An  administrative  law  judge  is 
entitled  to  within-grade  increases  in 
accordance  with  Part  531  of  this  chapter, 
except  that  the  requirement  that  the 
work  be  at  an  acceptable  level  of 
competence  as  determined  by  the  head 
of  the  agency  does  not  apply, 

(c)  An  agency  may  not  grant  a  quality 
step-increase  under  5  U.S.C.  5336(a),  or 
a  monetary  or  honorary  award  under  5 
U.S.C.  4503,  fcr  superior  accomplishment 
by  an  administrative  law  judge  in  the 
performance  of  adjudicatory  functions 

(d)  Upon  appointment,  an 
administrative  law  judge  will  be  paid  at 
the  minimum  rate  of  the  grade  approved 
by  OPM,  unless  in  accordance  with 
Subpart  B  of  Part  531  of  this  chapter,  the 
administrative  law  judge  is  eligible  for  a 
higher  rate  because  of  prior  service  or 
superior  qualifications,  as  follows— 

(1)  An  agency  may  offer  an 
administrative  law  judge  applicant  with 
prior  Federal  service  a  higher  than 
minimum  rate,  without  obtaining  the 
prior  approval  of  OP.M.  if  it  determines 
that  the  administrative  law  judge 
applicant  is  entitled  to  such  higher  rate. 

(2)  An  agency  may  offer  an 
administrative  law  judge  applicant  with 
superior  qualifications  a  higher  than 
minimum  rate,  only  if  it  first  obtains 
approval  from  OP.M  to  offer  such  a 
higher  rate  to  an  applicant  who  is  within 
reach  on  a  certificate  of  eligible 
administrative  law  judge  applicants,  and 
whose  existing  pay  or  earning  power 
exceeds  the  minimum  rate.  "Superior 
qualifications"  for  applicants  includes 
having  legal  practice  before  the  hiring 
agency,  having  practice  in  another 
forum  with  legal  issues  of  concern  to  the 
hiring  agency,  or  having  an  outstanding 
reputation  among  others  in  the  field. 
OP.M  will  approve  such  payment  of  a 
higher  than  minimum  rate  for  superior 
qualifications  only  when  it  is  clearly 
necessary  to  meet  the  needs  of  the 
Government. 

§  930.21 1     Performance  rating. 

An  agency  shall  not  rate  the 
performance  of  an  administrative  law 
judge. 

§  930.212    Rotation  of  administrative  law 
judges. 

Insofar  as  practicable,  an  agency  shall 
assign  its  administrative  law  judges  in 
rotation  to  cases. 

§  930.213     Use  of  administrative  law  Judges 
on  detail  from  other  agencies. 

(a)  An  agency  that  is  occasionally  or 
temporarily  insufficiently  staffed  with 
administrative  law  judges  may  ask  OP.M 


to  provide  for  the  temporary-  use  by  the 
agency  of  the  services  of  an 
administrative  law  judge  of  another 
agency.  The  agency  request  should — 

(1)  Identify  and  describe  briefly  the 
nature  of  the  case(s)  to  be  heard 
(including  parties  and  representatives 
when  available): 

(2)  Specify  the  legal  authority  under 
which  the  use  of  an  administrative  law 
judge  is  required;  and 

(3)  Demonstrate  that  the  agency  has 
no  administrative  law  judge  available  to 
hear  the  case{s). 

(b)  OPM,  with  the  consent  of  the 
agency  in  which  an  administrative  law 
judge  is  employed,  will  select  the 
administrative  law  judge  to  be  used,  and 
will  name  the  date  or  period  for  which 
the  administrative  law  judge  is  to  be 
made  available  for  detail  to  the  agency 
in  need  of  his  or  her  services. 

(c)  Such  details  generally  will  be 
reimbursable  by  the  agency  requesting 
the  detail. 

§  930.214     Actions  against  administrative 
law  judges. 

(a)  Procedures.  An  agency  may 
remove,  suspend,  reduce  in  grade, 
reduce  in  pay.  or  furlough  for  30  days  or 
less,  an  administrative  law  judge  only 
for  good  cause,  established  and 
determined  by  the  Merit  Systems 
Protection  Board  on  the  record  and  after 
opportunity  for  a  hearing  before  the 
Board  as  provided  in  5  U.S.C.  7521  and 
§§  1201.131  through  1201.136  of  this  title. 
Procedures  for  adverse  actions  by 
agencies  under  Part  752  of  this  chapter 
are  not  applicable  to  actions  against 
administrative  law  judges. 

(b)  Status  during  removal 
proceedings.  In  exceptional  cases  when 
there  are  circumstances  by  reason  of 
which  the  retention  of  an  administrative 
law  judge  in  his  or  her  position,  pending 
adjudication  of  the  existence  of  good 
cause  for  his  or  her  remo\  al,  would  be 
detrimental  to  the  interests  of  the 
Government,  the  agency  may  either: 

(1)  Assign  the  administrative  law 
judge  to  duties  not  inconsistent  with  his 
or  her  normal  duties  in  which  these 
conditions  would  not  exist; 

(2)  Place  the  administrative  law  judge 
on  leave  with  his  or  her  consent: 

(3)  Carry  the  administrative  law  judge 
on  appropriate  leave  (annual  or  sick 
leave,  leave  without  pay,  or  absence 
without  leave)  if  he  or  she  is  voluntarily 
absent  for  reasons  not  originating  with 
the  agency:  or 

(4)  If  none  of  the  alternatives  in 
paragraphs  (b)  (1),  (2)  and  (3)  of  this 
section  is  available,  agencies  may 
consider  placing  the  administrative  law 
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judge  in  a  paid,  non-duty  or 
administrative  leave  status. 

(c)  Exceptions  from  procedures.  The 
procedures  in  this  subpart  governing  the 
rtTPOval,  suspension,  reduction  in  grade. 
reduction  in  pay,  or  furlough  of  30  days 
or  less  of  administrative  law  judges  do 
not  apply  in  making  dismissals  or  taking 
other  actions  requested  by  OPM  under 
§  5.2  and  §  5.3  of  this  chapter  nor  to 
dismissals  or  other  actions  made  by 
agencies  in  the  interest  of  national 
security  under  5  b'.S.C.  7532:  nor  to 
rediictionin-force  action  taken  by 
agencies  under  5  U.S.C.  3502;  nor  any 
action  initiated  by  the  Special  Counsel 
of  the  Merit  Systems  Protection  Board 
under  5  L'.S  C.  1206. 

§  930.215     Reduction  In  force. 

(a)  Retention  preference  regulations. 
Except  as  modified  by  this  section,  the 
reduction-in-force  regulations  in  Part  351 
of  this  chapter  apply  to  reductions  in 
force  of  administrative  law  judges. 

(b)  Determination  of  retention 
stonding.  In  determining  retention 
standing  in  a  reduction  in  force,  each 
agency  will  classify  its  administrative 
law  judges  in  groups  and  subgroups 
according  to  tenure  of  employment, 
veteran  preference,  and  service  date  in 
the  manner  prescribed  in  Part  351  of  this 
<  h.tpter.  However,  as  administrative  law 
j;.ds?es  are  not  given  performance 
ratings,  the  provisions  in  Part  351  of  this 
chapter  referring  to  the  effect  of 
performance  ratings  on  retention 
standing  are  not  applicable  to 
administrative  law  judges. 

(c)  Placement  Assistance.  (1) 
Administrative  law  judges  who  are 
reached  by  an  agency  reduction  in  force 
and  who  are  notified  they  are  to  be 
separated  are  eligible  for  placement 
assistance  under — 

(i)  Agency  reemployment  priority  lists 
established  and  maintained  by  agencies 
under  Subpart  |  of  Part  351  of  this 
chapter  for  all  agency  tenure  group  I 
career  employees  displaced  in  a 
reduction  in  force: 

(ii)  Agency  and  OPM  priority 
placement  programs  under  Subpart  C  of 
Part  330  of  this  chapter  for  all  agency 
tenure  group  i.  career  employees 
displaced  In  a  reduction  in  force. 

(2)  On  request  of  administrative  law 
judges  who  are  reached  by  an  agency  in 
reduction  in  force  and  who  are  notified 
they  are  to  be  separated,  furloughed  for 
more  than  30  days,  or  demoted.  OPM 
will  place  their  names  on  OPM's  priority 
referral  list  for  administrative  law 
judges  displaced  in  a  reduction  in  force 
for  the  grade  m  which  they  last  served 
and  for  all  lower  grades. 

(3)  .An  administrative  law  judge  may 
file  a  request  under  paragraph  (c)(2)  of 


this  section,  for  placement  on  the  OPM 
priority  referrtil  list,  at  any  lime  after  the 
receipt  of  the  specific  reduction-in-force 
notice,  but  not  later  than  90  days  after 
the  date  of  separation,  furlough  for  more 
than  30  days,  or  demotion.  Placement 
assistance  through  the  OPM  priority 
referral  list  continues  for  2  years  from 
either  the  effective  date  of  the  reduction- 
in-force  action,  or  the  date  assistance  is 
requested  if  a  timely  request  is  made. 
Eligibility  of  the  di'-placed 
administrative  law  judge  for  the  OPM 
priority  referral  list  is  terminated  earlier 
upon  the  administrative  law  judge's 
written  request,  acceptance  of  a  non- 
temporary,  full-time  administrative  law 
judge  position,  or  declination  of  more 
than  one  offer  of  full-time  employment 
as  an  administrative  law  judge  at  or 
above  the  grade  level  held  when 
reached  for  reduction  in  force  at 
geographic  locations  previously 
indicated  as  acceptable. 

(4)  The  displaced  administrative  law 
judge  will  file  with  the  request  for 
priority  referral  by  OPM  a  Standard 
Form  171.  Application  for  Federal 
Employment,  and  a  copy  of  the 
reduction-in-force  notice.  Also,  the 
displaced  administrative  law  judge  may 
ask  OPM  to  limit  consideration  for 
vacant  positions  at  any  grade  level  for 
which  qualified  to  specino  geographic 
areas. 

(5)  When  there  is  no  administrative 
law  judge  on  the  agency's  reemployment 
priority  list,  but  there  is  an 
administrative  law  judge  who  has  been 
placed  on  the  OPM  priority  referral  list 
(paragraph  (c)(2)  of  this  section),  the 
agency  may  fill  a  vacant  administrative 
law  judge  position  only  by  selection 
from  the  OPM  priority  referral  list, 
unless  it  obtains  the  prior  approval  of 
OPM  for  filling  the  vacant  position 
under  §  930.203a  (a),  (c),  (d)  and  (e); 

§  930.204;  §  930.205,  §  930.206;  or 
§  930.207  of  this  subpart.  OPM  will  grant 
such  approval  only  under  the 
extraordinary  circumstance  that  the 
candidate(s)  rot  on  the  OPM  priority 
referral  list  possesses  experience  and 
qualifications  superior  to  the  displaced 
administrative  law  judge(s)  on  the  list. 

(6)  Referral,  certification,  and 
selection  of  administrative  law  judges 
from  OPM's  priority  referral  list  are 
made  without  regard  to  selective 
certification  or  special  qualification 
procedures  which  may  have  been 
applied  in  the  original  appointment  in 
accordance  with  OPM  Examination 
Announcement  No.  318. 

§930.216    Temporary  reemployment 
senior  administrative  law  judges. 

(a)(1)  Subject  to  the  requirements  and 
limitations  of  this  section,  the  following 


annuitants,  as  defined  by  5  U.S.C.  8331. 
who  are  receiving  en  annuity  from  the 
Civil  Service  Retirement  and  Disability 
Fund  may  be  temporarily  reemployed  as 
administrative  law  judges  by  an  agency 
that  has  temporary,  irregular  workload 
requirements  for  conducting  proceedings 
in  accordance  with  5  U.S.C.  556  and  557: 

(i)  Annuitants  who  have  served  with 
absolute  status  as  administrative  law 
judges  under  5  U.S.C.  3105;  and 

(ii)  Annuitants  who  have  met  current 
examination  requirements  set  forth  in 
OPM  Examination  Announcement  318 
(including  the  requirement  to  maintain  a 
current  license  to  practice  law  under  the 
laws  of  a  state,  the  District  of  Columbia, 
the  Commonwealth  of  f\ierto  Rico,  or 
any  territorial  court  established  under 
the  Constitution). 

(2)  These  retired  administrative  law 
judges  who  are  so  reemployed  will  he 
known  as  senior  administrative  law 
judges. 

(b)  Retired  administrative  law  judges 
who  meet  the  requirements  of  paragraph 
(a)  of  this  section  and  who  are  available 
for  temporary  reemployment  must  notify 
OPM  in  writing  of  their  availability, 
giving  their  full  names,  addresses, 
telephone  numbers,  names  of  the 
agencies  where  they  served  as 
administrative  law  judges,  and 
jurisdictions  in  which  they  are  currently 
licensed  to  practice  law.  OPM  will 
maintain  a  master  list  of  such  retired 
administrative  law  judges  for  use  in 
responding  to  agency  requests  for  such 
administrative  law  judges. 

(c)  An  agency  that  wishes  to 
temporarily  reemploy  administrative 
law  judges  must  submat  a  written 
request  to  OPM.  The  request  will — 

(1)  Identify  the  statutory  authority 
under  which  the  administrative  law 
judge  is  expected  to  conduct 
proceedings; 

(2)  Demonstrate  that  the  agency  is 
occasionally  or  temporarily 
understaffed: 

(3)  Specify  the  tour  of  duty,  location, 
period  of  time,  or  particular  case(s),  for 
the  requested  reemployment:  and 

(4)  Describe  any  special  qualifications 
desired  in  the  retired  administrative  law 
judge  that  it  wishes  to  reemploy,  such  as 
experience  in  a  particular  field,  agency, 
or  substantive  area  of  law. 

(d)  OPM  will  approve  agency  requests 
for  temporary  reemployment  of  retired 
administrative  law  judges  for  a  specified 
period  or  periods  provided — 

(1)  The  requesting  agency  fully 
justifies  the  need  for  an  administrative 
law  judge  for  formal  proceedings  and 
demonstrates  that  it  is  occasionally  or 
temporarily  understaffed:  and 
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(2)  No  other  administrative  law  judge 
with  the  appropriate  qualifications  is 
available  through  OPM  under  §  930.213 
of  thif  subpart  to  perform  the  occasional 
or  temporary  work  for  which 
reemployment  is  requested. 

(e)  Upon  approval  of  an  agency 
request  to  reemploy  a  retired 
administrative  law  judge.  OF'M  will 
select  from  its  master  list  of  retired 
administrative  law  judges,  in  rotation  to 
the  extent  practicable,  those  retired 
judges  who  it  determines  meet  agency 
requirements.  OPM  will  then  provide'a 
list  of  such  individuals  to  the  requesting 
agency  and  the  agency  must  then  select 
from  that  list  a  retired  administrative 
l.iw  judge  for  reemployment. 

(f)  Reemployment  of  retired 
administrative  law  judges  is  subject  to 
investigation  of  suitability  in  accordance 
with  §§  731.201  through  731.303  of  this 
chapter.  It  is  also  subject  to  conflict  of 
interest  and  security  investigation 
requirements  by  the  appointing  agency. 

(g)  Reemployment  as  senior 
administrative  law  judges  will  be  for 
either  a  specified  period  not  to  exceed  1 
year:  or  such  periods  as  may  be 
necessary  for  the  reemployed 
administrative  law  judge  to  conduct  and 
complete  the  hearing  of  one  or  more 
specified  cases  and  issue  decisions 
therein.  Upon  agency  request,  OF'.M  may 
either  reduce  or  extend  such  period  of  " 
reemployment,  as  necessary,  to  coincide 
with  changing  staffing  requirements,  but 
not  to  exceed  1  year. 

(h)  An  agency  may  assign  its  senior 
administrative  law  judges  to  either  (1) 
hear  one  or  more  specific  cases;  or  (2) 
hear,  in  normal  rotation  to  the  extent 
practicable,  a  number  of  cases  on  its 
docket  and  issue  decisions  therein. 

(!)  Hours  of  duty,  administrative 
support  services,  and  travel 
reimbursement  for  senior  administrative 
law  judges  will  be  determined  by  the 
employing  agency  in  accordance  with 
the  same  rules  and  procedures  that  are 
generally  applicable  to  employees. 

(j)  A  senior  administrative  law  judge 
serves  subject  to  the  same  limitations  on 
performance  appraisal  and  reduction  in 
pay  or  removal  as  any  other 
administrative  law  judge  employed 
under  this  subpart  and  5  U.S.C.  3105.  An 
agency  will  not  rate  the  performance  of 
a  senior  administrative  law  judge. 
Reduction-in-pay  or  removal  actions 
may  not  be  taken  against  senior 
administrative  law  judges  during  the 
period  of  reemployment,  except  for  good 
cause  established  and  determined  by 
the  Merit  Systems  Protection  Board  after 
opportunity  for  a  hearing  on  the  record 
before  the  Board  as  provided  in  5  U.S.C. 
7521  and  §§  1201  131  through  1201.136  of 
this  title. 


(k)  A  senior  administrative  law  judge 
will  be  paid  by  the  employing  agency 
the  current  rate  of  pay  for  the  grade  at 
which  the  duties  to  be  performed  have 
been  classified  and  at  a  step  of  that 
grade  that  is  nearest  (when  rounded  up) 
to  the  highest  previous  grade  and  step 
attained  as  an  administrative  law  judge 
before  retirement.  However,  an  amount 
equal  to  the  annuity  allocatable  to  the 
period  of  actual  employment  will  be 
deducted  from  his  or  her  pay  and 
deposited  in  the  Treasury  of  the  United 
States  to  the  credit  of  the  Civil  Service 
Retirement  and  Disability  Fund. 

jFR  Doc.  87-20786  Filed  9-&-^7;  8:45  amj 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  78 

(Docket  No.  87-106] 

Validated  Brucellosis-Free  States 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Affirmation  of  interim  rule. 


summary:  We  are  affirming  without 
change  an  interim  rule  that  changed  the 
program  status  of  Connecticut,  New 
jersey.  New  York,  and  Ohio  to  validated 
brucellosis-free  states.  This  action  is 
necessary  because  these  states  meet  the 
criteria  for  vplidated  brucellosis-free 
states.  This  action  relieves  certain 
restrictions  on  moving  breeding  swine 
from  Connecticut.  New  Jersey,  New 
York  and  Ohio. 

EFFECTIVE  DATE:  October  13,  1987 
FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Mitchell  A.  Essey,  Program  Planning 
Staff.  VS.  APHIS,  USDA.  Room  844. 
Federal  Building.  6505  Belcrest  Road. 
Hyattsville.  MD  20782,  301-436-5961. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  an  interim  rule  published  in  the 
Federal  Register  and  effective  on  May 
19.  1987  (52  FR  18687-18688.  Docket 
Number  8&-115).  we  amended  the 
regulations  in  9  CFR  Part  78  concerning 
the  interstate  movement  of  swine  by 
changing  the  program  status  of 
Connecticut.  New  Jersey.  New  York,  and 
Ohio  to  validated  brucellosis-free  states. 
We  did  not  receive  any  comments, 
which  are  required  to  be  postmarked  or 
received  on  or  before  July  20, 1987.  The 
facts  presented  in  the  interim  rule  still 
provide  a  basis  for  the  amendment. 


Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291.  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million:  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  state  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

This  action  allows  breeding  swine  to 
move  interstate  from  these  states 
without  testing  for  brucellosis.  The 
groups  affected  by  this  action  will  be 
herd  owners  in  Connecticut.  New  Jersey, 
New  York,  and  Ohio,  and  the  effect  will 
be  beneficial  because  restrictions  are 
being  relieved.  This  action  will  have  no 
effect  on  the  market  swine  identification 
programs  in  these  states. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  adverse  economic  impact 
on  a  substantial  number  of  small 
entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No,  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  state  and  local 
officials.  (See  7  CFR  Part  3015.  Subpart 
V-l 

List  of  Subjects  in  9  CFR  Par!  "8 

Animal  diseases.  Brucellosis.  Cattle. 
Hogs,  Quarantine,  Transportation. 

PART  78— BRUCELLOSIS 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  that  amended  9  CFR  Part  78  and 
that  was  published  at  52  FR  1868''-18688 
on  May  19.  1987. 

Authority:  21  U.S.C.  lll-114a-l.  114g,  115, 
117,  120,  121,  123-126.  134b.  134f:  7  CFR  2.17. 
2.51,  and  371,2(d). 


i 
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Done  in  Washington,  DC.  this  4th  day  of 
September  1987. 
B.C.  [ohnson, 

A.'tini!  Dtpiity Administrator.  Veterinary 
Sen  ices,  .'{nima/ and  Plant  Health  Inspection 

Service. 

|FR  Doc.  87-20819  Filed  &-9-a7.  8:45  am| 
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9  CFR  Part  166 

[OocKet  No.  87-0881 

Swine  Health  Protection  Provisions 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Affirmation  of  interim  rule. 

SUMMARY:  We  are  affirming  without 
change  an  interim  rule  that  removed 
Oklahoma  from  the  list  of  states  that 
have  primary  enforcement  responsibility 
under  the  Swine  Health  Protection  Act 
(the  Act).  As  a  result  of  this  action,  the 
Secretary  of  Agriculture  of  the  United 
States  is  now  responsible  for  enforcing 
the  Act  and  federal  regulations 
concerning  swine  health  protection  in 
Oklahoma.  This  is  necessary  to  help 
ensure  that  requirements  under  the  Act 
for  the  feeding  of  garbage  to  swine  are 
enforced  in  Oklahoma. 
EFFECTIVE  date:  October  13.  19B7. 
FOR  FURTHER  INFORMATION  CONTACr. 
Dr.  G.H.  Frye,  Chief  Staff  Veterinarian. 
Program  Planning  Staff.  V'etennary 
Services,  Room  839.  Federal  Building, 
6505  Belcrest  Road.  Hyattsville.  MD 
20782;  301^36-8711. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  an  mterim  rule  published  in  the 
Federal  Register  and  effective  April  22, 
19H7  (52  FR  13230-13231,  Docket  Number 
87-052),  we  amended  the  regulations  in 
9  CFR  Part  166,  "Swine  Health 
Protection."  by  removing  Oklahoma 
from  the  list  of  states  that  have  primary 
enforcement  responsibility  under  the 
Swine  Health  Protection  Act.  We  did 
not  receive  any  comments  before  the 
comment  period  closed  on  June  22.  1987. 
The  facts  presented  in  the  interim  rule 
st'.ll  provide  a  basis  for  the  amendment. 

Executive  Order  12291 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiL^d  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 


million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  state,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 
For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

Regulatory  Flexibility  Act 

This  rule  will  not  cause  significant 
changes  in  requirements  for  affected 
persons,  but  will  only  change  the 
government  entity  that  will  enforce 
certain  regulations  guarding  against 
certain  diseases  of  swine. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  state  and  local 
officials.  (See  7  CFR  Part  3015,  Subpart 
V.) 

List  of  Subjects  in  9  CFR  Part  166 

African  swine  fever.  Animal  diseases. 
Foot-and-mouth  disease,  Hog  cholera, 
Hogs,  Garbage,  Swine  vesicular  disease. 
Vesicular  exanthema  of  swine. 

PART  166— SWINE  HEALTH 
PROTECTION 

Accordingly,  we  are  adopting  as  a 
final  rule,  wiftout  change,  the  interim 
rule  that  amended  9  CFR  Part  166  and 
that  was  published  at  52  FR  13230-13231 
on  April  22, 1987. 

Authority:  7  U.S.C  3802.  3803,  3804,  3808. 
3809,  3811;  7  CFR  2.17,  2.51  and  371.2(d). 

Done  in  Wathington,  DC.,  this  4lh  day  of 
September,  1987. 

B.C.  lohnson. 

Acting  Deputy  Administrator.  Veterinary 
Services.  Animal  and  Plant  Health  Inspection 
Ser\'ice. 

[FR  Doc.  87-20820  Filed  9-9-87;  8:45  am| 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  310 

Privacy  Act  Regulations 

agency:  Federal  Deposit  Insurance 
Corporation  ("FDIC"). 

ACTION:  Final  rule. 

summary:  The  FDIC  is  amending  its 
regulations  implen>enting  the  F*rivacy 
Act  of  1974  so  that  appeals  of  adverse 
agency  determinations  on  requests  for 
access  to  or  amendment  of  records  will 
be  considered  by  the  FDIC's  General 
Counsel  (or  designee).  In  addition,  the 
FDIC  is  removing  its  "Legal  Compliance 
and  Enforcement  Records"  system  from 
the  list  of  systems  of  records  exempt  by 
regulation  from  certain  provisions  of  the 
Privacy  Act  because  the  system  itself 
has  become  obsolete  and  is  being 
withdrawn  elsewhere  in  this  issue  of  the 
Federal  Register.  Finally,  the  FDIC  is 
retitling  the  heading  of  Part  310  to  read 
"Privacy  Act  Regulations"  in  order  to 
provide  a  better  description  of  the 
contents  of  the  part. 
DATE:  Effective  September  10, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  E.  Feldman.  Assistant  Executive 
Secretary,  FDIC.  550  17th  Street  NW., 
Washington,  DC  20429,  telephone  (202) 
898-3811. 

SUPPLEMENTARY  INFORMATION:  The 

Privacy  Act  of  1974  (5  U.S.C.  552a) 
provides  certain  rights  of  access  to  or 
amendment  of  records  pertaining  to  an 
individual  maintained  in  a  system  of 
records.  The  FDlCs  regulations 
implementing  the  Privacy  Act  provide, 
among  other  things,  that  an  individual 
may  appeal  a  record  system  manager's 
denial  of  a  request  for  access  to  or 
amendment  of  his  or  her  own  records  to 
the  FDIC's  Board  of  Directors  (12  CFR 
310.9).  The  FDIC's  Board  of  Directors  is 
amending  its  F*rivacy  Act  regulations  to 
delegate  to  the  FDIC's  General  Counsel 
(or  designee)  its  authority  to  make 
determinations  on  appeals.  The 
amendment  will  provide  administrative 
efficiency  in  the  processing  of  such 
appeals  as  well  as  consistency  with  the 
appeals  procedure  the  FDIC  follows 
under  the  Freedom  of  Information  Act 
("FOIA")  (5  U.S.C.  552).  Under  the 
FDIC's  existing  FOIA  regulations. 
appeals  are  made  to  the  General 
Counsel  (or  designee)  (12  CFR  309.5(d)). 

The  FDIC  is  also  making  a  technical 
change  to  12  CFR  310,13.  Elsewhere  in 
this  issue  of  the  Federal  Register,  the 
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FDIC  is  providing  notice  that  it  is 
withdrawing  an  obsolete  system  of 
records— the  Legal  Compliance  and 
Enforcement  Records  system.  The 
system  is  currently  listed  in  12  CFR 
310.13(a)  as  a  system  exempt  from 
certain  provisions  of  the  Privacy  Act. 
Because  the  system  is  being  withdrawn, 
reference  to  it  in  §  310.13(a)  as  an 
exempt  system  is  being  deleted.  Finally, 
the  FDIC  is  changing  the  heading  of  Part 
310  to  "Privacy  Act  Regulations"  to 
provide  a  better  description  of  the 
contents  of  the  part. 

The  designation  of  the  General 
Counsel  (or  designee)  as  the  party  to 
decide  Privacy  Act  appeals  does  not 
alter  any  rights  or  obligations  of  the 
appellant  and  relates  solely  to  internal 
FDIC  procedures.  The  removal  of  an 
obsolete  system  from  mention  as  an 
exempt  system  and  the  revision  of  the 
heading  of  Part  310  are  simply 
"housekeeping"  matters.  The" 
amendments  are,  therefore,  being 
published  in  final  form  without 
opportunity  for  public  comment  on  the 
basis  of  the  above  under  authority  of 
section  553(b)(A)  of  the  Administrative 
Procedure  Act,  which  exempts  from 
required  publication  for  comment 
interpretive  rules,  general  statements  of 
policy,  and  rules  of  agency  practice  and 
procedure,  and  are  being  made 
immediately  effective  inasmuch  as  the 
requirement  found  in  section  553(d)  of 
the  Administrative  Procedure  Act  that 
substantive  rules  be  published  not  less 
than  30  days  pnor  to  their  effective  date 
is  inapplicable.  As  these  amendments 
neither  alter  any  existing  nor  create  any 
new  recordkeeping  or  reporting 
requirements,  the  Paperwork  Reduction 
Act  is  inapplicable.  Finally,  the 
requirements  of  the  Regulatory 
Flexibility  Act  are  inapplicable  as  the 
amendments  are  not  subject  to  required 
public  comment  under  the 
Administrative  Procedure  Act. 

List  of  Subjects  in  12  CFR  310 

Privacy. 

For  the  foregoing  reasons.  12  CFR  Part 
310  is  amended  as  follows; 

PART  310— PRIVACY  ACT 
REGULATIONS 

1.  The  heading  to  Part  310  is  revised  to 
read  as  set  forth  above. 

2.  The  authority  citation  for  Part  310 
continues  to  read  as  follows: 

Authority:  5  U.S.C  552a. 

3.  Section  310.9  is  revised  to  read  as 
follows: 

§  310.9    Appeal  of  adverse  Initial  agency 

determination  on  access  or  amendment 

(a)  A  svstem  manager's  denial  of  an 


individual's  request  for  access  to  or 
amendment  of  a  record  pertaining  to 
him/her  may  be  appealed  in  writing  to 
the  Corporation's  General  Counsel  (or 
designee)  within  30  business  days 
following  receipt  of  notification  of  the 
denial.  Such  an  appeal  should  be 
addressed  to  the  Office  of  the  Executive 
Secretary,  FDIC,  550  17th  Street  N\V., 
Washington,  DC  20429,  and  contain  all 
the  information  specified  for  request* 
for  access  in  $  310.3  or  for  initial 
requests  to  amend  in  i  310.7,  as  well  as 
any  other  additional  information  the 
individual  deems  relevant  for  the 
consideration  by  the  General  Counsel 
(or  designee)  of  the  appeaL 

(b)  The  General  Counsel  (or  designee) 
will  normally  make  a  final 
determination  with  respect  to  an  appeal 
made  under  this  part  wnthin  30  business 
days  following  receipt  by  the  Office  of 
the  Executive  Secretary^  of  the  appeal. 
The  General  Counsel  (or  designee)  may, 
however,  extend  this  30-day  time  penod 
for  good  cause.  Where  such  an 
extension  is  required,  the  individual 
making  the  appeal  will  be  notified  of  the 
reason  for  the  extension  and  the 
expected  date  upon  which  a  final 
decision  will  be  given. 

(c)  If  the  General  Counsel  (or 
designee)  affirms  the  initial  denial  of  a 
request  for  access  or  to  amend,  he  or  she 
will  inform  the  individual  affected  of  the 
decision,  the  reason  therefor,  and  the 
right  of  judicial  re\iew  of  the  decision. 
In  addition,  as  pertains  to  a  request  for 
amendment,  the  individual  may  at  that 
point  submit  to  the  Corporation  a 
concise  statement  setting  forth  his  or  her 
reasons  for  disagreeing  with  the 
Corporation's  refusal  to  amend, 

(d)  The  Genera!  Counsel  (or  designee) 
may  on  his  or  her  own  motion  refer  an 
appeal  to  the  Board  of  Directors  for  a 
determination,  and  the  Board  of 
Directors  on  its  ovim  m.otion  may 
consider  an  appeal. 

§310.13    [Amended] 

4.  Paragraph  (a)  of  §  310.13  is 
amended  by  removing  the  word 
"systems"  and  adding,  in  its  place,  the 
word  "system",  and  by  removing  the 
phrase  "  ■3&-64-0011'— Legal  compliance 
and  enforcement  records." 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington,  DC,  this  1st  day  of 
September  1987. 
Hoyle  L  Robinson, 
Executive  Secrelary. 
(FR  Doc.  87-20772  Filed  &-9-87;  8:45  am] 

BILUNG  CODE  6714-01-«l 


12  Cf=R  Part  346 

Foreign  Banks,  U.S.  Branches;  African 
Development  Bank  OMgattons 
Pledged  as  CoRaterat 

agency:  Federal  Deposit  Insurance 
Corporation  (FDIC). 

action:  Final  rule. 

summary:  The  Federal  Deposit 
Insurance  Corporation  (FDIC]  is 
an'.ending  its  regulations  governing 
FDIC-insured  United  States  branches  of 
foreign  banks  to  permit  those  branches 
to  pledge  obligations  of  the  African 
Development  Banks  as  collateral  to 
meet  FDIC  deposit  insurance 
requirements.  In  the  event  the  FDIC  is 
required  to  pay  the  insured  deposits  of 
an  insured  United  States  branch  of  a 
foreign  bank,  the  pledged  assets  would 
becom.e  the  property  of  the  FDIC  to  be 
used  to  the  extent  necessary  to  protect 
the  FDlCs  deposit  insurance  fund.  As  a 
result  of  this  amendment.  African 
Development  Bank  obligations  would 
join  the  obligations  of  three  other 
multilateral  development  banks  [the 
Asian  Development  Bank,  the  Inter- 
Amencan  Development  Bank,  and  the 
International  Bank  for  Reconstruction 
and  Development)  as  assets  eligible  to 
be  pledged  by  United  States  branches  of 
foreign  banks, 

EFFECTIVE  DATE:  This  amendment 
becomes  effective  on  September  10, 

1967, 

FOR  FUR-^HER  INFORMATION  CONTACT: 

Joseph  Duffy,  Senior  Financial  Analyst 
Division  of  Bank  Supervision.  Federal 
Deposit  Insurance  Corporation.  550 
Seventeenth  Street  N"\V..  Washington, 
DC  20429.  Telephone:  (202J  898-6a21. 

SUPPLEMENTARY  INFORMATION: 

Consideration  of  th;s  amendment 
arose  after  a  rulemaking  petition 
requesting  this  change  was  submitted  on 
behalf  of  the  African  Development 
Bank. 

Section  346.19  of  the  FDIC's 
regulations  (12  CFR  346  19]  requires 
insured  domestic  branches  of  foreign 
banks  to  pledge  assets  for  the  benefit  of 
the  FDIC  in  an  amount  equal  to  five 
percent  of  the  insured  branch's 
liabilities.  These  assets  are  to  be  used  to 
protect  the  deposit  insurance  fund  in  the 
event  the  I-T)IC  becomes  obligated  to 
pay  the  insured  deposits  of  the  branch. 
The  intent  of  this  requirement  is  to 
ensure  that  the  assets  pledged  to  the 
benefit  of  the  FDIC  are  of  high  quality 
and  marketability  so  that  they  may  be 
easily  converted  to  cash  in  the  event  the 
FDIC  is  obligated  to  satisfy  the  claims  of 
insured  depositors. 


34210 


SccUon  346.19(d)  lists  assets  that  the 
KDIC  has  determined  to  be  eligible  for 
pledging  purposes.  More  specifically, 
paragraph  (d)(6)  provides  that 
obligations  of  the  Asian  Development 
Dank,  Inter-American  Development 
Bank,  and  the  International  Bank  for 
Reconstruction  and  Development 
(World  Bank)  are  acceptable  for 
pledj.jing  purposes.  In  drawing  up  the  list 
of  eligible  investments,  the  drafters  of 
the  regulation  consulted  12  U.S.C.  24, 
which  details  securities  eligible  for 
investment  by  national  banks  and  state- 
chartered  banks  that  are  members  of  the 
Federal  Reserve  System.  The  three 
multilateral  development  banks 
currently  mentioned  in  §  346.19|d)(6)  are 
specifically  cited  in  12  U.S.C.  24(7)  as 
eligible  investments  by  national  and 
state  member  banks.  However,  when 
Part  346  was  promulgated,  membership 
in  the  African  Development  Bank  was 
limited  to  African  states  and  the  African 
Development  Bank  issued  no  debt 
obligations  in  the  United  States. 
Therefore,  obligation*  of  the  African 
Development  Bank  were  not  included  in 
the  approved  list  for  purposes  of  either 
Part  345  or  12  U.S.C.  24(7). 

Since  that  time,  however,  the  African 
Development  Bank  has  been  added  to 
the  list  inl2U.S.C.  24(7),  and  Its 
membership  has  been  expanded  to 
include  non-regional  members.  Current 
mem.bership  consists  of  75  countries,  of 
which  25  are  non-regional  countries, 
including  the  United  States.  In  addition. 
It  has  been  determined  that  the  African 
Development  Bank  enjoys  a  legal  status 
virtually  identical  to  that  of  the  three 
other  multilateral  development  banks 
listed  in  §  346.19(d)l6). 

Based  on  an  analysis  of  the  African 
Development  Bank's  financial  condition 
and  other  pertinent  information,  the 
FDIC  believes  that  the  obligations 
issued  by  the  African  Development 
Bank  offer  sufficient  quality  and 
marketability  to  warrant  inclusion  in  the 
list  of  eligible  investments  for  purposes 
of  pledging  under  Part  346. 

Pursuant  to  5  U.S.C.  553(b](B).  the 
Board  of  Directors  finds  that  good  cause 
exists  for  dispensing  with  notice  and 
public  procedure.  First,  the  Board  finds 
that  notice  and  comment  are 
unnecessary  because  the  amendment  is 
minor  and  merely  technical  with  respect 
to  the  banking  industry  and  the  public  at 
large,  and,  second,  notice  of  and 
comment  on  this  amendment  would  be 
duplicative  of  past  proceedings. 
Accordingly,  the  amendment  is  being 


published  in  final  form  without 
opportunity  for  public  comment.  Thus, 
the  requirements  of  the  Regulatory 
F"lexibility  Act  are  inapplicable,  since 

the  amendment  is  not  subject  to 
required  public  comment.  See  5  U.S.C. 
601. 

Furthermore,  the  Board  finds  that 
good  cause  exists  to  dispense  with  a 
thirty  day  delayed  effective  date.  See  5 
U.S.C.  553(d)(3J.  The  waiting  period  is 
waived  because,  as  mentioned  above, 
the  amendment  is  minor  and  merely 
technical.  As  a  consequence,  this 
amendment  will  become  effective  upon 
publication. 

Finally,  as  these  amendments  do  not 
entail  the  creation  of  any  new 
recordkeeping  or  reporting 
requirements,  the  Paperwork  Reduction 
Act  is  inapplicable.  See  44  U.S.C.  3501. 

List  of  Subjects  in  12  CFR  Part  346 

Bank,  Banking,  Federal  Deposit 
insurance  Corporation,  Foreign  Banks, 
Insured  Branches,  Pledges. 

For  the  reasons  set  out  above,  Part  346 
of  Title  12  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below.  1 

PART  346— FOREIGN  BANKS 

1.  The  authority  citation  for  Part  346 
continues  to  read  as  follows: 

Authority:  Sees.  5,  6. 13,  Pub.  L.  95-369,  92 
Stat.  613,  614.  824  (12  U.S.C.  3103,  3104,  3108): 
Sees.  5,  7,  9, 10.  Pub.  L  797,  64  Stat.  876,  877, 
B81,  882  (12  U.S.C.  1815, 1817,  1819,  1820). 

2.  Paragraph  (d)(6)  of  §  346.19  is 
revised  as  foDows: 

§  346.19    Pledge  of  assets. 

«  *  •  *  • 

(d)  •  *  •  ( 

(6)  Obligations  of  the  African 
Development  Bank.  Asian  Development 
Bank,  Inter-American  Development 
Bank,  and  the  International  Bank  for 
Reconstruction  and  Development:  or 
•         *         •         *         * 

By  Order  of  the  Board  of  Directors. 

Dated  at  Washington,  DC  this  1st  day  of 
September,  1967. 

Feder.il  Deposit  Insurance  Corporation, 
lloyle  L  Robinson, 
Executive  Secretary. 
IFR  Doc.  87-20774  Filed  9-9-87:  8:45  am) 
BILUNG  CODE  67t4-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  87-AWP-231 
Amendment  to  Various  Transition 
Areas;  California;  Correction 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Correction  to  final  rule. 

summary:  An  error  was  noted  in  the 
final  rule  amending  various  transition 
areas  in  California  that  was  published  in 
the  Federal  Register  on  August  4, 1987, 
(52  FR  28818)  (Airspace  Docket  No.  87- 
AWP-23).  The  amendment  to  the  San 
Francisco,  CA.,  transition  area  should 
not  have  been  included  in  this  final  ni]e. 
This  action  corrects  that  error. 

EFFECTIVE  DATE:  0901  U.T.C.,  September 
24,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  T.  Torikai,  Airspace  and 
Procedures  Specialist,  Airspace  and 
Procedures  Branch,  AWP-530,  Air 
Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale.  California  90261; 
telephone  (213)  297-1648. 

SUPPLEMENTARY  INFORMATION: 

History 

Federal  Register  document  (87-17590), 
published  on  August  4, 1987  amended 
various  transition  areas  in  California. 
An  error  was  discovered  in  the  final 
rule.  The  amendment  to  the  San 
Francisco,  CA.,  transition  area  should 
not  have  been  included  in  this  final  rule. 
This  action  corrects  that  error. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule  '  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 


UM  I 
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List  of  Subjects  in  14  CFR  Part  77 

Control  zone.  Transition  area. 
Adoption  of  the  Correction 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Federal  Register 
Document  (87-17590).  as  published  in 
the  Federal  Register  on  August  4.  1987,  is 
corrected  as  follows: 
§71.181    lAmended] 

Remove  the  §  71.181  amendment  to 
the  San  Francisco,  CA.,  transition  area. 

Issued  in  Los  Angeles.  California,  on 
August  24,  1987. 

James  A.  Holweger, 

Assistant  Manager.  A  ir  Traffic  Division 
Wt'stern-Paafic  Region. 

|FR  Doc.  87-20747  Filed  ^9-87,  8:45  am] 

BILLING  CODE  49H)-13-M 


UtPAHIMhNT  Ot-  COMMERCE 
International  Trade  Administration 
15  CFR  Part  372 
I  Docket  No.  60972-7163] 

District  Offices;  Removal  of 
Amendment  Authority 
agency:  Export  Administration, 
International  Trade  Administration, 
Commerce. 
action:  Final  rule. 


summary:  Presently  under  15  CVH. 
372.11(g).  certain  types  of  requests  to 
amend  individual  validated  licenses 
may  be  submitted  to  the  Department  of 
Commerce  District  Offices.  This  rule 
removes  the  authority  of  the  District 
Offices  to  authorize  these  requests.  This 
action  is  being  taken  to  implement  the 
recommendation  of  the  Departments 
Inspector  General  (IG).  An  IG  audit  of 
District  Office  functions  determined  that 
the  Under  Secretary  for  International 
Trade  should  formally  withdraw  all 
authority  from  the  International  Trade 
Administration's  District  Offices  to 
process  and  approve  applications  for 
amendments  to  export  licenses  and 
require  that  such  processing  be  done 
only  by  Export  Administration. 

The  audit  revealed  that  the  District 
Offices  do  not  have  access  to  all  the 
basic  information  needed  to  make  a 
thorough  review.  This  missing 
information  includes  the  original  license, 
subsequent  amendments  approved  by 
Export  Administration,  and  the 
screening  list  that  identifies  the  names 
of  firms  and  individuals  requiring  a 
higher  level  of  scrutiny  during  the 
application  review  process.  Also,  the 
audit  disclosed  that  there  were  delays  in 
sending  the  information  on  amendments 
approved  by  the  District  Offices  back  to 
Washington,  DC.  Centralizing  the 


function  in  Washington.  DC,  will  result 
in  uniform  processing  of  amendment 
requests  and  will  keep  International 
Trade  Administration's  computerized 
data  base  on  licenses  current. 
EFFECTIVE  date:  September  10.  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Black  or  Patricia  Muldonian, 
Regulations  Branch,  Export 
Administration.  Department  of 
Commerce,  Washington.  DC  20230 
(Telephone:  (202)  377-2440). 
SUPPLEMENTARY  INFORMATION: 
Presently.  District  Offices  are  authorized 
to  take  on  requests  to  amend  licenses 
involvmg  correction  of  obvious  errors, 
changes  in  quantity  or  dollar  value  as  a 
result  of  factors  beyond  the  control  of 
the  licensee,  and  changes  in  or  addition 
of  intermediate  consignees.  On 
November  5,  1986.  an  intenm  rule  was 
published  in  the  Federal  Register  that 
established  24-month  validity  periods 
for  ind;v!dual  validated  export  licenses 
and  reexport  authorizations  (51  PR 
40156).  That  rule  also  requested 
comments  on  a  proposal  under 
consideration  to  remove  the  authority  of 
the  District  Offices  to  take  action  on" 
amendment  requests.  Two  comments  on 
the  removal  of  District  Office 
amendment  authority  were  received  in 
response  to  that  request,  and  reaction  to 
the  proposal  was  mixed.  One 
commenter  favored  the  proposal  based 
on  experiences  with  an  understaffed 
District  Office  without  "sufficient 
expertise  in  the  Export  Administration 
Regulations  to  act  expeditiously  on 
amendment  requests."  A  comm"enter 
with  an  opposing  view  stated  that 
"reducing  the  authority  of  the  District 
Offices  would  be  counterproductive  and 
against  the  best  interests  of  the  national 
economy."  After  consideration  of  these 
two  comments,  the  International  Trade 
Administration  has  decided  to  follow 
the  recommendation  of  the  IG. 

The  public  record  of  the  com.ments  is 
maintained  in  the  International  Trade 
Administration  Freedom  of  Information 
Records  Inspection  Facility,  Room  4104. 
Department  of  Commerce,  14th  Street 
and  Pennsylvania  Avenue  NW., 
Washington.  DC  20230.  Information 
about  the  inspection  and  copying  of  the 
public  comments  may  be  obtained  from 
Patricia  Mann.  International  Trade 
Administration  Freedom  of  Information 
Officer,  at  the  above  address  or  by 
calling  (202)  377-3031. 

Rulemaking  Requirements 

1.  Because  this  rule  concerns  a  foreign 
and  military  affairs  function  of  the 
United  States,  it  is  not  a  rule  or 
regulation  within  the  meaning  of  section 
1(a)  of  Executive  Order  12291,  and  it  is 


not  subject  to  the  requirements  of  that 
Order.  Accordingly,  no  preliminary  or 
final  Regulatorv  Impact  Analysis  has  to 
be  or  will  be  prepa.'-ed. 

2.  Section  13(a)  of  the  Export 
Administration  Act  of  1979.  as  amended 
(50  U.S-C.  app.  2412(a)),  exempts  this 
rule  from  all  requirements  of  section  553 
of  the  Administrative  Procedure  Act 
(APA)  (5  U.S.C.  553).  including  those 
requiring  publication  of  a  notice  of 
proposed  rulemaking,  an  opportunity  for 
public  comment  and  a  delay  in  effective 
date.  This  rule  is  also  exempt  from  these 
APA  requirements  because  it  involves  a 
foreign  and  m.ilitary  affairs  function  of 
the  United  States.  Further,  no  other  law- 
requires  that  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  be  given  for  this  rule. 
.\e\  ertheless,  in  this  instance,  such  an 
opportunity  was  provided,  and  this  rule 
IS  now  being  issued  in  final  form.  As 
with  other  Department  of  Commerce 
rules,  comments  from  the  public  are 
always  welcome.  Wntten  comments  (six 
copies)  should  be  submitted  to:  )nan 
Maguire,  Regulations  Branch,  Export 
Administration.  Department  of 
Commerce,  P.O.  Box  273,  Washington, 
DC  20044. 

3.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  -iile  by  section  553  of  the 
Administraiive  Procedure  Art  (5  U.S.C. 
553),  or  by  any  other  law,  under  sections 
603(a)  and  604(a)  of  the  Regulatory 
Flexibility  Act  (5  U.S  C.  603(a)  and 
604(a))  no  initial  or  final  Regulaton,' 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

4.  This  rule  involves  a  collection  of 
information  subject  to  the  requirements 
of  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seg.].  This  collection 
was  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  0625-0003. 

List  of  Subjects  in  15  CFR  Part  372 

Exports,  Reporting  and  recordkeeping 

requirements. 

Accordingly.  Part  372  of  the  Export 
.Administration  Regulations  (15  CFR 
Parts  368  through  399)  is  amended  as 
follows: 

1.  The  authority  citation  for  15  CFR 
Part  372  continues  to  read  as  follows: 

Authority:  Pub  L  96-72,  93  Stat  503,  50 
U.S.C  app.  2401  e.'  spq    as  amended  by  Pub. 
L.  97-1-15  of  December  29.  1981.  and  by  Pub.  L. 
99-64  of  |u!v  12,  1985.  E  O.  12525  of  July  12. 
1985  (50  FR  28-57.  July  16.  1985). 

2.  In  §  3"2  11.  paragraph  (g)  and  the 
heading  to  paragraph  (i)  are  revised  to 
read  as  set  forth  below;  the  second 


Sentence  in  paragraph  {h)(l).  paragraph 
iii(lj  htading.  and  all  of  paragraph  (i){2) 
are  removed;  and  paragraphs  lij(l)(i). 
(i)(l)(ii),  and  (i)(lj(iii)  are  redesignated 
as  paragraphs  (i)(l),  (i)(2),  and  (i)(3). 

§372.11     Amending  export  licenses. 
>         •         •         •         • 

Ig)  Where  to  file — (1)  Addresses. — (i) 
Subnisssion  by  ma!'.  Mail  amfindnnents 
and  related  documents  to:  Office  of 
Export  Licensing,  P.O.  Box  273. 
Washington.  DC  20044. 

(;i)  Hand-carried  submissions.  Hand 
carry  amendments  and  related 
documents  in  an  envelope  with  the 
notation  "Case  Amendment"  on  the 
envelope  to:  Exporter  Assistance  Staff, 
Room  11399,  Department  of  Commerce. 
14th  Street  and  Pennsylvania  Avenue 
.\W..  \A  dshmgton,  DC  20230. 

(2)  D.i/'ljcate  request  covering  same 
license.  .\  request  for  amendment  shall 
r.ot  be  submitted  to  the  Office  of  Export 
Licensing  if  an  identical  request  to 
amend  the  same  license  is  already 
pending  with  the  Office  of  E>.port 
Licensing. 
*         •         *         «         * 

(i)  Action  on  amendment  request  by 
the  Office  of  Export  Licensing.  '  '   ' 
«         •         *         *         • 

Dated:  September  4, 1987. 
Vincent  F.  DeCain, 

Deputy  Assistant  Secretary  for  Export 

.^■Irnmistratinn. 

;fR  Doc.  87-20768  Filed  9-»-87:  8:45  am] 

BILLING  CODE  3510-OT-ll 


15  CFR  Parts  374  and  375 

lOocket  No.  70860-7160] 

Establishment  of  Import  Certificate 
and  Delivery  Verification  Procedure 
for  Singapore 

agency:  Export  Administration, 
International  Trade  Administration, 
Commerce. 
action:  Final  rule. 

summary:  Export  Administration 
requires  a  foreign  importer  to  file  an 
Import  Certificate  (IC)  in  support  of 
certain  individual  export  license 
applications.  The  IC  is  required  in 
support  of  those  applications  to  export 
certain  commodities  controlled  for 
national  security  reasons  to  specified 
destinations.  By  issuing  an  IC,  the 
government  of  a  country  confirms  that  it 
has  legal  control  over  the  disposal  of 
those  commodities  covered  by  the  IC 
that  are  being  exported  to  that  country. 
Export  Administration  also  requires  a 
Delivery  Verification  Certificate  (DV)  on 
a  selective  basis  as  described  in  15  CFR 
375. 3(i).  By  issuing  a  DV.  the  government 


of  a  country  to  which  an  export  has 
been  made  confirms  that  the  exported 
commodities  have  either  entered  the 
export  jurisdiction  of  that  country  or  are 
otherwise  accounted  for  by  the  importer. 
The  United  States  and  Singapore  have 
agreed  to  establish  an  IC/DV  procedure 
for  U.S.  exports  of  certain  strategic 
goods  to  Singapore.  These  goods  are 
identified  by  the  code  letter  "A" 
following  the  Export  Control  Commodity 
Number  on  the  Commodity  Control  List, 
a  listing  of  those  items  subject  to 
Department  of  Commerce  export 
controls.  The  government  of  Singapore 
has  combined  the  IC/DV  and  calls  it  the 
Import  and  Delivery  Verification 
Certificate. 

This  rule  amends  the  Export 
A.dmiiiistration  Regulations  by  adding 
Singapore  to  a  list  of  countries  that  issue 
Import  Certificates  and  by  adding  the 
name  and  address  of  the  office  in 
Singapore  that  administers  the  IC/DV 
system. 

DATES:  This  rule  is  effective  September 
10,  1987, 

However,  the  requirement  for 
submitting  the  IC  for  Singapore  with 
export  license  applications  will  take 
effect  on  December  9, 1987.  Before  that 
date,  applications  will  be  accepted  if 
supported  by  either  a  Form  ITA-629P  or 
the  IC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Spruell,  Country  Policy,  Export 
Administration,  Department  of 
Commerce,  Washington,  DC  20230 
(Telephone  [202)  377-3205). 
SUPPLEMENTARY  INFORMATION: 

Rulemaking  Requirements 

1.  Because  this  rule  concerns  a  foreign 
affairs  function  of  the  United  Slates,  it  is 
not  a  rule  or  regulation  within  the 
meaning  of  section  1(a)  of  Executive 
Order  12291,  and  it  is  not  subject  to  the 
requirements  of  that  Order.  Accordingly, 
no  preliminary  or  final  regulatory  impact 
analysis  has  to  be  or  will  be  prepared. 

2.  Section  13(a)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(50  U.S.C.  app.  2412(a)),  exempts  this 
rule  from  all  requirements  of  section  553 
of  the  Administrative  Procedure  Act 
(APA)  (5  U.S.C.  553),  including  those 
requiring  publication  of  a  notice  of 
proposed  rulemaking,  an  opportunity  for 
public  comment,  and  a  delay  in  effective 
date.  This  rule  is  also  exempt  from  these 
APA  requirements  because  it  involves  a 
foreign  affairs  function  of  the  United 
States.  Further,  no  other  law  requires 
that  a  notice  of  proposed  rulemaking 
and  an  opportunity  for  public  comment 
be  given  for  this  rule.  Accordingly,  it  is 
being  issued  in  final  form.  However,  as 
with  other  Department  of  Commerce 


rules,  comments  from  the  public  are 
always  welcome.  Written  comments  (six 
copies)  should  be  submitted  to:  Joan 
Maguire,  Regulations  Branch,  Export 
Administration,  Department  of 
Commerce,  P.O.  Box  273,  Washington, 
DC  20044. 

3.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.SC. 
553),  or  by  any  other  law.  under  sections 
603(a)  and  604(a)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603(a)  and 
604(a))  no  initial  or  final  regulatory 
flexibility  analysis  has  to  be  or  will  be 
prepared. 

4.  The  Import  and  Delivery 
Verification  Certificate  requirements  set 
forth  in  Part  375  supersedes  the 
requirement  for  Form  1TA-629P. 
Statement  by  Ultimate  Consignee  and 
Purchaser  (approved  by  the  Office  of 
Management  and  Budget  under  control 
number  0625-0136)  to  accompany 
license  applications  for  exports  and 
reexports  to  Singapore.  The  Certificate 
is  issued  by  the  Government  of 
Singapore  and  does  not  constitute  a 
collection  of  information  requirement 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq.]. 

List  of  Subjects  In  15  CFR  Parts  374  and 
375 

Exports,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  Parts  374  and  375  of  the 
Export  Administration  Regulations  (15 
CFR  Parts  368-399)  are  amended  as 
follows: 

1.  The  authority  citations  for  15  CFR 
Parts  374  and  375  continue  to  read  as 
follows: 

Authority:  Pub  L.  96-72.  93  Stat  503  (50 
U.S.C.  app.  2401  et  seq.].  as  amended  by  Pub. 
L.  97-145  of  December  29. 1981,  and  by  Pub.  L 
99-64  of  )uly  12,  1985;  E.O.  12525  of  July  12. 
1985  (50  FR  28757.  Jiilv  16,  1985). 


PART  374-[AMENDEDl 

§374.3    (Amended] 

2.  In  §  374.3.  paragraph  (c)(l)(ii)  is 
amended  by  adding  the  words  ",  a 
Singapore  Import  and  Delivery 
Verification  Certificate"  between  "a 
People's  Republic  of  China  End-User 
Certificate"  and  "or  an  Indian  Import 
License"  in  the  second  sentence. 

PART  375— [AMENDED] 

§375.1     (Amended) 

3.  The  table  in  §  375.1  is  amended  by 
adding  "Singapore,"  between 
"Portugal,"  and  "Spain,"  under  the 
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column  titled  "and  the  country  of 
destination  is:". 

§375.3    I  Amended  I 

4.  The  hst  of    Destinations"  in 
paragraph  (b)  of  §  375.3  is  amended  by 
addi.ng  "Singapore"  between  "Portugal" 
and  "Spain". 

5.  The  first  sentence  in  §  375.3(c)(1)  is 
amended  by  adding  the  words 
"Singapore  Import  and  Delivery 
Verification  Certificate."  before  the 
words  "and  'Landing  Certificate'  ". 

Supplement  No.  1— [Amended] 

6.  Supplement  No.  1  to  Part  375  is 
amended  by  inserting  the  following 
information  between  the  information  on 
"Portugal"  and  that  on  "Spain": 

A.  Under  the  column  heading 
"Country",  insert  "Singapore"; 

B.  Under  the  column  heading  "IC/DV 
Authorities",  insert  "Controller  of 
Imports  and  Exports,  Trade 
Development  Board,  World  Trade 
Centre.  1  Maritime  Square.  Teiok 
Blangah  Road.  Singapore";  and 

C.  Under  the  column  heading  "System 
admmistered",  insert  "IC/DV". 

Diiled:  September  4. 1987. 
Vincent  F.  DeCain, 

Deputy  Assistant  Secretary  for  Export 

Administration. 

jFR  Due  87-20770  Filed  9-9-87;  8:45  am| 

BILUNG  CODE  3510-OT-lil 


15  CFR  Part  399 

( Docket  No.  70757-7 1 57  i 

Induction  Furnaces;  Removal  of 
Unilateral  Control 

AGENCV:  Export  Administration, 
Internationa!  Trade  Administration. 
Commerce. 
ACTION:  Final  rule. 


SUMMARY:  Export  Administration 
maintains  the  Commodity  Control  List 
(CCL).  which  specifies  those  items 
controlled  for  export  by  the  Department 
of  Commerce.  On  October  9,  1986, 
Export  Administration  published  a  final 
rule  (51  FR  36212)  amending  Export 
Control  Commodity  Number  (ECCN) 
1203A  on  the  CCL.  Specifically,  ECCN 
1203A  was  amended  to  control  vacuum 
induction  furnaces  incorporating 
susceptors  designed  to  operate  at 
temperatures  in  excess  of  2,273K  and 
having  a  working  diameter  of  greater 
than  five  inches.  Inclusion  of  this 
coverage  in  ECCN  1203.\  renders  export 
controls  in  effect  under  ECCN  4203B 
unnecessary.  This  rule  removes  that 
entry. 

EFFECTIVE  DATE:  September  10. 1987. 


FOR  FURTHER  INFORMATION  CONTACT 

John  Black  or  Patti  .Muldon..,:- 
Regulations  Branch,  Export 
Administration,  Department  of 
Commerce.  Washington,  DC  20230. 
Telephone:  (202)  377-2440. 

For  questions  of  a  technical  nature 
regarding  induction  furnaces,  contact 
Surendra  Dhir.  Capital  Goods  and 
Production  Materials  Technology 
Center,  Export  Administration, 
Department  of  Commerce.  Washington 
DC  20230,  Telephone:  (202)  377-^550. 

SUPPLEMENTARV  INFORMATION: 

Rulemaking  Requirements 

1  Because  this  rule  concerns  a  foreign 
and  military  affairs  function  of  the 
United  States,  it  is  not  a  rule  or 
regulation  within  the  meaning  of  section 
1(a)  of  Executive  Order  12291.  and  it  is 
not  subject  to  the  requirements  of  that 
Order.  Accordingly,  no  preliminary  or 
final  regulatory  impact  analysis  has  to 
be  or  will  be  prepared. 

2.  Section  13(a)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(50  U,S.C.  app.  2412(a)).  exempts  this 
rule  from  all  requirements  of  section  553 
of  the  Administrative  Procedure  Act 
(APA)  (5  U.S.C.  553),  mcluding  those 
requiring  publication  of  a  notice  of 
proposed  rulemaking,  an  opportunity  for 
public  comment,  and  a  delay  in  effective 
date.  This  rule  is  also  exempt  from  these 
APA  requirements  because  it  involves  a 
foreign  and  military  affairs  function  of 
the  United  States.  Further,  no  other  law 
requires  that  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  be  given  for  this  rule. 
Accordingly,  it  is  being  issued  in  final 
form.  However,  as  with  other 
Department  of  Commerce  rules, 
comments  from  the  public  are  always 
welcome.  Written  comments  (six  copies) 
should  be  submitted  to;  Joan  Maguire. 
Regulations  Branch,  Export 
Administration,  Department  of 
Commerce,  P.O.  Box  273,  Washington. 
DC  20044. 

3.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  or  by  any  other  law,  under  sections 
603(a)  and  604(a)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603(a)  and 
604(a))  no  initial  or  final  regulatory 
flexibility  analysis  has  to  be  or  will  be 
prepared. 

4.  This  rule  does  not  contain  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.). 


List  of  Subjects  in  15  CFR  Part  399 

Exports.  Reporting  and  recordkeeping 
requirements. 

Accordingly.  Part  399  of  the  Export 
Administration  Regulations  (15  CFR 
Parts  368-399)  is  amended  as  follows; 

PART  399— [AMENDED] 

1.  The  authority  citation  for  Part  399 
continues  to  read  as  follows: 

Authority:  Pub.  L.  96-72.  93  Slat.  503  (50 
U.S.C  app.  2401  et  seq).  as  amended  by  Pub. 
L.  97-145  of  December  29. 1981.  and  by  Pub  L. 
99-64  of  July  12.  1985:  E.O.  12525  of  July  12 
1985  (50  FR  28757,  (uly  16.  1985);  Pub.  L.  95- 
223  of  December  28, 1977  (50  U.S.C.  1701  el 
seq):  E.O.  12532  of  September  9, 1985  (50  FR 
36861.  September  10. 1985).  as  affected  by 
notice  of  September  4.  1986  (51  FR  31925. 
September  8,  1986):  Pub.  L  99^40  of  October 
2.  1986  (22  U.S.C.  5001  el  seq.):  and  E.O.  12571 
of  October  27. 1986  (51  FR  39505.  October  29. 
1986). 

Supplement  No,  l—j  Amended] 

2.  In  Supplement  No.  1  to  §  399.1  (the 
Commodity  Control  List).  Commodity 
Group  2  (Electrical  and  Power- 
Generating  Equipment),  ECCN  4203B  is 
removed. 

Daled;  September  4. 1987. 
Vincent  F.  DeCain. 

Deputy  Assistant  Secretary  for  Export 

Administration. 

(FR  Dor  8--20769  Filed  9-9-87;  8:45  am) 

BILLING  CODE   351CM3T-M 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  13 

IDocket  No  C-3109i 

Prohibited  Trade  Practices  and 
Affirmative  Corrective  Actions;  Allied 
Corp. 

agency:  Federal  Trade  Commission. 
ACTION:  Modifying  order. 

summary:  The  Federal  Trade 
Commission  has  modified  a  1983 
consent  order  (48  FR  26597)  by  requiring 
that,  until  1993  and  with  certain 
exceptions,  the  successors  to  Allied 
must  obtain  prior  FTC  approval  before 
acquiring  any  interests  or  assets  of  a 
high-purity  acid  maker. 
DATES:  Consent  Order  issued  May  17, 
1983.  Modified  Order  issued  Mar.  18. 
1987 

FOR  FURTHER  INFORMATION  CONTACT 

FTC/S-211.5,  F.  ;.,,!  V>n-:~,:i: 
UdshiPgt;:;!,  DC  j'l'.Hu     2()2)  326-2687. 
SUPPLEMENTARV  INFORMATION:  In  the 

Matter  of  Allied  Corporation.  The 
prohibited  trade  practices  and/or 
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corrective  actions,  as  set  forth  at  48  FR 
26597,  remain  unchanged. 

List  of  Subjects  in  16  CFR  Part  13 

High-purity  acids.  Trade  practices. 

I.Sec.  6.  38  Stdt.  721:  15  L'.S.C  46.  Interprets  or 
dpplies  sec.  5.  JB  Stat.  719,  as  amonded;  Sec 
7.  38  Stdl-  -31,  AS  amended:  15  U.S.C.  45. 18) 

Order  Reopening  the  Proceeding  and 
Modifying  Cease  and  I3esist  Order 

Commissioners.  Daniel  Oliver.  Chdirman. 
Pdtncia  P  Bdiley.  Terry  Calvani.  Mary  L. 
Azcuenaaa.  and  Andrew  f  Strenio,  Jr. 

In  the  Mat!er  of  Allied  Corp<iration,  a 
corporation 

On  July  29,  IMB.  .Allied  Corporation 
("Allied")  filed  a  document  entitled 
"Petition  By  Allied  Corporation 
Pursuant  to  section  5(b!  of  the  FTCA 
and  Rule  2.51  To  Reopen  and  Terminate 
Paragraph  III  of  the  Consent  Order 
Entered  rn  Docket  No.  C-3109."  The 
petition  requests  that  the  Commission 
reopen  the  order  and  terminate 
Paragraphs  III  and  IV.  In  the  alternative, 
Allied  requests  that  the  Commission 
relieve  Allied  of  its  compliance 
obligations  under  those  paragraphs. 
Paragraph  III  prohibits  Allied  from 
acquiring  for  ten  years  without  prior 
Commission  approval  "any  assets  of  or 
any  stock  interest  in  iiny  company 
engaged  in  the  manufacture  of  high- 
purity  acid  in  the  United  States  '   *   *." 
Paragraph  IV  requires  Allied  to  file 
annual  reports  respecting  its  compliance 
with  Paragraph  111.  The  preamble  to  the 
order  defines  "respondent"  to  mean 
"Allied  Corporation,  its  subsidiaries, 
affiliates,  divisions,  successors,  and 
assigns." 

On  September  19,  1985,  Allied  merged 
with  The  Signal  Companies,  Inc. 
("Signal").  They  formed  a  new  parent 
corporation.  Allied  Signal  Inc.  ("Allied- 
Signal"),  with  Allied  becoming  a  wholly 
owned  subsidiary  of  .Allied-Signal.  In 
December  1985,  Allied-Signal 
restructured  itself  by  forming  a  new 
corporation  containing  thirty-five  former 
businesses  of  Allied  or  Signal.  The  new 
corporation  was  named  The  Henley 
Group.  Inc.  and  included  the  entire  high- 
purity  acid  business  of  Allied.  On  May 
28. 198a  Allied-Signal  spun-off  Henley. 
Seventy  percent  of  the  equity  of  Henley 
was  distributed  to  the  shareholders  of 
Allied-Signal  as  a  stock  dividend 
{"Distribution").  The  remaining  thirty 
percent  was  retained  by  Allied-Signal. 
The  formation  agreement  between 
.•\llied-Signal  and  Henley  dated 
February  26, 1986,  included  a  schedule 
of  enumerated  liabilities  which  stated 
that  Henley  may  be  liable  for  the 
Commission's  order  in  this  matter.  On 
January  28,  1987.  Altied-Srgnal  sold 


nearly  all  of  its  remaining  Henley  stock 
to  Henley. 

Allied  requests  that  the  Commission 
terminate  Paragraphs  III  and  FV  on  the 
basis  of  changed  conditions  of  fact  and 
the  public  interest.  In  the  alternative,  it 
requests  that  Allied  be  relieved  of  its 
obligations  under  those  paragraphs. 
Allied  states  that  Allied-Signal  has 
divested  itself  of  all  of  the  businesses 
and  assets  that  gave  rise  to  the  order 
and,  therefore,  there  are  no  longer 
competitive  concerns  that  would  justify 
the  need  for  prior  Commission  approval 
for  any  acquisibon  that  Allied  may  wish 
to  make  of  a  high-purity  acid  business. 

After  reviewmg  Allied's  petition  and 
other  information,  including  a  December 
18, 1986.  letter  from  Henley,  the 
Commission  has  concluded  that 
termination  of  Paragraphs  III  and  iV  is 
not  warranted.  The  creation  of  Henley 
and  transfer  to  it  of  Allied's  high-purity 
acid  business  is  not  a  changed  condition 
of  fact  warranting  such  action.  The 
business  appears  to  be  continuing  in  an 
essentially  identical  form,  and  there  Is 
consequently  reason  to  believe  that 
Henley  may  be  a  successor  to  Allied  for 
purposes  of  the  order.  See  Golden  State 
Bottling  Co..  Inc.  v.  NLRB.  414  U.S.  168, 
171  n.2. 181,  182  n.5  (1973). 

In  view  of  the  foregoing,  the 
Commission  has  concluded  that  changed 
conditions  of  fact  and  the  public  interest 
warrant  a  modification  to  the  order 
relieving  Allied  of  its  compliance 
obligations  under  Paragraphs  III  and  IV. 
Allied  is  no  Icnger  engaged  in  the 
manufactui'e  and  sale  of  high-purity 
acids  as  a  result  of  the  transfer  of  that 
business  to  Henley.  Furthermore,  Allied 
states  that  it  does  not  intend  now  to 
reenter  the  market. 

Accordingly,  it  is  hereby  ordered  that 
the  proceeding  be,  and  it  hereby  is, 
reopened  and  the  order  modified  to 
relieve  Allied  of  its  compliance 
obligations  under  Paragraph  III  and  IV. 

By  direction  of  the  Commission. 
Emily  K  Rock 
Secretary 
[FR  Doc.  87-20758  Filed  9-9-87;  8:45  am] 

BILLING  COOE  STSO-OI-M 


DEPARTMENT  OF  JUSTICE 
28  CFR  Part  16 
lAtfy  Gen.  Order  No.  1215-87] 
List  of  Field  Offices 

AGENCY:  Antitrust  Division.  Department 

of  Justice. 

ACTKM*:  Final  rule. 


summary:  Pursuant  to  5  U.S.C.  552(a)(1), 
each  agency  is  required  to  publish  a  list 
of  its  field  offices.  The  purpose  of  this 
order  is  to  comply  with  these 
requirements  of  the  Freedom  of 
Information  Act  so  that  the  public  can 
be  better  served. 

EFFECTIVE  DATE:  September  10,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leo  D.  Neshkes;  FOIA/PA  Control 
Officer  Antitrust  Division.  Room  3232; 
10th  &  Pennsylvania  Avenue,  NW.. 
Washington,  DC  20530;  (202)  633-2692. 
This  is  not  a  toll-free  number. 

SUPPLEHKNTARY  INFORMATION:  In 

accordance  with  5  U.S.C.  605{b),  I 
hereby  certify  that  this  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities.  It  is 
not  a  major  rule  within  the  meaning  of 
Exec.  Order  No.  12291. 

List  of  Subjects  in  28  CFR  Part  16 

Administrative  practice  and 
procedure. 

By  virtue  of  tlie  authority  vested  in  me  by 
28  U.S.C.  509  and  5  U.S.C.  301  and  552,  it  ia 
hereby  ordered  as  follows: 

PART  16— [AMENDEDl 

1.  The  authority  citation  for  Part  16 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301,  552,  552a,  552btg). 
553;  18  U.S.C.  4203(a)(1):  28  U.S.C.  509,  510, 
534;  31  U.S.C.  9701. 

2.  Appendix  I  to  Part  16  is  amended  by 
adding  the  following  offices  at  the  end  of 
the  list: 


Field  Offices 

Antitrust  Division: 
Richard  B.  Russell  Building,  75  Spring  Street, 

SW.,  Suite  1394,  Atlanta,  Georgia  30303, 

(404) 331-7100 
John  C.  Kluczynski  Building.  230  South 

Dearborn  Street,  Room  3820,  Chicago, 

Illinois  60604,  (312)  353-7530 
995  Celebrezze  Federal  Building.  1240  East 

9th  Street,  Cleveland,  Ohio  44199-2089. 

(216)  522-4070 
Earle  Cabell  Federal  Building,  1100 

Commerce  Street,  Room  8C6.  Dallas,  Texas 

75242.  (214)  767-8051 
26  Federal  Plaza,  Room  3630,  .New  York,  New 

York  10278-0096,  (212)  264-0390 
11400  U.S.  Courthouse.  601  Market  Street. 

Philadelphia.  Pennsylvania  19106.  (21.5) 

597-7405 
450  Golden  Gate  Avenue.  Box  36046,  San 

Francisco,  Catifomia  94102.  (415)  55&-6.30O 

Date:  August  28.  1987. 

Arnold  I.  Burns, 

Acting  Attorney  General 

[FR  Doc.  87-20716  Filed  9-9-87;  8:45  am  J 
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EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

29CFRPart  1601 

706  Agencies;  Designation 

agency:  Equal  Employment  Opportunity 

Commission. 

ACTION:  Final  rule;  amendment. 


summary:  The  Equal  Employment 
Opportunity  Commission  amends  its 
regulations  designating  certam  State 
and  local  fair  employment  practices 
agencies  (706  Agencies]  so  that  they 
may  handle  employment  discrimination 
charges,  within  their  jurisdictions,  filed 
with  the  Commission.  Publication  of  this 
amendment  effectuates  the  designation 
of  the  Lee  County  (Florida)  Department 
of  Equal  Opportunity  as  a  706  Agency. 
EFFECTIVE  DATE:  September  10, 1987. 
FOR  FURTHER  INFORMATION  CONTACr 
Beatrice  Rivers,  Equal  Employment 
Opportunity  Commission,  Office  of 
Program  Operations,  Systemic 
Investigations  and  Individual 
Com.pliance  Programs,  2401  E  Street 
NVV.,  Washington,  DC,  20507,  telephone 
(202)  634-6806. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  29  CFR  Part  1601 

Administrative  practice  and 
procedure,  Equal  employment 
opportunity.  Intergovernmental 
relations. 

PART  1601— [AMENDED] 

1.  The  authority  citation  for  Part  1601 

is  revised  to  read  as  follows: 
Authority:  42  H  S  C  2000e  to  2000e-17. 

§  1601.74    lAmended) 
Accordingly,  29  CFR  Part  1601  is 

amended  in  §  1601.:'4(a)  by  adding  in 

alphabetical  order,  the  Lee  County 

(Florida)  Department  of  Equal 

Opportunity. 

Signed  at  Washington,  DC,  this  26th  day  of 
August  1987. 

For  the  Commission. 

lames  H.  Troy, 

Director,  Office  of  Program  Operations. 

IFR  Doc.  87-20616  Filed  9-9-87:  8:45  am| 
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29  CFR  Part  1601 

706  Agencies;  Designation 

AGENCY:  Equal  Employment  Opportunity 

Commission. 

ACTION:  Final  rule;  amendment. 


summary:  The  Equal  Employment 
Opportunity  Commission  amends  its 
regulations  designating  certain  State 
and  local  fair  e.-nployment  practices 
agencies  (^06  Agencies)  so  that  they 
may  handle  e.T!p!oym,ent  discrimination 
charges,  within  their  jurisdictions,  filed 
with  the  Commission.  Publication  of  this 
amendment  effectuates  the  designation 
of  the  Anderson.  Indiana  Human 
Relations  Commission  as  a  "06  .Agency. 
EFFECTIVE  DATE:  September  10,  1987 
FOR  FURTHER  INFORMATION  CONTACT: 
Beatrice  Rivers.  Equal  Employment 
Opportunity  Commission,  Office  of 
Program  Operations.  Systemic 
Investigations  and  Individual 
Compliance  Programs.  2401  E  Street, 
NW.,  Washington.  DC  2050",  telephone 
(202)634-6806. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  29  CFR  Part  1601 

Administrative  practice  and 
procedure.  Equal  employment 
opportunity.  Intergovernmental 
relations. 

1.  The  authority  citation  for  Part  1601 
continues  to  read  as  follows: 
Authoritj':  42  U.S.C.  2000e  to  2000e-17. 

PART  1601— (AMENDED] 
§  1601.74     [Amended] 

Accordingly.  29  CI-"R  Part  1601  is 
amended  in  §  16C:.74(a)  by  adding  in 
alphabetical  order,  the  Anderson, 
Indiana  Human  Relations  Commission. 

Signed  at  Washington,  DC,  this  24th  day  of 
August,  1987. 

For  the  Commission. 

James  H.  Troy. 

Director,  Office  of  Program  Operations. 
[FR  Doc.  87-20548  Filed  9-9-87;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  59 

(DOD  Directive  7330.1  J 

Voluntary  Military  Pay  Allotments 

AGENCY;  Office  of  the  Secretary  of 
D(  frnse,  DOD. 
ACTION:  Final  rule. 


SUMMARY:  This  rule  updates  guidance 
on  voluntary  military  pay  allotments 
from  the  pay  and  allowances  of  active 
duty  and  retired  service  members. 
DATES:  Effective  date:  September  3, 
1987.  Comments  must  be  received  30 
days  from  publication. 


FOR  FURTHER  INFORMATION  CONTACT; 

Mr.  James  T.  [asii-.sk;,  Qff.ce  of  the 
Deputy  Assistant  Secretary  of  Defense 
(Management  Svstems),  Washington, 
DC  20301-1100.  Telephone  202-697-0536. 

SUPPLEMENTARY  INFORMATION:  The  prior 


publication  of  !h 


was  made  on 


April  8, 1982  147  FR  15124).  Since  the 
changes  in  this  part  are  administrative 
in  nature,  public  comments  were  not 
sought  prior  to  release  of  the  final  rule. 
Written  comments  may  be  submitted  to 
the  addressee  above  DOD  reserves  the 
right  to  acknowledge  or  to  respond  to 
individual  comments  directly  or  address 
all  comments  through  the  Federal 
Register. 

Executive  Order  12291 

DOD  has  determined  that  this  rule  is 
not  a  major  rule  for  the  purpose  of  E.O. 
12291,  because  it  is  not  likely  to  have  an 
annua]  effect  on  the  economy  of  $100 
million  or  more,  and  therefore,  does  not 
require  a  regulatorv'  impact  on  analysis. 

Paperwork  Reduction  Act 

This  rule  imposes  no  information 
requirements. 

Regulatory  Flexibihty  .^cl  of  1980 

I  certify  that  this  rule  shall  be  exempt 
from  the  requirements  under  5  U.S.C. 
601-612  In  addition,  the  rule  does  not 
have  a  significant  economic  effect  on 
small  entities  as  defined  in  the 
Regulatory  Flexibility  Act. 

Copies  of  this  Directive  and  other 
DOD  publications  referenced  in  this 
Directive  may  be  obtained  from  the  U.S. 
Naval  Publications  and  Forms  Center, 
5801  Tabor  Avenue,  Philadelphia,  PA 
19120. 

List  of  Subjects  in  32  CFR  Part  39 

Military  personnel.  Wages. 

Accordingly,  32  CFR  Part  59  is  revised 

to  read  as  follows: 

PART  59— VOLUNTARY  MILITARY 
PAY  ALLOTMENTS 

Set 

59.1  Purpose. 

59.2  Applicability. 

59.3  Policy. 

59.4  Responsibilities. 
Authority:  37  U  B.C.  Chapter  13. 

§  59.1     Purpose. 

This  part  updates  the  policies  that 
implement  Title  37  of  United  States 
Code,  Chapter  13  and  govern  voluntary 
allotments  of  pay  and  allowances  for 
active  and  retired  members, 

§  59.2     Applicability. 

This  part  applies  to  the  Office  of  the 
Secretary  of  Defense  and  the  Military 
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Di'partniiMits.  The  term  "Military 
Service,"  hs  used  herein,  refers  to  the 
Army,  Navy,  Air  Force,  and  Marine 
Corps. 

§  59.3    Policy. 

[h]  General.  (1)  The  vohintary 
allotment  system  is  provided  primarily 
as  a  means  to  assist  military  members  in 
accommodating  their  personal  and 
f.imily  financial  responsibilities  to  the 
exigencies  of  military  service.  It  is  a 
convenience  and  privilege  not  to  be 
exploited  or  abuseii.  To  avoid 
unjustifiable  expense  to  the 
Government,  its  use  shall  be  limited  to 
the  purposes  outlined  in  the  following 
p.iraariiphs. 

(2)  All  existing  approved  registered 
allotments  of  military  pay  and 
allowances  for  active  duty  and  retired 
members  that  were  authorized 
previously  by  this  part  at  the  time 
registered  may  be  continued  as 
approved  allotments.  However,  if  any 
such  allotments  are  discontinued,  they 
may  not  be  reestablishi^d  except  as  a 
new  allotment  in  arrord.'ince  with  the 
requirements  of  this  part.  Any  change  in 
the  allotment  that  is  initiated  by  the 
service  member  is  considered  a 
discontinuance,  except  those  that  are 
beyond  the  control  of  the  service 
nii-mher. 

(:i)  Changes  beyond  the  control  of  the 
service  member  are  changes  that  are  of 
an  administrative  nature  dictated  by 
events  incidental  to  the  purpose  of  the 
allotment.  Examples  of  administrative 
changes  that  are  beyond  the  control  of 
the  service  member  are:  name  and 
address  changes  by  the  payee  or  amount 
changes  due  to  contractual  oblig.ttion 
existing  at  the  time  the  allotm.ent  was 
executed,  such  as  a  mortgage  payment 
change  because  of  a  variable  rate 
mortgage  or  changing  escrow 
requirements,  .'\lthough  the  changes 
given  above  do  not  constitute  a 
discontinuance,  such  administrative 
changes  that  adjust  the  amount  of  the 
allotment  shall  be  accepted  only  when 
communicated  by  the  service  member 
on  a  new  allotment  request. 
Discontinuance  occurs  with  any 
mortgage  refinancing  action. 

(4)  A  change  in  allotment  uiitiated  by 
an  organizational  allottee  may  be 
accepted  when  the  change  is 
documented  properly,  is  of  an 
administrative  nature,  and  does  not 
increase  the  amount  allotted. 

(b)  Active  Military  Service.  Voluntary 
allotments  of  military  pay  and 
allowances  of  service  members  in  active 
military  service  shall  be  limited  to  the 
following: 

(1 )  The  purchase  of  U.S.  savings 
bonds. 


(2)  The  payment  of  premiums  for 
insurance  on  the  life  of  the  allotter. 
including  U.S.  Government  Life 
Insurance,  National  Service  Life 
Insurance.  Veterans  Group  Life 
Insurance,  Navy  Mutual  Aid  insurance. 
Army  Mutual  Aid  Insurance,  and 
i;ommerciul  life  insurance. 

(i)  Allotments  for  insurance  on  the 
lives  of  a  spouse  or  children. 

(ii)  Allotments  for  health,  accident,  or 
hospitalization  insurance  or  other 
contracts  that,  as  a  secondary  or 
incidental  feature,  include  insurance  on 
the  lift  .)f  the  service  member  are  not 
authorized 

(iii)  Requests  to  initiate  commercial 
life  insurance  allotments  shall  be 
processed  only  after  compliance  with 
requirements  of  32  CFR  Part  276. 

(3)  The  repayment  of  loans  to  the 
Navy  Relief  Society,  Army  Emergency 
Relief,  Air  Force  Aid  Society,  and 
American  Red  Cross. 

(4)  Allotments  to  a  spouse,  former 
spouses,  other  dependents,  and  relatives 
who  are  not  designated  legally  as 
dependents.  The  payment  of  such  an 
allotment  to  a  financial  institution  or 
association  shall  not  deprive  a  service 
member  of  the  use  of  the  allotments 
authorized  by  §  59.3(b)(6). 

(5)  The  voluntary  liquidation  of 
indebtedness  to  the  United  States. 

(i)  This  includes  indebtedness 
incurred  by  reason  of  defaulted  notes 
insured  by  the  Federal  Housing 
Administration  or  guaranteed  by  the 
Veterans  Administration  (VA);  payment 
of  amounts  doe  under  the  Retired 
Serviceman's  Family  Protection  Plan,  in 
the  case  of  retired  service  members 
serving  on  active  duty;  payment  of 
delinquent  Federal  income  taxes;  and 
other  indebtedness  to  any  department  or 
agency  of  the  U.S.  Government,  except 
to  the  department  paying  the  service 
member. 

(ii)  This  includes  repayment  of  debts 
owed  to  an  organization  for  f   ■>ds 
administered  on  behalf  of  the  U.S. 
Government  and  any  such  debts 
assigned  to  a  collection  agency. 

(6)  The  payment  to  a  financial 
organization  for  credit  to  an  account  of 
the  service  member.  A  financial 
organization  is  any  bank,  savings  bank, 
savings  and  loan  association  or  similar 
institution,  or  Federal  or  state  chartered 
credit  union.  Monies  thus  credited  to  the 
service  member's  account  may  then  be 
used  for  any  purpose  in  accordance  with 
the  desires  and  direction  of  the  service 
member.  No  more  than  two  such 
allotments  under  this  paragraph  shall  be 
allowed  any  service  member  at  any  one 
time. 

(7)  Repayment  of  loans  obtained  for 
the  purchases  of  a  home,  including  a 
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mobile  home  or  house  trailer  used  as  a 
residence  by  the  service  member.  This 
does  not  authorize  repayment  of  loans 
for  business  purposes  or  for  additions  or 
improvements  to  homes,  mobile  homes, 
or  house  trailers.  Allotments  authorized 
herein  are  in  addition  to  those 
authorized  under  §  59.3(bj(6).  Only  one 
such  allotment  shall  be  allowed  any 
service  member  at  any  one  time. 

(8)  Charitable  contributions  to  the 
following: 

(i)  A  Combined  Federal  Campaign,  in 
accordance  with  DOD  Directive  5035.1. 
"Fund-Raising  Within  the  Department  of 
Defense,"  April  7, 1978,  and  DOD 
Instruction  5035.5.  "DoD  Combined 
Federal  Campaign-Overseas  Areas 
(CFC-OA),"  August  23.  1978. 

(ii)  .Army  F.mprgency  Relief,  Navy 
Relief  Society,  or  affiliates  of  the  Air 
Force  Assistance  Fund. 

(9)  Deposits  to  the  account  of  a 
service  member  participating  in  the 
Uniformed  Services  Savings  Deposit 
Program  under  10  U.S.C.  1035.  This 
program  is  limited  to  service  members  in 
a  missing  status  as  a  result  of  the 
Vietnam  conflict. 

(10)  Allotments  to  the  VA  for  deposit 
to  the  Post-Vietnam  Era  Veterans 
Education  Account  within  the  periodic 
and  cumulative  depository  limitations 
specified  in  DOD  Directive  1322.8, 
"Voluntary  Educational  Programs  for 
Military  Personnel,"  July  23,  1987.  Once 
authorized  by  the  service  member,  the 
allotments  must  run  a  minimum  of  12 
consecutive  months,  unless  the  service 
member  suspends  participation  or 
disenrolls  from  the  program  because  of 
personal  hardship 

(11)  Payment  of  delinquent  state  or 
local  income  or  employment  taxes. 

(12)  Dental  and  health  insurance 
allotments  for  the  benefit  of  the  families 
of  service  members. 

(c)  Retired  Military  Personnel.  (1 ) 
Voluntary  allotments  be  service 
members  receiving  retired  or  retainer 
pay  shall  be  limited  to  the  following: 

(i)  Purchase  of  US.  savings  bonds. 

(ii)  Payment  of  premiums  for 
insurance  on  the  life  of  the  service 
member  including  U.S.  Government  Life 
Insurance,  National  Service  Life 
Insurance,  Veterans  Group  Life 
Insurance,  .Navy  Mutual  Aid  Insurance, 
Army  Mutual  Aid  Insurance,  and 
commercial  life  insurance,  subject  to  the 
limitations  prescribed  in  §  59.3(b)(2)  (i) 
and  (ii). 

(iii)  Voluntary  liquidation  of 
indebtedness  to  the  United  States, 
subject  to  the  limitations  prescribed  in 
§  .59.3(b)(5)-         I 

(iv)  Allotments  to  a  spouse,  former 
spouse,  and/or  children  of  the  retired 


Federal  Register  /  Vol.  52.  .\q.  175  /  Thursday.  Sepiembt-r  1(3    1987   /  Rules  and  Regulations 


service  member  having  a  permanent 
residence  other  than  that  of  the  retired 
service  member. 

(v)  Charitable  contributions  to  the 
Army  Emergency  Relief,  Navy  Relief 
Society,  or  affiliates  of  the  Air  Force 
Assistance  Fund. 

(vi)  The  repayment  of  loans  to  the 
Army  Emergency  Relief.  Navy  Relief 
Society,  Air  Force  Aid  Society,  or 
American  Red  Cross. 

(2)  To  assist  personnel  in  the 
transition  from  active  duty  to  retired 
status,  all  allotments  authorized  for 
active  duty  service  members  may  be 
continued,  except  those  allotments  in 
§  5g.3(b)(8)!i).  (9)  and  (10).  However,  if 
an  allotment  continued  from  active  duty, 
but  not  authorized  by  §  59.3(cl{l)  is 
discontinued  by  the  retiree,  such  an 
allotment  may  not  be  reestablished. 

(d)  Exclusinns  and  Restrictions.  (1) 
The  amount  of  pay  and  allowances  that 
may  be  allotted  shall  exclude  amounts 
required  to  be  withheld  for  taxes, 
liquidations  of  indebtedness  detennined 
under  applicable  provisions  of  law  to  be 
chargeable  against  the  service  member's 
pay  account,  or  required  premiums  on 
Servicemen's  Group  Life  Insurance. 

(2)  The  total  amount  that  may  be 
allotted  shall  comply  with  the 
restrictions  m  the  DOD  Military  Pay  and 
Allowances  Entitlements  Manual  and 
DOD  1340.12-M,  "DOD  Military  Retired 
Pay  Manual." 

(ej  Control  and  Use  of  Forms.  (1 ) 
Allotment  requests  shall  be  accepted 
only  on  authorized  allotment  forms. 
unless  otherwise  provided  in  this  part. 
Supplies  of  allotment  forms  shall  not  be 
m.ade  available  to  nonT'ederal 
organizations,  except  that  each  Military 
Department  may  authorize  issuance  of 
forms  to  the  Army  Emergency  Relief, 
Navy  Relief  Society,  the  Air  Force  Aid 
Society,  and  American  Red  Cross. 

(2)  Active  duty  enlisted  service 
members  shall  sign  the  allotment 
authorization  form  in  the  presence  of  the 
service  member's  commanding  officer, 
personnel  or  disbursing  officer,  or  one  of 
their  representative  who  shall  witness 
the  signature.  The  Military  Departments 
may  waive  this  requirement  for  senior 
enlisted  service  members  and  loan 
repayment  allotments  payable  to  the 
Army  Emergency  Relief,  Navy  Relief 
Society,  the  Air  Force  .Aid  Society,  and 
American  Red  Cross. 

(3)  Charitable  contribution  allotment 
requests  by  enlisted  members  may  be 
accepted  without  a  witnessing  official. 
when  submitted  on  contribution  forms  ;n 
accordance  with  DOD  Directive  5035.1 
and  DOD  Instruction  5035.5. 

(4)  Retired  military  personnel  need  not 
submit  allotment  requests  on  the 
prescribed  forms.  A  signed  personal 
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letter  may  be  used  to  support  an 
allotment  request,  change,  or 
cancellation  by  retired  military  members 
as  long  as  all  required  information  is 
provided. 

§  59.4    Responsibilities. 

(a)  The  .Assistant  Secretary  of  Defense 
(Comptroller)  shall  exercise  primary 
management  responsibility  for  the 
voluntary  military  pay  allotment 
program  and  provide  assistance  to  the 
Military  Di-partments  in  the  form  of 
instructions,  requirements,  reviews,  and 
other  guidance. 

(b)  The  Secretaries  of  the  Military 
Departments  shall  ensure  that  this  part 
is  implemented  by  the  Military  Services 
concerned. 

Linda  M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 

Officer  Department  of  Defense. 

September  4, 1987. 

|FR  Doc  87-20838  Filed  9-9-87:  8:45  am] 
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VETERANS  ADMINISTRATION 
38  CFR  Part  36 

Increase  in  Maximum  Permissible 
interest  Rates  on  Guaranteed 
Manufactured  Home  Loans,  Home  and 
Condominium  Loans,  and  Home 
Improvement  Loans 

AGENCY:  Veterans  Administration. 
action:  Final  regulations. 

summary:  The  VA  (Veterans 

Administration)  is  increasing  the 
maximum  interest  rates  on  guaranteed 
manufactured  home  unit  loans,  lot  loans, 
and  combination  manufactured  home 
unit  and  lot  loans.  In  addition,  the 
n-.dximum  interest  rates  applicable  to 
fixed  priyment  and  graduated  payment 
home  and  condominium  loans,  and  to 
home  improvement  and  energy 
conservation  loans  are  also  increased. 
These  increases  are  necessary  because 
previous  rates  were  not  competitive 
enough  to  induce  lenders  to  m.ake 
guaranteed  or  insured  home  loans 
without  substantial  discounts,  or  to 
make  manufactured  home  loans.  The 
increase  in  the  interest  rates  will  assure 
a  continuing  supply  of  funds  for  home 
mortgages,  home  improvement  and 
nianufartured  home  loans. 
EFFECTIVE  DATE:  Sep'embt^r  fi,  iwr. 
FOR  FURTHER  INFORMATION  CONTACT: 

\)r.  Gforge  D.  Moerman.  Loan  Guaranty 
Service  (264),  Department  of  Veterans 
Benefits,  Veterans  Administration,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420  (202-233-3042). 


SUPPLEMEJi<TARV  INFORMATION:  The 

Aaministrator  is  required  by  section 
1819(0,  Title  38,  United  States  Code,  to 
establish  n.dximum  interest  rates  for 
manufactured  home  loans  guaranteed  by 
the  VA  as  he  finds  the  manufactured 
home  loan  capital  markets  demand. 
Recent  market  indicators — including  the 
prime  rate,  the  general  increase  in 
interest  rates  charged  on  conventional 
manufactured  home  loans,  and  the 
increase  in  other  short-term  and  long- 
term  interest  rates— have  shown  that  the 
manufactured  home  capital  markets 
have  become  m.ore  restrictive.  It  is  now 
necessary  to  increase  the  interest  rates 
on  manufactured  home  unit  loans,  lot 
loans,  and  combination  manufactured 
home  unit  and  lot  loans  in  order  to 
assure  an  adequate  supply  of  funds  from 
lenders  and  investors  to  make  these 
types  of  VA  loans. 

The  Administrator  is  also  required  by 
section  1803jc).  Title  38.  United  States 
Code,  to  establish  maximum  interest 
rates  for  home  and  condominium  loans, 
including  graduated  pa\ment  mortgage 
loans,  and  for  loans  for  home 
improvement  purposes.  Recent  market 
indicators — including  the  rate  of 
discount  charged  by  lenders  on  VA 
loans  and  the  general  increase  in 
interest  rates  charged  bv  lenders  on 
conventional  loans,  have  shown  that  the 
mortgage  money  market  has  become 
more  restrictive.  The  maximum  rates  in 
effect  for  VA  guaranteed  home  and 
condominium  loans  and  those  for  energy 
conservation  and  home  improvement 
purposes  have  not  been  sufficiently 
competitive  to  induce  private  sector 
lenders  to  make  these  types  of  VA 
guaranteed  or  insured  loans  without 
imposing  substantial  discounts.  To 
assure  a  continuing  supply  of  funds  for 
home  mortgages  through  the  VA  loan 
guaranty  program,  it  has  been 
determined  that  an  increase  in  the 
maximum  pe.Tnissible  rates  applicable 
to  home  and  improvement  loans  is 
necessary.  The  increased  return  to  the 
lender  will  make  VA  loans  competitive 
with  other  available  investments  and 
assure  a  continuing  supply  of  funds  for 
guaranteed  and  insured  mortgages. 

Regulatory  Flexibility  .\ct/ Executive 

Order  12291 

For  the  reas jns  discussed  in  the  May 
7, 1981  Federal  Register.  (46  FR  25443),  it 
has  previous])  been  determined  that 
final  regulations  of  this  type  which 
change  the  maximum  interest  rates  for 
loans  guaranteed,  insured,  or  made 
pursuant  to  Chapter  37  of  Title  38, 
United  States  Code,  are  not  subject  to 
the  provisions  of  the  Regulatory 
Flexibility  Act,  5  U.SC  601  through  612. 
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Thtse  regulatory  amendments  have 
also  tieen  reviewed  under  the  provisions 
of  Executive  Order  12291.  The  VA  finds 
that  they  do  not  come  within  the 
definiuon  of  a  "major  rule"  as  defined  in 
that  Order.  The  existing  process  of 
iiifiirmal  consultation  among 
representatives  within  the  Executive 
Office  of  the  President.  O.MB.  the  VA 
and  the  Department  of  Housing  and 
Urban  Development  has  been 
determined  to  be  adequate  to  satisfy  the 
intent  of  this  Executive  Order  for  this 
category  of  regulations.  This  alternative 
consultation  process  permits  timely  rate 
adjustments  with  minima!  risk  of 
premature  disclosure.  In  summary,  this 
consultation  process  will  fulfill  the 
intent  of  the  Executive  Order  while  still 
permitting  compliance  with  statutory' 
responsibilities  for  timely  rate 
ad|ustmerits  and  a  stable  flow  of 
mortgage  credit  at  rates  consistent  with 
the  market. 

These  final  regulations  come  within 
exceptions  to  the  general  VA  policy  of 
prior  piiblication  of  proposed  rules  as 
contained  in  38  CFR  1.12.  The 
publication  of  notice  of  a  regulatory 
change  in  the  V.A  maximum  interest 
rates  for  VA  guaranteed,  insured,  and 
direct  home  and  condominium  loans, 
loans  for  energy  conservation  and  other 
home  improvement  purposes,  and  loans 
for  manufactured  home  purposes  would 
create  an  acute  shortage  of  funds 
pending  the  final  rule  publication  date 
which  would  necessarily  be  more  than 
30  days  after  publication  in  proposed 
form.  Accordingly,  it  has  been 
determmed  that  publication  of  proposed 
regulations  prior  to  publication  of  final 
regulations  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest. 

(Catalog  of  Fedefdl  Domestic  Assistance 
Program  numbers.  64  1 13.  64  1 14.  and  64.119) 

These  regulations  are  adopted  under 
authority  granted  to  the  Administrator 
by  sections  210(c).  1803(c)(1),  1811(d)(1) 
and  1819  (f)  and  (g)  of  Title  38,  United 
States  Code.  The  regulations  are  clearly 
within  that  statutory  authority  and  are 
consistent  with  Congressional  intent. 

These  increases  are  accomplished  by 
amending  §|  36.4212(a]  (1),  (2),  and  (3). 
and  36.4311  (a),  (b).  and  (c),  and 
36.4503(a),  Title  38,  Code  of  Federal 
Regulations. 

List  of  Subjects  in  38  CFR  Part  36 

Condominiums,  Handicapped, 
Housing,  Loan  programs — housing  and 
community  development,  Manufactured 
Humes.  Veterans. 


Approved:  September  4, 1987. 
Thomas  K.  Tumage, 

Administrator 

38  CFR  Part  36.  Loan  Guaranty,  is 
amended  as  follows: 

PART  36— [AMENDED] 

1.  In  §  36.4212.  paragraph  (a)  is 
revised  as  follow/s: 

§  36.4212    Interest  rates  and  late  charges. 

(a)  The  interest  rate  charged  the 
borrower  on  a  loan  guaranteed  or 
insured  pursuant  to  38  U.S.C.  1319  may 
not  exceed  the  following  maxima  except 
on  loans  guaranteed  or  insured  pursuant 
to  guaranty  or  insurance  commitments 
issued  by  tlie  Veterans  Administration 
prior  to  the  respective  effective  date:  (38 
U.S.C.  1819(f)). 

(1)  Effective  September  8. 1987, 13 
percent  simple  interest  per  annum  for  a 
loan  which  finances  the  purchase  of  a 
manufactured  home  unit  only. 

(2)  Effective  September  8, 1987, 12 Vz 
percent  simple  interest  per  annum  for  a 
loan  which  finances  the  purchase  of  a 
lot  only  and  the  cost  of  necessary  site 
preparation,  if  any. 

(3)  September  8. 1987,  IZ'A  percent 
simple  interest  per  annum  for  a  loan 
which  will  finance  the  simultaneous 
acquisition  of  a  manufactured  home  and 
a  lot  and/or  the  site  preparation 
necessary  to  make  a  lot  acceptable  as 
the  site  for  tfee  manufactured  home. 

*         «         •         *         * 

2.  §  36.4311.  paragraphs  (a),  (b).  and 

(c)  are  revised  as  follows: 

§36.4311     Interest  rates. 

(a)  Excepting  loans  guaranteed  or 
insured  pursuant  to  guaranty  or 
insurance  commitments  issued  by  the 
VA  which  specify  an  interest  rate  in 
excess  of  IOV2  per  centum  per  annum, 
effective  September  8. 1987,  the  interest 
rate  on  any  home  or  condominium  loan, 
other  than  a  graduated  payment 
mortgage  loan,  guaranteed  or  insured 
wholly  or  in  part  on  or  after  such  date 
may  not  exceed  10  per  centum  per 
annum  on  the  unpaid  principal  balance. 
(38  U.S.C.  1803(c)(1)) 

(b)  Excepting  loans  guaranteed  or 
insured  pursuant  to  guaranty  or 
insurance  commitments  issued  by  the 
VA  which  specify  an  interest  rate  in 
excess  of  \0%  per  centum  per  annum, 
effective  September  8.  1937,  the  interest 
rate  of  any  graduated  payment  mortgage 
loan  guaranteed  or  insured  wholly  or  in 
part  on  or  after  such  date  may  not 
exceed  10^4  per  centum  per  annum.  (38 
U.S.C.  1803(c)(1)) 

(c)  Effective  September  8,  1987,  the 
interest  rate  on  any  loan  solely  for 
energy  conservation  improvements  or 


other  alterations,  improvements  or 
repairs,  which  is  guaranteed  or  insured 
wholly  or  in  part  on  or  after  such  date 
may  not  exceed  12  per  centum  per 
annum  on  the  unpaid  principal  balance. 
(38  U.S.C.  1803(c)(1)) 

***** 

3.  In  §  36.4503.  paragraph  (a)  is 
revised  as  follows: 

§  36.4503     Amount  and  amortization. 

(a)  1  he  original  principal  amount  of 
any  loan  made  on  or  after  October  1, 
1900.  shall  not  exceed  an  amount  which 
bears  the  same  ratio  to  S33,000  as  the 
amount  of  the  guaranty  to  which  the 
veteran  is  entitled  under  38  U.S  C.  1810 
at  the  time  the  loan  is  made  bears  to 
$27,500.  This  limitation  shall  not 
preclude  the  making  of  advances, 
otherwise  proper,  subsequent  to  the 
making  of  the  loan  pursuant  to  the 
provisions  of  §  36.4511.  Except  as  to 
home  improvement  loans,  loans  made 
by  the  VA  shall  bear  interest  at  the  rate 
of  IOV2  percent  per  annum.  Loans  solely 
for  the  purpose  of  energy  conservation 
improvements  or  other  alterations, 
improvements,  or  repairs  shall  bear 
interest  at  the  rate  of  12  percent  per 
annum.  (38  U.S.C.  1811(dl(l)  and  (2){A)) 

***** 

[FR  Doc.  87-20864  Filed  &-9-87:  8:45  amj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  228 

[OW-6-FRL-3257-91 

Ocean  Dumping;  Designation  of  Sites 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  EPA  today  designates  four 
existing  dredged  material  disposal  sites 
("the  Sabine-Neches  sites ')  located  in 
the  Gulf  of  Mexico  offshore  of  Texas 
Point  and  Louisiana  Point  for  the 
continued  disposal  of  dredged  material 
removed  from  the  Sabine-Neches 
Waterway.  This  action  is  necessary  to 
provide  acceptable  ocean  dumping  sites 
for  the  current  and  future  disposal  of 
this  material.  This  final  site  designation 
is  for  an  indefinite  period  of  time  but  is 
subject  to  continued  monitoring  in  order 
to  insure  that  unacceptable  adverse 
environmental  impacts  do  not  occur. 

date:  This  designation  shall  become 
effective  October  13.  1987. 
ADDRESSES:  The  file  supporting  this 
designation  is  available  for  public 


UM  I 
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inspection  at  the  following  locations: 
U.S.  EPA,  Region  VI  (6E-FF),  1445  Ross 
Avenue.  10th  Floor.  Dallds,  Texas 
72202-2733.  Corps  of  Engineers. 
Galveston  District.  444  Barracuda 
Avenue,  Galveston.  Texas  77550. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norm  Thomas  (214)  655-22t>0  or  (FTS) 
255-2260. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  102(c)  of  the  Marine 
Protection.  Research,  and  Sanctuaries 
Act  of  1972,  as  amended,  33  U.S.C.  1401 
et  seq.  ("the  Act"),  gives  the 
Administrator  of  EPA  the  authority  to 
designate  sites  where  ocean  dumping 
may  be  permitted.  On  IJecember  23. 
198t3,  the  Administrator  delegated  the 
authority  to  designate  ocean  dumping 
sites  to  the  Regional  Administrator  of 
the  Region  in  which  the  site  is  located. 
This  site  designation  is  being  made 
pursuant  to  that  authority. 

The  EPA  Ocean  Dumping  Regulations 
(40  CFR  Chapter  I.  Subchapter  H. 
Section  228.4)  state  thai  ocean  dumping 
sites  will  be  designated  bv  publication 
in  Part  228.  A  list  of  "Approved  Interim 
and  Final  Ocean  Dumping  Sites"  was 
published  on  January  11.  1977  (42  FR 
2461  et  seq.)  and  was  extended  on 
August  19.  1985  (50  FR  33338).  That  list 
established  the  four  Sabine-.N'eches  sites 
as  interim  sites. 

B.  EIS  Development 

Section  102(2){c)  of  the  National 
Environmental  Policv  Act  of  1969.  42 
U.S.C.  4321  et  seq..  ("N'EPA")  requires 
that  Federal  agencies  prepare  an 
Environmental  Impact  Statement  (EiS) 
on  proposals  for  major  Federal  actions 
significantly  affecting  the  quality  of  the 
human  environment.  While  .\EPA  does 
not  apply  to  EPA  activities  of  this  type, 
EP.A  has  voluntarily  committed  to 
prepare  ElSs  in  connection  with  ocean 
dumping  site  designations  such  as  this 
(39  FR  16186,  May  7.  1974). 

EPA  has  prepared  a  Draft  and  Final 
Environmental  Impact  Statement 
entitled  "Environmental  Impact 
Statement  (EIS)  for  the  Sabine-Neches. 
Texas  Dredged  Material  Ocean  Disposal 
Site  Designation.  '  On  August  20.  1982.  a 
notice  of  availability  of  the  Draft  EIS  for 
public  review  and  comment  was 
published  in  the  Federal  Register  (47  FR 
36468).  The  public  com.ment  period  on 
this  Draft  EIS  closed  October  4,  1982. 
The  Agency  received  11  comments  on 
the  Draft  EIS  and  responded  to  them  in 
the  Final  EIS.  Edilonai  or  factual 
corrections  required  by  the  comments 
were  incorporated  in  the  text  and  noted 
in  the  Agency's  response.  Comments 


which  could  not  be  appropnatelv 
treated  as  text  changes  were  addressed 
point  by  point  m  the  Final  EIS.  foliovving 
the  letters  of  comment.  On  Apnl  1. 1983. 
a  notice  of  availability  of  the  Final  EIS 
for  public  review  and  comment  was 
published  in  the  Federal  Register  (48  FR 
14037).  The  public  comment  period  on 
the  Final  EIS  closed  on  May  9.  1983.  One 
comment  was  received  on  the  Final  EIS 
which  favored  final  designation  of  the 
existing  sites.  The  EIS  is  available  for 
review  at  the  addres.ses  given  above. 

The  action  discussed  m  the  EIS  is 
designation  for  continuing  use  of  ocean 
disposal  sites  for  dredged  material.  The 
purpose  of  the  designation  is  to  provide 
an  environmentally  acceptable  location 
for  ocean  disposal.  The  appropriateness 
of  ocean  disposal  is  determined  on  a 
case-by-case  basis  as  part  of  the  process 
of  issuing  permits  for  ocean  disposal. 
The  EIS  discussed  the  need  for  the 
action  and  examined  ocean  disposal 
sites  and  alternatives  to  the  proposed 
action.  Land  based  disposal  alternatives 
were  examined  in  a  previously 
published  EIS  and  the  analysis  was 
updated  in  a  memorandum  to  the  Record 
(March  18,  1987)  by  the  Corps  of 
Engineers.  The  nearest  available  land 
disposal  area  is  600  acres  in  size  and  is 
located  6  miles  away  from  the 
shoreward  end  of  the  project  and  over 
23  miles  from  the  seaward  end.  Because 
of  the  high  costs  of  transport  as  well  as 
the  limited  capacity  of  the  area,  this 
alternative  is  not  feasible.  Also  since  the 
surrounding  land  areas  are  wetlands, 
development  and  use  of  a  suitably  sized 
replacement  area  would  result  in  a 
significant  loss  of  quality  wetlands. 

Three  ocean  disposal  alternatives — a 
shallow  water  area  (including  the 
proposed  sites),  a  mid-shelf  area  and  a 
deepwater  area — we.'-e  evaluated.  The 
m.id-shelf  area  contained  numerous 
fixed  structures  (e.g.,  oil  platforms) 
presenting  navigational  hazards  to  the 
hopper  dredge  used  and  increasing  the 
possibility  of  collisions  and  oil  spills. 
Both  the  mid-shelf  and  deepwater  areas 
involved  increased  transportation  costs. 
Because  of  safety  and  economic 
disadvantages  and  due  to  a  lack  of 
environmental  benefit,  the  mid-shelf 
area  and  the  deepwater  area  were 
eliminated  from  further  consideration. 
The  EIS  evaluates  the  suitability  of 
ocean  disposal  areas  for  final 
designation  and  is  based  on  a  disposal 
site  environmental  study.  The  study  and 
final  designation  process  are  being 
conducted  in  accordance  with  the  Act, 
the  Ocean  Dumping  Regulations,  and 
other  applicable  Federal  environmental 
legislation. 

In  accordance  with  the  requirements 
of  Section  7  of  the  Endangered  Species 


Act.  EPA  requested  a  list  of  species  that 
may  be  affected  from  the  US.  Fish  and 
Wildlife  (FWS!  and  the  .National  Marine 
Fisheries  Service  (NMFS).  The  FWS 
documented  that  there  were  no 
endangered  or  threatened  species  in  the 
project  area  under  their  jurisdiction.  The 
.NMFS  provided  a  list  of  five  species  of 
sea  turtles  that  may  be  affected  by  the 
proposed  site  designation.  EP.A  prepared 
a  biological  assessment  of  the  effects  of 
disposal  of  dredged  material  on  the 
green,  hawksbill.  loggerhead, 
leatherback.  and  Kemp's  ridley  sea 
turtles.  Based  on  this  assessment,  EPA 
determined  that  the  proposed  action 
does  not  constitute  an  adverse  effect  on 
the  five  listed  species. 

EPA  has  completed  coordination  with 
the  State  of  Louisiana,  Department  of 
Natural  Resources  concerning 
consistency  with  the  Louisiana  Coastal 
Resource  Program.  The  State  indicated 
by  letter  dated  May  14, 1987,  that  the 
project  was  found  to  be  consistent  with 
their  coastal  zone  program. 

This  final  rulemaking  notice  serves 
the  same  purpose  as  the  Record  of 
Decision  required  under  regulations 
promulgated  by  the  Council  on 
Environmental  Quahty  for  agencies 
subject  to  .NEPA. 

C.  Site  Designation 

On  June  11,  1987  (52  FR  22352).  EPA 
proposed  designation  of  these  sites  foi 
the  continuing  disposal  of  dredged 
material  from  the  Sabine-Neches 
Waterway.  The  public  comment  period 
on  this  proposed  action  closed  July  27, 
1987.  Three  comment  letters  were 
received  on  the  proposed  rule.  A  private 
citizen  requested  that  no  dumpmg  of 
dredged  material  be  allowed  stating  that 
ocean  disposal  would  be  harmful  to 
shrimp  reproduction  and  would  interfere 
with  fishing,  shipping  and  recreation. 
The  U.S.  Department  of  Interior  (DOI) 
expressed  concern  about  impacts  to 
fishery  resources,  including  shrimp,  from 
contaminated  sediment  and 
recommended  a  specific  monitoring 
program  be  established  for  sites  3  and  4. 
Tenneco  Oil  Company  provided 
information  on  oil  production  activities 
near  disposal  site  2  and  requested  that 
consideration  be  given  to  limiting 
disposal  to  the  southern  third  of  the  site. 

In  response  to  each  of  these 
comments.  EPA  offers  the  following. 
Interference  with  shipping,  fishing  and 
recreation  from  dredged  material 
disposal  has  been  evaluated.  E^A  has 
concluded  that  site  designation  will  not 
adversely  affect  the  referenced  uses. 
Regarding  the  concern  for  impacts  to 
fishery  resources,  water,  sediment  and 
elutriate  data  as  well  as  bioassavs  and 
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bioaccumulation  assessme^nts  conducted 
to  ddte  at  the  disposal  areas  and  in  the 
channels  indicate  no  adverse  impacts  to 
the  aquatic  environment  from  the 
dredging  and  disposal  operations.  Based 
on  this  historic  data.  EPA  believes  that 
an  intense  monitoring  program  is  not 
warranted.  However,  in  order  to  provide 
adequate  warning  of  environmental 
harm,  a  monitoring  program  for  all  four 
sites  is  proposed.  The  program  will 
consist  of  the  following:  (1)  Assessment 
of  channel  sediment  quality  (i.e.. 
sediment  and  elutriate  chemistry  and 
bioassays  and  bioaccumulation  studies) 
to  determine  if  polluted  material  will  be 
discharged:  (2)  assessment  of  water 
column  and  sediment  quality  of  the 
disposal  sites  (i.e..  sediment  and 
elutriate  chemistry  and  grain-size 
analysis)  to  determine  if  the  quality  of 
water  and  sediment  is  deteriorating  with 
time;  (3)  assessment  of  the  health  of  the 
biological  communities  of  the  sites  and 
down  current  from  the  sites;  and  (4) 
macrobenthic  infauna  sampling.  The 
proposed  monitoring  program  will  be 
specified  in  a  site  management  and 
monitoring  plan  to  be  developed 
between  EPA  and  the  Galveston 
District,  Corps  of  Engineers.  Tenneco's 
request  for  limiting  disposal  in  site  2  will 
be  considered  in  development  of  this 
plan. 

All  four  sites  are  located  along  the 
west  side  of  the  Sabine  Bank  Channel 
and  fairway  in  depths  ranging  from  five 
to  13  meters.  These  sites  receive 
dredged  material  from  the  channel,  and 
the  dredged  material  is  dumped  at  the 
site  closest  to  the  point  of  dredging.  All 
dredging  is  done  by  hopper  dredge.  Four 
sites  are  used  in  order  to  minimize  the 
length  of  time  the  dredges  are  present  in 
the  shipping  channel  and  the  potential 
hazard  to  navigation. 

Site  1  is  located  approximately  16 
nautical  miles  from  shore,  is  triangular 
in  shape  and  occupies  an  area  of 
approximately  2.4  square  nautical  miles. 
Water  depths  within  the  area  average  12 
meters.  The  corner  coordinates  are  as 
follows:  29°2803"  N.,  93'41'14"  \V.; 
29'2611"  N„  93'41'14"  W.;  29''2611"  N., 
93  4411'  W. 

Site  2  is  located  approximately  11.8 
nautical  miles  from  shore,  is  trapezoidal 
in  shape  and  occupies  an  area  of 
approximately  4.2  square  nautical  miles. 
VVater  depths  within  the  area  range  from 
9  to  13  meters.  The  corner  coordinates 
are  as  follows:  29'30'41"  N.,  93  43  49" 
W.;  29'28'42"  N.,  93'41'33"  W.;  29°28'42" 
N.,  93'44'49"  W.;  29'3008"  N.,  93°46'27- 
W. 

Site  3  is  located  approximately  6.8 
nautical  miles  from  shore,  is  pentagonal 
in  shape  and  occupies  an  area  of 
approximately  4.7  square  nautical  miles. 


Water  depths  within  the  area  average  10 
meters.  The  corner  coordinates  are  as 
follows:  29'34'24"  N„  93°48'13"  W,; 
29''32'47"  N,.  93'46'16"  W.;  29°32'06"  N,. 
93''46'29"  W.:  29''31'42"  N,.  93''48'16'  W.; 
29°32'59"  N.,  93''49'48"  W. 

Site  4  is  located  approximately  2,7 
nautical  miles  from  shore,  is  hexagonal 
in  shape  and  occupies  an  area  of  about 
4.2  square  nautical  miles.  Water  depths 
within  the  area  range  from  5  to  9  meters. 
The  corner  coordinates  are  as  follows: 
29°38'09"  N..  93°49'23"  W.;  29°35'53"  N.. 
93°48'18'  W,;  29°3506"  N„  93°50'24'  W.; 
29''36'37"  N.,  gS^SlOQ"  W.;  29°37'00"  N.. 
935006"  W.:  29'37'46"  N..  93"50'26"  W. 

D.  Regulatory  Requirements 

Five  general  criteria  are  used  in  the 
selection  and  approval  of  ocean 
disposal  sites  for  continuing  use.  Sites 
are  selected  so  as  to  minimize 
interference  with  other  marine  activities, 
to  keep  any  temporary  perturbations 
from  the  dumping  from  causing  impacts 
outside  the  disposal  site,  and  to  permit 
effective  monitoring  to  detect  any 
adverse  impacts  at  an  early  stage. 
Where  feasible,  locations  off  the 
Continental  Shelf  are  chosen.  If  at  any 
time  disposal  operations  at  a  site  cause 
unacceptable  adverse  impacts,  further 
use  of  the  site  may  be  terminated  or 
limitations  placed  on  the  use  of  the  site 
to  reduce  the  impacts  to  acceptable 
levels.  The  general  criteria  are  given  in 
§  228.5  of  the  EPA  Ocean  Dumping 
Regulations;  §  228.6  lists  eleven  specific 
factors  used  in  evaluating  a  proposed 
disposal  site  to  assure  that  the  general 
criteria  are  met. 

EPA  has  determined,  based  on  the 
completed  EIS  process,  that  the  four 
existing  sites  are  acceptable  under  the 
five  general  criteria.  The  Continental 
Shelf  location  is  not  feasible  and  no 
environmental  benefit  would  be 
obtained  by  selecting  such  a  site. 
Historical  use  of  the  existing  four  sites 
has  not  resulted  in  substantial  adverse 
effects  to  living  resources  of  the  ocean 
or  to  other  uses  of  the  marine 
environment. 

The  characteristics  of  the  proposed 
sites  are  reviewed  below  in  terms  of  the 
eleven  factors. 

1.  Geographical  position,  depth  of 
water,  bottom  topography  and  distance 
from  coast.  (40  CFR  228.6(a)(1)) 

Geographical  positions,  average  water 
depths,  and  distance  from  the  coast  for 
each  existing  site  are  given  above. 
Bottom  topography  within  each  existing 
site  is  flat  with  no  unique  features  or 
relief.  Each  site  varies  only  in  distance 
from  shore  and  depth. 

2.  Location  in  relation  to  breeding, 
spawning,  nursery,  feeding,  or  passage 


UM  I 


areas  of  living  resources  in  adult  or 
juvenile  phases.  (40  CFR  228.6(a)(2)) 

The  sites  are  between  the  shrimp 
spawning  grounds  of  the  mid-shelf  and 
the  important  nursery  area  of  Sabine 
Lake  and  therefore  could  be 
passageways  of  commercially  valuable 
species.  However,  the  sites  represent 
only  a  minor  portion  of  the  entire  range 
of  shrimp  along  the  Gulf  Coast.  Many 
commercially  and  recreationally 
important  species  of  fish  also  occur  in 
this  region.  However,  most  recognized 
breeding  and  spawning  grounds  occur  in 
the  productive  marshes  and  estuaries  of 
the  coastal  region  or  in  the  mid-water 
areas  of  the  Gulf. 

Studies  summarized  in  the  EIS  have 
found  that  free-swimming  animals 
(nekton)  are  generally  not  affected  by 
the  disposal  of  dredged  material. 
Abundances  of  nekton,  including 
shrimp,  are  only  temporarily  displaced 
after  disposal  operations,  but 
abundances  appeared  to  return  to 
normal  within  one  month.  Some  nekton 
indigenous  to  areas  in  the  vicinity  of  the 
disposal  site,  including  fish,  may 
actually  be  attracted  to  the  turbid 
waters  which  result  from  disposal 
activities  to  seek  food  or  protection  from 
predators.  Fishery  resources  have  not 
been  shown  to  be  adversely  affected. 

3.  Location  in  relation  to  beaches  and 
other  amenity  areas.  (40  CFR  228.6(a)(3)) 

Activities  in  the  vicinity  of  the  sites 
include  fishing  and  boating.  Disposal  of 
dredged  material  has  not  adversely 
affected  these  activities  because  effects 
were  limited  to  a  turbidity  plume  at  the 
site  which  disperses  through  the 
settlement  of  the  majority  of  particles 
within  a  few  hours  after  disposal. 

Of  the  four  disposal  sites.  Site  4 
(located  closest  to  shore)  is  2.7  nautical 
miles  south  of  the  nearest  land  (Texas 
Point)  and  thus  would  have  the  highest 
potential  to  affect  beaches.  However, 
the  beaches  there  have  not  been 
adversely  affected  by  disposal  activities 
because  a  prevailing  southwesterly 
current  carries  material  away  from 
shore. 

4.  Types  and  quantities  of  wastes 
proposed  to  be  disposed  of  and 
proposed  methods  of  release,  including 
methods  of  packing  the  wastes,  if  any. 
(40  CFR  228.6(a)(4)) 

Dredged  material  released  at 
approved  dredged  material  disposal 
sites  must  conform  to  the  EPA  criteria  in 
the  Ocean  Dumping  regulations  (40  CFR 
Part  227).  Sediments  to  be  dumped  at  the 
sites  result  from  the  dredging  of  the 
Sabine-Neches  entrance  channels. 
Materials  dredged  from  the  entrance 
channels  are  dumped  at  the  sites  closest 
to  the  area  of  dredfiing.  Existing  Site  4 
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has  been  in  use  since  1931  for  the 
disposal  of  dredged  material.  Prior  to 
T?60  dredging  did  not  occur  seaward  of 
Existing  Site  1  and  the  other  three  sites 
were  not  used  prior  to  that  time.  The 
average  annual  amount  dumped  at  all 
four  sites  from  1960  to  1979  was  4.5 
million  cubic  yards. 

Dredged  sediments  from  the  Sabine- 
Neches  entrance  channels  are  the  only 
materials  presently  dumped  at  the  four 
sites.  The  dredged  materials  are 
primarily  silts  and  clays,  which  are 
suitable  for  ocean  disposal.  Although 
the  natural  sediment  texture  within  and 
beyond  the  sites  exhibits  seasonal 
changes,  it  is  similar  to  that  of  the 
dredged  material  disposed  at  the  four 
sites.  A  hopper  dredge  has  been  used  for 
the  dredging  of  the  Sabine-iNeches 
entrance  channels.  The  unpacked 
dredged  material  is  released  when  the 
bottom  doors  on  the  hoppers  are 
opened. 

5.  Feasibility  of  surveillance  and 
monitoring.  (40  CFR  228.6(a)(5t) 

Surveillance  and  monitoring  at  the 
existing  sites  is  feasible  considering 
transportation  costs  to  and  from  the 
sites  as  well  as  costs  associated  with 
acquiring  samples  from  the  shallow 
water-depths.  Based  on  historic  data,  an 
intense  monitoring  program  is  not 
warranted.  However,  in  order  to  provide 
adequate  warning  of  environmental 
harm,  a  monitoring  program  consisting 
of  water,  sediment  and  elutriate 
chemistry;  bioassays:  bioaccumulation 
studies:  and  benlhic  infaunal  analyses  is 
proposed. 

6.  Dispersal,  horizontal  transport  and 
vertical  mixing  characteristics  of  the 
area,  including  prevailing  current 
direction  and  velocity,  if  any.  (40  CFR 
228.6(a)(6)) 

In  shallow-water  areas  of  the  existing 
disposal  sites,  most  dredged  material 
falls  to  the  bottom  immediately  after 
dumping  and  only  a  small  portion  of  the 
finer  fraction  is  lost  from  the  main 
settling  surge.  This  small  portion 
disperses  as  individual  particles.  Bottom 
currents  measured  6.5  nautical  miles 
(nmi)  off  Texas  Point  average  0.23  knots 
and  flow  in  a  south-southwesterly 
direction.  These  currents  are  capable  of 
transporting  the  dispersed  dredged 
material  over  a  wide  area;  thus,  no 
major  sediment  accumulation  is 
expected. 

Bottom  currents  become  quite  strong 
during  storms,  when  powerful  rip 
currents  redistribute  coarse  sediments 
along  the  Texas-Louisiana  coast. 
Periodically,  hurricanes  also  produce 
currents  strong  enough  to  prevent  any 
significant  shoaling  due  to  the 
accum.ulation  of  dredged  material. 
Evidence  of  this  is  the  lack  of  shoaling 


at  any  of  the  sites  despite  the 
approximately  88  million  cubic  yards  of 
material  that  have  been  dumped  in  the 
past  50  years. 

7.  Existence  and  effects  of  current  and 
previous  discharges  and  dumping  in  the 
area  (including  cumulative  effects).  (40 
CFR  228.6(a)(7)) 

No  major  changes  in  benthic  diversity 
have  occurred  in  the  sites  off  Texas 
Point  based  on  a  comparison  of  1974, 
1979,  and  1980  samples  with  samples 
taken  from  1951  to  1954.  However,  minor 
reductions  in  abundances  of  benthic 
infauna  are  apparent.  Studies  have 
shown  that  the  reduced  populations  are 
capable  of  recolonization  within  a  few 
months.  In  addition,  trawl  data 
indicated  that  populations  of  free- 
swimming  animals  in  the  disposal  area 
did  not  differ  from  animals  occurring  in 
adjacent  unimpacted  areas  upcurrent  of 
the  disposal  sites. 

8.  Interference  with  shipping,  fishing, 
recreation,  mineral  extraction, 
desalination,  fish  and  shellfish  culture, 
areas  of  special  scientific  importance 
and  other  legitimate  uses  of  the  ocean. 
(40  CFR  228.6(a)(8)) 

Sites  2,  3,  and  4  partially  extend  into 
the  navigational  safety  fairway; 
however,  they  do  not  present  hazards  to 
shipping.  Sediments  dredged  from  the 
channel  are  dumped  within  site 
boundaries  but  outside  the  safety 
fairway.  Fairways  were  "established  to 
control  the  erection  of  structures  therein 
to  provide  safe  approaches  through  oil 
fields  in  the  Gulf  of  Mexico  to  entrances 
to  the  major  ports  along  the  Gulf  Coast." 
(33  CFR  209.135) 

Sites  1  and  2  are  near  Sabine  Bank,  a 
major  commercial  and  recreational 
fishery  area.  Prevailing  bottom  currents 
may  carry  dumped  material  at  Site  2 
toward  Sabine  Bank,  but  the  rise  at  the 
bottom  edge  of  the  Bank  will  cause  the 
material  to  be  transported  along  rather 
than  over  the  central  portion  of  the 
Bank. 

Sites  1,  2,  and  3  are  in  an  area  of 
important  commercial  shrimping  (Grid 
Zone  17),  which  extends  60  nmi  along 
the  Texas-Louisiana  coast,  and  from  the 
shoreline  to  about  90  nmi  offshore.  The 
disposal  sites  are  in  waters  10  to  13 
meters  deep,  a  primary  shrimping  area 
of  this  zone.  A  1977  study  reported  in 
the  EIS  showed  that  25  percent  of  the 
catch  effort  for  shrimp  in  zone  17 
resulted  in  a  catch  of  approximately  24 
percent  of  the  total  shrimp  catch  for 
zone  17,  an  amount  closely  proportional 
to  the  catch  effort.  Thus,  it  does  not 
appear  that  dredged  material  disposal 
operations  at  these  sites  during 
preceding  years  (1960-1976)  significantly 
interfered  with  or  altered  the  shrimping 
activities  studied. 


Oil  and  gas  exploration  and 
production  could  potentially  be  affected 
by  disposal  activities.  Sites  2  and  3  are 
presently  being  leased  for  oil  and  gas 
exploration  and  already  contain  oil 
production  platforms  and  pipelines.  As 
long  as  the  density  of  the  platforms  and 
pipelines  and  associated  marine  traffic 
in  these  areas  remains  low,  no  major 
conflict  between  the  two  uses  of  the 
disposal  area  should  occur.  No  areas  of 
special  scientific  importance, 
aquaculture,  or  desalination  activities 
are  known  to  occur  or  are  known  to  be 
planned  in  the  vicinity  of  the  existing 
sites. 

9  The  existing  water  quality  and 
ecology  of  the  site  as  determined  by 
available  data  or  by  trend  assessment 
or  baseline  sun,'eys.  (40  CFR  228.6(a)(9)) 

Phytoplankton  and  zooplankton 
studies  conducted  southwest  of  the  sites 
revealed  seasonal  differences  in  species 
composition.  Diatoms  dominate  the 
phytoplankton  community  and  copepods 
dominate  the  zooplankton  community. 
Fish  and  shrimp  dominate  the  nekton 
community  of  the  sites,  and  species  are 
typical  of  those  reported  from  western 
Gulf  coastal  waters.  Several  of  these 
species  are  commercially  and/or 
recreationally  important,  including 
croaker,  spotted  sea  trout,  menhaden. 
redfish,  flounder,  and  brown  shrimp. 
The  benthic  community  of  the  sites  is 
characteristic  of  sand  and  mud  habitats 
and  is  dominated  by  worms,  the  most 
abundant  of  which  are  acorn  and 
proboscis  worms.  Chemical  constituents 
in  the  water  at  the  sites  are  below  EPA 
water  quality  criteria.  Concentrations  of 
all  measured  constituents  in  the  water 
(except  dissolved  ammonia,  nitrate,  and 
organic  nitrogen)  are  below  analytical 
detection  limits.  These  three  exceptions 
occurred  in  relatively  low 
concentrations;  however,  no  appropriate 
water  quality  criteria  apply  to  these 
constituents. 

10.  Potentiality  for  the  development  of 
recruitment  or  nuisance  species  in  the 
disposal  site.  (40  CFR  228.6(a)(10)) 

No  long-term  changes  in  species 
composition  at  the  site  have  resulted 
from  disposal  operations.  Trawl  and 
benthic  data  also  indicated  that  the 
disposal  area  at  the  time  of  sampling  did 
not  differ  from  other  adjacent 
unimpacted  areas  upcurrent  of  the 
disposal  sites.  Disposal  of  dredged 
material  has  contributed  little  to 
changing  the  character  of  the  fauna! 
communities  in  the  vicinity  of  Sabine 
Pass.  Previous  surveys  at  the  site  did  not 
detect  the  development  or  recruitment  of 
nuisance  species,  and  the  similarity  of 
the  dredged  material  with  the  existing 
sediments  suggests  that  the 
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development  or  recruitment  of  nuisdnce 
species  is  unlikely. 

11.  Existence  at  or  in  close  proximity 
to  thf  site  of  any  significant  natural  or 
cultural  features  of  historical 
importance.  (40  CFR  228.6(a)(ll)) 

Neither  the  Texas  Historical 
Commission  nor  the  Louisiana  Division 
of  Archaeology  and  Historic 
Preservation  Office  has  found  evidence 
of  natural  or  cultural  features  of  historic 
importance  in  the  area,  but  they  noted 
that  unknown  sunken  prehistoric  sites 
may  exist.  Sunken  vessels  which  exist  in 
or  near  the  offshore  disposal  area 
should  not  be  permanently  affected  by 
disposal  operations. 

E.  Action 

Based  on  the  completed  EIS  process 

and  available  data,  EPA  concludes  that 
the  four  Sabine-Neches  sites  may 
appropriately  be  designated  for 
continuing  use.  The  existing  sites  are 
compatible  with  the  general  criteria  and 
specific  factors  used  for  site  evaluation. 
The  designation  of  the  four  Sabine- 
Neches  sites  as  EPA  approved  Ocean 
Dumping  Sites  is  being  published  as 
final  rulemaking. 

Before  ocean  dumping  of  dredged 
material  at  the  site  may  occur,  the  Corps 
of  Engineers  must  evaluate  a  permit 
cipplication  according  to  EPA's  ocean 
dumping  criteria.  EPA  has  the  authority 
to  approve  or  to  disapprove  or  to 
propose  conditions  upon  dredged 
m.au>ridl  permits  for  ocean  dumping. 
While  the  Corps  does  not 
ad.ministratively  issue  itself  a  permit,  the 
requiremients  that  must  be  met  before 
dredged  material  derived  from  Federal 
projects  can  be  discharged  into  ocean 
waters  are  the  same  as  where  a  permit 
would  he  required. 

F.  Regulator>'  Assessments 

Under  the  Reguiaiory  Flexibility  Act, 
F.PA  is  required  to  perform  a  Regulator^' 
Flexibility  Analysis  for  all  rules  which 
may  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 


EPA  has  determined  that  this  action  will 
not  have  a  significant  impact  on  small 
entities  since  the  site  designation  will 
only  have  the  effect  of  providing  a 
disposal  option  for  dredged  material. 
Consequently,  this  rule  does  not 
necessitate  preparation  of  a  Regulatory 
Flexibihtv  Analysis. 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"miajor"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  action  will  not  result  in 
an  annual  effect  on  the  economy  of  SlOO 
million  or  more  or  cause  any  of  the  other 
effects  which  would  result  in  its  being 
classified  by  the  Executive  Order  as  a 
"major"  rule.  Consequently,  this  rule 
does  not  necessitate  preparation  of  a 
Regulatory  Impact  Analysis. 

This  Final  Rule  does  not  contain  any 
information  collection  requirements 
subject  to  the  Office  of  Management  and 
Budget  review  under  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501  et 
seq.  I 

List  of  Subjects  in  40  CFR  Par!  228 

Water  pollution  control. 
Dated:  August  28,  1987. 
Robert  E.  Layton,  Jr., 

Regional  Administrator  of  Region  V'l. 

In  consideration  of  the  foregoing, 
Subchapter  H  of  Chapter  I  of  Title  40  is 
proposed  to  be  amended  as  set  forth 
below. 

PART  22S— [AMENDED] 

1.  The  authority  citation  for  Part  228 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1412  and  1418. 

2.  Section  228.12  is  amended  by 
removing  and  reserving  paragraphs 
(a)(l)[ii)  (D)  and  (N)  and  adding 
paragraphs  (b)  (42),  (43),  (44),  (45)  for  four 
ocean  dumping  sites  to  read  as  follows: 

§228.12    Delegation  of  management 
authority  for  ocean  dumping  sites. 


(b)  *  *  *  I 

(42)  Sabine-Neches  Dredged  Material  Site 
1— Region  VI. 

location:  29"2803"  N.,  93'4ri4"  W.; 
29°26'11"  N.,  93°41'  14"  W.;  29'2611"  N., 
93'44'11"  W. 

Size:  2.4  square  nautical  miles. 

Depth:  Ranges  from  11-13  meters. 

Primary  Use:  Dre.dged  material. 

Period  of  Use:  Continuing  Use. 

Restncnon:  Disposal  shall  be  limited  to 
dredged  materidl  f.^om  the  Sabine-Neches 
area. 

(43)  Sabine-Neches  Dredged  Matena!  Site 
2— Region  VI. 

Location:  29'30  41"  N..  93^43  49"  W.: 
29'28'42"  N..  93'4V33"  W.;  29'28'42"  N.. 
93°44'43"  W.;  29-3008'  N..  93=4627"  W. 

Size:  4.2  square  nautical  miles. 

Depth:  Ranges  from  9-13  meters. 

Primary  Use:  Dredged  material. 

Period  of  Use:  Continuing  Use. 

Restriction:  Disposal  shall  be  Imnted  to 
dredged  material  from  the  Sabine-Neches 
area. 

(44)  Sabine-Neches  Dredged  Material  Site 
3— Region  VI. 

Location:  29°34'24"  N..  93°48'13"  W.; 
29  32  47"  N.,  93°4616"  W.;  29°32'06"  N., 
93°46  29"  W,;  29  31  42"  N,.  93''4816  '  W.; 
29°32'59-'  N.  93  4948"  W. 

Size-  4,7  square  nautical  miles. 

Depth:  10  meters. 

Pri.Tiary  Use:  Dredged  material. 

Period  of  Use:  Continuing  Use. 

Restriction:  Disposal  shall  be  limited  to 
dredged  material  from  the  Sabine-Neches 
area. 

(45)  Sabine-Neches  Dredged  Material  Site 
4 — Region  VI. 

Location:  29"38'09"  N.,  93°49'23"  W.; 
29°35'53"  N.,  93°4818 "  W.;  29°35'06"  N., 
93'50'24"  W.;  29°36'37"  N.,  93°5109"  W.; 
29''37'00"  N.,  93°50'06"  W.;  29°37'46"  N., 
93"'50'26"  W. 

Size:  4.2  square  nautical  miles. 

Depth:  Ranges  from  5-9  meters. 

Primary  Use:  Dredged  material. 

Period  of  Use:  Continuing  Use. 

Restriction:  Disposal  shall  be  limited  to 
dredged  material  from  the  Sabine-Neches 
area. 

[FR  Doc.  87-20549  Filed  9-9-87;  8:45  am) 
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This    section    of    the    FEDERAL    REGISTER 
contains   notices   to   the   public   of   the 
proposed   issuance   of   rules   and 
regulations.    The    purpose    of    these    ncfces 
is   to  give   interested   persons   an 
opportunity   to   participate   in   the   rule 
making   prior   to   the   adoption   of   the   final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

10CFR  Part  50 

Revision  of  Backfitting  Process  for 
Power  Reactors 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Proposed  rule. 


summary:  The  Nuclear  Regulatory 
Commission  is  considering  amendments 
to  its  rule  for  backfitting  of  nuclear 
power  plants.  This  action  is  necessary  in 
order  to  bring  the  backfit  rule  into 
unambiguous  conformance  with  the 
August  4,  1987  decision  of  the  U.S.  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit  in  Union  of  Concerned  Scientists, 
et  al.  V.  U.S.  Nuclear  Regulatory 
Commission.  This  action  is  intended  to 
clarify  when  economic  costs  may  be 
considered  in  backfitting  nuclear  power 
plants. 

dates:  Comment  period  expires  October 

13,  1987. 

Comments  received  after  this  date 
will  be  considered  if  it  is  practicable  to 
do  so,  but  assurance  of  consideration 
can  be  given  only  for  comments  filed  on 
or  before  this  date. 
ADDRESSES:  Interested  persons  are 
iiivited  to  send  written  comments  or 
suggestions  to:  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  ATTN:  Docketing  and  Service 
Dranch.  Comments  may  also  be 
delivered  to:  Room  1121, 1717  H  Street, 
NW.,  Washington,  DC  between  7:30  a.m, 
and  4:15  p.m.  weekdays.  Copies  of  any 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  1717  H 
Street.  N\V..Wdshir'^ton.  DC. 

FOR  FURTHER  INFORi\^ATION  CONTACT: 

Steven  F.  Crockett,  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC. 
Telephone  (202)  634-1465. 
SUPPLEMENTARY  INFORMATION:  On 

September  .--.O.  19H5  (50  FR  3iV.-)9~].  after 
an  extensive  rulemaking  proceeding 


v\  h:ch  included  sequential  opportunities 
for  public  comment  on  an  advanced 
notice  of  proposed  rulemaking  (48  FR 
44217,  September  28.  1983).  and  a  notice 
of  proposed  rulemaking  (49  FR  47034, 
November  30, 1984),  the  Commission 
adopted  final  amendments  to  its  rules  in 
10  CFR  50.109  for  backfitting  of  nuclear 
power  plants.  Backfitting  is  defined  in 
some  detail  in  the  rule,  but  for  purposes 
of  discussion  here  it  means  measures 
which  are  directed  by  the  Commission 
or  by  .N'RC  staff  in  order  to  improve  the 
safety  of  nuclear  power  reactors,  and 
which  reflect  a  change  in  a  prior 
Commission  or  staff  position  on  the 
safety  matter  in  question.  Backfits  may 
be  imposed  either  to  ensure  the 
adequate  protection  of  public  health  and 
safety,  or  fo  provide  additional  safety 
requirements  beyond  the  level  of 
adequate  protection. 

Judicial  review  of  the  amended 
backfit  rule  and  a  related  internal  NRC 
manual  chapter  which  partially 
implemented  it  was  sought  and,  on 
August  4,  1987,  the  U.S.  Court  of 
Appeals  for  the  D.C.  Circuit  rendered  its 
decision  vacating  both  the  rule  and 
Manual  chapter.  Union  of  Concerned 
Scientists,  et  al.  v.  U.S.  Nuclear 
Regulatory  Commission,  D.C.  Cir.  Nos. 
85-1757  and  86-1219  (August  4,  1987). 
The  Court  concluded  that  the  rule,  when 
considered  along  with  certain 
statements  in  the  rule  preamble 
published  in  the  Federal  Register,  did 
not  speak  unambiguously  in  terms  that 
constrained  the  Commission  from 
considering  economic  costs  in 
establishing  standards  to  ensure 
adequate  protection  of  the  public  health 
and  safety  as  dictated  by  section  182  of 
the  Atomic  Energy  Act  of  1954  as 
amended.  42  U.S.C.  2011  ff.  At  the  same 
time,  the  Court  agreed  with  the 
Commission  that  once  an  adequate  level 
of  safety  protection  had  been  achieved 
under  section  182,  the  Commission  was 
fully  authorized  under  section  161i  of  the 
*2ltomx  Energy  Act  to  consider  and  take 
economic  costs  into  account  in  ordering 
further  safety  improvements.  The  Court 
therefore  rejected  the  position  of 
petitioners  in  the  case.  Union  of 
Concerned  Scientists,  et  al..  that 
economic  costs  may  never  be  a  factor  in 
safety  decisions  under  the  Atomic 
Energy  Act. 

Because  the  Court's  opinion  regarding 
the  circumstances  in  which  costs  may 
be  considered  in  making  safety 


decisions  on  nuclear  power  plants  is 
completely  in  accord  with  the  way  in 
which  the  Commission  has  always 
interpreted  this  rule,  the  Commission 
will  not  appeal  the  decision.  Instead,  the 
Commission  has  decided  to  amend  both 
the  rule  and  the  related  manual  chapter 
(Chapter  0514)  so  that  they  conform 
unambiguously  to  the  Court's  opinion. 

By  this  rulemaking  the  Commission 
intends  fo  apply  the  following  safety 
principle  in  all  of  its  backfitting 
decisions.  The  Atomic  Energy  Act 
commands  the  Com.mission  to  ensure 
that  nuclear  power  plant  operation 
provided  adequate  protection  fo  the 
health  and  safety  of  the  public.  In 
defining,  redefining  or  enforcing  this 
statutory  standard  of  adequate 
protection,  the  Commission  will  not 
consider  economic  costs.  However, 
adequate  protection  is  not  absolute 
protection  or  zero  risk.  Hence  safety 
improvements  beyond  the  minimum 
needed  for  adequate  protection  are 
possible.  The  Commission  empowered 
under  section  161i  of  the  Act  to  impose 
additional  safety  requirements  that  go 
beyond  adequate  protection  and  to 
consider  economic  costs  in  doing  so. 

The  amended  backfit  rule  which  was 
the  subject  of  the  Court's  decision 
required,  with  certain  exceptions 
(relating  to  backfits  necessary  to  ensure 
the  adequate  protection  of  public  health 
and  safety),  that  backfits  be  imposed 
only  upon  a  finding  that  they  provided  a 
substantial  increase  in  the  overall 
protection  of  the  public  health  and 
safety  or  the  common  defense  and 
security  and  that  the  direct  and  indirect 
costs  of  implementation  were  justified  in 
view  of  this  increased  protection.  The 
proposed  amendments  which  follow 
would  restate  the  exceptions  to  this 
requirement  for  a  finding  so  that  the  rule 
would  clearly  be  in  accord  with  the 
safety  principle  stated  above. 

Comments  are  requested  on  the 
proposed  amendments  which  follow.  In 
addition,  interested  persons  are 
welcome  to  comment  on  other  possible 
approaches  to  conform  the  backfit  rule 
to  the  Court's  decision. 

The  Commission  has  also  instructed 
its  staff  to  amend  its  manual  chapter  on 
plant  specific  backfitting  to  ensure 
consistency  with  the  Court's  opinion 
and  to  reissue  it.  The  manual  chapter 
will  be  revised  and  issued  following 
adoption  of  a  final  rule.  Upon 
completion  of  that  task  copies  of  the 
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revised  chapter  will  be  available  for 
public  inspection  in  the  Commission's 
Public  Document  Room,  1717  H  Street, 
NVV..  Washington,  DC. 

Environmental  Impact:  Categorical 
E.xclusion 

The  N'RC  has  determined  that  this 
proposed  rule  is  the  type  of  action 
described  in  categorical  exclusion  10 
CFR  51.22(cj(3)(i).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
en\  ironmental  assessment  has  been 
prepared  for  this  proposed  rule. 

Paperwork  Reduction  Act  Statement 

This  proposed  rule  does  not  contain  a 
new  or  amended  information  collection 
requirement  subject  to  the  Paperwork 
Reduction  Act  of  1960  (44  U.S.C.  3501  et 
spq].  Existing  requirements  were 
approved  by  the  Office  of  Management 
and  Budget,  approval  number  3150-0011. 

Regulatory  Analysis 

The  proposed  revision  to  10  CFR 
50. IM  will  bring  it  into  conformance 
with  the  holding  in  Union  of  Concerned 
Scientists,  et  al.  v.  U.S.  Nuclear 
Regulatory  Commission.  D.C.  Cir.  Nos. 
85-1757  and  86-1219  (August  4, 1987). 
The  revision  clarifies  the  backfit  rule  to 
reflect  NRC  practice  that,  in  determining 
whether  to  adopt  a  backfit  requirement, 
economic  costs  wiU  be  considered  only 
when  addressing  those  backfits 
involving  safety  requirements  beyond 
those  needed  to  ensure  the  adequate 
protection  of  public  health  and  safety. 
Such  costs  are  not  considered  when 
establishing  the  adequate  protection  of 
public  health  and  safety.  This  proposed 
amendment  does  not  have  a  significant 
imp.'.ct  on  State  and  local  governments 
and  geographical  regions,  public  health 
and  safety,  or  the  environment;  nor  does 
It  represent  substantial  costs  to 
licensees,  the  NRC,  or  other  Federal 
agencies.  This  constitutes  the  regulatory 
analysis  for  this  proposed  rule. 

Regulatory  Flexibility  Act  Certification 

l.n  accordance  with  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605t"b), 
the  Com.mission  hereby  certifies  that 
this  proposed  rule,  if  promulgated,  will 
not  have  a  significant  economic  im.pact 
on  a  substantia!  number  of  small 
entities.  The  affected  facilities  are 
licensed  under  the  provisions  of  10  CFR 
50.21(b)  and  10  CFR  50.22.  The 
companies  that  own  these  facilities  do 
not  fall  within  the  scope  of  "small 
entities  "  as  set  forth  in  the  Regulatory 
Flexibility  Act  or  the  Small  Business 
Size  Standards  set  forth  in  regulations 
issued  by  the  Small  Business 
Administration  in  13  CFR  Part  121. 


Backfit  Analysis 

The  NRC  has  determined  that  a 
backfit  analysis  is  not  required  for  this 
proposed  rule  because  these 
amendments  do  not  impose 
requirements  on  10  CF'R  Part  50 
licensees. 

List  of  Subjects  in  10  CFR  Part  50 

Antitrust,  Classified  information.  Fire 
prevention,  Incorporation  by  reference, 
intergovernmental  relations,  Nuclear 
power  plants  and  reactors,  Penalty, 
Radiation  protection,  Reactor  siting 
criteria,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  553,  the^JsHfC 
is  proposing  to  adopt  the  following 
amendment  to  10  CFR  Part  50. 

1.  The  authority  citation  for  Part  50  is 
revised  to  read  as  follows: 

Authority:  Sees.  103, 104,  105. 161, 182, 183, 
186.  189,  68  Stat.  936.  937,  938,  948,  953,  954, 
955,  956,  as  amended,  sec.  234.  83  Stat.  1244, 
as  amended  (42  U  S.C.  2132.  2133,  2134.  2135, 
2201,  2232.  2233,  2236,  2239.  2282):  sees.  201, 
as  amended,  202.  206,  88  Stat.  1242,  as 
amended,  1244. 1246  (42  U.S.C.  5841,  5842. 
5846). 

Section  50.7  also  issued  under  Pub.  L.  95- 
601,  sec.  10,  92  Stat.  2951  (42  U.S.C.  5851). 
Section  50.10  also  issued  under  sees.  101, 185, 
68  Stat.  936.  955.  as  amended  (42  U.S.C.  2131, 
2235):  sec.  102.  Pub.  L  91-190,  83  Stat.  853  (42 
U.S.C.  4332).  Sections  50.23.  50.35.  50.55,  and 
50.56  also  issued  under  sec.  185,  68  Stat.  955 
(42  U.S.C.  2235).  Sections  50.33a,  50.55a  and 
Appendix  Q  also  issued  under  sec.  102.  Pub. 
L.  91-190.  83  StaL  853  (42  U.S.C.  4332). 
Sections  50.34  and  50.54  also  issued  under 
sec.  204.  88  Stat.  J245  (42  U.S.C.  5844). 
Sections  50.58,  50.91.  and  50.92  also  issued 
under  Pub.  L.  97-415,  96  Stat.  2073  (42  U.S.C. 
2239).  Section  50^*8  also  issued  under  sec. 
122.  68  Stat.  939  (42  U.S.C.  2152).  Sections 
50  80-50.81  also  issued  under  sec.  184,  68  Stat. 
954.  as  amended  (42  U.S.C.  2234).  Section 
50.103  also  issued  under  sec.  lOa  68  Stat.  939, 
as  amended  (42  U.S.C.  2138).  Appendix  F  also 
issued  under  sec.  187,  68  Stat,  955  (42  U.S.C. 
2237). 

For  the  pwposes  of  sec.  223,  68  Stat.  958.  as 
amended  (42  U.S.C.  2273).  |§  50.48(a)  and  (b). 
and  50.54(c)  are  issued  under  sec.  161b,  68 
Stat.  948.  as  amended  [42  U.S.C.  22Cn(b)]; 
§i  50.7(a),  50.10(a)-<c).  50.34(a)  and  (e). 
50.44(a}-{c),  50.46(a)  and  (b),  50.47(b), 
50.48(a).  (c).  (d),  and  (e),  50.49(a),  50.54(a),  (i). 
(i-l),  (IHn).  (p).  (q),  (t),  (V),  and  (y),  50.55(f), 
50.55a(a).  (c)-(e).  (g),  and  (h),  50.59(c), 
50.60(a),  50.62((c),  50.64(b).  and  50.80(a)  and 
(b)  are  issued  under  sec.  161i,  68  Stat.  949,  as 
amended  [42  U.S.C.  2201(11];  and  §5  50.49(d), 
(h),  and  (j).  50.54(w).  (z).  (bb),  and  (cc), 
50.55(e),  50.59(b),  50.61|b).  50.62(d).  50.70(a). 
50.17  (a)-{c)  and  (e).  50.72(a),  50.73  (a)  and 
(b),  50.74,  50.78.  and  50.90  are  issued  under 
sec.  1610,  68  Stat.  950.  as  amended  (42  U.S.C. 
2201(o)). 


2.  Section  50.109.  is  amended  by 
revising  paragraphs  (a)  (2),  (3)  and  (4) 
and  footnote  3  to  read  as  follows: 

§  50.109    Backfitting. 

(a)*   *   * 

(2)  Except  as  provided  in  paragraph 
(a)(4),  the  Commission  shall  require  a 
systematic  and  documented  analysis 
pursuant  to  paragraph  (c)  for  backfits 
which  it  seeks  to  impose. 

(3)  Except  as  provided  in  paragraph 
(a)(4),  the  Commission  shall  require  the 
backfitting  of  a  facility  only  when  it 
determines,  based  on  the  analysis 
described  in  paragraph  (c)  of  this 
section,  that  there  is  a  substantial 
increase  in  the  overall  protection  of  the 
public  health  and  safety  or  the  common 
defense  and  security  to  be  derived  from 
the  backfit  and  that  the  direct  and 
indirect  costs  of  implementation  for  that 
facility  are  justified  in  view  of  this 
increased  protection. 

(4)  The  provisions  of  paragraphs  [a)(2) 
and  (a)(3)  of  this  section  are 
inapplicable  and,  therefore,  backfit 
analysis  is  not  required  and  the 
standard  does  not  apply  where  the 
Commission  or  staff,  as  appropriate, 
finds  and  declares,  with  appropriate 
documented  evaluation  for  its  finding, 
either: 

(i)  That  a  modification  is  necessary  to 
bring  a  facility  into  compliance  with  a 
license  or  the  rules  or  order  of  the 
Commission,  or  into  conformance  with 
written  commitm.ents  by  the  licensee;  or 

(ii)  That  regulatory  action  is  necessary 
to  ensure  that  the  facility  provides 
adequate  protection  to  the  health  and 
safety  of  the  public  and  is  in  accord  with 
the  common  defense  and  security;  or 

(iii)  That  the  regulatory  action 
involves  defining  or  redefining  what 
level  of  protection  to  the  public  health 
and  safety  or  common  defense  and 
security  should  be  regarded  as 
adequate.  Such  documented  evaluation 
shall  include  a  statement  of  the 
objectives  of  and  reasons  for  the 
modification  and  the  basis  for  invoking 
the  exception.*  The  Commission  shall 


UM  I 


^  if  immediately  effective  regulatory  action  t« 
required  then  the  documented  evaluation  may 
follow  rather  than  precede  the  regulatory  action.  If 
there  are  rwo  or  more  wsys  to  achieve  compliance 
with  a  license  or  the  rule*  or  orders  of  the 
Commission,  of  with  written  licensee  commitments, 
or  there  are  two  or  more  ways  to  reach  a  level  of 
protection  which  is  adequate  then  ordinarily  the 
applicant  or  licensee  is  free  to  choose  the  way 
which  best  suits  its  purposes  Should  it  be 
necessary  or  appropriate  for  the  Commission  to 
prescribe  one  of  these  ways  to  comply  with  its 
requirement!  or  to  achieve  adequate  protection, 
then  cost  may  be  a  factor  In  selectinfl  the  way. 
provided  that  the  t>b|ective  of  complianr*  or 
adequate  protection  is  met. 
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always  require  the  backfitting  of  a 
facility  if  it  determines  that  such 
regulatory  action  is  necessary  to  ensure 
that  the  facility  provides  adequate 
protection  to  the  health  and  safety  of  the 
public  and  is  in  accord  with  the  common 
defense  and  security. 

Ddled  at  Belhcsda.  ML),  this  4lh  day  of 
September,  1987. 

For  Ihe  Nuclear  Regulatory  Commission, 
\'ictor  Slello,  Jr., 

Executive  Director  for  Operations. 
jFR  Doc.  87-20784  Filed  9-9-87:  8:45  am] 
BILLING  CODE  7S90-01-M 


34225 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  87-NU-110-ADI 

Airworthiness  Directives:  British 
Aerospace  Model  H.S.  748  Airplanes 

agency:  Federal  Aviation 
Administration  [FAA).  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 


summary:  This  notice  proposes  an 
airworthiness  directive  (AD),  applicable 
to  all  British  Aerospace  H.S.  748  series 
airplanes,  that  would  require  inspection 
of  the  jet  pipe  retention  assemblies,  and 
repair,  if  necessary.  This  proposal  is 
prompted  by  numerous  reports  of  jet 
pipe  retention  and  fuel  drain  plates 
which  were  incorrectly  fitted, 
nonconforming  to  original  dimensions, 
or  missing  completely.  These  conditions, 
if  not  corrected,  could  lead  to  inTught 
loss  of  the  jet  pipe  or  restricted  fuel 
drainage,  with  resultant  fire  or  heat 
damage  to  the  nacelle  and  wing. 

DATE:  Comments  must  be  received  no 

later  than  October  15,  1987. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel  (Attention:  A.\M-103), 
Attention;  Airworthiness  Rules  Docket 
No.  87-NM-nO-AD,  17900  Pacific 
Highway  South,  C-68966.  Seattle, 
Washington  98168.  The  applicable 
service  information  may  be  obtained 
from  British  Aerospace,  Librarian  for 
Service  Bulletins,  P.O.  Box  17414,  Dulles 
International  Airport,  Washington.  DC 
20041.  This  information  may  be 
examined  at  the  FAA.  .Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  Seattle,  Washington,  or  the 
Seattle  Aircraft  Certification  Office, 


9010  East  Marginal  Way  South,  Seattle. 

Washington. 

POR  FURTHER  INFORMATION  CONTACT; 

Ms,  }udy  Colder.  Standardization 
Branch.  Seattle  Aircraft  Certification 
Office.  A.N.M-113;  telephone  (206)  431- 
1967  Mailing  address:  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  C-68966.  Seattle.  Washington 
98168. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  fur  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  nle.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  .\ 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

.'Availability  of  NPR.M 

Any  person  may  obtain  a  copv  of  this 
Notice  of  Proposed  Rulemaking  "(NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region.  Office  of 
the  Regional  Counsel  (Attention:  ANM- 
1031.  Attention:  Airworthiness  Rules 
Docket  No.  87-NM-llO-AD.  17900 
Pacific  Highway  South,  C-68966.  Seattle. 
Washington  98168. 

Discussion 

The  United  Kingdom  Civil  Aviation 

Authority  [C\A]  has.  in  accordance 
with  existing  provisions  of  a  bilateral 
airworthiness  agreement,  notified  the 
F.'\A  of  a  number  of  let  pipe  retention 
and  fuel  drainage  plate  assemblies  on 
British  Aerospace  Model  H.S.  748  series 
airplanes,  which  were  found  to  be 
incorrectly  installed,  improperly 
dimensioned,  or  missing  entirely.  These 
conditions,  if  not  corrected,  could  lead 
to  inflight  loss  of  the  jet  pipe  or 
restricted  fuel  drainage,  with  resultant 
fire  or  heat  damage  to  the  nacelle  and 
wing. 

British  Aerospace  (BAe)  issued 
Serv  ice  Bulletin  78/9,  Revision  1.  dated 
September  1985.  which  describes 
inspection  and  repair  procedures  for  the 
jet  pipe  retention  assemblies  on  all 


Model  H.S.  748  series  airplanes.  The 
CA-A  has  classified  this  service  bulletin 

as  mandatory. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  type 
certificated  in  the  United  States  under 
the  provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  bilateral  airworthiness 
agreement. 

Since  these  conditions  are  likely  to 
exist  or  develop  on  airplanes  of  this 
model  registered  in  the  United  States,  an 
AD  is  proposed  that  would  require 
inspections  and  repair,  if  necessary,  to 
ensure  correct  installation  of  the  jet  pipe 
retention  assemblies  in  accordance  with 
the  service  bulletin  previously 
mentioned. 

It  is  estimated  that  3  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD. 
that  it  would  take  approximately  2 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  to  U.S.  operators  is 
estimated  to  he  $240. 

For  die  reasons  discussed  abo\  e,  the 
FAA  has  determined  that  this  document 
(1)  involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 
12291  and  (2)  is  not  a  significant  rule 
pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26. 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rviie.  if  promulgated. 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  of  the  minimal  cost  of 
compliance  per  airplane  ($80).  A  copy  of 
a  draft  regulatory  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows- 

PART  39— I  AMENDED! 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  lb6(«)  (Revised  Pub.  L  97-449. 
January  12, 1963):  and  14  CFR  11.89. 

§39.13     [Amended! 

2.  By  adding  the  following  new 
airworthiness  directive; 
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British  Aerospace:  Applies  to  all  Model  H.S. 

748  series  airplanes  as  listed  in  BAe 
SerMce  Bulletin  78/9.  Revisiun  1.  dated 
September  1985.  certificated  in  any 
catei^'iry.  Compliance  required  as 
indicated,  unless  previously 
accomplished. 

To  prevent  inflight  loss  of  the  Jet  pipe  or 
restricted  fuel  drainage  through  the  jet  pipe 
retention  assemblies,  with  resultant  fire  or 
heat  damage  to  the  nacelle  and  wing, 
accomplish  the  follovsing; 

A.  Within  the  next  60  days  after  the 
effective  date  of  this  .AD.  perform  an 
inspection  to  ensure  correct  insthllation  of 
the  three  retaining  plate  assemblies,  which 
secure  the  jet  pipe  inside  the  jet  pipe 
manifold,  in  accordance  with  British 
Aerospace  Service  Bulletin  78/9,  Revision  1, 
dated  September  1985.  Any  discrepancies 
found  must  be  corrected  prior  to  further 

night. 

B.  Repeat  the  inspection  required  by 
paragraph  A  above,  any  time  the  jet  pipe  is 
replaced, 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compli,ance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch.  A.\M-113.  FAA. 
Northwest  Mountain  Region. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21  197  and  21  Ut9  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modifications  required  by  this  AD. 

All  persons  affected  by  this  proposal 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  British  Aerospace.  Librarian 
for  Service  Bulletins.  P.O.  Box  17414, 
Dulles  International  Airport, 
Washington.  DC  20041,  These 
documents  may  be  examined  at  the 
P^AA.  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle. 
Washington,  or  at  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

Issued  in  Seattle,  Washington,  on  August 
28,1987. 

Frederick  M.  Isaac, 

Deputy  Director,  ^'orthvi-cst  Mountain  Region. 
[KR  Doc.  87-20745  Filed  9-9-87:  8:45  amj 

BILLING  CODE  4910-13-M 


14CFRPart39 

(Docket  No.  87-NM-104-ADI 

Airworthiness  Directives;  Britisti 
Aerospace  125-800A  Series  Airplanes 

agency:  Federal  Aviation 
Ad.ministration  (FAA),  DOT. 
ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

summary:  This  notice  proposes  an 
airworthiness  directive  (AD),  applicable 


to  certain  British  Aerospace  Model  125- 
800A  series  airplanes,  that  would 
require  the  addition  of  drain  holes  in  the 
aileron  tab  and  the  inboard  aileron 
hinge  to  prevent  water  accumulation 
within  the  tab.  This  action  is  prompted 
by  a  report  that  the  aileron  tabs  on 
certain  airplanes  were  not  fitted  with 
drain  holes,  and  this  could  result  in 
entrapment  of  water  within  the  tab, 
possibly  causing  the  tab  to  exceed  its 
mass  balance  limits.  This  condition,  if 
not  corrected,  could  lead  to  flutter  if 
control  surface  mass  balance  limits  are 
exceeded. 

dates:  Comments  must  be  received  no 
later  than  October  15, 1987. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel  (Attention:  ANM-103). 
Attention:  Airworthiness  Rules  Docket 
No.  87-NM-104-AD,  17900  Pacific 
Highway  South.  C-68966,  Seattle, 
Washington  98168.  The  applicable 
service  information  may  be  obtained 
from  British  Aerospace.  Librarian  for 
Service  Bulletins,  P.O.  Box  17414,  Dulles 
International  Airport,  Washington,  DC 
20041.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle.  Washington,  or  the 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South,  Seattle, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Judy  Colder,  Standardization 
Branch,  ANM-113;  telephone  (206)  431- 
1967.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  C-68966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 


this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel  (Attention:  ANM- 
103).  Attention:  Airworthiness  Rules 
Docket  No.  87-N.M-104-AD.  17900 
Pacific  Highway  South.  C-08966.  Seattle, 
Washington  98168. 

Discussion  I 

The  United  Kingdom  Civil  Aviation 
Authority  (CAA)  has.  in  accordance 
with  existing  provisions  of  a  bilateral 
airworthiness  agreement,  notified  the 
FAA  of  an  unsafe  condition  which  may 
exist  on  certain  British  Aerospace 
Model  125-800A  airplanes.  Drain  holes 
were  not  provided  in  the  aileron  tabs  of 
certain  airplanes,  and  entrapment  of 
water  within  the  tab  can  occur.  The 
accumulation  of  water  in  control 
surfaces  can  adversely  affect  their  mass 
balance.  This  condition,  if  not  corrected, 
could  lead  to  flutter  if  control  surface 
mass  balance  limits  are  exceeded. 
British  Aerospace  (BAe)  issued 
Service  Bulletin  57-64-(3067),  dated 
November  29.  1985,  which  describes 
rework  instruction  to  add  drainage 
provisions  to  the  aileron  tabs  of  certain 
Model  125-800A  airplanes.  The  CAA 
has  classified  the  service  bulletin  as 
mandatory. 

This  airplane  model  is  manufactured 
in  United  Kingdom  and  type  certificated 
in  the  United  Stales  under  the 
provisions  of  section  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 

Since  this  condition  is  likely  to  exist 
on  airplanes  of  this  model  registered  in 
the  United  States,  an  AD  is  proposed 
that  would  require  rework  of  the  aileron 
tabs  and  the  inboard  aileron  hinges  in 
accordance  with  the  service  bulletin 
previously  mentioned. 

It  is  estimated  that  30  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD. 
that  it  would  take  approximately  2 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  S40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  to  U.S.  operators  is 
estimated  to  be  $2,400. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document 
(1)  involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 
12291  and  (2)  is  rot  a  significant  rule 
pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
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1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatorv-  Flexibility  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  of  the  minimal  cost  of 
compliance  per  airplane  ($80),  A  copy  of 
a  draft  regulatory  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft, 
The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  IJ.S.C,  1354(a),  1421  and  1423- 
49  US.C.  I(l6|s)  (Revised  Pub.  L  97-449. 
lanuary  12.  1983):  and  14  CFR  11.89. 

§39.13    (Amended) 

2.  By  adding  the  following  new 
airworthiness  directive: 

British  Aerospace:  Applies  to  certain  British 
Aerospace  Model  125-800A  series 
airplanes,  listed  in  British  Aerospace 
(BAe)  Service  Bulletin  ,57-ft4-(3067), 
dated  November  29,  19«5,  certificated  in 
any  catejjory.  Compliance  required  as 
indicated,  unless  previously 
accomplished. 

To  prevent  entrapment  of  water  within  the 
aileron  tab  accomplish  the  following: 

A,  Within  the  next  100  landings  or  within 
one  year  after  the  effective  date  of  this  AD. 
whichever  occurs  sooner,  modify  the  aileron 
tab  and  the  inboard  aileron  hinge  to  provide 
drainage  in  accordance  with  BAe  Service 
Bulletin  ,■^7-64-1,3007),  dated  .Movember  29. 
1985. 

B,  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  A.NM-113.  F,'\A, 
Northwest  Mountain  Region, 

C,  Special  flight  permits  may  be  issued  in 
accordance  with  F.AR  21  197  and  21,199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  the  modification  required 
by  this  AD 

All  persons  affected  by  this  proposal 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  British  Aerospace.  Librarian 
for  Service  Bulletins,  P.O,  Box  17414, 
Dulles  International  Airport, 
Washington,  DC  20041   These 
documents  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region.  17900 
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Pacific  Highway  South.  Seattle, 
Washington,  or  at  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South,  Seattle.  Washington. 

Issued  in  Seattle,  Washington,  on  August 
28,  1987. 

Frederick  M,  Isaac, 

Df'ptjty  DirtLtvr.  Northwest  Mountain  Region. 
(FR  Doc,  87-20746  Filed  9-9-87,  8:45  am) 
BILLING  CODE  4910-13-M 


14  CFR  Part  39 

I  Docket  No,  87-NM-103-ADI 

Airworthiness  Directives;  British 
Aerospace  Model  H.S.  748  Series 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT, 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


summary:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  all  British  Aerospace  Model  H,S,  748 
series  airplanes  with  Modification  1472 
incorporated,  but  without  Modification 
7513  incorporated,  which  would  require 
replacement  of  certain  nose  landing  gear 
jack  support  bracket  bearing  cap 
attachment  studs.  This  proposal  is 
prompted  by  reports  of  incidents  where 
the  nose  landing  gear  has  malfunctioned 
due  to  the  failure  of  the  nose  landing 
gear  jack  support  bracket  bearing  cap 
attachment  studs.  This  condition^  if  not 
corrected,  could  result  in  the  inability  to 
lower  or  lock  down  the  nose  gear  for 
landing. 

DATE:  Comments  must  be  received  no 
later  than  October  15,  1987. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration.  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel  [Attention:  A.\M-103). 
Attention:  Airworthiness  Rules  Docket 
No.  87-NM-103-AD,  Pacific  Highway 
South,  C-68966.  Seattle.  Washington 
98168.  The  applicable  service 
information  may  be  obtained  from 
British  Aerospace,  Librarian  for  Service 
Bulletins,  P,0,  Box  17414.  Dulles 
International  Airport.  Washington,  DC 
20041,  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  Seattle,  Washington,  or  the 
Seattle  Aircraft  Certification  Office. 
9010  East  Marginal  Way  South.  Seattle. 
Washington, 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Donald  L,  Kur!e,  Systems  and 
Equipment  Branch,  A.\M-130S; 
telephone  (206)  431-1946.  Mailing 
address:  FAA,  .Northwest  Mountain 


Region,  17900  Pacific  Hignwav  South.  C- 
68966,  Seattle,  Washington  98168. 

SUPPtEMEMTARY  INFORMATION: 

Comments  Invited 

Interested  persons  a.rp  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  reguiaton,  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  F.^A-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availabilil;.  of , NPRM 

.'\ny  person  may  obtain  a  copy  of  this 

Notice  of  Proposed  Rulemaking  "(NPRM) 
by  submitting  a  request  to  the  FAA, 
.Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel  (Attention:  A,N'M- 
103),  Attention:  Airworthiness  Rules 
Docket  No.  87-NM-103-AD,  17900 
Pacific  Highway  South,  C-68966,  Seattle. 
Washington  98168, 

Discussion 

The  United  Kingdom  Civil  Aviation 
Authority  (CAA)  has.  in  accordance 
with  existing  provisions  of  a  bilateral 
airworthiness  agreement,  notified  the 
F.AA  of  an  unsafe  condition  which  may 
exist  on  certain  BAe  Model  H.S.  748 
series  airplanes.  There  have  been 
several  reports  of  incidents  where  the 
nose  landing  gear  malfunctioned  due  to 
the  failure  of  a  nose  landing  gear  jack 
support  bracket  bearing  cap  stud.  This 
condition,  if  not  corrected,  could  result 
in  the  inability  to  lower  or  lock  down 
the  nose  gear  for  landing, 

British  Aerospace  (BAe)  issued  Alert 
Service  Bulletin  A53/53.  Revision  1. 
dated  May  1987.  which  establishes  a 
fatigue  life  of  7.000  landings  for  the  nose 
landing  gear  jack  support  bracket 
bearing  cap  attachment  stud, 
recommends  stud  replacement  after  stud 
has  experienced  7.000  landings,  and 
introduces  an  interim  inspection  to 
ensure  continued  security  and  integrity 
of  the  nose  landing  gear  support 
structure  until  replacement  of  the  stud  is 
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complfU'd.  The  C.AA  has  classified  the 
service  l)iiiletin  as  mandatory. 

This  airplane  mode;!  is  manufactured 
in  the  United  Kingdom  and  type 
certificated  in  the  United  States  under 
the  prov  isions  of  Section  21,29  of  the 
Federal  Aviation  Regulations  and  the 
applical)le  bilateral  airworthiness 
agreements. 

Since  this  condition  is  likely  to  exist 
or  develop  on  airplanes  of  this  same 
t\pe  design  registered  in  the  United 
States,  an  AD  is  proposed  which  would 
require  replacement  of  nose  landing  gear 
jack  support  bracket  bearing  cap 
attachment  studs  which  have  exceeded 
7.000  landings,  and  interim  inspections 
of  the  nose  landing  gear  jack  support 
structure  until  studs  exceeding  7,000 
landings  have  been  replaced,  in 
accordance  with  the  service  bulletin 
previously  sentioned. 

It  IS  estimated  that  3  airplanes  of  LI.S, 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  0,2 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
l.ibor  cost  would  be  S40  per  manhour. 
[iased  on  these  figures,  the  total  cost 
imp. let  of  this  AD  on  U.S. operators  is 
estimated  to  beS24. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document 
(1)  invtiKes  a  proposed  regulation  which 
IS  not  major  under  Executive  Order 
12291  and  (2)  is  not  a  significant  rule 
pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  |44  FR  11034;  February  26. 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  of  the  minimal  cost  of 
compliance  per  airplane  (S8),  A  copy  of 
a  draft  regulatory  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket. 

List  of  Subjects  in  14  CFR  Part  39 

.'Xviatun  safety.  Aircraft, 

The  Proposed  Amendment 

Ac;cori.iing!y.  pursuant  to  the  authority 
tlelegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows; 

PART  39— {AMENDED! 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  L'  S  C,  1354(al.  1421  and  1423; 
44  II.S.C.  U)6(g)  lRi'\i.scd  Pub.  L,  97^49. 
].iniiar>'  12.  1983);  and  14  CFR  11.89. 


§39.13     1  Amended) 

2.  By  adding  the  following  new 
airworthiness  directive: 

British  Aerospace:  Applies  to  all  Model  H.S. 
748  series  airplanes  with  Modification 
1472  incorporated,  but  without 
Modification  7513  incorporated, 
certificated  in  any  category.  Compliance 
required  as  indicated,  unless  previously 
accomplished. 
To  prevent  inability  to  lower  or  lock  down 

the  nose  gear  for  landing,  accomplish  the 

following: 

A.  Prior  to  the  eccumuiation  of  7,000 
landings  or  within  the  next  90  days  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  replace  no8e  landing  gear  jack  support 
bracket  bearing  cap  attachment  studs.  Part 
Number  2cDl324B,  in  accordance  with  British 
Aerospace  Alert  Service  Bulletin  A53/53 
Revision  1,  dated  May  1987. 

B.  Replacement  studs  must,  in  turn,  be 
replaced  prior  to.  accumulation  of  7,000 
landings. 

C.  Until  studs  exceeding  a  life  of  7.000 
landings  have  been  replaced,  nose  landing 
gear  jack  support  structure  must  be  inspected 
prior  to  each  day's  first  flight  to  ensure  each 
stud  and  bearing  cap  are  secure  and  correctly 
fitted  in  accordance  with  British  Aerospace 
Alert  Service  Bulletin  A53/53,  Revision  1. 
dated  May  1987. 

D.  On  assembhes  where  the  bearing  caps 
or  studs  are  found  loose,  all  four  bearing  cap 
attachment  studs  must  be  replaced  before  the 
next  flight,  in  accordance  with  British 
Aerospace  Alert  Service  Bulletin  A53/53, 
Revision  1,  dated  May  1987. 

E.  Incorporation  of  Modification  7513,  as 
described  in  British  Aerospace  Alert  Service 
Bulletin  A53/53,  Revision  1,  dated  May  1987. 
constitutes  terminating  action  for  the 
requirements  of  paragraphs  A.,  B.,  C,  and  D.. 
above. 

F.  An  alternatt  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Standardization  Branch.  ANM-113.  FAA, 
Northwest  Mountain  Region. 

G.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplaness  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modifications  required  by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  British  Aerospace,  Librarian 
for  Service  Bulletins.  P.O.  Box  17414, 
Dulles  International  Airport, 
Washington.  DC  20041.  This  information 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region.  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  at  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 


Issued  in  Seattle,  Wtishington  on  August 
28.  1987 

Frederick  M.  Isaac 
Deputy  Director.  Northwest  Mountain  Region. 
[FR  Doc.  87-20748  Filed  9-9-87;  8:45  am] 
BILLING  CODE  4910-13-M 


14  CFR  Part  39 


I  Docket  No.  87-NM-102-AD1 

Airworthiness  Directives;  British 
Aerospace  Model  H.S.  748  Series 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  an 
airworthiness  directive  (AD),  applicable 
to  all  Model  U.S.  748  airplanes,  that 
would  require  inspections  of  the  engine 
subframe/wing  attachment  assembly, 
and  repair,  if  necessary.  This  proposal  is 
prompted  by  service  experience  which 
has  shown  that  abnormal  movement  and 
wear  of  the  engine  subframe/wing 
attachment  assembly  can  lead  to  the 
failure  of  the  split-bush  and/or  taper 
bolt.  This  condition,  if  not  corrected, 
could  lead  to  severe  stress  and  damage 
to  the  engine  support  structure. 

DATE:  Comments  must  be  received  no 
later  than  October  15,  1987. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel  (Attention:  ANM-103), 
Attention;  Airworthiness  Rules  Docket 
No.  87-NM-102-AD,  17900  Pacific 
Highway  South.  C-6896G,  Seattle, 
Washington  98168.  The  applicable 
service  information  may  be  obtained 
from  British  Aerospace.  Librarian  for 
Service  Bulletins.  P.O.  Box  17414.  Dulles 
International  Airport.  Washington,  DC 
20041.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle.  Washington,  or  the 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South,  Seattle, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Judy  Colder,  Standardization 
Branch,  Seattle  Aircraft  Certification 
Office,  ANM-113;  telephone  (206)  431- 
1967.  Mailing  address;  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  0-68966.  Seattle,  Washington 
98168. 
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r.JPPLE.MENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  .N'otice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (.NPRM) 
by  submilluig  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel  (Attention:  ANM- 
103),  Attention:  Airworthiness  Rules 
Docket  No.  87-NM-102-.A.D.  17900 
Pacific  Highway  South,  C-68966,  Seattle, 
Washington  98168. 

Discussion 

The  United  Kingdom  Civil  Aviation 
Authority  (CAA)  has,  in  accordance 
with  existmg  provisions  of  a  bilateral 
airworthiness  agreement,  notified  the 
FAA  of  service  experience  where 
abnorm.al  movement  and  wear  of  the 
engine  subframe/wing  attachment 
assembly  could  lead  to  the  failure  of  the 
split-bush  and/or  taper-bolt  on  British 
Aerospace  H.S.  748  series  airplanes. 
This  condition,  if  not  corrected,  could 
lead  to  severe  stress  and  damage  to  the 
engine  support  structure. 

British  Aerospace  (BAe)  issued 
Service  Bulletin  No.  54-29.  dated 
October  1986.  which  describes  a  series 
of  periodic  inspections  to  detect  and 
repair  worn  assemblies  on  all  H.S.  748 
aircraft.  The  CAA  has  classified  the 
service  bulletin  as  mandatory. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  type 
certificated  in  the  United  States  under 
the  provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  bilateral  airworthiness 
agreement. 

Since  these  conditions  are  likely  to 
exist  or  develop  on  airplanes  of  this 
model  registered  in  the  United  States,  an 


AD  is  proposed  that  would  require 
inspections  of  the  engine  subframe/wing 
attachment  assembly  in  accordance 
with  the  service  bulletin  previously 
mentioned.  Any  excessive  movement  or 
wear  found  must  be  repaired  in  a 
manner  approved  by  the  FAA  before 
further  flight. 

It  is  estimated  that  3  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD. 
that  it  would  take  approximately  23 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  S40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  to  U.S.  operators  is 
estimated  to  be  $2,760. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document 
(1)  involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 
12291  and  (2)  is  not  a  significant  rule 
pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  of  the  minimal  cost  of 
compliance  per  airplane  ($920).  A  copy 
of  a  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  regulatory  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows: 

PART39— lAMENDEDl 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-t49. 
(jnuary  12.  1983):  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

British  Aerospace:  Applies  to  all  Model  U.S. 

748  airplanes,  certificated  in  any 

calegory.  Compliance  required  as 

indicated,  unless  previously 

accomplished. 
To  prevent  seve-re  stress  and  damage  to  the 
engine  support  structure,  accomplish  the 
following: 

A.  Within  the  next  6  months  after  the 
effective  dale  of  this  AD.  or  prior  to 
accumulating  6.000  landings,  whichever  is 


later,  and  thereafter  at  ;nli.T\ais  not  to 
exceed  2.000  landings,  perform  a  visual 
inspection  of  the  engine  subframe/wing 
attachment  assemblies  in  accordance  with 
Paragraph  2A  of  British  Aerospace  Service 
Oullotin  54-29.  dated  October  1986.  Any 
assembly  found  to  exhibit  excessive 
movement  or  wear  must  be  repaired,  prior  to 
further  flight,  in  a  manner  approved  by  the 
FAA. 

B.  No  later  than  the  next  scheduled  engine 
removal  after  the  effective  date  of  this  AD  or 
prior  to  accumulating  6.000  landings, 
whichever  is  later,  and  thereafter  at  intervals 
not  to  exceed  6,000  landings,  perform  a  visual 
inspection  of  the  engine  subframe/wing 
attachment  assemblies  while  trying  to  induce 
movement,  in  accordance  with  paragraph  2C 
of  British  Aerospace  Ser\ice  Bulletin  54-29, 
dated  October  1986.  Any  components  found 
to  be  unserviceable  must  be  repaired  prior  to 
further  flight  in  a  manner  approved  by  the 
FAA. 

C.  Prior  to  the  next  scheduled  engine 
removal  after  the  effective  dale  of  tliis  AD,  or 
prior  to  accumulating  12.000  landings, 
whichever  is  later,  and  thereafter  at  intervals 
not  to  exceed  12.000  landings,  perform  an 
inspection  with  the  taper  bolt  and  taper  spHt- 
bush  removed  from  the  engine  subframe/ 
wing  attachment  assemblies  in  accordance 
with  paragraph  2D  of  British  Aerospace 
Service  Bulletin  54-29.  dated  October  1986. 
Any  components  found  to  be  unserviceable 
must  be  repaired  prior  to  further  flight  in  a 
manner  approved  by  the  FAA. 

D.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Standardization  Branch,  ANM-113,  FAA, 
Northwest  Mountain  Region. 

E.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modifications  required  by  this  AD. 

All  persons  affected  by  this  proposal 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  British  Aerospace,  Librarian 
for  Service  Bulletins.  P.O.  Box  17414 
Dulles  International  Airport. 
Washington.  DC  20041.  These 
documents  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South.  Seattle. 
Washington,  or  at  the  Seattle  Aircraft 
Certification  Office.  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

Issued  in  Seattle.  Washington,  on  August 
28.  1987. 

Frederick  M.  Isaac, 

Deputy  Director,  Northwest  Mountain  Region 
|FR  Doc.  87-20749  Filed  9-9-87;  8:45  am| 
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14  CFR  Part  71 

(Airspace  Docket  No.  87-AGL-171 

Proposed  Establishment  of  Transition 
Area;  Solon  Springs,  Wl 

agency:  Federal  Aviation 

Administration  (FAA)  DOT. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  the  Solon  Springs.  Wi. 
transition  area  to  accommodate  a  new 
NDB  Runway  19  Standard  Instrument 
Approach  Procedure  (SIAP)  to  Solon 
Springs  Municipal  Airport,  Solon 
Springs,  WI.  The  intended  effect  of  this 
action  is  to  ensure  segregation  of  the 
aircraft  using  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operatmg  under  visual  weather 
conditions  in  controlled  airspace. 
DATE:  Comments  must  be  received  on  or 
before  October  9,  1987. 

ADDRESS:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  ■'Administration,  Regional 
Ciunsel.  AGL-7,  Attn:  RulesDocket  No. 
8"-.-\GL-17,  2300  East  Devon  Avenue, 
Dfs  Plames.  Illinois  60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue.  Des  Plaines, 
Illinois. 

An  informal  docket  may  also  be 
examined  during  norma!  business  hours 
lit  the  Air  Traffic  Division,  Airspace 
Branch.  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Phiino-;.  Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  R.  Heaps,  Air  Traffic  Division. 
Airspace  Branch.  AC;L-520,  Federal 
.Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
C-(X)18.  telephone  (3121  694-7360. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
p.ifticipate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  m.ay  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulator^',  economic  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  subm.itted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FA,^  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 


comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  87-AGL-17,"  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket, 
F.\A.  Great  Lakes  Region,  Office  of 
Regional  Counsel,  2300  East  Devon 
Avenue.  Des  Plaines,  Illinois,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NFRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs.  Attention:  Public 
Information  Center,  APA-430,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  425-8058.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  §  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  establish  a  transition  area 
airspace  near  Solon  Springs,  WI. 

The  development  of  a  new  NDB 
Runway  19  SIAP  requires  that  the  FAA 
designate  airspace  to  ensure  that  the 
f'ocedure  will  be  contained  within 
controlled  airspace. 

The  minimum  descent  altitude  for  this 
procedure  may  be  established  below  the 
floor  of  the  700-foot  controlled  airspace. 

Aeronautical  maps  and  charts  will 
reflect  the  defined  area  which  will 
enable  other  aircraft  to  circumnavigate 
the  area  in  order  to  comply  with 
applicable  visual  flight  rule 
requirements. 

Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6C  dated  January  2, 
1987. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
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keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 
The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  .'Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71]  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(;)),  1354(a),  ISIO: 
E.0. 10854:  49  U.S.C.  106!g)  (Revised  Pub.  L 
97-^49,  January  12, 1983);  14  CFR  11.69. 

§71.181     (Amended) 

2.  Section  71.181  is  amended  as 
follows:  I 

Solon  Springs,  WI  [NawJ 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  5  mile  radius 
cf  the  Solon  Springs  Municipal  Airport  (lat. 
46"18  30"  N.,  long.  91°48'4.5"  W.).  and  within  3 
miles  each  side  of  the  003°  bearing  from  the 
Solon  Springs  Municipal  Airport  extending 
from  the  5  mile  radiu.<»  area  to  8.5  miles  north 
of  the  airport. 

Issued  in  Des  Plaines,  Illinois,  on  August 
26,  1987. 

Teddy  W.  Burcham. 
Manager.  Air  Traffic  Division. 
[FR  Doc.  87-20743  Filed  9-9-87;  8:45  am] 

BILLING  CODE   4910-lJ-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  1,  31,  and  301 
[INTL-55-86J  , 

Definition  of  Resident  Alien 

AGENCY:  Internal  Revenue  Service. 
Treasury. 


Federal  Register  /  Vul.  52.  No.  175  /  Thursday.  S.-ptcmbt  .-  10.  1987  /  Proposed  Rules 


J4231 


ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  document  contains 
proposed  regulations  relating  to  the 
definition  of  a  resident  alien.  Changes  to 
the  applicable  tax  law  were  made  by  the 
Tax  Reform  Act  of  1984.  The  regulations 
would  provide  the  pubHc  with  guidance 
needed  to  comply  with  that  Act  and 
would  affect  the  federal  income  tax 
lidbility  of  alien  individuals. 
DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  by  November  9.  19'i7.  The 
amendments  are  proposed  to  be 
effective  for  taxable  years  beginning 
after  December  31,  1984. 
ADDRESS:  Send  comments  and  requests 
for  a  public  hearing  to:  Commissioner  of 
Interna!  Revenue.  Attention:  CC:LR;T 
(I'vrrL-55-86).  Washmgton.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mamie  J.  Carro  of  the  Office  of 
Associate  Chief  Counsel  (international), 
within  the  Office  of  Chief  Counsel, 
Internal  Revenue  Service.  1111 
Constitution  Avenue  NVV.,  Washington, 
UC  20224  (Attention:  CC;LR;T)  (202-566- 
3490)  no!  a  toll-free  call. 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  Part  1)  under 
sections  871.  904.  9.53.  1301.  1441  and 
6013.  the  E.mployment  Tax  Regulations 
(26  CFR  Part  31  j  under  sections  3121  and 
3306  and  the  Regulations  on  Procedure 
and  Administration  (26  CFR  Part  301) 
under  section  7701  (b)  of  the  Internal 
Revenue  Code  of  1954.  These 
amendments  are  proposed  to  provide 
regulations  under  Section  7701  (b), 
which  was  added  to  the  Code  by  section 
138  of  the  1  ax  Reform  Act  of  1984  (Pub. 
L.  98-369,  98  Stat.  672)  and  to  amend  the 
regulations  under  sections  871,  904,  953. 
1303, 1441.  6013.  3121  and  3306  to  reflect 
the  addition  of  section  7701  (b)  by  the 
Act. 

Prior  Law 

Section  7701  (b)  was  added  by  the 
Tax  Reform  Act  of  1984  to  provide  a 
statutory  definition  of  the  terms 
"resident  alien."  and  "nonresident 
alien."  The  issue  of  an  individual's  status 
as  a  resident  or  a  nonresident  is  central 
to  a  determination  of  his  United  States 
federal  income  tax  liability.  Resident 
aliens  are  taxed  on  v.-orldwide  income 
in  much  the  sam.e  manner  as  United 
States  citizens.  In  contrast,  nonresidents 
are  taxed  in  a  far  more  restrictive 
manner  and  are  subject  to  tax  on  foreign 
source  income  only  under  very  limited 
circumstances. 


Prior  to  the  addition  of  section  7701 
(h),  definitions  of  resident  alien  and 
nonresident  alien  were  provided  only  in 
the  Income  Tax  Regulations.  These 
regulations  applied  a  subjective  test  and 
defined  the  terms  on  the  basis  of  an 
individual's  intentions  with  regard  to  the 
length  and  nature  of  his  stay  in  the 
L'nited  States.  Residence  depended  on 
whether  the  alien  was  'a  mere  transient 
or  sojourner"  in  the  United  States.  An 
alien  who  lacked  a  definite  intention  as 
to  the  length  and  nature  of  a  stay  was 
considered  to  be  a  resident.  An  alien 
who  possessed  a  visa  that  limited  his 
stay  to  a  definite  period  was  considered 
to  be  a  nonresident,  absent  "exceptional 
circumstances." 

Statutory  Provisions 

The  Tax  Reform  Act  of  1984  added 
section  7701  (b)  to  the  Code  to  provide  a 
definition  of  the  term  "resident  alien." 
Under  section  7701  (b)  (1).  and  alien 
individual  is  considered  to  be  a  resident 
of  the  United  States  if  he  statisfies  either 
of  two  tests:  the  green  card  test  of  the 
substantial  presence  test.  As  provided  in 
section  7701  (b)  (1)  (A)  (i)  and  (b)  (6).  an 
alien  individual  is  considered  to  be  a 
resident  under  the  green  card  test  if  he 
is  lawful  permanent  resident  of  the 
United  States  at  any  time  during  the 
calendar  year.  Under  the  substantial 
presence  test  provided  in  section  7701 
(b)  (3).  and  alien  individual  is  treated  as 
a  resident  if  (1)  he  is  physically  present 
in  the  United  States  for  183  days  or  more 
during  the  current  year,  or  (2)  the  sum  of 
the  days  the  alien  is  physically  present 
in  the  United  States  during  the  current 
year,  plus  one-third  the  number  of  days 
the  alien  is  physically  present  in  the 
United  States  during  the  first 
preceding  calendar  year,  plus  one  sixth 
the  number  of  days  the  alien  is 
physically  present  in  the  United  States 
du'-ing  the  second  preceding  year  equals 
or  exceeds  183  days.  Section  7701  (b)  (3) 
also  provides  that  an  individual  shall 
not  be  considered  to  meet  the 
substantial  presence  test  if  the 
individual  is  present  in  the  United 
States  for  fewer  than  183  days  in  the 
current  year,  has  a  tax  home  in  a  foreign 
country,  and  maintains  a  closer 
connection  to  that  foreign  country  than 
the  United  States. 

Section  7701  (b)  (2)  provides  special 
rules  for  determining  an  individual's 
residency  starting  date  and  residency 
termination  date.  If  an  individual  was 
not  a  resident  during  the  preceding 
calendar  year,  an  individual's  residency 
starting  date  will  be  the  first  day  during 
the  calendar  year  that  is  present  for 
purposes  of  the  substantial  presence  test 
or  as  a  lawful  permanent  resident  (green 
card  test).  A  special  residency  starting 


date  rule  is  provided  for  certain  electing 

taxpayers  who  arrive  in  the  United 
States  too  late  in  the  calendar  year  to 
meet  the  substantial  presence  test  for 
that  year.  An  individual's  residency 
termination  date  will  be  the  last  day 
that  an  individual  is  present  in  the 
United  States  (or  is  a  lawful  permanent 
resident)  if  he  has  a  closer  connection  to 
a  foreign  country  for  the  remainder  of 
the  year,  and  is  not  considered  to  be  a 
resident  at  any  time  during  the  following 
calendar  year.  Section  7701  (b)  (2) 
provides  that  presence  of  10  days  or  less 
will  be  disregarded  in  certain  cases  for 
purposes  of  the  residency  starting  and 
termination  dates. 

Section  7701  (b)  (4)  provides  that  an 
alien  individual,  who  is  not  a  resident 
under  the  substantial  presence  test  or 
the  green  card  test  during  the  current 
year,  will  be  deemed  to  be  resident  for  a 
portion  of  the  current  year  if  the 
individual  (1)  was  not  a  resident  during 
the  preceding  calendar  year;  (2)  is  a 
resident  under  the  substantial  presence 
test  in  the  calendar  year  following  the 
current  year;  (3)  is  present  in  the  United 
States  during  the  current  year  for  both 
31  consecutive  days  and  75  percent  of 
the  days  starting  with  the  first  day  of 
such  31-day  period;  and  (4)  elects  to  be 
treated  as  a  resident. 

Section  7701(b)  (3),  (5)  and  (7)  provide 
tliat  certain  days  of  presence  in  the 
United  States  will  be  excluded  for 
purposes  of  the  computation  required  by 
the  substantial  presence  test.  An 
individual's  presence  in  the  United 
States  will  be  disregarded  if  he  is  (1 )  a 
foreign  government-related  individual: 
(2)  a  teacher  or  trainee:  (3)  a  student:  (4) 
a  professional  athlete;  (5)  unable  to 
leave  the  United  States  because  of  a 
medical  condition  that  arose  while  he 
was  present  in  the  United  States;  (6)  a 
regular  commuter  from  Mexico  or 
Canada:  or  (7)  in  transit  between  two 
foreign  points. 

Section  7701(b)(9)  provides  that, 
unless  an  individual  establishes 
otherwise,  he  will  be  considered  to  be  a 
calendar  year  taxpayer.  If  an  individual 
is  a  resident  for  any  calendar  year  and 
has  previously  established  a  fiscal  year, 
he  will  be  treated  as  a  resident  with 
respect  to  any  portion  of  his  taxable 
year  that  is  within  such  calendar  year. 

Section  7701(b)(10)  provides  a  limited 
anti-avoidance  rule  directed  at  long  term 
residents  of  the  United  States  who 
interrupt  their  United  States  residency 
briefly.  Under  this  section,  an  alien  who 
is  a  resident  for  three  calendar  years 
and  interrupts  his  United  States 
residency  for  fewer  than  three  calendar 
years  will  be  subject  to  tax  under 
section  877  during  his  period  of 
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nonresidency  if  the  tax  imposed  by  that 
section  is  greater  than  the  tax  imposed 
by  section  871  on  nonresident  alien 
individuals  generally.  Section  877 
subjects  a  nonresident  former  United 
States  citizen  to  tax  on  all  of  his  United 
States  source  income  for  the  ten  year 
period  following  his  expatriation  at  the 
rates  that  apply  to  United  States 
residents.  For  this  purpose,  gain  from 
the  sale  of  property  located  in  the 
United  States  and  gain  from  the  sale  of 
stock  of  United  States  corporations  and 
certain  securities  is  treated  as  United 
States  source  income  regardless  of 
where  the  sale  occurs  or  title  is 
transferred.  Because  section  7701(h)(10) 
is  effective  for  taxable  years  beginning 
after  December  31,  1984.  section  877. 
thus,  could  not  apply  in  this  context 
before  1988. 

Explanation  of  Provisions 

Section  301.7701(b)-l  provides  rules 
for  determining  whether  an  alien 
individual  is  a  resident  or  a  nonresident 
of  the  United  States.  Paragraph  (b) 
provides  rules  for  determining  whether 
an  individual  is  a  lawful  permanent 
resident  of  the  United  States.  Paragraph 

(c)  provides  rules  for  determining 
whether  an  individual  meets  the 
substantial  presence  test.  These  rules 
include  definitions  of  the  terms 
"physical  presence."  "current  year,"  and 
"United  States." 

Section  301.7701(b)-2  provides  rules 
fiir  determining  whether  an  individual 
who  otherwise  meets  the  substantial 
presence  test  will  be  considered  to  be  a 
nonresident  because  he  meets  the  closer 
connection/tax  home  exception  to  the 
substantial  presence  test.  Paragraph  (b) 
defines  the  term  "tax  home."  Paragraph 

(d)  provides  examples  of  significant 
contacts  that  should  be  maintained  with 
the  indiv  idual's  foreign  country  for 
purposes  of  the  closer  connection 
exception.  Paragraph  (e)  provides  rules 
for  determining  when  the  closer 
connection/tax  home  exception  is 
unavailable. 

Section  301.7701(b)-3  provides  rules 
f(ir  determining  whether  certain 
individuals  may  exclude  days  of 
presence  in  the  United  States  for 
purposes  of  the  substantial  presence 
test.  Paragraph  (b)  defines  the  term 
"exempt  individual."  In  this  context,  the 
terms  "foreign  government-related 
individual."  "mtpmational 
organization,"  "teacher/ trainee," 
"student."  "immediate  family"  and 
"professional  athlete"  are  defined. 
Paragraph  (c)  provides  rules  for 
determining  whether  a  medical 
condition  will  be  considered  to  arise  in 
the  United  States.  Paragraph  (d)  defines 
the  term  "in  transit"  and  "foreign  point." 


Paragraph  (e)  specifies  which 
individuals  will  be  considered  to  be 
regular  commuters  from  Mexico  or 
Canada. 

Section  301.7701(b)-4  provides  rules 
for  determining  an  individual's 
residency  starting  date  and  residency 
termination  date.  These  rules  include 
definitions  of  the  terms  "residency 
starting  date"  and  "residency 
termination  date."  Rules  are  provided 
for  de  minimis  presence  prior  to  an 
individual's  residency  starting  date  and 
after  an  individual's  residency 
termination  date.  Special  rules  are 
provided  for  determining  the  residency 
starting  date  for  an  individual  who 
elects  to  be  treated  as  a  resident. 

Section  301.7701(b)-5  provides  rules 
for  determining  whether  an  individual 
will  be  taxed  in  the  same  manner  as  a 
United  States  citizen  who  renounces 
citizenship  for  tax  avoidance  purposes. 
In  contrast  to  section  877,  the 
regulations  do  not  require  an  individual 
to  have  a  tax  avoidance  motive. 

Section  301.7701(b)-6  provides  rules 
for  determining  an  individual's  taxable 
year.  The  rules  are  intended  to  prevent  a 
resident  alien  from  reducing  United 
States  tax  by  shifting  income  from  one 
taxable  year  to  another. 

Section  3017701(b)-7  clarifies  the 
effect  that  the  definition  of  resident 
alien  will  have  on  an  alien  individual 
who  is  also  a  resident  of  a  treaty  partner 
of  the  United  States.  The  rules  require 
such  individuals  to  determine  their  tax 
liability  as  if  they  were  nonresident 
aliens  under  the  Code  if  they  choose  to 
claim  any  treaty  benefits  as  residents  of 
a  treaty  country.  The  Internal  Revenue 
Service  particularly  invites  comments 
about  the  operation  of  these  rules  on 
such  dual  residents. 

Section  301.7701  (b)-8  provides 
procedural  rules  for  establishing  that  an 
individual  is  qualified  to  exclude  days  of 
presence  from  the  computation  required 
by  the  substantial  presence  test.  A 
statement  must  be  filed  with  the  Internal 
Revenue  Service  by  an  individual  who  is 
seeking  to  exclude  days  from  the 
computation  required  by  the  substantial 
presence  test  as  an  exempt  individual  or 
as  an  individual  who  is  unable  to  leave 
the  United  States  because  of  a  medical 
condition  that  arose  while  he  was 
present  in  the  United  States.  A  different 
statement  must  be  filed  by  an  individual 
who  is  claiming  the  closer  connection/ 
tax  home  exception  to  the  substantial 
presence  test. 

Section  301.7701  (b)-9  provides  the 
effective  dates  for  the  proposed 
regulations.  Paragraph  (b)  provides  a 
transitional  rule  for  purposes  of 
determining  the  residency  starting  date 


for  an  individual  who  held  a  green  card 
in  1984.  Paragraph  (c)  provides  a 
transitional  rule  for  determining  whether 
days  of  presence  in  1983  and  1984  will 
be  included  in  the  computation  required 
by  the  substantial  presence  test. 

The  proposed  regulations  amend 
§§  31.3121(b)(ig)-l  and  31.3306tc)(18)-l 
(relating  to  services  of  certain 
nonresident  aliens  that  do  not  constitute 
employment  for  purposes  of  the 
employment  tax  and  the  unemployment 
tax.  respectively)  which  provide  that  an 
alien  individual  who  is  temporarily 
present  in  the  United  States  as  a 
nonimmigrant  under  subparagraph  (F)  or 
(J)  of  section  101(a)(15)  of  the 
Immigration  and  Nationality  Act  is 
deemed  to  be  a  nonresident  alien 
individual.  The  proposed  amendments 
preclude  characterizing  an  individual  as 
a  nonresident  for  purposes  of  the 
employment  tax  and  unemployment  tax 
if  such  individual  is  considered  to  be  a 
resident  alien  pursuant  to  section 
7701(b)  and  the  regulations  thereunder. 

The  regulations  under  sections  871 
(relating  to  taxation  of  nonresident  alien 
individuals),  904  (relating  to  the  foreign 
tax  credit),  953  (relating  to  income  from 
insurance  of  United  States  risks),  1303 
(relating  to  individuals  who  qualify  for 
income  averaging),  1441  (relating  to  the 
withholding  of  tax  on  nonresident 
aliens),  and  6013  (relating  to  the  filing  of 
a  joint  return)  would  be  revised  to 
reflect  the  addition  of  section  7701(b). 


UM  1 


Special  Analysis 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
proposed  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  and 
that  a  Regulatory  Impact  Analysis  is 
therefore  not  required.  Although  this 
document  is  a  notice  of  a  proposed 
rulemaking  which  solicits  public 
comment,  the  Internal  Revenue  Service 
has  concluded  that  the  regulations 
proposed  herein  are  interpretative  and 
that  the  notice  and  public  procedure 
requirements  of  5  U.S.C.  553  do  not 
apply.  Accordingly,  these  proposed 
regulations  do  not  constitute  regulations 
subject  to  the  Regulatory  Flexibility  Act 
(5  U.S.C.  chapters). 

Comments  and  Requests  for  a  Public 
Hearing  i 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  eight  copies)  to 
the  Commissioner  of  Internal  Revenue. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
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person  who  has  submitted  written 
comments.  If  a  public  hearing  is  held, 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register.  The 

collection  of  information  requirements 
contained  in  this  notice  of  proposed 
rulemaking  have  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMBj  for  review  under  section  3504(h) 
of  the  Paperwork  Reduction  Act. 
Comments  on  these  requirements  should 
be  sent  to  the  Office  of  Information  and 
Regulatory  Affairs  of  0MB.  Attention: 
Desk  Officer  for  Internal  Revenue 
Service.  New  Executive  Office  Building, 
Washington,  D.C.  20503.  The  Internal 
Revenue  Service  requests  that  persons 
submitting  comments  on  these 
requirements  to  0MB  also  send  copies 
of  those  comments  to  the  Service. 

Drafting  Information 

The  principal  author  of  this  regulation 
is  Mamie  ].  Carro  of  the  Office  of 
Associate  Chief  Counsel  (International), 
Internal  Revenue  Service.  However, 
other  personnel  from  offices  of  the 
Internal  Revenue  Service  and  Treasur\- 
Department  participated  in  developing 
the  regulations  on  matters  of  substance 
and  style. 

List  of  Subjects 

26  CFR  1.861-1—1.997-1 

Income  taxes.  Aliens.  Exports.  DISC, 

Foreign  investments  in  U.S..  Foreign  tax 
credit,  FSC.  Sources  of  income.  United 
States  investments  abroad. 

26  CFR  1.1301-0—1.1348-3 

Income  taxes.  Readjustment  between 
years.  Income  averaging,  Maximum  tax 
on  earned  income. 

26  CFR  1.1441-1—1.1465-1 

Income  taxes,  Aliens.  Foreign 
corporations. 

26  CFR  Part  31 

Employment  taxes.  Income  taxes. 
Lotteries,  Railroad  retirement.  Social 
security.  Unemployment  tax, 
Withholding. 

26  CFR  Part  301 

Administrative  practice  and 
procedure.  Bankruptcy.  Courts.  Crime, 
Employment  taxes.  Estate  taxes.  Excise 
taxes.  Gift  taxes.  Income  taxes, 
Investigations,  Law  enforcement. 
Penalties,  Pensions,  Statistics.  Taxes. 
Disclosure  of  information,  Filing 
requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  the  proposed 
amendments  to  26  CFR  Parts  1,  31.  and 
301  are  as  follows; 


PART  1— (AMENDED] 
Income  Tax  Regulations 

Paragraph  1.  The  authority  for  Part  1 
continues  to  read  in  part: 

Authoritv"  26  use.  7805  •   *  *  Sections 
1  871-9,  1.904(b)-3.  1.953-2,  1.1303-1.  1,1441-5. 
and  1  em 3-6  also  issued  under  26  U.S  C. 

770l(b!(ll).  •  •  * 

§1.871-9     [Amended] 

Par.  2.  Paragraph  (a)  of  §  1  871-9  is 
amended  by  removing  "§  l.8"l-2"  in  the 
second  sentence  and  inserting  in  its 
place  ••§301.7701{bM  through 
§301. 7701  (b)-9". 

§1.904     [Amended] 

Par.  3.  Paragraph  (fl  of  §1.904[bl-3  is 
amended  by  removing  "the  rule  under 
§  1.871-2(b]"  and  inserting  in  its  place 
"§  301. 7701  (b)-l  through  1301.7701(b)- 
9". 

§1.953-2    1  Amended] 

Par.  4.  Paragraph  (d)  of  §  1.953-2  is 
amended  by  removing  "§§  1.871-2  to 
1.871-5,  inclusive"  in  the  sixth  sentence 
and  inserting  in  its  place  "§  301.7701(b}- 
1  through  §301.7701(b)-9". 

§1.1303-1     [Amended] 

Par.  5.  Paragraph  (b]  of  §  1.1303-1  is 

amended  by  removing  "§  1.8"l-2 
through  §  1.871^"  in  the  second 
sentence  and  inserting  in  its  place 
"§301.7701(b)-l  through  §301.7701  (b)- 
9'. 

§1.1441-5    [Amended] 

Par.  6.  Paragraph  (d)  of  §1.1441-5  is 

amended  by  removing  "§  1.871-2  in  the 
first  sentence  and  inserting  in  its  place 
"§  301.7701(b)-l  through  §301.7701-9". 

§1.6013-6    [Amended] 

Par.  7.  Paragraph  [a)(2)[ii)  of  §  1.6013- 
6  is  amended  by  removing  "|  §  1.871-2 
through  §  1.8~l-5"  and  inserting  \n  its 
place  "§301.7701tb}-l  through 
§301.7701(b)-9". 

PART  31— [AMENDED] 

Employment  Tax  Regulations 

Par.  8.  The  authority  for  Part  31 
continues  to  read  in  part: 

Authority:  26  L'  S  C  "'805   '   '   *  Sections 
31.31211b)  (19ht  and  31  3306(c)(18)-l  also 
issued  under  26  use.  7701(b)(n).  *   *   * 

§31.3121    [Anwnded] 

Par.  9.  Paragraph  (a)(1)  of 
§  31.3121(b)(19}-l  is  amended  by 
inserting  after  the  second  sentence  the 
following  sentence:  'The  preceding 
sentence  does  not  apply  to  the  extent  it 
is  inconsistent  with  section  7701(b)  and 
the  regulations  thereunder." 


§31.3306    (Amended) 

Par.  10.  Paragraph  (a)(1)  of 
§  31.3306(c)(18|-l  IS  amended  by 
inserting  after  the  second  sentence  the 
fo'lowing  sentence:  "The  preceding 
sentence  does  not  apply  to  the  extent  it 
IS  inconsistent  with  section  7701(b)  and 
the  regulations  thereunder." 

PART  301— {AMENDED] 

Regulations  on  Procedure  and 
Administration 

Par.  11.  The  authority  for  Part  301 
continues  to  read  in  part: 

Authority:  26  U.S.C.  780S.  *   *   *  Section* 
301.7701(b)-l  through  301.7701(b)-9  also 
issued  undei  26  U.S.C.  7701(b)(ll).  •   *   ' 

Par.  12.  New  §  301. 7701  fb>-l  through 
I  301.7701(b)-9  are  added  immediately 
after  §  301.7701-16,  The  added  sections 
read  as  follows 

§301.7701(b)-1     Resident  alien. 

(a)  Scope.  Section  3O1.770lib)-l  (b) 
provides  rules  for  determining  whether 
an  alien  individual  is  lawful  permanent 
resident  of  the  United  States  Section 
301.7701  (b)-l  (cj  provides  rules  for 
determining  if  an  alien  individual 
satisfies  the  substantial  presence  test. 
Section  301 .7701  lb (-2  provides  rules  for 
determining  when  an  alien  individual 
will  be  considered  to  maintain  a  tax 
home  in  a  foreign  country'  and  to  have  a 
closer  connection  to  that  foreign 
countn,'.  Section  3O1.7701ibl-3  provides 
rules  for  determining  if  an  individual  is 
an  exempt  individual  because  of  h;s 
status  as  a  foreign  government-related 
individual,  teacher,  trainee,  student,  or 
professional  athlete.  Section 
301.7701(b)-3  as  provides  rules  for 
determining  whether  an  individual  may 
exclude  days  of  presence  in  the  United 
States  because  the  individual  was 
unable  to  leave  the  United  States 
because  of  a  medical  condition.  Section 
301.7701  (b)-4  provides  rules  for 
determining  an  individuals  residency 
starting  and  termination  dates.  Section 
301.7701(b}-5  provides  rules  for  applying 
section  677  to  a  nonresident  a;. en 
individual.  Section  301.7701  (b,t-6 
provides  rules  for  determining  the 
taxable  year  of  an  alien.  Section 
301.7701{b)-7  provides  rules  for 
determining  the  effect  of  these 
regulations  on  rules  in  tax  conventions 
to  which  the  United  States  is  a  party. 
Section  3Ol,7701(b)-«  provides 
procedural  rules  for  establishing  that  an 
individual  is  a  nonresident  alien 
Section  301. 7701  (b}-9  provides  the 
effective  dates  of  section  7''0l!b)  and  the 
regulations  thereunder.  Unless  the 
context  indicates  othe^^^■Ise.  the 
regulations  under  §§  301.7701(b)-l 
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through  301.7701(b)-9  apply  for  purposes 
of  determining?  whether  a  United  States 
citizen  is  also  a  resident  of  the  United 
States.  (This  determination  may  be 
relevant,  for  example,  to  the  application 
of  section  861(a)(lj  which  treats  income 
from  interest-bearmg  obligations  of 
residents  as  income  from  sources  within 
the  United  States.)  The  regulations  do 
not  apply  for  purposes  of  section  911. 
(b)  Lawful  permanent  resident — (1) 
Green  card  test.  An  alien  is  a  resident 
alien  with  respect  to  a  calendar  year  if 
he  IS  a  lawful  permanent  resident  at  any 
time  during  the  calendar  year.  A  lawful 
permanent  resident  is  an  individual  v\'ho 
has  been  Idwfuily  granted  the  privilege 
of  residing  permanently  in  the  United 
States  as  an  immigrant  in  accordance 
with  the  immigration  laws.  Resident 
status  is  deemed  to  continue  unless  it  is 
rescinded  or  administratively  or 
jjdicially  deternuned  to  have  been 
abandoned. 

[2]  Rescission  of  resident  status. 
K;'Sidpnt  status  is  considered  to  be 
r"scinded  if  a  final  administrative  or 
judicial  order  of  exclusion  or 
dt'portiition  is  issued  regarding  the  alien 
ip.dixidual.  For  purposes  of  this 
paragraph,  the  term  "final  judicial 
order"  means  an  order  that  is  no  longer 
subject  to  appeal  to  a  higher  court  of 
competent  jurisdiction. 

(3)  Administrative  or  judicial 
determination  of  abandonment  of 
resident  status.  An  administrative  or 
judicial  determination  of  abandonment 
of  resident  status  may  be  initiated  by 
the  alien  individual,  the  Immigration  and 
Naturalization  Service  (INS),  or  a 
consular  officer.  If  the  alien  initiates  this 
determination,  resident  status  is 
considered  to  be  abandoned  when  the 
individual's  application  for 
abandonment  or  other  appropriate  form 
is  filed  with  the  1\S  or  a  consular 
officer.  If  the  INS  or  a  consular  officer 
initiates  this  determination,  resident 
status  will  be  considered  to  be 
abandoned  upon  the  issuance  of  a  final 
administrative  order  of  abandonment.  If 
an  individual  is  granted  an  appeal  to  a 
federal  court  of  competent  jurisdiction,  a 
final  judicial  order  is  required. 

(c)  Substantial  presence  test — (1)  In 
general.  An  alien  individual  is  a  resident 
alien  if  he  meets  the  substantial 
presence  test.  An  individual  satisfies 
this  test  if  he  has  been  present  for  at 
least  183  days  during  a  three  year  period 
that  includes  the  current  year.  For 
purposes  of  this  test,  each  day  of 
presence  in  the  current  year  is  counted 
as  a  full  day  F.ach  day  of  presence  in 
the  first  preceding  year  is  counted  as 
one-third  of  a  day  and  each  day  of 
presence  in  the  second  preceding  year  is 
counted  as  one-sixth  of  a  dav.  For 


purposes  of  this  paragraph,  fractional 
days  of  presence  will  be  counted  as 
whole  days.  (See  §  301.7701(b)-9  (b)(2) 
for  transitional  rules  for  calendar  years 
1985  and  1986.) 

(2)  Determination  of  presence — (i) 
Physical  presence.  For  purposes  of  the 
substantial  presence  test,  an  individual 
shall  be  treated  as  pressent  in  the 
United  States  on  any  day  that  he  is 
physically  present  in  the  United  States 
at  any  time  during  the  day.  (But  see 
§  3017701  (b)-(3)  relating  to  days  of 
presence  that  may  be  excluded  for 
purposes  of  the  substantial  presence 
test.) 

(ii)  United  States.  For  purposes  of 
section  7701(b)  and  the  regulations 
thereunder,  the  term  "United  States" 
when  used  in  a  geographical  sense 
includes  the  states  and  the  District  of 
Columbia.  It  also  inlcudes  the  territorial 
waters  of  the  United  States,  the  air 
space  over  the  United  States,  and  the 
seabed  and  subsoil  of  those  submarine 
areas  which  are  adjacent  to  the 
territorial  waters  of  the  United  States 
and  over  which  the  United  States  has 
exclusive  rights,  in  accordance  with 
international  law,  with  respect  to  the 
exploration  and  exploitation  of  natural 
resources.  It  does  not  nclude  the 
possessions  and  territories  of  the  United 
States, 

(3)  Current  year.  The  term  "current 
year"  means  any  calendar  year  for 
which  an  alien  individual  is  determinig 
his  resident  status. 

(4)  Thirty-one  day  minumum.  If  an 
individual  is  not  physically  present  for 
more  than  30  days  during  the  current 
year,  the  substantial  presence  test  will 
not  be  applied  for  that  year  even  if  the 
three-year  total  is  183  or  more  days.  For 
purposes  of  the  substantial  presence 
test,  it  is  irrelevant  that  an  individual 
was  not  present  for  more  than  30  days  in 
the  first  of  second  year  preceding  the 
current  year, 

(d)  Application  of  section  7701(b)  to 
the  possessions  and  territories.  Section 
7701(b)  provides  the  basis  for 
determining  whether  an  alien  individual 
is  a  resident  alien  of  a  United  Slates 
possession  or  territory  that  administers 
income  tax  laws  that  are  identical 
(except  for  the  substitution  of  the  name 
of  the  possession  or  territory  for  the 
term  "United  States"  where  appropriate) 
to  those  in  force  in  the  United  States.  If, 
after  the  application  of  section  7701(b) 
and  the  regulations  thereunder,  an  alien 
individual  is  a  resident  of  the  United 
States  and  a  resident  of  a  United  States 
possession  or  territory,  the  principles  of 
§  301.7701(b)-2  (d)  (relating  to 
significant  contacts  maintained  by  an 
individual  with  a  foreign  county)  shall 
be  applied  in  order  to  establish  that  the 


individual  is  a  resident  alien  of  either 
the  United  States  or  a  United  States 
possession  or  territory,  but  not  both, 
(e)  Examples.  This  section  may  be 
illustrated  by  the  following  examples: 

Example  (Ij.  B  an  alien  individual,  is 
present  in  the  United  Slates  for  122  days  in 
the  current  year.  He  was  present  in  the 
United  States  for  122  days  in  the  first 
preceding  calendar  year  and  for  122  days  in 
the  second  preceding  calendar  year.  In 
determining  his  status  for  the  current  year.  B 
counts  all  122  days  in  the  United  States  in  the 
current  year  plus  Vb  of  the  122  days  in  the 
United  States  in  the  first  preceding  calendar 
year  year  (40  %  days)  and  '4  of  the  122  days 
in  the  United  States  during  the  second 
preceding  calendar  year  (20 'b  days).  The 
total  of  122  +  40  %^  20 V3  equals  183  days.  B 
meets  the  substantial  presence  test  and  is  a 
resident  alien  for  the  current  year. 

Example  (2).  C.  an  alien  individual,  is 
present  in  the  United  States  for  25  days 
during  the  current  year.  He  was  present  in  (he 
United  States  for  365  days  during  the  first 
preceding  year  and  365  days  during  the 
second  preceding  year.  The  substantial 
presence  test  does  not  apply  because  C  is 
present  in  the  United  States  for  fewer  than  31 
days  during  the  current  year. 

§  301.7701{b)-2    Closer  connection 
exception. 

(a)  In  general.  An  alien  individual 
who  meets  the  substantial  presence  test 
may  nevertheless  be  considered  a 
nonresident  alien  for  the  current  year  if 
the  following  conditions  are  satisfied: 

(1)  The  individual  is  present  in  the 
United  States  for  fewer  than  183  days  in 
the  current  year, 

(2)  The  individual  maintains  a  tax 
home  in  a  foreign  country  during  the 
current  year,  and 

(3)  The  individual  has  a  closer 
connection  to  the  foreign  country  in 
which  he  maintains  a  tax  home  than  to 
the  United  States. 

(b)  Foreign  country:  For  purposes  of 
section  7701(b)  and  the  regulations 
thereunder,  the  term  "foreign  country" 
when  used  in  a  geographical  sense 
includes  any  territory  under  the 
sovereignty  of  the  United  Nations  or  a 
government  other  than  that  of  the 
United  States.  It  inlcudes  the  territorial 
waters  of  the  foreign  country 
(determined  in  accordance  with  the 
laws  of  the  United  States),  the  air  space 
over  the  foreign  country,  and  the  seabed 
and  subsoil  of  those  submarine  areas 
which  are  adjacent  to  the  territorial 
waters  of  the  foreign  country  and  over 
which  the  foreign  country  has  exclusive 
rights,  in  accordance  with  international 
law,  with  respect  to  the  exploration  and 
exploitation  of  natural  resources.  It  also 
includes  the  possessions  and  territories 
of  the  United  States, 
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(c)  Tax  home—\\]  Definition.  For 
purposes  of  section  7701(b)  and  the 
reguldtions  thereunder,  the  term  "tax 
home"  has  the  same  meaning  that  it  has 
for  purposes  of  section  911(d)j3) 
(without  regHrd  to  the  second  sentence 
therein)  and  the  regulations  thereunder. 
Thus,  under  section  7701(b).  an 
individuBl's  tax  home  is  considered  to 
be  located  at  his  regular  or  principal  (if 
more  than  one  regular)  place  of 
business,  or  if  the  individual  has  no 
regular  or  principal  place  of  business 
because  of  the  nature  of  the  business, 
then  at  his  regular  place  of  abode  in  a 
real  and  substantial  sense. 

(2)  Duration  and  nature  of  tax  home. 
The  tax  home  maintained  by  the  alien 
individual  must  be  in  existence  for  the 
entire  current  year.  The  tax  home  must 
be  located  in  the  same  foreign  country 
for  which  the  individual  is  claiming  to 
have  the  closer  connection  described  in 
paragraph  (d)  of  this  section. 

(d)  Closer  connection  to  a  foreign 
country.  An  alien  individual  will  be 
considered  to  have  a  closer  connection 
to  a  foreign  country  than  the  United 
States  if  the  individual  or  the 
Commissioner  establishes  that  such 
individual  has  maintained  more 
significant  contacts  with  the  foreign 
country  than  with  the  United  States.  In 
determining  whether  an  individual  has 
maintained  more  significant  contacts 
with  a  foreign  country  than  the  United 
States,  the  facts  and  circumstances  to  be 
considered  include  (but  are  not  limited 
to): 

(1)  The  location  of  the  individual's 
permanent  home; 

(2)  The  location  of  the  individual's 
family: 

(3)  The  location  of  personal 
belongings,  such  as  automobiles, 
furniture,  clothing  and  jewelry  owned  by 
the  individual  and  his  family: 

(4)  The  location  of  social,  political, 
cultural  or  religious  organizations  in 
which  the  individual  has  a  current 
relationship; 

(5)  The  location  of  the  individual's 
personal  bank  accounts; 

(6)  The  type  of  driver's  license  held  by 
the  individual; 

(7)  The  country  of  residence 
designated  by  the  individual  on  forms 
and  documents; 

(8)  The  types  of  official  forms  and 
documents  filed  by  the  individual,  such 
as  Form  1078  (Certificate  of  Alien 
Claiming  Residence  in  the  United 
States)  or  Form  'W-9  (Payer's  Request 
for  Taxpayer  Identification  Number): 
and 

(9)  The  location  of  the  jurisdiction  in 
which  the  individual  votes. 

For  purposes  of  this  paragraph,  it  is 
immaterial  whether  a  permanent  home 


is  a  house,  an  apartment,  or  a  furnished 

room.  It  is  also  immaterial  whether  the 
home  is  owned  or  rented  by  the  alien 
individual.  It  is  material,  however,  that 
the  dwelling  be  available  at  all  times, 
continuously,  and  not  solely  for  stays  of 
short  duration. 

(p)  Closer  connection  exception 
unavailable.  An  alien  individual  who 
has  personally  applied,  or  taken  other 
affirmative  steps,  to  change  his  status  to 
that  of  a  permanent  resident  during  the 
current  year  or  has  an  application 
pending  for  adjustment  of  status  during 
the  current  year  will  not  be  eligible  for 
the  closer  connection  exception.  An 
affirmative  step  to  change  status  to  that 
of  a  permanent  resident  includes  (but  is 
not  limited  to): 

(1)  The  filing  of  Immigration  and 
Naturalization  Form  1-508  (Waiver  of 
Immunities)  by  the  alien. 

(2)  The  filing  of  Immigration  and 
Naturalization  Form  1-485  (Application 
for  Status  as  Permanent  Resident)  by  the 
alien,  or 

(3)  The  filing  of  Department  of  State 
Form  OF-230  (Application  for  Immigrant 
Visa  and  Alien  Registration)  by  the 
alien. 

§  301.7701  (b>-3     Days  excluded  for 
purposes  of  the  sutwtantial  presence  test. 

(a)  In gencrui.  In  computir.g  days  uf 
presence  in  the  United  States  for 
purposes  of  the  substantial  presence 
test,  an  alien  is  considered  to  be  present 
if  the  individual  is  physically  present  in 
the  United  Stales  at  any  time  during  the 
day.  However  the  following  days  may 
be  excluded  and  will  not  count  as  days 
of  presence  in  the  United  States: 

(1)  Days  that  an  individual  is  present 
in  the  United  States  as  an  exempt 
individual, 

(2)  Days  that  an  individual  is 
prevented  from  leaving  the  United 
States  because  of  a  medical  condition 
that  arose  while  the  individual  w^as 
present  in  the  United  States, 

(3)  Days  that  an  individual  is  in  transit 
between  two  points  outside  the  United 
States,  and 

(4)  Days  on  which  a  regular  commuter 
residing  in  Canada  or  Mexico  commutes 
to  and  from  employment  in  the  United 
States. 

(b)  Exempt  individuals — (1)  In 
general.  An  exempt  individual  is  an 
individual  who  is  either  a  — 

(i)  Foreign  government-related 
individual. 

(ii)  Teacher  or  trainee. 

(iii)  Student,  or 

(iv)  Professional  athlete  who  is 
temporarily  present  in  the  United  States 
to  compete  in  a  charitable  sports  event 
described  in  section  274(1)(1)(B). 


[Z]  Foreign  government-related 
individual —  (i)  In  general.  A  foreign 
government-related  individual  is  an 
individual  or  a  member  of  the  immediate 
family  of  an  individual  who  is 
temporarily  present  in  the  United  States 
(A)  as  a  full-time  employee  of  an 
international  organization,  (B)  by  reason 
of  diplomatic  status,  or  (C)  by  reason  of 
a  visa  that  the  Secretary  of  the  Treasury 
or  his  delegate  (after  consultation  with 
the  Secretarj  of  State  when  appropriate) 
determines  represents  fuli-time 
diplomatic  or  consular  status.  An 
individual  described  m  this  paragraph 
shall  be  considered  to  be  temporarily 
present  in  the  United  States  if  such 
individual  is  not  a  lawful  permanent 
resident  as  described  in  parajjraph  (b) 
(1)  of  §  301.7701  (b)-(l)  and  regardless  of 
the  actual  amount  of  time  that  the 
individual  is  present  in  the  United 
States. 

(ii)  Definition  o'  international 
organization.  The  term  "international 
organization"  means  any  public 
international  organization  that  has  been 
designated  by  the  President  by 
Executive  Order  as  being  entitled  to 
enjoy  the  privileges,  exemptions,  and 
immunities  provided  for  in  the 
Internationa!  Organizations  Act  (22 
U.S.C.  288). 

(iii)  Full-time  diplomatic  or  consular 
status.  An  individual  is  considered  to 
have  full-time  diplomatic  or  consular 
status  if: 

(A)  He  has  been  accredited  by  a 
foreign  government  recognized  de  jure 
or  de  facto  by  the  United  States: 

(B)  He  intends  to  engage  primarily  in 
official  activities  for  such  foreign 
government  while  in  the  United  States; 
and 

(C)  He  has  been  recognized  by  the 
President,  or  by  the  Secretary  of  State, 
or  by  a  consular  officer  acting  on  behalf 
of  the  Secretary  of  State  as  being 
entitled  to  such  status, 

(3)  Teacher  or  Trainee.  A  teacher  or 
trainee  includes  any  individual  (and 
such  individual's  immediate  family), 
other  than  a  student,  who  is  admitted 
temporarily  to  the  United  States  as  a 
nonimmigrant  under  subparagraph  (J) 
(relating  to  the  admission  of  teachers 
and  trainees  into  the  United  States)  of 
section  101  (a)(15)  of  the  Immigration 
and  Nationality  Act  (8  USC.  1101  (a) 
(15)0))  and  who  substantially  complies 
with  the  requirements  of  being  admitted. 

(4)  Student.  A  student  is  any 
individual  (and  such  individual's 
immediate  family)  who  is  admitted 
temporarily  to  the  United  States  as  a 
nonimmigrant  under  subparagraph  (F) 
[relating  to  the  admission  of  students 
into  the  United  States]  or  subparagraph 
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(I)  (relating  to  the  admission  of  teachers 
and  trainees  into  the  United  States)  of 
section  101  (a)(15)  of  the  Immigration 
and  Nationahty  Act  (8  U.S.C.  1101 
(a)(15)  (F).  (1)1  who  substantially 
complies  with  the  requirements  of  being 
admitted. 

(5)  Professional  athlete.  A 
professional  athlete  is  an  individual  who 
is  temporarily  present  in  the  United 
States  to  compete  in  a  charitable  sports 
event  described  in  section  274(1)(1)(B). 
Tor  purposes  of  computing  the  days  of 
presence  in  the  United  States,  only  days 
on  which  the  athlete  actually  competes 
in  a  charitable  sports  event  described  in 
section  274(I)(1)(B]  shall  be  excluded. 
Thus,  days  on  which  the  individual  is 
present  to  practice  for  the  event,  or  to 
perform  promotional  or  other  activities 
related  to  the  event,  shall  not  be 
excluded  for  purposes  of  the  substantial 
presence  test. 

(6)  Substantial  compliance.  An 
individual  described  in  paragraph  (b)  (3) 
or  (4)  of  this  section  will  be  deemed  to 
SLibstantially  comply  with  the  visa 
requirements  relevant  to  residence  for 
tax  purposes  if  the  individual  has  not 
engaged  in  activities  that  are  prohibited 
by  the  Immigration  and  Nationality  Act 
and  the  regulations  thereunder  and 
could  result  in  the  loss  of  F  or  J  visa 
status.  An  individual  will  not  be  deemed 
to  comply  substantially  with  the  visa 
requirements  relevant  to  residence  for 
lax  purposes  merely  by  showing  that  the 
individual's  visa  has  not  been  revoked. 
An  independent  determination  of 
substantial  compliance  may  be  made  by 
the  Internal  Revenue  Service  for  any 
individual  claiming  to  be  an  exempt 
individual  under  paragraph  (b)  (3)  or  (4) 
of  this  section.  For  example,  if  an 
individual  with  an  F  visa  (student  visa) 
IS  found  to  have  accepted  unauthorized 
employment  or  to  have  maintained  a 
course  of  study  that  is  not  considered  by 
the  Internal  Revenue  Service  to  be  full 
tune,  he  will  not  be  considered  to 
comply  substantially  with  his  visa 
requirements  regardless  of  whether  his 
visa  has  been  revoked. 

(7)  Relationship  between  student 
exemption  and  teacher/trainee 
exemption — (i)  In  general.  Except  as 
otherwise  provided,  an  individual  will 
not  be  able  to  exclude  days  of  presence 
from  the  substantial  presence  test  as  a 
teacher,  trainee  if  the  individual  has 
been  exempt  as  a  teacher  or  trainee  if 
the  individual  has  been  exempt  as  a 
teacher,  trainee,  or  student  for  any  part 
of  two  of  the  six  preceding  calendar 
years.  If  all  of  an  individual's 
compensation  in  the  current  year  and  for 
f  jur  of  the  six  preceding  calendar  years 
13  income  described  in  section  872(b)(3), 


such  individual  will  not  be  able  to 
exclude  days  of  presence  from  the 
substantial  presence  test  as  a  teacher  or 
trainee  if  the  individual  has  been 
exempt  as  a  teacher,  trainee,  or  student 
for  any  part  of  four  of  the  six  preceding 
calendar  years.  An  individual  will  not 
be  able  to  exclude  days  of  presence 
from  the  substantial  presence  test  as  a 
student  if  the  individual  has  been 
exempt  as  a  teacher,  trainee,  or  student 
for  any  part  of  more  than  five  calendar 
years,  unless  it  is  established  to  the 
satisfaction  of  the  district  director  that 
the  individual  does  not  intend  to  reside 
perm.anently  in  the  United  States  and 
has  substantially  complied  with  the 
requirements  of  the  student  visa 
providing  for  the  individual's  temporary 
presence  in  the  United  States. 

For  purposes  of  this  paragraph  (b)(7), 
the  facts  and  circumstances  to  be 
considered  in  determining  if  an 
individual  has  demonstrated  an  intent  to 
reside  permanently  in  the  United  States 
include  (but  are  not  limited  to): 

(A)  Whether  the  individual  has 
maintained  a  closer  connection  with  a 
foreign  country  as  described  in 

§  301.7701  (b)-2,  and 

(B)  Whether  the  individual  has  taken 
affirmative  steps  within  the  meaning  of 
paragraph  (e)  of  §  301.7701[b)-2  to 
adjust  the  individual's  status  from 
nonimmigrant  to  lawful  permanent 
resident. 

The  rules  in  this  paragraph  (b)(7) 
relating  to  stated  periods  of  exempt 
status  apply  only  for  those  stated 
periods  that  occur  after  1984.  Thus,  an 
alien  who  is  present  as  a  student  during 
the  calendar  years  1982-1990  will  not  be 
subject  to  the  five  year  rule  for  students 
until  1990. 

(ii)  Example.  The  following  example 
illustrates  the  application  of  paragraph 
(b)(7)(i)  of  this  section. 

Example.  B  is  temporarily  present  in  the 
United  Slates  during  the  calendar  year  as  a 
teacher,  within  the  meaning  of  8ul)paragraph 
J  of  section  101(15)  of  the  Immigration  and 
Nationality  Act.  B  did  not  receive 
compensation  described  in  section  872(b)(3) 
in  any  of  the  preceding  6  years.  B  has  been 
treated  as  an  exempt  student  for  the  past  4 
years.  Although  this  is  the  first  year  that  B  is 
seeking  to  be  exempt  as  a  teacher,  he  will  not 
be  considered  an  exempt  individual  for  the 
year  because  he  has  been  exempt  as  a 
student  for  at  least  2  of  the  preceding  6  years. 

(8)  Immediate  family.  The  immediate 
family  of  an  exempt  individual  includes 
the  individual's  spouse  and  unmarried 
children  (whether  by  blood  or  adoption) 
who  are  under  21  years  of  age,  who 
reside  regularly  in  the  household  of  the 
exempt  individual,  and  who  are  not 
members  of  some  other  household.  The 
immediate  family  of  a  foreign 


government-related  individual  does  not 
include  attendants,  servants,  and 
personal  employees  of  such  individual. 

(c)  Medical  condition — (1)  In  general. 
An  individual  will  not  be  considered 
present  on  any  day  that  the  individual 
intends  to  leave  and  is  unable  to  leave 
the  United  States  because  of  a  medical 
condition  or  medical  problem  that  arose 
while  the  individual  was  present  in  the 
United  States.  A  day  of  presence  will 
not  be  excluded  if  the  individual,  who 
was  initially  prevented  from  leaving,  is 
subsequently  able  to  leave  the  United 
States  and  then  remains  in  the  United 
States  beyond  a  reasonable  period  for 
making  arrangements  to  leave  the 
United  States.  A  day  will  also  not  be 
excluded  if  the  metiical  condition  arose 
during  a  prior  stay  in  the  United  States 
(whether  or  not  days  of  presence  during 
the  prior  stay  were  excluded)  and  the 
alien  returns  to  the  United  States  for 
treatment  of  the  medical  condition  or 
medical  problem  that  arose  during  the 
prior  stay. 

(2)  Preexisting  medical  condition.  A 
medical  condition  or  problem  will  not  be 
considered  to  arise  while  the  individual 
is  present  in  the  United  States,  if  the 
condition  or  problem  existed  prior  to  the 
individual's  arrival  in  the  United  States, 
and  the  individual  was  aware  of  the 
condition  or  problem,  regardless  of 
whether  the  individual  required 
treatment  for  the  condition  or  problem 
when  the  individual  entered  the  United 
States. 

(d)  Days  in  transit.  An  alien  may 
exclude  days  of  presence  in  the  United 
States  if  he  is  in  transit  between  two 
foreign  points,  and  is  physically  present 
in  the  United  States  for  fewer  than  24 
hours.  For  purposes  of  this  paragraph, 
and  individual  will  be  considered  to  be 
in  transit  if  he  pursues  activities  that  are 
substantially  related  to  completing  his 
travel  to  a  foreign  point  of  destination. 
For  example,  an  alien  who  travels 
between  airports  in  the  United  States  in 
order  to  change  planes  en  route  to  his 
destination  will  be  considered  to  be  in 
transit.  However,  if  he  attends  a 
business  meeting  while  he  is  present  in 
the  United  States,  whether  or  not  such 
meeting  is  within  the  confines  of  the 
airport,  he  will  not  be  considered  to  be 
in  transit.  For  purposes  of  this 
paragraph,  the  term  "foreign  point" 
means  any  areas  that  are  not  included 
within  the  definition  of  the  term  "United 
States"  provided  in  paragraph  (c)(2)(ii) 
of  §301.7701(b)-l. 

(e)  Regular  commuters  from  Mexico 
or  Canada.  An  alien  will  not  be 
considered  to  be  present  in  the  United 
States  on  days  that  the  individual 
commutes  to  the  individual's  residence 
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in  Mexico  or  Canada  if  the  individual 
regularly  commutes  from  Mexico  or 
Canada.  For  purposes  of  this  paragraph. 
the  term  "commutes"  means  to  travel  to 
employment  or  self-employment  and  to 
return  to  one's  residence  within  a  24- 
hour  period.  An  alien  individual  will  be 
considered  to  commute  regularly  li  he 
commutes  to  his  location  of  employment 
of  self-employment  in  the  United  States 
from  his  residence  in  Mexico  or  Canada 
on  more  than  80%  of  the  workdays 
during  the  current  year. 

(f)  Determination  of  excluded  days 
applies  beyond  year  of  determination.  If 
an  alien  individuals  determines  that  he 
is  permitted  to  exclude  a  day  of 
presence  pursuant  to  paragraph  (b).  (c). 
(d).  or  (e)  of  this  section,  then  that  day 
shall  not  be  taken  into  account  in  the" 
current  year  or  the  first  of  second 
preceding  year. 

§  301.7701(b)-4    Residency  time  periods. 

(a)  First  year  of  residency.  An  alien 
who  was  not  a  United  States  resident 
during  the  preceding  calendar  year  and 
who  is  a  United  States  resident  for  the 
current  year  will  begin  to  be  a  resident 
for  tax  purposes  on  the  alien's  residency 
starting  date.  The  residency  starting 
date  for  an  alien  who  meets  the 
substantial  presence  test  is  the  first  day 
during  the  calendar  year  on  which  the 
individual  is  present  in  the  United 
States.  The  residency  starting  date  for 
an  alien  who  meets  the  green  card  test  is 
the  first  day  during  the  calendar  year  of 
which  the  individual  is  physically 
present  in  the  United  States  as  alawful 
permanent  resident.  The  residency 
starting  date  for  an  alien  who  satisfies 
both  the  substantia!  presence  test  and 
the  green  card  test  will  be  the  earlier  of 
the  first  day  the  individual  is  physically 
present  in  the  United  States  as  a  lawful 
permanent  resident  of  the  United  States 
or  the  first  day  during  the  year  that  the 
individual  is  present  for  purposes  of  the 
sustantial  presence  test.  (See 

§  301. 7701(b)-9(b)(l)  for  the  transitional 
rule  relating  to  the  residency  starting 
date  of  an  alien  individual  who  was  a 
lawful  permanent  resident  in  1984.) 

(b)  Last  year  of  residency.  An  alien 
who  is  a  United  States  resident  during 
the  current  year  but  who  is  not  a  United 
States  resident  at  any  time  during  the 
following  calendar  year  will  cease  to  be 
a  resident  for  tax  purposes  on  the 
individual's  residency  termination  date. 
Generally,  the  residency  termination 
date  will  be  the  last  day  of  the  calendar 
year.  Notwithstanding  the  preceding 
sentence,  the  residency  termination  date 
for  an  alien  who  meets  the  substantial 
presence  test  is  the  last  day  during  the 
year  that  the  alien  is  physically  present 
in  the  United  States  if  the  alien 


establishes  a  closer  connection  to  a 
foreign  country  (as  defined  in  §  301.7701 
(b)-2  (d))  than  the  the  United  Slates  for 
the  remainder  of  the  year.  Similarly,  the 
residency  termination  date  for  an  alien 
who  meets  the  "green  card"  test  is  the 
first  day  during  the  year  that  the  alien  is 
no  longer  a  lawful  permanent  resident  if 
the  alien  establishes  a  closer  connection 
to  a  foreign  country  than  the  the  United 
States  for  the  remainder  of  the  year.  The 
residency  termination  date  for  an  alien 
who  satisfies  both  the  substantial 
presence  test  and  the  "green  card"  test 
for  the  current  year,  will  be  the  later  of 
the  first  day  the  individual  is  no  longer  a 
lawful  permanent  resident  of  the  United 
States  or  the  last  day  the  individual  was 
a  resident  under  the  substantial 
presence  test  if  the  alien  establishes  a 
closer  connection  to  a  foreign  country 
than  to  the  United  States  for  the 
remainder  of  the  year. 

(c)  Rules  relating  to  residency  starting 
date  and  residency  termination  date —  " 
(1 1  De  minimis  presence.  An  alien  may 
be  present  in  the  United  States  for  up  to 
10  days  without  triggering  the  residency 
starting  date  (fur  purposes  of  the 
substantia!  presence  test)  or  extending 
the  residency  termination  date  (for 
purposes  of  the  substantial  presence  test 
and  the  green  card  test)  if  the  individual 
is  able  to  establish  a  closer  connection 
to  a  foreign  countrv  (as  defined  in 
§  301.7701  (b)-2  (d))  than  the  United 
States  during  that  period.  Days  from 
more  than  one  period  of  presence  may 
be  disregarded  for  purposes  of 
determining  an  indi\idual's  residency 
starting  date  or  termination  date  so  long 
as  the  total  is  not  more  than  10  days. 
However,  an  individual  may  not 
disregard  any  days  that  occur  in  a 
period  of  consecutive  days  of  presence, 
if  all  the  days  that  occur  during  that 
period  cannot  be  excluded.  An 
individual  must  include  days  of 
presence  for  purposes  of  determining 
whether  the  individual  meets  the 
substantial  presence  test  even  though 
the  days  may  be  disregarded  for 
purposes  of  determining  the  individual's 
residency  starting  date  or  residency 
termination  date. 

(2)  Proration.  If  an  individual's 
residency  starting  date  does  not  fall  on 
the  first  day  of  the  tax  year,  or  the 
individual's  residence  termination  date 
does  not  fall  on  the  last  day  of  the  tax 
year,  the  individual's  income  tax 
liability  should  be  calculated  in 
accordance  with  §  1.871-13  dealing  with 
the  taxation  of  individuals  who  change 
residence  status  during  the  taxable  year. 

(3)  Residency  starting  date  for  certain 
individuals — (i)  In  general.  If  an  alien 
individual  (who  otherwise  does  not  meet 


the  substantial  presence  test  or  the 
green  card  test  for  the  current  year)  is 
physically  present  in  the  United  Slates 
for  at  least  31  consecutive  days  during 
the  current  year,  and  also  for  a  period  of 
continuous  presence  beginning  with  the 
first  day  of  such  thirty-one  day  period. 
the  individual  shall  be  considered  to  be 
a  resident  during  the  current  year,  and 
the  individual's  residency  starting  date 
shall  be  the  first  day  of  such  thirty-one 
day  period,  if — 

(A)  The  individual  was  not  a  resident 
of  the  United  States  under  the 
substantial  presence  test  or  the  green 
card  test  in  the  year  preceding  the 
current  year; 

(B)  The  individual  is  a  resident  of  the 
United  States  in  the  subsequent  year 
under  the  substantial  presence  test 
(whether  or  not  the  individual  is  also  a 
resident  of  the  United  States  under  the 
green  card  test);  and 

(C)  The  individual  elects  to  be  treated 
as  a  resident  during  the  current  year. 

(ii)  Determination  of  presence.  Except 
as  otherwise  provided  in  paragraph 
(c)(3)(iii)  of  this  section,  an  individual 
shall  be  treated  as  present  in  the  United 
States  on  any  day  that  he  is  physically 
present  in  the  United  States  at  any  time 
during  the  day. 

(iii)  Thirty-one  day  period  and  period 
of  continuous  presence.  For  purposes  of 
this  paragraph  (cj(3).  the  term  "thirty- 
one  day  period"  means  any  period  of  31 
consecutive  days  during  which  an 
individual  is  actually  present  in  the 
United  States  during  each  day  of  the 
period.  The  term  "continuous  presence" 
means  a  period  of  presence  in  the 
United  States  that  includes  75  percent  of 
the  days  (rounded  to  the  nearest  day)  in 
the  current  year  following  (and 
including)  the  first  day  of  the 
individuals  thirty-one  day  period  of 
presence.  Only  for  purposes  of  the 
continuous  presence  requirement,  an 
individual  will  be  deemed  to  be  present 
in  the  United  States  for  up  to  5  days  on 
which  the  individual  is  absent  from  the 
United  States.  These  days  will  not  be 
deemed  to  be  days  of  presence  for 
purposes  of  the  thirty-one  day  period  of 
presence  requirement.  If  an  individual  is 
present  for  more  than  one  thirty-one  day 
period  of  presence  and  satisfies  the 
continuous  presence  requirement  with 
regard  to  each  period,  the  individual's 
residency  starting  date  shall  be  the  first 
day  of  the  first  thirty-one  day  period  of 
presence.  If  an  individual  is  present  for 
more  than  one  thirty-one  day  period  of 
presence  but  satisfies  the  continuous 
presence  requirement  only  for  a  later 
thirty-one  day  period,  the  individual's 
residency  starting  date  shall  be  the  first 
day  of  the  later  thirty-one  day  period  of 
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presence.  For  purposes  of  this  paragraph 
(c)(3),  days  of  presence  that  are 
otherwise  excluded  under  section 
7701(b)(3)(D)(i)  and  §  301.7701(b)-3(a) 
(1),  (3),  and  (4)  shall  not  be  counted  as 
days  of  presence  for  purposes  of  either 
the  thirty-one  day  period  or  continuous 
presence  requirement, 

(iv)  Election  procedure — [AJ  Filing 
requirements.  An  alien  individual  shall 
make  an  election  to  be  treated  as  a 
resident  under  paragraph  (c)(3)  of  this 
section  by  attaching  a  statement 
(decribed  in  paragraph  (c)(3)(iv)(B))  to 
the  individual's  income  tax  return  (Form 
KMO)  for  the  taxable  year  for  which  the 
election  is  to  be  in  effect  (the  election 
year).  The  alien  individual  may  not 
make  this  election  until  such  time  as  he 
has  satisfied  the  substantial  presence 
test  of  section  7701(b)(l)(.'\)(ii)  for  the 
year  following  the  election  year.  If  an 
alien  individual  has  not  satisfied  the 
substantial  presence  test  for  the  year 
following  the  election  year  as  of  the  due 
date  (not  including  extensions)  of  the 
tax  return  for  the  election  year,  the  alien 
individual  may  request  an  extension  of 
time  for  filing  the  return  until  after  he 
has  satisfied  such  test,  provided  that  he 
pays  with  his  extension  application  the 
amount  of  tax  he  expects  to  owe  for  the 
election  year  computed  as  if  he  were  a 
nonresident  alien  throughout  the 
election  year.  If  the  alien  individual  has 
not  satisfied  the  substantial  presence 
test  of  section  7701{b)(l)(A)(ii)  as  of  the 
due  date  and  has  not  requested  an 
extension  of  time  until  he  has  satisfied 
that  test,  then  the  alien  individual  must 
file  as  a  nonresident  alien  for  the  current 
year.  The  alien  individual  may 
subsequently  elect  to  be  treated  as  a 
resident  by  filmg  an  amended  return  (on 
Form  1040)  for  the  election  year.  An 
election  made  under  paragraph  (c)(3)  of 
this  section  may  not  be  revoked  without 
approval  of  the  Commissioner  of  his 
delegate. 

(B)  Statement.  The  statement  required 
by  paragraph  (c)(3)(iv)(A)  of  this  section 
shall  include  the  name  and  address  of 
the  alien  individual  and  contain  a  signed 
declaration  that  the  election  is  being 
made.  It  must  specify — 

[1]  That  the  alien  individual  was  not  a 
resident  in  the  year  immediately 
preceding  the  election  year; 

[2]  That  the  alien  individual  is  a 
resident  under  the  substantial  presence 
test  in  the  year  following  the  election 
year  and  the  individual's  number  of 
days  of  presence  in  the  United  States 
during  such  year: 

(J)  The  date  or  dates  of  the  alien 
individual's  thirty-one  day  period  of 
presence  and  continuous  presence  in  the 
United  States  during  the  election  year; 
and 


[4]  The  date  or  dates  of  absence  from 
the  United  States  during  the  election 
year  that  are  deemed  to  be  days  of 
presence. 

(d)  Examples.  The  following  examples 
illustrate  the  operation  of  this  section. 

Example  (t).  B,  a  citizen  of  foreign  country 
X,  is  an  alien  who  has  never  before  been  a 
United  States  resident  for  tax  purposes.  B 
comes  to  the  United  States  on  (anuary  6. 
1985,  to  attend  a  business  meeting  and 
returns  to  country  X  on  January  10, 1985.  B  is 
able  to  establish  a  closer  connection  to 
country  X  for  the  period  January  6-10.  On 
March  1. 1985.  B  moves  to  the  United  States 
and  resides  here  until  August  20, 1985,  when 
he  returns  to  country  X.  On  December  12. 
1985.  he  comes  to  the  United  States  for 
pleasure  and  stays  here  until  December  16. 
1985  when  he  returns  to  country  X.  B  is  able 
to  establish  a  closer  connection  to  country  X 
for  the  period  December  12-16.  B  is  not  a 
United  States  resident  for  tax  purposes 
during  the  following  year  and  can  establish  a 
closer  connection  to  country  X  for  the 
remainder  of  calendar  year  1985.  B  is  a 
resident  of  the  United  States  under  the 
substantial  presence  test  because  B  is  present 
in  the  United  States  for  183  days  (5  days  in 
January  plus  173  days  for  the  period  March  1- 
August  20  plus  5  days  in  December).  B's 
residency  starting  date  is  March  1, 1985,  and 
his  residency  termination  date  is  August  20, 
1985. 

Example  (2).  The  facts  are  the  same  as  in 
example  (1)  except  that  B  does  not  come  to 
the  United  States  in  December.  1985.  B  comes 
to  the  United  States  to  attend  a  business 
meeting  on  August  21, 1985  and  leaves  the 
United  States  on  August  25.  B's  residency 
termination  date  will  be  August  25,  1985. 

Example  (3).  C,  a  citizen  of  foreign  country 
Y.  is  an  alien  who  has  never  before  been  a 
United  States  resident  for  tax  purposes.  C 
comes  to  the  United  Stales  for  the  first  time 
on  February  10. 1985,  and  attends  a  business 
conference  until  February  24, 1985,  when  he 
returns  to  country  Y.  On  April  20, 1985.  C 
enters  the  United  Slates  as  a  lawful 
permanent  resident.  On  .November  10. 1985,  C 
surrenders  his  green  card  but  stays  on  in  the 
United  States  until  November  20, 1985  when 
he  returns  to  country  Y.  On  December  8,  1985, 
C  comes  to  the  United  States  and  stays  here 
until  December  17. 1985  when  he  returns  to 
country  Y.  He  can  establish  a  closer 
connection  to  country  Y  for  that  period.  C  is 
not  a  resident  of  the  United  States  during  the 
following  calendar  year  and  can  establish  a 
closer  connection  to  country  Y  for  the 
remainder  of  calendar  year  1985.  C  qualifies 
as  a  United  States  resident  under  both  the 
green  card  test  and  the  substantial  presence 
test.  C's  residency  starting  date  under  the 
green  card  test  is  April  20, 1985.  Under  the 
substantial  presence  test,  C's  residency 
starting  date  is  February  10, 1985.  because  he 
is  present  for  more  than  10  days  in  February 
and  cannot  take  advantage  of  the  de  minimis 
presence  rule.  Therefore,  C's  residency 
starting  date  is  February  10,  1985.  C's 
residency  termination  date  under  the  green 
card  test  is  November  10,  1985.  His  residency 
termination  dete  under  the  substantial 
presence  test  is  November  20,  because  B  can 


disregard  10  days  of  presence  in  December. 
Thus,  his  residency  termination  date  is 
November  20. 1985.  the  later  of  his  residency 
termination  date  under  the  substantial 
presence  test  or  the  green  card  test. 

Example  (4).  The  facts  are  the  same  as  in 
example  (3)  except  that  C  is  initially  present 
in  the  United  States  on  business  from 
February-  5  to  February  9.  1985.  C  is  able  to 
establish  a  closer  connection  to  country  Y  for 
that  period.  C  may  take  advantage  of  only  10 
days  of  de  minimis  presence  and  may 
exclude  days  from  a  continuous  period  of 
presence  only  if  he  cen  exclude  all  the  days 
that  occur  during  that  period.  Thus,  C  may 
choose  either  of  the  following  periods  of 
residency:  residency  starting  date  February  5. 
1985.  and  residency  termination  date 
November  20,  1985.  or  residency  starting  date 
April  20, 1985,  and  residency  termination  date 
December  17, 1985. 

Example  (5).  D,  a  citizen  of  foreign  country 
Z,  is  an  alien  who  has  never  before  been  a 
United  States  resident  for  tax  purposes.  D 
comes  to  the  United  States  on  November  1, 
1985  and  is  present  in  the  United  States  for  31 
consecutive  days  (from  November  1  to 
December  1,  1985).  D  returns  to  country  Z  on 
December  1  and  does  not  come  back  to  the 
United  States  until  December  17,  1985.  He 
remains  in  the  United  States  for  the  rest  of 
the  year.  During  1986.  D  is  a  resident  of  the 
United  Stales  under  the  substantial  presence 
test.  D  may  elect  to  be  treated  as  a  resident 
of  the  United  Stales  for  1985  because  he  was 
present  in  the  United  States  in  1985  for  a  31 
consecutive  day  period  of  presence 
(November  1-Deceraber  1.  1985)  and  for  75 
percent  of  the  days  following  (and  including) 
the  first  day  of  D's  31  consecutive  day  period 
of  presence.  If  D  makes  the  election  to  be 
treated  as  a  resident,  his  residency  starting 
date  will  be  November  1, 1985. 

Example  (6).  The  facts  are  the  same  as  in 
example  (5)  except  that  D  is  absent  from  the 
United  States  on  Det:ember  24.  25.  29.  30  and 
31.  D  may  make  the  election  to  be  treated  as 
a  resident  for  1985  because  up  to  5  days  of 
absence  will  be  deemed  to  be  days  of 
presence  for  purposes  of  the  continuous 
presence  requirement. 

Example  (7).  F.  a  citizen  of  foreign  country 
M,  is  an  alien  individual  who  has  never 
before  been  a  United  States  resident  for  tax 
purposes.  F  comes  to  the  United  States  on 
January  1, 1985  and  remains  in  the  United 
States  until  January  31, 1985,  when  he  returns 
to  country  M.  F  comes  back  to  the  United 
States  on  October  1.  1985  and  is  present  in 
the  United  States  until  .November  1,  1985. 
From  November  1,  1985  until  December  31, 
1985,  F  is  present  in  the  United  States  for  38 
days.  Although  F  satisfies  two  31  consecutive 
day  periods  of  presence.  (January  l-|anuary 
31  and  October  1-Movember  1).  he  satisfies 
the  continuous  presence  requirement  only 
with  regard  to  the  later  period  of  presence. 
Thus,  is  F  makes  the  election  to  be  treated  as 
a  resident,  his  residency  starting  date  is 
October  1,  1985. 

(e)  No  lapse — (1 )  Residency  in  prior 
year.  An  alien  who  was  a  United  States 
resident  during  the  preceding  calendar 
year  and  who  is  a  United  States  resident 
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for  the  current  year  will  continue  to  be 
taxable  as  a  re.sident  at  the  beginning  of 
the  current  year.  For  purposes  of  this 
paragraph  (e)(1),  it  is  immaterial 
whether  an  individual  is  considered  to 
be  a  resident  under  the  substantial 
presence  test  or  the  green  card  test. 

(2)  Residency  in  following  year.  An 
alien  who  is  a  United  States  resident  for 
any  part  of  the  current  year  and  who  is 
also  a  United  States  resident  for  any 
part  of  the  following  year  (regardless  of 
whether  the  individual  has  a  closer 
connection  to  a  foreign  country  than  the 
United  States  during  the  current  year) 
will  be  taxable  as  a  resident  through  the 
end  of  the  current  year.  For  purposes  of 
this  paragraph  (e)(2).  it  is  immaterial 
whether  an  individual  is  considered  to 
be  a  resident  under  the  substantial 
presence  test  or  the  green  card  test. 

(3)  Example.  The  following  example 
illustrates  the  application  of  this 
paragraph  (e). 

Example.  B.  an  alien  individual  who  is  a 
citizen  of  foreign  country  M.  comes  to  the 
United  States  for  the  first  time  on  May  1. 
1985.  and  remains  in  the  United  Slates  until 
November  5.  1985.  when  he  returns  to  country 
M.  D  comes  baclt  to  the  United  Stales  on 
March  5,  1986  as  a  lawful  permanent  resident 
and  remains  in  the  United  Slates  until 
September  10,  1986.  when  he  surrenders  his 
green  card  and  returns  to  country  M.  B  does 
not  qualify  as  a  resident  in  calendar  year 
1987.  Bs  United  Slates  residency  in  calendar 
year  1985  continues  through  December  31. 
1985,  because  he  is  a  United  Slates  resident 
in  the  following  calendar  year  In  calendar 
year  1986.  B's  United  States  residency  is 
deemed  to  begin  on  January  1,  1986  because  B 
qualified  as  a  resident  in  the  preceding 
calendar  year.  Thus.  B's  residency  period  in 
the  United  Slates  begins  on  May  1,  1985,  and 
ends  on  September  10,  1986. 

§  301.7701  (b)-5     Coordination  with  section 
877. 

(a)  General  rule.  An  alien  individual 
will  be  subject  to  United  States  income 
tax  in  the  manner  provided  by  section 
877,  regardless  of  whether  the  individual 
has  a  tax  avoidance  motive,  if  the  alien: 

(1)  Is  a  resident  alien  of  the  United 
States  pursuant  to  paragraph  (b)  or 
paragraph  (C)  of  §  301.7701  (b)-l  (or  by 
virtue  of  an  election  to  be  treated  as  a 
resident  pursuant  to  §  301.7701  (b)^  (c) 
(3))  for  at  least  three  consecutive 
calendar  years  (the  initial  residency 
period)  beginning  after  December  31, 
1984; 

(2)  Is  once  again  a  nonresident;  and 

(3)  Is  a  resident  of  the  United  States 
before  the  close  of  the  third  calendar 
year  beginning  after  the  individual's 
residency  termination  date  in  the  initial 
residency  period. 

For  purposes  of  paragraph  (a)  (1)  of 
this  section,  the  term  "consecutive 


years"  means  a  consecutive  year  or  any 
part  of  a  consecutive  year. 

(b)  Tax  imposed  The  tax  provided  for 
under  paragraph  (a)  of  this  section  will 
be  imposed  only  if  the  amount  of  tax 
would  exceed  the  amount  of  tax  that 
would  be  imposed  under  section  871, 
relating  to  the  taxation  of  noresidenf 
aliens. 

(c)  Example.  The  following  example 
illustrates  the  application  of  this  section. 

Example.  B.  a  citizen  of  foreign  country  F, 
enters  the  United  States  on  December  10, 
1985,  as  a  lawful  permanent  resident.  On 
February  5. 1987,  B  surrenders  his  green  card 
and  returns  to  country  F.  B  meets  the  initial 
residency  period  requirement  because  he  is  a 
resident  of  the  United  States  for  part  of  3 
consecutive  years  (1985, 1986  and  1987).  B 
returns  to  the  United  States  on  October  5. 
1990,  as  a  lawful  permanent  resident. 
Because  B  became  a  resident  of  the  United 
States  before  the  close  of  the  third  calendar 
year  (1990)  beginning  after  the  close  of  the 
initial  residency  period  (February  5,  1987),  he 
is  subject  to  tax  under  section  877(b)  for  the 
intervening  period  of  nonresidency,  February 
6. 1987  through  October  4, 1990.  if  the  amount 
of  the  tax  imposed  under  section  877  is  more 
than  the  tax  imposed  under  section  871. 

§  30l.7701(b>-6    Taxable  year. 

(a)  In  general.  An  alien  who  has  not 
established  the  fiscal  year  as  his  taxable 
year  prior  to  the  period  that  the 
individual  is  subject  to  United  States 
income  tax  as  a  resident  or  a 
nonresident  shall  adopt  the  calendar 
year  as  his  taxable  year.  An  individual 
will  be  considered  to  have  established  a 
fiscal  year  (whether  in  the  United  States 
or  a  foreign  country)  if  the  annual  period 
on  which  the  individual  computes  his 
income  is  a  fiscal  year,  the  individual 
keeps  his  books  in  accordance  with  such 
fiscal  year,  and  the  requirements  of 
section  441  and  §  1.441-l(e)  are 
otherwise  satisfied.  An  alien  who  has 
established  a  fiscal  year  and  is  a 
resident  alien  during  the  calendar  year 
will  be  treated  as  a  resident  alien  with 
respect  to  any  portion  of  his  taxable 
year  (beginning  with  the  individual's 
residency  starting  date  and  ending  with 
the  individual's  residency  termination 
date)  that  falls  within  such  calendar 
year. 

(b)  Example.  The  following  example 
illustrates  the  operation  of  this  section. 

Example.  B,  a  citizen  and  resident  of 
foregin  country  F,  was  engaged  in  a  United 
States  business  during  1982  and  filed  a  return 
on  a  fiscal  year  basis.  B's  fiscal  year  runs 
from  October  1  to  September  30.  B  comes  to 
the  United  Slates  on  March  8.  1985  and 
remains  in  the  United  States  until  October  10. 

1985.  when  he  returns  to  country  F.  B.  who  is 
not  a  United  States  resident  at  any  time  in 

1986,  is  a  United  States  resident  for  the 
period  that  begins  on  March  8.  1985.  and  ends 
on  October  10, 1985.  For  his  fiscal  year  that 


ends  on  September  30. 1985.  B  will  be  taxed 
as  a  United  States  resident  for  the  period  that 
begins  on  March  8. 1985  and  ends  on 
September  30. 1985.  For  his  fiscal  year  that 
ends  on  September  30. 1986.  B  will  be  taxed 
as  a  United  Stales  resident  for  the  period  that 
begins  on  October  1. 1985  and  ends  on 
October  10, 1985. 


5  301,7701(b>-7 
tax  treaties. 


Coordination  with  income 


(a)  Consistency  requirement.  If  an 
alien  individual  is  considered  to  be  a 
resident  of  the  United  States  pursuant  to 
section  7701(b)  and  the  regulations 
thereunder  and  is  also  considered  to  be 
a  resident  of  a  countrj'  with  which  the 
United  States  has  an  income  tax 
convention  pursuant  to  the  convention, 
then  the  rules  on  residency  provided  in 
such  convention  shall  apply  for 
purposes  of  determining  the  individual's 
residence  for  treaty  purposes.  If  the 
aiien  individual  determines  that  he  is  a 
resident  of  the  foreign  country  for  treaty 
purposes,  and  the  alien  individual 
claims  a  treaty  benefit  (as  a  nonresident 
of  the  United  States)  so  as  to  reduce  his 
United  States  income  tax  liability  with 
respect  to  any  item  of  income  covered 
by  an  applicable  tax  convention  during 
a  taxable  year,  such  individual  shall  be 
treated  as  a  nonresident  alien  of  the 
United  States  for  purposes  of  computing 
such  individual's  United  States  income 
tax  liability  under  the  provisions  of  the 
Internal  Revenue  Code  and  the 
regulations  thereunder  with  respect  to 
that  taxable  year.  The  application  of  this 
section  shall  be  limited  to  an  alien 
individual  who  is  considered  to  be  a 
resident  of  a  treaty  country  pursuant  to 
a  provision  of  a  treaty  that  provides  for 
resolution  of  conflicting  claims  of 
residence  by  the  United  States  and  its 
treaty  partner.  Such  an  individual  shall 
be  treated  as  a  United  States  resident 
for  all  purposes  of  the  Internal  Revenue 
Code  other  than  the  computation  of  such 
individual's  United  States  income  tax 
liability, 

(b)  Filing  requirements.  An  alien 
individual  described  in  paragraph  (a)  of 
this  section  shall  make  a  return  on  Form 
1040  on  or  before  the  date  prescribed  by 
law  (including  extensions)  for  making  an 
income  tax  return  as  a  resident.  Such 
individual  shall  prepare  such  return  and 
compute  his  tax  liability  as  a  resident 
alien,  without  regard  to  any  treaty 
benefit  to  which  he  may  be  entitled.  If 
the  individual  has  any  item  of  income 
for  the  taxable  year  covered  by  a  treaty 
with  respect  to  which  the  individual  is 
claiming  a  treaty  benefit  to  reduce  his 
United  States  income  tax  liability,  he 
shall  attach  Form  1D40NR  to  thisreturn. 
Such  individual  shall  complete  Form 
1040.\R  and  compute  his  tax  liability  as 
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a  nonresident  alien.  He  shall  indicate  on 
Farm  1040NR  (or  on  a  statement 
attached  thereto]  any  item  of  income  for 
which  he  is  claiming  a  treaty  benefit. 
1  he  full  return,  consisting  of  Form  1040 
and  Form  1040NR  (with  any  attached 
statements),  shall  be  filed  with  the 
Internal  Revenue  Service  Center  with 
which  Form  1040  of  such  individual  is 
required  to  be  filed. 

(c)  Examples.  The  following  examples 
illustrate  the  application  of  this  section. 

Example  (1).  B.  an  alien  individual,  is  a 
resident  of  foreign  CQunlr>'  X.  under  X's 
internal  law.  Country  X  is  a  party  to  an 
income  tax  convention  with  the  United 
States.  B  is  also  a  resident  of  the  United 
States  under  United  States  law.  B  is 
considered  to  be  a  resident  of  country  .X 
under  the  articles  of  the  convention.  The 
convention  does  not  specifically  deal  with 
characterization  of  foreign  corporations  as 
controlled  foreign  corporations  or  the 
taxability  of  United  States  shareholders  on 
inclusions  of  subpart  F  income,  but  it 
provides,  in  an  "Other  Income"  article  similar 
to  Article  21  of  the  1981  draft  of  the  United 
States  Model  Income  Tax  Convention  (U.S. 
Model),  that  items  of  income  of  a  resident  of 
country  X  that  are  not  specifically  dealt  with 
in  the  articles  of  the  convention  shall  be 
taxable  only  tn  country  X.  B  owns  80%  of  the 
one  class  of  stock  of  foreign  corporation  R. 
The  remaining  20"(i  is  owned  by  C.  a  United 
Slates  citizen  who  is  unrelated  to  B.  In  1985, 
corporation  Rs  only  income  is  interest  that  is 
foreign  personal  holding  company  income 
under  §  1.954-2.  Because  the  United  States-X 
income  tax  convention  does  not  deal  with 
characterization  of  foreign  corporations  as 
controlled  foreign  corporations.  United  States 
Hiterndl  income  tax  law  applies.  Therefore.  B 
Hod  C  are  United  Stales  shareholders  within 
the  meaning  of  |  l,951-l(g).  corporation  R  is  a 
controlled  foreign  corporation  within  the 
meaning  of  §  1  957-1.  and  corporation  R's 
income  is  included  in  C's  income  as  subpart  F 
income  under  §  1  951-1.  B  may  avoid  current 
taxation  on  his  share  of  the  subpart  F 
inclusion  by  filing  as  a  nonresident  [i.e..  by 
following  the  procedure  in  §  301.7701(b)-7(b)). 
If  B  files  as  a  nonresident,  then  his  share  of 
the  subpart  F  income  will  not  be  subject  to 
tax  in  the  United  States  because  the  "Other 
Income  ■  article  of  the  convention  reserves  to 
the  state  of  residence  the  exclusive  right  to 
tax  income  other  than  those  items 
specifically  covered  in  the  convention. 

Example  /_';.  The  facts  are  the  same  as 
example  (1)  except  that  B  also  earns  United 
States  source  dividend  income.  The  United 
Stales-X  income  tax  convention  provides  that 
the  rate  of  United  States  tax  on  United  States 
source  dividends  paid  to  residents  of  country 
X  shall  not  exceed  15  percent  of  the  gross 
amount  of  the  dividends.  B's  linited  States 
tax  liability  with  respect  to  the  dividends 
would  be  smaller  if  he  were  treated  as  a 
resident  alien,  subject  to  tax  on  a  net  basis 
[i.e..  after  the  allowance  of  deductions)  than 
if  he  were  treated  as  a  nonresident  alien.  If. 
however.  B  chooses  to  file  as  a  nonresident  in 
order  to  claim  treaty  benefits  with  respect  to 
his  share  of  R'*  subpart  F  income,  his  overall 


United  States  tax  liability,  including  the 
portion  attributable  to  the  dividends,  must  be 
determined  as  if  he  were  a  nonresident  alien. 
Example  (3).  C,  a  married  alien  individual 
with  three  children,  is  a  resident  of  foreign 
country  Y,  under  Y's  internal  law.  Country  Y 
is  a  party  to  an  income  tax  convention  with 
the  United  Stales.  C  is  also  a  resident  of  the 
United  States  under  United  States  law.  C  is 
considered  to  be  a  resident  of  country  Y 
under  the  articles  of  residency  of  the 
convention.  The  convention  specifically 
covers,  among  other  items  of  income, 
personal  services  income,  dividends  and 
interest.  C  is  sent  by  his  country  Y  employer 
to  work  in  the  United  States  from  January  1. 
1985  until  December  31. 1985.  During  1985.  C 
also  earns  United  States  source  dividends 
and  interest  and  incurs  mortgage  interest 
expenses  on  his  personal  residence.  The 
United  States-Y  treaty  provides  that 
remuneration  for  personal  services  performed 
in  the  United  States  by  a  country  Y  resident 
is  exempt  from  United  States  tax  if,  among 
other  things,  the  individual  performing  such 
services  is  present  in  the  United  States  for  a 
period  that  is  not  in  excess  of  183  days.  The 
treaty  provides  Ihat  the  rate  of  United  States 
tax  on  United  States  source  dividends  paid  to 
residents  of  Y  shall  not  exceed  15  percent  of 
the  gross  amount  of  the  dividends  and  it 
exempts  residents  of  Y  from  United  States 
tax  on  United  States  source  interest.  In  filing 
his  1985  tax  return,  C  may  choose  to  file 
either  as  a  resident  alien  without  claiming 
any  treaty  benefits  or  as  a  nonresident  alien 
if  he  desires  to  claim  any  treaty  benefit.  C 
files  as  a  nonresident  (;.e.,  by  following  the 
procedure  described  in  §  301.7701(b)-7(b)). 
Because  C  does  not  satisfy  the  requirements 
of  the  United  Stales-Y  treaty  with  regard  to 
exempting  personal  services  income  from 
United  States  tax,  C  will  be  taxed  on  his 
personal  services  income  at  graduated  rates 
under  section  1  of  the  Code  pursuant  to 
section  871(b)  of  the  Code.  He  will  not  be 
entitled  to  deduct  his  mortgage  interest 
expenses  or  to  claim  more  than  one  personal 
exemption  because  he  is  taxed  as  a 
nonresident  alien  under  the  Code  by  virtue  to 
his  decision  to  claim  treaty  benefits,  and 
section  873  of  the  Code  denies  nonresidents 
the  deduction  for  personal  residence 
mortgage  interest  expense  and  generally 
limits  them  to  only  one  personal  exemption. 
C  will  be  subject  to  a  tax  of  15  percent  of  the 
gross  amount  of  his  dividend  income  under 
section  871(a)  of  the  Code  as  modified  by  the 
treaty,  and  he  will  be  exempt  from  tax  on  his 
interest  income.  C  is  not  entitled  to  file  a  joint 
return  with  his  spouse  even  if  she  is  a 
resident  alien  under  the  Code  for  1985. 

Example  (4).  The  facts  are  the  same  as  in 
example  (3)  except  that  C  does  not  choose  to 
claim  treaty  benefits  with  respect  to  any 
items  of  income  covered  by  the  treaty  [i.e.,  he 
files  as  a  resident).  Therefore,  he  is  taxed  as 
a  resident  under  the  Code  and  pays  tax  at 
graduated  rates  on  his  personal  services 
income,  dividends,  and  interest.  In  addition, 
he  is  entitled  to  deduct  his  mortgage  interest 
expenses  and  to  take  personal  exemptions 
for  his  spouse  and  three  children.  C  will  be 
entitled  to  file  a  joint  return  with  his  spouse  if 
she  is  a  resident  alien  for  1985  or.  if  she  is  a 
nonresident  alien.  C  and  his  spouse  may  elect 
to  file  a  joint  return  pursuant  to  section  6013. 


§301.7701(b)-8     Procedural  rules. 

(a)  Who  must  file — (1)  Closer 
connection  exception.  An  alien 
individual  who  otherwise  meets  the 
substantial  presence  test  must  file  a 
statement  to  explain  the  basis  of  the 
individual's  claim  that  he  is  able  to 
satisfy  the  closer  connection  exception 
described  in  §  301.7701(b)-2. 

(2)  Exempt  individuals  and 
individuals  with  a  medical  condition. 
An  alien  individual  must  file  a  statement 
to  explain  the  basis  of  the  individual's 
claim  that  he  is  able  to  exclude  days  of 
presence  in  the  United  States  because 
the  individual — 

(i)  Is  an  exempt  individual  as 
described  in  §  301.7701  (b)-3  (b)(3) 
(teacher/trainee).  §  301.7701(b)-3  (b)(4) 
(student),  or  §  301.7701(b)-3  (b)(5) 
(professional  athlete),  or 

(ii)  Has  a  medical  condition  or 
problems  as  described  in  §  301. 7701  (b)-3 
(c). 

(3)  De  minimus  presence  and 
residency  starting  and  termination 
dates.  A  statement  must  be  filed  by  an 
individual  who  is  seeking  to  establish — 

(i)  That  a  period  of  de  minimus 
presence  of  ten  or  fewer  days  should  be 
disregarded  for  purposes  of  the 
individual's  residency  starting  or 
termination  date,  or 

(ii)  A  residency  termination  date. 

(b)  Contents  of  statement — (1)  Closer 
connection  exception.  The  statement 
filed  by  an  individual  described  in 
paragraph  (a](l)  of  this  section  shall  be 
dated,  signed  by  the  individual  claiming 
the  exception,  and  verified  by  a 
declaration  that  the  statement  is  made 
under  penalties  of  perjury.  The 
statement  shall  contain  the  following 
information: 

(i)  The  individual's  name,  address, 
United  States  taxpayer  identification 
number,  if  any.  and  United  States  visa 
number,  if  any: 

(ii)  The  country  that  issued  the 
individual's  passport  and  number  of 
such  passport; 

(iii)  The  taxable  year  for  which  the 
statement  is  to  apply; 

(iv)  The  total  number  of  days  of 
presence  in  the  United  States  during  the 
current  year,  during  the  first  preceding 
calendar  year,  and  during  the  second 
preceding  calendar  year; 

(v)  Whether  the  individual  has 
applied  for,  or  has  taken  other 
affirmative  steps  to  apply  for. 
permanent  resident  status  during  the 
current  year  or  whether  the  individual 
has  an  application  pending  for 
adjustment  of  status  to  that  of  a 
permanent  resident  during  the  current 
year;  and 
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(vi)  Sufficient  facts  to  determine 
whether  the  individual  has  maintained  a 
closer  connection  to  a  foreign  country- 
and  a  tax  home  in  such  foreign  counfrv- 
for  the  entire  current  year  as  described 
in  §  301.7701(b)-2. 

(2)  Exempt  individuals  and 
individuals  with  a  medical  condition. 
The  statement  filed  by  an  individual 
described  in  paragraph  (aj(2)  of  this 
section  shall  be  dated,  signed  by  the 
individual  who  is  claiming  that  "days  of 
presence  in  the  United  States  should  be 
excluded  from  the  computation  required 
by  the  substantial  presence  test,  and 
verified  by  a  declaration  that  the 
statement  is  made  under  the  penalty  of 
perjury.  The  statement  shall  contain 
items  (i)  through  (iv)  described  in 
paragraph  (b)(1)  of  this  section  and  the 
following  information  (as  applicable): 
(i)  A  brief  description  of  the  medical 
condition  or  problem  that  prevented  the 
individual  from  leaving  the  United 
States: 

(ii)  A  written  statement  from  the 
individual's  physician  or  other  medical 
official  (including  the  name,  address, 
and  telephone  number  of  the  physician 
or  other  medical  official)  verifying  that 
the  individual  was  unable  to  leave  the 
United  States  because  of  the  medical 
condition  or  problem  described  in 
paragraph  (b)(2)(i)  of  this  section  and 
that  there  was  no  indication  that  the 
individual's  condition  or  problem  was 
preexisting  as  defined  in  §  301.7701  (bl-3 
(c)(2): 

(iii)  The  name,  address,  and  telephone 
number  of  the  academic  institution 
attended  by  an  F  or  j  visa  holder  during 
the  current  year; 

(iv)  The  name,  address,  and  telephone 
number  of  the  director  of  the  academic 
or  other  specialized  program  that  a  J 
visa  holder  has  participated  in  during 
the  current  year; 

(v)  the  type  of  visa  held  by  a  J  or  F 
visa  holder  during  the  six  preceding 
calendar  years. 

(vi)  The  charitable  sports  event  or 
events  in  which  the  individual  competes 
during  the  calendar  year  and  the  dates 
of  competition: 

(vii)  The  section  501(c)(3)  organization 
or  organizations  benefitted  by  the  sports 
event:  and 

(viii)  Sufficient  facts  to  verify  that  ail 
of  the  net  proceeds  of  the  charitable 
sports  event  are  contributed  to  the 
organization  or  organizations  described 
in  paragraph  (b)(2)(vh)  of  this  section. 

(3)  De  minimis  presence  and 
residency  starting  and  termination 
dates.  The  statement  filed  by  an 
individual  described  in  paragraph  (a)(3) 
of  this  section  shall  be  dated,  signed  by 
the  individual  seeking  to  exclude  de 
minimis  presence  for  purposes  of  the 


individual's  residency  starting  or 
termination  data  or  to  establish  a 
residency  termination  date,  and  verified 
by  a  declaration  that  the  statement  is 
made  under  the  penalty  of  perjury.  The 
statement  shall  contain  the  information 
described  in  items  (i).  (ii)  and  (iii) 
described  in  paragraph  (b)(1)  of  this 
section  and  the  following  information 
(as  applicable): 

(i)  The  first  da>  that  the  individual 
was  present  m  the  United  States  during 
the  current  year: 

(ii)  The  last  day  that  the  individual 
was  present  in  the  United  States  during 
the  current  year; 

(iii)  Dates  of  de  minimis  presence  that 
the  individual  is  seeking  to  exclude  from 
his  residency  starling  or  termination 
dates; 

(iv)  Sufficient  facts  to  establish  that 
the  individual  has  maintained  a  closer 
connection  to  a  foreign  country  during  a 
period  of  de  minimis  presence: 

(v)  Sufficient  facts  to  establish  that  an 
individual  has  maintained  a  closer 
connection  to  a  foreign  country 
following  the  individual's  last  day  of 
presence  in  the  United  States  during  the 
current  year  or  following  the 
abandonment  or  rescission  of  an 
individuals  green  card  during  the 
current  year; 

(vi)  Date  that  the  individual's  status 
as  a  lawful  permanent  resident  was 
abandoned  or  rescinded;  and 

(vii)  Sufficient  facts  (including  copies 
of  relevant  documents)  to  establish  that 
the  individual's  status  as  lawful 
permanent  resident  has  been  abandoned 
or  rescinded. 

[c]  How  to  file.  Indmduals  described 
in  paragraph  (a)  of  this  section  who  are 
required  to  make  a  return  on  Form  1040 
or  1040.\'R  pLisruant  to  §  1.6012-l(b) 
must  attach  the  statement  described  in 
paragraph  (b)  of  this  section  to  the 
return.  An  individual  who  is  not 
required  to  file  either  Form  1040  or 
1040NR  must  file  the  statement  with  the 
Internal  Revenue  Service  Center. 
Philadelphia,  PA  19255  on  or  before  the 
date  prescnhed  by  law  (including 
extensions)  for  making  an  income  tax 
return  for  the  calendar  year  for  which 
the  statement  applies. 

(d)  Penalty  for  failure  to  file 
statement.  If  an  individual  is  required  to 
file  a  statement  pursuant  to  paragraph 
(a)(1).  (a)(2)(ii).  or  {a)(3)  of  this  section 
and  fails  to  file  such  statement  on  or 
before  the  date  prescribed  by  law 
(including  extensions)  for  making  an 
income  tax  return,  the  individual  will 
not  be  eligible  for  the  closer  connection 
exception  described  in  J  301.7701(b)-2 
and  will  be  required  to  include  all  days 
of  presence  in  the  United  States 
(calculated  without  the  benefit  of 


§301.7701(b)-3(b)(3),  (4),  or(5). 
§  301,7701(b)-3(c).  and  §  301.7701(b)- 
4(c)(1))  for  purposes  of  the  substantial 
presence  test  and  for  determining  the 
individual's  residency  starting  and 
termination  dates.  If  an  individual  is 
considered  to  be  a  resident  because  of 
this  paragraph  and  the  individual  is  also 
a  resident  of  a  country  with  which  the 
United  States  has  an  income  tax 
convention  pursuant  to  that  convention, 
the  individual  shall  be  treated  in  the 
manner  provided  in  of  §  301.7701(b)-7Ia) 
(relatmg  to  the  treatment  of  individuals 
who  are  dual  residents), 

§  30  V770nb>-9    Effective  dates  of 
§J301.7701(b>-1  through  301.7701(b>-9. 

(a)  In  general.  Except  as  indicated  in 
paragraph  fb)  of  this  section. 

§§  301, 7701  fb)-l  through  301 ,7701  (b)-9 
apply  to  taxable  years  beginning  after 
December  31. 1984,  For  the  rules 
applicable  to  earlier  taxable  years,  see 
§  §  1,871-2  through  1.871-5, 

(b)  Special  rules— (\]  Green  card  test- 
residency  starting  date.  If  an  alien  was 
a  lawful  permanent  resident  throughout 
1984  (regardless  of  whether  he  was 
physically  present  in  the  United  States), 
or  was  physically  present  in  the  United 
States  at  any  time  during  1984  while  a 
lawful  permanent  resident,  the 
individual  will  be  considered  to  have 
been  a  resident  of  the  United  States 
during  1984  for  purposes  of  applying  the 
provisions  of  section  7701(b)(2)(A)  and 

§  301.7701(b)-4  such  that  the  individual 
will,  if  he  meets  the  substantial  presence 
or  green  card  test  in  1985,  be  considered 
a  resident  of  the  United  States  as  of 
January  1,  1985.  regardless  of  when  the 
individual  is  first  present  in  the  United 
Stales  in  1983, 

(2)  Substantial  presence  test-years 
included.  For  purposes  of  applying  the 
substantial  presence  test  for  calendar 
years  1985  and  198fi.  cays  of  presence  in 
1984  will  only  be  counted  for  aliens  who 
had  been  residents  under  prior  law 

(I §1.871-2  through  1.871-5)  at  the  end  of 
calendar  year  19B4.  Days  of  presence  in 
1983  will  only  be  counted  for  aliens  who 
had  been  residents  under  prior  law  at 
the  end  of  both  calendar  vear  1983  and 
1984. 

(3)  Professional  athletes.  For  purposes 
of  applying  the  substantial  presence 
test,  only  days  of  presence  in  the  United 
States  after  October  22.  1986,  shall  be 
excluded  for  indi\'iduals  described  in 

§  301,7701(b)-3(l)(iv)  (professional 
athletes), 

Lawrence  B,  Gibbs. 

Cowwissjoner  of  Internal  Revenue. 
(FR  Doc.  87-20779  Filed  9-9-87:  &45  am| 

BILLING  CODC  ««30-01-«l 


34242 


Federal  Register  /  Vol.  52,  N'o.  1~5    '  Tliursday,  September  10.  1987  /  Proposed  Rules 


DEPARTMENT  OF  JUSTICE 
Federal  Bureau  of  Investigation 

[Order  No.  1217-87) 

28  CFR  Parts  20  and  50 

Identification  Division;  Policy  Changes 

agency:  Federal  Bureau  of 
Investigation,  Justice. 
ACTION:  Proposed  rule. 

summary:  This  proposed  rule  changes 
FBI  Identification  Division  policy  in 
effect  since  July  1.  1974,  relating  to  the 
e.xchanse  of  identification  records  with 
federally  chartered  or  insured  banking 
institutions,  officials  of  state  and  local 
gijvernments  for  purposes  of 
employment  and  licensing,  and  certain 
ses^.ments  of  the  securities  industry.  In 
uddition,  the  rule  reflects  the 
ii.Tiendment  to  Title  7,  United  States 
C  jde  (U.S.C),  section  21(b)(4)(E)  as 
provided  for  in  Public  Law  97-444  which 
permits  registered  futures  associations 
access  to  all  data  on  identification 
records.  The  policy  restricting  the 
dissemination  of  arrest  data  more  than 
one-year  old  with  no  disposition  was 
originally  placed  in  effect  to  reduce 
possible  denials  of  employment 
opportunities  or  licensing  privileges. 
Hov.ever,  this  restriction  may  prevent 
agencies  legally  authorized  to  access  the 
Criminal  File  of  the  Identification 
Division  from  receiving  relevant  arrest 
information  concerning  the  potential 
employee  or  licensee.  For  example,  an 
arrest  for  rape  or  child  abuse  which  is 
over  one-year  old  and  not  accompanied 
by  a  disposition  cannot  be  provided  to  a 
state  agency  authorized  by  law  to 
determine  an  individual's  suitability  for 
employment  in  a  child-care  center.  Also, 
as  currently  implemented,  the  one-year 
rule  makes  it  impossible  to  determine 
with  finality  when  an  applicant  has  no 
criminal  record  even  though  90  percent 
of  the  replies  relate  to  individuals  with 
no  criminal  record.  All  negative 
responses  receive  the  same  reply,  i.e., 
"No  Record  or  No  Record  Meeting 
Dissemination  Criteria."  Therefore,  the 
Identification  Division  user  never  knows 
whether  the  applicant  has  no  criminal 
record  or  whether  he/she  has  a  record 
that  cannot  be  disseminated  because  of 
the  one-year  rule.  The  new  rule  will 
make  it  possible  for  the  FBI  to 
disseminate  all  data  on  identification 
records,  answer  with  finality  the 
question  of  whether  an  individual  has  a 
criminal  record,  provide  for  the  public 
safety,  and  yet  pr(jtect  the  privacy 
interests  of  the  individual  with  the 
record  by  giving  him/her  the  opportunity 
to  complete  and/or  challenge  the 


accuracy  of  the  information  contained  in 
the  identification  record  prior  to  a 
determination  being  made  that  the 
individual  is  not  suitable  for  a  license  or 
emplo>Tnent  based  on  the  challenged  or 
incomplete  information  in  his/her  FBI 
identification  record. 
DATE:  Comments  must  be  received  on  or 
before  November  9, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melvin  D.  Mercer.  Jr.,  Chief  of  the 
Recording  and  Posting  Sections, 
Identification  Division.  FBI,  Washington, 
DC  20537-9700,  telephone  number  (202) 
324-5454. 

SUPPLEMENTARY  INFORMATIO.N:  The 
procedure  to  obtain  change,  correction 
or  updating  of  an  FBI  identification 
record  is  set  forth  in  §  16.34  of  Title  28  of 
the  Code  of  Federal  Regulations  (CFR). 

This  is  not  a  major  rule  within  the 
meaning  of  Executive  Order  Number 
12291.  This  rule  will  not  have  a 
substantial  impact  on  a  significant 
number  of  small  businesses. 

This  proposed  rule  change 
necessitates  changes  to  §§  50.12  and 
20.33(a)(3)  of  Title  28  of  the  CFR  and  the 
Commentary  to  §  20.33  appearing  in  the 
appendix  immediately  following  Part  20, 
as  the  one-year  restriction  rule  is 
referred  to  in  those  sections  and  the 
Commentary. 

List  of  Subjects  in  28  CFR  Parts  20  and 

eo  'I 

Administrative  practice  and 
procedure.  Law  enforcement.  Authority 
delegations  (Government  agencies). 

By  virtue  of  the  authority  vested  in  me 
as  Attorney  General  under  28  U.S.C.  534, 
15  U.S.C.  78q.  7  U.S.C.  21(b)(4)(E).  and 
Pub.  L.  92-544  (86  Stat.  1115),  Part  20, 
Subpart  C,  and  Part  50  of  Title  28  of  the 
CFR  are  proposed  to  be  amended  as 
follows: 

PART  20— [AM.ENDED] 

1.  The  authority  citation  for  Part  20 
continues  to  read  as  follows: 

Authority:  Sections  501  and  524(b)  of  the 
Omnibus  Crinle  Control  and  Safe  Streets  Act 
of  1968,  as  amended  by  the  Crime  Control  Act 
of  1973,  Pub.  I*  93-83.  87  Stat.  197,  42  U.S.C. 
3701,  et  seq.  (Act).  28  U.S.C.  534,  and  Pub.  L 
92-544.  86  Stat.  1115. 

2.  In  §  20.33,  paragraph  (a)(3)  is 
revised  to  reed  as  follows: 

§  20.33    Dissemination  of  criminal  history 
record  Information. 

(a)  *  *  ' 

(3)  Pursuant  to  Public  Law  92-544  (86 
Stat.  1115)  for  use  in  connection  with 
licensing  or  local/state  employment  or 
for  other  uses  only  if  such  dissemination 
is  authorized  by  Federal  or  state 


statutes  and  approved  by  the  Attorney 
General  of  the  United  States.  Refer  to 
§  50.12  for  dissemination  guidelines 
relating  to  requests  processed  under  this 
subsection.  , 


Appendix — [Amended] 

3.  In  the  "Appendix — Commentary  on 
Selected  Sections  of  the  Regulations  on 
Criminal  History  Record  Information 
System",  the  commentary  for  §  20.33  is 
revised  to  read  as  follows: 
***** 

Section  20.33  Incorporates  provisions  cited  in 
28  CFR  50.12  regarding  dissemination  of 
identification  records  outside  the  Federal 
Government  for  noncriminal  justice  purposes: 


PART  50— [AMENDED] 

4.  The  authority  citation  for  Part  50 
continues  to  read  as  follows: 

Authority:  28  U.S.C.  508.  509.  510:  5  U.S.C. 
301,  552,  552a:  15  U.S.C.  16(dl. 

5.  Section  50.12  is  revised  to  read  as 

follows: 


§  50.12     Exchange  of  FBI  identification 
records. 

(a)  The  Federal  Bureau  of 
Investigation,  hereinafter  referred  to  as 
the  FBI,  is  authorized  to  expend  funds 
for  the  exchange  of  identification 
records  with  officials  of  federally 
chartered  or  insured  banking  institutions 
and  with  officials  of  state  and  local 
governments  for  purposes  of 
employment  and  licensing,  pursuant  to 
section  201  of  Public  Law  92-544  (86 
Stat.  1115).  Also,  pursuant  to  15  U.S.C. 
78q  and  7  U.S.C.  21(b)(4j(E)  respectively, 
such  records  can  be  exchanged  with 
certain  segments  of  the  securities 
industry  and  with  registered  futures 
associations. 

(b)  The  Director  of  the  FBI  is 
authorized  by  28  CFR  0.85(j)  to  approve 
procedures  relating  to  the  exchange  of 
identification  records  with  federally 
chartered  or  insured  banking 
institutions,  officials  of  state  and  local 
governments  for  purposes  of 
employment  and  licensing,  certain 
segments  of  the  securities  industry,  and 
registered  futures  associations.  Under 
this  authority,  effective  [date  will  be  set 
when  final  rule  is  published],  the  FBI 
Identification  Division  will  make  all 
data  on  identification  records  available 
for  such  purposes.  Records  obtained 
under  this  authority  may  be  used  solely 
for  the  purpose  requested  and  cannot  be 
disseminated  outside  the  receiving 
departments,  related  agencies,  or  other 
authorized  entities.  Officials  at  the 
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governmental  institutions  and  other 
entities  authorized  to  submit  fingerprints 
and  receive  FBI  identification  records 
under  this  authority  must  notify  the 
individuals  fingerprinted  that  the 
fingerprints  will  be  used  to  check  the 
criminal  history  records  of  the  FBI,  The 
officials  making  the  determination  of 
suitability  for  licensing  or  employment 
shall  provide  the  applicants  the 
opportunity  to  complete  or  challenge  the 
accuracy  of  the  information  contained  in 
the  rai  identification  record.  These 
officials  cannot  deny  the  license  or 
employment  based  on  information  in  the 
record  until  the  applicant  has  been 
afforded  a  reasonable  time  to  correct  or 
complete  the  record,  or  has  dccbned  to 
do  so.  Those  officials  making  such 
determinations  must  advise  the 
applicants  that  procedures  for  obtaining 
a  change,  correction,  or  updating  of  an 
FBI  identification  record  are  set  forth  in 
§  16.34  of  Title  28  of  the  CFR.  A 
statement  incorporating  these  use  and 
challenge  requirements  will  be  placed 
on  all  records  disseminated  under  this 
program.  This  policy  is  intended  to 
ensure  that  all  relevant  criminal  record 
information  is  made  available  to  provide 
for  the  public  safety  and  further,  to 
protect  the  interests  of  the  prospective 
employee/licensee  who  may  be  affected 
by  the  information  or  lack  of 
information  in  an  identification  record, 

(c)  There  will  be  no  change  in  FBI 
Identification  Division  procedures  for 
dissemination  of  all  criminal  record 
information  for  law  enforcement 
purposes  and  to  agencies  of  the  Federal 
Government  as  currently  authorized  bv 
28  U.S.C.  534. 

Date:  August  19.  1987. 
Arnold  1.  Burns, 

Acting  Attorney  General. 

|FR  Doc  87-20738  Filed  9-9-87;  8:45  amj 

BILLING  CODE  4410-01-M 


POSTAL  SERVICE 
39  CFR  Part  111 

Supplements  to  Second-Class 
Publications;  Extension  of  Time  for 
Comment 

agency:  Postal  Service. 

ACTION:  Proposed  rule;  extension  of 

lime. 


summary:  On  July  22.  1987.  the  Postal 

Service  published"  in  the  Federal 
Register  (52  FR  27565)  a  proposed  rule 
change  intended  to  provide  the  mailing 
industry  with  an  additional  opportunity 
to  furnish  ideas  and  suggestions  on  the 
shape  of  future  regulations  on  the  use  of 
supplements  tc  second-class 


publications.  The  Postal  Service 
requested  comments  on  the  proposed 
rule  change  on  or  before  September  7, 

1987, 

Certain  mailer  representatives 
requested  a  twenty  day  extension  of  the 
comment  period  in  order  to  make  a  more 
complete  assessment  of  the  proposal 
and  its  potential  effects. 

The  Postal  Service  believes  that  the 
requested  extension  is  reasonable  and 
will  serve  the  public  interest  in  this 
case. 

Accordingly,  the  Postal  Senice  is 
extending  the  deadline  for  comments  on 
the  proposed  rule  change  until  October 
5,  1987. 

DATE:  Comments  on  the  proposed  rule 
change  m«st  be  received  on  or  before 
October  5. 1987. 

ADDRESS:  W.ntten  comments  should  be 
mailed  or  delivered  to  the  Director, 
Office  of  Classification  and  Rales 
Administration,  U,S,  Postal  Ser\ice  475 
L'Enfant  Plaza  West  SVV,,  Washington, 
DC  20260-5360.  Copies  of  all  written 
comm.ents  will  be  available  for 
inspection  and  photocopying  between 
9:00  am,  and  4:00  p,m.,  Monday  through 
Friday,  in  Room  8430,  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  H,  \  oung,  (202;  2t>ti-5j23, 
Paul  J.  Kemp, 

Supervisory  Attorney.  Legislative  Division. 
jFR  Doc,  87-20765  Filed  9-9-87:  8:45  am] 

eiLUNG  CODE  7710-12-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  50  and  52 

lAD-FRL-3259-2! 

PM     Fugitive  Oust  Policy 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Extension  of  comment  period 
for  proposed  policy  statement. 

summary:  On  July  1. 1987,  at  52  FR 
24716.  EPA  proposed  three  alternatives 
to  its  existing  fugitive  dust  policy  to 
address  the  new  particulate  matter 
standard  known  as  PMio.  That  notice 
requested  that  comments  be  filed  on  or 
before  July  31,  1987,  At  the  request  of  the 
American  Mining  Congress  (AMC).  EPA 
extended  the  comment  period  to  August 
31,  1987,  At  the  request  of  the  Natural 
Resources  Defense  Council  (NRDC)  EPA 
is  now  extending  the  comment  period  to 
September  30. 1987. 

DATE:  All  comments  must  be  submitted 
on  or  before  September  30. 1987. 


ADDRESSES:  Comments  on  the 
alternative  fugitive  dust  policies  should 
be  submitted  (in  triplicate  if  possible)  to 
the  Central  Docket  Section  (LE-132), 
U.S.  Environmental  Protection  Agency. 
Attention:  Docket  Number  A-87-01,  401 
M.  Street.  SW,,  Washington,  DC  20460. 
The  Docket  is  located  in  Room  4,  South 
Conference  Center,  and  is  available  for 
public  inspection  between  8:00  a.m.  and 
3:00  p.m.  on  weekdays  A  reasonable  fee 
may  be  charged  for  copying. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  Woodard,  Standards 
Implementation  Branch  (MD-15),  U,S. 
Environmental  Protection  Agency. 
Research  Triangle  Park,  North  Carolma 
27711,  Telephone:  (919)  541-5351  (FTS 
629-53511- 

SUPPLEMEMTARY  INFORMATION: 

Since  19~'.  EPA  has  allowed  Slates 
w:th  rural  fugitive  dust  areas  (RFDA's) 
to  discount  fugitive  dust  in  developing 
and  enforcing  a  State  implementation 
plan  (SIP)  for  attainment  and 
maintenance  of  the  national  ambient  air 
qualitj'  standards  (NAAQS)  for 
particulate  matter  (P\l). 

On  July  1,  1987,  at  52  FR  24634.  EPA 
announced  its  final  decisions  concerning 
the  idicator  and  levels  of  the  NAAQS 
for  PM  and  the  requirements  for 
implementing  those  new  standards. 
Also,  on  July  1,  1987.  EPA  solicited 
comments  on  alternative  SIP 
requirements  for  RFDA's  and  on  the 
adequacy  of  the  definitions  which  are 
used  in  identifying  RFDA's.  The  EPA 
requested  that  comments  be  submitted 
within  30  days  or  by  July  31,  1987.  At  the 
request  of  counsel  for  AMC,  EPA 
extended  the  comment  period  by  30 
days  to  allow  members  of  that 
organization  to  develop  meaningful 
comments.  The  .N'RDC  has  requested  by 
letter  of  August  14.  1987,  from  their 
senior  attorney.  David  D.  Doniger.  that 
they  be  given  until  September  30, 1987. 
to  submit  their  comments.  (A  copy  of  the 
letter  from  NRDC  has  been  placed  in  the 
docket.)  The  EPA  believes  that  NRDC's 
request  is  reasonable  and  is  therefore 
again  extending  the  comment  period  on 
the  proposal  for  the  Fugitive  Dust  Policy 
until  September  30.  1987. 

Authorilj':  Sections  110  and  301  of  the 
Clean  Ajr  Ac(  gn-e  ttie  Administrator 
authority  to  adopt  policies  necessar>'  to 
implemen!  N.'VAQS 

Dated:  September  2. 1987. 

J  Craig  Potter, 

Assistant  Administrator  for  Air  and 
Radiation. 

(FR  Doc.  87-20761  Filed  S-S-^';  8;4S  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  405  and  410 

1BERC-327-P1 

Medicare  Program;  Medicare  Coverage 
of  Hepatitis  B  Vaccine  for  Higti  and 
intermediate  Risk  Individuals, 
Hemophilia  Clotting  Factors  and 
Certain  X-Ray  Services 

agency:  Health  Care  Financing 
A>ini:nistration  (HCFA).  HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
implement  section  2323  of  Pub.  L.  9&- 
309.  the  Deficit  Reduction  Act  of  1984, 
which  provides  Medicare  coverage  for 
hepatitis  B  vaccine  for  those  individuals 
uho  are  eligible  for  Medicare  and  at 
hiyh  or  intermediate  risk  of  contracting 
hepatitis  B.  The  proposed  rule  solicits 
public  comment  on  our  definition  of 
those  individuals  who  are  at  high  or 
intermediate  risk  of  contracting  hepatitis 
B  It  would  also  implement  section  2324 
of  Pub.  L.  98- .169.  which  provides 
coverage  for  the  self-administration  of 
hemophilia  clotting  factors  and  the  items 
necessary  for  their  administration  to 
Medicare  eligibles.  In  addition,  this 
proposal  would  clarify  regulations 
governing  Medicare  coverage  of  certain 
\  ray  services. 

DATE:  Comments  will  be  considered  if 

v\e  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5:00  p  m.  on  .N'ovember  9, 1987. 

ADDRESS:  Mall  comments  to  the 

f'jllowing  address: 

Health  Care  Financing  Administration, 
Department  of  Health  and  Human 
Services,  Attention:  BERC-327-P.  P.O. 
Box  26676.  Baltimore,  Maryland  21207. 
If  you  prefer,  you  may  deliver  your 

comments  to  one  of  the  following 

addresses: 

isoom  309-G.  HuhiTt  H.  Humphrey 

Building.  2i)0  Independence  Ave.  SW.. 

Washington,  DC.  or 
Room  132,  East  High  Rise  Building,  6325 

Security  Boulevard,  Baltimore, 

Maryland. 

In  commenting,  please  refer  to  file 
code  BERC-327-P.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  three 
weeks  after  publication  of  this 
document,  in  Room  309-G  of  the 
Department's  offices  at  200 
Independence  Ave.  SW.,  Washington, 
DC,  on  Monday  through  Friday  of  each 


week  from  8:30  a.m.  to  5:00  p.m.  (phone: 

202-245-7890). 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Hannon.  301-597-1734,  for  issues 

relating  to  Hepatitis  B  vaccine  and 

Hemophilia  Clotting  Factors. 
Kenneth  Dickinson,  301-594-9406,  for 

issues  relating  to  X-ray  services. 

SUPPLEMENTARY  INFORMATION: 

I  Hepatitis  B  Vaccine 

A.  Background 

Hepatitis  B  virus  causes  major  public 
health  problems  in  the  United  States, 
particularly  in  debilitated  patients.  On 
November  16, 1981,  the  Food  and  Drug 
Administration  (FDA)  approved  the 
hepatitis  B  vaccine  for  combating 
debilitating  liver  disease  caused  by  the 
hepatitis  B  virus.  FDA  recognizes  the 
vaccine  as  effective  for  people  at  high 
risk  of  acquiring  the  disease.  However, 
section  1862(a)(1)(A)  of  the  Social 
Security  Act  (the  Act)  excludes 
Medicare  payments  for  items  and 
services  that  are  not  reasonable  and 
necessary  for  the  diagnosis  or  treatment 
of  illness  or  injury,  or  to  improve  the 
functioning  of  a  malformed  body 
member.  Further,  prior  to  the  July  18, 
1984  enactment  of  the  Deficit  Reduction 
Act  of  1984  (DRA)  (Pub.  L.  98-369), 
section  1862(a)(7)  of  the  Act  specifically 
precluded  payment  for  immunizations. 
except  as  allowed  under  section 
1861{s)(10)  of  the  Act  for  coverage  of 
pneumococcal  vaccine.  Currently, 
regulations  at  42  CFR  405.310(e) 
preclude  payment  for  vaccinations  or 
inoculations  unless  directly  related  to 
the  treatment  of  an  injury  or  direct 
exposure,  such  as  antirabies  treatment, 
tetanus  antitoxin  or  booster  vaccine, 
botulin  antitoxin,  antivenom  sera,  or 
immune  globulin.  Thus,  in  the  past, 
Medicare  program  coverage  has  been 
limited  by  statute  to  treatment  of 
hepatitis  B  patients,  rather  than 
prevention  of  hepatitis  B. 

Section  2323  of  DRA  amended  section 
1861(s)(10)  of  the  Act  to  provide 
Medicare  coverage  for  hepatitis  B 
vaccine  to  the  extent  that  it  is 
reasonable  and  necessary  for  the 
prevention  of  illness  for  those 
individuals  who  are  at  high  or 
intermediate  risk  of  contracting  hepatitis 
B,  The  statute  requires  the  Secretary  to 
determine,  by  regulations,  criteria  for 
identifying  individuals  who  are  at  high 
or  intermediate  risk  of  contracting 
hepatitis  B. 

For  Medicare  reimbursement 
purposes,  the  vaccine  may  be 
administered — upon  the  order  of  a 
doctor  of  medicine  or  osteopathy — by 
qualified  staff  of  home  health  agencies, 
skilled  nursipg  facilities,  ESRD  facilities. 


hospital  outpatient  departments, 
persons  recognized  under  the  "incident 
to  physician's  services"  provision  of  the 
law  (section  1861(s)(2)(A)),  as  well  as, 
doctors  of  medicine  and  osteopathy. 

Section  2323  did  not  require  Medicare 
entitlement  for  individuals  outside  the 
universe  of  Medicare  beneficiaries,  and 
an  individual  who  is  otherwise  not 
eligible  for  Medicare  cannot  be 
considered  entitled  to  Medicare 
coverage  for  the  hepatitis  B  vaccine 
simply  by  virtue  of  belonging  to  one  of 
the  groups  defined  as  high  or 
intermediate-risk. 

The  Conference  Report  accompanying 
DRA  (H.R.  Rep.  No.  861,  98th  Cong.,  '2d 
Sess.  1310  (1984))  reflects  congressional 
intent  that  regulations  governing 
coverage  of  Hepatitis  B  vaccine  be 
developed  using  specifically,  but  not 
necessarily  exclusively,  the  information 
developed  by  the  Centers  for  Disease 
Control  (CDC)  for  identification  of  high 
and  intermediate  risk  groups.  A  copy  of 
the  1985  hepatitis  recommendations  by 
the  Immunization  Practices  Advisory 
Committee  of  CDC  is  included  as  an 
addendum  for  your  reference. 

B.  Recommendations  Received  From 
CDC.  FDA  and  the  Manufacturer 

1.  High  Risk  Groups 

The  CDC,  FDA  and  the  manufacturer 
of  Hepatitis  B  vaccine  all  recommended 
identifying  the  following  categories  of 
individuals  as  being  at  high  risk  of 
contracting  hepatitis  B: 

•  Hemodialysis  patients: 

•  Hemophiliacs  who  receive  Factor 
VII!  or  IX  concentrates, 

•  Clients  of  institutions  for  the 
mentally  retarded; 

•  Persons  who  live  in  the  same 
household  as  hepatitis  B  carriers; 

•  Homosexual  men:  and 

•  Illicit  injectable  drug  abusers. 
We  also  propose  including  Pacific 

Islanders  on  this  list,  based  on  a 
subsequent  CDC  recommendation. 
Pacific  Islanders  would  be  defined  as 
those  Medicare  beneficiaries  residing  on 
Pacific  Islands  under  U.S.  jurisdiction. 
Residents  of  the  Hawaiian  Islands 
would  not  fall  under  this  definition,  and 
would  be  covered  only  if  they  qualified 
under  one  of  the  other  high  or 
intermediate  risk  categories. 

With  the  concurrence  of  the  CDC  and 
FDA,  because  persons  on  hemodialysis 
are  not  the  only  End-Stage  Renal 
Disease  (ESRD)  patients  who  are 
exposed  to  hepatitis  B.  we  propose  to 
include  all  ESRD  patients  in  the  high- 
risk  group. 

CDC,  FDA  and  the  manufacturer  also 
suggested  that  infants  born  to  women 
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who  are  hepatitis  B  cyrners  or  have 
acute  hepatitis  B  be  included  in  the  high- 
risk  group.  We  decided  not  to  accept 
this  recommendation  since  it  is  unlikely, 
because  of  age.  that  an  infant  would  be 
a  Medicare  beneficiary. 

The  manufacturer  also  included  the 
following  individuals  in  their  high-risk 
grouping: 

•  Alaskan  Eskimos: 

•  Recipients  of  pooled  blood:  and 

•  Immigrants/refugees  from  areas  of 
high  hepatitis  B  endemicity. 

However,  we  have  not  accepted  these 
recommendations.  "Alaskan  Eskimos" 
are  receiving  the  vaccine  through  a 
program  of  the  Indian  Health  Service 
under  a  CDC  recommendation  that 
covers  special  high  risk  populations. 
(CDC  terms  the  "Alaskan  Eskimos '  as 
"Native  Americans  living  in  Alaska.") 
"Recipients  of  pooled  blood"  are 
included  within  the  definition  of  Factor 
V'lII  or  IX  concentrate  users. 
Immigrants/refugees  would  be  included 
under  "persons  who  live  in  the  same 
household  as  carriers"  Also,  there  are 
refugee  programs  that  provide 
vaccination  services  to  eligible 
enrollees. 
2.  Intermediate  Risk  Groups 

Recommendations  from  CDC.  FDA 
and  the  manufacturer  included  the 
following  individuals  in  the 
intermediate-risk  group: 

•  Staff  in  institutions  for  the  mentally 
retarded: 

•  Workers  in  health  care  professions 
who  have  frequent  contact  with  blood- 
derived  body  fluids  during  routine  work: 

•  Prisoners: 

•  Classroom/home  contacts  of 
mentally  retarded  carriers:  and 

•  Military  or  other  personnel  assigned 
to  areas  of  high  endemicity  (for 
example,  Korea). 

Based  on  a  subsequent  CDC 
recommendation,  we  also  propose 
including  on  this  list  heterosexually 
active  persons  with  multiple  sexual 
partners.  In  order  to  qualify  on  this 
basis,  claims  for  such  services  would 
have  to  include  documentation  of  the 
individual  having  at  least  two  episodes 
of  sexually  transmitted  diseases  within 
the  preceding  5  years. 

We  have  decided  not  to  accept  the 
recom.mendation  to  include  prisoners  in 
the  intermediate  risk  group  because  the 
Medicare  statute  excludes  from 
coverage  expenses  incurred  by 
individuals  who  have  no  legal  obligation 
to  pay.  In  this  regard,  the  governmental 
entity  operating  the  prison  is  responsible 
for  providing  the  inmates'  medical 
needs. 

We  also  decided  not  to  create  a 
separate  category  for  classroom/home 


contacts  of  mentally  retarded  carriers  as 
an  intermediate  risk  group.  Since  the 
mentally  retarded  are  included  in  the 
classification  of  hepatitis  B  carriers  and 
the  household  members  of  the  hepatitis 
B  carrier  are  already  considered  a  high 
risk  group,  the  creation  of  a  separate 
group  for  home  contacts  of  mentally 
retarded  carriers  would  generally  not 
identify  additional  individuals  for 
vaccination.  Moreover,  it  has  been 
difficult  to  determine  the  risk  for  other 
contacts  of  the  mentally  retarded, 
namely,  the  classroom  contacts.  Staff 
members  (faculty  and  institutional 
employees)  are  considered  as 
intermediate  risk  because  of  their  close 
continued  contact  with  the  mentally 
retarded  and  are  identified  in  one  of  the 
pre-named  groups.  However,  the  risk  of 
classmate  contacts,  because  of  their 
casual  contact,  has  been  more  difficult 
to  assess. 

Studies  are  being  done  to  determine 
which  individuals  who  come  in  contact 
with  the  mentally  retarded  should  be 
vaccinated.  Since  there  is  a  limited 
supply  of  the  vaccine  and  classmates 
are  at  different  levels  of  risk,  we  believe 
that  recommendations  will  suggest 
limiting  vaccination  to  highly  infected 
individuals  and  those  whose  level  of 
exposure  might  suggest  need  for 
vaccination. 

We  decided  not  to  accept  the 
recommendation  to  include  military  or 
other  personnel  assigned  to  areas  of 
high  endemicity  since  it  is  highly 
unlikely  that  such  persons  would  be 
Medicare  beneficiaries. 

3.  Other  Recommendations. 

CDC  and  FDA  recommended 
prevaccination  screening  for  antibodies 
to  hepatitis  B  for  all  persons  in  high-risk 
groups  except  infants  of  hepatitis  B 
carrier  mothers.  We  cannot  include 
coverage  of  such  screening  since  there  is 
no  statutory  authority  to  permit 
coverage  of  routine  screening.  In 
accordance  with  CDC's  and  FDA's 
advice  that  "persons  shown  to  have 
protective  antibodies  (anti-HBs)  need 
not  be  vaccinated",  we  would  not  cover 
and  reimburse  for  hepatitis  B  vaccine  in 
those  cases  where  there  is  known  to  be 
laboratory  evidence  positive  for 
antibodies  to  hepatitis  B. 

The  manufacturer  suggested  that  the 
term  "susceptible"  be  used  to 
distinguish  those  individuals  who 
require  the  vaccine  from  those  who 
would  not  benefit  because  of  pre-formed 
antibodies.  However,  we  concluded  that 
use  of  the  term  "susceptible"  to  describe 
those  in  the  high  and  intermediate  risk 
group  who  qualify  for  Medicare 
coverage  of  the  hepatitis  B  vaccine 


could  be  interpreted  as  requiring 
laboratory  evidence  of  susceptibility  in 
every  case.  It  is  our  view  that  the 
patient's  physician  generally  is  in  the 
best  position  to  decide  the  need  for 
laboratory  testing  to  determine 
susceptibility  and  will  not  provide  the 
vaccine  unless  he  or  she  believes  the 
individual  is  susceptible.  Therefore,  we 
decided  not  to  specifically  include  the 
term  "susceptible"  and  to  provide  that 
beneficiaries  in  the  high  and 
intermediate  risk  groups  would  be 
eligible  for  coverage  in  the  absence  of 
laboratory  evidence  that  is  positive  for 
antibodies  to  hepatitis  B. 

C.  Proposed  High  and  Intermediate  Risk 
Individuals  Identified  by  HCFA 

We  propose  to  identify  the  following 
groups  of  individuals  as  being  at  high  or 
intermediate  risk  of  contracting  hepatitis 
B: 

High  Risk  Groups: 

a.  ESRD  patients: 

b.  Hemophiliacs  who  receive  Factor 
\'1I1  or  IX  concentrates; 

c.  Clients  of  institutions  for  the 
mentally  retarded: 

d.  Persons  who  live  in  the  same 
household  as  an  hepatitis  B  carrier: 

e.  Homosexual  men; 

f.  Illicit  injectable  drug  abusers:  and 

g.  Pacific  Islanders  (except  residents 
of  Hawaii). 

Intermediate  Risk  Groups: 

a.  Staff  in  institutions  for  the  mentally 
retarded: 

b.  Workers  in  health  care  professions 
w-ho  have  frequent  contact  with  blood  or 
blood-derived  body  fluids  during  routine 
work:  and 

c.  Heterosexually  active  persons  with 
multiple  sexual  partners  (that  is. 
Medicare  beneficiaries  having  at  least 
two  or  more  documented  episodes  of 
sexually  transmitted  diseases  within  the 
preceding  5  years). 

Persons  in  the  above-listed  groups 
would  not  be  considered  at  high  or 
intermediate  risk  of  contracting  hepatitis 
B  if  they  have  undergone  a 
prevaccination  screening  and  found  to 
be  positive  for  antibodies  to  hepatitis  B, 
such  as  the  screening  of  ESRD  patients 
who  are  routinely  tested  for  hepatitis  B 
antibodies  as  part  of  their  continuing 
monitoring  and  therapy. 

II,  Hemophilia  Clotting  Factors 

A.  Background 

Antihemophilic  clotting  factor  (AHF) 
is  a  clot-promoting  procoagulation 
protein  found  in  the  plasma  of  normal 
individuals.  It  provides  a  critical 
component  of  the  coagulation  system 
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and  is  essential  for  norn^ai  coagulation 
and  hen>ostasis  (arrest  of  bleeding)  to 
tiike  place.  The  .AHF  is  used  as  needed 
to  stop  bleeding  or.  in  certain  high-risk 
individuals,  to  prevent  certain 
predictable  adverse  bleeding 
complications.  AFIF  is  infused  before 
surgical  procedures  involving 
hemophiliac  patients.  AilY  is  also 
infused  to  stop  or  prevent  bleeding  of 
traumatic  or  spontaneous  origin  in 
patients  with  congenital  tiisorders  of 
coagulation. 

AHF  may  be  self-infused  by  patients 
in  the  home  setting,  or  may  be 
administered  or  self-infused  in  centers, 
clinics,  emergency  rooms  or  hospitals.  A 
wide  base  of  experience  now  exists 
regarding  self  infusion  of  AHF  in  both 
institutional  and  home  use  settings.  In 
1975  Congress  passed  an  amendment  to 
the  Public  }!ealth  Service  Act.  section 
606  of  Pub.  L.  94-63.  Special  Health 
Revenue  Sharing  Act  of  1975.  enabling 
the  establishment  of  the  Comprehensive 
Hemophilia  Diagnostic  and  Treatment 
Centers  (CHDTC).  of  which  24  such 
centers  exist  nationwide.  Since  the 
establishment  of  these  centers,  self- 
infusion  of  AHF  by  selected  patients 
who  are  specially  trained  to  do  so  has 
become  a  readily  accepted  practice. 
This  experience  with  self-administration 
has  demonstrated  significant  reductions 
in  cost  of  managing  hemophiliacs. 
Section  2324  of  the  DRA  added 
subparagraph  (I)  to  section  1861(sl(2)  of 
the  Act  to  provi''e  Medicare  coverage 
for  blood  clotting  factors  for  hemophilia 
patients  competent  to  use  such  factors 
to  control  bleeding  without  medical  or 
other  supervision,  and  items  related  to 
the  administration  of  those  factors, 
subject  to  utilization  controls  deemed 
necessary  by  the  Secretary  for  the 
efficient  use  of  the  factors. 

B.  Proposed  Revision 

We  would  amend  §  405.231  to  provide 
for  Medicare  coverage  of  blood  clotting 
factors  for  hemophilia  patients 
competent  to  use  those  factors  to  control 
bleeding  without  medical  or  other 
supervision,  and  for  iten^s  related  to  the 
administration  of  those  factors.  We 
propose  that  the  statutorily  required 
utilizaiion  controls,  deemed  necessary 
for  the  efficient  use  of  the  factors,  would 
be  controls  on  the  amount  of  clotting 
factors  determined  to  be  necessary  to 
have  on  hand.  These  amounts  would  be 
determined  by  the  c.imer.  based  on  the 
historical  utilization  pattern  or  profile 
developed  by  the  carrier  for  each 
patient. 


III.  Diagnostic  X-Ray  Services 
A.  Supervision  of  X-Ray  Services 
1.  Background 

Section  1861  (s)(3)  of  the  Act  provides 
Medicare  coverage  for  "diagnostic  x-ray 
tests  (including  tests  under  the 
supervision  of  a  physician,  furnished  in 
a  place  of  residence  used  as  the 
patient's  home,  if  the  performance  of 
such  tests  meets  health  and  safety 
conditions  as  the  Secretary  may  find 
necessary)".  The  parenthetical  language 
was  added  to  the  Act  by  section  134(a) 
of  Pub.  L  90-248.  the  Social  Security 
Amendments  of  1967. 

In  accordance  with  the  Social  Security 
Amendments  of  1965,  regulations  were 
previously  published  at  what  is  now  42 
CFR  410.32.  which  require  that  in  order 
to  be  covered,  all  x-rays  must  be 
performed  under  the  direct  supervision 
of  a  physician.  The  Social  Security 
Amendments  of  1967  mandate,  however, 
that  Medicare  cover  portable  x-ray 
services  even  when  furnished  without 
direct  physician  supervision.  Thus,  the 
Secretary  established  an  exception  to 
the  general  provisions  governing  x-ray 
services  which  permits  coverage  of 
portable  x-ray  services  when  furnished 
under  the  general  supervision  of  a 
physician.  The  term  direct  supervision 
refers  to  those  diagnostic  x-ray  services 
that  require  the  immediate  personal 
supervision  of  a  physician.  However, 
general  supervision  is  when  x-ray 
procedures  are  performed  by 
technicians  without  direct  personal 
physician  supervision. 

On  the  advice  of  medical  consultants, 
we  limited  coverage  of  x-ray  services 
furnished  under  general  physician 
supervision  to  skeletal  films  involving 
the  extremities,  pelvis,  vertebral  column 
or  skull,  and  chest  or  abdominal  films 
that  do  not  involve  the  use  of  contrast 
media.  At  a  later  date,  we  recognized 
that  this  policy  was  not  uniformly 
applied  to  owners  of  stationary  x-ray 
equipment  because  the  services  that 
were  covered  when  furnished  by 
portable  x-ray  suppliers  with  general 
physician  supervision  still  required 
direct  physician  supervision  when 
furnished  in  a  stationary  x-ray  unit. 

2.  Proposed  Revision 

We  propose  to  revise  §  410.32  to 
provide  Medicare  coverage  for  certain 
diagnostic  x  ray  procedures  performed 
by  technologists  under  general 
physician  supervision,  if  those 
technicians  are  employees  of  the 
physician  and  their  general  supervision 
and  training,  as  well  as  the  maintenance 
of  the  necessary  equipment  and 
supplies,  are  the  continuing 


responsibility  of  the  physician.  Such 
procedures  are  limited  to  skeletal  films 
involving  the  extremities,  pelvis, 
vertebral  column  or  skull  and  chest  or 
abdominal  films  which  do  not  involve 
the  use  of  contrast  media. 

In  allowing  coverage  of  this  service, 
we  recognize  that  the  Secretary  has  no 
specific  authority  to  promulgate  health 
and  safety  conditions  for  the  provision 
of  this  hazardous  service  as  the 
Secretary  does  for  portable  x-ray 
services.  As  a  result,  we  must  rely  on 
the  traditional  safeguards  found  in  the 
physicians  responsibility  for  his  or  her 
patient.  Thus,  we  would  require  that 
these  x-ray  facilities  must  be  operated 
by  a  physician  and  that  claims  for 
stationary  x-ray  services  must  be 
included  in  a  physician's  or  physician 
directed  clinic's  bill. 

B.  Routine  Chest  X-Ray  Examinations 

We  are  taking  this  opportunity  to 
clarify  that  Medicare  does  not  cover 
routine  chest  x-rays  performed  for 
purposes  other  than  treatment  or 
diagnosis  of  a  specific  illness,  symptom. 
complaint  or  injury.  This  is  a  technical 
clarification  of  our  exclusion  regulations 
at  §  405.310(a),  and  will  not  result  in  any 
change  in  payments. 

IV.  Proposed  Revisions  to  Regulations 
Text 

We  propose  to  make  the  following 
revisions  to  the  regulations  text: 

•  We  propose  to  revise  §  405.310(a)  to 
clarify  that  routine  chest  x-rays  are 
excluded  from  Medicare  coverage. 

•  We  propose  to  revise  §§  405.310  (e) 
and  (k)  to  provide  Medicare  coverage 
for  the  administration  of  hepatitis  B 
vaccine  to  the  extent  that  it  vs 
reasonable  and  necessary  for  the 
prevention  of  illness. 

•  We  propose  to  revise  §  410.10  to 
include  hepatitis  B  vaccine  and  blood 
clotting  factors  for  hemophilia  patients 
in  the  term  "medical  and  other  health 
services". 

•  We  propose  to  revise  §  410. 29(a)  to 
exclude  from  the  term  "medical  and 
other  health  services  ".  any  drug  or 
biological  that  can  be  self-administered, 
except  hemophilia  clotting  factors  that 
would  be  covered  as  provided  in 

§  410.63(b). 

•  We  propose  to  revis*'  §  410.32(a)  fo 
provide  Medicare  coverage  for  certain 
diagnostic  x-ray  procedures  performed 
by  technicians  in  a  physician's  office 
without  direct  personal  physician 
supervision. 

•  We  propose  to  add  a  new  42  CFR 
410.63(a)  to  include  criteria  for 
identifying  those  individuals  at  high  or 
intermediate  risk  of  contracting  hepatitis 
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B,  and  also  add  a  new  §  4'10.63(!))  to 
provide  Medicare  coverage  of  blood 
clotting  factors  for  hemophilia  patients 
competent  to  use  those  factors  to  control 
bleeding  without  medical  or  other 
supervision,  and  for  items  related  to  the 
administration  of  those  factors. 

V.  Regulatory  Impact  Statement 

A.  Executive  Order  12291 

Executive  Order  12291  requires  us  to 
prepare  and  publish  an  initial  regulatory 
impact  analysis  for  any  proposed  major 
rule.  A  major  rule  is  defined  as  any 
regulation  that  is  likely  to  result  in:  (1) 
an  annual  effect  on  the  economy  of  $100 
million  or  more.  (2)  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries,  government  agencies,  or 
geographic  regions,  or  (3)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
Slates-based  enterprises  to  compete 
with  foreign  based  enterprises  in 
domestic  or  export  markets. 

We  estimate  that  coverage  of  hepatitis 
B  vaccine  under  section  2323  of  Pub.  L. 
98-369  will  increase  Medicare 
expenditures  but  not  by  a  significant 
amount.  We  are  unable  to  isolate  the 
effects  of  this  proposed  rule  from  the 
effects  of  the  statute  since  some  amount 
of  coverage  is  required  by  the  Act. 

It  was  stated  in  an  article  that  was 
published  in  The  New  England /ournal 
of  Medicine  on  September  9,  1982, 
entitled  "Indications  for  Use  of  Hepatitis 
B  Vaccine  Based  on  Cost  Effectiveness 
Analysis",  that  hepatitis  B  vaccine  has 
the  potential  not  only  to  prevent 
substantial  morbidity  and  mortality  but 
also,  when  administered  selectively,  to 
produce  net  savings  in  hepatitis- 
associated  medical-care  costs. 
Vaccination  will  result  in  the  greatest 
savings  when  it  is  performed  before  or 
early  during  a  period  of  unavoidable 
high  risk  when  the  prevalence  of 
immunity  is  likely  to  be  low  despite  high 
attack  rates. 

Regarding  Medicare  coverage  of  self- 
administered  hemophilia  clotting 
factors,  the  National  Hemophilia 
Foundation  estimates,  that  of 
approximately  20,000  hemophiliacs  in 
the  United  States,  only  about  1.300  are 
eligible  for  Medicare.  There  may  be  a 
slight  net  savings  resulting  from  this 
new  coverage  as  a  result  of  fewer 
complications  leading  to  hospitalization 
and  less  consumption  of  blood  products. 
Additional  benefits  may  accrue  to 
beneficiaries  due  to  reductions  in 
unemployment  and  absenteeism,  and 
less  out-of-pocket  medical  expenses. 
However,  because  of  the  small  number 


of  persons  affected,  we  believe  the  total 
effects  to  be  negligible. 

The  proposed  revision  of  requirements 
for  x-ray  services  should  not  result  in 
any  changes  in  provider  behavior  that 
w^ould  have  an  economic  im.pact. 

Because  the  annual  economic  impact 
of  these  provisions  would  not  exceed 
Si 00  million,  and  because  no  other 
threshold  criterion  under  Executive 
Order  12291  would  be  exceeded,  this 
proposed  rule  is  not  considered  a  major 
rule  and  an  initial  regulatory  impact 
analysis  is  not  required. 

B.  Regulatory  Flexibility  Act 

Consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  Sections 
601  through  612|,  we  prepare  and 
pubHsh  a  regulatory  flexibility  analysis 
for  regulations  unless  the  Secretary" 
certifies  that  the  regulations  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  All 
facilities  treating  Medicare  patients 
identified  at  high  or  intermediate  risk  of 
hepatitis  B  infection  would  be 
considered  small  entities  under  the  RFA. 
as  would  owners  and  operators  of 
stationary  x-ray  units. 

The  effects  of  increased  coverage  for 
vaccinations  would  be  felt  primarily  by 
facilities  furnishing  dialysis  services 
since  this  is  the  largest  patient 
population  at  high  risk  and  health 
professionals  treating  these  patients 
would  be  included  in  the  intermediate- 
risk  group.  While  we  conclude  that 
program  payments  to  such  facilities 
would  be  increased  and  that  some 
efficiencies  would  be  realized,  we  do 
not  believe  that  the  paym.ents  or  types 
of  savings  associated  with  the 
vaccinations  would  represent  a 
significant  portion  of  these  facilities' 
total  program  payments. 

Regarding  coverage  of  hemophilia 
clotting  factors,  the  number  of 
beneficiaries  affected  (approximately 
1.300]  would  be  small  and,  therefore,  the 
impact  on  providers  or  suppliers  would 
be  negligible.  As  noted  above,  the 
economic  effects  of  the  proposed 
clarification  on  coverage  of  x-ray 
services  would  also  be  negligible. 

For  the  above  reasons,  we  have 
determined,  and  the  Secretary  certifies 
that  this  proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

VI.  Paperwork  Reduction  Act 

These  proposed  changes  would  not 
impose  information  collection 
requirements:  consequently,  they  need 
not  be  reviewed  by  the  Executive  Office 
of  Management  and  Budget  under  the 
authority  of  the  Paperwork  Reduction 
Act  of  1980  [44  U.S.C.  3501  et.  seq.j. 


\  il.  Response  to  Comments 

Because  of  the  large  number  of 
comments  we  receive  on  proposed 
regulations,  we  cannot  acknowledge  or 
respond  to  them  individually.  However, 
in  preparing  the  final  rule,  we  will 
consider  all  comments  received  timely 
and  respond  to  the  major  issues  in  the 
preamble  to  that  rule. 

VIII.  List  of  Subjects 

42  CFR  Part  405 

Administrative  practice  and 
procedure.  Certification  of  compliance. 
Clinics.  Cost-based  reimbursement. 
Contracts  (Agreements),  End-Stage 
Renal  Disease  (ESRD),  Health  care. 
Health  facilities.  Health  maintenance 
organizations  (HMO),  Health 
professions.  Health  suppliers.  Home 
health  agencies.  Hospitals,  Inpatients, 
Kidney  diseases.  Laboratories. 
Medicare,  Nursing  homes.  Onsite 
surveys.  Outpatient  providers. 
Reasonable  charges.  Reporting 
requirements.  Rural  areas.  Prospective 
payment  system.  X-rays. 

42  CFR  Part  410 

Medical  and  other  health  services. 
Medicare, 

I.  We  are  proposing  to  amend  42  CFR 
Part  405  as  set  forth  below: 

PART  405— FEDERAL  HEALTH 
INSURANCE  FOR  THE  AGED  AND 
DISABLED 

Subpart  C — Exclusions,  Recovery  of 
Overpayment,  Liability  of  a  Certifying 
Officer  and  Suspension  of  Payment 

Subpart  C  is  amended  as  follows: 

1.  The  authority  citation  for  Subpart  C 
continues  to  read  as  follows: 

Authority:  Sees  1102,  1815,  1833,  1842,  1861. 
1862.  1866.  1870,  1871.  and  1879  of  the  Social 
Security  Act  (42  U.S.C.  1302,  1395g,  13951. 
1395U.  1395X.  1395y.  1395cc,  l395gg.  1395hh, 
1395pp),  and  31  U.S.C.  3711. 

2.  In  §  405.310  the  introductory 
language  is  republished:  paragraphs 
(a)(1)  and  (e)  are  revised:  and  a  new 
paragraph  (k)(4)  is  added  to  read  as 
follows: 

§405.310    Particular  services  excluded 
from  coverage. 

The  following  services  are  excluded 
from  coverage. 

(a)  Routine  physical  checkups  such 
as— 

(1)  Examinations  (including,  routine 
chest  x-rays)  performed  for  a  purpose 
other  than  treatment  or  diagnosis  of  a 
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,specific  illness,  symptom,  complaint,  or 
injury:  or 

•  •        «         «         • 

(t'l  Immunizations,  exrep'  for— 

(1 )  Vaccinations  or  inoculations 
directly  reluled  to  the  treatment  of  an 
injury  or  direct  exposure  such  as 
antirabies  treatment,  tetanus  antitoxin 
or  booster  vaccine,  botulin  antitoxin, 
antivenom  sera,  or  immune  globulin; 

(2)  Pneumococcal  vaccinations  that 
are  reasonable  and  necessary  for  the 
prevention  of  illness;  and 

(3)  Hepatitis  B  vaccinations  that  are 
reasonable  and  necessary  for  the 
prevention  of  lilness  for  those 
individuals  who  are  at  high  or 
mtermediate  risk  of  contracting  hepatitis 
B  as  defined  in  §  410.63(a)  of  this  part, 

*  *         «         *         • 

(kl  Any  services  that  are  not 
reasonable  and  necessary  for  one  of  the 
following  purposes: 

■        *        *        •        * 

(4)  In  the  case  of  hepatitis  B  vaccine. 
for  the  prevention  of  illness  for  those 
individuals  at  high  or  intermediate  risk 
of  contracting  hepatitis  B.  (Section 
410.63(a)  of  this  part  sets  forth  criteria 
for  identifying  those  individuals.) 

II.  We  are  proposing  to  amend  42  CFR 
1'  irt  410  as  set  forth  below: 

PART  410— SUPPLEMENTARY 
MEDICAL  INSURANCE  (SMI)  BENEFITS 

Subpart  B— Medical  and  Other  Health 
Services 

Subpart  B  is  amended  as  follows: 

1.  The  authority  citation  for  Part  410 
continues  to  read  as  follows: 

.Authority:  Sfcs.  1102.  1823.  Itt33.  1835.  1861 
(r|.  (s|  and  (cc).  1871.  and  1881  of  the  Social 
Sei  iirity  Act  (42  U.S.C.  1302,  1395k.  139.51. 
1395n.  139.5X.  (r),  (.s)  iind  (cc).  1395hh.  and 
1395rr). 

2.  The  table  of  contents  is  amended  by 
adding  a  new  §  410.63  to  read  as 

Subpart  B— Medical  and  Other  Health 
Services 

!j  410.63     Exceptions  to  certain  exclusions 
from  coverage. 

)  111  §  410  10.  the  introductory 
language  is  republished  and  new 
paragraphs  (p)  and  (q)  are  added  to  read 
as  follows; 

i;  410.10    Medical  and  other  heattti 
services:  Included  services. 

Subject  to  the  conditions  and 
limitations  specified  in  §  410.12  of  this 
part,  "medical  and  other  health 


services"  includes  the  following 
services: 

•        «         *         •         * 

(p)  Hepatitis  B  vaccine. 
(q)  Blood  clotting  factors  for 
hemophilia  patients. 

4.  In  §  410.29.  the  introductory 
language  is  republished  and  paragraph 
(a)  is  revised  to  read  as  follows: 

§410.29     Limitations  on  drugs  and 
biologjcals. 

Medicare  Part  B  does  not  pay  for  the 
following: 

(a)  Except  as  provided  in  §  410.28(a) 
of  this  part,  any  drug  or  biological  that 
can  be  self-administered,  except 
hemophilia  clotting  factors,  as  provided 
in  §  410.63(b)  of  this  part. 

***** 

5.  In  §  410.32.  the  introductory 
language  is  republished  and  paragraph 
(a)  is  revised  to  read  as  follows: 

§  410.32  Diagnostic  X-ray  tests,  diagnostic 
laboratory  tests,  and  other  diagnostic  tests- 
Conditions. 

(a)  DiQonoatic  X-ray  services — (1) 
Basic  rule.  Except  as  provided  in 
paragraphs  (a)(2)  and  (a)(3)  of  this 
section,  diagnostic  x-ray  tests  are 
covered  only  if  performed  under  the 
direct  personal  supervision  of  a 
physician. 

(2)  Portable  x-ray  services  furnished 
in  a  place  of  residence  used  as  the 
patient's  home,  are  covered  if — 

(i)  These  services  are  furnished  under 
the  general  sspervision  of  a  physician; 
and 

(ii)  The  supplier  of  these  services 
meets  the  requirements  set  forth  in 
Subpart  N  of  Part  405  of  this  Chapter. 

(3)  Diagnostic  x-ray  procedures 
performed  by  technologists  under 
general  physician  supervision  are 
covered,  if — 

(i)  The  general  supervision  and 
training  of  the  technologists,  as  well  as 
the  maintenance  of  the  necessary 
equipment  and  supplies,  are  the 
continuing  responsibility  of  the 
physician:  and 

(ii)  The  procedures  are  limited  to 
skeletal  films  involving  the  extremities, 
pelvis,  vertebral  column  or  skull  and 
chest  or  abdominal  films  which  do  not 
involve  the  use  of  contrast  media. 

•  •  *  *  * 

6.  A  new  §410.63  is  added  to  read  as 

follows: 

§  410.63     Exceptions  to  certain  exclusions 
from  coverage. 

Notwithstandmg  the  exclusion  from 
coverage  of  vaccines  (see  §  405J10)  and 


self-administered  drugs  (see  §  410.29), 
the  following  services  are  included  as 
medical  and  other  health  services 
covered  under  §  410.10.  subject  to  the 
specified  conditions: 

(a)  Hepatitis  B  vaccine:  Conditions. 
Effective  September  1.  1984.  hepatitis  B 
vaccinations  that  are  reasonable  and 
necessary  for  the  prevention  of  illness 
for  those  individuals  who  are  at  high  or 
intermediate  risk  of  contracting  hepatitis 
B  as  listed  below: 

(1)  High  risk  groups,  (i)  End  Stage 
Renal  Disease  (ESRD)  patients; 

(ii)  Hemophiliacs  who  receive  Factor 
VIII  or  IX  concentrates: 

(iii)  Clients  of  institutions  for  the 
mentally  retarded; 

(iv)  Persons  who  live  in  the  same 
household  as  a  hepatitis  B  carrier; 

(v)  Homosexual  men; 

(vi)  Illicit  injectable  drug  abusers:  and 

(vii)  Pacific  Islanders  (that  is,  those 
Medicare  beneficiaries  who  reside  on 
Pacific  islands  under  U.S.  jurisdution, 
other  than  residents  of  Hawaii), 

(2)  Intermediate  Risk  Groups,  (i)  Staff 
in  institutions  for  the  mentally  retarded: 

(ii)  Workers  in  health  care  professions 
who  have  frequent  contact  with  blood  or 
blood  derived  body  fluids  during  routine 
work;  and 

(iii)  Heterosexually  active  persons 
with  multiple  sexual  partners  (that  is, 
those  Medicare  beneficaries  who  have 
had  at  least  two  documented  episodes 
of  sexually  transmitted  diseases  within 
the  preceding  5  years), 

(3)  Exception.  Individuals  described  in 
paragraphs  (a)(1)  and  (2)  of  this  section 
would  not  be  considered  at  high  or 
intermediate  risk  of  contracting  hepatitis 
B  if  they  have  undergone  a 
prevaccination  screening  and  have  been 
found  to  be  currently  positive  for 
antibodies  to  hepatitis  B. 

(b)  Blood  clotting  factors.  Effective 
July  18,  1984,  blood  clotting  factors  to 
control  bleeding,  for  hemophilia  patients 
competent  to  use  these  factors,  without 
medical  or  other  supervision,  and  items 
related  to  the  administration  of  those 
factors.  The  amount  of  clotting  factors 
covered  under  this  provision  is 
determined  by  the  carrier  based  on  the 
historical  utilization  pattern  or  profile 
developed  by  the  carrier  for  each 
patient, 

(Catalog  of  Federal  Domestic  Assistance 
Program  No,  13-774,  Medicare — 
Supplementary  Medical  Insurance  Program) 
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Wiiliam  L.  Roper, 
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Administration. 

ApprovcJ:  June  11.  1987. 
Otis  R.  Bowen, 
Secretary. 

ADDENDl.M 

Recommendation  of  the  Immunization 
Practices  Advisory  Committee  (ACIP) 

Recommendations  for  Protection 
Against  Virol  Hepatitis 

June  7,  1985 

The  following  statement  updates  all 
previous  recommendations  on  use  of 
immune  globulins  for  protection  against 
viral  hepatitis  (M.MWR  1981;  30:423-33) 
and  use  of  hepatitis  D  vaccine  and 
hepatitis  B  immune  globulin  for 
prophylaxis  of  hepatitis  B  (MMWR 
1982:31:317-28  and  MMWR  1984:33:285- 
90). 

Introduction 

The  term  "vira!  hepatitis"  is 
commonly  used  for  several  clinically 
Similar  diseases  that  are  etioiogically 
and  epidemiologicaily  distinct  (7).  Two 
of  these,  hepatitis  A  (formerly  called 
infectious  hepatitis  and  hepatitis  B 
(formerly  called  serum  hepatitis)  have 
been  recognized  as  separate  entities 
since  the  early  1940s  and  can  be 
diagnosed  with  specific  serologic  tests. 
The  third,  currently  known  as  non-A, 
non-B  hepatitis,  is  probably  caused  by  a 
least  two  different  agents,  and  laci<ing 
specific  diagnostic  tests,  remains  a 
disease  diagnosed  by  exclusion.  It  is  an 
important  form  of  acute  viral  hepatitis  in 
adults  and  currently  accounts  for  most 
post-transfusion  hepatitis  in  the  United 
States.  An  epidemic  type  of  non-A.  non- 
B  hepatitis,  which  is  probably  spread  by 
the  fecal-oral  route  and  is  different  frorn 
the  types  seen  in  the  L'nited  States,  has 
been  described  in  p.irts  of  Asia  and 
North  Africa  [2]. 

A  fourth  type  of  hepatitis,  delta 
hepatitis,  has  recently  been 
characterized  as  an  infection  dependent 
on  hepatitis  B  virus.  It  may  occur  as  a 
coinfection  with  acute  hepatitis  B 
infection  or  as  superinfection  of  a 
hepatitis  B  carrier  (J). 

Hepatitis  surveillance 

Appro.ximately  21,500  cases  of 
hepatitis  A.  24.300  cases  of  hepatitis  B, 
3.500  cases  of  non-A.  \on-B  hepatitis, 
and  7.100  cases  of  hepatitis  type 
unspecified  were  reported  in  the  United 
States  in  1983.  Most  cases  of  each  type 
occur  among  young  adults.  Since 
reporting  from  many  localities  is 
incomplete,  the  actual  number  of 
hepatitis  cases  occuring  annually  is 


thought  to  be  several  times  the  reported 
number. 

Immune  Globulins 

Immune  globulins  used  in  medical 
practice  are  sterile  solutions  of 
antibodies  (im.munogiobulins)  from 
human  plasma.  They  are  prepared  by 
cold  ethanol  fractionation  of  large 
plasma  pools  and  contain  10%-18% 
protein.  In  the  United  States,  plasma  is 
primarily  obtained  from  professional 
donors.  Only  plasma  shown  to  be  free  of 
hepatitis  B  surface  antigen  (HBsAg)  is 
used  to  prepare  immune  globulins. 

Immune  globulin  (IG),  (formerly  called 
"immune  serum  globulin,"  ISG,  or 
"gamma  globulin")  produced  in  the 
United  States  contains  antibodies 
against  the  hepatitis  A  virus  (anti-HAV) 
and  the  hepatitis  B  surface  antigen  (anti- 
HBs).  Tests  of  IG  lots  prepared  since 
1977  indicates  that  both  types  of 
antibody  have  uniformly  been  present. 
Hepatitis  B  immune  globulin  (HBIG)  is 
an  IG  prepared  from  plasma  containing 
high  titers  of  anti-HBs. 

Netither  IG  nor  HBIG  commercially 
available  in  the  United  Slates  transmits 
hepatitis  or  other  viral  infections.  There 
is  no  evidence  that  the  causative  agent 
of  AIDS  (human  T-lymphotropic  virus 
type  Ill/lvmphadenopathy-associated 
virus  [HTLV-IIl/LAVJ)  has  been 
transmitted  by  IG  or  HBIG  [4]. 

Serious  adverse  effects  from  immune 
globulins  administered  as  recommended 
have  been  exceedingly  rare.  Standard 
immune  globulins  are  prepared  for 
intramuscular  use  and  should  not  be 
given  intravenously.  Two  preparations 
for  intravenous  use  in  immunodeficienf 
and  other  selected  patients  have 
recently  become  available  in  the  United 
States  but  are  not  recommended  for 
hepatitis  prophylaxis.  Immune  globulins 
are  not  contraindicated  for  pregnant 
women. 

Hepatitis  A 

Hepatitis  A  is  caused  by  the  hepatitis 
A  virus  (HAV).  a  27-nm  ribonucleic  acid 
(R.NA)  agent  that  is  a  member  of  the 
picornavirus  family.  The  illness  caused 
by  HAV  characteristically  has  an  abrupt 
onset  with  fever,  malaise,  anorexia, 
nausea,  abdominal  discomfort,  and 
jaundice.  Seventy  is  related  to  age.  In 
children,  most  infections  are 
asymptomatic,  and  illness  is  usually  not 
accompanied  by  jaundice.  Most  infected 
adults  become  symptomatically  ill  with 
jaundice.  Fatality  among  reported  cases 
is  infrequent  (about  0.6%). 

Hepatitis  A  is  primarily  transmitted 
by  person-to-person  contact,  generally 
through  fecal  contamination. 
Transmission  is  facilitated  by  poor 
personal  hygiene,  poor  sanitation,  and 


intimate  (intrahousehold  or  sexual) 
contact.  Common-source  epidemics  from 
contaminated  food  and  water  also 
occur.  Sharing  utensils  or  cigarettes  or 
kissing  are  not  believed  to  transmit  the 
infection. 

The  incubation  period  of  hepatitis  A  is 
15-50  days  (average  2&-30).  High 
concentrations  of  HAV  (10  *  particles/g] 
are  found  in  stools  of  infected  persons. 
Fecal  virus  excretion  reaches  its  highest 
concentration  late  in  the  incubation 
period  and  early  in  the  prodromal  phase 
of  illness,  and  diminishes  rapidly  once 
jaundice  appears.  Greatest  infectivity  is 
during  the  2-week  period  immediately 
before  the  onset  of  jaundice.  Viremia  is 
of  short  duration;  virus  has  not  been 
found  in  urine  or  other  body  fluids.  A 
chronic  carrier  state  with  HAV  in  blood 
or  feces  has  not  been  demonstrated. 
Transmission  of  HAV  by  blood 
transfusion  has  occurred  but  is  rare. 

The  diagnosis  of  acute  hepatitis  A  is 
confirmed  by  finding  IgM-class  anti- 
HAV  in  serum  collected  during  the  acute 
or  early  convalescent  phase  of  disease. 
IgG-class  anti-HAV,  which  appears  in 
the  convalescent  phase  of  disease  and 
remains  detectable  serum  thereafter, 
appparently  confers  enduring  protection 
against  disease.  Commercial  tests  are 
available  to  detect  IgM  anti-HAV  and 
total  anti-HAV  in  serum. 

Although  the  incidence  of  hepatitis  A 
in  the  United  States  has  decreased  over 
the  last  15  years,  it  is  still  a  common 
infection  in  older  children  and  young 
adults.  About  38%  of  reported  hepatitis 
cases  in  this  country  are  attributable  to 
hepatitis  A. 

Recommendations  for  IG  prophylaxis 
of  hepatitis  A.  Numerous  field  studies 
conducted  in  the  past  4  decades  confirm 
that  IG  given  before  exposure  or  during 
the  incubation  period  of  hepatitis  A  is 
protective  against  clinical  illness  (5-7). 
Its  prophylactic  value  is  greatest  (80%- 
90%)  when  given  early  in  the  incubation 
period  and  declines  thereafter  (7). 

Preexposure  prophylaxis.  The  major 
group  for  whom  preexposure 
prophylaxis  is  recommended  is 
international  travelers.  The  risk  of 
hepatitis  A  for  U.S.  citizens  traveling 
abroad  varies  with  living  conditions, 
incidence  of  hepatitis  A  infection  in 
areas  visited,  and  length  of  stay  (8.9).  In 
general,  travelers  to  developed  areas  of 
western  Europe,  japan,  and  Australia 
are  at  no  greater  risk  of  infection  than  in 
the  United  States.  In  contrast,  travelers 
to  developing  countries  may  be  at 
significant  risk  of  infection.  In  such 
areas,  the  best  way  to  prevent  hepatitis 
A  and  other  enteric  diseases  is  to  avoid 
potentially  contaminated  water  or  food. 
Drinking  wafer  (or  beverages  with  ice) 
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of  unknown  purity  and  eating  uncooked 
shellfish  or  uncooked  fruits  or 
vegetables  that  are  not  peeled  (or 
prepared)  by  the  traveler  should  be 
avoided. 

IG  is  recommended  for  travelers  to 
developing  countries  if  they  will  be 
eating  in  settings  of  poor  or  uncertain 
sanitation  (some  restaurants  or  homes) 
or  will  be  visting  extensively  with  local 
persons,  especially  young  children,  in 
settings  with  poor  sanitary  conditions. 
Persons  who  plan  to  reside  in 
developing  areas  for  long  periods  should 
receive  IG  regularly  if  they  anticipate 
exposure  as  described  above  or  will  be 
living  in  rural  areas  with  poor 
sanitation. 

For  such  travelers,  a  single  dose  of  IG 
of  0.02  ml/kg  is  recommended  if  travel  is 
for  less  than  2  months.  For  prolonged 
travel.  0.06  ml/kg  should  be  given  every 
5  months.  For  persons  who  require 
repeated  IG  prophylaxis,  screening  for 
total  anti-HAV  antibodies  before  travel 
may  be  useful  to  define  susceptibility 
and  eliminate  unnecessary  doses  of  IG 
in  those  who  are  immune. 

Postexposure  prophylaxis.  A  serologic 
test  for  the  diagnosis  of  acute  hapatitis 
A  is  now  widely  available.  Since  only 
38'o  of  acute  hepatitis  cases  in  the 
United  States  result  from  hepatitis  A, 
serologic  confirmation  of  hepatitis  A  in 
the  index  case  is  recommended  before 
treatment  of  contacts.  Serologic 
screening  of  contacts  for  anti-HAV 
before  giving  IG  is  not  recommended 
because  screening  is  more  costly  than 
IG  and  would  delay  its  administration. 

IG  should  be  given  as  soon  as  possible 
after  exposure;  giving  IG  more  than  2 
weeks  after  exposure  is  not  indicated. 

Specific  recommendations  for  IG 
prophylaxis  of  hepatitis  A  depend  on 
the  nature  of  the  HAV  exposure: 

1.  Clasp  personal  contact.  IG  is 
recommended  for  all  household  and  sexual 
conldcts  of  persons  with  hepatitis  A. 

2.  Duy-care  centers.  Day-care  facilities 
with  children  in  diapers  can  be  important 
settings  for  HAV  transmission  (10-12).  IC 
should  be  administered  to  all  staff  and 
attendees  of  day-care  centers  or  homes  if:  (a) 
one  or  more  hepatitis  A  cases  are  recognized 
among  children  or  employees;  or  (b)  cases  are 
recognized  in  two  or  more  households  of 
center  attendees.  When  an  outbreak 
(hepatitis  cases  in  three  or  more  families) 
occurs.  IG  should  also  be  considered  for 
members  of  households  whose  diapered 
children  attend  In  centers  not  enrolling 
children  in  diapers.  IG  need  only  be  given  to 
classroom  contacts  of  an  index  case. 

3.  Schools.  Contact  at  elementary  and 
secondary  schools  is  usually  not  an  important 
means  of  transmitting  hepatitis  A.  Routine 
administration  of  IG  is  not  indicated  for 
pupils  and  leathers  in  contact  with  a  patient. 


However,  when  epidemiologic  study  clearly 
shows  the  existence  of  a  school-  or 
classroom-centered  outbreak,  IG  may  be 
given  to  those  who  have  close  personal 
contact  with  patients. 

4.  Institution  for  custodial  care.  Living 
conditions  is  some  institutions,  such  as 
prisons  and  facilities  for  the  developmentally 
disabled,  favor  transmission  of  hepatitis  A. 
When  outbreaks  occur,  giving  IG  to  residents 
and  staff  who  have  close  contact  with 
patients  with  hepatitis  A  may  reduce  the 
spread  of  disease.  Depending  on  the 
epidemiologic  circumstances,  prophylaxis 
can  be  limited  in  extent  or  can  involve  the 
entire  institution. 

5.  Hospitals  Routine  IG  prophylaxis  for 
hospital  personnel  is  not  indicated.  Rather, 
sound  hygienic  practices  should  be 
emphasized.  Staff  education  should  point  out 
the  risk  of  exposure  to  hepatitis  A  and 
emphasize  precautions  regarding  direct 
contact  with  potentially  infective  materials 
(13). 

Outbreaks  of  hepatitis  A  among  hospital 
staff  occur  occasionally,  usually  in 
association  with  a  unsuspected  index  patient 
who  is  fecally  incontinent.  Large  outbreaks 
have  occurred  amoung  staff  and  family 
contacts  of  infected  infants  in  neonatal 
intensive-care  units.  In  outbreaks, 
prophylaxis  of  persons  exposed  to  feces  of 
infected  patients  may  be  indicated. 

6.  Offices  and  factories.  Routine  IG 
administration  is  not  indicated  under  the 
usual  office  or  factory  conditions  for  persons 
exposed  to  a  fellow  worker  with  hepatitis  A. 
Experience  shows  that  casual  contact  in  the 
work  setting  does  not  result  in  virus 
transmission. 

7.  Common-source  exposure.  IG  might  be 
effective  in  preventing  foodborne  or 
waterborne  hepatitis  A  if  exposure  is 
recognized  in  time.  However,  IG  is  not 
recommended  for  persons  exposed  to  a 
common  source  of  hepatitis  infection  after 
cases  have  begun  to  occur  in  those  exposed, 
since  the  2-week  period  during  which  IG  is 
effective  will  have  been  exceeded. 

If  a  foodhandler  is  diagnosed  as  having 
hepatitis  A.  common-source  transmission  is 
possible  but  uncommon.  IG  should  be 
administered  to  other  foodhandlers  but  is 
usually  not  recommended  for  patrons. 
However,  IG  administration  to  patrons  may 
be  considered  if  (a)  the  infected  person  is 
directly  involved  in  handling,  without  gloves, 
foods  that  will  not  be  cooked  before  they  are 
eaten;  (b)  the  hygienic  practices  of  the 
foodhandler  »re  deficient;  and  (c)  patrons  can 
be  identified  and  treated  within  2  weeks  of 
exposure.  Situations  where  repeated 
exposures  may  have  occurred,  such  as  in 
institutional  cafeterias,  may  warrant  stronger 
consideration  of  IG  use. 

For  postexposure  IG  prophylaxis,  a  single 
intramuscular  dose  of  0.02  ml/kg  is 
recommended 

Hepatitis  B 

Hepatitis  B  virus  (HBV)  infection  is  a 
major  cause  of  acute  and  chronic 
hepatitis,  cirrhosis,  and  primary 
hepatocellular  carcinoma  worldwide. 


The  frequency  of  HBV  infection  and 
patterns  of  transmission  vary  markedly 
in  different  parts  of  the  world.  In  the 
United  States,  western  Europe,  and 
Australia,  it  is  a  disease  of  low 
endemicity,  with  only  O.l^o-O.S^  of  the 
population  being  virus  carriers  and 
infection  occurring  primarily  during 
adulthood.  In  contrast,  HBV  infection  is 
highly  endemic  in  China  and  Southeast 
Asia,  sub-Saharan  Africa,  most  Pacific 
islands,  and  the  Amazon  Basin;  in  these 
areas,  5%-15%  of  the  population  carry 
the  virus,  and  most  persons  acquire 
infection  at  birth  or  during  childhood.  In 
other  parts  of  the  world.  HBV  is 
moderately  endemic,  and  l%-4%  of 
persons  are  HBV  carriers. 
Recommendations  for  prophylaxis  of 
hepatitis  B  will  vary  in  accordance  with 
local  patterns  of  HBV  transmission.  The 
recommendations  that  follow  are 
intended  for  use  in  the  United  States. 

Hepatitis  B  infection  is  caused  by  the 
HBV,  a  42-nm,  double-shelled 
deoxyribonucleic  acid  (DNA)  virus. 
Several  well-defined  antigen-antibody 
systems  have  been  associated  with  HBV 
infection  (Table  1).  HBsAg,  formerly 
called  "Australia  antigen"  or  "hepatitis- 
associated  antigen,"  is  found  on  the 
surface  of  the  virus  and  on 
accompanying  22-nm  spherical  and 
tubular  forms.  HBsAg  can  be  identified 
in  serum  30-60  days  after  exposure  to 
HBV  and  persists  for  variable  periods. 
The  various  subtypes  (adr,  adw,  ayw, 
ayr)  of  HBsAg  provide  useful 
epidemiologic  markers.  Antibody 
against  HBsAg  (anti-HBs)  develops  after 
a  resolved  infection  and  is  responsible 
for  long-term  immunity.  Anti-HBc,  the 
antibody  to  the  core  antigen  (an  internal 
component  of  the  virus),  develops  in  all 
HBV  infections  and  persists  indefinitely. 
IgM  anti-HBc  appears  early  in  infection 
and  persists  for  6  or  more  months;  it  is  a 
reliable  marker  of  acute  or  recent  HBV 
infection.  The  hepatitis  B  e  antigen 
(HBeAg)  is  a  third  antigen,  presence  of 
which  correlates  with  HBV  replication 
and  high  infectivity.  Antibody  to  HBeAg 
(anti-HBe)  develops  is  most  HBV 
infections  and  correlates  with  lower 
infectivity. 

The  onset  of  acute  hepatitis  B  is 
generally  insidious.  Clinical  symptoms 
and  signs  include  various  combinations 
of  anorexia,  malaise,  nausea,  vomiting, 
abdominal  pain,  and  jaundice.  Skin 
rashes,  arthralgias,  and  arthritis  can 
also  occur.  Overall  fatality  rates  for 
reported  cases  generally  do  not  exceed 
2%.  The  incubation  period  of  hepatitis  B 
is  long — 45-160  days  (average  60-120). 
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TABLE  1— Hepatitis  Nomenclature 


Abbreviation 


Term 


Comments 


Hepatitis  A 


HAV 

Anti-HAV 

IgM  anti-HAV. 


Hepatitis  A  virus 

Antibody  to  HAV 

IgM  class  antibody  to  HAV. 


Etiologic  agent  o»  "Infectious"  tiepatitls;  a  picomavirus;  single  serotype. 
Detectable  at  onset  of  symptoms;  lifetime  persistence. 
Indicates  recent  infection  with  hepatitis  A;  positive  up  to  4-6  months  after 
infection 


Hepatitis  B 


HBV 

HBsAg. 
HBeAg.. 


HBcAg 

Anti-HBs.. 


Antl-HBe 

Anti-HBc 

IgM  antj-HBc . 


Hepatitis  B  virus 

Hepatitis  B  surface  antigen .... 

Hepatitus  B  e  antigen 

Hepatitis  B  core  antigen 

Antibody  to  HBsAg 

Antibody  to  HBeAg 

Antibody  to  HBcAg 

IgM  class  antibody  to  HBcAg. 


Etiologic  agent  of  "serum"  or  "long-incubation"  hepatitis;  also  known  as 
Dane  particle. 

Surface  antigen(s)  of  HBV  detectable  in  large  quantity  in  serum;  several 
subtypes  identified. 

Soluble  antigen;  correlates  with  HBV  replication,  high  titer  HBV  in  serum, 
and  infectivity  of  serum. 

No  commercial  test  available 

Indicates  pst  infection  with  and  immunity  to  HBV,  passive  antibody  from 
HBIG,  or  immune  response  from  HBV  vaccine. 

Presence  in  serum  of  HBsAg  earner  suggests  lower  titer  of  HBV. 

Indicates  past  infection  with  H8V  at  some  undefined  time. 

Indicates  recent  infection  with  HBV;  positive  for  4-6  months  after  infec- 
tion 


Of- T3  Hep.it'tis 


6  virus.. 


Delta  vims j  Etiologic  agent  of  delta  hepatitis;  may  only  cause  infection  in  presence  of 

HBV. 

^"^9- I  Delta  antigen |  Detectable  in  early  acute  delta  infection. 

^"'^^ Antibody  to  delta  antigen I  indicates  past  or  present  infection  with  defta  virus. 


Non-A,  Non-B  Hepatitis 


NANB. 


Non-A,  Non-B  Hepatitis . 


Diagnosis  of  exclusion.   At   least  two   candidate  viruses,   epidemiology 
parallels  that  of  hepatitis  B 


Epicierr.x  Non-A,  Nop  8  Hepatitis 


Epidemic  NANB I  Epidemic  non-A.  non-B  hepatitis I  Causes  large  epidemics  in  Asia.  North  Africa,  fecaJ-oral  or  waterbome. 

Immune  GlcbuiiPS 


IG 

HBIG.. 


Immune      globulin      (previously      ISG,  ,  Contains  antibodies  to  HAV,  low  titer  antibodies  to  HBV. 

immune    serum    globulin,    or   gamma  i 

globulin).  j 

Hepatitis  B  immune  globulin Contains  high  tier  antibodies  to  HBV. 


Table  2.— Prevalence  of  Hepatitis  B  Serologic  Markers  in  Various  Population  Groups 


Population  group 


High  risk: 

Immigrants/refugees  from  areas  of  high  HBV  endemicity. 

Clients  in  institutions  for  t^e  me ntalty  retarded 

Users  of  illicit  parenteral  drugs 

Homosexua'ly  active  men 

Household  contacts  of  HBV  carriers 

Patients  o'  hemodialysis  un.ts 

Intermediate  risk 

Health-care  workers,  Irequent  Diooa  contact 

Prisoners  (male) 

Staff  of  institutions  for  the  mentally  retarded 

Low  risk 

Heaiif^-ca'e  woik-^rs  r,o  or  infrequent  blood  contact 

Healthy  adulfs  ih's\  ur-^  volunteer  blood  donors) 


Prevalence  of  serologic 

markers  of  HBV  infection 

HBsAg  (%) 

All  markers 
(%) 

13 

70-85 

10-20 

35-80 

7 

60-80 

6 

35-80 

3-6 

30-60 

3-10 

20-80 

1-2 

15-30 

1-8 

10-80 

1 

10-25 

0.3 

3-10 

0.3 

3-5 
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IG  imdHBIG.  IG  and  UBIG  contain 
(Irfferent  amounts  of  anti-UDs.  IG  is 
prepared  from  plasma  that  is  not 
preselected  for  anti-HCs  content.  Since 
W7.  all  lots  tested  have  contained  anti- 
i  IBs  at  a  titer  of  at  least  1:100  by 
radioimmunoassay  (RIA).  UBIG  is 
prepared  from  plasma  preselected  for 
high-titer  anti-UBs.  In  the  United  States. 
\  IBIG  has  an  anti-1  IBs  titer  of  higher 
lt.<in  1:100.(XX)  b>  RIA.  There  is  no 
e\ii!fncp  that  the  causative  agent  of 
AIDS  (HTLV-III/LAV)  has  been 
transmitted  by  IG  OR  UBIG  (-?). 

Hepatitis  B  vaccine.  Hepatitis  B 
\  (iccine  licensed  in  the  United  States  is 
a  suspension  of  inactivated,  alum- 
adsorbed  22-nm  surface  antigen 
particles  that  have  been  purified  from 
human  plasma  by  a  combination  of 
buiphysical  (ultracentrifugation)  and 
tidchemical  procedures.  Inactivation  is 
ti  ihreefoid  process  using  8.M  urea, 
pepsin  at  pH  2.  and  1:4000  formalin. 
These  treatment  steps  have  been  shown 
to  inactivate  representatives  of  all 
classes  of  viruses  found  in  human  blood, 
irK:ludina  the  causative  agent  of  AIDS 
(im.V-HI/LAV)  [14]   HB  vaccine 
(.uiitains  20  /ig/ml  of  HBsAg  protein. 

After  a  series  ot  three  intramuscular 
doses  of  hepatitis  B  vaccine,  over  90%  of 
healthy  adults  develop  protective 
antibody  [J5.  16).  A  course  of  three  10- 
/ig  doses  induces  antibody  in  virtually 
ail  infants  and  children  from  birth 
through  9  yearss  of  age.  The  deltoid 
(arm)  is  the  recommended  site  for 
ht'p,ititis  B  vaccination  in  adults: 
immunogenicity  of  vaccine  in  adults  is 
significantly  lower  when  injections  are 
given  in  the  buttock  [m%]  [17).  The 
immunogenicity  of  the  intradermal  route 
has  not  yet  been  cleary  established. 

Field  trials  of  the  U.S. -manufactured 
vaccine  have  shown  80'o-95%  efficacy  in 
preventing  infection  or  hepatitis  among 
susceptible  persons  [16.  18).  Protection 
against  illness  is  virtually  complete  for 
persons  who  develop  adequate  antibody 
levels  *  after  vaccination.  The  duration 
of  protection  and  need  for  booster  doses 
are  not  yet  defined.  However,  only  10%- 
15"o  of  persons  who  develop  adequate 
antibody  after  three  vaccine  doses  will 
lose  antibody  within  4  years,  and  among 
those  who  lose  antibody,  protection 
against  viremic  infection  and  liver 
inflammation  appears  to  persist. 
Inmuinogenicity  and  efficacy  of  the 
licensed  vaccine  in  hemodialysis 
patients  is  much  lower  than  in  normal 
adults;  protection  may  last  only  as  long 
as  adequate  antibody  levels  persist  [19]. 


'  Adtqudle  dnlibudy  is  10  or  more  sample  rnlio 
units  (SRU|  by  RIA  or  posillve  by  enzyme 
immunoassay 


Vaccine  uSage.  Primary  vaccination 
consists  of  tliree  intramuscular  doses  of 
vaccine,  with  the  second  and  third  doses 
givern  1  and  6  months,  respectively, 
after  the  first.  Adults  and  older  children 
should  be  given  20  /ig  (1.0  ml)  per  dose, 
while  children  under  10  years  should 
receive  10  /ig  (0.5  ml)  per  dose.  For 
patients  undergoing  hemodialysis  and 
for  other  imnjunosuppressed  patients,  a 
W-fig  (2.0-ml)  dose  should  be  used. 
Vaccine  doses  administered  at  longer 
intervals  provide  equally  satisf-ictory 
protection,  but  optimal  protection  is  not 
conferred  until  after  the  third  dose. 
Hepatitis  B  vaccine  should  only  be  given 
in  the  deltoid  muscle  in  adults  and 
children  or  in  the  anterolateral  thigh 
muscle  in  infants  and  neonates.  Since 
hepatitis  B  vaccine  is  an  inactivated 
(noninfective)  product,  it  is  presumed 
that  there  will  be  no  interference  with 
other  simultaneously  administered 
vaccines. 

Data  are  not  available  on  the  safety  of 
the  vaccine  for  the  developing  fetus. 
Because  the  vaccine  contains  only 
noninfectious  HBsAg  particles,  there 
should  be  no  risk  to  the  fetus.  In 
contrast,  HBV  infection  in  a  pregnant 
woman  may  result  in  severe  disease  for 
the  mother  and  chronic  infection  for  the 
newborn.  Pregnancy  should  not  be 
considered  a  contraindication  to  the  use 
of  this  vaccine  for  persons  who  are 
otherewise  eligible. 

Vaccine  storage.  Vaccine  should  be 
stored  at  2  C-a  C  (36  F^6  F)  but  not 
frozen.  Freezing  destroys  the  potency  of 
the  vaccine. 

Side  effects  and  adverse  rections.  The 
most  common  side  effect  observed  in 
prevaccination  trials  was  soreness  at 
the  injection  site.  Among  an  estimated 
750.000  vaccinees,  approximately  100 
episodes  of  severe  illness  have  been 
reported  after  receipt  of  vaccine.  These 
have  included  arthralgias,  neurologic 
reactions  (such  as  Guillain-Barre 
syndrome),  and  other  illnesses.  The  rate 
of  Guillan-Barre  syndrome  following  HB 
vaccine  does  not  appear  to  be 
significantly  increased  above  that 
observed  in  normal  adults.  Such 
temporally  associated  illnesses  are  not 
considered  to  be  etiologically  related  to 
heatitis  B  vaccine. 

Effect  of  vaccination  on  carriers  and 
immune  persons.  The  vaccine  produces 
neither  therapeutic  nor  adverse  effects 
in  HBV  carriers  [20).  Vaccination  of 
individuals  who  possess  antibodies 
against  HBV  from  a  previous  infection  is 
not  necessary  but  will  not  cause  adverse 
effects.  Such  individuals  will  have  a 
postvaccination  increase  in  their  anti- 
HBs  levels.  Passively  acquired  antibody, 
whether  from  HBIG  or  IG  administration 


or  from  the  transplacental  route,  will  not 
interfere  with  active  immunization  [21]. 

Prevaccination  serologic  screening  for 
susceptibility.  The  decision  to  screen 
potential  vaccine  recipients  for  prior 
infection  depends  on  three  variables:  (1) 
The  cost  of  vaccination:  (2)  the  cost  of 
testing  for  susceptibility;  and  (3)  the 
expected  prevalence  of  immune 
individuals  in  the  group.  Figure  1  shows 
the  relative  cost-effectiveness  of 
screening,  given  different  costs  of 
screening  tests  and  the  expected 
prevalence  of  immunity.  In  constructing 
the  figure,  the  assumption  was  made 
that  the  cost  of  three  doses  of  vaccine  is 
$100  and  that  there  are  additional  costs 
for  administration.  For  any  combination 
of  screening  costs  and  immunity  to 
hepatitis,  the  cost-effectiveness  can  be 
estimated.  For  example,  if  the  expected 
prevalence  of  serologic  markers  for  HBV 
is  over  20%,  screening  is  cost-effective  if 
costs  of  screening  are  no  greater  than 
$30  per  person.  If  the  expected 
prevalence  of  markers  is  less  than  8%. 
and  if  the  costs  of  screening  are  greater 
than  $10  per  person,  vaccination  without 
screening  is  cost-effective. 

HBV  infection  in  the  United  States. 
The  estimated  lifetime  risk  of  HBV- 
infection  in  the  United  States  varies 
from  almost  100%  for  the  highest-risk 
groups  to  approximately  5%  for  the 
population  as  a  whole.  An  estimated 
200.000  persons,  primarily  young  adults, 
are  infected  each  year.  One-quarter 
become  ill  with  jaundice:  more  than 
10.000  patients  require  hospitalization; 
and  an  average  of  250  die  of  fulminant 
disease  each  year.  Between  6%  and  10% 
of  young  adults  with  HBV  infection 
become  carriers.  The  United  States 
currently  contains  an  estimated  pool  of 
500,000-1,000.000  infectious  carriers. 
Chronic  active  hepatitis  develops  in 
over  25%  of  carriers  and  often 
progresses  to  cirrhosis.  Furthermore, 
HBV  carriers  have  a  risk  of  developing 
primary  liver  cancer  that  is  12-300  times 
higher  than  that  of  other  persons.  It  is 
estimated  that  4.000  persons  die  from 
hepatitis  B-related  cirrhosis  each  year  in 
this  country  and  that  more  than  800  die 
from  hepatitis  B-related  liver  cancer. 

The  role  of  the  HBV  carrier  is  central 
in  the  epidemiology  of  HBV 
transmission.  A  carrier  is  defined  as  a 
person  w-ho  is  HBs.A.g-positive  on  at 
least  two  occasions  at  least  6  months 
apart.  Although  the  degree  of  infectivity 
is  best  correlated  with  HBeAg-positivity, 
any  person  positive  for  HBsAg  is 
potentially  infectious.  The  likelihood  of 
developing  the  carrier  state  varies 
inversely  with  the  age  at  which  infection 
occurs.  During  the  perinatal  period.  HBV 
transmitted  from  HBeAg  positive 
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mothers  results  in  HBV  carnage  in  up  to 
90%  of  infected  infants,  whereas  6='x.-10% 
of  acutely  infected  adults  become 
carriers. 

Carriers  and  persons  with  acute 
infection  have  highest  concentrations  of 
HBV  in  the  blood  and  serous  P.uids:  less 
is  present  in  other  body  fluids,  such  as 
saliva  and  semen.  Transmission  occurs 
via  percutaneous  or  permucosal  routes. 
Infective  blood  or  body  fluids  can  be 
introduced  by  contaminated  needles  or 
through  sexual  contact.  Infection  can 
occur  in  settings  of  continuous  close 
persona!  contact,  such  as  in  households 
or  among  children  in  institutions  for  the 
mentally  retarded,  presumably  via 
inapparent  or  unnoticed  contact  of 
infectious  secretions  with  skin  lesions  or 
mucosal  surfaces.  Transmission  of 
infection  by  transfusion  of  contaminated 
blood  or  blood  products  has  been 
greatly  reduced  since  the  advent  of 
routine  screening  with  highly  sensitive 
t'  sts  for  HBsAg.  HBV  is  not  transmitted 


via  the  fecal-oral  route  or  by 
contamination  of  food  or  water. 

Serologic  surveys  demonstrate  that, 
although  HBV  infection  is  uncommon 
among  adults  in  the  general  population, 
it  is  highly  prevalent  in  certain  groups. 
Those  at  risk,  based  on  the  prevalence 
of  serologic  markers  of  infection,  are 
described  m  Tai/ie  2.  Immigrants/ 
refugees  and  their  descendants  from 
areas  of  high  HBV  endemicity  are  at 
high  risk  of  acquiring  HBV  infection, 
Homosexaliy  active  men  and  users  of 
illicit  injectable  drugs  are  among  the 
highest-risk  groups,  acquiring  infection 
soon  after  adopting  these  lifestyles 
(10%-20%/year],  Inmates  of  prisons  have 
high  prevalence  of  HBV  markers  usually 
because  of  prior  parenteral  drug  abuse; 
actual  nsk  of  transmission  in  prisons  is 
also  associated  w;;h  parenteral  drug 
abuse  in  prisons   i'<it;ents  and  staff  m 
custodial  institununs  for  the  mentally 
retarded  are  also  at  increased  risk  of 
having  HBV  infection.  Classroom 


contacts,  particularly  teachers  or 
fnstructors,  of  some  deinstitutionalized 
carriers  may  also  be  at  higher  risk  than 
the  general  population.  Household 
contacts  and  sexual  partners  of  HBV 
carriers  are  at  increased  risk,  as  are 
hemodialysis  patients  and  recipients  of 
certain  pooled  plasma  products. 

There  is  increased  risk  for  medical 
and  dental  workers  and  related 
laboratory  and  support  personnel  who 
have  contact  with  blood.  Employment  in 
a  hospital  without  exposure  to  blood 
carries  no  greater  risk  than  that  for  the 
general  population. 

Hepatitis  B  prophylaxis.  Two  types  of 
products  are  available  for  prophylaxis 
against  hepatitis  B.  Hepatitis  B  vaccine, 
licensed  in  1981,  provides  active 
immunization  against  HBV  infection, 
and  its  use  is  recommended  for  both 
pre-  and  postexposure  prophylaxis.  IG 
products  provide  temporary,  passive 
protection  and  are  indicated  only  in 
certain  postexposure  settings. 
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FIGURE  1.  Cost-effectiveness  of  prevaccination  screening  of  hepatitis  6  virua  vaccine 
candidates* 

50-1 


LU 

o^   40- 

i5 

LU 
Hi   ^ 

^cr    30- 

<  o 

cr  O    20- 
D.  -J 

o§ 

^    CO 

Q. 
X 

UJ 


Screening  cost-effective 


0 


Screening  not  cost-effective 


30 


—] ! 1 1 1 

40  50  60 


SCREENING   COSTS   ($)   PER   PERSON 


ScretTiing  in  groups  with  the  highest 
risk  of  HBV  infection  (Table  2)  will  be 
cost-effective  unless  testing  costs  are 
cxtrcnifU  high.  For  groups  at 
intcrrTifdidte  risk,  cost-effectiveness  of 
screening  may  be  marginal,  and 
vaccination  programs  may  or  may  not 
utilize  screening.  For  groups  with  a  low 
expected  prevalence  of  HBV  serologic 
markers,  such  as  health  professionals  in 
their  training  years,  screening  will  not 
be  cost-effective. 

For  routine  screening,  only  one 
.mtibody  test,  either  anti-HBc  or  anti- 
1  IBs,  need  be  used.  Anti-HBc  will 
identify  all  previously  infected  persons, 
both  carriers  and  noncarriers.  but  will 


not  discriminate  between  members  of 
the  two  groups.  Anti-HBs  will  identify 
those  previously  infected,  except 
carriers.  For  groups  expected  to  have 
carrier  rates  of  under  2%,  such  as 
healthcare  workers,  neither  test  has  a 
particular  advantage.  For  groups  with 
higher  carrier  rates,  anti-HBc  may  be 
preferred  to  avoid  unnecessary 
vaccination  of  carriers.  If  the  RIA  anti- 
HBs  test  is  used  for  screening,  a 
minimum  of  10  RIA  sample  ratio  units 
should  be  used  to  designate  immunity 
(2.1  is  the  usual  designation  of  a  positive 
test).  If  enzyme  immunoassay  (EIA)  is 
used,  the  manufacturers'  recommended 
positive  is  appropriate. 


Serologic  confirmation  of 
postvaccination  immunity  and 
revaccination  of  nonresponders.  When 
given  in  the  deltoid,  hepatitis  B  vaccine 
produces  protective  antibody  (anti-HBs) 
in  more  than  90%  of  healthy  persons. 
Testing  for  immunity  following 
vaccination  is  not  recommended 
routinely  but  is  advised  for  persons 
whose  subsequent  management  depends 
on  knowing  their  immune  status,  such  as 
dialysis  patients  and  staff,  and  for 
persons  in  whom  a  suboptimal  response 
may  be  anticipated,  such  as  those  who 
have  received  vaccine  in  the  buttock. 

Revaccination  of  persons  who  do  not 
respond  to  primary  series 
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(nonresponders)  producer  adequate 
antibody  in  only  one-third  when  the 
primary  vaccination  has  been  given  in 
the  deltoid.  Therefore,  revaccination  of 
nonresponders  to  deltoid  injection  is  not 
recommended  routinely.  For  persons 
who  did  not  respond  to  a  primary 
vaccine  scries  given  in  the  buttock, 
preliminary  data  from  two  small  studies 
suggest  that  revaccination  in  the  arm 
induces  adequate  antibody  in  over  75%. 
Revaccination  should  be  strongly 
considered  for  such  persons. 

Preexposure  vaccination.  Persons  at 
substantial  risk  of  acquiring  HBV 
infection  who  are  demonstrated  or 
judged  likely  to  be  susceptible  should  be 
vaccinated.  They  include: 

1.  Health-care  workers.  The  risk  of  health- 
care workers  acquisition  HBV  infection 
depends  on  the  frequency  of  exposure  to 
blood  or  blood  products  and  on  the  frequency 
of  needlesticks.  These  r:sks  vnry  during  the 
training  and  working  career  of  each 
individual  but  are  often  highest  during  the 
professional  training  period.  For  this  reason, 
it  is  recommended  that  vaccination  be 
completed  durmg  training  in  schools  of 
medicine,  dentistry,  nursing,  laboratory 
technology,  and  other  allied  health 
professions. 

The  risk  of  HBV  infection  for  hospital 
personnel  can  vary  both  among  hospitals  and 
within  hospitals.  In  developing  specific 
immunization  strategies,  hospitals  should  use 
available  published  data  about  the  risk  of 
infection  (22-24)  and  may  wish  to  evaluate 
t!ieir  own  clinical  and  institutional 
experience  with  hepatitis  B.  Studies  in  urban 
centers  have  indicated  that  occupational 
groups  with  frequent  exposure  to  blood  and/ 
or  needles  have  tne  highest  risk  of  acquiring 
HBV  infection,  including  (but  not  limited  to) 
the  following  groups;  medical  technologists, 
operating  room  staff,  phleboiomists  and 
intravenous  therapy  nurses,  surgeons  and 
pathologists,  and  oncology  and  dailysis  unit 
staff.  Groups  shown  to  be  at  increased  risk  in 
some  hospitals  include:  emergency  room 
staff,  nursing  personnel,  and  staff  physicians. 

Other  health-care  workers  based  outside 
hospitals  who  have  frequent  contact  with 
blood  or  blood  products  are  also  at  increased 
risk  of  acquiring  HBV  infection.  These 
include  (but  are  not  limited  to):  dental 
professionals  (dentists,  oral  surgeons,  dental 
hygienists).  laboratory  and  blood  bank 
technicians,  dialysis  center  staff,  emergency 
medical  technicians,  and  morticians. 

2.  Clients  and  staff  of  institutions  for  the 
mentally  retarded.  Susceptible  clients  and 
staff  who  work  closely  with  clients  of 
institutions  for  the  m.entally  retarded  should 
be  vaccinated.  Risks  for  staff  are  comparable 
to  those  for  health-care  personnel  in  other 
high-risk  environments.  However,  the  risk  in 
institutional  environments  is  associated,  not 
only  with  blood  exposure,  but  also  with  bites 
and  contact  with  skin-iessions  and  other 
infective  secretions.  Susceptible  clients  and 
staff  who  live  or  work  in  smaller  (group) 
residential  settings  with  known  HBV  carriers 
should  also  receive  hepatitis  B  vaccine 


3.  Hemodialysis  patients.  Numerous 
studies  have  established  the  high  risk  of  flBV 
transmission  in  hemodialysis  units.  Although 
recent  data  have  shown  not  only  a  decrease 
in  the  rate  of  HBV  infection  in  hemodialysis 
units  but  also  a  lower  vaccine  efficacy  in 
these  patients,  vaccination  is  recommended 
for  susceptible  patients.  Environmental 
control  measures  and  regular  serologic 
screening  (based  on  immune  status)  of 
patients  should  be  maintained. 

4.  Homosexually  active  men.  Susceptible 
homosexually  active  men  should  be 
vaccinated  regardless  of  their  ages  or 
duration  of  their  homosexual  practices.  It  is 
important  to  vaccinate  persons  as  soon  as 
possible  after  their  homosexual  activity 
begins.  Homosexually  active  women  are  not 
at  increased  risk  of  sexually  transmitted  HBV 
infection. 

5.  Users  of  illicit  injectable  drugs.  All  users 
of  illicit  injectable  drugs  who  are  suspectible 
to  HBV  should  be  vaccinated  as  early  as 
possible  afer  their  drug  use  begins. 

6.  Recipients  of  certain  blood  products. 
Patients  with  clotting  disorders  who  receive 
clotting  factor  concentrates  have  an  elevated 
risk  of  acquiring  HBV  infection.  Vaccination 
is  recommended  for  these  and  should  be 
initiated  at  the  time  their  specific  clotting 
disorder  is  iden'ified.  Screening  is 
recommended  for  patients  who  have  already 
received  multiple  infusions  of  these  products. 

7.  Household  and  sexual  contacts  of  HBV 
(arricrs.  Household  contacts  of  HBV  carriers 
are  at  high  risk  of  acquiring  HBV  infection. 
Sexual  contacts  appear  to  be  at  greatest  risk. 
When  HBV  carriers  are  identified  through 
routine  screening  of  donated  blood, 
diagnostic  testing  in  hospitals,  prenatal 
screening,  screening  of  refugees,  or  other 
screening  programs,  they  should  be  notified 
of  their  status  and  their  susceptible 
household  contacts  vaccinated. 

Families  accepting  ophans  or 
un.-iccompanied  minors  from  countries  of  high 
HBV  endemicify  should  have  the  child 
screened  for  HBsAg,  and  if  positive,  family 
members  should  be  vaccinated. 

8.  Other  contacts  of  HBV  carrers.  Persons 
in  causual  contact  with  carriers  at  schools, 
offices,  etc.  are  at  minimal  risk  of  acquiring 
HBV  infection,  and  vaccine  is  not  routinely 
recommended  for  them.  However,  classroom 
contacts  of  deinstitutionalized  mentally 
retarded  HBV  carriers  who  behave 
aggressively  or  have  special  medical 
problems  that  increase  the  risk  of  exposure  to 
their  blood  or  serous  secretions  may  be  at 
risk.  In  such  situations,  vaccine  may  be 
offered  to  classroom  contacts. 

9.  Special  high-risk  populations.  Some 
American  populations,  such  as  Alaskan 
Eskimos,  native  Pacific  islanders,  and 
immigrants  and  refugees  from  areas  with 
highly  endemic  disease  (particularly  eastern 
Asia  and  sub-Saharan  Africa)  have  high  HBV 
infection  rates.  Depending  on  specific 
epidemiologic  and  public  health 
considerations,  more  extensive  vaccination 
programs  should  be  considered. 

10.  Immates  of  long-term  correctional 
facilities.  The  prison  environment  may 
provide  a  favorable  setting  for  the 
transmission  of  HBV  because  of  the  frequent 
use  of  illicit  injectable  drugs  and  homosexual 


practices.  Moreover,  it  provides  an  access 
point  for  vaccination  of  parenteral  drug 
abusers.  Prison  officials  should  consider 
undertaking  screening  and  vaccination 
programs  directed  at  those  who  abuse  drugs 
before  or  while  in  prison. 

11.  Heterosexually  active  persons. 
Heterosexually  active  persons  with  multiple 
sexual  partners  are  at  increased  risk  of 
acquiring  HBV  infection;  risk  increases  with 
increasing  sexual  activity.  Vaccination 
should  be  considered  for  persons  who 
present  for  treatment  of  sexually  transmitted 
diseases  and  who  have  histories  of  sexual 
activity  with  multiple  partners. 

12.  International  travelers.  Vaccination 
should  be  considered  for  persons  who  plan  to 
reside  more  than  6  months  in  areas  with  high 
levels  of  endemic  HBV  and  who  will  have 
close  contact  with  the  local  population, 
vaccination  should  also  be  considered  for 
short-term  travelers  who  are  likely  to  have 
contact  with  blood  from  or  sexual  contact 
with  residents  of  areas  with  high  levels  of 
endemic  disease.  Hepatitis  B  Vaccination  of 
travelers  ideally  should  begin  6  months 
before  travel  in  order  to  complete  the  full 
vaccine  series:  however,  a  partial  series  will 
offer  some  protection  against  HBV  infection. 

Postexposure  prophylaxis  for 
hepatitis  B.  Prophylactic  treatment  to 
prevent  hepatitis  B  infection  after 
exposure  to  HBV  should  be  considered 
in  the  following  situations:  perinatal 
exposure  of  an  infant  born  to  an  HBsAg- 
positive  mother:  accidental 
percutaneous  orpermucosal  exposure  to 
HBsAg-positive  blood;  or  sexual 
exposure  to  an  HBsAg-positive  person. 

Recent  studies  have  established  the 
relative  efficacies  of  immune  globulins 
and/or  hepatitis  B  vaccine  in  various 
exposure  situations.  For  perinatal 
exposure  to  an  HBsAg-positive.  HBeAg- 
positive  mother,  a  regimen  combining 
one  dose  of  HBIG  at  birth  with  the 
hepatitis  B  vaccine  series  started  soon 
after  birth  is  85%-90%  effective  in 
preventing  development  of  the  HBV 
carrier  state  (25,27).  Regimens  involving 
either  multiple  doses  of  HBIG  alone,  or 
the  vaccine  series  alone,  have  70%-75% 
efficacy,  while  a  single  dose  of  HBIG 
alone  has  only  50%  efficacy  (28). 

Fur  accidental  percutaneous  exposure 
or  sexual  exposure,  only  regimens 
including  HBIG  and/or  IG  have  been 
studied,  A  regimen  of  two  HBIG  doses, 
one  given  after  exposure  and  one  a 
month  later,  is  about  75%  effective  in 
preventing  hepatitis  B  following 
percutaneous  exposure:  a  single  dose  of 
HBIG  has  similar  efficacy  when  used 
following  sexual  exposure  (29-31).  IG 
may  have  some  effect  in  preventing 
clinical  hepatitis  B  following 
percutaneous  exposures  and  can  be 
considered  as  an  alternative  to  HBIG 
when  it  is  not  possible  to  obtain  HBIG. 
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Recommnendations  on  postexposure 
prophylaxis  are  based  on  the  efficacy 
data  discussed  above  and  on  the 
likelihood  of  future  HBV  exposure  of  the 
person  requiring  treatment.  In  perinatal 
exposure  and  percutaneous  exposure  of 
high-risk  health-care  personnel,  a 
regimen  combining  HBIG  with  hepatitis 
B  vaccine  will  provide  both  short-  and 
long-term  protection,  will  be  less  costly 
than  the  two-dose  HBIG  treatment 
alone,  and  is  the  treatment  of  choice. 

Perinatal  exposure.  One  of  the  most 
efficient  modes  of  HBV  transmission  is 


from  mother  to  infant  during  birth.  If  the 
mother  is  positive  for  both  HBsAg  and 
HBeAg.  about  7(rb-90^-  of  infants  will 
become  infected,  and  up  to  90%  of  these 
infected  infants  will  become  HBV 
carriers.  If  the  HBsAg-positive  carrier 
mother  is  HBeAg-negative,  or  if  anti- 
HBe  is  present,  transmission  occurs  less 
frequently  and  rarely  leads  to  the  HBV 
carrier  state.  However,  severe  acute 
disease,  including  fatal  fulminant 
hepatitis  in  the  neonate,  has  been 
reported  (32,33),  Prophylaxis  of  infants 
from  all  HBs,'\g-positive  mothers  is 


recommended,  regardless  of  the 
mother's  HBeAg  or  anti-IiBe  status. 

The  efficacy  of  a  combination  of  HBIG 
plus  the  hepatitis  B  vaccine  series  has 
been  confirmed  in  recent  studies. 
Although  the  following  regimen  is 
recommended  (Table  3).  other  schedules 
have  also  been  effective  (25-27,  34).  The 
major  consideration  for  all  these 
regimens  is  the  need  to  give  HBIG  as 
soon  as  possible  after  delivery. 


Table  3— Hepatitis  B  Virus  Postexposure  Recommendations 


Exposure 


HBIG 


Dose 


Recommended  timing 


Vaccine 


Dose 


Recommended  timing 


Pe-inatal i  0.5  ml  IM 

Sexual 006  ml,  kg  IM. 


Witfiin  12  hours. 


Single  dose  within  14  days  of 
sexual  contact 


0.5ml  {10fig)IM  of  birth.. 

O 


Within    12    hours    of    birth  *; 
repeat  at  1  and  6  mont.'Ts. 


*  The  first  dose  can  be  given  the  same  time  as  the  HBIG  dose  but  at  a  different  site. 

'  Vaccine  is  recommended  for  homosexual  men  and  for  regular  sexual  contacts  of  HBV  carriers  and  Is  optional  in  initial  treatment  of 
heterosexual  contacts  of  persons  with  acute  HBV. 


HBIG  (0.5  m.l  [10  fxg]]  should  be 
administered  intramuscularly  after 
physiologic  stabilization  of  the  infant 
and  preferably  within  12  hours  of  birth. 
Hepatitis  B  vaccine  should  be 
administered  intramuscularly  in  three 
doses  of  0.5  ml  (10  )j.g)  each.  The  first 
dose  should  be  given  concurrently  with 
HBIG  but  at  a  different  site.  If  vaccine  is 
not  available  at  birth,  the  first  vaccine 
dose  may  be  given  within  7  days  of 
birth.  The  second  and  third  doses  should 
lie  given  1  month  and  6  months, 
respectively,  after  the  first.  Testing  for 
HDs-Ag  and  anti-HBs  is  recommended  at 
12-15  months  to  monitor  the  final 
success  or  failure  of  therapy.  If  HBsAg  is 
not  detectable,  and  anti-HBs  is  present, 
the  child  has  been  protected.  Testing  for 
anti-HBc  is  not  useful,  since  maternal 
an!i-HBc  may  persist  for  more  than  1 
\ean  the  utility  of  testing  for  tgM  anti- 
HBc  is  currently  being  evaluated.  HBIG 
adminstered  at  birth  should  not  interfere 
with  oral  polio  and  diphtheria-tetanus- 
peitussis  vaccines  administered  at  2 


i:'th 


s  or  age. 


Materna!  screening.  Since  efficacy  of 
the  treatment  regimen  depends  on 
administering  HBIG  on  the  day  of  birth, 
it  is  vital  that  HBsAg-positive  mothers 
he  identified  before  delivery.  Mothers 
belonging  to  groups  known  to  be  at  high 
risk  of  acquiring  HBV  infection  (Table  4) 
should  be  tested  routinely  for  HBs.'\g 


during  a  prenatal  visit.  If  a  mother 
belonging  to  a  high-risk  group  has  not 
been  screened  prenatally,  HBsAg 
screening  should  be  done  at  the  time  of 
delivery,  or  as  soon  as  possible 
thereafter,  and  the  infant  treated  as 
above  if  the  mother  is  HBsAg-positive.  If 
the  mother  is  identified  as  HBsAg- 
positive  more  than  1  month  after  giving 
birth,  the  infant  should  be  screened  for 
HBsAg,  and  if  negative,  treated  with 
hepatitis  B  vaccine  and  HBIG. 

The  appropriate  obstetric  and 
pediatric  staff  should  be  notified 
directly  of  HBsAg-positive  mothers,  so 
the  staff  m.ay  take  appropriate 
precautions  to  protect  themselves  and 
other  patients  from  infectious  material, 
blood,  and  secretions,  and  so  the 
neonate  may  receive  therapy  without 
delay  after  birth. 

Table  4— women  for  Whom  Prenatal 
HBsAg  Screening  Is  Recommended 

1.  Women  of  Asian,  Pacific  island,  or 

Alaskan  Eskimo  descent,  whether 
immigrant  or  U.S. -bom. 

2.  Women  born  in  Haiti  or  sub-Saharan 

Africa. 

3.  Women  with  histories  of: 

a.  Acute  or  chronic  liver  disease. 

b.  Work  or  treatment  in  a  hemodialysis 
unit. 

c.  Work  or  residence  in  an  institution  for 
the  mentally  retarded. 

d.  Rejection  ^s  a  blood  donor. 


e.  Blood  transfusion  on  repeated  occasions. 

f.  Frequent  occupational  exposure  to  blood 
in  medico-dental  settings, 

g.  Household  contact  with  an  HBV  carrier 
or  hemodialysis  patient. 

h.  Multiple  episodes  of  veneral  diseases. 

i.  Percutaneous  use  of  illicit  drugs. 

Acute  exposure  to  blood  that  contains 
(or  might  contain)  HBsAg.  For 
accidental  percutaneous  or  permucosal 
exposure  to  blood  that  is  known  to 
contain  or  might  contain  HBsAg,  the 
decision  to  provide  prophylaxis  must 
take  into  account  several  factors:  (1)  the 
hepatitis  B  vaccination  status  of  the 
exposed  person:  (2)  whether  the  source 
of  blood  is  known  or  unknown:  and  (3) 
whether  the  HBsAg  status  of  the  source 
is  known  or  unknown.  Such  exposures 
usually  occur  in  persons  who  are 
candidates  for  hepatitis  B  vaccine;  for 
any  exposure  in  a  person  not  previously 
vaccinated,  hepatitis  B  vaccination  is 
recommended. 

The  following  outline  and  table 
summarize  prophylaxis  for  percutaneous 
(needlestick  or  bite],  ocular  or  mucous- 
membrane  exposure  to  blood  according 
to  the  source  of  exposure  and 
vaccination  status  of  the  exposed 
person  (Table  5),  For  greatest 
effectiveness,  passive  prophylaxis  with 
HBIG  (or  IG)  should  be  given  as  soon  as 
possible  after  exposure  (its  value 
beyond  7  days  of  exposure  is  unclear). 
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Table  5.— Recommendation  for  hepatitis  B  Prophylaxis  Following  Percutaneous  Exposure 


Source 


HBsAgpositive. 


Known  source; 

High-risk  HBsAg-positive. 


Low-fisk  HBsAg-postiive.. 
Unknown  source 


Exposed  person 


Unvaccinated 


1.  HBIG  X  1  immediately  * 

2.  Iniiiate  HB  vaccine  *  series.. 


1.  Inmate  HB  vaocim  series 

2.  Test  source  for  HBsAg.  If  positive,  HBIG 

X  1 

Initiate  HB  vaccine  series 

Initiate  HB  vaccine  series 


Vacanated 


1.  Test  exposed  person  for  anti-HB  § 

2.  If  inadequate  antibody.  'HBIG  (x1)  immediately  plus  HB 
vaccine  txxjster  dose. 

1.  Test  source  for  HBsAg-onty  if  exposed  is  vaccine  nonre- 
sponder;  t1  source  is  HBsAg-positive.  give  HBIG  x  1  immedt- 
ateiy  plus  HB  vaccme  txx)ster  dose 

Nothing  requred. 

Nothing  required. 


*  HBiG  dose  0  06  ml/kg  IM 

dcses^i^and  e'i^Sliafer''^  '^  '°'  ^'^"'*^'  ^°  '^^  '^  '°'  *"*^"'^  °'  ^^•*^"  "'^er  10  years  of  age  First  dose  within  1  week;  second  and  third 

*  See  text  for  details 

"  Less  than  10  SRU  by  RIA.  negative  by  ElA. 


1.  Exposed  person  not  previously 
vaccinated  Wep'dWWs  B  vaccination 
should  be  considered  the  treatment  of 
choice.  Depending  on  the  source  of  the 
exposure.  HBsAg  testing  of  the  source 
and  additional  prophylaxis  of  the 
exposed  person  may  be  warranted  (see 
below).  Screening  the  exposed  person 
for  immunity  should  be  considered  if 
such  screening  is  cost-effective  (as 
discussed  in  preexposure  prophylaxis) 
and  if  this  will  not  delay  treatment 
beyond  7  days. 

a.  Source  knonn  I/BsAo  positive.  A 
single  dose  of  HBIG  (0.06  ml/kg)  should 
be  given  as  soon  as  possible  after 
exposure  and  within  24  hours,  if 
possible.  The  first  dose  of  hepatitis  B 
vaccine  (20  ^g)  should  be  given 
intramuscularly  at  a  separate  site  within 
7  days  of  exposure,  and  the  second  and 
third  doses  given  1  month  and  6  months 
later  (Table  5.'  If  HBIG  cannot  be 
obtained.  IG  in  an  equivalent  dosage 
(0.06  ml/kg)  may  provide  some  benefit. 

b.  Source  known.  HBsA}^  status 
unknown.  The  following  guidelines  are 
suggested  based  on  the  relative 
probability  that  the  source  is  HBsAg 
positive  and  on  the  consequent  risk  of 
HBV  transmission: 

(1)  H:gh  risk  that  the  source  is 
tiBsAg-positive.  such  as  patients  with  a 
high  risk  of  HBV  carriage  (Table  2)  or 
patients  with  acute  or  chronic  liver 
disease  fserologically  undiagnosed). 
The  exposed  person  should  be  given  the 
first  dose  of  hepatitis  B  vaccine  (20  ^lg) 
within  1  week  of  exposure  and 
vaccination  completed  as  recommended. 
The  source  person  should  be  tested  for 
HBsAg.  If  positive,  the  exposed  person 
should  be  given  HBIG  (0.06  ml/kg)  if 
within  7  days  of  exposure. 


(2)  Low  risk  thai  the  source  is  positive 
for  HBsAg.  The  exposed  person  should 
be  given  the  first  dose  of  hepatitis  B 
vaccine  (20  ;ig)  within  1  week  of 
exposure  and  vaccination  completed  as 
recommended.  Testintg  of  the  source 
person  is  not  necessary. 

c.  Source  unknown.  The  exposed 
person  should  be  given  the  first  dose  of 
hepatitis  B  vaccine  (20  ^g)  within  7  days 
of  exposure  and  vaccination  completed 
as  recommended. 

2.  Exposed  person  previously 
vaccinated  against  hepatitis  B.  For 
percutaneous  exposures  to  blood  in 
persons  who  have  previously  received 
one  or  more  doses  of  hepatitis  B 
vaccine,  the  decision  to  provide 
additional  prophylaxis  will  depend  on 
the  source  of  exposure  and  on  whether 
the  vaccinated  person  has  developed 
anti-HBs  following  vaccination. 

a.  Source  known  HBsAg-positive.  The 
exposed  person  should  be  tested  for 
anti-HBs  unless  he/she  has  been  tested 
within  the  last  12  months.  If  the  exposed 
person  has  adequate  *  antibody,  no 
additional  treatment  is  indicated. 

(1)  If  the  exposed  person  has  not 
completed  vaccination  and  has 
inadequate  levels  of  antibodv.  one  dose 
of  HBIG  (0.06  ml /kg)  should  be  given 
immediately  and  vaccination  completed 
as  scheduled. 

(2)  If  the  exposed  person  has 
inadequate  antibody  on  testing  or  has 
previously  not  responded  to  vaccine, 
one  dose  of  HBIG  should  be  given 
immediately  and  a  booster  dose  of 
vaccine  (1  mi  or  20  ^g)  given  at  a 
different  site 

(3)  If  the  exposed  person  shows 
inadequate  antibody  on  testing  but  is 
known  to  have  had  adequate  antibody 


in  the  past,  a  booster  dose  of  hepatitis  B 
vaccine  (1  ml  or  20  fig)  should  be  given. 

b.  Source  known.  HBsAg  status 
unkown. 

(1)  High  risk  that  the  source  is 
HBsAg-positive.  Additional  prophylaxis 
is  necessary  only  if  the  exposed  person 
is  a  known  vaccine  nonresponder.  In 
this  circumstance,  the  source  should  be 
tested  for  HBsAg  and,  if  positive,  the 
exposed  person  treated  with  one  dose  of 
HBIG  (0.06  ml/kg)  immediately  and  a 
booster  dose  of  vaccine  (1  ml  or  20  ^g) 
at  a  different  site.  In  other 
circumstances,  screening  of  the  source 
for  HBsAg  and  the  exposed  person  to 
anti-HBs  is  not  routinely  recommended 
because  the  actual  risk  of  HBV  infection 
is  very  (less  than  1  per  1,000).' 

(2)  Low  risk  that  the  source  is  HBsAg- 
positive.  The  risk  of  HBV  infection  is 
minimal.  Neither  testing  of  the  source 
for  HBsAg,  nor  testing  of  the  exposed 
person  for  anti-HBs,  is  recommended. 

c.  Source  unknown.  The  risk  of  HBV 
infection  is  minimal.  No  treatment  is 
indicated. 

Sexual  contacts  of  person  with  acute 
HBV  infection  Sexual  contacts  of 
HBsAg-positive  persons  are  at  increased 
risk  of  acquiring  HBV  infection,  and 
HBIG  has  been  shown  to  be  75% 
effective  in  preventing  such  infections 
(31).  Because  data  are  limited,  the  period 
after  sexual  exposure  during  which 
HBIG  is  effective  is  unknown,  but 
extrapolation  from  other  settings  makes 
it  unlikely  that  this  penod  would  exceed 
14  days.  Prescreening  sexual  partners 
for  susceptibility  before  treatment  is 
recommended  if  it  does  not  delay 
treatment  beyond  14  days  after  last 


'  For  persons  who  iirc  nol  jjiven  hepulilis  B 
v.ii  cine,  d  second  dose  of  HBIG  should  be  given  1 
munlh  after  the  firsl  dose. 


'  Adequate  antibody  is  10  SRU  or  more  by  RIA  or 
positive  by  ElA. 


'  Estimaled  by  multiplying  the  risk  of  vaccine 
niinresponse  in  Ihc  person  (101  by  the  risk  of  the 
nt^dle  source  being  HBs/\f!-positive  (05|  by  Ihe  risk 
of  1 IBV  infection  in  a  susceptible  person  liav  inji  an 
IIBsAx  positive  needle-stick  injury  (20). 


34258 


Federal  Register  /  Vol.  52,  No,  175  /  Thursday,  September  10.  1987  /  Proposed  Rules 


exposure.  Testing  for  anti-HBc  is  the 
most  efficient  prescreening  test  to  use  in 
this  population  group. 

A  single  dose  of  HBIG  (0.06  ml/kg)  is 
recommended  for  susceptible 
individuals  who  have  had  sexual 
contact  with  an  HBsAg-positive  person, 
if  HBIG  can  be  given  within  14  days  of 
the  last  sexual  contact,  and  for  persons 
who  will  continue  to  have  sexual 
contact  with  an  individual  with  acute 
hepatitis  B  before  loss  of  HBsAg  in  that 
individual.  In  exposures  between 
heterosexuals,  hepatitis  B  vaccination 
may  be  initiated  at  the  same  time  as 
HBIG  prophylaxis;  such  treatment  may 
improve  efficacy  of  postexposure 
treatment.  However,  since  90%  of 
persons  with  acute  HBV  infection 
become  HBsAg-negative  within  15 
weeks  of  diagnosis,  the  potential  for 
repeated  exposure  to  HBV  is  limited. 
Hepatitis  B  vaccine  is,  therefore, 
optional  in  initial  treatment  for  such 
exposures.  If  vaccine  is  not  given,  a 
second  dose  of  HBIG  should  be  given  if 
the  index  patient  remains  HBsAg- 
positive  for  3  months  after  detection.  If 
the  index  patient  is  a  known  carrier  or 
remains  positive  for  6  months,  hepatitis 
B  vaccine  should  be  offered  to  regular 
sexual  contacts.  For  exposures  among 
homosexual  men,  the  hepatitis  B  vaccine 
series  should  be  initiated  at  the  time 
HBIG  is  given,  since  hepatitis  B  vaccine 
is  recommended  for  all  susceptible 
homosexual  men.  Additional  doses  of 
HBIG  are  unnecessary  if  vaccine  is 
given.  IG  is  an  alternative  to  HBIG  when 
it  is  not  possible  to  obtain  HBIG. 

Household  contacts  of  persons  with 
acute  HBV  infection.  Prophylaxis  for 
other  household  contacts  of  persons 
with  acute  HBV  infection  is  not 
indicated  unless  they  have  had 
identifiable  blood  exposure  to  the  index 
case,  such  as  by  sharing  toothbrushes  or 
razors.  Such  exposures  should  be 
treated  similarly  to  sexual  exposures.  If 
the  index  patient  becomes  a  hepatitis  B 
carrier,  all  household  contacts  should  be 
given  hepatitis  B  vaccine. 

Delta  Hepatitis 

The  delta  virus  (also  known  as 
hepatitis  D  virus  [IIDV]  by  some 
investigators)  is  a  defective  virus  that 
may  only  cause  infection  in  the  presence 
of  active  HBV  infection.  The  delta  virus 
has  been  characterized  as  a  particle  of 
35-37  nm  in  size,  consisting  of  RNA  (mw 
500,000)  as  genetic  material  and  an 
internal  protein  antigen  (delta-antigen), 
coated  with  HBsAg  as  the  surface 
protein  [3].  Infection  may  occur  as  either 
coinfection  with  hepatitis  B  or 
superinfection  of  a  hepatitis  B  carrier, 
each  of  which  usually  cause  an  episode 
of  acute  hepatitis.  Coinfection  usually 


resolves,  while  superinfection  frequently 
causes  chronic  delta  infection  and 
chronic  active  hepatitis.  Both  types  of 
infection  may  cause  fulminant  hepatitis. 

Delta  infection  may  be  diagnosed  by 
detection  of  delta-antigen  in  serum 
during  early  infection  and  by  the 
appearance  of  delta  antibody  during  or 
after  infection.  Routes  of  delta 
transmission  appear  to  be  similar  to 
those  of  hepatitis  B.  In  the  United  States, 
delta  infection  occurs  most  commonly 
among  persons  at  high  risk  of  acquiring 
HBV  infection,  such  as  drug  addicts  and 
hemophilia  patients. 

A  test  for  detection  of  delta  antibody 
is  expected  to  be  commercially 
available  soon.  Other  tests  (delta 
antigen,  IgM  anti-delta)  are  available 
only  in  research  laboratories. 

Since  the  delta  virus  is  dependent  on 
hepatitis  B  for  replication,  prevention  of 
hepatitis  B  infection,  either  preexposure 
or  postexposure,  will  suffice  to  prevent 
delta  infection  in  a  person  susceptible  to 
hepatitis  B.  Known  episodes  of 
perinatal,  sexual,  or  percutaneous 
exposure  to  sera  or  persons  positive  for 
both  HBV  and  delta  virus  should  be 
treated  exactly  as  such  exposures  to 
hepatitis  B  alone. 

Persons  who  are  HBsAg  carriers  are 
at  risk  of  delta  infection,  especially  if 
they  participate  in  activities  that  put 
them  at  high  risk  of  repeated  exposure 
to  hepatitis  B  (parenteral  drug  abuse, 
homosexuality).  However,  at  present 
there  are  no  products  available  that 
might  prevent  delta  infection  in  HBsAg 
carriers  either  before  or  after  exposure. 

Non-A.  Non-B  Hepatitis 

United  States.  Non-A,  non-B  hepatitis 
that  presently  occurs  in  the  United 
States  has  epidemiologic  characteristics 
similar  to  those  of  hepatitis  B.  occurring 
most  commonly  following  blood 
transfusion  and  parenteral  drug  abuse. 
Multiple  episodes  of  non-A,  non-B 
hepatitis  have  been  observed  in  the 
same  individuals  and  may  be  due  to 
different  agents.  Chronic  hepatitis 
following  acute  non-A.  non-B  hepatitis 
infection  varies  in  frequency  from  20%  to 
70%.  Experimental  studies  in 
chimpanzees  have  confirmed  the 
existence  of  a  carrier  state,  which  may 
be  present  in  up  to  8%  of  the  population. 

Although  several  studies  have 
attempted  to  assess  the  value  of 
prophylaxis  with  IG  against  non-A.  non- 
B  hepatitis,  the  results  have  been 
equivocal,  and  no  specific 
recommendations  can  be  made  [35.36]. 
However,  for  persons  with  percutaneous 
exposure  to  blood  from  a  patient  with 
non-A.  non-B  hepatitis,  it  may  be 
reasonable  to  administer  IG  (0.06  ml/kg) 
as  soon  as  possible  after  exposure. 


Epidemic  (fecal-oral)  non-A.  non-B 
hepatitis.  In  recent  years,  epidemics  of 
non-A.  non-B  hepatitis  spread  by  water 
or  close  persona!  contact  have  been 
reported  from  several  areas  of  Southeast 
Asia  (Indian  subcontinent,  Burma)  and 
north  Africa  (2).  Such  epidemics 
generally  affect  adults  and  cause 
unusually  high  mortality  in  pregnant 
women.  The  disease  has  been 
transmitted  to  experimental  animals, 
and  candidate  viruses  have  been 
identified;  however,  no  serologic  tests 
have  yet  been  developed  (37). 

Epidemic  non-A,  non-B  hepatitis  has 
not  been  recognized  in  the  United  States 
or  western  Europe,  and  it  is  unknown 
whether  the  causative  agent  is  present 
in  these  areas. 

Travelers  to  areas  having  epidemic 
non-A,  non-B  hepatitis  may  be  at  some 
risk  of  acquiring  this  disease  by  close 
contact  or  by  contaminated  food  or 
water.  The  value  of  IG  in  preventing  this 
infection  is  unknown.  The  best 
prevention  of  infection  is  to  avoid 
potentially  contaminated  food  or  water, 
as  with  hepatitis  A  and  other  enteric 
infections. 
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Television  Broadcasting  Services; 
Advanced  Television  Technology 

agency:  Federal  Communications 
Commission. 

ACTION:  Notice  of  Inquiry. 

SUMMARY:  This  action  considers  the 

technical  and  public  policy  issues 
surrounding  the  use  of  advanced 


television  technologies  by  television 
broadcast  licensees.  The  proceedings  is 
being  initiated  at  this  time  in  view  of  the 
number  of  television  technologies 
designed  to  improve  significantly  picture 
and  sound  quality  that  are  in  various 
stages  of  planning  and  development. 

date:  Comments  must  be  filed  on  or 
before  November  18, 1987,  and  reply 
comments  on  or  before  January  19,  1988. 
ADDRESS:  Federal  Communications 
Commiss;nn.  Washington.  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Krh-iinian.  M^ss  Media  Bureau, 
(202)632-5414. 

SUPPLEMENTARY  INFORMATION:  This  is  8 

summary  jf  the  CQ:7..T..bSion's  Notice  of 
Inquirj',  MM  Docket  No.  87-258.  adopted 
July  16. 1987,  and  released  August  20 
1987. 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street,  N\V.,  Washington.  DC. 
The  complete  text  of  this  document  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services, 
(202)  857-3800.  2100  M  Street.  KW.,  Suite 
140,  Washington.  DC  20037. 

Summary  of  the  Report  and  Order 

1.  Numerous  new  television 
technologies  designed  to  improve 
significantly  upon  television  picture  and 
sound  quality  are  in  various  stages  of 
planning  and  development.  These 
systems  use  d::Terent  amounts  of 
spectrum  and  different  transmission  and 
reception  methods,  many  of  which,  to 
some  extent,  cannot  be  decoded  or 
displayed  by  existing  television 
receivers.  Many  such  advanced 
television  systems  could  be  used  by 
either  broadcast  or  non-broadcast 
media.  For  these  reasons,  the 
Association  of  Maximum  Service 
Telecasters,  Inc.  and  57  other  broadcast 
or-ganizations  and  companies  Hied  a 
joint  "Petition  for  .Notice  of  Inqciry" 
requesting  the  Commission  to  initiate  a 
proceeding  to  explore  the  issues  arising 
from  the  introduction  of  these  advanced 
technologies  and  their  possible  impact, 
in  either  broadcast  or  non-broadcast 
uses,  on  the  existing  television 
broadcast  service,  especially  as  they 
relate  to  the  Comm.ission's  spectrum 
allocation  and  television  channel 
aTiotment  policies. 

2.  By  this  Notice  of  Inquiry  (Notice). 
the  Commission  initiates  a  wide-ranging 
inquiry  to  consider  the  technical  and 
public  policy  issues  surrounding  the  use 
of  advanced  television  technologies  by 
television  broadcast  licensees.  In  the 
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Notice,  the  Commission  discusses  the 
interldce/color  and  quality  defects  in 
the  present  .\TSC  System  and  the 
advantages  and  disadvantages  of 
various  improved  NTSC  systems  and 
o'her  enhanced  television  systems.  The 
Notice  indicates  that  most  of  the  work 
relating  to  ATV  technologies  is 
concentrated  in  one  or  all  of  three  areas: 
(d)  \'ideo/audio  quality  performance,  (b) 
compression  of  transmission  bandwidth. 
and  (c)  compatibility  with  the  NTSC 
system.  Thus,  to  assist  in  its 
deliberations  on  the  spectrum 
management  and  compatibility  issues, 
the  A'titice  sets  forth  numerous 
questions  and  urges  commenters  to 
focus  on  the  quality-for-bandwidth 
tradeoffs  that  distinguish  the  numerous 
advanced  TV  systems. 

3.  Further,  comm.ents  are  solicited  as 
to  whether  advanced  television  systems 
should  be  instituted:  (1)  As  a  new 
service  separate  and  distinct  from  the 
existing  television  broadcast  service:  (2) 
as  service  that  augments,  wherever 
feasible,  e.xisting  NTSC  service  with  no 
provision  for  full  replacem.ent  of  NTSC 
service  or,  (3)  as  a  service  integrated 
fully  whth  the  existing  television 
broadcast  service  which  over  tim.e 
would  replace  entirely  the  NTSC 
service.  The  Commission  did  state  that. 
to  the  extent  that  such  an  approach  is 
both  technically  and  economically 
efficient,  it  would  be  inclined  toward  the 
latter  approach  of  a  replacement 
service.  In  addition,  the  Commission 
requests  comments  on  the  desired 
technical  features  for  this  new  service 

4.  The  Notice  also  discusses  the  full 
range  of  spectrum  options  and  poses 
questions  including:  should  the 
Commission  implement  ATV  service  at 
UHF  only,  or  at  both  VHF  and  UHF  in  a 
comprehensive  plan:  how  much 
additonal  bandwidth  can  be  made 
available  for  ATV,  and  what  would  be 
the  interference  implications  if  the 
Commission;  (a)  Adjusted  the  co- 
channel  interference  protection  ratio,  [b) 
adjusted  the  adjacent  channel 
protection  ratio,  (c)  established 
standards  to  permit  TV  licensees  to 
access  a  channel  (or  part  of  a  channel) 
adjacent  to  their  assignment.  Other 
questions  include  whether  the 
Commission  should  modify  or  eliminate 
some  or  all  of  the  UHF  taboos  channel 
protection  standards:  "repack"  the  VHF 
and  UHF  spectrum  using  adjusted 
protection  criteria  to  accommodate  (fo.- 
example)  9, 10  or  12  MHz-wide 
channels;  and  what  would  be  the 
technical  and  economic  impact  on 
existing  NTSC  service  if  the  Commission 
modified  or  eliminated  the  existing 
protection  criteria.  The  N'ntice  also 


includes  a  discussion  as  to  whether  the 
Commission  should  accommodate  ATV 
in  non-broadcast  spectrum  allocations. 
Further,  various  illustrative  approaches 
for  implementation  of  ATV  are  set  forth. 
Finally,  comments  are  requested  on  such 
issues  as  mutual  agreements  for  waivers 
of  interference  protection  and  taboo 
restrictions. 

5.  This  is  a  nonrestricted  notice  and 
comment  rule  making  proceeding.  See 
§  1.1231  of  the  Commission's  Rules.  47 
CFR  §  1.1231.  for  rules  governing 
permissible  ex  parte  contacts. 

6.  Pursuant  to  applicable  procedures 
set  forth  in  §§  1.415. 1.419  and  1.430  of 
the  Commission's  Rules.  47  CFR 

§§  1.415. 1.419  and  1.430,  interested 
parties  may  file  comments  on  or  before 
November  18, 1987.  and  reply  comments 
on  or  before  January  19, 1988.  All 
relevant  and  timely  comments  will  be 
considered  by  the  Commission  before 
final  action  is  taken  in  this  proceeding. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 

Federal  Communications  Commission. 
William  J.  Tricarico, 
Secretary. 

|FR  Doc.  87-20789  Filed  9-&-87;  8:45  am| 
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47  CFR  Part  73 

I  MM  Docket  No.  87-333.  RM-5749 

Radio  Broadcasting  Services; 
Millbrook,  AL 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  on  behalf 
of  Mac  Carter,  seeking  the  allotment  of 
FM  Channel  246A  to  Millbrook, 
Alabama,  as  that  community's  first  local 
broadcast  service. 

DATES:  Comments  must  be  filed  on  or 
before  October  19, 1987,  and  reply 
comments  on  or  before  November  3, 
1987. 

ADDRESS:  Federal  Communications 
Comm.ission,  Washington,  D.C.  20554  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  consultant,  as  follows:  Paul 
Revnolds,  AmeriMedia,  415  N.  College 
St,"  Greenville.  AL  36037. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  V.  Joyner.  Mass  Media  Bureau. 

(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making  MM  Docket  No. 


87-333,  adopted  August  5, 1987,  and 
released  August  28,  1987.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800. 
2100  M  Street  NE.,  Suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1,415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Mark  N.  Lipp, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(PR  Doc.  87-20787  Filed  9-19-87;  8:45  am) 
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47  CFR  Part  73     1 

(MM  Docket  No.  67-307,  RM-5909] 

Radio  Broadcasting  Services; 
Wadesboro,  NO 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  by  Justine  Hope 
Lambert  proposing  the  allocation  of 
Channel  228A  to  Wadesboro,  NC.  as  the 
community's  first  local  FM  service. 
Channel  228A  can  be  allocated  to 
Wadesboro  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  9.8  kilometers  (6.1  miles) 
northwest  to  avoid  a  short-spacing  to 
the  construction  permit  for  Station 
WZNS,  Channel  225.  Dillon,  South 
Carolina  (BPH-«50214IF). 

DATES:  Comments  must  be  filed  on  or 
before  October  13.  1987,  and  reply 
.comments  on  or  before  October  28, 1987. 


UM  i 
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ADDRESS:  Fp,]('r,.l  Communications 
Commission.  Wasiiington.  DC  20554  In 
addition  to  filing  comments  w.tli  the 
rCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Justine  Hope  Lambert.  2613 
Craig  Avenue.  Concord.  North  Carolina 
28025  (Petitioner):  York  David  Anthony. 
2613  Craig  Avenue.  Concord.  North 
Carohna  28025  (Engineering  Consultant 
to  the  Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

L.'she  K.  Shripiro.  .Mass  Media  Bureau. 
(202)  634-6.130. 

SUPPLEMENTARY  INFORMATION:  This  is  8 

summary  of  the  Commission  s  .Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
87-307,  adopted  }ulv  27,  198",  and 


released  August  27. 1987.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hoursin  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW,  Washington,  DC,  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800. 
2100  M  Street  NW.,  Suite  140, 
Washington,  DC  20037, 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 


consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

l.'-t  of  Suh|p,  i~  .n  4"  CF  R  Wu:  "i 

Radio  broadcastmg. 

Federal  Communications  Commission. 
Mark  N.  Lapp, 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  87-20788  Filed  9-9-87;  8:45  am] 
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This   section   of   the   FEDERAL   REGISTER 
contains   docufnents   other   than   rules   Of 
proposed   rules   that   are   applicable   to   the 
public     Notices   of   hearings   and 
investigations,   committee   meetings,   agency 
decisions   and   rulings,   delegations   of 
authonty,    filing   of   petitions   and 
applications   and   agency   statements   of 
organization   and   functions   are   examples 
of   documents    appeanng    m    this    section. 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

S.-ptrmlier  4,  1987. 

The  Department  of  Agriculture  has 
sulimitted  to  OMB  for  review  the 
fiiUovving  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
(;hapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  [3)  Form  number(s),  if 
applicable:  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses:  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information:  (8) 
.An  indication  of  whether  section  3504(hl 
uf  Pub.  L.  96-511  applies;  (9)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
si.pporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
L'SD.A.  OIRM.  Room  404-\V  Admin. 
FSldg..  Washington,  DC  20250.  (202)  447- 
2118, 

Comments  on  any  of  the  items  listed 
should  be  submitted  directly  to:  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Managem.ent  and  Budget. 
Washington.  DC  20503.  Attn:  Desk 
Officer  for  USDA. 

If  you  anticipate  commenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  from  doing  so 
promptly,  you  should  advise  the  OMB 
Desk  Officer  of  your  intent  as  early  as 

possible. 


Extension  I 

•  Food  and  Nutrition  Service 

•  School  Lunch  Recipe  Field  Test 

•  FNS-1163 

•  Single  Time 

•  State  or  local  governments;  1.411 
responses;  709  hours:  not  applicable 
under  3504(h) 

Anita  Manka.  (703)  756-3556 

New 

•  Food  and  Nutrition  Service 

•  Study  of  Food  Stamp  Program 
Certification  Costs 

•  One-time  survey 

•  State  or  local  governments;  13,276 
responses;  3,223  hours;  not  applicable 
under  3504(h) 

Christine  Kissmer.  (703)  756-3133 

Revision 

•  Food  and  Nutrition  Service 

•  State  Plan  and  Operating  Guidelines, 
Forms  and  Waivers 

•  FNS-366A,  FNS-366B 

•  Annually 

•  State  or  local  governments:  159 
responses;  3,863  hours;  not  applicable 
under  3504(h) 

Anne  Gariazzo.  (703)  756-3385 
Larry  K.  RobersoA, 

Acting  Departmettal  Clearance  Officer. 
[PR  Doc.  87-2082^  Filed  9-9-87;  8:45  am| 

BILLING  CODE  3410-01-M 

Commodity  Credit  Corporation 

Proposed  Determinations  Witti  Regard 
to  the  1988  Program  for  Extra  Long 
Staple  Cotton 

AGENCY:  Commodity  Credit  Corporation, 

USDA. 

action:  Notice  of  proposed 

determinations. 

summary:  The  Secretary  of  Agriculture 
proposes  to  make  the  following 
determinations  with  respect  to  the  1988 
crop  of  extra  long  staple  (ELS)  cotton: 
(a)  The  loan  level;  (b)  the  established 
"target"  price;  (c)  the  national  program 
acreage;  (d)  whether  a  voluntary 
reduction  percentage  should  be 
proclaimed  and.  if  so.  the  amount  of 
such  percentage  reduction;  (e)  whether 
an  acreage  limitation  program  should  be 
implemented  and.  if  so.  the  percentage 
reduction  under  such  acreage  limitation 
program;  (f)  whether  an  optional  land 
diversion  program  should  be  established 


UM  I 


and.  if  so,  the  percentage  of  diversion 
required  under  such  program;  (g)  the 
loan  level  for  seed  cotton:  ai  d  (h)  other 
related  determinations.  These 
determinations  are  to  be  made  in 
accordance  with  the  Agricultural  Act  of 
1949.  as  amended,  (the    1949  Act"),  and 
the  Commodity  Credit  Corporation 
Charter  Act.  as  amended  (the  "Charter 
Act"). 

EFFECTIVE  DATE:  Comments  must  be 
received  on  or  before  October  13.  1987 
in  order  to  be  assured  of  consideration. 

ADDRESS:  Director,  Commodity  Analysis 

Division,  USDA-ASCS,  Rm.  3741,  South 

Building.  P.O.  Box  2415.  Washington.  DC 

20013, 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  V.  Cunningham.  Leader.  Fibers 
Group,  Commodity  Analysis  Division. 
USDA-ASCS.  Room  3741.  South 
Building.  P.O.  Box  2415.  Washington.  DC 
20013  or  call  (202)  447-7954.  The 
Preliminary  Regulatory  Impact  Analysis 
describing  the  options  considered  in 
developing  these  proposed 
determinations  is  available  on  request 
from  the  above-named  individual. 
SUPPLEMENTARY  INFORMATION:  This 
notice  has  been  re\  U'vved  under  USDA 
procedures  established  in  accordance 
with  Executive  Order  12291  and 
Departmental  Regulation  No.  1512-1  and 
has  been  designated  as  "not  major" 
since  the  proposed  provisions  are  not 
likely  to  result  in:  (1)  An  annual  effect 
on  the  economy  of  Si 00  million  or  more; 
(2)  a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

The  titles  and  numbers  of  the  Federal 
assistance  programs  to  which  this  notice 
applies  are:  Title — Cotton  Production 
Stabilization,  Number  10.052  and  Title- 
Commodity  Loans  and  Purchases, 
Number  10.051,  as  found  in  the  Catalog 
of  Federal  Domestic  Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  notice  since  the 
Commodity  Credit  Corporation  ("CCC") 
is  not  required  by  5  U.S.C.  553  or  any 
other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
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respect  to  the  subject  matter  of  this 
iiDtice. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Tart  3015.  Subpart  V.  published  at  48  FR 
29115  (June  24,  1983). 

It  is  necessary  that  the  determinations 
fur  the  1988  crop  ot  KLS  cotton  be  made 
in  sufficient  time  to  permit  ELS  cotton 
producers  to  make  plans  for  the 
production  of  their  crop.  Therefore, 
comments  with  respect  to  the  following 
proposed  determinations  must  be 
received  by  October  13, 1987  m  order  to 
allow  the  Secretary  an  adequate  period 
to  consider  the  comments  before  making 
the  program  decisions. 

Proposed  Determinations 

a.  Loan  Level.  Section  103(h)(2)  of  the 
1949  Act  provides  that  the  Secretary 
shall  determine  and  announce  the  foan 
level  for  the  1988  crop  of  ELS  cotton  by 
December  1, 1987.  The  loan  level  must 
be  established  at  85  percent  of  the 
simple  average  price  received  by 
producers  of  ELS  cotton  during  3  years 
of  the  5-year  period  ending  )uly  31  in  the 
year  in  which  the  loan  level  is 
announced,  excluding  the  year  in  which 
the  average  price  was  the  highest  and 
the  year  in  which  the  average  price  was 
the  lowest  in  such  period.  Based  on  data 
through  March.  1987.  the  1988  loan  level 
is  calculated  as  follows: 

(1)  Simple  average  price  received  by 
producers  for  ELS  cotton:  ' 

August  1,  1982-July  31.  1983—101.00 

cents/lb. 
August  1, 1983-July  31.  1984—107.00 

cents/lb. 
August  1,  1984-July  31,  1985—92.80 

cents/lb, 
August  1.  1985-July  31,  198&— 91.80 

cents/lb. 
August  1.  1986-March  31.  1987—88.40 

cents/lb, 

(2)  Five  year  average  excluding  the 
high  and  low  years: 

(101.00^92.80-^91.80)/3  =  95.20  cents/lb. 

(3)  Multiply  result  by  0.85: 
95.20  «.  0.85  =  80.92  cents  per 

pound  =  estimated  1988  loan  rate  for  ELS 
cotton. 

b.  The  Established  (Targe!)  Price. 
Section  103(h)(3)(B)  of  the^949  Act 
provides  that  the  established  "target" 
price  for  the  1988  crop  of  ELS  cotton 
shall  be  120  percent  of  the  1988-crop  ELS 
loan  level.  Based  on  data  as  of  March, 
1987,  the  1988  target  price  equals 

1 .20  X  80.92  or  97.10  cents  per  pound. 


c.  \'ational  Program  A^.reuge.  Section 
103(h)(4)  of  the  1949  Act  provides  that 
the  Secretary  shall  proclaim  a  national 
program  acreage  (.\PA)  for  the  1988  crop 
of  ELS  cotton.  Such  NPA  may,  however, 
be  revised  for  the  purpose  of 
determining  the  allocation  factor  if  the 
Secretary  determines  it  necessary  based 
upon  the  latest  information.  Any 
revision  in  the  NPA  shall  be  announced 
as  soon  as  it  has  been  made.  The  1988 
.\PA  shall  be  the  number  of  harvested 
acres  the  Secretary  determines  will  be 
necessary,  based  on  the  estimated 
weighted  national  average  of  the  farm 
program  payment  yields  for  the  1988 
crop,  to  produce  the  quantity  (less 
imports)  that  the  Secretary  estimates 
will  be  utilized  domestically  and  for 
export  during  the  1988-89  marketing 
year. 

The  NPA  shall  be  subject  to  such 
adjustment  as  the  Secretary  determines 
necessary,  taking  into  consideration  the 
estimated  carryover  supply  and  the 
stocks  not  accounted  for  by  official 
domestic  consumption  and"  export  data, 
so  as  to  provide  an  adequate  but  not 
excessive  supply  of  ELS  cotton  for  the 
1988-89  marketing  year.  In  no  event 
shall  the  national  program  acreage  be 
less  than  60.000  acres.  If  an  acreage 
limitation  program  is  established  for  the 
1988  crop  of  ELS  cotton,  the  NP,'\ 
determination  will  not  be  applicable. 

A  carryover  of  65.000  bales  is 
considered  to  provide  an  adequate,  but 
not  excessive,  supply.  If  required,  tlTe 
national  program  acreage  for  the  1988 
crop  of  ELS  cotton  is  currently  estimated 
to  be: 

(a)  Estimated  domestic  consumption. 
1988-89  (480  lb.  net  wt.  bales) 75,000 

(b)  Plus  estimated  exports,  1988-89 

(480  lb.  net  wt.  bales) 135,000 

(c)  Minus  estimated  imports.  1988-89 

(480  lb.  net  wt.  bales) 0 

(d)  Minus  adjustment  to  bring  stocks  to 
desired  level  (480  lb.  net  wt. 

bales)  ^ 4,000 

(!■)  Plus  adjustment  for  stocks 

estimated  not  accounted  for  by 
official  domestic  consumption  and 
export  data  (480  !h.  net  wt.  bales)....  10.000 

(f)  Times  480  lbs.  per  bale 103.680,000 

(rf)  Divided  by  estimated  national 
average  of  farm  program  payment 
yields  (lbs/acre) 992 

(h)  Equal  1988  calculated  National 

Program  Acreage  (acres) 104.516 

A  NPA  was  not  announced  for  the 

1987  crop  of  ELS  cotton  since  an  acreage 

limitation  program  was  implemented  for 

such  crop. 
Comments  from  interested  persons  on 

the  NPA  calculations,  along  with 


'  Prirrs  do  nol  inrluHc  an  allowanre  for 
oulslunjing  lodns  dnd  Uovcmment  purchases. 


'  The  1988  bp)>inning  slock  levnl  is  estimated  (o 
be  fiS.OOO  bales.  Therefore,  the  stuck  adiustment  is 
ey.OOO  bales  minus  GS.OOU  bdles  or  4.U00  bales. 


appropriate  supportmg  data,  are 
requested. 

d.  Voluntary  Reduction  Percentage. 
Section  103(h)(6)  of  the  1949  Act 
provides  that  the  1988  individual  farm 
program  acreages  of  ELS  cotton  eligible 
for  payments  shall  not  be  further 
reduced  by  application  of  an  allocation 
factor  if  the  producer  reduces  the 
acreage  of  ELS  cotton  planted  for 
harvest  on  the  farm  from  the  1988-crop 
ELS  cotton  acreage  base  established  for 
the  farm  by  at  least  the  percentage 
recommended  by  the  Secretary  in  the 
proclamation  of  the  national  program 
acreage  for  the  1988  crop.  If  an  acreage 
limitation  program  is  implemented  for 
the  1988  crop  of  ELS  cotton,  the 
voluntary  reduction  percentage  shall  not 
be  applicable  to  such  crop.  If  required, 
the  recommended  national  reduction 
percentage  for  the  1988-crop  of  ELS 
cotton  is  currently  estimated  to  be: 

(.i)  1988  estimated  ELS  cotton  acreage 

base 100.000 

(b)  Minus  1988  NPA 104.516 

(c)  Equals  reduction  needed  from 

acreage  base Q 

(d)  Divided  by  1988  ELS  cotton  acreage 

base 100.000 

(e)  Equals  1988  crop  reduction 

percentage 0  percent 

Comments  from  interested  persons 
with  respect  to  the  voluntary  reduction 
percentage  are  requested. 

e.  Acreage  Limitation  Program. 
Section  103(h)(8)(A)  of  the  1949  Act 
provides  that,  with  respect  to  the  1988 
crop  of  ELS  cotton,  if  the  Secretary 
determines  that  the  total  supply  of  ELS 
cotton,  in  the  absence  of  an  acreage 
limitation  program  (ALP),  will  be 
excessive,  taking  into  account  the  need 
for  an  adequate  carryover  to  maintain 
reasonable  and  stable  prices  and  to 
meet  a  national  emergency,  the 
Secretary  may  provide  for  an  ALP,  Such 
limitation  shall  be  achieved  by  applying 
a  uniform  percentage  reduction  to  the 
acreage  base  for  each  ELS-cotton- 
producing  farm.  Producers  who 
knowingly  produce  ELS  cotton  in  excess 
of  the  permitted  ELS  cotton  acreage 
shall  be  ineligible  for  ELS  cotton  loans 
and  payments  with  respect  to  that  farm. 
The  acreage  base  for  any  farm  for  the 
purpose  of  determining  any  reduction 
required  to  be  made  for  any  year  as  the 
result  of  an  acreage  limitation  shall  be 
the  average  acreage  planted  on  the  farm 
to  ELS  cotton  for  harvest  in  the  three 
crop  years  immediately  preceding  the 
year  prior  to  the  year  for  which  the 
determination  is  made.  For  the  purpose 
of  determining  the  acreage  base,  the 
acreage  planted  to  ELS  cotton  for 
harvest  shall  include  any  acreage  which 
producers  were  prevented  from  planting 
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to  ELS  cotton  or  other  nonconserving 
crops  in  lieu  of  ELS  cotton  because  of 
drought,  flood,  or  other  natural  disaster 
or  other  condition  beyond  the  control  of 
the  producers.  The  Secretary  may  make 
adjustments  to  reflect  established  crop- 
rotation  practices  and  to  reflect  such 
other  factors  as  the  Secretary 
determines  necessary  to  establish  a  fair 
and  equitable  base.  A  number  of  acres 
on  the  farm  determined  by  dividing  (a) 
the  product  obtained  by  m.ultiplying  the 
number  of  acres  required  to  be 
withdrawn  from  the  production  of  ELS 
cotton  times  the  number  of  acres 
actually  planted  to  ELS  cotton,  by  fb) 
the  number  of  acres  authorized  to  be 
planted  to  ELS  cotton  in  accordance 
with  the  acreage  limitation  established 
Ly  the  Secretary,  shall  be  devoted  to 
approved  conservation  uses  in 
accordance  with  regulations  issued  by 
the  Secretary.  If  an  ALP  is  in  effect  for 
the  1988  crop  of  ELS  cotton,  the  national 
program  acreage,  program  allocation 
factor,  and  voluntary  reduction 
provisions  of  section  103(h)  of  the  1949 
Act  will  not  be  applicable  to  such  crop. 
The  individual  farm  program  acreage 
shall  be  the  acreage  planted  on  the  farm 
to  ELS  cotton  for  harvest  within  the 
permitted  ELS  cotton  acreage 
established  for  the  farm  under  the  ALP. 

The  need  for  an  ALP  for  the  1988  crop 
of  ELS  cotton  will  depend  upon  the 
projected  level  of  ending  stocks  for  the 
1987-88  marketing  year  and  the  likely 
demand  for  ELS  cotton  in  1988-89. 
Estimates  as  of  August  1987  indicate 
that  production  may  equal  utilization  in 
1987-88.  resulting  in  ending  stocks  of  an 
estimated  69.000  bates,  4,000  bales 
above  the  desirable  level  of  65,000  bales. 
Demand  for  the  1988-89  season  is 
projected  to  drop;  therefore,  some 
reduction  in  production  may  be  needed 
to  keep  stocks  near  the  65,000-bale  level. 
Options  under  consideration  at  this  time 
include  a  5-percent  ALP,  a  10-percent 
.•\LP  and  a  15-percent  ALP.  However, 
future  developments  in  weather 
conditions,  market  trends,  and 
projections  of  supply  and  use  could 
affect  the  suitability  of  various 
production  adjustm.ent  programs. 
Options  considered  at  the  final 
determination  stage  may  vary 
depending  upon  conditions  in  existence 
and  information  available  at  that  time. 

Interested  persons  are  encouraged  to 
comment  on  whether  an  ALP  should  be 
implemented  for  the  1988  crop  of  ELS 
cotton,  and.  if  so,  the  appropriate 
percentage  level  of  such  limitation. 

f.  Land  Diversion  Proi^rcm.  Section 
104ih)(8)(B)  of  the  1949  Act  provides  that 
the  Secretary  may  make  land  diversion 
payments  to  producers  of  ELS  cotton, 


whether  or  not  an  ALP  for  ELS  cotton  is 
in  effect,  if  the  Secretary  determines  that 
such  land  diversion  payments  are 
necessary  to  assist  in  adjusting  the  total 
national  acreage  to  desirable  goals. 
Such  land  diversion  pajTnents  shall  be 
made  to  producers  who  devote  to 
conservation  uses  an  acreage  of 
cropland  on  the  farm  in  accordance  with 
land  diversion  contracts  entered  into  by 
the  Secretary  with  such  producers.  The 
amounts  payable  to  producers  under 
land  diversion  contracts  may  be 
determined  through  the  submission  of 
bids  for  such  contracts  by  producers  or 
in  such  manner  as  the  Secretary 
determines  appropriate. 

Interested  persons  are  encouraged  to 
address  the  need  for  a  land  diversion 
program  and  the  appropriate  terms  and 
conditions  of  such  a  program. 

g.  Loan  Level  for  ELS  Seed  Cotton. 
Section  103(h)(17)  of  the  1949  Act 
provides  that  in  order  to  assist 
producers  in  the  orderly  ginning  and 
marketing  of  their  ELS  cotton 
production,  the  Secretary  shall  make 
recourse  loans  available  to  such 
producers  on  seed  cotton  in  accordance 
with  authority  vested  in  the  Secretary 
under  the  Charter  Act.  Consideration  is 
being  given  to  the  level  at  which  loans 
should  be  made  available  for  seed 
cotton  under  the  1988  program.  The  loan 
level  presently  being  considered  for 
seed  cotton  is  100  percent  of  the  loan 
level  which  is  applicable  for  lint  cotton. 
Such  loans  would  be  made  on  the  value 
of  the  seed  cotton  adjusted  to  a  lint 
basis. 

Comments  from  interested  persons 
are  requested  on  the  appropriate  loan 
level  for  seed  cotton  and  the  method  of 
adjustment  of  the  value  of  such  cotton  to 
a  lint  basis  for  the  purpose  of 
determining  loan  value, 

h.  Other  Rejated  Provisions.  A 
number  of  other  determinations  must  be 
made  in  order  to  carry  out  the  ELS 
cotton  loan  program  such  as:  (1) 
Commodity  eligibility;  (2)  micronaire 
discounts;  (3)  loan  levels  for  the 
individual  qualities  of  1988-crop  ELS 
cotton;  and  (-l)  such  other  provisions  as 
may  be  necessary  to  carry  out  the 
program. 

Consideration  will  be  given  to  any 
data,  views  and  recommendations  that 
may  be  received  relating  to  the  above 
items.  I 

Authority:  Sdc.  103(h)  of  the  Agriculture 
Act  of  1949,  as  amended,  97  Stat.  494  (7  U.S.C. 
1444(h));  sees.  4  and  5  of  the  Commodity 
Credit  Corporation  Charter  Act.  as  amended. 
62  Stat.  1070,  as  amended.  1072  (15  U.S.C 
714b  and  714c), 


Signed  at  Washington.  DC.  on  August 
1987. 

Vem  Neppi. 

Acting  Executive  Vice  President,  Commodity 

Credit  Corporation. 

[FR  Doc.  87-20140  Filed  a-&-87;  8:45  am] 

BILUNG  CODE  34ia-05-M 


Forest  Service 

Tongass  Forest  Land  and  Resource 
Management  Plan 

agency:  Forest  Service,  USDA. 
ACTION:  .Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Department  of 
Agriculture,  Forest  Service  will  prepare 
an  Environmental  Impact  Statement 
regarding  a  proposal  to  revise  the  Forest 
Land  and  Resource  Management  Plan 
for  the  Tongass  .National  Forest  (Region 
lO-Alaska). 

Responsible  Official:  Michael  A. 
Barton,  Regional  Forester,  Alaska 
Region,  Juneau,  Alaska. 

Public  Participation;  Comments 
concerning  the  scope  of  the  analysis  and 
the  issues  to  be  addressed  will  be 
requested  in  the  fall  of  1987  through 
formal  public  participation,  at  which 
time  the  process  used  to  revise  a  Forest 
Land  and  Resource  Management  Plan 
will  be  presented.  A  newsletter  and 
other  media  sources  will  be  used  to 
notify  the  public  of  scheduled  meeting 
tim.es,  dates,  and  locations.  Those 
interested  in  receiving  the  newsletter 
are  invited  to  write  to  the  individual 
listed  below  and  request  they  be  added 
to  the  Forest  Plan  mailing  list. 

Information  Contact:  Written 
questions,  comments  and  suggestions 
concerning  the  scope  of  the  analysis,  the 
issues  to  be  addressed,  and/or  the 
proposed  action  are  to  be  sent  to; 
Donald  C.  Lyon,  Forest  Plan 
Interdisciplinary  Team  Leader,  8465  Old 
Dairy  Road.  Juneau,  Alaska  99801. 
(Telephone  907/789-3111), 

Purpose  for  the  Action:  The  National 
Forest  Management  Act  of  1976  directs 
the  Forest  Service  to  prepare  Forest 
Land  and  Resource  Management  Plans 
(hereafter  referred  to  as  P'orest  Plans) 
for  National  Forest  System  lands.  The 
Tongass  Forest  Plan  was  completed  in 
March  1979,  and  amended  in  July  1986. 
The  National  Forest  Management  Act 
implementing  Regulations  (36  CFR  Part 
219),  slate; 

A  forest  plan  shall  ordinarily  be  revised  on 
a  10-year  cycle  or  at  least  every  15  years.  It 
may  also  be  revised  whenever  the  Forest 
Supervisor  determines  that  conditions  or 
demands  in  the  area  covered  by  the  plan 
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have  changed  significanllv. . .  (36  CFR 
219.11(g)). 

The  intended  purpose  of  this  action  is 
to  complete  a  revision  of  the  forest  plan 
according  to  the  ordinary  10-  to  IS-year 
cycle.  The  process  will  include  an 
assessment  of  the  degree  to  which 
conditions  and  demands  have  changed 
since  the  forest  plan  was  first  developed 
in  1979,  and  then  amended  in  1986,  to 
assist  in  determining  the  degree  to 
which  the  e.\isting  plan  should  be 
revised.  A  range  of  Forest  Plan 
alternatives  will  be  formulated  and 
considered.  One  of  these  alternatives 
will  be  referred  to  as  the  "No  Change" 
alternative  and  will  be  basf^d  upon 
current  direction,  as  amended,  and 
projected  into  the  future.  Other 
alternatives  will  be  formulated  and 
evaluated  based  upon  the  public  issues, 
management  concerns,  and  resources 
use  and  development  opportunities 
identified  through  public  participation. 
During  the  revision  process,  and  until  a 
revised  Forest  Plan  is  approved  under  36 
CFR  219.10(c)(1).  the  amended  Forest 
Plan  will  remain  in  effect  and  continue 
to  be  implemented. 

Public  Participation 

Public  participation  activities  will  be 
used  throughout  the  planning  process, 
beginning  with  this  Notice  of  Intent,  the 
issuance  of  a  newsletter,  notices  to  the 
news  media,  and  public  presentations 
intended  to: 

1.  Describe  the  affected  area,  the 
process  for  revising  the  amended  Forest 
Plan,  and  the  types  of  issues  expected  to 
be  addressed. 

2.  Describe  the  anticipated  public 
participation  activities  and  identify  the 
times,  dates,  and  locations  of  activities 
already  scheduled. 

3.  Identify  the  Forest  Service  official 
who  may  be  contacted  for  further 
information. 

The  public  scoping  process  for  the 
revision  begins  with  this  Notice  of 
Intent.  Further  public  participation 
activities  will  be  initiated  by  the  Forest 
Supervisors  during  the  scoping  process 
(40  CFR  1501  7)  when  the  Forest  Service 
will  seek  information,  comments,  and 
assistance  from  Federal,  State,  and  local 
agencies  and  other  individuals  or 
organizations  who  may  be  interested  in 
or  affected  by  the  land  management 
activities  on  the  Tongass  National 
Forest.  The  public  scoping  process  is 
intended  to; 

1.  Describe  the  revision  process  to  the 
interested  public. 

2.  Identify  public  issues,  management 
concerns,  and  resource  use  and 
development  opportunities  (commonly 
referred  to  as  "issues"). 
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3.  Determine  which  of  the  issues  will 
be  addressed  in  detail  during  the 
revision  process  and  which  of  the  issues 
have  already  been  adequately  covered 
by  a  relevant  and  previous 
environmental  analysis. 

4.  Identify  the  information  needed  to 
adequately  address  the  issues. 

5.  Determine  potential  cooperating 
agencies  and  task  assignments. 

The  information,  comments,  and 
assistance  provided  during  the  scoping 
process  will  be  used  later  in  the 
planning  process  to  analyze  the 
management  situation,  formulate 
alternatives,  estimate  the  effects  of 
implementing  the  different  alternatives, 
and  prepare  the  draft  Environmental 
Impact  Statement  (DEIS).  Further  public 
participation  activities  will  be 
conducted  following  the  issuance  of  the 
DEIS  and  draft  Forest  Plan  in  order  to 
provide  the  interested  public  an 
opportunity  to  review  and  comment. 
Throughout  the  process,  the  public  will 
be  advised  of  the  location  and 
availability  of  documents  pertaining  to 
the  planning  process. 

Cooperating  .'\gencies 

The  State  of  Alaska,  through  such 
agencies  as  it  deems  appropriate,  will  be 
invited  to  participate  as  a  cooperator  in 
the  revision  of  the  Forest  Plan.  Federal 
agencies  that  have  jurisdiction  by  law  or 
special  expertise  with  respect  to  any 
environmental  impact  involved  with  this 
proposal  will  be  invited  to  participate  as 
cooperating  agencies. 

Review  of  the  Environmental  Impact 
Statement 

The  DEIS  is  expected  to  be  filed  with 
the  Environmental  Protection  Agency 
(EPA)  and  to  be  available  for  public 
review  by  December  1989.  At  that  time, 
EPA  will  publish  a  notice  of  availability 
of  the  DEIS  in  the  Federal  Register.  The 
comment  period  on  the  DEIS  and  draft 
Forest  Plan  will  be  90  days  from  the  date 
the  EPA's  notice  of  availability  appears 
in  the  Federal  Register.  During  the 
review  period,  the  Forest  Supervisors 
will  publicize  and  hold  public 
participation  activities  in  order  to  obtain 
adequate  public  comment.  It  is  very 
important  that  reviewers  participate  at 
that  time.  To  be  the  most  helpful, 
comments  on  the  DEIS  should  be  as 
specific  as  possible  and  may  address  the 
adequacy  of  the  statement  or  the  merits 
of  the  alternatives  discussed  (see  The 
Council  on  Environmental  Quality 
(CEQ)  Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Envirnmental  Policy  Act  at  40  CFR 
1503.3). 

In  addition.  Federal  court  decisions 
have  established  that  reviewers  of 


DEIS's  must  structure  their  participation 
in  the  envi-onmental  review  of  the 
proposal  so  that  it  is  meaningful  and 
alerts  an  agency  to  the  reviewers" 
position  and  contentions.  Vermont 
Yankee  Nuclear  Power  Corp.  v.  NRDC. 
435  U.S.  519,  553  (1978).  NEPA  case  law 
supports  the  proposition  that 
environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  if  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  (FEIS).  Wisconsin 
Heritages.  Inc.  v.  Harris.  490  F.  Supp. 
1334. 1338  (E.D.  Wis.  1980).  The  reason 
for  this  is  to  ensure  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  FEIS. 

After  the  comment  period  ends,  the 
comments  will  be  analyzed  and 
considered  by  the  Forest  Service  in 
preparing  the  final  Environmental 
Impact  Statement  (FEIS).  The  FEIS  is 
scheduled  to  be  completed  by  December 
1990.  The  Forest  Service  is  required  to 
respond  in  the  FEIS  to  the  comments 
received  (40  CFR  1503.4).  The 
responsible  official  will  consider  the 
comments,  responses,  disclosure  of 
environmental  consequences,  and 
applicable  laws,  regulations,  and 
policies  in  making  a  decision  regarding 
the  Forest  Plan  alternative  selected.  The 
responsible  official,  in  selecting  an 
alternative,  will  document  the  decision 
and  rationale  in  the  Record  of  Decision. 
That  decision  will  be  subject  to  appeal 
under  36  CFR  211.18. 

Dated:  August  28, 1987. 
G.  Lynn  Sprague, 

Deputy  Regional  Forester. 

|FR  Doc.  87-20703  Filed  9-9-fi7:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  National  Telecommunications 

and  Information  Administration 
Title:  Public  Telecommunications 

Facilities  Program  Grant  Monitoring 
Form  Number  Agency — SF  269,  270,  272, 

1194,  CD  442;  OMB^-0660-0001 
Type  of  Request:  Extension  of  the 

expiration  date  of  a  currently 

approved  collection 


BEST  COPY  AVAILABLE 
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Buidt^n:  2.040  respondents;  8,295 
reporting  and  recordkeeping  hours 

Nf'i'ds  and  L'si's:  The  Public 

Droadcasting  .'Xct  authorizes  grants  to 
be  awarded  for  the  planning  and 
construction  of  public 
telecommunications  facilities.  In  order 
to  monitor  the  use  of  grant  funds  and 
process  payment  requests,  grantees 
are  required  to  submit  certain  reports 
and  forms  periodically- 

Affectod  Public:  State  or  local 

governments:  non-profit  institutions 

Fivquency:  Quarterly,  annually, 
recordkeeping 

Rfspondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit 

OMB  Dosk  Officer:  Sheri  Fox,  395-3785 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
c.liiing  or  writing  DOC  Clearance 
Officer.  Edward  Michals,  (202)  377-3271. 
LJt'partment  of  Commerce,  Room  6622, 
■14th  and  Constitution  Avenue  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Sheri  Fox.  OMB  Desk  Officer.  Room 
3235.  New  Executive  Officer  Building, 
Washington,  DC  20503. 

D.Tcil  September 3, 1987. 
Ldward  Michals, 

Depurtnwntal  Clearance  Officer.  Office  of 
Manngewent  and  Organization. 
|FR  Doc.  87-20725  Filed  9-9-87;  8:45  am| 

BILLING  CODE   35'0-CW-M 


Foreign-Trade  Zones  Board 
I  Docket  No.  14-87! 

Foreign-Trade  Zone  26,  Atlanta,  GA; 
Application  for  Reorganization 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Georgia  Foreign-Trade 
Zone,  Inc..  (GFTZ),  grantee  of  Foreign- 
Trade  Zone  26  in  Atlanta.  Georgia. 
requesting  authority  to  reorganize  and 
relocate  its  zone  project.  The  application 
was  submitted  pursuant  to  the 
provisions  of  the  Foreign-Trade  Zones 
Act.  as  amended  (19  U.S.C.  eia-Blu], 
nnd  the  regulations  of  the  Board  (15  CFR 
Fart  400).  It  was  formally  filed  on 
Aucust  27.  1S87. 

On  January  17, 1977,  the  Board 
authorized  GFTZ  to  establish  a  foreign- 
trade  zone  project  in  the  Atlanta  Port  of 
F.ntry  area  (Board  Order  115.  42  FR  4186, 
1  /24/~7).  The  zone  is  located  on  33  acres 
within  a  1200-acre  industrial  park  in 
Shenandoah.  Coweta  County.  Georgia. 
some  23  miles  southwest  of  Atlanta. 
Zone  operations  at  the  site  were 
suspended  in  September  1985. 


The  reorganization  would  involve 
relocating  the  zone  to  a  300-acre  site 
adjacent  to  Atlanta's  Hartsfield 
International  Airport  in  Clayton  and 
Fulton  Counties.  The  site  is  bounded  by 
1-75, 1-285  and  U.S.  Highway  19-^1,  and 
on  the  east  by  the  airport's  runways. 
The  site,  known  as  the  Atlanta 
Tradeport,  is  owned  by  the  Wilma 
Tradeport  Joint  Venture,  a  Georgia 
general  partnership,  and  will  be 
operated  by  one  of  its  subsidiaries, 
Wilma  Foreign-Trade  Zone,  Inc.  No 
approvals  for  manufacturing  operations 
are  being  sought  at  this  time. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of;  Joseph  E.  Lowry 
(Chairman),  Foreign-Trade  Zone  Staff, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230:  Howard 
Cooperman,  Deputy  Assistant  Regional 
Commissioner.  U.S.  Customs  Service, 
Southeast  Region,  99  Southeast  Fifth 
Street,  Miami,  Florida  33131-2595;  and 
Colonel  C.  Hilton  Dunn,  Jr.,  District 
Engineer,  U.S.  Army  Engineer  District 
Mobile,  P.O.  Box  2288,  Mobile.  Alabama 
2662&-0001. 

Comments  concering  the  proposed 
zone  reorganization  are  invited  in 
writing  from  interested  parties  and 
organizations.  They  should  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  address  below  and 
postmarked  on  or  before  October  23, 
1987, 

A  copy  of  the  application  is  available 
for  public  inspection  at  each  of  the 
following  locations; 
U.S.  Department  of  Commerce,  District 

Office,  Suite  504, 1365  Peachtree 

Street,  NE..  Atlanta,  Georgia  30309. 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board, 

Department  of  Commerce,  Room  1529, 

14th  and  Pennsylvania  Avenue,  NW., 

Washington,  DC  20230. 

Dated:  September  3, 1987. 
John  ].  Da  Ponte,  Jr., 

Executive  Secretary. 

|FR  Doc.  87-20B18  Filed  9-9-87;  8:45  am) 

BILUNG  CODE  3S1(M}S-M 


Minority  Business  Development 
Agency 

AGENCY:  .Minority  Business 
Development  Agency,  Commerce. 
action:  Notice. 

summary:  The  Minority  Business 
Development  Agency  (MBDA)  is 
extending  the  closing  date  from 
September  21, 1987  to  October  1, 1987 


for  the  announcement  to  solicit 
competitive  applications  under  its 
Minority  Business  Developm.ent  Center 
program  to  operate  a  MBDC  for  a  three 
(3)  year  period,  starting  January  1, 1988 
to  December  31, 1988  m  the  New 
England  Standard  Metropolitan 
Statistical  Area  (SMSA)  excluding  the 
state  of  Connecticut.  Refer  to  the 
Federal  Register  dated  August  18,  1987 
Vol.  52,  No.  159.  page  30943. 
Levi  Pace,  I 

Chief.  Business  Developwent  Group,  A'eiv 
York  Regional  Officd 

Date;  September  2, 1987. 

|FR  Doc.  87-20697  Filed  9-9-87;  8:45  am) 
BILUNG  CODE  3510-21-M 


National  Oceanic  and  Atmospheric 

Administration 

North  Pacific  Fishery  Management 
Council;  Amended  Meeting  Notice 

AGENCY:  National  Marine  Fisherii;s 
Service.  NO.'\A,  Commerce. 

The  dates  and  location  as  published 
in  the  Federal  Register  (52  FR  32959, 
September  1, 1987)  for  separate  public 
meetings  of  the  North  Pacific  Fishery 
Management  Councils  Crab 
Management  and  Bycatch  Committees 
have  been  changed  as  follows; 

Crab  Management  Committee — From 
September  21. 1987,  in  Anchorage.  AK, 
to  September  14  at  the  National  Marine 
Fisheries  Service.  Northwest  and  Alaska 
Fisheries  Center.  7600  San  Point  Way, 
N.E.,  Room  2079,  Building  4,  Seattle, 
WA. 

Bycatch  Committee — From  September 
25, 1987,  in  Anchorage,  AK.  to 
September  15-17  at  the  National  Marine 
Fisheries  Service.  .Northwest  and  Alaska 
Fisheries  Center,  7600  Sand  Point  Way. 
N,E„  Room  2079,  Building  4,  Seattle, 
WA. 

All  other  information  as  published 
originally  remains  unchanged. 

For  further  information  contact  the 
North  Pacific  Fishery  Management 
Council,  P.O.  Box  103136,  Anchorage, 
AK  99510;  telephone;  (907)  274-4563. 

Date:  September  3. 1987, 
James  E.  Douglas,  |t., 

Deputy  Assistant. Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  87-20858  Filed  9-9-87;  8:45  amj 
BILLING  CODE  3610-22-M 


South  Atlantic  Fishery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 
Service,  NO.AA,  Commerce. 
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The  South  Atlantic  Fishery 
Management  Councii's  Scientific  and 
Statistical  Committee  will  convene  a 
public  meeting  on  September  23.  1987,  at 
1  p.m.  at  the  Council's  Headquarters 
(address  below),  and  adjourn  at  noon, 
September  25,  to  discuss  plan 
development  format  and  operational 
guidelines,  the  Spiny  Lobster  and 
Swordfish  Fishery  Management  Plans, 
the  mackerel  charterboat  e\  aluation 
study,  fish  traps,  and  other  fishery 
management  business.  A  detailed 
agenda  will  be  available  to  the  pubhc  on 
or  about  September  14, 1987. 

For  further  information  contact  Robert 
K.  Mahood.  Executive  Director.  South 
Athintic  Fishery  .Management  Council. 
One  Southpark  Circle.  Suite  306, 
Charleston,  SO  29407:  telephone;  (803) 
571-4366. 

Dale:  September  3, 1987. 
James  E.  Douglas,  jr., 

Aipi/fy  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 
[FR  Doc.  87-20859  Filed  9-9-87;  8:45  am] 

BILLING  CODE   3610-22-M 
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Western  Pacific  Fishery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 
Service.  NO.AA.  Commerce. 

The  Western  Pacific  Fishery 
Management  Council  will  convene  its 
59th  public  meeting  at  10  a.m.. 
September  21,  1987,  and  on  September 
22  from  9  a.m.  to  noon  at  the  State 
Department  of  Land  and  Natural 
Resources.  Board  Room,  1151 
Punchbowl  Street,  Honolulu,  HI.  The 
Council  also  will  convene  a  closed 
session  (not  open  to  the  public), 
September  21  from  8:30  a.m.  to  9:30  a.m. 
to  discuss  personnel  matters. 

The  September  21  session  will  include 
discussion  of  routine  fisheries  reports 
from  state,  territorial,  and  Federal 
Government  representatives  on  the 
Council,  from  private  sector  Council 
members  from  Hawaii.  Guam  and 
American  Samoa,  and  from  the  observer 
from  the  Commonwealth  of  the 
Northwestern  Mariana  Islands.  Election 
of  officers  for  1987-1988  will  be  held, 
members  will  be  appointed  to  standing 
committees,  and  a  chairman  for  each 
committee  will  be  named.  The  Council's 
Ad  Hoc  Committee  on  Advisory  Panel 
review  will  make  recommendations  to 
the  full  Council.  The  Council  will  review 
the  updated  handbook  on  its  operating 
policies  and  procedures,  and  also  will 
review  and  make  recommendations  to 
the  revised  601  regulations  and 
guidelines  that  are  to  be  followed  by  the 
Regional  Fishery  Management  Councils. 


The  September  22  session  will  begin 
with  a  report  from  the  Precious  Corals 
Plan  Monitoring  Team  on  unresolved 
management  issues  for  the  proposed 
amendment  to  the  Plan:  (1)  quota  for 
selecting  harvesting  method  and  (2) 
whether  or  not  to  include  dead  coral  in 
the  harvesting  quotas.  The  Council  also 
will  review  the  status  of  amendments  to 
the  Crustaceans  and  Bottomfish  Fishery 
Management  Plans,  as  other  projects 
and  elements  of  the  Councils  program. 

For  further  information  contact  Kitty 
Simonds.  Executive  Director.  Western 
Pacific  Fishery  .Management  Council, 
1164  Bishop  Street,  Room  1405. 
Honolulu,  HI  96813:  telephone:  (808)  523- 
1368  or  FFS  541-1974. 

Dale:  September  3. 1987. 
James  E.  Douglas.  Jr., 

Deputy  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 
[PR  Doc  87-20880  Filed  9-9-87:  8:45  am) 

BILLING  CODE  3610-22-M 


Marine  Mammals;  Issuance  of  Permit 
to  Dr.  Steven  L.  Swartz  and  Dr.  Randall 
S.  Wells 

On  February  20.  1987.  notice  was 
published  in  the  Federal  Register  (52  FR 
5326)  that  an  application  had  been  filed 
by  Dr.  Steven  L.  Swartz  and  Dr.  Randall 
S.  Wells  for  a  permit  to  take  humpback 
[Megaptera  novaeangliae],  blue 
[Balaenuptera  muscu/us],  and  fin 
whales  (Balaenoptera physalus)  for 
scientific  research. 

Notice  is  hereby  given  that  on 
September  4.  1987  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  (16  U.S.C.  1361-1407)  and 
the  Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543).  the  National  Marine 
Fisheries  Service  issues  a  Permit  for  the 
above  taking  subject  to  certain 
conditions  set  forth  therein. 

Issuance  of  this  Permit  as  required  by 
the  Endangered  Species  Act  of  1973  is 
based  on  a  finding  that  such  Permit;  (1) 
was  applied  for  in  good  faith;  (2)  will  not 
operate  to  the  disadvantage  of  the 
endangered  species  which  is  the  subject 
of  this  Permit;  and  (3)  will  be  consistent 
with  the  purposes  and  policies  set  forth 
in  Section  2  of  the  Endangered  Species 
Act  of  1973.  This  Permit  was  also  issued 
in  accordance  with  and  is  subject  to 
Parts  220-222  of  Title  50  CFR,  the 
National  Marine  Fisheries  Service 
regulations  governing  endangered 
species  permits. 

This  permit  is  available  for  review  in 
the  following  offices: 

Office  of  Protected  Resources  and 
Habitat  Programs.  1825  Connecticut 
Avenue.  NW..  Room  805.  Washington, 
DC:  and 


Director.  Southwest  Region,  National 
Marine  Fisheries  Service,  300  S.  Ferry 
Street.  Terminal  Island,  California 
90731-7415. 

Date:  September  4.  1987. 
Henry  R.  Beasley, 

Director.  International  Affairs.  National 
Marine  Fisheries  Service. 
[FR  Doc  8:'-20861  Filed  9-9-87;  8:45  am] 
BILLING  CODE  3S10-22-M 


Marine  Mammals;  Issuance  of  Permit 
to  the  Aquarium  of  Niagara  Falls 
(P99C) 

On  July  10,  1987,  notice  was  published 
in  the  Federal  Register  (52  FR  26056)  that 
an  application  had  been  filed  by  the 
Aquarium  of  Niagara  Falls,  701 
Whirlpool  Street.  Niagara  Falls.  New 
York  14301,  for  a  permit  to  take  three  (3) 
Atlantic  bottlenose  dolphins  [Tursiops 
truncatus]  for  public  display. 

Notice  is  hereby  given  that  on 
September  4, 1987  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  the  National  Marine  Fisheries 
Service  issued  a  Permit  for  the  above 
taking  subject  to  certain  conditions  set 
forth  therein. 

The  Permit  is  available  for  review  by 
interested  persons  in  the  following 
offices: 

Office  of  Protected  Resources  and 
Habitat  Programs,  National  Marine 
Fisheries  Service,  1825  Connecticut 
Avenue.  NW..  Rm.  805,  Washington,  DC; 

Director  Northeast  Region,  National 
Marine  Fisheries  Service.  14  Elm  Street. 
Federal  Building,  Gloucester. 
Massachusetts  01930;  and 

Director,  Southeast  Region,  National 
Marine  Fisheries  Service,  9450  Roger 
Boulevard,  St.  Petersburg.  Florida  33702. 

Dated:  September  4, 1987 
Henr>  R.  Beasley 

Director  Office  of  International  Affairs 
Notional  Marine  Fisheries  Serxice. 
[FR  Doc  87-20862  Filed  9-9-87;  8:45  am) 
BILLING  CODE  3S10-22-M 


National  Technical  Information 

Service 

Intent  To  Grant  Co-Exclusive  Patent 
License;  Cancer  Prognostics.  Inc.  et  al 

The  National  Technical  Information 
Service  (NTIS).  U.S.  Department  of 
Commerce,  intends  to  grant  to  Cancer 
Prognostics  Inc..  having  a  place  of 
business  at  1250  Broadway.  New  York. 
NY  10001,  and  American  Biosystems, 
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Inc.,  Marine  on  St.  Croix,  MN,  a  co- 
exclusive  right  in  the  United  States  to 
practice  the  invention  embodied  in  U.S. 
Patent  Application  S.  N.  6-314.477, 
"Vitro  Cellular  Interaction  With  Amnion 
Membrane  Substrate."  The  patent  rights 
in  this  invention  will  be  assigned  to  the 
United  States  of  America,  as 
represented  by  the  Secretary  of 
Commerce. 

The  intended  exclusi\  e  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7  The  intended  license 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
Notice,  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  intended  license  would  not 
serve  the  public  interest. 

Inquiries,  comments  and  other 
materials  relating  to  the  intended 
license  must  be  submitted  to  Papan 
Devnani,  Director,  Office  of  Federal 
Patent  Licensing,  NTIS.  Box  1423, 
Springfield,  VA  22151. 
Douglas  ].  Campion, 

Associate  Director,  Office  of  Federal  Patent 
Licensing.  National  Technical  Information 
Service.  U.S.  Department  of  Commerce. 
I  PR  Doc.  87-20704  Filed  9-9-87;  8:45  am) 
e^UJNG  COOe  3510-04-W 


Notice  of  Intent  To  Grant  Co-Exclusive 
Patent  License;  Cyclex,  Inc.  et  al. 

The  National  Technical  Information 
Service  (NTIS),  U.S.  Department  of 
Commerce,  intends  to  grant  to  Cyclex 
Inc.,  of  Los  Altos,  CA  94002,  and 
rharmatec.  Inc.,  of  Alachua,  PL  32615,  a 
co-exclusive  right  in  the  United  States  to 
practice  the  invention  embodied  in  U.S. 
Patent  Application  S.N.  6-738.749. 
"Pharmaceutical  Preparation  Containing 
Cyclodextrin  Derivatives."  The  patent 
rights  in  this  invention  will  be  assigned 
to  the  United  States  of  America,  as 
represented  by  the  Secretary  of 
Commerce. 

The  intended  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7.  The  intended  license 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
Notice.  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  intended  license  would  not 
serve  the  public  interest. 

Inquiries,  comments  and  other 
materials  relating  to  the  intended 
license  must  be  submitted  to  Papan 
Devnani,  Director,  Office  of  Federal 


Patent  Licensing,  NTIS,  Box  1423, 
Springfield,  VA  22151. 
Douglas  ].  Campion, 

Association  Director,  Office  of  Federal  Patent 
Licensing,  National  Technical  Information 
Service,  U.S.  Department  of  Commerce. 
\m  Doc.  87-20705  Filed  9-9-67;  8:45  am) 

BILLING  COOE  S510-04-M 


Travel  and  Tourism  Administration 

Meeting;  Travel  and  Tourism  Advisory 
Board        i 

Pursuant  to  section  10(a){2]  of  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  (App.  1976)  notice  is  hereby  given 
that  the  Travel  and  Tourism  Advisory 
Board  of  the  U.S.  Department  of 
Commerce  will  meet  on  September  28, 
1987,  9:00  a.m.  at  the  British  Tourist 
Authority,  24  Grosvenor  Gardens, 
London  SWIW  OET,  England, 

Established  March  19, 1982,  the  Travel 
and  Tourism  Advisory  Board  consists  of 
15  members,  representing  the  major 
segments  of  the  travel  and  tourism 
industry  and  state  tourism  interests,  and 
includes  one  member  of  a  travel  labor 
organization,  a  consumer  advocate,  an 
academician  and  a  financial  expert. 

Members  advise  the  Secretary  of 
Commerce  on  matters  pertinent  to  the 
Department's  responsibihties  to 
accomplish  the  purpose  of  the  National 
Tourism  Policy  Act  (Pub.  L.  97-63),  and 
provide  guidance  to  the  Assistant 
Secretary  for  Tourism  Marketing  in  the 
preparation  of  aiuiual  marketing  plans. 

Agenda  items  are  as  follows: 

I  Call  to  Order 

II.  Introduction  of  Board  Members 

A.  Review  of  new  administrative 
procedures 

B.  Election  of  Vice  Chairman 

III.  Approval  of  the  Minutes 

A.  Approval  of  Draft  Resolution 

IV.  Old  Business 

A.  Marketing  Operations 

B.  Marketing  Initiatives 

C.  International  Marketing  Conference 

D.  Subcommittee  reports  on  Visa  Waiver 
and  User  Fees 

IV.  New  Business 

A.  Foreign  Economic  Trends 

B.  Sectoral  Review  on  Tourism  for  Uruguay 
Round 

C.  1994  Soccer  Proposal 

D.  USTTA  Budget  '88 

V.  Miscellaneous 

A.  Establish  next  meeting  date 

VI.  Adjournment 

A  limited  number  of  seats  will  be 
available  to  observers  from  the  public 
and  the  press.  The  public  will  be 
permitted  to  file  written  statements  with 
the  Committee  before  or  after  the 
meeting.  To  the  extent  time  is  available, 


the  presentation  Marketing  of  oral 
statements  is  allowed. 

Karen  M.  Cardran.  Committee  Control 
Officer.  United  States  Travel  and 
Tourism  Administration.  Room  1865, 
U.S.  Department  of  Commerce. 
Washington,  DC  20230  (telephone:  202- 
377-0140)  will  respond  to  public 
requests  for  information  about  the 
meeting. 
Donna  Tuttle, 
Under  Secretary  for  Travel  and  Tourism.  U.S. 
Department  of  Commerce. 
|FR  Doc.  87-20781  Filed  9-9-87;  8:45  am) 
eiLLING  CODE  3510-11-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Establishment  of  a  New  Import  Limit 
for  Certain  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  In 
Bangladesh 

September  4.  1987. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA).  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  September 
11, 1987.  For  further  information  contact 
Kimbang  Pham,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)377^212.  For  information  on  the 
quota  status  of  this  limit,  please  refer  to 
the  Quota  Status  Reports  which  are 
posted  on  the  bulletin  boards  of  each 
Customs  port.  For  information  on 
embargoes  and  quota  reopenings,  please 
call  (202)  377-3715. 

Summary 

In  the  letter  published  below,  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
directs  the  Commissioner  of  Customs  to 
establish  a  new  import  restraint  limit  for 
man-made  fiber  textile  products  in 
Category  645/646,  produced  or 
manufactured  in  Bangladesh. 

Background 

A  CITA  directive  dated  June  10, 1987 
(52  PR  22668)  established  an  import 
restraint  limit  for  man-made  fiber  textile 
products  in  Category  645/646,  produced 
or  manufactured  in  Bangladesh  and 
exported  during  the  twelve-month 
period  which  began  on  October  30, 1986 
and  extends  through  October  29,  1987. 

The  Governments  of  the  United  States 
and  Bangladesh  have  agreed  in 
consultations  to  further  amend  their 
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Bilateral  Cotton  and  Man-Made  Fiber 
Textile  Agreement  of  February  19  and 
24, 1986,  as  amended,  to  establish  a  new 
limit  for  man-made  fiber  sweaters  in 
Category  645/646.  produced  or 
manufactured  in  Bangladesh  and 
exported  during  the  fifteen-month  period 
which  began  on  November  1.  1986  and 
extends  through  January  31. 1988. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13.  1982  (47  FR  55"09.|,  as 
amended  on  April  7,  1983  (48  FR  15175). 
May  3.  1983  (49  FR  19924].  DecRmber  14, 
1983.  (48  FR  55607),  December  30.  1983 
(48  FR  57584).  April  4.  1984  (49  FR 
13397).  June  28.  1984  (49  FR  26622).  July 
16.  1984  (49  FR  28754).  November  9.  1984 
(49  FR  44782).  )a!v  14.  1986  (51  FR  25386). 
July  29.  1966  (51  FR  27068)  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1987). 

Adoption  by  the  United  States  of  the 
Harmonized  Commodity  Code  (FlCC) 
may  result  in  some  changes  in  the 
categorization  of  textile  products 
covered  by  this  notice.  Notice  of  any 
necessary  adjustments  to  the  limits 
affected  by  adoption  of  the  HCC  will  be 
published  in  the  Federal  Register. 
Arthur  Caret, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
Septt-mber  4,  1987. 

Committee  for  the  Implementdtion  of  Textile 
Agreements 

Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington. 
DC.  20229. 

Dear  Mr.  Commissioner:  The  directive, 
amends  but  does  not  cancel,  the  directive  of 
|une  10.  1987  from  the  Chairman  of  the 
Committee  for  the  Implementation  of  Textile 
Agreements,  which  established  a  restraint 
limit  for  certain  man-made  fiber  textile 
products  in  Category  64.S/646.  produced  or 
manufactured  in  Bangladesh  and  exported 
during  the  twelve-month  period  which  began 
on  October  30.  1986  and  extends  through 
October  29.  1987. 

Effective  on  September  11.  1987.  the 
directive  of  [une  10.  1987  is  hereby  amended 
to  include  a  new  limit  for  man-made  fiber 
textile  products  in  Category  645/646. 
produced  or  manufactured  in  Bangladesh  and 
exported  during  the  new  restraint  period 
which  began  on  November  1.  1986  and 
extends  through  January  31,  1988.  at  a  level  of 
227.500  dozen'. 

Textile  products  in  Category  645/646  which 
have  been  exported  to  the  United  States  prior 
to  November  1.  1986  shall  not  be  subject  to 
this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  Slates  for  consumption 


'  The  limit  has  not  been  adjuslcd  to  Hrcoimt  for 
any  imports  exported  after  October  31. 19H6. 


to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
Arthur  Garel, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc  87-20853  Filed  »-9-87:  8:45  am) 
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Continuation  of  an  Import  Restraint 
Limit  and  Cancellation  of  Staged  Entry 
tor  Certain  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
the  People's  Republic  of  China 

September  4.  1987. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972, 
as  amended,  has  issued  the  direcbve 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  September 
11, 1987.  For  further  information  contact 
Diana  Solkoff.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel  U.S.  Department  of  Commerce, 
(202)  377--1212,  For  informabon  on  the 
quota  status  of  this  limit,  please  refer  to 
the  Quota  Status  Reports  which  are 
posted  on  the  bulletin  boards  of  each 
Customs  port  or  call  (202)  566-6828.  For 
information  on  embargoes  and  quota  re- 
openings,  please  call  (202)  377-3715. 

Summary 

In  the  letter  published  below,  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
directs  the  Commissioner  of  Customs  to 
renew  the  import  restraint  limit  for  man- 
made  fiber  textile  products  in  Category 
611.  produced  or  manufactured  in  the 
People's  Republic  of  China  and  exported 
dunnt  the  period  which  began  on  July 
24.  1987  and  extends  through  July  23, 
1988.  Staged  entry  for  goods  in  Category 
611  exported  in  excess  of  the  previous 
restraint  limit  is  being  cancelled. 

Background 

On  July  23.  1986  a  notice  was 
published  in  the  Federal  Register  FK 
26459)  which  announced  the 
establishment  of  import  restraint  limits 
for  certain  man-made  fiber  textile 
products,  including  Category  611, 
produced  or  manufactured  in  the 
People's  Republic  of  China  and  exported 
during  the  twelve-month  period  which 
began  on  July  24,  1986  and  extended 
through  July  23, 1987. 

A  further  notice  was  published  on  July 
22, 1987  (52  FR  27573)  which  announced" 


the  establishment  of  staged  entry  for 
certain  man-made  fiber  textile  products, 
including  Category  611.  produced  or 
manufactured  in  the  People's  Republic 
of  China  and  exported  in  excess  of  the 
restraint  limit  established  in  the 
directive  of  July  18. 1986  (51  FR  26459). 

To  avoid  continued  risk  of  market 
disruption,  the  Committee  for  the 
Implementation  of  Textile  Agreements, 
in  accordance  with  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854).  and  the  Arrangement 
Regarding  International  Trade  in 
Textiles,  done  at  Geneva  on  December 
20, 1973,  and  extended  by  protocols  on 
December  14.  1977.  December  22,  1981 
and  July  31,  1986;  and  the  Bilateral 
Cotton,  Wool  and  Man-Made  Fiber 
Textile  Agreement,  effected  by 
exchange  of  notes  dated  August  19. 
1983.  as  amended,  between  the 
Governments  of  the  United  States  and 
the  People's  Republic  of  China,  has 
decided  to  renew  the  restraint  limit  for 
the  twelve-month  period  which  began 
on  July  24.  1987  and  extends  through  July 
23,  1988. 

The  United  States  remains  committed 
to  finding  a  solution  concerning  this 
category.  Should  such  a  solution  be 
reached  in  consultations  with  the 
Government  of  the  People's  Republic  of 
China,  further  notice  will  be  published 
in  the  Federal  Register. 

A  description  of  the  textile  in  terms  of 
T.SU.S  A.  numbers  was  published  in  the 
Federal  Register  on  December  13. 1982 
(47  FR  55709).  as  amended  on  April  7. 

1983  (48  FR  15175).  May  3. 1983  (48  FR 
19924),  December  14.  1983.  (48  FR  55607), 
December  30,  1983  (48  FR  57584)  April  4, 

1984  (49  FR  13397).  June  28.  1984  (49  FR 
26622).  July  16.  1984  (49  FR  28754), 
November  9.  1984  (49  FR  44782).  July  14. 
1986  (51  FR  25386),  July  29.  1986  (51  FR 
20768)  and  in  Statistical  Headnote  5. 
Schedule  3  of  the  Tariff  Schedules  of  the 
United  States  Annotated  (1987). 

Adoption  by  the  United  States  of  the 
Harmonized  Commodity  Code  (HCC) 
may  result  in  some  changes  in  the 
categorizations  of  textile  products 
covered  by  this  notice.  Notice  of  any 
necessary  adjustments  to  the  limits 
affected  by  adoption  of  the  HCC  will  be 
published  in  the  Federal  Register. 

Federal  Register 
Arthur  Caret, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
Septemer4. 1987 

Commitlep  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington. 
DC.  202209. 
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Dear  Mr.  Commissioni^r:  To  fdcilitdte 
JinpiempntiitidP.  of  the  Biidtprdl  Cotton,  Wool 
and  Mdn-Made  Fiber  Textile  Agreement, 
effected  by  exf.hange  of  notes  dated  August 
19,  1983,  as  amended,  between  the 
Governments  of  the  United  States  and  the 
People  s  Repubhc  of  China.  1  request  that, 
effective  on  September  11,  1987,  you  cancel 
the  staged  entry  period  established  in  the 
directive  of  [uly  18.  1987  for  man-made  fiber 
textile  products  in  Category  611.  produced  or 
manufactured  in  the  People's  Republic  of 
China  and  exported  in  excess  of  the  import 
restraint  limit  established  for  the  twelve- 
month period  which  began  on  July  24.  1986 
and  extended  through  July  23.  1987. 

Under  the  terms  of  Section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854).  and  the  Arrangement  Regarding 
International  Tr.^de  in  Textiles  done  at 
Geneva  on  December  20. 1973.  as  further 
extended  on  July  31,  1986;  pursuant  to  the 
Bilateral  Cotton,  Wool  and  Man-Made  Fiber 
Textile  Agreement,  effected  by  exchange  of 
notes  dated  August  19, 1983.  as  amended, 
between  the  Governments  of  the  United 
States  and  the  People's  Republic  of  China: 
and  in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3,  1972,  as 
amended,  you  are  directed  to  prohibit, 
effective  on  September  11, 1987,  entry  into  the 
United  States  for  consumption  end 
withdrawal  from  warehuuse  for  consumption 
of  man-made  fiber  textile  products  in 
Category  611   produced  or  manufac^a^ed  in 
the  People's  Republic  of  China  and  exported 
during  the  twelve-month  period  which  began 
on  July  24, 1987  and  extends  through  July  23, 
1988.  in  excess  of  3.  748.238  square  yards.' 

Goods  shipped  in  excess  of  the  previous 
twelve-month  period  established  in  the 
directive  of  July  18.  1986.  which  began  on  July 
24.  1986  and  extended  through  July  23,  1987 
shall  be  subject  to  the  level  sst  forth  in  this 
letter. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  in  the  United  States  for  consumption  to 
include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Commitiee  for  the  Implementation  of 
Textile  Agreements  hns  determined  that 
these  actions  f;ill  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)m. 

Sincerely. 
Arthur  Garbel. 

Acting  Chairman,  Committee  for  the 
Implemenation  of  Teytile  Agreements. 
[FR  Ds  c  8:--20854  Filed  9-9  -87;  8:45  am] 
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Establishment  of  Impoti  Restraint 
Limits  for  Certain  Silk  Blend  and  Other 
Vegetable  Fiber  Textiles  and  Textile 
Products  Produced  or  Manufactured  in 
Malaysia 

S.'ptember4,  1987. 

The  Chairman  of  the  Committee  for 
the  I.Tiplerr.entation  of  Textile 


'  The  Iiinil  hds  no!  been  adiusted  to  account  for 
dny  imports  exported  after  July  23. 1987. 


Agreements  (CITA).  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  September 
11, 1987.  For  futher  information  contact 
Pamela  Smith,  International  Trade 
Specialists,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  please  refer  to 
the  Quota  Status  Reports  which  are 
posted  on  the  bulletin  boards  of  each 
Customs  port  or  call  (202)  343-6496.  For 
information  on  embargoes  and  quota  re- 
openings,  please  call  (202)  377-3715. 

Summary    j 

In  the  letter  published  below,  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
directs  the  Commissioner  of  Customs  to 
include  shipments  of  certain  silk  blend 
and  other  vegetable  fiber  textiles  and 
textile  products  in  Categories  831,  832, 
834  and  838^  produced  or  manufactured 
in  Malaysia  and  exported  during  1987 
within  the  lirnit  established  for  Group  II. 

Background 

A  CITA  directive  dated  July  6. 1987 
(52  FR  26061)  established  import 
restraint  limits  for  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile 
products,  including  a  limit  for  Group  11 
products  not  subject  to  specific  limits. 

Under  the  term  of  the  Bilateral  Cotton. 
Wool,  Man-Made  Fiber,  Silk  Blend  and 
Other  Vegetable  Fiber  Textile 
Agreement  of  July  1  and  11. 1985.  as 
amended  and  extended,  between  the 
Government  of  the  United  States  and 
Malaysia,  the  Committee  for  the 
Implementation  of  Textile  Agreements 
has  decided  to  control  silk  blend  and 
other  vegetable  fiber  textiles  and 
textiles  products  in  Categories  831,  832. 
834  and  838,  produced  or  manufactured 
in  Malaysia  and  exported  during  the 
twelve-month  period  which  began  on 
January  1, 1987  and  extends  through 
December  31, 1987.  Categories  831,  832, 
834  and  838  will  be  subject  to  the 
existing  Group  II  limit  established  in  the 
directive  of  July  6, 1987. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S..^.  numbers  was 
published  in  the  Federal  Register  on 
December  13.  1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175). 
May  3,  1983  (48  FR  19924),  December  14, 
1983,  (48  FR  55607).  December  30,  1983 
(48  FR  57534),  April  4,  1984  (49  FR 
13397),  June  28.  1984  (49  FR  26622).  July 
16, 1984  (49  VR  28754),  November  9,  1984 
(49  FR  44782),  July  14.  1986  (51  FR  25386) 
and  in  Statistical  Headnote  5,  Schedule 


3  of  the  Tariff  Schedules  of  the  United 
States  Annotated  (1987). 

Adoption  by  the  United  States  of  the 
Harmonized  Commodity  Code  (HCC) 
may  result  in  some  changes  in  the 
categorization  of  textile  products 
covered  by  this  notice.  Notice  of  any 
necessary  adjustments  to  the  limits 
affected  by  adoption  of  the  HCC  will  be 
published  in  the  Federal  Register. 

Arthur  Garel, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

September  4, 1987 

Committee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Mr.  Commigsioner:  This  directive 
amends,  but  does  not  cancel,  the  directive  of 
July  8. 1987,  concerning  imports  into  the 
United  States  of  certain  cotton,  wool,  man- 
made  fiber,  silk  blend  and  other  vegetable 
fiber  textiles  and  textile  products,  produced 
or  manufactured  in  Malaysia  and  exported 
during  the  twelve-month  period  which  began 
on  January  1, 1987  end  extends  through 
December  31.  1987. 

Effective  on  September  11, 1987,  the 
directive  of  July  6, 1987  is  amended  to  control 
imports  of  silk  blend  and  other  vegetable 
fiber  textiles  and  textile  products  in 
Categories  831.  832.  834  and  838,  as  part  of 
the  existing  Group  II  limit,  produced  or 
manufactured  in  Malaysia  and  exported 
during  the  twelve-month  period  which  began 
on  January  1, 1987  end  extends  through 
December  31,  1987. 

Textile  products  in  Categories  831,  832,  834 
and  838  which  have  been  exported  to  the 
United  States  prior  to  January  1.  1987  shall 
not  be  subject  to  this  directive. 

Textile  products  in  Categories  831,  832.  834 
and  838  which  have  been  released  from  the 
custody  of  the  U.S.  Customs  Service  under 
the  provisions  of  19  U.S.C.  1448(b)  or 
1484(a)(1)(A)  prior  to  the  effective  date  of  this 
directive  shall  not  be  denied  entry  under  this 
directive. 

There  are  no  charges  to  be  made  to  the 
Group  II  limit  for  Categories  831.  832.  834  and 
838  for  the  import  period  January  1. 1987 
through  May  31,  1987. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
use.  553(a)(1). 

Sincerely, 
Arthur  Garel, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

[FR  Doc.  87-20855  Filed  9-9-87:  8:45  amj 
BILLING  CODE  35t(M)n-M 


UM  I 


Federal  Register  /  Vol.  52.  No.  175  /  Thursday,  September  10.  1987  /  Notices 


34271 


Reduction  of  an  Import  Limit  for 
Certain  Cotton,  Wool  and  Man-Made 
Fiber  Sweaters  Assembled  in  the 
Northern  Mariana  Islands  (CNMI)  From 
Imported  Parts 

Seplemtjer  4.  1987 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  September 
11,  1987,  For  further  information  contact 
Kimbang  Pham,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
Washington,  DC.  (202)  33--J212.  For 
information  on  the  quota  sta.us  of  this 
limit,  please  refer  to  the  Quota  Status 
Reports  which  are  posted  on  the  bulletin 
boards  of  each  Customs  port.  For 
information  on  embargoes  and  quota  re- 
openings,  please  call  (202)  377-3715. 

Summary 

In  the  letter  published  below,  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
directs  the  Commissioner  of  Customs  to 
reduce  the  limit  on  imports  of  cotton, 
wool  and  man-made  fiber  sweaters  in 
Category  345/445/446/645/646  which 
have  been  assembled  in  the  Northern 
Mariana  Islands  and  exported  during  the 
period  November  1,  1986  through 
October  31,  1987  to  77,910. 

Background 

On  November  3,  1986.  a  notice  was 
published  in  the  Federal  Register  (51  FR 
39902)  which  continued  and  increased 
the  limit  for  cotton,  wool  and  man-made 
fiber  sweaters  in  Category 
345/445/446/645/646,  which  were 
determined  by  the  US.  Customs  Service 
to  be  products  of  foreign  countries  or 
foreign  territories  and  exported  from  the 
Commonwealth  of  the  Northern  Mariana 
Islands  (CNMI)  during  the  period  which 
began  on  November  1,  1986  and  extends 
through  October  31.  1987.  The  increase 
of  this  limit  was  based  upon  certification 
by  the  United  States  that  40  percent  of 
local  labor  was  used  in  production  of 
these  textile  products. 

The  purpose  of  this  notice  is  to  advise 
the  public  that  this  requirement  has  not 
been  fulfilled.  Consequently,  the  limit 
for  cotton,  wool  and  man-made  fiber 
sweaters  in  Category  345/445/446/645/ 
646,  exported  from  the  CNMI  during  the 
period  November  1,  1986  through 
October  31. 1987  is  being  reduced  from 
100.000  dozen  to  the  prior  years  limit. 
This  action  will  overfill  the  limit  and 
cause  an  embargo. 

A  description  of  the  textile  categories 


m  terms  of  T.S.U.S.A,  numbers  was 
published  in  the  Federal  Register  on 
December  13.  1982  (4"  FR  55-09).  as 
amended  on  April  7,  1963  [48  FR  15175). 
May  3.  1983  [48  FR  19924).  December  14. 
1983,  (48  FR  55607).  December  30.  1983 
(48  FR  57584).  April  4,  1984  (49  FR 
13397),  June  28,  1984  (49  FR  26622),  julv 
16,  1984  [49  FR  28754),  November  9,  1984 
(49  FR  44-82).  (uly  14.  1986  (51  FR  25386), 
July  29.  1986  (51  FR  27068)  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1987). 

Adoption  by  the  United  States  of  the 
Harmonized  Commodity  Code  (HCC) 
may  result  in  some  changes  in  the 
categorization  of  textile  products 
covered  by  this  notice.  .Notice  of  any 
necessary  adjustments  to  the  limits 
affected  by  adoption  of  the  HCC  will  be 
published  in  the  Federal  Register. 
Arthur  Garel, 

Actn:g  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

September  4. 1987 

Committee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Mr  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive  of 
October  29.  1986  issued  to  you  by  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
concerning  imports  of  cotton,  wool  and  man- 
made  fiber  sweaters  m  Category  345/445/ 
446/645/646.  assembled  in  the 
Commonwea'th  of  the  .Northern  Mariana 
Islands  from  foreign  parts  and  exported  to 
the  United  States  during  the  twelve-month 
period  which  began  on  November  1. 1986  and 
extends  through  October  31. 1987. 

F.ffective  on  September  11. 1987,  the 
directive  of  October  29, 1986  is  hereby 
amended  to  reduce  the  limit  for  cotton,  wool 
and  man-made  fiber  sweaters  in  Category 
345/445/446/645/646  to  a  level  of  77.910 
dozen. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  Stales  for  consumption 
to  include  entr>'  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553. 

Sincerely. 
Arthur  Garel. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  87-20856  Filed  9-9-87;  8:45  am] 
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Adjustment  of  Import  Limits  for 
Certain  Cotton,  Wool,  Man-Made  Fiber, 
Silk  Blend  and  Other  Vegetable  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  in  the 
Philippines 

September  4.  1987. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  [CITA).  under  the  authority 
contained  in  E,0.  11651  of  March  3.  1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  September 
11,  1987.  For  further  information  contact 
Kimbang  Pham.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  377^212.  For  information  on  the 
quota  status  of  these  limits,  please  refer 
to  the  Quota  Status  Reports  which  are 
posted  on  the  bulletin  boards  of  each 
Customs  port  or  call  (202)  535-6735.  For 
information  on  em.bargoes  and  quota  re- 
openings,  please  call  (202)  377-3715. 

Summary 

In  the  letter  published  below,  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
directs  the  Commissioner  of  Customs  to 
increase  the  restraint  limit  Category  433 
for  the  twelve-month  period  which 
began  on  January  1,  1987  and  extends 
through  December  31  1987. 

Background 

A  CITA  directive  dated  March  11, 
1987  (52  FR  7918)  established  limits  for 
certain  specified  categories  of  cotton, 
wool,  man-made  fiber,  silk  blend  and 
other  vegetable  fiber  textiles  and  textile 
products,  including  a  limit  for  Group  II 
categories  and  a  limit  for  Category  433. 
produced  or  manufactured  in  the 
Philippines  and  exported  during  the 
agreement  year  which  began  on  January 
1. 1987  and  extends  through  December 
31,  1987.  Pursuant  to  a  request  from  the 
Government  of  the  Republic  of  the 
Philippines  and  under  the  terms  of  the 
Bilateral  Textile  Agreement  on  March  7. 
1987,  between  the  Governments  of  the 
United  States  and  the  Republic  of  the 
Philippines.  Category  433  is  being 
increased  by  application  of  swing  and 
carrryforward.  The  1987  limit  for  Group 
II  is  being  reduced  to  account  for  the 
swing  applied  to  Category  433. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3. 1983  (48  FR  19924),  December  14, 
1983,  (48  FR  55607),  December  30,  1983 
(48  FR  57584),  April  4, 1984  (49  FR 
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1339").  lune  28,  1984  (49  FR  26622),  July 
IB,  1984  (49  FR  28"54j,  November  9, 1984 
(49  FR  44782),  July  14,  1986  (51  FR  25386), 
July  29,  1986  (51  FR  27068)  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
.Xnnotated  (1987). 

.Adoption  by  the  United  States  of  the 
f  Ijrmonized  Commodity  Code  (HCC) 
may  result  in  some  changes  in  the 
categorization  of  textile  products 
covered  by  this  notice.  Notice  of  any 
necessary  adjustments  to  the  limits 
afi"ected  by  adoption  of  the  HCC  will  be 
published  in  the  Federal  Register. 

This  letter  and  the  actions  taken 
pursuant  to  it  are  not  designed  to 
implement  all  of  the  provisions  of  the 
bilateral  agreement,  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  provisions. 
Arthur  Garel, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

September  4.  1987 

Committee  for  the  implementation  of  Textile 
.Agreements 

Cur'.'.;:iissiuner  of  Customs. 
Department  of  the  Treasury.  Washington. 
DC.  20229. 
Dear  Mr.  Commissioner:  This  directive 

further  amends,  but  does  not  cancel,  the 
directive  issued  to  you  on  March  11.  1987  by 
the  Chairman.  Committee  for  the 
Implementdtion  of  Textile  Agreements, 
ciincerning  imports  of  cotton,  wool,  man- 
mdde  fiber,  silk  blend  and  other  vegetable 
fiber  textiles  and  textile  products,  produced 
or  ninnufactured  m  the  Philippines  and 
exported  during  the  twelve-month  period 
vshich  began  on  lanunry  1,  1987  and  extends 
through  December  31.  19H7. 

Effective  on  September  11,  1987.  the 
directive  of  March  11. 1987  is  amended  to 
include  the  following  adjusted  restraint 
limits,  un.ler  the  terms  of  the  Bilateral  Textile 
Agreement  of  March  7,  1987  ' 


'  The  agreement  provides,  in  part,  thdt:  (1) 
bpi'Cific  limits  may  be  exceeded  daring  the 
agreement  year  by  desiiinated  percentages;  (2) 
specific  limits  may  be  adjusted  for  swing,  carryover 
and  carryforward:  and  (3|  administrative 
arrangements  or  adjustments  may  be  made  to 
resolve  minor  problems  arising  in  the 
implementatii.r  of  the  agreement. 


Category 


.1, 


433 

Group  II 

300-320.  330,  332,  349,  350, 
353,  354,  359-0  ^  360- 
363,  369-0  ^  400-429, 
432,  434-442.  444,  448- 
459.  464-469,  600-603, 
605-627,  630,  632,  644, 
653,  654.  653-0  \  665-670 
and  831-859,  as  a  group. 


Adjusted  12- 
month  limit ' 


3,371  dozen 

67,196,310 
square 
yards 
equivalent. 


'  The  limits  have  not  t)een  adjusted  to  ac- 
count for  any  imports  exported  after  Decem- 
ber 31.  1986. 

2  In  Category  359-0,  all  TSUSA  numbers 
except  384  0439.  384.0441,  384.0442. 
384.0444.  384.0805,  384.0810,  384.0815, 
384.0820.  384.0825,  384.5162,  384.5163, 
3845167.  3845169,  384.5172,  384.3451. 
384  3452.  384  3453  and  384  3454. 

^  In  Category  369-0.  all  TSUSA  numbers 
except  366.2840. 

*  In  Categofy  659-0,  all  TSUSA  numbers 
except  3842105,  3842115,  3842120, 
384.2125,     384  2646,     384  2647,     384.2648, 


384,2649. 
384.8633. 
384.9358, 
703.0510, 
703.0550, 
703.1620. 
(659-H). 


384  2652,  384.8651,  384.8652, 
3848654,  384.9356,  384.9357, 
384.9359,  384.9365.  (659-1). 
703.0520,  703.0530,  703.0540, 
703.0560  703.1000,  703.1610. 
703.1630,  703.1640,  and  703.1650 


:iilfee 


The  Commitiee  for  the  Implementation  of 

Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(lJ. 
Sincerely,     \ 
Arthur  Garel, 

.Acting  Chairmen,  Committee  for  the 
Implementatiot)  of  Textile  Agreements. 
|FR  Doc.  87-20857  Filed  &-9-87;  8;45  am] 
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with  an  independent,  informed 
assessment  of  the  policy  and  strategy 
implications  of  advanced  technologies 
for  strategic  defense,  strategic  offense 
and  theater  warfare,  including 
conventional  war.  At  this  meeting  the 
Committee  will  hold  classified 
discussions  of  national  security  matters 
dealing  with  long  term  strategy  and 
policy. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  No.  92-463,  as  amended  lU.S.C. 
App.  II.  {198211,  it  has  been  determined 
that  this  Advisory  Committee  meeting 
concerns  matters  listed  in  5  U  S.C. 
section  522b(c)(lj(1982),  and  that 
accordingly  these  meetings  will  be 
closed  to  the  public. 
Linda  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
September  4, 1987. 
|FR  Doc  87-:nfi39  Filed  9-9-87;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Advisory  Committee  on  Integrated 
Long-Term  Strategy;  Meeting 

action:  Notice  of  Advisory  Committee 
Meeting. 

SUMMARY:  The  Advisory  Committee  on 
Integrated  Long-Term  Strategy  will  meet 
in  closed  session  on  29-30  September 
1987  in  the  Pentagon,  Washington,  DC. 

The  mission  of  the  Advisory 
Committee  on  Integrated  Long-Term 
Strategy  is  to  provide  the  Secretary  of 
Defense  and  the  Assistant  to  the 
President  foe  National  Security  Affairs 


Corps  of  Engineers,  Department  of 
the  Army 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  Proposed  Land  Loss 
and  Marsh  Creation  Feature  of  the 
Louisiana  Coastal  Area,  Louisiana, 
Project 

agency:  us.  Army  Corps  of  Engineers, 
DOD.  .\ew  Orleans  District. 

ACTION:  Notice  of  intent  to  prepare  a 
draft  EIS.  

SUMMARY: 

1.  Proposed  Action 

The  project  purpose  is  to  identify 
feasible  measures  to  reduce  land  loss 
and  create  marsh  in  order  to  improve 
fish  and  wildlife  habitat  and 
productivity,  as  well  as  preserve  the 
marsh's  capacity  to  buffer  hurricanes. 
The  study  was  authorized  by  a 
resolution  adopted  by  the  Senate 
Committee  on  Public  Works  on  19  April 
1967,  and  the  House  Committee  on 
Public  Works  on  19  October  1967.  An 
Initial  Evaluation  Study  (lES)  in  1984 
was  conducted  to  determine  causes  and 
extent  of  land  loss  in  the  Coastal  Area, 
as  well  as  identify  feasible  measures  to 
reduce  land  loss  and  create  marsh.  The 
extensive  and  rapid  loss  of  coastal 
wetlands  in  Louisiana,  up  to  60  square 
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miles  annually,  is  the  result  of  the 
combination  of  natural  processes 
(compaction,  subsidence,  sea  level  rise, 
saltwater  intrusion,  erosion)  and  man's 
activities  (oil  and  gas  exploration  and 
production  activities;  levee  building; 
channelization:  and  agricultural,  urban 
and  industrial  expansion).  Continued 
land  loss  will  result  in  serious 
detrimental  effects  on  fish  and  wildlife 
productivity,  as  well  as  on  cultural  and 
recreational  resources.  Existing  coastal 
residential  and  industrial  developments 
are  also  threatened.  Four  major  areas 
were  identified  in  the  lES;  Chandeleur 
and  Breton  Sound  Basm,  Barataria 
Basin.  Terrebonne  Basin,  and 
Atchafalaya  to  Sabine  River  Basm.  The 
document  currently  in  preparation  will 
consider  Chandeleur  and  Breton  Sound 
Basin  and  Barataria  Basin, 
concentrating  on  marsh  creation  in  St. 
Bernard,  Plaquemines,  and  Jefferson 
Parishes. 

2.  Alternatives 

Alternatives  to  be  considered  include 
uncontrolled  sediment  diversions  within 
the  active  delta  of  the  Mississippi  River; 
controlled  sediment  diversions  at 
selected  sites  along  the  Mississippi 
River;  marsh  creation  using 
maintenance-dredged  material  from  the 
Barataria  Waterway  and  Mississippi 
River  Navigation  Projects;  and  marsh 
creation  by  non-maintenance  dredging 
in  the  Mississippi  River. 

3.  Scoping  Process 

a.  Public  meetings  were  held  in  Belle 
Chasse.  Houma,  and  Cameron, 
Louisiana,  in  August  1984.  Initial 
evaluation  study  results  were  discussed 
and  local  concerns  and  ideas  obtained. 
Intra-agency  scoping  meetings  have 
been  conducted  with  the  U.S.  Fish  and 
Wildlife  Service,  Soil  Conservation 
Service.  Louisiana  Geological  Sur\'ey, 
and  the  Louisiana  Department  of 
Natural  Resources.  The  public 
involvement  program  will  include  a 
scoping  letter  and  also  meetings  to 
obtain  input  regardmg  alternatives 
under  consideration  and  significant 
resources  to  be  evaluated  in  the  EIS. 
The  participation  of  affected  Federal, 
state,  and  local  agencies,  and  other 
interested  private  organizations  and 
parties  will  be  invited. 

b.  Significant  issues  to  be  analyzed  in 
the  EIS  include  impacts  of  the  proposed 
project  on  biological,  cultural,  historical, 
social,  and  economic  factors;  also  water 
quality  and  human  resources,  as  well  as 
project  costs. 

c.  The  US,  Fish  and  Wildlife  Service 
will  provide  Planning  Aid  Information 
and  a  Coordination  Act  Report  for  the 
draft  EIS. 


d.  The  draft  EIS  will  be  coordinated 
W'ith  all  required  Federal,  state,  and 
local  agencies,  as  well  as  envi.'onmenlal 
groups,  landowner  groups,  and 
interested  mdividuals.  All  review 
comments  received  will  be  considered 
and  responses  to  these  com.ments  will 
be  presented  in  the  final  EIS. 

4.  Public  Meeting(s) 

Public  meetings  were  initia!l> 
conducted  in  1968.  and  other  meetings 
were  held  in  August  1984  in  Belle 
Chasse.  Houma.  and  Cameron. 
Louisiana,  to  inform  the  public  about 
th)s  stud>'. 

5.  Availability 

The  draft  EIS  is  scheduled  to  be 
available  to  the  public  in  August  1988. 
ADDRESS:  Questions  concerning  the 
proposed  action  and  draft  EIS  mav  be 
directed  to  Ms.  Diane  E.  Ashton,  U.S. 
Army  Corps  of  Engineers, 
Environmental  Quality  Section 
(CELMN-PD-RE),  P.O.  Box  60267,  New 
Orleans,  Louisiana  70160-0267, 
telephone  (504)  862-1735. 

Date:  August  31. 1987. 
Lloyd  K.  Broivn, 

Colonel,  Corps  of  Engineers.  District 

Engineer. 

[FK  Doc.  87-20706  Filed  9-»-87;  8:45  am] 
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Department  of  the  Navy 

Decision  To  Proceed  With  Private 
Land  Acquisitions  and  Land 
Management  of  Range  Safety  Zones; 
Naval  Air  Facility  (NAP),  El  Centre,  CA 

Pursuant  to  section  102[2)(C)  of  the 
National  Environmental  Policy  Act 
(.\EPA)  of  1969  and  the  Council  on 
Environmental  Qualitv  Regulations  (40 
CFR  Part  1500).  the  U.S.  Navy 
announces  its  decision  to  proceed  with 
the  acquisition  of  privately  owned  lands 
w  ithin  the  "A"  target  range  safety  zones. 
(RSZs).  the  acquisition  of  easements  on 
lands  w^ithin  the  "B"  RSZs  and  the 
obtaining  of  height  and  development 
controls  in  the  "C"  RSZs  at  NAF  El 
Centre.  Cahfornia  and  through  a 
cooperative  agreement  with  Imperial 
County.  CA.  The  proposed  action  is  an 
administrative  change  and  does  not 
involve  surface  disturbance  or  a  change 
in  existing  Federal  Aviation 
Administration  (FAA)  flight  restrictions. 
For  purposes  of  classification  the 
current  "RSZ  "  categories  for  flight 
operations  are  as  follows: 

RSZ  "A" — Surface  impact  target 
'-reas;  areas  of  high  hazard  and  subject 
to  impact  from  dropped  ordnance. 


R.SZ    B '■ — Designd'ed  areds  subject  to 
s;g;r.:iciir.t  oxerflight  conditior.s  where 
jet  aircraft  are  operating  WYale 
ordnance  release  does  not  normally 
occur  in  this  area,  an  occasional 
inadvertent  drop  is  possible.  Within  the 
"B"  areas  aircraft  are  flying  at  low 
elevations  and  traveling  at  speeds  in 
excess  of  500  knots  which  severely 
limits  the  range  of  possible  surface 
activities. 

RSZ  "C  " — The  "C"  area  is  intended  to 
provide  an  adequate  area  of  protected 
space  in  which  military  training 
exercises  can  be  safely  conducted 
without  interference  from  general 
aviation.  Height  of  structures  and 
population  density  are  safety  and 
compatibility  concerns. 

This  report  addresses  only  the  non- 
federal land  within  the  two  Target 
Ranges  Attached.  The  Bureau  of  Land 
Management  (BLM)  has  prepared  the 
appropriate  environmental 
documentation  for  the  Federally  owned 
lands  within  the  Ranges  described. 

This  action  will  increase  the  level  of 
safety  to  the  public,  thereby  conforming 
with  the  goals  of  local,  state  and  federal 
agencies.  It  would  also  complement  the 
action  assessed  by  the  BLM  for  the 
federally  owned  lands  that  are 
interspersed  throughout  the  Target 
Ranges. 

This  action  will  retain  the  present 
land  uses  and  would  have  no  adverse 
impacts  on  water  resources.  It  could 
have  beneficial  impacts  by  restricting 
private  development  in  sensitive  areas 
such  as  the  San  Sebastian  Marsh  area. 
In  addition,  the  use  of  the  targets  in  the 
"A"  RSZs  precludes  more  intensive 
development  that  might  require  more 
water. 

No  new  impacts  to  biological 
resources  will  occur.  However,  there  are 
sensitive  plant  and  animal  species  found 
and/or  expected  within  the  areas  and 
subsequent  Navy  management  is 
expected  to  protect  these  species. 

The  lands  in  question  are  privately 
owned.  Desert  recreation  on  the 
federally  owned  lands  does  sometimes 
spill  over  onto  private  lands,  however,  it 
is  unauthorized.  Since  this  action  does 
not  propose  a  change  in  existing  land 
uses,  there  will  be  no  increased  impacts 
on  recreation. 

There  are  many  recorded 
archeological  and  cultural  sites  within 
the  areas,  including  the  "A"  RSZs  where 
land  is  to  be  acquired.  Proposed  controls 
on  future  and  ongoing  Navy 
management  procedures  should  be 
beneficial  to  those  resources.  If  the 
Navy  proposes  any  change  in  land  use 
in  the  future,  additional  environmental 
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studies  will  be  conducted  and 
appropriately  made  public. 

The  .Navy  examined  the  alternative  of 
no  project,  acquisition  of  ail  lands 
within  the  RSZs,  reduction  of  mission 
activity  and  the  relocation  of  the  El 
Centro  targets. 

The  alternative  of  acquisition  in  fee  of 
privately  held  land  in  the  "A"  RSZs,  the 
acquisition  of  restrictive  easements  from 
landowners  in  the  "B"  RSZs,  and  the 
control  of  heights  of  structures  and 
certain  types  of  development  in  the  "C" 
RSZs  was  selected  as  the  alternative 
that  best  suited  mission  requirement, 
cooperation  with  other  land 
management  initiatives  and  having  no 
additional,  significant  or  adverse 
environmental  effects. 

Typical  structures  in  the  area  of 
impact  are  scattered  residences,  canals 
and  irrigation  structures.  Also  utility 
lines,  roads,  mining  equipment,  apiaries 
and  farming  equipment.  The  Ranges 
consist  of  desert  land,  rugged 
mountains/hiUs.  sand  dunes,  and 
agricultural  areas.  This  action  will  retain 
the  land  within  Ranges  as  they  are. 

Unavoidable  Adverse  impacts 
include:  minor  increased  restrictions  in 
the  "A"  RSZs  for  off-road  vehicle 
recreationists,  increased  controls  on 
heights  of  structures  and  certain 
developments  such  as  public  facilities 
(schools,  churches)  heavy  agriculture 
(feedlots).  and  mineral  exploration  (drill 
rigs)  and  development  (power  plants)  in 
the  "B'  and  ■C"  RSZs. 

Although  the  action  increased  the 
level  of  land  use  controls,  variances  and 
special-use  permits  may  be  obtained  on 
a  case-by-case  basis. 

Date:  .'\ugi:st  21.  1987. 
|<ine  M.  V'lrga, 

Lt.JAGC.  USNR.  Federal  Register  Liaison 

Officer. 

[FR  Doc.  87-20766  Filed  9-9-87;  8:45  am] 

BILUNG  COD£  3S10-AE-M 


Naval  Research  Advisory  Committee; 
Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  .'\dvisory  Committee  Act  (5 
U.S.C.  app.),  notice  is  hereby  given  that 
the  Naval  Research  Advisory 
Committee  Panel  on  the  Role  of  Space 
Based  Activities  in  Support  of  Naval 
Warfare  will  meet  on  September  17, 
1987.  The  meeting  will  be  held  at  the 
Office  of  the  Chief  of  Naval  Research. 
800  North  Quincy  Street,  Arlington, 
Virginia.  The  meeting  will  commence  at 
8:30  a.m.  and  term.inate  at  4:30  p  m.  on 
September  17,  1987.  All  sessions  of  the 
meeting  will  be  closed  to  the  public. 

The  purpose  of  the  meeting  is  to 
conduct  an  Executive  Session  to  finalize 


the  review  of  space  activities  related  to 
naval  operations,  identify  efforts  of 
concern  and  provide  suggestion  for 
validating  the  utility  of  those  efforts, 
prepare  an  independent  warfare 
assessment  of  space  based  surveillance 
and  targeting  alternatives,  and  assess 
the  potential  for  inexpensive 
reconstitution  of  wartime  space  assets. 
The  agenda  will  include  technical 
discussions  related  to  space  technology. 
These  discussions  will  contain  classified 
information  that  is  specifically 
authorized  under  criteria  established  by 
Executive  order  to  be  kept  secret  in  the 
interest  of  national  defense  and  is  in 
fact  properly  classified  pursuant  to  such 
Executive  order.  The  classified  and 
nonclassified  matters  to  be  discussed 
are  so  inextricably  intertwined  as  to 
preclude  opening  any  portion  of  the 
meeting.  Accordingly,  the  Secretary  of 
the  Navy  has  determined  in  writing  that 
the  public  interest  requires  that  all 
sessions  of  the  meeting  be  closed  to  the 
public  because  they  will  be  concerned 
with  matters  listed  in  section  552b(c)(l) 
of  title  5,  United  States  Code. 

For  further  information  concerning 
this  meeting  contact:  Commander  T.C. 
Fritz,  U.S.  Navy,  Office  of  Naval 
Research  (Code  lOON).  800  North  Quincy 
Street.  Arlington,  VA  22217-5000, 
Telephone  number  (202)  696-^870. 

Date:  September  4. 1987. 
]ane  Virga, 

LT.JAGC.  USNR.  Federal  Register  Liaison 
Officer. 
[PR  Doc.  87-20767  Filed  9-9-^7;  8.45  am] 

BILLING  CODE  3810-AE-M 


DEPARTMENT  OF  EDUCATION 

Education  Appeal  Board;  Notice  of 
Applications  for  Review  Accepted  for 
Hearing 

agency:  Department  of  Education. 
action:  Notice  of  applications  for 
review  accepted  for  hearing  by  the 
education  appeal  board. 

SUMMARY:  This  notice  lists  the 
applications  for  review  accepted  for 
hearing  by  the  Education  Appeal  Board 
(the  Board)  between  May  27, 1987  and 
August  11, 1987.  The  Chairman  has 
prepared  a  summary  of  each  appeal  to 
help  potential  interveners.  In  addition, 
the  notice  explains  how  interested  third 
parties  may  intervene  in  proceedings 
before  the  Board. 

FOR  FURTHER  INFORMATION  CONTACT: 
The  Honorable  Ernest  C.  Canellos, 
Chairman,  Education  Appeal  Board,  400 
Maryland  Avenue  SVV.  (Room  1065, 
FOB-6),  Washington,  DC  20202. 
Telephone:  (202)  732-1756. 


SUPPLEMENTARY  INFORMATION.  Under 
sections  451  through  454  of  the  General 
Education  Provisions  Act  (20  U.S.C.  1234 
et  seq.].  the  Board  has  authority  to 
conduct  (1)  audit  appeal  hearings,  (2) 
withholding,  termination,  and  cease  and 
desist  hearings  initiated  by  the 
Secretary  of  Education  (the  Secretary), 
and  (3)  other  proceedings  designated  by 
the  Secretary  as  being  within  the 
jurisdiction  of  the  Board. 

The  Secretary  has  designated  the 
Board  as  having  jurisdiction  over  appeal 
proceedings  related  to  final  audit 
determinations,  the  withholding  or 
termination  of  funds,  and  cease  and 
desist  actions  for  most  grant  programs 
administered  by  the  Department  of 
Education  (the  Department).  The 
Secretary  also  has  designated  the  Board 
as  having  jurisdiction  to  conduct 
hearings  concerning  most  Department- 
administered  programs  that  involve  (a)  a 
determination  that  a  grant  is  void,  (b) 
the  disapproval  of  a  request  for 
permission  to  incur  an  expenditure 
during  the  term  of  a  grant,  or  (c) 
determinations  regarding  cost  allocation 
plans  or  special  rates  negotiated  with 
specified  grantees. 

Regulations  governing  Board 
jurisdiction  and  procedures  are  codified 
in  34  CFR  Part  78. 

Applications  Accepted 

Appeal  of  the  California  Department  of 
Education.  Docket  No.:  9(245)87,  ACN: 
09-63014 

The  State  appealed  a  final  letter  of 
determination  issued  by  the  Assistant 
Secretary  for  Elementary  and  Secondary 
Education,  the  Acting  Assistant 
Secretary  for  Vocational  and  Adult 
Education,  and  the  Acting  Director, 
Financial  Management  Service.  As 
pertinent,  the  underlying  audit,  a  single 
State  audit,  reviewed  the  magrant 
education  program  conducted  by  the 
State  during  the  fiscal  year  ending  June 
30, 1984. 

The  Assistant  Secretary  for 
Elementary  and  Secondary  Education 
sustained  the  auditor's  findings  and 
disallowed  specific  costs  attributed  to 
employee  salaries  and  training  which 
allegedly  exceeded  the  scope  of  the 
previously  approved  State  plan. 

The  State  denies  liability  for  the 
refund  of  $43,200.  the  amount  the 
Department  seeks  to  recoup  for 
expenses  unauthorized  allegedly 
charged  to  the  migrant  education 
program. 
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Appeal  of  Miles  College  (AL).  Docket 
No.:  10(246)87,  ACN:  04-55051 

The  College  appealed  a  final  letter  of 
determination  issued  by  the  Chief.  Audit 
Review  Branch  (ARB),  bivision  of 
Certification  and  Program  Review.  The 
underlying  audit  reviewed  the  vanous 
student  financial  aid  programs 
conducted  at  the  College  between  July  1, 
1983  and  June  30,  1984. 

ARB  sustained  the  auditor's  findings, 
ciinciuding  that  the  College  had  excess 
draw-downs  against  its  Federal  account. 
The  College  proposed  an  offset  agamst 
the  excess  draws,  using  the  College's 
Title  Ill-Strengthening  Developing 
Institutions  program  matching  funds. 
.■Mthough  the  offer  was  initially  accepted 
!)y  the  ARB,  it  was  later  rejected  and  the 
Cullege  was  advised  that  the  matching 
funds  could  not  serve  as  an  offset 
against  excess  draw-downs. 

The  Department  seeks  a  refund  of 
$547,831.  The  College  challenges  the 
Department's  interp.'-etation  of 
"matching  funds"  and  disputes  liability 
in  the  amount  of  $340,070. 

Appeal  of  Western  Kentucky 
University,  Docket  No.:  11(247)87,  ACN: 
04-65281 

The  University  appealed  a  final  letter 
of  determination  issued  by  the  Grants 
and  Contracts  Service  (GCS).  The 
underlying  audit  reviewed  costs 
associated  with  a  discretionary  grant 
program  conducted  by  the  University 
between  July  1.  1984  and  June  30,  1985. 

GCS  sustained  the  auditor's  findings 
that  the  University  failed  to  apply 
project  income  to  the  conduct  of  its 
school-based  technology  demonstration 
project,  thus  violating  ttie  cost  sharing/ 
matching  funds  requirements  of  the 
grant. 

The  Department  seeks  a  refund  of 
S40.864  and  the  University  disputes  all 
liability. 

Appeal  of  Capital  School  District  (DE). 
Docket  No.  12(248)87,  ACN:  03-63017 

The  District  appealed  a  final  letter  of 
determination  issued  by  Grants  and 
Contracts  Service  (GCS).  The  underlying 
audit  review-ed  the  expenditures 
attributed  to  the  Teacher  Center  Project 
funded  between  July  1, 1981  and  June  30, 
1983. 

GCS  sustained  the  auditor's  findings 
that  expenditures  associated  with  the 
project  were  improperly  charged  to  the 
Federal  grant  after  expiration  of  the 
statutory  period  of  availability. 
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The  Department  seeks  a  refund  of 
S9.659.  The  District  disputes  ail  habihty. 

Appeal  of  the  State  of  Colorado.  Docket 
No.  13(249)87.  ACN:  08-62056 

The  State  appealed  a  Rnal  letter  of 
determination  issued  by  the  Acting 
Assistant  Secretary^  for  Elementary'  and 
Secondary  Education,  As  pertinent,  the 
underlying  audit  reviewed  Chapter  1 
and  Chapter  2  programs  conducted  by 
the  State  during  the  fiscal  year  ending 
June  30.  1985. 

The  Acting  Assistant  Secretary' 
sustained  the  auditor  s  findings, 
concluding  that  the  Sidte  failed  to 
properly  document  the  distribution  of 
salary  charges  between  the  two 
programs. 

The  Department  seeks  a  refund  of 
S32.935,  The  State  disputes  all  liability. 

Appeal  of  Franklin  Northwest 
Supervisory  Union  (VT).  Docket  No. 

14(250)87 

The  Union  appealed  a  final  letter  of 
determination  issued  by  Grants  and 
Contracts  Ser\-!ce  (GCS)  voiding  its  FY 
1986  grants.  The  Union  also  appealed 
the  GCS'  determination  that  it  may  not 
incur  additional  expenditures  under 
these  grants  and  must  repay  all  FY  1986 
funds  expended  to  date. 

GCS  determined,  based  upon  a  site 
visit,  that  the  Union  failed  to  provide 
services  to  limited  English  proficient 
students,  failed  to  maintain  appropriate 
records,  and  failed  to  conduct  a 
transitional  bilingual  education  program 
in  violation  of  the  provisions  of  the 
Bilingual  Education  Act,  Title  VII  of  the 
Elementary  and  Secondary  Education 
Act  of  1965  (as  amended). 

The  Department  seeks  a  repayment  of 
funds  amounting  to  8400,061.  The  Union 
challenges  the  Department's  authority  to 
void  a  grant  and  seek  repayment  of 
grant  funds  in  the  absence  of  an  audit. 

Appeal  of  the  State  of  Arkansas.  Docket 
No.  15(251)87,  ACN:  06-60505 

The  State  appealed  a  final  letter  of 
determination  issued  jointly  by  the 
Acting  Assistant  Secretary  for 
Elementary  and  Secondary  Education 
and  the  Assistant  Secretary  for  Special 
Education  and  Rehabilitation  Services. 
The  underlying  audit  reviewed 
unemployment  costs  charged  to  Federal 
grants  between  July  1. 1982  and  June  30, 
1985. 

The  Assistant  Secretary  sustained  the 
auditor's  findings  that  the 
unemployment  costs  charged  the 
Chapter  1.  Chapter  2.  and  the  Education 
of  the  Handicapped  Act  programs  were 


excessive,  and  that  the  overcharges 
were  improperiy  added  to  the  local 
education  agency's  general  operating 
fund. 

The  Department  seeks  a  refund  of 
S515.098.  Tne  State  challenges  the 
Depart.rnent  s  methods  of  computation  of 
overcharges  and  argues  that  charges  to 
other  programs,  not  previously 
considered,  should  be  used  as  an  off-set 
against  only  properly  calculated 
overcharges. 

An  application  to  inter\-ene  must 
indicate  to  the  satisfaction  of  the  Board 
Chairman  or.  as  appropriate,  the  Panel 
Chairperson,  that  the  potential 
inter\enor  hds  an  i,'i:eres!  m.  and 
info.'Tnation  relevant  to.  the  specific 
issues  raised  in  the  appeal.  If  an 
application  to  intervene  is  approved,  the 
intervenor  becomes  a  party  to  the 
proceedings. 

Applications  to  in'er\ene,  or 
questions,  should  be  addressed  to  the 
Board  Chairman  at  the  address  provided 
above. 

1 20  U.S.C.  1234) 

(Catalog  of  Federal  Domestic  Assistance  No. 
not  applicable) 

Dated:  September  3. 1987. 
Peter  R.  Greer. 

Deptty  Under  Secretary  Intergovernmental 

and  Interagency  Affairs. 

|FR  Doc.  87-20742  Filed  9-9-87;  8:45  am] 

Billing  COOE   «OOC-C'l-y 


National  Advisory  Cour>cil  on 
Educational  Research  and 
Improvement  Full  Meeting 

agency:  .\,;:iiina'  Advisory  Council  on 
Educational  Research  and  Improvement: 
Education. 

action:  Full  Council  meeting  of  the 
National  Advisory  Council  on 
Educational  Research  and  Improvement. 

summary:  This  notice  sets  forth  the 
schedule  and  agenda  of  a  forthcoming 
meeting  of  the  National  Advisory 
Council  on  Educational  Research  and 
Improvement.  This  notice  also  describes 
the  functions  of  the  Council.  Notice  of 
this  meeting  is  required  under  section  10 
(a)(2)  of  the  Federal  Advisory 
Committee  Act. 

DATE:  September  22  and  23, 1987. 

ADDRESS:  The  Council  will  meet  on 
September  22  from  10  a.m.  to  2:45  p.m.  in 
the  Indian  Treaty  Room  of  the  Old 
Executive  Office  Building,  17th  and 
Pennsylvania  Avenue  NW..  Washington, 
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DC  20500.  and  from  3  p.m.  to  4.45  p.Ti.  m 
the  Folger  Shakespeare  Library.  201  E. 
Captiol  St..  SE..  Washington.  DC  20003. 
The  Council  will  meet  on  September  23 
in  the  Mayflower  Hotel  (meeting  room 
as  posted).  1127  Connecticut  Avenue 
NW..  Washington,  DC  20036,  from  9  a.m. 
to  4;30  p.m. 

FOR  FURTHER  INFORMATION  CONTACT 
Mary  Grace  Lucier.  E.xecutive  Director, 
National  Advisory  Council  on 
Educational  Research  and  Improvement, 
2000  L  St..  NW.,  Suite  617  B. 
Washington.  DC  20036.  (202)  254-7490. 

SUPPtEMENTARY  INFORMATION:  The 

National  Advisory  Council  on 
Educational  Research  and  Improvement 
is  established  under  section  405  of  the 
General  Education  Provisions  Act  (20 
U.S.C.  1221  e);  Department  of  Education 
organization  plan  implemented  pursuant 
to  section  413  of  Pub.  L.  96-68  and  notice 
to  Congress  dated  July  2, 1985.  The 
Council  is  established  to  advise  the 
Secretary  of  Education  on  policies  and 
priorities  for  the  Office  of  Educational 
Research  and  Improvement  (OERI).  and 
to  review  the  conduct  of  OERI  and  to 
advise  the  Secretary  of  Education  and 
the  Assistant  Secretary  for  OERI  on  the 
development  of  programs  to  be  carried 
out  by  OERI. 

Meetings  of  the  Council  are  open  to 
the  public.  The  agenda  for  September  22 
includes  briefings  on  educational  policy 
by  administration  officials  and  an 
address  by  Mr.  Robert  Slavin  of  the 
Center  for  Effective  Elementary  and 
Middle  Schools,  John  Hopkins 
University.  The  agenda  for  September  23 
includes  a  discussion  of  the  enlargement 
of  the  National  Assessment  of 
Educational  Progress,  revision  of  the 
Council  by-laws,  and  other  Council 
business. 

Security  considerations  require  that 
members  of  the  public  who  wish  to 
attend  the  meeting  on  September  22 
obtain  prior  clearance  by  telephoning 
the  Council's  office  at  (202)  254-7490  by 
close  of  business  on  September  17. 

Records  are  kept  of  all  Council 
Proceedings  and  are  available  for  public 
inspection  at  the  Office  of  the  .National 
Advisory  Council  on  Educational 
Research  and  Improvement,  2000  L  St. 
NW..  Suite  617  B.  Washington.  DC 
20036.  from  the  hours  of  9  a.m.  to  5  p.m. 
Monday  through  Friday. 

Dated;  S^-ptt- mber  3.  1987. 
Mary  Grace  Lucier, 
Executive  Director. 

|FR  Doc  87-20722  Filed  9-9-87;  8;45  am] 
BILLING  CODE  4O0O-0f-M 


DEPARTMENT  OF  ENERGY 

Intent  To  Award  a  Cooperative 
Agreement;  Continued  Assistance  to 
State  and  Local  League  Groups  and  to 
State  Legislatures  In  Their 
Consideration  of  Radioactive  Waste 
Siting  Issues  in  the  Implementation  of 
the  Nuclear  Waste  Policy  Act  of  1982 

agency:  Department  of  Energy  (DOE). 
action:  Notice  of  restricted  eligibility 
for  award  of  Cooperative  Agreement 
Number  DE-FC01-87RW00141  to  the 
League  of  Women  Voters  Education 
Fund  (LWVEF), 

summary:  The  United  States 
Department  of  Energy  (DOE),  Office  of 
Civilian  Radioactive  Waste 
Management,  announces  that  pursuant 
to  10  CFR  600.7(b)  it  intends  to  award, 
on  a  restricted  eligibility  basis,  a 
Cooperative  Agreement  to  the  LWVEF, 
The  purpose  of  the  Cooperative 
Agreement  is  to  encourage  public 
understanding  and  participation  in  the 
first  repository  site  selection  process 
and  provide  technical  data  and  in-depth 
background  information  on  radioactive 
waste  repository  siting  and  related 
issues. 

Eligibility 

The  League  of  Women  Voters 
Education  Fund  (LWVEF)  has  unique 
qualifications  and  a  recognized  national 
reputation  which  qualifies  it  to 
accomplish  the  objective  of  this 
Cooperative  Agreement.  Negotiation  of 
a  Cooperative  Agreement  with  only  the 
Fund  is  recommended  because  of  the 
organization's  national  membership, 
special  expertise,  and  familiarity  with 
the  ongoing  implementation  of  the 
NWPA  and  e.xperience  in  developing 
public  information  on  radioactive  waste 
issues.  As  an  independent  but 
complementary  organization  to  the 
League  of  Women  Voters  of  the  United 
States,  the  Fund  has  direct  access  to 
1200  State  and  local  League  groups 
representing  the  50  states.  Puerto  Rico, 
and  the  District  of  Columbia.  This  well 
developed  and  long-standing  network  is 
a  resource  that  has  been  successfully 
employed  in  the  U.S.  High-Level  Waste 
Program  public  hearings  and  briefings 
conducted  in  the  past.  The  Fund's  broad 
range  of  social  and  institutional 
affiliations  can  continue  to  significantly 
assist  in  public  education  and  promote 
informed  public  participation  in  siting 
decisions  that  are  national  in  scope  and 
impact. 

In  summary,  through  the  Fund's 
unique  access  to  the  League's  national 
membership,  and  experience  with 
technical  and  complex  radioactive 
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waste  issues,  the  Fund's  organization 
demonstrates  an  existing  expertise  and 
proficiency  necessary  to  conduct  a  pilot 
public  information  project  to  promote 
involvement  in  the  waste  program. 
Therefore,  a  Cooperative  Agreement  to 
conduct  public  information/education 
activities  should  be  negotiated  only  with 
the  Fund  because  it  has  the  singular 
qualifications  and  capability  to  provide 
the  required  and  timely  assistance  to 
fully  implement  the  NWPA  mandated 
public  participation.  The  period  of  this 
Cooperative  Agreement  will  be  20 
months  with  an  estimated  cost  of 
$274,287. 

FOR  FURTHER  INFORMATION  CONTACT: 

U.S.  Department  of  Energy.  Office  of 
Procurement  Operations.  Attn;  Calvin 
Lee,  MA-453.2.  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585. 
Stephen  ).  Michelsen, 

Acting  Director.  Contract  Operations  Division 
"B",  Office  of  Procurement  Operations. 
|FR  Doc.  87-20846  Filed  ^9-87;  8:45  am| 

BILLING  CODE  e450-01-M 


Economic  Regulatory  Administration 
[ERA  Docket  No.  87-40-NGl 

Application  To  Amend  Authorization 
To  Import  Natural  Gas  From  Canada; 
Northwest  Alaskan  Pipeline  Co. 

agency:  Economic  Regulatory 
Administration,  Department  of  Energy. 
action:  Notice  of  application  to  extend 
blanket  authorization  to  import  natural 
gas  from  Canada. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  July  17, 1987,  of  an  application  from 
Northwest  Alaskan  Pipeline  Company 
(Northwest  Alaskan)  to  amend  its 
authorization  to  import  natural  gas.  The 
application  requests  that  the  ERA 
approve  the  extension  of  its  authority  to 
import  natural  gas  from  Canada  under 
its  "Western  Contract"  with  Pan- 
Alberta  Ltd.  from  October  31.  2001, 
through  October  31,  2012. 

The  application  was  filed  with  the 
ERA  pursuant  to  section  3  of  the  Natural 
Gas  Act  and  Delegation  Order  No.  0204- 
111.  Protests,  motions  to  intervene, 
notices  of  intervention  and  written 
comments  are  invited. 
DATE:  Protests,  motions  to  intervene,  or 
notices  of  intervention,  as  applicable, 
and  written  comments  are  to  be  filed  no 
later  than  October  13. 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chuck  Boehl.  Natural  Gas  Division, 

Economic  Regulatory  Administration, 
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Forrestal  Building.  Room  CA-or6, 
lOfX)  Independence  Avenue,  SW., 
Washington.  DC  20585,  (202)  58f>-6050 
Diane  Stubbs.  Natural  Gas  and  Mineral 
Leasing,  Office  of  General  Counsel, 
U.S.  Department  of  Energy,  Forrestal 
Building.  Room  6E-G42.  1000 
Independence  Avenue,  SW.. 
Washington,  DC  20585,  (202)  586-6667 

SUPPLEMENTARY  INFORMATION: 

Authority  to  import  the  Canadian  gas 
was  first  issued  by  the  Federal  Energy 
Regulatory  Commission  (FERC)  on 
January  11,  1980.  (Northwest  Alaskan 
Pipeline  Companv].  Docket  Nos.  CP7&- 
123,  et  al.  10  FERC  \  61.032  (January  11. 
1980)).  The  volume  of  the  authon^^ed 
import  was  increased  from  240.000  Mcf 
to  300,000  Mcf  through  October  31,  1988. 
by  a  FERC  order  dated  June  13,  1980. 
[Northwest  Alaskan  Pipeline  Company. 
Docket  Nos.  CP78-123.  et  al.  11  FERC 
\  61.279  (June  13,  1980)).  By  an  order 
issued  December  15, 1983.  the  FERC 
extended  the  duration  of  the  authorized 
imports  through  October  31,  1992.  with 
certain  conditions.  [Northwest  Alaskan 
Pipeline  Companv.  Docket  Nos.  CP78- 
123-021,  et  al..  25  FERC  I  61,384 
(December  15, 1983)).  On  December  13. 
1984.  the  ERA  issued  DOE/ERA  Opinion 
and  Order  No.  68  (Order  No.  68) 
removing  the  conditions  and  further 
extending  the  import  authorization  to 
October  31,  2001.  [Northwest  Alaskan 
Pipeline  Company.  1  ERA  H  70,580). 
Northwest's  current  application  is 
merely  for  an  extension  of  the 
authorization  which  the  ERA  approved 
in  Order  No.  68.  That  import 
arrangement  established  a  rate  structure 
comprised  of  a  demand  and  a 
commodity  component.  The  demand 
component  consists  of  a  combination  of 
(1)  administrative  costs  incurred  by  Pan- 
Alberta  in  connection  with  securing  the 
gas  and  arranging  transportation  and 
sale  of  the  gas  from  the  Province  of 
Alberta:  (2)  the  charge  for  transporting 
the  volumes  resold  to  Pacific  Interstate 
Transmission  Company  (PIT)  of  the 
Alaskan  Natural  Gas  Transportation 
System  (ANGTSj  prebuilt  facilities  of 
Foothills  Pipe  Lines  (Yukon)  Ltd. 
(Foothills):  (3)  the  charge  bv  NOVA,  AN 
ALBERTA  CORPORATION  (NOVA); 
and  (4)  the  administrative  costs  incurred 
by  Northwest  Alaskan  for  purchase  and 
resale  of  the  gas  at  the  U.S. -Canadian 
border.  The  demand  charge  would  be 
redetermined  every  six  months. 

The  commodity  charge,  also  subject  to 
recalculation  every  six  months,  is  a 
price  at  the  U.S.-Canadian  border  based 
on  a  formula  which  takes  into 
consideration  changes  in  the  recent  cost 
of  all  other  gas  supplies  purchased  by 
Southern  California  Gas  Company 


(SoCal),  the  ultimate  purchaser,  or  its 
affiliates  for  resale  in  the  Southern 
California  gas  market.  The  amendment 
also  establishes  an  incentive  price  of 
S2.30  (U.S.)  per  MMBtu  for  volumes 
purchased  per  year  in  excess  of  85 
percent  but  not  exceeding  100  percent  of 
the  contract  volume.  The  incentive  rate 
will  be  renegotiated  at  the  same  time  the 
base  commodity  rate  is  redetermined. 

The  amendment  further  provides  for  a 
reduction  in  the  minimum  daily  and 
annual  volume  purchase  obligations 
from  85  percent  of  contract  volume  to  a 
60  percent  take-oA?o'-pay  requirement 
daily  and  yearly.  There  is  no  take-or- 
pay  requirement.  This  is  another  factor. 
including  all  contract  provisions,  that 
can  be  reopened  every  six  months. 

Northwest  Alaskan  maintains  that  the 
extension  of  its  authority  to  import 
Canadian  gas  from  November  1,  2001, 
through  October  31,  2012,  is  in  the  public 
interest,  because:  (1)  The  contract 
agreement  assures  that  the  imported  gas 
will  be  market  responsive:  (2)  the  gas 
will  be  going  to  one  of  the  most  gas- 
reliant  areas  of  the  United  States  and 
the  contract  extension  ensures  those 
customers  of  long  term  supplies  at 
competitive  prices;  (3)  the  extension  will 
not  create  undue  reliance  on  Canadian 
imports;  and  (4)  Canadian  imports 
represent  a  secure  energy  supply. 

The  decision  on  this  application  will 
be  made  consistent  with  the  Secretary 
of  Energy  s  gas  import  policy  guidelines, 
under  which  competitiveness  of  an 
import  arrangement  in  the  markets 
served  is  the  primary  consideration  in 
determining  whether  it  is  in  the  public 
interest  (496  FR  6684,  February  22. 1984), 
Parties  that  may  oppose  this  application 
should  comment  in  their  responses  on 
the  issue  of  competitiveness  as  set  forth 
in  the  policy  guidelines.  The  applicant 
has  asserted  that  this  import 
arrangement  is  competitive.  Parties 
opposing  the  arrangement  bear  the 
burden  of  overcoming  this  assertion. 

Other  Information 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notices  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  procedural 


action  to  be  taken  on  the  application. 
All  protests,  motions  to  intervene,  notice 
of  intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
Part  590.  They  should  be  filed  with  the 
Natural  Gas  Division,  Office  of  Fuels 
Programs.  Economic  Regulatory 
Administration.  Room  GA-076.  RG-23. 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
They  must  be  filed  no  later  than  4:30 
p.m.  October  13. 1987. 

The  Administrator  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  a 
trial-type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  why  an  oral  presentation  is 
needed.  ,^ny  request  for  a  conference 
should  demonstrate  why  the  conference 
would  materially  advance  the 
proceeding  Any  request  for  a  trial-type 
hearing  must  show  that  there  are  factual 
issues  genuinely  in  dispute  that  are 
relevant  and  material  to  a  decision  and 
that  a  trial-type  hearing  is  necessary  for 
a  full  and  true  disclosure  of  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  590.316. 

A  copy  of  Northwest  Alaskan's 
application  is  available  for  inspection 
and  copying  in  the  .Natural  Gas  Division 
Docket  Room,  GA-076,  at  the  above 
address.  The  docket  room  is  open 
between  the  hours  of  8,00  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington.  DC.  on  September  4. 

1987 

Constance  L.  Buckley. 

Director.  Natural  Gas  Division.  Office  of 

Fuels  Programs.  Economic  Regulatory 

Administration. 

jFR  Doc.  87-20847  Filed  »-9-87:  8:45  amj 
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Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER87-605-000,  et  a!.] 

Electric  Rate  and  Corporate  Regulation 
Filings;  Iowa  Power  and  Light  Co.  et  al. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Iowa  Power  and  Light  Company 

[Doclcet  No.  KRa7-605-0C01 
September  2.  138". 

Take  notice  that  on  August  28, 1987, 
Iowa  Power  and  Light  Company  (lov,/a 
Power)  tendered  for  filing,  pursuant  to 
Rule  6*12  of  the  Federal  Energy 
Rfgula'ory  Commission's  (Comm.ission) 
Rules  of  Practice  and  Pi  oceduj-e,  18  CFR 
385.602.  a  Stipulation  along  with  a 
proposed  order  that  is  intended  to  settle 
the  rate  issue  brought  about  by  the  Tax 
Reform  Act  of  1986. 

Iowa  Power  states  that  the  Stipulation 
was  agreed  to  by  Iowa  Power  and  the 
Cities  of  Neola  and  Carlisle  (Cities)  in 
response  to  the  Commission's 
rulemaking  "Rate  Changes  Relating  to 
Federal  Corporate  Income  Tax  Rate  for 
Public  Utilities"  Docket  No.  RM87-^i- 
000. 

Copies  of  this  filing  has  been  served 
upon  all  parties  affected  by  this  filing. 

Comment  date:  September  17, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Delmarva  Power  &  Light  Company 

IDocket  .No.  ERe7-606-«Mj 
September  2. 1987. 

Take  Notice  that  on  August  28, 1987, 
Delmarva  Power  &  Lioht  Company 

(Delmar\'a)  tendered  for  filing  proposed 
Supplement  No.  9  to  its  FERC  Rate 
Schedule  No.  52,  This  Supplement,  filed 
at  the  request  of  Old  Dominion  Electric 
Cooperative  (Old  Dominion],  provides 
for  an  additional  69KV  delivery  point  at 
Tanyard  Substation. 

Copies  of  this  filing  were  served  upon 
Choptank  Electric  Cooperative,  Old 
Dominion  Electric  Cooperative  and  the 
Maryland  Public  Service  Commission. 

Comment  date:  September  17,  1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Citizens  L'tilities  Company 

I  Docket  .No.  EC87-22-0LX)| 
September  2,  198". 

Take  notice  that  on  August  28,  1987, 
Citizens  Utilities  Company  (Citizens) 
tendered  for  filing  its  application  with 
the  Federal  Energy  Regulatory 
Commission  (Commission),  pursuant  to 
section  203  of  the  Federal  Power  Act 
seeking  an  order  (1)  authorizing  it  to 
purchase,  acquire  and  take  securities  of 


public  utilities.  (2)  modifying  the 
reporting  requirement  of  18  CFR  33.8  to 
require  only  an  annual  report  and  (3) 
waiving  the  Exhibit  D  filing 
requirements  in  part.  Purchases  of  utility 
aecurities  will  be  part  of  a  passive 
investment  program  and  are  not 
designed  to  obtain  or  exercise  control 
over  any  public  utility. 

Comment  date:  September  17, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Centra!  Maine  Power  Company 

[Docket  No.  ER87-611-O0OJ 
September  4. 1987. 

Take  notice  that  on  September  1. 1987, 
Central  Maine  Power  Company 
tendered  for  filing  proposed  changes  in 
its  FERC  ESectric  Tariff,  10th  Revised 
Volume  No.  1,  wholesale  Electric  Rate 
for  Other  Utilities.  Under  the  rate 
increase  effective  October  1, 1987,  CMP 
would  be  permitted  to  increase  its 
current  wholesale  rates  by  $109,554  for 
Period  I. 

The  filing  also  requests  a  waiver  of 
the  FERC  Riel  clause  regulations  to 
permit  recovery  of  costs  associated  with 
purchases  from  qualifying  facilities 
within  the  meaning  of  the  Public  Utility 
Regulatory  Policies  Act  of  1978  effective 
as  of  January  1, 1979. 

In  addition,  the  filing  includes  a 
provision  for  standby  power  purchases 
by  the  Wholesale  Customers. 

The  proposed  tariff  implements  a 
Stipulation  and  Contracts  between  CMP 
and  its  Wholesale  Customers, 
Kennebunk  Light  and  Power  District, 
Inhabitants  of  the  Town  of  Madison 
(Madison  Electric  Works),  and  Fox 
Islands  Electric  Cooperative,  Inc.  Copies 
of  the  filing  have  been  served  on  CMP's 
above-named  Wholesale  Customers, 
and  on  the  Maine  Public  Utilities 
Commission. 

Comment  date:  September  21, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Central  V'ermont  Public  Service 
Corporation 

[Docket  No.  ER87-607-000] 
September  4, 1987. 

Take  notice  that  on  August  28, 1987, 
Central  Vermont  Public  Service 
Corporation  (Central  Vermont)  tendered 
for  filing  proposed  changes  in  the 
following  rate  schedules: 


Customer 


Rale 

schedule 

FEHC 

No 


Customer 


Vermont  Eleclhc   Generation  and  Transmission 

Cooperative,  irx: 

Lyndonville  Electric  Departmerrt 

Village  ol  Ludlow  Electric  Light  Oepartmant 


Rale 

schedule 

FEBC 

Ma 


88 
92 
96 


Village  o<  Johnson  Water  and  Light  Department     |  106 

Village  ol  Hyde  Park  Water  and  Ligrn  Depart-  I 
ment ttl 


The  proposed  changes  would  increase 
revenues  from  jurisdictional  sales  and 
service  by  S219.996  for  the  twelve  month 
period  ending  October  31,  1987. 

Central  Vermont  states  that  the 
change  is  proposed  in  accordance  with 
Article  V  of  Central  Vermont's  Power 
Purchase  Contracts  which  provide  that 
charges  will  be  updated  annually  to 
incorporate  Central  Vermont's 
purchased  power  cost  experience  for  the 
preceding  twelve  months  ending 
October  and  Central  Vermont's  capacity 
cost  associated  with  company-owned 
generating  facihties  for  the  preceding 
calendar  year.  Central  Vermont 
proposes  an  effective  date  of  November 
1, 1987. 

Copies  of  this  filing  were  served  upon 
the  customers  and  the  Vermont  Public 
Service  board. 

Com.ment  date:  September  21,  1967,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Florida  Powor  &  Light  Company 

[Docket  No.  ER87-549-000] 
September  4,  1987. 

Take  notice  that  on  August  31. 1987, 
Florida  Power  &  Light  Company  (FPL) 
tendered  for  filing  an  amended  page  6  to 
Am.endment  Number  Five  to  Agreement 
to  Provide  Specified  Transmission 
Service  Between  Florida  Power  &  Light 
Company  And  City  of  Tallahassee. 

As  requested  by  the  Commission,  this 
amended  page  6  has  been  revised  to 
reflect  the  current  rate  for  Schedule 
TX — Extended  Economy  Transmission 
Service.  The  amended  page  6 
supersedes  and  replaces  in  its  entirety 
the  page  6  which  was  initially  filed  in 
Docket  No.  ER87-549-000.  Copies  of  this 
filing  were  served  upon  the  City  of 
Tallahassee.  FPL  request  that  this 
amended  page  6  be  m.ade  effective  on 
July  13.  1987. 

Comment  date;  September  21,  1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Kanawha  Valley  Power  Company 

(Docket  No.  ER87-608-000] 
September  4, 1987. 

Take  notice  that  on  August  31,  1987, 
Kanawha  Power  Company  (Kanawha) 
tendered  for  filing  modifications  to  its 
1935  and  1937  Agreements  (Schedule 
FPC  Nos.  1  and  2,  respectively)  with 
Appalachian  Power  Company 


UM  I 


Federal  Register  /  Vol.  52.  No.  175  /  Thursdd.y.  September  10.  1987  /  Notices 


(Appalachian)  providing  for  the  supply 
of  power  and  energy  from  Kanawha's" 
Marmet  and  London  (Project  No.  1175) 
and  Winfield  (Project  \o.  1290)  hydro- 
electric plants,  respectively,  to  be 
effective  November  1,  1987. 

The  modifications  would  increase 
annual  revenues  to  Kanawha  for  sales 
to  Appalachian  by  8751,245  based  on  the 
twelve  month  period  ending  June  30. 
1987. 

The  proposed  changes  are  required 
due  to  increases  in  the  cost  of  providing 
service  under  the  1935  and  1937 
Agreements  since  the  last  rate 
modification  in  1985.  The  rates  under  the 
proposed  modification  are  designed  to 
provide  Kanawha  with  the  opportunity 
to  earn  a  10.77%  overall  return.  Both 
Kanawha  and  Appalachian  are  affiliates 
of  the  American  Electric  Power  System. 

Kanawha  states  that  a  copy  of  the 
filing  has  been  provided  to  the  Public 
Service  Commission  of  West  Virginia, 
the  Virginia  State  Corporation 
Commission  and  Appalachian  Power 
Company. 

Comment  date:  September  21,  1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Niagara  Mohawk  Power  Corporation 

[Dockel  No.  F,R8~-61 2-000] 
September  4.  1987. 

Take  notice  that  on  September  1. 1987, 
Niagara  Mohawk  Power  Corporation 
tendered  for  filing  proposed  changes  to 
rate  schedules  to  increase  charges  for 
delivery  of  power  and  energy  to 
municipal  and  cooperative  customers  of 
the  Power  Authority  of  the  State  of  New 
York  (Power  Authority)  located  either  in 
Niagara  Mohawk's  franchise  area  or  in 
the  remaining  areas  of  New  York  State 
which  are  served  in  whole  or  in  part 
through  Niagara  Mohawk's  transmission 
system:  affected  also  are  certain  of 
Power  Authority's  industrial  customers 
who  receive  FitzPatrick  power  and 
energy.  The  new  rates  are  proposed  to 
be  effective  Novem.ber  1, 1987. 

Niagara  Mohawk  presently  has  on  file 
agreements  with  the  Power  Authority 
dated  March  1,  1987.  designated  Rate 
Schedule  18;  dated  February  10.  1961. 
designated  Rate  Schedule  FERC  No.  19; 
and  dated  July  28, 1975,  designated  Rate 
Schedule  95.  These  provide  for.  among 
other  service,  transmitting  power  and 
energy  from  the  Power  Authority  over 
Niagara  Mohawk's  transmission 
facilities  to  customers  of  the  Power 
Authority,  including  those  customers 
identifed  in  the  preceding  paragraph. 

Copies  of  the  filing  were  served  upon 
the  attached  service  list. 
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Comment  date:  September  21,  1987,  m 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

9.  Southern  Company  Sen  ices.  Inc. 
[Docket  No.  ER8"-609-O00j 
September  4, 1987. 

Take  notice  that  on  August  31, 19B7, 
Southern  Company  Services,  Inc.  on 
behalf  of  Alabama  Powder  Company, 
Georgia  Power  Company,  Gulf  Power 
Company  and  Mississippi  Power 
Company  (Southern  Companies), 
tendered  for  filing  a  notice  of 
termination  of  the  following  rate 
schedules: 

1.  Schedule  E  (Long  Term  Power  Sale) 
to  the  Interchange  Contract  between 
Florida  Power  Corporation  and  Southern 
Companies  dated  December  15. 1968.  as 
amended.  (FERC  Rate  Schedule- 
Southern  No.  37). 

2.  Revised  Service  Schedule  E  (Long 
Term  Power  Sale)  and  the  Addendum  to 
Revised  Service  Schedule  E  to  the 
Interchange  Contract  between  Florida 
Power  &  Light  Company  and  Southern 
Com.panies  dated  October  18.  1979.  as 
amended.  (FERC  Rate  Schedule- 
Southern  No.  47) 

3.  Se-vice  Schedule  E  (Long  Term 
Power  Sale)  to  the  Interchange  Contract 
dated  February  27, 1981.  as  amended, 
between  Jacksonsville  Electric  Authority 
and  Southern  Companies.  (FERC  Rate 
Schedule — Southern  No,  53). 

4.  Service  Schedule  E  (Long  Term 
Power  Sale)  to  the  Interconnection 
Agreement  dated  August  1, 1953.  as 
amended,  between  Mississippi  Power  & 
Light  Companv  and  Southern 
Companies  (FERC  Rate  Schedule- 
Southern  .\o.  15). 

In  each  instance.  Service  Schedule  E 
sets  forth  the  terms,  conditions  and 
rates  under  which  Southern  Companies 
agreed  to  deliver  power  and  energy  to 
the  respective  purchaser.  In  each 
instance.  Service  Schedule  E  expired  by 
its  terms  on  December  31, 1986. 

Comment  date:  September  21, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

10.  Western  Area  Power  Administration 

and  the  Southwestern  Power 
Administration 

(Docket  No.  EL87-63-000) 
September  4. 1987. 

Take  notice  that  on  August  31, 1987, 
Western  Area  Power  Administration 
and  Southwestern  Power 
Administration  tendered  for  filing, 
pursuant  to  Rule  207  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  18  CFR  385.207(a)(2),  a 
petition  for  a  declaratory  order  to 


remove  uncertainty  with  regard  to 
Commission  Order  No.  472. 

Copies  of  this  filing  have  been  ser\'ed 
upon  each  party  affected  by  this  filmg. 

Comment  date:  September  21. 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (16  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection 
Kenneth  F  Plumb. 
Secretary 

[FR  Doc.  87-20810  Filed  9-9-87.  8:45  amj 
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!Dcx:ket  No.  TA87-3- 1-000] 

Proposed  PGA  Rate  Adjustment, 
Alabama-Tennessee  Natural  Gas  Co. 

September  4, 1987. 

Take  notice  that  on  August  31, 1987, 
Alabama-Tennessee  Natural  Gas 
Company  (Alabama-Tennessee),  Post 
Office  Box  918,  Florence,  Alabama 
35631,  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1. 
the  following  tariff  sheets: 

First  Revised  Sheet  No.  40 
Original  Sheet  No.  40-A 
First  Revised  Sheet  No.  41 
First  Revised  Sheet  No.  42 
Original  Sheet  No.  42-A 

Alabama-Tennessee  proposes  an 
effective  date  of  August  1, 1987  for  these 
tariff  sheets. 

Alabama-Tennessee  also  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
First  Revised  Volume  No.  1.  the 
following  tariff  sheets: 

First  Revised  Sheet  No.  46 
First  Revised  Sheet  No.  47 
Original  Sheet  No.  47-A 
First  Revised  Sheet  No.  50 
Original  Sheet  No.  50-A 

These  tariff  sheets  are  proposed  to 
become  effective  on  September  1, 1987 
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Alabama-Tennessee  states  that  the 
purpose  of  these  tariff  sheets  is  to 
implement  the  "as  billed"  principle  to 
r>'flect  the  implementation  of  the 
Modified  Fixed  Variable  methodology 
by  Tennessee  Gas  Pipeline  Company, 
one  of  its  suppliers  of  natural  gas. 

Alabama-Tennessee  states  that  copies 
of  the  tariff  filing  have  been  mailed  to 
all  of  its  jurisdictional  customers  and 
affected  State  Regulatory  Commissions. 

.*\ny  persons  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  in!er\'ene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
I'ractice  and  Procedu.'-e  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
11.  1987.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
mtervpne.  Copies  of  this  filing  are  on  file 
With  the  Comm.ission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
St/LTf!ury . 
(PR  Doc.  87-20823  Filed  9-9-87;  8:45  amj 

BILLING  CODE  6717-01-M 


1  Docket  No.  ST87-31 54-000  et  all 

Self-Implementing  Transactions;  ANR 
Pipeline  Co.  et  al. 

September  1.  1987. 

Take  notice  that  the  following 
transactions  have  been  reported  to  the 
Commission  as  being  implemented 
pursuant  to  Part  284  of  the  Commission's 
Regulations,  and  sections  311  and  312  of 
the  Natural  Gas  Policy  .'\ct  of  19^8 
(NGPA).' 


The  "Recipient"  column  in  the 
following  table  indicates  the  entity 
receiving  or  purchasing  the  natural  gas 
in  each  transection. 

The  "Part  284  Subpart"  column  in  the 
following  table  indicates  the  type  of 
transaction.  A  "B"  indicates 
transportation  by  an  interstate  pipeline 
on  behalf  of  an  intrastate  pipeline  or  a 
local  distribution  company  pursuant  to 
§  284.102  of  the  Commission's 
Regulations  and  section  311(a)(1)  of  the 
.\GPA. 

A  "C"  indicates  transportation  by  an 
intrastate  pipeline  on  behalf  of  an 
interstate  pipeline  or  a  local  distribution 
company  served  by  an  interstate 
pipeline  pursxiant  to  §  284.122  of  the 
Commission's  Regulations  and  section 
311(a)(2]  of  the  NGPA.  In  those  cases 
where  Commission  approval  of  a 
tran.'^portation  rate  is  sought  pursuant  to 
§  284.123(bl(2).  the  table  lists  the 
proposed  rate  and  the  expiration  date  of 
the  150-day  period  for  staff  action.  Any 
person  seeking  to  participate  in  the 
proceeding  to  approve  a  rate  listed  in 
the  table  should  file  a  petition  to 
intervene  with  the  Secretary  of  the 
Commission. 

A  "D"  indicates  a  sale  by  an 
intrastate  pipeline  to  an  interstate 
pipeline  or  a  local  distribution  company 
served  by  an  interstate  pipeline 
pursuant  to  §  284.142  of  the 
Commission's  Regulations  and  section 
311(b)  of  the  NGPA.  Any  interested 
person  may  file  a  complaint  concerning 
such  sales  pursuant  to  §  284.147(d)  of  the 
Commission's  Regulations. 

An  "E"  inidicates  an  assignment  by 
an  intrastate  pipeline  to  any  interstate 
pipeline  or  local  distribution  company 
pursuant  to  §  284.163  of  the 
Commission's  Regulations  and  section 
312  of  the  NGPA. 

A  "G"  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  another 
interstate  pipeline  pursuant  to  §  284.222 


and  a  blanket  certificate  issued  under 
§  284.221  of  the  Commission's 
Regulations. 

A  "G-S"  indicates  transportation  by 
an  interstate  pipeline  company  on 
behalf  of  any  shipper  pursuant  to  a 
§  284.223  and  a  blanket  certificate  issued 
under  §  284.221  of  the  Commission's 
Regulations. 

A  "G{LT)"  or  "GILS) "  indicates 
transportation,  sales  or  assignments  by 
a  local  distribution  company  on  behalf 
of  or  to  an  interstate  pipeline  or  local 
distribution  company  pursuant  to  a 
blanket  certificate  issued  under 
§  284,222  of  the  Commission's 
Regulations. 

A  ••G(HT)"  or  "G(HS)"  indicates 
transportation,  sales  or  assignments  by 
a  Hinshaw  Pipeline  pursuant  to  a 
blanket  certificate  issued  under 
§  284.222  of  the  Commission's 
Regulations.         | 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  a 
transaction  reflected  in  this  notice 
should  on  or  before  September  18,  1987, 
file  with  the  Federal  Energy  Regulatory 
Commission.  825  iNorth  Capitol  Street, 
NE.,  Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211). 
.All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
party  to  a  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 
Keimelh  F.  Plumb, 
Secretary. 


ST87-3154 

ST87-3155  , 

ST87-3156 

ST87-3157, 

ST87-3158 

S'^37-3159 

ST87-3160. 
5X87-3161  . 

ST87-3162 
ST87-3163 


ANR  Pipeline  Co 

do _.. 

do 

do 

Columbia  Gas  Transmission  Corp. 
do 


Transporta- 
tion rate  (c/ 
MMBTU) 


do 

Dow  Pipeline  Co 


Northern  Natural  Gas  Co.. 
do 


Wisconsin  Natural  Gas  Co 

Southeastern  Michigan  Gas  Co 

Wisconsn  Natural  Gas  Co 

Eastex  Gas  Transmission  Co 

Northeastern  Gas  Pipeline _... 

Consolidated  Edison  Co.  of  NY, 
Inc. 

Constitution  Gas  Transport,  Inc 

Natural  Gas  Pipeline  Co.  of  Amer- 
ica. 

Peoples  Gas  Light  &  Coke  Co 

NGC  Intrastate  Pipeline  Co 


07-01-87 
07-01-87 
07-01-87 
07-01-87 
07-01-87 
07-01-87 

07-01-87 
07-01-87 


B 
B 

B 
B 
6 
B 

B 
C 


07-01-87     B 
07-01-87  .  B 


11-28-87 


07  31 


'  .Notic*i  uf  a  "rtinsdctifm  does  not  constitute  a 
determination  Ihdl  the  lerms  dnd  conditions  of  the 


proposed  serv^e  will  be  approved  or  that  the 


noticed  filing  i«  in  compliance  with  the 
Commission's  Regulations. 
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ST87-3164. 
ST87-3165. 
ST87-3166. 


Transporter/seller 


.do. 

do 


ST87-3167. 
ST87-3168 

ST87-3169. 
ST87-3170. 
ST87-3171. 
ST87-3172. 
ST87-3173. 


Panhandle  Eastern  Ptpetine  Line 
Co 

do 

do 


Recip4ent 


Date  filed     i    Subpart 


Expiration 
date  2 


Transporta- 
tion rate  (c/ 
MMBTU) 


Phillips  Natural  Gas  Co 

Southern  CaJitorma  Gas  Co . 
Illinois  Power  Co 


ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 

ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 


-3174 

■3175. 

-3176. 

■3177. 

■3178. 

■3179. 

■3180 

3181  . 

■3182. 

•3183. 

3184 

3185. 

3186., 

3187. 

3188 

3189.. 

3190.. 

3191 

3192,, 

3193 -, 

3194  , 


.do. 
..do . 
..do. 
..do. 
..do. 

do. 


Ringwood  Gathering  Cc 

Texas  Eastern  Transmisson  Corp 

do _ 


..do. 
,  do. 
,,do. 
...do. 
...do. 
do. 


do 

do 

Trunkline  Gas  Co.. 
do 


do. 
do. 
do. 
do. 
do. 
do. 
do. 


Rictimond  Gas  Corp 

Norttiern   Indiana   Public  Service 

Co. 

Victoria  Gas  Corp 

Consumers  Power  Co 

Battle  Creek  Gas  Co 

Consumers  ^^ower  Co 

Peoples  Gas  'ugn\  &  Coke  Co.,  et 

al 

Consumers  Power  Co 

ReliarKe  Pipeline  Co 

Philadelphia  Electric  Co _. 

Philadelphia  Gas  Works „ 

Long  islanc  Lighting  Co 


07-01-67  B 
07-01-87  •  B 
07-01-87  B 

07-01-87  ;  B 
07-01-67  I  B 


ST87 
ST87 
ST87 
ST87 
ST87 
ST87 
ST87, 
ST87 
ST87- 
ST87- 
ST87- 
ST87. 
ST87- 
ST87- 
ST87- 
STe7- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 


-3195  ,-„ 
-3196   , 

-3197 

-3198 

-3199  ,., 
■3200  , 
-3201  .. 

■3202 

■3203 

■3204 

3205 
•3206  , 

3207 

3208 

3209 

3210 

3211 

3212 

3213 

3214 

3215 

3216 

3217 

3218 

3219 

3220 

3221 

3222 


United  Gas  Pipe  Co „ 

do „._ Z 

Valero  interstate  Transmission  Co 
Williams  Natural  Gas  Co 

do  

Columbia  Gull  Transmission  Co.... 
Cranberry  Pipeline  Corp 
Panhandle  Eastern  P:pe  Lir>e  Co 

do 

do , 

Tennessee  Gas  P'peiine  Co , 

Trunkline  Gas  Co 

United  Gas  Pipe  Line  Co , 

Mountain  Fuel  Resources,  Inc 

Northern  Natural  Gas  Co. 

do 

Seagull  Energy  Corp 

Seagull  Interstate  Corp 

Trunkline  Gas  Co 

Colorado  interstate  Gas  Co 

Tennessee  Gas  Pipeline  Co 

do 

do 

do 

(io 

do 

United  Gas  Pipeline  Line  Co 

Tennessee  Gas  Pipeline  Co 


ST87-3223 United  Gas  Pipeline  Co. 


ST87-3224 . 

ST87-3225 

ST87-3226...._ 
ST87-3227 


Williams  Natural  Gas  Co 

do 

Mountain  Fuel  Resources,  Inc. 
Phillips  Gas  Pipeline  Co 


ST87-3228 1  Sea  Robin  Pipeline  Co. 


Connecticut  Natural  Gas  Corp 

Mictngan  ConsoUdateo  Gas  Co 

Philadeipno  Etecinc  Cc 

do 

Tennessee   River  Intrastate   Gas 

Co 

New  Jersey  Natural  Gas  Co 

Eiizaoethtown  Gas  Co „. 

Consumer  Power  Co 

do 1 

do 

do „„ 

do 

do _ „ 

do 

do „ „ 

Bridgetine    Gas    Distribution    Co., 

35  al. 

Polo  Energy  Corp 

Polaris  Corp   „... 

Valero  T'ansrTissior,  LP 

KPL  Gas  Service  Go 

C:t>  of  Garneti  , 

Tennessee  Gas  Pipeline  Co 

do 

Michigan  Consolidated  Gas  Co 

Indiana  Gas  Co    inc 

Union  Electric  Cc     

Monterey  Pipeline  Co „ 

Louisiana  State  Gas  Corp „.. 

Sabine-DeSoto  Pipeline  Co..  Inc 

Mountain  Fuel  Supply  Co 

Texline  Gas  Co 

Southern  California  Gas  Co 

Seagull  Interstate  Corp  

Seagull  Energy  Corp 

Pontchartrain  Natural  Gas  System.. 

Llano,  Inc 

Channel  Industries  Gas  Co 

Eastex  Gas  Transmission  Co 

Orange  and  Rockland  Utilities,  Inc.. 

Niagara  Mohawk  Power  Corp 

Nashville  Gas  Co  ,  et  al 

Bridgeline  Gas  Distribution  Co 

Louisiana  State  Gas  Corp 

New  York  State  Electric  and  Gas 
Co. 

Wintershall  Pipeline  Corp 

City  of  lola 

KPL  Gas  Service  Co 

Mountain  Fuel  Supply  Co j 

PhHlips  Natural  Gas i 

Louisiana  Gas  Marketing  Co I 


07-01-87 
07-01-87 
07-01-87 
07-01-87 
07-01-87 

07-01-87 
07-01-87 
07-01-87 
07-01-87 
07-01-67 
07-01-87 
07-01-87 
07-01-87 
07-01-87 
07-01-87 

07-01-87 
07-01-87 
07-01-87 
07-01-87 
07-01-87 
07-01-87 
07-01-67 
07-01-87 
07-01-87 
07-01-87 
07-01-87  , 

07-01-87 

07-01-87 

07-01-87  . 

07-01-87  , 

07-01-87 

07-02-87 

07-02-87 

07-02-87 

07-02-87 

07-02-87 

07-02-87 

07-02-87 

07-02-87  I 

07-06-87  I 

07-06-87  1 

07-06-87  I 

07-06-87 

07-06-87  : 

07-06-87 

07-06-87  I 

07-06-87 

07-06-87  I 

07-06-87  j 

07-06-87 

07-06-87 

07-06-87 

07-06-87 

07-07-87 

07-07-87 
07-07-87 
07-07-87 
07-08-87 
06-29-87 
07-08-87 


B 
B 
B 
B 
B 

B 
B 
B 
6 

B 
B 
B 
B 
B 
8 

B 
B 
B 

B 


!3 

I  B 
B 
B 

,  B 

''  B 
B 
.  B 
,  B 
B 
G 
C 
B 
B 
6 
B 
B 
B 
8 
B 
B 
C 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 

B 
B 
B 
B 
B 
B 


11-29-87 


43  00 
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Transport  ef/seller 


ST87-3229. 
ST87-3230. 


ST87 

STe7 

ST87 

ST87 

ST87 

STB/ 

ST87 

ST87 

ST87 

5787- 

ST87- 

ST87- 

ST87- 

ST87- 

ST"e7- 

ST87- 

ST87- 
ST87. 

srs7- 

ST67- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 

ST67- 
ST87- 

ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 


..do. 


Tennessee  Gas  Pipeline  Co.. 


3231 

•3232... 
•3233... 
•3234.... 
•3235.... 
-3236.... 

3237,... 

■3238 

-3239.... 
-3240.... 
•3241.... 
-3242.... 
-3243.... 
-3244.... 
-3245.... 
-C246.... 
-3247.... 


do 

Tmnkline  Gas  Co 

United  Gas  Pipeline  Line  Co. 

do 

do 

ANR  Pipleine  Co 

do 


..do. 
..do. 
..do. 
..do. 
..do. 


Recipient 


Date  filed 


3248... 
3249... 
3250... 
3251  ... 


Colorado  Interstate  Gas  Co 

Northern  Natural  Gas  Co 

Panhandle  Eastern  Pipe  Line  Co.. 

do 

Sabine  Pipe  Line  Co 


...do . 


Texas  Gas  Transmission  Corp.. 

do 

Trunkllne  Gas  Co..-. 

3252 1  Trunkline  Line  Gas  Co 

3253 1  Williams  Natural  Gas  Co 

3254 .. 
3255 ., 
3256. 


do 

Columbia  Gulf  Transmission  Co . 
Iowa-Illinois  Gas  &  Electric  Co  ... 


3257 Northern  Natural  Gas  Co.. 

3258 1  do 


3259. 
3260. 
3261. 
3262. 
3263. 
3264. 


Sea  Robin  Pipeline  Co 

do 

Tennessee  Gas  Pipeline  Co.. 

do 

do 

do 


ST87-3265  do 

ST87-3266 :  Texas  Gas  Transmission  Co., 

ST87-3267 [  Transwestern  Pipeline  Co 

ST87-3268  El  Paso  Natural  Gas  Go , 

ST87-3269      .     Delhi  Gas  Pipeline  Corp 

ST87-3270  do  


ST87-3271 

ST87-3272 

ST87-3273 

ST87-3274 


ST87-3275 

ST87-3276. 
ST87-3277. 


ST87- 
ST87- 
ST87- 

ST87- 
ST87. 
ST87- 
ST87 
ST87 
ST87. 
ST87. 
ST87 
ST87 
ST87 
ST87 


3278.. 
3279.. 
3280.. 
3281 .. 
3282.. 
3283.. 
3284 
3285 
3286 . 
■3287 . 
3288 . 
-3289 . 
-3290. 
-3291 . 


do 

do 

do 

Gas  Co   of  NM  (Div.  Public  Serv. 

Co   NM). 
Par-f^andle  Eastern  Pipe  Line  Co.... 

Tennessee  Gas  Pipeline  Co 

Transcontinental    Gas    Pipe   Line 

Corp. 

do 

do 

do 

do 


PontchartfBin  Natural  Gas  System 
Consolidated  Edison  Co.  of  NY, 

Inc. 
Pennsylvania  Gas  and  Water  Co... 

Delhi  Gas  Pipeline  Corp 

KGS  Intrastate,  Inc 

Dai-Gas  IrK 

LGS  Intrastate,  Inc 

Michigan  Gas  Utilities,  Co 

Michigan  Consolidated  Gas  Co 

Ohio  Gas  Co 

Michigan  Gas  Utilities  Co 

Wisconsin  Natural  Gas  Co 

Illinois  Po*'er  Co 

Northern  Indiana  Fuel  &  Light  Co.. 

West  Texas  Gas,  Inc 

Southern  California  Gas  Co 

Indiana  Gas  Co.,  Inc 

Consumers  Power  Co 

Natural  Ges  Pipeline  Co.  of  Amer- 
ica. 

ANR  Pipeline  Co 

Columbia  Gas  of  Ky,  Inc.,  et  al 

Western  Kentucky  Gas  Co 

Consumers  Power  Co 

Consumers  Power  Co 

Union  Gas  System.  Inc 

Reliance  Pipeline  Co 

Tennessee  Gas  Pipeline  Co 

Natural  Gas  Pipeline  Co.  of  Amer- 
ica 

Southern  California  Gas  Co 

Columbia    Gas    of    Pennsylvania, 
Inc. 

Yankee  Pipeline  Co 

Columbia  Gas  of  Ohio,  Inc.,  et  al ... 

Excel  Intrastate  Pipeline  Co 

Teco  Pipeline  Company 

New  Jersey  Natural  Gas  Co 

Cincinnati  Gas  &  Electric  Co.,  et 
al. 

New  Jersey  Natural  Gas  Co 

Long  Island  Lighting  Co.,  et  al 

Eastex  Gas  Transmission  Co 

Houston  Pipe  Line  Co 

Texas  Eastern  Transmission  Corp 
Natural  Gas  Pipeline  Co.  of  Amer- 
ica. 

ANR  Pipeline  Co 

Columbia  Gas  Transmission  Corp...j 
Texas  Eastern  Transmission  Corp 
El  Paso  Natural  Gas  Co 


..do . 
..do . 
..do. 
.do. 
..do. 
..do. 
.do. 
..do. 
..do. 
..do. 


Central  llinois  Public  Service  Co.. 

Creole  Gas  Pipeline  Corp 

Public  Service  Co.  of  N.  Carolina . 

North  Carolina  Natural  Gas  Corp . 

Long  Island  Lighting  Co 

Public  Service  Co.  of  N.  Carolina. 

Louisiana  Resources  Co 

Public  Service  Co.  of  N.  Carolina. 

El  Paso  Natural  Gas  Co.,  et  al 

North  Carolina  Natural  Gas  Corp . 

do...„ 

Long  Island  Lighting  Co 

do 

United  Texas  Transmission  Co 

Lynchburg  Gas  Co 

City  of  Social  Circle 

Brooklyri  Union  Gas  Co 


07-08-87 
07-08-87 


07-08- 
07-08- 
07-08- 
07-08- 
07-08- 
07-09- 
07-09- 
07-09- 
07-09- 
07-09^ 
07-09^ 
07-09^ 
07-09^ 
07-09 
07-09 
07-09 
07-09 


87 
87 
87 
87 
87 
87 
87 
87 
87 
87 
87 
•87 
•87 
•87 
-87 
-87 
-87 


Subpart 


07-09-87 
07-09-87 
07-09-87 
07-09-87 
07-09-87 
07-09-87 
07-09-87 
07-10-87 
07-10-87 

07-10-87 
07-10-87 

07-10-87 
07-10-87 
07-10-87 
07-10-87 
07-10-87 
07-10-87 

07-10-87 
07-10-87 
07-10-87 
07-13-87 
07-13-87 
07-13-87 

07-13-87 
07-13-87 
07-13-87 
07-13-87 

07-13-87 
07-13-87 
07-13-87 


07-13- 
07-13- 
07-13- 
07-13- 
07-13- 
07-13- 
07-13- 
07-13- 
07-13- 
07-13- 
07-1 3^ 
07-13 
07-13- 
07-13 


B 
B 

B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
8 
B 
B 
B 
B 
B 
G 

G 
B 
B 
B 
B 
B 
B 
G 
C 

B 
B 

B 
B 
B 
B 
B 
B 

B 
B 
B 
B 
C 
C 

C 
C 
C 
G(HT) 

B 
B 
B 


Expiration 
date  '•= 


Transporta- 
tion rate  (c/ 
MMBTU) 


87  B 
87  1  B 
87  I  B 


87  I  B 
87     B 


■87 
■87 
•87 
■87 
■87 


12-10-87 
12-10-87 

12-10-87  j 
12-10-87 


54.31 
35.00 

25.00 
21.00 
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Docke!  No  ' 


Tra-^sporter/selter 


Recipient 


Date  (lied         Subpart 


Expiration 
date  ■' 


ST87-3292 Williams  Natural  Gas  Co 

ST87-3293 do 

ST87-3294 Seagull  Energy  Corp "ZZ. 

STe7-3295 Seagull  Interstate  Corp 

ST87-3296  Tennessee  Gas  Pipeline  Co.... 

Si87-3297 do 

ST87-3298  Texas  Eastern  Transmission  Corp. 


ST87-3299 do 

ST87-3300 1  Valero  Transmission,  LP.. 

ST87-3301 ;  Northern  Natural  Gas  Co.. 


..do. 
..do . 
..do. 
..do. 


ST87-3302 Panhandle  Eastern  Pipe  Line  Co 

ST87-3303.... 
ST87-3304  ... 
ST87-3305.... 
ST87-3306.... 

ST87-3307 Tennessee  Gas  Pipeline  Co.. 

ST87-3308 do 

ST87-3309 Trunkline  Gas  Co 

ST87-3310 Williams  Natural  Gas  Co  . 

ST87-3311 do 

ST87-3312 El  Paso  Natural  Gas  Co 


ST87-3313 Northern  Natural  Gas  Co 

ST87-3314  Panhandle  Eastern  Pipe  Line  Co.. 

ST87-3315  Tennessee  Gas  Pipeline  Co.. . 

ST87-3316 do 

ST87-3317 Williams  Natural  Gas  Co .'.ZZ 


ST87-3318 

ST87-3319 

ST87-3320 

ST87-3321 

ST87-3322 


Lear  Gas  Transmission  Co.. 

do 

do 

do 

do 


ST87-3323 '  ONG  Transmission  Co. 


KPL  Gas  Service  Co 

City  of  Chanute 

Enron  Industrial  Natural  Gas  Co 

do ' 

Oceana  Heights  Gas  Co ....* 

Peoples  Natural  Gas  Co  ,  et  al ' 

Public  Service  Electric  and  Gas 

Co  I 

Philadelphia  Electric  Co 

Transwestern  Pipeline  Co ' 

Coastal  States  Gas  Transmission  ' 

Co.  I 

Central  Illinois  Public  Service  Co. 

Central  lllirKMS  Light  Co 

do 

Central  Illinois  Service  Co 

do 

Pennsylvania  Gas  and  Water  Co. 

Valley  Gas  Co 

Michigan  Gas  Utilities  Co 

Golden  Gas  Energies,  Inc 

KPL  Gas  Service  Co i 

Coastal  Stales  Gas  Transmission  I 

Co. 

Duluth  Water  &  Gas  Co _., 

Central  Illinois  Light  Co „ „.| 

Atlanta  Gas  Ught  Co.,  et  al | 

Enron  Industrial  Natural  Gas  Co ! 

Union  Gas  System,  Inc : 

Panhandle  Eastern  Pipe  Line  Co j 

ANR  Pipeline  Co _ 

Northern  Natural  Gas  Co 

El  Paso  Natural  Gas  Co 

K  N  Energy,  Inc „ 

Northern  Natural  Gas  Co 


ST87-3324 . 


do. 


ST87-3325 '  do. 


ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 


Transwestern  Pipeline  Co . 

do 

do 

do 

do 


3326 ., 
3327.. 

3328.. 
3329.. 
3330.. 

3331 Colorado  Interstate  Gas  Co 

3332 !  Delhi  Gas  Pipeline  Corp „_... 

3333 El  Paso  Natural  Gas  Co 

3334 j  do 

3335 do '.''"Z'Z''. 

3336 1  Panhandle  Eastern  Pipe  Line  Co.. 


..do. 


do. 
..do. 
..do. 
..do. 

do. 


3337. 
3338. 
3339. 
3340. 
3341  . 

3342 Tennessee  Gas  Pipeline  Co.. 

3343. 
3344  . 
3345, 
3346, 
3347, 
3348. 
3349. 


..do. 
.do. 
.do. 
do. 
do. 
..do. 
do 


3350 Williams  Natural  Gas  Co , 

3351 do 

3352 Channel  Industries  Gas  Co 

3353 do 

3354  United  Gas  Pipe  Line  Co 

3355 do 

3356 Panhandle  Eastern  Pipe  Line  Co.. 


Natural  Gas  Pipeline  Co.  of  Amer- 
ica. 

Southern  California  Gas  Co 

Colony  Pipeline  Corp 

Southern  California  Gas  Co 

do 

do 

Peoples  Natural  Gas  Co 

Texas  Eastern  Transmission  Corp .. 

Pacific  Gas  and  Electric  Co 

Southern  California  Gas  Co _;..i 

Pacific  Gas  and  Electric  Co I 

Michigan  Consolidated  Gas  Co 

Consumers  Power  Co ' 

Michigan  Consolidated  Gas  Co I 

Central  Illinois  Public  Service  Co j 

Southeastern  Michigan  Gas  Co { 

Golden  Gas  Energies,  Inc 

East  Ohio  Gas  Co..  et  al 

National  Gas  and  Oil  Corp 

Valley  Gas  Co _... 

Berkshire  Gas  Co 

Western  Kentucky  Gas  Co 

Columbia  Gas  of  PA,  Inc.,  et  al... 

By  State  Gas  Co 

Nashville  Gas  Co  ,  et  al 

Arkansas  Louisiana  Gas  Co 

Peoples  Natural  Gas  Co 

Amoco  Gas  Co 

Tennessee  Gas  Pipeline  Co 

Texas  Souttiern  Pipeline,  Inc 

Washington  Gas  Light  Co..  et  al... 
Peoples  Natural  Gas  Co 


07-13-87 
07-13-87 
07-14-87 
07-14-87 
07-14-87 
07-14-87 
07-14-87 


07-14-87  B 
07-15-87  ;  C 
07-15-87  I  B 


B 
B 


07-15-67 

07-15-87 

07-15-87  i  B 

07-15-87  !  B 

07-15-87 

07-15-87 

07-15-87 

07-15-87 

07-15-87 

07-15-87 

07-16-87 


Transporta- 
tion rate  {(/ 
MMBTU) 


07-16-87 

IB 

07-16-87 

1  B 

07-16-87 

B 

07-16-87 

B 

07-16-87 

B 

07-17-87 

C 

12-14-87 

29  00 

07-17-87 

C 

12-14-87 

29.00 

07-17-87 

C 

12-14-87 

29.00 

07-17-87 

c 

12-14-87 

29.00 

07-17-87 

C 

12-14-87 

29  00 

07-17-87 

C 

12-14-87 

10.00/ 

12  00 

07-17-87 

C 

12-14-87 

10.00/ 
12  00 

07-17-87 

c 

12-14-87 

10.00/ 
1000 

07-17-87 

B 

07-17-87 

B 

07-17-87 

B 

07-17-87 

B 

07-17-87 

B 

07-20-87 

B 

07-20-87 

C 

07-20-87 

B 

07-20-87 

B 

07-20-87 

B 

07-20-87 

B 

07-20-87 

B 

07-20-87 

B 

07-20-87 

8 

07-20-87  ' 

B 

07-20-87 

B 

07-20-87 

B 

07-20-87 

B 

07-20-87 

B 

07-20-87 

B 

07-20-87 

B 

07-20-87  ' 

B 

07-20-87 

6 

07-20-87  ; 

B 

07-20-87 

B 

07-20-87 

B 

07-21-87 

C 

07-20-87 

C 

07-20-87 

B 

07-20-87 

B 

07-21-87  ': 

B 

UM  I 
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Docket  No.' 


Transporter/seller 


ST87-3357 

ST87-3358 

ST87-3359 
ST8"-3360 

5X67-3361 

ST87-3362 

ST87-3363, 

ST87-3364 

ST87-3365 

ST87-3366. 

ST87-3367 

ST87-3368 

ST87-3369 
ST87-3370. 

ST87-3371 . 
STB7-3372. 
ST87-3373. 
ST87-3374. 


do- 


Te«as  Eastern  Transmission  Corp, 


Recipient 


Citizens  Gas  Fuel  Co 

Public  Service  Electric  and  Gas 
Co. 

West  Texas.  Inc 

Peoples  Gas  Light  &  Coke  Co 


El  Paso  Natural  Gas  Co 

Natural  Gas  Pipeline  Co  of  Amer- 
ica \ 

Phillips  Gas  Pipeline  Co j  Phillips  Natural  Gas  Co 

Tennessee  Gas  Pipeline  Co j  North  Penn  Gas  Co 

do [  Colony  Pipeline  Corp 

do National  Gas  and  Oil  Corp 


Date  filed 


rexas  Eastern  Transmission  Corp 


ST87- 
ST87- 
ST87. 
ST87- 
ST87. 
STe7- 
ST87- 
STB7 
ST87. 
5187 
ST87 
ST87 
ST87 
ST87 
5^87 
STS7 
ST87 
ST87 
STB' 


3375, 
3376 
3377  , 
3378., 
3379., 
3380. 
3381  . 
3382. 
3383. 
3384. 
3385. 
3386. 
■3387 
3388 
■3389 
■3390 
-3391  . 
3392. 
3393 


..do. 
do 

do 

do. 
..do . 


....do. 
....do. 

do. 

do . 


5T87-3394 
ST87-3395 
ST87-3396 


5167- 

ST87- 

STB7 

ST87 

ST87^ 

8167 

ST87 

8X87 

5X67 

57-87 

ST6' 

ST8 

ST87 

5X87 

SX87 


3397., 

3398 

3399 

3400. 

3401., 

3402 

3403 

3404 

3405 

3406. 

-3407. 

-3408. 

-3409. 

-3410. 

-3411  . 


do 

Xrunkline  Gas  Co 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

Valero  Transmission,  LP 

Williams  Natural  Gas  Co 

do 

Ei  Paso  Natural  Gas  Co 

do 

do 

Natural  Gas  Pipeline  Co,  of  Amer- 
ica 

do  

ONG  Transmission  Co 

Xranscon;,nentai   Gas   Piple   Line 
Corp 
...do 
El  Paso  Natural  Gas  Co 
Xrunkline  Gas  Co 

do 

do 

do   

Panhandle  Eastern  Pipe  Line  Co, 

do    


Public  Service  Electric  and  Gas 

Co. 

Village  of  Tamms 

Associated  Natural  Gas  Co 

Central  Hudson  Gas  and  Electric 

Co 

City  of  Cairo 

Public  Service  Electric  and  Gas 

Co. 

Lavaca  Pipe  Line  Co 

do 

Union  Electric  Co 

Public  Service  Electric  and  Gas 

Co. 

Philadelphia  Gas  Works 

Consumers  Power  Co 

do 


..do. 
..do. 
..do. 
..do. 
..do. 
..do. 
..do. 
..do. 
..do. 


Texas  Eastern  Transmission  Corp.. 

Kansas  Gas  Supply  Corp 

City  of  Auburn 

Southern  California  Gas  Co 

Pacific  Gas  and  Electric  Co 

Houston  Pipe  Line  Co 

Northern   Indiana   Public  Service 
Co 

Northern  Illinois  Gas  Co , 

Arkia  Energy  Resources 

Longhorn  Pipeline  Co 


Fort  Hill  Natural  Gas  Authority 

El  Paso  Hydrocarbons  Co 

Consumers  Power  Co 

Michigan  Gas  Utilities  Co 

Consumers  Power  Co 

do 

Associated  Intrastate  Pipeline  Co  , 
Austin  Utility  Dept 


ao  I  Llano,  Inc. 

....do I  Michigan  Consolidated  Gas  Co . 


SX87-3412. 
5X87-3413. 
5X87-3414. 
SX87-3415. 
5X87-3416. 
ST87-3417, 


Valero  Transmission,  L.P.. 

do 

Northern  Natural  Gas  Co 

Tennessee  Gas  Pipeline  Co.. 
do  

Williams  Natural  Gas  Co 

do 

do 

do 

Arkla  Energy  Resources 

Colorado  Interstate  Gas  Co. 


Valero  Interstate  Transmission  Co. 

Northern  Natural  Gas  Co 

Austin  Utility  Dept 

North  Perm  Gas  Co 

Central  Hudson  Gas  and  Electric 

Co. 
Associated  Intrastate  Pipeline  Co .. 

City  of  Altamont 

Quivira  Gas  Co 

Kansas  Gas  Supply  Corp 

Philadelphia  Gas  Works 

Reliance  Pipeline  Co 


07-21-87 
07-21-87 

07-22-87 
07-22-87 

07-22-87 
07-22-87 
07-22-87 
07-22-87 
07-22-87 

07-22-87 
07-22-87 
07-22-87 

07-22-87 
07-22-87 

07-22-87 
07-22-87 
07-22-87 
07-22-87 


Expiration 
date  - 


Transporta- 
tion rate  (c/ 
MMBXU) 


07-22- 
07-22- 
07-22- 
07-22- 
07-22- 
07-22- 
07-22- 
07-22- 
07-22- 
07-22- 
07-22- 
07-22- 
07-22- 
07-22- 
07-22- 
07-23- 
07-23- 
07-23- 
07-23- 


B 
B 

8 
B 

B 
B 
B 
B 
B 

B 
B 
B 

B 
B 

B 
B 
B 
B 

B 
B 

87  I  B 
87  j  B 
87  B 
■87  i  B 
87  I  B 
■87  8 
-87  j  B 
■87  !  B 
-87 
-87 
■87 
-87 
-87 
-87 
-87 
■87 
-87 


07-23-87 
07-23-87 
07-23-87 


07-23- 
07-24- 
07-24- 
07-24- 
07-24- 
07-24- 
07-24- 
07-24- 
07-24- 
07-24- 
07-24- 
07-24- 
07-24- 
07-24- 
07-24- 


07-24-87 
07-24-87 
07-24-87 
07-24-87 
07-27-87 
07-27-87 


8 
8 
C 
B 
8 
8 
8 
B 
B 

B 
C 
B 

B 
8 
8 
8 
8 
8 
B 
B 
B 
8 
C 
C 
8 
8 
B 

B 
B 
B 
8 
8 
B 


12-20-87 


10.00 


Federal  Re<^ister  /  Vo 


Thur; 


/  Notices 


ST87- 
ST87- 

ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 


3419. 
3420 . 
3421  . 
3422. 
3423. 
3424. 
3425. 
3426. 
3427. 
3428. 


ST87-3429 . 

ST87-3430. 
ST87-3431 . 


Natural  Gas  Pipeline  Co.  of  Amer- 
ica 
do. 

Texas  Sea  Rim  Pipeline,  Inc 

Williams  Natural  Gas  Co 

Arkia  Energy  Resources 

El  Paso  Natural  Gas  Co 

do 

do 

do 

Mountain  Fuel  Resources,  Inc 

Natural  Gas  Pipeline  Co.  of  Amer- 
ica. 

do 

do 

Tennessee  Gas  Pipeline  Co 


Transporta- 
tion rate  (c/ 
Mt^BTU) 


ST87- 

ST87- 

ST87 

ST87- 

ST87- 

ST87- 

ST87- 

ST87- 

ST87. 

ST87- 

ST87- 
ST87- 

ST87- 
ST87- 
ST87- 

ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 

ST87- 
ST87- 
ST87- 


3432 1  Natural  Gas  Pipeline  Co  of  Amer- 
ica. 


North  Shore  Gas  Co 

Apache  Intrastate 

Kansas  Power  and  Light  Co  . 

Boston  Gas  Co 

Southern  California  Gas  Co .. 
Pacific  Gas  and  Electric  Co .. 
Southern  California  Gas  Co .. 

do 

Mountain  Fuel  Supply  Co 

Central  Illinois  Light  Co 


3433 

-3434 

3435 

3436 

3437 

3438 

3439 

3440 

3441 


3442 . 

3443 . 

3444. 


..do. 


3447.. 
3448.. 
3449.. 
3450.. 
3451  .. 
3452... 
3453... 
3454... 
3455... 
3456... 
3457... 
3458... 
3459... 
3460... 


Tennessee  Gas  Pipeline  Co 

do 

Texas  Gas  Transmission  Corp... 

do 

do 

do 

do 

Transcontinental    Gas    Pipe    Line 
Corp. 

do 

Valero  Transmission,  L.P 

do 

3445 ANR  Pipeline  Co 

3446 i  do 

do ZZ 

do 

do 

do 

El  Paso  Natural  Gas  Co 

do 

do 

do 

do 

do 

do 

do 

do 

Natural  Gas  Pipeline  Co.  of  Amer- 
ica. 

do 

Panhandle  Eastern  Pipe  Line  Co 

do 


Delhi  Gas  Pipeline  Corp 

Peoples  Gas  Light  &  Coke  Co 

City  of  Richmond   Dept.   of  Pub 

Util. 
Northern    Indiana    Public   Service 

Co. 
Commonwealth  Gas  Services,  Inc . 

Commonwealth  Gas  Co 

Nashville  Gas  Co 

Louisville  Gas  &  Electnc  Co 

City  of  Alexandria 

Community  Natural  Gas  Co.,  Inc 

Central  Illinois  Light  Co.,  et  al 

NGC  Intrastate  Pipeline  Co 

Mountaineer  Gas  Co 


3461 
3462 
3463 


ST87-3464 . 
ST87-3465. 


ST87-3466 

ST87-3467 

ST87-3468 

ST87-3469 

ST87-3470 

ST87-3471 

ST87-3472 

ST87-3473 

ST87-3474 

8187-3475 

ST87-3476 

ST87-3477 

ST87-3478 

ST87-3479 


Trunkline  Gas  Co.... 
Winnie  Pipeline  Co . 


ANR  Pipeline  Co.. 

do 

do 

do 


do 

do 

do 

do 

do 

do 

do 

do 

do 

Northern  Natural  Gas  Co.. 


Connecticut  Natural  Gas  Corp.. 

Transwestern  Pipeline  Co 

El  Paso  Natural  Gas  Co 

Michigan  Consolidated  Gas  Co. 

Michigan  Power  Co 

Wisconsin  Natural  Gas  Co 

do 

City  Gas  Co 

West  Ohio  Gas  Co 

Southern  California  Gas  Co 

Texline  Gas  Co 

El  Paso  Gas  Transportation  Co. 

Pacific  Gas  and  Electric  Co 

GGSIGasCo 

El  Paso  Hydrocarbons  Co 

Pacific  Gas  and  Electric  Co 

Southern  Union  Gas  Co 

Pacific  Gas  and  Light  Co 

Northern  Illinois  Gas  Co 


Peoples  Gas  Light  and  Coke  Co.... 

Michigan  Consolidated  Gas  Co 

Baltimore  Gas  &  Electric  Co.,  et 
al. 

Consumer  Power  Co 

Natural  Gas  Pipeline  Co.  of  Amer- 
ica. 

Madison  Gas  &  Electric  Co 

Wisconsin  Gas  Co 

Wisconsin  Natural  Gas  Co.._ 

Coastal  States  Gas  TransnrHsslon 
Co. 

Michigan  Gas  Utilities  Co 

Michigan  Consolidated  Gas  Co 

Wisconsin  Natural  Gas  Co 

Madison  Gas  &  Electric  Co 

Michigan  Consolidated  Gas  Co 

Quivira  Gas  Co 

Peoples  Gas  Light  &  Coke  Co 

Columbia  Gas  of  Maryland,  Inc 

Corning  Natural  Gas  Corp 

Northern  Illinois  Gas  Co 


07-27-87 

B 

07-27-87 

B 

07-27-87 

B 

07-27-87 

B 

07-28-87 

B 

07-28-87 

B 

07-28-87 

B 

07-28-87 

B 

07-28-87 

B 

07-28-87 

1  B 

07-28-87 

B 

07-28-87 

B 

07-28-87 

B 

07-28-87 

B 

07-29-87 

1 
B 

1 

07-29-87 

B 

07-29-87 

B 

07-29-87 

B 

07-30-87 

B 

07-30-87 

B 

07-30-87 

B 

07-30-87 

B 

07-30-87 

B 

07-29-87 

B 

07-29-87 

B 

07-29-87 

C 

07-29-87 

C 

07-30-87 

B 

07-30-87 

B 

07-30-87 

B 

07-30-87 

B 

07-30-87 

B 

07-30-87 

B 

07-30-87 

B 

07-30-87 

B 

07-30-87 

B 

07-30-87 

B 

07-30-87 

B 

07-30-87 

B 

07-30-87 

6 

07-30-87 

B 

07-30-87 

B 

07-30-87 

B 

07-30-87 

B 

07-30-87 

B 

07-30-87 

B 

07-30-87 

B 

07-30-87 

C 

07-30-87 

B 

07-31-87 

B 

07-31-87 

B 

07-31-87 

B 

07-31-87 

B 

07-31-87 

B 

07-31-87 

B 

07-31-87 

B 

07-31-87 

B 

07-31-87 

B 

07-31-87 

B 

07-31-87 

B 

07-31-87 

B 

07-31-87 

B 

REST  COPY  AVAILABLE 
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Docket  No' 

Transporter/seller 

Recipient 

Date  filed 

Subpart 

Expiration 
date  2 

Transporta- 
tion rate  (c/ 
MMBTU) 

ST87-3480 

do         

VHC  Pipeline  Co        

07-31-87 
07-31-87 
07-31-87 
07-31-87 

07-31-87 
07-31-87 
07-31-87 
07-31-87 
07-31-87 
07-31-87 
07-31-87 
07-31-87 

07-31-87 

07-31-87 
07-31-87 
07-31-87 
07-31-87 
07-31-87 
07-31-87 

B 
B 
B 
C 

C 
B 
B 
B 
B 
B 
C 
B 

B 

B 
B 
B 
B 
B 
C 

12-28-87 

12-28-67 

12-28-87 

ST87-3481 

do  

Iowa-I!linois  Gas  &  Electric  Co 

Pacific  Gas  and  Electric  Co 

ST87-3482 

do „.... 

ONG  Transmission  Co „ 

do    

ST87-3483 

ST87-3484 

Northern    Indiana   Public   Service 
Co. 

Panhandle  Eastern  Pipe  Line  Co 

Eastex  Gas  Transmission  Co 

10.00 

10  00 

ST87-3485 

Panhandle  Eastern  Pipe  Line  Co 

do          

ST87-3486 

Woodward  Pipeline,  inc 

ST87-3487  .. 

do „ 

do                            

Eastex  Gas  Transmission  Co 

ST87-3488 

do             ..             

ST87-3489 

do              

..do  

ST87-3490 

Taft  Pipeline  Co 

Peoples  Natural  Gas  Co 

09.60 

ST87-3491 

ST87- 

Texas  Eastern  Transmission  Corp.. 

Corpus  Chnsti  Industrial  Pipeline 

Co. 
Consumers  Power  Co 

3492Trunk- 

line  Gas  Co. 

ST87-3493 

do 

do 

ST87-3494 

. ...  do  

do i 

ST87-3495 

ST87-3496 

do „ 

do 

do i 

do 1 

ST87-3497..      . 

do    .             

do „ 

ST87-3498 

Seagull  Energy  Corp 

Transcontinental    Gas   Pipe   Line 
Corp. 

12-28-87 

10.00 

'  Notice  of  transactions  does  not  constitute  a  detefTiination  that  filings  comply  with  Commission  regulations  in  accordance  with  order  No.  436 
(final  rule  and  notice  requesting  supplemental  comments,  50  FR  42,372.  10/18.'85). 

*  The  Intrastate  Pipeline  has  sought  Commission  approval  of  ;ts  transportation  rate  pursuant  to  section  284.123(B)(2)  of  the  Commission's 
regulations  (18  C^R  284  123(B)(2)),  Such  rates  are  deemed  fair  and  equitable  if  the  Commission  does  not  take  action  by  the  date  indicated. 


(FR  Doc  a--:0,i59  Filed  9-9-87:  8:45  am] 
BILLING  CODE  6717-01-M 


[Docket  No.  TA88-1-31-000  (PGA  88-1)1 

Filing  of  Revised  Tariff  Stieets 
Reflecting  Tariff  Adjustment;  Arkia 
Energy  Resources 

(September  3.  1987) 

Take  notice  that  on  September  1.  1987 
Arkla  Energy  Resources  (AERj.  a 
division  of  Arkla.  Inc.  tendered  for  filing 
the  following  tariff  sheets: 

Rate  Schedule  No.  X-26 
Original  Volume  No.  3 
44th  Revised  Sheet  No.  185 
Rdte  Schedule  No.  G-2 
First  Revised  Volume  No.  1 
45th  Revised  Sheet  No.  4 

The  purpose  of  the  above  described 
tariff  sheets  reflecting  AER's  regular 
semi-annual  PG.^  changes  is  to  (1) 
reflect  the  projected  average  cost  of 
purchased  gas  for  the  six-month  period 
commencing  October  1.  1987;  and  (2) 
recover  or  refund  the  accumulated 
deferred  purchase  gas  costs  as  of  Jane 
30,  198", 

Any  person  desinng  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  N'E.,  Washington. 
DC  20426,  in  accordance  with  |§  1.8  and 
1.10  of  the  Commission's  rules  of 


practice  and  procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  11, 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary: 
[FR  Doc.  87-20824  Filed  9-9-87;  8.45  am) 

BILLING  CODE  6717-01-M 

(Docket  No.  RP87-93-O001 

Filing;  Col'jmbia  Gas  Transmission 
Corp. 

September  3, 1987. 

Take  notice  that,  on  August  25, 1987, 
Columbia  Gas  Transmission 
Corporation  (Columbia),  a  Delaware 
corporation  having  its  principal  place  of 
business  at  1700  MacCorkle  Avenue, 
SE  .  Charleston.  West  Virginia  25314, 
filed  a  petition  pursuant  to  Rule  207  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.207)  requesting 
the  Commission  to  issue  an  order 
authorizing  Columbia,  during  the 
contract  year  commencing  November  1, 


1987,  to  waive  the  demand  adjustment 
and  penalty  charges  applicable  to  sales 
to  its  wholesale  customers  under  the 
CDS  and  G  Rate  Schedules  in  excess  of 
their  Seasonal  Entitlements,  subject  to 
the  condition  that  such  excess  sales 
have  the  effect  of  reducing  Columbia's 
weighted  average  commodity  cost  of 
gas.  Copies  of  Columbia's  petition  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  XE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385  211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
17, 1987.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  F.  Plumb,         | 

Secretary. 

[FR  Doc.  87-20825  Filed  9-&-8-:  8:45  am) 

BILLING  CODE  6717-01-M 


UM  I 


Fed 


ICocket  No.  RP87-1^2-000] 

Proposed  Changes  in  FERC  Gas  Tariff, 
Columbia  Gas  Transmission  Corp. 

Si'ptfmhcr  3,  1987. 

Take  notice  that  Columbia  Gas 
Transmission  Corporation  (Columbia) 
on  August  31, 1987,  tendered  for  filing 
the  following  proposed  changes  to  its 
FRRC  Gas  Tariff.  Original  Volume  No.  1, 
to  be  effective  October  1,  1987: 

One  hundred  and  twentieth  Revised  Sheet 

No,  16 
Elevenly  Revised  Sheet  No,  16A2 
Ninth  Revised  Sheet  No,  31 
Original  Sheet  No.  46E 
Third  Revised  Sheet  No.  67 

Colum.bia  states  that  the  listed  tariff 
sheets  set  forth  the  adjustment  to  its 
sales  and  transportation  rates,  as  v.'eli 
as  applicable  tariff  provisions, 
applicable  to  the  Annual  Charge 
Adjustment,  pursuant  to  the 
Commission  s  Regulations  as  set  forth  in 
Order  Nos.  472  and  472-A  issued  May 
29. 1987  and  June  17.  1987,  respectively. 

Copies  of  the  filing  were  served  upon 
the  Company's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  September  11,  1987.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Columbia's  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection, 
Kenneth  F.  Plumb, 
St^cretary: 
\V9.  Doc.  8-- 20811  Filed  »-&-87:  8:45  am] 
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[Docket  No,  RP87-113-O001 

Proposed  Changes,  In  FERC  Gas 
Tariff;  Columbia  Gulf  Transmission  Co. 

S<;ptember  3,  1987, 

Take  notice  that  Columbia  Gulf 
Transmission  Company  (Columbia  Gulf) 
en  August  31,  1987  tendered  for  filing  the 
following  proposed  changes  to  its  FERC 
Gas  Tariff,  Original  Volume  No,  1.  to  be 
effective  October  1,  1987: 

Second  Revised  Sheet  No  5A 
Third  Revised  Sheet  No.  31 


Columbia  Gulf  states  that  the  listed 

tariff  sheets  set  forth  the  transportation 
rates  and  applicable  tariff  provisions 
required  to  place  the  rates  into  effect, 
applicable  to  the  Annual  Charge 
Adjustment,  pursuant  to  the 
Commission's  Regulations  as  set  forth  in 
Order  No.  472  and  472-A  issued  May  29, 
1987  and  June  17,  1987.  respectively. 

Copies  of  the  filing  were  served  upon 
the  Company's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE„  'Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  September  11, 1987,  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  fiile  a  motion  to  intervene.  Copies 
of  Columbia  Gulfs  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection, 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc.  87-20812  Filed  9-9^7;  8:45  am] 
BILLING  CODE  6717-01-M 


(Docket  No,  RP87-1 11-0001 

Proposed  Changes  in  FERC  Gas  Tariff; 
Consolidated  Gas  Transmission  Corp. 

September  4, 1987, 

Take  notice  that  Consolidated  Gas 
Transmission  Corporation 
(Consolidated)  on  August  31, 1987,  filed 
the  following  revised  tariff  sheets  to 
Original  Volume  No,  1  of  its  FERC  Gas 
Tariff:  Fifteenth  Revised  Sheet  No.  31: 
Second  Revised  Sheet  No.  33;  Second 
Revised  Sheet  .\os.  121, 126,  128,  134, 
and  135;  Third  Revised  Sheet  No.  136; 
and  First  Revised  Sheet  No.  137. 

These  tariff  sheets  are  being  filed  to 
be  effective  on  October  1, 1987,  in 
compliance  with  Commission  Order  No. 
472  issued  May  29,  1987,  in  Docket  No, 
RM87-3-O00. 

The  revised  tariff  rates  reflect  an 
increase  in  the  commodity  portion  of 
Current  Rates  of  0.20  cents  per  Dt  to 
include  the  FERC  Annual  Charge 
Adjustment.  A  new  section  14  has  been 
added  to  the  General  Terms  and 
Conditions  of  Consolidated's  tariff  to 
include  provisions  for  the  FERC  Annual 
Charge  Adjustment. 

Additionally,  Footnote  1  on  Sheet  No. 
121  has  been  revised  to  permit  the 


adjustment  of  rates  to  reflect  FERC 
Annual  Charges  estimated  to  be  billed 
to  Consolidated  by  other  pipelines  for 
sales  and  transportation  of  gas  for 
Consolidated. 

Consolidated  states  that  the  annual 
charge  billing  of  5887,609  from  the 
Commission  for  fiscal  year  1987  was 
paid  under  protest. 

Consolidated  reserves  its  right  to  file 
alternate  tariff  sheets  in  the  event  the 
Commission  rejects  the  primary  tariff 
sheets  tendered  for  filing  on  July  31, 
1987,  in  Docket  No.  TA87-3-22-000. 

Copies  of  the  filing  were  served  upon 
Consolidated's  jurisdictional  customers 
as  well  as  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  protest  or 
motion  to  intervene  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385,214).  All  motions  or  protests  should 
be  filed  on  or  before  September  11, 1987. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kemieth  F.  Plumb, 
Secretary. 
[VR  Doc.  87-20813  Filed  9-9-87:  8:45  am| 

BILLING  CODE  6717-01-M 


(Docket  Nos.  RP82-1 24-006.  RP87-70-004. 
and  CP86-275-004i 

Compliance  Fihng;  East  Tennessee 
Natural  Gas  Co. 

September  4, 1987. 

Take  notice  that  East  Tennessee 
Natural  Gas  Company  (East  Tennessee) 
on  August  31, 1987  tendered  for  filing  the 
following  tariff  sheets  to  Original 
Volume  No.  1  of  its  FERC  Gas  Tariff: 

Thirtieth  Revised  Sheet  No,  4 
Substitute  First  Revised  Sheet  No,  139 
Substitute  First  Revised  Sheet  No,  140 
Substitute  First  Revised  Sheet  No.  278 

East  Tennessee  states  that  the 
purpose  of  the  tariff  sheets  is  to  (1) 
revise  certain  tariff  sheets  in  compliance 
with  the  Commission's  June  29. 1987 
order  in  Docket  No.  RP87-70-004,  which 
directed  East  Tennessee  to  reflect  the 
use  of  the  three  day  peak  to  allocate 
purchased  gas  costs  (This  revision 
includes  an  adjustment,  as  a  known  and 
measurable  change  during  the  test 
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period,  of  the  actual  three  day  peak  to 
account  for  its  newly  certificated  resale 
customer.  Atlanta  Gas  Light  Company). 
(2)  reflect  the  elimination  of  East 
Tennessee's  minimum  commodity  bill 
and  the  50-50  weighing  of  the  Mcf-mile 
and  the  historical  zone  rate  factors, 
consistent  with  the  Commission's 
Opinion  No.  282.  which  issued  on 
August  21.  1987  in  Docket  Nos.  RP82- 
124-000,  et  al.,  (3)  reflect  an  annual 
quantity  entitlement  of  10.950,000  dth  for 
Atlanta  Gas  Light  Com.pany.  consistent 
with  the  Commission  order  issuing 
certificate  issued  June  5.  1987  in  Docket 
No.  CP86-275-00O, 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Comm.ission.  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
11.  1987.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secre(ary 
|KR  Doc.  87-20826  Filed  9-9-87;  8:45  am) 

BILLING  CO0£  6717-01-M 

IDocket  No.  RP85-149-0101 

Tariff  Filing;  East  Tennessee  Natural 
Gas  Co. 

Septt.mber  3. 1987. 

Take  notice  that  East  Tennessee 
Natural  Gas  Company  lEast  Tennessee) 
on  August  31,  1987  tendered  for  filing  the 
following  tariff  sheet  to  Original  Volume 
No,  1  of  its  FERC  Gas  Tariff: 
Twenty-Ninth  Revised  Sheet  No.  4 

East  Tennessee  states  that  the 
purpose  of  this  filing  is  to  implement 
sections  3.3  and  6.2  of  the  Stipulation 
and  Agreement  dated  December  30. 

1986.  in  Docket  No.  RP82-124-0O0,  el  al. 
F.ast  Tennessee  proposes  that  the  tariff 
sheet  become  effective  on  September  1, 

1987,  m  order  to  comply  with  the 
provisions  of  the  Stipulation,  and 
without  prejudice  to  East  Tennessee's 
right  to  seek  rehearing  of  Opionion  No. 
262. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 


intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
10. 1987.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc.  87-20827  Filed  9-9-87;  8:45  am] 
BILLING  CODE  6717-C1-M 


[Docket  No.  TA88- 1-33-000] 

Proposed  Change  in  Rates  Pursuant  to 
Purctiased  Gas  Cost  Adjustment;  El 
Paso  Natural  Gas  Co. 

September  4. 19a7. 

Take  notice  that  on  August  31, 1987.  El 
Paso  Natural  Gas  Company  (El  Paso) 
filed  a  notice  of  change  in  rates  for 
jurisdictional  gas  service  rendered 
under  rate  schedules  affected  by  and 
subject  to  section  19,  Purchased  Gas 
Cost  Adjustment  Provision  (PGA),  of  the 
General  Terms  and  Conditions  in  El 
Paso's  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1. 

On  June  19, 1987.  El  Paso  filed  an 
Offer  of  Settlement  in  the  ongoing 
proceeding  at  El  Paso  Natural  Gas  Co.. 
Docket  No.  RP86-157-O00,  which,  if 
approved,  will  permit  El  Paso  to  remove 
from  the  PGA  surcharge  component  of 
its  commodity  rates  certain  liquid 
revenue  deficiency  amounts  effective 
July  1, 1987,  and  to  use  a  revised  billing 
procedure  to  recover  those  past  and 
certain  stipulated  future  costs  related  to 
liquid  revenues.  Therefore,  El  Paso 
states  that  the  proposed  rate  adjustment 
has  been  determined  based  upon 
projected  purchased  gas  costs, 
estimated  jurisdictional  sales  and  an 
Account  No.  161  jurisdictional  balance 
that  presupposes  approval  of  the  Offer 
of  Settlement  effective  July  1, 1987.  The 
filing  reflects  an  increase  of  S0.0201  per 
dth  in  the  base  purchased  gas  cost  rate 
and  an  increase  of  $0.3784  per  dth  in  the 
surcharge  rate  for  a  net  increase  in  El 
Paso's  rates  from  those  proposed  to  be 
effective  July  1,  1987  under  the  Offer  of 
Settlement  at  Docket  No.  RP86-157-000 
of  S0.3985  per  dth  attributable  to  the 
PGA. 


UM  I 


To  implement  the  notice  of  change  in 
rates.  El  Paso  tendered  for  filing  and 
acceptance  the  following  revised  sheets 
to  its  FERC  Gas  Tariff: 


TanH  volume 

TanH  sfwel 

First  Revised  Volume  No.  1   , 

Fourteenth     Revised     Sheet 

No    100,  Second  Revised 

Sheet    No     100- A.    Ninth 

Revi&ed  Sheet  No  540 

Eightti    Revised    Sheet    No. 

24 

Third  Revised  Volume  No.  2. .. 

Thirty.eighth    Revised   Sheet 

No  1-D. 

Qnginal  Volume  No.  2A 

Fortieth   Revised   Sheet   No 

1-C. 

El  Paso  requests  that  the  Commission 
grant  such  waiver  of  its  applicable  rules 
and  regulations  as  may  be  necessary  to 
permit  the  tendered  tariff  sheets  to 
become  effective  on  October  1. 1987. 

In  the  event  the  Commission  does  not 
act  on  or  rejects  the  Offer  of  Settlement 
at  Docket  No.  RP86-157-000  prior  to  the 
proposed  effective  date  of  the  notice  of 
PGA  rate  change.  El  Paso  also  tendered 
alternate  tariff  sheets  to  be  made 
effective  in  lieu  of  their  above- 
designated  counterparts,  as  appropriate. 
The  alternate  sheets  reflect  an 
adjustment  that  does  not  give  effect  to 
implementation  on  July  1,  1987  of  the 
Offer  of  Settlement  in  Docket  No.  RP86- 
157-000.  and  provide  for  a  net  increase 
of  $1.0448  per  dth  in  El  Paso's  rates 
placed  in  effect  on  April  1.  1987, 

El  Paso  states  that  copies  of  the  filing 
have  been  served  upon  all  of  its 
interstate  pipeline  system  customers 
and  all  interested  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NW.,  Washington. 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  September  11, 1987.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 
[FR  Doc.  87-20828  Filed  9-9-87;  8:45  am) 
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[Docket  Nos.  TA8S-2-4-002,  TA87-5-4-000 
and  RP87-116-OO0i 

Proposed  Changes  in  Rates  and  Tariff 
Provisions;  Granite  State  Gas 
Transmission,  Inc. 

September  4,  1987. 

Take  notice  that  on  August  31,  1987. 
Granite  State  Gas  Transmission,  Inc. 
(Granite  State),  tendered  for  filing 
certain  revised  tariff  sheets  to  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1 
and  Original  Volume  No.  2. 

Granite  State  states  that  the  proposed 
changes  in  rates  and  other  tariff 
provisions  are  applicable  to  wholesale 
sales,  to  storage  servit:es  and  to  storage- 
related  transportation  services  provided 
for  its  two  affiliated  distributor  company 
customers:  Bay  State  Gas  Comp.-any  (Bay 
State)  and  Northern  Utilities.  Inc. 
(Northern  Utilities). 

According  to  Granite  State  the 
proposed  changes  in  rates  for  its  sales  to 
Bay  State  and  .Northern  Utilities  result 
from  the  combination  of  (1)  its 
compliance  wish  an  order  of  the 
Commission  issued  July  20.  1987,  in 
Docket  Nos.  TA85-2^^-000.  et  aL 
directing  Granite  State,  in  flowino 
through  in  its  rates  the  cost  of  gas 
purchased  through  the  medium  of 
Boundary  Gas.  Inc.  to  reclassify  the 
demand  and  commodity  components  for 
such  purchases  in  accordance  with  the 
requirements  of  Opinion  Nos.  256  and 
25&-A  in  the  matter  of  Natural  Gas 
Pipeline  Company  of  America  and  (2) 
tracking  changes  in  the  cost  of  gas 
purchased  from  Tennessee  Gas  Pipeline 
Company,  a  Division  of  Tenneco  inc. 
(Tennessee)  that  Tennessee  filed  on 
August  17, 1987  in  compliance  with  the 
requirements  of  Opinion  No.  249-A  and 
the  settlement  in  Docket  Nos.  RP85-178, 
et  al.  Granite  State  states  that  its 
revised  sales  rates  in  this  filing  result  in 
a  reduction  of  S2.641.000  annually  for 
sales  to  Bay  State  and  S880.725  annually 
for  sales  to  Northern  Utilities.  It  also 
states  that  the  Tennessee  filing  reduced 
costs  incurred  by  Granite  State  for 
transportation  of  gas  for  system  supply 
and  storage-related  transportation 
services  which  are  reflected  in  the  tariff 
changes. 

Granite  State  further  states  that  the 
revised  tariff  sheets  submitted  with  its 
filing  eliminate  provisions  related  to 
Incremental  Pricing  which  Regulations 
the  Commission  cancelled  on  July  27, 
1987  in  Docket  No.  RM87-28-000  (40 
FERC  H  61,095)  and  establish  an  Annual 
Charges  Adjustment  provision 
applicable  to  sales  and  transportation 
services  in  accordance  with  Order  No. 
472,  Docket  No.  RM87-3-000. 


.According  to  Granite  State  copies  of 
Its  filing  were  served  upon  its 
customers,  Bay  State  and  Northern 
Utilities,  and  the  regulatory 
commissions  of  the  States  of  Maine  and 
Massachusetts  and  New  Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  ,NE.,  Washington, 
DC  20426.  in  accordance  with  Sections 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211.  385.214)  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  11, 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
tdken.  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Kenneth  F  Plunih 

St^crelury. 

[FR  Doc  87-20829  Filed  9-9-87;  8:45  am) 

BILLING  CODE  6717-Ci-*! 


(Project  No.  9021-0021 

Surrender  of  Preliminary  Permit:  JDJ 
Energy  Co. 

September  1,  1987. 

Take  notice  that  JDJ  Energy  Company, 
permittee  for  the  National  Fish  Hatchery 
Conduit  at  Greers  Ferry  Dam  Project  No. 
9021,  has  requested  that  its  preliminary 
permit  be  terminated.  The  preliminary 
perm.it  was  issued  on  September  27, 
1985,  and  would  have  expired  on  August 
31, 1988.  The  project  would  have  been 
located  on  the  Greers  Ferry  Lake  in 
Cleburne  County,  Arkansas. 

The  permittee  filed  the  request  on  July 
20,  1987.  and  the  preliminary  permit  for 
Project  No.  9021  shall  remain  in  effect 
through  the  thirtieth  day  after  issuance 
of  this  notice  unless  that  day  is  a 
Saturday,  Sunday,  or  holiday  as 
described  in  18  CFR  385.2007,  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  Part  4.  may  be  filed  on 
the  next  business  day. 
Kenneth  F.  Plumb, 
Secretary. 
|FR  Doc.  87-20«22  Filed  9-9-87:  8:45  amj 

BILLING  CODE  6717-01-M 


I  Docket  No,  RP67-12:-00C 

Proposed  Tariff  Ctianges;  National 
Fuel  Gas  Supply  Corp. 

September  4,  1987. 

Take  notice  that  on  August  31, 1987, 
National  Fuel  Gas  Supply  Corporation 
(■■National")  tendered  for  filing  Tenth 
Revised  Sheet  No.  4  and  Original  Sheet 
No.  72-A  as  part  of  its  FERC  Gas  Tariff, 
First  Revised  Volume  No.  1,  to  become 
effective  October  1, 1987. 

National  states  that  the  only  purpose 
of  these  revised  tariff  sheets  is  to  reflect 
an  adjustment  in  National's  rates  for 
recovery  of  the  costs  associated  with  the 
Annual  Charges  Adjustment  Clause  as 
authorized  by  the  Commission. 

It  is  stated  that  copies  of  the  filing 
have  been  mailed  to  all  of  its 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rule  214 
of  the  Commission's  Procedural  Rules 
(18  CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  11,  1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb 
Secretary. 
jFR  Doc.  87-20830  Filed  9-9-87;  8:45  am| 

BILLING  CODE  «717-01-l« 


(Docket  No   TA87-3- 16-002 

Proposed  Tariff  Ctianges:  National 
Fuel  Gas  Supply  Corp. 

September  3. 1987. 

Take  notice  that  on  August  31.  1987, 
National  Fuel  Gas  Supply  Corporation 
("National")  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff  First  Revised 
Volume  No.  1,  Substitute  Ninth  Revised 
Sheet  No.  4  to  become  effective  A'igust 
1, 1987,  in  compliance  with  FERC  Order 
dated  July  31,  1987. 

National  states  the  purpose  of 
Substitute  Ninth  Revised  Sheet  No.  4  is 
to  reflect  a  net  increase  of  38.81  cents 
per  Dth.  This  change  consists  of  a 
decrease  in  current  purchase  gas  cost  of 
5.09  cents  per  Dth.  and  an  increase  in 


the  purchase  gas  cost  surcharge 
acijustment  of  43.9  cents  per  Dth. 

National  slates  that  copies  of  this 
filmg  were  served  upon  the  company's 
jurisdictional  customers  and  the 
regulatory  commissions  of  the  states  of 
New  York.  Ohio.  Pennsylvania. 
Delaware,  and  New  Jersey. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
F"ru.'rc;y  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington, 
UC  20426.  in  accordance  with  Rule  214 
c:f  the  Commission's  Procedural  Rules 
118  CFR  385.214).  All  such  motions  or 
protf.'Sts  should  be  filed  on  or  before 
September  11.  1987.  Protests  will  be 
considered  by  the  Comm.ission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
i'l  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb 
Secretary. 

|FR  Doc.  87-20831  Filed  9-&-87;  8:45  am| 
BILLING  CODE  6717-01-M 


I  Docket  No,  TF87-8-59-000 1 

Rate  Change  Pursuant  to  Purchased 
Gas  Cost  Adjustment  Provision; 
Northern  Natural  Gas  Co.,  Division  of 
Enron  Corp. 

SepttMr.ber  4.  1987, 

Take  notice  that  on  August  31.  1987, 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corporation 
(.Northern)  tendered  for  filing  the 
following  tariff  sheets: 

THIRD  REVISED  VOLUME  NO.  1 

Substitute  Forty-Sixth  Revised  Sheet 
No.  4b. 

Substitute  Fourteenth  Revised  Sheet 
No.  4b.l. 

ORIGINAL  VOLUME  NO.  2 

Substitute  Fifty-Third  Revised  Sheet 
No.  Ic. 

Northern  states  that  the  above- 
referenced  tariff  sheets  are  being  filed 
pursuant  to  section  18.61  of  the  "Third 
Revised  Volume  .No.  1  (applying  to 
niiirket  area  sales)  and  section  1.61  of 
the  Original  Volume  No.  2  (applying  to 
field  area  sales)  (Interim  Adjustments 
Between  Regular  Adjustment  Dates)  of 
Northern's  Tariff  to  reflect  a  decrease  in 
its  base  average  commodity  cost  of 
purchased  gas  due  to  a  reduction  in  its 
average  cost  of  gas  purchased  from  that 
rrfiected  in  its  currently  effective  rates. 


In  accordance  with  the  provisions  of 
Northern's  tariff,  Northern  states  that 
copies  of  its  transmittal  letter  and 
attachments  have  been  mailed  to  each 
of  Northern's  gas  utility  customers  and 
interested  state  commissions.  A  copy  of 
Northern's  filing  is  available  for  public 
inspection  in  Northern's  office  in 
Omaha.  Nebraska. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  ore  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214),  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  11, 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  Kishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission: and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 
[FR  Doc.  67-2^832  Filed  9-9-87:  8:45  am] 

BILLING  CODE  6717-01-M 


I  Docket  No.  RP37-126-0001 

Proposed  Changes  in  FERC  Gas  Tariff; 
Pelican  Interstate  Gas  System 

September  4. 1987. 

Take  notice  that  on  September  1, 1987. 
Pelican  Interstate  Gas  System  (Pelican) 
tendered  for  filing  the  below  listed  tariff 
sheets  to  be  a  part  of  its  FERC  Gas 
Tariff. 

First  Revised  Sheet  No.  1. 

Original  Sheet  No.  2A. 

Pelican  states  that  the  above- 
mentioned  tariff  sheets  were  submitted 
in  compliance  with  Commission  Order 
No.  472.  issued  May  29. 1987.  The 
proposed  tariff  provides  a  mechanism 
for  Pelican  to  recover  from,  its  custom.ers 
annual  charges  assessed  it  by  the 
Commission  pursuant  to  Part  382  of  the 
Commission's  Regulations. 

A  copy  of  this  filing  was  mailed  to 
Pelican's  jurisdictional  customers  and 
interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  §§385.214 
and  385.211.  All  such  motions  or  protests 
must  be  filed  on  or  before  September  11. 
1987.  Protegjts  will  be  considered  by  the 


Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parlies  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  mast  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc.  87-20833  Filed  9-9-87;  8:45  am] 
BILLING  CODE  6717-01-M 


I  Docket  Nos.  TA8S- 1-7-000  and  RP87-108- 
0001 


Proposed  Changes  in  FERC  GAS 
Tariff;  Southern  Natural  Gas  Co. 

September  3, 1987. 

Take  notice  that  Southern  Natural 
Gas  Company  (Southern)  on  August  31. 
1987.  tendered  for  filing  certain 
proposed  changes  to  its  FERC  Gas 
Tariff,  Sixth  Revised  Volume  No.  1. 
Original  Volume  No.  2  and  First  Revised 
Volume  No.  2A.  Southern  states  that  the 
purposes  of  the  filing  are: 

(1)  to  reflect  a  net  increase  in  Southern's 
rates  effective  October  1, 1987,  pursuant  to 
Section  17  (Purchased  Gas  Adjustment)  of  the 
General  Terms  and  Conditions  of  Southern's 
FERC  Gas  Tariff; 

(2)  to  reflect  the  cancellation  of  Southern's 
Flexible  Discount  Rate  Schedule  effective 
September  30.  1986; 

(3)  to  reflect  the  cancellation  of  Southern's 
Rate  Schedule  T-IS  and  related  Form  of 
Service  Agreement  effective  October  9.  1987. 
consistent  with  Section  284.105(a)  of  the 
Commission's  Regulations; 

(4)  to  reflect  the  elimination  of  the 
incremental  pricing  provisions  of  Southern's 
tariff  pursuant  to  the  Commission's  Order  No. 
478  effective  October  1,  1987: 

(5)  to  add  an  Annual  Charge  Adjustment 
Clause  effective  October  1.  1987.  as  permitted 
by  Section  154.38(d)(6)  of  the  Commission's 
Regulations  and  to  assess  the  charge  under 
all  of  Southern's  sales  for  resale  and 
transportation  rate  schedules:  and 

(6)  to  revise  the  Index  of  Contract 
Quantities  to  reflect  certain  recent  increases 
in  Contract  Demand  authorized  by  the 
Commission  effective  October  1.  1987. 

Complete  copies  of  the  filing  were 
served  upon  the  Company's 
jurisdictional  customers  and  interested 
state  commissions  and  copies  of  the 
transmittal  letter  and  the  portion  of  the 
filing  relating  to  Southern's 
implementation  of  the  Annual  Charge 
Adjustment  Clause  were  served  upon  all 
shippers  on  behalf  of  whom  Southern 
transports  gas. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 


UM  I 


Federal  Register  /  Vol.  52.  No.  175  /  Thursday.   September  10,   19a: 


North  Capitol  Street  NE.,  VVdshmgton. 
DC  20426.  in  accordance  with  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CF'R  385.211  or  385.214). 
All  such  motions  or  protests  should  he 
filed  on  or  before  September  11. 1987. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  sene  to  make  prutestdnts  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretar\\ 

|FR  Doc.  87-20814  Filed  9-9-87;  8:45  am] 
BILLING  CODE  6717-01-M 


.Notices 


34291 


[Docket  No.  RP87-126-OO01 

Proposed  Ctianges  in  FERC  Gas  Tariff; 
Texas  Eastern  Transmission  Corp. 

September  3, 1987. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Te.xas 
Eastern)  on  Sept.  1. 1987  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Fourth  Revised  Volume  .\o.  1  and 
Original  Volume  No.  2,  certain  tariff 
sheets  listed  on  Appendix  A  of  the 
filing. 

The  Commission  by  Order  No,  472 
issued  May  29,  1987  implemented 
procedures  providing  for  the  assessment 
and  collection  from  interstate  pipelines, 
inter  aha  of  annual  charges  as  required 
by  the  Omnibus  Budget  Reconciliation 
Act  of  1986.  Pursuant  to  Order  No.  472. 
the  Commission  authorized  the  tracking 
for  automatic  pass  through  to  pipeline 
customers  of  the  annual  charges  under 
an  Annual  Charge  Adjustment  C  AC.-\") 
clause,  Texas  Eastern  is  making  this 
instant  filing  pursuant  to  §  154,3aidl(6)  of 
the  Commission's  Regulations  in  order 
to  include  in  its  FERC  Gas  Tariff  the 
procedure  for  collecting  its  assessed 
amount  from  its  customers. 

The  ,ACA  Adjustment  Provision  shall 
apply  to  Texas  Eastern's  Rate  Schedules 
identified  in  section  26,2  of  proposed 
section  26-Annual  Charge  Adjustment 
Clause  set  forth  on  Sheet  No.  118.  The 
Volume  No.  2  tariff  sheets  have  been 
modified  to  specify  that  these  Volume 
No,  2  rate  schedules  are  subject  to  the 
proposed  section  26  of  Texas  Eastern's 
General  Terms  and  Conditions,  'Volume 
Nol, 

The  ACA  Unit  Surcharge  .luthorized 
by  the  Commission  in  SO. 0021  per  Mcf. 
As  permitted  by  Order  .No.  472  Texas 
Eastern  converted  this  Mcf  rate  to  a 
dekatherm  rate  of  SO. 0020  per  dth.  At 
Appendix  B  of  the  filing.  Texas  Eastern 


supports  the  derivation  of  such 
conversion  to  the  proposed  rates. 

The  proposed  effective  date  of  the 
tariff  sheets  listed  on  Appendix  A  is 
October  1. 1987. 

Copies  of  the  filing  were  served  on 
Texas  Eastern's  jurisdictional 
customers,  interested  state  commissions 
and  affected  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capital  Street.  NE..  'V\ashmgton. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  Sept.  10.  1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 

[PR  Doc.  87-20815  Filed  9-9-87;  8:45  amj 
BILLING  CODE  6717-10-M 


(Docket  No.  TA87-5-29-O00) 

Proposed  Changes  In  FERC  Gas  Tariff; 
Transcontinental  Gas  Pipe  Line  Corp. 

September  3.  'WW 

Take  notice  that  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco)  on 
August  27.  1967  tendered  for  filing  Forty- 
Sixth  Revised  Sheet  .No.  12  and  Forty-  " 
Seventh  Revised  Sheet  .No.  12  to  its  " 
FERC  Gas  Tanff  Second  Revised 
Volume  No.  1.  The  proposed  effective 
dates  are  July  1,  1987  and  August  1.  1987, 
respectively.  The  revised  tariff  sheets 
reflect  a  storage  "tracking"  rate 
decrease  effective  July  1.  1987  and  a 
storage  "tracking"  rate  increase 
effective  August  1.  1987  in  accordance 
with  section  26  of  Transco's  General 
Terms  and  Conditions.  Section  26 
provides  for.  among  other  things. 
changes  in  rates  for  storage  service 
rendered  under  Transco's  Rate  Schedule 
S-2  to  reflect  changes  in  charges  by 
Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  under 
Texas  Eastern's  Rate  Schedule  X-28. 

On  May  29.  1987.  Texas  Eastern  filed 
a  revision  to  its  jurisdictional  rates  in 
Docket  No.  RP83-35  to  .-eflect  a 
reduction  in  the  statutory  federal 
corporate  income  tax  rate  from  46%  to 
34  'o  effective  July  1,  1967.  Included 
therein  was  a  decrease  in  annual 


charges  pdvable  by  Transco  under  Rate 
Schedule  X-2a  of  approximately 
$313,000.  Subsequently,  on  June  30.  1987, 
Texas  Eastern  filed  an  Electric  Power 
Cost  fEPC]  Adjustment  in  Docket  .\o. 
TA87-3-1 7-000.  Included  therein  was  an 
increase  in  annual  charges  payable  by 
Transco  under  Rate  Schedule  "X-28  of 
approximately  $87,000.  The  proposed 
effective  date  of  this  rale  change  is 
August  1, 1987.  Transco's  Forty-Sixth 
Revised  Sheet  No.  12  and  Forty-Seventh 
Revised  Sheet  No.  12  reflect  the  revised 
demand  charges  under  Transco's  Rate 
Schedule  S-2  based  on  the 
aforementioned  rate  changes  of  Texas 
Eastern  effective  July  1.  1987  and  August 
1.  1987  respectively. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fihng  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission  s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Ail  such  motions  or 
protests  should  be  filed  on  or  before 
September  10.  1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  87-20816  Filed  9-9-87:  8:45  am| 

BILLING  CODE  67t7-01-«l 


[Docket  No.  RP87- 125-0001 

Tariff  Filing;  Transco  Gas  Supply  Co. 

September  3.  1987. 

Take  notice  that  Transco  Gas  Supply 
Company  (Gasco)  on  August  31.  1987 
tendered  for  filing  Seventh  Revised 
Sheet  No.  106  and  Original  Sheet  No. 
106-A  to  Original  Volume  No.  2  of  its 
FERC  Gas  Tariff.  The  proposed  effective 
date  of  the  tariff  sheets  is  October  1, 
1987. 

On  May  29, 1987,  the  Commission 
issued  Order  No.  472  in  Docket  No. 
RM87-3-O00.  Order  No.  472  established 
that  cost  responsibility  for  Commission 
budgetary  expenses  would  be  assessed 
against  gas  pipelines  and  others  through 
annual  charges  and  further  provided 
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thdt  pipelines  could  pass  through  the 
annual  charges  assessed  by  the 
Comnilssion  to  their  respective 
customers  through  an  Annual  Charge 
Adjustment  (ACA)  Provision. 

The  purpose  of  the  instant  filing  is  to 
establish  pursuant  to  Order  No,  472  (1)  a 
revision  to  the  amounts  which  Gasco  is 
allowed  to  charge  its  affiliate 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  to  include  a  unit 
charge  per  Mcf  which  will  be  added  to 
the  cost  of  gas  which  Transco  purchases 
from  Gasco  in  order  for  Gasco  to 
recover  the  annual  charges  assessed  to 
it  by  the  Commission  and  (2)  to  reflect 
an  initial  ACA  charge  of  S0.0021  per  Mcf 
of  gas  purchased  by  Gasco. 

Gasco  states  that  copies  of  the  filing 
have  been  served  upon  Transco,  and  for 
information  purposes,  upon  each  of 
Transco's  customers  and  interested 
State  Commissions. 

Any  persons  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385,211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  10,  1987,  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
St\  v;jry. 
|FR  Due  8^-20817  Filed  9-9-87;  8:45  am| 

BILLING  CODE  6717-01-M 


[Docket  Nos.  TA88-1-42-000  and  RP87- 
120-000] 

Proposed  Changes  in  FERC  Gas  Tariff; 
Transwestern  Pipeline  Co. 

Scplemlier  4,  198". 

Take  notice  that  Transwestern 
Pipeline  Company  (Transwestern)  on 
August  31,  1987  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1,  the  following 
tariff  sheets: 

Exhibit  A 

39th  Revised  Sheet  No.  5 

Exhibit  B 

30th  Revised  Sheet  No.  6 
1st  Revised  Sheet  No.  308 


1st  Revised  Sheet  No.  34A 
2nd  Revised  Sheet  No.  48 
Original  Sheet  No.  82 
3rd  Revised  ^eet  Nos.  83-104 

Exhibit  C 

16lh  Revised  Sheet  No.  6A 
5th  Revised  Sheet  No.  73 
10th  Revised  Sheet  No.  74 
6th  Revised  Sheet  No.  75 
6th  Revised  Sheet  No.  76 
2nd  Revised  Sheet  No.  76B 
2nd  Revised  Sheet  No.  76C 
2nd  Revised  Sheet  No.  76D 
1st  Revised  Sheet  No.  76E 

The  tariff  sheet  listed  in  Exhibit  A  is 
being  filed  pursuant  to  Transwestern's 
Purchased  Gas  Adjustment  provision  set 
forth  in  Article  19  of  the  General  Terms 
and  Conditions  of  Transwestern's  FERC 
Gas  Tariff.  Second  Revised  Volume  No, 
1.  The  Purchased  Gas  Cost  Adjustment 
reflected  herein  represents  a  decrease  of 
$0,0234/dth  as  measured  against 
Transwestern's  last  regular  semi-annual 
PGA  filing  at  Docket  No,  TA87-3-42-00Q 
(PGA87-3).  which  became  effective  on 
April  1, 1987, 

The  tariff  sheets  listed  in  Exhibit  B  are 
being  filed  to  establish  a  unit  commodity 
surcharge  to  implement  the 
Commission's  new  Annual  Charge 
Adjustment  (ACA),  pursuant  to 
Commission  Order  No.  472  in  Docket 
No.  RM87-3-002,  et  aL  dated  May  29, 
1987. 

The  tariff  sheets  listed  in  Exhibit  C 
are  being  filed  to  eliminate  the 
Incremental  Pricing  provisions  and 
references  contained  in  Transwestern's 
FERC  Gas  Tariff.  Order  No.  478  issued 
on  July  27, 1987  in  Docket  No.  RM87-28- 
000,  et  al:  revoked  the  Commission's 
incremental  pricing  rules  effective 
January  1, 1988,  However,  since 
Transwestern  has  no  incremental 
surcharges  currently  outstanding  nor 
projects  any  to  be  effective  during 
October-December,  1987,  Transwestern 
is  requesting  a  waiver  of  the 
Commission's  regulations  to  make  such 
tariff  sheets  effective  October  1, 1987. 

The  rate  change  herein  consists  of: 

1.  A  decrease  in  the  Cost  of  Gas 
Adjustment  of  $0.128l/dth  as  measured 
against  Transwestern's  last  regular  PGA 
filing.  Docket  No.  TA87-3-42-000,  which 
became  effective  on  April  1, 1987; 

2.  An  increase  in  the  currently 
effective  Surcharge  Adjustment  of 
S0,1047/dth  due  to  a  decrease  in  the 
balance  in  the  Gas  Cost  Adjustment 
Account  as  of  June  30,  1987; 

3.  Establishment  of  the  new  unit 
commodity  charge  of  S,0020/dth  to 
implement  the  Commission's  new  ACA 
charge. 


The  proposed  effective  date  of  all 
tariff  sheets  listed  above  is  October  1, 
1987. 

Copies  of  the  filing  were  served  on 
Transwestern's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  September  11, 1987.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 
|FR  Doc,  87-20834  Filed  9-9-87;  8:45  am] 

BILLING  CODE  6717-01-M 


[Docket  No.  RP87-124-0001 

Tariff  Filing;  U-T  Offshore  System 

September  4, 1987, 

Take  notice  that  U-T  Offshore  System 
(U-TOS)  on  August  31, 1987  tendered  for 
filing  certain  original  and  revised  tariff 
sheets  to  Original  Volume  No.  1  and 
Original  Volume  No,  2  of  its  FERC  Gas 
Tariff.  The  proposed  effective  date  of 
the  tariff  sheets  is  October  1, 1987. 

On  May  29, 1987,  the  Commission 
issued  Order  No,  472  in  Docket  No. 
RM87-3-000.  Order  No,  472  established 
that  cost  responsibility  for  Commission 
budgetary  expenses  would  be  assessed 
against  gas  pipelines  and  others  through 
annual  charges  assessed  by  the 
that  pipelines  could  pass  through  the 
annual  cahrges  assessed  by  the 
Commission  to  their  respective 
customers  through  an  Annual  Charge 
Adjustment  (ACA)  Provision. 

The  purpose  of  the  instant  filing  is  to 
establish,  pursuant  to  Older  No.  472,  a 
new  Article  8,9  in  Rate  Schedules  T-1 
through  T-10  contained  m  U-TOS'  FERC 
Gas  Tariff.  Original  Volume  No,  2, 
which  Article  will  provide  for  an  Annual 
Charge  Adjustment  (ACA)  Provision  to 
permit  U-TOS  to  recover  from  its 
transportation  customers  the  annual 
charges  assessed  against  U-TOS  by  the 
Commission.  The  instant  filing  also 
establishes  the  initial  ACA  charge  of 
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SO.0021  per  Mcf  in  the  ccmmodity 
portion  of  U-TOS'  transportation  rales. 

U-TOS  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  11. 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Spcrelary. 
|FR  Doc.  87-20835  Filed  5^-9-87;  8:45  am] 

BILLING  CODE   6717-Ol-M 


Office  of  Energy  Research 

Open  Meeting;  Energy  Research 
Advisory  Board,  Research  & 
Technology  Utilization  Panel 

Notice  is  hereby  given  of  the  following 
meeting: 

Name:  Research  and  Technology 
Utilization  Panel  of  the  Energy  Research 
Advisory  Board  (ERAB). 

Date  &  Time:  September  28,  1987.  Noon- 
5:00  p.m..  September  29. 1987.  8:30  a.m.-5:00 
p.m. 

Place:  Department  of  Energy.  1000 
Independence  Avenue.  SW..  Room  6A-110. 
Washington.  DC  20585. 

Contact:  Charles  E.  Cathey.  Department  of 
Fnergy.  1000  Independence  Avenue.  SW.. 
Washington.  DC  20585.  (202)  586-2263. 

Purpose  of  the  Parent  Board 

To  advise  the  Department  of  Energy 
(DOE)  on  the  overall  research  and 
development  conducted  in  DOE  and  to 
provide  long-range  guidance  in  these 
areas  to  the  Department. 

Purpose  of  the  Panel 

The  Research  and  Technology 
Utilization  Panel  is  a  subgroup  of  ERAB 
and  reports  to  the  parent  Board.  The 
Research  and  Technology  Utilization 
Panel  will:  Review  the  process  and 
effectiveness  of  the  movement  of 
scientific  research  and  technology  from 


DOE  and  its  contractors  to  industry, 
universities,  and  state  and  local 
governments;  review  the  technology 
transfer  objectives  and  efforts  of  the 
major  Departmental  programs;  evaluate 
the  significance  of  past  activities  in  this 
area;  and  make  recommendations  to 
improve  the  activities. 

Tentdtn  t>  Agenda 

•  The  agenda  for  this  meeting  will  be 
to  hear  presentations  from  DOE  officials 
in  the  Office  of  Energy  Research,  the 
Office  of  Defense  Programs,  the  Office 
of  Nuclear  Energy,  the  Office  of  Fossil 
Energy,  the  Office  of  Conservation  and 
Renewable  Energy,  and  the  Office  of  the 
General  Counsel.  In  addition, 
representatives  are  expected  from  the 
Department  of  Defense,  the  National 
Bureau  of  Standards,  the  Office  of  Naval 
Research,  and  the  National  Aeronautics 
and  Space  Administration. 

•  Public  Comment  (10  minute  rule). 

Public  Participation 

The  meeting  is  open  to  the  public. 
Written  statements  may  be  filed  with 
the  Panel  either  before  or  after  the 
meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  pertaining 
to  agenda  items  should  contact  Charles 
Cathey  at  the  address  or  telephone 
number  listed  above.  Requests  must  be 
received  5  days  prior  to  the  meeting  and 
reasonable  provisions  will  be  made  to 
include  the  presentation  on  the  agenda. 
The  Chairperson  of  the  Panel  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business. 

Minutes  of  the  Meeting 

Available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  between  9:00  a.m. 
and  4:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  at  Washington,  DC.  on  September  1, 
1987. 

Charles  E.  Cathey, 

Deputy  Director.  Science  and  Technology 

Affairs.  Office  of  Energy  Research. 

[FR  Doc.  87-20848  Filed  9-9-87;  8:45  am) 

BILLING  CODE  6450-01-M 


Open  Meeting;  Energy  Research 
Advisory  Board;  Education  Panel 

Notice  is  hereby  given  of  the  following 
meeting: 

Name:  Education  Panel  of  the  Energy 
Research  Advisory  Board  (ERAB). 

Date  &  Time:  October  9. 1987.  8:30  a.m.-S.OO 
p.m. 


Place:  Department  of  Energy,  1000 
Independence  Avenue.  SW..  Room  4A-110, 
Washington.  DC  20585. 

Contact:  William  L  Woodard.  Department 
of  Energy.  Office  of  Energy  Research.  1000 
Independence  Avenue.  SW..  Washington.  DC 
20585.  (202)  586-5767. 

Purpose  of  the  Parent  Board 

To  advise  the  Department  of  Fjiergy 
(DOE)  on  the  overall  research  and 
development  conducted  in  DOE  and  to 
provide  long-range  guidance  in  these 
areas  to  the  Department. 

Purpose  of  the  Panel 

The  purpose  of  the  Panel  is  to  review 
DOE's  activities  with  the  education 
community  to  ensure  that  the 
Department  is  playing  its  proper  role 
with  other  Federal  agencies  and  the 
private  sector  in  the  support  of  scientific 
and  technical  education  and  training. 

Tentative  Agenda 

•  Review  of  Staff  Reports. 

•  Distribution  of  Other  Agencies' 
Education  Programs. 

•  Future  Staff  Assignments. 

•  Future  Meeting  Schedule. 

•  Public  Comment  (10  minute  rule). 

Public  Participation 

The  meeting  is  open  to  the  public. 
Written  statements  may  be  filed  with 
the  Panel  either  before  or  after  the 
meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  pertaining 
to  agenda  items  should  contact  William 
Woodard  at  the  address  or  telephone 
number  listed  above.  Requests  must  be 
received  5  days  prior  to  the  meeting  and 
reasonable  provisions  will  be  made  to 
include  the  presentation  on  the  agenda. 
The  Chairperson  of  the  Panel  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business. 

Minutes  of  the  Meeting 

Available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190.  Forrestal 
Building.  1000  Independence  Avenue. 
SW.  Washington,  DC,  between  9:00  a.m. 
and  4:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  at  Washington,  DC  on  September  1, 

1987. 

Charles  E.  Cathey, 

Deputy  Director.  Science  and  Technology 
Affairs.  Office  of  Energy  Research. 
[FR  Doc.  87-20849  Filed  9-9-B7;  8:45  am] 
BILUNG  CODC  6450-01-M 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OW-FRL-3259-5J 

Water  Quality  Act  Steering  Committee; 
Meeting 

AGENCY:  Environmentdl  Protection 

Agency  (EPA). 

action:  Notice  of  public  meeting. 

SUMMARY:  Under  ongoing  activities  to 
implement  Pub.  L.  100-4,  the  Water 
Quality  Act  of  1987  (WQA).  and  in 
accordance  with  Pub.  L.  92-463  the 
Federal  Advisory  Committee  Act.  notice 
is  hereby  given  that  a  meeting  of  the 
WQA  Steering  Committee  will  be  held 
at  the  Environmental  Protection  Agency 
Headquarters  Building,  Waterside  Mall 
EPA  Auditorium.  401  M  St.  SW.. 
Washington,  DC  20460.  beginning  at  9:00 
a.m.  on  October  14,  1987  and  ending  at 
about  3:00  p.m.  on  the  same  day  [with  a 
break  for  lunch). 

The  agenda  will  include  review  and 
discussion  of  WQA  implementation 
activities  and  developments  to  date  and 
a  discussion  and  development  of 
recommendations  for  future 
implementation  activities.  The  agenda 
will  also  include  a  status  report  on 
public  comments  received  as  a  result  of 
the  September  4,  1987  Federal  Register 
notice  of  avdildbility  for  public  comment 
of  five  draft  WQA  guidance  documents. 
These  five  documents  are:  "Final  Draft: 
Nonpoint  Source  Guidance,"  "Final 
Draft:  Clean  Lakes  Program  Guidance," 
"Draft:  State  Water  Quality-based 
Toxics  Control  Program  Review 
Guidance."  "Draft:  Initial  Guidance — 
State  Water  Pollution  Control  Revolving 
Fund,"  and"State  Clean  Water 
Strategies:  Meeting  The  Challenges  Of 
The  Future." 

The  meeting  will  be  open  to  the 
public.  Additional  information  on  the 
meeting  can  be  obtained  from  Ms. 
Victoria  Price  at  The  Environmental 
Protection  Agency.  WH-536.  401  M 
Street  SW.,  Washington,  DC  20460. 
Telephone  number:  (202)  382-5695. 
Drtte;  September  2.  190'. 
Lawrence  ].  Jensen, 

.4s.s.',s- 'l;;;;  AJmnistratur for  Water ( l\'H-o36J. 
|FR  Doc.  87-20763  Filed  9-9-87;  8;45  am| 
BILLING  CODE  65«0-«MI 


lFRL-3259-3;  FIFRA  Docket  No.  590] 

Notice  of  Hearing;  Cedar  Chemical  Co., 
et  al.  Petitioner  (Pesticide  Products 
Containing  Dinoseb) 

Notice  is  hereby  given  in  accordance 
with  40  CFR  164.8  that  a  hearing  in  the 
above  matter  pursuant  to  section  6  of 


the  Federal  Insecticide,  Fungicide  and 

Rodenticide  Act,  as  amended.  7  U.S.C. 
136(d).  will  begin  at  10:00  a.m..  Monday, 
September  28.  1987,  Waterside  Mall,  401 
M  Street  SW.,  Washington.  DC,  Room 
2409.  Issues  to  be  considered  are  set 
forth  in  the  Notice  published  by  the 
Administrator.  51  FR  36650  (October  14, 
1986).  Interested  persons  may  examine 
the  file  in  this  proceeding  in  the  office  of 
the  Hearing  Clerk.  Room  3708, 
Waterside  Mall,  401  M  Street  SW.. 
Washington,  DC,  for  additional 
information.       i 
J.F.  Greene,  " 

Administrative  Law  fudge. 

August  31, 1987,  Washington.  DC. 
[FR  Doc.  87-20764  Filed  9-9-67;  8:45  am] 
BILLING  COOE  6S6O-50-M 

[WH-FRL-3259-4! 

Drinking  Water  Health  Advisories 
Availability 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability  of 

drinking  water  health  advisories. 

SUMMARY:  This  notice  announces  the 
availability  of  49  EPA  Drinking  Water 
Health  Advisories  (HAs).  Health 
Advisories  are  available  for  the 
following  contaminants: 

Pesticides 

Alachlor  | 

Aldicarb  (sulfoxide  and  sulfone) 

Carbofuran 

Chlordane 

1.2-Dibromo-3-chloropropane  (DBCP) 

2.4-Dichlorophenoxyacetic  acid 

1.2Dichloropropane 

Endrin 

Ethylene  dibromide 

Heptachlor  and  Heptachlor  epoxide 

Lindane  | 

Methoxychlor  ' 

Oxamyl 

Pentachlorophenol 

Toxaphene 

2,4,5-Trichlorophenoxypropionic  acid 

Organics  1 

Acrylamide      1 

Benzene 

Carbon  tetrachloride 

Chlorobenzene 

o.m.p-Dichlorobenzenes 

1.2-Dichloroethane 

1 .1  -Dichloroethylene 

cis-l,2-Dichloroethylene 

trans-l,2-dichloroethylene 

Dichlorometharie 

Epichlorohydrin 

Ethylbenzene 

Ethylene  glyco 


UM  I 


Hexachlorobenzene 

n-Hexane 

Methyl  ethyl  ketone 

Styrene 

Tetrachloroethylene 

Toluene. 

1,1.1-Trichloroethane 

Trichloroethylene 

Vinyl  chloride 

Xylenes 

Inorganics 

Barium 

Cadmium 

Chromium 

Cyanide 

Mercury 

Nickel 

Nitrate/nitrite 

Microbial 

Legionella 

Health  Advisories  are  sponsored  by 
the  EPA  Office  of  Drinking  Water 
(ODW).  These  documents  provide 
information  on  the  health  effects, 
analytical  methodology  and  treatment 
technology  that  would  be  useful  in 
dealing  with  emergency  spills  or 
contamination  situations  involving 
drinking  water.  The  HAs  describe 
nonregulatory  concentrations  of 
drinking  water  contaminants  that  would 
not  result  in  adverse  health  effects  over 
specific  exposure  durations.  A  margin  of 
safety  is  incorporated  into  the  HAs  to 
protect  sensitive  members  of  the 
population. 

ADDRESSES:  To  obtain  copies  of  the 
Health  Advisories,  interested  parties 
should  contact  the  National  Technical 
Information  Service,  5285  Port  Royal 
Road,  Springfield,  VA  22161.  (800)  336- 
4700.  Please  refer  to  the  following 
accession  numbers:  PB87-200176/AS  for 
16  pesticide  HAs;  PB87-206306/AS  for 
25  organic  HAs;  and  PB87-205613/AS 
for  7  inorganic  HAs  and  the  Legionella 
HA 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Jennifer  Orme,  Health  Advisory 
Program  Coordinator.  Office  of  Drinking 
Water  (WH-550D).  U.S.  Environmental 
Protection  Agencv.  401  M  Street,  SW., 
Washington.  DC  20460.  or  call  (202)  382- 
7571. 

SUPPLEMENTARY  INFORMATION:  The 
Office  of  Drinking  Water  issued  draft 
Health  Advisories  for  these 
contaminants  September  30. 1985.  Public 
comments  were  received  until  June  1. 
1986.  In  addition,  the  appropriate 
subcommittees  of  EPA's  Science 
Advisory  Board  and  FIFRA  Scientific 
Advisory  Panel  reviewed  the  draft 
Health  Advisories.  The  comments 
received  were  reviewed  and 
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incorporated  where  appropriate.  These 
advisories  will  be  updated  as  new  data 
becomes  available. 

A.igMSl  31,  1987. 
Lawrence  J.  Jensen, 

Af;slstanl  Administrator  for  Water. 

[FR  Doc.  8--2n765  Filed  &-9-87;  8;45  am] 

BILLING  CODE  6560-50-*! 


FEDERAL  COMMUNICATIONS 
COMMISSION 

ineportNo.  CL-87-3271 

Common  Carrier  Public  Mobile 
Services  Information;  Reminder  of 
Requirements  for  Maps  In  Public 
Mobile  Services  (Part  22) 

September  1,  1987. 

Applicants  and  their  representatives 
are  hereby  reminded  that  §  22.2  defines 
"map"  as.  "[aj  representation  on  a  flat 
surface,  of  a  part  or  the  whole  of  the 
Earth's  surface.  All  maps  submitted 
under  this  part  shall  include  latitude, 
lo.ngitude  and  scale."  47  CFR  22.2  (19B6). 

We  will  not  hesitate  to  dismiss 
applications  with  maps  that  fail  to  meet 
the  requirements  of  §  22.2. 

Federal  Communications  Commission. 

William  J.  Tricarico, 

Secretary. 

[FR  Doc.  87-20790  Filed  9-9-87;  8;45  am) 

B  LLING  CODE  6712-01-M 


Window  Notice  for  The  Filing  of  FM 
Broadcast  Applications;  Radio 

[Report  No.  W-231 

Rcledse:  August  31,  1987. 

Notice  is  hereby  given  that 
applications  for  vacant  FM  broadcast 

allotment  listed  below  may  be  submitted 
for  filing  during  the  period  beginning 
August  31,  1987  and  ending  October  8. 
1987  inclusive.  Selection  of  a  permittee 
from  a  group  of  acceptable  applicants 
will  be  by  the  Comparative  Hearing 
process. 

Channel — 231  A 

Bur  IS  Triumph.  LA 
New  Bern,  NC 
Whitehall,  NY 
Myrtle  Point,  OR 
Kingstree,  SC 
Ripley,  TN 
Tazewell.  TN 
Pearsall.  TX 

F odera!  Communications  Commission. 
\A  illiam  \.  Tricarico, 

Secrptary. 

[FR  Doc.  87-20792  Filed  !^-9-87:  8:45  am] 

BILLING  CODE  6712-01-M 


[DA  87-1231] 

Private  Radio  Bureau  Requests  for 
Comments  on  San  Bernardino 
County's  Petition  for  Waiver  of  the  800 
MHz  Rules 

The  County  of  San  Bernardino  filed  a 
number  of  applications  (File  Nos. 
569744-569750)  for  an  800  MHz  public 
safety  radio  communications  systems. 
The  applications  are  for  a  wide-area 
integrated  communications  system 
consisting  of  approximately  twenty- 
three  sites  utilizing  a  maximum  of  sixtv- 
four  frequencies  at  any  one  site.  Both  " 
trunked  and  conventional  modes  of 
operation  are  proposed. 

In  conjunction  with  the  applications 
San  Bernardmo  also  filed  a  request  for 
waiver  of  §§  90.362.  90.615  and  90.617  of 
the  Rules.  Specifically.  San  Bernardino 
requested  that  the  Commission  allow  it 
to  (1)  use  12.5  kHz  offset  channels  with 
e  25  kHz  bandwidth  in  non-border 
areas.  (2)  trunk  among  channels 
designated  for  conventional  use  only,  (3) 
permit  short-spaced  assignments,  and 
(4)  use  offset  channels  in  frequency 
categories  other  than  the  one  set  aside 
for  public  safety.  According  to  San 
Bernardino,  because  it  is  contiguous 
with  the  Los  Angeles  Metropolitan  Area, 
there  are  currently  no  frequencies 
available  for  use  in  the  county,  San 
Bernardino  states  that  extensive 
research  has  been  done  in  an  attempt  to 
identify  spectrum  that  could  be  used.  It 
argues  that  the  frequencies  requested 
are  the  only  channels  available  to 
satisfy  its  growing  communication 
needs.  The  County  submitted 
engineering  and  field  tests  to  show  that 
current  licensees  on  regularly  assignable 
channels  will  not  suffer  harmful 
interference  by  allowing  the  proposed 
offset  operation. 

The  Commission  currently  provides 
for  the  use  of  offset  channels  in  the  450- 
4:'0  MHz  band,  but  gcneralh  on  a 
secondary  non-interference  basis  to  the 
primary  channels.  Offset  assignments  at 
800  MHz  are  currently  made  only  along 
the  U.S. -Mexico  border.  The 
Commission  solicits  comments  on  the 
various  waiver  requests  and,  in 
particular,  whether  the  new  public 
safety  600  MHz  spectrum  should  be  used 
to  satisfy  San  Bernardino's  needs. 

Comments  on  San  Bernardino's 
waiver  requests  should  be  filed  no  later 
than  September  20.  1987.  Comments 
should  refer  to  reference  number  DA  87- 
1231. 

Copies  of  the  San  Bernardino  filing 
may  be  obtained  from  international 
Transcription  Services,  Inc..  2100  M 
Street,  .\W.,  Washington,  DC  20036. 
(202)  857-3800.  A  copy  is  also  available 


for  public  inspection  in  Room  5126.  2025 
M  Street,  NW.,  Washington.  DC  20554. 
For  further  information  contact  Herb 
Zeiler  at  (202)  634-2443. 

Federal  Communications  Commission. 
William  J.  Tricarico, 

Secretary. 

(FR  Doc.  87-20791  Filed  9-9-87:  8:45  amj 
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i  MM  Docket  No.  87-3212;  File  Nos.  BPCT- 
870304KF  et  al  ] 

Applications  for  Consolidated  Hearing; 
Mack  D.  Blair 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  TV  station: 


Applicant  and  crty/state 

rue  No 

MM 

Docket 
No 

A     Mack    D     Blair    Hanv 

mond.  LA. 
B   Ponichalrain  Bioadcasl- 

rng  Co.,  Inc.  Hammond. 

LA. 
C   Ptnlip  A.  Campolo,  d/b/ 

a    Ainwave    Media.    Ltd. 

Hammond.  LA. 
D    Hammond  Bfoadcastmg 

BPCT-87n.-VMKF 
BPCT-870330KT 

BPCT.870331LG 

BPCT-870331LG 

BPCT-fl70421KI 

87-3212 

Limned          Partnefsh«i; 
Hammond.  LA. 
E    LOU'S  E   Jenkins.  Jr .  d/ 
b/a  f^looda  Pans-ies  Tel- 
evision: Hammond.  LA. 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
test  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicantfsj 
.\ir  Hazard.  B,  C,  D,  E 
Misrepresentation,  A.  C 
Comparative.  A.  B.  C.  D,  E 
Ultimate.  A,  B,  C.  D.  E 

3.  If  there  is  any  non-standardized 
i93ue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  .Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  .M 
Street.  NW.,  Washington.  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor,  International  Transcription 
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Services,  Inc.  2100  M  Street  NVV.. 
Washington,  DC  20037  (Telephone  No. 
(202)  857-3800). 
Roy  |.  Steward. 

Chit'f  Video  Services  Division,  Mass  Media 

Bureau. 

[FR  Doc^  8~-20793  Filfd  9-&-S~;  8:45  am] 

BILLING  CODE  6713-01-M 


[MM  Docket  No.  87-3214;  File  Nos.  BP- 
B60402AF  et  al.J 

Applications  for  Consolidated  Hearing; 
John  A.  McAulay 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  AM  station: 


ApcHicaiM  and  crty  state 


MM 

File  No  Docket 

I       No 


A    Join  A    McAulay    Apole     8P-860402AF 

va:ie>   CA 
B    Map,   S    Voiken.   d/b/a  i  BP-860603AF 

San   Jacinto   Radio,   San  I 

Jacinto,  CA  1 

C    Osirwi  L    Van  Voortiis:  I  BP-860630AU 

Vjcd.oa.  CA,  1 


87-344 


2,  P^jrsuant  to  section  309(a)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29,  1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  i.n  question  applies  to 
that  particular  applicant. 

haue  Heading  and  Applicont(s) 

1  Site  Availability.  A 

2  Contingent  Comparative;  All  Applicants 

3.  307(b).  All  Applicants 

4,  L'ltimate,  .Ml  .>\pp!icants 

3.  If  there  is  any  non-standardized 
issue{s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW.,  Washington.  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services,  Inc.,  2100  M  Street  NW., 


Washington,  DC  20037.  (Telephone  (202) 

857-3800.) 

W.  Jay  Gay, 

Assistant  Chief,  fiudio  Services  Division, 
Mass  Media  Buneau. 

[FR  Doc.  87-20794  Filed  9-9-87;  8:45  am] 
BILLING  CODE  67t2-01-M 


Applications  for  Consolidated  Hearing; 
William  S.  Page 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


MM 

Applicant  and  dty'stale 

Flle^4o. 

docket 
No. 

A   WHIiam  S   Page.  Orrtlon. 

BPH-850624MB 

87-346 

NC 

B    Jan  B    Greene,  Qnfton, 

BPH-B50712WP 

NC 

C,    A     Hartwell    CaiKpbeK; 

BPH-750712WQ 

Gntton.  NC 

D.      Co*imb«i      Women's 

BPH-850712WR 

Hadw.  Inc,  Grrtton.  NC. 

E.    Constance    Stomiet    & 

BPH -85071 2WS 

Rose     Bontzef,     d/b/a/ 

Gntton    Conmunicatiooi, 

a     Pannefsnip,     Gntton, 

NC 

2.  Pursuant  to  section  309(e]  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29  1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  ard  Applicant(s) 

1.  Comparative.  ALL 

2.  Ultimate;  ALL 

3.  A  copy  of  the  complete  HDO  in  this 
proceeding  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Dockets  Branch  (Room 
230),  1919  M  Street.  NW.,  Washington 
DC.  The  complete  text  may  also  be 
purchased  from  the  Commission's 
duplicating  contractor.  International 
Transcription  Services,  Inc.,  2100  M 
Street,  NW.,  Washington,  DC  20037. 
(Telephone  (202)  857-3800). 

W.  [an  Gay, 

Assistant  Chief,  Audio  Services  Division, 
Mass  Media  Bureau. 
[FR  Doc,  87-20795  Filed  9-9-67;  8:45  am) 
BILLING  CODE  6712-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Privacy  Act  of  1974;  Proposed  New 
System  of  Records,  Amendment  to 
Existing  System  of  Records,  and 
Withdrawal  of  System  of  Records 

agency:  Federal  Deposit  Insurance 
Corporation  ("FDIC"). 
ACTION:  Notice  of  proposed  system  of 
records — Telephone  Call  Detail  Records; 
amendm.ent  to  existing  system  of 
records — Consumer  Complaint  and 
Inquiry  Records:  and  withdrawal  of 
system  of  records — Legal  Compliance 
and  Enforcement  Records. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974,  the  FDIC  is  giving 
notice  of  the  establishment  of  a  new 
system  of  records,  entitled  Telephone 
Call  Detail  Records.  The  FDIC  is  also 
making  minor  changes  to  an  existing 
system,  entitled  Consumer  Complaint 
and  Inquiry  Records,  and  withdrawing 
its  Legal  Compliance  and  Enforcement 
Records  system,  which  has  become 
obsolete.  | 

DATES:  Comments  on  the  establishment 
of  the  Telephone  Call  Detail  Records 
system  must  be  submitted  by  October 
13, 1987.  The  system  will  become 
effective  on  November  24, 1987  unless  a 
superseding  notice  to  the  contrary  is 
published  before  that  date.  The 
amendm.ents  to  the  Consumer  Complaint 
and  Inquiry  Records  system  and  the 
withdrawal  of  the  Legal  Compliance  and 
Enforcement  Records  system  are 
effective  on  September  10. 1987. 

ADDRESSES:  Comments  on  the 
Telephone  Call  Detail  Records  system 
should  be  addressed  to  Hoyle  L. 
Robinson,  Executive  Secretary,  FDIC, 
550  17th  Street,  NW.,  Washington,  DC. 
20429,  or  hand-delivered  to  Room  6108 
of  the  same  address  between  9:00  a.m. 
and  5:00  p.m..  MOnday-Friday. 
Comments  are  available  for  public 
inspection. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  E.  Feldman.  Assistant  Executive 
Secretary,  FDIC.  550  17th  Street,  NW., 
Washington,  DC.  20429,  telephone  (202) 
898-3811. 

SUPPLEMENTARY  INFORMATION:  The 
FDIC  is  beginning  a  comprehensive 
review  of  its  Privacy  Act  systems  of 
records  notices.  Periodically,  throughout 
the  course  of  the  next  year,  the  FDIC 
will  be  publishing  in  the  Federal 
Register  changes  that  ensure  the 
accuracy  of  its  existing  systems  and 
establishing  new  systems  as  the  need 
arises.  As  the  first  step  of  this  review, 
the  FDIC  is  today  establishing  a  new 
system,  making  minor  changes  to  an 
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existing  system,  and  withdrawing  an 
obsolete  existing  system. 

The  new  system.  The  Telephone  Call 
Detail  Records  system,  is  being 
established  in  furtherance  of  the  Office 
of  Management  and  Budget's 
recommendation  that  agencies  create 
systems  of  records  to  maintain 
telephone  call  detail  records  that 
contain  information  about  individuals 
and  are  used  to  determine 
accountability  for  telephone  usage.  See 
52  FR  12.990  (April  20,  1987).  Information 
in  the  system  will  be  derived  primarily 
from  telephone  assignment  records  and 
call  detail  listings  and  includes  records 
relating  to  the  use  of  FDIC  telephones  to 
place  long  distance  and  local  calls. 

The  FDIC  is  also  making 
nonsubstantive  administrative  changes 
to  update  its  Consumer  Complaint  and 
Inquiry  Records  system.  Finally,  the 
FDIC  is  formally  withdrawiang  a  system 
which  has  become  obsolete  and  no 
longer  exists— its  Legal  Compliance  and 
Enforcement  Records  system. 

Accordingly,  the  Board  of  Directors  of 
the  FDIC  proposes  to  establish  the 
Telephone  Call  Detail  Records  system, 
publishes  the  amended  Consumer 
Complaint  and  Inquiry  System,  and 
withdraws  the  Legal  Compliance  and 
Enforcement  Records  system. 

FDIC  30-64-0020 

SYSTEM  name: 

Telephone  Call  Detail  Records. 

SYSTEM  LOCATION: 

Corporate  Services  Branch.  Division 
of  Accounting  and  Corporate  Services. 
FDIC.  550  17th  Street  N'W..  Washington, 
D.C.  20429  and  designated  FDIC  regional 
offices,  consolidated  field  offices,  and 
field  offices.  A  list  of  the  designated 
offices  is  available  from  the  Corporate 
Services  Branch  at  the  above  address. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  assigned  telephone 
numbers  by  the  FDIC.  including  current 
and  former  FDIC  employees,  and  other 
individuals  provided  telephone  services 
by  the  FDIC.  such  as  current  and  former 
employees  of  FDIC's  cafeteria  and  credit 
union,  who  make  long  distance  and 
local  calls  placed  from  FDIC  telephones, 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  relating  to  use  of  FDIC 
telephones  to  place  long  distance  and 
local  calls:  records  indicating 
assignment  of  telephone  numbers  to 
individuals  covered  by  the  system; 
records  relating  to  location  of 
telephones. 


authority  for  maintenance  of  the 
system: 

Sec.  9  of  the  Federal  Deposit 
Insurance  Act  (12  US  C.  1819). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
USERS  AND  PURPOSES  OF  SUCH  USES: 

Information  in  the  system  may  be 
disclosed,  as  is  necessary: 

(1)  To  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains. 

(2)  To  representatives  of  the  General 
Services  Administration  or  the  National 
Archives  and  Records  Administration 
who  are  conducting  records 
management  inspections. 

To  a  court,  magistrate,  or 
administrative  tribunal  in  the  course  of 
presenting  evidence,  including 
disclosures  to  counsel  or  witnesses  in 
the  course  of  civil  discovery,  litigation, 
or  settlement  negotiations  or  in 
connection  with  criminal  proceedings. 

(4)  To  the  appropriate  federal,  state, 
or  local  agency  or  authority  responsible 
for  investigating  or  prosecuting  a 
violation  of  or  for  enforcing  or 
implementing  a  statute,  rule,  regulation, 
or  order,  when  the  information  indicates 
a  violation  or  potential  violation  of  law, 
whether  civil,  criminal,  or  regulatory  in 
nature,  and  whether  arising  by  general 
Statute,  or  by  particular  program  statute, 
or  by  regulation,  rule,  or  order  issued 
pursuant  thereto. 

(5)  To  FDIC  current  and  former 
employees  and  other  individuals 
currently  or  formerly  provided  telephone 
services  by  the  FDIC  to  determine  their 
individual  responsibility  for  telephone 
calls. 

(6)  To  respond  to  a  federal,  state,  or 
local  agency's  request  made  in 
connection  with  the  hiring  or  retention 
of  an  employee,  the  letting  of  a  contract 
or  issuance  of  a  grant,  license,  or  other 
benefit  by  the  requesting  agency,  or  in 
response  to  a  private  employer's  request 
made  in  connection  with  the  hiring  or 
retention  of  an  employee,  but  only  to  the 
extent  that  the  information  disclosed  is 
relevant  and  necessary  to  the  requesting 
agency's  or  private  employer's  decision 
of  the  matter. 

(7)  To  a  telecommunications  company 
providing  telecommunications  support 
to  permit  servicing  the  account. 

DISCLOSURES  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosures  may  be  made  from  this 
system,  pursuant  to  5  U.S.C.  552a(b)(12). 
to  "consumer  reportmg  agencies"  as 
defined  in  the  Fair  Credit  Reporting  Act 
(15  U.S.C.  1681a(f])  or  the  Federal 


Claims  Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3)). 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING.  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  SYSTEM: 

STORAGE: 

Maintained  in  the  telephone  system's 
memory  and  on  magnetic  tape:  may  also 
be  maintained  on  printout  produced 
from  the  system's  memory  or  magnetic 
tapes. 

RETRIEVABILITY: 

Records  are  retrieved  by  telephone 
number. 

safeguards: 

Records  are  locked  in  telephone 
equipment  rooms  accessible  only  to 
authorized  personnel.  To  retrieve 
information  from  the  system's  memory. 
a  password  is  required. 

RETENTION  AND  DISPOSAL: 

Records  are  destroyed  after  the  close 
of  the  fiscal  year  in  which  they  are 
audited  or  after  three  years,  whichever 

occurs  first. 

SYSTEM  MANAGER  AND  ADDRESS: 

Associate  Director,  Corporate 
Services  Branch.  Division  of  Accounting 
and  Corporate  Services,  FDIC.  550  17th 
Street  NW.,  Washington,  DC  20429. 

NOTIFICATION  PROCEDURE: 

Requests  must  be  in  writing  and 
addressed  to  the  Office  of  the  Executive 
Secretary,  FDIC.  550  17th  Street  NW.. 
Washington,  DC  20429.  The  request 
must  contain  the  individual's  name  and 
the  telephone  number  assigned  to  the 
individual  by  the  FDIC. 

RECORD  ACCESS  PROCEDURES: 

Same  as  "Notification"  above. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  "Notification"  above. 

RECORD  SOURCE  CA-^EGORIES: 

Telephone  assignment  records:  call 
detail  listings:  results  of  administrative 
inquiries  relating  to  assignment  of 
responsibility  for  placement  of  specific 
long  distance  and  local  calls. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT. 

None. 
FDIC  30-64-0005 

SYSTEM  NAME: 

Consumer  Complaint  and  Inquiry 
Svstem. 
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SYSTEM  LOCATION: 

Office  of  Consumer  Affairs,  FDIC,  550 
inh  Street  NW.,  Washington.  DC  20429, 
and  designated  FDIC  regional  offices 
(supervision)  for  co.nplaints  or  inquiries 
originating  within  or  involving  a  bank 
located  in  an  FDIC  region.  A  list  of 
FDIC's  regional  offices  (supervision)  is 
available  from  the  Corporate 
Communications  Office.  FDIC,  550  17th 
Street  NW.,  Washington,  DC  20429,  (202) 
a9a-<3996. 

CATEGORIES  OF  rNDIVIDUALS  COVERED  BY  THE 
St'STEM: 

Individuals  who  have  filed  complaints 
or  inquiries  concerning  activities  and 
practices  of  FDIC-insured  banks. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Contains  correspondence  and  records 
of  other  communications  between  the 
1  Die  and  the  individuals  filing 
complaints  or  making  inquiries, 
including  copies  of  supporting 
documents  supplied  by  the  individual. 
May  contain  correspondence  between 
the  FDIC  and  the  bank  in  question  and/ 
or  intragency  or  interagency  memoranda 
or  correspondence. 

authority  for  maintena>4ce  of  the 
system: 

Sec.  202(f)  of  title  II  of  the  Federal 
7  rade  Improvement  Act  {15  U.S.C. 

57,i(fll. 

RDUTISE  USES  OF  RECORDS  MAINTANED  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Information  in  the  system  may  be 
disclosed: 

(1)  To  the  institution  which  is  the 
subject  of  the  complaint  or  inquiry  when 
necessary  to  investigate  or  resolve  the 
complaint  or  inquiry. 

(2)  To  third  party  sources  during  the 
course  of  the  investigation  in  order  to 
resolve  the  complaint  or  inquiry. 
Information  that  may  be  disclosed  under 
this  routine  use  is  limited  to  the  name  of 
the  complainant  or  inquirer  and  the 
nature  of  the  complaint  or  inquiry. 

(3)  To  the  federal  or  state  supervisory 
authority  that  has  direct  supervision 
over  the  financial  institution  that  is  the 
subject  of  the  complaint  or  inquiry. 

(4)  To  the  appropriate  federal,  state, 
or  local  agency  or  authority  responsible 
for  investigating  or  prosecuting  a 
violation  of  or  for  enforcing  or 
implementing  a  statute,  rule,  regulation, 
or  order  issued  when  the  information 
indicates  a  violation  or  potential 
violation  of  law.  whether  civil,  criminal, 
or  regulatory  in  nature,  and  whether 
arising  by  general  statute  or  particular 
pro'jram  statute,  or  by  regulation,  rule, 
or  order  issued  pursuant  thereto. 


(5)  To  a  court,  magistrate,  or 
administrative  tribunal  in  the  course  of 
presenting  evidence,  including 
disclosures  to  counsel  or  witnesses  in 
the  course  of  civil  discovery,  litigation, 
or  settlement  negotiations  or  in 
connection  with  criminal  proceedings. 

(6)  To  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
records  pertain. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING.  RETAINING.  AND 
DSPOSING  OF  RECORDS  IN  THE  SVSTEM 

STORAGE: 

Maintained  in  file  folders  and  on 
computer  discs  and  tapes. 

retrievabiuty: 

Indexed  by  name  of  complainant  or 
inquirer  and/of  specialized  identifying 
number. 


IV'- 


SAFEGUARDS: 

Maintained  |n  lockable  metal  file 
cabinets;  comjuter  tapes  and  discs  are 
accessed  by  anthorized  personnel. 

retention  and  biSPOSAL: 

Records  are  retained  by  the  Office  of 
Consumer  Affairs  for  two  years  after 
receipt  unless  updated  by 
correspondence  received  during  the 
previous  year.  Retention  periods  in  the 
designated  FDIC  regional  offices  vary 
but  may  be  ascertained  by  contacting 
the  appropriate  system  manager. 

SYSTEM  MANAGER(S)  ANO  ADDRESS: 

Director,  Office  of  Consumer  Affairs, 
FDIC,  550  17tli  Street,  NW„  Washington, 
D.C.  20429.  The  appropriate  FDIC 
regional  director  (supervision)  for 
records  maintained  in  FDIC  regional 
offices. 


itfii 


parties  providing  information  to  the 
FDIC  in  an  attempt  to  resolve  the 
complaint  or  inquiry. 

SYSTEMS  EXEMPTED  FBOM  CERTAIN 
PROVISIONS  OF  THE  act: 

None. 
FDIC  30-64-0011 
(Reserved). 

Dated  at  Washington.  D.C  this  1st  day  of 
Soptember.  1987. 

By  direction  of  the  Board  of  Directors. 

Floyle  L.  Robinson,     i 
Executive  Secretary.  I 

|FR  Doc.  87-20773  Filed  9-9-87;  8:45  am] 
BILLING  CODE  6714-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 


NOTIFICATION  PROCEDURE: 

Requests  must  be  in  writing  and 
addressed  to  (he  Office  of  the  Executive 
Secretary,  FDIC,  550 17th  Street,  NW., 
Washington,  D.C.  20429.  The  request 
must  contain  the  name  and  address  of 
the  complainant  or  inquirer. 

RECORD  ACCESS  PROCEDURES: 

Same  as  "Notification"  above. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  "Notificatiun"  above. 

RECORD  SOURCE  CATEGORIES: 

The  information  is  obtained  from  the 
individual  on  whom  the  record  is 
maintained;  institutions  that  are  the 
subject  of  the  complaint;  the  appropriate 
agency,  whether  federal  or  state,  with 
supervisory  authority  over  the 
institution;  congressional  offices  that 
may  initiate  the  inquiry;  and  other 


1FEMA-798-DR1 


Amendment  to  Notice  of  a  Major- 
Disaster  Declaration;  Illinois 

AGENCY:  Federal  Emergency 
NtanBgement  Agency. 

ACTION:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Illinois  (FEMA-798-DR),  dated  August 
21, 1987,  and  related  determinations. 

dated:  August  31, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Neva  K.  Elliott,  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3614. 

Notice:  Notice  is  hereby  given  that, 
effective  this  date  and  pursuant  to  the 
authority  vested  in  the  Director  of  the 
Federal  Emergency  Management 
Agency  under  Executive  Order  12148. 1 
hereby  appoint  Glenn  F.  Garcelon  of  the 
Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

This  action  terminates  my 
appointment  of  Ronald  Buddecke  as 
Federal  Coordinating  Officer  for  this 
disaster.  i 

(Catalog  of  Federal  Oomestic  Assistance  No. 

83.516,  Disaster  Assistance) 

Dave  McLoughlin, 

Deputy  Associate  Director.  Stale  and  Local 

Programs  and  Support.  Federal  Emergency 

Management  Agency. 

(FR  Doc.  87-20724  Filed  9-9-87;  8:45  am| 

BILLING  CODE  67t8-01-M 
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FEDERAL  HOME  LOAN  BANK  BOARD 
INo.  AC-658] 

Final  Action;  Approval  of  Conversion 
Application;  Greenwich  Federal 
Savings  &  Loan  Association, 
Greenwich,  CT 

Dale:  September  3.  1987. 

Notice  is  herebv  given  that  on  August 
31. 1987,  the  Office  of  the  General 
Counsel  of  the  Federal  Home  Loan  Bank 
Board,  acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
Greenwich  Federal  Savings  and  Loan 
Association,  Greenwich.  Connecticut  for 
permission  to  convert  to  the  stock  form 
of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Office  of  the  Secretariat  at  the 
Federal  Home  Loan  Bank  Board.  1700  G 
Street  NW.,  Washington,  DC  20552.  and 
at  the  Office  of  the  Supervisory  Agent  at 
the  Federal  Home  Loan  Bank  of  Boston. 
One  Financial  Center.  20th  Floor. 
Boston,  Massachusetts  02110. 

By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghizzoni, 
AKsistont  Secretary. 
[FR  Doc.  87-20771  Filed  9-9-87;  8:45  am] 

BIU.ING  CODE  6720-01-KI 


FEDERAL  MARITIME  COMMISSION 
Agreement{s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1 1CK3  L  Street. 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Comm.ission.  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  comm.unicatmg  with  the 
Commission  regarding  a  pending 
agreement 

Agreement  No.:  204-010064-013. 

Tjt!e:  U.S.  Gulf/Colombia  Equal 
Access  Agreement. 

Parties: 

Flota  Mercante  Grancolombiana.  S.A. 
Lykes  Bros.  Steamship  Co..  Inc. 
Crowlev  Caribbean  Transport.  Inc 
CTMT  inc. 
New  York  Navigation  Company,  Inc. 


O  S  &  L  of  Louisiana,  Inc. 

Synopsis:  The  proposed  amendment 
would  add  Dock  Express  Contractors, 
Inc.  as  a  member  of  the  agreement.  The 
parties  have  requested  a  shortened 
review  period. 

Agreement  No.:  204-010066-013. 
Title:  United  States  Atlantic  & 
Pacific/Colombia  Equal  Access 

Agreement. 
Parties: 

Crowlev  Caribbean  Transport.  Inc. 

CTMT,  Inc. 

Flota  Mercante  Grancolombiana,  S.A. 

Lykes  Bros,  Steamship  Co.,  Inc. 

United  States  Lines  (S.A.)  Inc. 

Synopsis:  The  proposed  amendment 
would  add  Dock  Express  Contractors, 
Inc.  as  a  member  of  the  agreement.  The 
parties  have  requested  a  shortened 
review  period. 

.■Agreement  No.:  203-011075-003. 
Title:  Central  America  Discussion 
Agreement. 

Parties: 

United  States/Central  America  Liner 
Association 

Nordana  Line,  Inc. 

Concorde  Shipping  Inc. 

Nexos  Line 

Marine  Bulk  Carriers,  Inc. 

Synopsis:  The  proposed  amendment 
would  admit  Thompson  Shipping  Co.. 
Ltd.  as  a  party  to  the  agreement.  The 
parties  have  requested  a  shortened 
review  period. 

Agreement  No.:  217-011146. 
Title:  The  "K"  Line-Hyundai  Space 
Charter  Agreement. 
Parties: 

Hyundai  Merchant  Marine  Co..  Ltd. 

(Hyundai) 
Kawasaki  Kisen  Kaisha.  Ltd.  ("K" 

Line) 

Synopsis:  The  proposed  agreement 
would  permit  "K"  Line  to  charter  space 
to  Hyundai  for  the  carnage  of  Hyundai 
cargo  from  ports  in  Korea  to  ports  in 
Puerto  Rico. 

Agreement  No.:  203-011147. 
Title:  Greece/U.S.  Stabilization 
Agreement. 

Parties: 

Greece/U.S.  Atlantic  &  Gulf 
Conference 

Ocean  Star  Container  Line  A.G. 

Synopsis:  The  proposed  agreement 
would  permit  the  parties  to  agree  upon 
rates,  charges,  rules,  service  contracts 
and  practices  go\  erning  the 
transportation  of  cargo  in  the  trade  from 
ports  and  points  in  Greece  to  U.S. 
Atlantic  and  Gulf  coast  ports  and  U.S. 
interior  and  coastal  points  via  such 


ports.  The  parties  have  requested  a 
shortened  review  period. 

By  order  of  the  Federal  Maritime 
Commission. 
Joseph  C.  Polking. 
Secretary. 

Dated:  September  4, 1987. 
IFR  Doc  8--20741  Filed  9-9-67;  8:45  am) 
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Notice  of  Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Comm.ission.  1100  L  Street 
NW.,  Room  10325  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington.  DC 
205''3.  Within  10  days  after  the  date  of 
the  Federal  Register  m  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  Nos.:  224-002758-003  and 
224-O0275&-C-001. 

Title:  Port  of  Oakland  Terminal 
Agreements. 

Parties: 

Port  of  Oakland  (Port) 

United  States  Lines.  Inc.  (U.S.  Lines) 

Synopsis:  The  proposed  agreements 
provide  for  the  Port's  consent  to  the 
assignment  of  Agreement  Nos.  224- 
002756  and  224-0G2756-C  from  U.S. 
Lines  to  American  President  Lines.  Ltd.. 
the  Port's  waiver  of  claims  against  U.S. 
Lines  and  the  waiver  by  U.S.  Lines  of 
certain  claims. 

By  Order  of  the  Federal  Maritime 
Commission. 
Tony  P.  Kominotli. 

Assistant  Secretary. 

Dated:  September  4. 1987. 
|FR  Doc  20703  Filed  9-9-87;  8:45  am] 

BILLING  CODE  6730-01-*! 


FEDERAL  RESERVE  SYSTEM 

Applications  To  Engage  de  .Novo  in 
Permissible  Nonbanking  Activities; 
Compagnie  Financiere  de  Suez,  et  al. 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
I  225.23(a)(1)  of  the  Board's  Regulation 
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Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subisidary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  poisons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
rtgarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  September  30.  1987. 

A.  Federal  Reserve  Bank  of  New  York 
(VVilliamn  L.  Rutledge,  Vice  President) 
33  Liberty  Street,  New  York.  New  York 
ICXMo: 

1.  Comagnie  Financiere  de  Suez, 
Paris.  France,  and  Banque  Indosuez, 
Paris,  France:  to  engage  de  novo  through 
its  subsidiary.  W.l.  Carr  Futures  & 
Options  Corp.,  Chicago,  Illinois,  in  the 
execution  and  clearance  on  the  Chicago 
Mercantile  Exchange  and  Chicago  Board 
of  Trade  of  orders  involving  futures 
contracts  (and  options  on  futures 
contracts)  on  bullion,  foreign  exchange, 
government  securities,  certificates  of 
deposit  and  other  money  market 
instruments  that  banks  may  purchase 
and  sell  for  their  own  accounts:  and  the 
provision  of  incidental  advice  regarding 
the  above-specified  futures  and  options 
contracts  to  financial  institutions  and 
other  financially  sophisticated 
customers  that  have  significant  dealings 


:l 


cr  holdings  \n  the  underlying 
commodities,  securities  or  instruments. 

B.  Federal  Reserve  Bank  of  Cleveland 
(lohn  J.  Wixted,  jr..  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio  44101: 

1.  Mount  Sterling  National  Holding 
Corporation,  Mount  Sterling,  Kentucky; 
to  engage  de  novo  through  its 
subsidiary.  Independence  Financial, 
Inc.,  Mount  Sterling,  Kentucky,  a  de 
novo  company,  in  consumer  finance 
business  activities  pursuant  to 
§  225.25(b)(1)  of  the  Board's  Regulation 
Y, 

C.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  NW.,  Atlanta,  Georgia 
30303: 

1.  Boca  Boncorp,  Inc.,  Boca  Raton, 
Florida;  to  engage  de  novo  through  its 
subsidiary,  Boca  Bank  Mortgage 
Company.  Boca  Raton.  Florida,  in 
processing  mortgage  applications  for 
other  financial  institutions  pursuant  to 
§  225,25(b)(l)(iii)  of  the  Board's 
Regulation  Y.  These  activities  will  be 
conducted  in  Palm  Beach,  Broward  and 
Martin  Counties,  Florida. 

D.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Assistant  Vice 
President)  230  South  LaSalle  Street, 
Chicago,  Illinois  60690: 

1.  Continental  Illinois  Corporation. 
Chicago,  Illinois:  to  expand  the  service 
area  of  its  subsidiaries.  Continental 
Illinois  Trust  Company  of  Florida,  N.A., 
Boca  Raton,  Florida,  and  Continental 
Illinois  Trust  Company  of  Sarasota, 
N.A.,  Sarasota,  Florida,  through  the 
establishment  of  trust  services  pursuant 
to  §  225.25(b)(3)  of  the  Board's 
Regulation  Y.  This  activity  will  be 
conducted  in  the  State  of  Florida. 

2.  Northern  Trust  Corporation, 
Chicago,  Ilbnois:  to  engage  de  novo  in 
leasing  personal  or  real  property 
pursuant  to  §  225.25(b)(5)  of  the  Board's 
Regulation  Y. 

E.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  First  Corporation,  Henderson, 
Kentucky;  to  engage  de  novo  through  its 
subsidiary,  Peoples  Security  Finance 
Company,  Inc.,  Henderon,  Kentucky,  in 
generating  owner  occupied  single  family 
mortgage  loan  applications  and 
accompanying  mortgage  loan 
redemption  insurance  applications 
pursuant  to  §  225.25(b)(1)  and  (b)(8)  of 
the  Board's  Regulation  Y.  These 
activities  will  be  conducted  in  the  State 
of  Kentucky. 

F.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1 .  Affiliated  Bancsbares  of  Colorado, 
Inc.,  Denver,  Colorado;  to  engage  de 


UM  I 


novo  in  the  activities  of  underwriting 

and  dealing  in  government  general 
obligation  bonds  under  §  225.25(b)(16) 
and  to  offer  financial  advice  to  stale  and 
local  governments  pursuant  to 
§  225.25(b)(4)(v)  and  to  offer  stock 
brokerage  services  pursuant  to 
§  225.25(b)(15)  of  the  Board's  Regulation 
Y.  Comments  on  this  application  must 
be  received  by  September  18. 1987. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  4.  1987. 

lames  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  87-20840  Filed  9-9-67:  8.45  am] 

BILLING  CODE  6210-01-M 


Formation  of,  Acquisition  by,  or 
Merger  of  Bank  Holding  Companies; 
and  Acquisition  of  Nonbanking  Co.; 
The  Farmers  and  Merchants  Bank 
Employee  Stock  Ownership  Plan  & 
Trust  j 

The  company  listed  in  this  notice  has 
applied  under  §  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  companv  has  also  applied  under 
§  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  5  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  "that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
im.mediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
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accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing. 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  30, 
1987. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250Marquette"Avenue. 
Minneapolis.  Minnesota  55480; 

1.  The  Farmers  &  Merchants  Bank 
Employee  Stock  Ownership  Plan  & 
Trust.  Beach.  North  Dakota;  to  become  a 
bank  holding  company  by  acquiring 
34.01  percent  of  the  voting  shares  of 
Farmers  &  Merchants  Bancshares.  Inc.. 
Beach.  North  Dakota,  and  thereby 
indirectly  acquire  Farmers  &  Merchants 
Bank.  Beach,  North  Dakota. 

In  connection  with  this  application. 
Applicant  also  proposes  to  engage  in 
making  and  servicing  loans  for  its  own 
account  pursuant  to  §  225.25(b)(l)(i)  of 
the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  4.  1987. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 
[PR  Doc.  87-20841  Filed  9-9-87;  8:45  am) 

BILUNG  CODC  6210-10-M 


Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies; 
First  Empire  State  Corp.,  et  al. 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 


any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
September  30.  1987. 

A.  Federal  Reserve  Bank  of  .New  York 
(William  L.  Rutledge.  Vice  President)  33 
Liberty  Street.  New  York,  New  York 
10045: 

1.  Fi.'-st  Empire  Stale  Corporation. 
Buffalo,  New  York;  to  acquire  100 
percent  of  the  voting  shares  of  The  East 
New  York  Savings  Bank,  New  York, 
New  York,  which  operates  a  savings 
bank  life  insurance  department, 

B.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian.  Jr.,  Vice  President) 
701  East  Byrd  Street,  Richmond,  Virginia 
23261: 

1.  Banii  Maryland  Corp..  Towson. 
Maryland;  to  acquire  100  percent  of  the 
voting  shares  of  Maryland  State  Bank. 
Salisbury.  Maryland. 

C.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Assistant  Vice 
President)  230  South  LaSalle  Street, 
Chicago,  Illinois  60690: 

1.  Bank  of  Montreal.  Montreal, 
Quebec,  Canada;  Bankmont  Financial 
Corp..  New  York,  New  York;  and  Harris 
Bankcorp,  Inc,  Chicago,  Illinois;  to 
acquire  100  percent  of  the  voting  shares 
of  Commercial  State  Bank,  Phoeni.x. 
Arizona. 

2.  First  of  America  Bank  Corporation. 
Kalamazoo.  Michigan;  to  acquire  100 
percent  of  the  voting  shares  of  Erie 
Financial  Corp.,  Monroe,  Michigan,  and 
thereby  indirectly  acquire  Erie  State 
Bank.  Monroe,  Michigan. 

3.  MBTCorp..  Forest,  City,  Iowa;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Manufacturers  Bank  &  Trust 
Company,  Forest  City,  Iowa. 

4.  Mid  America  Banks.  Inc..  Atlanta. 
Iowa;  to  become  a  bank  holding 
company  by  acquiring  94  percent  of  the 
voting  shares  of  Exchange  State  Bank. 
Collins,  Iowa. 

D.  Federal  Reserve  Bank  of  St,  Louis 
(Randall  C.  Sum.ner.  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63166; 

1.  First  Tennessee  National 
Corporation,  Memphis,  Tennessee;  to 
acquire  at  least  90  percent  of  the  voting 
shares  of  Peoples  and  Union  Bank, 
Lewisburg.  Tennessee, 

2.  Security  Bancshares  of  Marion 
County.  Inc..  Springfield,  Kentucky;  to 
become  a  bank  holding  company  by 
acquiring  at  least  88.07  percent  of  the 
voting  shares  of  Peoples  Bank.  Gravel 
Switch.  Kentucky. 

E.  Federal  Reserv  e  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 


925  Grand  Avenue.  Kansas  City. 
Missouri  64198: 

1.  Omnibancorp.  Denver.  Colorado;  to 
acquire  100  percent  of  the  voting  shares 
of  Cherry  Creek  National  Bank.  Denver. 
Colorado. 

F.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble.  Vice  President)  400 
South  Akard  Street.  Dallas,  Texas  75222: 

1.  United  .\'ew  Mexico  Financial 
Corporation.  Albuquerque,  New  Mexico; 
to  acquire  75  1  percent  of  the  voting 
shares  of  United  Bancshares, 
Incorporated.  Lubbock.  Texas,  and 
thereby  indirectly  acquire  United  Bank 
of  Lea  County.  Hobbs,  .New  Mexico. 

G.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green.  Vice 
President)  101  Market  Street,  San 
Francisco.  California  94105; 

1,  Cerritos  Valley  Bancorp.  Norwalk, 
California;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Cerritos  Valley  Bank. 
Norwalk,  California. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  4. 1987. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc  8--20842  Filed  g-f^-fl'  8:45  am| 

BILUNG  COOe  «210-01-M 

Acquisition  of  Company  Engaged  in 
Permissible  Nonbanking  Activities; 
Sovran  Financial  Corp. 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23  (a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR  225.23 
(a)(2)  or  (f)!  for  the  Board's  approval 
under  section  4(cl!8)  of  the  Bank 
Holding  Company  Act  {12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  5  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition. 
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conflicts  of  intere.sts.  or  unsound 
blinking  practices,"  Any  request  for  d 
hearing  on  tiiis  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
f.ict  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
(Invernors  not  later  than  September  28, 
19Hr. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  VV.  Bostian.  jr.,  V'ice  President) 
701  East  Byrd  Street,  Richmond.  Virginia 
23261: 

1.  Sovran  Financial  Corporation, 
\orfolk.  Virginia;  to  acquire  Dresser 
Leasing  Corporation.  Pittsburgh, 
Pennsylvania,  and  thereby  engage  in  the 
leasing  and  financing  of  equipment  and 
vehicles  pursuant  to  §  225.25(b)(l)(iv) 
and  225.(b)(5)  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 

System.  September  4, 1987. 

lames  McAfee, 

Associate  Secretary  of  the  Board. 

|FR  Doc,  87-2084,3  Filed  9-9-87;  8:45  am] 

BILLING  CODE  6210-01-M 


Change  in  Bank  Control  Notice; 
Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies;  M.L. 
Wooldridge 

The  Rotificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  US.C.  1817(;)1  and 
§  225  41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  .Act  (12  U.S.C. 
1817(j)(71). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors,  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  September  25.  1987. 

.\.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 


925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  ML  Wooldridge.  Carrollton. 
Missouri;  to  acquire  an  additional  0.89 
percent  of  the  voting  shares  of  First 
Carrollton  Bancshares,  Inc.,  Carrollton, 
Missouri,  and  thereby  indirectly  acquire 
First  National  Bank  of  Carrollton, 
Carrollton,  Missouri. 

2.  M.L  and  Jamie  Wooldridge, 
Carrollton,  Missouri;  to  acquire  an 
additional  4.31  percent  of  the  voting 
shares  of  First  Carrollton  Bancshares, 
Inc..  Carrollton,  Missouri,  and  thereby 
indirectly  acquire  First  National  Bank  of 
Carrollton,  Carrollton,  Missouri. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  4, 1987. 
lames  McAfe«, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  87-20844  Filed  9-9-87;  8:45  am] 

BILLING  CODE  621(>-01-M 


Application  To  Engage  de  Novo  In 
Permissible  Nonbanking  Activities; 
Yardlong  Investment  Trust 

The  company  listed  in  this  notice  has 
filed  an  application  under  §225.23(a)(l) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  reguest  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 


UM  I 


not  suffice  in  lieu  of  a  hearing, 
identifying  specitlcally  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal.  Unless 
otherwise  noted,  comments  regarding 
the  application  m.ust  be  received  at  the 
Reserve  Bank  indicated  or  the  offices  of 
the  Board  of  Governors  not  later  than 
September  25,  1987. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W,  Green,  Vice 
President)  101  Market  Street,  San 
Francisco,  California  94105: 

1.  Yardlong  Investment  Trust.  Geneva, 
Switzerland;  Pastock  Holdings  Limited, 
Geneva,  Switzerland;  and  International 
Capital  Trust  Limited,  Geneva. 
Switzerland;  to  engage  in  making 
acquiring  loans  and  other  extensions  or 
credit  pursuant  to  §  225.25(b)(1)  of  the 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  4, 1987, 
lames  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  87-20845  Filed  9-9-87;  8:45  am] 

BILLING  CODE  6210-01-M 


FEDERAL  TRADE  COMMISSION 

Grant  of  Request  for  Early  Termination 
of  the  Waiting  Period  Under  the 
Premerger  Notification  Rules 

Section  7.-\  of  the  Clayton  Act,  15 
U.S.C.  18a.  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976.  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period; 
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Transactions  Granted  Early  Termination  Between:  081587  and  090187 


Name  of  acquinng  person,  name  ol  acquired  person,  name  o(  acquired  enttty 


PMN 
No 


(1)  Ryotx  bmited.  Inertia  Dynamics  Corp  ,  Inertia  Dynamics  Corp 

(6)THOHN  EMI  pic.  Rer-!^-Cenier.  Inc  .  Reni-A-Cenler  Inc  ~ * 

(7)  THORN  EMI  pic  Rent-A-Cenier,  Inc .  Renia  A-Cenler  Inc  " " 

(qI  l'^..^^l^^°^^  ^"'^  ''^  ^"'*^"  ^""^'^  ^p-  ^"^  ^^  s^'m^'PK^ih;;  ci;^"!"        ~- 

9)  Creat  Northern  Nekoosa  Co'poralion.  Owens-illmois.  Inc  .  Ol  Forest  Products  FT S  Inc  '  "-' ' 

(10)  John  Crowttier  Gfoup  pic,  LDBnnkman  Corporation,  L.D  Bnnkman  &  Co  " "'" " ' — 

(H)  Bl'je  Arrow  pic.  Manpower  Inc.  Manpower,  Inc  — ~ 

(12)  Chrysler  Corporation.  Wnliam  A  Casteliano.  NFC  Leasingrinc.. ."!!!. ! "'" "" " *"~ 

(13)  CIvyster  Corporation.  Laurence  R  Saslaw.  NFC  Leasing.  Inc         " ~" 

(14)  Welsh,  Carson.  Anderson  &  Siowe  IV.  AMSCO  Hnirlinns'  In/- 


Dale 

lermmat- 

ed 


*"<l«fson  &  Siowe  IV.  AMSCO  Holdings.  Inc..  AMSCO  Holdings."tfia' 
(15)  Genera.  Electnc  Company,  p.lc  .  Gilbarco  Inc.  GilDarco  Inc 

!,'?!  t?"^!l'^  "°^"^  Company.  Robert  T  Shaw.  Security  Trust  Lile  Insurance  Compaiw" 
17)  FL  Induslnes  Holdings,  Inc  ,  Sytwon  Corporation.  Midwestern  Dn/ision  ol  Naige 
(18)  Entertainment  Marketing.  Incoroorated  Cr;!7v  Frinu.  ir«-    r.,=,u  ct-t^  i„. 


I  Marketing.  Incorporated.  Crazy  Edd«.  Inc  .  Crazy  Eddie  Inc 

19)  BellSouth  Coi-po-ation.  Pnme  Motor  Inns.  Inc  .  Universal  Communications  Systems  Inc "~ 

20)  Eastman  Kodak  Company.  Steve  Bostic  and  Ahce  J  Bostic.  Photo  Resources  Cori>Ofatii?i' — ~— 

,1  [t°"T  •^  ^^"'''  °^'«'  ^'^'"^  C°  ■  NBC  SubsKliary  (Radio  Network),  Inc  .  Nac  SubSKJiary' " 

22)  Mayo  Foonda!K)n,  St.  Luke's  Health  Systems.  Inc..  St  Lukes  Health  Systems  Inc 

23/  Colgate-PaimoKe  Company,  BTR  pic.  Veterinary  Companies  ol  America  Inc  """ 

(24)  Chant  Souki,  Berkshire  Hathaway,  Inc..  Associated  Retail  Stores  Inc       '  

(25)  Bnjnswick  Corporation.  Techsonic  Industries.  Inc  .  Techsomc  Industnes  Inc 

l^i  Y.   Vl°"^^  Ghimbache...  Robert  Carr.peau,  Pomeroy  Relaii  Stores  Corporation   " 

(27)  MLGFA  Fund  I,  LP  .  Morton  LapOes.  Sennce  Amenca  Corporaton  " "" 

(29)'  Costa!l'c-r^rr"v»?'*P^'^'  r'  '  "°""'  ^'""  '''^"=''  ^^"'^'-  "^  '  "°""'  Smai  Medical  Centw.'lii: 
in  ^Tr    °^  PLC.  Valero  Energy  Corporation.  Vaiero  Offshore.  Inc..  Valero  ProouDng  Company 
(30)  ESCO  Corporation.  Richard  E  Gray  Gray-Syracuse.  Inc  »  ^  va  ry  


nil  l^nZ^^V^^^^^^  **^'^  international  Corporauon.  Energy  Assets  Intematonal  CorporatkJn 

??  r  kJ^  J?,T  ^  '-°"*'"  insurance  pic,  Wm  H  McGee  &  Co  .  Inc  .  Wm  H  McGee  &  Co    Inc 

(33)  Cable  TV  Fund  14-A.  Ltd  .  Glenn  R  Jones.  Jones  Intercable  Inc  '       " '""T 

nt\  SI  ^J^'?^    ^"]f ""  '^  •^^"°*sKy  and  Dorothy  M  Kanowsky.  Allied  Fine  Furniture.'ln;::.::Z":'"IT""" '" 

nfi  ^Ztt.  c  ^°9^'^-J^,neresl  Acqu'sition  Corp..  Marshall  S  Cogan-GFl  NEAC.  inc  .  NFAC  Partnership..     ~'" 


nf  1  'HZTJ!,  I  5°93"^"^«st  AcquisitKjn  Corp .  Marshall  S  Cogan-GFi  NEAc!  Inc::  NEAC  Pannersh^::""?"™ 

3B  Nel^r.^  Co^"-M,nerest  Acquisition  Corp .  Marshall  S  Cogan-CTA  Acquisition  Corp..  Color  Tile  Associates  Lp7 
38   New  Woid  Enterlainment,  Ltd.,  Kenner  Parker  Toys  Inc.,  Kenner  Parker  Toys  Inc 

40  r^„L  Nettwon  Fmanoal  Corporation  Kelly,  Cot.ey  8  Associates.  Ltd  .  TeKas  First  Brokerage  Services  Inc 

4?  ^^1        .f    ^T"'  °""  *  ''*'"^"  '"'    Associates  F.nanc«l  Serv^es  Co.  ot  Texas  Inc.  „.. !.         

(41)  Servico   Inc    Aluminum  Company  ol  Amenca.  Wilpen  Inc 

(42)  Subaru  of  Amenca.  Inc    Geo  Byers  Sons,  inc    Great  Lakes  Subaru ~"' 

(43)  nv  Verenigd  Bez«  VNU,  nv  Verenigd  Bezii  VNu  Disclosure  Information  Group.  aGeneralPitnershi,:; ~ ~ 

(441  yy  Ganrting  pic   Beverly  Enierpnses,  Beverly  Enterprises 

(45)  Dr  Ghaith  R  Pharaon.  CenTrusi  Savings  Bank.  CenTrust  Savings  Bank " ~ 

mt!  D°!irT"*'  "'™"  Corporation.  The  Travelers  Corporation.  Securities  Seniemenl  Corporatxw 

,.l\  ??f^  '"'est'T'ents  Limned,  Quaker  State  CorporatKsn.  Quaker  Slate  CorporatKjn  

(4B)  J  M  Huber  Corporation  Texiron  Inc    Textron  Inc  " 

(491  LMnard  J   Russo  Frank  B   Hal.  &  Co  .  Inc  .  Adiustco:  Inc  ::::::"  : " 

(50)  Office  Commercva.  Pharmaceutique.  Ketchum  &  Co..  Inc    Ket^hum  &  Co    Inc 

('52!  F^^n^^lTi  *'""''''"''  '"T^"°"*''  '"=    "^^""^  ^^"^"^  ""^  Kennedy  iniematK>nalLk;iili):::::Z."".' 
M   S^r^    1  T  ..mited^Stanoard  Brands  Paint  Company  Standard  Brands  Paint  Compa^. I 

(53)  Sudt>u.-y  Inc    Aagne.  Acquiring  Group,  inc    Wagner  Acquinng  G'Oup  Inc  

54)  SGom  Corporation   Bn09€  Communications  inc  ,  Bridge  Communications  Inc         

«  !^^?"?  ^'^'  ^^'*  P^'^"^^*'  LP.  Warburg  Pincus  Capital  Company.  L.P..  Troy  "Publishing  Co '"ific " ""' 

(56)  Dentsply  Holdings  mc    Robert  I   Schatlner,  Robert  I   Schattner  niDiisnmg  u>..  inC 

(57)  AOantK:  RichfieW  Company,  Ashland  Ci  inc  ,  Arch  of  Utah,  Inc  .  Mahogany  PoinVMinerals'ciKnpany "'" " 

581  Amencar  ^yanam«i  Company,  Ronald  0   Perelman.  Ronald  O  Perelman  wjmpany 


(591  West.nghous*  Etecinc  Corporation,  McClatchy  Newspapers.  Inc  .  McClatchy  Newspapers  Inc 

^  ^irir't  ^"l'"^  McAllisle:  warden  Multicraft  Enterprises.  Inc,  MullK:raNTrS^nes  ui':!. 
(61)  itaimooiiia'e  SpA    R  C  Cement  Co  ,  Inc  ,  R  C  Cement  Co    Inc 

Ifi?l  A^'.*  M*"""'-""  '''"*'^'^'  ^'PO'3"°"  Ciucorp.  CitK^rp  Homeowners.  Inc' .  Citicorp'Homeo«;ri;i' 
63  Ame^aaa  Hess  >xxporation.  American  E«ploral«n  Company.  American  Ekploration  Compan/^ 
(64)  Breeto  kxxporatwn.  The  Stanley  Works,  Stanley  Structures  inc  


65  Rosenk/an;  and  Company   Dresser  Industries,  Inc  .  Reliance  Standard  Life  Insurance  Comparw "" " 

66  BirmmgharT,  Steei  i^rpcaiion,  Peko-Walisend  Ltd  .  Judson  Steel  Corporation  

S  ^^"^  '"^    ^"^^  Partners,  II,  L  P  Swift  Independent  HoWmg  Corporation...: 

(be)  BICX;  pIc  Cabiec  Corporaoon,  Cabiec  Corporation  ' 

!7^;  L^gT S^^R^^lt^.  E-^g^TR^n^erdtsVcS^p^rr  ^-''■' ^"^^^^^^^^i^^i^^ 

(71)  Eugene  S  Rosenleld.  Eugene  S  Rosenleid,  The  A.nden  Group  

(72)  Seagull  Energy  Corporation,  Liberty  Natural  Gas  Company,  Liberiy  Natural  Gas'compa'ny' " " "~ 

73   Toshw  Kinoshita.  T^e  Hongkong  and  Shanghai  Banking  Corporation.  The  Grenelete  Corporatioii" "" -" 

(74)  Reginald  F.  Lews.  BCI  Associates.  L  P  .  Beatrice  International  Food  Company 


nil  m!^?^,,^'^'^-  ''^'Z  ^**'i.Sons  .  inc..  KMl  Continental  Garnett.  Inc..  KMt  Conbnentai  CUnti;'." 
(76)  Masco  Corporation,  Young-Hinkie  Corporation.  Voung-Hinkle  Corporation. 


nl\  N^TrX^!!ir,Jr^^  V  M  ^J:?'°"*  ^"^  *  """'*'  ^'^P*"*-  T**  Firestone  Tire*  Rubter'^oniiiy:: 
(/B)  New  York  Venture  Fund.  Inc  .  The  0-W  Fund.  The  O-W  Fund 

Il^i  ^irS  ?^"""~"*'  Lumbermens  Mutual  Casualty  Company.  Lumbermens  Mutual  Casualty  Company   ":'.' 

Z\  KKR  A^^^T"'  y°  ^'i7?ci  !^'^""'  "*'"^'  *  ^  '"'"  ^^"'"  Corporation,  jim  Walter  Corporatwn....:.::.::::::;: 

(81)  KKR  Associates.  Jim  WALTER  Corporation.  Jim  Walter  Corporation 

(82)  Meredith  Corporation.  Em-net  J  Cashin.  Jr .  Fox  &  Carskadon.  Inc. 


(83)  Robert  L  Parker  General  Instnjment  Corporation.  Optoelectronics  Division  olGenerarinstruriie'ntci^7:i^^ 
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87-2240 
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87-2120 
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FOR  FURTHER  INFORMATION  CONTACT: 

Sandfd  M.  Peay.  Contact 


Representative.  Premerger  Notification 
Office,  Bureau  of  Competition,  Room 


301,  Federal  Trade  Commission. 
Washington,  DC  20580,  (202)  326-3100. 
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By  direction  of  Ihc  Commission. 
Kmiiy  H.  Rock. 

|FR  Doc.  87-207.')9  Filed  »-9-«7:  8:45  am] 

BILLING  CODE  6750-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
I  Docket  No.  86P-0483I 

Canned  Wax  Beans  Deviating  From 
Identity  Standard;  Amendment  of 
Temporary  Permit  for  Market  Testing 

agency:  Kuod  and  Drug  Administration. 
ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 

Administration  (FDA)  is  announcing 
thdt  it  is  amending  a  temporary  permit, 
issued  to  the  Seymour  Canning  Co.  to 
market  test  experimental  parks  of 
canned  wax  beans  (-ontaining  added 
glucono  delta-lactone.  to  increase  the 
quantity  of  the  test  product  to  be 
distributed  and  the  area  of  distribution. 
This  amendment  will  provide  the  permit 
holder  with  a  broader  base  for  the 
collection  of  data  on  consumer 
acceptance  of  the  test  product. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cathanne  R.  Calvert,  Center  for  Food 

Safety  and  .Applied  Niitrition  (HFF-4141. 

F(K)d  and  Drug  .'Xdministration.  200  C  St. 

SW.,  VVashing'on.  DC  202O4.  202-i8.=i- 

0121. 

SUPPLEMENTAL  INFORMATION:  A 

temporary  permit  was  issued  under  the 
provisions  of  21  CFR  130.17  to  the 
Seymour  Canning  Co,,  530  East 
Wisconsin  St..  P.O.  Box  5.  Seymour.  Wl 
54165.  to  market  test  canned  wax  beans 
containing  added  glucono  delta-lactone 
to  measure  consumer  acceptance  of  the 
new  food.  This  food  deviates  from  the 
requirements  of  21  CFR  155.120  (canned 
green  beans  and  canned  wax  beans),  a 
standard  of  identity  that  was 
promulgated  under  section  401  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(21  L'  S.C  341).  Notice  of  issuance  of  the 
temporary  permit  to  the  Seymour 
Canning  Co.  was  published  in  the 
Federal  Register  of  [anu.iry  8,  1987  (,52 
FR  706).  The  Seymour  Canning  Co.  is 
now  requesting  that  the  permit  be 
amended  to  (1|  increase  the  quantity  of 
the  test  product  from  400  cases  to  10,000 
(  ases  ctmtaining  24  No  303  by  406  cans 
'■arh  and  by  adding  20. (KX)  cases 
(lint, lining  six  .No.  603  by  700  cans  each 
t')  be  distributed  and  (2)  expand  the 
area  of  distribution  from  one  to  five 
States  to  include  Indiana.  Michigan, 


Minnesota,  Ohjo.  and  Wisconsin.  The 
company  states  that  these  changes  are 
necessary  to  collect  adequate  data  to 
complete  the  market  test. 

Accordingly,  under  the  provisions  of 
21  CFR  130.17(f),  FDA  is  amending  the 
Seymour  Canning  Co.'s  temporary 
permit  to  increase  the  quantity  of  test 
product  to  10,000  cases  containing  24 
No.  303  by  406  cans  each  and  20.000 
cases  containing  six  No.  603  by  700  cans 
each  and  to  expand  the  area  of 
distribution  to  include  the  States  of 
Indiana,  Michigan,  Minnesota.  Ohio,  and 
Wisconsin.  All  other  terms  and 
conditions  of  this  permit  remain 
unchanged. 

Dated:  Septenier  2.  1987. 
Richard  ).  Ronk. 

Actiiij^  Director.  Center  for  Food  Safety  and 
Applied  Nutrition. 

|FR  Doc.  87-20698  Filed  9-9-87;  8:45  am) 
BILLING  CODE  4160-01-M 


Health  Care  Financing  Administration 

10RD-58-N)       1 

Medicare  and  Medicaid  Programs; 
Health  Care  Financing  Research  and 
Demonstration;  Availability  of  Funds 
for  Cooperative  Agreements  and 
Grants 

AGENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  General  notice. 

SUMMARY:  This  notice  announces  the 
availability  of  HCFA  funds  for  certain 
priority  research  and  demonstration 
cooperative  agreements  and  grants. 
KCFA  makes  funds  available  for 
activities  that  will  help  to  resolve  major 
health  care  financing  issues  or  to 
develop  innovative  methods  for  the 
administration  of  Medicare  and 
Medicaid.  This  notice  contains 
information  about  the  subject  areas  for 
cooperative  agreements  and  grants  that 
will  be  given  priority:  project 
requirements;  application  procedures 
and  other  pertinent  information. 
DATES:  Closing  dates  for  submission  of 
grant  applications  are  presented  in 
section  VII.  of  this  notice. 

Application  Kits:  Standard  application 
forms  and  guidance  for  the  completion 
of  the  forms  are  available  from:  Paul 
McKeown,  Health  Care  Financing 
Administration.  Office  of  Management 
and  Budget,  Administrative  Contracts 
and  Grants  Branch,  Room  364  East  High 
Rise,  6325  SeOurity  Boulevard, 
Baltimore,  Maryland  21207-5187,  (301) 
594-3342. 


FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Spodnik.  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  Program  Support  & 
Administrative  Services  Branch,  2-D-6 
Oak  Meadows  Building,  6325  Security 
Boulevard,  Baltimore.  Maryland  21207- 
5187.  (301)  594-3825. 

SUPPLEMENTARY  INFORMATION:  This 

notice  solicits  cooperative  agreement 
and  grant  applications  for  HCFA 
research  and  demonstration  projects  in 
certain  priority  areas. 

The  notice  describes  the  application 
procedures;  general  policy 
considerations:  criteria  to  be  used  in 
reviewing  applications:  and  selection 
criteria  for  HCF.-^  cooperative 
agreements  and  grants  This  notice 
replaces  the  notices  previously 
published  in  the  Federal  Register  on 
January  30,  1985  (50  FR  4480)  and 
October  16, 1986  (51  FR  36856), 

HCFA  is  also  requiring  a  letter  of 
intent  from  all  organizations  intending 
to  submit  an  application  in  response  to 
this  solicitation  (see  section  IV. A 
Application  Procedures). 

This  statement  reflects  our  current 
priorities  and  emphasizes  our  primary 
interest  in  the  following  five  areas: 

1.  Increased  competition  and 
consumer  choice  and  continued  growth 
of  Medicare  capitated  systems; 

2.  Continued  access  to  quality  care 
under  Medicare  and  Medicaid  and 
improved  methods  for  measuring  quality 
of  care: 

3.  Refinement  of  the  current  Medicare 
physician  payment  methodology  through 
the  study  of  the  causes  for  the  grow  th  in 
Medicare  outlays  for  physician  services; 

4.  Continued  improvement  to  the 
current  Medicare  hospital  prospective 
payment  system,  and  the  study  of  the 
outpatient  delivery  system;  and 

5.  Analysis  of  other  Medicare  program 
services  and  issues  leading  to  increased 
efficiency  in  health  care  delivery  and 
financing,  particularly  in  the  areas  of 
clinical  laboratories,  home  health  care, 
and  treatment  of  acquired 
immunodeficiency  syndrome  (AIDS). 

We  also  are  interested  in  continuing 
our  efforts  in  the  areas  of  Medicaid 
research,  programs  for  long  term  care, 
and  beneficiary  awareness  and 
prevention. 

After  fulfilling  our  obligations  to 
conduct  congressionally  mandated 
studies  and  reports,  we  plan  to  conduct 
a  balanced  research  program  focusing 
on  short  term  (0-2  years),  mid  term  (2-4 
years),  and  long-term  (4-8  years) 
priorities.  Depending  on  the  final  FY 
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1988  budget,  we  hope  to  allocate 
approximately  one  third  of  our  funds  to 
npw  projects.  We  are  also  particularly 
interested  in  receiving  proposals  from 
individuals  and  institutions  who  have 
not  previously  applied  and  who  are 
representative  of  a  wide  variety  of 
geographic  areas  and  technical  subjects. 

We  will  continue  to  direct  significant 
effort  to  designing  and  testing 
alternative  payment  methods  for 
services  that  will  increase  competition 
in  the  health  care  marketplace,  while 
ensuring  the  continued  quality  of  care. 
Most  notably,  as  part  of  our  goal  to 
increase  the  opportunities  for 
beneficiary  choice,  we  will  be 
investigating  the  growth  of  health 
maintenance  organizations  (H.MOs)  and 
competitive  medical  plans  (CMPs)  under 
the  current  capitation  system,  and 
designing  demonstration  projects  to  test 
different  capitation  systems. 

We  will  be  expanding  our  efforts 
directed  toward  measuring  quality  of 
care  and  ensuring  that  quality  health 
care  remains  accessible  to  beneficiaries, 
particularly  as  the  nature  of  the 
payment  system  changes.  We  will  place 
major  emphasis  on  studies  designed  to 
develop  ways  to  measure  patient 
outcomes  in  a  variety  of  treatment 
settings  and  under  different  payment 
systems.  We  also  will  be  directing  our 
efforts  at  studying  the  impact  that  the 
provision  of  preventive  services  to 
individuals  has  on  their  current  and 
future  utilization  of  health  care  services. 
We  will  also  be  looking  at  the  longer- 
range  impact  of  program  changes  on 
segments  of  the  health  care  delivery  and 
financing  system.  Finally,  we  will  be 
focusing  on  major  structural  changes  to 
the  payment  and  delivery  systems  under 
the  Medicare  and  Medicaid  programs  to 
promote  increased  competition  and 
choice  and  cost-effective  delivery  of 
health  care,  while  ensuring  access  to 
quality  health  care. 

We  will  be  placing  increased 
emphasis  on  efforts  aimed  at  refining 
the  current  physician  payment  system. 
particularly  under  medicare.  We  will  be 
expanding  current  efforts  to  develop 
data  bases  and  models  that  will  allow 
us  to  better  understand  policy 
alternatives  and  test  their  impact. 

We  win  be  continuing  our  efforts  to 
refine  the  current  Medicare  hospital 
prospective  payment  system.  We  will 
also  be  continuing  our  assessment  of  the 
impact  of  the  Medicare  hospital 
prospective  payment  system  on  varied 
segments  of  the  health  care  delivery  and 
financing  system,  especially  on 
beneficiary  access  to  quality  care. 

This  notice  also  announces  the  new 
closing  dates  for  cooperative 
agreements  and  grants  for  FYs  1988. 


1989,  and  1990.  The  schedule  is  as 

follows: 

FY  1988  (10/1/87-9/30/88) 

Friday,  November  20, 1987:  Waiver- 
only  applications  and  applications 
requesting  discretionary  funds.  Monday, 
May  2, 1988:  Waiver-only  applications. 

FY  1989  (10/1/88-9/30/89) 

Monday,  November  7. 1988:  Waiver- 
only  applications  and  applications 
requesting  discretionary  funds, 

Monday.  May  1,  1989:  Waiver-only 
applications. 

FY  1990  (10/1/89-9/30/90) 

Monday,  November  6.  1989:  Waiver- 
only  applications  and  applications 
requesting  discretionary  funds. 

Monday,  May  7,  1990:  Waiver  only 
applications. 

You  should  be  aware  that,  while  this 
notice  gives  closing  dates  for  three  fiscal 
years,  the  specific  areas  to  be  given 
priority  are  reconsidered  annually. 
Should  we  change  our  priority  areas. 
these  changes  will  be  announced  in  the 
Federal  Register  at  least  60  days  prior  to 
the  closing  date. 

I.  Current  Priorities  for  HCF,^  Funding 
of  New  Grants  and  Cooperative 
Agreements 

The  statement  of  current  priorities  for 
HCFA  research  and  demonstration 
grant/cooperative  agreement 
applications  is  as  follows: 

A.  Alternative  Payment  Systems 

Our  overall  goal  is  to  identify, 
develop,  demonstrate,  and  evaluate 
effective  alternative  health  care  delivery 
and /or  payment  systems  to  control  costs 
and  offer  expanded  consumer  choices 
under  the  Medicare  and  Medicaid 
programs.  At  the  same  time  we  wish  to 
ensure  continued  access  to  quality 
health  care,  and  to  move  towards 
payment  systems  based  on  capitation 
and  competition  in  the  marketplace.  In 
general,  projects  should  have  the 
prospect  of  reducing  costs  in  either  the 
short  or  longer  term;  at  a  minimum,  they 
must  be  budget  neutral. 

As  part  of  this  effort,  we  are 
interested  in  supporting  research  and 
demonstration  projects  that  develop  and 
test  payment  systems  that  provide 
incentives  to  Medicare  and  Medicaid 
beneficiaries  to  be  more  informed 
purchasers  of  health  care  plans  and 
services,  including  payment  systems 
based  on  capitation  and  competition  in 
the  marketplace  and  consumer 
information  projects  that  support  such 
systems.  Specific  examples  of  these 
types  of  projects  are  as  follows: 


1,  Private  Health  Plan  Option  (PHPO) 
Pricing  Issues 

a.  Refinements  to  Adjusted  Average 
Per  Capita  Cost  Formula.  Medicare 
reimbursement  to  HMOs  and  CMPs  is 
based  on  the  Adjusted  Average  Per 
Capita  Cost  (AAPCC)  formula.  The 
current  formula  uses  age.  sex.  welfare 
status,  and  institutional  status  as  factors 
to  per  capita  amount  that  would  be 
payable  if  Medicare  services  for  HMO 
members  were  furnished  in  the  local  fee- 
for-service  market.  Two  major  issues  of 
interest  with  regard  to  the  AAPCC  are 
the  adequacy  of  the  adjustors  and  the 
adequacy  of  the  county  as  the 
geographic  unit  for  pricing 

Past  and  current  work  on  possible 
new  adjustors  has  examined  functional 
status,  disability,  prior  use  of  health 
services  (discretionary  and  non 
discretionary),  and  physiologic  risk 
factors.  In  an  effort  to  further  refine  the 
AAPCC  methodology  by  making  it  a 
more  accurate  predictor  and  minimizing 
the  chance  for  bias,  we  are  interested  in 
projects  that,  refine  and  expand  the 
above-mentioned  efforts  or  develop  new 
adjustors.  as  well  as  projects  that 
explore  alternate  geographic 
configurations.  Group  adjustors.  in 
addition  to  individual  rate  factor 
adjustors.  might  also  be  developed  when 
the  group  is  well-defined  (such  as  a 
retiree  employment  group).  We  are  also 
interested  in  developing  and  testing 
AAPCC-based  payment  models  that 
adjust  for  catastrophic  cases.  Those 
models  could  include  fee-for  service 
blending  or  limited  reinsurance.  Projects 
should  consider  the  practical  aspects  of 
implementing  new  adjustors.  We  intend 
to  test  refined  AAPCC  payment  models 
in  existing  HMOs  and  CMPs,  and  may 
issue  a  separate  solicitation  to  specify 
the  details  of  the  models  to  be  tested. 

We  are  interested  in  projects  that: 

(1)  Examine  whether  the  use  of 
alternative  geographic  units  in 
determining  the  AAPCC  would  simplify 
the  payment  system  and  induce 
providers  to  join  the  HMO/CMP  market; 

(2)  Determine  how  to  encourage  HMO 
development  in  low-AAPCC  areas. 

b.  Alternative.  Market-Oriented 
Pricing  Methods  for  Payments  in 
Capitated  Systems.  Medicare's  payment 
for  services  provided  in  HMOs  is  based 
on  per  capita  costs  in  the  fee-for-service 
sector.  One  issue  we  are  interested  in 
addressing  is  what  happens  to  pricing 
mechanisms  when  Medicare  s  at-risk 
penetration  is  large  and  the  number  of 
fee-for-service  beneficiaries  is 
diminished.  Particularly,  what 
distortions  occur  in  the  pricing 
mechanisms  and  what  alternatives  for 
pricing  benefit  packages  exist,  such  as 
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negotiated  pricing  in  areas  that 
experience  high  FIMO/CMP  market 
penetration? 

For  some  beneficiary  subgroups,  such 
as  retirees  of  employer  groups,  the 
AAPCC  (community-based)  type  of 
payment  may  not  be  appropriate.  We 
are  interested  in  projects  that 
investigate  the  feasibility  and 
appropriateness  of  experience-based 
payments.  We  are  particularly 
concerned  with  the  issue  of  updating 
payment  rates  beyond  the  period  for 
uhich  experience-based  rates  are 
available.  There  are  several  ways  that 
future  rates  could  be  set,  such  as 
blending  actual  experience  with 
comparable  fee-for  service  payments, 
using  general  medical  inflation  factors, 
and  using  community-rated  A.A.PCC 
experience.  Refinements  and 
developments  of  these  and  other 
innovative  methods  are  encouraged.  In 
each  proposed  method,  attention  should 
be  given  to  data  requirements  for 
supporting  an  efficient  application  of 
proposed  experience-based  rating 
methods. 

2.  Enrollment  and  Disenrollment 
Issues. 

a.  Studies  of  the  Behavior  of  Health 
Plans  and  Enrollees.  Per  capita  health 
care  costs  in  HMOs/CMPs  are  generally 
lower  than  in  the  fee-for-service  sector. 
The  capitation  approach  contains 
incentives  for  efficiency  and  resource- 
use  awareness.  Recent  studies  have  also 
suggested  that  part  of  the  reason  for 
lower  rates  in  HMOs/CMPs  may  be 
favorable  selection  of  or  by  low  users  of 
health  care.  We  are  interested  in 
projects  which  examine  how  HMOs/ 
CMPs  achieve  their  savings,  including 
comparisons  of  the  types  and  quality  of 
services  received  in  HMO/CMP  and  fee- 
for-service  populations.  We  are 
interested  in: 

(1)  Studies  of  health  plan  behavior 
(including  marketing)  that  may  result  in 
favorable  selection,  as  well  as  strategies 
to  minimize  or  offset  preferential 
selection.  We  are  interested  in  how 
types  of  services  offered  by  HMOs/ 
CMPs  and  access  to  services  affects 
favorable  or  unfavorable  selection: 

(2)  Studies  of  factors  that  explain 
enrollment  and  disenrollment  in  tiMOs/ 
CMPs  and  their  relation  to  biased 
selection:  and 

(3)  Studies  that  measure  the  difference 
in  health  status  among  HMO/CMP 
enrollees  and  beneficiaries  in  the  fee- 
for-service  sector  and  analyze  any 
difference  in  terms  of  the  health  status 
of  new  enrollees.  disenrollees,  and 
continuing  members. 

(4)  Economic  analyses  of  the  behavior 
of  health  plans  within  the  context  of  the 
local  market  for  health  care. 


Competitive  behavior  in  terms  of 
pricing,  benefits,  marketing,  expansion, 
and  mergers  are  areas  of  interest. 

b.  Long-Term  Effects  of  Competition. 
It  has  been  argued  that  competition 
among  health  plans  will  reduce  cost. 
However,  lack  of  understanding  of  the 
effects  of  switching  among  plans,  of 
possible  biased  selection  of  low  cost 
plans  by  healthy  persons,  and  of  exactly 
how  HMOs/CMPs  achieve  their  savings, 
makes  it  difficult  to  estimate  the  long- 
term  effects  of  competition.  We  are 
interested  in  analyses  of  the  competitive 
process  among  health  plans  to 
understand  better  what  a  competitive 
environment  might  lead  to  in  terms  of 
costs,  provider  behavior,  organization  of 
health  services,  and  impact  on  Medicare 
and  Medicaid  beneficiaries. 

3.  Other  Alternative  Payment  Systems 
and  Issues. 

a.  Preferred  Provider  Organizations. 
We  are  interested  in  projects  that  study 
and  test  the  applicability  of  private- 
sector  practices  to  control  health  care 
costs  for  the  highest  use/cost  Medicare 
services  and  areas,  while  also  ensuring 
quality  of  care.  Such  projects  would  be 
patterned  after  private-sector  initiatives 
and  would  develop,  test,  and  evaluate 
alternative  market-oriented  methods  of 
pricing  for  hospital  and/or  physician 
services.  These  would  not  be  capitation 
demonstrations.  We  are  particularly 
interested  ir»  projects  that  test  the  cost- 
effectiveness  and  feasibility  of  the 
preferred  provider  concept  in  a  fee-for- 
service  settirg  for  Medicare 
beneficiaries. 

The  prime  objectives  of  the  projects 
must  be  to  maintain  quality  and  access 
to  care,  as  well  as  to  generate  real 
Medicare  savings.  Applicants  must 
propose  a  method  to  monitor  payment 
and  practice  patterns  and  utilization 
intensity  by  both  preferred  and 
nonpreferred  providers.  Medicare 
savings  from  elimination  of  unnecessary 
utilization  and/or  payment  reductions 
must  be  validated  by  comparison  of  a 
project  site  with  a  control  group. 
Employers,  physician  groups, 
hospitals,  insurors,  or  any  other  agents 
may  be  considered  as  administrators  of 
a  preferred  provider  arrangement. 
Another  alternative  would  involve  using 
independent  brokers  to  promote 
beneficiary  and/or  provider  utilization 
of  providers  exhibiting  cost-effective 
practice  patterns.  The  project  could  also 
be  developed  as  an  insurance  plan 
option,  possibly  as  a  joint  venture  with  a 
Medigap  insuror. 

Proposals  should  delineate  both 
provider  and  beneficiary  incentives  for 
participation.  Individual  beneficiary 
participation  must  be  voluntary. 
However,  preferred  provider 


arrangements  may  reduce  or  waive 
coinsurance  and  deductible 
requirements  or  offer  other  acceptable 
incentives  (such  as  increased  benefits  or 
reduced  Medigap  premium  rates)  to 
encourage  beneficiary  participation. 

Applicants  should  be  aware  that 
HCFA  may  issue  a  separate  solicitation 
for  proposals  in  this  area. 

b.  Factors  Affecting  HMO/CMP 
Participation  in  Medicare.  We  are 
interested  in  better  understanding  the 
major  factors  affecting  HMO 
participation  in  the  Medicare  program. 
Such  studies  should  address  the 
following:  the  AAPCC  pricing  system 
and  its  predictability  each  year:  and  any 
administrative  burdens  which  reduce 
the  incentive  for  HMOs/CMPs  to 
participate  in  Medicare. 

c.  Medicaid  Capitation  Rates. 
Capitated  arrangements  are  becoming 
more  prevalent  as  a  mechanism  for 
States  to  purchase  and/or  finance  health 
care  under  the  Medicaid  program.  Such 
arrangements  may  be  with  counties, 
health  insuring  organizations,  or  other 
prepaid  organizations.  One  area  of 
particular  interest  is  coverage  of  joint 
Medicare  and  Medicaid  beneficiaries 
under  Medicare-qualified  capitated 
HMOs  and  CMPs.  The  equity  of  the 
rate-setting  methodology  is  critical, 
particul.irly  as  more  capitation 
arrangements  are  established.  A  variety 
of  rate-setting  methodologies  have  been 
employed,  and  we  are  interested  in 
discerning  the  factors  and  the 
methodologies  which  result  in  fair  and 
accurate  capitation  rates.  We  are  also 
interested  in  testing  refinements  in  the 
capitation  payment  models  developed 
by  States. 

d.  Barriers  to  Transition.  Shifting  to  a 
Medicaid  prepaid  capitated  system  may 
involve  some  one-time  costs  of 
switching  from  a  retrospective 
reimbursement  to  a  prospective 
capitation  system.  We  are  interested  in 
exploring  innovative  financing 
approaches  that  address  this  problem 
without  undermining  cost-effectiveness. 

D.  Quality  of  Gate 

Section  603(al(2)(A]  of  the  Social 
Security  Amendments  of  1983  (Pub.  L. 
98-21}  mandated  that  we  study  and 
report  on  the  impact  of  the  hospital 
prospective  payment  system  on 
Medicare  beneficiaries.  A  major  aspect 
is  the  impact  of  prospective  payment 
system  on  the  quality  of  care  provided 
to  beneficiaries.  The  decreased  inpatient 
hospital  resource  utilization  resulting 
from  this  system  has  raised  concerns  as 
to  whether  the  quality  of  care  provided 
has  been  adversely  affected:  or  whether 
access  to  needed  levels  of  care  has  been 
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limited.  The  rapid  changes  in  other 
Medicare  and  Medicaid  program  areas 
make  it  even  more  critical  that  we 
ensure  that  the  level  of  care  provided 
under  Medicare  and  Medicaid  is  of  high 
quality.  We  have  divided  the  quality  of 
care  research  agenda  into  two  major 
areas  (a)  hospital  care  (including  access 
to  subsequent  post-hospital  sub-acute 
care)  and  (b)  quality  issues  in  long  term 
care,  physician  care,  ambulatory  care, 
and  care  in  capitated  systems. 

1.  Hospital  Care.  Research  on  the 
quality  of  hospital  care  is  divided  into 
three  broad  categories,  (a)  access  to 
hospital  care,  (b)  quality  of  care  w^hile  in 
the  hospital  and  (c)  access  to  needed 
post-hospital  sub-acute  care. 

a.  Access  to  Hospital  Care.  The 
reduction  in  Medicare  and  Medicaid 
overall  admissions  has  put  pressure  on 
providers  to  cut  back  on  available  beds, 
consolidate  resources  and  in  some  cases 
may  even  result  in  hospital  closings.  In 
terms  of  the  entire  health  care  system 
these  changes  probably  reflect 
improvements  in  efficiency.  However,  it 
is  possible  that  certain  groups  of 
beneficiaries  may  have  difficulty  in 
getting  needed  inpatient  care.  We  are 
interested  in  studies  examining  the 
extent  to  which  beneficiary  access  to 
hospital  care  may  have  changed  as  a 
result  of  the  prospective  payment 
system. 

b.  Quality  of  Care  While  in  the 
Hospital.  Quality  of  inpatient  care  could 
be  greatly  affected  by  prospective 
payment  system  incentives,  particularly 
in  light  of  shortened  lengths  of  stay, 
personnel  reductions,  and  incentives  to 
reduce  ancillary  services.  We  are 
interested  in  studies  addressing  a 
number  of  specific  problems  within  this 
area: 

(1)  There  is  considerable  variation 
across  hospitals  and  over  time  in  such 
quality  of  care  outcome  measures  as 
mortality  and  rehospitalization.  Other 
than  basic  covariates  such  as  diagnosis, 
age  and  sex  there  is  little  information  on 
variations  in  severity  of  illness  that  may 
account  for  these  differences.  Projects 
that  address  the  issue  of  severity  of 
illness  and  its  effects  on  outcomes  of 
care  will  be  considered. 

(2)  There  are  many  changes  taking 
place  in  the  provision  of  medical  care 
that  are  outside  of  the  hospital  setting, 
yet  could  impact  on  the  assessment  of 
quality  of  care  in  the  hospital.  One  is  the 
movement  of  many  surgical  procedures 
to  the  outpatient  setting.  A  second  is  a 
trend  toward  the  placement  of  terminal 
patients  out  of  the  hospital  into  long 
term  care  facilities  and  to  home  settings 
(i.e..  hospices).  Studies  are  needed  that 
examine  the  impacts  these  and  other 
health  care  delivery  trends  have  on  the 


provision  of  inpatient  care  and  the 
assessment  of  that  care. 

(3)  Little  advancement  has  been  made 
in  the  development  of  improved 
measures  of  patient  outcomes  that  can 
be  used  in  quality  of  care  studies.  Most 
studies  currently  use  mortality  or 
rehospitalization  rates.  Research  is 
needed  to  develop  reliable  and  valid 
m.easures  of  patient  outcome  that  are 
more  sensitive  to  variations  in  the 
quality  of  care  than  currently  used 
measures. 

(4)  We  are  interested  m  projects  that 
directly  test  the  relationships  between 
the  processes  of  medical  care  and  the 
resultant  outcomes  of  care. 

(5)  We  are  interested  m  projects  that 
develop  nationally  representative 
expected  outcomes  for  selected  groups 
of  diagnoses  and/or  procedures.  We  are 
interested  not  only  in  the  outcomes,  but 
also  in  seventy  adjustments  and  process 
indicators  which  can  be  of  direct  use  to 
health  care  providers  in  the  assessment 
of  their  own  performance.  Priority  will 
be  given  to  projects  that  center  on 
diagnoses  and./or  procedures  which 
account  either  for  significant 
proportions  of  hospital  case  load  or 
significant  proportions  of  negative 
outcomes  (e.g..  deaths,  readmissions, 
complications,  etc.). 

c.  Access  to  .Needed  Post-hospital 
Sub-acute  Care.  Perhaps  the  greatest 
concern  occurring  as  a  result  of  reduced 
lengths  of  stay  is  that  patients  are  being 
discharged  to  the  home  from  hospitals 
before  they  have  rtcovered  sufficiently. 
This  concern  revolves  largely  around 
the  issue  of  access  to  post-discharge 
services.  We  are  interested  in  projects 
that  examine  the  levels  of  need  for  post- 
hospital  care,  the  extent  to  which  these 
needs  are  being  m,et.  and  the  sources 
providing  post-discharge  services  (home 
health  agencies,  skilled  nursing  and 
intermediate  care  facilities,  physicians, 
outpatient  departments,  and  informal 
care  networks). 

2.  Quality  Issues  in  Long  Term  Care. 
Physician  Care,  Ambulatory  Care,  and 
Capitated  Systems.  We  are  interested  in 
developing  and  refining  reliable  and 
valid  quality  of  care  measures  for 
different  payment  systems  and  different 
treatment  settings,  therefore,  we  are 
interested  in  the  following: 

a.  Projects  that  develop,  demonstrate, 
and  evaluate  quality  of  care  outcome 
measures  and  monitoring  systems  for 
nursing  homes,  home  health  agencies, 
and  physician  services. 

b.  Projects  that  develop  an  overall 
approach  to  quality  standards, 
monitoring,  and  improvement  in  the  area 
of  ambulatory  care  (including  both 
surgical  and  non-surgical  services).  Such 
an  approach  should  be  designed  to 


move  towards  minimum  quality 
standards  applicable  across  the  various 
ambulatory  care  settings  and  across 
various  payment  mechanisms.  We  are 
interested  in  projects  which  also  focus 
on  specific  issues  related  to  the  quality 
of  ambulatory  care,  including  the 
appropriateness  of  services  rendered  for 
specific  conditions. 

c.  Development  and  demonstration  of 
monitoring  systems  and  outcome 
measures  for  quality  of  care  in  capitated 
environments. 

C.  Physician  Payment 

Our  major  goal  in  this  area  is  to 

identify,  develop,  demonstrate,  and 
evaluate  effective  refinements  and 
alternatives  to  control  the  costs  of 
physician  care  under  Medicare  and 
Medicaid,  while  maintaining  a  high 
quality  of  care.  We  are  very  interested 
in  projects  that  develop  data  bases  and 
models  which  will  allow  us  to  better 
understand  and  test  policy  alternatives 
to  the  current  Medicare  physician 
payment  system. 

1.  Analysis  of  Physician  Costs 
Related  to  Changes  in  Volume  and 
Intensity  of  Services.  W'e  are  very 
interested  in  determining  and  explaining 
the  procedures  and  specialties  for  which 
volume  and  intensity  changes  have  been 
the  largest.  In  addition,  we  are 
interested  in  better  understanding  how 
changes  in  intensity  of  physician 
services,  including  the  introduction  of 
new  procedures,  changing  the  number  of 
services  per  procedure,  and  increasing 
the  intensity  of  medical  examinations, 
have  affected  Medicare  expenditures. 
Finally,  we  would  like  to  examine,  on  a 
static  and  dynamic  basis,  the  volume 
and  intensity  of  physician  services  per 
beneficiary. 

2.  Analysis  of  Physician  Responses  to 
the  Changing  Medical  Environment. 
With  the  increase  in  the  number  of 
physicians  per  capita  and  the  more 
competitive  structure  of  the  health  care 
system,  changes  in  physician  practice 
style  have  occurred.  We  are  interested 
in  obtaining  information  on  how 
physicians  have  responded  to  the  more 
competitive  health  care  environment. 
We  are  interested  in  gathering  data  on 
the  following  items  and  examining  how 
these  data  have  changed  over  time: 

a.  Physician  employment 
arrangements  including  solo  practices, 
hospital-based  physicians,  group 
practices,  HMOs/C.MPs.  IPAs.  and 
PPOs. 

b.  Medicare's  share  of  the  physician's 
practice  by  specialty  and  procedure.  We 
are  interested  in  the  distribution  of 
Medicare  payment  within  each  specially 
and  major  procedure. 
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c.  The  specialties  that  graduate 
medical  students  are  entering  and  the 
reasons  for  changes. 

d.  Whether  physicians'  net  receipts 
per  Medicare  patient  are  higher  or  lower 
than  those  for  patients  of  other  payors, 
and  the  impact  such  differences  have  on 
Medicare's  share  of  physicians'  practice 
income. 

3.  Analysis  of  Overpriced  Procedures. 
We  are  interested  in  developing 
methodologies  to  determine  if 
Medicare's  payment  for  certain 
procedures  is  excessive.  We  are 
interested  in  studying  specific 
overpriced  procedures.  Such  projects 
might  include  procedures  that  are 
overpriced  due  to  decreasing  costs, 
difficulty  and/or  risk  for  the  procedure. 
The  analysis  could  include  a  comparison 
of  the  procedure  for  which  Medicare 
payment  is  too  high  compared  to  related 
procedures,  to  procedures  in  other 
geographic  areas,  or  to  payment  by 
other  payors.  We  are  also  interested  in 
studying  whether  global  fees  for  surgical 
cases  are  too  high  (for  example,  because 
of  decreases  in  !engths-of-stay). 

4.  Redistnbutive  Impact  of 
Refinements  to  Current  Physician 
Payment  Methods.  We  are  interested  in 
analyses  that  examine  the  redistributive 
impact  of  refinements  to  current 
physician  payment  methods  on 
beneficiaries  and  their  out-of-pocket 
costs;  physicians  and  their  practice 
revenues;  and  participation  and 
assignment  rates  by  geographic  areas 
{carriers,  states,  localities,  within 
localities),  specialty,  site  of  service,  type 
of  services,  etc.  We  are  interested  in 
projects  that  analyze  charge 
distributions  wi'.hin  areas  and  among 
areas,  for  example,  the  percent  of 
customary  charges  at  and  above  the 
prevailing  charge. 

5.  Study  of  Private  Sector  Physician 
Initiatives.  We  are  interested  in 
gathering  information  on  private  sector 
initiatives  for  controlling  physician 
expenditures.  Specifically,  we  are 
interested  in  the  following: 

a.  Descriptions  of  how  private  sector 
plans  control  the  rapidly  growing 
volume  and  cost  of  physician  services; 

b.  Determinants  of  how  private  sector 
initi.itives  can  be  applied  to  Medicare; 

c.  A  belter  understanding  of  the 
changing  relationship  between 
physicians  and  capitated  plans, 
hospitals,  nursing  homes,  home  health 
agencies,  and  other  providers:  and 

d.  A  comparison  of  the  Medicare 
payment  allowances  and  private  sector 
payment  allowances. 

6.  Simplification  of  the  Current 
Medicare  Physician  Payment  System. 
Section  9331  of  the  Omnibus  Budget 
Reconciliation  Act  of  1986  requires  the 


Secretary  tj  collapse  the  physician 
procedure  coding  system  for  payment 
purposes.  We  are  interested  in  analyses 
that  examine  the  feasibility  of 
simplifying  the  coding  system  through 
collapsing  codes  for  payment  purposes. 
In  addition,  we  are  interested  in  the 
impact  of  collapsing  codes  on  a 
physician's  practice  income.  We  also 
are  interested  in  determining  whether  a 
group  of  procedures  performed  by  a 
single  physician  can  be  bundled  into  a 
single  payment  for  an  episode  of  care. 

7.  Effect  of  Payment  Method  on 
Physician  Serx'ices.  We  are  interested  in 
studies  of  the  effect(s)  of  different 
payment  methods  (e.g.,  HMO,  PPO,  fee- 
for-service)  on  the  volume  and 
composition  of  physician  services  for 
different  medical  conditions. 

D.  Hospital  Payment 

The  Social  Security  Amendments  of 
1983  (Pub.  L.  98-21)  established  a 
prospective  payment  system  for 
inpatient  services  furnished  by  most 
hospitals  participating  in  the  Medicare 
program.  During  the  past  few  years,  this 
system  has  undergone  continuous 
refinement  through  regulatory  and 
legislative  changes.  Other  areas  of 
hospital  reimbursement,  including 
outpatient  care,  capital,  and  excluded 
units,  have  also  been  changed  through 
regulatory  and  legislative  action.  We  are 
interested  in  studies  that  continue 
refinement  of  hospital  payment  systems, 
along  with  studies  of  the  potential  for 
paying  for  other  services  (for  example, 
outpatient  services)  under  a  prospective 
payment  method. 

1.  Financial  Impact  of  the  Prospective 
Payment  System  and  Other  Payor 
Systems  on  Hospitals.  We  are  very 
interested  in  studies  of  the  financial 
status  of  hospitals  prior  to  and  during 
the  prospective  payment  system.  The 
studies  should  address  the  impact  of  the 
Medicare  prospective  payment  system 
on  different  types  of  hospitals;  with  the 
analysis  using  such  variables  as  hospital 
size,  market  share,  occupancy  rates, 
rural/urban  status,  teaching  status,  and 
disproportionate  share  status.  We  are 
also  interested  in  studies  analyzing  the 
impact  of  the  prospective  payment 
system  on  hospital  revenues  and 
resultant  cost-shifting  dynamics, 
particularly  as  they  relate  to  the 
incidence  and  cost  of  administratively 
necessary  days,  facility  conversions, 
patient  transfers  to  swing  beds  or 
excluded  units,  and  business 
arrangements  or  provider  affiliations. 
The  analysis  should  also  include  the 
effect  that  private  and  public  (non- 
Medicare)  payors  have  on  a  hospital's 
financial  status.  To  the  extent  possible. 


non-inpatient  revenues  and  costs  should 
be  included  in  the  study, 

2.  Refinement  of  Specific  Prospective 
Payment  Factors.  We  are  interei^ted  in 
studies  which  address  refinement  of  the 
current  prospective  payment  system's 
outlier  payment  policy,  systems  which 
examine  severity  of  illness  within  a 
given  Diagnosis-Related  Croup,  and 
other  areas  of  potential  refinement  (such 
as  development  of  a  non-labor  input 
price  index). 

3.  Analyses  of  Hospital  Case-Mix. 
HCFA  has  supported  research  and 
demonstration  projects  that  would 
improve  case-mix  measurement  and  test 
alternative  case-mix  measurement 
systems  for  prospective  payment  of 
inpatient  hospital  care  or  other  health 
care  providers  and  test  alternative  case- 
specific  payment  systems  for  Medicare 
or  other  payors.  We  are  especially 
interested  in  examining  the  impact  of 
case-mix  growth  variation  on  different 
types  of  hospitals  (for  example,  urban/ 
rural  hospitals,  teaching  hospitals,  and 
large/small  hospitals). 

4.  Hospital  Capital  Payments.  We 
plan  to  continue  our  study  of  the 
historical  captial  investment  patterns  of 
different  types  of  hospitals.  We  are 
interested  in  further  understanding  the 
capital  investment  patterns  (including 
an  analysis  of  interest,  principal,  and 
depreciation)  of  different  types  of 
hospitals  on  both  a  historical  and  a 
projected  basis.  We  also  are  interested 
in  understanding  how  hospitals  finance 
different  types  of  investment.  Examples 
of  these  investments  are  movable 
(equipment)  and  fixed  (plant  and 
iDuilding).  We  also  seek  analyses  that 
further  refine  HCFA's  capital 
construction  cost  index. 

5.  Refinements  of  Disproportionate 
Share  Adjustment.  Section  9105  of  the 
Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985  (Pub.  L.  99- 
369),  requires  the  Secretary  to  pay  an 
additional  payment  to  hospitals  that 
have  a  disproportionately  high 
percentage  of  low-income  patients.  We 
are  interested  in  projects  that  could 
improve  "disproportionate  share" 
measurement,  with  specific  emphasis  on 
approaches  that  combine: 

a.  An  understanding  of  the  underlying 
disproportionate  share  issues;  and 

b.  A  statistical  methodology  to 
address  these  issues. 

In  particular,  we  are  interested  in 
whether  low  income  patients  have 
higher  Part  A  costs  but  lower  Part  D 
costs, 

6.  Analysis  of  Medical  Education 
Payments.  We  are  interested  in  projects 
that  examine  the  components  of  the 
Medicare  direct  medical  education 
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payment  and  possible  ways  to  refine  the 
current  payment  methodology.  We  are 
also  interested  in  better  understanding 
the  underlying  factors  that  relate  to  the 
indirect  medical  education  adjustment 
factor. 

7.  Examination  of  Excluded  Hospital 
Payment  Methodologies.  We  are 
interested  in  projects  that  would 
examine  appropriate  alternative 
payment  systems  for  categories  of 
hospitals  currently  excluded  from  the 
Medicare  prospective  payment  system, 
particularly  psychiatric  hospitals. 

8.  Analysis  of  Hospital  Outpatient 
Care.  We  are  interested  in  projects  that 
will  help  us  better  understand  the  rapid 
growth  in  hospital  outpatient  costs. 
Specifically,  we  are  interested  in  the 
following: 

a.  Analyzing  the  increase  in  the 
volume  of  procedures  provided  in  the 
outpatient  department  prior  to  and 
during  PPS,  with  emphasis  on  clinical 
laboratory,  radiology,  and  ambulatory 
surgical  procedures; 

b.  Studying  the  shift  of  Medicare 
cases  from  the  inpatient  to  the 
outpatient  department  prior  to  and 
during  PPS;  and 

c.  Studying  the  portions  of  hospital 
capital  devoted  to  outpatient  or 
ambulatory  care. 

9.  Alternative  Payment  Methodologies 
for  Outpatient/Ambulatory  Services. 
We  are  interested  in  projects  that  will 
assist  us  in  working  toward  prospective 
payment  for  ambulatory  services 
provided  in  hospital  outpatient  and 
other  ambulatory  care  settings. 
Although  we  currently  have  several 
projects  that  are  working  toward  the 
development  of  prospective  payment  for 
ambulatory  surgery,  we  would  consider 
additional  projects  that  might  propose 
new  and  innovative  concepts  in  this 
area. 

We  are  particularly  interested  in 
projects  that  address  nonsurgical 
services  (such  as  emergency  services, 
general  medical  services,  and  other 
clinic  services  typically  utilized  by 
Medicare  patients)  provided  in  a 
hospital  outpatient  setting.  Among  the 
issues  that  need  to  be  addressed  are: 
Refinement  and  application  of  existing 
patient  classification  systems;  the 
possibility  of  applying  payment  limits; 
bundling  of  services  for  payment; 
identification  of  justifiable  cost 
differences  between  hospitals  and 
across  all  ambulatory  care  settings  for 
similar  care:  and  innovative  payment 
methodologies. 

We  are  also  interested  in  projects  that 
would  study  and  develop  competitive 
strategies  utilizing  market  forces  in 
setting  prices  overall  or  for  selected  high 
volume/cost  services.  For  example,  we 


are  interested  in  projects  designed  to 
study  variations  in  practice  patterns  and 
costs/payments  for  ambulatory  care 
services  provided  in  different 
geographic  locations  and  by  the  various 
types  of  providers  overall,  or  for 
selected  services  such  as  radiation 
therapy  or  physical  therapy.  Our  interest 
is  in  controlling  payments  while 
providing  incentives  for  appropriate 
utilization  and  quality  medical  care. 

E.  Program  Efficiencies,  Analysis,  and 

Refinements 

In  the  past  5  years,  several  legislative 
and  regulatory  changes  have  been 
implemented  which  have  im.proved  the 
effectiveness  and  efficiency  of  the 
Medicare  and  Medicaid  programs.  We 
are  very  interested  in  better 
understandmg  how  the  health  care 
market  has  responded  to  these  changes 
in  order  to  determine  the  necessity  for 
further  policy  reforms.  We  are 
particularly  interested  in  market 
analyses  for  clinical  laboratory,  home 
health,  durable  medical  equipment 
(DMEj,  end-stage  renal  disease, 
ambulatory  surgical  center,  parenteral 
and  enteral  nutrition,  and  ambulance 
services.  These  analyses  should  be 
broken  down  by  payor-type  (i.e., 
Medicare,  Medicaid,  and  private 
payors).  Data  sources  which  will  be 
used  for  these  analyses  should  be 
clearly  explained. 

1.  Clinical  Laboratory  Services.  We 
are  interested  in  determining  whether 
clinical  laboratory  tests  are 
appropriately  priced.  Areas  of  study 
include: 

a.  An  analysis  to  determine  the 
relationship  between  the  resources  used 
to  perform  clinical  laboratory  services 
and  the  actual  Medicare  payment  for 
such  services.  The  analysis  would 
include  an  examination  of  the  impact  of 
technological  changes  on  the  costs  of 
clinical  laboratory  tests, 

b.  A  comparison  of  Medicare  and 
private  payor  payments  for  clinical 
laboratory  tests:  large  volume  discounts 
and  other  special  financial  relationships 
should  be  explored. 

2.  Durable  Medical  Equipment 
Services.  We  are  interested  in  a  number 
of  durable  medical  equipment  issues 
related  to  Medicare's  current  payment 
policies.  Areas  of  interest  include  the 
following: 

a.  An  examination  of  current 
Medicare  rental/purchase  payment 
policies  to  determine  if  a  more 
appropriate  financial  arrangement 
should  be  established. 

b.  A  better  understanding  of  the 
factors  underlying  geographic  variations 
in  Medicare's  rental  and  purchase 
payments  for  major  types  of  equipment. 


c.  An  analysis  of  Medicare's  market 
share  for  major  types  of  equipment. 

d.  A  study  comparing  Medicare 
payment  for  durable  medical  equipment 
with  other  payors'  payment  systems. 

e.  An  analysis  of  the  extent  to  which 
Medicare  expenditures  for  D.ME  are 
reimbursed  on  a  cost  basis  compared  to 
DME  provided  by  suppliers  and 
reimbursed  under  Part  B.  This  analysis 
should  assist  in  examining  how 
Medicare  D.ME  expenditures  vary  when 
similar  equipment  is  furnished  through 
different  types  of  providers. 

3.  Home  Health  and  Skilled  Nursing 
Facility  Services.  We  are  interested  in 
analyses  that  examine  changes  in 
Medicare  and  non-Medicare  payments 
and  utilization  in  the  home  health  care 
and  skilled  nursing  facility  markets. 
Utilization  and  expenditures  for  these 
services  vary  widely  across  States.  We 
are  interested  in  exploring  the 
differences  in  Medicare  payment  and 
utilization  by  geographic  area,  and  how 
differences  in  market  characteristics 
(demographics,  numbers  and  types  of 
providers,  etc.)  influence  utilization  of 
these  services.  Studies  in  this  area 
should  include  time  series  analyses  of 
Medicare  s  market  share  for  these 
services. 

4.  Ambulatory  Surgical  Center 
Services.  We  are  interested  in  studies 
that  compare  the  resource  utilization  for 
major  surgical  procedures  in 
freestanding  ambulatory  surgical 
centers  and  outpatient  hospital  surgical 
centers. 

5.  Parenteral  and  Enteral  Nutrition 
and  Ambulance  Senices.  We  are 
interested  in  examining  the  factors 
underlying  variations  in  .Medicare 
charges  and  payments  for  parenteral 
and  enteral  services.  In  addition,  we  are 
interested  in  examining  the  differences 
in  payment  rates  and  methodologies 
used  by  carriers  to  pay  for  ambulance 
services. 

6.  Acquired  Immunodeficiency 
Syndrome  (AIDS).  We  are  interested  in 
studies  to  determine  the  implications  of 
AIDS  for  the  Medicare  and  Medicaid 
programs.  Specifically,  we  are  interested 
in  studies  of  the  incidence  and 
prevalence  of  AIDS,  and  the  utilization 
and  cost  of  services  for  the  treatment  of 
AIDS  patients.  For  example,  we  are 
interested  in  a  study  that  examines  the 
use  of  hospice  care  to  provide  cost 
effective  care  for  AIDS  patients.  We  are 
interested  also  in  studying  the  inter- 
relationships between  the  various 
sources  of  payment  for  the  treatment  of 
AIDS  patients,  the  extent  of  private 
insurance  coverage  and  other  third  party 
payor  coverage,  as  well  as  public 
sources  of  payment.  We  are  interested 
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in  studies  that  help  synthesize  the  many 
AIDS  studies  being  conducted  at  local 
levels. 

7.  CatasL-uphic  Hualth  Insurance.  If 
legislation  is  enacted  to  provide  a 
catastrophic  cap  on  out-of-pocket 
liability  for  Medicare  beneficiaries,  we 
would  be  interested  in  understanding 
the  impact  of  the  new  provision.  Studies 
that  analyze  the  impact  on  beneficiaries 
(e.g.,  how  they  perceive  the  new 
provision  and  how  it  affects  their 
decisions  on  supplementary  insurance) 
would  be  of  interest.  We  would  also  be 
interested  in  the  response  of  the  private 
insurance  sector,  especially  how 
insurers  have  altered  the  supplementary 
benefit  packages  they  market  to  the 
elderly  and  how  retiree  benefit  packages 
have  been  affected.  We  are  interested 
also  in  studies  of  the  use  and  cost 
consequences  of  any  new  benefits,  such 
as  prescription  drugs. 

8.  Employee  Retirement  Health  Plans. 
We  are  interested  in  better 
understanding  the  characteristics  of 
employee  health  plans  for  retirees  over 
age  65.  We  would  like  to  know  the 
e.xtent  to  which  these  plans  provide 
benefits  for  retirees  in  excess  of  the 
current  Medicare  package.  We  are  also 
interested  in  determining  the  effect  that 
retiree  health  plans  have  on  Medicare 
expenditures. 

9.  Health  Care  in  Rural  Areas.  We  are 
interested  in  projects  that  examine  the 
quality  of  health  care  delivered  in  rural 
areas,  access  to  such  care,  and  whether 
specific  efforts  are  necessary  to  improve 
access  to  quality  health  care  in  these 
areas. 

10.  Other  Program  Ser\-!ces.  We  are 
interested  in  projects  designed  to  assist 
in  the  refinement  of  various  program 
areas,  mcluding  analyses  of  program 
data  for  end-stage  renal  disease, 
hospices,  and  comprehensive  outpatient 
rehabilitation  services.  We  are 
interested  also  in  analyses  of  added 
costs  to  the  Medicare  and  Medicaid 
programs  of  smoking,  drug  abuse,  and 
excessive  alcohol  consumption. 

F.  Beneficiary  Awareness  and 
Prevention 

As  part  of  our  long  range  efforts  to 
study  and  move  toward  some  form  of 
capitation  system  for  payment  of  health 
care  services,  we  are  interested  in 
projects  which  examine  the 
understanding  beneficiaries  have  with 
respect  to  the  Medicare  and/or 
Medicaid  programs,  and  the  impact 
beneficiary  awareness/education  efforts 
have  on  program  understanding, 
selection  of  health  care  alternatives,  and 
selection  of  treatment  modalities. 

We  are  interested  in  projects  that 
facilitate  more  informed  Medicare 


beneficiary  choice  through  the 
awareness  of  costs  and  service  options 
available  in  specific  geographic  areas. 
For  example,  an  independent  broker 
could  be  responsible  for  a  variety  of 
tasks  including  marketing  and  enrolling 
beneficiaries  for  specific  offerings.  Such 
a  model  might  mitigate  against  self- 
selection  or  HMO/CMP  selection  bias. 
Applicants  should  indicate  the  extent  to 
which  cooperation  would  be  obtained 
from  HMOs/CMPs  and  other  providers 
offering  to  participate  in  the  project. 
Any  proposal  in  this  area  must  address 
how  the  concept  could  be  implemented 
within  HCFA  s  current  HMO  risk 
contract  program. 

As  a  result  of  a  special  solicitation 
published  in  1983,  HCFA  has  funded  two 
6-year  projects  to  test  the  cost- 
effectiveness  of  providing  Medicare 
prevention  services.  The  projects  are 
located  at  the  University  of  North 
Carolina  at  Chapel  Hill  and  Blue  Cross/ 
Blue  Shield  of  Massachusetts  in  Boston, 
in  addition,  a  special  solicitation  for 
Medicare  prevention  demonstration 
sites  was  published  on  May  29, 1987  (52 
FR  20147)  in  response  to  section  9314  of 
Pub.  L  9^272.  We  plan  to  fund  five  4- 
year  projects  beginning  in  early  fiscal 
year  1988  from  that  solicitation. 

G.  Subacute  and  Long  Term  Care 

1.  State  Programs  for  Long-Term  Care. 
Medicaid  is  a  principal  source  of 
funding  for  long  term  care  (LTC)  in  the 
United  States.  Between  1973  and  1984, 
LTC  expenditures  under  Medicaid 
increased  by  over  S12  billion,  an 
average  annual  rate  of  increase  of  about 
18  percent.  This  growth  rate  is  the 
fastest  for  any  health  service  area,  and 
is  expected  to  continue  to  increase  in 
the  future,  due  in  part  to  demographic 
trends.  Medicaid  is  a  program  operated 
and  funded  by  States.  The  Federal 
government  shares  in  the  funding  of  the 
Medicaid  program  through  the  Federal 
matching  percentage  rate  established  for 
each  State.  Since  we  share  in  the 
financing  of  this  program,  and  in  view  of 
the  anticipated  growth  in  costs,  we 
share  the  States'  interest  in  projects  that 
would  provide  a  better  understanding  of 
the  current  LTC  delivery  and  financing 
systems  under  Medicaid  and  that  would 
design  and  test  alternatives  to  these 
systems. 

Various  researchers  have  conducted 
initial  descriptive  efforts  concerning  the 
design  of  alternative  payment  systems, 
case-mix  methodologies,  and  other 
approaches  that  affect  cost  and  quality 
of  LTC.  Examples  of  these  studies  are: 
Birnbaum  et  al.,  Abt  Associates,  inc.. 
(1981);  Grimaldi,  American  Enterprise 
Institute  (1961);  Spitz  and  Urban 
Institute  (1961):  and  Shaughnessy  et  al.. 


Center  for  Health  Services  Research, 
University  of  Colorado  (1980,  1982). 
More  recently,  several  reports  have 
described  the  results  of  demonstrations 
that  tested  the  ability  of  expanded  home 
and  community  based  care  to  substitute 
for  institutional  care  (Kemper  et  al., 
1986;  Berkeley  Planning  Associates, 
1985).  Other  recent  projects  are 
developing  and  testing  case-mix-based 
prospective  payment  system*  for 
nursing  home  care.  In  addition,  some 
States  are  beginning  to  link  nursing 
home  case-mix  payment  systems  to 
innovative  quality  assurance  systems. 
We  are  interested  in  projects  that  build 
upon  the  results  of  previous  research  to 
provide  new  knowledge  or  test 
innovative  approaches  to  cost-effective 
delivery  of  and  payment  for  long  term 
care  services.  Specifically,  there  is 
interest  in  the  following  types  of 
projects. 

a.  Projects  that  test  alternative 
financing  schemes  for  LTC  services, 
including  capitation,  patient-related  or 
case-mix-based  prospective  payment, 
and  Medicaid  competitive  bidding 
systems  for  skilled  nursing  facility  and 
intermediate  care  facility  levels  of  care; 
projects  that  demonstrate -the 
intergration  of  payment  for  the 
continuation  of  services  under  an 
episode  of  care:  and  approaches  that 
expand  private  risk-sharing  for  LTC 
costs,  such  as  private  LTC  health 
insurance  models,  life  care  centers,  and 
various  State  tax  incentive  programs. 
We  are  looking  for  State  and  local 
entities  to  test,  over  a  multi-year  period, 
innovative  managed  care  systems  with 
Federal  funding  provided  under  various 
nontraditional  payment  arrangements. 

b.  Projects  that  assess  the  effects  of 
innovative  State,  local,  and  private 
programs  to  promote  home  care  by  the 
family  or  by  other  community  support 
arrangements. 

For  example,  research  and 
demonstration  projects  that  focus  on 
specific  LTC  populations  such  as 
Alzheimer's  patients,  AIDS  patients,  the 
institutionalized  elderly,  the  mentally 
retarded  and  developmentally-disabled, 
or  persons  at  risk  of  institutionalization 
because  they  have  no  family  network; 
the  purpose  of  these  projects  being  to 
provide  information  about  the  types  and 
costs  of  services  needed  by  these  groups 
and  about  cost-effective  ways  of 
providing  services,  (We  note  that 
section  9342  of  the  Omnibus  Budget 
Reconciliation  Act  of  1986  Pub,  L.  99- 
509,  mandated  that  at  least  5  and  not 
more  than  10  demonstration  projects  be 
conducted  to  determine  the 
effectiveness,  cost,  and  impact  on  health 
status  of  providing  comprehensive 
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services  to  Medicare  beneficiaries  who 
are  victims  of  Alzheimer's  disease  and 
related  disorders.  We  plan  to  conduct  a 
separate  solicitation  for  these  sites.) 

We  are  interested  in  projects  that  test 
new  methods  and  information  systems 
to  target  services  more  precisely  to  at- 
risk  population  subgroups  to  ensure 
cost-effectiveness. 

We  are  interested  in  analyzing  how 
States  are  using  preadmission  screening 
programs  to  prevent  unnecessary 
nursing  home  admissions  and  to  help 
target  in-home  services  toward 
appropriate  persons:  and  in  determining 
the  factors  that  may  affect  their 
potential  for  cost  savings. 

c.  We  are  interested  in  projects  that 
examine  how  State  and  local  area 
variations  in  patient  demand  (e.g., 
population  distributions  of  age.  income, 
and  functional  and  cognitive 
impairments),  supply  (availability  of 
nursing  home  beds  and  community  and 
home  care  services),  and  program 
characteristics  (e.g.,  coverage  and 
payment  policies)  affect  total  use  and 
cost  of  long  term  care  services  under 
Medicaid.  We  are  interested  in  how 
these  variables  interact  and  what 
approaches  or  combinations  of 
characteristics  appear  to  be  associated 
with  efficient  and  rational  allocations  of 
resources  across  institutional  and 
community  settings. 

d.  We  are  interested  in  projects  that 
examine  more  closely  the  costs  and 
financing  for  home  and  community  care 
across  payors  to  enable  us  to  better 
estimate  total  expenditures  for  these 
services,  the  sources  of  funding,  and  the 
types  of  entities  furnishing  these 
services. 

e.  We  are  interested  in  learning  more 
about  the  number  and  characteristics  of 
patients  who  spend  down  their 
resources  and  become  Medicaid  eligible 
after  admission  to  nursing  homes, 
particularly  the  length  of  time  involved 
in  this  spend-down  process  and  the 
amounts  and  types  of  assets  and 
resources  that  commonly  are  divested  to 
spend  down. 

2.  Medicare  Subacute  Care.  The 
Medicare  program  provides  payment  for 
skilled  home  health  services  and  short- 
term  post  hospital  care  in  a  skilled 
nursing  facility.  We  are  interested  in 
new  projects  that  study  cost-effective 
approaches  to  the  delivery  and  payment 
for  subacute  care.  For  example,  projects 
that  test  whether  carefully  targetted 
reconfiguration  of  current  Medicare 
home  health  benefits  (e.g.,  modifications 
of  the  Federal  policies  in  the  following 
areas:  homebound  requirement, 
limitation  to  intermittent  and  part-time 
care,  or  exclusion  of  coverage  of  drugs) 
would  be  cost-effective  by  reducing 


Medicare  expenditures  for  inpatient 
hospital,  skilled  nursing  facility, 
outpatient  hospital,  or  other  services. 
Applicants  should  describe  clearly  how 
services  would  be  targetted  to  cases 
where  cost  savings  are  most  likely  and 
what  mechanisms  would  be  used  to 
assess  whether  the  provision  of  these 
additional  services  at  home  affects  the 
quality  of  care. 

11,  Availibility  of  Funds  for  Cooperative 
Agreements  aid  Grams 

A.  General 

A  review  of  the  requirements  for 
existing  projects  and  our  expected  FY  88 
budget  indicates  that  approximately  $4 
million  may  be  available  to  HCFA's 
Office  of  Research  and  Demonstrations 
to  fund  new  cooperative  agreements  and 
grants  for  research  and  demonstration 
projects  in  the  priority  areas  listed  in 
section  I. 

Applications  for  cooperative 
agreements  and  grants  may  be 
submitted  to  HCFA  by  private  or  public 
non-profit  agencies  or  organizations, 
including  State  agencies  that  administer 
the  Medicaid  program.  Private  for-profit 
organizations  may  apply  for  cooperative 
agreements  and  grants  (discretionary 
funds)  under  section  1110(a)(1)  of  the 
Social  Security  Act.  402(a)(1)  of  the 
Social  Security  Amendments  of  1967 
(Pub.  L.  90-248).  as  amended,  and 
section  222(a)  of  the  Social  Security 
Amendments  of  1972  (Pub.  L.  92-603),  as 
amended. 

B.  Authorities 

Our  authority  Wf  making  these 
awards  is  based  on  the  following: 

1.  The  Social  Security  Act,  section 
1110.  42  U.S.C.  1310.  "Cooperative 
Research  or  Demonstration  Projects" 
and  section  1115(a).  42  U.S.C.  1315(a). 
"Demonstration  Projects"; 

2.  The  Social  Security  Act.  section 
1875,  42  U.S.C.  139511,  "Studies  and 
Recommendations" — for  cooperative 
agreements  only  and  section  1881(f).  42 
U.S.C.  1395rr(f),  "End  Stage  Renal 
Disease  Experiment  and  Pilot  Projects"; 

3.  Section  402  of  the  Social  Security 
Amendments  of  1967  (Pub,  L.  90-248),  as 
amended.  42  U.S.C.  1395b-l, 
"Experiments  and  Demonstration 
Projects";  and 

4.  Section  222(a)  of  the  Social  Security 
Amendments  of  1972  (Pub.  L.  92-603),  as 
amended,  42  U.S.C.  1395b-l  (note), 
"Experiments  and  Demonstration 
Projects". 

In  the  discussion  below,  we  refer  to 
the  Social  Security  Act  simply  as  "the 
Act". 


C.  Regulations 

General  policies  and  procedures  that 
govern  the  administration  of  all 
Department  of  Health  and  Human 
Services  (HHS)  cooperative  agreements 
and  grants  are  located  in  Title  45  of  the 
Code  of  Federal  Regulations  (CFR),  Part 
74.  All  applicants  are  urged  to  review 
the  requirements  contained  in  those 
regulations. 

D.  Number  and  Size  of  Projects 

Most  awards  range  from  $75,000  to 
S300.000  per  year.  We  may  also  award 
some  projects  for  larger  amounts.  The 
number  of  cooperative  agreements  and 
grants  depends  on  the  availability  of 
funds:  needs  of  projects  that  are 
continuing  from  prior  years:  priority 
interest  areas  established  by  HCFA:  and 
technical  quality  of  applications. 

E.  Duration  of  Funding 

We  fund  projects  for  a  period  of  one 
year  at  a  time  and  may  continue  funding 
on  a  non-competitive  basis,  generally  for 
up  to  three  years,  if  we  made  the 
original  award  as  a  multiple  year 
project.  Continuation  funding  is 
contingent  on  the  availability  of  future 
year  funds,  the  applicant's  ability  to 
meet  prior  year  project  objectives,  and 
the  continued  relevance  of  the  project  to 
HCFA. 

We  treat  applications  that  seek  to 
continue  a  project  for  a  longer  period  of 
time  than  that  stated  in  the  original 
award  as  new  projects.  Thus,  they  must 
compete  for  available  funds,  and  we  will 
review  these  applications  competitively 
along  with  all  other  new  applications. 

F.  Special  Solicitations 

As  the  need  arises  for  special 
projects,  we  may  announce  special 
solicitations  in  the  Federal  Register. 

III.  Cooperative  Agreements  and  Grants 
Subject  Matter 

A.  General  Considerations 

The  cooperative  agreements  and 
grants  we  award  are  intended  to  assist 
in  the  resolution  of  major  health 
financing  issues  or  in  developing  new 
methods  for  the  administration  of  HCFA 
programs. 

The  HCFA  cooperative  agreement  and 
grants  program  focuses  primarily  on 
analyses,  experiments,  pilot  projects 
and  demonstrations  that  provide 
information  useful  for  the  Medicare  and 
Medicaid  programs.  For  FY-1988  we 
have  identified  a  number  of  areas  where 
specific  information  or  operational 
experience  is  necessary  to  improve 
program  effectiveness  or  guide  decisions 
anticipated  in  the  near  future.  A  detailed 
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description  of  these  priority  areas  is  set 
forth  in  section  I. 

Applications  for  priority  area 
cooperative  ayreements  and  grants 
should  be  limited  to  one  priority. 
Applications  that  fit  one  of  the  priority 
areas  will  be  considered  as  solicited. 
Applications  that  do  not  fit  one  of  the 
priority  are. is  will  be  considered 
iir-'Solicitod  applications  and  will  be 
rovit'wed  by  a  special  panel,  or  by  a 
panel  appointed  for  a  priority  area  that 
has  the  technical  expertise  most  closely 
related  to  the  subject  of  the  unsolicited 
application. 

B.  Cooperative  Agreements  and  Grants 

The  prini:ip,Hl  purpose  of  HCFA's 
cooperative  ajireements  and  grants 
program  is  lo  stimulate  and  support 
statutorily  authorized  research  and 
demonstration  projects. 

All  cooperative  agreements  will 
include  an  explicit  statement  of  the 
nature,  character,  and  intent  of 
anticipated  Federal  programmatic 
involvement  to  ensure  that  the 
responsibilities  of  both  parties  are 
understood.  Each  cooperative  agreement 
will  incorporate  the  requirements  of  45 
LFR  Part  74  among  its  terms  and 
conditions. 

Cooperative  agreements  will  not  be 
awarded  to  a  State  Medicaid  agency  for 
section  1115  projects  in  which  only 
waivers  of  Federal  regulations  or  costs 
not  otherwise  matchable  under  section 
in.S(a)(2)  are  approved  to  carry  out  a 
demonstration.  The  instrument  to  be 
used  for  such  an  award  will  be  a  grant 
without  discretionary  funds  for  waivers 
iind  costs  authorized  under  section 
in5(a)(2). 

Cooperative  agreements  may  be 
awarded  for  section  1115  projects  vMth 
discretionary'  funds,  even  if  waivers,  and 
costs  under  section  1115(a)(2)  are  also 
involved.  In  such  cases,  the  cooperative 
agreement  conditions  will  apply  to  the 
entire  operation  and  management  of  the 
project.  Cooperative  agjeements  may  be 
used  for  projects  awarded  under  all 
other  authorities  listed  in  section  II  B. 

HCFA  may  suspend  or  terminate  any 
cooperative  agreement  or  grant  in 
whole,  or  m  part,  at  any  time  before  the 
date  of  expiration,  whenever  it 
determ.ines  that  the  awardee  has 
materially  failed  to  comply  with  the 
terms  of  the  cooperative  agreement  or 
grant.  HCF.\  will  promptly  notify  the 
awardee  in  writing  of  the  determination 
and  the  reasons  for  the  suspension  or 
termination  together  with  the  effective 
date.  In  addition,  HCF.A  reserves  the 
ri'^ht  to  withdraw  w.iivers  at  any  time  if 
it  determines  that  continuing  the 
waivers  would  no  longer  be  in  the  public 
interest.  If  a  waiver  is  withdrawn, 


HCFA  will  be  liable  only  for  normal 
close-out  costc. 

C.  Waivers 

Researchers  who  wish  to  conduct 
demonstrations  that  would  require 
Medicaid  rules  to  be  waived  must 
coordinate  their  applications  with  the 
appropriate  State  Medicaid  agency. 
State  or  private  agencies  that  wish  to 
ask  for  Medicaid  or  Medicare  waivers 
are  strongly  encouraged  to  coordinate 
with  researchers  or  research  firms  in 
order  to  ensui«  that  the  experimental 
design  and  evaluation  protocol  are  of 
the  highest  quality. 

1.  Section  1115(a)  Projects.  Under 
section  1115(aJ(l)  of  the  Act,  compliance 
with  statutory  Medicaid  State  plan 
requirements  (section  1902  of  the  Act) 
may  be  waived  in  order  to  enable  a 
State  Medicaid  agency  to  carry  out  a 
demonstration  project  that  will  further 
the  general  objectives  of  the  Medicaid 
program. 

Under  section  1115(a)(2)  of  the  Act, 
we  may  consider  costs  of  an  1115(a) 
project  that  otherwise  would  not 
properly  be  included  as  expenditures 
under  the  State  plan  and  thus  subject  to 
Federal  financial  participation. 

Unless  they  are  specifically  waived, 
all  requirements  of  the  Act.  the  Code  of 
Federal  Regulations,  and  other 
issuances  that  pertain  to  the  Title  XIX 
program  apply  to  a  project  approved 
under  section  1115(a). 

If  a  State  Medicaid  agency  applies  for 
a  section  lll5(a)  project,  it  should  give 
special  attention  to  the  preparation  of 
the  budget.  The  agency  must  provide 
estimates  of  the  cost  or  savings 
attributable  to  the  demonstration 
project,  contrasted  with  the  normal 
Federal  program  costs.  That  is,  the 
agency  must  furnish  the  estimated 
yearly  cost  before  waivers,  and  after 
waivers,  for  both  service  costs  and 
administrative  costs.  These  budgets  are 
substantially  more  extensive  than  the 
budget  for  other  applications  (see 
HCFA-PG-llA,  Instructions  for 
Completion  of  Federal  Assistance 
Application,  form  HCFA-PG-11).  (See 
paragraph  3  below  for  methodology  for 
estimating  costs.) 

If  the  application  is  approved,  the 
quarterly  expenditures  must  be  reported 
to  the  Office  of  Research  and 
Demonstrations  (ORD),  HCFA,  in  the 
form  to  be  designated  in  the  special 
terms  and  conditions  of  approval, 

2.  Other  Waivers.  Waivers  of  the 
requirements  of  titles  XVIII  and  XIX  of 
the  Act.  and  of  corresponding  HCFA 
regulations,  may  be  requested  for 
projects  conducted  under  section  222(a) 
of  the  Social  Security  Amendments  of 
1972.  as  amended,  and  section  402  of  the 


Social  Security  Amendments  of  1967.  as 
amended.  The  waivers  requested  must 
relate  to  an  experimental  or 
demonstration  project  that  involves 
changes  in  the  benefit  package  or 
method  of  payment.  In  applying  for 
these  waivers  or  changes  in 
reimbursement  or  Federal  financial 
participation,  the  applicant  must  provide 
sufficient  budgeting  information  to 
permit  estimates  of  the  likely  cost  or 
savings  of  the  project  compared  to  the 
normal  Federal  program  costs.  That  is, 
the  application  must  furnish  the 
estimated  yearly  cost,  before  waivers 
and  after  waivers,  for  both  program  and 
administrative  costs.  (See  paragraph  3 
below  for  methodology  for  estimating 
costs.) 

If  the  application  is  approved,  the 
awardee  must  furnish  quarterly 
expenditures  in  the  manner  designated 
by  ORD,  HCFA  in  the  special  terms  and 
conditions  of  the  cooperative  agreement 
or  grant. 

3.  Methodology  for  Estimating  Gross 
Cost  of  Projects  Jniolvi/t};  Waivers. 
HCFA  will  define  the  methodology  to  be 
used  in  estimating  grtjss  and  net  waiver 
costs.  A  description  of  this  methodology 
may  be  obtained  by  contacting  the 
individuals  named  at  the  beginning  of 
this  notice.  This  methodology  is  subject 
to  change  and  applicants  are  therefore 
instructed  to  ensure  they  are  using  the 
most  current  methodology  for  future 
solicitations. 

IV.  Application  Procedures 

A.  Letter  of  intent 

To  receive  full  consideration, 
potential  applicants  must  submit  a 
letter,  stating  their  intent  to  file  an 
application,  45  days  prior  to  the  closing 
date  of  each  cycle  (see  VII,  Closing  Date 
and  Times).  The  letter  should  be 
submitted  to  the  address  listed  below 
(section  IV. B.)  Attention:  Paul 
McKeown.  At  a  minimum,  this  letter 
should  contain  the  following: 

1.  Identification  of  the  priority  area  to 
which  the  application  responds: 

2.  Title  of  project; 

3.  Brief  abstract  (description  of 
project); 

4.  Estimated  co^  (by  project  year): 
and 

5.  A  statement  as  to  whether  waivers 
will  be  required. 

Failure  to  submit  a  letter  of  intent  may 
result  in  the  application  receiving  less 
than  full  consideration. 

B.  Application  Fomis 

A  standard  application  form  is 
available  for  the  HCFA  research  and 
demonstration  cooperative  agreement 
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and  grants  program.  Application  kits 
and  guidance  for  the  completion  of  the 
forms  are  available  from:  Health  Care 
Financing  Administration.  Office  of 
Management  and  Budget, 
Administrative  Contracts  and  Grants 
Branch  Room  364.  East  High  Rise.  6325 
Security  Boulevard,  Beilimore. 
Marj'Iand  21207-5187,  (301)  594-3342. 
Each  application  must  be  limited  to 
one  priority  area.  The  application  must 
include,  in  the  project  title  block,  the 
priority  area  title  to  vwhich  the  applicant 
is  responding.  The  priority  area 
designation  must  also  be  clearly  marked 
on  the  outside  of  the  package  or 
envelope.  Where  we  determine  a 
different  priority  area  is  a  more 
appropriate  area  for  consideration  of  a 
proposal,  HCFA  reserves  the  right  to 
change  priority  area  designation  without 
notifying  the  apphcant. 

C.  Criteria  for  Screening  and  Reviewing 
Applications 

1.  Screening  Requirements.  In  order 
for  an  application  to  be  in  conformance, 
it  must  meet  all  of  the  following 
requirements: 

a.  Length:  The  applicant  should 
provide  a  brief  (1  or  2  paragraph) 
abstract  summarizing  the  objectives  of 
the  proposal.  A  summary,  not  to  exceed 
5  pages,  of  the  proposed  project  must  be 
included.  This  summary  should  discuss 
the  project  objectives,  hypotheses  to  be 
examined,  data  to  be  used  and  its 
source{3),  model  type{s)  and  5tructure(s) 
to  be  used  in  analyses,  resources 
available  to  conduct  the  project  and 
amount  and  duration  of  support 
re<juested.  The  narrative  portion  of  the 
application  should  be  printed  single- 
sided,  double-spaced,  and  should  not 
exceed  80  double  spaced  pages, 
exclusive  of  resumes,  forms,  etc. 
Applicutions  should  neither  be  unduly 
elaborative  nor  contain  voluminous  or 
unnecessary  documentaboo 

b.  Number  of  copies:  An  original 
signed  application  and  12  copies  must 
be  submitted.  Medicaid  State  agencies 
are  required  to  submit  an  original  signed 
application  and  2  copies. 

c.  HCFA  Priorities:  Those  projects 
which  specifically  address  a  prionty 
area/topic  stated  in  this  announcement 
will  receiw*  preference.  Non-prionty 
area  applications  which  relate  to  the 
goals  and  objectives  of  Titles  XVlii  or 
XIX  will  be  considered  for  funding 
pending  available  funds. 

d.  Title  XIX  Demonstration  Proposals: 
Demonstration  proposals  involving  the 
Medicaid  program  must  be  submitted  by 
the  single  State  agency  responsible  for 
administration  of  the  Medicaid  program 
in  that  State. 


APPUCATIONS  THAT  DO  \0T 
MEET  TI^ESE  SCREENrNG 
REQUIREMENTS  GENERALLY  WHX 
NOT  BE  REFERRED  TO  REVIEW 
PANELS. 

2.  Evaluation  Criteria.  Applications 
which  meet  the  screening  criteria  will  be 
reviewed  by  a  technical  review  panel 
composed  of  at  least  three  individuals. 
Reviewers  will  score  the  applications 
basing  their  scoring  decisions  and 
approval  recommendations  on  the 
following  criteria.  Relative  weights  are 
shown  in  parentheses. 

a.  Project  Methodology/Design:  (40 
Points).  The  apphcation  describes 
specific  plans  for  conducting  the  project 
in  terms  of  the  tasks  to  be  performed.  It 
includes  relevant  information  about  (i) 
hypotheses  to  be  tested  (if  applicable): 
(ii)  concise  and  clear  statement  of  goals 
and  measurable/achievable  objectives; 
(iii)  what  the  project  will  do  be 
conducted;  (v)  data  to  be  collected 
(including  specification  of  data  sources); 
(vi)  plan  for  data  analysis;  (vii) 
milestones/phases  in  the  progress  of  the 
project. 

Specifically,  the  proposal  should 
contain  the  following: 

i.  A  clear,  quantifiable  statement  of 
the  project  goals  and  objectives. 

ii.  An  explicit  description  of  the 
research  design,  inclnding  the  questions 
to  be  addressed  and  the  methods  and 
data  to  be  used.  The  methodology  must 
be  well  defined  and  scientifically  valid. 

iii.  If  the  project  is  a  demonstration 
proposal,  the  applicant  should  include 
separate  sections  on  both  the  research 
design  and  the  evaluation  design.  The 
research  design  section  should  iiiclude  a 
detailed  description  of  the 
reimbursement  methodologj-  and  other 
programmatic  changes.  The' evaluation 
section  should  provide  an  indication  of 
the  applicant's  understanding  of  the 
evaluation  issues  and  the  various 
approaches  to  them.  Should  an  award 
be  made,  the  applicant  may  be  required 
to  collect  data  in  a  standardized  manner 
to  facihtate  evaluation  efforts.  HCFA 
will  have  the  option  of  determining 
v\hether  the  applicant  or  HCFA  will  be 
responsible  for  the  evaluation. 

iv.  Demonstrations  must  contain  a 
phase-down/phase-out  plan  that:  (a) 
Ensures  that  Medicare  and  Medicaid 
beneficiaries,  as  well  as  any  other 
project  participants,  are  phased  out  of 
any  special  programs  which  were 
initiated  and  exist  as  reimbursable  or 
covered  health  services  only  under  the 
auspices  of  the  project,  or  ensures  that 
plans  are  m  effect  Jo  provide  other  care 
fcr  the  project  participants  by  the  date 
the  project  is  scheduled  to  end:  and  (b) 
ensures  that  any  new  payment  methods 
initiated  by  the  project  will  cease  to 


apply  at  the  scheduled  end  of  the 
project,  i.e.,  the  project  in  and  of  itself 
cannot  commit  the  Medicare  or 
Medicaid  progrjims  to  an  indefinite  use 
of  the  payment  methodology  beyond  the 
scheduled  end  of  the  project. 

v.  The  tasks  and  milestones  must  be 
clearly  described  and  scheduled  and 
must  include  a  schedule  of  reports  to  be 
submitted  to  HCFA.  (Progress  and 
Financial  Reports  as  required  by  45  CFR 
Part  74) 

vi.  The  application  must  contiiia 
information  specifying  the  availability  of 
the  data  to  be  used,  if  data  are  to  be 
collected.  The  discussion  must  describe 
the  nature  of  the  data  sought,  the  sample 
design  and  size,  controls  and 
comparisons  (if  any),  and  the  problems 
that  might  be  encountered  m  collection. 
Data  that  are  collected  under  a  HCFA 
cooperative  agreement  or  grant  must  be 
available  to  HCFA  or  its  agenU. 
However,  the  applicant  must  ensure  the 
confidentiality  of  any  personally 
identifiable  information  collected  under 
the  auspices  of  any  HCFA  cooperaljve 
agreement  or  grant.  The  application 
must  contain  detailed  plans  to  protect 
the  confidentiality  of  all  information 
that  identifies  individuals  under  the 
project.  The  plan  must  specify  that  such 
information  \&  confidential,  that  it  may 
not  be  disclosed  directly  or  indirectly 
except  for  purposes  directly  connected 
with  the  conduct  of  the  project  and  that 
in  all  cases  where  disclosure  takes  place 
the  informed  written  consent  of  the 
individual  must  be  obtained. 

viL  Projects  that  require  waivers  (for 
example,  those  under  section  1115(a)  of 
the  Act.  section  222(a)  of  the  Social 
Security  Amendments  of  197Z  as 
amended,  and  section  402(a)  of  the 
Social  Security  Amendments  of  1967,  as 
amended)  must  define  the  services,  hst 
the  waivers,  discuss  the  hnplications  if 
such  waivers  are  granted,  and  state  the 
effect  on  Federal  State,  and  local  laws 
as  well  as  the  effect  (beneficial  or 
adverse)  on  individuals  enrolled  in  the 
project. 

If  the  project  involves  both  Medicare 
and  Medicaid  waivers,  a  request  for 
Medicaid  waivers  from  the  State  agency 
administering  the  .Medicaid  program 
must  oe  included  with  the  application. 
Applicants  should  contact  HCFA  for 
further  information  if  questions  arise  in 
these  cases. 

b.  Knowledge/Experience/Capability 
in  Area:  (20  Points).  The  application 
describes  the  applicant's  prior 
experience  in  the  area,  or  in  related 
areas.  The  principal  investigator  and 
other  key  staff  are  qualified  and  possess 
the  experience  in  this  or  related  areas 
and  the  variety  of  skills  required  to 
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produce  findl  results  that  are  readily 
comprehensible  and  usable.  The 
application  should  provide  evidence  of 
understanding  and  knowledge  of  prior 
and  ongoing  work  in  the  area.  Specific 
information  must  also  be  provided 
concerning  how  the  personnel  are  to  be 
organized  in  the  project,  to  whom  they 
will  report,  and  how  they  will  be  used  to 
accomplish  specific  objecti\es  or 
portions  of  the  project. 

c.  Level  of  Effort:  (20  Points).  The 
resources  that  will  be  needed  to  conduct 
the  project  are  specified,  including 
personnel,  time,  budget,  and  facilities. 
The  staffing  pattern  clearly  links 
responsibilities/levels  of  efforts  to 
project  tasks.  The  project's  costs  are 
reasonable  in  view  of  the  anticipated 
results.  Any  collaborative  effort 
(including  subcontracts)  with  other 
organizations  is  cle.^rly  identified  and 
written  assurances  included.  A 
description  by  categoi7  (personnel, 
tr.n  ol.  consultants,  etc.)  of  the  total  of 
the  Federal  funds  required  is  included. 
Funds  a.'e  specified  for  each  budget 
period. 

Specifically,  the  application  should 
contain  the  following: 

i.  Information  specifying  the 
availability  of  adequate  facilities  and 
equipment  for  the  project  or  clearly  state 
huvv  these  are  to  be  obtained. 

ii.  The  budget  must  be  developed  in 
detail  with  justification  and 
explanations  for  the  amounts  requested. 
The  estimated  costs  must  be  reasonable 
considering  the  anticipated  results. 

iii.  Applicants  are  expected  to 
contribute  towards  the  project  costs. 
Generally.  5  percent  of  the  total  costs  is 
considered  acceptable.  No 
demonstration  project  will  be  awarded 
that  covers  100  percent  of  the  project's 
costs.  The  budget  may  not  include  costs 
for  construction  or  remodeling,  or  for 
project  activities  that  take  place  before 
the  applicant  has  received  official 
notification  of  HCF.A  approval  of  the 
project. 

iv.  For  demonstration  projects 
involving  waivers,  budget  estimates  for 
the  administrative  and  service  costs 
must  be  prepared  in  accordance  with 
the  methodology  specified  in  III.C.3. 

Waiver-only  applications  must  also 
contain  estimates  prepared  in 
accordance  with  the  methodology 
specified  in  section  1II.C.3.  of  this  notice, 
of  the  amount  of  program  and 
administrative  expenditures  that  will 
occur  under  the  waivers  and  a 
comparison  of  these  expenditures  to 
those  that  are  projected  to  occur  in  the 
programs  in  the  absence  of  the  waivers. 

V.  Each  application  m.ust  include  a 
statement  that  if  the  project  is  awarded, 
the  awardee  will  furnish  quarterly 


expenditures  for  administrative  and 
program  costs  (and,  for  demonstration 
projects  involving  waivers,  for  service 
costs)  for  the  project  within  the 
approved  budget,  in  the  format  to  be 
specified  under  special  terms  and 
conditions  in  the  cooperative  agreement 
or  grant. 

d.  Project  Objectives  and  Expected 
Outcomes;  (20  points) 

How  closely  do  the  project  objectives 
fit  those  of  the  solicitation?  What  is  the 
intrinsic  merit  of  the  research/study? 
The  need  for  the  project  is  discussed  in 
terms  of  the  importance  of  the  issues  to 
be  addressed  and  the  particular  project 
proposed,  as  well  as  how  the  proposed 
project  builds  on  and  expands  previous 
work  in  the  area.  The  potential 
usefulness  of  the  anticipated  results  and 
expected  benefits  to  HCFA  and  other 
target  groups.  The  application  should 
discuss  plans  for  utilization  of  the 
project's  results. 

V.  Other  Considerations 

A.  Selection  Criteria  for  Funding  New 
Projects         I 

Although  the  recommendations  of  the 
technical  review  panels  are  a  major 
factor  in  making  the  decision  about  an 
application,  review  scores  and 
recommendations  are  not  the  only 
factors.  The  compatibility  of 
applications  to  HCFA  priorities  as 
judged  by  HCFA  Senior  Staff,  the 
availability  of  HCFA  resources,  and  the 
comments  of  other  HCFA  and 
Department  staff  are  considered  in 
making  funding  decisions. 

B.  Other  Requirements 

1.  While  HCFA  does  not  require 
review  under  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs  (47  FR  30959),  all  applicants 
must,  nevertheless,  determine  whether 
review  by  the  appropriate  State  and 
area-wide  clearinghouse  is  required. 

2.  Applications  approved  by  HCFA  for 
funding  will  contain  a  specific  set  of 
special  terms  and  conditions  that  must 
be  approved  by  the  applicant  as  a 
condition  of  award.  These  include  the 
following: 

a.  The  HCFA  Project  Officer  shall  be 
notified  prior  to  formal  presentation  of 
any  report  or  statistical  or  analytical 
material  based  on  information  obtained 
through  this  cooperative  agreement. 
Formal  presentation  includes  papers, 
articles,  professional  publications, 
speeches,  and  testimony.  In  the  course 
of  this  research,  whenever  the  Principal 
Investigator  determines  that  a 
significant  new  finding  has  been 
developed,  he  will  immediately 
communicate  it  to  the  HCFA  Project 


Officer  before  formal  dissemination  to 
the  general  public. 

The  final  report  of  the  project  may  not 
be  released  or  published  without 
permission  from  the  HCFA  Project 
Officer  w^ithin  the  first  4  months 
following  the  receipt  of  the  report  by  the 
HCFA  Project  Officer.  The  final  report 
will  contain  a  disclaimer  that  the 
opinions  expressed  are  those  of  the 
awardee  and  do  not  necessarily  reflect 
the  opinions  of  HCFA. 

b.  At  any  phase  of  the  project, 
including  the  project's  conclusion,  the 
awardee,  if  requested  by  HCFA,  must 
submit  the  analytic  data  file(s).  with 
appropriate  documentation,  representing 
the  data  developed/used  in  end-product 
analyses  generated  under  the  award. 
The  analytic  file(s)  may  include  primary 
data  collected,  acquired  or  generated 
under  the  award  and/or  data  furnished 
by  HCFA,  The  content,  format, 
documentation,  and  schedule  for 
production  of  the  data  file(s)  will  be 
agreed  upon  by  the  principal 
investigator  and  the  HCFA  Project 
Officer.  The  negotiated  format(s)  could 
include  both  file(s)  that  would  be  limited 
to  HCFA  internal  use  and  file(s)  which 
HCFA  could  make  available  to  the 
general  public. 

c.  At  any  phase  of  the  project, 
including  at  the  project's  conclusion,  the 
awardee.  if  so  requested  by  HCFA,  must 
deliver  to  HCFA  any  m,aterial,  system, 
or  other  items  developed,  refined  or 
enhanced  in  the  course  of  or  under  the 
award.  The  awardee  agrees  that  HCFA 
shall  have  royalty-free  nonexclusive  and 
irrevocable  rights  to  reproduce,  publish 
or  otherwise  use  and  to  authorize  others 
to  use  the  items  for  Federal  Government 
purposes. 

d.  Additional  specific  project 
requirements  may  be  included  in  special 
cooperative  agreement  or  grant 
solicitations. 

3.  Final  Reports.  When  a  project  is 
completed,  the  awardee  must  submit  a 
final  report.  As  a  minimum,  the  report 
must  contain  the  following: 

a.  Identification  of  the  project 
director,  principal  investigator, 
cooperative  agreement  or  grant  number, 
awardee,  and  title  of  the  project. 

b.  Acknowledgment  of  the  support 
received  from  HCFA.  and  a  disclaimer 
to  the  effect  that  the  findings  do  not 
necessarily  reflect  the  opinions  or 
policies  of  HCFA. 

c.  An  executive  summary  (one  or  two 
pages)  that  provides  an  overview  of  the 
project  and  highlights  significant 
findings. 

d.  A  description  of  the  initial 
hypotheses,  objectives,  and  scope  of  the 
project. 
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e.  An  explanation  of  the  study 
methodology. 

f.  A  discussion  of  significant  ri.p.ding.s 
and  demonstration  or  research  results 
(and  the  implications  of  these  results,  if 
any). 

On  a  semi-annual  basis  dunng  the 
course  of  the  project,  the  awardee  must 
provide  a  list  and  copies  of  all  papers 
presented,  and  of  all  articles,  reports, 
and  other  types  of  publications  that 
result  from  the  project,  for  inclusion  in  a 
subject  bibliography  system  mamta;ned 
by  the  Office  of  Research  and 
Demonstrations.  HCFA.  It  is  further 
requested  that  the  awardee  continue  to 
provide  the  updated  information  for  2 
years  after  the  project's  completion. 
^  The  ORD  .-Xulhur's  Guidelines  for 
Cooperative  Agreements.  Grants,  and 
Contracts  should  be  used  in  preparing 
the  final  report.  This  document  is 
available  on  request  from  the  ORD 
Publications  Coordinator.  Room  l-C-9 
Oak  Meadows.  6325  Security  Boulevard. 
Baltimore,  Md,  21207,  (301)  594-7270. 

D.  Multiple  Applications 

The  applicant  must  indicate  when  the 
same  or  a  similar  application  is 
submitted  to  another  ffUS  agency;  for 
example,  the  Social  Security 
Administration,  the  Office  of  Hum.an 
Development  Services,  or  to  one  of  the 
Public  Health  Ser\ice  programs. 

E.  Cooperative  Agreement  and  Grant 
Policies 

Projects  are  funded  through  a 
competitive  process  and  chosen  from 
among  the  applications  submitted  in 
response  to  this  notice.  In  the  case  of 
demonstration  projects,  all  awardees 
are  expected  to  share  directly  in  the 
costs  of  the  projects.  Normally,  this 
sharing  must  be  at  least  5  percent  of  the 
total  project  costs.  For  section  in5(a) 
projects,  the  amount  that  the  single 
State  agency  will  be  expected  to  provide 
generally  must  be  at  least  5  percent  of 
the  special  Federal  project  funds.  This 
amount  may  not  be  in-kind 
contributions. 

If.  following  review  of  a  proposed 
activity.  HCFA  determines  that  a 
research  or  demonstration  project 
presents  a  danger  to  the  physical  or 
mental  well-being  of  a  participant  of  the 
project,  then  Federal  funds  will  not  be 
made  available  for  that  project  without 
the  written,  informed  consent  of  each 
participant. 

Other  policies  including 
responsibilities,  awarding  and  payment 
procedures,  special  provisions,  arid 
assurances  may  be  found  m  45  CFR  Part 


"4.  Administration  of  Grants,  a  reprint  of 
v^hich  is  included  in  the  application  kit. 

It  is  a  national  policy  to  place  a  fair 
share  of  purchases  with  small,  minority- 
owned,  and  woman-owned  business 
firms  (45  CFR  Part  74,  appendices  G  and 
H).  DHHS  is  strongly  committed  to  the 
objectives  of  this  policy  and  encourages 
all  recipients  of  its  cooperative 
agreements  and  grants  'o  take 
affirmative  steps  to  ensure  such 
fairness.  In  particular,  recipients  should: 

1.  Place  small,  minonty-owned.  and 
woman-owned  business  firms  on 
bidders  mailing  lists; 

2.  Solicit  these  firms  whenever  they 
are  potential  sources  of  supplies, 
equipment,  construction,  or  services; 

3.  Where  feasible,  divide  total 
requirements  into  smaller  needs,  and  set 
delivery  schedules  that  will  encourage 
participation  by  these  firms;  and 

4.  Use  the  assistance  of  the  Minority 
Business  Development  Agency  of  the 
Department  of  Commerce,  the  Office  of 
Small  and  Disadvantaged  Business 
Utilization.  UHllS.  and  similar  available 
State  and  local  governmental  agencies. 

VI.  Review  of  .^pplic^tions 

An  independent  review  will  be 
conducted  by  a  panel  of  not  less  than 
three  experts.  The  panel  will  include 
experts  from  both  DHHS  and  the  pr:vate 
sector. 

In  most  cases,  there  will  be  at  least 
one  independent  review  panel  for  each 
priority  area,  including,  if  neces?ar\'.  one 
designated  to  review  applications  that 
do  not  fit  in  a  pnority  area  An  ORD 
chairperson  will  coordinate  the  panel's 
review  but  will  not  vote.  The 
chairperson  will  also  prepare  the  panel's 
recommendation  (summarv  statement) 
to  the  Director.  ORD.  The  panel's 
recommendation  will  contain  numerical 
ratings  (based  on  the  rating  criteria 
specified  in  section  I"V').  ranking  of  all 
applications,  and  a  written  assessment 
of  each  application.  These  will  be 
summarized  in  a  ranking  and  approval 
list  and  a  matrix  will  be  prepared  for 
each  application. 

Applicants  may  request  in  writing  a 
copy  of  the  summary  statement  on  the 
review  of  their  application  after  they 
have  received  from  HCFA  the  letter 
announcing  approval  or  disapproval. 
Summary  statements  will  be  made 
available  subject  to  the  applicable 
limitations  of  the  Freedom  of 
Information  Act  (5  U.S.C.  552],  the 
Federal  Advisory  Committee  Act  [5 
U.S.C.  App.  I.),  the  Privacy  Act  (5  U.S.C. 
552a).  and  45  CFR  Parts  5.  5b.  and  11. 

V'll.  Closing  Date  and  Times 

We  will  process  cooperative 


agreement  and  grant  applications  once  a 
year  and  make  award  announcements 
approximately  five  to  six  months  after 
the  closing  date.  The  following  closing 
dates  apply  for  cooperative  agreement 
and  grant  applications  with  or  without 
requests  for  waivers: 

FY  1988 

Friday,  November  20, 1987  (Waiver  only 
and  discretionary  funds  awards) 
Monday,  May  2. 1988  (Waiver-ody) 

Ft'  1989 

Monday,  November  7, 1988  (Waiver- 
only  and  discretionary  funds  awards) 
Monday,  May  1, 1989  (Waiver-oaly) 

FY  1990 

Monday,  November  6, 1989  (Waiver- 
only  and  discretionary  funds  awards) 
.Monday,  May  7. 1990  (Waiver-only) 
.Applications  mailed  through  the  U.S. 
Postal  Service  or  a  commercial  delivery 
service  will  be  "on  time"  if  they  are 
received  on  or  before  the  closing  date, 
or  sent  on  or  before  the  closing  date  and 
received  in  time  for  submission  to  the 
independent  review  group  (see  section 
'VI,  Review  of  .Applications).  Applicants 
are  cautioned  to  request  a  legible  U.S. 
Postal  Service  postmark  or  to  obtain  a 
legibly  dated  receipt  from  the 
commercial  carrier  or  the  U.S.  Postal 
Service.  Wvately  metered  postmarks 
will  not  be  acceptable  as  proof  of  timely 
mailing. 

Applications  that  do  not  meet  the 
above  criteria  will  be  considered  iate 
applications.  Those  submitting  late 
applications  will  be  notified  that  the 
applications  were  not  considered  in  the 
current  competition. 

(Sec.  1110, 1115(a).  1875.  and  1881(f)  of  the 
Social  Security  Act  (42  US  C.  1310,  1315(a), 
139511.  1395rr(f):  section  222(a)  of  the  Social 
Security  Amendments  of  1972,  as  amended 
(42  U.S.C.  1395b-l  (note));  secUon  402  of  the 
Social  Security  Amendments  of  1967.  as 
amended  (42  U.S.C.  I395i>-1).  section  603  of 
the  Social  Security  Amendments  of  1983  (Pub. 
L  9a-21);  section  605(b)  of  the  Social  Security 
Amendments  of  1953  (42  U  S  C. 
1395x(v)(l)(E)(note)) 

(Catalog  of  Federal  Domestic  Assistiime 
Programs  No.  13,766  Health  Financing 
Research.  Demonstrations  and  Elxpenmenis) 

Dated:  )uly  28,  1987. 
William  L  Roper, 

Administrator.  Health  Care  Financing 

A  dministration. 

[FR  Doc.  87-20650  Hied  9-%-V?:  8:45  am| 
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National  Institutes  of  Health 

Acquired  Immunodeficiency  Syndrome 
Program  Advisory  Committee; 
Establishment 

Pursuant  to  the  P'ederal  Advisory 
Committee  Act  of  October  6. 1972,  [Pub. 
1..  92-463.  86  Stat.  770-776]  the  Director. 
National  Institutes  of  Health,  announces 
the  establishment  by  the  Secretary, 
Dep.irtmerit  of  Health  and  Human 
Services,  of  the  Acquired 
Immunodeficiency  Syndrome  Program 
Advisory  Committee. 

The  Acquired  Immunodeficiency 
S\  ndrome  Program  Ad\  isory  Committee 
will  advise  the  N'lH  on  all  aspects  of 
AIDS  research.  The  Committee  will 
identify  opportunities  to  further  research 
on  AIDS  and  recommend  initiatives  that 
should  be  undertatien  to  advance 
knowledge  in  diagnosing,  preventing, 
and  treating  the  disease.  The  Committee 
w;!l  also  advise  on  research  directions 
and  identify  areas  of  research  requiring 
additional  effort. 

Unless  renewed  by  appropriate  action 
prior  to  its  expiration,  this  Committee 
shall  terminate  two  years  from  the  date 
the  charter  is  approved. 

Dated:  September  3. 1987. 
William  F.  Raub, 

At  r.' .';,!,'  Director.  Nntiunal  Institutes  of  Health. 
IFR  Doc.  87-20732  Filed  9-9-87;  8:45  ami 

BILLING  CODE  4140-01-M 


Animal  Resources  Review  Committee; 
Meeting 

Pursuant  to  Pub.  L.  92-463.  notice  is 
ht'reby  given  of  the  meeting  of  the 
subcommittee  on  Primate  Research 
Centers  of  the  Animal  Resources 
Review  Committee.  Division  of  Research 
Resources.  October  30.  1987.  Chateau 
LeMoyne  Holiday  Inn,  301  Rue 
Dauphine.  New  Orleans.  Louisiana 
70112. 

This  meeting  will  be  open  to  the 
public  from  8:30  a.m.  to  9:00  a.m.  for  a 
brief  staff  presentation  on  the  current 
status  of  the  Animal  Resources  Program 
and  the  selection  of  future  meeting 
dates.  Attendance  by  the  public  will  be 
limited  to  space  available. 

In  accordance  with  the  provision  set 
forth  in  section  552b{c)(4)  and  552b(c)(6). 
Title  5.  U.S.C.  and  section  10(d)  of  Pub.. 
I..  92—163.  the  meeting  will  be  closed  to 
the  public  from  9:00  a.m.  to  adjournment 
for  the  review,  discussion,  and 
evaluation  of  individual  grant 
applications  submitted  to  the  Animal 
Resources  Program.  These  applications 
and  the  discussions  could  reveal 
(  op.fidential  trade  secrets  or  commercial 
property  such  as  patentable  material 


and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  warranted 
invasion  of  personal  privacy. 

Mr.  James  Augustine,  Information 
Officer.  Division  of  Research  Resources, 
National  Institutes  of  Health,  Building 
31,  Room  5B13.  Bethesda.  Maryland 
20892,  (301)  496-5545,  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  committee  members  upon  request. 
Dr.  David  L.  Madden,  Executive 
Secretary  of  the  Animal  Resources 
Review  Committee,  Division  of  Research 
Resources,  National  Institutes  of  Health, 
Building  31,  Room  5B55,  Bethesda, 
Maryland  20892,  (301)  496-5175,  will 
furnish  substantive  program  information 
upon  request. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  13.306.  Laboratory  Animal 
Sciences.  Nalionel  Institutes  of  Health) 

Dates:  August  31. 1987. 
Betty  ).  Beverid^, 

Committee  ManqgemeiU  Officer,  NIH. 
|FR  Doc.  87-20729  Filed  9-9-67;  8:45  am] 

BILLING  CODE  414a-01-M 

\ 

National  Heart.  Lung,  and  Blood 
Institute;  Clinical  Trials  Review 
Committee;  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Chnical  Trials  Review  Committee. 
National  Heart,  Lung,  and  Blood 
Institute,  October  25-27, 1987,  at  the 
Davs  Inn  Hotel,  1775  Rockville  Pike, 
Rockville,  Maryland  20852. 

The  meeting  will  be  open  to  the  public 
on  October  25,  from  7:30  p.m.  to 
approximately  8  p.m.  to  discuss 
administrative  details  and  to  hear  a 
report  concerning  the  current  status  of 
the  National  Heart,  Lung,  and  Blood 
Institute.  Attendance  by  the  public  is 
limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6).  Title  5,  U,S.C.,  and  section 
10(d)  of  Pub.  L.  92^63,  the  meeting  will 
be  closed  to  the  public  on  October  25 
from  approximately  8  p.m.  to  recess,  and 
from  8  a.m.  on  October  26  to 
adjournment  on  October  27,  for  the 
review,  discussion,  and  evaluation  of 
individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy.  Therefore, 
this  meeting  is  concerned  with  matters 
exempt  from  mandatory  disclosure 


UM  I 


under  sections  552b(c](4)  and  552b(c)(6J 
ofTitleS.  U.S.C. 

Terry  Bellicha.  Chief,  Communications 
and  Public  Information  Branch,  National 
Heart.  Lung,  and  Blood  Institute, 
Building  31.  Room  4A-21.  National 
Institutes  of  Health.  Bethesda.  Maryland 
20892.  phone  (301)  49&-4236.  will  provide 
a  summary  of  the  meeting  and  a  roster 
of  the  Committee  members. 

Dr.  Norman  S.  Braveman,  Contracts, 
Clinical  Trials  and  Training  Review 
Section.  Division  of  Extramural  Affairs, 
National  Heart.  Lung,  and  Blood 
Institute.  Westwood  Building,  Room 
550B,  Bethesda.  Maryland  20892,  phone 
(301)  496-7361,  will  furnish  substantive 
program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13,837.  Heart  and  Vascular 
Diseases  Research:  13.838,  Lung  Diseases 
Research:  13.839.  Blood  Diseases  and 
Resources  Research.  National  Institutes  of 
Health.) 

Dated:  August  31. 1987. 
Betty  J.  Beveridge, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  87-20730  Filed  9-9-87;  8:45  am| 

BILLING  CODE  4140-01-M 

National  Heart,  Lung,  and  Blood 
Institute,  National  Heart,  Lung,  and 
Blood  Advisory  Council  and  Its 
Research  Subcommittee  and  Training 
Subcommittee;  Meetings 

Pursuant  to  Pub.  L.  92^63,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Heart,  Lung,  and  Blood 
Advisory  Council.  National  Heart.  Lung, 
and  Blood  Institute.  October  22-23. 1987, 
National  Institutes  of  Health.  9000 
Rockville  Pike.  Building  31,  Conference 
Room  6.  Bethesda,  Maryland  20892.  In 
addition,  the  Research  Subcommittee 
and  the  Training  Subcommittee  of  the 
above  Council  will  meet  on  October  21, 
1987.  at  1  p.m.  and  8  p.m.  respectively,  in 
Building  31,  Conference  Room  4. 

The  Council  meeting  will  be  open  to 
the  public  on  October  22  from  9  a.m.  to 
approximately  3:30  p.m.  for  discussion  of 
program  policies  and  issues.  Attendance 
by  the  public  is  limited  to  space 
available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(cj(4)  and 
552b(c)(6),  Title  5.  U.S.C,  section  10(d) 
of  Pub.  L.  92-463.  the  Council  meeting 
will  be  closed  to  the  public  from 
approximately  3:30  p.m.  on  October  22 
to  adjournment  on  October  23  for  the 
review,  discussion,  and  evaluation  of 
individual  grant  applications.  The 
meetings  of  the  Research  Subcommittee 
and  the  Training  Subcommittee  of  the 
above  Council  on  October  21,  will  be 
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closed  from  1  p.m.  and  8  p.m., 
respectively,  to  adjournment  for  the 
review,  discussion,  and  evaluation  of 
individual  grant  applications. 

These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Terry  Bellicha.  Chief,  Communications 
and  Public  Information  Branch,  National 
Heart,  Lung,  and  Blood  Institute, 
Building  31.  Room  4A21,  National 
institutes  of  Health.  Bethesda,  Maryland 
20892.  (.301)  496-4236,  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  Council  members. 

Dr.  David  M.  Monsees.  Jr.,  Executive 
Secretary  of  the  Council,  Westwood 
Building,  Room  7A-15,  National 
Institutes  of  Health.  Bethesda.  Maryland 
20892,  (301)  49&-7548,  will  furnish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.837,  Heart  and  Vascular 
Diseases  Research;  13.838.  Lung  Diseases 


Research:  and  13.839.  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health.) 

Dated:  August  31.  1987. 
Betty  J.  Beveridge, 

Committee  Management  Officer.  MJH. 
|FR  Doc.  87-20731  Filed  9-9-87:  84.5  am] 
BILLING  CODE  4140-01-M 

Division  of  Research  Grants;  Meetings 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meetings  of  the 
following  study  sections  for  October 
through  November  1987,  and  the 
individuals  from  whom  summaries  of 
meetings  and  rosters  of  committee 
members  may  be  obtained. 

These  meetings  will  be  open  to  the 
public  to  discuss  administrative  details 
relating  to  study  section  business  for 
approximately  one  hour  at  the  beginning 
of  the  first  session  of  the  first  day  of  the 
meeting.  Attendance  by  the  public  will 
be  limited  to  space  available.  These 
meetings  will  be  closed  thereafter  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  552(c)(6),  Title  5 
U.S.C.  and  sec.  10(d)  of  Pub.  L.  92-463. 


for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  inform.ation  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Grants  Inquiries  Office,  Division 
of  Research  Grants,  Westwood  Building, 
National  Institutes  of  Health,  Bethesda. 
Maryland  20392,  telephone  301-496-7441 
will  furnish  summaries  of  the  meetings 
and  rosters  of  committee  members. 
Substantive  program  information  may 
be  obtained  from  each  executive 
secretary  whose  name,  room  number, 
and  telephone  number  are  listed  below 
each  study  section.  Since  it  is  necessary 
to  schedule  study  section  meetings 
months  in  advance,  it  is  suggested  that 
anyone  planning  to  attend  a  meeting 
contact  the  executive  secretary  to 
confirm  the  exact  date,  time  and 
location.  All  times  are  A.M.  unless 
otherwise  specified. 


Study  section 


Alleigy  &  Immiinology,  Dr  Eugene  ZTmmerman  Rm  320  Tel  301-496-7380 

Bacteriology  &  f/ycology-t.  Or  Timothy  J  Henry.  Rm.  304,  Tel  301-496-7340....""!!"," 

Bacteriology  &  Mycoiogy-2.  Dr  w.mam  Brancfie.  Jr .  Rm  306,  Tel  301-496-7682 .„ 

Behavioral  Me<iicine.  Dr  Joan  Rmenhotse,  Rm  438,  Tet,  301-496-7109 

BiocherTHcai  Endocnnology  Dr  Jaros  Varga,  Rm  226.  Tel  301-496-7430 

Biochemistry- 1,  Dt   Adoiphus  P  ToHver,  Rm.  3188.  Tel  301-496-75i6.._ !!ZIZZ 

Biochemistry-2,  Or.  Aie«  Lracouras.  Rm  318A,  Tel  301-436-7517 """" 

Bio-Orqanic  S  Natural.  Products  Chemistry.  Dr  Michael  Rogers  Rm  5  Tel  301-496- 

7107 

Biophysical  Chemistry.  Or  John  B   WoUt,  Rm  236B.  Tel  301-496-7070 

Bio  Psychology.  Dt  A  l\e.th  Murray,  Rm  220,  Tel.  301-496-7058  ..I..''"'Z""Z'"Z 

Cardiovascular  8  Pulmorary,  Or  Anthony  C  Chung,  Rm  2A-04,  Tel  301-496^7316""'! 

Cardiovascular  &  Renal.  Or  Rosemary  Moms.  Rm  321.  Tel  301-496-7901 

Cellular  Biology  and  Physiology-1.  Dr    Gerald  G'oenhouse.  Rm    336.  Tel    301^96^ 

7396, 
Cellular  Biology  and  Physiology-2,  Or  Franli  Collins.  Rm.  306.  Tel  301-496-7681 

ChemK;al  Pathology.  D»  Edmund  Copeiand.  Rm  353,  Tel,  301-496-7078 1 

Diagnostic  Radwioqy,  Dr   Cathanne  Wmgale,  Rm  2i9B.  Tel  301-496-7650 !." 

Endocrinology.  D:   harry  Brodle.  Rm  333,  Tel  301-496-7345 !!!!!!!!! 

Epideminoiogy  &  Disease  Controt-1,  Dr  Nathan  Watzman.  Rm  20X  Tet  301^96^ 

7246 

Epioem.ology  8,  Disease  Comrol-2,  Dr.  Horace  Si;les,  Rm  340,  Tel,  301-496-7248 

Experimenial  Cardiovascular  Sciences.  Dr.  Richa'd  Peatx>dy   Rm   234   TeL  301-496- 

7940 

Expenmenial  immunology.  Dr   Hugh  Stamper.  Rm  222B.  Tel  301-496-7238 .;. 

Experimental  Therapeutics- 1 ,  Dr  Moms  Keisey,  Rm  221,  Tel.  301-496-7839 !!!!!"! 

Experimental  Therapeutics-2.  Dr  Marca  Litwack,  Rm  2A03,  Tel  301-496-8848.!!!!!!!!!!!! 

Experimental  Virology.  Or  Garietl  V  Keeter.  Rm  206.  Tel  301-496-7474 !!!! 

General  Medicine  A-i,  Dr  Harold  Da'/idson.  Rm  354A,  Tel  301-496-7797 !!Z!!!! 

General  Meoic.ne  A-2,  Dr   Donna  J   Dean.  Rm  354B,  Tel  301-496-7140 !!!!!!!!!!!! 

General  Medicine  B,  Dr   Daniel  McDonald.  Rm.  322,  Tel  301-496-7730 ZZ!!!!!! 

Geneiics,  Dr   David  Rerrvwdini,  Rm  349.  Tel  301-496-7271 „I!.Z!!!!!! 

Hearing  Research,  Dr  Joseph  Kimm,  Rm.  225,  Tel  301-496-7494 !.!!!!Z!!!!!!!!!! 

Hematoiogy-1,  Dr  Clarh  Lum,  Rm  355A,  Tel  301-496-7408  !...!Z!!.!! 

Hemalology-2.  Dr  Joel  Solomon.  Rm  355B,  Tei  301-496-7508 „.,.!.!!!!!!!!!Z!!! 

Human  Deveiopmeni  &  Aging-i,  Dr   Teresa  Levilm,  Rm  303.  Tet  301-496-7025 

Human  Development  a  Aging-2  Dr.  Louis  Ouatrano.  Rm.  305,  Tel  301-496-7640 

Human  Deveiopmeni  &  Ag  r.g-3,  Dr  Anita  Sosieh.  Rm  203A.  Tel.  301-496-9403 

Human  Embryology  S  Deveiopmeni,  Or   Arthur  Hoversland.  Rm  319A   Tel   301-496- 

7597 
Immunobioiogv.  Dr  'Aiiiiam  Stylos,  Rm  222A.  Tel  301-496-7780 

Immunological  Sciences,  Di   Amia  Weinoiatt,  Rm  233A.  Tel.  301-496-7179 

Mammalian  Genetics.  Dr  Jerry  Robeds,  Rm.  349.  Tel.  301-496-7271 

Medicina.  Chemrsiry.  Dr   Ronald  Dubois.  Rm.  5.  Tel,  301-496-7107 

Metabolic  Palhoicgy,  Dr   Marcelma  Powers.  Rm  435,  Tel.  301-496-5251  _ 
Metabolism,  Or   Knsh  Misnnan,  Rm  339A,  Tel.  301-496-7091 

Metallobiochemrstry.  Df   Edward  Zapolski,  Rm,  310,  Tel  301-496-7733 !!!!!!!!!!!, 

Microbial  Physiology  &  GenetHTS-i,  Dr   Martin  Slater,  Rm.  238,  Tel.  301-496-7163 

Microbial  PhysK>log^'  &  Genetics-2,  Dr  Gerald  Liodel,  Rm  357,  Tel  301-496-7130 

Molecular  &  Cellular  Biophysics.  Dr,  Painoa  Josl.  Rm  236A.  Tel.  301-496-7060 


Octotier-Novembet  1987  rT>eeiing$ 


Time 


I 


-t- 


Location 


Oct   15-17  . 

Ocl  21-23 

Oct  21-23 

Ocl.  7-9 

Ocl  19-21 ...... 

Oct  26-29 

Oct  14-16 


Oct.  22-24 


Oct.  22-24 

Oct  5-8 

Oct  28-30. 
Oct  19-21 .. 
Oct  7-9 


Ocl.  19-21. 

No».  5-7 

Oct  21-23.. 
Oct  12-14.. 
Oct  14-16.. 

Oct  14-18.. 
Oa  20-22.. 

Oct.  14-16 
Oct.  21-23.. 
Oct.  29-30  . 
Oct  19-21,. 
Oct  21-23  . 
Oct  21-23. 

Ocl.  7-9 

Oct  15-17.. 

Ocl,  7-9 

Oct  22-24.. 
Oct  28-30 
Oct.  28-30. 
Oct  14-16 
Oct  26-27  . 
Oct  20-23,. 

Oct.  14-16.. 

Oct.  7-9 

Oct  22-24.. 
Oct  14-17  . 
Oct  28-30  . 
Oct  22-24  . 
Ocl  22-24  . 
Oct  28-30. 
Oct  28-30. 
Oct  22-24 ., 


8  30  I  Crowne  Plaza.  Rockville  MD 

8:30  I  Holiday  Inn.  Bethesda.  MD 

8:30  MartXffy  House,  Georgeio*-n,  DC. 

8:00  Canterbury  Hotel.  Washingion.  DC. 

8:30  I  Hohday  inn,  Bethesda,  MD 

8:30  Crowrie  Plaza,  RocKville,  MD 

8  30  HoMay  inn,  Bethesda.  MD 

900  HoUday  inn  Bethesda.  MO 

8  30  I  Room  9.  Bidg  31C,  Bethesda,  MD. 

9  00  I  Ramada  Inn,  Bethesda.  MD 
6:30  I  Hokday  Inn,  Georgetown,  DC 

8:30     Howard  Jonnson   Plaza   Hotel.   Washii  gtc  i.   OC. 
830     Room  4,  B'dg  31A,  Bethesoa.  MD 


830 
8:00 
830 
830 

8  00 

800 
9:00 

9  00 
8:30  ; 
8  30 
8  30  I 
8:30  I 
8  30  ; 
6:00  I 
9-M  j 
630  i 
800  ■ 
8  00  ; 
900 
8  30  I 
8.30  I 
8:30 

830 
8  30 
830 
900 
900 
8  30 
8  30 
830 
830 
830 


Room  10,  Bidg  3iC,  Bethesda,  MO 
Maico  Beach  Hilton,  Marco  island.  Fl.. 
Histonc  Inns.  Annapolis.  MD 
Holiday  Inn,  Bethesda.  MD 
Crowne  Plaza.  Rocliville.  MD 

Crowne  Plaza,  flockville,  MD 
Holiday  Inn.  Chevy  Chase.  MD 

Linden  Hill  Hotel,  Bethesda,  MD 
Holiday  mn,  Betriesda,  MD 
HoMay  Inn.  Betttesda,  MD 
Room  8,  BIdg  31C,  Bethesda.  MD. 
Wellington  Hotel,  Washington,  DC. 
HoWay  Inn   Bethesda.  MD 
Crowr>e  Plaza.  RocKviUe.  MD 
Room  6.  Biog  3iC.  Bethesda,  MO. 
Omni  Snorei^am  Hotel  Washmgiorv  00 
Hyatt  Regency  Hotel.  Bethesda.  MO. 
VartJury  House,  Georgetown.  DC 
Omm  sihoreham  Hotel,  Washir>gion.  DC 
MartHjry  House.  Georgetown,  DC 
Guest  Quarters  Hotel.  Bethesda,  MD 
Weftngion  Hotel.  Washington.  DC. 

Wellington  Hotel,  Washington.  DC 
Wellington  Hotel.  Wasrungion.  DC 
Room  4,  BIdg  31  A.  Bethesda.  MO 
Holiday  Inn,  Chevy  Chase  MD. 
Holiday  Inn,  Georgetown,  DC 
Room  8,  Bidg  31C,  Bethesda.  MD 
St  James  Hole ,  Washmgtorv  DC 
Sheraton  Potomac,  Rockviiie.  MD 
Crowne  Ptaza,  Roctiville,  MD 
Governor  s  House,  Washington,  OC. 


34318 


Federal  Register  /  Vol.  52,  No.  175  /  Thursday,  September  10,  1987  /  Notices 


StucJv  section 


Octobef -November  19B7  meettr>gs 


Moecuiai  3«iogv   0>   Zair  Aoeir   Rm  328,  Tel  301-496-7830 Oct  15-17... 

Woiecuiaf  Cyioiogv   Df  Ra-rx'sn  Navak   R'^   231B,  Tel  301-496-7149 del  15-1 7. _ 

Nwc)'oq«:ai  Sciences- 1    Dr  Aii,»n  C   Slodm.lier   Rm  4378.  Tet  301-496-7279 Oct   14-16... 

N«?j(oiog«:ai  Saences-2,  O   SieCwi  GoOfX   Rm   1A05.  Tel.  301-496-8808 Oct.  13-15... 

Neu'Oiogv  A   Df  Camerrie  Woc^dbixv   Rm   326,  Tel  301-496-7095 _ ,  Nov   12-14.. 

Neuroiog>B-1    O  Jo  Ann  McConnell  Rm   152  Tei  301-496-7846 Oct,  20-23  ... 

Neurology  B -2   O   Herman ''e'leibaum   Rm   152,  Tel  301-496-7422 _ Oct  6-9 

Neurology  C    [>   Kennetr  NewrocM    Rm   232.  Tel   301-496-5591 Oct.  21-24... 

NursiAq  Resea'cn   O   Gen-uoe  McFana'-.d   Rm  A18.  Tei  301-496-0558 _„ Ocl- 26-29... 

NutnlKyi    Or    Ai  Lien  /yj    Rm    204,  Tel    301-496-7178 Oct.  19-21  ... 

Oral  B'Otogv  S  Me<*cme-1   Dr  J   Terrell  Hotfeld,  Rm  325,  Tel.  301-496-7818 Oct  12-15... 

Oral  Biology  S  Medicine-2.  Dr   J   Terrell  Ho'feid  Rm   325,  Tel  301-496-7818 Oct  5-8 

Onhopedics  &  Mjscuic.skei«-tai   Ms.  iteen  Sie*an.  Rm  350.  Tel  301-496-7581 (pel  21-23... 

Pathotw)cne<^istry   Dr  Jonn  Mam»,  Rm  A26  Tel   301-496-7820 i  Oct  21-23... 

Painologv  *    Or   John  l    Meyer    Rm    337    Tel    301-496-7305 _ Oct  14-16... 

Patrx)ioqy  B   Or  Nainan  Aauman   Rm  340,  Tel  301-496-7248 Oct.  21-23... 

Pnarmacotogv  Dr  Josejy  •■  aiser   Pm   206,  Tel   3C1-496-7408 Oct,  20-22... 

Pfiystai  BHKnemsir^,   Or   Gopa  Rahirl  Rm   2188   Tel  301-496-7120 _. Oct  26-28... 

Physwtogicai  Cfiem.siny   Or  Sianiey  Burrous  Rm   3338,  Tel,  301-496-7837 i  Oct- 22-24... 

PnysiO'Ogy   Dr   Micna.*  A   La^g  Rm  209   Tel  301-496-7878 'Oct  20-22... 

Rad^ahor-    Or    Jonn  ZimDriCk    Rm    219A,  Tel    301-496-7073 Oct    12-14.., 

Reproduciive  Biology   Dr   Snaram  Dnmdsa   Rm   307  Tel  301-496-7318 Oct.  5-8 , 

Reorcxiuclrwe  Endcxrr:no*oqy   Or   B.3ia  Guiyas,  Rm   3258.  Tel,  301-496-8857 Oct  21-23.. 

^ciO'-^to-^  i  Apciied  p^»s.oioqy   Dr   Oyde  Watkms  Rm  218A.  Tel  301-496-7320 Oct.  5-7 

Sale^  &  Occuoaiionai  Health   Dr   RK^nara  Rhoden   Rm   154.  Tel  301-496-6723 Oct.  14-16.. 

Sensory  Disorders  &  Lanquaqe   Dr  Mictiaei  riaiasz.  Rm  3A-07.  Tel  301-496-7550 Oct.  14-16.. 

Social  Scences  &  Pooaiaton   Ms  Caro:  Campceii   Rm  210.  Tel  301-496-7906 pet  8-10... 

Surgery  «  Bioengineenng   D-   Paui  F   Parakhai   Rm   303A,  Te(  301-496-7506 |)Ct.  19-20.. 

Surgery  Aneitnesioioqv  &  Trauma,  Dr  neitn  Kraner,  Rm  319B,  Tel,  301-496-7771 Oct.  22-23.. 

ToATCoiogv   Dr   Aitrec  Marczz!   Rm   205   Tel   30'-496-7570 Oct- 21-23.. 

T.-ocical  Medicne  &  Parasitology   Dr  Jean  Hickman.  Hm.  334,  Tel.  301-496-1190 Oct  13-15.. 

Virology    Or   Bjuce  Maurer    Rm    309,  Tel    301-496-7605   Oct.  8-10.... 

Visual  Soences  A- 1    Dr   Ljiqi  Giacometti  Rm  207,  Tel  301-496-7000 _ bet.  14-16.. 

Visual  Sciences  A-2    Or   Jane  Hu.  Rm   439A.  Tel    301-496-7795 pct.  27-30.. 

Visual  Soeoces  B,  Dr  Ean  Pisner,  Jr .  Rm  325.  Tel  301-496-7251 — pel  7-9 .. 


Time 


Location 


830 
8:00 
800 
8:30 
800 
8:30 
8:00 
8:30 
8:00 
8:30 
830 
830 

8:30 
8:30 
800 
8:30 
8:30 
8:30 
8:00 
8:30 
8:30 
8:30 
8:30 
8:30 
8:30 
8:30 
9:00 
8:30 
8.30 
8:00 
8:30 
8:30 
9:00 
8:30 
8:30 


Holiday  Inn,  Beinesda,  MO 
Room  8.  BIdg  3lC.  Betficsda.  MD. 
Wellington  Hotel.  Washington,  DC 
Holiday  Inn.  Georgetown  DC 
Days  mn.  U&m  Orleans.  LA 
Governof's  House,  Washington,  DC. 
WelNng'oo  Hotel  Washington.  DC 
Governor  s  House,  Washington,  DC, 
Marriott  Motel   Betnesda,  MO 
Holiday  Inn.  Bethesda  MO 
Hyatt  Arlington,  Arlington,  VA. 
Hyatt  Arlington.  Arlington.  VA 
Ramada  Inn   BethesCa,  MD 
Holiday  Inn,  Betnesda,  MO 
Holiday  Inn.  Cnevy  Chase.  MO 
Holiday  Inn.  Georgetown.  DC 
Amencan  Inn.  Bethesda,  MO 
Cfowne  Plaza.  Rod^vilie,  MD, 
Holiday  Inn.  Bethesda,  MD 
Holiday  Inn,  Chevy  Chase   MD 
Holiday  Inn.  Bethesda.  MD 
HoMay  Inn.  Bethesda.  MD 
MartXiry  House.  Georgetown,  DC 
Ramada  Inn,  Bethesda.  MO. 
Ramada  Inn.  Bethesda.  MD, 
Capitol  Holiday  inn,  Washington,  DC. 
Martiury  House,  Geo'getown,  DC 
Hyatt  Regency  Hotel  Betnesda.  MD, 
Ramada  Inn.  Bethesda.  MD 
Holiday  Inn.  Georgetown  DC. 
Holiday  Inn,  Georgetown,  DC 
Room  10,  BIdg.  31G.  Bethesda,  MD 
Holiday  Inn.  Georgetown.  DC, 
Wellington  Hotel.  Washington.  DC 
Wellington  Hotel.  Washington.  DC 


(Cdtrtli)g  of  Federal  Domestic  Assistance 
Projjram  .\os.  13.306,  13.333,  13.337,  13.393- 
13.396,  13  837-13.844,  13.846-13.878.  13.892, 
13.893.  National  Institutes  of  Health,  HHS) 

Dated:  August  31,  1987. 
Betty  J.  Beveridge, 

Corv.witti'p  Manayewent  Officer,  NIH. 
|FR  Doc.  87-20728  Filed  9-9-87;  8:45  am] 
BILLING  CODE  4140-01-M 


Health  of  Biomedical  Research 
Institutions;  Meeting 

Notice  :s  heri'ln  aiven  that  the 
Niitinncii  Institutes  of  Health  (NIH)  will 
hold  the  first  two  of  a  series  of  regional 
piibhc  briefing  meetings  to  be  conducted 
under  the  auspices  of  the  Advisory 
Committee  to  the  Director,  NIH,  on  "The 
I  lealth  of  Biomedical  Research 
In.stitutions."  The  purpose  of  the 
meetings  is  two-fold: 

(1)  To  provide  current  information 
concerning  the  activities  of  the  NIH  by 
describing  the  broad  political  context  in 
which  the  NIH  operates,  discussing  the 
Fetieriil  budget  process  as  it  affects  the 
formu',it:on  of  the  .NIH  budget, 
demoastrating  recent  trends  in  the 
funding  of  NIH  programs,  discussing  the 
broad  strategies  adopted  by  NIH  to  meet 
emerging  needs,  and  describing  new 
NIH  policies  and  programs  designed  to 
acliicve  program  objectives;  and 

(2)  To  solicit  through  public  testimony 
the  views  of  biomedical  researchers, 
university  faculty  and  administrators, 
representatives  of  professional  societies, 
and  other  interested  parties  concerning 


the  impact  of  the  Federal  system  of 
sponsored  research  on  the  health  of 
biomedical  research  institutions. 

The  first  meeting  will  be  held  on 
Thursday,  November  5, 1987,  from  8:30 
a.m.  to  5:00  p.m.  at  the  University  of 
California,  Los  Angeles,  The  second  will 
be  held  on  November  6, 1987,  from  8:30 
a.m,  to  5:00  p,m.  at  the  University  of 
California,  San  Francisco.  Notice  of  the 
time  and  location  of  additional  meetings 
will  be  published  later. 

Following  presentations  by  the 
Director,  NIH,  and  his  senior  staff,  a 
panel  comprised  of  members  of  the 
Advisory  Committee  to  the  Director, 
NIH;  representatives  of  NIH  national 
advisory  councils;  and  senior  NIH  staff 
will  spend  the  remainder  of  the  day 
receiving  testimony  from  public 
witnesses.  Each  witness  will  be  limited 
to  a  maximum  of  ten  minutes. 
Attendance  and  the  number  of 
presentations  will  be  limited  to  the  time 
and  space  available.  Consequently,  all 
individuals  wishing  to  attend  or  to 
present  a  statement  at  this  public 
meeting  should  notify,  in  writing.  Jay 
Moskowitz,  Ph.D.,  Executive  Secretary, 
National  Institutes  of  Health,  Shannon 
Building,  Room  137,  Bethesda,  Maryland 
20892.  Those  planning  to  make  a 
presentation  should  file  a  one-page 
summiary  of  their  remarks  with  Dr. 
Moskowitz  by  September  30, 1987;  a 
copy  of  the  full  text  of  these  remarks 
should  be  submitted  for  the  record  at  the 
time  of  the  meeting.  Please  indicate 
which  of  the  two  meetings  you  plan  to 


attend.  Additional  information  may  be 
obtained  by  calling  Mr.  Edward  Lynch, 
Division  of  Program  Analysis.  Office  of 
Program  Planning  and  Evaluation, 
National  Institutes  of  Health,  at  (301) 
496-1454. 

Date:  September  3, 1987. 
William  F,  Raub, 

Deputy  Director,  National  Institutes  of 
Health. 
[FR  Doc,  87-20726  Filed  9-9-87;  8:45  am) 

BILLING  CODE  4U0-01-M 


National  Institute  of  Allergy  and 
Infectious  Diseases,  Microbiology  and 
Infectious  Diseases  Research 
Committee;  Meeting 

Pursuant  to  Pub,  L,  92^63,  notice  is 
hereby  given  of  the  meeting  of  the 
Microbiology  and  Infectious  Diseases 
Research  Committee,  National  Institute 
of  Allergy  and  Infectious  Diseases,  on 
October  14, 15  and  16, 1987,  in  Building 
3lC,  Conference  Room  7,  at  the  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892, 

The  meeting  will  be  open  to  the  public 
from  9  a,m,  to  11  a.m.  on  October  14,  to 
discuss  administrative  details  relating  to 
committee  business  and  for  program 
review.  Attendance  by  the  public  will  be 
limited  to  space  available.  In 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  552b(c](6),  Title  5, 
U,S.C,  and  sec,  10(d)  of  Pub,  L,  92-463, 
the  meeting  of  the  Microbiology  and 
Infectious  Diseases  Research  Committee 


UM  I 
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will  be  closed  to  the  public  for  the 
review,  discussion,  and  evdhidtion  of 
individual  grant  applii:at!ons  and 
contract  proposals  from  11  a.m.  on 
October  14  until  recess,  on  October  1.5 
from  9  a.m.  until  recess,  and  from  9  a.m. 
until  adjournment  on  October  16.  These 
applications,  proposals  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications  and  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Ms.  Patricia  Randall,  Office  of 
Research  Reporting  and  Public 
Response,  National  Institute  of  Allergy 
and  Infectious  Diseases.  Building  31. 
Room  7A32.  National  Institutes  of 
Health.  Bethesda.  Maryland  20892, 
telephone  (.301-196-5717).  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  committee  members  upon  request. 

Dr.  M.  Sayeed  Quraishi.  Executive 
Secretary.  Microbiology  and  Infectious 
Diseases  Research  Committee,  NIAID, 
MM,  Westwood  Building.  Room  706, 
Bethesda,  Maryland  20892,  telephone 
(301-496-7465).  will  provide  substantive 
program  information. 

(Cdtiilog  of  FedordI  Domestic  Assistance 
Program  Nos.  13.85.S.  Pharmacological 
Sciences;  13.856.  Microbiology  and  Infectious 
Diseases  Research,  National  Institutes  of 
Health.) 

Dated:  August  31.  1987. 
Betty  |.  Beveridge, 

Committee  Management  Officer.  NIH. 
(FR  Doc.  87-20727  Filed  9-9-87;  8:45  am) 

BILLING  CODE  414(M>1-M 


Public  Health  Service 

Statement  of  Organization,  Functions 
and  Delegations  of  Authority;  Health 
Resources  and  Services 
Administration 

On  )u!y  24.  1987.  a  notice  was 
published  in  the  Federal  Register  (52  FR 
27854-27855)  abolishing  the  Office  of 
Debt  Management  (HBPJ4I.  Bureau  of 
Health  Professions  (HBPl.  Health 
Resources  and  Services  Administration. 

Notice  is  hereby  given  that  the  fiscal 
debt  management  functions  previously 
performed  by  the  Office  of  Debt 
Management,  Bureau  of  Health 
Professions,  are  being  transferred  to  the 
Division  of  Fiscal  Services,  Office  of 
Operations  and  Management,  Health 
Resources  and  Services  .'\dministration. 
and  that  the  program  debt  m.anagement 
functions  previously  performed  by  the 
Office  of  Debt  Management.  Bureau  of 


Health  Professions,  are  being 
transferred  to  the  Division  of  Student 
Assistance,  Bureau  of  Health 
Professions.  Health  Resources  and 
Services  Administration. 

These  transfers  will  be  implemented 
by  September  1, 1987. 

Dat(>:  August  14.  1986. 
)ohn  H   Kelso, 

Acting  Administrator.  Health  Resources  and 
Services  Administration. 
[FR  Doc.  87-20699  Filed  9-9-87;  8:45  am) 
BILLING  CODE  4160-1S-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

(Docket  No.  D-87-8611 

Phoenix  Office.  Region  IX;  Designation 
and  Order  of  Succession 

AGENCY:  Department  of  Housing  and 
Urban  Development, 

ACTION:  Designation  and  order  of 
succession. 

summary:  The  Manager  of  the  Phoenix 
Office  in  Region  IX  is  designation 
officials  who  may  serve  as  Acting 
Manager  during  the  absence,  disability, 
or  vacancy  in  the  position  of  Manager, 
EFFECTIVE  DATE:  September  1. 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beve:!\  G.  .Agee.  H>'^iona!  Co:ir,.M-I. 
Department  of  Housing  and  Urban 
Development,  Region  IX.  450  Golden 
Gate  Avenue.  Box  36003,  San  Francisco. 
CA  94102.  Telephone  (415)  556-«110. 
This  is  not  a  toll-free  number 

Designation  of  Acting  Manajjer 

Each  of  the  officials  appointed  to  the 
following  positions  is  designated  to 
serve  as  Acting  Manager  during  the 
absence,  disability,  or  vacancy  in  the 
position  of  Manger,  with  all  the  powers, 
functions,  and  duties  redelegated  or 
assigned  to  the  Manager: 

Provided.  That  no  official  is 
authorized  to  sen,'e  as  Acting  Manager 
unless  all  preceding  listed  officials  in 
this  designation  are  unable  to  act  by 
reason  of  absence,  disability,  or  vacancy 
is  said  position: 

1.  Deputy  Manager. 

2.  Director  of  Housing  Development, 

3.  Director  of  Housing  Management, 

4.  Chief  Attorney. 

5.  Chief  of  Housing  Programs  Branch. 
This  designation  supersedes  and 

cancels  any  previous  designation, 
published  or  unpublished,  that  may  be 
in  effect  prior  to  the  effective  date  of 
this  document. 


Authority:  Delegation  of  Authority  by 
the  Secretary  of  Housing  and  Urban 
Development  effective  October  1, 1970; 
36  FR  3389.  February  23. 1971. 

Ddted:  )ul>  24.  1987. 

Dwight  A.  Peterson, 

Manager.  Phoenix  Office.  Department  of 
Housing  and  Urban  Development,  Region  IX. 

Concur: 

William  Y.  Nishimura, 

Acting  Regional  Administrator-Regional 
Housing  Commissioner.  Region  IX. 

IFR  Dor  8--20836  Filed  9-9-87;  8:45  am) 

BILLING  CODE  4210-32-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Proposed  Finding  Against  Federal 
Acknowledgment  of  the  Machis  Lower 
Alabama  Creek  Indian  Tribe 

This  notice  is  published  in  the 
exercise  of  authority  delegated  by  the 
Secretary  of  the  Interior  to  the  Assistant 
Secretary-Indian  Affairs  by  209  DM8. 

Pursuant  to  25  CFR  83.9(f)  (formerly  25 
CFR  54.9(f)).  notice  is  herby  given  that 
the  Assistant  Secretary  proposes  to 
decline  to  acknowledge  that  the  Machis 
Lower  Alabama  Creek  Indian  Tribe. 
Inc..  c/o  Mrs.  Pennie  Wright.  708  S.  John 
Street,  New  Brockton.  Alabama  36351. 

Exists  as  an  Indian  tribe  within  the 
meaning  of  Federal  law.  This  notice  is 
based  on  a  determination  that  the  group 
does  not  meet  four  of  the  mandatory 
criteria  set  forth  in  25  CFR  83.7  and. 
therefore,  does  not  meet  the 
requirements  necessary  for  a 
government-to-government  relationship 
with  the  United  States. 

The  Machis  Lower  Alabama  Creek 
Indian  Tribe  contends  that  it  is 
descended  from  those  Creek  Indians 
who  look  land  allotments  rather  than 
remove  to  Indian  Territory  in  the  1930s 
and  that  their  ancestors  purportedly 
then  fled  to  a  cave  in  Covington  County, 
Alabama  to  hide  from  hostile  whites 
and  soldiers.  No  documentation  has 
been  found  to  substantiate  the  existence 
of  a  predecessor  tribe  or  Indian 
Community  to  the  group.  The  Machis 
Lower  Alabama  Creek  Indian  Tribe  has 
only  been  identified  as  Indian  and  as 
Creek  since  its  incorporation  as  a  non- 
profit organization  in  1982.  The  tribe 
which  inhabited  the  Lower  Creek  town 
of  Tamali.  which  the  group  claims  was 
the  aboriginal  home  of  the  "Machis 
Indians."  emigrated  to  northwestern 
Florida  around  the  year  1800  and  was 
absorbed  in  the  Seminole  tribe.  No 
historical  reference  could  be  found  to 
document  the  existence  of  a  Lower 
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Cri'ck  Iiididn  named  Machis,  who  the 
CJrrnip  chiims  oescenl  from  and  from 
uhom  the  group  derives  its  name.  No 
evidence  could  be  found  to  verify  any 
linkage  between  the  early  19th-century 
Lower  Creek  individuals  in  Alabama 
vvhoni  tfie  petitiijner  claims  were  its 
ancestors  and  the  family  lines  of  the 
group's  membership. 

The  group  holds  that  its  ancestors 
manaqcd  to  escape  forced  removal  from 
Alabama  by  hiding  in  a  cave  in 
Covington  County.  Federal  census 
records  mdicate  that  most  of  the  group's 
ancestors  did  not  take  up  residence  in 
Alabama  until  long  after  the  period  of 
Creek  removal  and  that  none  of  the 
primary  families  were  living  in 
Covinyton  County  prior  to  the  1880s. 
While  Federal  census  and  county 
records  show  there  has  been  some 
residential  clustering  and  interaction 
among  the  principal  families  in  the 
group  from  1850  to  the  present  at  various 
and  somewhat  scattered  locations  in 
southeastern  Alabama,  these  family 
enclaves  have  never  been  regarded  by 
others  as  being  Amerian  Indian 
communities. 

There  is  no  evidence  that  tribal 
political  influence  or  authority  has  been 
exercised  or  maintained  over  its 
members  or  that  tribal  decision-making 
processes  have  been  carried  out  by 
group  leaders  either  prior  to  or  after  the 
formal  incorporation  of  the  group  in 
1982.  Bylaws  adopted  in  1982  as  the 
group's  governing  document  set  forth  the 
forma!  governing  procedures.  A 
membership  criterion  is  stated  in  the 
bylaws,  but  a  statement  concerning 
membership  submitted  with  the  petition 
appears  to  provide  a  more  accurate 
description  of  the  current  membership. 
■'\lthough  the  majority  of  the 
membership  does  share  common 
ancestry,  no  documentation  was 
submitted  nor  was  any  documentation 
located  to  establish  that  the  common 
ancestors  of  the  group  were  identified  as 
Indian  or  were  members  of  any 
histt)rical  tribe  or  tribes. 

No  e\  idence  was  found  that  the 
m.embers  of  the  group  are  enrolled  in 
any  other  Indian  tribe  or  that  the  group 
or  Its  members  have  been  subject  of 
Federal  legislation  which  has  expressly 
terminated  or  forbidden  a  relationship 
v\ith  the  United  States  Government. 
Based  on  this  preliminary  factual 
determination,  we  conclude  that  the 
MaChis  Lower  Alabama  Creek  Indian 
Tribe  meets  criteria  d,  f,  and  g.  but  does 
not  meet  criteria  a.  b,  c,  and  e  of  §  83.7 
of  the  Acknowledgment  regulations  (25 
CFR  Partes], 

Section  83.9<g)  of  the  regulations 
provides  that  any  individual  or 
organization  wishing  to  challenge  the 


proposed  finding  may  submit  factual  or 
legal  arguments  and  evidence  to  rebut 
the  evidence  relied  upon.  This  material 
must  be  submitted  within  120-days  from 
the  date  of  publication  of  this  notice. 

Under  §  83.9(f)  of  the  Federal 
regulations,  a  report  summarizing  the 
evidence  for  the  proposed  decision  will 
be  available  to  the  petitioners  and 
interested  parties  upon  written  request. 
Comments  and  requests  for  a  copy  of 
the  report  shoidd  be  addressed  to  the 
Office  of  the  Assistant  Secretary- 
Indian  Affairs,  1951  Constitution 
Avenue  NW„  Washington,  DC  20245. 
Attention:  Branch  of  Acknowledgment 
and  Research.  Mail  Stop  32-SIB. 

After  consideration  of  the  written 
arguments  and  evidence  rebutting  the 
proposed  finding  and  within  60  days 
after  the  expiration  of  the  120-day 
response  period,  the  Assistant  Secretary 
will  publish  the  final  determination 
regarding  the  petitioner's  status  in  the 
Federal  Register  as  provided  in  §  83.9(h). 

If  at  the  expiration  of  the  120-day 
response  period  this  proposed  finding  is 
confirmed,  the  Assistant  Secretary,  in 
accordance  with  §  83.9(j),  will  analyze 
and  forward  to  the  petitioner  other 
options,  if  any,  under  which  the 
petitioner  might  make  application  for 
services  or  other  benefits. 
Hazel  E.  Elbert. 

Acting  Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  87-20707  Filed  9-9-87;  8:45  am] 

BILLING  CODE  431l>-02-M 


Bureau  of  Land  Management 
IID-020-07-4322-121 

Burley  District  Grazing  Advisory  Board 
Meeting;  Idaho 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Meeting  and  agenda  for  Burley 

District  Grazing  Advisory  Board. 

SUMMARY:  Notice  is  hereby  given  that 
the  Burley  District  Grazing  Advisory 
Board  will  meet  on  October  13. 1987. 
The  meeting  will  convene  at  9:00  a.m.  on 
October  13,  1987  in  the  conference  room 
of  the  Bureau  of  Land  Management 
Office,  200  South  Oakley  Highway. 
Burley.  Idaho. 

Agenda  items  for  the  meeting  will 
include:  (1)  Management 
recommendations  for  the  Samaria 
Allotment.  (2)  Use  of  8100  funds  for  pre- 
project  work.  (3)  Review  of  FY-87  Range 
Improvement  projects.  (4)  Review  FY-88 
proposed  Range  Improvement  projects. 
(5)  Items  of  information:  (a)  review  of 
1987  noxious  weed  control  efforts;  (b) 
review  of  1987  grasshopper  control 


efforts.  The  public  is  invited  to  attend 
the  meeting.  Interested  persons  may 
make  an  oral  statement  to  the  Board 
beginning  at  1:00  p.m.  or  they  may  file 
written  statements  for  the  Boards 
consideration.  Depending  on  the  number 
of  persons  wishing  to  make  oral 
statements,  a  per  person  time  limit  may 
be  established  by  the  District  Manager, 
Anyone  wishing  to  make  an  oral 
statement  or  file  a  written  statement 
must  contact  the  District  Manager  by 
October  9,  1987  for  inclusion  in  the 
meeting  schedule. 
Detailed  minutes  of  the  Board  meeting 

will  be  maintained  in  the  District  Office. 

200  South  Oakley  Highway,  Burley, 

Idaho,  and  will  be  available  for  public 

inspection  during  regular  business 

hours,  (7:45  a.m.  to  4:30  p.m..  Monday 

thru  Friday)  within  30  days  following  the 

meeting. 

DATE:  October  13, 1987. 

ADDRESS:  Bureau  of  Land  Management. 

Burley  District  Office.  Route  3,  Box  1. 

Burley,  Idaho  83318. 

FOR  FURTHER  INFORMATION  CONTACT: 

)ohn  Davis,  Burley  District  Manager, 

(208)  678-5514. 

Dated:  September  1.  1987. 

Marvin  R.  Bagley, 

Associate  District  Manager. 

[FR  Doc.  87-20709  Filed  9-9-87;  8;45  am) 

BILLING  CODE  4310-GG-M 


lCO-505-44 10-021 

Canon  City  District  Advisory  Council 
Meeting;  Colorado 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  meeting. ^ 

summary:  Notice  is  hereby  given  in 
accordance  with  Pub.  L.  94-579  that  the 
Canon  City  District  Advisory  Council 
Meeting  will  be  held  on  Wednesday. 
October  7, 1987,  10:30  a.m.  to  4:30  p.m. 
and  on  Thursday.  October  8.  1987,  8  a.m. 
to  12  noon,  at  the  Canon  City  District 
Office.  3170  East  Main,  Canon  City, 
Colorado. 

The  meeting  agenda  will  include: 

1.  Results  of  the  study  on  Effectively 
Utilizing  BLM  District  Multiple  Use 
Advisory  Councils. 

2.  Video  on  the  w  ild  horse  program. 

3.  Arkansas  River  Recreation  Area 
Management  Plan  workshop. 

4.  Quail  Mountain  update. 

5.  San  Luis  Valley  Resource 
Management  Plan  update. 

6.  Reports  from  Area  Managers  on 
current  programs. 

7.  Demonstration  of  new  digitizing 
equipment. 
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8.  Public  presentations  to  the  council 
(open  invitation). 

The  meeting  is  open  to  the  public. 
Persons  interested  may  make  oral 
presentations  to  the  council  at  9:30  a.m. 
on  Thursday  or  they  may  file  written 
statements  for  the  council's 
consideration.  The  District  Manager 
may  limit  the  length  of  oral 
presentations  depending  on  the  number 
of  people  wishing  to  speak. 
ADDRESS:  Anyone  wishing  to  make  an 
oral  or  written  presentation  to  the 
council  should  notify  the  District 
Manager,  Bureau  of  Land  Management, 
P.O.  Box  311.  3170  East  Main,  Canon 
City,  Colorado  81212  by  October  6, 1987. 
SUPPLEMENTARY  INFORMATION: 
Summary  minutes  of  the  meeting  will  be 
available  for  public  inspection  and 
reproduction  during  regular  working 
hours  at  the  District  Office 
approximately  30  days  following  the 
meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ken  Smith,  (303)  275-0631. 
Donnie  R.  Sparks, 

District  Manager. 

[FR  Doc.  87-20710  Filed  9-9-87;  a45  am] 

BILLING  COOe  «31(KI8-W 


[NV-0  50-07-4322-13 1 

Las  Vegas  District  Grazing  Advisory 
Board  Meeting;  Nevada 

Notice  is  hereby  given  in  accordance 
with  Pub.  L.  92-463  that  a  meeting  of  the 
Las  Vegas  District  Grazing  Advisory 
Board  will  be  held  Wednesday,  October 
7.  and  Thursday,  October  8,  1987 
beginning  at  1:00  p.m.  in  the  conference 
room  of  the  Caliente  Nevada 
Department  of  Agriculture  complex.  The 
meeting  will  continue  into  Thursay, 
October  8,  1987  beginning  at  8:00  a.m. 

The  agenda  is  as  follows; 

1.  Welcome  and  Introductions 

2.  Reading  and  Approval  of  Minutes 
from  Previous  Meeting 

3.  Range  Improvement  Program, 
Status  Update,  and  Proposals 

4.  Allotment  Management  (.A.MPs)  and 
Rangeland  Monitoring 

5.  Proposed  Rule  Making  Update 

6.  Wild  Horse  and  Burro  Program 
Update 

7.  Wilderness  Program  Update 

8.  South  Nye  Rangeland  Program 
Summary  Update 

9.  Public  Comments 

10.  Other  Business 

11.  Arrangements  for  the  Next 
Meeting 


The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
comments  to  the  board  during  the  public 
comment  period  on  the  day  of  the 
meeting  or  they  may  file  written 
statements  for  the  boards  consideration 
during  the  meeting.  Notify  the  District 
Manager.  ELM,  4765  West  Vegas  Drive. 
P.O.  Box  26569,  Las  Vegas,  Nevada 
69126.  if  you  wish  to  make  an  oral 
statement  to  the  Board.  Summary 
minutes  of  the  board  meeting  will  be 
maintdined  at  the  Las  Vegas  District 
Office.  The  minutes  will  be  available  for 
public  inspection  during  regular  office 
hours  (7:30  a.m.  to  4:15  p.m.)  within  30 
days  after  the  meeting. 
Charles  Frost, 

Associate  District  Manager. 
\FR  Doc.  87-20711  Filed  9-9-87;  8:45  am] 

BILLMG  COOC  4310-HC-M 


[WY-920-07-4111-15;  W-994391 

Proposed  Reinstatenient  ot 
Terminated  Oil  and  Gas  Lease; 
Wyoming 

Pursuant  to  the  provisions  of  Pub,  L 
97-451,  96  Stat.  2462-2466,  and 
Regulation  43  CFR  3108.2-3  (a)  and 
[b)(l),  a  petition  for  reinstatement  of  oil 
and  gas  lease  W-99439  for  lands  in  Hot 
Springs  County,  Wyoming,  was  timely 
filed  and  was  accompanied  by  all  the 
required  rentals  accruing  from  the  date 
of  termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  S5  per  acre,  or  fraction  thereof, 
per  year  and  16%  percent,  respectively. 

The  lessee  has  paid  the  required  S500 
administrative  fee  and  $125  to  reimburse 
the  Department  for  the  cost  of  this 
Federal  Register  notice.  The  lessee  has 
met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S  C. 
188).  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  W-99439  effective  June  1,  1987. 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Fred  OFerrall, 

Acting  Chief.  Leasing  Section. 

[FR  Doc.  87-20712  Filed  9-9-87:  8:45  am] 

BILUNG  CODE  4310-22-M 


[A2-0  50-07-4333-11] 

Yuma  District,  AZ,  and  California 
Desert  District,  CA,  Long-Term  Visitor 
Permit  Program  for  1987-1988  and 
Subsequent  Use  Seasons;  Closure  of 
Long-Term  Visitor  Area  and  Revision 
and  Establishment  of  Supplementary 
Rules 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Changes  to  the  Long-Term 

Visitor  Permit  Program  for  the  1987-1988 
and  subsequent  use  seasons,  closure  of 
the  Vidal  Junction  Long-Term  Visitor 
Area  for  long-term  camping,  and 
revisions  to  an  establishment  of 
supplementary  rules  in  the  Yuma 
District.  Arizona,  and  the  California 
Deseri  District.  California. 

summary:  The  Bureau  of  Land 
Management's  (BIM)  Yuma  District  and 
California  Desert  District  announce 
revisions  to  the  "Long-Term  Visitor 
Program"  for  the  1987-1988  and 
subsequent  use  seasons.  The  program. 
which  was  instituted  in  1983. 
established  an  annual  long-term  use 
season.  Dunng  the  use  season,  visitors 
who  wish  to  camp  on  public  lands  in 
one  location  for  extended  periods  must 
stay  m  designated  Long-Term  Visitor 
.•\rpas  (LT\'Asl  and  purchase  a  S25 
LTA'A  permit.  Beginning  with  the  1987- 
1988  use  season,  the  following 
modifications  are  being  made  to  the 
Long-Term  Visitor  F¥ogram: 

1.  The  dates  for  the  long-term  use 
season  are  being  changed  from  October 
1  through  May  31,  to  September  15 
through  April  15,  Between  September  15 
end  April  15.  visitors  who  wish  to  camp 
in  an  LT\'A  are  required,  regardless  of 
length-of-stay,  to  obtain  an  LTV' -A  permit 
except  a)  in  designated  areas  withm 
LT\'A8  specifically  identified  for  short- 
term  camping  use  of  up  to  14  days,  b)  in 
the  .MuJe  Mountain  LTV  .A  where  visitors 
may  stay  up  to  14  days  before  a  permit 
IS  required,  or  c]  when  campers  are 
registered  as  a  guest  of  an  LTVA 
pe.Tnittee,  Person  using  an  LTV  .A  under 
the  exceptions  listed  above  must  obtain 
the  necessarv'  short-term  or  guest 
registration  forms, 

2.  The  waiver  period  allowing  visitors 
to  the  La  Posa  LT\'.A  to  stay  without  a 
permit  during  the  period  of  operation  of 
the  annual  Quartzsite  Pow  Wow  is 
abolished.  In  the  1987-1988  winter 
visitor  season,  all  overnight  \Tsitors  to 
the  La  Posa  LTVA  must  obtain  either  an 
LT\'.A  permit  or  guest  registration  form. 
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3.  The  Vidal  Junction  Long-Term 
Visitor  Area  is  closed  to  long-term 
camping.  Beginning  with  the  1987-1988 
season,  long-term  camping  is  prohibited 
at  Vidal  Junction.  Visitors  may  stay  a 
maximum  of  14  days  in  any  28-day 
period  at  this  area. 

4.  l.TVA  permittees  who  have  resided 
in  an  LTVA  for  5  days  or  longer  may 
have  overnight  guests  provided  the 
guests  are  registered  with  the  BLM. 
Guests  may  stay  a  maximum  of  7 
consecutive  days  during  any  28-day 
period  within  the  LTVA  system  in 
Arizona  and  California. 

5.  In  addition  to  rules  of  conduct  set 
forth  in  CFR  Title  43,  Chapter  11  8365.1- 
5.  the  following  supplementary  rules 
apply  to  designated  LTVAs.  These  rules 
revise  and  supplement  those  published 
in  the  Federal  Register  on  August  14, 
1986. 

a.  Pets  must  be  kept  on  a  leash  at  all 
times. 

b.  No  wood  collection  is  permitted 
within  the  boundaries  of  Imperial  Dam 
and  La  Posa  LTVAs.  Outside  these 
LTVAs  and  in  all  other  LTVAs,  only 
dead  and  down  wood  may  be  collected 
for  firewood  or  hobby  purposes. 

c.  In  Pilot  Knob,  Dunes  Vista, 
Midland,  Tamarisk,  and  Hot  Spring 
LTVAs.  camping  is  restricted  to  self- 
contained  camping  units  only.  The  La 
Posa  LTVA  is  restricted  to  self- 
contained  camping  units  except  within 
500  feet  of  a  BLM  vault  toilet.  The 
Imperial  Dam  LTV.'\  is  also  restricted  to 
self-contained  camping  units  except  in 
the  South  Mesa  area. 

d.  Camping  or  dwelling  units  must  not 
be  left  unoccupied  withm  any  LTVA  for 
periods  of  greater  than  5  days  unless 
approved  in  advance  by  the  authorized 
officer. 

e.  The  authorized  officer  may  revoke 
without  reimbursement  any  LTVA 
permit  issued  to  any  person  when  the 
permittee  violates  any  BLM  rule  or 
regulation,  or  when  the  permittee- 
permittee's  family,  or  guests'  conduct  is 
inconsistent  with  the  goals  of  BLM's 
Long-Term  Visitor  Program.  Failure  to 
return  any  LTVA  permit  or  sticker  to 
any  authorized  officer  upon  demand  is  a 
violation  of  this  supplemental  rule.  Any 
permittee  whose  perm.it  is  revoked  must 
remove  all  property  and  leave  the  LTV.-X 
system  within  12  hours  of  notice. 
EFFECTIVE  DATE:  September  15. 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Mensing,  Outdoor  Recreation 
Planner,  California  Desert  District,  1695 
Spruce  Street,  Riverside,  California 
92507,  (714)  351-6402;  or  Dennis 
Turowski,  Outdoor  Recreation  Planner, 
Yuma  Resource  Area,  3150  Winsor 


Avenue,  Yuma,  Arizona  85365,  (602) 

726-6300. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  Long-Term  Visitor 
Program  is  to  provide  areas  for  long- 
term  winter  camping  use.  The  sites 
designated  as  LTVAs  are,  in  most  cases, 
the  traditional  use  areas  of  long-term 
visitors.  Designated  sites  were  selected 
using  criteria  developed  during  the 
management  planning  process,  and 
environmental  assessments  were 
completed  for  each  site  location. 

The  program  was  established  to 
properly  accommodate  the  increasing 
demand  for  long-term  winter  visitation 
and  to  provide  natural  resource 
protection  through  improved 
management  of  this  use. 

Visitors  may  camp  without  a  Long- 
Term  Visitor  Permit  outside  of  LTVAs 
on  public  lands  not  otherwise  closed  to 
camping  for  up  to  14  days  in  any  28-day 
period  unless  posted  otherwise.  The 
Mule  Mountain  LTVA  is  also  open  to 
short-term  camping  without  an  LTVA 
permit  for  a  period  not  to  exceed  14 
days. 

Authority  for  the  designation  of 
LTVAs  is  contained  in  CFR  Title  43, 
Chapter  IL  8372.0-5(g).  Authority  for  the 
establishment  of  a  Long-Term  Visitor 
Permit  Program  is  contained  in  CFR 
Title  43,  Chapter  IL  8372.1.  and  for  the 
payment  of  fees  in  CFR  Title  36,  Chapter 
I  Part  71. 

The  authority  for  establishing 
supplementary  rules  is  contained  in  CFR 
Title  43,  Chapter  II.  8365.1-6.  The  LTVA 
supplementary  rules  have  been 
developed  to  meet  the  goals  of 
individual  resource  management  plans. 
These  rules  will  be  available  in  each 
local  office  having  jurisdiction  over  the 
lands,  sites,  or  facilities  affected  and 
will  be  posted  near  and/or  within  the 
lands,  sites,  or  facilities  affected. 
Violations  of  supplementary  rules  are 
punishable  by  a  fine  not  to  exceed 
Sl.OOO  and/or  imprisonment  not  to 
exceed  12  months. 

Maps  showing  the  location  of  all 
LTVAs  are  available  at  both  the 
California  Desert  District  and  Yuma 
District  Offices. 
Ed  Hastey, 

State  Director.  California. 
August  17.  1987. 
D.  Dean  Bibles^ 
State  Director.  Arizona. 
August  10, 1987. 

[FR  Doc.  87-20708  Filed  9-9-87;  8:45  am] 
BILUNG  CODE  4310-32-M 


Bureau  of  Reclamation 

Environmental  Impact  Statement;  Los 
Banos  Grandes  Offstream  Storage 
Project,  Merced  County,  CA 

AGENCY:  Bureau  of  Reclamation, 

Department  of  the  Interior. 

ACTION:  Notice  of  intent  to  prepare  a 

joint  environmental  impact  statement/ 

environmental  impact  report  for  the  Los 

Banos  Grandes  Offstream  Storage 

Project. 

summary:  Pursuant  to  section  102(2)(C) 
of  the  .National  Environmental  Policy 
Act  of  1969  (as  amended),  and  Section 
21100  of  the  California  Environmental 
Quality  Act,  the  Bureau  of  Reclam.ation. 
Department  of  the  Interior,  and  the 
California  State  Department  of  Water 
Resources  (DWR)  intend  to  prepare  a 
joint  Environmental  Impact  Statement/ 
Environmental  Impact  Report  (EIS/FIIR) 
for  the  Los  Banos  Grandes  Offstream 
Storage  Project.  The  primary  purpose  of 
the  project  is  to  provide  dependable 
water  supplies  for  the  State  Water 
Project  (SWP)  and  the  Federal  Central 
Valley  Project  (CVP)  and  to  help 
spawning  and  migrating  fish  through 
more  timely  water  diversions  from  the 
Sacramento-San  Joaquin  Delta. 
Additional  benefits  may  include  added 
flood  protection  for  farmland  adjacent 
to  Los  Banos  Creek  and  the  community 
of  Los  Banos,  additional  storage  space 
to  develop  water  for  wildlife  refugees  in 
the  San  Joaquin  Valley,  additional 
recreation  opportunities,  and  potential 
pumped-storage  power  generation.  The 
project  would  capture  water  from  the 
Delta  during  high  flood  flows  in  the 
winter. 

The  DWR  has  been  studying  Los 
Banos  Grandes  since  May  1984.  The 
Bureau  has  been  evaluating  Los  Banos 
Grandes  along  with  many  other 
reservoir  sites  as  part  of  the  Bureau's 
Offstream  Storage  Investigation.  The 
Bureau  will  expedite  the  Los  Banos 
Grandes  portion  of  the  Offstream 
Storage  study  and  jointly  examine  the 
development  potential  with  DWR. 

DWR  held  a  public  meeting  to  solicit 
public  input  in  determining  the  scope  of 
the  EIS/EIR  and  the  significant  issues 
involved.  This  scoping  session  was  held 
on  May  29,  1986,  in  Santa  Nella, 
California.  Any  additional  comm.ents  on 
the  scope  and  content  of  the  EIS/EIR 
may  be  sent  to  the  addresses  listed 
below.  Comments  should  identify 
significant  issues,  reasonable 
alternatives,  and  possible  mitigation 
measures  which  should  be  considered  in 
the  EIS/EIR, 
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FOR  FURTHER  INFORMATrON  CONTACT: 

Mr.  Douglas  Kleinsmith  (Attn:  MP-750). 
Bureau  of  Reclamation.  2800  Cottage 
Way.  Sacramento,  CA  95825-1898, 
Phone  (916)  978-5121 

N!r,  Michael  Cooney,  California 
Department  of  Water  Resources.  1416 
9th  Street,  Sacramento.  CA  94236- 
0001,  Phone  (916)  323-7456 

SUPPLEMENTARY  INFORMATION;  The 

reservoir  site  is  on  Los  Banos  Cree]^  in 
western  Merced  County,  southwest  of 
the  city  of  Los  Banos,  Surplus  flows 
from  the  Sacramento-San  Joaquin  Delta 
would  be  pumped  south,  through  the 
California  Aqueduct,  primarily  during 
the  wet  winter  months  [November  to 
April)  and  stored  in  Los  Banos  Grandes. 
Stored  water  would  be  released  during 
water-short  periods  for  use  by  agencies 
contracting  for  water  from  the  SWP  and 
CVP.  Reservoir  sizes  from  1.25  to  2.25 
million  acre-feet  are  being  studied. 
Five  alternatives  are  being  evaluated: 

1.  State-Only  Project— DWR  would 
construct  and  operate  Los  Banos 
Grandes  to  provide  water  for  the  SW'P. 

2.  State/Electric  Utility  Project— This 
would  be  a  jointly  developed  project  by 
the  State  and  one  or  more  electric  utility 
companies  to  be  operated  for  SWP 
water  supply  and  as  a  pumped-Storage 
power  generator  to  produce  electricity 
during  the  periods  of  peak  electrical 
demand. 

3.  State/Federal  Project— DWR  and 
the  Bureau  of  Reclamation  would 
construct  and  operate  Los  Banos 
Grandes  as  an  integrated  feature  of  the 
CVP  and  SWP  to  provide  water  for  both 
projects.  This  would  be  a  larger 
reservoir  than  for  Alternative  1. 

4.  State/Federal/Electric  Utility 
Project— Same  as  Alternative  3  except 
that  the  project  would  also  be  operated 
through  the  pumped-storage  power 
generator  as  described  in  Alternative  2. 

5.  No  Action — Los  Banos  Grandes 
V.  ould  not  be  constructed. 

An  existing  structure,  Los  Banos 
Detention  Dam.  is  located  5  miles 
downstream  from  the  Los  Banos 
Grandes  site.  The  detention  dam  was 
constructed  to  protect  portions  of  the 
California  Aqueduct  and  downstream 
areas  from  flooding.  With  the  potential 
project,  the  flood  control  space  in  the 
detention  reservoir  would  be  transferred 
to  the  Los  Banos  Grandes  Reservoir.  The 
detention  reservoir  would  be  modified 
and  used  as  an  integral  part  of  the 
pum.p-generator  conveyance  connection 
between  the  California  Aqueduct  and 
the  Los  Banos  Grandes  Reservoir,  and  it 
would  serve  as  an  afterbay  for  pumped- 
storage  power  generation. 


Date:  September  1, 1987. 
C.  Dale  Duvall, 
Comnussioner. 

jFR  Doc,  87-20553  Filed  9-9-87;  8:45  am) 
BILLING  CODE  431O-0»-M 


action:  Notice  of  the  receipt  of  a 
proposed  Development  Operations 
Coordination  Document  (DOCD). 


Fish  and  Wildlife  Service 

Klamath  River  Basin  Fisheries  Task 
Force  Meeting 

agency:  us.  Fish  and  Wildlife  Ser^-ice, 

Interior. 

action:  Notice  of  meeting. 

summary:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App,  I),  this  notice  announces  a 
meeting  of  the  Kla.math  River  Basin 
Fisheries  Task  Force  established  under 
the  authority  of  the  Klamath  River  Basin 
Fishery  Resources  Restoration  Act  (16 
U.S.C.  460ss  et  seq  ].  The  meeting  is 
cpen  to  the  public. 

DATES:  The  Task  Force  meeting  will  be 
held  from  9:00  A.M.  to  4:00  P.M., 
Wednesday.  September  23. 1987. 

address:  The  meeting  will  be  held  at 
the  headquarters  of  the  Klamath 
National  Forest.  1312  Fairlane  Road, 
Yreka.  California. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Ronald  A.  Iverson.  Project  Leader, 
Klamath  Field  Office,  U.S.  Fish  and 
Wildlife  Service,  Yreka,  CA,  (916)  842- 
5763, 

SUPPLEMENTARY  INFORMATION:  For 

background  information  on  the  Klamath 
River  Basin  Fisheries  Task  Force,  please 
refer  to  the  notice  of  its  initial  meeting 
that  appeared  in  the  Federal  Register  on 
July  8.  1987  (52  FR  25639),  Dunng  the 
September  23  meeting,  the  Task  Force 
will  elect  a  chairperson,  discuss 
standards  for  non-Federal  contributions 
to  the  Klamath  River  Basin 
Conservation  Area  Restoration  F^ogram, 
review  fishery  restoration  projects  and 
studies  now  in  place  or  underway  in  the 
Klamath  River  Basin,  and  address  other 
pertinent  topics. 

Dated:  September  3,  1987, 
Sam  Marler. 

Acting  Director.  U.S.  Fis/i  and  Wildlife 

Senice 

[re  Doc.  87-20850  Filed  9-9-87;  8:45  am] 

BILLING  CCX>E  4310-M-lt 


Minerals  Management  Service 

Development  Operations  Coordination 
Document;  Sohio  Petroleum  Co. 

agency:  Minerals  Management  Service, 

Interior, 


summary:  Notice  is  hereby  given  that 
Sohio  Petroleum  Company  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Leases  OCS-G  5793,  5799.  and  5800, 
Blocks  782,  825,  and  826.  respectively, 
Ewing  Bank  Area,  offshore  Lousiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Fourchon, 
Louisiana, 

date:  The  subject  DOCD  was  deemed 

submitted  on  September  1, 1987. 
Comments  must  be  received  within  15 
days  of  the  date  of  this  Notice  or  15 
days  after  the  Coastal  Management 
Section  receives  a  copy  of  the  plan  from 
the  Minerals  Management  Service. 
ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  al 
the  Public  Information  Office,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Ser\ice,  1201  Elmwood 
Park  Boulevard,  Room  114,  New  Orleans 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m.  .Monday  through  Fnday).  A  copy  of 
the  DOCD  and  the  accompanying 
Consistency  Certification  are  also 
available  for  public  review  at  the 
Coastal  Management  Section  Office 
located  on  the  lOlh  Floor  of  the  State 
Lands  and  .Natural  Resources  Building, 
625  North  4th  Street.  Baton  Rouge, 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section.  Attention 
OCS  Plans,  Post  Office  Box  44487,  Baton 
Rouge,  Louisiana  70805. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Angle  D.  Gobert;  .Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans, 
Platform  and  Pipeline  Section, 
Exploration/Development  Plans  Unit: 
Telephone  (504)  736-2876. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  th;s  .Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  19"8.  that  the 
Minerals  .Management  Ser\  ice  is 
considering  approval  of  the  DOCD  and 
that  it  is  avaiidbie  for  public  re\-iew. 
Additionally,  this  .Notice  is  to  inform  the 
public,  pursuant  to  §  930.61  of  Title  15  of 
the  CFR,  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  re\iew;ng  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  program. 


34324 


Federal  Register  /  Vol.  52,  No.  175  /  Thursday.  September  10.  1987  /  Notices 


Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  Stales,  executives  of  affected 
local  governments  and  other  interested 
parties  became  effective  December  13. 
1979  (44  FR  53685). 

Those  practices  and  procedures  are 
set  out  in  revised  250.34  of  Title  30  of  the 
CFR. 

Date  September  2.  1987. 
J.  Rogers  Pearcy, 

Regional  Director,  Gulf  of  Mexico  OCS 

Region. 

|FR  Doc.  87-20735  Filed  9-*-87;  8:45  am] 

BILUNG  CODE  431Q-MR-M 


Development  Operations  Coordination 
Document;  ARCO  Oil  and  Gas  Co. 

AGENCY:  Minerals  Management  Service. 

action:  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
ARCO  Oil  and  Gas  Company  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  3965,  Block  239.  West 
Cameron  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Sabine  Pass, 
Texas. 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  August  28, 1987.  Comments 
must  be  received  within  15  days  of  the 
date  of  this  Notice  or  15  days  after  the 
Coastal  Management  Section  receives  a 
copy  of  the  plan  from  the  Minerals 
Management  Service. 

ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Public  Information  Office,  Gulf  of 
Mexico  OCS  Region.  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  Room  114,  New 
Orleans,  Louisiana  (Office  Hours;  8  a.m. 
to  4:30  p.m.,  Monday  through  Friday).  A 
copy  of  the  DOCD  and  the 
accompanying  Consistency  Certification 
are  also  available  for  public  review  at 
the  Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building, 
625  North  4th  Street,  Baton  Rouge, 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section.  Attention 
OCS  Plans,  Post  Office  Box  44487.  Baton 
Rouge,  Louisiana  70805. 


FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Angie  D.  Gobert;  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans, 
Platform  and  Pipeline  Section, 
Exploration/Development  Plans  Unit; 
Telephone  (504)  736-2876, 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  Sec.  25  of  the  OCS 
Land  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  §  930.61  of  Title  15  of 
the  CFR.  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979  (44  FR  53685). 

Those  practices  and  procedures  are 
set  out  in  revised  §  250.34  of  Title  30  of 
the  CFR. 

Dated:  August  31,  1987. 
J.  Rogers  Pearcy, 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 

[FR  Doc.  87-20713  Filed  9-9-87;  8:45  am] 

BILLING  CODE  «31(>-MR-M 


Development  Operations  Coordination 
Document,  Seagull  Energy  E&P  Inc. 

AGENCY:  Minerals  Management  Service. 

ACTION:  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
Seagull  Energy  E8tP  Inc.  has  submitted  a 
DOCD  describing  the  activities  it 
proposes  to  conduct  on  Lease  OCS-G 
8131.  Block  383.  Galveston  Area, 
offshore  Texas.  Proposed  plans  for  the 
above  area  provide  for  the  development 
and  production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Freeport, 
Texas. 

date:  The  subject  DOCD  was  deemed 
submitted  on  August  28, 1987. 
ADDRESS:  A  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
Public  Information  Office.  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Elmwood 


Park  Boulevard.  Room  114,  New- 
Orleans,  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p.m.,  Monday  through  Friday). 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms  Angie  D.  Gobert;  Minerals 
Management  Service.  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans, 
Platform  and  Pipeline,  Section, 
Exploration/Developm.ent  Plans  Unit; 
Telephone  (504)  736-2876. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  local  governments,  and  other 
interested  parties  become  effective 
December  13, 1979  (44  FR  53685).  Those 
practices  and  procedures  are  set  out  in 
revised  §  250.34  of  Title  30  of  the  CFR. 

Dated:  August  31, 1987. 
].  Rogers  Pearcy, 

Regional  Director.  Gulf  of  Mexico  OCS 

Region. 

[FR  Doc.  87-20714  Filed  9-9-87;  8:45  am] 

BILUNG  CODE  4310-MR-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  731-TA-379  and  380 
(Preliminary)] 

Certain  Brass  Sheet  and  Strip  From 
Japan  and  the  Netherlands 

Determinations 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigations,  the 
Commission  unanimously  determines, 
pursuant  to  section  733(a)  of  the  Tariff 
Act  of  1930  (19  U.S,C.  1673b(a)),  that 
there  is  a  reasonable  indication  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
from  Japan  and  the  Netherlands  of 
certain  brass  sheet  and  strip, ^  provided 


'  The  record  is  defined  in  i  207.2(i)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(i)) 

'  For  purposes  of  these  investigations  the  term 
"certain  brass  sheet  and  strip"  refers  to  brass  sheet 
and  strip,  other  than  leaded  brass  and  tin  brass 
sheet  and  strip,  of  solid  rectangular  cross  section 
over  0.006  inch  but  not  over  0.188  inch  in  thickness, 
in  coils  or  cut  to  length,  whether  or  not  corrugated 
or  crimped,  but  not  cut.  pressed,  or  stamped  to 
nonrectanguiar  shape,  provided  for  in  items 
612  3960.  612,3982,  and  912.3986  of  the  Tariff 
Schedules  of  the  United  States  Annotated  (TSUSA). 
The  chemical  compositions  of  the  products  under 

Continued 
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for  in  i!em  612.39  of  the  Tariff  Schedules 
of  the  United  States,  that  are  alleged  to 
be  sold  in  the  United  States  at  less  than 
fair  value  (LTFV). 

Background 

On  July  20, 1987,  petitions  were  filed 
with  the  Commission  and  the 
Department  of  Commerce  by  counsel  on 
behalf  of  American  Brass,  Buffalo,  NY; 
Bridgeport  Brass  Corp..  Indianapolis,  IN; 
Chase  Brass  &  Copper  Co..  Solon.  OH; 
Hnssey  Copper,  Ltd..  Leetsdale.  P.\;  The 
Miller  Company.  Meriden.  CT;  OHn 
Corp. -Brass  Group,  East  Alton,  IL;  and 
Revere  Copper  Products,  Inc.,  Rome,  NY: 
domestic  producers  of  brass  sheet  and 
strip,  and  on  behalf  of  Internationa! 
Association  of  Machinists  and 
Aerospace  Workers,  Washington.  DC; 
International  Union.  Allied  Industrial 
Workers  of  America  (AFL-CIO), 
Milwaukee.  WI;  Mechanics  Educational 
Society  of  America  (Local  56).  Rome. 
NY:  and  United  Steelworkers  of 
America  (AFL-CIO/CLC),  Pittsburgh, 
PA,  alleging  that  an  industry  in  the 
United  States  is  materially  injured  or 
threatened  with  material  injury  by 
reason  of  LTFV  imports  of  certain  brass 
sheet  and  strip  from  Japan  and  the 
Netherlands.  Accordingly,  effective  July 
20. 1987.  the  Commission  instituted 
preliminary  antidumping  investigations 
Nos.  731-TA-379  and  380  (Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigations  and  of  a 
public  conference  to  be  held  m 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington.  DC. 
and  by  publishing  the  notice  m  the 
Federal  Register  of  July  29,  1987  (52  FR 
28352).  The  conference  was  held  in 
Washington,  DC,  on  August  12,  1987. 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on 
September  3, 1987.  The  views  of  the 
Commission  are  contained  in  USITC 
Publication  2011  (September  1987), 
entitled  "Certain  Brass  Sheet  and  Strip 
from  Japan  and  the  Netherlands; 
Determinations  of  the  Commission  in 
Investigations  Nos.  731-TA-379  and  380 
(Preliminary)  Under  the  Tariff  Act  of 
1930.  together  With  the  Information 
Obtained  in  the  Investigations." 


B\  Order  of  the  Commission. 

Issued.  September  3.  1987. 
Kenneth  R.  Mason, 
Secretary. 

[FR  Doc.  87-20801  Filf-d  »-9-a7;  8:45  am) 
BILLING  CODE  7020-02-M 


[Investigation  No.  337-TA-183] 

Change  of  the  Commission 
Investigative  Attorney;  Certain 
Indomethacin 

Notice  is  hereby  given  that,  as  of  this 

date.  Lynn  I..  Levine,  Esq.,  of  the  Office 
of  Unfair  Import  Investigations  will  be 
the  Commission  Investigative  Attorney 
in  the  above-cited  investigation  instead 
of  Deborah  S.  Strauss,  Esq, 

The  Secretary  is  requested  to  publish 
this  Notice  in  the  Federal  Register. 

Dated:  September  4,  1987. 
Arthur  Wineburg, 

Director.  Office  of  Unfair  Import 

Investigations. 

(FR  Doc.  87-20802  Filed  9-9-p87:  8:45  am) 

BILLING  CODE  702O-O2-M 


[Investigation  No.  TA-603-101 
Industrial  Forklift  Trucks 

AGENCY:  United  States  Internationa! 

Trade  Commission. 

ACTION:  Postponement  of  the  hearing  in 

prehminarv  investigation  .No.  TA-603- 

10. 


investiB.ihon  are  currenlly  defined  in  the  Copper 
Develnpmeni  Association  (CDA)  200  series  or  the 
Unified  Numbering  System  (UNS|  C20()00  series. 
Products  whose  chemical  compositions  are  defined 
by  other  CDA  or  UNS  series  are  not  covered  by 
these  investigations. 


SUMMARY:  The  Commission  hereby 

postpones  the  hearing  in  connection 
with  the  preliminary  investigation  No. 
TA-603-10.  concerning  Industrial 
Forklift  Trucks  pursuant  to  a  request  by 
certain  parties  to  the  investigation. 
EFFECTIVE  DATE:  Septembpr  1.  1987 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  Rausch  (202-523-0300),  Office 
of  Investigations.  U.S.  International 
Trade  Commission.  701  E  Street  NW.. 
Washington,  DC  20436. 

Background;  On  August  28.  1987,  the 
Commission  received  a  request  from 
counsel  for  Clark  Equipment  Company, 
on  behalf  of  certain  parties  to 
investigation  No,  TA-603-10,  that  the 
Commission  postpone  the  hearing  to  be 
held  in  connection  with  this 
investigation  for  a  period  of  90  days.  On 
September  1,  1987.  the  Commission 
decided  to  postpone  the  hearing  for  a 
nonrenewable  period  of  45  days  and 
cancelled  its  public  hearing  scheduled 
for  September  2.  1987.  All  parties  that 
had  filed  an  entry  of  appearance  were 
notified  of  this  postponement.  The  date 
for  the  rescheduled  hearing  will  be 
announced  at  a  later  date. 


By  order  of  the  Commission. 

Issued:  September  1. 1987. 
Kenneth  R  Mason. 
Secretary 
(FR  Doc.  87-20803  Filed  9-9-87;  8:45  am) 

BILtING  CODE  7020-02-M 


(Investigation  No.  731-TA-384 
(Preliminary)) 

Nitrile  Rubber  From  Japan 

agency:  United  States  international 

Trade  Commission. 
ACTION:  Institution  of  preliminary 
antidumping  investigation  and 
scheduling  of  a  conference  to  be  held  in 
connection  with  the  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
antidumping  investigation  No,  731-TA- 
384  (Preliminary)  under  section  733(a)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1673b(a))  to  determine  whether  there  is 
a  reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
in}'jred,  or  is  threatened  with  material 
injury,  or  the  establishment  of  an 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Japan  of  nitrile  rubber,  not 
containing  fillers,  pigments,  or  rubber- 
processing  chemicals,  provided  for  in 
item  446.15  of  the  Tariff  Schedules  of  the 
United  States,  which  are  alleged  to  be 
sold  in  the  United  States  at  less  than  fair 
value,' 

As  provided  in  section  733(a),  the 
Commission  must  complete  a 
preliminary'  antidumping  investigation  in 
45  days,  or  in  this  case  by  October  16. 
1987. 

For  further  information  concerning  the 
conduct  of  this  investigation  and  rules  of 
general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  Part  207,  Subparts  A  and  B 
(19  CFR  Part  207),  and  Part  201,  Subparts 
A  through  E  (19  CFR  Pari  201). 
EFFECTIVE  DATE:  September  1, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ldrr-\  Rr'.n  is  i2U2-523-<:i29t5J.  Office  of 
Investigations.  U.S.  International  Trade 
Commission,  701  E  Street  NW., 
Washington,  DC  20436.  Hearing- 
impaired  individuals  may  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
724-0002.  Information  may  also  be 
obtained  via  electronic  mail  by  calling 


'  For  purposes  of  this  investigation,  nitrile  rubt>«r 
refers  lo  Ihe  synthetic  rubber  that  is  made  fr>im  the 
polymerization  of  butadiene  and  acrylonitrile  «nd 
that  does  not  contain  any  type  of  additive  or 
compounding  ingredient  having  a  function  In 
processing,  vulcanization,  or  end  use  of  the  prodm  t. 


BEST  COPY  AVAILABLE 
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the  Office  of  Investigations'  remote 
bulletin  board  system  for  personal 
computers  at  202-523-0103.  Persons  with 
mobility  impairments  who  will  need 
special  assistance  in  gaining  access  to 
the  Commission  should  contact  the 
Office  of  the  Secretary  at  202-523-0161. 

SUPPLEMENTARY  INFORMATION: 

Background. — This  investigation  is 
being  instituted  in  response  to  a  petition 
filed  on  September  1.  1987,  by  Uniroyal 
Chemical  Co.,  Inc.,  Middlebury,  CT. 

Participation  in  the  investigation. — 
Persons  wishing  to  participate  in  the 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§  201.11  of  the  Commission's  rules  (19 
CFR  201.11).  not  later  than  seven  (7) 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Any  entry  of 
appearance  filed  after  this  date  will  be 
referred  to  the  Chairman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

Servvce //s^— Pursuant  to  §  201.11(d) 
of  the  Commission's  rules  (19  CF'R 
201.11(d)),  the  Secretary  will  prepare  a 
service  list  containing  the  names  and 
addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  this 
investigation  upon  the  expiration  of  the 
period  for  filmg  entries  of  appearance. 
In  accordance  with  §§  201.16(c)  and 
20". 3  of  the  rules  (19  CFR  201.16(c)  and 
207.3).  each  document  filed  by  a  party  to 
the  investigation  must  be  served  on  all 
other  parties  to  the  investigation  (as 
identified  by  the  service  list),  and  a 
certificate  of  service  must  accompany 
the  document.  The  Secretary  will  not 
accept  a  document  for  filing  without  a 
certificate  of  service. 

Conference. — The  Commission's 
Director  of  Operations  has  scheduled  a 
conference  in  connection  with  this 
investigation  for  9:30  a.m.  on  September 
23, 1987,  at  the  U.S.  International  Trade 
Commission  Building,  701  E  Street  .\\V., 
Washington,  DC.  Parties  wishing  to 
participate  in  the  conference  should 
contact  Larry  Reavis  (202-523-0296)  not 
later  than  September  21, 1987,  to  arrange 
for  their  appearance.  Parties  in  support 
of  the  im.position  of  antidumping  duties 
in  this  investigation  and  parties  in 
opposition  to  the  imposition  of  such 
duties  will  each  be  collectively  allocated 
one  hour  within  which  to  make  an  oral 
presentation  at  the  conference. 

IVntten  submissions. — Any  person 
may  submit  to  the  Commission  on  or 
before  September  28, 1987.  a  written 
statement  of  information  pertinent  to  the 
subject  of  the  investigation,  as  provided 


in  §  207,15  of  the  Commission's  rules  (19 
CFR  207.15).  A  signed  original  and 
fourteen  (14)  copies  of  each  submission 
must  be  filed  with  the  Secretary  to  the 
Commission  in  accordance  with  §  201.8 
of  the  rules  (19  CFR  201.8).  All  written 
submissions  except  for  confidential 
business  data  will  be  available  for 
public  inspection  during  regular 
business  hours  (8:45  a.m.  to  5:15  p.m.]  in 
the  Office  of  the  Secretary  to  the 
Commission. 

Any  business  information  for  which 
confidential  treatment  is  desired  must 
be  submitted  separately.  The  envelope 
and  all  pages  of  such  submissions  must 
be  clearly  labeled  "Confidential 
Business  Information."  Confidential 
submissions  and  requests  for 
confidential  treatment  must  conform 
with  the  requirements  of  §  201.6  of  the 
Commission's  rules  (19  CFR  201.6), 

Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act  of 
1930,  title  VII.  This  notice  is  published 
pursuant  to  §  207.12  of  the  Commission's 
rules  (19  CFR  207.12). 

By  order  of  the  Commission. 

Issued:  September  4, 1987. 
Kenneth  R.  Mawn, 
Secretary. 
(FR  Doc.  87-20804  Filed  9-9-87;  8:45  am) 
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[Investigation  No.  731-TA-374  (Final)l 
Potassium  Chloride  From  Canada 

agency:  United  States  International 

Trade  Commission. 
ACTION:  Institution  of  a  final 
antidumping  investigation  and 
scheduling  of  a  hearing  to  be  held  in 
connection  with  the  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
antidumping  investigation  No.  731-TA- 
374  (Final)  under  section  735(b)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1673d(b))  to 
determine  whether  an  industry  in  the 
United  States  is  materially  injured,  or  is 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  from  Canada  of 
potassium  chloride,  provided  for  in  item 
480.50  of  the  Tariff  Schedules  of  the 
United  States,  that  have  been  found  by 
the  Department  of  Commerce,  in  a 
preliminary  determination,  to  be  sold  in 
the  United  States  at  less  than  fair  value 
(LTFV).  Unless  the  investigation  is 
extended.  Commerce  will  make  its  final 
LTFV  determination  on  or  before 
November  3, 1987.  and  the  Commission 


will  make  its  final  injury  determination 
bv  December  21. 1987,  (see  sections 
735(a)  and  735(b)  of  the  act  (19  U.S.C. 
1673d(a)  and  1673d(b))). 

For  further  information  concerning  the 
conduct  of  this  investigation,  hearing 
procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  Part 
207,  Subparts  A  and  C  (19  CFR  Part  207), 
and  Part  201.  Subpar'L  A  through  E  (19 
CFR  Part  201). 

EFFECTIVE  DATE:  August  25, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jim  McCLure  (202-523-1793),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  701  E  Street  NW.. 
Washington,  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002.  Persons  with  mobility  im.pairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-523-0161. 

SUPPLEMENTARY  INFORMATION: 

Background. — This  investigation  is 
being  instituted  as  a  result  of  an 
affirmative  preliminary  determination 
by  the  Department  of  Commerce  that 
imports  of  potassium  chloride  from 
Canada  are  being  sold  in  the  United 
States  at  less  than  fair  value  within  the 
meaning  of  section  731  of  the  act  (19 
U.S.C.  1673).  The  investigation  was 
requested  in  a  petition  filed  on  February 
10, 1987,  by  Lundberg  Industries,  Ltd.,  of 
Dallas,  TX,  and  the  New  Mexico  Potash 
Corp.  of  Memphis.  TN,  U.S.  producers  of 
potassium  chloride.  In  response  to  that 
petition  the  Commission  conducted  a 
preliminary  antidumping  investigation 
and,  on  the  basis  of  information 
developed  during  the  course  of  that 
investigation,  determined  that  there  was 
a  reasonable  indication  that  an  industry 
in  the  United  States  was  materially 
injured  by  reason  of  imports  of  the 
subject  merchandise  (52  FR  10641,  April 
2, 1987). 

Participation  in  the  investigation. — 
Persons  wishing  to  participate  in  this 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§  201.11  of  the  Commission's  rules  (19 
CFR  201.11),  not  later  than  twenty-one 
(21)  days  after  the  publication  of  this 
notice  in  the  Federal  Register.  Any  entry 
of  appearance  filed  after  this  date  will 
be  referred  to  the  Chairman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 
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Service  /i's^.— Pursuant  to  §  201.11(d) 
of  the  Commission's  rules  (19  CFR 
201.11(d)).  the  Secretary  will  prepare  a 
service  list  containing  the  names  and 
addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  this 
investigation  upon  the  expiration  of  the 
period  for  filing  entries  of  appearance 
In  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules  (19  CFR  201.16(c)  and 
207.3),  each  document  filed  by  a  party  to 
the  investigation  must  be  served  on  all 
other  parties  to  the  investigation  (as 
identified  by  the  service  list),  and  a 
certificate  of  service  must  accompany 
the  document.  The  Secretary  will  not 
accept  a  document  for  filing  without  a 
certificate  of  service. 

Staff  report.— A  public  version  of  the 
prehearing  staff  report  in  this 
investigation  will  be  placed  in  the  public 
record  on  October  27, 1987,  pursuant  to 
§  207.21  of  the  Commission's  rules  (19 
CFR  207.21). 

Hearing.— The  Commission  will  hold 
a  hearing  in  connection  with  this 
investigation  beginning  at  9:30  a.m.  on 
November  10, 1987,  at  the  U.S. 
International  Trade  Commission 
Building.  701  E  Street  NW..  Washington, 
DC.  Requests  to  appear  at  the  hearing 
should  be  filed  in  writing  with  the 
Secretary  of  the  Commission  not  later 
than  the  close  of  business  (5:15  p.m.)  on 
October  30,  1987.  All  persons  desiring  to 
appear  at  the  hearing  and  make  oral 
presentations  should  file  prehearing 
briefs  and  attend  a  prehearing 
conference  to  be  held  at  9:30  a.m.  on 
November  3, 1987.  in  room  117  of  the 
U.S.  International  Trade  Commission 
Building.  The  deadline  for  filing 
prehearing  briefs  is  .November  5. 1987, 

Testimony  at  the  public  hearing  is 
governed  by  §  207.23  of  the 
Commission's  rules  (19  CFR  207.23).  This 
rule  requires  that  testimony  be  limited  to 
a  nonconfidential  summar>'  and  analysis 
of  material  contained  in  prehearing 
briefs  and  to  information  not  available 
at  the  time  the  prehearing  brief  was 
submitted.  Any  written  materials 
submitted  at  the  hearing  must  be  filed  m 
accordance  with  the  procedures 
described  below  and  any  confidential 
materials  must  be  submitted  at  least 
three  (3)  working  days  prior  to  the 
hearing  (see  §  201.6[b)(2)  of  the 
commission's  rules  (19  CFR  201.6(b)(2))). 

Written  submissions. — All  legal 
arguments,  economic  analyses,  and 
factual  materials  relevant  to  the  public 
hearing  should  be  included  in  prehearing 
briefs  in  accordance  with  §  207.22  of  the 
Commission's  rules  (19  CFR  207.22). 
Posthearing  briefs  must  conform  with 
the  provisions  of  §  207.24  (19  CFR 
207.24)  and  must  be  submitted  not  later 
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than  the  close  of  business  on  November 
16.  1987.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a 
party  to  the  investigation  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigation  on  or  before  November  16, 
1987. 

A  signed  original  and  fourteen  (14) 

copies  of  each  submission  must  be  filed 
with  the  Secretary  to  the  Commission  in 
accordance  with  §  201.8  of  the 
Commission's  rules  (19  CFR  201.8).  All 
written  submissions  except  for 
confidential  business  data  will  be 
available  for  public  inspection  during 
regular  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretan,-  to  the 
Commission. 

Any  business  information  for  which 
confidential  treatment  is  desired  must 
be  submitted  separately.  The  envelope 
and  all  pages  of  such  submissions  must 
be  cleariy  labeled  "Confidential 
Business  Inform.ation."  Confidential 
submissions  and  requests  for 
confidential  treatment  must  conform 
with  the  requirements  of  §  201 .6  of  the 
Commission's  rules  (19  CVR  201,6). 

Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act  of 
1930.  title  VII,  This  notice'is  published 
pursuant  to  §  207,20  of  the  Commission's 
rules  (19  CFR  20". 20). 

By  order  of  the  Commission. 

Issued:  September  4.  1987 
Kenneth  R.  Mason, 
Secreta.-}: 
[PR  Doc.  87-20805  Filed  9-9-87;  8:45  am) 
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I  Investigation  No.  337-TA-190) 

Change  of  the  Commission 
Investigative  Attorney;  Certain 
Softballs  and  Polyurethane  Core 
Therefor 

Notice  is  hereby  given  that,  as  of  this 
date,  Steven  H.  Schwartz.  Esq.,  of  the 
Office  of  Unfair  Import  Investigations 
will  be  the  Commission  Investigative 
Attorney  in  the  above-cited 
investigation  instead  of  Deborah  S. 
Strauss,  Esq. 

The  Secretary  is  requested  to  publish 
this  Notice  in  the  Federal  Register. 

Dated:  September  4,  1987. 
Arthur  Wineburg, 

Dj  rector.  Office  of  Unfair  Import 

Investigations. 

[PR  Doc  8"-20806  Filed  9-9-87;  8:45  am) 
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[Inv.  No.  337-TA-274) 

Change  of  the  Commission 
Investigative  Attorney;  Certain  Toggle 
Clamps  for  Clamping,  Fixturing, 
Processing,  and  Orginal  Equipment 
Manufacturing 

Notice  IS  hereby  given  that,  as  of  this 
date,  David  A.  Guth.  Esq..  of  the  Office 
of  Unfair  Import  Investigations  will  be 
the  Commission  Investigative  Attorney 
in  the  above-cited  investigation  instead 
of  )uan  Cockbum.  Esq, 

The  Secretary  is  requested  to  publish 
this  Notice  in  the  Federal  Register. 

Dated:  September  4. 1987. 

Arthur  Winebiug, 

Director.  Office  of  Unfair  Import 
Investigations. 

[FR  Doc,  87-20807  Filed  9-9-87:  8:45  am) 

BILUNG  CODE    7020-OJ-ll 


Appointment  of  Individuals  to  Serve  as 
Members  of  Performance  Review 
Boards 

agency:  United  States  International 
T'dd*^  Commission. 

ACTION:  Appointment  of  Individuals  to 

Serve  as  members  of  Performance 
Review  Boards. 

EFFECTIVE  DATE:  September  10,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Terry  P.  McGowan.  Director  of 
Personnel,  US.  International  Trade 
Commission,  (202)  523-0182. 

SUPPLEMENTARY  INFORMATION:  The 

Chairman  of  the  U.S.  International 
Trade  Commission  has  appointed  the 
following  individuals  to  serve  on  the 
Commission's  Performance  Review 
Board  (PRB). 

Chairman  of  PRB:  Anne  E.  Brunsdale. 

Vice  Chairman 
Member:  Commissioner  Seeley  G. 

Lodwick 
Member:  Charles  W.  Ervin 
Member  Lorin  L.  Goodrich 
Member:  Eugene  A,  Rosengarden 
Member:  Lyn  M,  Schlitt 
Member:  John  W,  Suomela 
Member  Erland  H,  Heginbotham 

Notice  of  these  appointments  is  being 
published  in  the  Federal  Register 
pursuant  to  the  requirement  of  5  U.S.C. 
4314(c)(4). 

Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  our  TDD 
terminal  on  (202)  724-0002. 

By  order  of  the  Chairman. 
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Issuod:  Sepfembor  4, 1967. 
Kenneth  R.  Mason, 

SctTftary 

[FR  Doc  87-20808  Filed  9-9-87;  8:45  dm) 
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INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  310981 

Burlington  Norttiern  Railroad  Co.  and 
the  Atchison,  Topeka  and  Santa  Fe 
Railway  Co.;  Joint  Renewal  of 
Trackage  Rights  Exemption 

Burlington  .Northern  Railroad 
Company  (B\)  and  The  Atchison, 
Topeka  and  Santa  Fe  Railway  Company 
(.'\TSF)  have  agreed  to  renew  and 
modify  reciprocal  local  and  bridge 
tracl^age  rights  between  Denver  and 
Pueblo,  CO.  including:  (1)  The  ATSF  line 
between  the  southern  yard  limits  of  the 
Pueblo  Terminals  (joint  Line];  (2)  the  BN 
and  ATSF  Denver  Terminals  and  the  BN 
Denver  Consolidated  Facilities  of  the 
former  Colorado  and  Southern  Railway 
Company  and  the  Chicago.  Burlington 
and  Quincy  Railroad  Company:  (3) 
portions  of  the  BN  and  ATSF  terminals 
at  Pueblo;  (4)  portions  of  the  BN  and 
ATSF  Terminals  at  Colorado  Springs, 
CO:  and  [5]  the  Denver  and  Rio  Grande 
Western  Railroad  Company  [DRGW) 
rail  lines  and  properties  as  described  in 
the  1936  DRGVV-ATSF  Agreement,  as 
amended.  This  renewed  and  modified 
agreement,  the  BN-ATSF  1986  Joint-Line 
Agreement  (entered  [uly  31, 1986). 
replaces  the  BN-ATSF  1940  .Agreement 
approved  by  the  Commission  in  Finance 
Docket  No.  13017,  Atchison.  T  E^SF.  Ry. 
Co.  Operation.  244  I.C.C.  32  (1940). 
Dedication  of  rail  properties  by  DRGW 
was  approved  in  Finance  Docket  No. 
11450.  Atchison.  T.  1^  S.F.  Ry.  Co. 
OptTution.  221  I.C.C.  145  (1937).  See 
Finance  Docket  No.  13017,  Fourth 
Supplemental  Order  (not  printed), 
served  August  7, 1969.  The  trackage 
rights  transaction  was  consummated  on 
.August  18,  1987,  effective  September  1, 
1983  (the  date  the  1940  agreement 
technically  expired). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filmg  of  a 
petition  to  revoke  will  not  stay  the 
transaction. 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  will  be  protected 
pursuant  to  Norfolk  and  Western  Rv. 
Co.— Trackage  Rights— B.X.  354  LC.C. 
605  (1978).  as  modified  in  .Mendocino 


Coast  Ry..  Inc.—Lease  and  Operate,  360 
I.C.C.  653  (1980). > 

Dated:  September  1, 1987. 
By  the  Commission.  Jane  F.  Mackall 
Director.  Office  of  F*roceeding8. 

Norela  R.  McGee, 

Secretary. 

|FR  Doc  87-20627  Filed  9-9-87;  8:45  amj 
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[Finance  Docket  No.  31061] 
The  Straits  Corp.;  Exemption 

agency:  Interstate  Commerce 

Commission. 

action:  Notice  of  exemption. 

SUMMARY:  The  Commission  exempts 
from  prior  approval,  under  49  U.S.C. 
11343,  the  continuance  in  control  by  The 
Straits  Corporation  of  Detroit  and 
Mackinac  Railway  Company  and 
Central  Michigan  Railway  Company, 
subject  to  standard  labor  protective 
conditions.' 

DATES:  The  exemption  is  effective  on 
September  20, 1987. 

Petitions  to  reopen  must  be  filed  by 
September  30, 1987. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  31061  to: 

(1)  Office  of  the  Secretary.  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423 

(2)  Petitioners'  Representative:  Mark  M. 
Levin,  Suite  800. 1350  New  York 
Avenue  NW.,Washington.  DC  20005- 
4797. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  H.  Dettmar,  (202)  275-7245. 

(TDD  for  hearing  impaired:  (202)  275- 
1721). 

SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423,  or  call  (202)  289- 
4357  (assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  275-1721)  or  by  pickup 


'  The  Railway  Labor  Executives"  Association  and 
Itie  United  Tran»porlation  Union  have  filed  a 
request  for  labor  protection.  Since  this  transaction 
involves  an  exemption  from  49  U.S.C.  11343. 
whereby  the  imposition  of  labor  protective 
conditions  is  mandatory,  those  conditions  have 
been  routinely  imposed. 

'  The  decision  granting  this  exemption  also 
denies  a  petition  to  reopen  and  revoke  a  notice  of 
exemption  filed  in  Finance  Docket  Na  310S9, 
Central  Michigan  Railway  Company — Acquisition 
and  Operations-Certain  Lines  of  Crand  Trunk 
Western  Railroad  Company,  published  July  13, 1987, 
52  FR  26189. 
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from  TBI  in  Room  2229  at  Commission 
headquarters. 

Decided:  August  24, 1987. 

By  the  Commission.  Chairman  Gradison. 
Vice  Chairman  Lamboley.  Commissioners 
Sterrett,  Andre,  and  Simmons.  Vice  Chairman 
Lamboley  dissented  with  a  separate 
expression. 
Noreta  R.  McGee,       | 
Secretary. 

[FR  Doc.  87-20655  Filed  9-9-«7;  8:45  amJ 
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DEPARTMENT  OF  JUSTICE 

Settlement  Agreement  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act;  General  Motors  Corp.  et  al. 

In  accordance  with  Departmental 
Policy,  28  CFR  50.7.  38  FR  19029,  notice 
is  hereby  given  that  a  Consent  Decree  in 
United  States  v.  General  Motors 
Corporation,  et  al..  Civil  Action  No.  87- 
464,  was  lodged  with  the  United  States 
District  Court  for  the  District  of 
Delaware  September  3, 1987.  The 
Consent  Decree  concerns  cost  recovery 
and  clean-up  actions  at  the  Harvey  & 
Knotts  hazardous  waste  site  located  in 
New  Castle  County.  Delaware.  The 
complaint  in  this  action  alleges  that 
certain  parties,  including  General 
Motors  Corporation,  contributed  to  the 
contamination  of  the  site.  The  Consent 
Decree  provides  that  General  Motors 
Corporation  will  undertake  a  remedial 
program  to  abate  the  contamina;-nn  at 
the  site.  General  Motors  Corporation 
also  agrees  to  reimburse  uhe  United 
States  8979,688.08  for  costs  the  federal 
government  expended  in  regard  to  the 
site.  General  Motors  Corporation,  in 
addition,  agrees  to  pay  two-thirds  of  the 
future  costs  of  the  United  States  in 
regard  to  the  site.  Pursuant  to  a  schedule 
contained  in  the  Consent  Decree, 
General  Motors  Corporation  may 
request  reimbursement  from  the 
Hazardous  Waste  Superfund  for  one- 
third  of  its  costs  in  cleaning  up  the  site. 

Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Washington,  DC  20530  and  should  refer 
to  United  States  v.  Genera!  Motors 
Corporation,  et  a!..  D.J.  Ref.  No.  90-11-2- 
34A. 

The  Stipulation  for  Compromise 
Settlement  may  be  examined  at  the 
Office  of  the  United  States  Attorney, 
District  of  Delaware,  J.  Caleb  Boggs 
Federal  Building.  844  King  Street,  Room 
5110,  Wilmington.  Delaware  19801;  at 
the  Region  III  office  to  the 
Environmental  Protection  Agency,  841 
Chestnut  Street,  Philadelphia, 
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Pennsylvania  19107:  and  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division, 
Room  1515,  .Ninth  Street  and 
Pennsylvania  Avenue  NVV.,  Washington, 
DC.  20530.  A  copy  of  the  Stipulation  for 
Compromise  Settlement  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  Please 
enclose  a  certified  check  payable  to 
"Treasurer,  United  States  of  America" 
for  S4.00  (10  cents  per  page)  to  cover  the 
costs  of  copying. 
Roger  |.  Marzulla, 

Acting  Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 

|FR  Dor.  87-20736  Filed  9-9-67;  8:45  am) 

BILLING  CODE  4410-01-M 


Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Air  Act;  Berger  Industries, 
Inc. 

In  accordance  with  Departmental 
policy.  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  Consent  Decree 
and  Final  Judgment  in  United  States  v. 
Bender  Industries.  Inc..  Civil  Action  No. 
CV87-0011  (MAC),  has  been  lodged  with 
the  United  States  District  Court  for  the 
Eastern  District  of  New  York.  The 
complaint  filed  by  the  United  States 
alleged  that  Berger  Industries,  Inc. 
violated  the  Clean  Air  Act,  42  U.S.C. 
7401  et  seq.,  by  failing  to  comply  with 
applicable  provisions  of  the  New  York 
State  Implementation  Plan  ("SIP") 
pertaining  to  the  control  of  emissions  of 
volatile  organic  compound. 

The  proposed  Consent  Decree  and 
Final  Judgment  requires  Berger 
Industries.  Inc.  to  pay  a  civil  penalty  of 
$19,600  and  enjoins  Berger  Industries. 
Inc.  from  further  violations  of  the  Clean 
Air  Act. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree 
and  Final  Judgment.  Comments  should 
be  addressed  to  the  Assistant  Attorney 
General.  Land  and  .Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  Berger  Industries. 
Inc..  D.J.  Ref.  90-5-2-1-9,38. 

The  proposed  Consent  Decree  and 
Final  Judgment  may  be  examined  at  the 
office  of  the  United  Stales  Attorney. 
Eastern  District  of  New  York,  225 
Cadman  Plaza  East.  Brooklyn,  New- 
York  11201,  and  at  the  Office  of  Regional 
Counsel.  United  Stales  Environmental 
Protection  Agency.  Region  II,  26  Federal 
Plaza.  .New  York.  New  York  10278. 
Copies  of  the  Consent  Decree  and  Final 


Judgment  may  also  be  examined  at  the 
Environmental  Enforcement  Section, 
Land  and  .Natural  Resources  Division, 
Department  of  justice.  Room  1517.  .Ninth 
Street  and  Pennsvlvania  .^\enue,  NW., 
Washington,  DC  20530.  A  copy  of  the 
proposed  Consent  Decree  and  Final 
Judgment  may  be  obtained  in  person  or 
by  mail  from  the  Environmental 
Enforcement  Section.  Land  and  Natural 
Resources  Division,  Department  of 
Justice.  In  requesting  a  copy,  please 
refer  to  the  referenced  case  name  and 
D.J.  Ref.  number. 
Roger  J.  Marzulla, 

Acting  .Assistant  Attorney  General.  Land  and 
Satural  Resources  Division. 
[VR  Doc.  87-20739  Filed  9-9-87;  8:45  am] 
BILUNG  CODE  «410-01-»l 


Lodging  of  Consent  Decree  Pursuant 
to  Clean  Air  Act;  Zemco  Builders  et  aL 

In  accordance  with  departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  August  31, 1987,  a 
proposed  consent  decree  in  United 
States  r.  James  Zemlicka  d/b/a  Zemco 
Builders:  and  Terry  P.  Hanson,  C.  A.  No. 
87-1060.  was  lodged  with  the  United 
States  District  Court  for  the  District  of 
Idaho.  The  Complaint  filed  by  the 
United  States  alleged  violations  of  the 
Clean  Air  Act  and  the  .National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (.NESHAP)  for  asbestos  by 
both  defendants.  The  complaint  sought 
injunctive  relief  to  require  the 
defendants  to  comply  with  the  Clean  Air 
Act  and  the  .NESHAP  for  asbestos  and 
civil  penalties  for  past  violations.  The 
decree  requires  defendants  to  comply 
with  the  Clean  Air  Act  and  the  NESH.^P 
for  asbestos  in  the  future  and  imposes  a 
S12.000  civil  penalty  for  past  violations 
of  the  Act  and  standards. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  days  from 
the  date  of  this  publication,  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
.•\ssistant  Attornery  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  DC 
20530,  and  should  refer  to  United  States 
V.  James  Zemlicka  d/b/a  Zemco 
Builders:  and  Terry  P.  Hanson, 
Department  of  Justice  Reference  90-5-2- 
1-1042. 

The  proposed  consent  decree  mav  be 
examined  at  the  office  of  the  United 
States  .Attorney,  and  the  Region  X  Office 
of  550  W.  Fort  Street.  Boise.  Idaho,  and 
at  the  Region  X  Office  of  the 
Environmental  Protection  Agency.  1200 
6th  Avenue.  Seattle,  Washington  98101. 
Copies  of  the  proposed  consent  decree 
may  be  examined  at  the  En\  ironmental 


Enforcement  Section.  Land  and  Natural 
Resources  Division.  Department  of 
Justice,  Room  1517,  Ninth  Street  and 
Pennsylvania  Avenue.  NW., 
Washington.  DC.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  from  the  above 
address  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division, 
Department  of  Justice.  P.O.  Box  7611, 
Washington.  DC  20044.  When  requesting 
a  copy,  please  refer  to  United  States  v. 
James  Zemlicka  d/b/a  Zemco  Builders: 
and  Terry  P.  Hanson.  D.J.  Ref.  90-5-2-1- 
1042. 

Roger  J.  Marzulla, 

Acting  Assistant  Attorney  General  Land  and 
Natural  Resources  Division. 
[FR  Doc.  87-20737  filed  9-9-87:  8:45  am] 
BILLING  CODE  4410-01-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

lAtt  y  Gen.  Order  No.  1216-87J 

List  of  Pubiicaticns 

Pursuant  to  5  U.S.C.  552(a)(2),  each 
agency  is  required  to  maintain  and  make 
available  for  public  inspection  current 
indexes  to  the  agency's  materials 
relating  to  certain  final  opinions  and 
orders,  statements  of  policy  and 
interpretations,  and  administrative  staff 
manuals  and  instructions.  These  indexes 
are  required  to  be  published  at  quarterly 
or  more  frequent  intervals,  unless  the 
agency  determines  by  order  published  in 
the  Federal  Register  that  such 
publication  is  unnecessary  or 
impractical.  See  Atfy.  Gen.  Order  No. 
768-78,  43  FR  10447  (1978),  The  purpose 
of  this  order  is  to  comply  with  this 
requirement  of  the  Freedom  of 
Information  Act  by  providing  additions 
to  the  list  of  documents  that  are  not 
published  on  a  quarterly  basis. 

By  virtue  of  the  authority  vested  in  me 
by  28  U.S.C.  509  and  5  U.S'C.  301  and 
552,  it  is  hereby  ordered  as  follows: 

1.  It  is  determined  that  it  is 
unnecessary  and  impracticable  to 
publish  quarterly  or  more  frequently  the 
indexes  to  the  Department  of  justice 
materials  indicated  below.  This 
determination  is  made  because  (a)  there 
is  insufficient  interest  to  justify  such 
publication;  (b)  with  respect  to  some  of 
the  indexes  listed  continual  updating 
and  revision  is  required  to  reflect  the 
frequent  addition  of  materials;  (c)  with 
respect  to  other  indexes  changes  are  too 
infrequent  to  warrant  quarterly 
publication;  and  (d)  the  practical  utility 
of  the  indexes  does  not  warrant  such 
publication. 
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2.  Indexes  to  the  materials  listed 
b':';i)w  cdfi  be  inspected  at  the 
Department  of  lustice  Reading  Room, 
Room  1260.  10th  and  Pennsylvania 
Avenue,  N'W..  Washmgton.'oC  20530, 
except  that  there  are  separate  public 
reading  rooms  maintained  by  certain 
Departmental  organizations  at  other 
lora lions  as  noted  below.  With  respect 
to  those  materials  which  are  individual 
documents  and  not  part  of  a  series  of 
Similar  documents,  the  list  set  forth 
below,  together  with  the  headings  under 
which  such  materials  are  listed,  itself 
constitutes  an  index  to  such  materials, 
la  the  interests  of  facilitation  of  public 
avail, jbility  of  information,  the  list  set 
f>3i;h  below  has  been  prepared  with  a 
view  to  inclusiveness,  and  accordingly  it 
is  possible  that  a  few  of  the  documents 
or  portions  thereof  referred  to  below  are 
not  of  an  (a)(2)  character  or  are 
exen;p'ed  by  subsection  (b)  of  the  Act. 

(a)  Report  to  the  President  and  the 
Attorney  General  of  the  National 
Comm.ission  for  the  Review  of  Antitrust 
Laws  and  Procedures.  January  22,  1979; 
Volumes  I  and  11. 

(1))  Con^.pelition  in  the  Goal  Industry: 
Report  of  the  Department  of  Justice 
Pursuant  to  section  8  of  the  Federal  Coal 
Leasing  Amendments  Act  of  1976,  May, 
19"9:  .\ovember,  1980;  March,  1982; 
December.  19H2;  April,  1983;  March, 
l')tj4;  and  .March,  1905. 

(c)  Report  of  the  Department  of  Justice 
to  the  President  Concerning  the 
Gasoline  Shortage  of  1979.  July  1, 1980. 

{>]]  Research  Joint  Venture  Guide. 
November,  1980. 

(e)  Digest  of  Business  Reviews,  1968- 
1982.  May,  1983. 

(f)  Competition  in  the  Oil  Pipeline 
Industry;  A  Preliminary  Report.  May, 
1984. 

(g)  Antitrust  Merger  Guidelines.  June 
14,  1984. 

(h)  Antitrust  for  Small  Business.  A 
joint  report  with  the  Small  Business 
Administration  and  the  Federal  Trade 
Commission.  January,  1985. 

(i)  Vertical  Restraints  Guidelines. 
I:.nu,iry  23,1935, 

(j)  Digest  of  Business  Reviews,  1968- 
1984;  L'pd.ited  Index -^s.  September  13. 
198.1. 

(k)  Digest  of  Business  Reviews.  1985 
I'pdate.  .March  21,  1986. 

(i)  Oil  Pipeline  Deregulations;  Report 
of  the  U.S.  Department  of  Justice.  May, 
1986. 

Dale:  August  28, 1987, 
.Arnold  I.  Bums, 

Ai  Vi-;,'  Aftornpy  Cnneral. 

|FR  Doc.  87-20717  Filed  9-9-87;  8:45  amj 

BILLING  CODE  4410-01-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Recordkeeping/Reporting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

Background:  The  Department  of 
Labor,  in  carrying  out  its  responsibilities 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35).  considers  comments 
on  the  reporlirvg  and  recordkeeping 
requirements  that  will  affect  the  public. 

List  of  Recordkeeping/Reporting 
Requirements  Under  Review:  As 
necessary,  the  Department  of  Labor  will 
publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (0MB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

Each  entry  may  contain  the  following 
information; 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement. 

The  title  of  the  recordkeeping/ 
reporting  requirement. 

The  0MB  and  Agency  identification 
numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Who  will  be  required  to  or  asked  to 
report  or  keep  records. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements. 

The  number  of  forms  in  the  request  for 
approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 
Comments  and  Questions:  Copies  of 
the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Paul  E.  Larson,  telephone  (202)  523-6331. 
Comments  amd  questions  about  the 
items  on  this  hst  should  be  directed  to 
Mr.  Larson,  Office  of  Information 
Management,  U.S.  Department  of  Labor, 
200  Constitution  Avenue.  NW..  Room  N- 
1301,  Washington,  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn;  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/ 
PWBA/VETS),  Office  of  Management 


and  Budget,  Room  3208.  Washington,  DC 
20503  (Telephone  (202)  395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  a  recordkeeping/ 
reporting  requirement  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 


New  I 

Employment  and  Twining 
Administration 

Questionnaire  for  Compendium  of  Stale 

Unemployment  Insurance  Operations. 

Organizations  and  Relationships 
Annually 

State  or  local  governments 
53  respondents;  318  burden  hours;  no 

forms 

For  comparison,  analysis  and 
answering  inquiries,  UlS  needs  to  know 
how  the  53  State  Employment  Security 
Agencies  UI  system  operates  in  specific 
activity  areas,  links  with  other  programs 
and  how  UI  activity  areas  are  managed. 
No  reporting  mechanism  exists  with  this 
information  that  will  be  obtained  with 
this  questionnaire. 

Employment  and  Training 
Administration       j 

Fiscal  Year  1987  Unemployment 

Insurance  Program  Budget  Reduction 

Im.pact  Survey 
New;  no  forms 
One-time  survey 
53  respondents;  636  burden  hours;  no 

forms 

Questionnaire  is  a  tracking  device  for 
gathering  data  from  SES.Xs  whose  UI 
Financial/Ad.ministrative/Management 
programs  were  affected  by  FY  1987 
Congressional  budget  reductions.  The 
need  is  maintenance  of  current 
information  facilitating  making  up-to- 
date  assessments  of  reductions  impact, 
and  input  for  FY  1989  Administration 
considerations  of  budgetary  resources. 

Employment  and  Training 
Administration 

Survey  to  Evaluate  the  Impact  of  a 

Dislocated  Worker  Project 
Single-time 

Individuals  or  households 
2,400  respondents;  1.400  burden  hours; 

no  forms 

A  survey  is  to  be  conducted  among 
2,400  workers  dislocated  by  multiple 
plant  closings,  who  are  applying  for 
assistance  from  the  Metropolitan  Re- 
Employment  Project  of  St.  Louis. 
Applicants  will  be  randomly  assigned  to 
a  treatment  group  (receiving  services)  or 
the  control  group.  The  survey  will  gather 
benchmark  data  on  work  history  and 
wages.  A  follow-up  survey  18  months 
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later  will  gather  information  on  the 
effects  of  the  program. 

Bureau  of  Labor  Statistics 

December  1987  Agricultural  Work  Force 

Supplement — Supplement  to  CPS 
Biennally 

Individuals  and  households 
Survey  universe  is  71,000  households 
Respondent  burden  is  estimated  at 
approximately  1,550  hours 

The  purpose  of  this  survey  is  to  obtain 
from  the  agricultural  work  force  (hired 
farmworkers,  farmers,  and  unpaid 
farmworkers)  data  on  monthly  farm 
days  worked,  monthly  farm  earnings 
and  the  workers'  major  crop  or  livestock 
activity  during  the  year.  Migrant 
questions  are  asked  of  hired  farm 
workers  who  say  they  did  some  other 
hired  farm  work  in  different  localities. 
Data  will  be  used  by  the  U.S. 
Department  of  Labor  to  analyze  policy 
issues  relating  to  the  U.S.  farm  force. 

Employment  and  Training 
Administration 

Unemployment  Insurance  Quality 
Control  Alternative  Methods  Pilots 

No  forms 

One-time  pilot  study 

Individuals  or  households:  State  or  local 
governments:  Businesses  or  other  for- 
profit 

1,800  respondents;  1,000  hours;  no  forms 

This  pilot  project  is  designed  to  help 
the  Department  decide  how  best  to 
mcorporate  the  use  of  the  telephone  into 
the  investigative  process,  and  second  to 
provide  information  on  the  impact  of  the 
method  on  the  integrity  of  the  data 
collected. 

Revision 

Bureau  of  Labor  Statistics 

Occupational  Wage  Survey  Program 
1220-0007  BLS 

275138A.BLS2752A,BLS2752B, 

BLS2-53F.BLS2753G,552, 

BLS275AF.BLS2752C 
Annually:  biennially;  other 

State  or  local  governments;  business 
or  other  for-profit;  Federal  agencies  or 
employees:  non-profit  institutions:  small 
businesses  or  organizations. 

27,640  responses;  76,660  hours;  8  forms 

Occupational  wage  survey  data  ser\'e 
a  variety  of  uses,  including  wage 
administration,  negotiations,  mediation, 
plant  location  decisions,  and  genera! 
economic  analysis.  The  data  are  also 
used  in  the  administration  of  the  Federal 


Pay  Comparability  Act  of  1970  and  the 
Service  Contract  Act  of  1965. 

Extension 

Employment  and  Training 
Administration 

Claims  and  Payment  Activities 
1205-0010;  ETA  5159 
Monthly 

State  or  local  governments 
53  respondents:  1,836  burden  hours;  1 
form 

Measures  workload  and  provides 

quantitative  measurement  foi  budget 
estimates,  administrative  planning  and 
program  evaluation:  main  vehicle  for 
accounting  to  public. 

Mine  Safety  and  Health  Administration 

Training  Plan  Regulations 

121&-0009 

On  occasion 

Businesses  or  other  for  profit;  small 

businesses  or  organizations 
1.229  respondents;  9,832  hours 

Requires  coal  and  metal  and  nonmetal 
mine  operators  to  submit  to  MSHA  for 
approval  plans  containing  programs  for 
training  new  miners,  training  newly- 
employed  experienced  miners,  training 
miners  for  new  tasks,  annual  refresher 
training,  and  hazard  training. 

Reinstatement 

Occupational  Safety  and  Health 
Administration 

Hazard  Communication,  OSHA 

245,1218-0072 
OSHA  174 

Recordkeeping:  On  occasion 
Businesses  and  other  for-profit;  Federal 

agencies  or  employees:  Small 

businesses  or  organizations. 
3.892.371  respondents:  34.780,000  burden 

hours;  1  form 

The  Hazard  Communication  Standard 
requires  all  employers  to  establish 
hazard  communication  programs  to 
transmit  information  on  the  hazards 
associated  with  chemicals  to  their 
employees  by  means  of  container  labels, 
material  safety  data  sheets  and  training 
programs.  This  action  will  reduce  the 
incidence  of  chemical  related  illness  and 
injury  in  American  workplaces. 

Signed  at  Washington.  DC  this  3rd  day  of 

September.  1987. 

Paul  E.  Larson, 

Departmental  Clearance  Officer. 

[FR  Doc  87-20701  Filed  9-9-87:  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

I  Release  No.  34-24875;  File  No.  SR-MSRB- 
87-101 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  the 
Municipal  Securities  Rulemaking  Board 
Relating  to  CUSIP  Numbers 

Pursuant  to  section  19ib)(l)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(bj(l).  notice  is  hereby  given 
that  on  August  26.  1987.  the  Municipal 
Securities  Rulemaking  Board  (  "Board") 
filed  with  the  Securities  and  Exchange 
Commission  a  proposed  rule  change  as 
described  in  Items  I,  II,  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  th:s  notice  to 
solicit  comments  on  the  proposed  rule 
change  from,  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Municipal  Securities  Rulemaking 
Board  ("Board")  is  filing  an  amendment 
to  Board  rule  G-34  on  CUSIP  numbers 
and  dissemination  of  initial  trade  date 
information  (hereafter  referred  to  as 
"the  proposed  rule  change").  The 
proposed  rule  change  would  require 
dealers  to  apply  for  new  CUSIP  numbers 
for  secondary  market  municipal 
securities  if  the  CUSIP  number  assigned 
to  the  securities  no  longer  designates  a 
single,  fully  fungible  group  of  securities. 
The  full  text  of  the  proposed  rule  change 
is  available  for  inspection  and  copying 
at  the  Commission's  Public  Reference 
Room  and  at  the  offices  of  the  Board. 

II.  Self-Regulator>  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 

Change 

(a)  Rule  G-34  requires  dealers  to 

apply  to  the  Board  or  its  designee  for 
CUSIP  num.bers  for  fiew  issues  of 
municipal  securities  and  to  apply  for 
new  CUSIP  numbers  for  secondary 
market  municipal  securities  in  two 
circumstances.  Section  (a)  states  that,  if 
a  new  issue  will  be  used  to  refund  a 
maturity  of  an  outstanding  issue  to  more 
than  one  date  or  price,  the  underwriter 
of  the  new  issue  must  apply  for  new 
CUSIP  numbers  for  the  outstanding 
issue.  Section  (b)  requires  dealers  that 
arrange  for  an  enhancement  of  the 
security  or  source  of  payment  for  part  of 
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n  m.iturity  of  an  outstanding  issue  [e.^., 
bond  iiTiurcinne  or  a  put  option)  to  apply 
for  now  CLSIP  numbers  for  that  portion 
of  the  maiurily.  New  CUSIP  numbers  are 
rfquired  in  these  cases  because  the 
CI 'SIP  number  orginally  assigned  to  the 
maturity  no  longer  designates  securities 
that  are  interchangeable  in  the  market, 
i.e.,  securities  that  are  fungible. 

Recently,  the  Board  h,is  been  made 
aware  of  other  circumstances,  not 
specifically  addressed  by  rule  G-34,  that 
may  cause  secondary  market  securities 
previously  having  identical  features  no 
longer  to  be  fungible.  For  e.xatnple,  some 
is.sues  of  municipal  securities  have 
provisions  that  allow  portions  of  the 
issue  to  be  remarketed  after  a  put  date 
as  different  groups  of  securities,  subject 
to  different  put  options.  In  other  cases,  a 
transferable  secondary  market  security 
enhancement  for  portions  of  a  maturity 
m.iy  be  arranged  by  an  investor,  rather 
than  a  dealer,  and  thus  not  covered 
under  rule  G-34|b). 

The  proposed  rule  change  would 
require  dealers  to  apply  for  new  CUSIP 
numbers  in  connection  with  the  sale  or 
oifering  of  any  secondary  market 
municipal  securities  if  the  CUSIP 
number  assigned  no  longer  designates  a 
group  of  securities  that  are  identical 
with  respect  to  certain  features.  These 
features  are  those  included  in  the  eight 
items  of  information,  listed  in  rule  G- 
34(a)(il(A].  that  must  be  supplied  to 
obtain  the  assignment  of  CUSIP 
numbers  for  new  issues.  They  are: 

(1)  Complete  name  of  issue  and  series 
designation,  if  any; 

1^)  Interest  rate(s)  and  maturity 
date(s): 

(3)  Dated  date; 

(4)  Type  of  issue  [e.g..  general 
obligation,  limited  tax  or  revenue); 

(.5)  Type  of  revenue,  if  the  issue  is  a 
ri'\enue  issue; 

(b)  Details  of  all  redemption 
provisions; 

(7)  .Name  of  any  company  or  other 
person  in  addition  to  the  issuer 
obligated,  directly  or  indirectly,  with 
respect  to  the  debt  service  on  all  or  part 
of  the  issue;  and 

(3)  Any  distinction(s)  in  the  security 
or  source  of  payment  of  the  debt  service 
on  the  issue. 

If  new  CUSIP  numbers  are  needed, 
the  proposed  rule  change  would  require 
the  dealer  to  apply  to  the  Board  or  its 
designee  (currently  the  CUSIP  Service 
Bureau),  and  to  provide  the  CUSIP 
number  previously  assigned  to  the 
securities  and  other  information 
necessary  to  ensure  appropriate  CUSIP 
number  assignment  to  the  secondary 
market  securities.  The  proposed  rule 
change  would  require  dealers  to  apply 
for  new  CUSIP  numbers  onlv  if  the 


secondary  market  securities  are  eligible 
for  new  CUSIP  number  assignment. 

Dealers  and  the  automated  clearance 
and  settlement  systems  depend  upon 
CUSIP  numbers  to  identify  municipal 
securiteis  and  the  usefulness  of  the 
CUSIP  numbering  system  to  identify 
securities  is  deiminished  if  the  same 
CUSIP  number  is  assigned  to  two  or 
more  types  of  securities  having  different 
features.  The  Board  believes  that  the 
proposed  rule  change  is  necessary  to 
ensure  that  each  CUSIP  number 
assigned  to  secondary  market  securities 
designates  a  single,  fully  fungible  group 
of  securities. 

(b)  The  proposed  rule  change  is 
adopted  pursuant  to  section  15B(b)(2)tC) 
of  the  Securities  Exchange  Act  ("the 
Act")  which  aothorizes  the  Board  to 
adopt  rules; 

designed  to  .  .  .  foster  cooperation  and 
coordination  with  persons  engaged  in  .  .  . 
clearing,  settling,  processing  information  with 
respect  to,  and  facilitating  transactions  in 
municipal  securities,  to  remove  impediments 
to  and  perfect  the  mechanism  of  a  free  and 
open  market  in  fnunicipal  securities  and,  in 
general,  to  protect  investors  and  the  public 
interest. 

The  proposed  rule  change  would 
ensure  accurate  and  efficient 
identification  of  municipal  securities  by 
CUSIP  numbers  when  such  securities 
are  altered  in  the  secondary  market  and 
therefore  is  consistent  with  the  purposes 
of  the  Act.  Because  CUSIP  numbers  are 
necessary  for  the  inclusion  of  municipal 
securities  in  automated  clearance 
systems,  the  proposed  rule  change  also 
is  consistent  with  section  17A  of  the 
Act,  which  mandates  the  creation  of  a 
national  clearing  system  for  securities 
transactions. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Board  believes  that  the  proposed 
rule  change  would  impose  no  burden  on 
competition  since  it  would  apply 
uniformly  to  all  brokers,  dealers  and 
municipal  securities  dealers. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  Board  solicited  comments  on  the 
proposed  rule  change  in  an  exposure 
draft  published  in  March  1987,  Thp 
Board  received  four  comment  le  i 

the  exposure  draft  and  one  oral 
comment.  Three  of  the  commentators 
supported  the  proposed  rale  change 
without  change  and  noted  that  it  would 
facilitate  the  identification  of  municipal 
securities  in  the  secondary  market. 

Two  commentators,  while  not 
opposing  the  proposed  rule  change. 


suggested  that  the  Board  limit  it  to 
secondary  market  securities  that  will  be 
in  existence  for  a  specified  minimum 
time  period.  One  of  the  commentators 
noted  that  certain  types  of  municipal 
securities  have  a  nominal  long-term 
maturity,  but  are  remarketed  with  short 
mandatory  tender  periods,  individually 
set  through  negotiations  with  customers. 
This  commentator  suggested  that  new 
CUSIP  numbers  would  not  be 
appropriate  for  such  remarketed 
securities.  The  Board  has  determined 
that  it  is  appropriate  to  rely  on  the 
CUSIP  Service  Bureau  to  set  standards 
of  eligibility  for  municipal  securities  and 
the  Service  Bureau  has  stated  that 
remarketed  securities  in  which  the 
mandatory  tender  periods  are 
negotiated  individually  with  customers 
are  ineligible  for  new  CUSIP  number 
assignment  in  the  secondary  market. 

One  commentator  suggested  that  the 
entity  responsible  for  causing  a 
modification  of  the  features  of 
secondary  market  municipal  securities, 
rather  than  the  dealer  offering  or  selling 
the  securities,  shouid  be  responsible  for 
obtaining  new  CUSIP  numbers.  The 
Board,  however,  does  not  have  authority 
to  adopt  rules  that  would  require 
entities  other  than  dealers  to  obtain 
CUSIP  numbers  for  municipal  securities, 
and  believes  that  the  proposed  rule 
change  generally  will  not  place  a  burden 
on  dealers  that  are  not  participating  in  a 
program  to  modify  the  features  of  an 
issue. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will; 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  subm.issions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments. 
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all  written  statements  with  respect  to 

the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  al!  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
.•\!!  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  October  1. 1987. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  September  3.  1987. 
lonathan  G.  Katz, 
Secretary. 
[FR  Doc.  87-20796  Filed  9-9-87;  8:45  am) 
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(Release  No.  34-24876;  File  No.  SR-PSE- 
87-241 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  the  Pacific 
Stock  Exchange,  Inc.;  Relating  to 
Termination  of  Technology  Index 
Options  Trading 

Pursuant  to  section  19(b)  (1)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  78s(b)  (1),  notice  is  hereby  given 
that  on  August  20, 1987.  the  Pacific  Stock 
Exchange  Incorporated  ("PSE"  or  the 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Comm.ission  is 
publishing  this  notice  to  solicit 
com.ments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE.  pursuant  to  Rule  19b-4  of  the 
Securities  Exchange  Act  of  19,34  ("Act"), 
hereby  proposes  to  delete  its  Rule  XXI, 
section  3(j).  (Brackets  indicate  language 
to  be  deleted.) 

Rule  XXI— Index  Options 

Designation  of  the  Index 

Sec.  3(a)  through  3(i).  No  change. 

((j).  For  purposes  of  this  Rule,  the  PSE 
Technology  Index  shall  be  considered  a 
broad  based  Index.) 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  sections  (A),  (B)  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 

(A).  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

The  Exchange  has  determined  to 
cease  to  permit  the  trading  of  options  on 
the  PSE  Technology  Index  once  the 
current  open  interest  has  been  closed 
through  trading  or  expiration.  As  a 
result,  the  Exchange  is  deleting 
reference  to  the  product  in  its  Rules.  To 
continue  the  reference  to  the  product 
may  cause  investor  confusion. 

As  a  result,  the  Exchange  believes 
that  this  proposed  amendment  is 
specifically  consistent  with  section  6(b) 
(5)  of  the  Act  in  that  it  will  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulation,  clearing, 
settling  and  processing  information  with 
respect  to  the  market  and  will  protect 
investors  and  the  public  interest. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competion 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  imposes  a 
burden  on  competiton. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received, 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  .Action 

Within  35  days  of  the  date  of  the 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period:  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding;  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change:  or 


(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Soiicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW„  Washington,  DC 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned,  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  October  1. 1987. 

For  the  Commission  by  the  Division  of 
Marketing  Regulation,  pursuant  to  delegated 
authority. 

Dated:  September  3. 1987. 
Jonathan  C   Katz, 
Secretary. 
[FR  Doc.  87-20797  Filed  9-9-87;  8:45  am] 
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[Release  No.  IC-15963;  File  No.  812-6584] 
Application;  Computer  Memories  Inc. 

agency:  Securities  and  Exchange 
Commission  ( 'SEC"). 

action:  Notice  of  Application  for  a 
Temporary  Order  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

Applicant:  Computer  Memories 
Incorporated  ("Applicant"). 

Relevant  Sections:  Amended  order 
requested  pursuant  to  section  6(c) 
exempting  Applicant  from  all  provisions 
of  the  1940  Act. 

Summary  of  Application:  Applicant 
seeks  an  amended  order  exempting  it 
from  all  provisions  of  the  1940  Act 
during  the  period  ending  October  31, 
1987. 

Filing  Dales:  Applicant's  original 
application  was  filed  December  31, 1986, 
and  amended  on  April  9  and  27, 1987, 
and  an  order  granting  the  application 
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was  issued  on  May  27, 1987  (Investment 
Company  Act  Release  .\o.  15756).  The 
amendments  to  which  this  notice  relates 
v\  ere  filed  on  August  6  and  September  1, 
1987. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  requested 
exemption  will  be  granted.  Any 
interested  person  may  request  a  hearing 
on  this  amended  application,  or  ask  to 
be  notified  if  a  hearing  is  ordered.  Any 
rt  quests  must  be  received  by  the  SEC  by 
TtM  p.m..  on  September  28.  1987. 
Request  a  hearing  in  writing,  giving  the 
nature  of  your  interest,  the  reason  for 
the  request,  and  the  issues  you  contest. 
Serve  the  Applicant  with  the  request 
either  personally  or  by  mail,  and  also 
send  it  to  the  Secretary  of  the  SEC, 
along  with  proof  of  service  by  affidavit, 
or,  in  the  case  of  an  attorney-at-law,  by 
certificate.  Request  notification  of  the 
(.'ate  of  a  hearing  by  writing  to  the 
Set  retary  of  the  SEC. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Strt-et  \VV..  Washington,  DC  20549. 
C:omputer  Memories  Incorporated.  9811 
Independence  Avenue.  Chatsworth, 
C^alifornia  91311.  Attention:  President 
and  Chairman  of  the  Board;  with  a  copy 
h^  Wilson,  Sonsini.  Goodrich  &  Rosati, 
1  wo  Palo  Alto  Square,  Suite  900,  Palo 
Alto.  California  94306.  Attention; 
Dougl.is  K.  Collom.  Esq. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  C.  Mira.  Staff  Attorney  (202) 
272-3033.  or  Brian  R.  Thompson,  Special 
c;ounsel  (202]  272-3016.  (Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION: 
Following  is  a  summary  of  the  amended 
application.  The  complete  amended 
application  is  available  for  a  fee  from 
either  the  SECs  public  reference  branch 
in  person,  or  the  SECs  commercial 
copier  (telephone  no.  800-231-3282;  in 
Maryland.  301-258-4300). 

Applicant's  Representations 

1.  Applicant  was  exempted  from  all 
provisions  of  the  1940  Act  based  upon 
its  intent  to  acquire  Hemdaie  Film 
Corporation  ("Hemdaie")  and  thereby 
cease  to  be  an  investment  company 
under  either  section  3(a)(1)  or  3(a)(3)  of 
the  1940  Act.  Thereafter,  Applicant  was 
unable  to  consumate  such  transaction 
\Mthin  the  time  frame  originally 
contemplated  and,  thus,  requests 
additional,  temporary  exempti\e  relief 
for  the  purpose  of  completing  the 
acquisition  without  being  subject  to  the 
provisions  of  the  1940  Act.  Applicant 
has  incorporated  by  reference  the 
information  contained  in  its  original 
application  filed  December  31,  1986,  as 
amended  Apnl  9  and  April  27,  1987, 
which  was  the  basis  for  temporarily 


exempting  Applicant  from  all  provisions 
of  the  1940  Act.  The  prior  order  granting 
such  exemptive  relief  expired  on  August 
14,1987. 

2.  Applicant  states  that  on  July  31, 
1987,  an  agreement  and  plan  of 
reorganization  ("Reorganization 
Agreement")  was  entered  into  among 
the  Applicant,  Hemdaie.  Hemdaie 
Holdings.  Ltd.  ("HHL"),  and  Derek 
Gibson.  Pursuant  to  the  Reorganization 
Agreement,  each  share  of  Hemdaie  will 
be  exchanged  for  shares  of  the 
Applicant's  Common  Stock 
("Exchange")  and  Hemdaie  will  thereby 
become  a  wholly-owned  subsidiary  of 
the  Applicant.  Preliminary  proxy 
materials  relating  to  the  Elxchange 
pursuant  to  Rule  14a-6(a)  of  the 
Securities  E.xchange  Act  of  1934  have 
been  filed  with  the  SEC,  in  anticipation 
of  soliciting  the  approval  of  Applicant's 
shareholders. 

3.  Upon  completion  of  the  Exchange, 
the  combined  companies  will  continue 
the  business  presently  conducted  by 
Hemdaie.  Based  on  the  pro  forma 
balance  sheet  of  the  combined 
companies  reflecting  the  Exchange,  the 
investment  securities  of  the  combined 
companies  will  represent  a  nominal 
percentage  of  the  total  assets  (exclusive 
of  cash  items)  of  the  combined 
companies.  Accordingly,  the  Exchange 
will  relieve  Applicant  of  any  literal  or 
perceived  investment  company  status 
under  the  1940  Act. 

4.  Applicant  states  that  its  inability  to 
conclude  its  acquisition  of  Hemdaie  by 
such  date  was  due  to  factors  beyond  its 
control.  The  principal  factors  in  this 
regard  included  (i)  settlement  of  a  class 
action  securities  litigation  against  the 
Applicant  and  related  parties;  (ii) 
difficulties  in  providing  comfort  to  HHL, 
a  located  in.  and  subject  to  the  tax  laws 
of,  the  United  Kingdom  concerning  the 
tax  consequences  of  the  acquisition 
under  English  law;  and  (iii)  efforts  of  the 
Applicant  and  its  representatives  to 
conclude  an  extensive  due  diligence 
investigation  of  Hemdaie. 

5.  Applicant  believes  that  the  period 
ending  October  31, 1987,  will  provide  an 
ndequate  amount  of  time  to  conclude  its 
acquisition  of  Hemdaie  pursuant  to  the 
Reorganization  Agreement. 

Condition  To  Order:  If  the  requested 
exemptive  order  is  granted.  Applicant 
agrees  to  the  following  condition: 

1.  Pending  completion  of  the 
acquisition  as  contemplated  in  the 
Reorganization  Agreement.  Applicant 
will  refrain  from  the  business  of 
investing,  reinvesting,  owning,  holding 
or  trading  in  securities  for  speculative 
purposes. 


For  the  SEC.  by  the  Division  of  Investment 
Management  pursuant  to  delegated 
authority. 

Dated:  September  3,  1987. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  87-20798  Filed  9-9-87;  8:45  amj 
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(Release  No.  35-244551 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act") 

September  3, 1987.   , 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application(s)  and/or  declaration(sJ  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendment(s)  thereto  is/are 
available  for  pubhc  inspection  through 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration{s) 
should  submit  their  views  in  wnting  by 
September  28, 1987  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a  copy 
on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  addresses  specified 
below.  Proof  of  service  (by  affidavit  or. 
in  case  of  an  attorney  at  law.  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing. 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s).  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

Columbia  Fuel,  Inc..  et  al  (70-6688) 

Alabama  Power  Company 
("Alabama"),  an  electric  utility 
subsidiary  company  of  The  Southern 
Company,  a  registered  holding  company, 
and  Alabama's  subsidiary  company, 
Columbia  Fuels.  Inc.  ("Columbia"),  both 
located  at  600  .\orth  18th  Street, 
Birmingham,  Alabama  35291  have  filed  a 
post-effective  amendment  to  their 
application-declaration  pursuant  to 
sections  6(a),  7,  9(a),  and  10  of  the  Act. 

By  prior  Commission  orders  in  this 
matter,  Alabama  was  authorized  to 
acquire  the  capital  stock  of  Columbia,  a 
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special  purpose  subsidiary  organized  to 
finance  the  nuclear  fuel  requirements  of 
Alabama's  Farley  Nuclear  Plant,  and 
Columbia  was  authorized  to  enter  into 
two  credit  agreements  with  Credit 
Suisse  and  Bank  of  America  for  credit 
lines  of  up  to  S30  million  and  SlOO 
million,  respectively,  (HCAR  Nos.  22786 
and  23047,  December  20. 1982  and 
August  31,  1983).  Columbia  now 
proposes  to  increase  the  credit 
arrangement  with  Credit  Suisse  by  up  to 
S20  million.  Under  the  amended  Credit 
Agreement,  Credit  Suisse  will  provide 
credit  of  up  to  S50  million  to  Columbia 
through  (i)  the  issuance  of  an 
irrevocable  letter  of  credit  ("Letter  of 
Credit")  in  support  of  the  contemplated 
issuance  by  Columbia  of  its  commercial 
paper  and  (li)  direct  loans  to  Columbia 
against  the  issuance  and  delivery  by 
Columbia  of  its  promissory  notes. 

Allegheny  Power  System,  Inc.  (70-7420) 

Allegheny  Power  System,  Inc. 
("Allegheny"),  320  Park  Avenue,  New 
York,  New  York  10022.  a  registered 
holding  company,  has  filed  an 
application  pursuant  to  section  6(b)  of 
the  Act  and  Rule  50(a)(5)  thereunder, 

Allegheny  seeks  to  issue  and  sell 
through  September  30,  1989  up  to  SllO 
million  of  bank  notes  and  commercial 
paper.  This  amount  will  include  any 
short-term  debt  presently  outstanding. 

Each  bank  note  will  be  dated  as  of  the 
date  of  the  borrowing  which  it 
evidences,  will  mature  not  more  than 
270  days  after  the  date  of  issuance  or 
renewal  thereof,  and  will  bear  interest 
at  no  greater  than  the  then  current  prime 
commercial  credit  or  equivalent  interest 
rate  of  the  bank  at  which  the  borrowing 
is  made.  The  commercial  paper  will 
have  varying  maturities,  none  more  than 
270  days.  The  notes  will  be  sold  directly 
to  dealers  at  a  discount  not  in  excess  of 
the  discount  rate  per  annum  prevailing 
at  time  of  issuance  for  commercial  paper 
of  comparable  quality  and  of  the 
particular  maturity  sold  by  issuers  to 
dealers  in  commercial  paper. 

Allegheny  requests  authorization  to 
issue  and  sell  the  commercial  paper 
pursuant  to  an  exception  from  the 
competitive  bidding  requirements  of 
Rule  50  pursuant  to  Rule  50(a)(5), 

The  Southern  Company  (70-7427) 

The  Southern  Company  ("Southern"), 
a  registered  holding  company,  64 
Perimeter  Center  East,  Atlanta,  Georgia 
30346,  and  its  subsidiaries,  Alabama 
Power  Company.  600  North  18th  Street, 
Birmingham,  Alabama  35291,  Georgia 
Power  Company,  333  Piedmont  Avenue, 
NE.,  Atlanta,  Georgia  30308,  Gulf  Power 
Company,  500  Bayfront  Parkway, 
Pensacola,  Florida  32501,  Mississippi 
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Power  Company.  2992  West  Beach. 
Gulfport,  Mississippi  39501,  Southern 
Company  Services,  Inc.,  800  Shades 
Creek  Parkway,  Birmingham,  Alabama 
35202,  Southern  Electric  Generating 
Company.  600  North  18th  Street, 
Birmingham,  Alabama  35291,  Southern 
Electric  International,  Inc..  100  Ashford 
Center  .North,  Atlanta,  Georgia  30338, 
have  filed  an  application-declaration 
pursuant  to  section  6(a)  and  7,  9(a)  and 
10  of  the  Act  and  Rule  50(a)(5) 
thereunder. 

Southern  proposes  to  issue  up  to 
S6.000.000  in  value  of  its  authorized  but 
unissued  shares  of  common  stock,  par 
value  S5  per  share,  to  fund  The  Southern 
Company  system's  employee  stock 
ownership  plan  ('the  plan").  Southern 
will  apply  the  proceeds  of  the  sale  to 
further  equity  investments  as  authorized 
by  the  Commission  in  File  No.  70-7340 
and  as  may  be  hereafter  authorized  and 
for  other  corporate  purposes.  Cash 
contributions  to  the  plan  may  also  be 
invested  in  Southern's  common  stock 
through  open  market  purchases  or 
private  purchases  from  parties  other 
than  Southern. 

Southern  requests  an  exception  from 
competitive  bidding  requirements 
pursuant  to  Rule  50(a)(5).  Southern 
states  that  the  purchase  price  per  share 
of  additional  common  stock  acquired 
from  Southern  by  the  plan  with  cash 
contributions  shall  be  the  fair  market 
value  as  of  the  date  of  acquisition. 

EL'A  Service  Corporation  (70-7428) 

EUA  Service  Corporation  ("EUA 
Service"),  P.O.  Box  2333,  Boston, 
Massachusetts  02107,  A  subsidiary  of 
Eastern  Utilities  Associates,  a  registered 
holding  company,  has  filed  an 
application  pursuant  to  section  6(b)  of 
the  Act  and  Rule  50(a)(5)  thereunder. 

EUA  Service  proposes  to  issue  and 
sell  up  to  820,000,000  aggregate  principal 
amount  of  secured  or  unsecured  notes 
maturing  in  not  less  than  5  nor  more 
than  25  years  to  one  or  more 
institutional  investors. 

EUA  Service  seeks  an  exception  from 
the  competitive  bidding  requirements  of 
Rule  50  pursuant  to  Rule  50(a)(5)  to  issue 
and  sell  the  notes  on  a  negotiated  basis. 
EUA  states  that  the  company  is 
unknown  in  the  financial  community 
and  that  the  size  of  the  offering  makes  it 
unlikely  that  prospective  purchasers 
would  be  willing  to  do  the  necessary 
preparatory  work  for  competitive 
bidding  given  the  uncertain  result  of  the 
bidding.  EUA  may  proceed  to  negotiate 
the  terms  of  the  proposed  notes. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  lo 
delegated  authority. 
)onathan  G.  Katz. 
Secretory. 

IFR  Doc  8--20r99  Filed  9-9-87;  8:45  am) 
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[Rel.  No.  IC-15964.  812-6701] 

Apphcation;  The  Stanger  Partnership 
Fund,  LP. 

Ddte:  September  3, 1987. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

Applicant:  Stanger  Partnership  Fund. 
LP.  (the  "Partnership"). 

Relevant  1940  Act  Sections: 
Exemption  requested  under  section  6(c) 
of  the  1940  Act  from  certain  provisions 
of  section  2(a)(19)  of  the  1940  Act. 

Summary  of  Application:  The 
Partnership  seeks  an  order  determining 
that  the  independent  general  partners  of 
the  Partnership  are  not  "interested 
persons"  of  the  Partnership  solely  by 
reason  of  being  general  partners  thereof. 

Filing  Date:  The  application  was  filed 
on  May  1, 1987  and  amended  on  August 
18. 1987. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  Application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
Application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5;30  p.m.  on 
September  28, 1987.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit,  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NU  .,  Washington,  DC  20549.  The 
Partnership,  1129  Broad  Street, 
Shrewsbury.  New  Jerspy.  0"701. 

FOR  FURTHER  INFORMATION  CONTACT: 

Curtis  R.  Milliard,  Special  Counsel  (202) 
272-3030  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation], 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
Application;  the  complete  Application  is 
available  for  a  fee  from  either  the 
Commission's  Public  Reference  Branch 
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in  pefson.  or  the  Commission's 
cummercidi  copier  (800)  231-3282  (in 
Maryland  (301)  258-4300). 

Applicant  s  Representations 

1.  The  Partnership  is  a  newly  formed 
Delaware  limited  partnership  and  will 
be  governed  by  an  .'\grecment  of  Limited 
Partnership  (the  "Partnership 
.Agreement").  The  investment  objectives 
of  the  Partnership  will  be  to  seek  a  high 
current  yield  and  long-term  capital 
appreciation  by  investing  primarily  in  a 
diversified  portfolio  of  securities  of 
publicly-traded  limited  partnerships, 
commonly  referred  to  as  master  limited 
partnerships.  The  Partnership  will  also 
invest  up  to  20%  of  its  assets  in 
securities  of  limited  partnerships  that 
iiie  not  readily  marketable. 

2.  The  Partnership  has  filed  a 
rrgistration  statement  under  the 
Securities  Act  of  1933,  as  amended,  on 
Form  N-2  with  respect  to  a  proposed 
public  offering  of  units  of  limited 
partnership  interests  ("Shares"'). 

3.  The  general  partners  of  the 
Partnership  (the  "General  Partners") 
will  consist  of  a  managing  general 
partner  (the  "Managing  General 
Partner")  and  individual  general 
partners  (the  "Individual  General 
Partners ').  The  Managing  General 
Partner  will  be  responsible  for  certain 
administrative  responsibilities  on  behalf 
of  the  Partnership,  subject  to  the 
supervision  of  the  Individual  General 
Partners.  The  initial  Managing  General 
Partner  to  the  Partnership  will  also  be 
the  Partnership's  initial  investment 

ad  vigor. 

4.  The  Partnership  Agreement 
provides  that  after  the  initial  public 
offering  of  Shares,  the  number  of 
Individual  General  Partners  will  be 
fixed  from  time  to  time  by  the  Individual 
General  Partners  then  in  office,  but  such 
number  may  not  be  less  than  three  or 
more  than  nine.  Initially,  there  will  be 
four  Individual  General  Partners,  who 
will  include  the  Independent  General 
Partners  (individuals  who  are  not 
'interested  persons  "  of  the  Partnership 
within  the  meaning  of  the  1940  Act  other 
than  by  virtue  of  being  a  General 
Partner  of  the  Partnership)  and  one 
General  Partner  who  is  an  individual 
and  an  affiliated  person  of  the 
Partnership's  Managing  General  Partner. 
If  at  any  time  the  number  of 
Independent  General  Partners  is  less 
than  the  number  of  Independent  General 
Partners  required  by  the  1940  Act, 
within  90  days  therafter  specified  action 
shall  be  taken  to  restore  the  number  of 
Independent  General  Partners  to  the 
number  required  by  the  1940  Act.  The 
Partnership  Agreement  will  also  provide 
that  the  Independent  General  Partners 


may  be  removed  either  (i)  for  cause  by 
the  action  of  two-thirds  of  the  remaining 
Individual  General  Partners  or  (ii)  by  the 
Consent  of  at  least  80%  in  Interest  of  the 
Limited  Partners.  The  Managing  General 
Partner  may  be  removed  either  (i)  by  a 
majority  vote  of  the  Independent 
General  Partners  or  (ii)  by  the  Consent 
of  at  least  80%  in  Interest  of  the  Limited 
Partners.  The  General  Partners  have 
determined  that  the  80%  voting 
requirements  described  above,  which 
are  greater  than  the  minimum 
requirements  under  Marj'land  law  or  the 
1940  Act.  are  in  the  best  interest  of  the 
Limited  Partners  generally. 

5.  The  role  of  the  Individual  General 
Partners  will  be  to  provide  overall 
guidance  and  supervision  with  respect 
to  the  operations  of  the  Partnership.  The 
Individual  General  Partners  will  perform 
all  duties  which  the  1940  Act  imposes  on 
directors  of  companies  organized  in 
corporate  form  and  will  monitor  the 
investments  of  the  Partnership.  The 
persons  who  serve  as  Independent 
General  Partners  will  assume  the 
responsibilities  and  obligations  which 
the  1940  Act  and  the  regulations 
thereunder  impose  on  the  non-interested 
directors  of  an  investment  company. 
The  Partnership  Agreement  will  provide 
that  the  Individual  General  Partners 
will,  within  one  year  after  the 
Partnership  commences  operations,  call 
a  meeting  of  Limited  Partners  for  the 
purpose  of  voting  upon  the  approval  and 
election  of  General  Partners.  "Thereafter, 
the  Partnership  normally  will  not 
conduct  annual  meetings  of  Limited 
Partners  for  the  purpose  of  electing 
General  Partners. 

The  Partnership  Agreement  will 
generally  provide  that  the  General 
Partners  are  not  personally  liable  to  the 
Partnership  or  any  Limited  Partner  for 
losses  suffered  by  the  Partnership,  so 
long  as  the  General  Partners  acted  in 
good  faith  and  in  the  best  interest  of  the 
Partnership,  and  so  long  as  the  General 
Partners'  conduct  did  not  constitute 
gross  negligence,  willful  misfeasance, 
bad  faith  or  reckless  disregard  of  the 
duties  involved  in  the  conduct  of  his 
office.  A  General  Partner  is  entitled  to 
indemnification  from  the  Partnership 
against  liabilities  and  expenses  to  which 
he  or  she  may  be  subject  in  bis  or  her 
capacity  as  a  General  Partner,  so  long  as 
the  General  Partner  acted  in  good  faith 
and  for  a  purpose  that  the  General 
Partner  reasonably  believed  to  be  in  the 
best  interests  of  the  Partnership,  and  so 
long  as  the  expenses  were  not  the  result 
of  gross  negligence,  willful  misfeasance, 
bad  faith  or  reckless  disregard  of  the 
duties  involved  in  the  conduct  of  his 
office. 
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The  Partnership  presently  does  not 
have  an  insurance  policy  which  would 
provide  coverage  to  persons  who 
become  Limited  Partners  in  the 
Partnership,  and  believes  that  such 
insurance  may  not  be  necessary. 

Management  of  tlie  Partnership  will 
consider  the  possibility  of  obtaining 
errors  and  omissions  insurance.  In  light 
of  the  view  of  the  staff  of  the 
Commission  that  generous  insurance 
coverage  is  appropriate  in  view  of  the 
special  problems  of  using  the  limited 
partnership  form  for  registered 
investment  companies,  the  Individual 
General  Partners  will  re^'iew 
periodically  the  question  of  the 
appropriateness  of  obtaining  an  errors 
and  omissions  insurance  policy  for  the 
Partnership. 

6.  The  Managing  General  Partner  will 
undertake  in  the  Partnership  Agreement 
that  it  will  not  resign  or  withdraw  from 
the  Partnership  unless  a  successor 
Managing  General  Partner  has  been 
appointed  and  consented  to  by  the 
Limited  Partners. 

7.  The  Limited  Partners  of  the 
Partnership  have  no  right  to  conu-ol  the 
Partnership's  business,  but  may  exercise 
certain  rights  and  powers  of  a  Limited 
Partner  under  the  Partnership 
Agreement  and  the  Delaware  Revised 
Limited  Partnership  Act,  including 
voting  rights  and  the  giving  of  consents 
and  approvals  provided  for  in  the 
Partnership  Agreement.  Subject  to 
certain  hmitations,  the  Partnership 
Agreement  authorizes  Limited  Partners 
to  vote  on  certain  matters,  including  the 
election  or  removal  of  General  Partners, 
approval  or  termination  of  management 
arrangements,  ratification  or  rejection  of 
the  appointment  of  the  independent 
certified  public  accounts  of  the 
Partnership,  and  approval  of  certain 
amendments  to  the  Partnership 
Agreement.  The  Partnership  will  receive 
an  opinion  of  Delaware  counsel  for  the 
Partnership  substantially  to  the  effect 
that  the  existence  or  exercise  of  these 
voting  rights  does  not  subject  the 
Limited  Partners  to  liabiHty  as  general 
partners  under  The  Delaware  Revised 
Uniform  Limited  Partnership  Act. 

8.  The  Independent  General  Partners 
may  be  deemed  'interested  persons  "  of 
the  Partnership  for  two  reasons.  First,  by 
virtue  of  being  partners  of  the 
Partnership,  the  Independent  General 
Partners  may  be  considered  "affiliated 
persons"  of  the  Partnership  and  thus 
"interested  persons"  of  the  Partnership. 
Second,  the  Independent  General 
Partners  also  could  be  deemed 
"interested  persons"  of  an  investment 
advisor  to  the  Partnership.  The 
Independent  General  Partners  are 
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"affiliated  persons"  of  the  Partnership's 
investment  advisor  by  virtue  of  being 
"co-partners"  of  the  investment 
advisory  in  the  Partnership. 

9.  The  Partnership  has  been  structured 
so  that  the  Independent  General 
Partners  are  the  functional  equivalents 
of  the  non-interested  directors  of  an 
incorporated  investment  company,  and 
that  the  protections  under  the  1940  Act 
non-interested  directors  offer 
shareholders  of  registered  management 
companies  organized  in  the  corporate 
form  are  provided  to  the  Limited 
Partners  of  the  Partnership.  Section 
2(a)(19)  excludes  from  the  definition  of 
"interested  persons"  of  an  investment 
company  those  individuals  who  would 
be  "interested  persons"  solely  because 
they  are  directors  of  such  investment 
company.  Similarly,  the  Independent 
General  Partners  of  the  Paitnership 
should  not  be  considered  "interested 
persons"  of  the  Partnership  merely 
because  they  serve  in  that  capacity. 
Thus,  it  is  submitted  that  granting  the 
requested  exemption  from  the 
provisions  of  section  2(a)(ig)  is 
consistent  with  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

10.  Other  than  by  virtue  of  being  a 
general  partner  of  the  Partnership,  by 
definition,  the  Independent  General 
Partners  will  not  be  interested  persons 
of  the  Partnership,  as  that  term  is 
defined  in  section  2(a)(19)  of  the  1940 
Act.  The  compensation  of  the 
Independent  General  Partners  for 
serving  in  that  capacity  will  not  be  tied 
to  the  financial  fortunes  of  the 
Partnership,  the  Partnership's 
investment  advisor,  any  principal 
underwriter  of  the  Partnership  or  any 
other  affiliated  or  interested  person  of 
the  Partnership.  In  addition,  the 
Independent  General  Partners  will  not 
have  any  other  material  financial 
relationship  with  the  Partnership's 
investment  advisor,  any  principal 
underwriter  of  the  Partnership  or  any 
other  person  (other  than  the  Partnership 
iteslf)  which  would  cause  the 
Independent  General  Partners  to  be 
intrested  persons  of  the  Partnership. 
Because  the  Independent  General 
Partners  will  not  have  any  other 
relationship  with  the  Partnership,  and 
since  the  Independent  General  Partners 
will  be  performing  the  same  functions  as 
those  performed  by  the  board  of 
directors  of  an  investment  company 
organized  in  the  corporate  form,  the 
Partnership  believes  that  the 
Independent  General  Partners  should 
not  be  considered  interested  persons  of 
the  Partnership,  just  as  the  directors  of 
investment  companies  organized  in  the 


corporate  form  are  not  considered 
interested  persons  of  such  companies, 
solely  for  serving  as  directors. 

Applicant's  Conditions 

The  Partnership  agrees  that  if  the 
order  is  granted,  such  order  will  be 
expressly  conditioned  on  the 
Partnership's  compliance  with  the 
representations  set  forth  above. 

For  the  SEC,  by  the  Division  of 
Investment  management,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  87-20800  Filed  9-9-67;  8:45  am] 

BILLING  CODE  »C10-0i-M 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review 

ACTION:  Notice  of  Reporting 
Requirements  Submitted  for  Review. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  0MB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
surh  a  submission. 

date;  Comments  should  be  submitted 
within  30  days  of  this  publication  in  the 
Federal  Register.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  0MB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 

Copies;  Request  for  clearance  (S.F. 
83s),  supporting  statements,  and  other 
documents  submitted  to  OMB  for  review 
may  be  obtained  from  the  Agency 
Clearance  Officer.  Submit  comments  to 
the  Agencv  Clearance  Officer  and  the 
O.MB  Rpvi'ewer. 

FOR  FURTHER  INFORMATION  CONTACT: 

AGENCY  CLEARANCE  OFFICER 
William  Cline.  Small  Business 
Administration.  1441  L  Street.  N'W., 
Room  200.  Washington,  DC  20416. 
Telephone:  (202)  653-6538. 

OMB  Reviewer:  Robert  Neal,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
New  Executive  Office  Building, 
Washington.  DC  20503,  Telephone: 
(202)  395-7340. 

Title:  Reporting  and  Recordkeeping 
Requirements  on  Non-Bank  Lenders 

Frequency:  On  occasion 

Description  of  Respondents:  The  SBA 
requires  Small  Business  Lending 
Companies  (SBLCs)  to  maintain  and 


report  essential  records  and 
information  of  their  activities  in  the 
interest  of  protecting  SBA's  interest  in 
their  guaranteed  loan  portfolio. 

Annuel  Reponses:  16 

Annual  Burden  Hours:  960 

Type  of  Request:  Extension 

Title:  Tax  Information  Authorization 

Frequency:  On  occasion 

Description  of  Respondents:  This 
information  is  collected  from 
corporations  and  individuals  applying 
for  assistance.  This  information  would 
verify  the  accuracy  of  the  information 
given  by  the  corporation  or  individual 
regarding  Federal  taxes  and  their 
status. 

Annual  Responses:  38.250 

Annual  Burden  Hours:  38.250 

Type  of  Request:  New 

Title:  Application  for  membership  in 
Small  Business  Production  or 
Research  and  Development  Pool 

Form  No.:  SBA  419 

Frequency:  On  occasion 

Description  of  Respondents:  The  SBA  is 
mandated  by  Pub.  L.  85-536,  to  assist 
and  encourage  small  firms  to 
undertake  joint  programs  for  research 
and  development  and  to  form  Defense 
production  pools,  in  order  to  maintain 
and  strengthen  the  competitive  free 
enterprise  system  and  the  national 
economy  and  to  expand  and  maintain 
a  strong  industrial  production  base. 
SBA  Form  419  is  needed  and  used  by 
small  firms  to  voluntarily  apply  for 
pool  membership  approval. 

Annual  Responses:  11 

Annual  Burden  Hours:  22 

Type  of  Request:  Extension 

September  3, 1987. 

William  Cline, 

Chief.  Administrative  Information  Branch. 

SniaJI  Business  Administration. 

|FR  Doc.  87-20755  Filed  9-9-87;  8:45  am] 

BILLING  CODE  B02S-01-M 


I  Declaration  of  Disaster  Loan  Area  ^^2285 

Declaration  of  Disaster  Loan  Area: 
Mississippi 

Harrison  and  Marion  Counties  and  the 
adjacent  County  of  Jackson  in  the  State 
of  Mississippi  constitute  a  disaster  loan 
area  because  of  damage  from  severe 
storms,  torrential  rains,  flooding  and 
flash  flooding  which  occurred  between 
August  10  and  August  15, 1987. 
Applications  for  loans  for  physical 
damage  may  be  filed  until  the  close  of 
business  on  November  2. 1987,  and  for 
economic  injury  until  the  close  of 
business  on  |une  3, 1988,  at  the  address 
listed  below: 


Disaster  Area  2  Office.  Small  Business 

Administration,  120  Ralph  McGil! 

Blvd..  14th  Floor.  Atlanta.  Georgia 

30308. 
or  other  locally  announced  locations. 

The  interest  rates  are: 

Percml 

Homeowners  with  credit  available 

elsewhere 8.000 

Homeowners  without  credit  avail- 
able elsewhere.- 4.000 

Businesses  with  credit  available 
elsewhere 8.000 

Businesses  without  credit  avail- 
able elsewhere 4.000 

Businesses  (EIDL)  without  credit 

available  elsewhere 4.000 

Other  (non-profit  organizations  in- 
cluding charitable  and  religious 
organizations) 9.500 

The  number  assigned  to  this  disaster 
is  228906  for  physical  dam.age  and  for 
economic  injury  the  number  is  654700. 

(Catalog  of  Federal  Domestic  Assistance 
ProHr.^ms  .Nos.  59(X)2  and  59008) 

Date  September  3.  1987. 
James  Abdnor, 
Ad.ninistrator. 
[KR  Doc.  87-207.56  Filed  9-9-87;  8:45  am) 

BILLING  CCD€  802S-0t-M 


DEPARTMENT  OF  STATE 

Study  Group  D  of  the  U.S.  Organization 
for  the  International  Telegraph  and 
Telephone  Consultative  Committee 
(CCITT);  Meeting 

The  Department  of  State  announces 
that  Study  Group  D  of  the  U.S. 
Organization  for  the  Inlemational 
Telegraph  and  Telephone  Consultative 
Comm.ittee  (CCITT)  will  meet  on 
September  23,  1987  at  10:00  a.m.  at 
NTIA/ITS.  325  Broadway.  Boulder, 
Colorado. 

The  purpose  of  the  meeting  will  be  to 
review,  prepare  and  appro\e  U.S. 
contributions  to  upcoming  special 
Rapporteur  and  Editorial  Group 
meetings  of  Study  Group  VII. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussion,  subject  to  the  instructions  of 
the  Chairman.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  that  regard,  entrance  to  the 
building  is  controlled  and  entry  will  be 
facilitated  if  arrangements  are  made  in 
advance  of  the  meeting.  Prior  to  the 
meeting,  persons  who  plan  to  attend 
should  so  advise  the  office  of  Mr.  Earl 
Barbely.  State  Department.  Washington. 
DC;  telephone  (202)  653-6102. 


Date;  August  21, 1987. 
Earl  S.  Barbely, 

Director.  Office  of  Technical  Standards  and 
Development;  Chairman,  U.S.  CCITT 
National  Committee. 
[PR  Doc.  87-20719  Filed  9-9-87;  8:45  am) 

BILLING  CODE  4710-07-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Air  Traffic  Procedures  Advisory 
Committee;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-^63;  5  U.S.C.  App.  1),  notice  is 
hereby  given  of  a  meeting  of  the  Federal 
Aviation  Administration  (FAA)  Air 
Traffic  Procedures  Advisory  Committee 
(ATPAC)  to  be  held  from  October  19,  at 
9  a.m.,  through  October  23, 1987,  at  4 
p.m..  in  the  Administrator's  Round  Room 
on  the  10th  floor,  at  FAA  headquarters. 
800  Independence  Avenue,  SW., 
Washington,  DC. 

The  agenda  for  this  meeting  is  as 
follows:  a  continuation  of  the 
Committee's  review  of  present  air  traffic 
control  procedures  and  practices  for 
standardization,  clarification,  and 
upgrading  of  terminology  and 
procedures.  It  will  also  include: 

1.  Approval  of  minutes. 

2.  Discussion  of  agenda  items. 

3.  Discussion  of  urgent  priority  items. 

4.  Report  from  Executive  Director. 

5.  Old  Business. 

6.  New  Business. 

7.  Discussion  and  agreement  of 
location  and  dates  for  subsequent 
meetings. 

Attendance  is  open  to  the  interested 
public,  but  limited  to  the  space 
available.  With  the  approval  of  the 
Chairperson,  members  of  the  public  may 
present  oral  statements  at  the  meeting. 
Persons  desiring  to  attend  and  persons 
desiring  to  present  oral  statements 
should  notify,  not  later  than  October  16, 
1987,  Mr.  Walter  H.  Mitchell,  Executive 
Director,  ATPAC,  Air  Traffic  Operations 
Service.  800  Independence  Avenue,  SW., 
Washington,  DC.  20591,  telephone  (202) 
267-9378.  Information  may  be  obtained 
from  the  same  source. 

The  next  quarterly  meeting  of  the 
FAA  ATP.AC  is  planned  to  be  held  from 
January  26  through  January  29, 1988,  at 
Embry-Riddle.  Daytona,  FL. 

Any  member  of  the  public  may 
present  a  wn-itten  statement  to  the 
Committee  at  any  time. 


Issued  in  Washington,  DC,  on  September  1. 
1987. 

Walter  H.  Mitchell, 
Executive  Director.  Air  Traffic  Procedures 

Advisory  Committee. 

(FR  Doc.  87-20750  Filed  9-9-87;  8:45  am) 

BILLING  CODE  49tO-13-M 

Informal  Airspace  Meetings 

agency:  Federal  Aviation 
Administration  (F.^A).  DOT. 
ACTION:  Notice  of  informal  airspace 
meetings. 

summary:  This  notice  announces 
informal  airspace  meetings  to  discuss 
the  proposed  alteration  of  the  Los 
Angeles.  CA,  Terminal  Control  Area 
(TCA)  (Airspace  Docket  No.  87-AWA- 
31;  August  10, 1987,  52  FR  29612). 
DATES  AND  ADDRESSES: 
Date:  November  12, 1987 
Time:  7:00  p.m. 
Location:  Performing  Arts  Center. 

Birmingham  High  School,  17000  Hayes 

Street,  Van  Nuys,  CA 
Dote:  November  16, 1987 
Time:  7:00  p.m. 
Location:  Ei  Segundo  High  School  640 

Main  Street,  El  Segundo,  CA 
Date:  November  19, 1987 
Time:  7:00  p.m. 
Location:  Building  Six  Theater,  Armed 

Forces  Reserve  Center.  Katella 

Avenue  and  Lexington,  Los  Alamitos. 

CA 
Date:  November  24. 1987 
Time:  7:00  p.m. 
Z,oca^/o/7.' Merton  E.  Hill  Auditorium. 

Chaffey  joint  Union  High  School.  211 

West  Fifth  Street.  Ontario.  CA 

FOR  FURTHER  iNFORMATION  CONTACT: 

Ron  Debelak.  Airspace  and  Procedures 
Branch  (AWP-530).  Air  Traffic  Division. 
Federal  Aviation  Administration.  15000 
Aviation  Boulevard.  Hawthorne.  CA; 
telephone:  (213)  297-16.58. 

Issued  in  Washington,  DC,  on  September  3, 
1987. 

Sid  Wugaltcr, 

Acting  Manager.  AJrspace-Rules  and 
Aeronautical  Information  Division. 
[FR  Doc.  87-20751  Filed  9-9-87;  8:45  am| 

BILLING  CODE  4910-1J-M 

Radio  Technical  Commission  for 
Aeronautical  (RTCA)  Special 
Committee  150;  Meeting 

This  Notice  announces  the  change  in 
mieeting  date  of  RTCA  Special 
Committee  150  on  Minimum  System 
Performance  Standards  for  Vertical 
Separation  above  Flight  Level  290, 
which  was  scheduled  for  September  21- 


UM  I 
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23. 1987,  and  announced  in  the  Federal 
Register  on  August  13, 1987,  (52  FR 
30275).  This  meeting  has  been 
rescheduled  for  September  22-24,  1987. 
Issued  in  Washington.  DC  on  September  1. 
1987. 

Herb  Goldstein, 

AES-3. 

[FR  Doc.  20752  Filed  9-9-87;  8:45  am] 

BILLING  CODE  4910-13-M 

Federal  Highway  Administration 

Environmental  Impact  Statement 
Charles  and  Prince  George's  Counties, 
MD 

agency:  Federal  Highway 
Administration  (FHWA)  DOT. 
action:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  is  being 
prepared  for  the  proposed  construction 
of  Marj'land  Route  228  Extended 
between  US  Route  301  and  MD  Route 
210  in  Charles  and  Prince  George's 
Counties. 

FOR  FURTHER  INFORMATION  CONTACr. 
Mr.  Edward  A.  Terry,  Jr.,  Field 
Operations  Engineer,  Federal  Highway 
Administration,  The  Rotunda,  Suite  220, 
711  W.  40th  Street.  Baltimore,  Maryland 
21211.  telephone  301/962^010,  and/or 
Mr.  Louis  Ege,  Jr.,  Deputy  Director, 
Project  Development  division,  Maryland 
State  Highway  Administration,  707 
North  Calvert  Street,  Room  310, 
Baltimore,  Maryland  21202,  telephone 
301/333-1130. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA.  in  cooperation  with  the 
Maryland  State  Highway 
Administration,  is  preparing  an 
environmental  impact  statement  to 
develop  acceptable  alternatives  to 
provide  an  improved  four-lane  arterial 
highway  between  existing  US  Route  301 
in  Waldorf  and  Maryland  Route  210 
(Indian  Head  Highway).  This  facility 
would  accommodate  a  major  travel 
desire  between  the  Waldorf/St.  Charles 
City  area  and  1-95. 

In  addition  to  the  .\o-Build  Alternate, 
four  build  alternates  are  under 
consideration.  Alternate  2/3  follows 
existing  MD  Route  228  from  US  301 
westward  to  Sharperville  Road.  It  then 
diverges  northward  from  MD  Route  228, 
following  the  approximate  alignment  of 
Sharperville  Road  to  its  existmg 
terminus  at  Livingston  Road.  From 
Livingston  Road  to  MD  Route  210.  the 
facility  would  be  on  new  location  for 
one-half  mile. 

.Mternate  5/6  follows  existing  MD 


Route  228  from  US  301  westward  to 
Bealle  Hill  Road.  It  then  diverges 
northwesterly  from  MD  Route  228,  on 
new  location  for  one  and  one-half  miles, 
intersecting  MD  Route  210  in  the  vicinity 
of  Manning  Road. 

Alternate  7  would  create  an  extension 
of  existing  Smailwood  Drive  from 
Middletown  Road,  extending  westward 
on  new  location  for  approximately  four 
miles,  intersecting  MD  Route  210  near 
Pine  road. 

Alternate  8  would  follow  existing  MD 
Route  228  to  the  point  where  Alternate  7 
would  intersect  existing  MD  Route  228 
P'rom  this  point.  Alternate  8  would 
follow  the  same  alignment  as  Alternate 
7,  intersecting  MD  Route  210  near  Pine 
road. 

All  build  alternates  include  options 
for  either  an  at-grade  intersection  or  an 
interchange  connection  at  Maryland 
Route  210. 

All  build  alternates  include  the 
widening  of  a  portion  of  MD  Route  210 
to  six  lanes,  utilizing  the  existing 
median,  in  order  to  accommodate  the 
substantial  traffic  volume  entering  the 
MD  Route  210  corridor  at  the  new 
connection  with  MD  Route  228 
Extended. 

Potential  impacts  of  particular 
concern  include  encroachments  on 
Mattawoman  Creek  and  tributaries  of 
both  Mattawoman  and  Piscataway 
Creeks,  archeological  sites,  woodlands, 
and  residential  displacements. 

A  public  meeting  to  discuss  the 
preliminary  alternates  has  been  held.  A 
public  hearing  will  be  held  after 
circulation  of  the  DEIS.  A  public  notice 
will  give  the  time  and  place  of  the  public 
hearing,  and  individual  notices  will  be 
sent  to  those  agencies,  groups,  and 
individuals  on  the  mailing  list.  The  DEIS 
will  be  a\ailab!e  for  public  and  agency 
review  and  comment  prior  to  the  public 
hearing.  To  ensure  that  the  full  range  of 
issues  relating  to  this  proposal  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  persons. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.025.  Highway  Research, 
Planning  and  Construction.  The  provisions  of 
Executive  Order  12372  regarding  State  and 
local  review  of  Federal  and  Federally 
assisted  programs  and  projects  apply  to  this 
program) 

Emil  Elinslcy, 

Division  Administrator.  Baltimore.  Maryland. 
[FR  Doc.  87-20720  Filed  9-9-67;  8:45  am] 

BILLING  CODE  4910-22-M 


Federal  Railroad  Administration 

IFRA  Waiver  Petition  Docket  Number 
RSRM-87-1] 

Petition  for  Relief  from  the 
Requirements  of  Rear  End  Marking 
Device  Regulation;  Central  of  Georgia 
Railroad  Company 

In  accordance  with  49  CFR  211.9  and 
211.41,  notice  is  hereby  gi\en  that 
Central  of  Georgia  Railroad  Company 
(CG)  has  petitioned  the  Federal  Railroad 
Administration  (FRA)  for  permanent 
relief  from  the  requirements  of  49  CFR 
221.13.  This  section  requires  that  trains 
which  occupy  or  operate  on  main  track 
shall  (1)  be  equipped  with,  (2)  display  on 
the  trailing  end  of  the  rear  car  of  that 
train,  and  (3)  continuously  illuminate  or 
flash  a  marking  device  prescribed  in 
Subpart  Bof  Part  221. 

The  permanent  relief  is  requested  for 
those  regular  trains  operating  on  the 
Tennille  Wye  and  Dubl.n  District  of  the 
CG,  a  part  of  the  coastal  division  of 
Southern  Railway  System  (a  trade  name 
of  affiliated  carriers  including  CG).  The 
carrier  feels  that  the  establishment  of  an 
absolute  block  to  prevent  entry  of 
another  train,  the  ordinarily  short  train 
length,  the  limited  train  speed  (25  mph), 
and  the  CG's  record  of  no  major 
accidents  or  incidents  on  the  Tennille- 
Dublin  Line  over  the  last  6  years, 
together  support  a  premise  that  safety 
would  not  be  compromised  ^^e^e  their 
request  to  be  granted. 

Interested  persons  are  in\ited  to 
participate  in  these  proceedings  by 
submitting  written  views  and  comments. 
FR.A  has  not  scheduled  an  opportunity 
for  oral  comment  since  the  facts  do  not 
appear  to  warrant  it.  Communications 
concerning  these  proceedings  should 
identify  the  appropriate  Docket  .Number 
(Docket  Number  RSRM-87-1)  and  must 
be  submitted  in  triplicate  to  the  Docket 
Clerk,  Office  of  the  Chief  Counsel, 
Federal  Railroad  .Administration,  Nassif 
Building,  400  Seventh  Street,  SW., 
Washington,  DC  20590. 

Communications  received  before 
October  28, 1987  will  be  considered  by 
FRA  before  final  action  is  taken. 
Comments  received  after  that  will  be 
considered  as  far  as  practicable.  All 
comments  received  will  be  available  for 
examination  both  before  and  after  the 
closing  date  for  comments,  during 
regular  business  hours  in  Room  8201. 
Nassif  Building,  400  Seventh  Street,  SW.. 
Washington,  DC  20590. 
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Issued  ;n  Wdshinpton.  DC  on  August  26, 

VIH7 

IVV.  Walsh, 

Associate  Administrator  for  Safety. 

[FR  One  ,  87-2086.3  Fi!<'d  c>-»-8r;  8:45  am| 

BILLING  CODE  4910-06-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Date:  September  3, 1987. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMR  for  review  and  cled ranee  under 
the  P.iperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Depart.Tient  Clearance  Officer, 
Department  of  the  Treasury,  Room  2224, 
15lh  and  Pennsylvania  Avenue,  NW., 
VVashmgton,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  154,V-0086 

Form  Number:  1040C 

Type  of  Review:  Revision 

Title:  U.S.  Departing  Alien  Income  Tax 
Return 

Description:  Form  1040C  is  used  by 
.iliens  departing  the  U.S.  to  report 
i.ncome  received  or  expected  to  be 
received  for  the  en'ire  tax  year.  The 
diita  collected  is  used  to  insure  that 
the  departing  alien  has  no  outstanding 
U.S.  Tax  liability.  Affected  public  are 
aliens  departing  the  U.S. 

Rf<-pondents:  Individuals  or  households 

Es'.,ii)uir\i Burden:  7.800  hours 

OMB  Number:  154&-0779 

Form  Number:  5617 

Type  of  Review:  Revision 

Title:  Understandinc;  Taxes  Teacher's 
Evaluation 

Description:  Redesign  of  course 
materials  into  a  teacher's  resource 
package  that  includes  software. 
videos,  transparencies,  and  teaching 
modules  demands  substantive  input 
from  educators  to  determine  the 
effectiveness  of  the  Understanding 
Taxes  course  materials.  This  course 
evaluation  will  aid  in  improving/ 


revising  existing  materials  to  improve 
the  quality  of  the  teacher's  resource 
package. 

Respondents:  Individuals  or  households 

Estimated  Burden:  1,500  hours 

OMB  Number:  1545-0897 

Form  Number:  None 

Type  of  Review:  Extension 

Title:  IRS  Outreach  Brochure 

Description:  Publication  1224, 
Community  Outreach  Tax  Assistance 
Brochure  includes  the  Outreach 
Interest  Card  which  is  completed  by 
taxpayers  to  make  the  Service  aware 
of  those  interested  in  community  tax 
assistance  sessions. 

Respondents;  Individuals  or  households. 
Farms,  Small  businesses  or 
organizations 

Estimated  Burden:  10.000  hours 

Clearance  Officer:  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224 

OMB  Reviewer:  Miio  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington.  DC  20503 

Financial  Management  Senice 

OMB  Number:  1510-0004 
Form  Number:  TFS  285-A 
Type  of  Review:  Extension 
Title:  Schedule  of  Excess  Risks 
Description:  Listing  of  Excess  Risks 
written  or  assumed  by  Treasury 
certified  companies  showing 
compliance  with  Treasury  regulations 
to  assist  Treasury  in  determining 
solvency  of  certified  companies  for 
benefit  of  writing  Federal  surety 
bonds. 
Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  of 
organizations 
Estimated  Burden:  24,880  hours 
Clearance  Officer:  Hector  Leyva  (301) 
436-5300.  Financial  Management 
Service,  Room  100,  3700  East  West 
Highway,  Hyattsville,  MO  20783 
OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  87-20734  Filed  9-9-87;  8:45  am) 

BILLING  CODE  4810-25-M 


Internal  Revenue  Service 

Performance  Review  Board; 
Membership 

agency:  Internal  Revenue  Service, 

Treasury. 

action:  Notice  of  Members  of  Senior 
Executive  Service  Performance  Review 
Board. 

DATE:  Performance  Review  Board 
effective  September  1,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

DiAnn  Kiebler,  HRH:E.  Room  3515,  1111 
Constitution  .Avenue,  NW..  Washington. 
DC  20224,  Telephone  No.  (202)  566-4633. 

(not  a  toll  free  number). 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  4314(c)(4)  of  the  Civil  Service 
Reform  Act  of  1978.  the  members  of  the 
Internal  Revenue  Service's  Senior 
Executive  Service  Performance  Review 
Board  for  senior  executives  other  than 
Assistant  Commissioners,  Regional 
Commissioners  and  executives  in 
Inspection  are  as  follows; 

Michael  J.  Murphy,  Senior  Deputy 

Commissioner,  Chairperson 
Michael  P.  Dolan,  Assistant 

Commissioner  (Human  Resources 

Management  and  Support) 
Percy  P.  Woodard.  )r..  Assistant 

Commissioner  (International) 
Thomas  P.  Coleman,  Regional 

Commissioner,  Western  Region 
Richard  C.  Voskuil,  Regional 

Commissioner,  Southwest  Region 
Robert  I.  Brauer,  Assistant 

Commissioner  (Employee  Plans  & 

Exempt  Organizations),  Alternate 
Cornelius  J.  Coleman,  Regional 

Commissioner,  North  Atlantic  Region, 

Alternate         i 

This  document  does  not  meet  the 
criteria  for  significant  regulations  set 
forth  in  paragraph  8  of  the  Treasury 
Directive  appearing  in  the  Federal 
Register  for  Wednesday,  November  8, 
1978  (43  FR  52122). 
Lawrence  B.  Gibbs, 
Commissioner. 

[FR  Doc.  87-20780  Filed  9-9-87:  8:45  am] 
BILLING  CODE  4S3(M)t-M 


UM  I 
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Sunshine  Act  Meetings 


Federal  Register 
Vol.  52.  No.  175 
Thursday,  September  10.  1987 


This   section   of   the   FEDERAL   REGISTER 
contains   notices   of   meetings   published 
under   the   "Government   in   the   Sunshine 
Act'    (Pub.    L-   94-409)   5   USC    552b(eK3) 

FEDERAL  ELECTION  COMMISSION 

DATE  AND  TIME:  Tuesday.  September  15. 

1987  at  10;00a.m. 

PLACE:  999  E  Street  NW..  Washington. 
DC  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 

public. 

ITEM  TO  BE  discussed: 

Explanation  and  ]ustificatlon  of  the  Delegate 

Selection  Regulations  (11  CFR  110,14) 
DATE  AND  TIME:  Tuesday,  September  15, 
1987  following  the  open  meeting. 

PLACE:  999  E  Street  .\W.,  Washington. 
DC. 

STATUS:  This  meeting  will  be  open  to  the 

public. 

ITEM  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C. 

437g, 

Audits  conducted  pursuant  to  2  U.S.C.  43"g. 

438(b).  and  Title  26,  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee. 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland.  Information  Officer. 

Telephone:  202-37&-3155. 

Marjorie  W.  Emmons, 

St'cretary  of  the  Cummission. 

[FR  Doc.  87-20915  Filed  9-&-87;2:20  pm] 

BILLING  CODE  671S-01-M 


NATIONAL  TRANSPORTATION  SAFETY 
BOARD 

Agenda 

TIME  AND  DATE:  9:30  a.m..  Tuesday, 

September  15.  1987, 

PLACE:  Board  Room  (Room  812A),  Eighth 
Floor,  800  Independence  Avenue,  SW., 
Washington,  DC  20594. 
STATUS:  The  first  four  items  will  be  open 
to  the  public.  The  last  item  will  be 
closed  under  Exemption  10  of  the 
Government  in  the  Sunshine  Act. 

MATTERS  TO  BE  CONSIDERED: 

1  Railroad  Accident  Report:  Derailment  of 

Steam  Excursion  Train  of  the  Norfolk 
and  Western  Railway  Company,  Train 
Extra  611  West.  Suffolk.  Virginia,  .May 
18.  1986, 

2  Marine  Accident  Report,  Engmeroom 

Flooding  of  U.S,  Tankship  PRINCE 
WILUAM  SOUND,  Puerto  Vallarta. 
Mexico,  Mav  9.  1986. 


3.  Marine  Accident  Report:  Fires  on  Board  the 

Panamanian  Tankship  SHOUN 
\A\GL-ARD  and  the  U.S.  Tank  Barge 
HOLLYWOOD  3013.  Deer  Park,  Texas, 
October  7.  1936. 

4.  Recommendation  to  Review  the  British 

Columbia  Safety  Education  Program  to 
Determine  if  it  is  Feasible  for  Use  in  the 
United  Slates.  (Calendared  by  Chairman) 

5.  Opinion  and  Order:  Administrator  v. 

Watkins,  Docket  SE-7595:  Disposition  of 
the  Appeals  of  Respondent  and  the 
Administrator.  (Calendared  by 
Chairman) 

FOR  MORE  INFORMATION  CONTACT:  Bea 

1  lardestv.  Federal  Register  Liaison 

Officer. 

Bea  Hardesty, 

Federal  Register  Liaison  Officer. 

September  4,  1987, 

[FR  Doc.  87-20869  Filed  9-8-87;  9:13  am] 

BILLING  CODE  7533-01-M 

NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  September  7,  14,  21,  and 

28.  198". 

PLACE:  Commissioners'  Conference 

Room,  1717  H  Street  \W,. Washington, 

DC. 

status:  Open  and  Closed, 

MATTERS  TO  BE  CONSIDERED: 

Week  of  September  7 

Wednesday.  September  9 
2:00  p.m. 
Briefing  on  Performance  of  Sandia 
Containment  Tests  (Public  Meeting) 

Thursday.  September  10 
2:00  p.m. 

Discussion  of  Integration  of  AEOD  Reports 
into  the  Regulatory  Process  (Public 
Meeting) 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 

Meeting) 
a  jurisdiction  over  Kress  Creek  (Tentative) 

Week  of  September  14 — Tentativ  e 

Mo:: day.  September  14 
10:00  a.m. 
Discussion  of  Management-Organization 
and  Internal  Personnel  Matters  (Closed — 
Ex.  2  &  6) 
2:00  p.m. 
Discussion  of  Pending  Investigations 
(Closed— Ex.  5  &  7) 
2:30  p.m. 
Briefing  on  the  Status  of  Peach  Bottom 
(Public  Meeting) 

Thursday.  September  17 
10:00  a.m. 
Affirmation/Discussion  and  Vote  (Public 

Meeting)  (if  needed) 


Week  of  September  21— Tentati\e 
Thursday,  September  24 
2:00  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

V\  eek  of  September  28 — Tentative 
Thursday.  October  1 
10:00  a.m. 
Discussion  of  Pending  Investigations 
(Closed— E\  5  &  7) 
2:00  p.m. 
Briefing  on  Technical  Specifications 
Improvement  Project  (Public  Meeting) 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (If  needed) 

Note — Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

TO  VERIFY  THE  STATUS  OF  MEETINGS 
CALL  (RECORDING):  (202)  634-14P8. 
CONTACT  PERSON  FOR  MORE 

INFORMATION:  Robert  McOsker,  (202) 

634-1410, 

Andrew  L.  Bates, 

Office  of  the  Secretary. 

September  3, 1984. 

[FR  Doc  8--20914  Filed  9-8-87;  2:08  pm] 
BILLING  COOe  7590-01-M 

OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

Meeting  of  the  Board  of  Directors 
TIME  AND  DATE:  1:30  p.m.  (closed 
portion).  3:30  p.m.  (open  portion), 
Tuesday,  September  22, 1987, 
PLACE:  Offices  of  the  Corporation,  fourth 
floor  Board  Room,  1615  M  Street  NW.. 
Washington,  DC. 

STATUS:  The  first  part  of  the  meeting 

from  1:30  p.m.  to  3:30  p.m.  will  be  closed 
to  the  public.  The  open  portion  of  the 
meeting  will  commence  at  3:30  p.m. 

(approximatelyt. 

MATTERS  TO  BE  CONSIDERED:  (CloSed  tO 

the  public  1:30  p,m.  to  3:30  p,m.): 

1.  Finance  Project  in  Middle  Eastern  Country 

2.  Finance  Project  in  South  American 

Country 

3.  Finance  Project  in  West  Asian  Country 

4.  Finance  Proiect  in  East  Asian  Country 

5.  Report  of  Trade  Policy  Review  Group 

6.  Legislative  Renewal 

7.  Worker  Rights  in  China 
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8  Board  .Membership 

9  Clnms  Report 

FURTHER  MATTERS  TO  BE  CONSIDERED: 

C5pen  to  the  public  3  30  p  m.) 

1     Appro\al  of  the  Mtiu'i's  of  the  Previous 

Bocird  Meeting 
2.  Anproval  of  Proposed  Recti!  )r  Meetings  of 

the  Board 
1   Informdtion  Reporters 

CONTACT  PERSON  FOR  INFORMATfON: 

hiforrr.dtion  with  regard  to  the  meeting 

may  be  obtained  from  the  Secretary  of 

the  Corporation,  on  (202)  -l57-70"9. 

Margaret  .\.  Kole, 

( i/'iC  Corporate  Secretary. 

September  4.  1987. 

IFR  Doc,  8:'-2n8!M  Filed  9-ti-«r,  11:52  am) 
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Corrections 


This   section   of   the   FEDERAL   REGISTER 
contains   editonal   corrections   of   previously 
published   Presidential,   Rule.   Proposed 
Rule,   and   Notice  documents  and  volumes 
of  the  Code  of   Federal   Regulations. 
These   corrections  are   prepared   by  the 
Office   of  the   Federal   Register.   Agency 
prepared   corrections  are   issued   as   signed 
documents   and   appear   in  the   appropnate 
document  categories  elsewhere  in  the 
issue. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart  180 

IPP  5E3269/P426;  FRL-2239-21 

Pesticide  Tolerance  for  Oxyfiuorfen 

Correction 

In  proposed  rule  document  87-17186 
beginning  on  page  28314  in  the  issue  of 
Wednesday.  July  29, 1987,  make  the 
following  corrections: 

1.  On  page  28315,  in  the  first  column, 

under  SUPPLEMENTARY  INFORMATION,  in 

the  second  paragraph,  in  the  sixth  line, 
"oxyfiuorfen"  was  misspelled. 

2.  On  the  same  page,  in  the  second 
column — 

a.  On  the  third  hne.  "880"  should  read 
"800". 

b.  On  the  fourth  line,  "at  57"  should 
read  "at  week  57". 

BILUNG  CODE  1505-01-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Family  Support  Administration 

45  CFR  Part  233 

Aid  to  Families  With  Dependent 
Children— Treatment  of  Utility 
Payments  by  Applicants  or  Recipients 
Living  In  Certain  Federally  Assisted 
Housing 

Correction 

In  proposed  rule  document  87-19628 
begmning  on  page  32323  in  the  issue  of 
Thursday,  August  27,  1987,  make  the 
following  corrections: 

1.  On  page  32323.  in  the  third  column, 
under  DATES,  the  date  in  the  last  line 
should  read  "October  26, 1987". 

2.  On  page  32324— 

a.  In  the  second  column,  in  the  third 
complete  paragraph,  in  the  seventh  line. 


"as  separate"  should  read  "as  a 
separate". 

b.  in  the  third  column,  in  the  last 
paragraph,  in  the  third  line,  "family 
have"  should  read  "family  shall  have" 

§233.20     [Corrected] 

3,  On  page  32325.  in  the  third  column. 
in  §  233.20(a)(2Kix)— 

a.  In  the  fourth  line,  "the"  should  read 
"be". 

b.  In  the  18th.  19th  and  20th  lines 
remove  "Utility  payments  are  made  in 
garbage  collection.". 

c.  In  the  last  line  after  "housing" 
insert  a  period. 

BILLING  CODE  150S-01-D 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  872 

Dental  Devices;  Proposed  Exemptions 
From  Premarket  Notification 

Correction 

In  proposed  rule  document  8"-18268 
beginning  on  page  30120  in  the  issue  of 
Wednesday.  August  12,  198:',  make  the 
following  corrections: 

1.  On  page  30120,  in  the  first  column, 
the  heading  should  read  as  set  forth 
above. 

2.  On  the  same  page,  in  the  same 
column,  in  the  SUPPtEMENTARV 
INFORMATION,  in  the  fifth  line,  "for 
medical"  should  read  "of  miedical". 

BILLING  CODE   1505-01-D 


DEPARTMENT  OF  JUSTICE 
Bureau  of  Prisons 
28  CFR  Part  541 

Control,  Custody,  Care,  Treatment, 
and  Instruction  Of  Inmates;  Inmate 
Discipline  and  Special  Housing  Units 

Correction 

In  proposed  rule  docum.ent  87-19687 
beginning  on  page  324"8  m  the  issue  of 
Thursday,  August  27,  1987,  m.ake  the 
follow'ing  corrections: 

1.  On  pages  32484  and  32485,  in  Tabie 
3,  in  the  top  of  the  columns,  remove  the 
following  language: 


Federal    Register 

Vol.  52,  No    rs 

Thursday,  September  10,  1987 


"[The  UDC  shall  *  *  *  appropriate 

disposition.)" 

2.  On  page  32484.  in  the  first  column, 
insert    HIGH  CATEGORY"  as  a 

centered  heading  before  entry  "200". 

3.  On  the  same  page,  m  the  third 
column,  insert  "MODERATE 
CATEGORY'as  a  centered  heading 
before  entry  "300", 

4  On  the  same  page,  in  the  same 
column,  in  entry  "306"  in  the  third  line 
move  "N.  Extra  duty"  from  the  second 
column  of  the  table  to  the  third  column 
of  the  table. 

5.  On  page  32485,  in  Table  3.  in  the 
second  columm.  insert  "LOW 
MODERATE  CATEGORY    as  a 
centered  heading  before  entry  "400". 

BILUNG  CODE  1 505-0 1-D 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Part  602 

Federal-State  Unemployment 
Compensation  Program; 
Unemployment  Insurance  Quality 
Control  Program 

Correction 

In  rule  document  8"-20151  beginning 
on  page  33520  in  the  issue  of  Thursday, 
Septemiber  3. 198".  make  the  following 
correction: 

§602.41     [Corrected] 

On  page  33530,  in  the  second  column, 
in  5  602,41,  in  the  10th  line,  "Actions" 
should  read  "sections". 

BILUNO  CODE  15O5-01-D 


TENNESSEE  VALLEY  AUTHORITY 
18  CFR  Part  1301 

Revisions  to  Freedom  of  Information 
Act  (FOIA)  Regulations 

Correction 

In  proposed  rule  docum.ent  87-19706 
appearing  on  page  32573  in  the  issue  of 
Friday,  August  28,  1987,  make  the 

foilowmg  correction: 


34344 
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5  1301.1     [Corrected) 

lo  §  1301.1(c)(3),  in  the  third  coiun.n 
111  the  fi.^st  hne,  the  paragraph 
iiesignafion"(iii)"  should  read  "(li)"- 

BILLING  COD€    1504-01  0 


ISS 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  48 

IT. D.  8152! 

Excise  Taxes  on  Gasohol  and  Other 
Alcohol  Mixture  Fuels.  Tread  Rubber 
and  Inner  Tubes 

Correction 

In  rule  document  87-18851  beginning 
on  page  31614  in  the  issue  of  Friday, 


August  21, 1987,  make  the  follow. ng 
correction: 

§48.4081-2      I  Corrected] 

On  page  31619,  in  the  second  column, 
in  §  48,4081-2(a)[5).  in  the  first  line,  the 
designation  "[!)"  should  have  read 
"{'■)"■ 

BILLING  C006   ISOS-OVO 
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Part  II 


Department  of  the 
Interior 


Minerals  Management  Service 


Outer  Continental  Shelf;  Proposed  Notice 
of  Sale;  Central  Gulf  of  Mexico  Sulphur 
and  Salt  Lease  Sale;  Notice 


BEST  COPY  AVAILABLE 
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UNITED  STATES 
OEPARIMENT  OF  TOE   HrrEPJOR 
RINEPALS  MANf«3MD/r  SSTilCE 

Outer  CDntinentcLL  Shelf 
Proposed  Notioe  of  Sale  I 
Oentral  Gulf  of  Mexioo   ' 
Sulphur  and  Salt  Lease  Sale 

By  publicati^i  of  this  proposed  Notice  of  Sale,   the  Department  of  the  Interior 
provides  the  public  and  potential  bidders  an  opportunity  to  review  the  proposed 
terrts  arri  aorriitions  for  a  sulphur  and  salt  lease  sale  on  the  Federal  cuter 
Ccntmental  Shelf    (OCS)    m  the  Central  Gulf  of  Mexiao.     The  proposed  Notioe  for 
this  sale  was  preceded  by  a  Notioe  in  the  Federal  Fbaqlster  (June  29,   1987,   at 
52  FR  24264)   which  ircluded  a  query  regarding  tentative  terms  and  ccnditions 
for  a  sale.     Responses  to  that  Notice  were  e^loyed  in  the  decisions  en  the 
terrs  and  conliticns  in  this  proposed  Notioe  of  S£LLe. 

The  Minerals  Management  Service  is  requesting  further  cament  by  October  26, 
1987,   on  scheduliix3  of  the  sale,   no^-alcy  rates,   and  lease  terns.     See 
paragraph  16  of  this  Notice. 


ftCWS    Director,  Minerals  Management  Service 


Agproved: 


David  M.  Crow 


Aoting     Assistant  Secretary  -  Land  and  Minerals  Management 


^. 


1/ 


James  E.  Cason 


^/>fn 


Date 
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UNTTED  STATES 
CEPARIWXr  OF  TOE   ULTERIOR 
MINERALS  MANAGLMQ^  SER'.TCE 

Outer  Continental  aielf 

Proposed  Notioe  of  Sale 

Central  Gulf  of  Mexico 

Sulphur  and  Salt  Leeise  Sale 

Authority      TTiis  Notice  is  published  pursuant  to  the  Outer  Continental 
Shelf'ioCS)    Umis  Act    (43  U.S.C.    1331-1356,    (1982)),    as  amended  by  tr^  OCS 
Lands  Act  Amendments  of  1985   (100  Stat.    lA^?)  ,   and  t.^  reg'jlations  issoea 
ther^ureler   (30  CFR  Part  256)  . 

2       Filing  of  Bids.     Sealed  bids  will  be  received  by  the  Regional  Director 
(RD)     Gulf  of  Mexico  Region,  Minerals  Management  Service   (>KS) ,   1201  EL-iwood 
Park  Boulevard,  New  Orleans,   Ixiuisiana  70123-2394.     Bids  may  be  delivered  m 
nerson  to  that  address  during  normal  business  hours  (8  a.m.   to  4  p. it,.)   un..^ 
the  Bid  Submissicr  Deadline  at  10  a.m.,  January  _,    1988.     Hereinafter,   all 
times  cited  in  this  Notice  refer  to  Central  Standard  Tune   (c.s.t.)   a-^ess 
otherwise  stated.     Bids  will  r^  be  acot^Tted  the  day  of  Bid  C^Der.i.Tq, 
January       .    1988.     Bids  received  by  the  RD  later  than  the  tune  and  date 
specified  above  will  be  returned  unopened  to  the  bidders.     Bids  may  not  be 
modified  unless  written  ncdification  is  received  by  the  RD  prior  to  10  a.m., 
Januarv  1988.     Bids  may  not  be  withdrawn  unless  written  withdr^wa^   is 

received"!^  the  RD  prior  to  8:30  a.m.  ,   January  _,    1988.     Bid  Oper.mq  Tune  will 

be  9  a.m.,   January  __,    1988,   at •     ^11  ^ids  inist 

be  sutcutted  artJ  will  be  considered  in  aooondanoe  with  applicable  regulations, 
ircluling  30  CFR  Part  256. 

3      Method  of  Bidding.     A  separate  bid  in  a  sealed  en'/elcpe  labeled 
"Sealed  Bid  for  Sulphur  and  Salt  Lease  Sale   (bidding  unit  number,   map  nuraoer, 
map  naire,   and  block  number(s)),  not  to  be  cpened  until  9  a.m.,   c.s.t., 
January  1988,"  nust  be  sufccdtted  for  each  prescribed  bidding  ur.a.  tid 

upcr      iFis  r«xinnerxled  that  all  nuntoers  of  blocks  and  applicable  portions 
(as  described  in  paragraph  12)  omprismg  the  bidding  unit  ap^^ear  on  the 
sealed  aivelope.     A  bid  form  for  this  sale  is  available  fron  the  Gulf  of  Mex.co 
Regional  Offioe  as  provided  in  paragraph  14(a) .      In  addition,   the  total  amount 
bid  itust  be  in  **»le  dollar  anounts  (no  cents) .     Bidders  nust  sutrut  -i^h  each 
bid  one-fifth  of  the  cash  bcrus,   in  cash  or  by  cashier's  check,   bank  draft,   or 
certified  check,  payable  to  the  order  of  the  U.S.   Department  of  the 
Interior— Minerals  Management  Service.     No  bid  for  less  than  all  of  any  tiddutg 
unit  as  described  in  paragraph  12  will  be  considered. 

All  documents  miist  be  executed  in  oonformance  with  signatory  author izatia-is  or, 
file      Partnerships  also  need  to  sutnut  or  have  on  file  in  the  Gulf  of  Mexio; 
Regional  Offioe  a  list  of  signatories  authorized  to  bind  the  partnership. 
Bidders  sutxnitting  joint  bids  most  state  on  the  bid  form  the  pnrportiorate 
interest  of  each  participatut;  bidder  in  percent  to  a  maxuiun  of  five  deciru. 
Places  after  the  decunal  pouit,   e.g.,    50.12345  percent.     Other  documents  may  be 
required  of  bidiers  urxler  30  CFR  256.46.     Bidders  are  wamed  against  vi°^at.,or 
of  18  use     1860,   prohibitirq  unlawful  ccmbu^tion  or  intimidatior,  c.  Cidders. 
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4.     Bidding  S-,-staTE.     All  bids  sutrdtted  at  this  sale  mast  provide  for  a 
cash  bonus  in  the  amojnt  of  $144,000  or  more  per  bickiing  unit.     All   leases 
awarded  will  prcvide  for  a  yearly  rental  payment  of  $3  per  acre  or  fraction 
thereof.     All  leases  will  provide  for  a  minimnn  royalty  of  $3  per  acre  or 
fracticr  thereof.     A  cash  bonus/ fixed  rrjyalty  bidding  system  with  a  sulph'ar 
royalty  rat£  of  12  1/2  percent  will  be  employed  on  all  bidiutg  units  offered  in 
this  sale.   No  royalty  will  be  collected  on  salt  used  for  of«rBtions  or 
ptTxiuctior  purpoGes  en  the  lease  itself.     A  royalty  rate  applicable  to  salt 
produced  for  off-site  usage  will  be  detenrdned  prior  to  the  final  Notice  of 
Sale. 

5-     Equal  Oyortunitv.     Each  bidder  mist  have  sutniitted  by  the  Bid 
Sutriiasicn  Deadline  stated  in  paragraph  2,  the  oertificaticxi  r^juired  by 
41  CFR  60-1. 7(bj   and  Executive  Order  No.   11246  of  Septenter  24,    1965,   as 
amended  by  Boecutive  Order  No.   11375  of  October  13,   1967,  cr  the  Catplianoe 
Report  Certification  Form,   Form  WE-2033   (Jun«  1985) ,  arxl  the  Affirmative 
Acticr  Represmtatior  Fora,   Ftons  ^•^S-2032   (June  1985).     See  paragraph  14(d). 

6.     pid  Cpening.     Bid  opening  will  begin  at  the  Bid  Cpenlrq  Tii!E  stated  in 
paragraph  2.     The  opening  of  the  bids  is  for  the  sole  purpose  of  publicly 
announcing  bids  received,   and  no  bids  will  be  accepted  or  rejected  at  that 
tune.      If  the  D^aarCment  is  prohibited  for  any  reeison  frcin  openirq  any  bid 
before  midnight  en  the  day  of  Bid  C^jening,   that  bid  will  be  returned  unopened 
to  the  bidder  as  soon  thereafter  as  possible. 

"^ ■     Deposit  of  Payment.     Any  Ccish,   caishier's  checks,   certified  checte,   or 

barJc  drafts  sutirj.tted  with  a  bid  iray  be  deposited  by  the  GovemiEnt  in  an 

interest  bearing  aoccunt  m  the  U.S.  Treasury  durirg  the  period  the  bids  are 

being  considered.     Such  a  deposit  does  not  constitute  are)  shall  not  be  con- 
strued as  acceptanoe  of  an>-  bid  oti  behalf  of  the  United  States. 

8-  Withdrawal  of  Bidding  Units  or  fortions  Thereof.  The  United  States 
reserves  the  right  to  withdraw  any  bidding  unit  or  porticn  thereof  frctn  this 
sale  prior  to  issuance  of  a  written  acceptance  of  a  bid  for  the  bidding  unit. 

5-     Aoceptyicg,  Selection,  or  Return  it  Pl/i?-     TTie  United  States  reserves 
the  ri^t  to  reject  any  and  all  bids.      In  any  case,   no  bid  will  be  accepted, 
and  no  lease  for  any  bidding  urit  will  be  awarded  to  any  bidder,   unless: 

a)  the  bidder  has  ccrplied  with  all  requirements  of  this  Notice  a-nd 
applicable  regulations; 

b)  the  bid  is  the  highest  valid  bid;  and 

c)  the  aincunt  of  the  bid  has  been  determined  to  be  adequate  by  the 
authorized  offioer.  I 


S^^l^l^  satisfy  the  bending  requirenents  of  30  ere  256,   Subpart  i 

Su^essful  bidders  are  required  to  suhmit  the  balarx:e  of  the  bor^  arri^e^ 
first  year's  annual  rental  payment,   for  each  lease  issued,   by  electir^r-^-^-^s 
transfer  in  accordance  with  the  iBquiranents  of  30  era  218.1^5^^^^^'"  ' 

11.      Leasing  Haps  and  Official   Prr-rt-raction  DiagrRr^       >k3et  of  tfie  b-±>-'r, 
:^^  °ffSed  forlSse^^y  be  lo^aUl  on  the^oliter^ine^%^^  ^^^2 
Map6--Lcuisiara  Nos.   1  thrtx^  12.  TTus  is  a  set  of  27  ,^l^i<^s^vTTor 
S17  and  which  nay  be  purti^ased  frr^  the  Gulf  of  Mexico  Re^c^  of?^   (^ 

on^eOfficial  Protraction  Di^gr^  nh  16-10,  M^issippi  canycn  ?^  S 
S^  oifi^^ .     Itus  Bap  aells  for  $2  and  al*.  «y  be  p^^sed  fr^  the 

51  hV^ir^^^^^'^^  ^^^"^  "^"^^  f^^  ^^'^-     ■»»  »ale  will  i^luae 
51  bidding  units  as  described  below.     Biddinj  units  ar«  based  upcn  the  M^ 
geologic  cxiUin.  of  potential  sulftwr  dapoei^s  a«J  ar,  formd  ^^^!n^ 
«^^  Cfiarter  blocks.     The  following  table  ccntains  thT^S^^^rS^ered 
in  this  sale  as  well  as  their  block  ccrpoeiticn  and  acreage.     tS  ^ 
abbreviations  used  therein  and  their  associated  nap  nan^^-         ^ 


WC-West  Camercn 
XS-West  Cameron  South 
ECS-East  Cameron  South 
SMI -South  Marsh  Islarri 
SMIS-Sc«Jth  MarTBh  Island  South 
SS-SJiip  Shoal 
PL-South  Ffelto 
GI-Grand  Isle 
W[>-«e8t  Etelta 
fC-Mississippi  Canyon 
SPSE-Scwth  Pass  South  and  East 
MPSE-Main  Pass  South  and  East 


W3<  West  Cameron  Vtest 

EC-East  Cameron 

M^Vermilicn 

SKW-Sauth  Marsh  Islard  NcrtJ-. 

EI-Eugene  Islam 

SSS-Ship  Shoal  South 

ST-South  Timbalier 

GIS-Grand  Isle  South 

was-West  Delta  South 

SP-South  Pass 

KfMtein  Pass 
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No  bonus  bid  will  be  considered  for  aacepta.nce  unless  it  provides  for  a  cash 
bonus  in  the  ancxnt  of  $144,000  or  more  per  bidding  unit.  Any  bid  sutrutted 
wt.ich  does  not  ccnform  to  the  requirements  of  this  Notice,  the  OCS  Larxis  Act, 
AS   a.-Te.nded,  and  applicable  regulations  may  be  returned  to  the  person  suttrutting 
that  bid  by  the  RD  and  not  considered  for  acceptance. 

if'-  Successful  Bidders.  Each  person  who  has  sutr-itted  a  bid  accepted  by 
the  authorized  offioer  will  be  required  to  execute  copies  of  the  lease,  pay  the 
balance  of  the  cash  bcnus  bid  together  w;th  the  first  year's  annual  rer.tal  as 
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Rirkiinq  TMit   # 

1 

2 

3 

4 

5 

6 

7 

8 

9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 

34 

35 

36 

37 

38 

39 

40 

41 

42 

43 

44 

45 

46 

47 

48 

49 

50 

51 


CENH^AL  GUIF  OF  MEXICO 
SUIiWJR  AND  SALT  LEASE  SALE  BIDDING  UNITS 
Bidding  Unit  DescriptJOTi 

WCW  306 

WCS   521; 522; 544 

EC  104; 115 

EC  118; 119 

EC  126 

EC  154; 155;  WC  263;272NE/4 

EC  178;179W/2;184NW/4;185N/2 

EC  229 

ECS  293;304N/2 

VR  124 
VR  161; 162 
VR  164; 179 
VR  189; 190; 193; 194 
VR  199SW/4 ; 200 ; 2  03 ; 2  04NW/4 
VR  217;218;225;226 
SMI  8;   SMIN  288 
SMI   33; 38 

SMI  58;69;70;   SMIS  7INiy4;72;73 
SMIS  121,132N/2 

EI   62S/2;63S/2;75;77 

EI  89;94;95W/2;110NW/4;lllN/2 

EI   116S/2;128;128A;129;129A 

EI   119; 120; 125; 126 

EI  157SE/4;158;175;176E/2 

EI  172; 184 

EI  188S/2 ; 189S/2 ; 190 ; 191 

EI  205;218;227N/2 

EI  208 

EI  237;238;252N/2;253N/2 

SS  30;31;32;33   i 

SS  149; 154      ! 

SS  208SE/4;209S/2;214;215W/2 

SS  218;219E/2;229;230W/2;  SSS  242N/2 

SSS  268;269E/2;274;275W/2 

PL  ll;12;19NW/4;20N/2 

ST  63; 86 

ST  131;132N/2;  GIS  86 

ST  134W/2;135;151N/2 

ST  160SW/4;161;176;177 

CI  72  1 

WD  30;31        ' 

WD6  121SE/4;122S/2;133;134E/2 

WDS   137; 138;   MC  267 

WDS  152S/2;  MC  357; 358 

SPSE  88; 89; 93; 94 

SP  60;61N/2;  SPSE  67;70N/2 

MP  72  (seaward  of  Federal/State  boundary 

MP  144;145;  MPSE,  295;296 

MPSE  289 

MPSE  299 

MPSE  305; 306 


UM  I 


Acreage 


5,000.00 
11,428.74 
10,000.00 
10,000.00 
5,000.00 
16,250.00 
11,250.00 
5,000.00 
7,500.00 
5,000.00 
9,792.53 
10,000.00 
20,000.00 
12,500.00 
20,000.00 
6,315.57 
10,000.00 
23,719.57 
7,500.00 
15,000.00 
16,250.00 
12,500.00 
20,000.00 
13,750.00 
10,000.00 
15,000.00 
12,500.00 
5,000.00 
15,000.00 
20,000.00 
10,000.00 
11,250.00 
17,500.00 
15,000.00 
13,750.00 
10,000.00 
7,762.58 
10,000.00 
16,250.00 
5,000.00 
10,000.00 
11,250.00 
12,258.68 
8,629.27 
17,080.90 
14,999.94 
I   3,750.80 
19,110.72 
4,560.81 
4,560.81 
9,999.92 


13.   Lease  Terms  and  Stipulatieyis. 

a)  Leases  resulting  fran  this  sale  will  have  a  pruiary  lease  term  of 
5  years  with  an  autctiatic  extension  to  lO  years  in  cases  where  drill ing  has 
occurred  before  tiie  end  cf  the  fifth  year  pursuant  to,  euxi  meetLTKg  the 
critieria  established  in  an   approved  exploratior  plan.  The  avail2ibiiity  of 
lease  formB  for  this  sale  will  be  announcsd  in  the  Federal  Register  at  a  later 
date. 

b)  The  stipulations  to  be  applied  arc  as  described  in  the  followirq 
paragraphs:  ' 


StiFulaticn  No.  1 — Protection  of  Archaeological  Resouroes. 

(This  stipilatior  applies  to  all  bidding  units  leased  in  this  sale.) 

(1)  "Archaeologic2Ll  resouroe"  means  any  prehistoric  or  historic  district, 
site,  building,  structure,  or  object  (including  shipwrecks);  such  term  irclndes 
artifacts,  records,  and  remains  which  are  related  to  such  a  district,  site, 
building,  structure,  or  ob^ject  (Section  301(5),  National  Historic  PreservatiCTi 
Act,  as  amended,  16  U.S.C.  470w(5)).   "Operations"  means  any  drilling,  mining, 
or  ccnstTLtct-ion  or  placement  of  any  struc-ture  for  exploraticn,  developcETit ,  or 
production  of  the  lease. 

(2)  If  the  Regional  Director  (RD)  believes  an  archaeological  resource  may 
exist  in  the  lease  area,  the  RD  will  notify  the  lessee  in  writing.  The   lessee 
shall  then  ocrpiy  with  subparagraphs  (a)  throu^  (c) . 

(a)  Prior  to  ccmencing  any  operations,  the  lessee  shall  prefare  a 
report,  as  specified  by  the  RD,  to  determine  the  potential  existence  of 
any  archaeological  resource  that  may  be  affected  by  operations.  TTie 
report,  prRpared  by  an  archaeologist  and  a  geophysicist,  shall  be  based  on 
an  asfcessnent  of  data  frctn  rTesnote-sensing  surveys  a,nd  of  other  pertinent 
archaeological  and  environrae.ntal  infomation.  The  lessee  shall  sucmit 
this  rE^XDrt  to  the  RD  for  review. 


(b)   If  the  evidence  sucjgests  that  an  arctaeological  resource  may 
present,  the  lessee  shall  either: 


be 


(i)   Locate  the  site  of  any  cperaticn  so  as  not  to  adversely  affect 
the  area  where  the  archaeciogiczLl  resouroe  may  be;  or 

(11)  Establish  to  the  satisfaction  of  the  RD  that  an   currhaeological 
resairtx   does  not  exist  or  will  not  be  adversely  affected  by 
operations.  Ihis  shall  be  done  by  further  archaeological 
investigation,  conducted  by  an  archaeologist  and  a  geoF^Tysicist, 
using  survey  equipment  and  techniques  deemed  necessary  by  the 
RD.  A  report  on  the  investigation  shall  be  sucrutted  to  the  RD  for 
review.  j 

(c)   If  the  RD  determines  that  an  archaeological  resource  is  likely  to  te 
present  in  the  lease  area  ard  may  be  adversely  affected  by  operations, 
the  RD  will  notify  the  lessee  umediately.  Hie  lessee  shall  take  no 
action  that  may  adversely  affect  the  archaeological  resource  antil  the  RD 
has  told  the  lessee  how  to  protect  it. 


(3)  If  the  lessee  discovers  any  archaeological  resource  while  condjctirig 
operations  en  the  lease  area,  the  lessee  shall  report  t-he  disccTvery  imrEdiatelv 
to  the  RD.  T^e  lessee  shall  make  every  reasonable  effort  to  preser'^  the 
archaeological  resouroe  until  the  RD  has  told  the  lessee  how  -c  pr:,.tect  it. 

Sticulation  No.  2— Military  Areas. 

(•mis  stipilaticn  applies  only  to  Bidding  Unit  No.  49,  i.e.  Ma;.-.  Pass  South 
and  hast   Addition  Block  289,  whacti  is  located  in  the  Eqlm  Water  Test  Area  1 
(Q/TA-l) ,  an  area  used  by  the  U.S.  Air  Foroe  for  rocket  and  missile  testira. 
This  bidding  unit  is  located  en  the  western  boundciry  of  tVIA-l.) 

(a)  Hold  and  Save  Harmless 

Wiether  ocenjensation  for  such  danage  or  injury  might  be  due  under  a  theory  of 
strict  or  absolute  liability  or  otherwise,  the  lessee  assumes  al^  risxs  of 
damage  or  injury  to  persons  or  property,  which  occur  ir\,   on,  or  above  the  Outer 
ajntinental  Shelf,  to  any  persons  or  to  any  property  of  any  perscr  or  persons 
v*io  are  agents,  enployees,  or  invitees  of  the  lessee,  its  agents,  iriiependert 
ocrtractors,  or  subcontractors  doing  business  with  the  lessee  in  connection 
with  any  activities  being  performed  by  the  lessee  in,  en,  or  above  the  Outer 
Oontinertal  Shelf,  if  such  in]ury  or  damage  to  such  perton  or  p.-j(jertv  occurs 
by  reason  of  the  activities  of  any  agency  cf  the  U.  S.  G<7.T£mrEnt,  its  ocr'u^r- 
^rs  or  subcontractors,  or  any  of  t^^ir  otfioers,  agents  or  en^rloyees,  bei-ng 
conducted  as  a  part  of,  or  m  connection  with,  the  prograiiB  ajxJ  activities  cf 
the  ccrmard  headguarters  for  tglin  Water  Test  Area  1  (E>rrA-l)  ,  aciiress  prcrv-ide^ 
below. 

Notwithstanding  any  limitation  of  the  lessee's  liability  in  the  lease,  the 
lessee  assunes  this  risk  whether  such  iroury  or  damage  is  caused  ir,  whole  or  m 
part  by  any  act   or  aidssion,  regairdless  of  ncHligence  or  fault,  of  the  1,'r.^teij 
States,  its  ocrtractors  or  subcontractors,  or  any'  of  it£  officers,  agents,  or 
aiployees.  The  lessee  further  agrees  to  indamity  am   save  hdrr.leiis'the  United 
States  against  all  claims  for  loss,  damage,  or  in]ury  sustained  by  the  lessee 
and  to  Indemify  and  save  harmless  the  United  States  against  ail  claims  for 
loss,  damage,  or  injury  sustained  by  the  agents,  e:riployees,  or  invitees  of  the 
lessee,  its  agents,  or  any  independent  oortractors  or  subcontractors  dcirq 
tusuiess  with  the  lessee  in  connection  with  the  prograirs  and  activities  of  the 
afonanentioned  military  installation,  whether  the  same  be  ca-ased  in  whole  or  in 
part  by  the  negligence  or  fa'olt  of  the  United  States,  its  contractors,  or 
subcontractors,  or  any  of  its  officers,  age-nts,  or  erplcr^'ees  ard   whether  sucr. 
claims  maqht  be  sustained  under  a  theory  of  strict  or  absolute  liability  or 
otherwise. 

(b)  Electronagnetic  Elrdssiors 

Tr.e  lessee  ag-.^ees  to  control  its  c*.ti  electrcracnetic  er-issions  arti   those  of  its 
agents,  enployees,  invitees,  mdepandent  cor.tractors  or  subcontractors 
ema-iating  fnciii  EVTA-l  in  aooordanoe  witn  requirenents  specified  b>-  the 
ccmander  of  the  caimand  headguarters  for  LKTA-l,  aciiress  prc^'ioed  below,  to 
the  degree  necessary  to  prevent  damage  to,  or  unacceptable  i,nt£rference  with, 
Denartnent  of  Defense  flight,  testing  or  operational  activities  cond-jcted 
witl-.in  OyTA-I.  Necessary  nomtcrmg  oontrDi  a.Td  cnordij-atior  w.th  the  lessee. 
Its  agents,  enployees,  invitees,  independent  cor' tractors,  or  sufccortractc:-5 
wUl  be  affected  by  the  cairander  of  the  aforenentione!  ons,Tcre  militiiy 
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Lnstallaticr  cxxxluctmg  operations  in  IVTA-l,   provided,   however,   that  control 
of  sixii  electrcraqnetic  emissions  shall   ih  no  instance  prohibit  all  manner  of 
electronagnetic  ccrmnicaticn  durnig  any  period  of  tine  between  a  lessee,    its 
aqents,  aiplayees,    invitees,    url^iendent  contractors,  or  suboontractors  and 
onshore  facilities.  | 

(c)     Operational  I 

l^e  lessee     when  operatir^  or  causing  to  be  operated  en  its  behalf,   boat  or 
aiix3^ft  traffic  in  EWTA-l,  shall  enter  into  an  agreement  with  the  ccmander  of 
the  camand  headquarters  for  EWTA-l,   address  prcvided  belcw,   upon  utilizing  the 
area  prior  to  ccmiErcirq  such  traffic.     Such  an  agreement  will  provide  for 
positive  ccritrol  of  boats  and  aircraft  cperatinj  in  EWTA-l  at  all  tuies. 


IwrA-l  Contact  Officer: 


Ocmtander 
Amament  Division 

t  Attention:     Howard  Dimdg/CCN 

Dglin  AFB,   Florida  32542 
Tel^iwre:      (904)    882-5558 

Stipulation  No.   3— Hvdrocarton  Disocverv  StiP^qatjcn. 

(This  stipulation  applies  to  all  biddihg  units  leased  in  this  sale) . 

Sulph'or  ard  salt  leases  are  granted  eesparately  frcm  oil  and  gas  leases. 
Therefore     arvy  h-ydrocarbons  disccwered  by  the  sulphur  and  salt  lessee  cannot 
be  prxxJjced  'urder  this  lease.     If  the  lessee  discovers  hydrocaitxjis  while 
corriucting  sulfiior  and  salt  operations  on  the  lease  area,   the  lessee  shall 
report  the  discovery  inrediately  to  the  Regional  Director  (RD) .     If  the  RD 
determines  that  the  discovery  is  significant,   and  the  Director  determnes  that 
release  of  the  information  is  necessary  for  the  pTcper  develcpnent  of  the  f le.d 
or  area,   then  a  public  aniajrcement  of  the  significant  hydrocarbon  discoverv 
will  be  nade  pursuant  to  30  CFR  250.3. 

114.     Information  to  Lessees. 
a)     Sugjlanental  Documents.     For  copies  of  the  various  documents  iden- 
tified as  available  fran  the  Gulf  of  Mexico  Regional  Office,  prospective 
bicilers  should  contact  the  Public  Information  Unit,  Minerals  Management 
Servi.-p     1201  Elinwood  Park  Boulevard,  New  Orleans,   Lcxiisiana     70123-2394, 
either  in  writUY;  or  by  bele^iTcne   (504)   736-2519.     For  additional  information, 
contact  the  Regional  Supervisor  for  Leasing  and  Envirorroent  at  that  address  or 
by  telephone  at    (504)    736-2755.  j 

b)     Navigation  Safef/.     Operations  on  seme  of  the  bidding  units  offered 
for  lease  may  be  restricted  by  designation  of  fairways,   precautionary  zones, 
archorages,   safety  zones,  or  traffic  separation  schanes  established  by  the  U.S. 
Coast  Guard  pursuant  to  the  Ports  and  Waterways  Safety  Act   (33  U.S.C.   1221  et 
seq  )  ,   as  anended.     U.S.   Corps     of  Engineers  permits  are  required  for  ccnstruc- 
tion  of  any  artificial  islarels,    installations,  and  other  devices  permanenUy  or 
teB?»rarily  attached  to  the  seabed  located  on  the  OCS  in  accordance  with 
Secticn  4(e)   of  the  OCS  Lands  Act,   as  amended. 


c)  Offshore  Pipelines.     Lessees  are  advised  that  the  Department  of  the 
Interior  and  the  Department  of  Transportation  have  ertored  into  a  Memorandim  of 
Urderstanding,  dated  May  6,   1976,  oonoeming  the  design,   installation,   cpera- 
tiCTi,   ard  BBintenarK»  of  offshore  pipelines.   Biciiers  shoild  consult  both 
Departnents  for  regulations  applicable  to  offshore  pipelines. 

d)  Affinnative  Action.     Revision  of  the  Department  of  Labor  regulations 
on  affirmative  action  requirements  far  Goverment  contractors   (including 
lessees)   has  been  deferred,   pending  review  of  those  regulations   (see  r^eral 
Reqister  of  August  25,   1981,   at  46  TR  42865  and  42968) .     Existing  stocks  of  the 
imi^ve  action  foms  described  in  paragraph  5  of  this  Notice  cxiTtain 
larouaae  that  would  be  superseried  by  the  revised  regulations  at  41  CFR  60-1.5 
(a)(l)and  60-1. 7(a) (1) .      Sufcndssion  of  Form  ^«S-2032    (June  1985)    and  Form 
»B-2033  (June  1985)  will  not  invalidate  an  otherwise  acxseptable  bid,  and  the 
revised  regulations'  r«jairenents  will  be  deaned  to  be  part  of  the  existing 
affirnative  action  fams. 

e)  OTTinance  Disposal  Areas.     The  U.S.  Air  Poroe  has  released  an  i^ideter- 
minable  aiiount  of  unexploded  ordnanoe  throi^hout  Bglin  Water  Test  Area  1,   v*uch 
is  shown  on  a  map  available  frm  the  ms  Gulf  of  Mexico  Regicral  Office.     The 
exact  location  of  the  unexploded  ordnance  is  un>cncwn,   and  lessees  are  advised 
that  all  biciiing  units  inclixled  in  this  sale  in  or  near  this  water  test  area 
should  be  considered  potentially  hazardous  to  drilling  and  platfonr,  and 
pipeline  plaoesnent. 


f)     Operational  Constraints. 


be 


(1)  Sulphur  and  salt  exploration  or  develcpient  activities  w^U 
permitted  in  such  a  manner  that  they  will  not  unduly  interfere  with  prior 
Vights  or  appocxjvals  for  oil  ard  gas  exploration  and/or  develcpment  activities. 

(2)  Exploration  or  developnent  and  production  plans  sutiriitted  in 
accorxiance  with  30  OT?  250.34  for  proposed  sulphur  and  salt  activities  wii.  be 
requirGd  to  incline  the  showir^  of  notice  to  existing  oil  and  gas  cpexator^  or 
p^eline  permittees  whose  existing  or  approved  activities  may  be  affected  ty 
theproposed  sulphur  activities.  Information  regarding  existing  pipelines  a-nd 
other  oil  ard  gas  appurtenances  and  structures  is  available  fror.  t.^  Regions. 
Of tioe.  See  paragraph  14 (a) . 

(3)  The  MC  nay,  if  detennined  necessary  as  a  means  of  safeguarding 
life  and  the  envirCTinaTt  and  the  carrying  out  of  oil  and  gas  cperations,  urpose 
appropriate  operational  constraints  or  requirements,  including  tut  not  luxated 
to  the  following: 

(a)  The  establishment  of  "no  activity  zones"  m  the  vicinity  of 
certain  existing  or  approved  oil  ard  gas  activities;  ard 

(b)  The  delaying  of  sulphur  develcprent  activities  until  such 
time  that  the  potential  for  negative  uipact  i^xxi  oil  and  gas  activities  is  at 
an  acceptable  level. 

15   OCS  orders.  Operations  on  all  leases  resulting  fron  this  sale  will  be 

coniartad  in  accordance  with  the  prcA^isions  of  all  Golf  of  Mexico  OCS  Orders, 

as  of  their  effective  dates,  and  an>'  other  ipplicatle  OCS  Order  as  ;t  beocre^ 
effective. 
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16.      fequest   for  aaTTnerrtg.      Fui-Lher  cxnnents  are   req-jested   frcrr.   i,-it£rested 
parties  on  the  subjects   listed  beaow.      Cements  are  requested  t-/  Oc+aber  26 
1987,   arti  should  be  sent  tc  the  Deputy  Associate  Director  fcr  Ctfsr,cre  Leasinq 
Minerals  Management  Servioe,   Departnent  of  the  Interior     ISt,'-:  ard  C  Sf^^'-s 
;••>.'.,    Rcon  4230    (^E-645J  ,    Washijtjton,    i;.C.    2C24C.  '  ^    -       -, 

a)     Ihe  NfE  actoxv-ledqt^  reccmenriit  ions  frcn  sere  interested  parties  for 
a  delay  of  the  sale  to  stre  tirie  after  J<i,T.«arv    1988.     ^k3we^'er,   the  MKS  >vis 
decided  to  proceed  with  the  sale  and  will   ne^-evaluate  tTe  3elav  altetr-a-   ve 
at  the  tune  of  the  firal  Notioe  of  Sale.     Aac.ti.onal  .ocrrisnts  in  t.^  turirq  of 
*ht:-  3£le  are  requested. 

fc)     Add.tioral  ocrrent^  specific  to  the  reccme.-xied  terms  ard  corriitions 
in  this  prcposed  ftot.ce  of  SaJ^e  are  requested,   particularly  on  royalty  rates 
and   lease  terms. 


c)  As  noted  in  paragraph  4  of  this  proposed  Notice,  the  rns  is  planning 
to  assess  a  royalty  on  salt  pradaoed  m  thas  sale  for  usage  off  the  lease  site 
Specific  cements  reqara^ng  a.-  appr^ri^ite  rcyalt>'  rate  are  hereby  req-iested 


X 


X 


CD 

or 


[FR  Doc.  87-20638  Filed  9-9-87;  8:45  am] 

B^.-AG  CODE   4310-MR-C 


lb 
CO 


VOL 


1987 


Thursday 
September  10,  1987 


Part  III 


Department  of  the 
Treasury 

Internal  Revenue  Service 


26  CFR  Parts  31,  301,  and  602 

Penalty  for  Failure  To  Include  Correct 
Information  on  Information  Returns  and 
Payee  Statements;  Temporary 
Regulations  and  Notice  of  Proposed 
Rulemaking 


34354      Federal  Register  /  Vol.  52,  No.  175  /  Thursday,  September  10,  1987  /  Rules  and  Regulations 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  31,  301,  and  602 

[T.D.  8155) 

Penalty  for  Failure  to  Include  Correct 
Information  on  Information  Returns 
and  Payee  Statements 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Temporary  regulations. 

SUMMARY:  This  document  provides 
tempordry  regulations  on  the  penalty  for 
failure  to  provide  correct  information  on 
information  returns  and  payee 
statements.  Congress  enacted  this 
penalty  in  section  1501  of  the  Tax 
Reform  Act  of  1986  (Pub.  L.  99-514). 
These  regulations  affect  persons  who 
are  required  to  file  information  returns 
with  the  Internal  Revenue  Service  and 
furnish  statements  to  payees.  The  text  of 
these  temporary  regulations  also  serves 
as  the  text  of  the  proposed  regulations 
cross-referenced  in  the  notice  of 
proposed  rulemaking  in  the  Proposed 
Rules  section  of  this  issue  of  the  Federal 
Register. 

DATES:  These  regulations  are  effective 
January  1,  1987,  as  applicable  to 
information  returns  and  payee 
statements  the  due  date  for  which 
(determined  without  regard  to 
extensions)  is  after  December  31, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Renay  France  of  the  Legislation  and 
Regulations  Division,  Office  of  Chief 
Counsel,  Internal  Revenue  Service.  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224  (Attention;  CC:LR:T)  (202-56&- 
3459.  not  a  toll-free  call). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  temporary 
regulations  on  the  penalty  under  section 
6723  for  failure  to  include  correct 
information  on  information  returns  and 
payee  statements.  Section  6723  was 
added  to  the  Internal  Revenue  Code  by 
the  Tax  Reform  Act  of  1986.  These 
temporary  regulations  will  remain  in 
effect  until  superseded  by  final 
regulations  on  this  subject. 

Explanation  of  Provisions 

Section  6723  imposes  a  penalty  on  any 
person  who  files  an  information  return 
(as  defined  in  section  6724(d)(1)),  or 
furnishes  a  payee  statement  (as  defined 
in  section  6724(d)(2)),  and  fails  to 
include  all  of  the  required  information  or 
includes  incorrect  information.  The 
amount  of  the  penalty  is  S5  for  each 


return  to  statement  for  which  there  is  a 
failure  to  include  correct  information. 
However,  the  total  penalty  imposed  on 
any  person  for  all  such  failures  during  a 
calendar  year  is  limited  to  $20,000. 

The  statute  provides  higher  penalties 
for  intentional  disregard  of  the  correct 
information  reporting  requirement,  and 
these  higher  penalties  are  not  subject  to 
the  $20,000  maximum.  Likewise, 
pursuant  to  section  6724,  the  $20,000 
maximum  does  not  apply  with  respect  to 
interest  or  dividend  returns  or 
statements. 

The  temporary  regulations  provide 
that  for  purposes  of  the  penalty  for 
failure  to  include  correct  information, 
the  information  that  is  required  to  be 
included  correctly  on  a  return  or 
statement  is  the  information  required  by 
the  applicable  information  reporting 
statute  or  by  any  administrative 
pronouncement  issued  thereunder  (such 
as  a  regulation,  revenue  ruling,  revenue 
procedure,  of  information  reporting 
form).  I 

Exception  for  Inconsequential 
Omissions  and  Inaccuracies 

The  temporary  regulations  provide  an 
exception  from  the  penalty  for 
inconsequential  omissions  and 
inaccuracies.  Under  this  exception,  the 
penalty  will  not  be  assessed  for  any 
failure  to  include  correct  information  on 
an  information  return  if  the  failure  does 
not  prevent  or  hinder  the  Internal 
Revenue  Service  from  processing  the 
return  or  from  correlating  the 
information  required  to  be  shown  on  the 
return  with  the  information  shown  on 
the  payee's  tax  return.  Similarly,  the 
penalty  will  not  be  assessed  with 
respect  to  a  payee  statement  if  the 
failure  cannot  reasonably  be  expected 
to  prevent  or  hinder  the  payee  from 
receiving  correct  information  and 
reporting  it  on  his  or  her  tax  return. 

Exception  for  Corrected  Omissions  and 
Inaccuracies 

To  encourage  the  reporting  of  correct 
information,  the  temporary  regulations 
also  provide  an  exception  for  corrected 
failures.  Under  this  exception,  the 
penalty  generally  will  not  be  assessed 
for  omissions  and  inaccuracies  that  are 
corrected  timely.  To  be  considered 
timely,  a  correction  must  occur  by  the 
earliest  of:  (1)  30  days  after  the  person 
who  filed  the  return  or  furnished  the 
statement  discovers  the  failure;  (2)  30 
days  after  the  date  of  a  written  request 
from  the  Internal  Revenue  Service  for 
corrected  information;  or  (3)  October  1 
(March  1  for  payee  statements)  of  the 
calendar  year  in  which  the  return  or 
statement  is  due.  Under  the  regulations, 
timely  correction  does  not  prevent 


assessment  of  the  penalty  for  any  failure 
that  is  part  of  a  pattern  of  conduct  of 
repeatedly  failing  to  include  correct 
information,  or  for  any  failure  that  is 
intentional. 

The  October  1  deadline  for  correcting 
information  returns  reflects  the  Internal 
Revenue  Service's  need  to  receive 
corrected  returns  in  time  to  process 
them  with  other  information  returns.  The 
March  1  deadline  for  correcting  payee 
statements  reflects  the  need  of  payees  to 
include  correct  information  in  their  tax 
returns  due  April  15.  Note  that  these 
deadlines  for  qualifying  for  the 
exception  from  the  penalty  differ  from 
the  deadlines  contained  in  §  31.6051-l(d) 
and  -2(b)  with  respect  to  the  separate 
requirements  to  furnish  corrected  Forms 
W-2  (Wage  and  Tax  Statements). 

Waiver  for  Reasonable  Cause  or  Due 
Diligence 

Section  6724  waives  the  penalty  for 
failure  to  include  correct  information  if 
it  is  shown  that  the  failure  is  due  to 
reasonable  cause  and  not  to  willful 
neglect  (or,  for  interest  and  dividend 
returns  and  statements,  if  it  is  shown 
that  due  diligence  was  exercised).  The 
temporary  regulations  set  forth  the 
procedure  to  be  followed  in  seeking  a 
waiver  for  reasonable  cause  or  due 
diligence. 

Intentional  Disregard  of  the  Correct 
Information  Reporting  Requirement 

As  mentioned  above,  section  6723 
provides  higher  penalties  for  intentional 
disregard  of  the  correct  information 
reporting  requirement.  The  temporary 
regulations  provide  rules  regarding  the 
circumstances  in  which  a  failure  to 
include  correct  information  on  an 
information  return  will  be  treated  as  due 
to  intentional  disregard.  Under  the 
regulations,  the  failure  to  include  correct 
information  on  payee  statements  will 
not  be  treated  as  due  to  intentional 
disregard. 

Coordination  with  Other  Penalties 

The  temporary  regulations  also 
provide  rules  for  coordinating  the 
penalty  for  failure  to  include  correct 
information  with  other  penalties,  such 
as  the  section  6676  penalty  for  failure  to 
supply  identifying  numbers.  Section 
6723(c)  and  the  temporary  regulations 
provide  that  no  penalty  for  failure  to 
include  correct  information  will  be 
imposed  with  respect  to  a  return  or 
statement  if  a  penalty  is  imposed  under 
section  6676  with  respect  to  such  return 
or  statement.  The  temporary  regulations 
also  provide  a  comparable  rule  for 
coordinating  the  penalty  for  failure  to 
include  correct  information  with  the 
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penalties  under  sections  6721  and  6722 
for  failure  to  fiJe  information  returns  and 
furnish  payee  statements. 

Executive  Order  12291 

The  Commissioner  of  Internal 
Revenue  has  determined  that  these 
temporary  regulations  are  not  a  major 
rule  as  defined  in  Executive  Order  12291 
and  that  therefore  a  regulatory  impact 
analysis  is  not  required. 

Paperwork  Reduction  Act 

The  collection-of-infarmation 
requirements  contained  in  these 
regulations  have  been  submitted  to  the 
Office  of  Management  and  Bridget  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1980.  These 
requirements  have  been  approved  by 
OMB  under  control  number  1545-0909. 

Regvxlalory  Flcxihility  Act 

A  general  notice  of  proposed 
rulemakmg  is  not  required  by  5  U.S,Q 
553  for  temporary  regulations. 
Accordingly,  these  temporary 
regulations  do  not  constitute  regulations 
subject  to  the  Regulatory  Flexibility  Act 
(5U.S.C.  chaptere). 

Drafting  Lnformation 

The  principal  author  of  these 
temporary  regulations  is  Renay  France 
of  the  Legislation  and  Regulations 
Division  of  the  Office  of  Chief  Counsel, 
Infernal  Revenue  Service.  However, 
personnel  from  other  offices  of  the 
Internal  Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations,  on  matters  of  both 
substance  and  style. 

List  of  Subjects 

26  CFR  Part  31 

Employment  taxes.  Income  taxes. 
Lotteries.  Railroad  retirement.  Social 
security.  Unemployment  tax. 

Withholding. 

26  CFR  Part  301 

Administrative  practice  and 
procedure.  Bankruptcy,  Courts,  Crime, 
Employment  taxes.  Estate  taxes.  Excise 
taxes.  Gift  taxes.  Inconae  taxes. 
Investigations,  Law  enforcement. 
Penalties,  Pensions,  Statistics.  Taxes, 
Disclosure  of  information,  Filing 
requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

.Adoptioa  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  Parts  31.  301  and 
602  are  amended  as  follows: 


PART  301— PROCEDUflE  AMD 
ADMlNlSTRATIOf4 

Paragraph  1.  The  authority  for  Part  301 
continues  to  read  in  part: 

Authority:  ze>  U.S.C.  7805.  '   *   * 

Par.  2.  SecUon  301£723-1T  is  added 
immediately  after  §  301X70&-1T  to  read 
as  follows: 

§301.6723-17     Failure  to  include  correct 
Informatton  (temporary). 

fa]  General  rule.  If  any  person  Cles  an 
information  return  (as  defined  in  section 
6724(dJ[l])  or  furnishes  a  payee 
statement  [as  defined  in  section 
6724[d)(2)),  and  such  person  fails  to 
include  all  &f  the  information  required  to 
be  shown  on  such  return  or  statement  or 
includes  mcorrect  information,  such 
person  will  be  considered  to  have  failed 
to  include  correct  information.  For  this 
purpose,  information  required  to  be 
shown  on  a  return  or  statement  is  ths 
information  required  by  the  applicable 
information  reportuig  statute  or  by  any 
administrative  pronouncement  issued 
thereunder  (such  as  a  regulation, 
rev?Tue  ruling,  revenue  procedure,  or 
information  reporting  form).  Except  as 
otherwise  provided  in  this  section,  any 
person  who  fails  to  include  correct 
information  shall  pay  S5  for  each  return 
or  statement  with  respect  to  which  such 
failure  occurs:  however,  the  total 
amount  imposed  on  any  person  for  all 
such  failures  during  any  calendar  year 
shall  not  exceed  $20,000.  See  paragraph 
(e)  of  this  section  regarding  the  higher 
penalties  for  intentional  disregard  of  the 
correct  information  reporting 
requirement  and  for  interest  and 
dividend  returns  and  statements. 

(b)  Exception  for  inconsequential 
omissions  and  inaccuracies — (1) 
Exception.  The  penalty  imposed  by 
paragraph  (a)  of  this  section  will  not  be 
assessed  for  any  failure  to  include 
correct  information  on  an  information 
return  if  the  failure  does  not  prevent  or 
hinder  the  Internal  Revenue  Service 
from  processing  the  return  or  from 
correlating  the  information  required  to 
be  shown  on  the  return  with  the 
information  shown  on  the  payee's  tax 
return.  Similarly,  the  penalty  imposed  by 
paragraph  (a)  of  this  secUon  will  rujt  be 
assessed  for  any  failure  to  mdude 
correct  information  on  a  payee 
statement  if  the  failure  cannot 
reasonably  be  expected  to  prevent  or 
hinder  the  payee  from  timely  receiving 
correct  information  and  reporting  it  on 
his  or  her  tax  return. 

(2)  Examples.  The  provisions  of  this 
paragraph  (b)  may  be  illustrated  by  the 
followmg  examples; 


E.xaj^pie  ;;/  .A  pijyor  f.ies  a  Fo.th  1099- 
MISC  i.'-el.iUrig  to  misceiianeou*  income)  wilh 
the  Internal  Revenue  Service  and  furnishes  a 
corresponding  statement  to  the  payee.  Both 
the  Form  1099-MISC  and  the  payee  slateKenl 
are  complete  ar^d  correct,  except  that  the 
word  "Street"  is  misspelled  in  the  pajee's 
address.  The  error  does  not  prevent  or  hinder 
the  Interna!  Revenue  Service  frcm  processing 
me  return  or  from  corrtiatinj!  tfie  miormalion 
required  to  be  shown  on  the  return  with  the 
information  shown  on  the  payee  s  tax  return. 
In  addition,  the  error  cannot  reasor»abiy  be 
expected  to  prevent  or  hinder  the  payee  torn 
timely  receiving  correct  information  and 
reporting  it  on  his  or  her  tax  return. 
Therefore,  the  penalty  imposed  by  paragraph 
(a)  will  not  he  assessed. 

Example  12:.  Assume  Uie  same  facts  »»  m 
Example  |ll.  exw^  that  the  only  error  on  the 
Form  lOas-.N-llSC  and  the  payee  statement  is 
that  the  payees  first  name,  "William."  is 
misspelled  as  ■•Willaim,"  The  penally 
;:T-.posed  by  paragraph  (a)  wi!)  not  t>e 
assessed,  for  the  reasons  set  forth  in  Example 
(1). 

Example  [3).  Assume  the  same  facts  as  m 
Example  fl)  except  that  the  only  error  on  the 
Form  1099-.MISC  a.id  the  payee  statement  is 
that  the  payees  street  address.  4821  Main 
Street,  is  incorrecrly  reported  as  5421  Main 
Street.  The  penalty  imposed  by  paragraph  (a) 
will  not  be  assessed  with  respect  to  the  Form 
1099-MISC  if  the  error  does  not  prevent  or 
hinder  the  Interna!  Revenue  Service  from 
processing  the  return  or  from  correlating  the 
information  required  to  be  shown  on  the 
return  with  the  information  shown  on  the 
payees  tax  return.  However,  the  penalty  will 
be  assessed  with  respect  to  the  payee 
statement  because  the  error  can  reasonably 
be  expected  to  prevent  or  hinder  the  payee 
from  timely  receiving  correct  information  and 
reporting  it  on  his  or  her  tax  return.  See 
paragraph  (d)  of  this  section  regarding  waiver 
of  the  penalty  for  reasonable  cause  or  due 
diligence. 

(c)  Exception  for  corrected  omissions 
and  inaccuracies — (1)  Exception.  The 
penaltj'  imposed  by  paragraph  (a)  of  this 
section  generally  will  net  be  assessed 
for  a  failure  to  include  correct 
information  on  an  information  return  or 
payee  statement  if  the  person  who  fiied 
the  return  or  furnished  the  statement 
corrects  the  failure  by  the  earliest  of — 

(i)  The  date  that  is  30  days  after  the 
date  that  the  person  discovers  the 
failure;  or 

(ii)  The  date  that  is  30  days  after  the 
date  of  a  written  request,  from  the 
Ir.tp'-nal  Revenue  Service  to  the  person, 
for  corrected  information;  or 

(iii)  October  1  (March  1  for  payee 
statements)  of  the  calendar  year  in 
which  the  return  or  statement  is  due. 

(2)  Limitations  on  exception. 
.Notwithstanding  paragraph  (cHl)  of  this 
section,  tinwly  correction  of  a  failure  to 
include  correct  information  on  a  rettrm 
or  statement  will  not  prevent 
assessment  of  the  penalty  for  any  failure 
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that  IS  part  of  a  pattern  of  conduct,  by 
the  person  who  filed  the  return  or 
furnished  the  statement,  of  repeatedly 
failing  to  include  correct  information. 
Further,  correction  of  a  failure  to  include 
correct  information  will  not  prevent 
assessment  of  the  penalty  for  intentional 
disregard  of  the  correct  information 
reporting  requirement.  See  paragraph 
(el(l)  of  this  section  with  respect  to 
intentional  disregard. 

(3)  Examples.  The  provisions  of  this 
paragraph  (c)  may  be  illustrated  by  the 
following  examples: 

Example  (1).  In  lanuary  1987,  Bank  M 
prepares  Forms  1099-lN'T  (relating  to  interest 
income]  with  respect  to  interest  income 
earned  by  its  depositors  in  calendar  year 
1986.  M  timely  files  the  forms  with  the 
Internal  Revenue  Service  and  timely 
furnishes  copies  to  its  depositors.  On  March 
16.  1987.  M  discovers  that  the  amount  of 
backup  withholding  tax  (Federal  income  tax 
withheld)  was  inadvertently  omitted  from 
several  of  the  forms  and  payee  copies. 
Several  days  later  M  files  corrected  forms 
with  the  Service  and  furnishes  corrected 
copies  to  the  affected  payees.  The  penalty  for 
friilure  to  include  correct  information  will  not 
be  due  with  respect  to  the  incomplete  Forms 
U»9-lNrr  filed  with  the  Internal  Revenue 
Service,  since  they  were  corrected  within  30 
days  after  M  discovered  the  omission  and 
before  October  1,  1987.  However,  the  penalty 
will  be  due  with  respect  to  the  incomplete 
copies  furnished  to  the  payees,  since  they 
were  not  corrected  by  March  1.  1987, 

Example  12/.  In  January  1987.  Corporation 
.\  files  Forms  1099-DlV  (relating  to  dividends 
and  distributions]  for  calendar  year  1986  and 
furnishes  copies  to  its  shareholders.  A 
significant  number  of  the  forms  and  payee 
copies  do  not  include  the  amount  of  backup 
withholding  tax.  On  December  1. 1987.  the 
Internal  Revenue  Service  provides  N  with  a 
written  request  for  corrected  information.  On 
December  15.  1987.  N  files  corrected  forms 
with  the  Service  and  furnishes  corrected 
copies  to  the  payees.  The  penalty  for  failure 
to  include  correct  information  will  be  due 
with  respect  to  the  incomplete  forms,  since 
they  were  not  corrected  by  October  1,  1987. 
In  addition,  the  penalty  will  be  due  with 
respect  to  the  incomplete  copies  furnished  to 
the  payees,  since  they  were  not  corrected  by 
March  1,  1987.  However,  Ns  correction  of  the 
forms  IS  a  fact  to  be  considered,  along  with 
other  facts,  in  determining  whether  the  higher 
penalty  for  intentional  failures  will  be 
imposed;  see  paragraph  (e)(l)(ii](B]  of  this 
section. 

Example  (3).  In  January  1987.  Corporation 
O  files  Forms  1099-DIV  for  calendar  year 
1986  and  furnishes  copies  to  its  shareholders. 
O  intentionally  does  not  include  the  amount 
of  backup  withholding  tax  for  any 
shareholder.  Since  the  omissions  represent  an 
intentional  disregard  of  the  correct 
information  reporting  requirement,  correction 
of  the  omissions  will  not  prevent  assessment 
of  the  penalty  for  intentional  failure  to 
include  correct  information. 

(d)  Waiver  for  reasonable  cause  or 
due  diligence — (1)  Reasonable  cause. 


Except  as  provided  in  paragraph  (dK2) 
(relating  to  interest  or  dividend  returns 
or  statements),  the  penalty  imposed  by 
paragraph  (a)  of  this  section  will  be 
waived  for  any  failure  to  include  correct 
information  if  it  is  established  to  the 
satisfaction  of  the  district  director  or  the 
director  of  the  internal  revenue  service 
center  that  such  failure  was  due  to 
reasonable  cause  and  not  to  willful 
neglect. 

(2)  Due  diligence.  Paragraph  (d)(1)  of 
this  section  will  not  apply  in  the  case  of 
any  interest  or  dividend  return  or 
statement  (as  defined  in  section 
6724(c)(5)).  However,  in  such  a  case,  the 
penalty  imposed  by  paragraph  (a)  of  this 
section  will  be  waived  for  any  failure  to 
include  correct  information  if  it  is 
established  to  the  satisfaction  of  the 
district  director  or  the  director  of  the 
internal  revenue  service  center  that  the 
person  otherwise  liable  for  such  penalty 
exercised  due  diligence  in  attempting  to 
include  such  information.  The 
requirement  to  exercise  due  diligence 
imposes  a  higher  standard  to  conduct 
than  required  under  the  reasonable 
cause  defense. 

(3)  Procedure  for  seeking  waiver. 
Reasonable  cause  (or  due  diligence) 
may  be  established  only  by  submitting  a 
written  statement  that  sets  forth  all  the 
facts  alleged  as  reasonable  cause  (or 
due  diligence)  and  makes  an  affirmative 
showing  of  reasonable  cause  (or  due 
diligence).  The  statement  must  be  signed 
by  the  person  required  to  file  the 
information  return  or  furnish  the  payee 
statement  to  which  the  penalty  imposed 
by  paragraph  (a)  of  this  section  relates, 
and  must  contain  a  declaration  that  it  is 
made  under  the  penalties  of  perjury.  See 
§  31.6061-1  for  rules  on  the  signing  of 
returns. 

(e)  Higher  penalties  in  certain  cases — 
(1)  Intentional  disregard  of  the  correct 
information  reporting  requirement — (i) 
Application  of  section  6723(b).  If  a 
person  fails  to  include  correct 
information  on  an  information  return 
and  such  failure  is  due  to  intentional 
disregard  of  the  correct  information 
reporting  requirement,  the  penalty 
imposed  by  paragraph  (a)  of  this  section 
with  respect  to  such  return  will  be 
determined  under  section  6723(b).  The 
penalty  prescribed  by  section  6723(b)  for 
such  a  return  is  SlOO  or,  if  greater,  the 
amount  equal  to  10  percent  (or,  in  some 
cases,  5  percent)  of  the  aggregate 
amount  of  the  items  required  to  be 
reported  correctly  on  the  return.  In  the 
case  of  any  penalty  determined  under 
section  6723(b),  the  $20,000  limitation  of 
paragraph  (a)  of  this  section  will  not 
apply.  In  addition,  such  penalty  will  not 
be  taken  into  account  in  applying  the 


520,000  limitation  to  penalties  not 
determined  under  section  6723(b). 

(ii)  Meaning  of  intentional  disregard. 
A  failure  to  include  correct  information 
on  an  information  return  will  be  treated 
as  due  to  intentional  disregard  of  the 
correct  information  reporting 
requirement  if  the  person  who  filed  the 
return  knowingly  or  willfully  failed  to 
include  correct  information  at  the  time 
the  return  was  filed.  Whether  a  person 
knowingly  or  willfully  failed  to  include 
correct  information  will  be  determined 
on  the  basis  of  all  of  the  facts  and 
circumstances  in  the  particular  case. 
Facts  and  circumstances  to  be 
considered  for  this  purpose  include,  but 
are  not  limited  to,  the  following — 

(A)  Whether  the  failure  to  include 
correct  information  is  part  of  a  pattern 
of  conduct,  by  the  person  who  filed  the 
return,  of  repeatedly  failing  to  include 
correct  information  on  information 
returns; 

(B)  Whether  the  person  who  filed  the 
return  corrects  the  failure  within  30  days 
after  the  date  of  any  written  request 
from  the  Internal  Revenue  Service  for 
corrected  information;  and 

(C)  Whether  the  person  who  filed  the 
return  can  reasonably  be  expected  to 
have  discovered  the  failure  during  the 
calendar  year  the  return  was  due  and,  if 
so.  whether  timely  correction  was  made. 

(2)  Interest  and  dividend  returns  and 
statements.  In  the  case  of  any  interest  or 
dividend  return  or  statement  (as  defined 
in  section  6724(c)(5)),  the  $20,000 
limitation  of  paragraph  (a)  of  this 
section  will  not  apply.  In  addition,  any 
penalty  imposed  by  paragraph  (a)  with 
respect  to  such  a  return  or  statement — 

(i)  Will  not  be  taken  into  account  in 
applying  the  $20,000  limitation  of 
paragraph  (a)  with  respect  to  other 
returns  or  statements,  and 

(ii)  Will  not  be  taken  into  account  in 
applying  the  $100,000  limitations  of 
sections  6721(a)  and  6722(a)  with 
respect  to  any  return  or  statement. 

(f)  Manner  of  payment — (1)  In  general. 
Except  as  provided  in  paragraph  (f)(2) 
(relating  to  interest  and  dividend  returns 
and  statements),  any  penalty  imposed 
by  paragraph  (a)  shall  be  paid  on  notice 
and  demand  by  the  Internal  Revenue 
Service  and  in  the  same  manner  as  a  tax 
liability  is  paid. 

(2)  Self-assessment  for  interest  and 
dividend  returns  and  statements.  Any 
penalty  imposed  by  paragraph  (a)  with 
respect  to  an  interest  or  dividend  return 
or  statement  will  be  assessed  and 
collected  in  the  same  manner  as  an 
excise  tax  imposed  by  subtitle  D  of  the 
Internal  Revenue  Code,  and  the 
deficiency  procedures  of  subchapter  B  of 
chapter  63  of  the  Code  will  not  apply.  In 
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such  a  case,  the  penalty  must  be  self- 
assessed  and  will  be  due  and  payable 
on  April  1  of  the  calendar  year  following 
the  calendar  year  for  which  the  return  or 
statement  is  required.  The  penalty 
should  be  remitted  with  a  properfy 
executed  Form  8210  (Self-Assessed 
Penalties  Return). 

(g)  Coordination  with  other 
penalties— [\]  Penalty  for  failure  to 
supply  identifying  numbers.  Pursuant  to 
section  6723(c),  no  penalty  shall  be 
imposed  under  paragraph  (a)  of  this 
section  with  respect  to  any  return  or 
statement  if  a  penalty  is  imposed  under 
section  6676  (relating  to  the  failure  to 
supply  identifying  numbers)  with 
respect  to  such  return  or  statement. 

(2)  Penalty  for  failure  to  file 
information  returns  or  furnish  payee 
statements.  No  penalty  shall  be  imposed 
under  paragraph  (a)  of  this  section  with 
respect  to  any  return  or  statem.ent  if  a 
penalty  is  imposed  under  section  6721 
(relating  to  the  failure  to  file  certain 
information  returns)  or  section  6722 
(relating  to  the  failure  to  furnish  certain 
payee  statements)  with  respect  to  such 
return  or  statement. 

(3)  Examples.  The  provisions  of  this 
paragraph  (g)  may  be  illustrated  by  the 
following  examples; 

Example  (II.  Corporation  P  timelv  files 
Forms  1099-DIV  (relating  to  dividends  and 
distributions)  for  a  calendar  year  and 
furnishes  copies  to  its  shareholders.  Several 
of  these  forms  and  shareholder  copies  do  not 
include  correct  taxpayer  identification 
numbers  (Tl.N's).  and  Corporation  P  does  not 
show  that  It  exercised  due  diligence  in 
attempting  to  include  correct  UN's:  therefore. 
a  penalty  is  imposed  under  section  66'6  (b) 
with  respect  to  these  several  forms  and 
shareholder  copies.  Since  a  penalty  is 
imposed  under  section  6676.  no  penalty  is 


imposed  under  paragraph  (a)  of  this  section 
with  respect  to  the  same  several  forms  and 
shareholder  copies. 

Example  (2).  Corporation  Q.  a  bank,  fails  to 
file  certain  required  Forms  1099-INT  (relating 
to  interest  income  of  its  depositors)  in  a 
timely  fashion.  Corporation  Q  claims  that  it 
exercised  due  diligence  in  attempting  to  file 
the  forms  on  time  and  that  therefore  no 
penalty  under  section  6721  or  6723  should 
apply.  If  the  Internal  Revenue  Service  finds 
that  Corporation  Q  did  not  exercise  due 
diligence  and  imposes  the  failure-to-file 
penalty  under  section  6721  with  respect  to  the 
forms,  no  penally  will  be  imposed  under 
paragraph  (a)  of  this  section. 

Example  (3).  Corporation  R  files  with  the 
Internal  Revenue  Service  a  document 
purporting  to  be  an  information  return.  The 
document  contains  so  many  omissions  and 
inaccuracies  that  its  utility  as  an  information 
return  is  minimized  or  eliminated.  The 
Service  imposes  the  failure-to-file  penalty 
under  section  6721  with  respect  to  the 
document.  Since  the  failure-to-file  penalty  is 
imposed,  no  penalty  will  be  imposed  under 
paragraph  (a)  of  this  section. 

PART  31— EMPLOYMENT  TAXES  AND 
COLLECTION  OF  INCOME  TAX  AT 
SOURCE 

Par.  3.  The  authority  for  Part  31 
continues  to  read  in  part: 

.A.uthority:  26  U.S.C.  7805.  *   *   * 

§31.605     [Amendedl 

Par.  4.  Section  31.6051-1  (h)  is 
amended  by  adding  the  following  new 
sentence  at  the  end  thereof:  "See  section 
6723  and  §  301.6723-lT  for  provisions 
relating  to  the  penalty  for  failure  to 
include  correct  information  on  an 
information  return  or  payee  statement 
and  for  the  exceptions  to  the  penalty, 
particularly  the  exception  for  timely 
correction." 


§31.6051-2    [Amended] 

Par.  5.  Section  31.6051-2(c)  is 
amended  by  adding  the  following  new 
sentence  at  the  end  thereof:  "See  section 
6723  and  §  301.6723-lT  for  provisions 
relating  to  the  penalty  for  failure  to 
include  correct  information  on  an 
information  return  or  payee  statement 
and  for  the  exceptions  to  the  penalty, 
particularly  the  exception  for  timely 
correction." 

PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  6.  The  authority  for  Part  602 
continues  to  read  as  follows: 
Authority:  26  U.S.C.  7805. 

§602.101     [An>€nded) 

Par.  7.  Section  602.101(c)  is  amended 
by  inserting  the  following  in  the 
appropriate  place  in  the  table: 

"§  301  6723-lT[d)  ,  .  .  1545-0909". 

There  is  a  need  for  immediate 
guidance  with  respect  to  the  provisions 
contained  in  this  Treasury  decision.  For 
this  reason,  it  is  found  impracticable  to 
issue  it  With  notice  and  public  procedure 
under  subsection  (b)  of  section  553  of 
Title  5  of  the  United  States  Code  or 
subject  to  the  effective  date  limitation  of 
subsection  (d)  of  that  section. 
Lawrence  B.  Gibbs, 
Commissioner  of  Internal  Revenue. 

Approved 
).  Roger  Mentz, 

Acting  Assistant  Secretary  of  the  Treasury. 
August  25,  1987. 
[FR  Doc  87-20675  Filed  9-9-87:  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  31,  301,  and  602 

Penalty  for  Failure  to  Include  Correct 
Information  on  Infomnation  Returns 
and  Payee  Statements 

agency:  Internal  Revenue  Service. 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temporary 

regulations. 

SUMMARY:  In  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Federal 
Register,  the  Internal  Revenue  Service  is 
issuing  temporary  regulations  relating  to 
the  penalty  for  failure  to  include  correct 
information  on  information  returns  and 
payee  statements.  The  text  of  those 
temporary  regulations  also  serves  as  the 
common  document  for  this  notice  of 
proposed  rulemaking. 
DATES:  The  regulations  are  proposed  to 
be  effective  as  final  regulations  January 
1,  1987.  as  applicable  to  information 
returns  and  payee  statements  the  due 
date  for  which  (determined  without 
regard  to  extensions)  is  after  December 
31.  1986.  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  by  November  9,  1987. 
ADDRESS:  Send  comments  and  requests 
for  a  public  hearing  to:  Commissioner  of 
Internal  Revenue.  Attention:  CC:LR:T 
(LR-142-86),  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT 
Renay  France  of  the  Legislation  and 


Regulations  Division.  Office  of  Chief 
Counsel.  Internal  Revenue  Service.  1111 
Constitution  Avenue  NW.,  Washington. 
DC  20224  (Attention:  CC:LR:T)  (202-56&- 
3459.  not  a  toll-free  call). 

SUPPLEMENTARY  INFORMATION: 

Background 

Temporary  regulations  in  the  Rules 
and  Regulations  portion  of  this  issue  of 
the  Federal  Register  add  new  §  301.6723- 
IT  to  Part  301  of  Title  26  of  the  Code  of 
Federal  Regulations.  When  §  301.6723- 
IT  is  promulgated  as  a  final  regulation, 
it  will  be  renumbered  as  §  301.6723-1. 

For  the  text  of  the  proposed 
regulations,  see  new  §  301.6723-lT.  The 
preamble  to  the  temporary  regulations 
explains  this  addition  to  the  Income  Tax 
Regulations. 

Regulatory  Flexibility  Act 

Although  this  document  is  a  notice  of 
proposed  rulemaking  that  solicits  public 
comment,  the  Internal  Revenue  Service 
has  concluded  that  the  regulations 
proposed  herein  are  interpretative  and 
that  the  notice  and  public  procedure 
requirements  of  5  U.S.C.  553  do  not 
apply.  Accordingly,  these  proposed 
regulations  do  not  constitute  regulations 
subject  to  the  Regulatory  Flexibility  Act 
(5  U.S.C.  chapter  6). 

Comments  and  Requests  for  a  Public 
Hearing 

Before  adoption  of  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  nine  copies)  to  the 


Commissioner  of  Internal  Revenue.  All 

comments  will  be  available  for  public 
inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  has  submitted  written 
comments.  If  a  public  hearing  is  held, 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register. 

The  collection-of-information 
requirements  contained  herein  have 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  section  3504(h]  of  the 
Paperw^ork  Reduction  Act.  Comments  on 
the  requirements  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB,  Attention:  Desk  Officer 
for  Internal  Revenue  Service,  New 
Executive  Office  Building,  Washington, 
DC  20503.  The  Internal  Revenue  Service 
requests  persons  submitting  comments 
to  OMB  to  also  send  copies  of  the 
comments  to  the  Service. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Renay  France  of 
the  Legislation  and  Regulations  Division 
of  the  Office  of  Chief  Counsel.  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations,  on  matters  of  both 
substance  and  style. 
Lawrence  B.  Gibbs, 
Commissioner  of  Internal  Revenue 
[FR  Doc.  87-20676  Filed  9-9-87:  845  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPTS-53096;  FRL-3243-1 ) 

Premanufacture  Notices;  Monthly 
Status  Report  for  April  1987 

AGENCY:  Environmental  Protection 
Agency  (EPA), 

action:  Notice. 

summary:  Section  5(d)(3)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
EPA  to  issue  a  list  in  the  Federal 
Register  each  month  reporting  the 
premanufacture  notices  (PMNs)  and 
exemption  requests  pending  before  the 
Agency  and  the  PMNs  and  exemption 
requests  for  which  the  review  period  has 
expired  since  publication  of  the  last 
monthly  summary.  This  is  the  report  for 
April  1987. 

Nonconfidential  portions  of  the  PMNs 
and  exemption  requests  may  be  seen  in 
the  Public  Reading  Room  NE-G004  at 
the  address  below  between  8:00  a.m. 
and  4:00  p.m.,  Monday  thru  Friday, 
excludmg  legal  holidays. 

ADDRESS:  Written  comments,  identified 
with  the  document  control  number 
"[OPTS-530961"  and  the  specific  PMN 
and  exemption  request  number  should 
be  sent  to:  Document  Processing  Center 
(TS-790),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
L-lOO,  401  M  Street  SW.,  Washington, 
DC  20460.  (202)  554-1305. 

FOR  FURTHER  INFORMATION  CONTACr. 

Wendy  Cleland-Hamnett, 
Premanufacture  Notice  Management 
Branch.  Chemical  Control  Division  (TS- 
794).  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
E-613,  401  M  Street  SW..  Washington, 
DC  20460,  (202)  382-3725. 

SUPPLEMENTARY  INFORMATION:  The 

monthly  status  report  published  in  the 
Federal  Register  as  required  under 
section  5(d)(3)  of  TSCA  (90  Stat.  2012  (15 
U.S.C.  2504)),  will  identify:  (a)  PMNs 
received  during  April;  (b)  PMNs 
received  previously  and  still  under 
review  at  the  end  of  April;  (c)  PMNs  for 
which  the  notice  review  period  has 
ended  during  April;  (d)  chemical 
substances  for  which  EPA  has  received 
a  notice  of  commencement  to 
manufacture  during  April;  and  (e)  PMNs 
for  which  the  review  period  has  been 
suspended.  Therefore,  the  April  1987 
PMN  Status  Report  is  being  published. 


Dated:  luly  28.  1987. 
Denise  Devoe, 
Acting  Director,  Information  Management 

Division. 

Premanufacture  Notices  Montlily  Status 
Report,  April  1987 

I,  150  Premanufacture  Notices 
AND  Exemption  Requests  Re- 
ceived During  the  Month 


P  87-914 
P  87-915 
P  87-916 
P  87-917 
P  87-918 
P  87-919 
P  87-920 
P  87-921 
P  87-922 
P  87-923 
P  87-924 
P  87-925 
P  87-926 
P  87-927 
P  87-928 
P  87-929 
P  87-930 
P  87-931 
P  87-932 
P  87-933 
P  87-9.34 
P  87-935 
P  87-936 
P  87-937 
P  87-938 
P  87-939 
P  87-940 
P  8:' -941 
P  87-942 
P  87-943 
P8"-944 
P8"-945 
P  87-948 
P  87-947 
P8'-94« 
P  8~-949 
P  87-950 
P  87-951 
P  87-952 
P  8--953 
P  8"-9M 
P  8"-955 
P  8--958 
P  8"-957 
P  87-958 
P  8~-959 
P  87-960 
P  87-961 
P  87-962 
P  87-963 
P  87-964 
P  87-965 
P8--966 
P8--967 
P8'-968 
P  87-969 
P  87-970 
P  87-971 
P  87-972 
P  87-973 
P  87-974 
P  87-975 
P  87-976 
P  87-977 
P  87-978 


PMN  No. 


UM  I 


P  87-979 
P  87-980 
P  87-981 
P  87-982 

P  87-983 
P  87-984 
P  87-985 
P  87-986 
P  87-987 
P  87-988 
P  87-989 
P  87-990 
P  87-991 
P  87-992 
P  87-993 
P  87-994 
P  87-995 
P  87-996 
P  87-997 
P  87-998 
P  87-999 
P  87-1000 
P  87-1001 
P  87-1002 
P  87-1003 
P  87-1004 
P  87-1005 
P  87-1006 
P  87-1007 
P  87-1008 
P  87-1009 
P  87-1010 
P  87-1011 
P  87-1012 
P  87-1013 
P  87-1014 
P  87-1015 
P  87-1016 
P  87-1017 
P  87-1018 
P  87-1019 
P  87-1020 
P  87-1021 
P  87-1022 
P  87-1023 
P  87-1024 
P  87-1025 
P  87-1026 
P  87-1027 
P  87-1028 
P  87-1029 
P  87-1030 
P  87-1031 
P  87-1032 
P  87-1033 
P  87-1034 
P  87-1035 
P  87-1036 
P  87-1037 
P  87-1038 
P  87-1039 
P  87-1040 
P  87-1041 
P  87-1042 
P  87-1043 


P  87-1044 
P  87-1045 
P  87-1046 
P  87-1047 
P  87-1048 
P  87-1049 
P  87-1050 
P  87-1051 
P  87-1052 
P  87-1053 


Y  87-135 

Y  87-136 

Y  8--137 

Y  87-138 

Y  87-139 

Y  87-140 

Y  87-141 

Y  87-142 

Y  87-143 
¥  87-144 


I 


193  Premanufacture  Notices 
Received  Previously  and  Still 
Under  Review  at  the  End  of  the 
Month 


P  87-721 
P  87-722 
P  87-723 
P  87-724 
P  87-725 
P  87-728 
P  87-727 
P  87-728 
P  87-729 
P  87-730 
P  87-731 
P  87-732 
P  87-733 
P  87-734 
P  87-735 
P  87-736 
P  87-737 
P  87-738 
P  87-739 
P  87-740 
P  87-741 
P  87-742 
P  87-743 
P  87-744 
P  87-745 
P  87-746 
P  87-747 
P  87-748 
P  87-749 
P  87-750 
P  87-751 
P  87-752 
P  87-753 
P  87-754 
P  87-755 
P  87-756 
P  87-757 
P  87-758 
P  87-759 
P  87-760 
P  87-761 
P  87-762 
P  87-763 
P  87-764 
P  87-765 
P  87-766 
P  87-767 
P  87-768 
P  87-769 
P  87-770 
P  87-771 
P  87-772 
P  87-773 
P  87-774 
P  87-775 
P  87-778 
P  87-777 
P  87-778 
P  87-779 
P  87-780 
P  87-781 
P  87-782 


PMN  No. 


P  87-783 
P  87-784 
P  87-785 
P  87-786 
P  87-787 
P  87-788 
P  87-789 
P  87-790 
P  87-791 
P  87-792 
P  87-793 
P  87-794 
P  87-795 
P  87-796 
P  87-797 
P  87-798 
P  87-799 
P  87-800 
P  87-801 
P  87-602 
P  87-803 
P  87-804 
P  87-805 
P  87-806 
P  87-807 
P  87-808 
P  87-809 
P  87-810 
P  87-811 
P  87-812 
P  87-813 
P  87-614 
P  87-815 
P  87-816 
P  87-817 
P  87-818 
P  87-819 
P  87-820 
P  87-821 
P  87-822 
P  87-823 
P  87-824 
P  87-825 
P  87-626 
P  87-827 
P  87-828 
P  87-829 
P  87-830 
P  87-831 
P  87-832 
P  87-833 
P  87-834 
P  87-835 
P  87-836 
P  87-837 
P  87-838 
P  87-839 
P  87-840 
P  87-841 
P  87-842 
P  87-843 
P  87-844 


Federal  Register  /  Vol.  52.  No.  175  /  Thursday.  September  m  1987  /  Notices 


34361 


P  87-845 
P  67-846 
P  87-847 
P  87-848 
P87-649 
P  87-850 
P87-a51 
P  87-852 
P  87-853 
P  87-854 
P  87-855 
P  87-856 
P  87-857 
P  87-858 
P  87-859 
P  87-860 
P  87-861 
P  87-862 
P  87-863 
P  87-864 
P  87-865 
P  87-866 
P  87-887 
P  87-668 
P  87-869 
P  87-870 
P  87-871 
P  87-872 
P  87-873 
P  87-874 
P  87-875 
P  87-876 
P  87-877 
P  87-878 
P  87-879 


P  87-880 
P8--881 
P  87-882 
P  87-883 
P  87-884 
P  87-885 
P  87-686 
P  87-88- 
P  87-888 
P  87-889 
P  87-890 
P  87-891 
P  87-892 
P  87-893 
P  87-894 
P  87-895 
P  87-896 
P  87-897 
P  87-898 
P  8"-899 
P  87-900 
P  87-901 
P  87-902 
P  87-903 
P  87-904 
P  87-905 
P  87-906 
P  87-907 
P  87-908 
P  87-909 
P  87-910 
P  87-911 
P  87-912 
P  87-91 3 


lU.  144  Premanufactu«e  Notices 
AND  Exemption  Requests  for 
Which  the  Notice  Review  Peri- 
od Has  Ended  During  the 
Month.  (Expiration  of  the  No- 
tice Review  Period  Does  Not 
Signify  That  the  Chemical  Had 
Been  Added  to  the  Inventory) 


PMN  No. 


P  87-414 

P8r-«5 

P  87-416 
P 87-417 
P87-4T8 
P  87-419 

P  87^20 
P  87^21 
P  87-422 
P  87-423 
P  87-424 
P  87-425 
P  87-426 
P  87-427 
P  87-J28 
P  87-429 
P87^W0 
P  87-431 
P  87^32 
P8--433 
P  87-134 
P8--435 
P  8-^36 
P  87.^3- 
P  87-438 
P  87-439 
P  87^186 
P  87-487 
P  87^468 


P  87-440 
P  87-441 
P  87-442 
P  87-443 
P8--444 
P  8^-445 
P8--448 
P  87-447 
P  87-448 
P  87-449 
P  87-450 
P  87-451 
P  87-452 
P  87-453 
P8''-454 
P  87-455 
P87-45* 
P  87-457 
P8--438 
P  8- -459 
P  87-460 
P  87-461 
P  87-462 
P  87-463 
P  87-464 
P  87-465 
P  87-512 
P  87-513 
P  87-514 


P  87-468 
P  8--4-0 
P  8--1-1 
P  87-4-2 
P  87-4-3 
P  8--!74 
P8--4-5 
P  87-476 
P  87-477 
P  8--4-8 
P  87-4-9 
P  87-480 
P  R--481 
P  «7-4«2 
P  87-483 
P  87-484 
P  87-485 
P  b-^idb 
P  8--48- 
P  8--;88 

P8--4a9 
P  87-490 
P  87-491 
P  87-492 
P  87-493 
P  87-494 
P  87-495 
P8--496 
P8--)97 
P  8--498 
P87_49(> 
P  87-500 
P  87-501 
P  87-502 
P  87-503 
P  87-504 
P8--505 
P8--506 
P  87-50" 
P  87-508 
P  87-508 
P  87-610 
P  87-511 


P8--515 
P  87-516 
P  8--517 
P  8--518 
P  87-519 
P  87-520 
P  8--521 
P  87-522 
P  87-523 
P  87-524 
P  8--525 
P  S7-526 
P  8--527 
P  8--52« 
P  87-52H 
P  ir-53<] 
P  87-531 

Y  87-119 

Y  a--i2c 

Y  B---.;i 
Y8--1;: 

Y  8--123 
y  87-1 C4 

Y  87-125 

Y  87-128 

Y  87-127 

Y  87-128 

Y  87-129 

Y  8--130 

Y  87-131 

Y  87-132 

Y  87-133 

Y  87-134 

Y  87-135 

Y  87-1,36 
>  87-137 

Y  87-ia8 

Y  8--139 

Y  87-14G 

Y  8--141 

Y  8--142 

Y  87-145 
y  8--144 


IV.  74  Chemjcac  Substances  for  Which  EPA  Has  Received  Notices  of  Commencement  To  Manufacture 


PMN  No. 


Identity  and  generic  name 


Date  of 

commence- 

merrt 


P  81-245 
P  84-936 
P84-1175 
P  85-128 
P  85-146 
P  85-322 
P85  1323 
P  65-1325 
P  86-11 
P  86-103 
P  86-271 
P  86-364 
P  86-376 
P  86-391 
P  86-406 
P  86-590 
P  86-833 
P  86-886 
P  66-903 
P  86-905 
P  86-923 
P  86-986 
P  86-1035 
P  86-1088 
P  86-1095 


Genenc  name: 
Genenc  name: 
Genenc  name: 
Genenc  name: 
Genenc  name: 
2-Propanam(ne 
Genenc  name: 
Genenc  name; 
Genenc  name: 
Generic  name: 
Generic  name: 
Generic  name: 
Generic  name: 
Generic  name: 
Generic  name: 
Genenc  name: 
Generic  name: 
Genenc  name: 
Generic  name: 
Generic  name: 
Genenc  name: 
Generic  name: 
Generic  name: 
Genenc  name: 
Genenc  name: 


Cart>ocyclic  sulfonic  acid  salt „ „ 

Aromatic  keto-ester „„ !,, '.''''~.. .""" ".„.l.l 

Polyester  polyol 17J„_,Z™ 1""11Z 

Butanamide,  N-substituted  alkyl "~"""....™....™"'~"~~""'"™" 

Biphenyl.3,3'-dichloro-4-(substituted  a20)-4((((phenylamino)cart)onyt)2-oxopfop-1-yl)a20)-. 

,  N-{1  -mettiytethyl)-,  lithium  salt „ 

Nitrogen  containing  alkyl  prienol ~""™!' 

Alkyl  priend 

Reaction  product  of  bismaletmide  with  ammo  aryl  riydrazibe 

Polyester  of  aliphatic  polyols  and  aliphatic  and  aromatic  dibasic  and  monobasic  acids.. 

Chlorinated  polynier  latex 

Aryl  substituted  lactone 

Caprolactam-blocked  TDI  prepolymer 

Azoxy  bis(substituted  phenyl)a20  bis  substituted  naphthalenesulfonic  acid,  salt 

Water  reducible  acrylic  copolymer  alkyd 

Thermoplastic  polyurethane 

Polyurethane  resins 

Polymer  of  acrylic  and  acrylates 

Succinate  ester  amide , 

Functionalized  ethane  copolymer 

Zirconium  (4  -t- )  alkanoiamme  complex „ „ 

Hydrocartion  resin 

Polymer  of  aromatic  dnsocyanate,  aliphatic  diacid  and  aikanediols 

Urethane  acrylale  with  pendant  hydroxy  and  cartx3xyi  groups 

Arylimtnonaphthalenon 


Oct  2.  1981 
Apr  1.  1987. 
Feb.  5.  1967. 
Mat  2,  1987. 
Mar  9,  1987. 
Feb  16,  1987. 
Apr  8,  1987 

Do. 
Feb.  3,  1987. 
Feb.  1 1,  1987. 
Mar    18,  1987. 
Apr  8.  1987. 
Ma'  20,  1987. 
Mar    11    1967. 
Apr  22,  1987. 
Feb  21.  1987. 
Feb   10,  1987. 
Fee   18.  1987. 
Mar  9,  1987 
Mar   4,  1987 
Feb   19,  1987. 
Feb.  26,  1987. 
Mar  26,  1987. 
Feb  27   1987. 
Ma'   2    1967 
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IV.  74  Chemical  Substances  for  Which  EPA  Has  Received  Notices  of  Commencement  To  Manufacture— Continued 


PMN  No. 


Identity  and  generic  name 


Date  o( 
commence- 
ment 


UM  I 


P  86-1006 
P  86-1143 
P  86-1183 
P  86-1312 


P  86-1358 
P  86- 1 502 

P  66-155/ 

P  86-1571 
P  86-1605 
P  86-1636 
P  86-1693 
P  86-1774 
P  87-22 
P  37-30 

P  87-49 
P  87-93 
P  8^-96 
P  87-97 
P  87-109 
P  87-153 
P  87-161 
P  87-204 
P  8? -232 
P  97-237 
P  87-258 

P  87-273 
P  37-280 
P  87-283 
P  37-289 
P  87-290 
P  87-341 
P  87-363 
P  67-365 
P  87-371 
P  87-372 
P  87-379 
P  87-380 
P  87-381 
P  87-382 
P  87-385 

Y  86-19 

Y  86-179 
Ye-115 


Generic  name:  Substituted  naphthol 4- 

Genenc  name:  Cationic  copotymer 

Generic  name:  Substituted  (substituted  phenyl)  alkanamide ,. 

Polymer  of  epsilon-caproiactone  and  polyethylene  glycol,  1,3-benzenedicart)oxytk:  acid,  polymer  with  1.6-hexane- 
diol  and  nonanedioic  acid,  1,1  biphenyl.  4,4  -dilsocyanato-3,3'  dimethyl,  poly(oxy-1,4-butanediyi),  a-[[(3-isocyan- 
atomethyl  cartxjnyiiamino]  carbonyD-omeqa-  [[[(3-isocyanatomethyl  phenyt)amino]  cartx)nyl]oxy]-,  [xilyletra- 
methylene  amide-di-p-aminoberzoate.  and  1.4  butanediol. 

Genenc  name 

Generic  name 

Genenc  name 


Hydroxy  substituted  benzoic  acid  denvative , 

Polyester- imide  resin 

Oxepanone  polymer  with  polyalkoxy  compound,  tri  functional  polyol,  substituted  propanoic  acid,  a 


■i" 


diamine  and  a  diisocyanate 

Genenc  name:  Alkylalkoxysilane 

Generic  name:  N-alkylammoacrylamide  quaternary  salt 

Generic  name:  Unsaturated  aldehyde , 

Genenc  name:  Phenyl  substituted  nitrogen  heterocycle 

Methylene  bis-(4-cyclohexyl  isccyanate) , 

Genenc  name:  Aliphatic  aromatic  polyester „ 

Genenc  name    Prepolymer  of  ethanol.  2,  2'-thiobis,  ethanol.  2-mercapto,  oxirane,  methyl,  and  methylene  bis-(4- 

cyclohexyt  isocyanate) 

Genenc  name:  Modified  acn/lic  polymer 

Generic  narre:  Alkylene  dioi  aikyl  ether  _ 

Genenc  name  Blocked  isocyanate  polymer  B „ 

Genenc  name  Blocked  isocyanate  polymer  A _ 

Genenc  name  Pertluoroalky!  ester „ „ 

Genenc  name.  Salt  of  substituted  (phenylpyrazole) 

Genenc  name:  Disubstituted  qumoline  hydrochlonde „ 

Generw:  nan^e  Aqueous  polyurethane  dispersion „ „ 

Gerer'c  name:  Cyclohexane  carbanol  acetate „ I. 

Generic  name.  Water  based  acrylic  copolymer  solution 

Genenc  name   Polymer  of  carboxy  terminated  acrylonitnle/butadtene  reacted  with  an  epoxy  ester,  mono-  and 

dibasic  fatty  acids  and  poly  alkylene  polyamines. 

Generic  name  Inert  perliurorcarbon  liquid 

Generic  name  Modified  poiyacn/late  potynner 

Gener-c  r\ame:  Epoxy  modified  aikyd  resin _ _ 

Genenc  name  Alkoxyamioe.  p'E-32626 

Genenc  name:  Trione/RE-45550 , 

Generic  name:  Modified  epoxy  resm 

Polymer  of  tnchloromethyisiiane,  dichlorodimethyl-silane,  trichlorophenylsilane,  and  dichlorodi-phenylsilane. 

Polymer  of  tnchloromethyisiiane,  and  dtchlorodimethylsilane « 

Genenc  nam,e:  Partialty  fiuonnated  polyamic  acid 

Genenc  name  Partially  fiuonnated  polyamic  acid.., 

Generic  name:  Methacryiated  potybutadiene „.......„ 

Generic  name:  Saturated  Polyester  polymer 

Genenc  nanr>e:  Ureth,ane  ester  polymer 

Genenc  name:  Zinc-o-branched  octyl-o-isopropyl  pnosphorodithioate „ 

Genenc  name:  3,4-Hydroxyamino  substituted  benzenesulfonamide 

Genenc  nan>e  Silicone  m,odified  alkyd 

Genenc  name:  Linseed  oil  dicyclopentadiene,  mixed  Cio,  Ci6,  Cm  hydrocarbon,  fumuric  acid  polymer. 
Genenc  name:  Aliphatic  poty ether  uretnane 


Feb,  25,  1987 
Apr  2,  1987. 
Feb,  26.  1987. 
Jan.  1,  1987. 


Mar   14,  1987. 
Apr.  8,  1987. 
Mar  10,  1987. 

Mar,  28,  1987 
Mar  25,  1987 
Mar,  13,  1987 
Mar  2,  1987. 
Mar  16,  1987. 
Mar,  1.  1987. 
Mar.  16,  1987. 


V  0  Premanufacture  Noticee  for  Which  the  Period  Has  Been  Suspended 


jl-R  Doc,  8:'-r8«r)  F.lfd  S-g-S":  8  45  amj 

BILLING  C0D£  6560-50-tll 


Do. 

Mar. 

13, 

1987. 

Feb. 

25, 
Do. 

1987. 

Jan. 

22, 

1987. 

Mar. 

12, 

1987 

Apr 

1,  1987. 

Mar, 

01 

1987. 

Feb 

16. 

1987 

Mar 

16. 

1987 

Feb 

23, 

1987, 

Mar 

2, 

987. 

Mar 

23, 

1987 

Mar 

19. 

1987 

Apr 

6,  1987 

Mar 

31. 

1S87 

Mar 

17, 

1987 

Apr, 

2,  ' 
Do. 

987. 

Apr. 

7,  1987. 

Mar 

27 

1987 

Apr. 

8,  1987. 

Mar 

23 
Do. 

1987. 

Apr. 

6,  1987, 

Mar 

24 

1987. 

Mar 

13 

1987 

June  28 

,  1987 

Mar 

24 

1987. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IOPTS-53097;  FRL-3241-7] 

Premanufacture  Notices;  Monthly 
Status  Report  for  May  1987 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  Section  5(d)(3)  of  the  Toxic 
Subs;.3nces  Control  Act  (TSCA)  requires 
EPA  to  issue  a  list  in  the  Federal 
Register  each  month  reporting  the 
premanufacture  notices  (PMN's)  and 
exemption  requests  pending  before  the 
Ag'^ncy  and  the  PMNs  and  exemption 
requests  for  which  the  review  period  has 
expired  smce  publication  of  the  last 
monthly  summary.  This  is  the  report  for 
May  1987. 

Nonconfidential  portions  of  the  PMNs 
and  exemption  requests  may  be  seen  in 
the  Public  Reading  Room  NE-G004  at 
the  address  below  between  8;00  a.m. 
and  4:90  p.m.,  Monday  thru  Friday, 
excluding  legal  holidays. 

ADDRESS:  Written  comments,  identified 
wi'h  the  document  control  number 
■■lOPTS-5,'i097l"  and  the  specific  PMN 
and  exemption  request  number  should 
be  sent  to:  Document  Processing  Center 
(TS-790),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
UlOO,  401  M  Street,  SVV..  Washington, 
DC  2tM60.  (202)  5.54-1305. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wendy  Cleland-Hamnett. 
Premanufacture  Notice  Management 
Branch,  Chemical  Control  Division  (TS- 
794),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
E-«13,  401  M  Street,  SW.,  Washington, 
DC  20460,  (202)  382-3725. 

SUPPLEMENTARY  INFORMATION:  The 

monthly  status  report  published  in  the 
Federal  Register  as  required  under 
section  5(d)(3)  of  TSCA  (90  Stat,  2012  (15 
U.S.C,  2504)),  will  identify:  (a)  PMNs 
received  during  May,  (b)  PMNs  received 
previously  and  still  under  review  at  the 
end  of  May:  (c)  PMNs  for  which  the 
notice  review  period  has  ended  during 
May:  (d)  chemical  substances  for  which 
FJ'A  has  received  a  notice  of 
commencement  to  manufacture  during 
May;  and  (e)  PNLNs  for  which  the  review 
period  has  been  suspended.  Therefore, 
the  May  1987  PMN  Status  Report  is 
being  published. 


Dated:  July  27,  1987. 

Denise  Devoe,    | 

Acting  Director,  Information  Management 
Division. 

Premanufacture  Notices  Monthly  Status 
Report  May  1987 

I.     149     PREMAN'JF.'i.CTURE     NOTICES 

AND    Exemption    Requests    Re- 
ceived During  the  Month 


PMN  No. 


P  87-1054 
P  87-1055 
P  87-1056 
P  87-1057 
P  87-1058 
P  87-1059 
P  87-1060 
P  87-1061 
P  B7-1062 
P  87-1063 
P  87-1064 
P  87-1065 
P  87-1066 
P  87-1067 
P  87-1068 
P  87-1069 
P  87-1070 
P  87-1071 
P  87-1072 
P  87-1073 
P  87-1074 
P  87-1075 
P  87-1076 
P  87-1077 
P  87-1076 
P  87-1079 
P  87-1080 
P  87-1081 
P  87-1082 
P  87-1083 
P  87-1084 
P  87-1085 
P  87-1086 
P  87-1087 
P  87-1088 
P  87-1089 
P  87-1090 
P  87-1091 
P  87-1092 
P  87-1093 
P  8--1094 
P  87-1095 
P  87-1096 
P  87-1097 
P  87-1098 
P  87-1099 
P  87-1100 
P  87-1101 
P  87-1102 
P  87-1103 
P  87-1104 
P  87-1105 
P  87-1106 
P  87-1107 
P  87-1108 
P  87-1109 
P  87-1110 
P  87-1111 
P  87-1112 
P  87-1113 
P  87-1114 
P  87-1115 
P  87-1116 
P  87-1117 
P  87-1118 


UM  I 


P  87-1119 
P  87-1120 
P  87-1121 
P  87-1122 
P  87-1123 
P  87-1124 
P  87-1125 
P  87-1126 
P  87-1127 
P  87-1128 
P  87-1129 
P  87-1130 
P  87-1131 
P  87-1132 
P  87-1133 
P  87-1134 
P  87-1135 
P  87-1136 
P  87-1137 
P  87-1138 
P  87-1139 
P  87-1140 
P  87-1141 
P  87-1142 
P  87-1143 
P  87-1144 
P  87-1145 
P  87-1146 
P  87-1147 
P  87-1148 
P  87-1149 
P  87-1150 
P  87-1151 
P  87-1152 
P  87-1153 
P  87-1154 
P  87-1155 
P  87-1156 
P  87-1157 
P  87-1158 
P  87-1159 
P  87-1160 
P  87-1161 
P  87-1162 
P  87-1163 
P  87-1164 
P  87-1165 
P  87-1166 
P  87-1167 
P  87-1168 
P  87-1169 
P  87-1170 
P  87-1171 
P  87-1172 
P  87-1173 
P  87-1174 
P  87-1175 
P  87-1178 
P  87-1177 
P  87-1178 
P  87-1179 
P  87-1180 
P  87-1 181 
P  87-1182 
P  87-1183 


P  87-1184 
P  87-1185 
P  87-1186 
P  87-1187 
P  87-1188 

Y  87-145 

Y  87-146 

Y  87-147 

Y  87-148 

Y  87-149 


Y  87-150 

Y  87-151 

Y  87-152 

Y  87-153 

Y  87-154 

Y  87-155 

Y  87-156 

Y  87-157 

Y  87-158 


140  Premanufacture  Notices 
Received  Previously  and  Still 
Under  Review  at  the  End  of  the 
Month 


PMN  No. 


P  87-914 
P  87-915 
P  87-916 
P 87-917 
P  87-918 
P  87-919 
P  87-920 
P  87-921 
P  87-922 
P  87-923 
P  87-924 
P  87-925 
P  87-926 
P  87-927 
P  87-928 
P  87-929 
P  87-930 
P  87-931 
P  87-932 
P  87-933 
P  87-934 
P  87-935 
P  87-936 
P  87-937 
P  87-938 
P  87-939 
P  87-940 
P  87-941 
P  87-942 
P  87-943 
P  87-944 
P  87-945 
P  87-946 
P  87-947 
P  87-948 
P  87-949 
P  87-950 
P  87-951 
P  87-952 
P  87-953 
P  87-954 
P  87-955 
P  87-956 
P  87-957 
P  87-958 
P  87-959 
P  87-960 
P  87-961 
P  87-962 
P  87-963 
P  87-9t>4 
P  87-965 
P  87-966 
P  87-967 
P  87-908 
P  87-909 
P  87-970 
P  87-971 
P  87-972 
P  87-973 
P  87-974 
P  87-975 


P  87-976 
P  87-9"7 
P  87-978 
P  87-9"9 
P  87-980 
P  87-981 
P  87-982 
P  87-983 
P  8"-9M 
P  B"-985 
P  87-986 
P  87-987 
P  87-986 
P  87-989 
P  87-990 
P  87-991 
P  87-992 
P  8--993 
P  87-994 
P  87-995 
P  87-996 
P  87-997 
P  87-998 
P  87-999 
P  87-1000 
P  87-1001 
P  87-1002 
P  87-1003 
P  87-1004 
P  87-1005 
P  87-1006 
P  87-1007 
P  87-1008 
P  87-1009 
P  87-1010 
P  87-1011 
P  87-1012 
P  87-1013 
P  87-1014 
P  87--1015 
P  87-1016 
P  87-1017 
P  87-1018 
P  87-1019 
P  87-1020 
P  87-1021 
P  87-1022 
P  87-1023 
P  87-1024 
P  87-1025 
P  87-1026 
P  87-1027 
P  87-1028 
P  87-1029 
P  87-1030 
P  87-1031 
P  87-1032 
P  8--1033 
P  87-10,34 
P  87-1035 
P  87-1036 
P  87-1037 
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P  87-1038 
P  87-1039 
P  8^-1040 
P  87-1041 
P  87-1042 
P  87-1043 
P  87-1044 
P  87-1045 


P  87-1046 
P  87-1047 
P  87-1048 
P  87-1049 
P  87-1050 
P  87-1051 
P  87-1052 
P  8:'-1053 


1.  259  Premanufacture  Notices 
AND  Exemption  Requests  for 
Which  the  Notice  Review  Peri- 
od Has  Ended  During  the 
Month.  (Expiration  of  the  No- 
tice Review  Period  Does  Not 
Signify  That  the  Chemical  Had 
Been  Added  to  the  Inventory) 


P  83-634 
P  85-67 
P  85-194 
P  85-882 

P  85-1149 
P  85-1239 
P  85-1240 
P  85-1335 
P  86-36 
P  86-282 
P  86-283 
P  86-331 
P  86-466 
P  86-477 
P  86-478 
P  86-626 
P  86-627 
P  86-823 
P  86-1014 
P  86-1015 
P  86-1162 
P  86-1252 
P  86-1299 
P  86-1322 
P  86-1660 


PMN  No 

P  86-1708 

P87 

-50 

P8- 

-311 

P87 

-312 

P 87-313 

Psr-am 

P  87-361 

P87 

-532 

P87 

-533 

P  87-534 

P87 

-535 

P87 

-536 

P87 

-537 

P87 

-538 

P87 

-539 

P87 

-540 

P87 

-541 

P8- 

-542 

P87 

-543 

P87 

-544 

P87 

-545 

P87 

-546 

P87 

-547 

P87 

-548 

P87 

-549 

P  87-550 
P  87-551 
P  87-552 
P  87-553 
P  87-554 
P  87-555 
P  87-556 
P  87-557 
P  87-558 
P  87-559 
P  87-560 
P  87-561 
P  87-562 
P  87-563 
P  87-564 
P  87-565 
P  87-566 
P  87-567 
P  87-568 
P  87-569 
P  87-570 
P  87-571 
P  87-572 
P  87-573 
P  87-574 
P  87-575 
P  87-576 
P  87-577 
P  87-578 
P  87-579 
P  87-580 
P  87-581 
P  87-582 
P  87-583 
P  87-584 
P  87-585 
P  87-586 
P  87-587 
P  87-588 
P  87-589 
P  87-590 
P  87-591 
P  87-592 
P  87-593 
P  87-594 
P  87-595 
P  87-596 
P  S7-597 
P  87-598 
P  87-599 
P  67-600 
P  &~-H}l 


P  87-602 
P  87-603 
P  87-604 
P  87-605 
P  87-606 
P  87-607 
P  87-608 
P  87-609 
P  87-610 
P  87-611 
P  87-612 
P  87-613 
P  87-614 
P  87-615 
P  87-616 
P  87-617 
P  87-618 
P  87-619 
P  87-620 
P  87-621 
P  87-622 
P  87-623 
P  87-624 
P  87-625 
P  87-628 
P  8--627 
P  8--628 
P  8--629 
P8--630 
P8--631 
P  87-632 
P  8"-633 
P  8"-634 
P  8~-635 
P  87-636 
P  8--637 
P  87-638 
P  87-639 
P8--640 
P8--641 
P  8- -642 
F  «--643 
p  8"-f>44 
P  8--(>45 
P  B'-Mn 

P  8"-64c 
P  8"-649 
P  8--650 
P  87-651 
P  87-652 
P  87-653 


P  8--654 
P  8"-655 
P  87-656 
P  8"-657 
P  8--658 
P  87-659 
P  87-660 
P  87-661 
P  8"-662 
P8--663 
P8--664 
P  8"-665 
P8--666 
P  87-66^ 
P  8"-668 
P  8--669 
P  87-670 
P  87-671 
P  87-672 
P  87-673 
P  87-674 
P  87-675 
P  87-676 
P  87-677 
P  87-678 
P  87-679 
P  87-680 
P  87-681 
P  87-682 
P  87-683 
P  8"-684 
P8--685 
P8--686 
P8--687 
P  8"-688 
P  87-689 
P  8"-690 
P  87-691 
P  87-692 
P  87-693 
P  87-694 
P  87-695 
P8--696 
P  8"-69" 
P  8"-69a 
P8--699 
P  87-700 
P  87-701 
P  87-702 
P  87-703 
P  87-704 
P  87-705 

p  e:'-''oe 


F  8---L-- 
P  87-708 
P  87-709 
P  87-710 
P  87-711 
P  87-712 
P  87-713 
P  87-714 
P  87-715 
P  87-718 
P  87-717 
P  87-718 
P  87-719 
P  87-720 
P  87-721 
P  87-722 
P  87-723 
P  87-724 
P  87-725 
P  87-726 
P  87-727 
P  87-728 
P  87-729 
P  87-730 
P  87-731 
P  87-732 
P  87-733 
P  87-734 

Y  87-135 

Y  87-136 

Y  87-137 

Y  87-138 

Y  87-139 

Y  87-140 

Y  87-141 

Y  87-142 

Y  87-143 

Y  87-144 

Y  87-145 

Y  87-148 

Y  87-147 

Y  87-148 

Y  87-149 

Y  87-150 

Y  87-151 

Y  87-152 

Y  87-153 

Y  87-154 

Y  87-155 

Y  87-156 

Y  87-157 

Y  87-158 


IV.  67  Chemical  Substances  for  Which  EPA  Has  Received  Notices  of 


.OMWENCEMEM  "c  Manufacture 


PMN  No. 


Identity  and  gene^'ic  nai^.e 


Date  o* 
commence- 
ment 


P  79-1 1 
P80-1 
P  81-447 
P  83-333 

P  83-846 
P  83-1119 
P  85-649 
P  85-961 
P  85-971 
P  85-1097 
P  85-1099 
P  86-208 
P  86-252 
P  86-269 
P  86-392 
P  86-534 
P  86-544 
P  86-1123 
P  86-1 151 


Benzene,  ettienyl-,  tribromo  derivative,  homopotymer 

3-AlkO)cy(C,o-Ci4)-2-hyclroxypropylester  of  dimer/tnmer  acid ] 

Genenc  name:  Polyester  based  urethane """"" 

Genenc  name:  Reaction  product  of  polycycle-sulfonic  acid  salt  with  phosphorcKJS*'hahde"''halog^^ 
reaction  with  an  amine,  subsequent  reaction  with  an  aldehyde.' sodium  bisulfite/ alkali 

Generic  name:  CI  Basic  Blue  54 

Genenc  name:  Salt  of  alpha  olefin/2,5-  turandione  polymer !!Z!!i™™!!!!!" 

Genenc  name:  Sulfunzed  alky!  phenol I!™!.".'.."™™!!!!!!!!"" 

Genenc  name:  Amine  polyglycol 

Generic  name:  Tetratunctional  mercaptoester  reaction  with  propylene  dicarboxylic  acid"'"'."".!!!!!!!!!!!I!!ZZ"Z"."."!!!!!'. 
Genenc  name:  Metal  salt  of  hydroxynaphthalene  sulfonic  acid  ((substtuted-naphthyl)azo).!.Z!ZZZZ™""ZZ"Z 

Genenc  name:  Alkoxy  berated  polybutylsuccmamide ZZZZZ 

Genenc  name:  Aromatic  MDI  polyether  polyurethane "", 

Genenc  name:  Polyoxyalkylene-,  polymethyialkyi-polysiloxane "!Z»!!!I!!!!!!I!!!!!!!!!Z!!!!!!Z!!!!!!!™Z!!!!!!!! 

1 .2-Dimethyl-3-(1  -methylethenyO-cyciopentanoi  propionate  mixture ".Z"!!"!!""Z""!""!!!!!!!!ZZ'""' 

Methyl  carbamic  acid,  phenyl  ester ] '" "" ™ 

Genenc  name:  Substituted  bis  1,3,2-dioxa-phosphorinane,  2,2'-dioxide ".""""!""""!""""'"""" 

Genenc  name:  Butanedioic  acid.  sulfo-.1,4-bis  (3.3.4,4,5,5,6.6,7,7.8.6,8-tndecafluorooctyl)esterrsodiurT^  sa'lt"ZZ"I 

Generic  name  Acrylate  methacrylate  styrene  polymer 

Generic  name  Styrenated  acrylic  polymer 


July  1,  198C 
Oct  15.  1961. 
May  4.  1987. 
Apr   28    •'98"' 

Apr  5,  1987. 
Apr   27,  1987. 
Oct  7,  1985. 
Mar  26,  1967, 
Aug   14.  1985. 
Sept.  26,  1985. 
Apr  20,  1987. 
Apr   10,  1987. 
Apr.  25,  1986. 
Mar   11,  1986, 
Apr  9    1987 
Apr  21.  1987, 
Aug.  26,  1986. 
Apr  20.  1987. 
Apr   13,  1987. 
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IV.  67  Chemical  Substances  for  Which  EPA  Has  Received  Notices  of  Commencement  To  Manufacture— Continued 


PMN  No. 


Identity  and  generic  name 


Date  of 
commence- 
ment 


P  86-1 169      Generic  name;  Polyester  modified  epo)fy  resin „ _„_..._ 

P  86-1170       Generic  name;  Polyamide/acrylic  copolymer _ — .^ „_...„ 

P  86-1171       Generic  name:  Substituted  pnenylazo  naphthalene. „ - ~. 

P  86-1234       Generic  name:  Poly(hydroxy€lher)thioi „ - 

P  86-1238      Generic  name:  Lactam  capped  pdyurethane „ .... ~. 

P  86-1239    ;  Generic  name:  Amino  functional  pamtable  silicone  wax _ „ 

P  86-1285      Generic  name:  3-Hydroxy-2-naphthalene-carboxy!ic  acid  berueneamine,  2.4-di,Ti€thoxy- 

P  86-1286  Genenc  name:  2-Naphthalenecart)Oxamide,3-hyaroxy-N-pheny1-3-hydro)ty-7-methoxy-2-naphthalenecarboxylic  acid 

aniline. 

P  86-1287    I  2-f4apWhalenecartx)xamide,  3-hydroxy-N-(2  methylpheny1)-potassium  salt...„ 

P  86-1499    i  Genenc  name:  Branched  fatty  ateohols | 

P  86-1622    I  Pofymer  of:  siloxane  DC1248,  2.4-toljene  diisocyanate,  and  hydroxy  ethyl  acrytate 

P  86-1690    i  Generic  name;  Phenyl  substrtuted  nitrogen  heterocycle _ 

P  86-1765    I  Generic  name:  Acrylic  modified  alkyd  resin „ ~.„ 

P  86-1766    !  Generic  name:  Alkyd  resin ......_ 

P  86-1767       Generic  name:  Alkyd  resin ., ...„__._ 

P  86-1768    I  Generic  name:  Alkyd  resin 1 .., 

P  8&-1769       Genenc  name:  Modified  alkyd  resin '. „ 

P  87-51  Genenc  name:  Hydroxylated  substituted  phenol ~ « 

P  87-52        I  Gerienc  name:  Oil  modified  polyurethane ™ „ _ - 

P  87-53        '  Generic  name:  Oil  modified  polyurethane ~.._..„ „ » 

P  87-54  Generic  name:  Oil  modified  polyurethane - 

P  87-55  Genenc  name:  Acrylic  resin _ 

P  87-95  Generic  name:  Acrylonitnle  copolymer 

P  87-124         Bicyclo[2.2.1]  heptane-2-methanol,  5.6-dimethyl-(1-methylethenyl) _.._ _ 

P  87-190         Genenc  name:  Alkyd  resin _ 

P  87-209        Genenc  name:  Pentenenitriii  nickel  (11)  cyanoborate  comptex „ .^.._ 

P  87-269         Genenc  name:  Rosin  and  phenolic  modified  alkyd  resin _„ 

P  87-281         Generx;  name:  Acrylated  alkyd  resm „ „ „ 

P  87-362        Trichloromethylsilane i _„.. „. 

P  87-390        Genenc  name;  Modified  alkyd  resins l „ 

P  87-392        Genenc  name.  Modified  alkyd  resins » „ _ 

P  87-393        Genenc  name:  Modified  aJkyd  resms 

P  87-394        Generic  name:  Modified  alkyd  resins , 

P  87-395        Genenc  name:  Modifiea  alkyd  resins 

P  87-397         Genenc  name:  Modified  acrylic  polymer 

P  87-428        Genenc  name;  Polyester , 

P  87-465        Generic  name;  Phosphite  derivative , 

P  87-501         Genenc  name:  Organo-aluminum  compound 

P  87-506  Genenc  name;  AmrrKimum  bts  1-(3  5-disubstituted-2-hydroxy  phenol)a20-3-(N-monosubstituted)-2-naphtalenolate 

(2-)  chromate  (1). 

P  87-514        Genenc  name;  2.6-bis(substitutedamino)-3-methyl-fluoran „_ _ 

P  87-515       i  Generx:  name:  Poly  ether  gfycol ^ 

P  87-535      I  Genenc  nanr>e:  Vinyt  silicone  resin 

Y  87-22        !  Genenc  name:  Polyester  resin  of  aryi  of  dicartxsxyllc  acids  and  alkane  diols 

Y  87-52        I  Generic  name:  Poiyestenmide  polymer  B 

Y  87-54  Genenc  name:  Poiyestenmide  polymer  A „ .„... ..„ _ 

Y  87-118        Genenc  name:  Polyurethane 

Y  87-132      ,  Generic  name:  Saturated  polyester  resin „ „ „ 

Y  87-133      I  Genenc  name;  Water  reducible  alkyd  resin „ „ 
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V.  25  Premanufacture  Notices 
FOR  Which  the  Period  Has  Been 
Suspended 

PMN  No. 


P  86-8.52 

P  87-570 

P  87-647 

P  87-571 

P  87-548 

P  87-586 

P  87-649 

P  87-635 

P  87-561 
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P  87-642  P  87-642 

P  87-650  P  87-1070 
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Handicapped  Youth  Program;  Secondary 
Education  and  Transitional  Services;  Final 
Rule  and  Notices 


I  I 

34368     Federal  Register  /  Vol.  52,  No.  175  /  Thursday.  September  10,  1987  /  Rules  and  Regulations 


DEPARTMENT  OF  EDUCATION 

34  CFR  Part  326 

Secondary  Education  and  Transitional 
Services  for  Handicapped  Youtti 
Program 

AGENCY:  Department  of  Education. 
ACTION:  Technical  amendments. 

summary:  The  Secretary  issues  final 
regulations  for  the  Secondary  Education 
and  Transitional  Services  for 
Handicapped  Youth  Program  in  order  to 
implement  the  amendments  to  section 
626  of  the  Education  of  the  Handicapped 
Act  (EHA)  included  in  the  EHA 
Amendments  of  1986,  Pub.  L  9&-457. 
EFFECTIVE  DATE:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  regulations,  call  or  write  the 
Department  of  Education  contact 
person. 

FOR  FURTHER  INFORMATION  CONTACT! 

Dr.  William  Halloran,  Secondary  and 
Transitional  Services  for  Handicapped 
Youth  Program,  Division  of  Educational 
Services,  Office  of  Special  Education 
Programs,  U.S.  Department  of  Education, 
MES  Room  4094,  4CXD  Maryland  Avenue, 
SW..  Washmgton,  DC  20202.  Telephone: 
(202)732-1112. 

SUPPLEMENTARY  INFORMATION:  The 

Secondary  Education  and  Transitional 
Services  for  Handicapped  Youth 
Program  was  established  under  Pub.  L 
98-199  and  is  currently  authorized  by 
section  628  of  Part  C  of  the  Education  of 
the  Handicapped  Act  (20  U.S.C.  1425). 
Section  626  was  amended  by  Pub.  L.  9&- 
457,  enacted  October  8, 1986.  Section 
626(e)  now  authorizes  the  Secretary  to 
make  grants  to,  or  enter  into  contracts  or 
cooperative  agreements  with,  such 
organizations  or  institutions  determined 
by  the  Secretary  to  be  appropriate  for 
the  development  or  demonstration  of 
new  or  improvements  in  existing 
methods,  approaches,  or  techniques  that 
will  contribute  to  the  adjustment  and 
education  of  handicapped  children  and 
youth  and  the  dissemination  of 
materials  and  information  on  effective 
practices.  The  Secretary  has  decided 
that  exercise  of  this  authority  would 
probably  be  through  individual  Requests 
for  Proposals  and  not  through  this  Part. 
Changes  in  the  regulations  include 
expansion  of  the  definition  of 
handicapped  youth  to  include 
individuals  who  were  enrolled  in  the 
seventh  or  higher  grade  in  school  and 
recently  left  school;  allowance  for  the 
support  of  projects  to  stimulate  the 


improvement  of  the  vocational  and  life 
skills  of  handicapped  students  to  enable 
them  to  be  better  prepared  for  transition 
to  adult  life  and  services;  and  the 
establishment  of  special  application 
requirements  for  projects  other  than 
studies  and  evaluations.  The  listing  of 
priority  areas  has  also  been  expanded  to 
include  dropout  studies,  curriculum 
development,  and  specially  designed 
therapeutic  recreation  programs.  These 
amendments  to  the  regulations 
governing  this  program  are  technical  in 
nature,  and  are  inserted  to  implement 
new  legislation. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 

Waiver  of  Rulemaking 

In  accordance  with  section 
431(b)(2)(A)  of  the  General  Education 
Provisions  Act  (20  U.S.C.  1232(b)(2)(A)) 
and  the  Administrative  Procedure  Act  (5 
U.S.C.  553),  it  is  the  practice  of  the 
Secretary  to  offer  interested  parties  the 
opportunity  to  comment  on  proposed 
regulations.  Because  the  changes  made 
in  the  regulations  merely  incorporate 
statutory  changes  into  existing 
regulations  and  do  not  establish  new 
substantive  policy,  public  comment 
could  have  no  effect  on  the  content  of 
these  amendments.  Therefore,  the 
Secretary  has  determined  under  5  U.S.C. 
553(b)(B)  that  proposed  rulemaking  on 
these  amendments  is  unnecessary  and 
contrary  to  the  public  interest. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
Federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Assessment  of  Educational  Impact 

The  Secretary  has  determined  that  the 
regulations  in  this  document  would  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 


List  of  Subjects  in  34  CFR  Part  326 

Education,  Education  of  handicapped. 
Education — research.  Grants  Program — 
education,  Secondary  Education  and 
Transitional  Services. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.158:  Secondary  Education  and 
Transitional  Servicej  for  Handicapped  Youth 
Program) 

Dated:  August  28.  1987. 
Williani  ].  Bennett, 
Secretary  of  Education. 

The  Secretary  amends  Part  326  of 
Title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  326— SECONDARY  EDUCATION 
AND  TRANSITIONAL  SERVICES  FOR 
HANDICAPPED  YOUTH  PROGRAM 

1.  The  authority  citation  for  Part  326  is 
revised  to  read  as  follows: 

Authority:  20  U.S.C.  1425,  unless  otherwise 

noted. 

2.  In  §  326.1,  paragraphs  (a)(2)  (i)  and 
(ii)  are  revised  and  (a)(2)(iii)  is  added  to 
read  as  follows: 

§  326.1  What  Is  the  Secondary  Education 
and  Transitional  Services  for  Handicapped 
Youth  Program? 

(a)  *   *   • 

(2)  *   •   • 

(i)  Strengthen  and  coordinate 
education  and  related  services  that 
assist  handicapped  youth  currently  in 
school  or  who  recently  left  school  to 
assist  them  in  the  transition  to 
competitive  or  supported  employment, 
postsecondary  education,  vocational 
training,  continuing  education,  or  adult 
services; 

(ii)  Stimulate  the  improvement  and 
development  of  programs  for  secondary 
special  education;  or 

(iii)  Stimulate  the  improvement  of  the 
vocational  and  life  skills  of  handicapped 
students  to  enable  them  to  be  better 
prepared  for  transition  to  adult  life  and 
services. 
•        *         •        •        * 

3.  In  §  326.4,  paragraphs  (c)(1)  (i)  and 
(ii)  are  revised  and  (c)(l)(iii)  is  added  to 
read  as  follows: 

§  326.4    Wtiat  definitions  apply  to  this 
program? 

(c)  •  •  • 

(1)  *  *  * 

(i)  Is  twelve  years  of  age  or  older; 

(ii)  Is  enrolled  in  the  seventh  or  higher 
grade  in  school;  or 

(iii)  Was  enrolled  in  the  seventh  or 
higher  grade  in  school  and  recently  left 
school. 


UM  I 
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(Authority:  20  U.S.C.  1401(b),  1425(a)(1)) 
*  *  •  •  * 

4.  In  §  326.10,  paragraph  (a)(3)  is 
amended  by  removing  the  word 
"training"  the  first  time  it  appears,  and 
adding  in  its  place  "education"  and 
paragraph  (a)(4)  is  revised  to  read  as 
follows: 

§  326. 1 0    What  kinds  of  projects  are 
authorized  under  this  part? 

(a)-   •   • 

(4)  To  stimulate  the  improvement  of 
the  vocational  and  life  skills  of 
handicapped  students  to  enable  them  to 
be  better  prepared  for  transition  to  adult 
life  and  services. 


5.  Section  326.20  is  amended  by 
revising  paragraph  (b)  to  read  as 

follows: 

§  326.20    What  must  an  applicant  include  in 
its  application? 

(b)  Each  applicant,  other  than  for  the 
purpose  of  conducting  studies  or 
e\  aluation,  shall — 

(1)  Describe  the  procedures  to  be  used 
for  disseminating  relevant  findings  and 
data  to  regional  resource  centers. 


clearinghouses,  and  other  interested 
persons,  agencies,  or  organizations; 

(2)  Describe  the  procedures  to  be  used 
for  coordinating  services  among 
agencies  for  which  handicapped  youth 
are  or  will  be  eligible: 

(3)  To  the  extent  appropriate,  provide 
for  the  direct  participation  of 
handicapped  students  and  the  parents  of 
handicapped  students  in  the  planning. 
development,  and  implementation  of 
such  projects. 

•  »         •         *         * 

6.  Section  326.30  is  amended  by 
adding  in  paragraph  (b)  the  words 
"individualized  education"  before  the 
word  "programs",  m  paragraph  (e)  by 
removing  the  words  "public 
employment"  and  adding  m  their  place 
"and  public  employment  agencies",  and 
by  adding  new  paragraphs  (i).  (j1.  and 
(k)  to  read  as  follows: 

§  326.30     What  priorities  are  considered 
for  support  by  the  Secretary  under  this 
part? 

*  •  •         <  « 

(i)  Drop  Odt  Studies.  This  priority 
supports  studies  which  provide 
information  on  the  numbers,  age  levels, 
t\pes  of  handicapping  conditions  and 


drop 


reasons  why  handicapped  you!!" 
out  of  school 

(jl  Curriculum  Deveiopmeni.  This 
priority  supports  the  development  of 
special  education  curriculum  and 
instructional  techniques  that  will 
impro\'e  handicapped  students 
acquisition  of  the  skills  necessarv  for 
transition  to  adult  life  and  services. 

(k]  Physical  Education  and 
Therapeutic  Recreation.  This  priority 
supports  specially  designed  physical 
education  and  therapeutic  recreation 
prog.ams  to  increase  the  potential  of 
handicapped  youth  for  community 
participation. 

f  Authority  20  T  S  C  14:5) 

.\  new  §  526.34  is  added  to  read  as 


§  326.34     Are  awards  in  this  program 
geographically  dispersed? 

.-\8  much  as  feasible,  the  Secre!ar\    m 
addition  to  using  the  criteria  in  §§  326.32 
and  326.33.  geographicailv  disperses 
awards  throughout  the  .Nation  m  urban 
as  well  as  rural  areas. 

Authority   20  US.C  14251 

:FR  Doc.  8--2(rr-s  Filed  a-'MH-  ft4-fcrr; 
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DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Services 

Secondary  Education  and  Transitional 
Services  for  Handicapped  Youth 
Program 

AGENCY:  Department  of  Education. 
action:  Notice  of  proposed  annual 
funding  priorities. 

summary:  The  Secretary  proposes 
annual  funding  priorities  for  the 
Secondary  Education  and  Transitional 
Services  for  Handicapped  Youth 
Program  to  ensure  effective  use  of  funds 
and  to  direct  funds  to  areas  of  identified 
need  during  fiscal  year  1988. 
DATE:  Comments  must  be  received  on  or 
before  October  13,  1987, 
ADDRESS:  Comments  should  be 
addressed  to  Dr.  Joseph  Clair,  Division 
of  Educational  Services.  Office  of 
Special  Education  Programs. 
Department  of  Education.  400  Maryland 
Avenue  SVV.  (Switzer  Building.  Room 
4092)  Washington.  DC  20202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Wilson,  Telephone:  (202)  732- 
1121. 
SUPPLEMENTARY  INFORMATION:  The 

Secondary  Education  and  Transitional 
Services  for  Handicapped  Youth 
Program  is  authorized  by  section  626  of 
Part  C  of  the  Education  of  the 
Handicapped  Act  (20  L'S.C.  1425],  as 
amended  by  Pub.  L  99-457.  This 
program  supports  research, 
development,  demonstration,  evaluation, 
and  other  types  of  projects  that:  (1) 
Strengthen  and  coordinate  activities  to 
assist  in  the  transition  to  postsecondary 
education,  vocational  training, 
competitive  employment,  continuing 
education,  or  adult  services  for 
handicapped  youth;  (2)  stimulate  the 
improvement  and  development  of 
programs  for  secondary  special 
education:  and  (3)  stimulate  the 
improvement  of  the  vocational  and  life 
skills  of  handicapped  students  to  enable 
them  to  be  better  prepared  for  transition 
to  adult  life  and  services. 

These  proposed  annual  funding 
priorities  target;  (1)  Projects  for  youth 
with  severe  handicaps  to  be  prepared 
for  and  placed  in  supported  work  prior 
to  their  leaving  school,  and  (2)  projects 
to  improve  existing  tracking  systems  for 
youth  who  complete  or  leave  secondary 
education  and  to  improve  secondary 
education  practices  based  on  continued 
analysis  of  outcome  data. 

Eligible  Applicants 

.Awards  are  made  under  this  program 
to  institutions  of  higher  education.  State 


educational  agencies,  local  educational 
agencies,  and  other  public  and  private 
nonprofit  institutions  or  agencies 
(including  the  State  job  training 
coordinating  councils  and  services 
delivery  area  administration  entities 
established  under  the  Job  Training 
Partnership  Act). 

Proposed  Priorities 

In  accordance  with  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  at  34  CFR  75.105 
(c)(3).  the  Secretary  proposes  to  give  an 
absolute  preference  to  applications 
addressing  the  following  priorities: 

(a)  Priority  1:  Training  and 
employment  models  for  youth  with 
severe  handicaps.  This  priority-supports 
school  and  community  based  projects 
for  youth  with  severe  handicaps  to  be 
prepared  for  and  placed  in  supported 
work  prior  to  leaving  school.  Models 
funded  under  this  competition  are 
expected  to  emphasize  the  following:  (1) 
Collaboration  with  employers  and 
measurement  of  employer  satisfaction; 
(2)  program  evaluation  with  outcome 
measures  to  determine  initial  and 
continuing  employment  status;  (3) 
working  relationships  between 
education  agencies  and  supported  work 
efforts  at  the  State  and/or  local  level; 
and  (4)  working  partnerships  with 
families  that  demonstrate  a  commitment 
to  maximizing  independence.  The 
outcome  of  these  models  is  to  place 
youth  with  severe  handicaps  in 
supported  employment.  Supported 
employment  must  include  paid 
employment  in  integrated  work  settings 
and  ongoing  support  from  adult  service 
agencies. 

(b)  Priority  2:  Secondary  and 
Transition  Services  follow-up/follow- 
along  projects.  This  priority  supports 
school  and  community  based  projects  to 
improve  tracking  systems  for  youth  who 
complete  or  leave  secondary  programs 
and  to  revise  curriculum  and/or  program 
options  based  on  continued  analysis  of 
outcome  data.  Models  funded  under  this 
competition  are  expected  to  emphasize 
the  following;  (1)  A  commitment  to 
enhance  existing  procedures  for  a 
follow-up/follow-along  system  for  all 
youth  who  complete  or  leave  secondary 
education,  and  (2)  revision  of  existing 
program  options  to  improve  outcomes 
for  youth  with  handicaps  completing  or 
leaving  school.  Placement  status  of 
youth  in  the  community  must  be  the 
performance  standard  used  to  target 
these  outcomes. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 


The  objective  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
Federalism  by  relying  on  State  and  local 
processes  for  State  and  local 
government  coordination  review  of 
proposed  Federal  financial  assistance. 

In  accordance  with  the  order,  this 
document  provides  early  notification  of 
the  Department's  specific  plans  and 
actions  for  this  program. 

Invitation  To  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  priorities.  All 
comments  submitted  in  response  to 
these  proposed  priorities  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
4092.  Switzer  Building,  330  C  Street, 
SW.,  Washington,  DC.  between  the 
hours  of  8:30  a.m.  and  4:00  p.m.,  Monday 
through  Friday  of  each  week  except 
Federal  holidays. 

(20  U.S.C.  1455) 

(Catalog  of  Federal  Domestic  Assistance  No. 

84.158;  Secondary  &  Transitional  Services 

Education  Programs  for  Handicapped 

Persons) 

Dated:  August  28,  1987. 
William  J.  Bennett, 
Secretary  of  Education. 
[FR  Doc.  87-20776  Filed  9-9-87;  8:45  am] 
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Notice  Inviting  Applications  for  New 
Grant  Awards  Under  the  Secondary 
Education  and  Transitional  Services 
Program  for  Fiscal  Year  1988 

This  notice  includes  two  competitions: 
Training  and  Employment  Models  for 
Youth  with  Severe  Handicaps  (CFDA 
Number  84.158N)  and  Secondary  and 
Transitional  Services  FoUow-up/Follow- 
along  Projects  (CFDA  Number  84. 158R). 

Purpose:  To  strengthen  and 
coordinate  activities  that  assist  in  the 
transition  to  postsecondary  education, 
vocational  training,  competitive 
employment,  continuing  education,  or 
adult  services  for  handicapped  youth;  to 
stimulate  improvement  of  secondary 
special  education  programs;  and  to 
stimulate  the  improvement  of  vocational 
and  life  skills  of  handicapped  students 
to  enable  them  to  be  better  prepared  for 
the  transition  to  adult  life  and  services. 

Deadline  for  Transmittal  of 
Applications:  For  84.158N,  February  12. 
1988;  for  84.158R.  April  15,  1988. 

Deadline  for  Intergovernmental 
Review  Comments:  N-4/ 12/88,  R-6/15/ 
88. 

Applications  Available:  November  2, 
1987. 
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Estimated  Range  of  Awards:  For 
84.158N,  $80,000-^120.000;  for  84,1 58R, 
S110.00O-$l  30.000. 

Estimated  Size  of  A  wards:  For 
84.158N,  $100,000;  for  &4.158R.  $120,000. 

Estimated  .Xumber  of  Awards:  For 
84.158N.  10:for84.158R,  7. 

.4  verage  Project  Period:  3  years  for 
84.158N,  and  4  years  for  84.158R. 

Applicable  Regulations:  (a)  The 
regulations  for  the  Secondary  Education 
and  Transitional  Services  for 
Handicapped  Youth  Program,  34  CFR 
Part  326,  including  the  amendments  to 


the  regulations  published  in  this  issue  of 
the  Federal  Register  (b)  the  Education 
Department  General  Administrative 
Regulations.  34  CFR  Parts  74,  75,  76,  77. 
and  78;  and  (c)  when  adopted  in  final 
form,  the  notice  of  proposed  annual 
priorities  published  in  this  issue  of  the 
Federal  Register,  Applicants  should 
prepare  their  applications  based  on  the 
proposed  priorities.  If  there  are  any 
substantive  changes  made  when  the 
final  priorities  are  published,  applicants 
will  be  given  the  opportunity  to  amend 
or  resubmit  their  applications. 


Fur  Appijcctions  or  Information 
Contact:  Edward  Wilson,  Office  of 
Special  Education  Programs.  U.S. 
Department  of  Education,  400  Maryland 
Avenue  SW.,  (Switzer  Building,  Room 
3092-M/S  2313),  Washington,  DC  20202. 
Telephone:  (202)  732-1121. 

Program  Authority:  20  U.S.C.  1455. 
Dated:  September  4, 1987. 
Madeleine  Will, 

Assistant  Secretary,  Office  of  Special 
Education  and  Rehabilitative  Services. 

'FF  n  ,'    k--:p —  F.led  9-9-87;  8:45  am] 
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New  edition  now  available.... 


For  those  of  you  who  must  keep  informed 
about  Presidential  Proclamations  and 
Executive  Orders,  there  is  a  convenien! 
reference  source  that  will  make  researching 
these  documents  rruch  easier. 

Arranged  by  subject  matter,  this  edition  of 
tne  Codification  contains  proclamations  and 
Executive  orders  that  were  issued  or 
amended  during  the  penod  January  20.  1961 
through  January  20,1985,  and  which  have  a 
continuing  effect  on  the  public.  For  those 
documents  that  have  been  affected  by  other 
proclamations  or  Executive  orders,  the 
codified  text  presents  the  amended  version 
Therefore,  a  reader  can  use  the  Codification 
to  determine  the  latest  text  of  a  document 
without  having  to  "reconstruct"  it  through 
extensive  research. 

Special  features  include  a  comprehensive 
index  and  a  table  listing  each  proclamation 
and  Executive  order  issued  dunng  the 
1961-1985  period— along  with  any 
amendments— an  indication  of  its  current 
status,  and,  where  applicable,  its  location  in 
this  volume. 

Published  bv  tne  Ottice  of  the  Federal  Register 
National  Archives  arxj  Records  Administration 

Order  from  Superintendent  of  Documents, 
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Air  quality  implementation  plans:  approval  and 
promulgation;  various  States: 

North  Carolina,  34384 
NOTICES 

.\ir  quality;  prevention  of  significant  deterioration  (PSD): 
Per.mit  determinations,  etc. — 
Region  VI,  34416 
Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability,  3441" 
Weekly  receipts,  34416 
Toxic  and  hazardous  substances  control: 
Premanufacture  notices  receipts,  34417 
Premanufacture  notices  receipts;  correction,  34456 
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Federal  Aviation  Administration 

RULES 

Control  zones;  correction,  34457 
IFR  altitudes.  34374 
PROPOSED  RULES 

Airport  radar  servK.e  areas,  34606 
NOTICES 

Exemption  petitions:  summary  and  disposition,  34448,  34449 
(2  documents) 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings;  Sunshine  Act.  34453 
(2  documents) 

Federal  Energy  Regulatory  Commission 

NOTICES 

Small  power  production  and  cogeneration  facilities; 
qualifymg  status: 

Seven  Springs,  PA,  et  al.,  34410 
Applications.  heoDngs.  determinations,  etc.: 

Florida  Gas  Transmission  Co,,  34411 

Gas  Transport  Inc.,  34412 

Great  Lakes  Gas  Transmission  Co..  34412 

Marathon  Oil  Co.,  34412 

Michigan  Consolidated  Gas  Co.,  34413 

Midwestern  Gas  Transmission  Co..  34413 

Natural  Gas  Pipehne  Co,  of  .A.meri(:a.  34413 

Ozark  Gas  Transmission  System.,  34414 

Southwest  Gas  Corp.,  34414 

Tennessee  Gas  Pipeline  Co.,  34414 
."exas  Gas  Transmission  Corp..  34414 

Traiiblazer  Pipehne  Co..  34415 

Transcontinental  Gas  Pipe  Line  Corp.,  34415 

VVyon-.mg  Interstate  Co    Ltd  ,  34415 

Federal  Highway  Administration 

NOTICES 

F.nMronnit'ntal  statements:  notice  of  intent: 

Pitk.n  County.  CO.  34450 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc    3-418 

(2  documents] 
Senior  E.xecutive  Service: 
Performance  Ke\iew  Beard-  membership,  34419 

Federal  Reserve  System 

NOTICES  ■ 

Agency  informntion  collection  activities  under  0MB  review, 

34419 
Meetings:  Sunshine  Act,  34454 
(2  documents) 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 

Findings  on  petitions,  etc.,  34396 
NOTICES 

Endangered  and  ttircatened  species  permit  applications 
34428 

Food  and  Drug  Administration 

RULES 

Medical  devices: 
Dental  devices — 

General  pro\  isKjns  and  classification;  correction,  34456 


NOTICES 

Biological  products: 
Export  applications — 

Abbott  HIV  Antigen  EIA,  34422 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Missouri — 
General  Motors  Corp,,  34398 

General  Services  Administration 

RULES 

Acquisition  regulations: 
Small  business  and  small  disadvantaged  business 
concerns;  subcontracting,  34387 

Harry  S,  Truman  Scholarship  Foundation 

NOTICES  I 

Meetings;  Sunshine  Act,  34455  I 

Health  and  Human  Services  Department 

See  also  Centers  for  Disease  Control;  Food  and  Drug 

Administration;  Public  Health  Service 
NOTICES 
Agency  information  collection  activities  under  0MB  review, 

34420 


Health  Resources  and  Services  Administration 
See  Public  Health  Service 


Housing  and  Urban  Development  Department 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Regional  offices,  etc;  orHer  of  succession — 
Pittsburgh.  34423 


Inter-American  Foundation 
NOTICES 

Meetings;  Sunshine  Act,  34454 
(2  documents) 


Interior  Department 

See  also  Fish  and  Wildlife  Service;  Land  Management 
Bureau;  Minerals  Management  Service;  Reclamation 
Bureau;  Surface  Mining  Reclamation  and  Enforcement 
Office 

NOTICES 

Committees;  establishment,  renewals,  terminations,  etc.: 
State/Federal  Auburn  Dam  Task  Force,  34423 

Internal  Revenue  Service 

PROPOSED  RULES 

Income  ta.ves; 
Expenses  allocation  and  apportionment,  34580 
Group  health  plans;  continuation  coverage  requirements 
(COBRA) 
Correction,  34392 


International  Boundary  and  Water  Commission,  United 
States  and  Mexico 

NOTICES 

Environmental  statements;  availability,  etc: 
Smuggler  Gulch,  San  Ysidro,  CA  and  Tijuana,  Mexico; 
sewage  collection  and  pumping  facility,  34429 
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International  Trade  Administration 

NOTICES 

Antidumping- 

Internal-combuslion,  mdustr'al  forklift  trucks  fiorr  Taoan 
34399  ' 

Antidumping  and  countervaiimg  duties: 
Admmistrative  protective  order  violations;  status  of 
investigations,  34399 
Meetings: 

Computer  Systems  Technica!  Advisurv  Committee,  34400 
34401 

(3  documents) 
Applications,  hearings,  determinations,  etc  - 

University  of  Washington  et  al.,  correction   34400 

Interstate  Commerce  Commission 

NOTICES 

Motor  carriers: 

Compensated  intercorporate  hauling  operations,  34430 
Motor  carriers;  control,  purchase,  and  tariff  fihng 
exemptions: 

Walton,  E.  lack,  34430 
Railroad  operation,  acquisition,  construction,  etc.: 

Boston  &  .Maine  Corp.  et  al.,  34431 

Colorado  &  Wyoming  Railway  Co.,  34432 

Justice  Department 

See  also  .Antitrust  Division:  Par(,ie  Com.mission 

RULES 

.*\cquisition  regulations: 
Competition  in  contracting,  etc..  34389 

Labor  Department 

See  aJso  Employment  and  Training  Administration: 

Employment  Standards  Administration;  Mine  Safety 
and  Health  Administration;  Occupational  Safety  and 
Health  Administration;  Veterans  Employment  and 
Training.  Office  of  .Assistant  Secretary 

NOTICES 

Agency  information  collection  activities  under  O.MB  review 
34432 

Land  Management  Bureau 

RULES 

Rights-of-way: 

Cost  recovery  procedures 
Correction,  34456 
NOTICES 
Coal  leases,  exploration  licenses,  etc.: 

Wyoming,  34423 
Environmental  statements:  availability,  etc.: 

Trans-,-\laska  Gas  System,  .AK,  34424 
Motor  vehicles:  off-road  vehicle  designations: 

Nevada, 34425 
Oil  and  gas  leases: 

.Alaska,  34425 
(2  documents) 
Realty  actions;  sales,  leases,  etc.: 

.Arizona;  correction,  34456 

Idaho,  34425 

Oregon,  34426 

Utah,  34426 
Withdrawal  and  reservation  of  lands: 

.Arizona,  34426 

Colorado,  34427 

Oregon  and  Washington,  34427 


Legal  Services  Corporation 

NOTICES 

Grant  awards: 
Bar  Association  of  San  Francisco  Volunteer  Legal 

Services.  34438 

Library  of  Congress 

RULES 

Ct  nt.'dctmg  Ofl~icers:  procedures  and  services,  34383 

NOTICES 

A:::<  -f  in  Folklife  Center  Board  of  Trustees,  34438 

Mexico  and  United  States,  International  Boundary  and 
Water  Commission 

See  Internatio.ial  Boundarv  and  Water  Commission.  United 
States  and  Mexico 

Mine  Safety  and  Health  Administration 

NOTICES 

Sdft'y  standard  petitions: 
Clinchfield  Coal  Co.,  34434 
Gateway  Coal  Co..  34435 
K.  &  H.  Coal  Co.,  34435 
Kelly  Mining  Co.,  34435 
Oakwood  Mining  Co.,  34436 
W.  W.  &  B.  Coal  Co.,  34436 
Ziegler  Chemica!  8t  Mineral  Corp.,  34437 

Minerals  Management  Service 

NOTICES 

Outer  Continental  SheJ  oevelopment  operations 
coordination: 

Conoco,  Inc..  34428 
Hall-Houston  Oil  Co.,  34428 

National  Capital  Planning  Commission 

RULES 

Freedom  of  Information  Act;  implementation: 
Uniform  fee  schedule  and  administrative  guidelines,  34373 

National  Foundation  on  ttie  Arts  and  the  Humanities 

NOTICES 

.Meetings: 
Visual  Arts  Advisory  Panel,  34438 

National  Institute  for  Occupational  Safety  and  Health 
See  Centers  for  Disease  Control 

National  Science  Foundation 

NOTICES 

Antarctic  Conservation  Act  of  1978;  permit  applications, 

etc..  34439 
Grants:  availability,  etc.: 

Research  experiences  for  undegraduates  program,  34439 
Meetings: 

Earth  Sciences  Advisory  Committee,  34443 

Nuclear  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Central  Public  Utilities  Nuclear  Corp.,  34443 

Occupational  Safety  and  Health  Administration 

RULES 

Safety  and  health  stanaards: 

Benzene;  occupational  exposure.  34460 
State  plans;  development,  enforcement,  etc.: 

Nevada.  34381 
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NOTICES 

State  plans;  standards  approval,  etc.: 
Nevada. 34437 

Parole  Commission 

PROPOSED  RULES 

Federal  prisoners;  paroling  and  releasing,  etc.: 
Parole  policy  guidelines — 

Interpretative  clarifications,  revisions,  and  additions; 
republication.  34392 

Patent  and  Trademark  Office 

NOTICES 

Mask  works;  interim  protection  for  nationals,  domiciliariea. 
and  sovereign  authorities  of  Finland,  34401 

Pennsylvania  Avenue  Development  Corporation 

RULES 

Privacy  ."^ct;  implementation.  343M 

NOTICES 

Meetings.  34444 

Personnel  Management  Office 

NOTICES 

Meetings; 

Combined  Federal  Campaign,  Director's  Task  Force, 
34444 

Public  Health  Service 

See  also  Centers  for  Disease  Control;  Food  and  Drug 

Administration 
NOTICES 

Organization,  functions,  and  authority  delegations: 
Health  Resources  and  Services  Administration 

Resources  Development  Bureau,  34423 


Reclamation  Bureau 

NOTICES 

Green  Mountain  Reservoir,  Co'oraJo-Big  Thompson  Project, 
CO;  operating  policy,  34428 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  unlisted  trading  privileges: 
Cincinnati  Stock  Exchange.  Inc.,  34444 

(2  documents) 
Philadelphia  Stock  Exchange,  Inc..  34445 
(2  documents) 
Applications,  hearings,  determinations,  etc.: 
CIGNA  High  Yield  Fund,  Inc.,  34446 
GIT  Cash  Trust,  34446 

State  Department 

NOTICES 

Meetings; 

International  Telegraph  and  Telephone  Consultative 

Committee,  34447 
Shipping  Coordinating  Committee,  34447 

Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Indian  lands  program;  performance  standards,  34394 

Transportation  Department 

See  also  Federal  Aviation  Administration;  Federal  Highway 
Administration 


NOTICES 

Aviation  proceedings; 
Hearings,  etc. — 

Japan  Charter  authorization  proceeding.  34448 

Treasury  Department 

See  also  Alcohol.  Tobacco  and  Firearms  Bureau;  Customs 

Service:  Internal  Revenue  Service  i 
NOTICES  1 

Agency  information  collection  activities  under  0MB  review. 

34450,  34451 

(2  docum.ents) 

Truman,  Harry  S.,  Scholarship  Foundation 
See  Harry  S.  Truman  Scholarship  Foundation 


United  States  Information  Agency 

NOTICES 

Art  objects,  importation  for  exhibition: 

ElLissitzky,  34451 

King  Herod's  Dream;  Caesarea  on  the  Sea,  34451 

Zurbaran  and  Fragonard.  34452 
Cultural  property;  archaeological  m.aterial  from  El  Salvador; 
import  restrictions.  34614 


Veterans  Administration 

NOTICES 

Agency  information  collection  activities  under  0MB  review. 

34452 
Meetings: 
Women  Veterans  Advisory  Committee,  34452 

Veterans  Employment  and  Training,  Office  of  Assistant 
Secretary 

NOTICES 

Meetings: 
Veterans  Employment  Committee,  34433 


Separate  Parts  In  This  Issue 


Part  I! 


Department  of  Labor,  Occupational  Safety  and  Health 
Administration.  34460 


Part  III 

Department  of  the  Treasury.  Internal  Rev  enue  Service, 
34580 


Part  IV 

Department  of  Transportation,  Federal  Aviation 
Administration,  34G06 


PartV 

United  States  Information  Agency;  Department  of  the 
Treasury.  Customs  Service,  34614 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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This   section   of  the   FEDERAL   REGISTER 
contains   regulatory  documents   having 
general   applicability   and   legal   effect,   most 
of  which   are   keyed   to  and   codified   m 
the   Code   of   Federal   Regulations,   which   is 
published   under   50   titles   pursuant   to   44 
US.C.    1510. 

The  Code  of   Federal   Regulations   ts   sold 
by   the   Superintendent  of   Documents. 
P"ces  of  new  books  are  listed  in  the 
first   FEDERAL   REGISTER   issue  of   each 
week. 


NATIONAL  CAPrTAL  PLANNING 
COMMISSION 

1  CFR  Part  456 

Freedom  of  Information  Reform  Act  of 
1986  (Pub.  L  99-570);  Uniform  Fee 
Schedule  and  Administrative 
Guidelines 

agency:  National  Capital  Planning 
Commission. 

action:  Final  rule. 


SUMMARY:  On  April  30,  1987  at  52  FR 
15729,  the  National  Capital  Planning 
Commission  (the  Commission)  published 
a  proposed  njie  change  to  its  Freedom  of 
Information  Act  Regulations,  1  CFR  Part 
456,  published  as  amended  at  47  FR 
44229,  to  implement  the  Freedom  of 
information  Reform  Act  of  1986  (Pub.  L. 
99-570)  in  accordance  with  the  Office  of 
Management  and  Budget  guidelines  and 
schedule  of  fees  and  to  reflect  minor 
changes  in  NCPC  duty  assignments.  We 
have  recei\'ed  no  public  comments  prior 
to  the  closing  date:  however,  upon 
further  consideration,  in  this  final  rule, 
clarification  of  the  fee  waiver 
provisions,  consistent  with  the 
Department  of  Justice  guidelines  issued 
to  Federal  agencies  on  this  issue,  has 
been  provided  in  a  new  paragraph 
§  456.4(j)(5).  In  addition.  §§456.2  and 
456.4(j)(l)  have  been  amended. 

DATE:  This  rule  is  effective  October  :3 

1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kdtherine  Barns  Soffer,  General 
Counscl/FOIA  Officer.  National  Capital 
Planning  Commission,  1325  G  Street 
NVV.,  Washington,  DC  20576.  Telephone: 
(202)  724-0174. 

SUPPLEMENTARY  INFORMATION:  This  rule 

is  not  a  major  rule  for  the  purpose  of 
Executive  Order  12291,  As  requirea  by 
the  Regulatory  Flexibility  Act,  it  is 
hereby  certified  that  this  rule  will  not 


have  a  significant  impact  on  small 
business  entities. 

List  of  Subjects  in  1  CFR  Part  456 

Freedom  of  information. 

For  the  reasons  set  forth  in  the 
preamble.  NCPC  amends  1  CFR  Pari  456 
as  follows: 

PART  456— NATIONAL  CAPITAL 
PLANNING  COMMISSION  (FREEDOM 
OF  INFORMATION  ACT 
REGULATIONS) 

1.  The  authority  for  Part  456  ia  revised 
to  read: 

.Authority:  5  U.S.C.  522.  as  emended 

2.  The  table  of  contents  for  Fart  456  is 
revised  to  read  as  follows: 

456,1  Introduction. 

4;.6.2  Organization. 

456.3  Definitions. 

456.4  Public  access  to  information. 

3.  In  Part  456  all  references  to 
"Commission's  Records  Management 
Officer"  are  revised  to  read  "Freedom  of 
Information  Officer." 

§456.2    [Amended). 

4.  Section  456.2  (a)  through  (f)  are 
revised,  and  (g).  (h).  and  [i]  are  added  to 
read  as  follows: 

•         •         .         .         . 

fa)  Office  of  the  Executive  Director 

(b)  Legal  Section: 

(c)  Secretariat  Section: 

(d)  Management  Services  Section; 

(e)  Planning  and  Programming 
Division; 

(f)  Review  and  Implementation  • 
Division; 

(g)  Planning  Services  Division; 
(h)  Carto/Graphics  Division:  and. 
(i)  P-ublic  Affairs  Division. 

§  456.3    1  Redesignated  as  §  456.4 ) 

5.  Section  456. 3  is  redesignated  as 

§  456.4.  and  a  new  §  456.3,  Definitions,  is 
added  as  follows: 

§  456.3    Definitions. 

For  the  purposes  of  this  part,  the 
following  definitions  shall  apply: 

(a)  Dree!  costs.  This  term  means 
those  expenditures  which  the 
Commission  actually  incurs  in  searching 
for,  duplicating  and  reviewing  records. 

(bj  Search.  This  term  includes  all  time 
spent  looking  for  material  that  is 
responsive  to  a  request,  including  page- 


by-page  or  line-by-line  identification  of 
material  within  documents. 

(c)  Duplication.  This  term  refers  to  the 
process  of  making  a  copy  of  a  document 
necessarj'  to  respond  to  a  Freedom  of 
Information  Act  request. 

(d)  Review.  This  term  refers  to  the 
process  of  examining  documents  located 
in  response  to  a  request  that  is  for 
commercial  use  to  determine  whether 
any  portion  of  any  document  located  is 
permitted  to  be  withheld,  and  includes 
processing  any  documents  for 
disclosure. 

{e)  Commercial  use  request.  This  term 
refers  to  a  request  from  or  on  behalf  of 
one  who  seeks  information  for  a  use  or 
purpose  that  furthers  the  commercial, 
trade  or  profit  interests  of  the  requester 
or  the  person  on  whose  behalf  the 
request  is  made. 

(f)  Educaiiona!  institution.  This  term 
refers  to  a  preschool,  a  public  or  private 
elementary'  or  secondary  school,  an 
institution  of  graduate  higher  education, 
an  institution  of  undergraduate  higher 
education,  an  institution  cf  professional 
education,  and  an  institution  of 
vocational  education,  which  operates  a 
program  or  programs  of  scholariy 
research. 

!g  i  Non-commercial  scientific 
H'.str.ution.  This  term  refers  to  a  non- 
profit institution  which  is  operated 
solely  for  the  purpose  of  conducting 
scientific  research  the  results  of  which 
are  not  intended  to  promote  any 
particular  product  or  industry. 

(h)  Represenlat've  of  itie  news  media. 
This  term  refers  to  any  person  actively 
gathering  news  for  an  entity  that  is 
organized  and  operated  to  publish  or 
broadcast  news  to  the  public.  The  term 
"news"  means  information  that  is  about 
current  events  or  that  would  be  of 
cu.Tent  interest  to  the  public,  Exam.ples 
of  news  media  entities  include  television 
or  radio  stations  broadcasting  to  the 
public  at  large,  and  publishers  of 
periodicals  (but  only  in  those  instances 
when  they  can  qualify  as  disseminators 
of  "news")  who  make  their  products 
available  for  purchase  or  subscription 
by  the  general  public.  In  the  case  of 
"freelance"  journalists,  they  may  be 
regarded  as  working  for  a  news 
organization  if  they  can  demonstrate  a 
solid  basis  for  expecting  publication 
through  that  organization,  even  thouch 
not  actually  employed  by  it.  A  request 
for  records  supporting  the  news 
dissemination  function  of  the  requester 
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shall  not  be  considered  to  be  a  request 
that  is  for  a  commercial  use. 

6.  Section  456.4(j){l)(vii)  is  revised; 
(j](l)(viii)  is  amended  to  add  a  sentence 
to  the  end  of  the  paragraph;  and  (j)(l)(ix) 
is  added  to  read  as  follows; 

§  456.4     Public  access  to  information. 

•  •  *  •  * 

(j)  Schedule  of  fees.  (1) 

(vii)  Map  publications — microfilm 
printout — Sl.OO/each;  ozalid  maps — 
S<:).30/lmear  foot. 

(viii)  '  '  *  The  Commission  may 
charge  for  search  costs,  where 
applicable,  even  if  there  is  ultimately  no 
disclosure  of  records. 

(ix)  Review  charges:  S5.00  per  quarter 
hour.  The  Commission  m.ay  charge  for 
review  costs,  where  applicable,  even  if 
there  is  ultim.ately  no  disclosure  of 
records, 

*  •  •  •  * 

7.  Section  456.4fi)  (2)  and  (3)  are 
redesignated  as  (j)  (3)  and  (4);  a  new 
(j)(2)  is  added;  newly  redesignated  (j)(4) 
is  revised;  and  (i)(5)  is  added  as  follows: 

(il  •  •  • 

(2)  The  Commission  may  charge  the 
above-stated  fees  for  the  production  of 
information  pursuant  to  the  Act.  based 
upon  the  following  requester 

classifications; 

(i)  Commercial  use  requester.  The 
Commission  may  charge  requesters  in 
this  category  for  all  the  direct  costs  of 
searching  for.  reviewing  for  release,  and 
duplicating  the  records  sought.  In 
determining  whether  a  request  is  for 
commercial  use.  the  Commission  will 
look  to  the  use  to  which  a  requester  will 
put  the  documents  requested.  Where  a 
requester  does  not  explain  the  use  or 
where  the  explanation  is  insufficient,  the 
Commission  may  draw  reasonable 
inferences  from  the  requesters  identity, 
(ii)  Educational  and  non-commercial 
scientific  institution  requesters.  The 
Commission  shall  pro;  ide  documents  to 
requesters  in  this  category  for  the  cost  of 
reproduction  alone.  e:«.c!uding  charges 
for  the  first  100  pages.  Requesters  must 
show  that  the  request  is  being  made  as 
authorized  by  or  under  the  auspices  of  a 
qualifying  institution  and  that  the 
records  sought  are  not  for  a  commercial 
use.  but  are  sought  in  furtherance  of 
scholarly  (if  the  request  is  from  an 
educational  institution)  or  non- 
commercial scientific  research  (if  the 
request  is  from  a  non-comimercial 
scientific  institution). 

(iii)  Represertati\.-es  of  tiie  nei^s 
media.  The  Com.mission  shall  provide 
documents  to  requesters  in  this  category 
for  the  cost  of  reproduction  alone, 
e,\cludmg  charges  for  the  first  100  pages. 


(iv)  All  other  requesters.  The 
Commission  may  charge  requesters  who 
do  not  fit  into  any  of  the  categories 
above  fees  which  recover  the  full 
reasonable  direct  costs  of  searching  for 
and  reproducing  records  that  are 
responsive  to  the  request,  excluding  the 
first  100  pages  and  first  two  hours  of 
search  time.  Requests  from  record 
subjects  for  records  about  themselves 
filed  in  the  Commission's  system  of 
records  will  continue  to  be  treated  under 
the  fee  provisions  of  the  Privacy  Act  of 
1974  wliich  permit  fees  only  for 
reproduction. 

(3)  *  *  * 

(4)  The  Commission  may  not  charge 
fees  to  any  requester  if  the  cost  of 
collecting  the  fee  would  be  equal  to  or 
greater  than  the  fee  itself.  The  minimum 
fee  for  the  production  of  information 

w  ill  be  S2.00  (over  and  above  the  first 
free  100  pages  and  2  hours  search  time, 
where  applicable).  The  Commission's 
Freedom  of  Irformation  Officer  shall 
provide  documents  furnished  under  the 
Act  without  any  charge  or  at  a  charge 
reduced  below  the  fees  established 
under  §  456.3(j)(l)  if  disclosure  of  the 
information  is  in  the  public  interest 
because  it  is  likely  to  contribute 
significantly  to  public  understanding  of 
the  operations  or  activities  of  the 
government  and  it  is  not  primarily  in  the 
commercial  interest  of  the  requester. 

(5)  In  deciding  whether  a  fee  waiver 
or  reduction  under  §  456.4{j)(4)  is 
justified,  the  Commission  will  consider 
the  following  factors: 

(i)  The  subject  of  the  request:  Whether 
the  subject  of  the  requested  records 
concerns  "the  operations  or  activities  of 
the  Government"; 

(ii)  The  informative  value  of  the 
information  to  be  disclosed:  Whether 
the  disclosure  is  "likely  to  contribute"  to 
an  understanding  of  government 
operations  or  activities; 

(iii)  The  contribution  to  an 
understanding  of  the  subject  by  the 
general  public  likely  to  result  from 
disclosure;  Whether  disclosure  of  the 
requested  information  will  contribute  to 
"public  understanding ";  and 

(iv)  The  significance  of  the 
contribution  to  public  understanding; 
Whether  the  disclosure  is  likely  to 
contribute  "significantly"  to  public 
understanding  of  government  operations 
or  activities. 

(v)  The  existence  and  magnitude  of  a 
commercial  interest;  Whether  the 
requester  has  a  commercial  interest  that 
would  be  furthered  by  the  requested 
disclosure;  and.  if  so 

(vi)  The  primary  interest  in  disclosure: 
Whether  the  magnitude  of  the  identified 
commercial  interest  of  the  requester  is 
sufficiently  large,  in  comparison  with 


the  public  interest  disclosure,  that 
disclosure  is  "primarily  in  the 
commercial  interest  of  the  requester." 

•  *         *        «         * 

8.  Section  456.4(k)(l)  is  amended  to 
add  a  sentence  at  the  beginning  of  the 
paragraph;  (k)(2)  is  revised;  and  {k)(4)  is 
added  to  read  as  follows; 

•  «         •         *         * 

(k)  Prior  approval  or  advance  deposit 
of  fees.  (1)  Where  the  agency  estimates 
that  duplication,  review  or  search 
charges  are  likely  to  exceed  S25.00,  it 
shall  notify  the  requester  of  the 
estimated  amount  of  fees,  unless  the 
requester  has  indicated  in  advance  his 
or  her  willingness  to  pay  fees  as  high  as 
those  estimated.  *  '  * 

(2)  Where  the  Freedom  of  Information 
Officer  determines  that  fees  are  likely  to 
exceed  $250.00,  the  Commission  may 
require  advance  payment  of  the  fee  in 
whole  or  in  part.  Where  a  requester  has 
previously  failed  to  pay  a  fee  charged  in 
a  timely  manner  or  is  presently  in 
arrears,  the  Commission  may  require  the 
requester  to  pay  the  full  amount  owed 
and  to  make  an  advance  payment  of  the 
full  amount  of  the  estim.ated  fees  before 
the  agency  begins  to  process  a  new 
request  or  completes  a  pending  request. 
***** 

(4)  A  requester  may  not  file  multiple 
requests  at  the  same  time,  each  seeking 
portions  of  a  document(s).  solely  in 
order  to  avoid  payment  of  fees.  When 
the  Commission  reasonably  believes  a 
requester(s)  is  attempting  to  break  a 
request  down  into  a  series  of  requests 
for  the  purpose  of  e\  ading  the 
assessment  of  fees,  the  Commission  may 
aggregate  any  such  requests  and  charge 

accordingly. 

***** 

9.  Section  456.4(1)  is  amended  by 
removing  the  second  sentence  therein. 
Reginald  W.  Griffith. 

Executive  Director. 

[PR  Doc.  87-20718  Filed  9-10-87;  8:45  am] 
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summary:  This  amendment  adopts 
miscellaneous  amendments  to  the 
required  IFR  (instrument  flight  rule) 
altitudes  and  changeover  points  for 
certain  Federal  airways,  jet  routes,  or 
direct  routes  for  which  a  minimum  or 
maximum  en  route  authorized  IFR 
altitude  is  prescribed.  These  regulatory 
actions  are  needed  because  of  chances 
occurring  in  the  .N'ationyl  Airspai  e 
System.  These  changes  are  designed  to 
provide  for  the  safe  and  efficient  use  of 
the  navigable  airspace  under  instrument 
conditions  in  the  affected  areas. 
EFFECTIVE  DATE:  Septemhpr  24,  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  K,  Funai.  Flight  Procedures 
Standards  Branch  (AFS-230),  Air 
Transportation  Division,  Office  of  Flight 
Standards,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washinglon.  DC  20.591: 
telephone:  (202)  26"-82"'~, 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  Part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  95) 
prescribes  new,  amended,  suspended,  or 
revoked  IFR  altitudes  governing  the 
operation  of  all  aircraft  in  IF'R  flight  over 
a  specified  route  or  any  portion  of  that 
route,  as  well  as  the  changeover  points 
{COPsj  for  F'ederal  airways,  jet  routes, 
or  direct  routes  as  prescribed  in  Part  95. 
The  specified  IFR  altitudes,  when  used 
in  conjunction  with  the  prescribed 


changeover  points  for  those  routes, 
ensure  navigation  aid  coverage  that  is 
adequate  for  safe  flight  operations  and 
free  of  frequency  interference. 

The  reasons  and  circumstances  which 
create  the  need  for  this  amendment 
involve  matters  of  flight  safety, 
operational  efficiency  in  the  National 
Airspace  System,  and  are  related  to 
published  aeronautical  charts  that  are 
essential  to  the  user  and  provide  for  the 
safe  and  efficient  use  of  the  navigable 
airspace.  In  addition,  those  various 
reasons  or  circumstances  require 
making  this  amendment  effective  before 
the  next  scheduled  charting  and 
publication  date  of  the  flight  information 
to  assure  its  timely  availability  to  the 
user.  The  effective  date  of  this 
amendment  reflects  those 
considerations.  In  view  of  the  close  and 
immediate  relationship  between  these 
regulatory  changes  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  this 
amendment  is  unnecessary, 
impracticable,  and  contrary  to  the  public 
interest  and  that  good  cause  exists  for 
making  the  amendment  effective  in  less 
'hdn  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore— (1)  is  not  a  "major 
rjie"  under  Executive  Order  12291:  (2)  is 


not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
List  of  Subjects  in  14  CFR  P.irt  95 
Aircraft,  Airspace. 

Issued  in  Washington.  DC  on  September  3, 
198- 

Roben  L.  (jooonch, 

Director  of  Flight  Standards. 

Adoption  uf  thf  .Xrr.pndment 

Accoruingly  and  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  Part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  95)  is 
amended  as  follows  effective  at  0901 
GMT: 

PART  95— [AMENDED] 

1,  int-  auinoniy  citation  for  Part  95 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  134a  1354  and  1510:  49 
U.S.C.  106(g)  (Revised,  Pub.  L  97-449.  January 
12,  1983):  and  14  CFR  n,49(b)(2). 

2.  Part  95  is  amended  to  read  as 

follows: 
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AMENDMENT  339  EffEQIVE  DATE,  SEPTEMBER  24,   1987 


FROM 


B;  fJ<     PA  F;X 
JAStN    PA  FIX 


TO 

§95.1001   DIREQ  ROUTES-U.S. 

IS  AMENDED  TO  OEUTE 

JASEN,  PA  FIX 
LANCASTER,  PA  VORTAC 


MEAi 


7000 
3000 


§95.6007  VOR  FEDERAL  AIRWAY  7 
IS  AMENDED  TO  READ  IN  PART 


PETTY.  Wl  FIX 

•2200  •  MOCA 


CYNDI.  Wl  FIX 


•9000 


§95.6011   VOR  FEDERAL  AIRWAY   11 
IS  AMENDED  TO  READ  IN  PART 


WELDO    IN  FIX 


MARION,  IN  VOR 


2800 


§95.6012  VOR  FEDERAL  AIRWAY   12 

IS  AMENDED  TO  READ  IN  PART 

JOHNSTOWN    PA  VORTAC        HARRlSBURG    PA  VORTAC         5000 

§95.6019  VOR  FEDERAL  AIRWAY     "> 

IS  AMENDED  TO  READ  IN  PART 


CIMARRON    NM  VORTAC  'GOSiP    CO  FIX 

•13500  ■  MCA  GOSIP  FIX    SW  BND 
••10200  -  MOCA 

PUBLO    CO  VORTAC  HANKO    CO  FIX 

■3000  -  MOCA 

§95.6024  VOR  FEDERAL  AIRWAY  24 

IS  AMENDED  TO  READ  IN  PAST 


•IIOOO 

•8900 


AuVAY,  MN  F,X 

*2700  -  MOCA 


MEiNZ,  MN  FIX 


*3400 


IS  AMENDED  TO  DELETE 

ABERDEEN,  SD  VOR/DME  WATERTOWN    SO  VORTAC 
VIA  N  ALTER  v,A  N  ALTER 

ROCHESTER    MNVORDME  WAUKON    lA  VORTAC 
VIA  S  ALTER  VIA  S  ALTER 

WAUKON    lA  VORTAC  LONE  ROCK    Wl  VORTAC 
VIA  s  Alter  via  s  alter 

§95.6027  VOR  FEDERAL  AIRWAY  27 

IS  AMENDED  TO  RUO  IN  PART 


3600 

3000 

3000 


V:ND0CIN0    CA  VORTAC 
OlRiO    CA  fix 


OlRIO,  CA  FIX 
FORTUNA    CA  VORTAC 
NW  BND 


6700 

4000 


^<55  6C27  VOR  FEDERAL  AIRWAY  27- Continued 

SE  BND  I 

i95  6030  VOR  FEDERAL  AIRWAY  30 
IS  AMENDED  TO  DELETE 


BADGER.  Wl  VORTAC 

VIA  S  ALTER 
PETTY,  Wl  FIX 

VIA  S  ALTER 
RAINE,  Ml  FIX 

VIA  S  ALTER 


PETTY.  Wl  FIX 

VIA  S  ALTER 
RAINE.  Ml  FIX 

VIA  S  ALTER 
PULLMAN,  Ml  VORTAC 

VIA  S  ALTER  1 


§95.6031    VOR  FEDERAL  AIRWAY  31 
IS  AMENDED  TO  READ  IN  PART 

HARRlSBURG,  PA  VORTAC        SELINSGROVE    PA 

VORTAC 

?95  6053  VOR  FEDERAL  AIRWAY  53 

IS   AMENDED   TO  SEAD   IN   PART 


HOLSTON  MOUNTAIN,  TN 

VORTAC 
HAZARD,  KY  VOR/DME 
IRVIN,  KY  FIX 


HAZARD,  KY  VOR/DAAE 


IRVIN,  KY  FIX 
LEXINGTON.  KY  VORTAC 


§95  6060  VOR  FEDERAL  AIRWAY  60 
IS  AMENDED  TC  READ  IN  PART 


OTTO.  NM  VOR 


§95.6082  VOR  FEDERAL  AIRWAY  82 
IS  AMENDED  TO  DELETE  j 


DELLS.  Wl  VORTAC 


TIMMERMAN,  Wl  VOR 


§95  6083  VOR  FEDERAL  AIRWAY  83 

IS   AMENDED  TO  READ   IN  PART 


PUEBLO.  CO  VORTAC 
*8000  -  MOCA 


HANKO.  CO  FIX 


MEA 


6700 


2700 
4000 
2200 


3000 


6400 

4000 
3000 


LAS  VEGAS,  NM  VORTAC    10000 


3000 


•8900 
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FROM  TO 

§95  6103  VOR  FEDERAL  AIRWAY   103 

IS  AMENDED  TO  READ  IN   PART 
GREENSBORO,  NC  VORTAC        MAYOS.  NC  FIX 

§95.6115  VOR  FEDERAL  AIRWAY   115 

tS  AMENDED  TO  READ  IN  PART 


§95  6127  VOR  FEDERAL  AIRWAY  127 

IS  AMENDED  TO  DELETE 


MEA 


3000 


KNOXVILLE,  TN  VORTAC 

MALIN    TN  FIX 

4500 

MALIN,  TN  FIX 

ROSAR.  KY  FIX 

5500 

ROSAR,  KY  FIX 

HAZARD    KY  VOR/DMf 

5200 

HAZARD,  KY  VOR/DME 

WHIRL,  WV  FIX 

4000 

WMlRt.    WV  FIX 

CHARLESTON,  WV 
VORTAC 

3000 

FROM 


§95,6170  VOR   FEDERAL  AIRWAY    1^0 

'S   AMENDED   TC   READ   iH   PARI 


BADGER    Wl  VORTAC 
PETTY,  Wl  FIX 
RAINE,  Ml  FIX 


PETTY.  Wl  FIX 
RAINE  Ml  Fix 
PULLMAN    Ml  VORTAC 


$95  6171    VOR   FEDERAL  AIRWAY    171 

!S   AWND6C   TO    READ    IN    PART 


JOLIET.  IL  VORTAC 


NOAHE,  IL  FIX 


J95  6190  VOR  FEDERAL  AIRWAY    190 

IS   AMENDED   TO    RLAC   IN    PART 

LAS  VEGAS  m  VORTAC    DALHART  TX  VORTAC 
•9000  •  MOCA 


34377 


MEA 


2700 
4000 
2200 


2700 


•9500 


BRADFORD,  IL  VORTAC 

MALU,  !L  Fix 

VIA  E  ALTER 

VIA  r  iiTti; 

•3500 

•2400  -  MOCA 

MALTA,  IL  FIX 

NOAHE    IL  FIX 

VIA  E  ALTER 

VIA  E  ALTER 

2700 

NOAHE,  IL  FfX 

R.OCKFORD,  IL  VORTAC 

VIA  E  ALTER 

VIA  f  AlTfR 

2700 

§95.6140  VOR  FEDERAL  AIRWAY   140 

IS  AMENDED  TO  READ  IN  PART 


LONDON.  KY  VORTAC 
HAZARD,  KY  VOR/DME 
STACY,  VA  FIX 

•7000  ■  MRA 
**4700  -  MOCA 
KENYA,  WV  FIX 


HAZARD.  KY  VOR/DMf 
STACY,  VA  FIX 

•KFN'-i    WV  FIX 


BLUEFIELD,  WV  VORTAC 


§95.6143  VOR  FEDERAL  AIRWAY   143 
tS  AMENDED  TO  READ  IN  PART 

GREENSBORO.  NC  VORTAC       LEAKS.  NC  FIX 

§95.6162  VOR  FEDERAL  AIRWAY  162 

IS  AMfNDED  TO  RUD  IN  PA«T 


HARRISBURG.  PA  VORTAC        HWANG    PA  FIX 

HWANG    PA  FIX  AUDIT     PA  FIX 


§95.6164  VOR  FEDERAL  AIRWAY   164 

IS  AMENDED  TO  RUD  IN  PART 


BUFFALO.  NY  VORTAC 
*1900-  MOCA 


BULGE    NY  FIX 


4000 

4700 

•6000 


6000 


3000 


3000 

3400 


•2800 


§95.6191    VOR  FEDERAL  AIRWAY   191 

IS   AMENDED   TO   READ   IN   PART 
NORTHBROOK    IL  VORTAC         BADGER    Wl  VORTAC 

S95  6210  VOR  FEDERAL  AIRWAY   210 

IS   AMENDED   TO   READ   IN   PART 

BLINK.  PA  FIX  HARRISBURG    PA  VORTAC 

HARRISBURG    PA  VORTAC        LANCASTER    PA  VORTAC 

§95  6214  VOR  FEDERAL  AIRWAY  214 

IS  AMENDED  TO  READ  IN  PART 


GLOOM    OH  FIX 


ZANESVILLE.  OH  VOR/ 
OMt 


IS  AMENDED  TO   DtinE 


RICHMOND.  IN  VORTAC 

•3000  •  MOCA 
SHIRT.  OH  FIX 


SHIRT    OH  FIX 
GLOOM.  OH  FIX 


§95  6217   VOR   FEDERAL   AIRWAY   217 

IS   AMENDED   BV   ADDING 


> 


FARMM,  IL  FIX 
BESIE.  IL  FIX 


BESIE.  IL  FIX 
BADGER    Wl  VORTAC 


IS  AMENDED  TO  DELETE 


CHICAGO  0  HARE.  IL  VOR/        TALOR    Wl  FIX 
DME 

•2100  -  MOCA 


2900 


4000 
3000 


3000 


•5000 
3000 


2500 
2700 


•4000 
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MEA 

FROV 

MEA 

§95.6217  VOR  FEDERAL  AIRWAY  217~Cont;nuecl 

§95  6361  VOR  FEDERAL  AIRWAY  361-Cont 

N  BND 

nued 

TALOR,  Wl  fix                             'PETTY.  Wl  FIX 

"7000 

11000 

•7000  •  MCA  PETTY  FIX,  S  BNO 

"1700  •  MOCA 

PETTY    Wl  FIX                            BADGER.  Wl  VORTAC 

2700 

§95  6392  VOR  FEDERAL  AIRWAY  : 
IS  AMENDED  TO  READ  IN  PART 

J92 

§95.6228  VOR  FEDERAL  AIRWAY  228 

IS  AMENDED  TO  READ  IN  PART 

SACRAMENTO   CA  VORTAC      ROZZY.  CA  FIX 
•1600  -  MOCA 

*3000 

MADISON    Wl  VORTAC              *DEBOW    Wl  FIX 

7000 

ROZZY.  CA  FIX                             'HAGAN.  CA  FIX 

4000 

•7000  -  MRA 

•7500  -  MCA  HAGAN  FIX,  N  BND 

DEBOW,  Wl  FIX                          BESIE    IL  FIX 

7000 

HAGAN.  CA  FIX                          "AUDIO,  CA  FIX 

BESlE    IL  FIX                                 FARMM.  IL  FIX 

2500 

N  BND 

S  BND 

•9000  -  MCA  AUDIO  FIX,  NE  BND 

•11000 
"7000 

§95.6263  VOR  FEDERAL  AIRWAY  263 

"3700  -  MOCA 

IS  AMENDED  TO  READ  IN  PART 

AUDIO,  CA  FIX                          CONYO.  CA  FIX 

7000 

ALBUQUERQUE    NM                    'SANTA  PE,  NM  VORTAC 
VORTAC 

9000 

§95.6398  VOR  FEDERAL  AIRWAY 

398 

•1  1600  -  MCA  SANTA  FE  VORTAC,  E  BND 

IS  ADDED  TO  READ 

§95.6265  VOR  FEDERAL  AIRWAY  265 

ABERDEEN.  SD  VOR/DME          WATERTOWN,  SD  VO 

RIAC 

3600 

IS   AMENDED  TO  READ  IN   PART 

WATERTOWN.  SD  VORTAC       REDWOOD  FALLS,  M8 

VORTAC 
•3200  -  MOCA 

1 

*3800 

WESTMINSTER.  MD                   HARRISBURG,  PA  VORTAC 

3400 

REDWOOD  FALLS,  MN                "ALMAY.  MN  FIX 

"3400 

VORTAC 

VORTAC 

•4600  -  MRA 

§95.6331   VOR  FEDERAL  AIRWAY  331 

"2700  •  MOCA 
ALMAY.  MN  FIX                         MEINZ.  MN  FIX 

'3400 

IS  AMENDED  TO  READ  IN  PART 

•2700  -  MOCA 
MEINZ.  MN  FIX                          ROCHESTER,  MN  VOf 

t/ 

3000 

HAZARD.  KY  VOR/DME            NEWCOMBE,  KY  VORTAC 

MOOO 

DME 

•3500  -  MOCA 

ROCHESTER,  MN  VOR/DME      WAUKON.  lA  VORTA 
WAUKON,  lA  VORTAC               LONE  ROCK,  Wl  VOR 

C 

TAC 

3000 
3000 

§95.6339  VOR  FEDERAL  AIRWAY  339 

IS  AMENDED  TO  READ  IN  PART 

§95.6411  VOR  FEDERAL  AIRWAY 

IS  AMENDED  BY   ADDING 

411 

HAZARD,  KY  VOR/DME             TRENT.  KY  FIX 

•4000 

'3500  •  MOCA 

TRENT,  KY  FIX                          FALMOUTH,  KY  VOR/DME 

*300( 

LONE  ROCK,  Wl  VORTAC          WAUKON,  lA  VORTA 

C 

3000 

'2600  ■  MOCA 

WAUKON,  lA  VORTAC               ROCHESTER.  MN  VO 

DME 

il 

3000 

§95.6361  VOR  FEDERAL  AIRWAY  361 

IS  AMENDED  TO  READ  IN  PART 

§95  6420  VOR  FEDERAL  AIRWAY 

IS  AMENDED   BY   ADDING 

420 

fARMINGTON,  NM  VORTAC      VETT5    CO  FIX 

N  BND 

1620C 

'             BRADFORD,  IL  VORTAC              MALTA,  IL  FIX 

*3500 

S  BND 

900( 

'                       *2500  -  MOCA 

VETTS,  CO  fix                          UNLAP.  CO  FIX 

N  BND 

*1620( 

^    !■/    V^    S^                           t    ■     »  ^J    X*  '    T 

J             MALTA,  IL  FIX                            ELGIN,  IL  FIX 

2700 

S  BND 

•llOOl 

i 

•9500  -  MOCA 

UNLAP,  CO  FIX                             SPARS.  CO  FIX 

1620( 

}                         §95  6452  VOR  FEDERAL  AIRWAY 

452 

SPARS    CO  FIX                               LYZZA,  CO  FIX 

IS   AMENDED  TO   READ   IN   PART 

S  BND 

•1620( 

D 

N  BND 

*1300( 

D 

•11500  ■  MOCA 

GALENA,  AK  VORTAC                 HORSI    AK  FIX 

•6000 

LYZZA,  CO  FIX                             MONTROSE.  CO  VOR/DME 

-4500  -  MOCA 

S  BND 

1620 

D 
3 
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FROM                                 ■           TO 

V.tA 

FROM                                           TO 

MEA 

§95.M49  VOt  KOERAL  AJtWAY  Uf 

§95.6494  Ve«  F€D€llAl  AIRWAY  494 

K  AMatOCD  TO  ftUO  IN  ^AIT 

IS  AMfHMD   TO   KUO   iN   PART 

ST   T-OVAS     PA  VOKUC             BADj.     CA   ',  •  i 

MOCkJ  -  MOCA 

•5000 

SACRAMENTO.  CA  VORTAC      RQZZY    CA  FIX 

•3000 

SAj3i     pa   F;X                                  ►-AkRISBURG     PA    ^ORTAC 

3000 

•1600  -MOCA 

R0Z2Y,  CA  FIX                           'HAGAN    CA  FIX 

4000 

•7500  -  MCA  HAGAN  FIX,  N  BND 

§95.6474  vol  FEDERAL  Al«WAV  474 

HAGAN    f A  FIX                            •AUDIO.  CA  FIX 

tS  AMEMOU  TO  RIAD  W  PACT 

S  BND 

••7000 

M  BND 

••11000 

•9000     v,A  A^.c:  rx    Nt  BND 

ST   THOMAS     PA   VQRTAC            NOFMO     PA   HX 

•500C 

••3700  -  MOCA 

•4C'C0  -  MOCA 

NOfNC     PA   F!X                                 PAjCt     PA   i   X 

2800 

§95.6517  VOR  FEDERAL  AIRWAY  517 

§95.MM  vol  FEDERAL  AWWAY  4M 

IS  AMfNWO  TO  «iAD  IN   PART 

K  AMCMDCO  TO  RUD  IN  PAtT 

•CNOXVILLE,  IN  VORTAC            MAUN,  TN  FIX 

4500 

GALtNA     AK   VORTAC                    ChOKK     A«,   f^X 

t'OGC 

MAUN,  TN  FIX                           LONDON,  KY  VORTAC 

5500 

CHOKK     AK  FIX                              TANANA     AK   VOR    OVE 

3>X' 

GALENA     AK   VORTAC                  ROSH    AK  FIX 

ViA  S  ALTER                                 V'A  S  A  ^ER 

•6000 

§95.6531  VOR  FEDERAL  AIRWAY  531 

•4500  •  MOCA 

ROSH,   AK   FIX 

VIA  S  ALTER 
TANANA,   AK  VOR    DME 
REEBA,  AK  fix 

•46C)0  -   MOCA 


TANANA     AK    vCR    DVE 

V'A  S  ALTER 
REEBA  AK  F;X 
GOLLY.   AK   FiX 


1$   AM£NOfD  TO   »IA0   IN   PAST 


3  COO 

4000 

•7000 


CENSE    AK  f;x 

•6000  ■  MOCA 
ELCON,  AK  FIX 


ELCON.  AK  FIX 

■i'.ASA    AK  VOR/DME 


•6500 
5000 


FROM 

§95.7113  JET  ROUTE  NO.   113 

NORTHBROOK     IL  VCRTAC 
§95.7152  JET  ROUTE  NO.   152 

HARRiSBURG,  PA  VORTAC 


TO 

li  AMtNocD  TO  oam 

DUBUQUE    iA  VORTAC 


MtA  VAA 


iSCOO 


IS  AMEMDCD  TO  IttAO  IN  PA«T 

JENNO     -A   MX 


''  500( 
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§95.t003  von  FEDiRAL  AIRWAYS  CHANGEOVER  POINTS 


AIRWAY  SEGMENT 


FROM 


TO 


CHANGEOVER  POINTS 


DISTANCE 


FROM 


V-12 


IS  AWEMED  TO  D£i.ni 


JOHNSTOWN,  PA  VORTAC 


HARRiSBuRG    PA  VORTAC 

i 

V-115 


73 


JOHNSTOWN 


IS  AMEMOEO  TO  DELFE 


WHITESBURG.  KY  VORTAC 


CHARLESTON,  W; 


WHITESBURG 


I 

V-228 


IS  AM&AiO  BY  ADDING 


MADISON.  Wl  VORTAC 


NORTHBROOK,  IL  VORTAC 


56 


A/ADiSON 


§95.8005  JET  ROUTES  CHANGEOVER  POINTS 


AlPWAY   SfGVfNT 


fROM 


CHANGEOVtR  PGiN'S 


JOHNSTOWN,  PA  VORTAC 


TO 


J-152 

IS  AMENDE)  TO  8EA0  IN  PAST 

HARRISBURG    ?A  vORTAC 

I 

J-220 

i 

IS  AhttNOED  TO  OtlETl 


DISTANCE 


FROM 


46 


JOHNSTOWN 


ARMEL.  VA  VORTAC 

|FR  Doc  BT-nriA  Filed  ^-10-37;  8;45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  47 

(T.D.  ATF-257] 

Importation  of  Articles  on  the  United 
States  Munitions  Import  List 

agency:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATP),  Department  of  the 
Treasury. 

ACTION:  Final  rule  (Treasury  decision). 

summary:  This  final  rule  amends 
regulations  in  27  CFR  Part  47  to 
implement  a  provision  in  the  Arms 
Export  Control  Act  of  1976,  Pub.  L.  No. 
94-329  (90  Stat.  744),  22  U.S.C.  2778, 
prohibiting  the  importation  into  the 
United  States  of  military  firearms  or 
ammunition  of  United  States  (U.S.) 
manufacture  which  were  sold  to  a 
foreign  government  under  a  sales 
program  of  the  United  States. 
EFFECTIVE  DATE:  September  11, 1987. 
FOR  FURTHER  INFORMATION  CONTACr. 
Carmen  Alston,  Bureau  of  Alcohol. 
Tobacco  and  Firearms.  1200 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20226.  ATTN:  Firearms  and 
Explosives  Imports  Branch,  Telephone 
No.  (202)  566-7151. 

SUPPLEMENTARY  INFORMATION: 
Background 

In  1958,  section  414  of  the  Mutual 
Security  Act  of  1954  was  amended  to 
impose  a  restriction  on  importation  of 
U.S.  manufactured  military  firearms 
previously  furnished  under  a  foreign 
assistance  program.  In  1976,  section  414 
was  repealed  by  section  38  of  the  Arm? 
Export  Control  Act,  but  the  prohibition 
of  U.S.  manufactured  military  firearms 
furnished  under  a  foreign  assistance 
program  was  re-enacted  as  22  U.S.C. 
2778(b)(1).  At  that  time  Congress 
expanded  the  law  to  also  prohibit  the 
importation  of  U.S.  manufactured 
military  firearms  which  were  furnished 
to  foreign  governments  under  a  sales 
program  of  the  United  States. 

Current  regulations  in  27  CFR  47.57 
prohibit  the  importation  of  firearms  or 
ammunition  which  were  furnished  to 
foreign  governments  under  a  foreign 
assistance  program  such  as  lend-lease 
or  mutual  security  agreements.  Section 
47.57  is  amended  to  make  it  clear  that 
the  prohibition  extends  to  all  foreign 
sales  programs  of  the  United  States. 
Enumeration  of  specific  foreign 
assistance  programs  is  deleted  because 
the  prohibition  applies  to  U.S.  miiitarj' 
firearms  and  ammunition  furnished  to 
foreign  governments  under  any  foreign 


assistance  or  sales  program  of  the 
United  States. 

Administrative  Procedure  Act 

Under  §  47.54.  the  functions  conferred 
under  section  38  of  the  Arms  Export 
Control  Act  of  1976  are  excluded  from 
the  operation  of  Chapter  5 
(Administrative  Procedure]  of  Title  5. 
United  Stales  Code,  with  respect  to  Rule 
Making  and  Adjudicating.  Such 
functions  are  concerned  with  "a  militarj' 
or  foreign  affairs  function  of  the  United 
States."  Accordingly,  this  regulation 
may  be  adopted  without  prior 
publication  of  a  notice  of  proposed 
rulemaking  or  opportunity  for  hearing. 

Drafting  Information 

The  principal  author  of  this  final  rule 
is  Ten  Byers.  Procedures  Branch,  Bureau 
of  Alcohol,  Tobacco  and  Firearms.  (202) 
566-7602. 

Executive  Order  12291 

This  document  is  not  subject  to 
Executive  Order  12291  of  February  17, 
1981  (46  FR  13193  (1981))  because  it 
concerns  a  militarv'  or  foreign  affairs 
function  of  the  United  States. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  pursuant  to 
3507  of  the  Paperwork  Reduction  Act  of 
1980  (OMB  Control  No,  1512-0017). 

Regulatory  Flexibility  Act 

Because  a  notice  of  proposed 
rulemaking  is  not  required  for  this  final 
rule  under  5  U.S.C.  553(b).  the  provisions 
of  the  Regulator}'  Flexibility  Act  (Pub.  L 
96-354,  94  Stat.  1165,  5  U.S.C.  601  et  seq.) 
relating  to  the  preparation  of  a 
regulatory  flexibility  analysis  are  not 
applicable  to  this  final  rule. 

List  of  Subjects  in  27  CFR  Part  47 

Administrative  practice  and 
procedures.  Arms  control,  Arms  and 
munitions,  Authority  delegations, 
Customs  duties  and  inspection.  Imports. 
Penalties,  Reporting  requirements. 

PART  47— {AMENDED] 

-Authority  and  Issuance 

Paragraph  1,  The  authority  citation  for 

Part  47  continues  to  read  as  follows: 

.Authority:  22  U.S.C.  2778:  44  U.S.C.  3504(h). 

Par.  2.  Section  47.57  is  revised  to  read 

as  follows: 

^  47.57    U.S.  military  firearms  or 
ammunition. 

(a)  Notwithstanding  any  other 
provision  of  this  part  or  of  27  CFR  Part 


178,  no  military  firearms  or  ammunition 
of  U.S.  manufacture  may  be  imported  for 
sale  in  the  United  States  (other  than  for 
the  Armed  Forces  of  the  United  States 
and  its  allies  or  for  any  State  or  local 
law  enforcement  agency)  if  such  articles 
were  furnished  to  foreign  governments 
under  a  foreign  assistance  or  sales 
program  of  the  United  States. 

(b)  The  above  restriction  co\ers 
firearms  which  are  advanced  in  value  or 
improved  in  condition  in  a  foreign 
country-,  but  it  does  not  include  those 
which  ha\e  been  so  substantially 
transforrried  as  to  become,  m  effect, 
articles  of  foreign  manufacture 

(c)  A  person  desiring  to  import 
military  firearms  and  ammunition  which 
were  manufactured  in  the  United  States 
must  certify  that  the  importation  of  such 
firearms  or  ammunition  is  not  prohibited 
by  the  provisions  of  paragraph  (a)  of  this 
section.  The  certification  statement  must 
be  accompanied  by  documentary' 
information  on  the  original  foreign 
source  of  the  firearms  or  ammunition. 

(Approved  by  the  Off.ce  of  .Management  and 
Budget  under  control  number  1512-0017] 

Signed:  September  1,  1987. 
W.T.  Drake, 
Acting  Director. 

Approved:  September  2.  1987. 
Francis  A.  Keating  II, 

Assistant  Secretary  (Enforcement). 

(FK  Doc  87-20782  Filed  9-10-87:  8:45  am) 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1952 

[Docket  No.  T-021) 

Nevada  State  Plan;  Approval  of 
Revised  Compliance  Staffing 
Benchmarks 

AGENCY:  Department  of  Labor. 
Occ',.;pational  Safety  and  Health 
Administration  (OSHA). 

ACTION:  Approval  of  revised  compliance 
staffing  benchmarks 

SUMMARY:  This  document  amends 
Subpart  W  of  29  CFR  Part  1952  to  reflect 
the  Assistant  Secretary's  decision  to 
approve  revised  compliance  staffing 
requirements  for  the  .Nevada  State  plan, 
EFFECTIVE  DATE:  October  13.  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jdrr.es  Foster,  Director.  Office  of 
Information  and  Consumer  Affairs, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
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Labor,  Ruum  \-3647,  2(X)  Constitution 
Avenue  NW.,  Washington,  DC  20210. 
Tflephone:  (202)  523-8148. 
SUPPLEMENTARY  INFORMATION: 
Background 

Section  18  of  the  Occupational  Safety 
and  Health  Act  of  1970  (the  "Act",  29 
U.S.C.  651  et  seq.)  provides  that  States 
which  desire  to  assume  responsibility 
for  the  development  and  enforcement  of 
occupational  safety  and  health 
standards  may  do  so  by  submitting,  and 
obtaining  Federal  approval  of.  a  State 
plan.  Section  18(c)  of  the  Act  sets  forth 
the  statutory  criteria  for  plan  approval 
and  among  these  cnteria  is  the 
requirement  that  the  State's  plan 
provide  satisfactory  assurances  that  the 
State  agency  or  agencies  responsible  for 
implementing  the  plan  have  "'  *  *  the 
cjualified  personnel  necessary  for  the 
enforcement  of  *  *  *  standards,"  29 
U.SC.  667(c)(4). 

A  1976  decision  of  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia  and 
the  resultant  implementing  order  issued 
by  the  U.S.  District  Court  for  the  District 
of  Columbia  (AFL-CIO  v.  Marshall,  C.A. 
No.  74-406)  interpreted  this  provision  of 
the  Act  to  require  States  operating 
approved  State  plans  to  have  sufficient 
compliance  personnel  necessary  to 
assure  a  "fully  effective"  enforcement 
effort.  The  .Assistant  Secretary  of  Labor 
for  Occupational  Safety  and  Health 
(.Assistant  Secretary)  was  directed  to 
establish  "fully  effective"  compliance 
levels,  or  benchmarks,  for  each  State 
Plan. 

In  1980,  OSHA  issued  a  Report  to  the 
Court  containing  these  benchmarks  and 
establishing  the  compliance  staffing 
requirements  for  the  Nevada  State  plan, 
among  others.  Attainment  of  the  1980 
benchmark  levels  or  subsequent 
revision  thereto  is  a  prerequisite  for 
State  plan  final  approval  consideration 
under  section  18(e)  of  the  .Act. 

Both  the  1978  Court  Order  and  the 
1980  Report  to  the  Court  explicitly 
contemplated  subsequent  revision  to  the 
benchmarks  in  light  of  more  current 
data,  including  State-specific 
information,  and  other  relevant 
considerations.  In  August  1983,  OSHA, 
together  with  State  plan  representatives, 
initiated  a  comprehensive  review  and 
revision  of  the  1980  benchmarks.  The 
State  of  Nevada  participated  in  this 
benchmark  revision  process,  which 
resulted  in  a  methodology  whereby  a 
State  could  submit  data  that  would 
lustify  revision  of  its  1980  benchmarks. 
In  July  1986,  Nevada  proposed  to  the 
Assistant  Secretary  revised  compliance 
staffing  levels  for  a  "fully  effective" 
program  responsive  to  the  occupational 


safety  and  health  needs  of  the  State.  (A 
complete  discussion  of  both  the  1980 
benchmarks  and  the  benchmark  revision 
process  is  set  forth  in  the  June  13, 1985 
Federal  Register  (50  FR  24884)  on  the 
Kentucky  occupational  safety  and 
health  plan.) 

Benchmarks  for  Nevada 

in  1930.  OSHA  submitted  a  report  to 
the  Court  containing  the  benchmarks 
and  requiring  Nevada  to  allocate  7 
safety  compliance  officers  and  9 
industrial  hygienists.  Pursuant  to  the 
initiative  begun  in  August  1983  by  the 
State  plan  designees  as  a  group,  and  in 
accord  with  the  formula  and  general 
principles  established  by  that  group  for 
individual  State  revision  of  benchmarks, 
Nevada  reassessed  the  staffing 
necessary  for  a  "fully  effective" 
occupational  safety  and  health  program 
in  the  State. 

In  July  1986,  Nevada,  in  conjunction 
with  OSHA,  completed  a  review  of  the 
components  and  requirements  of  the 
1980  compliance  staffing  benchmarks 
established  for  the  State.  This 
reassessment  resulted  in  proposals  to 
OSHA  of  revised  compliance  staffing 
benchmarks  of  11  safety  and  5  health 
compliance  officers  for  the  State  of 
Nevada. 

History  of  the  Present  Proceedings 

On  March  23, 1987,  the  Occupational 
Safety  and  Health  Administration 
published  notice  in  the  Federal  Register 
of  its  proposal  to  approve  revised 
compliance  staffing  benchmarks  for 
Nevada  (52  FR  9185).  A  detailed 
description  of  the  methodology  and 
State-specific  information  used  to 
develop  the  revised  compliance  staffing 
levels  for  Nevada  was  included  in  the 
notice.  In  addition,  OSHA  submitted,  as 
a  part  of  the  record,  detailed 
submissions  containing  both  narrative 
explanation  and  supporting  data  for 
Nevada's  proposed  revised  benchmarks 
(Docket  No.  T-021).  A  summary  of  the 
benchmark  revision  process  is  set  forth 
in  the  January  16, 1985,  Federal  Register 
notice  concerning  the  Wyoming  State 
plan  (50  FR  24G1).  An  informational 
record  was  established  in  a  separate 
docket  (Docket  No.  T-018)  and 
contained  background  information 
relevant  to  the  benchmark  issue  in 
general  and  the  current  benchmark 
revision  process. 

To  assist  and  encourage  public 
participation  in  the  benchmark  revision 
process,  a  copy  of  Nevada's  complete 
record  was  maintained  in  the  OSHA 
Docket  Office  in  Washington,  DC. 
Copies  of  Nevada's  record  were  also 
maintained  in  the  OSHA  Region  IX 
office  in  San  Francisco,  California,  and 


in  the  office  of  the  Nevada  Department 
of  Industrial  Relations.  Division  of 
Occupational  Safety  and  Health,  in 
Carson  City. 

The  March  23  proposal  invited 
interested  persons  to  submit,  by  April 
30, 1987,  written  comments  and  views 
regarding  whether  Nevada's  proposed 
revised  compliance  staffing  levels 
should  be  approved.  No  comments  were 
received  regarding  Nevada's  proposed 
benchmarks. 

Decision 

OSHA  has  carefully  reviewed  the 
record  developed  during  the  above 
described  proceedings.  In  light  of  all  the 
facts  presented  on  the  record,  including 
the  absence  of  any  objections  from 
interested  parties,  the  Assistant 
Secretary  has  determined  that  the 
revised  compliance  staffing  levels 
proposed  for  Nevada  meet  the 
requirements  of  the  1978  Court  Order  in 
AFL-CIO  v.  Marshall  in  providing  the 
number  of  safety  and  health  compliance 
officers  for  a  "fully  effective" 
enforcement  program.  Therefore,  the 
revised  compliance  staffing  of  11  safety 
and  5  health  for  Nevada  are  approved. 

Effect  of  Decision 

The  approval  of  the  revised  staffing 
levels  for  Nevada,  set  forth  elsewhere  in 
this  notice,  establishes  the  requirement 
for  a  sufficient  number  of  adequately 
trained  and  qualified  compliance 
personnel  as  set  forth  in  section  18(c)  of 
the  Act  and  29  CFR  1902.37(b)(1).  These 
benchmarks  are  established  pursuant  to 
the  1978  Court  Order  in  AFL-CIO  v. 
Marshall  and  define  the  compliance 
staffing  levels  necessary  for  "fully 
effective"  enforcement  programs  in 
Nevada.  The  allocation  of  sufficient 
staffing  to  meet  benchmarks  is  one  of 
the  conditions  necessary  for  States  to 
receive  an  18(e)  determination  (final 
State  plan  approval)  with  its  resultant 
relinquishment  of  concurrent  Federal 
enforcement  jurisdiction. 

Explanation  of  Changes  to  29  CFR  Fart 
1952  I 

29  CFR  Part  1952  contains,  for  each 
State  having  an  approved  plan,  a 
subpart  generally  describing  the  plan 
and  setting  forth  the  Federal  approval 
status  of  the  plan.  This  notice  makes 
several  changes  to  Subpart  W  to  reflect 
the  approval  of  Nevada's  revised 
compliance  staffing  benchmarks,  as  well 
as  to  reflect  minor  editorial 
modifications  to  the  structure  of  the 
Subpart. 

A  new  §  1952.293,  Compliance  staffing 
benchmarks,  has  been  added  to  Subpart 


UM  I 


Federal  Register  /  Vol.  52,  No.  176  /  Friday.  September  11.  1987  /  Rules  and  Resulations        34353 


W  to  reflect  the  approval  of  the  revised 
benchmarks  for  Nevada. 

While  most  of  the  existing  Subparts 
have  been  retained,  paragraphs  within 
the  subpart  have  been  rearranged  and 
renum.bered  so  that  the  major  steps  in 
the  development  of  the  plan  (initial 
approval,  developmental  steps  and 
certification  of  completion  of 
developmental  steps)  are  set  forth  in 
chronological  order. 

Related  editorial  changes  to  the 
subparts  include  modification  of  the 
heading  of  §  1952.290  to  clearly  identify 
the  initial  plan  approval  of  Nevada.  The 
addresses  of  locations  where  State  plan 
documents  may  be  inspected  have  been 
updated  and  are  found  at  §  1952.296, 

Regulalorj'  Flexibility  Act 

OSHA  certifies,  pursuant  to  the 
Regulatory  Act  of  1980  |5  U.S.C.  601,  et 
seq.).  that  this  rulemaking  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Approval  of  the  revised  compliance 
staffing  levels  for  Nevada  will  not  place 
small  employers  in  the  State  under  any 
new  or  different  requiremients  nor  would 
any  additional  burden  be  placed  upon 
the  State  government  beyond  the 
responsibilities  already  assumed  as  part 
of  the  approved  plan. 

List  of  Subjects  in  29  CFR  Part  1952 

Intergovernmental  relations.  Law 
enforcement.  Occupational  safety  and 
health. 

(Sec.  18.  84  Stat.  1608  (29  (U.S.C.  667);  29  CFR 
Part  1902.  Secretarv  of  Labor's  Order  No.  9- 
83  (48  re  35736)1 

Signed  at  Washington.  DC,  this  2nd  day  of 

September.  1987. 

John  A.  Pendergrass, 
Assistant  Secretary. 

PART  1952— (AMENDED) 

Accordingly.  Subpart  W  of  29  CFR 
Part  1952  is  hereby  amended  as  follows: 

Subpart  W— Nevada 

1.  The  authority  citation  for  Part  1952 
continues  to  read: 

Authority:  Sec  18.  84  Stat.  1608  (29  U.S.C. 
667);  29  CFR  Part  1902.  Secretarv  of  Labor's 
Order  No,  9-83  (48  FR  35736). 

2.  Section  1952.290  is  amended  by 
revising  the  heading  to  read: 

§  1952.290     Description  of  the  plan  as 
initially  approved. 

§1952.295    [Removed] 

3.  Section  1952.295  is  removed. 

§  1952.292    [Redesignated  as  §  1952.2951 

4.  Section  1952.292  is  redesignated  as 
§  1952.205. 


§1952.292    [Redesignated  from 
§  1952.294) 

§1952.294    (Reserved] 

5.  Section  1952  294  is  redesignated  as 
§  1952.292  and  a  new  §  1952.294  is 
added  and  reserved. 

6.  Section  1952.291  is  redesignated  as 
§  1952.296  and  revised  to  read  as 
follows: 

§1952.296     Where  the  plan  may  be 
inspected. 

A  copy  of  the  principal  documents 
comprising  the  plan  may  be  inspected 
and  copied  during  normal  business 
hours  at  the  following  locations:  Office 
of  State  Programs.  Occupational  Safety 
and  Health  Administration.  U.S. 
Department  of  Labor,  20<1  Constitution 
Avenue,  .NW..  Room  .N3700. 
Washington.  DC  20210:  Regional 
Administrator,  Occupational  Safety  and 
Health  Administration.  U.S.  Departm.ent 
of  Labor.  11249  Federal  Building.  450 
Golden  Gate  .Avenue.  San  Francisco. 
California  94102:  and  Nevada 
Department  of  Industrial  Relations, 
Division  of  Occupational  Safety  and 
Health.  Capitol  Complex.  1370  South 
Curry  Street,  Carson  City,  Nevada 
89710. 

§  1952.291     (Redesignated  from 
§  1952.293) 

7.  Section  1952.293  is  redesignated  as 
§  1952.291  and  a  new  §  1952.293  is 
added  to  read  as  follows: 

§  1952.293     Compliance  staffing 
benchmarks. 

Under  the  terms  of  the  1978  Court 
Order  in  AFL-CIO  v,  Marshall 
compliance  staffing  levels  (benchmarks) 
necessary  for  a  "fully  effective" 
enforcement  program  were  required  to 
be  established  for  each  Slate  operating 
an  approved  State  plan.  In  July  1986 
Nevada,  in  conjunction  with  OSH.A, 
completed  a  reassessment  of  the  levels 
initially  established  in  1980  and 
proposed  revised  compliance  staffing 
benchmarks  of  11  safety  and  5  health 
compliance  officers.  After  opportunity 
for  public  comment  and  service  on  the 
AFL-CIO.  the  Assistant  Secretary 
approved  these  revised  staffing 
requirements  on  September  2, 1987. 

|FR  Doc.  87-20684  Filed  9-10-B7;  8:45  am] 
BILLING  CODE  46i(>-S*-M 


ACTION:  Final  rule. 


LIBRARY  OF  CONGRESS 
36  CFR  Part  701 

Procedures  and  Services;  Contracting 
Officers 

AGENCY:  Library  of  Congress. 


summary:  The  Library  of  Congress  is 
amending  its  regulations  by  updating  the 
list  of  officers  authorized  to  contract  for 
materials  and  services.  The  revised  list 
is  intended  to  provide  information  of 
interest  to  the  public  and  other  parties  in 
dealing  with  the  Library  of  Congress. 

EFFECTIVE  DATE:  Septe,mber  11.  1987 

FOR  FURTHER  INFORMATION  CONTACT: 

Howard  Blancheri,  Executive  Officer. 
Management  Services  Department  (202- 
287-5560). 

SUPPLEMENTARY  INFORMA-nON: 

List  of  Subjects  in  36  CFR  Part  "01 

Libraries. 

For  reasons  set  out  in  the  preamble. 
Chapter  VII.  Title  36  of  the  Code  of 
Federal  Regulations  is  amended  as 

shown; 

PART  701— [AMENDED] 

1.  The  authority  citation  for  Part  701 
continues  to  read  as  follows: 

Authority:  Sec.  1,  29  Stat.  544.  546  (2  U.S.C, 

136), 

2.  Section  701.34  is  revised  to  read  as 
follows: 

§701.34    Contracting  officers. 

Incumbents  of  the  fuilowmg  positions 
are  authorized  to  contract  for  materials 
and  services  on  behalf  of  the  Library  of 
Congress  and  to  execute  contracts  in  the 
areas  as  specified  below  The  Librarian 
of  Congress  may  further  delegate 
contracting  autliority  in  specific 
situations. 


Libraty  officers 


Area  of  contracting  autr<onty 


The  Librarian  of  Congress     .. 

The  I3eputy  Librarian  o(  Con- 
gress 

The  Assoctale  Ubranan  o* 
Congress 

Associate  Libranan  lor  Man- 
agement 

Director.  Cortgressional  Re- 
search Service  (CHS) 


Assistant    Libranan    lor    Re- 
search Services 


[Director.  Ubrary  Environment 

Resources  Otfice 
Director      AcQUJSrtions     an<3 

Overseas  Operations, 

Processing  Sennces^ 
Director,  National  Library  tor 

the    Biino    ana    PtiysicaHy 

Handicappea. 

Director  o!  Publishing  


All  areas. 
All  areas. 


All  areas. 


Chief.      Procurement      arvj 

Supply  Onnson 
Chiel    and    Assistant    Chief, 
Order  l>vision 


All  areas  except  materials  tor 
the  Ubrary's  collections. 

Agreemerns  to  procure  en- 
perts  or  coosaitar>ts  (in- 
ciodirig  stenographic  re- 
ponersi  pursuant  to  2 
use   i66<hM2) 

PertormarK*  tees  tor  read- 
ings, lectures,  dramatic 
lees,  ana  the  Council  o( 
Scholars 

Rental /space  agreements 
witr  Government  agerioes. 

Agreements  tor  bibliographic 


Collection  malerials  lor  the 
Ubrary's  tmno  ana  pnw 
cally  hahdicappe<)  pro- 
gram 

Agreemer>ts  directly  reraied 
to  publKations  ot  the  Pub- 
lishiog  Ot»>-re 

Al  areas  e>cept  rnaienals  for 
Vie  Library  s  coOections 

PurcTiased  materials  for  the 
Library  s  collections. 
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LDfd^  Ot^KefS 


Area  o(  contracting  autnonty 


Chiel    and    Assistant    Chief, 
EIC^3^<)e  and  Gift  Ov'Ston 


Cht«t,  F.nar<ia!  Management 
OMice   ano  3i.d<jei  OHcef 


C^lel.  Manuscript  Division 
Civet.  Wus*c  Dvvt&joo 

Exhitxts  Otticw  _... 

Stall   Tralnir>g  and   DeveJop- 

nwnl  Oticw 


Agreemens  nvotving  all  non- 
purcnase  malenais  tor  the 
Litxary  s  co*tecttons  lex- 
cnar>qes.  gilts,  deposits, 
and  so  tonri) 

Interagency  agreerr>ents.  erv 
tertainmert  pertornianca 
01  services  by  ttie  Library 
ar>d  mterdepanmental 

cl\arges. 

Ay.-£€rrents  involving  ttie  Li- 
txarv  s  literature  programs 
(r^^naporopriated  furxjs) 

Agreements  involving  tt^e  Lh 
brary's  music  programs 
(nonappfoprialed  furosi 

Agreements  involving  loar>s 
o<  exhrtxts 

Tranng  agreements  wnh 
educational  irisMutions. 


Glen  .\.  Zimmerman, 

Associate  Librarian  for  Management,  Library 
of  Congress. 

[FR  Doc.  87-20988  Filed  9-10-87;  8:45  am) 

BIL1.ING  CODE    1410-01-M 


PENNSYLVANIA  AVENUE 
DEVELOPMENT  CORPORATION 

36CFR  Part  903 

Privacy  Act  Update;  Disclosure  of 
Personal  Information  During  Litigation 

agency:  Pennsylvania  Avenue 

n.  -.eiopment  Corporation  [PADC). 
ACTION:  Interim  rule. 

summary:  This  rule  provides  guidelines 
governing  the  routine  use  of  records 
contained  in  PADC  records  systems  for 
ihsclosure  to  the  Department  of  Justice 
dnd  to  P,-\DC  during  the  course  of 
litigLition.  It  IS  intended  to  maive 
nonconsensudl  disclosure  of  personal 
information,  routmely  used  in  litigation, 
.iiore  consistent  with  the  requirements 
of  the  Pnvacy  Act.  Recent  court 
detisions  require  that  routine  uses  of 
rerords  m  Government  Record  Systems 
be  narrow  in  scope  and  protect  against 
unbridled  discretion  in  allowing 
disclosures  as  a  routine  use.  The  rule 
sets  forth  the  specific  routine  uses  that 
support  disclosure  of  Privacy  Act 
records  to  the  Department  of  Justice  and 
for  P.ADC  disclosure  in  litigation.  The 
rule  conforms  to  Office  of  Management 
and  Budget  memorandum  of  Privacy  Act 
Guidance — dated  May  24,  1985. 
EFFECTIVE  DATE:  October  13,  198:' 

FOR  FURTHER  INFORMATION  CONTACT: 

Talbot  J.  Nicholas  li,  .'Attorney. 
Pennsylvania  Avenue  Development 
Corporation,  (202)  724-9088. 

SUPPLEMENTARY  INFORMATION:  PADC 

published  this  rule  for  comment  on 
.\ovember  4,  1985  (,50  FR  45841).  No 
co:nmen's  were  received. 


The  Privacy  Act  of  1974  requires 
Government  egencies  to  obtain  the 
written  consent  of  record  subjects 
before  disclosing  personal  information 
from  an  agency  systems  of  records.  The 
Act  provides  twelve  specific  exceptions 
to  this  requirement.  One  of  the 
enumerated  exceptions  provides  for  the 
nonconsensual  disclosure  of  records  for 
"routine  uses"  of  the  data  collected. 

In  the  context  of  litigation,  the 
government  generally  initiates 
disclosures  of  personal  information  as 
routine  use  exceptions.  A  1984  federal 
court  decision  held  that  such  routine 
uses  must  be  narrowly  drawn  to 
preclude  the  government  from 
disclosing,  as  a  routine  use,  personal 
and  embarrassing  information  about  an 
individual  in  retaliation  for  suit  being 
brought  against  it.  Such  routine  use  by 
the  government  could  discourage 
meritorious  claims  from  being  filed  by 
aggrieved  parties. 

The  Office  of  Management  and  Budget 
(0MB)  has  selectively  reviewed  existing 
routine  uses  for  disclosures  in  support  of 
litigation  and  has  found  that  such  uses 
could  be  for  purposes  that  are 
inconsistent  with  the  intent  of  the 
Privacy  Act, 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (Pub,  L.  96- 
354.  5  U.S.C.  601  et  seq.].  I  hereby  certify 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
final  rule  does  not  constitute  a  "major 
rule"  under  Executive  Order  12291. 

List  of  Subjects  in  36  CFR  Part  903 

Privacy. 

For  the  reasons  set  out  in  the 
preamble,  Part  903  of  Chapter  IX  of  Title 
36  of  the  Code  of  Federal  Regulations  is 
amended  as  follows. 

PART  903— [AMENDED] 

1.  Authority  citation  for  Part  903  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  552a:  40  U.S  C.  870. 

§§  903.1 1  and  903.12     [Redesignated  as 
903.12  and  903.13  respectlvelyl 

2.  Sections  903.11  and  903.12  are 
redesignated  as  §§903.12  and  903.13 
respectively.  A  new  §  903.11  is  added  to 
read  as  follows: 

§  903. 1 1     Routine  uses  of  records 
maintained  In  ttie  system  of  records. 

(a)  It  shall  be  a  routine  use  of  the 
records  in  this  system  of  records  to 
disclose  them  to  the  Department  of 
Justice  when: 

(1)  The  Corporation,  or  any 
component  thereof:  or 

(2)  Any  employee  of  the  Corporation 
in  his  or  her  official  capacity;  or 


UM  I 


(3)  Any  employee  of  the  Corporation 
in  his  or  her  individual  capacity  where 
the  Department  of  justice  has  agreed  to 
represent  the  employee;  or 

(4)  The  United  States,  where  the 
Corporation  determines  that  litigation  is 
likely  to  affect  the  Corpcation  cr  any  of 
its  components,  is  a  party  to  litigation  or 
an  interest  in  such  litigation,  and  the  use 
of  such  records  by  the  Department  of 
Justice  is  deemed  by  the  Corporation  to 
be  relevant  and  necessary  to  the 
litigation,  provided,  however,  that  in 
each  case,  the  Corporation  determines 
that  disclosure  of  the  records  to  the 
Department  of  justice  is  a  use  of  the 
information  contained  in  the  records 
that  is  compatible  with  the  purpose  for 
which  the  records  were  collected. 

(b)  It  shall  be  a  routine  use  of  records 
maintained  by  the  Corporation  to 
disclose  them  in  a  proceeding  before  a 
court  or  adjudicative  body  before  which 
the  Corporation  is  authorized  to  appear, 
when: 

(1)  The  Corporation,  or  any 
component  thereof:  or 

(2)  Any  employee  of  the  Corporation 
is  his  or  her  individual  capacity; 

(3)  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  employee:  or 

(4)  The  United  States,  where  the 
Corporation  determines  that  litigation  is 
likely  to  affect  the  Corporation  or  any  of 
its  components  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation  and  the 
Corporation  determines  that  use  of  such 
records  is  relevant  and  necessary  to  the 
litigation,  provided,  however,  that,  in 
each  case,  the  Corporation  determines 
that  disclosure  of  the  records  to  the 
Department  of  Justice  is  a  use  of  the 
information  contained  in  the  records 
that  is  compatible  with  the  purpose  for 
which  the  records  were  collected. 

•         *         •         *         * 

Date:  September  4, 1987. 
M.J.  Brodie, 

Executive  Director. 

(FR  Doc.  87-20991  Filed  9-10-87;  2:52  pmj 

BILLING  CODE  7630-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

lFRL-3256-1] 

North  Carolina  Emissions  Trading 
Regulation  ■ 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
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action:  .Motice  of  deficiency  regarding 
Stdte  rules. 

summary:  On  December  4. 1986  (.51  FR 
43814),  EPA  published  its  revised 
E.mission  Trading  Policy  (FTP).  The 
policy  states  thdt  existing  state  generic 
bubble  rules  should  be  reviewed. 
Notices  should  then  be  published 
identifying  any  deficiencies  and  the 
means  to  correct  them.  That  is  the 
purpose  of  this  notice.  This  notice 
informs  the  State  of  North  Carolina  and 
the  public  of  the  needed  revisions  to  the 
State's  generic  bubble  rules,  15  NCAC 
20.0501(0  and  15  NCAC  2H.0603tg](2), 
The  notice  indicates  the  means  to 
correct  the  deficiencies  and  a  timetable 
for  the  accomplishment  of  this. 
ADDRESSES:  Copies  of  the  State's  bubble 
rule  and  the  FTP  are  available  for 
review  during  normal  business  hours  at 
the  following  locations: 
Air  Quality  Section,  Division  of 
Environmental  Management,  North 
Carolina  Department  of  Natural 
Resources  and  Community 
Development.  Archdale  Building,  512 
North  Salisbury  Street,  Raleigh,  North 
Carolina  27611. 
.Air  Programs  Branch.  Region  IV,  U.S. 
Environmental  Protection  Agency.  345 
Courtland  Street.  NE.,  Atlanta, 
Georgia  30365. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bob  Peddicord  of  the  Region  IV  EPA  Air 
Programs  Branch  at  the  above  address 
and  the  following  phone:  (404)  347-2864, 
or  (FTS)  257-2864. 

SUPPLEMENTARY  INFORMATION:  EPA's 
revised  ETP  was  published  on 
December  4, 1986  (51  FR  43814).  The 
policy  indicates  that  existing  state 
generic  bubble  rules  should  be 
rev  iewed.  Notices  should  be  published 
identifying  any  deficiencies  and  a 
means  to  correct  them.  This  notice 
serves  that  purpose  for  the  State  of 
North  Carolina's  bubble  rule,  set  forth  in 
the  state  regulations  at  15  NCAC 
2D.0501(f)  and  15  NCAC  2H.0603(g)  (1) 
and  (2). 

North  Carolina's  bubble  rule  is  split 
into  two  parts.  A  portion  of  the  rule  is  in 
section  2D.0501(f).  This  section  contains 
the  requiremients  that  all  bubbles  in  the 
State  must  meet.  It  outlines  what  types 
of  facilities  are  allowed  to  bubble  and 
what  those  facilities  must  do  in  order  to 
bubble.  All  sources  wishing  to  bubble 
must  get  a  perm.it  to  do  so. 

The  bubble  permit  requirements  are 
contained  in  section  2H.0603(g)  (1)  and 
(2).  In  2H.0603lg)(l)  the  requirements  for 
all  bubble  permits  are  laid  out,  including 


a  stipulation  that  the  permits  must 
become  part  of  the  SIP.  That  means  they 
mast  be  submitted  to  EPA  for  approval. 
Regulation  2H.0603(g)(2)  allows  an 
exception  to  the  EPA  review 
requirement.  If  a  bubble  only  affects 
VOCs  and  the  source(s)  involved  in  the 
trade  voluntarily  allow  the  rule  to  be 
federally  enforceable,  the  bubble  does 
not  have  to  go  to  EPA  for  review.  This 
gives  the  State  generic  authority  for 
VOC  bubbles. 

North  Carolina's  bubble  rule  was 
originally  approved  by  EPA  on  )uly  26. 
1982  (47  FR  32118).  There  have  been 
several  amendments  to  the  rule  since 
that  time.  EPA  is  currently  acting  on  a 
proposed  change  to  2D.0501{f).  and  that 
action  will  appear  in  another  notice. 
This  notice,  however,  will  only  focus  on 
the  needed  revisions  to  the  current 
federally  approved  generic  bubble  rule. 

Since  2D. 0501(f)  is  part  of  the  generic 
rule  along  with  2H.0603(g)(2).  both  were 
reviewed  for  completeness.  The 
following  paragraphs  outline  the 
requirem.ents  that  North  Carolina  needs 
to  adopt  from  the  ETP. 

In  order  to  bubble  any  source,  the 
reduction  of  emissions  from  one  of  the 
sources  must  be  a  reduction  not  covered 
by  any  other  regulations.  To  ensure  this. 
baselines  must  be  set.  North  Carolina's 
rule  has  no  methods  for  setting 
baselines.  According  to  the  E'TP, 
baseline  emissions  for  any  source  are 
the  product  of  three  factors — emission 
rate,  capacity  utilization,  and  hours  of 
operation.  In  attainment  areas  (the  only 
areas  in  which  bubbles  are  currently 
allowed  by  the  State)  the  lower  of  the 
actual  or  allowable  values  for  all  three 
baseline  factors  must  be  used  (51  FR 
43838,  col.  1).  North  Carolina's  rule  does 
not  specify  this  and  needs  to  do  so. 

North  Carolina  needs  to  incorporate 
visibility  and  PSD  increment  protection 
into  their  State  regulations.  No  trades, 
including  generic  trades,  can  interfere 
with  timely  attainment  and  maintenance 
of  ambient  air  quality  standards,  or 
jeopardize  PSD  increments  or  visibility 
(51  FR  43850  col.  2). 

It  is  stated  in  the  ETP  that  the 
reduction  of  emissions  by  one  of  the 
sources  involved  in  a  bubble  must  have 
four  characteristics.  The  reduction  must 
be  quantifiable,  surplus,  enforceable, 
and  permanent.  These  are  further 
defined  by  the  ETP  and  should  be 
incorporated  by  North  Carolina  to 
insure  bubble  reductions  are  legitimate 
(51  FR  43831.  col.  3). 

North  Carolina's  rule  also  lacks 
adequate  notification  procedures.  The 
new  ETP  requires  that  the  State  provide 


EPA  with  all  the  pertinent  documents  by 
the  first  day  of  the  comment  period. 
North  Carolina  is  also  required  to 
provide  to  the  EPA  regional  office  two 
copies  of  any  emission  trades  approved 
under  generic  rules  immediately  after 
their  issuance  (51  FR  43854,  col.  2).  The 
State  is  also  required  to  notify  the 
relevant  Federal  Land  Manager  if  an 
emissions  trade  will  fake  place  within 
100  km  of  a  PSD  Class  I  area  (51  FR 
43854,  col.  1). 

Regarding  the  generic  authority  that 
the  State  has  for  VOC  bubbles  only, 
there  are  several  specific  requirements 
to  be  added  (51  FR  43850,  col  3).  Generic 
VOC  trading  rules  must  require  that 
surface  coating  emissions  be  calculated 
on  a  solids-applied  basis.  The  rule 
should  also  specify  the  maximum  time 
period  over  which  emissions  may  be 
averaged  in  an  acceptable  compliance 
demonstration.  For  VOC,  that  averaging 
time  should  not  exceed  24  hours  unless 
the  rule  is  modified  to  contain  language 
approved  by  EPA  that  expressly  allows 
a  longer  averaging  period  (51  FR  43851, 
col.  1  and  Appendix  D,  51  FR  43857.  col. 

One  of  the  general  principles  for  the 
evaluation  of  generic  rules  is  that  the 
rule  be  replicable.  That  is.  two  decision- 
makers applying  the  rule  to  a  given 
trade  would  reach  the  same  conclusion 
(51  FR  43850.  col.  3).  As  a  result  of  the 
discrepancies  outlined  above  it  is 
unclear  whether  the  "replicable" 
requirement  can  be  met. 

To  date,  only  one  bubble  has  been 
issued  by  the  State.  This  review  of  the 
generic  rule  and  the  subsequent  revision 
to  it  will  have  no  effect  on  that 
previously  issued  bubble. 

The  discrepancies  between  the  ETP 
and  North  Carolina's  rule  must  be 
resolved.  North  Carolina  must,  within 
nine  months  of  the  publication  of  this 
notice,  submit  to  EPA  the  changes 
necessary  to  bring  its  bubble  rule  into 
compliance  with  all  the  conditions  of  the 
ETP. 

If  the  State  fails  to  submit  the  changes 
in  the  prescribed  time,  EPA  may  either 
withdraw  its  original  approval  of  the 
regulation  or  issue  a  notice  of  SIP 
deficiency. 

Authority:  42  U.S.C.  7401-7642. 

Dated:  July  28, 1987, 
Lee  A.  DeHihns  III, 
Acting  Regional  Administrator. 
[FR  Doc.  87-20299  Filed  9-10-87:  8:45  am| 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  203,  209  and  252 

Department  of  Defense  Federal 
Acquisition  Regulation  Supplement; 
Implementation  of  Recommendations 
Made  by  the  President's  Blue  Ribbon 
Commission  on  Defense  Management 

AGENCV:  Department  of  Defense  (DoD). 
action:  Final  rule. 

SUMMARY:  The  Defense  Acquisition 

Rt-auldtorv  Council  has  amended  the 
Delense  Federal  Acquisition  Regulation 
Supplement,  Subparts  203.70,  209.4,  and 
252.2  to  implement  certain 
recommendations  m.ade  by  the 
President's  Blue  Ri'Dbon  Commission  on 
Defense  Man.ngement.  The  final  rule 
adopts  a  policy  which  prom.otes  rather 
than  mandates  the  establishment  of 
contractor  program.s  to  improve 
compliance  with  law,  regulations,  and 
contract  commitments  and  provides 
criteria  for  responsibility  determinations 
m  suspension  and  deba'ment  d'^cisions. 
1  he  rule  also  includes  a  clause  that, 
when  inserted  in  contracts,  will  require 
tontriictors  to  display  DoD  Hotline 
posters  unless  the  contractor  has 
esiablished  a  mechanism,  such  as  a 
hLitline,  bv  which  en.p'.oyees  may  report 
suspected  instances  of  improper 
conduct,  and  instructions  that 
encourage  employees  to  make  such 

.-('fTtS. 

EFFECTIVE  DATE:  October  1, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Defense  Acquisition  Regulatory  Council, 
.•\1TN:  Mr.  Charles  VV.  Uovd.  E.xecutive 
Secretary.  ODASD  (P)/DARS,  c/o 
OASD  (PSL).  Room  3D139,  The 
Pentagon.  Washington.  DC  20301-3062. 
SUPPLEMENTARY  INFORMATION: 

.•\.  Background 

On  June  30, 1986,  the  President's  Blue 

Ribbon  Commission  on  Defense 
Managem.ent  (the  Packard  Commission) 
rendered  a  Final  Report  to  the  President 
concerning  its  study  of  defense 
m.anagement  and  acquisition  practices. 
The  Comm.ission's  Report  has  been 
strongly  endorsed  by  the  Department  of 
Defense  (DoD).  The  purpose  of  this  rule 
IS  to  implement  recommendations 
contained  in  sections  I  and  I1I.C.2.  of 
chapter  four  of  the  Report  concerning 
contractor  self-governance  program.s 
and  debarment  and  suspension. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense  certifies 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act,  5 


U.S.C.  601  et  seq.  Although  the  rule 
contains  a  requirement  to  display  DoD 
Hotline  posters,  this  requirement  only 
applies  to  contractors  who  receive  an 
award  amounting  to  S5  million  or  more 
and  who  do  not  meet  the  criteria  for 
exception  conteined  in  the  rule. 
Approximately  464  contracts  exceeding 
$5  million  wera  awarded  to  small 
businesses  in  1986.  Small  businesses 
receiving  such  awards  and  not  meeting 
the  exception  criteria  will  be  required 
on  a  one  time  basis  to  obtain  free  copies 
of  the  DoD  Hotline  poster  from  the  DoD 
Inspector  General's  office  in 
Washington,  Df  and  to  display  such 
posters.  I 

C.  Paperwork  Reduction  Act 

The  rule  does  not  contain  information 
collection  requirements  which  require 
the  approval  of  OMB  under  44  U.S.C. 
3501  et  seq. 

List  of  Subjects  in  48  CFR  Parts  203,  209 
and  252 

Government  procurement. 
Charles  VV.  Lloyd, 
Executive  Secretary,  Defense  Acquisition 

Regulatory  Council. 

Adoption  uf  Amendments 

Therefore  the  DoD  FAR  Supplement  is 
amended  as  set  forth  below. 

1.  The  authority  citation  for  48  CFR 
Parts  203,  209,  end  252  continues  to  read 
as  follows: 

Authority:  5  U.S.C.  301. 10  U.S.C.  2202,  DoD 
Directive  5(X)0.35,  and  DoD  FAR  Supplement 
201-301. 

PART  203— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

2.  The  Table  of  Contents  of  Part  203  is 
amended  by  adding  at  the  end  thereof 
the  following  new  subpart  and  section 
titles,  as  follows: 

Subpart  203.70 — Contractor  Responsibility 
To  Avoid  Improper  Business  Practices 

203.7000  Policy. 

203.7001  Dispfay  of  DoD  Hotline  Poster. 

203.7002  Contract  Clause, 

3.  Subpart  203.70,  consisting  of 
sections  203.7000,  203.7001,  and  203.7002, 
is  added  to  read  as  follows: 

Subpart  203.70 — Contractor 
Responsibility  To  Avoid  improper 
Business  Practices 

203.7000     Policy. 

It  is  essential  that  companies  with 
whom  the  Government  contracts 
conduct  themselves  only  with  the 
highest  degree  of  integrity  and  honesty. 
Therefore,  contractors  should  have 
standards  of  conduct  and  internal 


control  systems,  suitable  to  the  size  of 
the  company  and  the  extent  of  their 
involvement  in  Government  contracting, 
that  are  designed  to  promote  such 
standards,  to  facilitiate  the  timely 
discovery  and  disclosure  of  improper 
conduct  in  connection  with  Government 
contracts,  and  assure  that  corrective 
measures  are  promptly  instiiuted  and 
carried  out.  For  example,  a  contractor's 
system  of  managenicnt  Ci)ntro!s  should 
provide  for — 

(a)  A  written  code  of  business  ethics 
and  conduct  and  an  ethics  training 
program  for  all  employees; 

(b)  Periodic  reviews  of  company 
business  practices,  procedures,  policies, 
and  internal  controls  for  compliance 
with  standards  of  conduct  and  the 
special  requirements  of  Government 
contracting; 

(c)  A  mechanism,  such  as  a  hotline,  by 
which  employees  may  report  suspectrrd 
instances  of  improper  conduct,  and 
instructions  that  encourage  employees 
to  make  such  reports  (but  see  203.7001 
below); 

(d)  Internal  and/or  external  audits  as 
appropriate: 

(e)  Disciplinary  action  for  improper 
conduct; 

(f)  Timely  reporting  to  appropriate 
Government  officials  of  any  suspected 
or  possible  violation  of  law  in 
connection  with  Government  contracts 
or  any  other  irregularities  in  conncetion 
with  such  contracts;  and 

(g)  Full  cooperation  with  any 
Government  agencies  responsible  for 
either  investigation  or  corrective 
actions. 


203.7001  Display  of  I>oD  Hotline  Poster. 

Contractors  who  are  awarded  a  DoD 
contract  of  S5  million  or  more  and  who 
have  not  established  an  internal 
reporting  mechanism  and  program,  as 
described  in  203.7000(c)  above,  shall  be 
required  to  display  prominently  in 
common  work  areas  within  business 
segments  perfo.f-ming  work  under  DoD 
contracts,  DoD  Hcjtline  posters  prepared 
by  the  Office  of  the  Inspector  General, 
DoD. 

203.7002  Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  252.203-7003,  Display  of  DoD 
Hotline  Poster,  in  solicitations  and 
contracts  expected  to  exceed  S5  million. 

PART  209— CONTRACTOR 
QUALIFICATIONS 

4.  Section  209.406-1  is  amended  by 
revising  paragraph  (d)  and  by  adding 
paragraph  (e)  to  read  as  follows: 


UM  I 
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209.40&-1     General. 
*         •         *         •         • 

(d)  If  the  cause  for  debarment  as 
listed  in  FAR  9,406-2  is  based  on  a 
felony  conviction,  the  debarment  period 
should  be  commensurate  with  the 
seriousness  of  the  crime.  The  period  of 
debarment  should  afford  adequate  tune 
for  the  contractor  to  eliminate  the 
circumstances  within  the  contractor's 
organization  that  encouraged  the  belief 
that  the  acts  or  omissions  on  which  the 
organization's  conviction  was  based 
would  escape  accountability  or  be 
condoned.  Mitigating  factors  should  be 
considered  in  making  the  debarment 
decision.  However,  for  any  decision  not 
to  debar  or  to  debar  for  one  year  or  less, 
the  mitigating  factors  must  demonstrate 
clearly  to  the  debarring  official's 
complete  satisfaction,  that  the 
contractor  has  eliminated  such 
circumstances  and  has  implemented  or 
agrees  to  implement  remedial  measures. 
The  debarring  official  should  consider 
the  following  mitigating  factors,  among 
others,  in  making  a  debarment  decision: 

(Ij  Whether  the  contractor  had 
effective  standards  of  conduct  and 
internal  control  systems,  as  outlined  m 
section  203.7(X>0.  m  place  at  the  time  of 
the  activity  on  which  the  felony 
conviction  was  based  or  has  adopted 
such  procedures  prior  to  any 
government  investigation  leading  to  the 
suspension  or  debarment  proceedings; 

(2)  Whether  the  contractor  made 
timely  disclosure  to  the  appropriate 
government  agency; 

(3)  Whether  the  contractor  cooperated 
fully  with  government  agencies  during 
the  investigation  and  any  court  or 
administrative  action; 

(4)  Whether  the  contractor  has  paid  or 
has  agreed  to  pay  all  criminal,  civil,  and 
administrative  liability  for  the  improper 
activity; 

(5)  Whether  the  contractor  has  made 
or  has  agreed  to  make  full  restitution, 
including  any  investigative  or 
administrati\  e  costs  incurred  by  the 
government; 

(6)  Whether  the  contractor  has  taken 
appropriate  disciplinary  action  against 
the  individuals  responsible  for  the 
activity  upon  which  the  conviction  was 
based,  including  dismissal  when  such 
action  is  warranted  based  on  a 
consideration  of  all  the  available  facts; 

(7)  Whether  the  contractor  has 
implemented  or  agreed  to  implement 
remedial  measures;  and 

(8)  Whether  the  contractor  has  agreed 
to  institute  new  or  revised  re\  iew  and 
control  procedures  and  ethics  training 
programs. 

(e)  Whenever,  follcvking  a  felony 
conviction,  the  debarring  official 
determines  that  debarment  is  not 


necessary  to  protect  the  government's 
interests,  the  debarring  official  shall 
require  the  contractor  to  enter  into  a 
written  agreement,  which  includes  (i)  a 
requirement  for  the  contractor  to 
establish  (if  the  contractor  has  not 
already  established  such  standards  for 
conduct  and  internal  control  systems) 
and/or  maintain  effective  standards  of 
conduct  and  internal  control  systems  as 
outlined  in  DFARS  203.7000,  and  (ii) 
other  requirements  as  the  debarring 
official  deems  to  be  appropriate. 

5.  Section  209.406-4  is  amended  by 
revismg  paragraph  (a)  and  by  adding 
paragraph  (b)  to  read  as  follows: 

209.406-4     Period  ot  debarment 

(a)  If  a  decision  is  based  upon  a 
felony  conviction,  the  period  shall  be 
commensurate  with  the  seriousness  of 
the  crime  and  will  generally  be  for  more 
than  one  year  but  not  more  than  three 
years.  A  decision  by  the  debarring 
official  not  to  debar  or  to  debar  for  one 
year  or  less  than  one  year  and  the 
agreement  requi.red  by  DFARS  209.406- 
1(e)  must  be  approved  m  writing  by  the 
Secretary  concerned  or,  in  the  case  of 
the  defense  agencies,  by  the  Assistant 
Secretary  of  Defense  (Production  & 
Logistics),  e.xcept  where  the  debarring 
official  determines  that  all  of  the 
enumerated  mitigating  factors  set  out  in 
DFARS  209.406-l(d)  are  applicable  and 
have  been  accomplished. 

(b)  if  suspension  precedes  debarment, 
the  suspension  period  shall  be 
considered  in  determining  the 
debarment  period. 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

6,  Section  252,203-7003  is  added  to 
read  as  follows: 

252.203-7003     D  sp'ay  cf  DoD  Hotline 
Poster. 

As  prescribed  in  203.7002,  insert  the 

following  clause. 

Display  of  DoD  Hotline  Poster  (Ot!  196") 

(a)  Except  as  provided  in  paragraph 
(c)  below,  the  Contractor  shall  display 
prominently  in  common  work  areas 
within  business  segm.ents  performing 
work  under  DoD  contracts,  DoD  Hotline 
posters  prepared  by  the  Office  of  the 
Inspector  General,  DoD. 

(b)  DoD  Hotline  posters  may  be 
obtained  from  the  DoD  Inspector 
Genera!,  ATT.\:  Defense  Hotline,  400 
Army  Navy  Drive,  Washington.  DC 
22202-2&84. 

(c)  The  Contractor  need  not  comply 
with  paragraph  (a),  above,  if  the 
Contractor  has  established  a 
mechanism,  such  as  a  hotline,  by  which 


employees  may  report  suspected 
instances  of  improper  conduct,  and 
instructions  that  encourages  employees 
to  make  such  reports  (See  DF.A.RS 
2037000(c)). 
(Er.d  of  clause) 

|FR  Doc.  87-20912  Filed  9-10-87;  8;45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

48CFR  Parts  519  and  553 

(APD  2800  12CHGE  48) 

General  Services  Administration 
Acquisition  Regulation; 
Subcontracting  Plan  Reporting 
Requirements 

agency:  Office  of  Acquisition  Policy, 

GSA. 

action:  Final  rule. 

SUMMARY:  The  General  Ser\ices 
Administration  Acquisition  Regulation 
(GSAR).  Chapter  5,  is  amended  to  revise 
Part  519  to  provide  a  checklist  for  use  in 
reviewing  subcontracting  plans,  to 
require  the  contracting  officer  to  send 
appropriate  reporting  forms  to  the 
contractor  at  the  time  of  award,  to 
provide  that  small  business  technical 
advisors  be  notified  of  contract  awards 
that  contain  subcontracting  plans  and  to 
identify  to  whom  the  contracting  officer 
is  to  send  copies  of  notices  of  award  or 
checklists,  to  provide  information  on  the 
report  forms  and  procedures  to  be  used 
under  the  subcontracting  assistance 
program,  to  outline  the  responsibilities 
and  procedures  related  to 
subcontracting  data  collection:  to  revise 
section  553.173(c)  to  add  the  GSA  Form 
3534,  Checklist  for  Review  of 
Subcontracting  Plan;  and  to  add  section 
553,370-3584  to  illustrate  GSA  Form 
3584.  Checklist  for  Review  of 
Subcontracting  Plan.  The  intended  effect 
is  to  improve  the  regulatory  coverage 
and  to  provide  uniform  procedures  for 
contracting  under  the  regulatory  system. 
EFFECTIVE  DATE:  September  2, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

\\s  laaM  L'siad,  0:f;ce  uf  GSA 
Acquisition  Policy  and  Regulations  on 
(2021  565-1224. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  General  Sers'ices  Administration 
published  GSAR  Notice  5-86  in  the 
Federal  Register  (50  FR  14122)  on  April 
10, 1985,  inviting  comments  from 
interested  parties.  Comments  received 
from  the  American  Bar  Association. 
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University  of  California,  Smal!  Business 
Administration,  and  various  offices 
within  GSA  have  been  reviewed, 
reconciled,  and  incorporated  when 
appropriate,  in  this  final  rule. 

Impact 

The  Director,  Office  of  Management 
and  Budget  (OMB).  by  memorandum 
dated  December  14,  1984.  exempted 
certam  procurement  regulations  from 
Executive  Order  12291.  The  exemption 
applies  to  this  rule.  The  GSA  certifies 
that  this  document  will  not  have  a 
significant  economic  effect  on  a 
substantia!  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
use.  601  et  seq  ).  The  rule  amends  the 
regulation  to  provide  cuntrai  ting  officers 
instructions  and  procedujes  on 
reviewing  subcontracting  plans  and  on 
notifying  contractors  of  their  obligations 
for  reporting  subcontracting  under  FAR 
52.219-9.  Therefore,  no  regulatory 
flexibility  aiialysis  has  been  prepared. 
The  rule  does  not  establish  any  new 
information  collection  requirements.  The 
information  collection  requirements 
referred  to  in  this  rule  are  imposed  by 
the  Federal  Acquisition  Regulation  and 
have  been  approved  by  the  Office  of 
M.inagement  and  Budget  under  the 
Paperwork  Reduction  Act  and  assigned 
O.MB  Control  .N'umber  9(XXMX)06  (SF- 
294)  and  9000-0007  (SF-295J. 

List  of  Subjects  in  48  CFR  Parts  519  and 
553 

Government  procurement. 

1.  The  authority  citation  for  48  CFR 
Parts  519  and  553  continues  to  read  as 
follows: 

Aulliority;  40  U.S.C.  486(c). 

PART  510— SMALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

2.  The  table  of  contents  for  Part  519  is 
amended  by  adding  sections  519.705, 
519.705-4,  519.705-5,  519.770,  519.770-1 
and  519.770-2  to  read  as  follows: 

Subpart  519.7— Subcontracting  With  SmaU 
and  Small  Disadvantageii  Business 
Concerns 

519.705    Responsibilities  of  the  contracting 

officer  undfr  the  subcontracting 

ass^stdnce  program. 
519  705-4    Reviewing  the  sabcontracting 

plan. 
519  705-5    Awards  involving  subcontracting 

plans. 
519.770     Reporting  requirements  under 

subcontracting  assistance  program. 
519.770-1     Report  forms. 
519.770-2     Responsibilities  for 

subcontracting  dnta  collpction. 

3.  Sections  519.705,  519.705-^  and 

5; 9.705-5  are  added  to  read  as  follows: 


519.705    Responsibilities  Of  the 
contracting  officer  under  tfie 
subcontracting  assistance  program. 

519.705-4    Reviewing  the  subcontracting 
plan. 

Prior  to  award,  the  agency  small 
business  technical  advisors  and  the  SBA 
procurement  center  representatives  (if 
any)  shall  be  given  the  opportunity  to 
review  subcontracting  plans  and 
provide  recommendations  in  accordance 
with  FAR  19.705-4.  The  GSA  Form  3584, 
Checklist  for  Review  of  Subcontracting 
Plan,  must  be  used  by  procuring 
contracting  officers  (PCO's)  and  small 
business  technical  advisors  (SBTA's) 
when  reviewing  subcontracting  plans. 
Its  use  by  SBA  procurement  center 
representatives  is  optional. 

519.705-5     Awards  Involving 
subcontracting  plans. 

(a)  When  the  contractor  has  submitted 
an  individual  contract  plan,  the 
contracting  officer  shall  transmit  copies 
of  Standard  Form  294.  Subcontracting 
Report  for  Individual  Contracts,  and 
Standard  Form  295.  Summary 
Subcontract  Report,  to  the  contractor  at 
the  time  of  contract  award.  A  letter 
which  reads  substantially  as  follows 
should  be  used  for  this  purpose: 

Name  1 

Address        I 

City,  State,  Zip  Code 

Re;  Subcontracting  Plan  Reports 

Contract  No 

Dear : 

Your  individual  contract  plan,  submitted 
pursuant  to  the  Small  Business  and  Small 
Disadvantaged  Business  Subcontracting  Plan 
clause  of  your  contract,  has  been  approved. 
The  clause  also  requires  you  to  submit 
periodic  subcontracting  reports  on  Standard 
Form  (SF)  294,  Subcontracting  Report  for 
Individual  Contracts,  and  Standard  Form  (SF) 
295,  Summary  Subcontract  Report.  The  SF 
294  report  is  used  to  report  subcontracting 
activity  under  this  contract.  The  report  is  due 
semiannually  (within  25  days  after  March 
31st  and  September  30th)  and  at  contract 
completion. 

The  SF  295  report  is  used  to  report  the 
aggregate  of  subcontracting  activity  under  all 
your  GSA  contracts.  The  report  is  due 
quarterly  (within  25  days  after  December 
31st.  March  31st.  lune  30th.  and  September 
30th).  The  report  is  cumulative  from  quarter 
to  quarter,  and  the  final  report  for  the  year 
should  cover  the  period  from  October  1- 
September  30,  which  is  the  Government  Rscal 
year.  A  new  reporting  cycle  begins  October 
1st  of  each  year. 

Please  send  tfie  SF  294  report  to:  (address 
of  contracting  office  administering  the 
contract),  and  send  a  copy  to:  [address  of 
regional  Business  Sen-ice  Center  in  the 
region  of  contract  award,  or  appropriate 
Central  Office  small  business  technical 
advisor  for  Central  Office  awards). 

Please  send  the  SF  295  to  the  GSA  Office  of 
Small  and  Disadvantaged  Business 


Utilization.  (AU).  18th  and  F  Streets.  NW. 
Washington,  DC  20405.  The  SF  294  and  SF 
295  report  forms  are  enclosed. 

Sincerely.  < 

Contracting  Officer  | 
Enclosures  (SF  294's  and  SF  295"s) 

(b)  When  the  contractor  has 
submitted  a  company-wide  plan  for 
commercial  products,  the  contracting 
officer  shall  transmit  copies  of  the 
Standard  Form  295,  Summary 
Subcontract  Report,  to  the  contractor  at 
the  time  of  contract  award.  (See  519.770- 
1(b)(2)  for  exception.)  A  letter  which 
reads  substantially  as  follows  should  be 
used  for  this  purpose; 

Name 

Address 

City,  State,  Zip  Code 
Re;  Subcontracting  Plan  Reports 
Contract  No. 

Dear : 

Your  company-wide  plan  for  commercial 
products,  submitted  pursuant  to  the  Small 
Business  and  Small  Disadvantaged  Business 
Subcontracting  Plan  clause  of  your  contract 
has  been  approved  by  {name,  address,  and 
telephone  number  of  approving  official).  The 
clause  also  requires  you  to  submit  periodic 
subcontracting  rpports  on  Standard  Form  (SF) 
295.  Summary  Subcontract  Report. 

The  SF  295  is  an  armual  report  and  is  due 
on  or  before  October  25th  of  each  year.  The 
reporting  period  is  October  1-Seplember  30, 
i.e..  the  Government  fiscal  year.  The  report 
should  summarize  subcontracting  activity 
under  company-wide  plans  for  commercial 
products  in  effect  during  the  reporting  period. 

Please  send  this  report  to:  [address  of 
contracting  office  administering  the 
contract)-,  and  send  a  copy  to  the  GSA  Office 
of  Small  and  Disadvantaged  Business 
Utilization  (AU),  18ih  «■  F  Streets.  NW„ 
Washington.  DC  20405.  SF  295  report  forms 
are  enclosed. 

Sincerely. 
Contracting  Officer 
Enclosure  (SF  295's) 

4.  Section  519.705-6  is  revised  to  read 
as  follows: 

519.705-6    Postaward  resportsibtUttes  of 
the  contracting  officer. 

(a)  In  addition  to  the  requirements  of 
FAR  19.705-6,  contracting  officers  shall 
notify  the  GS.-^  Business  Service  Center 
in  the  region  of  contract  award  or  the 
appropriate  Central  Office  small 
business  technical  advisor  (for  Central 
Office  awards)  of  each  contract  award 
or  contract  modification  of  S500,000  or 
more  ($1  million  or  more  for 
construction)  that  contains  a 
subcontracting  plan. 

The  notice  of  award  must  contain  the 
following  information: 

(1)  Contractor's  name,  address,  phone 
number. 
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(2)  Subcontracting  plan, 
administrator's  name,  address,  phone 
number. 

(3)  Contract  number. 

(4)  Place  of  performance. 

(5)  Dollar  amount  of  contract  award. 

(6)  Period  of  contract  performance. 

(7)  Description  of  contract  items. 

(8)  Contracting  officer's  name, 
address,  phone  number. 

(9)  Administrative  contracting  office 
address,  phone  number. 

(10)  Type  of  plan  (individual  or 
company-wide]. 

(b)  The  subcontracting  plan  checklist 
may  serve  as  the  notice  of  award, 
except  in  the  case  of  contracts 
incorporating  previously  approved 
company-wide  plans.  In  this  case,  notice 
of  award  as  described  in  paragraph  (a) 
of  this  section  will  be  necessary  as  there 
will  be  no  subcontracting  plan  checklist. 
The  Business  Service  Centers  and  the 
small  business  technical  advisors  shall 
retain  these  documents  in  their  files. 

5.  Sections  519.770,  519.770-1  and 
519.770-2  are  added  to  read  as  follows: 

519.770    Reporting  requiremenU  under 
subcontracting  assistance  program. 

519.770-1    Report  forms. 

(a)  Standard  Form  294.  Subcontracting 
Report  for  Individual  Contracts.  This 
report  is  required  for  reporting 
subcontracting  activity  under  contracts 
with  individual  contract  plans.  A 
separate  report  must  be  made  on  this 
form  for  each  contract  with  an 
individual  contract  plan.  This  report  is 
not  required  for  company-wide  plans  for 
commercial  products. 

(1)  Contractors  shall  submit  the  SF  294 
report  to  the  contracting  office 
administering  the  contract  and  a  copy  to 
the  GSA  Business  Service  Center  in  the 
region  of  contract  award  or,  for  Central 
Office  awards,  to  the  appropriate 
Central  Office  small  business  technical 
advisor. 

(2)  Reports  are  due  semiannually 
(within  25  days  after  March  31st  and 
September  SOth)  and  at  contract 
completion. 

(bl  Standard  Form  295.  Summary 
Subcontract  Report.  This  form  is 
required  for  reporting  subcontracting 
activity  under  both  individual  contract 
plans  and  company-wide  plans  for 
commercial  products. 

(1)  Individual  contract  plans,  (i) 
Contractors  shall  submit  the  SF  295 
reports  to  the  Office  of  Small  and 
Disadvantaged  Business  Utilization 
(AU). 

(ii)  The  reports  are  quarterly,  and  are 
due  25  days  after  the  end  of  each 
Government  quarter  (December  31st, 
March  31st.  June  30th.  and  September 
30th}. 


(iii)  The  reports  are  cumulative  from 
quarter  to  quarter  and  aggregate 
subcontractmg  activity  under  all  GSA 
contracts  held  by  the  contractor,  except 
those  covered  by  company-wide  plans 
for  commercial  products. 

(2)  Company-wide  plans  for 
commercial  products,  (i)  Contractors 
shall  submit  the  SF  295  reports  to  the 
contracting  office  administering  the 
contract  and  a  copy  to  the  Office  of 
Small  and  Disadvantaged  Business 
Utilization  (AU).  Note:  This  instruction 
applies  only  for  the  first  GSA  contract 
covered  by  a  company-wide  plan 
awarded  during  the  contractor's  fiscal 
year.  Contractors  are  not  required  to 
submit  SF  295  reports  for  subsequent 
contracts  awarded  during  their  current 
fiscal  year  and  covered  by  the  same 
commercial  products  plan. 

(ii)  When  a  contractor  has  a 
commercial  products  plan  previously 
approved  by  another  GSA  contracting 
activity  or  another  Federal  agency  for 
the  company's  fiscal  year,  the  GSA 
contracting  officer  shall  request  a  copy 
of  the  plan  and  the  agency  approval 
document  and  include  them  in  the 
contract  file.  The  plan  must  also  be 
included  in  and  made  a  part  of  the 
resultant  contract. 

(iii)  Reports  are  due  annually,  on  or 
before  October  25th  of  each  year.  The 
reports  should  cover  the  contractor's 
subcontracting  activity  under  company- 
wide  plans  for  commercial  products  in 
effect  during  the  reporting  period,  which 
is  October  1st  to  September  30th 
(Government  fiscal  year). 

519.770-2     Responsibilities  for 
subcontracting  data  coltection. 

(a)  The  Office  of  Small  and 
Disadvantaged  Business  Utilization 
(ALT  is  responsible  for  collecting 
subcontracting  data  from  the  regional 
Business  Service  Centers  and  Central 
Office  small  business  technical  advisors. 

(b)  The  regional  Business  Service 
Centers  and  Central  Office  small 
business  technical  advisors  are 
responsible  for  forwarding  copies  of  all 
notices  of  contract  awards  and 
subcontracting  plan  checklists  to  the 
Office  of  Small  and  Disadvantaged 
Business  Utilization  (AU)  by  the  20th 
day  after  the  end  of  each  Government 
quarter. 

PART  553— FORMS 

6  The  table  of  contents  for  Part  553  is 
amended  by  adding  section  553.370-3584 
to  read  as  follows: 


Sui>part  553.3    ttlustratlon  of  Forms 

Sec. 

•  0  «  •  * 

553.370-3584  GSA  Form  No,  35M,  Checklist 
for  Review  of  Su  be  on  t.' acting  Plan. 

*  ♦         «         «  . 

7.  Section  553  173  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

553.173    ResponsfblWty  for  maintenance 
of  forms. 


(c)  *  *  • 


OSAfHxnNo 


office 


3SS4. 


Editonal  Note.— The  new  CS.^  Form  3584. 
Checklist  for  Review  of  Subcontracting  Han. 
is  illvistraled  a.nd  made  e  part  of  the 
regulation.  However,  the  form  is  not 
illustrated  in  the  Federal  Renter  or  the  Code 
of  Federal  Regulations  A  copy  of  the  form 
may  he  obtained  from  any  GSA  conlraclins 
acli\  ity  or  the  Director  of  the  Office  of  GSA 
Acquisition  Policy  and  Regulations  (VPi.  18th 
&  F  Streets,  N\V..  Washmgton.  DC  20405. 

Dated:  September  2,  1987. 
Patricia  A.  Szervo, 

Associate  A  dtnintstrator  for  Acquisition 
Policy. 

[FRDoc  8--20978  Filed  9-10-87:  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

48  CFR  Parts  2801,  2806,  2808,  2809, 
2827,  2834,  and  2852 

[Justice  Acqutertion  Crrcutar  85-1 ) 

Amendments  to  the  Justice 
Acquisition  Regulation  Concerning 
Conipetition  in  Contracting 

agency:  Justice  Mdoagement  Division, 
Office  of  the  Procurement  Executive, 
Justice. 

ACTION:  Final  r\iie. 

summary:  This  rule  amends  the  Justice 
Acquisition  Regulation..  48  CFR.  Chapter 
28.  The  purpose  of  the  amendment  is  to 
implement  as  a  final  rule  the 
Competition  in  Contracting  Act  of  1984. 
the  Small  Business  and  Federal 
Procurement  Competition  Enhancement 
Act  of  1984.  and  Attorney  General  Order 
1085-85  which  created  the  Department's 
Office  of  the  Procurement  Executive  and 
set  review  requirements  for  Department 
of  Justice  contracts. 
EFFECTIVE  DATE:  September  11.  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 
W.L.  Venn,  Procurement  Executive. 


I 
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Depdrtment  of  lu.stice.  Room  6406,  601  D 
Street,  NW..  VVdshinot,Tn,  DC  20.S,30  or 
telephone  [202]  272-8354. 

SUPPLEMENTARY  INFORMATION:  Ths  rule 
was  originaUy  published  in  the  Federal 
Register  on  [uly  22.  1985  as  an  interim 
rule  with  a  B<)  dav  public  comment 
period.  The  Depart.ment  of  Justice  (DOJ) 
received  comments,  from  a  federal 
agency  and  a  university,  directed  to  the 
data  rights  provisions  [Subparts  2827.4 
and  2852.2).  In  addition,  several 
comments  were  received  from  DOJ 
entities.  The  following  paragraphs 
discuss  these  comments  and  our 
response.  Editorial  suggestions  or 
corrections  are  addressed  in  the  rule  as 
appropriate.  The  Department 
appreciates  the  attention  given  by 
commentators  in  reviewing  this  rule 

A  DOJ  commentator  recommended 
that  the  contract  file  checklist  in 
2804.803-70  be  revised  to  include  several 
specific  references  to  construction  and 
Architect  and  Engineering  (.A&Ej 
contracting.  The  Office  of  the 
Procurement  Executive  (OPE)  has  plans 
to  develop  a  separate  checklist  for 
construction  and  A&E  contracting  and 
will  include  the  recommendations  at 
that  time. 

A  second  DOJ  commentator 
recommended  an  exemption  from  the 
Office  of  Management  and  Budget 
(O.MB)  Circular  A-109  (Major  Systems 
Acquisitions)  process  be  added  to 
§  2834.002-70,  for  "major"  systems 
utilizing  off-the-shelf  items.  0MB 
Circular  A-IOQ  requires  that  "major" 
systems  acquisitions  receive  special 
management  attention  during  the 
acquisition  cycle.  The  recommendation 
to  exempt  "major"  systems  consisting  of 
off-the-shelf  items  from  the  OMB 
Circular  A-IOQ  process  has  been 
accepted  and  §  2834.002-70  has  been 
amended  by  the  addition  of  a  new 
paragraph. 

Several  commentators  recommended 
changes  to  Part  2827  Patents  Data  and 
Copyrights  and  associated  clauses  in 
Subpart  2852.227.  On  May  13, 1987,  the 
General  Services  Administration 
published  Federal  Acquisition  Circular 
(FAC)  84-27  (52  FR  18140)  which  sets 
forth  policies,  procedures  and 
instructions  for  civilian  agencies  with 
respect  to  rights  in  data  and  copyrights 
and  the  acquisition  of  data.  The 


Department  of  Justice  will  follow  FAC 
84-27.  and  is  therefore  withdrawing  Part 
2827  and  Subpart  2852.227. 

The  Director,  OMB,  by  memorandum 
dated  December  14, 1984,  exempted 
agency  procurement  regulations  from 
review  under  Executive  Order  12291 
except  for  selected  areas.  The 
exemption  applies  to  these  revisions. 
The  Department  of  Justice  certifies  that 
this  document  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act, 

(5  U.S.C.  60  et  seq). 

List  of  Subjects  in  48  CFR  Farts  2801, 
2806,  2808.  2809,  and  2834 

Government  procurement. 
Harry  Flickinger, 

Assistant  Attorney  General  for 
Administration. 

Accordingly,  the  interim  rule 
published  on  July  22, 1985  (50  FR  29798) 
is  adopted  as  final  with  the  following 
changes. 

1.  The  authority  citation  for  48  CFR 
Parts  2801,  2806,  2808,  2809  and  2834 
continues  to  read  as  follows: 

Authority:  28  U.S.C.  510;  40  U.S.C.  486(c);  28 
CFR  0.75(j)  and  0.76(j). 

PART  2801— DEPARTMENT  OF 
JUSTICE  ACQUISITION  REGULATIONS 
SYSTEM 

2801.602-70    [Correction] 

2.  In  section  2801.602-70.  paragraph  (f) 
is  amended  by  revising  'Bureau  of 
Prison"  to  read  "Bureau  of  Prisons". 

PART  2806— COMPETITION 
REQUIREMENTS 

2806.502    [Amended] 

3.  In  section  2806.502,  paragraph  (b)(1) 
is  amended  by  revising  the  reference  to 
"section  21(8)  of  the  Office  of  Federal 
Procurement  Policy  Act"  to  read 
"section  23  of  die  Off-ce  of  Federal 
Procurement  Policy  Act", 

PART  2808— REQUIRED  SOURCES  OF 
SUPPLIES  AND  SERVICES 

2808.1102-70    Procedure. 

4.  Section  2808.1102-70  Procedure  is 
amended  by  revising  "Chief  Operations 
Section,  Administrative  Services  Staff 


to  read  "General  Services  Staff,  Justice 
Management  Division". 

PART  2809— CONTRACTOR 
QUALIFICATIONS 

2809.400    (Amended) 

5.  In  section  2809.400.  paragraph  (b)  is 
amended  by  removing  the  words  "the 
office  of. 

2809.470    [Amended] 

6.  In  section  2809.470,  paragraph  (a)(4) 
is  amended  by  removing  the  words  "the 

office  of. 

PART  2827— [REMOVED] 

7.  Part  2827  is  removed. 

PART  2834— MAJOR  SYSTEM 
ACQUISITION 

2834.002-70     [Amended] 

8.  Section  2834.002-70(b]il)  is 
amended  by  removing  "Sl2  million."  and 
inserting  "S60  million." 

9.  Section  2834.002-70(e)  is  further 
amended  by  removing  the  word 
"agency"  and  inserting  the  words 
"contracting  activity". 

10.  Section  2834.002-70(0  is  added  to 
read  as  follows: 

2834.002-70     Policy. 
•  ♦  *  •  • 

(f)  Exemption.  The  Assistant  Attorney 
General  for  Administration,  upon 
recommendation  by  the  head  of  the 
contracting  activity  responsible  for  the 
system,  may  determine  that,  because  of 
the  routine  nature  of  the  acquisition,  the 
system  (e.g..  an  information  system 
utilizing  only  off-the-shelf  hardware  or 
software)  will  be  exempt  from  the  OMB 
Circular  A-109  process,  although  by 
virtue  of  its  life  cycle  costs,  it  would 
otherwise  be  identified  as  "major"  in 
response  to  OMB  Circular  A-11. 

PART  2852— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES  j 

Subpart  2852.2— Texts  of  Provisions  of 
Clauses 

11.  Sections  2852.227-70  through 
2852.227-74  are  removed. 

[FR  Doc.  87-20715  Filed  9-10-fl7;  8:45  amj 
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This   secticxi   of   the   FEDERAL   REGISTER 
contains   notices   to   the   puWtc   of   the 
proposed  issuance  of  njtes  and 
regulations.   The  purpose  of  these   notices 
IS  to   give   interested  persons   an 
opportunity  to  participate  in  the  rule 
making   pnor  to  the   adoption  of  the   final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  85 

IDocket  No.  87-076] 

Official  Pseudorabies  Tests 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  pseudorabies  reguldtions  by  adding 
the  Latex  Agglutination  Test  to  the  list 
of  official  tests  for  pseudorabies.  This  is 
necessary  in  order  to  permit  faster 
diagnostic  testing  and  help  reduce 
pseudorabies  in  the  United  States. 
DATE:  Consideration  will  be  given  only 
to  comments  postmarked  or  received  on 
or  before  September  28, 1987. 

ADDRESSES:  Send  an  original  and  two 
copies  of  written  comments  to  Steven  B. 
Farbman,  Assistant  Director,  Regulatory 
Coordination.  APHIS,  USDA,  Room  728. 
Federal  Building,  Hyattsville,  MD  20782 
Please  state  that  your  comments  refer  to 
Docket  Number  87-076.  Comments 
received  may  be  inspected  in  Room  728 
of  the  Federal  Building  between  8  a.m. 
and  4:30  p.m..  Monday  through  Friday, 
except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Robert  R.  Ormiston,  Program 
Planning  Staff,  VS,  APHIS,  USDA,  Room 
846,  Federal  Buildings,  6505  Belcrest 
Road,  Hyattsville,  MD  20782.  301^36- 
8378. 

SUPPLEMENTARY  INFORMATION: 

Background 

Pseudorabies,  also  known  as 
Aujeszky's  disease,  mad  itch,  and 
infectious  bulbar  paralysis,  is  caused  by 
a  herpes  virus  and  is  primarily  a  disease 
of  swine.  The  regulations  in  9  CFR  Part 
65  (referred  to  below  as  the  regulations) 
govern  the  interstate  movement  of  swine 
and  other  livestock  (cattle,  sheep,  goats) 


in  order  to  help  prevent  the  spread  of 

pseudorabies. 

Official  pseduorabies  tests  are  used 
under  certain  circumstances  for 
determining  the  pseudorabies  status  of 
swine.  The  regulations  require  that 
testmg  negative  by  an  official 
pseudorabies  test  is  a  condition  for 
allowing  certain  interstate  movem.ents 
of  swine. 

A  new  Serologic  test  for  pseudorabies, 
the  Latex  Agglutination  Test  (LAT),  has 
been  carefully  evaluated  at  33 
cooperating  diagnostic  laboratories  in 
the  United  States  and  has  received  the 
endorsement  of  the  American 
Association  of  Veterinary  Laboratory 
Diagnosticians.  The  increase  in  both 
pseudorabies  infection  and  testing  to 
locate  infected  swine  stimulated  the 
need  for  a  more  rapid  and  efficient  test. 
The  LAT.  which  we  believe  to  be  an 
accurate  test,  would  permit  faster 
diagnostic  testing  than  other  official 
tests  and  thereby  help  reduce 
pseudorabies  in  the  United  States. 
Several  major  state  diagnostic 
laboratories  already  use  the  L^T  as 
their  primary  pseudorabies  serological 
test.  Therefore,  we  are  proposing  to 
amend  the  regulations  by  adding  the 
LAT  to  the  list  of  official  pseudorabies 
tests. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

V\  e  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  would  have  an 
effect  on  the  economy  of  less  than  Si 00 
million;  would  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
federal,  state,  or  local  government 
agencies,  or  geographic  regions;  and 
would  not  cause  a  significant  adverse 
effect  on  comipetition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
re\iew  process  required  by  Executive 
Order  12291. 

This  action  only  provides  for  the  use 
of  an  additional  official  pseudorabies 
test  as  an  option  for  use  in  determining 


whether  an  animal  is  infected  with  the 
disease.  The  testing  requirements  for 
pseudorabies  will  not  change.  Moreover, 
use  of  the  L^T  would  not  affect  the 
market  price  for  swine.  Although  the 
date  of  sale  may  change,  the  economic 
effect  upon  swine  owners  would  not  be 
significant.  Nor  would  the  economic 
effect  upon  laboratories  that  wish  to  use 
the  LAT  be  significant.  Although  the 
cost  of  this  test  may  be  more  than  other 
official  tests  for  pseudorabies.  using  it 
would  result  in  faster  diagnostic  testing. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  ecomomic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  m  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372. 
which  requires  intergovernmental 
consultation  with  state  and  local 
officials.  (See  7  CFR  Part  3015,  Subpart 
V) 

Public  Comment 

Dr.  John  K.  AtwelL  Deputy 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service,  has 
determined  that  this  rulemaking 
proceeding  should  be  expedited  be 
allowing  a  15-day  comment  period  o." 
this  proposal.  The  LAT  has  been 
carefully  evaluated  at  33  cooperating 
diagnostic  laboratories  in  the  United 
States  and  has  received  the 
endorsement  of  the  American 
Association  of  Veterinary  Laboratory 
Diagnosticians,  Moreover,  several  major 
state  diagnostic  laboratories  already  use 
the  L^T  as  their  primary  pseudorabies 
serologic  test.  Finally,  use  of  the  this  test 
would  enable  herd  owners  to  expedite 
the  interstate  movement  of  their 
animals.  This  test  would  take  8  minutes 
to  perform  compared  with  24  to  48  hours 
for  other  approved  pseudorabies  tests. 

List  of  Subjects  in  9  CFR  Part  85 

Animal  diseases.  Livestock  and 
livestock  products.  Pseudorabies, 
Quarantine,  Transportation. 

PART  85— PSEUDORABIES 

Accordingly.  9  CFR  P&rt  85  is 

amended  as  follows; 
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1.  The  authority  citation  for  Part  85 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C.  Ill,  112,  113,  115,  117, 
120,  121.  12;>-126.  134b.  134f:  7  CFR  2.17,  2.51, 
and  371.2(d). 

§85.1        [Amendedl 

2.  In  §  85.1.  the  definition  of  "Official 
pseudorabies  test"  would  be  amended 
by  changing  "and  4.  Enzyme-Lini<ed 
Immounosorbent  Assay  (ELISA)  Test.^ 
to  read  "4.  Enzyme-Linked 
Immunosorbent  Assay  (ELISA)  Test;" 
and  5.  Latex  Agglutination  Test  (LAT). 

Done  in  Washington.  DC,  on  this  8th  day  of 
September  1987. 

B.C.  Johnson, 

Acting  Deputy  Administrator.  Veterinary 
Services,  Animal  and  Plant  Health  Inspection 
Service. 

[FR  Doc.  87-20994  Filed  9-10-87;  8:45  am) 

BILLING  COOC  MI0-34-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

[EE-143-86J 

Income  Tax;  Continuation  Coverage 
Requirements  of  Group  Health  Plans 

AGENCV:  Iniernal  Revenue  Service, 
Treasury. 

action:  Correction  to  notice  of  public 
hearing  on  proposed  regulations. 

summary:  This  document  contains 
corrections  to  a  notice  of  a  public 
hearing  on  proposed  regulations  relating 
to  the  requirement  that  a  group  health 
plan  offer  continuation  coverage  to 
people  who  would  otherwise  lose 
coverage  as  a  result  of  certain  events. 
DATE:  These  corrections  are  effective 
September  11, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Angela  D.  Wilburn  of  the  Legislation 
and  Regulations  Division.  Office  of 
Chief  Counsel.  Internal  Revenue 
Service,  llll  Constitution  Avenue.  NW., 
Washington.  DC  20224,  telephone:  202- 
566-3935  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  September  8,  1987,  the  Federal 
Register  published  a  notice  of  a  public 


'  Copies  of  the  lest  proiocols  (Recommended 
Minimum  Sidrdards  for  Diagnostic  Tests  Employed 
in  the  Diagnosis  of  Pseudorabies  (.Auieszky's 
Disease!)  pubhshed  as  a  Velennary  Services  Notice. 
.May  17.  1987,  are  available  upon  request  from 
Velennary  Services,  Animal  and  Plant  Health 
Inspection  Service,  t  S  Depari.Tient  of  Agnculture. 
Federal  Budding.  85.15  BelcresI  Road,  Hyaltsville, 
MD  20782, 


hearing  on  proposed  regulations  under 
sections  108(b).  162(i)(2).  and  162(k)  of 
the  Internal  Revenue  Code  of  1986.  The 
notice  of  public  hearing  appeared  in  the 
Federal  Register  for  Tuesday,  September 
8, 1987  (52  FR  33836), 

Need  for  Correction 

As  published,  the  notice  of  public 
hearing  contains  misinformation 
concerning  the  correct  days  of  the  week 
the  public  hearing  will  be  held. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
notice  of  public  hearing  in  the  Federal 
Register  for  Tuesday.  September  8, 1987, 
at  page  33836,  column  1,  under  the 
subheading  "Dates",  the  first  sentence  is 
corrected  to  read:  "The  public  hearing 
will  begin  at  10:00  a.m.  on  Wednesday, 
November  4, 1987,  and  continue,  if 
necessary,  at  the  same  time  on 
Thursday,  November  5, 1987." 
{ames  J.  McGovem, 
Director.  Employee  Plans  and  Exempt 
Organizotion$  Division. 
[FR  Doc  87-20943  Filed  9-10-67;  8:45  am] 

BILLING  CCOE  4830-01-M 


DEPARTMENT  OF  JUSTICE 

Parole  Commission 

28  CFR  Part  2 

Paroling,  Recommitting  and 
Supervising  Federal  Prisoners; 
Paroling  Policy  Guidelines  Revisions; 
Republication 

[Editorial  Note:T7ie  following  document 
was  originally  published  at  page  33431  in  the 
issue  of  Thursday,  September  3, 1987.  The 
document  is  being  republished  in  its  entirety 
because  of  typesetting  errors  in  some  of  the 
dollar  amount  thresholds.] 
AGENCY:  Parole  Commission,  Justice. 
action:  Proposed  rules  and  request  for 
comments. 

summary:  The  Parole  Commission 
proposes  to  make  a  number  of  revisions 
to  the  dollar  amount  thresholds  in  its 
paroling  policy  guidelines  contained  in 
28  CFR  2.20.  These  changes  are  intended 
to  make  the  guidelines  more 
comprehensive  and  more  fair. 
date:  Public  comment  must  be  received 
by  Octobers,  1987. 
ADDRESS:  Comments  should  be 
addressed  to:  Alan  J.  Chaset,  Deputy 
Director  of  Research  and  Program 
Development,  U.S.  Parole  Commission, 
5550  Friendship  Blvd..  Chevy  Chase. 
Maryland  20815,  Telephone  (301)  492- 
5980. 

FOR  FURTHER  INFORMATION  CONTACT. 

Alan  J.  Chaset,  Deputy  Director  of 


Research  and  Program  Development, 

Telephone  (301)  492-5980, 

SUPPLEMENTARY  INFORMATION:  The 

Commission  proposes  to  adjust  the 
dollar  thresholds  for  the  following 
property  offenses:  Offense  Example  303 
(Property  Destruction  Other  Than  Listed 
Above);  Offense  Example  331  (Theft, 
Forgery,  Fraud,  Trafficking  in  Stolen 
Property,  Interstate  Transportation  of 
Stolen  Property,  Receiving  Stolen 
Property,  Embezzlement,  and  Related 
Offenses):  Offense  Example  341  (Passing 
or  Possession  of  Counterfeit  Currency  or 
Other  Medium  of  Exchange):  Offense 
Example  363  [Insider  Trading):  Offense 
Example  501  (Tax  Evasion  [income  tax 
and  other  taxes)):  Offense  Example  1161 
(Reports  or  Monetary  Instrument 
Transactions;  and  Offense  Example  1172 
(Knowing  Disposal  and/or  Storage  and 
Treatment  of  Hazardous  Waste  Without 
a  Permit;  Transportation  of  Hazardous 
Waste  to  an  Unpermitted  Facility  [Re: 
U.S.C.  6928(d)  (1-2)].  The  Commission's 
proposal  would  have  the  effect  of 
lowering  the  offense  severity  ratings 
(and  the  corresponding  guideline  ranges) 
for  a  number  of  property  offenses  by 
raising  the  dollar  value  threshold 
required  for  rating  offenses  in  the 
various  severity  categories. 

The  Parole  Commission  is  proposing 
these  changes  for  a  number  of  reasons, 
the  primary  reason,  however,  being 
fairness.  The  guidelines  for  property 
offenses  have  remained  basically 
unchanged  since  the  first  set  of  parole 
release  guidelines  was  implemented  in 
1973.  In  the  intervening  14  years,  no 
adjustment  for  inflation  has  been  made 
for  property  offenses  over  S2,000  and  the 
proposed  modification  of  severity 
category  thresholds  is,  therefore,  only 
proportional  to  the  amount  of  inflation 
during  this  period  of  time.  More 
specifically,  the  degree  of  economic 
harm  caused  by  a  S20,0(X)  property  crime 
in  1987  is  substantially  less  than  that 
caused  by  a  S20.000  crime  ir  1973.  and 
the  diminution  in  the  severity  ratings 
now  proposed  merely  cancels  the 
incidental  increase  in  severity  ratings 
which  had  crept  into  the  guidelines 
since  1973.  In  addition,  the  change  is 
more  comparable  to  the  Sentencing 
Commission's  guidelines. 

Further,  the  Bureau  of  Prisons  is 
presently  more  than  50%  over  rated 
capacity  and  these  changes  will  assist  in 
providing  some  relief  for  the 
overcrowding  problems.  It  should  be 
noted  that  the  overwhelming  majority  of 
large  scale  property  offenders  have  been 
found  to  be  very  good  parole  risks,  and 
release  of  these  offenders  would  not 
endanger  the  community.  The  changes 
will  allow  for  release,  in  some  cases,  of 


UM  I 
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these  non-dangerous  persons  and  thus, 
by  assisting  in  the  overcrowding 
problem,  will  make  available  more 
prison  space  for  individuals  who  are 
dangerous  to  the  community, 
specifically  assaulti\e  types,  drug 
dealers,  etc. 

These  proposed  rule  changes  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act, 

List  of  Subjects  in  28  CFR  Part  2 

Administrative  practice  and 
procedure,  Prisoners,  Probation  and 
parole. 

PART  2— [AMENDED] 

1.  The  authority  citation  for  28  CFR 
Part  2  continues  to  read; 

Authority:  18  U,S,C.  4203(a)(1)  and 

4204|a)(6) 

§2.20    (Amended] 

2.  It  is  proposed  to  revise  Offense 
Example  303  in  Chapter  Three, 
Subchapter  A  of  the  Offense  Behavior 
Severity  Index  of  28  CFR  2.20  to  read  as 
follows: 

303    Property  Destruction  Other  Than  Listed 
Above 

(a)  If  the  conduct  results  in  bodily  injur>'  *, 

or  if  'serious  bodily  injury  is  the  result 
intended*,  grflde  as  if  'a.ssauit  during 
commi'^sion  of  another  offense'; 

(b)  If  damage  of  more  than  S1,0(X),000  is 
caused,  grade  as  Categon,  Six: 

(c)  If  damage  of  more  than  5200,000  but  not 
more  than  Si  ,000,000  is  caused,  grade  as 
Category  Five: 

-  (d!  If  damage  of  at  least  S40,000  but  not 
more  than  5200,000  is  caused,  grade  as 
Category  Four. 

(e)  If  damage  of  at  least  $2,000  but  not  less 
than  $40,000  is  caused,  grade  as  Category 
Three: 

(f)  If  damage  of  less  than  S2.000  is  caused, 
grade  ap  Categon,-  One: 

(g)  Exception:  If  a  significant  interruption 
of  a  government  or  public  utility  function  is 
caused,  grade  as  not  less  than  Category 
Three. 

3.  It  is  proposed  to  amend  Offense 
Example  331  in  Chapter  Three, 
Subchapter  D  of  the  Offense  Behavior 
Severity  Index  of  28  CFR  2.20  by 
revising  paragraphs  (a)-{e)  to  read  as 
follows: 

331    Theft,  Forgery:  Fraud.  Trafficking  in 
Stolen  Property  '.  Interstate  Transportation 
of  Stolen  Property,  Receiving  Stolen 
Property.  Embezzlement,  and  Related 
Offenses 

(a)  If  the  value  of  the  property  *  is  more 
than  Sl.OOO.OOO.  grade  as  Category  Six; 


*Terms  marked  by  an  asterisk  are  defined  in 
Chapter  Thirteen. 


(b)  If  the  value  of  the  property  *  is  more 
than  S200  000  but  not  more  than  $1,000,000, 
grade  as  Category  Five: 

(c)  If  the  value  of  the  property  *  is  at  least 
S40.000  but  not  more  than  $200,000.  grade  as 
Category'  Four: 

(d)  If  the  value  of  the  property  *  is  at  least 
S2.000  but  less  than  $40,000.  grade  as 
Category  Three: 

(e)  If  the  value  of  the  property  *  is  less  than 
S2.000.  grade  as  Category  One. 

*  ♦  *  •  • 

4  It  IS  proposed  to  revise  Offense 

Example  341  of  Chapter  Three, 
Subchapter  E  of  the  Offense  Behavior 
Severity  Index  of  28  CFR  2.20  to  read  as 
follows: 

341    Passing  or  Possession  of  Counterfeit 
Currency  or  Other  Medium  of  Exchange' 

(a)  If  the  face  value  of  the  currency  or  other 
medium  of  exchange  is  more  than  $1,000,000, 
grade  as  Category  Six; 

(b)  If  the  face  value  is  more  than  $200,000 
but  not  more  than  $1,000,000,  grade  as 
Category  Five; 

(c)  If  the  face  value  is  at  least  $40,000  but 
not  more  than  $200,000.  grade  as  Category 
Four; 

(d)  If  the  face  value  is  at  least  $2,000  but 
less  than  $40,000,  grade  as  Category  Three; 

(e)  If  the  face  value  is  less  than  $2,000, 
grade  as  Category  Two. 

5.  It  is  proposed  to  revise  Offense 
Example  363  of  Chapter  Three, 
Subchapter  F  of  the  Offense  Behavior 
Severity  Index  of  28  CFR  2.20  to  read  as 
follows: 

363    Insider  Trading 

(a)  If  the  estimated  economic  impact  is 
more  than  $1,000,000,  grade  as  Categor>'  Six: 

(b)  If  the  estim.ated  economic  impact  is 
more  than  $200,000  but  not  more  than 
$1,000,000,  grade  as  Category  Five; 

(c)  If  the  estimated  economic  impact  is  at 
least  $40,000  but  not  more  than  $200,000, 
grade  as  Category  Four 

(d)  If  the  estimated  economic  impact  is  at 
least  $2,000  but  less  than  S40.000,  grade  as 
Category  Three: 

(e)  If  the  estimated  economic  impact  is  less 
than  $2,000.  grade  as  Category  Two. 

(f)  Note:  The  term  economic  impact' 
includes  the  damage  sustained  by  the  victim 
whose  information  was  unlawfully  used,  plus 
any  other  illicit  profit  resulting  from  the 
offense. 

6.  It  is  proposed  to  amend  Offense 
Example  501  of  Chapter  Five, 
Subchapter  A  of  the  Offense  Behavior 
Severity  Index  of  28  CFR  2.20  by 
revising  paragraphs  (a) — (e)  to  read  as 
follows: 

501    Tax  Evasion  [income  tax  or  other  taxes] 

(a)  If  the  amount  of  tax  evaded  or  evasion 
attempted  is  more  than  $1,000,000,  grade  as 
Category  Six: 

(b)  If  the  amount  of  tax  evaded  or  evasion 
attempted  is  more  than  $200,000  but  not  more 
than  $1,000,000,  grade  as  Category  Five; 


(c)  If  the  amount  of  tax  evaded  or  evasion 
attempted  is  at  least  $40,000  but  not  more 
than  $200,000,  grade  as  Category  Four 

(d)  If  the  amount  of  tax  evaded  or  evasion 
attempted  is  at  least  $2,000  but  less  than 
$40,000.  grade  as  Categorj'  Three: 

(e)  If  the  amount  of  tax  evaded  or  evasion 
attempted  is  less  than  $2,000.  grade  as 
Category  One. 

*         ^         *         tt         * 

7.  It  is  proposed  to  revise  Offense 
Example  1161  of  Chapter  Eleven, 
Subchapter  G  of  the  Offense  Behavior 
Severity  Index  of  28  CFR  2.20  to  read  as 
follows: 

1161    Reports  on  Monetary  Instrument 
Transactions 

(a)  If  the  ver>'  large  scale  (e.g..  the 
estimated  gross  amount  of  currency  involved 
is  more  than  $1,000,000),  grade  as  Category 
Six; 

(b)  If  large  scale  (e.g.,  the  estimated  gross 
amount  of  currency  involved  is  more  than 
$200,000  but  not  more  than  $1,000,000).  grade 
as  Category  Five: 

(c)  If  medium  scale  (e.g.,  the  estimated 
gross  amount  of  currency  involved  is  at  least 
$40,000  but  not  more  than  $200,000).  grade  as 
Category  Four; 

(d)  If  small  scale  (e.g..  the  estimated  gross 
amount  of  currency  invoK'ed  is  less  than 
$40,000).  grade  as  Category  Three. 

8.  It  is  proposed  to  revise  Offense 
Example  1172  of  Chapter  Eleven, 
Subchapter  4  of  the  Offense  Behavior 
Severity  Index  of  28  CFR  2.20  to  read  as 
follows: 

1172    Kno  wing  Disposal  and /or  Storage  and 
Treatment  of  Hazardous  Vi'aste  Without  a 
Permit:  Transportation  of  Hazardous  Waste 
to  an  Unpermitted  Facility  /Re:  42  U.SC 
6928(d)  (1-2)1 

(a)  If  death  results,  grade  as  Category  Six: 

(b)  If  (1)  serious  bodily  injury  results:  or  (2) 
a  substantial  potential  for  death  or  serious 
bodily  injury  in  the  future  results;  or  (3)  a 
substantial  disruption  to  the  environment 
results  (e.g.,  estimated  cleanup  cost  exceeds 
$200,000.  or  a  community  is  evacuated  for 
more  than  72  hours),  grade  as  Category  Five; 

(c)  If  (1)  bodily  injurj-  results,  or  (2)  a 
significant  disruption  to  the  environment 
results  (e,g.,  estimated  cleanup  costs  of 
$40,000-$200,000.  or  a  community  is 
evacuated  for  72  hours  or  less),  grade  as 
Category  Four 

(d)  Otherwise,  grade  as  Category  Three; 

(e)  Exception:  Where  the  offender  is  a  non- 
managerial  employee  (i.e.,  a  truckdriver  or 
loading  dock  worker)  acting  under  the  orders 
of  another  person,  grade  as  two  categories 
below  the  underiying  offense,  but  not  less 
than  Category  One, 

Dated:  August  20. 1987. 
Benjamin  F.  Baer, 
Chairman.  U.S.  Parole  Commission. 
[FR  Doc.  87-20286  Filed  9-2-87:  8:4.S  am] 
BILUNG  CODE  1505-01-0 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  750 

Petition  To  Initiate  Rulemaking: 
Surface  Coal  Mining  and  Reclamation 
Operations;  Federal  Program  for 
Indian  Lands;  Performance  Standards 

agency:  Office  of  Surfare  Mining 
Recldmation  and  Enforcement,  Interior. 
ACTION:  Notice  of  decision  on  petition 
for  rulemaking. 

summary:  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE) 
is  making  available  to  the  public  its  final 
decision  on  a  petition  for  rulemaking 
from  the  Peabody  Coal  Company.  The 
petitioner  requested  that  OSMRE  amend 
the  applicable  performance  standards 
regarding  stabilization  of  surface  areas 
for  existing  optTations  not  yet  permitted 
under  OSMRE's  Federal  program  for 
Indian  lands.  On  September  4,  1987,  the 
Director  made  a  decision  to  deny  the 
petition. 

ADDRESS:  Copies  of  the  petition,  and 
other  relevant  materials  comprising  the 
administrative  record  of  this  petition  are 
available  for  public  review  and  copying 
at  OS.MRE.  Administrative  Record, 
Room  5131,  IIM  L  Street  NW., 
Washington.  UC 

FOR  FURTHER  INFORMATION  CONTACT. 

Arthur  W.  Abbs.  Chief,  Division  of 
Regulatory  Programs,  Office  of  Surface 
Mining  Reclamation  and  Enforcement. 
US.  Department  of  the  Interior.  1951 
Constitution  Avenue  N'VV.,  Washington, 
DC  20240;  Telephone  (202)  343-5351 
(Commercial  or  FTS). 

SUPPLEMENTARY  INFORMATION: 

1.  Petition  for  Rulemaking  Process 

Pursuant  to  section  201(gl  of  the 
Surface  Mining  Control  and  Reclamation 
Act  of  ig-'?  (SMCRA),  any  person  may 
petition  the  Director  of  OSMRE  for  a 
change  in  OSMRE's  regulations.  Under 
the  applicable  regulations  for 
pjlemaking  petitions,  30  CFR  700.12,  if 
the  Director  determines  that  the  petition 
has  a  reasonable  basis,  the  Director 
shall  publish  a  notice  in  the  Federal 
Register  seeking  comments  on  the 
petition,  and  may  hold  a  public  hearing, 
conduct  an  investigation,  or  take  other 
action  to  determine  whether  the  petition 
should  be  granted.  If  the  petition  is 
granted,  the  Director  initiates  a 
rulemaking  proceeding.  If  the  petition  is 
denied,  the  Director  notifies  the 
petitioner  in  writing,  setting  forth  the 
reasons  for  denial.  Under  30  CFR 
700.12(d),  the  Director's  decision 


constitutes  the  final  decision  for  the 
Department  of  the  Interior. 

II.  The  Peabody  Coal  Co.  Petition  of 
April  30, 1987 

OSMRE  received  a  letter  dated  April 
30, 1987.  transmitting  a  petition  for 
rulemaking  on  behalf  of  the  Peabody 
Coal  Company  to  amend  OSMRE's 
existing  regulations  at  30  CFR  750.16 
concerning  the  applicable  performance 
standards  for  surface  coal  mining  and 
reclamation  operations  on  Indian  lands. 
Specifically,  the  petitioner  sought  to 
revise  the  regulatory  requirements 
regarding  stabilization  of  surface  areas 
for  existing  operations  not  yet  permitted 
under  OSMRE's  Federal  program  for 
Indian  lands  at  30  CFR  Part  750. 

On  June  S,  1987,  OSMRE  published  a 
notice  in  the  Federal  Register  (52  FR 
21328)  requesting  public  comment  on  the 
petition,  "The  comment  period  closed  on 
July  6, 1987.  One  comment  letter  was 
submitted  in  response  to  this  request. 

For  the  reasons  discussed  in  the 
appendix  to  this  notice,  the  Director  is 
denying  the  petition. 

The  Director's  letter  to  the  petitioner 
on  this  rulemaking  petition  appears  as 
an  appendix  to  this  notice.  This  letter 
reports  the  Director's  decision  to  the 
petitioner.  It  also  contains  a  summary 
description  of  the  issues  raised  by  the 
petitioner,  a  discussion  of  the  applicable 
statutory  provisions  and  OSMRE's 
current  regulatory  program,  an  analysis 
of  the  petitioner's  proposed  regulatory 
change  and  justification  for  the 
proposed  amendment,  and  a  summary  of 
the  comments  received  on  the  petition. 

Dated:  September  4, 1987. 

)ed  Christansen, 

Director,  OfHce  of  Surface  Mining 
Reclamation  and  Enforcement 

Appendix 

The  Direetor's  response  to  the  petition 
from  the  Peabody  Coal  Company  is  as 

follows: 

Mr,  Kenneth  R.  Moore, 

President,  Western  Division.  Peabody  Coal 

Company,  1300  South  Yale.  Flagstaff, 

Arizona  66001. 
Dear  Mr.  Moore:  This  letter  is  in  response 
to  the  April  30, 1987,  petition  for  rulemaking 
submitted  to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE)  on 
behalf  of  the  Peabody  Coal  Company.  The 
petition  requested  that  OSMRE  amend  its 
existing  regulations  governing  surface  coal 
mining  and  reclamation  operations  on  Indian 
lands  with  respect  to  stabilization  of  surface 
areas. 

On  June  5, 1987,  OSMRE  published  a  notice 
in  the  Federal  Register  (52  FR  21328) 
requesting  public  comment  on  the  petition. 
The  comment  period  closed  on  July  6, 1987. 
Comments  vyere  submitted  by  the  Hopi  Tritje. 


After  careful  consideration  of  the  positions 
and  arguments  presented  in  the  pefitk)n.  I 
have  decided  to  deny  the  petitioners  request 
to  initiate  rulemaking.  The  requested 
amendment  to  the  regulations  would  not 
significantly  alter  Current  regulatory 
requirements  pertaining  to  the  stabilization  of 
surface  areas  and  the  proposed  rule  change  is 
thus  unwarranted.  Therefore,  no  rulemaking 
proceeding  will  be  initiated  on  this  subject. 
The  reasons  for  my  decision  are  di.scussed  in 
the  enclosed  analysis.  As  provided  in  30  CFR 
700.12,  my  decision  constitutes  the  final 
decision  for  the  Department  of  the  Interior. 

I  appreciate  your  interest  in  the  surface 
coal  mining  and  reclamation  program. 

Sincerely, 
Jed  Christensen, 
Director. 

Enclosure 

Decision  on  Petition  To  Initiate 
Rulemaking  To  Amend  Surface 
Stabilization  Performance  Standards 
Under  the  Federal  Program  for  Indian 
Lands  (30  CFR  Part  750) 

/,  Background  on  Petition 

On  May  18,1987,  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
(OSMRE)  received  a  petition  to  initiate 
rulemaking  from  Mr.  Kenneth  R.  Moore, 
President  of  the  Western  Division  of  the 
Peabody  Coal  Company.  The  petitioner, 
Peabody  Coal  Company,  proposed  that 
OSMRE  amend  its  existing  regulations 
under  30  CFR  Part  750  concerning  the 
applicable  performance  standards  for 
surface  coal  mining  and  reclamation 
operations  on  Indian  lands.  Specifically, 
Peabody  sought  to  revise  the  interim 
regulatory  requirements  at  30  CFR  750.16 
with  respect  to  surface  stabilization  on 
Indian  lands. 

On  June  5, 1987,  OSMRE  published  a 
notice  in  the  Federal  Register  (52  FR 
21328]  announcing  the  availability  of  the 
petition  and  requesting  public  comment. 
The  30  day  comment  period  closed  on 
July  6, 1987,  OSMRE  received  one 
comment  letter  from  the  Hopi  Tribe. 

//.  Substance  of  Petition 

The  petitioner  proposed  that  OSMRE 
amend  its  regulations  at  30  CFR  750.16 
to  authorize  all  surface  coal  mining 
operations  on  Indian  lands  to  comply 
with  the  surface  stabilization 
requirements  of  30  CFR  816,95, 
Presently,  existing  operations  that  have 
not  yet  been  issued  a  permanent 
program  permit  pursuant  to  30  CFR  Part 
750  must  adhere  to  the  performance 
standards  codified  at  25  CFR  Part  216, 
Subpart  B,  including  the  regulation  at  25 
CFR  216.105(1)— Regrading  or  stabilizing 
rills  and  gullies.  Under  the  petitioner's 
proposal,  the  provisions  of  30  CFR 
816.95  would  apply  uniformly  to  all 
surface  coal  mining  operations  on  Indian 
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lands  including  existing  operations  not 
yet  permitted  under  30  CFR  Part  750. 

///.  Applicability  Statutory  Provisions 

The  Secretary'  of  the  Interior,  through 
OSMRE,  exercises  exclusive  regulatory 
jurisdiction  over  Indian  lands  with 
respect  to  surface  coal  mining  and 
reclamation  operations.  OSMRE's 
statutory  obligations  as  the  regulatory 
authority  on  Indian  lands  are  set  forth  in 
section  710  of  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA). 

Section  710(d)  requires  all  surface 
coal  mining  operations  on  Indian  lands 
to  comply  with  requirements  at  least  as 
stringent  as  those  imposed  bv  sections 
507.  508.  509.  510.  515,  516,  517,  and  519 
of  SMCRA.  With  respect  to  stabilization 
of  surface  areas,  section  515(b)(4) 
requires,  at  a  minimum,  that  all  such 
areas  affected  by  the  mining  operation 
be  stabilized  and  protected  so  as  to 
effectively  control  erosion  and  attendant 
air  and  water  pollution.  Section 
515(b)(19)  further  requires 
reestablishment  on  the  regraded  areas, 
and  all  other  lands  affected,  of  a 
diverse,  effective,  and  permanent 
vegetative  cover. 

IV.  Current  OSMRE  Regulatory 
Program 

OSMRE's  existing  regulations  at  30 
CFR  750.16  establish  the  applicable 
performance  standards  for  surface  coal 
mining  and  reclamation  operations  on 
Indian  lands  Existing  operations  are 
subject  to  the  requirements  of  25  CFR 
Part  216,  Subpart  B— Surface 
Exploration,  Mining,  and  Reclamation  of 
Lands — Coal  Operations — until  OSMRE 
issues  a  permanent  program  permit 
pursuant  to  30  CFR  Part  750. 
Accordingly,  such  operations  must 
comply  with  the  provisions  of  25  CFR 
215.106(i) — Regrading  or  stabilizing  rills 
and  gullies.  The  regulations  at  25  CFR 
216.105(1)  require  that  when  rills  and 
gullies  deeper  than  nine  inches  form  in 
areas  that  have  been  regraded  and  have 
had  the  topsoil  replaced,  but  where 
vegetation  has  not  yet  been  established, 
the  permittee  shall  fill,  grade,  or 
otherwise  stabilize  the  nils  and  gullies 
and  reseed  or  replant  the  area  according 
to  25  CFR  216.110.  The  rules  also  specify 
that  rills  and  gullies  of  lesser  size  must 
be  stabilized  if  they  will  disrupt  the 
approved  postmining  land  use  or  may 
result  in  additional  erosion. 

The  revegetation  regulations  at  25 
CFR  216.110  require  the  establishment  of 
a  diverse,  effective,  and  permanent 
vegetative  cover,  capable  of  stabilizing 
the  soil  surface  with  respect  to  erosion 
and  supportive  of  the  approved 
postmining  land  use,  on  all  lands  that 


have  been  disturbed.  Areas  containing 
rills  and  gullies  must  meet  all  applicable 
requirements  of  25  CFR  216.110  before 
full  release  of  bond  or  operator  liability 
can  occur. 

In  addition  to  the  regulations,  OSMRE 
has  issued  a  policy  directive  entitled 
"Interpretation  of  Initial  Program  and 
Indian  Lands  Regulations  Concerning 
Rills  and  Gullies"  for  distribution  to  its 
field  personnel  The  July  9. 1987, 
directive  provides  intepretative 
clarification  regarding  the  requirements 
of  25  CFR  216.105(1)  for  purposes  of  on- 
site  inspection. 

After  obtaining  a  Federal  permit 
pursuant  to  30  CFR  Part  750,  mining 
operations  on  Indian  lands  are  subject 
to  the  applicable  performance  standards 
of  30  CFR  Subchapter  K.  including  Parts 
816,  817,  819,  822.  823,  824,  827,  and  828. 
The  regulations  at  30  CFR  816  95— 
Stabilization  of  surface  areas — are  the 
permanent  regulatory  program 
counterpart  to  25  CFR  216.105(1).  The 
regulations  state  that  rills  and  gullies 
which  form  in  areas  that  have  been 
regraded  and  topsoiled  and  which  either 
(1)  disrupt  the  approved  postmining  land 
use  or  the  reestablishment  of  the 
vegetative  cover,  or  (2)  cause  or 
contribute  to  a  violation  of  water  quality 
standards  for  receiving  streams  shall  be 
filled,  regraded,  or  otherwise  stabilized; 
topsoil  shall  be  replaced;  and  the  areas 
shall  be  reseeded  or  replanted.  Like  the 
Indian  lands  rules  at  25  CFR  216.110,  the 
permanent  program  regulations  at  30 
CFR  816.111  require  the  permittee  to 
establish  a  vegetative  cover  or  regraded 
areas  that  is  diverse,  effective, 
permanent,  and  capable  of  stabilizing 
the  soil  surface  from  erosion. 

V.  Analysis  of  Petitioner's  Proposal 

As  stated  previously,  the  regulations 
at  30  CFR  750  16  establish  the  applicable 
performance  standards  for  surface  coal 
mining  and  reclamation  operations  on 
Indian  lands.  The  petitioner  proposed 
that  OSMRE  amend  the  current 
regulatory  requirements  of  30  CFR  750.16 
as  follows.  (The  underlined  portion 
represents  the  revised  language 
proposed  by  Peabody.) 

Section  750.16  Performance  standards. 

After  OSM  issues  a  permit  under  this 
part,  a  person  conducting  surface  coal 
mining  operations  on  Indian  lands  shall 
do  so  in  accordance  with  Parts  816,  817, 
819.  822.  823.  824,  827,  and  828  of  this 
chapte.  Prior  to  that  time,  the  person 
conducting  surface  coal  mining 
operations  shall  adhere  to  the 
performance  standards  of  25  CFR  Part 
216,  Subpart  B  except  216.105(1). 
Stabilization  of  surface  areas  shall  be 
governed  by  30  CFR  816.95. 


For  the  reasons  set  forth  below, 
OSMRE  does  not  believe  that  the 
change  sought  by  Peabody  would 
substantively  alter  current  regulatory 
requirements.  Proper  application  of  the 
provisions  of  25  CFR  216  105(i),  as 
explained  in  the  OSMRE  directive 
defining  agency  policy  on  this  topic, 
would  ultimately  render  on-site 
differences  between  the  permanent 
program  standards  contained  in  30  CFR 
816.95  and  the  requirements  of  25  CFR 
216.105(i)  insignificant. 

The  regulations  at  25  CFR  216.105(i) 
and  216.110,  when  considered  in 
conjunction  with  each  other,  require  thai 
rills  and  gullies  which  form  on  regraded 
and  topsoiled  areas  on  Indian  lands 
where  vegetation  has  not  yet  been 
established,  be  filled,  graded,  or 
otherwise  stabilized  unless  they  have 
naturally  stabilized  and  will  not 
interfere  with  the  postmining  land  use. 
Where  vegetation  sufficient  to  control 
overall  erosion  has  not  yet  been 
established  on  the  site,  the  presence  of 
active  rills  and  gullies  constitutes  a 
violation  only  when  the  rills  and  gullies 
are  greater  than  nine  inches  in  depth,  or 
where  they  would  be  disruptive  to  the 
postmining  land  use  or  are  of  such  area! 
extent  as  to  preclude  successful 
establishment  of  vegetation.  Operators 
are  encouraged  to  initiate  appropriate 
soil  conservation  measures  before 
erosion  occurs  to  this  degree. 

The  principal  difference  between  the 
regulations  at  30  CFR  816.95  and  25  CFR 
216.105(i)  is  that  the  latter  prescribe  a 
specific  numerical  depth  at  which  the 
presence  of  unstabilized  rills  and  gullies 
constitute  a  definite  violation  on  areas 
where  vegetation  has  not  been 
reestablished.  The  regulatory  programs 
are  similar  in  requiring  that  rills  and 
gullies  which  will  disrupt  the  approved 
postmining  land  use  or  interfere  with 
vegetative  establishment  be  regraded  or 
otherwise  stabilized.  Likewise,  both  sets 
or  regulations  require  that  surface  areas 
be  stabilized  so  as  to  effectively  control 
additional  erosion  or  sedimentation. 
Neither  regulatory  program  requires 
regrading  of  stabilized  rills  and  gullies 
which  do  not  disrupt  the  postmining 
land  use,  or  redisturbance  of 
successfully  revegetated  areas. 

Under  either  regulatory  provision,  as 
the  policy  directive  indicates, 
observation  of  a  rill  or  gully  is  not  itself 
evidence  that  erosion  is  presently 
occurring  or  that  site  utility  is  being 
impaired.  W'here  an  erosional  channel 
appears  stabilized,  based  upon  a 
technical  evaluation  of  active  versus 
inactive  channel  characteristics,  and  the 
channel  does  not  interfere  with  the 
postmining  land  use.  the  permittee  is 
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advised  to  monitor  the  site  for  any 
change  in  status,  but  is  not  required  to 
take  any  corrective  action.  When 
remedial  action  is  required,  the  action 
should  allow  the  use  of  the 
environmentally  least  disruptive  method 
of  stabilization  consistent  with  the 
approved  postmining  land  use. 

VI.  Analysis  of  Petitioner's  fustificatJon 
for  Proposed  Amendment 

The  Petitioner  requested  the  proposed 
amendment  on  the  basis  that: 

1.  The  design  criteria  at  25  CFR 
216.105(1)  are  unnecessarily  stringent 
and  only  applicable  to  operators  on 
Indian  lands; 

2.  RiU  and  gully  development  is 
expected  in  reclaimed  areas  in  the 
semidrid  west  as  a  natural  part  of  the 
dramage  system  evolution  process; 

3.  The  repair  of  "m.inor"  rills  and 
gullies  IS  costly  and  counterproductive 
in  thdt  it  requires  the  redisturbance  of 
considerable  amounts  of  revegetated 
and  reclaimed  lands; 

4.  The  permitting  process  for  the 
petitioner's  Black  Mesa  and  Kayenta 
Mines  will  be  unduly  prolonged  by  the 
preparation  of  an  environmental  impact 
statement  (EIS).  thus  precluding  the 
possibility  of  "programmed  relief  from 
the  regulation  at  25  CFR  216.105(1) 
within  a  reasonable  timeframe. 

OSMRE  disagrees  that  the  regulation 
at  25  CFR  216.105(1)  is  overly  stringent 
and  applicable  only  on  Indian  lands. 
The  provisions  of  25  CFR  216.105(1)  are 
identical  to  those  promulgated  by 
OS.MRE  at  30  CFR  715.14(i)  under  the 
initial  regulatory  program  which  was 
adopted  as  an  interim  measure  pending 
approval  of  permanent  State  of  Federal 
regulatory  programs  and  completion  of 
permitting  actions  under  these 
programs.  All  operations  subject  to  the 
initial  program  standards  must  meet  the 
specified  regulatory  requirement. 

OSMRE  agrees  with  the  petitioner 
that  r;ll  and  gully  development  is  to  be 
expected  in  reclaimed  areas  under 
semiarid  climatic  conditions,  but 
disagrees  that  rill  and  gully  repair 
requires  redisturbance  of  considerable 
amounts  of  revegetated  and  reclaimed 
lands.  OSMRE  believes  that  the  existing 
ret;uldtions  reasonably  provide  for  such 
situations  m  that  the  operator  must 
redisturb  regraded  areas  to  the  minimal 
extent  necessary  to  achieve  compliance 
with  the  regulatory  program  in  a  manner 
that  is  least  disruptive  to  the 
environment.  The  regulations  allow  for 
stabilization  methods  which  required  no 
redisturbance  such  as  heavy  mulch 
application  in  rills  and  gullies.  Areas 
that  have  been  successfully  revegetated 
are  not  subject  to  redisturbance  under 
25  CFR  216.105(1). 


Finally,  the  petitioner  maintained  that 
preparation  of  the  Black  Mesa-Kayenta 
EIS  would  inordinately  delay  the 
regulatory  "relier'  provided  by  30  CFR 
816.95.  While  application  of  30  CFR 
816.95  would  remove  the  specific  criteria 
of  nine  inch  depth  for  rills  and  gullies  in 
areas  where  vegetation  is  not 
reestablished.  OSMRE  does  not  agree 
that  30  CFR  816.95  would  grant 
substantial  "relief  to  the  petitioner 
since  the  standards  are  similar  to  those 
in  25  CFR  216.105(i)  when  properly 
applied.  OSMRE  will  continue  to  make 
every  effort  to  ensure  that  standards  are 
consistently  applied  by  its  field 
inspections. 

Vlf.  Public  Comment 

In  response  to  the  request  for 
comments,  a  comment  letter  was 
submitted  by  the  Hopi  Tribe's  Office  of 
General  Counsel  opposing  the  proposed 
rule  change  and  recommending  denial  of 
the  petition.  The  tribe  commented  that 
inadequate  reclamation  at  the  Black 
Mesa-Kayenta  mining  complex  had  led 
to  excessive  rill  and  gully  development 
and  that  the  petitioner  sought  the 
proposed  rule  change  merely  to  avoid 
the  costs  associated  with  improved 
reclamation  practices. 

To  the  extent  that  there  may  be 
problems  with  reclamation  at  the  Black 
Mesa-Kayenta  mining  complex,  these 
are  matters  which  are  appropriately 
dealt  with  during  the  mine  site 
inspection  process.  OSMRE  cannot 
speculate  as  to  the  petitioner's 
motivation  for  seeking  the  rule  change 
and  must  consider  the  petition  solely  on 
its  merits.  As  noted  above.  OSMRE 
finds  that  the  standards  of  30  CFR  816.95 
are  not  substantively  different  than 
those  of  25  CFR  216.105(1)  when  properly 
applied  and  would  anticipate  no 
material  difference  in  costs  associated 
with  reclamation  under  the  respective 
standards,    i 

VIII.  Final  Decision 

Based  upon  the  foregoing  analysis,  I 
am  denying  the  petition  to  initiate 
rulemaking.  OSMRE  does  not  believe 
that  a  rulemaking,  as  proposed  by  the 
petitioner,  would  substantially  change 
the  application  of  standards  concerning 
stabilization  of  rills  and  gullies. 
Moreover,  in  light  of  the  limited 
applicability  of  25  CFR  216.105(1).  the 
resources  which  would  be  needed  to 
effect  a  regulatory  change  would  be 
better  expended  on  other  agency 
priorities.  OSMRE  will  continue  to 
assure  that  its  inspectors  apply 
regulatory  criteria  in  a  consistent 
manner.  The  petitioner  has  not 
persuaded  rae  that  the  issues  that 


concern  them  warrant  revision  of  the 
regulations. 

[FR  Doc.  87-20903  Filed  9-10-^7;  8;45  amj 
BILLING  CODE  4310-05-M 

Fis.h  and  Wildlife  Service 

50  CFR  Part  17  I 

Endangered  and  Threatened  Wildlife 
and  Plants;  90-Day  Petition  Finding 
and  Initiation  of  Status  Review, 
Northern  Spotted  Owl 

agency:  Fish  and  Wildlife  Service, 
Interior. 

action:  Notice  of  petition  finding  and 
status  review. 

SUMMARY:  The  Service  announces  a  90- 
day  finding  for  a  petition  to  amend  the 
List  of  Endangered  and  Threatened 
Wildlife  by  adding  the  northern  spotted 
owl  [Strix  occidentaiis  caurina).  A 
status  review  is  initiated  for  the 
northern  spotted  owl.  Comments  and 
data  on  this  species  are  requested. 

DATES:  The  finding  announced  in  this 
notice  was  made  July  23, 1987. 
Comments  and  information  on  the  status 
of  the  northern  spotted  owl  must  be 
submitted  by  November  10, 1987. 

ADDRESSES:  Information,  comments  or 
questions  should  be  submitted  to  Mr. 
Rolf  Wallenstrom.  Regional  Director, 
U.S.  Fish  and  Wildlife  Service.  500  NE. 
Multnomah  Street.  Suite  1692.  Portland. 
Oregon  97232.  The  petition,  90-day 
finding,  supporting  data,  and  comments 
are  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service's  (Service)  Region  1  Office  of 
Endangered  Species  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Wayne  S.  W  hite.  Chief,  Division  of 
Endangered  Species  ,  at  the  above 
address  {503/231-*131  or  FTS  429-6131). 
SUPPLEMENTARY  INFORMATtON: 

Background  I 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  of  1973.  as  amended  (16 
U.S.C.  1531  etseq],  requires  that  the 
Service  make  a  finding  on  whether  a 
petition  to  list,  delist,  or  reclassify  a 
species  presents  substantial  scientific  or 
commercial  information  to  demonstrate 
that  the  petitioned  action  may  be 
warranted.  To  the  maximum  extent 
practicable,  this  finding  is  to  be  made 
within  90  days  of  the  receipt  of  the 
petition,  and  the  finding  is  to  be 
published  promptly  in  the  Federal 
Register.  If  the  finding  is  positive,  the 
Service  is  also  required  to  promptly 
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status  nf  the 


commence  a  revifnv  of  ihi- 
involved  species 

A  petition  from  Max  Strahan, 
Campaign  Director,  Green  World, 
Cambridge.  Massachusetts,  dated 
November  28.  1986.  was  received  by  the 
Service  January  28, 1987.  The  petition 
requested  the  Service  to  list  the  northern 
spotted  owl.  Strix  occidentalis  caunna, 
as  an  endangered  species.  The  owl  is 
known  to  chiefly  inhabit  the  forests  of 
British  Columbia,  Washington,  Oregon 
and  northwestern  Californ.a. 

The  petition  stated  that  the  noi'hern 
spotted  owl  population  is  in  dec!:ne  due 
to  habitat  destruction.  The  petition  and 
references  cited  therein  stated  that  (aj 
the  northern  spotted  ovvl  is  closely 
associated  with  dense  old-growth 
forests,  (b)  timber  operations  have 
greatly  reduced  the  available  owi 
habitat,  and  (c)  most  of  the  remau-ing 
suitable  habitat  for  the  owl  is  on  public 
lands.  The  petition,  along  v.  iih 
additional  information  available  to  the 


Fish  and  Wildlife  Service,  presented 
substantial  information  to  call  for  a 
status  review  of  the  species  to 
determine  whether  listing  the  northern 
spotted  owl  is  actually  warranted. 
Therefore,  the  finding  was  that  the 
petition  presented  substantial 
information  that  the  action  requested 
may  be  warranted.  A  formal  status 
review  of  the  northern  spotted  owl  is 
initiated  herewith. 

The  Service  would  appreciate  any 
additional  data,  comments  and 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
Kj-.heT  interested  party  concerning  the" 
status  of  the  northern  spotted  owl,  Strix 
occidentalis  caurina. 

Within  one-year  from  the  date  the 
petition  was  received  (January  28, 1987), 
a  finding  as  to  whether  the  petitioned 
action  is  warranted  is  required  by 
section  4(b)(3)(B)  of  the  Act.  Data 
received  on  or  before  November  10, 


1987,  will  be  considered  in  making  the 
finding  on  the  merits  of  the  petition. 

Author 

This  notice  was  prepared  by  Ms. 
Robyn  Thorson,  U.S.  Fish  and  Wildlife 
Service.  500  \E  \f  'rnomah  Street,  Suite 
1892,  Portlanc  0<  -  -.97232(503/231- 
6131  of  FTS  429-6131). 

.Authority 

iiitf  duthority  for  this  notice  is  the 
Endangered  Species  Act  of  1973,  as 
amended  Pub.  L.  93-205,  87  Stat.  884; 
Pub.  L  94-359,  90  Stat.  911;  Pub.  L.  95- 
632,  92  Stat.  3751;  Pub.  L  9&-159,  93  Stat. 
1225;  Pub.  L.  97-304,  96  Stat.  1411  (16 
U.S.C.  1531e?seg.). 

Dated;  September  9, 1987 
Susan  Recce, 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 

[FR  Dor„  87-21066  Filed  9-10-87;  8:45  amj 
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This    section    of   the    FEDERAL    REGISTER 
contains  documents  other  than   rules  or 
proposed  rules  that  are  applicable  to  the 
public    Notices  of  hearings   and 
investigations,   committee   meetings,   agency 
decisions  and  rulings,  delegations  of 
authonty,   filing   of  pet'tions  and 
applications   and   agency   statements   of 
organization   and   functions   are  examples 
of   documents   appearing   in   this   section. 


ACTION 

Agency  Information  Collection 
Request  Under  0MB  Review 

agency:  action 

ACTION:  Information  collection  request 

under  review, 

SUMMARY:  This  notice  sets  forth  certain 
information  about  an  information 
collection  proposal  by  ACTION',  the 
Ffderal  Domestic  Volunteer  Agency. 
Backi>round:  Under  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 
the  Office  of  Management  and  Budget 
(OMB)  reviews  and  acts  upon  proposals 
to  collect  information  from  the  public  or 
to  impose  recordkeeping  requircm.ents, 
ACTIO.N  has  submitted  the  information 
collection  propt^Sdi  described  below  to 
OMB.  OMB  and  ACTION  will  consider 
comments  on  the  proposed  collection  of 
information  and  recordkeeping 
requirements.  Copies  of  the  proposed 
forms  and  supporting  documents 
[requests  for  clearance  (SF  83), 
supporting  statement,  instructions, 
transmittal  letter,  and  other  documents] 
may  be  obtained  from  the  agency 
clearance  officer. 

Need  and  Use:  Pre-Application 
Inquiry  form  will  be  used  to  screen 
applicants  with  minimum  chance  of 
approval  and  thereby  prevent  more 
extensive  effort  in  preparing  and 
reviewing  the  complete  application  form 
(ACrriON  Form  A-:421— OMB  Approval 
3001-0098.) 

To  obtain  information  about  or  to 
submit  comments  on  this  proposed 
inform.ation  collection,  please  contact 
both: 
Melvm  E.  Beetle.  ACmON  Clearance 

Officer,  ACTION,  Room  M-601,  806 

Connecticut  Ax.  e.,  NW',.  Washington. 

DC  20325.  Tel;  (202)  634-9318 
c::d 

Joseph  Lackey.  Desk  Officer  for 
ACTIOM.  Office  of  Managemfent  and 
Budget.  New  Executive  Ouica  •'^Idg.. 


Room  3002.  Washington.  DC  20503.  Tel: 
(202)  395-7316 

Office  of  ACTION  issuing  the 
Proposal:  ACTION/Domestic 
Operations, 

Title  of  Form:  ACTION/VISTA  Pre- 
Application  Inquiry. 

Type  of  Request:  Reinstatement, 

Frequency  of  Collection;  On  Occasion. 

General  Description  of  Respondents: 
Public  agencies  and  private  non-profit 
including  small  organizations. 

Estimated  Number  of  Annual 
Responses:  100. 

Estimated  Annual  Reporting  or 
Disclosure  Burden:  Total  hours  200. 

Respondent  s  Obligation  to  Reply: 
None. 

Melvin  EL  Beetle, 
A  CTION  Clearance  Officer. 

Date:  September  4.  1987, 
[FR  Doc.  87-23889  Filed  9-10-fl7;  8:45  am] 

BILLING  CODE  6060-28-M 


ADDRESS:  Department  of  Transportation 
Conference  Room  2230.  400  Seventh 
Street,  SW..  Washington.  DC. 

Committees  of  the  ATBCB  will  meet 
on  Monday  and  Tuesday.  September  14 
and  15. 1987.  also  in  DOT  Conference 
Room  2230.  400  Seventh  Street  SW. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Allison.  Communications 
Manager.  (202)  245-1591  (voice  or  TDD). 
Margaret  Milner, 
Execiitiie  Director. 

[FR  Doc.  67-20868  Filed  9-10-87:  8:45  amj 
BILLING  COOe  6820-BP-M 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

Meeting       I 

agency:  Architectural  and 

Transportation  Barriers  Compliance 

Board. 

ACTION:  Notice  of  ATBCB  meeting. 

SUMMARY:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (ATBCB)  has  scheduled  a  meeting 
to  be  held  from  10:00  to  1:00,  on 
Wednesday,  September  16, 1987.  to  take 
place  in  Department  of  Transportation 
(DOT)  Conference  Room  2230,  400 
Seventh  Street  SW.,  Washington.  DC. 

Items  on  the  Agenda:  Changes  to  the 
Boa:d's  Statement  of  Organization  and 
Procedures  to  implement  Rehabilitation 
Act  amendments  of  1986;  Freedom  of 
Information  Act  regulation  amendments: 
research  and  technical  assistance 
funding  priorities  for  FY  1988  and  FY 
1989:  amendment  to  compliance  and 
enforcement  procedures:  and 
contingency  uses  of  FY  1987  Object 
Class  25  funds.  The  meeting  will  go  into 
closed  session  for  Board  members  only 
upon  completion  of  the  above  agenda 
items. 

DATE:  Wednesday,  September  16, 1987— 
10:00  AM— .1:00  PM. 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Docket  No.  15-87] 

Foreign-Trade  Zone  102,  St  Louis,  Mo; 
Application  for  Subzone  General 
Motors  Auto  Assembly  Plant  In 
Wentzville,  Mo 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
board)  by  the  St.  Louis  County  Port 
Authonty  (Port  Authority)  requesting 
special-purpose  subzone  status  for  the 
General  Motors  Corporation  (CM)  auto 
assembly  plant  m  Wentzville.  Missouri, 
adjacent"  to  the  St.  Louis  Customs  port  of 
entry.  The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foregin-Trade  Zones  Act.  as  amended 
(19  CFR  Part  400).  It  was  formally  filed 
on  September  4,  1987, 

The  440-acre  CM  plant  is  located  at 
1500  State  Highway  "A"  in  Wentzville, 
some  45  miles  w  est  of  St,  Louis,  It  is 
used  to  assemble  Oldsmobile  and  Buick 
automobiles,  employing  6.350  workers. 
Most  components  used  at  the  plant  are 
of  domestic  origin.  Some  2  percent  are 
sourced  aboard,  including  radios,  radio- 
cassettes,  wire  harnesses,  instrument 
panel  pads  and  steering  wheels. 

Zone  procedures  will  exempt  CM 
from  duty  payments  on  the  foreign  parts 
it  uses  in  its  exports.  On  domestic  sales, 
the  company  will  be  able  to  defer  duty 
and  to  take  advantage  of  the  same  duty 
rate  available  to  im.porters  of  finished 
autos.  Overall,  the  average  duty  rate  on 
the  foreign  components  used  by  CM  is 
4.3  percent  compared  with  the  rate  for 
finished  autos  of  2.5  percent.  The 
savings  from  subzone  status  will 
contribute  to  the  company's  overall  cost 
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reduction  program,  helping  its  U.S. 
plants  become  more  competitive  with 
auto  production  plants  offshore. 

In  accordance  with  the  Boards 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  Dennis  Puccinelli 
(Chairman),  Foreign-Trade  Zone  Staff, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230:  Theodore 
Gaiantowicz.  District  Director,  U.S. 
Customs  Service,  North  Central  Region. 
7911  Forsyth  Blvd.  (Suite  625),  Clayton, 
Missouri  63105:  and  Colonel  Daniel  .VI. 
Wilson,  District  Engineer.  U.S.  Army 
Engineer  District  St.  Louis,  210  Tucker 
Blvd.  .\orlh.  St.  Louis,  Missouri  63101- 
1986. 

Comments  concerning  the  proposed 
subzone  are  invited  in  writing  from 
interested  persons  and  organizations. 
They  should  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below  and  postmarked  on  or  before 
October  23,  1987. 

A  copy  of  the  application  is  available 
for  public  inspection  at  each  of  the 
following  locations: 

U.S.  Department  of  Commerce,  District 
Office,  7911  Forsyth  Boulevard,  Suite 
610,  St.  Louis,  Missouri  63105 

office  of  the  Executive  Secretary. 
Foreign-Trade  Zones  Board.  U.S. 
Department  of  Com.merce,  14th  and 
Pennsylvania  Avenue  .\'W.  Room 
1529,  Washington,  DC  20230 
Dijted:  September  4,  1987. 

John  |,  Da  Ponte,  [r., 

Exfrulive  Secretary 

|FR  Doc.  87-20938  Filed  9-10-87;  8:45  am) 

BILLING  CODE  3510-DS-M 


International  Trade  Administration 

(A-588-7031 

Postponement  of  Preliminary 
Antidumping  Duty  Determination; 
Certain  Internal-Combustion,  Industrial 
Forklift  Trucks  From  Japan 

agency:  International  Trade 
.Administration.  Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice. 


SUMMARY:  This  notice  informs  the  public 
thiit  we  have  received  a  request  from 
the  petitioners  in  this  investigation  to 
postpone  the  preliminary  determination 
as  permitted  by  section  733(c)(l)(.'\)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
•Act).  Based  on  this  request,  we  are 
postponing  our  preliminary 
determination  of  whether  sales  of 
certain  internal-combustion,  industrial 
forklift  trucks  from  Japan  have  occurred 


at  less  than  fair  value  until  not  later 
than  October  29,  1987. 

EFFECTIVE  DATE:  September  11, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gary  Taxerman  or  Rick  Herring,  Office 
of  Investigations.  Import  Administration, 
US  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230,  telephone:  |202) 
377-0161  or  377-0187, 

SUPPLEMENTARY  INFORMATION:  On  .May 
18,  1987  (52  FR  18588).  we  published  the 
notice  of  initiation  of  an  antidumping 
duty  investigation  to  determine  whether 
certain  internal-combustion,  industrial 
forklift  trucks  from  Japan  are  being,  or 
are  likely  to  be.  sold  in  the  United  States 
at  less  than  fair  value.  The  notice  stated 
that  we  would  issue  our  preliminary 
determination  by  September  29.  1987 
On  August  21.  1987,  petitioners  (the 
Hyster  Company,  the  Indeppndpnt 
Association  of  .Machinists  and 
Aerospace  Workers,  the  International 
Union,  Allied  Industrial  Workers  of 
America  (AFL-CIO),  the  United  Shop 
and  Service  Employees,  and  a  group  of 
workers  employed  by  the  Hyster  Co.  in 
its  Berea.  Kentucky  and  Suiligent, 
Alabama  facilities)  requested  that  the 
Department  postpone  the  preliminary 
determination  by  30  days,  i.e.,  until  not 
later  than  190  days  after  the  date  of 
receipt  of  the  petition,  in  accordance 
with  section  733(c)(1)(A)  of  the  Act. 
Accordingly,  the  period  for  the 
preliminary  determination  in  this  case  is 
hereby  extended.  We  intend  to  issue  a 
preliminary  determination  not  later  than 
October  29,  1987 

This  notice  is  published  pursuant  to 
section  733(c)12)  of  the  Act. 
Gilbert  B.  Kaplan, 

Deputy  Assistant  Secretary  for  Import 
Administration. 
September  8,  1987. 

[FR  Doc.  87-20959  Filed  9-10-87:  8:45  am] 

BILUNG  CODE  3510-DS-M 


1  Docket  No.  70870-7170J 

Status  of  Investigations  Into  Charges 
of  Violations  of  Administrative 
Protective  Orders  in  Antidumping  and 
Countervailing  Duty  Proceedings 

agency:  International  Trade 
.Administration,  Department  of 
Commerce. 
ACTION:  Notice. 


summary:  In  recent  months,  the 
International  Trade  Administration  has 
completed  a  number  of  investigations 
into  charges  that  the  terms  of 
administrative  protective  orders  issued 
in  connection  with  antidumping  and 
countervailing  duty  proceedings  have 


been  violated.  The  results  of  these 
invpstipatio-.s  are  summarized  below. 
FOR  further  information  CONTACT: 

Stephen  ).  Powell,  Acting  Deputy  Chief 
Counsel  for  International  Trade.  (202) 
377-8915. 

supplementary  information:  The 

International  Trade  .Administration  of 
the  Department  of  Commerce  (ITA) 
wishes  to  remind  those  members  of  the 
bar  who  appear  before  if  in  antidumping 
and  counter\'ailing  duty  proceedings  of 
the  extreme  importance  of  protecting  the 
confidentiality  of  business  proprietary 
information  obtained  from  ITA  during 
the  course  of  those  proceedings.  In  order 
that  the  gravity  with  which  ITA  views 
violations  of  its  administrative 
protective  orders  might  be  better 
appreciated,  ITA  is  publishing  the 
following  report  on  eight  recent 
allegations  that  the  provisions  of  ITA 
protective  orders  have  been  violated. 
Several  of  these  investigations  were 
closed  with  the  dismissal  of  the  charges. 
(In  the  case  of  one  dismissal,  ITA 
cautioned  the  accusing  party  against 
bringing  such  serious  allegations 
without  basis.)  In  other  cases,  although 
the  charges  were  dismissed,  ITA  warned 
the  parties  who  were  investigated  of  the 
need  to  protect  proprietary  information. 
In  addition,  some  parties  to  ITA 
proceedings  have  agreed  to  additional 
safeguards  in  order  to  obtain  proprietary 
data.  In  two  cases,  the  violations  were 
considered  serious  enough  to  warrant 
sanctions.  One  investigation  is  still 
pending. 

The  specific  charges  that  we  have 
investigated,  and  actions  that  we  would 
regard  as  violations  of  protective  orders, 
include  the  following: 

1.  Failure  to  follow  the  detailed 
procedures  outlined  in  the  protective 
order  applications  for  safeguarding 
proprietary  information,  including 
maintaining  a  log  showing  the  custody 
of  each  proprietary  document  and 
requiring  all  consultants  who  obtain 
access  to  proprietary  information  to  sign 
and  date  a  copy  of  the  protective  order 
application  acknowledging  their 
understanding  of  its  terms: 

2.  Loss  or  inadvertent  destruction  of 
proprietary  information; 

3.  Failure  to  return  all  proprietary  data 
to  the  ITA  at  the  close  of  the  proceeding 
for  which  those  data  were  obtained: 

4.  Failure  to  delete  proprietary 
information  from  the  public  version  of  a 
brief  or  other  correspondence  filed  with 
the  ITA: 

5.  Use  of  proprietary  data  for  any 
purpose  whatsoever  other  than  the 
proceeding  for  which  if  was  obtained, 
including  an  administrative  review  of 


the  san:e  product  from  the  same 
company,  but  for  a  different  period  than 
the  one  for  which  the  data  were 
obtained; 

6.  Disclosure  of  proprietary 
ir.forrr..:tion  in  an  ITA  public  hearing, 
u  hether  overtly  or  indirectly; 

7.  Disclosure  of  proprietary 
ir.furrr.dtion  to  any  person  not  granted 
access  to  that  information  by  protective 
order,  including  a  member  of  Congress, 

Serious  harm  can  result  from 
inadvertent  or  other  disclosures  of 
proprietary  business  information 
obtained  under  administrative 
protective  order.  ITA  will  continue  to 
investigate  vigorously  allegations  that 
the  provisions  of  administrative 
protective  orders  have  not  been 
faithfully  observed,  and  is  prepared  to 
impose  sanctions  commensurate  with 
the  nature  of  the  violations,  including 
letters  of  reprimand,  denial  of  access  to 
proprietary  information,  or  debarment 
from  practice  before  the  ITA. 

Dated:  September  4. 1987. 
Pdul  Freedenberg, 
A.^hisUint  Secretary,  for  Trade 
Administration. 
IFR  Doc.  87-20940  Filed  9-10-87;  8:45  am] 

BILLING  CODE  3510-OS-M 


Applications  for  Duty-Free  Entry  of 
Scientific  Instruments,  University  of 
Washington  et  al.;  Correction 

In  FR  Doc  8:"-19958  at  page  32825  in 
the  Federal  Register  of  August  31. 1987. 
column  1,  line  35.  "Docket  Number:  87- 
270"  should  read:  "Docket  Number:  87- 
271". 

Frank  VV.  Creel, 

Dirc'dijr.  Statutory  Import  Proyranis  Staff. 
|FR  Doc.  87-20941  Filed  9-10-67;  8;45  ami 
BILLING  CODE  3510-DS-M 


Computer  Systems  Technical  Advisory 
Committee;  Partially  Closed  Meeting 

A  meeting  of  the  Computer  Systems 
Technical  Advisory  Com.ittee  will  be 
held  October  1.  1987.  9;30  a.m.,  in  the 
Herbert  C.  Hoover  Building,  Room  1092. 
14th  Street  &  Constitution  Avenue,  NW., 
\\  .ishington,  DC.  The  Committee 
aJ\;-ies  the  Office  of  Technology  & 
f'ohry  Analysis  with  respect  to  technical 
questions  which  affect  the  level  of 
pxport  controls  applicable  to  computer 
systems  or  technology. 

Open  Session 

1.  Opening  Remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Discussion  of  the  latest  changes  in 

the  regulations. 


4.  Report  on  accomplishments  in  1987. 

5.  Discussion  of  plans  for  1988. 

6.  Continue  work  on  technical 
tutorials. 

7.  Reports  by  Subcommittees. 

Executive  Session 

8.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting. 

The  Assistart  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  10. 1986, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended 
by  section  Sfc)  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
matters  to  be  discussed  in  the  Executive 
Session  should  be  exempt  for  the 
provisions  of  the  Federal  Advisory 
Committee  Act  relating  to  open  meetings 
and  public  participation  therein, 
because  the  Executive  Session  will  be 
concerned  with  matters  listed  in  5  U.S.C. 
552b(c)(l)  and  are  properly  classified 
under  Executive  Order  12356. 

A  copy  of  the  Notice  of  Determination 
to  close  meetuigs  or  portions  thereof  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  6628, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230.  For  further 
information  or  copies  of  the  minutes, 
call  Betty  Ferrell  at  202/377-2583. 

Dated:  September  4. 1987. 
Margaret  A.  Comejo, 
Director.  Technical  Support  Staff,  Office  of 

Technology  &  Policy  Analysis. 

IFR  Doc  87-20822  Filed  9-10-87;  8:45  am] 
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recommendations  to  the  Department  of 
Commerce  relating  to  the  appropriate 
parameters  for  controlling  exports  for 
reasons  of  national  security. 


Hardware  Subcommittee  of  The 
Computer  Systems  Technical  Advisory 
Committee;  Partially  Closed  Meeting 

A  meeting  of  the  Hardware 
Subcommittee  of  the  Computer  Systems 
Technical  Advisory  Committee  will  be 
held  September  30. 1987. 1:30  p.m.  in  the 
Herbert  C.  Hoover  Building.  Room  1092. 
14th  Street  &  Constitution  Avenue,  NW.. 
Washington,  DC  20230. 

The  Hardware  Subcommittee  was 
formed  to  study  computer  hardware 
with  the  goal  of  making 


Open  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Comments  in  the  form  of  a  tutorial 
or  presentation  are  invited  on: 

a.  CAD/CAM  hardware. 

b.  Computer  Networks. 

c.  Signal  processing — ATP. 

d.  Optical  computers,  optical 
recorders. 

Executive  Session 

4.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  Genera!  Counsel,  formally 
determined  on  January  10,  1986. 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act.  as  amended 
by  section  5(c)  of  the  Government  in  the 
Sunshine  Act.  Pub.  L.  94-409,  that  the 
matters  to  be  discussed  in  the  Executive 
Session  should  be  exempt  from  the 
provisions  of  the  Federal  Advisory 
Committee  Act  relating  to  open  meetings 
and  public  participation  therein, 
because  the  Executive  Session  will  be 
concerned  with  matters  listed  in  5  U,S.C, 
552b(c)(l)  and  are  properly  classified 
under  Executive  Order  12356. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  thereof  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  6628. 
U.S.  Department  of  Commerce, 
Washington.  DC  20230.  For  further 
information  or  copies  of  the  minutes, 
call  Betty  Ferrell  at  202/377-2.583. 

Dated;  September  4. 1987. 
Margaret  A.  Comejo, 

Director.  Technical  Support  Staff  Office  of 
Technology  S'  Policy  Analysis. 
|FR  Doc  87-20920  Filed  9-10-87;  8:45  am) 
WUING  CODE  3510-O1-M 


UM  I 


Federal  Register  /  Vol.  52.  No.  176  /  Friday.  September  11,  1987  /  Notices 


34401 


Software  Subcommtttee  of  the 
Computer  Systems  Techntcal  Advisory 
Committee;  Partially  Closed  Meeting 

A  meeting  of  the  Software 
Subcommittee  of  the  Computer  Systems 
Technical  Advisory  Committee  will  be 
held  September  30, 1987,  9:30  a.m.  in  the 
Herbert  C.  Hoover  Building.  Room  1092, 
14th  Street  &  Constitution  Avenue,  NW., 
Washington,  DC.  The  Software 
committee  was  formed  to  study 
computer  software  with  the  goal  of 
making  recommendations  to  the 
Department  of  Commerce  relating  to  the 
appropriate  parameters  for  controlling 
exports  for  reasons  of  national  security 

General  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Comments  in  the  form  of  a  tutorial 
or  presentation  are  invited  on  CAD/ 
CAM  software. 

Executive  Session 

4.  Discussion  of  matters  poperly 
classified  under  Executive  Order"l2356. 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  General  session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits  members  of  the 
public  may  present  oral  statements  to 
the  Committee,  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  Janu.jry  10. 1986. 
pursuant  to  section  10(d)  of  the" Federal 
Advisory  Committee  Act.  as  amended 
by  section  5(c]  of  the  Government  in  the 
Sunshine  Act,  Pub.  L  94-409,  that  the 
matters  to  be  discussed  in  the  Executive 
Session  should  be  exempt  from  the 
provisions  of  the  Federal  Advisory 
Committee  Act  relating  to  open  meetings 
and  public  participation  therein, 
because  the  Executive  Session  will  be 
concerned  with  matters  listed  in  5  U.S.C 
552b(c)(l)  and  are  properly  classified 
under  Executive  Order  12356. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  thereof  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Faci!:;y.  Room  6626. 
U.S.  Department  of  Commerce, 
Washington,  DC  20230.  For  further 
informaton  or  copies  of  the  minutes,  call 
Betty  Ferrell  at  202/377-2583. 


Date-  Septembpr  4.  1987 
Margaret  A.  Coraejo, 

Director.  Technical  Support  Staff,  Office  of 
Technology  Fr  Policy  Analysis. 
[FR  Doc,  87-20921  Filed  »-10-e7;  8:45  am] 
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Patent  and  Trademark  Office 

Interim  Protection  for  Mask  Works  of 
Nationals,  Domiciliaries,  and  Sovereign 
Authorities  of  Finland 

agency:  Patent  and  Trademark  Office, 

Commerce. 

action:  Notice  of  initiation  of 

proceeding. 

summary:  By  Amendment  1  to 
Department  Organization  Order  10-14. 
the  Secretary  of  Commerce  has 
delegated  the  authority  under  section 
914  of  title  1  of  the  United  States  Code 
to  make  findings  and  issue  orders  for 
interim  protection  of  mask  works  to  the 
.Assistant  Secretary  and  Commissioner 
of  Patents  and  Trademarks,  Guidelines 
for  the  submission  of  petitions  for  the 
issuance  of  intenm  orders  were 
published  on  Noverr.ber  7.  1984,  in  the 
Federal  Register.  49  FR  4451  ~-9,  and  on 
November  13.  1984.  m  the  0''icJaJ 
Gazette.  1048  0,G,  30, 

On  August  28. 1987,  the  Patent  and 
Trademark  Office  received  a  petition  for 
the  issuance  of  an  interim  order  from  the 
Confederation  of  Finnish  Industries. 
Consequently,  in  accordance  with 
paragraph  F  of  the  guidelines,  this  notice 
announces  the  initiation  of  a  proceeding 
for  consideration  of  the  issuance  of  an 
intenm  order. 

In  the  interests  of  time  a  date  is  being 
set  for  the  submission  of  comments  in 
accordance  with  paragraph  F(a),  and  a 
public  hearing  is  being  scheduled. 
dates:  Comments  and  requests  to 
testify  must  be  received  in  the  Office  of 
the  Commissioner  of  Patents  and 
Trademarks  before  5:00  P.M.  on 
September  28. 1987.  A  public  hearing 
has  been  scheduled  for  October  7, 1987. 
at  1:30  P.M. 

ADDRESS:  Address  written  comments  to: 

Com.missioner  of  Patents  and 
Trademarks,  Attention:  Assistant 
Commissioner  for  External  Affairs,  Box 
4.  Washington.  DC  20231,  The  hearing 
will  be  held  in  the  Commissioner's 
Conference  Room,  11th  Floor,  Crystal 
Plaza  Building  3,  Room  11-C-lO,  2021 
Jeffersfin  Davis  Highway,  .Arlington. 
Virgin:,-! 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  K.  Kirk.  Assistant 
Commissioner  for  Externa!  .Affairs,  by 
telephone  at  (703]  557-3065  or  by  mail 
marked  to  his  attention  and  addressed 


to  Commissioner  of  Patents  and 
Trademarks  Box  4.  Washington,  DC 
20231 

SUPPLEMENTARY  INFORMATION:  Chapter 

9  of  title  17  of  the  United  States  Code 
establishes  an  entirely  new  form  of 
intellectual  property  protection  for  mask 
works  that  are  fixed  m  semiconductor 
chip  products.  Mask  works  are  defined 
in  17  US.C.  901(a)(2)  as: 

a  series  of  related  images,  however,  fixed 
or  encoded 

(A)  having  or  representing  the 
predetermined,  three-dimensional  pattern  of 
metallic,  insulating  or  semiconductor  material 
present  or  removed  from  the  layers  of  a 
semiconductor  chip  product:  and 

(B)  in  which  series  the  relation  of  the 
images  to  one  another  is  that  each  image  hag 
the  pattern  of  the  surface  of  one  form  of  the 
semiconductor  chip  product. 

Chapter  9  further  provides  for  a  10- 
year  term  of  protection  for  original  mask 
works  measured  from  their  date  of 
registration  in  the  U.S.  Copyright  Office, 
or  their  first  commercial  exploitation 
anywhere  in  the  world.  Mask  works 
must  be  registered  within  2  years  of 
their  first  commercial  e.xploitation  to 
maintain  this  protection. 

Foreign  mask  works  are  eligible  for 
protection  under  this  chapter  under 
basic  criteria  set  out  in  section  902:  first, 
that  the  owner  of  the  mask  works  is  a 
national,  domiciliary,  or  sovereign 
authority  of  a  foreign  nation  that  is  a 
party  to  a  treaty  providing  for  the 
protection  of  the  mask  works  to  which 
the  United  States  is  also  a  party,  or  a 
stateless  person  wherever  domiciled: 
second,  that  the  mask  work  is  first 
commercially  exploited  in  the  United 
States;  or  that  the  mask  work  comes 
within  the  scope  of  a  Presidential 
proclamation.  Section  902(a)(2)  provides 
that  the  President  may  issue  such  a 
proclamation  upon  a  finding  that: 

a  foreign  nation  extends  to  mask  works  of 
owners  who  are  nationals  or  domiciliaries  of 
the  United  States  protection  (A)  on 
substantially  the  same  basis  as  that  on  which 
the  foreign  nation  extends  protection  to  mask 
works  of  its  own  nationals  and  domiciliaries 
and  mask  works  first  commercially  exploited 
in  that  nation,  or  (B)  on  substantially  the 
same  basis  as  provided  under  this  chapter, 
the  President  may  by  proclamation  extend 
protection  under  this  chapter  to  mask  works 
(i)  of  owners  who  are,  on  the  date  on  which 
the  mask  works  are  registered  under  section 
908,  or  the  date  on  which  the  mask  works  are 
first  commercially  exploited  anywhere  in  the 
world,  whichever  occurs  first,  nationals, 
domiciliaries,  or  sovereign  authorities  of  that 
nation,  or  (ii)  which  are  first  commercially 
exploited  in  that  nation. 

Although  this  chapter  generally  does 
not  provide  protection  to  foreign  owners 
of  mask  works  unless  the  works  are  first 
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commercially  exploited  in  the  United 
States,  it  is  contemplated  that  foreign 

nationals,  domiciliaries,  and  sovereign 
authoritites  may  obtain  full  protection  if 
their  nation  enters  into  an  appropriate 
treaty  or  enacts  a  mask  works 
protection  legislation.  To  encourage 
steps  toward  a  regime  of  international 
comity  in  mask  works  protection, 
section  914(a)  provides  that  the 
Secretary  of  Commerce  may  extend  the 
protection  under  chapter  9  to  nationals, 
domiciliaries  and  sovereign  authorities 
of  foreign  nations  if  the  Secretary  finds; 

(1)  thai  the  foreign  nation  is  making  good 
failh  efforts  and  reasonable  progress 
toward — 

(A)  entering  into  a  treaty  described  in 
section  902(a)(1)(A).  or 

(B)  enacting  legislation  that  would  be  in 
compliance  with  subparagraph  (A)  or  (B)  of 
section  902[d)(2]:  and 

(2)  that  the  nationals,  domiciliaries,  and 
sovereign  authorities  of  the  foreign  nation. 
and  persons  controlled  by  them,  are  not 
engaged  in  the  misappropriation,  or 
unauthorized  distribution  or  commercial 
exploitation  of  mask  works:  and 

(3)  that  issuing  the  order  would  promote 
the  purposes  of  this  chapter  and  international 
comity  with  respect  to  the  protection  of  mask 
workers. 

On  August  28. 1987.  a  petition  for  the 
issuance  of  an  interim  order  under  17 
L'.S.C.  914  was  submitted  to  the 
Commissioner  by  the  Confederation  of 
Finnish  Industries  on  behalf  of  its  23 
member  organizations,  including  all 
major  Finnish  manufacturers  of 
semiconductor  chips.  The  petition, 
including  the  supplemental  information, 
is  sufficient  to  permit  the  initiation  of 
proceedings  under  the  guidelines  and  is 
reproduced  as  part  of  this  notice. 

In  remarks  in  the  Congressional 
Record  of  October  3, 1984,  at  page 
S12919  and  of  October  10, 1984,  at  page 
E4434,  both  Senator  Mathias  and 
Representative  Kastenmeier  suggested 
that  "[ijn  making  determinations  of  good 
faith  efforts  and  progress  *   *   *,  the 
Secretary  should  take  into  account  the 
attitudes  and  efforts  of  the  foreign 
nation's  private  sector,  as  well  as  its 
Government.  If  the  private  sector 
encourages  and  supports  action  toward 
chip  protection,  that  progress  is  much 
more  likely  to  continue  *  '   *  With 
respect  to  the  participation  of  foreign 
nationals  and  those  controlled  by  them 
in  chip  piracy,  the  Secretary  should 
consider  whether  any  chip  designs,  not 
simply  those  provided  full  protection 
under  the  Act.  are  subjected  to 
misappropriation.  The  degree  to  which  a 
foreign  concern  that  distributes  products 
containing  misappropriated  chips  knows 
or  should  have  known  that  it  is  selling 
infringing  chips  is  a  relevant  factor  in 
making  a  finding  under  section  914(a)(2). 


Finally,  under  section  914(a)(3),  the 
Secretary  should  bear  in  mind  the  role 
that  issuance  of  the  order  itself  may 
have  in  promoting  the  purposes  of  this 
chapter  and  international  comity." 

We  are  considering  issuing  an  interim 
order  extending  the  protection  of 
chapter  9  of  title  17  of  the  United  States 
Code  to  the  nationals,  domiciliaries,  and 
sovereign  authorities  of  Finland.  Written 
comment  on  the  request  of  the 
petitioners  and  requests  to  testify  must 
be  received  in  the  Office  of  the 
Commissioner  of  Patents  and 
Trademark  on  or  before  5:00  P.M., 
September  26, 1987.  A  public  hearing  is 
scheduled  for  October  7. 1987,  at  1:30 
P.M.  to  receive  further  public  comment 
on  this  petition. 

Date:  September  4. 1987. 
Donald  ].  Quigg. 

Assistant  Secretory  and  Commissioner  of 
Patents  and  Trademarks. 
The  United  States  Commissioner 
of  Patents  and  Trademeirks 
Box  4, 

Washington  D.C  20231. 
U.S.A. 

Petition  to  the  Secretary  of  Commerce  To 
Issue  an  Order  Extending  the  Previlege  of 
Interim  Protection  Under  the  Semiconductor 
Chip  Protection  .'\ct  to  Nationals, 
Domiciliaries  and  Sovereign  Authorities  of 
Finland 

Section  914(a)  of  the  Semiconductor  Chip 
Protection  Act  of  1984  (Chapter  9  of  Title  17 
of  the  United  Slates  Code)  provides  that  the 
Secretary  of  Commerce  may  upon  the  petition 
of  any  person  issue  an  order  extending 
protection  under  the  said  chapter  to  foreign 
nationals,  domiciliaries  and  sovereign 
audiorities,  if  the  Secretary  finds 

(1)  that  the  foreign  nation  is  making  good 
faith  efforts  and  reasonable  progress 
toward — 

(A)  entering  into  a  treaty  described  in 
section  902(a)(1)(A);  or 

(B)  enacting  legislation  that  would  be  in 
compliance  with  subparagraph  (A)  or  (B)  of 
section  902(a)(2):  and 

(2)  that  the  nationals,  domiciliaries  and 
sovereign  authorities  of  the  foreign  nation 
and  persons  controlled  by  them,  are  not 
engaged  in  the  misappropriation,  or 
unauthorized  distribution  or  commercial 
exploitation,  of  mask  works:  and 

(3)  that  issuing  the  order  would  promote 
the  purposes  of  this  chapter  and  international 
comity  with  respect  to  the  protection  of  mask 
works. 

The  Confederation  of  Finnish  Industries 
represents  the  interests  of  Finnish  industry  in 
general.  The  Confederation  includes  23 
member  organizations  covering  all  branches 
of  industry.  Some  2000  enterprises  are 
affiliated  to  the  Confederation,  among  them 
all  major  Finnish  manufacturers  of 
semiconductor  chips.  Chip  production  was 
started  in  Finland  a  few  years  ago.  and  it 
appears  likely  that  the  design  and  production 
of  integrated  circuits  will  expand.  Finnish 


enterprises  market  their  products  in  the 
United  States,  a.-nong  other  countries. 

The  Confederation  of  Finnish  Industries 
considers  the  arrangement  of  legal  protection 
for  mask  works  important  on  both  the 
national  and  international  levels.  The 
Confederation  of  Finnish  industries  presented 
in  December  1985  a  proposal  to  the  Finnish 
government  concerning  the  arrangement  of 
protection  for  microcircuits  in  national 
legislation  and  between  Finland  and  United 
States  (Enclosure  1). 

The  preparation  of  legislation  has 
progressed  in  1986  and  1987.  The  State 
Copyright  Committee  issued  a  report  entitled 
"Data  Technology  and  Copyright"  on  April  8. 
1987.  The  report  proposes  the  passing  of  a 
special  Act  concerning  the  right  to  mask 
works  for  integrated  circuits.  The  proposal  is 
presently  being  circulated  for  comments.  The 
content  of  the  proposal  is.  in  the  opinion  of 
the  Confederation  of  Finnish  Industries, 
acceptable  and  provides  at  least  the  same 
level  of  protection  as  the  Semiconductor  Chip 
Protection  Act  of  1984  in  the  United  States. 
According  to  the  information  availdl;!n  to  the 
Confederation  of  Finnish  Industries,  further 
preparation  of  legislation  is  progressing 
rapidly. 

The  Confederation  of  Finnish  Industries  is 
not  aware  of  any  cases  in  which  Finnish 
citizens,  domiciliaries  or  sovereign 
authorities  have  been  guilty  of  unauthorized 
copying  or  other  misappropriation  or  unfair 
exploitation  of  mask  works  or  semiconductor 
chip  products. 

Citing  the  above  and  having  negotiated 
with  the  Ministry  of  Education,  the  Ministry 
of  Trade  and  Industry  and  the  Ministry  for 
Foreign  Affairs,  the  Confederation  of  Finnish 
Industries  requests  that  the  United  States 
Assistant  Secretary  of  Commerce  and 
Commissioner  of  Patents  and  Trademarks 
issue  an  Order  extending  the  privilege  of 
interim  protection  under  the  Semiconductor 
Chip  Protection  Act  of  1984  to  nationals, 
domiciliaries  and  sovereign  authorities  of 
Finland. 

The  issuing  of  such  an  Order  would 
promote  the  purposes  of  the  Semiconductor 
Chip  Protection  Act  and  international  comity 
with  respect  to  the  protection  of  mask  works. 

In  support  of  its  petition  the  Confederation 
of  Finnish  Industries  refers  to  the 
accompanying  statement  issued  by  the 
Ministry  of  Education  (Enclosure  2). 

Confederation  of  Finnish  Industries. 

I 

Timo  Relander. 
President. 

Enclosure  1 

[Translation  from  the  Finnish] 

[18  December  1985] 
[Letter  No.  53/85] 

Ministry  of  Education. 
Kirkkokatu  3.  00170  Helsinki. 

Semiconductor  chips  have  become  one  of 
the  focal  points  of  technology  policy  for 
countries  producing  high  technology.  Chip 
production  involves  extremely  high  costs. 
The  unfair  exploitation  of  production 
investments  through  piracy  is  possible  with 
the  help  of  current  technology.  Copying 
without  the  permission  of  the  original 
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manufacturer  cannot  in  principle  be  allowed. 
Consequently  the  Confederation  of  Finnish 
Industries  respectfully  requests  that  the 
Ministry  of  Education  take  the  necessary 
measures  to  arrange  the  legal  protection  of 
semiconductor  circuits  in  Finnish  legislation. 
It  is  also  of  significance  that  in  developing 
legislation  in  this  field  Finland  can  be 
included  among  the  nations  in  which  the 
copying  of  chips  without  permission  is  not 
allowed.  Legislative  means  can  ensure  the 
importation  of  the  most  highly  advanced 
products  in  this  special  field  and  their 
distribution  in  Finland  in  protected 
conditions. 

The  Confederation  of  Finnish  Industries 
draws  the  attention  of  the  Ministry  of 
Education  to  the  fact  that  the  development  of 
"chip  protection"  began  with  a  change  in 
legislation  in  the  United  States  in  1964.  when 
regulations  concerning  the  protection  of 
"mask  work"  were  added  to  American 
copyright  laws.  In  Japan  this  question  has 
also  been  in  the  fore,  and  a  law  giving  legal 
protection  to  chips  was  approved  during  the 
summer  of  1985.  Closer  to  Finland  legal 
protection  for  semiconductor  circuits  is  being 
arranged  in  Sweden,  where  a  committee 
report  was  recently  published  which 
proposes  protecting  computer  software  and 
semiconductor  circuits  through  provisions  in 
copyright  legislation. 

The  WIPO  programme  for  1984-^5  brings 
up  the  question  of  protecting  computer 
software,  including  semiconductor  circuits. 
Within  the  framework  of  the  WIPO  an  expert 
conference  was  held  in  November  in  order  to 
achieve  a  new  international  convention 
concerning  the  arrangement  of  protection  for 
semiconductor  circuits.  The  need  to  achieve 
an  international  agreement  is  underlined  by 
the  fact  that  the  United  States  has  in  the 
above-mentioned  1984  legislation  adopted  a 
system  for  international  protection  which  is 
based  on  agreement-based  reciprocity  and 
bilateral  arrangements  with  other  countries. 

Australia.  Japan.  Sweden  and  the  countries 
of  the  European  Economic  Community  have 
on  the  basis  of  reciprocity  obtained  legal 
protection  for  their  semiconductor  products 
in  the  United  States.  The  arrangement  has 
required  that  it  can  be  shown  that  measures 
are  under  way  in  these  countries  to  achieve 
legislation  preventing  piracy  in  this  field. 

It  IS  indispensable  that  Finland  in  its 
national  legislative  work  and  participation  in 
international  cooperation  within  the 
framework  of  the  UN  lake  part  in 
development  which  is  in  accordance  with 
Finland's  national  interests  in  'he  field  of 
industry,  technology  and  international  trade. 
In  view  of  the  above  the  Confederation  of 
Finnish  Industries  also  proposes  that  the 
Ministry  of  Education  together  with  the  other 
ministries  responsible  for  th^s  matter  and  in 
cooperation  with  the  Confederation  of 
Finnish  Industries  take  measures  to  achieve 
an  agreement  for  the  protection  of 
semiconductor  products  between  the  United 
States  and  Finland. 
Respectfully 

Confederation  of  Finnish  Industries 
Time  Relander. 

Copies:  Ministry  of  Trade  and  Industry 
Ministry  of  Justice 
Ministry  of  Foreign  Affairs 


By  virtue  of  the  authority  vested  in  me  by 
the  Finnish  Ministry  of  Justice,  I  hereby 
certify  this  a  faithful  translation  of  the 
original  Finnish  document.  Helsinki.  15  June 
1987 

David  Morris. 

I13853/920/85J 

Helsinki,  August  12, 1987 

The  United  States  Commissioner  of  Patents 

and  Trademarks, 
Box  4.  Washington  DC.  20230,  U.S.A. 

Statement  by  the  Ministry  of  Education  on 
Protection  of  Integrated  Circuits 

Finland  is  prf  Pdring  legal  protection  of 
mask  works  uf  integrated  circuits  at  present. 
The  preparative  work  is  being  done  by  the 
Ministry  of  Education,  which  is  the  authority 
responsible  for  copyright  in  Finland. 

In  January  1986  the  Ministry  of  Education 
consulted  the  Ministry  of  Trade  and  Industry 
and  the  Ministry  for  Foreign  Affairs  on 
extending  legal  protection  to  integrated 
circuits.  Following  the  consultation,  the 
Ministry  of  Education  assigned  to  the  State 
Copynght  Committee  the  task  of  preparing  a 
proposal  for  a  draft  bill  on  the  protection  of 
integrated  circuits,  A  copy  of  the  decision  is 
enclosed. 

The  State  Copynght  Committee  published 
its  report  "Information  Technology  and 
Copynght"  on  8  .April  1987,  The  Report  deals 
with  the  following  subjects; 

•  creation  of  works  on  computers 

•  use  of  protected  materials  on  computers 

•  protection  of  files  and  databases 

•  protection  of  computer  software,  and 

•  protection  of  integrated  circuits. 
When  preparing  the  report,  the  State 

Copynght  Committee  cooperated  with  the 
copynght  committees  of  the  other  Nordic 
countnes.  The  .Nordic  mmistnes  have 
continued  their  cooperation  m  prepanng  the 
legislation  with  a  view  ot  making  the  legal 
protection  as  harmonious  as  possible. 

The  report  of  the  State  Copynght 
Committee  is  currently  on  an  opinion  round. 
On  receiving  the  wntten  statements,  the 
Ministry  of  Education  will  urgently  prepare 
the  government  proposal  for  a  law.  At 
present  it  seems  that  the  draft  bill  will  be 
introduced  to  Parliament  dunng  the  spring 
session  1988,  It  is  not  possible  to  foretell  with 
any  certainty  how  long  the  pariiamenlary 
procedure  will  take.  The  average  time  for  a 
bill  to  pass  Parliament  is  a  few  months. 

In  its  report,  the  State  Copynght  Committee 
proposed  that  a  sui generis  law  be  given  on 
the  nght  to  a  mask  work  of  an  integrated 
circuit.  The  proposed  bill  is  enclosed. 

The  draft  bill  is  based  on  protection  of 
integrated  circuits  by  exclusive  rights.  Under 
the  law  protection  would  not  presuppose 
registration  or  other  formalities.  The 
protection  would  be  extended  automatically 
under  the  provisions  of  the  law.  The  rights 
include  the  right  to  authonze  or  prohibit  the 
reproduction  of  the  mask  work  and  the  right 
to  decide  on  the  distribution  of  the  mask 
work  to  the  public. 

However,  it  would  be  permissible  to  copy 
the  mask  work  for  private  use  and  for 
purposes  of  teaching  and  analysis  without  the 
right  holder's  authorization.  As  for  reverse 


engineering,  the  draft  bill  does  not  allow 
direct  copying  of  mask  works  or  their  original 
parts  in  the  design  of  new  mask  works,  ll  Is 
the  intention  of  the  Ministry  of  Education  to 
harmonize  this  provision  with  the  existing 
international  interpretation  of  the  concept  of 
reverse  engineering.  Likewise  the  relevant 
provision  of  the  US  Act  will  be  taken  into 
account. 

According  to  the  draft  bill,  and  integrated 
circuit  that  has  been  distributed  with  the 
right  holder's  consent  to  the  public  could  be 
further  distributed  without  authorization. 

The  nght  to  a  mask  work  would  be  valid 
for  ten  years,  starting  from  the  date  the  mask 
wo'k  was  first  distributed  to  the  public.  The 
Committee's  proposal  also  contains  penalty 
and  damages  provisions. 

The  law  is  applied  to  mask  works  which 
are  created  by  a  Finnish  citizen  or  a  person 
permanently  resident  in  Finland,  or  to  mask 
works  that  are  first  distnbuted  in  Finland. 
The  application  of  the  law  can  be  extended 
reciprocally  to  foreign  mask  works  by  a 
decree. 

In  further  preparations,  the  Council  of  Stale 
intends  to  take  into  account  legislation 
passed  on  the  protection  of  mask  works  in 
other  countnes.  WIPO  s  d.'-aft  treaty  on  the 
Protection  of  Intellectual  Property  i"n  Respect 
of  Integrated  Circuits  and  the  EC  Council 
Directive  on  the  Legal  Protection  of 
Topographies  of  Semiconductor  Products, 

The  Finnish  legislation  on  protection  of 
integrated  circuits  is  intended  as  permanent. 

The  Ministry  of  Education  has  no 
knowledge  of  cases  in  which  Finland,  its 
nationals,  domiciliaries.  sovereign  authorities 
or  persons  controlled  by  them  have  engaged 
in  the  misappropnation.  or  unauthorized 
distribution  or  commercial  exploitation  of 
mask  works. 

Christoffer  Taxell, 

Minister  of  Education. 

Jukka  Liedes, 

Special  Adviser. 

[Official  Translation) 

Helsinki,  9  January.  1985 

[13853/920/85] 

Subject:  Protection  of  Integrated  Circuits 

State  Copyright  Committee 

After  having  consulted  the  Ministry  of 
Trade  and  Industry  and  the  Ministry  for 
Foreign  Affairs,  the  Ministry  of  Education 
had  decided  on  this  date  to  assign  to  the 
State  Copyright  Committee  the  task  of 
preparing  a  draft  Bill  on  the  protection  of 
integrated  circuits.  In  executing  this  task,  the 
Committee  should  take  account  of  the 
eventual  copynght  protection  of  the  patterns 
used  for  integrated  circuits.  The  aim  should 
be  compatibility  of  the  legislation  with  the 
protective  measures  to  be  adopted  by  other 
countnes  and  with  eventual  international 
instruments  of  protection. 
Kaarina  Suonio, 
Minister  of  Education. 
Jaakko  Numminen, 
Secretary  General 

For  information: 
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Minister  of  Culture  and  Science  Gustav 

Biorkstrand 
Minister  of  Trade  and  Industry  Seppo 

Lindblum 
Minister  for  Foreign  Affairs  Paavo  Vayrnen 

of 
Minister  [ermu  Laine 
Hireclor  of  Legal  Department  Eero  Kekomaki 
National  Board  of  Patents  and  Registration 
State  Copyright  Council 

lOffii.ial  translation] 

Proposal  for  an  Act  on  the  Right  to  the 
Layout-Design  of  an  Integrated  Circuit 

State  Copyright  Committee,  8  April.  1987 

The  following  is  stipulated  in  accordance 
with  the  decision  of  the  Parliament: 

s'  /    Definitions 

i-or  the  purposes  of  this  Act 

(1)  an  integrated  cirruit  means  a  circuit 
whose  elements  have  been  placed 
inseparably  on  semiconductor  material  or 
any  other  material  and  which  has  been 
designed  to  perform  electronic  circuitry 
functions:  and 

(2|  a  layout-design  means  any  pattern  for 
the  elements  of  an  integrated  circuit,  however 
expressed  or  implemented. 

§  2    Scope  of  the  right 

The  right  to  an  integrated  circuit  pertains  to 
an  original  layout-design  and  any  part  of  a 
layout-design.  The  nght  to  a  layout-design 
includes  the  exclusive  right 

(1)  to  produce  intergrated  circuits  or 
otherwise  reproduce  the  layout-design;  and 

(2)  to  distribute  the  layout-design  or  any 
reproduction  thereof  to  the  public  by  offering 
It  for  sale,  lease  or  loan  or  by  any  other 
means  of  distribution. 

§  3    Original  right  owners 

The  right  to  a  layout-design  belongs  to  its 
creator  if  two  or  more  persons  create  a 
layout-design  in  callaboration,  the  right  to  it 
belongs  to  them  jointly.  Each  one  of  them  has 
the  right  to  bring  legal  action  for  any 
infringement. 

§  4    Reproduction  of  a  layout-design  for 

certain  purposes 

A  layout-design  may  be  reproduced  for 
private  use,  teaching  and  analysis  of  the 
layout-design.  Such  copies  may  not  be  used 
for  other  purposes. 

§5    Exhaustion  of  distribution  right 

An  integrated  circuit  originally  distributed 
to  the  public  with  the  consent  of  the  right 
owner  may  be  distributed  further. 

§  6     Transfer  of  the  right 

The  right  to  a  layout-design  may  be 
transferred  entirely  or  partially.  The  transfer 
of  a  copy  of  a  layout-design  does  not  include 
the  transfer  of  the  right  to  the  layout-design. 

If  a  layout-design  has  been  created  within 
the  scope  of  a  person  s  employment,  the  right 
to  the  layout-design  is  deemed  to  be 
transferred  to  the  employer,  unless  otherwise 
agreed. 

§  7    Duration  of  the  right 

The  right  to  a  layout-design  shall  exist  to 
the  end  of  the  tenth  year  from  the  year  when 


the  layout-design  or  a  copy  thereof  was  first 
distributed  to  the  public. 

The  right  to  a  layout-design  which,  or 
copies  of  which  have  not  been  distributed  to 
the  public  within  ten  years  of  the  year  of  its 
creation  shall  exist  to  the  end  of  the  tenth 
year  from  the  year  when  an  integrated  circuit 
was  produced  from  the  layout-design. 

The  right  to  any  other  layout-design  than 
one  referred  to  in  paragraph  1  or  2  shall  exist 
to  the  end  of  the  tenth  year  from  the  year 
when  the  layout-design  was  created. 

§8    Penalty  pnn-isions 

Any  person  who  wilfully  or  out  of  gross 
negligence  violates  the  provisions  of  this  Act 
issued  for  the  protection  of  the  right  to  a 
layout-design  shall  be  sentenced  for  an 
infringement  of  the  right  to  a  layout-design  to 
a  fine  or  to  an  imprisonment  of  a  maximum  of 
two  years. 

Any  person  who  imports  into  the  country  a 
layout-design  or  a  copy  of  a  layout-design 
which  he  knows  or  has  reasonable  grounds  to 
suspect  to  have  been  produced  outside  the 
country  under  such  circumstances  as  would 
make  similar  production  in  Finland 
punishable  under  this  Act,  shall  be  sentenced 
for  importing  an  unlawfully  produced  layout- 
design  to  a  fine  or  an  imprisonment  of  a 
maximum  of  two  years. 

§  9    Damages 

Any  person  who  reproduces  a  layout- 
design  in  violation  of  the  provisions  of  this 
Act  is  liable  for  a  reasonable  compensation 
to  the  owner  of  the  right. 

Any  person  who  wilfully  or  out  of 
negligence  reproduces  a  layout-design  or 
distributes  a  layout-design  or  a  copy  thereof 
in  violation  of  the  provisions  of  this  Act  is 
liable  to  compensate  of  to  the  right  owner  all 
the  damages  caused. 

The  provisions  of  the  Act  regarding 
Damages  and  Tort  Liability  (412/74)  also 
apply  to  the  compensation  provided  under 
the  second  partgraph  of  this  Article. 

§  10    Applicability  of  the  Act 

The  provisions  of  this  Act  shall  apply  to  a 
layout-design. 

(1)  the  original  right  owner  of  which,  as 
defined  in  Article  3.  is  a  Finnish  citizen  or  a 
person  with  a  permanent  residence  in 
Finland;  or 

(2)  which,  or  copies  of  which  have  for  the 
first  time  been  distributed  to  the  public  in 
Finland. 

A  decree  may  be  enacted  to  extend  the 
application  of  this  Act  reciprocally  to  a 
layout-design  other  than  one  referred  to  in 
paragraph  1. 

§11    Entry  into  force  and  transitional 
provision 

This  Act  shall  come  into  force  on 
198_. 

This  Act  shall  also  apply  to  a  layout-design 
created  before  this  Act  comes  into  force. 

[FR  Doc.  87-20935  Filed  9-10-87;  8:45  am] 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Chicago  Mercantile  Exchange 
Proposed  Futures  Contract 

agency:  Commodity  Futures  Trading 

Commission. 

action:  Notice  of  availability  of  the 

terms  and  conditions  of  proposed 

commodity  futures  contract. 

SUMMARY:  The  Chicago  Mercantile 
Exchange  ("CME")  has  apphed  for 
designation  as  a  contract  market  in  the 
Morgan  Stanley  Capital  International 
EAFE  (Europe.  Australia  and  Far  East) 
Stock  Index.  The  Director  of  the 
Division  of  Economic  Analysis  of  the 
Commodity  Futures  Trading 
Commission  ("Commission"),  acting 
pursuant  to  the  authority  delegated  by 
Commission  Regulation  140.96,  has 
determined  that  publication  of  the 
proposal  for  comment  is  in  the  public 
interest,  will  assist  the  Commission  in 
considering  the  views  of  interested 
persons,  and  is  consistent  with  the 
purposes  of  the  Commodity  Exchange 
Act. 

date:  Comments  must  be  received  on  or 
before  November  10. 1987, 
ADDRESS:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW..  Washington,  DC  20581. 
Reference  should  be  made  to  the  CME 
EAFE  Stock  Index  futures  contract. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Jaffe.  Division  of  Economic 
Analysis,  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington.  DC  20581,  (202)  254-7227; 

Copies  of  the  terms  and  conditions  of 
the  proposed  fu'ures  contract  will  be 
available  for  inspection  at  the  Office  of 
the  Secretariat,  Commodity  Futures 
Trading  Commission,  2033  K  Street  NW., 
Washington.  DC  20581.  Copies  of  the 
terms  and  conditions,  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address  or  by  phone 
at  (202)  254-6314. 

Other  materials  submitted  by  the 
CME  is  support  of  the  application  for 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  informaiton  Act  (5  U.S.C. 
552)  and  the  Commission's  regulations 
thereunder  (17  CFR  Part  145  (1984)), 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145.5  and  145.9.  Requests  for  copies 
of  such  materials  should  be  made  to  the 
FOI,  Privacy  and  Sunshine  Acts 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commissions's 
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headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 
terms  and  conditions  of  the  proposed 
futures  contract,  or  with  respect  to  other 
materials  submitted  by  the  CME  in 
support  of  the  application,  should  send 
such  comments  to  [ean  .A.  Webb. 
Secretary.  Commodity  Fatures  Trading 
Commission.  20.33  K  Street  .\W.. 
Washmgton.  DC  20561.  bv  .November  10 
1987. 

Issued  in  Washington,  DC,  on  September  8, 
1987. 

Paula  A.  Tosini, 

Director.  Division  of  Economic  Analysis. 
|FR  Doc.  87-20919  Filed  9-10-87:  8:45  am] 

BILLING  CODE  6351-01-M 


DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers,  Department  of 
the  Army 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  on  a  Department  of  tt>e  Army 
Permit  Application  Under  Section  10  of 
the  Rivers  and  Hart)ors  Act,  1899,  and 
Section  404  of  the  Clean  Water  Act  for 
Little  Cypress  Utility  District's  Little 
Cypress  Reservoir  on  Little  Cypress 
Creek,  Harrison  County,  TX 

AGENCY:  U.S  Army  Corps  of  Engineers, 
DOD.  Fort  Worth  District. 
ACTION;  .Notice  of  intent  to  prepare  a 
draft  Environmental  Impact  Statement. 


summary:  1.  The  reservoir  is  proposed 

for  municipal  and  manufaclurirg  water 
supply.  It  would  have  a  normal  pool 
elevation  of  230  feet  NGVD. 
conseivalion  storage  of  193.485  acre- 
feet,  and  a  surface  area  of  1,3.760  acres. 
Construction  of  the  proposed  dam  would 
require  foundation  excavation  of 
1,123,000  cubic  yards,  and  placement  of 
compacted  fill  in  the  amount  of 
approximately  2.480.000  cubic  yards. 
The  damsite  would  be  located  at  river 
mile  19.7  of  Little  Cypress  Creek, 
.ipproximately  two  miles  upstream  of 
the  F\i  3001  crossing  of  Litiie  Cypress 
CrecN  in  Harrison  County.  Texas. 

2.  Reasonable  Alternatives. 
Alternatives  to  be  evaluated  include; 
Issuing  of  the  permit  nut  issuing  the 
permit,  or  issuing  the  permit  with 
conditions. 

3.  Scoping  Process. 

a.  Public  hivolvewent.  A 
comprehensive  public  involvement 
program  will  be  conducted  locally  by 
the  Fort  Worth  District  and  the  utility 
district  35  a  means  of  soliciting  public 
views  and  disseminating  information. 


Techniques  will  include  formal  public 
meetings,  informal  public  information 
sessions  as  necessarj',  and  continuing 
dialogue  with  Federal,  State,  and  local 
agencies,  organizations,  and  the 
interested  public. 

b.  Significant  Issues.  At  present 
significant  issues  to  be  addressed  in 
depth  in  the  DEJS  include  hydrologjc 
impacts  on  Little  Cypress  Creek  and  its 
attendant  wellands  as  well  as 
downstream  impacts  to  bottomland 
forests  and  Caddo  Lake,  social  and 
economic  effects  on  local  residents,  and 
effects  on  cultural  resources. 

c.  Assignments.  Other  than  normal 
coordination,  no  cooperating  agency 
assignments  have  been  made. 

d.  Environmental  Review  and 
Consultation  Requirements.  The  DEIS 
will  be  circulated  for  review  and  all 
comments  will  be  incorporated  into  a 
final  environmental  impact  statement. 

4,  A  public  scoping  meeting  will  be 
held  at:  7:00  p.m.  on  October  22, 1987, 
Marshall  Civic  Center.  .Marshall.  Texas. 

.\  public  notice  announcing  the 
s.oping  meeting  will  be  mailed  to  the 
project  mailing  hst  prior  to  the  meeting. 

5,  The  DEIS  is  expected  to  be 
available  to  the  public  by  July  1988. 
ADDRESS;  For  additional  information, 
contact  Mr.  Jim  Townsend,  Project 
Mandger.  Permits  Section,  Operations 
Division,  U.S.  Army  Corps  of  En.eineers, 
Fort  Worth  District,  P.O.  Box  17300.  Fort 
Worth,  Texas  76102.  Telephone  (817) 
334-3.552. 

John  G,  Wgb) , 

Major.  Corps  of  Engineers.  Deputy  District 

Engineer. 

[PR  Doc,  87-20916  Filed  9-10-87;  8:45  am) 
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Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  Enlarging  the  Channel  in 
Miami  Harbor,  Dade  County,  FL 

agency:  us  Army  Corps  of  Engineers. 
Dt^partment  of  Defense, 
action:  Notice  of  Intent  To  Prepare  a 
Draft  Environmental  Impact  Statement 

(DEIS). 

summary:  The  Jacksonville  District  U.S. 

.Army  Corps  of  Engineers  intends  to 
prepare  an  Environmental  Impact 
Statement  on  the  feasibibty  of  enlarging 
the  entrance  chcininel.  south  channel, 
and  turning  basin  m  .Miami  Harbor, 
Dade  County,  Florida.  The  existing 
ent.-ance  channel  and  its  tumfng  basm 
have  a  controlling  depth  of  36  feet  m.l.w. 
while  the  south  channel  has  depths  of  25 


to  38  feet  m.l.w.  In  order  for  the  port  to 
accommodate  larger  ships  with  a  deeper 
draft,  these  channels  and  the  turning 
basin  would  need  to  be  deepened. 

The  following  alternatives  are  being 
considered: 

a.  No  action. 

b.  Deepening  the  channels  and  turning 
basins. 

Scoping  has  been  accomplished  by 
letter  with  those  individuals  and 
organizations  that  have  expressed 
invest  or  are  known  to  have  an  interest 
and  by  the  solicitation  of  com.ments 
from  affected  Federal,  State,  and  local 
agencies. 

Consultation  will  be  accomplished 
with  the  U.S.  Fish  and  Wildbfe  Service 
and  the  National  Marine  Fisheries 
Service  in  accordance  with  section  7  of 
the  Endangered  Species  Act  as  well  as 
the  State  Historic  Preservation  Officer 
in  accordance  with  the  Archeological 
and  Historic  Preservation  Act. 
Discharges  of  materials  into  waters  of 
the  United  States  will  be  specified  by 
application  of  the  criteria  of  section 
404(b)  of  the  Federal  Water  Pollution 
Control  Act  or  section  103  of  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act. 

The  DEIS  will  be  made  available  to 
the  pubhc  in  October  1987  unless 
circumstances  warrant  additional  time 
for  preparation. 

Questions  concerning  the  DEIS  can  be 
answered  bv  .Mr,  Dan  Malanchuk 
CESAJ-PD-ES.  US.  Army  Corps  of 
Engineers.  Jacksonville  District  P.O. 
Box  4970.  Jacksonville,  Florida  32232- 
0019-  Telephone:  (904)  791-1689,  FTS 
946-1689, 

Dated:  August  13.  1987, 

Robert  L  Hemdon, 

Colonel.  Corps  of  Engineers.  District 
Engineer. 

[PR  Doc.  87-20977  Filed  9-10-87;  8;45  am] 

BrLLING  CODE  3711>->U-M 


Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  Proposed  Southeast  Alaska 
Harbors  of  Refuge  Under  a  Gerieral 
Investigation  Study 

agency:  L'.S,  Army  Corps  of  Engineers. 

DOD. 

action:  Notice  of  intent  to  prepare  a 
Draft  Environmental  Impact  Statement 
(DEIS). 

SL'MMARY:  The  proposed  action  is  to 
determine  the  feasibility  of  constructing 
additional  harbors  or  harbor 
improvements  in  several  communities  in 
Southeast  Alaska:  Sitka,  Haines, 
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Petersburg.  Ketchiion,  Craig.  Klawock 
and  Wrangell. 

In  Sitka  there  are  two  aherndtives  to 
providing  needed  additional  moorage 
space:  Thomsen  Harbor  expansion  and 
new  construction  at  Jamestown  Bay. 
Thomsen  Harbor  expansion  would  occur 
directly  north  of  the  existing  harbor, 
pro\  iding  2(X)  mooring  slips  in  a  9-acre 
mooring  basin.  An  additional  1.500-foot 
nibblemound  breakwater  is  proposed  to 
slightly  overlap  the  existing  floating 
breakwater.  An  intertidal  fill  is 
proposed  for  a  staging  area  adjacent  to 
the  existing  harbor.  Approximately 
120,000  cubic  yards  of  dredging  is 
required.  Rubblemound  construction 
materials  would  be  obtained  from 
existing  quarries.  The  Jamestown  Bay 
site  IS  located  south  of  town  where  both 
industrial  and  residential  properties 
exist.  The  harbor  here  would  be  the 
same  size  as  the  Thomsen  Harbor 
expansion.  A  rubbU^mound  and/or 
floating  breakwater  1.140  feet  in  length 
would  be  required.  An  intertidal  parking 
area  of  2.5  acres  is  proposed. 
Approximately  29.000  cubic  yards  of 
dredging  is  required. 

A  proposed  expansion  to  the  existing 
hiirbor  in  Haines  would  add  800  feet 
onto  the  existing  rubblemound 
breakwater  providing  approximately  200 
new  r»y3oring  slips.  The  approximate 
Imouiit  of  dredging  is  220.000  cubic 
yards.  Additional  parking  is  proposed  in 
an  upland  area. 

In  Petersburg,  additional  moorage 
space  IS  proposed  adjacent  to  the 
existing  harbor  by  dredging  163,000 
cubic  yards  of  material.  An  intertidal 
staging  and  parking  area  may  be  part  of 
the  project,  encompassing  2.5  acres.  140 
new  mooring  slips  would  be  provided. 

Improvements  to  Ketchikan's  Bar 
Point  harbor  entail  moving  an  existing 
120-foot  detached  floating  breakwater 
and  attaching  it  to  an  existing  923-foot 
floating  breakwater.  An  additional  240 
feel  of  floating  breakwater  would  be 
added  to  close  off  the  gap  between  the 
floating  and  rubblemound  breakwaters. 

A  breakwater  is  proposed  as  wave 
protection  for  Craig's  existing  float 
system.  Dredging  additional  moorage 
space  and  installing  a  new  float  system 
is  an  option.  An  alternative  to  a 
breakwater  is  an  outer  transient  float 
that  would  be  used  for  mooring  during 
the  summer. 

An  ice  diversion  system  is  proposed 
in  Klawock  to  be  installed  south  of  the 
float  system  to  divert  outgoing  ice  from 
impacting  the  float  system.  This  would 
either  be  a  rubblemound  or  steel  pipe 
structure.  An  option  is  to  modify  the 
float  system  to  reduce  the  ice  loads. 


To  improve  navigation,  Wrangell 
harbor  is  proposed  to  be  dredged 
deeper. 

2.  A  regional  reconnaissance  report 
was  completed  in  September  1983. 
Scoping  of  the  DEIS  will  include 
continued  coordination  with  interested 
local.  State  and  Federal  agencies,  and 
other  interested  parties.  Scoping 
meetings  are  not  planned  at  this  time. 
Some  of  the  study  sites  may  be 
eliminated  due  to  economic  infeasibility 
during  the  initial  study  period. 

Anticipated  subjects  to  be  addressed 
include,  but  are  not  limited  to:  impacts 
to  marine  habitats,  water  quality, 
socioeconomic  impacts,  cultural 
resources,  aesthetics,  fisheries, 
alternatives  and  measures  to  minimize 
adverse  impacts, 

3.  Completion  of  the  Draft  Feasibility 
Report  and  DEIS  is  anticipated  in  FY  88. 
ADDRESS:  Questions  regarding  the 
proposed  action  and  the  DEIS  should  be 
addressed  to:  U.S.  Army  Engineer 
District.  Alaska  Environmental 
Resources  Section,  William  D.  Lloyd. 
P.O.  Box  898,  Anchorage.  Alaska  9950&- 
0898. 

Dated:  August  28,  1987. 
Wilbur  T.  Gregory,  Jr.. 
Colonel.  Corps  of  Engineers.  District 
Engineer. 
[FR  Doc.  87-20878  Filed  9-10-87;  8:45  am) 
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DELAWARE  RIVER  BASIN 
COMMISSION 

Commission  Meeting  and  Public 
Hearing         . 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  a  public  hearing  on  Tuesday, 
September  22. 1987  beginning  at  1:30 
p.m.  in  the  Benquet  Room  of  the  Larry 
Holmes  Commodore  Inn,  U.S.  Highway 
22.  Phillipsburg.  New  Jersey.  The  hearing 
will  be  part  of  the  Commission's  regular 
business  meeting  which  is  open  to  the 
public. 

An  informal  pre-meeting  conference 
among  the  Commissioners  and  staff  will 
be  open  for  public  observation  at  about 
11:00  a.m.  at  the  same  location. 

The  subjects  of  the  hearing  will  be  as 
follows: 

Current  Expense  and  Capital  Budgets. 
A  proposed  current  expense  budget  for 
the  fiscal  year  beginning  July  1, 1988.  in 
the  aggregate  amount  of  S2,293,800  and  a 
capital  budget  for  the  same  period  in  the 
amount  of  51,199,600  in  revenue  and 
Sl.075,200  in  expenditures.  Copies  of  the 
current  expense  and  capital  budget  are 


available  from  the  Commission  on 
request. 

Applications  for  Approval  of  the 
Following  Projects  Pursuant  to  Article 
10.3.  Article  11  and/or  Section  3.8  of  the 
Compact: 

1.  Holdover  Project:  Audubon  Water 
Company  D-80-73  CP.  A  well  water 
supply  project  to  serve  portions  of 
Lower  Providence  Township. 
Montgomery  County.  Pennsylvania. 
Designated  as  Well  No.  13.  the  new 
facility  was  expected  to  yield  300.000 
gallons  per  day  (gpd).  and  has  been 
pumped  on  a  long-term  basis  in  excess 
of  120.000  gpd.  The  well  will  continue  to 
be  used  to  increase  pressure  in  the 
system  and  for  fire  protection.  This 
hearing  continues  that  of  August  5. 1987. 

2.  Holdover  Project:  Township  of  Falls 
Authority  D-86-17  CP.  An  application 
for  revision  of  the  Comprehensive  Plan 
to  include  expansion  of  the  existing 
Falls  Township  Authority  Sewage 
Treatment  Plant  from  3.2  million  gallons 
per  day  (mgd)  secondary  treatment  to 
5.0  mgd  tertiary  treatment.  The  existing 
facility  is  located  at  Newportville  Road 
and  Ford  Road  in  Bristol  Township. 
Bucks  County,  Pennsylvania.  Treated 
effluent  will  continue  to  be  discharged 
to  Neshaminy  Creek.  350  feet 
downstream  of  the  existing  point  of 
discharge.  The  expanded  plant  is 
designed  to  serve  projected  flows 
through  the  year  2010.  This  hearing 
continues  that  of  August  5, 1987. 

3.  Schwenksville  Borough  Authority 
D-78-33  CP  Renewal.  An  application  to 
renew  the  permitted  withdrawal  of 
y.'-ound  water  from  existing  Well  Nos.  3. 
4  and  5  and  emergency  use  of  Well  No. 
6.  to  supply  water  to  the  applicant's 
system.  The  proposed  30-day 
withdrawal  limit  remains  at  8.1  million 
gallons  (mg)  from  all  wells.  The  project 
is  located  in  the  Borough  of 
Schwenksville.  Montgomery  County,  in 
the  Ground  Water  Protected  Area  of 
Southeastern  Pennsylvania. 

4.  Philadelphia  Suburban  Water 
Company  0-80-88  CP  Renewal  (Well 
No.  22)  and  D-83'28  CP  Renewal  (Well 
No.  23).  Application  for  renewal  of  two 
ground  water  withdrawal  projects  to 
supply  2.58  mg/'30  days  from  Well  No.  22 
and  9.72  mg/30  days  "from  Well  No.  23. 
Commission  approval  for  Well  No.  22 
was  on  September  22, 1982  and  will 
expire  on  September  22. 1987  unless 
renewed.  Renewal  for  Well  No.  23  was 
required  to  be  reconsidered  in 
conjunction  with  Well  No.  22.  Applicant 
requests  that  the  withdrawal  from  the 
wells  remain  limited  to  the  current 
allocation.  The  projects  are  located  in 
East  Goshen  Township.  Chester  County 
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m  the  Southeastern  Pennsylvania 
Ground  Water  Protected  Area. 

5.  Town  of  Milton  D-83-22  CP.  An 
application  for  approval  of  a  gound 
water  withdrawf.l  project  to  supply  up 
to  10  mg/30  days  of  water  to  the 
applicant's  distribution  svstem  from 
existing  Well  Nos.  4  and  5  and  to 
increase  the  existing  withdrawal  limit  of 
6  mg/30  days  from  all  wells  to  10  mg/30 
days.  The  project  is  located  in  the  Town 
of  Milton.  Sussex  Countv.  Delaware. 

6.  Toi^n  of  Clayton  D'~S4-34  CP 
Renewal.  An  application  for  the  renewal 
of  a  ground  water  withdrawal  project  to 
supply  up  to  7.5  mg/30  days  of  water  to 
the  applicant's  distribution  system  from 
Well  Nos.  1.  2R  and  3.  Comniissinn 
approval  on  September  25.  19M  was 
limited  to  three  years  and  will  expire 
unless  renewed.  The  applicant  requests 
that  the  total  withdrawal  from  ail  wells 
remain  limited  to  7.5  mg/30  days.  The 
project  is  located  in  the  Town  of 
Clayton.  Kent  County.  Delaware. 

7.  Rollins  Environn)ental  Sen-ices 
(NJ).  Inc.  D-84-38  (Phases  U  and  111).  An 
application  to  modify  the  industrial 
waste  treatment  works  proposal 
approved  by  Docket  .No.  D-84-38  on 
December  12, 1984  to  serve  the 
applicant's  hazardous  waste  processmg 
facility  in  Logan  Township.  Gloucester 
County,  New  Jersey.  Scrubber 
wastewater  is  treated  for  solids  removal 
in  facilities  constructed  as  approved  for 
Phase  I.  A  cooling  tower  will  be 
constructed  as  planned  for  Phase  II: 
however,  the  applicant  >s  proposing  to 
construct  above  ground  tankage  in  place 
of  the  lined  basins  for  Phase  III.  The 
storage  tankage  is  needed  as  the 
discharge  is  only  allowed  during  a 
portion  of  the  outgoing  tide.  The  three 
tanks  will  provide  1.2  nag  each  of 
storage.  The  effluent  will  continue  to  be 
discharged  to  tidal  Raccoon  Creek  in 
Water  Quality  Zone  4  through  the 
existing  outfall. 

8.  Warwick  Township  Water  and 
Sewer  Authority  D-84-76  CP.  .\n 
application  for  approval  of  a  ground 
water  withdrawal  project  (Well  No.  5)  to 
back-up  an  existing  system  (Well  .\os.  2 
and  8]  that  is  already  approved  for  a 
maximum  withdrawal  of  4,68  mg/30 
days.  The  total  approved  withdrawal 
will  not  be  changed.  This  system 
supplies  the  applicant's  334-unit 
Hedgerows  Development,  which  is 
located  in  Warw  ick  Township,  Bucks 
County  in  the  Southeastern 
Pennsylvania  Ground  Water  Protected 
Area. 

9.  Municipal  Aulhoritv  of  the  Borough 
of  Morrisville  D-87-8  CP.  An 
application  to  upgrade  and  expand  the 
Morrisville  Wastewater  Treatment  Plant 
located  just  ofT  Sough  Delmar  Avenue  in 


Morrisville  Borough,  Bucks  County, 
Pennsylvania.  The  existing  5.6  mgd 
secondary  treatment  plaut  will  be 
upgraded  and  expanded  to  provide 
tertiary  treatment  for  a  total  design 
average  flow  of  7.1  mgd.  The  project  is 
designed  to  provide  service  to  an 
equivalent  population  of  71,000  persons 
in  Morrisville  and  Yardley  Boroughs. 
plus  portions  of  Lower  Makefield  and 
Falls  Townships.  Treatment  plant 
effluent  will  continue  to  be  discharged 
to  the  Delaware  River  in  Water  Qualitv 
Zone  2  through  the  existing  outfall. 

10.  Whitehall  Township  Authority  D- 
87-16  CP  (Revised).  An  application  for 
revision  of  a  previously  approved 
eround  water  withdrawal  project  to 
revise  the  service  area  description  in 
order  to  permit  the  installation  of 
service  connechons  to  existing  homes 
abutting  Mechanicsville  Road  east  of  the 
intersection  with  Seiple's  State  Road. 
The  project  is  located  in  Whitehall 
Township,  Lehigh  County,  Pennsylvania. 

11.  Smithkline  Chemicals  D-87-34.  An 
application  to  modify  an  industrial 
wastewater  treatment  plant  discharge  at 
the  applicant's  Riverside  Plant  located 
in  L'pper  Merion  Township.  .Montgomery 
County.  Pennsylvania.  The  applicant 
requests  that  its  0,049  mgd  treatment 
plant  be  rerated  to  treat  0.06  mgd  of 
chemical  pharmaceuticals,  batch 
process  wastewater.  Less  than  10 
percent  of  this  flow  is  transported  bv 
tank  truck  to  the  treatment  plant  from 
the  applicant's  nearby  Research  and 
Development  Laboratory  located  in 
Conshohocken  Borough.  The  applicant  is 
also  requesting  a  seasonal  waiver  from 
DRBC  effluent  quality  requirements 
regarding  ammonia,  and  an  increase  in 
the  discharge  limitations  for  color,  total 
dissolved  solids  and  total  suspended 
solids.  Treatment  plant  effluent  will 
continue  to  discharge  to  the  Schuylkill 
River  via  the  .Matsunk  Creek  culvert. 

12.  City  of  Salem  D-87-37  CP.  An 
application  for  a  wastewater  treatment 
plant  upgrading  and  expansion  to  serve 
the  City  of  Salem  and  a  portion  of 
.Mannington  Township,  both  in  Salem 
County,  New  Jersey.  The  existing  1.25 
mgd  primary  treatment  plant  will  be 
upgraded  and  expanded  to  provide  high 
quality  secondary  treatment  of  1.4  mgd. 
The  proposed  plant  is  designed  to  serve 
ihe  year  2005  flow  from  a  projected 
population  of  7.535  persons.  The  plant  is 
located  off  Grieves  Parkway  in  Salem 
City,  and  discharges  to  the  Salem  River. 
The  proposed  facilities  will  continue  to 
discharge  to  the  Salem  River,  but  a  new 
24-inch  diameter  outfall  pipe  will  be 
provided. 

13.  Antietam  Volley  Municipal 
Authority  D-87^3  CP.  An  application  to 
upgrade  a  1.225  mgd  secondary 


treatment  plant  to  remove  ammonia 
nitrogen  from  sanitary  wastewater.  The 
Mount  Penn  Sewage  Treatment  Plant 
was  formerly  rated  at  1.205  mgd.  as 
approved  by  DRBC  Docket  No.  D-68-t 
CP.  The  proposed  upgrade  is  designed  to 
serve  the  year  2000  flow  from  8.143 
persons  in  portions  of  Mount  Penn 
Borough.  Exeter,  and  Lower  Alsace 
Townships,  all  within  Berks  County, 
Pennsylvania.  Treatment  plant  effluent 
will  continue  to  be  discharged  to 
Antietam  Creek  through  the  existing 
outfall.  The  plant  is  located  in  St. 
Lawrence  Borough  near  the  junction  of 
U.S.  Route  422  and  PA  Route  562. 

14.  Eagle  Lake  Community 
Association.  Inc.  D-87-55.  A  sewage 
treatment  project  to  serve  a  4,200  site 
campground  straddling  the  Delaware 
River  Basin  divide  in  Covington 
Township,  Lackawanna  County. 
Pennsylvania.  The  treatment  plant  will 
be  designed  to  provide  teritary  level 
treatment  to  a  sewage  flow  of  0.4  mgd. 
Treated  effluent  will  discharge  to  an 
unnamed  tributary  of  Tamarack  Creek 
in  Covington  Township,  Pennsylvania. 
The  water  supply  for  the  campground 
will  come  from  two  existing  and  one 
proposed  well,  all  of  which  are  located 
outside  the  Delaware  River  Basin. 

15.  Borough  of  Alpha  D-87-62  CP  An 
application  for  approval  of  a  ground 
water  withdrawal  project  to  supply  up 
to  10.5  mg/30  days  of  water  to  the 
applicant's  distribution  system  from 
new  Well  No.  3.  and  to  limit  the 
withdrawal  from  all  wells  to  10.5  mg/30 
days.  The  project  is  located  in  Alpha 
Borough,  Warren  County,  New  Jersey. 

16.  Hankin  Group  D-87-64.  An 
application  to  construct  a  sewage 
treatment  plant  to  serve  a  proposed 
commercial  business  park.  The  Infertech 
Corporate  Center  and  the  proposed 
wastewater  treatment  facihties  are  to  be 
constructed  less  than  one  mile  south  of 
the  intersection  of  U.S.  Route  76  and 
Pennsylvania  Route  100  in  Uwchlan 
Township,  Chester  County, 
Pennsylvania.  The  applicant  proposes  to 
provide  high  quality  secondary 
treatment  of  0.05  mgd  of  wastewater 
from  5,000  office  workers.  Equahzation 
will  be  provided  to  handle  peak  flows 
during  business  hours.  Treatment  plant 
effluent  will  be  discharged  to  Shamona 
Creek,  a  tributary  of  East  Branch 
Brandywine  Creek. 

17.  National  Park  Service.  Delaware 
Water  Gap  National  Recreation  Area 
General  Management  Plan  D-87-65  CP. 
An  application  for  inclusion  in  the 
DRBC's  Comprehensive  Plan,  a  General 
Management  Plan  which  provides  for 
development  of  natural,  scenic  and 
historic  features  of  the  Delaware  Water 


Gap  National  Recrfation  Area.  The  Plan 
addresses  facility  development,  visitor 
activities,  resource  management  and 
land  protection  efforts.  The  Plan  will 
guide  overall  management  and  use  of 
the  area's  resources  over  the  next  ten 
years,  and  provide  the  foundation  for 
subsequent  detailed  implementation 
plans,  programs  and  operation. 

Documents  relating  to  these  items 
may  be  examined  at  the  Commission's 
offices.  Preliminary  dockets  are 
available  in  single  copies  upon  request. 
Please  contact  David  B.  Everett 
concerning  docket-related  questions. 
Persons  vsishing  to  testify  at  this  hearing 
are  requested  to  register  with  the 
Sf'cretary  prior  to  the  hearing. 

Susan  M.  Weisman. 

Secretory. 

September  4, 1987. 

|FR  Por  P--2I1Q75  Filpd  9-10-87;  8:45  am| 
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DEPARTMENT  OF  EDUCATiON 

Proposed  Information  Collection 
Requests 

AGENCv.  Department  of  Education. 
action:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Director,  Information 
!  I'chnology  Services,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 

DATE:  Interested  persons  are  invited  to 

S'.bmit  comments  on  or  before  October 

1  (.  i9tr. 

ADDRESSES;  Written  com.ments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
.Attention:  Desk  Officer.  Department  of 
FdiiCniion,  Office  of  Management  and 
Budget.  726  [ackson  Place.  NW..  Room 
3':('H.  New  E.xecutive  Officer  Building, 
V\  cishmgton,  DC  20503.  Requests  for 
C(ipies  of  the  proposed  information 
collection  requests  should  be  addressed 
to  .Margaret  B.  Webster.  Department  of 
Education,  400  Maryland  Avenue,  SW  , 
Room  5624,  Regional  Office  Building  3, 
Washington,  DC  20202. 
FOR  FURTHER  INFORMATION  CONTACT: 
M.irgaret  B.  Webster.  (202)  732-3915. 
SUPPLEMENTARY  INFORMATION:  Section 
351'  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires  that 
the  O^ice  of  Management  and  Budget 
(O.MB)  provide  interested  Federal 
agencies  and  the  public  and  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  pu'olic 


consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
inform.ation  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director.  Information  Technology 
Services,  publishes  this  notice 
containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following: 

(1)  Type  of  Seview  requested,  e.g.. 
new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Agency  form 
number  (if  any);  (4)  Fequency  of 
collection:  (5)  The  affected  pubHc:  (6) 
Reporting  burden;  and/or  (7) 
Recordkeeping  burden;  and  (8)  Abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Margarete 
Webster  at  the  address  specified  above. 

Dated:  September  8, 1987, 
Carlos  U.  Rice, 
Director  for  In  format  ion  Technology  Services- 

Office  of  Vocational  Education 

Type  of  Reviesv:  Revision 

Title:  Stated  Administered  Vocational 

Education  Program  Improvement 

Projects 
Agency  Form  Number:  ED  590 
Frequency:  Ofi  Occasion 
Affected  Public:  State  or  local 

governments 
Reporting  Burden: 

Responses:  969 

Burden  Hours:  727 
Recordkeepir^  Burden; 

Recordkeepers:  0 

Burden  Hours:  0 

Abstract:  This  form  will  be  used  to 
collect  data  from  State  Departments  of 
Vocational  Education,  on  State 
administered  projects  for  research, 
personnel  development  and  curriculum 
development  in  vocational  education. 
The  Department  will  use  this 
information  to  analyze  program 
iiiprovement  activities  of  the  States. 

Office  of  Elementary  and  Secondary 

Education 

Type  of  Review:  Extension 

Title:  State  Application  under  Chapter  2 

of  the  Education  Consolidation  and 

Improvement  Act 
Agency  Form  Number:  ED  1000 
Frequency:  Every  three  years 
Affected  Public:  State  or  local 

governments 
Reporting  Burden: 

Responses:  52 

Burden  Hours:  104 


Recordkeeping  Burden: 

Recordkeepers:  0 

Burden  Hours:  0 

Abstract:  This  application  will  be 
used  by  State  educational  agencies  to 
apply  for  grants  under  Chapter  2  of  the 
Education  Consolidation  and 
Improvement  Act.  as  amended.  The 
Department  uses  the  information 
collection  to  ensure  that  the  States  are 
fulfilling  the  satutory  requirements  of 
Chapters. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Reinstatement 

Title:  Annual  Report  on  the  Number  of 
Full  Time  Equivalent  Migratory 
Children 

Agency  Form  Number:  NA 

Frequency:  Annually 

Affected  Public:  Individuals  or 
households;  State  or  local 
governments 

Reporting  Burden: 

Responses:  52  Burden  Hours:  137,176 

Recordkeeping  Burden: 

Recordkeepers:  0  Burden  Hours:  0 

Abstract:  State  educational  agencies  are 
required  to  submit  and  report  the 
number  of  eligible  migratory  children, 
ages  5-17,  and  the  full  time 
equivalents  of  part  time  residents  that 
reside  in  the  State.  The  Department 
uses  this  information  to  allocate  funds 
under  Chapter  1  Migrant  Education 
Programs, 

Office  of  Postsecondary  Education 

Type  of  Review:  Extension 

Title:  New  and  Continuation 
Application  for  Grants  Under  the 
Talent  Search  Program 

Agency  Form  Number:  ED  872 

Frequency:  Annually 

Affected  Public:  State  or  local 
governments 

Reporting  Burden: 

Responses:  300  Burden  Hours:  10.200 

Recordkeeping  Burden: 

Recordkeepers:  0  Burden  Hours:  0 

Abstract:  This  form  will  be  used  by 
institutions  of  higher  education,  public 
and  private  agencies  and 
organizations,  and  in  exceptional 
cases,  secondary  schools  to  apply  for 
funding  under  the  Talent  Search 
program.  The  Department  uses  the 
information  collected  to  make  grant 
awards. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  New 

Title:  Study  of  Vocational  Rehabilitation 

Services  to  Severely  Mentally  111 

Individuals 
Agency  Form  Number  B20-33P 
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Frequency:  One  time  only 
Affected  Public:  State  or  local 
governments 

Reporting  Burden: 

Responses:  1,921  Burden  Hours;  2.803 

Recordkeeping  Burden: 

Recordksepers:  0  Burden  Hours:  0 

Abstract:  lh\%  study  will  collect 

information  to  assess  State  programs 
for  improving  the  employment  status 
of  severely  mentally  ill  persons.  The 
Department  will  collect  this 
information  from  State  agencies  and 
use  these  data  to  evaluate  the 
programs  and  make  recommendations 
concerning  improvement  of  services  to 
this  group. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  New 

Title:  Teacher  Lists  for  the  Schools  and 
Staffing  Surveys 

Agency  Farm  Number:  G50-3aP 

Frequency:  On  occasion 

Affected  Public:  State  or  local 
governments 

Reporting  Burden 

Responses:  12,800.  Burden  Hours:  6400 

Recordkeeping  Burden: 

Recordkeepers:  0,  Burden  Hours:  0 

Abstract:  This  fonn  will  be  used  by 
sample  schools  involved  in  the 
Schools  and  Staffing  Surveys  to 
provide  to  the  Department  a  list  of 
teachers  to  be  used  as  a  sample  for 
the  Teacher  Survey.  The  Department 
will  use  these  lists  to  assist  in  the 
collection  of  information  for  the 
Teacher  Survey. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Revision 

Title:  1987  High  School  Transcript  Study 
Based  on  the  1985-86  Eleventh  Grade 
Sample  of  the  Xational  Assessment  of 
Educational  Progress  (NAEP) 

Agency  Form  Number:  050-37? 

Frequency:  Once  only 

Affected  Public:  Individuals  or 
households:  State  or  local 
governments 

Reporting  Burden: 

Responses:  10.564,  Burden  Hours:  541 

Recordkeeping  Burden: 

Recordkeepers:  0.  Burden  Hours:  0 

Abstract:  This  study  will  collect 
transcript  data  from  schools  whose 
students  were  sampled  m  the  1986 
NAEP  assessment.  The  Department 
plans  to  use  this  data  to  assess  the 
status  of  the  school  reform  movement 
and  the  e.xtent  to  which  the 
recommendations  of  the  National 
Commission  on  Educational 
Excellence  have  been  implemented  in 
the  Nation's  schools. 


Office  of  Planning,  Budget  and 
Evaluation 

Type  of  Review:  Reinstatement 

Title:  Longitudinal  Study  of  Immersion 
Program  for  Language  Minority 
Children 

Agency  Form  Number:  P75-1P 

Frequency:  Once  only 

Affected  Public:  Individuals  or 
households:  State  or  local 
governments 

Reportnig  Burden: 

Responses:  20,800,  Burden  Hours:  7862 

Recordkeeping  Burden: 

Recordkeepers:  0,  Burden  Hours:  0 

Abstract:  This  study  will  collect 

information  from  personnel  in  various 
school  districts  about  English 
Immersion  Strategy  Programs  in  the 
schools.  The  Department  will  use  the 
infonnation  collected  to  analyze  the 
effectiveness  of  immersion  programs. 

|FR  Doc.  87-20906  Filed  9-1CMJ7;  8:45  am] 
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ICFDA  No.  84.094B1 

Invitation  of  Applications  for  New 
Awards  under  the  Patricia  Roberts 
Harris  Fellowships  Program;  Graduate 
and  Professional  Study  Fellowships 
for  Fiscal  Year  1988 

Purpose:  Provides  grants  to 
institutions  of  higher  education  to 
support  fellowships  for  graduate  and 
professional  study  to  students  who 
demonstrate  financial  need  and  who  are 
predominantly  from  groups  which  are 
traditionally  underrepresented  in 
graduate  and  professional  study  areas  of 
high  national  priority. 

Deadline  for  Transmittal  of 
Applications:  November  12. 1987. 

Applications  Available:  September  25. 
1987. 

Available  Funds:  The 
Administration's  budget  for  fiscal  year 
1988  does  not  include  funds  for  this 
program.  However,  applications  are 
being  invited  to  allow  for  sufficient  time 
to  evaluate  applications  and  complete 
the  grant  process  prior  to  the  end  of  the 
fiscal  year,  should  the  Congress 
appropriate  funds  for  this  program. 

The  following  estimates  are  based  on 
the  1987  appropriation: 

Estimated  Range  of  Awards:  $16,000 — 
8112,000, 

Estimated  A  verage  Size  of  A  wards: 
564,000. 

Estimated  Number  of  Awards:  147. 

Project  Period:  9  to  12  months. 

Applicable  Regulations:  (a)  The 
Patricia  Roberts  Harris  Fellowships 
Program  Regulations,  34  CFR  Part  649. 
and  (b)  The  Education  Department 
General  Administrative  Regulations 


(EDG.^R)  34  CFR  Parts  74,  75.  and  77.  as 
provided  in  34  CFR  649.3. 

For  Applications  or  Information 
Contact:  Dr.  Charles  H,  Miller  on  (202) 
732-1395  or  Mrs,  Barbara  J.  Harvey  on 
(202)  732-4863.  U,S,  Department  of 
Edycation,  Mail  Stop  3327.  400  Mar^'Iand 
Avenue,  SW..  Room  3022,  ROB-3, 
Washington,  DC  20202. 

Program  Authority:  20  U.S.C,  1134d- 
1134g, 

Dated;  August  31.  1987. 

C,  Ronald  Kimberling, 

Assistant  Secretary  for  Postsecondory 
Education. 

jFR  Doc.  87-20907  Filed  9-10-87;  8:45  am] 
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National  Advisory  Council  on  Adult 
Education;  Meeting 

agency:  Education  Department. 
ACTION:  Notice  of  meeting, 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Advisory  Council  on  Adult  Education. 
This  notice  also  describes  the  functions 
of  the  Council,  Notice  of  this  meeting  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Com.mittee  Act. 
date:  September  29-30, 1987,  8:30  a.m. 
to  5:00  p.m.,  Full  Council  Meeting, 
ADDRESS:  Perm  Tower  Hotel,  Civic 
Center  Boulevard  at  34th  Street. 
Philadelphia,  Pennsylvania, 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  S,  Sd'...nde.'^b.  \a;.!  ;■._.  A.;.,.-   ;y 
Council  on  Adult  Education,  2000  L 
Street,  NVV„  Suite  570,  Washington,  DC 
20036,  (202)  634-6300. 
SUPPLEMENTARY  INFORMATION:  The 
National  Advisory  Council  on  Adult 
Education  is  established  under  section 
313  of  the  Adult  Education  Act  (20 
U.S.C.  1209).  The  Council  is  established 
to: 

Advise  the  Secretary  in  the  preparation  of 
general  regulations  and  with  respect  to  policy 
matters  arising  in  the  administration  of  this 
title,  including  policies  and  procedures 
governing  the  approval  of  State  plans  under 
section  306  and  policies  to  eliminate 
duplication,  and  to  effectuate  the 
coordination  of  programs  under  this  title  and 
other  programs  offering  adult  education 
activities  and  services. 

The  Council  shall  review  the 
administration  and  effectiveness  of  programs 
under  this  title,  make  recommendations  with 
respect  thereto,  and  make  annual  reports  to 
the  President  of  its  findings  and 
recommendations  [including 
recommendations  for  changes  in  this  title  and 
other  Federal  laws  relating  to  adult  education 
activities  and  services).  The  President  shall 
transmit  each  such  report  to  the  Congress 
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logelher  with  his  comments  and 
renommenddtions 

The  Council  meeting  is  open  to  the 
public  and  follows  a  symposium  on 
literacy  co-sponsored  with  the 
University  of  Pennsylvania.  The  Council 
meeting  agenda  includes:  Oath  of  Office 
Ceremony.  Standing  Committee 
Meetings  and  Reports,  Program 
Visitations,  Reauthorization  of  Adult 
Education  Act,  Fiscal  Year  1987  Annual 
Report,  Federal  Legislative  Update, 
Proposed  Publications. 

Records  are  kept  of  all  Council 
proceedings,  and  are  availat>!e  for 
public  inspection  at  the  office  of  the 
National  Advisory  Council  on  Adult 
Education,  2000  L  Street,  NW.,  Suite  570, 
Washington,  DC  20036,  from  the  hours  of 
8:30  a.m.  to  5:30  p.m. 

Signed  at  Washington,  DC,  on  September  8, 

L>  nn  Ross  Wood, 

Executive  Director.  National  Advisory 

Council  on  Adult  Education. 

|FR  Doc  87-20954  Filed  9-10-87;  8:45  am) 

BILLING  CODE  4000-01-M 


Transportation  is  empowered  to  conduct 
the  meeting  in  a  fashion  that  will,  in  his 
judgment,  facilitate  the  orderly  conduct 
of  business.  Any  member  of  the  public 
who  wishes  to  file  a  written  statement 
with  the  Subcommittee  will  be  permitted 
to  do  so,  either  before  or  after  the 
meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  pertaining 
to  agenda  items  should  contact  Ms, 
Margie  D.  Biggerstaff  of  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  at  least  5 
days  prior  to  the  meeting  and 
reasonable  provisions  will  be  made  to 
include  the  presentation  on  the  agenda. 

Transcripts:  Available  for  public 
review  and  copying  at  the  Public 
Reading  Room,  Room  lE-190,  Forrestal 
Building,  1000  Independence  Avenue 
SW„  Washington,  DC,  between  9:00  a,m, 
and  4:00  p.m.,  Monday  through  Friday, 
except  Federal  Holidays. 

Issued  at  Washington,  DC,  on  September  2, 
1987. 

]eremiah  E.  Walsh,  Jr., 
Acting  Assistant  Secretary.  Fossil  Energy. 
[FR  Doc.  87-20891  Filed  9-10-87:  8:45  am] 

BILLING  CODE  64S0-01-M 


DEPARTMENT  OF  ENERGY 

Coordinating  Subcommittee  on 
Petroleum  Storage  &  Transportation, 
National  Petroleum  Council;  Open 
Meeting 

Notice  if  hereby  given  of  the  following 
meeting: 

Name:  Coordinating  Subcommittee  of 

Petroluem  Storage  and  Transportation 

of  the  National  Petroleum  Council 
Date  and  Time:  Wednesday,  September 

30,  1987  from  1:00  p.m..  to  3:00  p.m. 
Place:  Marathon  Oil  Company, 

Conference  Rm.  1012,  5555  San  Felipe 

Road.  Houston,  Texas 
Contact:  Margie  D.  Biggerstaff,  U.S. 

Department  of  Energv,  Office  of  Fossil 

F:nergy  (FE-11.  Washington.  DC  20585, 

Telephone:  202/586-4695 

Purpose  of  the  Parent  Council:  To 
provide  advice,  information,  and 
recommendations  to  the  Secretary  of 
Energy  on  matters  relating  to  oil  and  gas 
or  the  oil  and  gas  industries. 

Purpose  of  the  Meeting:  Review  the 
study's  scope,  organization,  and 
timetable. 

Tentative  Agenda: 
— Review  the  study's  scope, 

organization,  and  timetable 
— Discuss  membership  of  proposed  task 

groups  for  the  study 
— Discuss  any  other  matters  pertinent  to 

the  overall  assignment 

Public  Participation:  The  meeting  is 
open  to  the  public.  The  Chairman  of  the 
Subcommittee  of  Petroleum  Storage  & 


Federal  Energy  Regulatory 
Commission 

I  Docket  Nos.  QF66-891-001  et  al.l 

Small  Power  Production  and 
Cogeneration  Facilities;  Qualifying 
Status;  Certificate  Applications,  etc. 
Borough)  of  Seven  Spnngs  et  al. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
September  8, 1987. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 

1.  Borough  of  Seven  Springs 

[Doclset  No.  QF86-891-001I 

On  August  21, 1987,  the  Borough  of 
Seven  Springs  [Applicant),  of  Champion, 
Pennsylvania  submitted  for  filing  an 
application  for  recertification  of  a 
facility  as  a  qualifying  small  power 
production  facility  pursuant  to  §  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  10  MW  hydroelectric  facility 
(FTIRC  P.  3823)  will  be  located  on  the 
Youghiogheny  River  in  Fayette  and 
Somerset  Counties,  Pennsylvania. 

Recertification  is  requested  due  to  a 
change  in  the  electric  power  production 
capacity  of  the  facility.  Under  the 
instant  application,  the  electric  power 
production  of  the  facility  will  increase 
from  7  MW  to  10  MW. 


A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comiments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local.  State,  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 

2.  Chevron  U,S,A.,  Inc. 

IDocket  No.  QF88-662-00]  | 

On  August  11. 1987,  Chevron  U.S.A., 
Inc.  (Applicant),  of  P.O.  Box  1392, 
Bakersfield,  California  93302  submitted 
for  filing  an  application  for 
recertification  of  a  facility  as  a 
qualifying  cogeneration  facility  pursuant 
to  §  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Fresno  County, 
California.  The  facility,  as  originally 
proposed,  was  to  consist  of  two 
combustion  turbine  generators  and  two 
supplementary  fired  heat  recoverj' 
steam  generators.  Thermal  energy  in  the 
form  of  steam  was  to  be  used  in  a 
thermal  enhanced  oil  recovery  process. 
The  electric  power  production  capacity 
of  the  facility,  as  originally  proposed, 
was  4800  kW.  The  primary  source  of 
energy  was  natural  gas. 

By  order  issued  June  11. 1986,  the 
Director  of  the  Office  of  Electric  Power 
Regulation  granted  certification  of  the 
facility  as  a  qualifying  cogeneration 
facility  (35  FERC  162,465). 

The  recertification  is  requested  due  to 
an  increase  in  the  number  of  combustion 
turbine  generators  and  supplementary 
fired  heat  recovery  steam  generators  to 
four  each.  The  electric  power  production 
capacity  of  the  facility  will  increase  to 
9600  kW.  All  other  facility 
characteristics  remain  unchanged. 

3.  First  Cogeneration  Asset  Corporation 

[Dockel  No.  QF87-614-0001 

On  August  21, 1987,  First 
Cogeneration  Asset  Corporation 
(Applicant),  of  41  Madison  Avenue,  36th 
Floor,  New  York,  New  York  10010 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
§  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing 
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The  topping-cycle  cogenerafion 
facility  will  be  located  in  Mahvvah.  New 
Jersey.  The  facility  will  consist  of  three 
dual  fueled  internal  combustion  engine- 
generators  each  equipped  with  a  heat 
recovery  steam  generator  and  other 
auxiliary  equipment.  Thermal  energy 
recovered  from  the  facility  will  he  used 
by  International  Crossroads  Corporate 
Park  for  space  heating  and  cooling,  and 
domestic  hot  water.  The  primary  energy 
source  of  the  facility  will  be  natural  gas 
and  fuel  oil.  The  net  electric  power 
production  capacity  of  the  facility  will 
be  3.51  MW.  Installation  of  the  facility 
began  in  June  1987. 

4.  J-W  Gathering  Company 

[Docket  No.  QF87-€16-000] 

On  August  24,  1987,  the  J-W 
Gathering  Company  (Applicant)  of  2715 
Mackey  Lane,  Shreveport,  Louisiana 
71118,  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 
qualifying  cogenerafion  facility  pursuant 
to  §  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  near  the  Town  of 
Eckley  in  Yuma  County,  Colorado.  The 
facility  will  consist  of  a  combustion 
turbine  generator,  a  waste  heat  recovery 
steam  generator  and  a  condensing  steam 
turbine  generator.  Thermal  energy 
recovered  from  the  facility  will  be  used 
for  the  production  of  ammonia  and 
carbon  dioxide.  The  primary  energy 
source  will  be  natural  gas.  The  electric 
power  production  capacity  of  the  facility 
will  be  25  MW.  Construction  of  the 
facility  is  expected  to  begin  in  February 
1988. 

5.  Little  Company  of  Mary  Hospital 

{Docket  No.  QF87-619-000) 

On  August  24, 1987,  Little  Company  of 
Mary  Hospital  (Applicmt).  of  2800  West 
95th  Street,  Evergreen  Park,  Illinois 
60642  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 
qualifying  cogeneration  facility  pursuant 
to  §  292.207  of  the  Commissions 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Evergreen 
Park,  Illinois  and  will  consist  of  a 
combustion  turbine  generator  and  a  heat 
recovery  steam  generator.  Thermal 
energy  recovered  from  the  facility  will 
be  used  for  space  heating  and  cooling, 
sterilization,  and  domestic  hot  water. 
Th:^  electric  power  production  capacity 
of  the  facility  will  be  3700  kW.  The 
pri  nary  source  of  energy  will  be  natural 
gas.  Construction  of  the  facility  will 
commence  November,  1987. 


6.  Philadelphia  Corporation  and 
Prudential  Inlerfunding  Corp. 

(Docket  No.  QF85-6r3-0(n) 

On  August  6, 1987,  Philadelphia 
Corporation  and  Prudential  Interfunding 
Corp.  (Applicant),  of  420  Lexington 
Avenue,  Suite  440.  New  York,  New  York 
10170  and  Three  Gateway  Center,  100 
Mulberry  Street.  Newark,  New  Jersey 
01702  respectively  submitted  for  filing 
an  application  for  recertification  of  a 
facility  as  a  qualifying  small  power 
production  facility  pursuant  to  5  292.207 
of  the  Commission's  regulations.  No 
determination  has  beem  made  that  the 
submittal  constitutes  a  complete  filing. 
The  small  power  production  facility 
will  be  located  on  the  Indian  River  in 
Jefferson  County.  New  York.  The  facility 
will  consist  of  a  run-of-the-river 
hydroelectric  generator.  The  electric 
power  production  capacity  will  be  3 
MW. 

By  order  issued  December  2, 1985.  the 
Director  of  Office  of  Electric  Power 
Regulation  granted  certification  of  the 
facility  as  a  small  power  production 
facility  (33  FERC  f6Z295). 

The  recertification  is  requested  due  to 
change  in  ownership  from  Philadelphia 
Corporation,  to  Philadelphia 
Corporation  and  Prudential  Interfunding 
Corp. 

A  separate  application  is  required  for 

a  hydroelectric  project  license. 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA.  as  implemented  by 
the  Commission's  regulations.  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local.  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 

7.  SJE  Cogeneration.  Inc. 

[Docket  No.  QF87-613-0001 

On  August  20, 1987,  SJE  Cogeneration, 
Inc.  (Applicant),  c/o  SJE  Investments. 
1960  Lincoln  Park  West,  Suite  2702. 
Chicago,  Illinois  60614  submitted  for 
filing  an  application  for  certification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  com.plete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  near  the  town  of 
Linvilie.  in  Rockingham.  County, 
Virginia.  The  facility  will  consist  of  two 
combustion  turbine  generators,  two  heat 
recovery  steam  generators  and  an 
extraction/condensing  steam  turbine 
generator.  Steam  recovered  from  the 


facility  will  be  used  by  the  Valley 
Proteins  Corporation  in  its  rendering 
operation.  The  primary  energy  source 
for  the  facility  will  be  synthetic  gas 
mixed  with  natural  gas.  The  net  electric 
power  production  capacity  of  the  facility 
will  be  173  MW.  Installation  of  the 
facility  was  expected  to  begin  in  July 
1987. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Commission,  825  North  Capitol 
Street  NE.,  Washington,  DC  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  the  comment  date. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  F.  Plumb, 

Secreiary 

[FR  Doc.  87-20956  Filed  9-10-87;  8:45  am] 

BILLING  CODE  e717-01-M 


Request  for  Limited  Waiver  of  Tariff; 
Florida  Gas  Traosmission  Co. 

September  8, 1987. 

Take  notice  that  Florida  Gas 
Transmission  Corporation  (FGT)  on 
.August  10.  1987.  tendered  for  filing  its 
requested  authorization  for  a  limited 
waiver  of  section  4  (Minimum  Bill)  of 
FGTs  Rate  Schedule  Gas  behalf  of 
Gevena  County  Gas  Distnct.  Geneva, 
Alabama  (Geneva  County)  and  the 
Utilities  Board  of  the  City  of  Florala, 
Alabama  (Florala)  for  the  contract  year 
October  1,  1985-September  30. 1986. 
FGT  states  that  it  desires  to  grant  the 
waiver  which  Geneva  County  and 
Florala  requested.  FGT  states  that 
granting  the  waiver  will  permit  Florada 
and  Geneva  County  to  avoid  paying  for 
gas  not  taken  for  reasons  beyond  their 
control. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rule  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  September  15. 1987.  Protests  will 
be  considered  by  the  Commission  in 
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determinating  the  appropriate  action  to 

be  taken,  but  will  not  serve  to  make 

prutestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Kenneth  F.  Plumb, 

Sfcrt'tary. 

|FR  Doc.  87-20957  Filed  9-10-87;  8:45  am) 

BILUMG  COO€  6717-01-M 

[Docket  No.  RP87-121-00O1 

Proposed  Tariff  Changes;  Gas 
Transport,  Inc. 

Septpmber  4,  1987, 

Take  notice  that  on  August  31, 1987, 
Gas  Transport,  Inc.  {"Gas  Transport") 
tendered  for  filing  Fourth  Revised  Sheet 
No.  5  and  First  Revised  Sheet  No.  82  as 
part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  to  become 
effective  August  1,  1987. 

Gas  Transport  states  that  the  only 
purpose  of  these  revised  tariff  sheets  is 
to  reflect  an  adjustment  in  Gas 
Transport's  rates  for  recovery  of  the 
costs  associated  with  the  Annual 
Charges  Adjustment  Clause  as 
authorized  by  the  Commission. 

It  is  stated  that  copies  of  the  filing 
have  been  mailed  to  all  of  its 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rule  214 
of  the  Commission's  Procedural  Rules 
(18  CFR  385.214),  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  11,  1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  m.ake 
protest.^nts  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection, 
Kenneth  F.  Plumb. 
Secretary. 
IFR  Doc  87-20958  Filed  9-10-87;  8:45  am) 

BILLING  CODE  6717-01-II 


[Docket  No.  RP87-129-000] 

Filing  of  FERC  Gas  Tariff;  Great  Lakes 
Gas  Transmission  Co. 

September  8,  19B7. 

Taken  notice  that  Great  Lakes  Gas 
Transmission  Company,  on  September 
1, 1987,  tendered  for  filing  six  copies  of 
the  following  tariff  sheets  to  its  FERC 
Gas  Tariff,     j 

First  Revised  Volume  No.  1 

Original  Sheet  No.  56-C 
Original  Sheet  No.  57[iv) 

Original  Volume  No.  2 

First  Revised  Sheet  No.  55-A 
Second  Revised  Sheet  No.  79 
First  Revised  Sheet  No.  80 
Eighth  Revised  Sheet  No.  123 
Altemate-C  Twelfth  Revised  Sheet  No. 

151 
First  Revised  Sheet  No.  224 
Second  Revised  Sheet  No.  246 
Alternate-C  Third  Revised  Sheet  No. 

270 
First  Revised  Sheet  No.  295 
First  Revised  Sheet  No.  324 
First  Revised  Sheet  No.  353 
First  Revised  Sheet  No.  437 
First  Revised  Sheet  No.  439 

The  above  tariff  sheets  incorporate 
the  provisions  for  the  Annual  Charges 
Adjustment  Clause,  as  permitted  under 
Order  No.  472  Original  Sheet  No.  57(iv), 
First  Revised  Volume  No.  1,  specifies  the 
rate  to  be  collected  commencing 
October  1,1987. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  on  or  before  September  15, 
1987.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
]FR  Doc.  87-20973  Filed  »-10-87;  8:45  am) 

BILLING  CODE  6717-01-«l 


[Docket  No.  CI87-836-0001 

Application  for  Permanent 
Abandonment  and  Limited-Term 
Certificate  with  Pregranted 
Abandonment;  Marathon  Oil  Co. 

September  8.  1987, 

Take  notice  that  on  August  18,  1987, 
Marathon  Oil  Company  (Marathon)  of 
P.O.  Box  3128,  Houston,  Texas  77253 
filed  an  application  pursuant  to  section 
7(b)  of  the  Natural  Gas  Act,  15  U.S.C. 
717(b),  and  §§  157.30  and  2.77  of  the 
Commission's  Regulations,  18  CFR 
157.30  and  2.77,  for  (1)  authorization  of 
permanent  abandonment  of  sales  of  gas 
to  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  from  the 
South  Marsh  Island  Block  141  Field, 
South  Addition,  Offshore  Louisiana,  and 
(2)  a  blanket  certificate  of  public 
convenience  and  necessity  authorizing, 
for  a  three-year  period,  the  sale  for 
resale  in  interstate  commerce  of  the 
natural  gas  previously  dedicated  to 
Texas  Eastern  and  authorizing 
pregranted  abandonment  of  any  and  all 
sales  made  pursuant  to  such  blanket 
certificate. 

Marathon  states  that  its  sale  to  Texas 
Eastern  is  subject  to  a  gas  purchase 
contract  dated  April  10,  1985  and  that  by 
order  dated  September  19, 1985. 
ENSTAR  Corporation,  et  a!..  Docket 
Nos.  C169-1 027-001,  et  a!.,  the 
Commission  authorized  Marathon's  sale 
to  Texas  Eastern.  By  letter  dated 
September  26. 1985,  Marathon  accepted 
its  certificate.  However,  deliveries  of 
gas  to  Texas  Eastern  have  never 
commenced  because  transportation 
arrangements  have  never  been 
completed.  By  agreement  dated  May  29, 
1987,  Texas  Eastern  agreed  to 
temporarily  release  all  gas  committed 
under  the  April  10, 1985  contract  to 
permit  Marathon  to  sell  the  gas 
elsewhere.  Further.  Texas  Eastern  and 
Marathon  mutually  agreed  to  a 
termination  of  the  contract  covering  sale 
of  the  subject  gas,  upon  Commission 
approval  of  Marathon's  permanent 
abandonment  application.  The  gas 
qualifies  as  NGPA  section  102  and  104 
gas. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  15  days 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register,  file  with 
the  Federal  Energy  Regulatory 
Commission,  Washington,  DC  20426.  a 
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petition  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214)  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestanls 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  the 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
to  be  represented  at  the  hearing 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc.  87-20959  Filed  9-KMi-:  8:45  am) 
BILUNG  COOe  6717-01-*! 

[Docket  No.  RP87-13O-OO01 

Proposed  Changes  in  FERC  Gas  Tariff; 
Michigan  Consolidated  Gas  Co. 
Interstate  Storage  Division 

Septeml)er8,  1987. 

Take  notice  that  on  September  1,  1987, 
Michigan  Consolidated  Gas  Company — 
Interstate  Storage  Division  (iSD) 
tendered  for  filing  proposed  changes  to 
the  following  tariff  sheets  in  its  FERC 
Gas  Tariff,  Original  Volume  No.  1. 
Original  Volume  .No.  2  and  Original 
Volume  No.  3: 


Rate 

sctieduie 

Ongmal  Volume  No.  1 

Ongmal  Sheet  No  1B 

Seventh  Revised  Sheei  No  63 

Seventh  Revised  Sheet  No  87 

X-7 
X-9 

Seventh  Rev:se<:!  Sheel  No   110 

X-11 

Seventh  Revised  Sneet  No  132 

Seventh  Revised  Sheet  No   155 

X-13 
X-15 

Eleveniti  Revised  Sheel  No   192 

X-19 

Tenth  Revised  Sheet  No  216 

Second  Revised  Sheet  No  282 

X-20 
X-20-1 

Ongmal  Volume  No  2 

Original  Sheet  No.  1A „., 

&xth  Revised  Sheet  No.  7 

Siirth  Revised  Sheet  No  29 

Sixth  Revised  Sheet  No.  52 _ 

&Ktn  Revised  Sheel  No  74 

X-23 
X-24 
X-2S 
X-26 

S«rtf>  Revised  Sheet  No.  96 ... 

Sirth  Revised  Sheet  No.  117 

Fifth  Revised  Sheet  No  154 

X-27 
X-28 
X-30 

Ongmal  Volume  No.  3 

Third  Revised  Sheel  No.  2 

S-1   S-2 

Second  Revised  Sheet  Nos   3,  5,  7.  10.  12, 
14,  16.  19&  30 

S-3,  S-4  S- 

5.  S-6   S-7 

a  T-1 

The  proposed  changes  reflect  the 
implementation  of  an  Annual  Charge 
Adjustment  (.ACA)  clause  and  an  .\C\ 
unit  charge  of  S.0021  in  ISD's  FERC  Gas 
Tariffs.  The  proposed  changes  are 
pursuant  to  the  Commission's 
regulations  promulgated  in  Order  No. 
472. 


ISD  requests  that  these  proposed  tariff 
sheets  become  effective  on  October  1. 
1987.  ISD  states  that  copies  of  its  filing 
have  been  served  upon  its  customers 
and  the  Michigan  Public  Service 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  N'E..  Washington, 
DC  20426.  in  accordance  with  Rule  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
15. 1987.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
IFR  Doc  8--209O6  Filed  9-10-87;  8:45  am) 

BILLIMG  COOe  6717-01-M 

[Docket  No.  RP87-1 31-000 i 

Tariff  Filing  and  Rate  Changes; 
Midwestern  Gas  Transmission  Co. 

September  8. 1987. 

Take  notice  that  on  September  1, 1987. 
Midwestern  Gas  Transmission 
Company  (Midwestern),  tendered  for 
filing  the  following  tariff  sheets  to 
Original  Volume  No.  1  of  its  FERC  Gas 
Tariff,  to  be  effective  October  1, 1987. 

Original  Volume  No.  1 

Twenty-Sixth  Revised  Sheet  No.  5 
Twenty-Fifth  Revised  Sheet  No.  6 
First  Revised  Sheet  No.  191 
Original  Sheet  No.  191A. 

Midwestern  states  that  it  is  filing 
these  tariff  sheets  in  response  to  and  in 
compliance  with  Order  No.  472. 
Midwestern  states  that  its  filing  includes 
a  new  Article  XXIV.  which  provides  for 
customer  funding  of  annual  charges 
assessed  Midwestern  by  the  Federal 
Energy  Regulatory  Commission  pursuant 
to  Order  No.  472. 

Midwestern  states  that  copies  of  the 
filing  have  been  mailed  to  all  its 
customers  and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  'Washington, 
DC  20426,  in  accordance  with  Rules  208 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 


before  September  15, 1987.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc.  87-20961  Filed  9-10-87;  8:45  am] 

BILLING  CODE  6'T-C'-M 


[Docket  No.  RP87-97-OO01 

Proposed  Changes  in  FERC  Gas  Tariff: 
Natural  Gas  Pipeline  Company  of 
America 

September  8, 1987. 

Take  notice  that  on  August  31,  1987, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  the 
below  listed  tariff  sheets  to  be  a  part  of 
its  FERC  Gas  Tariff. 

Third  Revised  Volume  No.  1 

Sixty-seventh  Revised  Sheet  No.  5 
Thirty-fourth  Revised  Sheet  No.  5A 
Fifth  Revised  Sheet  No.  5F 
Original  Sheet  No.  155 
Original  Sheet  No.  156 

Original  Volume  No.  \.\ 

Fourth  Revised  Sheet  No.  2 
First  Revised  Sheet  No.  3 

Natural  states  that  the  above- 
mentioned  tariff  sheets  were  submitted 
in  compliance  with  Commission  Order 
No.  472,  issued  May  29, 1987  (39  FERC 
\  61,206).  The  proposed  tariff  provides  a 
mechanism  for  Natural  to  recover  from 
its  customers  annual  charges  assessed  it 
by  the  Commission  pursuant  to  Part  382 
of  the  Commission's  regulations. 

A  copy  of  this  filing  was  mailed  to 
Natural's  jurisdictional  customers  and 
interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  on  or 
before  September  15, 1987, 

Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
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with  the  Commission  and  are  available 

for  public  inspection. 

Kenneth  F.  Plumb, 

Secrf!ary. 

[FR  Doc.  87-20962  Filed  9-10-67;  8:45  am] 

BILLING  CODE  5717-01-M 


1  Docket  No.  RP87- 1 1 4-000 1 

Proposed  Changes  in  FERC  Gas  Tariff; 
Ozark  Gas  Transmission  System 

September  8,  1987. 

Take  notice  that  on  August  31,  1987, 
Ozark  Gas  Transmission  System 
lOzark]  tendered  for  filing  Third 
Revised  Sheet  No.  5  and  First  Revised 
Sheet  No.  32  to  be  a  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1. 

Ozark  stales  that  the  tariff  sheets 
were  submitted  in  compliance  with 
Commission  Order  .\o.  472,  issued  May 
129.  1987.  The  proposed  tanff  sheets 
provide  a  mechanism  for  Ozark  to 
recover  from  its  customers  annual 
charges  assessed  it  by  the  Comm.ission 
pursuant  to  Part  382  of  the  Commission's 
Regulations.  Ozark  requests  all 
necessary  waivers  to  permit  this  filing  to 
become  effective  October  1, 1987. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  protest  or 
motion  to  intervene  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  N'E.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
tind  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  motions  or  protests 
should  be  filed  on  or  before  September 
15, 1987.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestan's  parties  to 
the  proceeding  Any  person  wishing  to 
become  a  party  must  file  a  m,otion  to 
intervene.  Copies  of  this  filing  are  on  file 
With  the  Commission  and  are  available 
for  public  inspection. 
Ken.neth  F.  Plumb, 

:  K  ;  1   c  87-20963  Filed  9-10-87;  8;45  am) 
BILLING  CODE  6717-01-M 


IDocket  No.  TABS- 1-4 1-0001 

Chiange  in  Rates  Pursuant  to 
Purchased  Gas  Cost  Adjustment; 
Souttiwest  Gas  Corp. 

September  4.  1987. 

Take  notice  that  Southwest  Gas 
Corporation  (Southwest)  on  August  31, 
1987.  tendered  for  filing  Thirtv -fifth 
Revised  Sheet  No.  10  and  Fourteenth 
Revised  Sheet  No.  lOA  pursuant  to 
Section  9.  Purchased  Gas  .Adjustment 


Clause  [PGAC],  of  the  General  Terms 
and  Conditions  contained  in  its  FERC 
Gas  Tariff,  Original  Volume  No.  1.  The 
purpose  of  said  filing  is  to  refiect  an 
increase  in  rates  occasioned  by  an 
increase  in  rates  from  Northwest 
Pipeline  Corporation,  Southwest's  sole 
supplier  of  gas  in  northern  Nevada, 
effective  October  1,  1987. 

Southwest  states  that  a  copy  of  this 
filing  has  been  mailed  to  the  Nevada 
Public  Service  Commission,  the 
California  Public  Utilities  Commission, 
Sierra  Pacific  Power  Company  and  CP 
National  Corporation. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
11, 1987.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  87-20964  Filed  9-10-87;  8:45  am) 

BILLING  CODE  6717-01-M 


[Docket  No.  RP37- 132-000] 

Tariff  Filing  and  Rate  C>anges; 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco,  Inc. 

September  8, 1987. 

Take  notice  that  on  September  1, 1987, 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco,  Inc.  (Tennessee), 
tendered  for  filing  the  following  tariff 
sheets  to  Second  Revised  Volume  No.  1 
and  Original  Volume  No.  2  of  the  FERC 
Gas  Tariff,  to  be  effective  October  1, 
1987. 

Second  Revised  Volume  No.  1 

Fourth  Revised  Sheet  No.  20 
First  Revised  Sheet  No.  20.A 
Third  Revised  Sheet  No.  22 
Third  Revised  Sheet  No.  23 
Third  Revised  Sheet  No.  24 
First  Revised  Sheet  No.  246 
Original  Sheet  No.  246A 
Original  Sheet  No.  246B 

Original  Volume  No.  2 

Fifth  Revised  Sheet  No.  5 
Fourth  Revised  Sheet  No.  6 


Third  Revised  Sheet  .\'o.  7 
Fourth  Revised  Sheet  No.  8 
Fourth  Revised  Sheet  No.  9 
First  Revised  Sheet  No.  10 

Tennessee  states  that  it  is  filing  these 
tariff  sheets  in  response  to  and  in 
compliance  with  Order  .N'os.  472  and  473. 
Tennessee  states  that  its  filing  includes 
a  new  Article  XXIX,  which  provides  for 
customer  funding  of  annua!  charges 
assessed  Tennessee  by  the  Federal 
Energy  Regulatory  Commission  pursuant 
to  Order  No.  472.  and  a  new  .Article 
XXX,  which  provides  for  a  compression 
allowance  adjustment  to  direct  bill  the 
costs  for  retroactive  compression 
allowances  paid  by  Tennessee  to  the 
producers,  pursuant  to  Order  No.  473. 

Tennessee  states  that  copies  of  the 
filing  have  been  mailed  to  all  its 
customers  and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's  Rules 
of  Practice  and  Procedure.  AH  such 
motions  or  protests  should  be  filed  on  or 
before  September  15.  1987.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  persons  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb,       I 
Secretary.  I 

(FR  Doc.  87-20965  Filefi  9-10-87;  8:45  am) 

BILUNG  CODE  6717-01-11 


(Docket  No.  TA87-3-18-0011 

Filing  of  Revised  Tariff  Sheets;  Texas 
Gas  Transmission  Corp. 

September  8, 1987.       ] 

Take  notice  that  on  September  2. 1987. 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing 
Substitute  Eight  Revised  Sheets  .Nos.  10 
and  lOA  to  its  FERC  Gas  Tariff,  Original 
Volume  No.  1. 

The  revised  tariff  sheets  are  being 
filed  to  reflect  rate  revisions  from  Texas 
Eastern  Transmission  Corporation  and 
Tennessee  Gas  Pipeline  Company, 
pursuant  to  Ordering  Paragraph  (b)  of 
the  Commission's  Order  issued  July  30, 
1987  in  Docket  No.  TA87-3-1 8-001. 

Copies  of  the  revised  tariff  sheets  are 
being  mailed  to  Texas  Gas's 
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jurisdictional  customers,  interested  state 
commissions,  and  parties  of  record  in 
this  proceeding. 

Any  person  desiring  to  be  heard  or 
protest  said  fihng  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington 
DC  20426,  in  accordance  with  Rules  211 
or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  September  15,  1987.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  Commission 
and  are  available  for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc.  87-20966  Filed  9-10-87;  8:45  am] 
BILLING  CODE  6717-01-M 


(Docket  No.  RP87-96-0001 

Proposed  Changes  in  FERC  Gas  Tariff; 
Trailblazer  Pipeline  Co. 

September  8, 1987. 

Take  notice  that  on  August  31,  1987, 
Trailblazer  Pipeline  Company 
(Trailblazer)  tendered  for  filing  Fourth 
Revised  Sheet  No.  4  and  Original  Sheet 
Nos.  130  and  131  to  be  a  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1. 

Trailblazer  states  that  the  above- 
mentioned  tariff  sheets  were  submitted 
in  compliance  with  Commission  Order 
No.  472.  issued  May  29,  1987  (39  FERC 
%  61,206).  The  proposed  tariff  provides  a 
mechanism  for  Trailblazer  to  recover 
from  its  customers  annual  charges 
assessed  it  by  the  Commission  pursuant 
to  Part  382  of  the  Commission's 
regulations. 

A  copy  of  this  filing  was  mailed  to 
Trailblazer's  jurisdictional  customers 
and  interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practices  and  Procedure.  All  such 
motions  or  protests  must  be  filed  on  or 
before  September  15.  1987.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Co.mmission  and  are  available  for  public 

inspection. 

Kenneth  F,  Plumb, 

Secretary. 

[FR  Doc  87-20967  Filed  9-10-87;  8:45  am] 

BILLING  CODE  6717-01-II 


[Docket  No.  RP87-1 17-000] 

Tariff  Filing;  Transcontinental  Gas  Pipe 
Line  Corp. 

September  4, 1987. 

Take  notice  that  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco)  on 
August  31. 1987  tendered  for  filing 
certain  original  and  revised  tariff  sheets 
to  Second  Revised  Volume  No.  1  and 
Original  Volume  No.  2  of  its  FERC  Gas 
Tariff.  The  proposed  effective  date  of 
the  tariff  sheets  is  October  1, 1987, 

On  May  29. 1987,  the  Commission 
issued  Order  No.  472  in  Docket  No. 
RM87-3-OO0.  Order  No.  472  established 
that  cost  responsibility  for  Commission 
budgetary  expenses  would  be  assessed 
against  gas  pipelines  and  others  through 
annual  charges  and  further  provided 
that  pipelines  could  pass  through  the 
annual  charges  assessed  by  the 
Commission  to  their  respective 
customers  through  an  Annual  Charge 
Adjustment  (ACA)  Provision. 

The  purpose  of  the  instant  filing  is  to 
establish,  pursuant  to  Order  No.  472,  a 
new  Section  27  in  the  General  Terms 
and  Conditions  of  Transco's  FERC  Gas 
Tariff,  Second  Revised  Volume  No,  1. 
which  Section  will  provide  for  an 
Annual  Charge  Adjustment  [ACA] 
Provision  to  permit  Transco  to  recover 
from  its  sales  and  transportation 
customers  the  annual  charges  assessed 
against  Transco  by  the  Commission.  The 
instant  filing  also  establishes  the  initial 
ACA  charge  of  $0.0020  per  df  in  the 
commodity  portion  of  Transco's  sales 
and  transportation  rates. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its 
customers  and  interested  State 
Comm.issions, 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capito!  Street  NE..  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  11.  1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 


must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Kenneth  F  Plumb, 

Secretary 

(FR  Doc.  87-20968  Filed  9-10-87:  8:45  am] 

BILLlNtG  CODE  eTi'-Cii-M 


!t>ocket  No  RP87-123-O00) 

Proposed  Changes  in  FERC  Gas  Tariff; 
Wyoming  Interstate  Co.,  Ltd. 

September  4. 1987. 

Take  Notice  that  Wyoming  Interstate 
Company,  Ltd,  (WIC),  on  August  31, 
1987,  tendered  for  filing  Sixth  Revised 
Sheet  No.  5,  First  Revised  Sheet  No.  29, 
and  Original  Sheet  No.  29A  to  its  FERC 
Gas  Tariff,  Original  Volume  No.  1.  These 
tariff  sheets  are  being  filed  in 
compliance  with  Commission  Order  No. 
472,  issued  May  29, 1987, 

Sixth  Revised  Sheet  No.  5  to  WIC  s 
FERC  Gas  Tariff,  Original  Volume  No.  1, 
reflects  an  increase  in  the  Current 
Effective  Rates  of  .21  cents  per  Mcf  to 
include  the  FERC  Annual  Charge 
Adjustment  per  Order  No,  472, 

First  Revised  Sheet  No.  29  and 
Original  Sheet  .No.  29A  to  WIC's  FERC 
Gas  Tariff,  Original  Volume  No.  1, 
reflect  the  addition  of  section  20  to  the 
General  Terms  and  Conditions.  Section 
20  includes  the  provision  for  the  FERC 
Annual  Charge  Adjustment, 

WIC  stales  that  copies  of  this  filing 
were  serve  on  all  jurisdictional 
customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  §§385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
Sept.  11, 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc  87-20969  Filed  9-10-87;  8:45  am] 
BILLIItC  CODE  6717-01-M 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-3259-91 

Approvals  of  PSD  Permits  and 
Extensions  of  PSD  Permits;  Region  VI 

Notice  is  hereby  given  that  the 
Environmental  Protection  Agengy  (EPA), 
Region  V'l,  has  issued  Prevention  of 
Significant  Deterioration  (PSD)  permits 
to  the  following: 

1.  PSD-TX-654M-2— Marathon  Oil  Co. 

.\dtural  gas  processing  plant  located 
approximately  two  miles  southwest  of 
iraan.  Pecos  County.  Texas.  PSD-TX- 
654.M-2  modifies  PSD-TX-654M-1  to 
authorize  the  deletion  of  the  gas 
turbines  from  the  requirements  of 
oxygen  measurement  and  air/fuel  ratio 
adjustment  as  specified  in  Special 
Provision  No.  5.  The  modified  permit 
was  issued  on  April  2.  1987. 

2.  PSD-TX-636M-1— E,xxon  Co.,  U.S.A. 

PSD-TX-63hM— 1  modifies  PSD-TX- 
630  V}  authorize  the  reduction  of  the 
frequency  of  inlet  carbon  monoxide 
manual  monitoring  on  each  of  the 
permitted  catalytic  converter  controlled 
engines,  from  daily  to  twice  a  month,  at 
the  existing  natural  gas  processing  plant 
located  approximately  five  and  one-half 
miles  southeast  of  Conroe,  Montgomery 
County,  Texas.  The  modified  permit  was 
issued  on  .April  7,  1987 

3.  PSD-TX-637M—1— Marathon  Oil  Co. 

PSD-TX-637M-1  modifies  PSD-TX- 
637  to  authorize  the  monitoring  of  the 
inlet  air  pressure  in  lieu  of  monitoring 
exhaust  oxygen  content  of  the  two  Clark 
TL/\B-6  gas-fired  compressor  engines  at 
the  existing  natural  gas  processing  plant 
located  approximately  two  miles 
southwest  of  Iraan,  Pecos  County, 
Texas.  The  modified  permit  was  issued 
on  .April  7.  1987. 

4  PSr>-LA-52lM-l— Agrifuels  Refining 

(-orp 

PSD-LA-521M-1  modifies  PSD-LA- 
521  to  au'horize  changes  in  the  plant 
design  and  proposed  boiler  fuel  for  the 
fuel-grade  ethanol  plant  being 
constructed  on  Louisiana  Highway  344, 
approximately  3.7  miles  east  of  New 
Iberia,  Ibena  Parish,  Louisiana.  The 
modified  permit  was  issued  on  April  15, 
1987. 

5.  PSD-TX-617M-1— Valley  View 
Energy  Corp. 

PSD-TX-617.M-1  modifies  PSD-TX- 
617  to  authorize  a  change  in  design  of 
the  fuel  handing  system  and  the  addition 
of  a  bed  additive  handling  system  at  the 
cow  manijre-fired  electrical  generating 


station  being  constructed  immediately 
south  of  State  Highway  66, 
approximately  five  miles  northeast  of 
Hereford.  Deaf  Smith  County,  Texas. 
The  modified  permit  was  issued  on 
April  23, 1987.  j 

6.  PSD-TX^74M-3— Exxon  Co.,  U.S.A. 

PSD-TX-174M-3  modifies  PSD-TX— 
474.M-2  to  authorize  the  additional  firing 
of  355  MMBtu/hr  of  low  Btu  gas  in 
hydroformer  4  Furnaces,  F-403  and  F- 
404  at  the  existing  refinery  located  at 
2800  Decker  Drive.  Baytown,  Harris 
County,  Texas.  The  modified  permit  was 
issued  on  May  1.  1987. 

These  permits  have  been  issued  under 
EPA's  Prevention  of  Significant 
Deterioration  of  Air  Quality  Regulations 
at  40  CFR  52.21,  as  amended  August  7, 
1980.  The  time  period  established  by  the 
Consolidated  Permit  Regulations  at  40 
CFR  124.19  for  petitioning  the 
Administrator  to  review  any  question  of 
the  permit  decisions  has  expired.  Such  a 
petition  to  the  Administrator  is,  under  5 
U.S.C.  704,  a  prerequisite  to  the  seeking 
of  judicial  review  of  the  final  agency 
action.  No  petitions  for  review  of  these 
permits  have  been  filed  with  the 
Administrator, 

Notice  is  hereby  given  that  the 
Environmental  Protection  Agency  (EPA), 
Region  VI,  has  extended  the  expiration 
date  of  the  following  Prevention  of 
Significant  Deterioration  (PSD)  permits: 

1.  PSD-TX-635— Lower  Colorado  River 
Authority 

This  permit.  Issued  on  July  12, 1985. 
authorized  the  construction  of  a  451  \fW 
lignitefired  steam  generating  unit  and 
associated  lignite  handling  equipment  at 
the  existing  Fayette  Power  Project 
located  approximately  seven  miles  east 
of  LaCrange,  Fayette  County.  Texas. 
The  company  has  postponed 
construction  to  reevaluate  the  need  and 
scope  of  this  project.  The  extension  was 
granted  on  May  12, 1987,  to  a  new 
expiration  date  of  July  12, 1988. 

2.  PSD-TX-664— Union  Texas 
Petroleum  Corp 

This  permit,  issued  on  December  11, 
1985.  authorized  the  construction  of  a 
cryogenic  unit  and  installation  of  two 
2000  horsepower  engines  at  the  existing 
Benedum  Gas  Processing  Plant  located 
on  Ranch  Road  1555,  approximately  11 
miles  northwest  of  Rankin,  Upton 
County,  Texas,  The  company  has 
postponed  their  program  of  modification 
due  to  the  current  economic  conditions. 
The  extention  was  granted  on  June  2. 
1987,  to  a  new  expiration  date  of 
November  26,  1987. 

The  PSD  regulation  at  40  CFR 
52.21(r)(2)  states  that  the  Administrator 


may  extend  the  18-month  period  in 
which  construction  must  commence  if 
the  company  shows  that  an  extension  is 
justified. 

A  notice  of  EPA's  proposed  action  to 
extend  these  PSD  permits  was  published 
in  a  newspaper  in  the  affected  area  of 
each  facility. 

Documents  relevant  to  the  above 
actions  are  available  for  public 
inspection  during  normal  business  hours 
at  the  Air,  Pesticides  and  Toxics 
Divisions.  U.S.  Environmental  Protection 
Agency,  Region  VI,  1445  Ross  Avenue 
Dallas,  Texas  75202. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  judicial  review  of  the  approval 
of  these  actions  is  available,  if  at  all, 
only  by  the  filing  of  a  petition  for  a 
review  in  the  United  State  Fifth  Circuit 
Court  of  Appeals,  within  60  days  of 
September  11, 1987,  Under  secton 
307(b)(2)  of  the  Clean  Air  Act,  the 
requirements  which  are  the  subject  of 
today's  notice  may  not  be  challenged 
later  in  civil  or  criminal  proceedings 
brought  by  EPA  to  enforce  these 
requirements. 

This  notice  will  have  no  effect  on  the 
National  Ambient  Air  Quality 
Standards. 

The  office  of  Managem.erl  and  Budget 
has  exempted  this  information  notice 
from  the  requirements  of  section  3  of 
Executive  Order  12291. 

Dated:  August  24, 1987. 
Robert  E.  Lay  ton  Jr., 

Regional  Administrator,  Region  V!. 

[FR  Doc.  87-20911  Filed  9-l(K-«7;  8:45  am) 

BILLING  CODE  6560-50-M 


[ER-FRL-3260-1] 

Availability  of  Environmental  Impact 
Statements  Filed  August  31,  1987 
Through  September  4,  1987 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
382-5073  or  (202)  382-5075. 

EISNo.  870301,  Draft,  IBR.  TX,  San 
Jacinto  River  Basin  Water  Supply 
Project,  Municipal  and  Industrial  Water 
Use,  Due:  November  30, 1987.  Contact: 
Nicolas  Pelacios  (806)  378-5474. 

EISNo.  870302,  Fmal,  OSM,  TN.  North 
Chickamauga  Creek  Watershed, 
Designation  of  Land  Unsuitable  for 
Surface  Coal  .Mining  Operations. 
Hamilton  County,  Due:  October  13,  1987, 
Contact:  Willis  Gainer  (615)  673-4348. 

EIS  No.  870303,  Draft,  COE,  G.A, 
Savannah  Harbor  Comprehensive  Study 
and  Harbor  Deepening.  Chatman 
County,  Due:  October  26, 1987,  Contact: 
Stanley  (912)  944-5816. 
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Amended  Notice 

EISNo.  870257,  Draft,  USN.  NJ.  Naval 

Weapons  Station  Earle.  Family  Housing 
Development.  Construction,  Colts  Neck, 
Due:  September  21.  1987,  Published  FR 
9-4-87 — Incorrect  due  date. 

Dated:  September  8.  1987. 
William  Dickerson, 

Acting  Director.  Office  of  Federal  Activities. 
[FR  Doc.  87-20997  Filed  9-10-87;  8:45  am] 
BiLUNG  CODE  6560-50-111 


[ER-FRL-3260-21 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments  Prepared  August  24 
Through  28,  1987 

Availability  of  EPA  comments 
prepared  August  24, 1987  through 
August  28, 1987  pursuasnt  to  the 
Environmental  Review  Process  (ERP), 
under  section  309  of  the  Clean  Air  Act 
(CAA)  and  section  102(2)(c)  of  the 
National  Environm.ental  Policy  Act 
(NEPA)  as  amended.  Requests  for  copies 
of  EPA  comments  can  be  directed  to  the 
Office  of  Federal  Activities  at  (202)  382- 
5076/73.  An  explanation  of  the  ratings 
assigned  to  draft  environmental  impact 
statem.ents  (EISs)  was  published  in  FR 
dated  April  24. 1987  (52  FR  13749). 

Draft  EISs 

ERP  No.  D-UMT-E540U6-FL.  Rating 
ECl,  Miami  Metromover  System, 
Automated  Transportation  System, 
Construction  and  Improvement,  FL 
SUMMARY;  EPA's  review  of  the  draft 
EIS  did  not  identify  any  major 
environmental  impacts  that  could  not  be 
addressed  by  appropriate  mitigation  and 
best  management  practices.  Additional 
air  quality  analysis  and  noise  impact 
comparative  documentation  was 
requested  for  the  final  EIS. 

Final  EISs 

ERP.Xo.  F-BLM-I70011-ND.  North 
Dakota  Resource  Mgmt.  Plan.  ND. 
SL!MM.'\RY:  EPA  recommended  written 
agreements  by  BLM  with  state  and 
Federal  management  agencies, 
especially  the  National  Park  Service,  for 
early  identification  of  resource  confiicts, 
and  suggested  that  BLM  select  several 
watersheds  as  demonstration  areas  in 
accordance  with  DLM's  Riparian  Area 
Management  Policy  as  alternate  water 
sources  for  cattle.  EPA  also  asked  that 
gas  fields  near  Park  Service  boundaries 
be  identified  for  non-compliance  with 
State  hydrogen  sulfide  emission 
standards,  and  means  found  to  improve 
the  situation  in  cooperation  with  the 
North  Dakota  State  Health  Department. 


ERP  No.  F-FHW-L40143-WA. 
Monroe  and  Lincoln  Couplet 
Construction,  Main  Avenue  to  Wall  and 
Monroe  Streets,  WA.  SUMMARY:  EPA 
made  no  forma!  comments.  The  final  EIS 
adequately  addressed  the  concerns  that 
EPA  had  raised  on  the  draft  EIS  and  the 
project  has  been  found  to  be 
satisfactory. 

ERP  No.  FA-NRC-A06162-PA.  Three 
Mile  Island  Nuclear  Power  Station,  Unit 
2,  Decontamination  Disposal  of 
Radioactive  Wastes  Resulting  From 
March  28. 1979  Accident  Disposal  of 
Accident  Generated  Water,  PA. 
SUMMARY;  EPA  believes  that  there  are 
no  significant  radiation  impacts  from  the 
proposed  alternatives,  including  the 
licensee's  proposed  alternative  of 
evaporation. 

Regulation 

ERP  No.  RR-FHA-A99172^X).  7  CFR 
Part  12,  Highly  Erodible  Land  and 
Wetland  Conservation  (52  FR  24132) 
SUMMARY:  EPA  believes  that  the 
amendment  has  the  potential  to 
significantly  reduce  the  erosion  control 
and  environmental  benefits  envisioned 
from  the  "Sodbuster"  program. 
Therefore,  EPA  requests  that  USDA 
withdraw  the  amendment  as  proposed. 
EPA  also  offers  to  meet  with  USDA  to 
develop  an  alternative  that  provides 
national  consistency  to  the  "Sodbuster"' 
program,  standardizes  an  equitable  and 
legitimate  procedure  for  granting 
exemptions  in  special  cases  where  the 
soil  erosion  factor  cannot  be  met,  gives 
consideration  to  State-identified  critical 
watersheds,  and  includes  State  water 
quality  agencies  in  developing 
mechanisms  to  reach  the  goals  of 
erosion  reduction. 

September  8, 1987. 
William  Dickerson, 

Acting  Director,  Office  of  Federal  Activities. 
[FR  Doc.  87-20998  Filed  9-10-87;  8:45  am] 
BILLING  CODE  6S60-50-M 

[OPTS-59830;  FRL-3258-9J 

Certain  Chemicals  Premanufacture 
Notice 

AGENCY:  Environmental  Protection 

Agency  (EPA). 
action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PM\) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 


discussed  in  EPA  statements  of  the  final 
rule  published  in  the  Federal  Register  of 
May  13.  1983  (48  FR  21722).  In  the 
Federal  Register  of  November  11, 1984 
(49  FR  46066)  (40  CFR  723.250).  EPA 
published  a  rule  which  granted  a  limited 
exemption  from  certain  PMN 
requirements  for  certain  types  of 
polymers.  PMNs  for  such  polymers  are 
reviewed  by  EPA  within  21  days  of 
receipt.  The  notice  announces  receipt  of 
eighteen  such  PMNs  and  provides  a 
summary  of  each. 

DATES:  Close  of  Review  Period: 

Y  87-222,  87-223,  87-224,  87-225  and  87- 
226  September  10, 1987 

Y  87-227.  87-228,  87-229,  87-230,  87-231, 
87-232,  87-233,  87-234,  87-235  and  87- 
236  September  14, 1987 

Y  87-237.  87-238  and  87-239  September 
15.  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephanie  Roan,  Premanufacture  .Notice 
Management  Branch,  Chemical  Control 
Division  (TS-794),  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  Rm.  E-611.  401  M  Street  SW.. 
Washington.  DC  20460.  (202)  382-3725. 
SUPPLEMENTARY  INFORMATION:  The 
following  notices  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  by  the 
manufacturer  on  the  exemption  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  Public 
Reading  Room  NE-G004  at  the  above 
address  between  8:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

Y  87-222. 

Manufacturer.  Confidential. 
Chemical.  (G)  Polyester. 
Use/Production.  (S)  Spray  applied 
coatings.  Prod.  Range:  Confidential. 

Y  87-223 

Manufacturer.  The  McCloskey 
Corporation. 

Chemical.  (G)  Alkyd  resin. 

Use/Production.  (S)  Industrial 
dispersion  vehicle  used  to  make 
concentrated  colorants  for  paint.  Prod, 
range:  22.246  to  31.780  kg/yr. 

Y  87-224 

Manufacturer.  The  McCloskey 
Corporafion. 

Chemical.  (G)  Alkyd  Resin. 

Use/Production.  (S)  Industrial  enamel 
for  metal  parts.  Prod,  range:  22.700  to 
45.400  kg/yr. 

Y  87-225 

Manufacturer.  The  McCloskey 
Corporation. 
Chemical.  (G)  Alkyd  resin. 
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L'st\  Production.  (C|  \on-dr>'ing 
alk\d.  Prod,  range:  2.951  to  8.853  kg/yr. 

Y  87-226 

Manufacturrr.  The  McCloskey 
Corporation. 

Chr.nucaL  (G)  Alkyd  resm. 

L'^p  Production.  (S)  Industrial 
pidsticizmg  resin  u.sed  to  make  polyester 
resin  and/or  nitrocellulose  lacquer  more 
flexible.  Prod,  range:  127,120  to  181.600 
kg/\r. 

Y  87-227 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyester  polyol. 

Use.'Production.  (S)  Component  of 
industrial  adhesive.  Prod,  range:  16.000 
to  18.000  kg/yr. 

Y  87-228 

Manufacturer.  Confidential. 

Chemical.  (G)  Linseed  modified  tall 
oil  alkyd  resin. 

Use 'Production.  (G)  Linseed  modified 
tall  oil  alkyd  resin. 

Y  87-229 

Manufacturer.  Confidential. 

Chemical.  (G)  Linseed  modified  tall 
Oil  alkyd  resin. 

I'ne  Production.  (S)  Industrial  baking 
finishes  Prod,  range:  Confidential. 

Y  87-230 

.Manufacturer.  Confidential. 

Chemical.  (G)  Linseed  modified  tall 
oil  .iikyd  resin. 

L'se  Production.  (S)  Industrial  baking 
finishes.  Prod,  range:  Confidential. 

Y  87-231 

Manufacturer.  Confidential. 

Chemical.  (G)  Linseed  modified  tall 
oi!  alkyd  resin. 

i'se  Production.  (S)  Industrial  bakir.g 
finishes.  Prod,  range:  Confidential. 

Y  67-232 

Manufacturer.  Confidential. 

Chemical.  (G)  Linseed  modified  tall 
oil  alkyd  resin. 

i\<e  Production.  (S)  Industrial  baking 
finishes.  I'rod.  range:  Confidential. 

Y  87-233 

.Manufacturer.  Confidential. 

Chemical.  (G)  Modified  polymer  of 
bisphennl  A  derivatives  and  benzene  di- 
and  tricarboxylic  acid  derivatives. 

L'se  Production.  (G)  Binder  resm. 
Import  range;  Confidential 

Toxicity  Data.  Acute  oral;  <5  g/kg. 

Toxicity  Data.  Acute  oral:  <5  g/kg. 

Y  87-234 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Modified 
polycarbonate. 


Use./Production.  (S)  Industrial  and 
commercial  thermoplastic  resin  for 
sheet,  film,  transportation,  recreational, 
electronics  appliance  and  medical 
ophthalmic  media  storage.  Prod,  range: 
Confidential.    1 

Y  87-235 

Importer.  Confidential. 

Chemical.  (G)  Saturated  polyester 
resin. 

Use/Import.  (G)  Polymeric  industrial 
coating  material.  Import  range: 
Confidential. 

Y  87-236  I 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkyd  resin. 

Use/Production.  (S)  Industrial 
component  of  implement  finish.  Prod, 
range:  26,000  to  53,000  kg/yr. 

Y  87-237  I 

Manufacturer  The  Dow  Chemical 
Company. 

Chemical.  (G)  Styrene,  butadiene, 
polymer  with  alkanedioic  acid  and 
alkane  ester. 

Use/Production.  (G)  Industrial 
adhesive.  Prod,  range:  Confidential. 

Y  87-238 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Styrene,  butadiene, 
polymer  with  alkanoic  acid  and  alkane 
ester. 

Use/Production.  (G)  Industrial 
adhesive.  Prod,  range:  Confidential. 

Y  87-239 

Manufacturer  The  Dow  Chemical 
Lompany. 

Chemical.  [G]  Styrene,  butadiene, 
polymer  with  alkanedioic  acid  and 
alkane  ester, 

Use/Production.  [G]  Industrial 
adhesive.  Prod,  range:  Confidential, 

Date:  September  1, 1987. 
Denise  Devoe, 

Acting  Director.  Iriforwation  Management 
Division.  Off  ice  af  Toxic  Substances. 
|FR  Doc.  87-20655  Filed  9-10-87;  8:45  am) 

BILLING  CODE  656O-50-M 


FEDERAL  MARITIME  COMMISSION 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC.  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  Room  10325.  Interested  parties 


may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission,  Washington.  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  212-010027-018. 

Title:  Brazil/U.S.  Atlantic  Coast 
Agreement. 

Parties: 

Companhia  de  Navegacao  Lloyd 
Brasileiro 

Companhia  de  Navegacao  Maritima 
Netumar 

American  Transport  Lines,  Inc. 
(AmTrans) 

A/S  Ivarans  Rederi 

Empresa  Lineas  Maritimas  Argentinas 
S.A. 

A.  Bottacchi  S.A.  de  Navegacion 
C.F.I.L 

Van  Nievelt,  Goudriaan  and  Co..  B.V. 

Synopsis:  The  proposed  amendment 
would  reallocate  the  pool  shares  of  the 
parties  for  the  period  of  April  1,  1987  to 
September  30. 1987.  and  would  provide 
for  a  separate  pool  period  including 
revenue  earned  by  AmTrans  beginning 
October  1,  1907.  together  with  minimum 
sailings  and  port  call  requirements  for 
AmTrans  for  this  period.  The  parties 
have  requested  a  shortened  review 
period. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  September  8. 1987. 
Tony  P.  Kominolh. 

Assistant  Secretary. 

(FR  Doc  87-20932  Filed  9-10-87;  8:45  am) 

BILLING  CODE  6730-01-M 


Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
agreement(s)  has  been  filed  with  the 
Commission  pursuant  to  section  15  of 
the  Shipping  Act,  1916,  and  section  5  of 
the  Shipping  .Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC,  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  protests  or  comments  on 
each  agreement  to  the  Secretary. 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
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requirements  for  comments  and  protests 
are  found  in  §  560.7  and/or  §  572.603  of 
Title  46  of  the  Code  of  Federal 
Regulations.  Interested  persons  should 
consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Any  person  filing  a  comment  or 
protest  with  the  Commission  shall,  at 
the  same  time,  deliver  a  copy  of  that 
document  to  the  person  filing  the 
agreement  at  the  address  shown  below. 

Agreement  No.:  224-200029. 

Title:  New  Orleans  Terminal 
Agreement. 

Parties: 

Port  of  New  Orleans 

New  Orleans  Cold  Storage  and 
Warehouse  Company  (NOCS) 

Synopsis:  The  proposed  agreement 
provides  for  the  lease  of  a  tract  of  land 
north  of  Florida  Avenue  and  west  of 
Alvan  Street,  New  Orleans,  to  be  used 
for  the  operation  by  NOCS  of  a 
warehouse  for  storage,  handling  and 
processing  refrigerated  and  non- 
refrigerated  commodities  moving  m  the 
domestic  or  foreign  water-borne 
commerce  of  the  United  States. 

Filing  Party:  Mr.  Herbert  R,  Haar.  Jr., 
Port  of  New  Orleans,  P.O.  Box  60046, 
New  Orleans,  LA  70160. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  September  8, 1987. 
Tony  P.  Kominoth, 
Assistant  Secretary. 
|FR  Doc  87-20937  Filed  9-10-67;  8:45  am] 

BIIXING  CODE  S730-01-M 


Performance  Review  Board 
Membership 

agency;  Federal  Maritime  Commission. 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
names  of  the  members  of  the 
Performance  Review  Board. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  ).  Herron,  Ir.  Director  of 
Personnel,  Federal  Maritime 
Commission,  1100  L  Street,  NVV., 
Washington,  DC  20573. 

SUPPLEMENTARY  INFORMATION:  Section 
4315  (c)  (1)  through  (5)  of  Title  5,  U.SC., 
requires  each  agency  to  establish,  in 
accordance  with  regulations  prescribed 
by  the  Office  Personnel  Managem.fcnt. 
one  or  more  perform.ance  review  boards. 
The  board  shall  review  and  evaluate  the 
intitial  appraisal  of  a  senior  executive's 
performance  by  the  supervisor,  along 
with  any  recommendations  to  the 


appointing  authority  relative  to  the 
performance  of  the  senior  executive. 
lames  J.  Carey, 
Vice  Chairman. 

The  Members  of  The  Performance 
Review  Board  .\re 

1.  James  J.  Carey,  Vice  Chairman 

2.  Thomas  F,  Moakley.  Commissioner 

3.  Edward  J.  Philbin,  Commissioner 

4.  Francis  J.  Ivancie.  Commissioner 

5.  Charles  E.  Morgan.  Chief. 
Administrative  Law  Judge 

6.  Norman  D.  Kline,  .■\dministrative  Law 
Judge 

7.  Joseph  N.  Ingolia.  Administrative  Law 
judge 

8.  Edward  P.  Walsh.  Managing  Director 

9.  Robert  D.  Buurgom,  General  Counsel 

10.  John  Robert  Ewers.  Director.  Bureau 
of  Administration 

n  Wm.  Jar-el  Smith.  Jr..  Director, 
Bureau  of  Investigations 

12.  Robert  A.  Ellsworth.  Director,  Bureau 
of  Economic  Analysis 

13.  Scym.our  Gianzer.  Director,  Bureau  of 
Hearing  Counsel 

14.  Robert  D.  Drew.  Director,  Bureau  of 
Domestic  Regulation 

15.  Joseph  C.  Poiking.  Secretary 

[FR  Doc  8-^-20933  Filed  9-10-87;  8:45  am] 

BILLING  CODE  e''30-01-M 


FEDERAL  RESERVE  SYSTEM 
Agency  Forms  Under  Review 

September  2.  1987. 
Background 

On  June  15,  1984,  the  Office  of 
Management  and  Budget  (OMBJ 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  under  the  Paperwork 
Reduction  Act  of  1980,  as  per  5  CFR 
1320.9,  "to  approve  of  and  assign  OMB 
control  numbers  to  collection  of 
information  requests  and  requirements 
T;onducted  or  sponsored  by  the  Board 
under  conditions  set  forth  in  5  CFR 
1320.9."  Board-approved  coliections  of 
inform.ation  will  be  incorporated  into  the 
official  OMB  inventory  of  currently 
approved  collections  of  information.  A 
copy  of  the  SF  83  and  supportmg 
statement  and  the  approved  collection 
of  information  instrument(s)  will  be 
placed  into  ONtB's  public  docket  files. 
The  following  forms,  which  are  being 
handled  under  this  delegated  authority, 
have  received  initial  Board  approval 
and  are  hereby  published  for  comment. 
At  the  end  of  the  comment  period,  the 
proposed  information  collection,  along 
with  an  analysis  of  comments  and 
recommendations  received,  will  be 
submitted  to  the  Board  for  final 


approval  under  OMB  delegated 

authority. 

DATE:  Comments  must  be  received 
within  ten  working  davs  of  'he  date  of 
publication  in  the  Federal  Register. 
ADDRESS:  Comments,  which  should  refer 
to  the  OMB  Docket  number  (or  Agency 
form  number  in  the  case  of  a  new 
inform.ation  collection  that  has  not  yet 
been  assigned  an  OMB  number),  should 
be  addressed  to  Mr.  William  W.  Wiles. 
Secreta.ry.  Board  of  Governors  of  the 
Federal  Rese.'-^e  System.  20th  and  C 
Streets.  NW.,  Washington.  DC  20551.  or  - 
delivered  to  room  B-2223  between  8.45 
a.m.  and  5:15  p.m.  Comm.ents  received 
may  be  inspected  in  room  B-1122 
between  8:45  a.m.  and  5  15  p.m.,  except 
as  provided  in  §  261.6(a)  of  the  Boards 
Rules  Regarding  Availability  of 
Information,  12  CFR  261.6(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Robert  Fishman.  Office  of 
Information  and  Regulatorv'  Affairs. 
Office  of  Management  and  Budget.  .New 
Executive  Office  Building,  Room  3208. 
Washington.  DC  20503 

FOR  FURTHER  INFORMATION  CONTACT. 

A  copy  of  the  proposed  form,  the 
request  for  clearance  (SF  83).  supporting 
statement,  instructions,  and  other 
documents  that  will  be  placed  into 
OKfB's  public  docket  files  once 
approved  m.ay  be  requested  from  the 
agency  clearance  officer,  whose  name 
appears  below:  Federal  Reserve  Board 
Clearance  Officer  Nancy  Steele. 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551 
(202-452-3822). 

Proposal  to  approve  under  OMB 
delegated  authority  the  discontinuance 
of  the  following  report: 

1.  Report  title:  Report  of  Other 
Demand  Deposits 

Agency  Form  Number:  FR  2019 

OMB  Docket  Number:  7100-0059 

Frequency:  daily 

Reporters:  Foreign-related  institutions 
in  New  York  City 

Annual  Reporting  Hours:  1,404 

Small  businesses  are  not  affected. 

Genera!  Description  of  Report: 

This  report  contains  daily  levels  of 
"other  demand  deposits"  for  26  foreign- 
related  institutions  in  New  York  City. 
These  deposits,  available  with  only  a 
two-day  lag.  are  used  in  projecting  a 
component  of  Ml.  The  need  for  this 
report  has  been  reduced,  owing  to  a 
substantial  improvement  in  projection 
procedures. 

This  information  collection  is 
authorized  by  law  (12  U.S.C.  248(a),  353 
et  seq..  3105(b)(2)).  Individual 
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respondent  data  are  exempt  from 
disclosure  (5  U.S.C.  552|b)(4)). 

Board  of  Governors  of  the  Federal  Reserve 
System.  Septembt^r  2.  1987. 
William  W.  Wiles. 
Secretory  of  the  Board. 
[FR  DtK-  8"-20H77  Filed  9-10-87;  8:45  am] 

BILLING  CODE  S2I0-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Department  of  Health 
and  Human  Services  (HHS)  publishes  a 
list  of  information  collection  packages  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  in  compliance  with  the 
Paperworl<  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
packages  submitted  to  OMB  since  the 
last  list  was  pubhshed  on  August  28, 

Social  Security  .Admrnistratian 

(Call  Reports  Clearance  Officer  oa 
301-594-5706  for  copies  of  package) 

1.  Request  for  Waiver  and  Recovery 
Questionnaire — 0960-00^37— The  SSA- 
632  is  needed  by  the  Social  Security 
Administration  to  collect  information 
which  is  used  to  determine  whether  a 
person  who  has  been  overpaid  benefits 
has  the  ability  to  repay  them,  or  if  SSA 
can  authorize  a  waiver  of  the 
overpayment.  Respondents:  Individuals 
or  households.  Number  of  Respondents; 
500.(XK):  Frequency  of  Response: 
Occasionally:  Estimated  .Vinual  Burden: 
333.333  hours. 

2  MEDDIC  Data  Collection— 096O- 
0383— This  form  is  used  by  SSA  to 
collect  information  which  aids  them  in 
developing  national  cost  standards  for 
State  Disability  Determination  Services. 
determine  the  cost-effectiveness  of  those 
offices,  predict  trends  in  subprocesses, 
and  allocate  budget  resources. 
Respondents:  State  or  local 
governments.  Number  of  Respondents: 
54;  Frequency  of  Response: 
Occasionallv:  Estimated  Annual  Burden: 
23,977  hours. 

3.  Reporting  Changes  thai  Affect  Your 
Social  Security  Payment — 0960-0073 — 
This  form  is  used  by  the  Social  Security 
.Administration  to  determine  whether  a 
beneficiary  can  continue  to  be  entitled 
to  payment,  and,  if  so,  whether  his  or 
her  payment  amount  should  be  adjusted 
based  on  the  change  reported. 
Respondents:  Individuals  or  households. 
Number  of  Respondents:  70,000; 


Frequency  of  Response:  Occasionally. 
Estimated  Anmial  Burden:  5,833  hours. 
Desk  Officer  Elana  Norden. 

Office  of  the  Secretary 

(Call  Reports  Clearance  Officer  on 
202-245-6511  for  copies  of  package) 

1.  HHS  Acquisition  Regulations — 
HHSAR  Part  342— Contract 
Administration— 0990-0131— HHSAR 
Part  342  establishes  requirements  for 
notification  by  contractors  of 
anticipated  co8t  overruns  or  contract 
delays.  These  requirements  are 
necessary  for  proper  Departmental 
administration  of  contracts. 
Respondents:  State  or  local 
governments.  Businesses  or  other  for- 
profit.  Non-profit  institutions.  Small 
businesses  or  organizations.  Numbers  of 
Respondents:  150;  Frequency  of 
Response:  Occasionally:  Estimated 
Annual  burden;  1,050  hours. 

2.  HHS  Acquisition  Regulations — 
HHSAR  Part  333— Disputes  and 
Appeals— 0990-0133— Contractors  for 
cost-reimbursement  contracts  are 
required  to  provide  written  notification 
to  the  HHS  Contracting  Officer  of 
actions  filed  against  the  contractor 
arising  out  of  the  performance  of  the 
specific  HHS  contract.  The  information 
is  used  by  HHS  staff  to  Assess  potential 
liability.  Respondents:  State  or  local 
governments.  Businesses  or  other  for- 
profit,  Non-profit  institutions.  Small 
businesses  or  organizations.  Number  of 
Respondents:  100;  Frequency  of 
Response:  Occasionally;  Estimated 
Annual  Burden;  50  hours. 

3.  HHS  Acquisition  Regulations — 
HHSAR  Part  332— Contract  Financing- 
0990-0134— The  Cost  Sharing  clause  and 
letter  of  credit  clause  contain  reporting 
and/or  recordkeeping  requirements  for 
affected  contractors.  The  requirements 
are  necessary  to  assure  proper 
monitoring  of  costs  charged  to  HHS. 
Respondents:  State  or  local 
governments.  Non-profit  institutions. 
Small  businesses  or  organizations. 
Number  of  Respondents:  274;  Frequency 
of  Response:  Occasionaly;  Estimated 
Annual  Burden:  1.216  hours. 

4.  HHS  Acquisition  Regulations — 
HHSAR  Part  328— Bonds  and 
Insurance — 0990-0135 — Contractors  are 
required  to  provide  information  on 
insurance  pertaining  to  the  contract, 
HHS  uses  the  information  to  assure  that 
adequate  protection  is  provided, 
minimizing  the  risk  of  unforseen  costs 
due  to  inadequate  insurance  cover. 
Respondents:  State  or  local 
governments.  Businesses  or  other  for- 
profit.  Non-profit  institutions.  Small 
businesses  or  organizations.  Number  of 
Respondents:  1,642:  Frequency  of 


Response:  Occasionally;  Estimated 
Annual  Burden;  1,642  hours. 

5.  HHS  Acquisition  Regulations — 
HHSAR  Part  316— Types  of  Contracts— 
0990-0130— The  contract  clause 
Negotiated  Overhead  Rates — Fixed 
requires  contractors  to  submit  proposed 
fixed  overhead  rates.  HHS  uses  the 
information  to  negotiate  fixed  rates. 
Respondents;  Non-profit  institutions. 
Number  of  Respondents:  372;  Fre^aency 
of  Response:  Occasionally;  Estimated 
Annual  Burden:  3,720  hours. 

6.  HHS  Acquisition  Regulations — 
HHSAR  Part  324— Protection  of  Privacy 
and  Freedom  of  Information — 0990- 
0136 — Contractors  are  required  to 
provide  written  notification  to  the  HHS 
Contracting  Officer  prior  to  the  release 
of  confidential  information.  HHS  uses 
the  notification  to  prevent  improper 
disclosure  of  confidential  information. 
Respondents:  State  or  local 
governments.  Businesses  or  other  for- 
profit,  Non-profit  institutions.  Small 
businesses  or  organizations.  Number  of 
Respondents:  514;  Frequency  of 
Response;  Occasionally;  Estimated 
Annual  Burden:  4,112  hours. 

OMB  Desk  Officer:  Shannah  Koss- 
McCallum. 

Health  Care  Financing  Administration 

(Call  Reports  Clearance  Officer  on 
301-,594-1238  for  copies  of  package) 

1.  Information  Collection 
Requirements  Contained  in  BERC-356-F 
"Limits  on  Payments  for  Drugs" — 
NEW — These  rules  set  limits  on 
payments  for  drugs  supplied  under 
certain  Federal  health  programs. 
Re.spondents:  State  or  local 
governm.ents.  Number  of  Respondents: 
52;  Frequency  of  Response:  3;  Estimated 
Annual  Burden:  208  hours. 

2.  ESRD  Beneficiary  Selection— 0938- 
0372 — ESRD  facilities  have  each  new 
home  dialysis  patient  select  one  of  two 
methods  to  handle  Medicare 
reimbursement.  This  system  was 
developed  to  avoid  duplicate  billing  by 
both  intermediary  and  carrier. 
Respondents:  Individuals  or  households. 
Businesses  or  other  for-profit.  Small 
businesses  or  organizations.  .Number  of 
Respondents:  4.000;  Frequency  of 
Response:  1;  Estimated  Annual  Burden; 
67  hours. 

3.  Conditions  of  Participation  for 
Outpatient  Clinics— 093&-0336— This 
information  is  needed  to  determine 
whether  the  clinic  is  in  compliance  with 
published  health  and  safety 
requirements.  Respondents:  Businesses 
or  other  for-profit,  Small  businesses  or 
organizations.  Number  of  Respondents; 
853;  Frequency  of  Response:  Annually; 
Estimated  Annual  Burden:  38,583  hours. 
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OMB  Desk  Officer:  Allison  Herron. 
Office  of  Human  Development  Services 

(Call  Reports  Clearance  Officer  on 
202-472-4415  for  copies  of  package) 

1.  Impact  Measures  for  the  RAP 
Management  Support  Contract 
Agency— 0980-0103— The 
Administration  for  Children,  Youth  and 
Families,  Head  Start  funds  a  National 
network  of  16  Resource  Access  Project 
to  serve  as  a  resource  of  materials, 
information  and  technical  assistance 
and  to  train  head  start  staff  to 
mainstream  young  children  with 
handicaps.  Respondents:  State  or  local 
governments,  Nonprofit  institutions. 
Number  of  respondents:  369;  Frequency 
of  Response:  Annual;  Estimated  Annual 
Burden;  60  hours. 

OMB  Desk  Officer  Shannah  Koss- 
McCallum. 

Public  Health  Service 

(Call  Reports  Clearance  Officer  on 
202-245-2100  for  copies  of  package) 

Alcohol.  Drug  Abuse  and  Mental  Health 
Administration 

1.  Targeted  Outreach  Demonstration 
Project— AIDS  Initial  Assessment— 
NEW— The  Targeted  Outreach 
Demonstration  Project  data  instrument 
is  designed  to  obtain  information  on 
intravenous  drug  use,  and  sexual 
behaviors  of  populations  at  high  risk  of 
AIDS  and  to  test  the  effectiveness  of 
community-based  outreach  and 
intevention  strategies  in  reducing  the 
spread  of  AIDS  among  IV  drug  users, 
their  sexual  partners,  and  prostitutes. 
Respondents;  Individuals  or  households. 
Number  of  Respondents;  12,000; 
Frequency  of  Response;  Occasionally; 
Estimated  Annual  Burden:  12.000  hours. 

2.  Community  Mental  Health  Services 
for  the  Homeless  Block  Grant 
Requirements  and  Guidelines — NEW — 
The  Community  Mental  Health  Services 
Block  Grant  (Pub.  L.  100-77)  requires 
States  to  submit  applications  for  the 
receipt  of  funds,  certify  assurance  that 
funds  will  be  spent  appropriately, 
describe  the  planned  use  of  funds,  and 
submit  annual  reports  on  the  use  of 
these  funds  to  provide  community 
mental  health  services  to  homeless 
individuals  who  are  chronically 
mentally  ill.  Respondents;  State  or  local 
governments.  Number  of  Respondents: 
52:  Frequency  of  Response:  Annually; 
Estimated  Annual  Burden;  6.240  hours. 

3.  Confidentiality  of  Alcohol  and  Drug 
Abuse  Patient  Records— 0938-0092— The 
Confidentiality  statute  requires  that 
federally-conducted,  regulated,  or 
directly  or  indirectly  assisted  alcohol 
and  drug  abuse  programs  maintain  the 
confidentiality  of  patient  records. 


Information  requirements  are  (1)  to 
obtain  written  patient  consent,  (2)  to 
document  the  "medical  personnel" 
status  of  individuals  to  whom  a 
disclosure  is  made,  and  (3)  to  notify 
each  patient  of  the  Federal  requirement. 
Respondents;  Federal  agencies  or 
employees,  Non-profit  institutions.  Small 
businesses  or  organizations.  Number  of 
Respondents:  4,000;  Frequency  of 
Response:  Other  [Per  patient 
Admission);  Estimated  Annual  Burden: 
190,067  hours. 

Office  of  Assistant  Secretary  for  Health 

1.  Nafional  Medical  Expenditure 
Survey  (Round  4  of  Household  Survey 
and  Surve>  of  American  Indians  and 
Alaska  Natives  and  Phase  III  of 
Institutional  Population  Component — 
0937-0163— NMES)  will  survey  the 
civilian  noninstitutionalized  population 
and  population  in  nursing  homes  and 
facilities  for  the  mentally  retarded, 
providing  national  estimates  of  use  and 
expenditures  for  health  care  and  health 
insurance  coverage  to  evaluate  current 
and  proposed  health  policy  decisions. 
Respondents;  Individuals  or  households, 
businesses  or  other  for-profit.  .Non-profit 
institutions.  Small  businesses  or 
organizations.  Number  of  Respondents: 
49.750;  Frequency  of  Response: 
Occasionally;  Estimated  Annual  Burden; 
52.325  hours. 

National  Institutes  of  Health 

1.  Small  Business  Innovation  Research 
Grant  Applications — Phase  I  and  Phase 
II— 0925-0195— The  purpose  of  the  Small 
Business  Innovation  Research  (SBIR) 
Phase  I  and  Phase  II  applications  is  to 
provide  a  vehicle  by  which  small 
businesses  can  apply  for  available 
research  funds.  This  information  is  used 
by  PHS  to  determine  those  applicants 
scientifically  and  administratively 
qualified  to  receive  public  funds  and 
those  projects  relevant  to  PHS  programs. 
Respondents:  Small  businesses  or 
organizations.  Number  of  Respondents: 
2.850;  Frequency  of  Response; 
Occasionally;  Estimated  Annual  Burden: 
36,900  hours. 

2.  Survey  of  Former  NIH  International 
Research  Fellows— NEW— The  FlC  will 
analyze  the  information  obtained  from  a 
sample  of  1,020  former  IRF  recipients  to 
evaluate  the  effectiveness  of  the 
fellowship  in  promoting  scientific 
collaboration  and  research  productivity 
and  to  identify  any  important  policy 
issues  that  imply  needed  action  on 
program  refinement.  Respondents: 
Individuals  or  households.  Number  of 
Respondents:  1,020;  Frequency  of 
Response:  Single-time  study;  Estimated 
Annual  Burden:  765  hours. 


Centers  for  Disease  Control 

1. 1988  .National  Health  Interview 
Survey— 0937-0021— The  National 
Health  Interview  Survey,  an  ongoing 
survey  of  the  civilian, 
noninstitutionalized  population, 
monitors  the  .Nation's  health.  The  1988 
.\"HIS  will  include  supplements  on 
Occupational  Health.  Child  Health. 
Medical  Device  Implants.  Alcohol  and 
AIDS  knowledge  and  Attitudes. 
Respondents.  Individuals  or  households. 
Number  of  Respondents;  48.500; 
Frequency  of  Response:  One-time; 
Estimated  Annual  Burden;  64,990  hours. 

2.  Interim  Procedures  for  Requesting 
Health  Assessments— NEW— The 
Agency  for  Toxic  Substances  and 
Disease  Registn,-  is  authorized  to 
perform  health  assessments  where 
individuals  ha\e  been  exposed  to  a 
hazardous  substance.  This  data 
collection  (to  be  published  in  the 
Federal  Register)  describes  procedures 
by  which  the  public  may  request  ATSDR 
to  conduct  health  assessments. 
Respondents;  Individuals  or  households. 
State  or  local  governments.  Businesses 
or  other  for-profit,  Non-profit 
institutions.  Small  businesses  or 
organizations.  Number  of  Respondents: 
100;  Frequency  of  Response: 
Occasionally:  Estimated  Annual  Burden: 
50  hours. 

Food  and  Drug  Administration 

Infant  Formula  Recall  Regulations — 
0910-01  Sa— The  subject  regulations 
establish  certain  reporting  procedures 
and  operating  protocol  necessary  to 
perform  an  effective  recall. 
Respondents:  Businesses  or  other  for- 
profit.  Non-profit  institutions.  Small 
businesses  or  organizations.  Number  of 
Respondents;  4;  Frequency  of  Response: 
Occasionally;  Estimated  Annual  Burden: 
11,118  hours. 

OMB  Desk  Officer  Shanna  Koss- 
McCallum. 

As  menfioned  above,  copies  of  the 
infonnation  collection  clearance 
packages  can  be  obtained  by  calling  the 
Reports  Clearance  Officer,  on  one  of  the 
following  numbers: 
PHS;  202-245-2100 
SS.A;  301-594-5706 
OS:  202-245-6511 
HDS:  202-^-2-4415 
HCFA:  301-594-1238 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch.  New  Executive 
Office  Building,  Room  3208,  Washington. 
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DC  20503,  ATTN:  (name  of  0MB  Desk 

Officer). 

Date;  September  4. 1987. 
lames  F.  Trickett. 

Deputy  Assistant  Secretary.  Office  of 

A  dministrati  ve  and  Management  Services. 

IKR  Doc.  87-20970  Filed  9-10-87;  8;45  am) 

BILLINC  COOE  41S0-04-M 


Centers  for  Disease  Control 

Interagency  Committee  on  Smoking 
and  Health;  Meeting 

action:  .\otice  of  meeting. 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App,  2).  the  Centers  for  Disease 
Control  announces  the  following 
com.mittee  meetmg. 
Name:  Interagency  Committee  on 

Smoking  and  Health 
Time  and  date:  9.00  a.m.-4:00  p.m., 

October  15.  1987 
Place:  Hubert  H.  Humphrey  Building.  200 

Independence  Avenue  SVV.. 

Washington,  DC  20201 

Status:  Open. 

Purpose:  The  Interagency  Com.mittee 
on  Smoking  and  Health  advises  the 
Secretary.  Department  of  Health  and 
Human  Services,  and  the  Assistant 
Secretary  for  Health  on  the:  (a) 
Coordination  of  all  research  and 
education  programs  and  other  activities 
within  the  Department  and  with  other 
Federal.  State,  local  and  private 
agencies,  and  (b)  establishment  and 
maintenance  of  liaison  with  appropriate 
private  entities,  Federal  agencies,  and 
State  and  local  public  health  agencies, 
with  respect  to  smoking  and  health 
activities. 

Agenda:  The  entire  meeting  will  be 
open  to  the  public.  It  will  include 
discussion  of  the  implementation  of  the 
General  Services  Administration 
Smoking  Regulations  within  Federal 
agencies. 

Contact  person  for  more  informaiton: 
Substantive  program  information  as  well 
as  sum.maries  of  the  meeting  and  roster 
of  Committee  members  may  be  obtained 
from  [ohn  Bagrosky.  Executive 
Secretary,  Interagency  Committee  on 
Smoking  .ind  Health,  Park  Building, 
Room  1-10.  saXJ  F:-,hers  Lane,  Rockville, 
.Mar\!and  20857,  Telephones:  FTS;  44^- 
1575;  Commercial:  301/443-1575. 

Dated;  September  4,  1987. 
Elvin  Hilyer. 

Aisonate  Director  for  Policy  Coordination. 

Centers  for  Disease  Control. 

|FR  Doc.  87-20873  Filed  9-10-87;  8;45  am] 

BILLIMG  COOE  4160-1S-M 


Standardized  Motor  and  Sensory 
Neural  Conduction  Tectiniques;  Open 
Meeting 

The  following  meeting  will  be 
convened  by  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Disease 
Control  (CDC)  and  will  be  open  to  the 
public  for  observation  and  participation, 
limited  only  by  the  space  available: 
Date;  October  23. 1987 
Time:  9  a.m. -3:30  p.m. 
Place:  Room  138-B,  Appalachian 

Laboratory  for  Occupational  Safety 

and  Health  (ALOSH),  944  Chestnut 

Ridge  Road.  Morgantown,  West 

Virginia  26505-2888 

Purpose:  To  review  a  training  manual 
used  to  standardize  the  techniques  for 
collecting  motor  and  sensory  neural 
conduction  values.  Viewpoints  and 
suggestions  from  industry,  organized 
labor,  academia,  other  government 
agencies,  and  the  public  are  invited. 

Additional  information  may  be 
obtained  from:  Mr.  David  E.  Nestor, 
Division  of  Safety  Research,  NIOSH, 
CDC.  944  Chestnut  Ridge  Road, 
Morgantown,  West  Virginia  26505-2888, 
Telephones:  FTS:  923-4810,  Commercial: 
304/291^810. 

Dated:  September  4. 1987. 

Elvin  Hilyer, 

Associate  Director  for  Po/icy  Coordination, 
Centers  for  Disease  Control. 

[FR  Doc.  87-20874  Filed  9-10-87;  8:45  am] 

BILLING  CODE  4taO-1»-M 


Food  and  Drug  Administration 

[Docket  No.  87N-O3031 

Drug  Export;  Abbott  HIV  Antigen  EIA 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Abbott  Diagnostics  Division, 
Abbott  Laboratories  has  filed  an 
application  requesting  approval  for  the 
export  of  the  unapproved  biological 
product,  Abbott  HTLV  III  [HIV]  Antigen 
EIA  to  France. 

ADDRESS:  Relevant  information  on  this 
application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration.  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857,  and  to  the  contract  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  human  drugs 
and  biological  products  under  the  Drug 
Export  Amendments  Act  of  1987  should 
also  be  directed  to  the  contact  person. 


FOR  FURTHER  INFORMATION  CONTACT: 

Rudolf  Apodaca,  Center  for  Drugs  and 
Biologies  (HF.N-310).  Food  and  Drug 
Administration.  5600  Fishers  Liine, 
Rockville.  MD  20857,  301-295-8063. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Export  Amendments  Act  of  1986  (Pub.  L. 
99-660)  (section  802  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U,S.C.  382))  provides  that  FDA  may 
approve  applications  for  the  export  of 
human  biological  products  that  are  not 
currently  licensed  in  the  United  States. 
The  export  approval  process  is  governed 
by  section  802(b)  of  the  act.  Section 
802(b)(3)(B)  of  the  act  sets  forth  the 
requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Abbott  Diagnostics  Division.  Abbott 
Laboratories,  Abbott  Park,  IL  60064,  has 
filed  an  application  requesting  approval 
for  the  export  of  the  biological  product 
Abbott  HIV  Antigen  EIA  to  France,  This 
product  is  an  in  vitro  enzyme 
immunoassay  for  the  detection  of 
Human  T-Lymphotropic  Virus  Tvpe  III 
(HTLV  III)  [HIV]  antigens  in  hurnan 
serum,  plasma,  or  tissue  culture.  The 
application  was  received  and  filed  in  the 
Center  for  Drugs  and  Biologies  on 
August  12, 1987,  which  shall  be 
considered  the  filing  date  for  purposes 
of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  This  submissions  may 
be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  September  21, 
1987,  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  identified  above,  the  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sec.  802, 
Pub.  L.  99-660  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Commission 
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cf  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Drugs  and 
Biologies  (21  CFR  5.44). 

Dated:  August  14,  1987. 
Daniel  L.  Michels. 

Director  Office  of  Compliance,  Center  for 
Drugs  and  Biologies. 

[FR  Doc.  87-20890  Filed  9-10-87;  8:45  am] 
BILLING  CODE  416O-01-4M 


Public  Health  Service 

Delegation  of  Authority;  Health 
Resources  and  Services 
Administration 

Notice  is  hereby  given  that  the 
Administrator.  Health  Resources  and 
Services  Administration,  has  delegated 
to  the  Director,  Bureau  of  Resources 
Development,  with  authority  to 
redelegate,  all  the  authorities  delegated 
to  him  relating  to  Public  Flealth 
Emergencies,  under  section  319,  Title  III, 
of  the  Public  Health  Ser\  ice  .Act.  as 
amended,  insofar  as  they  pertain  to  the 
award  to  States  of  the  S30  million 
supplemental  appropriation  for  covering 
the  cost  of  Azidothymidine  and  other 
drugs  approved  by  the  Food  and  Drug 
Administration  for  the  treatment  of 
patients  with  acquired  immune 
deficiency  syndrome  (AIDS). 

This  delegation  became  effective  on 
August  6,  1987. 

Date;  .August  28, 1987. 
Uavid  N.  Sundwall, 
Administrator.  Health  Resources  and 
Serx'ices  Administration. 
[FR  Doc.  87-20693  Filed  9-10-87;  8:45  am] 
BILUNG  CODE  4160-1S-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  D-87-8621 

Delegation  of  Authority,  Order  of 
Succession;  Pittsburgh  Office 

AGENCY:  Department  of  liou.sing  and 

Urban  Development. 

ACTION:  Designation  of  order  of 

succession. 

SUMMARY:  The  Manager  is  designating 
officials  v.'ho  may  serve  as  Acting 
Manager  during  the  absence,  disability 
or  vacancy  in  the  position  of  the 
Manager. 

EFFECTIVE  DATE:  This  designation  is 
effective  August  24,  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  M.  Campanella,  Regional  Counsel 
Philadelphia  Regional  Office. 
Department  of  Housmg  and  Urban 
Development,  Liberty  Square  Building. 


105  South  7th  Street,  Philadelphia.  PA 
19106-3392.  Phone  Number  (215)  597- 
2655  (This  is  not  a  toll-free  number). 
Designation:  Each  of  the  officials 
appointed  to  the  following  positions  is 
designated  to  serve  as  Acting  Manager 
during  the  absence,  disability  or 
vacancy  in  the  position  of  the  Manager, 
with  all  the  powers,  functions  and  duties 
redelegated  or  assigned  to  the  Manager: 
Pro\  ided,  that  no  official  is  authorized 
to  ser\'e  as  Acting  Manager  unless  all 
preceding  listed  officials  in  this 
designation  are  unavailable  to  act  by 
reason  of  absence,  disability,  or  vacancy 
in  the  position: 

1.  Deputy  Manager. 

2.  Director,  Housing  Management 
Division. 

3  Special  Assistant  to  the  Manager. 

4.  Chief  Counsel. 

5  Director,  Housing  Development 
Division. 

6.  Director.  Community  Planning  and 
Development  Division. 

This  designation  supersedes  the 
designation  effective  September  6. 1983. 
(48  FR  52983). 

Authority:  Delegation  of  Authority  by  the 
Secretar>'  50  FR  18742,  May  2, 1985. 

Concur: 
Kenneth  J.  Finlayson, 
Regional  Administrator-Regional  Housing 
Commissioner.  Region  III. 
John  E.  Pisano, 
Manager,  Pittsburgh  Office. 
August  24. 1987. 

[FR  Doc.  87-20837  Filed  9-10-87;  8:45  am) 

BILLING  COOE  4210-32-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

State/Federal  Auburn  Dam  Task 
Force;  Reestablishment 

This  notice  is  published  in  accordance 
with  section  9(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463).  Following  consultation  with  the 
General  Services  Administration,  notice 
is  hereby  given  that  the  Secretary  of  the 
Interior  is  reestablishing  the  State/ 
Federal  Auburn  Dam  Task  Force 
immediately  so  that  its  coordinating  and 
advisory  functions  can  continue. 

The  purpose  of  the  Task  Force  is  to 
assist  the  Secretary  in  reviewing  project 
formulation  and  financial  plans,  to  make 
recom.mendations  on  partnership 
agreements,  to  allocate  costs  based  on 
benefits  to  be  derived,  to  determine 
financial  capabilities  of  the 
beneficiaries,  and  to  recommend 
contractual/organizational  mechanisms 
for  completion  of  the  Auburn  Dam. 


The  Task  Force  will  be  comprised  of 
the  following  individuals:  Assistant 
Secretary  of  the  Interior  for  Water  and 
Science;  Assistant  Secretary  of  the 
Interior  for  Fish,  Wildlife,  and  Parks;  the 
Commissioner  of  Reclamation;  Senator 
Pete  Wilson  and  Representative  Norman 
Shumway  (California),  and  a  maximum 
of  eight  members  recommended  by  the 
Governor  of  California. 

Further  information  regarding  the 
committee  may  be  obtained  from  the 
Assistant  Secretary  for  Water  and 
Science,  Department  of  the  Interior,  18th 
and  C  Sts.  NW..  Washington.  DC  20204 

Certification 

I  hereby  certify  that  the  State/Federal 
Auburn  Dam  Task  Force  is  in  the  public 
interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
Department  of  the  Interior  by  Pub.  L  89- 
161. 

Dated:  luly  17.  1987. 
Donald  P.  Model. 
Secretary  of  the  Interior. 
[FR  Doc.  87-20&96  Filed  9-10-87;  8:45  am] 

BILLING  COOE  4310-O9-M 


Bureau  of  Land  Management 

(WY920  07  4121-1 1,  W-106486  Wyoming] 

Invitation  for  Coal  Exploration  License; 
Powder  River  Coal  Co. 

Powder  River  Coal  Company  hereby 
invites  all  interested  parties  to 
participate  on  a  pro  rata  sharing  basis  in 
its  coal  exploration  program  concerning 
federally  owned  coal  underlying  the 
following  described  land  in  Campbell 
County,  Wyoming: 

T.  41  N..  R.  70  W.,  6th  P.M..  WY 

Sec.  11:  Lot  12. 

Containing  40.36  acres. 

All  of  the  coal  in  the  above  land  consists  of 
unieased  Federal  coal,  within  the  Powder 
River  Basin  known  coal  leasing  area.  The 
purpose  of  the  exploration  program  is  to 
establish  the  cropline  and  thickness  of  the 
Wyo-Dak  Anderson  coal  seam. 

A  detailed  description  of  the  proposed 
drilling  program  is  available  for  review 
during  normal  business  hours  in  the  following 
offices  (under  serial  number  W-106486): 
Bureau  of  Land  Management.  2515  Warren 
Avenue.  P.O.  Box  1828.  Cheyenne.  Wyoming 
82003:  and  Bureau  of  L^nd  Management.  1701 
East  ■£"  Street.  Casper,  Wyoming  82601. 

This  notice  of  invitation  will  be 
published  in  the  Gillette  newspaper 
once  each  week  for  two  consecutive 
weeks  beginning  the  week  of  September 
14,  1987,  and  in  the  Federal  Register. 
Any  party  electing  to  participate  in  this 
exploration  program  must  send  written 
notice  to  both  the  Bureau  of  Land 
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Management  and  Powder  River  Coal 
Company  no  later  than  30  days  after 
publication  of  this  invitation  in  the 
Federal  Register.  The  written  notice 
should  be  sent  to  the  following 
addresses:  Mr.  Ronald  J.  Braig.  Powder 
River  Coal  Com.pany,  Caller  Box  3034. 
Gillette.  Wyommg  82716.  and  the  Bureau 
of  Land  Management,  Wyoming  State 
Office,  Branch  of  Minmg  Law  and  Solid 
Minerals.  P.O.  Box  1828,  Cheyenne, 
Wyoming  82003. 

The  foregoing  is  published  in  the 
Federal  Register  pursuant  to  Title  43, 
Code  of  Federal  Regulations,  §  3410.2- 
1(0(1). 

F.  William  Eilvenberry, 
-■l.siYK  ;6'.'e  Slate  Director. 
(FR  Doc.  87-20979  Filed  9-10-fl7;  8:45  am] 

BILLING  CODE  4310-22-*! 


Availability  of  Draft  Environmental 
Impact  Statement  for  ttie  Proposed 
Trans-Alaska  Gas  System;  Alaska 

AGENCIES:  Bureau  of  Land  Management, 
.Alaska  State  Office.  U.S.  Army  Corps  of 
Enuineers,  Alaska  District,  Interior. 
action:  Notice  of  availability  and  public 

hearings. 

summary:  The  Bureau  of  Land 
Man,igement  (BLM)  and  U.S.  Army 
Corps  of  Engineers  (US.XCE)  announce 
the  Draft  Environmental  Im.pact 
Statement  (DEIS)  for  the  Trans-Alaska 
Gas  System  (TAGS)  will  be  available 
for  public  review  and  comment  on  or 
about  September  21, 1987.  This 
document  evaluates  the  effects  in 
Alaska  for  construction  and  operation  of 
a  796.5  mile  long,  36-inch  outer  diameter, 
buried,  chilled  natural  gas  pipeline 
system  between  Prudhoe  Bay  and  a 
tidewater  Liquid  Natural  Gas  (L.NG) 
plant  at  Anderson  Bay  near  Valdez. 
Alaska.  This  natural  gas  pipeline  and 
related  facilities  are  wholly  within 
Alaska.  The  BLM  and  USAGE  are 
proposing  to  authorize  the  TAGS  project 
and  related  facilities  on  a  route  from 
Prudhoe  Bay  that  generally  parallels  the 
Trans-Alaska  Pipeline  System  (oil 
pipeline).  TAGS  would  be  located  on  the 
west  side  of  Galbraith  Lake  and  would 
follow  the  highway  through  Keystone 
Canyon.  The  LNG  plant  and  marine 
term.inal  would  be  located  on  State 
owned  lands  at  Anderson  Bay.  The  U.S. 
Forest  Service  has  identified  ceriain 
.National  Forest  lands  near  the  Anderson 
Bay  LNG  plant  as  suitable  for  transfer  to 
State  ownership.  In  the  event  land 
ownership  has  not  been  completed,  the 
U.S.  Forest  Service  proposes  to  issue 
appropriate  land  use  authorizations. 

Proposed  authorizations  by  BL.M  and 
L'S.ACE  would  be  conditioned  upon  an 


e.xport  license  being  issued  by  the 
Economic  Regulatory  Administration 
and  upon  review  and  approval  of 
detailed  site  specific  information  on  the 
TAGS  design. 

The  TAGS  DEIS  is  tiered  in  accord 
with  the  provisions  of  40  CFR  1502.20, 
with  initial  decisions  by  BLM  related  to 
the  siting  of  the  proposed  TAGS  project 
on  Federal  lands  in  accord  with  43  CFR 
Part  2880  and  the  USAGE  for  permits 
under  section  404  of  the  Clean  Water 
Act  and  section  10  of  the  River  and 
Harbor  Act  of  1899  for  the  discharge  of 
dredged  or  fill  material  into  waters  of 
the  United  States  (including  adjacent 
wetlands)  and  for  work  (including 
structures  placed)  in  navigable  waters  of 
the  United  States.  The  TAGS  DEIS  also 
forms  the  basis  for  subsequent  action  by 
the  U.S.  Forest  Service  for  certain  lands 
in  the  Chugach  National  Forest  that  are 
in  close  proximity  to  the  LNG  plant,  and 
for  action  by  the  Department  of  Energy, 
Economic  Regulatory  Administration  to 
evaluate  whether  a  license  should  be 
granted  for  export  of  Alaskan  North 
Slope  natural  gas  to  Pacific  Rim 
Countries.  The  T.AGS  DEIS  further  is 
intended  to  fulfill  the  NEPA 
requirements  of  the  Federal  Energy 
Regulatory  Commission  in  its  actions  to 
approve  or  disapprove  the  proposed 
place  of  export. 

No  National  Conservation  System 
Unit  lands  are  crossed  with  the 
proposed  TAGS  project  to  Anderson 
Bay. 

In  addition  to  the  proposed  Anderson 
Bay  alignment,  an  alternative  route  to 
an  LNG  plant  at  Boulder  Point  on  Cook 
Inlet  and  a  "No  Action"  scenario  are 
evaluated.  The  Boulder  Point  alternative 
requires  crossing  Denali  National  Park 
and  Preserve.  Selection  of  the  Boulder 
Point  alternative  will  require  comphance 
with  procedures  set  forth  in  43  CFR  Part 
36.  Those  procedures  for  crossing 
National  Conservation  System  Units  in 
Alaska  would  be  implemented  only  if  it 
is  concluded  that  the  proposed  TAGS 
route  to  Anderson  Bay  is  not  feasible  or 
would  result  in  more  or  more  severe 
adverse  impacts  than  the  Boulder  Point 
alternative. 

SUPPLEMENTARY  INFORMATION: 

Due  to  an  influx  of  workers  during  the 
construction  phase  of  the  proposed 
TAGS  project  to  Anderson  Bay,  it  has 
been  determined  that  there  would  be  a 
significant  restriction  on  subsistence 
uses  by  rural  residents  living  between 
Livengood  and  Wiseman/Coldfoot  and 
the  Glennallen  area.  A  similar  finding 
has  been  made  for  rural  residents  living 
between  Nenana  and  Minto,  should  the 
Boulder  Point  alternative  be  selected. 


It  initially  has  been  determined  that 
the  proposed  TAGS  project  to  Anderson 
Bay  would  be  compatible  with  the 
existing  Trans-Alaska  Pipeline  System 
operated  by  Alyeska  Pipeline  Service 
Company  and  compatible  with  the 
authorized  but  unconstructed  Alaska 
Natural  Gas  Transportation  System 
sponsored  by  Northvv-est  Alaskan 
Pipeline  Company. 

Yukon  Pacific  Corporation  also  has 
filed  an  application  with  the  State  of 
Alaska  Department  of  Natural 
Resources  (ADNR)  to  use  State  lands  for 
the  proposed  TAGS  project.  Actions  by 
the  BLM  and  USAGE  have  been 
coordinated  with  ADNR  and  other  State 
permitting  agencies.  Representatives  of 
the  State  will  be  present  at  the  BLM/ 
USAGE  public  hearings  to  answer 
questions  on  pending  State  actions. 

Comments  on  the  TAGS/DEIS  will  be 
accepted  if  they  are  submitted  or  post- 
marked no  later  than  .November  20,  1987. 
All  comments  must  be  sent  to:  Jules  V. 
Tileston,  TAGS  Project  Officer,  Bureau 
of  Land  Management,  Alaska  State 
Office,  701  C  Street.  Box  30.  Anchorage, 
Alaska  99513.  phone  (907)  267-1268. 

There  will  be  public  hearings  on  the 
adequacy  of  the  TAGS  DEIS  and 
findings  on  subsistence  at  the  following 
locations  and  times: 


Data 

Time 

Meeting  locat.'On 

Oct.  23.  1987 

7:00  p.m.  to 

SoWotna.  Alaska. 

10;00  p.m.. 

Kenai  Peninsula. 
Borough  Assembly 
Room 

Oct  24,  1987 

1:30  pm^  to 

Anchorage.  Alaska. 

5:00  p|n.. 

Anchorage  Museum 
ol  Natural  History 
AudilOdum 

Oct  26,  1987 

7:00  p.iTK  to 

VaWez.  Alaska.  Oty 

10:00  ».m.. 

Council  Chambers 

Oct  27,  1987 

7:00  p.nij  to 

Gtennailen.  Alaska.' 

10:00  p.m.. 

1 

Glennallen  High 
School  Gymnasium 

Oct  28,  1987 

7:00  p.mi  to 

Fairbanks.  Alaska, 

10:00  p.m.. 

Hutchinson  C^-eei 
C«nter 

Oct.  29.  1987 

2:00  p.m.  10 
8:00  p,  n.. 

Barrow.  Alaska.  Noir> 

Slope  Borough 

Assembly  Room 

Oct  30.  1987 

10KMa.(ll.  to 

Stevens  Village. 

noon. 

Alaska.'  Community 
Center 

Oct.  30.  1987 

2.00  p.mi  to 

Cokj  tool.  Alaska,  i 

5:00  pin . 

Cololoot  Ser/iees 

'  Location  tor  Heanngs  required 
National  Interest  Lands  Conservation 


by  Section  810  Alaska 
Act, 


Oral  testimony  at  these  meetings  will 
be  limited  to  10  minutes  per  person.  A 
copy  of  the  TAGS  DEIS  will  be  sent  to 
individuals,  companies.  Federal  and 
State  and  Local  agencies,  and  groups 
which  have  expressed  interest  in  the 
TAGS  project. 

For  further  information  or  copies  of 
the  TAGS  DEIS  contact  Jules  V.  Tileston 
at  the  address  noted  above. 
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Dated:  August  30, 1987. 
Michael  ].  Penfold, 

Alaska  State  Director. 
Bureau  of  Land  Management. 

Col.  Wilbur  T.  Gregory,  Jr.. 

District  Engineer.  Alaska. 

U.S.  Army  Corps  of  Engineers. 

|FR  Doc.  87-20871  Filed  9-10-87;  8:45  am) 

BILLING  CODE  4310-JA-M 

INV-932-07-4333-02;  NV-040-85011 
Nevada  Off-Road  Vehicle  Designations 

agency:  Ely  District  Office,  Bureau  of 
land  Management,  Interior. 
action:  Notice  of  Off-Road  Vehicle 

Designation  Decisions. 

SUMMARY:  Notice  is  hereby  given 
relating  to  the  use  of  off-road  vehicles 
on  public  lands  in  accordance  with  the 
authority  and  requirements  of  Executive 
Orders  11644  and  11989,  and  regulations 
contained  in  43  CFR  Part  8340.  The 
following  described  lands  under 
administration  of  the  Bureau  of  Land 
Management  are  designated  as  open  or 
limited  to  off-road  motorized  vehicle 
use. 

The  3.842.216  acre  area  affected  by 
the  designation  is  known  as  the  Egan 
Resource  Area  located  in  the  BLM's  Ely 
District  and  encompassing  lands  in 
White  Pine,  Lincoln,  and  Nye  Counties, 
Nevada.  These  designations  are  a  result 
of  a  resource  management  decision 
made  in  the  1984  Egan  Resource 
Management  Plan  and  finalized  in  the 
Egan  Record  of  Decision  dated  February 
3. 1987.  These  designations  are 
published  as  final  today.  Under  43  CFR 
4.21,  an  appeal  may  be  filed  within  30 
days  with  the  Interior  Board  of  Land 
Appeals. 

.\  Open  Designation 

Areas  which  are  designated  open 
comprise  approximately  3,790.136  acres. 
Open  designation  was  determined  to  be 
appropriate  for  these  public  lands 
because  of  the  light  off-road  vehicle  use 
which  the  area  receives,  and  because  of 
the  high  importance  attached  to  such 
use  by  local  residents. 

B.  limited  Designation 

Two  area  totalling  52,080  acres  have 
been  designated  as  limited  to  existing 
roads  and  trails.  The  first,  the  Sheep 
Pass  Canyon  Area,  37.800  acres,  was 
designated  because  casual  road 
extension  is  beginning  to  damage  the 
wilderness  character  of  a  portion  of  the 
South  Egan  Range  Wilderness  Study 
Area.  The  second  area,  14,280  acres, 
located  just  south  of  Wells  Station 
Summit  was  designated  because  ORV 


use  associated  with  unpermitted 
woodcutting  is  beginning  to  damage  the 
wilderness  character  of  the  Riordan's 
Well  Wilderness  Study  Area. 

These  designations  become  effective 
upon  publication  in  the  Federal  Register 
and  will  remain  in  effect  until  rescinded 
or  modified  by  the  authorized  officer. 
The  Environmental  Impact  Statement  for 
the  Egan  Resource  Management  Plan  is 
available  for  inspection  at  the  Ely 
District  Office,  listed  below. 
ADDRESS:  For  further  information. 
contact  either  the  Ely  District  Mnager  or 
the  Egan  Area  Manager  at  the  following 
address: 
District  Manager,  Ely  District  Office, 

Star  Route  5,  Box  1.  Ely,  NV  89301, 

702-289-4865 
Area  Manager,  Egan  Resource  Area, 

Star  Route  5,  Box  1,  Ely.  NV  89301. 

702-289-4865 

Date:  August  2",  1987. 
Kenneth  G.  Walker, 
District  Manager. 
I  PR  Doc,  87-20980  Filed  9-10-87:  8:45  am| 

BILUNG  CODE  4310-HC-4I 


Proposed  Reinstatement  of  a 
Terminated  Oil  and  Gas  Lease:  Alaska 
State  Office 

In  accordance  with  Title  IV  of  the 

Federal  Oil  and  Gas  Royalty 
Management  Act  (Pub.  L.  97-451),  a 
petition  for  reinstatement  of  oil  and  gas 
lease  AA-48414-K  has  been  received 
covering  the  following  lands: 

Faij'banks  Meridian,  AK 

T.  18S.  R  4E., 
Sec.  24  SE' 4 
(160  acres). 

The  proposed  reinstatement  of  the 
lease  would  be  under  the  same  terms 
and  conditions  of  the  original  lease, 
except  the  rental  will  be  increased  to  $5 
per  acre  per  year,  and  royalty  increased 
to  16%  percent.  The  S500  administrative 
fee  and  the  cost  of  publishing  this  Notice 
have  been  paid.  The  required  rentals 
and  royalties  accruing  from  January  1, 
1987,  the  date  of  termination,  have  been 
paid. 

Having  met  all  the  requirements  for 
reinstatement  of  lease  AA-48414-K  as 
set  out  in  section  31  (d)  and  (ej  of  the 
Mineral  Lease  Act  of  1920  (30  L'.SC. 
188).  the  Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease, 
effective  January  1, 1987,  subject  to  the 
terms  and  conditions  cited  above. 
Kay  F.  Kletka, 
CIvef.  Branch  of  Mineral  Adjudication. 

Dated:  September  4, 1987. 
|FR  Doc  87-20981  Filed  9-10-87:  8:45  am] 

BILUNG  CODE  43tO-JA-M 


Proposed  Reinstatement  of  a 
Terminated  Oil  and  Gas  Lease;  Alaska 
State  Office 

In  accordance  with  Title  IV  of  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  (Pub.  L,  97-451),  a 
petition  for  reinstatement  of  oil  and  gas 
lease  AA-48414-CX  has  been  received 
covering  the  following  lands: 

Fairbanks  Meridian,  AK 

T.  18  S..  R.  4  E., 
Sec.  28SEV4SWVi 

(40  acres). 

The  proposed  reinstatement  of  the 
lease  would  be  under  the  same  terms 
and  conditions  of  the  original  lease, 
except  the  rental  will  be  increased  to  $5 
per  acre  per  year,  and  royalty  increased 
to  16%  percent.  The  $500  administrative 
fee  and  the  cost  of  publishing  this  Notice 
have  been  paid.  The  required  rentals 
and  royalties  accruing  from  January  1, 
1987,  the  date  of  termination,  have  been 
paid. 

Having  met  all  the  requirements  for 
reinstatement  of  lease  AA-48414-CX  as 
set  out  in  section  31  (d)  and  (e)  of  the 
Mineral  Lease  Act  of  1920  (30  U.S.C. 
188),  the  Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease, 
effective  January  1, 1987,  subject  to  the 
terms  and  conditions  cited  above. 

Dated:  September  4. 1987. 
Kay  F.  Kletka 

Chief.  Branch  of  Mineral  Adjudication. 
(FR  Doc.  87-20981  Filed  9-10-87:  8:45  am) 

BILLING  CODE  4310-JA-M 


[ID-030-4212-14I 

Realty  Action;  Idafio  Falls  District,  ID 

agency:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  realty  action. 
Cancellation  of  Public  Land  Sales  I- 
203.S5  and  1-23363,  Bingham  County. 
Idaho. 

summary:  The  proposed  sales  of  public 
land  parcels  1-20355  and  1-23363. 
originally  scheduled  for  June  30.  1987 
(Federal  Register,  Vol.  52.  \o  83, 
published  .•\pril  30.  1987)  and  later 
rescheduled  for  September  22,  1987 
(Federal  Register,  Vol.  52,  No.  156, 
published  August  13, 1987)  are  cancelled 
due  to  an  appeal  filed  by  the  Idaho 
Department  of  Fish  and  Game  Any 
rescheduling  of  the  sale  offering  date 
will  depend  upon  the  outcome  of  the 
appeal  as  determined  by  the  Interior 
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Board  of  Land  Appeals.  Washington. 
DC. 

Gary  L  Bliss, 

Ac:!iiii>  Dislrict  Manager 

|FR  Doc.  87-20995  Filed  9-10-87;  8:45  am| 

BILLING  CODE  4310-GG-li 

lOR-080-07-4212-14:  GP7-289;  OR  428701 

Realty  Action;  Direct  Sale;  Benton 
County,  OR 

September  4.  1987. 

agency:  Bureau  of  Land  Management. 

intenur. 

ACTION:  Notice  of  realty  action. 

The  following  described  public  land 
h-js  been  examined  and  determined  to 
he  suitable  for  transfer  out  of  Federal 
ownership  by  direct  sale  under  the 
authority  of  sections  203  and  209  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976.  as  amended  (90  Stat.  2750: 
43  U.S.C.  1713  and  90  Stat.  2-57;  43 
use.  1719).  at  not  less  than  the 
appraised  fair  market  value  of  $1,475.00: 

Willdmette  Meridian,  OR 

T.  15  S.,  R.8  VV., 
Sec.  4  Lot  19 

Containing  1.55  acres  in  Benton  County. 
Oregon. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above-described 

land  will  be  segregated  from 
appropriation  under  the  public  land 
laws,  includme  the  mining  laws,  except 
the  mineral  leasing  laws.  The 
segregative  effect  of  this  notice  of  realty 
action  shall  terminate  upon  issuance  of 
patent,  upon  publication  in  the  Federal 
Register  of  a  termination  of  the 
segregation,  or  270  days  from  the  date  of 
publication,  whichever  occurs  first. 

The  parcel  is  difficult  and  uneconomic 
to  manage  as  part  of  the  public  lands 
and  IS  not  suitable  for  management  by 
another  Federal  department  or  agency. 
The  parcel  is  suitable  for  cemetery- 
related  uses,  such  as  a  vehicle  parking 
area  and  maintanance  of  a  tree-windfall 
7.one.  The  sale  is  consistent  with  the 
VVestside  Management  Framework  Plan 
and  the  public  interest  will  be  served  by 
offering  this  parcel  for  sale. 

The  parcel  is  being  offered  to  the 
Lobster  Valley  Church  of  Christ  (LVCCl. 
using  direct  sale  procedures  authorized 
under  43  CFR  2711.3-3.  The  parcel  will 
be  sold  to  LVCC  at  the  fair  market  value 
without  competitive  bidding. 

Terms  and  Conditions  of  the  Sale 

The  terms,  conditions,  and 
reservations  applicable  to  the  sale  are 
as  follows: 


1.  The  sale  will  be  held  not  less  than 
60  days  from  the  date  of  publication  of 
this  notice  in  the  Federal  Register  in  the 
Lobby  Level  Conference  Room,  Salem 
District  Office.  1717  Fabry  Road  SE. 
Salem,  Oregon  97306-1208,  If  the  parcel 
is  not  sold,  it  will  be  withdrawn  from 
public  sale. 

2.  LVCC  will  be  required  to  submit  a 
deposit  of  either  cash,  bank  draft,  postal 
money  order,  or  any  combination  of 
these  for  not  less  than  20  percent  of  the 
appraised  vahie.  The  remainder  of  the 
full  appraised  price  must  be  submitted 
prior  to  the  expiration  of  180  days  from 
the  date  of  the  sale.  Failure  to  submit 
the  remainder  of  the  full  appraised  price 
shall  result  in  the  cancellation  of  the 
sale  and  the  forfeiture  of  the  deposit 

3.  The  mineral  interests  being  offered 
for  conveyance  have  no  knowm  mineral 
value.  A  bid  will  also  constitute  an 
application  for  conveyance  of  the 
mineral  estate,  in  accordance  with 
section  209  of  the  Federal  Land  Policy 
and  Management  Act  (43  U.S.C.  1719). 
LVCC  must  include  with  its  bid  deposit 
a  nonrefundable  S50.00  filing  fee  for  the 
conveyance  of  the  mineral  estate, 

4.  Rights-of-way  for  ditches  or  canals 
will  be  reserved  to  the  United  States 
under  43  U.S.C.  945. 

5.  The  patent  will  be  issued  subject  to 
all  valid  existing  rights  and  reservations 
of  record. 

Detailed  information  concerning  the 
sale  is  available  for  review  at  the  Salem 
District  Office. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  coinments  to  the  Alsea  Area 
Manager,  Salem  District  Office,  address 
above.  Objections  will  be  reviewed  by 
the  Salem  District  Manager  who  may 
sustain,  vacate,  or  modify  this  realty 
action.  In  the  absence  of  any  objections, 
this  realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior, 
fohn  H.  Meats. 
Alsea  Area  Manager. 
[FR  Doc.  87-20983  Filed  9-10-87;  8:45  am] 

BILUNG  CODE  4310-33-M 


[U-54654;  UT-040-07-4212-13I 

Realty  Action;  Exchange  of  the 
Surface  Estate  of  Public  and  Private 
Land,  Iron  County,  UT 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  The  surface  estate  of  the 
following  described  lands  have  been 
determined  to  be  suitable  for  disposal 
by  exchange  under  section  206  of  the 
Federal  Land  Policy  and  Management 


Act  of  1976  (43  U.S.C.  1716);  S4  .\E'/4 
NEV4  Sec,  18,  T.  38  S.,  R.  12  VV.,  SLM. 
containing  20  acres  more  or  less. 

In  exchange  for  the  surface  estate  of 
these  lands,  the  United  States  will 
acquire  the  surface  estate  of  the 
following  described  lands  from  David  B, 
Da  vies  and  Jolynn  S.  Davies:  .N'-a  KWV* 
NE'/4  Sec.  8,  T.  38  S.,  R.  12  W.,  SLM 
containing  20  acres  more  or  less. 

The  purpose  of  this  exchange  is  to 
promote  the  orderly  administration  of 
public  land.  This  exchange  is  an  equal 
value  exchange  and  a  monetary 
equalization  will  not  be  necessary.  The 
public  lands  described  are  hereby 
segregated  from  the  operation  of  the 
Federal  mining  laws  pending  disposition 
of  this  action. 

ADDRESS:  Detailed  information 
concerning  this  exchange  is  available  at 
the  Bureau  of  Land  Management,  Beaver 
River  Resource  Area  Office,  444  South 
Main  Street,  Cedar  City.  Utah  84720, 
(801)  586-2458.  Comments  should  be 
sent  to  the  same  address. 
SUPPLEMENTARY  INFORMATION:  The 

terms  and  conditions  applicable  to  the 
exchange  are: 

1.  There  is  reserved  to  the  United 
States  a  right-of-way  for  ditches  or 
canals  constructed  by  the  authority  of 
the  United  States,  Act  of  August  30, 
1890,  26  Stat.  391,  (43  U.S.C.  945). 

2.  The  exchange  will  be  of  the  surface 
estate  only  with  all  mineral  rights  being 
retained  by  the  United  States. 

3.  Title  transfer  will  be  subject  to 
valid  existing  rights. 

DATES:  Interested  parties  have  until 
October  30. 1987  to  submit  comments. 
Any  objections  received  during  the 
comment  period  will  be  reviewed  by  the 
State  Director  who  may  sustain,  vacate, 
or  modify  this  realty  action.  In  the 
absence  of  any  objections,  this  Realty 
Action  Notice  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Date:  September  3, 1987. 
George  H.  Petemel 

Acting  District  Manager. 

[FR  Doc.  87-209&4  Filed  9-10-87;  8:45  am) 

BILLING  CODE  4310-OO-M 


(A2-020-07-4220-101 

Proposed  Withdrawal  of  Public  Lands; 
Arizona 

agency:  Bureau  of  Land  Management, 
Interior, 

action:  Notice  of  proposed  withdrawal 
of  public  lands. 

The  Bureau  of  Land  Management  is 
proposing  to  withdraw  the  following 
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public  lands  from  appropriation  under 
the  land  laws  and  from  the  mining  and 
mineral  leasing  laws. 

Gila  and  Salt  River  Meridian,  Arizona 

T  12S..  R  9E„ 

Sec  29,  lot  3,  that  portion  of  lot  4  outside 

PLO  4260.  S'^sNWV,,  N^SW''4,  N''2SW 

SVVV,.  S^i!SEV,SW'-4  SEV, 
Sec,  30.  SW,  lots  1,  2.  3,  4,  5,  9,  10,  and  11, 

N '  2.N'  ''aSE  V,.  SW  '•i.WV  WSE  V^, 

SWV4SEV4SE^.  SEV,NEWSE''4. 
Sec.  31,  lots  3,  4,  portions  of  lots  5  a.nd  8 

lying  outside  mineral  entry  patents, 

N W ^NE V4NE V4,  N V2NWV,NE '.4. 

SW '',NW  V4.\E "■'*.  NW ^45^' V,NE  V,, 

S''2S''iNE'-4,  NEWSEWNE'',. 

SEV4NE'-4.\'E'-4,  SEV,,  SWV,NW  '.,.  and 

E'sSWV,. 
Sec.  33,  NEV4,  NV2NVVV4,  N'-jSVV^WV^, 

SE'-4.\WV4.  N'TiSEWSW^,  S'aS^SWW, 

E^sSEV,,  N',2NWV4SF'-4.  SE^NWV; 

SEV4. 
T.  13S„R.  9E., 
Sec.5,  WV2SWV4. 
Sec,  6.  lots  1-7.  SV2NEV4,  SE'ANWV*. 

E'2S\VV4,SE''4 

The  subject  lands  are  essential 
habitat  for  the  protection  and  recovery 
of  the  N'ichol  Turk's  Head  Cactus,  which 
BLM  IS  required  to  manage  and  protect 
because  this  cactus  is  listed  as  an 
endangered  species  by  the  U.S.  Fish  and 
Wildlife  Service. 

In  accordance  with  the  regulations  of 
43  CFR  2300.0-3(a)(l),  publication  of  this 
notice  will  segregate  the  public  lands 
described  in  this  notice  from 
appropriation  under  the  public  land 
laws  or  the  mining  laws. 

The  segregation  of  the  above 
described  lands  shall  terminate  upon 
issuance  of  a  document  withdrawing 
these  lands,  upon  publication  in  the 
Federal  Register  of  a  notice  of 
termination  of  the  segregation:  or  the 
expiration  of  two  years  from  the  date  of 
publication,  whichever  occurs  first. 

For  a  period  of  forty-five  (45)  days 
from  the  date  shown  below,  interested 
parties  may  submit  comments  to  the 
District  Manager,  Phoenix  District 
Office,  2015  West  Deer  Valley  Road. 
Phoenix,  Arizona  85027. 

Date;  Septembers,  1987, 
Kirby  Boldan, 
Acting  District  Manager. 
[FR  Doc.  8--20Q85  Filed  9-10-87;  8:45  am) 

BIUING  CODE  «310-32-M 


ICO-940-07-4220-10;  C-43901 

Partial  Cancellation  of  Withdrawal 
Application;  Colorado 

September  2. 1987. 

AGENCY:  Bureau  of  Land  Management, 

Interior. 
action:  Notice. 


SUMMARY:  The  Forest  SiTvice.  U.S. 
Department  of  Agriculture  has  cancelled 
their  withdrawal  application  insofar  as 
it  affects  710  acres  of  National  Forest 
System  land  within  the  Roosevelt 
National  Forest.  This  notice  terminates 
the  segregation  imposed  by  this 
application  and  opens  the  land  to 
operation  of  the  U.S.  mining  laws.  The 
land  has  been  and  wil!  remain  open  to 
mineral  leasing  and  to  Forest  Service 
management. 

EFFECTIVE  DATE:  September  11,  1987, 

FOR  FURTHER  INFORMATION  CONTACT. 

Dons  E  ChfHus,  BLM  Colorado  Stnte 
Office,  2850  Youngf'.eld  Street, 
Lake  wood,  CO  B0215,  303-23&-1768. 
Withdrawal  application  C-4390  is 
hereby  cancelled  in  part  and  the 
segregation  imposed  on  the  following 
described  lands  by  Notice  of  Proposed 
Withdrawal  published  July  25,  1968,  33 
FR  10582  (1968)  (FR  Doc,  68-8863],  is 
hereby  terminated: 

Roosevelt  National  Forest  Sixth  Principal 
Meridian 

T.  1  N..  R,  73  W.. 
Sec,  4,  S'/jSViSWV4.  NEy4SWy4SEy«.  and 

S'-2SWV4SEV4; 
Sec.8,  NV2SV2NEV4, 
Sec.  9,  W  "/zE  VjNW  V4,  W  ''zNW  '/4, 

NE'/4SWV4,  and  SVzNViSEV,; 
Sec.  10.  NWV4SWV4,  SVjN'EViNWV*, 

S'iNWViNEV,,  SEV4NWV4,  E'/2NEy4, 

andSVVV4NEV4; 
Sec.ll,  W^^WVj. 

The  area  described  aggregates  710  acres  in 
Boulder  County. 
Richard  D.  Tate, 

Acting  Chief.  Branch  of  Lands  and  Minerals 
Operations. 
[FR  Doc.  87-20879  Filed  9-10-87;  8:45  am] 

BILUNG  CODE  4310-JB-M 


IOR-943-07-4220-11:  GP-07-282  ORE- 
010616.  WASH-04065^ 

Proposed  Continuation  of  Withdrawal; 
Oregon/ Washington 

agency:  Bureau  of  Land  Management, 

Interior. 
ACTION:  Notice. 

summary:  The  U.S.  Army  Corps  of 
Engineers  proposes  that  a  land 
withdrawal  of  approximately  560  acres 
continue  for  an  additional  100  years  and 
requests  that  the  National  Forest  System 
lands  remain  closed  to  mining  and  that 
the  lands  outside  the  .National  Forest 
System  remain  closed  to  surface  entry 
and  mining.  All  the  lands  have  been  and 
will  remain  open  to  mineral  leasing 
subject  to  Department  of  Army 
Concurrence. 


FOR  FURTHER  INFORMATION  CONTACT: 

Chtimp  \'ciughdn.  BLM  Oregon  State 
Ofbce:  P  O  Box  2965,  Portland.  Oregon 
972C8:  503-231-6905. 

The  U.S.  Army  Corps  of  Engineers 
proposes  that  Public  Land  Order  No. 
3966  continue  for  a  period  of  100  years 
pursuant  to  section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  90  Stat.  2751,  43  U,S.C.  1714,  The 
lands  involved  are  located  within  the 
following  townships  and  are  partially 
located  within  the  Mt,  Hood  and  Gj^fford 
Pinchot  National  Forests: 

Willamette  Meridian 

T,  2  N.,  Rs.  7,  8, 12. 13  and  14  E.,  and  T.  3  N.. 
Rs.  8,  9, 10  and  12  E. 

The  lands  involved  contain 
approximately  560  acres  in  Multnomah, 
Hood  River  and  Wasco  Counties. 
Oregon  and  Skamania  and  Klickitat 
Counties,  Washington, 

The  purpose  of  the  withdrawal  is  to 
protect  the  Bonneville  Lock  and  Dam 
Project.  The  withdrawal  currently 
segregates  the  National  Forest  System 
lands  from  operation  of  the  mining  laws 
and  the  lands  outside  the  National 
Forest  System  from  surface  entry  and 
mining.  The  U.S.  Army  Corps  of 
Engineers  requests  no  change  in  the 
purpose  or  segregative  effect  of  the 
withdrawal. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal 
continuation  may  present  their  views  in 
writing  to  the  undersigned  officer  at  the 
address  specified  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  lands  and  their 
resources.  A  report  will  also  be 
prepared  for  consideration  by  the 
Secretary  of  the  Interior,  the  President 
and  Congress,  who  will  determine 
whether  or  not  the  withdrawals  will  be 
continued  and  if  so,  for  how  long.  The 
final  determination  on  the  continuation 
of  the  withdrawal  will  be  published  in 
the  Federal  Register.  The  existing 
withdrawal  will  continue  until  such  final 
determination  is  made. 

Dated  August  31.  1987 
Champ  C.  Vaughan,  Jr., 
Acting  Chief  Branch  of  Lands  and  Minerals 
Operations. 
|FR  Doc.  87-20986  Filed  9-10-87:  8:45  am) 
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Bureau  of  Reclamation 

Operating  Policy  for  the  Green 
Mountain  Reservoir,  Colorado-Big 
Ttiompson  Project;  Colorado 

agency:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  amendment  of  the 
operating  policy  for  Green  Mountain 
Reservoir. 

summary:  On  December  22.  1983.  the 

Bure.-iU  of  Reclamation  published  the 
operating  policy  for  the  Green  Mountain 
Reservoir,  Coloradn-Big  Thompson 
Pioject,  Colorado.  It  was.  and  is.  the 
intent  of  the  operating  policy  to 
facilitate  the  marketing  of  water  from 
Green  Mountain  Reservoir.  In  order  to 
facilitate  that  action,  the  Bureau  of 
Reclamation  submits  the  proposed 
changes.  Except  for  the  proposed 
changes  contained  herein,  all  other 
provisions  of  the  operating  policy  will 
remain  in  full  force  and  effect. 

Item  4  of  the  operating  policy  will  be 
changed  to  read: 

4.  When  water  is  released  for  purposes 
other  than  those  specified  m  paragraph  2  to 
meet  certain  we.stem  Colorado  users'  needs 
rather  than  for  povvr  generation  at  Green 
Mountain  Powerplant  (although  power  may 
be  generated  with  such  releases),  an 
agreement  will  be  required  between  the  user 
rtP.d  the  Rpgional  Director.  Missouri  Basin 
Rri;:nn  (.V!B).  or  other  person  or  entity 
designated  by  the  Secretary  of  the  Interior. 
Water  service  charges,  including  power 
intenerer.re  charges,  when  appropriate 
relative  to  such  agrppments.  will  be 
established  by  the  Regional  Director.  MB,  or 
by  such  other  person  or  ent'.ty  designated  by 
the  Secretary  of  the  Intenor,  after  review  and 
approval  by  the  Regional  Director,  MB.  after 
consultation  with  the  Regional  Director, 
Upper  Colorado  Region. 

Further,  all  other  references  in  the 
Operating  Policy  to  "Regional  Director. 
LMR  "  shall  be  changed  to  read. 
"Regional  Director.  MB." 

RECLAMATION  CONTACT:  Written 

requests  for  the  policy  document  or 
written  comments  should  be  addressed 
to  the  Regional  Director.  Missoun  Basin 
Region,  Bureau  of  Reclamation.  316 
North  26th  Street,  Billings,  Montana, 
59107-6900.  Telephone  inquiries  may  be 
made  to  Mr.  Roger  Patterson  at  (406) 
657-6214. 

Date  September  3. 1987, 
C.  Dale  DuvaU, 
ConK'nissioiifr. 

|FR  Doc.  87-20870  Filed  9-10-87:  8:45  am] 
BILLING  C00€  4310-09-*! 


Fisti  and  Wildlife  Sen.'f'-e 

Receipt  of  Applications  for  Permits 

The  following  applicants  have  applied 
for  permits  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c}  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531.  e^  seq.): 

Applicant:  Orangutan  Research  & 
Conservation.  Project,  Sacramento, 
CA— PRT-721268. 

The  applicant  requests  a  permit  to 
import  blood  samples  taken  from  up  to 
24  rehabilifant  orangutans  [Pongo 
pygmaeus)  in  Tanjung  Puting  National 
Park,  Borneo.  Indonesia  for  analysis  of 
genetic  variability. 

Applicant:  Rockv  Waters  Farm, 
Winston,  GA— PRT-721278. 

The  applicant  requests  a  permit  to 
export  endangered  species  of  artificially 
propagated  cacti  Echinocereus, 
engelmannii,  E.  fendleri,  E.  kuenzleri,  E. 
inermis,  E.  triglocbidiatus,  E. 
triglochidiatus  arizonicus  and  E. 
viridiflonis  davisii  to  Leonardo  Gavazzi, 
Pistoia,  Italy. 

Applicant:  William  S.  Sachse,  Polk 
City,  LA— PRT-721285. 

The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  two 
pairs  of  Hawaiian  ( =  nene)  geese 
[Nesochen  [=Branta]  sandvicensis) 
from  Charles  Nugent.  Kimbolton,  Ohio 
for  the  purpose  of  enchancement  of 
propagation. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  (7:45  am  to  4:15  pm] 
Room  611, 1000  North  Glebe  Road, 
Arlington,  Virginia  22201,  or  by  writing 
to  the  Director,  U.S.  Fish  and  Wildlife 
Service  of  the  above  address. 

Interested  persons  may  comment  on 
any  of  these  applications  within  30  days 
of  the  date  of  this  publication  by 
submitting  written  views,  arguments,  or 
data  to  the  Director  at  the  above 
address.  Please  refer  to  the  appropriate 
PRT  number  when  submitting 
comments. 

Date:  September  8. 1987. 

R.K.  Robinson, 

Chief.  Branch  of  Permits,  Federal  Wildlife 
Permit  Office. 

[FR  Doc.  87-20882  Filed  9-10-87;  8:45  am] 

BILUNQ  COD£  4310-S5-M 


Minerals  Management  Service 

DevelopfTient  Operations  Coordination 
Document;  Conoco,  Inc. 

agency:  Minffi-als  Management  Service, 
Interior. 


UM  I 


ACTION:  Notice  of  the  receipt  of  a 
proposed  Develop.iient  Operations 
Coordination  Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
Conoco.  Inc.  has  submitted  a  DOCD 
describing  the  activities  it  proposes  to 
conduct  on  Lease  OCS-G  2857,  Block  42, 
East  Cameron  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
onshore  bases  located  at  Cameron  and 
Morgan  City,  Louisiana. 

date:  The  subject  DOCD  was  deemed 
submitted  on  September  2,  1987. 

address:  a  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
Public  Information  Office,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Eimwood 
Park  Boulevard,  Paom  114,  New 
Orleans,  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p  m.,  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  J.  Tolbert.  Minerals 
Management  Service.  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans, 
Platform  and  Pipeline  Section, 
Exploration/Development  Plans  Unit; 
Telephone  (504]  736-2867. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considermg  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13. 
1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

Dated:  September  2, 1987. 
].  Rogers  Pearcy, 

Regional  Director.  Gulf  of  Mexico  OCS 

Region. 

[FR  Doc.  87-20917  Filed  9-10-87;  8:45  am) 
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Development  Operations  Coordination 
Document;  Hall-Houston  Oil  Co. 

agency:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  the  receipt  of  a 
proposed  Development  Operations 
Coordination  Document  (DOCD). 
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summary:  Notice  is  hereby  given  that 
Hall-Houston  Oil  Company  has 
.submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  8139.  BLock  A-96, 
Galveston  Area,  offshore  Texas. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Galveston, 
Texas. 

date:  The  subject  DOCD  was  deem.ed 
submitted  on  September  3, 1987, 

address:  a  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
Public  Information  Office.  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  Room  114,  .New 
Orleans,  Louisiana  (Office  Hours:  8  am, 
to  4:30  p,m.,  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Angie  D.  Gobert:  Minerals 
Management  Service,  Gulf  of  Mexico 
OCSA  Region,  Field  Operations.  Plans. 
Platform  and  Pipeline  Section, 
Exploration/Development  Plans  Unit; 
Telephone  (504)  736-2876. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979  (44  FR  .53685).  Those  practices  and 
proceduins  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

Date:  September  3,  1987. 

I.  Rogers  Pearcy, 

Regional  Director.  Gulf  of  Mexico  OCS 
Region. 

(FR  Doc,  87-20880  Filed  9-10-87;  8:45  am] 
BILLING  CODE  MiO-MR-M 


ACTION:  Notice  of  finding  of  no 
significant  impact. 


INTERNATIONAL  BOUNDARY  AND 
WATER  COMMISSION,  UNITED 
STATES  AND  MEXICO 

Smuggler  Gulch,  San  Ysidro,  CA  and 
Tijuana,  Mexico  and  Sewage  Collection 
and  Pumping  Facility;  Finding  of  No 
Significant  Impact 

agency:  United  States  Section, 
international  Boundary  and  Water 
Commission,  United  States  and  Mexico. 


summary:  Based  on  an  environmental 
assessment,  the  U.S.  Section  finds  that 
the  proposed  action  to  construct  a 
facility  in  Smuggler  Gulch  on  the 
international  boundary  to  capture 
fugitive  sewage  flows  from  the  City  of 
Tijuana,  Mexico  is  not  a  major  Federal 
action  that  would  have  a  significant 
adverse  affect  on  the  quality  of  the 
human  environment.  Therefore, 
pursuant  to  section  102(2)(C]  of  the 
National  Environmental  Policy  Act  of 
1969;  the  Council  on  Environmcntjl 
Quality  Final  Regulations  (40  CFR  Parts 
1500  through  1508):  and  the  U.S. 
Section's  Operational  Procedures  for 
Implementing  section  102  of  the  National 
Environmental  Policy  .\c\  (.\EPA). 
published  in  the  Federal  Register 
Septen;ber  2.  1981  (46  FR  44083):  the  U.S. 
Section  hereby  gives  notice  that  an 
environmental  impact  statement  is  not 
being  prepared  for  the  joint 
international  project. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr  .M.  R.  Ybarra.  U.S.  Section  Secretary 
International  Boundary  and  Water 
Commission,  United  States  and  Mexico, 
United  States  Section:  The  Commons. 
C-310:  4171  North  Mesa:  El  Paso,  Texas 
79902.  Telephone:  (915)  534-6698.  FYS 
5~0-6698, 

SUPPLEMENTARY  INFORMATION: 

Proposed  -Action 

The  action  proposed  is  that  the 
Government  of  the  United  States  join 
with  the  Government  of  Mexico,  through 
the  International  Boundary  and  Water 
Commission  (Commission),  to  construct 
a  surface  flow  collection  facility  in 
Smuggler  Gulch  on  the  international 
boundary.  The  proposed  project  is 
designed  to  capture  fugitive  sewage 
spills  from  Tijuana  flowing  through  this 
canyon  into  the  Tijuana  River  flood 
plain  on  the  United  States  side  of  the 
international  boundary  and  to  return  the 
fugitive  flows  to  the  Tijuana  sewage 
system. 

The  proposed  action  fulfills,  for 
Smuggler  Gulch,  resolution  number  9  in 
Commission  Minute  .Number  270  (April 
30, 1985),  where  Mexico  agrees  to  accept 
in  its  treatment  and  disposal  system 
uncontrolled  sewage  captured  in  the 
United  States.  The  U.S.  Section  adopted 
in  April  1985  a  finding  of  no  significant 
impact  based  on  a  final  environmental 
assessment  for  the  agreement  to  solve 
the  border  sanitation  problem  in  the 
Tijuana-San  Diego  area.  The  IBWC 
interceptor  system  was  placed  in 
operation  for  this  same  purpose  on  three 
drains  east  of  Smuggler  Gulch  following 
a  finding  of  no  significant  impact  based 


on  a  final  environmental  assessment  in 
September  1985. 

Alternatives  Considered 


Two  alternatives  were  considered: 

The  Proposed  Action  Alternative 
provides  for  construction  of  a  diversion 
dike  and  sediment  settling  pond  located 
within  Mexico  and  a  pump  station  with 
about  2.000  Imear  feet  of  12-inch  steel 
pipeline  along  and  parallel  to  the 
international  boundary  within  the 
United  States. 

The  proposed  facility  is  planned  to 
capture  up  to  four  (4)  million  gallons  f)er 
day  of  fugitive  sewage  flows  from 
Smuggler  Gulch.  Solids  and  sediment 
will  settle  out  in  Mexico  prior  to  being 
pumped  along  the  United  States  side  to 
a  location  atop  Spooner's  Mesa  where 
the  captured  flows  will  be  returned  to 
the  Tijuana  sewage  system  in  Mexico. 

The  No  Action  Alternative  will  result 
in  no  anticipated  change  in  existing 
conditions.  Fugitive  flows  of  raw  sewage 
will  continue  to  enter  the  lower  Tijuana 
River  Valley  from  Smuggler  Gulch. 
Because  the  present  situation  is 
unacceptable  and  will  only  worsen  if 
nothing  is  done,  the  "no  action" 
alternative  has  been  rejected. 

En\  ironmental  Assessment 

The  U.S.  Section  completed  the  Draft 
Environmental  Assessment  on 
September  1, 1987. 

Findings  of  the  En\  ironmental 
Assessment 

The  Draft  Environmental  Assessment 
finds  that: 

1.  The  proposed  action  would  capture 
and  return  to  Mexico  fugitive  sewage 
flows  from  Tijuana  that  enter  the  United 
States  through  Smuggler  Gulch. 

2.  Construction  activities  would  have 

a  minimal  im.pact  on  wildlife  and  habitat 
in  the  area  which  has  been  highly 
disturbed  due  to  both  natural  and 
human  occurrences. 

3.  No  endangered  and/or  threatened 
species  in  the  area  or  habitat  critical  to 
the  continued  existence  of  these  species 
would  be  affected  by  the  proposed 
action. 

4.  No  properties  listed  or  eligible  for 
listing  on  the  National  Register  of 
Historical  Places  or  any  known 
archaeological  resources  are  expected  to 
be  affected  by  the  proposed  action. 

5.  The  proposed  action  is  expected  to 
benefit  the  Tijuana  River  National 
Estuarine  Sanctuary,  a  listed  property 
on  the  National  Registry  of  Natural 
Landmarks,  by  reducing  the  amount  of 
pollution  from  untreated  sewage 
entering  the  estuary. 
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6.  Pollution  of  the  lower  Tijuana  River 
Valley  and  San  Diego  County  properties 
would  continue  from  Smuggler  Gulch 
under  the  no  action  alternative  creating 
a  pf)!entially  serious  public  health 
threat. 

On  the  basis  of  the  Draft 
Environmental  Assessment,  the  U.S. 
Section  determines  that  an 
en\ironmental  impact  statement  is  not 
required  for  construction  of  a  facility  irj 
Smuggler  Gulch  on  the  international 
biiundary  designed  to  capture  fugitive 
sewage  flows  from  Mexico  and  to  return 
them  to  the  Tijuana  sewage  system  and 
hereby  supplies  notice  of  a  finding  of  no 
significant  impact. 

An  environmental  impact  statement 
will  not  be  prepared  unless  additional 
information  which  may  affect  this 
decision  is  brought  to  our  attention 
within  thirty  (30)  days  of  the  date  of  this 
Notice. 

The  Draft  Finding  of  No  Significant 
Impact  (FONSI)  and  Draft 
Environmental  Assessment  (EA)  have 
been  forwarded  to  the  En\ ironmental 
Protection  Agency  and  to  various 
Federal.  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  Draft  FONSI  and  Draft  EA 
are  available  to  fill  single  copy  requests 
at  the  above  address. 

D.df   Septirmber  1    \9&7. 
Suzette  Zaboroski. 
Staff  Counsel. 
[FR  Diic  87-2098''  Filed  9-10-67:  8:45  am] 

BILLING  COM  4710-OJ-ll 


Ayerst  Laboratories  Inc. — New  York 
Whitehall  Laboratories  Inc. — Delaware 
Wyeth  Laboratories  Inc. — New  York 
Fort  Dodge  Laboratories  Inc. — Iowa 
Corometrics  Medical  Systems,  Inc. — 

Delaware 
American  Home  Food  Products,  Inc. — 

Delaware 
Boyle-Midway  Household  Products 

Inc. — Delaware 
Quantum  Pharmics,  Ltd. — New  York 
Sherwood  Medical  Company — 

Delaware 
VVhitehall-Boyle  International  Inc. — 

New  York 
Lucks  Incorporated — Delaware 
Wyeth  International — New  York 
American  Home  Foods,  Inc. — Delaware 
Kathleen  M.  King, 
Acting  Secretary. 
IKR  Doc.  87-20924  Filed  9-10-87;  8:45  am) 
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INTERSTATE  COMMERCE 
COMMISSION 

Intent  To  Engage  in  Compensated 
Intercorporate  Hauling  Operations 

SfpifmlHT  fl,  1987. 

This  is  to  provide  notice  as  required 
by  49  use.  105241b)(l)  that  the  named 
corporations  intend  to  provide  or  use 
ciimpcnsated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
t()524(b). 

At.  Parent  corporation  and  address  of 
principal  office:  Mid  States  Steel 
Products.  2fW4  Buck  Lane.  P.O.  Box  1128. 
Lexington.  KY  40511. 

2.  Wholly-owned  subsidiary  which 
will  participate  in  the  operations,  and 
State  of  incorporation:  M-S  Transfer, 
Inc  .  a  Kentucky  corporation. 

R  1   Parent  Corporation  and  mailing 
address  of  principal  office:  American 
Home  Products  Corporation,  685  Third 
Avenue.  .New  York.  New  York  10017. 

2.  Wholly  owned  divisions  and 
subsidiaries  which  will  partic:ipale  in  the 
operations,  and  state(s)  of  incorporation: 


(No.  MC-F-185441 

E.  Jack  Walton;  Continuance  in  Control 
Exemption;  Walton  &  Sons 
Stevedoring  and  Contracting  Co.  and 
Walton  Terminal,  Inc. 

AGENCY:  Interstate  Commerce 

Commission. 

action:  Notice  of  proposed  exemption. 

SUMMARY:  E.  Jack  Walton  seeks  an 
exemption  from  the  requirement  of  prior 
regulatory  approval  for  his  continuance 
in  control  of  water  carrier  Walton  & 
Sons  Stevedoring  and  Contracting  Co. 
(WSSC)  (W-1393)  and  Walton  Terminal. 
Inc.  (WTI),  which  is  seeking  an  initial 
grant  of  motor  common  and  contract 
authority  in  No.  MC-201951. 
DATES:  Comments  must  be  received  by 
October  13, 1987. 

ADDRESSES:  Send  comments  (an  original 
and  10  copies),  referring  to  docket  No. 
MC-F-18544.  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington.  DC  20423 

and 

(2)  Petitioners'  representative:  Joe  G. 
Fender,  9601  Katy  Freeway.  Suite  320. 
Houston,  TX  77024 

FOR  FURTHER  INFORMATION  CONTACT: 

Ken  Schwartl;  (202)  275-7956 
TDD  for  hearing  impaired:  (202)  27S- 
1721 

SUPPLEMENTARY  INFORMATION:  E.  ]ack 

Walton  seeks,  under  49  U.S.C.  11343(e) 
and  the  Commission's  regulations  in 
Procedures — Handling  Exemptions 
Filed  by  Motor  Carriers.  367  I.C.C.  113 
(1982).  an  exemption  from  the 
requirement  of  prior  regulatory  approval 


UM  I 


for  his  continuance  in  control  of  WSSC 
and  WTI.  j 

Mr.  Walton  is  sole  owner  of  WSSC. 
which  is  authorized  to  operate  as  a 
water  common  carrier  by  towing  vessel, 
transporting  general  commodities, 
sening  all  ports  on  the  Gulf  Intracoastal 
Waterway  between  and  including 
Mobile.  AL.  and  Brownsville,  TX.  Mr. 
Walton  also  is  sole  owner  of  WTI, 
which  is  seeking  initial  grants  of  motor 
carrier  authority  to  transport  lubricating 
oil,  asphalt,  and  residual  petroleum 
fuels:  (1)  As  a  contract  carrier,  between 
points  in  the  contiguous  United  States; 
and  (2)  as  a  common  carrier,  between 
points  in  Texas. 

Upon  the  issuance  of  authority  to 
WTI,  Mr.  Walton  will  control  both  a 
water  carrier  and  a  motor  carrier. 
Acquisition  of  control  of  a  carrier  by  a 
person  that  is  not  a  carrier  but  controls 
any  number  of  carriers  may  be  carried 
out  only  under  Commission  regulation  or 
under  an  exemption  from  regulation.  See 
49  U.S.C.  11343(a)(5)  and  11343(e}.  Mr. 
Walton  states  that  approval  of  the 
transaction  will  be  consistent  with  the 
national  transportation  policy  in  that  it 
will  promote  competitive  and  efficient 
transportation  services  to:  (a)  Meet  the 
needs  of  shippers  and  receivers;  and  (b) 
allow  a  variety  of  quality  and  price 
options.  Mr.  Walton  asserts  that  the 
transaction  is  of  limited  scope  because 
WSSC  holds  limited  authority  and  WTI 
is  a  new  carrier  proposing  to  transport 
only  a  few  specified  commodities  either 
under  contract  or  within  a  limited 
territory.  Finally,  Mr,  Walton  argues  that 
the  transaction  will  not  threaten 
shippers  with  an  abuse  of  market  power 
because  the  rates  and  services  of  the 
involved  carriers  are  so  radically 
different  as  to  be  noncompetitive.  He 
adds  that  WSSC  has  not  been  active  for 
the  past  12  months. 

A  copy  of  the  petition  may  be 
obtained  from  petitioners' 
representative,  or  it  may  be  inspected  at 
the  Washington,  DC,  offices  of  the 
Interstate  Commerce  Commission  during 
normal  business  hours. 

Decided:  September  3. 1987, 

By  the  Commission.  Chairman  Gradison, 
Vice  Chairman  Lamboley,  Commissioners 
Sterrett,  Andre,  and  Simmons.  Chairman 
Gradison  did  not  participate.  Commissioner 
Andre  was  absent  and  did  not  participate. 

Kathleen  M.  King, 

Acting  Secretary. 

[FR  Doc.  87-20925  Filed  9-10-87;  8:45  am] 
BILLING  CODE  703S-01-M 


I  Finance  Docket  No.  31 103) 


Federal  Register  /   Vol.  52.  No.  176  /  Friddv.  September  11,  1987  /  Notices 


34431 


Boston  and  Maine  Corp.  and  Delaware 
and  Hudson  Railway  Co.;  Lease  and 
Trackage  Rights  Exemption; 
Springfield  Terminal  Railway  Co.; 
Exemption 

Boston  and  Maine  Corporation  fBJiM), 
Delaware  and  Hud.son  Railway 
Company  (D&H).  and  Springfield 
Terminal  Railway  Company  (ST)  filed  a 
notice  of  exemption  for: 

(1)  B^tM's  lease  to  ST  of:  (a)  The 
Fieioht  Main  Line  between  milepost 
111.22.  at  South  Portland,  ME.  and 
milepost  36.45,  at  the  Massachusetts- 
New  Hampshire  state  line,  a  distance  of 
approximately  74.6  miles:  (b)  the  Freight 
Main  Line  between  milepost  19.85 
(Lowell  Junction.  MA)  and  milepost  17.5 
(Bleachery),  a  distance  of  approximately 

7.3  miles;  (c)  the  Freight  Main  Line 
between  milepost  13.45,  at  North 
Chelmsford,  MA,  and  milepost  2.23 
(Willows),  a  distance  of  approxima'elv 
11.2  miles:  (d)  the  Freight  Main  Line 
between  milepost  49.60,  at  Fitchburg, 
MA.  and  milepost  153.72.  at  .North 
Pownal.  VT,  a  distance  of 
approximately  104.1  miles:  (e)  the 
Tewksbury  Branch  between  milepost 
19.5.  at  Wamesit,  MA,  and  the  End  of 
Track,  a  distance  of  approximately  19 
miles;  (f)  the  Conway  Branch  between 
milepost  70.0.  at  Rollinsford,  NH,  and 
milepost  80.3,  at  Rochester,  .NH,  a 
distance  of  approximately  10.8  miles;  (g) 
the  Conic  and  Farmington  freight  track 
between  milepost  7.8  (Conic),  and 
milepost  17.25,  at  Farmington.  Nli,  a 
distance  of  approximately  9.4  miles;  (h) 
the  M&L  Branch  between  milepost  3.72, 
at  the  Massachusetts-New  Hampshire 
state  line,  and  milepost  T.tH).  at  the  End 
of  Track,  a  distance  of  approximately 
3.9  miles;  (i)  the  Connecticut  River  Main 
Line  betaeen  milepost  S-9.45  (Holyoke 
North),  and  milepost  S-35.89,  at 
Greenfield,  MA,  a  distance  of 
approximately  26.4  miles:  (j)  the 
Monadnock  Branch  between  a 
connection  with  the  Freight  .Main  Line  at 
milepost  59.90,  at  South  Ashburnham, 
MA,  and  milepost  60.60,  at  the  End  of 
Track,  a  distance  of  approximately  0.7 
miles;  (k)  the  East  Deerfield  Loop 
between  a  connection  with  the 
Connecticut  River  Main  Line  at  milepost 
0.00  (Deerfield  Junction),  and  milepost 

1.04  at  East  Deerfield.  MA,  a  distance  of 
approximately  1  mile;  (1)  the  Cardner- 
Heywood  track  between  a  connection 
with  the  Freight  Main  Line  at  milepost 
64.70,  at  Gardner,  .M.^,  and  the  End  of 
Track,  a  distance  of  approximately  1.2 
miles;  (m)  the  Dover  Sawyer  Freight 


Track  between  a  connection  with  the 
Freight  Main  Line  at  milepost  67  08.  at 
Dover.  .NH.  and  the  End  of  T.'-ack.  a 
distance  of  approximately  1.53  miles;  (n) 
the  Alfred  Road  to  Saco  Freight  Track  in 
Maine  between  a  connection  with  the 
Freight  Main  Line  at  milepost  98.01 
(Alfred  Roadi  and  the  End  of  Track,  a 
distance  of  approximately  2.45  miles; 
and  (o)  the  Cold  River  to  Bellows  Falls 
Freight  Track  between  a  connection 
with  the  Connecticut  River  Mam  Line  at 
milepost  83.99,  at  Bellows  Falls.  VT.  and 
Cold  River,  NH.  a  distance  of 
approximately  0.78  miles; 

(2)  B&M's  assignment  to  ST  of  the 
right  to  use  BSt.M's  freight  easement  over 
the  following  lines  of  the  Massachusetts 
Bay  Transportation  Authority:  (a)  the 
Freight  Main  Line  between  milepost 
36.45  at  the  Massachusetts-New 
Hampshire  state  line  and  milepost  24.76 
(Lowell  Junction),  a  distance  of 
approximately  16.5  miles;  (b)  the  Freight 
Main  Line  between  milepost  17.50 
(Bleachery)  and  milepost  13.45.  at  North 
Chelmsford,  MA,  a  distance  of 
approximately  3.8  miles;  (c)  the  Freight 
Main  Line  between  milepost  2.23 
(Willows)  and  milepost  49.60,  at 
Fitchburg.  MA,  a  distance  of 
approximately  15.7  miles;  (d)  the  M&L 
Branch  between  a  connection  with  the 
Freight  .Main  Line  at  milepost  0.00.  at 
Andover  Street  in  Lawrence.  MA,  and 
milepost  3.72,  at  the  Massachusetts-New 
Hampshire  state  line,  a  distance  of 
approximately  3.7  miles;  and  (e)  the 
Greenville  Branch  between  a  connection 
with  the  Freight  Main  Line  at  milepost 
36.05.  at  Ayer.  MA,  and  milepost  4630, 
at  the  End  of  Track,  a  distance  of 
approximately  10.3  miles:  and 

(3)  B&Ms  and  D&H's  grant  to  ST  of 
trackage  nghts  to  operate  over  their 
lines  between  North  Pownal,  VT,  and 
Crescent.  NY. 

B&M,  D&H,  and  ST  are  wholly-owned 
subsidiaries  of  Guilford  Transportation 
Industries.  Inc.  (GTl),  which  also  owns 
the  Maine  Central  Railroad  Company 
!MEC).  As  a  result  of  the  proposed 
transaction,  it  is  intended  that  ST  will 
provide  service  as  good  as.  or  better 
than,  service  now  provided. 

Since  B&M,  D&H.  and  ST  are 
members  of  the  same  corporate  family, 
the  lease  falls  within  the  class  of 
transactions  that  are  exempt  from  the 
prior  review  requirements  of  49  U.S.C. 
11343.  S<  e  49  CFR  1180.2(d)(3).  The 
carriers  anticipate  that  the  transaction 
will  not  result  in  adverse  changes  in 
service  IcNels,  significant  operatior.al 
changes,  or  a  change  in  competitive 
balance  with  carriers  operating  outside 
the  corporate  family. 


Any  employee  affected  by  the  lease 
transaction  would  normally  be  protected 
by  the  labor  conditions  set  forth  in 
Mendocino  Coast  Ry..  Inc. — Lease  and 
Operate.  354  I.C.C.  732  (1978),  and  360 
I.C.C.  653  (1980)  [Mendocino].  These 
conditions  satisfy  the  statutory 
requirements  of  49  U.S.C.  10505(g)(2)  for 
lease  transactions.  However,  in  a 
decision  in  Finance  Docket  No.  30965, 
Delaware  and  Hudson  Railway 
Company — Lease  and  Trackage  Rights 
Exemption— Springfield  Terminal 
Railway  Company  (not  printed),  served 
May  18, 1987,  the  Commission  set  for 
modified  procedure  a  series  of  notices 
filed  by  the  GTI  carriers  because  labor 
interests  raised  issues  related  to  the 
level  of  employee  protection  for  the 
transactions.  The  Commission  asked  the 
parties  to  that  proceeding  to  address 
several  issues  and  present  additional 
evidence,  including  similar  existing  and 
future  notices  and  transactions,  such  as 
this  one,  involving  the  GTl  carriers. 

Since  the  May  18, 1987  decision,  the 
Commission  has  published  in  the 
Federal  Register  three  related  notices  of 
exemption  (Finance  Docket  Nos.  31015, 
31023,  and  31086)  by  various  GTI 
carriers  and  indicated  that  the 
underlying  transactions  will  be 
considered  in  the  Finance  Docket  No. 
30965  proceeding.  The  Brotherhood  of 
Locomotive  Engineers  has  filed  a 
petition  asking  that  the  transaction  in 
Finance  Docket  No.  31103  be  governed 
by  the  Commission's  ruling  in  Finance 
Docket  No.  30965.  The  Commission  will 
issue  a  separate  decision  disposing  of 
that  request. 

If,  prior  to  the  Commission's 
determination  of  the  appropriate  level  of 
labor  protection  for  these  GTI 
transactions,  B&.M  and  D&H 
consummate  this  transaction  and 
provide  employees  with  Mendocino 
protection,  they  do  so  at  their  own  risk. 
Should  the  Commission  subsequently 
determine  that  a  higher  level  of 
protection  is  required.  B&.M  and  D&H 
will  be  required  to  provide  employees 
with  that  greater  protection 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  105051d)  may  be  filed  at 
any  time.  The  filing  of  petitions  to 
revoke  will  not  stay  the  transaction. 

Decided:  September  4. 1987 

By  the  Commission,  Jane  F.  Mackall. 
Director.  Office  of  Proceedings. 
N'oreta  R.  McGee. 
Secretary. 
[PR  Doc.  87-20926  Filed  9-10-87;  8;45  am] 
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1  Finance  Docket  No.  311011 

Exemption;  The  Colorado  &  Wyoming 
Railway  Co.;  Trackage  Rigtits;  The 
Atchison,  Topeka  and  Santa  Fe 
Railway  Co. 

1  ,fit  Atchison.  Topeka  and  Santa  Fe 
K,iilv\.iy  Company  (ATSF)  has  agreed  to 
gr.-iPA  overhead  trackage  rights  to  the 
Cjilorado  and  Wyoming  Railway 
C.impanv  between  ATSF  miiepost  635 
.  4^91.4  feet  at  Trinidad,  CO  and  ATSF 
n  ilrpost  638  4-  4185.4  feet  at  [ansen, 
CO  The  trackage  rights  will  be  effective 
c:;  August  31.  1987. 

.\s  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  will  be  protected 
pursuant  to  Norfolk  and  IVestern  Ry. 
C.i—Tracka<^e  Rii;hts—B.X.  354  I.C.C 
Wi.'i  119^8).  as  modified  in  Mendocino 
C'k:s;  Rv.,  Inc. — Lease  and  Operate,  360 

I  C  C.  653  (1980). 

This  notice  is  filed  under  49  CFR 
1 180  2(d|(7J.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
he  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  stay  the 
transaction. 

D.itcd:  September  3.  1987. 

By  the  Commission,  Jane  F.  Mackatl. 

I I  -(•(  Kir  Office  of  Proceedings. 
Noreta  R.  McGee. 
Secretary. 

ifK  Due  8'-2(W2  i  Filed  9-10-87;  8:45  am| 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

National  Cooperative  Research 
Notification;  Material  Handling 
Research  Center 

Notice  is  hereby  given  that,  pursuant 

to  section  6(a)  of  the  National 
C.cioperative  Research  Act  of  1984,  Pub. 
I.  No.  98-462  ("the  Act").  Material 
Handling  Research  Center  ( "MURC") 
li.is  filed  a  written  notification 
sim.ultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  to  MHRC,  and  (2)  the 
nature  and  objectives  of  MHRC.  The 
notification  was  filed  for  the  purpose  of 
invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act.  the  identities  of  the  parties  to 
MHRC  and  its  general  areas  of  planned 
activities  are  given  below. 

MHRC  is  a  non-profit  organization, 
the  members  of  which  are  the  following: 
Adolph  Coors  Company 


AT&T  Technologies 

Boeing  Commercial  Airplane  Company 

Burlington  Industries 

Burroughs  Corporation 

Caterpillar  Tractor  Company 

The  Coca-Cola  Company 

Data  General  Corporation 

Digital  Equipment  Corporation 

E.l.  duPont  deNemours  &  Co..  Inc. 

Eastman  Kodak  Company 

Eaton  Kenway 

Ford  Motor  Company 

General  Dynamics  Corporation 

General  Electric  Company 

General  Motors  Corporation 

Georgia  Tech  Research  Corporation 

Grumman  Aerospace  Corporation 

IBM  Corporation 

Intech  Systems 

The  Kroger  Go. 

Litton  Unit  Handling  Systems.  Inc. 

I  nckheed-Georgia  Company 

Logan/Figgie  International 

Lyon  Metal  Products,  Inc. 

Sears,  Roebuck  and  Company 

SI  Handling  Systems,  Inc. 

Stanley/Vidmar,  Inc. 

TRW,  Inc. 

Texas  Instruments.  Inc. 

The  Union  Metal  Manufacturing 

Company 
Unisys  Corporation 
3M  Company 

Westinghouse  Electric  Corporation 
Xerox  Corporation 

The  objectives  of  MHRC  are  (1)  to 
sponsor  research  which  is  focused  on 
theoretical  and  practical  developments 
in  material  handling,  concentrating  on 
areas  that  will  significantly  improve  the 
productivity,  reliability,  and  safety  of 
industrial  systems  and  processes;  (2)  to 
serve  as  a  focal  point  for  technology 
transfer  and  information  exchange  for 
the  material  handling  field;  and  (3)  to 
train  graduate  level  students  in  the  field 
of  material  handling. 
loseph  H.  Widmar, 

Director  of  Operations.  Antitrust  Division 
[FR  Doc.  87-20931  Filed  9-10-87;  8:45  amj 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Recordkeeping/Reporting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

Background:  The  Department  of 
Labor,  in  carrying  out  its  responsibilities 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35),  considers  comment 
on  the  reporting  and  recordkeeping 
requirements  that  will  affect  the  public. 


List  of  recordkeeping/reporting 
requirements  under  review:  As 
necessary,  the  Department  of  Labor  will 
publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  list  was  published.  The  list  will 
have  all  entires  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Office  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in.  Each  entry  may 
contain  the  following  information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping./reporting 
requirement 

The  title  of  the  recordkeeping/ 
reporting  requirement 

The  OMB  and  Agency  identification 
numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Who  will  be  required  to  or  asked  to 
report  or  keep  records. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements. 

The  number  of  forms  in  the  request  for 
approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 
Comments  and  questions:  Copies  of 
the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Paul  E.  Larson,  telephone  (202)  523-6331. 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Larson,  Office  of  Information 
Management,  U.S  Department  of  Labor, 
200  Constitution  Avenue,  NW..  Room  N- 
1301,  Washington.  DC  20210.  Comments 
should  be  also  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSllA/ 
PWBA/VETS).  Office  of  Management 
and  Budget.  Room  3208.  Washington,  DC 
20503  (Telephone  (202)  395-6880). 

Any  member  of  the  public  who  wants 
to  comment  a  recordkeeping/reporting 
requirement  which  has  been  submitted 
to  OMB  should  advise  Mr.  Larson  of  this 
intent  at  the  earliest  possible  date. 

New 

Bureau  of  Labor  Statistics 

Survey  of  displaced  workers 
CPSl 

Other — one-time  survey,  to  be 
conducted  as  a  special  supplement  to 
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the  Januan,'  1988  Current  Population 

Survey. 
Individuals  or  households 
Survey  universe  is  58.000  households; 

respondents  burden  is  estimated  at 

approximately  14,500  hours; 

supplement  will  utilize  available 

spare  on  regular  CPS  questionnaire. 

The  Current  Population  Survey  (CPS) 
i;^  the  monthly  household  survey  that 
provides  the  basic  data  on  the  labor 
force,  total  employment,  and 
unem.plcyment.  The  special  CPS 
supplement  on  displaced  workers, 
proposed  for  Januan,-  1988,  would 
provide  data  on  the  persons  who  lost 
jobs  over  the  1983-87  period  due  to  plant 
closing,  companies  going  out  of 
business,  or  layoffs  from  which  they 
were  not  recalled.  A  similar  survey  was 
conducted  in  January  1986  (1220-0092). 

Occupational  Safety  and  Health 
Administration 

Tremolite,  Actinolite  and  Anthophyllite 

Survey 
Nonrecurring 

Businesses  and  other  for-profit 
2627  respondents;  669  burden  hours;  0 

forms 

The  information  for  which  this  request 
has  been  submitted  is  required  for 
regulatory  impact  analysis  of  a  proposed 
revision  of  the  Asbestos  standard.  The 
information  will  be  requested  of 
businesses  who  use  trem.olite.  actinolite, 
or  anthophyllite  in  the  manufacture  of 
products.  Data  on  finances,  employee 
exposures,  process  and  exposure  uniting 
practices  will  be  sought. 

Revision 

Employment  and  Training 
Administration 

Business  Confidential  Data  Request 

1205-0197;  ETA  9014 

On  Occasion 

Businesses  or  other  for-profit;  Small 

businesses  or  organizations  1.125 

respondents;  6,975  burden  hours;  1 

form 

Statutory  requirements  under  the 
Trade  Act  of  1974  as  amended  require 
complete  and  accurate  business 
confidential  data  in  order  to  make 
determinations  as  to  whether  imports 
have  contributed  to  worker  separation. 
1  he  Secretary  of  Labor's  determinations 
decide  if  petitioning  v^orkers  are  eligible 
to  apply  for  worker  adjustment 
assistance. 

rxtension 

Bureau  of  Labor  Statistics 

Labor  Force  Questionnaire — CP-1 

Monthly 

L'ldividuals  and  households 

Survey  universe  is  57,000  households 


Respondent  burden  is  estimated  at 

approximately  79.180  hours 

The  labor  force  questionnaire  (CPS-1) 
contains  all  the  questions  used  to  obtain 
the  monthly  information  on  the  labor 
force  status  of  the  population.  The  most 
important  use  of  the  information  is  to 
determine  the  month-to-month  changes 
in  total  employment  and  in  the  jobless 
rate  and  to  see  how  these  affect  the 
various  components  of  the  population. 
Signed  at  Washington.  DC  this  8th  day 
of  September,  1987, 
Marizetta  L  Scott. 

Acting  Departmental  Clearance  Officer. 
jFR  Doc.  87-20972  Filed  9-10-87;  8:45  am] 

BILUNG  COD€  M 10-24 


Office  of  the  Assistant  Secretary  for 
Veterans'  Employment  and  Training 

Secretary  of  Labor's  Committee  on 
Veterans'  Employment;  Meeting 

The  Secretary  s  Comm.ittee  on 
Veterans'  Employment  was  established 
under  section  308.  Title  111,  Pub.  L.  97- 
306  "Veterans  Compensation,  Education 
and  Employment  Amendments  of  1982," 
to  bring  to  the  attention  of  the  Secretary, 
problems  and  issues  relating  to 
veterans'  employment. 

Notice  is  hereby  given  that  the 
Secretary  of  Labors  Committee  on 
Veterans'  Employment  will  meet  on 
Thursday.  October  8, 1987,  at  2:00  p.m.. 
in  the  Secretary's  Conference  Room,  S- 
2508,  FPB. 

The  topic  to  be  discussed  is  the  status 
of  veterans'  employment  in  the  year 
2000, 

The  public  is  invited. 

Signed  at  Washington,  DC,  this  8lh  day  of 
Soplember.  1987. 

Donald  E.  Shasteen, 

Assistant  Secretary  for  Veterans' 

Employment  and  Training. 

[FR  Doc.  87-20953  Filed  9-10-87;  8:45  am) 

BILLING  CODE  4!!'3-'9-M 


Employment  Standards 
Administration,  'Wage  and  Hcu.' 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

Ceneral  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 


fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therem. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931.  as 
amended  (46  Stat.  1494,  as  amended.  40 
U.S.C,  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  procedure 
thereon  prior  to  the  issuance  of  these 
determinations  as  prescribed  in  5  U.S.C. 
553  and  not  providing  for  delay  in  the 
effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5,  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
.Acts,"  shall  be  the  minimum  paid  by 
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ri)ntr;ictors  an(!  subcontractors  to 
Idborers  and  mechanics. 

Any  person,  orsanization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory-  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division.  Division  of 
Wage  Determinations,  200  Constitution 
Avenue  NW.,  Room  S-3504, 
Washington.  DC  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Govemm.ent  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume,  State,  and  page 
numberfs).  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 

Volume  I 
Pennsylvania: 

P.^eV-l  (Jan.  2.  1987) pp.  844-^46. 

West  Virginia: 

WV87-3  (Jan.  2,  1987J p.  1212. 

Volume  II 
Michigan: 

MI87-7  (Jan.  2,  1987) p.  487. 

Volume  III 
Oregon: 

OR87-1  (Jan.  2.  1987] p.  283. 

Utah; 

l'TB7-l  (Jan.  2,  1987) pp.  309-314. 

IT87-3  (Jan.  2,  1987) pp.  321-328. 

VNashington: 

W.A87-1  [Jan.  2,  1987) p.  339. 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  Related 
Acts,  including  those  noted  above,  may 
be  found  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"Gener.=tl  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts".  This  publication  is  available  at 
each  of  the  50  Regional  Government 
Depository  Libraries  and  many  of  the 
1,40()  Government  Depository  Libraries 
across  the  Country.  Subscriptions  may 
be  purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Washington,  DC  2G402,  (202)  783- 
3238. 

When  ordering  subscnption[s),  be 
sure  to  specify  the  State(sJ  of  interest, 
since  subscriptions  may  be  ordered  for 


any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year. 
regular  weekly  updates  will  be 
distributed  to  s  .bscribers. 

Signed  at  Washington.  DC  on  this  4th  day 
of  September  1967. 
Alan  L.  Mo8S, 

Director.  Division  of  Wage  Determinations. 
[FR  Doc.  87-20B65  Filed  9-10-87;  8:45  amj 
BIU.ING  coot  4510-27-M 


Employment  and  Training 
Administration 

[TA-W-19,369,  etal.l 

Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance;  Ctiamplin 
Petroleum  Co.  et  al. 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  the  Department  of 
Labor  issued  a  Certification  of  Eligibility 
to  Apply  for  Worker  Adjustment 
Assistance  on  May  13, 1987  applicable 
to  all  workers  of  Champlin  Petroleum 
Company's  Exploration  and  Production 
Units  in  Denver,  Colorado,  Coalville. 
Utah,  and  Rock  Springs,  Wyoming  and 
the  headquarters  in  Fort  Worth,  Texas. 
The  certification  was  published  in  the 
Federal  Register  on  May  27. 1987  (52  FR 
19784). 

The  company  furnished  new 
information  to  the  Department  which 
showed  an  additional  location  where 
worker  separations  occurred  in  1986 
which  was  inadvertently  omitted  from 
data  previously  furnished.  The 
additional  location  is  Coalville,  Utah. 
All  of  the  company  data  on  production 
and  sales  previously  provided  included 
that  produced  in  Utah.  The  notice  is 
amended  to  include  the  Coalville,  Utah 
location  of  Oiamplin  Petroleum 
Company. 

The  intent  of  this  amended 
certification  is  to  cover  all  workers  of 
Champlin  Petroleum  Company  in 
Coalville,  Utah  under  the  certification 
previously  issued  to  workers  of 
Champlin  Petroleum  Company  under 
petition  TA-W-19,428.  The  amended 
notice  applicable  to  TA-W-19,428.  TA- 
W-19.369  and  TA-W-19,426  is  hereby 
issued  as  follows: 

All  workers  of  Champlin  Petroleum 
Company's  {Production  Units  in  Denver. 
Colorado;  Rook  Springs,  Wyoming  and 
Coalville.  Utah  and  the  headquarters  facility 
in  Fort  Worth,  Texas  who  became  totally  or 
partially  sepafated  from  employment  on  or 


after  March  2.  1986  are  eligible  to  appl>  far 
adjustment  assistance  under  Section  223  of 
the  Trade  .Act  of  1974. 

Signed  at  Washington.  DC.  this  3rd  day  of 
September  1987 
Stephen  A.  Wandner, 
Deputy  Director.  Office  of  Legislation  and 
Actuarial  Seniles.  L'lS. 
|FR  Doc.  87-20944  Filed  9-10-67,  845  amJ 
BILLIKtG  CODE  48  :0-3C-M 


(TA-W- 19,9631        I 

Termination  of  Investigation;  Rohm  & 
Haas  Co.,  Redwood  City,  CA 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  in  reponse  to  a  worker  petition 
which  was  filed  on  July  27,  1987  on 
behalf  of  workers  at  Rohm  and  Haas 
Company,  Redwood  City.  California. 

An  active  certification  covering  the 
petitioning  group  of  workers  remains  in 
effect  (TA-W-19.901).  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose;  and  the  investigation 
has  been  terminated. 

Signed  at  Washington.  DC.  this  31st  day  of 
August  1987. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  .Adjustment 
Assistance. 
[FR  Doc.  87-20945  Filed  9-10-87;  8:45  am) 

BILUNG  CODE  4510-30-M 


Mine  Safety  and  Health  Administration 
1  Docket  No.  M-87-194-CJ 

Petition  for  Modification  of  Application 
of  Mandatory  Safety  Standard; 
Clinchfield  Coal  Co. 

Clinchfield  Coal  Company,  P.O.  Box  7, 
Dante.  Virginia  24237  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.1710  (cabs  and  canopies)  to  its  Open 
Fork  Mine  (!.D.  No.  44-00267)  located  in 
Dickenson  County,  Virginia.  The  petition 
is  filed  under  section  101(c)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977. 

A  summary  of  Cie  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  cabs  or  canopies  be 
installed  on  the  mine's  electric  face 
equipment. 

2.  The  mine  is  in  the  Upper  Banner 
coalbed  with  undulations  in  the  height 
of  the  coal  seam,  ranging  from  24  to  60 
inches  in  thickness  accompanied  with 
very  uneven  haulage  roadways. 

3.  Petitioner  states  that  the  use  of  a 
cab  or  canopy  on  the  mine's  electric  face 
equipment  would  result  in  a  dimunition 
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of  siifcty  to  the  miners  affected  because 
the  cabs  or  canopies  would  cause  roof 
supports  to  be  dislodged,  decrease  the 
equipment  operator's  visibility,  and 
create  discomfort  to  the  operator. 
4.  For  these  reasons,  petitioner 
requests  a  modification  of  standard. 

Requests  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  62.  4015  Wilson 
Boulevard,  Arlington,  Virginia  211203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
October  13. 1987.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Patricia  W.  Silvey, 

Acting  Associate  Assistant  Secretary  for 
Mine  Safety  and  Health. 
Date;  September  3, 1987. 

\VR  Doc.  87-20946  Filed  9-10-87;  8:45  am] 

BIU.INQ  CODE  4S10-4»-M 

(Docket  No.  M-87-113-C1 

Petition  for  Modification  of  Application 
of  Mandatory  Safety  Standard 
(Amendment);  Gateway  Coai  Co. 

Gateway  Coal  Company,  Box  107, 
R.D.  2,  Prosperity.  Pennsylvania  15329 
has  filed  an  amendment  to  a  petition  for 
modification.  On  April  27, 1987, 
Gateway  Coal  Company  submitted  a 
petition  to  modify  the  application  of  30 
ere  75.1303  (permissible  explosives, 
detonators,  blasting  devices  and 
shotfiring  units;  stemmmg  boreholes)  to 
its  Gateway  Mine  (I.D.  No.  36-00906) 
located  in  Greene  County.  Pennsvlvania. 
On  June  5, 1987,  MSHA  published  notice 
of  this  petition  in  the  Federal  Register 
{.=-2  re  21389),  allowing  interested 
parties  30  days  to  submit  comments.  On 
July  15, 1987,  petitioner  submitted  a 
request  to  amend  the  originally 
submitted  petition  for  modification  to 
change  the  proposed  alternate  method 
of  compliance.  Paragraph  3  is  hereby 
ami  nded  to  read: 

3  As  an  alternate  method,  petitioner 
proposes  to  store  certain  explosives  in 
excess  of  forty-eight  hours  as  specified 
below.  In  support  of  this  request, 
petitioner  states  that — 

(a)  Portable  magazines  will  be  used  to 
store  explosi\  es  on  a  section  or  in  other 
designated  areas: 

(b)  Only  gelatinous-type  class  A 
permissible  explosives  will  be  stored 
underground  in  excess  of  forty-eight 
hours.  No  explosives  will  be  stored 
underground  for  more  than  six  months. 
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The  explosives  will  be  stored  in  the 
orisinal  container  supplied  from  the 
manufacturer  with  the  inner  plastic 
wrapper  kept  closed; 

(c)  No  more  than  400  pounds  of 
explosives  will  be  kept  in  the  portable 
section  magazines.  Explosives  allowed 
to  remain  in  the  underground  magazines 
for  periods  in  excess  of  the  time 
specified  in  paragraph  (b)  above  will  be 
deemed  nonpermissible  and  removed 
from  the  mine  promptly. 

(J)  Each  box  of  explosives  and 
detonators  will  be  legibly  marked  with 
an  indelible  marker,  with  3-inch  high 
letters  indicating  the  date  the  explosives 
or  detonators  were  taken  underground 
and  stored;  and 

(e)  The  area  around  the  portable 
section  magazines  will  be  examined 
daily  by  a  certified  person,  and  the  area 
inside  the  magazines,  including  the 
exterior  surfaces  of  the  shipping 
containers,  will  be  examined  weekly. 
The  records  of  the  examinations  will  be 
maintained  at  the  magazines. 

Request  for  Com^nents 

Persons  interested  in  this  amendment 
to  the  petition  for  modification  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  -iOlS  Wilson 
Boulevard,  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
October  13, 1987.  Copies  of  the 
amendment  and  the  original  petition  are 
available  for  inspection  at  that  address. 
Patricia  W.  SUvey, 

Acting  Associate  Assistant  Secretary  for 
Mine  Safety  and  Health. 

Date:  September  3, 1987. 
I'T^  Doc  87-20947  Filed  9-10-«7:  8:45  am] 

BILUNG  CODE  4S1&-43-M 


[Docket  No.  M-87-177-C] 

Petition  for  Modification  of  Application 
of  Mandatory  Safety  Standard;  K.  and 
H.  Coal  Co. 

K.  and  H.  Coal  Company.  Route  25, 
Spring  Glen,  Pennsylvania  17978  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.1400  (hoisting  equipment; 
general)  to  its  .No.  1  Slope  (I.D.  No.  3&- 
07558)  located  in  Northumberland 
County.  Pennsylvania.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

1.  The  petition  concerns  the 
requirement  that  cages,  platforms  or 
other  devices  which  a.^e  used  to 
transport  persons  in  shafts  and  slopes 
be  equipped  with  safety  catches  or  other 


approved  devices  that  act  quickly  and 
effectively  in  an  emergency. 

2.  Petitioner  states  that  no  such  safety 
catch  or  device  is  available  for  the 
steeply  pitching  and  undulating  slopes 
with  numerous  cur\es  and  knuckles 
present  in  the  main  haulage  slopes  of 
this  anthracite  mine. 

3.  Petitioner  further  believes  that  if 
"makeshift"  safety  devices  were 
installed  they  would  be  activated  on 
knuckles  and  cun  es  when  no 
emergency  existed  and  cause  a  tumbling 
effect  on  the  conveyance. 

4.  As  an  alternate  method,  petitioner 
proposes  to  operate  the  man  cage  or 
steel  gunboat  with  secondary^  safety 
connections  securely  fastened  around 
the  gunboat  and  to  the  hoisting  rope, 
above  the  main  connecting  device.  The 
hoisting  ropes  would  have  a  factor  of 
safety  m  excess  of  the  design  factor  as 
determined  by  the  formula  specified  in 
the  American  National  Standard  for 
Wire  Rope  for  Mines. 

5.  Petitioner  slates  that  the  proposed 
alternate  m.ethod  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  m  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627,  4015  Wilson 
Boulevard,  Arimgton.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
October  13, 1987.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Patricia  W.  Silvey, 

Acting  Associate  Assistant  Secretory  for 
Aline  Safety  and  Health. 

Date;  September  3, 1987. 

[F"R  Doc.  8"-20948  Filed  9-10-87;  8:45  am] 

BILUNQ  COOC  4S10-43-M 


(Docket  No.  l«l-87-154-Cl 

Petition  for  Modification  of  Application 
of  Mandatory  Safety  Standard;  Kelly 
Mining  Co. 

Kelly  Mining  Company.  P.O.  Box  310, 
Minersville,  Pennsylvania  17954  has 
filed  a  petition  to  modify  the  application 
of  30  ere  75.301  (air  quality,  quantity, 
and  velocity)  to  its  Kelly  Mining  No.  1 
Mine  (I.D.  No.  36-07790)  located  in 
Schuylkill  County.  Pennsylvania.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 
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A  summary  of  the  ppt!t:oner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  the  minimum  quantity 
of  air  reaching  the  last  open  crosscut  in 
any  pair  or  set  of  developing  entries  and 
the  last  open  crosscut  in  any  pair  or  set 
of  rooms  be  9,000  cubic  feet  a  minute, 
and  the  minimum  quantity  of  air 
reachin)^  the  intake  end  of  a  pillar  line 
be  9.000  cubic  feet  a  minute.  The 
m:nirr.um  quantity  of  air  in  any  coal 
mine  reaching  each  working  face  shall 
be  3,000  cubic  feet  a  minute. 

2.  Air  sample  analysis  history  reveals 
that  harmful  quantities  of  m.ethane  are 
nonexistent  in  the  mine.  Ignition, 
explosion,  and  mine  fire  history  are 
nonexistent  for  the  mine.  There  is  no 
history  of  harmful  quantities  of  carbon 
monoxide  and  other  noxious  or 
poisonous  gases. 

3.  Mine  dust  sampling  programs  have 
revealed  extremely  low  concentrations 
of  respirable  dust. 

'  4.  Extremely  high  velocities  In  small 
^-oss  sectional  areas  of  airways  and 
Aanways  required  in  friable  Anthracite 
veins  for  control  purposes,  particularly 
in  steeply  pitching  mines,  present  a  very 
dangerous  flying  object  hazard  to  the 
miners  and  cause  extremely 
uncomfortable  damp  and  cold 
conditions  in  the  mine. 

5.  As  an  alternate  method,  petitioner 
proposes  that: 

a.  The  minimum  quantity  of  air 
reaching  each  working  face  be  1,500 
cubic  feet  per  minute; 

b.  The  minimum  quantity  of  air 
reaching  the  last  open  crosscut  in  any 
pair  or  set  of  developing  entries  be  5,000 
cubic  feet  per  minute;  and 

c.  The  minimum  quantity  of  air 
reaching  the  intake  end  of  a  pillar  line 
be  5.000  cubic  feel  per  minute,  and/or 
whatever  additional  quantity  of  air  that 
may  be  required  in  any  of  these  areas  to 
maintain  a  safe  and  healthful  mine 
atmosphere. 

6,  Petitioner  states  that  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comm.ents  must  be  filed  with  the  Office 
cf  Standards,  Regulations  and 
\'. -.nances.  Mine  Safety  and  Health 
.•Xdrr.inistration.  Room.  627.  4015  Wilson 
Bu'jlevard.  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
October  13, 1987.  Copies  of  the  petition 


are  available  for  inspection  at  that 
address. 

Patricia  W.  Silvey, 

Acting  Associate  Assistant  Secretary  for 

Mine  Safety  and  Health. 

Dated:  September  2. 1987. 

[FR  Doc.  87-20949  Filed  &-10-87;  8:45  am] 

BILLING  CODE  451»-4J-iyi 


IDocketNo.  M-e7-195-Cl 

Petition  tor  Modification  of  Application 
of  Mandatory  Safety  Standard; 
Cakwood  Mining  Co. 

Oakwood  Mining  Company,  109  Broad 
Bottom  Road,  Pikeville,  Kentucky  41501 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.503 
(permissible  electric  face  equipment; 
maintenance)  to  its  No.  2  Mine  (l.D.  No. 
15-14344)  located  in  Pike  County, 
Kentucky.  The  petition  is  filed  under 
section  ioi(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows; 

1.  The  petition  concerns  the  use  of  a 
locked  padlod<  to  secure  battery  plugs 
to  machine-mounted  battery  receptacles 
on  permissible,  mobile  battery-powered 
machines, 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  metal  locking  devices, 
each  consisting  of  a  fabricated  metal 
bracket  and  a  metal  locking  screw  in 
lieu  of  padlocks.  These  locking  devices 
will  be  designed,  installed  and  used  to 
prevent  the  threaded  rings  that  secure 
the  battery  plugs  to  the  battery 
receptacles  from  unintentionally 
loosening  and  will  be  attached  to 
prevent  accidental  loss.  In  addition,  the 
locking  screws  will  be  securely  attached 
to  the  brackets  to  prevent  accidental 
loss  of  the  screws. 

3.  Petitioner  states  that  the  spring- 
loaded  metal  locking  devices  wil  be 
easier  to  maintain  than  padlocks 
because  there  are  no  keys  to  be  lost  and 
dirt  cannot  get  into  the  workings  as  with 
a  padlock. 

4.  Operators  of  permissible,  mobile, 
battery-powered  machines  affected  by 
this  modification  will  be  trained  in  the 
proper  use  of  the  locking  device,  the 
hazards  of  breaking  battery-plug 
connections  nnder  load,  and  the  hazards 
of  breaking  battery-plug  connections  in 
areas  of  the  mine  where  electric 
equipment  is  required  to  be  permissible. 

5.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 


of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
October  13, 1987.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address.  1 

Patricia  W.  Silvey,     | 

Acting  Associate  Assistant  Secretary  for 

Mine  Safety  and  Health. 

Dated;  September  3, 1987. 

[FR  Doc.  87-20950  Filed  9-10-87;  8:45  am] 

BILLING  CODE  45ia-43-U 


[Docket  No.  M-87-197-C] 

Petition  for  Modification  of  Application 
of  Mandatory  Safety  Standard;  W.  W.  4 
B.  Coal  Co. 

W.  W.  &  B.  Coal  Company.  R.  D.  =1, 
Box  1183,  Pottsville,  Pennsylvania  17901 
has  filed  a  petition  to  m.odify  the 
application  of  30  CFR  75.1400  (hoisting 
equipment;  general)  to  its  No.  3  Slope 
(l.D.  No.  35-02028)  located  in  Schuylkill 
County,  Pennsylvania.  The  petition  is 
filed  under  section  lOlic)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  cages,  platforms  or 
other  devices  which  are  used  to 
transport  persons  in  shafts  and  slopes 
be  equipped  with  safety  Catches  or  other 
approved  devices  that  act  quickly  and 
effectively  in  an  emergency. 

2.  Petitioner  states  that  no  such  safety 
catch  or  device  is  available  for  the 
steeply  pitching  and  undulating  slopes 
with  numerous  curves  and  knuckles 
present  in  the  main  haulage  slopes  of 
this  anthracite  mine. 

3.  Petitioner  further  believes  that  if 
"makeshift"  safety  devices  were 
installed  they  would  be  activated  on 
knuckles  and  curves  when  no 
emergency  existed  and  cause  a  tumbling 
effect  on  the  conveyance. 

4.  As  an  alternate  method,  petitioner 
proposes  to  operate  the  man  cage  or 
steel  gunboat  with  secondary  safety 
connections  securely  fastened  around 
the  gunboat  and  to  the  hoisting  rope, 
above  the  m.ain  connecting  device.  The 
hoisting  ropes  would  have  a  factor  of 
safety  in  excess  of  the  design  factor  as 
determined  by  the  formula  specified  in 
the  American  National  Standard  for 
Wire  Rope  for  Mines. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 
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Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  most  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard.  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
October  13. 1987.  Copies  of  the  petition 
are  available  for  inspection  at  the 
address. 

Patricia  W.  Silvey, 

Acting  Associate  Assistance  Scretary  for 
Mine  Safety  and  Health. 

Date:  September  3,  1987. 
|FR  Doc  87-:;0951  Filed  9-10-87;  8:45  am] 
BILLtNG  CODE  4510-43-M 


(Docket  No.  M-87-9-M1 

Petition  for  Modification  of  Application 
of  Mandatory  Safety  Standard;  Ziegler 
Chemical  &  Mineral  Corp. 

Ziegler  Chemical  &  Mineral 
Corporation,  ItX)  Jericho  Quadrangle. 
Jericho,  New  York  11753  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  57.4760  (shaft  mines)  to  its  Bonanza 
No.  11  &  12  Mine  (I.D.  No.  42-01716),  its 
Independent  No.  4  &  5  Mine  fl.D.  No.  42- 
01743),  its  Bonanza  No.  3  Mine  (I.D.  No. 
42-01446),  its  Little  Emma  No.  7  Mine 
(I.D.  No.  42-01712),  and  its  Cottonwood 
No.  1  Mine  (I.D.  No.  42-01770),  all 
located  in  Uintah  County,  Utah.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  shaft  mines  be 
provided  with  either  control  doors, 
reversal  of  mechanical  ventilation,  or 
effective  evacuation  procedures  to 
control  the  spread  of  fire,  smoke,  and 
toxic  gases  in  the  event  of  a  fire 
underground. 

2.  The  method  of  mining  used  for 
gilsonite  mines  is  stull  stope.  It  is  a 
method  where  the  entire  vein  is 
removed,  and  the  hanging  wall  is 
supported  by  randomly  placed  timbers. 
This  mining  method  requires  the  sinking 
of  shafts,  which  vary  m  depth,  and  may 
go  as  deep  as  1.000  feet.  Ziegler's 
involvement  covers  an  area  of 
approximately  3  miles,  and  has 
approximately  50  shafts  over  that 
distance.  Four  of  the  shafts  are  presently 
being  mined.  The  ore  is  mined  with 
pneumatic  chipping  hammers  on  a  face, 
having  a  40-45  degree  slope.  The  ore 


rolls  down  the  slope,  where  it  is 
pneumatically  conveyed  to  the  surface. 

3.  Petitioner  states  that  the  mining 
operation  is  not  amenable  to  the  use  of 
fire  doors.  The  open  stope  does  not 
provide  a  facility  for  the  use  of  a  fire 
door. 

4.  Petitioner  further  maintains  that  the 
mining  method  used  does  not  provide  a 
physical  means  to  comply  with  the 
standard  since  only  pneumatic 
equipment  is  used;  no  electical,  diesel  or 
gasoline  powered  equipment  is  used  on 
the  face,  and  no  explosives  are 
detonated  while  persons  are 
underground.  Therefore,  safety  is 
achieved  equal  to  that  provided  by  the 
standard. 

5.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
October  13, 1987.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Patricia  W.  Silvey, 

A  cting  Associate  assistant  Secretary  for  Mine 
Safety  and  Health. 

Date:  September  3. 1987. 

[PR  Doc.  87-20952  Filed  9-10-67:  8:45  am] 

BIUJNG  CODE  4S10-43-M 


Occupational  Safety  and  Health 
Administration 

Nevada  State  Standards;  Approval 
1.  Background 

Part  1953  of  Title  29,  Code  of  Federal 
Regulations,  prescribes  procedures 
under  section  18  of  the  Occupational 
Safety  and  Health  Act  of  1970 
(hereinafter  called  the  Act)  by  which  the 
Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  Regional 
Administrator),  under  a  delegation  of 
authority  from  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  Part  1902. 
On  January  4.  1974.  notice  was 
published  in  the  Federal  Register  (39  FR 
1008)  of  the  approval  of  the  Nevada  plan 


and  the  adoption  of  Subpart  W  to  Part 
1952  of  Title  29  containing  the  decision. 
The  Nevada  plan  provides  for  the 
adoption  of  Federal  standards  as  State 
standards  by  reference. 

By  letter  dated  February  10, 1987.  from 
Nancy  C.  Barnhart  to  Raymond  ].  Owen 
and  incorporated  as  part  of  the  plan,  the 
State  submitted  Slate  standard  revisions 
identical  to  29  CFR  1910.145.  Accident 
Prevention  Tags  (September  19,  1986,  51 
FR  33251);  29  CFR  Parts  1910  and  1915. 
Recordkeeping  Requirements  for  Tests. 
Inspections,  and  Maintenance  Checks 
(September  29.  1986.  51  FR  34553).  29 
CFR  1910.1047.  Ethylene  Oxide  Ijuly  10, 
1986.  51  FR  25053).  and  29  CFR 
1910.1200.  Hazard  Communications: 
Definition  of  Trade  Secrets  and 
Disclosure  of  Trade  Secrets  to 
Employees.  Designated  Representatives 
and  Nurses  (September  30.  1986.  51  FR 
34590).  These  standards  a.-e  contained  in 
the  Division  of  Occupational  Safety  and 
Health  Standards  for  General  Industry. 
The  subject  standards.  29  CFR  1910.145, 
Accident  Prevention  Tags  (September 
19.  1986,  51  FR  332511;  29  CFR  Parts  1910 
and  1915.  Recordkeeping  Requirements 
for  Tests,  Inspections,  and  Maintenance 
Checks  (September  29,  1986,  51  FR 
34553).  29  CFR  1910,104-  Ethylene 
Oxide  (July  10,  1986,  51  FR  25053),  and 
29  CFR  1910  12tX).  Hazard 
Communications:  Definition  of  Trade 
Secrets  and  Disclosure  of  Trade  Secrets 
to  Employees.  Designated 
Representatives  and  .Nurses  (September 
30.  1986.  51  FR  34590)  These  standards 
are  contained  in  the  Division  of 
Occupational  Safety  and  Health 
Standards  for  General  Industry,  The 
subject  standards,  29  CFR  1910,145. 
Accident  Prp\  ention  Tags  (September 
19.  1986.  51  fTl  33251);  29  CFR  Parts  1910 
and  1915,  Recordkeeping  Requirements 
for  Tests.  Inspections,  and  Maintenance 
Checks  (September  29, 1936,  51  FR 
345,53),  29  CFR  1910.1047,  Ethylene 
Oxide  (July  10.  1986.  51  FR  25053).  and 
29  CFR  1910.1200,  Hazard 
Communicaitons;  Definition  of  Trade 
Secrets  and  Disclosure  of  Trade  Secrets 
to  Emplovees,  Designated 
Representatives  and  Nurses  (September 
30, 1986.  51  FR  34590)  were  adopted  by 
reference  on  September  19,  19B6. 
September  29,  1986,  July  10, 1986,  and 
September  30,  1986  pursuant  to  Nevada 
State  law,  section  618,295. 

2.  Decision 

Having  reviewed  the  State  submission 
in  com.panson  with  Federal  Standards,  it 
has  been  determined  that  the  standards 
are  identical  to  the  Federal  standards 
and  accordingly  are  approved. 


34438 


3.  Location  of  Supplement  for  Inspection 
and  Copying 

A  copy  of  the  standards  supplement, 
along  with  the  approved  plan,  may  be 
inspected  and  copied  during  normal 
business  hours  at  the  following 
locations:  Office  of  the  Regional 
Administrator.  Occupational  Safety  and 
Health  Administration.  450  Golden  Gate 
Avenue,  Room  11349.  San  Francisco. 
California  94102:  and  Director:  Division 
of  Occupational  Safety  and  Health,  1370 
South  Curry  Street,  Carson  City,  Nevada 
89710:  and  Directorate  of  Federal/State 
Operations,  Room  N3700.  200 
Constitution  Avenue.  \\V..  Washington, 
DC  20210. 

4.  Public  Participation 

Under  29  CP'R  1953.2(c).  the  Assistant 
Secretary  may  prescribe  alternative 
procedures  to  expedite  the  review 
process  or  for  other  good  cause  which 
may  be  consistent  with  applicable  laws. 
The  Assistant  Secretary  finds  that  good 
cause  exists  for  not  publishing  the 
supplement  to  the  Nevada  State  plan  as 
a  proposed  change  and  making  the 
Regional  Administrator's  approval 
effective  upon  publication  for  the 
following  reasons: 

1.  The  standards  are  identical  to  the 
Federal  Standards  which  were 
promulgated  in  accordance  with  Federal 
law  including  meeting  requirements  for 
public  participation. 

2.  The  standards  were  adopted  in 
accordance  with  procedural 
requirements  of  State  law  and  farther 
participation  would  be  unnecessary. 

This  decision  is  effective  September  11. 

1987. 

(Sec.  T8.  Pub  L.  91-596.  84  Stat.  1608  [29 
U.S.C.  667)) 

Signed  at  San  Francisco.  California,  this 

lOlh  day  of  June.  1987. 

lames  W.  Lake. 

Acting  Regional  Administrator. 

[VR  Doc.  87-20700  Filed  9-10-87:  8:45  am] 

BILLING  CODE  4S10-26-M 


LEGAL  SERVICES  CORPORATION 

Notice  and  Request  for  Comments  on 
a  Grant  Award;  Bar  Association  of  San 
Francisco  Volunteer  Legal  Services 
Program 

AGENCY:  Legal  Services  Corporation. 

action:  The  Legal  Services  Corporation 
(LSC)  announces  that  it  is  considering 
awarding  a  special  one-time  grant  of 
S33.316  in  1987  to  the  Bar  Association  of 
San  Francisco  to  provide  legal  services 
to  the  indigents  in  the  San  Francisco, 
California,  metropolitan  area  through 


the  pro  bono  services  of  individual 
practitioners. 

date:  All  comments  and 
recommendations  must  be  received  by 
the  Office  of  Field  Services  on  or  before 
October  13.  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 
Legal  Services  Corporation,  Office  of 
Field  Services.  Victoria  O'Brien,  Acting 
Assistant  to  the  Director,  400  Virginia 
Avenue,  SW.,  Washington,  DC  20024- 
2751,  (202)  863-1837. 

SUPPLEMENTARY  INFORMATION:  The  Bar 
Association  of  San  Francisco  Volunteer 
Legal  Services  Program  has  designed  an 
Enhanced  Access  Project  to  provide 
legal  services  to  indigent  persons  who 
are  least  able  to  access  a  typical  legal 
services  program  site  or  pro  bono 
attorney  office.  The  Enhanced  Access 
Project  offers  a  systematic  way  to 
address  the  special  physical  access 
problems  of  three  indigent  client  groups, 
including:  (1)  Local  Spanish-speaking 
clients  whose  language  and/or  cultural 
barriers  prevent  them  from  applying  for 
legal  assistance:  (2)  home-bound  senior 
citizens  and  handicapped  clients,  and 
those  who  are  terminally  ill;  and  (3) 
clients  with  civil  legal  problems  who  are 
incarcerated  in  county  jails.  This  project 
relies  exclusively  on  panels  of  pro  bono 
attorneys  to  deliver  them  legal  services. 

Interested  persons  are  invited  to 
submit  written  comments  and/or 
recommendations  concerning  this  grant 
action  to  Victoria  O'Brien. 

Dated;  September  8. 1987. 
Mary  C.  Higgins, 

Acting  Director  Office  of  Field  Services. 
(FR  Doc.  87-20942  Filed  9-10-87;  8:45  am] 

BILLING  CODE  6820-35-M 


LIBRARY  OF  CONGRESS 

American  FolKlife  Center  Board  of 
Trustees;  Meeting 

AGENCv:  Library  of  Congress. 
ACTION:  Notice  of  Meeting. 

summary:  This  notice  announces  a 

meeting  of  the  Board  of  Trustees  of  the 

American  Folklife  Center.  This  notice 

also  describes  the  functions  of  the 

Center.  Notice  of  this  meeting  is 

required  in  accordance  with  Pub.  L.  94- 

463. 

DATE:  September  26, 1987,  9:00  a.m.  to 

3:30  p.m. 

ADDRESS:  Conference  Room,  Second 

Floor,  Lowell  National  Historic  Park 

Market  Mills  Visitors  Center.  Lowell, 

M.^  01852. 

FOR  FURTHER  INFORMATION  CONTACT: 

Raymond  L.  Dockstader,  Deputy 


Director.  American  Folklife  Center, 
Washington.  DC  20540, 

SUPPt-EMENTAL  INFORMATION:  The 

meeting  will  be  open  to  the  public.  It  is 
suggested  that  persons  planning  to 
attend  this  meeting  as  obser\ers  contact 
Raymond  Dockstader.  (202)  287-6590. 

The  American  Folklife  Center  was 
created  by  the  U.S.  Congress  with 
passage  of  Pub.  L.  94-201,  the  American 
Folklife  Preservation  Act.  in  1976.  The 
Center  is  directed  to  "preserve  and 
present  American  folklife"  through 
programs  of  research,  documentation, 
archival  preservation,  live  presentation, 
exhibition,  publications,  dissemination, 
training,  and  other  activities  involving 
the  many  folk  cultural  traditions  of  the 
United  States.  The  Center  is  under  the 
general  guidance  of  a  Board  of  Trustees 
composed  of  members  from  Federal 
agencies  and  private  life  widely 
recognized  for  their  interest  in  American 
folk  traditions  and  arts. 

The  Center  is  structured  with  a  small 
core  group  of  versatile  professionals 
who  both  carry  out  programs  themselves 
and  oversee  projects  done  by  contract 
by  others.  In  the  brief  period  of  the 
Center's  operation  it  has  energetically 
carried  out  its  mandate  with  programs 
that  provide  coordination,  assistant,  and 
model  projects  for  the  field  of  American 
folklife. 

Dated:  September  1. 1987. 
Glen  A.  Zimmerman, 
Associate  Librarian  for  Management. 
[FR  Doc.  87-20916  Filed  9-10-87;  8:45  am] 
BILLING  CODE  t4ta-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Visual  Arts  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Visual  Arts 
Advisory  Panel  (Advancement/ 
Challenge  lii  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
September  28, 1987.  from  9:00-6:00  p.m. 
and  on  September  29. 1987.  from  9:00 
a.m.-5:00  p.m.  in  room  730  of  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue,  NW.,  Washington.  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
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determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13,  1980.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)  (4)  and  (6)  and  (9)(B)  of 
section  552b  of  Title  5.  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts,  Washington, 
nC  20506,  or  call  (202)  682-5433. 

Yvonne  M.  Sabine, 

Acting  Director.  Council  and  Panel 
Operations.  National  Endowment  for  the  Arts. 
September  4,  1987. 
|FR  Doc.  87-20989  Filed  9-10-87;  8:45  am] 

BILLING  CODE  7537-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Permit  issued  Under  the  Antarctic 
Conservation  Act  of  1978;  Arthur  L. 
DeVries  et  al. 

AGENCY:  N'diional  Science  Foundation. 
ACTION:  .Notice  of  permit  issued  under 
the  Antarctic  Conservation  Act  of  1978, 
Pub.  L.  95-541. 


SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  .'\ct  of  1978.  This 
is  the  required  notice  of  permits  issued. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  E.  Myers.  Permit  Office, 
Division  of  Polar  Programs.  .National 
Science  Foundation.  Washington.  DC 
20550. 

SUPPLEMENTARY  INFORMATION:  On  July 

24,  1987,  the  National  Science 

Foundation  published  a  notice  in  the 

Federal  Register  of  permit  applications 

received.  Permits  were  issued  to  the 

following  individuals  on  September  1, 

1987. 

Arthur  L.  DeVries 

G.L.  Koovman 

Gary  D.  Miller 

D.B.  Siiiiff 

Wayne  Z.  Trivelpiece 

Charles  E.  Myers, 

Permit  Office.  Division  of  Polar  Programs. 
(FR  Due  87-2TO90  Filed  9-10-87;  8:45  am] 
BILLING  CODE  7555-0 1-M 


Research  Experiences  for 
Undergraduates  Program 

LiLjUirit's.  Questions  nut  addressed  in 
this  publication  maj  be  directed  to  the 
NSF  staff  by  contacting:  Research 
Experiences  for  Undergraduates 
Program,  Office  of  Undergraduate 


Science,  Engineering  and  Mathematics 
Education,  Directorate  for  Science  and 
Engineering  Education.  Room  639. 
National  Science  Foundation, 
Washington.  DC  20550,  (2021  357-7051. 

Research  Experiences  For 
Undergraduates  i^'rogram  (REU)  is  an 
integral  part  of  NSFs  overall  plan  to 
strengthen  undergraduate  science, 
engineering  and  mathematics  education 
throughout  the  United  States.  This  NSF 
plan  also  includes  support  for 
undergraduate  laboratory  development, 
faculty  enhancement,  curriculum 
development  in  mathematics  and 
engineering,  and  the  Research  in 
Undergraduate  institutions  Program 
(RUl)  for  FY  1988. 

REU  will  be  centrally  coordinated  by 
the  newly  established  Office  of 
Undergraduate  Science.  Engineering, 
and  Mathematics  Education  (USEME). 
in  the  Directorate  for  Science  and 
Engineering  Education,  but  proposals 
will  be  managed  locally  in  the  research 
programs  throughout  the  NSF. 

Research  Experiences  for 
Undergraduates 

/.  Program  Description 

A.  Purpose  and  Scope 

One  of  the  National  Science 
Foundation's  principal  goals  is  to  assure 
an  adequate  supply  of  high  quality 
mathematicians,  scientists  and 
engineers  for  the  future.  This  requires 
continuing  efforts  to  attract  talented 
students  into  research  careers  in  these 
fields,  and  to  help  ensure  that  they 
receive  the  best  education  possible.  The 
undergraduate  years  are  critical  in  the 
educational  sequence,  as  career  choice 
points  and  as  the  first  real  opportunities 
for  in-depth  study. 

There  is  w'de-spread  agreement  '  that 
active  research  e.xperience  is  one  of  the 
most  effective  techniques  for  training 
undergraduates  for  careers  in 
mathematics,  science  and  engineering, 
and  that  too  few  such  experiences  are 
now  available.  NSF  has  established  the 
Research  Experiences  for 
Undergraduates  Program  (REU)  to  meet 
this  need. 

REU  plans  to  provide  opportunities 
annually  to  several  thousand 
undergraduate  students  to  participate  in 
active  mathematics,  science  and 
engineering  research  experiences.  REU 
projects  will  involve  students  in 


'  Undergraduate  Science.  Mathematics  and 
Engineering  Education.  Report  of  the  National 
SciPDce  Board  Task  Committee  on  Undergraduate 
Science  and  Engineering  Education.  National 
Science  Foundation.  .March  1986;  National  Priorities 
for  Undergraduate  Science  and  Engineering 
Education.  National  Higher  Education  Associations 
Task  Force.  American  Council  on  Education.  1985. 


meaningful  ways  in  either  ongoing 
research  programs  or  research  projects 
specially  designed  for  this  purpose. 

NSF  is  particularly  interested  in 
increasing  the  participation  in  research 
of  women,  minority  ^  and  disabled 
students.  Projects  involving  students 
who  are  members  of  these  groups  are 
particularly  solicited. 

Although  the  categories  of  awards 
that  are  described  in  this  announcemenl 
are  expected  to  include  the  majority  of 
projects  supported  through  the  REU 
program,  additional  mechanisms  for 
providing  undergraduate  research 
experiences  will  be  considered  by  the 
NSF. 

Proposals  are  invited  for  support  of 
projects  that  typically  will  fit  into  two 
major  categories:  (1)  REU  Sites  and  (2) 
REU  Supplements. 

•  Sites  grants  will  be  based  on 
independent  proposals  to  initiate  and 
conduct  undergraduate  research 
participation  projects  for  a  number  of 
students  appropriate  to  the  discipline 
and  the  setting.  Most  REU  Sites  projects 
are  expected  to  be  within  the  scope  of  a 
single  discipline  and/or  single  academic 
department.  However,  interdisciplinary 
proposals  are  also  acceptable,  but 
multiple  discipline  or  multiple 
department  proposals  without  a 
common  project  focus  or  orientation  are 
discouraged. 

•  Supplements  to  ongoing  NSF 
research  grants  to  provide  research 
experiences  for  a  small  number  of 
undergraduate  students  are  also 
encouraged. 

Projects  may  be  carried  out  during  the 
summer  months,  during  the  academic 
year,  or  both.  The  Foundation  will 
consider  requests  for  support  of  one. 
two  or  three  years  duration. 

B.  Eligibility  Criteria  and  Limitations 

1.  Eligible  institutions.  All  U.S. 
institutions  conducting  research  m  the 
disciplines  normally  supported  by  NSF 
are  eligible  to  apply.  Thus,  proposals 
will  be  accepted  from  colleges  and 
universities,  from  such  nonacademic 
research  institutions  as  government  or 
industrial  laboratories,  or  from 
combinations  thereof.  There  is  no 
restriction  on  the  number  of  proposals 
that  may  be  submitted  per  institution. 

2.  Eligible  fields.  All  science  and 
engineering  disciplines  normally 
supported  by  NSF  are  eligible  for  REU 
support. 


^  For  the  purpose  of  this  announcement, 
minorities  are  defined  as  members  of  those  racial 
and  ethnic  groups  underrepresenled  in  science  and 
engineenng:  American  Indian.  Blacks.  Hispanics. 
Native  Alaskan  or  .Native  Pacific  lgl8n<lor 
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3.  Eligible  Individuals.  Principal 
fripstii^ator.  A  single  individual  should 
he  designated  as  Principal  Investigator. 
1  his  individual  will  be  responsible  for 
overseeing  all  aspects  of  the  award. 
However,  it  is  e.xpected  that  additional 
investigators  will  be  involved  in  many 
of  these  projects,  particularly  in  projects 
ir.volving  development  and  operation  of 
REU  Sites. 

Student  participants.  Student 
participants  must  be  citizens  or 
permanent  residents  of  the  United 
States  and  its  possessions. 

4.  Eligible  activities  and  costs.  REU 
award  costs,  expected  to  average  $4,000 
per  student  for  Sites  and  somewhat  less 
for  Supplements,  may  include  stipends 
for  students,  salaries  of  involved  faculty, 
relevant  student  housing  costs,  indirect 
costs,  and  a  modest  allowance  for 
supplies.  For  example,  an  REU  Site 
av%ard  involving  10  students  would  be 
or.  the  order  of  S40.000.  while  a  typical 
KEU  Supplement  involving  one  or  two 
students  would  average  less  than  S4.000 
per  student.  Student  stipends  for  full 
time  summer  actu  ity  should  be  at  least 
S2.0(X1  for  either  t>pe  of  award,  with  pro 
rata  equivalent  stipends  for  part-time 
academic  year  participation. 

C  Deadlines 

Proposals  for  the  support  of  REU  Sites 

are  due  no  later  than  December  1. 1987. 
Award  notification  will  be  made  to  the 
extent  possible  h\  late  February,  1988. 
Proposals  for  REU  Supplements  will 
tie  accepted  at  any  time,  and  require  2-3 
nuinths  processing  time.  Supplement 
requests  should  be  submitted  as  early  in 
the  fiscal  year  as  possible. 

//.  Preparation  and  Submission  of 
Proposals 

A.  REU  Sites 

Funds  for  the  establishment  of  REU 
Sites  may  be  requested  from  any  of 
NSF's  major  research  directorates: 
Biological.  Behavioral  and  Social 
Sciences;  Computer  and  Information 
Science  and  Engineering.  Engineering: 
Geosciences;  and  Mathematical  and 
Physical  Sciences. 

Proposals  should  be  prepared 
following  the  guidelines  contained  in  the 
N'SF  document  "Grants  for  Research  and 
Education  in  Science  and  Engineering" 
(NSF  83-57.  rev.  l/8~)  and  the  following 
instructions.  Fifteen  copies  of  the 
proposal  should  be  submitted.  Each 
copy  of  the  proposal  should  contain: 

— The  C(jver  Sheet  (found  in 
Appendix  11  ^  of  this  announcement. 


'■'  Appendices  are  not  pul^lished  in  this  document 
They  arc  available  from  the  National  Science 
Foundation  See  address  for  inquiries  at  the 
tiejjinning  of  this  documenl. 


clearly  indicoting  the  NSF  research 
directorate  and/or  division  to  which  the 
proposal  is  directed) 

—The  Budget  form  1030  (found  in 
Appendix  III)  ' 

— The  Project  Summary  Form  (found 
in  Appendix  IV)  ^ 

— The  Current  and  Pending  Support 
Form  (found  in  Appendix  V)  ^ 

— Statement  of  prior  support.  If  either 
the  Principal  Investigator  or  the  Co- 
principal  Investigator  received  support 
from  NSF's  REU  Program  in  1986.  the 
proposal  must  include  a  section  entitled 
■  Results  from  prior  NSF  Support ".  Th  i  s 
section  must  describe  the  earlier  REU 
project  and  its  outcomes  in  sufficient 
detail  to  permit  reviewers  to  reach  an 
informed  conclusion  regarding  the  value 
of  the  results  achieved.  The  following 
information  Ijiust  be  included  in  this 
summary  statement: 

•  The  NSF  award  number,  amount, 
and  period  of  support; 

•  Title  of  the  project; 

•  A  summary  of  the  results  of  the 
completed  work.  (To  facilitate  review. 
this  summary  must  not  exceed  for 
REU — three  double-spaced  pages);  and 

•  A  list  of  publications  and/or 
formal  presentations  acknowledging  the 
NSF  award  (copies  of  such  papers  are 
not  to  be  submitted  with  the  proposal). 

Each  proposal  should  reflect  the 
unique  combination  of  the  proposing 
institution's  interests  and  capabilities. 
Cooperative  regional  arrangements 
among  institutions  will  be  considered  so 
that  a  project  might  increase  the  quality 
or  availability  of  undergraduate 
research  experiences. 

REU  Sites  projects  must  have  a  well 
defined  common  focus.  This  is  usually 
achieved  within  the  scope  of  a  single 
discipline  or  academic  department, 
although  an  interdisciplinary  proposal 
with  cohesively  integrated  projects  is 
acceptable.  In  general,  multiple- 
discipline  or  multiple-department 
proposals  are  not  encouraged. 

The  proposal  should  discuss  the 
features  of  the  proposed  project  in 
sufficient  detail  that  it  can  be  evaluated 
in  accordance  with  the  goals  of  the  REU 
program  and  the  criteria  articulated 
above.  The  narrative  description  of  the 
program  should  not  exceed  15  double- 
spaced  pages  in  length. 

Nature  of  student  activities.  NSF 
believes  undergraduate  research 
experiences  have  their  greatest  impact 
in  situations  that  lead  the  participants 
from  a  relatively  dependent  status  to  an 
independent  one  as  great  as  their 
competence  warrants.  In  this  context, 
proposals  must  present  plans  that  will 
ensure  the  regular  development  of 
student-faculty  interaction  and  student- 
student  conimunication.  Proposals 
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should  address  the  philosophy  of  the 
approach  taken  to  undergraduate 
research  training,  and  should  provide 
detailed  descriptions  of  exam.ples  of 
projects  in  which  students  will  become 
involved. 

The  research  environment.  The 
facilities  and  equipment  available  to 
support  these  undergraduate  research 
experiences  should  be  summarized.  A 
tabular  summary  or  similar  indication  of 
graduates  continuing  their  education  at 
the  graduate  level  may  be  incorporated 
here. 

Student  participants.  Student 
recruitment  and  selection  processes  and 
criteria  should  be  clearly  described.  A 
major  goal  of  the  program  is  to  involve 
students  in  research  who  might  not 
otherwise  have  the  opportunity, 
particularly  those  from  institutions 
where  research  programs  are  limited. 
This  especially  includes  women, 
minority,  and  disabled  students.  For  this 
reason,  projects  whose  student 
participants  include  significant  fractions 
from  outside  the  host  institution,  and 
that  present  convincing  plans  for 
involving  underrepresented  student 
groups  will  receive  special  consideration 
in  the  award  selection  process. 

The  number  of  students  per  project 
should  be  appropriate  to  the 
institutional  setting  and  to  the  manner  in 
which  research  is  conducted  in  the 
discipline.  However,  developing 
collegial  relationships  and  interactions 
is  an  important  part  of  the  project 
opportunity.  Therefore  the  Foundation 
expects  that  the  norm  for  supported 
projects  will  be  about  8  students,  and 
proposal  involving  fewer  than  4-6 
students  are  discouraged. 

Budget.  The  proposal  should  include  a 
detailed  project  budget  and  budget 
justification,  as  described  m  NSF  83-57. 
rev.  1/87.  Use  the  NSF  Form  1030  in 
Appendix  III.  As  a  guide  to  budget 
development,  student  stipends  for 
summer  projects  are  expected  to  be  at 
least  $2,000  with  academic  year  stipends 
comparable  on  a  pro  rata  basis.  All 
student  costs  should  be  entered  at  line 
F.  of  Form  1030.  Total  costs  are  expected 
to  average  around  $4,000  per  student. 
Indirect  costs  are  allowed  at  a  flat  rate 
of  25%  of  student  stipends.  Institutional 
commitment  to  the  project  should  be 
clearly  described  and  identified. 

Biographical  sketches  and  individual 
support.  A  biographical  sketch  (not  to 
exceed  1  page)  for  each  of  the  key 
personnel  and  list  of  recent  publications 
(last  five  years),  involving  and 
identifying  undergraduate  authors. 
should  be  included.  An  asterisk  should 
be  used  to  identify  undergraduate 
students  who  served  as  co-authors.  A 


Fedei 


table  must  be  provided  which 
summarizes  each  individuijrs  current 
and  pending  research  support  from  all 
sources. 

Note:  The  Principjj  Investigator  must  have 
s;ibniittp<i  NSF  form  98A  for  all  coniplpted 
NSF  funded  projects. 

Proposals  must  he  received  in  the 
Fjundution  by  5:00p.m.  on  December  1. 
V387  to  insure  inclusion  in  the 
compntitive  review  process  estcblished 
for  this  prniiram. 

Materials  required: 

15  legible  copies  of  the  complete 
proposal; 

One  copy  of  \SF  form  1225  (found  in 
Appendix  I  *  of  this  announcement) 
attached  to  the  signature  copy  of  the 
proposal  only: 

Three  sets  of  (extra)  forms,  each 
stapled  into  a  unit  and  containing 
One  copy  of  the  Cover  Sheet 
One  copy  of  the  Budget,  and 
One  copy  of  the  Project  Summary  Form. 

These  materials  should  be  submitted 
to:  Data  Support  Services  Section.  REU. 
National  Science  Foundation.  Room  223. 
1000  G  St.,  NW..  Washington,  DC  20550. 

B.  REU  Supplements 

Funding  may  be  requested  from  any  of 
NSF's  major  directorates  to  supplement 
an  ongoing  NSF  research  grant  or 
contract.  As  with  other  supplement 
requests,  these  should  be  sent  directly  to 
the  cognizant  NSF  Program  Director. ' 

Requests  for  supplemental  funding 
should  be  in  the  form  of  a  letter,  signed 
by  both  the  principal  investigator  and 
the  appropriate  institutional  official. 
This  letter  should  state  clearly  that  this 
is  a  REU  Supplement  request,  and 
should  articulate  in  some  detail  the  form 
and  nature  of  the  prospective 
student(s)'s  involvement  in  the  research 
project(s).  If  the  student(s]  has  not  been 
preselected,  a  brief  description  of  the 
selection  process  and  criteria  should  be 
included.  If  the  studentfs]  has  been 
preselected,  the  grounds  for  selection 
and  a  brief  biographical  sketch  of  the 
student  should  be  included.  Normally 
funds  will  be  available  for  up  to  two 
students,  but  exceptions  will  be 
considered  for  training  additional 
minority,  physically  disabled  and 
\^  omen  students. 

The  request  letter  should  be 
accompanied  by  a  signed  budget  page 
including  information  about  the  funds 
requested  and  their  proposed  use.  Use 
NSF  Form  1030  in  Appendix  III  for  this 
p.jrpose.  Attach  the  letter  of  request  and 
form  1030  to  the  Cover  Sheet  (Appendix 
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■*  .^ppcndlx  is  not  publislied  with  ttiis  document. 
II  ^s  av  dildble  from  the  National  Science 
F(iunddlion.  See  addresss  for  inqjiries  at  the 
b.';iinnm8  of  ttiis  document. 


II  of  this  Announcement)  and  a  Project 
Summary  Form  (Appendix  IV)  and  mail 
to  the  appropriate  NSF  Program 
Director. 

///.  Proposal  Evaluation 

REU  Sites  proposals  will  be  evaluated 
by  external  merit  review. 
Fcientists.  engineers  and 
nathematjciar.s  drawn  from  the 
academic  and  industrial  community. 

REU  Supplements  proposals  will  be 
evaluated  by  .\SF  program  staff. 

The  same  general  evaluation  criteria 
will  be  applied  to  all  REU  proposals: 

•  The  appropriateness  and  value  of 
the  educational  experience  for  the 
student(s).  particularly  the 
appropriateness  of  the  research 
project(s]  for  undergraduate 
involvement  and  the  nature  of  student 
participation  in  these  activities. 

•  The  quality  of  the  supervi8or(s)  and 
attendant  facilities,  including  any 
specialized  equipment  and  its 
availability  to  student  participants,  and 
the  proposer's  experience  with 
undergraduate  research  activities. 

•  The  overall  merit  of  the  research 
activities. 

Additional  criteria  will  be  applied  to 
proposals  to  establish  REU  Sites: 

•  The  adequacy  of  procedures  for 
selecting  participants,  and  for  matching 
S'.'lected  participants  with  research 
supervisors: 

•  The  quality  of  plans  for  student 
p.'-eparation  and  follow-through 
designed  to  promote  continuation  of 
student  interest  and  involvement  in 
research: 

•  The  effectiveness  of  arrangements 
for  managing  the  project; 

•  The  record  of  the  institution  in 
motivating  students  to  pursue  careers  in 
mathematics,  science  or  engineering; 

•  The  degree  of  institutional 
commitment  to  the  project. 

IV.  NSF  Contacts 

General  inquiries  about  REU  may  be 
directed  either  to  the  Office  of 
Undergraduate  Science,  Engineering, 
and  Mathematics  Education  at  1800  G 
St.  NW.,  Washington,  DC  20550, 
t^^lephone  202  357-7051,  or  to  the 
relevant  NSF  research  program. 

Inquiries  related  specifically  to  some 
research  aspects  of  a  particular  proposal 
should  be  directed  to  the  relevant 
research  program. 

Key  NSF  organizational  contact 
telephone  numbers  are  as  follows: 
Office  of  Undergraduate  Science, 

Engineering,  and  Mathematics 

Education:  202-357-7051. 
Biological,  Behavioral,  and  Social 

Sciences:  202-357-9830. 


Computer  and  Information  Science  and 

Engineering:  202-357-7936. 
Engineering:  202-357-5102. 
Ceosciences:  202-357-7615.    '■ 
Mathematical  and  Physical  Sciences: 

Astronomical  Sciences:  202-357-7622. 

Chemistry:  202-357-7503. 

Materials  Research;  202-357-9737. 

Mathematical  Sciences:  202-357-3695. 

Physics:  202-357-7611. 
Scientific,  Technological,  and 

International  Affairs:  202-357-7560. 

V.  Other  Programs 

NSF  Guide  to  Programs  (NSF  87-57) 
briefly  describes  all  Foundation 
programs,  most  of  which  are  open  to  all 
institutions.  It  is  available  at  most 
institutions  or  may  be  obtained  at  no 
cost  by  contacting  the  Forms  and 
Publications  Unit,  Room  232,  NSF. 
Washington.  DC  20550  (202/357-7861). 
Some  programs  of  special  interest  to 
undergraduate  faculty  are  described 
below. 

•  The  NSF  has  several  programs 
directed  toward  improving  p/iecoy/e^e 
science,  mathematics  and  technology 
education.  In  most  cases,  college  and 
university  faculty  write  proposals  and 
direct  the  projects  supported  by  these 
programs.  For  information  on 
Applications  of  Advanced  Technologies, 
Informal  Science  Education, 
Instructional  Materials  Development,  or 
Research  in  Teaching  and  Learning, 
contact  the  Division  of  Materials 
Development,  Research  and  Informal 
Science  Education,  Room  635,  NSF, 
Washington,  DC  20550  (202/357-7452). 
For  information  on  Science  and 
Mathematics  Education  Networks. 
Teacher  Preparation,  Teacher 
Enhancement,  or  Presidential  A  wards 
for  Excellence  in  Science  and 
Mathematics  Teaching,  contact  the 
Division  of  Teacher  Preparation  and 
Enhancement,  Room  635,  NSF, 
Washington,  DC  20550  (202/357-7073). 

•  Information  on  Graduate  Research 
Fellowships  and  Minority  Graduate 
Research  Fellowships  may  be  obtained 
by  contacting  the  National  Research 
Council,  2101  Constitution  Avenue, 
Washington,  DC  20418. 

•  The  Undergraduate  Faculty 
Enhancement  Program  (UFE)  offers 
Grants  for  Undergraduate  Faculty 
Seminars  and  Conferences  provide 
opportunities  for  groups  of  faculty  to 
li^am  about  new  techniques  and  new 
developments  in  their  fields.  Awards  are 
made  to  conduct  seminars,  short 
courses,  workshops  or  similar  activities 
for  groups  of  faculty  members  from 
outside  the  grantee  institution.  For 
further  infonr.ation  about  the  the 
Undergraduate  Faculty  Enhancement 
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Program,  contact  the  Office  of 
L'ndergraduate  Science,  Engineering, 
and  Mathe.natics  Education,  Room  639, 
N'SF.  Washington.  DC  20550  (202/357- 
7(151). 

•  Through  Research  Opportunity 
Awards  (ROA).  faculty  members  at 
institutions  with  hmited  research 
opportunities  may  work  with 
investigators  who  already  hold  or  are 
applying  for  an  NSF  research  grant.  The 
experience  gained  under  ROA  may  help 
the  faculty  member  from  the 
participating  institution  to  become  more 
competitive  in  submitting  an 
independent  research  proposal,  and  may 
f  rovide  experience  that  will  be  reflected 
in  improved  teaching  at  the  home 
institution.  Full-time  faculty  members 
interested  in  ROA  collaborations  must 
make  their  own  arrangements  with  a 
host  investigator  and  institution.  Formal 
application  to  NSF  is  made  by  the  host 
institution  as  part  of  an  initial  proposal 
to  N'SF  or.  if  an  award  already  is  in 
progress,  as  a  supplement  to  that  award. 
For  further  information  about  Research 
Opportunities  Awards,  contact  Research 
Opportunities  Awards  Program.  Room 
1J25,  NSF.  Washington.  DC  20550  (202/ 
357-7456). 

•  The  Research  in  Undergraduate 
Institutions  (RUI)  activity  is  part  of  the 
Foundation's  effort  to  broaden  the  base 
for  science  and  engineering  research 
and  to  enhance  the  scientific  and 
technical  training  of  students.  The 
objectives  of  the  RUI  activity  are  to 
strengthen  the  research  environments  in 
academic  departments  that  are  oriented 
primarily  to  undergraduate  education  in 
science  and  engineering,  and  to  promote 
the  coupling  of  research  and  education 
at  predominantly  unde.-graduate 
institutions.  RUI  provides  support  for 
research  and  research  equipment  for 
investigators  in  non-doctoral 
departments  in  predominantly 
undergraduate  mstitutions.  RUI 
proposals  are  evaluated  and  funded  on 
a  competitive  basis  by  NSF"s  research 
programs.  For  further  information 
contact  the  Division  of  Research 
Initiation  and  Improvement,  Room  1225 
NSF,  Washington.  DC  20550  (202/357- 
7456). 

•  ^SFs  Facilitation  Awards  for 
fhmd.'capped  Scientists  and  Engineers 
(F.AH)  activity  enhances  opportunities 
for  disabled  individuals  to  participate  in 
research.  Funds  are  provided  to 
purchase  special  equipment,  modify 
equipment,  or  provide  other  services 
required  specifically  for  the  work 
undertaken  on  an  NSF-supported  project 
(see  NSF  84-fi2.  Rev  5-87),  Funds  from 
rf'gtilar  program  budgets  are  provided 
for  handicapped  senior  personnel,  other 


professionals,  and  students,  as  a 
supplement  to  an  existing  award  or  as 
part  of  a  new  award.  General  inquiries 
may  be  made  to  the  Coordinator, 
Facilitation  Awards  for  Handicapped 
Scientists  and  Engineers,  Room  1225, 
NSF,  Washington.  DC  20550  (202/357- 
7456). 

•  The  Minority  Research  Initiation 
Program  (MRl)  supports  research  by 
minority  scientists  and  engineers  who 
hold  full-time  faculty  or  research-related 
positions,  who  (1)  are  members  of  ethnic 
minority  groups  that  are  significantly 
underrepresented  in  the  science  and 
engineering  career  pool;  (2)  have  not 
previously  received  Federal  research 
support  as  faculty  membes;  and  (3)  wish 
to  initiate  research  efforts  on  their 
campuses,  thereby  increasing  their 
ability  to  compete  successfully  for  other 
research  support.  Information  about 
programs  for  minority  scientists  and 
engineers  may  be  obtained  from  the  MRI 
Program  Director,  Room  1225,  NSF, 
Washington.  DC  20550  (202/357-7350). 

•  The  Visiting  Professorships  for 
Wowen  Program  (VPW)  enables 
experienced  women  scientists  and 
engineers  to  undertake  advanced 
research  at  a  host  instituiton — a 
university  or  4-year  college  which  has 
the  necessary  facilities.  In  addition  to 
her  research  responsibilities,  the  visiting 
professor  undertakes  lecturing, 
counseling  and  other  activities  to 
increase  the  visibility  of  women 
scientists  in  the  academic  environment 
of  the  host  institution,  and  to  provide 
encouragement  for  other  women  to 
pursue  science,  mathematics  or 
engineering  careers.  Additional 
information  may  be  obtained  by 
contacting  the  VPW  Program  Director, 
Room  1225,  NSF,  Washington.  DC  20550 
(202/357-7734). 

•  The  Research  Opportunities  for 
Women  Scientists  and  Engineers 
Program  (ROW)  is  designed  to  provide 
opportunities  for  independent  research 
for  women  who  previously  have  not 
been  principal  investigators,  or  who  are 
reentering  the  research  community. 
Additional  information  may  be  obtained 
by  contacting  the  ROW  Coordinator. 
NSF.  Washington,  DC  20550  (202/357- 
7734). 

•  The  Untiergraduate  Curriculum 
Development  Program  includes  two 
components:  Engineering  Curriculum 
Development  and  Calculus  Curriculum 
Development. 

— The  Undergraduate  Engineering 
Curriculum  Development  Program  is 
designed  to  revise  and  improve 
undergraduate  engineering  education. 
There  is  a  pressing  need  to  revise  the 
curricula  of  undergraduate  engineering 


education  with  a  view  toward  more 
emphasis  on  the  laboratory  experience 
and  on  technology  driven  fields  such  as 
design,  manufacturing,  and  computer 
integrated  engineering.  There  is  also  a 
need  to  explore  the  use  of  new 
technologies  to  improve  the  quality  and 
productivity  of  the  undergraduate 
engineering  education  system. 
Additional  information  about  this 
program  may  be  obtained  from  the 
Undergraduate  Engineering  Curriculum 
Development  Program,  Room  1238,  NSF, 
Washington,  DC,  20550  (202/357-9834). 

— The  Division  for  Mathematical 
Sciences  Undergraduate  Curriculum 
Program  supports  proposals  that  will 
have  significant  impact  on  the  nature  of 
calculus  instruction  in  this  nation 
through  the  development  of  model 
curricula  and  prototypical  instructional 
materials.  For  additional  information 
contact  the  Division  of  Mathematical 
Sciences,  Room  339,  NSF,  Washington, 
DC  20550  (202/357-9669). 

•  MOSIS  IS  a  joint  NSF/DARPA 
Program  that  allows  qualifying 
universities  to  use  the  DARPA  fast 
turnaround  VLSI  implementation  facility 
as  part  of  university  based  research  and 
educational  programs.  Students  taking 
undergraduate  VLSI  design  courses  can 
now  have  digital  systemis  that  they 
design,  fabricated  and  packaged  and 
returned  to  them  for  testing  and 
experimentation.  For  more  information, 
contact  the  Division  of  Microelectronic 
Information  Processing  Svstems,  Room 
504,  NSF,  Washington,  DC  20550  (202/ 
357-7853), 

•  The  goal  of  the  Instrumentation  and 
Laboratory  Improvement  Program  is  to 
improve  the  quality  of  the 
undergraduate  curriculum  by  supporting 
projects  to  develop  new  or  improved 
instrument-based  undergraduate 
laboratory  and/or  field  courses  in 
science,  mathematics  or  engineering.  For 
additional  information  contact  the 
Office  of  Undergraduate  Science, 
Engineering  and  Mathematics 
Education,  Room  639,  NSF,  Washington, 
DC  20550  (202/357-7051). 

•  The  Career  Access  Opportunities  in 
Science  and  Technology  for  Women. 
Minorities  and  the  Disabled  is  an 
undergraduate  program  that 
supplements  efforts  at  the  pre-college 
level  to  address  the  underrepresentation 
of  women,  minorities  and  the  disabled 
in  the  Nation's  ranks  of  science  and 
engineering  professionals.  There  are  two 
activities: 

— Comprehensive  Projects  for 
Minorities  supports  the  establishment  of 
regional  centers  designed  to  increase  the 
minority  presence  in  science  and 
engineering  and  to  strengthen  such 
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eforts  in  institutions  with  significant 
minority  enrollments,  and 

—Prototypical  Model  Projects  for 
I  Vomer}  Minorites  and  the  Disabled 
encourages  institutions  to  create  special 
outreach  programs  for  these  target 
audiences. 

For  additional  information,  contact 
the  Office  of  Undergraduate  Science. 
Fngineering.  and  Mathematics 
Education,  .NSF.  Washington.  DC  20550 
(202/357-7051). 

The  Foundation  welcomes  proposals 
on  behalf  of  all  qualified  scientists  and 
engineers,  and  strongly  encourages 
women,  minorities,  and  the  disabled  to 
compete  fully  in  any  of  the  programs 
described  in  this  document. 

In  accordance  with  Federal  statutes 
and  regulations  and  NSF  policies,  no 
person  on  grounds  of  race,  color,  ago, 
sex,  national  ongin,  or  disability  shall 
be  excluded  from  participation  in. 
denied  the  benefits  of,  or  be  subject  to 
discrimination  under  any  prug'am  or 
activity  receiving  financial  assistance 
from  the  National  Science  Foundation. 

NSF  has  TDD  (Telephonic  Device  for 
the  Deaf)  capability  which  enables 
individuals  with  hearing  impairment  to 
comm.unicate  with  the  Division  of 
Personnel  and  .Management  for 
iiiformation  relating  to  NSF  programs, 
employment,  or  general  information. 
1  his  number  is  (202)  357-7492. 

The  Foundation  provides  awards  for 
r"search  in  the  sciences  and 
engineering.  The  awardee  is  wholly 
responsible  for  the  conduLit  of  such 
research  and  preparation  of  the  results 
for  publication.  The  Foundation, 
therefore,  does  not  assume 
responsibility  for  such  findings  or  their 
interpretation. 

Catalogue  of  Federal  Domestic 
Assistance  Numbers:  -^ 

47.041  Engineering 
47.049  Mathematical  and  Physical 

Sciences 
4". 050  Geosciences 
4~  051  Biological.  Behavioral  and  Social 

Sciences 
4"  053  Scientific.  Technological  and 

fntemational  Affairs 
4~.070  Computer  and  Information 

Sciences  and  Engineering 

Animal  Welfare 

If  any  REU  activity  is  likely  to  involve 
experiments  using  non-human 
vertebrate  animals  or  in  maintaining 
such  animals  in  captivity,  the  "Animal 
Welfare"  block  on  the  cover  sheet  must 
be  checked.  In  such  proposals,  the 
narrative  also  mast  contain  an 
assurance  that  the  proposing  institution 
complies  with  the  relevant  guidelines 
issu(!d  by  the  National  Institutes  of 


1  lealth  in  the  Guide  for  the  Care  and 

r.w  o'' Laboratory  Animals  {.NIH 
Publication  85-2.3.  Revised  1985).  The 
particular  attention  of  proposers  is 
directed  to  "US.  Government  Principles 
for  the  Utilization  and  Care  of 
Vertebrate  Animals  Used  in  Testing, 
Research,  and  Training"  to  be  found  in 
the  appondix  to  that  Guide.  Individuals 
desiring  a  copy  of  these  Guidelines  can 
obtain  one  from  the  Division  of 
Research  Services.  Building  31.  Room 
4D59.  National  Institutes  of  Health.  9000 
RockviUe  Pike.  Bethesda,  MD  23892. 
(NSF  does  not  maintain  a  supply  of  this 
document.) 

Ddhd  S.;pte:nber 2. 1987. 
Robert  F.  Watson, 

Acting  Head  Office  of  Undergraduate 
Science,  Engineering  and  Mathematics 
Education. 

|KR  Doc  87-20644  Filed  9-10-87;  845  am) 
BILLING  coot  7S5S-01-M 


Advisory  Committee  on  Earth 
Sciences;  Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Advisory  Committee  for  Earth 
Sciences 

Date:  September  28,  29  and  30, 1987, 

Time:  8:30  a.m.  to  5:00  p.m.  each  day 

Place:The  National  Science 
Foundation.  Room  1242. 1800  G  Street, 
■^.VV.,  Washington.  DC  20550 

Type  of  Meeting:  Open:  Sept.  28 — 8:30 
am.  to  9:30  a.m.;  Sept.  29 — 1:00  p.m.  to 
5:00  p.m. 

Closed:  Sept.  28—9:30  a.m.  to  5.00 
p.m.;  Sept.  29 — 830  a.m.  to  1:00  p.m.; 
Sept.  30—8:30  a.m.  to  5:00  p.m. 

Contact  Person:  Dt.  Ian  MacGregor. 
Division  Director.  Earth  Sciences,  Room 
602.  National  Science  Foundation. 
Washington.  DC  20550,  telephone:  (202) 
357-7958. 

Summary  Minutes:  May  be  obtained 
from  the  Contact  Person  at  the  above 
address. 

Purpose  of  Meeting:  To  provide 
advice,  recommendations,  and  oversight 
concerning  support  for  research  and 
research-related  activities  in  the  Earth 
Sciences. 

Agenda:  Closed:  Oversight  review  of 
the  Experimental  and  Theoretical 
Geophysics.  Experimental  and 
Theoretical  Geochemistry,  Volcanology 
end  Mantle  Geochemistry,  and 
Seismology  Programs,  including 
examination  of  proposals,  reviewer 
comments,  and  other  privileged 
material. 

Open:  Presentations  on  the 
Foundation's  Cross-Di:ector,ite 


Programs,  review  of  Long-Range  Plan  for 
Earth  Sciences,  and  general  discussion. 

Reason  for  Closing:  The  proposals 
being  reviewed  include  information  of 
proprietary  or  confidential  nature, 
including  technical  information, 
financial  data,  such  as  salaries,  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C. 
552b(c),  Government  in  the  Sunshine 
Act. 

M.  Rfibe*  ca  Winkler. 

Committee  Management  Officer 

(FR  Doc.  87-20955  Filed  9-10-8":  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

i  Docket  No.  50-320;  License  No.  DPR-73 
EA  84-137;  ASLBP  No.  8&-534-01-OL  (Civil 
Penalty)] 

Memorandum  and  Order  Setting 
Prehearing  Conference;  General  Public 
Utilities  Nuclear  Corporation  (Three 
Mile  Island,  Unit  No.  2) 

Sep!i.m;>f  3,  iw;. 

Counsel  for  the  parties  are  directed  to 
appear  at  a  prehearing  conference  on 
September  30, 1987  at  10.00  a.m.  EOT  at 
the  Commission's  hearing  room.  Fifth 
Floor,  4350  East  West  Highway, 
Bethesda,  Maryland. 

The  agenda  for  the  conference  will 
include: 

1.  Consideration  of  all  pending 
motions,  disputes,  and  discovery 
matters. 

2.  Matters  raised  by  the  parties. 

3.  Final  identification  and  refinement 
of  issues. 

4.  Evidentiary  stipulations,  e.g..  "casi 
of  characters." 

5.  Date,  place  and  expected  length  of 
evidentiary  hearing. 

6.  Form  and  content  of  trial  briefs. 

7.  Schedule  for  the  filing  of  written 
testimony,  exchange  or  identification  of 
proposed  exhibits,  and  trial  briefs. 

8.  Housekeeping  details  such  as 
procedures  for  offering  written 
testimony,  other  transcript  inserts  and 
exhibits. 

Be;hesd<i,  Maryland,  September  3,  1987. 
Ivan  W.  Smith, 
Administrative  Law  judge. 
[i'R  Doc.  87-20936  Filed  9-10-67:  8:45  am) 

ELUNQ  CODE  7S90-C1-»I 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Director's  Task  Force  on  the 
Combined  Federal  Campaign;  Open 
Meetings;  Correction 

AGENCY;  Office  of  Personnel 

Mancigement. 

ACTION:  Correction:  notice  of  open 

meetings. 

SUMMARY  On  September  3. 1987  (52  PR 

3  j  lo-;;,  Oi'.M  published  a  notice  of  open 
meetings  concerning  the  future  of  the 
Combined  Federal  Campaign.  The 
address  for  the  meeting  to  be  held  in 
Chicago.  IlHnois  on  September  23.  1987 
was  listed  in  error.  The  correct  address 
for  the  meeting  of  the  Director's  Task 
Force  on  the  Combined  Federal 
C.tm.paign  is: 

DATES:  September  23, 1987.  1:00  p.m.. 
IVdpra!  Office  Building.  Room  350.  230 
South  Dearborn.  Chicago.  111. 
FOR  FURTHER  INFORMATION  CONTACT: 
i'Temiah  J.  Barrett,  Secretary.  Director's 
1  dsk  Force  on  the  Combined  Federal 
Campaign,  1900  E  Street  NW.,  Room 
7354,  Washington,  DC  20415.  (202)  632- 
5564. 

Office  of  Personnel  Management 
Constance  Homer, 

Director. 

(KR  Doc.  87-21014  Filed  9-10-87:  8:45  am) 

b:^lisg  code  6::5-C' m 


PENNSYLVANIA  AVENUE 
DEVELOPMENT  CCRPORATION 

Board  of  Directors  Meeting 

AGENCY:  Pennsylvania  Avenue 

U<\  elopment  Corporation. 
ACTION:  Notice  of  meeting. 

summary:  The  Pennsylvania  Avenue 
Development  Corporation  announces  a 
forthcoming  meeting  of  the  Board  of 
Directors. 

DATE:  The  meeting  will  be  held 

U  .Jnesday.  September  16,  1967,  at  10:00 

a  .T. 

ADDRESS:  The  meeting  will  be  held  at 
'he  Pcirk\iew  Room.  Hotel 
Wdshins'on.loth  Street  and 
i">T.ns-,  Iv.mia  .'\ver.ue  .WV.. Washington, 

lk: 

SUPPLEMENTARY  INFORMATION:  This 

meeting  is  held  in  accordance  with  36 
Code  of  Federal  Regulations  Part  901. 
The  agenda  of  this  meeting  is:  (a)  Square 
407 — Revised  Preliminary  Approval;  (b) 
Square  459 — 601  Pennsylvania  Avenue 
Phase  11,  Revised  Preliminary  Approval; 
(c)  Report  on  the  International  Culture 
and  Trade  Center  at  the  Great  Plaza. 


The  meeting  is  open  to  the  public.  The 
Board  encourages  the  submission  of 
written  statements  to  the  Chairman 
prior  to  the  dale  of  the  meeting, 
particularly  addressing  items  on  the 
agenda.  The  Chairman  shall  circulate  to 
the  Members  responsible  statements 
received  from  the  public  on  items  on  the 
agenda.  To  the  extent  that  time  permits, 
the  Chairman  and  Members  of  the  Board 
may  address  such  statements  at  the 
meeting. 

Summary  mUiutes  of  the  meeting  will 
be  maintained  at  the  Corporation  and 
will  be  available  for  public  inspection 
and  reproduction  (during  regular 
business  hours)  within  90  days  following 
the  meeting.  Notification  of  written 
statements  and  requests  for  summary 
minutes  should  be  sent  to:Barbara 
Austin,  Suite  1220  North,  1331 
Pennsylvania  Avenue  NW.,Washington, 
DC  20004-1703. 

Date;  September  4, 1987. 
M.).  Brodie, 
Executive  Direcipr. 

[FR  Doc.  87-209^2  Filed  9-10-87;  8:45  am] 
BILLING  CODE  763(M)1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Self-Regulatory  Organizations; 
Applications  for  Unlisted,  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Cincinnati  Stock  Exchange, 
Inc. 


X 


September  4. ' 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 
Rowan  Co.,  Cumulative  Convertible 

Exch.  Preferred  $2,125  S.12V2  Par 

Value  (File  No.  7-0379) 
Sequa  Corp..  Preferred  A,  No  Par  Value 

(File  No.  7-0380) 
Sequa  Corp..  Preferred  B,  No  Par  Value 

(File  No.  7-0381) 
Electrospace  Systems  Inc..  Common 

Stock,  $.01  Par  Value  (File  No.  7-0382) 
Penn  Real  Estate  Invt.  Tr.,  Shares  of 

Beneficial  Interest,  $1.00  Par  Value 

(File  No.  7-0383) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
sef-rrities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  September  28, 1987, 
written  data,  views  and  arguments 


concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
Washington,  DC  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  applications  if  it  finds, 
based  upon  all  the  information  available 
to  it,  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Mdrket  Regulation,  pursuant  to  delegated 

authority. 

lonathan  G.  Katz, 

Secretary. 

[FR  Doc.  87-20897  Filed  9-10-87;  8:45  am] 

BILLING  CODE  8010-01-M 


Self-Regu!atory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
hearing;  Cincinnati  Stock  Exchange, 
Inc. 

September  4, 1987. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  sectionl2(f)(l)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities:  I 

Advanced  Systems  Inc.,  Common  Stock, 

$.10  Par  Value  (File  No.  7-0384) 
American  Hoist  &  Derrick  Co.,  Common 

Stock,  Sl.OO  Par  Value  (File  No.  7- 

0385) 
Anchor  Glass  Container  Corp..  Common 

Stock,  $1.00  Par  Value  (File  No.  7- 

0386) 
Armtek  Corp.,  Common  Stock.  $1.00  Par 

Value  (File  No.  7-0387) 
Asia  Pacific  Fund.  Common  Stock,  No 

Par  Value  (File  No.  7-0388) 
Banco  Santander.  American  Depository 

Receipts,  No  Par  Value  (File  No.  7- 

0389) 
Barnes  Group.  Common  Stock,  $1.00  Par 

Value  (File  No.  7-0390) 
B.F.  Goodrich  Co.,  $7.85  Cumulative  A 

Preferred,  $1.00  Par  Value  (File  No.  7- 

0391) 
Broken  Hill  Proprietory  Co..  Common 

Stock.  No  Par  Value  (File  No.  7-0392) 
Brush  Wellman  Inc..  Common  Stock, 

Sl.OO  Par  Value  (File  No.  7-0393) 
Burndy  Corp..  Common  Stock,  $1.00  Par 

Value  (File  No.  7-0394) 
Calmat  Co.,  Common  Stock,  $1.00  Par 

Value  (File  No.  7-0395) 
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Chemical  New  York  Corp..  Adj.  Rt. 
8.05%  Cumulative  B  Preferred  (File  No. 
7-0396) 
Chemical  .New  York  Corp..  Adj.  Rt. 
7.70%  Cumulative  C  Preferred  (File 
No.  7-0397) 
Claires  Stores  Inc.,  Common  Stock,  $5.00 

Par  Value  (File  No.  7-0398) 
Davis  Water  &Waste  Industry,  Common 

Stock,  $1.00  Par  Value  (File  No.  7- 

0399) 
Diamond  Shamrock  R  &  M.  Common 

Stock.  $1.00  Par  Value  (File  No.  7- 

0400) 
Environmental  System  Co.,  $1.75  Cum. 

Conv.  Exch.  A  Pfd.,  $1.00  Par  Value 

(File  No.  7-0401) 
Federal  National  Mortgage  Association. 

Warrants  (File  No.  7-0402) 
Fieldcrest  Cannon  Inc.,  Common  Slock, 

$1.00  Par  Value  (File  No.  7-0403) 
First  Republic  Bancorp,  Class  A 

Common  Stock,  $1.00  Par  Value  (File 

No.  7-0404) 
Frecport  McMoran  Gold  Co.,  Common 

Stock.  $.10  Par  Value  (File  No.  7-0405) 
Freeport  McMoran  Inc.  Sl.875 

Cumulative  Convertible  Exchangable 

Preferred,  $1.00  Par  Value  (File  No.  7- 

0406) 
Hancock  Fabrics  Inc.,  Common  Stock, 

$1.00  Par  Value  (File  No.  7-0407) 
Harcourt  Brace  Javanovich  Inc., 

Preferred  12%  Cumulative  Preferred. 

Si .00  Par  Value  (File  No.  7-0408) 
Hughes  Supply  Inc.,  Common  Stock, 

$1.00  Par  Value  (File  No.  7-0409) 
La  Maur  Inc..  Common  Stock,  $3.33  V's 

Par  Value  (File  No.  7-0410) 
Lee  Enterprises  Inc..  Common  Stock, 

$2.00  Par  Value  (File  No.  7-0411) 
Logicon  Inc..  Common  Stock,  $.10  Par 

Value  (File  No.  7-0412) 
McDermott  International,  Warrants  (File 

No.  7-0413) 
MFS  Government  Market  Income  Trust. 

Common  Stock,  No  Par  Value  (File 

No.  7-0414) 
National  Semiconductor,  Warrants  (File 

No.  7-0415) 
Par  Pharmeceuticals.  Common  Stock, 

$1.00  Par  Value  (File  No.  7-0416) 
Phelps  Dodge  Corp..  Dep.  Conv.  Exch. 

Pref.,  No  Par  Value  (File  No.  7-0417) 
Southmark  Corp.,  9'  4%  Cumulative 

Convertible  H  Preferred,  $2.00  Par 

Value  (File  No.  7-0418) 
Sterling  Bancorp,  Common  Stock,  $1.00 

Par  Value  (File  No.  7-0419) 
Toro  Co.,  Common  Stock,  $1.00  Par 

Value  (File  No.  7-0420) 
T.-ans  Canada  Pipeline,  Common  Stock, 

No  Par  Value  (File  No.  7-0421) 
Trans  World  Airlines,  $2.25  Cumulative 

Prefered,  $.001  Par  Value  (File  No.  7- 

0422) 
USX  Corp.,  Warrants  (File  No.  7-0423) 
Valero  Natural  Gas  LP,  Common  Stock, 

No  Par  Value  (File  No.  7-0424) 


West  Co.,  Inc.,  Common  Stock,  $.25  Par 

Value  (File  No.  7-0425) 
Weyerhaeuser  Co.,  $2,265  Cumulative 

Convertible  Exchangeable  Preferred, 

$1.00  Par  Value  (File  No.  7-0426) 
World  Corp..  Inc.,  Common  Stock,  $1.00 

Par  Value  (File  No.  7-0427) 
Adam.s  Russell  Inc.,  Common  Stock,  $.50 

Par  Value  (File  No.  7-0428) 
Cameo  Inc.,  Common  Stock,  $1.00  Par 

Value  (File  No.  7-0429) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  September  28, 1987. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Comm.ission, 
Washington,  DC  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  applications  is  it  finds, 
based  upon  all  the  information  available 
to  it,  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderiy  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority. 

Jonathan  G.  Katz, 

Secretary. 

[PR  Doc.  87-20898  Filed  9-10-87;  8:45  am] 

BILLING  CODE  e010-01-M 


Self-Regulatory  Organizaticns: 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Philadolphiia  Stock  Exchange, 
Inc. 

September  4, 1987. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unhsted 
trading  privileges  in  the  following 
securities: 
Compania  Telefonica  de  Espana,  S.A.. 

(National  Telephone  Company  of 

Spain),  American  Depositary  Shares 

(File  NO.  7-0435) 
United  Kingdom  Fund,  Inc.  (The), 

Common  Stock,  $.01  Par  Value  (File 

No.  7-0436) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 


Interested  persons  are  invited  to 
submit  on  or  before  Septen.ber  28. 1987, 
written  data,  views  and  arguments 
concerning  the  above-referenccJ 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
Washington.  DC  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  application  if  it  finds, 
based  upon  all  the  information  availaljle 
to  it,  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority. 

lonathan  G.  Kalz, 

Secretary. 

[FR  Doc.  87-20900  Filed  9-10-87;  8:45  am] 

BILUr^G  CODE  B010-01-M 


Self-Regulatory  Organizaticns: 
Appl'catic-'.s  for  Unlisted  Trading 
Privileges  and  of  Opportuniry  for 
Hearing;  P.hi!adeiph;3  Stock  Exchs-ge. 
Inc. 

September  4, 1987. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)  (1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 

AGS  Computers,  Inc.,  Common  Stock, 

$0.10  Par  Value  (File  No.  7-0430) 
Dreyfus  Corp.  (The),  Common  Stock. 

SO.IO  Par  Value  (File  No.  7-0431) 
Ecolab  Inc.,  Common  Stock,  $1.00  Par 

Value  (File  No.  7-0432) 
Fleming  Companies,  Inc.,  Common 

Stock,  $2.50  Par  Value  (File  No.  7- 

0433) 
Safety-Kleen  Corp..  Common  Stock. 

$0.10  Par  Value  (File  No.  7-0433) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  September  28, 1987, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
Washington,  DC  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
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\\u\  dppri)\e  the  .ipplicutiun  if  it  finds, 
h.ised  updn  iill  the  informiitJon  availubie 
to  it.  thiit  the  extensions  of  unlisted 
triiding  privile(^es  pursuant  to  such 
Hppliciitions  are  consistent  with  the 
naintenance  of  fair  and  orderly  markets 
and  the  proti'ction  of  investors. 

For  t.hc  Commission,  by  the  Division  of 
N'.iiki't  Ri-gulalion.  pursuant  to  delegated 
d  ithon'.y. 
lonathan  G.  kalA 
iifi  rt'tiL'y 

|KR  Ucc  n-'-Zm^i  Filed  »-10-«7:  H;45  am| 
Billing  code  80io-oi-m 

IRel.  No.  IC-15965;  811-28211 

Application  for  De-Registration;  CIGNA 
High  Yield  Fund,  Inc. 

S'  pffTiii.-r  4,  IMt),'. 

AGENCV:  Securities  and  Exchange 

Commission  ("SEC"). 
ACTION:  N'otire  of  application  for  de- 
r»  i^istration  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

Applicant:  CIGNA  High  Yield  Fund, 
Inc.  ("Applicant"). 

Relevant  ld40  Act  Section:  Section 
81  f). 

Summary  of  Application:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 

Filing  Date:  The  application  was  filed 
on  May  21. 1987. 

Hearing  or  .Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
V.  ill  be  granted.  Any  interested  person 
n  ay  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
Xiti  received  by  the  SEC  by  5;30  p.m.,  on 
S>'ptember  28, 1987.  Requests  a  hearing 
in  writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit,  or,  for 
l.iwyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
uri'mo  to  the  Secretary  of  the  SEC. 
ADDRESS:  Secretary.  SEC.  4,50  5th  Street 
NVV..  Washington,  DC  20549.  Applicant, 
11.00  Arch  Street,  Philadelphia,  PA 
Tnoi. 

FOR  FURTHER  INFORMATION  CONTACT: 

I'l.il  I   Hc,i:-"v.  1202)  272-2847.  or 
S;  ►-   d!  C..)L.nsel  Karen  L.  Skidmore, 
(202)  272-3032  (Division  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATION: 

F  illovving  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person,  or 


the  SEC's  commercial  copier  who  can  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)  258-4300). 

Applicants'  Representations 

1.  Applicant  filed  a  Notification  of 
Registration  on  Form  N-8A  and  a 
registration  statement  pursuant  to 
section  8(b)  of  the  1940  Act  on  April  27, 
1978.  to  register  as  an  open-end, 
diversified  management  investment 
company.  It  also  filed  a  registration 
statement  pursuant  to  the  Securities  Act 
of  1933  on  Form  S-5  in  order  to  make  a 
public  offering  of  common  stock,  and 
this  registration  statement  became 
effective  on  June  8, 1978. 

2.  Applicant  is  a  Maryland 
corporation  in  good  standing  and 
anticipates  filing  Articles  of  Dissolution 
with  the  State  of  Maryland  and  an 
Application  for  Withdrawal  of  a  Foreign 
Corporation  with  the  State  of 
Connecticut. 

3.  On  February  6. 1987,  Applicant's 
Board  of  Directors  passed  a  resolution 
which  authorized  Applicant  to  enter  into 
the  Agreement  and  Plan  of 
Reorganization  and  Liquidation 
("Agreement").  On  April  24, 1987,  over 
50%  of  the  shareholders  of  Applicant 
approved  the  Agreement  in  which 
Applicant  became  a  separate  series  of 
shares  known  as  the  CIGNA  High  Yield 
Fund  series  of  CIGNA  Funds  Group 
("Series"),  a  business  trust  organized 
under  the  laws  of  the  Commonswealth 
of  Massachusetts,  and  each  share  of 
Applicant  was  exchanged  for  a  share  of 
Series.  On  April  27, 1987,  the  effective 
date  of  the  reorganization,  all  assets  and 
liabilities  of  Applicant  were  transferred 
to  Series. 

4.  No  expenses  of  the  reorganization 
were  incurred  by  Applicant  but  instead, 
were  borne  by  Series  and  did  not 
exceed  $10,000.  All  shareholders  of 
Applicant  became  shareholders  of 
Series  and.  therefore,  all  expenses  of  the 
reoganization  were  shared  by  all  of  the 
shareholders.  No  brokerage 
commissions  were  paid  on  the  transfer 
of  assets. 

5.  Applicant  is  not  a  party  to  any 
litigation  or  administrative  proceedings. 
Applicant  is  not  now  engaged,  and  does 
not  propose  to  engage,  in  any  business 
activities  other  than  those  necessary  for 
the  winding-up  of  its  affairs. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

lonathan  G.  Katz. 

St'cretary. 

[FR  Doc.  87-20901  Filed  9-10-87;  8:45  am) 

BILLING  CODE  MIO-01-M 


(Rel.  No.  IC-15966:  811-34971 

Application  for  De-Registration;  GIT 
Cash  Trust 


September  4, 1987. 

agency:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for  de- 
registration  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

Applicant:  GIT  Cash  Trust 
("Applicant"). 

Relevant  1940  Act  Section:  Section 
8(0. 

Summary  of  Application:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 

Filing  Date:  The  application  was  filed 
on  June  4, 1987. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  ,\ny  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5;30  p.m.,  on 
September  28.  1987.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC.  along  with 
proof  of  service  by  affidavit,  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC, 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington,  DC  20549. 
Applicant,  1655  North  Fort  Myer  Drive. 
Arlington,  VA  22209. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  J.  Heaney.  Financial  Analyst,  (202) 
272-2847,  or  Karen  L.  Skidmore,  Special 
Counsel,  (202)  272-3023  (Division  of 
Investment  Management). 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person,  or 
the  SEC's  commercial  copier,  (800)  231- 
3282  (in  Maryland,  (301)  258-4300). 

Applicants'  Representations 

1.  Applicant  filed  a  registration 
statement  pursuant  to  section  8(b)  of  the 
1940  Act  on  June  25,  1982,  to  register  as 
an  open-end,  diversified  management 
investment  company.  It  also  filed  a 
registration  statement  pursuant  to  the 
Securities  Act  of  1933  in  order  to  make  a 
public  offering  of  common  stock,  and 
this  registration  statement  became 
effective  on  December  30, 1982.  The 
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initial  public  offering  of  Applicant's 
stock  was  on  January  20.  1983. 

2.  Applicant  was  incorporated  in  the 
State  of  Massachusetts  as  a 
Massachusetts  business  trust  and  has 
filed  copies  of  its  Form  N-8F  and  Form 
N-14  with  the  Department  of 
Corporations  in  order  to  terminate  its 
registration  as  a  Massachusetts  business 
trust. 

3.  On  October  20,  1986.  the  Trustees  of 
Applicant  voted  unanimously  to 
approve  an  Agreement  and  Plan  of 
Acquisition  ("Plan")  whereby  Applicant 
would  be  acquired  by  Government 
Investors  Trust  ("Trust"),  an  affiliated. 
open-end,  diversified  management 
investment  company.  The  Trustees  also 
authorized  a  solicitation  of  Applicant's 
shareholders  to  obtain  approval  for  the 
Plan. 

4.  Form  N-14,  which  included 
proposed  proxy  materials,  was  filed 
with  the  SEC  and  became  effective  on 
February  14, 1987.  That  Prospectus/ 
Proxy  Statement  stated  that  under  the 
Plan,  Trust  would  acquire  all  of  the 
assets  of  Applicant  in  exchange  for 
assumption  by  Trust  of  all  of  the 
liabilities  of  Applicant  and  Applicant 
would  receive  Trust  shares  to  be 
distributed  pro  rata  by  Applicant  to  its 
shareholders  in  complete  liquidation 
and  termination  of  the  Applicant;  that  as 
a  result  of  the  Plan,  each  shareholder  of 
Applicant  would  become  the  owner  of 
Trust  shares  equal  in  value  to  his  or  her 
holdings  in  Applicant. 

5.  On  February  24, 1987,  proxies  were 
sent  to  all  shareholders  of  Applicant's 
Government  Money  Market  Portfolio 
and  on  February  25, 1987,  proxies  were 
sent  to  all  shareholders  of  Applicant's 
Regular  Money  Market  Portfolio.  At  a 
meeting  held  on  March  24,  1987,  the 
shareholders  of  both  portfolios 
approved  the  Plan  and  the  acquisition  of 
.Applicant  by  Trust  subsequently 
occurred  on  March  27,  1987.  On  March 
26, 1987,  shareholders  had  received  a 
distribution  of  all  dividends  accrued 
during  the  period  of  March  1, 1987, 
through  March  26, 1987.  Applicant  did 
not  incur  any  costs  in  connection  with 
the  liquidation. 

6.  Applicant  does  not  have  any 
shareholders.  No  assets  have  been 
retained  by  Applicant  and  no  liabilities 
remain  outstanding.  Applicant  is  not  a 
party  to  any  litigation  or  administrative 
proceedings.  Applicant  is  not  now 
engaged,  and  does  not  propose  to 
engage,  in  any  business  activities  other 
than  those  necessary  for  the  winding  up 
of  its  affairs. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 
lonathan  G.  Katz, 
Secretary. 
[FRDoc  Br-:r)90:F;:ed  9-10-87;  &45  am] 

BILLING  CODE  SOIO-CI-M 


DEPARTMENT  OF  STATE 

[  Public  Notice  CM-8/ 1 103 1 

Chairman's  Ad  Hoc  Group  for 
Communications  Development  of  the 
National  Committee  of  the  U.S. 
Organization  for  the  International 
Telegraph  and  Telephone  Consultative 
Committee  (CCITT);  Meeting 

The  Depd'tT.ent  of  State  announces 
that  the  Chairman's  Ad  Hoc  Group  on 
International  Communications 
Development  of  the  National  Committee 
of  the  U.S.  Organization  for  the 
International  Telegraph  and  Telephone 
Consultative  Committee  (CCITT)  will 
meet  September  22. 1987  at  10:00  a.m.  in 
Room  1207,  Department  of  State,  2201  C 
Street.  .NW.,  Washington,  DC. 

The  National  Committee  assists  in  the 
resolution  of  administrative/procedural 
problems  pertaining  to  U.S.  CCITT 
activities.  The  Ad  Hoc  Group  on 
International  Communications 
Development  reviews  issues  pertaining 
to  the  improvement  and/or  expansion  of 
the  communications  infrastructure  in 
developing  countries. 

This  meeting  will  review  recent 
developments  concerning  the  Center  for 
Telecommunications  Development, 
including  the  status  of  U.S.  fundraising 
support,  and  discuss  issues  that  will  be 
considered  by  the  Center's  Advisory 
Board  at  its  October  29-30  session.  If 
will  also  hear  a  report  on  the  bilateral 
consultations  that  Ambassador  Diana 
Lady  Dougan  held  with  African  officials 
in  July.  In  addition,  interested 
participants  will  be  invited  to  serve  on  a 
special  group  to  prepare  U.S.  positions 
on  communications  development  for  the 
1989  Plenipotentiary  Conference  of  the 
International  Telecommunication  Union. 

Members  of  the  general  public, 
specifically  representatives  of  the 
telecommunications  industry  and  those 
who  are  concerned  with 
telecommunications  development  issues 
in  developing  countries,  are  invited  to 
attend  the  meeting  and  join  in  the 
discussion,  subject  to  the  instructions  of 
the  Chairman.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  All  attendees  must  use  the  C 
Street  entrance  to  the  building.  In  that 
regard,  entrance  to  the  Department  of 
State  building  is  controlled  and  entry 


will  be  facilitated  if  arrangements  are 
made  in  advance  of  the  meeting.  All 
persons  wishing  to  attend  should  call 
(202)  647-1007. 

Request  for  further  information  should 
be  directed  to  Mr.  D.  Clark  Norton.  State 
Department,  'Washington,  DC,  telephone 
(202)  647-1007. 

Date:  September  2. 1967. 

Earl  S.  Barbely, 

Office  of  Technical  Standards  and 
Development 

[FR  Doc.  87-20883  Filed  9-10-87;  8:45  am) 

BILLING  COOC  4710-07-M 


;  Public  Node*  CM -8.  1 1 1 4 1 

Shipping  Coordinating  Committee; 
Meeting 

The  Shipping  Coordinating  Committee 
will  conduct  an  open  meeting  on 
Monday.  28  September  1987  at  0930  in 
Room  2415  of  U.S.  Coast  Guard 
Headquarters.  2100  Second  St.  SW., 
Washington.  DC  20593.  The  purpose  of 
the  meeting  is  to  review  the  results  of 
the  57th  Regular  Session  of  the 
International  Maritime  Organization 
Legal  Committee,  and  to  consider  the 
U.S.  position  for  the  58th  Regular 
Session  and  the  1st  Extraordinary 
Session.  The  Regular  Session  will  be 
held  in  London  on  12-16  October  1987, 
and  the  Extraordinary  Session  will  also 
be  held  in  London  on  19-20  October 
1987. 

58th  Regular  Session,  IMO  Legal 
Committee;  The  principal  focus  of  the 
Regular  Session  will  be  the  matters 
considered  at  the  52nd-57th  Sessions 
relating  to  marine  salvage,  in  particular 
the  revision  of  the  1910  Convention  on 
Salvage  and  Assistance  at  Sea,  and 
related  issues.  The  following  additional 
topics  are  also  on  the  58th  Session 
agenda;  proposed  Resolution  on 
Cooperation  in  Maritime  Casualty 
Investigations  submitted  by  Liberia  and 
the  United  States;  question  of  liability 
for  damage  caused  by  the  maritime 
carriage  of  hazardous  and  noxious 
substances;  possible  revision  of  the  1974 
Athens  Convention  relating  to  the 
Carriage  of  Passengers  and  their 
Luggage  by  Sea;  and  five  pending 
applications  for  consultative  status. 

With  respect  to  marine  salvage,  the 
Legal  Committee  is  expected  to  finalize 
its  work  on  a  draft  convention  based  on 
the  text  prepared  by  the  Comite 
Maritime  International.  The  draft 
convention  imposes  duties  upon  both 
shipowners  and  salvors  to  protect  the 
marine  environment,  and  adopts  a  new 
system  of  financial  incentives  to  salvors 
to  engage  in  salvage  activities  where  the 
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environmental  risks  are  great.  The 
convention  also  establishes  uniform 
rules  for  the  conduct  of  salvage 
icivities.  The  emphasis  is  on 
constructing  an  international  legal 
"Tanu'work.  within  the  traditional 
principles  of  admiralty  law,  that  will 
support  a  viable  private  salvage 
industry  while  at  the  same  time 
encouraging  efforts  to  protect  the 
environment. 

The  pnncipal  salvage  issues 
remaining  for  the  Legal  Committee  to 
aiidress  at  the  58th  session  are  as 
follows; 

1  The  scope  of  convention 
apphc.ition.  especially  with  respect  to 
offshore  platforms  and  government- 
owned,  non-commercial  cargoes: 

2.  The  scheme  for  compensating 
salvors  who  conduct  operations  which 
prevent  or  minimize,  or  which  in  certain 
circumstances  are  intended  to  prevent 
or  minimize,  damage  to  the  manne 
environment,  specifically,  the  amount  of 
compensation  and  how  the  cost  should 
be  apportioned: 

3.  The  method  a.id  extent  to  which 
s.ilvors  may  seek  to  limit  their  liability: 
and 

4.  The  appropriate  jurisdictional 
principles,  especially  with  respect  to 
actions  to  enforce  salvage  awards. 

.W  its  Regular  Session  the  Legal 
C  ommittee  will  also  consider  the 
proposed  Resolution  on  Cooperation  in 
Maritime  Casualty  Investigations  first 
s  ibmitted  by  Liberia  and  the  United 
Slates  at  the  56th  Session.  After  brief 
cl:scussion  of  the  proposal  at  the  57th 
S.'ss'.on.  the  U.S.  agreed  to  accept 
L.jmments  from  interested  governments 
in  the  intersessional  period.  After 
consultation  with  other  interested 
g  ivernments  and  coordination  with  co- 
sponsor  Liberia,  the  U.S.  has  submitted 
a  re\  ised  resolution  te.xt  for  the  58th 
Session. 

Liability  for  damage  caused  by  the 
maritime  carriage  of  hazardous  and 
noxious  substances  (HNS)  is  also  on  the 
current  agenda  for  the  Regular  Session. 
It  is  expected  that  a  coalition  will 
submit  a  new  liability  proposal  in  an 
effort  to  develop  an  alternative  regime 
for  the  failed  1984  draft  UN'S 
Convention. 

The  Regular  Session  agenda  also 
includes  five  applications  for 
consultative  status.  The  applicants  are 
as  follows:  The  International 
Association  of  European  .■\verage 
.'\djustors;  the  European  Boatmen's 
Association;  the  International  Ship 
Suppliers  Association:  the  Seamen's 
Church  Institute  of  New  York  and  New 
[ersey:  and  the  International  Christian 
Maritime  Organization. 


First  Extraordinary  Session.  IMO 
Legal  Committee:  The  Extraordinary 
Session  has  been  called  for  the  express 
purpose  of  considering  briefly  the  draft 
Convention  for  the  Suppression  of 
Unlawful  Acts  against  the  Safety  of 
Maritime  Navigation  prepared  by  the  Ad 
Hoc  Preparatory  Committee.  The  Ad 
Hoc  Committee  concluded  its  work  in 
Rome  on  22  .May  1987,  and  the  IMO 
Council  subsequendy  endorsed  the  draft 
Convention  and  the  accompanying 
Protocol.  The  Council  then  refe.Ted  the 
draft  to  the  Legal  Committee  for  a  two- 
day  review,  and  scheduled  a  Diplomatic 
Conference  to  adopt  the  Convention  for 
early  1988. 

In  referring  the  draft  Convention  to 
the  Legal  Committee,  the  Council 
directed  the  Committee's  attention  to 
the  following  issues: 

1.  The  application  of  the  Convention 
to  demise  or  bareboat  charterers; 

2.  A  proposal  to  require  post  states  to 
accept  alleged  offenders  in  the  custody 
of  vessel  masters; 

3.  The  question  regarding  the  handling 
of  crew  discipline  and  its  relationship 
with  the  scope  of  the  Convention:  and 

4.  Harmonization  of  Convention 
terminology  with  that  of  the  United 
Nations  Convention  on  the  Law  of  the 
Sea. 

Members  of  the  public  are  invited  to 
attend,  up  to  the  seating  capacity  of  the 
room. 

For  further  information  pertaining 
either  to  the  issues  to  be  discussed  at 
the  Shipping  Coordinating  Committee 
meeting,  contact  Captain  Frederick  F. 
Burgess,  Jr.  or  Lieutenant  Commander 
Frederick  M.  Rosa,  Jr..  U.S.  Coast  Guard 
(G-LMI).  Washington,  DC  20593, 
telephone  (202)  267-1527. 

Dale:  September  2. 1987. 
Richard  C.  Scissors, 

Chairman.  Shipping  Coordinating  Committee. 
[FR  Doc.  87-20682  Filed  9-10-87.  8:45  am) 

BILLING  CODE  47-'0-O7-M 


DEPARTMENT  OF  TRANSPORTATION 

Order  Instituting  Reconsideration  of 
Proceeding  To  Allocate  Japan 
Charters 

agency:  Department  of  Transportation. 
action:  Affirmation  of  Order  87-8-5  ' 
instituting  ihe  Japan  Charter 
Authorization  Proceeding  in  Docket 
43446,  (Order  87-9-12). 

summary:  On  reconsideration  of  Order 
B7-6-5,  which  instituted  the  Japan 
Charter  Authorization  Proceeding  in 


'  Published  at  32  FR  (29463).  August  7.  I!)ft7. 


Docket  43446,  the  Department  has  (a) 
affirmed  the  eligibility  criterion  for 
participation  in  the  Proceeding 
(specifically,  that  applicants  must  have 
underlying  authority  to  perform  Japan 
charters);  (b)  cl.irified  that  the  presiding 
Administrative  Law  Judge  can  consider 
various  approaches  to  allocating  the 
charters  consistent  with  the  objectives 
of  the  proceeding:  and  (c)  assigned  to 
the  Proceeding  four  additional  charters. 
(The  order  also  affirms  an  initial,  interim 
allocation  of  100  charters  outside  the 
Proceeding,  and  disposes  of  petitioner 
requests  for  additional  reporting 
requirements  for  the  initially  allocated 
charters.) 

Dated:  September  4,  1987. 
Philip  W.  Haseltine, 

Deputy  Assistant  Secretary  for  Policy  and 
International  Affairs. 
|KR  Doc.  87-20881  Filed  9-10-87:  8:45  am) 

BILLING  CODE  4910-62-M 


Federal  Aviation  Administration 
I  Summary  Notice  No.  PE-87-23] 

Petition  for  Exemption;  Summary  of 
Petitions  Received  and  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  .Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  Part 
11),  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of.  and 
participation  in.  this  aspect  of  F.AA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 

DATE:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before;  October  1, 1987. 
ADDRESS:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  Offce  of  the  Chief 
Counsel,  Attn:  Rules  Docket  (AGC-204), 

Petition  Docket  No. ,  800 

Independence  Avenue.  S\V., 
Washington.  DC  20531. 


UM  I 
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FOR  FURTHER  INFORMATION  CONTACT;  The 

petition,  any  comments  received,  and  a 
copy  of  any  final  disposition  are  filed  in 
the  assigned  regulatory  docket  and  are 
available  for  e.xamination  in  the  Rules 
Docket  (AGC-204),  Room  915G,  FAA 


ces 
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Docke! 
No 


25294 


25307 
25325 
25302 
25954 


PelltPOner 


Polar  International  Airlines 


25260  :  Naiionai  An  Transportation  Association.. 
Precision  Airlines 


World  Jel  Corporation 

Flight  International 

Seattle  Jet  Center 


20254    Royale  Airlines 


I  leadquarters  Building  (FOB  lOA).  800 
Independence  Avenue,  SW., 
Washington  DC  20591:  telephone  (202) 

267-3132. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e).  and  (g)  of  §  11.27  of 

Petitions  for  Exemption 


Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington.  DC.  on  September  2. 
1987. 

DpDcifah  E  King, 

Ac::ng  Manager,  Pmgram  Management  Staff. 


Regulations  aNecied 


14  CFR 


14  CFR 


i2i6i((n 

14  CFR  135  169  and  25  853 

14  CFR  135  429(a)  and  135  435 _... 

14  CFR  135  169.  25853.  and  121.312(b) 

14  CFR  135  169  and  25  853 

14  CFR  135.267(dl 

135  225(e)(1) _... 


Oescriplion  ol  reliol  sought 


To  allow  petitioner  to  use  the  services  o(  Mr  John  B  Laner  as  CNet  Inspector 
(Dueclor  of  Quality  Controtl  without  his  meeting  the  experience  requirements  ol 
|l21.6l(dl 

To  allow  petitioner  members  to  ooerate  certain  aircraft  without  complying  with  tne 
seat  cushion  (ia'^^-a:.  •,   fa-.a  35  ol  §25  853  (or  a  period  ol  two  rears 

To  allow  petitione-  i^  ji*  o-  '^  Cerman  tuilt  DO229-210  aircraft  certain 
components,  pans  a--  a^essxes  repaired,  overhauleo.  or  otherwise  main- 
tained by  respective  o-pi'-a  egjc-^ant  manufacturers 

To  allow  petitioner  to  ooeaie  c«".a"i  aircraft  mntryjut  complying  with  the  seat 
cushion  fia'^mao'i'-,  siarKjaas  o'  5  ?5  853  unw  each  of  the  aircraft  affected  has 
a  new  interior  mslaiied 

To  aHow  petitioner  to  operale  certain  aircaft  withoui  complying  wim  seal  cushion 
flammability  standards  ol  §25  853  tor  a  penod  of  h»o  years  beyond  the 
implementation  dale  of  November  26   198' 

Seattle  Jet  Center  pelitioneo  for  reconsoeration  o'  Denia  ol  E«empiio'-,  No  4705. 
to  permit  Seattle  Jet  Center  to  assign  a  Itighi  crewmemtier  ana  tor  its  flight 
crewmembers  to  accept  duty  dunng  flight  lime  without  having  had  at  least  10 
consecutive  hours  ol  rest  dunng  the  24-fx>ut  penod  preceding  tJie  planned 
completion  of  the  assignmerrt  Dened.  August  17.  19e7 

To  allow  petitioner  to  lake  of  from  Polk  Anny  A»  Field.  Fort  Pok.  Louisiana,  when 
the  visibility  «  less  tnan  1  mile,  but  not  less  than  one^ourth  mile  Granted. 
August  20.  1987 


\VR  Dtic  87-20887  Filett  9-10-87;  8:45  am) 
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(Summary  Notice  No.  PE-87-221 

Petition  for  Exemption;  Summary  of 
Petitions  Received  and  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (F.AA),  DOT. 
action:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 

of  prior  petitions. 


summary:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  e.xemption  (14  CFR  Part 
11),  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 


Docket 
No 


25335 


Petitioner 


specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  Chapter  I). 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in.  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATE:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before:  October  1.  1987. 

ADDRESS:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attn:  Rules  Docket  (AGC-204). 
Petition  Docket  No 800 

Petitions  for  Exemption 


Independence  Avenue.  SW., 
Washington,  DC  20591. 

FOR  FURTHER  INFORMATION:  The 

petition,  any  comments  received,  and  a 
copy  of  any  final  disposition  are  filed  in 
the  assigned  regulatory  docket  and  are 
available  for  examination  in  the  Rules 
Docket  (AGC-204),  Room  91 5G.  FAA 
Headquarters  Building  (FOB  lOA).  800 
Independence  Avenue,  SW., 
Washington.  DC  20591:  telephone  (202) 
267-3132. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e).  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington.  DC.  on  Seplemtier  2. 
1987. 
Deborah  E.  King, 

Acting  Manager. 

Program  Management  Staff. 


Regulations  affected 


Mr   L£on  Corky  Smith  and  Mr    John  Rudy  Ruh- 
wedel. 


23 1 39    Wylie  Aircraft  Corporation .. 


25313 
24540 


Salair.  Inc 

Union  Camp  Corporation . 


14C3^R  10543.. 

14  C^fl  91  31(a) 

14  CFR  135.2  .  .> 
14  CFR  91  45 


Descnption  of  relief  sought 


To  allow  petitioners.  Ifieir  employees  and  representativea  and  otfier  volunteer 
expenmentai  parachute  test  lumpers  under  then  direction  and  control  to  make 
parachute  lumps,  ana  tor  pilots  in  command  ot  avcafi  to  allow  these  persons  to 
make  parachute  lumps  from  aircraft  while  these  persons  are  weanng  a  dual 
har.iess  parachute  pack 

To  aiK)*  petitioner  to  operate  its  McDonnell  Douglas  DC-6  senes  aKcrafi  at  a  5 
percent  increased  zero  fuel  and  landing  ««ighi  (or  the  purpose  of  competing 
with  foreign  operators  operating  under  Pat  1 29  who  are  aufionzea  to  use  the  5 
percent  maease  m  zero  fuel  and  landing  weight   GflANTED.  August  26    1967 

To  atow  petitioner  to  ooerate  aircraft  with  a  maimum  pa/kMd  capacity  ol  18.000 
pounds  under  Part  135  DEhtlED.  August  21.  1987 

To  allow  petitioner  to  conduct  ferry  flights  with  one  engine  inoperative  on  its 
Lockheed  JetStai  731  aircraft,  N47UC.  N48UC  and  N490C.  without  ot;tainng  a 
special  flight  perrnn  for  each  flight  GRANTED.  August  26.  1987 
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Docket 
No 

Petiiionef 

Regulationt  attecled                                                                  Descnption  of  re»el  soufiW 

25217 


2S348 


24093 


KefHTiofe  Aif  Harlx«,  Inc 


flegiofiai  Aifime  Associatton 


Aibuqueique  International  Balloon  Fiesta.  Inc. . 


14  CFR  135  265  (aK3)  »nd  (d) 


14CFR  135.173(8) 


14  CFR  61  3<t))  and  91 


To  allow  petitioner  to  scTiedule  a  HigM  crevumemt^  ara  to  allow  rts  ligni 
crewmembefs  to  accept  an  assignment  to*  iitgni  time  m  excess  o*  3J  'H>ufS  m 
any  7  consecutive  days  ano  to  allow  petittone'  ?o  schedule  Hiqni  cewmemce'S 
to  fly  witnout  24  tioufs  ol  'est  during  any  7  consecbtrve  days  and  inslead.  to 
allow  petitionef  to  conduct  operalions  under  tne  appiop'^aie  pa^agiapns  ol 
§135.267  DENIED.  August  26.  1987 

To  allow  petitionef  memt)er  a«  cafnefs  and  any  otnei  Pan  136  cassengei  carrying 
air  earner  to  operate  their  Douglas  DC-3  airpianes  or  any  other  non.tianspon 
category  multiengme  airplane  having  a  passenger  seating  ccr-tiguralion.  exclud- 
ing any  pilot  seat,  of  lO  seats  or  more  m  passenger-carrying  operations  wthout 
being  equipped  with  either  approved  IhunderstOfm  detection  equipment  or 
approved  airtjome  weather  radar  equipment  for  120  days  to  provide  sufficient 
time  to  install  such  equipment  GRANTED.  Ajgusi  25.  t98" 

To  allow  petitioner  to  permit  loreign  t)aiioon  ptiots  and  loreign  oa:'oons  to 
participate  in  ttie  ^6th  Anrxial  AltiuguerQue  Internationai  Bai'oon  F.esia  on 
Octotier  3-11,  1987,  and  also  in  tfie  17th  Annual  AiOuc]ue*que  iriernational 
Balloon  Fiesta  in  1988  without  those  pilots  and  t)aiioons  having  lo  car^piv  "Hi 
the  FAA's  pilot  ceftilication  and  airworthiness  requirements.  GRANTED.  August 
21.  >987 


|KR  Doc  87-20888  Filed  9-10-87;  8:45  am) 
BILLING  CODE  4910-13-M 

Federal  Highway  Administration 

Environmental  Impact  Statement; 
Pitkin  County,  CO 

agency:  Federal  Highway 
.AJ.riTinistration  (FHWA),"D0T. 
action:  Motice  of  intent. 

summary:  The  FHWA  is  issuing  this 
r.otice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  highway  project 
m  Ritkin  County,  Colorado. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr  Leon  Witnian,  Division 
.Administrator,  P'ederal  Highway 
.-Xdniinistration,  555  Zang  Street,  Room 
250.  Lakewood,  Colorado  80228. 
.Attention:  Mr.  Mike  Herron,  Telephone: 
(;i031  236-3366. 
SUPPLEMENTARY  INFORMATION:  The 

KHWA.  m  cooperatiun  wiih  the 
Colorado  Department  of  Highways 
ICDOH)  wiU  prepare  an  Environmental 
Impact  Statement  (EIS)  on  a  proposal  to 
improve  State  Highway  82  in  Pitkin 
County.  Colorado.  The  proposed 
improv  ement  would  involve  the 
reconstruction  of  the  existing  SH  82 
between  the  towns  of  Basalt  and  Aspen 
for  a  distance  of  about  15  miles. 
Improvements  to  the  corridor  are 
considered  necessary  to  provide  for  the 
existing  and  projected  traffic  demand. 

A  Fin.fl  Environmental  impact 
Statement  and  section  4(f)  Statement 
(FEIS)  was  adopted  by  FHVV.A  in 
November.  1981  under  project  CS  57- 
0082-29,  Carbonda!e-East.  That  project 
study  area  included  the  segment  of  SH 
82  from  a  point  1.9  miles  east  of  SH  133 
intersection  near  Carbondale  in  Garfield 
County  to  the  West  .Aspen  City  limits,  a 
total  of  27  miles.  Based  on  information 


used  in  the  development  of  that  Draft 
EIS  and  comments  received  as  a  result 
of  the  circulation  of  that  Draft  EIS  and 
testimony  entered  during  the  holding  of 
two  formal  location  public  hearings,  a 
No-Build  alternative  from  Wingo  to 
Aspen  was  selected.  That  No-build 
segment  is  the  segment  which  will  be  re- 
examined for  potential  improvements. 

Alternatives  under  consideration 
include  (1)  taking  no  action;  (2)  widening 
the  existing  two-lane  highway  to  four 
lanes  on  the  existing  alignment;  and  (3) 
widening  the  existing  two-lane  highway 
to  four  lanes  partially  on  the  existing 
alignment  and  partially  on  new 
alignment. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  express  interest  in  this 
proposal.  A  series  of  public  meetings 
will  be  held  in  the  Basalt-Aspen  corridor 
between  September,  1987  and 
November,  1988,  In  addition,  a  public 
hearing  will  be  held.  Public  notice  will 
be  given  of  the  time  and  place  of  the 
meetings  and  hearing.  A  newsletter 
updating  the  project  status  will  also  be 
prepared  periodically  and  sent  to  all 
those  on  the  mailing  list,  the  draft  EIS 
will  be  available  for  public  agency 
review  and  comment. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposal  are  addressed 
and  all  significant  issues  identified, 
comments  and  suggestions  are  invited 
from  all  interested  parties.  Comments  or 
questions  concerning  this  proposed 
action  and  the  EIS  should  be  directed  to 
the  FHWA  at  the  address  provided 
above. 

Issued  on:  September  1,  1987. 
Leon  Witman, 

Division  Administrator,  Lakewood.  CO. 
|FR  Doc.  87-20993  Filed  9-10-87;  8:45  am) 
BILLING  CODE  «10-22-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Dated;  Septembef  4, 1987. 

The  Department  of  Treasury  has  made 
revisions  and  resubmitted  the  following 
public  information  collection 
requirRment(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980.  Pub.  L.  96-511. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  Comments 
regarding  these  information  collections 
should  be  addressed  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer,  Room 
2224.  Main  Treasury  Building.  15th  and 
Pennsylvania  Avenue  NW..  Washington. 
DC  20220. 

Internal  Revenue  Service 

OMB  Number:  New 
Form  Number:  1120-REIT 
Type  of  Review:  Resubmission 
Title:  U.S.  Income  Tax  Return  for  Real 
Estate  Investment  Trusts 

Description:  Form  1120-REIT  is  filed 
by  a  corporation,  trust,  or  association 
electing  to  be  taxed  as  a  REIT  in  order 
to  report  its  income  and  deductions  and 
to  compute  its  liability.  IRS  uses  Form 
1102-REIT  to  determine  whether  the 
REIT  has  correctly  reported  its  income, 
deductions,  and  tax  liability. 

Respondents:  Businesses  or  other  for- 
profit 
Estimated  Burden:  2,327  hours 

Clearance  Officer:  Garrick  Shear. 
(202)  535-^297.  Room  5571,  1111 
Constitution  Avenue,  .\W.,  Washington. 
DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395-6880,  Office  of  Management 


UM  I 
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and  Budget.  Room  3208,  New  Executive 
Office  Building.  Washington.  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 

|FR  Doc  87-20884  Filed  9-10-«-.  8  45  am] 

BILUNG  CODE:  4810-2S-W 


Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Date:  September  4, 19B-. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement{s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L.  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2224. 
15th  and  Pennsylvania  Avenue.  NW., 
Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0023 
Form  Number:  720 
Type  of  Review:  Revision 
Title:  Quarterly  Federal  Excise  Tax 
Return 

Description:  Form  720  is  used  to 
report  excise  taxes  due  from  retailers 
and  manufacturers  on  the  sale  or 
manufacture  of  various  articles  to  report 
taxes  on  facilities  and  ser\ices,  and 
taxes  on  certain  products  and 
commodities  (gasoline  and  windfall 
profit  taxes,  etc.).  It  enables  IRS  to 
monitor  excise  tax  liability  for  various 
categories  on  a  single  form  and  to 
collect  the  tax  quarterly  in  compliance 
with  the  law  and  regulations  (Internal 
Revenue  Code  section  6011). 
Respondents:  Individuals  or  households. 

Businesses  or  other  for-profit 
Estimated  Burden:  514,376  hours 

OMB  Number:  1545-0416 
Form  Number:  5302 
Type  of  Review:  Extension 
Title:  Employee  Census 

Description:  This  form  is  used  in 
conjunction  with  Forms  5300  and  5307 
when  applying  to  IRS  for  a 
determination  letter  stating  the  pension 
or  profit-sharing  plan  of  the  employer 
meets  the  requirements  of  section  401(a) 
of  the  Internal  Revenue  Code.  The  data 
submitted  allows  the  IRS  to  determine 
that  the  plan  does  not  discriminate  in 
favor  of  the  prohibited  group. 

Respondents:  Businesses  or  other  for- 
profit.  Small  Businesses  or 
organizations 


Estimated  Burden:  419,396  hours 

Clearance  Officer:  Garrick  Shear. 
(202)  535^297.  Internal  Revenue 
Service,  Room  5571.  lUl  Constitution 
Avenue  N'W.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395-6880,  Office  of  .Management 
and  Budget,  Room.  3208.  New  Executive 
Office  Building.  Washington.  DC  20503. 

Alcohol,  Tobacco  and  Firearms 

OMB  Number:  1512-0133 
Form  Number:  ATF  F  5400. 8  (4721) 
Type  of  Review:  Extension 
Title:  Explosives  Delivery  Record 

Description:  This  information 
collection  activity  is  used  to  verify 
distributors'  compliance  with  the 
Federal  law  and  regulations,  thereby 
documenting  the  flow  of  explosivesin 
commerce,  and  as  a  tracing  tool  to 
prevent  misuse  and  traffic  in  stolen 
explosives. 

Respondents:  Individuals  or  households 
Businesses  or  other  for-profit.  Small 
businesses  or  organizations 

Estimated  Burden:  2.500  hours 

Clearance  Officer:  Robert  Masarsky. 
(202)  566-7077.  Bureau  of  Alcohol, 
Tobacco  and  Firearms.  Room  7011. 1200 
Pennsylvania  Avenue.  NW., 
Washington,  DC  20226. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-6880.  Office  of  Management 
and  Budget.  Room  3208.  New  Executive 
Office  Buildmg.  Washington,  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer 
[FR  Doc  87-20885  Filed  9-10-87;  8:45  amj 

BILLING  CODE  iBlO-ZS-*! 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition;  El  Lissitzky 

Notice  is  hereby  given  of  the  following 
determination:  Pursuant  to  the  authority 
vested  in  me  by  the  act  of  October  19. 
1965  (79  Stat.  985.  22  U.S.C.  2459), 
Executive  Order  12047  of  March  27, 1978 
(43  FR  13359,,  March  29. 1978),  and 
Delegation  Order  No.  85-5  of  June  27, 
1985  (50  FR  27393,  July  2. 1985),  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibit,  "El  Lissitzky" 
(see  list  •)  imported  from  abroad  for  the 


temporary  exhibition  without  profit 
within  the  United  States  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  loan  agreements  with  the 
foreign  lenders.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
listed  exhibit  objects  at  the  Harvard 
University  Art  Museums  in  Cambridge 
Massachusetts,  beginning  on  or  about 
September  26. 1987.  to  on  or  about 
November  29, 1987,  is  in  the  national 
interest. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register 

John  A.  Lindburg, 

Acting  General  Counsel. 

Date:  September  9. 1987. 
(FR  Doc  8'-21035  Filed  9-10-67;  B:45  am] 

MLUNG  CODE  623(H)  1-M 


Culturally  Significant  Objects  Imported 
for  Exhibition;  King  Herod's  Dream: 
Caesarea  on  the  Sea 

Notice  is  hereby  given  of  the  following 
determination'  Pursuant  to  the  authority 
vested  in  me  bv  the  act  of  October  19, 
1965  (:-9  Stat,  985.  22  U.S.C.  2459). 
Executive  Order  12047  of  March  27.  IP'S 
(43  FR  13359.  March  29.  1978).  and 
Delegation  Order  .\o  85-5  of  ]une  2", 
1985  (50  FR  27393,  Iul\  2,  1985).  I  hereby 
determine  that  the  obiects  to  be 
included  in  the  exhibit.  "KI.N'G 
HERODS  DREAM:  CAESAREA  ON 
THE  SEA"  (see  list  'j  i.mported  from 
abroad  for  the  temporary  exhibition 
without  profit  within  the  United  States 
are  of  cultural  significance.  These 
objects  are  imported  pursuant  to  loan 
agreements  with  the  foreign  lenders.  I 
also  determine  that  the  tempoary 
exhibition  or  display  of  the  listed  exhibit 
objects  at  the  Evans  Gallerj.  National 
Museum  of  .Natural  History  in 
Washington.  DC.  beginning  on  or  about 
March  23. 1988.  to  on  or  about  June  19, 
1988:  at  the  Museum  of  Natural  History 
in  Los  Angeles,  California,  from  on  or 
about  July  16. 1988.  to  on  or  about 
October  9, 1968;  at  the  Denver  Museum 
of  Natural  History  in  Denver,  Colorado, 
from  on  or  about  November  5, 1989,  to 
on  or  about  January  29, 1989;  at  the 
Science  Museum  of  Minesota  in  St.  Paul, 
Minnesota,  from  on  or  about  February 
25. 1989  to  on  or  about  May  21, 1989;  at 
the  Museum  of  Science  in  Boston, 
Massachusetts,  from  on  or  about  June 


'  \  copy  of  this  list  may  be  obtained  by 
contacting  Mr.  John  Undburg  of  llie  Office  of  ihe 
General  Counsel  of  USIA.  The  leleptione  number  is 
202-485-7976.  and  Ihe  address  is  Room  700.  U.S. 
Information  Agency.  301  4lh  Street  SW.. 
Washington.  DC  20547. 


'  A  copy  of  this  list  may  be  obtained  by 
contacting  Mr.  )ohn  Undt)urg  of  Ihe  Office  of  the 
General  Counsel  of  USIA.  The  telephone  number  is 
202-485-7976.  and  the  address  is  Room  700.  U.S. 
Information  Agency.  301  4th  Street.  SW.. 
Washington.  DC  20547. 
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1".  1989,  to  on  or  about  September  10, 
1989:  dt  an  undetermined  location,  from 
on  or  about  October  7.  1989,  to  on  or 
about  December  31.  1989.  is  in  the 
national  mterest. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

John  A.  Lindburg, 
Ac!:iii^  General  Counsel. 

Date:  September  9. 1987. 
|FR  Doc.  87-21033  Filed  9-10-87;  8:45  am| 

BILLING  COOe  1230-01-11 


Culturally  Significant  Objects  Imported 
for  Exhibition;  Zurbaran  and  Fragonard 

.\utice  IS  hereby  given  of  the  following 
determination:  Pursuant  to  the  authority 
\  e'ited  in  me  by  the  act  of  October  19. 
1965  ("9  Stat,  98.5.  22  U,S.C,  2459), 
F.vecutive  Order  12047  of  .March  27,  1978 
(4,3  FR  13359.  March  29,  1978],  and 
Delegation  Order  No.  85-5  of  June  27, 
1985  (50  FR  27393,  July  2, 1985),  I  hereby 
determine  that  the  objects  in  the 
exhibits  "Zurbaran  '  and  "Fragonard" 
(st'e  below  '),  imported  from  abroad  for 
the  temporary  exhibition  withou'  profit 
within  the  United  States,  are  of  cultural 
significance.  I  also  deterniine  that  the 
tem.porary  exhibition  r "  display  of  the 
objects  at  the  Metropolitan  Museum  of 
Art  in  New  York  City,  beginning  on  or 
about  September  16,  1987  to  on  or  about 
December  14,  1987  for  the  Zurbaran 
exhibit  and  beginning  on  or  about 
February  2,  1988  to  on  or  about  .May  8, 
1988  for  the  Fragonard  exhibit,  is  in  the 
n.itional  mterst. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register, 

|ohn  -■X,  Lindbur^, 

Arimg  General  Counsel. 

Ddte:  September  9.  1987, 
IFR  Doc,  87-21034  Filed  9-10-87;  8:45  am] 
BILUNG  C00€  823O-01-M 


'  Details  concerning  ihese  objects  may  be 
obtained  by  contai  t;r.u  .Mr  |ohn  Lindburs  of  the 
Office  of  the  Cennril  C.unsel  of  I'SIA,  The 
lelephone  number  is  ;;02-485-"9~8.  and  the  address 
IS  Room  700.  US,  information  Agency,  301  4ih 
Sirpet.  SW  .  Washington.  DC  20547 


VETERANS  ADMINISTRATION 

Agency  Form  Under  0MB  Review 

agency:  Veterans  Administration. 
action:  Notice. 

The  Veterans  Administration  has 
submitted  to  0MB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  contains  a 
revision  and  lists  the  following 
information:  (1)  The  department  or  staff 
office  issuing  the  form,  (2)  the  title  of  the 
form,  (3)  the  agency  form  number,  if 
applicable,  (4)  a  description  of  the  need 
and  its  use,  (5)  how  often  the  form  must 
be  filled  out,  (6)  who  will  be  required  or 
asked  to  report,  (7)  an  estimate  of  the 
number  of  responses,  (8)  an  estimate  of 
the  total  number  of  hours  needed  to  fdl 
out  the  form,  and  (9)  an  indication  of 
whether  section  3504(h)  of  Pub.  L.  96-511 
applies, 

AODFtESSES:  Copies  of  the  forms  and 
supporting  documents  may  be  obtained 
from  Patti  Viers,  Agency  Clearance 
Officer  (732),  Veterans  Administration, 
810  Vermont  Avenue  NW.,  Washington, 
DC  20420,  (202)  233-2146.  Comments  and 
questions  about  the  items  on  the  list 
should  be  directed  to  the  VA's  OMB 
Desk  Oficer,  Joseph  Lackey,  Office  of 
Management  and  Budget,  726  Jackson 
Place  NW.,  Washington,  DC  20503,  (202) 
395-7316. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  within  60  days  of  this 
notice. 

Dated:  September  3, 1987. 

By  direction  of  the  Administrator, 
David  .\.  Cox, 

Associate  Deputy  Administrator  for 
Management.  . 

Revision        I 

1.  Department  of  Veterans  Benefits 

2.  Report  of  Home  Loan  Processed  on 
Automatic  Basis 

3.  VA  Form  26-1820 

4.  This  information  is  used  by  lenders 
who  meet  thft  requirements  for 


automatic  VA  guaranteed  home  loans 
and  by  VA  prior  to  issuance  of  guaranty. 

5.  On  occasion 

6.  Individuals  or  households 

7.  200.000  responses 

8.  100,000  hours 

9.  Not  applicable. 

|FR  Doc,  87-20875  Filed  9-10-87;  8:45  am) 

BILLING  COOE  S320-01-M 


Advisory  Committee  on  Women 
Veterans;  Meeting 

The  Veterans  Administration  gives 
notice  under  Pub.  L.  92-463  that  a 
meeting  of  the  Advisory  Committee  on 
Women  Veterans  will  be  held  at  the 
Dolphin  Beach  Resort.  4900  Gulf 
Boulevard,  St.  Petersburg  Beach,  Florida, 
on  October  7, 1987,  and  October  9, 1987, 
The  purposes  of  the  Advisory 
Committee  on  Women  Veterans  is  to 
advise  the  Administrator  regarding  the 
needs  of  women  veterans  with  respect 
to  health  care,  rehabilitation, 
compensation,  outreach  and  other 
programs  administered  by  the  Veterans' 
Administration;  and  the  activities  of  the 
Veterans  Administration  designed  to 
meet  such  needs.  The  Committee  will 
make  recommendations  to  the 
Administrator  regarding  such  activities. 

The  sessions  will  convene  at  12  noon 
October  7, 1987,  and  at  8:30  a,m,  on 
October  9, 1987,  These  sessions  will  be 
open  to  the  public  up  to  the  seating 
capacity  for  the  room.  Because  this 
capacity  is  limited,  it  will  be  necessary 
for  those  wishing  to  attend  to  contact 
Mrs,  Barbara  Brandau.  Program 
Assistant,  AIDS  Working  Group, 
Veterans  Administration  Central  Office 
(phone  202/233-2621)  prior  to  September 
30, 1987, 

Dated;  September  2, 1987. 

By  direction  of  the  Administrator. 
Rosa  Maria  Fontanez, 
Committee  Management  Officer. 
[FR  Doc.  87-20876  Filed  9-10-87;  8:45  am) 
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Sunshine  Act  Meetings 


Federal  Register 
Vol.  52.  No.  176 
Friday.  September  11,  1987 


This   section   of   the   FEDERAL   REGISTER 
contains   notices  of   meetings   published 
under  the   "Government   in   the   Sunshine 
Act"   (Pub.    L   94-409)   5   USC    552b(e)(3) 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  2:00  p.m.  on 
Tuesday,  September  15, 1987,  to 
consider  the  following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Discussion  of  minutes  of  previous 
meetings. 

Applications  for  consent  to  merge  and 
establish  two  branches: 

Citizens  Bank  and  Trust  of  West  Georgia. 
Carrollton.  Georgia,  an  insured  State 
nonmember  bank,  for  consent  to  merge, 
under  its  charter  and  title,  with  The 
Carrollton  State  Bank.  Carrollton.  Georgia, 
and  for  consent  to  establish  the  two  offices  of 
The  Carrollton  State  Bank  as  branches  of  the 
resultant  bank. 

State  Bank  of  Bernie,  Bemie,  Missouri,  an 
insured  State  nonmember  bank,  for  consent 
to  merge,  under  its  charter  and  title,  with 
Maiden  State  Bank,  Maiden.  Missouri,  and 
for  consent  to  establish  the  two  offices  of 
Maiden  State  Bank  as  branches  of  the 
resultant  bank. 

Request  for  waiver  of  a  condition 
imposed  in  approval  of  application  for 
consent  to  merge  and  establish  eight 
branches: 

Apple  Bank  for  Savings.  New  York  City 
(Manhattan),  New  York. 

Request  for  waiver  of  the  qualification 
examination  requirement  pursuant  to 
Municipal  Securities  Rulemaking  Board 
Rule  G-3  (e)(v): 

Central  Bank.  Walnut  Creek.  California. 

Recommendation  regarding  the 
liquidation  of  a  bank's  assets  acquired 
by  the  Corporation  in  its  capacity  as 
receiver,  liquidator,  or  liquidating  agent 
of  those  assets. 

Case  No.  4T-089-L 
The  First  National  Bank  of  Midland, 
Midland,  Texas 


Reports  of  the  actions  approved  by 
the  standing  committees  of  the 
Corporation  and  by  officers  of  the 
Corporation  pursuant  to  authority 
delegated  by  the  Board  of  Directors. 

Reports  of  the  Director,  Office  of 
Corporate  Audits  and  Internal 
Investigations: 

Audit  Report  re: 
Sunshine  State  Bank,  South  Miami,  Florida 
(6694)  (Memo  dated  August  5. 1987) 
Audit  Report  re: 
Central  Bank  and  Trust  of  Tulsa.  Tulsa, 
Oklahoma  (2597)  (Memo  dated  July  29, 
1987) 
Audit  Report  re: 
Des  Moines  Consolidated  Office.  Cost 
Center— 203  (Memo  dated  August  5. 
1987) 
Audit  Report  re: 
San  jose  Consolidated  Office.  Cost 
Center— 604  (Memo  dated  July  31, 1987) 
Audit  Report  re: 
Audit  of  Loan  Management  and 
Liquidation,  Knoxville  Consolidated 
Office  (Memo  dated  July  31, 1987) 
Audit  Report  re: 
Audit  of  Real  Estate  Owned  Assets — 
Atlanta  Regional  Office  (Memo  dated 
July  31, 1987) 
Audit  Report  re: 
Case  Management  System  Audit  Report 
(Memo  dated  July  31, 1987) 
Audit  Report  re: 
Wire  Transfer  Controls  Audit  Report 
(Memo  dated  August  20, 1987) 

Discussion  Agenda: 

Memorandum  and  resolution  re: 
Withdrawal  of  a  proposed  amendment  to 
Part  332  of  the  Corporation's  rules  and 
regulations,  entitled  "Powers  Inconsistent 
with  Purposes  of  Federal  Deposit  Insurance 
Law,"  which  amendment  would  have,  among 
other  things,  prohibited  insured  banks, 
subject  to  certain  exceptions,  from  directly 
engaging  in  real  estate  development  activities 
or  insurance  underwriting  activities  and 
would  have  established  certain  restrictions 
on  the  indirect  conduct  of  such  activities. 

Memorandum  and  resolution  re:  Final 
amdendments  to  Part  303  and  308  of  the 
Corporations  rules  and  regulations,  entitled 
"Applications.  Requests,  Submittals, 
Delegations  of  Authority,  and  Notices  of 
Acquisition  of  Control."  and  "Rules  of 
Practice  and  Procedures."  respectively,  which 
amendments  would  redelegate  authority  to 
act  on  (1)  those  applications  and 
administrative  enforcement  matters  formerly 
exercised  by  the  Board  of  Review  to  officials 
in  the  Corporation's  Division  of  Bank 
Super\'ision:  and  (2)  certain  applications  and 
administrative  enforcement  matters  to  the 
Director  of  the  Division  of  Bank  Supervision 
and.  where  confinned  in  writing  by  the 
Director,  to  other  appropriate  officials  in  the 
Division  of  Bank  Supervision. 


The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550-17th  Street  NW.. 
Washington,  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L.  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-3813. 

Dated:  September  8, 1987. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 
Executive  Secretary. 
|FR  Doc.  87-21028,  Filed  9-9-87: 11:26  am] 

BLi-ING  CODE  67«0-01-M 
FEDERAL  OEPOSrr  INSURANCE 
CORPORATION 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  2:30  p.m.  on  Tuesday,  September  15. 
1987,  the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  closed  session  by  vote  of  the 
Board  of  Directors,  pursuant  to  sections 
552b(c)(2).  (c)(4).  (c)(6],  (c)(8). 
(c)(9){A)(ii].  {c)(9)(B).  and  (c)(10)  of  Title 
5,  United  States  Code,  to  consider  the 
following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Recommendations  with  respect  to  the 
initiation,  termination,  or  conduct  of 
administrative  enforcement  proceedings 
(cease-and-desist  proceedings, 
termination-of-insurance  proceedings, 
suspension  or  removal  proceedings,  or 
assessment  of  civil  money  penalties) 
against  certain  insured  banks  or  officers, 
directors,  employees,  agents  or  other 
persons  participating  in  the  conduct  of 
the  affairs  thereof: 

Names  of  persons  and  names  and  locations 
of  banks  authonzed  to  be  exempt  from 
disclosure  pursuant  to  the  provisions  of 
subsections  (c)(6).  (c)(8).  and  (c)(9)(A)(ii)  of 
the  "Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(6).  (c)(8).  and  (c)(9)(A)(iil). 

Note. — Some  matters  falling  within  this 
category  may  be  placed  on  the  discussion 
agenda  without  further  public  notice  if  it 
becomes  likely  that  substantive  discussion  of 
those  matters  will  occur  at  the  meeting. 

Recommendation  regarding  the 
Corporation's  assistance  agreement  with 
an  insured  bank. 
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Discussion  Agenda: 

Revision  of  the  Corporation's  Bylaws. 

Resolution  reconstituting  the  standing 
committees  of  the  Corporation. 

Resolution  amending  the  delegiitions 
of  authority  with  respect  to  personnel 
matters. 

Resolution  amending  the  delegations 
of  authority  with  respect  to  regulation 
find  supervision  expendilurt'S. 

M>'morandum  regarding  request  ihjt 
the  FDIC  submit  an  amicus  brief  in 
VVe'ls  Fargo  Asia  Lim.ited  v.  Citibank, 
N.A. 

Personnel  actions  regarding 
appointments,  promotions, 
administrative  pay  increases, 
reassignments.  retirements,  separations, 
removals,  etc.: 

N;imes  of  employees  duthorized  to  be 
exempt  from  disclosurp  pursuant  to  the 
provisions  of  subsections  (c)(2)  and  (c)(6)  of 
the  "Govpmmpnt  in  the  Sunshine  Act"  (5 
IJ.S.C.  5.'")2h(i.H2)  and  (c)(f))). 

Matters  relating  to  the  possible 
tlosing  of  certain  insured  banks: 

Niimps  Hnd  locations  of  h.inks  authorized 
I.)  be  e.xcmpi  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(8).  (c)(9)(A)(ii). 
and  |c)!')!(B)  of  the  "Govprnment  in  the 
Sunshine  Act"  {5  L'S.C.  5,'i2b(c)(8). 
(c)(9){AHii).  dnd(c)i9)iB)). 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  5,5(>— 1"!h  Street. 
iWV.,  Washington.  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L.  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-3813. 

Dated:  September  8. 1987. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 

Executive  Secretary. 

\VR  Doc  R--2in29  Filed  9-9-87;  11:26  nni] 

BILLING  CODE  6714-01-M 


FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 

TIME  AND  date:  10:00  a.m.,  Wednesday, 

S.'pteniber  16,  1967. 
PUVCE:  .Marnner  S.  Eccles  Federal 
R-'serve  Board  Building.  C  Street 
entrance  between  20th  and  21st  Streets 
NW  .  Washington,  DC  20551, 
STATUS:  Op-n. 

K-ATTERS  TO  BE  CONSIDERED: 

S.iniinary  Agenda 

Beciuse  of  its  routine  nature,  no 
Substantive  discussion  of  the  following  item 
is  anticipated.  This  matter  will  be  voted  on 
w  ithout  discussion  unless  a  member  of  the 
Board  requests  that  the  item  be  moved  to  the 
discussion  agenda. 

I.  Proposed  amendment  to  Regulation  U 
(Credit  by  Banks  for  the  Purpose  of 


Purchasing  or  Carrying  Margin  Stocks)  to 
exempt  banks,  when  making  icons  of  $100,000 
or  less,  from  executing  Form  V-l.  (Proposed 
earlier  for  public  comment:  Docket  No.  R- 
0ti08) 

Discussion  Agenda 

2.  Consideration  of  whether  to  seek 

i  omment  on  a  proposed  amendment  to 
Regulation  Y  (Bank  Flolding  Companies  and 
Change  in  Bank  Control)  regarding 
acquisitions  of  thrift  institutions  by  bank 
holding  companies. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note.  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  $5  per  cassette  by  calling 
(202)  452-3684  or  by  writing  to:  Freedom  of 
Information  Office,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington.  DC 
20551.  I 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  .Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204, 

Date:  September  9. 1987. 
j.jmes  McAfee, 

Associate  Secretary  of  the  Board. 
\Vn  Doc.  87-21003  Filed  9-9-87;  10:32  am] 

BILLING  CODE  8210-01-M 


FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS 

TIME  AND  date:  Approximately  11:00 

a.m.,  Wendesday.  September  16. 1987, 

following  a  recess  at  the  conclusion  of 

the  open  meeting. 

PLACE:  Marriner  S,  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  Zlst  Streets 

\W  .  Washington,  DC  20551. 

status:  Closed. 

matters  TO  BE  CONSIDERED: 

1.  Federal  Reserve  Bank  and  Branch 
director  appointments.  (This  item  was 
originally  announced  for  a  closed  meeting  on 
September  14, 1987.) 

2.  Personnd  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actionf)  involving  individual  Federal 
Reserve  System  employees. 

3.  Any  items  carried  forward  from  a 
;^"pviously  ann^iincpd  mpp'ins 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board:  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Date:  September  9. 1987. 
J.^mes  McAfee, 

A  ssoclate  Secretary  of  the  Board. 

|!"R  Doc.  87-21  Or^  Filed  9-9-87;  10:32  am] 

BILUNC  CODE  (210-01-M 


INTER-AMERICAN  FOUNDATION 

Advisory  Council  Meeting 

TIME  AND  DATE: 

Septemlier  10.  1987 

6:00-9:00  p.m. 
September  17.  1<)87 

9:00  a  m-4:00  p.m. 

place:  1515  Wilson  Boulevard.  Fifth 
Floor,  Rosslyn,  Virginia  22209, 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

September  16.  1987 

1.  Opening  Remarks  by  Chairman  of  the 

Board.  Chairman  of  the  Advisory 
Council,  and  the  Foundation's  President 

2.  Introduction  of  .■\d\TSory  Council  Members 

3.  Introduction  of  Foundation  Staff  and 

Presentation  of  Program  Overv  lew 

September  17.  1987 

4.  Briefings  on  Foundation  Programs 

5.  Organization  of  Advisory  Council 

CONTACT  PERSON  FOR  MORE 
information:  Charles  M.  Berk, 
Secretary  to  the  Board  of  Directors,  (703) 
841-3812. 


bcr'9.  • 


Date:  Septembcr'9. 1987. 
Charles  M.  Berk. 
Sunshine  Act  Officer. 
!FR  Doc.  87-21047  Filed  9-9-67:  2:23  pm] 

BIUING  CODE  7025-CH-M 

INTER-AMERICAN  FOUNDATION 

Hoard  of  Di.-^ctors  Meeting 

TIME  AND  date: 

September  17,  1987 

6:00-9:00  p.m. 
September  18, 1987 

9:00  a.m,-12:00  noon 

place:  1515  Wilson  Boulevard,  Fifth 
Floor.  Rosslyn,  Virginia  22209, 

STATUS:  Open. 

matters  TO  BE  CONSIDERED: 

Si-ptember  17,  1937 

1.  The  Chairman's  Report 

2.  The  President's  Report 

September  18.  n)87 

3.  Report  of  the  Committees  of  the  Board 

4.  Other  Business 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Charles  .M.  Berk. 
Secretary  to  the  Board  of  Directors,  (703) 
841-3812. 

Date:  September  9,  1987. 
Charles  M.  Berk, 
Sunshine  Act  Officer. 
|IR  Doc.  87-21048  Filed  9-9-«7;  2:23  pm) 
BILLING  CODE  7O2S-0t-M 


UM  I 
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HARRY  S.  TRUMAN  SCHOLARSHIP 
FOUNDATION 

TIME  AND  DATE:  10.30  a  m    Mor.d.r, 
October  26,  1987. 

PUVCE:  National  Pri-<;s  Ci;;!;   ■14-h  \  F 
Streets.  NW.,  VVashingtim.  DC  20)45, 

STATUS:  The  meetine  will  be  opcii  to 

Public. 

MATTERS  TO  BE  CONSIDERED: 

P  irtions  open  to  the  public: 

1.  Call  meeting  to  order. 

2.  Adoption  of  proposed  agenda. 

3.  Approval  of  minut.-s  (  f  April  14. 1987 

meeting. 


4   Rtpurt  of  the  Chairman. 

a  Discussion  of  any  proposed  changes  in 
1988  or  1989  scholarship  program. 

b.  Discussion  of  the  Public  Service 
Conference  in  Lexington,  VA. 

c  Report  on  Awards  Ceremony  Speakers. 
.'^  Report  of  the  Executive  Secretary. 

a.  Status  of  the  Trust  Fund. 

!)  Comments  on  Faculty  Representatives. 

c  Regional  Review  and  Panel  update. 

d  Outlook  for  1988  nominations. 

6.  Resolution  to  empower  the  Chairman/ 

Executive  Secretary  to  enter/renew 
contracts,  conclude  agreements,  etc. 

7.  Resolution  to  elect  Senator  Thomas  F. 

Eagleton  and  Congressman  Richard 
Boiling  as  trustees-emeritus. 


8.  .New  Business. 

9.  Discuss  and  set  date,  time  and  place  of 

Spring  Board  meeting. 

10.  Adjournment. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  M::-(    \:  Cormack, 
Executive  Secretary,  Telephone  202/ 
395-4831 

Malcolm  C;   MrCormsck, 

Executive  Secretary. 

[FR  Doc.  87-21043  Filed  9-9-87;  1:12  pm) 
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Corrections 


Tn.s    sc-c'.'or.    of    the    FEDERAL    REG^S'ER 
contains    editorial    corrections    ot    previously 
Published   Presidential.   Rule,   Proposed 
Mule,    and   Notice   documents   and   voiun-es 
of   the  Code   of   Federal   Regulations 
These   corrections   are   prepared   by   the 
Otfice   of   the   Federal   Register    Agency 
prepared    corrections    are    issued    as    signed 
docurr>ents  and  appear  m  the  appropriate 
docunr>ent    catogones    eisewnere    m    the 
issue 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  92 

(Docket  No.  87-0061 

Cattle  From  Canada 

Correction 

In  proposed  rule  document  87-19759 
beginning  on  page  32561  in  the  issue  of 
Friday,  August  28, 1987,  make  the 
fuliowin.y  correction: 

On  p;i3e  32562.  in  the  first  column,  in 
the  fifth  line  from  the  bottom, 
"fxpected"  should  read  "exported". 

Billing  CODE    1505>-0'D 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IOPTS-51688;FRL-3247-41 

Certain  Chemicals  Premanufacture 
Notices 

Correction 

In  notice  document  87-18490  beginning 
on  page  30431  in  the  issue  of  PYiday, 
August  14,  1987,  make  the  following 
corrections: 

1   On  page  30431  — 

.i.  In  the  first  column,  under  DATES,  in 
the  fifth  line,  "87,1519"  should  read  "87- 
1519". 

b.  In  the  same  column,  in  the  fifth  line 
from  the  bottom,  "87,1529"  should  read 
"87-1529". 

c.  In  the  second  column  under  P  87- 
1511.  in  the  second  line,  "Substance. 
(q)".  should  read  "Substance.  (G)". 

d.  In  the  third  column,  in  the  first  line. 
"Use/Import,  (g)",  should  road  "Use/ 
Import.  (G)". 

e.  In  the  same  column,  under  P  87- 
1513.  in  the  third  line,  "Chemical.  [%)" 
should  read  "Chemical.  (S)". 
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f.  And  in  the  same  column,  the  17th 
line  from  the  bottom  should  read,  P  87- 
1517. 

2.  On  page  30432— 

a.  In  the  first  column,  the  third  line 
from  the  bottom  should  read,  "(5- 
hexenylthio).". 

b.  In  the  second  column,  under  P  87- 
1530,  in  the  fifth  and  ninth  lines, 

disulfo"  was  misspelled. 

c.  In  the  third  column,  under  P  87-1534, 
in  the  second  line.  "Chemical.",  should 
read  "Chemical.  (G)". 

3.  On  page  30433,  in  the  first  column, 
under  P  87-1540,  in  the  seventh  hne 
"bis-,m",  should  read  "bis-,". 

BILUNG  CODE  1505-01-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  872 

(Docket  No.  78-2830] 

Dental  Devices;  Genera!  Provisions 
and  Classifications  of  110  Devices 


jtAir 


Correction 

In  rule  dodiment  87-18265  beginning 
on  page  30082  in  the  issue  of 
Wednesday,  August  12, 1987,  make  the 
following  corrections: 

1.  On  page  30084,  in  the  table,  in  the 
entry  for  "872.3600",  the  Docket  No. 
should  read  "78N-2886 '. 

2.  On  page  30086,  in  the  table — 

a.  The  fourth  entry  under  "Device" 
should  read,  "Dental  electrosurgical  unit 
and  accessories", 

b.  In  the  fifth  line,  in  the  heading  for 
"Subpart  F",  "Therapeutic"  was 
misspelled. 

3.  On  page  30088,  in  the  third  column, 
in  the  table— 

a.  In  the  entry  for  "872.3490",  in  the 
right  hand  column,  in  the  third 
paragraph,  in  the  second  lino,  "salt  car-" 
should  read  "salt  and  car-". 

b.  In  the  entry  for  "872.4565",  in  the 
right  hand  column,  the  last  line  should 
read  "No.  78N-2945).", 

c.  In  the  entry  for  "872.5410",  in  the 
right  hand  column,  the  first  entry  should 
read  "Orthodontic  appliances  and 
accessories.". 

4.  On  page  30096 — 

a.  In  the  s«cond  column,  in  the  table, 
in  the  right  hand  column,  in  the  12th  line. 


"January  26, 1972"  should  read  "January 

26,  1982", 

b.  In  the  third  column,  in  the  second 
complete  paragraph,  in  the  fifth  line, 
"any  detection"  should  read  "any  caries 
detection", 

5  872.3680    1  Corrected! 

5.  On  page  30102.  in  the  second 
column,  in  §  S'^Z. 3680(a).  in  the  seventh 
line,  "cost"  should  read  "coat", 

BILUNG  CODE  1505-01-0 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Part  2800 

[  Circular  No.  25S6;  AA-330-07-421 1-02- 
NCPF-24101 

Rights-of-Way,  Principles  and 
Procedures;  Recovery  of  Costs 

Correction 

In  rule  document  87-15483  beginning 
on  page  25802  in  the  issue  of 
Wednesday.  July  8, 1987,  make  the 
following  corrections: 

l.On  page  25808.  in  the  second 
column,  in  the  table  of  contents  of 
Subpart  2808.  in  the  entry  for  §  2808.3-3. 
"withdraws"  should  read  "withdrawn", 

§2803.1     [Corrected] 

2.0n  the  same  page,  in  the  same 
column,  in  §  2808,l(b),  in  the  first  line, 
"the  subpart"  should  read  "this 
subpart".  1 

§2808.5    [Corrected] 

3. On  page  25810,  m  §  2808.5,  in  the 
third  column,  in  paragraph  (c),  in  the 
ninth  line,  "§  28088"  should  read 
"§  2808.6". 

billing  code    1505-01  d 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

AZ-9-lC-0:'-4212-l2:  A-22448! 

Realty  Actio".;  Reconveyed  Land: 
Mohave  County,  AZ 

Correction  I 

In  notice  document  87-19912  beginning 
on  page  32849  in  the  issue  of  Monday. 
August  31, 1987,  make  the  following 
corrections: 
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1.  On  page  32849  in  the  second 
column,  under  GILA  AND  SALT  RIVER 
MERIDIAN,  ARIZONA  the  s«  v  enth  line 

should  read.  "Sec,  32,  d',1  " 

2  On  the  same  page,  in  the  third 
column,  in  the  33rd  line,  "T."  should 
read  "Sec." 

BiuUNG  CODE  150f>-0'  D 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administratiop 
14CFRPart71 

!  Airspace  Docket  No  87-ASW  - ' 

Removal  of  Control  Zone;  Killeen,  TX 
Designation  of  Control  Zone:  Robert 
Gray  Army  Airfield  (AAF),  TX. 
Designation  of  Control  Zone  Hooc 
Army  Airfield  (AAF),  TX 

Correction 

In  rule  document  87-19382  beginning 
on  page  31984  in  the  issue  of  Tuesday, 


August  25. 1987.  make  the  following 
correction: 

§  7!  1'-.     .  Corrected] 

On  page  31984.  in  the  third  column,  in 
§  71.171,  under  Robert  Gray  Army 
Airfield  (AAF).  TX  [New],  in  the  ninth 
line.  "(Lat.  31813"  N.."  should  read 
"(Lat.  31  08'13-  N..". 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1910 

Occupational  Exposure  to  Benzene 

AGENCY:  Occupational  Safety  and 
iitMlth  Administration  (OSMA).  Labor. 
action:  Final  Rule. 

summary:  By  this  action,  the 

Occupational  Safety  and  Health 
Administration  (OSHA)  amends  its 
existing  standard  for  occupational 
exposure  to  benzene.  The  revised 
standard  reduces  the  permissible 
exposure  limit  (PEL)  from  10  parts 
benzene  per  million  parts  of  air  (10  ppm) 
to  an  eight  (H)-hour  time-weighted 
average  (TWA)  of  1  ppm  and  a  short- 
term  exposure  limit  (STEL)  of  5  ppm.  An 
action  level  of  0.5  ppm  is  established  to 
encourage  lower  exposures  for 
employees  and  to  reduce  administrative 
burdens  on  employers.  This  standard 
applies  to  all  industries  covered  by  the 
Occupational  Safety  and  Health  Act, 
including  the  construction  and  maritime 
industries  and  general  industry  subject 
to  certain  partial  exemptions  where 
exposures  are  very  low 

The  basis  for  promulgation  of  this 
regulation  is  a  determination  by  the 
Assistant  Secretary  that  employees 
exposed  to  benzene  face  a  significant 
health  risk  and  that  this  standard  will 
substantially  reduce  that  risk.  The 
record  in  this  rulemaking  demonstrates 
that  employees  occupationally  exposed 
to  benzene  are  at  risk  of  developing 
pancytopenia,  aplastic  anemia,  multiple 
myeloma,  leukemia  and  other  blood 
dyscrasias. 

This  stantiard  also  provides  for 
methods  of  compliance,  persona! 
protective  equipment,  employee 
monitoring,  medical  surveillance, 
medical  removal  protection, 
communication  of  hazards  to  employees, 
regulated  areas,  and  recordkeeping. 
When  the  action  level  is  exceeded, 
employers  must  initiate  certain 
compliance  activities,  such  as 
monitoring  and  medical  surveillance. 
Where  the  employer  can  demonstrate, 
by  means  of  exposure  monitoring  results 
or  historical  data,  that  the  e.xposures  of 
his  or  her  employees  do  not  exceed  the 
action  level,  the  employer  is  not 
obligated  to  comply  with  many  of  the 
requirements  of  this  standard.  The  1 
ppm  8-hour  TW.'X  substantially  reduces 
significant  risk  from  exposure  and  is 
considered  by  OSHA.  based  upon 
substantial  evidence  in  the  record,  to  be 
the  lowest  level  feasible. 


EFFECTIVE  date:  The  amended  standard 
published  today  takes  effect  on 
December  10, 1987. 

ADDRESS:  For  additional  copies  of  this 
final  standard,  contact:  OSHA  Office  of 
Publications,  U.S.  Department  of  Labor, 
Room  N-3101.  200  Constitution  Avenue 
NW„  Washington,  DC  20210.  Telephone 
(202)  523-966:- 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  James  F,  Foster,  Director.  Office  of 
Information  and  Consumer  Affairs, 
OSHA,  U.S.  Department  of  Labor,  Room 
N-3649,  200  Constitution  Avenue  NW., 
Washington.  DC  20210.  Telephone  (202) 
523-8151. 

SUPPLEMENTARY  INFORMATION:  This 
notice  of  final  action  is  divided  into  13 
parts,  numbered  I  through  XIIL  Numbers 
I  through  XI  is  the  preamble  of  the 
standard. 

Table  of  Contents 

I.  Executive  Summary 

II.  Pertinent  Legal  Authority 

III.  History  of  Regulation 

IV.  Chemical  Identification,  Production  and 

Use 

V.  Health  Effects 

A,  Introduction 

B,  Hemalotoxic  and  Carcinogenic  Effects  in 
Humans 

1.  Non-malignant  Blood  Disorders 

2,  Cancer 

Studies  of  rubber  workers 
Studies  of  chemical  workers 
Studies  of  refinery  and  petrochemical 
workers 

C,  Cytogenetic  Effects  in  Humans 

0.  Experimental  Evidence;  Carcinogenicity 

E.  Experimental  Evidence:  Subchronic 
Effects 

F.  Experimental  Evidence:  Cytogenetic  and 
Other  Effects 

G.  Absorption  of  Benzene  through  the  skin 
H.  Metabolism  and  Body  Burden 

VI.  Quantitative  Risk  Assessment 

VII.  Significance  of  Risk 

VIII.  Summary  of  Regulatory  Impact  and 
Regulatory  Flexibility  Analysis, 
Feasibility  Analysis,  and  Environmental 
Impact  Assessment 

A.  Introduction 

B.  Industry  and  Exposure  Profiles 

C.  Benefits  Analysis 

D.  Technological  Feasibility 

E.  Cost  of  Compliance 

F.  Economic  Feasibility  Analysis 

G.  Regulatory  Flexibility  Analysis 

H.  Environmental  Impact  Assessment — 
Finding  of  No  Significant  Impact 

IX.  Conclusion  and  Permissible  Exposure 

Limit 

X.  Summary  and  Explanation  of  the  Final 

Standard 

A.  Scope  and  Application:  Paragraph  (a) 

B.  Definitions:  Paragraph  (b) 

C.  Permissible  Exposure  Limits  (PELs): 
Paragraph  (c) 

D.  Regulated  Areas:  Paragraph  (d) 

E.  Exposure  Monitoring:  Paragraph  (e) 

F.  Methods  of  Compliance:  Paragraph  (f) 

G.  Respiratory  Protection:  Paragraph  (g) 


H.  Protective  CloAiing  and  Equipment: 

Paragraph  (h) 
I.  Medical  Surveillance:  Paragraph  (i) 
].  Communication  of  Benzene  Hazards  to 

Employees:  Paragraph  (j) 
K.  Recordkeeping:  Paragraph  (k) 
L.  Observation  of  Monitoring:  Paragraph  (I) 
M.  Effective  Dates:  Paragraph  (m) 
N.  Appendices:  Paragraph  (n) 

XI.  Authority 

XII.  The  Standard 

XIII.  Appendices 

References  to  the  rulemaking  record 
are  cited  in  the  text.  The  following 
abbreviations  have  been  used: 

1.  Ex.  No.:  Exhibit  number  in  the 
benzene  dockets  The  dockets  are 
located  in  the  OSHA  Docket  Office, 
Room  N'-3670,  Department  of  Labor.  The 
benzene  record  Includes  Dockets  H-059. 
H-059A,  H-059B  and  H-059C.  H-059 
includes  exhibits  entered  into  the  record 
prior  to  the  publication  of  February  10. 
1978,  standard  for  benzene.  H-059.'\ 
includes  the  information  and  comments 
on  benzene  in  liquid  mixtures.  H-059D 
includes  documents  submitted  in 
reference  to  the  Advance  Notice  of 
Proposed  Rulemaking  of  July  8,  1983.  H- 
059C  includes  documents  submitted  In 
response  to  the  Proposal  of  December 
10,  1985. 

2.  Tr.:  Transcript  date  and  page 
number.  1 

I.  Executive  Summary 

The  1987  final  benzene  standard 
lowers  the  8-hour  time-weighted  average 
(TWA)  for  occupational  exposures  to 
benzene  from  10  parts  per  million  (ppm) 
to  1  ppm  and  the  short-term  exposure 
limit  (STEL)  from  25  ppm  to  5  ppm. 
Various  important  industrial  hygiene 
provisions  including  monitoring. 
engineering  controls,  respiratory 
protection,  medical  surveillance  and 
hazard  communication  are  incorporated. 

The  standard  will  result  in  a 
substantial  reduction  in  the  workers' 
risk  of  developing  leukemia  and  other 
diseases  of  the  blood  and  blood-forming 
organs.  According  to  OSHA's  best 
estimates,  a  working  lifetime  of 
exposure  to  benzene  at  10  ppm  would 
cause  an  excess  leukemia  risk  of  95 
leukemia  deaths  per  1000  exposed 
workers.  Other  reasonable  estimates  of 
risk  range  from  8  to  IGO  deaths  per  1000 
workers.  These  are  clearly  significant 
risks,  greatly  exceeding  the  excess  risks 
of  occupationally  related  accident 
deaths  in  high  and  average  risk 
industries  which  are  30  and  3  per  1000 
workers,  respectively. 

The  new  standard  will  create  a 
minimum  reduction  in  excess  risk  of  90 
percent,  a  very  substantial  reduction 
based  on  comparing  exposures  at  10 
ppm  to  1  ppm.  On  the  basis  of  the 
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current  distribution  of  exposures,  OSHA 
estimates  that  the  new  standard  will 
prevent  a  minimum  of  326  deaths  from 
leukemia  and  diseases  of  the  blood  and 
blood-forming  organs  over  a  working 
lifetime  of  45  years. 

In  reality,  the  reduction  in  risk  will  be 
much  greater.  The  standard  incorporates 
an  action  level  of  0.5  ppm.  below  which 
many  industrial  hygiene  and  medical 
surveillance  provisions  are  not  required. 
Many  employers  having  workplaces  in 
which  such  reductions  are  feasible  will 
reduce  employee  e.xposures  to  below  0.5 
ppm  in  order  to  have  a  high  degree  of 
confidence  that  they  are  protecting  their 
employees,  to  avoid  the  costs  of  the 
industrial  hygiene  and  medical 
surveillance  provisions,  and  to  have  an 
adquate  margin  for  exposure  variability 
when  there  is  an  inspection. 

Employers  with  exposures  above  the 
action  level  are  required  to  implement  a 
variety  of  industrial  hygiene  provisions 
which  will  increase  employee 
protection.  The  monitoring  provisions 
increase  the  probability  that 
overexposures  will  be  defected  and 
reduced.  The  medical  surveillance 
provisions  will  aid  in  the  early  detection 
of  employees  with  abnormal  blood 
counts. 

The  combination  of  these  provisions, 
v^hen  carried  out,  assures  OSHA  that 
workers  will  be  substantially  better 
protected  than  the  numbers  estimated 
by  the  risk  assessments  indicate. 
Indeed,  OSHA  believes  employers  who 
fully  comply  with  the  standard's 
provisions  as  intended  will  provide 
substantial  protection  to  their  benzene- 
exposure  workers. 

OSHA  wishes  to  commend  industry, 
labor  and  public  interest  groups  whose 
combined  efforts  have  already  led  to 
substantial  lowering  of  benzene 
exposures.  These  groups  have  also 
assisted  OSHA  in  analyzing  the  data 
and  coming  to  better  decisions  through 
the  rulemaking  process.  OSHA  sincerely 
hopes  that  the  remaining,  relatively 
narrow  differences  of  opinion  regarding 
practical  issues  of  workers  protection 
will  not  prevent  the  rapid 
implementation  of  the  standard. 

OSHA  also  believes  that  the  standard, 
in  addition  to  being  protective,  is  cost- 
effective.  A  carefully  developed  series 
of  practial  exclusions  for  industry 
sectors  where  technology  assures  that 
exposures  will  be  under  the  action  level, 
concentrates  industiial  hygiene 
resources  in  areas  of  need.  Similarly,  a 
series  of  provisions  reflective  of 
industrial  hygiene  experience  permits 
employers  the  choice  of  compliance 
strategies  in  maintenance  and  repair 
activities,  when  exposures  are 
intermittent  or  are  for  a  short  term. 


where  respirators  are  sometimes  the 
control  of  choice.  However,  engineering 
and  work  practice  controls  are  given 
preference  m  production  activities  and 
more  continual  exposures  where  they 
are  generally  the  most  effective  control 
strategy. 

OSHA  is  confident  that  the  standard 
is  technically  feasible  and  that 
engineering  controls,  where  required, 
can  generally  achieve  the  1  ppm  8-hour 
TWA  and  5  ppm  STEL  consistently, 
with  a  high  degree  of  confidence  in  most 
production  operations  in  the  covered 
industries.  This  conclusion  is  based  on 
an  extensive  contractor  survey, 
evidence  submitted  to  the  record  and 
detailed  analyses.  Types  of  controls 
available  include  leak  detection  and 
repair,  vapor  recovery,  automated 
sampling,  dual  seal  valves,  enclosures 
and  many  others.  ELxposures  are  already 
quite  low  as  benzene  and  mixtures 
containmg  substantial  amounts  of 
benzene  are  handled  in  closed  systems. 
Where  one  control  may  not  be 
successful,  others  are  available. 

OSHA  has  concluded  that  the  1  ppm 
TWA  is  the  lowest  feasible  level  for 
industry  in  general.  The  action  level  will 
strongly  encourage  those  employers  who 
can  do  so  to  achieve  exposures  below 
0.5  ppm 

The  standards  will  cost  approximately 
S24  million  in  annualized  costs  (annual 
costs  plus  annualized  costs  of  capitdl). 
This  is  clearly  economically  feasible, 
representing  less  than  0.2  percent  of  the 
annual  revenues  in  the  various  industry 
sectors.  See  Tables  A,  C  and  D  in 
Section  VIII  below  for  exposure  and 
cost  data, 

A  number  of  changes  have  been  made 
from  the  proposal.  Several  additional 
sectors  (natural  gas  and  coke 
production)  have  been  generally 
exempted  from  the  standard.  Data 
indicate  that  exposures  in  these  sectors 
are  consistently  below  the  action  level. 

OSHA  has  decided  to  reduce  the 
current  short  term  exposure  limit  of  a  25 
ppm  ceiling  and  a  50  ppm  peak  to  a  5 
ppm  limit  averaged  over  a  15-minate 
period.  This  decision  is  based  on  human 
and  animal  data  indicating  that 
intermittent  or  peak  exposures  appear  to 
cause  greater  effects  than  continual 
exposures  of  the  same  or  lower  levels. 

Animal  studies  indicate  that 
intermittent  exposures  (a  good  model  for 
dose  rate  effects)  caused  greater 
decreases  in  certain  blood  counts  than 
continual  exposures  at  the  same  level. 
Several  case  control  studies  of  refinery 
workers  show  excess  leukemia  risk 
among  pipefitters,  maintenance  workers 
and  employees  in  other  jobs  which 
probably  involved  intermittent  peak 
exposures  to  benzene.  This  limit  is 


feasible  and  adds  httle  to  costs  because 
the  1  ppm  PEL,  in  general,  will  be 
achieved  through  controlling  peaks.  It 
will  also  reduce  cumulative  dose  in 
some  circumstances. 

The  frequency  of  medical 
examinations  has  been  reduced  based 
on  the  advice  of  medical  experts.  The 
examinations  are  important  to  protect 
health  and  there  is  evidence  of 
employee  reluctance  to  take  an 
examination  if  there  is  a  possibility  of 
job  loss.  Therefore,  provisions  are 
included  to  provide  jobs  in  areas  where 
benzene  exposure  is  lower  than  the 
action  level  or  if  none  are  available, 
wage  rate  retention  for  a  hmiled  time, 
for  employees  who  are  removed  from 
benzene  exposure  based  on  abnormal 
blood  counts  and  physician 
recommendations. 

The  final  standard  retains  a 
percentage  exclusion.  Where  the  only 
benzene  exposure  is  from  a  mixture  or 
solvent  with  less  than  a  fraction  of  a 
percent  of  benzene,  the  work  operation 
is  excluded  from  the  standard  This  is 
both  protective  and  cost-effective. 
Suppliers  will  be  encouraged  to  refine 
solvents  to  keep  benzene  contamination 
low.  This  protects  the  many  workers 
exposed  to  solvents  from  substantial 
benzene  exposure,  and  employers  using 
solvents  with  low  benzene 
contamination  will  not  have  compliance 
expenses.  The  final  standard  reduced 
the  period  to  achieve  a  0.1  percent  level 
of  contamination  from  5  years  to  2 
years.  Initially  the  exclusion  is  at  0.5 
percent.  Record  evidence  indicates  that 
liquid  mixtures  with  less  than  0.1 
percent  benzene  are  unlikely  to  cause 
exposures  through  dermal  absorption 
and  inhalation  equivalent  to  the  amount 
inhaled  at  the  action  level.  Mixtures 
with  less  than  0.1  percent  benzene  are 
currently  feasible. 

In  1980,  the  Supreme  Court  in 
Industrial  Union  Dept.  AFL-CIO  v. 
American  Petroleum  Institute  [lUD  v. 
API).  448  U.S.  607  (1980),  held  that 
before  OSHA  issued  a  new  health 
standard  it  must  attempt  to  quantify 
risk,  if  possible,  and  determine  whether 
the  risk  is  significant.  It  must  also 
determine  that  the  new  standard  would 
achieve  a  substantial  reduction  in 
significant  risk.  OSHA  had  not 
performed  a  quantitative  risk 
assessment  on  benzene  prior  to  issuing 
the  1978  standard.  In  addition,  the 
Supreme  Court's  analysis  indicated  that 
it  desires  a  more  careful  economic 
analysis.  The  Fifth  Circuit  also  had 
vacated  the  skin  protection  parts  of  the 
standard  based  on  the  belief  that  a 
study  to  definitively  determine  whether 


Ihfre  was  skin  absorption  could  be 
quickly  and  easily  performed. 

Since  the  issuance  of  the  1978 
standard  and  1980  Supreme  Court 
decision,  there  have  been  a  number  of 
major  scientific  developments.  The  two 
major  epidemiolosic  studies  available  at 
the  tmie  have  been  upgraded  and 
extended.  (Infante/Rinsky  and  Ott/ 
Bond).  Several  additional  ma|or 
epidemiologic  studies  have  been 
completed  (Wong,  Decoufie  et  al.). 
These  continue  to  demonstrate  that 
benzene  exposure  causes  increased  risk 
of  leukemia  and  other  blood  disorders. 
Several  recent  studies  have 
demonstrated  that  benzene  causes 
multiple-site  specific  cancers  in  animals. 
Other  studies,  which  took  substantially 
longer  and  proved  to  be  more  complex 
than  predicted,  have  definitively 
der.onstrated  that  benzene  is  absorbed 
through  the  skin.  In  addition,  a  number 
of  risk  assessments  have  been 
performed. 

A  series  of  studies  (Infante  1977, 
Rinsky  1981.  Rinsky  1986),  analyzing  the 
mortality  of  workers  exposed  to 
benzene  at  two  rubber  hydrochloride 
manufacturing  locations,  demonstrated 
excess  risk  of  leukemia.  The  most  recent 
ds  .iionstrated  a  Standardized  Mortality 
K.itu)  (SMR)  of  337  leukemia  and  409  for 
:^;ultiple  myeloma  [.\n  SMR  of  100  is  the 
normal  Vidue  if  an  excess  is  not 
observed.  An  SMR  of  200  represents  a 
lOG'r.  excess  risk  over  normal).  The 
R'.nsky  1986  study  has  excellent  follow- 
up,  98.6%  of  the  employees  were  traced 
to  determine  whether  they  were  dead  or 
alive  and  if  dead,  the  cause  of  death. 
The  study  also  carefully  analyzed 
extensive  past  exposure  dtita  and  was 
able  to  assign  doses  to  individuals 
exposed  10  to  40  years  in  the  past. 

The  Rinsky  1986  study  also 
demonstrates  a  dose-response 
reldtionship.  Workers  who  had  lower 
evposure  to  benzene  had  a  smaller 
excess  risk  (SMR- 105).  Medium 
exposure  workers  experienced  medium 
excess  risks  (SMR  =322  &  1186)  and  high 
exposure  workers,  very  high  excess  risk 
(S.MR  =6637).  The  dose-response 
relationship  increases  the  confidence  in 
the  results,  provides  a  stronger  basis  for 
rusk  assessment  and  provides  measured 
as  opposed  to  extrapolated  evidence 
that  lowering  exposure  substantially 
reduces  risk. 

The  Ott  1978  study  and  the  Bond  1986 
fnll(_)w-up  study  demonstrate 
m.yelogenous  leukemia  :isks  about  4 
times  greater  for  benzene-exposed 
workers  than  for  the  general  population. 
Eiecause  these  studies  were  of  small 
numbers  of  employees,  the  confidence 
intervals  of  the  relative  risks  are  large. 
However,  the  workers  were  exposed  to 


low  levels  of  benzene  with  average 
exposure  being  about  5  ppm  of  benzene. 

The  Chemical  Manufacturers 
Association  sponsored  a  study,  Wong, 
1983.  of  workers  in  chemical  plants.  The 
mortalities  of  the  benzene-exposed 
workers  at  the  plant  were  compared  to 
the  mortalities  or  workers  at  the  plants 
who  were  not  exposed  to  benzene  and 
to  the  general  population.  A  statistically 
demonstrable  dose  response 
relationship  between  benzene  exposure 
and  leukemia  was  observed.  The 
workers  exposed  to  benzene  had  an 
excess  risk  of  leukemia  and  all 
lymphatic  and  hematopoietic  cancer 
(which  includes  leukemia)  as  compared 
to  the  workers  who  were  not  exposed  to 
benzene.  The  low  exposure  group  (180 
ppm  months,  or  15  ppm-years  of 
exposure:  the  equivalent  of  5  ppm 
exposure  for  3  years)  demonstrated  a 
relative  risk  of  2.10;  the  medium 
exposure  group  (15-60  ppm-years),  a 
relative  risk  of  2.95;  and  the  higher 
exposure  workers  (more  than  60  ppm- 
years).  a  relative  risk  of  3.93.  (Relative 
risk  (RR)  is  a  concept  similar  to  SMR: 
3.93  RR  can  be  considered  equivalent  to 
a  393  SMR). 

OSHA  believes  these  studies  clearly 
demonstrate  an  association  between 
benzene  exposure  and  increased  risk  of 
leukemia.  The  Agency  does  not  believe 
this  conclusion  is  now  seriously 
challenged. 

Since  the  1978  standard,  three  animal 
studies  have  demonstrated  that  benzene 
is  carcinogenic  in  animals.  For  example, 
the  National  Toxicology  Program  study 
demonstrated  excess  risk  of  several 
types  of  cancers  in  both  sexes  of  rats 
and  mice.  There  was  clear  dose 
response  for  many  sites  of  cancer.  For 
example,  among  the  male  rats  for  oral 
squamous  cell  carcinoma  (cancer  of  the 
oral  cavity),  there  were  no  cancers  in 
the  controls,  6  percent  in  the  low 
exposure  group,  10  percent  in  the 
medium  exposure  group  and  14  percent 
in  the  high  exposure  group.  There  was 
excess  cancer  incidence  down  to  an 
equivalent  of  20  ppm  inhalation,  the 
lowest  exposure  level  tested. 

Benzene  has  also  been  associated 
with  several  other  diseases  and  various 
toxic  effects  in  both  human  beings  and 
animals.  This  includes  multiple 
myeloma,  aplastic  anemia,  an  often  fatal 
blood  disease  and  various  other 
sometimes  reversible  blood  disorders, 
such  as  leukopenia  and 
thrombocytopenia.  Benzene  also  has 
been  shown  to  cause  damage  to  the 
genetic  material  in  both  human  and 
animal  cells  resulting  in  chromosomal 
aberrations. 

Both  the  human  and  animal  studies 
furnish  exce  lent  bases  for  risk 
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assessment,  providing  far  more  high 
quality  data  than  would  be  necessary 
for  a  reasonable  assessment.  In  addition 
to  providing  better  human  exposure  data 
than  is  normally  available,  the  studies 
show  clear,  measured  dose-response 
and  demonstrate  increased  leukemia 
risk  as  a  result  of  exposures  not  much 
above  the  existing  levels.  Morever,  the 
estimates  of  excess  cancer  risk  from 
different  studies  are  similar. 

Risk  assessment  on  benzene  have 
been  performed  by  a  number  of 
authoritative  organizations  and 
distinguished  scientists.  For  example, 
the  Environmental  Protection  Agency- 
Carcinogen  Assessment  Group  (EPA- 
CAG)  estimate,  adjusted  to  occupational 
exposures,  shows  that  benzene  presents 
a  risk  of  34  excess  leukemia  deaths  per 
1000  workers  exposed  at  10  ppm  and  3.4 
per  1000  at  1  ppm.  The  International 
Agency  for  Research  on  Cancer's 
assessment,  based  on  the  Rinsky  1981 
study,  converted  to  an  occupational 
setting,  shows  an  excess  risk  of  14-140 
at  10  ppm  and  1.4-14  at  1  ppm.  The 
White  et  al.  risk  assessment  estimated 
excess  leukemia  risks  of  44-156  at  10 
ppm  and  5-16  at  1  ppm. 

Crump  and  Allen  performed  risk 
assessments  using  data  from  the  three 
major  epidemiologic  studies  that 
evaluated  benzene  and  leukemia. 
Among  various  analyses,  they  use  data 
from  the  Rinsky  and  Ott  studies  and  a 
weighted  cumulative  dose  and  relative 
risk  model.  They  also  combined  data 
from  the  Ott,  Wong  and  Rinsky  studies, 
and  used  a  cumulative  dose  and  relative 
risk  model.  This  analysis  utilized  the 
most  detailed  exposure  data  available 
for  the  Rinsky  study.  That  assessment 
indicated  an  excess  risk  per  1000 
exposed  workers  of  95  leukemia  deaths 
at  10  ppm  and  10  at  1  ppm.  The 
confidence  intervals  were  also 
computed  and  are  quite  narrow.  There  is 
95%  confidence  that  for  1000  benzene- 
employees  the  risk  is  between  37  and 
186  at  10  ppm  and  between  4  and  22  al  1 
ppm. 

NIOSH  (Rinsky  1986)  and  the 
American  Petroleum  Institute  (API) 
presented  assessments  utilizing  a 
conditional  logistic  regression  analysis. 
This  type  of  analysis  is  more  commonly 
used  for  differentiating  between 
influencing  variables  than  for  risk 
assessment.  It  has  an  exponential  term 
resulting  in  very  large  changes  in  risk 
over  small  changes  in  exposure.  The 
NIOSH  estimate  of  risk  converted  to  the 
method  of  presentation  used  here  is  634 
per  1000  at  10  ppm  and  5  at  1  ppm. 

The  API  presented  an  assessment  by 
Chinchilli  as  analyzed  by  Rodricks  and 
Brett.  Their  preferred  estimate,  based  on 
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the  Rinsky  study,  utilizing  a  conditional 
logistic  regression  analysis,  the  initial 
Crump  exposure  assessment  and 
various  adjustments,  is  8  excess 
leukemia  deaths  per  1000  at  10  ppm  and 
0.6  at  1  ppm.  However,  they  argued  the 
risk  will  probably  be  lower  because  they 
believe  past  exposures  might  have  been 
higher. 

Several  risk  assessments  based  on 
animal  data  have  been  performed.  EPA- 
CAG  estimated  .30  excess  huma.T  deaths 
per  1000  exposed  workers  at  10  ppm  and 
3  at  1  ppm  based  on  Zymbai  gland 
carcinoma  in  female  rats.  This  estimate 
is  virtually  identical  to  the  risk  CAG 
projected  based  upon  epidemiologic 
data.  Crump,  estimated  20  and  2  excess 
deaths  based  on  all  squamous  cell 
carcinomas  in  male  mice. 

OSHA  concludes  that  it  is  more 
appropriate  to  utilize  the  human  data  for 
significant  risk  analysis  since  it  avoids 
the  need  to  convert  animal  results  into 
human  terms.  Most  participants  in  the 
proceeding  recommended  this  approach. 
However,  the  animal  data  are  strong 
and  are  better  able  to  control  variables 
than  the  human  studies.  The  animal 
estimates  are  also  consistent  with  the 
human  estimates  and  would  be  a  strong 
basis  for  risk  assessment  if  good  human 
data  were  not  available. 

OSH.A  concludes  that  the  Crump  and 
Allen  estimate  based  on  the  three 
epidemiologic  studies  with  use  of  the 
cumulative  dose  and  relative  risk  model 
is  its  preferred  estimate.  That  estimate 
is  based  on  the  most  data  of  any 
available  risk  assessment.  Because  of 
possible  unique  factors  at  one  location 
or  mistakes  in  estimation  of  exposure  or 
relative  risk,  consistent  results  from 
several  good  studies  add  to  the 
conHdence  in  the  estimate  of  risk. 
Crump  and  Allen  made  use  of  the  most 
extensive  exposure  data  with  an 
approach  preferred  by  API.  They  also 
used  a  m.odel  for  epidemiologic  data 
which  is  widely  accepted  for  risk 
assessment  purposes  and  the  data  fit  the 
model  acceptably.  The  model  is  also 
supported  by  biological  data,  as 
discussed  below.  Moreover,  the  Crump 
and  Allen  projection  of  95  excess 
leukemia  death  per  10(X)  exposed 
employees  for  a  working  lifetime  of 
exposure  to  10  ppm  benzene  and  10 
excess  deaths  per  1000  at  1  ppm  is  in  the 
middle  of  the  range  of  other  reasonable 
estimates  presented.  The  other 
reasonable  estimates  projected  risks 
ranging  from  &-e34  at  10  ppm  and  from 
0.6  to  16  at  1  ppm.  These  are  maximum 
likelihood  estimates  not  upper 
confidence  bounds. 

OSHA  has  followed  a  consistent 
approach  for  determining  the 
significance  of  risk  since  1982  when  it 


first  put  into  practice  the  directions  of 
the  Supreme  Court  in  lUD  v.  API.  the 
benzene  decision.  The  approach  has 
been  used  for  the  arsenic  and  ETO  final 
standards  which  have  been  upheld  by  2 
Courts  of  Appeal.  The  approach  was" 
also  used  m  the  asbestos  final  standard 
and  in  the  ethylene  dibromide  and 
formaldehyde  proposals. 

OSHA  pointed  out  in  the  benzene 
proposal  that  the  risk  per  10(X)  workers 
associated  with  10  ppm  benzene  of  95, 
was  similar  to  the  risk  OSHA  found 
significant  at  the  old  exposure  limits  in 
arsenic  (U&-425).  ETO  (69-109)  and  EDB 
(70-110).  The  lifetime  occupational  risk 
of  death  from  accident  or  acute  illness  is 
20  to  30  per  1000  in  high  risk  occupations 
hke  mining  and  fire  fighting,  and  2  to  3 
in  occupations  of  average  risk  (all 
service  and  all  manufactunng).  OSHA 
stated  in  the  preamble  to  those 
standards  and  in  the  benzene  proposal. 

Congress  passed  the  Occupational  Safety 
and  Health  Act  of  1970  because  of  a 
determination  that  occupational  safety  and 
health  risks  were  too  high.  Based  on  this  it  is 
clear  that  Congress  gave  OSH.^  authority  to 
reduce  risks  of  average  or  above  average 
magnitude  when  ft-asmle  Further  the 
Supreme  Court  s'ated  that    if  t.ne  odds  are 
one  m  a  thousand  Ihai  reguLir  inhalation  of 
gasoline  vapors  that  are  2^  benzene  will  be 
fatal  a  reasonable  person  might  well  take  the 
appropriate  steps  to  decrease  or  eliminate  it" 
(50  FR  50539). 

Within  this  context  OSHA  concludes 
as  it  preliminarily  concluded  in  the 
proposal  that  significant  risk  exists  at 
the  10  ppm  level.  Based  on  the  best 
supported  estimates  of  95  excess  deaths 
per  1000,  the  risk  from  exposure  to 
benzene  at  10  ppm  is  clearly  greater 
than  that  in  the  riskiest  occupations  and 
greater  than  the  risk  of  one  in  1000 
which  the  Supreme  Court  found  a 
reasonable  person  might  find  significant. 
Even  the  lowest  estimate  of  risk,  8  per 
1000  at  10  ppm.  is  greater  than  both  the 
risks  of  average  occupations  and  the  one 
in  1000  risk  example  given  by  the 
Supreme  Court.  Therefore,  based  on  any 
of  these  estimates,  OSHA  would 
determine  that  the  risk  is  significant.  No 
major  party  challenged  OSHA's  decision 
to  reduce  exposures  from  10  ppm. 

OSHA  also  concludes  that  the  new 
benzene  standard  will  result  in  a 
substantial  reduction  in  significant  risk. 
All  the  risk  assessments  indicate  that 
the  reduction  in  risk  will  be  at  least  90 
percent,  a  clearly  substantial  reduction. 
In  addition,  several  of  the  human  and 
animal  studies  conclusively  demonstrate 
that  lowering  exposures  substantially 
lowers  risk.  The  large  majority  of 
commenters  agreed  to  the 
appropriateness  of  not  having  average 
exposure  over  1  ppm.  (Several  stated  the 


exposure  limit  should  be  set  at  2  ppm, 

but  that  this  would  result  in  average 
exposures  under  1  ppm).  In  addition,  the 
standard  at  a  minimum,  will  save  326 
lives  over  a  working  lifetime,  a 
substantial  number. 

OSHA  believes  that  the  actual 
reduction  in  risk  will  be  substantially 
greater  than  the  90  percent  predicted  by 
its  preferred  risk  assessment.  The  action 
level,  industrial  hygiene  and  medical 
provisions  further  reduce  risk. 

OSHA  also  finally  concludes  after 
reviewing  all  the  evidence  and 
comments  and  as  it  preliminarily 
concluded  in  its  proposal,  that  the  final 

standard  is  carrying  out  Congressional  intent 
within  the  limits  of  feasibility  and  does  not 
attempt  to  reduce  insignificant  risks  *  *  * 
[and  that  its  final]  benzene  standard  will 
protect  employees  and  that  employers  who 
fulfill  the  provisions  of  the  standard  will  be 
faktng  reasonable  steps  to  protect  their 
employees  from  the  hazards  of  benzene. 
Indeed  many  employers  have  already 
reduced  exposures  of  employees  to  below 
those  of  the  proposed  standard  (50  FR  50539). 

Several  oil  and  peotrochemical 
companies  raised  the  issue  of  exposure 
variability.  Typically,  exposures 
randomly  fluctuate  somewhat  around 
the  average  in  industry.  They  contended 
it  fluctuates  more  than  is  usual  in  their 
segment  because  of  the  outdoor  location 
of  their  facilities.  They  argued  that 
because  of  the  large  random  variation, 
employers  might  be  cited  based  on  a 
single  measurement  taken  by  a 
compliance  officer  (CO)  that  would  be 
above  the  8  hour  TWA  exposure  limit, 
when  in  fact  average  exposures  were 
consistently  under  the  limit. 

One  recommendation  they  made  was 
that  OSHA  might  utilize  an  averaging 
scheme.  If  the  CO  measured  an 
exposure  above  the  PEL,  the  CO  would 
review  the  employer's  previous 
measurements  and  if  they  were  under 
the  limit,  the  CO  would  not  cite  but 
would  remeasure. 

OSHA  has  carefully  reviewed  the 
voluminous  evidence  introduced  on  the 
issue  and  concluded  that  its  present 
approach  to  enforcement  is  correct.  This 
permits  the  issuance  of  citations  based 
on  one  measurement  if  the  exposure  is 
over  the  limit.  However,  CO's  are  to 
review  employer  data  and  if  the  data 
indicate  the  COs  measurement  was  not 
typical,  the  CO  m,ay  take  additional 
samples. 

A  number  of  industrial  hygienists, 
including  several  employed  by  industry, 
testified  that  causes  of  variability  can  be 
identified  by  an  industrial  hygienist  and 
that  much  variability  is  controllable.  In 
addition,  analysis  indicates  that 
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varidbility  is  not  as  great  as  has  been 
suggested  for  those  sectors. 

Secondly.  Dr.  Harris,  an  expert  on 
numiloring,  pointed  out  that  the 
implications  of  a  high  degree  of  random 
variability  are  different  than  some 
assume.  If  there  is  a  high  degree  of 
variabihty  it  is  unhke'.y  that  the  CO  will 
measure  on  a  day  that  exposures  are 
above  the  arithmetic  average  for  that 
estabhshement.  The  most  likely 
statistical  implication  of  a  high 
measurement  is  that  exposures  are  high. 
In  addition,  OSHA's  present  approach 
encourages  employers  to  measure  on 
high  days  and  keep  average  exposures 
low  by  reducing  peak  exposures,  a 
protective  approach.  An  averaging 
approach  encourages  employers  to 
measure  on  low  days,  to  balance  a 
possible  high  exposure  that  may  be 
identified  by  the  CO  rather  than 
identifying  and  controlling  the  sources 
and  causes  of  high  exposures. 

As  discussed  in  the  feasibility  section, 
OSHA  has  concluded  that  employers 
can  consistently  meet  a  1  ppm  level, 
taking  into  account  uncontrollable 
random  variation.  Indeed  one  of  the 
reasons  for  OSHA's  confidence  that  risk 
will  be  reduced  substantially  below 
those  predicted  at  1  ppm  is  that 
employers  will  reduce  controllable 
variability  (eliminating  many  high 
fluctuations)  and  will  keep  exposures 
so.mcwhat  under  a  1  ppm  average  to 
take  into  account  normal  random 
variation. 

This  final  benzene  standard  applies  to 
all  occupational  exposures  to  benzene 
except  some  subsegments  of  industry 
v\here  exposures  are  consistently  under 
the  action  level  and  are  therefore 
exempt  or  partially  exempt.  These 
include  distribution  and  sale  of  fuels, 
sealed  containers  and  pipelines,  coke 
production,  oil  and  gas  drilling  and 
production,  natural  gas  processing  and 
the  percentage  exclusion  for  liquid 
mixtures.  Exemption  from  methods  of 
compliance  and  some  monitoring 
provisions  are  included  for  barge 
cleaning  and  repair.  Further 
consideration  will  be  given  to  this 
sector. 

The  action  level  eliminates  various 
industrial  hygiene  provisions  such  as 
routine  monitoring  and  medical 
surveillance  when  exposures  are  under 
0.5  ppm  as  an  8-hour  TWA.  The  purpose 
is  to  concentrate  industrial  hygiene 
provisions  where  there  is  greatest  need 
and  encourage  employers  to  reduce 
exposure  below  the  8  hour  permissible 
exposure  limit  when  feasible  to  do  so. 
OSH.A  has  incorporated  action  levels  in 
its  prior  health  standards,  and  they  have 
worked  well. 


The  standard  requires  employers  to 
set  up  regulated  areas  where  exposures 
are  over  1  ppm  or  the  STEL  This  is  to 
warn  employees  of  the  need  to  wear 
respirators  and  discourage  employees 
who  have  no  reed  to  do  so.  from 
entering  those  areas. 

The  standard  requires  initial 
monitoring,  semi-annual  monitoring  if 
exposures  are  over  1  ppm  and  annual 
monitoring  if  exposures  are  between  0.5 
and  1  ppm.  Periodic  monitoring  is  not 
required  wher  exposures  are  under  0.5 
ppm,  but  remonitoring  is  required  if 
products  or  processes  change  which 
might  lead  to  increased  exposures.  This 
frequency  of  monitoring  is  consistent 
with  OSHA's  experience  and  is 
appropriate. 

The  standard  places  a  preference  on 
engineering  and  work  practice  controls 
for  production  activities  or  where 
exposures  to  benzene  over  1  ppm  are 
more  frequent  than  intermittent. 
However,  the  employer  may  choose  a 
compliance  strategy  including  use  of 
respirators  in  maintenance  and  repair 
activities,  when  exposures  are 
intermittent  in  nature  and  limited  in 
duration,  during  the  time  before 
engineering  controls  can  be  installed  or 
where  they  are  not  feasible,  and  when 
benezene  will  be  present  in  the  area  less 
than  30  days  a  year.  This  approach  was 
supported  almost  without  exception  in 
the  record  and  reflects  industrial 
hygiene  expertise  as  the  best  approach 
to  protecting  employees. 

The  standard  requires  employers  with 
8-hour  TWA  exposure  over  1  ppm  or  15 
minute  short-term  exposures  over  5  ppm 
to  have  a  compliance  program  to 
indicate  a  schedule  for  and  the  methods 
to  be  used  to  reduce  exposure  below  the 
limits.  No  program  is  required  if 
exposures  are  under  the  limits. 

The  standard  sets  forth  requirements 
for  selection  of  proper  respirators,  their 
use,  proper  fit-testing,  and  other 
elements  of  a  good  respirator  program. 
The  provision  reflects  expert 
recommendations  and  field  experience 
and  record  comments.  Several 
appendices  set  forth  protocols  for  fit- 
testing. 

Protective  clothing  and  equipment 
must  be  worn  to  prevent  eye  exposure 
and  limit  skin  exposure  to  benzene. 
Benzene  is  absorbed  through  the  skin. 
However,  a3  the  preamble  indicates,  it  is 
not  feasible  for  tire  builders  to  wear 
gloves.  Their  explosure  to  benzene  will 
be  controlled  by  the  industry  utilizing 
solvents  with  less  than  0.1  percent 
benzene  contamination. 

A  medical  surveillance  program  is 
required  for  employees  exposed  over  the 
action  level.  This  requires  an  initial 
medical  examination  to  establish  a 


baseline,  subsequent  yearly 
examinations  and  also  examinations 
after  exposures  resulting  from 
emergency  situations.  A  complete  blood 
count  is  required  to  determine  if  the 
blood  elements  remain  normal.  Since 
abnormal  blood  levels  are  a  possible 
indicator  of  the  development  of  a 
benzene-related  blood  disease,  an 
additional  examination  by  a 
hematologist  or  internist  is  required  if  an 
abnormal  blood  count  persists. 

If  the  physician  believes  it  medically 
justified,  employees  will  be  removed 
from  benzene  exposure  in  order  to 
improve  the  chance  that  blood  disease 
will  not  progress.  To  encourage 
employees  to  participate  in  medical 
surveillance,  employers  are  to  provide 
alternate  jobs  in  areas  where  the 
benzene  exposure  does  not  exceed  the 
action  level,  if  available.  Certain 
medical  removal  protection  provisions 
are  included  for  a  short  period  of  time  or 
until  it  is  determined  whether  the 
condition  is  permanent. 

The  emergency  medical  examination 
includes  a  urinary  phenol  test  to 
establish  whether  an  employee  has  been 
exposed  to  high  levels  of  benzene.  If  so, 
a  further  medical  examination  is 
required  to  determine  if  blood  counts 
have  become  abnormal. 

A  medical  evaluation  also  is  required 
to  determine  if  an  employee  who  must, 
can  safely  wear  a  respirator.  However, 
requirements  for  a  chest  x-ray  have 
been  eliminated  based  on  medical 
advice. 

The  standard  makes  appropriate 
provisions  for  signs  and  labels,  training, 
communication  of  benzene  hazards  to 
employees  and  observation  of 
monitoring.  They  are  necessary  so  that 
employees  will  be  aware  of  the  risks  of 
benzene,  will  be  better  able  to  take 
precautions  to  protect  themselves,  and 
will  understand  the  need  for  the 
standard's  provisions.  The  provisions 
are  designed  to  be  consistent  with 
OSHA's  hazard  communication 
standard. 

There  are  requirements  to  keep  and 
make  available  medical  and  exposure 
monitoring  records.  These  are  necessary 
to  better  diagnose  possible  disease  and 
to  review  the  success  of  the  standard. 

The  standard  is  to  become  effective  90 
days  after  issuance  pursuant  to  statute 
and  to  permit  interested  parties  time  to 
learn  about  it  and  commence 
compliance  activities.  All  provisions 
except  for  engineering  controls  must  be 
completed  60  days  after  the  effective 
date.  This  is  adequate  time,  5  months 
after  the  publication  of  the  standard,  to 
complete  initial  monitoring  and  medical 
surveillance,  purchase  respirators,  etc. 
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Employers  may  use  monitoring  data 
taken  within  a  year  of  the  effective  date 
to  satisfy  initial  monitoring 
requirements. 

Engineering  controls  require  a  longer 
period  to  design  and  msfall. 
Consequently,  the  completion  of  their 
installation  is  not  required  until  2  years 
after  the  effective  date  of  the  standard. 
In  view  of  the  already  relatively  low 
exposures,  this  is  clearly  a  feasible  time 
period  for  their  installation. 

The  steel  industry  is  currently  having 
financial  difficulties.  Based  on  the 
recommendation  of  the  United 
Steelworkers  of  America  and  the 
American  Iron  &  Steel  Institute,  and 
extended  compliance  period  of  5  years 
is  provided  for  the  installation  of 
engineering  controls  in  by-product 
plants  and  BTX  units  at  coke  facilities. 

State  Plan  Revisions 

The  23  States  and  2  terntones  with 
their  own  OSHA-approved  occupational 
safety  and  health  plans  must  revise  their 
existing  standards  within  6  months  of 
this  publication  date  or  show  OSHA 
why  there  is  no  need  for  action,  such  as 
in  the  case  that  an  existing  State 
standard  covering  occupational 
exposure  to  benzene  is  already  "at  least 
as  effective"  as  the  revised  Federal 
standard.  These  states  or  territories  are: 
Alaska.  Arizona,  California, 
Connecticut.  Hawaii.  Indiana,  Iowa. 
Kentucky.  Mar\-!and,  Michigan, 
Minnesota.  Nevada.  .New  Mexico.  New 
York.  North  Carolina.  Oregon.  Puerto 
Rico.  South  Carolina.  Tennessee.  Utah. 
Vermont.  Virginia,  the  Virgin  Islands. 
Washington,  and  Wyoming.  (In 
Connecticut  and  New  York,  the  plan 
covers  only  State  and  local  government 
employees.) 

II.  Pertinent  Legal  Authority 

The  publication  of  a  final  standard  is 
authorized  by  sections  6(b),  8(c).  and 
8(g)(2)  of  the  Occupational  Safety  and 
Health  Act  of  1970  (the  Act).  29  U.S.C. 
655  (b).  657(c)  and  657(g)(2).  Section 
6(b)(5)  governs  the  issuance  of 
occupational  safety  and  health 
Standards  dealing  with  toxic  materials 
or  harmful  physical  agents. 

It  states: 

The  Secretary,  in  promulgating  standards 
dealing  with  toxic  materials  or  harmful 
physical  agents  under  this  subsection,  shall 
set  the  standard  which  most  adequately 
assures,  to  the  extent  feasible,  on  the  basis  of 
the  best  available  evidence,  that  no  employee 
will  suffer  material  impairment  of  health  or 
functional  capacity  even  if  such  employee 
has  regular  exposure  to  the  hazard  dealt  with 
by  such  standard  for  the  period  of  his 
working  life.  Development  of  standards  under 
this  subsection  shall  be  based  upon  research, 
demonstrations,  experiments,  and  such  other 


information  as  may  be  appropriate.  In 
addition  to  the  attainment  of  the  highest 
degree  of  health  and  safety  protection  for  the 
employee,  other  considerations  shall  be  the 
latest  available  scientific  data  in  the  field,  the 
feasibility  of  standards,  and  experience 
gained  under  this  and  other  health  and  safety 
laws.  Whenever  practicable,  the  standard 
promulgated  shall  be  expressed  in  terms  of 
objective  criteria  and  of  the  performance 
desired. 

Section  3(8)  defines  an  occupational 
safety  and  health  standard  as  "a 
standard  which  requires  conditions,  or 
the  adoption  or  use  of  one  or  more 
practices,  means,  methods,  operations, 
or  processes,  reasonably  necessary  or 
appropriate  to  provide  safe  or  healthful 
employment  and  places  of  employment." 
The  Supreme  Court  has  held  under  the 
Act  that  the  Secretan,-,  before  issuing 
any  new  standard,  must  determine  Lhat 
It  IS  reasonably  necessarv'  and 
appropriate  to  remedy  a  s:gnificant  risk 
of  material  health  impairment.  Industrial 
Union  Department  v.  American 
Petroleum  Institute.  448  US.  607  (1980). 
The  court  stated  that  "*  *   *  before  he 
can  promulgate  any  permanent  health  or 
safety  standard,  the  Secretar\-  is 
required  to  make  a  thresholdfinding 
that  a  place  of  employment  is  unsafe — 
in  the  sense  that  significant  risks  are 
present  and  can  be  eliminated  or 
lessened  by  a  change  m  practices"  (448 
U.S.  at  642).  The  Court  also  slated  "that 
the  Act  does  limit  the  Secretarv's  power 
to  requiring  the  elimination  of  significant 
risks"  (448  US,  644.  n.  49). 

The  Court  indicated,  however,  that  the 
significant  risk  determination  is  "not  a 
mathematical  straitjacket."  and  the 
"OSHA  is  not  required  to  support  its 
finding  that  a  significant  risk  exists  with 
anything  approaching  scientific 
certainty."  The  Court  ruled  that  "a 
reviewing  court  [is]  to  give  OSHA  some 
leeway  where  its  findings  must  be  made 
on  the  frontiers  of  scientific  knowledge 
(and  that) ...  the  Agency  is  free  to  use 
conservative  assum.ptions  in  interpreting 
the  data  with  respect  to  carcinogens, 
risking  error  on  the  side  of 
overprotection  rather  than 
unde.rprotection"  (448  U.S.  at  655,  656). 
The  Court  also  stated  that  "while  the 
Agency  must  support  its  finding  that  a 
certain  level  of  risk  exists  with 
substantial  evidence,  we  recognize  that 
its  determination  that  a  particular  level 
of  risk  is  'significant'  will  be  based 
largely  on  policy  considerations."  (448 
U.S.  at  655,  656,  n.  62). 

Afier  OSHA  determined  that  a 
significant  risk  exists  and  that  such  risk 
can  be  reduced  or  eliminated  by  the 
proposed  standard,  it  must  set  a 
standard  "which  most  adequately 
assures,  to  the  extent  feasible  on  the 


basis  of  the  best  available  evidence, 
that  no  employees  will  suffer  material 
impairment  of  health  *  *  '."Section 
6(b)(5)  of  the  Act.  The  Supreme  Court 
has  interpreted  this  section  to  mean  that 
OSHA  must  enact  the  most  protective 
standard  possible  to  eliminate  a 
significant  risk  of  material  health 
impairment,  subject  to  the  constraints  of 
technological  and  economic  feasibility. 
American  Textile  Manufacturers 
Institute.  Inc.  v.  Donovan.  452  U.S.  490 
(1981).  The  Court  held  that  "cost-benefit 
analysis  is  not  required  by  the  statute 
because  feasibility  analysis  is"  (452  U.S. 
at  509).  The  Court  further  stated  that  the 
Agency  could  use  cost-effectiveness 
analysis  and  choose  the  least  costly  of 
two  equally  effective  standards.  (452 
U.S.  531.  n.  32). 

Two  Courts  of  Appeals  recently  have 
upheld  OSHA  standards  regulating 
carcinogens  which,  following  the 
Supreme  Court's  guidance  in  Industrial 
Union  Department  v.  American 
Petroleum  Institute  (Supra),  were  based 
on  risk  assessments  and  significant  risk 
analysis.  The  standards  were  for 
inorganic  arsenic  (48  FR  1864.  January 
14. 1983)  upheld  in  .AS.ARCO  v.  OSHA, 
746  F.  2d  483  (9th  Cir..  1984)  and 
ethylene  oxide  (49  FR  25734.  June  22. 
1984)  upheld  in  Public  Citizen  Health 
Research  Croup  v.  Tyson.  796  F.  2d  14  "9 
(DC.  Cir.,  1986).  The  D.C.  Circuit, 
however,  remanded  to  OSHA  for 
reconsideration  OSHA's  decision  not  to 
include  a  short  term  exposure  limit 
(STEL)  for  ethylene  oxide. 

Section  8(c)(3)  gives  the  Secretary 
authority  to  require  employers  to 
"maintain  accurate  records  of  employee 
exposures  to  potentially  toxic  materials 
or  harmful  physical  agents  which  are 
required  to  be  monitored  or  measured 
under  section  6."  Section  8(g)(2)  gives 
the  Secretary  authority  to  "prescribe 
such  rules  and  regulations  as  he  may 
deem  necessary  to  carry  out  (his) 
responsibilities  under  this  Act."  Section 
4(b)(2)  gives  the  Secretary  power  to 
apply  this  standard  through  the  contract 
powers  of  the  government  and  to  make 
it  applicable  under  other  statutes. 
OSfiA  concludes  that  the  new 
benzene  standard  substantially  reduces 
a  significant  risk  of  leukemia  and  other 
adverse  health  effects,  is  feasible,  is 
necessary  and  appropriate  to  carry  out 
OSHA's  responsibilities  under  the  Act, 
and  meets  all  statutory  requirements. 

III.  Historj'  of  Regulation 

Benzene  has  been  recognized  as  a 
toxic  substance  capable  of  causing 
acute  or  chronic  effects  since  1900.  An 
initial  exposure  limit  of  100  ppm  was 
recommended  in  1927  by  Winslow.  In 
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the  1940s,  as  a  result  of  blood 
abnormalities  and  one  death  among 
rubber  coating  workers  exposed  to 
benzene  concentrations  ranging  from  40 
to  80  ppm,  the  state  of  Massachusetts 
lowered  its  permissible  limit  for  benzene 
exposure  to  35  ppm. 

The  American  Conference  of 
Co\ernmenta!  Industrial  Hygienists 
(.■\CCiIt1)  recommended  a  threshold  limit 
\b!up  (TLV)  for  benzene  exposure  of  100 
ppm  m  1946.  This  TLV  was  reduced  in 
1947  to  50  ppm.  In  1948.  following 
Massachusetts'  lead.  .ACGIH  adopted  a 
TLV  of  35  ppm.  In  1963,  a  TLV  of  25  ppm 
was  proposed  by  the  .ACGIfl.  At  this 
time,  reports  of  benzene  induced  blood 
changes,  aplastic  anemia,  and  other 
blood  dyscrasias  served  as  a  basis  for 
this  action.  No  mention  w  as  made  of 
any  association  of  leukemia  with 
benzene  exposure.  In  1974,  the  ACGIH 
adopted  the  TLV  of  10  ppm  which  had 
sometime  earlier  been  recommended  by 
the  American  National  Standards 
Institute. 

The  present  OSfT'\  standard  for 
benzene  (29  CFR  Part  1910.1000.  Table 
Z-2)  was  adopted  in  1971  from  the  then 
current  ANSI  standard  without 
rulemaking  under  the  authority  of 
section  6(a)  of  the  Act.  Neither  the  ANSI 
standard  nor  the  resultant  OSfL^ 
standard  was  based  on  the  possible 
leukemogenic  effects  of  exposure  to 
benzene. 

On  May  3, 1977,  the  Assistant 
Secretary  for  OSIL^  issued  an 
Emergency  Temporary  Standard  (ETS) 
for  Occupational  Exposure  to  Benzene 
(42  FR  22516),  pursuant  to  sections  6(c) 
and  8(c)  of  the  Act.  A  temporary  stay  of 
that  standard  before  it  took  effect  was 
issued  May  20, 1977  in  the  case 
American  Petroleum  Institute  et  al.  v. 
Occupational  Safety  and  Health 
Administration  et  al.  (Fifth  Circuit,  No. 
77-1973).  No  decision  on  the  merits  of 
the  Emergency  Temporary  Standard 
was  ever  issued  but  the  ETS  never  took 
effect  because  of  various  stays.  A 
decision  on  jurisdiction  was  issued 
December  7, 1977  by  the  DC.  Circuit  in 
Industrial  Union  Dept.  AFL-CIO  v. 
Bingham.  570  F.  2d  965  (DC.  Cir.  1977). 

On  Nfay  27,  1977.  OSHA  published  a 
proposed  permanent  standard  to  control 
occupational  exposure  to  benzene  (42 
FR  27452).  Public  hearings  on  the 
benzene  proposal  were  held  July  19 
ti' rough  August  10,  1977. 

On  February  10.  1978  (43  FR  59181), 
OSHA  promulgated  a  permanent 
standard  for  occupational  exposure  to 
benzene.  29  CFR  1910.1028.  This 
standard  was  based  on  a  determination 
by  OSH.-^  that  the  available  scientific 
evidence  qualitatively  established  that 
employee  exposure  to  benzene 
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presented  the Jcancer  hazard  of 
leukemia.  In  accordance  with  OSHA's 
regulatory  approach  to  the  control  of 
employee  exposure  to  carcinogens  at 
that  time,  OSHA  had  set  the  PEL  at  the 
lowest  feasible  level  once  qualitative 
evidence  of  carcinogencity  was 
demonstrated.  The  standard,  therefore, 
limited  employee  exposure  to  benzene 
to  1  ppm  as  an  8-hour  time-weighted 
average  concentration,  with  a  ceiling 
level  of  5  ppm  for  any  15  minute  period 
during  an  8-hour  workday.  The  standard 
also  prescribed  limits  on  eye  and  skin 
contact  with  benzene  and  included 
monitoring,  medical  surveillance, 
training  and  other  provisions. 

The  standard  was  challenged  in  the 
case  oi  American  Petroleum  Institute  et 
al.  V.  Occupational  Safety  and  Health 
Administration  et  al..  581  F.2d  493  (Fifth 
Cir.  1978).  The  Fifth  Circuit  vacated  the 
standard  on  the  basis  that  the  Act 
required  OSHA  to  perform  a  cost  benefit 
analysis  which  it  had  not  performed  to 
demonstrate  substantial  benefits.  The 
Court  vacated  the  skin  absorption 
provisions  on  the  basis  that  the  agency 
should  have  vwaited  for  a  further  study 
which  the  Court  believed  would  be 
definitive  and  would  only  take  a  few 
months  to  complete. 

On  July  2, 1980,  the  U.S.  Supreme 
Court  upheld  flie  decision  of  the  Fifth 
Circuit,  vacating  the  new  benzene 
standard  in  Industrial  Union  Dept.  v. 
American  Petroleum  Institute,  448  U.S. 
607  (1980).  The  Supreme  Court  did  not 
reach  the  issut  of  cost-benefit  analysis. 
(It  was  later  decided  in  American 
Textile  Manufccturing  Institute,  v. 
Donovan,  452  U.S.  490  (1981),  that 
OSHA  standards  were  not  to  be  based 
on  cost  benefit  analysis.)  However,  the 
Supreme  Court  held  that  before  OSHA 
issued  a  new  itandard  under  section 
6(b),  it  must  determine  that  a  significant 
risk  existed  (biased  on  quantitative 
estimates,  if  possible)  and  that  a  new 
standard  would  substantially  reduce  or 
eliminate  thatirisk.  It  held  that  OSHA's 
qualitative  determination  for  benzene 
did  not  meet  that  requirement.  (See  the 
discussion  under  Legal  Authority 
above.)  After  vacating  the  new 
standard,  the  old  benzene  10  ppm 
standard  remained  in  effect. 

On  April  14, 1983.  OSHA  received  a 
petition  from  the  Oil  Chemical  and 
Atomic  Workers  Union:  the  Industrial 
Union  Dept.  AFL-CIO;  the  International 
Union  of  Allied  Industrial  Workers;  the 
International  Chemical  Workers  Union: 
the  United  Rubber,  Cork,  Linoleum  and 
Plastics  Workers  of  America:  the  United 
Steel  Workers  of  America;  the  Public 
Citizen  Health  Research  Group  and  the 
American  Public  Health  Association 
requesting  an  Emergency  Temporary 


Standard  reducing  benzene  exposures  to 
1  ppm  (Ex.  No.  126).  In  support  of  their 
position,  the  petitioners  presented 
quantitative  risk  assessments  which 
they  argued  demonstrated  significant 
risk  at  1  ppm. 

In  a  letter  on  July  1,  1983,  Assistant 
Secretary  Auchter  denied  the  petition 
for  several  reasons  (Ex.  No.  150).  First, 
the  risk  assessments  presented  needed 
additional  review  prior  to  a  decision. 
Second,  exposure  data  indicated  that 
more  than  90  percent  of  benzene 
exposed  workers  were  working  in 
industries  where  exposures  were  below 
1  ppm  and  most  of  the  rest  were 
experiencing  exposures  between  1  and  3 
ppm.  Consequently,  the  additional  risk 
remaining  in  the  interval  before  a 
thorough  review  could  be  completed 
was  much  less  than  if  exposures  were 
higher.  Third,  as  the  Supreme  Court  has 
noted.  Congress  has  "narrowly 
circumscribed  the  Secretary's  power  to 
issue  temporary  emergency  standards." 
(For  example.  OSHA  issued  an  ETS  for 
asbestos  on  November  4,  1983  (48  FR 
51086).  The  Fifth  Circuit  U.S.  Court  of 
Appeals  stayed  the  ETS  on  November 
23,  1983  and  ruled  on  March  7.  1984.  that 
the  ETS  on  asbestos  was  invalid. 
Asbestos  Information  Ass'n.  v.  OSH.^. 
717  F2d  415^)  Finally,  the  Supreme 
Court's  benzene  decision  indicated  that 
a  more  thorough  analysis  was  needed 
on  feasibility  issues.  However,  the 
Assistant  Secretary  stated  that  OSHA 
would  review  on  an  expedited  basis  the 
quantitative  risk  assessments  performed 
on  benzene  and  the  new  scientific 
evidence,  and  that  the  Agency  intended 
to  proceed  with  an  expedited 
rulemaking.  A  feasibility  analysis 
commenced  immediately. 

On  July  8.  1983.  OSHA  published  in 
the  Federal  Register  a  Request  for 
Information  and  Regulatory  Schedule 
(48  FR  31412).  The  Agency  requested 
information  about  benzene  generally 
and  answers  to  twenty-three  questions 
regarding  a  variety  of  relevant  issues 
concerning  current  occupational 
exposures  to  benzene.  Among  the  areas 
covered  was  information  developed 
since  1977  concerning  the  health  effects 
of  benzene,  its  toxicologic  properties, 
estimates  of  the  risk  presented,  current 
occupational  exposure  levels, 
approaches  and  costs  for  reducing 
exposures  and  their  cost-effectiveness. 
Comments  were  due  by  August  22,  1983. 
On  August  26. 1983.  OSHA  extended  the 
comment  period  to  September  6.  1983  (48 
FR  38858)  at  the  request  of  several 
interested  parties,  so  that  they  would 
have  sufficient  time  to  respond.  OSHA 
received  thirty-five  comments  in 
response  to  the  Request  for  Information. 
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OSHA  contracted  with  the  Institute 
for  Environmental  Mediation  in 
September,  1983,  to  encourage  interested 
trade  unions,  trade  associations  and 
other  interested  non-governmental 
parties  to  enter  into  discussions  among 
themselves  to  see  if  they  could  narrow 
issues  on  benzene  regulation.  On 
February  13,  1984,  OSHA  was  notified 
that  the  trade  unions,  trade  associations 
and  other  non-governmental  parties  had 
not  agreed  on  a  joint  document,  though 
they  agreed  that  informal  discussions  by 
the  interested  non-governmental  parties 
were  useful. 

Later  information  indicated  that  there 
might  he  a  possibility  of  agreement. 
Meetings  commenced  in  June,  ffowever. 
OSHA  was  notified  on  July  16, 1984  that 
agreement  had  not  been  reached. 

On  December  10, 1984,  several  trade 
unions  and  a  public  health  organization 
filed  a  petition  for  a  writ  of  mandamus 
in  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit 
under  the  name  United  Steelworkers  of 
America,  AFL-CIO-CIC.  et  al.  v. 
Raymond  J.  Donovan.  Secretary  of 
Labor,  et  al.  (Ex.  No.  163).  The  petition 
requested  the  Court  to  direct  OSHA  to 
proceed  with  benzene  rulemakmg  on  an 
expedited  basis. 

OSHA,  on  December  10,  1985. 
published  a  proposed  rule  for  a  revised 
standard  covering  occupational 
exposure  to  benzene  |,50  FR  50512),  The 
proposal,  based  on  the  entire  benzene 
record,  presented  OSHA's  preliminary 
determination  that  the  risks  of  leukemia 
and  other  benzene-related  health  effects 
needed  to  be  reduced,  lowered  the 
permissible  exposure  limit  (PEL)  and 
including  other  provisions  designed  to 
reduce  the  risk.  Several  public  hearings 
were  scheduled. 

Following  oral  argument  on  the 
petition  for  a  writ  of  mandamus,  the 
Court  ordered  OSHA  to  submit  a 
rulemaking  schedule  for  issuance  of  a 
Standard.  In  the  schedule  OSHA 
presented  to  the  Court,  the  Agency 
stated  that  it  expected  to  issue  a  final 
determination  on  the  rulemaking  record 
by  approximately  February.  1987. 
On  February  25,  1986.  the  Court 
n.'jected  the  petition  for  mandamus 
holding  that  the  writ  was  not 
appropriate  to  com.pel  OSIL\  to 
undertake  more  expedited  rulemaking 
than  the  proposed  14-month  timetable 
and  that  the  past  delay  in  issuing  a 
permanent  standard,  even  if  the  delay 
was  unreasonable,  was  not  grounds  to 
impose  a  mandatory  timetable. 
However,  the  Court  stated  that  the 
petitioners  could  refile  the  law  suit  if  the 
Agency  subsequently  delayed 
excessively. 


In  light  of  federal  budget  reductions 
two  of  the  public  hearings  were 
cancelled  and  a  new  schedule  set  (51  FR 
3474).  Subsequently,  OS[L\  received  a 
number  of  requests  to  extend  the 
comment  period.  Consequently,  the 
Agency  extended  the  date  to  receive 
public  comments,  notices  of  intention  to 
appear  and  prehearing  documentary 
evidence  to  March  6,  1986  (51  FR  5090). 
The  commencement  date  for  the 
Washington  hearing  was  also  changed 
to  March  18,  1986  (50  FR  5090). 

The  benzene  hearings,  were  held 
March  18-27, 1986  in  Washington.  DC 
and  April  2  and  3, 1986  in  Los  Angeles. 
California,  providing  interested  parties 
the  opportunity  to  comment  on  the 
proposed  revisions,  pursuant  to  section 
6(b)(3)  of  the  Act  (29  U.S.C.  655(b)(3)). 
Administrative  Law  Judge  Stuart  A. 
Levin  presided  over  the  hearings.  The 
deadline  for  filing  post-hearing 
submissions  of  data  and  comments  was 
May  9. 1986.  Post-hearing  briefs  were 
received  through  June  10, 1986. 

The  record,  of  H-059  C  alone  includes 
ever  280  exhibits  many  of  which  contain 
multiple  attachments  and  more  than 
36.000  pages  of  material.  It  was  certified 
by  Judge  Levin  on  June  16.  1986.  in 
accordance  with  29  CFR  1911.17.  Copies 
of  materials  contained  m  the  record  may 
be  obtained  from  the  OSH.A  Docket 
Office,  Room  N-3670.  U.S.  Deparimenf 
of  Labor.  200  Constitution  Av  enue  NW.. 
Washington.  DC  20210. 

This  final  benzene  standard  is  based 
on  a  thorough  consideration  of  the  entire 
record  of  this  proceeding,  including 
materials  relied  upon  in  all  previous 
notices,  the  record  of  the  informal 
hearings,  and  all  written  comments  and 
exhibits  received, 

IV.  Chemical  Identification,  Production 
and  Use 

Benzene  (CeHs)  is  a  clear,  colorless, 
non-corrosive,  highly  flammable  liquid 
with  a  strong,  rather  pleasant  odor.  The 
low  boiling  point  and  high  vapor 
pressure  of  benzene  cause  rapid 
evaporation  under  ordinary  atmospheric 
conditions,  giving  off  vapors  nearly 
three  times  heavier  than  air. 

Benzene  is  produced  primarily  by  the 
petrochemical  and  petroleum  refining 
industries  by  a  process  called  catalytic 
reformation,  which  converts  certain 
lower  octane  hydrocarbon  into  higher 
octane  aromatics.  These  two  industries 
are  responsible  for  98  percent  of  the 
total  U.S.  production  of  benzene. 
Recovery  through  catalytic  reformation 
and  thermal  cracking  of  petroleum 
hydrocarbons,  including  the  benzene 
formed  from  the  dealkylation  of  toluene, 
accounts  for  approximately  75  percent 
of  the  total  quantity  produced.  Recovery 


of  coal-derived  benzene,  primarily  as  a 
by-product  of  the  coking  process  in  steel 
mills,  was  once  the  major  source  of 
benzene.  Today,  however,  this  process 
accounts  for  only  2  percent  of  the  total 
United  States  production. 

The  first  major  industrial  use  of 
benzene  was  as  a  solvent  in  the  rubber 
industry  just  preceding  WoHd  War  I. 
During  Worid  War  I,  benzene 
pi  eduction  was  stimulated  greatly  by 
the  demand  for  and  resulting  production 
of  toluene  in  the  manufacture  of 
explosives.  Large  quantities  of  benzene 
are  used  to  manufacture  other  organic 
compounds  such  as  ethylbenzene, 
styrene,  cumene,  and  cyclohexanol.  This 
situation  led  to  greatly  increased  uses  of 
benzene  as  a  solvent  in  the  artificial 
leather,  rubber  goods,  and  rotogravure 
industries. 

Many  products  contain  benzene 
exclusively  as  the  result  of 
contamination.  Benzene  is  a  naturally 
occurring  compound  in  crude  oil  and 
natural  gas  (e.g..  the  benzene  content  of 
these  streams  varies  by  geographical 
location  and  is  ususally  between  0.1  and 
3.0  percent  by  volume),  and  some  degree 
of  benzene  contamination  occurs  in 
products  refined  from  crude  oil  and 
natural  gas  (e.g..  solvents,  fuels,  and 
oils)  because  of  the  nature  of  the 
fractional  distillation  process  by  which 
these  substances  are  produced.  Benzene 
generally  does  not  improve  the 
performance  of  these  materials. 

Unreacted  benzene  may  also  be 
present  in  major  benzene  derivatives 
(e.g.,  methylbenzene)  or  in  other 
specialty  chemicals  that  use  benzene  as 
feedstock  (e.g.,  dicyclopentadiene).  The 
presence  of  unreacted  benzene  in  major 
derivatives  or  other  specialty  chemicals 
is  undesirable  from  the  producer's  point 
of  view  and  is  not  generally  useful  to 
product  users. 

Industries  and  processes  currently 
using  benzene  or  liquids  containing 
benzene  include  the  chemical,  printing, 
lithograph,  rubber  cement,  rubber 
fabricating,  paint,  varnish,  stain 
remover,  adhesive,  and  petroleum 
industries.  Benzene  is  also  used 
extensively  in  chemical  laboratories  as 
a  solvent  and  as  a  reactanf  in  numerous 
chemical  applications.  Where  benzene 
is  produced,  used  or  stored  in  large 
amounts,  it  is  generally  contained  in 
enclosed  systems,  although  exposures 
can  occur  during  liquid  transfer 
operations,  from  equipment  leakage  and 
carryover  losses,  and  in  maintenance 
operations. 
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V.  Health  Effects 

A.  Introduction 

Benzene  has  been  known  to  be  a  bone 
marrow  poison  since  the  report  of 
aplastic  anemia  by  Santesson  (1897,  Ex. 
.\o.  159-70)  and  the  report  of  a  blood 
abnormality  that  is  thought  to  have  been 
a  case  of  leukemia  by  LeN'nir  and 
Claude  (1897,  Ex,  .\o,  159-50).  The  first 
case  associating  leukemia  with  benzene 
exposure  was  reported  by  Delore  and 
Borsomano  m  1928  (Ex.  No.  159-23). 

Over  the  years,  reports  in  the 
literature  have  linked  hundreds  of  cases 
of  aplastic  anemia,  leukemia  and  other 
disea.ses  of  the  blood  to  benzene 
exposure.  It  has  been  established  that 
benzene  exposure  is  causally  linked  to 
leukemia,  to  aplastic  anemia  (an  often 
fatal  disease  of  the  bone  marrow)  and  to 
suppression  of  various  cellular  elements 
of  the  peripheral  blood,  i.e..  decreases  in 
white  cells  or  leukocytes  (leukopenia), 
red  cells  (anemia),  platelets  or 
thrombocytes  (thrombocytopenia)  and 
all  three  of  these  cellular  elements 
(pancytopenia).  In  the  early  stages  of 
leukopenia,  anemia,  thrombocytopenia 
or  pancytopenia,  the  effects  may  be 
reversible. 

Since  the  1970's,  formal  epidemiologic 
studies  have  evaluated  the  relative  risk 
of  leiikemia  among  benzene  exposed 
individuals.  One  study  demonstrates  a 
significant  excess  of  myelogenous 
leukemia  among  a  cohort  of  workers 
exposed  to  average  benzene 
co'K.entrations  of  about  5  ppm. 
Additional  studies,  along  with  numerous 
case  reports,  have  shown  that  benzene 
alone  or  in  combination  with  other 
chemicals  is  associated  with  several 
hematological  disorders  including 
myelogenous  leukemia  and  its  variants, 
lymphatic  leukemia,  multiple  myeloma, 
paroxysmal  nocturnal  hemoglobinuria, 
various  forms  of  ly.mphoma,  aplastic 
anemia  and  various  cytopenias.  The 
basic  .mechanism  by  which  benzene 
affects  bone  marrow  precursor  cells  is 
still  unclear.  Evidence  in  the  record 
indicates  that  cytogenetic  changes  are 
likely  to  be  involved  (Ex.  Nos.  128-46, 
128-4",  252-A-17-95,  Tr.  4/2/86,  pp.  12- 
54). 

The  scientific  literature  includes  many 
case  reports,  case  series,  and 
epidemiologic  studies  which 
qualitatively  link  benzene  exposure  with 
chromnsomal  dam.age  in  humans.  This 
hter.iture  has  been  reviewed  and 
sun.marized  in  several  places  (N'AS. 
19~t).  Goldstein,  1977;  OSMA.  1978; 
I.\RC.  1982;  and  others;  Ex.  Nos.  128- 
5.7,8.59|.  Information  also  indicates  that 
chromosomal  damage  in  workers  is 
associated  with  benzene  exposures 
below  10  ppm.  Recent  experimental 


studies  have  demonstrated 
chromosomal  damage  in  experimental 
animals  exposed  by  inhalation  for  six 
hours  to  1  ppm  benzene. 

Although  suspicion  of  types  of  cancers 
other  than  of  the  lymphohematopoietic 
system  has  been  raised,  these  have  not 
been  adequately  evaluated  from 
epidemiologic  cohort  or  case-control 
studies  of  workers  exposed  to  benzene. 
However,  since  1978.  experimental 
studies  have  demonstrated  that  benzene 
experimental  studies  have  demonstrated 
that  benzene  administered  either  by  oral 
gavage  or  by  inhalation  induces  cancers 
of  multiple  sites  in  experimental 
animals.  The  major  reports  of  these 
findings  are  presented  in  more  detail 
below. 

Several  consensus  groups  have 
confirmed  the  carcinogenic  potential  of 
benzene,  including  the  American 
Conference  of  Governmental  Industrial 
Hygienists  (ACGIH-TLV,  1983,  Ex.  No. 
15&-5),  the  International  Agency  for 
Research  on  Cancer  (lARC)  (1982,  Ex. 
No,  128-fl),  and  the  National  Toxicology 
Program  (NTP)  (Ex.  No.  148). 

B.  Hematotoxic  and  Carcinogenic 
Effects  in  Humans 

1.  Non-malignant  Blood  Disorders 

The  toxic  effects  of  benzene  on  the 
human  hematopoietic  system  are  well 
documented  in  the  literature.  A  common 
clinical  finding  in  benzene 
hemafotoxicity  is  a  decrease  in  various 
cellular  elements  of  the  circulating 
blood,  called  crytopenia.  This  decrease 
may  manifest  itself  as  pancytopenia  and 
aplastic  anemia  or  as  unicellular 
cytopenias  such  as  leukopenia  or 
thrombocytopenia  (Goldstein,  1977,  Ex. 
No.  59). 

Aplastic  anemia  or  hypoplastic 
anemia  is  a  rare  disorder,  characterized 
by  a  reduction  of  all  cellular  elements  in 
the  peripheral  blood  and  in  the  bone 
marrow.  Aplastic  anemia  has  a  poor 
prognosis.  It  has  a  high  case-fatality  rate 
of  about  30-50%  within  one  year  of 
diagnosis.  Aplastic  anemia  caused  by 
benzene  exposure  is  also  associated 
with  an  increased  risk  of  developing 
acute  nonlymphocytic  leukemia  (ANLL) 
for  those  individuals  who  do  not  die 
from  the  anemia.  Vigliani  and  co- 
workers in  Italy  and  Aksoy  and  co- 
workers in  Turkey  have  described 
several  series  of  cases  of  leukemia  and 
aplastic  anemia  attributed  to 
occupational  benzene  exposure.  Aksoy 
(1980,  Ex.  No.  144-039)  reported  on  44 
cases  of  pancytopenia  among  28,500 
benzene  exposed  workers  in  Istanbul, 
Turkey  during  the  years  1967  to  1979. 
Twenty-three  of  the  44  cases  (52%) 
experienced  remission  of  the  aplastic 
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anemia.  Fourteen  of  the  44  cases  (32%) 
died  from  complications  of  aplastic 
anemia  or  pancytopenia.  Six  of  the  44 
cases  (14%)  of  pancytopenia  later  died 
from  leukemia.  Aksoy  also  reported  that 
in  twenty-six  percent  of  42  leukemia 
cases,  the  leukemia  was  preceded  by  a 
period  of  pancytopenia.  The  interval 
between  the  pancytopenic  period  and 
the  onset  of  leukemia  varied  between  6 
months  and  6  years. 

Vigliani  (1976,  Ex.  No.  128-15) 
summarized  cases  of  benzene 
hemopathy  seen  at  the  Institutes  of 
Occupational  Health  of  Pavia  and 
Milano.  At  the  Institute  in  Milano  from 
1942  to  1976.  66  cases  of  chronic 
benzene  poisoning  were  seen.  Of  18 
deaths  in  this  group,  7  were  from 
aplastic  anemia  and  11  were  from 
leukemia.  All  cases  were  employed  at 
rotogravure  plants,  shoe  factories,  and 
other  industries  using  benzene  as  a 
solvent.  At  the  Institute  at  Pavia  from 
1959  to  1974,  135  cases  of  benzene 
hemopathy  among  workers  in  shoe 
manufacturing  were  enumerated.  Of  16 
deaths,  3  were  from  aplastic  anemia  and 
13  were  from  leukemia.  With  data  from 
both  clinics  combined,  there  were  24 
deaths  from  leukemia  and  10  deaths 
from  aplastic  anemia.  In  other  words, 
there  were  0.42  aplastic  anemia  deaths 
for  each  leukemia  death.  OSHA  used 
this  fraction  for  purposes  of  estimating 
the  number  of  aplastic  anemia  deaths 
the  new  standard  would  prevent. 

Some  commenters  have  argued  that 
this  ratio  may  be  too  high  for  use  in 
OSHA  estimates  because  the  cases  of 
aplastic  anemia  observed  may  have 
resulted  from  higher  exposures  to 
benzene  than  have  been  seen  in  other 
cohorts  of  workers.  For  example,  the 
Chemical  Manufacturers  Association 
(Ex.  No.  258)  considered  the  estimated 
benzene  exposures  in  the  Vigliani  study 
to  range  between  200  and  500  ppm  and 
not  relevant  to  current  low  level 
occupational  exposures  in  the  United 
States, 

Ott  et  al.  (1978.  Ex.  No.  128-33) 
reported  two  deaths  from  leukemia  and 
one  from  aplastic  anemia  among 
benzene  exposed  employees  of  a 
chemical  manufacturing  facility. 
Workers  had  relatively  low  average 
exposures  in  this  study,  about  5  ppm. 
Bond  et  al.  (Ex.  No.  256)  reported  in  the 
update  of  the  cohort  study  by  Ott  et  al. 
that  in  addition  to  the  death  from 
aplastic  anemia,  one  death  was 
observed  from  myelofibrosis  and  one 
from  pernicious  anemia.  The  diagnosis 
of  death  from  pernicious  anemia  (Ex. 
No.  170)  may,  in  fact,  have  been  due  to 
megaloblastic  anemia.  If  this  is  the  case, 
then  the  ratio  of  leukemias  to  other 
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diseases  of  the  blood  and  blood-forming 
organs  for  this  cohort  would  be  four  to 
three  (two  additional  leukemia  deaths 
were  observed  in  the  update  by  Bond  et 
al.].  Consequently,  there  would  be  0.75 
cases  of  diseases  of  the  blood  and 
blood-forming  organs,  such  as  aplastic 
anemia,  for  each  leukem.ia  case. 

In  testimony  at  the  OSHA  hearing, 
API's  (the  American  Petroleum  Institute) 
witness,  Dr.  John  Bennett  commented 
that  OSHA's  estimate  of  0.42  for  the 
ratio  of  aplastic  anemia  to  acute 
myelogenous  leukemia  (AML)  seemed, 
in  his  view,  inappropriate  and  that  an 
appropriate  ratio  would  be  one  aplastic 
anemia  for  every  five  or  six  AMLs  (Tr.. 
3/26/86,  126-127)  (0.17  aplastic  anemia 
for  each  leukemia),  and  could  be  as  low 
as  1  to  15  or  1  to  20  at  current  benzene 
exposures.  Dr.  Bennett  did  not  indicate 
the  number  of  cases  upon  which  his 
estimate  is  based,  nor  did  he  indicate 
whether  his  estimate  of  this  ratio  is 
based  on  measured  benzene  exposures 
of  patients  he  has  seen. 

OSHA  concludes  that  its  original 
estimate  of  0.42  aplastic  anemia  (or  the 
somewhat  broader  category  of  diseases 
of  the  blood  and  blood-forming  organs) 
for  each  leukemia  is  reasonable.  It  is 
supported  by  one  relatively  large  study. 
The  Ott/Bond  study  with  low  worker 
exposure  had  a  ratio  of  0.75.  Dr. 
Bennett's  estimate  is  about  0.17.  OSH.A's 
estimate  is  also  approximately  the 
average  of  the  two  studies  and  Dr. 
Bennett's  estimate.  (It  should  be  noted 
that  OSHA's  risk  assessment  and 
significant  risk  analysis  is  based  on 
leukemia  deaths  alone.) 

The  Chemical  Manufacturers 
Association  has  commented  (Ex.  No, 
258,  p.  9)  "signs  of  hematotoxicity 
(including  bone  marrow  depression. 
pancytopenia,  aplastic  anemia  and  less 
severe  blood  abnormalities)  have  not 
been  associated  with  short-or-long-term 
exposure  to  benzene  at  levels  below  the 
range  of  25  ppni-40  ppm.  "  However,  as 
discussed  in  the  study  of  DOW 
employees  by  Ott  et  al.  (1978),  updated 
by  Bond  et  al  (1986).  three  deaths  due  to 
diseases  other  than  leukemia  of  the 
blood  and  blond-forming  organs  were 
observed  as  compared  to  0.7  expected 
among  a  cohort  of  employees  exposed  to 
an  average  benzene  concentration  of  5 
ppm.  For  the  specific  individuals  who 
died  from  other  diseases  of  the  blood, 
their  average  exposures  were  30  ppm 
(megaloblastic  anemia),  19.3  ppm 
(myelofibrosis)  and  4.6  ppm  (aplastic 
anemia).  Furthermore.  Shell  (Ex.  No. 
160-12)  recently  reported  one  person 
with  thrombocytopenia  as  a  result  of 
average  exposures  between  1.3-2.2  ppm 
who  was  removed  from  benzene 


exposure  on  the  advice  of  an 

hematologist. 

This  infonnation  strongly  suggests 
that  there  are  hematologic  effects  of 
benzene  exposures  well  below  25  ppm 
and  is  indicative  of  effects  below  10 
ppm.  Adding  support  to  this  suggestion, 
Shell,  in  its  studies  of  refinery  workers, 
has  observed  excesses  of  both  total 
leukemias  and  myelogenous  leukemias. 
It  has  been  estimated  (Runion  and  Scott, 
1983),  Ex.  No.  159-67)  that  refinery 
workers  have  low  average  exposures  to 
benzene. 

2.  Cancer 

The  classification  of  neoplastic 

diseases  of  the  hematropoietic  system 
has  developed  out  of  their  gradual 
historical  recognition.  The  major  disease 
categories  differ  with  respect  to 
morphologic  and  clinical  manifestations 
and  often  in  their  response  to  therapy. 
Leukem.ia  may  be  divided  into 
granulocytic  leukemias  (which  include 
myelocytic,  monocytic  and 
erythroblastic  cell  types)  and 
lymphocytic  leukem.as.  Both 
granulocytic  and  lymphocytic  leukemia 
may  in  turn  be  separated  into  acute  and 
chronic  forms.  The  designations  "acute" 
and  "chronic"  are  related  to  the  rapidity 
of  development  of  symptoms,  signs  and 
complications  in  these  forms  of 
leukemia  (Wintrobe,  19"4,  Ex.  .No.  159- 
103).  Lymphoma  may  be  divided  into 
Hodgkin's  disease  and  non-Hodgkin's 
lymphomas.  Other  cancers  of  the 
hematopoietic  system  include  multiple 
myeloma,  a  neoplasm  affecting  plasma 
cells  in  the  bone  m.arrow,  and 
myelofibrosis. 

A  substantial  amount  of  evidence  on 
morbidity  and  mortality  associated  with 
benzene  exposure  has  accumulated  in 
the  epidemiologic  literature  during  the 
past  decade.  The  epidemiologic 
literature  during  the  past  decade.  The 
epidemiologic  studies  employ  standard 
methods,  which  are  briefly  explained 
here  to  assist  the  general  reader  who  is 
not  familiar  with  epidemiologic  terms.  A 
proportionate  mortality  ratio  (PMR) 
compares  the  proportion  of  observed 
deaths  from  a  specific  cause,  such  as 
leukemia,  in  the  group  under  study  to 
the  proportion  of  deaths  expected  from 
this  cause  in  a  standard  or  comparison 
population.  A  PMR  of  2.0  indicates  a  2- 
fold  increase  in  the  proportion  of 
individuals  that  died  from  a  specific 
disease  in  the  exposed  group  as 
compared  to  the  t  xpected  proportion 
derived  f^-om  the  standard  population. 

A  standardized  mortality  ratio  (SMR) 
compares  the  ratio  of  the  observed 
number  of  deaths  from  a  specific  cause 
in  the  study  population  to  the  number  of 
deaths  from  this  cause  that  would  be 


expected  in  the  general  or  standard 
population.  This  ratio  is  then  multiplied 
by  100.  For  example,  if  8  deaths  from 
leukemia  were  observed  and  4  were 
expected,  the  SMR  is  200  (8  divided  by  4 
times  100).  The  number  of  expected 
deaths  is  usually  calculated  from  the 
known  death  rates  in  the  standard 
population,  adjusted  to  the  study 
population  for  age,  sex,  race  and 
calendar-time-period.  A  SMR  of  100 
indicates  that  the  observed  number  of 
deaths  equals  the  expected,  200 
indicates  twice  as  many  deaths  are 
observed  as  expected.  Sometimes  the 
ratio  of  the  disease  frequencies  is 
expressed  as  the  relative  risk  (RR).  It 
represents  how  many  times  more  (or 
less)  likely  disease  occurs  in  the 
exposed  group  as  compared  with  the 
unexposed.  In  the  above  example  where 
the  SMR  was  200.  the  RR  would  be  2.0. 

A  case-control  study  compares 
individuals  who  have  a  specific  disease 
(cases)  with  similar  individuals  who  do 
not  have  the  disease  (controls).  The 
purpose  is  to  determine  if  the  two 
groups  differ  in  relation  to  exposure  to  a 
specific  factor,  in  this  case,  benzene. 
The  statistic  calculated  is  called  the 
odds  ratio  (OR)  or  the  relative  odds.  For 
rare  diseases  such  as  cancer  the  OR 
approximates  the  RR.  For  purposes  of 
discussion  in  this  preamble  an  SMR  of 
200  will  be  equated  with  a  RR  of  2.0,  an 
OR  of  2.0.  and  a  PMR  of  20. 

Statistical  power  [or  power)  is  related 
to  the  number  of  individuals  in  the  study 
population  and  is  the  abihty  of  the  study 
to  detect  a  statistically  significant 
increase  in  an  effect,  such  as  leukemia, 
if,  in  fact,  it  exists  in  the  population. 
Most  epidemiological  studies  are 
observational  and  differ  from 
experimental  studies  in  the  degree  of 
control  of  extraneous  variables.  Their 
advantage  over  experimental  studies  is 
that  the  effects  are  observed  in  humans. 

In  order  to  make  public  health 
decisions,  statistical  associations  from 
observational  data  can  be  interpreted  as 
cause-effect  relationships  when  certain 
factors  add  to  our  confidence  in  the 
conclusion.  In  general,  the  stronger  the 
association,  the  more  likely  it  represents 
a  cause-effect  relationship.  The  strength 
of  an  association  can  be  measured  by 
the  RR.  the  OR.  the  PMR.  or  the  SMR 
which  all  essentially  represent  the  ratio 
of  the  disease  rate  in  those  with  a  factor 
(e.g.  exposure  to  benzene)  to  the  rate  in 
those  without  it.  If  the  association 
makes  sense  in  terms  of  biological 
plausibility,  if  there  is  a  dose-response 
relationship,  or,  if  the  same  association 
is  found  in  several  studies,  confidence  in 
the  conclusion  that  there  is  a  cause- 
effect  relationship  is  increased.  Other 
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filctors  to  be  considered  when 
determining  whether  an  association  is 
real,  or  spurious,  are  discussed  in  the 
description  of  individual  studies. 

The  concept  of  statistical  significance 
relies  upon  arbitrarily  chosen  but 
traditional  significance  levels  (e.g.,  0.05. 
0,01,  etc.)  indicating  that  the  statistical 
relationship  observed  has  a  less  than  5% 
(or  1 V.)  probability  of  being  due  to 
chance.  OSHA's  expert  witness, 
epidemiologist  Dr.  David  Savitz.  pointed 
out  that  "Such  a  cutoff  is  arbitrary  in 
th.it  risk  estimates  which  do  not  attain 
such  a  level  of  statistical  significance 
still  contribute  to  a  characterization  of 
the  presence  of  a  potential  threat  to 
hum.in  health.  For  example,  an  80%  level 
('f  certainty  may  be  sufficiently 
convincing  that  a  result  is  not  lil<ely  to 
be  due  to  chance"  (Ex.  No.  222,  p.l2). 

An  association  between  occupational 
exposure  to  benzene  and  the  occurrence 
of  leukemia  was  suggested  in  1928  by 
[)flore  and  Borgom.ino  (Ex,  No.  144- 
17«j.  who  described  acute  lymphoblastic 
leukem.ia  in  a  worker  who  had  been 
exposed  to  benzene  for  five  years.  Since 
that  time,  numerous  reports  of  cases  and 
case  series  have  described  leukemia  in 
workers  exposed  to  benzene,  either 
alone  or  in  combination  with  other 
cbr  micals  (Hunter,  1939,  Ex.  No.  144- 
14,3.  DeGowin,  1963.  Ex.  No.  144-155; 
Tareef  et  al.,  1963.  Ex.  No.  2-28;  Vigliani 
and  Saita.  1964.  Ex.  No.  128-12;  Goguel 
et  al.,  1967,  Ex.  No.  144-146;  Aksoy  et  al. 
1972  1974,  1976,  Ex.  Nos.  128-9, 10, 11; 
Vigliani,  1976,  Ex.  No.  128-5;  Girard  and 
Revol.  1970,  Ex.  No.  144-177;  Aksoy, 
1977,  1980,  Ex,  Nos.  144-39,  160;  and 
those  reviewed  by  Goldstein,  1977,  Ex. 
No.  128-59).  The  leukemia  cases 
reported  have  been  myelogenous, 
monocytic,  erythroblastic,  and 
lymphocytic  leukemias.  Reports  of  other 
diseases  associated  with  benzene 
expc'Sure  have  included  malignant 
lymphom.a,  multiple  myeloma,  myeloid 
metaplasia,  myelofibrosis,  and 
paroxysmal  nocturnal  hemoglobinuria. 

Aksoy  and  coworkers  (1974,  1976, 
1977,  1980.  Ex.  Nos,  22.  128-72,  11,  43) 
reported  the  crude  incidence  of 
leukemia  between  1967-1973  among 
28,500  shoe,  slipper  and  handbag 
workers  exposed  to  benzene  in  Istanbul 
to  be  approximately  13.5  per  100,000, 
compared  to  an  estimated  annual 
leukemia  incidence  of  6  per  100,000  for 
the  general  population  of  Turkey, 
resulting  in  a  relative  risk  of  2  for  all  cell 
types  of  leukemia  combined.  This  risk 
estimate  was  based  upon  the  diagnosis 
of  leukemia  in  26  shoeworkers  at  the 
Internal  Clinic  of  Istanbul  Medical 
School  and  did  not  take  into 
consideration  differences  in  the  age 


structure  of  the  population  of 
shoeworkers  and  the  general  population. 
From  the  several  reports  by  Aksoy  et  al., 
peak  benzene  exposures  for  the  28,500 
shoeworkers  were  estimated  to  have 
varied  between  210  and  640  ppm. 
Average  exposure  concentrations  were 
estimated  to  be  between  150-210  ppm 
when  adhesives  containing  benzene 
were  being  used  and  between  15-30  ppm 
during  other  times.  Duration  of  exposure 
is  estimated  to  be  9.7  years  based  on  the 
average  length  of  exposure  for  the 
leukemia  cases. 

On  the  basis  of  the  series  of  reports 
by  Aksoy  et  al.  the  Carcinogen 
Assessment  Croup  (CAG)  of  the 
Environmental  Protection  Agency  (EPA) 
calculated  a  relative  risk  of  20  for  non- 
lymphoblastic  leukemia  among  Istanbul 
shoeworkers  exposed  to  average 
benzene  levels  ranging  from  15-250  ppm 
(CAG,  1979,  Ex.  No.  128-6).  The 
difference  between  the  relative 
leukemia  risk  of  2  as  estimated  by 
Aksoy  et  al.  and  20  as  estimated  by 
CAG  is  related  to  adjustments  made  by 
CAG  for  the  background  incidence  of 
leukemia  in  Turkey,  attributed 
differences  between  the  age  structure  of 
Turkish  shoeworkers  and  the  general 
population  on  which  the  national  rate 
was  based  and  adjustment  for  cell  types 
of  leukemia  on  which  the  CAG  relative 
leukemia  risk  Was  based.  These  factors 
contributed  equally  to  the  difference 
between  the  Aksoy  and  the  CAG 
estimates  of  risk.  lARC  (1982,  Ex.  No. 
128-8)  also  evaluated  the  reports  of 
Aksoy  et  al.  and  determined  that  the 
relative  risk  of  acute  non-lymphocytic 
leukemia  among  Istanbul  shoeworkers 
was  24.  This  evaluation  by  lARC 
resulted  in  a  relative  risk  12  times  higher 
than  the  2-fold  elevated  risk  reported  by 
Aksoy  et  al.  and  is  based  on  the  ratio  of 
acute  non-lymphocytic  leukemia  to 
chronic  forms  of  leukemia  for  benzene 
exposed  versus  non-benzene  exposed 
individuals  in  the  Aksoy  studies  of 
shoeworkers. 

Vigliani  and  Saita  (1964,  Ex.  No.  128- 
12)  estimated  the  incidence  of  acute 
leukemia  attributed  to  benzene  exposure 
in  the  Provinces  of  Milan  and  Pavia 
during  1962  aod  1963  to  be  at  least  20 
times  higher  than  expected  when 
compared  to  the  general  population, 
based  on  11  cases  among  approximately 
5,000  persons  exposed  to  benzene  in  the 
rotogravure  and  shoe  industries.  Data 
were  not  presented  in  the  report  to 
allow  for  validation  of  the  estimated 
risk. 

Vigliani  (1976,  Ex.  No.  128-14) 
summarized  the  cases  of  benzene 
hemopathy  (leukemia  and  other  blood 
disorders)  treated  at  two  clinics  in  Italy. 
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Between  1942  and  1975,  66  cases  of 
benzene  hemopathy.  11  of  which  were 
leukemia,  were  seen  at  the  Institute  of 
Occupational  Health  in  Milan.  The 
affected  individuals  worked  in 
rotogravure  plants,  shoe  factories  and 
other  industries  using  benzene  as  a 
solvent.  Benzene  concentrations  in  air 
near  rotogravure  machines  were 
calculated  to  range  between  200  to  400 
ppm,  with  peaks  up  to  1500  ppm. 

At  the  Institute  of  Pavia,  135  workers  " 
with  benzene  hemopathy  were  seen,  13 
of  which  were  leukemia,  during  the 
period  1959-1974.  All  of  these  cases 
came  from  shoe  manufacturing 
occupations  where  benzene 
concentrations  in  the  workplace  were 
reported  to  have  ranged  from  25-600 
ppm  but  mostly  in  the  range  of  200-500 
ppm. 

Girard  and  Revol  (1970,  Ex.  No.  144- 
177)  examined  the  relationship  between 
hematologic  diseases  and  history  of 
exposure  to  toxins,  including  benzene 
and  toluene,  by  interviewing  401 
patients  hospitalized  at  their 
Hematology  Department  (cases)  and 
several  other  groups  of  patients  who  had 
non-hematological  diseases  [124 
"control"  patients).  Samples  of  toxic 
substances  mentioned  in  the  survey 
were  collected  from  patients  or  their 
families.  Information  regarding  exposure 
was  also  collected  at  workplaces. 
Hematology  patients  and  controls  were 
similar  in  distribution  of  age  and  gender. 
Exposure  was  defined  as  use  of 
products  containing  benzene  or  toluene. 
The  frequency  of  toxin  exposure  was 
statistically  significantly  greater  than  in 
controls  for  acute  leukemia,  chronic 
lymphoid  leukemia,  and  aplasias. 
Among  257  patients  with  leukemia,  140 
were  identified  as  acute  leukemias,  61 
were  chronic  lymphocytic  leukemias 
(CLL),  56  were  myeloid  leukemias. 
Thirteen  cases  of  myelofibrosis  were 
also  observed.  The  exposure  histories 
were  compared  with  those  for  124 
control  patients.  Seventeen  cases 
(12.1%)  of  acute  leukemia,  nine  cases 
(14.7%)  of  CLL,  4  cases  (7.1%)  of  myeloid 
leukemia,  and  2  cases  (15.3%)  of 
myelofibrosis  had  evidence  of  previous 
exposure  to  benzene  and  toluene  as 
compared  with  5  (4.0%)  controls,  for 
relative  risks  (odds  ratios)  of  3.3,  4.1, 1.8, 
and  4.3,  respectively.  Regarding  the 
possibility  of  these  effects  being  due  to 
exposure  to  toluene,  it  is  assumed  that 
hematologic  effects  are  more  likely  to  be 
due  to  benzene  contained  as  a 
contaminant  in  toluene. 

Studies  of  rubber  workers.  Because  of 
numerous  case  reports  of  leukemia  and 
other  blood  disorders  associated  with 
occupational  benzene  exposure,  NIOSH 
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conducted  a  cohort  mortality  study  to 
evaluate  the  relative  risks  of  leukemia 
among  workers  exposed  to  benzene. 
Infante  et  al.  (1977,  Ex.  No.  128-17) 
reported  on  a  cohort  of  748  white  male 
workers  occupationally  exposed  to 
benzene  at  any  time  between  1940  and 
1949  in  two  manufacturing  facilities 
producing  rubber  hydrochloride 
(Pliofilm  ").  Vital  status  ascertainment  at 
the  time  of  the  initial  report  was  75% 
complete.  In  order  not  to  overestimate 
the  risk,  the  authors  conservatively 
assumed  that  those  with  undetermined 
vital  status  were  alive  until  the  follow- 
up  cut-off  date.  (The  resulting  relative 
risks  from  cause-specific  mortality  were 
subsequently  shown  to  have  been 
underestimated  when  the  follow-up  was 
continued  (Rinsky  et  al.,  1981.  Ex.  No. 
128-32)).  Causes  of  death  were 
ascertained  from  diagnoses  given  on 
death  certificates  as  underlying  cause  of 
death.  Although  there  were  fewer  deaths 
from  ail  causes  reported  among  the 
benzene  exposed  workers  (140)  than  the 
number  expected  based  on  age  and 
calendar  period  adjusted  death  rates  for 
U.S.  white  males  (187.6),  a  significant 
excess  of  leukemia  deaths  was  observed 
(7  observed  vs.  1.38  expected).  All  7 
leukemia  deaths  were  from 
myelogenous  or  monocytic  leukemia, 
constituting  a  10-fold  relative  risk  for 
deaths  from  the  two  cell  types 
combined,  based  on  estimates  of 
leukemia  cell-type  distribution  derived 
from  incidence  data  from  the 
Connecticut  Tumor  Registry.  Monitoring 
data  and  existing  industrial  hygiene 
assessments  led  to  the  conclusion  that 
the  environment  of  the  workers  in 
Pliofilm  "  production  was  not 
contaminated  with  other  materials 
known  to  be  associated  with  the 
induction  of  blood  disorders.  Infante  et 
al.  further  stated  that  workers" 
exposures  to  benzene  were  generally 
within  the  recommended  limits  in  effect 
at  the  time  of  employment,  that  is,  they 
were  between  100  ppm  and  10  ppm 
during  the  years  1941-1975. 

In  reply  to  questions  raised  by 
Tabershaw  and  Lamm  (1977,  Ex.  No. 
159-81).  the  NIOSH  investigators 
evaluated  past  exposures  in  both 
facilities  in  further  detail,  and  reported 
that,  although  other  solvents  were  used 
in  various  areas,  benzene  was  found  to 
be  the  only  solvent  used  in  the 
manufacture  of  rubber  hydrochloride, 
except  for  chloroform,  which  was  used 
between  1936  and  1949  in  one  plant  (Ex. 
Nos.  128-17;  128-32).  The  authors  agreed 
with  Tabershaw  and  Lamm  that 
occasional  high  excursions  occurred  in 
airborne  benzene  levels  (up  to  several 
hundred  ppm).  They  found,  however. 


that  the  estimates  of  airborne 
concentrations  for  most  of  these 
excursions  were  based  on  area  samples 
and  not  personal  samples  and  occurred 
in  areas  entered  only  infrequently  by 
workers.  They  estimated  that  workers' 
actual  eight-hour  time-weighted  average 
breathing-zone  exposures  fell  generally 
within  then  accepted  limits  of  10  to  100 
ppm. 

To  evaluate  the  relative  risk  of  death 
from  leukemia  at  each  of  the  two 
locations,  the  NIOSH  investigators 
separately  analyzed  leukemia  mortality 
in  each  (Ex.  No.  128-17;  128-32).  They 
found  excess  mortality  in  both  locations: 
in  one,  2  cases  were  observed  versus 
0.58  expected  for  a  standardized 
mortality  ratio  (SMR)  of  345:  and  in  the 
other,  5  cases  were  observed  versus  0.67 
expected  (SMR  =  746).  However,  the 
authors  noted  that  the  decision  to 
examine  mortality  separately  for  the 
two  locations  was  not  made  prior  to 
initial  analysis  and  therefore  should  not 
be  given  undue  emphasis.  In  OSHAs 
opinion,  it  seems  appropriate  to  combine 
data  for  the  two  facilities  because  the 
operations  through  which  workers  were 
exposed  to  benzene  were  virtually 
identical. 

NIOSH  agreed  with  Tabershaw  and 
Lamm  that  the  estimated  10-fold  relative 
risk  of  death  from  myeloid  and 
monocytic  leukemias  combined  as 
presented  initially  (1977)  was  too  high. 
The  re-analysis  by  NIOSH  resulted  in  a 
relative  risk  of  8.5  for  these  types  of 
leukemia  (Ex.  No.  128-17).  In'oSHAs 
opinion,  the  slight  reduction  in  the 
excess  relative  risk  does  not  greatly 
influence  the  interpretation  of  the  study 
results. 

In  their  reply  to  Tabershaw  and 
Lamm,  the  NIOSH  Investigators  (Ex.  No. 
128-17)  also  indicated  that  "pipefitters, 
mechanics,  and  maintenance  personnel 
were  not  included  because  company 
records  did  not  show  which  men  had 
responsibilities  in  Pliofilm  ■*  production." 
During  the  follow-up,  it  was  learned  that 
at  least  one  pipefitter  who  had 
responsibilities  in  Pliofilm  "  was  known 
to  have  died  from  acute  myelogenous 
leukemia.  This  leukemia  death, 
however,  could  not  be  included  in  the 
statistical  analyses  because  it  did  not  fit 
the  initial  cohort  definition. 

Dr.  Marvin  Sakol,  a  hematologist  who 
practiced  in  the  community  where  one 
of  the  studied  facilities  was  located, 
presented  information  during  the  1977 
OSH.A  benzene  hearing  indicating  that 
at  least  five  individuals,  of  whom  3  died 
from  leukemia,  one  from 
thrombocytopenia  and  one  from 
lymphosarcoma,  were  not  included  as 
such  in  the  statistical  analyses  of  the 


NIOSH  study  (Sakol.  OSHA  1977,  TR 
285-329J.  If  these  individuals  were 
included,  the  estimated  excess  risk 
would  increase  substantially.  OSHA 
sought  comment  on  whether  these 
individuals  should  be  included  in  the 
analyses  for  purposes  of  determining  a 
"maximal  estimate"  of  relative  risk  for 
lymphohematopoietic  disease  in  the 
NIOSH  cohort.  In  comments  from  the 
State  of  Wyoming,  Occupational  Health 
and  Safety  Administrator.  Donald 
Owsley,  stated: 

The  5  individuals  should  have  been 
included  in  the  statistical  risk  analyses  for 
the  determination  of  the  maximal  estimate.  It 
is  apparent  from  the  information  presented 
by  Dr.  Sakol,  that  benzene  exposure  played  a 
significant  role  in  attributing  to  their  deaths 
(Ex.  No.  201-2,  p.  1). 

Rinsky  et  al.  (1981.  Ex.  No.  128-32) 
continued  the  follow-up  of  the  cohort  of 
Pliofilm"  workers  through  June  30.  1975. 
They  reported  a  statistically  significant 
excess  of  leukemias.  There  were  seven 
cases  observed,  as  compared  to  1.25 
expected  resulting  in  a  SMR  of  560.  The 
authors  indicated  that  58%  of  the  cohort 
members  had  been  employed  for  less 
than  one  year.  When  the  data  were 
analyzed  by  length  of  employment,  a 
significant  excess  in  leukemia  was 
observed  among  workers  employed  5  or 
more  years,  but  not  among  workers 
employed  for  less  than  5  years.  Among 
the  latter  group.  2  workers  had  died 
from  leukemia  compared  to  1.02 
expected,  an  excess  which  was  not 
statistically  significant  However,  among 
workers  employed  for  5  or  more  years.  5 
had  died  from  leukemia  compared  to 
0.23  expected,  yielding  a  SMR  of  2100. 
Five  additional  cases  of  leukemia,  four 
of  them  myelogenous,  were  reported 
among  workers  who  had  responsibilities 
in  Pliofilm"  manufacturing.  These 
deaths  were  not  included  in  the 
statistical  analysis  of  the  original  cohort 
(employed  sometime  between  1940-49) 
because  they  occurred  either  after  the 
study  end  date  of  June  30, 1975  (one 
case),  began  employment  in  Pliofilm  " 
after  1950  (one  case),  were  salaried 
rather  than  hourly  employees  (one  case) 
or  had  incorrect  underlying  cause  of 
death  indicated  on  the  death  certificate 
(2  cases).  (Four  of  these  deaths  are  in 
addition  to  those  mentioned  by  Dr. 
Sakol  as  not  being  included  in  the 
analysis.  Case  number  12  in  Rinsky  et 
al.  (1981)  was  mentioned  by  Sakol.) 

Rinsky  et  al.  (1981,  Ex.  No.  128-32) 
provided  further  detail  on  atmospheric 
benzene  concentrations  to  which  the 
cohort  was  exposed.  For  one  Pliofilm" 
manufacturing  facility,  location  1, 
information  on  benzene  concentrations 
between  1946  and  1976  was  available 
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from  a  series  of  reports  by  the  Industrial 
Commission  of  Ohio,  the  Ohio 
Department  of  Health,  the  company,  the 
University  of  North  Carolina  and  a 
NIOSH  survey.  According  to  NIOSH 
investigators,  most  of  the  data  in  these 
reports  appears  to  have  been  derived 
from  area  samples  taken  with  detector 
tuties  with  the  exception  of  the  company 
surveys  of  1973-75  and  the  NIOSH  walk- 
through survey  conducted  in  19:'6  when 
personal  breathing  zone  air  samples 
were  measured.  VVhile  the  short-term 
area  samples  measured  over  the  years 
indicated  that  some  benzene  levels  were 
above  100  ppm.  most  were  below  100 
ppm.  Furthermore,  short-term  area  peak 
exposures  may  not  be  indicative  of 
actual  breathing  zone  exposures.  The 
Rinsky  et  al.  (1981,  Ex.  No.  12a-32) 
report  cites  several  documents 
indicating  that  workers  were  required  to 
wear  respirators  when  exposed  "even 
momentarily"  to  exposures  considered 
above  the  recommended  level  at  the 
time.  For  example,  a  report  from  1955. 
when  the  recommended  limit  was  an  8- 
hour  average  of  35  ppm,  indicated  that 
when  workers  entered  areas  where 
tienzene  exposures  ranged  from  19-680 
ppm.  respirator  usage  was  required. 
However,  one  evaluation  of  benzene 
exposure  made  in  1973-74  at  the  same 
facility,  when  the  exposure  limit  was  10 
ppm  as  an  8  hour  average,  indicated  that 
respirators  were  required  but  were  often 
not  worn  when  workers  entered  areas 
where  high  benzene  levels  were  found 
IRinsky.  et  al.  1981,  Ex.  No.  128-32). 
Thus,  available  information  indicates 
that  respirators  were  generally  used 
when  workers  entered  areas  above  the 
reccimmended  limit. 

Limited  information  on  exposure 
le\els  was  av ailable  for  the  second 
location.  One  report  from  the  Ohio 
Department  of  Health  dated  1948 
indicated  there  were  "a  few  conditions 
wherein  an  employee  might  be  subjected 
to  an  extremely  high  concentration  of 
benzol,"  but  that  employees  were  "well 
■iware  of  the  toxicity  of  benzol  and  have 
been  instructed  to,  and  do,  wear 
respirators  when  they  are  required  to 
enter"  these  areas.  Environmental  data 
from  this  location  believed  to  have  been 
derived  around  1957,  when  the 
recom.Tiended  8-hour  TWA  was  25  ppm. 
indicate  atmospheric  levels  of  benzene 
riinging  between  zero  and  100  ppm 
based  presumably  on  short-term  area 
samples.  Because  respirators  were  used 
in  this  facility  and  management  was 
aware  of  the  toxicity  of  benzene,  OSHA 
considers  NIOSHs  assessment 
reasonable  that  personal  exposure  to 
benzene  at  this  facility  as  well  as  at 
Location  1  was  generally  within  the 


recommended  limits  at  the  time  of 
exposure. 

Rinsky  et  al.  (1986,  Ex.  No  250A) 
evaluated  mortality  from  benzene 
exposure  based  on  an  estimate  of 
cumulative  dose  for  each  individual  in 
this  cohort.  Cumulative  benzene 
exposures  were  calculated  for  each 
member  of  the  cohort  in  ppm-years. 
They  were  also  able  to  extend  the 
follow-up  of  cohort  members  to  1982.  A 
total  of  1.165  white  males  with  at  least 
one  ppm-day  of  cumulative  exposure  to 
benzene  through  December  31, 1965 
were  included  in  the  cohort,  for  a  total 
of  31.612  person-years  at-risk.  16 
persons  (1-4%)  lost  to  follow-up  were 
considered  to  be  alive  as  of  the  study 
end  date. 

A  statistically  significant  increase  in 
deaths  from  all  lymphatic  and 
hemopoietic  neoplasms  was  observed  in 
this  cohort  (15  deaths  observed  versus 
6,6  expected,  SMR  =  227).  The  SMR  for 
leukemia  in  this  cohort  was  337  (9 
observed  vs,  2.7  expected):  the  SMR  for 
multiple  myeloma  was  409  (4  observed 
vs.  1  expected):  both  were  statistically 
significantly  elevated.  According  to 
Rinsky  et  al.  increases  in  cumulative 
exposure  were  associated  with  marked, 
progressive  increases  in  the  SMR  for 
leukemia:  eiuong  workers  with  less  than 
40  ppm-years  cumulative  exposure,  the 
SMR  =  109;  with  40  to  199.99  ppm-years 
cumulative  exposure,  the  SMR  =  322; 
with  200  to  399.99  ppm-years,  the 
SMR  =  1,186:  with  400  or  more  ppm- 
years,  the  SMR  =6,637  (400  ppm- 
years  =40  years  at  10  ppm  average  per 
year).  Boundaries  of  the  cumulative 
exposure  categories  were  varied  in 
order  to  check  this  trend  and  it 
remained  strongly  positive.  Cumulative 
exposure,  duration  of  exposure,  and  rate 
of  exposure  vwere  each  evaluated  using  a 
conditional  logistic  regression  analysis 
to  I  jtermine  *vhich  measure  of  exposure 
most  closely  influenced  the  risk  of  death 
from  leukemia.  Cumulative  exposure  to 
benzene  (ppra-years)  was  found  to  be 
the  strongest  predictor  of  death  from 
leukemia.  With  regard  to  the  latency, 
defined  by  Rinsky  et  al.  as  the  time  in 
years  from  the  date  of  first  exposure 
until  death,  seven  of  the  nine  leukemia 
deaths  ocurred  less  than  20  years  from 
initial  exposure.  All  four  deaths  from 
multiple  myeloma  occurred  after  20 
years  of  latency.  Three  of  the  four 
multiple  myeloma  cases  had  less  than  40 
ppm-years  of  exposure.  All  four  of  these 
individuals  had  worked  at  location  1. 

To  further  examine  the  exposure- 
response  relationship,  a  case-control 
analysis  was  performed  on  a  subset  of 
the  Pliofilm  cohort,  using  a  conditional 
logistic  regression  model.  Ten  controls 


were  chosen  from  the  cohort  to  match 
each  leukemia  death  by  year  of  birth 
and  year  first  employed.  In  the  analysis, 
cumulative  exposure  was  found  to  be 
the  strongest  single  predictor  of  death 
from  leukemia. 

The  NIOSH  investigators  concluded 
from  this  study  that  a  strongly  positive 
exposure-response  relationship  exists 
between  benzene  and  leukemia  that 
extends  downward  to  mean  annual 
exposure  levels  of  less  than  1  ppm 
accumulated  over  a  40-year  working 
lifetime.  According  to  the  mode! 
selected  for  the  analysis,  the  odds  of 
dying  from  leukemia  for  a  worker 
occupationally  exposed  to  average  daily 
benzene  concentrations  of  10  ppm  for  45 
years  would  be  290  to  one.  In  other 
words  their  risk  of  dying  from  leukemia 
would  be  290  times  that  of  a  population 
not  exposed  to  benzene.  At  1  ppm  the 
odds  would  be  about  1.7  to  1;  at  0  5  ppm 
the  odds  would  be  1.3  to  1. 

Rinsky  et  al.  (1986)  also  concluded 
that  a  statistically  significant  excess  of 
deaths  from  multiple  myeloma  has 
occurred  in  this  population  of  benzene 
exposed  workers.  Because  three  of  the 
four  persons  who  died  from  multiple 
myeloma  had  cumulative  benzene 
exposures  of  less  than  40  ppm-years, 
and  all  four  cases  had  >20  years 
latency,  these  investigators 
hypothesized  that  "relatively  low 
cum.ulative  exposures  to  benzene  may 
produce  a  relatively  well  differentiated 
malignancy  such  as  multiple 
myeloma  •   •  •  "  (Ex.  No.  250A,  p,  20). 

During  the  1986  hearings  on  the 
proposal,  there  was  considerable 
discussion  of  the  NIOSH  study  of  rubber 
hydrochloride  workers.  In  particular,  the 
API  was  concerned  that  errors  had 
occurred  in  exposure  estimation.  As  a 
result  of  questions  submitted  by  API  to 
NIOSH  during  and  following  the 
hearings  (Ex.  No.  237)  exposures  to  a 
small  number  of  cohort  members  were 
corrected  by  Rinsky  et  al.  Because  some 
of  the  revisions  were  upward  and  some 
were  downward,  these  changes  did  not 
result  in  any  significant  alterations  to 
the  findings  of  the  study.  The  results 
described  in  this  preamble  are  based  on 
the  draft  of  the  report  dated  April  22, 
1986,  submitted  to  the  record  by  .NIOSH 
with  its  post-hearing  comments,  and 
based  on  the  corrected  exposure 
estimates  for  the  cohort  (Ex.  No.  250A). 
In  discussing  the  exposure  estimates 
made  for  this  study,  the  authors  point 
out  that  although  they  are  based  on 
existing  environmental  data  which  are 
invariably  incomplete  in  studies  of  this 
kind,  these  "data  are  unusually 
comprehensive  in  comparison  to  those 
typically  available  for  retrospective 
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cohort  studies"  and  "permit  a 

reasonable  estimate  of  cumulative 
benzene  exposure  during  rubber 
hydrochloride  production  for  each 
member  of  this  study  population."  (p.  17) 
Furthermore,  they  state: 

If  the  environmental  data  are  in  error,  we 
believe  they  likely  err  by  overestimating 
actual  average  exposures,  for  two  reasons. 
First,  the  majority  of  the  measurements  were 
taken  by  industrial  hygienists  looking  for 
trouble  spots  within  the  process  rather  than 
trying  to  document  typical  persona! 
exposures.  Second,  the  economic  viability  of 
the  rubber  hydrochloride  manufacturing 
process  depended  upon  efficient  recovery  of 
costly  solvent;  mdeed.  much  of  the  process 
was  dedicated  toward  this  end.  Continuous 
high  level  contamination  by  benzene  of  a 
large  ventilated  area  would  not  have  been 
economically  acceptable  (Ex.  No.  2M,  p.  18). 

In  1984.  after  the  date  set  for  the  end 
of  fullow-up  for  this  study,  a  tenth  death 
from  leukemia  occurred  among  the 
cohort.  This  man  had  worked  as  a 
neutraiizer  operator  at  location  2  for 
approximately  3 '-2  years.  His  cumulative 
benzene  exposure  v\-as  estimated  to  be 
90.36  ppm,-years.  Because  vital  status  for 
the  cohort  was  determined  only  through 
1981,  this  case  did  not  meet  the  criteria 
for  inclusion  in  the  study  cohort  but  the 
death  was  included  in  a  subsequent 
regression  analysis.  The  inclusion 
resulted  in  a  slightly  lower  odds  ratio, 
but  increased  the  statistical  significance 
of  the  dose  response.  Rinsky  et  al.  did 
not  include  this  10th  leukemia  death  in 
their  preferred  analysis  because  it 
occurred  beyond  the  study  cut-off  dnte 
and  the  controls  selected  may  not  have 
met  the  criterion  of  being  alive  at  the 
time  of  the  case's  death  as  did  the 
controls  matched  to  other  cases.  The 
analysis  including  the  10th  case 
mentioned  as  additional  corroborating 
evidence. 

A  number  of  studies  have  noted 
excesses  of  mortality  from  lymphatic 
leukemia,  myelogenous  leukemia  and 
lymphosarcoma  among  persons  exposed 
to  benzene  and  benzene  containing 
solvents  while  employed  in  the  rubber 
industry  (McMichael  et  al.  1975,  Ex.  No. 
128-18;  Monson  and  Nakano,  1976,  Ex. 
No.  128-20;  Tyroler  et  al.  1976,  Ex.  No. 
144-21;  Delzell  and  Monson,  1982  Ex. 
No.  144-32).  The  Internationa!  .Agency 
for  Research  on  Cancer  (lARC)  (1982. 
Ex.  No.  159-38A)  has  reviewed  many  of 
the  epidemiologic  studies  of  cancer  risk 
among  workers  in  the  rubber  industry. 
Excesses  of  cancer  of  the  lymphoid  and 
hematopoietic  systems  were  observed 
among  rubber  workers  in  both  the  U.S. 
and  the  U.K.  lARC  concluded  that  there 
is  sufficient  evidence  to  indicate  an 
excess  occurrence  of  leukemia  in  rubber 
workers  and  to  indicate  a  causal 


association  with  occupational 
exposures,  presumably  to  solvents. 

Studies  of  chemical  workers.  Ott  et  al. 
(1978.  Ex.  No.  128-33)  conducted  an 
historical  prospective  study  of  mortality 
among  594  white  males  occupationally 
exposed  to  benzene  in  a  chemical 
manufacturing  facility  and  employed  at 
any  time  between  1940  and  1970.  Two 
deaths  from  leukemia  were  observed 
versus  one  expected.  The  authors  noted 
that  a  third  death  was  categorized  on 
the  death  certificate  as 
bronchopneumonia  with  myeloblastic 
leukemia  listed  under  "other  significant 
conditions."  (Since  individuals  with 
terminal  leukemia  often  die  from 
bronchopneumonia,  the  underlying 
cause  of  this  death  was  listed 
incorrectly  on  the  death  certificate  as 
due  to  pneumonia.)  Ott  et  al.  (1978) 
included  this  third  case  of  myelogenous 
leukemia  in  their  analyses  and  noted 
that  3  cases  of  myelogenous  leukemia 
compared  to  0.8  expected  cases  based 
on  incidence  data  from  the  Third 
.National  Cancer  Survey  are  stat;stically 
significant.  With  regard  to  other  findings 
of  interest  in  relation  to  benzene 
toxicity,  the  authors  indicated  that  a 
fourth  cohort  member  died  fro.m  aplastic 
anemia  while  a  fifth  died  from 
pernicious  anemia.  The  time-weighted- 
average  (TWA)  exposures  ranged  from 
0.1-35  ppm  for  various  job  categories. 

Assessment  of  atmospheric  tienzene 
levels  in  the  three  production  areas  from 
which  workers  were  selected  for  study 
indicated  that  exposures  to  the  cohort 
had  always  been  fairly  low  reflecting 
the  use  of  closed,  continuous  systems.  In 
production  area  one  (I),  estimated  T\\'A 
benzene  exposure  based  on  breathing 
zone  samples  ranged  between  0.1  and 
6.2  ppm  for  the  years  1944  to  1973.  In 
production  area  two  (II),  TWAs  ranged 
between  0.3  and  14.7  ppm  between  1953 
and  1972,  while  in  production  area  three 
(III),  the  averages  ranged  between  4  and 
35.5  ppm  for  the  years  1952-1974.  Ott  et 
al.  calculated  cumulative  dosage  for 
each  employee  by  multiplying  the  mean 
TWA  exposure  for  each  job  category  by 
the  number  of  months  spent  exposed  to 
each  level. 

Several  witnesses  and/or  working 
groups  have  judged  this  study  as  having 
been  well  conducted.  Dr.  MacMahon, 
who  was  the  major  consultant  for  CM.'^ 
on  the  epidemiologic  evidence  of 
leukemia  risk  at  low  benzene 
concentrations,  commented  that  in  the 
Ott  study  "there  seems  to  be  reasonably 
clear  evidence  of  increased  leukemia 
risk  following  benzene  exposures  at 
levels  below  the  present  standard  of  10 
ppm.  Exposure  measurements  have  been 
maintained  over  an  unusually  long 
period  and  there  seems  no  reason  to 


believe  that  the  characterizations  of 
exposure  are  inaccurate"  (Ex.  No.  201- 
33,  p.  22). 
Bond  et  al.  (1986.  Ex.  No.  201-28) 

updated  the  mortality  study  conducted 
by  Ott  et  al.  (1978.  Ex.  No.  128-33)  by 
extending  the  cohort  definition  to 
include  employees  who  worked  for  at 
least  one  month  between  1938  and  1978. 
by  extending  the  observation  period 
through  1982.  and  by  examining  monthly 
as  well  as  annual  census  data  for  those 
employed  at  the  facility.  As  a  result,  an 
additional  362  benzene  exposed  workers 
not  studied  originally  were  added  to  the 
cohort.  Four  deaths  due  to  myelogenous 
leuke.mia  were  observed  with  2.1 
expected  total  leukemia  deaths  (S.VIR  = 
194)  and  0.9  expected  myelogenous 
leukemia  deaths  (SMR  =  444:  p<0.Gll). 

A  fifth  person  with  myeloblastic 
leukemia  was  classified  as  a  death  due 
to  bilateral  bronchopneumonia  because 
it  was  listed  as  such  on  the  death 
certificate.  (This  is  the  same  case 
observed  by  Ott.  et  al.).  Standard 
epidemiologic  methodology  required, 
therefore,  that  it  be  coded  to  pneumonia. 
A  statistically  significant  excess  of 
deaths  due  to  myelogenous  leukemia  (4 
observed  versus  0.9  expected,  p  =  0.011) 
was  observed  among  these  956  benzene 
exposed  workers. 

Ott  et  al.  had  previously  reported  one 
death  due  to  aplastic  anemia  and  one 
due  to  pernicious  anemia.  After 
examination  of  the  pathologist's  report 
(Ex.  No.  170A).  OSHA  is  of  the  opinion 
that  the  latter  cause  of  death  was 
actually  megaloblastic  anemia.  In  the 
update,  one  additional  death  was 
observed  due  to  myelofibrosis,  a 
condition  thought  to  be  similar  to 
myelogenous  leukemia  in  overgrowth  of 
fibroblasts  (Ex.  201-28;  Ex.  159-103).  The 
identification  of  the  latter  death  brings 
to  three  the  total  number  of  observed 
deaths  from  diseases  of  the  blood  or 
blood  forming  organs  among  these 
benzene  exposed  workers,  as  compared 
to  0.7  expected  deaths  from  these  causes 
(p  <0.05.  one-sided  Fishers  Exact  Test), 
a  statistically  significant  excess  of 
deaths  (Ex.  .No.  252A-19). 

One  case  of  multiple  myeloma  was 
also  obser\ed  among  these  workers.  The 
authors  (Bond  et  al.)  considered  it 
noteworthy  that  the  deaths  from 
myelofibrosis  and  multiple  myeloma 
occurred  among  workers  from  the  same 
area  of  the  plant  (Alkyl  benzene  unit) 
where  four  out  of  the  five  individuals 
who  had  developed  leukemia  had 
worked.  This  observation  is  also 
noteworthy  in  view  of  the  NIOSH  study 
in  which  a  significant  excess  of 
mortality  due  to  multiple  myeloma 
among  benzene  exposed  workers  was 
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demonstrated  (Rinsky  et  al.  1986,  Ex. 
No.  250)  as  well  as  the  excess  of 
multiple  myeloma  cases  observed  by 
Decuufle  et  al.  (1983.  Ex.  No.  128-30; 
1984,  Ex.  No.  159-22)  among  a  cohort  of 
workers  exposed  to  benzene  in  a 
chemical  plant,  the  excess  incidence  of 
multiple  myeloma  cases  observed  by 
Shottenffcld  et  al.  {Ex.  128-6)  among 
petrochem.ical  workers,  and  the  excess 
of  deaths  due  to  multiple  myeloma 
observed  by  Wong  among  benzene 
exposed  chemical  workers  (ELx.  No. 
\5\A). 

The  mean  duration  of  exposure  fur  the 
Bond  update  of  the  Ott  cohort  was  only 
7  years,  with  half  of  the  employees 
exposed  for  2.6  years  or  less.  OSHA  has 
estimated  the  average  exposure  to 
benzene  for  the  entire  Dow  cohort  to  be 
5.5  ppm  (Ex.  No.  252A-19J.  Thus,  this 
study  demonstrates  a  significant  excess 
of  mortality  from  leukemia  as  well  as 
from  other  diseases  of  the  blood  and 
blood-forming  tissues  as  a  result  of 
a\erage  benzene  exposures  of  about  5 
ppm. 

Robert  Rinsky  of  NIOSH  (Ex.  No.  256) 
reviewed  the  update  by  Bond  et  al.  In 
his  comments,  he  pointed  out  that: 

four  of  the  five  leukemia  cases  (or  three  of 
the  four  if  you  do  not  count  the  pneumonia 
death)  had  cumulative  exposures  far  less 
than  one  would  receive  under  the  current 
OSHA  PKL  of  10  ppm  over  a  40  year  working 
career  (400  ppm-years).  Case  1.  had  only  54 
ppra-years;  case  2  had  1.5  ppm-years;  case  3 
had  25.4  ppm-years;  case  5  had  26.5  ppra- 
years.  Only  Case  4  had  a  cumulative 
exposure  greater  than  that  which  would  be 
allowed  with  a  PEL  of  2  ppm  TU'A.  It  would 
be  difficult  for  any  trend  to  be  seen  under 
such  fine  stratification  For  this  reason,  if  the 
objective  is  to  evaluate  a  dose/response 
relationship,  it  would  be  more  desirable  to 
have  conducted  analyses  using  continuous 
exposure  data  rather  than  categorical  data.  1 
believe  that  the  observation  of  the  other 
hematopoietic  diseases  (specifically  the 
multiple  myeloma  and  the  myelofibrosis)  is 
very  important  '  *  '  Multiple  myeloma  is 
and  has  been  consistently  associated  with 
benzene  exposure. 

In  a  post-hearing  statement  submitted 
to  OSHA  by  the  Chemical 
Ntarufacturers  Association,  G.G.  Bond 
stated,  "I  do  not  believe  it  is  appropriate 
to  in'erpret  the  Dow  L'pdate  as 
demonstrating  a  significant  increase  in 
deaths  from  non-malignant  blood 
abnormalities  among  workers  exposed 
to  low  levels  of  benzene"  (Ex.  No.  242, 
Appendix  1).  OSHA  concludes  that  the 
study  does  demonstrate  a  significant 
excess  of  mortality  from  these  diseases, 
using  a  one-sided  Fisher  Exact  Test. 
OSHA  concludes  that  this  test  is  more 
appropriate  than  the  two-sided  test  used 
by  the  authors  (Ex.  No.  252A-19]. 


Bond  also  argued  that  arsenic 
exposure  may  have  been  a  cause  of  the 
leukemia  and  non-malignant  blood 
disease  deaths.  There  is.  however, 
relatively  little  evidence  in  the  many 
arsenic  studies  indicating  that  arsenic  is 
associated  with  leukemia.  Bond  refers  to 
an  earlier  study  of  a  cohort  of  Dow 
workers  exposed  to  arsenicals  (Ott  et 
al..  Arch.  Environ.  Health  29:205-55. 
1974).  However.  OSHA  notes  that  in  that 
study,  the  increased  risk  among  these 
arsenical  exposed  workers  was  due 
largely  to  four  cases  of  Hodgkins 
disease  out  of  the  six  total 
lymphopoietic  cancers  (with  no 
leukemias  observed).  Furthermore,  the 
report  of  this  study  of  arsenic  exposed 
workers  does  not  indicate  any  increase 
in  the  risk  of  aplastic  anemia. 

OSIl.'K  concludes  that  this  study 
represents  direct  observation  of  a 
leukemogenic  risk  from  low  level 
benzene  exposure.  The  average  benzene 
exposure  of  the  group  was  low  and 
exposures  of  the  employees  who  died 
from  leukemia  were  low.  Only  one  had 
an  average  exposure  greater  than  55 
ppm  years  (5  ppm  for  11  years). 

Decoufle  et  al.  (1983.  Ex.  No.  128-30) 
reported  on  an  historical  cohort 
mortality  study  of  259  male  employees 
employed  from  January  1. 1947  through 
December  31. 1960  at  a  chemical  plant 
where  benzene  had  been  used  in  large 
quantities.  Followed  to  December  31. 
1977,  four  deaths  from  lymphoreticular 
cancers  had  occurred  when  1.1  would 
have  been  expected  based  on  the 
national  rate,  for  a  relative  risk  of  3.7 
(SMR  =  364).  Three  of  the  deaths  were 
due  to  leukemia  as  compared  to  0.4 
expected,  resulting  in  a  relative  risk  of 
6.8.  One  of  the  leukemia  deaths  had 
initiated  treatment  for  multiple  myeloma 
2  years  prior  to  his  development  of 
leukemia.  The  authors  did  not  present 
information  on  benzene  exposure  levels 
for  these  workers. 

The  expected  number  of  deaths  from 
multiple  myeloma,  polycythemia  vera, 
and  other  neoplasms  of  lymphoid  tissue 
combined  which  was  not  presented  in 
the  published  study  was  estimated  by 
the  authors  to  be  0.23  (Decoulfe,  1984, 
Ex.  No.  159-22).  The  two  cases  of 
multiple  myeloma  observed  in  the  study 
plus  previous  reports  of  multiple 
myeloma  associated  with  benzene 
exposure  suggested  to  the  authors  an 
etiologic  role  for  benzene  in  the 
pathologies  of  tumors  of  B-cell  lineage 
(multiple  myeloma  and  chronic 
lymphatic  leukemia.  Evidence  that 
benzene  plays  a  role  in  alterations  of  B- 
cell  populations  and  in 
immunosuppression  has  also  been 
obtained  from  experimental  studies  of 
animals  exposed  to  benzene. 


<l  ppm 

,.  1-10  ppm 
.11-50  ppm 
...  >50  ppm 


An  historical  prospective  mortality 
study  was  conducted  by  Wong  et  al. 
(1983)  for  the  Chemical  Manufacturers 
Association  (CMA)  (Ex.  No.  151-A).  The 
mortality  experience  of  4602  male 
chemical  workers  from  seven  plants 
who  were  occupationally  exposed  to 
benzene  for  at  least  6  months  between 
1946  and  1975  was  compared  with  that 
of  3074  chemical  workers  from  the  same 
or  similar  plants  who  had  no  known 
occupational  exposure  to  benzene.  Vital 
status  was  followed  through  December 
31,  1977.  Death  certificates  were 
obtained  for  1013  [97.8%]  of  the  1036 
deceased  employees.  Those  lost  to 
follow-up  were  included  in  the  analysis 
only  until  the  last  date  of  contact  and 
their  mortality  experience  was  assumed 
to  be  similar  to  the  rest  of  the  cohort. 

Exposure  to  benzene  was  divided  into 
continuous  (with  some  intermittent) 
exposure  (3536  men)  and  intermittent  or 
casual  exposure  (1066  men).  Continuous 
exposure  was  divided  into  4  categories 
of  8-hour  TWAs  and  3  categories  of 
peak  exposures; 

8-hour  TWA 

Low 

Medium 

High 

Very  High 

Peak 

Low 

Medium 

High 

Intermittent  exposure  was  characterized 
by  peaks  only.  Each  job  was  divided 
into  34  uniform  tasks  and  the  am.ount  of 
time  spent  at  each  task  was  determined. 
Benzene  exposure  for  each  task  was 
based  on  available  industrial  hygiene 
measurements  and  production  and 
process  changes.  These  were  summed 
for  each  job.  Industrial  hygiene  data  for 
some  plants  were  limited  prior  to  1970. 
Two  plants  (6  and  7)  did  not  use  the 
uniform  task  approach  and  exposures 
were  estimated  by  supervisors  or  an 
industrial  hygienist. 

The  standardized  mortality  ratio 
(SMR)  was  used  to  compare  cause- 
specific  mortality  for  both  those 
exposed  and  unexposed  to  benzene  with 
the  general  U.S.  population.  Expected 
values  were  based  on  U.S.  national  age- 
cause-race-specific  mortality  rates  for  5- 
year  time  periods  from  1946-1977.  For 
some  site-specific  cancers  that  appeared 
to  be  in  excess  among  the  benzene 
exposed  cohort,  further  analyses  were 
conducted  contrasting  observed  deaths 
in  the  exposed  group  with  observed 
deaths  among  workers  at  the  same 
plants  who  were  not  exposed  to 
benzene.  The  Mantel-Haenszel  chi- 


<25  ppm 
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square  and  relative  risks  were  used  for 
these  comparisons. 

Age  and  race  adjusted  Mantel- 
Haensze!  chi-squares  and  relative  risks, 
for  all  lymphatic  and  hematopoietic 
cancers  combmed.  indicated  a 
significantly  increased  risk  for  benzene 
exposed  (continuous  and  intermittent) 
white  males  (RR  =  4  66.  p=0.03)  when 
compared  to  the  non-exposed  workers. 
This  excess  was  pnmanly  due  to  seven 
leukemia  deaths  observed  in  the 
exposed  group  and  none  observed  in  the 
r.onexposed  group.  When  only 
continuously  benzene  exposed  workers 
were  compared  with  the  nonexposed 
group,  the  excess  of  lymphopoietic 
cancer  was  significant  for  white  males 
and  all  males,  respectivelv  (RR  =  5.3, 
p  =0.02,  RR  =  3.2,  p=:.0.04)'  None  of  the 
seven  leukemia  deaths  were  of  the  acute 
myelogenous  cell  type.  Two  were 
chronic  myeloid  leukemia,  two  were 
chronic  lymphatic  leukemia,  and  one 
each  was  from  unspecified  lymphatic 
leukemia,  acute  lymphatic  leukemia,  and 
acute  other  unspecified  leukemia.  The 
remaining  lymphatic  and  hematopoietic 
cancer  deaths  in  benzene  exposed 
workers  were  due  to  multiple  myeloma 
(3).  reticulum  cell  sarcoma  (3).  iJodgkin's 
disease  (2),  lymphosarcoma  (1).  and 
other  lymphoid  tissue  neoplasms  (3). 

Of  the  3  deaths  from  multiple 
m.yeloma  observed  among  the  benzene 
exposed  workers,  2  were  identified 
among  the  intermittent  exposure  group 
as  compared  to  0.56  expected  (RR  =  3.8) 
based  on  U.S.  rates.  Deaths  from 
multiple  myeloma  were  not  observed 
among  the  non-benzene  exposed 
workers. 

Analysis  by  length  of  exposure 
indicated  to  the  authors  that  it  was  not  a 
particularly  sensitive  parameter  for 
quantification  of  either  leukemia  or 
lymphopoietic  cancer  mortality  risk. 
However,  when  the  data  were  analyzed 
by  cumulative  exposure,  statistically 
significant  dose-response  relationships 
were  detected  for  leukemia  as  well  as 
for  the  broader  category  of  all 
lymphopoietic  cancer.  (Rmsky  et  al. 
(19K6,  Ex.  No.  250)  also  have  found  that 
cumulative  exposure  is  the  best 
predictor  of  leukemia  risk.)  Wong  et  al. 
found  that  for  those  with  less  than  180 
ppm-monlhs  of  exposure,  a  2-fold  risk  of 
all  lympho-hematopoietic  cancers  was 
observed,  whereas  for  those  with  more 
than  720  ppm-months  of  benzene 
exposure,  a  4-fold  relative  risk  of  all 
lymphatic  and  hematopoietic  cancers 
combined  was  observed  when 
compared  to  the  mortality  experience  of 
non  benzene  exposed  employees.  The 
Mantel-Haenszel  chi-square  was 
significant  for  an  upward  trend  analysis 


for  all  lymphohemafopoiefic  cancers 
(p  =  0.02)  and  for  leukemia  (p  =  0.01)  and 
of  borderline  significance  (p  =  0.057)  for 
non-Hodgkin's  lymphopoietic  cancer. 

Analyses  were  also  performed  to 
determine  the  relationship  between 
peak  exposure  to  benzene,  i.e., 
maximum  peak  below  25  ppm,  or 
between  25-100  ppm,  or  about  100  ppm. 
and  relative  risk.  No  significant  peak 
exposure-response  relationship  was 
observed.  These  findings  suggest  that  a 
cumulative  dose  concept  may  be  better 
than  a  maxim.um  peak  exposure  concept 
when  trying  to  determine  dose-response 
relationships.  It  ^iiould  be  noted, 
however,  that  those  expenencing  peak 
exposures  below  25  ppm  had  a  relative 
risk  of  3.4  while  those  subjected  to 
peaks  exceeding  100  ppm  had  a  relative 
risk  of  3.1.  Thus,  lack  of  a  peak 
exposure-response  relationship  in  the 
study  may  be  the  reflection  of  a  high 
relative  risk  amiong  those  experiencing 
relatively  lower  peak  benzene 
exposures. 

As  a  result  of  the  analyses,  Wong  et 
al.  concluded  that  there  was  a 
significant  association  between 
occupational  exposure  to  benzene  and 
leukemia,  all  lymphopoietic  cancers,  as 
well  as  non-Hodgkin's  lymphopoietic 
cancer. 

It  has  been  suggested  that  the  seven 
deaths  from  leukemia  observed  in  the 
study  by  Wong  and  his  associates  (1983. 
Ex.  No.  151-A)  do  not  really  represent 
an  excess,  the  relative  risk  being 
inflated  because  of  a  deficit  of  deaths  in 
the  comparison  group.  However,  the 
comparison  group  is  the  most 
appropriate  group  one  can  compare,  a 
group  of  workers  at  the  same  plants, 
differing  only  in  not  having  benzene 
exposure.  It  is  a  better  comparison 
group  than  the  general  population 
because  it  has  clearly  more  similar 
environmental,  socioeconomic  and  other 
characteristics.  The  general  population 
also  includes  sick  people  (workers  are  a 
healthy  group  overall)  which  tends  to 
minimize  excess  risk.  Wong  et  al.  have 
made  it  clear  in  their  report  that  "the 
overall  S.MRs  for  the  occupationally 
exposed  groups  and  the  comparison 
group  were  not  dissimilar  (86.6  vs.  75.2)" 
(Ex.  151-A,  p.  66).  As  expected,  both 
groups  overall  were  healthier  than  the 
general  population.  Most  important,  the 
clear  dose-response  demonstrates  a 
strong  relationship  between  benzene 
exposure  and  leukemia  in  this  study. 
This  relationship  is  confirmed  by  many 
other  studies. 

Several  individuals  commented  on  the 
CMA  study  conducted  by  V\'ong  et  al. 
(Ex.  No.  151A),  Drs.  MacMahon  and 
Enterline  were  asked  by  CMA  and  Drs. 


Lilienfeld  and  Rockette  were  asked  by 
Dr.  Wong  to  comment  on  an  earlier  draft 
of  the  report  of  this  study  (Ex.  No.  151A- 
4,  3, 1.  2).  and  many  of  these  comments 
were  addressed  in  the  final  report.  Drs. 
MacMahon  and  Enterline  also 
commented  on  the  final  report  at  the 
request  of  CMA  (Ex.  No.  201-33, 
.•Appendix  B:  review  cited  by  Wong  in 
Ex.  No.  235).  Dr.  Wong  responded  to  the 
comments  of  these  and  other  reviewers 
in  his  testimony  for  the  OSHA  hearing 
(Ex.  No.  235).  The  major  comments  of 
these  reviewers  and  Dr.  Wong's 
response  are  summarized  below. 

In  response  to  Dr.  MacMahon's 
contention  that  analyses  of  leukemia 
and  lymphatic  cancers  together  might  be 
inappropriate.  Dr.  Wong  replied  that  a 
good  deal  of  overlap  occurs,  not  only  in 
diagnoses  and  through  changes  in 
nomenclature,  but  through  transitions 
from  one  of  these  cancers  to  another.  He 
cites  examples  from  the  medical 
literature  of  transitions  from  lymphoma 
or  multiple  myeloma  to  leukemia,  a 
leukemic  phase  in  non-Hodgkin's 
lymphomas,  or  a  leukemic 
transformati(m  of  lymphoid  cells  in 
lymphoma.  Dr.  Wong  cited  the  views  of 
hematologists  that  certain  IvTnphomas 
and  leukemias  "simply  represent 
different  clinical  expressions  of  the 
same  neoplastic  process"  (Berard  el  al. 
1976)  and  that  lymphoma  and 
lymphoblastic  leukemia  "simply  seem  to 
be  different  initial  manifestations  of  a 
single  neoplastic  disorder"  ([affee  and 
Berard,  1978).  Furthermore,  Dr.  Wong 
points  out  that  recent  research  indicates 
that  there  are  hemopoietic  stem  cells 
which  have  the  capacity  to  develop  into 
different  cell  lines  and  that 
transformation  events  at  an  early  multi- 
potential  stem  cell  level  is  indicated  by 
the  demonstration  by  Bakhshi  et  al. 
(1983)  that  "the  major  clone  in  chronic 
myelocytic  leukemia  involved  cells 
capable  of  lymphocyte,  granulocyte  and 
erythrocyte  differentiations."  Based  on 
these  considerations.  Wong  et  al. 
considered  it  appropriate  to  combine 
lymphoma  and  leukemia  for  some  of  the 
analyses. 

Dr.  MacMahon  and  some  other 
reviewers  commented  about  the  lack  of 
leukemia  deaths  in  the  non-exposed 
group,  suggesting  it  might  indicate 
problems  with  the  data  collection.  Dr. 
Wong  responded  that  the  data  had  been 
carefully  gathered  and  checked. 
Participating  companies  collected  the 
data  according  to  a  common  protocol 
and  supplied  the  data  to  Dr.  Wong  and 
his  colleagues  at  Environmental  Health 
Associates.  Data  audits  included 
verification  of  completeness  of  cohort 
and  of  coding  accuracy.  Dr.  MacMahon 
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found  these  checks  to  be  satisfactory. 
Furthermore.  95''-o  completeness  of 
follow-up  was  required  for  each  plant. 
Thus.  Dr.  Wong  stated,  "although 
questions  could  be  raised  regarding  the 
validity  of  the  data,  no  obvious 
problems  could  be  detected  through  our 
extensive  data  audits"  {Ex,  No.  235,  p. 
51 

Dr.  Wong  pointed  nut  that  both  the 
exposed  and  comparison  groups  were 
very  close  in  characteristics.  The 
comparison  group  was  slightly  younger, 
had  slightly  shorter  length  of 
employment,  and  percentage  of  missing 
death  certificates  was  similar. 
According  to  Dr.  Wong,  all  of  the 
analvses  were  age-ad|usted  so  a  minor 
age  difference  should  not  be  important. 
The  impact  of  a  difference  of  two  years 
in  average  length  of  employment  was 
not  clear  to  Dr.  Wong,  and  som.e  bias 
might  have  been  introduced,  particularly 
if  one  or  more  of  the  14  deaths  without 
death  certificates  in  the  comparison 
group  were  due  to  leukemia  (Ex.  No.  235, 
p.  6j.  If  this  were  so.  "then  we  would 
have  overestimated  the  risk  of  the 
exposed  group  when  we  use  the 
nonexposed  group  as  comparison.  On 
the  other  hand,  some  the  (9) 
unobtainable  death  certificates  in  the 
exposed  group  could  have  been 
leukemia  as  well.  So  it  goes  both  ways 

Then  the  risk  would  be  even  higher" 
(Tr.  4/2/86,  p.  107). 

Dr.  MacMdhon  suggested  that  cancer 
in  general  tends  to  have  a  less  marked 
"healthy  worker  effect"  than  other 
causes  of  death  (Ex.  No.  151A^).  Dr. 
Wong  reviewed  several  studies  of 
industrial  cohorts  and  found  that  this 
generalization  did  not  hold:  some  groups 
of  workers  including  some  subgroups  at 
petroleum  refineries  had  been  obser\'ed 
to  have  deficits  in  leukemia  mortality  or 
in  overall  lymphopoietic  cancer 
moriality.  Dr.  Wong  concluded  from  his 
review  of  these  other  studies  that 
similar  deficits  (to  that  in  his  unexposed 
comparison  group)  have  been  reported 
by  other  investigators,  raising  the 
question  of  whether  internal  or  external 
comparison  groups  are  more 
appropriate.  They  both  appear  to  have 
advantages  and  disadvantages  for 
epidemiologic  studies. 

Dr,  Wong  compared  SMRs  for  a 
number  of  diseases  for  the  comparison 
and  exposed  groups  (Ex.  No.  151A, 
Table  24)  and  found  that  both  groups 
"were  similarly  healthy  with  regard  to  a 
large  number  of  diseases."  and  "there 
Wis  no  obvious  reason  to  suspect  that 
the  r  mparison  group  was  any  different 
from  the  exposed  group."  (Ex.  No.  235.  p. 
6).  V\  ith  regard  to  selection  related  to 
which  of  the  seven  plants  an  employee 


was  from,  Dr.  Wong  found  it  "unlikely 
that  some  unrecognized  bias  could 
affect  the  comparison  group  and  not  the 
exposed  group  to  a  similar  extent  for 
each  and  every  plant."  (p.  7)  Dr. 
MacMahon  had  recommended  a  plant 
specific  analysis  in  his  comments  on  the 
earlier  draft,  as  had  Dr.  Enterline.  A 
plant-adjusted  analysis  was  done  on  a 
preliminary  data  set.  The  results  were 
very  similar  to  those  without  plant- 
adjustment.  "In  the  final  data  set,  at 
CMA's  request,  no  plant  adjustment  was 
made"  (Ex.  No.  235.  p.  7). 

At  the  hearings,  the  American 
Petroleum  Institute  questioned  Dr.  Wong 
about  the  possibility  that  the  unexposed 
comparison  group  was  predominantly 
from  2  other  plants  than  the  one  from 
which  much  of  the  benzene  exposed 
group  was  drawn,  and  thus  may  have 
experienced  exposures  to  different  other 
chemicals  than  the  benzene  exposed 
group.  The  API's  concern  was  the 
chemicals  other  than  benzene  may  have 
been  responsible  for  the  differences  in 
mortality  between  exposed  and 
unexposed  groups.  Dr.  Wong  replied 
that  in  order  to  examine  this  possibility, 
comparisons  were  made  between 
benzene  exposed  and  unexposed 
employees  within  each  plant,  for  a 
"plant-adjusted"  analysis.  No 
differences  were  found  between  the 
results  of  this  analysis  and  an  analysis 
without  such  an  adjustment  for  plant. 
The  investigators  concluded  that 
differences  between  plants  did  not 
confound  the  differences  between 
exposed  and  unexposed  groups  (Tr.  4/2/ 
86,  pp.  101-103).  The  study  was  a  proper 
comparison  between  benzene  exposed 
and  non-exposed  employees,  and  other 
chemicals  had  not  confounded  the 
results. 

Dr.  MacMahon  argued  that  he  did  not 
believe  the  dose-response  relationship 
to  be  impressive.  Dr.  Wong  replied  that 
even  though  it  was  not  impressive  to  Dr. 
MacMahon,  "the  trend  in  all  lymphatic 
and  hematopoietic  cancer  was 
statistically  significant  *  *  *.  There  was 
still  a  positive  trend,  even  after  the 
comparison  group  was  removed 
(SMR  =  91.3, 146.8  and  175.2  by 
cumulative  exposure;  Table  37).  My 
opinion  is  that  a  dose-response 
relationship  for  all  lymphatic  and 
hematopoietic  cancer  has  been 
demonstrated"  (p. 7). 

Finally,  in  response  to  Dr. 
MacMahon's  comment  that  Dr.  Wong 
and  his  associates  had  done  too 
thorough  an  analysis,  Dr.  Wong  pointed 
out  that  "All  the  analyses  done  were 
specified  in  our  proposal  to  CMA  prior 
to  the  start  of  the  project,  which  were 
accepted  by  CMA  and  made  part  of  the 


subsequent  contract.  It  should  also  be 
pointed  out  that  Dr.  Enterline.  the 
second  CMA  reviewer,  commented  that 
more  analyses  should  be  done  *  *  *"  (p. 
7).  These  extra  samples  were  not  done 
because  they  would  have  involved 
further  reductions  in  sample  size. 

Dr.  Philip  Enterline  found  the  data  on 
cumulative  benzene  exposure  (Table  37) 
to  be  the  most  impressive  evidence  in 
favor  of  a  relationship  between  benzene 
exposure  and  lymphatic  and 
hematopoietic  cancer. 

Dr.  Lilienfeld  suggested  adding  0.5 
leukemia  death  to  the  comparison  group 
so  the  relative  risks  could  be  calculated. 
Dr.  Rockette.  however,  felt  that  this 
procedure  might  result  in  unacceptable 
bias. 

Mr.  Rinsky  of  NIOSH  suggested  that 
the  latency  for  the  cohort  may  have 
been  too  short,  that  is,  the  time 
available  between  first  benzene 
exposure  and  the  end  of  study  follow-up 
dates  for  observation  of  deaths  due  to 
leukemia  was  too  short.  Dr.  Wong 
replied  that  67%  of  the  exposed  cohort 
had  a  latency  longer  than  17  years 
which  he  assumed  was  quite  an 
adequate  latency  for  leukemia. 

Dr.  Kenneth  Rothman,  a  consultant  to 
Texaco,  Inc.,  commented  that  bias  was 
introduced  by  "unsupervised  data 
collection"  by  the  participating 
companies.  Dr  Wong  disagreed  that  data 
collection  was  unsupervised:  "Many  of 
the  individuals  at  the  companies 
responsible  for  data  collection  are 
professional  epidemiologists  '  (Ex.  No. 
235,  p.  11).  Dr  Rothman  also  commented 
that  SMRs  should  not  be  used  when 
comparing  two  groups.  Dr.  Wong  replied 
that,  in  order  to  avoid  a  problem  of 
comparing  SMRs  when  age  distributions 
of  the  group  being  studied  are  very 
dissimilar,  "the  age  distributions  were 
examined  thoroughly  in  the  study  and 
found  to  be  similar.  In  our  study,  we 
used  the  same  standard  population 
(U.S.),  which  should  further  minimize 
any  problems  associated  with 
comparing  SMRs.  Furthermore,  direct 
comparisons  based  on  the  Mantel- 
Haenszel  chi-square  were  also  made" 
(p.  11). 

In  his  concluding  remarks  Dr.  Wong 
stated. 

I  believe  that  I  have  responded  to  all  the 
major  comments  on  the  study  in  this 
document.  It  is  my  opinion  that  none  of  the 
comments  would  detract  or  invalidate  the 
major  conclusion  of  the  study  *  '  *  the  study 
has  demonstrated  that  chemical  workers 
occupationally  exposed  to  benzene 
experienced  significant  mortality  excess  from 
leukemia,  as  well  as  the  broader  category  of 
all  lymphatic  and  hematopoietic  cancer, 
when  compared  to  chemical  workers  who 
were  not  occupationally  exposed  to  benzene 
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.  .  .  .  The  data  further  show  statistically 
significant  dose-response  relationships 
between  cumulative  benzene  exposure  and 
excess  mortality  from  leukemia  and  the 
broader  category  of  all  lymphatic  and 
hematopoietic  cancer  (E.x.  No.  235.  p.  12). 

OSHA  agrees  with  these  conclusions. 

Studies  of  refinery  and  petrochemical 
workers.  Several  epidemiological 
studies  of  refinery  workers  have  been 
reported  since  1977.  It  should  be  noted 
that  several  of  these  were  studies  of  all 
employees  or  hourly  employees  at  a 
facility,  not  just  of  benzene  exposed 
employees.  Consequently,  any  excess 
risk  of  leukemia  would  be  diluted  and 
possibly  not  identified  because  many  of 
the  employees  studies  would  not  have 
been  exposed  to  benzene  over 
background.  The  details  of  some  of  the 
studies  which  have  been  discussed  in 
the  proposal  (50  FR  50520-50524]  have 
not  been  repeated  here. 

Thomas  et  al.  (1982.  Ex.  No.  144-71) 
studied  the  proportional  mortality  for 
2.509  active  and  retired  members  of  the 
Oil.  Chemical  and  Atomic  Workers 
International  Union  (OCAW)  who 
worked  at  three  oil  refineries  in  the 
Beaumont-Port  Arthur.  Texas  area  for 
Texaco.  Mobil  and  Gulf  Oil.  With  data 
for  the  three  refineries  combined,  deaths 
due  to  leukemia  (PMR  =  1.83).  multiple 
myeloma  (P.MR  =  1.96).  Hodgkin's 
disease  (PMR  =  1.34),  and  non-Hodgkin's 
lymphoma  (PMR  =  1.32)  were  elevated, 
especially  among  retired  workers. 
Deaths  from  cancers  of  the  brain 
(PMR-2.21).  prostate  (PMR  =  1.38). 
stomach  (PMR  =  1.52).  pancreas 
(PMR  =  1.42)  and  circulatory  disease 
(PMR  =  1.04)  were  significantly  elevated. 

Thomas  et  al.  (1984,  Ex.  No."l5&-84) 
followed  this  cohort  mortality  study 
with  a  case-control  study  to  examine 
work  histories  of  cases  for  evidence  of 
any  unusual  distributions  of  cause- 
specific  mortality  by  work  category.  The 
relative  risk  (odds  ratio)  of  leukemia 
was  elevated  among  persons  exposed  to 
two  job  categories:  treating  and 
boilermaking.  The  risk  of  leukemia 
increased  with  increasing  duration  of 
employment.  Stomach  cancer  risk  was 
elevated  among  maintenance  workers 
and  workers  exposed  to  lubricating  oils 
and  paraffin  wax  processing.  No  strong 
associations  for  brain  tumor  risk  were 
seen  with  any  work  category.  In 
comparisons  with  pooled  controls,  no 
unusual  distributions  with  work 
category  were  noted  for  the  cases  of 
multiple  myelom.a,  Hodgkin's  disease,  or 
non-Hodgkin's  lymphoma.  For  this  study 
the  number  of  cases  of  each  cancer  type 
was  small;  consequently  the  ability  to 
detect  excess  risk  was  low  unless  the 
actual  risk  was  very  high.  The  authors 
stated  several  limitations  about  the 


ability  to  associate  specific  cancers  with 
specific  chemicals  because  of  changes  in 
job  classifications  over  time,  lack  of 
sensitivity  and  specificity  of  chemical 
exposures  associated  with  job 
categories,  and  job  mobility  resulting  in 
study  subjects  being  classified  as 
exposed  to  multiple  work  categories. 

Wen  et  al.  (1983,  Ex.  ,No.  159-100) 
studied  male  hourly  and  salaried 
workers  employed  for  any  length  of  time 
on  any  job  at  a  refinery  in  Port  Arthur, 
Texas,  between  January  1937  and 
January  1978.  Thirty  deaths  from 
leukemia  were  observed  among  male 
hourly  workers  employed  for  one  year 
or  more,  whereas  21.3  would  have  been 
expected.  Using  the  Poisson  distribution 
in  a  one-tailed  test  of  significance,  a 
statistically  significant  excess  of 
leukemia  is  indicated. 

The  study  by  Wen  et  al,  was 
comprised  of  all  Gulf  employees  and 
included  many  non-benzene  exposed 
persons  in  the  population  at  risk,  such 
as  clerical  and  managerial  employees. 
Because  Wen  et  al.  did  not  identify  the 
population  at  risk  of  exposure  to  the 
refinery  process,  the  SMR's  might  have 
been  diluted. 

Theriault  and  Goulet  (1979,  Ex.  .No. 
159-81  A)  reported  the  results  of  a 
mortality  study  of  1205  men  who  had 
worked  at  an  oil  refinery  in  Quebec,  not 
necessarily  exposed  to  benzene,  for 
more  than  5  years  between  1928  and 
1975.  Sixteen  percent  (190)  were  lost  to 
follow-up,  a  relatively  high  amount.  An 
increase  in  deaths  due  to  leukemia  and 
lymphoma  [SMR  =  127)  was  observed 
among  these  workers  when  compared 
with  the  number  expected  among  the 
Quebec  population,  ahhough  this  excess 
was  not  statisticallv  significant. 

Hanis  et  al.  (1979,  Ex.  No.  159-34A) 
studied  the  risk  of  mortality  from  cancer 
among  15,032  men  who  were  active 
em.ployees  or  annuitants  of  Lmperial  Oil 
Limited  during  1964  to  19"3.  865 
em.ployees  with  5  to  15  years  of  service 
were  lost  to  follow-up.  6.681  short-term 
employees  with  less  than  5  years  of 
employment  were  excluded  from  the 
study  population  because  it  was  not 
considered  practical  to  trace  these 
employees.  Information  on  )ob  title, 
function,  and  location  was  used  to 
classify  workers  as  to  exposure, 
moderate  exposure  or  nonexposure  to 
petroleum  or  its  products,  but  not 
specifically  to  benzene,  or  as  refinery/ 
non-refinery  workers.  (Some  petroleum 
contains  benzene  and  some  does  not.) 
Mortality  rales  for  cancers  of  the 
lymphatic  and  hematopoietic  system 
were  increased  among  those  moderately 
exposed  employees  as  compared  with 
nonexposed  (RR  =  1.88]  but  not  among 
those  exposed  every  day  to  petroleum  or 


its  products.  No  analysis  was  done 
specifically  for  leukemia  deaths  in  this 
cohort. 

Hanis  et  al.  (1982,  Ex.  No.  159-34B) 
examined  the  mortality  experience  of 
8.666  employees  and  retirees  of  Exxon's 
Baton  Rouge,  Louisiana  refinery  and 
chemical  plant  who  worked  at  least  one 
month  between  1970  and  1977.  Among 
these  employees,  there  were  1,199 
known  deaths  and  835  persons  (9.6%  of 
the  cohort)  were  lost  to  follow-up. 
Mortality  due  to  all  causes  was  less 
than  expected  when  compared  with  age, 
gender,  race,  and  calendar-year  specific 
U.S.  death  rates.  Although  not 
statistically  significant,  increases  were 
observed  for  deaths  due  to  diseases  of 
the  blood  and  blood  forming  organs 
(SMR  =  222),  all  lymphopoietic  cancers 
(SMR  =  109),  lymphoreticular  sarcoma 
(SMR=ll9),  and  several  other  cancer 
sites. 

In  a  preliminary  report  of  a 
prospective  study  of  the  morbidity  and 
mortality  of  petroleum  industry 
employees  in  the  U.S.,  Schottenfield  et 
al.  (1981,  Ex.  No.  128-26)  observed 
statistically  significant  increases  in  the 
incidence  of  acute  and  chronic 
lymphocytic  leukemias  among  refinery 
workers,  of  multiple  myeloma  among 
petrochemical  workers,  and  of 
cutaneous  melanoma  among  workers  in 
the  Middle  Atlantic  region  of  the  U.S. 
Expected  values  were  derived  from  U.S. 
age-specific  cancer  incidence  rates  from 
the  Surveillance.  Epidemiology,  and  End 
Results  (SEER)  program  of  the  National 
Cancer  Institute  for  1977.  Seven  cases  of 
acute  and  chronic  lymphocytic 
leukemias  were  observed  among 
refinery  workers  compared  with  2.6 
expected  for  a  standardized  incidence 
ratio  (SIR)  of  274.  Nonlymphocytic 
leukemias  were  increased  in 
petrochemical  and  refinery  workers 
(SIR  =  113)  but  not  significantly.  Multiple 
myeloma  was  elevated  significantly 
among  the  petrochemical  workers 
(SIR  =  552).  The  authors  stated  that  these 
results  should  be  viewed  as  preliminary 
because  the  period  of  obser\'ation  was 
quite  short,  the  number  of  older  workers 
included  in  the  analysis  was  limited, 
and  the  degree  of  underreporting  of 
mortality  was  unknown.  In  other  words, 
the  observed  risks  may  have  been 
underestimated. 

OSHA  believes  that  the  evidence  for 
an  association  between  benzene 
exposure  and  multiple  myeloma 
continues  to  be  replicated.  Multiple 
myeloma  has  been  observed  in  several 
cohorts  of  workers  potentialK  exposed 
to  benzene  [Rinsky  et  al.,  1988,  Bond  et 
al.,  1986,  Decoufieet  al.,  1983,  Wong  et 


34478         Federal  Register  /  Vol.  52.  No.  176  /  Friday,  September  11.  1987  /  Rules  and  Requlafions 


al  ,  1983.  Thomas  et  al..  1982. 
Schottenfield  et  al..  1981). 

Rmsky  et  al.  (Ex.  No.  250A) 
demonstrated  a  significant  e.xcess  of 
deaths  from  multiple  myeloma  among 
their  cohort  of  workers  exposed  to 
tienzene.  Wong  et  al.  (Ex.  No.  235)  and 
Decoufle  et  al.  (Ex.  No.  128-30)  also 
commented  on  elevated  risk  of  multiple 
myeloma  in  their  studies  of  benzene 
exposed  workers.  While  the  relative 
risks  of  multiple  myeloma  were 
elevated,  the  excesses  were  not 
statistically  significant  because  the 
num.ber  of  observations  were  small. 
Decoufle  suggested  a  link  between 
benzene  exposure  and  multiple 
myeloma  because  of  his  study  findings 
and  the  findings  of  McMichael  et  al. 
(1975.  Ex.  No.  128-18)  of  increased  risk 
of  chronic  lymphatic  leukemia  among 
rubber  workers  exposed  to  organic 
solvents  (containing  benzene).  Because 
niultiple  myeloma  and  chronic 
lymphatic  leukemia  are  disorders  of  B- 
lymphocyte  lineage.  Decoufle  concluded 
that  low  level  organic  solvent  exposure 
may  induce  B-cell  neoplasms  through  a 
chronic  immunosuppressive  mechanism. 

The  study  by  Bond  (Ex.  No.  201-28) 
identified  one  multiple  myeloma  death. 
It  occurred  among  workers  who  were 
employed  in  the  same  area  of  the  facility 
where  a  death  from  myelofibrosis  (also 
rt'laled  to  benzene  exposure)  occurred 
and  where  the  signficant  excess  of 
leukemia  was  observed  Thus,  the 
observations  of  Wong.  Decoufle  and 
Bond  support  the  findings  by  Rinsky  of 
an  excess  risk  of  multiple  myeloma 
related  to  benzene  exposure. 

In  the  four  cohort  studies  of  workers 
exposed  specifically  to  benzene  (Rinsky, 
Bond.  Decoufle  and  Wong),  the  ratio  of 
k'ukemia  to  multiple  myeloma  is  22:10  or 
0  45.  If  multiple  myeloma  is  included,  the 
cinccr  risk  of  workers  exposed  to 
benzene  would  be  increased  by  an 
estimated  45  t.  OSHA  did  not  include 
de.ith  from  multiple  myeloma  in  its 
estimates  of  cancer  risk  related  to 
benzene  exposure.  The  lack  of  inclusion 
of  these  data  gives  the  Agency  further 
confidence  that  the  projected  cancer 
risks  (based  on  leukemia  only)  would  be 
unlikely  to  overestimate  the  risk  of  total 
cancer  among  workers  exposed  to 
benzene. 

Rushton  and  Alderson  (1981.  Ex.  No. 
159-69)  reported  the  results  of  a  case- 
control  study  of  leukemia  deaths  among 
men  employed  at  8  oil  refineries  in  the 
United  Kingdom.  Two  sets  of  controls 
were  selected  from  the  total  refinery 
population:  one  was  matched  with  cases 
by  refinery  and  year  of  birth,  the  other 
was  matched  by  refinery,  year  of  birth 
and  length  of  service,  job  histories 
obtained  from  refinery  personnel 


records  were  used  to  categorize  each 
person's  benzene  exposure  as  low. 
medium,  or  high,  and  the  potential 
benzene  exposure  of  cases  was 
compared  with  that  of  controls. 
Although  no  overall  excess  of  deaths 
from  leukemia  was  found  when 
compared  with  expected  numbers  based 
on  national  rates,  the  risk  of  leukemia 
for  men  with  medium  or  high  benzene 
exposure  was  significantly  greater 
(p  =  0.05)  than  the  risk  for  men  with  low 
benzene  exposure, 

Devine  and  Barron  (1983)  reported  the 
results  of  a  case-control  study  (Ex.  No, 
142-32B)  within  a  cohort  mortality  study 
(Ex.  No.  142-32A)  of  white  male 
employees  at  a  Texaco  refining, 
petrochemical  or  research  facility. 
Among  19,077  white  males,  slightly 
elevated  SMRs  were  observed  for 
leukemia  (SMR  =  113),  cancer  of  other 
lymphatic  tissue  (SMR  =  111)  and  other - 
sites.  The  case-control  study 
demonstrated  significantly  elevated  rate 
ratios  for  leukemia  deaths  among 
workers  in  utilities  (RR  =  4.6);  and 
among  pipefitters  (RR  =  2.7)  and  utilities 
controlmen  (RR  =  5.1),  A  significantly 
elevated  rate  ratio  for  other  lymphatic 
cancer  was  found  among  persons 
employed  in  fluid  catalytic  cracking 
units  (RR  =  3.1).  It  is  highly  likely  that 
pipefitters  and  utility  personnel  have  the 
relatively  highest  intermittent  exposures 
to  benzene. 

In  1983.  Shell  Oil  Company  reported 
the  results  of  an  evaluation  of  mortality 
among  active  employees  and  retirees 
from  two  manufacturing  locations  (Ex, 
No.  142-13-A).  Deaths  occurred 
between  January  1, 1973  and  December 
31, 1982,  At  the  Deer  Park,  Texas 
Refinery  facility,  6  deaths  from  all  forms 
of  leukemia  were  noted  among  refinery 
workers  as  compared  to  2.60  expected. 
S.V1R  =  230.  Three  acute  myelogenous 
leukemia  deaths  were  observed  versus 
about  0.8  expected,  SMR=375.  These 
results  were  of  borderline  statistical 
significance.  The  study  of  mortality  at 
both  of  these  facilities  examined  causes 
of  death  for  "ective"  employees  and 
retirees  and  excluded  "terminees"  who 
were  not  followed  after  termination  of 
employment  at  Shell,  Thus,  the  actual 
number  of  cases  of  leukemia  related  to 
exposure  in  this  occupational  setting 
may  have  been  greater. 

At  the  Wood  River,  Illinois  Refinery,  a 
significant  excess  of  deaths  due  to 
leukemia  was  observed  (14  observed:  6.4 
expected)  resulting  in  a  SMR  of  219  for 
all  leukemia.  Eight  deaths  were 
observed  from  acute  myelogenous 
leukemia  (AML)  whereas  2.0  were 
expected,  resulting  in  a  SMR  of  400.  On 
the  basis  of  these  observations,  an 
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epidemiologic  consultant  to  the 
company  concluded: 

There  is  no  reasonebie  possibility  that  the 
data  are  the  result  of  any  error  or  errors  or 
random  variations  of  consequence:  nor  is  it 
likely  that  these  findings  can  be  attributed  to 
confounding  by  a  non-occupational  cause  of 
AML  *  *  *.  The  specific  cause  of  the  excess 
of  AML  at  Wood  River  is  unknown.  However, 
benzene  is  an  established  cause  of  AML.  and 
there  is  anecdotal  evidence  that  in  years  past 
benzene  was  present  in  the  ambient  air  at 
Wood  River  at  levels  that  exceed  the  current 
standard.  Thus,  benzene  is  the  most  likely 
cause  of  the  excesses  seen  (Ex.  No.  142-13- 
A). 

Further  analysis  by  job  category  for 
the  14  leukemia  deaths  identified  among 
the  3.976  white  males  included  in  the 
Wood  River  Refinery  was  submitted  to 
OSHA  in  May  1984  ('Ex.  No.  160-12).  Of 
14  leukemia  deaths  identified  (versus  6.6 
expected)  in  the  study.  3  had  worked  in 
laboratory  jobs  where  benzene  was 
used.  5  spent  most  of  their  careers  as 
maintenance  workers,  but  it  was  not 
known  if  they  were  assigned  to  benzene 
units,  while  6  were  categorized  as 
probably  having  no  benzene  exposure 
above  refinery  background  levels. 

In  December  1984.  the  results  of  a 
case  control  study  of  the  14  leukemia 
deaths  identified  between  1973-1982  at 
the  Wood  River  Refinery  were 
submitted  to  OSHA  (Ex"  No.  165).  A 
statistically  significant  relative  risk  of 
9.5  for  acute  myelogenous  leukemia  was 
observed  for  engineering  field  foremen. 
Relative  risks  for  leukemia  for  other 
department/job  categories  ranged 
between  1.5  and  4.6,  but  were  not 
statistically  significant.  In  the  authors' 
opinion,  the  former  observation  met  all 
criteria  for  a  positive  result.  However, 
they  felt  its  interpretation  remained 
unclear.  As  a  result  of  the  statistical 
analyses  presented,  the  authors 
concluded  that  the  study  produced  no 
distinctly  positive  result  and  that  the 
reason  for  the  excess  leukemia  among 
the  refinery  workers  remained 
unexplained.  The  authors  raised  several 
possible  explanations  for  what  they 
viewed  as  a  failure  to  statistically 
associate  the  leukemia  with  any  specific 
chemical.  Among  the  limitations  listed 
were  small  sample  size,  the  jobs  and 
departments  described  did  not  specify 
distinct  substance  exposures,  and  the 
substance  of  greatest  interest  to  the 
authors,  benzene,  is  volatile  and  could 
have  drifted  from  location  to  location 
causing  ostensibly  unexposed  jobs 
actually  to  entail  exposure. 

Dr.  David  Savitz  of  the  Department  of 
Epidemiology  of  the  University  of  North 
Carolina  School  of  Public  Health 
evaluated  and  commented  on  the 


Federal  Register  /  Voi.  52.  No.  TB  /  Friday.  September  11.  1987  /  Rules  and  Regulations 


34479 


epidemiologic  studies  concerning 
occupational  benzene  exposure  and 
lymphatic  and  hematopoietic  cancers, 
especially  leukemia,  with  special 
emphasis  on  the  studies  of  cancer  risks 
among  oil  refinery  workers  (Ex.  No.  222). 
Dr.  Savitz  updated  a  previous  review  of 
the  literature  (Savitz  and  Moure,  1984. 
Ex.  No.  252A-17-69)  to  include  studies 
reported  through  1985.  Regarding  the 
studies  of  refinery  workers,  he 
concluded  that  •'several  studies  .  .  . 
show  notably  elevated  rates  of  mortality 
from  lymphatic  and  hematopoietic 
cancers,  .  .  .  convincingly  linked  to 
benzene  exposure  (Ex.  No.  222,  p.  2).  In 
hearing  testimony  he  summarized  his 
findings: 

A  number  of  the  studies  of  refinery 
workers  have  indicated  an  increased  risk  of 
lymphatic  and  hematopoietic  cancers.  The 
studies  most  convincing  of  excess  risk  are:  (1) 
Rushton  and  Alderson's  (1981bl  case-control 
study  indicating  risk  ratios  of  2.0-2.3  for 
benzene  exposure  among  refinery  workers 
with  leukemia;  (2)  Schottenfeld  et  al.'s  (1981) 
data  on  excess  incidence  of  several 
lymphatic  and  hematopoietic  cancers, 
including  leukemia  (standardized  incidence 
ratio  of  145):  (3)  Thomas  et  al.'s  (1982) 
elevated  PMRs  for  lymphatic  and 
hematopoietic  cancers  and  specifically  for 
leukemias  (PMR  =  189):  (4)  Tabershaw. 
Occupational  Medicine  Associates  (1980) 
data  on  increased  leukemia  (SMR  =  322}  in 
the  10%  cohort  sample;  (5)  Morgan  and 
Wong's  (1984)  leukemia  excess  (SMR=173): 
(e)  McCraw  et  al.'s  (1985)  observation  of  a  4- 
fold  excess  of  acute  myelogenous  leukemia; 
and  (7)  Decoufle  el  al.'s  (1963)  report  of  a  4- 
fold  excess  of  lymphatic  and  hematopoietic 
cancers  among  oil  refinery  and  chemical 
plant  workers  exposed  to  the  benzene.  Other 
studies  of  refinery  workers  have  provided 
data  which  does  not  indicate  increased  risk 
of  lymphatic  and  hematopoietic  cancers: 
most  of  these  made  little  or  no  attempt  to 
pinpoint  persons  exposed  to  benzene,  so  that 
the  results  may  accurately  reflect  the  overall 
experience  of  refinery  employees  but  do  not 
specifically  address  the  effects  of  benzene. 

Even  though  some  of  the  refinery  studies 
have  limitations  in  exposure  characterization, 
they  provide  presumptive  evidence  that 
benzene  operates  as  a  leukemogen  in  this 
workforce.  The  more  direct  evidence 
regarding  benzene's  leukemogenic  properties 
as  demonstrated  by  studies  of  benzene- 
exposed  cohorts  per  se  and  case  series 
(Aksoy  et  al.,  1974:  Vigliani  &  Saita.  1964) 
provides  the  other  critical  line  of  evidence  to 
indicate  that  benzene  in  particular  is  the 
agent  which  is  responsible.  The  complexity  of 
the  refinery  environment  leaves  open  the 
possibility  that  some  other  solvent  or  refinery 
product  is  also  a  leukemogen,  but  no  other 
agent  has  the  degree  of  laboratory  or 
epidemiologic  data  which  exists  for  benzene 
to  support  this  possibility  (Ex.  No.  222.  pp. 
13-14). 

Neal  King,  representing  CMA. 
questioned  Dr  Savitz  as  to  whether  he 
was  just  speculating  that  the 


methodological  difficulties  in  the 
refinery  studies  have  masked  an 
increase  in  cancer.  Dr.  Savitz  replied 
that,  "*  *  *  based  on  epidemiologic 
principles  '   "  '"  and  "the  known 
inaccuracies  that  would  occur,  one  can 
predict  with  a  high  degree  of  confidence 
which  direction  the  error  would  tend  to 
be  in.  and  for  a  number  of  those 
problems  which  I  have  cited  ,  .  .  ,  the 
direction  of  that  error  is  towards  a 
failure  to  find  associations  with  benzene 
that  may  be  present.  So  it 
is  *  *  *  speculation  with  a  rather  firm 
methodologic  basis"  (Tr.  3/24/86,  p.  57). 

It  is  OSHA's  opinion  that  the  elevated 
risks  of  leukemia  observed  among  the 
studies  of  refinery  workers  are  most 
likely  the  result  of  exposure  to  benzene, 
the  only  substance  found  in  refineries 
that  is  known  to  cause  leukemia.  Some 
studies  of  refinery  workers  did  not 
demonstrate  elevated  risks  of  leukemia. 
In  these  situations,  the  studies  suffered 
from  methodologic  deficiencies  such  as, 
but  not  limited  to.  dilution  of  results 
through  inclusion  in  the  study  of  those 
individuals  not  exposed  to  benzene  (the 
large  majority)  along  with  those  exposed 
to  benzene  For  some  of  the  studies  of 
refinery  workers  where  an  elevated  risk 
of  leukemia  was  not  observed  overall, 
nested  case-control  studies  of  leukemia 
deaths  demonstrated  significant 
associations  with  benzene  exposure  or 
with  jobs  likely  to  experience  a 
relatively  greater  amount  of  benzene 
exposure. 

Some  case-control  studies  were  not 
able  to  link  leukemia  deaths  among 
refinery  workers  to  benzene  exposure. 
The  authors  of  these  studies,  however, 
gave  several  possible  explanations  for 
why  an  association  may  not  have  been 
detected.  Consequently,  study  results  of 
refinery  workers  that  do  not 
demonstrate  an  increased  risk  of 
leukemia  do  not  challenge  the  causal 
connection  between  low  dose  benzene 
exposure  and  leukemia. 

Epidemiologic  studies  demonstrate 
that  benzene  exposure  can  cause 
leukemia,  multiple  myeloma  and 
perhaps  other  hemopoietic  and 
lymphatic  cancers.  Aplastic  anemia  and 
several  other  blood  diseases  are  also 
known  to  be  caused  by  benzene 
exposure.  Observations  related  to  the 
above  findings  have  been  demonstrated 
by  a  number  of  high  quality 
epidemiologic  studies  and  case  reports, 
such  as  those  by  Rinsky,  Wong,  Ott, 
Decoufle,  Infante,  Aksoy,  Vigliani  and 
others.  The  more  ambiguous  studies  had 
serious  methodologic  weaknesses  or 
were  not  specific  studies  of  benzene 
exposed  workers  but  rather  of  industrial 
workers,  some  of  whom  may  have  been 
exposed  to  benzene.  Consequently,  for 


these  studies  it  was  difficult  to  evaluate 
the  effect  of  benzene  exposure  on  the 
study  populations.  The  conclusion  that 
leukemia  is  caused  by  benzene  exposure 
is  agreed  upon  by  most  scientists  and 
was  not  seriously  contested  during  this 
rulemaking  proceeding. 

C.  Cytogenetic  Effects  in  Humans 

Cytogenetic  changes  indicate  an 
alteration  in  the  genetic  material  (DNA) 
of  a  cell.  An  increasing  amount  of 
evidence  indicates  that  latent  diseases 
such  as  cancer,  birth  defects,  and 
genetic  disease  may  be  initiated  by 
alterations  in  cellular  DNA  (Bloom  et  al., 
1981,  Ex.  No.  159-12).  Thus,  cytogenetic 
studies  analyze  alterations  in  the 
structure  or  number  of  chromosomes, 
called  chromosomal  aberrations,  and 
exchanges  of  segments  between  the  two 
chromatids  or  arms  of  a  chromosome, 
called  sister  chromatid  exchanges  (SCE). 
These  changes  in  the  chromosomes 
indicate  that  the  D.N'A  or  genetic 
material  of  the  cell  has  been  altered  by 
some  geotoxic  agent. 

Induced  cytogenetic  changes  in 
lymphocytes  have  been  shown  to  be  a 
sensitive  indicator  of  low  level 
exposure,  brought  about  by  such  factors 
as  occupational  exposure  to  radon 
daughters  and  exposure  to  ionizing 
radiation.  Although  such  undesirable 
changes  cannot  be  used  to  predict 
specific  health  effects  in  an  individual, 
they  do  give  an  estimate  of  the 
magnitude  of  an  exposure  that  could 
increase  the  risk  of  disease  in  the 
exposed  population.  Consequently,  as 
stated  by  an  expert  panel  on 
cytogenetics,  "*  *  *  cytogenetic  study 
of  both  chromosomal  aberrations  and 
SCEs  has  a  clear  place  in  the  evaluation 
of  human  populations  exposed  to  known 
or  suspected  mutagens  *  *  *. 
Furthermore,  many,  if  not  most,  agents 
causing  aberrations,  or  clastogens,  are 
also  carcinogens,  at  least  in  animals" 
(Bloom  et  a)..  1981,  Ex.  No.  159-12).  In 
addition  to  benzene,  several  substances 
known  to  cause  chromosomal 
aberrations  in  humans  are  also  known 
to  cause  cancer  in  humans,  i.e..  vinyl 
chloride,  radon  daughters,  ionizing 
radiation  arsenic,  myleran,  melphalan. 
and  chromium  (lARC,  Suppl.  4, 1982,  Ex. 
No,  159-38).  Moreover. 

(e)vidence  for  the  involvement  of 
chromosomal  rearrangement  in  human 
carcinogenesis  also  stems  from  the  finding 
that  the  nonmalignant  somatic  cells  of 
patients  with  one  of  several  syndromes  that 
predispose  them  to  cancer  have  a  high 
incidence  of  chromosomal  rearrangement. 
The  three  best  characterized  of  the  so-called 
chromosomal  breakage  syndromes  are 
Bloom's  syndrome,  Fanconi's  anemia,  and 
ataxia  telangiectasia.  Tlie  type  of 
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chromosomal  rearrangomenf  present  in  cells 
of  patients  with  each  of  these  syndromes 
(homologous  exchange,  nonhomologous 
exchange,  and  increased  chromosomal 
breaks,  respectively)  is  found  in  all  patients 
with  the  syndrome  (Yunis,  1986,  p.  120,  Ex. 
No.  252A-17-95). 

Yunis  (1988.  Ex.  No.  252A-17-95) 

summarizes  the  recent  evidence 
regarding  the  mechanistic  relationship 
between  specific  rearrangements  of  the 
genetic  material  and  human  cancers. 

Until  recently,  little  was  known  about  how 
specific  chromosome  defects  occur  in  cancer 
and  why  some  people  and  families  have  a 
hifiher  incidence  of  the  disease.  Now  it  is 
possible  to  suggest  how  this  may  occur. 

Oncogenes  and  some  very  active  genes  of 
differentiated  cells  may  be  located  at  or  near 
hypersensitive  or  fragile  sites  where 
Ciircmogenic  agents  can  act  and  where 
chromosomes  break  rind  rearrange  in  cancer. 
Some  of  these  chromosomal  rearrangements 
may  be  random  but  provide  the  cell  with  a 
proliferative  advantage.  Others  may  recur 
preferentially  and  characterize  a  given 
disease  (p.  117|. 

The  initial  DN.A  damage  induced  by 
radiation,  chemicals,  viruses,  or  unknown 
atjents  often  may  occur  at  chromosomal 
frngile  sites.  As  a  result,  specific  chromosome 
di'fects,  often  following  breakage  and 
rearrangement  at  fragile  sites,  may  lead  to 
monoclonal  proliferation  of  a  cell  with  a 
specific  reciprocal  translocation  or  deletion 
that  has  a  proliferative  advantage.  In 
subsequent  cell  divisions  of  uncontrolled 
growth,  random  and  nonrandom  secondary 
chromosome  defects  (more  frequently  a 
d'lplication  or  deletion)  or  point  mutations 
that  represent  advantageous  changes,  or 
both,  are  selected.  Finally,  in  the  advanced 
suge  of  cancer,  gene  amplification  or  a 
cascade  of  genomic  rearrangements  may 
generate  new  phenotypes  and  treatment 
resistance  [p.  121). 

The  best  understood  mechanism  operates 
in  leukemias  and  non-Hodgkin's  lymphomas 
in  which  c  specific  clonal  structural 
Chromosomal  defect  is  often  observed  in 
inilignant  cells.  This  defect  may  be  a 
reciprocal  translocation,  an  inversion,  or  a 
partial  deletion,  each  involving  two  precise 
breakpoints — one  of  them  the  likely  site  of  a 
proio-oncogene  that  becomes  deregulated  as 
a  result  of  a  chromosomal  rearrangement.  .  , 
Wo  now  suspect  that  some  proto-oncogenes 
iind  very  active  genes  of  differentiated  cells 
may  have  a  hypersensitive  or  fragile  site  that 
facilitates  such  chromosomal  rearrangements 
ci.'id  m.ay  repr»?sent  sites  where  carcinogens 
uf'en  attack    .  .  In  the  lymphohematopoietic 
malignancies,  such  [specific  chromosomal) 
defects  are  so  important  to  the  disease 
process  that  Ihey  have  made  it  possible  to 
subdivide  leukemias  and  myelodysplasias 
into  distinct  categories  *  *  *  (P  93). 

Due  to  advances  during  the  past  ten 
J  ears  in  the  techniques  for  identifying 
structural  defects  in  chromosomes. 

(mjore  than  70  clinical  types  of  neoplasia  are 
now  known  to  have  one  of  more  than  40 
specific  recurrent  chromosomal 
li'sions  *  *   "  .These  lesions  generally  fail 
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into  four  categbries:  [1]  a  reciprocal 
translocalionrln  which  segments  from  two 
chromosomes  break  and  exchange  places;  [2] 
H  deletion,  in  which  a  piece  of  a  chromosome 
breaks  off  and  is  lost:  (3)  a  trisomy  or  extra 
copy  of  a  chromosome;  and  [4|  an  inversion 
in  which  a  segment  flips  over  in  the  same 
chromosome    *  *  *  .  A  translocation  is  seen 
more  often  in  leukemias  and  non-Hodgkin's 
lymphoma,  and  a  deletion  is  found  more 
frequently  in  myelodysplasia  and  solid 
tumors  (Yunis,  1986,  pg.  97). 

Because  of  new  techniques,  it  is  now 
possible  to  find  specific  chromosomal 
defects  in  more  than  two  thirds  of 
patients  with  acute  leukemia, 
myelodysplasia,  or  non-Hodgkin's 
lymphoma.  Many  carcinomas  have 
multiple  chromosomal  aberrations  that 
appear  to  play  an  important  role  in 
tumor  invasiveness  and  resistance  to 
chemotherapy.  Yunis'  analysis  of 
leukemias  and  lymphomas  revealed  that 
the  cytogenetic  abnormality  in  these 
well-studied  malignancies  is  shared  by 
related  disorders;  the  best  known  of 
these  abnormalities  is  a  translocation 
identified  as  t(9:22)  (also  known  as  the 
Philadelphia  chromosome)  found  in 
most  patients  with  chronic  myelogenous 
leukemia  and  in  some  patients  with 
either  acute  nonlymphocytic  leukemia  or 
acute  lymphocytic  leukemia.  Commonly, 
two  to  five  related  malignancies  share  a 
primary  chromosomal  defect. 
Furthermore,  at  the  molecular  level, 
different  activated  transforming  genes 
have  been  found  in  human  pre-B,  B,  and 
mature  B-cell  malignancies.  This 
observation  may  explain  why 
malignancies  with  a  shared 
chromosomal  defect  may  differentiate 
into  one  or  another  type  of  related 
tumor.  Such  activated  genes  may  be 
involved  in  the  control  of  cell 
proliferation.  A  specific  genomic 
rearrangement,  therefore,  can  be  seen  as 
a  crucial  event  that  sets  a  stem  cell 
toward  malignancy  or  commits  a  stem 
cell  to  one  or  another  type  of  cancer 
(Yunis.  1986.  Ex.  No.  252A-17-95]. 

The  finding  of  recurrent  chromosomal 
defects  in  so  many  human  cancers  supports 
the  idea  that  chromosomal  rearrangements 
play  a  crucial  role  in  carcinogenesis.  Such 
rearrangements  also  have  been  found  to  be 
associated  with  tumors  induced  in  laboratory 
animals.  In  rcxients,  these  rearrangements 
appear  to  be  characteristic  of  the  type  of 
tumor  and  the  particular  compound  or 
treatment  used  (Yunis,  1986,  p.  119-120). 

Numerous  investigators  have  studied 
chromosomal  aberrations  in  bone- 
marrow  cells  and  peripheral 
lymphocytes  from  persons  known  to 
have  been  exposed  to  benzene, 
including  patients  with  either  a  current 
or  a  past  history  of  benzene-induced 
blood  dyscrasias.  Studies  have 
repeatedly  demonstrated  significant 


increases  in  chromosomal  aberrations  in 
both  bone  marrow  cells  and  in 
peripheral  lymphocytes  of  workers 
exposed  to  benzene.  This  literature  has 
been  reviewed  by  lARC  (1982.  Ex.  No. 
128-e).  The  earlier  studies  demonstrated 
chromosomal  aberrations  not  only  in 
workers  who  had  severe  benzene- 
induced  pancytopenia,  but  also  in 
workers  who  had  recovered  from 
benzene  hemopathy  and  in  workers 
exposed  to  benzene  who  did  not 
manifest  overt  signs  of  blood  damage 
(Fomi  et  al..  1971,  Ex.  No.  128-^8).  These 
individuals  had  been  exposed  to 
benzene  levels  exceeding  10  ppm  as  the 
reports  indicate  their  benzene  exposures 
ranged  between  25  and  530  ppm. 

Fomi  and  collaborators  (Fomi  et  al., 
197la,b.  Ex.  Nos.  128-48,  144-93) 
examined  two  groups  of  workers  with 
chronic  benzene  poisoning.  One  group 
included  25  subjects  who  had  recovered 
from  benzene  hemopathy  one  to  18 
years  previously,  plus  four  others 
showing  acute  toxicity  at  the  time  of 
first  chromosome  examination.  The 
other  group  was  comprised  of  34 
workers  in  a  rotogravure  plant  who  had 
been  exposed  in  1952-1953  to 
concentrations  of  125-532  ppm  benzene 
in  air.  leading  to  toxic  effects. 
Lymphocytes  from  both  groups  showed 
significantly  higher  levels  of 
chromosomal  aberrations  than  those 
from  age-matched  controls.  Follow-up 
cytogenetic  studies  indicated  a  tendency 
toward  a  decrease  in  unstable 
aberrations  and  a  persistence  or 
increase  in  stable  aberrations  (Fomi  et 
al..  1971,  Ex.  No.  12&-48),  indicating  that 
the  genetic  lesions  induced  by  benzene 
may  persist  for  years  after  the  cessation 
of  e'xposure  (Legator,  1986,  Ex.  No.  233). 

The  finding  of  significant  increases  in 
chromosomal  aberrations  in  blood  and 
bone  marrow  (Forni  and  Moreo.  1967, 
1969,  Ex.  Nos.  128-^6. 128-47)  and  in 
lymphocytes  from  clincially 
symptomatic  subjects  exposed  to 
benzene  has  been  confirmed  in  several 
other  investigations  (Hartwich  et  al., 
1969,  Ex.  No.  128-51;  Sellyei  and 
Kelemen,  1971.  Ex.  No.  128-58;  Erdogen 
and  Aksoy,  1973,  Ex.  No.  128-53:  Hudak 
and  Gombosi,  1977,  Ex.  No.  128-54;  Van 
den  Berghe  et  al..  1979,  Ex.  No.  128-55). 
Forni  and  Moreo  (1967,  19t39,  Ex.  Nos. 
128-46, 128-47)  hypothesized  that  such 
aberrations  are  involved  in  the  eventual 
development  of  leukemia  in  benzene- 
exposed  individuals. 

Tough  and  others  (Tough  and  Court 
Brown,  1965.  Ex.  No.  144-136;  Tough  et 
al.,  1970,  Ex.  No.  128-49)  studied 
workers  in  three  different  factories  who 
had  been  exposed  to  benzene  in  the 
atmosphere  for  approximately  one  to  25 
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years.  The  workers  showed  no  evidence 
of  acute  benzene  toxicity.  Among  the  38 
workers  who  had  been  exposed  to  25- 
150  ppm  benzene  until  two  to  four  years 
prior  to  blood  sampling,  the  incidence  of 
cells  with  unstable  chromosomal 
aberrations  was  higher  than  was 
expected  in  the  general  population. 
Other  workers  exposed  intermittently  to 
approximately  12  ppm  benzene  for  2-26 
years  showed  no  increase  in 
chromosomal  abnormalities  in  their 
lymphocytes.  The  authors  hesitated, 
however,  to  relate  these  effects  to 
benzene  exposure  alone,  since  there 
was  evidence  that  age  and  other 
environmental  factors  may  also  have 
been  contributory. 

Other  studies  report  increased  levels 
of  chromosomal  aberrations  in 
asymptomatic  workers  who  had  been 
exposed  to  benzene  (Hartvvich  and 
Schwanitz.  1972  (Ex.  No.  128-52);  Khan 
and  Khan,  1973  (Ex.  No.  128-56),  Fredga 
et  al.,  1979  (Ex.  No.  128-57)).  In  one 
study,  although  the  rate  in  individual 
workers  was  at  the  upper  limit  of  normal 
(Hartwich  and  Schwanitz,  1972  (Ex.  No. 
12&-52)),  the  mean  aberration  rate  of 
cells  from  nine  refinery  workers 
exposed  to  relatively  low  levels  of 
benzene  was  significantly  elevated 
when  compared  with  that  in  controls.  In 
a  study  of  lymphocytes  from  12 
industrial  gasworks  workers  exposed  to 
benzene,  a  statistically  significant 
increase  in  chromosomal  aberrations 
was  found  (Fredga  et  al.,  1979,  Ex.  No. 
128-57)  among  12  industrial  workers 
exposed  to  benzene  for  several  hours  a 
day  at  levels  between  five  and  ten  ppm. 
when  compared  to  15  control  subjects. 

Watanabe  et  al.  (1980,  Ex.  No,  144-46) 
found  no  evidence  of  an  increased 
frequency  of  chromosomal  aberrations 
but  reported  a  low  frequency  of  sister 
chromatid  exchange  among  nine  female 
workers  engaged  in  painting  ceramics 
who  had  been  exposed  to  1-9  ppm  for  1- 
20  years  or  in  seven  female  workers 
who  had  been  exposed  to  3-50  ppm 
benzene  for  2-12  years.  However, 
urinary  excretion  of  phenol  was  not 
elevated  in  post-shift  samples  when 
compared  with  pre-vvork  samples  in  the 
same  workers,  indicating  atmospheric 
exposures  below  10  ppm  at  the  time  of 
the  survey  (NIOSH,  1974,  Ex.  No.  84B-3). 

A  study  of  Dow  Chemical  Company 
workers  indicates  a  significant  increase 
in  chromosomal  aberrations  in  workers 
whose  average  benzene  exposures  were 
below  10  ppm  (Kilian  and  Daniel,  1978, 
Ex,  No.  159-45).  52  benzene  exposed 
workers  whose  average  exposure  was 
less  than  10  ppm  were  compared  with  44 
pre-employment  controls.  Workers  who 
had  been  exposed  to  low-level  benzene 


for  an  average  of  56.6  months  were 
found  to  have  twice  the  percentage  of 
chromosomal  breaks  and  three  times 
more  marker  chromosomes  than  the 
control  group.  Almost  twice  as  many 
benzene  workers  as  controls  had  both 
breaks  and  markers  (p  less  than  0.01). 

In  1978.  when  DOW  Chemical 
company  released  the  results  of  its 
cytogenetic  studies  of  workers  exposed 
to  benzene  (Holder.  1978,  Ex.  No.  159- 
45),  Dow  stated,  "smce  increased  rates 
of  chromosomal  aberrations  are  often 
associated  with  increased  risk  of 
malignancies— including  leukemias— we 
have  cytogenetically  studied  a  group  of 
52  employees  exposed  to  benzene  for 
one  month  to  26  years."  The  results 
demonstrate  a  significant  excess  of 
chromosomal  aberrations  among  the 
benzene  exposed  workers  as  compared 
to  controls.  Average  benzene  exposures 
of  these  workers  were  initially  reported 
as  being  beiovv  10  ppm  with  peak 
exposures  exceeding  100  ppm,  but  the 
frequency  of  peaking  was  unknown 
(Holder,  1978,  Ex.  No.  159-45). 

In  response  to  a  request  from  OSHA 
in  1980,  Dow  supplied  more  detailed 
supplemental  information  on  benzene 
exposures  for  these  individuals  (Docket 
No.  H-059.  Ex.  No.  230X-10).  The  report 
states  that  sufficient  data,  defined  as 
one  data  point  per  person-year 
experience,  were  available  to 
characterize  exposures  for  32  of  the  52 
individuals  in  the  benzene-exposed 
group.  Personal  monitoring  data  from 
1973  to  1976  showed  that  average  8-hr 
TWA  exposures  ranged  from  less  than 
0.1  ppm  to  7.4  ppm.  with  the  maximum 
TWA  observed  for  one  job  classification 
being  18.3  ppm.  Because  the  job 
classifications  that  were  selected  for  the 
monitoring  were  those  where  the 
estimated  potential  for  benzene 
exposure  was  greatest,  it  is  possible  that 
the  exposures  for  job  classifications 
without  monitoring  data,  such  as 
foreman  and  production  superintendent, 
were  less  than  those  measured  for  other 
job  classifications  In  addition,  the 
report  states  that  9  of  the  52  examined 
workers  were  employed  in  job 
classifications  where  they  may  have 
been  exposed  to  benzene  at  levels  of  35 
ppm  to  100  ppm  for  periods  of  several 
minutes.  It  is  not  stated,  however, 
whether  respirators  were  worn  during 
these  operations.  There  is  no  evidence 
to  indicate  that  any  of  the  remaining  43 
workers  had  ever  been  exposed  to 
similar  peak  exposures.  In  addition.  9  of 
the  52  workers  had  been  previously 
employed  in  another  ethylbenzene  plant, 
but  no  exposure  data  were  provided  for 
that  plant. 


Picciano  (1979,  Ex.  No,  144-118) 
further  analyzed  the  data  from  the  Dow 
study;  he  addressed  the  distribution  of 
individuals  with  both  chromosome 
breaks  and  markers  by  benzene 
exposure  levels  and  compared  them 
with  data  for  controls.  Thirty-eight 
exposed  workers  (73.1  percent)  had 
chromosome  breaks  as  compared  to  18 
nonexposed  individuals  (40.9  percent) 
with  chromosome  breaks.  When 
individuals  with  both  chromosome 
breaks  and  markers  were  compared, 
less  than  3  percent  of  the  non-exposed 
individuals  showed  changes  while  27% 
of  the  workers  exposed  to  benzene 
re\ealed  such  aberrations  (p  lesa  than 
0001).  These  workers  were  also  exposed 
to  other  aromatic  hydrocarbon  solvents. 
The  degree  of  contact  with  those 
solvents  was  less  than  with  benzene. 
Moreover,  less  than  three  percent  of 
non-exposed  individuals  showed  these 
aberrations  in  contrast  to  more  than  20 
percent  of  those  exposed  to  average 
levels  below  1  ppm.  to  more  than  25 
percent  of  those  exposed  to  average 
benzene  levels  between  1-2,5  ppm.  and 
to  more  than  30  percent  of  those 
exposed  to  levels  averaging  between 
2.5-10  ppm.  Thus,  a  linear  dose-response 
relationship  between  chromosomal 
damage  and  benzene  levels  ranging 
between  less  than  one  ppm  and  10  ppm 
was  observed.  This  study  demonstrates 
an  exposure  level-response  for 
chromosomal  breakage  resulting  from 
average  benzene  exposures  below  10 
ppm  and  perhaps  below  1  ppm.  Whether 
this  damage  to  chromosomes  is  due  to 
average  low  level  exposure  or  to  short- 
term  peak  exposures  is  not  known.  Dow 
is  of  the  opinion  that  the  damage  may  be 
the  result  of  short-term  peak  exposures 
to  benzene  and  stated  "considering  the 
peak  exposure  levels  for  the  group  as  a 
whole,  the  results  appear  consistent 
with  indications  of  cytogenetic  effects 
previously  reported  in  the  literature" 
(Holder.  1978,  Ex.  No.  159-45), 

Sarto  and  his  colleagues  (1984,  Ex.  No. 
252A-17-68)  performed  a  cytogenetic 
study  of  22  healthy  employees  working 
in  a  benzene  production  plant. 
Concentrations  of  benzene  ranged 
between  0.2  and  12.4  ppm.  A  paired  T- 
test  was  used  to  compare  aberration 
irequency  with  controls  from  another 
factory  who  were  unexposed  to  benzene 
but  were  matched  for  age.  sex, 
residence,  and  smoking  habits  with  each 
benzene  exposed  worker.  A  statistically 
significant  increase  in  chromosome-type 
aberrations  (breaks,  acentric  fragments, 
and  2  dicentrics).  This  increase  was  still 
significant  when  gaps  were  discarded. 
The  majority  of  these  workers  had  only 
been  working  since  airborne  benzene 
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levels  in  the  factory  were  reduced  in 
1971  by  automation  of  processes,  so  they 
were  exposed  only  to  low  levels  of 
benzene.  Furthermore,  most  of  the 
dberrations  seen  were  unstable  and 
would  not  have  persisted  since  1971 
among  those  few  workers  employed 
previous  to  1971. 

As  mentioned  earlier.  the:e  is  expert 
scientific  opinion  that  the  induction  of 
chromosomal  aberrations  serves  as  an 
estimate  of  the  magnitude  of  an 
exposure  that  could  increase  the  risk  of 
disease  (Bloom  et  al.  1981).  Thus,  OSHA 
has  concluded  that  the  cytogenetic 
studies  by  Fredga  et  al.  (1979,  Ex.  No. 
128-57)  and  Dow  Chemical  Company 
(Holder,  1978;  Picciano,  1979:  Venable. 
1980;  Daniel,  1980;  Ex.  i\os.  15&-45, 144- 
118.  Docket  H-059.  Ex.  Nos.  230X-9, 
230X-10)  and  Sarto  et  al.  (1984.  Ex. 
252A-17-bfl],  showing  increased 
incidence  of  chromosomal  aberrations 
for  workers  exposed  to  benzene,  add  to 
the  growing  body  of  evidence  that  there 
is  an  elevated  risk  of  disease  associated 
with  average  benzene  exposure  levels  at 
and  below  10  ppm. 

D.  Experimental  Evidence  of 
Carcinogenicity 

Since  the  publication  of  the  1978 
benzene  standard,  new  experimental 
results  demonstrating  benzene  induced 
cancer  in  animals  have  been  reported. 
These  studies  were  carried  out  in  three 
independent  research  centers:  the 
University  of  Bologna,  Italy,  under  Dr.  C. 
Mdltoni,  the  New  York  University  under 
Dr  C.A.  Snyder  and  the  National 
Toxicology  Program  (NTP)  with  Dr. 
James  Huff  as  project  manager.  All  three 
studies  found  benzene  to  be 
carcinogenic  in  animals. 

Maltoni  and  Scamato  (1979.  Ex.  No. 
144-76)  reported  that  doses  of  50  and 
250  mg/kg  of  body  weight  of  benzene 
given  orally  to  Sprague-Dawley  rats  4  to 
5  days  weekly  for  52  weeks  were 
carcinogenic,  in  a  dose-response 
manner.  Benzene  was  found  to  cause 
Zymbal  gland  care  inomas,  mammary 
carcinomas  and  leukemias.  Among  the 
female  rats,  0/30.  2/30  and  8/22  of  the 
control,  low  and  high  dose  groups. 
respectively,  developed  Zymbal  gland 
carcinomas.  Using  the  Cochran- 
Armitage  test,  the  positive  trend  was 
statistically  significant  (p  =  0.001).  Using 
the  Fisher  exact  test  the  difference  in 
frequency  of  Zymbal  gland  carcinomas 
between  the  control  and  high-dee  group 
was  also  significant,  p  =  0.003.  Among 
the  same  groups  of  female  rats  3/30.  4/ 
31)  and  7/32,  respectively  developed 
mammary  gland  carcinomas,  and  1/30, 
2/30  and  1/32,  respectively,  developed 
leukemias. 


Male  rats  developed  leukemias 
(unspecified)  as  follows:  control  (0/30), 
low  dose  (0/30)  and  high  dose  (4/33). 
Using  the  Cochran-Armitage  test  the 
positive  trend  was  statistically 
significant  (p  =  0.008)  but  the  difference 
between  the  control  and  high  dose 
groups  was  not  significant  using  the 
Fisher  exact  test  (p  =  0.069)  (lARC.  1982, 
Ex.  No.  128-8).  No  Zymbal  gland 
carcinomas  were  observed  in  either  the 
control  or  benzene  treated  male  rats.  In 
the  high  dose  group,  Maltoni  and 
Scamato  (1979,  Ex.  No.  144-76)  also 
observed  two  female  rats  with  skin 
carcinomas  and  one  male  rat  each  with 
a  hepatoma  and  a  subcutaneous 
angiosarcoma.  These  types  of  tumors 
were  not  observed  in  the  control  or  low 
dose  groups. 

In  another  study  by  Maltoni  et  al. 
(1982,  Ex.  No.  144-30),  Zymbal  gland 
carcinomas  were  induced  in  rats 
exposed  to  airborne  concentrations  of 
benzene.  In  these  studies  benzene  was 
administered  by  inhalation  at  a 
concentration  of  200  ppm,  4-hours  daily, 
5-days  a  week  to  pregnant  Sprague 
Dawley  rats  from  the  12th  day  of 
pregnancy  up  to  the  delivery  of  the 
offspring.  The  offspring  were  then 
exposed  by  inhalation  to  200  or  300  ppm 
of  benzene  for  4  or  7  hours  per  day, 
respectively,  for  5  days  a  week  for  up  to 
104  weeks.  At  104  weeks,  of  the  137 
male  and  female  rats  at  risk,  eight 
(5.87%)  had  developed  Zymbal  gland 
carcinomas  as  compared  to  0%  for  the 
concurrent  controls. 

Snyder  et  al.  (1978.  Ex.  No.  144-127) 
published  a  preliminary  report  on 
inhalation  studies  of  benzene  in  CD-I 
mice.  Groups  of  40  CD-I  mice  were 
exposed  for  8  hours/day.  5  days/week, 
for  life  to  atmospheric  concentrations  of 
0  (control),  100  ppm  or  300  ppm  benzene. 
Two  mice  in  the  300  ppm  benzene 
exposed  group  developed  myelogenous 
leukemia.  No  leukemias  were  observed 
in  the  control  or  100  ppm  benzene 
exposed  groups. 

Snyder  et  al.  (1980,  Ex.  No.  128-77} 
reported  8  cases  of  lymphoreticular 
neoplasm  (6  thymic  lymphocytic 
lymphomas,  1  plasmocytoma.  and  1 
hemocytoblastic  leukemia)  among  40  C- 
57  black  mice  exposed  to  airborne 
concentrations  of  300  ppm  benzene  for  6 
hours  a  day,  5  days  a  week  for  life. 
Among  the  control  mice,  two  developed 
hemolymphoreticular  neoplasms 
(lymphocytic  lymphomas).  The  increase 
in  these  neoplasms  among  the  treated 
mice  was  statistically  significant 
(p  =  0.005). 

In  1983,  the  National  Toxicology 
Program  (NTP)  completed  a  2-year 
chronic  toxicity  study  of  benzene  in 


mice  and  rats  (Ex  No.  148).  Male  rats 
were  administered  benzene  doses  of  50, 
100  and  200  mg/kg  of  body  weight  by 
oral  gavage  for  two  years,  Female  rats 
were  administered  25.  50  and  100  mg/kg. 
Mice  of  both  sexes  were  administered 
benzene  doses  of  25,  50  and  100  mg/kg. 
There  were  50  animals  per  sex  per 
treated  group  plus  .50  animals  per  sex  for 
the  control  group.  Benzene  was 
carcinogenic  for  male  and  female  F344 
rats  and  male  and  female  B6C3F1  mice. 
Leukopenia  also  was  induced  in  both 
sexes  of  mice  and  rats. 

Because  the  body  weights  of  the 
female  and  male  mice  throughout  the 
experiment  were  approximately  32  and 
42  grams  respectively  and  their  minute 
volumes  were  approximately  27  and  34 
ml  of  air,  assuming  100%  absorption  of 
benzene,  the  mice  were  given  doses  of 
benzene  equivalent  to  an  8-hour 
inhalation  of  18.9  ppm  (low  dose  female 
mice)  to  80  ppm  (high  dose  male  mice). 

Because  the  body  weights  of  the 
female  and  male  rats  were 
approximately  250  and  400  grams 
respectively  and  they  breath  either  168 
ml  (females)  or  251  ml  (males)  of  air  per 
minute,  their  doses  of  benzene  were 
equivalent  to  8-hour  exposures  ranging 
from  24.2  ppm  (low  dose  female  rats)  to 
234  ppm  (high  dose  male  rats).  This 
conversion  does  not  take  into 
consideration  adjustments  for 
differences  in  surface  area  between 
rodents  and  humans  which  would  result 
in  lower  equivalent  doses  to  humans 
and  therefore  higher  risks. 

Significantly  increased  incidences  of 
neoplasms  were  observed  at  multiple 
sites  for  both  sexes  of  mice  and  rats.  In 
addition  to  the  findings  of  benzene 
induced  cancers  of  the  Zymbal  gland, 
oral  cavity  and  skin  in  rats,  six  sites  or 
types  of  tumors  such  as  malignant 
lymphoma  and  lung  cancer  were 
induced  in  male  mice  while  seven  sites 
or  types  of  tumors  such  as  lymphoma, 
lung  cancer,  ovarian  cancer,  mammary 
(breast)  cancer  and  liver  cancer  were 
induced  by  benzene  in  female  mice. 
Such  multiple  site  carcinogenic  response 
in  both  sexes  of  two  species  of  rodents 
is  unusual  and  should  be  considered  as 
further  evidence  of  the  carcinogenic 
potency  of  benzene.  Further  concern  for 
the  carcinogenic  potency  of  benzene  is 
raised  in  the  NTP  study  by  the 
observation  of  effects  at  multiple  sites  at 
the  lowest  dose  tested  in  mice 
(equivalent  to  8-hour,  19  ppm  exposure 
to  humans  without  correction  for  surface 
area). 

NTP  (Ex.  No.  148)  concluded  the 
following:  | 

Under  the  conditions  of  these  studies,  there 
was  clear  evidence  of  carcinogenicity  of 
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benzene  for  male  F344/N'  rats,  femdie  F344/.\' 
rats,  male  B6C3F,  mice  and  female  BRC3F, 
mice.  For  male  rats,  benzene  caused 
increased  incidences  of  Z\mbal  gland 
carcinomas,  squamous  ceil  papillomas  and 
squamous  cell  carcinomas  of  the  oral  cavity, 
and  squamous  cell  papillomas  and  squamous 
cell  carcmomas  of  the  skin.  For  female  i^ts. 
benzene  caused  significantly  increased 
incidences  of  Zymbal  gland  carcinomas  and 


squamous  cell  papillomas  and  squamous  cell 
caixinomas  of  the  oral  cavity.  For  male  mice. 
benzene  caused  increased  incidences  of 
Zymba!  gland  squamous  cell  carcinomas, 
malignant  lymphomas,  alveolar/bronchiolar 
carcinomas  and  alveolar/bronchiolar 
adenomas  or  carcinom.as  (combined), 
Hardenan  gland  adenomas,  squamous  cell 
carcinom.as  of  the  preputual  gland.  For  female 
mice,  benzene  caused  increased  incidences  of 


malignant  lymphomas,  ovarian  granulosa  cell 
tumors,  ovarian  benign  mixed  tumors, 
carcinomas  and  carcinosarcomas  of  the 
mammary  gland,  alveolar/bronchiolar 
adenomas,  and  alveolar/bronchiolar 
carcinomas. 

Tables  I  through  IV  summarize  the 
major  increases  in  the  incidence  of 
tumors  found  in  the  NTP  study. 


Table  I.— Incidence  of  Selected  Tumors  >;  ~«e  MalE  F344/N  Ra" 


Types  of  tumor 


Zymba'  Gla^d  Cafcinoria , 

Sqjamous  Ceil  Papillomas  (Oral  Cavity)..., 
Squamous  Ceii  Carcinomas  (Oral  Cavity)., 

Sqja-Tious  Cell  Papiiiomas  (Skin) , 

Squamous  Cell  Carcinomas  (Skin) 


Dose 


Vetiicle 

control  (0 

ppm) 


2/50  (4%) 
1/50(2%) 
0/50  (0%) 
0/50  (0%) 
0/50  (0%) 


50  mg/kg  (57 
ppm)-)- 


6/50  (12%) 

6/50  (12%) 

3/50  (6%) 

2/50  (4%) 

5/50(10%) 


100  mg/kg 
(117  ppm) 


10/50  (20%) 

11/50(22%) 

5/50  (10%) 

1/50(2%) 

3/50  (6%) 


200  mg/kg 
(234  ppm) 


17/50(34%) 

13/50  (26%) 

7/50  (14%) 

5/50  (10%) 

8/50  (16%) 


*  NTP  Study,  1983. 

+  Equivalent  8-hour  atmospheric  exposure  level  for  5  days  per  week  assuming  100%  absorption. 

Table  II.— Incidence  of  Selected  Tumors  in  the  Fei^ale  F  344/N  Rat  * 


Types  of  tumor 


Zymbal  Gland  Carcinomas 

Squamous  Cell  Papillomas  (Oral  Cavity)... 
Squamous  Cell  Carcinomas  (Oral  Cavity). 


Dose 


Vehicle 

control  (0 
ppm) 


0/50  (0%) 
1  /50  (2%) 
0/50  (0%) 


25  mg/kg  (24 
ppm)  + 


50  mg/kg  (48 
ppm) 


100  mg/kg 
(97  ppm) 


5/50  (10%) 
4/50  (6%) 
1/50(2%) 


5/50  (10%)  1  14/50  (28%) 
8/50  (16%)  5/50  (10%) 
4/50  (8%)  I      5/50  (10%) 


*  NTP  Study.  1983 

+  Equivalent  8-hour  atmospheric  exposure  level  for  5  days  per  week  assuming  100%  absorption 

Table  III.— Incidence  of  Selected  Tumors  jn  the  WalE  56C3F .  Mouse  * 


Types  of  tumor 


Zymbal  Gland  Squamous  Cell  Carcinomas 

Malignant  Lympnomas 

Alveolar/Bronchiolar  Carcinomas 

Alveolar/Bronchioiar  Adenomas  or  Carcinomas  (combined). 

Hardenan  Gland  Adenomas 

Squamous  Cell  Ca.'^cinomas  (preputual  gland) 


Dose 


Vehicle 

control  (0 

ppm) 


25  mg/kg  (20 
ppm)  + 


0/49  (0%) 
4/49  (8%) 
5/49  (10%) 
10/49  (20%) 
0/49  (0%) 
0/49  (0%) 


1/48(2%) 

9/48  (19%) 

11/48(23%) 

16/48(33%) 

9/48  (19%) 

3/48  (6%) 


50  mg/kg  (40 
ppm) 


4/50  (8%) 
9/50(18%) 
12/50  (24%) 
19/50(38%) 
13/50  (26%) 
18/50  (36%) 


100  mg/kg 
(80  ppm) 


21/49(43%) 
15/49(31%) 
14/49(29%) 
21/49(43%) 
11/49  (22%) 
28/49  (57%) 


*  NTP  Study,  1983. 

+  Equivalent  8-hour  atmosphenc  exposure  level  for  5  days  per  week  assuming  100%  absorption. 

Table  IV.— Incidence  of  Selected  Tumors  in  the  Female  B6C3F1  Mouse  * 


Types  of  tumor 


Malignant  Lymphomas 

Ovanan  Granulosa  Cell  Tumors 
Ovanan  Benign  Mixed  Tumors.. 
Mammary  Gland  Carcinomas.... 


Dose 


Vehicle 

control  (0 

ppm) 


25  mg/kg  (19 
ppm)  -(- 


50  nr>g/kg  (38 
ppm) 


100  mg/kg 
(76  ppm) 


15/49(31%) 
1/47(2%) 
0/47  (0%) 
0/49  (0%) 


24/25  (53%)  '  24/50  (48%) 

1/44(2%)  !  6/49(12%) 

1/44(2%)  12/49(24%) 

2/45(4%)  I  5/50(10%) 


19/49  (39%) 
7/48  (15%) 
7/48  (15%) 

10/49  (20%) 
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Table  IV.— Incidence  of  Selected  Tumors  in  the  Female  B6C3F1  Mouse  *— Continued 


Dose 

Types  of  tumor 

Vehicle 

control  (0 

ppm) 

2; 

>  mg/kg  (19 
ppm)  + 

50  mg/kg  (38 
ppm) 

100  mg/kg 
(76  ppm) 

Alveolar,  Bronchiolar  Adenomas 

4/49  (8%) 

2/42  (5%)        5/60  (10%) 
0/49  (0%)          3/42  (7%) 

9/49  (18%) 

Alveolar/ Bronchiolar  Carcinomas  6/49  (12%) * 

6/50  (12%) 

•  NTP  Study,  1983 

+  Equivalent  8-h.3ur  atmospheric  exposure  level  for  5  days  per  week  assuming  100%  absorption. 

At  the  time  of  the  1978  rulemaking,  there 
was  controversy  on  whether  benzene 
had  been  clearly  demonstrated  to  cause 
cancer  m  experimental  ani.Tial  studies. 
The  studies  conducted  at  the  University 
of  Bologna,  New  York  University  and 
the  National  Toxicology  Program  have 
clearly  demonstrated  that  benzene  is  a 
carcinogen  at  multiple  sites  in  animals 
through  the  oral  and  inhalation  routes. 
CMA  and  API  as  well  as  the  scientific 
reports  submitted  by  their  consultants 
are  in  agreement  that  benzene  is  a 
carcinogen  in  animals  (Ex.  Nos.  201-33, 
2(M-7,  258,  260). 

Dr.  lames  Huff,  the  toxicologist  in 
ch.irge  of  the  study,  testified  on  the 
effects  of  benzene  in  the  NTP  animal 
bioassay  study.  He  indicated  that  the 
consistency  and  magnitude  of  the 
responses  in  their  studies  would  lead 
hi.Ti  to  speculate  that  there  may  be  other 
types  of  cancers  as  well  as  leukemia 
that  one  would  suspect  to  occur  in 
humans  (Tr.  3/19/86,  pp.  186-7).  Dr.  Huff 
pointed  out  that  it  is  very  unusual  to 
have  leukemia  in  the  B6C3F1  mouse. 
The  study  demonstrated  a  substantial 
increase  in  lymphoma  at  all  dose  levels 
of  benzene  in  mice.  Dr.  Huff  pointed  out 
that  both  leukemia  and  lymphoma  have 
their  ongin  in  the  hematopoietic  system 
and  there  is  a  reasonable  correlation 
between  lymphoma  in  mice  in  this  case 
and  leukemia  in  humans  'Tr.  3/19/86,  p. 
190]. 

Dr.  Huff  summarized  the  results  of  the 
NTP  study  by  stating, 

under  the  conditions  of  these  four  separate 
yet  concurrent  experiments  (male  rats,  female 
rats,  male  mice,  female  mice),  there  was  clear 
evidence  of  carcinogenicity  that  benzene 
induced  a  variety  of  malignant  and  benign 
neoplasms  in  these  rodents  ...  To  place 
these  results  in  some  program  perspective,  of 
l.he  330  chemicals  studied  since  the  early 
I9''0s  using  experimental  designs  similar  to 
th.it  described  for  benzene  only  33  have  given 
positive  results  in  each  of  the  four 
experiments.  The  number  of  organs/systems 
affected  in  the  benzene  studies  are  also 
unusually  many,  showing  positive  effects  in 
n  sites  (Huff.  1986.  Ex.  So.  215). 


Or  Huff  further  noted, 


the  lowest  dose  that  was  used  in  the 
experiments  was  25  mg/kg  which  is 
somewhere  in  the  range  of  20  to  25  ppm  if  one 
would  expose  animals  by  inhalation. 
Carcinogenic  responses  were  observed  at 
that  level  (Tr.  3/19/87,  p.  195). 

Dr.  Kim  Hooper,  a  toxicologist  with 
the  California  Department  of  Health 
Services,  stated  in  his  prepared 
testimony  that: 

In  the  NTP  animal  cancer  bioassay, 
benzene  produced  significant  increases  in 
malignant  tumors  at  several  sites  in  rats  and 
mice  of  both  sexes.  Significant  sites  in  these 
test  animals  included  lung,  ovary,  mammary, 
skin,  lip,  oral  cavity,  hematopoietic  system, 
preputial  gland,  Zymbal  gland,  and  Harderian 
gland.  Thus,  benzene  is  clearly  a  multi-tissue 
carcinogen  in  test  animals  (Ex.  No.  236). 

Dr.  Hooper  also  pointed  out  the 
linearity  of  the  dose-response  effects  of 
benzene  on  the  tumor  incidence  in  the 
NTP  study.  OSHAs  analysis  of  the  NTP 
data  shows  that  the  incidence  of 
preputial  gland  carcinomas  and 
malignant  lymphomas  in  male  mice  and 
mammary  gland  carcinomas  in  female 
mice  show  statistically  significant  linear 
dose-response  relationships.  The  other 
responses  demonstrated  significant 
excesses  of  tumors  but  the  shape  of  the 
curves  varied.  Data  from  the  study  by 
Maltoni  et  al.  (1985,  Ex.  No.  252  A-17- 
46)  showed  that  the  incidence  of  Zymbal 
gland  carcinomas  in  male  and  female 
rats  gave  a  linear  dose  response  with 
oral  levels  of  250  and  50  mg/kg  benzene. 
OSHA  concludes  that  the  data  on  tumor 
incidence  show  good  dose-response  and 
several  cancers  showed  linearity  in  the 
response  to  dosage, 

Cronkite  et  al.  (1984, 1985,  Ex.  Nos. 
252A-17-15,  252A-17-17)  demonstrated 
that  exposure  of  mice  for  16  weeks  to 
benzene  by  inhalation  followed  by 
cessation  of  exposure  resulted  in  a  high 
incidence  of  benzene-induced 
lymphomas.  The  animals  were  exposed 
to  300  ppm  benzene  by  inhalation  for  6 
hr/day,  5  days/week  for  16  weeks  and 
then  held  for  lifetime  observation. 
Among  the  exposed  animals  that  dies, 
there  were  6  with  thymic  lymphoma  and 
2  with  unspecified  lymphoma.  This 
represented  an  overall  lymphoma- 


leukemia  incidence  of  8%.  No  cases  of 
lymphoma-leukemia  were  observed  in 
the  control  group.  A  comparison  of  118 
benzene-exposed  mice  with  354 
historical  controls  revealed  that  benzene 
exposure  was  the  significant  variable  (p 
<0.0001)  leading  to  death  due  to 
lymphoma-leukemia  as  described  in 
these  studies. 

Snyder  and  Laskin  (1986,  Ex.  .No.  248) 
concluded  in  their  report  to  CMA  that  a 
comprehensive  evaluation  of  the 
evidence  indicates  that  benzene  is,  in 
fact,  a  carcinogen.  In  man,  this 
carcinogenic  activity  is  expressed  as 
one  of  several  types  of  leukemia. 
Lymphomas  are  a  variety  of  leukemia, 
and  the  fact  that  they  are  seen,  as  the 
predominant  form  of  benzene-induced 
hematological  neoplasia  in  rodents  may 
represent  species-specificity.  They  also 
stated  that  it  is  not  known  which  of  the 
benzene  metabolites  is  responsible  for 
the  induction  of  leukemia  in  man. 
However,  the  finding  that  guanine- 
hydroquinone  and  guanine- 
benzoquinone  are  the  major  D.NA 
adducts  detected  following  benzene 
exposure  {)owa  et  al..  1985]  suggests 
that  these  metabolites  might  be  involved 
in  leukemogenesis. 

OSHA  concludes  there  is  evidence 
that  benzene  is  a  potent  carcinogen  in 
animals  on  the  basis  of  m.ultiple  site 
carcinogenicity  in  both  sexes  of  2 
species  of  experimental  animals  and  at 
the  lowest  dose  tested,  which  is 
equivalent  in  humans  to  19-24  ppm 
benzene  inhaled  over  an  8-hour 
workday.  This  is  further  supported  by 
the  clear  dose-response  relationships  for 
many  of  the  cancers.  These  findings  add 
support  to  the  evidence  that  benzene  is 
a  human  carcinogen  and  suggest  that 
cancers  other  than  of  the  lympho- 
hematopoietic  system  also  may  be 
involved  in  humans. 

E.  Experimental  Eifidence:  Subchronic 
Effects  i 

The  reader  is  referred  to  the 
discussion  in  the  preamble  to  the 
proposed  standard  at  50  PR  5027. 
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F.  Experimental  Evidence:  Cytogenetic 
end  Other  Effects 

Numerous  studies  have  demonstrated 
the  induction  of  chromosomal 
aberrations  as  a  result  of  benzene 
exposure  in  several  species  of 
experimental  animals.  These  data  have 
been  reviewed  by  lARC  (1982.  Ex.  No. 
128-8).  Several  recent  experimental 
studies,  completed  since  the  lARC 
review,  have  demonstrated  adverse 
effects  on  chromosomes  and  bone 
marrow  cells  resulting  from  low  level 
benzene  exposure. 

At  a  meeting  of  the  Permanent 
Commission  and  International 
Association  on  Occupational  Health  in 
August  1983  (Ex.  No.  159-87).  Tice 
summarized  results  from  a  series  of 
cytogenetic  studies  in  mice  exposed  to 
benzene  by  various  routes  of 
administration  at  Brookhaven  National 
Laboratory.  Among  the  findings  were 
the  observations  that: 

1.  One  four-hour  inhalation  exposure 
to  benzene  at  concentrations  ranging 
from  28  ppm  to  3000  ppm  induced  a 
linear  increase  in  SCEs  in  mouse  bone 
marrow  cells  as  benzene  exposure  level 
increased.  A  single  atmospheric 
exposure  to  28  ppm.  the  lowest  dose 
tested  in  this  experiment,  resulted  in  a  2- 
fold  elevation  in  SCEs  (Tice  et  al..  1982, 
Ex.  No.  159-88).  2.  Modification  of  the 
magnitude  of  the  SCE  response  to 
inhaled  benzene  by  age  (3-12  mo.), 
gender  (male  vs  female),  and  genetic 
constitution  (DBA/2  vs  C57B1/6) 
emphasized  the  importance  of  these 
factors  when  attempting  to  extrapolate 
animal  data  to  human  health  risks  and 
suggested  that  segments  of  the 
population  sensitive  to  one  or  more  of 
the  genotoxic/cytotoxic  effects  of 
benzene  probably  exist  (Tice  et  al.,  1982. 
Ex.  No.  159-88).  3.  Exposure  to  benzene 
at  concentrations  ranging  from  10  to  400 
ppm  for  9  days  (6  hr/day)  induced  a 
significant  increase  in  micronuclei  (a 
measure  of  bone  marrow  chromosomal 
damage)  in  peripheral  blood  cells  of 
C57B1/6  male  mice  (Ex.  No.  159-87). 

Tice  commented  on  the  ability  of 
benzene  to  induce  genotoxic/cytotoxic 
damage  in  mice  and  provided  additional 
data  from,  which  he  concluded  that  more 
bone  marrow  damage  can  result  from 
less  exposure  to  benzene  (Ex.  No.  201- 
37).  C57B1/6.  B6C3F1,  and  DBA/2  mice 
were  exposed  to  300  ppm  benzene  for  6 
hours  per  day  for  13  weeks.  Two 
exposure  regimens  were  used;  either  3 
or  5  exposure  days  per  week.  The 
frequency  of  micronucleated 
polychromatic  erythrocytes  (.MN-PCEs) 
and  normochromatic  erythrocytes  (MN- 
NCEs)  reflect  damage  to  the  D.NA  of 
bone  marrow  cells,  induced  recently  (1- 


2  days  earlier  for  PCEs)  or  accumulated 
throughout  the  duration  of  the  exposure 
period  up  to  a  maximum  of  7  weeks  (the 
lifespan  of  an  NCE).  The  percentage  of 
PCEs  in  the  peripheral  blood  reflects  the 
rate  of  erythrocyte  (red  blood  cell) 
production.  In  DBA/2  mice,  a  sex 
difference  in  response  was  observed, 
with  male  mice  exhibiting  more  damage 
(100  MN-PCEs/1000  cells)  than  female 
mice  (20  M.\-PCEs/lOOO  cells).  The 
benzene  induced  frequency  of 
micronucleated  PCEs  did  not  change 
significantly  over  the  13  week  period, 
nor  did  it  differ  between  exposure 
regimens.  However,  depression  of  the 
bone  marrow  erythropoiesis.  as 
measured  by  a  decrease  m  the 
percentage  of  circulating  PCEs 
themselves,  was  greater  when  animals 
were  exposed  to  benzene  for  3  days/ 
week  than  for  5  days/week,  particularly 
in  male  DBA/2  mice.  Tice  concluded 
that  "more  bone  marrow  cytotoxic 
damage  occurs  in  mice  under  the  more 
intermittent  exposure  conditions."  A 
comparison  of  micronucleated  NCE 
results  from  male  B6C3F1  mice  used  in 
Tice's  study  and  in  the  NTP  gavage 
cancer  bioassay  lead  Tice  to  conclude 
that  "exposure  by  inhalation  induces 
about  8  times  more  bone  marrow 
damage  than  an  oral  exposure."  He 
assumed  that  400  mg/kg  by  gavage  for  5 
days /week  for  120  days  is 
approximately  equal  to  300  ppm 
benzene  for  6  hours/day,  5  days/week 
by  inhalation. 

During  hearing  testimony,  there  was 
discussion  of  Tice's  conclusions 
regarding  the  comparative  toxicity  of 
inhalation  versus  gavage  exposure  (Tr. 
89-90.  3/26/86).  In  response  to  these 
comments,  Dr.  Tice  provided  data  (Ex. 
No.  252A-15)  from  a  recently  completed 
experiment,  designed  specifically  to 
compare  the  two  routes  of  exposure,  and 
to  a\'oid  potential  confounding  by 
differences  in  laborator>'  protocols. 
Using  the  same  dose  of  benzene  (400 
mg/kg)  and  strain  of  mice  (male  B6C3F1) 
used  in  the  NTP  bioassay,  the  results 
confirmed  the  earlier  conclusions:  the 
frequency  of  micronucleated 
polychromatic  erj-throcytes  (MN-PCE) 
induced  by  400  mg/kg  benzene  by 
gavage  remained  constant  at  a 
frequency  of  23.4  per  1000  cells 
throughout  the  duration  of  the  exposure 
period  and  was  5  times  lower  than  the 
level  of  NLN-PCE  (approximately  100  per 
1000  cells  scored)  observed  in  male 
B6C3F1  mice  exposed  by  inhalation  to 
300  ppm  benzene  over  the  same  duration 
of  exposure. 

Toft  et  al.  (1982.  Ex.  No.  252A-17-ei) 
exposed  male  NTvlRl  mice  to  benzene  in 
air  at  concentrations  between  one  and 


200  ppm.  They  examined  the  bone 
marrow  to  determine  the  number  of 
nucleated  cells,  the  number  of  colony 
forming  granulopoietic  stem  cells  (CFU- 
C)  and  the  frequency  of  micronuclei  in 
polychromatic  er>  throcytes  at  various 
exposure  levels.  Highly  significant 
effects  on  all  three  parameters  were 
observed  with  continuous  exposure  (24 
hours/day)  to  benzene  concentrations  of 
21  ppm.  50  ppm,  and  95  ppm  for  4  to  10 
days.  Toxicity  was  dose-dependent.  At 
14  ppm.  the  frequency  of  micronuclei 
was  significantly  elevated  over  control 
values.  Exposures  at  21  ppm.  50  ppm.  95 
ppm,  and  107  ppm  for  8  hrs/day,  5  days/ 
week,  for  2  weeks  resulted  in  significant 
toxicity  as  indicated  by  CF1.I-C  and  the 
fequency  of  micronuclei.  Dose-response 
relationships  were  linear  for  both  of 
these  parameters.  Cellularity  was 
significantly  decreased  with  8  hrs/day 
exposures  of  50.  95  and  107  ppm.  Short 
peak  exposures  increased  the 
proliferation  rate  of  the  bone  marrow. 
The  three  parameters  measured  in  this 
study  reflect  different  functions  of  the 
bone  marrow.  Measurement  of  CFU-C 
examines  the  ability  of  the 
granulopoietic  stem  cells  to  undergo  cell 
division.  The  authors  obser%ed  that  this 
parameter  appeared  more  sensitive  to 
prolonged  exposure  to  low  levels  of 
benzene  than  did  the  majority  of  bone 
marrow  cells,  as  measured  by  the 
cellularity  or  the  number  of  nucleated 
cells.  At  high  exposures  of  short 
duration,  the  situation  was  reversed. 
Exposure  to  95  or  201  ppm  for  2  hours/ 
day  suppressed  cellularity  but  not  CFU- 
C.  indicating  that  short  exposures 
caused  rapid  injur>'  to  the  bone  marrow. 
The  proliferation  rate  of  the  bone 
marrow  responded  to  the  exposures  by 
an  increase,  so  the  number  of 
granulopoietic  cells  (CFU-U)  was  higher 
than  in  controls. 

The  frequency  of  micronuclei  in  PCE 
is  a  sensitive  measure  of  genetic  toxicity 
due  to  low  background  rates  and  ease  of 
observation.  The  production  of 
micronuclei  is  thought  to  be  dependent 
on  the  actions  of  toxic  chemicals  on  the 
DNA,  D.NA-assoaated  proteins,  or  the 
spindle  apparatus  (Ex.  No.  252A-17-81). 
Toft  et  al,  pointed  out  that  "since  it  is 
assumed  that  somahc  mutations  precede 
most  chemically  induced  cancers,  it  is 
worth  noticing  that  exposures  to  low 
benzene  concentrations  gave  rise  to 
increased  frequency  of  micronuclei."  (p. 
301). 

Recent  work  at  -New  York  University 
Medical  Center  (Ex.  .Nos.  146-1.  159-66. 
146-2)  has  demonstrated  that  exposure 
of  C57B1  mice  to  10  ppm  benzene  for  6 
dd\s  reduced  the  mitogen -induced 
blastogenesis  of  femoral  B-ceiis  to  30% 
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of  control  values.  Moreover.  6  days 
exposure  to  10  ppm  was  just  as  effective 
a!  reducing  blastogenesis  as  6  days 
exposure  to  higher  benzene 
concentrations.  In  addition,  splenic  T- 
ct'll  mitogen-induced  blastogenesis  was 
reduced  to  about  40%  of  control  values 
after  6  days  of  exposure  to 
concentrations  of  31  ppm  benzene. 
These  results  indicated  to  the  authors 
tliat  exposures  to  benzene  at  or  near  the 
current  occupational  exposure  limit  may 
affect  certain  immune  functions  and 
may  be  hematotoxic. 

In  the  study  by  Daarson  et  al.  (1983, 
Ex.  No.  146-2],  C57B1  mice  were 
exposed  6  hours  a  day,  5  days  a  week  to 
10  ppm  of  benzene  for  32,  60,  and  178 
d.iys.  Benzene  was  found  to  cause  a 
progressive  depression  in  the  //;  vitro 
colony  forming  ability  of  one  of  the 
erythroid  progenitor  cells,  the  colony 
forming  unit-er\throid  (CFL'-E).  Colony 
growth  of  cells  from  exposed  mice  was 
only  5%  of  control  colony  growth  after 
178  days  of  exposure.  Burst  forming  cell 
growth  was  depressed  to  55%  of  control 
growth  after  66  days  but  returned  to 
control  growth  values  at  178  days.  The 
benzene  exposed  mice  also  exhibited 
depressions  in  the  number  of  splenic 
nucleated  red  cells  and  in  the  numbers 
of  circulating  red  cells  and  lymphocytes. 
The  authors  suggest  that  these  results 
demonstrate  that  low  level  exposure  to 
benzene  may  be  hematotoxic.  In  the 
second  study,  short  term  exposure  (6 
hours/day  for  6  days)  to  10  ppm  benzene 
in  air  significantly  depressed  mitogen- 
induced  blastogenesis  of  both  B-  and  T- 
lymphocytes  in  mice  (Rozen  et  al.,  1984, 
Ex.  Nos.  146-1, 15&-66).  Moreover,  6 
days  exposure  to  10  ppm  benzene  was 
just  as  effective  at  reducing 
blastogenesis  as  6  days  exposure  to 
hight    'lenzene  concentrations.  The 
authors  concluded  that  benzene 
exposure  at  or  near  the  current 
occupational  limit  may  affect  certain 
immune  functions.  OSHA  interprets 
these  studies  in  animals  as  indicating 
that  less  than  one  week  of  exposure  to 
the  current  permissible  exposure  limit 
for  benzene  may  be  associated  with 
consequential  damage  to  human  health, 
i.e..  significant  depression  of  the  bone 
marrow  and  disturbances  of  immune 
system  function,  all  of  which  represent  a 
potential  significant  hazard  to  human 
health. 

Gad-El-Karim  et  al.  (1983,  Ex.  No.  159- 
32)  also  reported  a  dose  response  and  a 
2-fold  increase  in  micronuclei  in  CD-I 
mice  administered  two  oral  doses  of 
benzene  at  concentrations  as  low  as  8.8 
mg/kg  body  weight.  Assuming  that  the 
CD-I  mice  weighed  25  grams  and  their 
minute  volume  of  air  intake  is  24  ml,  this 


dosage  would  be  equivalent  to  two 
eight-hour  atmospheric  exposures  of 
approximately  6  ppm. 

Dr.  Andrew  Kligerman  reported 
findings  at  the  International  Symposium 
on  Sister  Chromatid  Exchange  held  at 
Brookhaven  National  Laboratory 
(Kligerman  et  al,  1983,  Ex,  No.  159-^7). 
Male  DBA/2  mice  exposed  to  10  ppm 
benzene  by  inhalation  for  only  6  hours 
demonstrated  a  significant  increase  in 
SCE  and  in  micronuclei. 

Erexson  et  al.  (1986,  Ex.  No.  252A-17- 
25)  published  the  results  of  that  study, 
showing  the  induction  of  cytogenetic 
damage  in  rodents  after  short-term 
inhalation  exposure  to  benzene. 
Inhalation  of  benzene  for  6  hours  also 
induced  statistically  significant, 
concentration-related,  increases  in  the 
frequency  of  sister  chromatid  exchanges 
(SCE)  in  peripheral  blood  lymphocytes 
of  male  DBA/2  mice  at  10, 100,  or  1000 
ppm,  and  of  male  Sprague-Dawley  rates 
at  1,  3, 10,  or  30  ppm,  as  compared  to  air- 
exposed  controls.  Inhalation  of  benzene 
for  6  hours  also  induced  statistically 
significant,  concentration-related 
increases  in  micronuclei  (MN)  in  bone 
marrow  polychromatic  erythrocytes  of 
mice  of  10. 100,  or  1000  ppm,  and  of  rats 
exposed  to  1,  3. 10,  or  30  ppm,  when 
compared  to  air-exposed  controls.  These 
data,  showing  parallel  induction  of  SCE 
and  MN  in  both  mice  and  rats,  suggest 
that  a  common  benzene  metabolite  or 
metabolites  may  be  involved.  Erexson  et 
al.  point  out  that,  since  the  formation  of 
micronuclei  "is  indicative  of  either 
spindle  disruption  or  chromosome 
breakage  leading  to  lagging  acentric 
fragments  or  entire  chromosomes  at 
anaphase"  (part  of  the  cell  division 
cycle),  the  "formation  of  MN  in  bone 
marrow  might  be  a  result  of  either  the 
accumulation  of  phenol,  hydroquinone, 
and  catechol"  or  the  minor  metabolism 
of  benzene  and  its  metabolites  in  the 
bone  marrow,  "leading  to  disruption  of 
the  spindle  and  aneuploidy."  The  idea 
that  chromosome  loss  is  involved  in 
micronuclei  induction  by  benzene  is 
supported  by  the  work  of  Irons.  Several 
other  studies  showing  benzene  induction 
of  chromosomal  aberrations  in  rodent 
bone  marrow  cells  support  the  idea  that 
micronuclei  are  the  result  of 
chromosome  breakage, 

Barale  et  al.  (1985,  Ex.  No.  252A-17-6) 
examined  the  induction  of 
micronucleated  circulating  erythrocytes 
in  the  peripheral  blood  of  CD-I  Swiss 
mice  being  chronically  treated  with 
benzene  by  oral  intubation  at  daily 
doses  ranging  between  0.03  to  0.5  ml/kg 
body  weight,  for  5  days  per  week  for  42 
days  (about  6  weeks)  for  chronic 
treatment;  and  in  a  single  dose  of  0.250 


ml/kg  body  weight  in  acute  treatments 
for  bone  marrow  analysis.  Chronic 
treatment  with  benzene  for  up  to  42 
days  resulted  in  decreased  body  weight 
and  decreases  in  the  ratio  of 
polychromatic  erythrocytes  (PCE)  to 
normochromatic  erythrocytes  (NCE)  (an 
indicator  of  toxicity)  in  the  males 
treated  with  the  highest  dose  (0.50  ml/kg 
body  weight).  Dose-related  significant 
increases  in  micronucleated  NCE  were 
observed  after  21  days  of  treatment.  The 
frequency  of  micronucleated  PCE  in 
bone  marrow  cells  after  a  single  dose  of 
benzene  (0.25  ml/kg  body  weight)  was 
of  the  same  order  of  magnitude  as  that 
obtained  in  circulating  NCE  after 
chronic  treatment.  Females  were 
observed  to  be  less  sensitive  than  males 
to  these  effects,  a  finding  consistent 
with  those  of  other  investigators.  A 
decline  in  micronuclei  after  longer 
periods  of  treatment  was  thought  by 
these  investigators  to  be  possibly  due  to 
a  decreased  ability  to  metabolize 
benzene  to  genotoxic  metabolites  or  due 
to  an  increased  capability  to  detoxify 
benzene  metabolites. 

Choy  et  al.  (1985,  Ex.  .No.  252A-17-10) 
analyzed  peripheral  blood  smears  from 
the  National  Toxicology  Program  (NTP) 
carcinogenesis  bioassay  of  benzene  in 
B6C3F1  mice  for  the  induction  of 
micronuclei.  They  demonstrated  that  the 
frequency  of  micronuclei  in  circulating 
normochromatic  erythrocytes  reflects 
the  clastogenic  effect  and  sex-related 
sensitivity  reported  previously  in  acute 
cytogenetic  studies.  Blood  smears  from 
both  subchronic  (120  days)  and  chronic 
studies  (54  weeks  and  103  weeks)  were 
analyzed,  at  benzene  doses  delivered  5 
days  per  week  by  gavage  of  25,  50, 100, 
200.  400.  or  600  mg/kg  for  the  subchronic 
studies,  and  25.  50.  or  100  mg/kg  for  the 
chronic  studies.  In  benzene  treated  mice, 
a  statistically  significant,  dose- 
dependent  increase  in  the  frequency  of 
micronucleated  normochromatic 
erythrocytes  was  found  at  all  sampling 
times  as  compared  with  control  mice.  At 
each  dose  and  time,  the  frequency  was 
higher  in  males  than  in  females, 
consistent  with  other  reports  of  greater 
male  sensitivity  to  benzene-induced 
chromosomal  damage. 

Erexson  et  al.  [1985.  Ex.  No.  252A-17- 
26)  have  demonstrated  the  induction  of 
sister  chromatid  exchanges  (SCE)  in 
human  peripheral  blood  T-lymphocytes 
exposed  to  benzene  and  its  metabolites 
in  vitro. 

In  summary,  the  above  studies  show 
chromosomal  damage  from  benzene 
exposures  equivalent  to  28  ppm  for  only 
4  hours  (Tice,  1983)  (Ex.  No.  159-87),  1 
ppm  for  6  hours  (Erexson  et  al..  1986,  Ex, 
No.  252A-17-25),  6  ppm  for  two  Shour 
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exposures  (Gad-el-Karim.  1983.  Ex.  No. 
159-32),  or  10  ppm  for  6  hours/dav  for  9 
days  (Tice,  1983,  Ex.  No.  15&-8-).  The 
Dow  cytogenetic  study  demonstrates 
significant  chromosomal  breakage 
among  workers  exposed  to  TWA 
benzene  concentrations  below  10  ppm. 

Until  recently,  the  data  available  from 
short-term  tests  on  the  mutagenic 
potential  of  benzene  indicated  that 
benzene  induces  chromosomal  damage 
but  not  mutations,  These  data  have  been 
the  subject  of  several  reviews  (lARC, 
1982,  Ex,  No.  128-8;  Von  Halle,  1983,  Ex, 
No.  159-94:  Dean.  1978,  Ex.  No.  128-50. 
1985,  Ex.  No.  252A-17-201.  In  vivo  and  in 
vitro,  benzene  has  been  shown  to  cause 
chrom.osome  breaks,  aberrations,  and 
sister  chromatid  exchanges.  Benzene 
has  been  found  to  be  negative  in  the 
Salmonella/microsome  assay  and  in 
other  prokaryotes.  No  evidence  could  be 
found  in  the  published  literature 
reviewed  by  Von  Halle  for  the  induction 
of  point  mutations  in  lower  organisms 
and  in  mammalian  cell  culture  svstems 
(1983,  Ex,  No.  159-94).  Kale  and  Baum 
(1983,  Ex,  No,  159-44)  found  that 
benzene  did  not  induce  significant 
increases  in  sex-linked  recessive  lethal 
mutations  or  translocations  in 
Drosophila  or  crossovers  in  Drosophila 
spermatocytes  when  compared  with 
unexposed  controls.  However,  induction 
of  crossing-over  in  spermatogonia  was 
several  times  more  than  that  in  controls. 
The  authors  concluded  from  these 
findings  that  benzene  may  be  a  stage- 
specific  chemical  and  that  if  mutations 
can  also  be  induced  in  spermatogonia) 
cells,  then  replication  may  be  required 
for  mutation  induction  by  benzene. 

Snyder  and  Laskin  (1986,  Ex.  No.  248). 
in  comments  prepared  for  the  Motor 
Vehicle  Manufacturers  Association, 
pointed  out  that  the  equivocal  results 
sometimes  seen  in  the  in  vitro 
mutagenicity  studies  may  be  "due  to 
technical  difficulties  with  the  test 
systems.  For  example,  benzene  may 
produce  negative  results  in  in  vitro 
systems  since  it  is  extremely  volatile 
and  may  evaporate  before  sufficient 
time  has  elapsed  for  the  test  to  be 
completed.  In  addition,  in  some  of  the 
test  systems,  benzene  may  exert 
cytotoxic  effects  on  the  bacteria  or 
mammalian  cell  culture  which  may 
mask  its  mutagenic  effects"  (p,  9), 
Furthermore.  Dr.  Marvin  Legator,  in 
testimony  presented  at  the  hearings  (Tr. 
4/2/86.  p.  18)  pomted  out  that  the 
complex  metabolic  patterns  seen  with 
benzene  may  not  be  mimicked  well  by 
the  in  vitro  microbial  and  cell  culture 
tests  since  the  latter  tests  are  not  carried 
out  in  intact  animals. 


Crespi  and  Penman  (1984,  Ex.  No.  159- 
19.^.)  reported  at  the  15th  Annual 
Meeting  of  the  Environmental  Mutagen 
Society  that  benzene  was  found  to  be 
mutagenic  in  human  cells  in  a  recently 
developed  gene-locus  mutation  assay 
utilizing  a  metabolically  competent 
human  lymphoblastoid  cell  line.  This 
assay  measures  the  induction  of 
mutations  at  the  hypcxanthine  guanine 
phosphoribosyl  transferase  locus  via 
resistance  to  the  purine  analog  6- 
thioguanine  (6TG),  The  mutant 
frequency  i,t  the  benzene  treated 
cultures  was  statistically  greater  than 
both  the  concurrent  negative  controls  (p 
less  than  0.005)  and  the  historical 
negative  control  data  base  for  this  cell 
line  and  locus  (p  less  than  0.0001), 

Dr.  Carroll  Snyder  reported  the  results 
of  a  study  (Ex.  .No.  201^2,  Attachment 
5)  demonstrating  adverse  effects  on  the 
hematopoietic  system  of  mice  exposed 
in  utero  to  5, 10,  and  20  ppm  benzene. 
Dramatic  effects  were  observed  in  the 
growth  of  erythrocytic  and  granulocytic/ 
macrophage  precursor  cell  populations. 
Long-term  effects  of /n  vtero  benzene 
hematotoxicity  were  demonstrated  by 
reduction  in  neonatal  weight  gain  and 
by  increased  sensitivity  to  the 
hematopoietic  stress  caused  by  low- 
level  (10  ppm).  short-term  re-exposure  to 
benzene  when  the  pups  became  adults. 
For  this  study,  pregnant  Swiss-Webster 
mice  were  exposed  to  either  0,  5. 10.  or 
20  ppm  benzene  by  inhalation  for  6 
hours  per  day,  for  10  consecutive  days, 
from  day  6  through  day  18  of  gestation. 
Parallel  air-exposed  fetuses  were 
maintained  and  examined  as  controls 
throughout  the  study.  Dr,  Snyder 
concluded: 

Our  results  demotistrate  that  in  utero 
exposures  to  all  concentrations  of  benzene 
studied  induce  marked  changes  in  the  fetal 
hematopoietic  system.  Although  changes 
were  observed  in  granulopoietic  populations, 
the  erythron  was  particularly  affected  by  the 
exposures.  Moreover,  the  hematopoietic 
system  was  still  responding  to  the  exposures 
in  the  2-day  neonates  (8  days  after  exposure) 
and  in  the  6  week  old  adults  (7  weeks  after 
exposure).  Moreover,  we  acquired  evidence 
that  the  in  utero  benzene  exposures  induced 
persistent  changes  in  the  hematopoietic 
reserve  for  at  least  11  weeks  after  exposure 
(Ex.  No.  201-42,  Attachment  5). 

G.  Absorption  of  Benzene  through  the 
Skin 

Several  recent  studies,  both  in 

animals  and  in  humans,  conclusively 
demonstrate  that  benzene  is  absorbed 
through  the  skin.  OSHA  concludes  that 
the  best  estim.ate  is  that  approximately 
1%  of  the  benzene  in  a  solution  would  be 
absorbed  through  the  intact  skin  and 
about  3%  thrc  jgh  cracked  and  calloused 
skin. 


Two  of  the  earliest  studies  on  skin 
absorption  of  benzene  in  humans  were 
carried  out  in  Italy  in  1946  and  1955. 
Cesaro  (1946,  Ex.  No.  2-47)  exposed 
human  volunteers  for  20-30  minutes  in 
an  airtight  box  saturated  with  benzene. 
The  subjects'  heads  were  outside  the 
box.  Benzene  was  not  detected  in  the 
breath  of  these  subjects.  The  ratio  of 
inorganic  sulfate  to  total  sulfate 
excreted  in  urine  remained  unchanged. 
Thus,  benzene  absorption  was  not 
detected  in  the  study. 

Conca  and  Maltagliati  (1955.  Ex.  No. 
2-46)  carried  out  measurements  of 
benzene  in  breath  and  urinary  sulfate 
ratio  of  three  human  volunteers. 
Subjects  were  fitted  with  fume  masks  to 
prevent  inhalation  of  benzene,  and  their 
hands  and  forearms  were  immersed  in 
benzene  for  25-35  minutes.  Skin 
irritation  with  burning  and  painful 
sensations  occurred  after  5-10  minutes. 
No  benzene  was  detected  in  the  breath 
and  no  change  in  urinary  sulfate  ratio 
was  found. 

Both  studies  used  limited  analytical 
methodology.  The  determination  of 
breath  benzene  level  used  a  colonmetric 
method  that  couid  not  detect  trace  or 
very  low  levels  of  benzene.  The  urinary 
sulfate  ratio  measurements  are  not 
sensitive  enough  to  detect  benzene 
absorption  unless  considerable  amounts 
of  benzene  are  absorbed. 

Maibach  reported  in  1979  the  results 
of  studies  of  skin  absorption  in  the 
rhesus  monkey  using  carbon  '*  labeled 
benzene  (Ex.  No.  143-2a.b).  The  studies 
addressed  single  and  multiple  exposures 
of  intact  skin  of  the  forearm  to  full 
strength  (100%)  benzene  and  a  benzene 
containing  (0.35%)  rubber  solvent  used 
in  passenger  tire  manufacturing.  One 
study  protocol  addressed  a  single 
exposure  to  stripped  skin  with  100% 
benzene.  A  single  exposure  to  the 
palmar  surface  of  the  hand  with  the  tire 
rubber  solvent  (0.35%  benzene)  was  also 
evaluated.  (This  study  was  published  in 
1981.  In  the  latter  report,  some  of  the 
values  for  the  percentage  of  benzene 
absorbed  through  the  skin  changed. 
OSHA  will  use  the  values  from  the  1981 
report  in  its  discussion  of  the  study).  A 
single  application  of  full  strength 
benzene  to  intact  skin  of  the  forearm 
resulted  in  0.172%  of  the  benzene  being 
absorbed  while  multiple  exposures 
resulted  in  0.848"'  being  absorbed.  A 
single  exposure  of  full  strength  benzene 
to  stripped  skin  of  the  forearm  resulted 
in  0.909%  absorption.  A  single  exposure 
to  0,35%  benzene  in  a  rubber  solvent  to 
the  palmar  surface  of  the  hand  resulted 
in  0.651%  benzene  absorption,  whereas  a 
single  exposure  to  the  same  solvent  on 
intact  skin  of  the  forearm  resulted  in 
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0  080"6  absorption.  Multiple  exposure  to 
the  solvent  on  the  forearm  resulted  in 
0  431%  benzene  absorption.  These 
studies  suggest  that  multiple  exposures 
to  rubber  solvent  containing  0.35% 
benzene  on  the  skin  of  the  forearm 
result  in  about  5-times  as  much  benzene 
being  absorbed  as  compared  to  a  single 
exposure  (0.43%  vs.  O.Oti'.J).  They  also 
indicate  about  8-times  greater  skin 
penetration  for  the  palm  as  compared  to 
forearm  skin  fcillowing  single 
applications  of  rubber  solvent  (0.651% 
vs.  0.080%).  A  smgle  application  of 
undiluted  benzene  to  stripped  skin 
resulted  in  a  5-times  greater  penetration 


of  benzene  $s  compared  to  absorption 
through  intact  forearm  skin  (0.909%  vs. 
0.172%). 

On  the  basis  of  these  results,  Rodricks 
and  Brett  (Ex.  No.  204-7,  IIl-B) 
estimated  tt^at  about  3.4%  of  benzene 
applied  as  a  0.35%  benzene  containing 
solvent  to  the  palm  of  the  monkey  would 
be  absorbed.  See  Table  A.  For  example, 
the  Maibach  and  Anjo  (1981)  reports 
indicates  that  a  multiple  application  of 
0.35%  benzene  in  petroleum  naphtha  to 
the  monkey  forearm  resulted  in  0.431% 
of  the  benzene  being  absorbed.  Since  8- 
times  as  much  benzene  was  absorbed 
through  the  palm  as  compared  to  the 


forearm  of  the  monkey,  the  amount 
absorbed  through  the  palm  is  3,4% 
(0.431% X8.08  adjustment 
factor  =  3.448%). 

In  September  1983,  OSHA  requested 
that  NIOSH  undertake  a  study  of  the 
amount  of  benzene  absorbed  ihrough 
the  skin  as  a  result  of  skin  contact  with 
petroleum  naphtha,  a  solvent  commonly 
used  in  tire  building  operations.  The 
results  of  the  study  by  Susten  et  al.  were 
submitted  to  OSH.A  in  April  1984  (Ex. 
No.  156A)  and  published  in  1985  (Ex.  No. 
252A-17-78). 


Table  A.— Dermal  Absorption  in  Monkeys 


Percent  Absorption        | 

Site 

Single               Multiple 
application         application 

D'luted 

Palm    . 

0.651  1           •(3.448) 
0  0805                    0  431 

Benzene  (0.35%) 

Arm 

Unaiiuted 

Palm 

•  M  -ITfi*    1                'iRlKAS 

Benzene 

Arm 

n 179  J               n  Rdft 

1               

Source  Rodncl^s  and  Brett  (Ex,  No,  204-7,  lll-B) 

•  Assuming  the  same  relationship  as  fournJ  after  single  application  of  diluted  benzene. 


The  .NIOSH  study  was  conducted  on 
hairless  mice  using  dermal  application 
of  petroleum  naphtha  containing  0.5 
percent  benzene  radiolabeled  with 
carbon  14.  Under  the  conditions  of  the 
experiment,  approximately  1  percent  of 
the  applied  benzene  was  absorbed 
through  the  skin.  On  the  basis  of  these 
results.  NIOSH  calculated  'hat  a  worker 
building  150  tires  per  day  using  a  rubber 
solvent  containing  OS'--,  benzene  could 
absorb  approximately  6  mg  of  benzene 
daily  through  intact  skin;  the  upper  and 
lower  95  percent  confidence  limits  are 
8,4  and  3.7  mg/day.  The  6  mg  of  benzene 
absorbed  through  the  skin  may  be 
compared  to  an  estimated  14  mg  of 
benzene  that  would  result  from 
inhalation  of  1  ppm  over  an  8-hour  day. 
According  to  the  NIOSH  investigators 
these  quantitative  findings  are 
consistent  with  those  of  Maibach  who 
studied  benzene  absorption  through  the 
intact  skin  of  rhesus  monkeys. 

Workers  building  tires  are  known  to 
have  cracked  and  fissured  skin  on  their 
hands  as  a  result  of  daily  contact  with 
tire  building  solvents.  Thus,  evaluation 
of  benzene  absorption  through  skin  that 
is  not  intact  may  have  a  bearing  on  the 
actual  benzene  skin  penetration  of 
workers  building  tires.  In  this  regard,  the 
study  by  Maibach  (Ex.  .No.  143-2b) 
indicated  that  benzene  exposure  to 
stripped  skin  in  the  rhesus  monkey 
results  in  5.3  times  the  absorption  as 


compared  to  exposure  to  intact  skin.  If 
this  factor  is  applied  to  the  study  results 
of  NIOSH,  approximately  32  mg  (6  mg  x 
5.3)  of  benzene  could  be  absorbed  daily 
through  the  skin  as  a  result  of  exposure 
to  petroleuns  naphtha  in  tire  building 
operations. 

Several  studies  have  also  evaluated 
dermal  absorption  of  benzene  to  human 
skin.  In  one  study  Maibach  (Ex.  No.  231- 
6)  reported  the  results  from  a  single 
application  of  C-14  labled  benzene  to  a 
2x2  inch  surface  area  of  the  forearm  of 
four  human  volunteers.  L'rine  was 
collected  for  six  days  following  benzene 
application.  C-I4-CO2  was  captured 
and  counted  in  a  scintillation  counter. 
Penetration  values  were  corrected  for 
incomplete  urinary  excretion  using  the 
values  obtained  from  the  experiments 
on  the  rhesus  monkey.  (In  the  latter 
experiment  it  was  determined  that  41% 
of  absorbed  benzene  would  be  excreted 
in  the  urine).  Thus,  benzene  urinary 
excretion  values  were  adjusted  by  a 
factor  of  2.4  (1/0.41).  The  results 
indicated  that  0.065%  of  the  applied 
benzene  dose  was  absorbed  through  the 
forearm  of  humans.  In  a  similar 
experiment  (Ex.  No.  231-7),  Maibach 
estimated  that  0.128%  of  the  applied 
benzene  dose  was  absorbed  through  the 
palm  of  humans.  Thus,  twice  as  much 
benzene  was  absorbed  through  the  palm 
as  compared  to  the  forearm.  The  author 
noted  that  many  of  the  scintillation 


counts  of  radioactivity  in  the  urine  were 
close  to  background  levels  and  that  the 
experiments  approached  the  detection 
limits  of  the  methodology, 

Hanke  et  al,  (1961,  Ex.  No.  144-175) 
estimated  the  rate  of  undilated  benzene 
absorption  through  the  forearm  skin  of 
human  volunteers  following  1,25-2.0 
hours  of  continuous  contact  with  8—45 
cm^  of  skin  surface  area.  Using  two 
different  analytical  methodologies,  the 
absorption  rates  of  benzene  ranged  from 
0,24-0,4  mg/cm^/hr.  The  authors 
preferred  the  absorption  rate  of  0.4  mg/ 
cm^/hr  as  it  was  based  on  a  direct 
method  of  measurement  which  they  felt 
was  quantitatively  more  definitive.  If 
one  were  to  apply  the  assumptions  of 
Susten  et  al  to  these  findings  as  done  by 
Rodricks  and  Brett  (Ex.  No.  204-7,  III-B) 
and  account  for  a  2-fold  difference  in 
skin  absorption  between  the  forearm 
and  the  palm  of  the  human  hand,  about 
4.8  mg  of  benzene  [0.4  mg/cm^/hr.  X 
0.005  (benzene  %  in  solvent)  x  150  cm* 
(surface  area  of  hands  exposed)  x  8 
hrs/day  x  2  (adjustment  for  palms) 
would  be  absorbed  per  day. 

Franz  (1982)  published  an  evaluation 
of  dermal  absorption  following  a  single 
application  of  undiluted  C-14  benzene  to 
the  forearm  of  four  human  volunteers 
and  six  monkeys  (Ex.  No.  159-30).  The 
amount  of  benzene  absorbed  was  0.05% 
for  humans  and  0.14%  for  monkeys. 
Franz  noted  bv  direct  observation  that 
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liquid  benzene  was  undetectable  within 
30  seconds  of  its  application.  He 
concluded  that  the  high  volatility  of 
benzene  made  the  contact  time  with  the 
skin  a  critical  factor  for  controlling 
percutaneous  absorption. 

Franz  also  conducted  //(  vitro 
experiments  with  human  and  monkey 
skin.  The  amount  of  benzene  absorbed 
was  0.10%  for  human  skin  and  O.tg^  for 
monkey  skin.  He  concluded  that  the  m 
vitro  results  correlated  well  with  the 
above  mentioned  in  vivo  results.  Franz 
observed  that  the  diffusion  of  benzene 
through  the  skin  is  very  rapid  with  the 
peak  absorption  occurring  at  15-20 
minutes.  From  Figure  4  of  his  data,  one 
can  calculate  an  absorption  rate  of  0.2- 
0.3  mg/cm^  hr.  Using  the  assumptions  of 
Susten  et  al.  and  adjusting  for  benzene 
penetration  of  the  palms  versus  the 
forearm  of  humans  from  the  Maibach 
study  (2-fold  adjustment  factor)  would 
result  in  2.4-3.6  mg  of  benzene  absorbed 
per  day  through  tirebuilding. 

In  1985,  Blank  and  McAuliffe  (Ex.  No. 
204-7,  III-B)  reported  the  results  of 
dermal  absorption  of  undiluted  benzene 
through  human  abdominal  skin  in  vitro. 
From  Figure  1  of  their  data,  the  benzene 
absorption  rate  can  be  calculated  to  be 
0.56  mg/cm  Vhr  [0.64  ul/cm  ^  x  0.88  g/ 
ul  (density  of  benzene)  =  0.56],  [Note: 
the  authors  incorrectly  stated  that  the 
absorption  rate  was  2.11  ul/cm  '^/hr 
rather  than  0.64  ul/cm  Vhrj.  Using  the 
assumptions  of  Susten  et  al.  and  the 
correct  benzene  absorption  rate  as  done 
by  Rodricks  and  Brett  (Ex.  No.  204-7. 
III-B)  results  in  an  estimated  daily 
benzene  absorption  of  67  mg  per  day 
through  tire  building  with  a  0.5% 
benzene  containing  solvent. 

Since  the  1977  OSHA  benzene 
rulemaking,  at  least  nine  studies  have 
become  available  which  demonstrate 
the  dermal  absorption  of  benzene  in 
both  experimental  animals  and  humans. 
These  studies  are  difficult  to  conduct 
and  some  of  them  are  limited  because  of 
the  methodology  employed  and  the 
volatile  nature  of  the  benzene  or  rubber 
solvents  used  in  the  study.  These 
limitations  for  the  most  part  would  bias 
the  results  toward  an  underestimate  of 
the  amount  of  benzene  absorbed 
through  the  skin  when  extrapolating  to 
working  conditions.  For  example,  the 
studies  in  which  benzene  was  applied  as 
a  single  application  would  suffer  from 
benzene  being  evaporated  from  the  skin 
so  that  it  would  remain  in  skin  contact 
for  a  very  short  period  of  time.  Franz 
noted  that  liquid  benzene  was 
undetectable  within  30  seconds  of  its 
application.  In  a  working  situation, 
evaporation  does  not  take  place  as 
rapidly  when  clothing  becomes  soaked 


with  a  solvent  containing  benzene  in 
comparison  to  bare  skin  being  splashed 
with  a  solvent,  or  when  the  solvents  are 
splashed  inside  of  impermeable  gloves, 
etc.  In  the  Maibach  studies,  the  doses  of 
radioactivity  chosen  for  cutaneous 
application  were  in  general  too  low  to 
provide  scintillation  count  rates 
sufficiently  o\  er  background  for  reliable 
calculations  and  conculsions.  For 
accu.'-ary.  count  rates  should  be  at  least 
twice  the  background  levels  in  the  urine 
for  the  most  part,  they  were  less  than 
twice  background  levels. 

The  NIOSH  study  of  dermal 
absorption  of  benzene  in  hairless  mice  is 
considered  the  most  thorough  of  the 
reports  available  for  evaluation.  The 
methodology  was  mo.-e  detailed:  the 
radioactive  dose  administered  to  the 
animals  was  much  greater  than  that 
used  in  other  studies  resulting  in  more 
accuracy  and  better  sensitivity:  the 
direct  method  used  for  summing  the 
levels  of  radioactivity  in  the  carcass, 
expired  breath  and  excreta  did  not 
require  the  use  of  adjustment  factors. 

Nevertheless,  the  results  from  studies 
of  dermal  benzene  absorption  are 
remarkably  similar.  NIOSH  estimated 
6.19  mg  of  benzene  would  be  absorbed 
per  day  through  tire  building  operations 
using  a  0.5%  solvent  based  on  the 
hairless  mouse.  Studies  of  the  monkey 
result  in  an  estimated  21.3  mg  [6.19  mg 
(for  1%  absorption)  x  3.4%  (percent 
absorption  for  palm  of  monkey))  of 
benzene  being  absorbed  per  day.  The 
Rubber  Manufacturers  Association  were 
of  the  opinion  that  the  Rhesus  monkeys 
as  used  in  the  Maibach  studies  provide 
"a  reasonable  model  for  percutaneous 
absorption  where  relevance  to  man  is 
sought."  (Ex.  No.  201-27.  p.  10). 

Studies  of  benzene  absorption  through 
human  skin  even  in  light  of  the 
methodologic  problems  mentioned 
above  still  result  in  estimates  ranging 
from  3.6-6.7  mg  of  benzene  absorbed  per 
day  using  the  assumptions  for  tire 
builders  as  reported  by  Susten  et  al.  of 
NIOSH.  Thus,  the  NIOSH  study  seems 
to  provide  a  mid-range  estimate  of  the 
studies  evaluated  based  on  mice, 
monkeys  and  humans.  Therefore,  the 
estimate  of  1%  of  benzene  being 
absorbed  through  intact  skin  seems  well 
supported.  However,  OSHA 
acknowledges  that  the  corresponding 
resultant  daily  dose  of  6.19  mg  may  be 
underestimated  by  as  much  as  5-fold  for 
individuals  who  have  cracked  and 
fissured  skin.  An  additional  daily 
amount  of  benzene  absorption  can  also 
be  absorbed  through  splashing  of 
solvents  containing  benzene  on  clothing. 
This  results  in  large  amounts  of 
additional  surface  area  of  skin  being 


exposed  and  at  the  same  time  slower 
evaporation  of  benzene  from  the  skin 
due  to  overlying  clothing. 

Thus.  OSHA  is  of  the  opinion  that 
benzene  absorption  through  the  skin  as 
a  result  of  benzene  contamination  in 
rubber  solvents  is  a  major  route  of 
exposure  in  tire  building  operations. 
This  problem,  however,  can  be  dealt 
with  adequately  through  use  of  low  level 
benzene  containing  solvents  (less  than 
0.1%)  and  proper  training,  education 
work  practices  and  appropriate 
protective  clothing. 

H.  Metabolism  and  Body  Burden 

The  metabolism  of  benzene  in  humans 
and  animals  follows  many  similar 
pathways  (Rusch  et  al.,  1977.  Ex.  No. 
159-68).  Benzene  is  metabolised  in  the 
liver  and  its  primary  oxidative  products 
include  phenol,  catechol  and  quinol. 
Further  oxidation  may  produce 
hydroxyquinol  and  muconic  acid. 
Subsequently,  these  oxidative  products 
are  transformed  to  phenylsulfuric  and 
phenylgluconic  acids,  which  are 
excreted  as  their  alkaline  salts. 

The  primary  oxidation  of  benzene 
occurs  via  the  cytochrome  p-450- 
dependent  monooxygenase  system, 
resulting  in  biologically  reactive 
intermediates,  such  as  benzene  oxide 
which  spontaneously  forms  phenol 
(Irons  and  Pfieffer,  1982  Ex.  .No.  159-41). 
Evidence  indicates  that  benzene  per  se 
dose  not  represent  the  principal 
structural  moiety  causing  the  identified 
toxic  effects  on  the  bone  marrow  or 
lymphoid  system  (Irons  and  Pfeiffer, 
1982.  Ex.  No.  159-^1). 

The  metabolism  and  elimination  of 
benzene  in  humans  appear  to  be  similar 
to  those  in  rats  and  mice;  the  amounts  of 
various  metabolites,  the  extent  of 
metabolism,  and  the  nature  of  the 
phenol  conjugates  depend  on  the 
species,  strain,  and  route  of 
administration  (Rusch  et  al.,  1977,  Ex. 
No.  159-68).  The  similarities  in  the 
metabolism  of  benzene  and  similar 
effects  on  bone  marrow  toxicity  in  both 
aninials  and  humans  would  tend  to 
support  the  use  of  rats  and  mice  for 
bioassay  studies  on  the  carcinogenicity 
of  benzene. 

Irons  (1983,  Ex.  No.  159-41A).  has 
shown  that  hydroquinone,  a  benzene 
metabolite,  does  cause  bone  marrow 
suppression  in  the  mouse  and  under  an 
appropriate  experimental  regimen  will 
produce  symptomatology  that  is 
consistent  with  aplastic  anemia.  Irons 
(1983,  Ex.  No.  159-41A)  also  reported 
that  intermittent  exposure  appears  to  be 
much  more  potent  at  producing  bone 
marrow  aplasia  than  continuous 
exposure  to  a  relatively  greater  amount 
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of  benzene  and  sugj^ested  that 
protection  of  workers  in  an  occupational 
setting  requires  prevention  of  peak 
exposures  rather  than  the  progressive 
lowering  of  the  TWA  in  the  absence  of 
regulating  or  limiting  transient  exposure 
situations. 

NIOSH  [Ex.  250)  pointed  out  that, 
"cumulative  dose  is  an  important 
consideration  in  benzene  induced 
cancer."  The  studies  by  NIOSH  of 
rubber  hydrochloride  workers  and 
Wang  of  chemical  workers  both 
demonstrate  that  cumulative  benzene 
dose  is  significantly  associated  with 
mortality  from  cancers  of  the  lymphoid 
and  hemopoietic  systems.  "Thus,  the 
ability  of  benzene  to  accumulate  in  the 
body  and  manifest  adverse  biologic 
effects  should  be  carefully  examined." 
From  its  analysis  of  current  data  on  the 
absorption,  distribution,  and  metabolic 
fate  of  benzene  and  its  metabolites  in 
the  body,  NIOSH  concluded  that; 

•  Regardless  of  the  exposure  regimen,  as 
long  as  it  IS  routine,  benzene  and  its 
metabolites  will  accumulate  in  the  body: 

•  Benzene  is  lipophilic,  thus  it  is  not 
surprising  to  Tind  three  times  more  benzene  in 
the  bone  njarrow  than  in  the  blood: 

•  Bone  marrow  can  metabolize  benzene  to 
phenol  and  quinone  at  a  rate  four  times  that 
found  m  liver.  Therefore,  production  of  toxic 
metabolites  in  the  liver  and  their  subsequent 
transport  to  bone  marrow  does  not  appear  to 
be  a  necessary  step  in  the  mechanism  of 
benzene  induced  bone  marrow  toxicity 

•  Benzene  metabolites  are  toxic  to  bone 
marrow  stromal  cells,  they  bind  to  bone 
marrow  DNA  and  inhibit  synthesis  of  both 
mtRN.^  and  mR.\,\  and  may  interfere  with 
D.\'.'\  replication.  Benzene  metabolites  also 
form  adducts  with  d-adenosme  and  d- 
guanosine. 

•  Single  exposures  to  benzene  at  low  doses 
produced  increases  in  the  numbers  of 
micronuclei  and  SCEs  in  rats 

•  Benzene  metabolites  produce  an 
increased  frequency  of  SCEs  in  cultured 
human  lymphocytes. 

Furthermore,  based  on  these  data, 
NiOSH  concluded  that  a: 

plausible  mechanism  for  benzene  induced 
toxicity  following  exposures  at  either  low 
concentrations  or  perhaps  intermittent  peak 
concentrations  would  involve  inhalation, 
preferential  deposition  in  the  bone  marrow, 
metabolism  to  phenol  and  other  metabolites, 
inhibition  of  N4RNA  synthesis,  inhibition  of 
D\',\  replication  and  formation  of  DNA 
adducts:  possibly  resulting  to  transformation 
of  normal  cells  to  cancer  cells.  The  fact  that 
an  increased  frequency  of  SCEs  is  found 
apparently  among  only  those  exposed  at 
relatively  high  concentrations  is  not 
inconsistent  with  this  proposed  mechanism. 
At  higher  exposures  D.\.A  alkyiation  may  be 
so  wide  spread  that  even  under  conditions  of 
diminished  repair  and  replication,  exchanges 
are  still  occurring  at  a  delectable  rate. 

NIOSH  concluded  that,  "The  need  for 
a  limit  on  high  exposures  over  short 


periods  of  time  (i.e.,  peak  exposures]  is 
clear"  (Ex.  No.  250). 

The  preamble  discusses  in 
considerable  detail  the  various 
biological  effects  of  benzene.  For 
regulatory  purposes,  though,  the  studies 
which  are  most  important  are  the  major 
epidemiological  studies  which 
demonstrate  the  association  between 
benzene  exposure  and  human  leukemia. 
Those  studies  are  sufficient  by 
themselves  to  justify  the  regulation. 

VI.  Quantitative  Risk  Assessment  for 
Benzene 

As  discussed  in  the  following  section. 
OSHA's  best  estimate  of  risk  is  that  95 
excess  leukemia  deaths  per  1000 
workers  are  associated  with  an  average 
of  10  ppm  for  45  years  (occupational 
lifetime)  and  10  excess  leukemia  deaths 
per  1000  workers  are  associated  with 
exposure  to  1  ppm  benzene.  These 
estimates  are  based  on  high  quality 
epidemiologic  studies,  and  represents 
the  mid-range  of  estimates  presented  to 
the  Agency.  They  are  also  based  on  a 
risk  assessment  model  that  is  well 
supported  for  cancer  risk  assessment. 

A.  Introduction 

The  scientific  literature  has 
documented  hundreds  of  cases  of 
leukemia,  aplastic  anemia,  and  other 
blood  abnormalities  which  have  been 
associated  with  benzene  exposure. 
Epidemiologic  studies  of  workers 
exposed  to  benzene  have  demonstrated 
significant  excesses  of  leukemia, 
multiple  myeloma,  and  lymphatic 
cancers  as  well  as  chromosomal 
aberrations.  Several  of  these  studies 
have  provided  a  reasonable  basis  for 
quantitative  cancer  risk  assessment. 
More  recentiy,  experimental  animal 
studies  have  demonstrated  the  induction 
of  cancer,  chromosomal  damage  and 
bone  marrow  toxicity  in  relation  to 
specific  benzene  exposure  levels.  All  of 
this  information  has  been  used  to  the 
extent  feasible  in  OSHA's  evaluation  of 
risk  associated  with  benzene  exposure 
levels.  In  its  proposal  OSHA  requested 
conunents  on  various  risk  assessments 
based  on  epidemiologic  and 
experimental  studies  for  purposes  of 
determining  quantitative  estimates  of 
disease  associated  with  benzene 
exposure. 

Although  benzene  exposure  has  been 
associated  with  leukemia,  aplastic 
anemia,  multiple  myeloma,  various 
forms  of  lymphoma,  myelofibrosis, 
pancytopenia,  and  depression  of 
singular  blood- cell  lines.  OSHA 
presented  risk  assessments  based 
preferentially  on  epidemiologic  study 
results  of  leukemia  only  and  upon 
experimental  studies  involving  the 


induction  of  solid  tumors  in  mice  and 
rats.  OSHA  did  not  include  in  its 
quantitative  risk  assessments  the  other 
above  mentioned  conditions  because 
they  were  for  the  most  part  identified  in 
case  reports  and  relative  risks  could  not 
be  quantified.  As  a  result,  the  total 
disease  risk  associated  with  benzene 
exposure  may  be  underestimated. 
OSHA  requested  opinion  on  the 
methodology  for  inclusion  of  mortality 
from  disease  other  than  leukemia  in  its 
assessment  of  quantitative  disease 
associated  with  benzene  exposure.  It 
also  requested  opinion  on  whether 
experimental  results  of  cancer  in 
animals  should  be  used  in  risk 
assessment  calculations. 

A  succinct  explanation  of  the 
rationale  and  basis  for  quantitative  risk 
assessment  in  general  had  been 
presented  in  the  benzene  proposal  and 
in  previous  OSHA  proceedings  and  is 
reiterated  here.  (See  the  benzene 
proposal,  50  FR  50512, 12/10/85:  Arsenic 
48  FR  1864, 1/14/83:  ethylene  dibromide, 
48  FR  45956. 10/7/83:  ethylene  oxide,  49 
FR  25734.  6/22/84;  asbestos,  51  FR  22612 
6/20/86). 

Several  approaches  have  been  used  to 
estimate  cancer  risk  from  exposure  to 
toxic  agents.  A  standard  approach  uses 
mathematical  models  thai  were 
developed  for  cancer  risk  assessment  in 
an  attempt  to  fit  curves  to  data  points 
that  represent  relative  risks  observed  at 
different  exposure  levels  and  from  these 
curves  to  predict  the  risk  at  other, 
usually  lower,  exposures.  These  curves 
range  from  linear  extrapolations  to  zero 
exposure  and  zero  risk  to  curves  which 
are  non-linear  and  may  have  an 
effective  threshold.  The  use  of  a 
particular  model  or  curve  can  be 
justified  in  part  by  statistical  measures 
of  "fit"  to  available  data  points.  These 
considerations  have  been  reviewed  from 
the  statistical  standpoint  (Krewski  and 
Van  Ryzin.  1981)  (Ex.  No.  159-48). 

It  is  theorized  that  the  mathematical 
curves  are  reflective  cf  biological 
processes  that  control  the  biological  fate 
and  action  of  the  toxic  compound.  The 
models  preferred  do  have  a  basis  for 
cancer  risk  assessment.  However,  the 
underlying  science  has  not  advanced  far 
enough  to  fully  confirm  the  models 
biologically  and  it  is  unlikely  to  advance 
that  far  in  the  near  future. 

Studies  can  contribute  useful 
information  in  the  development  of  a 
quantitative  risk  assessment  if  they 
provide  reasonable  estimates  of  excess 
risk  and  dose.  Such  assessments  might 
be  improved  by  incorporating  additional 
biological  factors,  though  these  are  not 
necessary  to  obtain  an  estimate  of 
disease  risk.  Information  on  several 
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biological  factors  which,  if  available, 
might  possibly  have  a  bearing  on  the 
risk  assessment  include:  (1 )  dose  of  the 
material  at  the  sensitive  tissue(s):  (2) 
rates  and  sites  of  biotransformation;  (3) 
toxicity  of  metabolites;  etc. 

With  present  knowledge,  few  of  these 
factors  can  be  determined  easily  or 
incorporated  into  a  single  mathematical 
model.  Even  if  they  could  be  identified 
it  would  be  difficult  to  determine  the 
weight  that  should  be  given  to  each 
factor.  In  the  specific  case  of  benzene 
and  leukemia,  while  the  basic 
mechanism  whereby  benzene  affects  the 
bone  marrow  cells  is  still  unclear, 
evidence  in  the  record  as  reviewed  in 
the  health  effects  section  indicates  that 
cytogenetic  changes  may  be  involved. 
The  influence  of  some  of  the  above 
factors  on  the  cytogenetic  changes, 
however,  is  not  known. 

Quantitative  cancer  risk  estimates 
based  on  epidemiologic  data  require 
assumptions  about  the  shape  of  the 
dose-response  relationship  and  the 
duration  of  exposure.  Epidemiologists 
have  frequently  assumed  a  Imear  model 
for  dose-response  (lARC,  1982) 
Although  it  is  recognized  to  be  a  rather 
simplified  model  which  may  vary  with 
the  biological  factors  mentioned  above. 
the  linear  model  has  scientific 
plausibility  (Crump  et  ai.  1976  (Ex.  No. 
217-32-H7):  Acheson  and  Gardner.  1980 
(Ex.  No.  159-1).  Committee  on  the 
Biological  Effects  of  Ionizing  Radiation. 
1980)  (Ex.  No.  159-55). 

In  developing  its  criteria  for  arsenic 
the  Arsenic  Working  Group  (WHO, 
1981;  Ex.  No.  159-104)  of  the  World 
Health  Organization  stated; 

The  use  of  the  linear  non-threshold  model 
IS  recommended  for  extrapolation  of  nsks 
from  relatively  high  dose  levels,  where 
cancer  responses  can  be  measured,  to 
relatively  low  dose  levels  which  are  of 
concern  in  environmental  protection  where 
such  risks  are  too  small  to  be  measured 
directly  either  through  animal  or  human 
epidemiological  studies 

The  linear  non-threshold  model  has  been 
generally  accepted  among  regulatory  bodies 
in  the  USA  for  chemical  carcinogens  (IRLG) 
and  for  ionizing  radiation  on  an  international 
basis  (ICRP).  The  linear  non-threshold 
philosophy  was  accepted  by  a  Task  Group  on 
Air  Pollution  and  Cancer  in  Stockholm  in 
1977  (Task  Group  on  Air  Pollution  and 
Cancer,  1978|.  The  scientific  justification  for 
the  use  of  a  linear  non-threshold 
extrapolation  model  stems  from  several 
sources;  the  similarity  between 
carcinogenesis  and  mutagenesis  as  processes 
which  both  have  DNA  as  target  molecules, 
the  strong  evidence  of  the  lineanty  of  dose- 
response  relationships  for  mutagenesis,  the 
evidence  for  the  linearity  of  the  DNA  binding 
of  chemical  carcinogens  in  the  liver  and  skin, 
the  evidence  for  the  linearity  in  the  dose- 
response  relationship  in  the  initiation  stage  of 


the  mouse  2-stage  tumorigenesis  model,  and 
the  rough  consistency  with  the  linearity  of  the 
dose-response  relationships  for  se\eral 
epidemiological  studies,  for  example, 
anatoxin  and  liver  cancer,  leukemia  and 
radiation. 

While  the  multistage  model  also 
seems  plausible,  the  linear  model  is  a 
reasonable  approximation  of  the 
multistage  model  at  the  response  rates 
of  concern.  The  linear  model  seems 
biologically  sensible  since  it  assumes 
risk  IS  linearly  proportional  to  dose. 

The  issue  of  the  effects  of  cessation  of 
exposure  and  subsequent  follow-up  on 
risk  IS  also  a  problem  in  modeling  dose 
response  relationships  from 
epidemiologic  studies.  As  stated  by 
lARC  (1982)  (Ex.  No.  159-38); 

If  on  the  one  hand,  the  exposure  acts  as  an 
early-stage  initiator,  then  the  risks  remain 
somewhat  the  same  after  cessation.  If  on  the 
other  hand,  the  chemical  is  a  promoter,  then 
the  risk  decreases  after  elimination  of  the 
exposure     .    The  typical  occupational  study 
involves  continued  follow-up  of  workers  after 
they  have  left  the  workplace.  The  resulting 
risk  ratios  may  thereby  misrepresent  the  true 
risks  for  a  continued  exposure. 

The  "misrepresentation"  referred  to 
would  be  an  underestimate  of  the  risk 
from  continuous  exposure.  Since  most  of 
the  epidemiologic  studies  used  for  risk 
estimation  are  based  on  working 
populations  exposed  for  relatively  short 
periods  of  time  and  the  dose  calculated 
for  those  studies  is  spread  over  an  entire 
occupational  lifetime,  the  risk  of  death 
from  leukemia  for  those  continuously 
exposed  may  be  underestimated  if 
benzene  is  a  promoter  as  well  as  an 
initiator. 

In  order  to  estimate  the  potential 
quantitative  risk  of  cancer  for  workers 
exposed  to  benzene.  OSHA  requested 
comments  on  several  quantitative  risk 
assessments  and  other  epidemiological 
and  toxicological  studies  in  its  proposal 
of  December  19B5  (50  PR  50512. 
Decem.ber  10. 1985).  In  response,  OSHA 
received  various  comments  on  the  risk 
assessment  for  benzene.  Additional  risk 
assessments  were  also  introduced  into 
the  hearing  record.  The  following 
discussion  gives  a  description  of  each  of 
the  major  risk  assessments,  evaluates 
the  comments  on  these  assessments  and 
presents  OSHA's  determination  of  the 
cancer  risk  posed  by  occupational 
exposure  to  benzene, 

B.  Terminology  and  Definitions 

Several  statistical/technical  terms  are 
defined  here  for  reference  in  readirig  this 
section. 

(1)  Mathematical  model:  A  well- 
defined  mathematical  equation 
describing  the  relationship  between 
dose  (e.g.  parts  per  million  of  benzene) 


and  response  (e.g.  number  of  cancer 
deaths  among  workers  or  number  of 
tumor-bearing  animals).  The  biological 
data  are  used  to  define  the  relationship; 
that  IS.  a  curve  is  "fit"  to  the  data. 

(2)  Mathematical  fit:  A  term  used  to 
describe  how  close  a  predicted  dose- 
response  curve  is  to  the  actual  observed 
points.  Fit  IS  often  measured  by  a  Chi- 
squared  goodness-of-fit  statistic  and  its 
corresponding  p  value.  Using  the  Chi- 
squared  test,  the  closer  the  p  value  is  to 
one.  the  better  the  fit. 

(3)  Types  of  Models:  Several  different 
mathematical  models  have  been 
developed  for  high  dose  to  low  dose 
extrapolation.  Most  of  the  models  are 
based  on  theories  of  cancer 
development,  such  as  the  one-hit,  the 
linear,  the  multistage,  and  the  gamma 
multihit  model. 

a.  Linear  model:  This  model  assumes 
that  the  expected  number  of  chemical- 
cell  interactions  is  directly  proportional 
to  dose.  This  is  a  very  common  biologic 
presumption.  However,  this  model  does 
not  account  for  repair,  detoxification 
reactions  and  metabolic  activation  as 
well  as  the  multi-stage  model. 

b.  Multistage  model;  This  model 
assumes  that  the  toxic  response  is  the 
result  of  an  ordered  series  of  biological 
events  and  that  the  occurrence  of  each 
event  is  lineariy  related  to  the  dose. 
(Note;  At  doses  relevant  to  occupational 
exposure,  the  linear  or  one-hit  model  is 
a  reasonable  approximation  of  the 
multistage  model.) 

c  Probit  model:  Use  of  this  model 
results  in  a  typical  sigmoid-shaped 
curve:  strongest  in  the  5%  to  95% 
response  area.  Zero  responses  are 
approached  very  rapidly  as  the  dose 
decreases. 

d.  Logit  model;  Use  of  this  model  also 
results  in  a  sigmoid-shaped  curve 
symmetric  about  the  50%  response  point. 
It  approaches  zero  response  more 
slowly  than  the  probit  model. 

3.  Weibull  model;  This  quadratic 
model  is  a  generalization  of  the  one-hit 
model  which  allows  for  non-linear 
responses  in  the  low  dose  region.  The 
response  may  be  concave  or  convex 
depending  on  estimates  from  the 
observed  data  sets. 

f.  Gamma  Multihit  model:  This  also 
assumes  that  an  expected  number  of 
chemical-cell  interactions  is  related  to 
dose,  but  it  further  assumes  that  a 
number  of  responses  is  needed  to 
produce  the  cellular  response.  Thus,  the 
model  may  fit  data  observed  at  higher 
doses  better  than  the  one-hit  model. 

(4)  Extrapolation/interpolation:  Once 
a  mathematical  model  is  fit  to  a  set  of 
data  points,  one  may  wish  to  predict  the 
risk  at  other  points  along  the  curve. 
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Pl.xtrapolation  is  the  prediction  of  risk 
outside  the  range  of  the  observed  data; 
interpolation  is  the  prediction  of  risk 
within  the  range  of  the  observed  data. 
The  term  interspecies  extrapolation 
refers  to  the  prediction  of  risk  in  one 
species  (e.g.  humans]  based  on 
observations  in  other  species  (e.g. 
rodents). 

C.  Sumniury  ufRisk  Assessments 

1.  Risk  Assessments  Based  on 
Experimental  Bioassays 

Experimental  bioassays  have  served 
as  a  basis  for  the  majority  of 
quantitative  cancer  risk  assessments. 
While  risk  estimates  based  on  single 
compound  exposures  to  experimental 
animals  can  readily  determine  dose  and 
response,  they  pose  some  difficulty  in 
extrapolation  to  humans  for  a  number  of 
reasons  including  factors  associated 
with  interspecies  variability  in 
metabolism,  and  human  insult  by  a  host 
of  other  chemicals  in  the  environment 
which  may  interact  to  potentiate  the 
carcinoaenic  response. 

The  Carcinogen  Assessment  Group 
(CAG)  of  the  EPA  conducted  a 
quantitative  cancer  risk  assessment  for 
benzene  based  on  the  results  of 
experimental  bioassays  (CAG  1983,  Ex. 
No.  159-15).  The  preliminary  results  of 
its  analyses  were  based  upon  the  report 
of  benzene  exposure  by  oral  gavage  to 
Spraque-Dawley  rats  by  Maltoni  in  1982 
(Ex.  No.  128-75)  and  the  report  of 
benzene  induced  hematopoietic 
neoplasms  in  male  C57BL  mice 
following  inhalation  exposure  by  Snyder 
ft  a!,  in  1960  (E.x.  No.  128-77).  See  the 
lengthier  discussion  in  the  proposal  at  50 
FR  50535. 

With  the  multistage  or  one-hit  models 
•Ahich  are  linear  at  low  responses  rates, 
C.\G  calculated  the  maximum  likelihood 
estimate  resulting  from  lifetime 
exposure  to  1  |ig/cubic  meter  of  benzene 
to  be  6.52  x  10" "  which  is  equivalent  to 

0  0212  for  lifetime  exposure  to  one  ppm. 

1  '-.ing  the  probit  model,  the  .MLE  gave 
virtually  the  same  result  as  the 
multistage  and  one-hit  models.  The 
Weibull  model  gave  a  higher  MLE.  The 
MLE  of  risk  from  the  multistage  was 
approximately  0.030  or  30  excess 
leukemia  deaths  per  1.000  workers 
exposed  for  an  occupational  lifetime  to 
10  ppm  benzene.  The  risk  at  i  ppm 
would  be  one-tenth  or  3  per  l.OtW. 

Dr.  Kim  Hooper  presented  risk 
assessments  based  on  results  of  the  NTP 
Cancer  Bioassay  (Ex.  No.  236).  He  used 
the  linearized  multistage  model.  He 
adjusted  the  dose  administered  to  the 
experimental  animals  to  an  equivalent 
dose  to  humans  using  a  scalmg  factor 
that  corrects  for  differences  in  surface 


area  between  rodents  and  humans. 
[Some  researchers  like  Crump  and  Allen 
use  a  dose  correction  factor  based  on  a 
fxg  of  toxic  substance  per  unit  of  body 
weight  basis,  while  others  such  as  the 
Carcinogen  Assessment  Group  of  EPA 
use  a  correction  factor  based  on  /xg  per 
surface  area.  There  has  been 
justification  for  use  of  either  method  in 
the  literature  and  OSHA  does  not  have 
a  preference  for  one  scaling  factor  over 
the  other.] 

The  ML£s  associated  with  lifetime 
occupational  exposure  to  10  ppm 
benzene  ranged  from  26  excess  cancer 
deaths  per  1,000  workers  based  on 
Zymbal  gland  carcinomas  in  male  mice 
to  170  excess  cancer  deaths  per  1.000 
workers  based  on  preputial  gland 
cancers  in  male  mice.  Cancer  risks 
associated  with  lifetime  occupational 
exposure  to  1  ppm  ranged  from  1.3  to  13 
excess  cancer  deaths  per  1,000  workers 
depending  upon  the  tumor  selected  for 
risk  assessment  from  the  bioassay. 
Some  of  these  results  along  with  those 
calculated  by  CAG  and  Crump  and 
Allen  are  shown  in  Table  A. 

Table  A— Maximum  Likelihood  Es- 
timates OF  Occupational  Life- 
time Excess  Cancer  Risk  per 
1000  Workers  Based  on  Experi- 
mental Study  Results  by  Expo- 
sure Levels  and  Author 


Author 


! 

CAG    (1983):    Zymbal    Gland 

Carcinoma  in  female  rat 

Crump    &    Allen    (1984):    AH 

SqCC  in  male  mice 

All  SqCC  in  male  rats 

Hooper  (1986):  Preputial  Gland 

in  male  mica 

Mammary  Carpinoma  in  female 

mice. 


arcH 


Exposure 
Level 


10 

ppm 


30 

20 
8 

170 

57 


1 

ppm 


2 
1 

13 

54 


SqCC  =  squamous  cell  carcinoma. 

OSHA  requested  Dr.  Kenny  Crump,  an 
expert  in  the  field  of  quantitative  cancer 
risk  assessment,  to  perform  a 
quantitative  risk  assessment  based  on 
the  NTP  data.  Crump  and  Alien  (Ex.  No. 
152}  estimated  excess  risk  of  dying  from 
leukemia  and  other  cancers  based  on 
experimental  data.  Estimates  of  excess 
risk  from  40  years  of  occupational 
exposure  to  10  ppm  benzene  derived 
from  application  of  the  linearized 
multistage  model  to  animal  data  on 
leukemia  ranged  from  0.4  to  1.5  per  1000. 
(It  should  be  noted,  however,  that  a 
good  animal  model  for  benzene  and 


leukemia  has  not  yet  been  developed.) 
When  data  from  the  NTP  bioassay  on  all 
squamous  cell  carcinomas  were  used, 
the  corresponding  estimates  of  MLE 
ranged  from  8.0  per  1000  in  male  rats  to 
20.0  per  1000  in  male  mice  as  shown  in 
Table  A.  The  estimates  by  Crump  and 
Allen  are  somewhat  lower  than  those 
based  on  epidemiologic  data. 

In  discussing  the  results  of  their 
analyses.  Crump  and  Allen  stated  that 
the  estimates  made  from  human  data 
should  take  precedence  over  those  from 
animal  data  in  the  case  of  benzene. 
because  the  former  estimates  are 
derived  from  reasonably  good  studies 
involving  both  the  species  (man)  and  the 
route  of  exposure  (air)  of  interest.  The 
National  Research  Council  of  the  NAS 
Committee  on  the  Institutional  Means 
for  Assessment  of  Risks  to  Public  Health 
has  stated  recently  that  "well-conducted 
epidemiologic  studies  that  show  a 
positive  association  between  an  agent 
and  a  disease  are  accepted  as  the  most 
convincing  evidence  about  human  risk" 
(NAS.  1983.  Ex.  No.  159-57). 

Both  C.MA  (Ex.  No.  201-33)  and  API 
(Ex.  No.  260)  concluded  that  the 
experimental  bioassays  have 
demonstrated  the  ability  of  benzene  to 
cause  cancer  in  both  mice  and  rats.  Both 
groups  also  stated  that  it  is  not 
appropriate  to  use  the  animal  data  for 
purposes  of  quantitatively  estimating 
the  risk  of  cancer  (leukemia)  to  workers 
exposed  to  benzene  given  the 
availability  of  reasonably  good 
epidemiologic  data  for  risk  assessment 
purposes  (Ex.  .No,  247-F,  p.  16).  In  post 
hearing  comments.  API  stated  that 
whatever  degree  of  reliance  is  placed  on 
the  animal  bioassay  results  is 
essentially  im.rnaterial  "since  the  results 
of  quantitative  analyses  of  these  studies 
reveal  that  they  do  not  produce 
carcinogenic  potency  estimates 
substantially  different  from  those 
derived  from  human  data"  (Ex.  No.  260, 
p.  21a). 

OSHA  agrees  with  Crump  and  Allen, 
API  and  CM.A.  that  the  quantitative  risk 
assessment  for  benzene  and  leukemia 
should  be  based  on  epidemiologic  data, 
given  the  good  quality  of  the  data. 
Virtually,  all  parties  who  commented  on 
the  experimental  cancer  data  were  of 
the  opinion  that  the  studies  were  of  good 
quality,  or  that  they  confirmed  the 
carcinogenicity  of  benzene  as 
demonstrated  in  the  epidemiologic 
studies.  As  stated  by  Dr.  Huff,  who  was 
the  project  officer  of  the  National 
Toxicology  Program's  animal  cancer 
study  on  benzene,  if  there  was  no 
epidemiological  evidence  on  benzene 
related  to  carcinogenesis,  the  results  of 
the  animal  studies  would  firmly 
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establish  benzene  as  a  potential  human 
carcinogen  since  the  results  from  the 
anima!  groups  tested  were  so 
overwhelmingly  positive.  The  fact  that 
no  leukemids  were  seen  should  not  be 
grounds  for  dimmishing  the  importance 
of  the  animal  toxicity  test  results.  Both 
Dr.  Hooper  and  Dr.  Huff  were  of  the 
opinion  that  it  is  not  unusual  for 
carcinogenic  agents  to  produce  different 
tumor  types  in  animals  and  humans  (Tr. 
3/18/86,  pp.  189-190;  Tr..  4/3/86,  p.  40, 
63).  In  past  rulemakmg,  OSHA  has 
relied  upon  similar  experimental  cancer 
data  to  estimate  cancer  risks  to  humans. 
If  such  good  quality  epidemiologic  data 
were  not  available  to  the  Agency, 
OSHA  would  then  rely  upon  the 
experimental  cancer  data  to  estimate 
cancer  risk  of  benzene  to  humans. 

2.  Risk  Assessments  Based  on 
Epidemiologic  Data 

In  order  for  an  epidemiologic  study  to 
contribute  useful  information  to  the 
development  of  a  quantitative  risk 
assessment,  it  must  meet  two  minimum 
requirements.  First,  the  study  must 
provide  an  estimate  of  the  excess  risk  in 
a  population  which  was  exposed  to  the 
substance  in  question,  based  on  the 
experience  of  an  appropriate  control 
population.  Second,  industrial  hvgiene 
and  employment  data  must  be  available 
to  permit  a  reasonable  characterization 
of  previous  exposure  conditions  for  the 
cohorts  of  workers  being  studied, 
^  From  epidemiologic  studies,  relative 
risk  values  and  corresponding  exposure 
estimates  are  used  with  a  mathematical 
model  to  predict  cancer  risk.  In  studies 
of  occupationally  exposed  persons,  the 
relative  risk  (RR)  of  a  given  cause  of 
death  can  be  approximated  by  a 
standardized  mortality  ratio  I'S.MR)  in  a 
cohort  study.  In  a  case-control  study,  the 
relative  odds  ratio  (OR)  of  developing 
the  disease  for  those  exposed  versus 
those  not  exposed  can  be  estimated.  For 
practical  purposes,  the  OR  and  RR  will 
be  considered  equivalent  measures  of 
risk.  An  S.MR  divided  by  100  will  be 
considered  equal  to  the  RR  or  OR.  For 
example,  a  SMR  of  250  will  be  similar  to 
an  RR  or  OR  of  2.5  (250/100).  If  the 
number  of  workers  who  die  from  a 
particular  cause  of  death  in  a  population 
is  small,  the  confidence  interval 
surrounding  the  SMR  or  OR  may  be 
quite  large.  In  other  words,  the  actual 
risk  may  be  much  higher  or  much  lower 
than  the  estimated  risk.  However,  the 
maximum  likelihood  estimates  would 
still  be  the  best  estimate. 


Exposure  levels  for  the  time  periods  of 
interest  must  also  be  determined.  These 
are  not  always  available  and  estimates 
of  exposure  quite  often  have  to  be  made 
on  the  basis  of  the  best  available  data. 
Since  epidemiologic  mortality  studies  of 
occupationally  exposed  workers  are 
usually  historically  prospective  in 
nature,  exposure  information  for  specific 
individuals  comprising  the  study  groups, 
or  exposure  data  for  the  agency  as  a 
whole,  usually  have  to  be  estimated. 
From  a  combination  of  data  based  on 
personal  samples  and  area  samples 
related  to  some  members  of  the  cohorts 
being  studied  during  specific  time 
periods,  and  knowledge  of  process 
changes  or  industrial  hygiene  practices 
that  may  have  taken  place  over  time, 
exposure  to  individual  workers  or  to 
groups  of  individuals  can  be  estimated. 
These  estimates  are  also  used  to 
characterize  exposure  for  those 
individuals  involved  in  the  same  types 
of  jobs  over  the  same  periods  of  time, 
but  for  whom  actual  exposure  data  are 
not  available.  This  process  of  exposure 
estimation  usually  involves 
interpolation  to  time  periods  between 
exposure  measurements  and 
extrapolation  to  earlier  or  later  time 
periods  for  which  exposure  data  are  not 
available.  Such  a  process  may  result  in 
either  overestimation  or 
underestimation  of  dose.  However, 
reasonable  or  approximate  estimates 
are  sufficient  for  risk  assessment 
purposes:  precise  estimates  are  not 
necessary  and  never  will  be  available. 

Risk  assessments  based  on 
epidemiologic  studies  must  apply 
observations  made  under  one  set  of 
conditions  to  other  and  sometimes 
different  sets  of  conditions.  As  a  result 
certain  assumptions  have  to  be  made  for 
several  unknown  variables.  The  use  of 
these  assumptions  may  result  in  a 
degree  of  uncertainty.  The  uncertainty  of 
several  of  these  assumptions  has  been 
discussed  by  White  et  al.  (1982).  This  is 
an  inherent  situation  with  risk 
assessments  based  upon  epidemiologic 
studies.  Some  of  these  limitations  can  be 
minimized  in  the  case  of  benzene  by 
deriving  data  for  risk  assessment  from 
cohorts  of  workers  who  have 
experienced  exposure  in  different  types 
of  occupations  or  by  including  data  from 
different  studies. 

Confidence  in  the  dose  estimates  from 
epidemiologic  studies  can  be 
strengthened  when  separate  estimates 
of  exposure  data  by  different 


investigators  result  in  similar  findings. 
Confidence  in  dose  response 
determinations  are  strengthened  if  the 
results  can  be  reproduced.  If  the 
analyses  of  different  investigators  result 
in  similar  dose  response  relationships, 
in  this  case  dose  of  benzene  in  relation 
to  the  risk  of  developing  leukemia,  or 
cancer,  such  reproducibility  lends 
confidence  to  the  predicted  dose 
response  relationship. 

The  strength  of  epidemiologic  study 
lies  in  its  ability  to  evaluate  and 
determine  dose  response  in  humans. 
Hence,  any  concerns  with  scientific 
issues  related  to  inter-species 
extrapolation  are  eliminated. 

lARC  (1982)  (Ex.  No.  159-38) 
conducted  a  quantitative  risk 
assessment  of  workers  exposed  to 
benzene  based  on  four  studies.  The  fust 
study  chosen  was  that  of  Rinsky  et  al. 
(1981)  (Ex.  No.  128-32)  who  completed 
the  follow-up  begun  by  Infante  et  al. 
(1977)  (Ex.  No.  128-17).  lARC  also 
selected  the  study  of  benzene  exposed 
workers  by  Ott  et  al.  (1978,  Ex.  No.  128- 
33),  (Vigliani  (1976,  Ex.  No.  128-5)  and 
Aksoy  (1971,  Ex.  No.  144-160)  to 
determine  an  estimate  of  leukemia  risk. 

A  detailed  discussion  of  the  lARC 
study  was  presented  in  the  benzene 
proposal  at  50  FR  50531.  A  summary  of 
the  lARC  benzene  risk  assessment  data 
along  with  a  range  of  OSHA  estimated 
excess  risks  based  on  lARC 
methodology  for  exposure  levels  of  10 
ppm  and  1  ppm  using  linear 
extrapolation  is  shown  in  Table  B. 
Dropping  the  two  extreme  values  on 
both  the  upper  and  lower  ends  of  the 
estimates,  the  excess  risk  per  1000 
workers  from  lifetime  occupational 
benzene  exposure  to  10  ppm  ranges  from 
17-140,  while  the  risk  from  exposure  to  1 
ppm  ranges  from  1,7-14.  Of  the  four 
studies  used  for  risk  estimation, 
estimates  of  relative  risk  and  exposure 
level  were  considered  more  exact  for  the 
studies  by  Ott  et  al.  (1978)  (Ex.  No.  128- 
33)  and  Infante-Rinsky  (1977, 1981)  Ex. 
Nos.  128-7,  32).  However,  the  upper 
range  of  the  excess  leukemia  risk  based 
on  Ott  et  al.  using  lARC  methodology  as 
published  in  the  proposal  seems  too 
high.  When  one  considers  that  the  Ott  et 
al.  total  cohort  was  exposed  for  an 
average  of  9,9  years  to  an  average  of 
about  5,5  ppm,  the  excess  leukemia  risk 
associated  with  lifetime  occupational 
exposure  to  10  ppm  and  1  ppm  would  be 
122  (3.75  - 1  X  45/9,2  x  5/1000  x  10/5.5) 
and  12  per  1000,  respectively. 
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Table  B. -Analysis  of  Relative  Risk  and  Excess  Leukemia  Risk  per  1,000  Workers  Exposed  to  Benzene  for 
AN  Occupational  Lifetime  by  Study,  Based  on  IARC  Methodology  (1982) 


on  etal  (1978). 

Infante  et  al.  (1977). 
RinsKy  et  al  (1981).. 

Vighani  (1976) 

Ak50y  (1977) 


5.6 

21 

20 

25 


1-30  ppm  for  8-9  yrs. 

5.5  ppm  for  9  2  yrs . 

10-100  ppm  8.5  yrs  average  exposure  for  cases  '.... 

5  yrs  average  exposure 

200-500  ppm  9  yrs  average  exposure  for  cases 

150-210  ppm  *  9.7  yrs  average  exposure  for  cases. 


Occupa- 
tional 
lifetime 
excess 
risk  per 
1,000 


Excess  risk  per  1,000 
exposed  to— 


10  ppm 


1  ppm 


'72 

24-720 

2.4-72 

»67 

2  122 

M2 

170 

17-170 

1.7-17 

140 

14-140 

1.4-14 

475 

9.5-23.8 

1.0-2.4 

534 

254-35.6 

2.5-3.6 

'  Based  on  exposure  of  8.5  yrs. 

2  Based  on  actual  average  length  of  employment  (9.2  yrs)  and  average  cohort  exposure  (5.5  ppm). 

» IARC  extraooiated  aveiage  exposure  of  cases  (8.5  yrs.)  to  average  exposure  for  cohort. 

»  Based  on  testimony  of  Aksoy  at  1977  OSHA  Hearing. 

Note  IARC  did  not  perform  all  calculations  m  last  three  columns.  These  were  performed  by  OSHA  using  IARC  methodology  for  the  mfante- 
Rmsky  study  and  IARC  opmion  that  -risk  calculations  .  .  .  reflect  the  degree  of  uncertainty  in  the  estimates  of  dose  rate  ...  by  citing  upper  and 
lower  bounds  of  such  estimates  (IARC,  1982). 


Little  substantive  comment  was 
received  in  relation  to  the  IARC  risk 
assessment.  CM  A  (Ex.  No.  201-33,  pp. 
59-65)  felt  the  brief  IARC  risk 
assessment  was  less  reliable  than  the 
"lengthy  careful  and  detailed  analysis 
presented  by  Crump  and  Allen."  It  also 
contended  that  lARC's  basing  its 
estimates  on  group  exposure  data  rather 
t'lan  on  estimates  of  e.xposure  to 
individual  workers  was  a  limitation. 

The  MVMA  (Ex.  No.  248)  discussed 
the  IARC  risk  assessment  stating  that 
the  quantitative  estimates  for  benzene 
are  relatively  crude  and  reflect  the 
present  early  stage  of  development  of 
the  field  or  risk  estimation  and  that  the 
aim  was  to  demonstrate  how  risk 
assessment  could  be  written  and  to 
promote  working  sessions  on  risk 
assessment.  MVMA  then  used  the  IARC 
portion  of  the  risk  assessment  based  on 
the  NIOSH  study  to  conclude  that  an 
extrapolation  of  the  estimated  risk  170/ 
1000  excess  leukemia  deaths  for  lifetime 
occupational  exposure  to  levels  between 
10-100  ppm  results  in  a  greater  than  5- 
fold  overestimate  of  risk  as  compared  to 
a  rate  (31/1000  workers)  it  calculated 
from  a  summary  of  case-reports  of 
leukemia  deaths  from  the  published 
literature  by  Goldstein  in  1977  (Ex.  No. 
128-59). 

OSHA  is  of  the  opinion  that  the  above 
comparison  is  invalid  for  the  following 
reasons.  The  170  excess  leukemia 
deaths  per  1000  workers  calculated  by 
IARC  based  on  the  NIOSH  study 
referred  to  an  occupational  lifetime  (45 
years)  length  of  exposure,  while  the  rate 
of  31  per  1000  by  MVM.\  was  not  based 
on  a  working  lifetime  of  exposure. 
Hence,  any  difference  in  the  excess  risk 
between  the  two  groups  could  be  due  to 
a  difference  in  length  of  exposure. 


Second,  the  authors  of  the  MVMA  report 
acknowledged  that  "many  individual 
case  reports  were  not  published  once 
benzene  toxicity  was  recognized  as 
being  fairly  common  in  the  1920's  and 
1930's.  Thus,  accuracy  of  total  reporting 
presents  a  problem."  The  "accuracy" 
referred  to  by  the  authors  would 
represent  an  underascertainment  of 
cases  and  result  in  a  lower  leukemia 
mortality  rate  based  on  the  literature 
review  calculation.  Thus,  the  leukemia 
rate  calculated  from  the  literature 
review  suffers  from  exclusion  of 
leukemia  deaths  in  the  numerator  and 
too  short  a  follow  up  to  determine 
leukemia  mortality  among  individuals 
comprising  the  groups  over  an 
occupational  lifetime. 

MVMA  also  questioned  the  IARC 
procedure  for  risk  assessment,  which 
assumed  that  the  risk  of  developing 
leukemia  in  relation  to  benzene 
exposure  was  linear  down  to  1-10  ppm. 
This  opinion  was  based  on  part  on  the 
comparison  referred  to  above  and  in 
part  on  MVMA's  opinion  that  there  are 
likely  to  be  levels  of  benzene  exposure 
below  which  benzene  cannot  be 
metabolized  to  a  toxic  or  carcinogenic 
metabolite  [Ex.  No.  248). 

However,  MVMA  provided  no 
substantial  evidence  to  demonstrate  the 
existence  of  a  threshold,  or  on  what  the 
shape  of  the  dose-response  curve  would 
be  at  these  levels,  nor  on  what  the 
implied  threshold  level  for  benzene 
toxicity  might  be.  Moreover,  evidence  in 
the  record  demonstrates  many  biologic 
effects  below  10  ppm  including  a 
significant  excess  in  chromosomal 
damage  to  bone  marrow  cells  as  a  result 
of  1  ppm  benzene  exposure  for  only  six 
hours  and  the  Ott  study  showing  excess 


risk  of  leukemia  in  humans  at  average 
exposures  of  5  ppm, 

OSHA  is  of  the  opinion  that  the 
excess  leukemia  risks  calculated  by 
IARC  based  on  the  NIOSH  study  and 
the  Ott  et  al.  study  are  preferred  to 
those  based  on  the  Vigliani  (1976)  report 
or  the  Aksoy  (1977)  report. 

The  latter  two  reports  are  limited  for 
quantitiative  risk  assessment  because  of 
the  inabihty  to  reasonably  define  the 
numerator  (actual  number  of  leukemia 
deaths  that  may  have  occurred  in  the 
population),  the  denominator  (the  actual 
number  of  people  exposed  to  benzene  in 
the  populations  studied)  and  the  average 
exposure  levels  to  which  the  workers  in 
the  occupations  studied  actually 
experienced.  White  et  al.  (1982),  Crum.p 
and  Allen  (1984)  and  API  (Ex.  No,  260) 
all  expressed  an  opinion  that  the  Aksoy 
and  Vigliani  reports  were  less  suitable 
for  quantitative  risk  assessment.  OSHA 
agrees.  It  is  noteworthy,  however,  that 
the  excess  risks  in  relation  to  benzene 
dose  calculated  from  each  of  the  four 
studies  are  similar.  The  mid-point  of  the 
range  of  estimates  is  about  8  excess 
leukemia  deaths  per  1000  workers 
exposed  to  1  ppm  for  an  occupational 
lifetime. 

It  is  OSHAs  opinion  that  IARC  made 
reasonable  assumptions  and 
methodology  for  the  data  available  at 
the  time  its  analysis  was  conducted. 
More  confidence,  however,  should  be 
placed  in  the  estimates  derived  from  the 
NIOSH  (Infante,  1977;  Rinsky,  1981)  and 
DOW  studies  (Ott,  1978]  because  of  the 
methodology  used  to  determine 
estimates  of  relative  risk  and  dose  in 
those  studies.  It  is  noted  that  the 
estimates  of  leukemia  risk  derived  from 
all  of  the  studies  are  of  similar 
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magnitude.  The  findings  of  four  separate 
studies  providing  similar  estimates  of 
risk  provide  confidence  in  the  estimates. 
Even  though  risk  assessments  conducted 
subsequent  to  the  lARC  evaluation  are 
more  detailed  and  are  used  for  OSJlA's 
best  estimate,  the  results  of  those  best 
estimates  are  similar  to  the  ones  derived 
by  lARC. 

OSHA  also  requested  comments  on 
the  risk  assessment  performed  by  the 
Carcinogen  Assessment  Group  (CAG)  of 
the  Environmental  Protection  Agency. 
CAG  estimated  leukemia  risk  associated 
with  ambient  benzene  exposure  using  a 
linear  non-threshold  model  (Albert  et  al. 
1979,  Ex.  No.  128-61.  This  assessment 
was  based  on  the  occupational  studies 
by  Infante  et  al.  (1977)  (Ex.  \'o.  12&-17), 
several  studies  by  Aksoy  reported 
between  1974-77  and  the  study  by  Ott  et 
al.  (1978)  (Ex.  X'os.  12&-7,  33.  43:  144-5. 
160).  These  estimates  were  presented  in 
detail  in  the  proposal  at  50  FR  50,534. 
Converting  the  CAG  risk  estimate  into 
an  estimate  for  lifetime  occupational 
exposure  (45  years,  240  work  davs  per 
year,  8  hours  per  day)  would  result  in 
33,8  excess  leukemia  deaths  per  1000 
workers  exposed  to  10  ppm  benzene,  or 
3.38  per  1000  exposed  to  1  ppm  for  an 
occupational  lifetime. 

A  number  of  scientists  believe  the 
CAG  assumptions  on  dose  and  relative 
risk  are  reasonable  and  well  supported. 
The  CAG  risk  assessment  establishes  an 
estimate  of  leukemia  risk  among 
benzene  exposed  individuals  that  is 
similar  to  the  estimates  made  by  lARC 
(1982)  (Ex,  No.  159-38)  and  Whi'te  et  al 
(1982)  (Ex.  No.  127). 

After  reviewing  comments  on  this  risk 
assessment.  OSH.-^  is  of  the  opinion  that 
CAG  conducted  a  reasonably  good  risk 
assessment  for  the  data  available  at  the 
time  (1979).  However,  more  data  have 
become  available  for  the  NIOSH 
(Infante.  1977/Rinsky,  1986)  and  Dow 
(Ott,  1978/Bond.  1986]  studies  pe.-taining 
to  estimates  of  individual  cohort 
members'  benzene  exposure.  In 
addition,  the  Wong  study  was  not 
available  to  EPA  in  1979  as  it  was  not 
completed  until  1984.  Thus.  OSH.A 
prefers  risk  estimates  based  on  the 
latter  studies  and  particularly  those 
calculated  by  Crump  and  .^llen  who 
used  data  from  all  three  epidemiologic 
studies  combined.  Nevertheless,  OSH.^ 
notes  that  the  risk  calculated  by  CAG  of 
EPA  based  on  epidemiologic  data  are 
not  substantially  different  from  these 
calculated  by  Crump  and  .A.llen. 

The  EPA-CAG  risk  assessment  can 
best  be  summed  up  by  Dr.  Goldstein, 
testifying  for  .API,  who  stated: 

I  think  it's  a  pretty  good  risk  assessment 
and  1  think  the  fact  that  there  are  so  many 


different  risk  assessments  out  there  which  all  1937-1011  m  hpiup  hp«n  i  ^  n,,,,, 

seem  to  come  up  with  roughly  the  same  t                  ^?'^t         ^    1^  PP'" 

number  is  very  reassuring'for  those  o7u8  who  ''"""'•""•  ^'?,"^^  'l^"'  ^^ove  the 

were  involved  in  frying  to  develop  risk  maximum  allowable  concentration  or 

assessment  tools  which  would  be  of  value  P^^^  exposure  level  recommended  in 

(Tr,  3/2fi/86.  p,  140),  1941. 

Dr.  Goldstein  supported  this  opinion  - ,l°liHPu\ ^'  "^-  f  "^^^  ^}V^  l^''-  ^''■ 

in  a  post -hearing  correspondence  with  ^'^^^^h  W  hite  et  al.  based  their  risk 

API  in  which  he  attached  a  paper  he  assessment  on  the  3  observed  cases  of 

published  in  1985.  Based  upon  three  eukemia  as  compared  to  0.8  expected 

epidemiologic  studies,  the  results  were  L       '*  ^[^'  P  '^^^  *^^"  °'^^'-  ^^sed  on 

characterized  as  showing  "reasonably  ^  *^  '"  *"f  °''  ^'  °^-  s'^'^V-  '^e  average 

good  agreement"  in  estimating  excess  benzene  dose  for  the  entire  cohort  was 

leukemia  risk  associated  with  1  ppm  estimated  to  have  ranged  from  500  to 

benzene  exposure.  There  was  a  3-fold  ^^?°  ppm-months.  or  42-125  ppm-years, 

difference  in  results.  The  average  cancer  \^""^  ^'  °^-  ^^^^^j  (Ex.  No,  127)  noted 

risk  projected  from  1  ppm  exposure  to  '[J^'  '^^  cumulative  dose  of  benzene  for 

experimental  animals  was  virtually  the  !      i\^ree  leukemia  cases  ranged 

same  as  the  average  cancer  risk    "  between  1,6  ppm-year  and  45  ppm-years. 

calculated  from  the  three  epidemiologic  '^°  describe  the  relationship  between 

studies  used  in  the  EPA  risk  assessment.  benzene  dose  and  the  probability  of 

Thus,  Dr.  Goldstein  also  concluded  that  developing  leukemia.  White  et  al. 

there  was  excellent  agreement  between  selected  a  linear  model  as  they  felt  the 

the  assessments  based  upon  epidemiologic  evidence  available  for 

epidemiologic  data  and  experimental  benzene  exposure  and  leukemia  did  not 

animal  data  (Ex.  No.  247E-C).  include  the  detail  needed  to  test  the 

White  et  al.  (1982,  Ex.  .\o.  128-37)  appropriateness  of  more  complex 

reported  a  quantitative  estimate  cf  models, 

leukemia  mortality  associated  with  ^o  determine  the  excess  probability  of 

occupational  benzene  exposure.  They  developing  leukemia  for  a  given  doseof 

selected  the  NIOSH  (Infante  et  al.  1977;  benzene  over  a  defined  period  of  time, 

Rinsky  et  al.  1981 )  and  DOW  (Ott  et  al.  White  et  al.  (1982)  determined  the 

1978)  (Ex.  Nos.  128-7.  32,  33)  studies  for  lifetime  adult  white  male  (ages  20-84 

their  risk  assessment  as  they  felt  these  years)  probability  of  death  from 

studies  more  adequately  met  their  leukemia  (0,0070  for  all  cell  types  and 

requirements  of  providing  both  an  0.0050  for  myelogenous  leukemia)  and 

estimate  of  relative  risk  and  a  the  rate  at  which  the  excess  probability 

reasonable  characterization  of  previous  of  leukemia  increased  with  each 

exposure  conditions,  increment  in  dose.  Separate  risk 

For  the  .MOSH  study.  White  et  al.  estimates  were  then  calculated  for  both 

(1982)  (Ex.  No.  128-37)  based  the  risk  studies  using  the  above  mentioned 

assessment  on  the  experience  of  values. 

workers  who  had  5  or  more  years  of  As  shown  in  Table  C.  based  on  the 

employment,  because  the  elevated  risk  NIOSH  study,  the  excess  leukemia  risk 

was  statistically  significant  only  for  this  was  estimated  to  be  44  to  152  per  1,000 

group.  The  standardized  mortality  ratio  workers  exposed  for  an  occupational 

(S.MR)  was  2100  (5  observed  leukemia  lifetime  (45  years)  to  an  average  of  10 

deaths  versus  0,23  expected).  Workers  Ppm  benzene.  The  excess  risk  of  death 

who  had  been  employed  for  less  than  5  from  leukemia  associated  with  exposure 

years  were  not  included  in  the  to  1  ppm  for  45  years  ranged  from  5  to  16 

assessm.ent.  For  these  individuals  the  per  1000  workers. 
SMR  was  200  (2  leukemia  deaths 

observed  versus  1.02  expected).  The  TABLE     C  — E^timatf     op     Fvrccc 

range  of  duration  of  exposure  for  those  ,c    ...;,.       n 

workers  with  more  than  5  vears  of  LEUKEMIA      Deaths      PER      1.000 

employment  was  estimated  to  be  5  to  30  WORKERS    EXPOSED    TO    BENZENE 

years.  The  authors  calculated  that  BY    Number    OF    YEARS    EXPOSED 

workers  could  have  been  exposed  for  5  AND  Exposure  Level 

years  to  an  average  of  83  ppm  benzene        ^ 

or  415  ppm-years,  or  they  could  have  '                             '^~~ 

been  exposed  for  30  years  to  an  average 

of  50  ppm,  or  1500  ppm-years.  The  Years 

estimates  of  levels  of  exposure  were  exposed 

based  on  industrial  hygiene  information 

from  the  report  by  Rinsky  et  al  (1981)  

(Ex.  No.  128-32)  for  the  period  1941-  .5 

1975,  Since  some  workers  had  been  gg" 

exposed  to  benzene  as  eariy  as  1937.  15"...".."!! 

White  et  al.  assumed  exposures  from  5. .!!!!."!.!." 


Exposure  levels 


10  ppm 


NIOSH 
Study 


DOW 
study 


44-152  48-136 

30-104  32-93 

15-54    |l6-48 

5-18    1   5-16 


1  ppm 


NIOSH 
Study 


5-16 
3-11 
1,5-5 
0.5-2 


DOW 

study 


5-15 
3-10 
2-15 
0.5-2 
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Table  C— Estimate  of  Excess 
Leukemia  Deaths  per  1,000 
Workers  Exposed  to  Benzene 
BY  Number  of  Years  Exposed 
AND  Exposure  Level— Continued 


Exposure  levels 

Years 

10  ppm        1           1  ppm 

exposed 

NIOSH     DOW      NIOSH  ,    DOW 
Study      study       study    1    study 

1 

.    1-4         1-3 

1         — .^ . 

0.1-0.4 

0.1-0.3 

Source  White  et  al  1982  (Ex.  No.  128-37). 

Based  on  the  study  by  Ott  et  al.  (1978) 
(Ex.  No.  128-331.  the  excess  risk  of  death 
from  leukemia  was  estimated  to  be  48  to 
1  iO  per  1(XX)  workers  exposed  for  an 
occupational  lifetime  to  10  ppm.  while 
the  excess  risk  was  5  to  15  per  1000  for 
those  exposed  to  1  ppm  for  45  years.  In 
discussing  their  results.  White  et  al. 
(1982)  (Ex.  No.  127)  noted  that  the  range 
of  excess  risk  was  based  on  the 
uncertainty  in  the  benzene  exposure 
levels  from  the  NIOSH  and  DOW 
studies,  but  that  the  projected  risk  did 
not  reflect  uncertainty  associated  with 
the  relative  risks  for  death  from 
leukemia  observed  in  the  studies.  For 
instance,  they  stated, 

the  upper  95%  confidence  interval  for  the 
SMR  of  2100  from  the  Rinsky  et  al.  report  is 
5073.  The  use  nf  this  value  would  have 
resulted  in  much  higher  risk  estimates.  Thus, 
even  though  these  risk  estimates  are 
expressed  as  ranges,  the  upper  range  of  the 
risk  estimates  actually  would  have  been 
greater  if  the  uncertainty  of  the  SMRs  had 
been  included  in  the  analysis. 

OSHA  solicited  opinion  on  the  risk 
assessment  by  White  et  al.  1982  from  a 
number  of  recognized  experts  in  the 
field  of  occupational  health,  or  risk 
assessment,  representing  government, 
academia,  or  industry  (Ex.  No.  137). 
Opinions  of  the  assessment  varied.  Dr. 
Brian  MacMahon  (Ex.  No.  137-5)  and  Dr. 
Bruce  Karrh  (Ex.  No.  137-1)  felt  that  the 
underlying  studies  upon  which  the 
assessment  was  based  were  too  limited 
for  purposes  of  conducting  a 
quantitative  cancer  risk  assessment.  Dr. 
Philip  Cole,  stated  "it  is  only  an  opinion 
that  epidemiologic  evidence  regarding 
the  leukemogenicity  of  benzene  is 
'conclusive.'  "  [Ex.  No.  137-3)  Dr.  Cole's 
statement  was  based  on  his  view  that 
most  of  the  epidemiologic  studies  of 
benzene  and  leukemia  have 
methodological  limitations  and  that  the 
case  reports  of  leukemia  among  benzene 
workers  "are  of  limited  scientific  value." 
However,  several  consensus  groups 
including  lARC  and  the  National 
Toxicology  Program  have  concluded 


that  there  is  sufficient  evidence  that 
benzene  is  carcinogenic  to  humans.  No 
party  to  the  hearing  challenged  the 
conclusion  thet  benzene  is  a  known 
human  leukemogen. 

Dr.  Irving  Kessler  (Ex.  No.  137-2)  was 
of  the  opinion  that  the  underlying 
studies  represented  the  best  available 
information.  Dr.  Kessler  and  Dr.  David 
Gaylor  (Ex.  No.  137-9)  stated  that  the 
results  of  the  assessment  seemed 
plausible  and  were  well  documented. 
Dr.  Karrh  criticized  the  NIOSH  study  on 
the  basis  of  the  critique  of  Tabershaw 
and  Lamm  (1977)  (Ex.  No.  159-81)  and 
Van  Raalte  and  Grasso  (1982)  (Ex.  No. 
159-91).  Comments  on  these  critiques 
have  been  addressed  in  the  section  on 
epidemiologic  study  results. 

Dr.  Norman  Breslow,  Dr.  Cole,  Dr. 
Charles  Brown  and  Dr.  Gaylor  all 
thought  the  linear  model  used  by  White 
et  al.  (1982)  was  acceptable  and  that 
other  more  complex  models  were  not 
justified  (Ex.  Nos.  137-3,  4,  7.  9). 
However,  Dr.  William  Rowe  felt  other 
models  should  be  evaluated  in  addition 
to  the  linear  model  while  Dr.  Karrh  (Ex. 
No.  137-1)  fell  the  linear  model  was 
unverifiable.  The  issue  of  model 
selection  was  also  addressed  by  Dr. 
Charles  Brown  (Ex.  No.  137-7)  who 
stated: 

The  "correOt"  model  is  unknown,  and  will 
remain  so  until  we  know  the  mechanistic 
relationship  between  benzene  exposure  and 
leukemia;  ho*ever.  I  do  not  believe  that  the 
data  warrant  inore  sophistication  than  the 
simple  linear  inodel  (to  which  the  one-hit 
model  is  a  very  close  approximation  at  low- 
response  rates);  in  addition,  since  the  range 
over  which  the  dose  extrapolation  is 
performed  appears  to  be  relatively  small  (one 
order  of  magnitude?),  the  dose-response 
model  should  have  a  small  effect  on  the  risk 
assessment  results. 

Dr.  Cole  and  Dr.  Brown  (Ex.  Nos.  137- 
3,  7)  felt  that  the  exclusion  from  the  risk 
assessment  of  individuals  in  the  NIOSH 
study  who  had  less  than  5  years  of 
benzene  exposure  and  a  relative  risk  of 
2  for  death  from  leukemia  resulted  in  a 
bias  toward  an  overestimate  of  the 
quantitative  risk  based  on  the  NIOSH 
study.  In  the  benzene  proposal  OSHA 
was  of  the  opinion  that  the  latter  data 
should  have  been  included  in  the 
assessment,  but  that  inclusion  of  these 
data  would  not  change  the  dose 
response.  For  example,  individuals  with 
less  than  5  years  of  exposure  had  a 
median  duration  of  exposure  of  about 
0.5  years  (Rinsky.  1983,  Ex.  No.  159- 
65A).  If  one  assumed  that  these 
individuals  were  exposed  to  a  TWA  of 
100  ppm  benzene  (an  estimate  related  to 
their  time  of  employment),  their 
cumulative  dose  of  benzene  would  have 
been  50  ppm-years  associated  with  a 


relative  risk  of  2.  or  7  per  1000  excess 
leukemia  deaths.  This  estimate  would  fit 
comfortably  within  the  estimate  of  5  to 
16  excess  leukemia  deaths  per  thousand 
workers  exposed  for  an  occupational 
lifetime  to  1  ppm..  e.g.,  45  ppm-years  of 
exposure. 

Three  reviewers  raised  the  issue  of 
the  cumulative  dose  concept  of  exposure 
used  by  White  et  al.  (1982)  (Ex.  No.  127). 
Dr.  Bruce  Karrh  was  of  the  opinion  that 
short-term,  high  intensity  exposure  was 
the  mode  of  exposure  to  benzene  (Ex. 
No.  137-1).  Dr.  Brown  was  of  the  opinion 
that  the  cumulative  dose  model  may  not 
be  a  valid  measure  but  that  the 
epidemiologic  data  would  not  provide 
the  proper  measure  of  exposure.  He 
suggested  the  use  of  animal  studies  to 
resolve  the  issue  of  dose  rates  and 
duration  of  exposure.  (Ex.  No.  137-7).  In 
contrast,  Dr.  Norman  Breslow  stated 
that  dose  additivity  and  low  dose 
linearity  should  be  adopted  as 
biologically  reasonable  and 
scientifically  prudent  assumptions  in  the 
absence  of  specific  evidence  to  the 
contrary  (Ex.  No.  137^). 

In  response  to  questioning  at  the 
hearing.  Dr.  White  stated  that  the  2-fold 
risk  observed  for  those  who  were 
exposed  for  less  than  5  years  is  about 
what  you  would  expect  to  be  associated 
with  a  102  ppm  years  dose  of  benzene 
exposure  that  she  had  estimated  for  this 
group  of  individuals  (Tr..  3/18/86,  pp 
176-183).  In  response  to  a  hypothetical 
question  raised  by  Mr.  King  of  CM.A.  Dr. 
White  also  stated  that  had  the  average 
benzene  exposure  for  these  individuals 
been  5  times  higher,  the  2-fold  risk  of 
death  from  leukemia  for  those  exposed 
for  less  than  5  years  might  not  fit  as 
comfortably  within  the  estimate  based 
upon  the  group  of  workers  exposed  for  5 
or  more  years.  Rather  than  speculating 
on  what  the  dose  was  for  individuals 
from  the  NIOSH  cohort  who  were 
exposed  for  less  than  5  years.  White 
suggested  that  currently  available 
NIOSH  data  for  these  workers,  that  was 
not  available  to  her,  be  used  to  answer 
the  question  on  their  dose  in  relation  to 
leukemia  response. 

In  evaluating  the  White  et  al.  risk 
assessment,  API  (Ex.  No.  260,  p.  27)  and 
CMA  (Ex,  No.  201-33)  were  of  the 
opinion  that  risk  assessments  based 
upon  individual  exposure  data  are 
preferable  to  those  based  on  group 
exposure  data  as  done  by  White  et  al.  In 
response  to  questioning  from  Mr.  King, 
who  inquired  whether  risk  assessment 
performed  later  on,  on  the  basis  of  more 
comprehensive  data,  by  Crump  and 
Allen  would  perhaps  be  a  more  reliable 
reflection  of  what  the  actual  risk  was  in 
the  total  cohort.  Dr.  White  stated 
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"no  *   *  *.  Because  we  did  a  group 
estimate  of  exposure,  there  may  be  a 
wider  range  of  confidence  in  terms  of 
what  the  exposure  was  for  the  '   *   *. 
Crump  *   *   ■  may  have  a  narrow 
confidence  interval  around  his  estimates 
of  exposure*  *  *.  Our  estimates  may 
have  been  less  precise.  They  may  not 
have  been  necessarily  less  accurate 
"(Tr.,  3/20/86,  p.  172).  March  20  at  172). 
Dr.  White  is  speaking  in  technical  terms. 
She  IS  pointing  out  that  her  estimates  of 
exposure  could  be  as  accurate  as  those 
derived  by  Crump,  that  is  as  close  to 
reality,  but  that  they  are  not  as  precise 
meaning  that  the  confidence  intervals 
surrounding  her  estimates  of  exposure 
are  wider. 

In  response  to  the  same  questionmg. 
Dr.  Savitz  stated  that  individual 
exposure  data  would  be  better  than 
group  exposure  data,  if  mdeed  the 
individual  exposure  measures  were 
more  accurately  reflective  of  what  the 
individuals  had  received  "(Tr.,  3/24/86, 
p.  65).  On  this  same  issue.  Dr.  Crump 
responded  that  individual  profiles  give 
you  more  latitude  in  defining  dose 
groups  and  searching  for  a  dose 
response  pattern  although  frequently  it 
turns  out  that  you'll  get  about  the  same 
risk  estimate  in  an  overall  average  (Tr., 
3/24/86,  p.  131). 

Because  of  differences  of  opinion 
about  the  individual  exposure  data  in 


the  N'lOSH  cohort,  quantitative  risk 

assessment  based  on  the  individual 
exposure  data  in  this  study  may  or  may 
not  be  more  precise  than  those 
estimated  from  group  exposure  data. 
OSHA  is  of  the  opinion,  however,  that  it 
is  better  to  attempt  quantitative  risk 
assessment  using  as  much  data  as 
available  to  determine  dose  response. 
Hence,  the  Crump  and  Allen  risk 
assessment  using  individual  exposure 
data  for  the  entire  cohort  to  define  dose 
group  may  be  given  preference  over  the 
risk  assessment  performed  by  White  et 
al.  OSHA  notes,  however,  that  the 
results  obtained  by  Crump  and  Allen  are 
similar  to  those  derived  by  White  et  al. 

Under  OSH.A  contract.  Crump  and 
Allen  (1984)  (Ex.  No.  152)  estimated 
excess  leukemia  deaths  among  workers 
exposed  to  benzene  based  on  three 
epidemiologic  studies  that  they 
considered  most  suitable  for  developing 
quantitative  estimates  of  risks,  the 
Rinsky  et  al.  1981  (NIOSH)  study,  the 
Ott,  et  al.  1978  (Dow)  study  and'lhe 
Wong,  1984  study.  A  summary  of  their 
risk  assessment  "follows. 

Using  the  relative  risk  model  and 
cumulative  dose,  the  maximum 
likelihood  estamate  (MLE)  based  on 
data  solely  from  the  MOSH  study 
indicated  that  occupational  exposure  to 
10  ppm  benzene  for  40  years  would 
result  in  63  excess  leukemia  deaths  per 


1000  workers.  See  Table  D.  Using  the 
MLE  and  the  weighted  cumulative  dose 
and  relative  risk  model  and  based  solely 
on  data  from  the  Rinksy  and  Ott  studies 
combined,  Crump  and  Allen  estimated 
that  the  excess  leukemia  risk  per  1000 
workers  exposed  to  benzene  for  40 
years  would  range  from  29  associated 
with  10  ppm  (400  ppm-yrs)  and  3 
associated  with  1  ppm  (40  ppm-yrs).  The 
excess  risk  based  on  data  from  the 
Wong  study  resulted  in  an  MLE  of  121 
excess  leukemia  deaths  per  1000 
workers  exposed  to  10  ppm  for  40  years. 
With  data  for  all  three  studies 
combined.  Crump  and  Allen  estimated  a 
maximum  likelihood  of  88  excess 
leukemia  deaths  per  1000  workers 
exposed  to  10  ppm  for  40  years.  The 
MLE  associated  with  40  years  of 
exposure  to  1  ppm  was  6.6  per  1000 
based  on  the  NIOSH  study,  13  per  1000 
based  on  the  Wong  study  and  9.5  per 
1000  based  on  data  for  all  three  studies 
combined.  For  all  studies  combined  the 
risk  associated  with  45  years  of 
exposure  (Occupational  lifetime)  to  10 
ppm  would  be  95  per  1000  and  to  1  ppm 
would  be  10  per  1000.  The  risk 
associated  with  0.5  ppm  for  45  years  is  5 
excess  leukemia  deaths  per  1000 
workers. 


Table  D.— Estimated  Excess  Leukemia  Deaths  per  1000  Workers  Exposed  to  Benzene  for  40-45  years  (1 
PPM  OR  10  PPM)  Using  Reuvtive  Risk  and  Cumulative  Exposure  Model  Crump  and  Allen,  i984 


Study 


40  ppm-yrs 


400  ppm-yrs 


MLE       (95%  CI) 


Rinsky  (NIOSH) 

Wong(CMA) !"Z!.ZZ'.Z" 

Rinsky,  Wor>g  and  Ott 

Source:  Ex.  No  152. 

'Indicates  45  ppm-yrs  and  450  ppm-yrs,  respectively. 


6.6 

13 
10 


(2.1-15) 
(0.1-31) 
•(4-22) 


MLE  I    (95%  CI) 


63 

121 

95 


(21-129) 

(1-243) 
•(37-186) 


A  detailed  analysis  of  the  Crump  and 
Allans  study  follows.  In  brief,  OSHA 
concludes  it  is  a  high  quality  risk 
assessment.  If  utilizes  the  most  data, 
utilizes  the  most  appropriate  model. 
utilizes  .sophisticated  and  appropriate 
statistical  techniques  and  makes 
reasonable  assumptions.  The  various 
criticisms  made  are  responded  to  and  do 
not  call  into  question  these  conclusions. 

Crump  and  Allen  calculated  dose  for 
each  individual  cohort  member  in  the 
NIOSH  study.  To  do  this,  they  used  the 
NIOSH  study  data  tape  containing 
follow-up  information  on  the  cohort 
through  1978,  plus  various  industrial 
hygiene  reports  and  a  NIOSH  report 


detailing  areas  of  work  for  each 
operation  code  listed  on  the  computer 
tape  (Ex.  No.  152).  The  estimated 
concentrations  in  each  area  were  then 
assigned  to  operation  codes  for  each 
area.  This  procedure  allowed  them  to 
construct  a  complete  exposure  profile 
for  each  worker. 

Crump  and  Allen's  estimates  showed 
that  the  standards  applicable  to  a  given 
period  were  not  in  general  exceeded, 
and  thus  corroborated  the  conclusion 
reached  by  Rinsky  et  al.  Crump  and 
Allen  mentioned  several  aspects  of  their 
exposure  estimation  methods  which 
influenced  the  dose  estimates,  but  for 
which  the  direction  of  the  bias  was 


unknown;  (1)  use  of  data  from  two 
locations  to  arrive  at  one  set  of 
estimates;  (2)  averaging  over  years 
rather  than  interpolating  values  for  eacb 
year:  and  (3)  use  of  recommended 
standard  concentrations  to  estimate 
concentrations  when  no  data  were 
available  in  a  time  period.  They 
concluded; 

Given  the  variability  in  the  measurements, 
in  personal  safely  measures  (eg.  use  of 
respirators),  in  concentrations  of  benzene 
overtime  (within  a  day,  perhaps),  the 
estimates  provided  should  not  be  considered 
to  be  precise.  By  the  same  reasoning,  it  seems 
that  little  could  be  done  to  refine  the 
estimates  given  the  information  available. 


34498        Federal  Register  /  Vul.  52,  \u.  176  /  Friday.  Septbmbcr  11,  1987  /  Rules  and  Regulations 


Using  their  new  estimates  of 
individual  benzene  exposure  and  the 
MOSH  data  tape.  Crump  and  Allen 
t'Vdluated  the  dose  response 
relationship  between  benzene  exposure 
and  leukemia  in  the  NIOSH  study.  Eight 
deaths  from  leukemia  observed  in  the 
study  were  included  in  the  risk 
assessment  calculations.  Four  leukemia 
deaths  were  excluded  from  the  analysis. 
One  case  was  a  leukemia  coded  as 
aplastic  anemia  on  the  death  certificate 
to  enhance  the  widows  chances  of 
receiving  compensation,  a  second 
decedant  had  a  clinical  diagnosis  of 
leukemia  and  two  cases  died  from 
leukemia  but  did  not  satisfy 
requirements  for  membership  in  the 
cohort. 

In  the  Ott  et  al.  study,  jobs  histories 
were  combined  with  estimated  average 
exposure  levels  in  various  work  areas 
by  company  personnel  to  construct  a 
complete  exposure  profile  for  each 
cohort  member.  Cohort  members  were 
categorized  according  to  whether  they 
were  exposed  to  arsenicals,  asbestos,  or 
vinyl  chloride  as  well  as  benzene. 
(Numerous  epidemiologic  studies  of 
workers  exposed  to  these  latter 
substances  have  failed  to  demonstrate 
an  increased  risk  of  leukemia.  Thus. 
OSHA  does  not  consider  exposure  of 
the  Ott  et  al.  cohort  members  to  these 
substances  to  be  confounding  the 
relationship  between  benzene  exposure 
and  leukemia.)  The  data  tape  from  the 
Ott  et  al.  study  was  furnished  to  Crump 
and  Allen  for  their  analysis.  This  data 
set,  containing  only  two  leukemia 
deaths,  was  not  used  independently  to 
assess  risk,  but  rather,  as  used  only  in 
conjunction  with  data  from  the  other 
epidemiologic  studies.  A  third  case  of 
leukemia  among  Ott  ct  al.  cohort 
members  was  not  included  in  the  Crump 
and  Allen  analysis  as  this  leukemia  was 
listed  under  "other  significant 
conditions"  on  the  death  certificate. 

For  the  Wong  study,  the  Crump  and 
Allen  risk  assessment  used  data  for  the 
cohort  members  categorized  as 
continuously  exposed  to  benzene  and  a 
comparison  group  of  chemical  workers 
not  exposed  to  benzene  from  the  same 
plants.  A  cumulative  benzene  exposure 
index  was  calculated  for  each  cohort 
member.  Data  from  the  three 
epidemiologic  studies,  Rinsky  et  al.  Ott 
et  al.  and  \Vong  et  al.  were  then  used  to 
estimate  the  relationship  between 
benzene  exposure  and  leukemia. 

Two  alternative  linear  models  were 
used.  A  relative  risk  model  and  an 
absolute  risk  model.  Crump  and  Allen 
slated; 

Although  many  other  dose  response  forms 
could  be  posited,  it  was  felt  that  the  number 


of  leukemias  is  too  few  (there  are  only  16 
leukemias  in  Rinsky  et  al.  Oti  et  al..  and 
Wong  et  al.  cohorts  combined)  to  permit 
discrimination  among  alternative  dose 
response  models.  A  linear  model  provides  an 
acceptable  fit  to  all  the  data  sets  examined. 
There  are  scientific  grounds  for  believing  thai 
the  dose  response  for  carcinogens  such  as 
benzene  is  likely  to  be  linear  and  particularly 
that  the  risk  is  not  apt  to  be  much  larger  than 
that  predicted  by  a  linear  model  (cf..  e.g. 
Crump,  1984).  Consequently  linear  dose- 
response  models  provide  what  have  been 
described  as  "pbusible  upper  limits  for  the 
risk  at  very  low  exposure  levels"  (Ex.  No. 
152.  p.  16). 

It  should  be  noted,  however,  that 
OSHA  relied  on  Crump's  maximum 
likelihood  estimates  (MLE)  of  risk  and 
not  on  his  upper  95%  confidence  limits. 
In  addition.  OSHA  is  not  extrapolating 
leukemia  risk  to  very  low  exposure 
levels  when  it  estimates  risk  for  workers 
exposed  to  1  ppm.  ConsequenUy,  OSHA 
concludes  Crump's  MLE  estimates  are 
best  estimates,  not  upper  bounds. 

The  relative  risk  models  assumes  that 
the  age-specific  mortality  rate  for 
leukemia  among  benzene  exposed 
workers  is  proportional  to  the  age- 
specific  mortality  rate  for  leukemia 
among  the  general  population.  The 
absolute  risk  model  assumes  that 
additional  mortality  due  to  benzene 
exposure  is  tlie  same  for  all  ages  given 
equal  doses. 

Crump  and  Allen  also  used  four 
measures  of  benzene  exposure  in  their 
analyses.  One  measure  was  the  simple 
cumulative  exposure  in  ppm-years. 
Another  measure  was  a  weighted 
cumulative  exposure  in  ppm-years. 
Here,  Crump  and  Allen  assigned  zero 
weight  to  exposures  occurring  within 
2V2  years  prior  to  the  five-year  age 
interval  of  interest;  exposures  in  the 
next  earlier  five  years  are  given  full 
weight.  Exposures  occurring  more  than 
7V2  years  before  the  age  interval  of 
interest  were  assigned  progressively 
less  weight  depending  on  when  they 
occurred.  A  third  measure  was  a 
"window"  exposure  in  ppm-years.  For 
this  measure,  only  exposures  occurring 
between  2Va  and  12^/2  years  prior  to  the 
age  interval  of  interest  were  counted. 
The  last  measure  of  exposure 
considered  by  Crump  and  Allen  was 
peak  exposure  which  they  defined  as 
cumulative  exposure  in  ppm-years  of  all 
exposures  greater  than  100  ppm. 
Crump  and  Allen  (Ex.  No,  152) 
indicated  a  slight  preference  for 
estimates  based  on  the  relative  risk 
model  over  the  absolute  risk  model 
because  it  seemed  more  plausible  to 
them  that  the  effect  of  benzene  exposure 
should  be  larger  when  the  background 
occurrences  of  leukemia  are  larger.  They 
preferred  estimates  of  risk  based  on  the 


cumulative  or  weighted  cumulative 
measure  of  dose  over  those  based  on  the 
"window"  dose  because  the  "window" 
dose  allowed  the  risk  to  disappear 
completely  after  15  years.  This  was  not 
consistent  with  the  data  on  leukemia 
among  Japanese  atomic  bomb  survivors. 
They  also  had  a  slight  preference  for  the 
weighted  cumulative  measure  of  dose 
over  the  cumulative  measure  of  dose 
because  the  mode!  using  this  measure  of 
dose  fit  the  data  somewhat  better  than 
those  with  cumulative  dose  and  it 
seemed  somewhat  implausible  to  them, 
based  on  the  Japanese  A-bomb  data. 
that  a  brief  exposure  early  in  life  would 
entail  the  same  risk  50  years  hence  as  15 
years  hence. 

OSHA  does  not  agree  with  a 
preference  for  the  weighted  cumulative 
dose.  In  its  proposal.  OSHA  noted  that 
the  mode  of  industrial  benzene  exposure 
is  different  than  A-bomb  exposure. 
Workers  are  exposed  to  low  levels  or 
intermittent  bursts  of  benzene  over 
many  years,  whereas,  A-bomb  survivors 
experienced  a  single  burst  of  radiation 
exposure. 

Furthermore,  the  epidemiologic 
studies  of  workers  exposed  to  benzene 
indicate  relative  risks  for  myeloid  and 
monocytic  leukemias  (the  most 
predominant  cell  types  associated  with 
benzene  exposure)  to  range  from  3,75  to 
8.7  for  cohorts  of  predominantly  active 
or  terminated  employees  as  compared  to 
4,0  for  cohorts  of  predominately  retired 
employees  (Ex.  No.  142-13.'\-Shell 
study),  OSHA  also  notes  that  2  of  4 
leukemia  deaths  in  the  Ott  Bond  study 
occurred  after  retirement.  Therefore,  the 
relative  risk  of  death  from  leukemia  may 
remain  high  following  cessation  of 
exposure,  API  (Ex.  No.  204-7,  P.  56) 
stated  "In  our  judgment,  application  of 
the  relative  risk  model  and  cumulative 
dose  measurements  to  the  Rinsky  et  al. 
data,  provides  the  risk  estimates  which 
are  most  plausible  in  the  Crump  and 
Allen  assessment."  Furthermore.  Crump 
and  Allen  considered  "the  estimate 
based  upon  cumulative  or  weighted 
exposure  to  be  the  most  reliable"  (Ex. 
No.  152,  p,  33),  Thus,  OSHA  viewed  the 
relative  risk  model  with  cumulative  dose 
as  being  the  most  representative  of  the 
models  used  by  Crump  and  Allen  to 
determine  dose  response.  OSHA  also 
prefers  the  Crump  and  .Allen  cumulative 
dose  model  over  their  weighted 
cumulative  dose  model  because  the 
latter  model  was  not  able  to 
accommodate  all  data  available  from 
the  three  major  studies  of  benzene 
exposed  workers.  It  could  only 
accommodate  from  the  Rinsky  and  Ott 
studies. 


UM  I 
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Some  issues  were  raised  about  the 
Crump  and  Allen  risk  assessment 
regarding  their  exposure  assessment 
based  on  the  NIOSH  study,  their  use  of 
a  linear  model  and  their  use  of  three 
epidemiologic  studies  to  determine 
dose-response.  These  issues  are 
discussed  in  sequence  below. 

Virtually  all  of  those  who  commented 
on  the  Crump  and  Allen  exposure 
assessment  (Ex.  No.  152)  felt  they  did  a 
good  job  of  estimating  dose  for 
individuals  in  the  cohort  studied  by 
Rinsky  et  al.  (Ex.  250A).  For  example. 
API  stated  that  "the  record  establishes 
overwhelmingly  that  Crump's  exposure 
estimates  for  the  Pliofilm  cohort  are 
superior"  to  those  estimated  by  NIOSH 
(Ex.  No.  260,  p.  10)  and  that  the  Crump 
Assessment  employed  a  more  rational 
extrapolation  procedure  (Ex.  No.  260,  p. 
36a). 

Rodricks  &  Brett  evaluated  the 
exposure  assessments  of  Rinsky  et  al. 
and  Crump  and  Allen  for  API  and 
concluded  that  "in  the  absence  of 
additional  monitoring  data  it  is  not 
possible  to  render  a  judgment  as  to 
which  methodology  best  estimates  the 
absolute  exposure  experienced  by  the 
cohort"  because  the  differences  between 
the  estimates  of  the  two  groups  were 
related  to  methodologies  for  estimating 
exposures  when  no  industrial  hygiene 
data  were  available  (Ex.  No.  204^7,  p. 
67).  Dr.  Goldstein,  who  testified  for  API 
also  stated: 

We  must  remember  through  the  efforts  of 
Dr.  Infante,  Rinsky  and  their  colleagues  at 
NIOSH,  the  group  of  workers  which  we 
presented  surveillance  data  on.  is  not  only 
the  most  thoroughly  studied  of  any  group  of 
benzene  exposed  individuals  but  perhaps  the 
most  thoroughly  studied  of  any  American 
workforce  in  terms  of  this  retrospective 
exposure  assessment.  People  really  worked 
hard  to  try  to  figure  out  what  the  exposure 
was  to  these  individuals  (Tr..  3/26/87.  pp. 
119-120). 

In  response  to  a  question  by  Dr. 
Miller,  Dr.  Rodricks  stated: 

In  our  review  of  the  available  epidemiology 
data,  we  saw  what  Rinsky  had  done  in  1981 
with  his  very,  very  careful  analysis  of 
exposures  in  Pliofilm  operation,  being  vastly 
superior  to  anything  else  available — not  that 
the  others  do  not  suggest  an  effect.  ...  So 
we  relied  very  much  on  what  Dr.  Rinsky  had 
done  with  those  exposure  data.  They  were  as 
good  as  1  have  ever  seen  for  epidemiologic 
data.  Dr.  Crump  seemed  to  reach  the  same 
conclusion  and  also  used  the  data,  but  made 
what  were  thought  were  some  refinements  in 
the  way  exposures  were  treated  (Tr.,  3/21/86. 
pp.  90-91). 

Thus,  Rodricks  &  Brett  preferred 
Crump  and  Allen's  methodology  and  felt 
an  analysis  by  Kipen  et  al.  on 
correlations  of  hematology  data  with 


pliofilm  benzene  exposure  data  added 
support  for  their  preference. 

OSHA  is  of  the  opinion  that  both 
Rinsky.  and  Crump  and  Allen  made 
reasonable  assumptions  regarding 
individual  exposures.  The  Crump  and 
Allen  assessment  results  in  higher 
estimated  benzene  exposures 
particularly  during  the  earliest  years  of 
the  cohort's  employment.  This  may 
result  in  lower  estimates  of  risk.  In 
determining  its  best  estimate  of 
leukemia  risk,  OSHA  will  use  the 
exposure  estimates  by  Crump  and  Allen. 

Several  commenters  discussed  the  use 
of  the  Rinsky  et  al.,  Ott  et  al.  and  the 
Wong  studies  by  Crump  and  Allen  for 
estimating  the  relationship  between 
leukemia  and  benzene  exposure.  All 
commenters  agreed  on  the 
appropriateness  of  using  the  Rinsky  et 
al.  study  for  risk  assessment  and  most 
agreed  on  using  the  Ott  study.  Some 
commenters  agreed  on  the 
appropriateness  of  using  the  Wong 
study  for  risk  assessment  and  others  did 
not. 

API  (Ex.  No.  260,  p  12a)  contended 
that  the  NIOSH  cohort  studied  by 
Rinsky  e^  al.  was  superior  to  the  other 
cohorts  for  risk  assessment.  First,  API 
stated  that  the  NIOSH  cohort  produced 
relatively  more  precise  estimates  of  risk 
because  it  contained  more  leukemia 
deaths  than  either  the  Ott  or  Wong 
cohorts  and  hence  less  statistical 
uncertainty  in  its  estimates  of  risk.  It 
also  noted  that  all  three  studies 
contained  relatively  small  absolute 
numbers  of  leukemia  deaths.  There  were 
9  leukemia  deaths  in  the  NIOSH  study,  7 
in  the  Wong  study  and  4  in  the  update  of 
the  Ott  study  published  by  Bond  et  al. 
OSHA  concludes  that  combining  studies 
is  a  good  way  of  responding  to  the  fact 
that  the  studies  do  not  have  large 
numbers  of  deaths.  The  consistency  of 
results  as  exists  here  further  strengthens 
this  conclusion. 

Second,  API  argued  that  a  dose 
response  relationship,  which  is  a 
favorable  factor  to  have  in  a  study 
selected  for  risk  assessment,  was 
observed  in  the  NIOSH  study,  was  not 
observed  in  the  Ott  study,  and  was 
observed  in  the  Wong  study  but  only 
because  of  a  substantial  decrease  in 
leukemia  rates  for  the  control  groups  of 
workers.  API  also  argued  that  the  Ott 
and  Wong  studies  both  involved 
workers  who  had  greater  opportunity  for 
exposure  to  other  chemicals  than  did  the 
NIOSH  cohort  members  (Ex.  No.  260.  pp. 
14-16J  As  mentioned  earlier,  none  of  the 
additional  chemicals  to  which  these 
workers  were  exposed  have  been 
demonstrated  to  cause  leukemia. 

Dr.  Savitz  testified  (Ex.  No.  222)  that 
all  three  studies  used  by  Crump  and 


Allen  are  of  sufficiently  high  qualify  and 
consistency  to  provide  valid  and 
credible  estimates  of  the  relationship 
between  benzene  and  leukemia.  He 
stated  that  the  major  limitation  of  the 
Ott/Bond  study  was  the  small  number 
of  expected  leukemia  deaths  because 
this  would  result  in  wide  confidence 
limits  for  the  observed  excess  leukemia 
risk.  He  concluded  "Nonetheless,  the 
risk  estimates  for  leukemia  are 
comparable  to  those  generated  in  the 
other  studies  of  benzene  and  leukemia." 
With  regard  to  the  Wong  study,  Savitz 
testified  that  concerns  about  the 
exposed  and  unexposed  workers  and 
the  low  mortality  rates  in  the  unexposed 
workers  have  been  raised,  "but  do  not 
negate  the  value  of  the  dose-response 
gradient  which  was  seen"  for  those 
exposed  to  benzene.  He  felt  the 
favorable  mortality  for 
lymphohematopoietic  cancers  in  the 
workers  unexposed  to  benzene  may 
reflect  the  healthy  worker  effect  or  a 
chance  finding.  He  stated  that  the  "usual 
uncertainties  about  the  accuracy  of 
exposure  data  and  the  small  number  of 
cases  upon  which  the  dose-response 
function  is  based  could  be  expected  to 
mask  rather  than  exaggerate  the  pattern, 
rendering  the  observed  dose-response 
relationship  an  underestimate  of  the  true 
effects  of  benzene"  (Ex.  No.  222). 

In  response  to  questioning  about 
possible  errors  made  in  assigning  dose, 
Dr.  Savitz  stated  that  "saying  something 
is  high  when  it's  not.  saying  something  is 
low  when  it's  not,  *  *  ■  will  bias  the 
risk  ratio  toward  the  value  of  1.0.  There 
is  no  way  that  that  will  bias  it  upwards 
[Note:  a  risk  ratio  of  1.0  would  indicate 
no  elevated  risk]  (Tr.,  3/24/86.  p.  92).  In 
other  words,  misclassification  of  dose 
results  in  a  bias  toward  finding  no  dose 
response.  In  response  to  a  question 
about  which  epidemiologic  study  he 
would  use  for  benzene  risk  assessment. 
Dr.  Savitz  stated  that  he  would  accept 
no  single  study  as  sufficiently  definitive 
and  that  the  more  consistent  the  study 
results,  the  more  confident  one  is  in  the 
overall  pattern  of  the  results  (Tr.,  3/24/ 
66,  p.  99). 

Bond  et  al.  (Ex.  No.  201-28)  updated 
the  Ott  study  and  concluded  that  their 
study  provided  support  for  an 
association  between  benzene  exposure 
and  leukemia  but  that  the  study  should 
not  be  used  for  risk  assessment  because 
of  competing  exposures  to  other 
substances  and  the  small  number  of 
leukemia  deaths  observed.  In  1977, 
however,  Dow  lowered  its  benzene 
ceiling  concentration  to  10  ppm  in  all  its 
plants  worldwide  on  the  basis  of  the 
identification  of  the  third  leukemia  case 
in  this  study  (Ex.  No.  82).  API  (Ex.  No. 
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w4r-F)  conducted  an  analysis  on  the 
DOW  data  and  were  not  able  to 
demonstrate  a  dose  response  from  these 
data.  Dr.  MacMahon  (Ex.  No.  201-33  at 
Appendix  B).  in  a  comment  submitted 
by  CMA,  stated  that  these  data  provided 
the  most  convincing  evidence  for 
benzene  being  leukemogenic  at 
concentrations  of  10  ppm  and  below. 

OSHA  concludes  that  the  Bond/Ott 
study  is  :  ot  large  enough  to  attempt  to 
establish  several  data  points  in  the 
evaluation  of  dose/response.  Either  its 
data  should  be  combined  with  other 
studies  or  a  point  estimate  used.  These 
approaches  were  followed  by  Crump 
and  White.  Crump  and  Allen  combined 
data  for  the  entire  Ott  cohort 
(charac'erized  by  individual  exposure) 
with  data  from  the  Rinsky  and  Wong 
studies.  White  et  al.  as  well  as  lARC 
and  EPA  used  a  point  estimate  of  3.75 
for  the  relative  risk  of  leukemia  in 
relation  to  an  estimated  average  dose 
for  the  entire  Ott  cohort.  OSHA 
concludes  that  either  of  these 
approaches  represent  reasonable  use  of 
this  data  set  and  are  consistent  with 
approaches  used  by  OSHA  in  its 
asbestos  risk  assessment  (29  CFR  1910 
and  1926,  June  20. 1986). 

CMA  stated  "that  while  the  Rinsky 
and  Ott  studies  may  provide  appropriate 
data  for  quantitative  risk  assessment, 
the  Wong  study  should  not  be  used  for 
that  purpose"  (Ex,  No.  258  p.  58).  Citing 
Rinsky's  critique  of  Wong's  exposure 
assessment  methodology,  CMA  stated 
that  exposure  assessment  was  not 
uniform  because  personnel  from  each 
plant  were  responsible  for  assembling 
their  own  data  (Ex.  No,  247,  Attach  1), 

Rinsky  stated  that  Wong's  results 
were  not  inconsistent  with  previous 
reports  showing  a  relationship  between 
benzene  exposure  and  leukemia.  In  a 
letter  to  CMA  from  the  Director  of 
NIOSH  transmitting  NlOSH's  review  of 
the  Wong  study,  Dr.  Millar  stated  that 
the  Wong  study  "adds  information  to 
our  understanding  of  a  possible  dose- 
response  relationship  between 
cumulative  exposure  to  benzene  (ppm- 
months)  and  development  of  leukemia" 
(Ex,  No.  247.  Attach  1). 

In  both  his  written  testimony  and  in 
his  written  report.  Dr.  Wong  stated 
several  times  that  his  data  were  subject 
to  thorough  audits  and  no  major  errors 
were  found  (Ex.  No.  235).  "Our  data 
audits  indicated  that  the  cohort  was 
99.2%  complete,  and  the  accuracy  of 
coding  was  97,4%,  As  such,  we  did  not 
feel  that  the  data  had  any  major  obvious 
problems,"  Dr.  Wong  also  commented 
(Ex,  No,  235)  that  he  disagreed  with  a 
contention  that  data  collection  in  his 
study  was  unsupervised.  He  stated  that 
many  of  the  individuals  at  the 


companies  responsible  for  data 
collection  are  professional 
epidemiologists  and  that  the  uniform 
task  approach  used  in  his  study 
"provided  a  procedure  for  the  industrial 
hygienists  to  consider  carefully  the 
exposure  level  associated  with  each 
particular  task  "  (Ex,  No.  151-A,  p.  19). 
OSHA  concludes  that  the  exposure 
data  in  the  Wong  study  is  quite  good.  It 
was  gathered  by  expert  industrial 
hygienists  based  on  exposure  data  and 
evaluation.  The  protocol  was  aoproved 
by  CMA. 

At  the  hearing.  Dr.  Wong  stated  that 
his  study  should  not  be  used  for  risk 
assessment  because  he  did  not  believe  it 
was  precise  enough  to  give  exact  results. 
OSHA  concludes  that  the  data  are 
reasonable  and  sufficient  for  risk 
assessment  purposes.  Crump  and  Allen 
Crump  believed  that  the  data  were 
appropriate  for  risk  assessment 
purposes.  The  results  are  consistent 
with  assessments  from  other  studies. 
The  dose-response  relationship  in  the 
study  is  an  additional  reason  to  support 
its  use  for  risk  assessment  purposes.  The 
preciseness  that  Dr.  Wong  believes 
necessary  would  seldom  if  ever  be 
available  for  human  studies. 

All  of  the  major  risk  assessments 
based  on  epidemiologic  data  done  prior 
to  the  OSHA  hearing  had  made  use  of 
the  NIOSH  (Infante/Rinsky)  or  DOW 
studies.  The  Wong  study  was  not 
available  at  the  time  these  risk 
assessments  were  performed.  The 
Crump  and  assessment  was  done  later 
and  they  chose  to  include  it.  Only  the 
risk  assessment  conducted  for  API  by 
Chinchilli  and  Rodricks  limited  itself  to 
using  the  NIOSH  study. 

There  was  some  discussion  during  the 
rulemaking  that  Crump  and  Allen's  risk 
assessment  did  not  include  data  from 
the  most  recent  updates  of  the  NIOSH 
and  Ott  cohorts.  API  (Ex.  No.  260,  p.  9) 
in  its  post-hearing  submission  argued 
that  the  Rinsky  and  Ott  studies  have 
been  updated  and  all  risk  assessments 
completed  prior  to  the  hearing  such  as 
the  White,  et  al..  Crump  and  Allen  and 
the  EPA's  Carcinogen  Assessment 
Group's  (CAG)  assessments  are  in 
practical  effect  superseded.  While  the 
CAG  risk  assessment  published  in  1979 
used  data  from  the  initial  NIOSH 
benzene  study  by  Infante  published  in 
1977,  both  White  et  al.  and  Crump  and 
Allen  used  more  updated  data  from  the 
NIOSH  study.  However,  the  updates  did 
not  change  the  results  substantially,  so 
OSHA  concludes  assessments  based  or 
the  earlier  results  are  not  superseded. 

The  Bond  update  of  the  Ott  study 
included  134  additional  workers  first 
exposed  after  1973  and  228  who  were 
first  exposed  after  1965.  The  results  of 


the  update  indicated  a  4-fold  risk  of 
myelogenous  leukemia  (based  on  4 
deaths)  for  a  group  exposed  to  average 
benzene  concentrations  of  about  5  ppm. 
The  earlier  Ott  study  demonstrated  a 
3.75-fold  increase  in  myelogenous 
leukemia  (based  on  3  cases)  for  a  group 
exposed  to  an  average  benzene 
concentration  of  about  5  ppm.  Thus,  risk 
assessments  based  on  this  cohort  at  the 
two  different  periods  of  follow-up  would 
not  be  substantially  different  regardless 
of  whether  a  point  estimate  of  the 
relative  risk  was  used  as  done  by  White 
et  al..  lARC  or  CAG  or  whether 
leukemia  deaths  were  combined  with 
the  data  of  other  studies  as  done  by 
Crump  and  Allen. 

The  Rinsky  1988  update  (Ex.  No.  250 
A)  of  the  Rinsky  1981  report  added  165 
workers  first  exposed  between  1960-65 
and  followed  the  entire  cohort  through 
1981.  He  observed  9  leukemia  deaths 
during  the  follow-up  period.  Crump  and 
Allen  used  data  for  the  cohort  followed 
through  1978  and  based  their  risk 
assessment  on  the  inclusion  of  eight 
leukemia  deaths.  Thus,  the  slight 
difference  in  the  observations  over  the 
two  follow-up  periods  (1950-1978  by 
Crump  and  Allen  versus  1950-1981  by 
Rinsky  et  al.)  would  not  change  the 
conclusions  of  the  risk  assessment 
based  on  follow-up  of  the  entire  cohort 
through  1978  as  conducted  by  Crump 
and  Allen. 

OSHA  prefers  the  Crump  and  Allen 
estimates  based  on  the  three  studies  as 
its  best  estimate  of  risk.  See  the 
discussion  in  the  Summary  of  Risk 
Assessment  and  conclusions  below. 

Rinsky  et  al.  (Ex.  No.  250A)  performed 
a  risk  assessment  based  on  the  data  in 
their  study.  It  was  based  on  a  matched 
case  control  analysis  on  a  subset  of  the 
Pliofilm  cohort.  They  matched  10 
controls  to  each  of  the  nine  leukemia 
deaths  that  occurred  through  1981  by 
year  of  birth  and  year  first  employed. 
This  analysis  was  performed  in  order  to 
evaluate  the  effects  of  various  measures 
of  benzene  exposure  and  other  potential 
confounders  and  effect  modifiers  on  the 
relationship  between  benzene  and 
leukemia.  They  performed  a  conditional 
logistic  regression  to  examine  the 
relationships  between  leukemia  and 
benzene  xposure,  duration  of  exposure 
and  average  exposure  rate. 

This  model  gives  an  odds  ratio  of  the 
form:  OR  =  exp  (B.X.  ^B,  +  .  .  .  B„Xn) 
where  the  X,'s  are  exposure  variables, 
potential  confounders.  and/or  effect 
modifiers,  and  the  B,'s  are  parameters  to 
be  estimated  from  the  data.  In  other 
words,  we  assume  there  is  a  linear 
relationship  between  the  log  odds  and 
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the  independent  variable  as  expressed  comparative  purposes  fcontrol  set  «1) 

by  the  equation:  Control  set  -2  was  selected  using 

log  (OR)  =  B.X.  +  B2X2  .  .  .  +  BnXn.  Rinsky  et  al.  criteria;  control  set  =3 

Cumuldtive  exposure  expressed  in  ppm-  added  criteria  for  inclusion  of  plant 

years  was  reported  to  be  the  strongest  location  in  addition  to  date  of  birth  and 

predictor  of  death  from  leukemia  with  ^■''^  of  fiJ^'  employment;  control  set  ^4 

B  =  0.0126:  95^  CI  =  0.0028-0.0244;  "sed  the  criterion  for  date  of  last 

(X2  =  6.4;  P=O.On).  The  P  value  employment  in  addition  to  the  three 

indicates  that  the  slope  of  the  line,  beta  criteria  used  in  control  set  ^^3.  Chinchilli 

or  B.  was  significantly  different  from  ^^^^  "sed  three  separate  exposure 

zero.  The  results  for  duration  of  benzene  matrices.  Exposure  matrix  ^\  involved  a 

exposure  and  average  exposure  in  slight  modificaiton  to  the  Rinsky 

relation  to  relative  odds  of  leukemia  exposure  estimation;  exposure  matrix 

death  were  not  provided  in  the  report.  ^^  was  similar  to  the  Crump  and  Allen 

The  equation  established  bv  Rinsky  et  exposure  matrix;  exposure  matrix  «3 

al..  OR  =  exp  {0.0126  ppm  x  years  of  involved  the  revised  Crump  and  Allen 

benzene  dose),  predicted  an  odds  ratio  exposure  matrix  in  which  some 

of  1.7  (C.I.  =  1.1  to  2.5)  associated  with  40  exposure  estimates  were  downgraded. 

ppm-years  of  benzene  exposure,  i.e.,  1  ^^  ^'^  o^  ^2  analyses,  the  beta  coefficient 

ppm  for  40  years,  and  an  odds  ratio  of  '^'^^  significant,  indicating  a  positive, 

154  (CI  =  3.1  to  7785)  associated  with  4(Xi  non-zero  dose  response  "relationship 

ppm-years  of  exposure.  The  odds  ratio  between  benzene  exposure  and  the  odds 

associated  with  1  ppm  or  10  ppm  of  dying  from  leukemia."  Chinchilli 

exposure  for  45  years  (occupational  noted  that  the  beta  parameter  did  not 

lifetime)  would  be  1.76  and  290,  change  very  much  with  changes  of 

respectively.  exposure  matrices  (Ex.  No.  226-11,  p.  13). 

Based  on  these  odds  ratios,  the  The  Chinchilli  approach  was  to  take 

relative  risk  of  leukemia  associated  with  <he  data  supplied  by  NIOSH  and  make 

450  ppm-years  of  benzene  exposure  various  alternative  assumptions.  This 

would  be  290  times  that  of  the  general  'ed  to  a  wide  range  of  estimates  from 

population.  The  relative  risk  of  death  higher  than  OSHA's  preferred  estimate 

from  leukemia  associated  with  45  ppm-  '0  lower.  The  higher  estimates  were 

years  of  benzene  exposure  would  be  1.7  ^fom  137-819  per  1000  at  10  ppm  to  2-7 

times  the  general  population.  Rinsky  et  Per  1000  at  1  ppm.  The  lower  were  5-11 

al.  noted  the  large  confidence  interval  Per  1000  at  10  ppm  at  0.4-0.7  per  1000  at 

surrounding  their  estimate  of  risk  1  PPm.  The  higher  range  estimates  were 

associated  with  the  4,50  ppm  dose  level  similar  to  those  preferred  by  NIOSH. 

and  the  narrower  confidence  interval  Chinchilli,  Rodricks.  and  Brett,  and  API 

surrounding  the  odds  ratio  at  the  45  ppm  preferred  the  lower  range  estimates, 

dose  level.  Chinchilli  preferred  results  based  on 

OSHA  is  of  the  opinion  that  MOSH  control  sets  -3  and  ^4.  See  Table  E. 

conducted  a  high  quality  epidemiologic  Rodricks  and  Brett  (Ex.  No.  204-7) 

study  which  has  been  used  by  numerous  preferred  the  use  of  control  set  =3  as 

groups  for  quantitative  risk  assessment.  'hey  felt  that  control  set  =4,  which 

To  our  knowledge,  there  has  not  been  a  matched  on  date  of  last  employment, 

quantitative  risk  assessment  on  benzene  ^^s  not  most  appropriate  since  it  is  an 

and  leukemia  which  has  not  used  the  indicator  of  exposure.  API  preferred  the 

NIOSH  study  (Infante  et  al.  1977;  Rinsky  Chinchilli  analysis  based  on  Control  set 

et  al.  1981;  Rinsky  et  al.  1986).  Use  of  *3  and  Crump  and  Allen's  exposure 

log-linear  model  which  relates  benzene  estimates  (exposure  matrix  ^2). 
dose  to  an  exponential  increase  in  the 

relative  risk  of  death  from  leukemia  also  Table     E —Summary     of     Chinchilli 

seems  appropriate  for  testing  Analysis    OF    Rinsky    et    al.    (1986) 

hypotheses  regarding  associations  USING  Conditional  Logistic  Regres- 

between  various  explanatory  variables  siON  AND  Alternate   Exposure   As- 

and  disease  In  applying  this  method,  sumptions  and  Control  Sets 

Kinsky  et  a!,  found  a  highly  significant  ^^__^ 

relationship  between  cumulative 
benzene  exposure  and  leukemia. 

Chinchilli  (Ex.  .\o.22WI)  performed  ^^^     l^oT 
several  additional  risk  assessments  from  matrix     t  set 
the  Rinsky  et  al.  data  set  using  the  log- 
linear  model.  Chinchilli  selected  10                ' 

controls  for  each  of  the  nine  leukemia 

deaths  identified  by  Rmsky  using  three         \ 

separate  criteria  for  selection,  resulting         ^ 

in  three  separate  control  sets.  He  also  1""!" 

used  the  controls  selected  by  Rinsky  for  2.!!!!!..!!! 


Excess  leukemia  deattis  per 

1,000  wof><e's  e«posed  to 

Der.zene 


45  ppm-years 


450  ppm- 
years 


5.1  (0.8-11.7)' 

6.4  (1.2-14  7) 

4.2(1.0-8  7) 

2.6(0,6-5  1) 

0.5(0.1-1,0) 


634  (16-986) 

819(26-991) 

449(21-953) 

137(8-638) 

8(1-20) 


Table  E.— Summary  of  Chinchilli 
Analysis  of  Rinsky  et  al.  (1986) 
Using  Conditional  Logistic  Regres- 
sion and  Alternate  Exposure  As- 
sumptions and  Control  Sets— Con- 
tinued 


Expo- 
sure 
matnx 


Ck>rv 
trol 
set 


Excess  leukemia  deattis  per 

1 ,000  workers  exposed  to 

benzene 


45  ppm-years 


450  ppm- 
years 


0.7  (0.1-1  3) 
0.6(0.1-1  0) 
0.4  (0.0-0  8) 
1.3(0  3-2.3)1 
1.6(0.3-3  1) 
1.2(0.3-2  3) 
0.9(0.1-1  7) 


11  (1-31) 

8  (1-20) 

5  (0-15) 

30  (4-106) 

47  (4-218) 

28  (3-103) 

16(1-56) 


Source-  Ex  No  226-11.  TaWe  2A. 
Numbers   in   parenthesis   are   95% 
derrce  intervals. 


confi- 


API  submitted  a  report  after  the 
hearing  record  closed  dated  January  16, 
1987  related  to  additional  benzene 
exposure  among  cohort  members  in  the 
Rinsky  study.  It  urged  OSHA  not  to 
delay  issuance  of  a  final  standard  while 
API  was  continuing  to  evaluate  the 
NIOSH  cohort  benzene  exposures. 
Furthermore,  the  issue  of  additional 
benzene  exposure  to  the  NIOSH  cohort 
has  been  dealt  with  at  length  above. 
After  reviewing  the  .API  recent 
submission  (Ex.  No.  261).  OSHA  is  of  the 
opinion  that  it  does  not  contribute 
sufficient  additional  data  that  would 
justify  reopening  the  record  or  change 
the  Agency's  conclusion  on  leukemia 
risk  related  to  benzene  exposure.  OSHA 
agrees  with  API  that  the  final  benzene 
standard  should  not  be  delayed. 

3.  Choice  of  Model 

Both  the  NIOSH  and  Chinchilli  risk 
assessment  used  a  conditional  logistic 
regression  analysis  flog  linear  model). 
EPA-CAG,  lARC,  White,  et  al.  and 
Crump  utilized  a  linear  mode.  OSHA 
believes  the  linear  model  is  preferable 
for  benzene.  (See  also  the  discussion  in 
the  introduction). 

A  conditional  logistic  regression 
analysis  has  several  limitations  when 
used  to  predict  lifetime  risk  from  given 
exposure  patterns.  The  exponential  form 
of  the  dose  response  relationship  was 
originally  selected  as  a  mathematical 
convenience  by  Cox  (1972)  and  others 
who  developed  the  method  of  analysis. 
It  was  not  developed  as  a  dose  response 
model  for  cancer  risk  assessment.  When 
used  for  testing  hypotheses,  the  exact 
form  of  the  model  is  generally  not 
critical.  However,  in  nsk  assessment. 
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the  form  of  the  dose  response  model  is 
of  greater  importance.  Also,  there  were 
no  comments  presented  during  the 
rulemaking  that  would  support  a 
biological  basis  for  assumption  of  a  log- 
linear  relationship. 

The  assumption  of  a  log-linear 
relationship  between  dose  and  relative 
odds  of  developing  leukemia  will  cause 
any  variation  in  the  estimate  of  dose  to 
result  in  an  exponential  change  in  the 
associated  risk.  This  has  just  been 
shown  in  the  NlOSff  and  Chinchilli 
assessments  where  there  is  a  broad 
range  in  the  estimates  of  risk  from  the 
different  assumptions  Chinchilli  made. 

More  importantly,  there  is  more  of  a 
biological  basis  for  using  a  linear  model. 
In  the  experimental  setting  where  dose 
can  be  controlled,  several  cancer  sites 
from  the  NTP  study  and  Maltoni  study 
demonstrate  a  linear  relationship 
between  dose  of  benzene  and  incidence 
of  tumors  such  as  malignant  lymphomas 
and  mammary  gland  carcinomas. 
Several  cytogenetic  studies  also 
demonstrated  a  linear  relationship 
between  dose  of  benzene  and 
chromosomal  effects.  Toft  et  a!.  1982 
(Ex.  No.  252  A-17-ai).  Tice  et  al.  1982 
(Ex.  No.  159-88)  and  one  epidemiologic 
study  (Picciano,  1980.  Ex.  No.  128-60) 
have  demonstrated  a  linear  dose- 
response  between  benzene  exposure 
and  increased  frequencies  of  sister 
chromatid  exchanges  (SCE's), 
micronuclei  in  bone  marrow 
erythroblasts,  chromosomal  breakage  in 
circulating  lymphocytes  and  inhibition 
of  cellular  proliferation  and  suggest  that 
a  linear  model  may  have  the  most 
reasonable  biological  basis.  In  contrast, 
an  exponential  increase  in  chromosomal 
changes  or  in  site-specific  cancers  with 
an  increase  in  benzene  dose  does  not 
seem  to  be  supported  in  experimental 
animal  studies. 

A  linear  model  has  also  given  the  best 
fit  in  occupational  carcinogen  risk 
assessments  based  on  epidemiologic 
data  presented  to  OSHA  in  other 
proceedings  where  more  studies  and 
data  were  available  to  evaluate  the  form 
of  the  dose  response  relationship.  The 
use  of  linear  models  with  epidemiologic 
data  have  best  represented  the  dose 
response  for  arsenic  and  lung  cancer 
and  for  asbestos  and  lung  cancer.  A 
linear  model  also  demonstrates  an 
adequate  fit  to  the  data  as  shown  by 
Crump  and  Allen.  Thus,  for  the  reasons 
mentioned  above.  OSHA  is  of  the 
opinion  that  the  relationship  between 
cumulative  benzene  exposure  and 
leukemia  is  more  apt  to  be  linear  than 

log-linear  and  hence  prefers  estimates 

based  on  a  linear  model. 


4.  Other  Issues  on  Benzene  Dose 
Response  for  Cancer 

Rodricks  and  Brett  (Ex.  No.  204-7) 
also  argued  that  the  risks  projected  by 
the  Rinsky  et  al.  study  may  be 
overestimated  because  the  exposure 
estimations  for  the  study  cohort 
members  did  not  include  any 
atmospheric  or  skin  exposure  to 
benzene  that  may  have  occurred  during 
times  of  employment  in  non-Pliofilm 
jobs.  This  would  be  the  case  for  those 
employed  at  location  2  more  so  than  for 
those  employed  at  location  1,  since  the 
former  location  had  more  opportunity 
for  non-Pliofilm  benzene  exposure.  For 
example,  three  of  the  individuals  who 
died  from  leukemia  at  location  2  had 
jobs  in  either  tire  building  operations  or 
jobs  with  potential  exposure  to  solvents 
outside  of  the  Pliofilm  operations. 
However,  it  is  not  known  which  types  of 
solvents  were  being  used  by  which  of 
these  workers  at  the  time  of  their 
employment  in  these  jobs,  nor  is  it 
known  what  percent  volume  benzene 
may  have  been  in  those  solvents  that 
contained  benzene. 

Dr.  Harris,  who  has  conducted 
numerous  studies  in  the  rubber  industry 
testified  that  he  would  be  reluctant  to 
compute  airborne  concentrations  based 
upon  solvent  composition  and  that  it  is 
not  possible  to  generalize  the  experience 
from  pure  benzene  to  solvents 
containing  benzene  (Tr.,  3/19/86  pp. 
128-31).  He  ihdicated  a  number  of 
atmospheric  conditions  and  properties 
of  specific  solvents  which  would  need  to 
be  evaluated  in  order  to  determine 
whether  such  an  estimate  of  airborne 
benzene  concentrations  could  be 
considered.  Such  data  have  not  been 
provided  to  the  hearing  record. 

Mr.  Wright,  an  industrial  hygienist 
with  the  Steelworkers,  argued  that 
undocumentt;d  atmospheric  and  skin 
exposures  to  the  Pliofilm  cohort 
members  th^t  may  have  occurred  prior 
to  their  employment  in  Pliofilm 
operations  can  only  be  considered 
speculation  (Ex.  No.  262).  In  response  to 
a  question  by  Mr.  Sampson,  Mr.  Rinsky 
(Ex.  No.  250)  stated  that  he  attempted  to 
determine  solvent  exposures  in  non- 
Pliofilm  jobs  by  interviewing  people  and 
searching  Goodyear  files  and  "found 
nothing  reliable  on  which  to  base  any 
estimates  of  exposure  outside  of 
Pliofilm." 

OSHA  is  of  the  opinion  that  some 
members  of  the  NIOSH  Pliofilm  cohort 
experienced  some  degree  of  benzene 
exposure  through  inhalation  and  dermal 
absorption,  but  that  it  is  not  possible  to 
estimate  in  any  reliable  sense  the 
amount  of  Ijenzene  to  w'hich  these 
individualsimay  have  been  exposed. 


Furthermore.  OSHA  agrees  with  Dr. 
Crump  (Tr.,  3/18/86.  pp.  130-131)  who 
stated  that  an  addition  to  the  total 
cumulative  benzene  exposure  of  the 
cohort  could  result  in  either  a  greater  or 
lesser  carcinogenic  potency  even  if 
mortality  stayed  the  same.  He  further 
stated  "it  would  depend  on  how  the 
specific  exposure  is  distributed  in  the 
population.  I  could  see  where  it  would 
go  either  way." 

Rodricks  and  Brett  (Ex.  No.  247-F.  p. 
7)  argued  that  if  non-Pliofilm  benzene 
exposure  was  randomly  distributed  in 
the  cohort,  the  nature  of  the  dose 
response  relationship  would  change  in 
that  the  absolute  additional  risk  based 
on  total  benzene  exposure 
(incorporatmg  non-Pliofilm  exposure) 
would  decrease.  They  relied  primarily 
on  an  additional  analysis  by  Chinchilli 
as  mentioned  below  for  this  opinion. 

Chinchilli  (Ex.  No.  247-F]  performed 
an  additional  analysis  after  the  hearing 
in  order  to  evaluate  whether 
unaccounted  for  non-Pliofilm  benzene 
exposure  had  any  effect  on  the  dose- 
response  for  benzene  and  leukemia  if 
cases  and  controls  received  exactly  the 
same  amount  of  non-Piiofilm  benzene 
exposure.  Chinchilli  used  the  case- 
control  data  set  based  on  Rinsky 
matching  criteria  and  exposure 
assessments  (exposure  matrix  1.  control 
set  1  from  Table  1  in  Ex.  No.  226-11).  He 
then  developed  three  new  data  sets  by 
adding  100  ppm-years.  250  ppm-years 
and  500  ppm-years  cumulative  benzene 
exposure  to  the  Rinsky  data  set. 
Chinchilli  concluded  that  the  slope 
parameter,  beta,  does  not  change  when 
the  additional  exposure  is  added  to  the 
analysis,  but  that  the  background 
leukemia  rate,  Po.  decreases  with  the 
net  result  being  a  decrease  in  additional 
leukemia  risk  from  benzene  exposure.  In 
this  analysis,  Chinchilli  used  Po 
differently  than  he  used  it  to  estim.ate 
risk  in  his  earlier  submission  (Ex.  No. 
226-11).  In  the  earlier  analysis,  Po  was 
the  lifetime  probability  of  leukemia 
mortality  estimated  independently  of  the 
Rinsky  data  by  applying  a  lifetable 
analysis  to  current  death  rates  from  all 
causes  and  leukemia.  If  Chinchilli  had 
been  consistent  and  applied  this 
approach  in  his  latter  analysis  (Ex.  No. 
247-F),  he  would  have  applied  the 
unchanged  slope  parameter  to  the 
unchanged  Po.  based  on  the  U.S.  general 
population,  and  concluded  that  the 
estimates  of  additional  leukemia  risk  are 
unchanged  as  well  by  including  the 
additional  exposure  Furthermore, 
Chinchilli  did  not  explain  how  the  new 
estimates  of  Po  in  this  supplemental 
submission  [Ex,  No.  247-Fj  were 
derived. 
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If  the  estimate  was  derived  from  the 
Rinsky  study  itself,  it  would  generally  be 
unstable  and  statistically  uncertain. 
Second,  and  more  important,  we  are 
interested  in  estimating  nsk  to  future 
worker  populations,  not  the  cohort 
studied  by  Rinsky  and  exposed  in  past 
years.  Even  if  there  was  an  estimated 
deficit  in  background  leukemia  deaths  in 
the  Rinsky  study,  there  is  no  reason  to 
expect  a  comparable  deficit  to  occur  in 
future  exposed  populations  and 
consequently  such  a  deficit  (or  excess] 
should  not  be  used  to  estimate  the 
leukemia  risk  to  future  populations.  In 
OSHA's  opinion,  the  best  estimate  of 
background  leukemia  risk  (Po)  of  future 
workers  is  that  derived  from  leukemia 
death  rates  in  the  general  population  as 
calculated  by  White  et  al.  or  Crump  and 
Allen.  Thus,  contrary  to  Rodricks  and 
Brett's  opinion,  the  supplemental 
analysis  by  Chinchilli  demonstrates  that 
an  increase  in  the  same  amount  of  non- 
Pliofilm  benzene  exposure  to  cases  and 
controls  m  the  Rinsky  study  does  not 
change  the  estimates  of  additional 
leukemia  risk. 

Several  arguments  were  made  by 
industry  consultants  that  non-Pliofilm 
benzene  exposure  to  Rinsky  cohort 
members  was  not  accounted  for  and 
that  the  inclusion  of  such  benzene 
exposures  would  result  in  a  lower  slope 
or  beta  coefficient  to  the  dose  response 
curve  and  result  in  a  lower  absolute  risk 
of  death  from  leukemia  (Ex,  N.  247-F.  p. 
9).  However,  an  increase  in  the  same 
moderate  amount  of  benzene  to  each 
dose  group  will  not  change  the  estimates 
of  additional  risk  because  the  slope  of 
the  dose  response  will  remain  the  same. 
Rodrick  and  Brett  (Ex.  No.  247-F,  p.  9) 
conducted  an  analysis  with  the 
assumption  that  non-i'liofilm  benzene 
exposure  would  add  TOO  ppm-years  of 
benzene  exposure  to  each  of  the  four 
dose  groups  presented  in  Table  3  of  the 
unrevised  Rmskv  et  a!,  report  dated 
August  9.  1985  (Ex.  No.  176  A).  In  this 
report.  Rinsky  et  al.  presented  data  bv 
four  dose  categories  and  corresponding 
SMR's:  <40  ppm-yrs.  SMR=  105:  40-200 
ppm-yrs,  SMR=^314:  200-400  ppm-yrs. 
SMR  =  1757  and  greater  than  400  ppm- 
yrs.  SMR=4535.  Rodncks  and  Brett  then 
calculated  excess  risk  of  leukemia  per 
TOGO  workers  for  each  of  the  four  point 
estimates  given  above;  they  then  added 
100  ppm-years  to  each  dose  group  and 
calculated  new  estimates  of  excess 
leukemia  risk.  The  excess  risk 
associated  with  1  ppm  for  45  years  using 
the  data  reported  by  Rinsky  et  al.  (Ex. 
No.  176  .\]  ranged  from  an  equivalent  of 
0.8-28.4  per  KXW  workers.  After  the 
addition  of  100  ppm-years  to  each  dose 
category  listed  above,  the  excess  risk  for 


1  ppm  exposure  over  45  years  ranges 
from  0.1-23.4  per  1000  workers. 
Therefore,  the  hynothetical  addition  of 
100  ppm-years  of  benzene  dose  from 
non-Pliofilm  jobs  results  in  little  change 
in  the  range  oi  me  absolute  excess  risk 
of  leukemia  as  a  result  of  1  ppm 
exposure  for  a  45  year  period. 

A  major  problem  with  this  analysis, 
however,  is  that  the  range  of  estirnates 
was  based  on  four  separate  data  points 
independently  and  the  use  of  each  data 
point  separately  results  in  more 
uncertainty  in  the  estimate  of  risk. 
Therefore,  on  the  bases  of  the  Chinchilli 
and  Rodricks  and  Brett  analyses,  the 
random  distribution  of  non-Pliofilm 
benzene  exposure  (or  unaccounted  for 
additional  Pliofilm  benzene  exposure)  to 
the  cohort  in  the  Rinsky  et  al.  study 
would  have  relatively  little  effect  on  the 
estimate  of  risk. 

Several  witnesses  at  the  hearing  also 
expressed  the  view  that  additional 
benzene  exposure  to  the  cohort  during 
non-Pliofilm  operations  was  probably 
random  and  as  such  would  have 
relatively  little  effect  on  the  risk 
estimate. 

NIOSH  testified  that  it  made  all 
efforts  reasonably  possible  to  estimate 
the  benzene  exposure  to  the  individuals 
comprising  the  Rinsky  cohort.  API  has 
also  made  exhaustive  efforts  to  modify 
the  cohort's  benzene  exposure, 
requesting  additional  information  on 
dermal  exposure,  engineering  records, 
non-Pliofilm  operation  etc.  from 
Goodyear  Tire  and  Rubber  Company 
v\here  the  MOSH  cohort  members  were 
employed.  The  Vice  President  of 
Goodyear  responded  that  the  records 
{3(M0  years  old)  API  requested  do  not 
exist  and  that  the  use  of  incomplete  data 
based  upon  ancedotal  information  could 
lead  to  serious  misinterpretation  and 
would  not  significantly  improve  the 
various  risk  assessments  already 
available  (Ex.  No.  247-D-35). 

OSHA  hired  a  contractor,  Crump  and 
Allen  to  independently  estimate 
individual's  benzene  exposure  in  the 
Rinsky  study.  Most  witnesses,  including 
those  from  industry,  thought  Crump  and 
Allen  did  a  good  job  of  estimating 
benzene  exposure.  Rodricks  and  Brett 
and  Chinchilli  relied  on  Crump  and 
Allen's  exposure  estimates  for  their 
preferred  analyses. 

Whether  the  data  indicate  there  were 
significant  amounts  of  unreported 
exposures  are  not  easily  studied  with 
the  retrospective  approach  used  by 
Chinchilli.  because  it  relates  to  the 
estimate  of  the  intercept,  which  a 
retrospective  analysis  does  not  directly 
provide.  However,  it  can  be  studied 
using  the  prospective  method  of  analysis 


employed  by  Crump  and  Allen. 
Additional  unreported  exposures  that 
occurred  more  or  less  uniformly  across 
the  population  would  manifest' 
themselves  in  estimates  of  the  intercept 
from  the  risk  analyses  as  being  larger 
than  1,  and/or  in  an  excess  (relative  to 
the  control  population)  of  leukemias  in 
the  lower  exposure  groups.  In  fact, 
neither  of  these  conditions  occurred. 
Estimates  of  the  intercept  in  the  five 
analyses  that  used  onlv  the  Rinsky  data 
are  0.87.  0.82,  0.88  (Table  12.  Ex.  No.  152) 
0.18  (Table  14)  and  1.11  (Table  16).  All 
but  one  of  these  estimates  of  intercept  is 
less  than  one  and  the  exception  is  from 
the  analysis  that  was  considered  the 
least  reliable,  the  "window"  dose 
analysis  (Ex.  No.  152).  Thus  the  Rinsky 
et  al.  data  provide  evidence  against 
uniform  exposures  from  other  sources  of 
a  magnitude  sufficient  to  affect  leukemia 
rates  in  the  study. 

OSHA  concludes  that  there  was  some 
additional  exposure,  but  the  data 
indicate  that  it  did  not  make  any 
substantial  difference  in  the  risk 
estimates.  There  was  a  clear  dose 
response  in  the  NIOSH  study  and 
internal  analysis  of  the  data  show  that 
any  extra  dose  received  by  the  cohort 
was  not  large  enough  to  make  a 
difference  in  the  estimates. 

API  has  stated  that  the  assumptions 
used  by  OSHA  and  its  contractor  in 
developing  quantitative  cancer  risk 
assessments  for  benzene  overestimate 
the  risk.  OSHA  disagrees.  The  risk 
assessment  OSHA  has  relied  upon  for 
this  final  standard  is  derived  from 
epidemiologic  studies  which  relate 
relative  risks  for  leukemia  to  cumulative 
dose  of  benzene  exposure.  The  study 
cohorts  were  derived  from  a  comparison 
of  mortality  among  employed 
populations  (except  for  the  Wong  study) 
to  that  of  the  general  population  which 
is  comprised  of  less  healthy  individuals. 
Because  the  study  results  do  not  take 
into  consideration  this  phenomenon 
known  as  the  'healthy  worker  effect," 
the  relative  risks  estimated  in  the 
epidemiologic  studies  probably 
underestimate  the  true  risk  of  disease  in 
the  industrial  cohorts.  Likewise,  the 
cohorts  used  for  the  quantitative  risk 
assessments  were  comprised  of  workers 
who  were  employed  for  relatively  short 
periods  of  time.  If  benzene  acts  as  a 
promoter  as  well  as  an  initiator  of  the 
carcinogenic  process,  the  resulting  risks 
would  be  underestimated. 

The  risk  estimates  OSHA  rehed  upon 
calculated  maximum  likelihood 
estimates  (MLE)  as  well  as  95% 
confidence  intervals  on  those  estimates. 
OSHA  did  not  select  the  upper  95% 
confidence  interval  as  an  estimate  of 


504         Federal  Register  /  Vol.  52,  No.  176  /  Friday,  September  11.  1987  /  Rules  and  Regulations 


risk  wh.i.h  would  lead  to  higher 
estiniates  of  risk.  Furthermore,  the  risks 
from  blood  diseases  other  than  leukemia 
were  not  counted  in  the  quantitative  risk 
assessment,  deaths  from  multiple 
myeloma  were  not  included  despite 
epidemiologic  evidence  for  an 
association  with  benzene  exposure  and 
"other  diseases  of  the  blood  and  blood- 
forming  organs"  were  not  included  in 
OSHA"s  quantitative  estimate  of  risk. 
These  exclusions  serve  to  underestimate 
the  risk  of  disease  related  to  benzene 
exposure. 

Lastly,  that  OSHA  used  epidemiologic 
data  instead  of  animal  data  to  quantify 
the  risk  further  supports  the  Agency's 
contention  that  risk  assessment 
understates  rather  than  overstates  the 
risks.  Studies  of  experimental  animals 
exposed  to  benzene  have  demonstrated 
the  induction  of  multiple  solid  tumors, 
yet  OSHA  did  not  use  these  data  as  part 
of  its  quantitative  estimate  of  risks. 
OSHA  used  data  for  leukemia  in 
humans  only  and  did  not  include  solid 
tumors  in  its  estimate  of  cancer  risk. 

The  API  submitted  a  ri.sk  assessment 
performed  by  Chinchilli  as  a  basis  for  its 
preferred  estimate  of  cancer  risk. 
Chinchilli  used  the  N'lOSH  study  only 
for  estimating  cancer  risk.  Rodricks  and 
Brett  preferred  the  exposure  estimate  of 
the  NIOSH  study  by  Crump  and  Allen  to 
that  done  by  Rinsky  et  al.  but  on  the 
other  hand,  they  preferred  the  log-linear 
model  used  by  Rinsky  of  MOSH  to  the 
linear  model  used  by  Crump.  Thus,  they 
picked  and  chose  various  aspects  of  a 
single  study  rather  than  selecting  all  of 
the  best  available  data  for  risk 
assessment. 

OSHA  prefers  the  risk  assessment 
methodology  used  by  Crump  and  Allen 
for  several  reasons  as  discussed  above. 
They  combined  data  from  three  separate 
epidemiologic  studies  for  their  risk 
assessment  and  thus  used  all  of  the  best 
available  data  to  determine  excess  risk. 
They  demonstrated  that  the  data  from 
all  three  studies  fit  a  linear  model  well. 
Furthermore,  the  linear  model  projected 
excess  leukemia  risks  that  were  more 
mid-point  estimates  as  compared  to  the 
log-linear  model  when  considering  both 
the  high  and  low  ranges  of  cumulative 
dose.  A  linear  relationship  has  been 
demonstrated  between  benzene  and 
several  site-specific  tumors  in  animals 
and  chromosomal  alterations  in  animals. 
Thus,  there  appears  to  be  biological 
plausibility  for  a  linear  relationship  as 
well  as  a  statistical  plausibility. 

5.  Studies  Showing  Effects  on  DNA  and 
Done  Marrow 

Studies  have  demonstrated 
chromosomal  abberrations  in  workers 
exposed  to  benzene  levels  that  averaged 


below  10  ppm.  Fredga  et  al.  (1979,  Ex. 
No.  128-57)  have  demonstrated  a 
significant  increase  in  chromosomal 
aberrations  among  industrial  workers 
exposed  for  several  hours  a  day  to 
benzene  levels  ranging  between  5  and  10 
ppm  as  compared  to  expected  values. 

The  results  of  the  DOW  Chemical 
Company  study  (Holder,  1978,  Ex.  No. 
159-45)  dem.onstrate  a  significant  excess 
of  chromosomal  aberrations  among  the 
benzene  exposed  workers  as  compared 
to  controls.  Average  benzene  exposures 
of  these  workers  were  reported  as  being 
below  10  ppm.  This  study  also 
demonstrates  an  exposure  level- 
response  for  chromosomal  breakage 
resulting  from  average  bezene  exposures 
below  10  ppm  and  perhaps  below  1  ppm. 

As  mentioned  earlier,  there  is  expert 
scientific  opinion  that  the  induction  of 
chromosomal  aberrations  serve  to  give 
an  estimate  of  the  magnitude  of  an 
exposure  that  could  increase  the  risk  of 
disease  (Bloom  et  al.  1981).  Thus, 
chromosomal  aberrations  have  been 
demonstrated  in  experimental  animals 
subjected  to  a  single  six-hour  exposure 
of  1  ppm  benzene.  Chromosomal 
aberrations  also  have  been 
demonstrated  in  workers  exposed  to 
average  concentrations  of  benzene 
averaging  between  1  ppm  and  10  ppm. 
These  toxic  responses  had  previously 
been  observed  at  higher  experimental 
doses  or  among  workers  exposed  to 
higher  levels  of  benzene  concentrations. 
There  was  little,  if  any.  dispute  to  these 
findings  during  the  proceeding.  An  issue 
was  raised,  however,  regarding  the 
meaning  of  chromosomal  aberrations  in 
relation  to  benzene  induced  leukemia. 

The  exact  mechanistic  interaction  of 
benzene  and/or  its  metabolite(s)  with 
cellular  DNA  which  eventually  leads  to 
human  cancer  is  not  known,  Nor  is  it 
knowTi  for  any  carcinogen.  However, 
there  is  a  substantial  body  of  evidence 
relating  chromosomal  aberrations 
(errors  in  chromosomal  number  or  in 
breakage)  to  an  increased  risk  of  cancer. 
Some  of  this  evidence  was  presented  in 
the  introduction  of  the  reports  that 
justified  the  chromosomal  studies  being 
conducted.  b\  the  past  10  years  there  has 
been  a  substantial  amount  of  data  that 
has  identified  very  specific  breaks  in 
chromosomes  that  have  been  related  to 
specific  tumors  and  particularly  to 
leukemia  in  humans.  While  OSHA  is  of 
the  opinion  that  the  exact  mechanism  by 
which  benzene  causes  leukemia  is  not 
known,  as  with  all  carcinogens,  it  is 
highly  likely  that  benzene's  effect  on  the 
DNA  that  results  in  chromosomal 
aberrations  is  a  part  of  the  process 
related  to  the  eventual  development  of 
cancer.  Thus,  the  Agency  views  the 
observations  of  benzene  induced 


chromosomal  aberrations  in 
experimental  animals  and  humans  as  a 
significant  finding  in  relation  to  the 
toxicity  of  benzene. 

Thus,  the  risks  estimated  using 
quantitative  risk  assessment  procedures 
are  consistent  with  empirical  evidence 
demonstrating  the  induction  of 
chromosomal  aberrations  and  leukemia 
as  a  result  of  benzene  exposures  below 
10  ppm. 

6.  Summary  of  Risk  Assessment  and 
Conclusions 

OSHA  concludes  that  there  are  good 
studies  available  to  be  used  for  the 
basis  of  risk  assessment.  A  number  of 
reasonable  risk  assessments  have  been 
performed.  OSHA  prefers  the  Crump 
and  Allen  estimates  based  on  the 
cumulative  dose  and  relative  risk  model 
and  the  results  from  the  three  studies 
which  provide  a  good  basis  for  risk 
assessment  because  it  makes  use  of  the 
most  data,  uses  the  most  biologically 
plausible  model  and  is  in  the  middle  of 
other  estimates. 

This  estimate  for  a  working  lifetime  of 
exposure  (45  years]  to  10  ppm  is  95 
excess  leukemia  deaths  per  1000 
workers  and  to  1  ppm  is  10  excess 
deaths  per  1000  workers.  OSHA  has  also 
used  these  estimates  in  quantifying  the 
number  of  lives  saved  from  leukemia. 

The  NIOSH  study  was  carried  out  in  a 
detailed  and  careful  manner  with 
virtually  complete  follow-up  and 
excellent  and  extensive  efforts  were 
used  to  characterize  dose.  The  clear 
dose  response  relationship  further 
strengthens  the  results.  The  Ott  study  is 
smaller,  but  there  are  reasonably  good 
exposure  data  and  the  study  clearly 
demonstrates  an  excess  risk  at  low  dose 
with  average  exposures  of 
approximately  5  ppm  for  the  cohort. 

The  Wong  study  had  very  complete 
follow-up  and  careful  ascertainment  of 
death.  OSHA  believes  the  estimates  of 
exposure  are  reasonable  having  been 
performed  by  knowledgeable  plant 
industrial  hygienjsts  based  on  a  protocol 
approved  by  CMA.  There  was  also  a 
clear  dose  response. 

Most  risk  assessments  used  a  linear 
model  (lARC.  EPA-CAG.  Crump  and 
Allen,  White  et  al.)  They  made 
estimates  sometimes  using  the  studies 
together  and  other  times  using  the 
studies  independently.  Various  differing 
assumptions  of  exposure  were  made, 
but  the  range  of  estimates  was  narrow. 
From  50-150  excess  leukemia  deaths  per 
1000  exposed  workers  were  estimated 
over  a  working  lifetime  at  10  ppm,  and 
5-15  excess  deaths  per  1000  were 
estimated  at  1  ppm.  This  narrow  range 
adds  further  confidence  to  OSHA's  best 


UM  i 


_Federal  Register  /  Vol.  52.  No.  176  /  Friday,  September  11,  1087  /  Rules  and  Re>juIations 


345U5 


estimate.  OSHA  prefers  the  linear  model 
with  epidemiologic  data  to  the  log-linear 
model. 

In  previous  OSFIA  proceedings  where 
the  cancer  being  evaluated  was  more 
common  (lung  cancer)  and  there  were 
more  studies  available  for  the 
substances  of  concern  (arsenic  and 
asbestos),  the  linear  model  best 
described  the  shape  of  the  dose 
response  curve.  OSHA  preferred  the 
Crump  and  Allen  risk  assessment 
because  it  was  based  on  data  from  all 
three  major  epidemiologic  studies  that 
were  of  the  highest  quality.  They  also 
used  a  linear  relative  risk  model  that 
has  been  widely  used  and  accepted  for 
cancer  risk  assessment  with 
epidemiologic  data.  The  estimated  risk 
was  also  in  the  middle  of  the  other 
estimates  made. 

All  parties  were  of  the  opinion  that 
the  Rinsky  study  is  a  well  conducted 
study  that  is  appropriate  for  use  in 
determining  risk.  API  also  agreed  that  it 
is  appropriate  for  use  in  quantitative 
risk  assessment.  API  also  preferred  the 
Crump  and  Allen  exposure  assessment. 
Therefore,  the  selection  of  the  Crump 
and  Allen  quantitative  risk  assessment 
includes  the  Rinsky  study  and  the 
Crump  and  Allen  exposure  assessment. 
Even  if  OSHA  had  relied  only  on  the 
Rinsky  study  with  the  Crump"  and  Allen 
quantitative  risk  assessment,  as  shown 
in  Table  D.  the  excess  risk  of  leukemia 
per  1000  workers  over  an  occupational 
lifetime  is  64  per  1000  at  10  ppm  and  6 
per  1000  at  1  ppm.  This  risk  is  not 
appreciably  different  than  the  risks 
projected  using  data  from  all  throe 
studies  and  it  is  OSH.'\s  opinion  that  it 
is  better  to  use  all  of  the  available  good 
quality  data  for  estimating  risks.  More 
confidence  in  the  projected  risks  can  be 
gained  by  evaluating  estimates  of  risk 
using  all  of  the  high  quality  studies. 

Several  questions  were  raised  about 
additional  dose  from  skin  absorption 
and  several  different  assumptions  were 
made  about  dose.  But  as  discussed 
above,  the  additional  dose  from  skin 
absorption  could  have  led  to  either 
higher  or  lower  estimates  of  risk.  The 
analyses  performed  indicate  that  in  any 
event,  such  additional  exposures  would 
not  substantially  alter  the  estimates. 

OSHA  preferred  to  rely  upon  risks 
projected  from  epidemiologic  data 
rather  than  upon  those  derived  from 
animal  cancer  studies.  However,  the 
animal  cancer  studies  were  of  high 
quality  and  if  high  quality  epidem.iologic 
studies  had  not  been  available.  OSHA 
would  have  relied  upon  the  animal 
studies  to  estimate  quantitative  cancer 
risk  to  workers  exposed  to  benzene.  As 
pointed  out  by  one  witness  for  the  API, 
it  was  very  reassuring  that  so  many 


different  risk  assessments  all  seem  to 
come  up  with  roughly  the  same  number. 
He  went  on  to  explain  that  the  average 
risk  projected  by  EPA  from  several 
animal  studies  was  virtually  identical  to 
the  average  risk  EPA  estimated  from 
three  epidemiological  studies.  Therefore, 
cancer  risks  based  upon  either 
epidemiologic  studies  or  animal  cancer 
studies  would  have  been  similar. 

Finally,  it  is  unusual  to  have 
observational  data  demonstrating  a 
significant  increase  in  cancer  so  close  to 
a  new  permissible  exposure  limit  being 
promulgated  by  OSHA.  The  study 
conducted  by  Dow  Chemical  Company 
has  been  accepted  as  a  well  conducted 
study  and  has  been  relied  upon  (as  well 
as  the  NIOSH  study)  by  numerous 
prestigeous  groups  and  individuals  for 
conducting  quantitative  cancer  risk 
assessment.  This  study  demonstrates  a 
significant  4-fold  increase  in 
myelogenous  leukemia  for  workers  who 
had  been  exposed  to  average  benzene 
concentrations  of  about  5  ppm  for  an 
average  of  about  nine  years. 
Furthermore,  two  out  of  the  four 
individuals  in  the  study  who  died  from 
leukemia  were  characterized  as  having 
been  exposed  to  average  benzene  levels 
below  2  ppm.  The  major  epidemiologist 
representing  CMA  during  these 
proceedings  also  interpreted  the  Dow 
study  as  providing  the  most  convincing 
direct  evidence  for  benzene  causing 
leukemia  as  a  result  of  exposures  below 
10  ppm  (Ex.  No.  201-33,  p.  22). 

Likew^ise,  cytogenetic  studies  have 
demonstrated  chromosomal  damage 
among  workers  exposed  to  benzene 
below  10  ppm  and  in  animals  exposed  to 
1  ppm  for  a  single  6-hour  period.  Thus, 
OSHA  concludes  that  a  significant  risk 
of  cancer  is  associated  with  a  10  ppm 
exposure  limit  and  that  this  risk  can  be 
significantly  reduced  through  the 
promulgation  of  a  1  ppm  average  PEL 
and  a  5  ppm  short-term  exposure  limit 
along  with  other  provisions  of  the 
standard. 

Vn.  Significance  of  Risk 

OSHA  follows  the  direction  of  the 
Supreme  Court  in  the  Benzene  decision 
[Industrial  Union  Dept.,  AFL-CIO  v. 
American  Petroleum  Inst..  448  U.S. 
(1980))  and  its  statute  in  deciding 
whether  to  issue  a  new  or  revised 
standard.  In  regulating  toxic  materials, 
OSHA  must  make  a  determination  that 
a  "significant"  health  risk  exists  and 
that  the  new  or  revised  standard  will 
substantially  reduce  or  eliminate  that 
risk. 

In  the  Benzene  decision,  the  Supreme 
Court  indicated  when  a  reasonable 
person  might  consider  the  risk 


significant  and  take  steps  to  decrease  it. 
The  Court  stated: 

It  is  the  Agency's  responsibility  to 
determine  in  the  first  instance  what  it 
considers  to  be  a  "significant"  risk.  Some 
risks  are  plainly  acceptable  and  others  are 
plainly  unacceptable.  If,  for  example,  the 
odds  are  one  in  a  billion  that  a  person  will 
die  from  cancer  by  taking  a  drink  of 
chlorinated  water,  the  risk  clearly  could  not 
be  considered  significant.  On  the  other  hand, 
if  the  odds  are  one  in  a  thousand  that  regular 
inhalation  of  gasoline  vapors  that  are  2% 
benzene  will  be  fatal  a  reasonable  person 
might  well  consider  the  risk  significant  and 
take  the  appropriate  steps  to  decrease  or 
eliminate  it.  [t.U.D.  v.  A.P.J. .  448  U.S.  at  635). 

The  Court  stated  that  "while  the 
Agency  must  support  its  findings  that  a 
certain  level  of  risk  exists  with 
substantial  evidence,  we  recognize  that 
its  determination  that  a  particular  level 
of  risk  is  'significant'  will  be  based 
largely  on  policy  considerations."  The 
Court  added  that  the  significant  risk 
determination  required  by  the  OSH  Act 
is  "not  a  mathematical  straightjacket." 
and  that  "OSHA  is  not  required  to 
support  its  findings  with  anything 
approaching  scientific  certainty."  The 
Court  ruled  that  "a  reviewing  court  (is) 
to  give  OSHA  some  leeway  where  its 
findings  must  be  made  on  the  frontiers 
of  scientific  knowledge  (and  that  *  '  * 
the  Agency  is  free  to  use  conservative 
assumptions  in  interpreting  the  data 
with  respect  to  carcinogens,  risking 
error  on  the  side  of  overprotection 
rather  than  underprofection "  (448  U.S.  at 
655,  656). 

As  part  of  the  overall  significant  risk 
determination,  OSHA  considers  a 
number  of  factors.  These  include  the 
type  of  the  risk  presented,  the  quality  of 
the  underlying  data,  the  reasonableness 
of  the  risk  assessments,  the  statistical 
significance  of  the  findings  and  the 
significance  of  risk  (See,  for  example. 
Arsenic,  48  FR  1864,  January  14, 1983). 

Benzene  exposure  causes  a  number  of 
serious  health  risks.  As  discussed  in 
section  V-A  benzene  exposure  is  a 
cause  of  leukemia.  Adult  leukemia  has  a 
poor,  survival  rate  (unlike  childhood 
leukemia),  and  a  shorter  latency  period 
than  many  types  of  cancer.  It  clearly  is  a 
fatal  disease.  Findings  also  indicate  that 
benzene  is  assocated  with  multiple 
myeloma  (plasma  cell  cancer  of  the 
bone  marrow)  and  lymphatic  cancers. 
Benzene  exposure  is  also  known  to 
cause  aplastic  anemia.  This  disease  of 
the  bone  marrow  reduces  the  body's 
oxygen  transportation  abilities, 
resistance  to  infection  and  clotting 
abilities.  It  can  lead  to  death  and  often 
cannot  be  effectively  treated.  Even  in 
those  instances  where  the  condition  is 
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responsive  to  therapy  and  the  patient 
survives,  the  individual  cellular 
elements  of  the  blood  rarely  return  to 
normal  levels. 

Benzene  exposure  is  also  associated 
with  other  forms  of  toxicity  to  the  bone 
marrow.  These  conditions  are  serious, 
but  often  treatable  and  reversible  if 
caught  in  their  early  stages. 

As  discussed  in  the  health  effects 
section,  benzene  exposure  is  also  clearly 
associated  with  chromosomal  damage. 
While  such  findings  do  not  provide 
direct  evidence  for  a  genetic  or 
carcinogenic  effect,  they  do  constitute 
indirect  evidence  for  cancer  because 
cellular  D.N.A  is  being  adversely 
affected. 

Clearly  both  cancer,  predominantly 
leukemia,  and  aplastic  anemia  are  risks 
of  the  most  serious  and  often  fatal  kind. 
The  other  disease  risks  are  also  serious. 
though  not  usually  fatal.  Although  this 
significant  risk  discussion  concentrates 
on  the  leukemia  risk,  and  concludes  that 
that  risk  alone  is  significant,  the  other 
risks,  though  not  as  readily  quantifiable, 
add  to  the  significance  of  the  risk 
presented. 

The  underlying  epidemiologic  studies 
which  provide  a  basis  for  the 
quantification  of  risk  are  in  general  of 
reasonable  to  high  quality,  clearly 
demonstrate  a  relationship  between 
benzene  exposure  and  leukemia,  and 
provide  a  basis  for  risk  assessment. 
There  is  a  reasonable  basis  for 
determining  the  exposed  population  and 
excluding  other  agents.  In  the  Rinsky, 
Ott  and  Wong  studies  there  is  excellent 
follow  up.  Follow  up  is  not  as  extensive 
in  the  Askoy  and  Vigliani  studies,  but 
the  methodology  would  tend  to 
underestimate  disease  incidence.  The 
Wong  and  Ott  studies  provide  a 
reasonable  basis  for  estimating  dose 
with  some  contemporaneous  exposure 
measurements  and  expert  evaluations. 
The  estimates  of  dose  in  some  of  the 
studies  approach  the  level  which 
currently  exposed  workers  would 
experience  over  an  occupational 
lifetime. 

Subsequent  to  the  proposal,  the 
Rinsky  1986  study  was  completed.  This 
study  includmg  a  detailed  evalution  of 
contemporaneous  exposure  data  and  an 
assignment  of  cumulative  exposure  for 
each  worker.  All  or  virtually  all 
participants  in  the  rulemaking  including 
API  agreed  it  was  an  excellent 
evaluation  of  dose  while  the  workers 
were  at  Pliofilm,  far  better  than  most 
retrospective  epidemiology  studies. 

In  addition,  2  of  the  studies,  Wong, 
1983  and  Rinsky,  1986  demonstrated  a 
clear  dose  response  relationship,  that  is, 
higher  exposures  lead  to  higher  risks  of 
cancer.  This  strengthens  the  already 


high  degree  of  confidence  in  utilizing  the 
studies  for  risk  assessment.  In  addition 
they  are  direct  evidence  that  lowering 
exposure  leads  to  substantial  reduction 
in  risk. 

The  studies  which  OSHA  principally 
relies  were  statistically  significant.  The 
dose  response  relationship  in  Rinsky, 
1986,  and  Wong,  1983,  is  statistically 
significant. 

The  International  Agency  for 
Research  on  Cancer  and  the  Carcinogen 
Assessment  Group  of  the  Environmental 
Protection  Agency  concluded  that  the 
data  available  prior  to  the  completion  of 
Wong  study  and  Rinsky,  1986  update 
were  sufficient  to  perform  risk 
assessments  on  the  relationship 
between  benzene  exposure  and 
leukemia, 

OSHA  concludes  that  the  underlying 
epidemiologic  studies  provide  a  strong 
basis  for  risk  assessment.  There  are 
several  high  quality  epidemiologic 
studies  with  excellent  follow-up  and 
good  to  excellent  exposure  data.  Two 
studies  provide  direct  evidence  of  clear 
dose  response.  As  discussed  above  the 
estimates  of  risk  from  the  studies 
separately  and  taken  together  provide 
relatively  close  and  consistent  estimates 
of  risk.  A  number  of  experts  such  as  Dr. 
Crump  agree  that  they  provide  a  sound 
basis  for  risk  assessment.  (See  also  the 
extended  discussion  in  the  risk 
assessment  section). 

Since  1978,  three  major  studies  of  high 
quality  in  experimental  animals  have 
confirmed  the  carcinogenicity  of 
benzene.  As  discussed  above,  the 
National  Toxicology  Program  (NTP)  has 
demonstrated  statistically  significant, 
dose-dependent  increases  in  cancers  of 
multiple  sites  for  both  sexes  of  two 
species  using  its  standard  protocol.  A 
minimum  of  nine  tumor  types  or  sites 
have  been  induced  in  mice  and  rats  by 
benzene  in  the  NTP  study.  Maltoni  also 
demonstrated  the  induction  of  cancer  in 
rats  exposed  to  benzene  through  both 
inhalation  and  oral  gavage  as  discussed 
above. 

The  animal  data  by  themselves  would 
provide  a  good  basis  for  risk 
assessment.  A  number  of  the  tumor  sites 
demonstration  clear  dose-response 
down  to  the  lowest  level  test.  There  was 
excess  cancer  incidence  dowm  to  an 
equivalent  of  20  ppm  inhalation,  the 
lowest  exposure  level  tested  in  the  NTP 
study. 

Section  VI,  immediately  above, 
discusses  at  length  the  risk  assessments 
performed  for  benzene,  the  basis  for 
those  assessments  and  criticism  of  those 
assessments. 

As  analyzed  above,  a  number  of 
authoritative  organizations  and 
distinguished  scientists  have  performed 


risk  assessments  or.  benzene.  For 
example  the  Environmental  Protection 
Agency-Carcinogen  Assessment  Group 
estimated,  adjusted  to  occupational 
exposures  for  a  working  lifetime,  that 
benzene  presents  a  risk  of  34  excess 
leukemia  deaths  per  1000  workers 
exposed  to  10  ppm  and  3,4  per  1000  at  1 
ppm.  The  International  Agency  for 
Research  on  Cancer's  assessment,  based 
on  the  Rinsky,  1981  study,  converted  to 
occupational  lifetime  exposure,  shows 
an  excess  risk  of  14-140  per  1000  at  10 
ppm  and  1,4  per  1000  at  1  ppm, 

(The  estimates  presented  are  based  on 
a  working  lifetime  of  exposure  of  40  to 
45  years  during  working  hours.  Many 
employees  in  the  chemical, 
petrochemical  and  refinery  industries  do 
spend  a  substantial  part  of  their  working 
lifetime  in  the  industry.  Section  6(b)(5) 
of  the  OSHA  their  act  states  that  OSHA 
health  standards,  should  create  a 
situation  such  "that  no  employee  will 
suffer  material  impairment  of  health  or 
functional  capacity  even  if  such 
employee  has  regular  exposure  to  the 
hazard  dealt  with  by  such  standard  for 
the  period  of  his  working  life,") 

The  White,  et  al.  risk  assessment 
estimated  excess  leukemia  risk  of  44- 
156  per  1000  at  10  ppm  and  5-16  per  1000 
at  1  ppm.  This  study  has  been 
extensively  reviewed  and  the  comments 
responded  to  as  discussed  above. 

Crump  and  Allen  performed  risk 
assessments  using  data  from  the  three 
major  epidemiologic  studies  that 
evaluated  benzene  and  leukemia.  In  one 
analysis,  they  combined  the  results  of 
the  Ott,  Wong  and  Rinsky  studies.  This 
analysis  utilized  the  most  detailed 
exposure  data  available  for  the  Rinsky 
and  Ott,  studies.  That  assessment 
indicated  an  excess  risk  per  1000 
exposed  workers  of  95  leukemia  deaths 
at  10  ppm  and  10  at  1  ppm.  The 
confidence  intervals  were  also 
computed  and  are  quite  narrow.  There  is 
95%  confidence  that  the  risk  is  between 
37  and  186  per  1000  at  10  ppm  and 
between  4  and  22  per  1000  at  1  ppm. 

NIOSH  and  the  American  Petroleum 
Institute  presented  assessments  utilizing 
the  log-linear  model.  This  model  is  more 
commonly  used  for  measuring  the 
effects  of  various  confounding  variables 
on  dose  response  then  for  cancer  risk 
assessment.  It  has  an  exponential  term 
that  can  result  in  very  large  changes  in 
risk  over  small  changes  in  exposure.  The 
NIOSH  estimate  of  risk  converted  to  the 
method  of  presentation  used  here  as  634 
at  10  ppm  and  5  at  1  ppm. 

The  API  presented  an  assessment  by 
Chinchilli  as  analyzed  by  Rodricks  and 
Brett.  Their  preferred  estimate  based  on 
the  Rinsky  study,  the  log-linear  model, 
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the  initial  Crump  exposure  assessment 
and  various  adjustments  is  8  excess 
leukemia  deaths  per  1(X)0  at  10  ppm  and 
0.6  at  1  ppm.  However,  they  argued  the 
risk  will  probably  be  lower  because  they 
believe  exposures  in  the  Rinsky  study 
might  have  been  higher  then  the 
estimates. 

Several  risk  assessment  based  on 
animal  data  have  been  performed.  EPA- 
CAG  estimated  30  excess  human  deaths 
per  1000  exposed  workers  at  10  ppm  and 
3  at  1  ppm  based  on  Zymbal  gland 
carcinoma  in  female  rats.  This  estimate 
is  virtually  identical  to  the  risk  CAG 
projected  based  upon  epidemiologic 
data.  Crump,  estimated  20  and  2  based 
on  all  squamous  eel!  carcinomas  in  male 
mice.  Hooper  estimated  79  and  8  based 
on  mammary  carcinoma  in  female  rats. 
Hooper  converted  animal  exposure  to 
human  exposure  based  on  adjustment 
for  surface  area  differences  between 
animals  and  humans  while  Crump  made 
the  adjustment  based  on  body  weight 
differences.  Both  are  accepted 
techniques. 

OSHA  concludes  that  it  is  more 
appropriate  to  utilize  the  human  data  for 
significant  risk  analysis  since  it  avoids 
the  need  to  convert  animal  results  to 
human  risk.  Most  participants  in  the 
proceeding  recommended  this  approach. 
However,  the  animal  data  are  strong 
and  allow  for  better  control  of  dose  than 
epidemiologic  studies.  The  animal 
estimates  are  consistent  with  the  human 
estimates  and  would  be  a  strong  basis 
for  risk  assessment  if  good  human  data 
were  not  available. 

OSHA  concludes  that  the  Crump  and 
Allen  estimates  based  on  the  three 
epidemiologic  studies  is  its  perferred 
maximum  likelihood  estimate.  That 
estimate  is  based  on  the  most  data  of 
any  risk  assessment.  Because  of 
■  possible  unique  factors  at  one  location 
or  mistakes  in  estimation  of  exposure  or 
relative  risk,  consistent  results  from 
several  good  studies  add  to  the 
confidence  in  the  estimate  of  risk. 
Crump  and  Alien  made  use  of  the  most 
extensive  exposure  data  with  an 
approach  preferred  by  API.  They  also 
used  a  model  for  epidemiologic  data 
which  is  widely  accepted  for  cancer  risk 
assessment  purposes  and  the  data  fit  the 
model  acceptably.  The  model  is  also 
supported  by  biologic  data  which  is 
discussed  extensively  above.  A  number 
of  the  chromosomal  and  blood  element 
responses  to  benzene  in  both  humans 
and  animals  are  clearly  linear.  In 
addition,  it  is  an  estimated  broadly  in 
the  middle  range  of  other  reasonable 
estimates  presented. 

The  Crump  and  Allen  assessment 
projects  the  risk  as  95  excess  leukemia 
death  per  1000  exposed  employees  for  a 


working  lifetime  of  exposure  to  10  ppm 
benzene  and  10  excess  deaths  per  1000 
at  1  ppm.  The  other  reasonable 
estimates  projected  risks  ranging  from 
&-634  per  1000  ppm  and  from  0.6  to  16 
per  1000  at  1  ppm  (The  NIOSH  estimate 
at  634  per  1000  is  substantially  higher 
than  the  next  highest  of  156  per  1000  at 
10  ppm).  These  are  maximum  likelihood 
estimates  not  upper  confidence  bounds. 

OSHA's  best  estimate  of  risk  is 
approximately  in  the  mid  point  of  its 
best  estimates  at  time  of  the  proposal 
(44-152  per  1000  at  10  ppm).  Subsequent 
to  the  proposal  OSHA  has  had  the 
benefit  of  additional  data  and  time  to 
analyze  the  Wong  data  and  exposure 
analysis  by  Crump  and  Allen.  The  new 
best  estimate  takes  all  this  evaluation 
into  account.  The  Crump  and  Allen 
estimates  incorporate  modifications  to 
the  NIOSH  exposure  estimates  which 
API  recommended. 

The  American  Petroleum  Institute 
preferred  the  Chinchilli-Rodricks-Brett 
analysis  of  8  at  10  ppm  and  0.6  at  1  ppm. 
This  is  a  reasonable  estimate,  but 
OSHA  feels  not  as  well  supported.  It 
uses  a  model  that  was  not  developed  for 
cancer  risk  assessment.  It  does  not 
make  use  of  the  data  from  several  well 
conducted  epidemiology  studies  which 
provide  a  reasonable  basis  for  risk 
assessment.  It  is  at  the  low  range  of  a 
series  of  estimates  made  by  experts  and 
expert  organizations. 

OSHA  has  followed  a  consistent 
approach  to  significant  risk  analysis 
since  1982  when  it  first  put  into  practice 
the  directions  of  the  Supreme  Court  in 
lUD  v.  API,  the  benzene  decision.  The 
approach  has  been  used  for  the  arsenic 
(48  FR  1869;  Jan.  14. 1983)  and  ETO  (49 
FR  25734: 1984)  final  standards  which 
have  been  upheld  by  2  Courts  of  Appeal 
(ASARCO  V.  OSHA,  746  F.2d  483  (9th 
Cir.  1984))  and  Public  Citizen  v.  Tyson, 
796  F.2d  1479  (DC.  Cir.  1966).  the 
asbestos  final  (51  FR  22612;  June  20, 
1986)  and  the  benzene,  EDB  and 
formaldahyde  proposals, 

OSHA  pointed  out  that  guidance  for 
the  Agency  in  evaluating  significant  risk 
is  provided  by  an  examination  of 
occupational  risk  rates  and  legislative 
intent.  For  example,  in  the  high  risk 
occupations  of  fire  fighting,  and  mining 
and  quarrying  the  average  risk  of  death 
from  all  causes  of  occupational  injury  or 
an  acute  occupationally  related  illness 
from  a  lifetime  of  employment  (45  years) 
is  27.45  and  20.16  per  1,000  employees 
respectively.  Typical  occupational  risk 
of  death  in  occupations  of  average  risk 
are  2.7  per  1,000  for  all  manufacturing 
and  1,62  per  1,000  for  all  service 
employment.  Typical  lifetime 
occupational  risks  of  death  in 
occupations  of  relatively  low  risk  are 


0.48  per  1.000  in  electric  equipment  and 
0,07  per  1,000  in  retail  clothing.  These 
rates  are  derived  from  1979  and  1980 
Bureau  of  Labor  Statistics  data  from 
employers  with  11  or  more  employees 
adjusted  to  45  years  of  employment  for 
46  weeks  per  year. 

There  are  relatively  few  data  on  risk 
rates  for  occupational  cancer  as 
distinguished  from  occupational  injury 
and  acute  illness.  The  estimated  cancer 
fatality  rate  from  the  maximum 
permissible  occupational  exposure  to 
ionizing  radiation  is  17  fo  29  per  1.000 
exposed  employees.  (47  years  at  5  rems; 
Committee  on  the  Biological  Effects  of 
Ionizing  Radiation  (BEIR)  III 
predictions.)  However  most  radiation 
standards  require  that  exposure  limits 
be  reduced  to  the  lowest  level 
reasonably  achievable  below  the 
exposure  limit  (the  ALARA  principle). 
Approximately  95%  of  radiation  workers 
have  exposures  less  than  one-tenth  the 
maximum  permitted  level.  This  risk  at 
one-tenth  the  permitted  level  is  1.7  to  2.9 
per  1,000  exposed  employees. 

OSHA  pointed  out  in  the  benzene 
proposal  that  the  fatality  risk  associated 
with  10  ppm  benzene  was  similar  to  the 
risk  OSHA  found  significant  at  the  old 
exposure  limit  in  arsenic  of  148-425  per 
1000  (48  FR  1864.  1896;  Jan.  14,  1983), 
ETO  of  69-109  per  1000  (49  FR  25734, 
June  22, 1984)  and  EDB  of  70-110  per 
1000  (48  FR  45975:  Oct,  7,  1983),  In 
addition  in  the  recent  asbestos  final 
standard,  OSHA  found  a  risk  of  64  per 
1000  at  the  old  exposure  limit  significant 
(Supra).  OSHA  stated  in  those 
standards  and  in  the  benzene  proposal. 

Congress  passed  the  Occupational  Safety 
and  Health  Act  of  1970  because  of  a 
determination  that  occupational  safety  and 
health  risks  were  too  high.  Based  on  this  it  is 
clear  that  Congress  gave  OSHA  authority  to 
reduce  risks  of  average  or  above  average 
magnitude  when  feasible.  Further  the 
Supreme  Court  stated  that  "if  the  odds  are 
one  in  a  thousand  that  regular  inhalation  of 
gasoline  vapors  that  are  2%  benzene  will  be 
fatal  a  reasonable  person  might  well  take  the 
appropriate  steps  to  decrease  or  eliminate  it 
(50  FR  50539). 

Dr.  Rodricks  (testifying  at  the  request 
of  API)  suggested  that  'iifetime  risks  (of 
death)  in  the  range  of  0.1.  maybe  even 
up  to  3  per  1000.  would  likely  be 
considered  insignificant  by  most 
people."  (Tr..  3/21/86.  p.  29).  As  just 
stated  OSHA  believes  Congress 
intended  to  reduce  risks  of  average 
magnitude  and  the  Supreme  Court 
indicated  a  reasonable  person  might 
well  fake  steps  to  reduce  a  risk  of  1  per 
1000.  In  addition,  the  benzene  risk  is  an 
additive  risk;  it  is  in  addition  fo  the 
other  risks  from  accidents,  etc.  that 
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benzene  exposed  workers  face.  The 
national  risk  figures  are  totals  of  all 
risks.  OSHA  continues  to  conclude  that 
it's  analysis  is  the  better  policy. 

Within  this  context  OSHA's  final 
conclusion  (as  was  the  preliminary 
conclusion)  is  that  significant  risk  exists 
at  the  10  ppm  level.  Based  on  the  best 
supported  estimates  of  95  excess  deaths 
per  1000,  the  risk  is  clearly  greater  than 
the  risks  in  riskiest  occupations  or  the 
risk  of  one  in  1000  the  Supreme  Court 
found  a  reasonable  person  might  find 
significant. 

The  lowest  estimate  presented  was  8 
per  1000  at  10  ppm.  That  is  greater  than 
the  risks  of  average  occupations  and 
greater  than  the  risk  the  Supreme  Court 
indicates  a  reasonable  person  might 
choose  to  reduce.  Therefore  even  based 
on  this  estimate.  OSHA  would,  as  it  also 
stated  in  its  proposal,  determine  that  the 
risk  was  significant.  No  major  party 
challenged  OSHA's  decision  to  reduce 
exposures  from  10  ppm, 

OSHA  also  concludes  that  the  new 
benzene  standard  will  result  in  a 
substantial  reduction  in  significant  risk. 
All  the  risk  assessments  indicate  that 
the  reduction  of  risk  will  be  at  least  90 
percent.  In  addition  several  of  the 
human  (Rinsky,  Wong)  and  animal 
(.\TP)  studies  conclusively  demonstrate 
that  lowering  exposures  substantially 
lowers  risk.  A  90  percent  reduction  of 
risk  is  clearly  substantial. 

Based  on  OSHAs  preferred  estimates 
of  risk,  the  final  standard  would  result 
in  85  fewer  leukemia  deaths  per  lOOO 
workers  exposed  at  the  current  10  ppm 
level  for  a  working  lifetime.  Based  on 
OSHA's  current  estimate  of  exposures, 
the  final  standard  would  save  a 
minimum  of  230  leukemia  deaths  over  a 
working  lifetime  (4,5  year  period).  Using 
the  API  preferred  estimate,  the  lowest 
estimate  of  risk  reduction,  the  standard 
would  result  in  7.4  fewer  leukemia 
deaths  per  1000. 

OSHA  would  find  a  substantial 
reduction  in  significant  risk  at  1  ppm 
based  on  the  reduction  in  leukemia  rates 
alone.  However.  OSHA  concludes  that 
there  will  also  be  substantia!  additional 
benefits.  OSHA's  best  estimate  is  that 
there  will  be  a  reduction  in  92  deaths 
from  aplastic  anemia  and  other  diseases 
of  the  blood  and  blood-forming  organs 
over  the  period  and  perhaps  more  as 
they  may  be  eliminated  as  an 
occupational  disease.  There  will  also  be 
a  reduction  in  multiple  myleoma. 
Similarly  there  will  be  reductions  in 
pancytopenias  and  other  blood  diseases 
and  in  damage  to  the  genetic  material. 
These  may  be  possibly  eliminated  as 
occupationally  caused  diseases  in 
conjunction  with  the  medical 
surveillance  provisions.  Medical 


surveillance  will  detect  early  some  of 
the  blood  changes  which  are  indicative 
of  bone  marrow  toxicity.  Treatment  or 
removal  may  prevent  those  diseases 
from  developing  further  or  lead  to  their 
cure.  Aplastic  anemia  and  most  other 
blood  diseases  related  to  benzene 
exposure  (except  acute  adult  leukemia) 
are  treatable. 

The  remaining  risk  predicted  by  the 
Crump  and  Allen  assessment  at  1  ppm  is 
10  per  1000.  This  estimate  does  not  take 
into  account  the  benefits  of  medical 
surveillance  and  the  industrial  hygiene 
provisions  of  the  standard  or  that  the 
employers  will  lower  exposures  below  a 
long  term  averages  of  1  ppm,  or  where 
feasible  below  the  action  level,  to  have 
confidence  they  are  not  going  above  the 
PEL  or  where  feasible  above  the  action 
level. 

As  stated  in  the  proposal,  the  Crump 
and  Allen  predicted  level  of  risk  at  1  is 
such  that  "OSHA  would,  if  it  were 
feasible,  seek  to  reduce  the  level  of  risk 
estimated  at  1  ppm  by  the  risk 
assessment.  "(Benzene  proposal,  50  FR 
50539).  OSHA  reached  similar 
conclusions  in  the  Arsenic,  ETO  and 
Asbestos  final  standards.  It  is  above 
average  levels  of  risk  in  industry  and 
above  the  level  of  risk  the  Supreme 
Court  indicated  a  reasonable  person 
might  decide  to  reduce.  OSHA 
concludes  that  the  final  standard  is 
carrying  out  congressional  intent  within 
the  limits  of  feasibility  and  does  not 
attempt  to  reduce  insignificant  risks. 

However,  as  just  stated  the  real 
reduction  in  risk  is  greater  than  the  risk 
assessment  estimates  demonstrate  and 
the  remaining  risk  will  be  less  than  the 
risk  assessment  number  indicates.  They 
do  not  take  into  account  the  benefits  of 
medical  surveillance  and  the  industrial 
hygiene  provisions.  Many  employers 
where  feasible  will  reduce  exposures 
below  the  action  level  to  avoid  the 
expense  of  the  monitoring  and  medical 
provisions.  Employees  exposed  between 
the  action  level  and  PEL  will  have  the 
benefits  of  those  provisions.  In  both 
cases  employers  will  achieve  average 
exposures  below  the  action  level  or  PEL 
in  order  to  take  into  account  a  normal 
degree  of  variability  and  have  a 
reasonable  degree  of  confidence  they 
are  achieving  the  level  consistently. 

Therefore,  OSHA  concludes  that  the 
final  standard  is  protective  of  workers 
and  as  stated  in  the  proposal  "that 
employers  who  fulfill  the  provisions  of 
the  standard  will  be  taking  reasonable 
steps  to  protect  their  employees  from 
the  hazards  of  benzene.  Indeed  many 
employers  have  already  reduced 
exposure  of  employees  to  below  those  of 
the  proposed  standard."  (50  FR  50539) 


The  API  (and  several  employers) 
though  not  dissenting  from  a  1  ppm 
level,  have  contended  that  OSHA  must 
adopt  the  Rodricks  and  Brett  analysis  of 
the  Chinchilli  risk  assessment  (RBC 
analysis).  They  contend  that  OSHA 
must  then  find  that  1  ppm  has 
eliminated  all  significant  risk, 

API  stated: 

It  would  not  oppose  a  reduction  in  the  PEL 
to  a  level  as  low  as  1  ppm  so  long  as  two 
crucial  conditions  are  met.  "First,  *   *   *  a 
finding  that  workplaces  in  compliance  with  a 
1  ppm  PEL.  and  with  appropriate  ancillary 
requirements,  will  fully  protect  workers  from 
significant  risk  *  *  *. 

Second  the  ancillary  requirements  of  the 
new  standard  must  be  practical  and  justified 
by  a  clear  hygiene  necessity.  Although  most 
of  the  provisions  OSHA  proposed  meet  the 
test,  several  do  not.  (Ex.  No.  260.  pp.  2-3). 

As  discussed  in  the  risk  assessment 
section.  OSHA  agrees  the  RBC  analysis 
is  reasonable.  However,  OSHA's  best 
estimate  is  the  Crump  and  Allen 
analysis  for  the  reasons  stated.  Even  the 
RBC  0.6  per  1000  estimate  at  1  ppm  is 
not  very  much  lower  than  the  level  the 
Supreme  Court  stated  a  reasonable 
person  might  take  action  to  reduce. 

However,  as  a  comparison  between 
the  API  quotes  and  the  OSHA 
conclusion  demonstrate,  the 
disagreement  is  not  dramatically  broad. 
All  agree  that  the  standard  is  more  than 
an  exposure  limit.  It  also  is  a  carefully 
worked  out  set  of  medical  and  industrial 
hygiene  provisions.  All  agree  that  these 
provisions  will  reduce  risk  to  a  greater 
degree  than  the  risk  assessments 
predict:  In  addition,  virtually  all 
employers  keep  long  term  average 
exposures  under  the  PEL  by  a  margin, 
and  where  feasible  under  the  action 
level  with  a  margin. 

Those  factors  assure  OSHA  that  there 
will  be  a  substantially  greater  reduction 
in  risk  than  the  risk  assessments 
estimate  and  will  provide  protection  to 
benzene  exposed  workers.  Employers 
who  carry  out  the  provisions  of  the 
standard  conscientiously  may  have 
confidence  they  are  protecting  their 
employees  and  employees  working  for 
such  employers  can  feel  confident  that 
they  are  receiving  substantial 
protection. 

VIII.  Summary  of  the  Regulatory  Impact 
and  Regulatory  Flexibility  Analysis, 
Feasibility  Analysis,  and  Environmental 
Impact  Assessment 

A.  Introduction 

Executive  Order  12291  (46  FR  13197, 
Feb.  19. 1981)  requires  that  a  regulatory 
analysis  be  conducted  for  any  rule 
having  major  economic  consequences  on 
the  national  economy,  individual 
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industries,  geographical  regions,  or 
levels  of  government.  Similarly,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
Subsection  601  et  seq.)  requires  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  to  consider  the 
impact  of  the  regulation  on  small 
entities. 

Consistent  with  these  requirements. 
OSH.A  has  prepared  a  Regulatory 
Impact  and  Regulatory  Flexibility 
Analysis  for  the  benzene  standard.  This 
analysis  describes  the  industries 
affected  by  the  standard,  some  of  the 
potential  benefits  that  will  accrue  to 
employees  exposed  to  benzene  at  their 
places  of  work  and  the  costs  of 
compliance  with  the  standard. 

The  OSHA  Act  requires  OSHA  to 
demonstrate  the  technological  and 
economic  feasibility  of  the  provision. 
This  Section  demonstrates  that  the  final 
standard  is  feasible. 

B.  Industry  and  Exposure  Profiles 

Benzene  is  produced  primarily  by  the 

petrochemical  and  petroleum  refining 
industries  by  a  process  called  catalytic 
reformation,  which  converts  certain 
lower  octane  aliphatic  hydrocarbons 
into  higher  octane  aromatic 
hydrocarbons.  These  two  industries  are 
responsible  for  98  percent  of  the  total 
U.S.  production  of  benzene.  Recovery 
through  catalytic  reformation,  including 
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the  benzene  formed  from  the 
dealkylation  of  toluene,  accounts  for 
approximately  75  percent  of  the  total 
quantity  of  benzene  produced.  Recovery 
through  coal-derived  benzene,  primarily 
as  a  by-product  of  the  coking  process  in 
steel  mills  was  once  a  major  source  of 
benzene.  Now  it  accounts  for  only  2 
percent  of  the  total  United  States 
production. 

Industries  Covered  in  the  Preliminary 

Analysis 

OSHA  estimates  that  approximately 
240,000  workers  are  exposed  to  benzene 
in  seven  major  industry  sectors  that  are 
under  the  Agency's  jurisdiction.  These 
sectors  include  the  benzene  producers 
(i.e..  petrochemicals,  petroleum  refining, 
and  coke  and  coal  chemical 
manufacturing),  the  rubber  tire 
manufacturing  industry,  and  firms 
engaged  in  the  bulk  storage  and 
transportation  of  benzene  and  petroleum 
products  containing  benzene. 

In  three  industry  sectors — 
petrochemicals,  petroleum  refineries, 
and  coke  and  coal  chemicals — the 
manufacturing  processes  likely  to 
contribute  to  benzene  exposures  are 
either  highly  automated  or  are 
performed  infrequently.  Exposed 
employees  are  generally  the  unit 
operators,  tankcar  loaders  and 


unloaders.  laboratory  technicians,  and 
maintenance  personnel. 

In  the  manufacture  of  rubber  tires, 
benzene  exposures  occur  as  a  result  of 
the  use  of  benzene-contaminated 
solvents.  Exposed  employees  include 
process  operators,  workers  responsible 
for  the  storing,  mixing,  loading,  and 
unloading  of  solvents,  as  well  as 
laboratory  technicians  and  maintenance 
personnel.  Supervisory  personnel  may 
also  be  exposed  to  solvents  containing 
benzene. 

In  three  other  industry  sectors — bulk 
terminals  (large  wholesale  storage 
facilities  supplied  by  pipelines  or 
barges),  bulk  plants  (small  wholesale 
storage  facilities  supplied  by  truck),  and 
transportation — the  exposed  employee 
population  consists  primarily  of  those 
who  load  and  unload  benzene  and 
material  containing  benzene.  Employee 
exposures  reach  peak  levels  while  these 
materials  are  being  transferred; 
however,  transfer  operations  may  not 
occur  daily. 

OSHA  believes  that  the  exposure 
profile  presented  in  Table  A  is 
representative  of  the  industries 
analyzed.  The  data  sources  used  to 
estimate  the  population  at  risk  for  each 
of  these  industry  sectors  are  discussed 
in  Chapter  II  of  the  Regulatory  Impact 
Analysis. 


Table  A.— Number  of  Employees  Exposed  to  Benzene  and  Current  Exposure  Levels  (By  Industry  Divisions) 


Industry  sector 


Percent  of  observations  in  each  exposure  category  S-tiour  time 
weigtited  average  (TWA)  benzene  concentrations  (ppm) 


0.0-0.1 


0.11-0.5 


Petrochemical  plants  • 

Petroleum  refineries"  "^ 

Coke  and  coal  chemicals  * 

Tire  manufacturers ' 

Bulk  terminals  ^ 

Bulk  plants  " 

Transportation  via  tank  truck  * . 


Total. 


64.6 
0.0 
53.4 
57.8 
57.8 
68.4 


74.6 
26.1 
39.3 
37.5 
32.8 
32.8 
23.1 


0.51-1.0 


1.1-5.0    I     5.1-10 


10-t- 


4.6 
27.6 
6.3 
5.3 
5.3 
5.3 


23.0 
3.8 

27.5 
2.8 
3.7 
3.7 
29 


24 
0.5 
4.4 
0.0 
03 
0.3 
01 


0.0 
0.4 
1.3 
0.0 
0.1 
0.1 
0.2 


Total 
number  of 
employees 


4.300 
47.547 

■•947 
65.000 
27,095 
45,323 
47,600 


237.812 


obtained 
159-67. 


Source:  U.S.  Department  of  Labor,  OSHA.  Office  of  Regulatory  Analysis. 

»   Percentages   represent   t.ne   portion   of   workers  whose  average  exposures  are   in   each   category    Data   , 

Percentages  represent  the  portion  of  sampling  results  in  each  exposure  category.  Data  obtained  from  Ex  No   1 
'^  Data  do  not  reflect  respirator  use  and  sampling  biases.  (See  Ex.  No.  204-7). 
'■■   Percentages  repiesent  the  portion  of  workers  whose  average  exposures  are  in  each  category.   Data  obtained  from  Ex 

Excludes  workers  employed  at  the  coke  ovens. 
'  Percentages  represent  the  portion  of  sampling  results  in  each  exposure  category.  Data  obtained  from  Ex.  No.  153. 


from    Ex     No.    242. 
No.    153. 


Table  A  does  not  include  workers 
employed  by  firms  that  are  either 
covered  by  the  exclusions  (see  the 
discussion  of  the  exclusions  under  the 
scope  section)  or  that  are  under  the 
jurisdiction  of  other  regulatory  agencies. 
Additionally,  the  profile  does  not 
include  workers  employed  in  the 
miscellaneous  industries  that  use 


products  containing  small  quantities  of 
benzene  and  tank  maintenance  firms 
because  exposure  data  for  these 
industries  were  not  available. 

OSHA  believes  that  the  firms  that  use 
solvents  contaminated  with  benzene 
will  be  able  to  switch  to  solvents  with 
very  low  concentrations  of  benzene.  As 
these  solvents  are  excluded  from  the 


scope  of  the  proposed  standard,  this 
approach  will  provide  the  most  cost- 
effective  means  of  complying  with  the 
proposed  standard.  Tank  maintenance 
firms  have  the  problems  of  flammability 
and  asphyxiation  to  contend  with, 
which  are  general  to  most  petroleum 
products  in  confined  spaces.  This 
standard  does  not  specifically  address 
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Ihest:  problems.  Those  firms  have  not 
made  comments  in  the  rulemaking. 
OSHA  believes  the  efforts  to  control 
flammability  and  asphyxiation  will 
handle  benzene  inhalation  problems. 

Industries  Not  Covered  in  the 
Preliminary  Study 

OSHA  based  much  of  its  preliminary 
analysis  on  a  study  conducted  by  |RB 
Asso'ciates  in  1984  [Ex  No.  153).  JRB 
identified  seven  major  industry  sectors 
in  which  employees  have  significant 
benzene  exposures.  The  1985  OSHA 
proposal,  therefore,  also  focused  on 
these  industries.  In  response  to  the 
proposal,  two  additional  sectors  were 
identified  as  a  source  of  significant 
benzene  exposures,  namely  indoor 
dispensing  of  motor  fuels  and  the 
cleaning  and  repairing  of  barges.  These 
sectors  are  discussed  in  the  following 
paragraphs. 

Indoor  Dispensing  of  Motor  Fuel 

OSHA  proposed  to  exempt  the  retail 
sale  of  motor  fuels  based  upon  data  that 
indicate  exposures  are  well  below  the 
proposed  level  of  0.5  ppm  (Ex.  No.  200,  p 
.50548:  H-059,  Ex.  No.  93A].  Dr.  Franklin 
Mirer  of  the  United  Auto  Workers 
(UAW)  pointed  out  that  indoor 
dispensing  of  gas  could  lead  to  higher 
exposures  (Tr.,  3/25/86,  pp.  10-11). 

OSHA  agrees  with  the  UAW  that 
samples  taken  for  outdoor  operations 
should  not  be  used  to  exclude  indoor 
operations,  since  the  possibility  of 
higher  exposures  exists  during  indoor 
operations.  See  the  discussion  under 
Scope  and  Application.  Thus,  the  indoor 
dispensing  of  gasoline  is  not  excluded 
from  the  scope  of  the  final  benzene 
standard. 

The  Agency  believes  that  the  revision 
will  have  an  insignificant  impact  on 
indoor  gasoline  dispensing  operations. 
Most  sites  already  provide  adequate 
ventilation  in  order  to  avoid  hazards 
such  as  carbon  monoxide  poisoning. 
Thus,  in  most  cases  initial  monitoring 
will  only  be  required  in  order  to  show 
»hat  exposures  are  below  the  0.5  ppm 
action  level.  According  to  JRB  [Ex.  No. 
153],  the  cost  of  this  monitoring  is  S62.40 
per  sample.  So  the  cost  of  monitoring 
will  be  under  S200  even  for  a  site  that 
ri;ns  three  shifts.  Where  the  present 
If  vel  of  ventilation  is  not  sufficient, 
employers  will  have  at  least  two  options 
to  lower  exposures.  First,  they  may 
choose  to  increase  the  ventilation.  (This 
is  clearly  feasible  as  is  demonstrated  in 
IRB  analysis  of  the  tire  industry  [Ex.  No. 
15.1  chapter  4|.  Second,  employers  may 
choose  to  contain  the  benzene  emissions 
by  installing  Stage  II  vapor  recovery 
systems.  This  equipment  is  readily 
available  and  is  currently  required  in 


many  air  quality  control  regions  in  order 
to  meet  the  requirements  of  the  Clean 
Air  Act. 

Shipyard  Bai  ge  Cleaning  and  Repairing 

Although  OSHA  did  not  specifically 
study  ship  or  barge  repair  for  the 
proposal,  the  Agency  did  request 
comments  or|  this  issue. 

The  repair  of  tankRrs  may  lead  to  high 
levels  of  benzene  exposure  often  in  confined 
spaces.  Control  is  possible  through  tank 
flushing  or  via  the  use  of  supplied  air 
respirators.  Consequently,  it  is  proposed  to 
cover  ship  repairing.  In  other  typps  of  ship 
repair,  there  will  be  little  impact,  as 
compliance  can  be  achieved  through  utilizing 
solvents  with  low  benzene  contamination. 
Comments  are  requested  on  this  issue  [Ex. 
No.  200,  p.  505^2]. 

In  response  to  the  request,  OSHA 
received  comments  from  two  sources, 
the  American  Institute  of  Marine 
Shipping  (AIMS)  and  the  American 
Waterways  Shipyard  Conference 
(AWSC). 

According  to  Joseph  Cox  of  the  AIMS. 

With  respect  to  inclusion  of  this  proposal 
into  part  1915.  ship  repairing,  I  suggest  this  be 
separated  from  this  proposal  and  given  more 
study  for  a  number  of  reasons.  In  the 
preamble.  OSHA  states  that  control  is 
possible  through  tank  flushing  or  use  of  air 
supplied  respirators  and  this  is  presumably 
the  rationale  for  evaluating  the  standard  as 
feasible  in  the  ship  repairing  industry.  In 
response  to  questioning  on  Monday,  OSHA 
stated  these  control  techniques  are  in  use  on 
shoreside  tanks  and  this  led  to  the 
determination  that  the  same  techniques  could 
be  or  are  presently  applied  to  ships  and 
barges.  I  respectfully  disagree  with  this 
determination  of  feasibility  in  ship  repairing 
and  believe  such  determination  is  flawed 
since  the  experience  with  these  control 
techniques  is  not  transferrable  to  vessels. 
Ships  and  barges  have  complex  internal 
structures.  Shore  tanks  are  rel.ilively  smooth 
compared  with  a  vessels  which  has 
longitudinal  and  transverse  internals 
necessary  for  strength.  These  separations 
within  a  vessel  can  be  I-beam  structural 
members  or  steel  bulkheads  that  form 
complete  separations  from  tank  top  to 
overhead.  The  suction  points  within  tanks 
can  be  situated  to  discharge  as  much  cargo  or 
wash  water  as  possible  although  substantial 
amounts  can  remain,  or  the  trim  of  the  vessel 
can  leave  substantial  amounts  of  residue  in  a 
tank.  Also  for  strength  purposes,  access  to 
spaces  aboard  ship  may  be  limited.  Many 
access  holes  to  spaces  are  just  large  enough 
to  admit  a  person. 

Tank  washing  aboard  ship  is  performed  for 
cleaning  purposes  to  allow  for  carriage  of  the 
next  cargo  with  acceptable  contamination 
levels.  It  is  not  designed  to  clean  a  tank  for 
personnel  entry  without  extensive  testing  and 
continued  monitoring  by  a  trained 
professional  [Ex.  No.  219,  pp.  2-3). 


Neal  Platzer  of  the  AWSC  also 
contended  that  it  may  not  be  feasible  to 
clean  to  levels  below  1  ppm  benzene. 

One  extreme  difficultry  for  cleaning 
facilities  in  complying  with  the  proposal  is 
the  amount  of  benzene  located  in  the  rust  of 
the  steel  tank  barge.  This  residual  benzene 
can  regenerate  as  the  heat  from  the  day 
increases  causing  the  concentration  of 
benzene  inside  the  lank  to  fluctuate  wildly. 
Some  90  percent  of  the  barge  cleaning 
facilities  are  located  in  warm,  humid  areas 
[Tr.,  3/21/86,  pp.  109-110). 

For  these  and  other  reasons,  the 
ASWC  formally  requested  that  OSHA 
conduct  a  feasibility  and  regulatory 
flexibility  analysis  of  the  barge  cleaning 
and  repair  industry.  OSHA  has 
concluded  that  it  is  appropriate  to 
further  study  this  sector  and  has 
contracted  with  Meridian  Research  to 
collect  the  relevant  information.  OSHA, 
therefore,  intends  to  cover  the  barge 
cleaning  and  repair  industry  in  a 
separate  proceeding  as  is  discussed 
elsewhere  in  this  preamble  and  in  the 
interim  is  exempting  them  from  several 
of  the  major  provisions  of  this  standard. 

C.  Benefits  Analysis 

Benzene  exposure  causes  a  number  of 
serious  health  risks,  including  leukemia, 
the  most  extensively  studied.  Adult 
leukemia  has  a  low  survival  rate  (unlike 
childhood  leukemia),  and  a  shorter 
latency  period  than  many  types  of 
cancer.  It  clearly  is  a  very  serious 
disease.  Findings  also  suggest  that 
benzene  is  associated  with  multiple 
myeloma  (cancer  of  the  bone  marrow) 
and  lymphatic  cancers.  Benzene 
exposure  is  also  associated  with  several 
blood  diseases  including  aplastic 
anemia  (often  fatal),  pancytopenia  and 
others. 

OSHA's  estimate  of  risk  of  death  from 
leukemia  resulting  from  a  working 
lifetime  exposure  to  benzene  at  10  ppm 
is  95  cases  per  1000  exposed  employees. 
The  new  standard  will  result  in  a 
reduction  of  at  least  85  excess  leukemia 
deaths  per  1000  employees  exposed  at 
the  current  10  ppm  level,  a  90  percent 
reduction.  This  is  a  substantial 
reduction  in  significant  risk  as  discussed 
in  the  significant  risk  section.  The  actual 
reduction  is  likely  to  be  greater.  As  a 
result  of  the  action  level,  many 
employers  may  be  motivated  to  reduce 
exposure  where  feasible  below  0.5  ppm 
to  reduce  their  industrial  hygiene  costs 
and  the  industrial  hygiene  and  medical 
surveillance  provisions  will  also  further 
reduce  risk.  In  addition,  the  lowering  of 
exposure  is  likely  to  reduce  the 
incidence  of,  if  not  eliminate,  other 
sometimes  fatal  diseases  of  the  blood 
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and  blood-forming  organs,  such  as 
aplastic  anemia. 

Other  benefits  which  are  likely  to 
occur  but  cannot  be  as  well  quantified 
include: 

— Leukemia  cases  that  may  not  occur 
as  a  result  of  progression  from 
nonmalignant  blood  disorders  because 
of  medical  removal. 

— Reduction  in  the  number  of  other 
hemolymphopoietic  cancers  in  the 
exposed  population. 

— Reduction  in  the  number  of 
chromosomal  changes  in  the  exposed 
populations. 

— Reduction  in  the  number  of 
benzene-induced  cases  of  leukemia  and 
malignant  and  non-malignant  blood 
disorders  caused  by  percutaneous 
absorption  of  benzene. 

Based  on  the  quantitative  risk 
assessment.  OSHA  estimates  that  by 
reducing  the  PEL  to  1.0  ppm.  the  number 
of  excess  leukemia  deaths  occurring  in 
the  seven  industries  studied  will  be 
reduced  by  230  deaths  over  the  45-year 
period.  (See  OSHA's  final  Regulatory 
Impact  Analysis  [Rl.'^l  for  the 
calculations.)  OSHA's  estimate  of  230 
excess  leukemia  deaths  prevented  is 
approximately  60  percent  lower  than  the 
571  deaths  estimated  for  the  proposal. 
The  primary  reason  for  the  lower 
estimate  is  that  some  exposure 
estimates  were  revised  downward 
(particularly  in  the  bulk  storage  sectors) 
based  on  data  submitted  after  the 
publication  of  the  proposal.  Also, 
revisions  were  made  to  the  quantitative 
risk  assessment. 

OSHA  also  estimates  that  a  number  of 
deaths  from  diseases  of  the  blood  and 
blood-forming  organs  (e.g.,  aplastic 
anemia]  will  be  eliminated  by  the  new 
standard.  In  the  proposal,  the  number  of 
these  aplastic  anemia  deaths  avoided 
was  estimated  to  be  42  percent  of  the 
leukemia  deaths  avoided.  While  some 
comments  stated  that  the  ratio  of  0.42 
was  too  high,  as  discussed  at  length  in 
the  health  effects  section.  OSHA  has 
concluded  that  0.42  is  reasonable  for 
aplastic  anemia  and  other  diseases  of 
the  blood  and  blood-forming  organs. 
Based  on  this  ratio.  OSHA  estimates 
that  approximately  96  deaths  from 
diseases  of  the  blood  and  blood-forming 
organs,  (i.e..  230  x  0.42)  will  be 
prevented  as  a  result  of  the  revised 
standard. 

Because  of  the  linear  nature  of  the 
preferred  models,  it  should  be  noted  that 
the  estimates  of  lives  saved  based  on 
the  models  used  would  be  the  same 
whether  based  on  average  exposures  or 
frequency  distribution.  In  addition. 
OSHA  has  concluded  that  there  will  be 
a  substantial  reduction  of  significant 


risk  based  on  the  reduction  in  excess 
risk  leukemia  alone. 

OSHA  believes  that  proper  medical 
examinations  can  identify  blood 
abnormalities  in  workers  exposed  to 
benzene  prior  to  the  onset  of  more 
serious  symptoms.  Worker  exposures 
can  then  be  controlled  (e.g.,  possibly  by 
removal  from  high-risk  areas),  and  in 
some  cases,  the  abnormalities  will  be 
reversed  before  the  workers'  condition 
progresses  to  fatal  diseases  such  as 
aplastic  anemia  or  leukemia  (H-059,  Ex. 
No.  217-34].  OSHA  believes  that  the 
medical  surveillance  provision  will 
result  in  additional  lives  saved,  although 
the  Agency  has  not  attempted  to 
quantify  these  benefits. 

OSHA  estimates  that  the  benzene 
proposal  will  save  at  least  326  lives 
during  a  45-vear  period  (i.e.,  230-1-96). 
See  OSHA's  final  RIA  for  the 
calculations. 

D.  Technological  Feasibility 

OSHA  concludes  that  the  final 
standard  is  technologically  feasible  with 
a  high  degree  of  confidence  in  the 
sectors  covered.  Existing  exposures  are 
not  high.  The  large  majority  of 
exposures  are  under  the  PEL  Those  that 
are  over  are  generally  in  the  1-3  ppm 
range  so  that  large  reductions  are  not 
needed.  The  methods  that  can  be  used 
to  reduce  employee  exposure  to  benzene 
include  conventional  technologies  such 
as  air  monitoring,  double  mechanical 
seals,  exhaust  ventilation,  leak  detection 
and  repair,  and  respiratory  protection 
for  intermittent  exposures.  Such 
technologies  are  commonly  known  and 
currently  used  to  some  degree  in  the 
affected  industries.  These  controls  can 
be  used  in  combination.  So  if  one 
engineering  control  is  not  sufficient, 
additional  ones  can  be  utilized. 
Consequently,  engineering  controls  are 
available  to  generally  reduce  exposures 
below  the  PEL  in  most  locations  in  each 
industry. 

Respirators  are  specifically  permitted 
for  maintenance  and  repair  operations, 
intermittent,  short  term  operations  and 
in  those  few  production  or  continual 
operations  when  feasible  engineering 
controls  are  not  available  to  achieve  the 
limit. 

The  OSHA  feasibilitj'  analysis  is 
based  on  a  1983  study  conducted  by  JRB 
Associates  [Ex.  No.  153]  and  the  other 
evidence  in  the  record.  The  JRB  study  is 
one  of  the  most  comprehensive  reports 
developed  for  OSHA  during  the  last 
several  years.  It  is  based  on  a  large 
amount  of  high  quality  data  that  were 
obtained  in  cooperation  with  industry 
and  labor.  Several  parties  (including 
API.  CMA,  AISI  and  UAW)  provided 
detailed  exposure  data.  In  addition,  JRB 


conducted  mail  and  telephone  surveys, 
visited  numerous  plants  throughout  the 
country  [Ex.  No.  240],  and  consulted 
with  several  industry  experts  to  further 
refine  the  data.  Overall,  the  study  took 
almost  a  year  to  complete  and  cost  the 
Agency  over  one-half  million  dollars. 

The  JRB  report  identified  emission 
sources  in  the  affected  industries  that 
had  the  potential  for  causing 
occupational  exposure  to  benzene.  Much 
of  Chapter  4  of  the  JRB  analysis 
consisted  of  determining  the  feasibility 
of  various  types  of  controls  for  these 
emission  sources  and  estimating  the 
efficiency  of  these  controls  in 
maintaining  exposures  below  1  ppm. 

Many  of  the  potentially  affected 
sectors,  including  petrochemicals  and 
coke  chemical  plants,  are  similar  in  that 
they  utilize  large,  automated,  enclosed 
systems  comprised  of  process  vessels, 
pipes,  valves,  pumps,  and  compressors. 
Although  these  systems  are  enclosed 
primarily  to  reduce  product  loss  and  the 
probability  of  fire,  worker  exposures 
may  occur  as  a  result  of  small  leaks  and 
the  opening  of  the  equipment  for 
operations  such  as  tank  gauging,  process 
sampling  and  maintenance.  The  JRB 
feasibility  assessment  was  based  on 
controlling  these  sources  of  worker 
exposure. 

Because  workers  in  these  industries 
tend  to  move  about  constantly,  specific 
estimates  of  reductions  in  benzene 
exposures  due  to  installing  specific 
controls  were  not  critical  to  the 
determination.  If  one  type  of  control  is 
somewhat  less  effective  than  expected, 
another  may  be  more  effective.  Thus,  it 
is  the  interaction  of  several  controls  and 
work  practices  that  is  predicted  to  result 
in  an  overall  reduction  in  exposure.  The 
feasibility  of  maintaining  an  8-hour 
TWA  worker  exposures  below  1  ppm, 
therefore,  is  based  on  reducing 
emissions  from  many  sources  by  a 
combination  of  controls  and  practices, 
so  that  the  highs  and  lows  average  less 
than  1  ppm. 

Based  on  its  analysis.  OSHA  reached 
the  preliminary  determination  that  it  is 
technologically  feasible  to  reduce  8-hour 
TWA  worker  exposures  to  less  than  1.0 
ppm  in  these  sectors  though  the  use  of 
some  combination  of  the  following 
engineering  controls  and  work  practices: 

— Limiting  exposures  during  tank 
gauging  through  the  use  of  proper  work 
practices  (i.e..  requiring  the  employee  to 
stand  upwind  of  the  hatch)  or,  in  some 
cases,  the  use  of  automated  gauging 
equipment. 

— Installing  double  seals  and 
containment  systems  on  pumps 
servicing  liquids  containing  more  than 
10  percent  benzene. 
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— Installing  ventilated  enclosures  for 
process  sampling. 

— Enclosing  wastewater  collection 
systems,  including  open  sumps  and 
trenches. 

F.ven  if  these  controls  were 
insufficient  to  reach  1.0  ppm,  additional 
steps,  such  as  the  following,  could  be 
taken: 

— Installing  double  seals  and 
containment  systems  on  all  pumps. 

— Installing  closed  hatch  or  automatic 
loading  systems  for  the  tank  truck  and 
railcar  loading  operations. 

— Increasing  the  frequency  of  manual 
leak  detection  surveys  and  promptly 
repairing  the  leaks  that  are  found, 

— Installing  automatic  leak  detection 
equipment  to  monitor  problem  areas. 

Since  current  exposures  are  generally 
low  (near  the  1  ppm  PEL),  and  since 
there  is  a  great  variety  of  controls 
available  to  reduce  exposures,  both 
OSHA  and  JRB  conclude  with  a  high 
degree  of  confidence  that  the  1  ppm  PEL 
is  feasible.  jRB  stated  that  it  "has 
considerable  confidence  in  its  feasibility 
judgments  of  the  controls  necessary  to 
achieve  the  proposed  1  ppm  level"  [Ex. 
No.  153.  p4-2|. 

OSHA's  analysis  was  based  on  the 
professional  "engineering  judgment"  of 
JRB  and  other  expert  consultants  that 
some  combination  of  engineering 
controls  and  work  practices  could  be 
implemented  to  reduce  the  8-hour  TWA 
work  exposure  to  below  1  ppm  in  most 
facilities  of  each  sector.  In  order  to 
illustrate  how  this  might  be 
accomplished.  OSHA  asked  JRB  to 
develop  a  scenario  that  a  typical  plant 
in  each  sector  might  implement  in  order 
to  comply  with  the  1  ppm  PEL.  This 
scenario  was  presented  in  Chapter  4  of 
the  JRB  report  [Ex.  .\o.  153]  and  served 
as  the  basis  for  OSHA's  preliminary 
compliance  cost  estimates.  This 
scenario  was  not  intended,  however,  to 
be  a  specific  guide  for  each  and  every 
plant  because  OSHA's  proposed  and 
final  standards  did  not  require 
emplovers  to  institute  the  specific 
controls  discussed  by  JRB. 

On  the  contrary.  OSHA  intentionally 
drafted  the  rule  in  performance  language 
in  order  to  permit  employers  the  latitude 
to  develop  a  combination  of  engineering 
controls  and  work  practices  suited  to 
particular  facilities  [Ex.  No.  200,  p. 
5(i5"-4|  Industry  comments,  noted  in  the 
pre.imble.  to  the  proposal  (Ex.  No.  200, 
pp.  50559-60)  supported  this  decision 
iSee  Ex.  Nos.  142-1. 142-17,  142-609). 

In  addition,  subsequent  to  the 
publication  of  the  proposal,  OSHA 
received  several  comments  which 
supported  the  position  that  1  ppm  was 
the  lowest  feasible  PEL.  For  example, 
Sohio  stated: 


Sohio's  experience  with  our  benzene 
manufacturing  facility  indicates  that  we  can 
achieve  a  TWA  of  1  ppm  with  engineering 
controls  '   *   * 

In  1984  Sohic  constructed  a  benzene 
production  facility  at  our  petroleum  refinery 
in  Lima,  Ohio.  Best  available  control 
technology  was  used  to  minimize  benzene 
emissions  at  all  locations.  This  facility  cannot 
consistently  achieve  0.5  ppm  8-hour  time 
weighted  average  exposures  [Ex.  No.  201-13, 
p.  21. 

In  response  to  the  proposal,  OSHA 
also  received  several  negative 
comments  regarding  the  Agency's 
preliminary  feasibility  analysis.  In 
general,  these  comments  can  be  divided 
into  the  following  categories: 

•  OSHA's  feasibility  analysis  failed 
to  identify  some  benzene  emission 
sources  and  overestimated  the 
efficiency  of  controlling  emissions  at 
some  of  the  sources  that  it  did  identify. 

•  OSHA's  feasibility  analysis  failed 
to  consider  the  use  of  the  most  efficient 
control  technologies  which  could  result 
in  lower  exposures. 

•  OSHA's  feasibility  analysis  did  not 
consider  random  exposure  variability. 

OSHA  carefully  considered  these 
comments,  before  it  reached  its  final 
feasibility  conclusion.  In  the  analysis 
that  follows,  OSHA  explains  why  those 
points  do  not  change  the  conclusion  that 
the  8-hour  time-weighted  average 
(TWA)  of  1  ppm  PEL  is  technologically 
feasible  with  a  high  degree  of 
confidence  and  is  the  lowest  feasible 
level.  In  addition,  OSHA  makes  the 
determination  that  compliance  with  a  5 
ppm  short-term  exposure  limit  (STEL)  is 
feasible. 

In  the  final  Regulatory  Impact 
Analysis,  OSHA  discusses  feasibility 
issues  in  greater  depth.  That  discussion 
presents  additional  analysis 
demonstrating  why  the  final  standard  is 
feasible. 

The  technological  feasibility  of  the 
non-exposure  level  provisions  (e.g., 
medical  surveillance,  exposure 
monitoring,  respirators,  protective 
clothing,  training,  etc.)  was  not  disputed 
during  the  rulemaking. 

Criticism  that  all  of  the  Emission 
Sources  were  not  Identified 

CMA  and  AISI  submitted  comments 
contending  that  the  JRB  analysis  was 
flawed  and  incomplete  in  a  variety  of 
respects.  They  argued  that  OSHA's 
feasibility  conclusions  were  open  to 
question. 

For  example.  CMA  listed  seven 
operations  (out  of  the  scores  of 
operations  present  in  petrochemical 
plants)  for  which  the  association  says 
that  engineering  controls  are  either 
infeasible  or,prohibitive  from  the 


UM  I 


standpoint  of  costs  [Ex,  No.  201-33,  p. 
95-100).  Thus,  CMA  faults  JRB  for  failing 
to  identify  "benzene  emission  sources  or 
tasks  which,  either  regularly  or  from 
time-to-time,  would  require  the  use  o*' 
-espirators  to  achieve  a  PEL  of  1  ppm  or 
a  short-term  exposure  limit  (STEL)  of  5 
ppm  averaged  over  15  minutes." 

JRB's  primary  task  w^as  to  help  OSHA 
determine  the  feasibility  of  meeting  the 
proposal.  The  proposed  standard  (and 
the  final  rule)  specified  an  8-hour  TWA 
PEL  of  1  ppm».  Meeting  the  PEL  through 
the  use  of  engineering  controls  and  work 
practices  is  one  way  for  an  employer  to 
comply,  but  is  not  the  only  way. 
Respirators  are  also  permitted  as  a 
means  of  compliance  in  a  number  of 
circumstances.  Specifically,  paragraph 
(g)(l)(ii)  permits  the  use  of  respirators 
for  the  following: 

In  work  operatiorjs  for  which  the  employer 
establishes  that  engineering  and  work 
practice  controls  are  not  feasible  such  as 
maintenance  and  repair  activities,  vessel 
cleaning,  or  operations  where  engineering 
and  work  practice  controls  are  infeasible 
because  exposures  are  intermittent  in  nature 
and  limited  in  duration. 

The  JRB  analysis  did  not  address  the 
feasibility  of  installing  engineering 
controls  for  the  seven  activities  cited  by 
CMA,  because  these  activities  involved 
either  maintenance  or  short-term 
intermittent  operations  where  the  use  of 
respirators  is  specifically  permitted.  The 
confusion  over  this  point  apparently 
results  from  CMA's  concern  that  use  of 
respirators  is  not  permitted  by  operating 
personnel.  CMA  stated  that, 

)RB  fails  to  recognize  that,  during  some 
maintenance  operations,  operating  personnel 
also  may  have  to  be  provided  with 
respirators  to  comply  with  a  1  ppm  standard. 
While  major  maintenance  typically  is 
performed  on  a  campaign  basis  when  the  unit 
is  shut  down,  routine  maintenance  occurs  on 
an  on-going  basis  and  is  performed  while  the 
unit  is  running.  This  routine  maintenance  vjiW 
increase  background  concentrations  of 
benzene  and  may  require  respirator  use  by 
the  operating  personnel  as  well  as  by  the 
maintenance  workers  themselves  [Ex.  No. 
201-33,  p.  100]. 

And  examination  of  paragraph 
(g)(l)(ii)'  however,  reveals  that  the  use 
of  respirators  is  tied  to  the  type  of 
activity  or  operation  being  performed 
and  not  the  job  title  of  the  employee. 
Thus,  in  the  situation  cited  by  CMA, 
operating  personnel  would  be  permitted 
to  use  respirators. 

CMA  also  criticizes  the  JRB 
conclusion  that  double  mechanical  seal 
pumps  were  an  effective  control,  stating 
that  "the  use  of  double  mechanical  seals 
in  pumps  and  compressors  in 
petrochemical  plants  is  not  likely  to 
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achieve  a  substantial  reduction  in 
emissions  even  on  these  pumps,  that  do 
lead"  lEx.  No.  201-33.  p.  107].  OSHA 
disagrees  with  CMA's  conclusion.  The 
Environmental  Protection  Agency  (EPA), 
for  example,  reports  that  these  seals 
have  an  efficiency  of  nearly  100  percent 
in  controlling  benzene  emissions, 
although  they  are  not  the  best  a\  ailable 
technology  (BAT)  [Ex.  No.  240  B,  Tables 
6-2  and  7-i].  Thus.  OSHA  concludes 
thnt  JRB  was  correct  in  asserting  that 
the  seals  would  be  an  effective  control 
mechanism.  Other  examples  of  how 
controls  developed  for  other  chemicals 
or  for  other  purposes  can  be  used  to 
control  benzene  exposures  are  provided 
in  Chapter  IV  of  the  final  RIA. 

AiSI  also  disagreed  with  several 
aspects  of  the  JRE  report.  For  example, 
AISI  stated  that  "JRB's  assessment  of 
engineering  controls  used  to  reduce 
benzene  exposures  in  light  oil  recovery 
units  is  based  exclusively  on 
information  obtained  during  two  site 
visits  in  1983  [Ex.  No.  201^4.  p.  13].  This 
statement  is  inaccurate.  While  the  two 
site  visits  were  used  in  the  JRB 
assessment,  they  were  not  the  sole  basis 
for  jRB's  statements.  )RB  used  many 
other  sources  including  materials 
submitted  by  AISI,  analyses  conducted 
by  EPA  [Ex.  No.  153.  p.  4-59],  and  the 
professional  judgment  of  several 
consultants  to  arrive  at  its 
determination  that  1  ppm  was 
technologically  feasible  in  this  sector. 
Thus,  the  assessment  was  not  "based 
exclusively  on  information  obtained 
during  two  site  visits." 

AISI  also  stated  that  "jRB  has  not 
identified  all  of  the  major  sources  of 
benzene  exposure  in  light  oil  recovery 
plants  and  has  not  properly  evaluated 
the  feasibility  of  controls  on  the  sources 
it  has  identified"  [Ex.  No.  201-44].  AISI 
contended  that  these  deficiencies  "call 
into  question  OSH.^'s  preliminary 
conclusion  regarding  the  technological 
feasibility  of  complying  with  a  1  ppm 
standard"  (Ex.  No.  201-44,  p.  14). 

OSHA  strongly  disagrees  with  the 
AISI  contention  that  these  alleged 
inaccuracies  in  the  JRB  report  mean  that 
OSHA's  conclusions  are  flawed.  First. 
OSHA  did  not  request  JRB  to  identify  all 
potential  sources  of  benzene  emissions, 
as  would  be  required  for  an  EPA  study. 
Compliance  with  the  OSHA  standard 
does  not  require  the  control  of  all 
emission  sources.  Rather,  OSHA  asked 
jRB  to  identify  sources  of  significant 
occupational  exposure  to  benzene.  It  is 
only  necessary  to  control  emission 
sources  where  workers  are  routinely 
present.  |RB  did  not  discuss  several 
emission  sources,  which  they 


determined  would  not  result  in 
significant  employee  exposures. 

In  addition,  even  if  some  of  these 
emission  sources  will  result  in 
exposures  at  some  facilities,  as  AISI  has 
claimed,  it  does  not  follow  that 
compliance  with  1  ppm  PEL  is 
infeasible.  Controls  are  available  to 
reduce  emissions  from  the  sources  cited 
by  AISI.  so  that  the  existence  of  these 
additional  sources  does  not  indicate  that 
a  PEL  of  1  ppm  is  technologically 
infeasible  in  this  sector. 

Finally.  JRB  did  not  discuss  all  of  the 
feasible  methods  to  control  emissions 
from  the  sources  that  it  did  identify  in 
the  report.  Rather.  JRB  presented 
examples  of  the  types  of  technologies 
that  could  be  used  to  control  the 
emissions.  The  fact  that  a  specific  set  of 
circumstances  may  exist  that  would 
preclude  the  use  of  some  of  the  controls 
discussed  by  JRB  does  not  mean  that 
compliance  with  the  1  ppm  PEL  is 
technologically  infeasible  under  those 
circumstances.  As  discussed  in  Chapter 
IV  of  the  RIA,  other  controls  can  be  used 
under  the  circumstances  of  concern  to 
AISI, 

Failure  to  Identify  the  Most  Efficient 
Controls 

Although  the  AFL-CIO  and  USWA 
supported  OSHA's  preliminary 
determination  that  1  ppm  PEL  was 
feasible  in  all  sectors,  they  disagreed 
with  the  finding  that  a  0.5  ppm  level  was 
not  feasible  [Ex.  No.  262,  p.  23].  The 
basis  for  this  position  was  their  belief 
that  (1)  OSHA's  preliminary  analysis 
"adopted  a  far  more  stringent  and 
conservative  criteria  for  feasibility  than 
OSHA  hris  ever  used  in  the  past,"  and 
(2)  little  attempt  was  made  to  visit, 
evaluate,  obtain  sampling  data  from 
plants  where  0.5  ppm  is  already  being 
achieved.  According  to  these  parties.  "A 
properly  conducted  feasibility  analysis 
should  examine  the  availability  and 
effectiveness  of  state-of-the-art  controls 
*  *  *  [and]  the  authors  of  the  JRB  report 
did  none  of  these  things"  [Ex.  No.  262. 
pp.  31-32]. 

This  section  discusses  these  general 
comments  made  by  the  AFL-CIO  and 
the  USWA.  [The  industry-specific 
comments  are  covered  in  the  final  RIA.) 
JRB  developed  an  exposure  profile  and  a 
baseline  of  current  practices  by  industry 
sector.  Each  was  developed  from 
different  sources,  for  example,  the 
industry  profile  primarily  came  from  the 
Runion  and  Scott  report  [Ex.  No.  159- 
167].  and  the  baseline  came  from 
surveys  and  site  visits  [Ex.  No.  240].  JRB 
relied  on  professional  judgment, 
interviews  with  experts,  consultants, 
equipment  manufacturers,  industry  and 
union  representatives  and  other  sources 


including  EPA  documents  [Ex.  No.  240] 
to  associate  high  exposure  profiles  with 
a  lack  of  controls  in  developing  the 
baselines  estimates.  JRB  also  used  these 
sources  to  determine  the  additional 
steps  that  could  be  taken  including 
engineering  controls  and  work  practices 
to  lower  exposures  below  those 
currently  being  achieved. 

Based  on  this  extensive  study  both 
JRB  and  OSHA  concluded  the  1  ppm 
was  the  lowest  feasible  level.  It  was  the 
lowest  achievable  with  confidence  using 
current  technology  throughout  ♦hr> 
industry.  Much  more  extensive  use  of 
existing  technology  could  achieve  0.5 
ppm  in  a  substantial  number  of 
locations  and  attempting  to  force 
technology,  if  successful,  might  achieve 
0.5  ppm  in  more  locations.  But  neither 
OSHA  nor  JRB  could  be  confident  that 
0.5  ppm  could  be  achieved  in  a  majority 
of  locations  where  benzene  or 
compounds  with  a  high  percentage  of 
benzene  are  used. 

OSHA  concluded,  as  discussed 
extensively  elsewhere  in  this  preamble, 
that  an  action  level  would  be  a  more 
effective  approach  to  achieve  0.5  ppm 
with  engineering  controls  where  feasible 
rather  than  a  technology-forcing 
approach.  Quite  extensive  medical 
monitoring  and  other  provisions  take 
effect  at  0.5  ppm  and  these  create 
substantial  expenses.  Thus,  there  is  a 
strong  incentive  for  employers  to  reduce 
exposures  to  below  the  0.5  ppm  level 
either  by  more  extensive  and  efficient 
use  of  current  technology  or  by 
developing  new  technologies. 

OSHA's  conclusion  that  1.0  ppm  is  the 
lowest  feasible  level  is  further 
reinforced  by  industry  statements 
regarding  the  effectiveness  of  certain 
controls  and  the  need  for  greater 
consideration  of  exposure  variability. 
While  OSHA  does  not  believe  these 
problems  are  as  great  as  contended  and 
variability  is  more  controllable  than  has 
been  argued  (as  is  discussed  below), 
these  difficulties  call  into  question  the 
conclusion  that  the  0.5  ppm  level  is 
feasible  without  the  use  of  technology- 
forcing  techniques.  Although  OSHA 
does  have  the  legal  authority  to  force 
new  technology,  such  an  approach  must 
be  based  upon  predictions  that  have  not 
always  proved  to  be  as  accurate  as 
hoped.  In  the  case  of  the  lead  standard, 
for  example,  the  approach  resulted  in 
the  granting  of  variances  and 
extensions,  where  appropriate.  In 
addition,  although  the  technology- 
forcing  approach  proved  to  be  effective 
in  the  case  of  vinyl  chloride.  OSHA 
believes  that  such  an  approach  would 
cause  enforcement  difficulties  for  the 
Agency  in  the  case  of  benzene,  because 
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unlike  vinyl  chloririe,  benzene  is  used  in 
a  variety  of  sectors  and  processes. 
(OSHA's  conclusion  regarding  benzene 
is  substance  specific;  in  other 
circumstances,  technology-forcing  may 
be  appropriate).  Thus,  OSHA  concludes 
that  it  has  utilized  the  right  criteria  for 
making  feasibility  judgments  in  this 
case. 

A  second  point  made  by  the  AFL-CIO 
and  the  USWA  was  that  the  JRB  report, 
and  thus  OSHA's  feasibility  analysis, 
did  not  consider  the  use  of  "state-of-the- 
art"  equipment.  This  is  not  true. 
According  to  JRB. 

Achieving  exposure  levels  of  0.5  or  0.1  ppm 
(TWA")  in  dll  facilities  in  each  sector  would 
require  that  many  facilities  use  remote 
control  technologies  and  automation  to 
isolate  workers  from  benzene-contaminated 
areas.  Except  in  the  most  modern  chemical 
facilities,  this  would  require  redesign  and 
major  restructuring  of  production  plants  [Ex. 
No.  15.3.  p.  4-2). 

Given  the  age  of  most  facilities  in  the 
petrochemical,  petroleum  refining,  and 
coke  and  coal  chemical  sectors.  OSHA 
does  not  believe  that  typical  plants  can 
be  retrofitted  to  use  this  technology  (i.e.. 
OSHA  does  not  believe  that  it  is 
feasible  to  use  this  equipment  across  all 
industries  at  this  time.)  This  does  not 
mean,  however,  that  some  specific 
plants  cannot  install  automated 
equipment. 

The  AFL-CIO  and  the  USWA  have 
also  alleged  that  the  JRB  study  was 
flawed  because  JRB  did  not  visit  the 
most  modern  plants.  Specifically,  in  the 
case  of  coke  and  coal  chemical  by- 
product operations,  these  parties 
contend  that  the  LTV  Corporation's 
plant  in  Chicago,  should  have  been  used 
to  show  that  a  0.5  ppm  PEL  is  feasible. 
As  will  always  be  the  case  with  a 
regulation  covering  many  industries, 
some  modem  plant  in  one  of  the  sectors 
may  not  be  visited.  But  it  must  be 
reemphasized  that  the  JRB  study  was 
extensive  and  utilized  visits,  data,  and 
expert  judgment  to  determine  what  is 
achievable.  This  is  a  sound  basis  on 
which  to  make  feasibility  judgments. 

In  addition,  as  was  stated  by  Peter 
Hernandez  of  AlSl,  the  LTV  Chicago 
pl.jnt.  which  was  built  in  1981,  is  not  a 
typical  coke  by-product  recovery  plant. 
Most  existing  plants  are  significantly 
older  than  the  LTV  plant.  In  fact,  as  Mr. 
Hernandez  understands  the  situation, 
there  is  only  one  plant  less  than  10  years 
old,  three  plants  that  are  between  10 
and  25  years  years  old.  and  25  plants 
that  are  more  than  25  years  old.  Paul 
Hitcho  of  the  United  Steelworkers 
confirmed  this  noint.  stating  that  by- 
product recovery  plants  range  in  age 
from  5  years  to  70  years  with  most  of  the 


plants  being  older  than  40  years  [Ex.  No. 
251A  pp.  11-iaj.  According  to  AISL 

it  would  be  extremely  difficult  to  install  many 
of  the  controls  tiat  are  in  use  at  the  LTV 
Chicago  plant  at  some  of  the  older  plants 
where  the  equipment  tends  to  be  in  far  worse 
condition.  "As  Dr.  Robert  L  Harris  testified, 
there  is  a  big  difference  between  [sjatisfytng 
needs  for  hazard  control  in  the  initial  design 
and  constructioo  of  a  process  or  plant"  and 
the  postconstruation  retrofitting  of  controls  at 
an  old  plant  *  *  *  benzene  exposures  at  the 
vast  majority  of  coke  oven  by-product 
recovery  plants  ere  significantly  higher 
than  *  *  *  [at  this]  new  by  product  recovery 
plant  upon  whic^  the  United  Steel  workers' 
suggestion  of  feasibility  rests.  [Ex.  No.  259  pp. 
12-14).  I 

Thus,  OSHA  concludes  that  while  a  PEL 
of  0.5  ppm  may  be  achievable  at  the 
LTV  Chicago  plant,  it  is  not  generally 
achievable  at  other  facilities  in  the 
industry. 

Exposure  Var^bility 

Representatives  of  some  of  the 
industry  sectors  affected  by  OSHA's 
revisions  to  the  benzene  standard  have 
contended  that  these  sectors  have 
greater  than  average  random  variability 
in  exposures.  Random  variability  is  a 
term  used  to  describe  the  fact  that  when 
exposures  are  controlled  to  a  certain 
average  level,  individual  observations 
will  not  always  be  identical  to  that  level 
each  day.  Rather,  exposures  will 
fluctuate  randomly  about  the  average. 
On  some  days  exposure  will  be  higher 
than  the  average  and  on  others 
exposures  will  be  lower  depending  on 
changes  in  the  weather,  minor  changes 
in  process  flow  or  employee  work 
practices,  filter  efficiency,  and  other 
similar  events,  which  can  not  be  fully 
controlled  by  the  employers.  Exposure 
variability  is  usually  characterized  by 
the  geometric  standard  deviation  fGSD). 
A  low  GSD  (i.e.,  below  2)  means  that 
variability  is  well  controlled  and  a  high 
GSD  (i.e.,  above  5)  means  that 
variability  is  great. 

Due  to  random  variability,  employers 
facing  an  exposure  limit,  will  almost 
universally  control  to  an  average 
exposure  level  somewhat  below  the 
limit,  in  order  to  ensure  that  random 
variations  above  the  average  will  not 
exceed  the  limit. 

Some  variability,  however,  is  not  truly 
random  or  outside  of  the  employers' 
control.  For  example,  some  high 
exposures  may  be  the  result  of 
inadequate  or  poorly  maintained 
controls,  improper  work  practices  or  the 
lack  of  revievtf  by  qualified  industrial 
hygienists.  Thus,  a  relatively  high  initial 
GSD  does  not  mean  that  employers  can 
not  meet  an  exposure  limit.  Steps  can  be 


taken  to  control  exposure  and  thus 
reduce  the  GSD. 

A  representative  of  the  API  presented 
the  following  reasons  for  variability  in 
the  petroleum  refining  industry  (these 
may  also  apply  to  some  extent  in  some 
of  the  other  sectors  including 
petrochemicals,  coke,  and  bulk  storage): 

The  problem  of  day-to-day  exposure 
variability  is  an  especially  great  concern  to 
API  because  of  the  realities  of  the  working 
conditions  in  the  petroleum  industry.  The 
overwhelming  majority  of  work  in  our 
industry  that  involves  potential  exposures  to 
benzene  takes  place  outdoors.  Accordingly, 
exposures  can  vary  from  day-to-day,  and 
even  hour-to-hour,  depending  on  the  workers; 
physical  orientation  to  exposure  sources, 
wind  speed  and  direction,  the  presence  or 
absence  of  precipitation,  and  other 
meteorological  conditions. 

Moreover,  as  OSHA  has  recognized, 
encounters  with  benzene  in  the  petroleum 
industry  are  by  nature  intermittent  or 
sporadic.  Unlike  many  other  manufacturing 
sector  workplaces  involving  routine  process 
operations  that  produce  exposures  to 
essentially  stationary  workers  in  a  fairly 
continuous  basis,  workers  in  our  industry 
move  about  constantly  and  the  exposure 
sources  consist  mainly  of  small  leaks  that 
occur  unpredictably  and  go  uncontrolled  until 
detected  by  sophisticated  monitoring 
equipment.  These  discrete  and  constantly 
changing  exposure  sources  make  each  trip 
through  the  process  vessels  and  equipment 
different  in  terms  of  the  resulting  8-hour 
TWA  [Ex.  No.  204-7.  p.  20). 

API  and  others  have  stated  that  this 
variability  has  a  significant  impact  on 
the  feasibility  of  complying  with  the  1 
ppm  PEL.  CMA,  for  example,  stated  that 
"JRB  Associates  did  not  perform  an 
analysis  of  variabihty  *  *   '  [and] 
could  not  claim  that  the  identified 
controls  would  have  any  effect  on 
reducing  random  sources  of  variability" 
[Ex.  No.  258.  p.  105). 

OSHA  believes  that  the  impact  of 
variability  on  the  feasibility  of 
complying  with  the  1  ppm  PEL  was 
overstated  by  the  commenters.  As  was 
noted  by  the  API,  some  of  this 
variability  is  the  result  of  many  small 
leaks  in  the  process  equipment  that  go 
undetected.  [See.  for  example,  Ex.  No. 
204-7.  p.  20).  OSHA  has  determined  that 
a  good  leak  detection  and  repair 
program  can  reduce  the  number  of  leaks 
and  thereby  lower  the  variability.  The 
comments  of  Dr.  Harris,  Dr.  Spear,  and 
others,  all  emphasize  that  non-random 
exposure  variability,  as  well  as  average 
exposure  levels,  can  be  reduced  by 
controlled  peaks  or  high  intermittent 
exposures.  Such  exposures  can  occur  as 
employees  move  about  a  chemical  plant 
or  spend  time  in  an  area  close  to 
emission  sources.  Because  an 
em.ployee's  duties  may  vary  from  day  to 
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day.  he  or  she  may  come  into  contact 
with  emission  sources  on  different  days, 
resulting  in  non-random  day-to-day 
variability  in  his  or  her  8-hour  TWA 
exposure  levels.  Non-random  day-to-day 
exposure  variability  may  also  arise 
when  emissions  from  a  particular 
emission  source  increase  because  of  a 
leak. 

In  assessing  the  feasibility  of 
alternative  PEL's  for  benzene.  ]RB  staff 
took  into  account  the  effectiveness  of 
various  engineering  and  work  practice 
controls  for  reducing  both  8-hour 
average  and  peak  exposures;  some  of 
the  controls  judged  by  |RB  to  be 
effective  in  reducing  both  average  and 
peak  exposures  include  dual  pump 
seals,  ventilated  hoods  on  process 
sampling  points,  and  leak  detection 
programs. 

During  the  course  of  the  feasibility 
study.  JRB  engineers  and  industrial 
hygienists  visited  a  number  of  facilities 
using  these  controls.  During  these  site 
visits,  plant  personnel  indicated  that  no 
special  problems  would  be  encountered 
in  using  the.-  e  controls  to  achieve  a  1 
ppm  8-hour  TWA  PEL.  Thus,  the  leak 
detection  program,  including  employee 
training  in  hazard  recognition  and  safety 
procedures,  judged  by  |RB  and  Meridian 
to  be  necessary  to  achieve  compliance 
with  a  1  ppm  8-hour  TWA  benzene 
exposure  limit  will  reduce  both  daily 
benzene  exposure  level  and  daily 
exposure  variability  [Ex.  No.  252A-14. 
pp.  5,  6].  This  position  was  supported  by 
an  EPA  report  [Ex.  No.  240  B],  which 
stated  that  a  formalized  leak  detection 
program  can  significantly  reduce 
benzene  emissions. 

There  as  some  confusion  in  the 
questioning  of  Meridian.  In  the  post 
hearing  submission  (Ex.  No.  252A-14), 
Meridian  clarified  that  they  had 
considered  variability  when  studying 
the  effectiveness  of  controls.  It  was 
plant  personnel  who  had  not  indicated 
in  the  visits  that  variability  would  create 
abnormal  problemis. 

Furthermore,  there  are  a  number  of 
methods  that  employers  can  take  to 
minimiize  certain  variability  by 
controlling  the  peak  or  high  level 
intermittent  exposures.  Dr.  Harris,  a 
professor  of  industrial  hygiene,  pointed 
out  that  there  are  methods  to  lowering 
the  peak  exposures  that  will  reduce  both 
the  arithmetic  mean  exposure  and  the 
variability  [Tr.,  3/19/86,  pp.  157-160]. 
Mr.  Lynch,  an  industrial  hygiene  expert, 
testifying  on  behalf  of  CMA  stated, 

the  kinds  of  things— tasks,  events  episodes 
that  are  leading  to  the  outliers,  generally  can 
be  found. 

Two  things  happen  if  you  can  get  rid  of 
those  events,  identify  and  eliminate  the  high 
exposure  events.  One  is  that  you  reduce  the 


variability  and  the  other  is  you  reduce  the 
average  [Tr..  3/26/86.  p.  92]. 

This  type  of  action,  which  will  reduce 
the  probability  of  a  high  benzene 
exposure,  was  not  considered  in  the 
analysis  conducted  by  API  [Ex.  Nos. 
204-78;  218-B]. 

OSHA  has  carefully  considered  the 
impact  of  variability  on  feasibility  (See 
also  the  discussions  under  methods  of 
compliance  and  monitoring).  There  is 
much  evidence  that  many  sources  of 
variability  are  detectable  and 
controllable.  In  addition.  OSHA's 
analysis  of  the  API  data  indicates  that 
the  random  variability  problem  is  not  as 
great  in  those  sectors  as  API  suggests. 
Consequently.  OSHA  concluded  that 
variability  which  may  remain  outside  of 
the  employers'  control  does  not  make 
compliance  with  the  1  ppm  PEL 
infeasible  because  control  techniques 
are  readily  available  to  keep  average 
exposures  sufficiently  below  the  1  ppm 
PEL  to  ensure  that  the  remaining 
variations  will  result  in  very  few 
random  exposures  above  the  PEL. 

Finally,  as  is  discussed  in  the 
variability  section  under  monitoring, 
there  is  no  requirement  to  control 
exposures  so  far  below  the  PEL  so  as  to 
ensure  that  absolutely  no  random 
exposures  exceed  the  PEL,  OSHA's 
longstanding  enforcement  policy,  in 
recognition  of  the  existence  of  the 
"occasional  outlier,"  is  designed  to 
prevent  citations  being  issued  under 
such  circumstances. 

Short-Term  Exposure  Limit 

The  final  rule  contains  a  5  ppm  15- 
minute  STEL.  The  health  reasons  for  the 
STEL  are  explained  above,  OSHA 
concludes  that  it  is  technologically 
feasible. 

An  analysis  of  the  record  reveals  that 
there  are  two  important  patterns  of 
worker  exposure  in  the  industries 
discussed  above.  The  first  group  moves 
about  constantly  and  is  exposed  due  to 
leaks  that  occur  unpredictably  [Ex,  No. 
204-7,  p.  20).  For  these  workers,  OSHA 
assumed  that  prudent  employers  will 
institute  a  leak  detection  program  and 
install  engineering  controls  in  order  to 
insure  that  the  leaks  will  not  cause  a 
compliance  problem  for  meeting  the  8- 
hour  TWA  of  a  1  ppm  PEL.  (This 
assumption  is  reflected  in  the  cost 
chapter  of  the  RIA.)  As  a  result  of  these 
initiatives,  it  is  extremely  unlikely  that 
random  leaks  will  expose  workers  to 
ambient  levels  above  the  5  ppm  STEL. 

The  second  group  is  exposed  to  high 
levels  of  benzene  for  relatively  short 
periods  of  time  during  operations  such 
as  maintenance,  product  loading, 
process  sampling,  and  tank  gauging.  For 


these  workers,  the  1  ppm  PEL  is 

ineffective  in  limiting  short-term 
exposures  because  the  peak  exposures 
get  lost  in  the  average  thus  making  the 
STEL  an  important  requirement  for 
controlling  worker  exposures.  The 
method  used  to  comply  with  the  STEL  is 
dependent  on  the  specific  type  of 
operation  involved.  In  some  cases,  it 
may  be  necessary  to  install  engineering 
controls  (e.g.,  for  tank  gauging,  process 
sampling,  and  product  loading),  while  in 
other  cases,  respirators  are  appropriate. 
According  to  JRB, 

The  engineering  controls  required  to 
achieve  a  5  ppm  short-term  exposure  limit 
(STEL)  are  the  same  as  those  that  can  be 
used  to  achieve  a  1  ppm  8-hour  TWA 
exposure.  The  activities  that  can  result  in 
short-term  exposures  in  the  coke  and  coal 
chemicals,  petroleum  refinery,  and 
petrochemical  industry  sectors  are  the 
following; 

•  Process  sampling 

•  Loading  railcars  and  tank  trucks  with 
benzene  or  benzene-containing  liquids 

•  Tank  gauging 

•  Laboratory  work  (quality  control 
laboratories) 

•  Maintenance. 

JRB  has  addressed  the  feasibility  of 
controlling  exposures  for  each  of  these 
activities  in  earlier  sections  •  *  * 

It  is  feasible  to  reduce  short-term 
exposures  during  gasoline  loading  operations 
to  below  5  ppm.  measured  as  a  15-minute 
TWA.  Data  collected  by  Irving  and  Grumbles 
(1981)  show  that  20-minute  exposures  during 
tarJ(  truck  loading  of  gasoline  ranged  from  1.1 
ppm,  for  facilities  that  use  bottom  loading 
with  vapor  recoverj',  to  4.1  ppm,  for  those 
using  top  loading  with  vapor  recovery  *  *  * 

Short-term  exposures  are  not  typical  in 
several  operations  in  the  rubber  tire 
manufacturing  industry  sector;  examples  of 
these  operations  are  tire  building  and  tread 
cementing.  Activities  in  which  short-term 
exposures  are  likely  include  tire  repair  and 
the  transfer  of  cements  from  the  mixing  area 
to  the  various  areas  where  cements  are  used. 
Increasing  local  ventilation  at  tire  repair 
stations  can  reduce  benzene  concentrations 
by  approximately  95  percent,  as  stated  in 
Section  4,2.4.  Preventing  spills  and  using 
closed  containers  should  eliminate  the 
sources  of  contamination  that  could  lead  to 
short-term  exposures  in  these  areas.  JRB 
observed  the  use  of  closed  containers  during 
two  site  visits  to  tire  manufacturing  plants 
(JBR  Site  Visits,  1983)  and  considers  their  use 
to  be  current  industry  practice  .  .  . 

Because  of  the  intermittent,  unpredictable, 
and  varied  nature  of  maintenance  activities, 
JRB  assumes  that  respirators  would  be  the 
most  appropriate  control  method  to  use  for 
maintenance  workers  to  achieve  both  the  1 
ppm  8-hour  TWA  alternative  PEL  and  5  ppm 
15-minute  STEL  [Ex.  No.  153,  p.  4-45). 

Engineering  controls  are  available  to 
limit  the  short-term  exposures  of  many 
workers,  and  the  standard  permits  the 
use  of  respirators  to  control  short-term 


I  I 

34516         Federal  Register  /  Vol.  52,  No.  176  /  Piiday,  September  11.  1987  /  Rules  and  Regulations 


t'\p(,;.ares  fur  mamfenanue  and  similar 
types  of  operations  where  engi.neenng 
conlrols  may  not  be  feasible.  OSHA, 
therefore,  concludes  that  compliance 
with  the  5.0  ppm  15-minute  STEL  is 
technologically  feasible. 

E.  Cost  of  Compliance 

This  section  presents  OSl  i.A  s 
estimate  of  the  compliance  costs  that 
would  be  incurred  by  employers  in  the 
seven  industry  sectors  primarily 
affected  by  the  proposed  benzene 
standard.  Because  there  are  industry- 
specific  differences  in  exposure 
characteristics  and  equipment  usage, 
cost  estimates  for  each  sector  were 
developed  separately. 

First,  a  baseline  of  current  industry 
practice  was  identified  for  each  sector. 
This  baseline  was  derived  from 
inform.ation  on  current  production 
methods  and  hazard  control  methods 
obtained  duri.ng  the  [RB  information 
collection  efforts  and  from  other 
submissions  to  the  record.  The  costs  of 
the  engineering  controls  to  achieve  each 
successively  lower  PEL  were  then 
estimated  based  on  the  assumption  that 
new  controls  could  be  added  to  those 
controls  already  in  place. 

Table  B  summarizes  OSHA's 
compliance  cost  estimates  of  the  revised 
benzene  standard  with  a  1.0  ppm  PEL 
and  0.5  ppm  action  level.  Note  that  the 
"nonengineering  costs"  are  those  costs 


associated  with  the  other  provisions  of 
the  standard,  such  as  medical 
surveillance,  exposure  monitoring, 
training,  etc.  The  annualized  capital 
costs  are  the  yearly  interest  and 
depreciation  costs  needed  to  pay  for  a 
capital  investment  over  the  useful  life  or 
the  equipment.  This  also  takes  into 
account  variations  in  the  useful  life  of 
each  type  of  equipment.  The  compliance 
costs  attributed  to  the  tire  industry  are 
for  solvents  with  low  benzene 
concentrations.  Table  C  provides  a 
sector-by-sector  breakdown  of  the 
nonengineeriag  costs  of  the  standard. 

Table  B.— Estimated  Total  Annua- 
lized Costs  Associated  With 
THE  Revised  Benzene  Standard 

(Millions  of  1983  dollars) 


1 

Sector 

Total 
annua- 
lized 
engi- 
neering 
costs 

Total 
annua- 
lized 
nonen- 
gineering 
costs 

Total 
annua- 
lized 
costs 

Petrochemical ... 
Petroleum 
refining 

5.1 

2.1 

•68 

1.0 
0.2 

0.5 
1.9 

0.3 

0.2 
0.6 

5.6 
40 

Coke  and  coal 
chemical 

Tire  manufac- 
turers  

Bulk  terminals  ... 

7.1* 

1.2 
0.8 

Table  B.— Estimated  Total  ANrviuA- 
lized  Costs  Assoc:ated  With 
the  Revised  Benzene  Stand- 
ard—Continued 

(Millions  of  1983  dollars) 


Sector 

T(ital 
annua- 
lized 
eigi- 
nearing 
costs 

Total 
annua- 
lized 
nonen- 
gineering 
costs 

Total 
annua- 
lized 
costs 

Bulk  plants 

Tank  truck 

n/a 
m/a 

4.9 
0.5 

4.9 
0.5 

Total  all 
sectors.... 

15.3 

8.8 

24.1 

Source:  U.S.  Department  ot  Labor,  OSHA, 
Office  of  Regula'ory  Analysis 

N/A  =  Not  Applicable  (le  ,  OSHA  assorr^ed 
that  compliance  witn  tnese  provisions  will  not 
be  required). 

*  The  cost  estimates  for  the  coke  and  coal 
chemical  sectors  reoresent  the  upperbound 
because  they  were  based  on  the  assumption 
that  industry  would  install  the  'equred  engi- 
neerirg  controls  curing  the  tirst  year  fo^iowing 
the  promulgation  of  the  new  benzer.e  stand- 
ard However,  coke  and  Cijal  chemcais  have 
been  given  a  S-year  phase-m-penod  m  order 
to  lessen  the  potential  impact  This  provision 
will  allow  the  mcust'y  to  mstail  the  n'3w  equip- 
ment when  o!d  equiprT'tant  wears  out.  reducing 
"upfront"  compliance  costs.  Data  were  not 
available  to  estimate  this  reduction. 


Table  c  — Suvvary  of  Estimated  Total  Annualized  Nonengineering  Costs  Associated  With  the  Revised 

Standard 

(1983  dollars) 


Industry 


Petro  chemicals.. 

Refining 


Coke  and  coal  chemicals.. 

Bulk  terminals 

Bulk  plants 

Trucks 

Tire  


Total 


Provision 


Regulated       Exposure 
area  monitoring 


7.500 

11,800 

2,100 

11,500 

65,200 

N/R 

N/R 


Compli- 
ance 
program 


Respirator  | 
use 


255,000 

279,400 

62,900 

377,400 

2,325,000 

51,600 

N/R 


98,100 


3,351,500 


4,500 

7,100 

1.200 

28,700 

163.300 

7,800 

N/R 


212,600 


153,300 

414,000 

130,500 

91,800 

521,800 

N/R 

N/R 


Training 


1,311,400 


•0 

*0 

•0 

•0 

951,800 

281,300 

N/R 


Medicai 
examina- 
tion 


117,700 

1,211.81X1 

56,500 

52,100 

830,900 

122.200 

209.900 


1,233,100       2,601,100 


Source:  US  Departnnent  of  Latxjr,  OSHA,  Office  of  Regulatory  Analysis. 

'OSHA  assumed  to  tie  in  compliance. 

N,'R  =  0ShA  assumes  that  these  provisions  are  not  required. 


The  total  annualized  cost  to  comply 
with  the  revised  standard  is  estimated 
to  be  S24  million.  An  an.^ivsis  of  these 


costs  on  a  provision-by-provision  basis 
shows  that  the  installation  of 
engineering  controls  and  work  practice 


Total 
annual 
costs 


538.200 
1.924,100 
253.200 
561,500 
4,858,000 
462,900 
209,900 


8.807,800 


65  percent  of  the  oompliance  costs. 
modifications  to  comply  with  the  1,0 
ppm  PEL  and  5.0  ppm  STEL  account  for 
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Exposure  monitoring  and  medical 
surveillance  are  the  two  most  expensive 
non-PEL-related  provisions,  each 
accounting  for  over  10  percent  of  the 
estimated  compliance  costs. 

An  analysis  of  the  costs  on  a  sector- 
by-sector  basis  reveals  that  the 
installation  of  engineering  controls  in 
the  coke  and  coal  chemical  sector 
accounts  for  approximately  30  percent 
of  the  total  annualized  costs.  This  is 
probably  due  to  the  high  current 
exposures  in  the  industry  (i.e.,  average 
exposure  over  1.5  ppm)  and  the  age  of 
plants  (i.e..  average  age  from  20  years  to 
40  years). 

F.  Economic  Feasibility  Analysis 

OSHA  has  determined  that  it  is 
economically  feasible  for  the  seven 
industry  sectors  and  solvent  users 
(including  tire  manufacturers)  to  comply 
with  the  provisions  of  the  revised 
benzene  standard  of  a  1.0  ppm  and  a  0.5 
ppm  action  level  and  that  none  of  these 
sectors  would  experience  a  significant 
adverse  economic  impact  because  of  the 
standard. 

Typical  Impacts 

If  none  of  the  compliance  costs  were 
to  be  passed  forward  to  consumers,  an 
average  firm  would  experience  an  after- 
tax profit  decline  of  less  than  2  percent 
in  its  product  hnes  affected  by  the 
proposed  benzene  standard  in  all 
sectors  except  iron  and  steel  which 
includes  coke  and  coal  chemicals.  If  all 
of  the  costs  associated  with  the  proposal 
were  to  be  passed  forward  to  the 
customers  so  that  after-tax  profits  in 
these  product  lines  were  unchanged, 
then  an  average  firm  in  each  industry 
would  require  price  increases  of  less 
than  0.1  percent  (0.2  percent  m  iron  and 
steel)  to  fully  offset  these  costs  (see 
Table  D).  OSHA  believes  that  the 
economic  impacts  estimated  under  each 
of  these  scenarios  represent  extreme  or 
bounding  cases  (it  is  likely  that  some  of 
the  costs  Will  be  passed  on  and  some 
absorbed)  and  that  these  changes  are 
clearly  affordable  to  these  industry 
sectors  based  on  the  small  size  of  the 
costs  in  relation  to  both  profits  and 
sales.  Consequently,  no  major  impact 
are  likely.  The  revised  benzene  standard 
is  unlikely  to  have  any  significant 
impact  on  the  long-term  viability  of 
otherwise  productive  facilities  or  to 
cause  otherwise  profitable  firms  to  leave 
these  industries.  Thus,  OSHA  concludes 
that  the  revised  benzene  standard  is 
economically  feasible  for  typical  firms 
in  the  industry  sectors  studied. 
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Table  D— Estimated  Economic  Im- 
pacts OF  the  Benzene  Standard 
ON  an  Average  Firm  in  Each  In- 
dustry Sector 


Industry 


Atter-tax 

profit 
decline  of 

an 

average 

firm  in 

eacti 

industry  if 

revenues 

are 

un- 

ctianged 

(percent) 


Petroctiemical 

Petroleum  refining 
and  bulk  terminals.. 

Iron  and  steel 

Tire  manufacturers 

Bulk  plants 

For-tiire  tank  trucks ... 


Increased 

revenues 
required 
to  offset 
fully  ttie 
compli- 
ance 
costs  of 

an 
average 

firm  in 

eacti 

industry 

(percent) 


1.64 

0.04  i 
•0.24 
0.31 
0.61 

0.46 


0.07 

<0.01 
0.02 
0.01 

<0.01 
0.01 


Source  U  S  Department  of  Labor,  OSHA, 
Office  of  Regulatory  Analysis 

"Since  the  iron  and  steel  industry  suffered  a 
loss  in  1983,  this  value  represents  an  increase 

in  ttie  loss 


Solvent  Users 

Solvent  users  will  probably  comply 
with  a  revised  benzene  standard  by 
using  solvents  that  are  excluded  from 
the  scope  of  the  standard.  There  are 
processes  available  to  reduce  the 
bf  nzene  contamination  in  solvents  to 
beiow  0.1  percent.  The  prices  of  the 
solvents  with  less  than  0  1  percent 
benzene  are  only  slightlv  higher  than 
benzene-contaminated  solvents. 
Consequently.  OSHA  concludes  that  the 
revised  standard  is  economically 
feasible  for  solvent  users. 

Coke  and  Coal  Chemicals 

If  the  controls  are  installed  during  the 
first  year  following  the  promulgation  of 
the  new  standard,  OSHA  estimates  that 
the  annualized  compliance  costs  for  this 
sector  will  be  approximately  S7.0 
million,  compared  to  gross  revenues  of 
approximately  $40  billion. 
Consequently,  the  dollar  amount  of  the 
costs  are  small  in  relation  to  the 
industry's  size.  According  to  the  AISI, 
however,  the  iron  and  steel  industry 
experienced  a  net  after-tax  loss  of 
approximately  S2.2  billion  1983  [Ex.  No. 
201-44,  p.  39).  While  much  of  this  loss 
was  due  to  one  time  write  offs  in  the 
industry,  the  figures  for  1984  still 
revealed  a  loss  of  almost  $200  million. 
Thus,  these  data  indicate  that  this  sector 
is  experiencing  economic  problems.  In 
addition,  AISI  slates: 


imports  constituted  25.2  percent  of 
the  U.S.  apparent  steel  supply  in  1985 
(Second  only  to  the  1984  record-high  of  26.4 
percent).  With  imports  at  such  high  levels,  it 
is  not  likely  that  prices  of  steel  products 
could  be  increased  to  cover  regulatory  costs 
that  are  applicable  only  to  domestic 
producers  (Ex.  No.  201-^4.  p.  38). 

The  domestic  steel  industry  is  facing  a 
financial  crisis.  Industry  debt  and  associated 
debt  service  costs  continue  to  increase.  The 
domestic  steel  industry  can  not  afford 
additional  regulation  that  are  not  flexible 
"  *  '  [Ex.  No.  201-44.  p.  40], 

On  the  other  hand,  imposition  of 
various  quotas  on  steel  imports  and  a 
reduction  in  interest  rates  have  offset 
these  events.  These  two  factors,  as  well 
as  the  closing  of  old  and  inefficient 
facilities,  should  reduce  the  losses 
experienced  by  the  industry'  over  the 
last  several  years. 

Nevertheless,  in  view  of  the  industry's 
current  circumstances,  both  the  USWA 
and  AISI  have  recommended  an 
extended  phase-in  period  for  the 
required  engineering  controls.  Given  this 
provision,  both  parties  view  compliance 
with  the  new  standard  to  be 
economically  feasible  for  the  iron  and 
steel  industry.  The  USWA  stated,  for 
example. 

Despite  these  hard  times  in  the  industry, 
the  AFL-CIO  and  USWA  see  no  reason  why 
any  existing  byproducts  or  BTX  plant  should 
have  to  close  over  the  imposition  of  a  new 
standard  for  benzene.  While  we  would 
oppose  a  long  phase-in  period  for  the 
standard  as  a  whole  in  this  sector,  certain 
expensive  controls  could  be  phased-in  over 
time.  For  example  the  industry  could  be 
allowed  to  install  double  mechanically  sealed 
or  magnetically  driven  pumps  as  the  current 
pumps  wear  out.  so  long  as  all  such 
replacements  were  made  within  5  years. 
Conversion  sumps,  gas  blanketing  systems, 
and  the  conversion  of  direct  water  final 
coolers  where  necessary  [Ex.  No.  262.  pp.  35- 
36). 

AISI  stated: 

Allowing  an  extended  compliance  period 
for  implementation  of  feasible  engineering 
controls  would  enable  the  rmancially 
strapped  steel  industry  to  conserve  scarce 
cash  by  installing  engineering  controls  on  a 
basis  that  corresponds  more  closely  to  a 
normal  equipment  replacement  cycle.  Such 
an  implementation  schedule  (with  use  of 
respirators  permitted  in  the  interim)  would 
represent  a  more  feasible,  practical  and  cost- 
effective  course  of  action  than  OSHA  has 
proposed.  It  also  would  lessen  some  of  our 
concerns  regarding  the  econoniic  impact  of 
the  standard  on  the  steel  industry  (Ex.  No. 
259,  pp.  39-40). 

For  the  reasons  stated,  therefore, 
OSHA  has  accepted  these 
recommendations  and  has  modified  the 
method  of  compliance  for  the  coke  and 
coal  chemical  sector. Jnstead  of 
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requiring  the  implementation  of  feasible 
engineering  controls  to  reduce  worker 
exposure  no  later  than  2  years  after  the 
effective  date  of  the  standard,  as  is 
required  for  other  sectors,  coke  and  coal 
chemical  will  be  permitted  to  phase-in 
these  controls  over  a  5-year  period,  and 
the  use  of  respirators  is  permitted  during 
the  interim.  Thus.  OSHA  concludes  that 
compliance  with  the  new  benzene 
standard  is  economically  feasible  for  the 
coke  and  coal  chemical  sector. 

Conclusion 

OSHA  has  also  determined  that  the 
revised  benzene  standard  is 
economically  feasible  in  each  of  the 
industry  sectors. 

G.  Regulatory  Flexibility  Analysis 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980  (Pub.  L  96-353,  94  Stat.  1164 
[5  U.S.C.  601  et  seq.]),  OSHA  has  studied 
and  has  given  special  consideration  to 
the  mitigation  of  the  economic  impacts 
of  the  proposed  standard  on  small 
entities.  OSHA  carefully  considered  size 
factors  such  as  number  of  employees, 
total  assets,  and  gross  revenues  when 
identifying  any  adverse  economic 
impact  of  the  revised  benzene  standard. 

In  the  four  industries  characterized  by 
large  firms  (i.e.,  petrochemical,  refining, 
coke  and  tire),  OSHA  does  not 
anticipate  any  differential  impact  on 
smaller  firms,  because  most  of  the  major 
costs  are  roughly  proportional  to  the 
size  of  the  facilities.  For  example,  the 
total  cost  of  improving  pump  seals  at  a 
benzene  production  facility  depends  on 
the  number  of  pumps  seals  at  the 
facility,  and  the  total  cost  of  reducing 
exposures  at  a  tire  manufacturing  plant 
depends  on  either  the  amount  of 
ventilation  that  must  be  provided  or  the 
amount  of  low-benzene-content  solvent 
used.  These  factors  vary  directly  with 
firm  production  levels.  In  addition,  due 
to  economies  of  scale,  the  smaller  firms 
in  these  sectors  are  of  substantial  size  in 
terms  of  gross  revenues  and  numbers  of 
employees. 

Two  sectors  are  characterized  by 
small  firms.  This  section,  therefore, 
concentrates  on  assessing  the  economic 
impacts  of  the  benzene  proposal  on 
small  firms  in  the  bulk  plant  and  tank 
truck  for-hire  sectors. 

Bulk  plants  average  19  full-time 
employees,  have  average  gross  assets  of 
Si. 3  million,  average  gross  revenues  of 
SlO  million,  and  average  after-tax  profits 
of  S55.0OO.  Although  these  firms  are  not 
large,  on  average,  they  have  substantial 
revenues.  The  fuels  stored  at  these 
facilities  are  primarily  contained  in 
closed  systems.  Most  bulk  plants  will 
incur  only  minor  costs  of  about  S450 
associated  with  monitoring,  respirators. 


training,  and  medical  surveillance.  The 
small  firms  in  this  sector  (i.e.,  those  with 
less  than  S50O.OOO  in  assets)  will  incur 
an  after-tax  decline  in  profits  (and  in  the 
salary  of  the  chief  executive)  of  less 
than  1  percent  assuming  none  of  the 
costs  are  passed  forward  to  consumers. 
The  larger  firms  will  have  less  of  a  profit 
decline.  Under  the  assumption  that  costs 
are  passed  forward,  small  firms  will 
require  a  price  increase  of 
approximately  0.02  percent  in  order  to 
maintain  their  current  level  of  profits. 
OSHA  believes  that  these  firms  will  be 
able  to  pass  forward  the  0.02-percent 
price  increase  because  most  of  these 
firms  are  located  in  sparsely  populated 
areas  with  less  competition,  and 
because  all  firms  in  this  sector  will 
experience  similar  compliance  costs.  (In 
densely  populated  areas,  the  facilities 
usually  have  vapor  controls  and  are  in 
large  part  exempted  from  the  standard. 

In  the  tank  truck  for-hire  sector, 
OSHA  has  not  attributed  any  costs  for 
engineering  controls,  because  they  have 
been  considered  in  the  discussion  of 
other  sectors  (i.e.,  refining, 
petrochemical,  and  bulk  storage).  OSHA 
believes  that  this  sector  will  incur  costs 
of  approximately  $1,900  per  firm  for 
training,  medical  surveillance,  and 
monitoring.  Compliance  with  the  revised 
benzene  standard  for  "small  firms"  in 
this  sector  (j.e.,  those  with  less  than  $5 
million  in  annual  revenue)  will  result  in 
an  average  (decline  in  after-tax  profits  of 
about  2  percent  if  no  costs  are  passed 
forward  or  will  require  price  increases 
of  approximately  0.07  percent  to  leave 
profits  unchanged.  Once  again,  since 
most  firms  will  experience  similar 
compliance  costs,  it  is  likely  that  these 
costs  will  be  passed  forward  to 
consumers. 

OSHA,  therefore,  believes  the  impact 
on  small  businesses  in  both  of  these 
sectors  will  be  minor. 

Small  businesses  currently  using 
solvents  contaminated  with  benzene  are 
expected  to  purchase  solvents  that 
initially  have  less  than  0.5  percent 
benzene  and,  after  2  years,  have  less 
than  0.1  percent  benzene.  They  will  then 
be  excluded  from  the  other  provisions  of 
the  standard. 

As  discussed  above,  there  are  a 
number  of  processes  available  to  reduce 
the  benzene  concentration  in  liquids 
(see  Chapter  4  of  JRB  report  [Ex.  No. 
153).  Some  of  these  solvents  are  already 
on  the  market  in  the  same  price  range  as 
solvents  contaminated  with  higher 
concentrations  of  benzene.  One  large  oil 
company,  for  example,  presently 
markets  petroleum  naphtha  with  less 
than  0.1  percent  benzene  at  the  same 
posted  price  as  untreated  naphtha. 
Although  JRB  reports  that  some  of  low- 


benzene-content  solvents  are  currently 
more  expensive  than  high-benzene- 
content  solvents  (approximately  IOC  per 
gallon),  after  the  promulgation  of  a  new 
standard,  the  competitive  advantage  of 
solvents  with  a  low-benzene  content 
will  probably  lead  to  expanded 
production  of  such  compounds  and 
lower  prices.  This  was  OSHA's 
experience  with  a  similar  provision  in 
the  vinyl  chloride  standard. 

Solvents  typically  represent  a  small 
cost  for  most  businesses,  and  a  small 
increase  in  these  costs  will  not 
appreciably  affect  employers,  since  all 
competitors  will  be  equally  affected. 
The  substantial  increase  in  the  costs  of 
solvents  during  the  1975-1982  period  due 
to  the  large  increase  in  petroleum  costs 
were  successfully  passed  forward  by 
solvent  users  because  these  solvents  are 
generally  a  small  cost  of  business. 

For  these  reasons,  OSHA  believes 
that  compliance  with  the  benzene 
standard  is  technically  and 
economically  feasible  and  will  have  no 
significant  impact  on  small  businesses 
currently  using  benzene-contaminated 
solvents,  | 

H.  Environmental  Impact  Assessment — 
Finding  of  No  Significant  Impact 

The  proposed  revisions  to  the  benzene 
standard  have  been  reviewed  in 
accordance  with  the  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C.  4321  et  seq.), 
the  Council  on  Environmental  Quality 
(CEQ)  NEPA  regulations  (40  CFR  Part 
1500),  and  OSHAs  DOL  NEPA 
Compliance  Procedures  (29  CFR  Part  11). 

As  a  result  of  this  review,  the 
Assistant  Secretary  has  determined  that 
the  proposed  rule  will  not  have  a 
significant  impact  on  the  external 
environment.  Impacts  on  the  workplace 
environment  are  discussed  in  other 
portions  of  this  preamble. 

Under  the  present  revisions  to  the 
benzene  standard,  there  have  been  some 
changes  in  the  scope  of  the  standard,  the 
definitions  of  benzene  and  benzene 
mixture,  and  in  the  monitoring 
provisions  as  well  as  some  language 
modifications  throughout.  The  final 
standard  includes  provisions  for  an  8- 
hour  TWA  of  1  ppm  and  a  ceiling  of  5 
ppm  over  a  15-minute  period. 

The  changes  in  time  period  for 
employers  to  reformulate  products  or  to 
find  substitutes  to  meet  the  PEL,  or  for 
coke  ovens  to  implement  engineering 
controls,  should  not  have  a  significant 
impact  on  the  external  environment. 
Consequently,  the  conclusions  drawn  in 
OSHA's  earlier  finding  of  no  significant 
impact  (50  FR  237:  5070-5071,  December 
10, 1985)  remain  valid. 


UM  I 
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IX.  Conclusion  and  Permissible 
Exposure  Limit 

OSHA  had  considered  4  exposure 
limits,  to  5.0  ppm,  1.0  ppm.  0.5  ppm  and 
0.1  ppm  prior  to  proposing  a  1  ppm  8- 
hour  time  weighted  average  (TWA)  and 
a  0.5  ppm  action  level.  Two  additional 
limits  were  proposed  in  comments,  2 
ppm  and  1  ppm  with  a  different 
compliance  strategy  which  would  permit 
higher  average  exposures.  In  addition. 
OSHA  requested  comments  on  whether 
a  short-term  exposure  limit  (STEL), 
possibly  5  ppm  over  a  15  minute-period, 
should  be  included. 

OSHA  has  carefully  considered  all  the 
evidence  and  comments.  Based  on  this 
review  OSHA  concludes  that  a  1  ppm  8- 
hour  TWA  and  a  5  ppm  STEL  over  a  15 
minute  period  are  the  appropriate 
exposure  limits.  They  will  substantially 
reduce  a  significant  risk  of  leukemia  and 
ether  blood  diseases  and  do  not  attempt 
to  further  reduce  an  insignificant  risk. 
These  levels  are  technically  and 
economically  feasible  and  are  the 
lowest  feasible  level  generally 
achievable. 

As  discussed  in  depth  in  the 
significant  risk  section,  the  risk  of 
leukemia  death  from  a  working  lifetime 
of  exposure  at  10  ppm  is  95  excess 
deaths  per  1000  exposed  employees. 
This  is  clearly  a  significant  risk.  The  1 
ppm  8-hour  TWA  will  achieve  a  greater 
than  90  percent  reduction  in  that  risk, 
clearly  a  substantial  reduction  in  risk. 
The  new  standard  will  substantially 
reduce  risks  from  other  disease  of  the 
blood  and  blood-forming  organs  such  as 
aplastic  anemia,  multiple  myeloma  and 
pancytopenia. 

As  discussed  above  in  the  technical 
and  economic  feasibility  section  a,  1.0 
ppm  8-hour  TWA  is  clearly  generally 
technically  feasible  with  engineering 
and  work  practice  controls  for  the  large 
majority  of  production  and  more 
continual  operations  in  the  segments 
regulated.  The  standard  permits  the  use 
of  respirators  for  maintenance  and 
repair  activities,  short  intermittant 
operations,  operations  where  benzene  is 
present  for  30  days  or  less,  and  other 
operations  where  the  employer  can 
demonstrate  that  engineering  and  work 
practice  controls  are  not  feasible  to 
achieve  the  exposure  limits. 

OSHA  also  concludes  that  this 
standard  is  clearly  economically 
feasible.  It  would  result,  if  no  costs  were 
passed  on  to  purchasers,  of  no  greater 
than  a  2  percent  reduction  in  profits  of 
the  sectors  where  the  effects  are 
greatest.  If  all  the  costs  were  passed  on 
to  the  purchasers,  the  maximum  average 
price  increase  in  a  sector  would  be  0.2 
percent. 


As  discussed  in  the  Economic  Impacts 
Section,  the  coke  and  coal  chemical 
industry  faces  the  greatest  potential 
adverse  impact  resulting  from  the 
standard.  Since  compliance  costs  for 
coke  by  product  operations  would  be 
approximately  0.2  percent  of  sales  for 
the  steel  industry  and  this  industry  is 
operating  at  a  net  loss,  OSHA  has 
granted  this  sector  an  extended  5  year 
period  to  comply  with  engineering 
controls.  OSHA  concludes  that  as 
drafted  the  standard  is  economically 
feasible  for  this  sector  since  the  industry 
agrees  with  the  extended  compliance 
period. 

Obviously  a  5.0  ppm  level  is  also 
clearly  feasible  since  the  1.0  ppm  level 
is,  however,  based  on  the  risk 
assessment  a  5.0  ppm  level  would 
achieve  only  a  50  percent  reduction  in 
risk,  not  the  90  percent  reduction  in  risk 
rates  that  a  1.0  ppm  level  achieves.  The 
1.0  ppm  level  substantially  reduces  a 
significant  risk  which  would  exist  at  5 
ppm  further  and  is  clearly  feasible. 
Consequently,  the  5  ppm  level  is  not 
appropriate, 

OSHA  concludes  that  the  same 
reasoning  applies  to  a  2  ppm  level  as  to 
a  5  ppm  level.  Therefore,  2  ppm  is  not 
appropriate. 

Several  participants  recommended 
that  OSHA  set  basically  a  1  ppm  long 
term  exposure  limit  rather  than  a  1  ppm 
8-hour  TWA.  This  issue  (referred  to  as 
variability)  is  discussed  in  much  greater 
detail  both  in  the  technical  feasibility 
and  exposure  monitoring  sections. 

There  is  a  certain  amount  of  random 
day  to  day  fluctuation  around  the 
average  exposure  level.  With  a  1  ppm  8- 
hour  TWA,  employers  must  keep 
exposures  on  average  somewhat  below 
1  ppm  so  that  there  are  few  random 
daily  fluctuations  over  the  1  ppm  8-hour 
TWA  limit. 

With  a  1  ppm  long  term  average  limit 
(which  could  be  achieved  by  several 
mechanisms  discussed  under  variability 
in  the  monitoring  section),  as  long  as 
long  term  average  exposure  were  under 
1  ppm,  daily  fluctuation  could  be  over  1 
ppm.  Consequently,  this  approach  can 
lead  to  higher  average  exposures  than  a 
1  ppm  TWA  approach. 

As  discussed  in  the  feasibility  and 
monitoring  sections  OSHA  does  not 
believe  variability  in  the  regulated 
industries  is  as  great  as  some 
participants  claimed  and  concludes  that 
the  1  ppm  8-hour  TWA  limit  is  clearly 
feasible.  OSHA  concludes  that  the  1 
ppm  8-hour  TWA  is  also  appropriate 
because  actual  reduction  in  risk  of  the 
new  standard  is  then  substantially 
greater  than  90%.  See  the  discussion  in 
the  significant  risk  section. 


As  discussed  in  the  technical 
feasibility  section,  many  of  the  same 
types  of  engineering  and  work  practice 
controls  which  would  achieve  a  1.0  ppm 
level  could  also  be  used  to  attempt  to 
achieve  a  0.5  ppm  level  in  the  industries 
covered.  More  extensive  use  of  the  same 
type  of  controls  and  some  technology 
forcing  might  achieve  the  0.5  ppm  in 
some  operations  but  the  record  is 
unclear  how  extensively  0.5  ppm  would 
be  achieved. 

The  AFL-CIO  and  United 
Steelworkers  have  contended  that 
OSHA  should  set  a  0.5  ppm  8-hour  TWA 
level.  They  stated  that  OSHA  has 
authority  to  force  technology  and  has 
not  paid  enough  attention  to  what  is 
achieved  in  the  most  modern  facilities. 
On  the  other  hand,  several  industry 
participants  stated  that  OSHA  has  not 
give  sufficient  thought  to  variability  and 
some  other  technical  problems  in 
achieving  1  ppm.  These  matters  are 
discussed  in  detail  in  the  technical 
feasibility  section. 

OSHA  has  carefully  considered  the 
evidence  and  arguments.  OSHA 
concludes  that  it  has  correctly 
determined  that  a  1  ppm  8-hour  TWA 
and  not  0.5  ppm  is  the  lowest  feasible 
level.  The  unions  have  pointed  out  some 
situations  where  controls  might  do 
somewhat  better  than  1  ppm.  Industry 
has  suggested  some  techincal  difficulties 
which  might  create  more  of  a  technical 
challenge  to  achieve  1  ppm.  OSHA 
believes  it  has  chosen  the  correct 
balance  at  1  ppm,  as  the  level  it  can 
have  a  high  degree  of  confidence  is 
generally  achievable.  OSHA  believes 
the  action  level  will  achieve  in  the  case 
of  benzene  much  of  what  might  be 
achieved  through  a  greater  attempt  to 
force  technology  and  the  history  of  the 
standard  suggests  that  a  high  degree  of 
confidence  in  feasibility  has  value.  See 
the  discussion  in  the  technical  feasibility 
section. 

OSHA  concludes  that  a  1.0  ppm  TWA 
level  with  a  0.5  ppm  action  level  will  be 
substantially  as  protective  as  and  more 
cost-effective  than  a  0.5  ppm  TWA  level 
in  these  circumstances.  As  a  result  of 
the  action  level.  OSHA  believes  many 
employers,  where  it  is  feasible  to 
achieve  0.5  ppm,  will  choose  to  achieve 
this  level  with  engineering  and  work 
practice  controls,  in  order  to  save  on  the 
cost  of  monitoring  and  medical 
provisions  which  are  required  for 
employees  exposed  over  the  0.5  ppm 
action  level. 

When  it  is  not  feasible  to  achieve 
levels  below  0.5  ppm,  OSHA  concludes 
that  the  industrial  hygiene,  monitoring 
and  medical  provisions  will  provide 
substantial  protection  for  employees 
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exposed  between  1.0  ppm  and  0.5  ppm. 
Thpy  will  result  in  less  exposure  to 
employees  through  training,  protective 
clothing  and  monitoring.  The  medical 
provisions  will  detect  some  abnormal 
blood  conditions,  which  if  detected 
early,  make  it  poss:ti!e  to  prevent  or 
treat  some  conditions. 

A  0,1  ppm  permissible  exposure  limit 
does  not,  on  the  evidence  now  before 
OSHA  appear  to  be  technically  feasible 
to  achieve.  To  attempt  to  achieve  it  with 
engineering  controls  and  work  practices 
would  appear  to  require  major  redesigns 
in  large,  capital  intensive  facilities  such 
as  refineries,  coke  operations  and 
petrochemical  plants  and  small  business 
as  well.  Many  large  scale  operations 
would  need  to  be  isolated  or  automated. 
Making  major  modifications  for  a  large 
percentage  of  facilities  in  a  number  of 
the  affected  industries  would  not  appear 
to  be  technically  feasible  at  this  time. 

Short-Term  Exposure  Limit  (STEL) 

As  discussed  at  greater  length  in  the 
Permissible  Exposure  Limit  part  of  the 
Summary  and  Explanation  of  the 
Standard.  OSHA  concludes  it  is 
appropriate  to  include  a  STEL  of  5  ppm 
over  a  15  minute  period  in  the  benzene 
standard.  Animal  studies  indicate  that 
intermittent  exposures  (a  good  model  for 
fluctuating  peaks)  caused  greater 
decreases  in  certain  blood  counts  than 
continual  exposures  at  the  same  level. 
Several  case  control  studies  of  refinery 
workers  show  excess  leukemia  risk 
among  pipefitters,  maintenance  workers 
and  other  jobs  entailing  exposure  to 
benzene  probably  as  intermittent  peak 
exposures.  This  limit  is  feasible  and 
adds  little  to  costs  because  the  1  ppm 
limit  will  in  general  be  achieved  through 
controlling  peaks.  It  will  also  reduce 
cumulative  dose  m  some  circumstances. 

X.  Summary  and  Explanation  of  the 
Final  Standard 

OSHA  has  determined  that  the 
requirements  set  forth  in  this  final 
standard  are  those,  based  on  currently 
available  data,  which  are  necessary  and 
appropriate  to  provide  protection  to 
employees  exposed  to  benzene.  In  the 
development  of  this  standard  OSHA  has 
carefully  considered  the  comments  and 
data  from  interested  parties  submitted 
to  the  benzene  docket.  In  addition, 
numerous  reference  works,  journal 
articles,  and  other  data  in  the  record 
have  been  taken  into  consideration  in 
the  development  of  this  standard. 

The  following  sections  discuss  the 
specific  provisions  of  the  standard: 

A.  Scope  and  Application:  Paragraph  (a) 

The  standard  is  to  apply  to  all 
occupational  exposures  to  benzene  with 


the  specific  exceptions  set  forth  in  the 
scope  and  application  paragraph.  The 
risk  from  benzene  is,  of  course, 
dependent  on  the  degree  of  exposure 
and  not  on  the  segment  of  industry 
where  the  employee  may  be  employed. 
However,  in  some  segments  and 
operations,  exposures  are  consistently 
below  the  action  level  because  of  the 
nature  of  the  process.  In  those 
circumstances,  OSHA  is  granting  an 
exemption  or  partial  exemption  from  the 
proposed  new  benzene  standard.  In 
general,  initial  monitoring  for  many 
operations  where  the  evidence  clearly 
demonstrates  that  exposures  will  be 
consistently  below  the  action  level  does 
not  appear  necessary  to  protect 
employees  nor  cost-effective.  The 
specific  exemptions  are  discussed 
below. 

It  should  be  noted  that  OSHA  has 
retained  the  10  ppm  level  for  sectors 
which  OSHA  has  exempted  from 
coverage  of  the  new  standard.  This  is 
not  because  OSHA  believes  the  10  ppm 
level  is  adequate  for  employee 
protection  or  that  there  will  be 
employees  approaching  that  level. 
OSHA  believes  that  virtually  all 
exposures  in  the  sectors  exempted  form 
29  CFR  1910.1028  will  be  under  0.5  ppm 
because  of  the  nature  of  the  process  or 
other  regulations  and  that  is  the  basis 
for  the  exemption.  However,  there  is  a 
possibility  that  there  may  be  an 
operation  within  the  exempted  sectors 
which  OSHA  is  not  aware  of.  The  10 
ppm  level  will  remain  in  backstop  to 
prevent  exposures  from  rising  too  high  if 
such  a  situation  exists  in  the  interim 
until  OSHA  takes  further  regulatory 
action.  The  10  ppm  level  is  also  retained 
as  an  interim  engineering  control  level 
for  reasons  discussed  below.  This 
backstop  approach  has  been 
recommended  in  several  comments  (Ex. 
No.  260,  p.  7d). 

Paragraph  (a)(2)(i)  Fuels.  OSHA 
proposed  to  exempt  from  the  benzene 
standard  the  storage,  transportation, 
distribution,  dispensing,  sale  and  use  of 
gasoline,  motor  fuels  or  other  fuels 
containing  benzene  as  a  contaminant  or 
small  percentage  constituent  subsequent 
to  its  discharge  from  bulk  wholesale 
facilities. 

Based  on  data  in  the  docket,  OSHA 
determined  that  the  benzene  exposures 
in  the  retail  gasoline  sector  were  well 
under  the  proposed  action  level.  In  a 
1977  NIOSH  report  (H-059,  Exh.  «93A), 
for  example,  the  preponderance  of  the 
service  stations  surveyed  had  an  8-hour 
TWA  of  less  than  0,1  ppm  and  only  one 
of  37  stations  surveyed  had  8-hour  TWA 
greater  than  0.2  ppm  (0.294  ppm).  In  a 
more  recent  survey  submitted  by  Runion 
and  Scott  (Ex.  No.  159-67),  over  96 


percent  of  the  samples  taken  were 
below  0.5  ppm;  and,  although  this  survey 
does  include  some  samples  greater  than 
the  proposed  1.0  ppm  PEL  (0.9  percent), 
OSHA  believes  that  the  high  readings 
were  probably  the  result  of  improper 
work  practices  (i.e.,  standing  downwind 
of  the  hatch  during  tank  gauging,  spills, 
etc.)  and  can  easily  be  eliminated.  The 
trend  in  recent  years  toward  self  service 
station,  should  also  tend  to  reduce 
"occupational"  exposures  to  benzene  in 
this  sector. 

In  addition  to  having  low  benzene 
exposure,  the  retail  gasoline  sector  is 
characterized  by  a  large  number  of 
facilities  (an  estimated  155  thousand  in 
1980  according  to  A.D.  Little,  H-059.  Ex. 
No.  5A)  with  a  largely  transient  work 
force,  making  it  more  difficult  to 
implement  many  of  the  non-PEL 
requirements  of  the  proposed  standard 
(i.e.,  medical  surveillance  and  training). 

A  number  of  comments  were  received 
on  this  proposed  exemption.  The  API 
commented  extensively  supporting  the 
exemption  in  their  post-hearing 
comment  (Ex.  No.  260 — Addendum  D. 
pp.,  5d-16d).  They  reviewed  a  number  of 
studies  of  banzene  exposures  at  gas 
stations  and  concluded  that  exposures 
were  generally  substantially  under  the 
action  level  and  that  the  few  exposures 
over  the  action  level  were  rare  random 
events  which  were  not  generally 
substantiated  by  repeat  monitoring. 
They  also  argued  that  because  a  high 
employee  turnover  and  the  small 
business  nature  of  the  operations  there 
might  be  feasibility  problems  with 
extensive  regulation.  They  further 
argued  that  because  of  high  turnover 
and  the  intermittent  nature  of  pumping 
gas  that  cumulative  exposures  would  be 
low.  Finally,  they  noted  that  the  EPA 
has  taken  a  number  of  actions  to  reduce 
hydrocarbon  emission  from  gas  stations, 
which  will  also  have  the  effect  of  further 
reducing  potential  employee  exposures 
to  benzene  emissions.  Similar  comments 
were  also  received  from  individual 
petroleum  companies  and  their 
associations  (Ex.  No.  201-39,  for 
example). 

The  AFL-CIO  and  United  Steel 
Workers  agreed  with  the  exemption  for 
gas  station  and  motor  fuels  (Ex.  No.  262, 
p.  54).  However,  the  reason  they 
believed  the  exemption  was  appropriate 
was  that  they  believed  these  operations 
could  be  better  regulated  by  the  EP.'\. 

The  Public  Citizen  Health  Research 
Group  opposed  the  exemption  until 
further  analysis  of  exposures  was 
conducted.  They  pointed  out  that  some 
exposures  were  over  the  action  level 
and  the  possibility  that  benzene  might 
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be  used  as  an  octane  enhancer  (Ex.  No. 
201-41.  p.  7). 

OS}lA  concludes  after  reviewing  the 
record  that  the  general  exclusion  for  gas 
stations  and  the  storage,  transportation 
and  dispensing  of  gasoline,  motor  fuels 
and  other  fuels  after  final  discharge 
from  bulk  wholesale  storage  facilities  is 
appropriate.  Exposures  are  generally 
well  below  the  action  level  and  there 
are  very  few  measurements  over  the 
action  level.  Keeping  exposures  low  is 
the  small  percentage  of  benzene  in  the 
fuels  generally  and  that  the  work  is 
generally  intermittent  and  outdoors.  In 
addition,  this  is  an  area  where  EPA  is 
actively  involved  in  regulating  to  protect 
the  environment.  The  EPA  regulation 
and  controls  (such  as  boots  over 
gasoline  hoses  and  other  vapor  recovery 
systems)  are  good  methods  of  keeping 
worker  exposure  low.  Indeed,  the  EPA 
has  mandated  these  requirements  for 
urban  areas  where  high  volume  stations 
and  operations  are  located. 

An  exception  to  this  general  exposure 
pattern  was  pointed  out  during  the 
hearings.  Dr.  Frank  Mirer  of  the  United 
Auto  Workers  (UAW)  noted  the 
following  during  the  public  hearings 
that: 

{T|he  cited  data  do  not  apply  to  many 
situations  where  motor  fuels  are  dispensed. 

Gas  pumping  in  a  retail  gas  station  takes 
place  outside.  The  operation  is  generally 
intermittent.  The  ambient  air  movement 
outdoors  confers  much  better  dilution 
ventilation  than  any  general  ventilation 
system  dreamed  of  indoors. 

So,  the  UAW  recommends  at  the  very  limit 
that  indoor  operations  dispensing  motor  fuels 
not  be  excluded  from  the  standard  [Tr,  3/25/ 
86.  pp.  10-llj. 

The  Motor  Vehicle  Manufacturers 
Association  did  not  address  this  issue  in 
its  post  hearing  submission  (Ex.  No. 
248). 

OSHA  accepts  the  reasoning  of  Dr. 
Mirer,  who  is  an  expert  in  industrial 
hygiene  matters,  that  in  situations  where 
an  employee  is  continually  pumping  gas 
indoors  for  a  full  work  shift  other  factors 
should  be  considered.  Since  natural 
ventilation  and  intermittent  exposures 
would  not  necessarily  act  to  keep 
benzene  exposure  low  during  indoor 
operations,  samples  taken  outdoors  at 
filling  stations  are  not  relevant  to 
characterize  indoor  exposure. 

Consequently  paragraph  (a)(2)(i)  of 
the  final  standard  provides  that  this 
exemption  does  not  apply  where 
gasoline  or  motor  fuels  are  dispensed 
more  than  4  hours  per  day  indoors.  Four 
hours  was  chosen  as  a  reasonable 
period  to  differentiate  between 
intermittent  and  non  intermittent 
operations. 


It  should  be  noted  that  the  initial 
requirement  for  operations  not  covered 
by  the  exemption  is  to  initially  monitor. 
If  the  exposures  determined  by  the 
initial  monitoring  are  below  0.5  ppm.  the 
only  ongoing  requirement  on  employers 
is  to  periodically  train  employees  in  the 
hazards  of  benzene  and  remonitor  if 
evidence  comes  to  the  employer's 
attention  that  exposure  to  benzene  may 
have  risen.  If  exposures  are  above  0.5  or 
1  ppm  the  employer  must  undertake  the 
other  required  provisions  of  the 
standard  depending  on  the  level, 

OSHA's  proposal  exempted  in 
addition  to  motor  fuels  "other  fuels," 
which  would  exempt  jet  fuel  and 
aviation  gasoline.  This  exemption  was 
supported  by  the  National  Air 
Transportation  Association  (NATA)  (Ex. 
No.  201-21).  They  referred  to  a  study 
introduced  in  the  earlier  benzene 
rulemaking  which  they  indicated 
demonstrated  that  benzene  exposures 
were  low  while  dispensing  such  fuels. 

The  NATA  stated  in  the  earlier 
exhibit  that: 

On  June  15, 1977,  personnel  of  the  GoUob 
Analytical  Service  Corporation,  Berkeley 
Heights.  New  Jersey,  recognized  experts  in 
the  field  of  mass  spectrometry  gas 
chromatography  and  lead  detection,  visited 
the  site  of  AirKaman,  Inc.  (an  NATA 
member),  located  at  Bradley  International 
Airport.  Windsor  Locks,  Connecticut.  The 
purpose  of  their  visit  was  to  monitor  the 
ambient  air  in  the  breathing  zone  of  the 
employees,  in  order  to  help  us  in  reaching  a 
conclusion  whether  or  not  there  was  "grave 
danger"  for  employees  engaged  in  the 
business  of  retail  aviation  fueling.  During  the 
monitoring  period,  employees  were  exposed 
to  a  wide  range  of  fueling  operations.  The 
range  included  minimal,  normal,  and 
extreme.  In  all  cases,  no  benzene  was 
detected,  with  the  threshold  of  detection  at 
less  than  0.1  ppm. 

In  addition,  we  provided  the  OSHA  hearing 
panel  with  a  copy  of  the  communique  sent  to 
aviation  fuel  dealers  of  Texaco,  Inc.*.  .  .  This 
additional  exhibit,  further  corroborated  the 
findings  of  the  Gollob  Analytical  Service 
Corporation,  and  should  be  used  for  present 
and  future  consideration  (Docket  H059,  Ex. 
No.  217-37F]. 

In  addition,  OSHA  received  other 
comments  (Ex.  Nos.  142-3, 142-7, 142-10. 
142-21, 142-31)  urging  the  exclusion  of 
other  non-gasoline  fuels,  from  the  scope 
of  the  proposed  standard.  Although 
OSHA  has  not  received  any  exposure 
data  on  their  operations,  the  Agency 
believes  employee  exposures  are  well 
under  the  action  level  in  the  distribution 
of  these  other  types  of  fuel  because  the 
operations  are  somewhat  limited 
compared  to  the  dispensing  of  motor 
fuel  and  the  benzene  content  of  these 
fuels  is  typically  less  than  that  of 
gasoline.  Based  on  the  evidence  that 
exposures  are  low  and  the  reasoning 


discussed  for  motor  fuel.  OSHA 
concludes  that  the  proposed  exemption 
for  other  fuels  is  warranted. 

Paragraph  (a)(2)(ii)  Storage  Facilities 

In  its  1978  benzene  rulemaking 
process,  OSHA  proposed  that  marketing 
activities  of  fuels  down  stream  of  "bulk 
terminals"  be  excluded  from  the  scope 
of  the  standard.  This  resulted  in  the 
exemption  from  the  standard,  as  it  was 
interpreted,  of  bulk  plants  which  have 
the  same  type  of  operation  and  fulfill  the 
same  function  as  bulk  terminals  (the 
storage  of  fuel  and  the  loading  of  trucks 
to  distribute  the  fuel  to  service  stations 
and  larger  scale  users).  The  basis  for  not 
covering  the  bulk  plants  was  that 
inadequate  notice  had  been  given  for 
their  coverage  (43  FR  5943:  Feb.  10, 
1978). 

The  Agency  received  comments  on 
the  way  the  earlier  exemption  was 
drafted  in  response  to  its  request  for 
information  under  its  current  rulemaking 
process.  Typical  of  the  comments  was 
the  American  Petroleum  Institute's 
submission  (Ex.  No.  142-31)  which 
states  "OSHA's  *  *  *  contractor  *  *  * 
concluded  that  this  exemption  was 
justified  on  the  basis  of  very  low 
benzene  exposures  at  the  worksites.  The 
difficulty  with  this  exemption  was  its 
arbitrariness.  It  did  not  cover  gasoline 
'bulk  terminals'  which  are  functionally 
identical  (in  terms  of  potential 
occupational  benzene  exposure)  to  the 
'bulk  plants'  which  were  exempted." 

Therefore,  OSHA  reexamined  the 
basis  of  this  exemption  and  concluded 
that  the  most  appropriate  basis  for  an 
exemption  is  exposure  levels.  If 
exposures  are  consistently  substantially 
below  the  action  level,  then  an 
exemption  would  be  protective  of 
employees.  But  if  exposures  are 
sometimes  below  the  action  level  and 
other  times  above  it  or  above  the  PEL 
absent  other  compelling  circumstances, 
a  total  exemption  would  not  provide 
adequate  protection  since  many 
employees  would  be  exposed  above  the 
action  level.  (Obviously  if  the  average 
exposure  is  approximately  at  the  action 
level,  approximately  half  of  employees 
will  be  exposed  above  it). 

The  exemptions  for  the  bulk  storage 
facilities  in  the  proposal  were,  therefore, 
based  on  the  level  of  exposures.  Two 
reports  (Irving  and  Grumbles,  1979,  Ex. 
No.  159-12  Phillips  and  Jones.  1978,  Ex. 
No.  159-63)  indicate  that  bulk  plants  and 
terminals  with  vapor  control  systems, 
either  top  or  bottom  loading,  have 
average  8  hour  TWA  exposures 
substantially  below  0.5  ppm  (i.e.  in  the 
neighborhood  of  0.1  ppm)  with  few  8- 
hour  exposures  above  the  action  level. 
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and  peak  exposures  averaging  1  ppm  for 
a  15  minute  period. 

Thus.  OS[lA  concluded  that  the  use  of 
either  type  of  vapor  control  system 
would  result  in  average  exposures 
virtually  always  below  the  action  level 
and  proposed  to  exempt  from  this 
section  loading  operations  at  both  bulk 
plants  and  terminals  which  use  the 
vapor  control  systems  on  this  basis. 

However,  the  same  data  indicated 
that  bulk  plants  and  terminals  without 
vapor  control  systems  have  average  8 
hour  TWA's  in  the  range  of  the  action 
level  which  means  many  employees 
would  be  exposed  over  the  level,  and 
some  over  the  PEL.  Therefore,  OSHA 
did  not  propose  an  exemption  for  bulk 
plants  and  terminals  which  do  not  have 
vapor  recovered  because  that  would  not 
be  suificiently  protective  of  employees. 
There  are  a  number  of  simple 
inexpensive  techniques  which  can 
frequently  lower  exposures  below  the 
action  level  and  thereby  increase 
employee  protection. 

API  during  the  rulemaking  submitted 
additional,  albeit  limited,  data 
documenting  low  levels  of  exposure  in 
loading  operations  using  vapor  recovery. 
Companies  D  and  P  reported,  in 
response  to  API's  supplemental  survey, 
that  all  of  their  operations  employ  vapor 
recovery  systems.  The  survey  data 
supplied  by  these  two  companies 
demonstrate  low  levels  of  benzene. 

API  removed  maintenance  employee 
samples  from  Company  D's  m.arketing 
terminal  results  to  arrive  at  corrected 
figures  for  loading  exposures,  and  added 
to  this  data  Company  P's  marketing 
terminal  data.  Of  39  samples  from  the 
two  companies,  only  3  (7.7  percent)  were 
between  .5  and  1.0  ppm.  and  all  the 
remaining  samples  fell  between  0.1  and 
0.5  (14  =  35.9  percent)  or  below  0.1 
(22  =  56.41  percent).  These  data  confirm 
OSHAs  findings  that  vapor  recovery 
systems  consistently  reduce  exposures 
to  very  low  levels.  [Ex.  No.  204-7.  pp. 
70-71] 

API's  conclusion  is  "there  is  little 
doubt  about  the  merits  of  OSHAs 
proposal  to  exempt  bulk  facilities 
equipped  with  vapor  controls,"  and  they 
supported  the  exemption  (Ex.  No.  210,  p. 
29d).  The  Society  of  Independent 
Gasoline  Marketing  of  America  also 
supported  this  exemption  (Ex.  No.  201- 
39). 

The  Public  Citizen  Health  Research 
Group  objected  to  this  exemption.  They 
argued  that  average  exposures  were 
well  under  the  PEL,  but  considered  there 
was  a  possibility  of  high  peak  exposures 
in  transfer  operations  (Ex.  No.  201^1). 

The  AFL-CIO  and  USW  (Ex.  No.  262, 
p.  54)  opposed  all  exemptions  except  for 
the  sale  and  transportation  of  gasoline. 


They  argue^i  that  for  those  operations 
where  exposures  are  consistently  below 
the  action  level,  OSHA  should  only  give 
an  exemption  from  initial  monitoring.  If 
exposure  ale  indeed  consistently  below 
the  action  Ifevel,  the  AFI-CIO  and  USW 
argued  Ihatjthe  employer  would  as  "a 
practical  mptter  have  no  obligations." 
However,  it  an  employer  is  found  to 
have  exposures  above  the  action  level, 
the  employ  ;r  would  then  be  covered 
they  contended. 

OSHA  ccjncludes  after  reviewing  the 
record  and  fcomments  that  the 
exemption  for  bulk  plants  and  terminals 
with  vapor  Icontrol  is  warranted.  The 
exposure  dpta  indicate  that  exposures 
are  well  un^er  the  action  level  with  few 
exposures  (Jver  the  action  level.  The 
vapor  contjols  limit  exposures  at  the 
exact  time  ivhen  needed,  when  trucks 
are  openedifor  loading  and  unloading. 
Because  of  jthis,  OSHA  believes  the 
operation  ojf  vapor  control  is  such  that  it 
will  keep  exposures  well  below  the 
action  level  and  will  eliminate  high 
peaks. 

The  Heal|lh  Research  Group  objected 
to  the  exenjption,  specifically,  because 
of  concern  pbout  short-term  peaks. 
However,  ifi  response,  the  controls 
which  result  in  an  exemption  will 
prevent  short  term  peak  exposures. 
Thus,  OSHA  has  a  high  degree  of 
confidence  in  vapor  control  technology 
and  has  granted  the  exemption  because 
vapor  contjol  technology  will  keep 
exposures  low.  In  addition,  since  very 
low  levels  of  benzene  are  ubiquitous, 
OSHA  believes  the  standard  will  be 
more  effective  if  both  the  standard  and 
the  employers'  compliance  activities  are 
concentrated  in  areas  where  there  is  a 
likely  possibility  of  exposures  over  the 
action  level. 

Howeveii.  one  clarification  is  needed 
to  the  exemption.  The  preamble  to  the 
proposal  makes  it  clear  that  the 
exemption  js  intended  to  apply  only  to 
loading  and  unloading  operations  at 
vapor  controlled  bulk  plants.  It  states, 
"Thus,  OSMA  *  *  *  has  proposed  to 
exempt  loading  operations  at  both  bulk 
plants  and  terminals  which  use  the 
vapor  contiol  systems  *  *  '  "  (50  FR 
50549)  It  was  not  the  intent  of  OSHA  to 
exclude  maintenance  and  repair 
operations  at  those  facilities  because 
during  those  operations  the  vapor 
control  system  may  be  closed  down  or 
tanks  and  pipes  may  be  opened  for 
cleaning  and  repair.  OSHA  in  its 
Preliminary  Regulatory  Impact  Analysis 
includes  costs  for  covering  maintenance 
and  repair  at  these  facilities  (Ex.  No.  202 
p.  2-41,2)  and  the  API  recognized  this  in 
its  comments  (Ex.  No.  204-7,  p.  17). 

The  final  standard  changes  the  words 
"The  work  operations  at  bulk  wholesale 
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storage  facilities  "  to  "loading  and 
unloading  operations  at  bulk  wholesale 
storage  facilities  *  *  *."  This  clarifies 
OSHA's  intent  that  operations  not 
protected  by  vapor  controls  are  covered 
by  the  standard. 

It  should  also  be  noted  that  the 
exemption  does  not  cover  the 
emergency  provisions  of  the  standard 
and  hazard  communication 
requirements.  If  la  vapor  controlled 
loading  facility  has  a  major  rupture,  the 
emergency  provisions  such  as  respirator 
use  and  special  medical  exams  may 
apply.  In  addition,  under  the  hazard 
communication  standard  which  is 
referenced  by  the  benzene  standard, 
workers  are  to  be  trained  about  benzene 
hazards  if  there  is  more  than  0.1  percent 
benzene  in  the  fuels  at  a  facility.  Such 
requirements  are  needed  to  protect 
workers  during  major  spills  and  to  make 
them  aware  of  benzene's  possible 
hazards  so  they  are  aware  of  the 
importance  of  the  controls. 

Conoco  commended  "OSHA  for 
recognizing  that  vapor  control  systems 
effectively  remove  vapors  from  the  work 
areas  of  bulk  wholesale  storage 
facilities"  (Ex  No.  201-46,  p.  2).  Conoco 
also  suggested  OStLA  revise  its 
definition  of  vapor  control  system  to 
include  "any  equipment  used  for 
containing  the  total  vapor  displaced 
during  the  loading  and  unloading  '  *  * 
and  removing  it  from  the  work  area" 
(Ex.  No.  201-45,  p.  4).  After  careful 
consideration  of  the  Conoco  comments, 
however,  OSHA  has  decided  not  to 
revise  the  definition  of  vapor  control 
systems, 

OSHA  adopted  the  definition  from  the 
EPA  definition  of  Stage  I  Vapor  Control 
System  and  the  monitoring  data  used  to 
justify  the  exemption  for  vapor  control 
systems  were  obtained  with  Stage  1 
systems  in  use.  {API  specifically  notes 
this  in  its  comments  (Ex.  No.  BOA,  p. 
26d).  While  other  systems  may  be 
effective  in  maintaining  employee 
exposures  below  the  action  level,  OSHA 
can  not  properly  evaluate  this  assertion 
without  monitoring  data.  Thus,  if 
Conoco  decides  to  install  the 
containment  system  described  in  its 
comments,  it  may  do  so.  If  the  results  of 
initial  exposure'monitoring  obtained 
after  the  installation  of  the  equipment 
show  that  employee  exposures  are 
indeed  below  the  action  level  as  Conoco 
asserts,  then  no  further  action  need  be 
taken. 

OSHA,  however,  did  not  propose 
exemptions  for  bulk  plants  and 
terminals  without  vapor  control 
systems.  The  data  (Ex.  Nos.  159-42  and 
159-62)  indicate  that  bulk  plants  and 
terminals  without  (Stage  I)  vapor  control 
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systems  have  average  8  hour  TWA's  in 
the  range  of  the  action  level  which 
means  many  employees  would  be 
exposed  over  the  level,  and  some  over 
the  PEL.  Lack  of  vapor  control  creates 
the  possibility  of  higher  exposures  while 
loading  and  unloading.  Even  if  8  hour 
TWA's  are  not  high  because  of 
intermittent  operations,  the  possibility 
of  higher  peaks  exist. 

OSHA  received  several  comments 
about  not  including  bulk  plants  without 
vapor  recovery.  The  Society  of 
Independent  Gasoline  Marketers  of 
America  (whose  members  own  such 
facilities)  while  strongly  support  the 
exemptions  for  plants  with  vapor 
recovery,  stated  as  to  plants  without 
vapor  control  equipment  that  they 
believe  OSHA  "overstates  the  cosf- 
effectiveness"  of  the  regulations  and 
that  OSHA  should  "revaluate"  this  issue 
(Ex.  No.  201-3A)  API  stated  "it  is 
certainly  possible  to  question"  whether 
these  operations  should  be  covered  but 
stated  no  firm  view  (Ex.  No.  260,  p.  28D). 
The  Petroleum  Marketers  Association  of 
America  opposed  mandatory  conversion 
to  bottom  loading  systems  (Ex.  No.  201- 
36).  However,  OSHA  is  not,  of  course, 
mandating  that  control  or  any  system  of 
vapor  recovery,  just  granting  an 
exemption  if  vapor  recovery  is  used. 

OSHA  did  have  a  contractor  take 
measurements  at  three  bulk  plants 
without  vapor  recovery  (Ex  No.  240d). 
The  plants  did  not  know  the  benzene 
content  of  their  fuels  (If  there  is  little  or 
no  benzene  in  the  fuels,  employees 
exposures  would  of  course  be  low).  The 
exposures  measured  were  quite  low  the 
PMAA  argued  in  a  later  submission  that 
these  data  justified  not  covering  those 
facilities  (Ex.  No.  230). 

OSHA  concludes  that  a  total 
exemption  for  bulk  plants  and  terminals 
without  vapor  recovery  is  not 
appropriate.  There  is  the  possibility  of 
average  exposures  for  some  workers 
over  the  action  level  and  of  high  peak 
exposures  when  loading  and  unloading 
fuels  with  more  than  a  trace  of  benzene. 
The  earlier  studies  indicate  exposure 
averaged  near  the  action  level  which 
means  a  substantial  percentage  of 
employee  exposures  over  the  action 
level.  In  addition,  on  engineering 
grounds  these  facilities  do  not  have 
controls  in  a  routine  operation  (loading 
and  unloading)  where  exposures  are 
likely  to  be  higher. 

The  later  monitoring  results  were  on 
too  small  a  scale  to  change  this 
conclusion.  OSHA  agrees  with  PMAA 
that  the  later  study  does  not  justify 
coverage  either,  but  OSHA  believes  the 
earlier  data  and  sound  engineering 
principles  does  not  justify  an  automatic 
exemption. 
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OSHA  has  carefully  crafted  the 
provisions  of  the  standard  to  minimize 
the  impact  of  the  standard  on  those  bulk 
plants  and  terminals  which  are  not 
exempted  and  to  maximize  the  cost 
effectiveness  of  the  standard  while 
protecting  employees.  Those  facilities 
not  exempted  must  do  initial  monitoring. 
If  exposures  are  below  the  action  level, 
no  further  action  is  needed  unless 
processes  change.  If  exposures  are 
above  the  action  level,  simple  work 
practices  may  succeed  in  lowering  them 
below  the  action  level,  employees  will 
be  protected  and  no  further  action  need 
be  taken  by  the  employer.  If  these 
procedures  do  not  succeed  in  reducing 
exposures  below  PEL,  then  simple 
engineering  controls  are  available  which 
will  lower  exposures  to  protect 
employees,  reduce  fire  hazards  and 
provide  environmental  benefits. 

The  PMAA  states  that  the  typical  bulk 
plant  averages  853,000  in  net  profits  and 
some  types  of  controls  could  cost 
several  hundred  thousand  dollars. 
OSHA  wishes  to  make  clear  it  is  not 
requiring  any  specific  types  of  controls, 
is  not  requiring  bottom  loading  and  is 
not  requiring  vapor  recovery.  OSHA  has 
carefully  analyzed  the  costs  and 
methods  of  compliance  which  are 
discussed  above  and  in  the  Regulatory 
Impact  Analysis.  That  analysis  indicates 
that  the  average  cost  to  come  into 
compliance  with  the  benzene  standard 
is  less  than  $450  per  year  per  facility. 
Other  facihties  with  the  highest  benzene 
exposures  may  need  to  make  a  capital 
expenditure  as  high  as  $20,000. 

Paragraph  (a)(2)  (iii)  and  (iv)  Containers 
and  Pipelines 

OSHA  proposed  to  exempt  from  most 
provisions  of  the  benzene  standard 
sealed  containers  and  transportation 
pipelines  which  contain  or  transport 
chemicals,  which  have  benzene  as  a 
constituent  or  contaminant.  Sealed 
containers  and  transportation  pipelines 
with  liquids  containing  more  than  0.1 
percent  benzene  would  be  covered  by 
the  emergency  provisions  of  the 
standard  requiring  respirators  and 
medical  surveillance  if  there  were  an 
emergency.  Sealed  containers  would 
also  be  covered  by  the  Hazard 
Communication  Standard.  29  CFR 
1910.1200  (48  FR  53280;  Nov.  29, 1983)  if 
they  contain  more  than  0.1  percent 
benzene.  That  standard  would  require, 
in  conjunction  with  the  benzene 
standard,  labeling  the  containers  to 
indicate  that  it  contained  benzene,  a 
carcinogen:  employee  training  specifying 
what  to  do  if  the  container  was  opened 
or  broken;  and  the  supplying  of  material 
safety  data  sheets.  Containers  and 
pipelines,  whether  sealed  or  not. 


carrying  substances  containing  less  than 
0.1  percent  benzene  were  proposed  to  be 
completely  exempt  from  this  standard 
and  would  also  be  exempt  from  the 
Hazard  Communication  Standard 
because  of  the  percentage  of  benzene 
present  in  the  substance.  (Obviously,  the 
substance  could  be  covered  by  the 
Hazard  Communication  Standard 
because  of  other  chemicals  present). 

The  basis  for  the  exemption  for  sealed 
containers  containing  mixtures  with 
more  than  0.1  percent  benzene  was  that 
it  was  unlikely  on  a  regular  basis  for 
such  containers  to  leak  sufficient 
benzene  to  expose  employees  over  the 
action  level.  The  labeling  and  training 
provisions  of  the  hazard  communication 
standard  already  issued  would  provide 
sufficient  protection  in  those  situations 
where  a  container  breaks  so  that 
employees  will  know  how  to  handle  and 
clean  up  a  spill  safely.  The  emergency 
provisions  of  this  standard  would  cover 
major  spills.  The  intention  of  this 
exemption  was  to  cover  warehouses, 
distributors,  supply  rooms  and  similar 
operations  where  the  chemical 
containers  are  stored,  transported  or 
sold  and  not  normally  opened.  However, 
operations  where  the  containers  are 
opened  or  the  chemicals  contained  in 
them  are  used  would  be  covered 
because  of  the  possibility  of  exposure 
above  the  action  level. 

OSHA  also  proposed  to  exempt 
transportation  pipelines  for  similar 
reasons.  They  are  sealed  and  exposures 
tend  to  be  low.  This  exemption  was 
specifically  designed  for  pipelines  which 
transport  gasoline,  crude  oil  and  other 
petroleum  products,  where  the 
percentage  of  benzene  tends  to  be  under 
5  percent  so  that  irregular  slight  leaks 
will  probably  not  lead  to  exposures  over 
the  action  level  on  a  regular  basis.  This 
exclusion  does  not  apply  to  pipes  in  a 
manufacturing  process  which  carry 
benzene  or  another  chemical  containing 
benzene.  Unlike  transportation 
pipelines,  employees  in  a  manufacturing 
process  plant  will  likely  be  in  the  area 
on  a  regular  basis  and  slight  leaks  may 
lead  to  regular  benzene  exposure  over 
the  action  level.  In  addition,  since 
benzene  exposures  of  employees 
repairing  or  maintaining  transportation 
pipelines  could  be  substantial,  the 
exemption  does  not  extend  to  repair  or 
maintenance  operations.  However,  the 
exemption  of  pipes  from  labelling 
requirements  in  this  standard  and  from 
the  hazard  communication  standard 
does  apply  in  all  cases. 

The  emergency  provisions  of  the 
benzene  standard  also  would  continue 
to  apply  to  pipeline  operators  and  the 
handling  of  sealed  containers  with  more 
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ihdn  0.1  percent  benzene.  This  is  a 
performance  oriented  provision.  No 
specific  quantity  of  benzene  spilled  or 
exposure  level  is  stated  as  constituting 
an  emergency.  It  is  not  possible  to  state 
such  provisions  specifically  because  of 
the  large  number  of  parameters  in  terms 
of  percentage  of  benzene,  quantity  of 
benzene,  size  of  area  and  ventilation 
rate.  However,  employers  who  have 
sufficient  benzene  present  so  that  a 
container  or  pipeline  break  will  lead  to 
higher  concentration  of  benzene  are  to 
keep  appropriate  respirators  present  for 
employees  who  must  clean  up  the  spill 
(See  section  (g)(l)(iv))  and  a  specific 
medical  examination  is  required  for 
employees  who  have  been  exposed  to 
benzene  in  emergency  situations. 

The  API  supported  the  exemption 
specifically  for  crude  oil  and  gasoline 
pipelines  (Ex.  No.  260.  p.  24d).  They 
referred  to  Runion  and  Scott  who  found 
that  almost  95  percent  of  reported 
samples  were  of  1  ppm  or  lower,  and 
over  90  percent  of  samples  were  at  or 
below  0.5  ppm.  API  also  supplied  a 
limited  amount  of  more  recent 
additional  data  obtained  during  its  final 
telephone  survey  which  documents 
more  recent  sampling  that  obtained 
results  even  lower  than  those  reported 
by  Runion  and  Scott  regarding  pipelines. 
Company  O  supplied  the  results  of  22 
pipelines  samples  taken  during  1984  and 
1985.  One  of  these  samples  (4.5  percent) 
showed  exposure  in  the  0.5-0.99  ppm 
range,  w-hiie  all  other  samples  were 
lower:  2  (9.1  percent)  between  0.25  and 
0.49;  2  (9.1  percent)  between  0.1  and  0.24; 
and  17  (77.3  percent)  less  than  0.1  ppm 
(Ex.  No.  204-7.  p.  68-69).  API  concluded 
the  low  exposures,  especially  of  the 
more  recent  survey  supported  the 
exclusion. 

In  further  clarification  it  should  be 
noted  that  exemption  (a)(21(iii)  only 
applies  when  the  containers  and 
pipelines  are  sealed.  When  the 
containers  are  opened  or  filled  or  the 
pipelines  repaired,  the  exemption  does 
not  apply  since  there  would  be  the 
possibility  of  high  benzene  exposures. 
The  API  understood  and  agreed  with 
this  interpretation  as  to  repair  (Ex.  No. 
260.  p.  25d). 

In  addition,  the  loading  or  unloading 
of  pipelines  where  the  operation  is  not 
sealed,  is  not  covered  by  the  exemption. 
That  would  not  be  an  operation  where 
the  "transportation  pipeline  (is)  sealed 
in  such  a  manner  as  to  contain  benzene 
vapors."  Unloading  a  pipeline  with  more 
than  0.1  percent  benzene  could  lead  to 
high  benzene  concentrations  (and  the 
percentages  can  go  up  much  higher)  if  it 
is  not  sealed  to  contain  benzene  vapors 
and  loading  and  unloading  operations 


from  pipelines  may  go  on  for  more  than 
brief  periods.  API's  interpretation  that 
all  loading  and  operations  from 
pipelines  would  be  covered  by  this 
exemption  is  incorrect  and  would  not  be 
good  policy  since  high  exposures  are  a 
possibility" (Ex.  No.  260,  p.  25d}. 

The  exemption  for  containers  and 
pipelines  wjth  mixtures  containing  less 
than  0.1  percent  benzene  applies  even  if 
they  are  no!  sealed.  The  basis  is  that 
when  concentrations  of  benzene  are  as 
low  as  this,  airborne  exposures  are 
unlikely  to  exceed  the  action  level.  The 
0.1  percent  level  also  ties  in  with  the 
Hazard  Communication  Standard  which 
requires  no  listing  of  the  presence  of 
carcinogens  which  are  present  at  less 
than  0.1  percent. 

The  Independent  Petroleum 
Association  of  America  (Ex.  No.  201-12) 
and  Texas  Oil  and  Gas  Corp.  (Ex.  No. 
201-8)  stated  that  an  exemption  should 
be  granted  for  natural  gas.  They  stated 
that  natural  gas  contains  no  benzene 
after  processing  and  before  processing 
contains  well  under  0.1  percent.  Texas 
Oil  and  Gas  included  data  showing  that 
the  inlet  stream  at  natural  gas 
processing  plants  was  well  under  0.1 
percent. 

Paragraph  (a)(2)(iv)  already  excludes 
pipelines  with  mixtures  of  less  than  0.1 
percent  benzene.  So  pipelines  carrying 
natural  gas  both  processed  and  not 
processed  would  be  exempted  because 
according  to  the  data  supplied  the 
natural  gas  has  less  than  0.1  percent 
benzene.  However,  that  paragraph  as 
proposed  would  not  cover  natural  gas 
processing  plants.  The  other  exemptions 
refer  to  liquid  (not  gaseous)  mixtures. 

OSHA  has  reviewed  the  record  and 
the  reasoning  in  its  proposal.  OSHA 
concludes  that  the  exemptions  are 
appropriate  for  the  reasons  stated  in  the 
proposal  and  restated  above.  One 
change  is  made.  Paragraph  (a)(2){iv)  is 
expanded  to  indicate  that  natural  gas 
processing  plant  with  less  than  0.1 
percent  benzene  is  exempted  as  the 
same  reasoning  applies. 

Paragraph  (a)(2)(v)  Percentage  Exclusion 

Benzene  is  a  naturally  occurring 
constituent  of  crude  oil  and  as  such  is 
present  in  trace  quantities  in  many 
products  made  from  it.  In  the  proposal, 
OSHA  reasoned  the  standard  would  be 
protective  of  employees  and  more  cost 
effective  if  employers  who  utilize 
chemicals,  generally  solvents  with  trace 
amounts  of  benzene,  can  be  excluded 
from  the  standard  when  there  is  a  high 
degree  of  confidence  that  the  trace 
amounts  of  benzene  present  will  not 
lead  to  airborne  exposures  over  the 
action  level. 


During  its  1973  benzene  rulemaking 
effort,  OSHA  received  numerous 
comments  on  this  issue  which 
eventually  resulted  in  the  Agency 
amending  its  standard  to  include  a 
"liquid  exclusion"  provision  (43  PR 
27962;  June  27.  1978).  OSHA  summarized 
its  position  at  that  time  as  follows: 

OSHA  recognizes  that  the  scope  of  the 
permanent  benzene  standard  (29  CFR 
1910.1028),  unamended,  is  so  broad  as  to 
encompass  work  place  operations  utilizing 
liquid  mixtures  with  any  amount  of  benzene, 
however,  small  '  *  ".  However,  because  of 
the  ubiquitous  nature  of  benzene,  i.e..  its 
presence  in  a  myriad  number  and  type  of 
worksites  (benzene  is  a  contaminant  in  most, 
if  not  all  petroleura-based  liquid  mixtures), 
OSHA  believes  that  it  is  proper  to  focus 
industrial  hygiene  and  medical  resources  on 
those  operations  with  higher  exposures  and 
which  present  the  greatest  potential  risk  to 
worker  health.  This  decision  is  in  accord  with 
the  evidence  developed  during  the  recent 
rulemaking  which  revealed  the  need  to  and 
appropriateness  of  limiting  the  scope  of  the 
standard  (43  FR  27962;  June  27, 1979). 

Prior  to  its  1985  proposal,  OSHA 
requested  additional  information  on  this 
issue.  Many  of  the  comments  which 
were  received  (Ex.  Nos.  142-11, 142-12. 
142-31, 142-32)  stated  that  there  was  no 
precise  scientific  formula  for  setting  a 
liquid  exclusion.  The  American 
Petroleum  Institute  for  example,  stated 
"the  benzene  content  of  a  liquid  is  not 
the  sole — or  even  the  predominant — 
factor  in  predicting  airborne 
concentrations  *  '  *.  Other  facts, 
including  temperature,  agitation, 
ventilation,  open  versus  closed  systems, 
employee  work  practices,  and  the 
relative  vapor  pressure  of  the  chemical 
constituents  of  the  mixture,  are  also 
important,  and  may  well  be  the  more 
dominant  factors  *  *  *"  (Ex.  No.  142- 
31).  This  position  is  supported  by  Elkins 
(Ex.  No.  142-28)  and  others. 

OSHA,  in  the  proposal,  agreed  that 
there  was  no  such  precise  chemical 
model  that  would  predict  an  exact 
percentage  of  benzene  in  a  mixture 
which  would  result  in  exposures  that 
would  remain  under  the  action  level. 
OSHA  contracted  with  JRB  to  have 
chemists  explore  whether  or  not  a 
simplified  formula  taking  into  account 
not  only  percentage,  but  quantity  of 
benzene,  room  dimensions,  and 
simplified  assumptions  on  air  exchange 
rates  and  temperatures,  would  give 
better  correlation  with  airborne  levels 
and  be  workable.  However,  the  formulas 
explored  proved  to  be  impracticable  and 
not  particularly  more  likely  to  lead  to 
better  results  than  a  percentage 
exclusion. 

OSHA  staled  in  the  proposal  that 
although  no  precise  formula  can  be 
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slated,  it  was  important  that  there  be  an 
exemption  from  the  standard  because 
benzene  cannot  be  totally  eliminated 
from  many  chemicals.  The  inclusion  of 
all  solutions  containing  benzene  under 
the  scope  of  the  standard  would  require 
a  large  amount  of  ind'jstrial  hygiene 
resources  and  would  be  very  costly, 
since  it  would  require  every  employer 
who  uses  a  chemical  with  a  tiny 
percentage  of  benzene  present  to 
monitor  initially  the  employees  who  use 
that  chemical.  A  properly  determined 
percentage  exclusion,  however,  would 
lead  to  lower  employee  exposures  over- 
all as  suppliers  are  induced  to  market 
solvents  and  other  chemicals  with 
smaller  percentages  of  benzene  to  m.eet 
the  exclusion,  thereby  on  average 
lowering  benzene  exposure  for 
employees  workmg  with  those 
chemicals.  Thus,  OSHA  believed  that  it 
was  necessary  to  make  the  best 
estimate  of  a  percentage  exclusion 
which  is  likely  to  keep  employee 
exposure  under  the  action  level  and  yet 
feasible. 

OSHA  reviewed  comments  which 
addressed  the  issue  of  what  percent 
liquid  exclusion  would  result  in  airborne 
levels  of  less  than  the  PEL  under  tvpical 
industrial  conditions.  Dr.  Elkins,  for 
example,  stated  that  "for  sake  of 
simplicity,  it  is  recommended  *  *   *  that 
the  0.5  percent  exemption  percent;ige  be 
applied  (to  such  liquids)  if  the  airborne 
permissible  exposure  limit  is  1  ppm 
•  *  *"(Ex.  No.  142-281.  This  position 
was  supported  by  the  following: 
Uniroyal  (Ex.  No.  142-fl),  RMA  (Ex.  No. 
142-9],  and  Firestone  (ELx.  No.  142-22), 
In  the  proposal,  OSHA  preliminarily 
concluded  that  0.5  percent  level  was  too 
high  for  the  long  term.  First,  the 
percentage  should  be  set  to  make  it 
likely  that  exposures  will  be  below  the 
action  level,  since  employees  of  exempt 
employers  will  not  have  the  benefits  of 
the  medical  and  other  p'-ovisions  which 
are  triggered  by  the  action  level. 

Secondly,  exposure  data  provided  by 
the  United  Rubber  Workers  Union  (Ex. 
No.  145)  showed  that  even  with  solvents 
of  less  than  05  percent  benzene  some 
2.8  percent  of  the  workers  are  exposed 
to  airborne  benzene  levels  above  1.0 
ppm.  Data  provided  by  the  National 
Paint  and  Coating  Association  (.NPCA) 
(Ex.  No.  142-29]  showed  that  almost  one 
percent  of  the  samples  taken  were 
above  1.0  ppm  as  the  result  of  exposure 
to  liquids  with  less  than  0.1  percent 
benzene.  Elkins  (Ex.  .\'o.  142-28).  also 
recommended  that  if  operations 
involving  heating  of  liquids  or  exposure 
of  large  surface  areas  are  carried  out.  at 
least  a  one  time  monitoring  of  the  area 
for  benzene  in  air  should  be  done,  if  the 


benzene  content  of  the  liquids  exceeds 
0.1  percent.  Thus,  OSH.A  determined 
that  the  additional  protection  of  0.1 
percent  exclusion  was  needed  to  assure 
that  very  few  employees  using  excluded 
solvents  are  exposed  over  the  action 
level. 

Based  on  these  comments,  and  the 
JRB  analysis,  which  demonstrates  the 
feasibility  of  reducing  benzene 
contamination  to  below  o.i  percent  in 
solvents,  OSHA  preliminarily  concluded 
that  excluding  work  operations  which 
use  liquids  containing  less  than  0.1 
percent  benzene  is  both  feasible  and 
consistent  with  the  employee  exposure 
protection  provided  by  the  benzene 
standard.  The  proposal  allowed  a  5  year 
period  before  this  provision  would  take 
effect  in  order  to  give  time  to  adopt  the 
processes  which  would  achieve  this 
level.  In  the  interim,  the  exclusion  level 
was  proposed  to  be  0.5  percent  which 
was  being  achieved  at  the  time  of  the 
proposal. 

Some  comments  were  received  on  this 
issue.  Several  suggested  that  the 
percentage  exclusion  be  0.5  percent 
although  no  detailed  analysis  was 
provided.  (See  Conoco's  comments  (Ex, 
No.  201^6.  p.  3). 

Several  major  trade  associations 
whose  members  would  be  directly 
affected  supported  OSHA's  proposal. 
The  .National  Paint  and  Coating 
As.sociation  (NPCA)  [Ex.  No.  201-40,  pp. 
3-4]  agreed  with  it.  They  stated  that  40- 
70  percent  of  solvents  used  in  their 
industry  contain  benzene  but 
predominantly  the  levels  were  already 
under  0.1  percent.  They  added  that 
"some  raw  materia!  used  in  the 
production  of  paints  and  coatings  may 
contain  slightly  higher  levels.  For  this 
reason,  a  five  year  phased  reduction  of 
benzene  contamination  is  appropriate" 
(Ex.  No.  201-40,  p.  3). 

NPCA  presented  an  example  which 
they  argued  was  a  worst  case  scenario. 
They  calculated  that  a  paint  with  70 
percent  solvent  containing  0.1  percent 
benzene  spray  applied  in  a  27  cubic 
meter  room  at  1  air  change  per  hour 
would  result  in  a  benzene  concentration 
of  0.2  ppm  (The  JRB  report  indicated  that 
theoretical  calculations  and  actual 
measurements  frequently  differ, 
however  Ex.  No.  153). 

The  Rubber  Manufacturers 
Association  whose  members  use 
solvents  contaminated  with  a  small 
amount  of  benzene  supported  the 
proposal  (Ex.  No.  201-27,  pp.  10-12). 
They  pointed  out  that  they  were  already 
using  solvents  with  below  0.5  percent 
benzene.  They  stated  that  corresponding 
airborne  levels  are  almost  always  below 
1  ppm.  But  they  stated  they  support  a  5 


year  phase  down  to  0.1  percent  benzene 
in  order  to  give  the  petroleum  industry 
time  to  phase  down  to  that  level. 

NIOSH  stated  that  "since  there  is  the 
potential  for  significant  amounts  of 
benzene  to  enter  a  workers  body  by 
dermal  absorption,  NIOSH  urges 
producers  to  continue  to  make  every 
effort  possible  to  further  reduce  the 
benzene  contamination  of  their  solvents 
and  other  products"  [Tr.,  3/20/86,  p.  8. 
NfOSH  opposed  the  0.5  percent  benzene 
exclusion  because  "the  data  of  Susten  et 
al.  cleariy  demonstrates  significant 
benzene  absorption  can  occur  among 
workers  who  use  solvents  that  contain 
about  0.5  percent  benzene"  ITr..  3/20/86 
P-16]. 

Public  Citizen  Health  Research  Group 
opposed  any  percentage  exclusion.  They 
presented  a  worst  case  example  which 
they  argued  indicated  that  a  0.1  ppm 
contaminant  could  lead  to  exposures  as 
high  as  20  ppm.  They  also  stated  that 
skin  absorption  data  (which  is  discussed 
at  length  above  in  the  section  on  skin 
absorption)  indicating  that  0.5  percent 
benzene  might  lead  to  absorption 
through  stripped  skin  equivalent  to  that 
absorbed  from  2  ppm  benzene  through  8 
hours  of  inhalation.  (Using  the  same 
calculations  0.1  percent  benzene 
contaminants  could  lead  to  the 
equivalent  benzene  absorbed  through 
the  skin  as  8  hours  inhalation  at  the 
action  level). 

As  discussed  above,  other  calculation 
of  skin  absorption  are  less.  But  it  is  true 
that  for  workers  who  cannot  wear 
gloves,  skin  absorption  would  add  to  the 
total  benzene  body  burden. 

The  AFL-CIO  and  USW  agreed  with  a 
percentage  exclusion.  They  contended 
that  in  light  of  both  airborne  and  skin 
data  and  their  analysis  of  feasibility, 
that  the  0.1  percent  or  less  benzene 
contamination  could  be  achieved 
quicker.  They  recommended  that  the 
percentage  exclusion  be  set  at  0.3 
percent  on  the  effective  date  of  the 
standard  in  light  of  the  purer  solvents 
already  available  and  reduced  to  0.1 
percent  after  3  years.  (Ex.  No.  260,  pp. 
53-54) 

Both  they  (Ex.  No.  246)  and  the 
Painters  and  Allied  Trades  (Ex.  244) 
submitted  a  technical  paper  on  the  issue 
by  Larson,  et  al.  Attached  to  the  paper 
were  a  "series  of  steady  state 
calculations  of  the  airborne 
concentrations  in  ppm  for  products 
consisting  of  various  benzene 
percentages,  applied  at  various  rates  in 
a  1000  cubic  foot  room  with  different 
ventilation  rates.  The  results  of  these 
calculations  indicate  that  benzene 
concentrations  from  paints  containing 
0.1  to  0.5  percent  benzene  could  result  in 
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exposures  above  the  1  ppm  PEL  under 
various  conditions.  For  example,  at  an 
application  rate  of  ' ;;  gallon  per  hour. 
the  predicted  airborne  benzene 
concentration  ranged  from  0.3  ppm 
lunder  1,000  cfm  of  ventilation)  to  3.1 
ppm  (under  100  cfm  of  ventilation)  [Ex. 
No.  244).  Thus,  the  Printing  and  Allied 
Trades  recomimended  that  OSHA  act  to 
set  a  percentage  exclusion. 

OSHA  has  carefully  studied  this 
submission,  and  believes  the  analysis 
conducted  by  Larsen  et  al.  represents  a 
worse  case  scenario  and  that  the 
theoretical  results  are  based  on 
somewhat  unrealistic  assum.ptions.  For 
example,  these  authors  assume  that  the 
prnHucts  are  continuously  applied  over 
8-hour  in  one  room.  Thus,  the  benzene 
that  is  removed  from  the  air  by  the 
ventilation,  is  continuously  being 
replaced  by  benzene  evaporating  from 
the  newly  applied  materials.  OSHA 
believes  that  under  actual  conditions, 
the  paint  will  be  allowed  to  dry.  This 
will  allow  the  ventilation  to  remove  the 
benzene  from  the  room  and  will  result  in 
the  airborne  benzene  concentrations 
below  those  calculated  by  the  authors. 
Dr.  Harris,  who  was  invited  to  testify 
by  OSHA.  reviewed  a  University  of 
North  Carolina  study  (Ex,  No.  211,  pp,  3- 
5).  This  study  indicated  that  in  certain 
circumstances  airborne  exposures  of  2.6 
ppm  could  be  expected  from  solvents 
with  0.5  percent  benzene.  However,  for 
0.1  percent  benzene  solvents  exposure 
would  be  0.04  ppm  to  0.6  ppm. 

The  PMA  (Ex,  No.  257)  pointed  out 
that  the  1983  JKB  data  indicated  that  97 
percent  of  exposures  in  rubber 
manufacturing  were  already  under  1 
ppm  and  estimated  that  in  1986  were 
over  99  percent.  PMA  also  referred  to 
diita  indicating  that  86  percent  of  the 
solvents  that  they  were  using  were 
already  under  0.2  percent  benzene  and 
virtually  all  were  already  under  0.5 
percent. 

OSHA  does  not  view  these  data  as 
inconsistent.  The  Harris  data  indicate 
that  0,5  percent  may  in  some 
circumstances  lead  to  exposures  over  1 
ppm.  The  data  referred  to  by  the  Rubber 
industry  indicated  that  they  are 
generally  using  solvents  with  benzene 
contaminants  well  under  0.5  percent  and 
that  exposures  are  under  1  ppm. 

OSH.A  has  reviewed  its  proposal  in 
the  light  of  comments,  and  additional 
data.  Based  on  that  review  OSHA 
believes  a  percentage  exclusion  of  0.1 
percent  is  appropriate  for  the  long  term. 
A  percentage  exclusion  is  needed 
because  benzene  is  present  m  tiny 
amounts  in  so  many  solvents  and  other 
petroleum  based  liquids  used  throughout 
industries.  To  require  employers  to 
monitor  no  matter  how  low  the 


percentage  of  benzene  present  in 
solvents  would  require  a  large  amount 
of  industrial  hygiene  resources  to  be 
used  in  situations  where  one  can  be 
highly  confident  that  exposures  will  be 
substantially  below  the  action  level.  In 
addition,  such  an  exclusion  encourages 
manufacturers  to  lower  benzene 
contamination  below  the  percentage 
exclusion.  There  is  a  competitive 
advantage  to  do  so  since  their  buyers 
will  not  be  covered  by  the  standard. 
Consequently,  benzene  exposures  will 
be  lower  overall. 

Secondly,  OSHA  concludes  that  0.1 
percent  is  the  appropriate  level  for  the 
exclusion.  That  level  is  needed  to  give  a 
high  degree  of  confidence  that  resulting 
airborne  exposure  are  below  the  action 
level.  The  Harris  data  and  the 
theoretical  analysis  by  the  Paint  and 
Coating  Association  demonstrate  this. 

In  addition,  the  level  is  needed  to 
prevent  skin  absorption  of  benzene  to  be 
above  the  level  which  would  be 
absorbed  by  the  body  through  inhalation 
at  the  action  level.  As  the  above 
calculations  show,  0,1  percent  is  needed 
to  prevent  workers  who  cannot  wear 
gloves  and  have  calloused  hands  from 
getting  above  6  or  7  milligrams  absorbed 
utilizing  the  higher  estimates  of 
absorption  ratios)  in  8  hours  which 
would  be  the  same  as  inhaled  for  8 
hours  at  the  0.5  ppm  action  level,  (It 
should  be  noted  that  if  the  lower 
estimates  of  absorption  ratios  are  used, 
of  course,  the  amount  absorbed  would 
be  less  at  0,1  percent.  See  the  discussion 
above  under  skin  absorption). 

OSHA  believes  that  there  will  be  few 
workers  who  will  receive  the  maximum 
airborne  and  skin  absorption  levels  from 
0.1  percent  benzene  contaminated 
solvents.  But  such  workers  would 
receive  less  than  the  equivalent  of  8 
hours  of  benzene  inhaled  at  the  1  ppm 
the  PEL. 

OSHA,  however,  has  concluded  that 
the  phase  down  to  0.1  percent  benzene 
contamination  should  be  in  2  years  and 
not  5  years.  The  final  standard  provides 
that  the  percentages  exclusion  should  be 
0.5  percent  for  the  first  year,  0.3  percent 
for  the  second  year,  and  0.1  percent 
subsequently.  As  the  above  discussion 
indicates,  0,5  percent  benzene 
contamination  can  lead  to  airborne 
exposures  over  the  PEL  and  to  skin 
absorption  which  would  be  equivalent 
to  greater  than  the  amount  that  would 
be  inhaled  8t  the  PEL  in  certain 
circumstances.  Consequently,  OSHA 
believes  it  is  appropriate  it  achieve  0,1 
percent  as  soon  as  feasible. 

The  )RB  report  (Ex.  No.  153) 
demonstrates  that  there  are  a  number  of 
processes  technically  available  now  to 
reduce  benzene  contamination  to  below 


0,1  percent  in  solvents  and  other  liquids. 
In  addition,  suppliers  were  selling  such 
solvents  prior  to  publication  of  the 
proposal,  OSHA  now  believes  that  a  5- 
year  estimate  to  achieve  0.1  percent  was 
undully  pessimistic.  The  data  supplied 
to  the  record  show  that  86  percent  of  the 
solvents  used  by  the  rubber  industry,  for 
example,  are  now  below  0.2  percent 
benzene  contamination.  Therefore,  not 
as  much  change  is  needed  to  achieve  0.1 
percent  as  OSHA  had  originally 
believed.  Consequently,  OSHA 
concluded  that  production  processes  can 
be  changed  to  achieve  0.3  percent  in  one 
year  and  0.1  percent  in  2  years  from  the 
effective  date  of  this  standard.  In 
addition,  that  would  be  SVz  years  from 
the  date  of  the  proposal. 

OSHA  is  not  requiring  use  of  solvent 
with  less  than  0.1  percent  benzene.  An 
employer  can  use  solvents  with  higher 
amounts.  That  employer  will  not  be 
automatically  exempted  from  the 
benzene  standard,  but  will  have  to 
initially  monitor  employees  to  determine 
their  exposure.  If  exposures  are  below 
0.5  ppm.  the  only  requirements  are 
training  and  monitoring  if  processes 
charge.  If  exposure  changes  are  over  0.5 
ppm  or  1  ppm  the  other  provisions  of  the 
standard  apply. 

Finally,  as  discussed  in  the  section  on 
medical  surveillance,  the  final  standard 
requires  medical  surveillance  for  tire 
builders  who  are  exposed  to  solvents 
between  0.1  and  0.5  percent  benzene  in 
the  interim  period.  Those  workers  have 
regular  skin  exposures  to  such  solvents 
and  it  will  not  be  feasible  for  them  to 
wear  gloves.  The  medical  surveillance 
will  serve  as  a  backstop  to  check  on 
OSHA's  judgement  to  permit  interim 
exclusion  levels. 

Paragraph  (a)(2)(vi)  Oil  and  Gas  Drilling, 
Production  and  Servicing  Production 

OSHA  proposed  to  exempt  oil  and  gas 
drilling  production  and  servicing 
operations  from  the  benzene  standard. 
The  basis  for  the  exclusion  was  that 
exposures  were  under  the  action  level 
and  intermittent.  OSHA  had  reviewed 
proposal  comm.ents  on  this  sector  (Ex. 
Nos.  142-1.  142-6,  142-13,  142-31, 142-32, 
142-33),  Most  commenters 
recommended  an  exclusion  based  on 
monitoring  data  indicating  that 
exposures  at  the  production  sites  are 
believed  to  be  low.  Conoco  (Ex.  No.  142- 
1)  for  example,  states  "that  both  the 
personnel  exposures  and  the  ambient 
atmosphere  at  (these  production) 
facilities  were  primarily  in  the  0.0-0.30 
ppm  benzene  range. . ,  (And  that)  no 
readings  greater  than  0,5  ppm  could  be 
reproduced. 
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Additional  exposure  data  was 
submitted  to  the  record  after  the 
proposal  and  the  API  extensively 
reviewed  exposure  data  (Ex.  Ko.  260,  pp. 
16d-24dl.  This  indicated  that  exposures 
were  generally  well  under  the  action 
level  with  few  exposures  over  the  PEL. 
This  was  because  the  percentage  of 
benzene  in  crude  oil  was  generally  low. 
For  example,  API  submitted  survey  data 
of  the  results  of  145  samples  taken 
during  1985.  Only  three  of  these  samples 
(2.1  percent)  were  above  0.5  ppm,  and 
only  three  more  fell  in  the  range  of  0.25- 
5  ppm.  Fully  85  percent  of  the  samples 
(124)  reflected  exposures  of  less  than  0.1 
ppm.  [Ex.  No.  204-7,  pp.  67-68J. 

Drilling  and  Servicing 

API  submitted  additional  data  (Ex. 
No.  260A,  Appendix  C,  Attachment  (1) 
indicating  average  exposures  of  0.07 
percent  for  certain  drilling  and  servicing 
activities.  Shell  submitted  data  on  164 
samples  from.  55  field  production  units. 
One  sample  was  at  3.2  ppm.  a  few  were 
between  0.5  and  0.2  ppm  and  the  rest 
were  no  greater  than  0.1  ppm. 

Although  some  of  the  studies 
indicated  somewhat  higher  exposure 
(Ex.  No.  204-7,  ATT.  8  and  Runion  and 
Scott),  none  of  the  studies  indicated 
more  than  1.5  percent  of  samples  over  1 
ppm. 

In  addition.  API  stated  that  workers 
move  from  site  to  site  frequently.  Thus, 
it  would  be  unlikely  that  any  worker 
would  work  at  a  site  with  higher 
benzene  levels  in  the  crude  oil  for  long 
periods  (Ex.  No.  260,  p.  I7d).  Based  on 
this  evidence,  OSHA  concludes  that 
average  exposures  are  well  below  the 
action  level  and  very  few  exceed  it. 
Workers  are  unlikely  to  be  exposed  to 
any  repeated  exposures  over  the  action 
level.  On  this  basis  the  exemption  is 
retained. 

Paragraph  (a){2)(vii)  Coke  Oven 

Batteries 

OSHA  did  not  propose  to  exempt 
coke  oven  batteries  and  had  not 
specifically  considered  the  issue.  The 
American  Iron  &  Steel  Institute  (,'\ISI) 
noted  that  the  JRB  report  indicated  that 
virtually  all  exposures  were  under  the 
action  level.  In  addition.  AISI  introduced 
additional  data  (Ex.  No.  245D  and  E) 
indicating  that  no  exposures  were  over 
the  PEL.  and  in  the  more  recent  data,  no 
exposures  were  over  the  action  level. 
Based  on  this  data.  AISI  argued  that 
coke  oven  batteries  should  be  exempted 
from  the  standard  on  the  principle  that 
there  was  a  high  degree  of  confidence 
that  all  exposures  were  under  the  action 
level.  The  request  for  exemption  was  not 
specifically  opposed  although  the  AFL- 
CIO  and  USW  in  their  post  hearing 


briefs  had  some  disagreement  with  the 
principle. 

OSH.A  agrees  that  the  data  indicates 
that  there  is  a  high  degree  of  confidence 
that  very  few  exposures  to  benzene  will 
be  over  the  action  level  in  coke  oven 
batteries  and  none  will  be  over  the  PEL. 
A  major  reason  for  these  low  exposures 
is  OSHA's  coke  oven  emissions 
standard  (29  CFR  1910.1029),  which 
requires  employers  to  ensure  that 
employees  in  regulated  areas  are  not 
exposed  to  coke  oven  emissions  at 
concentrations  greater  than  150 
micrograms  per  cubic  meter  of  air.  This 
standard  limits  the  levels  of  benzene  to 
which  coke  oven  employees  are 
exposed.  This  illustrates  the  fact  that  the 
installing  engineering  controls  to  reduce 
employee  exposures  to  a  specific 
chemical  frequently  has  the  side  benefit 
of  reducing  exposures  to  other 
hazardous  chemicals. 

Based  on  this  analysis  and  data, 
OSHA  believes  it  appropriate  to  exempt 
coke  oven  batteries  from  the  benzene 
standard.  Paragraph  (a)(2)(vii)  does  so. 
It  should  be  noted  that  the  exemption 
only  apply  to  the  batteries.  Coke 
facilities  have  other  non-battery 
operations  (such  as  light  oil  by-product 
operations)  where  benzene  exposures 
are  well  above  1  ppm.  These  areas  are 
covered  by  the  standard  and  are 
discussed  elsewhere  in  the  preamble. 

Construction 

OSHA  proposed  to  cover  construction 
under  the  benzene  standard  and  pointed 
out  that  there  would  be  little  impact  on 
the  industry.  The  Agency  noted  that  it 
was  important  to  cover  construction  to 
insure  that  the  industry  utilize  solvents 
with  a  low  percentage  of  benzene 
contamination  and  to  prevent  a  loophole 
from  being  created. 

OSHA  presented  the  standard  to  the 
Construction  Advisory  Committee,  and 
they  did  not  oppose  the  standard 
applying  to  construction.  Some  members 
believed  it  should  be  represented  in  29 
CFR  1926,  the  construction  regulations. 

There  was  little  comment  on  the 
proposal.  The  AFL-CIO  and  USW 
strongly  supported  applying  the 
standard  to  construction  for  the  reasons 
stated.  They  also  felt  that  painters 
should  be  covered  because  of  the 
possibility  of  the  use  of  paints  with 
substantial  benzene  contamination 
which  would  lead  to  high  benzene 
exposures  (Ex.  No.  260.  p.  52,  53).  They 
did  not  object  to  a  percentage  exclusion 
(which  Would  cover  paints)  so  long  as 
OSHA  instituted  the  0.1  percent  level 
quicker.  The  National  Paints  and 
Coatings  Association  did  not  object  to 
the  standard  covering  painting  so  long 
as  there  was  a  percentage  exclusion. 


OSHA  has  followed  these 
recommendations. 

The  AFL-CIO  and  NPCA  presented 
somewhat  different  theoretical  analyses 
of  what  worst  case  exposures  would  be 
from  spray  painting  with  paints  less 
than  0.1  percent  benzene  contamination. 
But  in  view  of  the  lack  of  substantive 
disagreement,  it  is  not  necessary  to 
resolve  that  issue. 

OSHA  concludes  that  the  final 
standard  should  cover  construction.  The 
standard  has  virtually  no  impact  on 
construction.  The  only  impact  that 
OSHA  is  aware  of  on  new  construction 
from  the  standard  is  on  the  use  of  some 
solvents  contaminated  by  benzene  in 
construction.  However  by  purchasing 
solvents  with  less  then  -nitially  0.5 
percent  benzene  contamination.  0.3 
percent  after  one  year,  and  after  2  years 
0.1  percent  benzene  contamination, 
which  as  discussed  above  is  feasible 
and  inexpensive,  the  construction 
industry  will  fit  within  the  percentage 
exclusion  and  be  exempt  from  the 
benzene  standard. 

As  discussed  above,  a  frequent  source 
of  significant  benzene  exposure  is 
maintenance  operations  at  refineries, 
petrochemical  plants  and  other 
facilities.  Engineering  controls  are  often 
not  feasible  for  these  maintenance 
operations.  Exposures  during  these 
ope'-ations  may  be  relatively  high  and  it 
is  necessary,  therefore,  that  employees 
wear  respirators,  receive  medical 
examinations  and  be  protected  by  other 
provisions  of  the  proposed  benzene 
standard.  Sometimes  such  facilities  hire 
outside  contractors  to  perform 
maintenance  operations.  The  contention 
is  sometimes  made  that  the  maintenance 
operations  should  be  considered  to  be 
construction  activities  and  not  subject  to 
general  industry  standards. 

Even  though  there  will  be  little  impact 
on  construction.  OSHA  concludes  that 
construction  should  not  be  exempted 
from  the  standard.  If  construction  were 
exempted  there  would  be  no 
requirement  that  construction 
employees  utilize  solvents  with  a  low 
content  of  benzene  contamination.  In 
addition,  a  loophole  would  be  opened  in 
the  enforcement  of  the  standard  if 
construction  were  exempted.  The 
distinction  between  maintenance  and 
construction  activities  is  often  an 
ambiguous  one.  The  independent 
contractors  who  perform  maintenance 
oprations  cleariy  need  to  be  covered 
because  of  the  possibility  of  higher 
exposures.  If  construction  were 
excluded,  these  maintenance 
contractors  might  argue  that  their  work 
is  "construction"  and  that  they  are  not 
covered  by  the  standard.  By  covering 
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construction,  this  ambiguity  does  not 
arise.  However,  OSHA  reiterates  that 
there  will  be  little  actual  impact  on  true 
new  construction  activities  except  for 
the  need  to  purchase  solvents  with  low 
benzene  contamination. 

OSH.'X  is  sympathetic  to  the  view  that 
health  standards  applicable  to  the 
construction  industry  be  reprinted  in  full 
in  Part  1926.  Construction  Standards. 
However,  doing  so  substantially 
increases  taxpayer  costs  for  printing 
since  a  substantial  number  of  pages  are 
involved.  Very  few  construction 
employers  and  employees  will  be 
directly  affected  by  the  Benzene 
Standard.  Accordingly,  the  Agency 
believes  it  would  be  a  better  use  of  tax 
dollars  not  to  reprint  the  standard  in 
Part  1926. 

Laboratories 

The  final  standard,  as  did  the 

proposal,  covers  laboratories  subject  to 
OSHA  jurisdiction,  including  quality 
control  and  research  laboratories.  There 
are  case  reports  of  leukemia  associated 
with  benzene  exposure  in  laboratories 
(Fa.  No.  15»-35). 

Quality  control  laboratories  in  coke, 
petrochemical,  tire,  and  refinery 
facilities  usually  repeat  experimental 
procedures  involving  liquids  containing 
benzene  to  test  for  product  uniformity. 
Pure  benzene  is  a  commonly  used 
chemical  in  research  laboratories  for 
many  kinds  of  experiments.  Because  of 
benzene's  volatility,  the  potential  exists 
for  significant  exposures  unless  it  is 
utilized  properly  under  a  hood. 

OSHA  has  considered  the  few 
comments  received  on  this  issue,  both  in 
favor  and  opposed.  Because  of  the  direct 
evidence  of  health  risk,  frequency  of  use 
in  laboratories  and  potential  for  high 
exposure,  OSHA  concludes  laboratories 
should  be  covered. 

Both  quality  control  and  research 
laboratories  all  have  hoods.  This  would 
be  the  appropriate  feasible  engineering 
control  which  would  succeed  in  keeping 
exposures  below  the  PEL  and  generally 
below  the  action  level.  (See  the 
discussion  of  the  |RB  report  in  the 
proposal  and  OSHA's  proposed 
standard  for  laboratories). 

OSHA  believes  that  the  monitoring 
requirements  of  the  benzene  standard 
would  not  be  burdensome  for  research 
laboratories.  A  worst  case  initial 
monitoring  conducted  during  the 
experiment  with  the  greatest  use  of 
benzene  could  determine  whether 
exposures  were  under  the  action  level 
80,  no  further  action  need  be  taken.  If 
exposures  were  over  the  action  level,  it 
would  be  appropriate  to  check  the 
efficiency  of  the  hood  and  the 
laboratory  (work)  practices  to  lower 


exposures.  OSHA  concludes  that 
handling  benzene  under  a  hood  would 
generally  keep  exposures  below  the 
action  level;  but  if  not,  the  rest  of  the 
standard  would  be  applicable  including 
medical  surveillance. 

OSHA  proposed  generally  not  to 
cover  laboratories  with  substance 
specific  standards  but  to  cover  them 
with  a  single  generic  standard  (See  51 
FR  26660,  July  24, 1986).  However,  in  that 
proposal,  the  Agency  specifically 
recognized  that  benzene  might  be  an 
exception,  principally  because  of  the 
need  for  a  specific  medical  surveillance 
protocol  for  workers  routinely  exposed 
to  benzene  in  laboratories  (51  FR  26675). 
OSHA  concludes  that  the  benzene 
commonly  used  in  laboratories  may 
result  in  significant  exposures  if  hoods 
are  not  properly  used.  Moreover, 
medical  surveillance  has  clear  benefits 
for  employees  including  those  who  work 
in  laboratorifis.  The  final  laboratory 
standard  has  not  been  issued.  Therefore, 
benzene  use  in  all  laboratories  is  most 
appropriately  covered  by  this  substance 
specific  standard  for  the  present  time. 
OSHA  will  give  additional  consideration 
to  this  issue  in  the  context  of  its  final 
laboratory  standard  and  then  determine 
whether  changes  are  appropriate  once  a 
final  standard  becomes  effective.  (No 
capital  investment  is  required  by  this 
standard.) 

Maritime  Industries 

OSHA  proposed  to  cover  the  maritime 
industries.  There  was  little  comment 
expect  for  barge  cleaning  and  repair  and 
by  implication  tanker  cleaning  and 
repair.  The  AFL-CIO  supported  coverage 
(Ex.  No.  262,  p.  52).  OSHA  is  covering 
these  sectors  for  the  reasons  discussed. 
However,  special  provisions  apply  to 
ship  and  barge  repair  and  cleaning. 
These  are  discussed  below.  OSHA 
intends  shortly  to  issue  a  proposal  on 
these  operations. 

Port  facilities  handling  petroleum 
products  generally  handle  petroleum 
products  only  and  these  products 
frequently  contain  a  percentage  of 
benzene.  Most  facilities  are  operated  by 
the  major  Oil  companies.  Benzene 
exposures  over  1  ppm  may  result  during 
the  handling  of  these  products. 
Compliance  with  the  1  ppm  level  can  be 
achieved  through  the  use  of  engineering 
controls  which  are  located  on  the  ship  or 
barge. 

Installation  of  this  equipment  is  under 
the  jurisdiction  of  the  Coast  Guard  and 
If      not  required  by  the  proposed  benzene 
standard.  If  these  controls  are  not 
available  compliance  can  be  achieved 
with  respirators. 

As  exposures  can  be  over  1  ppm, 
employees  of  these  facilities  need  the 


protection  of  the  benzene  standard. 
Although  exposures  may  not  be 
continuous,  they  may  be  high  and  occur 
on  a  regular  basis  (Ex.  No.  159-67, 
Runion  and  Scott).  OSHA,  therefore,  is 
including  this  segment  in  its  standard 
and  has  covered  it  in  the  feasibility 
analysis. 

Some  of  these  operations  may  be 
longshoring  rather  than  general  industry. 
Facilities  are  generally  utilized  only  for 
petroleum  products  and  employees  work 
there  on  a  full-time  basis  exposed  to 
benzene.  The  unique  features  of 
longshoring — many  different  types  of 
cargoes,  temporary  employment  and 
only  occasional  exposures — do  not 
exist).  Consequently,  the  benzene 
standard  covers  Part  1918,  Longshoring 
and  Part  1917,  Marine  Terminals. 

Traditional  longshoring  operations 
may  involve  handling  sealed  containers 
holding  benzene  or  liquids  containing 
benzene.  Those  operations  are  generally 
exempted  by  the  sealed  container 
exemption.  However,  training  is 
required  to  explain  to  the  worker  the 
importance  of  not  breaking  the 
containers  and  emergency  protection  is 
needed  if  there  is  a  major  spill  of 
benzene  or  liquids  containing  a  high 
percentage  of  benzene.  Such  provisions 
are  in  the  standard  and  retained  by  the 
sealed  containers  exemption. 

The  standard  is  incorporated  into  29 
CFR  1915,  Shipyard  Employment  for 
new  constuction  only  and  repair  of  ships 
and  barges  other  than  barges  and  ships 
containing  petroleum  products.  There  is 
little  impact  as  they  will  comply  by 
using  solvents  or  paints  with  less  than 
0.1  percent  benzene.  However,  coverage 
is  needed  so  the  yards  will  not  use 
solvents  or  paints  with  a  higher 
percentage  of  benzene. 

Paragraph  (a)(3l  Cleaning  and  Repair  of 
Barges  and  Tankers 

This  paragraph  provides  various 
exemptions  from  the  benzene  standard 
for  the  cleaning  and  repair  of  barges  and 
tankers  which  carry  oil,  gasoline,  other 
petroleum  products  and  petrochemicals. 
As  discussed  in  Section  VIll  B, 
Summary  of  RIA,  above,  special  factors 
affect  this  sector.  The  proposal  intended 
to  fully  cover  this  sector  and  indicated 
possible  controls,  but  no  detailed  study 
was  performed.  At  the  hearing,  industry 
representatives  brought  to  OSHA's 
attention  possible  compliance 
difficulties  and  suggested  a  further 
study.  OSHA  recently  completed  a 
further  study,  but  this  was  well  after  the 
close  of  the  record. 

Consequently.  OSHA  is  exempting 
this  sector  from  provisions  where  there 
might  be  compliance  difficulties.  OSHA 
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is  not  exempting  this  sector  from 
provisions  which  are  clearly  feasible 
because  part  of  the  industr\-  is  already 
complying  with  them.  OSHA  intends  to 
issue  a  proposal  based  on  its  recently 
completed  study  to  develop  standard  . 
provisions  most  appropriate  for  this 
sector. 

Specifically,  OSHA  is  exempting  this 
sector  from  the  requirements  to  achieve 
1  ppm  with  en^^ineering  controls 
(paragraph  fl  based  on  industry 
testimony  of  possible  difficulties  to 
achieve  this  level  with  engineering 
controls.  (The  difficulties  may  not  be  as 
great  as  suggested  because  the 
relatively  high  measurements  presented 
were  of  total  hydrocarbons  not  just 
benzene).  The  requirement  to  achieve  10 
ppm  with  engineering  controls  remains 
in  effect.  The  industry  testified  they  are 
currently  meeting  this  requirement. 

The  permissible  exposure  limits  of  a  1 
ppm  TWA  and  5  ppm  STEL  are  to  be 
achieved  with  any  combination  of 
respirators,  work  practices  and 
engineering  controls.  Industry 
employees  currently  wear  respirators, 
OSHA  staff  has  observed  this.  Where 
oxygen  efficiency  is  not  a  problem 
employees  may  wear  air  purifying  mask 
respirators  which  do  not  substantially 
increase  the  difficulty  of  entering  tight 
spaces.  Welding  hoods  are  available 
with  respirator  capabilities.  Where 
welding  goes  on,  provisions  for  airlines 
or  power  are  needed,  so  it  is  feasible  to 
have  airlines  for  air  supplied  respirators 
as  well.  Where  oxygen  deficiency  exists, 
provisions  for  air  supplied  respirators  or 
self  contained  breathing  apparatus 
(SCBA's)  must  be  made  to  prevent 
asphyxiation.  Consequently,  it  is 
feasible  to  achieve  1  ppm  with 
respirators. 

The  industry  is  currently  monitoring 
with  indicator  tubes  which  measure 
lota!  hydrocarbons.  These  are  not 
particularly  accurate  but  will  always 
error  on  the  high  or  protective  side'for 
benzene.  They  have  the  advantage  of 
giving  an  almost  immediate  reading. 
OSHA  intends  the  industry  to  continue 
its  current  practice.  Accordingly,  it  is 
exempting  this  sector  from  the 
provisions  of  paragraph  (e)  which  would 
require  greater  accuracy,  require  full 
shift  monitoring  and  would  be 
inconsistent  with  the  current  practices. 
The  industry  is  already  monitoring  much 
more  frequently  than  the  monitoring 
provisions  of  paragraph  (e)  require. 
OSHA  recommends  that  current 
practice  be  retained. 

OSHA  is  not  exempting  the  industry 
from  the  other  p'-ovisions  of  (he 
standard.  Exposures  to  benzene  are 
frequent  and  often  over  1  ppm. 
Respirator  use  is  frequent. 


Consequently,  there  is  a  clear  health 
need  for  medical  surveillance  and 
training.  Some  companies  and  sectors 
(such  as  the  cleaners  specifically) 
already  receive  medical  exams  and 
training,  so  it  is  clearly  feasible. 

The  partial  exemption  applies  to 
tankers  as  well  as  barges.  No  specific 
evidence  was  presented  on  tankers  but 
OSHA  infers  that  the  same  factors 
would  apply.  It  will  fully  consider  this  in 
the  future  rulemaking. 

OSHA  wishes  to  thank  the  industry 
for  Its  cooperation  in  the  study 
performed  after  the  close  of  the  record. 
In  the  intended  future  proposal 
rulemaking,  OSHA  will  address  the 
factors  specific  to  this  industry. 

B.  Definitions:  Paragraph  (b). 

"Action  Level".  The  final  standard 
retains  the  same  definition  of  "action 
level"  as  was  defined  in  the  proposal. 
"Action  level"  is  defined  as  an  airborne 
concentration  of  benzene  of  0.5  ppm 
calculated  as  an  8-hour  time-weighted 
average.  Where  exposures  are  below  the 
action  level  of  0.5  ppm,  little  further 
action  is  required  of  the  employer. 
Above  the  action  level,  the  monitoring, 
and  medical  provisions  of  the  standard 
take  effect.  Of  course,  the  employer  is 
required  to  keep  employees"  exposures 
below  the  1.0  ppm  permissible  exposure 
limit. 

One  purpose  of  the  action  level  is  to 
relieve  the  burden  on  employers  by 
providing  a  cut-off  point  for  required 
compliance  activities  under  the 
standard.  In  addition,  due  to  the 
variable  nature  of  employee  exposures 
to  airborne  concentrations  of  benzene, 
the  concept  of  an  action  level  provides  a 
means  by  which  the  employer  may  have 
greater  assurance  that  the  employees 
will  not  be  exposed  to  benzene  over  the 
permissible  exposure  limit. 

The  action  level  also  increases  the 
cost-effectiveness  and  performance 
orientation  of  the  standard  while 
improving  employee  protection. 
Employers  who  can,  in  a  cost-effective 
manner,  come  up  with  innovative 
methodology  to  reduce  exposures  below 
the  action  level,  will  be  encouraged  to 
do  so  in  order  to  save  on  the  e.xpenses 
for  the  monitoring  and  medical 
surveillance  provisions  of  the  standard. 
Their  employees  will  be  further 
protected  because  their  exposures  will 
be  less  than  half  of  the  permissible 
exposure  limit.  When  employers  do  not 
lower  exposures  below  the  action  level, 
employees  above  the  action  level  will 
have  protection  of  medical  surveillance, 
monitoring  and  other  provisions  of  (he 
standard  (o  give  further  pro(ec(ion  from 
the  effects  of  benzene. 


There  is  a  discussion  in  the  proposal 
preamble  on  the  statistical  basis  for 
determining  the  ac(ion  level  (see  50  FR 
50552).  OSHA's  specific  choice  of  se(ting 
an  action  level  of  one-half  the  PEL  is 
based  on  its  successful  experience  in 
utilizing  one-half  the  PEL  as  the  action 
level  in  many  standards,  such  as 
arsenic,  ethylene  oxide  and  vinyl 
chloride. 

There  was  little  or  no  criticism  of  the 
action  level  concept  and  various 
comments  supported  it.  See  Uniroyal 
(Ex.  No.  142^.  R.MA  (Ex.  No.  142-9), 
CMA  (Ex.  No.  201-33,  p.  181)  and  AFL- 
CIO  (Ex.  No.  2G2.  p.  3).  The  AFL-CIO 
agreed  that  a  0.5  ppm  action  level  was 
appropriate  for  1  ppm  standard  although 
they  recommended  a  0.5  ppm  PEL  with  a 
0.3  ppm  action  level.  (This  later  issue  is 
discussed  in  the  feasibility  section). 

It  should  be  noted  that  the  proposed 
standard  required  training  consistent 
with  the  Hazard  Communication 
Standard  even  when  exposures  are 
below  the  action  level.  (The  preamble 
discussion  was  not  clear  on  this  aspect). 
Training  is  appropriate  below  the  action 
level  so  that  employees  can  recognize 
situations  where  benzene  exposure 
might  be  increasing  and  avoid  taking 
ac(ions  which  migh(  lead  (o  higher 
exposures. 

Based  on  (he  reasoning  above,  (he 
generally  suppor(ive  commen(s.  and 
OSHA's  successful  experience  wi(h  (he 
concepts,  the  action  level  of  0.5  ppm  as 
proposed  is  retained  in  the  final 
standard. 

"Assis(an(  Secretary"  and 
"Authorized  person"  are  defined  in  the 
final  as  proposed.  These  are  based  on 
OSHA's  experience  and  the  definitions 
have  generally  not  been  commented  on. 

"Benzene"  (QHs)  is  defined  in  the 
final  standard  as  liquid  or  gaseous 
benzene  and  liquid  mixtures  containing 
benzene  and  benzene  vapors  released 
by  those  liquids  (subject  to  the 
percentage  exclusion  discussed  above  in 
the  scope  section).  The  definition 
excludes  from  coverage  "unreacted 
benzene  contained  in  solid  materials." 
The  latter  is  a  change  from  the  1978 
standard  and  intends  to  clarify  some  of 
the  concerns  raised  by  commenters.  The 
American  Petroleum  Institute  in  its 
comments  (Ex.  No.  142-31)  raised 
concerns  (ha(  if  (he  1978  s(andard  were 
in(erpre(ed  literally,  products  such  as 
polystyrene  containing  a  few  parts  per 
million  benzene  in  the  solid  form  would 
have  to  be  labeled  as  a  cancer  hazard. 
Other  polymer  manufacturers  reported 
extremely  low  levels  of  benzene  vapor 
emitted  from  solid  products  con{aining 
very  low  amounts  of  unreached  benzene 
(Ex.  No.  142-31.  Attachment  C,  page  6). 
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For  example,  ARCO  slated  "Tests 
conducted  by  ARCO  Polymers  on  these 
products  .  .  .  demonstrate  that  even  at 
the  point  where  the  highest 
concentration  of  benzene  would  be 
anticipated,  the  amount  of  benzene 
vapor  in  the  air  did  not  exceed  the  (0.5 
ppm>]  action  level.  *   *    *  In  all  cases  but 
■   *   '  one.  if  any  benzene  vapor  was 
emitted  it  was  undetectable  using  test 
procedures  designed  to  detect  levels  as 
low  as  five  parts  per  billion." 

OSHA's  chemical  consultants  at  [RB 
concur  with  ARCO's  findings  and  have 
informed  OSHA  that  in  their  opinion  it 
would  be  extremely  unlikely  that 
significant  quantities  of  benzene  would 
be  emitted  from  solid  materials,  except 
in  cases  where  the  solid  materials  were 
being  burned.  Burning  these  materials 
would  probably  release  quantities  of 
toxins  (such  as  styrene)  with  much  more 
acute  effects  than  the  quantity  of 
benzene  being  released.  Since  it  is 
unlikely  that  unreacted  benzene 
contained  in  solids  will  impose  a 
significant  health  hazard,  OSHA  has 
excluded  it  from  the  scope  of  the 
standard. 

The  exclusion  is  intended  to  omit  from 
the  standards  coverage  products  that 
contain  a  very  small  amount  of  benzene 
in  bound  forms,  such  that  they  are 
incapable  of  releasing  into  the 
workplace,  benzene  vapors  at  levels 
which  are  greater  than  a  small  fraction 
of  the  action  level. 

"Bulk  wholesale  storage  facility"  is 
defined  as  a  "bulk  terminal  or  bulk  plant 
where  fuel  is  stored  prior  to  its  delivery 
to  customers."  The  explanation  for  this 
definition  is  addressed  in  the  Scope  and 
Application  section  above. 

"Container"  means  any  barrel,  bottle, 
can.  cylinder,  drum,  reaction  vessel, 
storage  tank,  or  the  like,  but  does  not 
include  piping  systems. 

"Day"  is  defined  as  any  part  of  a 
calendar  day.  Therefore,  if  a 
requirement  is  applicable  for  an 
employee  who  is  exposed  to  benzene  for 
10  days  in  a  calendar  year,  that 
requirement  becomes  applicable  to  an 
employee  who  is  exposed  to  benzene  for 
any  part  of  each  of  10  calendar  days  in  a 
year. 

"Director"  means  the  Director  of  the 
National  Institute  for  Occupational 
Safety  and  Health.  U.S.  Department  of 
Health  and  Human  Services. 

"Emergency"  is  defined  to  mean  any 
occurrence  such  as,  but  not  limited  to, 
equipment  which  m.ay  result  in  an 
unexpected  significant  release  of 
benzene.  Sections  of  the  proposed 
standard  that  include  provisions  that 
must  be  met  in  case  of  emergencies 
include  Respiratory  Protection.  Medical 


Surveillance,  and  Employee  Information 
and  Training. 

Every  spill  or  leak  does  not 
automatically  constitute  an  emergency 
situation.  The  exposure  to  employees 
must  be  high  and  unexpected.  This  is  a 
performance  oriented  provision  relying 
on  judgement.  It  is  not  possible  to 
specify  detailed  circumstances  which 
constitute  an  emergency. 

"Employee  exposure"  is  defined  as 
that  exposure  to  airborne  benzene 
which  would  occur  if  the  employee  were 
not  using  respiratory  protective 
equipment.  This  definition  is  consistent 
with  OSHA's  previous  use  of  the  term 
"employee  exposure"  in  other  health 
standards. 

"Regulated  area"  means  areas  where 
airborne  concentrations  of  benzene  are 
in  excess  of  the  permissible  exposure 
limit.  This  is  discussed  in  the  Regulated 
Area  discussion  below. 

"Vapor  control  system"  means  any 
equipment  used  for  containing  the  total 
vapors  displaced  during  the  loading  of 
gasoline  tank  trucks  and  the  displacing 
of  these  through  a  vapor  processing 
system  or  balancing  the  vapor  with  the 
storage  tank.  This  equipment  also 
includes  systems  containing  the  vapors 
displaced  from  the  storage  tank  during 
the  unloading  of  the  tank  trunk  which 
balance  the  vapors  back  to  the  tank 
truck. 

With  the  exception  of  "Vapor  Control 
System"  the  rest  of  the  defintions  are 
consistent  with  the  proposal  and  reflect 
OSHA's  past  experience.  There 
generally  were  no  comments  on  those 
definitions. 

There  was  one  comment  by  Conoco 
suggesting  this  definition  be  broadened 
to  include  systems  which  dispurse 
vapors.  OSHA  does  not  believe  that  is 
protective.  See  the  discussion  under 
Scope  and  Application,  Storage 
Facilities,  Paragraph  [a)(2)(ii). 

C.  Permissible  Exposure  Limits  (PELs): 
Paragraph  (c) 

[\]  Time-weighted  average  limit  (TWA) 

OSHA  has  decided  to  revise  the 
permissible  exposure  limits  for  benzene 
by  amending  the  current  standard 
contained  in  29  CFR  1910.1000.  Table  Z- 
2,  which  contains  a  10  ppm  8-hour  TWA, 
an  "acceptable  ceiling  concentration"  of 
25  ppm  and  en  "acceptable  maximum 
peak  concentration"  of  50  ppm.  (The 
Table  Z-2  limits  will  continue  to  apply 
only  where  the  new  standard  is  not 
applicable).  OSHA  has  decided  to 
replace  the  10  ppm  8-hour  TWA  for  most 
industry  segments  with  an  8-hour  time- 
weighted  average  to  airborne 
concentrations  of  benzene  of  1  ppm. 
This  new  TfVA  is  based  on  evidence 


that  occupational  exposure  to  benzene 
under  current  permissible  exposure 
levels  presents  a  significant  risk  to 
employees  and  that  the  new  standard 
will  achieve  a  significant  reduction  in 
that  risk.  The  basis  for  the  permissible  8- 
hour  exposure  limit  is  discussed  above 
in  the  sections  on  significance  of  risk, 
feasibility  and  choice  of  exposure  limit. 
In  summary.  OSHA  has  concluded  that 
lowering  the  current  PEL  from  a  10  ppm 
TWA  to  a  1  ppm  TWA  substantially 
reduces  a  significant  risk  and  is  feasible. 

(2)  Short-term  exposure  limit  (STEL) 

OSHA  had  decided  to  reduce  the 
current  short  term  exposure  limits  of  a 
25  ppm  ceiling  and  a  50  ppm  peak  to  a  5 
ppm  limit  averaged  over  a  15-minute 
period.  This  decision  is  based  on  human 
and  animal  data  indication  that 
intermittent  or  peak  exposures  appear  to 
cause  greater  effects  than  continual 
exposures  to  the  same  or  lower  levels. 

OSHA,  in  the  proposal,  sought 
comment  on  the  scientific  principles  it 
should  use  to  determine  the  necessity 
for  incorporating  a  STEL  in  the 
permissible  exposure  limit.  It  further 
sought  comment  on  whether  a  STEL 
should  be  incorporated  into  the  benzene 
standard,  and  if  so,  at  what  level.  (See 
50  PR  50552]  and  whether  intermittent 
peak  exposures  to  benzene  carry  any 
greater  risk  of  disease  than  continuous 
low  level  exposures. 

OSHA  has  reviewed  the  scientific 
principles  concerning  whether  a  short 
term  exposure  limit  (STEL)  should  be  set 
for  a  chemical  substance  and  has  also 
reviewed  specific  studies  with  regard  to 
benzene,  that  are  summarized  here. 

Dr.  Richard  Irons  of  the  Chemical 
Industry  Institute  of  Toxicology  (CUT) 
presented  study  results  on  benzene  and 
stated: 

*  *  *  our  experimental  evidence  would 
highlight  a  concern  that  has  been  focused 
recently  on  transient  exposure  in  the 
occupational  environment  rather  than 
continuous  low  level  exposure  *  *  *  where 
transient  exposure  is  more  important  with 
respect  to  the  individual  than  constant 
exposure  to  some  low  level  or  a  time 
weighted  average  [Ex.  No.  159-41A). 

In  a  previous  study  Irons  et  al.  had 
determined  that  the  polyphenolic 
metabolites  of  benzene,  primarily 
hydroquinone  and  catechol,  appear  to 
be  responsible  for  benzene  immune 
suppression  and  bone  marrow 
suppression.  Thus,  for  this  study,  mice 
were  administered  hydroquinone  or 
catechol,  on  an  intermittent  basis  or 
continuously.  Irons  stated: 

We  found  if  we  took  the  same  dose  of 
hydroquinone  that  we  were  giving  repeatedly 
for  a  continuous  regimen  and  gave  it  for  three 
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days  and  allowed  the  animals  four  days  to 
recover,  then  gave  it  again,  an  intermittent 
exposure,  so  that  over  a  30  day  period,  for 
example,  the  animals  are  receiving 
approximately  45%  of  the  dose  they  would 
have  received  with  continuous  exposure,  and 
we  have  a  very  pronounced  drop  in  bone 
marrow  cellulanty.  we  have  a  decrease,  a 
progressive  decrease  in  circulating  white 
counts,  primarily  associated  with  the 
lymphocytes,  we  have  progressive  decrease 
in  erythrocytes,  circulating  erythrocyte 
counts.  We  have  followed  these  animals  now 
out  to  approximately  between  6  and  8  weeks. 
They're  beginning  to  drop  dead  '  *  *  w-ith 
what  would  be  considered  a  classic  aplastic 
response  or  aplasia  in  bone  marrow  (Ex.  No. 
159-41A). 

With  repeated  administration  of  the 
metabolites,  only  a  transient  effect 
which  gradually  returned  to  normal  was 
observed.  On  the  basis  of  these 
observations.  Irons  concluded: 

■  intermittent  exposure  appears  to  be 
much  more  potent  at  producing  bone  marrow 
effects  than  is  continuous  exposure,  and  it 
may  be  that  protection  of  the  worker  in  an 
occupational  setting  requires  prevention  of 
peak  exposures  rather  than  the  progressive 
lowering  of  the  TWA  in  the  absence  of 
regulating  or  limiting  transient  exposure 
situations  (Ex.  No.  159-^lA). 

In  addition,  short  term  exposures  to 
benzene  at  relatively  low  concentrations 
have  caused  chromosomal  damage  in 
animals.  Those  include  exposures  at  28 
ppm  for  4  hours  (Tice  et  al..  1982.  Ex.  No. 
159-88).  at  1  ppm  for  6  hour  (Erexson, 
1986,  Ex.  No.  171 ).  and  at  6  ppm  for  two 
8-hour  periods  (Cad-El-Karim  et  a!., 
1982.  Ex.  No.  1.59-32). 

Dr.  Raymond  Tice.  a  cytogeneticist 
and  staff  scientist  at  Brookhaven 
National  Laboratory,  submitted  data 
(Ex.  No.  201-37)  indicating  that  more 
bone  marrow  damage  can  result  from 
less  exposure  to  benzene  under 
intermittent  exposure  conditions.  DBA/ 
2,  C57B1/6  and  B6C3F1  mice  were 
exposed  to  benzene  in  air  at  300  ppm  for 
6  hours/day  for  13  weeks,  either  for  5 
days/weeks  or  3  days/week.  The  three 
days/week  regimen  was  similar  to  that 
used  by  Dr.  Irons  in  his  experiments, 
except  that  Tice  exposed  mice  to 
benzene  and  Irons  exposed  mice  to 
metabolite  of  benzene.  With  the  three 
day  regimen.  Tice  observed  a 
considerably  longer  depression  of  the 
bone  marrow  erythropoiesis  than  with 
the  5  day  regimen,  which  adds  support 
to  Irons'  findings  that  intermittent 
exposure  may  be  worse  than  continuous 
exposure. 

In  a  study  of  refinery  workers  (Devine 
et  al..  1983.  Ex.  No.  142-32A),  a 
significantly  increased  risk  of  death 
from  leukemia  was  not  observed  among 
the  entire  cohort  possibly  due  to  limited 
statistical  sensitivity.  However,  when  a 


case  control  study  was  conducted  of  the 
leukemia  deaths  observed  among  this 
same  cohort,  the  deaths  were  found  to 
be  significantly  associated  with  a 
history  of  longest  employment  as 
general  pipefitters  (RR  =  2.7), 
maintenance  and  yard  pipefitters 
(RR  =  2.8).  or  in  utilities  (RR  =  4.6) 
(Divine  and  Barron,  1983.  Ex.  No.  142- 
32B).  The  mode  of  benzene  exposure  in 
these  latter  jobs  is  considered  to  be 
through  intermittent  bursts,  as 
pipefitters  and  utility  personnel  usually 
have  major  responsibilities  for  repairing 
broken  pipes  or  leaking  seals  in  streams 
that  may  contam  from  5%  to  100% 
benzene.  Given  the  limited  statistical 
sensitivity  of  the  case-control  study  and 
yet  the  identification  of  a  significant 
association  between  dying  from 
leukemia  and  the  mode  of  benzene 
exposure  most  likely  to  have  been 
experienced  by  these  workers.  OSHA 
has  concluded  that  exposure  to  short- 
term  intermittent  bursts  of  benzene  was 
an  im.portant  factor  in  the  development 
of  these  leukemias. 

In  the  study  by  W'ong  et  al.  (Ex.  No. 
151A)  which  demonstrated  a  dose- 
response  relationship  between 
cumulative  benzene  exposure  and  death 
from  lymphatic  and  hematopoietic 
cancer,  a  relative  risk  of  3.4  was 
observed  for  those  persons  categorized 
as  having  experienced  maximum  peak 
benzene  exposures  below  25  ppm. 

DOW  Chemical  Company  submitted  a 
report  to  EPA  and  to  NIOSH  shortly 
after  the  earlier  OSHA  administrative 
record  on  benzene  closed  in  1978 
(Holder.  1978.  Ex.  No.  159-49).  This 
study  demonstrated  significantly 
elevated  chromosomal  breakage  in 
circulating  lymphocytes  among  52 
workers  employed  in  operations  where 
8-hour  time-weighted  average  benzene 
concentrations  ranged  betw-een  2-10 
ppm.  Peak  levels  of  benzene  associated 
with  the  TWA  concentrations  as 
determined  by  2-3  minute  sampling 
periods  ranged  from  50  to  greater  than 
100  ppm,  Ceiling  concentrations  as 
determined  by  15-minute  sampling 
periods  were  reported  to  have  been  25 
ppm  (Holder,  1978,  Ex,  15*-}9),  Further 
analyses  by  level  of  exposure  indicated 
elevated  chromosomal  damage  at 
exposures  averaging  below  1,0  ppm.  as 
well  as  a  dose-response  relationship 
between  chromosomal  damage  and 
benzene  exposure  (Picciano,  1980, 
Docket  «H-059,  Ex.  No,  230,X-6), 
Although  the  frequency  of  peaking  is 
unknown.  Holder  implied  that  the 
chromosomal  damage  was  due  to  the 
peak  exposures  (Holder,  1978,  Ex.  159- 
49). 

The  American  Industrial  Hygiene 
Association  (AIHA)  (Ex.  No.  201-19) 


commented  in  response  to  questions  in 
the  proposal.  "For  a  STEL  to  be 
justifiable  from  a  toxicologic 
perspective,  there  must  be  an  additional 
toxic  response  beyond  which  the  TWA 
is  not  adequately  protective."  It  further 
stated  that  an  example  of  such  a  toxic 
effect  is  "a  disproportionate  increase  in 
responses  for  excursion  doses  above  the 
TWA."  AIHA  also  pointed  out  that  there 
are  physical  criteria  limiting 
combinations  of  excursion  time  and 
concentration  profiles  and  suggested 
that  professional  industrial  hygienists 
recommend  such  exposure  limits,  but 
made  no  specific  recommendations 
regarding  a  STEL  for  benzene. 

NIOSH  (Tr.  3/20/86  pp.  7-8;  Ex.  No. 
238)  recommended  a  short  term 
exposure  limit.  In  support  of  its  position, 
NIOSH  described  data  on  the 
pharmacokinetics,  evidence  of 
cytotoxicity,  results  from  long  and  short 
term  exposures  and  the  contribution  of 
skin  absorption  to  the  overall  exposure 
to  benzene. 

Dr.  Bernard  Goldstein,  who  was 
requested  to  testify  by  API,  stated: 

*  *  *  a  short  term  exposure  limit  is 
reasonable  for  two  reasons — one,  there  is 
evidence  *  *  *  that  there  may  be  a 
concentration  effect.  The  second  reason  is 

*  *  *,  a  short  term  exposure  limit  is  valuable 
in  helping  workplace  managers  focus  on  the 
potential  within  their  workplace  for  sudden 
release  of  an  adverse  product  (Tr-  3/26/86,  p. 
139). 

In  comments  for  the  State  of  Wyoming 
(Ex.  No.  201-2).  Donald  D.  Owsley 
supporied  issuance  of  a  STEL  if  the  dose 
of  benzene  received  is  sufficient  to 
promote  an  adverse  effect.  Based  upon 
the  findings  discussed  in  the  proposal  of 
significant  chromosomal  damage  after 
short  duration  exposure  to  benzene  in 
peak  concentrations  of  50  to  100  ppm.  he 
found  it  "imperative  that  a  short  term 
exposure  level  be  included  *   *  *." 

Atlantic-Richfield  Co.  (Ex.  No.  201-25) 
supported  a  STEL,  from  an  industrial 
hygiene  view-point,  because  a  STEL  for 
benzene  "will  help  ensure  that  the  PEL 
is  not  exceeded  by  establishing  an 
operational  bench  mark  for  short 
duration  tasks."  Chevron  Corporation 
and  Phillips  Petroleum  Company 
supported  retention  of  the  existing  25 
ppm  STEL  (Ex.  Nos.  201-16,  201-18),  but 
did  not  believe  there  was  a  health  basis 
for  lowering  it. 

Kenneth  G.  Gould,  Medical  Director, 
Exxon  Co.  (Ex.  No.  201-15)  commented 
that  "petroleum  industry  hydrocarbon 
exposures  typically  result  from  a  series 
of  small  to  medium  excursions  over  an 
8-hour  shift",  but  a  STEL  is  not 
necessary  for  benzene,  because  there  is 
no  scientific  basis  for  relating  a  STEL  to 
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the  PEL.  and  excursions  about  5-10  ppm 
dre  likely  to  be  sensed  by  the  employee. 
particularly  if  in  a  mixture  with  other 
hydrocarbons.  OSHA  disagrees  that 
excursions  of  5-10  ppm  are  likely  to  be 
sensed  by  employees,  since  benzene  has 
poor  vvarnmg  properties  at  those 
concentrations  and  is  even  more 
difficult  to  smell  in  the  presence  of  other 
solvent  mixtures.  Furthermore, 
protective  action  taken  after  exposure 
achieves  little  in  reduction  of  risks. 

A  few  commentprs  suggested  that  a  1 
ppm  PEL  automatically  im.poses  a 
maximum  15  minute  exposure  limit  of  32 
ppm,  assuming  no  benzene  exposure  for 
the  rest  of  the  8-hour  shift  (Ex.  Nos.  201- 
30,  25B).  OSH.A  is  concerned  that  there 
is  misunderstanding  of  the  concept  of  a 
STEL.  The  STEL  is  not  a  maximum  level, 
but  is  a  15  minute  time  weighted 
average,  so  that  it  is  possible  to  exceed 
the  STEL  as  averaged  over  the  15  minute 
sampling  period. 

Exposures  could  theoretically  go  up  to 
75  ppm  for  one  minute  and  still  be  in 
compliance  with  a  5  ppm-15  minute 
STEL.  (Exposures  could  theoretically  go 
up  to  480  ppm  for  1  minute  with  no  STEL 
and  1  ppm  8-hour  TWA).  Furthermore, 
in  reality,  while  15  minutes  or  longer 
periods  may  only  be  measured  for 
compliance  purposes,  excursions  can 
occur  for  any  time  period.  The  STEL  is 
implemented  to  prevent  excursions  and/ 
or  keep  them  as  low  as  is  feasible  in 
order  to  reduce  the  risks  of  exposure  to 
benzene. 

SOHIO  commented  (Ex.  No.  201-13) 
rrijarding  the  STEL  that  there  is  no 
conclusive  scientific  evidence  that  a         • 
STEL  affords  additional  protection  from 
chronic  effects  of  benzene,  for  the 
following  reasons:  "Exposure  estimates 
in  the  various  epidemiology  studies  are 
tenuous  and  approximate  at 
best  *  *  *  no  appropriate  animal 
experiments  are  available  to  address  the 
STEL  question  *  *  *  because  of  the 
differences  in  toxic  effects  exhibited  by 
man  and  laboratory  animals  in  response 
to  chronic  benzene  exposure,  it  may  not 
even  be  possible  to  design  appropriate 
animal  studies  to  address  the  STEL 
question."  OSHA  believes  that  there  is 
extensive  scientific  evidence  indicating 
that  a  STEL  would  afford  additional 
protection  from  the  chronic  effects  of 
benzene  exposure  as  discussed  here. 
CMA  (Ex.  No.  258)  in  its  final  brief, 
contended  that  there  is  no  basis  for  a 
STEL  in  the  benzene  standard  because 
A  STEL  is  not  needed  to  prevent  the 
occurrence  of  acute  health  effects. 
Similarly,  since  a  dose-rate  effect  for 
benzene-related  leukemia  has  not  been 
demonstrated,  a  STEL  cannot  be 
justified  in  terms  of  preventing 
leuki  Tiogenic  effects  of  benzene.  In  any 


event,  the  proposed  standard  would 
protect  against  high  short-term 
exposures  even  without  the  adoption  of 
a  STEL"  (Ex.  No.  258,  p.  5). 

OSHA  disagrees  with  all  three  points 
made  by  CMA  with  regard  to  the  STEL. 
First,  a  STEL  can  prevent  the  occurrence 
of  acute  health  effects  that  can  result 
from  high  peak  exposures  still  within  the 
8-hour  TWA  PEL  of  1  ppm. 
Theoretically,  a  peak  at  480  ppm  for  1 
minute  with  no  exposure  to  benzene  for 
the  rest  of  the  day,  could  occur  and 
compliance  with  the  PEL  would  be 
possible.  This  could  occur  in  a  situation 
where  repairs  were  being  made  on  pipes 
or  pumps  with  benzene-containing 
streams.  Acute  effects  of  benzene 
exposure  include  any  of  the  cytopenias, 
including  pancytopenia  and  aplastic 
anemia.  Repeated  intermittent  high  peak 
exposures  such  as  this,  with  inadequate 
recovery  time  between  exposures  could 
lead  to  serious  adverse  acute  and 
chronic  effects.  These  exposures  could 
be  limited  by  a  STEL  and  prevent  peaks 
that  would  not  be  controlled  by  the  PEL 
from  occurring. 

Public  Citizen  Health  Research  Group 
(Ex.  No.  201-41)  commented  that  OSHA 
should  issue  a  STEL.  "Given  the 
significant  risk  that  persists  even  at  the 
1  ppm  TWA,  OSHA  is  duty-bound  to 
enact  the  most  protective  provisions 
practicable  to  reduce  that  risk."  Public 
Citizens  reiterated  the  importance  of  the 
data  and  statements  of  Dr.  Richard  Irons 
of  the  Chemical  Industry  Institute  of 
Toxicology,  that  mice  exposed 
intermittently  to  hydroquinone  (benzene 
metabolite)  died  of  aplastic  anemia  at  45 
percent  of  the  cumulative  dose  received 
with  continuous  exposure,  meaning  that 
intermittent  doses  are  more  hazardous 
than  continuous  exposures.  They  also 
stated  that  epidemiologic  and 
experimental  evidence  presented  in  the 
proposal  supports  the  need  for  a  STEL, 
and  added  two  studies  not  discussed  in 
the  proposal  (Erexson  et  al.,  1986,  Ex. 
No.  252A-17-25,  and  Styles  & 
Richardson,  1984,  Ex.  No.  252A-17-77) 
indicating  measurable  DNA  damage  in 
mice  and  rats  after  exposure  to  1  ppm 
benzene  for  one  six  hour  period.  Public 
Citizen  also  pointed  out  that  several 
epidemiologic  studies  have  shown 
cancer  or  chromosome  damage  from 
average  exposures  of  about  1  ppm 
benzene.  Public  Citizen  stated  that  the  1 
ppm  TWA  alone  does  not  protect 
workers  from  significant  health  risks 
and  a  STEL  should  be  adopted  to  reduce 
significant  risks  at  the  1  ppm  PEL. 

The  United  Steelworkers  of  America 
and  the  AFL-CIO  (Ex.  No.  262)  believe 
that  "the  record  evidence  clearly 
justifies  the  establishment  of  a  short 
term  limit."  fThey  cited  evidence  in  the 


record  demonstrating  that  short-term 
intermittent  exposures  to  benzene  result 
in  adverse  effects,  including  cytogenetic 
effects  in  animals  (Ex.  No.  233),  aplastic 
anemia  in  animals  (Ex.  No.  159-41A), 
the  testimony  of  Dr.  Marvin  Legator  (Ex. 
No.  233)  on  the  meaning  of  the 
cytogenetic  tests,  epidemiological 
studies  of  refinery  maintenance  and 
repair  workers  (Ex.  No.  142-32B),  and 
the  epidemiological  study  by  Wong  et  al. 
suggesting  that  peak  exposures 
contribute  to  benzene  related  leukemia 
(Ex.  No.  151-A). 

The  United  Steelworkers  and  AFL- 
CIO  cited  several  industrial  hygiene 
factors  that  should  be  considered  in 
determining  the  need  for  a  STEL.  They 
cited  testimony  of  witnesses  who  agreed 
that  in  circumstances  where  jobs  and 
operations  are  characterized  by  short 
term  high  level  exposures,  a  short  term 
limit  would  be  more  appropriate  for 
judging  exposures  than  an  8-hour  TWA; 
many  benzene  jobs  are  characterized  by 
short  term  exposures,  such  as  in  coke 
by-product  plants,  petroleum  refineries 
and  chemical  facilities  (especially 
maintenance  and  laboratory  workers). 
They  further  stated  that  Dow  Chemical 
recognized  the  appropriateness  of  a 
STEL  for  chemical  operations  by 
establishing  a  10  ppm  ceiling  as  an 
internal  Dow  standard  (Tr.  3/26/86.  p. 
68). 

In  addition,  short  term  exposure  limits 
reduce  exposure  excursions  peaks,  and 
limit  exposure  variability,  and  limit  long 
term  average  exposures  (Ex.  No.  204;  Tr. 
3/18/86,  p.  13;  Tr.  3/19/86,  p.  158).  In 
their  opinion,  a  STEL  would  prohibit 
excursions  otherwise  allowed  by  an  8- 
hour  TWA  PEL.  The  United 
Steelworkers  and  AFL-CIO  believe 
there  is  more  than  adequate  scientific 
justification  for  a  STEL. 

In  summary,  intermittent  benzene 
exposure  has  been  demonstrated  to 
cause  more  chromosomal  changes  and 
aplastic  anemia  in  experimental  animals 
than  continuous  exposure  to  the  same  or 
lesser  amounts  of  benzene.  Average 
exposures  of  1  ppm  to  experimental 
animals  have  caused  chromosomal 
aberrations;  slightly  higher  average 
exposures  to  humans  have  been 
associated  with  significantly  elevated 
chromosomal  breakage  and  leukemia. 
Jobs  entailing  intermittent  peak 
exposures  have  also  demonstrated 
significantly  elevated  risks  of  leukemia. 
Thus,  modes  of  benzene  exposure  as 
well  as  average  exposure  levels 
currently  found  in  the  occupational 
setting  have  demonstrated  the  need  for 
a  STEL  in  addition  to  a  TWA  PEL  in 
order  to  further  reduce  health  risks 
associated  with  benzene  exposure. 


UM  I 
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Many  parties  to  the  rulemaking  and 
scientific  experts  supported  the  need  for 
a  STEL  based  on  biological  data  and 
modes  of  exposure  to  which  wort,ers  are 
subjected. 

Based  on  all  the  evidence.  OSHA 
concludes  that  a  STEL  is  necessary  to 
prevent  adverse  health  effects  indicated 
by  the  biologic  data.  As  discussed  in  the 
variability  section,  controlling  peaks  is 
also  a  good  method  of  reducing 
cumulative  dose.  The  existence  of  the 
STEL.  the  action  level  and  the  industrial 
hygiene  provisions  is  the  basis  for 
OSH.^'s  belief  that  risk  will  be  reduced 
to  levels  lower  than  predic  ted  by  the 
risk  assessments.  (See  the  discussion  in 
the  significant  risk  and  risk  assessment 
sections).  The  5  ppm  STEL  is  feasible  as 
discussed  in  Section  VIH.  D. 

D.  Regulated  Areas:  Paragraph  (d) 

The  final  standard  retains  the 
proposed  requirement  to  establish  a 
regulated  area  wherever  the  airborne 
concentration  of  benzene  is  above  the 
permissible  exposure  limits.  Access  to 
the  regulated  areas  is  limited  to 
authorized  persons  and  the  areas 
themselves  are  to  be  demarcated  in  any 
manner  that  limits  the  number  of 
persons  exposed  to  benzene  within 
these  areas.  As  in  the  proposed  rule,  the 
areas  are  demarcated  by  the  employer 
in  any  manner  that  limits  worker 
entrance  into  the  areas. 

The  final  standard  gives  employers  a 
choice  of  whether  to  use.  for  exarnple, 
ropes,  markings,  temporary  barricades, 
gates,  or  more  permanent  enclosures  to 
demarcate  and  limit  access  to  these 
areas.  Factors  that  employers  might 
consider  in  determining  the  type  of 
identification  system  include  the 
configuration  of  the  area,  whether  the 
regulated  area  is  permanent,  the 
airborne  benzene  concentration,  the 
number  of  employees  in  adjacent  areas, 
and  the  period  of  time  the  area  is 
expected  to  have  exposure  levels  above 
the  PEL.  Permitting  employers  to  choose 
how  best  to  identify  and  limit  access  to 
regulated  areas  is  consistent  with 
OSHAs  belief  that  employers  are  in  the 
best  position  to  make  such  a 
determination  based  on  the  specific 
conditions  of  their  workplaces. 

The  language  of  the  final  standard  has 
been  changed  to  include  language  in  the 
"Definition"  section  that  states  that  a 
regulated  area  is  to  be  established 
where  airborne  concentration  of 
benzene  "exceed,  or  can  reasonably  be 
expected  to  exceed,  the  permissible 
exposure  limits,  either  the  8-hour  time- 
weighted  average  exposure  of  1  ppm  or 
the  short-term  exposure  limit  of  5  ppm 
for  15  minutes."  The  language  in  the 
standard  itself,  at  (d)(1)  has  also  been 


changed  to  reflect  this  new  clarification. 
This  conforms  to  the  comparable 
provision  of  the  recentlv  promulgated 
Asbestos  Standard  (29  CFR  1910.1001). 
OSHA  believes  that  this  new  wording 
more  clearly  defines  the  intent  of  the 
provision,  that,  when  an  employer 
reasonably  expects  exposures  to  be 
above  the  permissible  exposure  limits  at 
a  work  location  or  site,  he  should 
establish  a  regulated  area  in  order  to 
prevent  employees  from  unknowingly 
entering  a  high  exposure  area  without 
the  proper  respiraton,'  protection. 
The  final  standard  specifies  two 
distinct  permissible  exposure  limits:  (1) 
An  8-hour  time-weighted  average 
exposure  (TWA)  of  1  pp.m  of  benzene  in 
air.  and.  (2)  a  15-minute  Short  Term 
Exposure  Limit  (STEL)  of  5  ppm  of 
benzene  in  air.  The  standard  requires 
the  establishment  of  regulated  areas 
when  exposures  are  above  either  PEL, 

Amoco  Corporation,  in  its 
subm.issions  (Ex,  No.  201-22)  stated  that 
it  was  "not  clear  *  '  *  whether  OSHA 
expects  a  regulated  area  to  be 
designated  at  any  time  and  place  the 
airborne  concentration  of  benzene 
exceeds  1  ppm  for  any  duration,  or  if 
this  is  required  only  when  the  airborne 
concentration  is  high  enough  for  a  long 
enough  period  of  time  that  an  employee 
continually  present  in  the  area  might  be 
overexposed."  The  Agency's  intent  in 
this  provision  is  to  require  the 
establishment  of  a  regulated  area 
wherever  exposures  exceed  the  8-hour 
time-weighted  average  limit  or  exceed 
the  15  minute  STEL.  Excursions  above 
the  PEL  (but  not  exceeding  the  STEL) 
are  allowed  during  the  course  of  the 
workday  so  long  as  the  TVVA  PEL  is  not 
exceeded. 

The  Chemical  Manufacturers 
Association  (Ex.  No.  201-33)  felt  that 
OSHA's  "definition  should  focus  on 
potential  employee  exposure  to  benzene 
as  an  8-hour  TWA,  not  on  the  airborne 
concentration  of  benzene  in  a  particular 
'area.'  "  The  intent  of  OSHA's  regulated 
area  requirement  is  to  protect 
employees  from  unknowingly  entering 
areas  where  their  exposures  would  be 
expected  to  be  above  the  PEL.  The  final 
standard,  therefore,  requires 
establishment  of  regulated  areas  where 
a  reasonable  expectation  exists  that  the 
TWA  or  STEL  would  be  exceeded  if  an 
employee  were  to  work  at  that  location 
all  day.  This  both  warns  employees  of 
the  possible  need  to  wear  respirators 
and  to  keep  out  if  they  have  no  need  to 
be  present.  An  employee  may  not  know 
how  long  he  or  she  will  be  present  in  an 
area  and  should  take  precautions  if  the 
possibility  exists  that  the  employee  will 
exceed  the  limit. 


Regulated  areas  are  to  be  established 
at  all  work  areas  where  the  TWA  or 
STEL  is  exceeded,  including 
maintenance  operations.  Areas  such  as 
maintenance  operations  where 
exposures  are  temporarily  over  the 
TWA  or  STEL  need  to  be  demarcated 
just  as  other  areas  of  overexposure  so 
employees  who  are  not  needed  in  these 
areas  will  keep  out  or  wear  respirators 
before  entering  them.  The  regulated  area 
provisions  of  this  standard  are  similar  to 
other  OSHA  health  standards. 

E.  Exposure  Monitoring:  Paragraph  (ej 

The  final  standard  retains  the 
requirements  for  employers  to  conduct 
employee  exposure  monitoring  as 
originally  set  forth  in  the  proposed 
standard,  with  some  minor  changes. 
OSHA's  authority  to  establish 
monitoring  requirements  is  found  in 
section  6(b)(7)  of  the  Occupational 
Safety  and  Health  Act  [29  U.S.C.  655] 
which  mandates  that  any  standard 
promulgated  under  section  6(b)  shall, 
where  appropriate,  "provide  for 
monitoring  or  measuring  of  employee 
exposures  at  such  locations  and 
intervals,  and  in  such  a  manner  as  may 
be  necessary  for  the  protection  of 
employees."  The  main  purpose  of 
monitoring  is  to  determine  the  extent  of 
employee  exposure  to  benzene  to 
determine  if  precautions  are  needed. 

Exposure  monitoring  also  informs  the 
employer  whether  he  is  meeting  the 
obligation  imposed  by  the  standard  to 
keep  his  employees  under  the 
permissible  exposure  limits.  In  addition, 
exposure  monitoring  permits  the 
employer  to  determine  the  source  and 
extent  of  exposure  and,  with  this 
information,  evaluate  the  effectiveness 
of  engineering  and  work  practice 
controls,  thereby  preventing  the 
overexposure  of  employees.  Exposure 
monitoring  is  also  necessary  in  order  to 
determine  whether  respiratory 
protection  is  required,  and  if  so,  which 
respirator  is  to  be  selected. 

Section  8(c)(3)  of  the  Act  (29  U.S.C. 
(c)(3))  requires  employers  to  promptly 
notify  any  employee  who  has  been  or  is 
being  exposed  to  toxic  materials  or 
harmful  physical  agents  at  levels  that 
exceed  those  prescribed  by  an 
applicable  occupational  safety  or  health 
standard.  Exposure  monitoring  therefore 
enables  employers  to  meet  this  legal 
obligation  of  the  Act.  Exposure 
monitoring  data  also  are  part  of  the 
information  that  must  be  supplied  to  the 
examining  physician. 

The  results  of  exposure  monitoring 
trigger  the  various  provisions  of  the 
standard's  requirements  and  are  utilized 
by  the  employer  to  determine  which 
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sections  of  the  standard  are  applicable 
to  exposed  employees.  Major  sections  of 
the  standard  are  triggered  if  an 
employee  is  exposed  above  the  action 
level  and  are  not  required  if  the 
employee  is  not. 

AH  employee  exposure  monitoring 
required  under  the  provisions  of  this 
standard  is  to  be  "personal  sampling," 
as  opposed  to  environmental  or  area 
Sampling.  Determinations  of  employee 
exposure  are  to  be  made  from  breathing 
zone  samples  representative  of  each 
employee's  average  exposure  to 
benzene  without  regard  to  the  use  of 
respirators.  Representative  8-hour  time- 
weighted-average  exposures  are  to  be 
determined  on  the  basis  of  one  sample 
taken  from  the  employee's  breathing 
zone  or  on  a  series  of  consecutive 
samples  taken  over  the  full  shift  of  the 
employee's  exposure.  Full-shift  sampling 
is  to  be  conducted  for  each  job 
classification  in  each  work  area. 

The  final  standard  also  contains  the 
requirement  that  employees  are  not  to 
be  exposed  above  the  short  term 
exposure  limit  (STEL)  of  5  ppm. 
Mt^asurements  for  determination  of 
compliance  with  the  STEL  are  to  be 
made  from  breathing  zone  samples 
measured  at  operations  where  there  is 
reason  to  believe  exposures  are  high. 
Examples  given  in  the  regulation  include 
operations  involving  the  opening  of 
tanks  for  filling,  loading  or  guaging,  and/ 
or  where  containers  or  process 
equipment  are  opened,  resulting  in 
expected  high  employee  exposures. 
Also,  where  benzene  is  used  for 
cleaning  or  as  a  solvent  in  an 
uncontrolled  situation.  STEL 
determinations  are  to  be  conducted.  The 
employer  may  use  short  period 
measuring  devices  such  as  real  time 
instrumentation  or  detector  tubes  to 
determine  where  short  term 
measurements  are  needed. 

Except  for  initial  monitoring 
requirements,  where  an  employer  can 
document  which  shift  at  a  location  has 
the  highest  exposures,  the  employer 
needs  to  monitor  only  representative 
employees  on  the  shift  with  the  highest 
exposures.  The  language  has  been 
slightly  clarified  from  the  proposal  to 
reflect  a  CMA  comment  (Ex.  No.  201- 
33). 

Representative  initial  employee 
monitoring  is  required  of  all  employers 
who  have  a  workplace  covered  under 
the  scope  of  this  standard.  In  its 
comments  to  the  record,  the  Penzoil 
Company  (Ex.  201-29)  recommended 
that  previous  monitoring  results 
collected  in  response  to  OSHA's  several 
rulemaking  efforts  since  1977  should  be 
allowed  to  be  "grandfathered"  into 
satisfying  the  initial  monitoring 


requirements  of  this  final  benzene 
standard.  The  final  standard  allows 
initial  monitoring  data  collected  up  to 
one  year  prior  to  the  effective  date  of 
the  standard  to  be  relied  upon  to  satisfy 
the  initial  monitoring  requirements.  The 
Agency  feels  that  allowing  employers  to 
utilize  this  data  provides  reasonable 
flexibility  to  employers  in  meeting  this 
requirement  Monitoring  data  more  than 
one  year  old  would  not  reflect  the 
current  conditions  of  the  workplace. 

The  results  of  the  initial  monitoring 
represent  the  data  that  will  be  used  to 
determine  when  further  periodic 
monitoring  is  necessary.  Periodic 
monitoring  is  required  every  six  months 
for  employees  exposed  above  the  PEL, 
and  every  year  for  those  exposed  at  or 
above  the  action  level  but  at  or  below 
the  PEL.  When  two  consecutive 
measurements  taken  at  least  7  days 
apart  indicate  that  the  employee's 
exposure  has  decreased  to  the  PEL  or 
below  but  is  at  or  above  the  action  level, 
the  frequency  of  monitoring  for  this 
employee  can  change  from  semi- 
annually to  annually.  If  exposures  are 
found  to  be  below  the  action  level,  then 
monitoring  may  cease,  unless 
production  or  process  changes  occur 
which  may  lead  to  higher  exposures. 

Additional  monitoring  is  required  of 
an  employer  in  the  form  of  repeating 
either  initial  or  periodic  monitoring  as 
appropriate  (see  paragraphs  (e)(2)  and 
(e)(3))  when  a  change  has  occurred  in 
his  workplace  that  would  make  the 
employer  suspect  that  new  or  additional 
exposures  are  occuring  to  his 
employees.  Examples  of  when  such  new 
or  additional  exposures  could  occur 
include  changes  in  production, 
processes,  control  equipment  being 
utilized  and  changes  in  personnel  or 
work  practices  in  use. 

The  Monsanto  Company,  in  its 
comments  on  this  issue  (Ex.  No.  201-30) 
felt  that  additional  monitoring  specified 
in  this  section  should  not  be  required 
when  changes  are  implemented  that 
would  reduce  employee  exposure,  such 
as  local  exhaust  ventilation  changes. 
OSHA  disagrees  with  this  position  since 
remonitoring  is  the  only  way  an 
employer  can  be  sure  that  the  control 
measures  implemented  actually  are 
being  effective  and  are  functioning 
properly  in  reducing  employee  exposure. 
Section  (e)(5)(ii)  has  been  reworded  to 
clarify  that  additional  monitoring  is 
required  whenever  spills,  leaks,  ruptures 
or  other  breakdowns  occur  that  may 
lead  to  employee  exposure.  The 
employer  ^all  monitor  after  the  cleanup 
or  repair  to  ensure  that  exposures  have 
returned  to  the  levels  that  existed  prior 
to  the  incident. 


UM  I 


Several  commenters  stated  that 
OSHA's  requirement  for  this  additional 
monitoring  should  be  tied  to  employee 
exposure.  Monsanto  suggested  that  "a 
more  performance  oriented  approach 
will  allow  the  employer  greater  latitude 
in  choosing  the  more  appropriate 
monitoring  technique,  such  as  area 
samples  or  short  term  consecutive 
source  samples." 

OSHA  concurs  with  Monsanto  in  that 
a  "performance  oriented  approach"  will 
allow  the  employer  greater  latitude  in 
choosing  the  more  appropriate 
monitoring  technique.  The  employer  will 
have  flexibility  of  utilizing  either  area  or 
personnel  monitoring  or  a  combination 
of  these  methods  in  order  to 
characterize  potential  worker  exposure 
after  a  spill  or  leak. 

As  set  forth  in  the  proposed  standard, 
the  final  standard  retains  the 
requirement  to  utilize  monitoring  and 
analytical  methods  which  have  an 
accuracy  (at  a  confidence  level  of  95%) 
of  not  less  than  plus  or  minus  25%  for 
airborne  concentrations  of  benzene. 
Information  on  sampling  and  analysis 
can  be  found  in  Appendix  D.  Sampling 
and  analysis  may  be  performed  by 
portable  direct  reading  instruments, 
real-time  continuous  monitoring 
systems,  passive  dosimeters  or  other 
suitable  methods.  The  employer, 
however,  has  the  legal  obligation  to 
select  a  monitoring  method  which  meets 
the  accuracy  and  precision  requirements 
of  the  standard.  Equipment  companies 
have  been  working  on  developing 
detector  tubes  with  improved  accuracies 
which  read  over  15  minutes.  When  they 
meet  the  stated  accuracy,  they  can  be 
used  to  monitor  for  the  STEL. 

Employers  are  required  to  notify 
employees  in  writing  within  15  working 
days  after  the  receipt  of  the  results  of 
any  monitoring  performed  on  them.  This 
may  be  done  either  individually  or  by 
posting  the  results  in  an  appropriate 
location  that  is  accessible  to  the 
affected  employee.  The  employer  is  also 
required  to  notify  employees  of  the 
correction  action(s)  that  are  to  be  taken 
whenever  the  PEL  is  exceeded,  in  order 
to  reduce  exposure  below  the 
permissible  levels.  These  provisions  are 
required  by  section  8(c)(3)  of  the  OSH 
Act  and  are  further  explained  in  the 
proposal  at  50  FR  50557. 

The  Impact  of  Exposure  Variability 

Exposures  at  most  locations  are  not 
identical  to  the  average  concentrations 
each  day,  but  fluctuate  somewhat 
because  of  minor  changes  in  operations 
or  environment.  This  is  known  as 
variability.  Some  variability  is 
controllable  and  some  is  not.  Employers 
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must  keep  average  exposures  somewhat 
under  the  PEL  so  that  overexposure  will 
not  likely  occur. 

In  drafting  the  benzene  proposal. 
OSHA  followed  the  same  approach  that 
it  has  taken  since  1974  when  it 
developed  the  vinyl  chloride  standard. 
Thus,  a  parmissible  exposure  limit  (PEL) 
of  1  ppm  in  the  case  of  benzene,  was 
proposed  as  an  8-hour  time-weighted 
average.  Firms  were  required  to  conduct 
exposure  monitoring  to  determine  the 
benzene  level  to  which  employees  are 
exposed.  If  the  monitoring  reveals  that 
workers  are  being  exposed  to  benzene 
levels  averaged  over  8-hours  in  excess 
of  the  PEL.  then  the  firm  must  develop 
and  implement  a  compliance  program  in 
order  to  reduce  exposure,  primarily  by 
means  of  engineering  controls  and  work 
practices. 

The  proposal  included  several 
provisions  to  give  extra  flexibility  to  this 
approach.  First,  because  monitoring 
results  may  not  reflect  the  "true" 
employee  exposures  because  of 
sampling  and  analytical  error  (SAE), 
OSHA  has  explicitly  stated  that  it  will 
not  issue  a  citation  on  the  basis  of  a 
single  OSHA  sample  result  unless  the 
result  exceeds  the  PEL  plus  the  SAE 
(determined  to  be  25"o  in  the  case  of 
benzene).  Thus,  a  citation  for  exceeding 
the  1  ppm  benzene  PEL  will  not  be 
issued  unless  the  result  for  a  benzene 
sample  is  greater  than  1.25  ppm. 

Also,  OSH.'X  has  long  recognized  that 
there  will  be  some  day-to-day 
variability  in  employees'  exposure  due 
to  environment  variables.  Its  feasibility 
analyses  take  into  account  variability  in 
determining  the  lowest  feasible  levei 
The  OSHA  Industrial  Hygiene  Technical 
Manual  (p.  10-7)  directs  compliance 
officers  to  consider  long  term  historical 
exposure  patterns  in  reaching 
compliance  determinations.  So  if  a 
compliance  officer  finds  an  exposure 
over  the  PEL  for  a  location,  and  the 
employer  has  many  measurements 
under  the  PEL.  the  compliance  officer 
will  investigate  the  problem.  If  that 
investigation  reveals  that  the 
compliance  officer's  sample  may  not  be 
a  true  representation  of  the  employee's 
exposure,  the  compliance  officer  may 
decide  to  remonitor  first  before  deciding 
whether  to  issue  a  citation.  However, 
the  compliance  officer  may  issue  a 
citation  for  a  single  8-hour  TWA  over 
the  PEL  plus  the  sampling  and  analytic 
error  and  normally  would  do  so  if  the 
circumstances  indicated  in  the  manual 
did  not  apply.  Employers  generally  keep 
their  exposure  levels  on  average 
somewhat  under  the  PEL  so  if  the 
measurement  is  high  on  the  day  of 


inspection,  the  measured  exposure  will 
still  be  under  the  PEL. 

OSHA  has  been  following  this 
approach  to  enforcement,  essentially 
since  its  inception  16  years  ago.  All 
1910.1000  Tables  Z-1,  Z-2  and  Z-3 
standards  and  all  section  6(b)  health 
standards  promulgated  since  1974  (i.e.. 
those  that  do  not  require  closed 
systems)  have  been  enforced  this  way. 
In  OSHA's  experience  it  has  been 
protective  of  workers,  has  given 
reasonable  certainty  to  employers  who, 
if  they  have  installed  appropriate 
controls,  have  achieved  the  levels  set 
consistently,  and  makes  reasonably 
efficient  use  of  the  compliance  officer's 
time. 

However,  prior  to  the  publication  of 
the  benzene  proposal,  OSHA  received  a 
comment  from  the  API  recommending 
that  the  Agency  reconsider  its  policy  in 
the  case  of  benzene.  Specifically,  the 
API  submitted  a  draft  of  a  study  by  Dr. 
Spear  (Ex.  No.  179)  which  appeared  to 
indicate  that  there  was  a  greater  than 
average  degree  of  random  variation  in 
exposures  associated  with  some 
operations  in  the  petroleum  industry.  If 
this  higher  degree  of  variability  was  not 
controllable,  then  employees  in  the 
petroleum  industry  would  have  to  keep 
average  benzene  exposures  well  below 
the  PEL  in  order  to  ensure  that  there  are 
few  random  exposures  above  the  PEL. 
Thus.  API  suggested  that  OSHA 
consider  adopting  a  new  enforcement 
policy  in  the  case  of  benzene  because  of 
the  variability  problem  or  raising  the 
PEL  to  2  ppm  so  that  they  could  achieve 
the  PEL  with  few  excursions. 

OSHA  retained  its  long  standing 
policy  in  the  proposal  but  requested  that 
the  public  submit  comments  on  this 
issue  (50  FR  50513.  50555).  Possible 
alternatives  mentioned  were  a  40-hour 
TWA,  a  higher  exposure  limit  or 
averaging  exposures. 

OSHA  received  a  number  of 
comments  in  response  to  these  questions 
which  can  be  classified  into  several 
broad  categories.  The  first  group  is 
concerned  with  the  impact  of  exposure 
variability  on  the  feasibility  of  meeting 
the  1  ppm  PEL.  The  second  group  is 
concerned  with  the  "fairness"  of  OSHA 
issuing  a  citation  based  on  a  single 
observation  in  excess  of  the  1  ppm  PEL. 
A  third  group  believes  the  traditional 
OSHA  approach  was  best.  OSHA  has 
carefully  reviewed  all  the  comments  and 
data.  The  technical  feasibility 
discussion  (Section  VIII, D.) 
demonstrates  that  the  1  ppm  level  is 
feasible,  faking  into  account  the 
variability  that  exists.  The  following 
section  discusses  other  issues. 


Dr.  Spear  performed  an  in-depth 
statistical  analysis  of  sampling  data 
obtained  from  many  different  sources 
(e.g.,  companies,  plants,  process  units, 
etc.)  and  using  many  different  sampling 
methods  over  different  sampling  periods 
(Ex.  No.  204-7).  Dr.  Spear  and  his 
colleagues  consulted  with  industry 
experts,  and  organized  the  data  into  123 
"relatively  homogeneous"  job  groups. 
According  to  Dr.  Spear,  data  on  19  of  the 
groups  proved  to  be  extensive  enough 
for  detailed  statistical  analysis.  (Exhibit 
204-7.  pp.  7-6). 

API  supplied  OSHA  with  both  a  tape 
which  continued  the  raw  data  used  by 
Dr.  Spear  and  a  key  which  could  be 
used  to  organize  the  data  into  the  job 
groups  developed  by  Dr.  Spear  (Ex.  No. 
250).  Table  I  presents  a  summary  of  the 
benzene  exposures  of  the  19  groups. 

A  comparison  of  these  statistics  with 
those  presented  in  the  Spear  report  (Ex. 
No.  204-7.  Table  2.  p.  21)  revealed  that 
most  of  the  statistics  presented  in  Table 
I  are  within  98%  of  those  presented  by 
Spear,  with  two  exceptions.  (Spear  did 
not  report  the  arithmetic  means,  and.  it 
appears  that  one  observation  below  the 
level  of  detection  was  placed  in  job 
group  5  by  Spear  and  in  job  group  6  by 
OSHA.)  Since  these  minor  differences 
can  be  explained  by  the  fact  that  Spear 
made  some  slight  modifications  to  his 
data  sets  in  order  to  take  advantage  of 
hard  copy  information  which  was  not 
available  to  OSHA,  it  appears  that  both 
analyses  were  essentially  based  on  the 
same  data. 

Table  I  presents  data  which  provides 
some  information  on  the  degree  of 
variability  which  existed  several  years 
ago  when  the  data  was  gathered  and 
when  the  exposure  limit  was  10  ppm  so 
there  was  no  requirement  to  keep 
exposure  below  1  ppm.  In  10  out  of  the 
19  jobs  groups,  more  than  9  percent  of 
the  observations  exceeded  the  proposed 
1  ppm  PEL  even  though  the  arithmetic 
means  of  the  obser\ations  in  these  data 
sets  were  below  1  ppm.  In  3  of  these  10 
cases,  nearly  10  percent  of  the 
observations  exceeded  1.0  ppm  even 
though  the  arithmetic  mean  of  the 
observations  was  less  than  one-half  of 
the  proposed  PEL. 

Since  the  exposures  for  the  job  groups 
exhibit  the  pattern  of  concern  to  some 
commenters  (i.e.,  high  probability  of 
random  observation  above  1  ppm  when 
average  exposures  are  below  1  ppm), 
they  represented  an  opportunity  to 
examine  the  variability  issue  further. 
Much  of  the  analysis  which  follows  is 
based  upon  Table  I  and  the  assumption 
that  there  is  equal  chance  of  obtaining 
any  observation  in  the  data  set 
associated  with  each  group.  The 
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p,ir,!metnc  approrfch  based  upon  the 
assumption  that  the  underlying 
distribution  of  exposures  was  log 
normal  could  ha\  e  alternatively  been 
used  (Ex.  No.  204-7,  p.  26.  Table  7)  and 
would  have  led  to  similar  results. 


Based  upon  comments  made  to  the 
record  and  the  analysis  of  the  Spear 
study  that  follows,  OSHA  reached  the 
following  conclusions.  First,  the  impact 
of  exposure  variability  on  the  ability  of 
firms  to  comply  with  the  1  ppm  8-hour 
TWA  PEL  is  greatly  overstated.  Next, 


compliance  with  the  1  ppm  8-hour  TWA 
PEL  is  feasible  and  will  not  result  in 
unfair  citations.  And.  finally,  OSHA's 
current  enforcement  policy  is  more 
protective  of  workers  than  the  other 
alternatives  that  have  been  suggested. 


Table  I.— Summary  of  Benzene  Exposures  for  19  Job  Groups 


Job 

group 

No.  of 
obsea'ations 

No.  of 

employees 

sampled 

Percent  of  samples 

below  the  level  of 

detection 

Percent  of  samples       Percent  of  samples 
exceeding  1  ppm     \     exceeding  2  ppm 

1 

Arithmetic  mean  * 
(ppm) 

1 

205 

40 

27.3 

0.5 

0.0 

0.10 

2 

171 

44 

8.2 

1.2 

1.2 

0.29 

3 

83 

21 

15.7 

13.3 

6.0 

0.82 

4 

58 

24 

0.0 

13.8 

3.4 

0.62 

5 

54 

15 

1.9 

9.3 

5.6 

0.33 

6 

67 

22 

9.0 

16.4 

13.4 

0.66 

7 

80 

20 

2.5 

20.0 

10.0 

he.B 

1.30 

8 

161 

37 

3.1 

24.2 

1.69 

9 

124 

23 

10.5 

10.5 

3.2 

051 

10 

97 

25 

18.6 

9.3 

7.2 

0.49 

11 

113 

33 

15.9 

1.8 

,  0.0 

0.25 

12 

98 

25 

14.3 

6.1 

1.0 

0.36 

13 

79 

19 

25.3 

5.1 

1.3 

0.29 

14 

89 

17 

14.6 

9.0 

3.4 

0.44 

15 

177 

25 

24.3 

11.9 

7.9 

0.58 

16 

90 

18 

2.2 

1.1 

0.0 

0.26 

17 

59 

20 

0.0 

16.9 

5.1 

0.71 

18 

48 

24 

6.3 

25.0 

18.8 

2.47 

19 

55 

18 

9.1 

14.5 

1.8 

0.50 

Source:  U.S.  Department  of  Labor,  Occupational  Safety  and  Health  Administration,  Office  of  Regulatory  Analysis. 
*When  computing  the  arithmetic  mean,  values  below  the  level  of  detection  were  assumed  to  equal  0.05  ppm. 


Impact  of  Exposure  Variability  on  the 
Feasibility  of  the  1  ppm  PEL 

While  the  technological  feasibility  of 
meeting  the  1  ppm  PEL  was  previously 
discussed  in  this  preamble  (See  Section 
V'lII.  D.,  Summary  of  Regulatory  Impact 
and  Flexibility  Analysis),  several  points 
are  worth  noting  in  this  section.  First, 
not  all  of  the  variation  in  exposure  is  the 
result  of  either  random  chance  or 
environmental  factors.  Many  high 
exposures  result  from  clearly 
identifiable  causes.  Many  companies,  in 
fact,  recognize  that  exposures  are  not 
truly  random  and  record  information 
such  as  the  weather  and  the  operating 
conditioning  of  the  plant  at  the  time 
samples  are  taken  (Ex.  No.  253).  And,  as 
tlie  API  noted,  many  companies  tend  to 
concentrate  their  hygiene  efforts  on  the 
conditions  associated  with  the  highest 
exposures  (Ex.  No.  204-7,  Confidential 
Survey). 

Secondly,  it  is  possible  to  devise 
strategies  to  control  the  peaks.  For 
example.  Dr.  Mirer  of  ihe  UAW  stated; 

Every  industrial  hygienist  knows  that 
occupational  exposures  vary  within  the 
workplace.  Interpreting  this  variability  and 
understanding  trie  reasons  for  it  are  the  basic 
activity  of  the  profession. 

Exposure  varies  from  day  to  day,  based  on 
differences  in  production  rale,  material 


composition  or  character,  process  controls, 
work  elements,  process  upsets  or 
breakdowns,  environmental  emissions 
control  changes,  adjacent  exposure  sources, 
and  sampling  or  analytical  variation. 

The  causes  of  variation  in  exposure  are 
largely  the  elements  which  the  employer  is 
required  by  a  standard  to  control  by  the 
implementation  of  feasible  engineering  and 
administrative  controls  and  work  practice 
controls. 

The  control  methods  are  supposed  to  be 
designed  to  protect,  under  a  variety  of 
conditions,  overexposures  or  violations  of  the 
standard  which  should  be  abated  by  the 
installation  of  controls  to  prevent  the 
overexposures. 

I  should  also  add  that  most  of  this  variation 
is  not  the  result  of  any  physical  law  or 
principle  or  inevitable  characteristic  of 
industrial  operations.  It's  actually  socially 
determined^such  factors  as  production 
rate — and  well  under  the  control  of 
employers  (Tr.,  3/25/86.  pp.  40-41),  Dr.  Harris 
testifying  at  OSHA's  request  (Tr.,  3/19/86,  pp. 
7-8). 

Dr.  Mirer's  position  that  much 
variability  is  controllable  was  supported 
by  several  witnesses  in  the  hearing 
including  Dr.  Spear  testifying  at  the 
request  of  API  (Tr.,  3/21/86,  pp.  40-^1, 
Dr.  Harris  testifying  at  OSHA's  request 
(Tr.,  3/19/86,  pp.  158-159),  and  Dr. 
Lynch,  testifying  at  CMA's  request  (Tr., 
3/26/86,  p.  92).  SOHIO,  as  discussed 


below  in  Methods  of  Compliance, 
pointed  out  that  in  their  pure  benzene 
facility,  engineering  controls 
consistently  kept  exposures  below  1 
ppm  (Ex.  No.  201-13,  p.  13)  indicating 
that  they  had  controlled  variability  well 
in  a  difficult  circumstance.  Dr.  Snyder 
testified  on  behalf  of  C.MA  as  to  how 
engineering  controls  reduce  variability 
to  low  levels.  He  stated, 

.  .  .  higher  standard  deviations  [of 
variability]  do  occur  when  controls  are  not 
fully  implemented.  As  controls  are  applied, 
the  standard  deviation  does  come  down  a 
little  bit  but  in  our  own  plants  where  the 
control  is  quite  good  we've  gotten  down  in 
the  vicinity  of  2  (standard  deviations]  or 
maybe  a  little  under  2  (a  low  level  of 
variability)  (Tr..  3/26/84,  p.  91). 

Various  control  strategies  are 
described  in  both  the  JRB  report  (Ex.  No. 
153)  and  the  Regulatory  Impact  and 
Flexibility  Analysis,  including  the 
institution  of  a  leak  detection  repair 
program,  the  installation  of  better  seals 
and  gaskets,  and  the  use  of  dilution 
ventilation.  API  (Ex,  No.  204-7,  pp.  56- 
65)  and  CM.^  (Ex.  No.  258.  pp.  167-170), 
have  noted  that  there  are  some 
circumstances,  where  respiratory 
protection  is  appropriate  and  is  common 
industry  practice.  Identification  when 
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0.10 

0.29 

0.82 

0.62 

0.33 

0.66 

1.30 

1.69 

051 

0.49 

0.25 

0.36 

0.29 

0.44 

058 

0.26 

0.71 

2.47 

0.50 

exposures  are  likely  to  be  over  1  ppm 
and  respirators  needed  is  important  to 
mal<e  this  strategy  work.  Thus,  the 
percent  of  employee  exposures  currently 
exceeding  the  1  ppm  level  need  not 
remain  constant  after  the  promulgation 
of  the  1  ppm  PEL.  Indeed,  the  primary 
purpose  of  revising  the  benzene 
standard  is  to  reduce  this  percentage. 

OSHA.  therefore,  concludes  that 
exposure  variability  does  not  represent 
a  feasibility  problem.  As  was  discussed 
at  length  in  the  feasibility  sector, 
OSHA's  conclusion  is  that  it  is  feasible 
to  achieve  1  ppm  with  a  high  degree  of 
confidence  day  in  and  day  out  so  that 
employers  will  not  face  a  substantial 
amount  of  random  variation  over  the 
PEL. 

Exposure  Variability  and  Various 
Monitoring  Approaches 

Some  commenters  suggested  that  the 
high  exposure  variability  associated 
with  outdoor  work  operations  makes 
OSHA's  current  enforcement  policy 
unfair  to  the  conscientious  employer 
who  maintains  typical  emplovee  " 
exposures  below  the  PEL  but  who  has 
some  employees  exposed  above  the  PEL 
due  to  random  chance.  For  example.  Mr. 
William  F.  O'Keefe.  V.P.  of  API  stated: 

|T]his  phenomenon  |day-to-day  exposure 
variability]  is  co.mmonly  observed  for 
workplace  contaminants,  and  means  that 
even  employers  whose  workplaces  typically 
are  far  below  an  OSHA  standard  face  a 
measurable  risk  of  a  citation  for  violating 
OSHA's  never-to-be-exceeded  PELs.  Such 
citations  are  inherently  unfair,  since  the 
occasional  "outlier"  samples  cannot  be 

anticipated We  think  that  the  issuance  of 

a  citation  where  average  exposures  are 
plainly  below  the  OSHA  PEL  is  unfair  and 
unnecessary,  and  that  the  standard  OSliA 
issues  for  benzene  should  have  a  built-in 
mechanism  for  preventing  such  a  result  [Ex 
No.  204-7,  pg.  19-22]. 

OSHA  concludes  that  the  following 
discussion  demonstrates  that  OSHA's 
monitoring  approach  is  not  unfair. 

Dr.  Spear  suggested  that  OSHA 
should  concentrate  on  the  mean 
exposures  rather  than  the  peak 
exposures  w^hen  chronic  and  not  acute 
effects  are  at  issue  (TR.,  3/21/86.  pp.  30- 
31).  For  several  reasons,  however, 
OSHA  does  not  agree  with  the  premise 
that  only  the  mean  exposures  are  of 
concern.  First,  studies,  such  as  those  of 
Irons  [Ex.  No.  15&-42A]  and  Tice  [Ex. 
No.  201-37].  discussed  in  the  STEL 
section,  suggest  that  intermittent 
exposures  may  have  more  harmful 
effects  than  continuous  exposure  to  a 
relatively  greater  amount  of  benzene. 
Second,  a  careful  consideration  of  the 
implications  of  a  higher  than  average 
degree  of  variability  indicates  that 
OSHA's  enforcement  policy  does  not 


generally  lead  to  unfair  citations. 
Finally,  as  is  discussed  in  the  section  on 
the  PEL  in  a  attempting  to  reduce  the 
possibility  of  a  random  exposure 
exceeding  the  1  ppm  PEL.  employers  will 
generally  reduce  average  exposures  to 
well  below  1  ppm.  This  strengthens 
OSHA  conclusion  that  the  actual  risk 
will  be  well  below  that  predicted  by  the 
risk  assessments  at  1  ppm.  If,  OSHA 
concentrates  on  the  mean  exposure, 
however,  the  .Agency  anticipates  that 
average  exposures  will  not  decline  as 
much,  and  OSHA  could  not  be  as 
confident  that  risk  will  be  below  that 
predicted  by  the  risk  assessment  at  1 
ppm. 

The  following  discussion  reviews  the 
various  alternatives  considered  and  the 
reasons  for  the  above  conclusions. 
These  alternatives  can  be  divided  into 
the  following  four  broad  classifications: 
(1)  Adopting  the  1  ppm  as  a  40-hour 
TWA:  (2j  raising  the  8-hour  TWA  PEL  so 
that  there  is  a  lower  probability  of 
detecting  the  outlier;  (3)  in  the  event  a 
compliance  officer  obtains  an  initial 
reading  above  the  8-hour  PEL  requiring 
OSHA  to  resample  before  issuing  a 
citation  m  order  to  determine  whether 
the  high  exposure  was  representative  or 
was  due  solely  to  chance;  and.  (4) 
allowing  the  use  of  employer  data — 
which  demonstate  that  average 
exposures  are  below  the  8-hour  PEL— to 
rebut  the  presumption,  based  on  a  single 
high  reading  obtained  by  OSHA,  that 
exposures  exceed  the  PEL  Each  of  these 
approaches  is  discussed  in  the  following 
sectors. 

Adopting  the  1  ppm  as  a  40-hour  TWA 

Question  2  of  the  proposal  requested 
the  public  to  comment  on  the 
appropriateness  of  adopting  a  40-hour 
TWA  [50  FR  50512].  OSHA  received 
several  comments  in  response  to  this 
request.  Some  comments  opposed  the 
40-hour  TWA  PEL  because  it  would  be 
both  expensive  and  difficult  to 
implement.  For  example.  Phillips 
Petroleum  stated  that: 

Phillips  is  in  favor  of  the  eight-hour  TWA 
limit.  The  longer  forty-hour  limit  may  be  more 
representative  of  true  exposures,  but  because 
of  the  logistics  of  getting  an  employee  to 
carry  a  sampler  for  consecutive  work  periods 
totaling  40  hours  and  varying  work  schedules, 
it  is  impractical  to  set  a  forty-hour  limit.  The 
eight  hour  time  weighted  average  is  more 
efficient  and  practical  at  whatever  PEL  is  set. 
(Ex.  No.  201-18,  p.  2). 

The  AFL-CIO  and  USWA  were  also 
against  the  40-hour  'RVA.  They  stated. 

The  40  hour  averaging  scheme  would  not 
only  allow  great  peaks  in  exposure 
(particularly  if  there  is  no  STEL  in  the  final 
standard),  but  would  be  very  difficult  to 
implement.  Determining  40-hour  time 


weighted  averages  would  require  greatly 
increased  sampling  time  and  resources  for 
both  employers  and  OSHA  [Ex.  No.  262,  p. 
40]. 

Other  comments  were  in  favor  of  the 

40-hour  PEL  because  it  addressed  the 
problem  of  unusual  work  days.  For 
example,  Standard  Oil  of  Ohio  stated 
that: 

We  find  general  "adjustment  factors"  for 
novel  work  schedules  such  as  those  which 
are  replete  in  the  industrial  hygiene  literature, 
are  unsatisfactory  (e.g.  Chapter  XIII 
Modification  of  PEL's  for  Prolonged  Exposure 
Periods,  in  OSHA's  Industnal  Field 
Operations  Manual).  Adjustment  factors 
should  be  tailored  to  the  specific  toxicologic 
and  pharmacokinetic  properties  of  the 
chemical  in  question,  *  *  *  Given  the  lack  of 
scientific  evidence  to  support  the  application 
of  any  adjustment  factors,  Sohio  supports  a  1 
ppm  PEL  with  a  40-hour  weighted  average. 
(Ex,  No,  201-13) 

Sun  Company  also  supported  this 

position. 

The  adoption  of  a  formula  for  calculating 
the  exposure  representative  for  a  40-hour 
work  week  would  resolve  problems  of 
technical  and/or  environmental  variability 
without  resorting  to  the  arduous  log-normal 
statistical  calculations  expounded  by 
compliance  theorists.  [Ex.  No.  201-9) 

Based  on  these  comments  and  its 
experience,  OSHA  has  concluded  that 
the  adoption  of  a  40-hour  TWA  is 
inappropriate.  First.  OSHA's  current 
enforcement  policy  for  addressing  non- 
standard work  days  has  been  tested 
over  several  years  under  actual  field 
condition.  Second,  and  more 
importantly,  since  the  benzene  standard 
covers  a  very  wide  scope  of 
establishments  it  must  be  drafted  to 
hmit  the  compliance  burden  on  typical 
firms  while  still  protecting  worker. 
While  Sun  Company  and  Standard  Oil 
may  have  the  resources  to  conduct 
monitoring  over  a  40-hour  period,  most 
firms  and  OSH.'^  do  not. 

A  40-hour  TWA  would  have  two 
harmful  impacts.  It  would  place  an 
unfair  burden  on  the  majority  of  firms 
covered  by  the  standard  (many  of  which 
are  small  businesses)  by  greatly 
increasing  monitoring  costs  and  it  would 
reduce  the  protection  afforded  most 
employees  because  monitoring  over  40 
hours  would  greatly  constrain  the 
number  of  worksite  that  OSHA  could 
inspect.  Finally,  a  40-hour  TWA  will  be 
less  protective  of  workers  than  an  8- 
hour  TWA  because  a  40-hour  TWA  will 
permit  more  excursions  above  the  PEL 
and  will  probably  result  in  higher 
average  exposures  than  an  8-hour  TWA. 

Companies  which  have  unusual 
workshifts  which  they  believe  are  not 
appropriately  covered  by  OSHA's 
enforcement  guidelines  to  cover  such 
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situation,  should  write  to  OSHA's  Field 
Compliance  staff  explain  their  situation, 
if  the  facts  justify  it,  OSHA  would 

consider  adding  to  its  guidelines 
covering  non-standard  shifts. 

Raising  the  PEL 

.•\nother  approach  recommended  in 
some  comments  to  handle  variability 
was  to  raise  the  PFX  and  keep  the  same 
enforcement  approach.  CMA,  for 
e.xample,  stated  that  OSHA  should: 

establish  a  higher  PEIL  than  OSHA  has 
proposed  e.g.,  a  PEL  of  2  ppm  '   '   '  [In)  order 
to  comply  with  a  2  ppm  standard,  employers 
would  have  to  maintain  average  exposures  at 
less  than  1  ppm  [because  of  the  high  exposure 
variability,  a  point  that  was  confirmed  at  the 
hearing  Thus,  a  2  ppm  standard,  effectively 
requiring  that  long-term  average  exposures 
bo  maintained  at  or  below  1  ppm,  would 
provide  all  of  the  he.ilth  benefits  that  OSHA 
has  calculated  for  the  proposed  1  ppm 
standard  [Ex.  No.  258.  pp.  130-131|. 

Table  I  reveals  that  only  one  of  19 
Groups  (i.e..  Group  6)  had  a  greater  than 
9  percent  probability  of  exceeding  2  ppm 
when  the  arithmetic  mean  was  below  1 
ppm. 

This  approach  suffers  from  a  major 
defect.  It  would  permit  much  higher 
average  exposures  than  can  be  feasibly 
achieved  and  is  likely  to  lead  to 
increased  risk.  As  Ms.  Seminario  of  the 
AFL-CIO  stated. 

We  turn  to  the  •  *  *  proposal  to  mcrease 
the  standard  to  2  parts  per  million.  I  think  the 
only  point  that  needs  to  be  made  there  is 
indeed  2  parts  per  million  is  in  fact,  given 
OSH.^'s  procedures  to  allow  for  variation  in 
analytical  and  sampling  techniques,  is  really 
a  2.5  part  per  million  standard.  When  we  deal 
with  that,  we  have  to  look  at  it  that  way.  and 
look  at  it  as  increasing  the  risk  proposed  to 
workers.  It  allows  greater  exposures  no 
matter  how  you  look  at  it  [Tr.,  3/27/86,  p.  77). 

Table  1  clearly  illustrates  the  point 
that  with  a  2  ppm  limit  there  could 
easily  be  average  exposures  over  1  ppm 
and  few  readings  over  2  ppm  so  that 
OSHA  would  rarely  issue  citations.  For 
the  three  groups  that  have  arithmetic 
means  greater  than  1  ppm  (i.e.,  7,  8.  and 
18).  only  10-19  percent  of  the 
observations  exceeded  2  ppm.  This 
means,  that  contrary  to  CMA's 
assertions,  an  employer  could  keep 
average  exposures  over  1  ppm  and  face 
only  a  1&-19'.-  chance  of  being  cited  for 
violating  2  ppm.  Consequently,  some 
employers  might  choose  not  to  keep 
average  exposures  below  1  ppm  with  a  2 
ppm  limit.  Thus,  this  approach  must  be 
rejected  on  the  basis  that  it  is  less 
protective  of  workers  and  clearly  would 
permit  higher  average  exposures  than  1 
ppm. 


Two  Consecutive  Readings  Above  the 
PEL 

The  third  approach  is  for  OSHA  to 
issue  a  citation  only  in  cases  where  the 
compliance  officer  obtains  two 
consecutive  readings  above  the  PEL.  Dr. 
Spear  stated: 

ICjonsider  the  likelihood  of  the  inspector 
obtaining  two  consecutive  samples  above  the 
PEL.  If  the  sampling  is  independent  then  the 
probability  that  two  consecutive 
measurements  exceed  1  ppm  is  simply  the 
square  of  the  probability  (of  one  sample 
exceeding  1  ppm)  *  *  *  Unless  the  two 
measurements  are  taken  sufficiently  close 
together  in  time  to  be  highly  autocorrelated,  it 
would  appear  probable  that  the  long-term 
average  exposure  is  likely  to  exceed  the  PEL 
in  environments  where  two  consecutive 
samples  are  found  to  exceed  the  PEL 
Therefore  •  *  •  [this]  proposal  appears  to  be 
a  sensible  check  *  *  '  [Ex.  No.  204-7,  p.  29) 

If  one  makes  the  assumption  that  the 
exposures  are  truly  random  and 
independent,  then  it  can  be  shown  by 
using  this  approach  (i.e.,  simply  taking 
the  squares  of  the  percentage  of 
observations  exceeding  1  ppm  in  Table 
I),  that  the  probability  of  two 
consecutive  measurements  exceeding  1 
ppm  is  less  than  3  percent  for  the  16  job 
groups  that  have  average  exposures 
below  the  proposed  1  ppm  PEL,  Even  in 
the  case  of  [ob  Group  6,  which  has  the 
highest  probability  of  the  16  Job  Groups, 
the  probability  of  two  consecutive 
measurements  exceeding  1  ppm  is  only 
2.7  percent  (Le.,  16.4%  x  16.4%).  Thus, 
this  approach  makes  it  highly  unlikely 
that  OSHA  would  issue  a  citation  for 
violations  of  the  8-hour  PEL  in  cases 
where  the  average  exposures  are  below 
the  PEL.  These  estimates  were  made 
without  consideration  of  the  SAE,  If  the 
SAE  had  been  included  then  the 
probability  of  not  catching  an  average 
exposure  above  the  proposed  1  ppm  PEL 
would  be  even  higher. 

This  approach  suffers  from  several 
major  defects.  As  was  discussed 
previously,  not  all  high  exposures  are 
truly  random.  Some  are  due  to  specific 
causes  under  the  employer's  control.  If  a 
compliance  officer  is  required  to  obtain 
two  consecutive  samples  above  the  PEL 
before  a  citation  can  be  issued,  the 
employer  can  take  steps  to  alter  the 
conditions  in  the  plant  which  will  result 
in  lower  exposures  when  the  compliance 
officer  returns.  While  this  may  seem  like 
a  good  approach  to  get  the  employer  to 
take  action,  it  must  be  remembered  that 
some  of  the  steps  that  can  be  taken 
(such  as  reducing  the  process  rate  or 
avoiding  certain  operations)  are  not 
permanent.  Thus,  this  approach  could 
make  the  standard  unenforceable.  The 
employer  could,  by  slowing  operations 
on  the  returfi  day,  register  low 


exposures  even  though  normal 
exposures  are  over  the  limit. 

Second,  this  would  mean  that 
averages  over  the  limit  would  often  be 
missed  even  without  action  by  the 
employer.  For  example,  under  the 
assumption  of  random  and  independent 
events,  the  probability  of  obtaining  two 
consecutive  observations  above  the  1 
ppm  from  Job  Group  18,  where  the 
arithmetic  mean  is  over  twice  the 
proposed  PEL,  is  less  than  7  percent. 
(i.e.,  25%  X  25%  =  6.25%).  Finally,  this 
approach  greatly  reduces  the  number  of 
employers  who  can  be  inspected. 

Thus,  this  alternative  must  be  rejected 
on  the  grounds  that  it  is  not  protective  of 
workers  since  long-term  average 
exposures  well  over  the  PEL  will 
generally  not  be  detected.  Dr.  Spear  did 
recognize  this  when  he  stated.  "I  think 
the  idea  of  requiring  them  [the 
compliance  officers)  to  have  two 
consecutive  samples  over  the  PEL 
[before  issuing  a  citation]  was  not  a 
very  good  way  to  go"  (Tr.,  3/27/86,  pp, 
82-83). 

Averaging  Exposures 

The  final  approach,  which  received 
the  most  support  by  industry,  is  to  allow 
the  use  of  employer  data  to  establish  the 
average  exposure,  and  this  average 
would  be  used  as  part  of  the  basis  for 
the  determination  of  compliance.  The 
rationale  behind  this  approach  was 
summarized  by  the  CMA,  in  its  post- 
hearing  brief: 

In  short,  there  was  widespread  agreement 
at  the  hearing  that  average  exposure  over  a 
long  period  of  time  is  the  relevant  parameter 
for  estimating  cancer  risks  associated  with 
low  level  occupational  exposure  to  benzene 
and  that,  accordinly.  a  better  relationship 
between  the  PEL  and  the  health  risk  of 
concern  would  be  achieved  if  the  standard 
were  implemented  on  a  basis  that  takes 
account  of  average  exposures  in  determining 
compliance  [Ex.  No.  258.  p.  117). 

According  to  Dr.  Spear,  the  averaging 
approach  appears  to  have  the  advantage 
of  being  more  closely  tied  to  the  "health 
risk  of  concern"  than  the  other 
approaches.  In  addition,  it  also 
encourages  employers  to  collect  more 
exposure  data.  More  observations  may 
lead  to  a  greater  probability  of 
identifying  a  problem  if  one  exists  (Ex. 
No.  218B.  p.  21). 

As  discussed  in  the  STEL  section, 
however,  the  long  term  average 
exposure  may  not  be  the  only  concern. 
Occasional  "outliers"  may  also  be 
important. 

However,  the  averaging  approach 
would  be  extremely  difficult  to 
implement.  It  does  not  take  into  account 
the  need  to  ensure  that  the  average 
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computed  by  the  employer  is 
representative  of  the  same  conditions 
sampled  by  the  OSHA  compliance 
officer.  If  the  employer's  and  OSHA's 
samples  were  taken  under  different 
conditions,  then  the  results  are 
meaningless.  According  to  Dr.  Spear,  "if 
you  mix  apples  and  oranges,  you  can 
sample  until  hell  freezes  over  and  you 
are  not  going  to  get  an  adequate 
characterization"  of  exposures  (Tr.,  3/ 
27/87,  p.  50). 

This  concern  was  stated  by  Margaret 
Seminario  of  the  AFL-CIO, 

*  *  *  the  point  I  was  trying  to  make  earlier 
was  that  when  you  look  at  the  data,  and  you 
take  an  arithmetic  mean,  *  '  *  you  are  taking 
an  awful  lot  on  faith  that  indeed  those 
samples  do  represent  that  worker's  particular 
exposures,  |and|  that  exposure  measurements 
are  representative  *   *   *  (Tr.,  3/27/86.  p.  122). 

If  the  samples  were  taken  under 
differing  conditions,  then  a  problem 
situation  may  go  undetected,  resulting  in 
inadequate  worker  protection. 
According  to  Dr.  Spear, 

it  doesn't  make  any  sense  *   *   *  to  average 
across  different  people  if  you  cannot  assure 
yourself,  and  whoever  might  be  scrutinizing 
your  data,  that  these  people  do  have  similar 
exposures,  because  *   *   *  you  may  *   *   * 
have  one  individual  *  *   '  who  has  higher 
average  exposure  than  another  individual, 
and  clearly,  by  averaging  the  two,  you  are  not 
protecting  the  person  with  the  higher 
exposure  (Tr.,  3/21/36,  p.  42). 

The  result  of  pooling  samples,  taken 
under  very  different  conditions  is  to 
create  a  heterogeneous  population.  Dr. 
Lynch  noted  that  the  problem  would 
result  in  "speading  the  data  all  over  the 
place"  (Tr.,  3/26/86,  p.  92).  Ms. 
Seminario  stated  that. 

There  may  be  overlapping  distributions  or 
several  distinct  distributions  of  exposures, 
which  cannot  be  accurately  represented  by 
the  simple  log  normal  model.  Grouping  this 
data  in  one  distribution  may  *  '  '  increase 
estimates  of  the  probability  of  higher 
exposures  occurring  [Ex.  No.  204-9,  p.  7], 

For  this  reason,  the  AFL-CIO 
requested  that  if  the  averaging  approach 
was  permitted,  then  OSHA  should 
require  the  employer's  data  to  meet 
several  criteria  in  order  to  ensure  that 
the  employer's  data  represented  the  true 
exposure  of  specific  individuals.  For 
example,  the  following  criteria  were 
suggested: 

(1)  "Employer  data  will  only  be  considered 
if  it  is  data  on  the  same  worker  doing  the 
same  job." 

(2)  "There  must  be  more  than  5  employer 
exposure  measurements  for  the  individual 
worker  taken  over  the  past  year,  and  those 
samples  must  represent  the  full  range  of 
possible  exposures"  (Ex.  .No.  262,  p.  44|. 

This  would  be  a  substantial  body  of 
do  umentation  for  the  employer  to 


gather  and  for  OSHA's  compliance 
office  to  review. 

In  order  to  further  study  the  problem 
of  obtaining  representative  samples  of 
worker  exposure  and  avoiding 
overlapping  distribution.  OSHA 
conducted  statistical  tests  on  some  of 
the  jobs  groups  in  the  Spears  study, 
OSH.A  attempted  to  determine  if  the 
mean  exposures  of  the  group  would  be 
substantially  different  when  some 
quantifiable  characteristic  was  taken 
into  account.  The  purpose  of  this  is  to 
determine  whether  the  degree  of 
variation  stated  indicated  true  variation 
or  that  the  groupings  included  different 
conditions  and  did  not  represent  nearly 
homogeneous  groups.  In  the  latter  case, 
the  study  would  exaggerate  the  degree 
of  variation  because  it  included  different 
conditions  in  each  group.  OSHA  used 
Dr.  Spear's  report  as  a  basis  for  this 
analysis  because  he  and  his  colleagues 
spent  considerable  effort  to  attempt  to 
obtain  "nearly  homogenous  groups"  [Ex. 
No.  207-7,  p.  2-^]. 

The  analysis  was  conducted  in  the 
three  steps.  First,  each  group  of 
observations  was  transformed  from  a 
presumably  log  normal  distribution  to 
the  normal  distribution  required  for  the 
tests  (i.e.,  each  obsen^ation  was 
converted  to  its  logarithmic  value).  Next, 
the  data  in  each  group  was  stratified 
according  to  two  identifiable 
characteristic  (i.e.,  operating,  condition), 
so  that  the  subgroups  could  be  tested  to 
determine  if  they  came  from  the  same 
parent  population  group.  Finally,  the 
following  tests  were  conducted:  The  F- 
test.  the  t-test,  and  two  "goodness-of-fit" 
tests  for  normality. 

The  two  tests  for  normality — the 
Kolomogorov  D  for  subgroups  with  more 
than  50  observations  and  the  Shapiro 
W'ilk  for  subgroups  with  less  than  51 
observations — were  important,  because 
normal  distributions  were  required  for 
the  other  tests.  In  addition,  while  these 
tests  were  not  sufficient  to  ensure  that 
there  were  no  overlapping  distributions, 
they  did  provide  OSHA  with  some 
confidence  that  the  observations  did  not 
come  from  the  very  different 
distributions  [which  might  have,  for 
example,  resulted  in  multiple  peaks  in 
the  frequency  distribution).  The  F-test 
was  used  to  test  the  hypothesis  that  two 
normal  populations  have  the  same 
variance,  and,  the  t-test  was  used  to  test 
the  hypothesis  that  two  normal 
populations  with  same  variance  also  has 
the  same  mean.  Taken  together  these 
tests  revealed  whether  or  not  it  was  safe 
to  assume  that  the  two  subgroups  came 
from  the  same  population  because  the 
normal  distribution  is  fully 
characterized  by  two  parameters,  the 
mean  and  variance. 


While  this  analysis  was  not  designed 
to  be  generally  representative  of  all 
situations,  it  does  reveal  the  difficulty  in 
implementing  the  averaging  approach. 
(This  is  especially  true  given  the 
considerable  effort  spent  by  Dr.  Spear 
and  his  colleague  in  obtaining  "nearly 
homogeneous  group"  (Ex.  No.  204-7,  p. 
2-4].  an  effort  that  is  highly  unlikely  to 
be  duplicated  under  most  field 
conditions.) 

Since  codes  for  at  least  3  different 
operating  conditions  (e.g.,  routine, 
turnaround  ,  and  other)  were  available 
for  12  of  19  job  groups,  it  seemed 
reasonable  to  conclude  that  some  plant 
peronnel  may  have  been  concerned 
about  differences  in  exposures  resulting 
from  different  operating  conditions. 
Thus,  this  seemed  to  be  an  ideal  starting 
point  for  the  analysis  of  Dr.  Spear's 
groups.  Further  examination  of  the  data, 
however,  revealed  that  six  of  the  12 
groups  only  contained  observations  on 
one  operating  condition. 

Two  of  the  job  groups  (i.e.,  7  and  8) 
contained  at  least  two  normally 
distributed  subgroups  of  at  least  10 
observations  each  and  were  used  for 
further  testing.  (The  hypothesis  of 
normality  could  not  be  rejected  at  the  95 
percent  confidence  level). 

Job  Group  8  had  two  subgroups  that 
could  be  tested,  exposures  taken  during 
running  conditions  (0PC  =  1)  and 
exposures  taken  during  turnarounds 
(OPC  =  2).  Based  on  the  values 
presented  in  Table  II.  an  F-statistic  of 
1.66  was  calculated  and  the  hypothesis 
that  the  two  subgroup  variances  came 
from  the  same  normal  population  was 
rejected  at  the  95  percent  confidence 
level. 

A  similar  procedure  was  followed  for 
job  group  7  using  the  values  in  Table  III. 
Job  group  7  had  two  subgroups  of  over 
30  observations  (i.e.,  running  conditions 
and  turnarounds)  and  one  subgroup  of 
exactly  10  observations  (i.e.,  partial 
shutdown). 

Tabi^  II.— Test  Values  for  Group  8 


Value  of  parameter 

Description  of  parametof 

Running 

Turn- 
around 

Number  of  observations 

Arlttimetic  mean  ot  Vr>e 
logs 

69 

-1.64 

1.56 

71 
1  31 

Anttimetic  standard 
deviation  of  the  logs 

2.01 

Source  US  [Department  of  Labor.  Occupational 
Safety  and  Health  AdminisUatran,  Office  ol  Regula- 
tory Analysis. 

The  first  round  of  tests  were 
conducted  on  the  two  larger  subgroups. 
An  F-statistic  of  1.39  was  calculated  and 
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at  the  95  percent  confidence  level  the 
hypothesis  that  two  variances  came 
from  the  same  normal  population  was 
not  rejected.  A  T  statistic  of  1.7  was 
calculated,  which  proved  to  be 
indeterminant  at  the  95  percent 
confidence  level.  The  hypothesis  that 
the  two  means  came  from  the  same 
normal  population  was  rejected  under  a 
one-tail  test  but  was  accepted  under  the 
two-tail  test.  Not  having  plant-specific 
knowledge,  it  was  not  possible  to 
determine  which  test  should  be  used. 
(However,  the  mean  for  the  turnaround 
operation  should  probably  be  higher 
than  the  mean  for  running  conditions. 
thus  justifying  the  use  of  a  one-tail  test). 

Next,  the  arithmetic  mean  of  the 
observations  were  examined.  This 
examination  revealed  that  although  the 
arithmetic  mean  of  all  80  observations 
for  Job  Group  7  was  1.3  ppm  (See  Table 
I),  the  arithmetic  mean  of  the  67 
observations  in  both  of  these  subgroups 
were  only  half  that  value  (i.e.,  0.66  ppm). 
Clearly,  some  other  condition  was 
contributing  to  the  high  average 
exposures  of  Croup  7.  This  other 
condition,  which  proved  to  be  partial 
shutdown  (an  arithmetic  mean  of  10 
observations  of  approximately  6  ppm).  is 
subject  of  the  next  series  of  tests. 

Btised  on  the  value  presented  in  Table 
111.  an  F-statistic  of  3.12  was  calculated 
by  using  the  variances  for  partial 
shutdown  and  running  condition,  and 
the  hypothesis  that  these  two  variances 
came  from  the  same  normal  population 
was  rejected  at  the  95  percent 
confidence  level.  An  F-statistic  of  2.25 
was  calculated  by  using  the  variances 
for  partial  shutdown  and  turnaround, 
and  the  hypothesis  that  these  two 
variances  came  from  the  same  normal 
population  was  rejected  at  the  95 
percent  confidence  level.  Finally,  an  F- 
statistic  of  2.51  was  calculated  by  using 
the  variance  for  partial  shutdown  and 
variance  for  the  combined  observations 
for  turnaround  and  running  condition 
(arithmetic  standard  deviation  of  the 
logs  equal  to  1.63).  and  the  hypothesis 
that  these  two  variances  came  from  the 
normal  population  was  rejected  at  the  95 
percent  confidence  level. 

Thus,  it  appears  that  operating 
conditions  may  exert  a  significant 
influence  on  exposures  and  that 
relatively  rare  events  (such  as  partial 
shutdowns)  may  have  a  major  impact  on 
average  exposures.  This  conclusion  is  of 
particular  concern  because  of  the  lack  of 
information  on  operating  conditions  in 
many  of  data  sets  used  by  Dr.  Spear.  It 
would  be  even  less  likely  to  have  such 
data  from  less  sophisticated  employers. 
Thus,  if  OSHA  adopted  the  averaging 
approach,  the  Agency  would  not  be  able 


to  apply  these  tests  in  the  many 
situations. 

In  lay  terms,  this  analysis  indicates 
several  things.  First,  the  Spear  data 
probably  does  not  demonstrate  as  much 
variability  as  has  been  suggested. 
Where  the  hypothesis  could  be  tested, 
the  data  indicate  that  several  different 
operating  conditions  were  combined 
into  a  single  data  group.  These  different 
conditions  had  different  average 
exposures.  So  the  degree  of  variation 
was  exaggerated  because  different 
conditions  were  pooled. 

Table  III.— Test  Values  for  Group  7 


Description  of 
parameter 


Number  of 

observations 

Arithmetic  meari  of 

the  logs _ 

Anttimetic  standard 

deviation  of  ttie 

logs 

Arittimetic  mean  of 

observations 


Value  ol  parameter 


Running 


31 
-2.00 

1.46 
0.46 


Turna- 
round 


Pan 
shut- 
down 


36 
1.33 

1.72 
0.83 


10 
-0.88 

2.58 
5.97 


Source  US  Department  ol  Labor.  Occupational 
Safety  and  Heaitti  Administration,  Office  ol  Regula- 
tory Analysis. 

Second,  an  averaging  approach  is  very 
difficult  to  implement.  Before  OSHA  can 
adopt  the  averaging  approach,  there 
must  be  a  procedure  in  place  to  ensure 
that  the  average  is  computed  from  a 
representative  sample,  because  an 
average  computed  from  observations 
taken  under  statistically  different 
conditions  may  lead  to  the 
underestimation  of  the  exposures  of 
some  workers.  It  would  be  difficult  for 
the  smaller  employer  to  implement  such 
system,  it  would  take  much  greater 
resources  from  all  employers,  and  it 
would  be  very  difficult  for  OSHA  to 
review  the  data  to  determine  whether  it 
was  representative  of  a  specific 
condition. 

According  to  Dr.  Spear,  "*  *  * 
representative  is  the  key  word.  I  think 
that  the  burden  *  *  *  that  it  places  on 
OSHA  (is]  to  ensure  that  the  employer's 
data  is  in  fact  representative.  *  *  *" 
[Tr..  3/21/86.  p.  128.)  But,  it  is  very 
difficult,  if  not  impossible,  for  someone 
to  determine  whether  or  not  the 
observations  represent  a  particular 
situation  without  having  an  extensive 
knowledge  of  the  process  and  unit  in 
question. 

Even  such  a  sophisticated  statistician 
as  Dr.  Spear  did  not  achieve  truly 
representative  groups  though  he  made  a 
substantial  rffort.  For  example,  the  tests 
conducted  a^ove  on  the  statistical 


significance  of  different  operating 
conditions  on  exposures  were  all  based 
on  codes  supplied  by  the  companies. 
Without  these  codes  (most  groups  either 
did  not  have  the  codes  or  had  only  one 
code),  it  would  not  have  been  possible 
to  determine  the  homogeneity  of  the 
data  nor  would  it  have  been  possible  to 
determine  that  the  high  average 
exposures  for  Job  Group  7  were 
primarily  due  to  exposures  during 
partial  shutdown. 

Third,  this  approach  gives  employers 
an  incentive  to  measure  low  days  and 
not  to  measure  and  take  actions  to 
control  high  exposures,  conditions  like 
the  partial  shutdown  for  Group  7.  Under 
current  OSHA  policy,  firms  have  the 
motivation  to  stratify  their  data  in  order 
to  determine  if  the  high  exposures  are 
associated  with  some  specific  condition, 
because  if  a  random  OSHA  inspection 
detects  that  condition  a  citation  may  be 
issued.  Thus,  it  is  common  practice  for 
firms  to  take  a  great  percentage  of  their 
samples  during  problem  situations  (Ex. 
No.  204-7,  p.  37),  (Ex.  No.  204-7.  pp.  43- 
55).  Under  the  averaging  scheme, 
however,  firms  will  have  the  motivation 
to  avoid  taking  samples  during  the 
problem  situations  in  order  to  keep  their 
average  exposures  below  the  PEL. 

The  chances  that  a  compliance  officer, 
who  does  not  have  plant-specific 
knowledge,  will  detect  the  omission  of 
data  for  specific  situations  are  remote.  A 
compliance  officer  will  not  know  if,  as  in 
the  case  of  Group  7.  the  partial 
shutdown  data  are  combined  with  the 
running  and/or  shutdown  data.  A 
compliance  officer  is  unlikely  to  know 
whether  the  sampling  was 
representative  of  all  factors  (e.g., 
weather,  product  mix,  production  levels, 
maintenance  in  the  unit,  maintenance  in 
adjacent  units,  etc.)  or  know  whether  a 
specific  high  exposure  condition  was 
under-represent  in  the  data  base, 
thereby  making  the  arithmetic  mean 
lower  than  the  true  average  exposure. 

Consequently,  it  would  be  extremely 
unlikely  for  OSHA  to  find  a  violation  of 
the  PEL  on  the  initial  visit,  even  where 
long-term  worker  exposures  actually 
exceed  the  PEL.  Thus,  OSHA  would 
have  to  remonitor.  According  to  Dr. 
Mirer  of  the  United  Auto  Workers,  "a 
policy  like  that  would  probably  grind 
OSHA  enforcement  of  health  standards 
to  a  total  halt,  and  put  OSHA  out  of  the 
business  of  enforcing  health  standards 
[Tr.,  3/25/86.  p.  21|.  This  is  because  the 
chances  of  obtaining  two  consecutive 
readings  above  the  PEL  (i.e.,  the  initial 
one  and  the  follow  up)  are  extremely 
small  as  was  demonstrated  earlier. 

Finally,  the  averaging  approach  would 
permit  employers  to  maintain  higher 
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average  exposures  than  OSHA's 
fraditionai  approach  and  then  it  would 
be  feasible  to  achieve.  Consequently, 
OSHA  would  not  be  able  to  say  as 
confidently  that  actual  risks  are 
substantially  below  the  risks  predicted 
by  the  risk  assessments.  It  should  be 
noted  that  OSHA  would  reach  the 
conclusion  not  to  adopt  the  averaging 
approach,  even  apart  from  its  analysis 
of  the  Spear  data,  based  on  the  other 
factors  discussed. 

Conclusion 

The  preceding  analysis  and  that  in  the 
Technical  Feasibility  section  has  shown 
that  compliance  with  the  1  ppm  benzene 
PEL  is  feasible  even  taking  into  account 
exposure  variability.  Much  exposure 
variability  is  not  random  and  employers 
can  take  steps  to  protect  workers  from 
being  exposed  to  high  benzene 
exposures  by  controlling  it.  Some 
variability  is  outside  of  the  employer's 
control,  but  OSHA's  technical  feasibility 
analysis  shows  that  controls  are 
available  to  keep  exposures  reasonably 
consistently  under  1  ppm. 

The  preceding  analysis  also  indicates 
that  variability  is  not  as  great  as  some 
suggest.  Alternative  compliance 
strategies  have  many  disadvantages. 
They  are  difficult  and  expensive  for 
employers  to  carry  out.  They  greatly 
increase  OSHA  compliance  officer  time 
per  inspection,  thereby  greatly  reducing 
the  number  OSHA  can  perform.  These 
approaches  can  lead  to  higher  average 
exposures  than  can  be  feasibly  attained. 
An  averaging  approach  discourages  an 
employer  from  measuring  high 
exposures  in  order  to  be  in  position  to 
reduce  them.  They  make  it  less  likely 
that  compliance  officers  will  detect 
conditions  of  true  overexposure. 

OSHA's  current  enforcement 
approach  has  a  number  of  advantages.  It 
makes  more  efficient  use  of  compliance 
officer's  time  permitting  OSHA  to  make 
more  inspections,  detect  more  over 
exposures  if  they  exist  and  hence 
protect  more  workers.  It  encourages 
employers  to  try  and  detect  high 
exposure  conditions  and  take  actions  to 
reduce  them.  This  reduces  variability, 
reduces  average  exposures  and  reduces 
peak  exposures.  OSHA  has  been 
successfully  carrying  out  this 
enforcement  approach  for  over  15  years. 
It  avoids  the  substantial  statistical 
complications  that  other  approaches 
entail  and  which  are  very  difficult  to 
carry  out  in  this  field.  As  a  matter  of 
statistics  in  situations  of  high  variability, 
one  high  reading  indicates  the  likelihood 
of  high  cumulative  dose  because  of  the 
influence  of  the  tail  on  the  average 
exposure  (Tr.,  3/19/86,  p.  158;  Tr.,  3/21/ 
86,  p.  48).  Finally,  OSHA's  compliance 


manual  directs  the  compliance  officer  to 
consider  employer  data  and  workplace 
conditions  before  deciding  whether  the 
compliance  officer  should  cite  or 
remonitor  based  on  an  exposure  over 
the  limit. 

F.  Methods  of  Compliance:  Paragraph  (f) 

OSHA  proposed  that  feasible 
engineering  and  work  practice  controls 
be  the  primary  method  of  reducing 
exposures  in  production  and  distribution 
operations  where  exposures  are  more 
continuous  m  nature.  Engineering 
controls  are  generally  more  effective  in 
practice  than  respirators.  However,  the 
proposal  indicated  that  in  many 
"maintenance  and  repair  activities"  and 
operations  where  "exposure  are 
intermittent  in  nature  and  limited  in 
duration."  engineering  and  work 
practice  controls  may  not  be  feasible. 
Thus,  respiratory  protection  could  be  the 
primary  means  of  control.  See  paragraph 
(g](ll(ii).  In  addition,  OSHA  proposed 
that  employers  could  utilize  their  choice 
of  control  strategies,  including 
respiratory  protection,  engineering 
controls,  work  practices  or  any 
combination  of  these  methods  when 
benzene  is  present  in  an  area  of  the 
workplace  fewer  than  30  days  in  the 
year. 

The  comments  and  evidence  received 
w^ere  generally  supportive  of  the 
proposal.  Accordingly,  the  final 
standard  includes  the  proposed 
provisions. 

In  response  to  the  Request  for 
Information,  many  commenters 
discussed  appropriate  compliance 
strategies.  As  elaborated  below,  a 
number  of  commenters  such  as  Du  Pont 
and  Shell  stated  that  they  generally  rely 
on  engineering  and  work  practice 
controls  to  control  benzene  and  that 
these  controls  and  generally  achieved  1 
ppm  at  their  workplaces.  However, 
these  and  other  companies  noted  that  in 
certain  maintenance  and  repair 
operations  which  result  in  intermittent 
employee  exposures,  engineering 
controls  either  would  not  be  feasible  or 
be  extremely  wasteful  and  that 
respiratory  protection  would  be 
appropriate  and  afford  adequate 
employee  protection. 

For  example.  SOHIO  (Ex.  No.  142-6) 
recognized  the  general  effectiveness  of 
engineering  controls  to  reduce  employee 
exposures  to  benzene,  but  pointed  out 
that  there  were  certain  working 
situations  and  conditions  "under  which 
e.xposure  could  not  be  reduced" 
regardless  of  how  extensive  the  use  of 
engineering  controls  was  and  respirators 
were  appropriate. 

In  its  response  to  the  request  for 
information.  Shell  Oil  Company  (Ex.  No. 


142-13)  outlined  the  engineering  and 
work  practice  controls  used  by  Shell 
and  other  companies  operating  as  oil 
and  chemical  processing  industries. 
Shell  stated  that  when  these  types  of 
controls  are  coupled  with  respiratory 
protection  programs,  proper  personal 
protective  equipment  and  an  effective 
training  and  education  program,  "these 
engineering  and  work  practice  controls 
are  normally  adequate  to  ensure  that 
actual  employee  exposure  does  not 
exceed  1  ppm  TWA." 

Du  Pont  [Ex.  No.  142-35]  stated  that, 
along  with  various  listed  engineering 
control  options,  "a  number  of  familiar 
work  practice  controls  can  (and  should) 
be  utilized,  including  extensive  training, 
well-established  procedures  for 
particular  operations,  proper 
maintenance  and  good  housekeeping. 
Given  an  adequate  phase-in  period,  such 
controls  could  probably  be  implemented 
by  Du  Pont  to  operate  at  1  ppm."  Du 
Pont  pointed  out.  in  further  comments, 
that  there  were  circumstances  where 
"respirators  will  always  be  required  for 
some  tasks  even  though  engineering 
controls  are  m  place,  whenever  the 
potential  for  unexpected  employee 
exposure  exists  (for  example,  possible 
equipment  failure)." 

In  the  proposal.  OSHA  also  discussed 
the  reasons  why  the  Agency  and  the 
general  industrial  hygiene  community 
believes  that  engineering  controls 
should  be  the  primary  means  of 
compliance.  An  effective  method  of 
controlling  employee  exposure  is  to 
control  the  emission  of  toxic  substances 
at  their  source  through  mechanical 
means  combined  with  the  use  of  work 
practices.  Good  engineering  and  work 
practice  controls  also  help  to  minimize 
splashes  and  spills.  An  added  benefit  of 
these  controls  is  reducing  dermal 
exposure  to  employees. 

In  addition,  it  is  very  difficult  to  wear 
respirators  full  time  in  production 
operations.  If  active  movement  is 
required  respirators  create  safety 
hazards  since  they  limit  vision  and 
communication.  They  also  tend  to  slip 
during  heavy  physical  labor  and  sweat 
may  create  skin  irritation  at  the  seal. 

Specifically  in  the  case  of  benzene,  as 
discussed  in  the  respirator  section,  there 
is  no  MSHA/NIOSH  approved  negative 
pressure  respirator  for  benzene  at  1  ppm 
because  benzene  has  poor  odor  warning 
properties  below  12-15  ppm  and  the 
possibility  of  filter  breakthrough  without 
warning  exists.  Although  OSHA 
believes  the  provisions  in  this  proposed 
standard  in  regard  to  filter  changing 
minimizes  this  problem,  nonetheless  the 
problem  is  sufficiently  great  so  that  it 
would  not  be  protective  for  a  large 
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number  of  employees  to  wear 
respirators  when  feasible  engineering 
controls  exist.  However,  OSHA  also 
recognized  that  respirators  may  provide 
acceptable  protection  when  an  employer 
establishes  stringent  procedures  and 
then  carefully  supervises  their 
implementation  on  a  continuous  basis. 

OSHA  elaborated  on  its  preliminary 
conclusions  at  greater  length  in  the 
preamble  to  the  proposal.  (See  50  FR 
50558-50562).  OSHA  requested 
comments  on  its  proposal  and  these 
issues.  It  received  a  number  of 
comments  and  some  testimony.  Many 
supported  the  proposal  and  the 
preference  for  engineering  controls. 
Industry  comments  did  not  oppose  the 
preference  for  engineering  controls  so 
long  as  the  flexibility  contained  in  the 
standard  was  retained.  Very  few 
comments  specifically  opposed  a 
preference  for  engineering  controls. 

OSHA  requested  Dr.  Robert  Harris, 
Professor  of  Environmental  Engineering 
at  the  University  of  North  Carolina,  an 
expert  in  this  field,  to  testify  on  this 
issue.  He  stated. 

In  Industrial  hygiene  practice,  engineering 
controls  are  recognized  as  the  preferred 
means  of  control  whenever  they  can  be 
applied.  The  fundamental  reason  for  this  is 
that  the  elimination  or  control  of  exposures 
by  engineering  means,  which  are  independent 
of  workplace  occupancy,  and  of  the  integrity 
and  proper  use  of  personal  protective 
equipment,  results  in  the  most  effective  and 
reliable  protection  of  workers  (Ex.  No.  211,  p. 
13). 

The  National  Institute  for 
Occupational  Safely  and  Health 
(NIOSH)  presented  the  most  extensive 
comments  on  this  issue,  an  18  page 
report  with  an  extensive  bibliography 
(Ex.  No.  201-42,  Attach  2).  They  strongly 
supported  the  preference  for  engineering 
controls  and  summarized  their  position 
as  follows: 

Should  OSHA  require  the  use  of  feasible 
engineering  controls  in  preference  to  the  use 
of  respirators? 

Yes.  in  most  circumstances  the  use  of 
engineering  controls  (and  not  administrative 
and  work  practice  controls)  are  the  clearly 
superior  means  of  employee  exposure 
prevention. 

The  hierarchy  of  control  solutions  should 
be  followed  in  developing  a  worker 
protection  strategy.  Each  element  of  the 
ordered  hierarchy: 

(1)  Preventing  or  containing  hazardous 
v\orkpldce  emissions  at  their  source, 

(2)  Removing  the  emission  from  the 
pathway  between  the  source  and  the  worker, 
and 

(3)  Controlling  the  exposure  of  the  worker 
with  barriers  betvyeen  the  worker  and  the 
hazardous  en\ironment.  should  be 
sequentially  applied  in  descending  order  to 
the  extent  feasible  before  the  next  lower 
element  is  considered. 


The  application  of  engineering  controls  is 
effective  for  all  three  elements,  while 
respirators  are  only  effective  for  the  third 
element.  Years  of  public  health  experience  in 
controlling  infectious  disease  as  well  as 
industrial  hygiene  experience  have  shown 
that  the  first  two  elements  are  the  more 
practical  and  substantially  more  effective 
approach.  Respirators  are  limited  to  the  third 
element  of  the  prevention  hierarchy,  which 
for  decades  have  shown  to  be  the  least 
reliable  and  least  consistent  approach  to 
exposure  prevention. 

What  factors  Jndicote  that  engineering 
controls  in  the  workplace  better  protect 
employee  health? 

When  discussing  "better"  employee  health 
protection  it  is  anportant  to  define  what  is 
meant  by  "better."  Better  protection  will 
provide  more  reliable,  more  consistent,  and 
higher  levels  of  adequate  protection  to  a 
larger  number  of  workers.  A  control  solution 
with  better  protection  will  have  increased 
feasibility  for  demonstrating  the  protection 
afforded  each  individual  worker  throughout 
the  lifespan  of  the  system.  Better  protection 
will  have  less  dependence  on  human 
intervention  for  its  efficacy  so  as  to  increase 
its  reliability.  Finally,  better  protection  will 
create  fewer  additional  problems  of  its  own. 
Properly  designed,  installed,  operated,  and 
maintained  engineering  control  systems  can 
have  all  of  the  preceding  characteristics,  thus 
they  definitely  can  better  protect  employee 
health. 

Engineering  controls  are  designed  to 
prevent  a  hazardous  agent  from  being 
emitted  into  a  workplace  and  reduce  the 
airborne  levels  of  substances  already 
released.  For  a  work  environment  with 
minimal  contamination,  there  is  assurance 
that  inadvertant  entries  into  the  workplace 
by  other  employees  do  not  expose  those 
employees  to  the  hazardous  agent. 
Respirators,  on  the  other  hand,  do  not  reduce 
the  environmenlal  levels  of  a  contaminant, 
but  can  only  provide  a  very  localized  barrier 
of  questionable  reliability.  Respirators  cannot 
reduce  or  eliminate  hazardous  material  from 
the  workplace  that  may  be  absorbed  by 
workers  through  their  skin  or  by  ingestion. 

The  exposure  control  performance  of 
engineering  control  systems  can  be  frequently 
monitored  by  valid  real-time  techniques  that 
are  inexpensive  and  quick.  Therefore,  a 
gradual  or  sharp  reduction  in  system  control 
effectiveness  for  large  numbers  of  workers 
can  be  detected.  With  respirators,  however, 
there  is  no  system  to  detect  defects  in  their 
use  in  the  worlqjlace;  this  is  one  of  their  most 
severe  deficiencies. 

Engineering  controls,  by  generally  relying 
more  on  mechanical  devices  or  design 
features,  are  less  subject  to  human  error. 
Engineering  controls  require  less  personal 
involvement  artd  intervention,  thus  they  can 
be  substantially  more  reliable  and  consistent 
in  the  levels  of  protection  provided  to 
workers.  The  effective  application  of 
respirators  as  controls  requires  effective 
training  of  each  and  every  worker  that  must 
depend  on  the  respirators  for  health 
protection.  Acceptance  and  effective 
cooperation  by  every  worker,  proper  wearing 
each  and  every  time  by  every  worker,  and 
verification  tha^  this  is  occuring  are  some  of 


the  necessary  assumptions  for  effective 
respiratory  protection  dependent  on 
respirators.  These  are  fragile  and 
questionable  assumptions  for  many 
respirator  programs. 

Mr.  Nelson,  a  certified  industrial 
hygienist  employed  by  DuPont  testifying 
on  behalf  of  the  Chemical 
Manufacturer's  Association  stated. 

The  determination  of  when  engineering 
controls  or  respirators  should  be  used  to 
protect  the  health  of  employees  has,  for  some 
time,  been  a  controversial  subject.  Our  belief 
is  that  each  employee's  work  environment 
should  be  maintained  at  safe  levels  through 
the  implementation  of  engineering  controls, 
when  the  use  of  engineering  controls  would 
be  cost-effective,  augmented  as  appropriate 
by  personal  protective  equipment,  and/or 
work  practice  controls.  (Tr.  3/26/86,  pp.  5-6) 

Dr,  Snyder  testifying  on  behalf  of 
CMA  pointed  out  another  advantage  of 
engineering  controls,  they  reduce 
exposure  variability  (See  the  discussion 
on  variability).  He  noted  "higher 
standard  deviations  (of  variability)  do 
occur  when  controls  are  not  fully 
implemented.  As  controls  are  applied, 
the  standard  deviation  does  come  down 
a  little  bit  but  in  our  own  plants  where 
the  control  is  quite  good,  we've  gotten 
down  in  the  vicinity  of  2  (standard 
deviation)  or  maybe  a  little  under  2"  (Tr. 
3/26/85,  p.  91). 

Mr.  Michael  Wright.  Director  of  Safety 
and  Health  for  the  United  Steel 
Workers,  a  qualified  industrial 
hygienist,  also  strongly  supported  the 
preference  for  engineering  controls.  He 
stated  as  additional  reasoning  for  the 
preference. 

In  fact,  respirators  are  an  even  worse 
choice  for  benzene  than  for  other  chemicals. 
Benzene  has  poor  warning  properties  at  1  and 
0.5  ppm,  making  it  difficult  to  detect  filter 
break-through.  (Benzene  getting  through  the 
filter  of  an  air  purifying  respirator  into  the 
breathing  zone.) 

Air  supplied  respirators  are  infeasible  in 
many  benzene  jobs.  A  worker  would  either 
have  to  change  air  bottles  many  times  during 
the  workday,  or  drag  an  air  hose  hundreds  of 
yards  in  a  refinery  or  chemical  plant,  a 
practical  impossibilily  (Tr.  3/25/86.  pp.  50. 
51). 
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He  also  strongly  supported  OSHA's 
requirement  of  a  compliance  plan 
stating,  I 

In  order  to  ensure  that  feasible  engineering 
controls  are  in  fact  installed,  companies 
should  be  made  to  prepare  detailed  written 
compliance  plans  on  the  model  of  lead 
standard  (Tr..  3/25/86,  p.  51). 

The  comments  of  the  major  chemical 
companies,  petroleum  companies  and 
their  trade  associations  were  virtually 
identical.  They  did  not  object  to  the 
general  preference  for  engineering 
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controls.  }^owever.  they  strongly 
supported  the  need  for  the  exceptions 
incorporated  by  OSHA  in  the  proposal 
for  that  general  preference.  These 
exceptions  were  for  maintenance  and 
repair  activities,  occasional  and 
inlermittant  activities,  and  when 
benzene  is  present  in  the  area  fewer 
than  30  days  in  the  year.  See  the 
comments  of  SOUIO  (Ex.  No.  201-13), 
EXXO.N  (Ex.  No.  201-15.  Monsanto  (Ex. 
No.  201-30).  CMA  (Ex.  No.  201-33,  p. 
158)  and  API  (Ex.  No.  206,  p.  61d). 
For  example  Monsanto  stated. 

As  stiindard  practice.  Monsanto  Company 
makes  every  attempt  to  reduce  workplace 
exposures  through  the  use  of  sound 
engineering  controls  and  has  over  the  last 
several  years  instituted  major  control  efforts 
at  our  benzene  handling  locations  to  lower 
potential  worker  exposures  to  the  lowest 
level  practical.  Although  our  control  efforts 
are  ongoing,  we  still  rely  on  respiratory 
protection  during  nonroutine  tasks  or  where 
other  controls  are  not  feasible.  (Ex.  No.  201- 
30,  p.  1). 

Exxon  stated, 

Exxon  concurs  with  OSHA's  proposal  to 

.  .  specifically  recognize  that  in 
maintenance  and  repair  operations 
engineering  controls  may  not  be  feasible  or 
an  efficient  use  of  scarce  resources.'  The 
cross-reference  between  paragraphs  (f)  and 
(g)  is  an  appropriate  mechanism  to  tie  these 
together  (Ex.  No.  201-15.  p.  4). 

Sohio  pointed  out  it  had  recently 
constructed  a  facility  to  produce  pure 
benzene  to  achieve  1  ppm  with 
engineering  control  with  occasional 
short  term  use  of  respirators.  (Obviously 
a  pure  benzene  facility  will  have  greater 
difficulties  than  a  facility  with  only  5  or 
10%  benzene  in  the  process  stream, 
other  things  being  equal).  They  stated, 

Sohio's  experience  with  our  benzene 
manufacturing  facility  indicates  that  we  can 
achieve  a  TWA  of  1  ppm  with  engineering 
controls.  However.  TWA  exposures  of  less 
than  1  ppm  can  be  achieved  only  though  the 
use  of  PPE. 

In  1984  Sohio  constructed  a  benzene 
production  facility  at  our  petroleum  refinery 
in  Lima,  Ohio.  Best  available  control 
technology  was  used  to  minimize  benzene 
emissions  at  all  locations.  This  facility  cannot 
consistently  achieve  0.5  ppm  8-hour  time 
weighted  average  exposures.  Since  the 
beginning  of  the  start-up  15  months  ago  short- 
term  exposure  to  benzene  vapor  above  1  ppm 
has  been  controlled  by  employee  use  of 
airline  respirators  and  self-contained 
breathing  apparatus  during  some  non-routine 
and  maintenance  tasks.  This  respirator 
program  is  closely  operated  and  supervised 
by  the  facility  safety  department. 

This  facility  has  these  engineering 
controls  in  addition  to  many  others: 

—Storage  tanks  each  with  an  internal 
floating  roof  secondary  seal  and  automatic 
guaging  device. 


— Pumps,  each  with  double  mechanical 
seals  flushing  system  and  failure  indicator. 

— Closed  drain  system. 

— Closed-loop  sampling  station  and  sample 
bombs. 

Closed  loading  system  with  vent 
scrubber  to  control  emissions  during 
railcar  loadings. 

Covered  API  separator. 

Local  mechanical  exhaust  ventilation 
and  makeup  air  syste.ms  in  two  quality 
control  laboratories. 

In  addition  to  these  engineering  controls 
the  facility  utilizes  at  least  one  administrative 
control;  frequent  manual  leak  detection 
surveys  and  prompt  repair  of  leaking 
equipment.  The  Lima  facility  cannot  achieve 
a  benzene  concentration  of  0.5  ppm  8  hour 
time  weighted  average  Ex,  No.  201-13.  p.  2) 

CMA  stated  as  regards  to  the 
engineering  control  paragraph  (f)  and 
respirators  the  following: 

*  *  *  respirators  may  be  used  to  comply 
with  the  standard,  *  *  *  (1)  where  "benzene 
is  present  in  a  work  area  less  than  a  total  of 
30  days  per  year"  and  (2)  in  "work  operations 
for  which  the  employer  establishes  that 
engineering  and  work  practice  controls  are 
not  feasible  such  as  maintenance  and  repair 
activities,  vessel  cleaning,  or  operations 
where  engineering  and  work  practice  controls 
are  infeasible  because  exposures  are 
intermittent  in  nature  and  limited  in 
duration  *   *  "  These  two  respirator  use 
provisions  are  both  appropriate  and 
extremely  important.  They  respond  to  critical 
feasibility  concerns  and  represent  an  attempt 
to  make  the  standard  as  cost-effective  as 
possible,  consistent  with  the  protection  of 
worker  health.  As  OSH.^  recognizes. 
"|e|ngineering  controls  may  be  impractical  if 
used  only  a  few  days  per  year, 
and  *  *  *  respirators  present  fewer 
difficulties  to  the  wearer  if  used 
intermittently."  For  these  reasons,  we 
strongly  suppori  these  respirator  use 
provisions  (Ex.  No.  201-33,  pp,  158  159). 

The  only  major  comment  which 
specifically  objected  to  the  preference 
for  engineering  controls  was  the 
Respiratory  Protection  Group  of  the 
Industrial  Safety  Equipment  Association 
which  represents  manufacturers  of 
respirators.  They  stated  that  the 
employer  should  be  required  to 
"maintain  a  written  assessment  of  the 
feasibility  and  efficacy  of  the  method 
used  whether  it  be  engineering  control 
respiratory  protection  or  a  combination 
of  both  methods."  The  employer  would 
then  choose  based  on  that  analysis  of 
cost  and  employee  acceptance  (Ex.  No. 
201-17A). 

Finally  the  .AFL-CIO  and  USWA 
summarized  their  position  as  follows  in 
their  post  hearing  brief: 

OSHA  should  continue  to  rely  on 
engineering  controls  and  work  practices  as 
the  primary  means  of  compliance.  In  fact,  the 
poor  warning  properties  of  benzene  make 
respirators  even  less  effective. 


Feasible  engineering  controls  and  work 
practices  should  be  required  for  all  jobs,  not 
just  those  which  involve  more  than  30  days 
exposure  per  year  (Ex.  No.  262,  pp.  3-6). 

OSHA.  after  reviewing  the  record, 
concludes  that  the  provisions  on 
methods  of  compliance  in  the  proposal 
are  appropriate  for  benzene.  Indeed 
there  was  no  significant  opposition  to 
them  in  the  comments.  OSHA  is 
currently  considering  its  policies  on 
methods  of  compliance  generally.  (See 
48  PR  7473,  February  22,  1983,  and  the 
1987  Regulatory  Program  of  the  United 
States  Government).  Decisions  made  in 
rulemaking  on  that  issue  would,  of 
course,  be  based  on  the  evidence  in  that 
record. 

OSHA  has  considered  whether 
different  principles  should  apply  as  to 
methods  of  compliance  for  the  STEL. 
such  as  using  respirators  to  meet  the 
STEL  but  not  the  TWA.  In  the  existing 
benzene  record,  commenters  did  not 
address  this  option.  In  the  absence  of 
comments  on  such  alternative 
approaches,  the  provisions  of  (g)(l)(ii) 
give  appropriate  guidance  and  will  lead 
to  a  protective  and  cost-effective 
approach.  However,  this  matter  will 
arise  in  the  proceeding  on  methods  of 
compliance.  (See  the  1987  Regulatory 
Program  of  the  United  States 
Government.)  If  evidence  appropriate  to 
benzene  is  submitted  in  the  methods  of 
compliance  rulemaking.  OSHA  will 
consider  making  appropriate  changes  to 
the  benzene  standard. 

Benzene  and  chemicals  containing 
benzene  or  made  from  it  are  generally 
produced  and  processed  in  closed 
systems.  There  are  effective  controls  for 
transfer  points.  Consequently 
engineering  controls  and  leak  defection 
are  generally  very  effective  and 
efficient,  maintaining  the  closed  nature 
of  the  system. 

As  NIOSH  pointed  out,  engineering 
controls  for  benzene  will  provide  the 
most  effective  worker  protection.  It  is 
much  easier  to  tell  whether  the 
engineering  controls  are  working  than 
whether  a  respirator  program  is 
working.  They  are  the  most  reliable  and 
hence  the  most  protective  controls  in 
this  circumstances  since  they  are  much 
less  susceptible  to  human  error.  In 
addition  they  greatly  reduce  the 
possibility  of  skin  absorption  or 
ingestion. 

Respiratory  protection  is  not  as 
effective,  especially  for  production 
activities  or  other  activities  which 
require  their  use  a  substantial 
percentage  of  the  time.  A  good 
respirator  program  requires  careful 
supervision  and  extensive  training  and 
fit  testing.  Proper  respirator  use  also 
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reduces  productivity.  Although  a  careful 
respiTdtory  program  increases  the 
protection  respirators  afford,  such  a 
program  is  expensive.  Enforcement  of  a 
good  program  by  OSHA  is  relatively 
difficult. 

Respirator  use  reduces  vision  and 
communication.  Thus,  their  use  may 
create  safety  hazards.  In  addition  their 
use  may  lead  to  face  irritation. 
Consequently,  there  is  an  incentive  for 
unsupervised  employees  to  not  use  them 
when  required  or  not  use  them  properly. 

In  the  case  of  benzene,  as  Mr.  Wright 
pointed  out.  there  is  a  further 
disadvantage  of  e.xtensive  reliance  on 
respirators.  Since  1  ppm  is  below  the 
odor  threshold,  the  worker  would 
receive  no  warning  if  there  was  filter 
breakthrough  in  an  air  filtering 
respirator.  Self-contained  breathing 
apparatus  is  heavy  and  supplied  air 
respirators  require  an  airhose  which  is 
difficult  to  use  when  a  worker  must 
move  arouiid.  (There  is  no  MOSH/ 
OSH.A  approved  air  filtering  respirator 
for  benzene  at  1  ppm.  However,  OSHA 
docs  perm.it  their  use  with  requirements 
to  alleviate  the  difficulties.  See  the 
discussion  in  the  respirator  section 
below.) 

Every  qualified  professional  industrial 
hygienist  who  testified  on  the  issue, 
including  Mr.  Wright,  Dr.  Harris,  and  Dr. 
Nelson  of  the  CMA  panel,  stated  that 
engineering  controls  were  the  preferred 
control  methodology. 

Industry  did  not  dispute  this  general 
principle  (though  they  strongly 
supported  the  modifications  to  it  in  the 
OSHA  proposal).  In  the  several  specific 
examples  of  benzene  facilities  discussed 
on  the  record,  both  Monsanto  and 
SOHIO  pointed  out  how  they  had 
successfully  utilized  engineering 
controls  to  reduce  exposures  to  low 
levels,  lower  than  required  at  the  time. 
This  indicates  industry  practice  is  to 
prefer  engineering  controls. 

OSHA  experience  is  that  engineering 
controls  have  worked  best.  As  this  has 
been  required  in  prior  standards,  OSHA 
now  has  experiential  evidence 
demonstrating  the  advantage  of  this 
approach.  For  example,  engineering 
controls  for  vinyl  chloride  have  been 
very  protective  of  workers,  cost  one- 
tenth  the  amount  OSHA's  contractor 
estimated  and  improved  industry 
efficiency.  The  cotton  dust  standard 
with  its  preference  for  engineering 
controls  has  greatly  reduced  the  level  of 
byssinosis  in  the  cotton  industry, 
increased  the  industry's  productivity 
and  competitiveness,  and  cost  one-half 
of  OSHAs  estimate  (50  PR  51121).  The 
evidence  in  this  proceeding  indicates 
that  OSHA's  coke  oven  emission 
standard  with  its  preference  for 


engineering  controls  as  an  additional 
benefit  has  already  reduced  benzene 
exposures  at  coke  oven  batteries  below 
the  action  level.  So  substantial 
additional  health  benefits  than 
originally  considered  have  been 
achieved  by  that  standard. 

However,  as  OSHA  pointed  out  in  the 
proposal,  the  general  preference  for 
engineering  controls  applies  with 
greatest  force  to  production  activities 
and  other  activities  which  require 
employees  to  wear  respirators  a  greater 
percentage  of  the  time.  OSHA  in  all  of 
its  standards  has  pointed  out  that 
feasible  engineering  controls  may  not  be 
available  for  maintenance  and  repair 
activities.  By  definition,  these  activities 
are  intermittent,  scattered  and  in  the 
case  of  repairs  result  from  the 
breakdown  of  machinery.  In  addition, 
these  operations  should  only  require 
workers  to  wear  respirators  part  of  the 
time.  It  is  easier  to  wear  respirators 
because  of  less  irritation  and  easier  to 
insist  that  they  be  worn  when  respirator 
use  is  intermittent. 

OSHA  also  indicated  in  the  proposal 
that  engineering  controls  are  often 
infeasible  when  exposures  are 
intermittent  in  nature  and  limited  in 
duration.  For  the  same  reason  as 
maintenance  and  repair  activities, 
extensive  attempts  at  engineering 
controls  are  often  not  practical  where 
exposures  are  both  brief  and  occasional. 
It  is  both  difficult  to  keep  operable  and  a 
not  very  productive  use  of  valuable 
industrial  hygiene  time,  as  well  as  often 
very  costly,  to  try  to  provide  engineering 
controls  for  very  brief,  intermittent 
exposures.  (There  are  often  effective 
engineering  controls  for  regular 
intermittent  exposures.)  In  addition,  for 
such  intermittent  and  irregular 
exposures,  employees  can  wear 
respirators  with  less  difficulty. 

In  addition,  virtually  all  the  industry 
comment  supported  OSHA's  proposal 
for  maintenance  and  repair  activities. 
There  was  no  significant  opposition  to 
these  provisions.  Consequently,  OSHA 
retains  both  of  these  provisions  for  the 
reasons  stated  here  and  in  the  proposal. 

OSHA  also  proposed  that  the 
employer  may  choose  any  combination 
of  engineering,  work  practice  and 
respirator  controls  when  that  employer 
can  document  that  benzene  is  used  in 
the  work  area  30  or  fewer  days  in  a 
year.  OSHA  stated  in  the  proposal. 

Engineering  controls  may  be  impractical  if 
used  only  a  few  days  per  year,  and,  as 
discussed,  respirators  present  fewer 
difficulties  to  the  wearer  if  used 
intermittently  (60  FR  50559). 

As  citations  above  indicate,  this 
provision  was  strongly  supported  by 


industry.  CMA  supported  it  for  the 
reasons  stated  by  OSHA  and  also 
argued  "*  *  *  (the  provisions]  respond 
to  critical  feasibility  concerns  and 
represent  an  attempt  to  make  the 
standard  as  cost-effective  as  possible, 
consistent  with  protection  of  worker 
health"  (Ex.  No.  201-33,  p.  159). 

CMA  also  contends  that  the  provision 
should  be  broadened  to  read,  "Where 
the  employer  can  document  that 
employee  exposure  to  benzene  on  a  job 
assignment  occurs  for  less  than  a  total 
of  30  days  per  year  *  *  *".  They  argued 
that  this  would  place  the  focus  on 
employee  exposure  and  not  on  work 
areas.  They  also  refer  to  a  question  their 
attorney  asked  of  en  OSHA  employee. 

Q.  Is  the  focus  of  the  proposed  standard  on 
employee  exposure  to  benzene  as  opposed  to 
airborne  levels  of  benzene  that  may  be  in  an 
area  where  employees  are  not  spending  time? 

A.  I  think  the  purpose  of  the  standard  is,  of 
course,  to  reduce  employee  exposures,  and 
not  theoretical  exposures  where  there  are  no 
employees"  (Tr.  2/18/86.  pp.  76-77). 

OSHA  has  concluded  that  the 
provision  should  be  retained  as 
originally  proposed.  When  an  operation 
occurs  only  briefly  in  a  year,  it  may  be 
impractical  to  install  engineering 
controls  since  they  will  be  used  for  such 
a  brief  period.  Indeed  it  may  be  a  waste 
of  industrial  hygiene  resources  to  install 
major  engineering  controls  which  will  be 
used  only  temporarily.  For  this 
temporary  period,  a  carefully  supervised 
respirator  program  may  be  effective. 
Consequently,  the  additional  flexibility 
of  the  provision  is  appropriate. 

However,  this  approach  is  not 
appropriate  for  exposures  which 
continue  for  a  substantial  part  of  the 
year,  even  if  a  particular  employee  does 
not  come  into  contact  with  benzene  for 
more  than  30  days.  The  reason  is  that 
this  would  permit  employee  rotation.  For 
example,  an  operation  could  continue 
for  one-half  the  year.  But  6  employees 
could  be  rotated  in  for  30  days  each. 

Under  CMA's  approach  there  would 
be  no  preference  for  engineering 
controls,  but  in  fact,  this  is  not  a 
temporary  situation  but  a  regular 
situation.  Engineering  control  would 
keep  180  employee  days  of  exposure  per 
year  under  the  PEL.  It  would  be  a 
worthwhile  use  of  IH  resources  to  keep 
exposure  below  the  PEL  with 
engineering  controls.  The  better 
protection  of  engineering  controls  would 
extend  over  180  exposure  days. 
Avoidable  respirator  use  under  the 
CMA  alternative  would  be  substantial, 
just  divided  up  over  many  employees. 

In  addition,  the  CMA  approach  would 
create  a  substantial  paperwork  burden 
to  identify  employees  in  an  area  each 


UM  I 


Federal  Register  /  Vol.  52.  No.  176  /  Friday,  September  11,  1987   /  Rales  and  Regulal 


ions 


34545 


day.  It  also  would  be  difficult  for  OSHA 
to  determine  if  individual  employees 
were  exposed  more  than  30  days  in  one 
area. 

Finally,  OSHA  believes  that  the  CMA 
reconimenddtion  encourages  employee 
rotation.  OSHA  opposes  rotating 
employees  into  areas  of  higher 
exposures  to  carcinogens  to  reduce 
individual  exposure  because  this  does 
not  reduce  cumulative  exposure  as 
reducing  exposures  with  controls  would. 
It  is  inappropriate  to  encourage 
employers  to  expose  a  greater  than 
necessary  number  of  employees  to  a 
carcinogen.  (This  argument  applies  to 
employees  wearing  a  respirator,  as  well, 
because  their  respirators  might  not  be 
worn  properly  and  leak.  Indeed  by 
requiring  more  employees  to  wear 
respirators  the  possibility  of  less 
effective  training,  supervision  and  skill 
in  use  increases.) 

Several  commenters  suggested  that 
OSHA  in  the  preamble  list  jobs  for 
which  the  preference  for  engineering 
controls  is  not  appropriate  (Ex.  No.  358, 
pp.  168-9;  Ex.  No.  201-18,  p.  1).  OSHA 
believes  that  the  regulatory 
requirements  it  has  incorporated  in  the 
standard  based  on  sound  industrial 
hygiene  principles  are  the  most  specific 
regulatory  language  appropriate.  It  is 
impractical  to  list  jobs  since  there  is  no 
consistency  of  names  within  companies 
as  well  as  across  companies.  Further,  a 
detailed  job  analysis  is  not  generally 
appropriate  at  the  rulemaking  stage 
unless  a  specific  job  is  clearly  defined 
and  widespread.  For  an  illustration  of 
the  application  of  the  principle  see  the 
proposal  at  50  FR  50558,  col.  3. 

Finally,  paragraph  (0(2)  requires  an 
employer  who  has  exposures  over  the 
PEL  to  establish  and  implement  a 
written  compliance  program  which 
describes  the  methodology  to  be  used  to 
reduce  employee  exposure  to  or  below 
the  PEL  within  his  workplace.  (If  the 
employer  is  already  in  compliance,  no 
plan  is  required.)  The  plan  should 
provide  for  this  to  be  accomplished 
where  feasible  through  engineering  and 
work  practice  controls.  These  WTitten 
plans  must  include  a  schedule  for 
implementation  and  must  be  furnished 
upon  request  for  examination  and 
copying  to  OSHA.  NIOSH.  and  affected 
employees  or  their  representatives. 

Once  a  workplace  is  in  compliance 
with  the  standard,  the  compliance  plan 
need  not  be  updated.  If  exposures  later 
increase  over  the  PEL;  however,  an 
update  must  be  prepared. 

These  written  compliance  plans  are  to 
be  revised  as  appropriate.  Appropriate 
circumstances  may  include  a  change  in 
controls  or  substantially  different 
exposure  conditions.  The  plan  need  not 


be  updated  merely  because  some 
controls  have  been  installed  since  the 
last  update,  or  because  not  all  have 
been  installed  pursuant  to  the  schedule, 
or  because  of  new  monitoring  results 
which  are  similar  to  prior  results. 

Their  was  little  comment  or  criticism 
,  of  this  provision  in  the  rulemaking  and  it 
is  incorporated  with  little  change  in  the 
final.  Such  provisions  have  been  in  other 
OSHA  standards  and  in  OSHA's 
experience  lead  to  a  systematic  and 
efficient  reduction  in  exposure?  to 
below  the  PEL.  A  plan  is  also  standard 
industrial  hygiene  practice. 

G.  Respirator  Protection;  Paragraph 

(8)- 

The  final  standard  requires  or  permits 
that  respirators  be  used  to  limit 
employee  exposure  to  benzene  in  the 
following  circumstances; 

(i)  During  the  time  period  necessary  to 
install  or  implement  feasible  engineering 
and  work  practice  controls; 

(ii)  In  work  operations  for  which  the 
employer  establishes  that  compliance 
with  either  the  TWA  or  STEL  through 
the  use  of  engineering  and  work  practice 
controls  are  not  feasible  such  as  some 
maintenance  and  repair  activities, 
vessel  cleaning,  or  other  operations 
where  engineering  and  work  practice 
controls  are  infeasible  because 
exposures  are  intermittent  in  nature  and 
limited  in  duration; 

(iii)  In  work  situations  where  feasible 
engineering  and  work  practice  controls' 
are  not  yet  sufficient  or  are  not  required 
under  paragraph  (f)(l)(iii)  of  this  section 
to  reduce  exposure  to  or  below  the  PEL; 
and 

(iv)  In  emergencies. 

These  limitations  on  the  required  use 
of  respirators  are  consistent  with  the 
requirements  of  other  OSHA  health 
standards  (e.g.  asbestos.  1910.1001; 
ethylene  oxide  1910.1047)  and  with  good 
industrial  hygiene  practice.  They  reflect 
OSHA's  determination,  as  detailed  in 
the  preceeding  section  on  methods  of 
compliance,  that  respirators  are 
inherently  less  reliable  than  engineering 
and  work  practice  controls.  OSHA 
believes,  therefore,  that  relying  on 
respirators  to  control  exposures  to  the 
PEL  must  be  confined  to  the  designated 
situations. 

Many  commenters  gave  their  support 
for  the  use  of  respirators  in  work 
assignments,  where  benzene  exposures 
are  intermittent  in  nature  and  limited  in 
duration.  CMA  (Ex.  No.  258)  strongly 
endorsed  the  proposed  OSHA 
provisions  permitting  use  of  respirators 
in  such  cases  and  also  where  the  use  of 
engineering  and  work  practice  controls 
would  be  infeasible  because  of  the 
nature  of  exposures  and  the 
impracticality  of  utilizing  engineering 


controls.  Other  commenters  who  shared 
similar  views  were  Exxon  Company  (Ex. 
No.  201-15),  Phillips  Petroleum  Company 
(Ex.  No.  201-18),  and  testimony  of 
Margaret  Seminario  on  behalf  of  the 
AFL-CIO  (Ex.  No.  204-9),  See  also 
discussion  in  the  preceding  section. 

OSHA  has  concluded  that  if  the 
permissible  exposure  levels  for  benzene 
are  exceeded,  and  engineering  and  work 
practice  controls  are  infeasible, 
employers  must  provide  respirators  as  a 
secondary  means  of  protection. 
However,  the  goal  of  the  standard  is  the 
control  of  emissions  at  the  source,  which 
will  minimize  the  need  for  routine  use  of 
respirators. 

The  final  standard  requires  that 
whenever  respirators  are  necessary  to 
reduce  employee  exposure  to  or  below 
the  PEL,  the  employer  must  provide 
respirators  at  no  cost  to  the  employee. 
The  standard  requires  the  employer  to 
select  respirators  in  accordance  with 
Table  1  (in  the  regulator^'  text)  from 
those  jointly  approved  by  MSHA/ 
NIOSH.  The  respirator  selection  table 
will  enable  the  employer  to  provide  the 
type  of  respirator  which  affords  the 
proper  degree  of  protection  based  on  the 
airborne  concentration  of  benzene.  To 
comply  with  this  requirement  the 
employer  must  perform  initial 
monitoring  as  described  in  paragraph 
(e)(2)  to  accurately  determine  the 
airborne  concentration  of  benzene  to 
which  employees  may  be  exposed. 
While  the  employer  must  select  the 
appropriate  respirator  from  the  table  on 
the  basis  of  the  airborne  concentration 
of  benzene,  he  may  always  select  a 
respirator  providing  greater  protection, 
that  is,  one  prescribed  for  higher 
concentrations  of  benzene  than  present 
in  his  workplace. 

For  lower  concentrations  of  benzene, 
OSHA  proposes  to  permit  the  use  of  air 
purifying  respirators  provided  that  the 
filter  element  is  replaced  at  the 
beginning  of  each  work  shift.  Benzene 
has  poor  odor  warning  properties  at  low 
levels,  and  OSHA  is  aware  that  MSHA/ 
NIOSH  would  not  approve  the  use  of 
air-purifying  respirators  in  this  situation 
because  users  would  be  unable  to  detect 
the  benzene  if  breakthrough  occurs. 
However,  OSH.'X  believes  that  filter 
elements  of  the  type  approved  by 
MSHA/NIOSH  for  use  with  organic 
vapors  would  provide  sufficient  service 
life  for  the  intended  application  as 
prescribed  in  Table  1  if  replaced  with 
the  required  frequency. 

Adequate  employee  protection  is 
achieved  by  the  replacement  of  the  filter 
element.  To  ensure  that  filter  elements 
are  changed  in  time,  the  employer  is 
required  to  date  the  filter  elements  when 
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they  are  installed  in  the  respirators. 
Some  contaminants  absorbed  on  the 
sorbents  of  the  cartridges  or  canisters 
tend  to  desorb  upon  storage. 
Consequently,  immediate  breakthrough 
can  occur  when  the  respirator  is  worn 
on  the  next  day  Smce  the  desorption 
characteristics  of  benzene  on  the 
sorbent  are  not  known,  multi-day  use  of 
filter  elements  is  not  permitted.  If  filter 
elements  having  end  of-service  life 
indicators  are  developed  and  approved, 
the  standard  permits  their  use. 

The  final  standard  permits  the  use  of 
any  full  facepiece  powered  air-purifying 
respirator  (PAPR)  with  MSH.A/NIOSH 
approved  organic  vapor  canisters  for 
exposures  up  to  100  ppm.  The  device 
contains  a  blower  and  a  sorbent  to 
purify  the  contaminated  air  to 
breathable  air.  In  order  to  assure 
adequate  canister  capacity,  OSHA 
requires  that  each  organic  vapor 
canister  provide  a  minimum  service  life 
of  4  hours  when  it  is  tested  at  25  C,  85% 
relative  humidity.  64  liters  per  minute  air 
flow  and  at  the  challenge  concentration 
of  150  ppm  benzene.  The  air  flow  will  be 
115  and  170  liters  per  minute 
respectively  for  tight  and  loose  fitting 
powered  air-purifying  respirators. 

Where  employees  are  exposed  to 
levels  of  benzene  greater  than  100  ppm, 
positive  pressure  atmosphere  supplying 
respirators  must  be  used.  These 
respirators  use  uncontaminated  air 
rather  than  mechanically  cleaning  the 
benzene  contaminated  atmosphere. 
OSHA  allows  only  supplied  air  or 
SCB.-\'s  which  operate  in  the  positive- 
pressure  mode  because  their 
pt  formance  is  much  better  as  facepiece 
leaKage  is  minimal  with  positive 
pressure. 

The  standard  permits  employees  to 
leave  the  regulated  area  to  readjust  the 
respirator  facepiece  to  their  faces  for 
proper  fit.  It  also  permits  them  to  leave 
the  regulated  area  to  wash  their  faces  to 
avoid  potential  skin-irritation  associated 
with  respirator  use. 

The  employer  is  also  required  to 
assure  that  the  respirator  assigned  will 
fit  properly.  Proper  fit  of  the  respirator  is 
essential  to  the  performance  of  negative 
pressure  air  purifying  respirators.  As  a 
negative  pressure  is  created  within  the 
facepiece  when  the  wearer  breathes, 
unfiltered  benzene  contaminated  air 
may  enter  the  facepiece  if  gaps  exist  in 
the  facepiece  seal. 

Obtaining  a  proper  respirator  fit  on 
each  employee  may  require  the 
employer  to  provide  two  or  three 
different  mask  sizes  from  several 
manufacturers  to  select  the  facepiece 
with  the  best  fit  (least  leakage  around 
the  faceseal).  A  properly  fitted  facepiece 
will  reduce  the  inhalation  leakage  to  a 


minimum.  Fit  testing  is  especially 
important  for  benzene  because  of 
benzene's  poor  odor  warning  qualities  at 
the  level  set  by  the  standard.  An 
employer  must  not  permit  or  direct  an 
employee  to  enter  an  area  where 
exposures  are  over  the  PFL,  or  if  the  fit 
tests  indicate  a  respirator  is  not 
providing  a  proper  fit. 

OSHA  is  permitting  the  employer  to 
choose  either  quantitative  or  qualitative 
fit  testing  to  add  to  the  performance 
orientation  of  the  standard  and  permit 
the  employer  to  tailor  the  testing  to  the 
circumstances  of  the  employer's 
establishment.  Protocols  for  the  type  of 
testing  the  employer  chooses  are  set 
forth  in  Appendix  E. 

Quantitative  fit  testing  is  a  procedure 
whereby  the  level  of  penetration  of  a 
test  agent  of  a  known  concentration  is 
measured  inside  the  facepiece  of  the 
respirator.  Quantitative  respirator  fit 
testing  is  generally  recognized  as  the 
better  method  for  determining  how  well 
a  respirator  fits  any  one  individual.  It 
allows  the  employer  to  continue  testing 
until  the  optimum  or  best  fitting 
respirator  is  identified  and  selected  for 
the  employee.  Quantitative  fit  testing 
requires  the  use  of  moderately 
sophisticated  testing  equipment  and  is 
more  expensive  than  qualitative  fit 
testing  to  perform. 

Qualitative  fit  testing  is  a  technique 
whereby  a  person  wearing  a  respirator 
is  tested  to  see  whether  a  test  agent 
with  a  low  odor  threshold  can  be 
detected  inside  the  respirator. 
Qualitative  fit  testing  is  a  more 
subjective  test  than  quantitative  testing 
because  it  depends  on  the  individuals 
ability  to  detect  the  test  agent  but  if 
performed  right  can  be  reliable, 

OSHA  believes  that  while 
quantitative  fit  testing  may  have  some 
advantages,  qualitative  testing  which  is 
conducted  in  accordance  with  the 
protocols  described  in  Appendix  E 
accomplishes  the  intent  of  the  standard 
to  assure  that  each  employee  receives 
and  wears  the  respirator  which  provides 
an  appropriate  level  of  protection. 

Several  commenters  such  as  CMA 
suggested  that  OSHA's  qualitative  fit 
test  protocols  were  too  complex  and 
suggested  alternatives.  OSHA  greatly 
appreciates  the  time  and  effort  which 
went  into  the  comments.  However, 
OSHA  will  shortly  be  issuing  a  proposal 
to  amend  1910.134  the  respirator 
program  section.  OSHA  believes  that 
rulemaking  is  a  better  forum  to 
concentrate  on  this  relatively  narrow 
and  technical  issue.  OSHA  will 
reconsider  the  issue  in  that  rulemaking 
and  if  appropriate  adopt  their 
suggestions  thai  for  benzene.  For  now, 
OSHA  has  decided  it  is  appropriate  to 


UM  I 


adopt  a  more  detailed  protocol  which  it 
knows  is  protective  enough.  OSHA  has 
made  some  changes  in  the  protocol  to 
clarify  and  simplify  it  however. 

All  employees  who  wear  respirators 
more  than  30  days  per  year  must  receive 
as  part  of  the  medical  surveillance 
program  a  pulmonary  function  test  and  a 
cardiopulmonary  examination. 
Respirator  usage  presents  an  additional 
burden  to  the  pulmonary  system  of  the 
employee.  This  burden  may  result  in 
symptoms  such  as  shortness  of  breath, 
chest  pain,  dizziness  or  fatigue.  All  of 
these  symptoms  may  be  exacerbated  by 
pre-existing  lung  disease  such  as  chronic 
bronchitis,  emphysema,  asthma  or 
pneumoconiosis.  It  is.  therefore, 
important  that  all  employees  who  will 
be  wearing  respirators  more  than  a 
minimal  number  of  times  be  medically 
screened  to  determine  fitness  for 
respirator  usage. 

From  past  experience,  OSH.A  is  aware 
of  the  problems  of  respirator  use  as  the 
primary  means  of  exposure  control. 
Proper  facial  fit  is  essential,  but 
variations  in  individual  facial 
dimensions,  as  well  as  facial  hair,  scars 
or  growths,  make  it  difficult  to  maintain 
this  facial  fit.  Fatigue  and  reduced 
efficiency  may  occur  because  of 
increased  breathing  resistance  when 
negative-pressure  respirators  are  used. 
Additionally,  heat  stress,  reduced 
vision,  and  other  safety  problems 
presented  by  respirators  should  be 
considered  by  the  employer.  Visual 
impairment  could  pose  a  significant 
problem  where  physical  hazards  exist 
and  the  ability  to  see  is  important. 
Speech  is  also  limited  by  respirator  use. 
Voice  transmission  through  a  respirator 
can  be  difficult,  annoying,  and  fatiguing, 
and  communication  may  make  the 
difference  between  a  safe  and  efficient 
operation  and  a  hazardous  operation, 
especially  in  dangerous  jobs. 

OSHA  does  not  presently  believe  that 
respirators  should  be  considered  the 
primary  means  of  employee  health 
protection  against  exposure  to  benzene 
for  activities  where  engineering  controls 
are  feasible.  However,  despite  these 
problems  OSHA  has  concluded  that  if 
the  permissible  exposure  level  for 
benzene  is  exceeded,  employers  must 
provide  respiratory  protection  as  a 
supplementary  means  of  protection. 
However,  the  goal  of  the  standard  is  the 
control  of  emissions  using  engineering 
and  work  practice  controls  which  will 
minimize  the  need  for  routine  use  of 
respirators, 

A  good  respirator  program  is  needed 
so  that  respirators  will  provide  sufficient 
protection.  The  employee  must  be 
properly  trained  to  wear  the  respirator. 
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to  know  why  the  respirator  is  needed, 
and  to  understand  the  limitations  of  the 
respirators.  An  understanding  of  the 
hazards  involved  is  necessary  to  enable 
the  employee  to  take  steps  for  his  or  her 
own  protection.  Accordingly,  the 
employer  must  implement  a  respiratory 
protection  program  meeting  the 
requirements  of  29  CFR  1910.1341b),  (d), 
(e)  and  (f)  as  v\ell.  That  section  contains 
basic  requirements  for  proper  selection, 
fit,  use.  cleaning  and  maintenance  of 
respirators. 

OSHA  is  currently  developing  a 
proposed  rule  to  amend  its  generic 
respiratory  protection  standard  at 
1910.134.  When  this  rule  is  finalized, 
OSHA  intends  to  amend  the  respiratory 
protection  requirements  in  its  other 
standards  in  order  to  make  them  as 
consistent  as  possible  with  1910.134. 
Commenters  to  this  record  may  wish  to 
also  provide  comments  to  the  record  for 
the  respiratory  protection  standard. 
H.  Protective  Clothing  and  Equipment: 
Paragraph  (hj.  The  requirement  for 
the  employer  to  provide  protective 
clothing  and  equipment  at  no  cost  to  the 
employee  and  to  assure  its  use  where 
appropriate  to  prevent  eye  contact  and 
limit  dermal  e.xposure  to  liquid  benzene 
has  been  retained  in  the  final  rule.  Eye 
and  face  protection  is  to  meet  the 
requirements  of  OSHA's  provision  at  29 
CFR  1910.133,  "Eye  and  face  protection." 
Protective  clothing  and  equipment  is  to 
be  used  as  necessary  to  protect 
employees  during  their  particular  work 
experiences  from  exposure  to  benzene, 
including,  where  appropriate,  such  items 
as  face  shields,  gloves,  aprons, 
coveralls,  or  footwear. 

As  discussed  in  the  preamble  to  the 
proposed  rule,  the  requirements  for  this 
section  differ  from  the  final  standard  for 
benzene  (1978)  in  that  personal 
protective  equipment  is  now  required 
"where  appropriate  to  limit  dermal 
exposure  to  liquid  benzene."  Previously, 
"impermeable  protective  clothing  and 
equipment"  had  been  specified.  Dermal 
contact  is  to  be  "limited,"  and 
obviously,  prevented  where  possible. 
The  language  of  the  final  rule  is 
performance-oriented  to  allow  the 
employer  sufficient  flexibility  to  provide 
the  protective  equipment  for  dermal 
exposure  which  will  be  necessary  to 
protect  employees  in  their  particular 
work  situations  Eye  contact,  however, 
is  to  be  prevented.  Employers  closely 
following  the  provisions  of  §  1910.133 
and  providing  appropriate  protective 
equipment  when  required  can  be 
reasonably  assured  of  meeting  this  goal. 

OSHA  did  not  receive  comments 
generally  questioning  the  feasibility  of 
the  protective  clothing  and  equipment 
requirements  of  the  standard.  However. 


as  discussed  in  the  proposed  rule. 
representatives  of  the  tire  manufacturing 
industry  stated  that  tire  builders  cannot 
use  gloves  m  their  assigned  tasks  since 
gloves  interfere  with  tire  production  and 
can  partially  dissolve  becoming  sticky 
or  tacky  when  exposed  to  benzene- 
containing  solvent.  The  dissolution  of 
gloves  during  these  situations  can  create 
a  safely  hazard,  since  a  worker's  hand 
could  become  stuck  to  a  rotating 
unfinished  tire.  Furthermore,  the 
industry  stated  that  manual  contact  with 
the  rubber  on  each  ply  of  the  tire  is 
necessary  for  positioning  the  rubber 
plies  on  the  drum  and  for  ensuring 
complete  adhesion  between  plies  or 
between  plies  and  tire  treads. 
Representatives  of  the  United  Rubber 
Workers  Union  agreed  with  this 
analysis.  Tire  manufacturers  may 
comply  with  the  dermal  exposure 
limitations  of  this  section  without 
requiring  gloves  by  complying  with  the 
standard's  percentage  exclusion  using 
solvents  with  very  low  percentages  of 
benzene  contamination  as  specified  by 
paragraph  (a)(2)(v).  This  provision  was 
agreed  to  by  both  industry  and  union 
representatives.  As  a  general  statement, 
however,  direct  skin  contact  with 
hydrocarbon  solvents  is  in  general  not  a 
good  idea  and  should  be  avoided 
wherever  possible.  Since  benzene  is 
absorbed  through  the  skin,  gloves  and 
other  protective  clothing  are  to  be  used 
to  prevent  or  limit  contact  with  liquids 
containing  benzene  over  the  percentage 
exclusion. 

The  requirement  to  provide  and 
ensure  the  use  of  personal  protective 
clothing  and  equipment  when  working 
with  benzene  generally  met  with 
approval  by  commcntors  on  the 
proposed  rule.  This  approach  is 
performance-oriented.  It  requires  the 
employer  to  consider  each  of  the 
processes  of  his  workplace  where 
employees  may  have  eye  or  dermal 
contact  with  liquid  benzene  and  then 
implement  the  most  efficient  means  to 
achieve  the  goal  of  the  standard.  The 
provision  is  not  intended  to  allow  the 
employee  to  come  into  regular  contact 
with  benzene  or  benzene  contaminated 
substances. 

The  Public  Citizen  Health  Research 
Group,  in  its  comments  on  the  proposed 
standard  (Ex.  201^1)  felt  that  the  types 
of  protective  clothing  required  by  the 
standard  should  be  specified,  and  that 
the  requirement  as  written  was 
"unreasonably  vague  in  light  of  the 
rapidly  growing  body  of  data  on  the 
disparate  permeabilities  of  different 
protective  clothing  materials."  OSHA 
believes  that  by  retaining  performance 
language  for  the  use  of  protective 
clothing  employers  have  more  flexibility 


to  utilize  new  and  improved  clothing 
and  equipment  as  they  are  developed. 

Public  Citizen  also  suggested  that 
OSHA  "specify  suitable  protective 
clothing  based  on  specific  chemical/ 
material  permeation  tests  under  actual 
condition  of  use,  e.g.  temperature, 
flexing,  or  bending."  The  protection 
provided  by  protective  clothing  does 
vary  upon  its  conditions  of  use,  and  it  is 
these  very  conditions  that  differ 
between  workplace  and  worker  and 
situation  of  use.  OSHA  does  not  have 
data  available  to  specify  suitable  tests. 
While  OSHA's  performance-oriented 
approach  grants  an  employer  flexibility 
to  achieve  the  goal  of  minimizing 
benzene  contact,  it  does  not  allow  him 
to  allow  employee  to  come  into  regular 
contact  with  benzene,  especially  when  it 
can  be  avoided.  Contact  is  to  be 
minimized  to  the  extent  possible  and 
prohibited  where  possible.  A 
conscientious  approach  to  this 
requirement  by  the  prudent  employer 
would  be  the  constant  upgrading  of  the 
protective  clothing  and  equipment  in  use 
at  his  establishment  in  order  to  meet  the 
intent  of  the  standard  by  the  best 
available  means,  and,  as  always,  to 
avoid  contact  with  liquid  benzene  or 
solution  containing  it  wherever  possible. 
1.  Medical  Surveillance:  Paragraph  (i) 
Where  appropriate,  medical 
surveillance  programs  are  required  by 
section  6(b)(7)  of  the  OSH  Act.  to  be 
included  in  OSHA  health  standards  to 
aid  in  determining  whether  the  health  of 
workers  is  adversely  affected  by 
exposure  to  toxic  substances.  The 
requirements  contained  in  this  final 
benzene  standard  are  designed  to  detect 
changes  in  the  hematopoietic  system 
resulting  from  occupational  exposure  to 
benzene.  Although  most  of  the  medical 
surveillance  provisions  remain  the  same 
as  the  proposal,  several  changes  have 
been  made.  These  changes  include: 
enlarging  the  scope  to  include 
employees  involved  in  tire  building  (tire 
building  machine  operations)  who  use 
solvents  containing  greater  than  0.1 
percent  benzene;  requiring  the  periodic 
physical  examination  to  be  administered 
annually  instead  of  semi-annually: 
requiring  all  laboratory  work  be 
conducted  in  an  accredited  laboratory: 
deleting  the  requirements  for  chest  X- 
rays  in  the  initial  examination  and 
thereafter;  removing  the  numerical 
definition  of  normal  red  cell  blood 
parameters  and  substituting  the  more 
suitable  normal  limits  as  established  by 
accredited  laboratories  and  changing 
the  emergency  examination  to  require 
immediate  blood  counts  after  the 
exposure  and  then  follow-up  monthly 
blood  counts  for  a  duration  of  three 
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months.  In  addition,  the  Agency  has 
expanded  the  medical  removal 
par-Tgraph  to  include  a  provision  for 
v\  Mge  rate  retention.  In  other  respects, 
the  medical  surveillance  requirements 
parallel  the  proposed  standard's 
provisions  except  where  editorial 
changes  have  been  added  to  clarify  the 
Agency's  intent. 

The  purpose  of  medical  surveillance  is 
the  prevention  or  detection  of 
abnormalities  which  may  occur  in  some 
benzene  exposed  workers  early  enough 
to  prevent  further  deleterious  health 
effects.  The  risk  assessment  indicates 
that  there  is  a  quantified  increased 
incidence  of  leukemia.  The  survey  of  the 
literature  indicates  that  cvtopenias  and 
aplastic  anemias  also  may  occur.  For 
these  reasons.  OSHA  considers  regular 
medical  surveillance  for  benzene 
workers  exposed  at  or  above  the  action 
level  to  be  necessary.  In  addition,  there 
will  be  a  number  of  workers  who  have 
an  increased  risk  of  developing 
leukemia  as  a  result  of  past  exposures  to 
concentrations  above  10  ppm.  and  these 
workers  also  need  m.edical  surveillance. 

Yandls  submission  to  the  1977 
benzene  hearings  reviews  a  number  of 
papers  which  indicate  that  removal  from 
exposure  will  in  most  cases  result  in 
reversal  of  cytopenias  and  a  high 
percentage  of  aplasias.  There  is  also 
evidence  from  Legge.  Hunter.  Hamilton 
and  Vigliani  that  progressive  reductions 
in  benzene  exposures  have  resulted  in  a 
reduction  in  the  number  of  cases  of 
benzene  hernopathy,  including  leukemia. 
However,  direct  observation  of  the 
reduction  in  cases  of  leukem.ia  following 
reduction  in  ex;;osure  is  less  easy  to 
quantify  than  other  effects  on  the  blood, 
principally  because  most  studies  have 
not  had  a  continuous  follow-up  for  more 
than  10  years  subsequent  to  reduction  or 
p'.Tiination  of  benzene  exposures 
(Hernberg;  Vigliani:  Ex.  Nos.  159-36; 
128-15). 

With  very  few  exceptions,  interested 
parties  who  submitted  written 
comments  to  the  record  and  those  who 
testified  at  the  hearings  generally 
supported  the  concept  of  medical 
surveillance  even  though  they  disagreed 
on  specific  provisions.  Dr.  Daniel  T. 
Teitelbaum,  testifying  for  OSHA,  stated 
that  "medical  surveillance  '   '  *  is 
based  on  sound  medical  practice"  (Ex. 
No.  221,  p.  18).  Dr.  Bernard  Goldstein, 
testifying  for  the  A.meric.an  Petroleum 
Institute  (.API),  recommended  medical 
screening  for  workers  exposed  to  1  ppm 
(Tr  3/26/36,  pp.  162, 176).  The  American 
Iron  and  Steel  Institute  (AISI) 
commented  that  OSHA  had  identified 
the  appropriate  elements  for 


examinations  and  laboratory  tests  for 
workers  above  the  PEL  (Ex.  Nos.  201-44, 
p.  53:  259,  p.  44).  The  Chemical 
Manufacturers  Association  (CMA) 
noted  in  their  brief  that  they  had 
previously  determined  the  medical 
surveillance  provisions  to  be  well 
conceived  over  all  (Ex.  No.  258,  p.  137). 
CITGO  commented  that  an  "annual 
examination  coupled  with  emergency 
examinations  as  required  by  the 
standaid  are  adequate  to  detect  any 
significant  impairment  from  benzene 
exposure"  (Ex.  No.  201-14,  p.  4). 

Some  opposition  to  medical 
surveillance  came  from  Dr.  John  M. 
Bennett  testifying  for  API,  who  stated: 
"there  are  no  current  technologies 
available  to  take  advantage  of  a 
possible  benefit  from  early  detection  of 
adverse  effects  at  present  day  exposure 
levels  "  (Ex.  No.  260,  p.  33d,  Tr.  3/26/88, 
p.  176).  Dr.  Bennett  recommended  a 
prospective  laboratory  screening 
program  be  instituted  to  identify  early 
indicators  of  marrow  injury  and 
generate  data  on  the  effectiveness  of  a 
medical  screening  program  (Tr.  3/26/86, 
p.  129).  OSHA  agrees  with  Dr.  Bennett 
that  further  research  to  define  benzene 
effects  is  important,  but  the  Agency  is 
convinced  the  current  evidence  supports 
a  need  for  medical  surveillance  at  this 
time.  OSHA  concludes  from  the 
evidence  reviewed  that  the  medical 
surveillance  io  this  final  standard  is 
both  appropriate  and  essential. 

The  specific  aims  of  medical 
surveillance  were  summarized  in  the 
proposal  as  follows: 

1.  Early  detection  and  reversal  of 
cytopenias  and  aplasias. 

2.  The  prevention  of  some  leukemias 
by  reducing  dose  to  the  more  susceptible 
workers. 

3.  Early  recognition  and  treatment  of 
those  cases  of  leukemia  which  might 
occur  and  improvement  in  remission 
rate  and  duration. 

4.  Better  evidence  of  the  effectiveness 
of  the  proposed  standard. 

At  the  hearings,  a  number  of 
physicians  addressed  these  aims.  As 
noted  above,  OSHA's  expert  witness, 
Dr.  Teitelbaum  stated  in  his  submitted 
testimony  that  using  "medical 
surveillance  for  these  ends  is  based  on 
sound  medical  practice"  [Ex.  No.  221,  p. 

18).  NIOSH  testified  that medical 

surveillance  may  enhance  worker 
protection."  NIOSH  further  stated  that 
"the  program  should  be  designed  so  that 
it  accomplishes  the  goal  of  identifying 
exposed  populations  and  giving  early 
indications  of  potential  disease  thereby 
allowing  intervention"  (Tr.  3/20/86,  p. 
17).  Dr.  Bennett  questioned  the  medical 
surveillance  aims  on  the  basis  of  his 


belief  that  is  nut  possible  to  make  a 
judgment  on  whether  universal  blood 
screening  for  benzene  exposed  workers 
will  yield  substantial  benefits;  nor  did 
he  believe  early  diagnosis  substantially 
improved  the  prognosis  for  patients  who 
develop  leukemia.  Additionally,  Dr. 
Bennett  did  not  think  benzene-included 
cytopenias  or  aplasias  would  be  found 
in  workers  exposed  below  10  ppm  (Ex. 
No.  260,  p.  34d).  Although  Dr.  Goldstein 
recommended  medical  screening  for 
workers  exposed  at  1  ppm  (Tr.  3/26/86, 
p.  162),  he  later  qualified  that  statement, 
under  questioning  by  API.  to  the  effect 
that  if  he  were  certain  the  workers  were 
only  exposed  to  1  ppm  there  would  be 
no  need  for  the  program  (Tr.  3/26/86.  p. 
167).  Representatives  of  labor  groups 
generally  supported  these  aims.  (e.g.  Tr. 
3/25/86,  p.  72;  p.  85). 

The  Agency  believes  the  evidence  in 
the  record  suggests  these  aims  represent 
appropriate  targets  for  the  medical 
surveillance  program.  In  addition  to 
expert  opinion  that  does  support  these 
aims,  OSHA  believes  the  gravity  of  the 
diseases  caused  by  benzene  is  a  further 
reason  for  the  Agency  to  require 
affected  industries  to  institute  a  medical 
surveillance  program  designed  to  meet 
multiple  targets.  Moreover,  the  Agency 
is  persuaded  that  a  comprehensive 
approach  to  these  aims  is  further 
justified  by  the  fact  that  current 
knowledge  of  these  diseases  is  far  from 
complete  and  methods  of  detection  and 
treatment  continue  to  evolve. 

It  is  known  that  cytopenias  and 
aplasias  can  be  treated  and  reversed. 
Therefore,  detecting  cytopenias  or 
aplasias  due  to  exposure  to  benzene  at  a 
stage  when  these  conditions  are 
reversible  and  treatable  and  reducing  or 
eliminating  further  benzene  exposure 
will  result  in  improved  prognosis  for 
workers  who  develop  these  conditions. 
This  is  sufficient  evidence  by  itself  to 
support  a  medical  surveillance  program. 

It  is  recognized  that  as  a  result  of 
medical  surveillance  some  individuals 
may  be  removed  for  blood  dyscrasis 
such  as  cytopenias  and  aplasias  not  due 
to  benzene  exposure,  but  since  these 
individuals  may  have  compromised 
bone  marrow  function,  their  removal 
from  benzene  exposure  m.ay  prevent  the 
progression  of  such  disease. 

The  second  aim,  the  prevention  of 
some  leukemias  by  reducing  dose  to  the 
more  susceptible  workers,  ir,  still  subject 
to  scientific  dispute,  but  it  is  certainly 
consistent  with  a  reasonable 
interp'etation  of  some  of  the  expert 
opinion  expressed  to  OSHA  and 
embodied  in  the  iiteratuie.  The  same 
can  be  said  for  the  third  aim  of  early 
detection  resulting  in  possible  remission 
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and/or  increased  survival  time  for  those 
who  have  already  developed  leukemia. 
This.  too.  is  one  of  those  gray  areas  of 
medicine  where  it  is  not  known  for 
certain  if  early  detection  (and  treatment) 
improves  prognosis,  but  some  types  of 
leukemia  have  a  better  prognosis  and  all 
physicians  recommend  this  for  their 
patients. 

Finally,  medical  surveillance  for  all 
workers  exposed  to  benzene  above  the 
action  level  will  provide  more 
comprehensive  information  on  the 
effectiveness  of  the  proposed  standard 
in  reducing  disease  than  has  previously 
been  possible. 

The  benzene  proposal  referenced 
salient  papers  in  the  medical  literature 
and  opinions  of  scientific  and  regulatory 
bodies  which  have  a  special  bearing  on 
medical  surveillance  (Ex.  Nos.  2-3:  128- 
59;  126:  159-105)  and  presented 
additional  opinions  in  standard  medical 
and  hematological  textbooks  to  explain 
the  reasons  for  the  tests  specified  and 
their  frequency.  The  information 
reflected  a  consensus  of  the  vast 
majority  of  the  medical  community  and 
forms  a  basis  for  the  expected  toxic:;ty 
and  illness  which  a  medical  surveillance 
program  must  target  for  prevention  or 
detection. 

The  large  volume  of  published 
medical  literature  on  benzene  toxicity 
unequivocally  establishes  that  chronic 
exposure  to  this  chemcial  is  causally 
associated  most  commonly  with  actute 
myelocytic  leukemia  (AML)  and  its 
variants,  as  well  as  aplastic  anemia  and 
varied  combinations  of  suppression  of 
the  erythrocyte  count  (anemia)  and/or 
the  leukocyte  cell  count  (leukopenia) 
and/or  the  thrombocyte  count 
(thrombocytopenia).  When  all  of  these 
cell  counts  are  below  normal  the 
condition  is  designated  as  pancytopenia. 
Benzene  has  also  been  associated  to  a 
lesser  degree  with  other  hematologic 
disorders,  including  chronic 
myelogenous  leukemia,  acute  and 
chronic  lymphatic  leukemia,  multiple 
myeloma,  paroxysmal  nocturnal 
hemoglobinuria  (P\U)  and  various 
forms  of  lymphoma  including  Hodgkins 
disease. 

Cecils's  Textbook  of  Medicine  (Ex. 
No.  159-105)  states  that: 

Workers  exposed  to  benzene  have  an 
increased  risk  of  acute  myelogenous 
leukemia  (AML).  In  these  patients,  bone 
marrow  hypoplasia  and/or  pancytopenia 
often  precede  the  diagnosis  of  leukemia. 

Harrison's  Principles  of  Medicine  (Ex. 
No.  159-82)  states: 

By  far  the  most  important  manifestation  of 
chronic  exposure  to  benzene  is  bone  marrow 
depression,  which  may  progress  to  aplastic 
anemia  and  complete  aplasia  of  the  bone 


marrow.  Individual  susceptibility  to  this 
effect  varies  greatly  and  may  not  become 
apparent  for  months  after  the  initial  exposure 
of  the  poison. 

In  Cancer  Medicine  1982  (Ex.  No.  159- 
26).  it  is  stated  that: 

The  drugs  implicated  in  leukemogens  are 
all  known  to  cause  bone  marrow  depression 
and/or  aplasia.  The  only  compound  with  an 
unequivocal  relationship  to  AML  is  benzol 
(benzene].  Exposure  to  benzol  sometimes 
seemingly  trivial,  has  been  followed  by  the 
development  of  AML  with  or  without  the 
clinically  recognized  intermediate  steps  of 
aplastic  anemia,  other  cytopenias. 
myelofibrosis  or  myeloid  metaplasia. 

Wintrobe's  textbook  (Ex.  No.  159-102) 
states: 

A  variety  of  chemcials  and  drugs  have 
been  suggested  as  possible  leukemogenic 
agents  in  human  leukemia,  but  only  benzene 
can  be  unequivocally  implicated. 
Disturbances  of  the  hematopoietic  system. 
especially  marrow  aplasia  with 
pancytopenia,  in  workers  chronically 
exposed  to  benzene,  have  been  recognized 
for  many  years.  The  overwhelming 
predominance  of  AML  or  closely  related 
s>ndromes.  often  preceded  by  periods  of 
aplasia  with  pancytopenia  in  such  workers, 
provides  compelling  evidence  for  an  etiologic 
relationship. 

Wintrobe  further  states: 

Benzene  has  been  known  as  a  cause  of 
fatal  aplastic  anemia  since  Santesson's 
description  (1897)  of  4  cases  in  workers  in  a 
bicycle  tire  factory  *   '   *  the  classic  picture 
of  leukopenia,  thrombocytopenia,  and 
poisoning  by  benzene.  Among  exposed 
workers  the  most  common  abnormality 
reported  was  anemia  (48  percent).  Next  in 
frequency  was  macrocytosis  (47  percent), 
thrombocytopenia  (33  percent)  and 
leukopenia  (15  percent). 

Wintrobe  adds: 

There  are  great  variations  in  susceptibility 
to  benzene  poisoning.  Evidence  of  poisoning 
may  appear  in  a  few  weeks  or  only  after 
many  years  of  exposure,  or  it  may  not  be 
discovered  until  the  onset  of  infection  long 
after  exposure  has  ceased.  Any  degree  of 
exposure  is  jKitentially  dangerous. 

The  information  cited  establishes 
those  medical  conditions  which  a 
surveillance  program  for  benzene 
exposed  employees  must  be  designed  to 
prevent  or  detect.  The  screening  test  for 
that  purpose  is  a  complete  blood  count 
(CBC)  including  platelet  count,  white 
blood  cell  differential,  white  blood  cell 
count,  red  blood  cell  count,  hemoglobin, 
hematocrit  and  red  cell  indices.  From 
the  information  cited  above,  it  seems 
reasonable  to  conclude  that  early 
detection  of  a  dose  related  m.arrow 
suppression  and  removal  from  benzene 
exposure  may  prevent  the  progression  to 
a  more  serious  disease  such  as  aplastic 
anemia  or  leukemia. 


Because  case  recognition  by  routine 
monitoring  may  not  necessarily  detect 
leukemia  before  the  clinical 
manifestations  appear.  OSHA  believes 
that  any  individual  who  develops  early 
signs  and  symptoms  of  leukemia,  such 
as  fatigue,  bruising,  bleeding  or  any 
other  symptoms  which  might  be 
attributable  to  benzene  exposure  should 
consult  the  physician  who  normally 
carries  out  routine  surveillance  as  soon 
as  possible. 

General  Provisions 

As  in  the  proposed  standard,  this  final 
rule  requires  medical  surveillance  be 
provided  to  employees  who  are  or  may 
be  exposed  to  benzene  at  or  above  the 
action  level  30  or  more  days  per  year, 
employees  who  are  or  may  be  exposed 
to  benzene  at  or  above  the  PEIL  10  or 
more  days  per  year,  employees  who 
have  been  exposed  to  more  than  10  ppm 
of  benzene  for  30  or  more  days  in  a  year 
prior  to  the  effective  date  of  the 
standard  when  employed  by  their 
current  employer,  and  employees  who 
have  been  exposed  to  an  emergency 
situation  1910.128(i)(l)(i)).  In  addition. 
OSHA  is  including  employees  involved 
in  tire  building  operations  called  tire 
building  machine  operators,  who  utilize 
solvents  containing  greater  than  0.1 
percent  benzene  to  the  medical 
surveillance  coverage. 

Several  commenters  raised  questions 
about  the  scope  of  medical  surveillance. 
Some,  like  the  AFL-CIO  and  USW  in 
their  post-hearing  brief,  recommended 
coverage  be  expanded  to  require 
employers  to  make  medical  surveillance 
available  to  former  employees  after  they 
leave  employment  (Ex.  No.  260,  p.  46). 
Dr.  Goldstein  commented  that  workers 
previously  exposed  to  air  levels  higher 
than  10  ppm  benzene  should  have  their 
blood  examined  when  the  new  standard 
is  promulgated  (Ex.  No.  159-106). 

Dr.  Parkinson,  testifying  for  USW, 
expressed  concern  that  the  OSHA 
standard  did  not  provide  for  continuing 
medical  surveillance  for  workers  who 
leave  their  jobs  (Tr.  3/25/86.  p.  84). 
Mary-Win  O'Brien,  an  attorney  for 
US\V.  agreed  with  this  concern,  and 
cited  OSHA's  coke  oven  standard  to 
show  that  the  Agency  has  in  the  past 
required  medical  surviellance  for 
employees  whose  exposure  was  not 
immediate,  in  the  case  of  coke  oven 
employees  for  as  long  as  an  employee 
remains  employed  with  that  employer. 
She  also  cited  OSHA's  Hazard 
Communication  Standard  to  show  that 
the  Agency  has  regulated  outside  the 
employer/employee  relationship,  since 
that  standard  requires  manufacturers  to 
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provide  information  to  downstream 
employers  (Tr.  3/25/86.  pp.  86-87). 

Other  comnienters.  primarily  industry 
trade  associations,  favored  a  narrower 
scope.  AISI  argued  that  medical 
surveillance  should  be  limited  to  those 
employees  whose  current  occupational 
exposures  exceed  the  PEL  for  30  or  more 
days  per  year  or  who  are  inadvertently 
exposed  to  high  concentrations  of 
benzene  in  the  event  of  an  emergency 
(Ex.  .No.  259.  p.  441.  CMA  supported 
providing  medical  surveillance  to  all 
employees  that  OSF^A  proposed 
covering  except  "employees  (much  less 
former  employees)  who  are  not  currently 
exposeij  to  benzene  simply  because  they 
were  exposed  to  benzene  in  the  past 
(e.g.,  exposed  to  more  than  10  ppm  *   *   • 
for  more  than  30  days  in  a  prior  year)  " 
(Ex.  No.  258.  p.  137)" 

API  questioned  OSHA's  proposed 
requirement  to  include  previously 
exposed  workers  on  what  they 
suggested  were:  (1)  the  dubious  value  of 
medical  surveillance  generally,  (2)  the 
unlikelihood  of  finding  any  marrow 
suppression  because  the  low  10  ppm 
standard  had  been  in  effect  for  15  years, 
and  (3)  the  difficulty  and  burdens  (time 
and  expense)  of  estimating  past 
exposure  (Ex.  No.  260,  pp.  36d-38d).  API 
also  objected  to  post-employment 
examinations  on  the  bases  of  their  belief 
thai  the  (1)  benefits  of  medical 
surveillance  are  doubtful,  (2)  OSHA 
does  not  possess  the  statutoi^  authority 
to  require  employers  provide  post- 
employment  examinations  and  (3)  the 
impracticality  or  infeasibility  of  this 
requirement  (Ex.  No.  260,  pp.  39d-46d). 
API  stated  that  the  most  OSHA  should 
consider  *   *  *  is  '  *  *  [to  require]  the 
.  .  .  physician  to  consider  whether  to 
advise  particular  employees  to  continue 
receiving  regular  medical  check-ups  and 
hematologic  tests  after  they  have  left  the 
job.  (Ex.  No.  260,  p.  46d)). 

Nearly  all  commenters  supported 
medical  surveillance  for  employees  who 
have  been  exposed  during  an  emergency 
situation. 

In  addition  to  the  workers  OSHA 
proposed  to  include  in  medical 
surveillance,  the  Agency  is  adding 
employees  involved  in  hand  tire  building 
operations  who  are  called  "tire  building 
machine  operators"  who  utilize  solvents 
containing  greater  than  0.1  percent 
benzene,  because  they  cannot  decrease 
their  dermal  exposure  to  benzene  by 
wearing  gloves  or  using  barrier  creams. 
These  workers  are  being  included  in 
medical  surveillance  in  the  final 
standard  because  the  combined 
exposures  they  receive  from  dermal 
absorption  and  inhalation  may  equal  the 
exposure  of  other  workers  who  will  be 
receiving  medical  surveillance. 


A  NIOSH  study  of  benzene  absorption 
in  hairless  mice  indicated  approximately 
1  percent  of  applied  benzene  was 
absorbed  through  the  skin  whether 
undiluted  benzene  or  0.5  percent 
benzene  in  rubber  solvent  was  applied 
to  the  skin  (Ex.  No.  252-17-78).  On  the 
basis  of  this  study,  NIOSH  estimated 
that  workers  building  150  tires  a  day 
could  absorb  approximately  6  mg.  of 
benzene  a  day  through  intact  skin.  The  6 
mg.  is  similar  to  the  7  mg.  of  benzene 
that  would  be  absorbed  by  a  worker 
whose  exposure  was  due  to  inhaling  0.5 
ppm  over  an  8-hour  day. 

NIOSH  also  indicated  that  workers 
building  tires  frequently  had  cracked 
and  fissured  skin.  To  estimate  the 
possible  effects  of  cracked  skin  on  the 
total  benzene  absorbed.  Professor 
Maibach  applied  solvents  containing 
benzene  to  patches  of  stripped  skin  of 
rhesus  monkeys  (Ex,  No.  134-2b).  The 
amount  absorbed  through  the  stripped 
skin  was  5.3  times  greater  than  the 
amount  absorbed  through  intact  skin. 
When  the  increased  rate  of  exposure  to 
benzene  due  to  its  absorption  through 
cracked  or  fissured  skin  is  applied  to  the 
previous  study  results  by  NIOSH, 
absorptions  totaled  32  mg.  (6  mg.  x  5,3) 
per  day  for  workers  using  solvents 
containing  0.5  percent  benzene,  and  16.2 
mg.  a  day  for  workers  using  solvents 
containing  0.25  percent  benzene.  Both  of 
these  absorption  figures  exceed  the 
comparable  figure  of  14  mg.  of  benzene 
that  a  worker  inhaling  1  ppm  over  an  8- 
hour  day  could  be  expected  to  absorb. 
Indeed,  the  use  of  a  solvent  containing 
more  than  0.1  percent  benzene  will 
result  in  a  potential  for  benzene  skin 
absorption  equal  to  or  above  the  amount 
taken  into  the  body  through  the 
inhalation  of  0.5  ppm  benzene,  the 
action  level  above  which  medical 
surveillance  is  required. 

The  Rubber  Manufacturers 
Association  (RMA),  supported 
exemption  of  workers  utilizing  benzene 
solvents  with  less  than  0.5  percent 
benzene  concentration  initially,  later 
falling  to  0.1%.  They  argued  that 
employees  using  such  liquids  are  not 
exposed  to  atmospheric  levels  posing 
demonstrated  health  risks.  RMA 
estimated  that  since  benzene  content 
has  been  decreasing  steadily  since  1978, 
99  percent  of  airborne  samples  would 
show  levels  below  the  proposed  1  ppm 
permissible  exposure  limit  (Ex.  No.  257, 
p.  4).  They  therefore  argued  that  in  most 
instances  airborne  exposure  would  be 
below  permissible  exposure  levels  and 
medical  surveillance  is  not  appropriate. 
However,  this  argument  does  not  take 
into  account  the  increased  exposures 
from  dermal  absorption. 


Because  tire  builders  using  solvents 
with  more  than  O.l'o  benzene  are 
exposed  to  combined  dermal  and 
airborne  exposures  about  equal  to  other 
workers  who  receive  medical 
examination,  OSHA  is  providing  them 
with  medical  examinations.  Since  the 
percentage  content  of  benzene  in  a 
solvent  necessary  to  bring  the  user 
within  the  scope  of  this  final  standard  is 
being  reduced  to  0.1  percent  over  two 
years  following  promulgation  of  the 
standards,  OSH.A  anticipates  that  most 
tire  building  operations  will  switch  to 
solvents  containing  less  than  0.1  percent 
benzene  as  soon  as  possible,  thereby 
making  medical  surveillance  for  these 
tire  builders  likely  to  be  a  short-term 
proposition. 

OSHA  has  considered  all  the 
evidence  in  the  record  on  the  issue  of 
the  appropriate  scope  of  medical 
surveillance.  Some  comments 
recommended  expanding  or  restricting 
the  groups  of  workers  to  be  covered  and 
others  supported  the  coverage  OSHA 
proposed.  The  Agency  believes  its 
coverage  is  both  reasonably  related  to 
achieving  medical  benefits  and 
administratively  practical.  For  example, 
including  employees  exposed  above  the 
action  level  for  30  days  and  those 
exposed  above  the  PEL  for  10  days 
insures  that  employees,  for  whom 
medical  surveillance  will  be  of  more 
benefit,  receive  it.  At  the  same  time,  this 
duration  of  exposure  trigger  enables 
employees  to  avoid  spending  valuable 
medical  surveillance  resources  on 
workers  with  very  low  exposures, 
thereby  allowing  these  resources  to  be 
properly  focused  on  the  workers  with 
higher  exposures.  Covering  employees 
who  have  been  exposed  to  more  than  10 
ppm  for  30  or  more  days  in  a  year  prior 
to  the  effective  date  of  standard  when 
employed  by  their  current  employers 
strikes  a  balance  between  the  need  to 
extend  medical  surveillance  to  workers 
with  high  exposures  in  the  past  and  the 
administrative  difficulty  of  keeping  in 
touch  with  former  employees  who  may 
well  have  moved  on  to  other  jobs  at  far- 
away locations.  The  provision  is  a 
reasonable  and  administratively 
convenient  way  to  provide  benefits  to 
these  workers. 

In  order  to  effectuate  the  major 
purpose  of  the  medical  surveillance,  the 
prevention  or  detection  of  hematological 
abnormalities  which  may  occur  in 
workers  exposed  to  benzene,  the 
Agency  finds  the  coverage  as  stated  in 
paragraph  (i)(l)(i)  adequately  protects 
workers  at  risk  from  occupational 
exposure  to  benzene.  The  employees 
OSHA  proposed  to  cover  and  the  tire 
builders  are  the  workers  at  greatest  risk 
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of  adverse  health  effects.  Moreover, 
employees  at  greatest  risk  are  most 
likely  to  benefit  from  the  medical 
surveillance  provisions. 

For  all  the  above  cited  reasons.  OSHA 
believes  its  coverage  will  most 
adequately  protect  workers. 

The  final  standard  requires  all 
medical  examinations  and  procedures  to 
be  performed  by  or  under  the 
supervision  of  a  licensed  physician  and 
to  be  provided  without  cost  to  the 
employee  (paragraphs  (i)(l)  (ii)  and  (iv)). 
Clearly,  a  licensed  physician  is  the 
appropriate  person  to  supervise  and 
evaluate  a  medical  examination. 
However,  certain  parts  of  the  required 
examination  do  not  necessarily  require 
the  physician's  expertise  and  these  may 
be  conducted  by  other  suitably  qualified 
health  care  personnel  under  the 
supervision  of  the  physician. 

OSHA  has  also  added  the 
requirement  that  examinations  be 
provided  without  cost  to  the  employee, 
and  at  a  reasonable  time  and  place," 
paragraph  (i)(l)(iv).  Dr.  Parkinson 
testified  that  he  had  seen  many 
situations  where  the  worker  was 
expected  to  drive  15  miles  on  his  off- 
duty  time  in  order  to  consult  with  the 
physician  because  the  physician  never 
visited  the  plant  (Tr.,  3/25/86.  p,  82).  In 
order  for  the  health  benefits  to  accrue  to 
the  employees,  the  examinations  must 
be  convenient  to  them  and  the  above 
requirements  insure  that  they  will  be. 
Moreover,  OSHA  has  included  this 
provision  in  other  standards,  e.g.  EtO,  49 
FR  25798  and  Asbestos.  51  FR  22737. 

OSHA  is  adding  the  requirement  at 
paragraph  (i)(l)(ii)  that  all  laboratory 
work  be  performed  by  an  accredited 
laboratory.  Dr.  Teitelbaum  pointed  out 
in  his  statement  that  accreditation  by  a 
national  accrediting  body  or  its  state 
equivalent  means  that  the  laboratory 
has  participated  in  a  recognized  quality 
assurance  program.  This,  Dr.  Teitelbaum 
wrote,  tends  to  assure  long-term 
stability,  allowing  assessment  of 
population  trends  and  trends  in  the 
individual  benzene  worker  (Ex.  No.  221, 
pp.  26.  27),  Dr.  Parkinson  supported  this 
position  (Tr.  3/25/86,  p.  79).  Dr. 
Teitelbaum  further  stated  that  adding 
this  requirement  will  not  significantly 
increase  the  cost  of  any  test  since  the 
laboratories  currently  performing  most 
of  these  analyses  are  appropriately 
accredited  (Ex.  No.  221,  p.  27).  \o 
commenters  opposed  this 
recommendation.  OSHA  agrees  that  it  is 
important  that  laboratories  performing 
the  tests  be  accredited  and  accordingly 
has  added  the  requirements  in 
performance  language. 

Since  there  are  several  nationally 
recognized  accreditation  programs,  such 


as  those  of  the  American  College  of 
Pathologists  and  the  [oint  Commission 
for  Accreditation  of  Hospitals,  OSHA  is 
not  requiring  a  laboratory  to  be 
accredited  by  a  particular  organization. 
Successful  completion  of  the 
accreditation  process  will  assure  that 
the  laboratory  has  demonstrated 
consistently  acceptable  results  in  a 
proficiency  testing  program. 

Similarily.  in  order  to  assure  the 
pulmonary  function  tests  are  correctly 
administered,  the  Agency  has  added  a 
requirement  at  paragraph  (i)(l)(iii)  that 
"  *   *  *  persons  other  than  licensed 
physicians,  who  administer  the 
pulmonary  function  test  *  *  *  shall 
complete  a  training  course  in  spirometry 
sponsored  by  an  appropriate 
governmental,  academic  or  professional 
institution."  This  provision  is  consistent 
with  OSHA's  recently  promulgated 
standard  for  cotton  dust  (50  FR  51220). 

The  medical  surveillance  program  can 
be  divided  into  four  distinct  categories: 
the  initial  examination,  the  periodic 
examination,  the  additional  examination 
when  blood  conditions  are  abnormal 
and  the  surveillance  examination 
requirements  following  an  emergency 
exposure  to  benzene.  OSH,'\  believes 
that  adherence  to  the  requirements  of 
the  medical  surveillance  program  will 
enable  the  physician  to  detect  adverse 
health  effects  of  benzene  exposure  at  an 
early  and  therefore  sometimes 
correctable  stage,  and  will  aid  in 
determining  whether  an  individual  can 
wear  a  respirator. 

Initial  examination.  Consistent  with 
OSHA's  proposal,  the  initial 
examination  is  to  include  a  detailed 
occupational  and  medical  history, 
complete  physical  examination  and 
pertinent  laboratory  evaluation.  The 
following  areas  are  to  be  covered: 

Occupational  history.  Any  past 
exposure  to  chemicals  known  to 
adversely  affect  the  bone  marrow  or  any 
past  hematologic  abnormalities  which 
are  potentially  work-related  should  be 
recorded,  as  well  as  details  of  any 
exposure  to  radiation. 

Medical  history.  Any  past  illness  or 
abnormality  of  the  hematopoietic 
system  should  be  carefully  evaluated. 
Any  medications  with  adverse  effects 
which  impact  on  the  hematologic  system 
should  be  carefull\'  noted.  Smoking 
habits  and  hobbies  should  be  recorded. 

A  complete  physical  examination  of 
all  systems.  Laboratory  evaluation.  A 
complete  blood  count,  including  a 
thrombocyte  count,  erythrocyte  count,  a 
leukocyte  count  with  differential, 
hematocrit,  hemoglobin  and  erythrocyte 
indices  must  be  performed.  Any 
additional  tests  as  necesary  in  the 


opinion  of  the  examining  physician  shall 
also  be  administered. 

For  workers  who  may  wear  a 
respirator  for  more  than  30  days  in  a 
year,  the  initial  examination  also 
includes: 

A  thorough  history  of  the  cardio- 
pulmonary system  should  be  noted. 
Aspirometric  test  of  pulmonary  funi^ilon 
shall  be  performed.  The  spirometry  shall 
be  consistent  with  the  recommendation 
of  the  American  Thoracic  Society,  and 
include  at  a  minimum  a  forced  vital 
capacity  (FVC)  and  a  forced  expiratory 
volume  at  1  second  (FEVi).  The  test 
shall  be  carried  out  by  a  physician  or  by 
a  qualified  technician.  It  should  be  kept 
in  mind  that  normal  values  for 
spirometric  tests  in  blacks  can  be  lower 
than  those  for  the  general  population 
(Ex.  Nos.  159-49,  159-107). 

The  purposes  of  the  initial  medical 
examinations  are;  (1)  establish  the 
current  health  status  of  an  employee 
and  whether  employment  in  areas  with 
benzene  exposure  is  appropriate,  (2)  to 
determine  adverse  health  effects 
resulting  from  previous  exposures  to 
benzene  or  other  chemicals,  or 
radiation,  (3)  to  provide  a  baseline 
against  which  future  occupational  health 
examination  results  may  be  measured, 
and  (4)  to  determine  whether  the 
individual  can  safely  wear  a  respirator. 
OSHA  believes  that  the  described 
examination  will  elicit  the  appropriate 
information  to  assess  the  worker's  initial 
health  condition  and  allow  for  effective 
medical  monitoring. 

The  detailed  medical  history  will  aid 
the  physician  in  interpreting  the  results 
of  the  tests.  The  baseline  blood  count  is 
especially  important.  First,  individual 
counts  vary  and  knowing  the  individual 
basehne  allows  the  physician  to  more 
precisely  monitor  changes  which  may 
result  from  benzene  exposures. 
Secondly,  most  of  the  employees 
monitored  will  have  had  prior  benzene 
exposures,  many  at  levels  higher  than 
the  new  PEL.  The  intial  count  will 
provide  information  for  the  physician  to 
base  a  recommendation  on  whether 
further  benzene  exposure  is  appropriate. 
Dr.  Goldstein  testified  that  he  thought 
routine  complete  blood  counts  were  of 
value  for  asymptomatic  workers  with 
benzene  exposure  and  that  platelet 
counts  should  be  included  (Tr.  3/26/86. 
p.  159) 

OSHA  specifically  sought  comment  on 
whether  a  peripheral  blood  smear  and 
reticulocyte  count  should  be  required. 
Dr.  Goldstein  testified  that  he  would 
recommend  a  reticulocyte  count  on 
initial  screening  as  a  baseline,  but 
would  not  include  the  test  as  part  of 
routine  screening.  Regarding  the 
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peripheral  blood  smear.  Dr.Goldstein 
slated  he  would  want  to  have  a  blood 
smear  available  or  be  able  to  obtain  one 
rapidly  (Tr.  3/26/86  p.  166-167).  This 
would  be  for  follow-up  of  any 
abnormalities  detected  on  initial 
screening. 

Dr.  Bennett  did  not  believe  in  the  need 
for  a  reticulocyte  count  and  a  peripheral 
blood  smear  in  routine  surveillance 
since  they  are  not  included  in  routine 
laboratory  blood  screenings.  Moreover, 
regardmg  the  reticulocyte  count,  he 
testified  that  "the  range  of  normal  is 
between  0  4  and  1.5  percent  and 
therefore  it  allows  for  a  fair  amount  of 
error"  (Tr.  3/26/86.  pp,  131.  132). 

Although  Dr.  Teitelbaum  supported 
including  a  reticulocyte  count  and  a 
peripheral  smear  in  the  laboratory 
evaluation,  he  acknowledged  the 
difficulty  in  preparation  and  analyses  of 
the  specimen.  It  was  his  opinion  that 
including  these  tests  would  require  some 
retraining  of  the  medical  community  and 
close  supervision  of  testing  by  a 
qualified  hematologist  or  pathologist 
(Ex.  No.  221.  pp.  24-26). 

In  view  of  the  evidence,  OSHA  does 
not  consider  the  peripheral  blood  smear 
and  the  reticulocyte  count  to  be 
necessary  components  of  medical 
surveillance  for  benzene  exposure. 
Transportation  and  storage  problems  for 
these  tests,  coupled  with  the  complexity 
of  preparation  and  interpretaton  of 
results,  suggest  the  decision  regarding 
whether  to  carry  out  a  reticulocyte  count 
and  a  blood  smear  is  best  left  to  the 
examining  physician  (See  Appendix  C 
for  further  discussion  of  these  tests). 

Many  commenters  addressed  the 
requirement  in  the  proposal  that 
employees  who  wear  respirators  more 
than  30  days  per  year  have  a  chest  x-ray 
in  the  initial  examination  and  then  every 
5  years  thereafter.  Most  of  the 
commenters  stressed  the  independent 
health  risks  and  questionable  benefits 
presented  by  the  ex-ravs  (e.g..  Ex.  No. 
260,  pp.  49d;  Ex.  No.  201-16,  p.  3;  Ex.  No. 
201-13:  p.  6:  Ex.  No.  255D,  p.  3).  Dr. 
Parkinson  testified  at  the  hearing  that  he 
would  leave  the  question  of  the 
frequency  of  chest  x-rays  up  to  the 
discretion  of  the  individual  physician 
(Tr.  3/25/86.  p.  78).  OSHA  agrees  with 
the  commenters  that  the  examining 
physician  is  in  the  best  position  to 
determine  whether  the  benefits  of  this 
technique  would  outweigh  any  risks  to 
an  employee.  Therefore.  OSHA  has 
deleted  the  requirement  for  a  chest  x-ray 
from  both  the  initial  and  the  periodic 
examinations. 

During  the  physicial  examination  for 
employees  who  may  be  required  to  wear 
a  respirator,  special  attention  should  be 
given  to  the  eyes  (contact  lenses  or 


spectacle  wearing  may  interfere  with 
the  effectiveness  of  a  full  face  mask 
respirator  or  half  mask  respirator);  ears 
(perforated  tympanic  membranes),  facial 
contour  (respirator  fit);  skin  {facial 
irritation  from  respirators)  and  cardio- 
pulmonary system. 

The  pulmonary  function  test  (PFT), 
required  as  a  baseline  procedure,  is  to 
assure  that  those  employees  who  are 
required  to  wear  a  negative  pressure 
respirator  are  not  compromised  by  a 
pulmonary  deficit  that  has  not  been 
detected  by  regular  clinical 
examinations.  The  pulmonary  function 
test  will  detect  obstructive  and 
restictive  pulmonary  disease. 

In  addition,  the  physician  should 
consider  if,  in  his  or  her  opinion,  it  is 
necessary  to  evaluate  the  worker's 
ability  to  wear  a  respirator  during  a 
simulation  of  the  physicial  stresses  of 
the  actual  work  environment,  and 
consider  whether  additional  laboratory 
tests  such  as  an  electrocardiogram, 
single  breath  diffusing  capacity  or  other 
pulmonary  function  tests  are  necessary. 

Periodic  Examination.  OSHA 
proposed  periodic  medical  examinations 
to  be  administered  twice  yearly  in  order 
to  detect,  at  an  early  stage,  the 
pathological  changes  that  could  lead  to 
the  more  serious  diseases  caused  or 
aggravated  by  benzene  exposure.  By 
detecting  abnormalities  early,  workers 
may  be  removed  from  further  benzene 
exposure.  These  measures  could  prevent 
significant  morbidity  and  may  improve 
prognosis  in  individual  cases, 

OSHA's  preliminary  determination 
that  examinations  should  be  given  twice 
each  year  was  based  upon  the  fact  that 
the  serious  diseases  associated  with 
benzene  exposure  can  develop  rapidly 
and  therefore  relatively  frequent 
examinations  at  appropriate  intervals 
are  necessary  to  institute  removal  and 
so  avoid  exposure  to  a  greater  total 
dose. 

There  were  a  number  of  comments  on 
the  frequency  of  periodic  examinations. 
CMA  suggested  that  since,  in  its  view, 
medical  surveillance  had  "limited 
usefulness"  and  that  the  counseling  of 
employees  could  be  done  as  effectively 
with  less  frequency,  the  appropriate 
frequency  for  periodic  examinations  is 
annually.  (Ex.  No.  258,  pp.  147-149)  API 
agreed  (Ex.  No.  260,  pp.  33d,  35d).  API 
further  noted  that  where  voluntary 
medical  programs  are  in  place,  they 
generally  provide  for  annual 
examinations  (Ex.  No.  260,  pp.  35d). 

On  the  other  hand.  Dr.  Goldstein 
testified  that  he  anticipated  twice-yearly 
medical  and/or  laboratory  examinations 
would  have  a  higher  yield  of  true 
hematologic  problems  when  compared 
to  yearly  examinations  (Tr.  3/26/86.  p. 


128).  Lori  Abrams  of  the  Public  Citizens 
Health  Research  Group  recommended 
blood  testing  four  times  per  year  in 
order  to  catch  blood  disorders  that 
develop  rapidly  (Tr.  3/20/86,  pp.  119- 
120). 

After  considering  ail  of  the  above 
recommendations,  the  Agency  has 
decided  to  require  the  periodic  medical 
examinations  be  given  annually  rather 
than  semi-annually.  The  tests  that  make 
up  the  parts  of  the  medical  examination 
are  useful,  but  they  could  never  be 
administered  often  enough  to  discover 
all  the  blood  abnormalities  as  they 
occur.  Consequently,  a  reasonable 
period  must  be  chosen.  The  practice  of 
the  medical  profession  of  yearly  exams 
in  industry  now  provides  a  reasonable 
basis  for  judgment.  OSHA  is  persuaded 
that  examinations  given  on  a  yearly 
basis  will  provide  the  appropriate 
protection  for  workers.  The  Agency 
believes  the  yeariy  examinations  will  be 
almost  as  likely  to  pick  up  blood 
abnormalities  as  the  semi-annual 
examinations.  Finally,  OSHA  agrees 
with  commenters  that  the  Agency's 
second  goal  for  periodic  examinations, 
employee  questioning  and  counseling, 
can  be  accomplished  on  a  yearly  basis 
as  well  as  on  a  semi-annual  basis. 

OSHA's  proposed  periodic  medical  re- 
evaluation  of  workers  required  to  wear 
respirators  is  being  carried  forth  in  this 
final  standard.  The  evaluation  is 
necessary  because  the  development  of 
an  illness  or  the  use  of  a  new 
medication  which  may  affect  the 
cardiovascular  system  must  be  assessed 
for  its  possible  bearing  on  respirator 
wearing.  This  will  enable  the  physician 
to  determine  whether  the  individual  can 
safely  continue  to  wear  the  respirator  or 
whether  the  employee  should  be  fitted 
with  another  type  or  removed  from  any 
area  for  which  a  respirator  may  be 
necessary. 

As  proposed,  pulmonary  function  tests 
need  not  be  repeated  on  an  annual  basis 
since  little  additional  information  is 
likely  to  be  derived  from  such  practice. 
However,  repetition  following  a  three 
year  period  is  required  because  retesting 
as  that  frequency  will  provide 
reasonable  assurance  that  the  worker 
who  must  wear  a  respirator  has  not 
developed  some  significant  pulmonary 
disability  over  the  preceeding  three 
years. 

Dr.  Teitelbaum  testified  that  PFTs 
should  be  performed  initially  to  provide 
a  baseline  and  annually  thereafter  in 
order  to  find  out  when  a  worker's 
pulmonary  function  deteriorates  before 
the  deterioration  places  a  worker  in  a 
life-threatening  situation  (Tr.  3/24/86. 
pp.  5.  48).  On  the  other  hand,  Dr. 
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Parkinson  testified  that  the  three  year 
interval  was  appropriate  (Tr.  3/25/86.  p. 
146).  CMA.  in  their  comments,  also 
endorsed  the  three  year  interval  (Ex.  pp. 
139-142).  OSHA  agrees  with  Dr. 
Parkinson  and  CMA  and  has  therefore 
concluded  that  the  proposed  frequency 
provides  adequate  protection.  However, 
as  with  all  components  of  the  medical 
examination,  the  required  frequency  of 
the  PFT  is  a  minimum  standard  and  if 
the  physician  feels  that  testing  should  be 
done  on  a  yearly  basis,  the  physician  is 
free  to  exceed  the  required  frequency. 

Additional Examinations.The  purpose 
of  the  initial  and  periodic  examinations 
is  to  screen  for  employees  who  have 
developed  abnormalities.  When 
abnormalities  in  the  blood  are  detected, 
an  additional  blood  examination  shall 
be  carried  out  to  confirm  the  findings 
1910.1028  (i](5).  If  the  second  test  shows 
abnormalities  which  cause  concern  to 
the  physician,  the  employee  shall  be 
removed  temporarily  from  exposure  to 
benzene  and  the  examining  physician 
shall  refer  the  employee  to  a 
hematologist/internist  for  further 
examination,  unless  the  examining 
physician  has  good  reason  to  believe 
such  additional  referral  is  not  needed. 
The  purpose  of  removal  at  this  stage  is 
to  avoid  the  possibility  of  deterioration 
in  the  employee's  blood  picture  due  to 
continued  exposure  to  benzene.  The 
purpose  of  consultation  with  a 
hematologist/internist  is  to  provide  the 
necessary  special  tests  and  expertise  to 
make  a  diagnosis,  to  advise  on 
treatment  and  also  to  advise  whether 
continued  or  future  exposure  would  be 
an  unacceptable  risk  to  the  health  of  the 
worker  (Evidence  indicates  there  are 
enough  specialists  in  the  country  (Tr.  3/ 
26/86,  pp.  174-7;  Ex.  No.  159-1)). 

Certain  abnormalities  found  through 
routine  screening  are  of  greater 
significance  in  a  benzene-exposed 
worker  and  warrant  immediate 
consultation  with  a  specialist. 
Macrocytosis  may  be  an  important  early 
indicator  of  toxicological  effects: 
anemia,  leukopenia,  thrombocytopenia, 
and  an  abnormal  differential  count  are 
significant  hematological  signs.  In  the 
case  of  microcytic  anemia,  a  thorough 
search  for  other  causes  of  this  type  of 
anemia  should  be  made  prior  to  deciding 
that  referral  to  a  hematologist/internist 
is  necessary. 

In  this  final  standard,  paragraphs 
(i)(5)(A)  through  (C)  contain  the  criteria 
that  mandate  further  laboratory  testing 
and  referrals.  OSHA  proposed  further 
testing  and  referrals  be  triggered  by 
specific  numerical  findings  (i.e.  a 
hemoglobin  level  below  14  grams 
precent  for  males  or  below  12  grams 


percent  for  females).  However. 
throughout  the  course  of  this  rulemaking 
different  definitions  of  normal  blood 
parameters  and  trigger  points  have  been 
presented  to  OSHA. 

Data  from  the  First  National  Health 
and  Nutrition  Examination  Survey 
shows  variations  in  the  normal  range  for 
white  cell  counts  related  to  age,  sex. 
race,  and  smoking  habits  (Ex.  No.  159- 
56).  Similarly,  variations  occur  in  the 
normal  ranges  for  other  blood  elements 
especially  with  regard  to  sex  and 
geography.  Thus,  all  these  factors  need 
to  be  considered  when  defining 
acceptable  levels  of  formed  blood 
elements  for  pre-employment 
assessment,  as  part  of  routine  medical 
surveillance  and  for  decisions  to  refer 
benzene  workers  to  a  hematologist/ 
internist. 

OSHA  recognizes  that  there  are  no 
absolute  "normal  values"  for  the  various 
blood  parameters.  Therefore,  any  choice 
of  "normal  ranges"  of  blood  parameters 
and  "trigger  values"  for  referral  will  be 
arbitrary  to  some  extent  and  have 
limitations.  OSHA  has  selected  the 
normal  ranges  and  trigger  points  for 
referral  that  it  believes  are  the  most 
practical  and  have  the  fewest 
limitations. 

Clearly,  an  important  element  in  the 
medical  evaluation  is  the 
preemployment  white  cell  count.  Any 
progressive  change  in  the  white  cell 
count  of  any  other  blood  parameter  must 
be  carefully  monitored,  taking  into 
account  not  only  the  precision  of  the 
method  but  also  the  variation  which 
occurs.  A  count  of  4000  w^hite  blood  cells 
per  mm^  is  being  carried  forward  from 
the  proposal  as  the  lower  limit  for 
normal,  below  which  referral  is 
necessary.  Any  value  below  this  also 
needs  to  be  assessed  against  the 
preemployment  level  taking  into  account 
the  factors  cited  above.  Comparison  of 
blood  cell  counts  against  the 
individual's  baseline  count  from  a 
previous  evaluation  will  be  helpful  in 
detecting  whether  any  abnormality 
exists. 

Raised  white  blood  cell  counts  may  be 
caused  by  various  infections,  allergies, 
physical  activity,  some  drugs  and 
smoking.  However,  a  rapid  increase  in 
white  blood  cells  particularly  with 
abnormal  differential  count  may 
indicate  the  onset  of  leukemia.  Since 
such  an  onset  may  be  sudden  and 
progress  rapidly,  any  benzene-exposed 
worker  who  feels  unwell  and  manifests 
symptoms  of  fatigue,  weakness,  loss  of 
appetite,  bruising,  hemorrhage,  or 
unexplained  fever  should  be  encouraged 
to  report  at  once  to  a  physician.  Medical 
and  blood  examinations  should  be 


carried  out  immediately.  If  the  physician 
considers  it  necessarj',  the  worker  may 
be  referred  directly  to  a  hematologist/ 
internist. 

Setting  the  upper  limit  of  the  white 
blood  count  (WBC)  that  requires 
consulation  is  more  difficult,  Winfrobe's 
Clinical  Hematology  recommended  an 
upper  limit  of  normal  of  10,000  cells/ 
mm^.  However,  it  has  been  pointed  out 
in  Wintrobe's  current  textbook  (Ex.  No. 
159-102)  that  using  this  value  in  the 
working  population,  where  external 
stresses  such  as  exercise  and  infection 
can  produce  an  elevated  white  cell 
count  with  a  normal  differential  count, 
may  be  problematic. 

The  main  screening  goal  at  the  upper 
limit  of  normal  in  this  working 
population  is  the  detection  of  leukemia. 
Cancer  Medicine  reports  that  the 
median  white  count  of  over  1500 
patients  with  AML  was  between  15.000 
and  20.000/ul.  However,  ten  percent  of 
the  patients  had  white  counts  lower 
than  2000/ul  and  slightly  over  one- 
quarter  of  the  patients  had  white  counts 
of  less  than  5000/ul.  Cancer  Medicine 
also  states  that.  "When  the  leukocyte 
level  is  elevated  the  circulating  cells  are 
usually  predominately  leukemic."  (Ex. 
No.  15-26) 

Therefore,  recognizing  elevated  white 
cell  counts  can  occur  with  numerous 
etiologies  (i.e.  infections)  other  than 
benzene  exposure  and  that  a  large 
number  of  leukemia  patients  have 
WBCs  below  10.000,  OSHA  has  decided 
not  to  include  an  upper  level  of  normal 
for  WBC.  Worker  protection  will  be 
maintained  by  the  requirement  that  the 
physician  consult  with  a  hematologist  or 
internist  when  the  WBC  is  below  4000 
per  mm^  or  when  there  are 
abnormalities  in  the  leukocyte 
differential  count. 

There  were  various  recommendations 
made  in  the  testimony  regarding  the 
normal  range  for  red  blood  indices.  The 
limitations  of  absolute  values  for 
hemoglobin  and  hematocrit  were  also 
discussed.  For  example.  Dr.  Parkinson 
testified  that  workers  in  some  areas 
have  normal  hemoglobin  values  as  high 
as  16mg  [Tr..  3/25.  p.  79).  Variations 
from  "normal"  blood  parameters  may  be 
related  to  a  number  of  factors.  For 
example,  hemoglobin  values  are  known 
to  vary  according  to  altitude,  thus 
ensuring  that  no  specific  fixed  level  is 
appropriate  for  all  geographic  areas. 
Higher  levels  are  normal  at  higher 
altitudes  since  more  hemoglobin  is 
necessary  in  these  settings  to  transport 
adequate  oxygen  to  the  tissues. 

Because  the  hematocrit  and 
hemoglobin  levels  vary  by  geographic 
area,  OSHA  has  deleted  the  absolute 
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levels  and  substituted  the  normal  limit, 
which  is  determined  by  all  laboratories 
for  their  reference  populations  and 
consists  of  limit  within  a  95  percent 
confidence  interval  (C.I.). 

In  this  final  standard  as  in  the 
proposal,  a  fall  in  the  hemoglobin  level 
from  an  individual'sbaseline,  even  if  the 
level  remains  within  the  normal  range 
for  the  reference  group,  will  trigger  a 
repeat  test  and  consideration  for 
referral,  paragraph  (i)|5](;)(A).  Several 
physicians  emphasized  the  clinical 
significance  of  such  a  finding,  stressing 
the  need  to  compare  an  individual's  test 
values  to  the  baseline  tests  as  well  as  to 
compare  the  individual's  test  results  to 
the  reference  population  (e.g.,  Ex.  No. 
221  pp.  22:  Tr.  3/25/86.  pp.  79-80). 

A  change  has  been  made  for  the 
thrombocyte  (platelet)  count,  which 
must  now  vary  more  than  20  percent 
from  the  employee's  most  recent  values 
or  fall  outside  the  normal  limit  (95 
percent  CI)  as  determined  by  the 
laboratory  in  order  to  trigger  a  referral. 
Dr.  Goldstein  testified  that  the  proposed 
trigger  variation  of  15  percent  was  too 
small  and  that  20  percent  would  be  more 
appropriate  (Tr.  3/26/86,  p.  159).  Dr. 
Bennett  noted  that  the  15  percent  figure 
was  not  in  common  usage  and  that 
further  testing  should  be  triggered  only  if 
the  platelet  falls  below  the  lower  limit 
as  established  by  the  reference 
laboratory  (Tr.  3/26/86,  p.  131)  or  two 
standard  deviations  below  the  normal. 
OSHA  agrees  that  the  15  percent 
variance  figure  for  platelets  was  too  low 
and  had  therefore  set  the  final  variance 
at  20  percent. 

OSHA  emphasizes  that  the  criteria 
listed  in  paragraphs  (i)(5)(i)(A)  through 
(C),  while  representative  of  the  major 
hematological  findings  that  warrant 
further  investigation,  are  not  the  only 
conditions  that  may  require  further 
testing  or  referrals.  For  example,  several 
of  the  medical  experts  emphasized  the 
need  to  recognize  trends,  comparing 
results  to  baseline  tests,  to  consider  all 
blood  parameters,  and  to  identify 
patterns.  (Tr.  3/26/86.  pp.  160;  Tr.  3/25/ 
86,  p.  77).  Physicians  should  be  aware  of 
the  fact  that  there  may  be  other 
conditions  requiring  further 
investigation. 

Physician  discretion  in  ordering 
retests  and  making  referrals  to 
hematologists/internists  has  been 
retained  in  two  ways.  First,  the 
hematocrit  and  hemoglobin  findings  and 
platlet  and  WBC  will  require  retesting 
and/or  referral  only  when  the  abnormal 
count  or  trend  in  counts  cannot  be 
explained  by  other  medical  reasons, 
(paragraph  (i)(5)(i)(A)).  Secondly,  the 
exception  in  the  provision  for  referral  to 
a  hematologist  or  an  internist  that  was 


in  the  proposal  has  been  retained  in 
paragraph  (i)(5)(ii)  in  this  final  standard. 
This  provides  for  referral  "unless  the 
physician  has  good  reason  to  believe 
such  referral  is  unnecessary."  OSHA 
believes  all  the  changes  reflect  current 
expert  opinion  and  knowledge,  and  will 
protect  workers  whose  blood  counts 
become  abnormal  while  ensuring 
sufficient  physician  discretion  to 
prevent  unnecessary  tests  and  referrals. 

OSHA  believes  that  the  above 
requirement  for  interpreting  the  CBC, 
including  consideration  of  referral  to  a 
specialist  whan  counts  reach  the 
specified  levels,  are  supported  by 
current  medical  knowledge  and  are 
necessary  to  adequately  protect 
workers.  Some  commenters,  such  as  API 
(Ex.  No.  142-31)  have  criticized  similar 
CBC  interpretation  guidelines  because 
of  the  number  of  evaluations  that  will  be 
triggered  by  abnormal  blood  counts. 
However,  OSHA  believes  the  risks  of 
serious  adverse  health  effects  such  as 
leukemia,  aplastic  anemia,  cytopenias  or 
pancytopenia,  coupled  with  the 
possibility  of  reversal,  treatment  and 
improved  prognosis,  warrant  the  above 
enumerated  provisions.  The  lowering  of 
exposures  to  1  ppm  will  mean  that  the 
number  of  referrals  will  be  small. 

Emergency  Exposures.  Following  an 
emergency  situation  in  which  a  worker 
is  exposed  to  an  excess  amount  of 
benzene,  documentation  of  enhanced 
absorption  of  benzene  through  a  uninary 
phenol  test  is  required  so  that  increased 
medical  surveillance  can  be  initiated,  if 
needed.  The  most  extensively  used  and 
validated  method  of  detection  in  this 
situation  is  the  urinary  phenol  test  (Ex. 
No.  159-82).  Elevated  urinary  phenol 
levels  can  occur  without  benzene 
exposure  (Ex.  No.  159-29),  but  these 
instances  do  not  detract  from  the  overall 
effectiveness  of  the  test  when 
overexposure  has  occurred.  Testimony 
at  the  hearings  generally  supported  a 
urinary  phenol  test  following  emergency 
exposures. 

OSHA  proposed  to  require  that  the 
employer  also  provide  an  employee 
whose  urinary  phenol  is  above  75mg/L 
with  a  complete  blood  count  at  the  end 
of  3  months  following  the  emergency 
exposure  in  order  to  determine  if  blood 
abnormalities  have  developed  from  the 
exposure.  OSHA  noted  that  if 
abnormalities  develop,  a  referral  to  a 
specialist  for  diagnosis  and  treatment 
may  be  needed.  Dr.  Parkinson  testified 
that  the  one  blood  count  is  inadequate. 
He  stated  that  an  immediate  blood 
count  is  necessary  to  ensure  the 
worker's  baseline  blood  indices  are 
within  normal  limits  at  the  time  of  the 
emergency.  Moreover,  he  stated  that 
monthly  counts  following  the  emergency 
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exposure  were  necessary  to  detect 
possible  marrow  suppression  than  can 
occur  over  time  with  acute  high  dose 
exposure.  (Tr.,  3/25/86,  pp.  77-78). 
OSHA  agrees.  Therefore,  paragraph 
(i)[4)(iii)  now  requires  employees  be 
provided  with  "a  complete  blood 
count  *  *  *  immediately  and  at 
monthly  intervals  for  a  duration  of  (3) 
months  following  the  emergency 
exposure. 

Additional  Provisions.  The  final 
standard  retains  the  requirement  in  the 
proposal  that  the  employer  provide  the 
examining  physician  with  certain 
information  (paragraph  {i)(6)).  This 
includes: 

(1)  A  copy  of  the  regulations  and 
appendices. 

(2)  A  description  of  the  employee's 
duties  as  related  to  exposure. 

(3)  The  employee's  actual  or 
representative's  exposure  level. 

(4)  Information  regarding  the  use  of 
personal  protective  equipment. 

(5)  Information  from  previous 
employment-related  medical 
examinations  not  otherwise  available  to 
the  physician. 

The  purpose  of  making  this 
information  available  to  the  physician  is 
to  aid  in  the  evaluation  of  the 
employee's  health  in  relation  to  assigned 
duties  and  to  help  the  physician 
determine  fitness  to  wear  personal 
protective  equipment  when  required. 

For  each  examination  required  under 
this  section  the  employer  shall  obtain  a 
written  opinion  from  the  examining 
physician  which  shall  include: 

1.  The  occ  nationally  pertinent  results 
of  the  medical  examination  and  tests. 

2.  The  physician's  opmion  as  to 
whether  the  employee  has  any  detected 
medical  conditions  or  is  taking  any 
medication  which  would  place  the 
employee  at  increased  risk  of  material 
impairment  from  exposure  to  benzene  or 
from  the  use  of  personal  protection 
equipment. 

3.  An  opinion  as  to  the  employee's 
ability  to  wear  a  respirator  when  it  is 
required. 

4.  A  statement  that  the  employee  has 
been  informed  by  the  physician  of  the 
results  of  the  medical  examination  and 
any  medical  conditions  resulting  from 
benzene  exposure  which  require  further 
explanation  or  treatment. 

The  purpose  of  requiring  the 
examining  physician  to  supply  the 
employer  with  a  written  opinion  is  to 
provide  the  employer  with  a  medical 
basis  to  aid  in  the  initial  placement  of 
employees  and  to  assess  the  employee's 
ability  to  use  protective  clothing  and 
equipment.  The  requirement  that  an 
employee  be  provided  with  a  copy  of  the 
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physician's  written  opinion  within  15 
days  will  ensure  that  the  employee  is 
informed  of  the  receipt  by  the  employer 
of  the  results  of  the  medical 
examination  in  a  timely  manner.  The 
purpose  in  requiring  that  specific 
findings  or  diagnoses  unrelated  to 
occupational  exposure  to  benzene  not 
be  included  in  the  written  opinion, 
paragraph  (i)(7)(ii),  is  to  encourage 
employees  to  take  the  medical 
examinations  by  removing  any  concern 
that  the  employer  will  obtain 
information  about  their  physical 
condition  that  is  unrelated  to 
occupational  exposures. 

Editorial  changes  have  been  made  in 
paragraph  (i](7)(ii)  which  stipulates  that 
the  physician  shall  not  reveal  in  the 
written  opinion  given  to  the  employer. 
specific  records,  findings  and  diagnoses 
that  have  no  bearing  on  an  employee's 
ability  to  work  in  a  benzene  exposed 
workplace.  The  purpose  of  this 
provision  remains  protection  of  the 
privacy  of  the  employee  by  not  having 
the  physician  reveal  non-occupational 
related  conditions  to  the  employer.  This 
provision  has  been  included  in  prior 
standards. 

Union  representatives  raised  the  issue 
of  the  proper  treatment  of  sensitive 
personal  information  that  might  be 
gleaned  from  the  medical  examinations 
(Ex.  No.  262.  p.  49).  Both  Dr.  Parkinson 
and  Dr.  Mirer  testified  that  extreme  care 
had  to  be  taken  with  the  information  so 
that  the  employees  would  not  be 
arbitrarily  fired  or  transferred  (Tr.  3/25/ 
86,  pp.  72;  82;  Tr.  3/27/86.  pp.  159, 160). 

OSHA  is  concerned  about  privacy. 
Mindful  of  these  concerns,  the  Agency 
has  drafted  medical  surveillance  to:  (1) 
limit  the  amount  of  information 
collected  to  that  which  a  physician 
would  need  to  determine  whether  an 
employee  could  safely  work  in  an  area 
where  benzene  exposure  exceeds  the 
action  level,  and  (2j  limit  the 
information  the  physician  reveals  to  the 
employer  to  only  those  findings  germane 
to  occupational  exposure  to  benzene 
(paragraph  (i)(7)(ii)).  The  Agency  cannot 
restrict  physicians  from  providing 
employers  with  information  that  bears 
upon  an  emplo\ee's  ability  to  work  in  a 
benzene  exposed  area,  because  to  do  so 
could  easily  result  in  the  employee's 
health  or  even  the  health  and  safety  of 
other  employees  being  compromised. 
Moreover,  the  employer  may  need  this 
information  in  order  to  gauge  the 
effectiveness  of  the  company's  health 
and  safety  program.  However,  OSHA 
can  and  has  greatly  limited  the 
information  from  the  medical 
examinations  that  the  physician  is 
allowed  to  report  to  the  employer. 


OSHA  believes  this  approach  which  is 
consistent  with  other  standards  (e.g.. 
EtO),  strikes  the  proper  balance 
between  the  employer's  need  to  know 
about  conditions  related  to  occupational 
exposure  and  employees'  privacy  rights. 

Medical  Removal.  OSHA  proposed 
that  medical  removal  from  further 
benzene  exposure  should  occur  in  two 
circumstances.  The  first  is  a  temporary 
removal  when  the  plant  physician 
considers  that  referral  to  a 
hematologist/intemist  is  necessary 
while  waiting  for  the  hematologist/ 
internist  report  (paragraph  (i)(8)(i)j.  The 
justification  for  temporary  medical 
removal  by  the  plant  physician  while 
awaiting  consultation  by  the 
hematologist/intemist  is  based  on  the 
fact  that,  in  some  cases,  blood 
abnormalities  may  rapidly  progress  to 
serious  and  possibly  life-threatenmg 
disease  and  continued  benzene 
exposure  could  influence  such  an  event. 

The  second  circumstance  where 
medical  removal  occurs  follows  the 
findings  of  the  hematologist/intemist. 
With  this  information  from  the  specialist 
in  hand,  the  physician  needs  to  decide 
whether  the  employee  can  return  to 
work  involving  benzene  exposure  or 
whether  the  employee  shall  be  kept 
away  from  further  benzene  exposure 
either  permanently  or  until  the  blood 
has  returned  to  normal.  If  this  removal  is 
temporary,  an  estimate  is  to  be  made  of 
the  probable  removal  period  and  the 
times  of  further  follow-up  examinations. 
OSHA  considers  that  at  a  PEL  of  1  ppm 
such  removal  procedures  will  be 
minimal  in  number. 

In  the  proposal,  OSHA  posited  several 
reasons  for  temporarily  or  permanently 
removing  the  employee  following 
consultation  with  of  the  hematologist/ 
internist.  First,  an  employee  who  is 
removed  from  benzene  exposure  at  the 
earliest  possible  time  is  given  the  best 
chance  of  enabling  his  or  her  blood  to 
return  to  normal.  Second,  continued 
exposure  could  cause  serious 
progressive  and  possibly  fatal  disease, 
sometimes  with  rapid  onset.  The  Agency 
noted  that  blood  conditions  can 
deteriorate  rapidly  during  conditions  of 
continuing  exposure.  Removal  and 
treatment  may  prevent  death,  cure 
illness  or  improve  the  employee's 
condition. 

Most  of  the  commenters  supported 
some  form  of  medical  removal.  For 
example,  CM.^  commented  that  they 
believed  the  "provisions  for  medical 
removal  are  appropriate"  (Ex.  No.  201- 
33.  p.  147).  However,  commenters, 
especially  physicians,  disagreed  on  the 
level  of  health  benefits  to  be  gained 


from  medical  removal,  Dr.  Parkinson 
testified: 

*  *  *  It  seems  clear  from  medical  evidence 
that  in  many  cases,  blood  dyscrasias  do 
precede  aplastic  anemia  and  leukemia,  and 
removal  from  exposure  does  reduce  the  risk 
of  progression  to  leukemia  or  aplastic  anemia 
(Jr..  3/25/86.  p.  83). 

Dr.  Teitelbaum.  in  enumerating  the 
appropriate  bases  of  medical 
surv'eillance  emphasized  the  necessity 
of  "removing  from  exposure  to  benzene 
those  workers  with  diseases  which 
might  predispose  them  to  adverse 
effects  such  as  pre-existing  chronic 
anemias,  leukopenias  and 
thrombocytopenias"  (Ex.  No.  221,  p.  16). 

On  the  other  hand.  Dr.  Bennett 
testified  that,  for  two  diseases,  AML  and 
myelodysplasia,  once  the  underlying 
bone  marrow  damage  has  been 
manifested  in  the  form  of  abnormal 
blood  counts,  the  prospects  for  a  return 
to  normal  bone  marrow  are  poor  (Tr.,  3/ 
26/86.  p.  124).  However,  in  response  to  a 
question  about  whether  a  patient  with 
some  form  of  potentially  reversible  bone 
marrow  damage  should  be  removed 
from  exposure  to  benzene  until  the 
"picture  clarified,"  Dr.  Bennett  replied, 
"Yes"  (Tr,,  3/26,  86,  p.  138]  Moreover, 
Dr.  Bennett  testified  that  removal  from 
benzene  exposure  would  be  prudent  if  a 
patient  has  *  *  *"  bone  marrow 
damage  that  cannot  be  reversed,  or  a 
condition  which  stimulates  the  bone 
marrow  on  a  chronic 
basis  *  *  *  [because]  *  *  *  the  bone 
marrow  precursor  cells  may  be 
stimulated  enough  so  that  additional 
insult  by  an  agent  such  as  benzene  may 
be  adverse (Tr..  3/26/86,  p.  137). 

Dr.  Teitelbaum  enumerated  several 
instances  where  removal  might  be 
appropriate.  He  noted  that  the  work  of 
Jandl  and  others  suggested  conditions 
which  lead  to  malignant  change  might 
be  prevented  through  early  detection 
followed  by  removing  the  exposed 
worker  (Ex.  No.  221,  pp.  14).  Other 
instances  where  removal  would  be 
appropriate  would  be  for  workers  who 
have  aplastic  anemias  or  underlying 
autoimmune  diseases  that  might 
predispose  to  aplastic  anemias.  (Ex.  No. 
221.  pp.  16. 19). 

Although  physicians  may  disagree  on 
the  criteria  and  circumstances  for 
removal  and  the  precise  advantages  to 
be  gained  from  medical  removal,  nearly 
all  physicians  who  evaluated  the  issue 
could  envision  some  set  of 
circumstances  where  removal  is 
appropriate.  Therefore,  after  considering 
all  the  evidence  in  the  record  on  medical 
removal.  OSHA  has  concluded  that 
medical  removal  is  an  integral  and 
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essential  part  of  medical  surveillance  in 
this  final  standard. 

Medical  removal  of  provides  an 
opportunity  for  blood  abnormalities, 
particularly  aplasias  and  cytopenias,  to 
reverse  themselves  before  they  become 
irreversible.  The  second  basis  for 
rtjmoval  is  to  prevent  increased  benzene 
exposure  for  those  workers  w^ho  already 
show  signs  of  more  serious  diseases 
such  as  leukemia  and  aplastic  anemia. 
In  these  cases,  most  physicians 
recommend  removal  from  the  possible 
causative  agent.  If  the  cause  cannot  be 
determined,  it  is  still  prudent  to  remove 
a  worker  to  avoid  a  known  leukemogen 
that  could  increase  the  adverse  effects 
through  a  synergistic  or  additive 
mechanism  with  the  primary  leukemic 
agent. 

After  reviewing  the  evidence,  OSHA 
concludes  that  the  proposars  analysis  of 
the  mechanism  for  removal  is  correct. 
The  decision  is  made  based  on  objective 
evidence  of  the  tests,  the 
recommendations  of  the  specialist  and 
the  examing  physician's  judgment. 

Dr.  Kenneth  B.  Miller  from  OCAW 
and  Dr.  Parkinson  recommended 
medically-removed  workers  be  provided 
extra  examinations,  preferably  by  a 
three  doctor  review  panel  (Tr.  3/27/86: 
3/25/86).  There  was  concern  that  the 
physician  and  hematologist  hired  by  the 
company  may  be  overly  conservative, 
inclined  to  remove  an  employee  who  is 
still  capable  of  working  in  an  area 
where  benzene  exceeds  the  action  level 
(e.g.  Tr.,  3/25/86.  pp.  8&-90).  Moreover, 
in  noting  the  gravity  of  the  situation  for 
workers,  they  pointd  out  some  workers 
could  still  lose  their  livelihoods  in  that 
even  if  MRP  is  instituted,  it  is  likely  to 
be  limited  in  time  and  scope.  They 
believed  a  review  panel  of  physicians 
would  lessen  fears  of  job  loss,  thus 
encouraging  full  participation. 

OSHA  believes  the  recommendation 
for  a  follow-up  examination  has  merit 
but  the  Agency  is  not  persuaded  that  a 
three  physician  review  panel  is 
necessary  to  ensure  appropriate  care  for 
employees  with  abnormal  hematological 
findin;?s.  The  medical  surveillance 
paragraph  provides  for  an  initial 
examination,  periodic  examinations, 
additional  examinations  and  referrals, 
emergency  examinations  and  a  follow- 
up  examination  for  employees  who  are 
rem.oved  for  medical  reasons.  Referrals 
are  to  be  made  to  board  certified 
hematologists  or  internists,  thereby 
insuring  the  input  of  the  appropriate 
medical  experts  whenever  an  employee 
is  removed  for  medical  reasons.  OSHA 
does  not  believe  addmg  more  physicians 
to  the  plan  would  improve  the  medical 
care  provided  to  the  employee. 


Medical  Removal  Protection.  In  the 
preamble  to  the  proposal,  OSHA  raised 
the  issue  of  medical  removal  protection. 
There  we  said  OSHA  would  expect  that 
employers  who  were  able,  would 
provide  employment  in  areas  of  no 
benzene  exposure  or  areas  below  the 
action  level  to  those  employees 
temporarily  removed  from  benzene 
exposure  for  medical  reasons.  OSHA 
suggested  that  the  details  of  such 
transfers  are  best  left  to  collective 
bargaining  and  employer  personnel 
policies.  However,  the  Agency 
specifically  sought  comment  on  whether 
there  is  a  health  justification  for 
including  such  a  provision. 

Medical  removal  protection  (MRP), 
has  been  used  in  other  OSHA 
standards.  OSH.^'s  MRP  program  for  the 
lead  standard  was  upheld  by  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  in  United 
Steelworkers  of  America,  AFL-CIO  v. 
Marsha//,  64? F.  2dlia9(D.C.  Cir.  1980), 
Cer.  denied.  Lead  Industries  Association 
Inc.  v.  Donovan.  101  S.  Ct.  3148  (1981). 
Part  of  the  MRP  program  for  lead 
involved  a  wcge  retention  provision  for 
workers  who  transferred  to  other  jobs  or 
were  laid  off  in  order  to  avoid  continued 
exposure  to  unacceptable  levels  of  lead. 

In  1981,  the  Supreme  Court,  in 
American  Texti/e  Manufacturers 
Institute  (ATXlI)  v.  Donovan,  452  U.S. 
490  (1981).  struck  down  the  MRP  of  the 
cotton  dust  regulation,  but  left  the  job 
transfer  provision  in  effect.  The  Court 
held  that  OSHA  did  not  explain  how  the 
provision  was  related  to  the 
achievement  of  a  safe  and  healthful 
work  environment  [Id.  at  537-538),  The 
Court  did  not  decide  the  issue  of 
whether  OSHA  had  the  underlying 
authority  to  promulgate  such  a 
provision. 

OSHA  raised  the  issue  of  whether 
evidence  showed  health  reasons  for 
MRP  when  it  reevaluated  the  cotton 
dust  standard.  OSHA  concluded  it  did, 
both  the  industry  and  union 
recommended  it  and  MRP  was  included 
in  this  final  standard  (50  FR  51120;  Dec. 
13, 1985), 

Medical  removal  provisions  are 
appropriate  when  they  can  be  shown  to 
provide  employee  health  benefits.  This 
preventative  health  mechanism  is 
particularly  appropriate  when  a 
worker's  body  may  be  biologically 
monitored  for  adverse  health  effects 
caused  by  exposures  and  when  the 
health  effects  are  reversible.  Under 
these  circumstances,  temporary  medical 
removal  can  assist  in  protecting  the 
worker  by  limiting  further  occupational 
exposure,  and  by  enabling  a  worker  to 
recover  from,  identified  adverse  health 


effec!.-.  •vhlle  remaining  under  the 
medi'".i"  surveillance  program  of  the 
emplover.  Evidence  in  the  record  shows 
that  benzene  meets  both  of  these  tests, 
as  discussed  previously. 

In  addition.  OSHA  has  received  many 
comments  to  the  benzene  record  on  the 
role  of  wage  rate  retention  in 
encouraging  workers  to  participate  in 
medical  surveillance  programs. 

Mr.  Donald  Broad,  a  steelworker, 
testified: 

Certainly,  you  must  have  an  earnings 
provision.  We've  had  a  lot  of  people  sign  off 
OSHA  physicals  in  the  past.  They've  been 
borderline  with  high  blood  pressure  or  trace 
of  sugar,  and  they're  iusi  scared  to  death  of 
losing  their  job  or  their  position  or  whatever. 
and  that's  probably  the  biggest  reason  people 
sign  off  OSHA.  as  they  are  scared  of  Uis.ng 
money.  (Tr.  3/25/86,  p".  183). 

George  Cafasso,  another  steelworker, 
agreed,  stating  that  workers  feared  loss 
of  monev  and  also  their  jobs.  (Tr.  3/25/ 
86,  p.  183). 

Margaret  Seminario,  Associate 
Director  of  Occupational  Safety  and 
Health.  AFL-CIO.  testified  that" workers 
refuse  medical  tests  because  of  fear  of 
losing  their  jobs.  She  testified  thai  it  is 
inappropriate  for  OSHA  to  include 
medical  removal  without  a  wage 
maintenance  provision  similar  to  that  in 
the  lead  standard  (Tr.  3/25/86,  p.  183). 

Joseph  L.  Durst,  Jr.,  Health  and  Safety 
Director  for  the  United  Brotherhood  of 
Carpenters,  testified  that  his  members 
would  not  take  the  medical  examination 
if  they  thought  the  consequences  would 
be  to  lose  their  jobs  (Tr.  3/27/86.  p.  106). 

Dr.  Franklin  Mirer.  Director  of  U.A.W. 
Health  and  Safety  Department,  testified 
that  while  he  did  not  know  of  any  auto 
workers  exposed  to  benzene  who  had 
refused  to  take  medical  examinations, 
he  did  know  of  other  workers  who  had 
done  so,  particularly  inplant  lift  track 
drivers  (Tr.  3/25/86.  p.  40). 

Several  physicians  also  testified  to  the 
importance  of  a  rate  retention 
component  of  medical  removal.  Dr. 
David  Parkinson  testified  that  he 
believed  it  to  be  absolutely  imperative 
that  benzene  workers  be  provided  with 
a  benefit  plan  like  the  one  in  the  lead 
standard.  Without  this  protection.  Dr. 
Parkinson  stated,  workers  would  be 
reluctant  to  participate  in  medical 
removal.  He  testified  that  the  medical 
evidence  was  clear  that  in  many  cases 
blood  dyscrasias  precede  aplastic 
anemia  and  leukemia  and  that  removal 
from  exposure  does  reverse  dyscrasias, 
thereby  presumably  reducing  the  risk  of 
progression  to  aplastic  anemia  or 
leukemia  (Tr.  3/25/86,  p.  63). 

Dr.  Miller  testified  that  an  employee 
who  is  removed  from  a  benzene- 
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exposed  job  for  medical  reasons  should 
have  a  new  job.  retaining  the  employee  s 
wage  rate  and  seniority.  If  this  is  not 
possible.  Dr.  Miller  slated,  the  employer 
must  maintain  wages  for  some  penod  nf 
time,  perhaps  12-18  months  (Tr.  3/27/86 
p.  98). 

Industry  representatives  were 
generally  opposed  to  inclusion  of  a  wage 
rate  retention  provi.sion.  (Ex.  Nos.  258; 
259:  260),  For  example.  CMA,  in  their 
Post-Heanng  Brief,  supported  OSHA's 
medical  removal  provisions,  but  argued 
that  a  wage  retention  provision  WdS 
"neither  legally  supportable  nor 
necessary  in  practice"  (Ex.  No.  258,  p. 
157).  The  trade  association  questioned 
OSHA's  authority  to  require  MRP,  citing 
section  4(b)(4)  of  the  Act.  Additionally, 
CMA  stated  that  the  omission  of  a  wage 
retention  provision  in  the  OSH  Act 
reflected  the  intent  of  Congress,  since 
the  OSH  Act  was  passed  only  a  year 
after  the  Federal  Coal  Mine  Health  and 
Safety  Act  of  1969,  which  specifically 
included  a  wage  retention  provision"(Ex. 
No.  258,  p.  158J. 

CMA,  having  noted  that  any  wage 
retention  provision  must  have  a  health 
justification,  argued  that  not  only  does 
no  health  justification  exist,  but  also 
that  such  a  provision  is  not  necessary 
from  a  practical  standpoint  (Ex.  No.  258, 
p.  159).  In  distinguishing  the  benzene 
medical  removal  provisions  from  the 
lead  standard,  which  includes  a  wage 
retention  provision,  CMA  stated  that 
whereas  a  significant  number  of  lead 
workers  are  removed,  with  a  low  l  ppm 
standard  for  benzene,  the  numbf  of 
benzene  workers  removed  will  be 
negligible,  thereby  not  likely  to  lead 
workers  to  fear  for  their  jobs  or  wage 
rates  (Ex.  No.  258,  pp.  160, 161). 

OSHA  believes  it  does  have  the 
authority  to  include  such  provisions 
when  they  are  necessary-  to  protect  the 
health  of  the  workers,  liie  Court  of 
Appeals  in  the  lead  case  found  the  wase 
rate  retention  provision  did  not  violate 
section  4(b)(4)  of  the  Act  since  the 
section  4(b)|4)  restnction  could  only 
apply  to  the  small  group  of  workers  who 
are  removed  under  MRP  pursuant  to  a 
final  medical  determination  that  they 
are  already  disabled,  and  for  whom  no 
low-exposure  job  of  equal  salarv  is 
available.  They  rejected  the  other 
arguments  made  by  CMA.  (USViA.  etr. 
v.  Marshall.  &47  F.  2d  1189  at  1235.) 

Removal  from  benzene  exposure  is 
clearly  needed  to  protect  health  when 
certain  conditions  are  detected  by 
medical  surveillance.  Yet  employees 
will  be  reluctant  to  agree  to  medical 
surveillance  if  they  fear  it  w^ll  lead  to 
loss  of  |ob.  There  was  much  testimony 
as  to  this  fact  in  the  benzene  hearing 
and  this  has  been  the  evidence  in  other 


OSHA  rulemakings.  When  employees 
avoid  the  medical  surveillance,  there  is 
no  way  to  identify  workers  who  are 
developing  blood  abnormalities  due  to 
benzene  exposure.  These  same 
employees  will  continue  to  work  in  a 
benzene  environment  to  their  detriment. 

Medical  removal  benefits  are  an 
appropriate  area  for  collective 
bargaining  agreements.  But  OSHA  has 
become  convinced  by  the  evidence 
presented  that  there  is  a  health  need  for 
these  provisions  and  basic  MRP  benefits 
should  be  incorporated  for  all  workers 
whether  covered  by  collective 
bargaining  agreements  or  not  or  whether 
another  agreement  covers  it. 

The  Agency  must  always  ascertain 
that  MRP  is  needed  for  health  reasons 
and  then  tailor  the  particular 
components  of  MRP  to  the  chemical 
being  regulated.  OSHA  is  persuaded 
that  the  health  of  workers  exposed  to 
benzene  can  be  improved  by  requiring 
employers  to  provide  limited  benerits. 

There  is  a  particular  reason,  in  the 
case  of  benzene,  why  medical  removal 
protection  is  especially  appropriate. 
There  will  be  some  cases  of  abnormal 
blood  counts  for  reasons  other  than 
benzene  exposure.  If  some  employees 
are  removed  without  pay  until  the 
reason  for  the  abnormal  blood  count  is 
diagnosed,  other  employees  are  likely  to 
start  refusing  examinations  because  of 
this  loss  of  pay. 

After  a  physician  determination  to 
remove  an  employee  pursuant  to 
paragraph  (i)(8)[ii).  the  employee  is  to  be 
transferred  to  a  comparable  job  with 
benzene  exposures  under  the  action 
level  or,  if  none  is  available,  receive 
medical  removal  benefits  for  up  to  6 
months.  During  this  penod,  the 
employees  condition  may  improve.  A 
follow-up  examination  is  inquired.  At 
that  time  the  physician,  in  consultation 
with  the  hematologist/mternist  will 
determine  whether  the  employee  may 
return  to  the  employee's  old  job  or 
whether  the  removal  is  to  be  made 
permanent. 

OSHA  s  MRP  provision  for  benzene 
has  been  structured  to  emphasize  the 
desirability  of  transfemng  the  worker 
who  is  medically  removed  to  a  job 
where  benzene  does  not  exceed  the 
action  level  (paragraph  (ii(6|(ivn.  In 
effecting  such  a  transfer,  the  employer  is 
required  to  maintain  the  employef  s 
wage  rate,  senionty  and  other  benefits 
(paragraph  (i)(Bl(iv|).  OSH-A  believes 
most  employers  will  be  in  a  position  to 
do  this  as  discussed  in  the  economic 
feasibility  section.  The  component  of 
MRP  benefits,  paying  the  wage  rate  and 
maintaining  seniority  and  other  benefits, 
becomes  available  to  the  employee  only 


when  there  is  no  comparable  job 
available,  paragraph  (i)(8)(iv). 

After  the  follow-up  examination  and  a 
final  physician  determination  that  the 
employee  may  not  return  to  work  in  an 
area  where  exposures  exceed  the  action 
level,  the  employer  is  to  transfer  the 
employee  to  another  job  which  is 
available  or  which  becomes  available 
for  which  the  employee  is  qualified  or 
can  be  trained  in  a  short  period.  As 
relatively  few  employees  will  be 
removed  (unlike  lead)  and  such  jobs  are 
likely  to  be  available,  OSHA  believes 
this  provision  should  carry  out  the 
health  need  of  encouraging  emploj-ees  to 
take  medical  examinations  without 
substantially  interferring  with  collective 
bargaining  and  employer-employee 
relations.  A  broader  definition  of 
alternative  jobs  is  used  to  increase  the 
possibility  that  alternative  jobs  are 
available  as  medical  removal  benefits 
are  not  provided  at  this  stage.  The 
benzene-related  condition  has  been 
determined  at  this  stage  to  be 
permanent. 

In  paragraph  {i)(9)(i),  the  employer  is 
required  to  provide  up  to  6  months  of 
MRP  benefits  each  time  an  employee  is 
removed  because  of  hematological 
findings,  unless  the  employee  has  been 
transferred  to  a  comparable  job.  A 
number  of  representatives  of  labor 
organizations  recommended  protection 
continue  for  up  to  18  months  as  in  the 
lead  standard,  or  for  a  greater  period  of 
time  depending  on  the  particulars  of 
each  case.  (Most  industry  groups 
opposed  MRP  and  thus  did  not  comment 
on  specific  provisions).  OSHA  believes 
that  6  months  is  the  appropriate  period 
of  time  because,  first,  it  represents  the 
approximate  amount  of  time  needed  for 
the  hematological  examinations  and 
other  essential  consultations  leading  to 
a  determination  as  to  whether  the 
employee  can  return  to  work  in  an  area 
where  benzene  exceeds  the  action  level. 
Secondly,  it  is  likely  that  if  an  abnormal 
hemoglobin  count  is  due  to  one  of  the 
commoner  non-benzene  reversable 
causes  such  as  iron  deficiency  anemia, 
menorrhagia  or  bleeding 
gastrointestional  ulcers,  the  disorders 
can  be  diagnosed  and  possibly  reversed 
within  the  six  month  period. 

Paragraph  (r)|9)(ii)  defines  MRP 
benefits  as  the  maintenance  of  earnings, 
seniority  and  other  employment  rights 
as  though  the  employee  had  not  been 
removed.  OSHA  believes  that  inclusion 
of  all  of  these  components  of  an 
employee's  nghts  and  benefits  is 
essential  so  that  the  employees  are  not 
prevented  from  participation  in  the 
medical  examinations  by  fear  of 
immediately  losing  their  jobs  upon  the 


I 

34558        Federal  Register  /  Vol.  52,  No.  176  /  Friday,  September  11.  1987  /  Rules  and  Regulations 


finding  of  abnormal  hematological 
conditions. 

Finally,  the  employer's  obligation  to 
provide  MRP  is  reduced  to  the  extent 
the  employee  receives  some  form  of 
compensation  for  earnings  lost  during 
the  period  of  removal.  This  provision  is 
necessary  in  order  to  ensure  the  MRP 
does  not  result  in  a  "windfall"  to  the 
employee  who  collects  other 
compensation,  or  earns  a  salary  at 
another  job,  while  the  employee  is  on 
medical  removal  from  benzene 
exposure. 

OSHA  believes  MRP  as  structured 
provides  appropriate  protection  to 
employees  without  undue  intrusion  into 
the  area  of  collective  bargaining 
arrangements. 

/.  Communication  of  Benzene  Hazards 
to  Employees:  Paragraph  (j) 

In  this  final  benzene  standard,  OSHA 
includes  a  paragraph  entitled: 
"Communication  of  benzene  hazards  to 
employees."  This  paragraph  addresses 
the  issue  of  transmitting  information  to 
employees  about  the  hazards  of  benzene 
through  the  use  of:  (1)  signs  and  labels, 
(2)  material  safety  data  sheets,  and  (3) 
information  and  training.  Previous 
OSHA  health  standards  generally 
included  separate  paragraphs  on 
employee  information  and  training  and 
signs  and  labels.  This  final  standard 
incorporates  both  of  those  areas  into 
this  single  paragraph,  along  with 
material  safety  data  sheet  provisions  to 
be  consistent  with  other  recent  OSHA 
rules  (e.g..  Ethylene  Oxide.  49  FR  25734). 

On  November  25. 1983,  the 
Occupational  Safety  and  Health 
Administration  published  its  final  rule 
on  Hazard  Communication  at  48  FR 
53280  (29  CFR  12919.1200).  The  Hazard 
Communication  Standard  requires  all 
chemical  manufacturers  and  importers 
to  assess  the  hazards  of  the  chemical 
which  they  produce  or  import,  and  all 
manufacturing  employers  [in  SIC  codes 
20  through  39  (Division  D,  Standard 
Industrial  Classification  Manual))  to 
provide  information  concerning  the 
hazards  of  such  chemicals  to  their 
employees.  The  standard  provides  that: 

This  transmittal  of  information  is  to  be 
accomplished  by  means  of  comprehensive 
hazard  communication  programs,  which  are 
to  include  container  labeling  and  other  forms 
of  warning,  material  safety  data  sheets  and 
employee  training  [29  CFR  1910.1200  (a)(1)]. 

Since  the  Hazard  Communication 
Standard  "is  intended  to  address 
comprehensively  the  issue  of  evaluating 
and  communicating  chemical  hazards  to 
employees"  OSHA  proposed  this 
paragraph,  "Communication  of  benzene 
hazards  to  employees,"  in  an  effort  to 


avoid  repetition  of  those  requirements 
now  comprehensively  laid  out  in 
§  1910.1200.  In  addition,  this  new 
paragraph  has  been  developed  with  the 
intent  of  avoiding  placement  of  a 
duplicate  administrative  burden  on 
those  employers  attempting  to  comply 
with  the  requirements  of  several 
different  applicable  OSHA  health 
standards,  while  at  the  same  time 
providing  the  necessary  protection 
afforded  employees  under  the 
provisions  for  signs  and  labels,  material 
safety  data  sheets,  and  employee 
information  and  training. 

The  communication  of  benzene 
hazards  paragraph  of  the  benzene 
standard  has  been  designed  to  be 
substantively  as  consistent  as  possible 
with  the  Hazard  Communication 
Standard.  However,  there  are  some 
differences.  The  benzene  standard's 
paragraph  on  hazard  communication 
covers  all  industry  segments  covered  by 
the  benzene  standard  where  as  the 
Hazard  Communication  Standard 
currently  applies  only  to  employers  with 
workplaces  in  the  manufacturing 
industry  sectors  {SIC  codes  20-39). 
However,  OSHA  will  be  expanding  the 
Hazard  Communication  Standard  to 
cover  a  wider  segment  of  industry. 

The  final  rule  for  benzene  requires 
that  regulated  areas  to  be  posted  with 
signs  stating:  "Danger,  Benzene,  Cancer 
Hazard.  Flammable — No  Smoking, 
Authorized  Personnel  Only,  Respirator 
Required."  The  Agency  intends  the 
posting  of  these  signs  to  demarcate 
regulated  areas.  Such  warning  signs  are 
required  to  be  posted  whenever  a 
regulated  area  exists,  that  is,  whenever 
the  permissible  exposure  limit  is  likely 
to  be  exceeded.  For  some  work  sites, 
regulated  areas  exist  permanently 
where  there  is  an  area  where  exposures 
cannot  be  reduced  below  the  PEL  by  the 
use  of  engineering  controls.  In  those 
situations  the  signs  are  needed  to  warn 
employees  not  to  enter  the  area  unless 
they  are  wearing  respirators  and  unless 
there  is  a  need  for  entering  the  area. 

Regulated  areas  may  also  exist  on  a 
temporary  basis,  for  example,  during 
maintenance.  The  use  of  warning  signs 
in  these  types  of  situations  is  also 
important,  since  the  temporary  high 
exposures  would  represent  a  new  or 
unexpected  exposure  to  employees  who 
are  regularly  scheduled  to  work  at  these 
sites.  The  posting  of  signs  at  the 
occurrence  of  a  maintenance  situation 
or  during  en  emergency  if  there  is  time, 
will  help  to  prevent  unnecessary 
exposures  to  workers  who  may  not 
otherwise  know  or  expect  excessive 
benzene  exposure  levels  and  serves  to 
warn  employees  of  the  need  to  wear 
respirators. 


The  wording  of  the  warning  signs  for 
regulated  areas  proposed  by  OSHA  in 
being  carried  forth  m  the  final  standard 
in  order  to  assure  that  the  proper 
warning  is  given  to  employees.  OSHA 
feels  that  the  use  of  the  word  "Danger" 
is  appropriate,  based  on  the 
epidemiological  evidence  of  the  human 
carcinogenicity  of  benzene.  "Danger"  is 
used  to  attract  the  attention  of  workers, 
to  alert  them  to  the  fact  that  they  are  in 
an  area  the  permissible  exposure  limit  is 
exceeded,  and  to  emphasize  the 
importance  of  the  message  that  follows. 
The  use  of  the  word  "Danger"  is  also 
consistent  with  other  recent  OSHA 
health  standards  dealing  with 
carcinogens. 

One  commenter,  Amoco,  expressed 
concern  about  requiring  "Flammable — 
No  Smoking"  in  the  signs  (Ex.  No.  221- 
22.  p.  11).  In  their  operations.  Amoco 
officials  stated,  any  areas  that  might  be 
designated  a  regulated  area  for  benzene 
would  be  part  of  a  larger  area  which 
would  already  be  a  no  smoking  area  and 
employees  seeing  "No-Smoking"  on  the 
sign  for  the  regulated  area  might  think 
that  smoking  was  forbidden  only  in  the 
regulated  area  (Ex.  No.  201-22,  p.  11). 
OSHA  believes  that  the  need  to  warn  all 
employees  of  the  fire  hazard  in  a 
benzene  regulated  area  outweighs 
possible  confusion. 

Amoco  also  commented  that  the 
phrase  "respirator  required"  was  not 
instructive  since  it  did  not  specify  what 
kind  of  respirator  (Ex.  No.  201-22). 
OSHA  realizes  that  the  term  is  not 
specific;  but  it  does  not  warn  that  a 
respirator  is  needed,  an  important 
notice.  It  would  not  be  possible  to  list 
the  types  of  respirators  required  and 
that  require  further  direction  by  the 
employer. 

While  OSHA  recognizes  that  some 
employees  entering  the  regulated  areas 
for  a  short  time  may  not  be  exposed 
above  either  the  TWA  or  the  STEL,  it  is 
still  possible  that  many  employees  who 
are  assigned  to  work  in  these  areas  may 
remain  in  these  locations  for  long 
enough  periods  of  time  to  be 
overexposed  to  benzene  without  the  use 
of  respirators.  To  ensure  that  these 
employees  are  adequately  protected.  It 
is  necessary  that  the  sign  alert  them  to 
the  need  to  wear  respirators. 

Paragraph  ())(l)(ii)  requires  that  labels 
or  other  appropriate  forms  of  warning  be 
provided  for  containers  (as  defined  in 
the  "Definitions"  paragraph  of  this 
section)  of  benzene  within  the 
workplace  in  accordance  with  the 
requirements  of  the  Hazard 
Communication  standard.  OSHA  is 
requiring  containers  be  labeled: 
"Danger,  Contains  Benzene.  Cancer 
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Hazard."  Paragraph  (jKl)(iii)  further 
requires  that  this  same  legend  be  affixed 
to  containers  of  benzene  leavino  the 
workplace.  Apain,  such  labeling  is  to  be 
in  accordance  with  requirements  of 
§  1910.1200(n.  As  stated  in  the  Scope 
and  Application  section  of  this  standard, 
and,  consistent  with  OSHAs  Hazard 
Communication  standard,  these  labeling 
requirements  do  not  apply  to  pipelines. 
The  requirements  for  signs  and  labels 
are  consistent  wiih  sect. on  fi(b)t7)  of  the 
OSH  Act,  which  prescribes  the  use  of 
labels  or  other  appropriate  forms  of 
warning  to  apprise  employees  of  the 
hazards  to  which  thev  are  exposed.  In 
addition,  the  OSHA  Hazard 
Communication  standard  requires  that, 
if  a  hazardous  chemical  is  regulated  by 
OSHA  in  a  substance  specific  health 
standard.  ••  •  •  *  the  chemical 
manufacturer,  importer,  distributor  or 
employer  shall  ensure  that  the  labels  or 
other  forms  of  warning  used  are  in 
accordance  with  the  requirements  of 
that  standard  (see  29  CFR  1910.1200 
(f)(3)).  Therefore,  this  benzene  standard, 
at  paragraph  (j){1)  states  the  specific 
labeling  (and  sign)  requirements  that 
must  be  used  to  warn  employees  of  the 
hazards  to  which  they  are  exposed. 

OSHA  also  proposed  to  require  the 
employer  to  obtain  or  develop  and  to 
distribute  and  provide  access  to  a 
material  safety  data  sheet  for  benzene 
in  accordance  with  the  requirements  of 
29  CFR  1910.1200(gl.  Amoco  commented 
that  since  their  employees  are  likely  to 
encounter  benzene  only  as  a  component 
of  another  product,  any  warning  for 
benzene  should  only  be  included  on  the 
MSDS  for  the  main  substance  (Ex.  No. 
201-22.  p.  11). 

OSHA  has  considered  this 
recommendation,  but  has  decided  not  to 
alter  the  requirement  in  the  proposal 
that  MSDSs  be  obtained  and  developed 
for  benzene.  The  main  reason  for  this 
decision  is  that  the  hazards  of  benzene 
as  shown  above  m  the  section  on  health 
effects  are  sufficiently  great  that 
workers  who  may  be  exposed  to  the 
chemical  need  the  detailed  information 
that  would  be  present  on  a  MSDS  for 
benzene  so  the  employee  would  be  in  a 
better  position  to  protect  oneself. 

The  material  safety  data  sheet  also 
serves  as  the  central  source  of 
information  to  employees  and 
downstream  employers  who  must  be 
provided  with  an  MSDS  if  benzene  is 
produced  and  shipped  out  of  the  plant. 
In  addition,  the  MSDS  serves  as  the 
basic  source  of  information  on  the 
hazards  of  benzene  essential  to  the 
training  provisions  of  this  and  other 
applicable  health  standards. 

Chemical  manufacturers  and 
importers  have  the  primary 


responsibility,  under  the  Hazard 
Communication  standard,  to  develop  or 
prepare  the  material  safety  data  sheet. 
The  manufacturer  or  importer  is  most 
likely  to  have  the  best  access  to 
information  about  the  product,  and  is 
therefore  responsible  for  disseminating 
this  information  to  downstream  users  of 
the  material.  Therefore,  for  employers 
whose  employees'  exposure  to  benzene 
is  from  products  received  form  outside 
sources,  the  information  necessary  for  a 
complete  MSDS  or  the  MSDS  itself  is  to 
be  obtained  from  the  manufacturer  and 
made  available  to  affected  employees. 
The  requirements  for  the  information 
that  is  to  be  contained  on  the  material 
safety  data  sheet  are  explained  in  detail 
at  29  CFR  1910.1200(g). 

Although  few  commenters  addressed 
the  issues  in  the  communication  of 
benzene  hazard  paragraph,  there  was 
one  area  that  drew  comment  from  both 
union  and  industry  representatives.  This 
was  the  issue  of  how  much  detail  should 
be  required  on  the  label,  container,  or 
MSDS  when  benzene  is  present  as  a 
contaminent  or  as  an  intergral  part  of  a 
solution. 

As  noted  above,  the  Agency  proposed 
to  require  employers  whose  employees 
use  solvents  containing  benzene  to  label 
the  containers  with  a  specific  cautionary 
phrase  and  obtain  or  develop  an  MSDS 
for  the  sovlent  and  make  it  available  to 
employees.  OSHA  intended  that  these 
labels  and  MSDSs  be  consistent  with 
the  Hazard  Communication  Standard,  29 
CFR  1910.1200,  which  requires 
carcinogens  be  identified  on  a  label  or 
MSDS  if  they  make  up  0.1%  or  more  of 
the  mixture  [29  CFR  1910.1200(f)  and 
(g)].  Identification  of  the  carcinogen 
need  only  include  the  name  of  the 
chemical  and  does  not  need  to  specify 
what  percent  of  the  concentration  the 
chemical  constitutes. 

Union  representatives  have  requested 
OSHA  to  require  the  percentage 
concentration  of  benzene  be  added  to 
the  labels,  containers  and  MSDS  (Ex. 
No.  262,  p.  55).  They  argue  that  merely 
listing  benzene  by  name  on  the  label  is 
inadequate,  since  the  concentration 
could  be  low,  as  for  example  0.1  pjercent 
or  much  higher,  perhaps  in  the  range  of 
10  to  20  percent.  These  representatives 
contend  that  employers,  by  not  knowing 
the  precise  percentage  of  benzene  in  the 
mixture,  will  be  unable  to  determine 
what  protective  measures  to  take  (Ex. 
No.  262.  p.  55). 

CMA  strongly  opposes  this 
recommendation.  CMA  argues  that 
communication  issues  were  considered 
and  resolved  in  the  lengthy  rulemaking 
proceeding  for  the  Hazard 
Com.munication  Standard  (Ex.  No.  258, 
p.  179).  They  contend  the  requirements 


of  the  Hazard  Communication  Standard 
provide  employees  with  all  the 
information  they  need  to  minimize  risks 
associated  with  handling  benzene 
mixtures  (Ex.  No.  258.  pp.  179, 180). 

After  considering  all  the  evidence, 
OSHA  has  decided  to  carry  forth  the 
proposed  labeling  and  MSDS 
requirements.  First,  OSHA  agrees  with 
CMA  that  the  issue  of  what  is 
appropriate  for  labels  and  MSDSs  was 
considered  in  the  Hazard 
Communication  rulemaking  and  that  the 
Agency  concludes  that  it  is  generally 
appropriate  to  making  the  information 
and  labeling  requirements  of  chemical 
standards  consistent  with  the  Hazard 
Communication  standard. 

Second,  the  final  standard  only 
exempts  from  coverage  work  operations 
where  liquid  mixtures,  (solvents) 
containing  0.5  percent  or  less  benzene  in 
the  first  year  following  publication.  0.3 
percent  or  less  benzene  in  the  second 
year,  and  0,1  percent  thereafter,  are 
used.  Since  mixtures  where  the 
percentage  of  benzene  is  higher  than 
these  limits  are  subject  to  full  coverage 
under  the  standard,  employers  using  the 
solvents  with  higher  concentration  will 
have  to  keep  employee  exposure  at  or 
under  the  PEL  regardless  of  the  precise 
percentage  benzene  in  the  solvent. 
Finally,  OSHA  beheves  the  provision 
that  exempts  mixtures  with  very  low 
benzene  contents  will  motivate  solvent 
manufacturers  to  reduce  the  benzene 
content  of  their  mixtures  so  that  few,  if 
any,  mixtures  above  the  exempt  levels 
will  even  be  available. 

Paragraph  (j)(3)  of  this  final  benzene 
standard  requires  employers  to  provide 
employees  with  information  and  training 
on  benzene  at  the  time  of  initial 
assignment  and  at  least  annually 
thereafter.  The  training  program  is  to  be 
in  accordance  with  the  requirements  of 
the  Hazard  Communication  Standard.  29 
CFR  1910.1200(h)(1)  and  (2),  including 
specific  information  required  to  be 
provided  by  that  section.  In  addition, 
employees  are  to  be  provided  with  an 
explanation  of  the  contents  of 
Appendices  A  and  B  of  this  standard. 
Employees  are  to  be  informed  where  a 
copy  of  the  final  benzene  standard  is 
accessible  to  them,  and  receive  a 
description  of  the  medical  surveillance 
program  required  under  paragraph  (i)  of 
this  final  standard.  Employees  are  also 
to  receive  an  explanation  of  the 
information  contained  in  Appendix  C  on 
the  medical  surveillance  guidelines  for 
benzene. 

Training  and  information 
requirements  are  routine  components  of 
OSHA  health  standards  and  are 
required  by  section  6(b)(7)  of  the  Act, 
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Their  inclusion  reflects  the  Agency's 
experience  that  informed  employees  are 
essential  to  the  operation  of  any 
effective  occupational  health  program. 
Training  serves  to  explain  and  remforce 
the  information  presented  to  employees 
on  labels  and  material  safety  data 
sheets.  Active  employee  participation  in 
training  sessions  results  in  the  more 
effective  communication  of  hazard 
information  to  employees  which  can 
further  result  in  workers  taking 
conscientious  protective  actions  at  their 
job  duties,  thereby  decreasing  the 
possibility  of  occupationally-related 
illnesses  and  injuries. 

As  proposed,  the  training  provisions 
of  this  final  standard  are  performance- 
oriented,  rather  than  specified  and 
detailed  language.  The  standard,  in 
requiring  training  to  be  in  accordance 
with  the  requirements  of  29  CFR 
1910.1200,  lists  the  categories  of 
information  to  be  transmitted  to 
employees  and  not  the  specific  vv'ays 
that  this  is  to  be  accomplished. 

OSHA  believes  that  the  employer  is  in 
the  best  position  to  determine  how  the 
training  he  or  she  is  providing  is  being 
received  and  absorbed  by  the 
employees.  OSHA  has,  therefore, 
described  the  objectives  to  be  met  and 
the  intent  of  its  training  to  ensure  they 
can  help  to  protect  themselves.  The 
specifics  of  how  this  is  to  be 
accomplished  are  left  up  to  the 
employer. 

Many  comments  were  received  that 
endorsed  this  approach.  For  example, 
Conoco,  Inc.  (Ex.  No.  142-27)  suggested 
■•  *   *   *   that  OSHA  consider  that  any 
education  and  training  requirements  be 
in  performance  language,  requiring 
employers  to  determine  that  employees 
have  the  necessary  health  and  safety 
information  rather  than  annual 
retraining  on  exactly  the  same  points" 
Conoco  further  noted  that  their 
■'  *   *   '  experience  with  the  vinyl 
chloride  standard,  which  details  items  to 
be  included  in  annual  training,  has 
shown  such  specification  language  to  be 
counter  productive  because  of  the 
required  repetition." 

One  commenter.  Amoco, 
recommended  the  benzene  training 
pruvisions  be  limited  to  employees 
exposed  '■  '   *   '   30  days  or  more  per 
year  above  the  action  level  [or  assigned] 
to  work  in  which  respiratory  protection 
is  used  to  protect  against  exposures 
above  the  PEL  (Ex.  No.  201-22,  p.  11). 
OSHA  believes  the  seriousness  of  the 
potential  health  effects  warrants  the 
training  provisions  be  applied  to  all 
workers  covered  by  the  benzene 
standard. 

Other  commenters  stated  that  OSHA's 
Hazard  Communication  Standard 


provides  important  requirements  for 
training  provisions  and  that  separate 
requirements  for  training  would  be 
redundant.  Mindful  of  their  comment, 
OSHA's  training  program  for  this  final 
standard  is  in  accordance  with  the 
requirements  of  29  CFR  1910.1200,  The 
Agency  intends  that  the  use  of  such 
performance-oriented  requirements  will 
encourage  employers  to  tailor  their 
training  needs  to  their  specific 
workplaces,  thereby  resulting  in  the 
most  effective  training  program  suitable 
for  each  specific  workplace, 

K.  Recordkeeping:  Paragraph  (k) 

The  final  benzene  standard  requires 
employers  to  maintain  exposure 
measurement  records  and  medical 
records.  These  requirements  are  in 
accordance  with  section  8(c)  of  the  Act 
which  requires  employers  to  keep  and 
make  available  such  records  as  the 
Secretary  may  prescribe  as  necessary  or 
appropriate  for  the  enforcement  of  the 
Act,  or  for  developing  information 
regarding  the  causes  and  prevention  of 
occupational  accidents  and  illnesses. 

The  final  rule  provides  that  records  he 
kept  to  identify  the  employee  monitored 
and  to  reflect  the  employee's  exposure 
accurately.  Specifically,  exposure 
records  must  include  the  following 
information:  (a)  the  dates,  number, 
duration  and  results  of  each  of  the 
samples  taken,  including,  where 
appropriate,  a  description  of  the 
procedures  used  to  determine 
representative  employee  exposures;  (b) 
a  description  of  the  sampling  and 
analytical  methods  used;  (c)  a 
description  of  the  type  of  respiratory 
protective  equipment  worn,  if 
applicable;  and  (d)  the  name,  social 
security  number,  job  classification  and 
exposure  levels  of  the  employee 
monitored,  and  all  other  employees 
whose  exposure  the  measurement  is 
intended  to  represent. 

In  addition  to  records  on  employee 
exposure  measurements,  the  employer  is 
required  to  establish  and  maintain  an 
accurate  individual  record  for  each 
employee  subject  to  medical 
surveillance  as  required  by  paragraph  (i) 
of  the  final  standard.  OSHA  believes 
that  medical  records,  like  exposure 
monitoring  records,  are  necessary  and 
appropriate  to  the  enforcement  of  the 
standard,  to  the  successful  treatment  of 
benzene  related  disease  and  the 
development  of  information  regarding 
the  causes  and  prevention  of  illness. 
The  records  shall  include;  (1)  The 
name  and  social  security  number  of  the 
employee,  (2)  the  employer's  copy  of  all 
physicians  reports  on  the  employee,  (3) 
any  employee  benzene  related  medical 
complaints,  (4)  a  copy  of  the  information 


provided  to  the  physician  as  required  by 
paragraph  (i)(6)  of  this  section  and  (5)  a 
copy  of  the  employee's  medical  and 
work  history  related  to  any  hematologic 
toxins.  Abnormal  changes  of  blood 
elements  may  be  affected  by  different 
factors  and  therefore  a  good  medical 
history  will  include  specification  of 
known  hematologic  toxins  to  which  the 
employee  has  been  exposed.  These 
items  constitute  information  necessary 
and  appropriate  for  later  accurate 
diagnoses  and  determinations  that  the 
worker  is  adequately  protected  under 
the  standard. 

It  is  necessary  to  keep  these  records 
for  extended  periods  because  of  the  long 
latency  period  commonly  associated 
with  carcinogenesis.  Cancer  often 
cannot  be  detected  until  20  or  more 
years  after  onset  of  exposure.  The 
extended  record  retention  period  is 
therefore  needed  for  several  purposes. 
First,  diagnosis  of  disease  in  employees 
is  assisted  by  having  present  and  past 
exposure  data  and  the  results  of  prior 
medical  examinations.  In  addition, 
retaining  records  for  extended  periods 
also  makes  it  possible  at  some  future 
date  to  review  effectiveness  and  the 
adequacy  of  the  standard. 

Two  comm.enters  objected  to  the 
detailed  language  of  the  proposed 
standard  [Ex.  Nos.  201-15,  201-35).  Both 
commenters  stated  that  the 
recordkeeping  provisions  were  a 
duplication  of  the  requirements  found  in 
§  1910.20,  Access  to  Employee  Exposure 
and  Medical  Records,  and  expressed  the 
opinion  that  only  a  reference  to 
§  1910.20  was  necessary. 

The  recordkeeping  requirements  in  the 
standard  is  not  a  duplication  of 
§  1910.20  which  only  requires  retention 
of  records  the  employer  chooses  to 
make.  The  recordkeeping  requirements 
of  the  benzene  standard,  mandates  the 
creation  of  new  records  or  reports,  and 
imposes  new  obligations  on  employers 
to  monitor  or  measure  employee 
exposures,  and  to  provide  medical 
surveillance  or  examinations  relative  to 
occupational  exposure  to  benzene. 

The  retention  and  access  provisions  of 
the  benzene  standard  are  consistent 
with  §  1910.20.  Employees  and  their 
designated  representatives  are,  in 
general,  allowed  unrestricted  access  to 
exposure  monitoring  records.  Access  to 
medical  records  is  also  provided  for 
employees  and,  if  the  employee  has 
given  specific  written  consent,  for  the 
employee's  designated  representative, 
OSHA  retains  unrestricted  access  to 
both  kinds  of  records,  but  its  access  to 
personally  identifiable  medical  records 
is  made  subject  to  rules  of  agency 
practice  and  procedure  concerning 
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OSHA  access  to  employee  medical 
records,  designed  to  protect  privacy, 
which  have  been  published  at  29  CFR 
1913.10  (see  45  PR  35384). 

The  time  period  required  for  retention 
of  exposure  of  records  is  thirty  years 
and  for  medical  records  duration  of 
employment  plus  thirty  years.  These 
retention  periods  are  consistent  with 
those  in  the  OSHA  records  access 
standard. 

The  transfer  of  employee  exposure 
monitoring  and  medical  records  is  to  be 
in  accordance  with  the  provisions  of 
paragraph  (h)  of  29  CFR  1910.20.  If  an 
employer  ceases  to  do  business  and 
there  is  no  successor  employer,  the 
employer  is  to  notify  .MOSf'l  and 
transmit  the  records  to  the  Director  of 
NIOSH  for  retention,  if  requested.  An 
employer  may  go  out  of  business  before 
notifying  NlOSti.  However,  the  records 
must  be  retained  for  at  least  90  days 
after  MOSH  is  notified. 

OSHA  believes  the  collection  and 
retention  of  these  exposure  monitoring 
and  medical  records  is  necessary  to 
protect  employee  health  by  assisting  in 
diagnosis  of  conditions  and  to  allow  for 
future  assessement  of  the  standard's 
effectiveness  exposure  limit  and  other 
provisions. 

L.  Observation  of  Monitoring: 
Paragraph  (I) 

The  benzene  standard  contains 
provisions  for  the  observation  of 
exposure  monitoring.  This  provision  is 
in  accordance  with  section  8(c)  of  the 
OSH  Act  which  requires  that  employers 
provide  employees  and  their 
representatives  with  the  opportunity  to 
observe  monitoring  of  employee 
exposures  to  toxic  substances  or 
harmful  physical  agen's.  Observation 
procedures  are  set  forth  which  require 
the  observer,  whether  it  be  an  employee 
or  a  designated  representative,  to  be 
provided  with  the  personal  protective 
clothing  and  equipment  that  is  required 
to  be  worn  by  the  employees  who  are 
working  in  the  area.  The  employer  is 
required  to  assure  the  use  of  such 
clothing  and  equipment  or  respirators, 
and  is  responsible  for  requiring  that  the 
observer  complies  with  all  other 
applicable  safety  and  health  procedures. 

A/.  Effective  Dates:  Paragraph  (m) 

The  standard  becomes  effective  90 
days  after  date  of  publication  in  the 
Federal  Register.  The  requirements  of 
paragraphs  (a)  through  (m)  of  the 
standard  are  to  be  completed  sixty  (60) 
days  after  the  effective  date  of  the  final 
rule  except  for  paragraph  (f)(1),  which 
sets  forth  the  requirements  for 
engineering  and  work  practice  controls. 
Consequently,  employers  will  have  5 


months  from  publication  to  accomplish 
those  requirements  which  OSH.^ 
believes  is  adequate  time. 
Implementation  dates  for  the  completion 
of  the  engineering  and  work  practice 
requirements  are  to  be  no  later  than  2 
years  after  the  effective  date  of  the  final 
rule.  This  is  to  allow  affected  employers 
sufficient  time  to  design  (where 
necessary),  obtain,  and  install  the 
necessary  control  equipment.  Because  of 
the  financial  difficulties  of  the  steel 
industry,  and  with  the  agreement  of  both 
the  United  Steel  Workers  and  the 
American  Iron  &  Steel  Institute,  the 
compliance  period  for  coke  light  oil 
recovery  and  byproduct  operations  is  5 
years. 

A^.  Appendices:  Paragraph  (n) 

Five  appendices  have  been  included 
at  the  end  of  this  standard.  Appendices 
A,  B,  C.  and  D  have  been  included 
primarily  for  purposes  of  information. 
None  of  the  statements  contained  in 
Appendices  A,  B,  C,  and  D  should  be 
construed  as  establishing  a  mandatory 
requirement  not  otherwise  imposed  by 
the  standard,  or  as  detracting  from  an 
obligation  which  the  standard  does 
impose.  However,  the  protocols  for 
respiratory  fit  testing  in  Appendix  E  are 
binding. 

Appendix  A  contains  information  on 
the  description  and  exposure  levels  of 
benzene.  Also  provided  in  Appendix  A 
is  information  on  the  health  hazards 
associated  with  exposure,  descriptions 
of  protective  clothing  and  equipment, 
emergency  and  first  aid  procedures, 
medical  requirements,  provisions  for  the 
observation  of  monitoring,  access  to 
exposure  and  medical  records,  and 
precautions  for  the  safe  use.  handling 
and  storage  of  benzene. 

Appendix  B  contains  "substance 
technical  guidelines"  for  benzene, 
including  physical  and  chemical  data, 
spill  and  leak  procedures  including 
waste  disposal  methods,  and  other 
miscellaneous  precautions  for  the  safe 
handling  of  benzene. 

Appendix  C  contains  the  medical 
surveillance  guidelines  for  benzene. 
Included  in  these  guidelines  are  a 
description  of  the  routes  of  entry,  the 
toxicology  and  symptoms  and  signs 
associated  with  benzene  exposure, 
information  on  the  treatment  of  acute 
toxic  effects,  and  surveillance  and 
preventive  considerations,  including 
hematology  guidelines  which  may  be 
useful  to  physicians  in  conducting  the 
medical  surveillance  program  required 
by  section  (i)  of  this  proposed  standard. 

Appendix  D  gives  details  of  the 
OSHA  sampling  and  analytical  methods 
for  use  in  monitoring  employee 
exposures  to  benzene. 


Appendix  E  gives  detailed  fit  testing 
procedures  that  are  to  be  followed  for 
qualitative  and  quantitative  fit  testing  of 
negative  pressure  respirators.  Various 
protocols  for  qualitative  and 
quantitative  fit  tests  are  outlined  in 
detail.  These  protocols  have  been 
simplified  from  the  proposal.  Several 
commenlers  suggested  further 
simplification.  OSHA  plans  in  the  near 
future  to  propose  revisions  to  section 
1910.134.  the  respirator  program 
standard.  In  that  rulemaking  it  will 
consider  whether  further  simplification 
is  appropriate. 

All  the  Appendices  are  designed  to 
aid  the  employer  in  complying  with  the 
requirements  of  the  standard.  Paragraph 
(j)  of  this  proposed  standard  on  the 
"communication  of  benzene  hazards  to 
employees"  specifically  requires  that  the 
contents  of  the  standard  and 
Appendices  A  and  B  be  made  available 
to  affect  employees.  Information 
contained  in  Appendix  C  on  medical 
surveillance  is  to  be  explained  to 
affected  employees.  The  information  in 
Appendix  C  also  provides  information 
needed  by  the  physician  to  evaluate  the 
results  of  the  medical  examination. 

Recordkeeping  Requirements 

The  recordkeeping  requirements  in 
this  standard  have  been  approved  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1980.  44  U.S.C.  3501  e^  seq.  The  approvdl 
number  is  1218-0129  and  the  approval 
has  been  granted  until  August  31, 1990. 

Authority 

This  document  was  prepared  under 
the  direction  of  John  A.  Pendergrass. 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  Third  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20210. 

Pursuant  to  sections  6(b)  and  8  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  655,  657).  29  CFR  Part 
1911  and  Secretary  of  Labor's  Order  No. 
9-83  (48  FR  35736)'.  Part  1910  of  29  CFR  is 
hereby  amended  by  adding  a  new 
permanent  standard  for  occupational 
exposure  to  benzene  as  section 
1910.1028  as  set  forth  below  and  to  make 
consequential  amendments  to  Table  Z-2 
of  1 1910.1000.  In  addition,  pursuant  to 
section  4(b)(2)  of  the  Act,  OSHA  has 
determined  that  this  new  standard  is 
more  effective  than  the  general 
standards  now  in  Subpart  B  of  Part  1910. 
and  in  Parts  1915,  1917, 1918,  and  1926  of 
Title  29.  Code  of  Federal  Regulations. 
Therefore,  these  general  standards  are 
superseded  with  respect  to  benzene  by 
this  new  §  1910.1028.  A  new  paragraph 


I 

34562        Federal  Register  /  Vol.  52,  No.  176  /  Friday.  September  11,  1987  /  Rules  and  Regulations 


(;)  is  added  to  §  1910,19  to  reflect  this 
decision. 

List  of  Subjects  in  29  CFR  Part  1910 

Benzene,  Occupational  safety  and 
health.  Chemicals.  Cancer,  Health,  Risk 
assessment. 

Signed  tit  Wcishington,  DC,  on  this  1st  day 
of  September  1987. 
John  A.  Pendergrass, 
Assistant  Secretary  of  Labor. 

XH,  The  Standard 

PART  1910— t  AMENDED! 

Part  1910  of  Title  29  of  the  Code  of 
Federal  Regulations  is  hereby  amended 
as  follows; 

1,  The  authority  citation  for  Subpart  B 
of  Part  1910  continues  to  read  as 
follows; 


.Authority:  Sees.  4.  6,  and  8  of  the 
Occupational  Safety  and  Health  Act,  29 
U.S.C.  653,  655,  657;  Walsh-Healey  Act.  41 
U.S.C.  35  et  ,seq;  Service  Contract  Act  of  1965, 
41  use.  351  et  seq:  Pub.  L.  91-54,  40  U.S.C. 
333;  Pub.  L.  85-742.  33  U.S.C.  941;  National 
Foundation  on  Arts  and  Humanities  Act,  20 
U.S.C.  951  et  seq;  Secretary  of  Labor's  Orders 
12-71  (36  FR  8754).  8-76  (41  FR  2505),  or  9-83 
(48  FR  35736);  and  29  CFR  Part  1911. 

2.  A  new  paragraph  (i)  is  added  to 
§  1910.19  to  read  as  follows: 

§  1910.19     Special  provisions  for  air 

contaminants, 

.         •         •      I  •         * 

(i)  Benzene.  Section  1910.1028  shall 
apply  to  the  exposure  of  every  employee 
to  benzene  in  every  employment  and 
place  of  employment  covered  by  §§ 
1910.12,  1910.13, 1910.14, 1910.15  or 
1910.16  in  lieu  of  any  different  standard 

Table  Z-2  [Amended] 


on  exposures  to  benzene  which  would 
otherwise  be  applicable  by  virtue  of 
those  sections. 

3.  The  authority  citation  for  Subpart  Z 
of  Part  1910  is  amended  to  add  an  entry 
for  §  1910.1028  as  follows: 

Authority:  Sees,  6.  8  Occupational  Safety 
and  Health  Act.  29  U.SC.  655.  657;  Secretary 
of  Labor's  Orders  12-71  (36  FR  8754).  8-76  (41 
FR  25059).  or  9-83  (48  FR  35736)  as  applicable; 
and  29  CFR  Part  1911,  Section  1910.1000 
Tables  Z-1,  Z-2.  Z-3  also  issued  under  5 
U.S.C.  553.  *  *  *  Section  1910.1028  also  issued 
under  29  U.S.C.  653, 
»         «         »         *         * 

4.  A  footnote  "1  "  is  added  to  the  entry 
"Benzene"  in  Table  Z-2  of  Section 
1910.1000  to  read  as  follows.  The  entry 
for  "Benzene"  is  republished. 

§1910.1000    [Amended) 


Watoriai 


8-tK»ur  time 
weigtited  average 


Acceptable  ceiling 
concentration 


Acceptable  maximum  average  peak 

above  the  acceptance  ceiling 

concentration  tor  an  8-hour  shift 


Concentration 


Maximum  duration 


Benzene  '  237.40-1969. 


10  p.p.m 


25  p.p.m 


50  p.p.m     10  minutes. 


'  This  standard  applies  to  the  industry  segments  exempt  from  the  1   ppm  8  hour  TWA  and  5  ppm  STEL  of  the  benzene  standard  at 
§  1  910  1028  This  siandard  also  applies  to  any  industry  for  which  §1910.1928  is  stayed  or  othenivise  not  in  effect. 


5  .A  new  §  1910.1028  and  Appendices 
A.  B,  C,  D,  and  E  are  added  to  Subpart  Z 

to  read  as  follows: 

§  1910.1028    Benzene. 

(a)  Scope  and  application.  (1)  This 
section  applies  to  all  occupational 
exposures  to  benzene.  Chemical 

Abstracts  Service  Registry  No.  71^3-2, 
except  as  provided  in  paragraphs  (a)(2) 
and  (a)(3)  of  this  section. 
(2)  This  section  does  not  apply  to: 
(i)  The  storage,  transportation, 
distribution,  dispensing,  sale  or  use  of 
gasoline,  motor  fuels,  or  other  fuels 
containing  benzene  subsequent  to  its 
final  discharge  from  bulk  wholesale 
storage  facilities,  except  that  operations 
where  gasoline  or  motor  fuels  are 
dispensed  for  more  than  4  hours  per  day 
in  an  indoor  location  are  covered  by  this 
section. 

(ii)  Loading  and  unloading  operations 
at  bulk  wholesale  storage  facilities 
which  use  vapor  control  systems  for  all 
loading  and  unloading  operations, 
except  for  the  provisions  of  29  CFR 
1910.1200  as  incorporated  into  this 
section  and  the  emergency  provisions  of 
par.igraphs  (g)  and  (i](4)  of  this  section. 

;i.i)  The  storage,  transportation, 
di^t.'ibiition  or  sale  of  benzene  or  liquid 


mixtures  containing  more  than  0.1 
percent  benzene  in  intact  containers  or 
in  transportation  pipelines  while  sealed 
in  such  a  manner  as  to  contain  benzene 
vapors  or  liquid,  except  for  the 
provisions  of  29  CFR  1910.1200  as 
incorporated  into  this  section  and  the 
emergency  provisions  of  paragraphs  (g) 
and  (i)(4)  of  this  section. 

(iv)  Containers  and  pipelines  carrying 
mixtures  with  less  than  0.1  percent 
benzene  and  natural  gas  processing 
plants  processing  gas  with  less  than  0.1 
percent  benzene. 

(v)  Work  operations  where  the  only 
exposure  to  benzene  is  from  liquid 
mixtures  conteining  0.5  percent  or  less 
of  benzene  by  volume,  or  the  vapors 
released  from  such  liquids  until 
September  12, 1988;  work  operations 
where  the  only  exposure  to  benzene  is 
from  liquid  mixtures  containing  0.3 
percent  or  less  of  benzene  by  volume  or 
the  vapors  released  from  such  liquids 
from  September  12, 1988,  to  September 
12,  1989;  and  work  operations  where  the 
only  exposure  to  benzene  is  from  liquid 
mixtures  containing  0.1  percent  or  less 
of  benzene  by  volume  or  the  vapors 
released  from  such  liquids  after 
September  12. 1989;  except  that  tire 
building  machine  operators  using 


solvents  with  more  than  0.1  percent 
benzene  are  covered  by  paragraph  (i)  of 
this  section. 

(vi)  Oil  and  gas  drilling,  production 
and  servicing  operations. 

(vii)  Coke  oven  batteries. 

(3)  The  cleaning  and  repair  of  barges 
and  tankers  which  have  contained 
benzene  are  excluded  from  paragraph  (f) 
methods  of  compliance,  paragraph  (e)(1) 
exposure  monitoring-general.  and 
paragraph  (e)(6)  accuracy  of  monitoring. 
Engineering  and  work  practice  controls 
shall  be  used  to  keep  exposures  below 
10  ppm  unless  it  is  proven  to  be  not 
feasible.  I 

(b)  Definitions.  ' 

"Action  level"  means  an  airborne 
concentration  of  benzene  of  0.5  ppm 
calculated  as  an  8-hour  time-weighted 
average. 

"Assistant  Secretary"  means  the 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  or  designee. 

"Authorized  person"  means  any 
person  specifically  authorized  by  the 
employer  whose  duties  require  the 
person  to  enter  a  regulated  area,  or  any 
person  entering  such  an  area  as  a 
designated  representative  of  employees 
for  the  purpose  of  exercising  the  right  to 
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ob.serve  monitorino  and  measuring 
procedures  under  paragraph  (1)  of  this 
section,  or  any  other  person  authorized 
by  the  Act  or  regulations  issued  under 
the  Act. 

"Benzene"  (CH*)  [CAS  Registry  No. 
71-43-2)  means  liquefied  or  gaseous 
benzene.  It  includes  benzene  contained 
in  liquid  mixtures  and  the  benzene 
vapors  released  by  these  liquids.  It  does 
not  include  trace  amounts  of  unreacted 
benzene  contained  in  solid  materials. 

"Bulk  wholesale  storage  facility" 
means  a  bulk  terminal  or  bulk  plant 
where  fuel  is  stored  prior  to  its  delivery 
to  wholesale  customers. 

"Container"  means  any  barrel,  bottle, 
can,  cylinder,  drum,  reaction  vessel, 
storage  tank,  or  the  like,  but  does  not 
include  piping  systems. 

"Day"  means  any  part  of  a  calendar 
day. 

"Director"  means  the  Director  of  the 
National  Institute  for  Occupational 
Safety  and  Health,  U.S.  Department  of 
Health  and  Human  Services,  or 
designee, 

"Emergency"  means  any  occurrence 
such  as,  but  not  limited  to,  equipment 
failure,  rupture  of  containers,  or  failure 
of  control  equipment  which  may  or  does 
result  in  an  unexpected  significant 
release  of  benzene. 

"Employee  exposure"  means  exposure 
to  airborne  benzene  which  would  occur 
if  the  employee  were  not  using 
respiratory  protective  equipment. 

"Regulated  area"  means  any  area 
where  airborne  concentrations  of 
benzene  exceed  or  can  reasonably  be 
expected  to  exceed,  the  permissible 
exposure  limits,  either  the  8-hour  time 
weighted  average  exposure  of  1  ppm  or 
the  short-term  exposure  limit  of  5  ppm 
for  15  minutes. 

"Vapor  control  system"  means  any 
equipment  used  for  containing  the  total 
vapors  displaced  during  the  loading  of 
gasoline,  motor  fuel  or  other  fuel  tank 
trucks  and  the  displacing  of  these 
vapors  through  a  vapor  processing 
system  or  balancing  the  vapor  with  the 
storage  tank.  This  equipment  also 
includes  systems  containing  the  vapors 
displaced  from  the  storage  tank  during 
the  unloading  of  the  tank  truck  which 
balance  the  vapors  back  to  the  tank 
truck. 

(c)  Permissible  exposure  limits 
(PELs) — (1)  Time-weighted  average 
limit  (TWA).  The  employer  shall  assure 
that  no  employee  is  exposed  to  an 
airborne  concentration  of  benzene  m 
excess  of  one  part  of  benzene  per 
million  parts  of  air  (1  ppm)  as  an  8-hour 
time-weighted  average. 

(2)  Short-term  exposure  limit  (STELj. 
The  employer  shall  assure  that  no 
employee  is  exposed  to  an  airborne 


concentration  of  benzene  in  excess  of 
five  (5)  ppm  as  averaged  over  any  15 
minute  period. 

(d)  Regulated  areas.  (1)  The  employer 
shall  establish  a  regulated  area 
w^herever  the  airborne  concentration  of 
benzene  exceeds  or  can  reasonably  be 
expected  to  exceed  the  permissible 
exposure  limits,  either  the  8-hour  time 
weighted  average  exposure  of  1  ppm  or 
the  short-term  exposure  limit  of  5  ppm 
for  15  minutes, 

(2)  Access  to  regulated  areas  shall  be 
limited  to  authorized  persons. 

(3)  Regulated  areas  shall  be 
determined  from  the  rest  of  the 
workplace  in  any  manner  that  minimizes 
the  number  of  employees  exposed  to 
benzene  within  the  regulated  area. 

(e)  Exposure  monitoring — (1)  General. 
(i)  Determinations  of  employee  exposure 
shall  be  made  from  breathing  zone  air 
samples  that  are  representative  of  each 
employee's  average  exposure  to 
airborne  benzene. 

(ii)  Representative  8-hour  TWA 
employee  exposures  shall  be  determined 
on  the  basis  of  one  sample  or  samples 
representing  the  full  shift  exposure  for 
each  job  classification  in  each  vvork 
area. 

(iii)  Determinations  of  compliance 
with  the  STEL  shall  be  made  from  15 
minute  employee  breathing  zone 
samples  measured  at  operations  where 
there  is  reason  to  believe  exposures  are 
high,  such  as  where  tanks  are  opened, 
filled,  unloaded  or  gauged:  where 
containers  or  process  equipment  are 
opened  and  where  benzene  is  used  for 
cleaning  or  as  a  solvent  in  an 
uncontrolled  situation.  The  employer 
may  use  objective  data,  such  as 
measurements  from  brief  period 
measuring  devices,  to  determine  where 
STEL  monitoring  is  needed. 

(iv)  Except  for  initial  monitoring  as 
required  under  paragraph  (e)(2)  of  this 
section,  where  the  employer  can 
document  that  one  shift  will  consistently 
have  higher  employee  exposures  for  an 
operation,  the  employer  shall  only  be 
required  to  determine  representative 
employee  exposure  for  that  operation 
during  the  shift  on  which  the  highest 
exposure  is  expected. 

(2)  Initial  monitoring,  (i)  Each 
employer  who  has  a  place  of 
employment  covered  under  paragraph 
(a)(1)  of  this  section  shall  monitor  each 
of  these  workplaces  and  work 
operations  to  determine  accurately  the 
airborne  concentrations  of  benzene  to 
which  employees  may  be  exposed. 

(ii)  The  initial  monitoring  required 
under  paragraph  (e)(2)(i)  of  this  section 
shall  be  completed  by  60  days  after  the 
effective  date  of  this  standard  or  within 
30  days  of  the  introduction  of  benzene 


into  the  workplace.  Where  the  employer 
has  monitored  within  one  year  prior  to 
the  effective  date  of  this  standard  and 
the  monitoring  satisfies  all  other 
requirements  of  this  section,  the 
employer  may  rely  on  such  earlier 
monitoring  results  to  satisfy  the 
requirements  of  paragraph  (e)(2)(i)  of 
this  section. 

(3)  Periodic  monitoring  and 
monitoring  frequency,  (i)  If  the 
monitoring  required  by  paragraph 
(e)(2)(i)  of  this  section  reveals  employee 
exposure  at  or  above  the  action  level 
but  at  or  below  the  TWA.  the  employer 
shall  repeat  such  monitoring  for  each 
such  employee  at  least  every  year. 

(ii)  If  the  monitoring  required  by 
paragraph  (e)(2)(i)  of  this  section  reveals 
employee  exposure  above  the  TWA,  the 
employer  shall  repeat  such  monitoring 
for  each  such  employee  at  least  every 
six  (6)  months. 

(iii)  The  employer  may  alter  the 
monitoring  schedule  from  every  six 
months  to  annually  for  any  employee  for 
whom  two  consecutive  measurements 
taken  at  least  7  days  apart  indicate  that 
the  employee  exposure  has  decreased  to 
the  TWA  or  below,  but  is  at  or  above 
the  action  level. 

(iv)  Monitoring  for  the  STEL  shall  be 
repeated  as  necessary  to  evaluate 
exposures  of  employees  subject  to  short 
term  exposures. 

(4)  Termination  of  monitoring,  (i)  If 
the  initial  monitoring  required  by 
paragraph  (e)(2)(i)  of  this  section  reveals 
employee  exposure  to  be  below  the 
action  level  the  employer  may 
discontinue  the  monitoring  for  that 
employee,  except  as  otherwise  required 
by  paragraph  (e)(5)  of  this  section. 

(ii)  If  the  periodic  monitoring  required 
by  paragraph  (e)(3)  of  this  section 
reveals  that  employee  exposures,  as 
indicated  by  at  least  two  consecutive 
measurements  taken  at  least  7  days 
apart,  are  below  the  action  level  the 
employer  may  discontinue  the 
monitoring  for  that  employee,  except  as 
otherwise  required  by  paragraph  (e)(5). 

(5)  Additional  monitormg.  (i)  The 
employer  shall  institute  the  exposure 
monitoring  required  under  paragraphs 
(e)(2)  and  (e)(3)  of  this  section  when 
there  has  been  a  change  in  the 
production,  process,  control  equipment, 
personnel  or  work  practices  which  may 
result  in  new  or  additional  exposures  to 
benzene,  or  when  the  employer  has  any 
reason  to  suspect  a  change  which  may 
result  in  new  or  additional  exposures. 

(ii)  Whenever  spills,  leaks,  ruptures  or 
other  breakdowns  occur  that  may  lead 
to  employee  exposure,  the  employer 
shall  monitor  (using  area  or  personal 
sampling)  after  the  cleanup  of  the  spiil 


34564 


Federal  Register  /  Vol.  52.  No.  176  /  Friday,  September  11,  1987  /  Rules  and  Regulations 


or  repair  of  the  leak,  nipture  or  other 
breakdown  to  ensure  that  exposures 
have  returned  to  the  level  that  existed 
prior  to  the  incident. 

(6)  Accuracy  of  monitoring. 
Monitoring  shall  be  accurate,  to  a 
confidence  level  of  95  percent,  to  within 
plus  or  minus  25  percent  for  airborne 
concentrations  of  benzene. 

(7)  Employee  notification  of 
monitoring  results,  (i)  The  employer 
shall,  within  15  working  days  after  the 
receipt  of  the  results  of  any  monitoring 
performed  under  this  standard,  notify 
each  employee  of  these  results  in 
writing  either  individually  or  by  posting 
of  results  in  an  appropriate  location  that 
is  accessible  to  affected  employees. 

Ill)  Whenever  the  PELs  are  exceeded, 
the  written  notification  required  by 
p,ir,it;raph  (e)(7)(i)  of  this  section  shall 
contain  the  corrective  action  being 
taken  by  the  employer  to  reduce  the 
employee  exposure  to  or  below  the  PEL, 
or  shall  refer  to  a  document  available  to 
the  employee  which  states  the 
corrective  actions  to  be  taken. 

(f)  Methods  of  compliance — (1) 
Engineering  controls  and  work 
practices,  (i)  The  employer  shall 
institute  engineering  controls  and  work 
practices  to  reduce  and  maintain 
employee  exposure  to  benzene  at  or 
below  the  permissible  exposure  limits, 
except  to  the  extent  that  the  employer 
can  establish  that  these  controls  are  not 
feasible  or  where  the  provisions  of 
paragraph  (r)(l]{iii)  or  (g)(lj  of  this 
section  apply. 

(ii)  Wherever  the  feasible  engineering 
controls  and  work  practices  which  can 
be  instituted  are  not  sufficient  to  reduce 
employee  exposure  to  or  below  the 
PELs,  the  employer  shall  use  them  to 
reduce  employee  exposure  to  the  lowest 
levels  achievable  by  these  controls  and 
shall  supplement  them  by  the  use  of 
respiratory  protection  which  complies 
with  the  requirements  of  paragraph  (g) 
of  this  section. 

(iii)  Where  the  employer  can 
document  that  benzene  is  used  in  a 
workplace  less  than  a  total  of  30  days 
per  year,  the  employer  shall  use 
engineering  controls,  work  practice 
controls  or  respiratory  protection  or  any 
combination  of  these  controls  to  reduce 
employee  exposure  to  benzene  to  or 
below  the  PELs,  except  that  employers 
shall  use  engineering  and  work  practice 
controls,  if  feasible,  to  reduce  exposure 
to  or  below  10  ppm  as  an  8-hour  TWA. 

(2)  Compliance  program,  (i)  When  any 
exposures  are  over  the  PEL,  the 
employer  shall  establish  and  implement 
a  written  program  to  reduce  employee 
exposure  to  or  below  the  PEL  primarily 
by  means  of  engineering  and  work 


practice  controls,  as  required  by 
paragraph  (f](l5  of  this  section. 

(ii)  The  written  program  shall  include 
a  schedule  for  development  and 
implementatior  of  the  engineering  and 
work  practice  controls.  These  plans 
shall  be  reviewed  and  revised  as 
appropriate  based  on  the  most  recent 
exposure  monitoring  data,  to  reflect  the 
current  status  of  the  program. 

(iii)  Written  compliance  programs 
shall  be  furnished  upon  request  for 
examination  and  copying  to  the 
Assistant  Secretary,  the  Director, 
affected  employees  and  designated 
employee  representatives. 

(g)  Respiratory  protection.  (1) 
General.  The  employer  shall  provide 
respirators,  and  assure  that  they  are 
used,  where  required  by  this  section. 
Respirators  shall  be  used  in  the 
following  circumstances: 

(i)  During  the  time  period  necessary  to 
install  or  implement  feasible  engineering 
and  work  practice  controls; 

fii)  [n  work  operations  for  which  the 
efApbypr  esrablishes  that  compliance 
With  either  the  TWA  or  STEL  through 
the  use  of  engineering  and  work  practice 
controls  is  not  feasible,  such  as  some 
maintenance  and  repair  activities, 
vessel  rleanifig,  or  other  operations 
where  engineering  and  work  practice 
controls  are  infeasible  because 
exposures  are  intermittent  in  nature  and 
limited  in  duration; 

(iii)  In  work  situations  where  feasible 
engineering  and  work  practice  controls 
are  not  yet  sufficient  or  are  not  required 
under  paragraph  (n(l)(iii)  of  this  section 
to  reduce  exposure  to  or  below  the  PELs; 
and 
(iv)  In  emergencies. 
(2)  Respirator  selection.  (1)  Where 
respirators  are  required  or  allowed 
under  this  section,  the  employer  shall 
select  and  provide,  at  no  cost  to  the 
employee,  the  appropriate  respirator  as 
specified  in  Table  1,  and  shall  assure 
that  the  employee  uses  the  respirator 
provided. 

(ii)  The  employer  shall  select 
respirators  from  among  those  jointly 
approved  by  the  Mine  Safety  and  Health 
Administration  and  the  National 
Institute  for  Occupational  Safety  and 
Health  under  the  provisions  of  30  CFR 
Part  11.  Negative  pressure  respirators 
shall  have  filter  elements  approved  by 
MSHA/NIOSH  for  organic  vapors  or 
benzene. 

(iii)  Any  employee  who  cannot  wear  a 
negative  pressure  respirator  shall  be 
given  the  option  of  wearing  a  respirator 
with  less  breathing  resistance  such  as  a 
powered  air-purifying  respirator  or 
supplied  air  respirator. 

(3)  Respirator  program.  The  employer 
shall  institute  a  respiratory  protection 


program  in  accordance  with  29  CFR 
1910.134  (b),  (d),  (e)  and  (f). 

(4)  Respirator  use.  (i)  Where  air- 
purifying  respirators  are  used,  the 
employer  shall  replace  the  air  purifying 
element  at  the  expiration  of  service  life 
or  at  the  beginning  of  each  shift  in  which 
they  will  be  used,  whichever  comes  first. 

(ii)  If  an  air  purifying  element 
becomes  available  with  an  end  of  useful 
life  indicator  for  benzene  approved  by 
MSHA/NIOSH,  the  element  may  be 
used  until  such  time  as  the  indicator 
shows  no  further  useful  life. 

(iii)  The  employer  shall  permit 
employees  who  wear  respirators  to 
leave  the  regulated  area  to  wash  theii 
faces  and  respirator  facepieces  as 
necessary  in  order  to  prevent  skin 
irritation  associated  with  respirator  use 
or  to  change  the  filter  elements  of  air- 
purifying  respirators  whenever  they 
detect  a  change  in  breathing  resistance 
or  chemical  vapor  breakthrough. 

(5)  Respirator  fit  testing,  (i)  The 
employer  shall  perform,  and  certify  the 
results  of,  either  quantitative  or 
qualitative  fit  tests  at  the  time  of  initial 
fitting  and  at  least  annually  thereafter 
for  each  employee  wearing  a  negative 
pressure  respirator.  The  test  shall  be 
used  to  select  a  respirator  facepiece 
which  exhibits  minimum  leakage  and 
provides  the  required  protection  as 
prescribed  in  Table  1.  The  employer 
shall  provide  and  assure  that  the 
employee  wears  a  respirator 
demonstrated  by  the  fit  test  to  provide 
the  required  protection. 

(ii)  The  employer  shall  follow  the  test 
protocols  outlined  in  Appendix  E  of  this 
standard  for  whichever  type  of  fit 
testing  the  employer  chooses. 

Table  l.— Respiratory  Protection 
FOR  Benzene 


UM  I 


Airborne 
concentration  of 

benzene  or 
condition  of  use 


Respirator  type 


(a)  Less  than  or 
equal  to  10  ppm. 


(b)  Less  than  or 
equal  to  50  ppm. 


(c)  Less  than  or 
equal  to  100  ppm. 


(1)  Half-mask  air- 

purlfying  respirator 

withi  organic  vapor 

cartridge 
(1)  Full  facepiece 

respirator  witti 

organic  vapor 

cartndges. 
(1)  Full  facepiece  gas 

mask  witti  ctiin  style 

canister.' 
(1)  Full  facepiece 

powered  air-purifying 

respirator  with 

organic  vapor 

canister.' 
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Airborne 
concentration  of 

benzene  or 
condition  of  use 


Respiratof  type 


(d)  Less  than  or 
equal  to  1 ,000 
ppm. 

(e)  Greater  th^n 
1 .000  ppm  or 
unknown 
concentration. 


(0  Escape.. 


(g)  Firefighting . 


(1)  Supplied  air 
respirator  wUh  full 
facepiece  in  positive- 
pressure  mode 

(1)  Self-contained 
breathing  apparatus 
with  full  facepiece  in 
positive  pressure 
mode 

(2)  Full  facepiece 
positive-  pressure 
supplied-air  respirator 
with  auxiliary  self- 
contained  air  supply 

(1)  Any  organic  vapor 
gas  mask,  or 

(2)  Any  self-contained 
breathing  apparatus 
with  full  facepiece. 

(1)  Full  facepiece  self- 
contained  breathing 
apparatus  in  positive 
pressure  mode. 


'  Canisters  must  have  a  minimum  service 
li'e  of  four  (4)  hours  when  tested  at  150  ppm 
benzene,  at  a  flow  rate  of  64  LPfvl.  25  °C,  and 
85%  relatrve  humidity  for  non-powered  air  pu- 
rifying respirators.  The  flow  rate  shall  be  115 
LPM  and  170  LPM  respectrveiy  for  tight  fitting 
and  loose  fitting  powered  air-punfying  respira- 
tors. 

(hi  Protective  clothing  and  equipment. 
Persona!  protective  clothing  and 
equipment  shall  be  worn  where 
appropriate  to  prevent  eye  contact  and 
limit  dermal  exposure  to  liquid  benzene. 
Protective  clothing  and  equipment  shall 
be  provided  by  the  employer  at  no  cost 
to  the  employee  and  the  employer  shall 
assure  its  use  where  appropriate.  Eye 
and  face  protection  shall  meet  the 
requirements  of  29  CFR  1910.133. 

(i)  Medical  sun-eillance —  (1)  General. 
(i)  The  employer  shall  make  available  a 
medical  surveillance  program  for 
employees  who  are  or  may  be  exposed 
to  benzene  at  or  above  the  action  level 
30  or  more  days  per  year;  for  employees 
who  are  or  may  be  exposed  to  benzene 
at  or  above  the  PELs  10  or  more  days 
per  year;  for  employees  who  have  been 
exposed  to  more  than  10  ppm  of  benzene 
for  30  or  more  days  in  a  year  prior  to  the 
effective  date  of  the  standard  when 
employed  by  their  current  employer;  and 
for  employees  involved  in  the  tire 
building  operations  called  tire  building 
machine  operators,  who  use  solvents 
containing  greater  than  0.1  percent 
benzene. 

(ii)  The  employer  shall  assure  that  all 
medical  examinations  and  procedures 


are  performed  by  or  under  the 
supervision  of  a  licensed  physician  and 
that  all  laboratory  tests  are  conducted 
by  an  accredited  laboratory. 

(iii)  The  employer  shall  assure  that 
persons  other  than  licensed  physicians 
who  administer  the  pulmonary  function 
testing  required  by  this  section  shall 
complete  a  training  course  in  spirometry 
sponsored  by  an  appropriate 
governmental,  academic  or  professional 
institution. 

(iv)  The  employer  shall  assure  that  all 
examinations  and  procedures  are 
provided  without  cost  to  the  employee 
and  at  a  reasonable  time  and  place. 

(2)  Initial  examination,  (i)  Within  60 
days  of  the  effective  date  of  this 
standard,  or  before  the  time  of  initial 
assignment,  the  employer  shall  provide 
each  employee  covered  by  paragraph 
(i|(l  ](i)  of  this  section  with  a  medical 
examination  including  the  following 
elements: 

(A)  A  detailed  occupational  history 
which  includes; 

(71  Past  work  exposure  to  benzene  or 
any  other  hematological  toxins, 

[2]  A  family  history  of  blood 
dyscrasias  including  hematological 
neoplasms; 

[3]  A  history  of  blood  dyscrasias 
including  genetic  hemoglobin 
abnormalities,  bleeding  abnormalities, 
abnormal  function  of  formed  blood 
elements; 

[4]  A  history  of  renal  or  liver 
dysfunction; 

(5)  A  history  of  medicinal  drugs 
routinely  taken; 

[6]  A  history  of  previous  exposure  to 
ionizing  radiation  and 

(7)  Exposure  to  marrow  toxins  outside 
of  the  current  work  situation. 

(B)  A  complete  physical  examination. 

(C)  Laboratory  tests.  A  complete 
blood  count  including  a  leukocyte  count 
with  differential,  a  quantitative 
thrombocyte  count,  hematocrit, 
hemoglobin,  ery^throcyle  count  and 
erythrocyte  indices  (MCV,  MCH, 
MCHCl.  The  results  of  these  tests  shall 
be  reviewed  by  the  examining 
physician. 

(D)  Additional  tests  as  necessary  in 
the  opinion  of  the  examining  physician, 
based  on  alterations  to  the  components 
of  the  blood  or  other  signs  which  may  be 
related  to  benzene  exposure;  and 

(E)  For  all  workers  required  to  wear 
respirators  for  at  least  30  days  a  year, 
the  physical  examination  shall  pay 
special  attention  to  the  cardiopulmonary 
system  and  shall  include  a  pulmonary 
function  test. 

(ii)  No  initial  medical  examination  is 
required  to  satisfy  the  requirements  of 
paragraph  (i)(2)(i)  of  this  section  if 


adequate  records  show  that  the 
employee  has  been  examined  in 
accordance  with  the  procedures  of 
paragraph  (i){21(i)  of  this  section  within 
the  twelve  months  prior  to  the  effective 
date  of  this  standard. 

(3)  Periodic  examinations,  (i)  The 
employer  shall  provide  each  employee 
covered  under  paragraph  (il(l)(i)  of  this 
section  with  a  medical  examination 
annually  following  the  previous 
examination.  These  periodic 
examinations  shall  incude  at  least  the 
following  elements: 

(A)  A  brief  history  regarding  any  new 
exposure  to  potential  marrow  toxins, 
changes  in  medicinal  drug  use.  and  the 
appearance  of  physical  signs  relating  to 
blood  disorders: 

(B)  A  complete  blood  count  including 
a  leukocyte  count  with  differential. 
quantitative  thrombocyte  count, 
hemoglobin,  hematocrit,  erythrocyte 
count  and  ervthrocyte  indices  (MCV, 
MCH,  MCHC);  and 

(C)  Appropriate  additional  tests  as 
necessary,  in  the  opinion  of  the 
examining  physician,  in  consequence  of 
alterations  in  the  components  of  the 
blood  or  other  signs  which  may  be 
related  to  benzene  exposure. 

(ii)  Where  the  employee  develops 
signs  and  symptoms  commonly 
associated  with  toxic  exposure  to 
benzene,  the  employer  shall  provide  the 
employee  with  an  additional  medical 
examination  which  shall  include  those 
elements  considered  appropriate  by  the 
examining  physician. 

(iii)  For  persons  required  to  use 
respirators  for  at  least  30  days  a  year,  a 
pulmonary  function  test  shall  be 
performed  every  three  (3)  years.  A 
specific  evaluation  of  the 
cardiopulmonary  system  shall  be  made 
at  the  time  of  the  pulmonary  function 
test. 

(4)  Emergency  examinations,  (i)  In 
addition  to  the  surveillance  required  by 
(i)(l)(i),  if  an  employee  is  exposed  to 
benzene  in  an  emergency  situation,  the 
employer  shall  have  the  employee 
provide  a  urine  sample  at  the  end  of  the 
employees  shift  and  have  a  urinary 
phenol  test  performed  on  the  sample 
within  72  hours.  The  unne  specific 
gravity  shall  be  corrected  to  1.024. 

(ii)  If  the  result  of  the  urinary  phenol 
test  is  below  75  mg  phenol/L  of  urine,  no 
further  testing  is  required. 

(iii)  If  the  result  of  the  urinary  phenol 
test  is  equal  to  or  greater  than  75  mg 
phenol/L  of  urine,  the  employer  shall 
provide  the  employee  with  a  complete 
blood  count  including  an  erythrocyte 
count,  leukocyte  count  with  differential 
and  thrombocyte  count  at  monthly 
intervals  for  a  duration  of  three  (3) 
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months  following  the  emergency 
exposure. 

(i\ )  If  any  of  the  conditions  specified 
in  paragraph  (i)(5)(i)  of  this  section 
exists,  then  the  further  requirements  of 
paragraph  (i)(5)  of  this  section  shall  be 
met  and  the  employer  shall,  in  addition, 
provide  the  employees  with  periodic 
exa.minations  if  directed  by  the 
physician. 

(5)  Additional  examinations  and 
referrals,  (i)  Where  the  results  of  the 
complete  blood  count  required  for  the 
initial  and  periodic  examinations 
indicate  any  of  the  following  abnormal 
conditions  exist,  then  the  blood  count 
shall  be  repeated  within  2  weeks. 

(A)  The  hemoglobin  level  or  the 
hematocrit  falls  below  the  normal  limit 
[outside  the  95%  confidence  interval 
(C.l.)l  as  determined  by  the  laboratory 
for  the  particular  geographic  area  and/ 
or  these  indices  show  a  persistent 
downward  trend  from  the  individual's 
pre-exposure  norms:  provided  these 
findings  cannot  be  explained  by  other 
medical  reasons. 

(B)  The  thrombocyte  (platelet)  count 
varies  more  than  20  percent  below  the 
employee's  most  recent  values  or  falls 
outside  the  normr)!  limit  (95%  C.l.)  as 
determined  by  the  laboratory, 

(C)  The  leukocyte  count  is  below  4,000 
per  mm^  or  there  is  an  abnormal 
differential  count. 

(ii)  If  the  abnormality  persists,  the 
examining  physician  shall  refer  the 
employee  to  a  hematologist  or  an 
internist  for  further  evaluation  unless 
the  physician  has  good  reason  to  believe 
such  referral  is  unnecessary.  (See 
Appendix  C  for  examples  of  conditions 
where  a  referral  may  be  unnecessary.) 

(iii)  The  employer  shall  provide  the 
hematologist  or  internist  with  the 
information  required  to  be  provided  to 
the  physician  under  paragraph  (i)(6)  of 
this  section  and  the  medical  record 
required  to  be  maintained  by  paragraph 
(k](2)(ii)  of  this  section. 

(iv)  The  hematologist's  or  internist's 
evaluation  shall  include  a  determination 
as  to  the  need  for  additional  tests,  and 
the  employer  shall  assure  that  these 
tests  are  provided. 

(6)  Information  provided  to  the 
physician.  The  employer  shall  provide 
the  following  information  to  the 
examining  physician: 

(i)  A  copy  of  this  regulation  and  its 
appendices: 

(ii)  A  description  of  the  affected 
employee's  duties  as  they  relate  to  the 
employee's  exposure: 

(iii)  The  employee's  actual  or 
representative  exposure  level; 

(iv)  A  description  of  any  personal 
protective  equipment  used  or  to  be  used; 
and 


(v)  Information  from  previous 
employment-related  medical 
examinations  of  the  affected  employee 
which  is  not  otherwise  available  to  the 
examining  physician, 

(7)  Physician's  written  opinions,  (i) 
For  each  examination  under  this  section, 
the  employer  shall  obtain  and  provide 
the  employee  with  a  copy  of  the 
examining  physician's  written  opinion 
within  15  days  of  the  examination.  The 
written  opinion  shall  be  limited  to  the 
following  information, 

(A)  The  occupationally  pertinent 
results  of  the  medical  examination  and 
tests: 

(B)  The  physician's  opinion 
concerning  whether  the  employee  has 
any  detected  medical  conditions  which 
would  place  the  employee's  health  at 
greater  than  normal  risk  of  material 
impairment  from  exposure  to  benzene: 

(C)  The  physician's  recommended 
limitations  upon  the  employee's 
exposure  to  benzene  or  upon  the 
employee's  use  of  protective  clothing  or 
equipment  and  respirators, 

(D)  A  statement  that  the  employee  has 
been  informed  by  the  physician  of  the 
results  of  the  medical  examination  and 
any  medical  conditions  resulting  from 
benzene  exposure  which  require  further 
explanation  or  treatment. 

(ii)  The  written  opinion  obtained  by 
the  employer  shall  not  reveal  specific 
records,  findings  and  diagnoses  that 
have  no  bearing  on  the  employee's 
ability  to  work  in  a  benzene-exposed 
workplace. 

(8)  Medical  removal  plan,  [i]  When  a 
physician  makes  a  referral  to  a 
hematologisl/internist  as  required  under 
paragraph  {i)(5)(ii)  of  this  section,  the 
employee  shall  be  removed  from  areas 
where  exposures  may  exceed  the  action 
level  until  such  time  as  the  physician 
makes  a  determination  under  paragraph 
(i)(8)(ii)  of  this  section, 

(ii)  Following  the  examination  and 
evaluation  by  the  hematologist/ 
internist,  a  decision  to  remove  an 
employee  from  areas  where  benzene 
exposure  is  above  the  action  level  or  to 
allow  the  employee  to  return  to  areas 
where  benzene  exposure  is  above  the 
action  level  shall  be  made  by  the 
physician  in  consultation  with  the 
hematologist/internist.  This  decision 
shall  be  communicated  in  writing  to  the 
employer  and  employee.  In  the  case  of 
removal,  the  physician  shall  state  the 
required  probable  duration  of  removal 
from  occupational  exposure  to  benzene 
above  the  action  level  and  the 
requirements  for  future  medical 
examinations  to  review  the  decision. 

(iii)  For  any  employee  who  is  removed 
pursuant  to  paragraph  (i)(8)(ii)  of  this 
section,  the  employer  shall  provide  a 


follow-up  examination.  The  physician, 
in  consultation  with  the  hematologist/ 
internist,  shall  make  a  decision  within  6 
months  of  the  date  the  employee  was 
removed  as  to  whether  the  employee 
shall  be  returned  to  the  usual  job  or 
whether  the  employee  should  be 
removed  permanently. 

(iv)  Whenever  an  employee  is 
temporarily  removed  from  benzene 
exposure  pursuant  to  paragraph  (i)(8)(i) 
or  (i)(8)(ii)  of  this  section,  the  employer 
shall  transfer  the  employee  to  a 
comparable  job  for  which  the  employee 
is  qualified  (or  can  be  trained  for  in  a 
short  period)  and  where  benzene 
exposures  are  as  low  as  possible,  but  in 
no  event  higher  than  the  action  level. 
The  employer  shall  maintain  the 
employee's  current  wage  rate,  seniority 
and  other  benefits.  If  there  is  no  such 
job  available,  the  employer  shall 
provide  medical  removal  protection 
benefits  until  such  a  job  becomes 
available  or  for  6  months,  whichever 
comes  first. 

(v)  Whenever  an  employee  is  removed 
permanently  from  benzene  exposure 
based  on  a  physician's  recommendation 
pursuant  to  paragraph  (i)(8)(iii)  of  this 
section,  the  employee  shall  be  given  the 
opportunity  to  transfer  to  another 
position  which  is  available  or  later 
becomes  available  for  which  the 
employee  is  qualified  (or  can  be  trained 
for  in  a  short  period)  and  where  benzene 
exposures  are  as  low  as  possible  but  in 
no  event  higher  than  the  action  level. 
The  employer  shall  assure  that  such 
employee  suffers  no  reduction  in  current 
wage  rate,  seniority  or  other  benefits  as 
a  result  of  the  transfer. 

(9)  Medical  removal  protection 
benefits,  (i)  The  employer  shall  provide 
to  an  employee  6  months  of  medical 
removal  protection  benefits  immediately 
following  each  occasion  an  employee  is 
removed  from  exposure  to  benzene 
because  of  hematological  findings 
pursuant  to  paragraphs  (i)(8)  (i)  and  (ii) 
of  this  section,  unless  the  employee  has 
been  transferred  to  a  comparable  job 
where  benzene  exposures  are  below  the 
action  level. 

(ii)  For  the  purposes  of  this  section, 
the  requirement  that  an  employer 
provide  medical  removal  protection 
benefits  means  that  the  employer  shall 
maintain  the  current  wage  rate,  seniority 
and  other  benefits  of  an  employee  as 
though  the  employee  had  not  been 
removed. 

(iii)  The  employer's  obligation  to 
provide  medical  removal  protection 
benefits  to  a  removed  employee  shall  be 
reduced  to  the  extent  that  the  employee 
receives  compensation  for  earnings  lost 
during  the  period  of  removal  either  from 
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a  publicly  or  employer-funded 
compensation  program,  or  from 
employment  with  another  employer 
made  possible  by  virtue  of  the 
employee's  removal. 

(j)  Communication  of  benzene 
hazards  to  employees — (1)  Signs  and 
labels.  (!)  The  employer  shall  post  signs 
at  entrances  to  regulated  areas.  The 
signs  shall  bear  the  following  legend: 

DANGER 

BENZENE 

CANCER  HAZARD 

FLAMMABLE— NO  SMOKiNG 

AUTHORIZED  PERSONNEL  ONLY 

RESPIRATOR  REQUIRED 


(ii)  The  employer  shall  ensure  that 
lables  or  other  appropriate  forms  of 
warning  are  provided  for  containers  of 
benzene  within  the  workplace.  There  is 
no  requirement  to  label  pipes.  The  labels 
shall  comply  with  the  requirements  of  29 
CFR  1910.1200(0  and  in  addition  shall 
include  the  following  legend: 

DANGER 

CONTAINS  BENZENE 

CANCER  HAZARD 


(2)  Material  safety  data  sheets,  (i) 
Employers  shall  obtain  or  develop,  and 
shall  provide  access  to  their  employees, 
to  a  material  safety  data  sheet  (MSDS) 
which  addresses  benzene  and  complies 
with  29  CFR  1910.1200. 

(ii)  Employers  who  are  manufacturers 
or  importers  shall; 

(A)  Comply  with  paragraph  (a)  of  this 
section,  and 

(B)  Comply  with  the  requirement  in 
OSHA's  Hazard  Communication 
Standard,  29  CFR  1910.1200,  that  they 
deliver  to  downstream  employers  an 
MSUS  which  addresses  benzene. 

(3)  Information  and  training,  (i)  The 
employer  shall  provide  employees  with 
information  and  training  at  the  time  of 
their  initial  assignment  to  a  work  area 
where  benzene  is  present.  If  exposures 
are  above  the  action  level,  employees 
shall  be  provided  with  information  and 
training  at  least  annually  thereafter. 

(ii)  The  training  program  shall  be  in 
accordance  with  the  requirements  of  29 
CFR  1910.1200(h)  (1)  and  (2),  and  shall 
include  specific  information  on  benzene 
for  each  category  of  information 
included  in  that  section. 

(iii)  In  addition  to  the  information 
required  under  29  CFR  1910.1200.  the 
employer  shall; 

(A)  Provide  employees  with  an 
e.xplanation  of  the  contents  of  this 
section,  including  Appendices  A  and  B, 


and  indicate  to  them  where  the  standard 
is  available:  and 

(B)  Describe  the  medical  surveillance 
program  required  under  paragraph  (i)  of 
this  section,  and  explain  the  information 
contained  in  Appendix  C. 

(k)  Recordkeeping— [\]  Exposure 
measurements,  (i)  The  employer  shall 
establish  and  maintain  an  accurate 
record  of  all  measurements  required  by 
paragraph  (e)  of  this  section,  in 
accordance  with  29  CFR  1910.20. 

(ii)  This  record  shall  include: 

(A)  The  dates,  number,  duration,  and 
results  of  each  of  the  samples  taken, 
including  a  description  of  the  procedure 
used  to  determine  representative 
employee  exposures; 

(B)  A  description  of  the  sampling  and 
analytical  methods  used; 

(C)  A  description  of  the  type  of 
respiratory  protective  devices  worn,  if 
any:  and 

(D)  The  name,  social  security  number, 
job  classification  and  exposure  levels  of 
the  employee  monitored  and  all  other 
employees  whose  exposure  the 
measurement  is  intended  to  represent. 

(iii)  The  employer  shall  maintain  this 
record  for  at  least  30  years,  in 
accordance  with  29  CFR  1910.20. 

(2)  Medical  surveillance,  (i)  The 
employer  shall  establish  and  maintain 
an  accurate  record  for  each  employee 
subject  to  medical  surveillance  required 
by  paragraph  (i)  of  this  section,  in 
accordance  with  29  CFR  1910.20. 

(ii)  This  record  shall  include: 

(A)  The  name  and  social  security 
number  of  the  employee; 

(B)  The  employer's  copy  of  the 
physician's  written  opinion  on  the 
initial,  periodic  and  special 
examinations,  including  results  of 
medical  examinations  and  all  tests, 
opinions  and  recommendations; 

(C)  Any  employee  medical  complaints 
related  to  exposure  to  benzene; 

(D)  A  copy  of  the  information 
provided  to  the  physician  as  required  by 
paragraphs  (i)(6)  (ii)  through  (v)  of  this 
section;  and 

(E)  A  copy  of  the  employee's  medical 
and  work  history  related  to  exposure  to 
benzene  or  any  other  hematologic 
toxins. 

(iii)  The  employer  shall  maintain  this 
record  for  at  least  the  duration  of 
employment  plus  30  years,  in 
accordance  with  29  CFR  1910.20. 

[3]  Availability,  (i)  The  employer  shall 
assure  that  all  records  required  to  be 
maintained  by  this  section  shall  be 
made  available  upon  request  to  the 
Assistant  Secretary  and  the  Director  for 
examination  and  copying. 

(ii)  Employee  exposure  monitoring 
records  required  by  this  paragraph  shall 
be  provided  upon  request  for 


examination  and  copying  to  employees, 
employee  representatives,  and  the 
Assistant  Secretary  in  accordance  with 
29  CFR  1910.20  (a)  through  (e)  and  (g) 
through  (i). 

(iii)  Employee  medical  records 
required  by  this  paragraph  shall  be 
provided  upon  request  for  examination 
and  copying,  to  the  subject  employee,  to 
anyone  having  the  specific  written 
consent  of  the  subject  employee,  and  to 
the  Assistant  Secretary  in  accordance 
with  29  CFR  1910.20. 

(4)  Transfer  of  records,  (i)  The 
employer  shall  comply  with  the 
requirements  involving  transfer  of 
records  set  forth  in  29  CFR  1019.20(h). 

(ii)  If  the  employer  ceases  to  do 
business  and  there  is  no  successor 
employer  to  receive  and  retain  the 
records  for  the  prescribed  period,  the 
employer  shall  notify  the  Director,  at 
least  three  (3)  months  prior  to  disposal, 
and  transmit  them  to  the  Director  if 
required  by  the  Director  within  that 
period. 

(1)  Observation  of  monitoring — {1) 
Employee  observation.  The  employer 
shall  provide  affected  employees,  or 
their  designated  representatives,  an 
opportunity  to  observe  the  measuring  or 
monitoring  of  employee  exposure  to 
benzene  conducted  pursuant  to 
paragraph  (e)  of  this  section. 

(2)  Obser\'ation  procedures.  When 
observation  of  the  measuring  or 
monitoring  of  employee  exposure  to 
benzene  requires  entry  into  areas  where 
the  use  of  protective  clothing  and 
equipment  or  respirators  is  required,  the 
employer  shall  provide  the  observer 
with  personal  protective  clothing  and 
equipment  or  respirators  required  to  be 
worn  by  employees  working  in  the  area, 
assure  the  use  of  such  clothing  and 
equipment  or  respirators,  and  require 
the  observer  to  comply  with  all  other 
applicable  safety  and  health  procedures. 

(m)  Dates— [\)  Effective  date.  The 
standard  shall  become  effective 
December  10, 1987. 

(2)  Start-up  dates,  (i)  The 
requirements  of  paragraph  (a)  through 
(m)  of  this  section,  except  the 
engineering  control  requirements  of 
paragraph  (f)(1)  of  this  section  shall  be 
completed  within  sixty  (60)  days  after 
the  effective  date  of  the  standard. 

(ii)  Engineering  and  work  practice 
controls  required  by  paragraph  (0(1)  of 
this  section  shall  be  implemented  no 
later  than  2  years  after  the  effective  date 
of  the  standard. 

(iii)  Coke  and  coal  chemical 
operations  may  comply  with  paragraph 
(m)(2)(ii)  of  this  section  or  alternately 
include  within  the  compliance  program 
required  by  paragraph  (0(2)  of  this 
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section,  a  requirement  to  phase  in 

engineering  controls  as  equipment  is 
repaired  and  replaced.  For  coke  and 
coal  chemical  operations  choosing  the 
hitter  alternative,  compliance  with  the 
engineering  controls  requirements  of 
paragraph  10(1)  of  this  section  shall  be 
achieved  no  later  than  5  years  after  the 
effective  date  of  this  standard  and 
substantial  compliance  with  the 
engineering  control  requirements  shall 
be  achieved  within  3  years  of  the 
effective  date  of  this  standard. 

(n)  Appendices.  The  information 
contained  in  Appendices  A,  B,  C,  and  D 
is  not  intended,  by  itself,  to  create  any 
additional  obligations  not  otherwise 
imposed  or  to  detract  from  any  existing 
obligations.  The  protocols  on  respiratory 
fit  testing  in  Appendix  E  are  mandatory. 

Appendix  A — Substance  Safely  Data 
Sheet,  Benzene 

/.  Substance  Identification 

A.  Substance:  Benzene. 

B.  Permissible  Exposure:  Except  as  to 
the  use  of  gasoline,  motor  fuels  and 
other  fuels  subsequent  to  discharge  from 
bulk  terminals  and  other  exemptions 
specified  in  §  1910.1028(a)(2): 

1.  Airborne:  The  maximum  time- 
weighted  average  (TWA)  exposure  limit 
is  1  part  of  benzene  vapor  per  million 
parts  of  air  (1  ppm)  for  an  8-hour 
workday  and  the  maximum  short-term 
exposure  limit  (STEL)  is  5  ppm  for  any 
15-minute  period. 

2.  Dermal:  Eye  contact  shall  be 
prevented  and  skin  contact  with  liquid 
benzene  shall  be  limited. 

C.  Appearance  and  odor:  Benzene  is  a 
clear,  colorless  liquid  with  a  pleasant, 
sweet  odor.  The  odor  of  benzene  does 
not  provide  adequate  warning  of  its 
hdZiird. 

//  Health  Hazard  Data 

A.  Ways  in  which  benzene  affects 
your  health.  Benzene  can  affect  your 
health  if  you  inhale  it.  or  if  it  comes  in 
contact  with  your  skin  or  eyes.  Benzene 
is  also  harmful  if  you  happen  to  swallow 
it. 

B.  Effects  of  overexposure.  1.  Short- 
term  (acute)  overexposure:  If  you  are 
overexposed  to  high  concentrations  of 
benzene,  well  above  the  levels  where  its 
odor  is  first  recognizable,  you  may  feel 
breathless,  irritable,  euphoric,  or  giddy: 
you  may  experience  irritation  in  eyes, 
nose,  and  respiratory  tract.  You  may 
develop  a  headache,  feei  dizzy, 
nauseated,  or  intoxicated.  Severe 
exposures  may  lead  to  convulsions  and 
loss  of  consciousness. 

2.  Long-term  (chronic)  exposure. 
Repeated  or  prolonged  exposure  to 
benzene,  even  at  lelatively  low 


concentrations,  may  result  in  various 
blood  disorders,  ranging  from  anemia  to 
leukemia,  an  irreversible,  fatal  disease. 
Many  blood  disorders  associated  with 
benzene  exposure  may  occur  without 
symptoms.       I 

///.  Protective  Clothing  and  Equipment 

A.  Respirators.  Respirators  are 
required  for  those  operations  in  which 
engineering  controls  or  work  practice 
controls  are  not  feasible  to  reduce 
exposure  to  the  permissible  level. 
However,  where  employers  can 
document  that  benzene  is  present  in  the 
workplace  less  than  30  days  a  year, 
respirators  may  be  used  in  lieu  of 
engineering  controls.  If  respirators  are 
worn,  they  muBt  have  joint  Mine  Safety 
and  Health  Administration  and  the 
National  Institute  for  Occupational 
Safety  and  Health  (MOSH)  seal  of 
approval,  and  cartridge  or  canisters 
must  be  replaced  before  the  end  of  their 
service  life,  or  the  end  of  the  shift, 
whichever  occurs  first.  If  you  experience 
difficulty  breathing  while  wearing  a 
respirator,  you  may  request  a  positive 
pressure  respirator  from  your  employer. 
You  must  be  thoroughly  trained  to  use 
the  assigned  respirator,  and  the  training 
will  be  provided  by  your  employer. 

B.  Protective  Clothing.  You  must  wear 
appropriate  protective  clothing  {such  as 
boots,  gloves,  sleeves,  aprons,  etc.)  over 
any  parts  of  your  body  that  could  be 
exposed  to  liquid  benzene. 

C.  Eye  and  Face  Protection.  You  must 
wear  splash-proof  safety  goggles  if  it  is 
possible  that  benzene  may  get  into  your 
eyes.  In  addition,  you  must  wear  a  face 
shield  if  your  face  could  be  splashed 
with  benzene  liquid. 

IV.  Emergency  and  First  Aid  Procedures 

A.  Eye  and  face  exposure.  If  benzene 
is  splashed  in  your  eyes,  wash  it  out 
immediately  with  large  amounts  of 
water.  If  irritation  persists  or  vision 
appears  to  be  affected  see  a  doctor  as 
soon  as  possible. 

B.  Skin  exposure.  If  benzene  is  spilled 
on  your  clothing  or  skin,  remove  the 
contaminated  clothing  and  wash  the 
exposed  skin  with  large  amounts  of 
water  and  soap  immediately.  Wash 
contaminated  clothing  before  you  wear 
it  again. 

C.  Breathing.  If  you  or  any  other 
person  breathes  in  large  amounts  of 
benzene,  get  the  exposed  person  to  fresh 
air  at  once.  Apply  artificial  respiration  if 
breathing  has  stopped.  Call  for  medical 
assistance  or  a  doctor  as  soon  as 
possible.  Never  enter  any  vessel  or 
confined  space  where  the  benzene 
concentration  might  be  high  without 
proper  safety  equipment  and  at  least 


one  other  person  present  who  will  stay 
outside.  A  life  line  should  be  used. 

D,  Swallowing.  If  benzene  has  been 
swallowed  and  the  patient  is  conscious, 
do  not  induce  vomiting.  Call  for  medical 
assistance  or  a  doctor  immediately. 

V.  Medical  Requirements 

If  you  are  exposed  to  benzene  at  a 
concentration  at  or  above  0.5  ppm  as  an 
8-hour  time-weighted  average,  or  have 
been  exposed  at  or  above  10  ppm  in  the 
past  while  employed  by  your  current 
employer,  your  employer  is  required  to 
provide  a  medical  examination  and 
history  and  laboratory  tests  within  60 
days  of  the  effective  date  of  this 
standard  and  annually  thereafter.  These 
tests  shall  be  provided  without  cost  to 
you.  In  addition,  if  you  are  accidentally 
exposed  to  benzene  (either  by  ingestion, 
inhalation,  or  skin/eye  contact)  under 
emergency  conditions  known  or 
suspected  to  constitute  toxic  exposure  to 
benzene,  your  employer  is  required  to 
make  special  laboratory  tests  available 
to  you. 

VI.  Observation  of  Monitoring 

Your  employer  is  required  to  perform 
measurements  that  are  representative  of 
your  exposure  to  benzene  and  you  or 
your  designated  representative  are 
entitled  to  observe  the  monitoring 
procedure.  You  are  entitled  to  observe 
the  steps  taken  in  the  measurement 
procedure,  and  to  record  the  results 
obtained.  When  the  monitoring 
procedure  is  taking  place  in  an  area 
where  respirators  or  personal  protective 
clothing  and  equipment  are  required  to 
be  worn,  you  or  your  representative 
must  also  be  provided  with,  and  must 
wear  the  protective  clothing  and 
equipment. 

VII.  Access  to  Records 

You  or  your  representative  are 
entitled  to  see  the  records  of 
measurements  of  your  exposure  to 
benzene  upon  written  request  to  your 
employer.  Your  medical  examination 
records  can  be  furnished  to  yourself, 
your  physician  or  designated 
representative  upon  request  by  you  to 
your  employer.      I 

VIII.  Precautions  for  Safe  Use.  Handling 
and  Storage 

Benzene  liquid  is  highly  flammable.  It 
should  be  stored  in  tightly  closed 
containers  in  a  cool,  well  ventilated 
area.  Benzene  vapor  may  form  explosive 
mixtures  in  air.  All  sources  of  ignition 
must  be  controlled.  Use  nonsparking 
tools  when  opening  or  closing  benzene 
containers.  Fire  extinguishers,  where 
provided,  must  be  readily  available. 
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Know  where  they  are  located  and  how 
to  operate  them.  Smoking  is  prohibited 
in  areas  where  benzene  is  used  or 
stored.  Ask  your  supervisor  where 
benzene  is  used  in  your  area  and  for 
additional  plant  safety  rules. 

■Vppendix  B — Substance  Technical 
Guidlines,  Benzene 

/.  Physical  and  Chemical  Data 

A.  Substance  identification. 

1.  Synonyms:  Benzol,  benzole,  coal 
naphtha,  cyclohexatriene,  phene,  phenyl 
hydride,  pyrobenzol.  (Benzin,  petroleum 
benzin  and  Benzine  do  not  contain 
benzene). 

2.  Formula:  CsH.  (CAS  Registry 
Number:  71-43-2) 

B.  Physical  data. 

1.  Boiling  Point  (760  mm  Hg):  80.1  'C 
(176  T) 

2.  Specific  Gravity  {water  =  1):  0.879 

3.  Vapor  Density  (air  =  l):  2.7 

4.  Melting  Point:  5.5  °C  (42  T) 

5.  Vapor  Pressure  at  20  "C  (68  'F):  75 
mm  Hg 

6.  Solubility  in  Water:  .06% 

7.  Evaporation  Rate  (ether  =  l):  2.8 

8.  Appearance  and  Odor:  Clear, 
colorless  liquid  with  a  distinctive  sweet 
odor. 

//.  Fire.  Explosion,  and  Reactivity 
Hazard  Data 

A.  Fire. 

1.  Flash  Point  (closed  cup):  -11  °C  (12 
•F) 

2.  Autoignition  Temperature:  580  "C 
(1076  T) 

3.  Flammable  limits  in  Air.  %  by 
Volume:  Lower:  1.3%,  Upper:  7.5% 

4.  Extinguishing  Media;  Carbon 
dioxide,  dry  chemical,  or  foam. 

5.  Special  Fire-Fighting  procedures:  Do 
not  use  solid  stream  of  water,  since 
stream  will  scatter  and  spread  fire.  F^ine 
water  spray  can  be  used  to  keep  fire- 
exposed  containers  cool. 

6.  Unusual  fire  and  explosion  hazards: 
Benzene  is  a  flammable  liquid.  Its 
vapors  can  form  explosive  mixtures.  All 
ignition  sources  must  be  controlled 
when  benzene  is  used,  handled,  or 
stored.  Where  liquid  or  vapor  may  be 
released,  such  areas  shall  be  considered 
as  hazardous  locations.  Benzene  vapors 
are  heavier  than  air;  thus  the  vapors 
may  travel  along  the  ground  and  be 
ignited  by  open  flames  or  sparks  at 
locations  remote  from  the  site  at  which 
benzene  is  handled. 

7.  Benzene  is  classified  as  a  1  B 
flammable  liquid  for  the  purpose  of 
conforming  to  the  requirements  of  29 
CFR  1910.106.  A  concentration 
ex;;oeding  3.250  ppm  is  considered  a 
potential  fire  explosion  hazard. 
Locations  where  benzene  may  be 
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present  in  quantities  sufficient  to 
produce  explosive  or  ignitable  mixtures 
are  considered  Class  1  Group  D  for  the 
purposes  of  conforming  to  the 
requirements  of  29  CFR  1910.309. 
B.  Reactivity. 

1.  Conditions  contributing  to 
instability:  Heat. 

2.  Incompatibility:  Heat  and  oxidizing 
materials. 

3.  Hazardous  decomposition  products: 
Toxic  gases  and  vapors  (such  as  carbon 
monoxide). 

///.  Spill  and  Leak  Procedures 

A.  Steps  to  be  taken  if  the  material  is 
released  or  spilled.  As  much  benzene  as 
possible  should  be  absorbed  with 
suitable  materials,  such  as  dry  sand  or 
earth.  That  rem.aining  must  be  flushed 
with  large  amounts  of  water.  Do  not 
flush  benzene  into  a  confined  space, 
such  as  a  sewer,  because  of  explosion 
danger.  Remove  all  igniti  -ii  sources. 
Ventilate  enclosed  places. 

B.  Waste  disposal  method.  Disposal 
methods  must  conform  to  other 
jurisdictional  regulations.  If  allowed, 
benzene  may  be  disposed  of:  (a)  By 
absorbing  it  in  dry  sand  or  earth  and 
disposing  in  a  sanitary  landfill;  (b)  if 
small  quantities,  by  removing  it  to  a  safe 
location  from  buildings  or  other 
combustible  sources,  pouring  it  in  dry 
sand  or  earth  and  cautiously  igniting  it; 
and  (c)  if  large  quantities,  by  atomizing 
it  in  a  suitable  combustion  chamber. 

IV.  Miscellaneous  Precautions 

A.  High  exposure  to  benzene  can 
occur  when  transferring  the  liquid  from 
one  container  to  another.  Such 
operations  should  be  well  ventilated 
and  good  work  practices  must  be 
established  to  avoid  spills. 

B.  Use  non-sparking  tools  to  open 
benzene  containers  which  are 
effectively  grounded  and  bonded  prior 
to  opening  and  pouring. 

C.  Employers  must  advise  employees 
of  all  plant  areas  and  operations  where 
exposure  to  benzene  could  occur. 
Common  operations  in  which  high 
exposures  to  benzene  may  be 
encountered  are:  the  primary  production 
and  utilization  of  benzene,  and  transfer 
of  benzene. 

.Appendix  C — Medical  Sur\eiUance 
Guidelines  for  Benzene 

/.  Route  of  Entry 

Inhalation;  skin  absorption. 

//.  Toxicology 

Benzene  is  primarily  an  inhalation 
hazard.  Systemic  absorption  may  cause 
depression  of  the  hematopoietic  system, 
pancytopenia,  aplastic  anemia,  and 
leukemia.  Inhalation  of  high 


concentrations  can  affect  central 
nervous  system  function.  Aspiration  of 
small  amounts  of  liquid  benzene 
immediately  causes  pulmonary  edema 
and  hemorrhage  of  pulmonary  tissue. 
There  is  some  absorption  through  the 
skin.  Absorption  may  be  more  rapid  in 
the  case  of  abraded  skin,  and  benzene 
may  be  more  readily  absorbed  if  it  is 
present  in  a  mixture  or  as  a  contaminant 
in  solvents  which  are  readily  absorbed. 
The  defatting  action  of  benzene  may 
produce  primary  irritation  due  to 
repeated  or  prolonged  contact  with  the 
skin.  High  concentration  are  irritating  to 
the  eyes  and  the  mucuous  membranes  of 
the  nose,  and  respiratory  tract. 

///.  Signs  and  Symptoms 

Direct  skin  contact  with  benzene  may 
cause  erythema.  Repeated  or  prolonged 
contact  may  result  in  drying,  scaling 
dermatitis,  or  development  of  secondary 
skin  infections.  In  addition,  there  is 
benzene  absorption  through  the  skin. 
Local  effects  of  benzene  vapor  or  liquid 
on  the  eye  are  slight.  Only  at  very  high 
concentrations  is  there  any  smarting 
sensation  in  the  eye.  Inhalation  of  high 
concentrations  of  benzene  may  have  an 
initial  stimulatory  effect  on  the  centra) 
nervous  system  characterized  by 
exhilaration,  nervous  excitation,  and/or 
giddiness,  followed  by  a  period  of 
depression,  drowsiness,  or  fatigue.  A 
sensation  of  tightness  in  the  chest 
accompanied  by  breathlessness  may 
occur  and  ultimately  the  victim  may  lose 
consciousness.  Tremors,  convulsions 
and  death  may  follow  from  respiratory 
paralysis  or  circulatory  collapse  in  a  few 
minutes  to  several  hours  following 
severe  exposures. 

The  detrimental  effect  on  the  blood- 
forming  system  of  prolonged  exposure  to 
small  quantities  of  benzene  vapor  is  of 
extreme  importance.  The  hematopoietic 
system  is  the  chief  target  for  benzene's 
toxic  effects  which  are  manifested  by 
alterations  in  the  levels  of  formed 
elements  in  the  peripheral  blood.  These 
effects  have  occurred  at  concentrations 
of  benzene  which  may  not  cause 
irritation  of  mucous  membranes,  or  any 
unpleasant  sensory  effects.  Early  signs 
and  symptoms  of  benzene  morbidity  are 
varied,  often  not  readily  noticed  and 
non-specific.  Subjective  complaints  of 
headache,  dizziness,  and  loss  of  appetite 
may  precede  or  follow  clinical  signs. 
Rapid  pulse  and  low  blood  pressure,  in 
addition  to  a  physical  appearance  of 
anemia,  may  accompany  a  subjective 
complaint  of  shortness  of  breath  and 
excessive  tiredness.  Bleeding  from  the 
nose,  gums,  or  mucous  membranes,  and 
the  development  of  purpuric  spots  (small 
bruises)  may  occur  as  the  condition 
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progresses.  Clinical  evidence  of 
leukopenia,  anemia,  and 
thrombocytopenia,  singly  or  in 
combination,  has  been  frequently 
reported  among  the  first  signs. 

Bone  marrow  may  appear  normal, 
aplastic,  or  hyperplastic,  and  may  not,  in 
all  situations,  correlate  with  peripheral 
blood  forming  tissues.  Because  of 
variations  in  the  susceptibility  to 
benzene  morbidity,  there  is  no  "typical" 
blood  picture.  The  onset  of  effects  of 
prolonged  benzene  exposure  may  be 
delayed  for  many  months  or  years  after 
the  actual  exposure  has  ceased  and 
identification  or  correlation  with 
benzene  exposure  must  be  sought  out  in 
the  occupational  history. 

IV.  Treatment  of  Acute  Toxic  Effects 

Remove  from  exposure  immediately. 
Make  sure  you  are  adequately  protected 
and  do  not  risk  being  overcome  by 
fumes.  Give  oxygen  or  artificial 
resuscitation  if  indicated.  Flush  eyes, 
wash  skin  if  contaminated  and  remove 
all  contaminated  clothing.  Symptoms  of 
intoxication  may  persist  following 
severe  exposures.  Recoverv'  from  mild 
exposures  is  usually  rapid  and  complete. 

V.  Surveillance  and  Preventive 
Considerations 

A.  General 

The  principal  effects  of  benzene 
exposure  which  form  the  basis  for  this 
regulation  are  pathological  changes  in 
the  hematopoietic  system,  reflected  by 
changes  in  the  peripheral  blood  and 
manifesting  clinically  as  pancytopenia, 
aplastic  anem.ia.  and  leukemia. 
Consequently,  the  medical  surveillance 
program  is  designed  to  observe,  on  a 
regular  basis,  blood  indices  for  early 
signs  of  these  effects,  and  although  early 
signs  of  leukemia  are  not  usually 
available,  emerging  diagnostic 
technology  and  innovative  regimes 
make  consistent  surveillance  for 
leukemia,  as  well  as  other  hematopoietic 
effects,  essential. 

Initial  examinations  are  to  be 
provided  within  60  days  of  the  effective 
date  of  this  standard,  or  at  the  time  of 
initial  assignment,  and  periodic 
examinations  annually  thereafter.  There 
are  special  provisions  for  medical  tests 
in  the  event  of  hem.atologic 
abnormalities  or  for  emergency 
situations. 

The  blood  values  which  require 
refrrral  to  a  hematologist  or  internist  are 
noted  in  the  standard  in  paragraph  (i)(5). 
The  standard  specifies  that  blood 
abnormalities  that  persist  must  be 
referred  "unless  the  physician  has  good 
reason  to  believe  such  referral  is 
unnecessary"  (paragraph  (i)(5)). 


Examples  of  conditions  that  could  make 
a  referral  unnecessary  despite  abnormal 
blood  limits  are  iron  or  folate  deficiency, 
menorrhagia.  or  blood  loss  due  to  some 
unrelated  medical  abnormality. 

Symptoms  and  signs  of  benzene 
toxicity  can  be  non-specific.  Only  a 
detailed  history  and  appropriate 
investigative  procedures  will  enable  a 
physician  to  rule  out  or  confirm 
conditions  that  place  the  employee  at 
increased  risk.  To  assist  the  examining 
physician  with  regard  to  which 
laboratory  tests  are  necessary  and  when 
to  refer  an  employee  to  the  specialist, 
OSHA  has  established  the  following 
guidelines. 

B.  Hematology  Guidelines 

A  minimum  battery  of  tests  is  to  be 
performed  by  strictly  standardized 
methods, 

1,  Red  cell,  white  cell,  platelet  counts, 
white  blood  cell  differential,  hematacrit 
and  red  cell  indices  must  be  performed 
by  an  accredited  laboratory.  The  normal 
ranges  for  the  red  cell  and  white  cell 
counts  are  influenced  by  altitude,  race, 
and  sex,  and  therefore  should  be 
determined  by  the  accredited  laboratory 
in  the  specific  area  where  the  tests  are 
performed. 

Either  a  decline  from  an  absolute 
normal  or  an  individual's  base  line  to  a 
subnormal  value  or  a  rise  to  a  supra- 
normal  value,  are  indicative  of  potential 
toxicity,  particularly  if  all  blood 
parameters  decline.  The  normal  total 
white  blood  count  is  approximately 
7,200/mm  ^  plus  or  minus  3,000.  For 
cigarette  smokers  the  white  count  may 
be  higher  and  the  upper  range  may  be 
2,000  cells  higher  than  normal  for  the 
laboratory.  In  addition,  infection, 
allergies  and  some  drugs  may  raise  the 
white  cell  count.  The  normal  platelet 
count  is  approximately  250,000  with  a 
range  of  140,000  to  400,000.  Counts 
outside  this  range  should  be  regarded  as 
possible  evidence  of  benzene  toxicity. 
Certain  abnormalities  found  through 
routine  screening  are  of  greater 
significance  in  the  benzene-exposed 
worker  and  require  prompt  consultation 
with  a  specialist,  namely: 

a.  Thrombocytopenia. 

b.  A  trend  of  decreasing  white  cell, 
red  cell,  or  platelet  indices  in  an 
individual  over  time  is  more  worrisome 
than  an  isolated  abnormal  finding  at  one 
test  time.  The  importance  of  trend 
highlights  the  need  to  compare  an 
individual's  test  results  to  baseline  and/ 
or  previous  periodic  tests. 

c.  A  constellation  or  pattern  of 
abnormalities  in  the  different  blood 
indices  is  of  more  significance  than  a 
single  abnormality.  A  low  white  count 
not  associated  with  any  abnormalities  in 


other  cell  indices  may  be  a  normal 
statistical  variation,  whereas  if  the  low 
white  count  is  accompanied  by 
decreases  in  the  platelet  and/or  red  cell 
indices,  such  a  pattern  is  more  likely  to 
be  associated  with  benzene  toxicity  and 
merits  thorough  investigation. 

Anemia,  leukopenia,  macrocytosis  or 
an  abnormal  differential  white  blood 
cell  count  should  alert  the  physician  to 
further  investigate  and/or  refer  the 
patient  if  repeat  tests  confirm  the 
abnormalities.  If  routine  screening 
detects  an  abnormality,  follow-up  tests 
which  may  be  helpful  in  estabSshing  the 
etiology  of  the  abnormality  are  the 
peripheral  blood  smear  and  the 
reticulocyte  count. 

The  extreme  range  of  normal  for 
reticulocytes  is  0.4  to  2.5  percent  of  the 
red  cells,  the  usual  range  being  0.5  to  1.2 
percent  of  the  red  cells,  but  the  typical 
value  is  in  the  range  of  0.8  to  1.0  percent. 
A  decline  in  reticulocytes  to  levels  of 
less  than  0.4  percent  is  to  be  regarded  as 
possible  evidence  (unless  another 
specific  cause  is  found)  of  benzene 
toxicity  requiring  accelerated 
surveillance.  An  increase  in  reticulocyte 
levels  to  about  2.5  percent  may  also  be 
consistent  with  (but  is  not  as 
characteristic  of)  benzene  toxicity, 

2.  An  important  diagnostic  test  is  a 
careful  examination  of  the  peripheral 
blood  smear.  As  with  reticulocyte  count 
the  smear  should  be  with  fresh 
uncoagulated  blood  obtained  from  a 
needle  tip  following  venipuncture  or 
from  a  drop  of  earlobe  blood  (capillary 
blood).  If  necessary,  the  smear  may, 
under  certain  limited  conditions,  be 
made  from  a  blood  sample 
anticoagulated  with  EDTA  (but  never 
with  oxalate  or  heparin).  When  the 
smear  is  to  be  prepared  from  a  specimen 
of  venous  blood  which  has  been 
collected  by  a  commercial  Vacutainer" 
type  tube  containing  neutral  EDTA,  the 
smear  should  be  made  as  soon  as 
possible  after  the  venesection.  A  delay 
of  up  to  12  hours  is  permissible  between 
the  drawing  of  the  blood  specimen  into 
EDTA  and  the  preparation  of  the  smear 
if  the  blood  is  stored  at  refrigerator  (not 
freezing)  temperature. 

3.  The  minimum  mandatory 
observations  to  be  made  from  the  smear 
are: 

a.  The  differential  white  blood  cell 
count. 

b.  Description  of  abnormalities  in  the 
appearance  of  red  cells. 

c.  Description  of  any  abnormalities  in 
the  platelets. 

d.  A  careful  search  must  be  made 
throughout  of  every  blood  smear  for 
immature  white  cells  such  as  band 
forms  (in  more  than  normal  proportion. 
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i.e.,  over  10  percent  of  the  total 
differential  count),  any  number  of 
metamyelocytes,  myelocytes  or 
myeloblasts.  Any  nucleate  or 
multinucleated  red  blood  cells  should  be 
reported.  Large  "giant"  platelets  or 
fragments  of  megakar\'ocytes  must  be 
recognized. 

An  increase  in  the  proportion  of  band 
forms  among  the  neutrophilic 
granulocytes  is  an  abnormality 
deserving  special  mention,  for  it  may 
represent  a  change  which  should  be 
considered  as  an  early  warning  of 
benzene  toxicity  in  the  absence  of  other 
causative  factors  (most  commonly 
infection).  Likewise,  the  appearance  of 
metamyelocytes,  in  the  absence  of 
another  probable  cause,  is  to  be 
considered  a  possible  indication  of 
benzene-induced  toxicity. 

An  upward  trend  in  the  number  of 
basophils,  which  normally  do  not 
exceed  about  2,0  percent  of  the  total 
white  cells,  is  to  be  regarded  as  possible 
evidence  of  benzene  toxicity.  A  rise  in 
the  eosinophil  count  is  less  specific  but 
also  may  be  suspicious  of  toxicity  if  the 
rises  above  6.0  percent  of  the  total  white 
count. 

The  normal  range  of  monocytes  is 
from  2.0  to  8.0  percent  of  the  total  white 
count  with  an  average  of  about  5.0 
percent.  About  20  percent  of  individuals 
reported  to  have  mild  but  persisting 
abnormalities  caused  by  exposure  to 
benzene  show  a  persistent  monocytosis. 
The  findings  of  a  monocyte  count  which 
persists  at  more  than  10  to  12  percent  of 
the  normal  white  cell  count  (when  the 
total  count  is  normal)  or  persistence  of 
an  absolute  monocyte  count  in  excess  of 
800/mm  '  should  be  regarded  as  a 
possible  sign  of  benzene-induced 
toxicity. 

A  less  frequent  but  m.ore  serious 
indication  of  benzene  toxicity  is  the 
finding  in  the  peripheral  blood  of  the  so- 
called  "pseudo"  (or  acquired)  Pelger- 
Huet  anomaly.  In  this  anomaly  many,  or 
sometimes  the  majority,  of  the 
neutrophilic  granulocytes  possess  two 
round  nuclear  segements — less  often 
one  or  three  round  segments — rather 
than  three  normally  elongated  segments. 
When  this  anomaly  is  not  hereditary,  it 
is  often  but  not  invariably  predictive  of 
subsequent  leukemia.  However,  only 
about  two  percent  of  patients  who 
ultimately  develop  acute  myelogenous 
leukemia  show  the  acquired  Pelger-Huet 
anomaly.  Other  tests  that  can  be 
administered  to  investigate  blood 
abnormalities  are  discussed  below; 
however,  such  procedures  should  be 
undertaken  by  the  hematologist. 

An  uncommon  sign,  which  cannot  be 
detected  from  the  smear,  but  can  be 
elicited  by  a  "sucrose  water  test"  of 


peripheral  blood,  is  transient 
paroxysmal  nocturnal  hemoglobinuria 
(PNH),  which  may  first  occur  insidiously 
during  a  period  of  established  aplastic 
anemia,  and  may  be  followed  within  one 
to  a  few  years  by  the  appearance  of 
rapidly  fatal  acute  myelogenous 
leukemia.  Clinical  detection  of  PNH, 
which  occurs  in  only  one  or  two  percent 
of  those  destined  to  have  acute 
myelogenous  leukemia,  may  be  difficult; 
if  the  "sucrose  water  test"  is  positive, 
the  somewhat  more  definitive  Ham  test, 
also  known  as  the  acid-serum  hemolysis 
test,  may  provide  confirmation, 

e.  Individuals  documented  to  have 
developed  acute  myelogenous  leukemia 
years  after  initial  exposure  to  benzene 
may  have  progressed  through  n 
preliminary  phase  of  hematologic 
abnormality.  In  some  instances 
pancytopenia  (i,e,,  a  lowering  in  the 
counts  of  all  circulating  blood  cells  of 
bone  marrow  origin,  but  not  to  the 
extent  implied  by  the  term  "aplastic 
anemia")  preceded  leukemia  for  many 
years.  Depression  of  a  single  blood  cell 
type  or  platelets  may  represent  a 
harbinger  of  aplasia  or  leukemia.  The 
finding  of  tw^o  or  more  cytopenias,  or 
pancytopenia  in  a  benzene-exposed 
individual,  must  be  regarded  as  highly 
suspicious  of  m.ore  advanced  although 
still  reversible,  toxicity.  "Pancytopenia" 
coupled  with  the  appearance  of 
immature  cells  (myelocytes, 
myeloblasts,  erythroblasts,  etc.).  with 
abnormal  cells  "(pseudo  Peiger-Huet 
anomaly,  atypical  nuclear 
heterochromatin,  etc.),  or  unexplained 
elevations  of  white  blood  cells  must  be 
regarded  as  evidence  of  benzene 
overexposure  unless  proved  otherwise. 
Many  severely  aplastic  patients 
manifested  the  ominous  finding  of  5-10 
percent  myeloblasts  in  the  marrow, 
occasional  myeloblasts  and  myelocytes 
in  the  blood  and  20-30%  monocytes.  It  is 
evident  that  isolated  cytopenias, 
pancytopenias,  and  even  aplastic 
anemias  induced  by  benzene  may  be 
reversible  and  complete  recovery  has 
been  reported  on  cessation  of  exposure. 
However,  since  any  of  these 
abnormalities  is  serious,  the  employee 
must  immediately  be  removed  from  any 
possible  exposure  to  benzene  vapor. 
Certain  tests  may  substantiate  the 
employee's  prospects  for  progression  or 
regression.  One  such  test  would  be  an 
examination  of  the  bone  marrow,  but 
the  decision  to  perform  a  bone  marrow 
aspiration  or  needle  biopsy  is  made  by 
the  hematologist. 

The  findings  of  basophilic  stippling  in 
circulating  red  blood  cells  (usually  found 
in  1  to  5%  of  red  cells  following  marrow 
injury),  and  detection  in  the  bone 
marrow  of  what  are  termed  "ringed 


sideroblasts"  must  be  taken  seriously, 
as  they  have  been  noted  in  recent  years 
to  be  premonitory  signs  of  subsequent 
leukemia. 

Recently  peroxidase-staining  of 
circulating  or  marrow  neutrophil 
granulocytes,  employing  benzidine 
dihydrochloride,  have  revealed  the 
disappearance  of,  or  diminution  in, 
peroxidase  in  a  sizable  proportion  of  the 
granulocytes,  and  this  has  been  reported 
as  an  early  sign  of  leukemia.  However, 
relatively  few  patients  have  been 
studied  to  date.  Granulocyte  granules 
are  normally  strongly  peroxidase 
positive.  A  steady  decline  in  leukocyte 
alkaline  phosphatase  has  also  been 
reported  as  suggestive  of  early  acute 
leukemia.  Exposure  to  benzene  may 
cause  an  early  rise  in  serum  iron,  often 
but  not  always  associated  with  a  fall  in 
the  reticulocyte  count.  Thus,  serial 
measurements  of  serum  iron  levels  may 
provide  a  means  of  determining  whether 
or  not  there  is  a  trend  representing 
sustained  suppression  of  erythropoiesis. 

Measurement  of  serum  iron, 
determination  of  peroxidase  and  of 
alkaline  phosphatase  activity  in 
peripheral  granulocytes  can  be 
performed  in  most  pathology 
laboratories.  Peroxidase  and  alkaline 
phosphatase  staining  are  usually 
undertaken  when  the  index  of  suspecion 
for  leukemia  is  high. 

Appendix  D — Sampling  and  .Anah  tical 
Methods  for  Benzene  Monitoring  and 
Measurement  Procedures 

Measurements  taken  for  the  purpose 
of  determining  employee  exposure  to 
benzene  are  best  taken  so  that  the 
representative  average  8-hour  exposure 
may  be  determined  from  a  single  8-hour 
sample  or  two  (2)  4-hour  samples.  Short- 
time  interval  samples  (or  grab  samples) 
may  also  be  used  to  determine  average 
exposure  level  if  a  minimum  of  five 
measurements  are  taken  in  a  random 
manner  over  the  8-hour  work  shift. 
Random  sampling  means  that  any 
portion  of  the  work  shift  has  the  same 
change  of  being  sampled  as  any  other. 
The  arithmetic  average  of  all  such 
random  samples  taken  on  one  work  shift 
is  an  estimate  of  an  employee's  average 
level  of  exposure  for  that  work  shift.  Air 
samples  should  be  taken  in  the 
employee's  breathing  zone  (air  that 
would  most  nearly  represent  that 
inhaled  by  the  employee).  Sampling  and 
analysis  must  be  performed  with 
procedures  meeting  the  requirements  of 
the  standard. 

There  are  a  number  of  methods 
available  for  monitoring  employee 
exposures  to  benzene.  The  sampling  and 
analysis  may  be  performed  by  collection 
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of  the  benzene  vaptor  or  charcoal 

absorption  tubes,  with  subsequent 
chemical  analysis  by  gas 
chromatography.  Sampling  and  analysis 
may  also  be  performed  by  portable 
direct  reading  instruments,  real-time 
continuous  monitormg  systems,  passive 
dosimeters  or  other  suitable  methods. 
The  employer  has  the  obligation  of 
selecting  a  monitoring  method  which 
meets  the  accuracy  and  precision 
requirements  of  the  standard  under  his 
ur.ique  field  conditions.  The  standard 
requires  that  the  method  of  monitoring 
must  have  an  accuracy,  to  a  95  percent 
confidence  level,  of  not  less  than  plus  or 
minus  25  percent  for  concentrations  of 
benzene  greater  than  or  equal  to  0.5 
ppm. 

The  OSHA  Laboratory  modified 
NIOSH  Method  S311  and  evaluated  it  at 
a  benzene  air  concentration  of  1  ppm.  A 
procedure  for  determining  the  benzene 
concentration  in  bulk  material  samples 
was  also  evalauted.  This  work,  reported 
in  OSHA  Laboratory  Method  No.  12. 
includes  the  following  two  analytical 
procedures: 

/.  OSHA  Method  12  for  Air  Samples 

Analyte:  Benzene 

Matrix:  Air 

Procedure:  Adsorption  on  charcoal, 

desorption  with  carbon  disulfide. 

analysis  by  GC. 
Detection  limit;  0.t)4  ppm 
Recommended  air  volume  and  sampling 

rate:  lOL  to  0.2  L/min. 

1.  Principle  of  the  Method. 

1.1  A  known  volume  of  air  is  drawn 
through  a  charcoal  tube  to  trap  the 
organic  vapors  present. 

1.2.  The  charcoal  in  the  tube  is 
transferred  to  a  small,  stoppered  vial, 
and  the  anlyte  is  desorbed  with  carbon 
disulfide. 

1.3.  An  aliquot  of  the  desorbed  sample 
is  injected  into  a  gas  chromatograph. 

1.4  The  area  of  the  resulting  peak  is 
determined  and  compared  with  areas 
obtained  from  standards. 

2.  Advantages  and  disadvantages  of 
the  method. 

2.1  The  sampling  device  is  small, 
portable,  and  involved  no  liquids. 
Interferences  are  minimal,  and  most  of 
those  which  do  occur  can  be  eliminated 
by  altering  chromatographic  conditions. 
The  samples  are  analyzed  by  means  of  a 
quick,  instrumental  method. 

2.2  The  amount  of  sample  which  can 
be  taken  is  limited  by  the  number  of 
milligrams  that  the  tube  will  hold  before 
overloading.  When  the  sample  value 
obtained  for  the  backup  section  of  the 
charcoal  tube  exceeds  25  percent  of  that 
found  on  the  front  section,  the 
possibility  of  sample  loss  exists. 

3.  Apparatus. 


3.1  A  calibrated  personal  sampling 
pump  whose  flow  can  be  determined 
within  ±5  percent  at  the  recommended 
flow  rate. 

3.2.  Charcoal  tubes:  Glass  with  both 
ends  flame  sealed.  7  cm  long  with  a  6- 
mm  O.D.  and  a  4-mm  LD..  containing  2 
sections  of  20/40  mesh  activated 
charcoal  separated  by  a  2-mm  portion  of 
urethane  foam.  The  activated  charcoal 
is  prepared  from  coconut  shells  and  is 
fired  at  600  °C  prior  to  packing.  The 
adsorbing  section  contains  100  mg  of 
charcoal,  the  back-up  section  50  mg.  A 
3-mm  portion  of  urethane  foam  is  placed 
between  the  outlet  end  of  the  tube  and 
the  back-up  section.  A  plug  of  silanized 
glass  wool  is  placed  in  front  of  the 
adsorbing  section.  The  pressure  drop 
across  the  tube  must  be  less  than  one 
inch  of  mercury  at  a  flow  rate  of  1  liter 
per  minute. 

3.3.  Gas  chromatograph  equipped  with 
a  flame  ionization  detector. 

3.4.  Column  (10-ft  X  Vs-in  stainless 
steel)  packed  with  80/100  Supelcoport 
coated  with  20  percent  SP  2100,  0.1 
percent  CW  1500. 

3.5.  An  electronic  integrator  or  some 
other  suitable  method  for  measuring 
peak  area. 

3.6.  Two-milliliter  sample  vials  with 
Teflon-lined  caps. 

3.7.  Microliter  syringes:  10-microliter 
(10-fxL  syringe,  and  other  convenient 
sizes  for  making  standards.  1-fiL  syringe 
for  sample  injections. 

3.8.  Pipets:  1.0  mL  delivery  pipets 

3.9.  Volumetric  flasks:  convenient 
sizes  for  making  standard  solutions. 

4.  Reagents. 

4.1.  Chromatographic  quality  carbon 
disulfide  [CSi].  Most  commercially 
available  carbon  disulfide  contains  a 
trace  of  benzene  which  must  be 
removed.  It  can  be  removed  with  the 
following  procedure: 

Heat  under  reflux  for  2  to  3  hours,  500 
mL  of  carbon  disulfide,  10  mL 
concentrated  sulfuric  acid,  and  5  drops 
of  concentrated  nitric  acid.  The  benzene 
is  converted  to  nitrobenzene.  The 
carbon  disulfide  layer  is  removed,  dried 
with  anhydrous  sodium  sulfate,  and 
distilled.  The  recovered  carbon  disulfide 
should  be  benzene  free.  (It  has  recently 
been  determined  that  benzene  can  also 
be  removed  by  passing  the  carbon 
disulfide  through  13x  molecular  sieve). 

4.2.  Benzene,  reagent  grade. 

4.3.  p-Cymene,  reagent  grade,  (internal 
standard). 

4.4.  Desorbing  reagent.  The  desorbing 
reagent  is  prepared  by  adding  0.05  mL  of 
p-cymene  per  milliliter  of  carbon 
disulfide.  (The  internal  standard  offers  a 
convenient  means  correcting  analytical 
response  for  slight  inconsistencies  in  the 
size  of  sample  injections.  If  the  external 


standard  technique  is  preferred,  the 
internal  standard  can  be  eliminated). 

4.5.  Purified  GC  grade  helium, 
hydrogen  and  air.  J 

5.  Procedure,      i 

5.1.  Cleaning  of  equipment.  All 
glassware  used  for  the  laboratory 
analysis  should  be  properly  cleaned  and 
free  of  organics  which  could  interfere  in 
the  analysis. 

5.2.  Calibration  of  personal  pumps. 
Each  pump  must  be  calibrated  with  a 
representative  charcoal  tube  in  the  line. 

5.3.  Collection  and  shipping  of 
samples. 

5.3.1.  Immediately  before  sampling. 
break  the  ends  of  the  tube  to  provide  an 
opening  at  least  one-half  the  internal 
diameter  of  the  tube  (2  mm). 

5.3.2.  The  smaller  section  of  the 
charcoal  is  used  as  the  backup  and 
should  be  placed  nearest  the  sampling 
pump. 

5.3.3.  The  charcoal  tube  should  be 
placed  in  a  vertical  position  during 
sampling  to  minimize  channeling 
through  the  charcoal. 

5.3.4  Air  being  sampled  should  not  be 
passed  through  any  hose  or  tubing 
before  entering  the  charcoal  tube. 

5.3.5.  A  sample  size  of  10  liters  is 
recommended.  Sample  at  a  flow  rate  of 
approximately  0.2  liters  per  minute.  The 
flow  rate  should  be  known  with  an 
accuracy  of  at  least  ±5  percent. 

5.3.6.  The  charcoal  tubes  should  be 
capped  with  the  supplied  plastic  caps 
immediately  after  sampling. 

5.3.7.  Submit  at  least  one  blank  tube  (a 
charcoal  tube  subjected  to  the  same 
handling  procedures,  without  having 
any  air  drawn  through  it)  with  each  set 
of  samples. 

5.3.8.  Take  necessary  shipping  and 
packing  precautions  to  minimize 
breakage  of  samples. 

5.4.  Analysis  of  samples. 

5.4.1.  Preparation  of  samples.  In 
preparation  for  analysis,  each  charcoal 
tube  is  scored  with  a  file  in  front  of  the 
first  section  of  charcoal  and  broken 
open.  The  glass  wool  is  removed  and 
discarded.  The  charcoal  in  the  first 
(larger)  section  is  transferred  to  a  2-ml 
vial.  The  separating  section  of  foam  is 
removed  and  discarded;  the  second 
section  is  transferred  to  another  capped 
vial.  These  two  sections  are  analyzed 
separately. 

5.4.2.  Desorption  of  samples.  Prior  to 
analysis.  1.0  mL  of  desorbing  solution  is 
pipetted  into  each  sample  container.  The 
desorbing  solution  consists  of  0.05  fiL 
internal  standard  per  mL  of  carbon 
disulfide.  The  sample  vials  are  capped 
as  soon  as  the  solvent  is  added. 
Desorption  should  be  done  for  30 
minutes  with  occasional  shaking. 
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5.4.3.  GC  conditions.  Topical  operating 
conditions  for  the  gas  chromatograph 
are: 

1.30  mL/min  (60  psig)  helium  carrier 
gas  flow. 

2.30  mL/min  (40  psig)  hydrogen  gas 
flow  to  detector. 

3.240  mL/min  (40  psig)  air  flow  to 
detector. 

4.150  °C  injector  temperature. 

5.250  'C  detector  temperature. 

6.100  "C  column  temperature. 

5.4.4.  Injection  size.  1  ^xL. 

5.4.5.  Measurement  of  area.  The  peak 
areas  are  measured  by  an  electronic 
integrator  or  some  other  suitable  form  of 
area  measurement. 

5.4.6.  An  internal  standard  procedure 
is  used.  The  integrator  is  calibrated  to 
report  results  in  ppm  for  a  10  liter  air 
sample  after  correction  for  desorption 
efficiency. 

5.5.  Determination  of  desorption 
efficiency. 

5.5.1.  Importance  of  determination. 
The  desorption  efficiency  of  a  particular 
compound  can  vary  from  one  laboratory 
to  another  and  from  one  lot  of  chemical 
to  another.  Thus,  it  is  necessary  to 
determine,  at  least  once,  the  percentage 
of  the  specific  com.pound  that  is 
removed  in  the  desorption  process, 
provided  the  same  batch  of  charcoal  is 
used. 

5.5.2.  Procedure  for  determining 
desorption  efficiency.  The  reference 
pur!;on  of  the  charcoal  tube  is  removed. 


To  the  remaining  portion,  amounts 
representing  0.5X,  IX,  and  2X  and  (X 
represents  target  concentration)  based 
on  a  10  L  air  sample  are  injected  into 
several  tubes  at  each  level.  Dilutions  of 
benzene  with  carbon  disulfide  are  made 
to  allow  injection  of  measurable 
quantities.  These  tubes  are  then  allowed 
to  equilibrate  at  least  overnight. 
Following  equilibration  they  are 
analyzed  following  the  same  procedure 
as  the  samples.  Desorption  efficiency  is 
determined  by  dividing  the  am.ount  of 
benzene  found  by  amount  spiked  on  the 
tube. 

6.  Calibration  and  standards.  A  series 
of  standards  varying  in  concentration 
over  the  range  of  interest  is  prepared 
and  analyzed  under  the  same  GC 
conditions  that  will  be  used  on  the 
samples.  A  calibration  curve  is  prepared 
by  plotting  concentration  (>xg/mL) 
versus  peak  area. 

7.  Calculations.  Benzene  air 
concentration  can  be  calculated  from 
the  following  equation: 

mg/m»  =  (A)(B)/(C)(D) 

Where:  A  =  fig/mL  benzene,  obtained 

from  the  calibration  curve 
B  =  desorption  volume  (1  mL) 
C  =  Liters  of  air  sampled 
D  =  desorption  efficiency 

The  concentration  in  mg/m'  can  be 
converted  to  ppm  (at  25°  and  760  mm) 
with  following  equation: 

ppm  =  (mg/m')(24.46)/(78.11) 


Where:  24.46  =  molar  volume  of  an  ideal 

gas 
25  °C  and  760  mm 
78.11  =  molecular  weight  of  benzene 

8.  Backup  Data. 

8.1  Detection  limit — Air  Samples. 

The  detection  limit  for  the  analytical 
procedure  is  1.28  ng  with  a  coefficient  of 
variation  of  0.023  at  this  level.  This 
would  be  equivalent  to  an  air 
concentration  of  0.04  ppm  for  a  10  L  air 
sample.  This  amount  provided  a 
chromatographic  peak  that  could  be 
identifiable  in  the  presence  of  possible 
interferences.  The  detection  limit  data 
were  obtained  by  making  1  ^L  injections 
of  a  1.283  fig/mL  standard. 


Injection 


\    Area 
Count 


1 
2 
3 
4 
5 
6 


65S.4 
617.5 
662.0 

641  1 
636.4 
629.2 


X= 640.2 

SD=149 
CV  =  0.023 


8.2.  Pooled  coefficient  of  variation — 
Air  Samples.  The  pooled  coefficient  of 
variation  for  the  analytical  procedure 
was  determined  by  1  ^L  replicate 
injections  of  analytical  standards.  The 
standards  were  16.04,  32.08,  and  64.16 
fig/mL,  which  are  equivalent  to  0.5. 1.0, 
and  2.0  ppm  for  a  10  L  air  sample 
respectively. 


Injection 

Area  Counts 

0.5  ppm 

1.0  ppm 

2.0  ppm 

1 

3996.5 
4059.4 
4052.0 
4027.2 
40468 
4137.9 
4053.3 
47.2 
0.0116 

81302 
8235.6 
8307.9 
82632 
8?9i  1 
8286  8 
82540 
62.5 
0.0076 

16481 
16493 
16535 
16609 
16552 
16618 
16548.3 
57.1 
0.0034 

2 

3 " 

4 : 

5 

6 

X  =                                                                           ■ 

SD  = 
CV  = 
CV  =  0.008 

8.3.  Storage  data — Air  Samples 
Samples  were  generated  at  1.03  ppm 
benzene  at  80%  relative  humidity,  22  °C, 
and  643  mm.  All  samples  were  taken  for 
50  minutes  at  0.2  L/min.  Six  samples 
were  analyzed  immediately  and  the  rest 
of  the  samples  were  divided  into  two 
groups  by  fifteen  samples  each.  One 
group  was  stored  at  refrigerated 
temperature  of  -25  °C,  and  the  other 
group  was  stored  at  ambient 
temperature  (approximately  23  °C). 
These  samples  were  analyzed  over  a 


period  of  fifteen  days.  The  results  are 
tabulated  below. 

Percent  Recovery 

Day     j 

ana-     I      Refrigerated  Ambient 

lyzed    I 


Percent  Recovery— Continued 


0 1  97.4 

0 ;97.1 

2 !  95.8 

5 !  93.9 

9 1  93.6 

13 1  94.3 


98.7 
1006 
96.4 
93.7 
95.5 
95.3 


989 
100,9 
95.4 
92.4 
94.6 
93.7 


97.4 
97.1 
95.4 
92,4 
95.2 
91.0 


98.7 
100,6 
96.6 
94.3 
95.6 
95.0 


989 
100.9 
96.9 
94.1 
96.6 
94.6 


Day 
ana- 
lyzed 

Refrigerated 

Ambient 

15 

96.8     95.8     94,2 

92.9     96.3     959 

8.4.  Desorption  data. 

Samples  were  prepared  by  injecting 
liquid  benzene  onto  the  A  section  of 
charcoal  tubes.  Samples  were  prepared 
that  would  be  equivalent  to  0.5, 1.0,  and 
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2  0  ppm  for  a  10  L  air  sample 


P-EnCEM  Recovery 


Sample 

0.5 
ppm 

1.0 
ppm 

2.0  ppm 

1   

39  4 
99.5 
992 
994 
99.2 
998 
99.4 

0  22 

0.0022 

93  3 
98  7 

98  6 

99  1 
99  0 
99.1 
98  9 

0.21 
\     0  0021 
1 

99.5 

2         

99.7 

3   

99.8 

4   

100.0 

5    

99.7 

6 

X  -  

99.9 
99.8 

SD-  

018 

CV-  

0.0018 

X-99.4 

8  5  Carbon  disulfide 

Cdrbon  disulfide  from  a  number  of 
sources  was  analyzed  for  benzene 
contamination.  The  results  are  given  in 
the  following  table.  The  benzene 
contamiant  can  be  removed  with  the 
procedures  given  in  section  4.1. 


Sample 


AkStich  Lot  83017   

Ba««  Lot  /20364 

Bal-a'  Lot  822351 _.. 

Maiinkrodi  Lol  WEMP 
Mai"i»'CKn  Lol  WDSJ   . 
MahnKrodl  Lot  WHGA. 
Treaied  OS: 


Bef»- 

zene< 

ml 


4  20 
'01 
101 
174 
6  65 
290 


II.  QSH.X  Laburatorv  .Method  No.  12  for 
Bulk  Samples 

.\"..ilvte:  B.-nzene. 

Ma'rix:  Bulk  Samples. 

Procetiuro:  Bulk  Samples  are  analyzed 
(i;r''i:lly  by  hiij'n  performance  liquid 
chroniatography  (HPLC). 

Detection  limits;  0.01 '«  by  volume 

1.  Principle  of  the  method. 

1.1.  An  aliquot  of  the  bulk  sample  to 
be  analyzed  is  injected  into  a  liquid 
chromatograph. 

1.2.  The  peak  area  for  benzene  is 
determined  and  compared  to  areas 
obtained  from  standards. 


2.  Advantages  and  disadvantages  of 
the  method. 

2.1.  The  analytical  procedure  is  quick. 
sensitive,  and  reproducible. 

2.2.  Reanalysis  of  samples  is  possible, 

2.3.  Interferences  can  be  circumvented 
by  proper  selection  of  HPLC  parameters, 

2.4.  Samples  must  be  free  of  any 
particulates  that  may  clog  the  capillary 
tubing  in  the  liquid  chromatograph.  This 
may  require  distilling  the  sample  or 
clarifying  with  a  clarification  kit 

3.  Apparatus, 

3.1.  Liquid  chromatograph  equipped 
with  a  UV  detector. 

3.2.  HPLC  Column  that  will  separate 
benzene  from  other  components  in  the 
bulk  sample  being  analyzed.  The  column 
used  for  validation  studies  was  a 
Waters  uBondapack  CIS.  30  cm  x  3.9 
mm. 

3.3.  A  clarification  kit  to  remove  any 
particulates  in  Ihe  bulk  if  necessary. 

3.4.  A  micro-distillation  apparatus  to 
distill  any  samples  if  necessary. 

3.5.  An  electronic  integrator  or  some 
other  suitable  method  of  measuring  peak 
areas, 

3.6.  Microliter  syringes— 10  >iL  syringe 
and  other  convenient  sizes  for  making 
standards.  10  ftL  syringe  for  sample 
injections. 

3.7  Volumetric  flasks,  5  mL  and  other 
convenient  sizes  for  preparing  standards 
and  making  dilutions. 

4.  Reagents. 

4.1.  Benzene,  reagent  grade. 

4.2.  HPLC  grade  water,  methyl 
alcohol,  and  isopropyl  alcohol. 

5.  Collection  and  shipment  of  samples. 

5.1.  Samples  should  be  transported  in 
glass  containers  with  Teflon-lined  caps. 

5.2.  Samples  should  not  be  put  in  the 
same  container  used  for  air  samples. 

6.  Analysis  of  samples. 
6.1.  Sample  preparation. 

If  necessary,  the  samples  are  distilled 
or  clarified.  Samples  are  analyzed 
undiluted.  If  the  benzene  concentration 
is  out  of  the  working  range,  suitable 
dilutions  are  made  with  isopropyl 
alcohol. 


ppm 
equiva- 
lent (for 
10  Lair 
sample) 


013 
0.03 
003 
0.05 
0  18 
0.09 


6.2.  HPLC  conditions. 

The  typical  operating  conditions  for 
the  high  performance  liquid 
chromatograph  are: 

1.  Mobile  phase— Methyl  alcohol/ 
water,  50/50 

1.  Analytical  wavelength — 254  nm 

3  Injection  size — 10  ^L 

6.3.  Measurement  of  peak  area  and 
calibration. 

Peak  areas  are  measured  by  an 
integrator  or  other  suitable  means.  The 
integrator  is  calibrated  to  report  results 
%  in  benzene  by  volume. 

7.  Calculations. 

Since  the  integrator  is  programmed  to 
report  results  in  %  benzene  by  volume  in 
an  undiluted  sample,  the  following 
equation  is  used:      i 
%  Benzene  by  Volume  ±=  A  x  B 
Where:  A  =  %  by  volume  on  report 
B= Dilution  Factor 
(B  =  l  for  undiluted  sample) 

8.  Backup  Data.    \ 

8.1.  Detection  limit — Bulk  Samples. 

The  detection  limit  for  the  analytical 
procedure  for  bulk  samples  is  0.88  ng, 
with  a  coefficient  of  variation  of  0.019  at 
this  level.  This  amount  provided  a 
chromatographic  peak  that  could  be 
identifiable  in  the  presence  of  possible 
interferences.  The  detection  limit  date 
were  obtained  by  making  10  ^L 
injections  of  a  0.10%  by  volume 
standard. 

1 

2 

3 

4 

6 


^15386 

44214 

43822 

X  =  44040.1 

44062 

SD  =  8525 

42724 

CV  =  0.019 

8.2.  Pooled  coefficient  of  variation — 
Bulk  Samples. 

The  pooled  coefficient  of  variation  for 
analytical  procedure  was  determined  by 
50  \iL  replicate  injections  of  analytical 
standards.  The  standards  were  0.01. 
0.02,  0.04.  0,10, 1.0.  and  2.0%  benzene  by 
volume. 


UM  i 


Area 

COUNT  (Percent) 

Injection  No. 

0.01 

0.02 

0.04 

0.10 

1.0 

20 



1                       

45386 
44241 
43822 
44062 
44006 
42724 
44040.1 

852.5 
0.0194 

0.017 

84737 
84300 
83835 
84381 
83012 
81957 
83703.6 
1042.2 
0.0125 

166097 
170832 
164160 
164445 
168398 
173002 
167872 
3589.8 
0.0213 

448497 

4395380  9339150 

2                             

441299  4590800  ■   9484900 

3                           

443719  4593200  9557580 

4                        , 

444842  4642350  9677060 

5                      

442564  ,  4646430  9766240 

6                         

443975  4646260  

X  = 
SD  = 
CV  ^ 

Cv  = 

444149  4585767  9564986 
2459  1  '  96839.3  '  166233 

0.0055    0  0211    0  0174 
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Appendix  E;  Qualitative  and 
Quantitative  Fit  Testing  Procedures 

/.  Fit  Test  Protocols 

A.  The  employer  shall  include  the 
following  provisions  in  the  fit  test 
procedures.  These  provisions  apply  to 
both  qualitati\e  fit  testing  (QLFT)  and 
quantitative  fit  testing  (QNFT). 

1.  The  test  subject  shall  be  allowed  to 
pick  the  most  comfortable  respirator 
from  a  selection  including  respirators  of 
various  sizes  from  diffrent 
manufacturers.  The  selection  shall 
include  at  least  three  sizes  of 
elastomeric  facepieces  of  the  type  of 
respirator  that  is  to  be  tested,  i.e.,  three 
sizes  of  half  mask:  or  three  sizes  of  full 
facepiece;  and  units  from  at  least  two 
manufacturers. 

2.  Prior  to  the  selection  process,  the 
lest  subject  shall  be  shown  how  to  put 
on  a  respirator,  how  it  should  be 
positioned  on  the  face,  how  to  set  strap 
tension  and  how  to  determine  a 
comfortable  fit.  A  mirror  shall  be 
available  to  assist  the  subject  in 
evaluating  the  fit  and  positioning  the 
respirator.  This  instruction  may  not 
constitute  the  subject's  formal  training 
on  respirator  use,  at  it  is  only  a  review, 

3.  The  test  subject  shall  be  informed 
that  he/she  is  being  asked  to  select  the 
respirator  which  provides  the  most 
comfortable  fit.  Each  respirator 
represents  a  different  size  and  shape, 
and  if  fitted  and  used  properly,  will 
pro\ide  adequate  protection. 

4.  The  test  subject  shall  be  instructed 
to  hold  each  facepiece  up  to  the  face 
and  eliminate  those  which  obviously  do 
not  give  a  comfortable  fit. 

5.  The  more  comfortable  facepieces 
are  noted;  the  most  comfortable  mask  is 
donned  and  worn  at  least  five  m.inutes 
to  assess  comfort.  Assistance  in 
assessing  comfort  can  be  given  by 
discussing  the  points  in  item  6  below.  If 
the  test  subject  is  not  familiar  with  using 
a  particular  respirator,  the  test  subject 
shall  be  directed  to  don  the  mask 
several  times  and  to  ajust  the  straps 
each  time  to  become  adept  at  setting 
proper  tension  on  the  straps. 

6.  Assessment  of  comfort  shall  include 
reviewing  the  following  points  with  the 
test  subject  and  allowing  the  test  subject 
adequate  time  to  determine  the  comfort 
of  the  respirator: 

(a)  Position  of  the  mask  on  the  nose. 

(b)  Room  for  eye  protection. 

(c)  Room  to  talk. 

(d)  Position  of  mask  on  face  and 
cheeks. 

7.  The  following  criteria  shall  be  used 
to  help  determine  the  adequacy  of  the 
respirator  fit: 

(a)  Chin  properly  placed: 


(b)  Adequate  strap  tension,  not  overly 
tightened; 

(c)  Fit  across  nose  bridge; 

(d)  Respirator  of  proper  size  to  span 
distance  from  nose  to  chin; 

(e)  Tendency  of  respirator  to  slip; 

(f)  Self-observation  in  mirror  to 
evaluate  fit  and  respirator  position, 

8.  The  test  subject  shall  conduct  the 
negative  and  positive  pressure  fit  checks 
as  described  below  or  ANSI  Z88.2-1980. 
Before  conducting  the  negative  or 
positive  pressure  test,  the  subject  shall 
be  told  to  seat  the  mask  on  the  face  by 
moving  the  head  from  side-to-side  and 
up  and  down  slowly  while  taking  in  a 
few  slow  deep  breaths.  Another 
facepiece  shall  be  selected  and  retested 
if  the  test  subject  fails  the  fit  check  tests. 

(a)  Positive  pressure  test.  Close  off  the 
exhalation  value  and  exhale  gently  onto 
the  facepiece.  The  face  fit  is  considered 
satisfacton*'  if  a  slight  positive  pressure 
can  be  built  up  inside  the  facepiece 
without  any  evidence  of  outward 
leakage  of  air  at  the  seal.  For  most 
respirators  this  method  of  leak  testing 
requires  the  wearer  to  first  remove  the 
exhalation  value  cover  before  closing  off 
the  exhalation  value  and  then  carefully 
replacing  it  after  the  test. 

(b)  Negative  pressure  test.  Close  off 
the  inlet  opening  of  the  canister  or 
cartridge(s)  by  covering  with  the  palm  of 
the  hand(s]  or  by  replacing  the  filter 
seal(s),  inhale  gently  so  that  the 
facepiece  collapses  slightly,  and  hold 
the  breath  for  ten  seconds.  If  the 
facepiece  remains  in  its  slightly 
collapsed  condition  and  no  inward 
leakage  of  air  is  detected,  the  tightness 
of  the  respirator  is  considered 
satisfactory,'. 

9.  The  test  shall  not  be  conducted  if 
there  is  any  hair  growth  between  the 
skin  and  the  facepiece  sealing  surface, 
such  as  stubble  beard  growth,  beard,  or 
long  sideburns  which  cross  the 
respirator  sealing  surface.  Any  type  of 
apparel  which  interferes  with  a 
satisfactory  fit  shall  be  altered  or 
removed. 

10.  If  a  test  subject  exhibits  difficulty 
in  breathing  during  the  tests,  she  or  he 
shall  be  referred  to  a  physician  trained 
in  respiratory'  disease  or  pulmonary 
medicine  to  determine  whether  the  test 
subject  can  wear  a  respirator  while 
performing  her  or  his  duties. 

11.  The  test  subject  shall  be  given  the 
opportunity  to  wear  the  successfully 
fitted  respirator  for  a  period  of  two 
weeks.  If  at  any  time  during  this  period 
the  respirator  becomes  uncomfortable, 
the  test  subject  shall  be  given  the 
opportunity  to  select  a  different 
facepiece  and  to  be  retested. 

12.  The  employer  shall  certify  that  a 
successful  fit  test  has  been  administered 


to  the  employee.  The  certification  shall 

include  the  following  information: 

(a)  Name  of  employee; 

(b)  Type,  brand  and  size  of  respirator, 
and 

(c)  Date  of  test. 

Where  QNFT  is  used,  the  fit  factor, 
strip  chart,  or  other  recording  of  the 
results  of  the  test,  shall  be  retained  with 
the  certification.  The  certification  shall 
be  maintained  until  the  next  fit  test  is 
administered. 

13.  Exercise  regimen.  Prior  to  the 
commencement  of  the  fit  test,  the  test 
subject  shall  be  given  a  description  of 
the  fit  test  and  the  test  subject's 
responsibilities  during  the  test 
procedure.  The  description  of  the 
process  shall  include  a  description  of 
the  test  exercises  that  the  subject  will  be 
performing.  The  respirator  to  be  tested 
shall  be  worn  for  at  least  5  minutes 
before  the  start  of  the  fit  test. 

14.  Test  Exercises.  The  test  subject 
shall  perform  exercises,  in  the  test 
environment,  in  the  manner  described 
below: 

(a)  Normal  breathing.  In  a  normal 
standing  position,  without  talking,  the 
subject  shall  breathe  normally, 

(b)  Deep  breathing.  In  a  normal 
standing  position,  the  subject  shall 
breathe  slowly  and  deeply,  taking 
caution  so  as  to  not  hyper\'entilate. 

(c)  Turning  head  side  to  side.  Standing 
in  place,  the  subject  shall  slowly  turn 
his/her  head  from  side  to  side  between 
the  extreme  positions  on  each  side.  The 
head  shall  be  held  at  each  extreme 
momentarily  so  the  subject  can  inhale  at 
each  side. 

(d)  Moving  head  up  and  down. 
Standing  in  place,  the  subject  shall 
slowly  move  his/her  head  up  and  down. 
The  subject  shall  be  instructed  to  inhale 
in  the  up  position  (i.e.,  when  looking 
toward  the  ceiling). 

(e)  Talking.  The  subject  shall  talk  out 
loud  slowly  and  loud  enough  so  as  to  be 
heard  clearly  by  the  test  conductor.  The 
subject  can  read  from  a  prepared  text 
such  as  the  Rainbow  Passage,  count 
backward  from  100,  or  recite  a 
memorized  poem  or  song. 

(f)  Grimace,  The  test  subject  shall 
grimace  by  smiling  or  frowning. 

(g)  Bending  over.  The  test  subject 
shall  bend  at  the  waist  as  if  he/she  were 
to  touch  his/her  toes.  Jogging  in  place 
shall  be  substituted  for  this  exercise  in 
those  test  environments  such  as  shroud 
type  QNFT  units  which  prohibit  bending 
at  the  waist. 

(h)  Normal  breathing.  Same  as 
exercise  1. 

Each  test  exercise  shall  be  performed 
for  one  minute  except  for  the  grimace 
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exercise  which  shall  be  performed  for  15 
seconds. 

The  test  subject  shall  be  questioned 
by  the  test  conductor  regarding  the 
comfort  of  the  respirator  upon 
completion  of  the  protocol.  If  it  has 
become  uncomfortable,  another  model 
of  respirator  shall  be  tried. 

B.  Qualitative  Fit  Test  (QLFT) 
Protocols. 

1.  General. 

(d)  The  employer  shall  assign  specific 
individuals  who  shall  assume  full 
responsibility  for  implementing  the 
respirator  qualitative  fit  test  program. 

(b)  The  employer  shall  ensure  that 
persons  administering  QLFT  are  able  to 
prepare  test  solutions,  calibrate 
equipment  and  perform  tests  properly, 
recognize  invalid  tests,  and  assure  that 
test  equipment  is  in  proper  working 
order. 

(c)  The  employer  shall  assure  that 
QLFT  equipment  is  kept  clean  and  well 
maintained  so  as  to  operate  at  the 
parameters  for  which  it  was  designed. 

2.  Isoonry!  Acetate  Protocol. 
(a)  Odor  threshold  screening. 
The  odor  threshold  screening  test, 

perform.ed  without  wearing  a  respirator, 
is  intended  to  determine  if  the  individual 
tested  can  detect  the  odor  of  isoamyl 
acetate. 

(1)  Three  1-lifer  glass  jars  with  metal 
lids  are  required. 

(2)  Odor  free  water  (e.g.  distilled  or 
spring  water)  at  approximately  25 
degrees  C  shall  be  used  for  the 
solutions. 

(3)  The  isoamyl  acetate  (lAA)  (also 
known  as  isopentyl  acetate)  stock 
solution  is  prepared  by  adding  1  cc  of 
pure  \.\IK  to  800  cc  of  odor  free  water  in 
a  1  liter  jar  and  shaking  for  30  seconds. 
/\  new  solution  shall  be  prepared  at 
least  weekly. 

(4)  The  screening  test  shall  be 
conducted  in  a  room  separate  from  the 
room  used  for  actual  fit  testing.  The  two 
rooms  shall  be  well  ventilated  but  shall 
not  be  connected  to  the  same 
recirculating  ventilation  system. 

(5)  Ttse  odor  test  solution  is  prepared 
in  a  second  jar  by  placing  0.4  cc  of  the 
slock  solution  into  500  cc  of  odor  free 
water  using  a  clean  dropper  or  pipette. 
The  solution  shall  be  shaken  for  30 
seconds  and  allowed  to  stand  for  two  to 
three  minutes  so  that  the  L\A 
concentration  above  the  liquid  may 
reach  equilibrium.  This  solution  shall  be 
used  for  only  one  day. 

(6)  A  test  blank  shall  be  prepared  in  a 
third  jar  by  adding  500  cc  of  odor  free 
water. 

(7)  The  odor  test  and  test  blank  jars 
shall  be  labeled  1  and  2  for  jar 
identification.  Labels  shall  be  placed  on 
the  lids  so  they  can  be  periodically 


peeled,  dried  off  and  switched  to 
maintain  the  integrity  of  the  test. 

(8)  The  following  instruction  shall  be 
typed  on  a  card  and  placed  on  the  table 
in  front  of  the  two  test  jars  (i.e.,  1  and  2): 
"The  purpose  of  this  test  is  to  determine 
if  you  can  smell  banana  oil  at  a  low 
concentration.  The  two  bottles  in  front 
of  you  contain  water.  One  of  these 
bottles  also  contains  a  small  amount  of 
banana  oil.  Be  sure  the  covers  are  on 
tight,  then  shake  each  bottle  for  two 
seconds.  Unscrew  the  lid  of  each  bottle, 
one  at  a  time,  and  sniff  at  the  mouth  of 
the  bottle.  Indicate  to  the  test  conductor 
which  bottle  contains  banana  oil." 

(9)  The  mixtures  used  in  the  lAA  odor 
detection  test  shall  be  prepared  in  an 
area  separate  from  where  the  test  is 
performed,  in  order  to  prevent  olfactory 
fatigue  in  the  subject. 

(10)  If  the  teet  subject  is  unable  to 
correctly  identify  the  jar  containing  the 
odor  test  solution,  the  lAA  qualitative  fit 
test  shall  not  be  performed. 

(11)  If  the  teet  subject  correctly 
identifies  the  jar  containing  the  odor  test 
solution,  the  test  subject  may  proceed  to 
respirator  selection  and  fit  testing. 

(b)  Isoamyl  acetate  fit  test. 

(1)  The  fit  test  chamber  shall  be 
similar  to  a  clear  55-gallon  drum  liner 
suspended  inverted  over  a  2-foot 
diameter  frame  so  that  the  top  of  the 
chamber  is  about  6  inches  above  the  test 
subject's  head.  The  inside  top  center  of 
the  chamber  shall  have  a  small  hook 
attached. 

(2)  Each  respirator  used  for  the  fitting 
and  fit  testing  shall  be  equipped  with 
organic  vapor  cartridges  or  offer 
protection  against  organic  vapors.  The 
cartridges  or  masks  shall  be  changed  at 
least  weekly. 

(3)  After  selecting,  donning,  and 
properly  adjusting  a  respirator,  the  test 
subject  shall  wear  it  to  the  fit  testing 
room.  This  room  shall  be  separate  from 
the  room  used  for  odor  threshold 
screening  and  respirator  selection,  and 
shall  be  well  ventilated,  as  by  an 
exhaust  fan  or  lab  hood,  to  prevent 
general  room  contamination. 

(4)  A  copy  of  the  test  exercises  and 
any  prepared  text  from  which  the 
subject  is  to  read  shall  be  taped  to  the 
inside  of  the  test  chamber. 

(5)  Upon  eittering  the  test  chamber, 
the  test  subject  shall  be  given  a  6-inch 
by  5-inch  pieOe  of  paper  towel,  or  other 
porous,  absorbent,  single-ply  material, 
folded  in  half  and  wetted  with  0.75  cc  of 
pure  lAA.  The  test  subject  shall  hand 
the  wet  towel  on  the  hook  at  the  lop  of 
the  chamber. 

(6)  Allow  two  minutes  for  the  lAA  test 
concentration  to  stabilize  before  starting 
the  fit  test  exercises.  This  would  be  an 
appropriate  time  to  talk  with  the  test 
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subject;  to  explain  the  fit  test,  the 
importance  of  his/her  cooperation,  and 
the  purpose  for  the  head  exercises;  or  to 
demonstrate  some  of  the  exercises. 

(7)  If  at  any  time  during  the  test,  the 
subject  detects  the  banana  like  odor  of 
lAA,  the  test  has  failed.  The  subject 
shall  quickly  exit  from  the  test  chamber 
and  leave  the  test  area  to  avoid 
olfactory  fatigue. 

(8)  If  the  test  has  failed,  the  subject 
shall  return  to  the  selection  room  and 
remove  the  respirator,  repeat  the  odor 
sensitivity  test,  select  and  put  on 
another  respirator,  return  to  the  test 
chamber  and  again  begin  the  procedure 
described  in  (1)  through  (7)  above.  The 
process  continues  until  a  respirator  that 
fits  well  has  been  found.  Should  the 
odor  sensitivity  test  be  failed,  the 
subject  shall  wait  about  5  minutes 
before  retesting.  Odor  sensitivity  will 
usually  have  returned  by  this  time. 

(9)  When  a  respirator  is  found  that 
passes  the  test,  its  efficiency  shall  be 
demonstrated  for  the  subject  by  having 
the  subject  break  the  face  seal  and  take 
a  breath  before  existing  the  chamber. 

(10)  When  the  test  subject  leaves  the 
chamber,  the  subject  shall  remove  the 
saturated  towel  and  return  it  to  the 
person  conducting  the  test.  To  keep  the 
test  area  from  becoming  contaminated, 
the  used  towels  shall  be  kept  in  a  self 
sealing  bag  so  there  is  no  significant 
lAA  concentration  build-up  in  the  test 
chamber  during  subsequent  tests. 

3.  Saccharin  Solution  Aerosol 
Protocol. 

The  saccharin  solution  aerosol  QU-T 
protocol  is  the  only  currently  available, 
validated  test  protocol  for  use  with 
particulate  disposable  dust  respirators 
not  equipped  with  high-efficiency  fillers. 
The  entire  screening  and  testing 
procedure  shall  be  explained  to  the  test 
subject  prior  to  the  conduct  of  the 
screening  lest. 

(a)  Taste  threshold  screening. 

The  saccharin  taste  threshold 
screening,  performed  without  wearing  a 
respirator,  is  intended  to  determine 
whether  the  individual  being  tested  can 
detect  the  taste  of  saccharin. 

(1)  Threshold  screening  as  well  as  fit 
testing  subjects  shall  wear  an  enclosure 
about  the  head  and  shoulders  that  is 
approximately  12  inches  in  diameter  by 
14  inches  tall  with  at  least  the  front 
portion  clear  and  that  allows  free 
movements  of  the  head  when  a 
respirator  is  worn.  An  enclosure 
substantially  similar  to  the  3M  hood 
assembly,  parts  ^  FT  14  and  ?^  FT  15 
combined,  is  adequate. 

(2)  The  lest  enclosure  shall  have  a  ^/a- 
inch  hole  in  front  of  the  lest  subject's 
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nose  and  mouth  area  to  accommodate 
the  nebulizer  nozzle. 

(3]  The  test  subject  shall  don  the  test 
enclosure.  Throughout  the  threshold 
screening  test,  the  test  subject  shall 
breathe  through  his/her  wide  open 
mouth  with  tongue  extended. 

(4)  Using  a  DeVilbiss  Model  40 
Inhalation  Medication  Nebulizer  the  test 
conductor  shall  spray  the  threshold 
check  solution  into  the  enclosure.  This 
nebulizer  shall  be  clearly  marked  to 
distinguish  it  from  the  fit  test  solution 
nebulizer. 

(5)  The  threshold  check  solution 
consists  of  0.83  grams  of  sodium 
saccharin  USP  in  1  cc  of  warm  water.  It 
can  be  prepared  by  putting  1  cc  of  the  fit 
test  solution  (see  (b)(5)  below)  in  100  cc 
of  distilled  water. 

(6)  To  produce  the  aerosol,  the 
nebulizer  bulb  is  firmly  squeezed  so  that 
it  collapses  completely,  then  released 
and  allowed  to  fully  expand. 

(7)  Ten  squeezes  are  repeated  rapidly 
and  then  the  test  subject  is  asked 
whether  the  saccharin  can  be  tasted. 

(8)  If  the  first  response  is  negative,  ten 
more  squeezes  are  repeated  rapidly  and 
the  test  subject  is  again  asked  whether 
the  saccharin  is  tasted. 

(9)  If  the  second  response  is  negative, 
ten  more  squeezes  are  repeated  rapidly 
and  the  test  subject  is  again  asked 
whether  the  saccharin  is  lasted. 

(10)  The  test  conductor  will  take  note 
of  the  number  of  squeezes  required  to 
solicit  a  taste  response. 

(11)  If  the  saccharin  is  not  tasted  after 
30  squeezes  (step  10),  the  test  subject 
may  not  perform  the  saccharin  fit  test. 

(12)  If  a  taste  response  is  elicited,  the 
lest  subject  shall  be  asked  to  take  note 
of  the  taste  for  reference  in  the  fit  test. 

(13)  Correct  use  of  the  nebulizer 
means  that  approximately  1  cc  of  liquid 
is  used  at  a  time  in  the  nebulizer  body. 

(14)  The  nebulizer  shall  be  thoroughly 
rinsed  in  water,  shaken  dr>',  and  refilled 
at  least  each  morning  and  afternoon  or 
at  least  every  four  hours. 

(b)  Saccharin  solution  aerosol  fit  test 
procedure. 

(1)  The  test  subject  may  not  eat.  drink 
(except  plain  water),  or  chew  gum  for  15 
minutes  before  the  test. 

(2)  The  fit  test  uses  the  same 
enclosure  described  in  (a)  above. 

(3)  The  test  subject  shall  don  the 
enclosure  while  wearing  the  respirator 
selected  in  section  (a)  above.  The 
respirator  shall  be  properly  adjusted 
and  equipped  with  a  particulate  filter(s), 

(4)  A  second  DeViibiss  Mode!  40 
Inhalation  Medication  Nebulizer  is  used 
to  spray  the  fit  test  solution  into  the 
enclosure.  This  nebulizer  shall  be 
clearly  marked  to  distinguish  it  from  the 
screening  test  solution  nebulizer. 


(5)  The  fit  lest  solution  is  prepared  by 
adding  83  grams  of  sodium  saccharin  to 
100  cc  of  warm  water. 

(6)  As  before,  the  test  subject  shall 
breathe  through  the  open  mouth  with 
tongue  extended. 

(7)  The  nebulizer  is  inserted  into  the 
hole  in  the  front  of  the  enclosure  and  the 
fit  test  solution  is  sprayed  into  the 
enclosure  using  the  same  number  of 
squeezes  required  to  elicit  a  taste 
response  in  the  screening  test. 

(8)  After  generating  the  aerosol  the 
test  subject  shall  be  instructed  to 
perform  the  exercises  in  section  I.  A.  14 
above. 

(9)  Every  30  seconds  the  aerosol 
concentration  shall  be  replenished  using 
one  half  the  number  of  squeezes  as 
initially. 

(10)  The  test  subject  shall  indicate  to 
the  test  conductor  if  at  any  time  during 
the  fit  test  the  taste  of  saccharin  is 
detected. 

(11)  If  the  taste  of  saccharin  is 
detected,  the  fit  is  deemed 
unsatisfactory  and  a  different  respirator 
shall  be  fried. 

4.  Irritant  Fume  Protocol. 

(a)  The  respirator  to  be  tested  shall  be 
equipped  with  high-efficiency 
particulate  air  (HEPA)  filters, 

(b)  The  test  subject  shall  be  allowed 
to  smell  a  w-eak  concentration  of  the 
irritant  smoke  before  the  respirator  is 
donned  to  become  familiar  with  its 
characteristic  odor. 

(c)  Break  both  ends  of  a  ventilation 
smoke  tube  containing  stannic 
oxychloride,  such  as  the  MSA  part  No. 
5645,  or  equivalent.  Attach  one  end  of 
the  smoke  tube  to  a  low  flow  air  pump 
set  to  deliver  200  milliliters  per  minute. 

(d)  Advise  the  test  subject  that  the 
smoke  can  be  irritating  to  the  eyes  and 
instruct  the  subject  to  keep  his/her  eyes 
closed  while  the  test  is  performed. 

(e)  The  test  conductor  shall  direct  the 
stream  of  irritant  smoke  from  the  smoke 
tube  towards  the  face  seal  area  of  the 
test  subject.  He/She  shall  begin  at  least 
12  inches  from  the  facepiece  and 
gradually  move  to  within  one  inch, 
moving  around  the  whole  perimeter  of 
the  mask. 

(f)  The  exercises  identified  in  section 
I.  A.  14  above  shall  be  performed  by  the 
test  subject  while  the  respirator  seal  is 
being  challenged  by  the  sm.oke. 

(g)  Each  test  subject  passing  the 
smoke  test  without  evidence  of  a 
response  shall  be  given  a  sensitivity 
check  of  the  smoke  from  the  same  tube 
once  the  respirator  has  been  removed  to 
determine  whether  he/she  reacts  to  the 
smoke.  Failure  to  evoke  a  response  shall 
void  the  fit  test. 

(h)  The  fit  test  shall  be  performed  in  a 
location  with  exhaust  ventilation 


sufficient  to  prevent  general 
contamination  of  the  testing  area  by  the 
test  agent. 

C.  Quantiative  Fit  Test  (QNFT) 
Protocol, 

1.  General. 

(a)  The  employer  shall  assign  specific 
individuals  who  shall  assume  full 
responsibihty  for  implementing  the 
respirator  quantitative  fit  test  program. 

(b)  The  employer  shall  ensure  that 
persons  administering  QNFT  are  able  to 
calibrate  equipment  and  perform  tests 
properly,  recognize  invalid  tests, 
calculate  fit  factors  properly  and  assure 
that  test  equipment  is  in  proper  working 
order. 

(c)  The  employer  shall  assure  that 
QNFT  equipment  is  kept  clean  and  well 
maintained  so  as  to  operate  at  the 
parameters  for  which  it  was  designed. 

2,  Definitions, 

(a)  Quantitative  fit  test.  The  test  is 
performed  in  a  test  chamber.  The 
normal  air-purifying  element  of  the 
respirator  is  replaced  by  a  high- 
efficiency  particulate  air  (HEPA)  filter  in 
the  case  of  particulate  QNFT  aerosols  or 
a  sorbent  offering  contaminant 
penetration  protection  equivalent  to 
high-efficiency  filters  where  the  QNFT 
test  agent  is  a  gas  or  vapor. 

(b)  Challenge  agent  means  the 
aerosol,  gas  or  vapor  introduced  into  a 
test  chamber  so  that  its  concentration 
inside  and  outside  the  respirator  may  be 
measured. 

(c)  Test  subject  means  the  person 
wearing  the  respirator  for  quantitative 
fit  testing. 

(d)  Normal  standing  position  means 
standing  erect  and  straight  with  arms 
down  along  the  sides  and  looking 
straight  ahead. 

(e)  Maximum  peak  penetration 
method  means  the  method  of 
determining  test  agent  penetration  in  the 
respirator  as  determined  by  strip  chart 
recordings  of  the  test.  The  highest  peak 
penetration  for  a  given  exercise  is  taken 
to  be  representative  of  average 
penetration  into  the  respirator  for  that 
exercise. 

(f)  Average  peak  penetration  method 
means  the  method  of  determining  test 
agent  penetration  into  the  respirator 
utilizing  a  strip  chart  recorder, 
integrator,  or  computer.  The  agent 
penetration  is  determined  by  an  average 
of  the  peak  heights  on  the  graph  or  by 
computer  integration,  for  each  exercise 
except  the  grimace  exercise.  Integrators 
or  computers  which  calculate  the  actual 
test  agent  penetration  into  the  respirator 
for  each  exercise  will  also  be  considered 
to  meet  the  requirements  of  the  average 
peak  penetration  method. 
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(g)  "Fit  Factor"  means  the  ration  of 
challenge  agent  concentration  outside 
with  respect  to  the  inside  of  a  respirator 
inlet  covering  (facepiece  or  enclosure). 

3.  Apparatus. 

(a)  Instrumentation.  Aerosol 
generation,  dilution,  and  measurement 
sv  stems  using  corn  oil  or  sodium 
chloride  as  test  aerosols  shall  be  used 
for  quantitutives  fit  testing. 

(b)  Test  chamber.  The  test  chamber 
shall  be  large  enough  to  permit  all  test 
subjects  to  perform  freely  all  required 
exercises  without  distrubing  the 
challenge  agent  concentration  or  the 
measurement  apparatus.  The  test 
chamber  shall  be  equipped  and 
constructed  so  that  the  challenge  agent 
is  effectively  isolated  from  the  ambient 
air,  yet  uniform  in  concentration 
throughout  the  ch.imber. 

(c)  When  testing  air-purifying 
rt.'spirators,  the  normal  filter  or  cartridge 
element  shall  be  replaced  with  a  high- 
efficiency  particulate  filter  supplied  by 
the  same  manufacturer. 

(d)  The  sampling  instrument  shall  be 
selected  so  that  a  strip  chart  record  may 
be  made  of  the  test  showing  the  rise  and 
f  ill  of  the  challenge  agent  concentration 
with  each  inspiration  and  expiration  at 
fit  factors  of  at  least  2.000.  Integrators  or 
computers  which  integrate  the  amount 
of  test  agent  penetration  leakage  into 
the  respirator  for  each  exercise  may  be 
used  provided  a  record  of  the  readings  is 
made. 

(e)  The  combination  of  substitute  air- 
purifying  elements,  challenge  agent  and 
challenge  agent  concentration  in  the  test 
chamber  shall  be  such  that  the  test 
subjr'ct  is  not  exposed  in  excess  of  an 
citablished  exposure  limit  for  the 
challenge  agent  at  any  time  during  the 
testing  process. 

(f)  The  sampling  port  on  the  test 
specimen  respirator  shall  be  placed  and 
constructed  so  that  no  leakage  occurs 
around  the  port  (e.g.  where  the 
respirator  is  probed),  a  free  air  flow  is 
allowed  into  the  sampling  line  at  all 
ti.mes  and  so  that  there  is  no 
interference  with  the  fit  or  performance 
of  the  respirator. 

(g)  The  test  chamber  and  test  set  up 
shall  permit  the  person  administering 
the  test  to  observe  the  lest  subject  inside 
the  chamber  during  the  test. 

(h)  The  equipment  generating  the 
challenge  atmosphere  shall  maintain  the 
C{mcentration  of  challenge  agent  inside 
the  test  chamber  constant  to  within  a  10 


percent  variation  for  the  duration  of  the 
test. 

(i)  The  time  lag  (interval  between  an 
event  and  the  recording  of  the  event  on 
the  strip  chart  or  computer  or  integrator) 
shall  be  kept  to  a  minimum.  There  shall 
be  a  clear  association  between  the 
occurrence  of  an  event  inside  the  test 
chamber  and  its  being  recorded. 

(j)  The  sampling  line  tubing  for  the 
test  chamber  atmosphere  and  for  the 
respirator  sampling  port  shall  be  of 
equal  diameter  and  of  the  same 
material.  The  length  of  the  two  lines 
shall  be  equal. 

(k)  The  exhaust  flow  from  the  test 
chamber  shall  pass  through  a  high- 
efficiency  filter  before  release. 

(1)  When  sodium  chloride  aerosol  is 
used,  the  relative  humidity  inside  the 
test  chamber  shall  not  exceed  50 
percent. 

[m)  The  limitations  of  instrument 
detection  shall  be  taken  into  account 
when  determining  the  fit  factor. 

(n)  Test  respirators  shall  be 
maintained  in  proper  working  order  and 
inspected  for  deficiencies  such  as 
cracks,  missing  valves  and  gaskets,  etc. 

4.  Procedural  Requirements. 

(a)  When  performing  the  initial 
positive  or  negative  pressure  test  the 
sampling  line  shall  be  crimped  closed  in 
order  to  avoid  air  pressure  leakage 
during  either  of  these  tests. 

(b)  An  abbreviated  screening  isoamyl 
acetate  test  or  irritant  fume  test  may  be 
utilized  in  order  to  quickly  identify  poor 
fitting  respirators  which  passed  the 
positive  and/or  negative  pressure  test 
and  thus  reduce  the  amount  of  QNFT 
time.  When  performing  a  screening 
isoamyl  acetate  test,  combination  high- 
efficiency  organic  vapor  cartridges/ 
canisters  shall  be  used. 

(c)  A  reasonably  stable  challenge 
agent  concentration  shall  be  measured 
in  the  test  chamber  prior  to  testing.  For 
canopy  or  shower  curtain  type  of  test 
units  the  determination  of  the  challenge 
agent  stability  may  be  established  after 
the  test  subject  has  entered  the  test 
environment. 

(d)  Immediately  after  the  subject 
enters  the  test  chamber,  the  challenge 
agent  concentration  inside  the  respirator 
shall  be  measured  to  ensure  that  the 
peak  penetration  does  not  exceed  5 
percent  for  a  half  mask  or  1  percent  for  a 
full  facepiece  respirator. 

(e)  A  stable  challenge  concentration 
shall  be  obtained  prior  to  the  actual 
start  of  testing. 


(f)  Respirator  restraining  straps  shall 
not  be  overtightened  for  testing.  The 
straps  shall  be  adjusted  by  the  wearer 
without  assistance  from  other  persons  to 
give  a  reasonable  comfortable  fit  typical 
of  normal  use. 

(g)  The  test  shall  be  terminated 
whenever  any  single  peak  penetration 
exceeds  5  percent  for  half  masks  and  1 
percent  for  full  facepiece  respirators. 
The  test  subject  shall  be  refitted  and 
retested.  If  two  of  the  three  required 
tests  are  terminated,  the  fit  shall  be 
deemed  inadequate. 

(h)  In  order  to  successfully  complete  a 
QNFT,  three  successful  fit  tests  are 
required.  The  results  of  each  of  the  three 
independent  fit  tests  must  exceed  the 
minimum  fit  factor  needed  for  the  class 
of  respirator  (e.g.  half  m.ask  respirator. 
full  facepiece  respirator). 

(i)  Calculation  of  fit  factors. 

(1)  The  fit  factor  shall  be  determined 
for  the  quantitative  fit  test  by  taking  the 
ratio  of  the  average  chamber 
concentration  to  the  concentration 
inside  the  respirator. 

(2)  The  average  test  chamber 
concentration  is  the  arithmetic  average 
of  the  test  chamber  concentration  at  the 
beginning  and  of  the  end  of  the  test. 

(3)  The  concentration  of  the  challenge 
agent  inside  the  respirator  shall  be 
determined  by  one  of  the  following 
methods: 

(i)  Average  peak  concentration. 

(ii)  Maximum  peak  concentration. 

(iii)  Integration  by  calculation  of  the 
area  under  the  individual  peak  for  each 
exercise.  This  includes  computerized 
integration. 

(j)  Interpretation  of  test  results.  The  fit 
factor  established  by  the  quantitative  fit 
testing  shall  be  the  lowest  of  the  three  fit 
factor  values  calculated  from  the  three 
required  fit  tests. 

(k)  The  test  subject  shall  not  be 
permitted  to  wear  a  half  mask,  or  full 
facepiece  respirator  unless  a  minimum 
fit  factor  equivalent  to  at  least  10  times 
the  hazardous  exposure  level  is 
obtained. 

(1)  Filters  used  for  quantitative  fit 
testing  shall  be  replaced  at  least  weekly, 
or  whenever  increased  breathing 
resistance  is  encountered,  or  when  the 
test  agent  has  altered  the  integrity  of  the 
filter  media.  Organic  vapor  cartridges/ 
canisters  shall  be  replaced  daily  (when 
used)  or  sooner  if  there  is  any  indication 
of  breakthrough  by  a  test  agent, 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 
llNTL-935-86] 

Allocation  and  Apportionment  of 
Expenses 

ASENCY:  Internal  Revenue  Service, 

Tieasury. 

action:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  regulations  and  a  notice  of  a 
public  hearing  relating  to  the  allocation 
and  apportionment  of  expenses, 
including  interest  expense,  for  purposes 
of  the  foreign  tax  credit  rules  and 
certain  other  international  tax 
provisions.  These  regulations  would 
provide  the  public  with  guidance 
necessary  to  comply  with  the  Tax 
Reform  Act  of  1986  [Pub.  L  99-514]. 
Although  certain  of  these  rules  require 
the  allocation  and  apportionment  of 
interest  expense  on  a  consolidated 
basis,  these  rules  do  not  provide 
guidance  regarding  the  allocation  and 
apportionment  of  other  expenses  on  a 
consolidated  basis. 

DATES:  Written  comments  and/or 

requests  to  appear  at  a  public  hearing 
scheduled  for  November  13.  1987,  must 
be  delivered  or  mailed  by  October  26, 
1987.  These  regulations  are  proposed 
generally  to  be  applicable  to  the 
allocation  of  expenses  for  taxable  years 
beginning  after  December  31,  1986. 
ADDRESS:  Send  comments  and  requests 
to  appear  at  the  public  hearing  to; 
Commissioner  of  Internal  Revenue,  Attn: 
CC:LR.T  (l.\'TL-g35-86).  Washington.  DC 
20224.  The  public  hearing  will  be  held  in 
the  l.R.S.  .Auditorium,  Seventh  Floor. 
7400  Corridor.  Internal  Revenue 
Building,  nil  Constitution  Ave.  NW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  M.  Merrick,  Office  of  the 
Associate  Chief  Counsel  (International) 
within  the  Office  of  Chief  Counsel, 
Internal  Revenue  Service,  1111 
Constitution  Ave.  .NW.,  Washington,  DC 
20224.  Attention:  CC:LR:T  (202-566-6276, 
not  a  toll-free  call). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  proposed 
Income  Tax  Regulations  (26  CFR  Part  1) 
under  sections  861(b),  863(b),  and  864(e) 
of  the  Internal  Revenue  Code  of  1986 
[Pub.  L.  99-514).  The  proposed 
regulations  are  issued  under  the 
authority  contained  in  sections  861(b) 


(26  U.S.C.  861(b)),  863(b)  (26  U.S.C. 
863(b).  864(e)  (26  U.S.C.  864(e)),  and  7805 
(26  U.S.C.  7805)  of  the  Internal  Revenue 
Code  of  1986.  Some  of  the 
interpretations  set  forth  herein  may 
require  the  enactment  of  legislation, 
including  certain  provisions  of  the 
Technical  Corrections  Act  of  1987  (H.R. 
2636),  which  would  amend  Pub.  L.  99- 
514. 

Discussion — Description  of  Statutory 
and  Implementing  Regulatory  Provisions 

Statutory  Provisions 

The  Tax  Reform  Act  of  1986  revised 
the  rules  for  the  allocation  and 
apportionment  of  interest  and  other 
expenses  for  purposes  of  the 
international  tax  provisions.  Section 
864(e)(2)  generally  requires  taxpayers  to 
allocate  and  apportion  interest  expense 
on  the  basis  of  assets.  Furthermore, 
section  864(e)(4)  requires  an  adjustment 
for  earnings  and  profits  to  the  tax  book 
value  of  the  stock  of  certain 
corporations  owned  by  the  taxpayer  for 
purposes  of  apportioning  expenses, 
including  interest,  on  the  basis  of  assets. 

Section  864(e)  (1)  and  (5)  provides 
special  rules  that  apply  in  allocating  and 
apportioning  interest  expense  in  the 
case  of  an  affiliated  group  of 
corporations,  as  defined  in  the 
regulations.  Interest  expense  of  each 
member  is  allocated  and  apportioned  on 
the  basis  of  apportionment  fractions  that 
are  computed  as  if  all  members  of  the 
group  were  a  single  corporation.  The 
section  1504  definition  of  an  affiliated 
group  is  modified  for  purposes  of  section 
864(e)  to  include  within  the  affiliated 
group  section  936  corporations. 

Section  864(e)(3)  provides  rules  for  the 
treatment  of  tax  exempt  income  and 
assets  in  allocating  and  apportioning 
expenses  generally. 

Finally,  section  i215{c)  of  the  Tax 
Reform  Act  of  1986  provides  transition 
rules  in  allocadng  and  apportioning 
interest  expense  on  the  debt  outstanding 
on  November  16, 1985, 

Asset  Method  Apportionment  Generally 

Section  1.861-8(c)(2)  indicates  that, 
although  apportionment  on  the  basis  of 
assets  is  mandatory  in  connection  with 
interest  expenses,  it  may  also  be  used  in 
connection  with  the  apportionment  of 
other  expenses.  Taxpayers  apportioning 
expenses  on  the  basis  of  assets  may  do 
so  either  on  the  basis  of  the  fair  market 
value  or  the  tax  book  value  of  those 
assets.  However,  once  a  taxpayer 
apportions  expenses  on  the  basis  of  the 
fair  market  value  of  assets,  it  may  not 
change  back  to  the  tax  book  value 
method  without  securing  the 
Commissioner's  approval.  For  taxpayers 


who  apportion  expenses  on  the  basis  of 
the  tax  book  value  of  assets,  the  basis  in 
assets  consisting  of  stock  in  designated 
subsidiary  corporations  must  be 
adjusted  to  reflect  retained  earnings  and 
profits,  as  provided  in  §  1.861-10(b)  of 
the  regulations  described  below. 

Tax  Exempt  Income  and  Assets 

Section  1.861-8(d)(2)  provides  that,  in 
allocating  deductions  that  are  definitely 
related  to  separate  classes  of  gross 
income,  exempt  income  shall  be  taken 
into  account.  In  apportioning  deductions 
for  expenses  that  are  definitely  related 
and  allocable  to  a  class  of  gross  income 
consisting  of  multiple  groupings  of 
income  (whether  statutory  or  residual) 
or  to  all  gross  income,  however,  exempt 
income  and  exempt  assets  shall  not  be 
taken  into  account.  For  this  purpose,  tax 
exempt  income  and  assets  do  not 
include  income  of  a  foreign  person  that 
is  not  effectively  connected  with  the 
conduct  of  a  trade  or  business  in  the 
United  States  and  related  assets,  or 
income  of  a  possessions  corporation  for 
which  a  credit  is  allowed  under  section 
936  and  related  assets.  The  regulations 
reserve  with  respect  to  appropriate  rules 
for  insurance  companies  subject  to  tax 
under  sections  801  or  831. 

General  Rules  Regarding  the  Allocation 
of  Interest  Expense 

Section  1.861-8(e)(2)(i)  indicates  that, 
since  loans  are  normally  advanced  on 
the  general  credit  of  the  taxpayer,  the 
associated  interest  expense  generally 
should  be  apportioned  on  the  basis  of  all 
the  taxpayer's  assets.  Except  as 
otherwise  provided,  interest  expense  is 
considered  related  to  all  income 
producing  activities  and  properties  of 
the  taxpayer  and  thus  is  allocable  to  all 
the  gross  income  which  the  income 
producing  activities  and  properties  of 
the  taxpayer  generate,  have  generated, 
or  could  reasonably  be  expected  to 
generate. 

Section  1.861-«(e](2)(ii)  states  that  any 
loss  on  the  sale  of  a  receivable  that  is 
generated  in  the  ordinary  course  of  a 
taxpayer's  business  shall  be  treated, 
solely  for  purposes  of  allocation  and 
apportionment  under  this  section,  as  an 
item  of  interest  expense  and  shall  be 
subject  to  allocation  and  apportionment 
under  this  section. 

Section  1.861-8(e)(2)(iii)  enumerates 
various  provisions  of  the  Code  which 
operate  to  disallow,  capitalize,  or 
suspend  the  deduction  of  interest 
expense,  and  provides  that  the 
regulations  apply  only  to  interest 
expense  that  is  deductible  after 
application  of  such  provisions. 
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Section  864{e)(7j(D)  of  the  Code,  as  it 
would  be  amended  under  the  Technical 
Corrections  Act  of  1987  (H.R.  2636), 
indicates  that  the  Secretary  shall 
prescribe  such  regulations  as  may  be 
necessary  or  appropriate  to  carry  out 
the  purposes  of  this  section  for  direct 
allocation  of  interest  expense  in  the 
case  of  indebtedness  resulting  in  a 
disallowance  under  section  246A  of  the 
Code.  The  Service  is  conside;ing 
whether  interest  expense  incurred  on 
the  funds  borrowed  to  acquire  certain 
debt-financed  stock  investments  subject 
to  section  246A  should  be  allocated 
solely  to  the  income  derived  from  such 
stock  investments.  The  Service  invites 
taxpayer  comments  on  this  issue. 

Section  1.861-8(el(2)('v)  describes 
circumstances  in  which  interest  expense 
can  be  directly  allocated  to  specific 
property.  This  exception  to  the 
fungibil'ity  rule  of  §  861-8(e)(2)(ii)  is 
generally  available  only  in  cases  in 
which  specifically  identified  property  is 
purchased  or  improved  with 
nonrecourse  financing.  The  regulations 
clarify  the  scope  of  paragraph  (e)(2)(iv) 
in  several  respects  to  address,  among 
other  things,  the  treatment  of  related 
party  transactions,  refinancings,  post- 
construction  permanent  financing,  and 
cross-collateralization.  For  purposes  of 
apportioning  other  interest  expense  on 
an  asset  method,  the  value  (tax  book  or 
fair  market)  of  any  asset  must  be 
reduced  (but  not  below  zero)  by  the 
principal  amount  of  indebtedness  the 
interest  on  which  is  directly  allocated 
under  this  section.  The  regulations 
reserve  on  the  direct  allocation  of 
interest  expense  in  the  case  of 
integrated  financial  transactions. 

Section  1.861-8(e){2)(v)  provides 
apportionment  rules  for  individuals. 
Individuals  with  foreign  source  income 
of  less  than  $5,000  are  not  required  to 
apportion  interest  to  foreign  source 
income.  For  individuals  not  meeting  this 
exception,  different  apportionment  rules 
apply  to  the  certain  kinds  of  interest 
expense  enumerated  under  section 
163(h)(2)  of  the  Code.  Interest  expense 
incurred  in  the  active  conduct  of  a  trade 
or  business  is  apportioned  on  the  basis 
of  the  assets  used  in  such  business. 
Investment  interest  expense  is 
apportioned  by  reference  to  the 
individual's  investment  assets.  Passive 
activity  interest  expense  is  apportioned 
by  reference  to  the  individual's  passive 
activity  assets.  Qualified  residence 
interest  expense  and  personal  interest 
expense  (to  the  extent  deductible  under 
transition  rules  set  forth  in  section 
163(h)(6))  are  apportioned  on  the  basis 
of  all  the  taxpayer's  gross  income.  The 
Service  is  considering  whether  certain  of 


the  asset  adjustments  described  in 

§  1.861-10  should  also  be  required  in  the 

case  of  individual  taxpayers. 

Section  l.b61-8(e){2)(vi)  provides 
apportionment  rules  for  partnerships. 
Interest  expense  of  a  partnership  that  is 
directly  allocable  to  specific  property 
under  §  l.B61-8ie)(2)(iv)  retains  its 
character  as  directly  allocable  interest 
expense  in  the  hands  of  the  partner.  In 
the  case  of  interest  expense  that  is  not 
directly  allocable  to  identified  property 
and  is  subject  to  apportionment, 
different  apportionment  rules  may  apply 
depending  upon  whether  the  partner  is 
an  individual  or  a  corporation.  In 
general,  however,  the  partner's 
distributive  share  of  interest  expense 
that  is  not  directly  allocable  to 
identified  property  is  subject  to 
apportionment  at  the  level  of  the 
partner,  taking  into  account  generally 
the  partner's  allocable  share  of 
partnership  assets.  In  addition,  a  special 
rule  requires  the  direct  allocation  of  a 
partner's  distributive  share  of 
partnership  interest  expense  to  that 
partner's  distributive  share  of 
partnership  income  in  the  case  of  certain 
partners  owning  a  less  than  10  percent 
partnership  interest. 

Section  1.861-8(e)(2)(vii)  provides 
apportionment  rules  for  corporations.  In 
the  case  of  corporate  taxpayers,  the 
gross  income  method  may  not  be  used 
for  the  apportionment  of  interest 
expense,  except  to  the  extent  permitted 
in  transition  rules.  Under  the  asset 
method,  which  is  described  more  fully  in 
subsequent  provisions  of  the 
regulations,  interest  expense  is  allocated 
and  apportioned  among  the  various 
statutory  and  residual  groupings  of 
income  on  the  basis  of  the  taxpayer's 
assets  in  each  grouping. 

The  Service  is  considering  the 
adoption  of  a  rule  that  would  permit 
foreign  corporations  to  employ  a  gross 
income  method  for  purposes  of:  (1) 
Computing  taxable  income  under 
subpart  F:  (2)  computing  earnings  and 
profits  for  all  federal  tax  purposes;  and 
(3)  characterizing  stock  in  a  controlled 
foreign  corporation  for  purposes  of 
allocating  and  apportioning  the  United 
States  shareholder's  interest  expense  as 
a  general  limitation  asset,  passive  asset, 
or  other  type  of  limitation  category  asset 
in  the  hands  of  a  U.S.  shareholder.  If  any 
foreign  corporation  controlled  by  a 
United  States  taxpayer  were  to  elect  the 
use  of  the  gross  income  method,  all 
other  controlled  foreign  corporations 
controlled  by  that  taxpayer  or  any 
related  person  (within  the  meaning  of 
section  267(b))  would  be  required  to  use 
the  gross  income  method.  Consistency 
would  not  be  required  if  the  United 


States  taxpayer  is  a  minority 
shareholder  (after  taking  into  account 
interests  owned  by  related  persons).  In 
such  a  case,  the  minority  shareholder 
must  employ  the  same  method  as  the 
majority  shareholder.  If  there  is  no 
majority  shareholder  in  the  corporation, 
the  shareholders  owning  a  majority  of 
the  voting  stock  of  the  corporation  will 
determine  on  behalf  of  all  shareholders 
which  method  to  employ. 

Under  the  gross  income  method,  for 
purposes  of  allocating  the  interest 
expense  of  a  United  States  shareholder 
of  a  controlled  foreign  corporation  on  an 
asset  basis,  the  taxpayer  would  attribute 
the  tax  book  value  or  fair  market  value 
of  the  stock  of  a  controlled  foreign 
corporation  to  the  various  separate 
limitation  categories  based  on  the  gross 
income  of  the  controlled  foreign 
corporation  within  each  relevant 
category  for  the  taxable  year  of  the 
controlled  foreign  corporation  ending 
during  the  taxable  year  of  the  taxpayer. 
In  the  case  of  a  controlled  foreign 
corporation  that  owns  stock  in  one  or 
more  lower-tier  controlled  foreign 
corporations,  the  gross  income  of  the 
first-tier  controlled  foreign  corporation 
would  reflect  a  ratable  portion  of  the 
gross  income  of  all  such  lower-tier 
corporations  derived  during  the  taxable 
year  ending  during  the  taxable  year  of 
the  taxpayer.  Thus,  the  analysis  of  gross 
income  within  a  chain  of  controlled 
foreign  corporations  would  begin  at  the 
lowest-tier  controlled  foreign 
corporation  and  proceed  up  the  chain  to 
the  first-tier  controlled  foreign 
corporation.  The  gross  income  of  each 
lower-tier  corporation  would  be 
attributed  to  the  various  separate 
limitation  categories  of  each  higher-tier 
corporation.  In  determining  the  gross 
income  of  a  controlled  foreign 
corporation  attributable  to  its  separate 
limitation  categories,  gross  income 
would  be  reduced  by  any  related  party 
interest  expense  which  is  subject  to  the 
look-through  rules  of  section  904(d)(3)  of 
the  Code. 

The  Service  is  also  considering  a 
weighted  average  variation  on  the  gross 
income  method  described  above  which, 
instead  of  merely  taking  into  account  a 
pro  rata  share  of  the  gross  income  of 
any  lower-tier  controlled  foreign 
corporation,  would  weigh  the  amount  of 
such  income  by  reference  to  the  amount 
of  each  upper-tier  corporation's 
investment  in  the  lower-tier  corporation, 
relative  to  its  other  assets.  The  Service 
invites  taxpayer  comments  on  these 
proposals. 

Section  1.861-8(e)(2)(viii)  describes 
the  asset  method.  There  are  two 
methods  of  apportionment  based  on 
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assets;  Tax  book  value  and  fair  market 
value.  Assets  are.  in  general,  attributed 
to  the  various  groupings  of  income  by 
reference  to  the  income  that  they 
generate,  have  generated,  or  may 
reasonably  be  expected  to  generate.  For 
purposes  of  determining  the  value  of 
assets,  an  average  of  values  (book  or 
market)  shall  be  computed  for  the 
taxable  year  on  the  basis  of  values  of 
assets  at  the  beginning  and  end  of  the 
year,  except  where  a  substantial 
distortion  of  asset  values  would  result. 
Special  rules  apply  in  the  case  of  a 
qualified  business  unit  (as  defined  in 
section  989(a]  of  the  Code)  of  a  domestic 
corporation  with  functional  currency 
other  than  the  U.S.  dollar.  This  section 
also  describes  the  process  of  attributing 
assets  to  statutory  groupings.  If  sets 
forth  the  methodology  by  which 
taxpayers  must  attribute  assets  to 
statutory  groupings.  Special  rules  apply 
in  the  case  of  assets  that  are 
receivables. 

Section  1.861-8(e)(2)(ix)  provides  the 
effective  dates  for  the  rules  of  paragraph 
(e)(2). 

Affiliated  Group  Apportionment  of 
Interest  Expense 

Section  1.861-9  describes  the 
operation  of  section  .B64(e)  (1)  and  (5), 
which  requires  the  affiliated  group 
apportionment  of  interest  expense. 
Section  1.861-9(b)  indicates  that  section 
864(e)  (1)  and  (5)  applies  to  the 
computation  of  foreign  source  taxable 
mcome  for  purposes  of  section  904 
(relating  to  various  limitations  on  the 
foreign  tax  credit),  the  computation  of 
the  combined  taxable  income  of  the 
related  supplier  and  a  foreign  sales 
corporation  (FSC)  (under  sections  921 
through  927)  or  a  domestic  international 
sales  corporation  (DISC)  (under  sections 
991  through  997),  and  in  the  application 
of  section  907  for  purposes  of 
determining  reductions  in  the  amount 
allowed  as  a  foreign  tax  credit  under 
section  901.  Section  864(e)  (1)  and  (5) 
does  not  apply  to  the  computation  of 
subpart  F  income  of  controlled  foreign 
corporations  (under  sections  951  through 
964),  the  computation  of  combined 
taxable  income  of  a  possessions 
corporation  and  its  affiliates  (under 
section  936).  and  the  computation  of 
effectively  connected  taxable  income  of 
foreign  corporations.  With  regard  to 
section  936  corporations,  the 
apportionment  of  the  affiliated  group's 
interest  expense  for  purposes  of 
determining  the  amount  of  allowable 
credit  under  section  936  is  governed  by 
section  936.  Any  rules  that  are  adopted 
under  section  936(h)  could  result  in 
adjustments  to  the  allocation  and 


apportionment  of  interest  expense 
pursuant  to  these  rules. 

Section  1.861-9(c)  indicates  that. 
except  as  otherwise  provided,  the 
taxable  income  of  each  member  of  an 
affiliated  group  from  sources  outside  the 
United  States  shall  be  determined  by 
allocating  and  apportioning  the  interest 
expense  of  each  member  according  to 
apportionment  fractions  which  are 
computed  as  if  all  members  of  such 
group  were  a  single  corporation.  Stock 
in  affiliated  corporations  is  not  taken 
into  account  in  determining 
apportionment  fractions  under  the  asset 
method  described  in  §  1.861-«(e)(2)(viii). 
In  the  case  of  an  affiliated  group  that 
files  a  consolidated  return,  consolidated 
foreign  tax  credit  limitations  are 
computed  for  the  group  in  accordance 
with  the  rules  of  §  1.1502-4. 

Section  1.861-9(d)  defines  the  term 
"affiliated  group"  to  have  the  same 
meaning  as  is  given  that  term  by  section 
1504,  except  that  section  1504(b)(4)  is 
inapplicable.  Because  section  1504(b)(4) 
is  inapplicable,  section  936  corporations 
are  included  within  the  affiliated  group 
for  purposes  of  computing  the 
apportionment  fractions  applicable  to 
interest  expense  of  other  members  of  the 
group.  The  regulations  reserve  on  the 
treatment  of  insurance  companies 
subject  to  section  801  under  the 
affiliated  group  apportionment  rule 
described  in  §  1.861-9(c).  Any  members 
of  an  affiliated  group  that  constitute 
financial  corporations  (as  defined  in  the 
regulations)  shall  be  treated  as  a 
separate  affiliated  group.  In  addition,  a 
bank  holding  company  that  is  regulated 
under  the  Bank  Holding  Company  Act  of 
1956  is  subject  to  special  rules  for 
purposes  of  segregating  and 
apportioning  its  interest  expense  and 
certain  of  its  assets  between  the 
financial  and  ronfinancial  groups. 

Further  regulations  will  be  issued  to 
provide  rules  on  disaffiliation.  These 
rules  will  preclude  the  avoidance  of  the 
group  apportionment  rules  of  section 
864(e)  (1)  and  (5)  through  the 
disaffiliation  of  one  member  or  the 
creation  of  two  affiliated  groups.  For 
example,  the  rules  will  address 
disaffiliation  or  the  creation  of  dual 
affiliated  groups  resulting  from  the 
ownership  of  stock  in  domestic 
corporations  by  controlled  foreign 
subsidiaries,  the  ownership  by  unrelated 
persons  of  stock  with  voting  rights  that 
are  disproportionate  to  the  value  of  such 
stock,  and  the  ownership  of  United 
Slates  trade  or  business  operations  by 
foreign  subsidiaries. 

Section  1.861-9(e)  indicates  that,  in 
the  case  of  loans  between  members  of 
an  affiliated  group,  the  indebtedness  of 


the  member  borrower  is  not  considered 
as  an  asset  of  the  member  lender. 
Moreover,  in  the  case  of  such  a  loan,  a 
member  borrower  shall  first  allocate 
interest  expense  incurred  on  loans  from 
a  member  lender  to  the  class  of  gross 
income  in  which  the  member  lender 
includes  the  interest  income  on  the  loan. 
In  the  case  of  a  back-to-back  loan  (as 
defined),  special  rules  apply. 

Section  1.861-9(0  provides  that  the 
combined  taxable  income  of  a  FSC  or 
DISC  and  its  related  supplier  shall  be 
reduced  by  the  portion  of  the  total 
interest  expense  of  the  affiliated  group 
that  is  apportioned  to  assets  of  the 
group  used  in  connection  with  export 
sales  involving  the  FSC  or  DISC.  Under 
this  rule,  interest  of  other  group 
members  may  be  attributed  to  the 
combined  taxable  income  of  a  FSC  or 
DISC  and  its  related  supplier  without 
affecting  the  amount  of  interest 
otherwise  deductible  by  the  FSC,  DISC, 
related  supplier,  or  other  members  of  the 
affiliated  group.  The  FSC  or  DISC  is 
entitled  to  its  statutory  portion  of  the 
combined  taxable  income,  net  of  any 
apportioned  group  interest  expense,  for 
purposes  of  determining  the  transfer 
price  of  export  property  sold  by  the 
related  supplier  to  a  buy-sell  DISC  or 
FSC  or  the  commission  paid  by  the 
related  supplier  to  a  commission  DISC 
or  FSC. 

Section  1.861-9(g)  addresses  the 
problem  of  losses  created  through 
affiliated  group  apportionment  in  the 
case  of  an  affiliated  group  that  could, 
but  does  not,  file  a  consolidated  return. 
Generally,  §  1.1502-4  of  the  regulations 
provides  for  consolidated 
determinations  of  foreign  tax  credit 
limitations  in  the  case  of  an  affiliated 
group  filing  a  consolidated  return.  In  the 
case  of  an  affiliated  group  that  does  not 
file  a  consolidated  return,  the  amount  of 
foreign  tax  credits  allowed  in  any 
separate  limitation  category  cannot 
exceed  the  credits  computed  under 
paragraph  (g).  The  adjustments  that  may 
be  required  under  paragraph  (g) 
eliminate  losses  in  a  limitation  category 
created  within  a  given  group  member 
through  the  apportionment  of  interest 
expense  and  reduce  income  of  other 
group  members  that  have  income  in  the 
same  limitation  category. 

Adjustments  for  Certain  Assets 

Section  1.861-10  describes  the 
operation  of  the  various  provisions 
related  to  asset  based  apportionment  of 
interest  and  other  expenses.  Section 
1.861-10(b)  provides  that,  with  respect  to 
the  apportionment  of  expenses  on  the 
basis  of  the  tax  book  value  of  assets,  the 
adjusted  basis  of  stock  in  a  10  percent 
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owned  corporation  shall  be  increased  by 
the  earnings  and  profits  (or  decreased 
by  deficits)  of  such  corporation  and  of 
any  lower-tier  10  percent  owned 
corporation  that  are  attributable  to  such 
stock  and  accumulated  during  the  period 
the  taxpayer  held  10  percent  or  more  of 
such  stock.  This  adjustment  is  not 
necessary  with  respect  to  taxpayers 
using  the  fair  market  value  method 
because  the  fair  market  value  of  any 
asset  which  is  stock  will  reflect  retained 
earnings  and  profits.  This  adjustment  is 
to  be  made  annually  and  is 
noncumulative.  Thus,  the  adjusted  basis 
of  the  stock  is  to  be  annually  adjusted 
by  the  attributable  portion  of  total 
current  and  accumulated  earnings  and 
profits  (or  any  deficit),  taking  any 
distributions  into  account. 

Section  1.861-10(b)(4)  provides  that,  in 
the  event  of  disproportionate 
contributions  to  capital,  any  shareholder 
that  does  not  make  a  proportionate 
contribution  to  corporate  capital  shall 
increase  for  apportionment  purposes  its 
basis  in  the  stock  of  the  corporation  by 
its  pro  rata  share  of  the  disproportionate 
capital  contribution. 

Section  1.861-10(b)(5)  defines  the  term 
"earnings  and  profits"  for  purposes  of 
the  earnings  apd  profits  adjustment  to 
basis.  The  term  has  the  same  meaning 
as  that  applied  in  section  312  of  the 
Code.  There  are,  however,  special  rules 
applicable  to  foreign  corporations 
permitting  the  use  of  retained  earnings 
determined  under  generally  accepted 
accounting  principles  in  lieu  of  earnings 
and  profits  in  pre-effective  date  taxable 
years.  These  rules  must  be  applied  on  a 
consistent  basis  with  respect  to  all  10 
percent  owned  foreign  corporation  stock 
owned  by  an  affiliated  group.  The 
Service  is  considering  the  adoption  of  a 
translation  rule  for  financial  earnings 
reported  in  any  currency  other  than  the 
U.S.  dollar.  Such  earnings  would  be 
converted  into  U.S.  dollars  using  the 
exchange  rate  between  that  currency 
and  the  U.S.  dollar  on  the  last  day  of  the 
taxpayer's  taxable  year. 

Section  1.861-10(b)(7)  provides  rules 
for  the  translation  of  earnings  and 
profits  from  the  taxpayer's  functional 
currency  into  U.S.  dollars.  Section  1.861- 
10(b)(8)  provides  similar  rules  for  the 
translation  of  the  previously  taxed 
income  from  the  taxpayer's  functional 
currency  into  U.S.  dollars.  In  addition, 
the  Service  is  considering  the  adoption 
of  a  rule  that  would  apply  to  any  10 
percent  owned  corporation  whose 
functional  currency  is  not  the  U.S. 
dollar.  This  rule  would  substitute  for  the 
fixed  U.S.  dollar  basis  in  the  stock  of 
such  a  corporation  a  basis  that  is 
annually  revalued  to  take  into  account 


the  fluctuations  in  the  value  of  the 

capital  invested  in  the  corporation  that 
are  attributable  to  movements  in 
exchange  rates.  The  Service  solicits 
taxpayer  comments  on  this  proposal. 

Section  1.861-10(c)  provides  special 
rules  concerning  the  attribution  of 
certain  assets  to  statutory  groupings. 
Under  §  l,861-10(c)(l),  the  stock  of  a 
controlled  foreign  corporation  shall  be 
attributed  to  the  various  separate 
limitation  categories  or  other  statutory 
groupings  based  on  the  analysis  of  the 
assets  of  the  controlled  foreign 
corporation.  In  the  case  of  tiered 
controlled  foreign  corporations,  look- 
through  rules  apply. 

Section  1.861-10(c)(2)  indicates  that, 
in  the  case  of  any  domestic  corporation 
in  which  the  shareholder  owns  more 
than  50  percent  but  less  than  80  percent 
of  the  stock,  a  taxpayer  shall  attribute 
the  stock  of  such  domestic  corporation 
to  the  various  separate  limitation 
categories  based  either  on  the  fair 
market  or  tax  book  value  of  the  assets  of 
such  corporation. 

Under  §  1.861-10(c)(3),  any  debt  held 
by  the  taxpayer  in  a  controlled  foreign 
corporation  which  is  considered  in 
apportionment  generally  shall  be 
attributed  to  the  various  separate 
limitation  categories  based  on  the 
taxpayer's  treatment  of  the  interest 
income  derived  from  that  debt 
obligation  after  the  application  of  look- 
through  and  netting  rules  of  sections 
904(d)(3)(C]  and  954(b)(5)  of  the  Code, 
respectively. 

Section  1.861-10(c)(4)  indicates, 
however,  that,  in  the  case  of  loans  made 
by  a  United  States  affiliated  group  to  a 
related  controlled  foreign  corporation, 
only  such  loans  in  excess  of  the  total 
third-party  debt  of  the  group  are 
considered  as  group  assets.  Moreover,  to 
the  extent  that  loans  made  to  related 
controlled  foreign  corporations  are 
disregarded  in  apportioning  the 
affiliated  group's  interest  expense,  an 
amount  of  total  affiliated  group  interest 
expense  on  third-party  debt  equal  to  the 
interest  income  generated  by  the 
disregarded  controlled  foreign 
corporation  debt  shall  be  apportioned 
solely  to  the  interest  income  generated 
by  such  debt.  The  Service  will  adopt 
rules  in  subsequent  regulations  to 
prevent,  in  appropriate  cases,  the  direct 
allocation  of  interest  expense  to  passive 
income  derived  by  the  affiliated  group  in 
the  form  of  interest  income  received  on 
affiliated  group  loans  to  related 
controlled  foreign  corporations  where 
the  affiliated  group  lends  funds  to 
related  controlled  foreign  corporations 
for  investment  in  passive  assets. 


Section  1.861-10(cl{5)  indicates  that, 
because  a  dividend  from  any 
noncontrolled  section  902  corporation  is 
subject  to  a  separate  limitation  for 
purposes  of  section  904.  the  value  of 
such  stock  is  attributable  to  each  such 
separate  limitation  categon,'.  In  cases  in 
which  the  noncontrolled  section  902 
corporation  does  not  pay  dividends 
sufficient  to  absorb  interest  expense 
allocated  and  apportioned  to  its 
separate  limitation  category,  a  loss  in 
that  limitation  category  will  result, 
subject  to  recapture  under  section  904(f). 
The  Service  is  considering  the  adoption 
of  rules  that  would  permit  such 
taxpayers  to  elect  to  attribute  stock  in 
noncontrolled  section  902  corporations 
to  any  separate  limitation  category  in 
which  there  are  excess  foreign  tax 
credits  prior  to  the  apportionment  of 
interest  expense.  The  purpose  of  this 
rule  would  be  to  allow  electing 
taxpayers  to  avoid,  to  the  extent 
possible,  the  maintenance  of  foreign  loss 
accounts  subject  to  recapture  under 
section  904(f]  resulting  from  the 
apportionment  of  expense  to  the 
separate  limitation  category  for  each 
noncontrolled  section  902  corporation. 
The  Service  solicits  comments  on  this 
proposal. 

The  Service  is  also  considering  a 
special  rule  for  characterizing  stock  in  a 
lower-tier  controlled  foreign  corporation 
that  has  subpart  F  income  held  by  an 
upper-tier  controlled  foreign 
corporation.  This  rule  would  apply  for 
the  purpose  of  apportioning  the 
expenses  of  the  upper-tier  corporation 
but  would  not  apply  for  the  purpose  of 
characterizing  the  stock  of  the  upper-tier 
corporation  in  the  hands  of  its  United 
States  shareholders.  The  subpart  F 
income  of  the  lower-tier  controlled 
foreign  corporation  is  includible  directly 
in  the  gross  income  of  its  United  States 
shareholders  and  does  not  pass  through 
the  upper-tier  controlled  foreign 
corporation.  If.  as  the  proposed 
regulations  require,  interest  expense  of 
the  upper-tier  controlled  foreign 
corporation  is  apportioned  under  an 
asset  method,  then  interest  expense  of 
the  upper-tier  controlled  foreign 
corporation  would  be  apportioned,  for 
example,  to  the  portion  of  the  stock  in 
the  lower-tier  controlled  foreign 
corporation  that  is  characterized  as  a 
passive  asset  as  a  consequence  of  assets 
held  by  the  lower-tier  controlled  foreign 
corporation  that  generated  foreign 
personal  holding  company  income 
includible  in  the  subpart  F  income  of  the 
lower-tier  controlled  foreign 
corporation.  Because  subpart  F  income 
of  the  lower-tier  controlled  foreign 
corporation  is  not  included  in  the  gross 
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income  uf  the  upper-tier  controlled 
t'oreign  corporation  when  distributed, 
the  apportionment  ot'  interest  expense  of 
the  upper-tier  controlled  foreign 
corporation  in  the  manner  described 
above  will  apportion  interest  expense  to 
an  asset  that  can  generate  no  income  to 
the  upper-tier  controlled  foreign 
corporation.  The  Service  is  considering 
whether  stock,  in  a  lower-tier  controlled 
foreign  corporation  should  be 
disregarded  in  apportioning  interest 
expense  of  an  upper-tier  controlled 
foreign  corporation  to  the  extent  of  that 
portion  of  the  stock  attributable  to 
assets  of  the  lower-tier  controlled 
foreign  corporation  that  generates 
subpart  F  income.  The  Service  invites 
taxpayers  to  comment  on  this  proposal. 

Section  1.861-10(c)(6)  provides  that 
for  purposes  of  apportionment,  the 
adjusted  basis  or  fair  market  value  of 
any  asset  that  is  subject  to  the  interest 
capitalization  rules  of  section  263A  shall 
be  reduced  by  that  portion  of  the 
principal  amount  of  the  taxpayer's  total 
indebtedness  the  interest  on  which  is  so 
capitalized. 

Section  1.861-11  describes  the 
operation  of  the  transition  rules  under 
section  1215(c)  of  the  Tax  Reform  Act  of 
1986  that  provide  for  the  gradual  phase- 
in  of  the  provisions  of  section  864(e)  and 
the  regulations  thereunder.  In  addition, 
rules  are  provided  concerning  the 
impact  of  corporate  transfers  on 
transition  relief. 

The  regulations  also  amend  §  1.863- 
3lb).  Example  2.  That  example  formerly 
provided  that,  in  cases  in  which  a 
taxpayer  appropriately  uses  it  for  the 
computation  of  ificome  from  certain 
sales  of  personal  property  derived  partly 
from  within  and  partly  from  without  the 
Uni'ed  States,  taxable  incomie  shall  first 
be  computed  by  deducting  from  the 
gross  income  derived  from  the  sale  of 
personal  property  the  expenses,  losses, 
or  other  deductions  properly  allocated 
and  apportioned  thereto  in  accordance 
with  the  rules  set  forth  in  §  1.861-8.  The 
amount  of  taxable  income  is  then  split 
between  domestic  and  foreign  sources 
based  on  fractions  described  in 
paragraph  (ii)  of  that  example.  Changes 
to  this  section  indicate  that,  while  the 
fractions  are  unchanged,  the  income 
derived  from  such  sales  is  to  be  split 
prior  to  the  allocation  and 
apportionment  of  expenses  to  gross 
income.  No  other  change  to  the 
provisions  of  this  example  is  intended. 

The  regulations  do  not  address  the 
effect  of  the  enactment  of  section  864(6) 
on  the  allocation  of  interest  expense  for 
purposes  of  computing  the  effectively 
connected  income  of  a  foreign 
corporation  under  §  1.882-5. 


Special  Analyses 

It  has  been  determined  that  this 
proposed  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  and 
that  a  Regulatory  Impact  Analysis  is 
therefore  not  required.  Although  this 
document  is  a  notice  of  proposed 
rulemaking  that  sohcits  public  conunent, 
it  has  been  determined  that  the 
regulations  proposed  htTein  are 
interpretative  and  that  ;he  notice  and 
public  procedure  requirt  ments  of  5 
U.S.C.  553  do  not  apply.  Accordingly 
t'^ese  proposed  regulations  do  not 
constitute  regulations  subject  to  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  and  a  Regulatory  Flexibility 
Analysis  has  not  been  prepared 

Comments  and  Requests  to  Appear  al 
the  Public  Hearing 

Before  adopting  final  regulations, 
consideration  will  be  given  to  any 
written  comments  that  are  submitted 
(preferably  eight  copies)  to  the 
Commissioner  of  Internal  Revenue.  All 
comments  will  be  available  for  public 
inspection  and  copying.  A  public 
hearing  will  be  held  on  November  13, 
1987  in  the  I.R.S.  Auditorium.  Seventh 
Floor,  7400  Corridor,  Internal  Revenue 
Building,  1111  Constitution  Ave.  NW  , 
Washington.  DC, 

Drafting  Information 

The  principal  author  of  these 
regulations  is  David  M.  Merrick  of  the 
Office  of  the  Associate  Chief  Counsel 
(International)  within  the  Office  of  Chief 
Counsel,  Internal  Revenue  Service. 
However,  personnel  from  other  offices 
of  the  Internal  Revenue  Service  and  the 
Treasury  Department  participated  in 
developing  the  regulations,  both  in 
matters  of  substance  and  style. 

List  of  Subjects  in  26  CFR  1  861-8 
through  1.997-1 

Income  taxes.  Aliens,  Exports,  DISC, 
Foreign  investment  in  U.S.,  Foreign  tax 
credit,  FSC,  Source  of  income.  United 
States  investments  abroad. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  the  proposed 
amendments  to  26  CFR  Part  1  are  as 

follows: 

PART  1— [AMENDED] 
Income  Tax  Regulations 

Paragraph  1.  The  authority  for  Part  1 
is  amended  by  adding  the  following 
citation: 

Authority:  26  U.S.C  7805.  *  •  *  Sections 
1.881-8  through  1  861-11  also  issued  under  26 
U.S.C.  864(e)  •   •  •. 


Par.  2.  Section  1.861-8  is  amended  as 
follows,  with  provisions  to  read  as  set 
forth  below: 

(1)  By  revising  paragraphs  (c)l  1). 
(d)(2),  (e)(2),  (f)(l)(iii).  and  example  (24) 
in  paragraph  (g), 

(2)  By  renumbering  existing  paragraph 
(c)(2)  as  paragraph  (c)(3)  and  adding  a 
new  paragraph  (c)(2), 

(3)  By  removing  examples  (1)  and  (2) 
of  paragraph  (g)  and  reserving  them. 

§  1.861-8  Computation  of  taxable  income 
from  sources  wittiin  the  United  States  and 
from  other  sources  and  activities. 

(c)  Apportionment  of  deductions— -(^ ) 
Deductions  definitely  related  to  a  class 
of  gross  income.  Where  a  deduction  has 
been  allocated  in  accordance  with 
paragraph  (b)  of  this  section  to  a  class  of 
gross  income  which  is  included  in  one 
statutory  grouping  and  the  residual 
grouping,  the  deduction  must  be 
apportioned  between  the  statutory 
grouping  and  the  residual  grouping. 
Where  a  deduction  has  been  allocated 
to  a  class  of  gross  income  which  is 
included  in  more  than  one  statutory 
grouping,  such  deduction  must  be 
apportioned  among  the  statutory 
groupings  and,  where  necessary,  the 
residua!  grouping.  Thus,  in  determining 
the  separate  limitations  on  the  foreign 
tax  credit  imposed  by  section  904(d)(l  | 
or  by  section  907,  the  income  within  a 
separate  limitation  category  constitutes 
a  statutory  grouping  of  income  and  all 
other  income  not  within  that  separate 
limitation  category  (whether  domestic  or 
within  a  different  separate  limitation 
category)  constitutes  the  residual 
grouping.  In  this  regard,  the  same 
method  of  apportionm.ent  must  be  used 
in  apportioning  a  deduction  to  each 
separate  limitation  category.  Also,  see 
paragraph  (f)(l)(iii)  of  this  section  with 
respect  to  the  apportionment  of 
deductions  among  the  statutory 
groupings  designated  in  section 
904(d)(1).  If  the  class  of  gross  income  to 
which  a  deduction  has  been  allocated 
consists  entirely  of  a  single  statutory 
grouping  or  the  residual  grouping,  there 
is  no  need  to  apportion  that  deduction.  It 
a  deduction  is  not  definitely  related  to 
any  gross  income,  it  must  be 
apportioned  ratably  as  provided  in 
paragraph  (c)(3j  of  this  section.  A 
deduction  is  apportioned  by  attributing 
the  deduction  to  gross  income  (within 
the  class  to  which  the  deduction  has 
been  allocated)  which  is  in  the  statutory 
grouping  or  in  each  of  the  statutory 
groupings  and  to  gross  income  (within 
the  class)  which  is  in  the  residual 
grouping.  Such  attribution  must  be 
accomplished  in  a  manner  which 
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reflects  to  a  reasonably  close  extent  the 
factual  relationship  between  the 
deduction  and  the  grouping  of  gross 
income.  In  apportioning  deductions,  it 
may  be  that  for  the  taxable  year  there  is 
no  gross  income  in  the  statutory 
grouping  or  that  deductions  will  exceed 
the  amount  of  gross  income  in  the 
statutory  grouping. 

See  paragraph  (d)(1)  of  this  section 
with  respect  to  cases  in  which  there  is 
an  excess  of  deductions.  In  determining 
the  method  of  apportionment  for  a 
specific  deduction,  examples  of  bases 
and  factors  which  should  be  considered 
include,  but  are  not  limited  to — 

(i)  Comparison  of  units  sold: 

(ii)  Comparison  of  the  amount  of  gross 
sales  or  receipts; 

(iii)  Comparison  of  costs  of  goods 
sold: 

(iv)  Comparison  of  profit  contribution; 

(v)  Comparison  of  expenses  incurred, 
assets  used,  salaries  paid,  space 
utilized,  and  time  spent  which  are 
attributable  to  the  activities  or 
properties  giving  rise  to  the  class  of 
gross  income:  and 

(vi)  Comparison  of  the  amount  of 
gross  income. 

Paragraphs  (e)(2)  through  (e)(8)  of  this 
section  provide  the  applicable  rules  for 
allocation  and  apportionment  of 
deductions  for  interest,  research  and 
development  expenses,  and  certain 
other  deductions.  The  effects  on  tax 
liability  of  the  apportionment  of 
deductions  and  the  burden  of 
maintaining  records  not  otherwise 
maintained  and  making  computations 
not  otherwise  made  shall  be  taken  into 
consideration  in  determining  whether  a 
method  of  apportionment  and  its 
application  are  sufficiently  precise.  A 
method  of  apportionment  described  in 
this  paragraph  (c)(1)  may  not  be  used 
when  it  does  not  reflect,  to  a  reasonably 
close  extent,  the  factual  relationship 
between  the  deduction  and  the 
groupings  of  income.  Furthermore, 
certain  methods  of  apportionment 
described  in  this  paragraph  (c)(1)  may 
not  be  used  in  connection  with  any 
deduction  for  which  another  method  is 
prescribed.  The  principles  set  forth 
above  are  applicable  in  apportioning 
both  deductions  definitely  related  to  a 
class  which  constitutes  less  than  all  of 
the  taxpayer's  gross  income  and  to 
deductions  related  to  all  of  the 
taxpayer's  gross  income.  If  a  deduction 
is  not  related  to  any  class  of  gross 
income,  it  must  be  apportioned  ratably 
as  provided  in  paragraph  (c)(3)  of  this 
section. 

(2)  Apportionment  based  on  assets. 
Certain  taxpayers  are  required  by 
paragraph  (e)(2)  of  this  section  to 


apportion  interest  expense  on  the  basis 
of  assets.  A  taxpayer  may  apportion 
other  deductions  based  on  the 
comparative  value  of  assets  that 
generate  income  withm  each  grouping, 
provided  that  such  method  reflects  the 
factual  relationship  between  the 
deduction  and  the  groupings  of  income 
and  is  applied  in  accordance  with  the 
rules  of  §  1.861-e(e](2).  In  general,  such 
apportionments  must  be  made  either  on 
the  basis  of  the  tax  book  value  of  those 
assets  or  on  their  fair  market  value. 
However,  once  the  taxpayer  uses  fair 
market  value,  the  taxpayer  and  all 
related  parties  as  defined  in  section 
267(b)  must  continue  to  use  such  method 
unless  expressly  authorized  by  the 
Commissioner  to  change  its  method.  In 
the  case  of  any  corporate  taxpayer 
that— 
(i)  Uses  tax  book  value,  and 
(ii)  Owns  directly  or  indirectly  (within 
the  meaning  of  §  1.861-10(b)(2)(ii))  10 
percent  or  more  of  the  total  combined 
voting  power  of  all  classes  of  stock 
entitled  to  vote  in  any  other  corporation 
(domestic  or  foreign)  that  is  not  a 
member  of  the  affiliated  group  (as 
defined  in  section  864(e)(5)), 
such  taxpayer  shall  adjust  its  basis  in 
that  stock  in  the  manner  described  in 
§  1.861-10(b), 

•  «        •        •        * 

(d)  Excess  of  deductions  and  excluded 

and  eliminated  items  of  income. 

*  *        *        «        • 

(2)  Allocation  and  apportionment  to 
exempt,  excluded  or  eliminated 
income — (i)  In  general.  In  the  case  of 
taxable  years  beginning  after  December 
31. 1986,  except  to  the  extent  otherwise 
permitted  by  §  1.861-11,  the  following 
rules  shall  apply  to  take  account  of 
income  that  is  exempt  or  excluded,  or 
assets  generating  such  income,  with 
respect  to  allocation  and  apportionment 
of  deductions. 

(A)  Allocation  of  deductions.  In 
allocating  deductions  that  are  definitely 
related  to  one  or  more  classes  of  gross 
income,  exempt  income  (as  defined  in 
paragraph  (d)(2)(ii)  of  this  section)  shall 
be  taken  into  account. 

(B)  Apportionment  of  deductions.  In 
apportioning  deductions  that  are 
definitely  related  either  to  a  class  of 
gross  income  consisting  of  multiple 
groupings  of  income  (whether  statutory' 
or  residua!)  or  to  all  gross  income, 
exempt  income  and  exempt  assets  (as 
defined  in  paragraph  (d){2)(ii)  of  this 
section)  shall  not  be  taken  into  account. 
For  purposes  of  apportioning  deductions 
which  are  not  taken  into  account  under 
§  1.1502-13(c)(2)  in  determining  gain  or 
loss  from  deferred  intercompany 
transactions,  as  defined  in  §  1.1502- 


13(a)(2).  income  from  such  transactions 
shall  be  taken  into  account  in  the  year 
such  income  is  ultimately  included  in 
gross  income.  See  example  (24)  of 
paragraph  (g)  of  this  section. 

(ii)  Exempt  income  and  exempt  assets 
defined — (A)  In  general.  For  purposes  of 
this  section,  the  term  "exempt  income" 
means  any  income  that  is,  in  whole  or  in 
part,  exempt,  excluded,  or  eliminated  for 
federal  income  tax  purposes.  The  term 
"exempt  asset"  means  any  asset  the 
income  from  which  is,  in  whole  or  in 
part,  exempt,  excluded,  or  eliminated  for 
federal  tax  purposes. 

(B)  Certain  stock  and  dividends.  The 
term  "exempt  income"  includes  the 
portion  of  the  dividends  that  are 
deductible  under — 

[1]  Section  243(a)  (1)  or  (2)  (relating  to 
the  dividends  received  deduction),  or 

[2]  Section  245(a)  (relating  to  the 
dividends  received  deduction  for 
dividends  from  certain  foreign 
corporations). 

Thus,  for  purposes  of  apportioning 
deductions  using  a  gross  income 
method,  gross  income  would  not  include 
a  dividend  to  the  extent  that  it  gives  rise 
to  a  dividends  received  deduction  under 
either  section  243(a)  (1)  or  (2)  or  section 
245(a).  In  addition,  for  purposes  of 
apportioning  deductions  using  an  asset 
method,  assets  would  not  include  that 
portion  of  stock  equal  to  the  portion  of 
dividends  paid  thereon  that  would  be 
deductible  under  either  section  243(a)  (1) 
or  (2)  or  section  245(a).  In  the  case  of 
stock  which  generates,  has  generated,  or 
can  reasonably  be  expected  to  generate 
qualifying  dividends  deductible  under 
section  243(a)(3),  such  stock  shall  not 
constitute  a  tax  exempt  asset.  Such 
stock  and  the  dividends  thereon  will, 
however,  be  eliminated  from 
consideration  in  the  apportionment  of 
interest  expense  under  the  consolidation 
rule  set  forth  in  §  1.861-9(c). 

(iii)  Income  that  is  not  considered  tax 
exempt.  In  determining  the  effectively 
connected  taxable  income  of  a  foreign 
taxpayer  (including  a  foreign  sales 
corporation  (FSC)),  gross  income 
(whether  domestic  or  foreign  source) 
which  is  not  effectively  connected  to  the 
conduct  of  a  United  States  trade  or 
business  is  not  considered  to  be  exempt, 
eliminated,  or  excluded  income  and. 
thus,  may  have  expenses,  losses,  or 
other  deductions  allocated  and 
apportioned  to  it.  In  computing  the 
combined  taxable  income  of  a  DISC  or 
FSC  and  its  related  supplier,  the  gross 
income  of  a  DISC  or  a  FSC  is  not 
considered  to  be  exempt,  eliminated,  or 
excluded  income  and,  thus,  may  have 
expenses,  losses,  or  other  deductions 
allocated  and  apportioned  to  it.  Also,  for 
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all  purposes  under  subchapter  .N  of  the 
Code,  including  the  computation  of 
combined  taxable  income  of  a 
possessions  corporation  and  its 
affiliates  under  section  936(h).  the  gross 
income  of  a  possessions  corporation  for 
which  a  credit  is  allowed  under  section 
936(a)  is  not  considered  to  be  exempt, 
eliminated,  or  excluded  income  and, 
thus,  may  have  expenses,  losses,  or 
other  deductions  allocated  and 
apportioned  to  it. 

(iv)  Special  rule  for  insurance 
companies.  [Reserved.] 

(v)  Prior  years.  For  expense  allocation 
and  apportionment  rules  applicable  to 
taxable  years  beginning  before  January 
1, 1987.  and  for  later  years  to  the  extent 
permitted  by  §  1.861-11,  see  26  CFR 
1.861-8(d)(2)  (Revised  as  of  April  1. 
1986). 

(e)  Allocation  and  apportionment  of 
certain  deductions. 
*        *        ft        «        « 

(2)  Interest — (i)  In  general.  The 
method  of  allocation  and  apportionment 
for  interest  set  forth  in  this  paragraph 
(e)(2)  is  based  on  the  approach  that,  in 
general,  money  is  fungible  and  that 
interest  expense  is  attributable  to  all 
activities  and  property  regardless  of  any 
specific  purpose  for  incurring  an 
obligation  on  which  interest  is  paid.  This 
approach  recognizes  that  all  activities 
and  property  require  funds  and  that 
managem.ent  has  a  great  deal  of 
flexibility  as  to  the  source  and  use  of 
funds.  Normally,  creditors  of  a  taxpayer 
subject  the  money  advanced  to  the 
taxpayer  to  the  risk  of  the  taxpayer's 
entire  activities  and  look  to  the  general 
credit  of  the  taxpayer  for  payment  of  the 
debt.  When  money  is  borrowed  for  a 
specific  purpose,  such  borrowing  will 
generally  free  other  funds  for  other 
purposes,  and  it  is  reasonable  under  this 
approach  to  attribute  part  of  the  cost  of 
borrowing  to  such  other  purposes. 
Consistent  with  the  principles  of 
fungibility.  except  as  provided  in 
subdivisions  (iii),  (iv),  and  (vi)(D)(?]  of 
this  paragraph  (e)(2)  and  paragraph 
(d)(2)  (relating  to  tax  exem.pt  assets),  the 
aggregate  of  deductions  for  interest  shall 
be  considered  related  to  all  income 
producing  activities  and  assets  of  the 
taxpay:-^r  and.  thus,  allocable  to  all  the 
gross  income  which  the  assets  of  the 
taxpayer  generate,  have  generated,  or 
could  reasonably  have  been  expected  to 
generate.  In  the  case  of  the  interest 
expense  of  members  of  an  affiliated 
group,  such  interest  expense  shall  be 
considered  to  be  allocable  to  ail  the 
gross  income  of  the  m.em.bers  of  the 
group  under  §  1.861-9.  That  section 
requires  the  mem.bers  of  an  affiliated 
group  to  allocate  and  apportion  the 


interest  expense  of  each  member  of  the 
group  as  if  all  members  of  such  group 
were  a  single  corporation.  For  the 
method  of  determining  the  interest 
deduction  allowed  to  foreign 
corporations  under  section  882(c),  see 
§  1.882-5. 

(ii)  Losses  on  sale  of  receivables. 
Except  in  the  case  of  DISC  as  provided 
in  §  1.994-l(c)(6)(v),  any  loss  on  the  sale 
of  a  receivable  that  is  generated  in  the 
ordinary  course  of  a  taxpayer's  business 
shall  be  treated,  solely  for  purposes  of 
allocation  and  apportionment  under  this 
section,  as  an  item  of  interest  expense 
and  shall  be  subject  to  allocation  and 
apportionment  under  this  section. 

(iii)  Allowable  deductions.  In  order  for 
an  interest  expense  to  be  allocated  and 
apportioned,  it  must  first  be  determined 
that  the  interest  expense  is  currently 
deductible.  A  number  of  provisions  in 
the  Code  disallow,  capitalize,  or 
suspend  deductions  of  interest  expense. 

(A)  Disallowed  deductions.  A 
taxpayer  d^es  not  allocate  and 
apportion  interest  expense  under  this 
section  that  is  permanently  disallowed 
by  operation  of  section  163(h),  section 
265,  or  any  other  provision  that 
permanent^  disallows  the  deduction  of 
interest  expense. 

(B)  Sectidn  263A.  Section  263A 
requires  the  capitalization  of  interest 
expense  that  is  allocable  to  designated 
types  of  property.  Any  interest  expense 
that  is  capitalized  under  section  263A 
does  not  constitute  deductible  interest 
expense  for  purposes  of  this  section. 
Furthermorp,  interest  expense 
capitalized  in  inventory  or  depreciable 
property  is  not  separately  allocated  and 
apportioned  when  the  inventory  is  sold 
or  depreciation  is  allowed.  Capitalized 
interest  expense  is  effectively  allocated 
and  apportioned  as  part  of,  and  in  the 
same  manner  as,  the  cost  of  goods  sold 
or  depreciation  deduction. 

(C)  Section  163(d).  Section  i63(d) 
suspends  tbe  deduction  for  interest 
expense  to  the  extent  that  it  exceeds  net 
investment  income.  In  the  year  that 
suspended  investment  interest  expense 
becomes  allowable  under  the  rules  of 
section  163(d),  that  interest  expense  is 
apportioned  under  rules  set  forth  in 
paragraph  (e)(2)(v)(B)  of  this  section  as 
though  it  were  incurred  in  the  taxable 
year  in  which  the  expense  may  be 
deducted. 

(D)  Section  469— (1)  General  rule. 
Section  469  suspends  the  deduction  of 
passive  activity  losses  to  the  extent  that 
they  exceed  passive  activity  income  for 
the  year.  Passive  activity  losses  may 
consist  in  part  of  interest  expense 
properly  allocable  to  passive  activity.  In 
the  year  that  suspended  interest 
expense  becomes  allowable  as  a 
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deduction  under  the  rules  of  section  469, 
that  interest  expense  is  apportioned 
under  rules  set  forth  m  paragraph 
(e)(2)(v)(C)  of  this  section  as  though  it 
were  incurred  in  the  taxable  year  in 
which  the  expense  may  be  deducted. 

(2)  Identification  of  the  interest 
component  of  a  suspended  passive  loss. 
A  suspended  passive  loss  may  consist  of 
a  variety  of  items  of  expense  other  than 
interest  expense.  Suspended  interest 
expense  for  any  taxable  year  is 
computed  by  multiplying  the  total 
suspended  passive  loss  for  the  year  by  a 
fraction,  the  numerator  of  which  is 
passive  interest  expense  for  the  year 
(determined  under  regulations  issued 
under  section  163)  and  the  denominator 
of  which  is  total  passive  expenses  for 
the  year.  The  amount  of  the  suspended 
interest  expense  that  is  considered  to  be 
deductible  in  a  subsequent  taxable  year 
is  computed  by  multiplying  the  amount 
of  any  cumulative  suspended  interest 
expense  (reduced  by  suspended  interest 
expense  allowed  as  a  deduction  in  prior 
taxable  years)  times  a  fraction,  the 
numerator  of  which  is  the  portion  of 
cumulative  suspended  passive  losses 
that  become  deductible  in  the  taxable 
year  and  the  denominator  of  which  is 
the  cumulative  suspended  passive 
losses  for  prior  taxable  years  (reduced 
by  suspended  passive  losses  allowed  as 
deductions  in  prior  taxable  years). 

(3]  Example.  The  rules  of  this 
subdivision  (D)  may  be  illustrated  by  the 
following  example. 

On  January  1, 1987,  A,  an  individual, 
invested  in  a  passive  activity.  In  1987,  the 
passive  activity  generated  no  passive  income 
and  $100  in  passive  losses,  all  of  which  were 
suspended  by  operation  of  section  469.  The 
suspended  loss  included  $10  of  suspended 
interest  expense.  In  1988,  the  passive  activity 
generated  $50  in  passive  income  and  $150  in 
passive  expenses  which  included  $30  of 
interest  expense.  The  entire  Si 00  passive  loss 
was  suspended  in  l'^88  and  included  $20  of 
interest  expense  (SlOO  suspended  passive 
loss  X  $30  passive  interest  expense  /  $150 
total  passive  expenses).  Thus,  at  the  end  of 
1988,  A  had  total  suspended  passive  losses  of 
$200.  including  $30  of  suspended  interest 
expense.  In  1989,  the  passive  activity 
generated  $100  in  passive  income  and  no 
passive  expenses.  Thus,  $100  of  As 
cumulative  suspended  passive  loss  was 
therefore  allowed  in  1989.  The  $1(00  of 
deductible  passive  loss  includes  $15  of 
suspended  interest  expense  (S30  cumulative 
suspended  interest  expense  x  $100  of 
cumulative  suspended  passive  losses 
allowable  in  1989  /  $200  of  total  cumulative 
suspended  passive  losses).  The  $15  of  interest 
expense  is  apportioned  under  the  rules  of 
paragraph  (e)(2)(v)  of  this  section  as  though  it 
were  incurred  in  1989. 

(iv)  Allocation  of  interest  to  specific 
property — (A)  General  rule.  If  the 
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existence  of  all  of  the  facts  and 
circumstances  described  below  is 
established,  the  deduction  for  interest 
shall  be  considered  directly  allocable 
solely  to  the  class  of  gross  income  which 
a  specific  property  generates,  has 
generated,  or  could  reasonably  be 
expected  to  generate.  Such  facts  and 
circumstances  are  as  follows: 

(7)  The  indebtedness  on  which  the 
interest  was  paid  was  specifically 
incurred  for  the  purpose  of  purchasing 
or  improving  identified  property: 

[2)  The  proceeds  of  the  borrowing 
were  actually  applied  to  purchase  or 
improve  the  identified  property: 

[3]  The  creditor  can  look  only  to  the 
identified  property  (or  any  lease  or  other 
interps'  therein)  as  security  for  payment 
of  the  principal  and  interest  on  the  loan 
and,  thus,  cannot  look  to  any  other 
property,  the  borrower,  or  any  third 
party  with  respect  to  payment  of  the 
loan; 

[4]  It  may  be  reasonably  assumed  that 
the  return  (cash  flow)  on  or  from  the 
property  will  be  sufficient  to  fulfill  the 
terms  and  conditions  of  the  loan 
agreement  with  respect  to  the  amount 
and  timing  of  payment  of  principal  and 
interest:  and 

(5)  There  are  restrictions  in  the  loan 
agreement  on  the  disposal  or  use  of  the 
property  consistent  with  the 
assumptions  described  in  [3)  and  [4]  of 
this  subdivision  (iv)(A). 

Indebtedness  between  related  persons 
as  well  as  indebtedness  incurred  from 
unrelated  persons  for  the  purpose  of 
purchasing  property  from  a  related 
person  does  not  qualify  under  paragraph 
(eK2)(iv)(A)(/)  of  this  section.  In 
addition,  interest  expense  which 
constitutes  qualified  residence  interest 
as  defined  in  section  163(h)(3)  shall  not 
qualify  for  direct  allocation  under  the 
terms  of  this  paragraph  (e)(2)(iv)(A), 

(B)  Economic  significance.  Even 
though  the  requirements  of  paragraph 
(e)(2](iv)(A]  of  this  section  are  met,  a 
deduction  for  interest  will  not  be 
considered  directly  allocable  to  specific 
property  if,  taking  into  account  all  the 
facts  and  circumstances,  the  transaction 
(including  the  security  arrangement) 
lacks  economic  significance. 

(C)  Refinancings.  If  a  taxpayer 
refinances  indebtedness  that  meets  the 
requirements  of  paragraph  {e)(2)(iv)  (A) 
and  (B)  of  this  section  with  new 
indebtedness,  such  new  indebtedness 
will  qualify  for  allocation  to  identified 
property,  provided  that — 

[1]  The  principal  amount  of  the  new 
indebtedness  does  not  exceed  the 
remaining  principal  amount  of  the  old 
indebtedness. 


[2]  The  term  of  the  new  indebtedness 
does  not  exceed  the  remaining  term  of 
the  old  indebtedness  and 

(3)  The  requirements  of  subdivisions 
[3).  (4).  and  (5)  of  paragraph  (e)(2)(iv)(A) 
and  of  paragraph  (e)(2)(iv)(B)  of  this 
section  are  satisfied  at  the  time  of  the 
refinancing. 

(D)  Post-construction  permanent 
financing.  Financing  that  is  obtained 
after  the  completion  of  constructed 
property  will  be  deemed  to  satisfy  the 
requirements  of  paragraph  (e)(2)(iv)(A) 
[1]  and  [2]  of  this  section  if — 

[1)  The  financing  is  obtained  within 
one  year  after  the  constructed  property 
is  first  placed  in  service  for  purposes  of 
section  167, 

[2]  The  financing  does  not  exceed  the 
cost  of  construction  (including 
construction  period  interest), 

(J)  The  proceeds  of  the  financing  are 
used  to  repay  construction  loans,  to  pay 
amounts  owed  to  contractors  for  the 
construction  of  the  property,  or  to 
refinance  temporary  post-construction 
financing,  and 

[4]  The  borrower  owned  the  property 
when  it  was  first  placed  in  service. 

(E)  Cross  collateralization — (1)  In 
general.  Because  direct  allocation  is 
■permitted  only  in  cases  in  which 

identified  property  (or  income  from  the 
property)  constitutes  the  only  security 
for  the  loan,  any  form  of  cross 
collateralization  precludes  direct 
allocation.  Thus,  any  device,  including  a 
contract,  letter  of  credit,  or  guaranty, 
that  expands  the  creditor's  rights, 
directly  or  indirectly,  beyond  the 
identified  property  purchased  or 
improved  with  the  funds  advanced  will 
preclude  the  direct  allocation  of  interest 
expense.  The  borrower's  right  to 
substitute  collateral  under  any  loan 
contract  shall  not  preclude  the  direct 
allocation  of  interest  expense  under  this 
paragraph  (e)(2)(iv)  until  such  time  as 
the  collateral  is  so  substituted. 
Thereafter,  however,  interest  expense 
will  not  qualify  for  direct  allocation 
under  this  paragraph  (e)(2)(iv). 

(2)  Treatment  of  general  obligation 
receivables.  A  loan  of  funds  which  are 
used  to  purchase  the  general  obligation 
receivables  of  a  third  party  which  is 
secured  only  by  the  receivables  shall  be 
considered  for  the  purposes  of  this 
section  to  be  secured  both  by  the 
receivable  itself  and  by  the  general 
credit  of  the  third-party  obligor.  Thus, 
the  only  receivable  that  can  satisfy  the 
requirements  of  paragraph 
(e)(2)(iv)(A)(3)  is  a  receivable  under 
which  the  creditor's  rights  are  limited  to 
identified  property  purchased  by  the 
obligor  in  exchange  for  the  receivable. 


Example.  X  makes  a  loans  to  Y  in  order  for 
y  to  purchase  the  general  credit  obligation  of 
Z  from  M.  a  merchant.  X  is  entitled  upon  Y's 
default  to  recover  the  Z  note.  In  the  event  of 
Y's  default,  X's  rights  as  a  creditor  would 
extend  beyond  the  property  held  by  Y  (the  Z 
note)  to  encompass  all  of  Zs  assets. 
Accordingly,  the  interest  expense  that  Y 
incurs  on  the  loan  is  not  directly  allocable 
under  this  section  because  the  requirements 
of  paragraph  (e)(2)(iv)(A)(3)  are  not  satisfied. 

(F)  Consideration  of  assets  or  income 
to  which  interest  is  directly  allocated  in 
apportioning  other  interest  expense.  In 
apportioning  interest  expense  under  the 
asset  method  described  in  paragraph 
(e)[2)(viii)  of  this  section,  the  value  (fair 
market  or  tax  book)  of  any  asset  to 
which  interest  expense  is  directly 
allocated  under  this  paragraph  [e)(2)(iv) 
shall  be  reduced  (but  not  below  zero)  by 
the  principal  amount  of  the 
indebtedness  the  interest  on  which  is  so 
allocated.  In  apportioning  interest 
expense  under  a  gross  income  method, 
gross  income  shall  be  reduced  by 
income  to  which  interest  expense  is 
directly  allocated  under  this  paragraph 
(e){2)(iv). 

(G)  Direct  allocations  in  the  case  of 
certain  integrated  financial 
transactions.  [Reserved.] 

(v)  Apportionment  rules  for 
individuals.  In  the  case  of  taxable  years 
beginning  after  December  31, 1986. 
individuals  generally  shall  apportion 
interest  expense  under  different  rules 
according  to  the  type  of  interest  expense 
incurred.  The  interest  expense  of 
individuals  shall  be  characterized  under 
the  regulations  issued  under  section  163. 
However,  in  the  case  of  an  individual 
whose  foreign  source  income  which 
does  not  exceed  a  gross  amount  of 
$5,000,  the  apportionment  of  interest 
expense  under  this  section  is  not 
required.  Such  an  individual's  interest 
expense  may  be  allocated  entirely  to 
domestic  source  income. 

(A)  Interest  incurred  in  the  conduct  of 
a  trade  or  business.  Individuals  who 
incur  business  interest  described  in 
section  163(h)(2)(A)  shall  apportion  such 
interest  expense  using  an  asset  method 
by  reference  to  the  individual's  business 
assets. 

(B)  Investment  interest.  An  individual 
who  incurs  investment  interest 
described  in  section  163(h)(2)(B)  shall 
apportion  that  interest  expense  on  the 
basis  of  the  individual's  investment 
assets. 

(C)  Interest  incurred  in  a  passive 
activity.  An  individual  who  incurs 
passive  activity  interest  described  in 
section  163(h)(2)(C)  shall  apportion  that 
interest  expense  on  the  basis  of  the 
individual's  passive  activity  assets. 
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Individuals  who  receive  a  distributive 
share  of  interest  expense  incurred  in  a 
partnership  are  subject  to  special  rules 
set  forth  in  paragraph  {e)(2J(vi]  of  this 
section. 

(D)  Qualified  residence  and 
deductible  personal  interest.  Individuals 
who  incur  qualified  residence  interest 
described  in  section  lR3(hJ(2)(D)  shall 
apportion  that  interest  expense  under  a 
gross  income  method,  taking  into 
account  all  income  (including  business, 
passive  activity,  and  investment 
income).  To  the  extent  that  personal 
interest  described  in  section  163(h)(2) 
remains  deductible  under  transitional 
rules,  individuals  shall  apportion  such 
interest  expense  in  the  same  manner  as 
qualified  residence  interest. 

(E)  Example.  The  following  example 
illustrates  the  principles  of  this  section. 

Example — (i)  Facts.  A  is  a  resident 
individual  taxpayer  engaged  in  the  active 
conduct  of  a  trade  or  business,  which  A 
operates  as  a  .sole  proprietor.  As  business 
generates  only  domestic  source  income.  As 
investment  portfolio  consists  of  several  less 
than  to  percent  stock  investments.  Certain 
stocks  in  which  As  adjusted  basis  is  S40.000 
generate  domestic  source  income  and  other 
stocks  in  which  A's  adjusted  basis  is  S60.000 
generate  foreign  source  passive  income.  In 
addition.  A  owns  his  personal  residence, 
which  is  subject  to  a  mortgage  in  the  amount 
of  $100,000.  All  interest  expense  incurred 
with  respect  to  As  mortgage  is  qualified 
residence  interest  for  purposes  of  section 
163(h)(2)(D).  A's  other  indebtedness  consists 
of  a  bank  loan  in  the  amount  of  $40,000. 
Under  the  regulations  issued  under  section 
163(h).  it  IS  determined  that  the  proceeds  of 
the  S40.000  loan  were  divided  equally 
between  A's  business  and  his  investment 
portfolio.  In  1987.  the  net  income  of  A's 
business,  before  the  apportionment  of 
interest  expense,  was  S50.000,  A's  investment 
portfolio  generated  S4.000  in  domestic  source 
income  and  S6.000  in  foreign  source  passive 
income.  AH  of  As  dehl  obligations  bear 
interest  at  the  annual  rate  of  10  percent. 

(ii)  Analysis  of  busmess  interest.  Under 
section  163(h)  of  the  Code.  $2,000  of  A's 
interest  expense  is  attributable  to  his 
business.  Under  the  rules  of  paragraph 
(eH2||v)(A).  such  interest  must  be 
apportioned  on  the  basis  of  the  business 
assets.  .Applying  the  asset  method  described 
m  paragraph  (e)(2Mvm),  it  is  determined  that 
all  of  As  business  assets  generate  domestic 
income  and.  therefore,  constitute  domestic 
assets.  Thus,  the  $2,000  in  interest  expense  on 
the  business  loan  is  allocable  to  domestic 
source  income. 

(iii)  Analysis  of  investment  interest.  Under 
section  163(h)  of  the  Code,  $2,000  of  A's 
interest  expense  is  investment  interest.  Under 
the  rules  of  paragraph  (e)|2)|v)(B).  such 
interest  must  be  apportioned  on  the  basis  of 
investment  assets  Applying  the  asset 
method.  As  investment  assets  consist  of 
stock  generating  domestic  source  income 
with  an  adjusted  basis  of  $40,000  and  stock 
generating  foreign  source  passive  income 


with  an  adjusted  basis  of  $60,000.  Thus,  40 
percent  ($800)  of  A's  investment  interest  is 
apportioned  to  domestic  source  income  and 
60  percent  ($1,300)  of  A's  investment  interest 
is  apportioned  to  foreign  source  passive 
income  for  purposes  of  section  904. 

(iv)  Analysis  of  qualified  residence 
interest.  The  $10,000  of  quahfied  residence 
interest  expense  is  apportioned  under  the 
rjles  of  paragraph  (e)(2)(v)(D)  on  the  basis  of 
all  of  A's  gross  Income.  A's  gross  income 
consists  of  $60,000.  S54.000  of  which  is 
domestic  source  and  $6,000  of  which  is 
foreign  source  passive  income.  Thus,  $9,000  of 
A's  qualified  residence  interest  is 
apportioned  to  domestic  source  income  and 
$1,000  of  A's  qualified  residence  interest  is 
apportioned  to  foreign  source  passive 
income. 

(vi)  Partnerships — (A)  In  general — 
aggregate  rule.  Subject  to  the  exception 
set  forth  in  paragraph  (e)(2)(vi)[D)  of  this 
section,  a  partner's  distributive  share  of 
the  interest  expense  of  a  partnership 
that  is  directly  allocable  to  identified 
partnership  property  under  paragraph 
(e)(2)(iv)  of  this  section  shall  be  treated 
as  directly  allocable  to  the  class  of 
income  generated  by  such  partnership 
property.  A  partner's  distributive  share 
of  the  interest  expense  of  a  partnership 
that  is  not  directly  allocable  to 
identified  partnership  property  under 
paragraph  (e)(2)(iv)  of  this  section 
generally  is  considered  related  to  all 
income  producing  activities  and  assets 
of  the  partner  and  shall  be  subject  to 
apportionment  under  the  rules  described 
in  this  paragraph  (e)(2)(v)  (B)  through  (E) 
of  this  section.  Subject  to  the  exception 
set  forth  in  paragraph  (e)(2)(vi)(D)  of  this 
section,  each  partner  shall,  in  the 
application  of  the  asset  method,  take 
into  account  its  pro  rata  share  of 
partnership  assets,  in  lieu  of  its  interest 
in  the  partnership.  For  purposes  of  this 
section,  a  partner's  percentage  interest 
in  a  partnership  shall  be  determined  in 
the  same  manner  as  a  partner's 
percentage  ownership  interest  is 
determined  under  §  1.897-l(e)(2)(ii). 
Similarly,  a  partner's  pro  rata  share  of 
partnership  assets  shall  be  determined 
based  on  liquidation  values  in  the 
manner  provided  in  §  1.897-l(e)(2](ii). 

(B)  Corporate  partners  whose  interest 
in  the  partnership  is  10  percent  or  wore. 
A  corporate  partner  whose  interest  in 
the  partnership  is  10  percent  or  greater 
shall  generally  apportion  its  distributive 
share  of  partnership  interest  expense  by 
reference  to  the  partner's  assets  under 
the  rules  of  paragraph  (e}(2)(vii)  of  this 
section.  A  corporation  using  the  tax 
book  value  method  of  apportionment 
shall  use  the  partnership's  inside  basis 
in  its  assets,  adjusted  to  the  extent 
required  under  paragraph  (e)(2)(iv)(F)  of 
this  section.  A  corporation  using  the  fair 
market  value  method  of  apportionment 


shall  use  the  fair  niarket  value  of  the 
partnership's  assets,  adjusted  to  the 
extent  required  under  paragraph 
(e)(2)(iv)(F)  of  this  section. 

(C)  Individual  partners  who  ore 
general  partners  or  who  are  limited 
partners  with  an  interest  in  the 
partnership  of  at  least  10  percent.  All 
individual  general  partners  and 
individual  limited  partners  with  an 
interest  in  the  partnership  of  at  least  10 
percent  shall  first  classify  their 
distributive  share  of  partnership  interest 
expense  as  interest  incurred  in  the 
active  conduct  of  a  trade  or  business,  as 
passive  activity  interest,  or  as 
investment  interest  under  regulations 
issued  under  sections  163  and  469.  The 
individual  must  then  apportion  his  or 
her  interest  expense  (including  the 
partner's  distributive  share  of 
partnership  interest  expense)  under  the 
rules  of  paragraph  (e)(2){v)  of  this 
section.  Each  such  individual  partner 
shall  take  into  account  his  or  her 
distributive  share  of  partnership  gross 
income  or  pro  rata  share  of  the 
partnership  assets  in  applying  such 
rules.  An  individual  using  the  tax  book 
value  method  of  apportionment  shall  use 
the  partnership's  inside  basis  in  its 
assets,  adjusted  to  the  extent  required 
under  paragraph  (e)(2)(iv)(F)  of  this 
section.  An  individual  using  the  fair 
market  value  method  of  apportionment 
shall  use  the  fair  market  value  of  the 
partnership's  assets,  adjusted  to  the 
extent  required  under  paragraph 
(e)(2)(iv)(F)  of  this  section. 

(D)  Less  than  10  percent  limited 
partners  and  less  than  10  percent 
corporate  general  partners — entity  rule. 
[1]  A  limited  partner  (whether  individual 
or  corporate]  or  corporate  general 
partner  whose  interest  in  the 
partnership  is  less  than  10  percent  shall 
directly  allocate  its  distributive  share  of 
partnership  interest  expense  to  its 
distributive  share  of  partnership  gross 
income.  Under  §  1.904-7(i)(2)  of  the 
regulations,  such  a  partner's  distributive 
share  of  foreign  source  income  of  the 
partnership  is  treated  as  passive 
income,  except  in  the  case  of  high 
withholding  tax  interest  or  income  from 
a  partnership  interest  held  in  the 
ordinary  course  of  the  partner's  active 
trade  or  business,  as  defined  in  §  1.904- 
7(i)(2).  A  partner's  distributive  share  of 
partnership  interest  expense  (other  than 
partnership  interest  expense  that  is 
direcOy  allocated  to  identified  property 
under  paragraph  (e)(2)(i^)  of  this 
section)  shall  be  apportioned  in 
accordance  with  the  partner's  relative 
distributive  share  of  gross  foreign  source 
income  in  each  limitation  category  and 
its  domestic  source  income.  To  the 
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extent  that  partnership  interest  expense 
is  directly  allocated  under  paragraph 
(e)(2)(iv)  of  this  section,  a  comparable 
portion  of  the  income  to  which  such 
interest  expense  is  allocated  shall  be 
disregarded  in  the  analysis  of  the 
partnership's  gross  income.  The 
partner's  distributive  share  of  the 
interest  expense  of  the  partnership  that 
is  directly  allocable  under  paragraph 
(e)(2)(iv}  of  this  section  shall  be 
allocated  according  to  the  treatment, 
after  application  of  §  i.904-7(i)(2),  of  the 
partner's  distributive  share  of  the 
income  to  which  the  expense  is 
allocated. 

[2]  For  purposes  of  apportioning  other 
interest  expense  of  the  partner  on  an 
asset  basis,  the  partner's  interest  in  the 
partnership,  and  not  the  partner's  pro 
rata  share  of  partnership  assets,  is 
considered  to  be  the  relevant  asset.  The 
value  of  this  asset  for  apportionment 
purposes  is  either  the  tax  book  value  or 
fair  market  value  of  the  partner's 
partnership  interest,  depending  on  the 
method  of  apportionment  used  by  the 
taxpayer.  This  amount  of  a  partner's 
interest  in  the  partnership  is  allocated 
among  various  limitation  categories  in 
the  sam.e  manner  as  interest  expense  is 
apportioned  in  subdivision  (7)  of  this 
paragraph  (e][2)(viKD).  If  the  partner 
uses  the  tax  book  value  method  of 
apportionment,  the  partner's  interest  in 
the  partnership  must,  for  this  purpose, 
be  reduced  to  the  extent  that  the 
partner's  basis  consists  of  liabilities  that 
are  taken  into  account  under  section  752 
of  the  Code.  Under  either  the  tax  book 
value  or  fair  market  value  method  of 
apportionment,  for  purposes,  of  this 
section  only,  the  value  of  the  partner's 
interest  in  the  partnership  must  be 
reduced  by  the  principal  amount  of  any 
indebtedness  of  the  partner  the  interest 
on  which  is  directly  allocated  to  its 
partnership  interest  under  paragraph 
(£){2)(ivl  of  this  section. 

13]  To  the  extent  that  the  partnership's 
foreign  source  income  which  would 
otherwise  be  considered  passive  under 
§  1.904-7(i)(2)  constitutes  high-taxed 
income  for  purposes  of  section 
904(d)(2)(F),  such  income  and  associated 
expenses  are  treated  as  general 
limitation  income.  For  purposes  of 
apportioning  other  interest  expense  of 
the  partner,  the  partner's  interest  is 
considered  to  be  a  foreign  general 
limitation  asset  to  the  same  extent  that 
the  foreign  source  passive  income  is 
treated  as  general  limitation  income. 

(E)  Example— (\)  Facts.  A.  B.  and  C  are 

partners  in  a  limited  partnership.  A  is  a 
corporate  general  partner,  owns  a  5  percent 
interest  in  the  partnership,  and  has  an 
adjusted  basis  in  its  partnership  interest, 
determined  without  regard  to  section  752  of 


the  Code,  of  $5.  As  investment  m  tiie 
partnership  is  not  held  in  the  ordindry  course 
of  the  taxpayers  active  trade  or  business,  as 
defined  in  §  l,904--(il(21.  B,  a  corporate 
limited  partner,  owns  a  70  percent  interest  in 
the  partnership,  and  has  en  adjusted  basis  in 
its  partnership  interest,  determined  without 
regard  to  section  752  of  the  Code,  of  $70.  C  is 
an  individual  limited  partner,  owns  a  25 
percent  interest  in  the  partnership,  and  has 
an  adjusted  basis  in  the  partnership  interest, 
determined  without  regard  to  section  752  of 
the  Code,  of  $25.  The  partners'  interests  in  the 
profits  and  losses  of  the  partnership  conform 
to  their  respective  interests.  .\'one  of  the 
interest  expense  incurred  directly  by  any  of 
the  parLners  is  directly  allocable  to  their 
partnership  interest  under  5  1  861-e(e)(2)(iv). 
The  ABC  partnerships  sole  assets  are  two 
apartment  buildings,  one  domestic  and  the 
other  foreign.  The  domestic  building  has  an 
adjusted  inside  basis  of  8600  and  the  foreign 
building  has  an  adjusted  mside  basis  of  $500. 
Each  of  the  buildings  is  subject  to  a 
nonrecourse  liability  in  the  amount  of  $500. 
The  ABC  partnership's  total  interest  expense 
for  the  taxable  year  is  $120.  both  nonrecourse 
liabilities  bearing  interest  at  the  rate  of  12 
percent.  The  indebtedness  on  the  domestic 
building  qualifies  for  direct  allocation  under 
the  rules  of  §  1.861-8(e)(2)[iv).  The 
indebtedness  on  the  foreign  building  does  not 
so  qualify.  The  partnership  incurred  no 
foreign  taxes.  The  partnership's  gross  income 
for  the  taxable  year  is  $360.  consisting  of  $100 
in  foreign  source  income  and  $260  in 
domestic  source  income.  Under  §  1.752-l(e), 
the  nonrecourse  liabilities  of  the  partnership 
are  allocated  among  the  partners  according 
to  their  share  of  the  partnership  profits. 
Accordingly,  the  adjusted  basis  of  A,  B,  and 
C  in  their  respective  partnership  interests  (for 
other  than  apportionment  purposes)  is, 
respectively,  $55,  $770,  and  $275. 

(li)  Determination  of  the  amount  of 
partnership  interest  expense  that  is  subject  to 
allocation  and  apportionment.  Interest  on  the 
nonrecourse  loan  on  the  domestic  building  is. 
under  5  1.861-8(e)(2)(iv),  directly  allocable  to 
income  from  that  investment.  The  interest 
expense  is  therefore  directly  allocable  to 
domestic  income.  Interest  on  the  nonrecourse 
loan  on  the  foreign  building  is  not  directly 
allocable.  The  interest  expense  is  therefore 
subject  to  allocation  and  apportionment. 
Thus.  $60  of  interest  expense  is  directly 
allocable  to  domestic  income  and  $60  of 
interest  expense  is  subject  to  allocation  and 
apportionment. 

(iii)  Analysis  for  Partner  A.  A's  distributive 
share  of  the  partnership's  gross  income  is  $18, 
which  consists  of  $5  in  foreign  source  income 
and  $13  in  domestic  source  income.  A's 
distributive  share  of  the  ABC  interest 
expense  is  $6,  $3  of  which  is  directly 
allocable  to  domestic  income  and  S3  of  which 
is  subject  to  apportionment.  After  direct 
allocation  of  qualifying  interest  expense,  A's 
distributive  share  of  the  partnership's  gross 
income  consists  of  $5  in  foreign  source 
income  and  $10  in  domestic  source  income. 
Because  A  is  a  less  than  10  percent  corporate 
partner.  As  distributive  share  of  any  foreign 
source  partnership  income  is  considered  to 
be  passive  income.  Accordingly,  in 
apportioning  the  S3  of  partnership  interest 


expense  that  is  subject  to  apportionment  on  a 
gross  income  method,  one-third  ($1)  is 
apportioned  to  foreign  source  passive  income 
and  two-thirds  ($2)  is  apportioned  to 
domestic  source  income.  In  apportioning  its 
other  interest  expense,  A  uses  the  tax  book 
value  method.  As  adjusted  basis  in  A's 
partnership  interest  ($55)  includes  As  share 
of  the  partnership's  liabihties  ($50),  which  are 
included  in  basis  under  section  752.  For 
purposes  of  apportioning  other  interest 
expense.  A's  adjusted  basis  in  the 
partnership  must  be  reduced  to  the  extent  of 
such  liabilities.  Thus.  As  adjusted  basis  in 
the  partnership,  for  purposes  of 
apportionment,  is  $5.  For  the  purpose  of 
apportioning  A's  other  interest  expense,  this 
$5  in  basis  is  characterized  one-third  as  a 
foreign  passive  asset  and  two-thirds  as  a 
domestic  asset,  which  is  the  ratio  determined 
in  subdivision  [1]  of  paragraph  (e)(2)(vi)(D). 

(iv)  Analysis  for  Partner  B.  B's  distributive 
share  of  the  ABC  interest  expense  is  $84,  $42 
of  which  is  directly  allocable  to  domestic 
income  and  $42  of  which  is  subject  to 
apportionment.  As  a  corporate  limited 
partner  whose  interest  in  the  partnership  is  at 
least  10  percent,  B  is  subject  to  the  rules  of 
paragraph  (e)(2)(vi)(B)  of  this  section.  These 
rules  require  that  a  corporate  partner 
apportion  its  distributive  share  of  partnership 
interest  expense  on  the  asset  method 
described  in  paragraph  (e;(2)(viii)  of  this 
section  by  reference  to  its  corporate  assets, 
which  include,  for  this  purpose,  70  percent  of 
the  partnership's  assets,  adjusted  in  the 
manner  described  in  paragraph  (e)(2)(iv)(F)  to 
the  extent  of  directly  allocable  interest 
expense, 

(v)  Analysis  for  Partner  C.  C's  distributive 
share  of  the  ABC  interest  expense  is  $30,  S15 
of  which  is  directly  allocable  to  domestic 
income  and  $15  of  which  is  subject  to 
apportionment.  As  an  individual  limited 
partner  whose  interest  in  the  partnership 
exceeds  10  percent,  C  is  subject  to  the  rules 
of  paragraph  (e)(2)(vi)(C)  of  this  section. 
These  rules  require  that  an  individual's  share 
of  partnership  interest  expense  be  classified 
under  regulations  issued  under  section  163(h) 
and  then  apportioned  under  the  rules 
applicable  to  individuals,  which  are  set  forth 
in  paragraph  (e)(2)(v)  of  this  section, 

(vii)  Corporations.  Corporate 
taxpayers  shall  apportion  interest 
expense  on  the  basis  of  corporate 
assets,  as  provided  in  paragraph 
(e)(2)(viii)  of  this  section.  Affiliated 
groups  of  corporations  are  subject  to 
special  rules  set  forth  in  §  1.861-9. 
Section  1.861-10  sets  forth  special  rules 
applicable  to  all  corporate  taxpayers 
relating  to  basis  adjustments,  to  the 
consideration  and  characterization  of 
certain  assets  in  the  apportionment  of 
interest  expense,  and  to  other  special 
rules  pertaining  to  the  apportionment  of 
interest  expense.  Section  1.861-11 
contains  transition  rules  for 
corporations  limiting  the  application  of 
the  rules  of  §§  1.861-8,  1.861-9,  and 
1.861-10.  which  are  otherwise  applicable 
to  taxable  years  beginning  after  1966.  In 
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the  case  of  an  affiliated  group  of  ('i')  Apportionment.  X  would  apportion  its  assets.  Thus,  no  averaging  is  required 
corporations  as  defined  in  §  1.861-9(d),  interest  expense  as  follows:  for  the  first  taxable  year  beginning  after 
any  reference  in  §  §  1  861-a  1  861-9,  '^°  foreign  source  general  limitation  igsg.  Where  a  substantial  distortion  of 
1.861-10,  or  1.861-11  to  "taxpayer"  with  '"''°'"^-       ,     ,    ,  ^    ,      ^  ^.  -j  ^  u  ^^^^*  '^^'"^^  '^""''^  '^^"'^  ^'"°"'  . 
respect  to  the  allocation  and  *'^°i^±P'"'^  ^^^^                ^  averaging  begmnmg-of-year  and  year- 
apportionment  of  interest  expense  ^1^'°^  ^''""'^  ^''•°™  end  values,  as  might  be  the  case  in  the 
generally  denotes  the  entire  affiliated  To  domestic  source  income:  event  of  a  major  corporate  acquisition  or 
eroun  of  corporations  and  not  the  S150.000  multiplied  by  $3,000,000  divided  by  disposition,  the  taxpayer  must  use  a 
separate  members  thereof,  unless  the  $3,600,000  equals  $125,000  different  method  of  asset  valuation  that 
context  otherwise  requires  Example  f2)—(i]  Facts.  Assume  the  same  more  clearly  reflects  the  average  value 

u-ii\\  Aoc^t  n,cthnr^    fAl  facts  88  in  the  example  in  paragraph  of  assets  weighted  to  reflect  the  time 

AooorliTrmen-^^^^^  (e)(2)(viii)(AK3]  above,  except  that  X  such  assets  are  held  by  the  taxpayer 

Apportiopmeni—[i]  m  general.  apportions  its  interest  expense  on  the  basis  j,,^i„„  ,v,„  tavahlp  upar 

Normally,  the  deduction  for  interest  ^f  ,he  fair  market  value  of  its  assets.  X's  total  °"^'"8  tne  taxaDie  year, 

expense  relates  more  closely  to  the  assets  have  a  fair  market  value  of  $4,000,000,           (2)  Special  rule  for  qualified  business 

amount  of  capital  utilized  in  an  activity  $3,200,000  of  which  generate  domestic  source  units  of  domestic  corporations  with 

or  property  than  to  the  gross  income  income  and  $800,000  of  which  generate  functional  currency  other  than  the  U.S. 

generated  therefrom,  and  therefore  the  foreign  source  general  limitation  income.  dollar.  In  the  case  of  a  qualified 

deduction  for  interest  should  normally  (•')  Allocation.  No  portion  of  the  $150,000  business  unit  (as  defined  in  section 

be  apportioned  on  the  basis  of  asset  i''^"'="°"  ''  '^'^f^  ^l°^t^^  '"'"'^  '°  r  989(a)  of  the  Code)  of  a  domestic 

values  Indebtedness  permits  the  identified  property  within  the  meaning  of  corporation,  the  average  values  of  assets 

;;^p::er"ttac;u.reo?retain  different  ^Z^^:^:^^:':^^^'' '  detLmined  under  the  principles  of 

kinds  of  assets  which  may  produce  activities  and  properties.  paragraph  (e)(2)(viii)(C)(7)  of  this 

substantially  different  yields  of  gross  (iH)  Apportionment.  X  may  apportion  its  section  shall  be  calculated  in  units  of 

income  in  a  given  taxable  period  in  interest  expense  as  follows  if  it  establishes  functional  currency.  For  purposes  of 

relation  to  their  value.  Except  to  the  the  fair  market  value  of  its  assets  to  the  applying  the  asset  method,  such 

extent  otherwise  provided,  taxpayers  satisfaction  of  the  Commissioner:  functional  currency  values  shall  then  be 

must  apportion  interest  expense  only  on  To  foreign  source  general  limitation  translated  into  dollars  at  the  exchange 

the  basis  of  asset  values  and  will  not  be  income:  rate  between  the  functional  currency 

allowed  to  apportion  any  interest  $150,000  multiplied  by  $800,000  divided  by            and  the  U.S.  dollar  on  the  last  day  of  the 

deduction  on  the  basis  of  gross  income.  $4,000,000  equals  $30,000                                taxpayer's  taxable  year. 

[2]  Methods  of  asset  apportionment.  If  '^°  domestic  source  income:                                  ^^^  Example.  X  is  a  domestic  corporation 

a  taxpayer  consistently  apportions  the  $150,000  multiplied  by  $3,200,000  divided  by         ^^^^  ^^^^  ,^6  fair  market  value  method  of 

deduction  for  interest  on  the  basis  of  the  $4,000,000  equals  $120,000                                apportionment.  X  is  a  calendar  year 

tax  book  value  (adjusted  basis)  of  its  (B)  Attribution  of  assets  to  statutory         taxpayer  X  owns  25  percent  of  the  stock  of 

assets,  that  method  will  ordinarily  be  groupings.  Assets  are  attributed  to                A,  a  noncontrolled  section  902  corporation, 

accepted  by  the  Commissioner.  statutory  groupings  according  to  the              At  the  end  of  1987,  the  fair  market  value  of 

Alternatively,  a  taxpayer  may  apportion  source  and  type  of  the  income  that  they        Xs  assets  by  income  grouping  are  as  follows: 

the  deduction  for  interest  on  the  basis  of  generate,  have  generated,  or  may                  Domestic $1,000,000 

the  fair  market  value  of  its  assets  if  it  reasonably  be  expected  to  generate.  The      Foreign  general  limitation 500.0(X) 

can  establish  the  fair  market  value  to  physical  location  of  assets  is  not                    Foreign  passive 500,000 

the  satisfaction  of  the  Commissioner.  relevant  to  this  determination.  In  the             Noncontrolled  section  902 

See  paragraph  (c)(2]  of  this  section  case  of  inventory  or  a  receivable                         corporation so.ooo 

regarding  rules  requiring  consistency  in  generated  in  the  ordinary  course  of  the             For  its  1987  tax  year.  X  shall  apportion  its 

the  use  of  the  tax  book  value  or  fair  taxpayer's  business  from  the  sale  of             interest  expense  by  reference  to  the  1987 

market  value  method  (including  among  such  inventory,  such  an  asset  must  be           year-end  values.  In  |uly  of  1988,  X  sells  a 

related  parties)  and  an  earnings  and  characterized  by  reference  to  the  source       portion  ot  its  investment  in  A  and  in  an  asset 

profits  adjustment  bv  taxpayers  using  of  sales  income  from  that  inventory               acquisition  purchases  a  shipping  business, 

;,      ,       ,    '  ,        ,        "    .1     J  ;    .u      .1  J     ■       .1.    .        ui               If  „  .„ ,,„..             the  assets  of  which  generate  exclusively 

the  tax  book  value  me  hod  to  the  stock  during  the  taxable  year.  If  a  taxpayer           ^                        _^^«^^  ^,  ^^^  ^^^  „f  ^9^8 

in  certain  nonaffiliated  10  percent  maintains  separate  inventories  tor  any          ^^^  j°.j,  ^^afi^g,  values  of  X's  assets  by 

owned  corporations.  (See  also  §  1.861-  federal  tax  purpose,  including  the  rules         income  grouping  are  as  follows: 

10(b).)  for  establishing  pools  of  inventory  items                                                              $800  000 

[3]  The  provisions  of  this  paragraph  under  sections  472  and  474  of  the  Code.         for'^i^n  gene'rai'limitation:!!;;!!!"!!!"."!..  90o'.000 

(e)(2)(viii)(A)  may  be  illustrated  by  the  each  separate  inventory  shall  be                   ^,^^.^^1^  p^^sne 300,000 

following  examples:  separately  characterized  in  accordance        Noncontrolled  section  902 

Example  ^;/-(i]  Facts.  X.  domestic  ^'^Jj^^^  previous  sentence                                     corporation 40.000 

corporations  organized  on  January  1. 1987.  ^  (C)  Determining  asset  values-[\)              foreign  shipping 100.000 

has  deductible  mterest  expense  in  1987  in  the  Genera/ fu/e.  For  purposes  Ot                                 For  its  1988  tax  vear,  X  shall  apportion  its 

amount  of  S150  OOO  X  apportions  its  expenses  determining  values  of  assets  under  this          jmerest  expense  by  reference  to  the  average 

according  to  the  tax  book  value  method.  The  paragraph  (e)(2)(viii),  an  average  of               ^f  ,j^g  .,ggy  year-end  values  and  the  1988 

adjusted  basis  of  Xs  assets  is  $3,600,000,  values  (book  or  market)  within  each                year-end  values,  assuming  that  the  averaging 

$3,(X)0,000  of  which  generate  domestic  source  statutory  grouping  and  the  residual                 of  beginning-of-year  and  end-of-year  values 

income  and  S60()  000  of  which  generate  grouping  shall  be  computed  for  the  year        does  not  cause  a  substantial  distortion  of 

foreign  source  general  limitation  income,  ^^  ^^g  j^^gjg  ^f  values  of  assets  at  the             average  asset  values.  These  averages  are  as 

(,,)  .Allocation.  No  portion  of  the  $150,000  beginning  and  end  of  the  year.  However,      follows:            , 

deduction  is  directly  allocable  solely  to  .  Yl         j    r  ^u    r-     »  »        ui 

identified  property  within  the  meaning  of  ^t  the  end  of  the  first  taxable  year                 Domestic I $900,000 

paragraph  le||2)|iv)  of  this  section.  Thus.  X's  beginning  after  1986.  a  taxpayer  shall            Foreign  general  limitation 700.000 

deduction  for  interest  is  related  to  all  its  determine  asset  values  solely  by                     Foreign  passive 400,000 

activities  and  assets.  reference  to  the  year-end  value  of  its            Foreign  shipping 50.000 
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Nonconlrolled  section  902 

corporation 45.000 

(D)  Methodology  of  attribution.  For 
each  taxable  year,  a  taxpayer's  assets 
shall  be  divided  into  three  types — 

/;;  Single  category  assets.  Assets  that 
generate  income  that  is  exclusively 
within  a  single  statutory  grouping  or  the 
residual  grouping. 

(2)  Multiple  category  assets.  Assets 
that  generate  income  within  more  than 
one  grouping  of  income  (statutory  or 
residual). 

f3)  Assets  without  identifiable  yield. 
Assets  that  produce  no  directly 
identifiable  income  yield  or  that 
contnbute  equally  to  the  generation  of 
all  the  income  of  the  taxpayer  (such  as 
assets  used  in  general  and 
administrative  functions). 
Single  category  assets  are  directly 
attributable  to  the  relevant  statutory  or 
residual  grouping  of  income.  In  order  to 
attribute  multiple  category  assets  to  the 
relevant  groupings  of  income,  the 
income  yield  of  each  such  asset  for  the 
taxable  year  must  be  analyzed  to 
determine  the  proportions  of  gross 
income  generated  by  it  w^ithm  each 
relevant  grouping.  The  value  of  each 
asset  is  then  prorated  among  the 
relevant  groupings  of  income  according 
to  its  respective  proportions  of  gross 
income.  The  value  of  each  asset  without 
identifiable  income  yield  must  be 
identified.  However,  because  prorating 
the  value  of  such  assets  cannot  alter  the 
ratio  of  assets  within  the  various 
groupings  of  income  (as  determined  by 
reference  to  the  single  and  multiple 
category  assets),  they  are  not  taken  into 
account  in  determining  that  ratio.  An 
example  demonstrating  the  application 
of  the  asset  method  is  set  forth  in 
§  1.861-10(d).  This  example  also 
demonstrates  the  application  of  certain 
of  the  special  asset  characterization 
rules  that  are  set  forth  in  §  1.861-10. 
(ix)  Effective  dates.  In  general,  the 
rules  of  this  section,  as  well  as  the  rules 
of  §§  1.861-9  and  1.861-10,  shall  apply 
for  taxable  years  beginning  after 
December  31, 1986.  In  the  case  of 
corporate  taxpayers,  however,  transition 
rules  set  forth  in  §  1.861-11  provide  for 
the  gradual  phase-in  of  the  provisions  of 
this  and  the  foregoing  sections.  For  rules 
for  taxable  years  beginning  before 
January  1,  1987,  and  for  later  years  to 
the  extent  permitted  by  §  1.861-11,  see 
26  CFR  l-861-8(e)(2)  (Revised  as  of 
Apnl  1,  1986). 

(f)  Miscellaneous  matters — (1) 
Operative  sections. 
*         ♦         •        •        » 

(iii)  Separate  limitations  to  the  foreign 
tax  credit.  Section  904(d)(1)  requires  that 
the  foreign  tax  credit  limitation  be 


determined  separately  in  the  case  of  the 
types  of  income  specified  therein. 
Accordingly,  the  income  within  each 
separate  limitation  category  constitutes 
a  statutory  grouping  of  income  and  all 
other  income  not  within  that  separate 
limitation  category  (whether  domestic  or 
within  a  different  separate  limitation 
category)  constitutes  the  residual 
grouping. 

•  •        *        *        • 

(g)  Genera/  examples. 

*  *        •        «        • 

Example  (24)— Exempt,  excluded,  or 
eliminated  income— [i]  Income  method— {A] 
Facts.  X,  a  domestic  corporation  organized  on 
January  1,  1987.  is  engaged  in  a  number  of 
businesses  worldwide.  X  owns  a  25-percent 
voting  interest  in  each  of  five  corporations 
engaged  in  the  business  A.  two  of  which  are 
domestic  and  three  of  which  are  foreign.  X 
incurs  stewardship  expenses  in  connection 
with  these  five  stock  investments  in  the 
amount  of  SlOO.  X  apportions  its  stewardship 
expenses  using  a  gross  income  method.  Each 
of  the  five  companies  pays  a  dividend  in  the 
amount  of  $100.  X  is  entitled  to  claim  the  80- 
percent  dividends  received  deduction  on 
dividends  paid  by  the  two  domestic 
companies  Because  tax  exempt  income  is 
considered  m  the  allocation  of  deductions. 
.  X's  SlOO  stewardship  expense  is  allocated  to 
the  class  of  income  consisting  of  dividends 
from  business  A  companies.  However, 
because  tax  exempt  income  is  not  considered 
in  the  apportionment  of  deductions  within  a 
class  of  gross  income,  the  gross  income  of  the 
two  domestic  companies  must  be  reduced  to 
reflect  the  availability  of  the  dividends 
received  deduction.  Thus,  for  purposes  of 
apportionment,  the  gross  income  paid  by  the 
three  foreign  companies  is  considered  to  be 
SlOO  each,  while  the  gross  income  paid  by  the 
domestic  companies  is  considered  to  be  $20 
each.  Accordingly.  X  has  total  gross  income 
from  business  A  companies,  for  purposes  of 
apportionment,  of  $340,  As  a  result.  529,41  of 
X  s  stewardship  expense  is  apportioned  to 
each  of  the  foreign  companies  and  $5,80  of 
X's  stewardship  expense  is  apponioned  to 
each  of  the  domestic  companies. 

(li)  .Asset  /nethod—{A]  Facts-  X,  a  domestic 
corporation  organized  on  Januar>'  1,  1987, 
carries  on  a  trade  or  business  in  the  United 
States.  X  has  deductible  interest  expense 
incurred  in  1987  of  $60,000.  X  owns  all  the 
slock  of  Y.  a  foreign  corporation,  X  also  owns 
49  percent  of  the  voting  stock  of  Z.  a  domestic 
corporation,  .Neither  Y  nor  Z  have  retained 
earnings  and  profits  at  the  end  of  1987,  X 
apportions  as  interest  expense  on  the  basis 
of  the  fair  market  value  of  i;s  assets,  X  has 
assets  worth  Sl.500.000  that  generate 
domestic  source  income,  among  which  are 
tax  exempt  municipal  bonds  worth  $100,000. 
and  the  stock  of  Z.  hevmg  a  value  of  S500.000. 
The  Y  stock  owned  by  X  has  a  fair  market 
value  of  $2,000,000  and  generates  solely 
foreign  source  general  limitation  income. 

[B]  Allocation.  No  portion  of  X's  interest 
expense  is  directly  allocable  solely  to 
identified  property  within  the  meaning  of 
paragraph  (e)(2][iv)  of  this  section.  Thus.  X's 


deduction  for  interest  is  definitely  related  to 
all  its  gross  income  as  a  class. 

(C)  Apportionment.  For  purposes  of 
apportioning  expenses,  assets  thai  generate 
exempt,  eliminated,  or  excluded  income  are 
not  taken  into  account.  Because  X's 
municipal  bonds  are  tax  exempt,  they  are  not 
taken  into  account  in  apportioning  interest 
expense.  Since  X  is  entitled  to  claim  under 
section  243  the  80-percent  dividends  received 
deduction  with  respect  to  the  dividend  it 
received  from  Z.  60  percent  of  the  value  of 
that  stock  is  not  taken  into  account  as  an 
asset  for  purposes  of  apportionment  under 
the  asset  method.  X  apportions  its  interest 
deduction  between  the  statutory  grouping  of 
foreign  source  general  limitation  income  and 
the  residual  grouping  of  domestic  source 
income  as  follows: 

To  foreign  source  genera!  limitation 
income: 

Interest  expense  multiplied  by  general 

limitation  assets  that  are  not  tax  exempt 
divided  by  worldwide  assets  that  are  not 
tax  exempt 

$60,000  multiplied  by  $2,000,000  divided  by 
($100,000  plus  $900,000  plus  $2,000,000) 
equals  $40,000 

Nonexempt  foreign  assets  divided  by  20 
percent  of  Z  stock  value  plus  nonexempt 
domestic  assets  plus  nonexempt  foreign 
assets 

To  domestic  source  income: 
Interest  expense  multiplied  by  domestic 

assets  that  are  not  tax  exempt  divided  by 
worldwide  assets  that  are  not  tax 
exempt 
$60,000  multiplied  by  $100,000  plus  $900,000 
divided  by  ($100,000  plus  S900.000  plus 
$2,000,000)  equals  $20,000 
20  percent  of  Z  stock  value  plus  nonexempt 
domestic  assets  divided  by  20  percent  of 
Z  stock  value  plus  nonexempt  domestic 
assets  plus  nonexempt  foreign  assets 

Par.  3.  Sections  1.861-9  and  1.861-9A 
are  redesignated  as  §§  1,861-12  and 
1,861-12A.  and  new  §§  1,861-9  through 
1.861-11  are  added  to  read  as  follows: 

§  1.861-9    Special  rules  for  allocating  and 
apportioning  Interest  expense  of  an 
8ff  mated  group  of  corporations. 

[a]  In gpnerc'  Sections  1,861-8,  1.861- 
10,  and  1.861-11  provide  rules  that  are 
generally  applicable  to  all  corporations. 
The  rules  of  this  section  relate  to 
affiliated  groups  of  corporations  and 
implement  section  864(e]  (1)  and  (5). 
which  requires  affiliated  group 
allocation  and  apportionment  of  interest 
expense.  The  rules  of  this  section  apply 
to  taxable  years  beginning  after 
December  31, 1986,  except  as  otherwise 
provided  in  §  1,861-11.  Paragraph  (b)  of 
this  section  describes  the  scope  of  the 
application  of  the  rule  for  the  allocation 
and  apportionment  of  interest  expense 
of  affiliated  groups  of  corporations, 
which  is  contained  in  paragraph  (c)  of 
this  section.  Paragraph  (d)  of  this  section 
sets  forth  the  definition  of  the  term 
"affiliated  group"  for  purposes  of  this 
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section.  Paragraph  (e)  of  this  section 
describes  the  treatment  of  loans 
between  members  of  an  affiliated  group, 
Paragraph  (f)  of  this  section  provides 
rules  concerning  the  affiliated  group 
allocation  and  apportionment  of  interest 
expense  in  computing  the  combined 
taxable  income  of  a  FSC  or  DISC  and  its 
related  .  upplier.  Paragraph  (g)  of  this 
section  describes  the  treatment  of  losses 
caused  by  apportionment  of  interest 
expense  in  the  case  of  an  affiliated 
group  that  does  not  file  a  consolidated 
return. 

(b)  Scope  of  application — (1) 
Application  of  section  864(e)  (1)  and  (5) 
(concerning  the  definition  and  treatment 
of  affiliated  groups).  Section  864(e)  (1) 
and  (5)  and  the  portions  of  this  section 
implementing  section  864(e)  (1)  and  (5) 
apply  to  the  computation  of  foreign 
source  taxable  income  for  purposes  of 
section  904  (relating  to  various 
limitations  on  the  foreign  tax  credit). 
Section  904  imposes  separate  foreign  tax 
credit  limitations  on  passive  income, 
high  withholding  interest  income, 
financial  services  income,  shipping 
income,  income  consisting  of  dividends 
from  each  noncontrolled  section  902 
corporation,  income  consisting  of 
dividends  from  a  DISC  or  former  DISC, 
taxable  incomie  attributable  to  foreign 
trade  income  within  the  meaning  of 
section  923(b).  distributions  from  a  FSC 
or  form.er  FSC.  and  all  other  forms  of 
income  not  enumerated  above  ("general 
limitation  income").  Section  864(e)  (1) 
and  (5)  and  the  portions  of  this  section 
implementing  section  864(e)  (1)  and  (5) 
also  apply  in  connection  with  section 
907  to  determine  reductions  in  the 
am.ount  allowed  as  a  foreign  tax  credit 
under  section  901.  Section  864(e)  (1)  and 
(.5)  and  the  portions  of  this  section 
implementing  section  864(e)  (1)  and  (5) 
also  apply  to  the  computation  of  the 
com.bmed  taxable  income  of  the  related 
supplier  and  a  foreign  sales  corporation 
(FSC)  (under  sections  921  through  927) 
as  well  as  the  combined  taxable  income 
of  the  related  supplier  and  a  domestic 
international  sales  corporation  (DISC) 
(under  sections  991  through  997). 

(2)  Nonapplication  of  section  864(e) 
(I)  and  (5)  (concerning  the  definition 
and  treatment  of  affiliated  groups). 
Section  864(e)  (1)  and  (5)  and  the 
portions  of  this  section  implementing 
section  864(e)  (1)  and  (5)  do  not  apply  to 
the  computation  of  subpart  F  income  of 
controlled  foreign  corporations  (under 
sections  951  through  964),  the 
computation  of  combined  taxable 
income  of  a  possessions  corporation  and 
its  affiliates  (under  section  936).  or  the 
computation  of  effectively  connected 
taxable  income  of  foreign  corporations. 


For  the  rules  with  respect  to  the 

allocation  and  apportionment  of  interest 
expenses  of  foreign  corporations,  see 
§§1.882-J  and  1.882-5. 

(c)  General  rule  for  affiliated 
corporations.  Ebccept  as  otherwise 
provided  in  this  section,  the  taxable 
income  of  each  member  of  an  affiliated 
group  within  each  statutory  grouping 
shall  be  determined  by  allocating  and 
apportioning  the  interest  expense  of 
each  member  according  to 
apportionment  fractions  which  are 
computed  as  if  all  members  of  such 
group  were  a  single  corporation.  For 
purposes  of  determining  these 
apportionment  fractions,  stock  in 
affiliated  corporations  shall  not  be  taken 
into  account.  In  the  case  of  an  affiliated 
group  of  corporations  that  files  a 
consolidated  return,  consolidated 
foreign  tax  credit  limitations  are 
computed  for  the  group  in  accordance 
with  the  rules  of  S  1.1502-4.  Except  as 
otherwise  provided  in  §  1.861-e(e)(2) 
(iii),  (iv).  and  (vi)(D),  all  the  interest 
expense  of  all  members  of  the  group  will 
be  treated  as  definitely  related  and 
therefore  allocable  to  all  the  gross 
income  of  the  members  of  the  group  and 
account  shall  be  taken  of  all  the  assets 
of  all  the  members  of  the  group  in 
apportioning  this  interest  expense.  For 
purposes  of  this  section,  the  term 
"taxpayer"  refers  to  the  affiliated  group 
(regardless  of  whether  the  group  files  a 
consolidated  return),  rather  than  to  the 
separate  members  thereof. 

(d)  Definition  of  affiliated  group — (1) 
General  rule.  For  purposes  of  the 
section,  the  term  "affiliated  group"  has 
the  same  meaning  as  is  given  that  term 
by  section  1504,  except  that  section  936 
companies  are  also  included  within  the 
affiliated  group.  Section  1504(a)  defines 
an  affiliated  group  as  one  or  more 
chains  of  includible  corporations 
connected  through  80-percent  stock 
ownership  with  a  common  parent 
corporation  which  is  an  includible 
corporation  (as  defined  in  section 
1504(b)).  In  the  case  of  a  corporation 
that  either  becomes  or  ceases  to  be  a 
member  of  the  group  during  the  course 
of  the  corporation's  taxable  year,  only 
the  interest  expense  incurred  by  the 
group  member  during  the  period  of 
membership  shall  be  allocated  and 
apportioned  as  if  all  members  of  the 
group  were  a  single  corporation.  In  this 
regard,  account  shall  be  taken  of  assets 
held  during  the  period  of  membership. 
Other  interest  expense  incurred  by  the 
group  member  during  its  taxable  year 
but  not  during  the  period  of  membership 
shall  be  allocated  and  apportioned 
without  regard  to  other  members  of  the 
group. 


(2)  Inclusion  of  section  936 
corporations — (i)  The  exclusion  from  the 
affiliated  group  of  section  936 
corporations  under  section  1504(b)(4)  is 
inoperative  for  purposes  of  this  section. 
Thus,  a  possessions  corporation  meeting 
the  ownership  requirements  of  section 
1504(a)  with  respect  to  which  an 
election  under  section  936  is  in  effect  for 
the  taxable  year  is  a  member  of  the 
affiliated  group. 

(ii)  Example — (A)  Facts.  X  is  the  common 
parent  of  Y  and  Z.  XY  constitutes  an 
affiliated  group  of  corporations  within  the 
meaning  of  section  1504(a)  and  uses  the  tax 
book  value  method  of  apportionment.  Y  owns 
all  the  stock  of  Z,  a  possessions  corporation 
with  respect  to  which  an  election  under 
section  936  is  in  effect  for  the  taxable  year.  Z 
manufactures  widgets  in  Puerto  Rico.  Y 
purchases  these  widgets  and  markets  them 
exclusively  in  the  United  States.  Of  the  three 
corporations,  only  Z  has  foreign  source 
income,  which  includes  both  quahlled 
possessions  source  investment  income  and 
general  limitation  income.  For  purposes  of 
section  904.  Z's  qualified  possessions  source 
investment  income  constitutes  foreign  source 
passive  income.  In  computing  the  section  936 
benefit.  Y  and  Z  have  elected  the  cost  sharing 
method.  Of  the  three  corporations,  only  X  has 
debt  and,  thus,  only  X  incurs  interest 
expense. 

(B)  Analysis.  As  provided  in  paragraph 
(b)(2)  of  this  section,  sections  864(e]  (1)  and 
(5)  do  not  apply  in  the  computation  of 
benefits  under  section  936(h).  The  effect  of 
including  Z  in  the  affiliated  group  relates  to 
the  fact  that  X,  the  only  debtor  corporation  in 
the  group,  must,  under  the  asset  method 
described  in  5  1.861-a(e)(2)(viii],  apportion  a 
part  of  its  interest  expense  to  foreign  source 
passive  income  and  foreign  source  general 
limitation  income.  This  is  because  the  assets 
of  Z  that  generate  qualified  possessions 
source  investment  income  and  general 
limitation  income  are  included  in  computing 
the  group  apportionment  fractions.  The  result 
is  that,  under  section  904(0.  X  has  an  overall 
foreign  loss  in  both  the  passive  and  general 
limitation  categories,  which  currently  offsets 
domestic  income  and  must  be  recaptured 
against  any  subsequent  years'  foreign  passive 
income  and  general  limitation  income, 
respectively,  under  the  rules  of  that  section. 

(3)  Treatment  of  insurance  companies 
subject  to  taxation  under  section  801. 
[Reserved.] 

(4)  Treatment  of  certain  financial 
corporations — (i)  In  general.  In  the  case 
of  an  affiliated  group  (as  defined  in 
paragraph  (d)(1)  of  this  section),  any 
members  that  constitute  financial 
corporations  as  defined  in  paragraph 
(d)(4)(ii)  of  this  section  shall  be  treated 
as  a  separate  affiliated  group  consisting 
of  financial  corporations  (the  "financial 
group").  The  members  of  the  group  that 
do  not  constitute  financial  corporations 
shall  be  treated  as  members  of  a 
separate  affiliated  group  consisting  of 
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nonfinancial  corporations  ("the 
nonfinancial  group"'). 

(ii)  Financial  corporation  defined.  The 
term  "financial  corporation"  means  any 
corporation  which  meets  all  of  the 
following  conditions: 

(A)  It  is  described  in  section  581 
(relating  to  the  definition  of  a  bank)  or 
section  591  (relating  to  the  deduction  for 
dividends  paid  on  deposits  by  mutual 
savings  banks,  cooperative  banks, 
domestic  building  and  loan  associations, 
and  other  savings  institutions  chartered 
and  supervised  as  savings  and  loan  or 
similar  asscciations); 

I'B)  Its  business  is  predominantly  with 
persons  other  than  related  persons 
(within  the  meaning  of  section  864(d)(4) 
and  the  regulations  thereunder)  or  their 
customers;  and 

(C)  It  is  required  by  state  or  Federal 
law  to  be  operated  separately  from  any 
other  entity  which  is  not  such  an 
institution. 

(iii)  Treatment  of  bank  holding 
companies.  The  total  aggregate  interest 
expense  of  any  member  of  an  affiliated 
group  that  constitutes  a  bank  holding 
company  subject  to  regulation  under  the 
Bank  Holding  Company  Act  of  1956 
shall  be  prorated  between  the  financial 
group  and  the  nonfinancial  group  on  the 
basis  of  the  assets  in  the  financial  and 
nonfinancial  groups.  For  purposes  of 
making  this  proration,  the  assets  of  each 
subsidiary,  and  not  the  slock  basis  in 
each  Subsidiary,  shall  be  taken  into 
account.  Any  direct  or  indirect 
subsidiary  of  a  bank  holding  company 
that  is  predominantly  engaged  in  the  " 
active  conduct  of  a  banking,  financing, 
or  similar  business  shall  be  considered 
to  be  a  financial  corporation  for 
purposes  of  this  paragraph  [dt(4).  The 
interest  expense  of  the  bank  holding 
company  must  be  further  apportioned  in 
accordance  with  §  1.861-8(e)(2j(viii)  to 
the  various  section  904id)  categories  of 
income  contained  in  both  the  financial 
group  and  the  nonfinancial  group  on  the 
basis  of  the  assets  owned  by  each 
group.  For  purposes  of  computing  the 
apportionment  fractions  for  each  group. 
the  assets  owned  directly  by  a  bank 
holding  company  within  each  limitation 
category  described  in  section  904(d)(1) 
(other  than  stock  in  affiliates  or  assets 
described  in  §  1.861-8(e)f2)(viii)(D)(5)) 
shall  be  treated  as  owned  by  the 
nonfinancial  group  and  financial  group. 

(iv)  Consideration  of  stock  of  the 
members  of  one  group  held  by  members 
of  the  other  group.  In  apportioning 
interest  expense,  the  nonfinancial  group 
shall  not  take  into  account  the  stock  of 
any  lower-tier  corporation  that  is 
treated  as  a  member  of  the  financial 
group  under  paragraph  (dJi4)(i)  of  this 
section.  Conversely,  in  apportioning 


interest  expense,  the  financial  group 
shall  not  take  into  account  the  stock  of 
any  lower-tier  corporation  that  is 
treated  as  a  member  of  the  nonfinancial 
group  under  paragraph  (d)(4)(i)  of  this 
section.  For  the  treatment  of  loans 
between  members  of  the  financial  group 
and  members  of  the  nonfinancial  group, 
see  §  1.861-9(e), 

(5)  E.xample—[i]  Facts.  X.  a  domestic 
corporation  which  is  not  a  bank  holding 
company,  is  the  parent  of  domestic 
corporations  Y  and  Z.  Z  owns  100  percent  of 
the  stock  Zl,  which  is  also  a  domestic 
corporation.  X,  Y.  Z.  and  Zl  were  organized 
after  January  1. 1987,  and  constitute  an 
affiliated  group  within  the  meaning  of 
paragraph  (d)(1)  of  this  section.  Y  and  Z  are 
financial  corporations  described  in  paragraph 
(d)(4)  of  this  section.  X  also  owns  25  percent 
of  the  stock  of  A.  a  domestic  corporation.  Y 
owns  25  percent  of  the  voting  slock  of  B.  a 
foreign  corporation  that  is  not  a  controlled 
foreign  corporation.  Z  ov\tis  less  than  10 
percent  of  the  voting  slock  of  C.  another 
foreign  corporation.  Any  foreign  source 
income  generated  by  Y's  or  Z's  direct  assets 
is  exclusively  financial  services  income.  Any 
foreign  source  income  generated  by  X's  or 
Zl's  direct  assets  is  exclusively  general 
limitation  income.  X  and  Zl  are  not  financial 
corporations  described  in  paragraph  (d)(4)(ii) 
of  this  section.  Y  and  Z,  therefore,  constitute 
a  separate  affiliated  group  apart  from  X  and 
Zl  for  purposes  of  section  864(e).  The 
combined  interest  expense  of  Y  and  Z  of 
$100,000  (S50.000  each)  is  apportioned 
separately  on  the  basis  of  their  assets.  The 
combined  interest  expense  of  X  and  Zl  of 
$50,000  (S25.000  each)  is  allocated  on  the 
basis  of  the  assets  of  the  XZl  group. 

Analysis  of  the  YZ  Group  .\ssets 

Adjusted  basis  of  assets  of  the 
YZ  group  that  generate  foreign 
source  financial  services 
income  (excluding  stock  of  for- 
eign subsidiaries  not  included 
in  the  YZ  affiliated  group) S200.000 

Z's  basis  in  the  C  stock  (not  ad- 
justed by  the  allocable  amount 
of  C's  earnings  and  profits  be- 
cause Z  owns  less  than  10  per- 
cent of  the  stock)  which  would 
be  considered  to  generate  pas- 
sive income  in  the  hands  of  a 
nonfinancial  services  entity 
but  is  considered  to  generate 
financial  services  income 
when  in  the  hands  of  Z.  a  fi- 
nancial services  entity SlOO.OOO 

Y's  basis  in  the  B  stock  (adjusted 
by  the  allocable  amount  of  B's 
earnings  and  profits)  whicli 
generates  dividends  subject  to 
a  separate  limitation  for  B 
dividends $100,000 

Adjusted  basis  of  assets  of  the 
YZ  group  that  generate  U.S. 
source  income S600.000 

Total  assets Sl.000.000 


Analysis  of  the  XZl  Group  Assets 

Adjusted  basis  of  assets  of  the 

XZl  group  that  generate  for- 
eign source  general  limitation 

income $500,000 

Adjusted  basis  of  assets  of  the 

XZl  group  other  than  A  stock 

that  generate  domestic  source 

income $1,900,000 

X's  basis  in  the  A  stock  adjusted 

by  the  allocable  amount  of  A's 

earnings  and  profits $100,000 

Total  domestic  assets $2,000,000 

Total  assets $2,500,000 


(ii)  Allocation.  No  portion  of  the  $50,000 
deduction  of  the  YZ  group  is  definitely 
related  solely  to  specific  property  within  the 
meaning  of  paragraph  (e)(2)(iv)  of  |  1.861-8. 
Thus,  the  YZ  group's  deduction  for  interest  is 
related  to  all  its  activities  and  properties. 
Similarly,  no  portion  of  the  $50,000  deduction 
of  the  XZl  group  is  definitely  related  solely  to 
specific  property  within  the  meaning  of 
paragraph  (e)(2)(iv)  of  {  1.861-6.  Thus,  the 
XZl  group's  deduction  for  interest  is  related 
to  all  its  activities  and  properties. 

(iii)  Apportionment.  The  YZ  group  would 
apportion  its  interest  expense  as  follows: 

To  gross  financial  services  income  from 
sources  outside  the  United  States: 
S50.000  multiplied  by  $300,000  divided  by 
$1,000,000  equals  $15,000 

To  gross  income  subject  to  a  separate 
limitation  for  dividends  from  B: 
$50,000  multiplied  by  $100,000  divided  by 
$1,000,000  equals  $5,000 

To  gross  income  from  sources  inside  the 
United  States: 

$50,000  multiplied  by  $600,000  divided  by 
$1,000,000  equals  $30,000 
The  XZl  group  would  apportion  its  interest 
expense  as  follows: 

To  gross  general  limitation  income  from 
sources  outside  the  United  States: 
$50,000  multiplied  by  $500,000  divided  by 
$2,500,000  equals  $10,000 

To  gross  income  from  sources  inside  the 
United  Slates: 

$50,000  multiplied  by  $2,000,000  divided  by 
$2,500,000  equals  $40,000 

(e)  Loans  between  members  of  on 
affiliated  group—  (1)  General  rule.  In 
the  case  of  loans  between  members  of 
an  affiliated  group,  as  defined  in 
paragraph  (d)  of  this  section,  for 
purposes  of  apportioning  interest 
expense,  the  indebtedness  of  the 
mem.ber  borrower  shall  not  be 
considered  an  asset  of  the  member 
lender. 

(2)  Treatment  of  related  party  interest 
expense.  Prior  to  the  apportionment  of 
other  interest  expense,  a  member 
borrower  shall  first  allocate  interest 
expense  incurred  on  loans  from  a 
member  lender  to  the  class  of  gross 
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income  in  which  the  member  lender 
includes  the  interest  income  on  the  loan. 

(3)  Back-to-back  loans.  If  a  member  of 
the  affiliated  group  makes  a  loan  to  a 
nonmember  who  makes  a  loan  to  a 
member  borrower,  the  rule  of  paragraph 
(e)  (11  and  (2)  of  this  section  shall  apply. 
in  the  Commissioner's  discretion,  as  if 
the  member  lender  made  the  loan 
directly  to  the  member  borrower. 
provided  that  the  loans  constitute  a 
back-to-back  loan  transaction.  Such 
loans  will  constitute  a  back-to-back  loan 
for  purposes  of  this  paragraph  (e)  if  the 
loan  by  the  nonmember  would  not  have 
been  made  or  maintained  on 
substantially  the  same  terms 
irrespective  of  the  loan  of  funds  by  the 
lending  member  to  the  nonmember  or 
other  intermediary  party. 

(4)  Financial  and  nonfinancial groups. 
For  purposes  of  this  paragraph,  bank 
holding  companies  and  members  of 
separate  financial  and  nonfinancial 
groups  under  paragraph  (d]{4)  of  this 
section  that  are  otherwise  affiliated 
shall  be  treated  as  a  member  of  the 
same  group. 

(5)  Examples.  The  rules  of  this 
paragraph  (e)  may  be  illustrated  by  the 
following  examples. 

Example  (II.  X.  a  domestic  corporation,  is 
the  parent  of  Y.  a  domestic  corporation,  and 
Z.  a  corporation  organized  under  the  laws  of 
a  foreign  country.  X  and  Y  were  organized 
after  January  1.  1987.  and  constitute  an 
affiliated  group  within  the  meaning  of 
paragraph  (d![l)  of  this  section.  Y  is  not  a  so- 
called  80/20  corporation  described  in  section 
aei  (a)(1)  and  (').  Among  X's  assets  are  the 
notes  of  Y  and  Z,  The  Y  note  is  for  the 
amount  of  SUXIOOO  and  the  Z  note  is  for  the 
amount  of  5200,000.  Because  X  and  Y  are 
mem!)prs  of  an  affiliated  group.  Y's  note  does 
not  constitute  an  asset  for  purposes  of 
apportionment.  Since  the  source  of  X's 
interest  income  received  from  the  Y  note  is 
domestic.  Y's  deduction  for  interest  paid  on 
the  note  is  allocated  directly  to  Y's  domestic 
source  income.  Only  the  balance  of  Y's 
interest  expense  is  apportioned  under  the 
rules  of  this  section.  Because  Z  is  not  a 
member  of  the  affiliated  group.  Z's  note  does 
constitute  an  asset  for  purposes  of 
apportionment.  However,  if  Z  is  a  controlled 
foreign  coi-poration.  §  1.861-10(c)(4)  limits  the 
extent  to  which  its  debt  may  be  considered 
as  an  a.sset  in  apportionment. 

Example  (21.  X  is  a  domestic  corporation 
organized  after  [anuary  1.  1987.  X  owns  all 
the  stock  of  Y.  a  domestic  corporation.  On 
June  1.  198",  X  loans  SIOO.OOO  to  Z.  an 
unrelated  party  On  June  2.  1987,  Z  makes  a 
loan  to  Y  with  terms  substantially  similar  to 
those  of  the  loan  from  X  to  Z.  Based  on  the 
facts  and  circumstances  of  the  transaction,  it 
is  determined  that  Z  would  not  have  made 
the  loan  to  Y  on  the  same  terms  if  X  had  not 
made  the  loan  to  Z.  Because  the  transaction 
constitutes  a  back-to-back  loan,  as  defined  in 
paragraph  (e)13)  of  this  section,  the 
Cummissioner  may  require,  in  his  discretion. 


that  neither  the  Bote  of  Y  nor  the  note  of  Z 
may  be  considered  an  asset  of  X  for  purposes 
of  this  section. 

(f]  Computations  of  combined  taxable 
income.  In  the  computation  of  the 
combined  taxable  income  of  any  FSC  or 
DISC  and  its  related  supplier  which  is  a 
member  of  an  affiliated  group  under  the 
pricing  rules  of  sections  925  or  994,  the 
combined  taxable  income  of  such  FSC 
or  DISC  and  its  related  supplier  shall  be 
reduced  by  the  portion  of  the  total 
interest  expense  of  the  affiliated  group 
that  is  incurred  in  connection  with  those 
assets  of  the  group  used  in  connection 
with  export  sales  involving  that  FSC  or 
DISC.  This  amount  shall  be  computed  by 
multiplying  the  total  interest  expense  of 
the  affiliated  group  and  interest  expense 
of  the  FSC  or  DISC  by  a  fraction  the 
numerator  of  which  is  the  assets  of  the 
affiliated  group  and  of  the  FSC  or  DISC 
generating  foreign  trade  income  or  gross 
income  attributable  to  qualified  export 
receipts,  as  the  case  may  be,  and  the 
denominator  of  which  is  the  total  assets 
of  the  affiliated  group  and  the  FSC  or 
DISC.  Under  this  rule,  interest  of  other 
group  members  may  be  attributed  to  the 
combined  taxable  income  of  a  FSC  or 
DISC  and  its  related  supplier  without 
affecting  the  amount  of  interest 
otherwise  deductible  by  the  FSC  or 
DISC,  the  related  supplier  or  other 
member  of  the  affiliated  group.  The  FSC 
or  DISC  is  entitled  to  only  the  statutory 
portion  of  the  combined  taxable  income, 
net  of  any  deemed  interest  expense, 
which  determines  the  commission  paid 
to  the  FSC  or  DISC  or  the  transfer  price 
of  qualifying  export  property  sold  to  the 
FSC  or  DISC. 

(g)  Losses  created  through 
apportionment — [1)  General  rules.  In  the 
case  of  an  affiliated  group  that  is  eligible 
to  but  does  not  file  a  consolidated 
return,  the  foreign  tax  credits  in  any 
separate  limitation  category  are  limited 
to  the  credits  computed  under  the  rules 
of  this  paragraph  (g).  As  a  consequence 
of  the  affiliated  group  allocation  and 
apportionment  of  interest  expense 
required  by  section  864(e)(1)  and  this 
section,  interest  expense  of  a  group 
member  may  be  apportioned  for  section 
904  purposes  to  a  limitation  category  in 
which  that  member  has  no  gross  income, 
resulting  in  a  loss  in  that  limitation 
category.  For  purposes  of  this 
paragraph,  the  term  "limitation 
category"  includes  domestic  source 
income,  as  well  as  the  types  of  income 
described  in  section  904(d)(1)  (A) 
through  (I).  A  loss  of  one  affiliate  in  a 
limitation  category  will  reduce  the 
income  of  another  member  in  the  same 
limitation  category  if  a  consolidated 
return  is  filed.  (See  §  1.1502-4.)  If  a 
consolidated  return  is  not  filed,  this 


netting  does  not  occur.  Accordingly,  in 
such  a  case,  the  following  adjustments 
among  members  m.ay  be  required,  as 
provided  in  paragraph  (g)(1)  of  this 
section,  in  order  to  give  effect  to  the 
group  allocation  of  interest  expense: 

(i)  Losses  created  through  group 
apportionment  of  interest  expense  in 
one  or  more  limitation  categories  within 
a  given  member  must  be  eliminated:  and 

(ii)  A  corresponding  amount  of  income 
of  other  members  in  the  same  limitation 
category  must  be  recharacterized. 

Such  adjustments  shall  be 
accomplished,  in  accordance  with 
paragraph  (g)(3)  of  this  section,  without 
changing  the  total  taxable  income  of  any 
member  and  before  the  application  of 
section  904(f)-  Section  904(f)  (including 
section  904(f)(5))  does  not  apply  to  a  loss 
created  through  the  apportionment  of 
interest  expense  to  the  extent  that  the 
loss  is  eliminated  pursuant  to  paragraph 
(g)(3)(ii)  of  this  section.  For  purposes  of 
this  section,  the  terms  "limitation 
adjustment"  and  "recharacterization" 
mean  the  recharacterization  of  income 
in  one  limitation  category  as  income  in 
another  limitation  category. 

(2)  Mechanics  of  computation — (i) 
Step  1:  Computation  of  consolidated 
taxable  income.  The  members  of  an 
affiliated  group  must  first  allocate  and 
apportion  all  other  deductible  expenses 
other  than  interest.  The  members  must 
then  deduct  from  their  respective  gross 
incomes  within  each  limitation  category 
interest  expense  apportioned  under  the 
rules  of  §  1.861-8(el(2)(viii).  The  taxable 
income  of  the  entire  affiliated  group 
within  each  limitation  category  is  then 
totalled. 

(ii)  Step  2:  Loss  offset  adjustments.  If, 
after  step  1,  a  member  has  losses  in  a 
given  limitation  category  or  limitation 
categories  created  through 
apportionment  of  interest  expense,  any 
such  loss  [i.e..  the  portion  of  such  loss 
equal  to  interest  expense)  shall  be 
eliminated  by  offsetting  that  loss  against 
taxable  income  in  other  limitation 
categories  of  that  member  to  the  extent 
of  the  taxable  income  of  other  members 
within  the  same  limitation  category  as 
the  loss.  If  the  member  has  taxable 
income  in  more  than  one  limitation 
category,  then  the  loss  shall  offset 
taxable  income  in  all  such  limitation 
categories  on  a  pro  rata  basis.  If  there  is 
insufficient  domestic  income  of  the 
member  to  offset  the  net  losses  in  all 
foreign  limitation  categories  caused  by 
the  apportionment  of  interest  expense, 
the  losses  in  each  limitation  category 
shall  be  recharacterized  as  domestic 
losses  to  the  extent  of  the  taxable 
income  of  other  members  in  the  same 
respective  limitation  categories.  After 
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these  adjustments  are  made,  the  income 
of  the  entire  affiliated  group  within  each 
limitation  category  is  totalled  again. 

(iii)  Step  3:  Determination  of  amount 
subject  to  recharacterization.  In  order  to 
determine  the  amount  of  income  to  be 
recharacterized  in  step  4,  the  income 
totals  computed  under  step  1  shall  be 
subtracted  from  the  income  totals 
computed  under  step  2. 

(iv)  Step  4:  Recharacterization. 
Because  any  differences  determined 
under  step  3  represent  deviations  from 
the  consolidated  totals  computed  under 
step  1,  such  differences  (in  any 
limitation  category)  must  be  eliminated. 

(A)  Limitation  categories  to  be 
reduced.  In  the  case  of  any  limitation 
category  in  which  there  is  a  positive 
change,  the  income  of  group  members 
with  income  in  that  limitation  category 
must  be  reduced  on  a  pro  rata  basis  (by 
reference  to  net  income  figures  as 
determined  under  step  2)  to  the  extent  of 
such  positive  change  ('■limitation 
reductions").  Each  member  shall 
separately  compute  the  sum  of  the 
limitation  reductions. 

(B)  Limitation  categories  to  be 
increased.  In  any  case  in  which  only  one 
limitation  category  has  a  negative 
change  m  step  3,  the  sum  of  the 
limitation  reductions  v.ithin  each 
member  is  added  to  that  limitation 
category.  In  the  case  in  which  multiple 
limitation  categories  have  negative 
changes  in  step  3,  the  sum  of  the 
limitation  reductions  withm  each 
member  is  prorated  am.ong  the  negative 
change  limitafion  categories  based  on 
the  ratio  that  the  negative  change  for  the 
entire  group  in  each  limitation  category 
bears  to  the  total  of  all  negative  changes 
for  the  entire  group  in  all  limitation 
categories. 

(3)  Examples.  The  following  examples 
illustrate  the  principles  of  this 
paragraph. 

E.\ample  (l)—(\)  Facts.  X.  a  domestic 
corporation,  is  the  parent  of  domestic 
corporations  Y  and  Z.  X,  Y,  and  Z  were 
organized  after  January  1, 1987,  constitute  an 
affiliated  group  within  the  meaning  of 
paragraph  (d)(1)  of  this  section,  but  do  not  file 
a  consolidated  return.  The  XYZ  group 
apportions  its  interest  expense  on  the  basis 
of  the  fair  market  value  of  its  assets.  X,  Y, 
and  Z  have  the  following  assets,  interest 
expense,  and  taxable  income  before 
apportioning  interest  expense: 


Assets; 

Domestic    

Foreign  passive 

Foreign  general 

Interest  expense 

Taxable  income  {pfe 
interest); 

Domestic 


2.000  00 
0 
0 
48  00 


100  00 


0 

50.00 

700.00 

12.00 


1.000.00 

50  00 

200.00 

80.00 


63.00 


Total 


3.000  00 
100  00 
900  00 
140  00 


163  00 


X 

Y 

z 

Tolal 

Fofeign  passive 

Foreign  general  .. 

0 

0 

5.00 
60  00 

500 

35  00 

10.00 
95  00 

(ii)  Step  1:  Computation  of  consolidated 
taxable  income. 

Each  member  of  the  XYZ  group  apportions 
its  interest  expense  according  to  group 
apportionment  ratios  determined  under  the 
asset  method  described  in  §  1.861- 
8(e)(2)(viii),  yielding  the  following  results: 


X 

V 

Z 

Total 

Apponionea  interest 
expense; 

Domestic 

Foreign  passive 

36.00 

1.20 

10.80 

9.0O 
030 
270 

60.00 

iOO 

1800 

106.00 

350 

3150 

Foreign  general. 

Total 

48.00 

12.00 

60.00 

140  00 

The  members  of  the  group  then  compute 
taxable  income  within  each  category  by 
deducting  the  apportioned  interest  expense 
from  the  amounts  of  pre-interest  taxable 
income  specified  in  the  facts  in  paragraph  (i), 
yielding  the  following  results: 


X 

¥ 

Z 

Total 

Taxable  income: 

Domestic 

64.00 

-1.20 

-10.80 

-9.00 

4.70 

57.30 

300 

300 

1700 

58.00 

6.50 

63  50 

Foreign  passive _. 

Foreign  general.... 

Total 

52.00 

53.00 

2300 

128  00 

(iii)  Step  2:  Loss  offset  adjustments. 

Because  X  and  Y  have  losses  created 
through  apportionment,  these  losses  must  be 
eliminated  by  reducing  taxable  income  of  the 
mem.ber  in  other  limitation  categories. 
Because  X  has  a  total  of  $12  in  apportionment 
losses  and  because  it  has  only  one  limitation 
category  with  income  (ie..  domestic), 
domestic  income  must  be  reduced  by  Sl2, 
thus  eliminating  its  apportionment  losses. 
Because  Y  has  a  total  of  $9  in  apportionment 
losses  and  because  it  has  two  limitation 
categories  with  income  [i.e.,  foreign  passive 
and  foreign  general  limitation),  the  income  in 
these  two  limitation  categories  must  be 
reduced  on  a  pro  rata  basis  in  order  to 
eliminate  its  apportionment  losses.  In 
summary,  the  following  adjustments  are 
required: 


X 

V 

Z 

Total 

Domestic 

Foreign  passive 

Foreign  general _„ 

-12  00 

+  120 

+  10  80 

+  900 
-068 

0 

0 

-300 
+  0  52 
+  248 

These  adjustments  yield  the  following 
adjusted  taxable  income  figures: 


X 

V 

Z 

Total 

Adlusttd  Taxable  Income 

Domestic  _... 

Foreign  passive _ 

Foreign  general „ 

52  00 
0 
0 

0 

4.02 
48  98 

300 

300 

1700 

55  00 

7  02 

65.96 

Tolal 

52  00 

53  00 

23  00 

128  00 

(iv)  Step  3:  Determination  of  amount 
subject  to  recharacterization. 

The  adjustments  performed  under  Step  2 
led  to  a  change  in  the  group's  taxable  income 
within  each  limitation  category.  The  total  loss 
offset  adjustments  column  shown  in 
paragraph  (iii)  above  shows  the  net 
deviations  between  Steps  1  and  2. 

(v)  Step  4:  Recharacterization. 

The  loss  ofTset  adjustments  yield  a  positive 
change  in  the  foreign  passive  and  the  foreign 
general  limitation  categories.  Y  and  Z  both 
have  income  in  these  limitation  categories. 
Accordingly,  the  income  of  Y  and  Z  in  each  of 
these  limitation  categories  must  be  reduced 
on  a  pro  rata  basis  (by  reference  to  the 
adjusted  taxable  income  figures)  to  the  extent 
of  the  positive  change  in  each  limitation 
category.  The  total  positive  change  in  the 
foreign  passive  limitation  category  is  SO.52. 
The  adjusted  taxable  income  of  Y  in  the 
foreign  passive  limitation  category  is  S4.02 
and  the  adjusted  taxable  income  of  Z  in  the 
foreign  passive  limitation  category  is  S3. 
Therefore,  $0.30  is  drawn  from  Y  and  $0.22  is 
drawn  from  Z.  The  tolal  positive  change  in 
the  foreign  general  limitation  category  is 
S2.48.  The  adjusted  taxable  income  of  Y  in 
the  foreign  general  limitation  category  is 
$48.98,  and  the  adjusted  taxable  income  of  Z 
in  the  foreign  general  limitation  category  is 
$17.  Therefore,  $1.84  is  drawn  from  Y  and  S  64 
is  drawn  from  Z. 

The  members  must  then  separately 
compute  the  sum  of  the  limitation  reductions. 
Y  has  limitation  reductions  of  $0.30  in  the 
foreign  passive  limitation  category  and  $1.84 
in  the  foreign  general  limitation  category, 
yielding  total  limitation  reduction  of  S2.14. 
Under  these  facts,  domestic  income  is  the 
only  limitation  category  requiring  a  positive 
adjustment.  Accordingly,  Y's  domestic 
income  is  increased  by  $2.14.  Z  has  limitation 
reductions  of  $0.22  in  the  foreign  passive 
limitation  category  and  $0.64  in  the  foreign 
general  limitation  category,  yielding  total 
limitation  reductions  of  $0.86.  Under  these 
facts,  domestic  inco.me  is  the  only  limitation 
category  of  Z  requiring  a  positive  adjustment. 
Accordingly,  Z's  domesUc  income  is 
increased  bv  $0.86. 


X 

¥ 

Z 

Total 

Recharscte-lzation 

Ad)aa1m*rt» 

Domestic            _ 

0 
0 
0 

+  214 
-030 
-184 

+  0.86 
-0.22 
-0.64 

.♦  3  00 

Foreign  passive ...._ 

Foreign  general 

-0  52 
-2  48 

These  recharacterization  adjustments  yieid 
the  following  final  taxable  income  figures: 


X 

V 

Z 

Tolal 

Final  TaxaMa  Incoine 

Domestic 

Foreign  passive ._ 

Foreign  general 

5200 
0 
0 

214 

372 

47  14 

386 

2  78 

16.36 

58  00 

6  50 

63  50 

Total 

52.00 

53  00 

23.00,  128  00 

Example  (2}—(\]  Facts.  X,  a  domestic 
corporation,  is  the  parent  of  domestic 
corporations  Y  and  Z.  X,  Y,  and  Z  were 
organized  after  January  1. 1987,  constitute  an 


UM  I 
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affiliated  group  within  the  meaning  of 
paragraph  (d)(1)  of  this  section,  but  do  not  file 
a  consolidated  return.  Moreover,  X  has 
ser\  ed  as  the  sole  borrower  in  the  group  and. 
as  H  result,  has  sustained  an  overall  loss.  The 
XYZ  group  apportions  its  interest  expense  on 
the  basis  of  the  fair  market  value  of  its 
assets.  X.  Y,  and  Z  have  the  following  assets, 
interest  expense,  and  taxable  income  before 
interest  expense: 

X  Y  2  TQtaJ 


Auelt 

DomesUc        ;  2,000  00 

Po'eMo  passive 0 

Fo'ego  general 0 

in'f'pst  en)e^se      140.00 

Taxable  InconM 
(pf».tnt«r*»t) 

Oo-Tieslic          100.00 

f-o/eiq^  passive  0 

Fo-'fi^gr  general  0 


0 

50,00 

700  00 

0 


0 

500 
7000 


1,000  001  3,000  00 

5000       10000 

200.00      900  00 

0      140  00 


10000      20000 

500        1000 

3500       10500 


(u)  S.'i.'p  1:  Computation  of  consolidated 
taxable  income. 

Each  member  of  the  XYZ  group  apportions 
its  interest  expense  according  to  group 
apportionment  ratios  determined  under  the 
asset  method  described  in  §  1,861- 
8(t  )(2)(viii],  yielding  the  following  results: 


X      Iy 

Z      Total 

Apportlooed  Intersst  Expense 

Domestic                

105.00 

3  50 

3150 

0 

n 

0 

0 

105  00 
350 

Fcye^g"  genera) 

0 

0\     31.50 

Total 

140  00 

V 

140  00 

The  members  of  the  group  then  compute 
taxable  income  within  each  category  by 
deducting  the  apportioned  interest  expense 
from  the  amounts  of  pre-interest  taxable 
income  specified  m  the  fact  in  paragraph  (i), 
yielding  the  following  results: 


T.Katye  «>come 

X 

y 

2 

Total 

Domestic  

Fo'O'gn  passive „ 

Fore.gn  general 

-5.00 
-3.50 
-31.50 

0 

5.00 
70.00 

100.00 

500 

35.00 

9500 

650 

73  50 

Total  

-4aoo 

75  00 

t 
140  00 

175.00 

(in)  Sti'p  2:  Loss  offset  adjustment. 

Because  X  has  insufficient  domestic 
income  to  offset  the  sum  of  the  losses  in  the 
foreign  limitation  categories  caused  by 
apportionment,  the  amount  of  apportionment 
losses  in  each  lim;tation  category  shall  be 
recharacterized  as  domestic  losses  to  the 
extent  of  taxable  income  of  other  members  in 
the  same  limitation  category  This  is 
accomplished  by  adding  to  each  foreign 
limitation  categories  an  amount  equal  to  the 
loss  therein  and  by  subtracting  the  sum  of 
such  foreign  losses  from  domestic  income,  as 
follows; 


Loss  o«»e«  ad(uslTnen» 

X       '    Y 

Z      Total 

Domestic              

Fofeign  passive  

Foreign  general   

-3500 
+  3  50 
+  3150 

0 
0 

n 

0I-350O 

oj  +3  50 
o!+3150 

These  adjustments  yield  the  following 
adjusted  taxable  income  figures: 


Adtusted  taxable  mconie 

X 

V 

2 

Total 

Domestic 

Foreign  passive      

Foreign  general 

-4000 
0 
0 

0 

5.00 
70.00 

100  00 

500 

3500 

60,00 

1000 

105.00 

Total     

4Q00 

75.00 

140.00 

175.00 

(iv)  Step  3:  Determination  of  amount 
subject  to  recharacterization. 

The  adjustments  performed  under  Step  2 
led  to  a  change  in  the  group's  taxable  income 
within  each  limitation  category.  The  total  loss 
offset  adjustments  column  shown  in 
paragraph  (iii)  above  shows  the  net 
deviations  between  Steps  1  and  2. 

(v)  Step  4:  Recharacterization. 

The  loss  offset  adjustments  yield  a  positive 
change  in  the  foreign  passive  and  the  foreign 
general  limitation  categories,  Y  and  Z  both 
have  income  in  these  limitation  categories. 
Accordingly,  the  income  of  Y  and  Z  in  each  of 
these  limitation  categories  must  be  reduced 
on  a  pro  rata  basis  [by  reference  to  the 
adjusted  taxable  income  figures)  to  the  extent 
of  the  positive  change  in  each  limitation 
category.  The  total  positive  change  in  the 
foreign  passive  limitation  category  is  $3,50. 
The  adjusted  taxable  income  of  Y  in  the 
foreign  passive  limitation  category  is  S5,  and 
the  adjusted  taxable  income  of  Z  in  the 
foreign  passive  limitation  category  is  $5. 
Therefore,  SI, 75  is  drawn  from  Y  and  $1,75  is 
drawn  from  Z,  The  total  positive  change  in 
the  foreign  general  limitation  category  is 
$31,50,  The  adjusted  taxable  income  of  Y  in 
the  foreign  general  limitation  category  is  $70, 
and  the  adjusted  taxable  income  of  Z  in  the 
foreign  general  limitation  category  is  $35. 
Therefore,  $21  is  drawn  from  Y  and  $10.50  is 
drawn  from  Z. 

The  members  must  then  separately 
compute  the  sum  cf  the  limitation  reductions, 
Y  has  limitation  reductions  of  $1,75  in  the 
foreign  passive  limitation  category  and  $21  in 
the  foreign  general  limitation  category, 
yielding  total  limitation  reductions  of  $22,75. 
Under  these  facts,  domestic  income  is  the 
only  limitation  category  requiring  a  positive 
adjustment.  Accordingly,  Y"s  domestic 
income  is  increased  by  $22,75.  Z  has 
limitation  reductions  of  $1.75  in  the  foreign 
passive  limitation  category  and  $10.50  in  the 
foreign  general  limitation  category,  yielding 
total  limitation  reductions  of  $12.25.  Under 
these  facts,  domestic  income  is  the  only 
hmitation  category  requiring  a  positive 
adjustment.  Accordingly,  Z's  domestic 
income  is  increased  by  $12.25. 


Becftafactenzanon  ad)usiment» 

X 

V 

2 

Total 

DomestK 

0 
0 
0 

+  2275 
-175 
-21.00 

+  1225 

-175 

-1050 

+3500 
-350 

Foreign  general 

-3150 

These  recharacterization  adjustments  yield 
the  following  final  taxable  income  figures: 


Fmal  taxable  mcome 

X 

Y 

2 

Total 

Domestic _ 

; 

-4000 

22.75 

112  25 

95.00 

Foreign  passive 

0 

3.25 

325 

6.50 

Final  taxable  income 

-  -■■ 

X            Y 

2 

Total 

Foreign  general ~ 

0        49.00 

24  50 

73  50 

Total 

-4000   7500 

140  00    175  00 

§  1.861-10    Adjustments  for  certain  assets. 

(a)  In  general.  These  rules  are 
applicable  to  all  corporate  taxpayers  in 
connection  with  apportionment  of 
expenses  in  which  an  asset  method  is 
used,  and  supplement  other  rules 
provided  in  §§  1.861-8, 1.861-9,  and 
1.661-11.  The  rules  of  this  section  apply 
to  taxable  years  beginning  after 
December  31,  1988,  except  as  otherwise 
provided  in  §  1.861-11.  Paragraph  (b)  of 
this  section  describes  a  basis 
adjustment  for  stock  in  nonaffiliated  10 
percent  owned  corporations.  Paragraph 
(c)(1)  of  this  section  sets  forth  rules  for 
attributing  the  stock  in  controlled 
foreign  corporations  to  the  various 
limitation  categories.  Paragraph  (c)(2)  of 
this  section  provides  rules  for  the 
treatment  of  certain  stock  in  domestic 
corporations.  Paragraph  (c)(3)  of  this 
section  provides  rules  concerning  the 
attribution  of  debt  owned  by  related 
controlled  foreign  corporations  to  the 
various  limitation  categories.  Paragraph 
(c)(4)  of  this  section  describes  the 
treatment  of  debt  owned  by  related 
controlled  foreign  corporations. 
Paragraph  (c)(5)  of  this  section  describes 
the  treatment  of  stock  of  noncontrolled 
section  902  corporations.  Paragraph 
(c)(6)  of  this  section  describes  the 
treatment  of  assets  that  are  subject  to 
the  capitalization  rules  of  section  263A. 
Paragraph  (d)  of  this  section  sets  forth 
an  example  illustrating  the  rules  of  this 
section,  as  well  as  the  rules  of  §  1.661- 
8(e)(2)(viii). 

(b)  Basis  adjustment  for  stock  in 
nonaffiliated  lOpeivent  owned 
corporations — (1)  Taxpayers  using  the 
tax  book  value  method.  For  purposes  of 
apportioning  expenses  on  the  basis  of 
the  tax  book  value  of  assets,  the 
adjusted  basis  of  any  stock  in  a  10 
percent  owned  corporation  owned 
directly  by  the  taxpayer  shall  be — 

(i)  Increased  by  the  amount  of  the 
earnings  and  profits  (as  defined  in 
paragraph  (b)(5)  of  this  section)  of  such 
corporation  and  of  lower-tier  10  percent 
owned  corporations)  attributable  to 
such  stock  and  accumulated  during  the 
period  the  taxpayer  or  other  members  of 
its  affiliated  group  held  10  percent  or 
more  of  such  stock,  or 

(ii)  Reduced  (but  not  below  zero)  by 
any  deficit  in  earnings  and  profits  (as 
defined  in  paragraph  (b)(5)  of  this 
section)  of  such  corporation  and  of 
lower-tier  10  percent  owned 
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corporations)  attributable  to  such  stock 
for  such  period. 

This  adjustment  is  to  be  made  amiually 
and  is  noncumulative.  Thus,  the 
adjusted  basis  of  the  stock  (determmed 
without  prior  years'  adjustments  under 
this  section)  is  to  be  adjusted  annually 
by  the  amount  of  accumulated  eanungs 
and  profits  (or  any  deficit),  taking  any 
distributions  into  account,  as  provided 
in  paragraph  (b)(5)(i)  of  this  secUon.  In 
the  case  of  stock  acquired  during  the 
year,  a  taxpayer  must  approximate  the 
portion  of  total  earnings  and  profits  for 
the  year  derived  subsequent  to  the 
acquisition. 

(2)  JO  percent  owned  corporation 
defined— [i]  In  general.  The  term  "lO 
percent  owned  corporation"  means  any 
corporation  (domestic  or  foreign) — 

(A)  Which  is  not  included  within  an 
affiliated  group  as  defined  in  §  1.861- 
9(d)(1).  and 

(B)  In  which  the  members  of  the 
affiliated  group  own  directly  or 
indirectly  10  percent  or  more  of  the  total 
combined  voting  power  of  all  classes  of 
the  stock  entitled  to  vote. 

(ii)  Rule  of  attribution.  Stock  that  is 
owned  by  a  corporation,  partnership,  or 
trust  shall  be  treated  as  being  indirectly 
owned  proportionately  by  its 
shareholders,  partners,  or  beneficiaries. 

(3)  Earnings  and  profits  of  lower-tier 
corporations  taken  into  account.  For 
purposes  of  the  adjustment  to  the  basis 
of  the  stock  of  the  10  percent  owned 
corporation  owned  by  the  taxpayer 
under  paragraph  (b)(1)  of  this  section, 
the  earnings  and  profits  of  that 
corporation  shall  include  its  pro  rata 
share  of  the  earnings  and  profits  (or  any 
deficit  therein)  of  each  succeeding 
lower-tier  10  percent  owned  corporation. 
Thus,  a  first-tier  10  percent  owned 
corporation  shall  combine  with  its  own 
earnings  and  profits  its  pro  rata  share  of 
the  earnings  and  profits  of  all  such 
lower-tier  corporations.  The  affiliated 
group  shall  then  adjust  its  basis  in  the 
stock  of  the  first-tier  corporation  by  its 
pro  rata  share  of  the  total  combined 
earnings  and  profits  of  the  first-tier  and 
the  lower-tier  corporations.  In  the  case 
of  a  10  percent  owned  corporation 
whose  tax  year  does  not  conform  to  that 
of  the  taxpayer,  the  taxpayer  shall 
include  the  annual  earnings  and  profits 
of  such  10  percent  owned  corporation 
for  the  tax  year  ending  within  the  fax 
year  of  the  taxpayer,  whether  or  not 
such  10  percent  owned  corporation  is 
owned  directly  by  the  taxpayer. 

(4)  Disproportionate  contributions  to 
capital.  In  the  event  that  a  shareholder 
other  than  the  taxpayer  contributes  to 
the  capital  of  a  corporation  during  the 
taxable  year  (whether  or  not  in 
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exchange  for  stock],  any  shareholder 
that  does  not  make  a  proportionate 
contribution  to  corporate  capital  (based 
on  contributions  per  share)  shall 
increase  its  basis  m  the  stock  of  the 
corporation  for  purposes  of  this  section 
by  its  pro  rata  share  of  the 
disproportionate  capital  contribution. 
(5)  Earnings  and  profits  defined— [i] 
In  general.  Subject  to  the  special  rules  in 
paragraph  (b)(5)(ii)  of  this  section,  the 
term  "earnings  and  profits"  has  the 
meaning  provided  by  section  312  of  the 
Code  and  includes  all  earnings  and 
profits  accumulated  since  1913  reduced 
by  distributions  made  through  tJhe  end  of 
the  current  year. 

( i  i )  Special  rules  for  foreign 
corporations  in  pre-effective  date  tax 
years.  Solely  for  purposes  of 
determining  the  adjustment  required 
under  paragraph  (b)(l]  of  this  section, 
for  tax  years  beginning  after  1912  and 
before  1987,  financial  eammgs  (or 
losses)  of  a  foreign  corporation 
computed  using  United  States  generally 
accepted  accounting  principles  may  be 
substituted  for  eammgs  and  profits  in 
making  the  adjustment  required  by 
paragraph  (b)(1)  of  this  section.  A 
taxpayer  is  not  required  to  isolate  the 
financial  earnings  of  a  foreign 
corporation  derived  or  incurred  during 
its  period  of  10  percent  ownership  or 
during  the  post-1912  taxable  years,  but 
may  include  all  historic  financial 
earnings  for  purposes  of  thjs  adjustment. 
If  the  affiliated  group  elects  to  use 
financial  earnings  with  respect  to  any 
foreign  corporation,  financial  eammgs 
must  be  used  by  that  group  with  respect 
to  all  foreign  corporations,  except  that 
earnings  and  profits  may  in  any  e\ent 
be  used  for  controlled  foreign 
corporations  for  taxable  years  beginning 
after  1962  and  before  1987.  However,  if 
the  affiliated  group  elects  to  use 
earnings  and  profits  with  respect  to  any 
single  controlled  foreign  corporation  for 
the  1963  through  1986  period,  such 
election  shall  apply  with  respect  to  all 
Its  controlled  foreign  corporations. 
(6)  Translation  of  earnings  and 
profits.  If  the  functional  currency  of  any 
lO  percent  owned  corporation  is  not  the 
U.S.  dollar,  the  translation  of  post-1986 
earnings  and  profits  from  such 
corporation's  functional  currency  into 
U.S.  dollars  shall  be  performed  using  the 
exchange  rate  between  the  functional 
currency  and  the  U.S.  dollar  on  the  last 
day  of  the  taxpayer's  taxable  year.  In 
the  case  of  an  affiliated  group  that  files 
a  consolidated  return,  the  relevant 
exchange  rate  is  that  which  is  in  effect 
at  the  end  of  the  taxable  year  of  the 
affiliated  group  that  files  the 
consolidated  return. 


(7)  Other  basis  adjustments.  In  the 
case  of  a  controlled  foreign  corporation 
whose  functional  currency  is  not  the 
U.S.  dollar,  the  adjustment  for  post-1986 
earnings  and  profits  requires  an  annual 
recomputation  of  the  U.S.  dollar  value  of 
accumulated  earnings  and  profits, 
including  those  representing  previously 
taxed  income  Thus,  a  taxpayer  shall 
add  to  Its  adjusted  basis  in  the  stock  of 
the  controlled  foreign  corporation 
(determined  without  regard  to  section 
961)  the  end-of-year  U.S.  dollar  value  of 
its  share  of  all  earnings  and  profits, 
including  the  end-of-year  U.S.  dollar 
value  of  earnings  and  profits 
represented  by  income  that  is 
considered  previously  taxed  income 
with  respect  to  that  taxpayer. 

(8)  Taxpayers  using  the  fair  market 
value  method.  Because  the  fair  market 
value  of  any  asset  which  is  stock  wUl 
reflect  retained  earnings  and  profits, 
taxpayers  who  use  the  fair  market  value 
method  shall  not  adjust  stock  basis  by 
the  amount  of  retained  earnings  and 
profits,  as  otherwise  required  by 
paragraph  (b)(l]  of  this  section. 

(9)  Examples.  Certain  of  the  rules  of 
this  paragraph  (b)  may  be  illustrated  by 
the  following  examples. 

Example  (1).  X.  an  affiliated  group  that 
uses  the  tax  book  value  method  of 
apportioninent  own*  20  percent  of  the  slock 
of  Y.  which  owns  50  percent  of  the  ilock  of  Z. 
X's  basis  IT  the  Y  stock  is  $1,000.  X.  Y,  and  Z 
have  calendar  taxable  years  The 
undistributed  earnings  and  profits  of  Y  and  Z 
at  year-end  attnbutabie  io  X  s  penod  of 
ownership  are  $80  and  S40.  respectively. 
Because  Y  owns  half  of  the  Z  stock.  X  s  pro 
rata  share  of  Z's  earnings  and  profits 
attributable  to  Xs  Y  stock  is  $4,  X's  pro  rata 
share  of  Y's  earnings  attributable  to  X's  Y 
stock  is  S16  For  purposes  of  apportionment, 
the  tax  book  value  of  the  Y  stock  is. 
therefore,  considered  to  t)e  $1,020. 

Example  (21  X.  an  unaffiliated  domestic 
corporation  that  was  organized  on  January  1, 
1987,  has  owned  all  the  stock  of  Y.  a  foreign 
corporation  with  a  functional  currency  other 
than  the  L'.S.  dollar,  since  )anuary  1,  1987. 
Both  X  and  Y  have  calendar  taxable  yea.-s. 
All  of  Y's  assets  generate  general  limitation 
income.  X  has  a  deductible  interest  expense 
incurred  in  1987  of  $160,000.  X  apportions  its 
interest  expense  using  the  tax  book  value 
method.  The  adjusted  basis  of  its  assets  that 
generate  domestic  income  is  S7. 500.000.  The 
adjusted  basis  of  its  assets  thai  generate 
foreign  source  general  limitation  income 
(other  than  the  stock  of  Y)  is  S400.000.  Xs 
adjusted  basis  in  the  Y  stock  is  SZOOO.OOO.  Y 
has  undistributed  earnings  and  profits  for 
1987  of  SIOO.OOO.  translated  into  dollars  from 
Y's  functional  currency  at  the  exchange  rate 
on  the  last  day  of  X's  taxable  year  Because  X 
is  required  under  paragraph  (b)|l)  of  this 
§  1.861-9  to  increase  its  basis  in  the  Y  slock 
by  the  computed  amount  of  earnings  and 
profits.  X's  adjusted  basis  in  the  Y  stock  is 
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considered  to  be  S2.100.000.  and  its  adjusted 

basis  of  assets  thai  generate  foreign  source 

general  limitation  income  is.  thus,  considered 

to  be  S2.5O0.0(X).  X  would  apportion  its 

interest  expense  as  follows; 
To  foreign  source  general  limitation 

income: 

Interest  expense  times  adjusted  basis  of 

foreign  general  limitation  assets  divided 
by  ad)usted  basis  of  foreign  general 
limitation  assets  plus  adjusted  basis  of 
domestic  assets 

$160,000  multiplied  by  $2,500,000  divided  by 
$2,500,000  plus  $7,500,000  equals  $40,000 
To  domestic  source  income: 

Interest  expense  times  ad|usted  basis  of 
domestic  assets  divided  by  adjusted 
basis  of  foreign  general  limitation  assets 
plus  adiusted  basis  of  domestic  assets 

$160,000  multiplied  by  $7,5()0,1XX)  divided  by 
$2.5O0,0(X)  plus  $7,500,000  equals  $120,000 

(c)  Attribution  of  certain  assets  to 
statutory  groupings — (1)  Stock  of 
controlled  foreign  corporations — {i)  In 
general.  In  the  case  of  stock  in  a 
controlled  foreign  corporation  (as 
defined  in  section  957),  a  taxpayer  (or 
affiliated  group)  shall  attribute  the  tax 
book  value  or  fair  market  value 
(depending  upon  the  asset 
apportionment  method  used)  of  such 
stock  to  the  various  separate  limitation 
categories  using  the  asset  method 
described  in  paragraph  (c)(l)(ii)  of  this 
section. 

(ii)  Asset  method.  Under  the  asset 
method,  the  taxpayer  attributes  the  tax 
book  value  or  fair  market  value  of  the 
stock  of  a  controlled  foreign  corporation 
to  the  various  separate  limitation 
categories  based  on  an  analysis  of  the 
assets  owned  by  the  controlled  foreign 
corporation  during  the  foreign 
corporation's  taxable  year  that  ends 
during  the  taxpayer's  taxable  year.  This 
process  is  based  on  the  application  of 
§  1.861-8(e)(2)(viii)  at  the  level  of  the 
controlled  foreign  corporation.  The  tax 
book  value  or  the  fair  market  value  of 
each  of  the  assets  of  the  controlled 
foreign  corporation  is  attributed  to  the 
various  separate  limitation  categories 
based  on  the  source  and  type  of  the 
income  that  it  generates,  has  generated, 
or  may  reasonably  be  expected  to 
generate.  In  the  case  of  a  controlled 
foreign  corporation  that  owns  stock  in 
one  or  more  lower-tier  controlled  foreign 
corporations  in  which  the  United  States 
taxpayer  is  a  United  States  shareholder, 
the  attribution  of  the  tax  book  value  or 
the  fair  market  value  of  the  stock  of  the 
first-tier  controlled  foreign  corporation 
to  the  various  separate  limitation 
categories  of  the  affiliated  group  must 
take  into  account  the  stock  in  lower-tier 
corporations.  For  this  purpose,  the  stock 
of  each  such  lower-tier  corporation  shall 
be  characterized  by  reference  to  the 
assets  owned  during  the  lower-tier 


corporation's  taxable  year  that  ends 
during  the  taxpayer's  taxable  year.  The 
analysis  of  assets  within  a  chain  of 
controlled  foreign  corporations  must 
begin  at  the  lowest-tier  controlled 
foreign  corporation  and  proceed  up  the 
chain  to  the  first-tier  controlled  foreign 
corporation, 

(2)  Certain  stock  in  domestic 
corporations.  In  the  case  of  stock  in  any 
domestic  corporation  in  which  the 
taxpayer  owns  more  than  50  percent  but 
less  than  80  percent  of  the  voting  stock, 
a  taxpayer  (or  affiliated  group)  using  the 
tax  book  value  or  fair  market  value 
method  of  asset  apportionment  shall 
attribute  the  tax  book  value  or  fair 
market  value  of  such  stock  to  the 
various  separate  limitation  categories  on 
the  basis  of  the  tax  book  value  of  the 
assets  of  that  domestic  corporation  in 
each  such  category,  as  determined  under 
§  1.861-8(e)(2)(viii)(C)  (the  "asset 
method").  In  the  case  of  tiered  domestic 
corporations,  the  stock  in  each  such 
lower-tier  corporation  in  which  the 
higher-tier  corporation  owns  more  than 
50  percent  but  less  than  80  percent  of  the 
voting  stock  shall  be  characterized  by 
reference  to  the  assets  owned  during  the 
lower-tier  corporation's  taxable  year 
that  ends  during  the  taxpayer's  taxable 
year. 

(3)  Attribution  of  related  controlled 
foreign  corporation  debt  assets  to 
separate  limitation  categories.  Subject 
to  the  provisions  of  paragraph  (c)(4)  of 
this  section,  in  the  case  of  any  debt  held 
by  the  taxpayer  in  a  related  controlled 
foreign  corporation,  the  taxpayer  shall 
attribute  that  debt  obligation  to  the 
various  separate  limitation  categories 
according  to  the  taxpayer's  treatment  of 
the  interest  income,  derived  from  that 
debt  obligation,  after  application  of  the 
look-through  rule  of  section  904(d)(3)(C), 
The  look-through  rule  of  section 
904(d)(3)(C)  provides  that  any  interest 
which  is  received  or  accrued  from  a 
controlled  foreign  corporation  in  which 
the  taxpayer  is  a  United  States 
shareholder  shall  be  treated  as  income 
in  a  separate  limitation  category  to  the 
extent  it  is  properly  allocable  to  income 
of  the  controlled  foreign  corporation  in 
such  category.  In  determining  the  gross 
income  of  a  controlled  foreign 
corporation  attributable  to  its  separate 
limitation  categories,  any  interest 
expense  which  is  paid  to  any  United 
States  shareholder  in  such  corporation 
(or  to  any  related  controlled  foreign 
corporation)  (as  defined  in  §  1.904-7{g)) 
is  allocated  first  to  foreign  personal 
holding  company  income  which  is 
passive  income  (within  the  meaning  of 
section  904(d)(2))  to  the  extent  thereof. 
See  section  954(b)(5). 


(4)  Related  controlled  foreign 
corporation  debt  assets — (i)  General 
rule.  For  purposes  of  apportionment,  the 
debt  of  a  related  controlled  foreign 
corporation  (as  defined  in  paragraph 
(c)(4)(v)  of  this  section)  owed  to  any 
member  of  the  affiliated  group 
constitutes  an  asset  of  the  affiliated 
group  only  to  the  extent  that  the  total 
debt  of  all  related  controlled  foreign 
corporations  owed  to  all  members  of  the 
affiliated  group  exceeds  the  total  debt 
from  third-party  lenders  (as  defined  in 
paragraph  (c)(4)(vi)  of  this  section)  of 
the  affiliated  group.  Thus,  if  third-party 
debt  exceeds  related  controlled  foreign 
corporation  debt,  all  related  controlled 
foreign  corporation  debt  shall  be 
disregarded.  Conversely,  if  related 
controlled  foreign  corporation  debt 
exceeds  third-party  debt,  only  the 
excess  of  the  total  debt  of  related 
controlled  foreign  corporations  over  the 
total  of  third-party  debt  is  considered  as 
a  group  asset  for  purposes  of  the 
apportionment  of  interest  expense. 

(ii)  Mechanics  of  computation.  In  the 
case  of  an  affiliated  group  in  which  the 
total  of  related  controlled  foreign 
corporation  debt  assets  pxceeds  the 
affiliated  group's  total  third-party  debt, 
each  member  of  the  affiliated  group  that 
owns  such  debt  assets  shall  compute  the 
extent  to  which  such  assets  are 
considered  for  purposes  of 
apportionment  by  multiplying  either  the 
tax  book  value  or  fair  market  value 
(depending  on  the  choice  of 
apportionment  methods)  of  its  total 
related  controlled  foreign  corporation 
debt  assets  by  a  fraction,  the  numerator 
of  which  is  the  excess  of  the  group  total 
of  related  controlled  foreign  corporation 
debt  assets  over  the  group  total 
indebtedness  to  third  parties,  and  the 
denominator  of  which  is  the  group  total 
of  related  controlled  foreign  corporation 
debt  assets. 

(iii)  Example.  The  rules  of  this 
paragraph  (c)(4)  and  may  be  illustrated 
by  the  following  example. 

Example— [A]  Facts.  XYZ  is  an  affiliated 
group  of  corporations  which  uses  the  tax 
book  value  method  of  apportionment.  XYZ 
owns  related  controlled  foreign  corporations 
A,  B,  and  C.  A  owes  X  a  debt  in  the  principal 
amount  of  $50.  B  owes  Y  a  debt  in  the 
principal  amount  of  $40.  C  owes  Z  a  debt  in 
the  principal  amount  of  $10.  These  debts 
constitute  related  controlled  foreign 
corporation  debts  and  have  a  tax  book  value 
equalling  their  principal  amounts.  The  XYZ 
group  owes  a  total  of  $50  to  third  parties. 

(B)  Computation.  Because  XYZ's  related 
controlled  foreign  corporation  debt  assets 
exceed  its  indebtedness  to  third  parties,  a 
portion  of  those  assets  will  constitute  assets 
for  purposes  of  apportionment.  The  tax  book 
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value  of  each  such  debt  asset  must  be 
multiplied  by  the  following  fraction: 

100-50 
100 

Accordingly,  for  purposes  of  apportioning 
any  interest  expense  remaining  after  the 
application  of  paragraph  (cj(4)(iv)  of  this 
section,  the  tax  basis  of  the  related  controlled 
foreign  corporation  debt  assets  is  a*  foiiows: 

'^-'^  debt 525  fVs  of  50) 

^Y  debt 20  ( V.  of  40J 

^-^  debt „ 5  (14  of  10) 

(iv)  Treatment  of  interest  expense  on 
third-party  indebtedness.  In  the  case  of 
any  affiliated  group  in  which  related 
controUed  foreign  corporation  debt 
assets  are  disregarded  for  purposes  of 
apportionment  under  paragraph  (c)(4)  (i) 
and  (ii)  of  this  section,  an  annual 
amount  of  affiliated  group  third  party 
interest  expense  equal  to  the  amount  of 
interest  income  paid  or  accrued  with 
respect  to  the  disregarded  related  party 
debt  shall  be  allocated  solely  to  such 
interest  income. 

(v)  Related  controlled  foreign 
corporation  defined.  For  purposes  of  this 
section,  the  term  "related  controlled 
foreign  corporation"  means  any 
controlled  foreign  corporation  which  is  a 
related  party  under  section  267(b).  Such 
a  controlled  foreign  corporation  is 
considered  related  to  all  the  members  of 
the  affiliated  group,  notwithstanding  the 
absence  of  direct  stock  ownership. 

(vi)  Third-party  lender  defined.  For 
purposes  of  this  section,  the  term  "third- 
party  lender"  means  any  creditor  of  any 
member  of  the  affiliated  group  which  is 
itself  neither  a  member  of  the  affiliated 
group  nor  a  related  controlled  foreign 
corporation  [as  defined  in  paracraDh 
(c)(4)(v)). 

(vii)  Examples.  The  rules  of  this 
paragraph  (c)(4)  may  be  illustrated  by 
the  following  examples. 

Example  (1).  The  facts  are  the  same  as  in 
the  example  in  paragraph  (cK4)(ui)  of  this 
section,  except  that  XY2  has  related 
controlled  foreign  corporation  debt  in  the 
amount  of  $1,000  and  third-party  debt  of  S500. 
Assume  that  the  interest  rate  on  ail  related 
controlled  foreign  corporation  loans  i<  10 
percent  per  annum  generating  of  $100  of 
related  controlled  foreign  corporation  interest 
income  to  the  XYZ  group.  Also  assume  that 
the  third-party  debt  owed  by  the  XYZ  group 
bears  an  interest  rate  of  11  percent  per 
annum  resulting  in  $55  of  interest  expense 
incurred  by  the  XYZ  group.  One-half  of  the 
related  controlled  foreign  corporation  debt 
assets  of  the  XYZ  group  ($500)  is  disregarded 
for  purposes  of  asset  apportionment. 
Therefore,  an  amount  of  the  third-party 
interest  expense  of  the  XYZ  group  must  be 
directly  allocated  to  the  related  controlled 
foreign  corporation  interest  income.  The 


amount  of  the  directly  allocable  interest 
expense  is  equal  to  a  pro  rata  amount  of  the 
interest  income  denvcd  from  the  disregarded 
controlled  foreign  corporation  debt.  In  this 
example,  one-haif  ($500)  of  Lhe  related 
controlled  foreign  corporation  debt  is 
disregarded  for  interest  allocation  purposes. 
Therefore,  third-party  interest  expense  of  $50 
must  be  directly  allocated  to  the  S50  of 
interest  income  earned  from  the  disregarded 
portion  of  the  controlled  foreign  corporation 
debt.  See  sections  904(d)(3)(C)  and  954(b)(5) 
for  pertinent  sourcing  and  characterization 
riles.  The  remaining  S5  of  third-party  interest 
expense  is  subject  to  apportionment. 

Example  (2).  The  facts  are  the  same  as  in 
the  example  in  paragraph  (c)(4)(ju).  except 
that  XYZ's  third-party  indebtedness  is  $1X100 
and  its  related  controlled  foreign  corporation 
debt  equals  $500.  Also  assume  that  the 
interest  rate  on  the  third-party  debt  is  11 
percent  per  annum  and  the  interest  rate  on 
the  related  controlled  foreign  corporation 
loans  is  10  percent  per  annu.m  Because  all  of 
XYZ's  related  controlled  foreign  corporation 
debt  assets  are  disregarded  under  paragraph 
(cM4)  of  this  section,  an  amount  of  XYZ's 
third-party  interest  expense  equal  to  all  its 
income  generated  by  the  related  controlled 
foreign  corporation  debt  ($50)  is  allocated  to 
the  category  of  income  jienerated  bv  thai 
debt.  See  sections  904(dj(3)(C)  and  "954(b)(5) 
for  pertinent  eourcing  and  characterization 
rules. 

(5)  Stock  of  noncontroUed  section  902 

corporations.  Because  each 
noncontroUed  section  902  corporation 
constitutes  a  separate  limitation 
category',  the  value  of  such  stock, 
increased  to  the  extent  required  under 
paragraph  (bj  of  this  section,  is 
attributable  solely  to  each  such 
category, 

(6)  Section  263A  assets— [[)  Rule.  In 
the  case  of  any  asset  in  connection  with 
which  interest  expense  is  capitalized 
under  section  263A,  the  adjusted  basis 
or  fair  market  value  (depending  on  the 
taxpayer's  choice  of  apportionment 
methods)  of  such  an  asset  shall  be 
reduced  during  the  period  of 
capitalization  by  that  portion  of  the 
principal  amount  of  the  taxpayers  total 
indebtedness  the  interest  on  which  is  so 
capitalized.  After  the  conclusion  of  the 
production  period,  no  reduction  is 
required  or  allowed. 

(ii)  Example.  The  rules  of  this 
paragraph  {c)(6)  may  be  illustrated  by 
the  following  example. 

Example.  X  is  a  domestic  corporation 
which  uses  the  tax  book  value  method  of 
apportionment.  X  has  $1000  of  indebtedness 
and  $100  of  interest  expense.  X  builds  an 

asset  with  an  adjusted  basis  of  $800  befo.-e 
interest  capitalization  and  is  required  under 
the  rules  of  section  263.^  to  capitalize  $40  ;n 
interest  expense.  Because  interest  on  $800  of 
debt  18  capitalized.  $800  of  the  principal 
amount  of  X's  debt  is  allocable  to  the 
building,  thereby  reducing  its  adiusled  basis 
for  purposes  of  apportionment  The  btiance 


of  X's  interest  expense  ($60)  is  allocated  and 
apportioned  under  the  rules  of  this  section. 

(d)  Example.  Certain  of  the  rules  of 
this  section  and  of  I  1.861-8(e)(2)(viii) 
are  illustrated  by  the  following  example. 

(1)  Facts.  X,  a  domestic  corporation 
organized  on  lanuary  1,  1987.  has  a  calendar 
year  taxable  year  and  apportions  its  interest 
expense  on  the  basis  of  the  fair  market  value 
of  Its  assets.  In  1387.  X  incurred  a  deductible 
third-party  interest  expense  of  $100,000  on  a 
prinapal  amount  of  indebtedness  in  the 
amount  of  $1  million.  X  manufactures 
widgets.  One-half  of  the  widgets  are  sold  in 
the  United  States  and  one-half  are  exported 
and  sold  through  a  foreign  branch  with  title 
passing  outside  the  United  Stales. 

X  owTis  all  the  stock  of  Y.  a  controlled 
foreign  corporation  that  also  has  a  calendar 
year  taxable  year  and  is  also  engaged  in  the 
manufacture  and  sale  of  widgets.  For  1987,  Y 
has  taxable  income  of  $50,000  before  the 
deduction  for  related  party  interest  expense. 
Half  of  the  $50,000  is  foreign  »ou.rce  personal 
holding  company  income  and  the  other  half  is 
derived  from  widget  sales  and  constitutes 
foreign  source  general  limitation  income  Y  s 
foreign  personal  holding  company  taxable 
income  is  included  in  X  s  gross  income  under 
section  951.  Y  paid  no  dividends  in  1987.  Y 
borrowed  Si 00.000  from  X  and  paid  X  $10,000 
in  interest  on  the  loan. 

In  addition  to  its  stock  in  Y.  X  owns  20 
percent  of  the  stock  of  Z,  a  noncontroUed 
section  902  corporation. 

X's  toUl  assets  and  their  fair  market  valoes 
are: 


Asset 


Fatr  marKet 

value 


Plant  and  equipment 

Corporate  headquarters. 

Inventory 

Automobiles _ 

Goodwill 

Patents 

Trademarks 

Y  stock 

Y  note „ 

Z  stock 


$1,000,000 

500,000 

200,000 

20,000 

10.000 

50,000 

10,000 

90.000 

100,000 

30.000 


Y's  total  assets  and  their  fair  market  values 
are: 


Asset  category 


Fair  market 
value 


Foreign  general  limitat/on 

Foreign  passive J 


$250,000 
250,000 


(2)  Categorization  of  Assets 
Single  Calegor>'  Assets 

1  Automobiles;  X  s  automobiles  are  used 
exclusively  by  its  domet'ic  sales  force  in  the 
generation  of  United  States  source  income. 
Thus,  these  aueu  are  attnbutable  solely  to 
the  groupnng  of  domestic  locome. 

2.  Y  .Note  Under  l.861-10(c)(4j.  related 
controlled  foreign  corporation  notes  or 
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receivables  are  subject  to  special  limitations 
in  the  application  of  the  asset  method. 
Related  controlled  forei>?n  corporation  debt  is 
only  considered  in  apportionment  to  the 
extent  that  the  total  of  such  assets  held  by  a 
taxpayer  exceed  the  taxpayer's  indebtedness 
to  third  parties.  To  the  extent  that  these 
assets  are  disregarded  in  apportionment,  an 
amount  of  the  taxpayer's  interest  expense  on 
third-party  indebtedness  equal  to  the  interest 
incom.e  on  the  notes  that  are  disregarded  is 
allocated  to  the  income  generated  by  those 
notes.  X  has  third-party  debt  in  the  principal 
amount  of  Si  million.  The  Y  note  is  an  asset 
with  the  principal  amount  of  SIOO.OOO. 
Accordingly,  the  Y  note  is  not  considered  in 
apportionment.  Moreover,  since  the  Y  note  is 
disregarded.  X  must  allocate  SlO.OOO  of  its 
third  party  interest  expense  to  the  SlO.OOO  of 
interest  income  earned  on  the  Y  note.  Thus, 
only  S90.000  of  X's  third-party  interest 
expense  is  subject  to  allocation  and 
apportionment  under  the  rules  of  this  section. 
In  determining  the  source  and  character  of 
the  interest  income  on  the  Y  note  to  which  X 
must  allocate  a  portion  of  its  third-party 
interest  expense,  the  rules  of  sections 
904(d)|.3!  and  904(g)  apply.  See  paragraph 
(cj|3)  of  this  section.  Under  the  look-through 
rule  of  section  9(_H(d)(3)(C|.  Y's  SlO.OOO 
interest  payment  to  X  is  allocated  directly  to, 
and  thus  reduces.  Y's  foreign  personal 
holding  company  income  of  $25,000,  yielding 
foreign  personal  holding  company  taxable 
income  of  Sl5.tXX). 


3.  Z  stock:  Because  Z  is  a  noncontrolled 
section  902  corporation,  the  dividends  paid 
by  Z  are  subject  to  a  separate  limitation 
under  section  904(d).  Thus,  this  asset  is 
attributable  solely  to  the  statutory  grouping 
consisting  of  Z  dividends. 

Multiple  Category  Assets 

1.  Plant  &  equipment,  inventory,  patents, 
and  trademarks:  In  1987,  X  sold  half  its 
widgets  in  the  United  States  and  exported 
half  outside  the  United  States.  A  portion  of 
the  taxable  income  from  export  sales  will  be 
foreign  source  income,  since  the  export  sales 
were  accomplished  through  a  foreign  branch 
and  title  passed  outside  the  United  States. 
Thus,  these  assets  are  attributable  both  to  the 
statutoi^  grouping  of  foreign  general 
limitation  and  the  grouping  of  domestic 
income. 

2.  Y  Stock:  The  Y  stock  must  be  attributed 
to  the  statutory  groupings  based  on  the 
analysis  of  Y's  assets  under  the  rules  of  this 
section. 

Assets  Without  Identifiable  Yield 

1.  Corporate  headquarters  and  goodwill: 
These  assets  generate  no  identifiable  income 
yield.  The  value  of  each  such  asset  is 
disregarded. 

(3)  Analysis  of  Income  Yield  for  Multiple 
Category  Assets. 

1.  Plant  &  equipment,  inventory,  patents, 
and  trademarks:  As  noted  above,  X's  1987 
widget  sales  were  half  domestic  and  half 
foreign.  Assume  that  Example  2  of  5  1-863- 
2(b)|2)  applies  in  sourcing  the  export  income 


from  the  export  sales.  Under  Example  2.  the 
income  generated  by  the  export  sales  is 
sourced  half  domestic  and  half  foreign.  The 
income  generated  by  the  domestic  sales  is 
entirely  domestic  source.  Accordingly,  three- 
quarters  of  the  income  generated  on  all  sales 
is  domestic  source  and  one-quarter  of  the 
income  is  foreign  source.  Thus,  three-quarters 
of  the  fair  market  value  of  these  assets  are 
attributed  to  the  grouping  of  domestic  source 
income  and  one-quarter  of  the  fair  market 
value  of  these  assets  is  atiributed  to  the 
statutory  grouping  of  foreign  source  general 
limitation  income. 

2.  Y  Stock:  During  1987,  Y  owned  assets 
with  a  fair  market  value  of  S150.(XX)  that 
generated  foreign  source  passive  income 
(determined  after  the  application  of  the 
section  954(b)(5)  netting  rule,  described  in 
§  1.904-7(c)(2)(ii))  and  assets  with  a  fair 
market  value  of  S25O.0OO  that  generated 
foreign  source  general  limitation  income. 
Thus.  62.5  percent  of  the  fair  market  value  of 
the  Y  stock  is  attributed  to  the  statutory 
grouping  of  foreign  source  general  limitation 
income,  and  37.5  percent  of  the  fair  market 
value  of  the  Y  stock  is  att.-ibuted  to  the 
statutory  grouping  of  foreign  source  passive 
income.  1 

(4)  Totals.  I 

Having  allocated  SlO.OOO  of  its  interest 
expense  to  foreign  source  passive  income  in 
connection  with  the  Y  note,  X  would 
apportion  the  S90.000  balance  of  its  interest 
according  to  the  following  apportionment 
fractions: 


Piant  &  equipment ^ 

Inventory , 

Automobiles 

Patents 

Trademarks 

Y  stock 


Y  note #.. 

Z  stock 


Totals., 
Percentage... 


•f 


3750,000 

150,000 

20,000 

37,500 

7,500 


3250,000 
50,000 

12,500 

2,500 

66,250 


965, 

68 


000 

9% 


371,250 
26.5% 


333,750 


33,750 

2.5% 


330,000 

30.000 

2.1% 


Year  1 

Year  2 

Year  3 

Year  4 

Year  5 

UM  I 


§  1.861-11    Transition  rules  tor  Interest 
expenses. 

(a)  General  rule.  This  section  contains 
transitional  rules  that  limit  the 
application  of  the  rules  for  allocating 
and  apportioning  interest  expense  of 
corporate  taxpayers  contained  in 
§  §  1.861-8. 1.861-9,  and  1.861-10  of  the 
regulations,  which  are  applicable  in 
allocating  and  apportioning  the  interest 
expense  of  corporate  taxpayers 
generally  for  taxable  years  beginning 
after  1986.  To  the  extent  that  the  rules  of 
§§  1.861-8,  1.861-9,  and  1.861-10  do  not 
apply  pursuant  to  these  transitional 
rules,  interest  expense  shall  be  allocated 
and  apportioned  under  the  rules  of 
§  1.861-8  as  in  effect  for  taxable  years 


beginning  before  1987.  See  26  CFR  1.861- 
8  (Revised  as  of  April  1, 1986). 

(b)  General  phase-in — (1)  In  general. 
In  the  case  of  each  of  the  first  three 
taxable  years  of  the  taxpayer  beginning 
after  December  31.  1986,  the  rules  of 
§§  1.861-8,  1.861-9,  and  1.861-10  shall 
not  apply  to  interest  expenses  paid  or 
accrued  by  the  taxpayer  during  the 
taxable  year  with  respect  to  an 
aggregate  amount  of  indebtedness 
which  does  not  exceed  the  general 
phase-in  amount,  as  defined  in 
paragraph  (b)(2)  of  this  section. 

(2)  General  phase-in  amount  defined 
Subject  to  the  limitation  imposed  by 
paragraph  (b)(3)  of  this  section,  the 
general  phase-in  amount  means  the 
amount  which  is  the  applicable 


percentage  [determined  under  the 
following  table)  of  the  aggregate  amount 
of  indebtedness  of  the  taxpayer 
outstanding  on  November  16, 1985: 


Taxable  yea/  beginning  aftef  Dec   31.  1986  ^^^ 


First 

Second 



75 
50 

Th»rd 

25 

(3)  Reductions  in  indebtedness.  The 
general  phase-in  amount  shall  in  no 
event  exceed  the  lowest  amount  of 
indebtedness  of  the  taxpayer 
outstanding  as  of  the  close  of  any  month 
beginning  after  November  16, 1985. 

(c)  Nonapplication  of  the 
consolidation  rule~-{\)  General  rule.  In 
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the  case  of  each  of  the  first  five  taxable 
years  of  the  taxpayer  beginning  after 
December  31,  1986.  the  consolidation 
rule  (contained  in  §  1.861-9)  shall  not 
apply  to  interest  expenses  paid  or 
accrued  by  the  taxpayer  during  the 
taxable  year  with  respect  to  an 
aggregate  amount  of  indebtedness 
which  does  not  exceed  the  special 
phase-in  amount,  as  defined  in 
paragraph  (c)(2)  of  this  section. 

(2)  Special  phase-in  amount.  The 
special  phase-in  amount  is  the  sum  of— 

(i)  The  general  phase-in  amount, 
(ii)  The  five-year  phase-in  amount, 
and 
(iii)  The  four-year  phase-in  amount. 

(3)  Five-year  phase-in  amount.  The 
five-year  phase-in  amount  is  the  lesser 
of — 

(i)  The  applicable  percentage  (the 
"unreduced  percentage"  in  the  following 
table)  of  the  five-year  debt  amount,  or 

(ii)  The  applicable  percentage  (the 
"reduced  percentage"  in  the  following 
table)  of  the  five-year  debt  amount 
reduced  by  paydowns: 


Transition 

year 

Unre- 
duced 
percen«- 
age 

Re- 
duced 
percent- 
age 

Year  1 

2S 
33H 

16^ 

10 

25 

50 

100 

100 

Year  2 

Year  3.-.. 

Year  4 

— - 

Year  5 

(4)  Four-year  phase-in  amount.  The 
four-year  phase-in  amount  is  the  lesser 
of — 

(i)  The  applicable  percentage  (the 
"unreduced  percentage"  in  the  following 
table)  of  the  four-year  debt  amount,  or 

(ii)  The  applicable  percentage  (the 
"reduced  percentage"  in  the  following 
table)  of  the  four-year  debt  amount 
reduced  by  paydowns  (if  any)  to  the 
extent  that  such  pav downs  exceed  the 
five-year  debt  amount: 


Transition  year 

duced 
percent- 
age 

duced 
percent- 
age 

Year  1 „ 

Year  2 _ 

Year  3 „. 

5 
10 
15 
20 

6'/, 

16*3 

37'^ 
100 

Year  4 __ 

(5)  Five-year  debt  amount.  The  "five- 
year  debt  amount"  means  the  excess  (if 
any) of— 

(i)  The  amount  of  the  outstanding 
indebtedness  of  the  taxpayer  on  Mav  29 
1985,  over 

(ii)  The  amount  of  the  outstanding 
indebtedness  of  the  taxpayer  on 
December  31, 1983. 
The  five-year  debt  amount  shall  not 
exceed  the  aggregate  amount  of 


indebtedness  of  the  taxpayer 
outstanding  on  NovemberlG,  1985. 

(6)  Four-year  debt  amount.  The  "four- 
year  debt  amount"  means  the  excess  (if 
any) of — 

(i)  The  amount  of  the  outstanding 
indebtedness  of  the  taxpayer  on 
December  31, 1983.  over 

(ii)  The  amount  of  the  outstanding 
indebtedness  of  the  taxpayer  on 
December  31,  1982. 

The  four-year  debt  amount  shall  not 
exceed  the  aggregate  amount  of 
indebtedness  of  the  taxpayer 
outstanding  on  November  16, 1985, 
reduced  by  the  five-year  debt  amount. 

(7)  Paydowns.  The  term  "paydowns" 
means  the  excess  (if  any)  of— 

(i)  The  aggregate  amount  of 
indebtedness  of  the  taxpayer 
outstanding  on  November  16, 1985,  over 

(ii)  The  lowest  amount  of 
mdebtedness  of  the  taxpayer 
outstanding  as  of  the  end  of  the  current 
taxable  year  or  the  close  of  any 
preceding  month  beginning  after 
November  1985. 

Paydowns  are  first  applied  to  the  five- 
year  debt  amount  to  the  extent  thereof 
and  then  to  the  four-year  debt  amount 
for  purposes  of  computing  the  five-year 
and  the  four-year  phase-in  amounts. 

(d)  Treatment  of  affiliated  group.  For 
purposes  of  this  section,  all  members  of 
the  same  affiliated  group  of  corporations 
(as  defined  in  paragraph  (d)  of  §  1.861-9) 
shall  be  treated  as  one  taxpayer 
whether  or  not  such  members  filed  a 
consolidated  return.  Related  party  debt 
is  not  taken  into  account  in  computing 
transition  relief  Moreover,  the  paydown 
of  related  party  debt  is  not  taken  into 
account  in  determining  the  amount  of 
paydowns. 

(e)  Mechanics  of  computation— [1) 
Step  1:  Determination  of  the  amounts 
i\-:thm  the  various  ca!egones  of  debt. 
Each  separate  member  must  determine 
each  of  its  following  amounts: 

(i)  November  16,  1985  amount.  The 
amount  of  its  debt  outstanding  on 
November  16.  1985  (after  the  elimination 
of  intercompany  indebtedness), 

(ii)  Unreduced  five-year  debt.  The 
amount  of  any  increase  or  any  decrease 
in  the  amount  of  its  indebtedness  on 
May  29,  1985  (after  elimination  of 
intercompany  indebtedness)  over  the 
amount  of  its  indebtedness  on  December 
31. 1983  (after  elimination  of 
intercompany  indebtedness), 

(iii)  Unreduced  four-year  debt.  The 
amount  of  any  increase  or  any  decrease 
in  the  amount  of  its  indebtedness  on 
December  31,  1983  (after  elimination  of 
intercompany  indebtedness)  over  the 
amount  of  its  indebtedness  on  December 


31. 1982  (after  elimination  of 
intercompany  indebtedness),  and 

(iv)  Year-end  debt.  The  amount  of  its 
year-end  debt  for  the  relevant  tax  year 
(after  elimination  of  intercompany 
indebtedness). 

(2)  Step  2:  Aggregation  of  the  separate 
company  amounts.  Each  of  the  four 
amounts  for  the  separate  companies 
identified  in  Step  1  must  be  separately 
aggregated  in  order  to  compute 
consolidated  transition  relief. 

(3)  Step  3:  Calculation  of  lowest  group 
debt  level  for  any  month  beginning  after 
November  1965.  In  order  to  calculate  the 
lowest  debt  level  for  any  month 
beginning  after  November  1985 — 

(i)  Determine  the  debt  level  for  each 
company  at  the  end  of  each  month 
beginning  after  November  1985. 

(ii)  Aggregate  the  month-end  debt 
levels  of  all  companies  to  determine  the 
group  month-end  debt  level  for  each 
month  beginning  after  November  1985, 
and 

(iii)  Determine  which  of  the  group 
month-end  debt  levels  is  the  lowest. 

(4)  Step  4:  Computation  of  paydowns. 
Paydowns  equal  the  amount  by  which 
the  aggregate  .November  16, 1985. 
amount  exceeds  the  lowest  group 
month-end  debt. 

(5)  Step  5:  Computation  of  limitations 
on  aggregate  unreduced  five-year  debt 
and  aggregate  unreduced  four-year  debt. 
(ij  The  aggregate  unreduced  five-year 
debt  cannot  exceed  the  aggregate 
November  16.  1985  amount. 

(ii)  The  aggregate  unreduced  four-year 
debt  cannot  exceed  the  aggregate 
.November  16, 1985  amount  less  the 
aggregate  unreduced  five-year  debt. 

(6)  Step  6:  Computation  of  reduced 
five-year  and  reduced  four-year  debt— 
(i)  Reduced  five-year  debt.  Compute  the 
amount  of  reduced  five-year  debt  by 
subtracting  from  the  aggregate 
unreduced  five-year  debt  (see  Step  5) 
the  amount  of  paydowns  (see  Step  4). 

(ii)  Reduced  four-year  debt.  To  the 
extent  that  the  amount  of  paydowns 
(see  Step  4)  exceeds  the  amount  of 
aggregate  unreduced  five-year  debt  (see 
Step  5).  compute  the  amount  of  reduced 
four-year  debt  by  subtracting  such 
excess  from  the  unreduced  four-year 
debt  (see  Step  1). 

(iii)  To  the  extent  that  paydowns  do 
not  offset  either  the  aggregate 
unreduced  five-year  amount  or  the 
aggregate  unreduced  four-year  amount, 
the  reduced  and  the  unreduced  amounts 
are  the  same. 

(iv)  All  subsequent  references  to  any 
amount  refer  to  the  aggregate  amount 
for  all  members  of  the  same  affiliated 
group  of  corporations,  unless  otherwise 
specified. 


I 
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(7)  Stfp  7:  Computation  of  the  general 
p,hci!;e-!n  arrtount.  The  general  phase-in 
amount  is  the  lesser  of — 

(i)  The  percentage  of  the  November 
16,  1985,  amount  designated  for  the 
relevant  transition  year  in  the  table 
below,  or 

(ii)  The  lowest  group  month-end  debt 
level  (see  Step  3). 

General  Phase-in  Table 


Percent- 
Transition  year                                      ^.^ 

Year  1 

Year  2— - 

Year  3 — 

75 
50 
25 

(8)  Step  6:  Cumpv'ntion  of  five-year 
phase-in  amount.  The  five-year  phase-in 

amount  is  the  lesser  of — 

(i)  The  percentage  of  the  unreduced 
five-year  debt  designated  for  the 
relevant  transition  year  in  the  table 
below,  or 

(i:)  The  percentage  of  the  reduced 
fi\e  year  debt  designated  for  the 
relevant  transition  year  in  the  table 
below. 

Five-year  Phase-in  Table 


TransrtKXi  fvat 


Year  1... 
vaara..- 
V««r  3.... 
Yeaf  4... 
Yeai  5.... 


Unfe- 
ducad 
percent- 
age 


16H 
25 
33M 
16% 


Re- 
duced 
percent- 


10 
25 
50 
100 
100 


(9)  Step  9:  Computation  of  Four-year 
Phase-in  Amount.  The  four-year  phase- 
in  amount  is  the  lesser  of — 

('.)  The  percentage  of  the  unreduced 
four-year  debt  designated  for  the 
relevant  transition  >ear  in  the  table 
below,  or 

(ii)  The  percentage  of  the  reduced 
fuur-year  debt  designated  for  the 
relevant  transition  year  in  the  table 
below. 

Four-Year  Phase-in  Table 


Transition  year 

Unre-     I      Re- 
duced    1    duced 
percanl-      pen:enl- 
age      1      age 

5 

10 
15 
20 

6'/. 

»ear  2        .    

16^ 

37  Vi 

Tea!  4    -. 

100 

1987  rules  of  allocation  and 
apportionment. 

(ii)  The  post-1986  separate  company 
amount  consists  of  the  sum  of  the 
amounts  determined  under  Steps  8  and 
9.  Interest  expense  on  this  amount  is 
computed  under  post-1986  rules  of 
allocation  and  apportionment  as  applied 
on  a  separate  company  basis. 

(iii)  The  post-1986  one-taxpayer 
amount  consists  of  the  aggregate  year- 
end  debt  (see  Step  1)  less  the  sum  of  the 
amounts  computed  under  Steps  7.  8,  and 
9.  Interest  expense  on  this  amount  is 
computed  under  post-1986  rules  as 
applied  on  a  consolidated  basis. 

(iv)  To  determine  the  extent  to  which 
the  interest  expense  of  each  separate 
company  is  subject  to  any  of  these  sets 
of  apportionment  rules,  each  company 
shall  prorate  its  own  interest  expense  by 
reference  to  the  ratio  which  each  of  the 
foregoing  categories  bears  to  the  total  of 
all  three  categories. 

(f)  Example.  XYZ  form  an  affiliated 
group. 

(1)  Step  1:  Determination  of  the  amounts 
within  the  various  debt  categories. 


(10)  Step  10:  Determination  of  group 
debt  ratio  and  application  of  transition 
relief  to  separate  company  interest 
expense,  (il  The  general  phase-in 
amount  consists  of  the  amount 
computed  under  Step  7.  Interest  expense 
on  this  amount  is  computed  under  pre- 


Histonc 

3rd  party 

deot 


Company  X 

J      $100,000 

90,000 

..1         80,000 

.,!          70,000 

100.000 

;       10.000 

Mav  29,  1985  

Dec  31.  1983 

Dec  31.  1982 

Current  debt  tevel    . 

5-year 

4-year 

$10,000 
10.000 

eipense 

Company  Y 

$200,000 

170,000 

50.000 

40.000 

250.000 

30,000 

May  29   1985        

5-year 

♦-year 

$120,000 

Dec   31    1983   

10.000 

Dec  31    1982 

expense. 

Company  Z 


Nov   16.  1965 

May  29.  1965 

Dec  31,  1983 

Dec  31,  1982 

Current  debt  level 
Currem  interest 
expense 


$300,000 
300,000 
250.000 
150.000 
350.000 
30.000 


5-year.. 
4-yeaf.. 


$50,000 
100.000 


(2)  Step  2:  Aggregation  of  the  separate 
company  amounts. 

Aggregate  November  16, 1985 $600,000 

Aggregate  5-year  debt 180.000 

Aggregate  4-year  debt 120.000 

Aggregate  Current  Debt  Level 700.000 

(3)  Step  3:  Calculation  of  lowest  group  debt 
level  for  any  month  beginning  after 
November  1965. 

An  analysis  of  the  group  month-end  debt 
levels  since  November  1985  indicates  that  in 
March  1986.  XYZ's  group  month-end  debt 
level  fell  to  $500,000.  which  represents  the 
lowest  sum  for  all  months  under 
consideration. 


(4)  Step  4:  Computation  of  paydowns. 
The  aggregate  November  16.  1985  amount 

(SGOO.OOO).  less  the  lowest  group  month-end 
debt  level  (S500.000).  yields  a  total  paydown 
in  the  amount  of  $100,000 

(5)  Step  5:  Computation  of  limitations  on 
aggregate  unreduced  five-year  debt  and 
aggregate  unreduced  four-year  debt. 
Aggregate  November  16, 

1985  amount $600,000 

Aggregate  unreduced  5-year  debt 180.000 

Aggregate  unreduced  4-year  debt 120,000 

Because  the  November  16. 1985  amount 
exceeds  the  unreduced  4-  and  5-year  debt, 
the  full  amount  of  the  4-  and  5-year  debt 
qualify  for  transition  relief.  In  cases  where 
the  November  16. 1985  amount  is  less  than 
the  4-  or  5-year  debt,  the  4-  and  5-year  debt 
amounts  are  limited  to  the  November  16. 1985 
amount.  See  the  limitations  on  the  4-year  and 
5-year  debt  amounts  in  paragraphs  (c)(6)  and 
(c)(5).  respectively,  of  this  section. 

(6)  Step  6:  Computation  of  reduced  five- 
year  and  four-year  debt. 

The  paydowns  computed  under  Step  4  are 
deemed  to  first  offset  the  aggregate 
unreduced  five-year  debt.  Accordingly,  the 
reduced  amount  of  five-year  debt  is  S80.000. 
Since  the  paydowns  are  less  than  the 
aggregate  unreduced  five-year  debt,  there  is 
no  paydown  in  connection  with  aggregate 
unreduced  four-year  debt.  Accordingly,  the 
unreduced  four-year  debt  and  the  reduced 
four-year  debt  are  both  considered  to  be 
$120,000. 

(7)  Step  7:  Computation  of  the  general 
phase-in  amount. 

In  transition  year  1,  the  general  transition 
amount  is  the  lesser  of: 

(i)  75  percent  of  the  aggregate  November 
16. 1985  amount  (75%  of  $600,000  =  $450,000); 
or 

(ii)  The  lowest  monthly  debt  level  since 
November  16, 1985  (5500,000). 

Therefore,  the  general  transition  amount  is 
$450,000. 

(8)  Step  B:  Computation  of  the  five-year 
phase-in  amount. 

In  transition  year  1.  the  five-year  phase-in 
amount  is  the  lesser  of 

(i)  8V3  percent  of  the  unreduced  five-year 
amount  (8V.i'f,  of  $180,000  =  $15,000);  or 

(ii)  10  percent  of  the  reduced  five-year 
amount  (10%  of  $80,000  =  58,000). 

Therefore,  the  five-year  phase-in  amount 
is  $8,000. 

(9)  Step  9:  Computation  of  the  four-year 
phase-in  amount. 

In  transition  year  1,  the  four-year  phase-in 
amount  is  the  lesser  of 

(i)  5  percent  of  the  unreduced  four-year 
amount  (5%  of  $120,000  =  56,000):  or 

(ii)  6V4  percent  of  the  reduced  four-year 
amount  (GV4%  of  $120,000  =  57.500). 

Therefore,  the  four-year  phase-in  amount  is 
$6,000. 

(10)  Step  10:  Determination  of  group  debt 
ratio  and  application  of  relief  to  separate 
company  interest  expense. 

(i)  As  determined  under  Step  7.  interest 
expense  on  a  total  of  $450,000  of  the  XYZ 
debt  in  the  first  transition  year  is  computed 
under  pre-1987  rules  of  allocation  and 
apportionment. 
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(n)  The  sum  of  Sleps  8  ($8,000)  and  9 
156.000)  is  S14.000.  Interest  expense  on  a  total 
of  S14.0»TO  of  XYZ  debt  is  computed  under 
post  1986  rules  of  allocation  and 
apportionment  as  applied  on  a  separate 
company  basis. 

(iii)  The  balance  of  XYZ's  aggregate  current 
debt  level  (S700.000)  less  the  sum  of  Step  7.  8 
and  9  ($464,000)  is  S236.0OO.  Interest  expense' 
on  a  total  of  S236.0*X)  of  XYZ  dtbt  is 
computi'd  under  post  1986  rules  of  allocation 
and  apportionment  as  applied  on  a 
consolidated  basis.  X.  Y.  and  Z.  respectively, 
have  current  inler.-»st  expense  of  $10,000. 
$30,000.  and  S30.(XiO.  Thus.  64.3  percent 
(450.000/ 700.0(X))  of  the  interest  expense  of 
each  separate  company  is  subject  to  pre-1987 
rules.  Two  percent  (14.(XKJ/700.000)  of  the 
interest  expense  of  each  separate  company  is 
subject  to  post  1986  rules  applied  on  a 
separate  company  basis.  Finally,  33.7  percent 
(236.000/700.000)  of  the  interest  expense  of 
each  separate  company  is  subject  to  posf- 
1986  rules  applied  on  a  consolidated  basis. 

(g)  Corporate  transfers— [\]  Effect  on 
transferee.  If  a  domestic  corporation  or 
an  affiliated  group  acquires  a  domestic 
corporation  that  is  not  a  member  of  the 
transferee's  affiliated  group  before  the 
acquisition  and  that  had  indi'btedness 
outstanding  on  November  16,  1985,  the 
November  16. 1985  amount  and  the 
unreduced  five-year  and  four-year 
amounts  of  the  acquired  member  shall 
be  taken  into  account  for  purposes  of 
computing  transition  relief  of  the 
transferee  group  for  the  taxable  year  of 
the  acquisition  and  subsequent  taxable 
years.  These  amounts  shall  be 
aggregated  with  the  respective  amounts 
of  the  transferee  group  for  such  years.  In 
addition,  the  lowest  group  debt  level  of 
the  Iran.sferee  group  for  such  vears  shall 
equal  the  lower  of 

(i)  The  sum  of  the  acquired  member's 
debt  level  for  the  month-end  taken  into 
account  in  computing  the  transferor 
group's  lowest  debt  level  for  the 
preceding  taxable  year  and  the 
transferee  groups  lowest  debt  level 
taken  into  account  in  the  preceding 
taxable  year;  or 

(ii)  rhe  lowest  end-of-month  debt 
level  for  the  transferee  group  for  the 
taxable  year  of  the  acquisition  and 
subsequent  taxable  years  determined  on 
an  aggregate  basis  under  paragraph 
(e)(3)  of  this  section. 

In  addition,  any  paydovvns  of  members 
of  the  transferor  group  other  than  the 
acquired  member  during  taxable  years 
prior  to  the  year  of  acquisition  that  were 
deemed  to  reduce  debt  of  the  acquired 
member  under  the  rules  of  paragraph 
(g)(4)  of  this  section  must  be  added  to 
paydowns  of  the  transferee  group  that 
are  otherwise  computed.  If  an  election 
under  section  338  is  effective  for  the 
acquired  member,  no  indebtedness  of 
the  acquired  member  shall  qualify  for 


transitional  relief  for  the  year  of 
acquisition  and  subsequent  taxable 
years. 

(2)  Effect  on  transferor.  In  the  case  of 
an  acquisition  of  a  member  of  an 
affiliated  group  by  a  nonmember  of  the 
group,  the  transition  attributes  of  the 
acquired  member,  other  than  paydowns 
of  the  acquired  member  during  prior 
taxable  years  that  are  considered  to 
reduce  the  debt  of  other  members  under 
the  rules  of  paragraph  (g)(4)  of  this 
section,  will  not  be  further  considered  in 
computing  the  transition  relief  of  the 
transferor  group  for  the  taxable  year 
during  which  the  acquisition  occurs  and 
subsequent  taxable  years.  Thus,  the 
November  16, 1985  amount,  the 
unreduced  five-year  and  four-year  debt 
amounts,  and  the  end-of-month  debt 
levels  of  the  transferor  group  shall  be 
computed  without  regard  to  the  acquired 
member's  respective  amounts  for 
purposes  of  computing  transition  relief 
of  the  transferor  group  for  such  years.  In 
addition,  the  lowest  group  debt  level  of 
the  transferor  group  for  such  years  shall 
equal  the  lower  of: 

(i)  The  lowest  debt  level  of  the 
members  of  the  transferor  group  (net  of 
the  debt  of  the  acquired  member  at  the 
end  of  the  relevant  month)  that  was 
taken  into  account  in  the  preceding 
taxable  yean  or 

(ii)  The  lowest  end-of-month  debt 
level  for  the  transferor  group  for  the 
taxable  year  of  the  acquisition  and 
subsequent  taxable  years  determined 
under  paragraph  (e)(3)  of  this  section 
without  regard  to  the  acquired  member. 

(3)  Assumptions  of  indebtedness.  In 
the  event  that  the  indebtedness  of  the 
acquired  member  is  assumed  by  any 
person,  transition  relief  is  available  only 
if  the  person  assuming  the  indebtedness 
is  the  successor  in  interest  as 
determined  for  purposes  of  section  381. 

(4)  Ru/es  for  attributing  paydowns 
among  separate  companies— [\)  Genera/ 
rule.  Under  paragraph  (c)(7)  of  this 
section,  paydowns  are  deemed  to  reduce 
first  the  five-year  phase-in  amount,  then 
the  four-year  phase-in  amount,  and  then 
the  general  phase-in  amount.  Thus,  a 
reduction  in  indebtedness  of  the  group 
caused  by  a  reduction  in  the  debt  of  a 
group  member  that  has  no  five-year  debt 
will  nevertheless  be  deemed  under  this 
ordering  rule  to  reduce  the  indebtedness 
of  those  group  members  that  do  have 
five-year  debt.  In  order  to  preserve  the 
effect  of  paydowns  caused  by  a 
reduction  in  the  debt  of  a  group  member 
prior  to  a  corporate  transfer  that  is 
deemed  to  reduce  debt  of  another 
member,  each  member  must  determine 
on  a  separate  company  basis  at  the  time 
of  any  transfer  the  impact  of  paydowns 


on  the  various  categories  of 
indebtedness. 

(ii)  Mechanics  of  computation. 
Separate  company  accounts  of 
paydowns  are  determined  by  prorating 
any  paydown  among  all  group  members 
with  five-year  debt  to  the  extent  thereof 
on  the  basis  of  the  relative  amounts  of 
five-year  debt.  Paydowns  in  excess  of 
five-year  debt  are  prorated  on  a  similar 
basis  among  all  group  members  with 
four-year  debt  to  the  extent  thereof  on 
the  basis  of  the  relative  amounts  of  four- 
year  debt.  Paydowns  in  excess  of  four- 
year  and  five-year  debt  are  prorated 
among  all  group  members  with  general 
phase-in  debt  to  the  extent  thereof  on 
the  basis  of  the  relative  amounts  of 
general  phase-in  debt. 

(5)  Example  (1):  Computing  separate 
company  accounts  of  reductions— (\)  Facts. 
X\Z  constitutes  an  affiliated  group  of 
corporations  that  has  a  calendar  taxable  year 
and  the  following  transition  attributes: 


Mistonc 
third 
paiy 
OeM 


Increase 


Company  X 


Nov  16.  1985 

May  29.  1985 

Dec  31.  1963 

Dec  31.  1982 j       70.000 

Juty  1966  OetM  level |     100.000     id 


$100,000  I 
80.000  .  5-ye».. 
80.000     4-yea>  . 


SO 
10.000 


Company  Y 


Nov   16.  19e5.._- _ 

S200.000 



May  29.  1985..... 

170.000 

5.year... 

S' 20.000 

Dec  31.  1983......        _    . 

50.000 

4-year 

10.000 

Dec  31.  1982 

40.000 

July  1986  dew  level 

250.000 

Company  Z 


Nov   16.  1985 I   S30O.0O0 

May  29    1985 I     290.000 

Dec  31.  1983 . 250.000 

Dec  31.  1982 150.000 

July  1986  debt  level 150.000 


5-yeai 
4-year 


S40.000 

100.00O 


In  )uly  1986,  Z  repaid  an  outstanding  loan 
in  the  principal  amount  of  $150,000.  The 
aggregate  amount  of  indebtedness  of  the  XYZ 
group  at  the  end  July  1986  is  the  lowest 
amount  of  end-of-month  indebtedness  for  the 
period  from  November  16, 1985  to  December 
31, 1986.  Because  the  November  16, 1985 
amount  is  5600,000  and  because  the  lowest 
monthly  level  of  indebtedness  of  the  XYZ 
group  is  S500.000.  the  XYZ  group  has  a 
paydown  in  the  amount  of  SlOO.OOO.  This 
paydown  partially  offsets  the  S160.000  of  five- 
year  debt  in  the  XYZ  group. 

(ii)  Analysis.  Applying  the  rule  of 
paragraph  (g)(4}  of  this  section,  separate 
company  accounts  of  paydowns  are 
computed  by  prorating  the  SlOO.OOO  paydown 
among  those  members  of  the  group  that  ha\e 
five-year  debt.  Accordingly,  the  paydoA'n  is 
prorated  between  Y  and  Z  as  follows: 


I 
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To  Y: 


$120,000 
SIOO.OOO  -<, =$75,000 

Si  60.000 


ToZ: 


$40,000 

$100,000  X  =$25,000 

$160,000 


Example  (2):  Corporate  acquisitions — (i) 

Facts.  The  facts  are  the  same  as  in  example 
(1).  On  July  15.  1987.  the  XYZ  group  sells  all 
the  stock  of  Y  to  A.  The  lowest  post- 
November  19B5  end-of-month  debt  level  of 
the  XZ  group  for  its  1987  taxable  year  is 
computed  without  regard  to  Y  and  remains 
the  July  1986  amount  as  computed  for  X  and 
Z  AY  "constitutes  an  affiliated  group  of 
corporations  after  the  acquisition.  There  was 
no  paydown  of  As  transitional  debt  as  of  the 
date  of  acquisition.  During  September  1987, 
however,  A  repaid  S1(X).000  of  November  16, 
1985  debt.  Y  repaid  no  November  16, 1985 
indebtedness  during  1987. 

(ii)  Transferee  group.  The  following 
analysis  applies  in  determining  transitional 
relief  for  purposes  of  apportioning  the 
interest  expense  of  the  transferee  group  for 
1987.  The  AY  group  has  the  following 
transition  attributes  for  1987: 


Histonc 

ttwd  party 

debt 


Increase 


Company  A 


Nov   16.  1985 

May  29,  1985 _... 

Dec   31,  1983   

Dec    31,  1982 

Seoi   1967  deot  levet 


$100,000 

250.000 

245.000 

235.000 

0 


5-yeaf.. 
4-year.. 


(A)  The  sum  of  the  lowest  debt  levels  of  Y 
($250,000)  and  A  ($100,000)  that  were  taken 
into  account  in  1986;  or 

(B)  The  lowest  end-of-month  debt  level  of 
the  AY  group  for  1987  determined  on  an 
aggregate  basis  under  paragraph  (e)(3)  of  this 
section  (the  September  1987  debt  level  of 
$250,000). 

Because  the  November  16. 1985  amount  is 
$300,000  and  because  the  lowest  monthly 
level  of  indebtedness  of  the  AY  group  is 
$250,000,  the  AY  group  has  a  paydown  in  the 
amount  of  $50,000.  In  addition,  the  paydown 
by  Z  in  1986  that  was  deemed  to  reduce  Y 
debt  is  added  to  the  paydown  computed 
above,  yielding  a  total  paydown  of  $125,000. 
This  amount  is  prorated  between  members 
that  have  five-year  debt,  eliminating  the  five- 
year  debt  of  the  group. 

(iii)  Transferor  group.  The  following 
analysis  applies  in  determining  transitional 
relief  for  purposes  of  apportioning  the 
interest  expense  of  the  transferor  group  for 
1987.  The  XZ  group  has  the  transition 
attributes  stated  below  for  1987.  The  July  31, 
1987  debt  level  is  the  lowest  aggregate  end- 
of-month  level  for  the  XZ  group  as  computed 
under  paragraph  (g)(2). 


S5.000 
10,000 


Company  Y 


Nov    16,  1985 

May  29,  1985 

Dec   31    1983   

Dec   31    1982    

Seol   198'  aeW  level 
Pre  acouisf'or  yea' 

pavocwn  ^v  anctMer 

me<^>t>ef  ol  trie 

Uansle^of  group  it>at 

re«3oced  >  s  oem 


S200,000 

170.000 

50.000 

40.000 

250.000 

75.000 


5-yea< 
4-year 


$120,000 
10.000 


The  lowest  debt  level  of  the  .^Y  group  for 
l^H"  equals  the  lower  of; 


Historic 

3rd  party 

dcot 


Increase 


Company  X 

Nov,  16,  1985 

$100,000 

May  29.  1985 

80.000    5-year 

$0 

Dec  31,  1983 

80.000     4-year 

10.000 

Dec  31,  1982 

70,000 

July  1987  debt  levef 

100.000 

Pre-acquisition 

0 

paydown  by  Y  thai 

reduced  X's  debt 

Company  Z 


Nov   18.  1985 

May  29,  1985 ^... 

Dec  31.  1983 .i... 

Dec  31.  1982 X-.- 

July  1987  debt  leva)  .. 

Pre-acqmsitKXi 
paydown  by  Y  tti«t 
reduced  Z  s  debt 


Because  the  revised  November  16, 1985 
amount  of  the  XZ  group  is  $400,000  and 
because  the  lowest  monthly  level  of 
indebtedness  of  the  XZ  group  is  $250,000,  the 
XZ  group  has  a  paydown  in  the  amount  of 
8150,000.  This  paydown  offsets  the  total  five- 
and  four-year  debt  of  the  XZ  group. 

Par.  4.  Section  1.863-3(b)(2),  Example 


(2),  subdivisions  (i)  and  [ii]  are  revi.sed 
as  to  read  as  follows: 

§1.863-3    Income  from  the  sale  of 
personal  property  derived  partly  from 
within  and  partly  from  wittiout  the  United 
States. 

*  *         *         *   '      * 

(b)  Income  partly  from  sources  within 

a  foreign  country. 

*  *        *        *        * 

(2)  Allocation  or  apportionment. 

***** 

Example  (2).  (i)  Where  an  independent 
factory  or  production  price  has  not  been 
established  as  provided  under  example  (1). 
the  gross  income  derived  from  the  sale  of 
personal  property  produced  (m  whole  or  in 
part)  by  the  taxpayer  within  the  United 
States  and  sold  within  a  foreign  country  or 
produced  [in  whole  or  in  part)  by  the 
taxpayer  within  a  foreign  country  and  sold 
within  the  United  States  shall  be  computed. 

(ii)  Of  this  gross  amount,  one  half  shall  be 
apportioned  in  accordance  with  the  value  of 
the  taxpayer's  property  within  the  United 
States  and  within  the  foreign  country,  the 
portion  attributable  to  sources  within  the 
United  States  being  determined  by 
multiplying  such  one-half  by  a  fraction,  the 
numerator  of  which  consists  of  the  value  of 
the  taxpayer's  property  within  the  United 
States  and  the  denominator  of  which  consists 
of  the  value  of  the  taxpayer's  property  both 
within  the  United  States  and  within  the 
foreign  country.  The  remaining  one-half  of 
such  gross  income  shall  be  apportioned  in 
accordance  with  the  gross  sales  of  the 
taxpayer  within  the  United  States  and  within 
the  foreign  country,  the  portion  attributable 
to  sources  within  the  United  States  being 
determined  by  multiplying  such  one-half  by  a 
fraction  the  numerator  of  which  consists  of 
the  taxpayer's  gross  sales  for  the  taxable 
year  or  period  within  the  United  States,  and 
the  denominator  of  which  consists  of  the 
taxpayer's  gross  sales  for  the  taxable  year  or 
period  both  within  the  United  States  and 
within  the  foreign  country. 

•  •  •  *         * 

James  I.  Owens, 

Acting  Commissioner  of  Internal  Revenue. 

[FR  Doc.  87-20778  Filed  S-S-S";  12:13  pm| 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart71 

[Airspace  Docket  No.  87-AWA-251 

Proposed  Establishment  of  an  Airport 
Radar  Service  Area  at  Sarasota,  FL 

agency:  Federdl  Aviation 

Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
estdblish  an  Airport  Radar  Service  Area 
(ARSA)  at  Sarasota-Bradenton  Airport, 
FL.  This  location  is  a  public  airport  with 
an  operating  control  tower  served  by  a 
Level  V  Radar  Approach  Control. 
F.s'ablishment  of  this  ARSA  would 
require  that  pilots  maintain  two-way 
radio  communication  with  air  traffic 
control  (ATC)  while  in  the  ARSA. 
Implementation  of  ARSA  procedures  at 
this  location  would  promote  the  efficient 
control  of  air  traffic  and  reduce  the  risk 
of  mid.iir  collision  in  the  terminal  area. 

DATES:  Comments  must  be  received  on 
or  before  December  11, 1987.  An 
informal  airspace  meeting  is  scheduled 
for  November  10, 1987. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  -Administration.  Office  of  the 
Chief  Counsel,  Attention:  Rules  Docket 
l.\(JC-2t)4),  Airspace  Docket  No.  87- 
AVVA-25.  800  Independence  Avenue 
SVV.,  Washington,  DC  20591. 

The  informal  airspace  meeting  place 
is  as  follows: 

Sarasota-Bradenton  Airport,  FL,  ARSA 

Time:  7:30  p.m. 

Local :on:  Airport  Administration 

Buildino.  McElmurray  Auditorium, 

Ceneral  Spaatz  Boulevard,  Sarasota 

Airport. 

The  official  docket  .may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel.  Room  916.  800  Independence 
Avenue.  SVV..  Washington,  DC. 

The  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 

Hui)ert  L.  Laser.  .Airspace  Branch  (ATO- 
241}).  .Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service.  Federal  Aviation 
.Administration.  800  Independence 
.A-.enue  SW.,  Washington,  DC  20591; 
t.'lephone:  (202J  267-9255, 


SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No  87-AWA-25."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  com.menter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 
Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs.  Attention:  Public  Inquiry 
Center.  AP.A-230,  800  Independence 
Avenue.  SW..  Washington,  DC  20591.  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedure.      j 

Meeting  Procedures 

In  addition  to  seeking  written 
comments  on  this  proposal,  the  FAA 
will  hold  an  informal  airspace  meeting 
for  the  proposed  ARSA  location  in  order 
to  receive  additional  input  with  respect 
to  the  proposal.  The  date,  time,  and 
place  for  this  meeting  is  listed  above. 
Persons  who  plan  to  attend  the  meeting 
should  be  aware  of  the  following 
procedures  to  be  followed: 

(a)  The  meeting  will  be  informal  in 
nature  and  will  be  conducted  by  the 


designated  representative  of  the 
Administrator.  Each  participant  will  be 
given  an  opportunity  to  make  a 
presentation. 

(b)  There  will  be  no  admission  fee  or 
other  charge  to  attend  and  participate. 
The  meeting  will  be  open  to  all  persons 
on  a  space-available  basis.  The  FAA 
representative  may  accelerate  the 
agenda  to  enable  early  adjournment  if 
the  progress  of  the  meeting  is  more 
expeditious  than  planned. 

(c)  The  meeting  will  not  be  recorded. 
A  summary  of  the  comments  made  at 
this  meeting  will  be  filed  in  the  docket. 

(d)  Position  papers  or  other  handout 
material  relating  to  the  substance  of  the 
meeting  may  be  accepted.  Participants 
submitting  handout  materials  should 
present  an  original  and  two  copies  to  the 
presiding  officer.  There  should  be  an 
adequate  number  of  copies  provided  for 
further  distribution  to  all  participants. 

(e)  Statements  made  by  FAA 
participants  at  the  meeting  should  not 
be  taken  as  expressing  a  final  FAA 
position. 

Agenda 

Presentation  of  Meeting  Procedures 
FAA  Presentation  of  Proposal 
Public  Presentations  and  Discussion 

Background  | 

On  April  22, 1982.  the  National 
Airspace  Review  (NAR)  plan  was 
published  in  the  Federal  Register  (47  FR 
17448).  The  plan  encompassed  a  review 
of  airspace  use  and  procedural  aspects 
of  the  ATC  system.  Among  the  main 
objectives  of  the  NAR  was  the 
improvement  of  the  ATC  system  by 
increasing  efficiency  and  reducing 
complexity.  In  its  review  of  terminal 
airspace,  NAR  Task  Group  1-2 
concluded  that  TRS.A's  should  be 
replaced.  Four  types  of  airspace 
configurations  were  considered  as 
replacement  candidates,  of  which  Model 
B,  since  redesignated  ARSA,  was  the 
consensus  recommendation. 

In  response,  the  FAA  published  NAR 
Recommendation  1-2.2.1,  'Replace 
Terminal  Radar  Service  Areas  with 
Model  B  Airspace  and  Service"  in 
Notice  83-9  (July  28.  1983;  48  FR  34286) 
proposing  the  establishment  of  ARSA's 
at  the  Robert  Mueller  Municipal  Airport, 
Austin,  TX,  and  the  Port  of  Columbus 
International  Airport,  Columbus.  OH. 
ARSA's  were  designated  at  these 
airports  on  a  temporary  basis  by  SFAR 
No.  45  (October  28. 1983;  48  FR  50038]  in 
order  to  provide  an  operational 
confirmation  of  the  ARSA  concept  for 
potential  application  on  a  national 
basis. 
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Following  a  confirmation  period  of 
more  than  a  year,  the  FAA  adopted  the 
NAR  recommendation  and.  on  February 
27,  1985,  issued  a  final  rule  (50  FR  9252;" 
March  6, 1985)  defining  an  ARSA  and 
establishing  air  traffic  rules  for 
operation  within  such  an  area. 
Concurrently,  by  separate  rulemaking 
action,  ARSAs  were  permanently 
established  at  the  Austin,  TX.  and 
Columbus,  OH.  Airports  and  also  at  the 
Baltimore/Washington  International 
Airport,  Baltimore,  MD  (50  FR  9250: 
March  6.  1985).  The  FAA  has  stated  that 
future  notices  would  propose  ARSAs 
for  other  airports  at  which  TRSA 
procedures  were  in  effect. 

Additionally,  the  NAR  Task  Group 
recommended  that  the  FAA  develop 
quantitative  criteria  for  proposing  to 
establish  ARSA's  at  locations  other  than 
those  which  are  included  in  the  TRSA 
replacement  program.  The  task  group 
recommended  that  these  criteria  take 
info  account,  among  other  things,  traffic 
mix.  flow  and  density,  airport 
configuration,  geographical  features, 
collision  risk  assessment,  and  ATC 
capabilities  to  provide  service  to  users. 
This  criteria  has  been  developed  and  is 
being  published  via  the  FAA  directives 
system. 

The  FA.-^  has  established  ARSA's  at 
89  locations  under  a  paced 
implementation  plan  to  replace  TRSA's 
with  ARSA's.  This  is  one  of  a  series  of 
notices  to  implement  ARSA's  at 
locations  with  TRSA's  or  locations 
without  TRSA's  which  warrant 
implementation  of  an  ARSA. 

Related  Rulemaking 

This  notice  proposes  ARSA 
designation  at  a  location  not  identified 
as  a  candidate  for  an  ARSA  in  the 
preamble  to  Amendment  No  71-10  (50 
FR  9252).  This  candidate  airport  meets 
the  criteria  for  ARS.^  candidacy  as 
adopted  in  FAA  directives.  Other 
candidate  locations,  whether  identified 
as  a  candidate  location  in  the  preamble 
to  Amendment  No  71-10  or  proposed  as 
a  candidate  by  virtue  of  meeting  the 
adopted  criteria,  will  be  proposed  in 
future  notices  published  in  the  Federal 
Register 

The  Current  Situation  at  the  Proposed 
ARSA  Location 

Sarasota-Bradenton  Airport  is  a 
public  airport  with  an  operating  control 
tower  served  by  a  Level  V  Radar 
Approach  Control.  The  airport 
operations  at  this  airport  are  quite 
varied  as  to  the  mix  of  aircraft.  Aircraft 
speeds  range  from  the  extremely  slow  to 
the  maximum  speed  allowed  under 
regulations  with  maneuverability 
van,'ing  from  the  extremely 


maneuverable  to  the  slower 
maneuvering  aircraft.  Although  many 
aircraft  landing  at  Sarasota-Bradenton 
Airport  are  sequenced  with  the  aid  of 
radar,  airspace  and  operating  rales  are 
not  established  by  regulation. 
Participation  by  pilots  operating  under 
visual  flight  rules  (VFR)  is  voluntary, 
although  pilots  are  urged  to  pa.riicipate. 
This  level  of  service  is  known  as  Stage  II 
and  is  provided  at  some  locations  not 
identified  as  TRS.^'s. 

Although  the  Sarasota-Bradenton 
Airport  is  not  a  TRSA  location,  the  NAR 
Task  Group  recommended  and  the  FAA 
adopted  the  establishment  of  numerical 
criteria  to  allow  airports  such  as 
Sarasota-Bradenton  with  safety,  traffic 
and  other  needs  to  become  candidates 
for  ARS.^'s  regardless  of  the  presence  of 
a  TRS.A,  Sarasota-Bradenton  Airport  is 
rapidly  becoming  more  heavily  used  by 
numerous  air  carriers  and  air  taxis.  The 
number  of  passengers  boarded  annually 
far  surpasses  that  adopted  as  being 
necessary  for  ARS.'^  candidacy. 

The  NAR  Task  Group  stated  that, 
because  there  are  different  levels  of 
service  offered  in  terminal  areas  such  as 
Sarasota-Bradenton  Airport,  users  are 
not  always  sure  of  what  restrictions  or 
privileges  exist,  or  how  to  cope  with 
them.  Stage  II  services  offered  at 
Sarasota-Bradenton  Airport  include 
traffic  advisories  and  sequencing  to  the 
runway  but  do  not  include  conflict 
resolution  in  the  terminal  airspace. 
Participation  in  this  program  is  strictly 
voluntary.  The  only  service  available 
outside  the  airport  traffic  area  is 
separation  for  instrument  flight  rule 
(IFR)  traffic  and  VFR  traffic  advisories 
as  an  additional  service.  Some  believe 
that  the  voluntary  nature  of  Stage  II  at 
airports  with  moderate  activity  levels 
does  not  adequately  address  the 
problems  associated  with 
nonparticipating  aircraft  operating  in 
relative  proximity  to  the  airport  and 
associated  approach  and  departure 
courses.  There  is  strong  advocacy 
among  user  organizations  that  terminal 
radar  facilities  should  provide  all  pilots 
the  same  service  in  the  same  way,  to  the 
extent  feasible,  within  standard  size 
airspace  designations. 

Aircraft  operating  under  VFR  to  or 
from  a  satellite  airport  and  within  the 
airport  traffic  area  (ATA)  of  the  primarj' 
airport  are  excluded  from  the  two-way 
radio  communications  requirement  of 
§  91.87.  This  condition  is  acceptable 
until  the  volume  and  density  of  traffic  at 
the  primary  airport  dictates  further 
action.  The  volume  and  density  of  air 
traffic  at  the  Sarasota-Bradenton  Airport 
has  reached  that  point  when  two-way 
communication  between  ATC  and  all 
aircraft  is  necessary. 


The  Proposal 

The  FAA  is  considering  an 
amendment  to  §  71.501  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  establish  an  ARSA  at 
Sarasota-Bradenton  Airport.  FL.  The 
proposed  ARSA  is  depicted  on  the  chart 
in  Appendix  1  to  this  notice. 

F.A.'\  regulations,  14  CFR  91.88,  define 
ARSA  and  prescribe  operating  rules  for 
aircraft,  ultralight  vehicles,  and 
parachute  jump  operations  in  airspace 
designated  as  an  ARSA. 

The  ARSA  rule  provides  in  part  that. 
prior  to  entering  the  ARSA,  any  aircraft 
arriving  at  any  airport  in  an  ARSA  or 
flying  through  an  ARSA  must:  (1) 
Establish  two-way  radio 
communications  with  the  ATC  facility 
having  jurisdiction  over  the  area,  and  (2) 
while  in  the  ARSA.  maintain  two-way 
radio  communications  with  that  ATC 
facility.  For  aircraft  departing  from  the 
primarj'  airport  within  the  ARSA.  two- 
way  radio  communications  must  be 
maintained  with  the  ATC  facility  having 
jurisdiction  over  the  area.  For  aircraft 
departing  a  satellite  airport  within  the 
ARSA.  two-way  radio  communications 
m.ust  be  established  as  soon  as 
practicable  after  takeoff  with  the  ATC 
facility  having  jurisdiction  over  the  area, 
and  thereafter  maintained  while 
operating  within  the  ARS.A. 

All  aircraft  operating  within  an  ARSA 
are  required  to  comply  with  all  ATC 
clearances  and  instructions  and  any 
FAA  arrival  or  departure  traffic  pattern 
for  the  airport  of  intended  operation. 
However,  the  rule  permits  ATC  to 
authorize  appropriate  deviations  to  any 
of  the  operating  requirements  of  the  rule 
when  safety  considerations  justify  the 
deviation  or  more  efficient  utilization  of 
the  airspace  can  be  attained  Ultralight 
vehicle  operations  and  parachute  jumps 
in  an  ARSA  may  only  be  conducted 
under  the  terms  of  an  ATC 
authorization. 

The  FA.A  adopted  the  .NAR  task  group 
recommendation  that  each  ARS.A  be  of 
the  same  airspace  configuration  insofar 
as  practicable.  The  standard  ARSA 
consists  of  airspace  within  5  nautical 
miles  of  the  primary  airport  extending 
from  the  surface  to  an  altitude  of  4,000 
feet  above  that  airport's  elevation,  and 
that  airspace  between  5  and  10  nautical 
miles  from  the  primary  airport  from 
1,200  feet  above  the  surface  to  an 
altitude  of  4.000  feet  above  that  airport's 
elevation.  Proposed  deviation  from  the 
standard  has  been  necessary  at  some 
airports  due  to  adjacent  regulatory 
airspace,  international  boundaries, 
topography,  or  unusual  operational 
requirements. 
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Dennitions,  operating  requirements, 
and  specific  airspace  designations 
appHcahle  to  ARSA  may  be  found  in  14 
CFR  P^rt  71.  §  71.14  and  §  71.501,  and 
Part  91.  §  91.1  and  §91.88. 

For  the  reasons  discu.ssed  under 
"Regulatory  Evaluation,"  the  FAA  has 
determined  that  this  proposed  regulation 
is  not  a  "major  rule"  under  Executive 
Order  12291  and  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26,  1979). 

Regulatory  Evaluation 

1  hf  FAA  has  conducted  a  Regulatory 
E.aiudtion  of  the  proposed 
e.st.iblishment  of  an  ARSA  at  Sarasota 
Bradenton  Airport.  The  major  findings 
of  that  evaluation  are  summarized 
below,  and  the  evaluation  is  available  in 
the  regulatory  docket, 

a.  Costs 

Costs  which  potentially  could  result 
from  the  establishment  of  additional 
ARSA  sites  fall  into  the  following 
categories: 

(1)  Air  traffic  controller  staffing, 
controller  training,  and  facility 
equipment  costs  incurred  by  the  FAA. 

(2)  Costs  associated  with  the  revision 
of  charts,  notification  of  the  public,  and 
pilot  education. 

(3)  Additional  operating  costs  for 
circumnavigating  or  flying  over  the 
ARSA. 

(4)  Potential  delay  costs  resulting  from 
operations  within  an  .ARS.-X. 

(5)  The  need  for  some  operators  to 
purchase  radio  transceivers. 

(6)  Miscellaneous  costs. 

It  has  been  the  F.AA's  experience, 
however,  that  these  potential  costs  do 
not  materialize  to  any  appreciable 
degree,  and  when  they  do  occur,  they 
are  transitional,  relatively  low  in 
magnitude,  or  attributable  to  specific 
implementation  problems  that  have 
been  experienced  at  a  very  small 
minority  of  .ARSA  sites.  The  reasons  for 
these  conclusions  are  presented  below. 

FAA  expects  that  the  ARSA  proposed 
in  this  notice  can  be  implemented 
without  requiring  additional  controller 
personnel  above  current  authorized 
staffing  levels,  because  participation  in 
the  Stage  II  service  is  already  quite  high, 
and  the  separation  standards  permitted 
in  ARSA's  will  allow  controllers  to 
absorb  the  slight  increase  in 
participating  traffic  by  handling  ail 
traffic  much  more  efficiently.  Further, 
because  controller  training  will  be 
conducted  during  normal  working  hours, 
and  Sarasota-Bradenton  Airport  already 
operates  the  necessary  radar  equipment, 
FAA  does  not  expect  to  incur  any 
appreciable  implementation  costs. 


Essentially,  the  FAA  will  modify  its 
terminal  radar  procedures  at  the 
proposed  ARSA  site  in  a  manner  that 
will  make  more  efficient  use  of  existing 
resources. 

No  additional  costs  are  expected  to  be 
incurred  because  of  the  need  to  revise 
sectional  charts  to  incorporate  the  new 
ARSA  airspace  boundaries.  Changes  of 
this  nature  are  routinely  made  during 
charting  cycles,  and  the  planned 
effective  dates  for  newly  established 
ARSA's  are  scheduled  to  coincide  with 
the  regular  6-Bionth  chart  publication 
intervals. 

This  rulemaking  proceeding  and 
process  will  satisfy  much  of  the  need  to 
notify  the  public  and  educate  pilots 
about  ARSA  operations.  The  informal 
public  meeting  being  held  at  each 
location  where  an  ARSA  is  being 
proposed  provides  pilots  with  the  best 
opportunity  to  learn  both  how  an  ARSA 
works  and  how  it  will  affect  their  local 
operations.  The  expenses  associated 
with  these  public  meetings  are 
considered  costs  attributable  to  the 
rulemaking  ptocess;  however,  any  public 
information  costs  following 
establishment  of  a  new  ARS.A  are 
strictly  attributable  to  the  ARSA.  The 
FAA  expects  to  distribute  a  Letter  to 
Airmen  to  all  pilots  residing  within  50 
miles  of  ARSA  sites  explaining  the 
operation  and  configuration  of  the 
ARSA  finally  adopted.  The  FAA  also 
has  issued  an  Advisory  Circular  on 
ARSA's.  The  combined  Letter  to  Airmen 
and  prorated  Advisory  Circular  costs 
have  been  estimated  to  be 
approximately  $500  for  each  ARSA  site. 
This  cost  is  incurred  only  once  upon  the 
initial  establishment  of  an  ARSA. 

Information  on  ARSA's  following  the 
establishment  of  additional  sites  will 
also  be  disseminated  at  aviation  safety 
seminars  conducted  throughout  the 
country  by  various  district  offices.  These 
seminars  are  regularly  provided  by  the 
FAA  to  discuss  a  variety  of  aviation 
safety  issues  and,  therefore,  will  not 
involve  additional  costs  strictly  as  a 
result  of  the  ARSA  program. 
Additionally,  no  significant  costs  are 
expected  to  be  incurred  as  a  result  of  the 
follow-on  user  meetings  that  will  be  held 
at  each  site  following  implementation  of 
the  ARSA  which  will  allow  users  to 
provide  feedback  to  the  FAA  on  local 
ARSA  operations.  These  meetings  are 
being  held  at  public  or  other  facilities 
which  are  being  provided  free  of  charge 
or  at  nominal  cost.  Further,  because 
these  meetings  are  being  conducted  by 
local  FAA  facility  personnel,  no  travel, 
per  diem,  or  overtime  costs  will  be 
incurred  by  regional  or  headquarters 
personnel. 


FAA  anticipates  that  some  pilots  who 
currently  transit  the  terminal  area 
without  establishing  radio 
communications  or  participating  in 
radar  services  may  choose  to 
circumnavigate  the  mandatory 
participation  airspace  of  an  ARSA 
rather  than  participate.  Some  minor 
delay  costs  will  be  incurred  by  these 
pilots  because  of  the  additional  aircraft 
variable  operating  cost  and  lost  crew 
and  passenger  time  resulting  from  the 
deviation.  Other  pilots  may  elect  to 
overfly  the  .ARSA,  or  transit  below  the 
1,200  feet  above  ground  level  (AGL) 
floor  between  the  5-  and  10-nautical- 
mile  rings.  Although  this  will  not  result 
in  any  appreciable  delay,  a  small 
additional  fuel  burn  will  result  from  the 
climb  portion  of  the  altitude  adjustment 
(which  will  be  offset  somewhat  by  the 
descent). 

FAA  recognizes  that  the  potential 
exists  for  delay  to  develop  at  some 
locations  following  establishment  of  an 
ARSA.  The  additional  traffic  that  the 
radar  facilities  will  be  handling  as  a 
result  of  the  mandatory  participation 
requirement  may,  in  some  instances, 
result  im  minor  delays  to  aircraft 
operations.  FAA  does  not  expect  such 
delay  to  be  appreciable.  FAA  expects 
that  the  greater  flexibility  afforded 
controllers  in  handling  traffic  as  a  result 
of  the  separation  standards  allowed  in 
an  ARSA  will  keep  delay  problems  to  a 
minimum.  Those  that  do  occur  will  be 
transitional  in  nature,  diminishing  as 
facilities  gain  operating  experience  with 
ARSA's  and  learn  how  to  tailor 
procedures  and  allocate  resources  to 
take  fullest  advantage  of  the  efficiencies 
that  an  ARSA  will  permit.  This  has  been 
the  experience  at  most  of  the  locations 
where  ARAS's  have  been  in  effect  for 
the  longest  period  of  time  and  is  the 
recurring  trend  at  the  locations  that 
have  been  more  recently  designated. 

The  FAA  does  not  expect  that  any 
operators  will  find  it  necessary  to  install 
radio  transceivers  as  a  result  of 
establishing  the  ARSA  proposed  in  this 
notice.  Aircraft  operating  to  and  from 
primary  airports  already  are  required  to 
have  two-way  radio  communications 
capability  because  of  existing  airport 
traffic  areas  and,  therefore,  will  not 
incur  any  additional  costs  as  a  result  of 
the  proposed  ARS.A.  Further,  the  FAA 
has  made  an  effort  to  minimize  these 
potential  costs  throughout  the  ARSA 
program  by  providing  airspace 
exclusions,  or  cutouts,  for  satellite 
airports  located  within  5  nautical  miles 
of  the  ARSA  center  where  the  ARSA 
would  otherwise  have  extended  down  to 
the  surface.  Procedural  agreements 
between  the  local  ATC  facility  and  the 
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affected  airports  have  also  been  used  to 
avoid  radio  installation  costs. 

At  some  proposed  ARSA  locations, 
special  situations  might  exist  where 
establishment  of  an  ARSA  could  impose 
certain  costs  on  users  of  that  airspace. 
However,  exclusions,  cutouts,  and 
special  procedures  have  been  used 
extensively  throughout  the  ARSA 
program  to  alleviate  adverse  impacts  on 
local  fixed  base  and  airport  operators. 
Similarly,  the  FAA  has  eliminated 
potential  adverse  impacts  on  existing 
flight  training  practice  areas,  as  well  as 
soaring,  ballooning,  parachuting, 
ultralight  and  banner  towing  activities, 
by  developing  special  procedures  to 
accommodate  these  activities  through 
local  agreements  between  ATC  facilities 
and  the  affected  organizations.  For  these 
reasons,  the  FAA  does  not  expect  that 
any  such  adverse  impact  will  occur  at 
the  candidate  ARSA  sites  proposed  in 
this  notice. 

b.  Benefits 

Much  of  the  benefit  that  will  result 
from  ARSA's  is  nonquantifiable  and  is 
attributable  to  simplification  and 
standardization  of  ARSA  configurations 
and  procedures.  Further,  once 
experience  is  gained  in  ARSA 
operations,  the  flexibility  allowed  air 
traffic  controllers  in  handling  traffic 
within  an  ARSA  will  enable  them  to 
move  traffic  as  efficiently  as  at  present 
but  with  increased  safety. 

Some  of  the  benefits  of  the  ARSA 
cannot  be  specifically  attributed  to 
individual  candidate  airports,  but  rather 
will  result  from  the  overall 
improvements  in  terminal  area  ATC 
procedures  realized  as  ARSA's  are 
implemented,  throughout  the  country. 
ARSA's  have  the  potential  of  reducing 
both  near  and  actual  midair  collisions  at 
the  airports  where  they  are  established. 
Based  upon  the  experience  at  the  Austin 
and  Columbus  ARSA  confirmation  sites, 
FAA  estimates  that  near  miidair 
collisions  may  be  reduced  by 
approximately  35  to  40  percent.  Further, 
FAA  estimates  that  implementation  of 
the  ARSA  program  nationally  may 
prevent  approximately  one  midair 
collision  every  1  to  2  years  throughout 
the  United  States.  The  quantifiable 
benefits  of  preventing  a  midair  collision 
can  range  from  less  than  Si 00. 000, 
resulting  from  the  prevention  of  a  minor 
nonfatal  accident  between  general 
aviation  aircraft,  to  $300  million  or  more. 
resulting  from  the  prevention  of  a  midair 
collision  involving  a  large  air  carrier 
aircraft  and  numerous  fatalities. 
Establishment  of  an  ARSA  at  the  site 
proposed  in  this  notice  will  contribute  to 
these  improvements  in  safety. 


c.  Comparison  of  Costs  and  Benefits 

A  direct  comparison  of  the  costs  and 
benefits  of  this  proposal  is  difficult  for  a 
number  of  reasons.  Many  of  the  benefits 
of  the  rule  are  nonquantifiable.  and  it  is 
difficult  to  specifically  attribute  the 
standardization  benefits,  as  well  as  the 
safety  benefits,  to  individual  candidate 
ARSA  sites. 

FAA  expects  that  any  adjustment 
problems  that  may  be  experienced  at 
the  ARSA  location  proposed  in  this 
notice  will  only  be  temporary,  and  that 
once  established,  the  ARSA  will  result 
in  efficient  terminal  area  operations. 
This  has  been  the  experience  at  the  vast 
majority  of  ARSA  sites  that  have 
already  been  implemented.  In  addition, 
establishment  of  the  proposed  ARSA 
site  will  contribute  to  a  reduction  in 
near  and  actual  midair  collisions.  For 
these  reasons,  FAA  expects  that 
establishment  of  the  ARSA  proposed  in 
this  notice  will  produce  long  term, 
ongoing  benefits  that  will  far  exceed 
their  costs,  which  are  essentially 
transitional  in  nature. 

International  Trade  Impact  Analysis 

This  proposed  regulation  will  only 

affect  terminal  airspace  operating 
procedures  at  selected  airports  within 
the  United  States.  As  such,  it  will  have 
no  affect  on  the  sale  of  foreign  aviation 
products  or  services  in  the  United 
States,  nor  will  it  affect  the  sale  of 
United  States  aviation  products  or 
services  in  foreign  countries. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  and  disproportionately 
burdened  by  government  regulations. 
Small  entities  are  independently  owned 
and  operated  small  businesses  and 
small  not-for-profit  organizations.  The 
RFA  requires  agencies  to  review  rules 
that  may  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

The  small  entities  that  potentially 
could  be  affected  by  implementation  of 
the  ARSA  program  include  the  fixed- 
base  operators,  flight  schools, 
agricultural  operators  and  other  small 
aviation  businesses  located  at  satellite 
airports  withm  5  nautical  miles  of  the 
ARSA  center.  If  the  mandatory 
participation  requirement  were  to 
extend  down  to  the  surface  at  these 
airports,  where  under  current 
regulations  participation  in  Stage  II  and 
radio  communication  with  ATC  is 
voluntary,  operations  at  these  airports 
might  be  altered,  and  some  business 
could  be  lost  to  airports  outside  of  the 


ARSA  core.  FAA  has  proposed  to 
exclude  many  satellite  airports  'ocated 
within  5  nautical  miles  of  the  primary 
airport  at  candidate  ARSA  sites  to  avoid 
adversely  impacting  their  operations 
and  to  simplify  coordinating  ATC 
responsibilities  between  the  primary 
and  satellite  airports.  In  some  cases,  the 
same  purposes  will  be  achieved  through 
Letters  of  Agreement  between  ATC  and 
the  affected  airports  that  establish 
special  procedures  for  operating  to  and 
from  these  airports.  In  this  manner,  FAA 
expects  to  eliminate  any  adverse  impact 
on  the  operations  of  small  satellite 
airports  that  potentially  could  result 
from  the  ARSA  program.  Similarly.  FAA 
expects  to  eliminate  potentially  adverse 
impacts  on  existing  flight  training 
practice  areas,  as  well  as  soaring, 
ballooning,  parachuting,  ultralight,  and 
banner  towing  activities,  by  developing 
special  procedures  that  will 
accommodate  these  activities  through 
local  agreements  between  ATC  facilities 
and  the  affected  organizations.  FAA  has 
utilized  such  arrangements  extensively 
in  implementing  the  ARSA's  that  have 
been  established  to  date. 

Further,  because  the  FAA  expects  that 
any  delay  problems  that  may  initially 
develop  following  implementation  of  an 
ARSA  will  be  transitory,  and  because 
the  airports  that  will  be  affected  by  the 
ARSA  program  represent  only  a  small 
proportion  of  all  the  public  use  airports 
in  operation  within  the  United  States, 
small  entities  of  any  type  that  use 
aircraft  in  the  course  of  their  business 
will  not  be  adversely  impacted. 

For  these  reasons,  the  FAA  certifies 
that  the  proposed  regulation,  if  adopted, 
will  not  result  in  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  and  a  regulatory  flexibility 
analysis  is  not  required  under  the  terms 
of  the  RFA. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Airport  radar  service 
areas. 

The  Proposed  .Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIR'//AYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a),  1510: 
Executive  Order  10854:  49  U.S.C.  106(g) 
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iRpvised  Pub   L  9--*-i9.  ,Vr.uary  12,  1983):  14 
CFR  n  69 

§71.501     (Amended) 

2.  Section  ~1.501  is  omended  as 

follows 

Sdrasota-Bradenton  .\irport.  FL  |\ew) 

Ihd!  cJir<ip,irp  exiendir.a  upward  from  the 


.JCe    'O   d!:Ll    ! 


iu  Jinn  4,1.100  fee!  MSL 


within  a  5-mile  radius  of  the  Sarasota- 
Bradenton  Airport  (lat.  27'23'42"  N.,  long. 
82°33'15"  W.);  and  that  airspace  extending 
upward  from  1^00  feet  MSL  to  and  including 
4.000  feet  MSL  within  a  10-mile  radius  of  the 
Sarasota-Bradenton  Airport.  This  airport 
radar  service  area  is  effective  during  the 
specific  days  and  hours  of  operation  of  the 
Sarasota  Tower  and  Approach  Control 
Facility  as  established  in  advance  by  a 


Notice  to  Airmen.  The  effective  dates  and 
times  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 

Issued  in  Washington,  DC.  on  September  4, 
1987. 

Shelomo  Wugalter, 
A  cting  Manager,  A  irspace-R  ules  and 
Aeronautical  Information  Division. 
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UNITED  STATES  INFORMATION 
AGENCY 

Convention  on  Cultural  Property 
Implementation  Act  (Pub.  L.  97-446); 
Import  Restrictions  on  Archaeological 
Material  From  El  Salvador 

Pursuant  to  tiie  authority  vested  in  me 
u:;der  F.xecutive  Order  12555.  and 
D.!l'.\gation  Order  No.  86-3  of  Niarch  18. 
19H6  151  FR  10137). 

Findings 

I  hereby  find: 

(1)  That  the  Republic  of  El  Salvador 
made  a  request  to  the  United  States 
Government  of  the  type  and  in  the  form 
required  by  sec.  303(a)  of  the  Act,  19 
U.S.C.  2602(d).  on  March  13,  1987. 
seeking  emergency  U.S.  import 
restrictions  and  has  supplied 
information  which  supports  a 
determination  that  an  emergency 
condition  e.\ists  with  respect  to 
archaeological  m.dferial  from  the  Cara 
Sucia  Archaeological  Region,  which 
material  was  identified  as  comprising  a 
p.irt  of  the  Republic's  cultural  patrimony 
in  danger  of  being  pillaged  in  crisis 
proportions: 

(2)  That,  pursuant  to  sec.  303(f)(1),  19 
U  B.C.  2602(fl(l),  notification  of  this 
request  was  published  in  the  Federal 
Register  of  April  8,  1987  (52  FR  11413); 

(J)  Thiit,  pursuant  to  sec.  303(f)(2),  19 
US.C.  2602(f)(2),  this  request  was 
submitted  to  the  Cultural  Property 
Advisory  Committee  on  April  21, 1987 
for  investigation,  review  and 
recommendation; 

(4)  That  on  July  16, 1987  the 
Committee  transmitted  to  me  its  Report 
within  the  statutory  ninety  (90)  day 
period  prescribed  in  section  304(c)(2),  19 
U  S.C.  2603(c)(2): 

{')]  That  the  Committee,  in  accordance 
With  the  requirements  of  sec.  306(fl.  19 
use.  2605(n.  has  thoroughly 
considered  this  request  and  has 
investigated  the  situation  described  in  it; 

(6)  That  the  Committee  recommends 
that  emergency  import  restrictions  be 
imposed  on  archaeological  material 
from  the  Cara  Sucia  Archaeological 
Region; 

(7)  That  the  Cara  Sucia 
Archaeological  Region  in  the 
southwestern  area  of  the  Department  of 
Ahuachapan  of  El  Salvador  is  a 
naturally  defined  but  environmentally 
diverse  costal  plain  m.easuring 
approximately  sixty-six  (66)  square 
miles,  and  .more  particularly  defined  as 
an  area  comprised  by  a  line  beginning  at 
a  point  on  the  Pacific  Ocean  at  El 
Salvador's  common  border  with 
Guate-mala  and  following  the  border 
north  to  the  border  crossing  of  the 


coastal  highway  (carretera  del  litoral), 
then  following  a  line  eastward  and 
including  the  cities,  villages  and  towns 
of  La  Ceiba,  El  Corozo,  Aguachapio  and 
Cuilapa  to  the  crossing  of  the  coastal 
highway  at  the  El  Rosario  River  thence 
south  following  the  river  to  the  Pacific 
Ocean,  which  area  includes  the 
archaeological  locations  of  El  Carmen, 
Cara  Sucia,  El  Tacahol,  Aguachapio,  La 
Caseta,  Nueva  York,  El  Cajete,  and  El 
Guisany; 

(8)  That  archaeological  material  is 
identifiable  as  coming  from  the  Cara 
Sucia  Archaeological  Region,  that  this 
Region  is  recognized  to  be  of  high 
cultural  significance,  and  that  this  site  is 
in  jeopardy  from  pillage  and  dispersal, 
which  is,  or  threatens  to  be,  of  crisis 
proportions;  and 

(9)  That  the  imposition  of  emergency 
import  restrictions  on  a  temporary  basis 
would,  in  whole  or  in  part,  reduce  the 
incentive  for  pillage  and  dispersal  of  the 
archaeological  material  from  the  Cara 
Sucia  Archaeological  Region. 

Determinations 

Now,  therefore,  in  accordance  with 
the  aforementioned  authority  vested  in 
me,  I  hereby  determine: 

(1)  That,  pursuant  to  section  304(b)  of 
the  Act,  19  U.S.C.  2603(b),  an  emergency 
condition  exists  in  the  Cara  Sucia 
Archaeological  Region; 

(2)  That  the  import  restrictions  set 
forth  in  section  307. 19  U.S.C.  2606,  be 
applied  to  the  archaeological  material 
from  the  Cara  Sucia  Archaeological 
Region;  and 

(3)  That,  in  accordance  with  the 
provisions  of  section  304(c)(3),  19  U.S.C. 
2603(c)(3),  the  duration  of  such 
restrictions  shall  extend  until  March  13, 
1992,  five  years  from  the  date  on  which 
the  Republic  of  El  Salvador's  request 
was  made  to  the  United  States. 

Dated:  September  4, 1987. 
Marvin  Stone, 
Deputy  Director. 
|FR  Doc.  87-20DO4  Filed  9-10-87:  9:43  am] 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

[T.D.  87-104] 

Import  Restrictions  on  Archaeological 
Material  From  El  Salvador 

agency:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
ACTION:  Notice  of  import  restrictions. 

summary:  This  document  advises  the 
public  that  in  accordance  with  a  request 


from  the  Government  of  El  Salvador, 
restrictions  are  being  placed  on  the 
importation  of  certain  endangered 
archaeological  material  from  El 
Salvador.  This  action,  which  is  being 
taken  pursuant  to  the  Convention  on 
Cultural  Property  Implementation  Act 
and  in  accordance  with  the  United 
Nations  Educational,  Scientific  and 
Cultural  Organization  (UNESCO) 
Convention  on  the  Means  of  Prohibiting 
and  Preventing  the  Illicit  Import.  Export 
and  Transfer  of  Ownership  of  Cultural 
Property,  and  in  cooperation  with  the 
U.S.  Information  Agency,  will  assist  El 
Salvador  in  protecting  its  cultural 
patrimony. 

EFFECTIVE  DATE:  September  11, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Legal  aspects:  Samuel  Orandle,  Entry 

Procedures  and  Penalties  Division 

(202-566-5765); 
Operational  aspects:  Louis  Alfano, 

Commercial  Compliance  Division 

(202-566-8651). 
SUPPLEMENTARY  INFORMATION: 


UM  i 


Background 

The  value  of  cultural  property, 
whether  archaeological  or  ethnological 
in  nature,  is  imm.easurable.  Such  items 
often  constitute  the  very  essence  of  a 
society  and  convey  important 
information  concerning  a  people's  origin, 
history,  and  traditional  setting.  The 
importance  and  popularity  of  such  items 
regrettably  makes  them  targets  of  theft, 
encourages  clandestine  looting  of 
archaeological  sites,  and  accompanying 
illegal  exporting  and  importing. 

There  has  been  growing  concern  in 
the  U.S.  regarding  the  need  for 
protecting  endangered  cultural  property. 
The  appearance  in  the  U.S.  of  stolen  or 
illegally  exported  artifacts  from  other 
countries  where  there  has  been  recent 
pillaging  has,  on  occasion,  strained  our 
foreign  and  cultural  relations.  This 
situation,  combined  with  the  concerns  of 
the  museum,  archaeological,  and 
scholarly  communities,  was  recognized 
by  the  President  and  Congress.  It 
became  apparent  that  it  was  in  the 
national  interest  for  the  U.S.  to  join  with 
other  countries  to  control  illegal 
trafficking  of  such  articles  in 
international  commerce. 

The  U.S.  joined  international  efforts 
and  actively  participated  in 
deliberations  resulting  in  the  1970 
UNESCO  Convention  on  the  Means  of 
Prohibiting  and  Preventing  the  Illicit 
Import,  Export  and  Transfer  of 
Ownership  of  Cultural  Property  (823 
U.N.T.S.  231  (1972)).  U.S.  acceptance  of 
the  1970  UNESCO  Convention  was 
codified  into  U.S.  law  as  the 
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"Convention  on  Cultural  Property 
Implementation  Act"  (Pub,  L,  97-446,  19 
U.S,C.  2601  et  seq.].  The  spirit  of  the 
Convention  was  enacted  into  law  to 
promote  U.S.  leadership  in  achieving 
greater  international  cooperation 
towards  preserving  cultural  treasures 
that  are  of  importance  not  only  to  the 
nations  whence  they  originate,  but  also 
to  greater  international  understanding  of 
mankind's  common  heritage.  In  1983,  the 
U,S.  became  the  first  major  art  importing 
country  to  implement  the  1970 
Convention, 

It  was  with  these  goals  in  mind  that 
Customs  issued  interim  regulations  to 
carry  out  the  policies  of  the  Act,  The 
interim  regulations,  which  were  set  forth 
in  §  12,104.  Customs  Regulations  (19 
CFR  12,104),  were  published  in  the 
Federal  Register  as  T,D.  85-107  on  June 
25, 1985  (50  VR  26193),  and  took  effect 
immediately.  After  consideration  of 
comments  received  on  the  interim 
regulations,  final  regulations  were 
issued  as  T.D.  86-52,  published  in  the 
Federal  Register  on  February  27,  1986 
(51  FR  6905),  and  took  effect  on  March 
31. 1936, 

El  Salvador 

Under  section  303(a)(3)  of  the  Cultural 
Property  Implementation  Act  (19  U,S.C. 
2602(a)(3)),  the  Government  of  El 
Salvador,  a  State  Party  to  the  1970 
UNESCO  Convention,  requested  the 
U.S,  Government  to  impose  import 
restrictions  on  certain  endangered 
archaeological  material  to  assist  El 
Salvador  in  protecting  its  cultural 
patrimony.  Notice  of  receipt  of  the 
request  was  published  by  the  U.S. 
Information  Agency  (USIA)  in  the 
Federal  Register  on  April  8, 1987  (52  FR 
11414). 

On  April  21, 1987,  the  request  was 
referred  to  the  Cultural  Property 
Advisory  Committee,  which  conducted  a 
review  and  investigation,  and  submitted 
its  report  in  accordance  with  the 
provisions  of  19  U.S.C.  2605(f)  to  the 
Deputy  Director,  USIA,  on  July  16,  1987, 
The  Committee  found  the  situation  in  El 
Salvador  to  be  an  emergency  and 
recommended  that  the  US.  Government 
impose  emergency  import  restrictions. 
The  Deputy  Director,  pursuant  to  the 
authority  vested  in  him  under  Executive 
Order  12555  and  USI.^  Delegation  Order 
86-3,  considered  the  Committee's 
recommendations  and  made  his 
determination  that  emergency  import 
restrictions  be  applied.  (See  this  issue  of 
the  Federal  Register.) 

The  Commissioner  of  Customs,  in 
consultation  with  the  Deputy  Director  of 
the  USIA,  has  drawn  up  a  list  of  covered 
archaeological  material  from  the  Cara 
Sucia  archaeological  region  in  El 


Salvador,  The  materials  on  the  lis*  are 
subject  to  the  1970  UNESCO  Convention 
and  1 12.104,  Customs  Regulations.  As 
provided  in  19  U.S.C.  2601  et  seq..  and 
§  12,104a.  Customs  Regulations,  listed 
material  from  this  region  may  not  be 
imported  into  the  U.S.  unless 
accompanied  by  documentation 
certifying  that  the  material  left  El 
Salvador  legally  and  not  in  violation  of 
the  laws  of  El  Salvador. 

In  the  event  an  importer  cannot 
produce  the  certificate,  documentation, 
or  evidence  required  in  §  12.104c 
Customs  Regulations,  at  the  time  of 
making  entry,  §  12.104d  provides  that 
the  district  director  of  Customs  shall 
take  custody  of  the  material  until  the 
certificate,  documentation,  or  evidence 
is  presented.  Section  12.104e  provides 
that  if  the  importer  states  in  writing  that 
he  will  not  attempt  to  secure  the 
required  certificate,  documentation,  or 
evidence,  or  the  importer  does  not 
present  the  required  certificate, 
documentation,  or  evidence  to  Customs 
within  the  time  provided,  the  material 
shall  be  seized  and  summarily  forfeited 
to  the  U.S.  in  accordance  with  the 
provisions  of  Part  162.  Customs 
Regulations  (19  CFR  Part  162). 

Illustrative  List  of  Categories  of 
Prehispanic  Archaeological  Objects 
From  the  Cara  Sucia  Archaeological 
Region 

The  following  descriptions  are 
illustrative  and  representative  but  are 
not  intended  to  be  exhaustive  or 
restrictively  typical. 

Ceramic  Vessels 

1.  Miniature  bottles,  bowls.  Jars, 
flasks  of  fine  clay,  cream  to  brown 
colored,  sometimes  with  stamped  or 
carved  designs,  measuring  2  to  3  inches 
in  height. 

2.  Bowls:  Low,  open  vessels  in  a 
variety  of  styles  and  colors  usually  4  to 
10  inches  in  diameter  and  4  and  5  inches 
in  height.  Styles  include: 

— Arambala  polychrome,  reddish  brown 
to  brown  color,  with  glyphic  and/or 
animal  motifs  and  bands; 

— Salinitas  polychrome,  streaky  cream 
to  orange  colored  with  black  bands 
and  designs  such  as  spirals  and 
animals; 

— Usulutan  style,  a  "negative" 

decorative  technique  with  light  color 
lines  on  a  darker  background;  often 
colored  cream  and  orange  to  light 
brown; 

— Delirio  bichrome,  red  design  on  a 
cream  surface: 

— OlocuUta  monochrome,  bright  orange 
with  traces  of  paint; 

— Lolotique  monochrome,  dull  red 
decorated  with  finely  incised  lines; 


— Pmos  monochrome,  black-brown 
surface  usually  weathered  to  matte 
appearance,  fine  to  coarsely  incised 
design  that  may  have  a  dull  red 
pigment  rubbed  in; 

— Santa  Tecla  monochrome,  dull  red 
sometimes  with  faceted  shoulder. 

3.  Jars:  Vessels  with  neck  and  narrow 
opening,  sometimes  with  handles, 
usually  measuring  7  to  9  inches  in 
height.  Styles  include: 

— Guarumal  bichrome.  white  dots  on 

orange-red  background; 
— Usulutan  style,  a  "negative" 

decorative  technique,  with  light  color 

lines  on  a  darker  background;  often 

colored  cream  and  orange  to  light 

brown; 
— Plumbate  monochrome,  lead  grey  to 

orange  colored  with  metallic  sheen. 

sometimes  with  effigy  appliques; 

when  tapped  has  a  distinct  ring. 

4.  Effigy  Vessels:  Vessels  fashioned  to 
resemble  human,  animal  or  natural 
forms;  usually  orange,  red  or  brown 
colored  and  7  and  8  inches  in  height. 

5.  Vases:  Vessels  with  straight  or 
shaped  sides,  sometimes  stuccoed, 
usually  6  to  9  inches  in  height.  Styles 
include: 

— Incised  or  molded  cylindrical  vase. 
orange  to  brown  in  color,  sometimes 
decorated  with  carved  geometric  or 
naturalistic  designs  depicting 
ceremonial  scenes  or  monkeys  on 
cream  panels; 

— Nicoya  polychrome  "lamp  chimney" 
vase,  white  background  with  red, 
black  and  orange  designs  and  black 
"step  scrolls."  Also  frequently  found 
as  simple  bowls  with  effigy  supports; 

— Pear-shaped  with  ring  base  with 
designs  in  blue,  yellow  and  red;  may 
be  stuccoed; 

— Tiquisate,  round-bottomed  vase, 
colored  cream  to  orange  with  incised 
designs  carved  on  panels  on  each  side 
of  vase. 

6.  Plates:  Made  with  tripod  feet  or  low 
vase,  usually  reddish  brown  or  orange 
colored.  May  have  painted  symbolic 
designs  in  red.  orange,  black,  blue  or 
white  of  human  or  animal  figures.  Plates 
are  usually  no  larger  than  15  inches  in 
diameter. 

7.  Censers:  Ladle  censers  with 
oversized  handle  ("frying  pan"  shaped) 
with  orange  or  brick-red  surfaces.  They 
measure  usually  a  little  over  14  inches  in 
length. 

Ceramic  Figurines 

1.  Figurines:  Made  from  clay,  often 
hollow  and  shaped  like  a  bell,  depicting 
human  forms  (often  women  elaborately 
adorned  with  headdresses  and  earplugs, 
sometimes  with  child  in  arms)  or  animal 
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f  rms  (dogs,  monkeys,  bats,  toads. 
!,:r'is).  Often  beige  to  reddish  brown 
r  )!i)r.  someiimes  with  traces  of  colored 
;  .rr,'  Sn-.dll  in  size,  usually  under  12 
ir;^ht;s  in  height.  May  be  hand  molded  or 
made  from  a  mold. 

2.  Whistles  and  flutes:  Hollow  clay 
figures,  beige  to  brown  color,  shaped  as 
animals  such  as  birds,  jaguars,  dogs,  or 
ma.'supials,  and  combining  in  some 
cases,  human  features. 

3.  Molds:  Used  to  produce  figurines, 
often  show  press  marks  and  finger 
drags;  usually  brick-red  in  color  and 
coarsely  textured. 

Other  Ceramic  Objects 

1.  Drums:  Open  at  the  top  and  bottom, 
black-brown  to  orange  in  color  and 


sometimes  incised  with  a  medallion 
design;  usually  8  inches  in  height. 

2.  Effigies:  Objacts  fashioned  to 
resemble  natural,  animal  or  human 
forms,  including  mushrooms,  usually 
orange,  red  or  brown  colored  and  7  to  8 
inches  in  height. 

3.  Stamp  seals:  Seals  designed  to 
resemble  animals  {birds,  reptiles, 
monkeys,  insects)  or  geometric  motifs; 
has  a  short  spike  handle  on  back;  small 
in  size  measuring  2x2  inches. 

Stone  Sculptufe 

1.  Basalmo  "death"  sculpture 
depicting  a  human  figure  with  closed 
eyes  crouchir^,  carved  from  grey 
igneous  stone;  usually  12  inches  in 
height. 


2.  "Hachas,"  or  flat  stones  resembling 
a  human  or  animal  head  in  profile, 
usually  12  inches  in  height. 

3.  Relief  panel  resembling  a  jaguar 
head  carved  in  relief  from  grey  igneous 
stone,  measuring  24  inches  by  24  inches 
in  size.  I 

Dated:  September  4, 1987. 
Michael  H.  Lane, 

Acting  Commissioner  of  Customs. 

[FR  Doc.  87-20905  Filed  9-10-87;  9:43  am) 

BILLING  CODE  4320-0?-M 


Reader  Aids 


INFORMATION  AND  ASSISTANCE 

SUBSCRIPTIONS  AND  ORDERS 

Subscriptions  (public)  202-783-3238 

Problems  with  subscriptions  275-3054 

Subscriptions  (Federal  agencies)  523-5240 

Single  copies,  back  copies  of  FR  783-3238 

Magnetic  tapes  of  FR.  CFR  volames  275-1184 

Public  laws  (Slip  laws)  275-3030 

PUBLICATIONS  AND  SERVICES 

Daily  Federal  Register 

General  information,  index,  and  finding  aids 

Public  inspection  desk 

Corrections 

Document  drafting  information 

Legal  staff 

Machine  readable  documents,  specifications 

Code  of  Federal  Regulations 

General  information,  index,  and  finding  aids 
Printing  schedules  and  pricing  information 

Laws 

Presidential  Documents 

Executive  orders  and  proclamations 

Public  Papers  of  the  President 

Weekly  Compilation  of  Presidential  Documents 

United  States  Government  Manual 

Other  Services 

Library 

Privacy  Act  Compilation 

TDD  for  the  deaf 


523-5227 
523-5215 
523-5237 
523-5237 
523-4534 
523-3408 


523-5227 
523-3419 

523-5230 


523-5230 
523-5230 
523-5230 

523-5230 


523-5240 
523-4534 
523-5229 


FEDERAL  REGISTER  PAGES  AND  DATES,  SEPTEMBER 


32907-33216 1 

33217-33398 2 

33399-33570 3 

33571-33796 4 

33797-33914 8 

3391 5-341 92 9 

34193-34372 10 

34373-34616 11 


Federa:  Register 
Vol.  52,  No.  176 
Friday,  September  11,  1987 


CFR  PARTS  AFFECTED  DURING  SEPTEMBER 


At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  AHected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  title. 


1  CFR 
456 


.34373 


3  CFR 

Proclamation*. 

ee--         34193 

£5-8 34195 

5699 341 97 

S'CO    34199 

Executive  Orders: 

'  2606 341 88 

■2607 34190 

Administrative  Orders: 

AjQuSt  27,  1987 33397 

5  CFR 


93"' 

34201 

7  CFR 

2 

33571 

301 

905 

..32907,33218 
33217 

910  

33224  33572 

1079 

33915 

1250  

33903 

Proposed  Rules: 
210 

32930 

245     

33834 

413 

33941 

423 

32931 

431 

32932 

432 

33942 

724 

33943 

945 

33853 

1 068    

33943 

1 1 36 

32933 

1139 

32933 

1942 

32933 

1951 

1955 

..32933,  32935 
32933 

1965 

32935 

8  CFR 

204 

33797 

9  CFR 

78 , 

91 , 

..33796,  3420^ 
335^3 

94 

33800 

^66 

Proposed  Rules: 

85 , 

34208 

34391 

92 , 

34456 

10  CFR 

20 

33916 

456 

34138 

458 

34138 

73 

33420 

12  CFR 
310 

....      34208 

346 

34209 

522 

33399 

563 

33399 

592 

33399 

Proposed  Ru 

Ch   V 

les 

33595 

226 

33596 

13  CFR 

Proposed  Rules: 
107 

33598 

14  CFR 


Proposed  Rules: 

50  34223 


39 

3322: 
43 

■  3  "^  2  ''\'^ 

34096 

45 

34096 

71 

91 

32914, 

33919 

32915,  33680, 
i.  34210,  3445" 
34096 

95  

34374 

234 

.34056,  34077 

255 

34056 

Proposed  Rules 
21 

3324  6 

23 

33246 

39 

71 

...32937 

, 3394'-33952 

34225-34228 

.34230.  34606 

15  CFR 
3 '2 

34211 

573 

33919 

374 , 

375 , 

34212 

399 

16  CFR 
13 

17  CFR 

.33919,  34213 
.33921,  34213 

33796 

P'oposed  Rules 

33580 

18  CFR 

33801 

Proposed 

Rules 

33^56    33~66 

284 

1301 

.33756,  33766 
34343 

20  CFR 

404 

416 , 

.33316,  33921 
33921 

602 

.33520,  34343 

n 


I  I 

Federal  Register  /  Vol.  52,  No.  176  /  Friday,  September  11.  1987  /  Reader  Aids 


UM  I 


21  CFR 

S3 33768 

81 33573 

177 32916,  33574,  33802 

178 33929,  34047 

310 34047 

331 33576 

341 34047 

369 34C47 

510 3291 7 

540 3291  7 

558 33803,  33930 

872 34456 

886 33346 

888 33666 

Proposed  Roles: 

189 33952 

352 33598 

872 34047,  34343 

886 33366 

888 33714 

23  CFR 

Proposed  Rules: 

1204 33422 

1205 33422 

24  CFR 

201 33404 

203 33580 

215 341C8 

234 33680.  33804 

236 34 1 08 

813 34108 

882 341 C3 

888 34118 

912 341 08 

913 34108 

25  CFR 

Proposed  Rules: 

38  33382 

26  CFR 

1  33577,  33808,  33930 

31 33581.  34354 

41  33583 

48 34344 

301 34354 

602 33583,  34354 

PropoMd  Rules: 

1 33427,  33836,  34230. 

34392.  34580 

5H „ 33953 

31 34230,  34358 

41 33602 

55 33953 

301 34230,  34358 

602 34358 

27  CFR 

47 34381 

Proposed  Rutes: 

4  33603 

5 33603 

7 33603 

28  CFR 

2 33407,  33408 

16 33229,  34214 

51  33409 

Proposed  Rules: 

2  33431,33433,34392 

20 34242 


50 34242 

541 34343 

29  CFR 

1601 34215 

1625 33809 

1 9 1 0 34460 

1952  „34381 

Proposed  Rules: 

2550 33508 

2616 33318 

2617 33318 

30  CFR 

46 33234 

47 33234 

Proposed  Rules: 

57 33956 

202 33247 

203 33247 

206 33247 

207 33247 

210 33247 

241 33247 

750 34394 

842 34050 

843 34050 

931 ,34956 


32  CFR 

59 

199 

728 


34215 
32992 
33718 


33  CFR 

3 33809 

67 33809 

80 33809 

1 00 33809 

110 33809 

117 33812 

147 33809 

150 33809 

161 33585,33809 

162 33809 

165 33809 

1 66 33587,  33809 

1 67 33587,  33809 

177 33809 

Proposed  Rules: 

1 1 7 33434,  33836 

1 65 33435,  33436 


34  CFR 

326 

602 

603 


36  CFR 

701 34383 

903 34384 

1220 34134 

1228 34134 

Proposed  Rules: 

251  33837,33839 

404 33957 


37  CFR 

Proposed  Rules: 
1 


..04080 


38  CFR 

36 


34217 


Proposed  Rules: 

13 33248 

39  CFR 

10 33409 

Proposed  Rules: 

111 34243 

40  CFR 

52 32918,  33590.  33592. 

33933.  34384 

60 33316,  33934 

136 33542 

180 33236,  33238,  33903, 

33935 

228 34218 

270 23936 

305 33812 

306 33812 

795 3299 

799 3299 

Proposed  Rules: 

22 33960 

24 33960 

50 34243 

52 33250,  33252,  33437, 

33840,  34243 

62 33605 

80 33438 

86 33438.  3356 

136 33547 

180 33903,  34343 

261 33439 

300 33446 

600 33438 

721 „ 33606 

761 33680 

42  CFR 

405 33034 

412 33034,  33168 

413 32920,  33034 

466 33034 

Proposed  Rules: 

59 33209 

405 34244 

410 _ 34244 

43  CFR 

2800 34456 

Public  Land  Orders; 
6649  (corrected  by 

PL0  6657) 33239 

6653 32990 

6657 33239 

Proposed  Rules: 

3160 33247 

44  CFR 

5 33410 

59 33410 

60 33410 

361 33814 

Proposed  Rules: 

5 33960 

45  CFR 

74 33239 

Proposed  Rules: 

233 34343 

46  CFR 

581         33936 

Proposed  Rules: 

25 33448 


38 33841 

54 33841 

98 33841 

151 33841 

47  CFR 

36 32922 

67 32922 

73 33240-33243,  33593 

76 32923 

Proposed  Rules: 

Ch  1 33962 

36 32937 

67 32937 

73 33253-33256,  33609. 

33610,34259,34260 
80 33610 

48  CFR 

203 34386 

208 33411 

209 34386 

213 33413 

217 33415 

252 34388 

253 33413 

519 34387 

553 34387 

571 33416 

2801 34389 

2806 34389 

2808 34389 

2609 34389 

2827 34389 

2834 34389 

2852 34389 

Proposed  Rules: 

209 33450 

225 33450 

252 33450 

43  CFR 

192 32924 

383 32925 

543 33821 

571 33416 

1181 33418 

1207 33418 

1244 33418 

1249 33418 

1313 33419 

Proposed  Rules: 

172 33611.  33906 

173 33906 

174 33906 

175 33906 

176 33906 

177 33906 

1 78 33906 

179 33906 

1039 33257 

50  CFR 

17 32926 

301 33831 

611 33593 

642 33594 

661 33244 

663 33593 

675 33245 


.33841 

33841 

33841 

33841 

32922 

32922 

J3  33593 

32923 

..  33962 
32937 
32937 
6  33609 
d9,  34260 
33610 


Federal  Register  /  Vol.  52.  No.  1~6  ;  Frida\.  St 


195" 


Re, 


A. as 


111 


Proposed  Rules: 

17 32939.  33849.  33650, 

33980,  34396 

611 32942 

675 32942 

LIST  OF  PUBLIC  LAWS 


Note:  No  public  bills  which 

have  become  law  were 
received  by  the  Office  of  the 
Federal  Register  for  inclusion 
in  today's  List  of  Public 
Laws. 

Last  List  .^usust  31,  1987 


34386 

33411 

34386 

.33413 

.33415 

.34386 

.33413 

. 34387 

. 34387 

33416 

34369 

34389 

34389 

34389 

.  34389 

.34389 

34389 

33450 
33450 
3345C 


.32924 

. 32925 
. 33821 

-33416 

33418 

33418 

33418 

.33418 

.33419 

33906 

. 33906 

.33906 

. 33906 

33906 

33906 

33906 

33906 

33257 


.32926 

.33831 

33593 

33594 

.33244 

.33593 

33245 


Public  Papers 
of  the     I 

Presidents 
of  the     • 
United  States 


Annual  volumes  containing  the  public  messages 
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selected  papers  released  by  the  White  House. 
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Herbert  Hoover 

1932-33 S24.0O 


Lyndon  B.  Johnson 
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Gerald  R.  Ford 

1975 
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(Book  II) 522.00 
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Ronald  Reagan 

1981 $25.00 
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(Book  I) .$31.00 
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(Book  II) .$32.00 

1984 

(Book  I) .$36.00 


Published  by  the  Office  of  the  Federal  Register,  National 
Archives  and  Records  Administration 

J        Order  from  Superintendent  of  Documents.  U.S. 

Government  Printing  Office,  Washington.  D.C.  20402 


UM  I 


s;4  'X) 

SZl.OO 
522.00 
524.00 

S25  ..H') 
S31.00 

$3:  fw 

SJGlTO 


VOL 

5  2 


1987 


UM  I 


VOL 

5  2 


ISS 


1   4 


1987 


UM  I 


9-14 
Vol. 


Unitec 
Gover 
"^rintir 

auPERIN 
OF  DOCL 
WashingK 

OFFICIAL 
Penalty  to 


9-14-87 
Vol.  52 


No.  177 


Monday 

September  14,  1987 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington,  DC  20402 


»:*»:«»:»;*:*  ♦♦♦*:♦♦♦«  * c;, _ 


^Sl'Jt 


PPQCESSIMG 


OFFICIAL  BUSINESS 
Penalty  tor  private  use.  S30C 


fH    ^P    SEP  1^300'=^. 

SERIALS 

UNIV     iilCPOFlLMS     INTL 

300    N    ZEEB    RD 

ANN    hRBOR  Mt        4= 


SECOND  CLASS  NEWSPAPER 

Postage  and  Fees  Paid 

US  Government  Printing  Office 

(iSSN  0097-6326) 


VOL 

^^H 

^H 

■ 

5  2 

^^^^1 

^^H 

^H 

ISS 

1 

7 

^H 

^1 

H 

7 
SE 

^H 

^1 

H 

1   4 

^^^^H 

^^^1 

^H 

1987 

^H 

H 

H 

UM  1 

^H 

H 

1 

9-14-87 

Vol.  52         No.  177 

Pages  34617-34760 


Monday 
September  14,  1987 


BEST  COPV  AVAILABLE 


II 


Federal  Register  /  Vol    52  Ji»o    1" 


Monday,  September  14,  1987 


FEDER.'VL  REGISTER  Pubhshed  daily.  Monday   through  Friday, 
(not  published  on  Sdtuixiays,  Sundays,  or  on  official  holidays), 
by  the  Office  of  the  Federal  Register,  Ndtional  Archives  and 
Records  Administration.  Washington.  DC  20408.  under  the 
Federal  Register  Act  (49  Stat.  500.  as  amended;  44  U.S.C  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents,  U.S.  Coverr.ment  Printing  Office, 
Washington.  DC  2O402, 

The  Federal  Register  provides  a  unitorm  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Fvecutive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
dacuments  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency 

The  Federal  Register  v\;ii  be  fiirnisb.ed  by  mail  to  subscribers 
for  $340.00  per  year,  or  S'l^OlK)  for  6  months,  payable  in 
advance   The  charge  for  individual  copies  is  $1.50  for  each 
tesue,  or  Si  30  for  each  group  of  pages  as  actually  bound.  Remit 
check  or  money  order,  made  payable  to  the  Superintendent  of 
Documents.  U.S.  Government  Printing  Office,  Washington,  DC 


There  are  no  restrictions  on  the  republication  of  material 

apiKMnii  m  the  Federal  Register. 


Questions  and  ri'qu'Sls  for  specific  information  may  be  directed 
to  the  telephone  r.i.Tiiiers  listed  under  INFORMATION  AND 
ASSISTANCE  w.  'h.-  RF.XUF.K  AIDS  section  of  this  issue. 


1987 


UM  i 


How  To  Cite  This  Publication:  I  se  the  volume  number  and  the 

pt'.Je  number.  EKa.T.pli'    52  FR   1234,'>, 


Contents 


Federal  Register 

Vol.  52,  No.  177 

Monday,  September  14.  1987 


Agricu'tural  Marketing  Service 

RULE3 

L'TTions  «rown  m  California  and  Arizona,  34631 

PROPOSED  RULES 

A'.inonds  grown  \n  California,  34676 

Agriculture  Department 

Spe  also  Agncultural  Mdri<.p'ing  Scrvn  e   Anir,..l  or,(i  Plant 
Health  Inspection  &+;rvir  p:  Fprieral  Crop  I-'urance 
Corporation 

NOTICES 

Mcelings: 

National  P'.i:  t  Cf-netic  Resources  Board,  34695 

Air  Force  Department 

PROPOSED  RULES 

Arq,,isif  .;n  rf'gulations,  34692 

Alcohol,  Drug  Abuse,  and  Mental  Health  Administration 

KOTICES 

Meetings;  advisory  committees: 
October.  34717 

Animal  and  Plant  Health  lr>spection  Service 

PROPOSED  RULES 

Exportition  arrd  importation  of  animals  and  animal 
products; 
Importation  of  meat  and  animal  products,  certificates, 
etc..  34677 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Career  Federal  Executives,  President's  Commission  on 
Compensation 

See  President's  Commission  on  Compensation  of  Career 
Federal  F\er'ati\es 

Census  Bureau 

NOTICES 

Meetings: 

American  Economic  Association  Advisorv  Coir;mittee  et 
al..  34695 

Child  Support  Enforcement  Office 

FROPOSFO  RULES 

Progrd.Ti  operation  standards  and  State  plan  requirements: 
Child  support  arrearages:  retroactive  modification 
prohibition  procedures,  34689 

Coast  Guard 

PROPOSED  RULES 
Drawbridge  operations: 

Marvland,  34686 
Ports  and  waterways  safety: 

Hood  Canal.  W.A:  security  zone.  34687 

NOTICES 

Meetings: 

Chemical  Transpoilation  .•\Li\isory  Commi:tet>  on  Vapor 

Control,  34735 
Houston/Galveston  Navigation  Safety  .Advisory 

Committee,  347.^5 


Commerce  Departmc-nt 

See  Census  Bureau;  Economic  Analysis  Bureau; 

International  Trade  Administration;  National  Bureau  of 
Standards;  National  Oceanic  and  Atmospheric 
Administration 

Commodity  FutjT-s  Tr-dmg  Ccr^nission 

RULES 

Speculative  position  limits:  risk  management  exemptions; 
interpretation,  34633 

Comptrclier  of  the  CLj'rency 
NOTICES 

National  bank  capita!  forbearance;  revised  policy 
statement,  34736 

Consumer  Product  Satety  CofT-miss  on 

NOTICES 

Methylene  chloride  containing  household  products; 
enforcement  policy,  34698 

Defense  Department 

See  a/60  Air  Force  Department 

RULES 

Contracting: 

Suspension  and  debarment  of  nonappropriated  fund 
contractors;  CFR  Part  removed,  34639 

Economic  Analysis  Bureau 

PROPOSED  RULES 

International  trade  surveys: 
U.S.  trade  in  services  with  foreign  persons;  reporting  and 
recordkeeping  requirements,  34685 

Education  Department 

NOTICES 

Grants;  availability,  etc.: 
State  Educational  Agency  Desegregation  program.  34703 

Energy  Department 

See  Federal  Energy  Regulatory  Commission;  Hearings  and 
Appeals  Office,  Energy  Department 

Environmental  Protection  Agency 

RULES 

Air  pollution;  standards  of  performance  for  new  stationary 
sources: 
Test  methods  and  performance  specifications;  correction, 
34639 
Toxic  substances: 
Test  guidelines 
Correction.  34654 

Executive  Office  of  the  President 
"^ee  Presidential  Documents 

Family  Support  Admintstration 

See  Child  Support  Enforcement  Office 


IV 


Federal  Register  /  Vol.  52.  No.  177  /  Monday,  September  14,  1987  /  Contents 


UM  I 


Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Boeing,  34631 

British  Aerospace,  34632 
Airworthiness  standards: 

Commuter  categor>'  airplanes 
Correction.  34744 
PROPOSED  RULES 
Transition  areas,  346«2,  34083 

(2  documents) 
NOTICES 
Organization,  functions,  and  authority  delegations: 

Dodge  City,  KS,  34736 

Emporia.  KS,  34736 

[Jill  City.  KS.  34736 

Federal  Crop  Insurance  Corporation 

RULES 

Crop  insurance:  various  commodities: 

Almonds,  34630 

Barley,  34627 

Oat3,"34628 

Rye.  34629 

VVheat.  34626 
PROPOSED  RULES 

Crop  insurance  regulations: 

Canning  and  processing  tomato  endorsement.  34658 

Corn  endorsement.  34671 

Corn  Silage  option,  34673 

Cotton  endorsement,  34660 

Flaxseed  endorsement.  34662 

Crain  sorghum  endorsement.  34663 

Rice  endorsement.  34666 

Soybeans  endorsement,  34667 
Crop  insurance:  various  commodities: 

Canning  and  processing  tomatoes.  34675 

Cotton,  34674 

Crain  sorghum,  34070 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Mi'etmgs,  Sunshine  Act.  34"4U 

Federal  Energy  Regulatory  Comnnission 

NOTICES 

Applications,  heanni^s,  determinations,  etc.: 
Williams  Natural  Gas  Co,.  34703 

Federal  Highway  Administration 

PULES 

Right-of-way  and  environment: 
Landscape  and  roadside  development;  wildflower 

planting,  34638 

Federal  Reserve  System 

NOTICES 

Agt-ncy  informatum  collection  activities  under  OMB  re\/iew. 

34716 
Applications,  hearings,  determinations,  etc.:  I 

Bunk  of  Boston  Corp.  et  al..  34716  ' 

First  Minnetonka  City  Bank  Employees  Profit  Sharing 

Plan  «c  Trust  et  a!..  34717 
Summ.it  Bancorporation  et  al..  34717 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Ivermectin  liquid.  34637 


NOTICES  I 

Food  additive  petitions: 

Foodways  National,  Inc..  et  al.:  correction.  34~41 
Human  drugs: 

E.xport  applications — 
Duralith  fUthium  Carbonate]  C.R.  Tablets.  34720 

Harry  S  Truman  Scholarship  Foundation 

NOTICES 

Schoiarsnip  programs;  closing  date  for  nominations.  34737 

Health  and  Human  Services  Department 

See  Alcoh(ji,  Unjg  .Abuse,  and  .Mental  Health 

Administration.  Child  Support  Enforcement  Office; 
Food  and  Drug  Administration;  Human  Development 
Services  Office;  National  Institutes  of  Health;  Public 
Health  Service  1 

Health  Resources  and  Services  Administration 


^.  ■■    i'ubi 


h  StTv:( 


Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Applications  for  exception; 

Cases  filed,  34707 

Decisions  and  orders.  34708-34714 
(3  documents) 
Special  refund  procedures;  implementation.  34704 

Human  Development  Services  Office 

NOTICES 

Grants:  availability,  etc.: 
Alaskan  Native  social  and  economic  development 
projects,  34756 


Interior  Department 

See  Land  Management  Bureau:  Minerals  Management 
Service 

international  Trade  Administration 

NOTICES 

Antidumping: 

Steel  jacks  from  Canada:  correction.  34741 
Meetings: 

Exporters'  Textile  Advisory  Commission,  34695 

President's  Export  Council.  34696 

Interstate  Commerce  Commission 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Dulufh.  Winnipeg  &  Pacific  Railway  Co..  34725 

Land  Management  Bureau 

NOTICES 

Oil  and  gas  leases: 
Wyoming.  34724.  34725 
(2  documents) 

Minerals  Management  Service 

NOTICES 

Outer  Continental  Shelf  operations: 
Southern  California  OCS — 
Lease  sale,  34725 

National  Aeronautics  and  Space  Administration 

NOTICES 

Committees;  establishment,  renewals,  terminations,  etc.: 
Space  Station  Advisory  Committee  et  al..  34726 


Federal  Register  /  Vol.  52.  No.  177  /  Monday.  September  14.  1987  /  Conients 


V 


Kational  Archives  and  Records  Administration 

NOTICES 

Agency  records  .schedules;  availability.  34"^6 
National  Bureau  of  Standards 

NOTICES 

Information  processing  standards.  Federal: 
Software;  interpretation  procedures.  34696 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Agency  inforrPiation  collection  act!\ities  under  0MB  review 

34727 
Committees;  establishment,  renewals,  terminations,  etc.: 
Tilted  Arc  Site  Review  Advisory  Panel.  34:"27 

National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  standards: 

Lamps,  reflective  devices,  and  associated  equipment- 
Aiming  pad  configurations  specified  for  sealed  beam 
headlamps  with  circular  lenses  to  be  used  on 
replaceable  bulb  headlamps.  34654 

National  Institutes  of  Health 

NOTICES 

Meetings: 

National  Cancer  Institute,  34720,  34~21 

(2  documents) 
National  Institute  of  Environmental  Health  Sciences, 
34721 

National  Oceanic  and  Atmospheric  Administration 

R'jLES 

Fishery  conservation  and  management; 

Bering  Sea  and  Aleutian  Islands  groundfi-^h.  34056 
Tuna.  Atlantic  fisheries.  34655 
PROPOSED  RULES 

Deep  seabed  mining; 

Commercial  recovery  of  deep  seabed  hard  mineral 
resources  and  exploration  regulations,  34748 

NOTICES 

Marine  sanctuaries: 

Cordell  Bank.  CA;  hearings,  34698 

Nuclear  Regulatory  Commission 

NOTICES 

Meetings: 
American  Nuclear  Society:  executive  workshops  on  the 

utility  NRC  interface,  34727 
Reactor  Safeguards  Advisory  Committee,  34728 
(3  documents) 
Applications,  hearings,  determinations,  etc.: 
Log-Tec,  34728 

Precision  Materials  Corp.,  34~29 
Public  Service  Electric  h  Gas  Co..  34~31 
Westinghouse  Electric  Corp..  34~32 

Personnel  Management  Office 

RULES 

,-\dverse  actions,  34623 

Health  benefits.  Federal  employees: 

Enrollment  change  opportunities  fcr  annuitants,  34625 
PROPOSED  RULES 
Pay  administration: 

Fair  Labor  Standards  Act;  exemption  criteria,  34657 


NOTICES 

Meetings; 

President's  Commission  on  Compensation  of  Career 
Federal  Executives,  34733 
Senior  Executive  Service: 

Performance  Review  Board;  membership,  34733 

Presidential  Documents 

EXECUTIVE  ORDERS 

Executive  orders;  revocations  and  amendments  fEO  12608), 
34617 

Presidents  Commission  on  Compensation  o1  Career 
Federal  Executives 

NOTICES 

Meetings  [Editorial  Note:  For  a  document  on  this  subject, 

see  ent.'-y  under  Personnel  Management  Office.] 

Public  Health  Service 

See  also  .Alcohol   Drig  Abuse,  and  Mental  Health 

Administrati(>n  Fc    .:  i-d  Drug  Administration; 
National  lns':tj'.  s  •;:'  He.i.th 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Administrator,  Health  Resources  and  Services 

Administration,  34721 
Alcohol,  Drug  Abuse,  and  Mental  Health  Administration, 
34721 
Privacy  Act;  systems  of  records,  34721 

Small  Business  Administration 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 

34734 
Applications,  hearings,  determinations,  etc.: 
Fidelcor  Capital  Corp..  34734 

Transportation  Department 

See  also  Coast  Guard;  Federal  Aviation  Administration; 

Federal  Highway  Administration;  National  Highway 

Traffic  Safety  Administration 

NOTICES 

Aviation  proceedings: 

Certificates  of  public  convenience  and  necessity  and 

foreign  air  carrier  permits;  weekly  applications,  34735 

Treasury  Department 

See  Comptroller  of  the  Currency 

Truman,  Harry  S.,  Scholarship  Foundation 

See  Harry  S.  lr^T.an  Scholarship  Foundation 

United  States  Information  Agency 

NOTICES 

Art  objects,  importation  for  exhibition: 
Art  of  Rosso  Florentine,  34738 

Veterans  Administration 

NOTICES 

Agency  informal, on  collection  activities  under  OMB  review, 
34738 
(2  documents) 


Separate  Parts  In  This  Issue 

Part  11 

Depart- ent  of  Transportation.  Federal  Aviation 
Administration.  34744 


VI 


I  t 

Federal  Register  /  Vol.  52.  No.  177  /  Monday,  September  14.  1987  /  Contents 


Part  III 

Department  of  Commerce,  National  Ona.nic  and 
Atmospheric  Administration.  3474^ 

Part  IV 

Department  of  Health  and  Human  Ser\ices.  Office  of 
Human  Development  Services.  34~56 


Reader  Aids 

Additional  information,  mcluding  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 


1    4 


1987 


UM  I 


Federal  Register  /  Vol.  52,  No.  177  /  Monday.  September  14.  1987     Contents 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


A  cumulative  list  ot  the  parts  aftected  ttiis  rrxxith  can  ;>€  'ound  in 
tMe  Reader  Aids  section  at  the  end  ot  thrs  issue 


3  CFR 
Executtve  Orders: 

8248  (Amended  by 

EO  12608) 34617 

8744  (Revoked  by 

EO  12608) 34617 

9830  (Amended  by 

EO  12606) 34617 

9979  (Amended  by 

EO  12608) 34617 

1 0289  (Amended  by 

EO  12608) 34617 

1 0530  (Amended  by 

EO  12608) 34617 

1 0582  (Amended  by 

EO  12608) 34617 

1 0608  (Amended  by 

EO  12608) 34617 

1 0624  (Amended  by 

EO  12608) 34617 

10840  (Amended  by 

EO  12608) 34617 

10841  (Amended  by 

EO  12608) 34617 

10880  (Revoked  by 

EO  12608) 34617 

10903  (Amended  by 

EO  12608) 34617 

11012  (Amended  by 

EO  12608) 34617 

11023  (Amended  by 

EO  12608) 34617 

11030  (Anrtended  by 

EO  12608) 34617 

11034  (Amended  by 

EO  12608) 34617 

1 1044  (Amended  by 

EO  12608) 34617 

11047  (Amended  by 

EO  12608) 34617 

11060  (Amended  by 

EO  12608) 34617 

11077  (Amerxted  by 

EO  12608) 34617 

1 1079  (Amended  by 

EO  12608) 34617 

11140  (Amended  by 

EO  12608) 346^7 

1 1 157  (Amended  by 

EO  12608) 34617 

11377  (Revoked  by 

EO  12608)  34617 

11390  (Amenaed  by 

EO  12608) 34617 

1 1440  (Amended  by 

EO  12608) 34617 

1 1467  (Amended  by 

EO  12608) 34617 

11480  (Amended  by 

EO  12608) 3461? 

1 1490  (Amended  by 

EO  12608) 34617 

1 1561  (Amended  by 

EO  12608) 34617 

1 1580  (Amenaed  by 

EO  12608) 3461.' 

■  1583  (Amended  by 

EO  12608) 34617 

11609  (Amended  by 

EO  12608) 34617 

11623  (Amended  by 

EO  12608) 34617 

1 1644  (Amended  by 

EO  12606) 34617 

11687  (Amended  by 

EO  12608) 34617 

1 1 747  (Amended  by 

EO  12608) 34617 


11755  (Anunded  by 

EO  12606) 34617 

1 1758  (Amended  by 

EO  12608) 34617 

1 1776  (Amended  by 

EO  12608) 54617 

11800  (Amended  by 

EO  12606) 34617 

11845  (Amended  Dy 

EO  12608) 346^7 

11680  (Amended  by 

EO  12608) 54617 

11899  (Amended  by 

EO  12608) 34617 

11911  (Revoked  by 

EO  12608) 34617 

11990  (Amended  by 

EO  12608) 34617 

12034  (Revoked  by 

EO  12608) 34617 

12048  (Amended  by 

EO  12608) 34617 

12049  (Amended  by 

EO  12608) 34617 

12C86  (Amenaed  by 

EO  12606) 346-7 

12101  (Amended  by 

EO  1260C) 34617 

12138  (Amended  by 

EO  12608) 34617 

12146  (Arrter.ded  by 

EO  12608)  34617 

12154  (Amended  by 

EO  12606) 34617 

12163  (Amended  by 

EO  126081 34617 

12196  (Amended  by 

EO  12606) 34617 

12208  (Amended  by 

EO  12608) 34617 

12295  (Revoked  by 

EO  12606) 34617 

12322  (Amended  by 

EO  12608) 34617 

12328  (Amended  by 

EO  12608) 346-:7 

12426  (Revoked  by 

EO  12608) 34617 

12608 34617 

5  CFR 

752 34623 

890 34625 

Proposed  Rules: 

551 34657 

7  CFR 

418 34626 

419 34627 

427 34628 

429 34629 

439 34630 

910 34631 

Proposed  Rules: 

401  (8  documents)  34658- 

34667,34671,34673 

420 34670 

421 34674 

438 34675 

981 34576 

9  CFR 

Proposed  Rules 

94    .34677 

14  CFR 

21 „ 34744 

23 34744 

36 34 "44 


39  \2  aocun>ents) 34631, 

34632 

91 „ 34744 

135 34744 

Proposed  Rules: 

71  i2  Oc-:uments) 34682. 

34683 

15  CFR 
Proposed  Rules: 

806 34685 

97 1  34748 

17  CFR 

1  34633 

21  CFR 

520 „ „ 34637 

23  CFR 

752 „ „„ 34638 

32  CFR 

165 34639 

33  CFR 
Proposed  Rules: 

117 34686 

1 65 34687 

40  CFR 

60 34639 

~98  „ 34654 

45  CFR 
Proposed  Rales: 

302 34689 

303 „ „ 34689 

305 34689 

4«CFR 

Proposed  Rules: 

CM   53        34692 

49  CFR 

571 34664 

50  CFR 

285 „ ....34655 

675 „ 34656 


Federal 

Vol    52. 
Monday 

Title  3 

The  J 


UM  I 


34617 


Federal  Register 

Vol    52,   No,  177 

Monday,  September  14.  1987 


Title  3— 

The  President 


Presidential  Documents 


Executive  Order  12608  of  September  9,  1987 

Elimination    of   Unnecessary   Executive   Orders   and   Technical 
Amendments  to  Others 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  laws  of  the 
United  States  of  America,  and  in  order  to  eliminate  certain  Execut-Ae  Orders 
that  are  no  longer  necessary',  and  to  make  technical  amendments  in  others  to 
correct  outdated  agency  references  or  obsolete  legal  citations.  :t  is  hereby 
ordered  as  follov^s: 

Section  1.  The  following  Executive  Orders  are  revoked; 


8744 
10880 

11377 

11911 
12034 

12295 
12426 


to    ac- 


Authorizing   certain   employees   of  the    Gtnernme: 
quire  a  classified  civil  service  status 

Permitting  certain  employees  to  be  given  career  or  career 
conditional  appointments 

Providing  for  Tariff  Commission  reports  regarding  the  esti- 
mated consumption  of  certain  brooms 

Providing  for  preservation  of  endangered  species 

Providing  for  the  appointment  of  former  ACTION  coopera- 
tive volunteers  to  the  civilian  career  service 

Extending  nuclear  cooperation  with  EURATOM 

Establishing     the     President's     Advisory     Committee     on 
Women's  Business  Ownership 


Notwithstanding  the  revocation  of  Executive  Orders  .Nos.  8"44.  10880,  and 
12034,  benefits  already  conferred  under  these  Executive  Orders  before  revoca- 
tion shall  not  be  affected. 

Sec.  2.  Each  of  the  Executive  Orders,  as  amended,  listed  in  this  section,  and 
any  other  order  that  relates  to  functions  or  areas  of  responsibility  delegated  to 
the  Office  of  Management  and  Budget,  are  amended  by  deleting  the  words 
"Bureau  of  the  Budget"  wherever  they  occur  and  inserting  m  lieu  thereof 
"Office  of  Management  and  Budget",  and  by  deleting  the  word  "Bureau"  and 
inserting  in  lieu  thereof  "Office"  wherever  the  word  "Bureau"  is  used  as  a 
reference  to  the  Office  of  Management  and  Budget: 


8248 

9830 

10582 

10624 


10903 

11012 
11030 
11034 


11044 
11047 
11060 
11140 
11480 


Sec.  3.  Executive  Order  No.  9979  is  amended  by  revoking  paragraph  1  and 
deleting  thie  "2."  introducing  the  remaining  paragraph. 

Sec.  4.  Executive  Order  No.  1G2B9.  as  amended,  is  further  am^ended  as  follows: 

(a)  In  Section  Ifc].  by  deleting  the  words  "section  2  of  the  .Act  of  August  18. 
1914,  c.  256.  38  Stat.  699  (46  U.S.C.  62j,"  and  inserting  m  lieu  thereof  "section  1 
of  the  Act  of  August  26.  1985.  Public  Law  98-89.  9"  Stat,  510  :46  L'  S  C,  31011:" 
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and  by  deleting  the  words  "survey,  inspection,  and  measurement  of  and 
inserting  in  lieu  thereof  "the  inspection  of." 

(b)  In  Section  1(d).  by  deleting  the  words  "(46  U.S.C.  104)."  and  inserting  in 
lieu  thereof  "(46  U.S.C.  Appendix  104),"; 

(c)  In  Section  1(e),  by  deleting  the  words  "(48  U.S.C.  134),"  and  inserting  in  lieu 
thereof  "(46  U.S.C.  Appendix  134),"; 

(d)  In  Section  1(f).  by  deleting  the  words  "(46  U.S.C.  141).",  "(46  U.S.C.  121)." 
and  "(46  U.S.C.  146),"  and  inserting  in  lieu  thereof  "(46  U.S.C.  Appendix  141)," 
"(46  U.S.C.  Appendix  121),"  and  "(46  U.S.C.  Appendix  146)."; 

(e)  By  revoking  Sections  1(g)  and  l(j),  and  renumbering  Sections  1(h)  and  l(i) 
as  Sections  1(g)  and  1(h),  respectively; 

(f)  Adding  a  new  subsection  (i)  to  Section  1: 

"(i)  The  authority  vested  in  the  President  by  Section  5318  of  the  Revised 
Statutes,  as  amended  (19  U.S.C.  540),  to  employ  suitable  vessels  other  than 
Coast  Guard  cutters  in  the  execution  of  laws  providing  for  the  collection  of 
duties  on  imports  and  tonnage;" 

(g)  In  Section  2(e),  by  deleting  the  words  ",  exclusive  of  the  territory  and 
waters  of  the  Canal  Zone";  and  ' 

(h)  By  revoking  Section  2(f).  ' 

Sec.  5.  Part  V  of  Executive  Order  No.  10530,  as  amended,  is  further  amended 
as  follows: 

(a)  By  deleting  the  words  "Administrator  of  General  Services"  wherever  they 
appear  and  inserting  in  lieu  thereof  "Archivist  of  the  United  States"; 

(b)  By  deleting  the  words  "(44  U.S.C.  305(a])"  and  inserting  in  Heu  thereof  "(44 
U.S.C.  1505(a))."; 

(c)  By  deleting  the  words  "(44  U.S.C.  306;  311(a);  and  311(f)),"  and  insertmg  in 
lieu  thereof  "(44  U.S.C.  1506;  1510(a)  and  1510(f)),"; 

(d)  Adding  the  words  "(44  U.S.C.  1505(b)),"  following  the  words  "section  5(b) 
of  the  act."; 

(ej  Adding  the  words  "(44  U.SC.  ISlOla);,"  following  the  words  "in  the  said 
section  11(a),";  and 

(f)  Adding  the  words  "(44  U.S.C.  1510)",  following  the  words  "provisions  of 
section  11". 

Sec  6.  Executive  Order  \o  10608  is  amended  by  deleting  the  words  "Foreign 
Service  Act  of  1946  (60  Stat.  999)"  and  inserting  in  lieu  thereof  "Foreign 
Service  Act  of  1980  (94  Stat.  2071)". 

Sec.  7.  Executive  Order  No.  10624,  as  amended,  is  further  amended  as  follows: 

(a)  In  the  preamble,  by  deleting  the  words  "sections  6G2(d),  603,  and  605  of 
Title  VI  of  the  Act  of  August  28,  1954,  68  Stat.  908,  909"  and  inserting  in  lieu 
thereof  "sections  605,  606B  and  606D  of  Title  VI  of  the  Act  of  August  28,  1954, 
as  amended,  (7  U.S.C.  1765, 1766a,  and  1766c)";  and         | 

(b)  In  Section  1(a),  by  deleting  the  words  "The  provisions  of  Part  II — 
Procedures  for  Coordination  Abroad — of  Executive  Order  No.  10575  of  No- 
vember 6,  1954,"  and  inserting  in  lieu  thereof  "The  provisions  of  section  207  of 
the  Foreign  Service  Act  of  1980  (22  U.S.C.  3927)". 

Sec.  8.  Executive  Order  No.  10840,  as  amended,  is  further  amended  by 
replacing  the  first  paragraph  and  the  provisions  it  presents  with  the  foliovving: 
"Whereas  the  Assignment  of  Claims  Act  of  1940  (54  Stat.  1029),  as  amended 
by  the  Act  of  September  13,  1982.  96  Stat.  976  (31  U.S.C.  3727),  contains  the 
following  provisions: 

"During  a  war  or  national  emergency  proclaimed  by  the  President  or 
declared  by  law  and  ended  by  proclamation  or  law,  a  contract  with  the 
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Department  of  Defense,  the  General  Serv.cLS  .'Xdrr.inibtrat.on.  the  Department 
of  Energy  (when  carrying  out  duties  and  powers  formerly  carried  out  by  the 
Atomic  Energy  Commission),  or  other  agency  the  President  designates  may 
provide,  or  may  be  changed  without  consideration  to  provide,  that  a  future 
payment  under  the  contract  to  an  assignee  is  not  subject  to  reduction  or  setoff. 
■'         '   ■  A   payment   subsequently   due   under  the   contract   (even  after  the  war  or 

em.ergency  is  ended)  shall  be  paid  to  the  assignee  without  a  reduction  or  setoff 
for  liability  cf  the  assignor — 

(1)  to  the  Government  independent  of  the  contract;  or 

(2)  because  of  renegotiation,  fine,  penalty  (except  an  amount  that  may  be 
collected  or  withheld  under,  or  because  the  assignor  does  not  comply  with",  the 
contract),  taxes,  social  security  contributions,  or  withholding  or  failing  to 
withhold  taxes  or  social  security  contributions,  arising  from,  or  independent 

of.  the  contrart 

"An  assignee  under  this  section  does  not  have  to  make  restitution  of,  refund, 
or  repay  the  amount  received  because  of  the  liability  of  the  assignor  to  the 
Government  that  arises  from  or  is  independent  of,  the  contract. 

"The  Government  may  not  collect  or  reclaim  money  paid  to  a  person 
receiving  an  amount  under  an  assignment  or  allotment  of  pay  or  allowances 
authorized  by  law  when  liability  may  exist  because  of  the  death  of  the  person 
making  the  assignment  or  allotment." 

Sec.  9.  Sections  2(a]  and  2(b)  of  Executive  Order  No.  10841.  as  amended,  are 
further  amended  by  deleting  the  words   "Atomic  Energy  Commission"  and 

inso!  ting  in  lieu  thereof  "Secretary  of  Energy". 

Sec.  10.  Executive  Order  No.  11023  is  amended  by  deleting  the  words  "Coast 
and  Geodetic  Survey"  except  in  citing  the  "Coast  and  Geodetic  Survey 
Commissioned  Officers  Act  of  1948",  and  inserting  in  lieu  thereof  "National 
Oceanic  and  Atmospheric  Administration '. 

Sec.  11.  Executive  Order  No.  11030,  as  amended,  is  further  amended  as 
follows: 

(a)  In  Section  2(c],  by  deleting  the  words  "National  Archives  and  Records 
Service,  General  Services  Administration"  and  inserting  in  lieu  thereof  "Na- 
tional Archives  and  Records  Administration"; 

(b)  In  Section  5.  bv  deleting  the  words    44  U  SC.  312"  and  inserting  in  lieu 

thereof  "44  U.S.C.  1511"; 

(c)  In  Section  6,  bv  deleting  the  words  "44  U.S.C.  305(a)"  and  inserting  in  lieu 

thereof  "44  U.SC.  1505(aj". 

Sec.  12.  Executive  Orders  ,\o,  11034  and  12048  are  amended  by  deleting  the 
words  "Health.  Education,  and  Welfare"  wherever  they  appear  and  inserting 

in  lieu  thereof  "Edixation", 

Sec.  13.  Execuiive  Order  .\'o.  11047  and  any  other  Executive  order  that  relates 
to  functions  or  areas  of  responsibility  delegated  to  the  Federal  Aviation 
.Administration  are  a.nuMaed  by  deleting  the  words  "Federal  Aviation 
.'\genry"  and  "Agency  wherever  they  appear  and  inserting  in  lieu  thereof 
"Federal  Aviation  Administration"  and  "Administration". 

Sec.  14.  Executive  Order  No.  11077,  as  amended,  is  further  amended  as 
follows: 

(a !  By  deleting  the  second  sentence  in  Section  1(b); 

(b)  By  deleting  the  words  "the  Department  of  Health,  Education,  and  Welfare, 
and  of  in  Section  1(c): 

(c)  By  revoking  Section  2: 

(d)  By  renumbering  Sections  3,  4.  5.  6,  and  7  as  Sections  2,  3,  4,  5,  and  6 
■  ■           respectively;  and 


i 
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(e)  By  deleting  in  renumbered  Sections  2iaj  and  2(b),  the  words  "and  the 
Secretary  of  Health.  Education,  and  Welfare  may  each"  and  inserting  in  lieu 
thereof  "may". 

Sec.  15.  Each  of  the  Executive  Orders,  as  amended,  listed  in  this  Section  and 
any  other  order  that  relates  to  functions  or  areas  of  responsibility  delegated  to 
the  Department  of  Health  and  Human  Services,  is  am.ended  and  revised  by 
deleting  the  words  "Department  of  Health.  Education,  and  Welfare  '  wherever 
they  occur  and  inserting  in  lieu  thereof  "Department  of  Health  and  Human 
Services",  and  by  deleting  the  words  "Secretary  of  Health,  Education,  and 
Welfare"  wherever  they  appear  and  inserting  in  lieu  thereof  "Secretary  of 
Health  and  Human  Services": 


11079 
11140 
11157 
11480 
11490 
11583 


11609 
11623 
11687 
11776 
11800 
11899 


12049 
12088 
12138 
12148 
12154 
1219t> 
12208 


further  amended  as 


Sec.  16.    Executive  Order  No.  11390.  as  amended 
follows: 

(a)  By  revoking  Section  1(1): 

(b)  By  revoking  Section  1(7);  and 

(cj  In  Section  1(4),  by  deleting  the  words  "by  sections  SBs',  599,  3450,  and  8450" 
and  inserting  in  lieu  thereof  "by  sections  565  and  599". 

Sec.  17.  Executive  Order  No,  11440.  as  dmended.  is  furthe.r  amended  by 
deleting  the  words  "Administrator  of  General  Services"  and  the  word  "Ad- 
ministrator" wherever  they  appear,  and  inserting  in  lie.i  thereof  ".Archivist  of 
the  United  States"  and  "Archivist". 

Sec.  18.  Section  2  of  Executive  Order  No.  11467  is  amt  nded  by  deleting  the 
words  "Secretary  of  the  Interior"  and  inserting  the  \Aords  "Secretary  of 
Commerce". 

Sec.  19.  Executive  Order  No.  11561,  as  amended,  is  amended  by  deleting  the 
words  "Foreign  Service  Act  of  1946"  and  inserting  in  lieu  thereof  "Foreign 
Service  Act  of  1980".  i 

Sec.  20.  Executive  Order  No.  11580  is  amended  by  deleting  the  words  "Admin- 
istrator of  the  National  Credit  Union  Administration"  and  inserting  in  lieu 
thereof  "National  Credit  Union  Administration  Board"  in  the  first  paragraph. 

Sec  21.  Section  7  of  Executive  Order  No.  11644,  as  amended,  is  further 
amended  by  deleting  the  words  "Atomic  Energy  Commission"  and  inserting  in 
lieu  thereof  "Secretary  of  Energy  and  the  Nuclear  Regulatory  Commission". 

Sec.  22.  Executive  Order  No.  11747  is  amended  by  revoking  Section  1  and 
deleting  the  words  "Sec.  2.". 

Sec.  23.  Section  1(a)  of  Executive  Order  No.  11755  is  amended  by  adding  the 
words  "the  Commonwealth  of  the  Northern  Mariana  Islands,"  after  the  words 
"American  Samoa,"  wherever  they  appear. 

Sec.  24.  Section  4  of  Executive  Order  No.  11758,  as  amended,  is  further 
amended  by  deleting  the  words  "Federal  Procurement  Regulations,  the  Armed 
Services  Procurement  Regulations."  and  inserting  in  Hru  thrreof  "Federal 
Acquisition  Regulations", 

Sec.  25.  Executive  Order  No.  11845  is  amended  as  follows: 
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(a)  Bv  m^erung.  afier  the  words  "88  Sta',  332,",  the  words  "(2  U.S.C.  681  et 

sec;  ).": 

(bj  By  inserting,  after  the  words  "section  1012  or  1013",  the  words  "(2  U.S.C. 

683  and  6841":  and 

(ci  By  inserting,  after  the  words  "section  l;:il4(e)  of  the  Act",  the  words  "(2 
U.S  C.  685(e))". 

Sec.  26.  Executne  Order  .No  UhK^  is  amended  by  deleting  the  words  "Under 
Secretary  of  Commerce     and  inserting  in  heu  thereof  "Deputy  Secretary  of 

Commerce". 

Sec.  27.  Executive  Ord-'r  .\o,  11899,  as  amended,  is  further  amended  by 
de';^ting  the  words  "(Bh  Stat,  2:10.  25  U  S.C.  450(i)),"  and  inserting  in  lieu 

thereof  "i88  Stat.  2210,  25  L'  SC,  450  :1,". 

Sec.  28.  Section  6  of  Executive  Oi-der  N'r    V.99Q  is  amended  by  deleting  the 

words  "and  the  Water  Resources  Councii'  , 

Sec.  29.  Executive  Order  .\o  12101  is  am.ended  h\  deleting  the  words  "Sec- 
tions 4  and  6  of  the  Diplom.atic  Relations  Act  (92  Stat.  809:  22  L'.SC,  254c  and 
254e)"  and  inserting  in  lieu  tnereof  "Sect:  -n  4  of  Diplomatic  Relations  .Art  'Q"^ 
Stat.  809:  22  U  SC,  254cl." 

Sec.  30.  Section  l-201iaj  of  Executive  Oro.^r  .\o.  12163.  as  amended,  is  further 
amended  by  revoking  paragraphs  (23)  and  (24).  and  by  renumbering  para- 
graphs {25i,  (26).  (2-),  and  '281  as  paraer^nhs  (23),  (24),  (25),  and  (26)  respec- 
tively. 

Sec.  31,  Executive  Orcer  No.  12322  is  amended  by  dt.-lt  t.n;.;  the  words  "Prmrj- 
ples  and  Standards  for  Water  and  Related  Land  Res^^-irces  P;cnn;n.g  \PaT\  ~\\ 
of  Title  18  of  the  Code  of  Federal  Regulations  (45  F  R.  64366JJ."  and  inserting  in 
lieu  thereof  "Economiic  and  Environmental  Principles  and  Guidelines  for 
Water  and  Rel.ited  Land  Resources  Implementation  Studies". 

Sec.  32.  Executive  Oruer  No.  12328  is  ame:tded  by  deleting  the  words  "(2.'  CFR 
251  5  and  252.31]"  and  inserting  in  lieu  thereof  (25  CFR  140.5  and  141  311". 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  752 

Taking  Adverse  Actions  Under  the 
Senior  Executive  Service 

agency:  Office  of  Persomiel 

Management. 

action:  Final  rule. 


summary:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  final 
regulations  on  suspensions  and  removal 
actions  in  the  Senior  Executive  Service 
(SES).  The  regulations  exclude 
reemployed  annuitants  from  coverage 
and  extend  coverage  to  certain  limited 
appointees  in  addition  to  career 
employees  currently  covered.  The 
regulations  also  incorporate  statutory 
revisions  since  July  1979  as  to  the 
reasons  for  taking  adverse  actions.  They 
apply  to  suspensions  for  more  than  14 
days  or  removals  from  the  civil  service 
for  reasons  of  misconduct,  neglect  of 
duty,  malfeasance,  or  failure  to  accept  a 
directed  reassignment  or  to  accompany 
a  position  in  a  transfer  of  function. 
EFFECTIVE  DATE:  October  14, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Neai  Harwood.  (202]  632-4625. 
SUPPLEMENTARY  INFORMATION:  On  May 
30, 1986,  OPM  published  proposed 
rpgulations  (51  PR  19554)  on  taking 
adverse  actions  in  the  Senior  Executive 
Service  (SES)  to  implement  Subchapter 
V  of  Chapter  75  of  Title  5,  United  States 
Code,  as  amended. 

The  comment  period,  which  was  60 
days  from  the  date  of  publication,  ended 
on  July  29. 198G.  Comments  were 
received  from  six  agencies  and  one 
executive  organization, 

I.  Short  Suspensions 

One  agency  and  the  executive 
organization  disagreed  with  the 
provision  in  §  752.601(b)(1)  prohibiting 


suspensions  of  career  appointees  for  14 
days  or  less.  In  the  preamble  of  the 
proposed  regulations,  we  had  pointed 
cut  that  Subchapter  V  of  Chapter  75,  5 
U.S.  Code,  on  SES  adverse  actions  does 
not  cover  suspensions  of  14  days  or  less 
and  that  Subchapter  I  of  Chapter  75, 
which  does  cover  such  suspensions, 
pertains  only  to  employees  in  the 
competitive  service.  We  also  had  noted 
that  Congress  may  have  viewed  short 
suspensions  (normally  imposed  for  less 
serious  offenses)  as  inappropriate 
disciplinary  measures  for  SES  members, 
who  have  a  significant  impact  on  agency 
programs  and  on  the  public  image  of  the 
Government. 

The  agency  commented  that,  "Given 
the  management  flexibility  attendant 
with  the  SES,  it  is  arguable  that  the 
absence  of  specific  statutory  procedures 
for  a  lesser  suspension  means  only  that 
there  are  none  to  be  followed."  The 
agency  further  argued  that  management 
needs  the  authority  to  suspend  SES 
members  for  14  days  or  less  if  it  is  to 
maintain  effective  discipline  within  the 
workforce  because,  in  some  instances,  a 
longer  suspension  would  not  be 
appropriate. 

The  executive  organization  argued 
that  agencies  have  an  inherent  authority 
to  take  actions  against  their  empioyees 
in  the  absence  of  specific  legislation 
limiting  this  authority.  It  also  pointed 
out  that  executives  may  be  subject  to 
lesser  forms  of  disciplinary  actions,  such 
as  admonishments  and  official 
reprimands.  It  further  stated  that  the 
prohibition  on  short  suspensions  "may 
unnecessanly  and  unfairly  increase  the 
punishment  received  by  a  senior 
executive,  as  well  as  the  number  of 
appeals  taken  to  the  .MSPB  [Merit 
Systems  Protection  Board]  over  minor 
matters." 

Because  Congress  specifically 
addressed  the  issue  of  disciplinarv' 
actions  for  career  SES  members  in  5 
U.S.C.  and  did  not  cover  suspensions  for 
14  days  or  less,  OP.M  still  believes  that 
there  is  no  statutory'  euthonty  to  take 
such  actions.  The  Genera!  Accounting 
Office  (GAO)  in  a  March  16,  1987, 
decision  (B-221970)  agreed  wnth  this 
conclusion.  GAO  also  ruled  that  any 
prior  suspensions  for  14  days  or  less 
were  "unwarranted  personnel  actions 
which  require  the  payment  of  back  pay," 

OPM  agrees  with  the  comments, 
however,  that  the  inability  to  take  short 
suspensions  limits  the  fiexibihty 


agencies  have  in  disciplinary  cases. 
Therefore,  although  the  prohibition  on 
short  suspensions  re.Tiains  in  the 
regulations  because  of  current  statutory 
provisions.  OPM  will  seek  a  change  in " 
the  law  to  authorize  such  suspensions. 

II.  Other  Issues 

The  executive  organization 
recommended  that  §  752.604(c)(1),  which 
permits  an  employee  "a  reasonable 
amount  of  official  time"  to  respond  to  a 
30-day  notice  of  proposed  adverse 
action,  be  amended  to  provide  a  specific 
minimum  time  period,  such  as  20  days. 
Under  5  U.S.C.  7543(b)(2).  an  employee 
has  not  less  than  7  days  to  respond  to 
the  notice,  but  that  section  does  not 
state  how  much  official  tune  the 
employee  may  use  in  prepanng  his  or 
her  response.  The  regulatory'  provision 
allowing  a  "reasonable  amount  of 
official  time"  for  SES  employees  to 
respond  is  the  same  as  for  non-SES 
employees.  We  are  not  aware  of  any 
problems  that  have  ansen  because  of 
the  provision,  and  it  is  retained. 

Two  agencies  recommended  that 
§  752.604(d],  which  allows  an  agency  to 
grant  an  executive  a  maximum  of  10 
days  on  paid  nonduty  status  when  the 
"cnme  provision"  is  used  to  shorten  the 
normal  30-day  notice  penod.  be 
amended  to  allow  the  agency  to  use  the 
paid  nonduty  status  for  all  of  the 
shortened  notice  period  when 
necessary.  One  of  the  agencies 
commented  that  the  section  requires 
that  an  executive  have  not  less  than  7 
days  to  respond,  but  that  the  agency 
may  provide  a  longer  period,  including 
one  longer  than  10  days.  Further,  even  if 
an  executive  responds  within  7  days, 
there  may  not  be  sufficient  time  while 
the  executive  is  still  in  the  paid  nonduty 
status  for  the  agency  to  make  a  final 
determination  if  the  deciding  official  is 
not  immediately  available  or  if  the 
response  identifies  questionable  areas 
to  be  resolved.  We  agree  and  have 
amended  the  provision  accordingly. 

One  agency  recommended  that  the 
provisions  on  medical  considerations 
and  disability  retirement  that  were 
?dded  (at  49  FR  1330  on  January  11, 
1984)  to  the  regulations  for  non-SES 
employees  in  5  CFR  752,404[c](3)  also  be 
ddopted  for  SES  employees.  We  agree 
and  have  added  §  752.604(c)(4)  and  have 
amended  §  752.604(0  accordingly. 

One  agency  objected  to  the  proposal 
to  delete  Subpart  E  of  5  CFR  Part  752. 


i 
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which  contains  the  statutory 
requirements  for  SES  adverse  actions, 
on  the  basis  of  the  convenience  in 
having  the  statutory  and  regulatory 
requirements  together.  We  agree  and 
have  retained  the  subpart.  The  subpart 
has  been  revised  to  incorporate 
statutory  changes  since  the  Civil  Service 
Reform  Act. 

The  following  provisions  of  the 
proposed  regulations  did  not  receive  any 
comments  and  are  adopted  in  the  final 
regulations. 

(1)  Section  752.601(c)(2)  includes  in 
coverage  of  the  regulations  certain 
limited  term  and  limited  emergency 
appointees  who  were  covered  under  5 
U.S.C.  7511  immediately  before  their 
SES  appointment. 

(2)  Section  752.601(d)  excludes 
reemployed  annuitants  from  coverage  of 
the  regulations. 

(3)  Section  752.603  on  the  standard  for 
adverse  action  states,  in  accordance 
with  5  U.S.C.  7543,  that  such  action  may 
be  taken  only  "for  reasons  of 
misconduct,  neglect  of  duty, 
malfeasance,  or  failure  to  accept  a 
directed  reassignment  or  to  accompany 
a  position  in  a  transfer  of  function." 

(4)  Section  752.604(b)  provides  means 
other  than  suspension  for  keeping  an 
employee  away  from  the  work  site 
during  the  'dO-day  notice  period  under 
certain  circumstances,  such  as  w^hen  an 
employee's  continued  presence  would 
pose  a  threat  to  the  employee  or  others. 
The  provision  in  the  proposed 
regulations,  however,  which  would  have 
permitted  placing  an  appointee  on 
involuntary  sick  or  other  leave  when  the 
agency  has  medical  documentation 
stating  physical  or  mental  incapacitation 
has  been  deleted  in  light  of  court 
decisions  that  involuntary  leave  may  be 
tantamount  to  a  suspension  without 
procedures. 

E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  will  only  affect  Government 
employees  who  are  members  of  the 
Senior  Executive  Service. 

List  of  Subjects  in  5  CFR  Part  752 

Gove."nment  employees, 
r  S  Office  of  Personnel  Management. 
Constance  Homer, 

Director 

Accordingly.  OPM  is  amending  5  CFR 
Part  752  as  follows: 


PART  752— ADVERSE  ACTIONS 

1.  The  authority  citation  for  Part  752  is 
revised  as  set  forth  below,  and  all  other 
authority  citations  throughout  Part  752 
are  removed: 

Authority:  5  U.S.C.  7504,  7514;  5  U.S.C.  1302, 
Pub.  L  95-494;  Section  752.401  also  issued 
under  5  U.S.C.  3301  and  3302.  and  E.0. 10577; 
Subpart  F  also  issued  under  5  U.S.C.  7543. 

2.  Section  752.501  in  Subpart  E  is 
amended  by  revising  the  paragraph 
under  §7542.  and  by  revising  paragraph 
(a)  under  §7543.  to  read  as  follows: 

Subpart  E— Principal  Statutory 
Requirements  tor  Taking  Adverse  Actions 
Under  the  Senior  Executive  Service 

Sec. 

752.501    Principal  statutory  requirements. 

*  *  *       j  •         • 

"§7542.  Actions  covered 

"This  subchapter  applies  to  a  removal  from 
the  civil  service  or  suspension  for  more  than 
14  days,  but  does  not  apply  to  an  action 
initiated  under  section  1206  of  this  title,  to  a 
suspension  or  removal  under  section  7532  of 
this  title,  or  to  a  removal  under  section  3592 
or  3595  of  this  title. 

"§  7543.  Cause  and  procedure 

"(a)  Under  regulations  prescribed  by  the 
Office  of  Personnel  Management,  an  agency 
may  take  an  action  covered  by  this 
subchapter  against  an  employee  only  for 
misconduct,  neglect  of  duty,  malfeasance,  or 
failure  to  accept  a  directed  reassignment  or 
to  accompany  a  position  in  a  transfer  of 
function. 
***** 

3.  Subpart  F  is  revised  to  read  as 

follows: 

Subpart  F— Regulatory  Requirements  for 
Taking  Adverse  Actions  Under  the  Senior 
Executive  Service 


Sec. 

752.601 

752.602 

752.603 

752.604 

752.605 

752.606 


Coverage. 
Definitions. 
Standard  for  action. 
Procedures. 
Appeal  rights. 
Agency  records. 


Subpart  F— Regulatory  Requirements 
for  Taking  Adverse  Actions  Under  the 
Senior  Executive  Service 

§  752.601    Coverage. 

(a)  Adverse  actions  covered.  This 
subpart  applies  to  suspensions  for  more 
than  14  days  and  removals  from  the  civil 
service  as  set  forth  in  5  U.S.C.  7542. 

(b)  Actions  excluded.  (1)  An  agency 
may  not  take  a  suspension  action  of  14 
days  or  less. 

(2)  This  subpart  does  not  apply  to 
actions  taken  under  5  U.S.C.  1206(g), 
3592,  3595,  or  7532. 

(c)  Employees  covered.  This  subpart 
covers  the  following  appointees: 


(1)  A  career  appointee — 
(i)  W  ho  has  completed  the 

probationary  period  in  the  Senior 
Executive  Service: 

(ii)  Who  is  not  required  to  serve  a 
probationary  period  in  the  Senior 
Executive  Service;  or 

(iii)  Who  was  covered  under  5  U.S.C. 
7511  immediately  before  appointment  to 
the  Senior  Executive  Service. 

(2)  A  limiited  term  or  limited 
emergency  appointee — 

(i)  Who  received  the  limited 
appointment  without  a  break  in  service 
in  the  same  agency  as  the  one  in  which 
the  employee  held  a  career  or  career- 
conditional  appointment  (or  an 
appointment  of  equivalent  tenure  as 
determined  by  the  Office  of  Personnel 
Management)  in  a  permanent  civil 
service  position  outside  the  Senior 
Executive  Service:  and 

(ii)  Who  was  covered  under  5  U.S.C. 
7511  immediately  before  appointment  to 
the  Senior  Executive  Service. 

(d)  Employees  excluded.  This  subpart 
does  not  cover  an  appointee  who  is 
serving  as  a  reemployed  armuitant. 

§  752.602    Definitions. 

In  this  subpart — 

"Career  appointee,"  "limited  term 
appointee,"  and  "limited  emergency 
appointee"  have  the  meaning  given  in  5 
U.S.C.  3132(a). 

"Day"  means  calendar  day. 

"Suspension"  has  the  meaning  given 
in  5  U.S.C.  7501(2). 

§  752.603    Standard  for  action. 

(a)  An  agency  may  take  an  adverse 
action  under  this  subpart  only  for 
reasons  of  misconduct,  neglect  of  duty, 
malfeasance.,  or  failure  to  accept  a 
directed  reassignment  or  to  accompany 
a  position  in  a  transfer  of  function. 

(b)  An  agency  may  not  take  an 
adverse  action  under  this  subpart  on  the 
basis  of  any  reason  prohibited  by  5 
U.S.C.  2302. 


§  752.604    Procedures. 

(a)  Applicability.  The  procedures 
provided  in  5  U.S.C.  7543(b)  apply  to  any 
appointee  covered  by  this  subpart. 

(b)  Notice  of  proposed  action.  (1)  The 
notice  of  proposed  action  shall  inform 
the  appointee  of  his  or  her  right  to 
review  the  material  that  is  relied  on  to 
support  the  reasons  for  action  given  in 
the  notice. 

(2)  The  agency  may  not  use  material 
that  caimot  be  disclosed  to  the 
appointee  or  to  the  appointee's 
representative  or  designated  physician 
under  §  297.204(c)  of  this  chapter  to 
support  the  reasons  in  the  notice. 


UM  I 
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(3)  Under  ordinary  circumstances,  an 
appointee  whose  removal  has  been 
proposed  shall  remain  in  a  duty  status  in 
his  or  her  regular  position  during  the 
advance  notice  period.  In  those  rare 
circumstances  when  the  agency 
determines  that  the  appointee's 
continued  presence  in  the  work  place 
during  the  notice  period  may  pose  a 
threat  to  the  appointee  or  others,  result 
in  loss  of  or  damage  to  Government 
property,  or  otherwise  jeopardize 
legitimate  Government  interests,  the 
agency  shall  consider  whether  any  of 
the  following  alternatives  is  feasible: 

(i)  Assigning  the  appointee  to  duties 
where  he  or  she  is  no  longer  a  threat  to 
safety,  the  agency  mission,  or 
Government  property; 

(ii|  Placmg  the  appointee  on  leave 
with  his  or  her  consent: 

(iii)  Carrying  the  appointee  on 
appropriate  leave  (annual  or  sick  leave, 
leave  without  pay,  or  absence  without 
leave)  if  he  or  she  is  voluntarily  absent 
for  reasons  not  originating  with  the 
agency;  or 

(iv)  Curtailing  the  notice  period  when 
the  agency  can  invoke  the  provisions  of 
paragraph  (d)  of  this  section  (the  "crime 
provision"). 

(4)  If  none  of  the  alternatives  in 
paragraph  (b)(3)  of  this  section,  is 
available,  agencies  may  consider 
placing  the  appointee  in  a  paid,  nonduty 
status  during  all  or  part  of  the  advance 
notice  period. 

(c)  Appointee's  answer.  [\]  The 
agency  shall  give  the  appointee  a 
reasonable  amount  of  official  time  to 
review  the  material  relied  on  to  support 
its  proposed  action,  to  prepare  an 
answer  orally  and  in  writing,  and  to 
secure  affidavits,  if  the  appointee  is  in 
an  active  duty  status. 

(2)  The  agency  shall  designate  an 
official  to  hear  the  appointee's  oral 
answer  who  has  authority  either  to 
make  or  to  recommend  a  final  decision 
on  the  proposed  adverse  action. 

(3)  The  right  to  answer  orally  in 
person  does  not  include  the  right  to  a 
formal  hearing  with  examination  of 
witnesses  unless  the  agency  provides 
for  a  formal  hearing  in  its  regulations  in 
accordance  with  paragraph  (g)  of  this 
section. 

(4)  If  the  appointee  wishes  the  agency 
to  consider  any  medical  condition  that 
may  have  affected  the  basis  for  the 
adverse  action,  the  appointee  shall  be 
given  reasonable  time  to  furnish  medical 
documentation  of  the  condition.  The 
same  procedures  that  are  applicable  in 

§  752.404(c)(3)  of  this  chapter  are  also 
applicable  for  an  appointee  in  the  Senior 
Executive  Service. 

(d)  Exception.  Section  7543(b)(1)  of 
Title  5  of  the  United  States  Code 


authorizes  an  exception  to  the  30  days' 
advance  written  notice  when  the  crime 
provision  is  invoked.  This  provision  may 
be  invoked  even  in  the  absence  of 
judicial  action  if  the  agency  has 
reasonable  cause  to  believe  that  the 
appointee  has  committed  a  crime  for 
which  a  sentence  of  imprisonment  may 
be  imposed.  The  agency  may  require  the 
appointee  to  furnish  any  answer  to  the 
proposed  action,  and  affidavits  and 
other  documentary  evidence  to  support 
the  answer,  within  such  time  as  under 
the  circumstances  would  be  reasonable. 
but  not  less  than  7  days.  'When  the 
circumstances  require  immediate  action, 
the  agency  may  place  the  appointee  in  a 
nonduty  status  with  pay  for  such  time  as 
is  necessary  to  effect  the  action. 

(e)  Representation.  (1)  Under  5  U.S.C. 
7543(b)(3).  an  appointee  covered  by  this 
subpart  is  entided  to  be  represented  by 
an  attorney  or  other  representative. 

(2)  An  agency  may  disallow  as  an 
appointee's  representative — 

(i)  An  individual  whose  activities  as  a 
representative  would  cause  a  conflict  of 
interest  or  position; 

(ii)  An  employee  of  the  agency  whose 
release  from  his  or  her  official  position 
would  give  rise  to  unreasonable  costs; 
or 

(iii)  An  employee  of  the  agency  whose 
priority  work  assignments  preclude  the 
employee's  release. 

(f)  Agency  decision.  In  arriving  at  its 
written  decision,  the  agency  may 
consider  only  the  reasons  specified  in 
the  notice  of  proposed  action.  The 
agency  shall  consider  any  reply  of  the 
appointee  or  the  appointee's 
representative  made  to  a  designated 
official  and  any  medical  documentation 
furnished  under  paragraph  (c)  of  this 
section.  The  agency  shall  deliver  the 
notice  of  decision  to  the  appointee  at  or 
before  the  time  the  action  will  be 
effective.  The  notice  of  decision  shall 
inform  the  appointee  of  his  or  her  appeal 
rights. 

(g)  Hearing.  Under  5  U.S.C,  7543(c), 

the  agency  may,  in  its  regulations, 
provide  a  hearing  in  place  of  or  in 
addition  to  the  opportunity  for  written 
and  oral  reply. 

§  752.605    AppeaJ  rights. 

(a)  Under  5  L'.S  C.  7543(d),  a  career 
appointee  against  whom  an  action  is 
taken  under  this  subpart  is  entitled  to 
appeal  to  the  Merit  Systems  Protection 
Board. 

(b)  A  limited  term  or  limited 
emergency  appointee  who  is  covered 
under  §  752.601(c)(2)  also  may  appeal  an 
action  taken  under  this  subpart  to  the 
Merit  Systems  Protection  Board. 


f  752.606    Agency  records. 

The  agency  shau  maintain  copies  of 
the  adverse  action  record  items 
specified  in  5  U.S.C.  7543(e)  and  furnish 
them  upon  request  as  required  by  that 
subsection. 

jFR  Doc.  8:'-21024  Filed  9-11-87;  8:45  am) 
BILUNG  CODE  632S-C1-M 


5  CFR  Part  8S0 

An  Additional  Opportunity  for 
Annuitants  To  Enroll  for  Federal 
Employees  Health  Benefits  Coverage 

agency:  Office  of  Personnel 

Management. 

action:  Final  regulations. 

summary:  The  Office  of  Personnel 
Management  (0PM)  is  revising  its 
regulations  to  permit  an  annuitant  who 
is  covered  by  the  Federal  Employees 
Health  Benefits  (FEHB)  enrollment  of 
another  person  to  enroll  either  for  self 
only  or  for  self  and  family  coverage  in 
the  sam.e  plan  and  option  when  the 
covering  enrollment  is  canceled.  The 
previous  FEHB  regulations  permitted 
only  active  employees  to  take  such 
action  following  the  cancellation  of  a 
covering  enrollment.  These  revised 
regulations  will  correct  this  inequity  by 
allowing  eligible  annuitants  the  same 
enrollment  opportunities  that  employees 
receive  after  the  cancellation  of  the 
covering  enrollment. 

EFFECTIVE  DATE:  September  14, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

)ohn  Rd>.  CO:;  5,3:-46i4 

SUPPl^MENTARY  INFORMATION:  On  May 
7.  198:-.  OPM  pLb;;sr:.  c  "rpr.^-d 
regulations  in  the  Federal  Register  (52 
FR  17300)  to  allow  an  eligible  annuitant 
who  was  covered  by  the  enrollment  of 
another  person  under  the  FEHB  Program 
to  enrol!  in  the  same  plan  and  option 
within  31  days  after  the  voluntary 
cancellation  of  the  covering  enrollment. 
Such  an  opportunity  to  enroll  had 
previously  been  made  available  only  to 
active  employees.  We  also  published  a 
proposed  clarification  to  another  section 
of  the  regulations  to  specify  that  an 
annuitant  who  loses  FEHB  coverage 
because  the  covering  enrollment  is 
changed  to  self  only  must  be  otherwise 
eligible  to  enroll  in  his  or  her  own  right. 
Tv.'o  written  comments  were  received 
during  the  60-day  comment  period.  One 
comment,  which  offered  no  suggestions 
for  changes,  was  from  a  national 
association  of  Federal  employees.  The 
other  comment  was  from  a  national 
association  of  retired  Federal  employees 
and  was  totally  supportive  of  the 
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proposed  changes.  Therefore,  we  are 
publishing  our  proposed  revisions  to  the 
regulations  as  final  regulations  without 
any  further  changes. 

Waiver  of  30-Day  Delay  in  Effective 
Date  of  Final  Regulation 

Pursuant  to  section  553(d)(1)  of  Title  5 
cf  the  United  States  Code,  I  find  that 
good  cause  exists  to  make  this 
amendment  effective  in  less  than  30 
days.  The  regulation  is  being  made 
effective  immediately  to  enable  as  many 
annuitants  as  possible  to  take 
advantage  of  the  new  opportunity  for 
FEHB  enrollment  which  must  be 
exercised  within  31  days  of  an 
annuitant's  loss  of  coverage  as  a  family 
member. 

E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.O.  12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  regulations  will  apply  only 
to  annuitants  seeking  to  continue  their 
I  F.HB  coverage. 

List  of  Subjects  in  5  CFR  Part  890 

Administrative  practice  and 
procedure.  Claims,  Government 
employees.  Health  Insurance, 
Retirement. 

V  S.  Office  of  Personnel  Management 
James  E.  Colvard, 
Deputy  Director. 

Accordingly,  OPM  is  amending  5  CFR 
Fart  890  as  follows; 

PART  890— FEDERAL  EMPLOYEES 
HEALTH  BENEFITS  PROGRAM 

1.  The  authority  citation  for  Part  890 
continues  to  read  as  follows; 

.Authority;  5  U  S.C.  8913;  Section  890.102 
e!so  issued  under  5  U.S.C.  1104  and  Section 
3i5)  of  Pub.  L.  95-^54.  92  Stat.  1112:  Section 
890.301  also  issued  under  5  U.S.C.  890.5(b); 
Section  890  302  also  issued  under  5  U.S.C. 
8901(5)  and  5  U.S.C-  8901(9);  Section  890.701 
also  issued  under  5  U.S.C.  8902(ni)(2);  Subpart 
H  also  issued  under  Title  1  of  Pub.  L  98-615, 
98  Slat.  3195.  and  Title  U  of  Pub.  L.  99-251, 
100  Stat.  20. 

2.  In  §  890.301,  a  new  paragraph  {f)(3) 
is  added  and  paragraph  (g)(4)  is  revised 
to  read  as  follows: 

§890.301     Opportunttles  to  register  to 
enroll  and  change  enrollment 

(f)  Change  to  self  alone.  '  '  ' 
(3)  In  order  for  an  employee  annuitant 
to  be  eligible  to  elect  self  only  coverage 
under  authority  of  this  paragraph,  he  or 


she  must  meet  the  statutory 
requirements  of  having  retired  on  an 
immediate  annuity  and  having  been 
covered  by  a  plan  under  this  part 
(including  enrollment  in  his  or  her  own 
right)  since  his  or  her  first  opportunity  to 
enroll  or  for  the  5  years  immediately 
preceding  his  or  her  retirement, 
whichever  is  shorter. 

(g)  Loss  of  coverage  under  Federal 
programs.  *  *  * 

(4)  An  employee  or  annuitant  who  is 
not  enrolled,  but  is  covered  by  the 
enrollment  of  another  enrollee  under 
this  part,  may  register  to  be  enrolled  in 
the  same  plan  and  option  within  31  days 
after  cancellation  of  the  other's 
enrollment.  If  the  employee  is  not 
eligible  to  enroll  in  the  plan  from  which 
coverage  is  lost,  he  or  she  may  enroll  in 
the  same  option  of  any  available  plan. 
In  order  for  an  employee  annuitant  to  be 
eligible  to  enroll  under  authority  of  this 
paragraph,  he  or  she  must  meet  the 
statutory  requirements  of  having  retired 
on  an  immediate  annuity  and  having 
been  covered  by  a  plan  under  this  part 
(including  enrollment  in  his  or  her  own 
right)  since  his  or  her  first  opportunity  to 
enroll  or  for  the  5  years  immediately 
preceding  his  or  her  retirement, 
whichever  is  shorter. 
***** 

|FR  Doc.  87-21015  Filed  9-11-87;  8:45  am) 

BIUJNG  COOC  K325-01-M 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Part  418 

lAmdt  No.  2;  Docket  No.  470 1S] 

Wheat  Crop  Insurance  Regulations 

AGENCY:  Federal  Crop  Insurance 
Corporation.  USDA. 
action:  Final  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  amends  the  Wheat 
Crop  Insurance  Regulations  (7  CFR  Part 
418).  effective  for  the  1988  crop  year. 
The  intended  effect  of  this  rule  is  to 
maintain  the  effectiveness  of  the  present 
Wheat  Crop  Insurance  Regulations  (7 
CFR  Part  418)  only  through  the  1987  crop 
year.  The  tJiovisions  currently  contained 
in  this  Part  have  been  issued  as  an 
endorsement  to  the  newly  issued  7  CFR 
Part  401.  General  Crop  Insurance 
Regulations  (§  401.101,  Wheat 
Endorsement),  effective  for  the  1988  and 
succeeding  crop  years.  7  CFR  Part  401  is 
a  standard  set  of  regulations  and  a 
master  policy  for  insuring  most  crops 
authorized  under  the  provisions  of  the 
Federal  Crop  Insurance  Act,  as 


amended,  and  substantially  reduces;  (1) 
The  time  involved  in  amendment  or 
revision;  (2)  the  necessity  of  the  present 
repetitious  review  process;  and  (3)  the 
volume  of  paperwork  processed  by 
FCIC.  The  authority  for  the  promulgation 
of  this  rule  is  the  Federal  Crop  Insurance 
Act,  as  amended. 

EFFECTIVE  DATE:  September  14, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole.  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC.  20250, 
telephone  (202)  447-3325. 

SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
December  31, 1990. 

E,  Ray  Fosse,  Manager.  FCIC,  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
SlOO  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115,  June  24,  1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environ.ment.  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 


UM  I 
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Background 

FCIC  has  published  over  40  policies  to 
cover  insurance  on  that  many  different 
crops.  Many  of  the  regulations  and 
policies  contain  identical  language, 
which,  if  changed  requires  that  over  40 
different  policies  be  changed,  both  in  the 
Code  of  Federal  Regulations  (CFR)  and 
the  printed  policy  language.  This 
repetition  of  effort  is  both  inefficient  and 
expensive.  FCIC,  therefore,  has 
published  in  7  CFR  Part  401,  one  set  of 
regulations  and  one  master  pohcy  to 
contain  that  language  which  is  identical 
in  most  of  the  policies  and  regulations. 

As  revisions  on  individual  policies  are 
necessary.  FCIC  will  publish  a  "crop 
endorsement"  which  will  contain  the 
language  of  the  policy  unique  to  that 
crop,  and  any  exceptions  to  the  master 
policy  language  necessary  for  that  crop. 
When  an  endorsement  is  published  as  a 
section  to  Part  401,  effective  for  a 
subsequent  crop  year,  the  present  policy 
contained  in  a  seperate  part  of  Chapter 
IV  is  terminated  at  the  end  of  the  crop 
year  then  in  effect. 

In  order  to  clearly  establish  that  7 
CFR  Part  418  will  be  effective  only 
through  the  end  of  the  1987  crop  year, 
FCIC  amends  the  subpart  heading  of 
these  regulations  to  specify  that  such 
will  be  the  case. 

The  new  Wheat  Endorsement  has 
been  published  as  an  endorsement  to  7 
CFR  Part  401  (§  401.101,  Wheat 
Endorsement),  and  becomes  effective  for 
the  1988  and  succeeding  crop  years.  The 
provisions  of  the  Wheat  Crop  "insurance 
Regulations,  now  contained  in  7  CFR 
Part  418,  are  therefore  superseded  and 
will  terminate,  effective  with  the  end  of 
the  1987  crop  year. 

On  July  7, 1987,  FCIC  published  a 
notice  of  proposed  rulemaking  in  the 
Federal  Register  at  52  FR  25381, 
proposing  to  amend  the  subpart  heading 
of  7  CP'R  Part  418  to  make  the 
regulations  therein  effective  only 
through  the  end  of  the  1987  crop  year, 
The  public  was  given  30  days  in  which 
to  submit  written  comments,  data,  and 
opinions  on  the  proposed  rule,  but  none 
were  received. 

Therefore,  the  proposed  rule 
published  at  52  FR  25381  is  adopted  as 
final. 

List  of  Subjects  in  7  CFR  Part  418 

Crop  insurance,  Wheat. 
Final  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.). 
the  Federal  Crop  Insurance  Corporation 
amends  the  Subpart  heading  to  the 


Wheat  Crop  Insurance  Regulations  [7 
CFR  Part  418),  as  follows: 

PART  418— {AMENDED] 

1.  The  Authority  citation  for  7  CFR 
Part  418  continues  to  read  as  follows: 

Authoritj':  Sees  506,  516  Pub,  L  75-430.  52 
Stat.  73,  77.  as  amended  (7  L',S,C  1506,  15161. 

2.  The  Subpart  heading  in  7  CFR  Part 
418  18  revised  to  read  as  follows: 

Subpart— RegiMationt  for  ttw  1986  and 
1987  Crop  Years 

Done  in  Washington.  DC  on  August  21, 
1987, 

E.  Ray  Fosse, 

Manager.  Federal  Crop  Insurance 

Corporation. 

[FR  Doc,  87-21077  Filed  9-11-87;  8:45  am] 

BtULINO  COOE  S41l>-0»-M 


7  CFR  Part  419 

(Amdt  No.  3;  Docket  No.  4705S] 

Barley  Crop  lnsurar>ce  Regulation* 

AGENCY:  Federal  Crop  Insurance 
Corporation. USDA. 
action:  Final  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  amends  the  Barley 
Crop  Insurance  Regulations  (7  CFR  Part 
419).  effective  for  the  1988  crop  year. 
The  intended  effect  of  this  rule  is  to 
maintain  the  effectiveness  of  the  present 
Barley  Crop  Insurance  Regulations  (7 
CFR  Part  419)  only  through  the  1987  crop 
year.  The  provisions  currently  contained 
in  this  Part  have  been  issued  as  an 
endorsement  to  the  newly  issued  7  CFR 
Part  401.  General  Crop  Insurance 
Regulations  {§  401,103,  Barley 
Endorsement),  effective  for  the  1988  and 
succeeding  crop  years.  7  CFR  Part  401  is 
a  standard  set  of  regulations  and  a 
master  policy  for  insuring  most  crops 
authorized  under  the  provisions  of  the 
Federal  Crop  Insurance  Act,  as 
amended,  and  substantially  reduces;  (1) 
The  time  involved  in  amendment  or 
revision;  (2)  the  necessity  of  the  present 
repetitious  review  process;  and  (3)  the 
volume  of  paperwork  processed  by 
FCIC.  The  authonty  for  the  promulgation 
of  this  rule  is  the  Federal  Crop  Insurance 
Act.  as  amended. 

EFFECTIVE  DATE:  September  14, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole.  Secretar\\  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington.  DC,  20250, 
telephone  (202)  447-3325, 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 


Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need. 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
December  31,  1990, 

E,  Ray  Fosse,  Manager,  FCIC.  (1)  has 
determined  that  this  action  is  not  a 
major  nile  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
SlOO  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consu.mers, 
individual  industnes,  federal,  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adve.-^e  effects 
on  competition,  emplo>Tnent, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S. -based  enterprises  to 
co.mpete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulator^'  Flexibility 
Act;  therefore,  no  Regulator^'  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  .Assistance  under 
No,  10,450, 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V,  published  at  48  FR 
29115.  June  24,  1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Background 

FCIC  has  published  over  40  policies  to 
cover  insurance  on  that  many  different 
crops.  Many  of  the  regulations  and 
policies  contain  identical  language, 
which,  if  changed  requires  that  over  40 
different  policies  be  changed,  both  in  the 
Code  of  Federal  Regulations  (CFR)  and 
the  printed  policy  language.  This 
repetition  of  effort  is  both  inefficient  and 
expensive.  FCIC,  therefore,  has 
published  in  7  CFR  Part  401,  one  set  of 
regulations  and  one  master  policy  to 
contain  that  language  which  is  identical 
in  most  of  the  policies  and  regulations. 

As  revisions  on  individual  policies  are 
necessary',  FCIC  will  publish  a  "crop 
endorsement"  which  will  contain  the 
language  of  the  policy  unique  to  that 
crop,  and  any  exceptions  to  the  master 
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policy  language  necessary  for  that  crop. 
When  an  endorsement  is  published  as  a 
section  to  Part  401,  effective  for  a 
subsequent  crop  year,  the  present  policy 
contained  m  a  separate  part  of  Chapter 
IV  is  terminated  at  the  end  of  the  crop 
year  then  in  effect. 

In  order  to  clearly  establish  that  7 
CFR  Part  419  will  be  effective  only 
through  the  end  of  the  1987  crop  year, 
FCIC  amends  the  subpart  heading  of 
these  regulations  to  specify  that  such 
will  be  the  case. 

The  new  Barley  Endorsement  has 
been  published  as  an  endorsement  to  7 
CFR  Part  401  (§  401.103,  Barley 
Endorsement],  and  becomes  effective  for 
the  1988  and  succeeding  crop  years.  The 
provisions  of  the  Barley  Crop  Insurance 
Regulations,  now  contained  in  7  CFR 
Part  419.  are  therefore  superseded  and 
will  term.inate.  effective  with  the  end  of 
the  1987  crop  vear. 

On  luly  7, 1987.  FCIC  published  a 
notice  of  proposed  rulemaking  in  the 
Federal  Register  at  52  FR  25382, 
proposing  to  amend  the  subpart  heading 
of  7  CFR  Part  419  to  make  the 
regulations  therein  effective  only 
through  the  end  of  the  1987  crop  year. 
The  public  was  given  30  days  in  which 
to  submit  written  comments,  data,  and 
opinions  on  the  proposed  rule,  but  none 
were  received. 

Therefore,  the  proposed  rule 
published  at  52  FR  25382  is  adopted  as 
final. 

List  of  Subjects  in  7  CFR  Part  419 

Crop  insurance,  Barley. 
Final  Rule 

Accordingly,  pursuant  to  the  authority 

contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.], 
the  Federal  Crop  Insurance  Corporation 
amends  the  Subpart  heading  to  the 
Barley  Crop  Insurance  Regulations  (7 
CFR  Part  419).  as  follows: 

PART  419— {AMENDEDl 

1.  The  Authority  citation  for  7  CFR 
Part  419  continues  to  read  as  follows: 

Authority:  Sees.  506.  516.  Pub.  L  75-430.  52 
StHl.  73.  77.  as  amended  (7  U.S.C  1506, 1516). 

2.  The  Subpart  heading  in  7  CFR  Part 
419  is  revised  to  read  as  follows: 

Subpart— Regulations  for  the  1986  and 
1987  Crop  Years 

Done  in  Washington,  DC  on  August  20, 
1987. 

E.  Ray  Fosse, 

Munoiier.  Federal  Crop  Insurance 
Corporation. 

|FR  Doc  87-21074  Filed  9-11-87;  8:45  am] 

BILUNG  CODE  34ia-0«-M 


7  CFR  Part  427 

I  Amdt  No.  2;  Doc.  No.  4708S] 

Oat  Crop  Insurance  Regulations 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
action:  Final  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  amends  the  Oat 
Crop  Insurance  Regulations  (7  CFR  Part 
427),  effective  for  the  1988  crop  year. 
The  intended  effect  of  this  rule  is  to 
maintain  the  effectiveness  of  the  present 
Oat  Crop  Insurance  Regulations  (7  CFR 
Part  427)  only  through  the  1987  crop 
year.  The  provisions  currently  contained 
in  this  Part  have  been  issued  as  an 
endorsement  to  the  newly  issued  7  CFR 
Part  401,  General  Crop  Insurance 
Regulations  (§401.105,  Oat 
Endorsement),  effective  for  the  1988  and 
succeeding  crop  years.  7  CFR  Part  401  is 
a  standard  set  of  regulations  and  a 
master  policy  for  insuring  most  crops 
authorized  under  the  provisions  of  the 
Federal  Crop  Insurance  Act,  as 
amended,  and  substantially  reduces:  (1) 
The  time  involved  in  amendment  or 
revision;  (2)  the  necessity  of  the  present 
repetitious  review  process;  and  (3)  the 
volume  of  paperwork  processed  by 
FCIC.  The  authority  for  the  promulgation 
of  this  rule  is  the  Federal  Crop  Insurance 
Act,  as  amended. 

EFFECTIVE  DATE:  September  14, 1987, 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC,  20250, 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
December  31,  1990. 

E.  Ray  Fosse.  Manager,  FCIC,  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  an  annual  effect  on  the  economy  of 
SlOG  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S. -based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 


increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program,  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115,  June  24. 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 


Background 

FCIC  has  published  over  40  policies  to 
cover  insurance  on  that  many  different 
crops.  Many  of  the  regulations  and 
policies  contain  identical  language, 
which,  if  changed  requires  that  over  40 
different  policies  be  changed,  both  in  the 
Code  of  Federal  Reoulations  (CFR)  and 
the  printed  policy  language.  This 
repetition  of  effort  is  both  inefficient  and 
expensive.  FCIC,  therefore,  has 
published  in  7  CFR  Part  401,  one  set  of 
regulations  and  one  master  policy  to 
contain  that  language  which  is  identical 
in  most  of  the  policies  and  regulations. 

As  revisions  on  individual  policies  are 
necessary,  FCIC  will  publish  a  "crop 
endorsement"  which  will  contain  the 
language  of  the  policy  unique  to  that 
crop,  and  any  exceptions  to  the  master 
policy  language  necessary  for  that  crop. 
When  an  endorsement  is  published  as  a 
section  to  Part  401,  effective  for  a 
subsequent  crop  year,  the  present  policy 
contained  in  a  separate  part  of  Chapter 
IV  is  terminated  at  the  end  of  the  crop 
year  then  in  effect. 

In  order  to  clearly  establish  that  7 
CFR  Part  427  will  be  effective  only 
through  the  end  of  the  1987  crop  year, 
FCIC  amends  the  subpart  heading  of 
these  regulations  to  specify  that  such 
will  be  the  case. 

The  new  Oat  Endorsement  has  been 
published  as  an  endorsement  to  7  CFR 
Part  401  (§401.105,  Oat  Endorsement), 
and  becomes  effective  for  the  1968  and 
succeeding  crop  years.  The  provisions  of 
the  Oat  Crop  Insurance  Regulations, 
now  contamed  in  7  CFR  Part  427,  are 
therefore  superseded  and  will  terminate, 
effective  with  the  end  of  the  1987  crop 
year. 


UM  I 


Federal  Register  /  Vol.  52,  No.  177  /  Monday,  September  14.  1987  /  Rules  and  Regulations 


34629 


On  July  7. 1987,  FCIC  published  a 
notice  of  proposed  rulemaking  in  the 
Federal  Register  at  52  PR  25383, 
proposing  to  amend  the  subpart  hcad.ng 
of  7  CFR  Part  427  to  make  the 
regulations  therein  effective  only 
through  the  end  of  the  1987  crop  year. 
The  public  was  given  30  days  in  which 
to  submit  written  com.7ients,  data,  and 
opinions  on  the  proposed  rule,  but  none 
was  received. 

Therefore,  the  proposed  rule 
published  at  52  PR  25383  is  adopted  as 
final. 

List  of  Subjects  in  7  CFR  Part  427 

Crop  insurance,  Oat. 

Final  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.). 
the  Federal  Crop  Insurance  Corporation 
amends  the  Subpart  heading  to  the  Oat 
Crop  Insurance  Regulations  (7  CFR  Part 
427),  as  follows: 

PART  427— [AMENDED] 

1.  The  Authority  citation  for  7  CFR 
Part  427  continues  to  read  as  follows: 

Authority;  Sees.  506.  516.  Pub.  L  75-430,  52 
Slat.  73.  77.  as  amendt-d  (7  U.S.C.  1506.  1516). 

2.  The  Subpart  heading  in  7  CFR  Part 
427  is  revised  to  read  as  follows: 

Subpart— Regulations  for  the  1986  and 
1987  Crop  Years 

Done  in  Washington,  DC  on  August  21. 
1987. 

E.  Ray  Fosse, 

Manager.  Federal  Crop  Insurance 
Corporation. 

[PR  Doc.  87-21075  Filed  9-11-87:  8:45  am) 

BILLING  CODE  3410-08-M 


7  CFR  Part  429 

I  Amdt.  No.  2;  Doc.  No.  4709S] 

Rye  Crop  Insurance  Regulations 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
action:  Final  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  amends  the  Rye 
Crop  Insurance  Regulations  (7  CFR  Part 
429),  effective  for  the  1988  crop  year. 
The  intended  effect  of  this  rule  is  to 
maintain  the  effectiveness  of  the  present 
Rye  Crop  Insurance  Regulations  (7  CFR 
Part  429'  only  through  the  1987  crop 
year.  The  provisions  currently  contained 
in  this  Part  have  been  issued  as  an 
endorsement  to  the  newly  issued  7  CFR 
Part  401,  Genera!  Crop  Insurance 
Regulations  [401.106,  Rye  Endorsement). 


effective  for  the  1988  and  succeeding 
crop  years,  7  CFR  Part  401  is  a  standard 
set  of  regulations  and  a  master  policy 
for  insuring  most  crops  authorized  under 
the  provisions  of  the  Federal  Crop 
Insurance  Act.  as  amended,  and 
substantially  reduces:  (1)  The  time 
i.Tvolved  in  amendment  or  revision;  (2) 
the  necessity  of  the  present  repetitious 
review  process;  and  (3)  the  volume  of 
paperwork  processed  by  FCIC.  The 
authority  for  the  promulgation  of  this 
rule  is  the  Federal  Crop  Insurance  Act. 
as  amended. 

EFFECTIVE  date:  September  14,  1987, 
FOn  FURTHER  INFORMATION  CONTACT: 
Pete.--  F.  Cole,  Secretary.  Federal  Crop 
InsLirance  Corporation  L'  S.  Department 
of  Agriculture,  Washington.  DC  20250, 
telephone  (202)  447-3325. 

SUPPLEMENTARY  INFORMATION:  This 

act, on  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
December  31,  1990. 

E.  Ray  Fosse,  Manager,  FCIC.  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
SlOO  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  Stale,  or 
local  governments,  or  a  geographical 
region:  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act:  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  PR 
29115,  June  24,  1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 


Environmental  Impact  Statement  is 
needed. 

Background 

FCIC  has  published  over  40  policies  to 
cover  insurance  on  that  many  different 
crops.  Many  of  the  regulations  and 
policies  contain  identical  language, 
which,  if  changed  requires  that  over  40 
different  policies  be  changed,  both  in  the 
Code  of  Federal  Regulations  (CFR)  and 
the  printed  policy  language.  This 
repetition  of  effort  is  both  inefficient  and 
expensive.  FCIC,  therefore,  has 
published  in  7  CFR  Part  401,  one  set  of 
regulations  and  one  master  policy  to 
contain  that  language  which  is  identical 
in  most  of  the  policies  and  regulations. 

As  revisions  on  individual  policies  are 
necessary,  FCIC  will  publish  a  "crop 
endorsement"  which  will  contain  the 
language  of  the  policy  unique  to  that 
crop,  and  any  exceptions  to  the  master 
policy  language  necessary  for  that  crop. 
When  an  endorsement  is  published  as  a 
section  to  Part  401,  effective  for  a 
subsequent  crop  year,  the  present  policy 
contained  in  a  separate  part  of  Chapter 
IV  is  terminated  at  the  end  of  the  crop 
year  then  in  effect. 

In  order  to  clearly  establish  that  7 
CFR  Part  429  will  be  effective  only 
through  the  end  of  the  1987  crop  year. 
FCIC  amends  the  subpart  heading  of 
these  regulations  to  specify  that  such 
will  be  the  case. 

The  new  Rye  Endorsement  has  been 
published  as  an  endorsement  to  7  CFR 
Part  401  (401.106,  Rye  Endorsement),  and 
becomes  effective  for  the  1988  and 
succeeding  crop  years.  The  provisions  of 
the  Rye  Crop  Insurance  Regulations, 
now  contained  in  7  CFR  Part  429.  are 
therefore  superseded  and  will  terminate, 
effective  with  the  end  of  the  1987  crop 
year. 

On  July  7. 1937,  FCIC  published  a 
notice  of  proposed  rulemaking  in  the 
Federal  Register  at  52  FR  25384, 
proposing  to  amend  the  subpart  heading 
of  7  CFR  Part  429  to  make  the 
regulations  therein  effective  only 
through  the  end  of  the  1987  crop  year. 
The  public  was  given  30  days  in  which 
to  submit  written  comments,  data,  and 
opinions  on  the  proposed  rule,  but  none 
were  received. 

Therefore,  the  proposed  rule 
published  at  52  FR  25384  is  adopted  as 
final. 

List  of  Subjects  in  7  CFR  Part  429 

Crop  insurance.  Rye. 

Final  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act.  as  amended  (7  U.S.C.  1501  et  seq.]. 
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the  Federal  Crop  Insurance  Corporation 
amends  the  Subpart  heading  to  the  Rye 
Crop  Insurance  Regulations  (7  CFR  Part 
429),  as  follows: 

PART  429— [AMENDED] 

1.  The  Authority  citation  for  7  CFR 
Part  429  continues  to  read  as  follows: 

Authority:  Sees.  506,  516,  Pub.  L.  75-4J0,  52 
Slat.  73.  77.  as  amended  (7  U.S.C.  1506.  1516). 

2,  The  Subpart  heading  in  7  CFR  Part 
429  is  revised  to  read  as  follows: 

Subpart — Regulations  for  the  1986  and 
1987  Crop  Years 

Done  in  Washington.  DC  on  August  21. 
1987. 

E.  Ray  Fosse, 
Manager.  Fed'fral  Crop  Insurance 

Corporation. 

(FR  Doc.  87-21076  Filed  9-11-87:  8:45  am] 

BILLING  CODE  34tO-0«-M 


7  CFR  Part  439 

(Amdt  No.  1;  Doc.  No.  4711S] 

Almond  Crop  Insurance  Regulations 

agency:  Federal  Crop  Insurance 
Curpor.Ttion,  USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  amends  the  Almond 
Crop  insurance  Regulations  [7  CFR  Part 
439),  effective  for  the  1988  crop  year. 
The  intended  effect  of  this  rule  is  to 
maintain  the  effectiveness  of  the  present 
Almond  Crop  In.surance  Regijlations  (7 
CFR  Part  439)  only  through  the  1987  crop 
year.  The  provisions  currently  contained 
in  this  part  have  been  issued  as  an 
endorsement  to  the  newly  issued  7  CFR 
Part  401.  General  Crop  Insurance 
Regulations  (|  401.110,  Almond 
Endorsement),  effective  for  the  1983  and 
succeeding  crop  years,  7  CFR  Part  401  is 
a  standard  set  of  regulations  and  a 
master  policy  for  insuring  most  crops 
authorized  under  the  provisions  of  the 
Federal  Crop  Insurance  Act,  as 
am.ended,  and  substantially  reduces:  (1) 
The  time  involved  in  amendment  or 
revision;  (2)  the  necessity  of  the  present 
repetitious  review  process;  and  (3)  the 
volume  of  paperwork  processed  by 
FCIC.  The  authority  for  the  promulgation 
of  this  rule  is  the  Federal  Crop  Insurance 
Act,  as  amended. 

EFFECTIVE  DATE:  September  14,  1987, 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F,  Cole,  Secretary,  Federal  Crop 
insurance  Corporation,  U,S,  Department 


of  Agriculture.  Washington,  DC  20250, 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  L'SDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
establushed  for  these  regulations  is 
Decembers!,  1990. 

EL  Ray  Fosse,  .Manager.  FCIC,  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  Federal.  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S,-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  {2} 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V.  published  at  48  FR 
29115,  June  24.  1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 


J 


Background 

FCIC  has  published  over  40  policies  to 
cover  insurance  on  that  many  different 
crops.  Many  of  the  regulations  and 
policies  contain  identical  language, 
which,  if  changed  requires  that  over  40 
different  policies  be  changed,  both  in  the 
Code  of  Federal  Regulations  (CFR)  and 
the  printed  policy  language.  This 
repetition  of  effort  is  both  inefficient  and 
expensive.  FCIC,  therefore,  has 
published  in  7  CFR  Part  401,  one  set  of 
regulations  and  one  master  policy  to 
contam  that  language  which  is  identical 
in  most  of  the  policies  and  regulations. 


As  revisions  on  individual  policies  are 
necessary,  FCIC  will  publish  a  "crop 
endorsement"  which  will  contain  the 
language  of  the  policy  unique  to  that 
crop,  and  any  exceptions  to  the  master 
policy  language  necessary  for  that  crop. 
When  an  endorsement  is  published  as  a 
section  to  Part  401,  effective  for  a 
subsequent  crop  year,  the  present  policy 
contained  in  a  separate  part  of  Chapter 
IV  is  terminated  at  the  end  of  the  crop 
year  then  in  effect. 

In  order  to  clearly  establish  that  7 
CFR  Part  439  will  be  effective  only 
through  the  end  of  the  1987  crop  year, 
FCIC  amends  the  subpart  heading  of 
these  regulations  to  specify  that  such 
will  be  the  case. 

The  new  Almond  Endorsement  has 
been  published  as  an  endorsement  to  7 
CFR  Part  401  (401.110,  Almond 
Endorsement),  and  becomes  effective  for 
the  1988  and  succeeding  crop  years.  Tlie 
provisions  of  the  Almond  Crop 
Insurance  Regulations,  now  contained  in 
7  CFR  Part  439,  are  therefore  superseded 
and  will  terminate,  effective  with  the 
end  of  the  1987  crop  year. 

On  July  2,  1987,  FCIC  published  a 
notice  of  proposed  rulemaking  in  the 
Federal  Register  at  52  FR  25015, 
proposing  to  amend  the  subpart  heading 
of  7  CFR  Part  439  to  make  the 
regulations  therein  effective  only 
through  the  end  of  the  1987  crop  year. 
The  public  was  given  30  days  in  which 
to  submit  written  comments,  data,  and 
opinions  on  the  proposed  rule,  but  none 
were  received. 

Therefore,  the  proposed  rule 
published  at  52  FTR  25015  is  adopted  as 
final. 

List  of  Subjects  in  7  CFR  Part  439 

Crop  insurance,  Almond. 

I 

Final  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq,). 
the  Federal  Crop  Insurance  Corporation 
amends  the  Subpart  heading  to  the 
Almond  Crop  Insurance  Regulations  (7 
CFR  Part  439).  as  follows: 

PART  439— [AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  439  continues  to  read  as  follows: 

Authority:  Sees  506.  516,  Pub.  L  75-t30,  52 
Stat.  73.  77,  as  amended  (7  U.S.C.  1506.  1516) 

2,  The  subpart  heading  in  7  CFR  Part 
439  is  revised  to  read  as  follows: 


UM  I 
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Subpart— Regulations  for  ttie  1986  and 
1987  Crop  Years 

Done  in  Washington,  DC,  on  August  21, 
1987. 

E,  Ray  Fosse, 

Manager.  Federal  Crop  Insurance 
Corporation. 

[FR  Doc.  87-21073  Filed  9-11-87;  8:45  am] 

B4UJNQ  CODE  3410-(»-M 


Agricultural  Marketing  Service 

7CFRPart910 

(Lemon  Regulation  578) 

Lemons  Grown  In  California  and 
Arizona;  Limitation  of  Handling 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 


summary:  Regulation  578  establishes 
the  quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  market  at 
286,011  cartons  during  the  period 
September  13  through  September  19, 
1987.  Such  action  is  needed  to  balance 
the  supply  of  fresh  lemons  with  market 
demand  for  the  period  specified,  due  to 
the  marketing  situation  confronting  the 
lemon  industry. 

DATES:  Regulation  578  (§  910.878)  is 
effective  for  the  period  September  13 
through  September  19,  1987. 
FOR  FURTHER  INFORMATION  CONTACT. 

Ronald  L.  CiofTi,  Chief,  Marketing  Order 
Administration  Branch.  F&V.  AMS, 
USDA,  Room  2523,  South  Building,  P.O. 
Box  96458,  Washington,  DC  20090-6456, 
telephone;  (202)  447-5697. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determmed  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  action  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act, 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 


statutes  have  small  entity  orientation 
and  compatibility. 

This  regulation  is  issued  under 
Marketing  Order  No.  910.  as  amended  (7 
CFR  Part  910)  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
(the  "Act",  7  U.S.C.  601-674),  as 
amended.  This  action  is  based  upon  the 
recommendation  and  mformation 
submitted  by  the  Lemon  Administrative 
Committee  and  upon  other  available 
information.  It  is  found  that  this  action 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

This  regulation  is  consistent  with  the 
marketing  policy  for  1987-88.  The 
committee  met  publicly  on  September  9, 
1987,  in  Los  Angeles,  California,  to 
consider  the  current  and  prospective 
conditions  of  supply  and  demand  and 
recomm.ended  by  a  9  to  3  vote  a  quantity 
of  lemons  deemed  advisable  to  be 
handled  during  the  specified  week.  The 
committee  reports  that  the  market  is 
fair. 

Pursuant  to  5  U.S.C.  553,  it  is  further 
found  that  it  is  impracticable, 
unnecessary-,  and  contrary'  to  the  public 
interest  to  give  preliminary  notice,  and 
engage  in  further  public  procedure  with 
respect  to  this  action  and  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because  of  insufficient  time  between  the 
date  w'hen  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  purposes  of 
the  Act.  Interested  persons  were  given 
an  opportunity  to  submit  information 
and  views  on  the  regulation  at  an  open 
meeting.  It  is  necessary  to  effectuate  the 
declared  purposes  of  the  Act  to  make 
these  regulairry  provisions  effective  as 
specified,  a.nd  handlers  have  been 
appraised  of  such  provisions  and  the 
effective  time. 

List  of  Subjects  in  7  CFR  Part  910 

Marketing  agreements  and  orders, 
California,  Arizona.  Lemons. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  910  is  amended  as 
follows: 

PART  910— LEMONS  GROWN  IN 
CALIFORNIA  AND  ARIZONA 

1.  The  authority  citation  for  7  CFR 
Pa.-t  910  continues  to  read  as  follows. 

Authority:  Sec.  1-19.  48  Stat.  31,  as 
amended;  7  U.S.C  601-874. 

2.  Section  910.878  is  added  to  read  as 
follows: 


§  910.878    Lemon  Regulation  578. 

The  quantity  of  lemons  grown  in 
Cthfomia  and  Arizona  which  may  be 
handled  dunng  the  period  September  13 
through  September  19,  1987,  is 
established  at  286.011  cartons. 

Dated:  September  10,  1987. 
Charles  R.  Brader, 

Director.  Fm:  end  Vegetable  Division. 

Agricultural  Marketing  Senice. 

(FR  Doc  87-21202  Filed  &-11-87:  8:45  am) 

BILLING  CODE  341(H»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  AdmlnlstratJon 

14  CFR  Part  39 

[Docket  No.  87-MM-41-AD;  Amdt  3»-5722] 

Airworthiness  Directives;  Boeing 
Model  767  Airplanes  Equipped  With 
General  Electric  CF6  Engines 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 

new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  767 
series  airplanes  equipped  with  General 
Electric  CF6  Elngines,  which  requi.^-es 
replacement  of  aluminum  brackets  with 
inconel  brackets  at  three  locations  in 
each  engine  strut  area  to  support  the 
hydraulic  pressure  line.  This  amendment 
is  prompted  by  reports  of  cracks 
extending  through  the  width  of  the 
bracket,  allowing  the  bracket  flange  and 
clamp  to  contact  and  wear  the  adjacent 
fuel  line.  This  condition,  if  not  corrected, 
could  lead  to  penetration  of  the  fuel  line 
well,  creating  a  fuel  leak. 
EFFECTIVE  DATE:  October  7, 1987. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from  the 
Boeing  Commercial  Airplane  Company, 
P.O.  Bnx  3707,  Seattle.  Washington 
98124.  This  information  may  be 
examined  at  FAA,  .Northwest  .Mountain 
Region.  17900  Pacific  Highway  South, 
Seattle.  Washington,  or  the  Seattle 
Aircraft  Certification  Office.  9010  East 
Marginal  Way  South,  Seattle. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr,  Donald  L  Kurie.  Aerospace 
Engineer,  Systems  and  Equipment 
Branch.  ANM-130S;  telephone  (206)  431- 
1946.  Mailing  address:  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  C-68966,  Seattle-  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
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Aviation  Regulations  to  include  an 
airworthiness  directive  which  requires 
the  replacement  of  aluminum  brackets 
with  inconel  brackets  at  three  locations 
in  each  engine  strut  area  to  support  the 
hydraulic  pressure  line  on  certain 
Boeing  Model  767  airplanes  equipped 
with  General  Electric  CF8  engines,  was 
published  in  the  Federal  Register  on 
May  11,  1987  (52  FR  17598). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter,  the  Air  Transport 
Association  (ATA)  of  America,  noted 
that  its  members  affected  by  the 
proposed  rule  expressed  agreement  with 
the  replacement  of  the  alumimim 
brackets  with  inconel  brackets. 
However,  one  ATA  member  proposed 
extending  the  3,000  flight  hour 
compHance  period  to  4,500  hours, 
provided  repetitive  inspections  are 
conducted  at  850  flight  hour  intervals. 
The  member  now  inspects  the  subject 
brackets  at  850  flight  hour  intervals  and 
considers  this  inspection  as  equivalent 
in  safety  to  mandatory  bracket 
replacement  within  the  3.000  flight  hour 
compliance  period.  The  FAA  does  not 
agree  totally  with  this  comment.  Since 
the  method  and  adequacy  of  the 
inspection  used  by  the  ATA  member  is 
not  knowm  by  the  FAA,  the  FAA  cannot 
at  this  time  approve  inspection  in  lieu  of 
replacement  Therefore,  the  FAA  is 
issuing  the  final  rule  as  proposed.  If  the 
operator  wishes  to  pursue  periodic 
inspection  and  replacement  at  4,500 
flight  hours  as  an  alternate  means  of 
compliance,  it  is  encouraged  to  submit  a 
detailed  proposal  to  the  FAA  in 
accordance  with  paragraph  B.  of  the 
rule. 

After  careful  review  of  the  available 
data,  mrluding  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  IS  estimated  that  30  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD.  that 
it  will  take  approximately  16  manhours 
per  airplane  to  accomplish  the  required 
actions,  that  the  av^^rage  labor  cost  will 
be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
S19.200. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FT^  11034:  February  26, 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 


economic  effect  on  a  substantial  number 
of  small  entities,  because  few.  if  any, 
Model  767  airplanes  are  operated  by 
small  entities.  A  final  evaluation  has 
been  prepared  for  this  regulation  and 
has  been  placed  in  the  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39,13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

PART  39— {AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(a)  (Revised  Pub.  L  97^149, 
January  12,  1963);  and  14  CFR  11.89. 

§39.13    [Amanded] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Boeing:  Applies  to  Model  767  series 

airplanes,  equipped  with  General  Electric 
CF6  engines,  listed  in  Boeing  Service 
Bulletin  787-29-0032,  dated  January  15. 
1987,  certificated  m  any  category. 
Compliance  required  as  indicated,  unless 
previously  accomplished. 
To  prevent  cracking  of  the  hydraulic 
pressure  line  alummum  support  brackets  in 
the  engine  strut  and  possible  fuel  line 
penetration,  accomplish  the  following: 

A.  Within  the  next  3.000  hours  time-in- 
service  after  the  effective  date  of  this  AD. 
replace  aluminum  brackets  with  inconel 
brackets  at  three  locations  in  each  engine 
strut  area  to  support  the  hydraulic  pressure 
line  in  accordance  with  Boeing  Service 
Bulletin  767-29-0032  dated  January  15, 1987, 
or  later  FAA-approved  revision. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provide  an  acceptable  level  of  safety,  may  be 
used  when  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office,  FAA.  Northwest 
Mountain  Region. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for 
accomplishment  of  the  modification  required 
by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  the  Boeing  Commercial 
Airplane  Company,  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  These 
documents  may  be  examined  at  FAA, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  the  Seattle  Aircraft 


Certification  Office,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

This  amendment  becomes  effective 
October  7. 1987. 

Issued  in  Seattle,  Washington,  on  August 
26. 1987. 

Wayne  ).  Barlow, 

Director.  Northwest  Mountain  Region. 
[FR  Doc.  87-21007  Filed  9-11-87;  8:45  am] 

BILLING  CODE  4910-13-M 

14  CFR  Part  39    | 

[Docket  No.  87-NM-16-AD;  Amdt  39-5720] 

Airworthiness  Directives;  British 
Aerospace  Model  BAG  1-11  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTJOW.  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
apphcable  to  certain  Model  BAC  1-11 
series  airplanes,  equipped  with  R.F.D. 
inflatable  escape  slides,  which  requires 
modification  to  the  emergency  escape 
slide  deployment  system.  This 
amendment  is  prompted  by  reports  of 
failure  of  the  emergency  escape  slide  to 
deploy.  This  condition,  if  not  corrected, 
could  result  in  preventing  timely  escape 
from  an  airplane  in  an  emergency. 
EFFECTIVE  DATE:  October  7, 1987. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
British  Aerospace,  Inc.,  Librarian.  P.O. 
Box  17414.  Dulles  International  Airport. 
Washington,  DC  20041.  This  information 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South,  SeatUe,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Judy  Colder.  Standardization  Branch, 
ANM-113;  telephone  (206)  431-1967. 
Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  which  requires 
modification  to  the  emergency  escape 
slide  deployment  system  in  certain 
British  Aerospace  Model  BAC  1-11 
series  airplanes  equipped  with  R.F.D. 
inflatable  escape  slides,  was  published 
in  the  Federal  Register  on  June  3.  1967 
(52  FR  20722). 

Interested  parties  have  been  afforded 
an  opportunity  to  participate  in  the 
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making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received  in  response  to 
the  NPRM. 

The  commenter  agreed  with  the  intent 
of  the  NPRM,  but.  regarding  paragraph 
B.  of  the  proposal,  could  see  no  reason 
to  allow  an  exiensu)n  of  the  compliance 
times  to  repair  the  escape  slide  system. 
The  FAA  disagrees.  Paragraph  B.  of  the 
.\PRM  is  a  standard  provision  in  most 
AD's  to  allow  an  alternate  means  to  be 
used  in  complying  with  the  AD,  Each 
request  for  approval  under  this 
paragraph  must  provide  an  acceptable 
level  of  safety  and  is  carefully  reviewed 
and  decided  upon,  based  on  the  safety 
merit  of  each  particular  request. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  6  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD.  that 
it  will  take  approximately  7  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  S40  per  manhour.  Estimated  cost 
for  parts  is  SlOO/airplane.  Based  on 
these  figures,  the  total  cost  impact  of 
this  AD  to  U.S.  operators  is  estimated  to 
be  S2,280. 

VoT  the  reasons  discussed  above,  the 
FAA  has  determined  that  this 
regulation  is  not  considered  to  be  major 
under  Executive  Order  12291  or 
significant  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26,  1979)  and  it  is  further 
certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this  rule 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  because  of  the  minima!  cost  of 
compliance  per  airplane  (S380).  A  final 
evaluation  has  been  prepared  for  this 
regulation  and  has  been  placed  in  the 
docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 

Adoption  of  the  .\mendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority;  49  U.S  C.  1354(a).  1421  and  1423; 
49  U.S.C.  106lg)  (Revised  Pub.  L.  97-449. 
Jdnuary  12,  1983);  and  14  CFR  11.89. 


§  39.13    [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

British  Aerospace  {B.A.e);  Applies  to  Model 
B.-\C  1-11  series  airplanes  equipped  with 
R  FD  inf.nrd'jlp  escape  slides,  identified 
;n  B.'\e  B.AC  1-11  Ser\'ice  Bulletin  25- 
PM5906.  Revision  2,  dated  November  9. 
1984.  and  BAG  1-11  Ser\ice  Bulletin  25- 
PM5943.  dated  November  24.  1986. 
certificated  m  any  categorv'.  Compliance 
is  required  within  5  months  after  the 
effective  date  of  this  AD.  unless 
previously  accomplished. 
To  prevent  failure  of  the  emergency  escape 

slide  deployment  system.  accorapUsh  the 

following: 

A.  Modify  the  R  F  D  emergency  escape 
slide  system  in  accordance  with  BAC  1-11 
Service  Bulletin  25-P.M5906,  Revision  2.  dated 
Novem.ber  9.  1964.  and  B.'KC  1-11  Ser\'ice 
Bulletin  25-PM5943,  dated  November  24, 
1986. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Standardization  Branch,  .A.NM-113,  FAA, 
Northwest  Mountain  Region. 

C.  Special  flight  penn:ts  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  the  modifications  required 
by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  British  Aerospace.  Inc., 
Librarian.  P.O  Box  17414.  Dulles 
International  Airport.  Washington  DC 
20041.  This  document  may  be  examined 
at  the  FAA.  .Northwest  Mountain 
Region.  17900  Pacific  Highway  South, 
Seattle.  Washington,  or  the  Seattle 
Aircraft  Certification  Office.  9010  East 
Marginal  W'ay  South.  Seattle, 
Washington. 

This  amendment  becomes  effective 
October  7,  J987. 

Issued  in  Seattle,  Washington,  on  August 

14,  1987. 

Wayne  J.  Barlow, 

Director,  Northwest  Mountain  Region. 
[FR  Doc.  8--21008  Filed  9-11-87;  8:45  am] 

BILLING  CODE  4S10-13-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Parti 

Risk  Management  Exemptions  From 
Speculative  Position  Limits  Approved 
Under  Commission  Regulation  1.61 

AGENCY:  Commodity  Futures  Trading 
Commission. 


action:  Statement  of  agency 

interpretation. 


summary:  The  Commodity  Futures 
Trading  Commission  ("Commission"  or 
"CFTC")  is  publishing  the  following 
interpretation  of  Commission  Regulation 
1.61  in  order  to  assist  exchanges  who 
may  wish  to  amend,  pursuant  to  section 
5a(12)  of  the  Commodity  Exchange  Act 
("Act"),  their  speculative  position  limit 
rules  required  under  Commission 
Regulation  1.61.  The  purpose  of  such  an 
amendment  would  be  to  include  risk- 
managem.ent  e.xemptions  in  addition  to 
the  current  exemptions  for  hedging  and 
arbitrage  or  spreading.  The 
interpretation  pertains  both  to  the  types 
of  positions  which  the  Commission 
believes  it  may  be  appropriate  to 
exempt  and  the  procedures  for  granting 
such  exemptions  in  view  of  an 
exchange's  rule  enforcement 
responsibilities.  The  Commission 
believes  that  such  exemptions  from 
exchange-enforced  position  limits  are 
consistent  with  the  objectives  of  the 
Commodity  Exchange  Act  as  discussed 
in  this  interpretation. 

This  interpretation  delineates  those 
positions  which  clearly  would  fall  under 
such  an  exe.mption.  The  interpretation  is 
not  intended  to  be  all-inclusive,  and 
other  positions,  upon  further  analysis, 
might  also  be  included  appropriately 
within  such  an  exemption.  The 
Commission  welcomes  comment  from 
all  persons  concerning  this 
interpretation  and  other  positions  which 
might  be  included  under  such  an 
exemption,  consistent  with  the  analysis 
of  th's  interpretation. 

EFFECTIVE  DATE:  September  14,  1987. 
ADDRESS:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb.  Secretarv'.  Commodity 
Futures  Trading  Commission,  2033  K 
Street,  NW.,  W  ashmgton.  DC  20581. 
Reference  should  be  made  to  Regulation 
1  61  exemptions. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  B.  Hobson.  Assistant  to  the 
Director,  Division  of  Economic  Analysis. 
2033  K  Street.  NW'..  Washington,  DC 
20581  (202)  254-"303 

SUPPUEMENTARY  INFORMATION: 
I.  Introduction 

When  the  Agriculture  Committees  of 

the  House  of  Representatives  and  the 
Senate  reported  out  their  respective 
versions  of  the  Futures  Trading  Act  of 
1986,  each  Committee  called  upon  the 
Commodity  Futures  Trading 
Commission  to  review  its  hedging 
definition  to  ensure  that  the  definition 
continues  to  be  consistent  with  the 
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current  needs  and  practices  of  the 
industry.' 

The  report  of  the  House  of 
Representatives'  version  of  the  Futures 
Trading  Act  of  1986  noted  that  the 
principal  problems  identified  by 
Committee  witnesses  w^ith  respect  to  the 
current  definition  pertain  to  the  focus  of 
the  definition  on  agricultural  and  other 
physical  commodity  futures.  In  this 
regard,  the  House  Committee  Report 
noted: 

(Tjhese  witnesses  stated  that,  depending 
on  how  the  definition  is  interpreted,  it  may 
not  recognize  certain  new  uses  of  financial 
futures  and  options  by  investment  advisers, 
banks,  and  insurance  companies  that  manage 
pension  funds,  mutual  funds,  and  other 
portfolios  who  must  choose  among  different 
investments  with  varying  levels  of  risk  and 
anticipated  returns. 

Further,  the  House  of  Representatives' 
Committee  Report  noted: 

(Als  part  of  this  review,  the  Committee 
wishes  the  Commission  to  consider  giving 
certain  concepts,  uses,  and  strategies  "non- 
speculative"  treatment  under  the  Act  and 
relevant  Commission  regulations,  whether 
under  the  hedging  definition  or,  if 
appropnate,  as  a  separate  category  similar  to 
the  treatment  given  certain  spread,  straddle, 
or  arbitrage  positions:  one,  the  concept  of 
"risk  management"  by  portfolio  managers  as 
an  alternative  to  the  concept  of  "risk 
reduction";  two,  futures  positions  taken  as 
alternatives  rather  than  temporary 
substitutes  for  cash  market  positions;  three, 
other  trading  strategies  involving  the  use  of 
financial  futures  including,  but  not  limited  to, 
asset  allocation  (altering  portfolio  exposure 
in  certain  areas  such  as  equity  and  debt), 
portfuho  immunization  (curing  mismatches 
between  the  duration  and  sensitivity  of  a 
pension  fund's  assets  and  liabilities  to  ensure 
that  portfolio  assets  will  be  sufficient  to  fund 
payment  of  its  liabilities)  and  duration 
(altering  the  average  maturity  of  a  portfolio's 
assets):  and  four,  options  transactions,  in 
particular  the  writing  of  covered  puts  and 
calls. 

The  reports  of  the  Agriculture 
Committees  of  both  the  House  of 
Representatives  and  the  Senate  further 
noted  that  a  principal  purpose  of  the 
Act.  as  set  forth  in  section  4a(l),  is  the 
prevention  of  excessive  speculation 
which  causes  unreasonable  or 
unwarranted  changes  in  commodity 
prices  and  that  Commission  actions  on 
this  matter  should  be  consistent  with 
this  important  purpose. 

At  about  the  same  time  as  the 
enactment  of  the  Futures  Trading  Act  of 
1986.  the  Commission's  Financial 
Products  Advisory  Committee  ("FPAC") 
adopted  a  resolution  recommending  that 
the  Commission  direct  its  staff  to 


determine  whether  amendments  to  the 
Commission's  hedging  definition  are 
necessary  to  accommodate  current 
prudent  portfolio  management 
techniques  that  involve  the  use  of 
futures  markets.  In  order  to  facilitate  the 
Commission's  review  of  the  hedging 
definition,  the  FPAC  undertook  a  study 
which  it  issued  in  June  1987. ^  This  study 
reviewed  the  Commission's  hedging 
definition  in  light  of  modern  finance 
theory  and  current  investment  practices. 
Based  on  this  review,  the  FPAC  made 
several  recommendations  including  the 
recommendation  that  "the  CFTC  should 
define  a  new  category  of  risk 
management  positions  that  would  be 
exempt  from  speculative  position 
limits."  In  this  regard,  the  FPAC 
observed  that  financial  futures  and 
options  may  be  used  as  surrogates  or 
complements  to  cash  market  positions  to 
alter  risk  exposure  or  take  advantage  of 
"the  transactional  efficiencies  of  the 
futures  and  options  markets."  The  FPAC 
noted  that  such  positions  would  be 
unleveraged  [Je..  would  be  covered  by 
cash  or  cash  equivalents)  or  would 
result  in  leverage  in  the  futures  market 
only  to  the  extent  necessary  to  replicate 
an  alternative,  unleveraged  exposure  in 
the  cash  market  for  the  relevant 
underlying  securities.  The  FPAC  also 
expressed  the  view  that  such  positions 
would  be  no  more  conducive  to  market 
manipulation  or  disruption  than  are 
currently  recognized  hedging  strategies. 

The  Conomission  believes  that  the 
exemption  of  certain  risk-management 
positions  from  exchange  speculative 
limits  would  be  consistent  with  the 
objectives  of  Regulation  1.61  as 
discussed  below.*  Furthermore,  the 
Commission  believes  that  this 
interpretation  regarding  the  appropriate 
nature  of  such  exemptions  and  the 
situations  under  which  they  could  be 
granted  is  responsive  to  the  above  noted 
Congressional  suggestions  proffered  in 
the  context  of  the  1986  reauthorization. 

II.  Background  on  Regulation  1.61 

Paragraph  (a)(1)  of  Commission 
Regulation  1.61  provides  that  each 
contract  nnarket  shall  adopt  speculative 
limits  on  futures  positions: 


'  See  H  R.  Rep  No  624.  99ih  Cong..  2d  Sess.  1.  45- 
4e  (1'I86):  and  S.  Rep.  No.  291.  99th  Cong„  2d  SeM.  1. 
21-22  1 19B6). 


(Fjor  the  purpose  of  preventing  excessive 
speculation  In  any  commodity  under 
contracts  of  sale  of  such  commodity  for 
future  delivery,  arising  from  those 
extraordinarily  large  positions  which  may 
cause  sudden  or  unreasonable  fluctuations  or 
unwarranted  changes  in  the  price  of  such 
commodity.* 

In  other  words,  the  objective  of 
speculative  limits  adopted  under  this 
regulation  is  to  prevent  large  futures  or 
option  positions  from  disrupting  the 
relevant  derivative  market.  This 
requirement  is  based  on  the  premise  of 
section  4a  of  the  Act  that  large 
speculative  positions  present  potential 
for  disruptions  in  terms  of  unreasonable 
fluctuations  or  unwarranted  changes  in 
commodity  prices.  In  particular,  the 
Commission  has  noted  that  "a  trader's 
net  position  has  a  continued  effect  on 
price,  and  if  sufficiently  large  can 
become  a  perceptible  market  factor."  {45 
FR  79833)  Speculative  limits  serve  to 
limit  this  potential  influence  of  relatively 
large  positions,  including  those 
situations  where  such  positions  must  be 
liquidated  abruptly  during  volatile 
market  conditions  which  often  involve 
erratic  price  movements.  In  view  of  this 
concern  Commission  approval  of 
exchange  rules  permitting  exemptions 
from  speculative  limits  to  date  has  been 
limited  to  bona  fide  hedging  positions  or 
positions  which  are  otherwise 
economically  balanced,  i.e.,  spreading  or 
arbitrage  positions.* 

These  rules  require  that  traders  apply 
to  the  exchange  for  speculative  limit 
exemptions  on  a  case-by-case  basis. 
Moreover,  the  rules  require  that  certain 
factors  be  considered  by  the  exchange 
in  determining  the  level  of  such 
exemptions.  In  the  case  of  positions 


*  The  Hedging  Definition  and  the  Use  of 
Financial  Futures  and  Options:  Problems  and 
Recomrnendotions  for  Reform,  Report  of  the 
Financial  Products  Advisory  Committee  of  the 
Commodity  Futures  Trading  Commission,  June  1987. 

'  In  this  rejgard.  it  should  be  noted  that  this 
interpretation  relates  solely  to  the  application  of 
Commission  speculative  position  limits  and  does 
not  address  Commission  Rule  4.5. 17  CFR  4.5.  That 
rule  delineates  a  safe  harbor  for  Identifying  entities 
which  meet  the  definition  of  a  commodity  pool,  but 
which,  because  they  are  otherwise  regulated  and 
have  adopted  certain  limitations  on  their 
commodity  Interest  trading,  should  not  be  treated  as 
pools. 


UM  I 


*  Paragraph  (b)  of  Regulation  1.61  incorporates  by 
reference  this  same  objective  with  respect  to 
position  limits  for  option  contracts. 

»  Regulation  1.61  (paragraphs  (a)(2)  for  futures 
and  (b)(2)  for  options)  provides  that  limits 
established  pursuant  to  the  rule  shall  not  apply  to 
t>ona  fide  hedging  positions  as  defined  in 
accordance  with  CFTC  Regulation  1.3(z)(l). 
provided  that  a  contract  market  may  limit  such 
positions  consistent  with  sound  commercial 
practices  and  orderly  markets.  In  addition, 
paragraph  (a)  provides  thai  in  establishing  position 
limits  for  futures,  a  contract  market  may.  among 
other  things,  set  different  limitp  or  provide 
exemptions  for  positions  which  are  normally  known 
in  the  trade  as  "spreads,  straddles  or  arbitrage." 

Paragraph  (e)  of  Rule  1.61  provides  for  certain 
additional  explicit  exemptions  from  newly 
established  limits  and  for  the  cumulations  of  futures 
commissions  merchants  or  floor  brokers'  non- 
proprietary accounts.  Further,  this  paragraph 
provides  that 

[l|n  addition  to  the  express  exemptions  specified 
in  this  section,  a  contract  market  may  provide  and 
submit  for  Commission  approval,  such  other 
exemptions  from  Us  position  limits  adopted 
pursuant  to  paragraph  (a)  or  |b)  of  this  section, 
consistent  with  the  purposes  of  this  section. 
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determined  to  be  bona  fide  hedging,  the 
exchange  is  to  take  into  account  the 
applicant's  hedging  needs  and  financial 
capability.  Similarly,  exchanges  are 
required  to  consider  an  applicant's 
financial  status  and  the  liquidity  of  the 
markets  involved  in  granting  spread  or 
arbitrage  exemptions  for  futures  or 
options.  In  view  of  these  factors, 
exchanges  are  required  to  determine 
levels  of  exemptions  which  are 
consistent  with  an  applicant's 
commercial  needs  and  with  orderly 
markets. 

in.  The  Nature  of  "Risk  Management" 
Positions 

The  FPAC's  study  of  the  hedging 
definition  contains  an  extensive 
discussion  of  trading  strategies 
involving  financial  futures  and  options 
that  are  currently  employed  by  financial 
institutions.  In  a  broad  sense,  each  of 
these  strategies  could  be  characterized 
as  a  form  of  risk  management  since  each 
serves  to  alter  an  institution's  risk-return 
profile  within  the  context  of  the 
institution's  overall  investment 
objectives  and  predetermined  risk 
parameters.  However,  many  of  these 
strategies  involve  risk  reduction  and 
therefore  fall  within  the  Commission's 
current  hedging  definition."  As  a 
consequence,  any  futures  or  option 
positions  involved  in  such  risk-reducing 
strategies  currently  would  be  eligible  for 
exemption  from  exchange  speculative 
limits  pursuant  to  the  exchange  rules 
governing  such  limits  and  exemptions 
therefrom.  The  FPAC  recommendation 
regarding  speculative  limit  exemptions 
for  "risk-management"  positions 
concerns  only  those  strategies  which  do 
not  involve  a  reduction  in  an 
institution's  risk  exposure  and  therefore 
are  not  eligible  for  a  hedging  exemption. 

In  order  to  illustrate  more  precisely 
the  types  of  positions  that  could  be 
considered  for  exemptions  from 
speculative  limits  by  exchanges  under  a 
risk-management  classification, 
consider  a  pension  fund  that  has 
received  new  monies  from  fund 
contributors.  The  fund's  manager  must 
decide  how  to  allocate  such 
contributions  among  a  myriad  of 
investment  alternatives.  The  manager 
may  believe  that  the  stock  market  as  a 
whole  offers  favorable  short-term  return 
prospects  but  may  be  undecided  with 
respect  to  the  individual  stocks  to  be 
purchased  or,  perhaps,  whether  over  the 


•  The  Commission  recently  addressed  questions 
raised  in  the  FPAC  study  regarding  the  hedge  status 
of  certain  nsk-reducing  uses  of  futures  and  options 
(p.g..  in  the  conlexl  of  portfolio  immunization 
strategies!  in  an  interpretation  clanfjing  certain 
aspects  of  the  hedging  definition.  See  52  FR  27195 
duly  20. 1987), 


longer  run  the  stock  investment  should 
be  made.  In  order  to  obtam  immediate 
stock  market  exposure,  the  manager 
invests  the  majority  of  the  new  funds  in 
short-term  money  market  instruments 
[e.g..  Treasury  bills)  and  the  remainder 
in  long  stock  index  futures  contracts.  To 
the  extent  that  the  underlying  value  of 
the  stock  index  futures  position  does  not 
exceed  the  value  of  the  money  market 
investment  and  the  funds  used  to  margin 
the  futures  position,  the  fund  manager 
has  effectively  created  a  synthetic  stock 
position  in  the  amount  of  the  new  funds. 

If  the  fund  manager  intends  to  convert 
the  new  funds  into  actual  stock 
purchases,  the  position  currently  would 
be  eligible  for  exemption  from 
speculative  limits  as  a  hedge — in  effect 
an  anticipatory  hedge.  However,  if,  for 
whatever  reason,  there  exists  a  hkely 
prospect  that  the  fund  manager  may  not 
replace  his  synthetic  stock  position  with 
actual  stocks,  the  hedge  status  of  the 
stock  index  futures  position  may  be 
uncertain,  as  would  be  the  position's 
current  eligibility  for  an  exemption  from 
speculative  limits.  In  accord  with  the 
provisions  of  this  interpretation,  in  the 
latter  circumstance  the  stock  index 
futures  position  could  be  classified  as  a 
risk-management  position  and  therefore 
eligible  for  exemption  from  speculative 
limits. 

A  variation  of  this  institutional  asset 
allocation  strategy  would  involve  a 
pension  fund  that  is  fully  invested  in 
both  debt  and  equity  securities.  The 
fund  manager  may  believe  that  market 
timing  considerations  favor  a  temporarj' 
increase  in  the  fund's  equity  exposure 
relative  to  its  debt  exposure.  Such  a 
reallocation  could  be  accomplished  in 
numerous  ways,  including  the  actual 
sale  of  bond  holdings  and  the 
simultaneous  purchase  of  stocks. 
However,  in  view  of  the  intended 
temporary  nature  of  the  reallocation  of 
assets  eind  in  consideration  of  the 
potential  transactions  costs  of  such  a 
shift  if  effected  through  the  cash 
markets,  the  fund  manager  may  choose 
to  accomplish  the  reallocation  using 
futures  only.  Such  a  shift  could  involve 
buying  stock  index  futures  and  selhng 
Treasury  bond  or  Treasury'  note  futures. 
Although  the  short  Treasurj-  bond  or 
note  futures  position  currently  would  be 
eligible  for  exemption  from  speculative 
limits  as  a  hedge,  the  long  stock  index 
futures  position  would  not.  However. 
under  appropriate  exchange  rules  issued 
pursuant  to  this  interpretation,  the  long 
stock  index  futures  position  could  be 
eligible  for  a  risk-management 
exemption  from  speculative  hmits. 

The  risk-management  exemptions 
contemplated  herein  also  could  apply  to 


certain  strategies  which  utilize  futures  to 
extend  the  duration  of  a  fmancial 
institution's  investment  portfolio,  as 
distinguished  from  duration  matching  or 
immunization  strategies.  Consider  the 
manager  of  an  insurance  company  s 
bond  portfolio  who  wishes  to  use  a  new 
allocation  of  cash  to  lengthen  the 
duration  of  the  portfolio.  This  can  be 
accomplished  by  using  all  of  the  cash  to 
purchase  long-term  coupon  bonds,  zero- 
coupon  bonds,  or  a  combination  of  the 
two.  Alternatively,  a  portion  of  the  cash 
could  be  retained,  and  bond  futures 
contracts  can  be  purchased. 

If  the  general  strategy  of  lengthening 
the  fund's  duration  is  undertaken  in 
order  to  maintain  an  immunized  bond 
position,  i.e.,  one  that  is  free  of  interest- 
rate  nsk  when  considered  in  the  context 
of  the  insurance  company's  liabilities, 
the  bond  futures  position  could  be 
eligible  for  exemption  from  speculative 
limits  as  a  "balance-sheet"  hed^e.'' 
Alternatively,  if  the  fund  manager 
intends  to  convert  the  cash  into  actual 
bond  purchases,  the  bond  futures 
position  could  be  eligible  for  a 
speculative  limit  exemption  as  an 
anticipator^'  hedge.  However,  even  if 
neither  of  these  conditions  holds,  the 
long  bond  futures  position  could  be 
eligible  for  a  nsk-management 
exemption  under  exchange  rules 
consistent  with  the  provisions  outlined 
in  this  interpretation. 

An  additional  strategy  that  could 
involve  debt-  or  equity-based  options  on 
futures  or  currency  options  which  may 
fall  under  an  appropriately  framed  nsk- 
management  exemption  from 
speculative  limits  is  covered  option 
writing  by  financial  institutions.  The 
short  call  option  position  involved  in 
such  a  strategy  could  qualify  as  a  hedge 
and  therefore  be  eligible  for  an 
exemption  from  speculative  limits  to  the 
extent  that  the  size  of  the  option 
position  is  dynamically  adjusted  to 
maintain  a  close  correspKjndence 
between  the  fluctuations  in  the  value  of 
the  option  position  and  those  of  the 
underlying  cash  market  position  [i.e.,  to 
achieve  delta  neutrality).  Allemauvely, 
if  the  size  of  the  short  call  position  is  not 
adjusted  but  is  matched  by  a  long  put 
position  of  the  same  value  and  with  the 
same  expiration  date  and  strike  pnce, 
the  resulting  sj-nthefic  short  futures 
position  could  qualify  as  a  hedge  of  an 
existing  cash  market  position  and  the 
matching  option  components  could  be 
eligible  for  speculative  limit  exemptions. 
However,  if.  to  enhance  its  income,  a 
government  secunties  dealer  or  the 


■  See  the  Commission's  August  3. 1987.  Federal 
Regutef  notice  on  the  hedging  definition,  ibid. 
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manager  of  a  government  bond  fund,  for 

example,  were  to  write  an  amount  of 
call  options  on  Treasury  bond  futures 
equivalent  in  value  to  the  portion  of  its 
holdings  of  long-term  government  debt 
to  be  used  as  cover  for  such  options,  the 
option  position  would  not  be  eligible  for 
a  hedge  exemption  but  could  be  eligible 
for  a  nsk-management  exemption  from 
speculative  limits  under  exchange  rules 
consistent  with  the  provisions  of  this 
interpretation. 

IV.  Risk-Management  E.xemption 
Guidelines 

The  Commission  believes  that  it 
would  be  consistent  with  the  objectives 
of  section  4a  of  the  Act  and  §  1.61  of  its 
rules  to  consider  approval,  pursuant  to 
section  5a(12)  of  the  Act  and 
Commission  Regulation  1.41(b),  of 
exchange  rules  which  exempt  from 
speculative  limits  the  following  risk 
management  positions  in  debt-based, 
equity-based  and  foreign  currency 
futures  and  options: 

A.  Long  positions  in  futures,  long 
calls,  or  short  puts  whose  underlying 
commodity  value  does  not  exceed  the 
sum  of: 

(1)  Cash  set  aside  in  an  identifiable 
manner  or  unencumbered  short-term 
US.  Treasury  obligations  so  set  aside, 
plus  any  funds  deposited  as  margin  on 
such  positions;  and 

(2)  Accrued  profits  on  such  positions 
held  at  the  futures  commission 
merchant. 

B.  Short  calls  whose  underlying 
commodity  value  does  not  exceed  the 
sum  of: 

(1)  The  value  of  securities  or 
currencies  underlying  the  futures 
contract  upon  which  the  option  is  based 
or  underlying  the  option  itself  and  which 
securities  or  currencies  are  owned  by 
the  trader  holding  such  option  position; 
and 

(2)  The  value  of  securities  or 
currencies  whose  price  fluctuations  are 
substantially  related  to  the  price 
fluctuations  of  the  securities  or 
currencies  underlying  the  futures 
contract  upon  which  the  option  is  based 
or  underlying  the  option  itself  and  which 
securities  or  currencies  are  owned  by 
the  trader  holding  such  option  position, 

C.  Long  positions  in  futures  or  long 
calU  whose  underlying  commodity  value 
does  not  exceed  the  sum  of 

(1)  The  value  of  equity  securities,  debt 
securities,  or  currencies  owned  and 
being  hedged  by  the  trader  holding  such 
futures  or  option  position,  provided  that 
the  fluctuations  in  value  of  the  position 
used  to  hedge  such  securities  are 
substantially  relcted  to  the  fluctuations 
in  value  of  the  securities  themselves; 
and 


(2)  Accrued  profits  on  such  positions 
held  at  the  futures  commission 
merchant. 

Moreover,  the  Commission 
recommends  that  exchange  rules 
submitted  pursuant  to  section  5a(12)  of 
the  Act  should  specify  how  the  granting 
of  exemptions  for  risk  management 
positions  would  be  consistent  with  the 
intent  of  Commission  Rule  1.61.  Of 
particular  interest  to  the  Commission 
are  whether: 

1.  The  cash  market  underlying  the 
futures  or  option  market  has  a  high 
degree  of  demonstrated  liquidity  relative 
to  the  size  of  positions,  and  whether 
there  exist  opportunities  for  arbitrage 
which  provide  a  close  linkage  between 
the  cash  market  and  the  derivative 
market  in  question, 

2.  The  positions  are  on  behalf  of  a 
commercial  entity,  including  parents, 
subsidiaries  or  other  related  entities, 
which  typically  buys,  sells  or  holds  the 
underlying  or  a  related  cash  market 
instrument. 

3.  The  positions  will  be  subject  to 
explicit  exchange  procedures  concerning 
the  approval  and  amendment  of  each 
applicant's  exemption.  Each  such 
exemption  should  be  contingent  upon 
the  nature  of  the  position,  the  liquidity 
of  the  markets  involved  (including 
current  market  conditions),  and  the 
financial  status  of  the  position  holder. 

The  Commission  believes  that  the 
above  points  address  regulatory 
concerns  which  are  integral  to  Rule  1.61, 
particularly  with  respect  to  derivative 
market  positions  lacking  an  offsetting 
cash  or  derivative  market  position,  viz., 
the  limited  liquidity  in  certain  derivative 
markets  and  the  prospect  of  the  abrupt 
liquidation  of  large,  one-sided  positions 
in  the  face  of  adverse  price  movements,* 
In  that  regard,  the  Commission  has 
noted  that  the  characteristics  of  the 
underlying  cash  market  and  the  ability 
to  conduct  substantial  arbitrage 
positions  mitigate  the  degree  to  which 
large  positions  may  influence  prices  in 
the  derivative  market.'  Further,  the  fact 
that  exempted  positions  would  be 
matched  by  cash  or  cash  equivalent  set- 
asides  should  limit  the  possibility  that 
such  positions  would  be  subjected  to  a 
forced  liquidation  due  to  financial 
considerations. '° 


»  .S*e,  for  instance,  45  FR  79832-79833  (December 
2. 1980). 

»  See.  for  instance.  45  FR  79832. 

'°  In  this  respect,  as  noted  above,  a  common 
characteristic  of  positions  currently  exempted  under 
provisions  for  hedging  or  arbitrage  is  an  offsetting 
position  in  another  similar  or  closely  related  market. 


This  is  not  to  say,  however,  that  these 
conditions  would  alleviate  all  possible 
regulatory  concerns.  The  Commission  is 
aware  that  the  capacity  of  a  contract 
market  to  absorb  large  positions  is  not 
unlimited,  notwithstanding  mitigating 
characteristics  of  the  cash  market.  (46 
FR  50940).  Accordingly,  the  Commission 
believes  that  all  positions  exempted, 
even  including  those  for  bona  fide 
hedging  and  intermarket  spreading  or 
arbitrage,  should  be  carefully 
determined  and  monitored  by  the 
exchanges.  In  particular,  exchange  rules 
permitting  such  exemptions  should 
provide  for  determination  of  such 
exemptions  on  a  case-by-case  basis.  The 
applicant  should  describe  in  writing  the 
specific  nature  and  size  of  the  position 
to  be  exempted  and  otherwise  include 
information  relevant  to  the  conditions 
discussed  above.  Further,  the  exchange 
should  approve  or  otherwise  specify  a 
maximum  size  for  each  exempted 
position  in  view  of  the  liquidity  of  the 
affected  markets  and  the  financial 
status  of  the  trader.  In  addition,  as  with 
existing  exchange  rules  permitting 
hedge,  arbitrage  and  spread  exemptions, 
the  Commission  believes  that  rules 
regarding  risk  management  positions 
should  make  clear  that  traders  who 
have  applied  for  or  been  granted  risk 
management  exemptions  should 
supplement  their  application  as 
conditions  relevant  to  their  exemptions 
change  and  may  be  required  to  supply 
the  exchange  with  additional 
information  as  requested  and  that  the 
exchange  can  amend,  revoke  or 
otherwise  limit  the  exemption  for  any 
good  reason,"  Finally,  the  Commission 
believes  that,  consistent  with  existing 
exchange  speculative  limit  exemptions, 
exchanges  should  maintain  procedures 

"  Paragraph  |d)  of  Rule  1.61  requires  the 
submission  of  certain  materials  in  connection  with 
position  limits  for  each  contract  market.  These 
include 

(2)  Any  bylaw,  rule,  regulation  or  resolution 
which  provides  for  exemptions  from  limits  proposed 
under  paragraphs  (a)  and  (b)  of  this  section, 
including  an  exemption  for  bona  fide  hedging,  and 

(4)  A  description  of  the  method  of  enforcement  of 
option  and/or  future  position  limits,  which  shall 
include  a  descnplion  of  the  procedures  by  which 
contract  marliels  will  determine  hedging 
exemptions  and  the  method  of  monitoring 
compliance  with  rules  concerning  bona  fide  hedging 
positions  or  any  other  exemptions. 

The  procedures  and  information  requirements 
outlined  in  the  text  above  closely  parallel  those 
embodied  in  exchange  speculative  limit  rules 
previously  approved  by  the  Commission.  For  a 
discussion  of  such  rules,  see.  for  example,  an  April 
16, 1982.  memorandum  to  the  Commission  from  the 
Division  of  Economics  and  Education  concerning 
the  application  of  the  Chicago  Mercantile  Exchange 
for  designation  as  a  contract  market  in  the  Standard 
4  Poor's  500  Stock  Price  Index. 


UM  I 
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for  periodically  reviewing  risk- 
management  exemptions. 

The  Commission  notes  that  providing 
risk  management  exemptions  to 
commercial  entities  who  are  typically 
engaged  in  buying,  selling  or  holding 
cash  market  instruments  is  similar  to  a 
provision  in  the  Commission's  hedging 
definition,  viz.,  the  risks  to  be  hedged 
arise  in  the  management  and  conduct  of 
a  commercial  enterprise.  Further,  a 
provision  that  the  entities  typically  are 
engaged  substantially  in  the  underlying 
or  related  cash  markets  appears 
consistent  with  the  statements  of  the 
Agriculture  Committees  of  both  the 
House  of  Representatives  and  the 
Senate.  The  Commission  believes  that 
firms  likely  to  meet  this  condition  would 
include,  but  not  necessarily  be  limited 
to.  commercial  banks,  investment  banks, 
investment  companies,  insurance 
companies  and  other  investment  firms  in 
term.s  of  these  entities'  responsibilities 
with  respect  to  pension  funds, 
endowment  funds,  trusts,  mutual  funds 
and  other  securities  and  currency 
portfolios. 

The  Commission  welcomes  the 
written  views  of  any  interested  persons 
concerning  this  interpretation.  In 
particular,  the  Commission  is  interested 
in  receiving  the  views  of  the  public 
regarding  any  additional  positions 
which  could  be  included  under  this 
exemption,  consistent  with  its 
underlying  rationale  and  the 
requirements  of  Regulation  1.61. 

Issued  In  Washington.  DC.  on  September  B, 
1987.  by  the  Commission. 
lean  A.  Webb, 

Secretary  of  the  Commission. 
(FR  Doc.  87-21013  Filed  9-11-87.  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs 
Not  Subject  to  Certification;  Ivermectin 
Liquid 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  Tiled  by  Merck 
Sharp  8e  Dohme  Research  Laboratories 
providing  for  safe  and  effective  use  of 


Eqvalan*  (ivermectin)  oral  liquid  in 
horses  for  treating  and  controlling 
certain  parasites. 

EFFECTIVE  DATE:  September  14, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  K.  Woods,  Center  for  Veterinary 
Medicine  (HFV-1141,  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-3420. 
SUPPLEMENTARY  INFORMATION:  Merck 

Sharp  &  Dohme  Research  Laboratories. 
Division  of  Merck  &  Co..  Inc.,  P.O.  Box 
2000,  Rahway,  NJ  07065-0914,  filed 
NADA  140^39  which  provides  for  use 
of  Eqvalan*  (ivermectin)  oral  liquid  in 
horses  for  treating  and  controlling  large 
strongyles.  small  strongyles,  pinworms. 
ascarids.  hairworms,  large-mouth 
stomach  worms,  neck  threadworms, 
bots.  lungworms,  intestinal 
threadworms,  and  summer  sores  caused 
by  specified  organisms.  The  product  is 
to  be  administered  to  horses  by  stomach 
tube  or  as  an  oral  drench  at  a  dose  of 
200  micrograms  per  kilogram  of  body 
weight. 

The  NADA  is  app.i-oved.  and  the 
animal  drug  regulations  are  amended  to 
reflect  this  approval  by  adding  new 
§  520.1195  Ivermectin  'liquid  (21  CFR 
520.1195).  The  basis  for  approval  is 
discussed  in  the  freedom  of  information 
summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HF'A-SOS).  Food  and  Drug 
Administration,  Room  4-62,  5600  Fishers 
Lane,  Rockville.  MD  20857,  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

The  agency  has  determined  under  21 
CFR  25.24{d)(l)(iu)  that  this  action  is  of 
a  type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  Part 
520  is  amended  as  follows; 


PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS  NOT  SUBJECT 
TO  CERTinCATION 

1.  The  authonty  citation  for  21  CFR 
Part  520  continues  to  read  as  follows; 

Authority:  Sec.  512(i).  82  Slat.  347  (21  U.S.C. 
360b(i)h  21  CFR  5.10  and  5.83. 

2.  Part  520  is  amended  by  adding  new 
§  520.1195  to  read  as  follows; 

§520.1195    Ivermectin  llquW. 

(a)  Specifications.  Each  milliliter 
contains  10  milligrams  of  ivermectin. 

(b|  Sponsor  See  No.  000006  in 
§  510.600(c)  of  this  chapter. 

(c)  Conditions  of  use — (1)  Amount.  200 
micrograms  per  kilogram  of  body  weight 
as  a  single  dose. 

(2)  Indications  for  use.  It  is  used  in 
horses  for  the  treatment  and  control  of 
large  strong>'les  (adult)  [Strongylus 
equinus).  (adult  and  arterial  larval 
stages]  {Strongylus  i-ulgaris],  (adult  and 
migrating  tissue  stages)  {Strongylus 
endertatus),  (adult)  {Triodontophorus 
spp):  small  strongyles,  including  those 
resistant  to  some  benzimidazole  class 
compounds  (adult  and  fourth  stage 
larvae)  {Cyathostowum  spp., 
Cylicocyclus  spp.,  Cylicodontophorus 
spp ,  Cylicostepbanus  spp.);  pinworms 
(adult  and  fourth  stage  larvae)  {Oxyuris 
equi].  ascarids  (adult)  {Parascaris 
equorum):  hairworms  (adult) 
(Trichostongylits  axei];  large  mouth 
stomach  worms  (adult)  {Habronema 
muscae):  stomach  bots  (oral  and  gastric 
stages)  {Gastrophilus  spp.);  lungworms 
(adults  and  fourth  stage  larvae) 
[DictyocQulus  arnfieldi):  intestinal 
threadworms  (adults)  {Strongy/oides 
n'esterf);  summ.er  sores  caused  by 
Habronema  and  Draschio  spp. 
cutaneous  third  stage  lar\'ae;  and 
dermatitis  caused  by  neck  threadworm 
microfilariae  {Onchocerca  spp.). 

(3)  Limitations.  Administer  by 
stomach  tube  or  as  an  oral  drench.  Do 
not  use  in  horses  intended  for  food 
purposes.  Safety  has  not  been 
demonstrated  in  horses  under  4  months 
old.  Do  not  administer  to  foals  of  this 
age  class.  Federal  law  restricts  this  drug 
to  us  by  or  on  the  order  of  a  licensed 
veterinarian. 

Dated:  September  3.  1987. 
Gerald  B.  Guest, 

Director,  Center  for  Veterinary  Medicine. 
(FR  Doc  87-21051  Filed  9-11-87;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

23  CFR  Part  752 

Landscape  and  Roadside 
Development 

agency:  Federal  Highway 
Administnuion  (FH\VA).'D0T. 

action:  Finnl  rule. 

summary:  The  FHWA  is  amending  its 
regulation  en  landscape  development  to 
implement  a  requirement  for  pianting 
native  wildilowers  along  Fedeial-aid 
highways.  Section  130  of  the  Surface 
Transportation  and  L'niform  Relocation 
Assistanct,-  Act  o'  1987  amended  23 
U.S.C.  319  by  adding  a  requirement  that 
at  least  one-quarter  of  one  percent  of 
funds  expended  for  landscaping  projects 
be  used  to  plant  native  wildtlowers. 
This  prov'sion  requires  every 
landscaping  project  to  include  the 
planting  of  native  w;!dflower  seeds  and/ 
or  seedlings,  unless  a  waiver  has  been 
granted. 

EFFECTIVE  DATE:  September  14, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Eugene  )v)hnson.  F,ri>. ironmental 
Analysis  Division  (202-366-9173)  or 
Michael  I.  Laska.  Office  of  Chief 
Counsel  (202-36.5-1383),  Federal 
Highway  Administration,  Department  of 
Transportation,  400  Seventh  Street,  SW., 
Washington.  DC.  Office  hours  are  from 
7:45  a,m.  to  4:15  p  m.,  e.t.,  Monday 
through  Friday  except  legal  holidays. 
SUPPLEMENTARY  INFORMATION:  The 
Surface  Transportation  and  Uniform 
Relocation  .Assistance  Act  of  1987 
(STURAA)  (Pub  L.  100-17, 101  Stat.  132) 
was  enacted  on  April  2.  1987.  Section 
130  of  the  STURAA  amended  23  U.S.C. 
319  by  adding  a  requirement  that  native 
vvildtlower  seeds  or  seedlings  or  both  be 
planted  as  part  of  any  landscaping 
project  undertaken  on  the  Federal-aid 
highway  system.  At  least  one-quarter  of 
one  percent  of  the  funds  expended  for 
such  landscaping  projects  must  be  used 
to  plant  native  wildflowers.  A  waiver  of 
this  requirement  can  be  granted  by 
PtiVVA  if  a  State  certifies  that  native 
wildflowers  or  seedlings  cannot  be 
grown  satisfactorily  or  that  there  is  an 
overall  scarcity  of  available  planting 
areas  or  that  the  available  planting 
areas  will  be  used  for  agricultural 
purposes.  Previously,  the  States  planted 
wildflowers  on  a  voluntary  basis, 
generally,  with  State  garden  clubs 
donating  the  wildflower  seeds.  Section 
130  does  not  prohibit  the  acceptance  of 
native  wildflower  seeds  or  seedlings 


donated  by  civic  organizations  or  other 
organizations  and  individuals  to  be  used 
in  landscaping  projects.  However,  the 
value  of  donated  plant  materials  may 
not  be  counted  toward  the  required 
minimum  expenditure. 

Regulatory  Impact 

The  FHW.■^  has  determined  that  this 
document  does  not  contain  a  major  rule 
under  Executive  Order  12291  or 
significant  regulation  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation.  Since 
the  revisions  in  this  document  are  being 
issued  for  the  purpose  of  literally 
complying  with  statutory  language 
mandated  by  section  130  of  the 
STURAA  of  1987,  public  comment  is 
impracticable  and  unnecessary. 
Therefore,  the  FHWA  finds  good  cause 
to  make  the  revisions  final  without 
notice  and  opportunity  for  comment  and 
without  a  30-day  delay  in  effective  date 
under  the  Administrative  Procedure  Act. 
Notice  and  opportunity  for  comment  are 
not  required  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation  because  it 
is  not  anticipated  that  such  action  could 
result  in  the  receipt  of  useful 
information,  since  the  revisions 
incorporated  in  tiie  regulation  require  no 
interpretation  and  provide  for  no 
discretion.  It  is  anticipated  that  the 
economic  impact  of  this  rulemaking, 
although  mandated  by  the  statutory 
provisions  themselves,  will  be  minimal. 
Therefore,  a  full  regulatory  evaluation  is 
not  required.  For  this  reason  and  under 
the  criteria  of  the  Regulatory  Flexibility 
Act.  the  FHWA  hereby  certifies  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

In  consideration  of  the  foregoing,  the 
FHWA  is  amending  Part  752  of  Title  23, 
Code  of  Federal  Regulations,  as  set  forth 
below.  (Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205, 
Highway  Planning  and  Construction. 
The  regulations  implementing  ELxecutive 
Order  12372,  regarding  inter- 
governmental consultation  on  Federal 
programs  and  activities,  apply  to  this 
program.) 

List  of  Subjects  in  23  CFR  Part  752 

Government  contracts,  Grant 
programs — Transportation,  Highways 
and  roads.  Landscape  development. 
Roadside  development,  Wildflowers. 

Issued  on:  September  2. 1987. 
R.A.  Bamhart, 
Federal  Higtwoy  Administrator. 


PART  752-LANDSCAPE  AND 
ROADSIDE  DEVELOPMENT 

The  Federal  Highway  Administration 
hereby  amends  Part  752  of  Title  23,  Code 
of  Federal  Regulations,  as  follows: 

1,  The  authority  citation  for  Part  752 
continues  to  read  as  follows: 

Authority:  23  V  S  C,  131.  315,  319;  42  U.S.C. 
4321,  e/ se<7.;  49  CFR  1  48(b).  unless  otherwise 
noted. 

2.  Section  752^  is  amended  by  adding 
paragraph  (e)  to  read  as  follows: 

§  752.3    Deflnirions. 


(e)  Landscape  project.  Any  action 
taken  as  part  of  a  highway  construction 
project  or  as  a  separate  action  to 
enhance  the  esthetics  of  a  highway 
through  the  placement  of  plant  materials 
consistent  with  a  landscape  design  plan. 
Seeding  undertaken  for  erosion  control 
and  planting  vegetation  for  screening 
purposes  shall  not  constitute  a 
landscaping  project. 

3.  Section  752.4  is  amended  by 
revising  paragraph  (a)  and  (b)  and  by 
adding  paragraph  (e)  to  read  as  follows: 

§  752.4    Landscape  devetopment. 

(a)  Landscape  development,  y\h>nh 
includes  landscaping  pm/ects  and  other 
highway  planting  programs  within  the 
right-of-way  of  all  federally  funded 
highways  or  on  adjoining  scenic  lands, 
shall  be  in  general  comformity  with 
accepted  concepts  and  principles  of 
highway  landscaping  and  environmental 
design, 

(b)  Landscape  development  should 
have  provisions  for  plant  establishment 
periods  of  a  duration  sufficient  for 
expected  survival  in  the  highway 
environment.  Normal  1-year  plant 
establishment  periods  may  be  extended 
to  3-year  periods  where  survival  is 
considered  essential  to  their  function, 
such  as  junkyard  screening  or  urban 
landscaping  projects. 

*         *         •       I  *        * 

(e)  Landscaping  projects  shall  include 
the  planting  of  native  wildflower  seeds 
or  seedlings  or  both,  unless  a  waiver  is 
granted  as  provided  in  §  752.11(b). 

4,  Section  752.11  is  revised  to  read  as 
follows: 

§  752. 11     Federal  participatkxn. 

(a)  Federal-aid  highway  funds,  but 
generally  excluding  Interstate 
construction  funds,  are  available  for 
landscape  development;  for  the 


UM  I 
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acquisition  and  development  of  safety 
rest  areas,  scenic  overlooks,  and  scenic 
lands;  for  the  development  of 
information  centers  and  systems;  and 
for  the  removal  of  abandoned  motor 
vehicles. 

(b)  Federal-aid  highway  funds  may 
participate  in  any  landscaping  project 
undertaken  pursuant  to  paragraph  (a)  of 
this  section  provided  that  at  least  one- 
quarter  of  one  percent  of  funds 
expended  for  such  landscaping  project 
is  used  to  plant  native  wildflower  seeds 
or  seedlings  or  both.  The  Administrator 
may,  upon  the  request  of  a  State 
highway  agency,  grant  a  waiver  to  this 
requirement  provided  the  State  certifies 
that: 

(11  Native  wildflowers  or  seedlings 
cannot  be  grown  satisfactorily;  or 

(2)  There  is  a  scarcity  of  available 
planting  areas;  or 

(3)  The  available  planting  areas  will 
be  used  for  agricultural  purposes. 

(c)  Subject  to  the  requirement  of 
paragraph  (b]  of  this  section.  Federal-aid 
highway  funds  may  participate  in  plant 
establishment  f)eriods  in  or  associated 
with  landscape  development. 

(d)  Notwithstanding  the  provisions  of 
paragraph  (bl  of  this  section.  Federal-aid 
highway  funds  may  participate  m  the 
planting  of  flowering  materials, 
mcluding  native  wildflowers,  donated 
by  garden  clubs  and  other  organizations 
or  individuals. 

(e)  The  value  of  donated  plant 
materials  shall  not  count  toward  the 
one-quarter  of  one  percent  minimum 
expenditure  required  by  paragraph  (b)  of 
this  section. 

(f)  Federal-aid  funds  may  not  be  used 
for  assemblage,  printing,  or  distribution 
of  information  materials:  for  temporary 
or  portable  information  facilities;  or  for 
installation,  operation,  or  maintenance 
of  vending  machines. 

(PR  Doc.  87-21071  Filed  9-11-87;  8:45  am] 

BILLING  CODE  4910-M-ll 


ACTION:  Final  rule. 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
32  CFR  Part  165 
(DoD  Directive  4105.66) 

Suspension  and  Debarment  of 
Nonappropriated  Fund  Contractors 

agency:  Office  of  the  Secretary,  DoD, 


summary:  This  rule  removes  Part  165  in 
its  entirety.  The  Part  is  no  longer  valid 
because  it  does  not  support  current 
Department  of  Defense  policy 
emphasizing  central  monitoring  ard 
coordination  of  contract  fraud 
investigators  and  remedies. 
EFFECTIVE  DATE:  January'  8. 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Linda  Bynum.  Directives  Division. 
Correspondence  and  Directives 
Directorate.  Washington  Headquarters 
Services,  Washington  DC  20301-1155, 
telephone  (202)  697-4111. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  32  CFR  Part  165 

Armed  forces,  Conflict  of  interests. 
Government  employees.  Government 
procurement.  Reporting  and 
recordkeeping  requirements. 

PART  165— {REMOVEDl 

Accordingly,  Title  32,  Chapter  I  is 
amended  to  remove  Pa.^t  165. 
Patricia  H.  Means. 

OSD Federal  /ipc.'s.'e,'  L:aison  Officer, 

Department  of  Defense. 

September  8, 1987. 

ira  Doc.  87-21031  Filed  9-11-87;  8:45  am] 

BILLING  COOE  3«I&-01-N 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 
(AD-FRL-3235-21 

Standards  of  Performance  for  New 
Stationary  Sources;  Test  Methods  in 
Appendix  A  and  Performance 
Specifications  in  Appendix  B; 
Technical  Correction 

AGENCY:  P:n\  :ronmental  Protection 

Agency  (EPA). 

action:  Final  rule. 

SUMMARY:  EPA  is  correcting  errors  in 
the  test  methods  and  performance 
specifications  in  Appendices  A  and  B  of 
40  CFR  Part  60  in  the  Code  of  Federal 
Regulations.  Errors  in  the  test  methods 
and  performance  specifications  that 
have  been  overlooked  over  the  years  are 
corrected  by  this  action. 

EFFECTIVE  DATE:  September  14, 1987. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mr,  Roger  T.  Shigehara  at  (919)  541- 

2237, 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  40  CFR  Part  60 

Air  pollution  control.  Electric  utility 

steam  generating  units.  Incorporation  by 
reference.  Intergovernmental  relations, 
Kraft  pulp  m.ills,  .Nitric  acid  plants, 
Portland  cement  plants,  Pnm.arv'  copper 
smelters.  Reporting  and  recordkeeping 
requirements,  Sewage  treatment  plants, 
Sulfuric  acid  plants. 

Dated:  September  3.  1987. 
Don  R.  CUy, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

The  following  corrections  are  m.ade  in 
Appendices  .A  and  B  of  40  CFR  Part  60 
as  published  in  the  Code  of  Federal 
Regulations,  revised  as  of  [uly  1,  1986. 

PART  60— [AMENDED] 

1,  The  authority  for  40  CFR  Part  60 
continues  to  read  as  follows: 

.'\uthorit>-:  Sections  101.  Ill  114.  116.  and 
301  of  the  Clean  Air  Act  as  amended  (42 
C  S.C  7401.  7411.  7414.  7416,  7601). 

Appendix  A — [Amended] 

Method  1— {Amended] 

2,  Appendix  A,  Method  1  ;s  amended 
as  follows: 

(a)  By  revising  Figures  1-1, 1-2,  and  1- 
3  as  shown: 

BILLING  CODE  6560-K.-M 
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(b|  Section  2.4,  third  paragraph,  by 
removing  the  last  sentence: 

"The  limit  of  d(  ceptatiihty  for  the  average 
value  of  a  would  remain  20'". 

Method  2—lAmerdedj 

3.  Appendix  A.  Method  2  is  arr.cnded 
as  follows: 

(a)  By  adding  a  title  to  the  figure 
following  Section  4,1.2  to  read  as 
follows: 

Figure  2-6,  Proper  pitot  tube-sampling 
nozzle  configuration  to  prevent  aerodynamic 
interference;  buttonhook-type  nozzle,  centers 
of  nozzle  and  pitot  opening  aligned,  D, 
between  0  48  and  0,y5  cm  (^n  and  ^b  in,), 

(b)  By  adding  a  bar  over  "Cp"  in  the 
terms  "Cp  [side  A)".  "Q,  (side  Bl",  "CV 
(A)'-,  or  "Cp  (B)"  to  read  "Cp_(side  A)", 
"Cp  (side  B)",  "Cp  (A)-,  or  "Cp  (Bj"  in  the 
following  places: 

(1)  Section  4,1,4  2,  imes  1  and  2. 

(2)  Section  4.1.4.3.  lines  2  and  4. 

(3)  Section  4.1,4.5,  lines  4  and  5. 

(4)  Section  4.1.5.1.1,  line  6.  (twice) 

(c)  By  revising  the  symbol  "6"  to  read 
"cr"  in  the  following  places: 

(1)  Section  4.1.4.4,  line  1. 


(2j  Section  4.1.4.5.  line  2  (twice). 
(3)  Section  4.1.5.3,  hne  8, 
(d)  Section  5,3,  by  adding  a  new 
paragraph  following  Equation  2-10  to 
read  as  follows:  "To  convert  Q^  from 
dscrr, ,  hr  (dscf/hr)  to  dscm   m.r,  [dscf/ 
tr.ir.i,  divide  Q^  by  60  " 


Mt  ;hod  2A~/A. 


i:'ei:'! 


4,  .•^ppend:x  A.  Method  2.*i  is 
amended  as  follows 

(a)  Section  2,1,  line  6,  bv  revising  the 
specifi.iation  "r  percent  to  read  "±2 
per(,ent" 

M'  ::\'d^B-~!^r-f::dedJ 

5  .Appendix  A.  Mfthud  2B  is  a.-ncnueu 
as  fo'iows; 

(aj  Section  4,4.  b\,  revising  Equation 
2B-2  to  read  as  fo!!ov\s: 


Mtrtt' 


Q„  -  V, 


'Ar:i'ndt'd/ 


Eq,  2B-2 


6,  .Appendix  A.  .Mtlhod  3  is  amended 
as  follows: 

(a|  Section  2  2,7,  line  2,  Li\  revising  the 
figure  "26"  to  read  "30". 


(b)  Figure  3-3,  footnote,  by  revising 
the  last  term  '\10%"  to  read  "^|10%|". 

(cj  Section  4.2.7,  NOTE,  line  4,  by 
removing  the  words  "Citation  5  in  the 
Bibliography"  and  inserting  in  their 
place  the  words  "Section  4.4.1". 

(d)  Section  6.2,  by  revising  Equation 
3-1  to  read  as  follows: 


„£.A: 


%O2-0.5%CO 


0.264  %N,_(%Oi-0.5  %CO) 


Eq.  3-1 

Method  5 — /Amended/ 

7.  Appendix  A,  Method  S  is  amended 
as  follows: 

(a)  Section  2.1.1,  line  3,  by  revising  the 
figure  "SO""  to  read  "«;30°". 

(b)  Section  4.2,  under  Container  No.  2, 
5th  paragraph,  lines  1  and  2,  by 
removing  the  words  "be  used  to". 

(c)  Section  5,1,  line  5,  by  revising  the 
figure  "01.025"  to  read  "0.025". 

(dl  By  revising  Figure  5-6  as  shown: 
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Barometnc  pressure,   P^   = 


I    Mete'":ng   System 
I  dent  ■"  f '  cat  "^  on  : 
in.   ntj 


I 


Orifice 

Spi  rometer 
(wet  meter) 
gas   volume 

ft-^ 

Dry   gas 
meter 

Tem,'erdtu!'es 

1 

manometer 

Spi  rotnete" 

ury   Oas   Meter 

setting 

AH 
in.   H^O 

volume      1  (wet   net 

'm  -)        i          "w 
ff^                   'F 

e-) 

Inlet 

ti 

op 

Outlet 

Average 

tm 
°F 

Time 

e 

min 

i                                  ■ 

1 

1 

i 

1 

1 

UM  I 


la  icu : 

at ^  ons 

! 

Y                                                                   .'.HCa 

AH 
in.   H2O 

^w   ^b    (V.   *  ^60) 

0.0317  AH 
^    (to  ^  460) 

(t^    ^  460)   '^ 

2 

V 
m 

P      +     AH 

(t  .    >  460) 

1 

\ 

I 

1 

1 

1 

Average 

( 

1 

Y       =  Ratio  of  reading  of  wet  test   nete"  to  d-'j   test  mete'-,   tolerance 
for  individual    values   +0.02  f-om  ave'-aqe. 

! 

AH@  =  Orifice  pressure  differential  that  equates  to  0.75  cfm  of  a^r 
0  68°F  and  29.92  inches  of  mercury,  -^n.  H2O,  tolerance  for 
individual  values  +^0.20  from  average. 

Figure  5.6.  Example  data  sheet  fc"  cal '"b'-at -on  of  metering 


system  (Engl ish  units  ; 
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(e)  Section  6.1,  third  term  (Ca),  by 
revising  the  units  "mg/g"  to  read  "mg/ 
mg". 

(f)  Section  6.10,  by  adding  to  the 
conversion  factor  table  under  the 
appropriate  headings  tlie  following: 
From  'g"  To  "mg"  Multiply  by  "0.001". 

(g)  Section  6.11.1,  Equation  5-7,  by 
revising  the  term  "Pm"  in  the  numerator 
to  read  "  V'm  Y' . 

(h)  By  adding  a  new  Section  6.13  after 
Section  6.12  to  read  as  follows: 

6.13    Stack  Gas  Velocity  and  Volumetric 
Dow  Rate.  Calculate  the  average  stack  gas 
velocity  and  volumetric  flow  rate,  if  needed, 
using  data  obtained  in  this  method  and  the 
equations  in  Sections  5.2  and  5.3  of  Method  2. 

Method  5  A— [Amended] 

8.  Appendix  A,  Method  5A  is 

amended  as  follows: 

(a)  Section  6  1.  first  term.  C„  by 
revising  the  units  "mg/g"  to  read  "mg/ 
mg". 

(b)  By  adding  a  heading  on  a  separate 
line  after  the  nomenclature  of  Section 
6.4  and  before  Eq.  5A-2  to  read  as 
follows: 

6.5    Moisture  Content. 

(c)  In  the  newlv  designated  Section 
6.5,  NOTE  after  Equation  5A-2.  fourth 
from  last  line,  by  revising  "Figure  2"  to 
read  "Figure  5-2  of  Method  5". 

Method  5D — [Amended/ 

9.  Appendix  A.  Method  5U  is 
amended  as  follows: 

(a)  Section  4.3.  by  adding  an  equation 
number  to  the  nght  of  the  equation  to 
read  "Eq.  5D-1". 

(b)  Section  6.2.  by  adding  an  equation 
number  to  the  nght  of  the  equation  to 
read  "Eq.  5D-2". 

(c)  In  Section  6.2.  in  the  text  following 
the  equation,  by  revising  the  two 
occurrences  of  the  unit  "Nm^"  to  read 
"sm^". 

Method  5E— [Amended] 

10.  Appendix  A,  Method  5E  is 
amended  as  follows: 

(a)  Section  6.1,  by  revising  Eq.  5E-2  to 
read  as  follows: 

m,  =  0.001  Cv„V. 
Eq.  5E-2 

(b)  Section  6.1.  nomenclature  list,  third 
term,  bv  revising  the  term  "Q"  to  read 

Method  6B— [Amended] 

11.  Appendix  A,  Method  6B  is 
amended  as  follows: 

(a)  Section  4.2,  line  3,  by  removing  the 
words  "ascarite  bubbler"  and  inserting 
in  their  place  the  words  "COi  absorber". 


Method  6C— [Amended] 

12.  Appendix  A,  Method  6C  is 
amended  as  follows: 

(a)  Section  6.4.1,  line  4,  by  revising 
"Figure  6C-6"  to  read  "Figure  6C-5". 

Method  7— [Amended] 

13.  Appendix  A,  Method  7  is  amended 
as  follows: 

(a)  Section  4.1.1,  by  revising  the  term 
"  W  to  read  "P,". 

(b)  Section  5.2.2.  nomenclature.  1st 
term  (K-),  by  adding  a  comma  after  the 
word  "factor"  and  adding  the  units  "^g" 
to  read  "factor,  ^g.". 

(c)  By  adding  a  heading  on  a  separate 
line  before  Equation  7-3  lm  =  2X(AF]  to 
read  "6.3  Total  Mg  NO2  Per  Sample.". 

(d)  Section  6.4.  after  Equation  7-4.  by 
adding  the  nomenclature  and  a  sentence 
to  read  as  follows: 

Where: 

A'2  =  103  (mg/8cm)/(jig/mi)  for  metric  units. 
=  6.242  x  10- » (lb/8cf)/(ng/ml)  for  English 
units. 

To  convert  from  mg/dscra  to  g/dscm,  divide 
C  by  1,000. 

Method  7 A — [Amended] 

14.  Appendix  A,  Method  7A  is 
amended  as  follows: 

(a)  Section  4.5,  by  revising  the  heading 
to  read  "Audit  Sample  Analysis.". 

(b)  Section  6.2.  by  adding  a  new 
paragraph  after  the  fourth  term  in  the 
nomenclature  of  Equation  7A-1  and  just 
before  the  paragraph  that  begins  "If 
desired,  the  concentration  .  .  ."  to  read. 
"To  convert  from  mg/dscm  to  g/dscm, 
divide  C  by  1000.". 

Method  7B — [Amended] 

15.  Appendix  A,  Method  7B  is 
amended  as  follows: 

(a)  Section  5.1,  NOTE,  by  inserting 
"Kc "  between  tJie  words  "factor"  and 
"as"  to  read  ".  .  .  factor  K^  as  .  .  .". 

Method  7C— [Amended] 

16.  Appendix  A.  Method  7C  is 
amended  as  follows: 

(a)  Section  3.2.12,  line  2,  by  revising 
the  figure  "100"  to  read  "1000". 

(b)  Section  6.4,  by  adding  to  the  list 
the  conversion  factor  "1000  mg  =  l  g,". 

Method  7D— [Amended] 

17.  Appendix  A,  Method  7D  is 
amended  as  follows: 

(a)  Section  6.4,  by  adding  to  the  list 
the  conversion  factor  "1000  mg  =  l  g.". 

Method  8^[Amended] 

18.  Appendix  A,  Method  8  is  amended 
as  follows: 

(a)  Section  6.1,  sixth  term,  "N",  by 
revising  the  units  "g  equivalents/liter" 
to  read  "meq/ml". 


(b)  Section  6.7.1,  Eq.  8-4,  by  adding 
the  term  "V  next  to  term  "V„"  in  the 
numerator  to  read  "VmY". 

(c)  By  adding  a  new  Section  6.9  after 
Section  6.8  to  read  as  follows: 

6.9    Stack  Gas  Velocity  and  Volumetric 
Flow  Rate.  Calculate  the  average  stack  gas 
velocity  and  volumetric  flow  rate,  if  needed, 
using  data  obtained  in  this  method  and  the 
equations  in  Sections  5.2  and  5.3  of  Method  2. 

Method  9— [Amended] 

19.  Appendix  A.  Method  9  is  amended 
as  follows: 

(a)  Section  2.2,  by  adding  the  words  "a 
sketch  of  the  observer's  position  relative 
to  the  source,"  between  the  words 
"affiliation."  and  "and"  to  read 

".  .  .  affiliation,  a  sketch  of  the 
observer's  position  relative  to  the 
source,  and  .  .  ." 

(b)  Section  3.3.2.3,  line  5.  by  adding 
the  symbol  <I>  before  the  equal  sign  and 
figure  "  =  2"  to  read  "<I>  =  2". 

Method  11 — [Amended] 

20.  Appendix  A,  Method  11  is 
amended  as  follows: 

(a)  Section  5.1.3.  by  adding  the 
heading  and  period  "Tubing."  between 
"5.1.3"  and  "Glass"  to  read  "5.1.3 
Tubing.  Glass  .  .  ." 

(b)  Section  6.3.3,  line  3,  by  revising  the 
chemical  svmbol  "CfcHi.AsD"  to  read 
■G,HiAsO'\ 

(c)  Section  8.1.1,  second  from  last  line. 
by  revising  the  equation  number  "9.3"  to 
read  "11-3"'. 

(d)  Section  8.1.2,  by  revising  "equation 
9.1"  to  read  "Equation  11-1". 

(e)  Section  8.1.3,  third  from  last  line, 
by  revising  the  equation  number  "9.2"  to 
read  "11-2". 

(f)  Section  9.1,  by  adding  an  equation 
number  to  the  right  of  the  equation  to 
read  "Eq.  11-1". 

(g)  Section  9.2,  by  adding  an  equation 
number  to  the  right  of  the  equation  to 
read  "Eq.  11-2". 

(h)  Section  9.3,  by  adding  an  equation 
number  to  the  right  of  the  equation  to 
read  "Eq.  11-3". 

(i)  Section  9.3,  NOTE,  line  3,  by 
revising  the  equation  number  "9.3"  to 
read  "11-3". 

(j )  Section  9.4,  by  revising  the 
equation  number  "Eq.  11-5"  to  read  "Eq. 
11-4", 

(k)  Section  9.5,  by  adding  an  equation 
number  to  the  right  of  the  equation  to 
read  "Eq.  11-5", 

(1)  Section  9.5,  NOTE,  by  revising  the 
equation  number  "9.5"  to  read  "11-5". 

Method  13A  and  13B— [Amended] 

21.  Appendix  A,  Methods  13A  and  13B 
are  amended  as  follows: 
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(a)  Method  13A,  Section  9^1. 
nomenclature,  the  third  term.  C,,  b>' 
dddmg  the  units  after  th.e  un,:s  '  mg/nr''" 
to  read  ■■(mg/ft''J". 

(b)  Method  13A,  Section.  9  5.2,  h.y 
removing  the  symiboi  "K"  from  Equaimn 
t3A-2  and  by  removing  the 
nomenclature  after  the  equation. 


(c)  Method  13B,  Section  9.3,  by 
revising  the  unit  of  the  symbol  "K" 
("mg/ml")  to  reed  "mg/millimole". 

Method  14— [Amended] 

22.  Appendix  A,  Method  14  is 
amended  as  follows: 

(a)  Section  6.4,  by  removing  the  words 
"(in  mg  F/dscm}". 


(b)  Section  6.4.2.  nomenclature,  first 
term,  C,,  by  adding  the  units  after  the 
units  "mg  F/dscm."  to  read  "(mg  F/ 
dscf)". 

(c)  Section  6.4.2.  nomenclature,  third 
term.  V^isud.  by  adding  the  unit  after  the 
unit  "dscm"  to  read  "(dscf)  "■ 

:d.]  Section  6.5,  by  revising  Equatn;n 
14-3  to  read  as  follows: 


(e)  Section  6.5,  nomenclature,  by 
revising  the  term  "Q™"  to  read  "Q^"  ar 
the  term  "T„"  to  read  "tn,". 

(f)  By  adding  a  new  Section  6,6  after 
Section  6.5  to  read  as  follows: 

6  6     Conversion  Fdrtors. 
1  ff^  =0.02832  m» 
1  hr  =  60  min 

Method  15— I A  n^'ndpdj 

23   Appendix  A,  Mp*h.>.:  15  ;s 
amended  as  follows: 


V.n.M<.Pn.(293  'K)A 
:,  -  273-)(760  mm  Hg) 


Eq.  14-3 


(a)  Section  3.2.  third  from  last  line,  by 
revising  the  word  "chromatographs"  to 
read  "chromatograms". 

(b)  Section  5,  by  adding  the  heading 
"5.1  Sampling."  on  the  next  line 
following  the  heading  "5.  Apparatus". 

(c)  Section  5.1.2,  by  adding  the 
heading  "Sample  Line."  between  the 
section  number  "5.1.2"  and  the  word 
"The"  to  read  "5.1.2  Sample  Line. 
The  .  .  ." 

(d)  Section  5.4.  second  paragraph,  line 
3.  by  revising  the  word  "chromatograph" 
to  read  "chromatogram". 


(e)  Section  5.5.3.  last  line,  by  revising 
the  temperature  "±11  "C  to  read 
"±0.1  °C". 

(H  Section  10.3.  line  4,  by  revising  the 
section  number  "paragraph  10.1"  to  read 
"Section  10.2",  and  in  line  6,  by  revising 
the  word  "paragraph"  to  read  "Section". 

(9)  Section  11.3,  nomenclature,  by 
revising  the  second  term  to  read  "SO; 
equivalent, '. 

(h)  By  adding  Figures  15-1.  15-2,  and 
15-3  to  Method  15  after  Section  121. 4. 
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Figure  15-1.  Sampling  and  dilution  apparjtus. 
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Figure  15-2.  Gas  chromatographic  flame  photometnc  analyzer. 
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Method  16— [Amended! 

24.  Appendix  A,  Method  16  is 
amended  as  follows; 

(a)  By  revising  Sectum  2,2  to  read  as 
follows: 

2.2     St'n.'^itivity.  Using  the  lO-ml  sample 
size,  the  minimum  detectable  ctmcentration  is 
approximately  50  ppb. 

(b)  Section  3.2,  third  from  last  line,  by 
revising  the  word  "chronn.atographs"  to 
read  "chromatograms". 

(c)  Section  3.4,  by  revising  the  word 
"chromatographs"  to  read 
"chromatograms". 

(d)  Section  3.4  and  Section  4.2,  by 
revising  the  specification  "±  percent"  to 
read  "rt5  percent"  and  "t  ^Q  percent," 
respectivel> . 

(e)  Section  5,  by  removing  the 

|i  irentheses  isnd  words  "(See  Figure  16- 
1)-. 

(f)  Section  5.1.1,  by  adding  the 
sentence  "See  Figure  16-1."  between  the 
heading  "Probe."  and  the  word  "The"  to 
read  "5.1.1  Probe.  See  Figure  16-1 

The  .  .  ." 

(g)  Section  5.1.2,  line  3,  by  adding  the 
unit  "in."  to  the  figure  "('A)"  to  read  "(Vs 
in.)". 

(i)  Section  5.5,  second  paragraph,  line 
3.  by  revising  the  word  "chromatograph" 
to  read  "chromatogram". 

(1)  Se:  tion  10.3,  line  4,  by  revising 
paragraph  10.1"  to  read  "Section  10.2". 

Method  16A— [Amended/ 

23,  Appendix  A.  Method  16A  is 
amended  as  follows: 

(a)  Section  6.3,  second  equation,  by 
revising  the  figure  "32.02"  to  read 
"32.03":  by  removing  the  hyphens  in  the 


terms  "1-g",  'lOOG-mr'.  "1000-/i.l"  to  read 
"1  g",  "1000  ml",  and  "1000  fil":  and  by 
revising  the  term  "64.06-9"  to  read 
"64.06  g". 

Method  l/^AmendedJ 

26.  Appendix  A,  Method  17  is 
amended  as  follows: 

(a)  Section  6.1,  third  term.  C„  by 
revising  the  units  "mg/g"  to  read  "mg/ 
mg". 

(b)  Section  6,1,  the  term  "=:»"  is 
revised  to  read  "pw". 

Method  19— [Amended] 

27,  Appendix  A.  Method  19  is 
amended  as  finllows: 

(a)  Section  3.2,  by  revising  the  word 
"outlet"  in  th^  definition  of  the  third 
term.  Esok.  to  read  "inlet". 

(b)  Section  5,1,  line  1.  by  revising  the 
first  occurrence  of  the  word  "or"  with 
the  chemical  eymbols  "SO2  or  O2"  to 
read  'SO?  and  O2". 

(c)  Section  5.2.2,  second  equation, 
"Fw",  by  revising  the  figure  "25.5"  in  the 
numerator  to  read  "28.5". 

(d)  Section  5.3,1.2,  by  revising  the  term 
under  the  seoond  NOTE  to  read  as 
follows: 


20.9 


20 


>(l-B„a)-%02 


(e)  Section  5.3.1.3,  second  paragraph, 
line  3,  by  revising  the  term  "%02<i"  to 
read  "%ChJ'. 

(f)  Section  5.3.2.1,  by  removing  "Insert 
lUus.  0193C". 

(9)  Table  19-1,  headings,  by  adding 
slash  marks  "/ "  to  the  units  "dscm  J", 


"dscf  10*^  Biu",  "wscm  j".  "scm  J",  and 
"scf  10*  Btu"  to  read  "dscm/J",  "dscf/ 
10*  Btu".  wscm/J".  "scm/J",  and  "scf/ 
10*  Btu";  and  to  change  "wscf  [  10"  Btu" 
to  read  "wscf/lO^  Btu". 

Method  30 — [A  mended] 

28.  Appendix  A.  Method  20  is 
amended  as  follows: 

(a)  Section  5.1,  lines  11  and  12,  by 
revising  the  name  "Environmental 
Monitoring  and  Support  Laboratory"  to 
read  "Environmental  Monitoring 
Systems  Laboratory". 

Method  24 A — [A  mended] 

29.  Appendix  A.  Method  24A  is 
amended  as  follows: 

(a)  Section  2,  by  revising  the  section 
number  "2.1.1.5"  to  read  "2.1.2". 

(b)  By  revising  Section  2.2  to  read  as 
follows: 

2.2    Coating  Density.  Determine  the 
density  of  the  ink  or  related  coating 
according  to  the  procedure  outlined  in  ASTKI 
D  1475-60  (reapproved  1980).  (incorporated 
by  reference — see  §  60.17). 

(c)  Section  3.2.  by  revising  Equation 
24A-2  to  read  as  follows: 

V„  =  ("W<,D,)/D„  Eq.24A-2 

Appendix  B — [An  ended] 


30.  Appendix  B, 


Performance 


Specification  1  is  amended  as  follows: 

(a)  Section  1.1  (b),  line  1,  by  removing 
the  paragraph  number  "5.1.5". 

(b)  Section  4.2.2,  line  2,  by  revising  the 
figure  "1"  to  read  "4". 

(c)  By  revising  Figures  1-3.  1-4,  and  1- 
5  as  shown: 

BILLING  CODE  8560-50-M 


UM  I 


Federal  Register  /  Vol.  52,  No.  177  /  Monday,  September  14,  1987  /  Rules  and  Regulations  34651 


TRANSMtSSOMETER- 


A 


( 

■FLOW ^ 1 

(J 


I 


LESS  THAN  1  xD 


LESSTHAN4xD 


Figure  13.  Transmissometer  location  between  bends  in  a  vertical  stack. 


20 


i 


1 


1987 


UM  I 


34652  Federal  Register  /  Vol.  52.  No.  177  /  Monday.  September  14.  1987  /  Rules  and  Regulations 


FLOW 


I 


GREATER  THAN 
4k  0 


RANGE  OF 

ACCEPTABLE 

LOCATIONS 


D/2         D/3 


RANGE  OF 

ACCEPTABLE 

LOCATIONS 


Figure  1-4.  Transmissometer  location  greater  than  four  diameters  downstream 
of  a  vertical  bend  in  a  horizontal  stack. 
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Figure  1-5.  Transmissometer  location  less  than  four  diarreters  dc.vnst'ean  o*  a 
vertical  bend  in  a  horizontal  stack. 
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(d)  Section  7.1.4.  by  revising  the 
equation  numbers  "1-5  or  1-6"  to  read 
"1-6  or  1-7". 

|KR  Unc  87-20"6ti  Filed  9-11-87;  8:45  am] 

B4U.INC  CODE  6S60-S0-M 


40  CFR  Part  798 

(OPTS-42079A;  FRL-3260-71 

Revision  of  Toxic  Substances  Control 
Act  Test  Guidelines;  Correction 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  correction. 

SUMMARY:  EPA  is  correcting  the  final 
rule  that  amended  the  Toxic  Substances 
Control  Act  (TSCA)  test  guidelines  to 
pro\  ide  more  explicit  guidance  on  the 
necessary  m.inimum  elements  of  each 
study,  which  appeared  in  the  Federal 
Register  of  May  20. 198"  (52  FR  19056). 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  A.  Klein.  Director.  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency.  Room  E-543.  401  M 
Street.  SW.,  Washington,  DC  20460, 
(202)  554-1404. 

SUPPLEMENTARY  INFORMATION:  In  FR 
Doc.  87-11124.  in  the  issue  for 
Wednesday.  May  20,  1987,  the  following 
change  is  made  on  page  19081: 

§798.5395    |  Corrected] 

Under  §  798.5395  In  vivo  mammalian 
bone  marrow  cytogenetics  tests: 
Micronucleus  assay,  in  item  IB.b.iii., 
paragraph  (2),  line  2,  correct  "At  least 
200"  to  "At  least  1,000."  The  context  of 
the  paragraph  makes  clear  that  1,000 
was  the  intended  number. 

Dated:  September  2.  1987. 
Charles  L.  Elkins, 

Director.  0''ice  of  Toxic  Substances. 
|FR  Doc.  87-21046  Filed  9-11-87;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Higtiway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  St -11;  Notice  23] 

Federal  Motor  Vehicle  Safety 
Standards;  Lamps  Reflective  Devices 
and  Associated  Equipment 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  notice  adopts  a 
technical  amendment  which,  in  effect, 
permits  aiming  pad  conrigurations 
specified  for  sealed  beam  headlamps 
with  circular  lenses  to  be  used  on 
replaceable  bulb  headlamps.  The  notice 
implements  the  grant  of  a  rulemaking 
petition  filed  by  BMW  of  North 
America.  Inc.  A  notice  of  proposed 
rulemaking  on  this  subject  was 
published  in  February  1987. 
EFFECTIVE  DATE:  Effective  date  of  the 
amendment  is  October  14. 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jere  Medlin,  Office  of  Rulemaking, 
NHTSA.  Washington,  DC  20590.  {202- 
366-5276). 

SUPPLEMENTARY  INFORMATION:  Late  in 
1986.  BMW  of  North  America.  Inc..  filed 
a  petition  for  rulemaking  to  amend 
Motor  Vehicle  Safety  Standard  No.  108. 
to  clarify  that  replaceable  bulb 
headlamp  systems  may  incorporate 
aiming  pad  configurations  identical  to 
those  required  on  sealed-beam 
headlamps  with  circular  lenses,  saying 
that  it  wished  to  introduce  a  replaceable 
bulb  headlamp  Kith  a  circular  lens 
whose  diameter  is  equal  to  that  of  a  5% 
inch  sealed  beam  headlamp.  However,  it 
is  impossible  for  BMW's  new  headlamp 
to  meet  the  aiming  pad  configurations 
specified  by  Figure  4  of  Standard  No. 
108  for  replaceable  bulb  headlamps, 
though  it  can  meet  those  specified  for 
sealed  beam  headlamps  with  a  lens 
diameter  of  5%  inches.  It  therefore 
petitioned  NHTSA  for  an  alternative  to 
Figure  4  which  would  allow  replaceable 
bulb  lamp  lenses  to  "be  designed  so  that 
the  lamp  may  be  inspected  and  aimed 
by  mechanical  aimers  as  specified  in 
SAE  1602  October  1980.  without  the 
removal  of  any  ornamental  trim  rings  or 
other  parts." 

In  amending  Standard  No.  108  to 
allow  use  of  replaceable  bulb 
headlamps  with  the  attendant  styling 
freedom,  NHTSA  did  not  deem  it  likely 
that  a  manufacturer  would  wish  to 
introduce  such  a  lamp  with  a  size 
identical  to  one  of  the  four  then 
permitted.  Thus,  the  petitioner  was    ■ 
correct  in  concluding  that  the  apparent 
exclusion  of  replaceable  bulb  headlamp 
systems  from  sealed  beam  aiming  pad 
location  requirements  was  inadvertent. 
Therefore.  NHTSA  granted  BMW's 
petition,  and  issued  a  Notice  of 
Proposed  Rulemaking,  published  in  the 
Federal  Register  on  February  25,  1987 
(52  FR  5563).  It  proposed  an  amendment 
of  paragraph  S4. 1.1. 36(a)(2)  that  would 
allow  replaceable  bulb  headlamps  the 
option  of  incorporating  aiming  pads  as 
specified  for  7-inch,  or  5%-inch  diameter 
sealed  beam  headlamps  as  specified  in 
SAE  Standard  I571d.  and  that  would 


require  such  headlamps  to  be  designed 
so  that  they  could  be  inspected  and 
aimed  by  mechanical  aimers  as 
specified  in  SAE  Standard  )602.  This  is 
necessary  because  the  universal  adaptor 
used  on  other  types  of  replaceable  bulb 
headlamps  is  not  designed  for  use  on 
headlamps  of  the  sizes  covered  by  S.'\E 
J571d. 

At  that  time  the  agency  was  considering 
the  advisability  of  requiring  headlamps 
on  which  the  universal  adapter  cannot 
be  used  to  bear  permanent  identification 
of  the  type  adaptor  for  which  it  is 
designed,  and  whether  such  an  adapter 
has  been  provided  with  the  vehicle,  as 
well  as  the  advisability  of  placing  this 
information  in  the  operator's  manual. 
NHTS.'\  requested  comments  on  the 
necessity  for  the  provision  of  that 
information. 

Seven  brief  comments  were  received 
on  the  proposal,  none  of  which  opposed 
it.  In  the  proposal  the  last  sentence  of 
S4.1.1.36(a)(2)  stated  that  a  headlamp 
with  aiming  pads  meeting  the 
requirements  of  S.'VE  )571d  for  circular 
headlamps  shall  be  designed  so  that  it 
may  be  inspected  and  aimed  by  a 
mechanical  aimer  as  specified  in  SAE 
]602c.  However,  upon  review,  NHTSA 
has  concluded  that  this  language  is 
unnecessary  and  has  removed  it  from 
S4.1.1.36(al(2)  which  is  otherwise 
unchanged  from  the  language  proposed; 
the  language,  in  essence,  already 
appears  in  the  first  sentence  of  (a)(2). 

The  petitioner,  BMW,  asked  an 
interpretative  question.  It  requested 
confirmation  that  aiming  dimensions  do 
not  have  to  be  marked  on  the  lenses 
because  sealed  bean  headlamps  aimed 
by  a  mechanical  aimer  as  specified  in 
SAE  J602c  do  not  have  to  be  marked. 
The  agency  confirms  BMVv's 
understanding.  Aiming  dimensions  do 
not  have  to  be  marked  on  the  lens  of  a 
headlamp  using  existing  adapters  for 
headlamps  with  diameters  of  5%  inches 
and  7  inches  because  of  the  exception  in 
(a)(3)  provided  for  in  (a)(2).  This 
exception  (Section  5  of  SAE  J580 
AUG79)  regulates  the  design  of  sealed 
beam  headlamps  with  those  diameters. 

In  response  to  NlTTSA's  request  for 
comments  on  the  ad\isability  of  marking 
adapter  information  on  the  lenses  of 
headlamps  unable  to  accommodate  the 
universal  adapter,  and  associated 
Operator's  Manual  information, 
manufacturers  generally  opposed  these 
ideas.  Chrjsler  Corporation  expressed 
its  belief  that  personnel  involved  in 
aiming  headlamps  are  already 
knowledgeable  about  appropriate 
adapters.  Because  vehicle  owners 
generally  do  not  mechanically  aim  their 
headlamps,  adapter  information  in  the 
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Operator's  Manual  would  ser\e  no 
useful  purpose.  Perhaps  most 
importantly,  adapters  are  not 
standardized,  and  standardization 
would  have  to  occur  before  any 
regulation  relating  to  them  could  be 
promulgated.  Volkswagen  of  America 
felt  that  the  number  of  adapters  is  so 
small  and  the  physical  differences 
between  them  so  obvious  that  no 
markings  are  required.  Ford  Motor 
Company  also  opposed  any  regulation. 
General  Motors  does  not  anticipate  that 
a  significant  number  of  new  types  of 
adapters  will  be  forthcoming  in  the 
future,  as  it  believes  there  will  be  a 
trend  away  from  the  use  of  aiming  pads 
on  the  face  of  the  lens  towards  on- 
vehicle  aiming  systems.  In  view  of  these 
comments  the  agency  does  not  intend  to 
consider  these  topics  as  candidates  for 
rulemaking. 

NHTSA  has  considered  this  rule  and 
hds  determined  that  it  is  not  major 
within  the  meaning  of  E.\ecutive  Order 
12291  "Federal  Regulation"  or 
significant  under  Department  of 
Transportation  regulatory  policies  and 
procedures,  and  that  neither  a 
regulatory  impact  anaiysis  nor  a 
regulatory  evaluation  is  required.  Since 
the  amendment  relieves  a  restriction, 
the  rule  will  not  impose  additional 
requirements  or  costs  but  will  permit 
manufacturers  great  flexibility  in  the 
design  and  use  of  headlighting  systems. 
The  price  of  new  headlamps  will  not  be 
affected.  NHTSA  has  analyzed  this  rule 
for  the  purpose  of  the  National 
Environmental  Policy  Act.  The  rule  will 
have  no  effect  upon  the  human 
environment  since  it  will  result  in  no 
change  in  the  weight  and  quantity  of 
materials  used  in  the  manufacture  of 
headlamps. 

The  agency  has  also  considered  this 
rule  in  relation  to  the  Regulatory 
Flexibility  Act.  I  certify  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Accordingly,  no  regulatory 
flexibility  analysis  has  been  prcpa.f-ed. 
Manufacturers  of  motor  vehicles  and 
headlamps,  those  affected  by  the 
proposal,  are  generally  not  small 
businesses  within  the  meaning  of  the 
Regulatory  Flexibility  Act.  Finally,  small 
organizations  and  governmental 
jurisdictions  will  not  be  significantly 
affected  as  there  will  be  no  impact  on 
the  price  of  new  vehicles  or  headlamps. 

Because  of  the  necessity  of  the 
petitioner  to  plan  production, 
importation,  and  distribution  on  an 
orderly  basis,  it  is  found  that  an 
effective  date  earlier  than  180  days  after 
issuance  of  the  final  rule  is  in  the  public 
interest. 
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The  engineer  and  lawyer  primarily 
responsible  for  this  rule  are  Jere  Medlin 
and  Taylor  Vinson,  respectively. 

List  of  Subjects  in  49  CFR  Part  571 

Imports.  Motor  vehicle  safety.  .Motor 
vehicles.  Rubber  and  rubber  products. 
Tires. 

In  consideration  of  the  foregoing,  49 
CFR  Part  571  is  amended  as  follows: 

PART  571— {AMENDED] 

1.  The  authority  citation  for  Part  571 

continues  to  read  as  follows: 

Authority:  IS  U.S  C.  1392.  1401.  1403,  1407; 
iieleg.ition  of  authority  at  49  CFR  1.50. 

2.  Paragraph  (a)(2)  of  paragraph 
S4.1.1.36  of  §571.108  is  revised  to  read: 

§  571.108    Standard  No.  108;  lamps, 

reflective  devises,  and  associated 

equipment 

•         •         *         •         • 

S4.1.1.36 


(2)  The  exterior  face  of  the  lens  of 

each  replaceable  bulb  headlamp  shall 
have  three  pads  which  meet  the 
requirements  of  either  Figure  4. 
Dimensional  Specifications  for  Location 
of  Aiming  Pads  on  Replaceable  Bulb 
ifeadlamp  Units,  or  SAE  Standard  ]57ld 
Dimensional  Specifications  for  Sealed 
Beam  Headlamp  Units.  June  1976.  as 
specified  for  a  headlamp  with  a 
diameter  of  5^4  inches  or  7  inches. 
Except  as  provided  in  subparagraph 
[a)[3).  a  whole  number  which  represents 
the  distance  in  tenths  of  an  inch  (i.e.,  0.3 
inch  =  31  from  the  aiming  reference  plane 
to  the  respective  aiming  pads  which  are 
not  in  contact  with  that  plane,  shall  be 
inscribed  adjacent  to  each  respective 
aiming  pad  on  the  lens  of  a  headlamp 
whose  pads  meet  the  requirenients  of 
Figure  4.  The  height  of  these  numbers 
Fhall  not  be  less  than  .157  inch  (4mm).  If 
there  is  interference  between  the  plane 
and  the  area  of  the  lens  between  the 
aiming  pads,  the  whole  number  will 
represent  the  distance  to  a  secondary 
plane.  The  secondary  plane  shall  be 
located  parallel  to  the  aiming  reference 
plane  and  as  close  as  possible  to  the 
lens  without  causing  interference. 
«         •        *        •         • 

Issued  on  September  8, 1987. 
Diane  K.  Steed, 
Administrator. 
|FR  Doc.  87-21037  Filed  9-11-87;  8:45  am) 
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DEFARTMENT  CF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  285 

(Oocket  No.  5023»-51151 

Atlantic  Tuna  Fisheries;  Catch  Rate 
Change 

agency:  .National  Marine  Fisheries 
Service  (NMFS)  NCAA,  Commerce. 

ACTION:  Notice  of  catch  rate  change  in 
the  General  category. 

summary:  The  catch  rate  for  giant 
Aildntic  bluefin  tuna  in  the  General 
category  is  changed  from  one  to  two  fish 
per  day  per  vessel.  The  regulations 
governing  this  fishery  allow  this  change 
based  on  a  review  of  specified  criteria. 
The  increase  will  provide  handgear 
fishermen  a  better  opportunity  to 
haiaest  the  quota. 

EFFECTIVE  DATE:  Septem.ber  11,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathi  L  Rodngues.  Ndtion.Ti  Marine 
Fisheries  St-rvjce.  .Northeast  Region. 
Management  Division.  2  State  Fish  Pier, 
Gloucester.  MA  01930-3097,  617-281- 
3600,  ext,  324. 

SUPPLEMENTARY  INFORMATION: 

Regulations  promulgated  under  the 
authority  of  the  Atlantic  Tunas 
Convention  Act  (16  U.S.C.  971  through 
971h)  regulating  the  take  of  Atlantic 
bluefin  tuna  by  persons  and  vessels 
subject  to  U.S.  jurisdiction  appear  at  50 
CFR  Part  285. 

Section  285.24(a)  provides  that  the 
Assistant  Administrator  for  Fisheries, 
.\0.\.'\.  on  or  about  September  1.  may 
ddjust  the  daily  catch  rate  limit  to  a 
maxim.um  of  three  giant  Atlantic  bluefin 
tuna  per  day  per  vessel,  based  on  a 
review  of  dealer  reports,  daily  landing 
trends,  availability  of  the  species  on  the 
fishing  grounds,  and  any  other  relevant 
factors,  to  provide  for  maximum  use  of 
the  quota.  The  Assistant  Administrator 
has  determined,  based  on  the  reported 
catch  of  giant  Atlantic  bluefin  tuna  of 
only  170  short  tons  (st)  through  August 
28,  and  the  relatively  low  average  daily 
catch  rate  of  less  than  3  st  per  day  for 
the  period  August  14  through  August  28. 
that  the  quota  for  the  General  category 
will  not  be  harvested  under  the 
prevailing  catch  constraints.  Therefore, 
the  catch  rate  of  one  giant  Atlantic 
bluefin  tuna  per  day  per  vessel  will  be 
increased  on  September  11. 1987.  to  two 
fish  per  day  per  vessel  to  provide 
maximum  opportunity  to  use  the 
General  category  quota  of  650  st  set 
forth  in  §  285.22(a). 
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This  daily  catch  rate  will  remain  in 
effect  for  the  remainder  of  1987  or  until 
the  quota  for  the  Genera!  category  is 
reached.  Notice  of  this  action  has  been 
mailed  to  all  Atlantic  bluefin  tuna 
dealers  and  vessel  owners  holdmg  a 
valid  vessel  permit  for  this  fishery. 

Other  Matters 

This  action  is  taken  under  the 
authority  of  50  CFR  285,24  and  complies 
with  Executive  Order  12291. 

List  of  Subjects  in  50  CFR  Part  235 

Fisheries,  Penalties,  Reporting  and 
recordkeeping  requirements.  Treaties. 
(16  use.  971  etscQ] 

Dated;  September  8,  1987. 
Bill  Powell, 

E\t'ci!!ive  Director.  S'ational Marine 
Fisheries  Service. 

[FR  Doc.  87-21063  Filed  9-11-87,  8:45  am] 

BIUJNG  COOE  3510-22-M 


50  CFR  Part  675 
[Docket  No.  61225-7052] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  [N'MFSj.  .\0.-\.\.  Commerce. 
ACTION:  Notice  of  reopening. 

SUMMARY:  NOAA  announces  the 
reopening  of  the  Bering  Sea  joint  venture 
processing  (JVP)  directed  fishery  on 
pollock  under  provisions  of  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area.  Only  a  small  portion  of  the 
20,000  mt  that  were  estimated  to  be 
necessary  for  bycatch  was  actually 
harvested.  Therefore,  about  37,000  mt 
remains  in  the  Bering  Sea  pollock  JVP. 
This  action  is  necessary  to  allow  JVP 
operations  to  fully  harvest  the  allocated 


amount.  It  is  intended  to  assume 
optimum  use  of  these  groundfish  by 
allowing  the  domestic  fishery  to  resume 
operations. 

DATES:  Effective  September  9,  1987. 
Comments  will  be  accepted  through 
September  24, 1987. 
ADDRESS:  Comments  should  be  mailed 
to  Robert  VV.  McVey,  Director,  Alaska 
Region,  National  Marine  Fisheries 
Service,  P.O.  Box  21668,  Juneau,  AK 
99802,  or  be  delivered  to  Room  453, 
Federal  Building,  709  West  Ninih  Street, 
Juneau.  Alaska. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  E.  Smoker  (Resource  Management 
Specialist,  NMFS],  907-586-7230. 
SUPPLEMENTARY  INFORMATION:  On  June 
5,  198:'.  75,000  mt  of  the  Bering  Sea/ 
Aleutian  Island.s  non-specific  reserve 
was  apportioned  to  Bering  Sea  pollock 
JVP,  resulting  m  a  JVP  of  1,005.013  mt  (52 
FR  21958,  June  10,  1987).  The  Secretary 
provided  only  55,000  mt  of  the  reserve 
apportionment  for  harvest  in  the 
directed  pollock  joint  venture  fishery. 
The  Regional  Director  estimated  that  the 
55.000  mt  additional  tonnage  would  be 
taken  in  the  directed  JVP  pollock  fishery 
by  June  6.  The  Regional  Director 
estimated  that  the  remaining  JVP 
tonnage  of  groundfish  target  species 
other  than  pollock  would  require  a 
bycatch  amou.nt  of  20.000  mt  of  pollock. 
That  amount  was  apportioned  to  the 
Benng  Sea  pollock  JVP  in  accordance 
with  50  CFR  er-S.ZOfbKllfi)  on  the 
condition  that  it  be  used  only  for 
bycatch  in  JVP  fishenes  that  continued 
to  conduct  directed  fisheries  on  species 
other  than  poiiock  in  the  Bering  Sea 
subarea  after  June  6. 

The  yellowfin  sole  joint  venture 
fishery  reached  its  JVP  quota  and  was 
closed  on  June  29  (52  FR  25232,  July  6. 
1987),  as  was  the  "other  flatfish"  joint 
venture  fishery  in  most  of  the  Bering  Sea 
subarea.  The  actual  bycatch  of  pollock 


in  all  joint  venture  fisheries  conducted 
in  the  Bering  Sea  subarea  since  June  6 
was  much  lower  than  anticipated,  as 
was  the  catch  in  the  directed  JVP 
pollock  fishery  by  June  6.  The  current 
remainder  for  the  Bering  Sea  pollock 
JVP  is  37,000  mt. 

The  remainder  of  Bering  Sea  pollock 
JVP  is  far  greater  than  the  necessary 
bycatch  for  joint  venture  operations  in 
the  Bering  Sea  subarea  during  the 
remainder  of  1987.  No  plans  have  been 
submitted  for  any  such  operations,  so 
that  restricting  the  catch  of  pollock  to 
bycatch  only,  is  not  necessary.  Thus, 
U.S.  joint  venture  vessels  may  resume 
directed  fishing  for  pollock  in  the  Bering 
Sea  subarea  until  otherwise  notified  by 
the  Regional  Director. 

Classification 

This  action  is  taken  under  the 
authority  of  50  CFR  675.20(b)  and 
com.plies  with  Executive  Order  12291. 

The  Assistant  Administrator  for 
Fisheries  finds  for  good  cause  that 
providing  prior  notice  and  comment  is 
impractical  and  contrary  to  the  public 
interest.  Immediate  effectiveness  of  this 
notice  is  necessary  to  prevent  delaying 
the  taking  of  available  pollock  until  later 
in  the  season  when  weather  patterns 
can  decrease  catch  rates  and  endanger 
fishermen.  However,  interested  persons 
are  invited  to  submit  comments  in 
writing  to  the  address  above  for  15  days 
after  the  effective  date  of  this  notice. 

List  of  Subjects  in  50  CFR  Part  675 

Fish,  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  15  L'.S.C.  1801  et  seq. 
Dated  September  9,  1987. 
James  E.  Douglas,  Jr., 

Deputy  Assistant  Administrator  For 
Fisheries.  iXotionai  .Marine  Fisheries  Service. 
[FR  Doc  87-21064  Filed  9-9-87:  4:24  pm] 
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This   section   of   the   FEDERAL   REGISTER 
contains   notices   to   the   public   of   the 
proposed   issuance   of   rules   and 
regulations    The   purpose   of   these   notices 
is   to   give   interested   persons   an 
opportunity   to   participate    in   the   rule 
making   prior   to   the   adoption   of   the   final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  551 

Pay  Administration  Under  the  Fair 
Labor  Standards  Act;  Exemptions 

agency:  Office  of  Personnel 

Miinagement. 

ACTION:  Proposed  rule. 

summary:  The  Office  of  Personnel 
Minagement  is  proposing  to  modifv  the 
Fdir  Labor  Standards  Act  (FLS.A) 
regulations  used  to  determine  the 
exemption  status  of  supervisory' 
firefighters  (and  a  limited  number  of 
other  employees)  at  the  GS-7  through 
GS-9  levels.  An  unintended  side  effect 
of  the  change  from  previous  to  current 
regulations  was  to  significantly  reduce 
the  total  pay  of  most  supervisory 
firefighters,  thus  causing  recruitment, 
retention,  and  pay  structure  problems. 
The  proposed  revision  of  current 
regulations  prevents  the  pay  reduction 
for  most  of  these  employees  by  malong 
them  nonexempt  (covered  by  FLSA 
overtime  provisions). 
DATE:  Written  comments  will  be 
considered  if  received  no  later  than 
October  14.  1987. 

ADDRESS:  Send  or  deliver  wntten 
comments  to  Michael  D.  Clogston, 
Assistant  Director  for  Agency 
Compliance  and  Evaluation,  Office  of 
Personnel  Management,  Room  5459, 1900 
E  Street.  NW.,  Washington.  DC  20415. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jack  Tapping,  (202)  832-4530. 
SUPPLEMENTARY  INFOBMATION;  Changes 
to  exemption  regulations  were  last 
published  on  March  4. 1986,  in  the 
Federal  Register,  and  transmitted  to 
Federal  agencies  in  FPM  Bulletin  551-18. 
The  current  regulations  changed  the 
method  for  determining  the  exemption 
status  of  the  vast  majority  of 
supervisory  firefighters. 

Previously,  these  firefighters  were 
nonexempt  (covered  by  the  FLSA 
overtime  provisions)  even  though 
properly  classified  as  "supervisory" 


under  the  Supervisory  Grade  Evaluation 

Guide  /fthey  spent  less  than  80  percent 
of  their  worktime  on  supervisory  and 
closely  related  work.  Most  supervisory 
firefighters  qualified  for  FLSA  overtim'e 
pay  because  they  spent  less  than  80 
percent  of  their  time  in  super\isory 
work. 

Under  current  regulations,  the  80- 
percent  criterion  was  deleted.  This 
resulted  in  most  firefighters  properly 
classified  as  "supervisory"  below  the 
GS-10  level  being  exempt  from  FLSA 
overtime  pay.  Application  of  current 
regulations  caused  a  significant  pay 
reduction  for  most  supervisory 
firefighters  because  of  their  unique  work 
schedule  and  the  unique  overtime 
standard  provided  for  them  in  the  FLSA. 
Most  Federal  employees  are  eligible  for 
overtime  for  hours  worked  in  excess  of 
40  hours  per  week.  Typically,  a  Federal 
firefighter  will  work  three  24-hour  shifts 
in  a  week,  or  72  hours  of  work.  For  the 
vast  majority  of  firefighters  (those 
working  for  the  Defense  Department) 
the  unusually  long  work  schedule  is  an 
absolute  ccndilion  of  employment. 
Nonexempt  firefighters  are  eligible  for 
additional  overtime  compensation  for  all 
hours  in  excess  of  53.  Exempt 
supervisory-  firefighters  are  not  eligible 
for  additional  overtime  compensation. 
Thus  the  current  FLSA  exem.ption 
regulations  have  created  a  situation 
where  there  is  a  countenncentive  for 
employees  (e.g.,  at  grade  GS-5  or  GS-6) 
to  take  more  responsible,  higher-graded 
positions.  We  have  received  numerous 
inquiries  addressing  this  situation 
including  many  from  Federal  employees 
and  congressional  offices,  and  formal 
requests  from  the  Department  of 
Defense,  representing  all  military- 
services,  that  we  correct  this  problem. 

We  agree  that  this  problem  should  be 
corrected  and  are  proposing  a  change  to 
5  CFR  551.204fb)  to  make  supervisory 
Federal  firefighters  below  the  GS-10 
level  subject  to  the  "aO-percent" 
criterion,  as  well  as  the  primary  duty 
criterion.  This  change  may  also  affect 
certain  supervisory  law  enforcement 
officials,  but  we  believe  the  impact  wiU 
be  negligible,  as  their  overtime 
entitlement  is  determined  differently 
from  that  of  firefighters. 

We  are  planning  to  have  this  change 
made  prospectively  at  the  beginning  of 
the  first  pay  period  on  or  after  the 
effective  date  of  the  final  regulations. 


E.O.  12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.O.  12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  merely  changes  the  procedure 
for  applying  the  executive  exemption 
criteria  of  the  Fair  Labor  Standards  Act 
to  certain  Federal  employees. 

List  of  Subjects  in  5  CFR  Part  551 

Administrative  practice  and 
procedure.  Fair  Labor  Standards  Act, 
Government  employees.  Manpower 
training  programs,  Travel,  Wages. 

U.S.  Office  of  Personnel  Management 

Constance  Homer. 

Director. 

Accordingly,  OPM  proposes  to  amend 
Part  551  as  follows: 

PART  551— PAY  ADMtNISTRATION 
UNDER  THE  FAIR  LABOR 
STANDARDS  ACT 

1.  The  authority  citation  for  Part  551 
continues  to  read  as  follows: 

Autboritj-:  Sec  4{fl  of  the  Fair  Labor 
Standards  Act  at  amended  b\  Pub.  L  93-259 
enacted  April  8,  1974.  88  Stat.  55.  28  U.SC. 
204  f. 

2.  Paragraph  fb)  of  §  551.204  is  revised 
to  read  as  follows 

5  551.204    Executive  exemption  crtterla. 
«         •         •         «         « 

(b]  In  a<kiiuon  to  the  pnma.'A'  duty 
criterion  that  applies  to  all  employees, 
foreman  level  supervisors  m  the  Federal 
Wage  System  (or  the  equivalent  m  other 
wage  systems),  employees  at  the  GS-7 
through  GS-9  level  subject  to  section 
207(k)  of  Title  29.  United  States  Code 
and  employees  classified  at  the  GS-5  or 
GS-6  level  (or  the  equivalent  in  other 
white  collar  pay  systems)  must  spend  80 
percent  or  more  of  the  worktime  m  a 
representative  workweek  on 
supervisory  and  closely  related  wck. 

[FR  Doc  8--2102S  Fiied  9-lJ-ar.  a-45  •ir.j 
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DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7CFRPart401 

lAmdt  No.  4;  Docket  No.  4633SI 

General  Crop  Insurance  Regulations; 
Canning  and  Processing  Tomato 
Endorsement 

A3ENCY:  Federal  Crop  Insurance 

Corporation.  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  Generdl  Crop  Insurance  Regulations 
C  CFR  Part  401 ).  effective  for  the  1988 
and  succeeding  crop  years,  by  adding  a 
new  §  401.114  to  be  known  as  the 
Canning  and  Processing  Tomato 
Endorsement.  The  intended  effect  of  this 
rule  is  to  provide  the  regulations  and 
endorsement  containing  the  provisions 
of  crop  insurance  protection  on  canning 
and  processing  tomatoes  in  an 
endorsement  to  a  master  crop  insurance 
policy  which  contains  the  standard 
terms  and  conditions  concerning  most 
crops.  The  authority  for  the 
promulgation  of  this  rule  is  contained  in 
the  Federal  Crop  Insurance  Act,  as 
amended. 

bate:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
Submitted  not  later  than  October  14, 
1387.  to  be  sure  of  consideration. 
ADDRESS:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  should  be 
sent  to  Peter  F.  Cole,  Office  of  the 
Manager.  Federal  Crop  Insurance 
Corporation.  Room  4090.  South  Building, 
U.S.  Department  of  Agriculture, 
Washington.  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F.  Cole.  Secretary.  Federal  Crop 
Insurance  Corporation.  U.S.  Department 
of  Agriculture.  Washington,  DC  20250, 
telephone  (202)  44"-332.5. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
established  as  |uly  1.  1992. 

E.  Ray  Fosse.  Manager,  FCIC,  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
Si 00  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 


local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

FCIC  herewith  proposes  to  add  to  the 
General  Crop  Insurance  Regulations  (7 
CFR  Part  401),  a  new  section  to  be 
known  as  §  401.114,  the  Canning  and 
Processing  Tomato  Endorsement, 
effective  for  the  1988  and  succeeding 
crop  years,  to  provide  the  provisions  for 
insuring  tomatoes. 

Upon  final  publication  of  §  401.114, 
the  provisions  for  insuring  tomatoes 
contained  therein  will  supersede  those 
provisions  contained  in  7  CFR  Part  438, 
the  Canning  and  Processing  Tomato 
Crop  Insurance  Regulations,  effective 
with  the  beginning  of  the  1988  crop  year. 

Minor  editorial  changes  have  been 
made  to  improve  compatibility  with  the 
new  general  crop  insurance  policy. 
These  changes  do  not  affect  meaning  or 
intent  of  the  provisions.  In  adding  this 
new  Canning  and  Processing  Tomato 
Endorsement  to  7  CFR  Part  401  as 
outlined  below,  FCIC  is  proposing  other 
changes  in  the  provisions  for  insuring 
tomatoes  as  follows: 

1.  Section  1 — Modify  the  provision 
that  requires  insured  tomatoes  to  be 
under  contract  with  a  canner  to  require 
that  the  contract  be  in  writing  and  made 
available  to  us  if  the  insured  is  going  to 
claim  an  indemnity.  This  change  is  made 
because  of  difficulties  involving  claimed 
oral  agreements. 

2.  Section  3 — Include  provisions  for 
stage  guarantees  in  the  endorsement 
rather  than  in  the  actuarial  documents. 
Stage  guarantee  levels  have  been 


standardized  nationwide  and  the  first 
stage  production  guarantee  has  been 
increased  to  50%  of  the  final  stage 
guarantee. 

Change  the  method  used  to  determine 
crop  stage.  All  stage  inter\a!s  will  now 
be  determined  by  plant  growth  stage 
rather  than  specific  calendar  dates.  This 
change  is  made  so  that  growers  planting 
at  different  times  will  have  similar  time 
periods  and  incuned  costs  before 
reaching  the  second  stage. 

4.  Section  5 — Add  the  date  the  canner 
or  processor  no  longer  accepts 
production  as  an  event  that  ends  the 
insurance  period.  This  change  is  made 
due  to  previous  loss  adjustment 
problems  in  situations  when  the  buyer 
was  no  longer  accepting  production. 

5.  Section  6 — Add  unit  division 
guidelines  and  add  a  clause  to  specify 
that  division  of  units  may  result  in  the 
insured  paying  required  additional 
premium  for  guideline  unit  division  by 
section,  ASCS  Farm  Serial  Number,  or 
practice. 

FCIC  is  soliciting  public  comment  on 
this  proposed  rule  for  30  days  following 
publication  in  the  Federal  Register. 
Written  comments  received  pursuant  to 
this  rule  will  be  available  for  public 
inspection  in  the  Office  of  the  Manager, 
Federal  Crop  Insurance  Corporation, 
Room  4090,  South  Building.  U.S. 
Department  of  Agriculture.  Washington, 
DC  20250.  during  regular  business  hours, 
Monday  through  Fnday. 

List  of  Subjects  in  7  CFR  Part  401 

General  crop  insurance  regulations. 
Canning  and  prqcessing  tomato 
endorsement. 

Proposed  Rule 

Accordingly,  jiursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.], 
the  Federal  Crop  Insurance  Corporation 
hereby  proposes  to  amend  the  General 
Crop  Insurance  Regulations  (7  CFR  Part 
401]  by  adding  a  new  §  401.114  in 
Chapter  IV  of  Title  7  of  the  Code  of 
Federal  Regulations  to  be  known  as  the 
Canning  and  Processing  Tomato 
Endorsement  {§  401.114),  effective  for 
the  1988  and  succeeding  crop  years,  in 
the  following  instances: 

PART  401— [AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  401  continues  to  read  as  follows: 

Authority:  Sees.  506.  516,  Pub.  L.  75-430,  52 
Stat.  73.  77.  as  amrnded  (7  U.S.C.  1506.  1516). 

2.  7  CFR  Part  401  is  amended  to  add  a 
new  section  to  be  known  as  401.114, 
Canning  and  Processing  Tomato 
Endorsement,  effective  for  the  1988  and 
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succeeding  crop  years,  to  read  as 
follows: 

§  401. 114    Canning  and  processing  tomato 
endorsement. 

The  provisions  of  the  Canning  and 
Processing  Tomato  Endorsement  for  the 
1988  and  subsequent  crop  years  are  as 

follows: 

Federal  Crop  Insurance  Corporation 

Canning  and  Processing  Tomato 
Endorsement 

1.  Insured  Crop 

a.  The  crop  insured  will  be  tomatoes  which 
are  planted  for  ha.-vesi  as  canning  or 
processing  tomatoes. 

b.  In  addition  to  the  tomatoes  not  insurable 
in  section  2  of  the  general  crop  insurance 
policy,  we  do  not  insure  any  tomatoes: 

(1)  Which  are  not  grown  under  a  written 
contract  with  a  canner  or  processor  or 
excluded  from  the  canner  or  processor 
contract  for.  or  duri.ig,  the  crop  year,  (The 
contract  must  be  dated,  executed  and 
effective  before  you  report  your  acreage.  It 
must  be  made  available  to  us  if  you  are  going 
to  claim  an  indemnity  on  any  unit,  or  upon 
our  request ):  or 

(2)  Except  in  California,  that  are  grown  on 
acreage  where  tomatoes  have  been  grown  in 
either  of  the  two  previous  crop  years. 

c.  A  late  planting  option  will  be  available 
on  tomatoes. 

2.  Causes  of  Loss 

a.  The  insurance  provided  is  against 
unavoidable  loss  of  production  resulting  from 
the  following  causes  occurring  within  the 
insurance  period: 

(1)  Adverse  weather  conditions; 

(2)  Fire; 

(3)  Insects; 

(4)  Plant  disease; 

(5)  Wildlife: 

(6)  Earthquake: 

(7)  Volcanic  eruption;  or 

(8)  Unless  those  causes  are  excepted, 
excluded,  or  limited  by  the  actuarial  table  or 
section  9  of  the  general  crop  insurance  policy. 
If  applicable,  failure  of  the  irrigation  water 
supply  due  to  an  unavoidable  cause  occurring 
after  the  beginning  of  planting. 

b.  In  addition  to  the  causes  of  loss  not 
insured  against  in  section  1  of  the  general 
crop  insurance  policy,  we  will  not  Insure  any 
loss  of  production  due  to  failure  to  market  the 
tomatoes  unless  such  failure  is  due  to  actual 
physical  damage  from  a  cause  specified  in 
subsection  2.a. 

3.  Production  Guarantees 

a.  The  production  guarantees  per  acre  are 
progressive  by  stages  and  increase,  at 
specified  intervals,  to  the  final  stage 
production  guarantee.  Tlie  stages  and 
production  guarantees  are: 

(1)  First  stage  is  from  planting  until  first 
fruit  set.  the  first  stage  production  guarantee 
is  Sff-'o  of  the  final  stage  production  guarantee. 

(2)  Second  stage  is  from  first  fruit  set  until 
harvest,  the  second  stage  production 
guarantee  is  8<?*b  of  the  final  stage  production 
guarantee. 


(3)  Third  stage  (final  stage)  is  harvested 
acreage,  the  third  stage  production  guarantee 
is  the  final  stage  guarantee. 

b.  Any  acreage  of  tomatoes  damaged  to  the 
extent  that  growers  in  the  area  would  not 
further  care  for  the  tomatoes,  will  be  deemed 
to  have  been  destroyed  even  though  the 
tomatoes  continue  to  be  cared  for.  The 
production  for  such  acreage  will  be  the 
guarantee  for  the  stage  in  which  such  damage 
occurs 

4  .'Xnnual  Premium 

a  The  annual  premium  amount  is 
computed  by  multiplying  the  final  stage 
production  guarantee  times  the  price  election. 
times  the  premium  rate,  times  the  insured 
acreage,  times  your  share  at  the  time  of 
planting 

b.  If  you  ere  ei;g;ble  for  a  premium 
reduction  m  excess  of  5  percent  based  on 
your  insuring  experience  thj-ough  liie  1983 
crop  year  under  the  terms  of  the  experience 
table  contained  in  the  canning  and  processing 
tomato  policy  for  the  19&4  crop  year,  you  will 
continue  to  receive  the  benefit  of  the 
reduction  subject  to  the  following  conditions: 

(1)  No  premium  reduction  will  be  retained 
af;er  the  1989  crop  year 

(2)  The  premium  reduction  will  not  increase 
because  of  favurabie  experience; 

(3)  The  premium  reduciion  will  decrease 
because  of  unfavorcbie  experience  in 
accordance  with  the  terms  of  the  poUcy  in 
effect  for  the  1984  crop  yean 

(4)  Once  the  loss  ratio  exceeds  .60.  no 
further  premium  reduction  will  apply:  and 

(5)  Participation  must  be  continuous. 

5.  Insurance  Period 

The  insurance  period  ends  at  the  earlier  of 
one  of  the  events  described  in  section  7  of  the 
general  crop  insurance  policy  or  the  date  the 
canner  or  processor  no  longer  accepts 
production  under  the  contract  which  covers 
the  insured  acreage  planted  for  the  contract 
year.  The  calendar  date  for  the  end  of  the 
insurance  period  is  October  10  of  the 
calendar  year  in  which  the  tomatoes  are 
normally  harvested. 

6.  Unit  Division 

Tomato  acreage  that  would  otherwise  be 
one  unit,  as  defined  in  section  17  of  the 
general  crop  insurance  policy,  may  be 
divided  into  more  than  one  unit  if  you  agree 
to  pay  additional  premium  if  required  by  the 
actuarial  table  and  if  for  each  proposed  unit 
you  maintain  written,  verifiable  records  of 
planted  acreage  and  harvested  production  for 
at  least  the  previous  crop  yean  and  either 

a.  Acreage  planted  to  insured  tomatoes  is 
located  in  separate,  legally  identifiable 
sections  or,  m  the  absence  of  section 
descriptions,  the  land  is  identified  by 
separate  .^SCS  Farm  Serial  Numbers, 
provided: 

(1)  The  boundaries  of  the  section  or  ASCS 
Farm  Serial  Number  are  clearly  identified 
and  the  insured  acreage  can  be  easily 
determined,  and 

(2)  The  tomatoes  are  planted  in  such  a 
manner  that  the  planting  pattern  does  not 
continue  into  the  adjacent  section  or  ASCS 
Farm  Sena!  Nun'.ber  or 

b.  The  acreage  planted  to  the  insured 
tomatoes  is  iocated  m  a  single  section  or 


ASCS  Farm  Serial  Number  and  con.sists  of 
acreage  on  which  both  an  irrigated  and 
nonirrigated  practice  are  carried  out, 
provided: 

(1)  Tomatoes  planted  on  irrigated  acreage 
do  not  continue  into  nonirrigated  acreage  in 
the  same  rows  or  planting  pattern:  and 

(2)  Planting,  fertihzing  and  harvesting  are 
carried  out  in  accordance  with  recognized 
good  dryland  and  irrigated  farming  practices 
for  the  area. 

If  you  have  a  loss  on  any  unit  production 
records  for  all  harvested  units  must  be 
provided.  Production  that  is  commingled 
between  optional  units  will  cause  those  units 
to  be  combined. 

7.  Notice  of  Damage  or  Loss 

a.  In  addition  to  the  notices  required  in 
section  8  of  the  general  crop  insurance  policy, 
if  you  are  gomg  to  claim  an  indemnity  on  any 
unit,  you  must  give  us  notice  within  72  hours: 

(1)  Of  when  harvest  would  normally  start  if 
any  acreage  on  the  unit  is  not  to  be 
harvested; 

(2)  Of  discontinuance  of  harvest  on  the 
unit;  or 

(3)  If  you  are  unable  to  deliver  production 
to  the  canner  or  processor. 

b.  The  tomato  vines  on  any  hard-harvested 
acreage  must  not  be  destroyed  until 
inspected  by  us  if  an  indemnity  is  to  be 
claimed  on  the  unit. 

c.  For  the  purposes  of  section  B  of  the 
general  crop  insurance  policy  the 
representative  sample  of  the  unharvested 
crop  must  be  at  least  10  feet  wide  and  the 
entire  length  of  the  field. 

8.  Claim  for  Indemnity 

a.  The  indemnity  will  be  determined  on 
each  unit  by; 

(1)  Multiplying  the  insured  acreage  by  the 
production  guarantee; 

(2)  Subtracting  therefrom  the  total 
production  of  tomatoes  to  be  counted  (see 
subsection  B.b.); 

(3)  Multiplying  the  remainder  by  the  price 
election;  and 

(4)  Multiplying  this  result  by  your  share. 

b.  The  total  production  (Ions)  to  be  counted 
for  a  unit  will  include: 

(1)  All  harvested  tomato  production 
marketed  and  any  tomato  production  which 
does  not  meet  the  quality  requirements  of  the 
canner  or  processor  contract  due  to  not  being 
timely  marketed; 

(2)  All  appraised  production  which  will 
include: 

(a)  Unharvested  production  on  harvested 
acreage  and  potential  jjroduction  lost  due  to 
uninsured  causes  and  failure  to  follow 
recognized  good  tomato  farming  practices; 

(b)  Not  less  tr.ar.  the  guarantee  for  any 
acreage  which  u  ataandoned.  put  to  another 
use  without  our  prior  wntten  consent  or 
damaged  solely  by  an  uninsured  cause: 

(c)  For  acreage  which  does  not  quahfy  for 
the  final  period  guarantee,  any  amount  of 
appraised  and  harvested  production  in 
excess  of  the  difference  between  the  final 
period  guarantee  and  the  guarantee 
applicable  to  such  acreage: 

(d)  Production  lost  due  io  uninsured  causes; 
and 
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(e)  Appraised  production  on  insured 
acreage  for  which  we  have  given  written 
consent  to  be  put  to  another  use  unless  such 
acreage  is; 

(i)  Not  put  to  another  use  before  harvest  of 
tomatoes  becomes  general  in  the  county  and 
is  reappraised  by  us; 

(ii)  Further  damaged  by  an  insured  cause 
and  IS  reappraised  by  us;  or 

(iii)  Harvested. 

9.  Cancellation  and  Termination  Dates 

The  cancellation  and  termination  dates  are 
February  15  in  California  and  April  15  in  all 
other  states. 

10.  Contract  Changes 

The  date  by  which  contract  changes  will  be 
available  in  your  serv'ce  is  November  30 
preceding  the  cancellation  date  for  counties 
with  a  February  15  cancellation  date  and 
December  31  preceding  the  cancellation  date 
fur  all  other  counties. 

11.  Meaning  of  Terms 

a.  "First  fruit  set"  means  the  reproductive 
stage  of  the  plant  when  30^  of  the  plants 
have  produced  a  fniit  that  has  reached  a 
minimum  of  one  inch  in  diameter. 

b.  "Harvest"  means  severance  of  tomatoes 
from  the  vines  for  the  purpose  of  delivery  to  a 
canner  or  processor. 

c.  "Section"  means  a  unit  of  measure  under 
the  rectangular  survey  system  describing  a 
tract  of  land  generally  one  mile  square, 
usually  containing  approximately  640  acres. 

Done  in  Washington,  DC,  on  August  20, 
1187. 

E.  Ray  Fosse, 

Manager.  Federal  Crop  Insurance 

Corporation. 

\yV.  Doc.  87-21088  Filed  9-11-87;  8.45  am) 
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7  CFR  Part  401 

lAmdt  No.  9;No.  4693SI 

General  Crop  Insurance  Regulations; 
Cotton  Endorsement 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 

ACTION:  Proposed  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  General  Crop  Insurance  Regulations 
(7  CFR  Part  401),  effective  for  the  1988 
and  succeeding  crop  years,  by  adding  a 
new  section  7  CFR  401.119.  to  be  known 
as  the  Cotton  Endorsement.  The 
intended  effect  of  this  rule  is  to  provide 
the  regulations  and  endorsement 
containing  the  provisions  of  crop 
insurance  protection  on  cotton  in  an 
endorsement  to  the  general  crop 
insurance  policy  which  contains  the 
standard  terms  and  conditions  common 
to  most  crops.  The  authority  for  the 
promulgation  of  this  rule  is  contained  in 
the  Federal  Crop  Insurance  Act,  as 
amended. 


DATE:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  October  14, 
1987.  to  be  sure  of  consideration. 
ADDRESS:  Written  comments  on  this 
proposed  rule  should  be  sent  to  Peter  F. 
Cole,  Office  of  the  Manager,  Federal 
Crop  Insurance  Corporation,  Room  4090, 
South  Building,  U.S.  Department  of 
Agriculture.  Washington,  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F.  Cole.  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC  20250, 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512.1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
established  as  August  1.  1992. 

E.  Ray  Fosse,  Manager,  FCIC,  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
SlOO  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S. -based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V.  published  at  48  FR 
29115.  June  24,  1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Elnvironmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

FCIC  herewith  proposes  to  add  to  the 
General  Crop  Insurance  Regulations  (7 
CFR  Part  401),  a  new  section  to  be 


know^n  as  7  CFR  401.119.  the  Cotton 
Endorsement,  effective  for  the  1988  and 
succeeding  crop  years,  to  provide  the 
provisions  for  insuring  cotton. 

Upon  publication  of  7  CFR  401.119  as 
a  final  rule,  the  provisions  for  insuring 
cotton  contained  therein  will  supersede 
those  provisions  contained  in  7  CFR  Part 
421,  the  Cotton  Crop  Insurance 
Regulations,  effective  with  the  beginning 
of  the  1988  crop  year.  The  present  policy 
contained  in  7  CFR  Part  421  will  be 
terminated  at  the  end  of  the  1987  crop 
year  and  later  removed  and  reserved. 
FCIC  will  propose  to  amend  the  title  of  7 
CFR  Part  421  by  separate  document  so 
that  the  provisions  therein  are  effective 
only  through  the  1987  crop  year. 

Minor  editorial  changes  have  been 
made  to  improve  compatibility  with  the 
new  general  crop  insurance  policy 
These  changes  do  not  affect  meaning  or 
intent  of  the  provisions.  In  adding  the 
new  Cotton  Endorsement  to  7  CFR  Part 
401,  FCIC  is  proposing  changes  in  the 
provisions  for  insuring  cotton  as  follows: 

1.  Section  1 — Add  a  provision 
indicating  that  cotton  destroyed  to 
comply  with  other  U.S.  Department  of 
Agriculture  programs  will  not  be 
insured.  This  provision  was  added  to 
prevent  insurance  from  attaching  to  a 
crop  that  is  intended  for  destruction  or 
destroyed  to  comply  with  other  USDA 
programs. 

2.  Section  8 — Add  a  provision  that 
provides  for  harvested — unharvested 
guarantees  replacing  previous  stage 
guarantees.  This  change  was  made  due 
to  the  administrative  problems 
encountered  in  determining  which  stage 
damage  occurs  in  and  whether  farmers 
in  the  area  generally  would  further  care 
for  the  crop. 

3.  Section  6 — Include  unit  division 
provisions  to  modify  the  unit  definition 
in  the  general  crop  insurance  policy  to 
exclude  unit  division  by  share. 

FCIC  is  soliciting  public  comment  on 
this  proposed  rule  for  30  days  following 
publication  in  the  Federal  Register. 
Written  comments  received  pursuant  to 
this  proposed  rule  will  be  available  for 
public  inspection  in  the  Office  of  the 
Manager,  Federal  Crop  Insurance 
Corporation,  Room  4090,  South  Building, 
U.S.  Department  of  Agriculture, 
Washington.  DC  20250.  during  regular 
business  hours,  Monday  through  Friday. 

List  of  Subjects  in  7  CFR  Part  401 

General  crop  insurance  regulations, 
Cotton  endorsement. 

Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.], 
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the  Federal  Crop  Insurance  Corporation 
proposes  to  amend  the  General  Crop 
Insurance  Regulations  (7  CFR  Part  401), 
effective  for  the  1988  and  succeeding 
crop  years,  as  follows: 

PART  401— [AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  401  continues  to  read  as  follows: 

Authority:  Sees.  508.  516,  Pub.  L.  75.430,  52 
Stat.  73,  77,  as  amended  (7  U.S.C.  1506. 1516). 

2.  7  CFR  Part  401  is  amended  to  add  a 
new  section  to  be  known  as  7  CFR 
401.119  Cotton  Endorsement,  effective 
for  the  1988  and  succeeding  crop  years, 
to  read  as  follows: 

§  40 1 . 1 1 9    Cotton  endorsement 

The  provisions  of  the  Cotton  Crop 
Insurance  Endorsement  for  the  1988  and 
subsequent  crop  years  are  as  foUowa; 

Federal  Crop  Insurance  Corporation 

Cotton  Endorsement 

1.  Insured  Crop  and  Acreage 

a.  The  crop  insured  will  be  American 
Upland  lint  cotton. 

b.  The  acreage  insured  of  skip-row  cotton 
will  be  the  acreage  occupied  by  the  rows  of 
cotton  after  eliminating  the  skipped-row 
portions,  unless  other  methods  of  determining 
acreage  are  required  by  the  actuarial  table 

c.  In  addition  to  the  cotton  not  insurable  in 
section  2  of  the  general  crop  insurance  policy. 
we  do  not  insure  any  cotton: 

(1)  Which  is  not  irrigated  and  is  grown: 

(a)  Where  a  hay  crop  was  harvested;  or 

(b)  Where  a  small  grain  crop  reached  the 
heading  stage  in  the  same  calendar  yean 

(2|  Planted  in  excess  of  the  acreage 
limitations  applicable  to  the  farm  by  any 
program  administered  by  the  United  States 
Department  of  Agriculture:  or 

(3)  Destroyed,  designated  to  be  destroyed, 
or  put  to  another  use  in  order  to  comply  with 
other  United  States  Department  of 
Agriculture  programs. 

d.  A  late  planting  agreement  will  be 
available  for  cotton. 

2.  Causes  of  Loss 

The  insurance  provided  is  against 
unavoidable  loss  of  production  resulting  from 
the  following  causes  occumng  withm  the 
insurance  period: 

a.  Adverse  weather  conditions; 

b.  Fire: 

c.  Insects: 

d.  Plant  disease; 

e.  Wildlife: 

f.  Earthquake: 

g.  Volcanic  eruption:  or 

h.  If  applicable,  failure  of  the  irrigation 
water  supply  due  to  an  unavoidable  cause 
occurring  after  the  beginning  of  planting; 
unless  those  causes  are  excepted,  excluded, 
or  limited  by  the  actuarial  table  or  section  9 
of  the  general  crop  insurance  policy. 

3.  Annual  Premium 

The  annual  premium  amount  is  computed 
by  multiplying  the  production  guarantee 
times  the  price  election,  times  the  premium 


rate,  times  the  insured  acreage,  time*  your 
share  at  the  time  of  planting. 

4.  Insurance  Period 

a.  In  lieu  of  subsection  7.b.  of  the  general 
crop  insurance  policy  (har\'est  of  the  unit). 
insurance  will  end  upon  removal  of  the 
cotton  from  the  field. 

b.  The  calendar  dates  for  the  end  of  the 
insurance  period  are  as  follows: 

(1)  Val  Verde.  Edwa.-ds,  Kerr,  Kendall. 
Bexar.  Wilson.  Karnes,  Goliad.  Victoria,  and 
Jackson  counties.  Texas,  and  all  Texas 
counties  lying  South  thereof — September  30; 

(2)  Arizona.  California.  .New  Mexico, 
Oklahoma,  and  all  other  Texas  counties — 
)anuan,-  31; 

(3)  All  other  states — December  31. 

5.  Unit  Division 

a.  In  heu  of  subsections  17.q.(l)  and  17.q.(2) 
of  the  general  crop  insurance  policy,  a  unit 
will  be  all  insurable  acreage  of  cotton  in  the 
county  in  which  you  have  an  insured  share 
and  which  is  identified  by  a  single  ASCS 
Farm  Serial  Nu.rnber  at  the  time  insurance 
first  attaches  for  the  crop  year. 

b.  We  ma>  reject  or  modify  any  .ASCS 
reconstitution  for  the  purpose  of  unit 
definition  if  the  reconstitution  was  in  whole 
or  in  part  to  defeat  the  purpose  of  the  Federal 
Crop  Insurance  Program  or  to  gain 
disproportionate  advantage  under  this  policy 

c.  If  you  have  a  loss  on  any  unit,  production 
records  for  all  harvested  units  must  be 
provided.  {Production  that  is  commingled 
between  units  will  cause  those  units  to  be 
combined. 

6.  Notice  of  Damage  or  Loss 

In  addition  to  the  provisions  in  section  8  of 
the  general  crop  insurance  policy: 

a.  You  may  not  destroy  any  cotton  on 
which  an  indemnity  will  be  claimed  until  we 
give  consent. 

b.  For  purposes  of  section  8  of  the  general 
crop  insurance  policy  the  representative 
sample  of  the  unharvested  crop  must  be  at 
least  10  feet  wide  and  the  entire  length  of  the 
field. 

7.  Claim  for  Indemnity 

a.  The  indemnity  will  be  determined  on 
each  unit  by: 

(1)  Multiplying  the  insured  acreage  by  the 
production  guarantee: 

(2)  Subtracting  therefrom  the  total 
production  of  cotton  to  be  counted  (see 
subsection  8.b  ): 

(3)  Multiplying  'he  remainder  by  the  price 
election:  and 

(4)  Multiplying  this  product  by  your  share 

b.  The  total  production  to  be  counted  for  a 
unit  will  include- 

(1)  All  harvested  production;  and 

(2)  All  appraised  production  which  will 
include: 

(b)  Unharvested  production  on  har\-ested 
acreage  and  potential  production  lost  due  to 
uninsured  causes  and  failure  to  follow 
recognized  good  cotton  farming  practices; 

(b)  Not  less  than  the  applicable  guarantee 
for  any  acreage  which  is  abandoned  or  put  to 
another  use  without  our  prior  wTitten  consent 
or  damaged  solely  by  an  uninsured  cause; 

(c)  .Not  less  than  25  percent  of  the 
production  guarantee  per  acre  for  all 
unharvested  acreage 


(d)  Appraised  production  on  insured 
acreage  for  which  we  have  given  written 
consent  to  be  put  to  another  use  unless  such 
acreage  is: 

(i)  Not  put  to  another  use  before  harvest  of 
cotton  becomes  general  in  the  county  and  is 
reappraised  by  us; 

(ii)  Further  damaged  by  an  insured  cause 
and  is  reappraised  by  us;  or 

(iii)  Harvested. 

(e)  Appraised  production  of  not  less  than 
the  second  stage  guarantee  on  acreage  where 
the  cotton  stalks  have  been  destroyed 
without  our  written  consent 

c.  When  mature  cotton  (harvested  or 
unharvested)  has  been  damaged  solely  by 
insured  causes,  the  production  to  count  will 
be  reduced  if,  on  the  date  the  final  notice  of 
loss  IB  given  by  the  insured,  the  price 
quotation  for  cotter  of  like  quality  {price 
quotation  "A")  at  the  applicable  spot  market 
18  less  than  75  percent  of  price  quotation  "B". 
Price  quotation  "B"  will  be  that  day's  spot 
market  price  quotation  at  the  same  market 
for  cotton  of  the  grade,  staple  length,  and 
micronaire  reading  shown  by  the  actuarial 
table  for  this  purpose  The  pounds  of 
production  to  be  counted  will  be  determined 
by  multiplying  the  number  of  pounds 
(harvested  and  appraised)  of  mature  cotton 
by  price  quotation  "A  "  and  dividing  the  result 
by  ■^'S  percent  of  price  quotation  "B" 

8  Cancellation  and  Termination  Dates 

Tlie  cancellation  and  termination  dates  are: 


Stal«  ana  coun>> 


CancaNatKyi  and 
Isrmnation  dales 


Val     Verda      Eowarm.     Ksrr      KendaU 

Be«*'  W«»on,  Kamet  QxikM  ^icvona. 
ana  jac»30"  Ccxxioe*.  Teitas  anc  ati 
Texas  couit)©5  i>v>g  80ut^  B^efeo* 

Asa&ama.  Anztxia.  *jxan»as.  CaWoTna. 
f^ionda  Gacxgia.  L^xj»ia-ii  m«si&»qc» 
Nevaaa,  Ncxw  Cafoiina.  Soutr  Ca'ofc- 
na  and  E:  Paso  MudsoePv  Culoefson, 
fieevai  Lovtng.  WinK)e'  Eclo*  uplon. 
f^eagao-  Slewing  Co*e  "^o^-  Careen, 
1^:000^  McGj*KxT>  San  Sasa  Mrti*. 
HaTMiion  Bosque  Jo^nsor,  ^aTant. 
Wise  Cooke  Gojnt>es  Texas  ana  alt 
Texas  ccKjnties  Nv>g  sojn  a'<l  east 
tne'eo'  to  arK3  r>cnx>'>g  Te^ei..  G/ock- 
e'..  Sorto^,  KKTote  Snieap^  Bianco, 
Q>^»a:  G,*aoaiijpe  Goa2a*es  Oe  W»n, 
Lavaca.  GoKxaOo  »VNaicy  anc  Mata- 
gorda Counties  Texas 

At:  ot»ie'  Texas  coj"ties  ana  al>  otner 
stale* 


F^ebruaiy  IS. 


Mafch  31 


April  IS 


9  Contract  Changes 

The  date  by  which  contract  changes  will  be 
available  in  your  serv  ice  office  is  December 
31  preceding  the  cancellation  date  for 
counties  with  an  April  15  cancellation  date 
and  November  30  preceding  the  cancellation 
date  for  al!  other  Counties. 

10.  Meaning  of  Terms 

a  "Cotton"  means  only  American  Upland 
Cotton, 

b.  "County"  means  the  land  defined  in  the 
general  crop  insurance  policy  and  any  land 
identified  by  an  ASCS  Farm  Sena!  .Number 
for  the  county  but  physically  located  in 
another  county 

c.  "Harvest  '  means  the  removal  of  the  seed 
cotton  on  each  acre  from  the  open  cotton  boll 
or  the  severance  of  the  open  cotton  boll  from 
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the  sidlk  by  either  manual  or  mechanical 
means  on  acreage  from  which  at  least  25 
percent  of  the  per  acre  production  guarantee 
is  removed. 

d.  "Mature  colton"  means  cotton  which  can 
be  harvested  either  manually  or  mechanically 
and  will  include  both  unharvested  and 
harvested  cotton. 

e.  "Skip-row"  means  plantir>^  patterns 
consistmg  of  alternating  rows  of  cotton  and 
fallow  rows  (or  rows  of  another  crop)  .is 
defined  by  ASCS 

f.  "Spot  market"  means  a  market  so 
designated  by  the  Secretary  of  Agriculture  by 
Regulation  (7  CVV.  Part  27)  pursuant  to  26 
use.  4862. 

Done  in  Washington,  DC.  on  August  20, 
1987. 

E.  Ray  Fosse, 

Manager.  Federal  Crop  Insurance 

Corporation. 

|FR  Doc.  87-21080  Filed  9-11-87;  8:45  am) 
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7CFRPart401 

[Amdt.  No.  6.  Doc.  No.  4622S) 

General  Crop  Insurance  Regulations; 
Flaxseed  Endorsement 

AGENCY:  Federal  Crop  Insurance 
CoiTDoration.  L'SDA. 
action:  Proposed  i^Ie. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  General  Crop  Insurance  Rej^ulalions 
(7  CFR  Part  401).  effective  for  the  1988 
and  succeeding  crop  years,  by  adding  a 
new  section.  7  CFR  401.116  to  be  known 
as  the  Flaxseed  Endorsement.  The 
intended  effect  of  this  rule  is  to  provide 
the  regulations  and  endorsement 
containing  the  provisions  of  crop 
insurance  protection  on  flaxseed  in  an 
endorsement  to  the  General  Crop 
Insurance  policy  which  contains  the 
standard  terms  and  conditions  common 
to  most  crops.  The  authority  for  the 
promulgation  of  this  rule  is  contained  in 
the  Federal  Crop  Insurance  Act,  as 
amended. 

DATE:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  October  14, 
1987.  to  be  sure  of  consideration. 
ADDRESS:  Written  comments  on  this 
proposed  rule  should  be  sent  to  Peter  F. 
Cole,  Office  of  the  Manager,  Federal 
Crop  Insurance  Corporation,  Room  4090, 
South  Building.  U.S.  Department  of 
Agriculture.  Washington.  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F.  Cole,  Secretary.  Federal  Crop 
Insurance  Corporation.  U.S.  Department 
of  Agncullure,  Washington.  DC  2025O, 
telephone  (202)  447-3325. 
SUPPlfMENTARY  INFORMATION:  This 

action  has  been  reviewed  under  USDA 


procedures  established  by  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
established  as  April  1,  1992. 

E.  Ray  Fosse.  Manager,  FCIC,  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S. -based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V,  pubhshed  at  48  FR 
29115,  June  24,  1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

FCIC  herewith  proposes  to  add  to  the 
General  Crop  Insurance  Regulations  (7 
CFR  Part  401],  a  new  section  to  be 
known  as  7  CFR  401.116,  the  Flaxseed 
Endorsement,  effective  for  the  1988  and 
succeeding  crop  years,  to  provide  the 
provisions  for  insuring  flaxseed. 

Upon  publication  of  7  CFR  401.116  as 
a  final  rule,  the  provisions  for  insuring 
flaxseed  contained  therein  will 
supersede  those  provisions  contained  in 
7  CFR  Part  423,  the  Flaxseed  crop 
Insurance  Regulations,  effective  with  the 
beginning  of  the  1988  crop  year.  The 
present  policy  contained  in  7  CFR  Part 
423  will  be  terminated  at  the  end  of  the 
1987  crop  year  and  later  removed  and 
reserved.  FCIC  will  propose  to  amend 
the  title  of  7  CFR  Part  423  by  separate 
document  bo  that  the  provisions  therein 


are  effective  only  through  the  1987  crop 
year. 

Minor  editorial  changes  have  been 
made  to  improve  compatibility  with  the 
new  general  crop  insurance  policy. 
These  changes  do  not  affect  meaning  or 
intent  of  the  provisions.  In  adding  the 
new  Flaxseed  Endorsement  to  7  CFR 
Part  401,  FCIC  is  proposing  other 
changes  in  the  provisions  for  insuring 
flaxseed  as  follows: 

1.  Section  5 — Add  unit  division 
guidelines  and  add  a  clause  to  specify 
that  division  of  units  may  result  in  the 
insured  paying  additional  premium  for 
guideline  unit  division  in  accordance 
with  actuarial  studies  which  show  an 
increased  risk  when  units  are  divided. 
Add  language  to  specify  that 
nonirrigated  comers  of  a  center  pivot 
irrigation  system  are  part  of  the  irrigated 
unit.  The  production  from  the  total  unit, 
both  irrigated  and  nonirrigated,  is 
combined  to  determine  your  unit  for  the 
purpose  of  determining  the  guarantee  for 
the  unit. 

2.  Section  W — Add  definitions  for 
"Harvest"  and  "Section." 

FCIC  is  soliciting  public  comment  on 
this  proposed  rule  for  30  days  following 
publication  in  the  Federal  Register. 

Written  comments  received  pursuant 
to  this  proposed  rule  will  be  available 
for  public  inspection  in  the  Office  of  the 
Manager,  Federal  Crop  Insurance 
Corporation,  Room  4090,  South  Building, 
U.S.  Department  of  Agriculture, 
Washington.  DC  20250,  during  regular 
business  hours.  Monday  through  Friday. 

List  of  Subjects  in  7  CFR  Part  401 

General  crop  insurance  regulations: 
Flaxseed  endorsement. 

Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.), 
the  Federal  Crop  Insurance  Corporation 
proposes  to  amend  the  General  Crop 
Insurance  Regulations  (7  CFR  Part  401). 
effective  for  the  1988  and  succeeding 
crop  years,  as  follows: 

PART  401— [AMENDED! 

1.  The  authority  citation  for  7  CFR 
Part  401  continues  to  read  as  follows: 

Authority:  Sees.  506.  516,  Pub.  L.  75-430.  52 
Stat.  73.  77,  as  anvended  (7  U.S.C.  1506. 1516). 

2.  7  CFR  Part  401  is  amended  to  add  a 
new  section  to  be  known  as  7  CFR 
401.116  Flaxseed  Endorsement,  effective 
for  the  1988  and  Succeeding  Crop  Years, 
to  read  as  follows: 
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§  40 1 .  11 6    Flaxseed  endorsement 

The  provisions  of  the  Flaxseed  Crop 
Insurance  Endorsement  for  the  1988  and 
subsequent  crop  year  are  as  follows: 

Federal  Crop  Insurance  Corporation 

Flaxseed  Endorsement 
1   Insured  Crop 

a.  The  crop  insured  will  be  flaxseed 
planted  for  harvest  as  seed 

b.  In  addition  to  the  flaxseed  not  insurable 
in  section  2  of  the  general  crop  insurance 
policy,  we  do  not  insure  any  flaxseed  if  the 
seed  has  not  been  niech.jnical!y  incorporated 
into  the  soil  in  rows  unless  another  method  of 
planting  is  specifically  allowed  by  the 
actuarial  table. 

2.  Causes  of  Loss 

The  insurance  provided  is  against 
unavoidable  loss  of  production  resulting  from 
the  following  causes  occurring  within  the 
insurance  period: 

a.  Adverse  weather  conditions; 

b.  Fire; 

c.  Insects: 

d.  Plant  disease; 

e.  Wildlife; 

f.  Earthquake; 

g.  Volcanic  eruption;  or 

h.  If  applicable,  failure  of  the  irrigation 
water  supply  due  to  an  unavoidable  cause 
occurring  after  the  beginning  of  planting; 
unless  those  causes  are  excepted,  excluded, 
or  limited  by  the  actuarial  table  or  section  9 
of  the  general  crop  insurance  policy. 

3.  Annua!  Premium 

a.  The  annual  premium  amount  is 
computed  by  multiplying  the  production 
guarantee  times  the  price  election,  ti.mes  the 
premium  rate,  times  the  insured  acreage, 
times  your  share  at  the  time  of  planting. 

b.  If  you  are  eligible  for  a  premium 
reduction  in  excess  of  5  percent  based  on 
your  insurance  experience  through  the  1983 
crop  year  under  the  terms  of  the  experience 
table  contained  in  the  flax  policy  in  effect  for 
the  1984  crop  year,  you  will  continue  to 
receive  the  benefit  of  the  reduction  subject  to 
the  following  conditions; 

(1)  No  premium  reduction  will  be  retained 
after  the  1989  crop  yean 

(2)  The  premium  reduction  am.ount  will  not 
Increase  because  of  favorable  experience. 

(3)  The  premium  reduction  a.T.ount  will 
decrease  because  of  unfavorable  experience 
in  accordance  with  the  terms  of  the  policy  in 
effect  for  the  1985  crop  year; 

(4)  Once  the  loss  ratio  exceeds  .80,  no 
further  premium  reduction  will  apply;  and 

(5)  Participation  must  be  continuous. 

4  Insurance  Period 

The  calendar  date  for  the  end  of  the 
insurance  period  is  October  31  following 
planting. 

5.  Unit  Division 

Flaxseed  acreage  that  would  otherwise  be 
one  unit,  as  defined  in  section  17  of  the 
general  crop  insurance  policy,  may  be 
divided  into  more  than  cne  unit  if  you  agree 
to  pay  additional  premium  as  provided  by  the 
actuarial  table  and  if  for  each  proposed  unit 
you  maintain  written,  verifiable  records  of 


planted  acreage  and  harvested  production  for 
at  least  the  previous  crop  year.  Production 
reports  by  unit  based  on  those  records  should 
be  filed  as  early  as  possible  but  must  be  filed 
by  no  later  than  the  date  required  by 
subsection  4.d.  of  the  general  crop  insurance 
policy  and  either;  and  either 

a.  Acreage  planted  to  t,he  insured  flaxseed 
is  located  in  separate,  legally  identifiable 
sections  or.  in  the  absence  of  section 
descriptions  the  land  is  identified  by  separate 
ASC^  Farm  Serial  .Numbers,  provided; 

(1)  The  boundaries  of  the  sections  or  ASCS 
Farm  Serial  Numbers  are  clearly  identified, 
and  the  insured  acreage  can  be  easily 
detennined;  and 

(2)  The  flaxseed  is  planted  in  such  a 
manner  that  the  planting  pattern  does  not 
continue  into  an  adjacent  section  or  ASCS 
Farm  Serial  Number  or 

b.  The  acreage  planted  to  the  insured 
flaxseed  is  located  in  a  single  section  or 
ASCS  Farm  Serial  Number  and  consists  of 
acreage  on  which  both  irrigated  and 
nonirrigaled  practices  are  carried  out. 
provided: 

(1)  Flaxseed  planted  on  the  irrigated 
acreage  does  not  continue  into  nonirrigaled 
acreage  in  the  same  rows  or  planting  pattern 
(Nonirrigated  corners  of  a  center  pivot 
irrigation  system  planted  to  insurable 
flaxseed  are  part  of  the  irrigated  unit.  The 
production  from  the  total  unit,  both  irrigated 
and  nonirrigated.  is  combined  to  determine 
your  unit  for  the  purpose  of  determining  the 
guarantee  for  the  unit.);  and 

(2)  Planting,  fertilizing  and  harvesting  are 
carried  out  in  accordance  with  recognized 
good  irrigated  and  nonirrigated  farming 
practices  for  the  area. 

If  you  have  a  loss  on  any  unit  production 
records  for  all  harvested  units  must  be 
provided.  Production  that  is  commingled 
between  optional  units  will  cause  those  units 
to  be  combined 

6.  Notice  of  Damage  or  Loss 

For  purposes  of  Section  8  of  the  general 
crop  insurance  policy  the  representative 
sample  of  the  unharv  ested  crop  must  be  at 
least  10  feet  wide  and  the  entire  length  of  the 
field. 

7.  Claim  for  Indemnity 

a.  An  indemnity  will  be  determined  for 

each  unit  by; 

(1)  Multiplying  the  insured  acreage  by  the 

production  guarantee; 

(2)  Subtracting  therefrom  the  total 
production  of  flaxseed  to  be  counted  (see 
subsection  7,b.). 

(3)  Multiplying  the  remamder  by  your  price 
election;  and 

(4!  Multiplying  this  result  by  your  share. 

b  The  total  production  (bushels)  to  be 
counted  for  a  ur.it  will  include: 

(1)  All  harvested  production  and  may  be 
adusted  for  moisture  or  quality  as  follows; 

(a)  Mature  flaxseed  production  which,  due 
to  insurable  causes,  has  a  test  weight  or  less 
than  47  pounds  per  bushel  or,  as  determined 
by  a  grain  grader  licensed  bv  the  Federal 
Gram  Inspection  Service  or  licensed  under 
the  United  States  Warehouse  Act.  contains 
more  than  15  percent  damaged  flaxseed,  will 
be  adjusted  by: 


(i)  Dividing  the  value  per  bushel  of  the 
insured  flaxseed  by  the  price  [)er  bushel  of 
U.S.  No.  2  flaxseed:  and 

(ill  Multiplying  the  result  by  the  number  of 
bushels  of  insured  flaxseed. 

(b)  The  applicable  price  for  No.  2  flaxseed 
will  be  the  local  mariiet  price  on  the  earlier  of 
the  day  the  loss  is  adiusted  or  the  day  the 
insured  flaxseed  is  sold. 

(2)  All  appraised  production  will  include: 

(a)  Unharvested  production  on  harvested 
acreage  and  potential  production  lost  due  to 
an  uninsured  causes  and  failure  to  follow 
recognized  good  flaxseed  farming  practices: 

(b)  Not  less  than  the  guarantee  for  any 
acreage  which  is  abandoned  or  put  to  another 
use  (other  than  harvest)  without  our  prior 
written  consent  or  damaged  solely  by  an 
uninsured  cause; 

(c)  Appraised  production  on  unharvested 
acreage;  and 

(d)  Appraised  production  on  insured 
acreage  for  which  we  have  given  written 
consent  to  be  put  to  another  use  unless  such 
acreage  is; 

(i)  Not  put  to  another  use  before  harvest  of 
flax  becomes  general  in  the  county  and 
reappraised  by  us; 

(ii)  Further  damaged  by  an  insured  cause 
and  reappraised  by  us;  or 

(iii)  Harvested. 

8.  Cancellation  and  Termination  Date 

The  cancellation  and  termination  date  for 
all  states  is  April  15. 

9.  Contract  Changes 

Contract  changes  will  be  available  at  your 
service  office  by  December  31  prior  to  the 
cancellation  date. 

10.  Meaning  of  Terms 

a.  "Harvest"  of  flaxseed  on  the  unit  means 
combining,  or  removal  from  the  field. 

b.  "Section"  is  a  unit  of  measure  under  the 
rectangular  su.'-vey  system  describing  a  tract 
of  land  generally  one  mile  square,  usually 
consisting  of  approximately  640  acres. 

Done  in  Washington.  DC  on  August  20, 
1987. 

E.  Ray  Fosse, 

Manager,  Federal  Crop  Insurance 

Corporation. 

fFP  Doc  8--:ir»«2  Filed  9-11-87;  8:45  am] 
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7  CFR  Part  401 

(Amt  No.  3;  Doc  No.  4344S1 

General  Crop  Insurance  Regulations; 
Grain  Sorghum  Endorsement 

AGENCY:  Federal  Crop  insurance 
Corporation.  L'SD.\. 

action;  P.-x^posed  ."-ule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC!  proposes  to  amend 
the  Ge.neral  Crop  Insurance  Regulations 
(7  CFR  Part  401),  effective  for  the  1988 
and  succeeding  crop  years,  by  adding  a 
new  section,  7  CFR  401.113  to  be  known 
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as  the  Grain  Sorghum  Endorsement.  The 
intended  effect  of  this  rule  is  to  provide 
the  regulations  and  endorsement 
containing  the  provisions  of  crop 
insurance  protection  on  grain  sorghum 
in  an  endorsement  of  the  General  Crop 
Insurance  policy  which  contains  the 
standard  terms  and  conditions  common 
to  most  crops.  The  authority  for  the 
promulgation  of  this  rule  is  contained  in 
the  Federal  Crop  Insurance  Act,  as 
amended. 

date:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  October  14, 
1987,  to  be  sure  of  consideration. 
ADDRESS:  Written  comments  on  this 
proposed  rule  should  be  sent  to  Peter  F. 
Cole.  Office  of  the  Manager,  Federal 
Crop  Insurance  Corporation.  Room  4090, 
South  Building,  U.S.  Department  of 
Agriculture.  Washmgton  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F.  Cole,  Secretary-,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC  20250. 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATK>N:  This 

action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need. 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
established  as  |uly  1,  1992. 

E.  Ray  Fosse,  Manager,  FCIC,  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
SlOO  million  or  more:  (b)  major  Increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S. -based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
requires  intergovernmental  consultation 
with  Slate  and  local  officials.  See  the 
Notice  related  to  7  CFR  Part  3015, 


Subpart  V.  published  at  48  FR  29115, 
June  24. 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environment  Impact  Statement  is 
needed. 

FCIC  herewith  proposes  to  add  to  the 
General  Crop  Insurance  Regulations  (7 
CFR  Part  401).  a  new  section  to  be 
known  as  7  CFR  401.113,  the  Grain 
Sorghum  Endorsement,  effective  for  the 
1988  and  succeeding  crop  years,  to 
provide  the  provisions  for  insuring  grain 
sorghum. 

Upon  publication  of  7  CFR  401.113  as 
a  final  rule,  the  provisions  for  insuring 
grain  sorghum  contained  therein  will 
supersede  those  provisions  for  insuring 
grain  sorghum  contained  in  7  CFR  Part 
420,  the  Grain  Sorghum  Crop  Insurance 
Regulations,  effective  with  the  beginning 
of  the  198fl  crop  year.  The  present  policy 
contained  in  7  CFR  Part  420  will  be 
terminated  at  the  end  of  the  1987  crop 
year  and  later  removed  and  reserved. 
FCIC  will  propose  to  amend  the  title  of  7 
CFR  Part  420  by  separate  document  so 
that  the  provisions  therein  are  effective 
only  through  the  1987  crop  year. 

Minor  editorial  changes  have  been 
made  to  improve  compatibility  with  the 
new  general  crop  insurance  policy. 
These  changes  do  not  affect  meaning  or 
intent  of  the  provisions.  In  adding  the 
new  Gram  Sorghum  Endorsement  to  7 
CFR  Part  401  as  outlined  below,  FCIC  is 
proposing  changes  in  the  provisions  for 
insuring  com.  FCIC  itemizes  such 
changes  as  follows: 

1.  Section  1 — Add  a  provision 
indicating  that  grain  sorghum  destroyed 
to  comply  with  other  U.S.  Department  of 
Agriculture  progrms  will  not  be  insured. 
This  provision  was  added  to  prevent 
insurance  from  attaching  to  the  crop 
intended  for  eventual  destruction  to 
comply  with  other  U.S.  Department  of 
Agriculture  programs. 

2.  The  General  Policy  provides  that 
insurance  will  begin  on  each  unit  or 
portion  of  a  unit.  This  change  avoids 
instances  when  delayed  planting  of  part 
of  a  unit  until  after  the  final  planting 
date  prevents  insurance  from  attaching 
on  timely  planted  acreage. 

3.  Section  5 — Add  unit  division 
guidelines  and  add  a  clause  to  specify 
that  division  of  units  may  result  in  the 
insured  paying  additional  premium  for 
guideline  unit  division  in  accordance 
with  actuarial  studies  which  show  an 
increased  risk  when  units  are  divided. 
Add  language  to  specify  that 
nonirrigated  comers  of  a  center  pivot 
irrigation  system  are  part  of  the  irrigated 
unit.  The  production  from  the  total  unit, 


both  irrigated  and  nonirrigated.  is 
combined  to  determine  your  unit  for  the 
purpose  of  determining  the  guarantee  for 
the  unit. 

4.  Section  10 — Add  definitions  for 
"Harvest",  and  "Section." 

FCIC  is  soliciting  public  comments  on 
this  proposed  rule  for  30  days  following 
publication  in  the  Federal  Register. 
Written  comments  received  pursuant  to 
this  proposed  rule  will  be  available  for 
public  inspection  in  the  Office  of  the 
Manager,  Federal  Crop  Insurance 
Corporation,  Room  4090,  South  Building, 
U.S.  Department  of  Agriculture, 
Washington,  D.C,  20250,  during  regular 
business  hours,  Monday  through  Friday. 

List  of  Subjects  in  7  CFR  Part  401 

General  crop  insurance  regulations, 
Grain  sorghum  endorsement. 

Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.). 
the  Federal  Crop  Insurance  Corporation 
proposes  to  amend  the  General  Crop 
Insurance  Regulations  (7  CFR  Part  401). 
effective  for  the  1988  and  succeeding 
crop  years,  as  follows: 

PART  401— (AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  401  continues  to  read  as  follows: 

Authority:  Sees.  506,  516.  Pub.  L  75-430,  52 
Stat.  73,  77.  as  amended  (7  U.S.C.  1506. 1516). 

2.  7  CFR  Part  401  is  amended  to  add  a 
new  section  to  be  known  as  7  CFR 
401.113  Grain  Sorghum  Endorsement, 
effective  for  the  1988  and  Succeeding 
Crop  Years,  to  read  as  follows: 

§401.113    Grain  sorghum  erxlorsefnent 

The  provisions  of  the  Grain  Sorghum 
Crop  Insurance  Endorsement  for  the 
1988  and  subsequent  crop  year  are  as 
follows: 

Federal  Crop  Insurance  Corporation 

Grain  Sorghum  Endorsement 

1.  Insured  Crop 

a.  The  crop  insured  will  be  combine  type 
hybrid  grain  sorghum  planted  for  harvest  as 
grain. 

b.  In  addition  to  the  grain  sorghum  not 
insurable  in  section  2  of  the  general  crop 
insurance  policj',  we  do  not  insure  any  grain 
Borghum,  which  was  destroyed  or  put  to 
another  use  for  the  purpose  of  conforming 
with  any  other  program  administered  by  the 
United  States  Department  of  Agriculture. 

c.  A  late  planting  agreement  will  bie 
available  for  all  grain  sorghum. 

2.  Causes  of  Loss 

The  insurance  provided  is  against 
unavoidable  loss  of  production  resulting  from 
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the  following  causes  occumng  within  the 
insurance  period: 

a.  Adverse  weather  conditions; 

b.  Fire: 

c.  Insects: 

d.  Plant  disease; 

e.  Wildlife; 

f.  Earthquake: 

g.  Volcanic  eruption:  or 

h.  If  applicable,  failure  of  the  irrigation 
water  supply  due  to  an  unavoidable  cause 
occurring  after  the  beginning  of  planting; 
unless  those  causes  are  excepted,  excluded, 
or  limited  by  the  actuarial  table  or  section  9 
of  the  general  crop  insurance  policy. 

3.  Annual  FYemium 

a.  The  annual  premium  amount  is 
computed  by  multiplying  the  production 
guarantee  times  the  pnce  election,  times  the 
premium  rate,  times  the  insured  acreage, 
times  your  share  at  the  time  of  planting. 

b.  If  you  are  eligible  for  a  premium 
reduction  in  excess  of  5  percent  based  on 
your  insurance  experience  through  the  1983 
crop  year  under  the  terms  of  the  experience 
table  contained  in  the  grain  sorghum  policy  in 
effect  for  the  1984  crop  year,  you  will 
continue  to  receive  the  benefit  of  the 
reduction  subject  to  the  following  conditions; 

(1)  No  premium  reduction  will  be  retained 
after  the  1969  crop  yean 

(2)  The  premium  reduction  amount  will  not 
increase  because  of  favorable  expenence; 

(3)  The  premium  reduction  amount  will 
decrease  because  of  unfavorable  expenence 
in  accordance  with  the  terms  of  the  policy  in 
effect  for  the  1985  crop  year 

(4)  Once  the  loss  ratio  exceeds  .80,  no 
further  premium  reduction  will  apply;  and 

(5)  Participation  must  be  continuous. 

4.  Insurance  Period 

The  calendar  date  for  the  end  of  the 
insurance  period  is; 

(at  Val  Verde,  Edwards,  Kerr,  Kendall. 
Bexar,  Wilson.  Karnes.  Goliad.  Victoria,  and 
Jackson  Counties.  Texas,  and  all  Texas 
counties  south  thereof,  September  30. 

(b)  All  other  Texas  counties  and  all  other 
States,  December  10. 

5.  Unit  Division 

Grain  sorghum  acreage  that  would 
otherwise  be  ore  unit,  as  defined  in  section 
17  of  the  general  crop  insurance  policy,  may 
be  divided  into  more  than  one  unit  if  you 
agree  to  pay  additional  premium  as  provided 
for  by  the  actuarial  table  and  if  for  each 
proposed  unit  you  maintain  wntten, 
verifiable  records  of  planted  acreage  and 
harvested  production  for  at  least  the  previous 
crop  year,  and  either 

a.  Acreage  planted  to  the  insured  grain 
sorghum  crop  is  located  in  separate,  legally 
identifiable  sections  (except  in  Flondaj  or.  in 
the  absence  of  section  descriptions  (and  in 
Florida)  the  land  is  identified  by  separate 
ASCS  Farm  Serial  Numbers,  provided: 

(1|  The  boundaries  of  the  section  or  ASCS 
Farm  Serial  Number  are  dearly  identified, 
and  the  insured  acreage  can  be  easily 
determined;  and 

(2)  The  grain  sorghum  is  planted  in  such  a 
manner  that  the  planting  pattern  does  not 
continue  into  an  adjacent  section  or  ASCS 
Farm  Serial  Number  or 


b.  The  acreage  pldnted  to  the  insured  grain 
sorghum  is  located  in  a  single  section  or 
ASCS  Farm  Senal  Number  and  consists  of 
acreage  on  which  both  irrigated  and  non- 
irrigated  practices  are  earned  out.  provided; 

(1)  Grain  sorghum  planted  on  the  imgated 
acreage  does  not  continue  into  non-irrigated 
acreage  in  the  same  rows  or  planting  pattern 
(Non-imgated  comers  of  a  center  pivot 
irrigation  system  planted  to  insurable  grain 
sorghum  are  pari  of  the  imgated  unit.  The 
production  from  the  total  unit,  both  imgated 
and  non:rngated,  is  combined  to  determine 
your  unit  for  the  purpose  of  determining  the 
guarantee  for  the  unit.);  and 

(2)  Planting,  fertilizing  and  harvesting  are 
carried  out  in  accordance  with  recognized 
good  irrigated  and  non-irrigated  farming 
practices  for  the  area. 

If  you  have  a  loss  on  any  unit,  production 
records  for  all  harvested  units  must  be 
provided.  Production  that  is  commingled 
between  optional  units  will  cause  those  units 
to  be  combined. 

6.  Notice  of  Damage  or  Loss 

a  In  addition  to  the  notices  required  in 
section  8  of  the  general  crop  insurance  policy 
and  in  case  of  damage  or  probable  loss,  you 
must  give  us  written  notice  if  you  want  our 
consent  to  harvest  the  damaged  crop.  We  will 
appraise  the  potential  bushels  of  gram 
production.  If  we  are  unable  to  do  so  before 
harvest,  you  may  harvest  the  crop  if  a 
representative  sample  is  left  unharvested. 

b.  For  the  purpose  of  section  8  of  the 
general  crop  insurance  policy  and  subsection 
6.a.  above,  a  representative  sample  of  the 
unharvested  crop  must  be  at  least  10  feet 
wide  and  the  entire  length  of  the  field(s), 

7.  Claim  for  Idemnity 

a.  The  indemnity  will  be  determined  on 
each  unit  by: 

(1)  multiplying  the  insured  acreage  by  the 
production  guarantee; 

(2)  Subtracting  therefrom  the  total 
production  of  grain  sorghum  to  be  counted 
(see  subsection  7  d); 

(3)  Multiplying  the  remainder  by  your  price 
election;  and 

(4)  Multiplying  this  result  by  your  share. 

b.  Tlie  total  production  (bushels)  to  be 
counted  for  a  unit  will  include 

(1 )  All  harvested  and  appraised  production 
and  may  be  adjusted  for  moisture  and  quality 
as  follows; 

(a)  Mature  grain  sorghum  production  which 
is  not  eligible  for  quality  adjustment  will  be 
reduced  .12  percent  for  each  .1  percentage 
point  of  moisture  in  excess  of  14.0  percent;  or 

(b)  Mature  grain  sorghum  production 
which,  due  to  insurable  causes  has  a  lest 
weight  of  less  than  51  pounds  per  bushel  or 
contains  more  than  15.0  percent  kernel 
damage,  as  determined  by  a  gram  grader 
licensed  by  the  Federal  Gram  Inspection 
Service  or  licensed  under  the  United  States 
Warehouse  Act  wnll  be  adjusted  hy 

(i)  Dividing  the  value  per  bushel  of  the 
insured  gram  sorghum  by  the  pnce  per  bushel 
of  U.S.  No.  2  grain  sorghum;  and 

(ii)  Multiplying  the  result  by  the  number  of 
bushels  of  insured  grain  sorghum. 

The  applicable  price  for  .No,  2  grain 
sorghum  will  be  the  local  market  price  on  the 
earlier  of  the  day  the  loss  is  adjusted  or  the 
day  the  insured  grain  sorghum  is  sold-  and 


(2)  All  appraised  production  which  will 
include; 

(a)  Unharvested  production  on  harvested 
acreage  and  potential  production  lost  due  to 
an  uninsured  causes  and  failure  to  follow 
recognized  good  grain  sorghum  fanning 
practices; 

(b)  Not  less  than  the  guarantee  for  any 
acreage  which  is  abandoned  or  put  to  another 
use  without  our  prior  written  consent  or 
damaged  solely  by  an  uninsured  cause; 

(c)  Appraised  production  on  unharvested 
acreage; 

(d)  Appraised  production  on  insured 
acreage  for  which  we  have  given  wntten 
consent  to  be  put  another  use  unless  such 
acreage  is; 

(i)  Not  put  to  another  use  before  harvest  of 
grain  sorghum  becomes  general  in  the  county 
and  reappraised  by  us: 

|ii1  Further  damaged  by  an  insured  cause 
and  reappraised  by  us;  or 

(in)  Harvested- 

c  A  repianlmg  payment  is  available  under 
this  endorsement  if  we  determine  it  is 
practical  to  replant  on  a  unit  and  our 
appraisal  does  not  exceed  90  percent  of  the 
guarantee  on  the  unit.  The  replanting 
payment  per  acre  will  be  your  actual  cost  per 
acre  for  replanting,  except  that  the  payment 
will  not  exceed  7  bushels  multiplied  by  the 
price  election,  multiplied  by  your  share. 
When  the  crop  is  replanted  by  a  practice  that 
was  uninsurable  as  an  ongina!  planting,  the 
guarantee  is  reduced  by  the  amount  of  the 
replant  payment. 

8.  Cancellation  and  Termination  Dates 


Slaie  ana  County 


Caocetiat>on  ana 
I  iem«na*on  oawt 


V«!  vefOe  EawafOi.  k*"  Ke>wall. 
Be»af  wsson  Kames  Gnkaa  Victoria. 
arx;  jaouor  Oounbes.  TeKaa  arw)  af 
'eitas  c&jrtxtes  sooP"  tne'eol 

Aiaoama  Anrona  AiKansas  Cadtomia. 
Pionoa  Geor9«.  Louwana.  (akssKacipi: 
t^evaaa.  Mortti  Carolina.  Soutri  Conk- 
na  ane  B  Pbsc  Huosoee^  Cjtoerson, 
Reeves  Uxwg.  IMnluw.  Eclor 
Uptown  R«agan.  Sfn^^  Co»e  Tom 
Green  Concno  McCuHoc"  S«r  SaOa. 
Mills  HamAon  Bosgua.  Jonnaon.  Tar- 
rani  Wis«  C<x>*^  Counties,  Texai, 
ario  ai  feT«$  ooonftea  sou»r  anc  east 
tnereol  to  and  ■Kiudng  Tartel  Crock- 
ett  SuOori  Ktrom.  GitOTQw  Btanca 
Comal  Gua<Jatupe  Gonzales,  De  Wm. 
Lavaca.  Coioraoo  »v^a^1on  anc  Mala- 
gofos  Goi««aa  Taxaa. 

Alf  otfier  Teras  countw*  anc  ai  3th«r 
Staiea 


Feoruary  15 


31 


NxifS. 


9  Contract  Changes 

Contract  changes  wiil  be  available  at  your 
service  office  by  December  31  pnor  to  tfte 
cancellation  dale  for  counties  with  an  Apnl 
15  cancellation  dale  and  by  .November  30 
prior  to  the  cancellation  date  for  ai!  oi.*ier 
counties, 

10.  Meaning  of  Terms 

a  "Harveif  of  gram  sorghum  on  the  unit 
means  combimng,  or  removal  from  the  field. 

b    "Section'  is  a  umt  of  measure  under  tiie 
rectangular  survey  system  describing  a  tract 
of  land  generally  one  mile  square,  usually 
consisting  of  approximateK  640  acres 
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Done  in  Washington.  DC.  on  August  20, 
1987. 
E.  Ray  Foss«, 

Manoger,  Federal  Crop  Insurance 

Corporation. 

[FR  Doc  87-21084  Filed  9-l-!-«7:  8:45  am] 

eiLLING  CODE  M10-08-M 


7  CFR  Part  401 

(Amdt  No.  10;  Doc.  No.  4724S] 

General  Crop  Insurance  Regulations; 
Rice  Endorsement 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Proposed  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  General  Crop  Insurance  Regulations 
(7  CP"R  Part  401),  effective  for  the  1988 
and  succeeding  crop  years,  by  adding  a 
new  section,  7  CFR  401.120,  to  be  known 
as  the  Rice  Endorsement,  The  intended 
effect  of  this  rule  is  to  provide  the 
regulations  and  endorsement  containing 
the  provisions  of  crop  insurance 
protection  on  nee  m  an  endorsement  to 
the  general  crop  insurance  policy  which 
contains  the  standard  terms  and 
conditions  common  to  most  crops.  The 
authority  for  the  promulgation  of  this 
rule  is  contained  m  the  Federal  Crop 
Insurance  Act,  as  amended. 
date:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  October  14, 
1987.  to  be  sure  of  consideration. 
ADDRESS:  Written  comments  on  this 
proposed  rule  should  be  sent  to  Peter  F. 
Cole,  Office  of  the  Manager,  Federal 
Crop  Insurance  Corporation.  Room  4090, 
South  Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole.  Secretary.  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Atjnculture.  Washington,  DC  20250, 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
established  as  August  1.  1992. 

E.  Ray  Rosse,  Manager,  FCIC.  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  E.xecutive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers. 


individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S. -based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

FCIC  herewith  proposes  to  add  to  the 
General  Crop  Insurance  Regulations  (7 
CFR  Part  401 ).  a  new  section  to  be 
known  as  7  CFR  401.120,  the  Rice 
Endorsement,  effective  for  the  1988  and 
succeeding  crop  years,  to  provide  the 
provisions  for  insuring  rice. 

Upon  publication  of  7  CFR  401.120  as 
a  final  rule,  the  provisions  for  insuring 
rice  contained  therein  will  supersede 
those  provisions  contained  in  7  CFR  Part 
424,  the  Rice  Corp  Insurance 
Regulations,  effective  with  the  beginning 
of  the  1988  crop  year.  The  present  policy 
contained  in  7  CFR  Part  424  will  be 
terminated  at  the  end  of  the  1987  crop 
year  and  will  later  be  removed  and 
reserved.  FCIC  will  propose  to  amend 
the  title  of  7  CFR  Part  424  by  separate 
document  so  that  the  provisions  therein 
are  effective  only  through  the  1987  crop 
year. 

Minor  editorial  changes  have  been 
made  to  improve  compatibility  with  the 
new  general  crop  insurance  policy. 
These  changes  do  not  affect  meaning  or 
intent  of  the  provisions.  In  adding  the 
new  Rice  Endorcement  to  7  CFR  Part 
401,  FCIC  is  proposing  other  changes  in 
the  provisions  for  insuring  rice  as 
follows: 

1.  Section  1 — Add  a  provision 
indicating  that  rice  destroyed  to  comply 
with  other  U.S.  Department  of 
Agriculture  programs  will  not  be 
insured.  This  provision  was  added  to 


prevent  insurance  from  attaching  to  a 
crop  that  is  destroyed  to  comply  with 
other  programs. 

2.  Section  5 — Add  unit  division 
provisions  in  the  endorsement.  The 
language  used  modifies  the  unit 
definition  in  the  general  crop  insurance 
policy  to  exclude  unit  division  by  share. 

FCIC  is  soliciting  public  comment  on 
this  proposed  rule  for  30  days  following 
publication  in  the  Federal  Register. 
Written  comments  received  pursuant  to 
this  proposed  rule  will  be  available  for 
public  inspection  in  the  Office  of  the 
Manager,  Federal  Corp  Insurance 
Corporation,  Room  4090,  South  Building, 
U,S,  Department  of  Agriculture, 
Washington,  DC  20250,  during  regular 
business  hours,  Monday  through  Friday. 

List  of  Subjects  in  7  CFR  Part  401 

General  crop  insurance  regulations, 
Rice  endorsement. 

Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.). 
the  Federal  Crop  Insurance  Corporation 
proposes  to  amend  the  General  Crop 
Insurance  Regulations  (7  CFR  Part  401), 
effective  for  the  1988  and  succeeding 
crop  years,  as  follows: 

Part  401 — [Amended] 

1.  The  authority  citation  for  7  CFR 
Part  401  continues  to  read  as  follows: 

Authority:  Sees.  506,  516,  Pub.  L  75-430.  52 
Stat.  73,  77,  as  amended  (7  U.S.C.  1506. 1516). 

2.  7  CFR  Part  401  is  amended  to  add  a 
new  section  to  be  known  as  7  CFR 
401.120  Rice  Endorsement,  effective  for 
the  1988  and  Succeeding  Crop  Years,  to 
read  as  follows: 

§  40 1 . 1 20    Rice  endorsement 

The  provisions  of  the  Rice  Croo 
Insurance  Endorsement  for  the  1988  and 
subsequent  crop  years  are  as  follows: 

Federal  Crop  Insurance  Corporation 

Rice  Endorsement 

1.  Insured  Crop  | 

a.  The  crop  insured  will  be  rice  which  is 
planted  for  harvest  as  gram. 

b.  In  addition  to  the  rice  not  insurable  in 
section  2  of  the  general  crop  insurance  policy, 
we  do  not  insure  any  rice; 

(1)  Destroyed  or  put  to  another  use  in  order 
to  comply  with  other  United  States 
Department  of  Agriculture  programs;  on 

(2)  Which  is  not  irrigated. 

c.  A  late  planting  agreement  will  be 
available. 

2.  Causes  of  Loss 

a.  The  insurance  provided  is  against 
unavoidable  loss  of  production  resulting  from 
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the  following  causes  occurring  within  the 
insurance  period: 

(1)  Adverse  weather  conditions  (excluding 
drought); 

(2)  Fire: 

(3)  Insects: 

(4)  Plant  disease: 
(51  Wildlife: 

(6)  Earthfiuake; 

(7)  Volcanic  eruption:  or 

(8)  Failure  of  the  trrigalion  water  supply 
due  to  an  unavoidahle  cause  ocrumng  after 
the  beginnning  of  planting:  unless  those 
causes  are  excepted,  excluded,  or  limited  by 
the  actuarial  table  or  section  9  of  the  general 
crop  insurance  policy. 

b.  In  addition  to  the  causes  of  loss  not 
insured  against  in  section  1  of  the  general 
crop  insurance  policy,  we  will  not  insui^ 
against  any  loss  of  production  due  to 
application  of  saline  water 

3.  Annual  Premium 

The  annual  premium  amount  is  computed 
by  multiplying  the  production  guarantee 
times  the  price  election,  times  the  premium 
rale,  limes  the  insured  acreage,  times  your 
share  at  the  time  of  planting. 

4   Insurance  Period 

The  calendar  date  for  the  end  of  the 
insurance  period  is  October  31  of  the 
calendar  year  on  which  the  nee  is  normally 
harvested. 

5.  Unit  Division 

a.  In  lieu  of  subsections  l^.q  (1)  and  17. q. (2) 
of  the  general  crop  insurance  policy,  a  unit 
will  be  all  insurable  acreage  of  rice  in  the 
county  in  which  you  have  an  insured  share 
and  which  is  identified  hy  a  single  ASCS 
Farm  Serial  Number  at  the  time  insurance 
first  attaches  for  the  crop  year. 

b.  We  may  reject  or  modify  any  ASCS 
reconstitution  for  the  purpose  of  unit 
definition  if  the  reconstitution  was  in  whole 
or  in  part  to  defeat  the  purpose  of  the  Federal 
Crop  Insurance  Program  or  to  gain 
disproportionate  advantage  under  this  policy. 

c.  If  you  have  a  loss  on  any  unit,  production 
records  for  all  har\  esled  units  must  be 
provided.  Production  that  is  commingled 
between  units  will  cause  those  units  to  be 
combmed. 

6.  Notice  of  Damage  or  Loss 

For  purposes  of  section  8  of  the  general 
crop  insurance  policy  the  representative 
sample  of  the  unharvested  crop  must  be  at 
least  10  feet  wide  and  the  entire  length  of  the 
field. 

7.  Claim  for  Indemnity 

(a)  The  indemnity  will  be  determined  on 
each  unit  by: 

(1)  Multiplying  the  insured  acreage  by  the 
production  guarantee; 

(2)  Subtracting  therefrom  the  total 
production  of  rice  to  be  counted  (see 
subsection  7.b.); 

(3)  Multiplying  the  remainder  by  the  price 
election;  and 

(41  Multiplying  this  product  by  your  sh.jre 
b.  The  total  production  to  be  counted  for  a 
unit  will  include  ail  harvested  production 


including  any  production  from  a  second  rice 
crop  harvested  in  the  same  crop  year  (Any 
mature  production  from  volunteer  rice 
growing  in  the  rice  will  be  counted  as  rice  on 
a  weight  basis). 

(1)  Mature  rough  rice  production  which 
otherwise  is  not  eligible  for  quality 
adjustment  will  be  reduced  in  volume  by  .12 
percent  for  each  .1  percentage  point  of 
moisture  in  excess  of  12  0  percent:  or 

(2)  Mature  rough  rice  production  which. 
due  to  insurable  causes: 

(al  Has  a  tola!  milimg  yield  iheads,  second 
heads,  screening,  and  brewers!  or  l.ss  than 
68  pounds  per  hundTd weight; 

(b)  The  whole  kernel  weight  is  less  than  55 
pounds  per  hundredweight  for  medium  and 
short  grain  varieties; 

(c)  The  whole  kernel  weigh:  ;s  less  !han  48 
pounds  per  hundredweight  for  long  grain 
varieties; 

(d)  Contains  more  than  4.0  percent  chalky 
kernels  in  long  grain  varieties; 

(e)  Contains  more  than  6.0  percent  chalky 
kernels  in  medium  or  short  grain  varieties; 

(f)  Contains  more  than  3.0  percent  chalky 
kernels  in  other  types:  or 

(g)  Contains  more  than  2.5  percent  red  rice 
will  have  the  production  adjusted  by: 

(i)  Dividing  the  value  per  pound  of  such 
rice,  by  the  price  per  pound  of  U.S.  .No.  3 
rough  rice;  and 

(ill  .Multiplying  the  resuli  by  the  number  of 
pounds  of  such  rice. 

(The  applicable  price  for  No.  3  rough  rice 
will  be  the  nearest  mill  center  price  on  the 
earlier  of  the  day  the  loss  is  adjusted  or  the 
day  the  rice  was  sold). 

c.  The  production  to  be  counted  will 
include  all  appraised  as  follows: 

(1)  All  unharvested  production  on 
harvested  acreage  and  potential  production 
lost  due  to  uninsured  causes  and  failure  to 
follow  recognized  good  rice  farming 
practices. 

(2)  Not  less  than  the  guarantee  for  any 
acreage  which  is  abandoned  or  put  to  another 
use  without  our  prior  written  consent  or 
damaged  solely  by  an  uninsured  cause; 

(3)  Appraised  production  on  unharvested 
acreage. 

(4)  Appraised  production  on  insured 
acreage  for  which  we  have  given  written 
consent  to  be  put  to  another  use  unless  such 
acreage  is; 

(i)  .Not  put  to  another  use  before  harvest  of 
rice  becomes  general  in  the  county  and  is 
reappraised  by  us: 

(ii)  Further  damaged  by  an  insured  cause 
and  is  reappraised  by  UK  or 

(iii)  Harvested. 

d.  A  replanting  payment  is  available  under 
this  endorsement  if  we  determine  it  is 
practical  to  replant  on  the  acreage  and  our 
appraisal  does  not  exceed  90  percent  of  the 
guarantee  on  the  acreage  to  be  replanted.  The 
replanting  payment  per  acre  will  be  the 
actual  cost  of  replanting,  but  will  not  exceed 
400  pounds  multiplied  by  the  price  election. 
multiplied  by  your  share. 

8  Cancellation  And  Termination  Dates 

The  cancellation  and  termination  dates  are: 


Stale  ana  county 


Cancetlahon 

and 
tarmmabon 

dates 


Jackson,   Viclona.   Gofiad    Bee    Live  Oa*.     Febmafy  15 
McMulter.      lj£ale.      OmmM      Counaes. 

Te«as.    ana    at    Teas    countries    soul^ 

thefeot 

MiSSOon  I  April  )5 

Fionda I  uarch  15 

All  otner  Texas  counttes  and  all  (Xher  states.  I  Marcfi  31 


9.  Contract  Changes 

The  date  by  which  contact  changes  will  be 
available  in  your  service  office  is  December 
31  preceding  the  cancellation  date  for 
counties  with  an  April  15  cancellation  date 
and  Novembier  30  preceding  the  cancellation 
date  for  all  other  counties. 

10.  Meaning  of  Terms 

a.  "County"  mean*  the  land  defined  in  the 
general  crop  insurance  policy  and  any  land 
identified  by  an  ASCS  Farm  Senal  Number 
for  the  county  but  physically  located  in 
another  county. 

b.  "Harvest"  means  the  completion  of 
combing  or  threshing  of  rice  on  the  unit. 

c.  "Mill  center"  means  any  location  in 
which  two  or  more  mills  are  engaged  in 
milling  rough  rice. 

d.  "Replanting"  means  performing  the 
cultural  practices  necessary  to  replant 
insured  acreage  to  nce. 

e.  "Second  crop  rice"  means  regrowth  of  a 
stand  of  rice  originating  from  the  initially 
insured  rice  crop  following  harvest  and  which 
can  be  harvested  in  the  same  crop  year. 

Done  in  Washington.  DC.  on  August  20. 
1987. 

E.  Ray  Fosse, 

Manager.  Federal  Crop  Insurance 

Corporation. 

[FR  Doc.  87-21085  Filed  9-11-87;  8:45  am) 

BILUMG  CODE  W10-08-M 

7  CFR  Part  401 

lAmttt.  No.  7;  Docket  No  4623S) 

General  Crop  Insurance  Regulations; 
Soybean  Endorsement 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
AcnON:  Proposed  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  General  Crop  Insurance  Regulations 
(7  CFR  Part  40-1),  effective  for  the  1988 
and  s'lcceedir.g  crop  years,  by  adding  a 
new  section  7  CFR  401.117,  to  be  known 
as  the  Soybean  Endorsement.  The 
intended  effect  of  this  rule  is  to  provide 
the  regulations  and  endorsement 
containing  the  provisions  of  crop 
insurance  protection  on  soybeans  in  an 
endorsement  to  the  general  crop 
insurance  policy  which  contains  the 
standard  terms  and  conditions  common 
to  most  crops.  The  authority  for  the 
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promulgation  of  this  rule  is  coi.tained  in 
the  Federal  Crop  Insurance  Act,  as 
amended. 

DATE:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  October  14, 
1987  to  be  sure  of  consideration. 
ADDRESS:  Written  comments  on  this 
proposed  rule  should  be  sent  to  Peter  F. 
Cole,  Office  of  the  Manager,  Federal 
Crop  Insurance  Corporation,  Room  4090, 
South  Building.  U.S.  Department  of 
.Agriculture,  Washington,  DC  2G250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F.  Cole,  Secretary.  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC,  20250, 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
established  as  April  1,  1992. 

E.  Ray  Fosse,  Manager,  FCIC,  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S. -based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act:  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Pari  3051.  Subpart  V,  published  at  48  FR 
29115.  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 


FCIC  herewith  proposes  to  add  to  the 
General  Crop  Insurance  Regulations  (7 
CFR  Part  401),  a  new  section  to  be 
known  as  7  CFR  401.117,  the  Soybean 
Endorsement,  effective  for  the  1988  and 
succeeding  crop  years,  to  provide  the 
provisions  for  insuring  soybeans. 

Upon  publication  of  7  CFR  401.117  as 
a  final  rule,  the  provisions  for  insuring 
soybeans  contained  therein  will 
supersede  those  provisions  contained  in 
7  CFR  Part  431,  the  Soybean  Crop 
Insurance  Regulations,  effective  with  the 
beginning  of  the  1988  crop  year.  The 
present  policy  contained  in  7  CFR  Part 
431  will  be  terminated  at  the  end  of  the 
1987  crop  year  and  later  removed  and 
reserved.  FCIC  will  propose  to  amend 
the  title  of  7  CFR  Part  431  by  separate 
document  so  that  the  provisions  therein 
are  effective  only  through  the  1987  crop 
year. 

Minor  editorial  changes  have  been 
made  to  improve  compatibility  with  the 
new  general  crop  insurance  policy. 
These  changes  do  not  affect  meaning  or 
intent  of  the  provisions.  In  adding  the 
new  Soybean  Endorsement  to  7  CFR 
Part  401,  FCIC  is  proposing  changes  in 
the  provisions  for  insuring  soybeans  as 
follows: 

1.  Section  4 — Provide  that  insurance 
will  begin  on  each  unit  or  portion  of  a 
unit.  This  change  is  made  to  avoid 
instances  when  delayed  planting  of  part 
of  a  unit  until  after  the  final  planting 
date  would  prevent  insurance  from 
attaching  on  timely  planted  acreage. 
Change  end  of  insurance  period  for 
several  Southeastern  states  to  December 
31, 

2.  Section  5 — Add  division  guidelines 
and  add  a  clause  to  specify  that  division 
of  units  may  result  in  the  insured  paying 
additional  premium  for  guideline  unit 
division  in  accordance  with  actuarial 
studies  which  show  an  increased  risk 
when  units  are  divided.  States  having 
unit  division  restrictions  are  added  to 
this  section.  These  states  were 
previously  shown  on  the  acturial  table. 
Add  languag'  to  specify  that 
nonirrigatec  corners  of  a  center  pivot 
irrigation  system  are  part  of  the  irrigated 
unit.  The  production  from  the  total  unit, 
both  irrigated  and  nonirrigated,  is 
combined  to  determine  your  unit  for  the 
purpose  of  determining  the  guarantee  for 
the  unit. 

3.  Section  7 — Change  the  threshold  for 
quality  adjustment  due  to  excess 
moisture  from  14  percent  to  13  percent, 

4.  Section  10 — Add  definitions  for 
"Harvest,"  and  "Section." 

FCIC  is  soliciting  public  comment  on 
this  proposed  rule  for  30  days  following 
publication  in  the  Federal  Register. 
Written  comments  received  pursuant  to 
this  proposed  rule  will  be  available  for 


public  inspection  in  the  Office  of  the 
Manager,  Federal  Crop  Insurance 
Corporation,  Room  4090,  South  Building, 
U.S.  Department  of  Agriculture, 
Washington,  DC  20250,  during  regular 
business  hours.  Monday  through  Friday, 

Ust  of  Subjects  in  7  CFR  Part  401 

General  crop  insurance  regulations, 
Soybean  endorsement. 

Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  at  sag.], 
the  Federal  Crop  Insurance  Corporation 
proposes  to  amend  the  General  Crop 
Insurance  Regulations  (7  CFR  Part  401), 
effective  for  the  1988  and  succeeding 
crop  years,  as  follows: 

PART  401— [AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  401  continues  to  read  as  follows: 

Authority:  Sees.  506,  516,  Pub.  L  75-»30.  52 
Stat.  73,  77,  as  amended  (7  U.S.C.  1506, 1516), 

2.  7  CFR  Part  401  is  amended  to  add  a 
new  section  to  be  known  as  7  CFR 

§  401.117  Soybean  Endorsement, 
effective  for  the  1988  and  succeeding 
crop  years,  to  read  as  follows: 

§401. 117    Soyt}ean  endorsement. 

The  provisions  of  the  soybean  Crop 
Insurance  Endorsement  for  the  1988  and 
subsequent  crop  years  are  as  follows: 

Federal  Crop  Insurance  Corporation 

Soybean  Endorsement 

1.  Insured  Crop 

a.  The  crop  insured  will  be  soybeans 
planted  for  harvest  as  beans. 

b.  In  addition  to  the  crop  not  insurable  to 
section  2  of  the  general  crop  insurance  policy, 
we  do  not  insure  any  soybeans  if  the  seed 
has  not  been  mechanically  incorporated  into 
the  soil  in  rows  during  the  planting  process 
unless  provided  for  the  actuarial  table. 

c.  A  late  planting  agreement  will  be 
available  for  com. 

2.  Causes  of  Loss 

The  insurance  provided  is  against 
unavoidable  loss  of  production  resulting  from 
the  following  causes  occurring  within  the 
insurance  period. 

a.  Adverse  weather  conditions; 

b.  Fire; 

c.  Insects; 

d.  Plant  disease: 

e.  Wildlife; 

f.  Earthquake;) 

g.  Volcanic  eruption;  or 

h.  If  applicable,  failure  of  the 
irrigation  water  supply  due  to  an 
unavoidable  cause  occurring  after  the 
beginning  of  planting;  unless  those 
causes  are  expected,  excluded,  or 
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limited  by  the  actuarial  table  or  section 
9  of  the  general  crop  insurance  policy. 

3.  Annual  Premium 

a.  The  annual  premium  amount  is 
computed  by  multiplying  the  production 
guarantee  limes  the  price  election,  limes  the 
premium  rale,  times  the  insured  acreage. 
times  your  share  at  the  time  of  planting. 

b.  If  you  are  eligible  for  a  premium 
reduction  in  excess  of  5  percent  based  on 
your  insurance  experience  through  the  1983 
crop  year  under  the  terms  of  the  experience 
table  contained  in  the  soybean  policy  in 
effect  for  the  1984  crop  year,  you  will 
continue  to  receive  the  benefit  of  the 
reduction  subject  to  the  following  condition: 

(1)  No  premium  reduction  will  be  retained 
after  the  1989  crop  yean 

(2)  The  premium  reduction  amount  will  not 
increase  because  of  favorable  experience. 

(3)  The  premium  reduction  amount  will 
decrease  because  of  unfavorable  experience 
in  accordance  with  the  terms  of  the  policy  in 
effect  for  the  1985  crop  year; 

(4)  Once  the  loss  ratio  exceeds  .80,  no 
further  premium  reduction  will  apply;  and 

(51  Participation  must  be  continuous. 

4.  Insurance  Period 

In  lieu  of  the  provisions  in  section  7  of  the 
general  crop  insurance  policy  the  following 
will  apply: 

a.  Insurance  attaches  on  each  unit  or  part 
of  a  unit  when  the  soybean  crop  is  planted 

b.  Insurance  ends  on  each  unit  at  the 
earliest  of: 

(1|  Total  destruction  of  the  crop; 

(2)  Harvest 

(3)  Final  adjustment  of  a  loss; 

(4|  The  date  immediately  following  planting 
as  follows: 

(a)  December  20  in  Alabama.  Arkansas. 
Florida.  Georgia.  Louisiana.  Mississippi. 
North  Carolina.  South  Carolina.  Texas,  and 
Virginia 

(b)  December  10  in  all  other  states. 

5.  Unit  Division 

Except  in  Alabama.  Arkansas.  Florida. 
Georgia.  Louisiana.  Mississippi.  North 
Carolina.  Oklahoma.  South  Carolina,  and 
Texas,  soybean  acreage  that  would  otherwise 
be  one  unit,  as  defined  in  section  17  of  the 
general  crop  insurance  policy,  may  be 
divided  into  more  than  one  unit  if  you  agree 
to  pay  additional  premium  as  provided  by  the 
actuarial  table  and  if  for  each  proposed  unit; 

a  You  maintain  written,  verifiable  records 
of  planted  acreage  and  harv  ested  production 
for  at  least  previous  crop  year  Production 
reports  by  unit  based  on  those  records  should 
be  filed  as  early  as  possible  but  must  be  filed 
by  no  later  than  the  date  required  by 
subsection  4.d.  of  the  general  crop  insurance 
policy  and  either 

b.  acreage  planted  to  the  insured  soybeans 
is  located  either  in  separate,  legally 
identifiable  sections  or,  in  the  absence  of 
section  descriptions  Ihe  land  is  identified  by 
separate  ASCS  Farm  Serial  Numbers 
provided: 

(1)  The  boundaries  of  the  sections  or  ASCS 
Farm  Serial  .Numbers  are  clearly  identified, 
and  the  insured  acreage  can  be  easily 
determined,  and 


(2|  The  soybeans  are  planted  in  such  a 
manner  that  the  planting  pattern  does  not 
continue  into  an  adjacent  section  or  ASCS 
Farm  Serial  Number  or 

c.  The  acreage  planted  to  the  insured 
soybeans  is  located  in  a  single  section  or 
ASCS  Farm  Serial  .Number  and  consists  of 
acreage  on  which  both  irrigated  and 
nonirrigated  practices  are  carried  out. 
provided; 

(1)  Soybeans  planted  on  the  irrigated 
acreage  do  not  continue  into  nonirrigated 
acreage  in  the  same  rows  or  planting  pattern 
(Non-irngated  corners  of  a  center  pivot 
irrigation  system  planted  to  insurable  grain 
sorghum  are  part  of  the  irrigated  unit.  The 
production  from  the  total  unit,  both  irrigated 
and  nonirrigated.  is  combined  to  determine 
your  unit  for  the  purpose  of  determining  the 
guarantee  for  the  unitl;  and 

(2)  Planting,  fertilizing  and  harvesting  are 
earned  out  in  accordance  with  recognized 
good  irngaled  and  nonirrigated  farming 
practices  for  the  area 

If  you  have  a  loss  on  any  unit,  production 
records  for  all  harvested  units  must  be 
provided.  Prudurtion  that  is  commingled 
between  optional  units  will  cause  those  units 
to  be  combined 

6.  Notice  of  Damage  or  Loss 

For  purposes  of  Section  8  of  the  general 

crop  insurance  policy  the  representative 
sample  of  the  unharvested  crop  must  be  at 
least  10  feet  wide  and  the  entire  length  of  the 
field, 

7.  Claim  for  Indemnity 

a.  An  indemnity  will  be  determined  for 
each  unit  by: 

(1|  Multiplying  the  insured  acreage  by  the 

production  guarantee; 

(2)  Subtracting  therefrom  the  total 
production  of  soybeans  to  be  counted  (see 
subsection  7.b,): 

(3)  Multiplying  the  remainder  by  your  price 
election;  and 

(4)  Multiplying  this  result  by  your  share. 

b.  The  total  production  (bushels)  to  be 
counted  for  a  unit  will  include: 

(1)  All  harvested  production  and  may  be 
adjusted  for  moisture  or  quality  as  follows; 

(a)  Mature  soybean  production  which  is 
not  eligible  for  quality  adjustment  will  be 
reduced  .12  percent  for  each  1  percentage 
point  of  moisture  in  excess  of  13.0  percent. 

(b)  Soybean  production  which,  due  to 
insurable  causes  has  a  test  weight  of  elss 
than  49  pounds  per  bushel  or  is  of  distinctly 
low  quality  as  determined  by  a  gram  grader 
licensed  by  the  Federal  Grain  Inspection 
Service  or  licensed  under  the  United  Slates 
Warehouse  Act  will  be  adjusted  by: 

(i)  Dividing  the  value  per  bushel  of  such 
soybeans  by  the  price  per  bushel  of  U.S.  No.  2 
soybeans:  and 

(ill  Multiplying  the  result  by  the  number  of 
bushels  of  insured  soybeans. 

(r)  The  applicable  price  for  No.  2  soybeans 
will  be  the  local  market  price  on  the  earlier  of 
the  day  the  loss  is  adjusted  or  the  day  the 
insured  soybeans  are  sold. 

(2)  All  appraised  production  and  will 
include: 

(a)  Unharvested  production  on  harvested 
acreage  and  potential  production  lost  due  to 
an  uninsured  causes  and  failure  to  follow 
recognized  good  soybean  farming  practices; 


(bi  Not  less  than  the  guarantee  for  any 
acreage  which  is  abandoned  or  put  to  another 
use  (other  than  harvest)  without  our  prior 
written  consent  or  damaged  solely  by  an 
uninsured  cause; 

(c)  Appraised  production  on  unhar\esled 
acreage; 

(d)  Any  appraisal  we  have  made  on 
insured  acreage  for  which  we  have  given 
written  consent  to  be  put  to  another  use 
unless  such  acreage  is: 

(i)  Not  put  to  another  use  before  harvest  of 
soybeans  becomes  general  in  the  county  and 
reappraised  by  us; 

(ii)  Further  damaged  by  an  insured  cause 
and  reappraised  by  us:  or 

(iii)  Harvested. 

c.  A  replanting  payment  is  available  under 
this  endorsement  if  we  determine  it  is 
practical  to  replant.  The  replanting  payment 
will  be  your  actual  cost  for  replanting,  not  to 
exceed  your  price  election  multiplied  by  3 
bushels  multiplied  by  your  share. 

When  the  crop  is  replanted  by  a  practice 
that  was  uninsurable  as  an  original  planting, 
the  guarantee  will  be  reduced  by  the  amount 
of  the  replant  payment  In  accordance  with 
subsection  9.h.(lHa)  no  replanting  payment 
will  be  made  on  acreage  on  which  our 
appraisal  exceeds  90  percent  of  the 
guarantee. 

8  Cancellation  and  Termination  Dates 


Stale  ana  count) 


C»nce<iaiJon  and 
tam»,naton  dales 


JacHson  Viciona  Goi.a3  See  uve  Oax 
McMulien  LaSaite,  a^  D.mmrt  Coun- 
ties Teias  a-yj  a*  'eias  coonbe* 
lytr>g  souT*"  tne'eo' 

Aia&a'^a  Anzona  v>.ansas  CaJrtofnia 
Ho'^a  GecKg.!  LOiiiSiaTa  m^&smpch, 
Ne.aaa  f«yv-  Ca'Ona  Sojt»i  Ca'0»- 
na  aocs  E'  Paso  Hjosoew  Cutoe'soo. 
Reeves  Lovk>9  s\,T»,e'  Ecio'  Upton 
Reagan  S<e^tn^  C-^►e  Ton^  O^een, 
ConCio  t>i~Gj«ocn  Sar  Sana  Mrtis. 
HamiHon  Bosque  jy^'^so''..  TaTan< 
Wtse.  Coo*e  Cou^iies  Texas  and  a* 
Te^as  counties  vng  soutr  ano  eas' 
ihefeof  to  an,3  tnctu:>ng  Maveoc*. 
Zavala  Eno  Atascosa.  Karnes  De 
Witt  Lavaca  Co*<ya\>o  wna.1on,  anj 
Malago'Sa  Counties  f  e»a» 

All  ottief  Te«as  ooj-mies  and  an  olt>e« 
states 


Feoruafv  15 


March  31 


Apol  15 


9.  Contract  Changes 

Contract  changes  will  be  available  at  your 
service  office  by  December  31  prior  to  the 
cancellation  dale  for  counties  with  an  April 
15  cancellation  dale  and  by  November  30 
prior  to  the  cancellation  date  for  all  other 
counties. 

10.  Meaning  of  Terms 

a.  "Harvest"  of  soybeans  on  Ihe  unit  means 
combining,  or  removal  from  the  field. 

b.  "Section"  is  a  unit  of  measure  under  Ihe 
rectangular  survey  system  describing  a  tract 
of  land  generally  one  mile  square,  usually 
consisting  of  approximately  640  acres. 

c.  "Distinctly  Low  Quality"  means: 

(1)  Exceeding  8.0  percent  kernel  damage 
(excluding  heat  damage); 

(2)  Having  a  musly,  sour,  or  commercially 
objectionable  foreign  odor  which  causes  Ihe 
soybeans  to  grade  U.S.  Sample  grade;  or 

(3)  Graded  as  "Gariickv"  sovbeans. 


Done  in  Washington.  DC,  on  August  20. 
1987. 

E.  Ray  Fosm, 

Monomer.  Federal  Crop  Insurance 
Corporation. 
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7  CFR  Paii  420 

[Am<n.  No.  1;  Doc.  No.  4642S] 

Grain  Sorghum  Crop  Insurance 
Regulations 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 

action:  Proposed  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  Grain  Sorghum  Insurance 
Regulations  (7  CFR  Part  420),  effective 
for  the  1988  crop  year.  The  intended 
effect  of  this  proposed  rule  is  to 
maintain  the  effectiveness  of  the  present 
Grain  Sorghum  Insurance  Regulations 
only  through  the  1987  crop  year.  It  is 
proposed  in  a  separate  document  that 
the  provisions  currently  contained  in 
this  Part  will  be  issued  as  an 
endorsement  to  the  newly  issued  7  CFR 
Part  401,  Genera!  Crop  Insurance 
Regulations  as  §  401.113,  Grain  Sorghum 
Endorsement,  effective  for  the  1988  and 
succeeding  crop  years.  7  CFR  Part  401  is 
a  standard  set  of  regulations  and  a 
master  policy  for  insuring  most  crops 
which  substantially  reduces:  (1)  The 
time  involved  in  amendment  or  revision; 
(2)  the  necessity  of  the  present 
repetitious  review  process;  and  (3)  the 
volume  of  paperwork  processed  by 
FCIC.  The  authority  for  the  promulgation 
of  this  rule  is  the  Federal  Crop  Insurance 
Corporation  Act,  as  amended. 

DATE:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  October  14, 
1987.  to  be  sure  of  consideration. 

ADDRESS:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  should  be 
sent  to  Peter  F.  Cole,  Office  of  the 
Manager,  Federal  Crop  Insurance 
Corporation,  Room  4090,  South  Building. 
U.S.  Department  of  Agriculture, 
Washingtion,  DC  20250.  Written 
comments  will  be  available  for  public 
inspection  in  the  Office  of  the  Manager, 
Room  4090,  South  Building,  U.S. 
Department  of  Agriculture,  Washington, 
DC  during  regular  business  hours, 
Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insuran<  e  Corporation.  U.S.  Department 


of  Agriculture,  Washington,  DC  20250, 
telephone  (202)  447-3325. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulations  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
August  1, 1990. 

E.  Ray  Fosse,  Manager,  FCIC,  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
SlOO  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets:  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115,  June  24,  1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environment  Assessment  nor  an 
Environmental  impact  Statement  is 
needed. 

Background 

FCIC  has  published  over  40  policies  to 
cover  insurance  on  that  many  different 
crops.  Many  of  the  regulations  and 
policies  contain  identical  language, 
which,  if  changed  requires  that  over  40 
different  policies  be  changed,  both  in  the 
Code  of  Federal  Regulations  (CFR)  and 
the  printed  policy  language.  This 
repetition  of  effort  is  both  inefficient  and 
expensive.  FCIC,  therefore,  has 
published  in  7  CFR  Part  401,  one  set  of 
regulations  and  one  master  policy  to 
contain  that  language  which  is  identical 


in  most  of  the  policies  and  regulations. 

As  revisions  on  individual  policies  are 
necessary.  FCIC  proposes  to  publish  a 
"crop  endorsement"  which  will  contain 
the  language  of  the  policy  unique  to  that 
crop,  and  any  exceptions  to  the  master 
policy  language  necessary  for  that  crop. 
When  an  endorsement  is  published  as  a 
section  to  Part  401,  effective  for  a 
subsequent  crop  year,  the  present  policy 
contained  in  a  separate  part  of  Chapter 
IV  will  be  terminated  at  the  end  of  the 
crop  year  then  in  effect. 

In  order  to  clearly  establish  that  7 
CFR  Part  420  will  be  effective  only 
through  the  end  of  the  1987  crop  year, 
FCIC  herein  proposes  to  amend  the 
subpart  heading  of  these  regulations  to 
specify  that  such  will  be  the  case. 

It  is  proposed  that  the  new  Grain 
Sorghum  Endorsement  will  be  published 
as  an  endorsement  to  7  CFR  Part  401 
(401.113,  Grain  Sorghum  Endorsement), 
and  become  effective  for  the  1988  and 
succeeding  crop  years.  Upon  final 
publication,  the  provisions  of  the  Grain 
Sorghum  Crop  Insurance  Regulations, 
now  contained  in  7  CFR  Part  420,  would 
be  superseded.  Therefore,  FCIC 
proposes  to  amend  the  subpart  heading 
to  provide  that  7  CFR  Part  420  be 
effective  for  the  1986  and  1987  crop 
years  only. 

List  of  SubjecU  in  7  CFR  Part  420 

Crop  insurance.  Grain  sorghum. 

Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.], 
the  Federal  Crop  Insurance  Corporation 
hereby  proposes  to  amend  the  Subpart 
heading  to  the  Grain  Sorghum  Insurance 
Regulations  (7  CFR  Part  420),  as  follows: 

PART  420— (AMENDED] 

1.  The  Authority  citaUon  for  7  CFR 
Part  420  continues  to  read  as  follows: 

Authority:  Sees.  506,  516.  Pub.  L  75-^30,  52 
Stat.  73,  77,  as  amended  (7  U.S.C  1506, 1516). 

2.  The  Subpart  heading  in  7  CFR  Part 
420  is  revised  to  read  as  follows: 

Subpart— Regulations  for  the  1986  and 
1987  crop  years 

Done  in  Washington,  DC  on  August  20. 

1987. 


E.  Ray  Fosse, 

Manager.  Federal  Crop  Insurance 

Corporation. 

[FR  Doc  87-21083  Filed  9-11-87;  8:45  am] . 
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7  CFR  Part  401 

[  Amdt  No.  1;  Doc.  No.  4340S ) 

General  Crop  Insurance  Regulations; 
Corn  Endorsement 

agency:  Federal  Crop  Insurance 
Corporation.  USDA. 
AcnoM:  Proposed  rule. 


summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  General  Crop  Insurance  Regulations 
(7  CFR  Part  401).  effective  for  the  1988 
and  succeeding  crop  years,  by  adding  a 
new  section.  7  CFR  401.111,  to  be  known 
as  the  Com  Endorsement.  The  intended 
effect  of  this  rule  is  to  provide  the 
regulations  and  endorsement  containing 
the  provisions  of  crop  insurance 
protection  on  com  in  an  endorsement  to 
the  general  crop  insurance  policy  which 
contains  the  standard  terms  and 
conditions  common  to  most  crops.  The 
authority  for  the  promulgation  of  this 
rule  is  contained  in  the  Federal  Crop 
Insurance  Act,  as  amended. 
DATE:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  October  14. 
1987,  to  be  sure  of  consideration. 
ADDRESS:  Written  comments  on  this 
proposed  rule  should  be  sent  to  Peier  F. 
Cole,  Office  of  the  Manager.  Federal 
Crop  Insurance  Corporation,  Room  4090, 
South  Building.  U.S.  Department  of 
Agriculture,  Washington,  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F.  Cole,  Secretarj',  Federal  Crop 
Insurance  Corporation.  U.S.  Department 
of  Agriculture,  Washington,  DC  20250. 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
established  as  April  1, 1992. 

E.  Ray  Fosse,  Manager,  FCIC,  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 


increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act:  therefore,  no  Regulator)'  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115,  June  24,  1983. 

1  his  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

FCIC  herewith  proposes  to  add  to  the 
General  Crop  Insurance  Regulations  (7 
CFR  Part  401),  a  new  section  to  be 
knov\Ti  as  7  CFR  401.111,  the  Corn 
Endorsement,  effective  for  the  1988  and 
succeeding  crop  years,  to  provide  the 
provisions  for  insuring  com. 

Upon  publication  of  7  CFR  401.111  as 
a  final  rule,  the  provisions  for  insuring 
com  contained  therein  will  supersede 
those  provisions  contained  in  7  CFR  Part 
432,  the  Com  Crop  Insurance 
Regulations,  effective  with  the  beginning 
of  the  1988  crop  year.  The  present  policy 
contained  in  7  CFR  Part  432  will  be 
terminated  at  the  end  of  the  1987  crop 
year  and  later  removed  and  reserved. 
FCIC  will  propose  to  amend  the  title  of  7 
CFR  Part  432  by  separate  document  so 
that  the  provisions  therein  are  effective 
only  through  the  1987  crop  year. 

The  provisions  of  7  CFR  401.111  will 
not  contain  those  provisions  applicable 
to  insuring  com  as  silage.  Provisions  for 
insuring  com  on  a  purely  silage  basis 
will  he  proposed  for  reissue  as  7  CFR 
401.112  the  Com  Silage  Option  as  an 
amendment  to  this  com  endorsement. 

Minor  editorial  change  have  been 
made  to  improve  compatibility  with  the 
new  general  crop  insurance  policy. 
These  changes  do  not  affect  meaning  or 
intent  of  the  provisions.  In  adding  the 
new  Com  Endorsement  to  7  CFR  Part 
401,  FCIC  is  proposing  other  changes  in 
the  provisions  for  insuring  com  as 
follows: 

1.  Sect/on  I. — Add  a  provision  to  limit 
insurance  only  to  acreage  which  is 
planted  in  rows  far  enough  apart  to 
permit  mechanical  cultivation.  Add  a 
provision  indicating  that  com  destroyed 
to  comply  with  other  U.S.  Department  of 
Agriculture  programs  will  not  be 
insured.  This  provision  was  added  to 


prevent  insurance  from  attaching  to  the 
crop  intended  for  eventual  destruction 
to  comply  with  other  U.S.  Department  of 
Agriculture  programs 

2.  Section  4. — Provide  that  insurance 
will  begin  on  each  unit  or  portion  of  a 
unit.  This  cha.nge  is  made  to  avoid 
instances  when  delayed  planting  of  part 
of  a  unit  until  after  the  final  planting 
date  would  prevent  insurance  from 
attaching  on  timely  planted  acreage. 

3.  Section  5 — Add  unit  division 
guidelines  and  add  a  clause  to  specify 
that  division  of  units  may  result  in  the 
insured  paying  additional  premium  for 
guideline  unit  division  in  accordance 
with  actuarial  studies  which  show  an 
increased  risk  when  units  are  divided. 
Add  language  to  specify  that 
nonirrigated  comers  of  a  center  pivot 
irrigation  system  are  part  of  the  irrigated 
unit.  The  production  from  the  total  unit, 
both  irrigated  and  nonirrigated.  is 
combined  to  determine  your  unit  for  the 
purpose  of  determining  the  guarantee  for 
the  unit. 

4.  Section  7 — Add  a  provision  for 
adjustment  of  a  loss  on  a  grain  basis 
unless  the  insured  enters  into  the  "silage 
amendment"  by  the  sales  closing  date. 

5.  Section  10 — Add  definitions  for 
"Harvest",  and  "Section." 

FCIC  is  soliciting  public  comment  on 
this  proposed  rule  for  30  days  following 
publication  in  the  Federal  Register. 
Written  comments  received  pursuant  to 
this  proposed  rule  will  be  available  for 
public  inspection  m  the  Office  of  the 
Manager.  Federal  Crop  Insurance 
Corporation,  Room  4O90,  South  Building, 
U.S.  Department  of  Agriculture, 
Washington,  DC  20250  during  regular 
business  hours,  Monday  through  Friday. 

List  of  Subjects  In  7  CFR  Part  401 

General  crop  insurance  regulations. 
Com  endorsement. 

Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act.  as  amended  (7  U.S.C.  1501  et  seq). 
the  Federal  Crop  Insurance  Corporation 
proposes  to  amend  the  General  Crop 
Insurance  Regulations  (7  CFR  Part  401), 
effective  for  the  1988  and  succeeding 
crop  years,  as  follows: 

PART  401— (AMENDED) 

1.  The  authority  citation  for  7  CFR 
Part  401  continues  to  read  as  follows: 

Authority:  Sees.  506,  516.  Pub.  L  75-430.  52 
Slat.  73.  77,  as  amended  (7  U.S.C.  1506, 1516). 

2,  7  CFR  Part  401  is  amended  to  add  a 
new  section  to  be  known  as  7  CFR 
401.111  Com  Endorsement,  effective  for 
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the  19(58  and  Succeeding  Crop  Years,  to 
read  as  foUows; 

§401.111     Com  endorsement 

The  provisions  of  the  Com  Crop 
Insurance  Endorsement  for  the  1988  and 
subsequent  crop  years  are  as  follows: 

Federal  Crop  Insurance  Corporation 

r,  ■  ■  •)  EnJorst'nwnt 

1.  Insured  Crop 

a.  The  crop  insured  will  be  field  com 
("com")  planted  for  harvest  as  grain  or 
silage. 

b.  In  addition  to  the  com  not  insurable 
according  to  section  2  of  the  general  crop 
insurance  policy,  we  do  not  insure  any  corn; 

(1)  On  whi'ih  the  corn  was  destroyed  or  put 
to  another  use  for  the  purpose  of  conforming 
with  any  other  procram  administered  by  the 
United  States  Department  of  Agriculture; 

(2)  Unless  the  acreage  is  planted  in  rows 
far  enough  apart  to  permit  mechanical 
cultivation;  nr 

(3)  Planted  for  silage  unless  a  silage 
amendment  has  been  completed. 

c.  If  the  actuarial  table  for  the  county 
provides  a  "silage  only  guarantee",  coverage 
is  only  available  with  the  completion  of  the 
silage  amendment. 

d.  A  late  planting  agreement  will  be 
available  for  corn. 

2.  Causes  of  Loss 

The  insurance  provided  is  against 
unavoidable  loss  of  production  resulting  from 
the  following  causes  occurring  within  the 
insurance  period: 

a.  Adverse  weather  conditions; 

b.  Fire; 

c.  Insects; 

d.  Plant  disease; 

e.  WildhtV; 

f  F^rthqudke; 

g.  Volcanic  eruption;  or 

h.  If  applicable,  failure  of  the  irrigation 
water  supply  due  to  an  unavoidable  cause 
occurring  after  the  beginning  of  planting: 
unless  those  causes  are  excepted,  excluded, 
or  limited  by  the  actuanai  table  or  section  9 
of  the  general  crop  insurance  policy. 

3.  Annua!  Premium 

a.  The  annual  premium  amount  is 
computed  by  multiplying  the  production 
guarantee  times  the  price  election,  times  the 
premium  rate,  times  the  insured  acreage, 
times  your  share  at  the  time  of  planting. 

b.  If  you  are  eligible  for  a  prem.ium 
reduction  in  excess  of  5  pert;enl  based  on 
your  insurance  expenence  through  the  1983 
crop  year  under  the  terms  of  the  experience 
table  contained  in  the  corn  policy  for  the  1984 
crop  year,  you  will  continue  to  receive  the 
benefit  of  the  reduction  subject  to  the 
following  conditions; 

(1|  No  premium  reduction  will  be  retained 
after  the  1989  crop  year. 

|2)  The  premium  reduction  will  not  increase 
because  of  favorable  expenence; 

(3)  The  premium  reduction  will  decrease 
because  of  unfavorable  experience  in 
accordance  with  the  terms  of  the  policy  in 
effect  for  the  1985  crop  yean 

(4)  Once  the  loss  ratio  exceeds  .80.  no 
further  premium  reduction  will  apply; 


|5)  Participetion  must  be  continuous. 

4.  Insurance  Period 

The  calendar  date  for  the  end  of  the 
insurance  period  is  the  date  immediately 
following  planting  as  follows: 

(a)  Val  Verde.  Edwards.  Kerr.  Kendall, 
Bexar.  Wilson.  Karnes.  Goliad,  Victoria,  and 
Jackson  counties,  Texas,  and  all  Texas 
counties  lying  south  thereof,  September  30; 

(b)  Clark,  Cowlitz,  Grays  Harbor.  Island, 
Jefferson,  King,  Kitsap,  Lewis,  Pierce,  Skagit, 
Snohomish,  Thurston,  Wahkiakum,  and 
Whatcom  counties.  Washington.  October  31; 

(c)  All  other  counties  where  our  actuarial 
table  shows: 

(a)  only  a  silage  guarantee: 

(b)  both  a  grain  and  a  silage  guarantee  on 
any  acreage  of  corn  harvested  for  silage, 
September  305 

(d)  All  other  counties  and  stales,  December 
10. 

5.  Unit  Division 

Com  acreage  that  would  otherwise  be  one 
unit,  as  defined  in  section  17  of  the  general 
crop  insurance  policy,  may  be  divided  into 
more  than  one  unit  if  you  agree  to  pay 
additional  premium  as  provided  for  by  the 
actuarial  tabk  and  if  for  each  proposed  unit 
you  maintain  written  verifiable  records  of 
planted  acreage  and  harvested  production  for 
at  least  the  previous  crop  year.  Production 
reports  by  unit  based  on  those  records  should 
be  filed  as  early  as  possible  but  must  be  filed 
by  no  later  than  the  date  required  by 
subsection  4.d.  of  the  general  crop  insurance 
policy  and  either; 

a.  Acreage  planted  to  the  insured  com  crop 
is  located  in  separate,  legally  identifiable 
sections  (except  in  Florida)  or,  in  the  absence 
of  section  descriptions  (and  in  Florida)  the 
land  is  identified  by  separate  ASCS  Farm 
Serial  Numbers,  provided: 

(1)  the  boundaries  of  the  section  or  ASCS 
Farm  Serial  Number  are  clearly  identified, 
and  the  insured  acreage  can  be  easily 
determined;  and 

(2)  The  com  is  planted  in  such  a  manner 
that  the  planting  pa  Item  does  not  continue 
into  an  adjacent  section  or  ASCS  Farm  Serial 
Number;  or 

b.  Acreage  planted  to  the  insured  com  is 
located  in  a  single  section  or  ASCS  Farm 
Serial  Number  and  consists  of  acreage  on 
which  both  an  irrigated  and  non-irrigated 
practices  are  carried  out.  provided; 

(1)  Ckim  planted  on  the  irrigated  acreage 
does  not  continue  into  nonirrigated  acreage 
in  the  same  rows  or  planting  pattern 
(nonirrigated  corners  of  a  center  pivot 
irrigation  system  planted  to  insured  corn  are 
part  of  the  irrigated  unit.  The  production  from 
the  total  unit,  both  irrigated  and  nonirrigated, 
is  combined  to  determine  your  unit  for  the 
purpsoe  of  determining  the  guarantee  for  the 
unit.);  and 

(2)  Planting,  fertilizing,  and  harvesting  are 
carried  out  in  accordance  with  recognized 
good  irrigated  and  non-irrigated  farming 
practices  for  the  area. 

If  you  have  a  loss  on  any  unit,  production 
records  for  all  harvested  units  must  be 
provided.  Production  that  is  commingled 
between  units  will  cause  the  production  from 
those  units  commingled  to  be  combined  for 
the  purpose  of  calculating  an  indemnity. 
• 


6.  Notice  of  Damage  or  Loss 

In  addition  to  the  notices  required  in 
section  8  of  the  general  crop  insurance  policy, 
you  must  give  us  written  notice  if  you  have 
been  prevented  from  planting  at  least  your 
ASCS  permitted  acreage  on  any  Farm 
Number  to  com  or  any  other  non-conserving 
corp  through  the  prevented  planting  date. 
Such  notice  must  be  given  no  later  than  the 
acreage  reporting  date.  For  purposes  of 
section  8  of  the  general  crop  insurance  policy 
the  representative  sample  of  the  unharvested 
crop  must  be  at  least  10  feet  wide  and  the 
entire  length  of  the  field.  We  may  reject  any 
claim  for  indemnity  if  you  fail  to  comply  with 
any  of  the  requirements  of  this  section. 

7.  Claim  for  Indemnity 

a.  An  indemnity  will  be  determined  for 
each  grain  unit  by: 

(1)  Multiplying  the  insured  grain  acreage  by 
the  production  guarantee; 

(2)  Subtracting  therefrom  the  total 
production  of  gram  to  be  counted  (See 
subsection  7.d.) 

(3)  Multiplying  this  product  by  the  grain 
price  election;  and 

(4)  Multiplying  this  result  by  your  share. 

b.  When  the  actuarial  table  provides  a 
bushel  guarantee  only  or  a  bushel  and 
tonnage  guarantee  (and  you  do  not  have  a 
timely  signed  silage  option)  all  appraisals 
will  be  made  in  bushels. 

c.  When  the  actuanai  table  provides  a 
tonnage  guarantee,  and  a  com  silage 
amendment  is  in  effect,  the  indemnity  will  be 
determined  in  accordance  with  the  procedure 
shown  on  the  corn  silage  amendment. 

d.  The  total  production  (bushels)  to  be 
counted  for  a  unit  with  a  grain  guarantee  will 
include: 

(1)  All  harvested  production  and  may  be 
adjusted  for  moisture  or  quality  as  follows: 

(a)  Mature  grain  which  otherwise  is  not 
eligible  for  quality  adjustment  will  be 
reduced  .12  percent  for  each  .1  percentage 
point  of  moisture  in  excess  of  15.5  through 
30.0  percent  and  .2  percent  for  each  .1 
percentage  point  of  moisture  from  30.1 
through  40.0  percent;  or 

(b)  Mature  grain  which,  due  to  insurable 
causes,  has  moisture  over  40  percent:  test 
weight  below  40  pounds  per  bushel:  or  kernel 
damage  more  than  15  percent  as  determined 
by  a  grain  grader  licensed  by  the  Federal 
Grain  Inspection  Service  or  licensed  under 
the  United  Slates  Warehouse  Act,  will  be 
adjusted  by: 

(1)  Dividing  the  value  per  bushel  of  such 
corn  by  the  price  per  bushel  of  U.S.  No,  2 
com;  and 

(2)  Multiplying  the  result  by  the  number  of 
bushels  of  such  com. 

The  applicable  price  for  No,  2  com  will  be 
the  local  market  price  on  the  earlier  of  the 
day  the  loss  is  adjusted  or  the  day  such  com 
was  sold.  The  quality  adjustment  will  not 
reduce  the  harvested  production  more  than  75 
percent  so  that  at  least  25  percent  of 
harvested  production  will  count. 

(2)  All  appraised  production  which  will 
include; 

(a)  Unharvested  production  on  harvested 
acreage  and  potential  production  lost  due  to 


UM  I 


Federal  Register  /  Vol.  52.  No.  177  /  Monday.  Sept>-mber  14.  1987  ,    Proposed  Rules  34873 


an  uninsured  causes  and  fcilure  to  follow 
recognized  good  corn  farming  practices; 
|b)  Not  less  than  the  guarantee  for  any 
acreage  which  is  abandoned  or  put  to  another 
use  without  our  prior  written  consent  or 
damaged  solely  by  an  uninsured  cause: 

(c)  Appraised  production  on  unharvested 
acreage: 

(d)  For  any  acreage  of  corn  reported  as 
grain  and  harvested  as  silage,  indemnity 
calculations  will  be  converted  to  a  bushel 
basis  at  the  conversion  rate  shown  in  the 
form  FCl-35  for  silage  harvested  or  appraised 
from  a  grain  variety. 

(e)  Appraised  production  on  insured 
acreage  for  which  we  have  given  written 
consent  to  be  put  to  another  use  unless  such 
acreage  is: 

(i)  Not  put  to  another  use  before  harvest  of 
corn  becomes  general  in  the  country  and 
reappraised  by  us: 

(ii)  Further  damaged  by  an  insured  cause 
and  reappraised  by  us:  or 

(iii)  Harvested. 

e.  A  replanting  payment  is  available  under 
this  endorsement  if  we  determine  it  is 
practical  to  replant  on  a  unit  and  our 
appraisal  does  not  exceed  90  percent  of  the 
guarantee.  The  replanting  payment  will  not 
exceed  8  bushels  multiplied  by  the  price 
election,  multiplied  by  your  share.  When  the 
crop  is  replanted  by  a  practice  that  was 
uninsurable  as  an  original  planting,  the 
guarantee  will  be  reduced  by  the  amount  of 
the  replanting  payment. 

8.  Cancellation  and  Termination  Dates 


State  and  County 


Cancellation  and 
lefminaiion  dales 


val  Veide.  Edwards.  Kert.  Kendall. 
Bexar.  Wilson.  Karnes.  Gobad.  Ve- 
tona.  and  Jackson  Counties. 
Teicas,  and  all  Texas  couniies 
lying  south  Itieteot 

Alabama.  Aiizona.  AfKansas.  Califor- 
nia. Plonda.  Georgia.  Louisiana: 
Mississippi.  Nevada.  (Monh  Caroli- 
na: South  Carolina,  and  El  Paso. 
Hudspeth.  Culberson.  Reeves. 
Loving.  Winkler.  Ector.  Upton. 
Reagan.  Sterling.  CoKe.  Tom 
Green.  Concho.  McCulloch.  San 
Sat».  Mills.  Hamilton.  Bosque. 
Johnson.  TarranL  Wise.  Cooke 
Counties.  Texas,  and  all  Texas 
Counties  lying  south  and  east 
■Jiereol  to  and  including  Terrell, 
Crockett.  Sutton,  Kimble.  GiUespie, 
Blanco.  Comal.  Guadalupe.  Go- 
zales  De  Witt  Lavaca.  Colorado. 
Wharton,  and  Maiagorda  Counties. 
Teicas 

All  other  Texas  counties  and  other 
states. 


February  15 


March  31 


Apm  15 


9.  Contract  Changes 

Contract  changes  will  be  available  at  your 
service  office  by  December  31  preceding  the 
cancellation  date  for  counties  with  an  April 
15  cancellation  date  and  by  November  30 
pr(-.;eding  the  cancellation  date  for  all  other 
counties. 


11  Meaning  of  Terms 

a.  "Harvest"'  of  com  for  grain  on  the  unit 
means  completion  of  combining  and/or 
picking  the  com  for  grain. 

b.  "Section"  means  a  unit  of  measure  under 
the  rectangular  survey  system  describing  a 
tract  of  land  generally  one  mile  square, 
usually  containing  approximately  640  acres. 

Done  in  Washington.  DC,  on  August  18, 
1987. 

E.  Ray  Fosse, 

Manager,  Federal  Crop  Insurance 
Corporation. 

|FR  Doc.  87-21079  Filed  9-11-87:  8:45  am) 
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7CFRPaii401 

lAmdt.  No.  2:  Doc  No  4343S1 

General  Crop  Insurance  Regulations; 
Corn  Silage  Option 

agency:  Federal  Crop  Insurance 

Corpiiration,  USDA, 

action:  Proposed  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  General  Crop  Insurance  Regulations 
(7  CFR  Part  401),  effective  for  the  1988 
and  succeeding  crop  years,  by  adding  a 
new  section,  7  CFR  401,112  to  be  known 
as  the  Corn  Silage  Option,  The  intended 
effect  of  this  rule  is  to  provide  the 
regulations  and  endorsement  containing 
the  provisions  of  crop  insurance 
protection  on  com  on  an  optional  silage 
basis  in  an  endorsement  to  the  General 
Crop  Insurance  policy  which  contains 
the  standard  terms  and  conditions 
common  to  most  crops.  The  authority  for 
the  promulgation  of  this  rule  is 
contained  in  the  Federal  Crop  Insurance 
Act.  as  amended. 

date:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  October  14. 
1987.  to  be  sure  of  consideration. 

address:  Written  comments  on  this 
proposed  rule  should  be  sent  to  Peter  F. 
Cole,  Office  of  the  Manager,  Federal 
Crop  Insurance  Corporation,  Room  4090, 
South  Building,  U,S,  Department  of 
Agriculture,  Washington,  DC  202.50. 

FOR  FUflTHER  INFORMATION  CONTACT: 

Peter  F.  Cole.  Secretary,  Federal  Crop 
Insurance  Corporation.  U.S.  Department 


of  Agriculture.  Washington,  DC  20250, 
telephone  (202)  447-3325. 

SUPPLEMENTARY  INFORMATION:  This 

action  hds  n-i^n  re'-.i^wf  j  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is  April 
1. 1992. 

E,  Ray  Fosse,  Manager,  FCIC,  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  an  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets:  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
ACt;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  imder 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  PR 
29115,  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed, 

FCIC  herewith  proposes  to  add  to  the 
General  Crop  Insurance  Regulations  (7 
CFR  Part  401),  a  new  section  to  be 
known  as  7  CFR  401.112,  the  Com  Silage 
Option,  effective  for  the  1988  and 
succeeding  crop  years,  to  provide  the 
provisions  for  insuring  com  on  an 
optional  silage  basis. 

Upon  publication  of  7  CFR  401.112  as 
a  final  rule,  the  provisions  for  insuring 
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corn  a.s  silage  contained  therein  will 
supersede  those  silage  provisions 
contained  in  7  CFR  Part  432,  the  Corn 
Crop  Insurance  Regulations,  effective 
with  the  beginning  of  the  1986  crop  year 

The  remaining  non-silage  provisions 
contained  in  7  CFR  Part  432  will  be 
reissued  as  7  CF'R  401111,  the  Com 
Endorsement. 

The  present  policy  contained  in  7  CFR 
Part  432  will  be  terminated  at  the  end  of 
the  crop  year  and  later  removed  and 
reserved.  FCIC  will  propose  to  amend 
the  title  of  7  CFR  Part  432  by  separate 
document  so  that  the  provisions  therein 
are  effective  only  through  the  1987  crop 
year. 

Minor  editorial  changes  have  been 
made  to  improve  compatibility  with  the 
new  general  crop  insurance  policy. 
These  changes  do  not  affect  meaning  or 
intent  of  the  provisions.  In  adding  the 
new  Corn  Silage  Option  to  7  CP'R  Part 
401  as  outlined  below,  no  changes  were 
made  to  the  provisions  for  insuring  corn 
as  silage. 

FCIC  herewith  proposes  to  add  to  the 
General  Crop  Insurance  Regulations  (7 
CFR  Part  401).  a  new  section  to  be 
known  as  7  CFR  401.112,  the  Corn  Silage 
Option,  effective  for  the  1988  and 
succeeding  crop  years,  to  provide  the 
provisions  for  insuring  corn  on  an 
optional  silage  basis. 

FCIC  is  soliciting  public  comment  on 
this  proposed  rule  for  30  days  following 
publication  in  the  Federal  Register. 
Written  comments  received  pursuant  to 
this  notice  will  be  available  for  public 
inspection  in  th>.  Office  of  the  Manager. 
Federal  Crop  Insurance  Corporation, 
Room  4090,  South  Building,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250,  during  regular  business  hours. 
Monday  through  Friday. 

List  of  Subjects  in  7  CFR  Part  401 

General  crop  insurance  regulations, 

Corn  silage  option. 

Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.SC.  1501  et  seq.], 
the  Federal  Crop  Insurance  Corporation 
proposes  to  amend  the  General  Crop 
Insurance  Regulations  (7  CFR  Part  401), 
effective  for  the  1988  and  succeeding 
crop  >ears.  in  the  following  instances: 

PART  401— [AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  401  continues  to  read  as  follows: 

Authority:  Sees.  50fi.  Pub  L  75-430,  52  Stat. 
73.  77,  ds  amended  (7  U.SC.  1306.  1516). 

2.  7  CFR  Part  401  is  amended  to  add  a 
r.ew  section  to  be  known  as  7  CFR 
401.112  Corn  Silage  Option,  effective  for 


the  1988  and  Succeeding  Crop  Years,  to 
read  as  follows: 

§401.112    Corn  silage  option. 

The  provisions  of  the  Corn  Silage 
Crop  Insurance  Option  amendment  to 
the  Corn  Crop  Insurance  Endorsement 
for  the  1988  and  subsequent  crop  years 
are  as  follows: 

Federal  Crop  Insurance  Corporation 

Corn  Silage  Option 

Insured's  Name 

Address 

Contract  No.. 

Crop  Year 


Identification  No. 

SSN 

Tax 

Upon  our  approval,  this  amendment  is 
applicable  far  the  1988  and  succeeding  crop 
years. 

1.  You  must  have  a  corn  endorsement  in 
force.  The  corn  endorsement  provides 
guaranteed  protection  on  a  bushel  basis  for 
corn  harvested  as  grain  only. 

2.  All  provisions  of  the  corn  endorsement 
not  in  cortfliot  with  this  amendment  remain 
applicable.  If  a  conflict  exists  between  the 
terms  of  the  endorsement  and  this  silage 
option,  the  terms  of  the  silage  option  apply. 

3.  A  properly  executed  Corn  Silage  Option 
must  be  submitted  to  us  on  or  before  the 
sales  closing  date  if  you  wish  to  insure  your 
corn  as  silage  under  this  amendment. 

4.  The  silage  option  remains  in  force  and 
need  not  be  renewed  annually.  If  you  desire 
to  cancel  the  option,  you  must  do  so  in 
writing  by  the  cancellation  date  shown  in  the 
actuarial  table.  The  silage  option  is 
mandatory  if  required  by  the  actuarial  table. 

5.  Failure  to  submit  a  properly  executed 
silage  option  amendment  by  the  sales  closing 
date  will  result  in  all  your  corn  being  insured 
under  the  terms  and  conditions  of  the  corn 
endorsement. 

6.  All  production  and  appraisals  under  this 
amendment  will  be  in  tons.  When  the  com  is 
harvested  as  silage  and  a  grain  appraisal  is 
made  concurrently  with  a  silage  appraisal, 
and  the  grain/silage  appraisal  is  less  than  4.5 
bushels  per  ton.  the  production  will  be 
reduced  1  percent  for  each  1  tenth  of  a  bushel 
below  4.5  bushels.  The  representative  sample 
required  by  subsection  8. a. (3)  of  the  general 
policy  must  be  at  least  10  feet  wide  and  the 
entire  length  of  the  field.  If  a  representative 
sample  is  not  left  unharvested,  no  reduction 
for  harvested  silage  will  be  allowed. 

7.  If  the  actuarial  table  shows  both  a  grain 
and  silage  guarantee,  and  the  normal  silage 
harvesting  period  has  ended,  we  may 
increase  any  tonnage  appraisal  or  any 
harvested  silage  production  to  65  percent 
moisture  equivalent  to  reflect  the  normal 
moisture  content  of  silage  harvested  during 
the  normal  sjlage  harvesting  period. 


8.  A  replanting  payment  will  be  available 
in  accordance  with  subsection  9.h.  of  the 
general  policy  if  it  is  practical  to  replant.  The 
payment  will  not  exceed  1  ton.  multiplied  by 
the  price  election,  multiplied  by  your  share. 

Your  premium  rate  under  this  amendment 
is  that  specified  for  sihige  corn  on  the 
actuarial  table.  If  only  one  premium  rate  is 
shown  by  the  actuarial  table  it  will  be 
applied  to  both  gram  and  silage.  Mixtures  of 
corn  and  grain  sorghum  are  insurable  for 
silage  only  if  the  sorghum  does  not  exceed  20 
percent  of  the  stand. 

The  end  of  the  insurance  period  under  the 
silage  option  amendment  is  September  30  for 
the  crop  year.  The  silage  option  amendment 
is  not  usable  in  corn  counties  which  offer 
coverage  only  on  a  bushel  basis. 

Insured's  Signature 
(Date) 


Agent's  Signature 


(Date) 


Approved  by  Company 


(Date) 

Done  in  Washington,  DC,  on  August  20, 
1987. 

E.  Ray  Fosse, 

Manager,  Federal  Crop  Insurance 

Corporation. 

[FR  Doc.  87-21078  Filed  *-ll-87:  8:45  am| 

BILUNG  CODE  3410-OB-M 


7  CFR  Part  421 

[Amt.  No.  2;  Docket  No.  4716SI 

Cotton  Crop  Insurance  Regulations 

AGENCY:  Federal  Crop  Insurance 
Corporation.  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  Cotton  Crop  Insurance  Regulations 
(7  CFR  Part  421),  effective  for  the  1988 
crop  year.  The  intended  effect  of  this 
proposed  rule  is  to  maintain  the 
effectiveness  of  the  present  Cotton  Crop 
Insurance  Regulations  only  through  the 
1987  crop  year.  It  is  proposed  in  a 
separate  document  that  the  provisions 
currently  contained  in  this  Part  will  be 
issued  as  an  endorsement  to  the  newly 
proposed  7  CFR  Part  401,  General  Crop 
Insurance  Regulations  (401.119,  Cotton 
Endorsement),  effective  for  the  1988  and 
succeeding  crop  years.  7  CFR  Part  401 
will  be  a  standard  set  of  regulations  and 
a  master  policy  for  insuring  most  crops 
authorized  under  the  provisions  of  the 
Federal  Crop  Insurance  Act,  as 
amended,  and  will  substantially  reduce: 
(1)  The  time  involved  in  amendment  or 
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revision:  (2)  the  necessity  of  the  present 
repetitious  review  process:  and  (3)  the 
volume  of  paperwork  processed  by 
FCIC.  The  authority  for  the  promulgation 
of  this  rule  is  the  Federal  Crop  Insurance 
Act,  as  amended. 

DATE:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  October  14. 
1987.  to  be  sure  of  consideration. 
ADDRESS:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  should  be 
sent  to  Peter  F,  Cole,  Office  of  the 
Manager,  Federal  Crop  Insurance 
Corporation,  Room  40'M.  South  Building, 
U.S.  Department  of  Agriculture, 
Washington,  DC  20250.  Written 
comments  will  be  available  for  public 
inspection  in  the  Office  of  the  Manager, 
Room  4090,  South  Building,  U.S. 
Department  of  Agriculture,  Washington, 
DC  during  regular  business  hours, 
M(;n(!<i_\  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole,  Secretary.  Federal  Crop 
Insurance  Corporation.  U.S.  Department 
of  Agriculture.  Washington,  DC.  20250, 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
August  1,  1989. 

E.  Ray  Fosse.  Manager,  FCIC.  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
SlOO  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal.  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment. 
investment,  productivity,  innovation,  or 
the  ability  of  U.S. -based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act:  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
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officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115,  )une  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Background 

FCIC  has  published  over  40  policies  to 
cover  insurance  on  that  many  different 
crops.  Many  of  the  regulations  and 
policies  contam  identical  language, 
which,  if  changed  requires  that  over  40 
different  policies  be  changed,  both  in  the 
Code  of  Federal  Regulations  (CFR)  and 
the  printed  policy  language.  This 
repetition  of  effort  is  both  inefficient  and 
expensive.  FCIC,  therefore  has 
proposed  to  publish  in  7  CFR  Part  401, 
one  set  of  regulations  and  one  master 
policy  to  contain  that  language  which  is 
identical  in  most  of  the  policies  and 
regulations. 

As  revisions  on  individual  policies  are 
necessary,  FCIC  proposes  to  publish  a 
"crop  endorsement"  which  will  contain 
the  language  of  the  policy  unique  to  that 
crop,  and  any  exceptions  to  the  master 
policy  language  necessary  for  that  crop 
When  an  endorsement  is  published  as  a 
section  to  Part  401,  effective  for  a 
subsequent  crop  year,  the  present  policy 
contained  in  a  separate  part  of  Chapter" 
IV  will  be  terminated  at  the  end  of  the 
crop  year  then  in  effect. 

In  order  to  clearly  establish  that  7 
CFR  Part  421  will  be  effective  only 
through  the  end  of  the  1987  crop  year, 
FCIC  herein  proposes  to  amend  the 
subpart  heading  of  these  regulations  to 
specify  that  such  will  be  the  case. 

It  is  proposed  that  the  new  Cotton 
Endorsement  will  be  published  as  an 
endorsement  to  7  CFR  Part  401  §  401.119, 
Cotton  Endorsement),  and  become 
effective  for  the  1988  and  succeeding 
crop  years.  Upon  final  publication,  the 
provisions  of  the  Cotton  Crop  Insurance 
Regulations,  now  contained  in  7  CFR 
Part  421,  would  be  superseded. 
Therefore,  FCIC  proposes  to  amend  the 
subpart  heading  to  provide  that  7  CFR 
Part  421  be  effective  for  the  1986  and 
1987  crop  years  only. 

List  of  Subjects  in  7  CFR  Part  421 

Crop  insurance.  Cotton. 

Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq). 
the  Federal  Crop  Insurance  Corporation 
hereby  proposes  to  amend  the  Subpart 


heading  to  the  Cotton  Crop  Insurance 
Regulations  (7  CFR  Part  421),  as  follows: 

PART  421— (AMENDED) 

1.  The  Authority  Citation  for  7  CFR 
Part  421  continues  to  read  as  follows: 

Authority:  Sees.  506,  5]  6.  Pub.  L  75-*3a  52 
Stat.  73.  77.  as  amended  (7  U.S.C.  1506, 1516). 

2.  The  Subpart  heading  in  7  CFR  Part 
421  is  revised  to  read  as  follows: 

Subpart— Regulations  for  the  1986  and 
1987  Crop  Years 

Done  in  Wdshington.  DC  on  August  21, 
1987. 

E.  Ray  Fosse, 

Manager,  federal  Crop  Insurance 
Corporation. 

jFR  Doc.  87-21081  Filed  9-11-87;  8  45  am) 

BLLING  CODE  341(M»-M 


7  CFR  Part  438 

lAmdt.  No.  2.  Doc  No  4634SI 

Canning  and  Processing  Tomato  Crop 
Insurance  Regulations 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  Canning  and  Processing  Tomato 
Crop  Insurance  Regulations  (7  CFR  Part 
438).  effective  for  the  1988  crop  year. 
The  intended  effect  of  this  proposed  rule 
is  to  maintain  the  effectiveness  of  the 
present  Canning  and  Processing  Tomato 
Crop  Insurance  Regulations  only 
through  the  1987  crop  year.  It  is 
proposed  in  a  separate  document  that 
the  provisions  currently  contained  in 
this  Part  will  be  issued  as  an 
endorsement  to  the  newly  issued  7  CFR 
Pait  401,  General  Crop  Insurance 
Regulations  as  §  401.114.  Canning  and 
Processing  Tomato  Endorsement, 
effective  for  Lhe  1988  and  succeeding 
crop  years.  7  CFR  Part  401  is  a  standard 
set  of  regulations  and  a  master  policy 
for  insuring  most  crops  which 
substantially  reduces:  (1)  The  time 
involved  in  amendment  or  revision:  (2) 
the  necessity  of  the  present  repetitious 
review  process;  and  (3)  the  volume  of 
paperwork  processed  by  FCIC.  The 
authority  for  the  promulgation  of  this 
rule  is  the  Federal  Crop  Insurance  Act, 
as  amended. 

DATE:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
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submitted  not  later  than  October  14, 
198".  to  be  sure  of  consideration. 
ADDRESS:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  should  be 
sent  to  Peter  F.  Cole,  Office  of  the 
Nlanager,  Federal  Crop  Insurance 
Corporation,  Room  4090,  South  Building, 
Lv'.S.  Department  of  Agriculture, 
Washington,  DC  20^50.  Written 
comments  will  be  available  for  public 
inspection  in  the  Office  of  the  Manager. 
Room  4090,  South  Building,  U.S. 
Department  of  Agriculture,  Washington. 
DC  during  regular  business  hours, 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole.  Secretary.  Federal  Crop 
Insurance  Corporation.  U.S.  Department 
of  Agriculture.  Washington.  DC  20250. 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1,  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
August  1.  1989. 

E.  Ray  Fosse.  Manager.  FCIC.  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S. -based  enterprises  to 
compete  with  foreign-based  enterprises 
i:-.  ;!!;mestic  or  export  markets;  and  (2) 
Certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10  450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V.  published  at  48  FR 
29115,  |une  24,  1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety,  Therefoie.  neither  an 
Environmental  Assessment  nor  an 


Environmental  Impact  Statement  is 
needed. 


Background 

FCIC  has  published  over  40  policies  to 
cover  insurance  on  that  many  different 
crops,  many  of  the  regulations  and 
policies  contain  identical  language, 
which,  if  changed  requires  that  over  40 
different  policies  be  changed,  both  in  the 
Code  of  Federal  Regulations  (CFR)  and 
the  printed  policy  language.  This 
repetition  of  effort  is  both  inefficient  and 
expensive.  FCIC,  therefore,  has 
published  in  7  CFR  Part  401,  one  set  of 
regulations  and  one  master  policy  to 
contain  that  language  which  is  identical 
in  most  of  the  policies  and  regulations. 

As  revisions  on  individual  policies  are 
necessary,  FCIC  proposes  to  publish  a 
"crop  endorsement"  which  will  contain 
the  language  of  the  policy  unique  to  that 
crop,  and  any  exceptions  to  the  master 
policy  language  necessary  for  that  crop. 
When  an  endorsement  is  published  as  a 
section  to  Part  401,  effective  for  a 
subsequent  crop  year,  the  present  policy 
contained  in  a  separate  part  of  Chapter 
IV  will  be  terminated  at  the  end  of  the 
crop  year  then  in  effect. 

In  order  to  clearly  establish  that  7 
CFR  Part  433  will  be  effective  only 
through  the  end  of  the  1987  crop  year, 
FCIC  herein  proposes  to  amend  the 
subpart  heading  of  these  regulations  to 
specify  that  such  wil  be  the  case. 

It  is  proposed  that  the  new  Canning 
and  Processing  Tomato  Endorsement 
will  be  published  as  an  endorsement  to 
7  CFR  Part  401  (401.114.  Canning  and 
Processing  Tomato  Endorsement),  and 
become  effective  for  the  1988  and 
succeeding  crop  years.  Upon  final 
publication,  the  provisions  of  the 
Canning  and  Processing  Tomato  Crop 
Insurance  Regulations,  now  contained  in 
7  CFR  Part  438,  would  be  superseded. 
Therefore,  FCIC  proposes  to  amend  the 
subpart  heading  to  provide  that  7  CFR 
Part  438  be  effective  for  the  1986  and 
1987  crop  years  only. 

List  of  Subjects  in  7  CFR  Part  438 

Crop  insurance.  Canning  and 
processing  tomato. 

Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.), 
the  Federal  Crop  Insurance  Corporation 
hereby  proposes  to  amend  the  Subpart 
heading  to  the  Canning  and  Processing 
Tomato  Crop  Insurance  Regulations  (7 
CFR  Part  436).  as  follows: 

PART  438— [AMENDED] 

1.  The  Authority  citation  for  7  CFR 
Part  438  continues  to  read  as  follows: 


Authority:  Sees.  506,  516,  Pub.  L.  75-430.  52 
Stat,  73,  77.  as  amended  (7  U.S.C.  1506,  1516). 

2.  The  Subpart  heading  in  7  CFR  Part 
438  is  revised  to  read  as  follows: 

Subpart— Regulations  for  the  1986  and 
1987  Crop  Years 

Done  in  Washington.  DC  on  August  20. 
1987. 

E.  Ray  Fosse, 

Manager,  Federal  Crop  Insurance 

Corporation. 

[FR  Doc.  87-21087  Filed  ^-11-67;  8:45  am) 

BILLINO  CODE  341(M)»-M 


Agricultural  Marketing  Service 

7  CFR  Part  981    J 

Almonds  Grown  In  California; 
Administrative  Rules  and  Regulations 
Governing  Quality  Control 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
change  the  administrative  rules  and 
regulations  established  under  the 
Federal  marketing  order  for  California 
almonds  to  change  the  tolerance  for 
inedible  almonds  from  3  percent  to  0 
percent.  The  change  would  improve  the 
quality  of  California  almond  shipments. 

DATE:  Comments  must  be  received  by 
September  29, 1987, 

ADDRESS:  Interested  persons  are  invited 
to  submit  written  comments  concerning 
this  proposal.  Comments  must  be  sent  in 
triplicate  to  the  Docket  Clerk,  USDA, 
AMS.  Fruit  and  Vegetable  Division.  P.O. 
Box  96456.  Room  2085,  South  Building, 
Washington,  DC  20090-6456  Comments 
should  reference  the  date  and  page 
number  of  this  issue  of  the  Federal 
Register  and  will  be  available  for  public 
inspection  in  the  Office  of  the  Pocket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  M.  Scanlon,  Acting  Chief, 
Marketing  Order  Administration  Branch, 
F&V,  AMS.  USDA,  Room  2523.  South 
Building,  P.O.  Box  96456.  Washington, 
DC  20090-6456:  telephone:  (202)  447- 
5697. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act.  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
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considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act 
(the  "Act,"  7  U.S.C.  601  through  674).  as 
emended,  and  rules  issued  thereunder, 
are  unique  in  that  they  are  brought 
about  through  group  action  of 
essentially  small  entities  acting  on  their 
own  behalf.  Thus,  both  statutes  have 
small  entity  orientation  and 
compatibility. 

There  are  approximately  105  handlers 
of  almonds  under  the  marketing  order 
for  California  almonds  who  are  subject 
to  regulation  during  the  course  of  the 
current  season.  There  are  approximately 
7.500  producers  in  the  regulated  area. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2  (1985))  as 
those  having  average  annual  gross 
revenues  for  the  last  three  years  of  less 
than  SlOO.OOO.  and  agricultural  service 
firms  have  been  defined  as  those  whose 
gross  annual  receipts  are  less  than 
SI. 500, 000.  The  majority  of  handlers  and 
producers  of  California  almonds  may  be 
classified  as  small  entities. 

This  proposed  rule  would  lower  from 
3  percent  to  0  percent  the  tolerance  for 
inedible  almonds  in  each  variety  of 
almonds  processed  by  handlers"  The 
change  is  proposed  in  view  of  a 
projected  high  quality  1987  almond  crop. 
It  is  the  general  policy  of  the  Almond 
Board  of  California  (ABC)  to  recommend 
adjustments  in  the  inedible  tolerance 
based  on  crop  quality. 

When  crop  quality  is  poor,  the 
precentage  of  inedibles  in  lots  of 
almonds  received  by  handlers  from 
growers  is  high,  and  handlers  have 
difficulty  removing  inedibles  to  meet 
low  tolerances  with  the  constraints  of 
industry  processing  capabilities. 
Inedibles  are  removed  by  a  combination 
of  machine  and  manual  labor.  Thus. 
handlers  need  the  flexibility  provided  by 
a  higher  tolerance  precentage  for 
inedibles  when  the  quality  is  poor.  On 
the  other  hand,  when  crop  quality  is 
good  and  there  are  few  inedibles  in  lots 
of  almonds  received  by  handlers, 
handlers  have  the  capability  of 
removing  a  larger  percentage  of  the 
inedibles.  In  this  case,  a  lower  tolerance 
is  warranted.  Therefore,  it  is  the 
Agency's  view  that  the  proposed  lower 
tolerance  for  inedible  almonds  can  be 
implemented  without  handlers  incurring 
significant  additional  costs. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 


proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  proposal  would  amend 
§981.442(a)(4)  of  Subpart— 
Administrative  Rules  and  Regulations 
issued  under  marketing  agreement  and 
Order  No.  981  (7  CFR  Part  981),  both  as 
amended,  regulating  the  handling  of 
almonds  grown  in  California.  The  order 
is  effective  under  the  Act.  The  proposal 
is  based  on  a  recommendation  of  the 
ABC,  which  is  responsible  for  local 
administration  of  the  order,  and  other 
information. 

Section  901.442(a)(4)  of  the 
administrative  rules  and  regulations 
currently  requires  the  weight  of  inedible 
kernels  in  each  variety  in  excess  of  3 
percent  of  the  kernel  weight  received  by 
handlers  to  be  reported  to  the  ABC.  This 
weight  must  be  accumulated  during 
processing  and  delivered  to  the  ABC  or 
ABC  accepted  crushers,  feed 
manufacturers,  or  feeders. 

It  IS  proposed  to  amend  §981.442(a)(4) 
by  changing  the  tolerance  for  calculating 
a  handler's  disposition  obligation  from  3 
percent  to  0  percent.  This  action  would 
allow  for  stricter  quality  control  while 
still  maintaining  ample  supplies  of 
almonds  to  meet  trade  demand.  The 
change  is  intended  to  provide  a  higher 
quality  product  to  almond  users  and 
consumers.  The  industry  has  the 
capability  of  implementing  such  stricter 
control  due  to  a  projected  high  quality 
1987  almond  crop. 

Interested  persons  are  invited  to 
submit  their  views  and  comments  on 
this  proposal.  A  15-day  comment  period 
is  considered  adequate  because  the 
current  crop  year  began  on  July  1, 1987. 
Handlers  are  now  receiving  and 
processing  1987  crop  almonds,  and  they 
need  to  know  as  soon  as  possible 
whether  or  not  a  change  in  the  inedible 
tolerance  will  be  adopted. 

List  of  Subjects  in  7  CFR  Part  981 

Marketing  agreements  and  orders, 
Almonds.  California. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  981  is  proposed  to 
be  amended  as  follows: 

PART  981— ALMONDS  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  981  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31,  as 
amended:  7  U.S.C.  601-674. 

Subpart— Administrative  Rules  and 
Regulations 

2.  Section  §  981.442  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)(4)  to  read  as  follows: 


5  961442     Quality  control. 

(a)-    •   • 

(4)  Disposition  oblisation.  The  weight 
of  inedible  kernels  in  excess  of  0  percent 
of  kernel  weight  reported  to  the  Board  of 
any  variety  received  by  a  handler  shall 
constitute  that  handler's  disposition 
obligations.    *  *  * 
•         •        •        •        • 

Dated:  September  4. 1987. 
Ronald  L  Cioffi. 

Acting  Dfputy  Director,  Fruit  and  Vegetable 

Division. 

jFR  Doc.  87-21090  Filed  9-11-87:  8:45  am] 

BIU.ING  CODE  a410-02-W 


Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  94 

[Docket  No.  85-080] 

Importation  of  Meat  and  Animal 
Products 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
AcrrtON:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
amend  the  regulations  in  9  CFR  Part  94 
by  uniformly  changing  the  language 
which  prohibits  entry  into  the  United 
States  of  certain  animal  products,  to 
language  which  would  prohibit  the 
importation  of  such  products.  This 
proposal  would  also  change  the  present 
requirement  that  specified  certificates 
accompany  certain  imported  articles  to 
a  requirement  that  the  specified 
certificates  both  accompany  the  articles 
and  be  presented  to  an  authorized 
inspector  of  the  United  States 
Department  of  Agriculture  at  the  time  of 
importation.  This  proposal  would  also 
require  that  certificates  accompany 
cured  and  cooked  meats  imported  from 
countries  where  foot-and-mouth  disease 
or  rinderpest  exists  and  be  presented  at 
the  port  of  arrival  in  the  United  States. 
These  changes  would  enhance  the 
ability  of  the  Department  to  enforce  9 
CFR  Part  94  and  would,  therefore,  assist 
the  effort  to  prevent  the  introduction  of 
certain  animal  diseases  info  the  United 
States. 

DATE:  Consideration  will  be  given  only 
to  comments  postmarked  or  received  on 
or  before  November  13, 1987. 

ADDRESSES:  Send  an  original  and  two 
copies  of  written  comments  to  Steven  B. 
Farbman,  Assistant  Director,  Regulatory 
Coordination  APHIS,  USDA,  Room  728. 
Federal  Building,  6505  Belcrest  Road, 
Hyatfsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  Number 
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85-080.  Comments  received  may  be 
inspected  in  Room  728  of  the  Federal 
Building  between  8  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Richard  Bowen,  Import-E.xporf  and 
Fmergoncy  Planning  Staff,  VS.  APHIS, 
l'SD.\,  Room  806,  Federal  Building.  6505 
Belcrest  Road,  Hyattsville.  MD  20782. 
301-436-6499. 
SUPPLEMENTARY  INFORMATION: 

Background 

Importation  Prohibitions 

The  regulations  in  9  CFR  Part  94 
(referred  to  below  as  the  regulations) 
regulate,  among  other  things,  the 
importation  into  the  United  States  of 
certain  animals,  meat,  and  animal 
products.  These  regulations  are 
designed  to  prevent  the  introduction  into 
the  United  States  of  foot-and-mouth 
disease,  rinderpest.  African  swine  fever, 
hog  cholera,  swine  vesicular  disease, 
and  viscerotropic  velogenic  Newcastle 
disease.  However,  in  certain  instances 
in  9  CFR  Part  94,  terminology  prohibiting 
"entry  '  is  used  where  terminology 
prohibiting  "importation"  is  intended. 

The  term  "importation"  under  the 
animal  quarantine  laws  means  to  bring 
within  the  territorial  limits  of  the  United 
States.  The  term  "entry  '  means  to 
introduce  into  the  commerce  of  the 
United  States  after  release  fro 
government  detention. 

In  order  to  exclude  the  diseases  noted 
above,  the  regulations  should  provide 
for  the  least  possible  risk  of  animals, 
meat,  or  animal  products  that  could 
transmit  the  diseases  to  domestic 
animals.  This  prevention  is  most 
effectively  accomplished  by  restricting 
or  prohibiting  the  importation  of  such 
animals,  meat,  or  animal  products, 
where  control  can  be  exercised  over 
articles  prior  to  their  entry  into  the 
commerce  of  the  United  States. 

As  noted  above,  however,  the 
regulations  in  some  cases  prohibit  or 
restrict  entry'  instead  of  importation. 
This  distinction  is  important  because 
prohibited  animals,  meat,  and  animal 
products  are  often  confiscated  during 
customs  inspections  at  ports  of  entry 
after  the  articles  have  been  imported  but 
before  they  have  been  entered  into  the 
United  States.  In  some  cases,  penalties 
cannot  be  successfully  imposed  on 
viohitnrs  because  the  imported  articles 
have  been  confiscated  before  their 
entry.  Such  cases  reduce  the 
effectiveness  of  the  regulations  in 
deterring  attempts  to  bring  prohibited 
articles  into  the  L'nited  States. 

This  proposal  would  amend  the 
li'.ngu.ige  of  the  regulations  to  specify 


that  a  violation  occurs  upon  the 
importation,  not  the  entry,  of  a 
prohibited  article.  Language  in  the 
regulations  prohibiting  entry  into  the 
United  States  of  certain  animals,  meat, 
and  animal  products  would  be  uniformly 
changed  to  language  prohibiting  the 
importation  of  such  articles. 

Port  of  Arrival 

The  proposal  would  substitute  the 
term  "port  erf  arrival"  for  the  present 
term  "port  of  entry,"  which  is  used  in 
various  sections  in  Part  94.  Imported 
meats  or  animal  products  must  satisfy 
various  requirements  at  the  port  of 
entry,  such  as  inspection  or  presentation 
of  certificates  before  the  meat  or  animal 
products  are  released  from  the  port  into 
the  United  States.  However,  in  som.e 
cases,  meat  products  may  arrive  at  one 
port  (the  port  of  arrival)  and  be  shipped 
to  another  location  (the  port  of  entry)  at 
which  formal  clearance  through 
Customs  and  other  requirements  are 
accomplished.  Such  shipment  of 
uncleared  meat  or  animal  products 
within  the  United  States  presents  a  risk 
of  disease  transmission,  as  pilferage, 
loss,  or  container  damage  while  in 
transit  may  allow  transmission  of 
disease  organisms  to  domestic  animals. 

The  Department  believes  that  this  risk 
can  be  minimized  by  ensuring  that  the 
provisions  of  Part  94,  which  control  the 
importation  of  meat  and  animal 
products,  are  applied  at  the  port  of 
arrival,  rather  than  the  port  of  entry. 
Therefore,  the  term  "port  of  entry" 
would  be  changed  to  "port  of  arrival" 
wherever  it  appears  in  Part  94. 

Presentation  of  Certificates 

In  some  cases,  meat  or  meat  products 
shipped  from  countries  not  recognized 
by  the  United  States  Department  of 
Agriculture  as  free  of  the  diseases 
addressed  in  the  regulations  are 
permitted  importation  into  the  United 
States  if  they  are  processed  in  such  a 
way  as  to  eliminate  the  risk  of  spreading 
the  diseases  from  the  country  of 
shipment  to  the  United  States,  and  are 
accompanied  by  required 
documentation. 

In  certain  cases,  when  these  articles 
are  shipped  for  importation  into  the 
United  States,  they  must  be 
accompanied  by  prescribed  certificates 
and,  if  required,  other  documents  that 
attest  that  the  required  conditions  for 
the  preparation  and  shipment  of  the 
products  have  been  met.  Currently,  the 
regulations  require  only  that  these 
certificates  accompany  the  articles  to 
the  United  States.  In  order  for  the 
Department  to  confirm  that  the 
prescribed  conditions  for  the  articles' 
importation  have  been  met,  it  is 


necessary  to  require  not  only  that  the 
certificates  accompany  the  meat  or  meat 
products,  but  also  that  they  be  presented 
to  the  Department's  authorized  inspector 
at  the  time  of  importation.  This  proposal 
includes  provisions  that  would  require 
that  the  meat  certificates  be  presented 
to  the  Department's  authorized  inspector 
at  the  port  of  arrival  upon  the  arrival  of 
the  products  in  the  United  States. 

Importation  From  Countries  Not 
Recognized  by  the  United  States 
Department  of  Agriculture  as  Free  of 
Rinderpest  and  Foot-and-Mouth  Disease 

Cured  meats  and  cooked  meats  are 
permitted  importation  into  the  United 
States  from  countries  where  rinderpest 
or  foot-and-mouth  disease  exists,  if 
those  meats  are  prepared  and 
transported  according  to  specified 
conditions  which  eliminate  the  risk  of 
disease  transmission.  Currently,  no 
certificate  attesting  to  the  fulfillment  of 
these  conditions  is  required  to 
accompany  the  meats  to  the  United 
States.  The  Department  has  found, 
however,  that  visual  inspection  of  the 
meats  at  the  port  of  arrival  is  not 
adequate  to  determine  that  the  meats 
were  prepared  and  transported 
according  to  the  conditions  necessary  to 
eliminate  the  risk  of  disease 
transmission.  In  order  to  provide  a 
mechanism  whereby  the  Department 
can  confirm  that  the  required  conditions 
have  been  met,  it  is  proposed  that 
importation  of  such  meats  be  permitted 
only  if  the  meats  are  accompanied  by  a 
certificate  issued  by  an  authorized 
official  of  the  national  government  of 
the  country  of  origin,  stating  that  the 
m.eats  have  been  prepared  according  to 
the  conditions  for  cooking  or  curing 
specified  in  §  94.4.  Upon  arrival  of  the 
meats  in  the  United  States,  the 
certificate  must  be  presented  to  an 
authorized  inspector  at  the  port  of 
arrival.  | 

Miscellaneous 

This  document  would  define  certain 
terms  and  also  make  certain 
nonsubstantive  changes  in  the 
regulations  for  purposes  of  clarity. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

This  proposed  rule  is  issued  in 
conformance  with  Executive  Order 
12291  and  has  been  determined  to  be  not 
a  "major  rule."  Based  on  information 
compiled  by  the  Department,  it  has  been 
determined  that  this  proposed  rule 
would  have  an  effect  on  the  economy  of 
less  than  Si 00  million:  would  not  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
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Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and 
would  not  cause  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  m  domestic  or  export 
markets. 

The  majority  of  this  proposal  is 
concerned  with  clarifying  where  certain, 
presently  required,  certificates  m.ust  be 
presented  to  U.S.  officials  upon  arrival 
of  certain  animal  products  in  the  United 
States,  specifying  that  such  certificates 
must  be  presented  at  the  port  of  arrival, 
rather  than  at  the  port  of  entr>'.  With 
two  exceptions,  this  proposal  would  not 
alter  the  present  provisions  governing 
which  products  require  certification 
when  shipped  to  the  U.S, 

The  proposal  that  presentation  of  the 
certificates  be  made  at  the  port  of 
arrival  would  have  no  economic  impact, 
other  than  that  of  facilitating  imposition 
of  penalties  on  violators  of  the 
regulations.  The  Department  anticipates 
that  total  additional  penalties  collected 
annually  because  of  the  proposed 
changes  would  amount  to  less  than 
$4,000. 

The  change  that  does  affect 
certification  would  establish  provisions 
to  require  certification  for  importation  of 
cooked  or  cured  meats  from  countries 
where  rinderpest  or  foot-and-mouth 
disease  exists.  The  economic  impact  of 
obtaining  certification  would  be 
minimal,  and  the  products  affected 
would  represent  significantly  less  than  1 
percent  of  all  such  animal  products 
entering  the  U.S.  economy. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

The  regulations  in  this  proposal 
contain  no  information  collection  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507  e/ sec;.). 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372, 
Vvhich  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (See  7  CFR  Part  3015,  Subpart 
V). 

List  of  Subjects  in  9  CFR  Part  94 

Animal  diseases.  Imports.  Livestock 
and  livestock  products,  Meat  and  meat 


products.  Milk,  Poultry  and  poultry 
products.  African  swine  fever.  Exotic 
Newcastle  disease.  Foot-and-mouth 
disease.  Fowl  pest.  Garbage.  Hog 
cholera.  Rinderpest,  Swine  vesicular 
disease. 

Accordingly,  it  is  proposed  to  amend 
regulations  in  9  CFR  Part  94  as  follows: 

PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAGUE),  NEWCASTLE  DISEASE 
(AVIAN  PNEUMOENCEPHALITIS), 
AFRICAN  SWINE  FEVER,  AND  HOG 
CHOLERA:  PROHIBITED  AND 
RESTRICTED  IMPORTATIONS 

1.  The  authority  citation  for  Part  94 
would  be  revised  to  read  as  follows: 

Authority:  7  U.S.C.  147a,  150ee,  161,  162, 
450;  19  U.S.C.  1306;  21  U.S.C.  Ill,  114a:  134a, 
134b,  134c,  and  134f;  31  U.S.C.  9701;  42  U.S  C. 
4331,  4332;  7  CFR  2.17,  2.51,  and  371.2(d). 

2.  In  Part  94,  a  new  §  94.0  would  be 
added  to  read  as  follows: 

§  94.0    Definitions. 

For  the  purpose  of  this  part,  the 
following  terms  have  the  meanings  set 
forth  in  this  section. 

Administrator.  The  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service,  United  States  Department  of 
Agriculture,  or  any  other  employee  of 
the  United  States  Department  of 
Agriculture  to  whom  authority  is 
delegated  to  act  in  his  or  her  stead. 

Authorized  inspector.  Any  employee 
of  the  Animal  and  Plant  Health 
Inspection  Service,  United  States 
Department  of  Agriculture,  or  any  other 
individual  who  is  authorized  by  the 
Administrator  to  enforce  this  part. 

Deputy  Administrator.  The  Deputy 
Administrator,  Veterinarv'  Services, 
Animal  and  Plant  Health  Inspection 
Service,  United  States  Department  of 
Agriculture,  or  any  other  employee  of 
the  United  States  Department  of 
Agriculture  to  whom  authority  is 
delegated  to  act  in  his  or  her  stead. 

Import  (imported,  importation)  into 
the  United  States.  To  bring  into  the 
territorial  limits  of  the  United  States. 

Port  of  arrival.  Any  place  in  the 
United  States  at  which  a  product  or 
article  arrives,  unless  the  product  or 
article  remains  on  the  means  of 
conveyance  on  which  it  arrived  within 
the  territorial  limits  of  the  United  States, 

United  States.  The  several  States,  the 
District  of  Columbia,  Puerto  Rico,  the 
Virgin  Islands  of  the  United  States, 
Guam,  the  Northern  Mariana  Islands,  or 
any  other  territory  or  possession  of  the 
United  States,  except  as  provided  in 
§  94,5  of  th:s  part. 

Veterinary  Ser\-ices.  Veterinary 
Services,  Animal  and  Plant  Health 


Inspection  Service,  United  States 
Department  of  Agriculture. 

Veterinary  Serx-ices  representative. 
An  individual  employed  by  Animal  and 
Plant  Health  Inspection  Service,  United 
States  Department  of  Agriculture,  who  is 
authorized  to  perform  the  function 
involved. 

3.  In  §  94.1,  the  heading  and  paragraph 
(c)  would  be  revised  to  read: 

?  94.1     Designation  of  countries  where 
foot-and-mouth  disease  or  rinderpest 
exists;  importations  prohibited. 
* .    '    •         •         *         • 

(c)  Except  as  otherwise  provided  in 
this  part,  the  importation  of  fresh, 
chilled,  or  frozen  meat  of  ruminants  or 
swine  which  originates  in  a  country  free 
of  foot-and-mouth  disease  and 
rinderpest,  as  designated  in  paragraph 
(a)  of  this  section,  but  which  enters  a 
port  or  otherwise  transits  a  country 
where  foot-and-m,outh  disease  or 
rinderpest  exists  may  be  imported  if: 

(1)  The  meat  is  accompanied  by  the 
foreign  meat  inspection  certificate 
required  by  §  327.4  of  this  title  and,  upon 
arrival  of  the  meat  in  the  United  States, 
the  foreign  meat  inspection  certificate  is 
presented  to  an  authorized  inspector  at 
the  port  of  arrival: 

(2)  The  meat  is  placed  in  the 
transporting  carrier  in  a  hold  or 
compartment  which  was  sealed  in  the 
country  of  origin  by  an  official  of  such 
country  with  serially  numbered  seals 
approved  by  Veterinary  Services,  so  as 
to  prevent  contamination,  and  the 
loading  of  any  cargo  into  and  the 
removal  of  any  cargo  from  such  sealed 
hold  or  compartment,  en  route  to  the 
United  States: 

(3)  The  serial  numbers  of  the  seals 
used  to  seal  the  hold  or  compartment  of 
the  transporting  carrier  are  recorded  on 
the  foreign  meat  inspection  certificate 
which  accompanies  the  meat; 

(4)  Upon  arrival  of  the  carrier  in  the 
United  States  port  of  arrival,  the  seals 
are  found  by  a  Veterinary  Services 
representative  to  be  intact,  and  the 
Veterinary  Services  representative  finds 
that  there  is  no  evidence  indicating  that 
the  seals  were  tampered  with;  and 

(5)  The  meat  is  found  by  an 
authorized  inspector  to  be  as 
represented  on  the  foreign  meat 
inspection  certificate. 

§94.3    [Amended] 

4.  Section  94.3  would  be  amended  by 
changing  "Deputy  Administrator, 
Veterinary  Services"  to  read  "Deputy 
Administrator". 

§94.4     [Amended) 

5.  Section  94.4  would  be  amended  by 
changing  "Deputy  Administrator, 
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Veterinary  Sevices"  to  "Deputy 
Administrator"  each  time  it  appears,  by 
changing  "port  of  entry"  to  "port  of 
arrival"  each  time  it  appears,  and  by 
removing  "said"  each  time  it  appears. 

6.  In  §  94.4,  present  paragraph  [b)(3) 
would  be  redesignated  as  lbjl4J  and  new 
paragraphs  (a)(4)  and  (b)(3)  would  be 
added  to  read  as  follows: 

§  94.4     Cured  or  cooked  meats'  from 
countries  where  foot-and-mouth  disease  or 
rinderpest  exists. 

(a)  *    •    • 

(4)  The  meat  shall  be  accompanied  by 
a  certificate  issued  by  an  official  of  the 
national  government  of  the  country  of 
origin  who  is  authorized  to  issue  the 
foreign  meat  inspection  certificate 
required  by  §  327.4  of  this  title,  stating 
that  such  meat  has  been  prepared  in 
accordance  with  paragraphs  (a)[l],  (a)(2) 
and  (a)(3)(i)  of  this  section.  Upon  arrival 
of  such  cured  meat  in  the  United  States, 
the  certificate  m.ust  be  presented  to  an 
authorized  inspector  at  the  port  of 
arrival. 

(b)  ■   •   • 

(3)  The  meat  shall  be  accompanied  by 
a  certificate  issued  by  an  official  of  the 
national  government  of  the  country  of 
origin  who  is  authorized  to  issue  the 
furt-ign  meat  inspection  certificate 
required  by  §  327,4  of  this  title,  stating 
that  such  meat  has  been  prepared  in 
accordance  with  paragraphs  (b|(l)  and 
(bj(2)  of  this  section.  Upon  arrival  of 
such  cooked  meat  in  the  United  States, 
the  certificate  must  be  presented  to  an 
authorized  inspector  at  the  port  of 
arrival. 

*  •  a  «  • 

7.  In  §  94.6.  paragraph  (d)(2).  the 
reference  to  "Deputy  Administrator, 
\'oterinary  Services."  would  be  changed 
to  "Deputy  Administrator". 

8.  In  §  94.6,  the  first  sentence  in 
footnote  3  would  be  revised  to  read: 

'  The  names  and  addresses  of  approved 

establishments  may  he  obtained  from,  and 
requfsis  for  appro\  a!  of  an  establishment 
ma)  be  made  to,  the  Deputy  Administrator, 
Veterinary  Services,  .^nlma'  and  Plant  Health 
inspection  Service.  United  Stdtes  Department 
of  Agriculture- Washington,  DC  :025O.   *   '   * 

9.  In  §  94.6.  paragraph  (d)(4),  the 
reference  to  "port  of  entry"  would  be 
changed  to  "port  of  arrival". 

10.  In  §  94.6,  paragraph  (e),  the 
reference  to  "Deputy  Administrator, 
Veterinary  Services"  would  be  changed 
to  "Deputy  Administrator". 

1 1.  Section  94,6  would  be  amended  by 
revising  the  introductory  text  in 
paragraph  (g)(1)  to  read  as  follows: 


§  94.6    Carcasses  of  poultry,  game  birds, 
and  other  birds,  parts  or  products  thereof, 
and  eggs  other  than  hatching  eggs; 
restrictions,  exceptions. 

(g)  •   *   * 

(1)  The  eggs  are  accompanied  by  a 
certificate  signed  by  a  salaried 
veterinary  officer  of  the  national 
government  of  the  country  of  origin. 
Upon  arrival  of  the  eggs  in  the  United 
States,  the  certificate  must  be  presented 
to  an  authorized  inspector  at  the  port  of 
arrival.  The  certificate  must  state: 
*        *        *    I    *        * 

12.  In  §  94,6,  in  the  concluding 
paragraph  of  paragraph  (g)(2){ii).  the 
reference  to  "Deputy  Administrator, 
Veterinary  Services'"  would  be  changed 
to  read  "Deputy  Administrator". 

13.  In  §  94.6.  paragraphs  (h)  (2)  and  (3). 
the  references  to  "Deputy 
Administrator,  Veterinary  Services," 
would  be  changed  to  read  "Deputy 
Administrator"  each  time  they  appear. 

§94.7    [Amended] 

14.  In  §  94.7,  the  references  to  "Deputy 
Administrator,  Veterinary  Services," 
would  be  changed  to  read  "Deputy 
Administrator"  each  time  they  appear. 

§§  94.8,  94.9,  94. 1 2  and  94. 1 6    |  Amended  ] 

15.  In  Part  94,  the  footnotes  designated 
as  7a  through  11  would  be  redesignated 
accordingly:  Redesignate  11  as  13,  9  as 
11,  7a  as  9, 10  as  12.  and  8  as  10.  The 
references  to  the  footnotes  in  §§  94.8, 
94.9,  94.12,  and  94.16  would  be  changed 
accordingly:  In  §  94,8,  change  7a  as  9;  in 
§  94.9.  change  8  as  10  and  change  9  as 
11;  in  §  94,12,  change  10  as  12  and 
change  9  as  11:  and  in  §  94.16,  change  11 
as  13. 

16.  Section  94.8  would  be  amended  by 
changing  the  references  to  "Deputy 
Administrator.  Veterinary  Services"  to 
read  "Deputy  Administrator"  each  time 
they  appear,  by  changing  the  references 
to  "port  of  entry"  to  "port  of  arrival" 
each  time  they  appear,  and  by  revising 
the  introductory  text  for  this  section,  the 
introductory  text  in  paragraph  (a),  and 
paragraphs  (a)(3)(v)  and  (a)(3){vi)  to 
read  as  follows: 

§  94.8    Pork  and  pork  products  from 
countries  where  African  swine  fever  exists 
or  is  reasonably  believed  to  exist. 

African  swine  fever  exists  or  the 
Administrator  has  reason  to  believe  that 
African  swine  fever  exists  *  in:  All  the 


countries  of  Africa,  Brazil,  Cuba,  Haiti, 
Italy,  Malta,  Netherlands.  Portugal,  and 
Spain. 

(a)  No  pork  or  pork  products  may  be 
imported  into  the  United  States  from 
any  country  listed  in  this  section  unless: 


(3)  *  *  * 

(v)  It  was  processed  at  only  one 
processing  establishment  in  a  country 
listed  in  this  section:  and 

(vi)  It  is  accompanied  by  a  certificate 
issued  by  an  official  of  the  national 
government  of  the  country  in  which  the 
processing  establishment  is  located  who 
is  authorized  to  issue  the  foreign  meat 
inspection  certificate  required  by  §  327.4 
of  this  title,  stating  that  all  of  the 
requirements  of  this  section  have  been 
met.  Upon  arrival  of  the  pork  or  pork 
products  in  the  United  States,  the 
certificate  must  be  presented  to  an 
authorized  inspector  at  the  port  of 
arrival. 


17.  In  §  94.9,  paragraph  (a)  would  be 
revised  to  read: 

§  94.9    Pork  and  pork  products  from 
countries  where  hog  cholera  exists. 

(a)  Hog  cholera  is  known  to  exist  in 
all  countries  of  the  world  except 
Australia,  Canada,  Denmark,  Dominican 
Republic,  Fiji,  Finland,  Iceland,  New 
Zealand,  Northern  Ireland,  Norway,  the 
Republic  of  Ireland.  Sweden,  and  Trust 
Territory  of  the  Pacific  Islands. '° 


'  This  does  not  include  any  meat  thai  hat  been 
sienl.zeJ  b>  he»\  in  hermelically  se«led  conlainert. 


•  The  Administrator  bases  the  reason  to  believe 
African  swine  fever  exists  in  a  country  on  the 
following  factors:  U)  When  a  country  allows  the 
importation  of  host  animals,  pork  or  pork  products, 
or  vectors  of  African  swine  fever  from  a  country  in 
which  African  swine  fever  exists  under  conditions 
less  stringent  than  those  prescribed  for  importing 


18.  In  §  94,9,  paragraph  (b)(2),  the 
reference  to  "§  94.9(b)(1)  (ii)  or  (iii)" 
would  be  changed  to  read  "paragraphs 
(b)(l}  (ii)  or  (iii)  of  this  section"  and  the 
reference  to  "§  327.2  in  Chapter  III  of 
this  title"  would  be  changed  to  read 
"§  327.2  of  this  title". 

host  animals,  pork  or  pork  products,  or  vectors  of 
African  swine  fever  into  the  United  Slates  from  a 
country  in  which  African  swine  fever  exists;  or  (2) 
When  a  country  allows  the  importation  or  use  of 
African  swine  fever  virus  or  cultures  under 
conditions  less  stringent  than  those  prescribed  for 
the  importation  or  use  of  African  swine  fever  virus 
or  cultures  into  or  within  the  United  States;  or  (3) 
The  proximity  of  a  country  to  another  country  with 
known  outbreaks  of  African  swine  fever  or  (4)  A 
country's  lack  of  a  disease  detection,  control  or 
reporting  system  oupatile  of  detecting  or  controlling 
African  swine  fever  and  reporting  it  to  the  United 
States  in  time  to  allow  this  country  to  take 
appropriate  action  to  prevent  the  introduction  of 
African  swine  fever  into  the  United  States;  or,  (5) 
Any  other  fact  or  circumstance  found  to  exist  which 
constitutes  a  risk  of  introduction  of  African  swine 
fever  into  the  United  States, 

'°  See  also  other  provisions  of  this  part  and  Parts 
92.  95,  96,  and  327  of  this  chapter  for  other 
prohibitions  and  restrictions  upon  importation  of 
swine  and  their  products. 
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19.  In  §  94.9.  paragraph  (b),  the 
introductory  text  and  paragraph  lbj[3j 
would  be  revised  to  read  as  follows: 

«         •         .         .         . 

(b)  No  pork  or  pork  product  may  be 
imported  into  the  United  States  from 
any  country  where  hog  cholera  is  known 
to  exist  unless  it  complies  with  the 
following  requirements: 

(3)  In  addition  to  the  foreign  meat 
inspection  certificate  required  by  §  327.4 
of  this  title,  pork  and  pork  products 
prepared  under  paragraphs  (b)(1)  (li)  or 
(iii)  of  this  section  shall  be  accompanied 
by  a  certificate  that  states  that  the 
provisions  of  paragraphs  (b)(lj  [iij  or 
(iii)  of  this  section  have  been  met.  This 
certificate  shall  be  issued  by  an  official 
of  the  national  government  of  the 
country  of  origin  who  is  authorized  to 
issue  the  foreign  meat  inspection 
certificate  required  by  §  327.4  of  this 
title. ' '  Upon  arrival  of  the  articles  in  the 
United  States,  the  certificate  must  be 
presented  to  an  authorized  inspector  at 
the  port  of  arrival, 
*         *         ♦         .         . 

20.  In  §  94.9.  paragraph  (b)i4).  the 
reference  to  "Deputy  Administrator. 
Veterinary  Services"  would  be  changed 
to  read  "Deputy  Administrator". 

21.  In  §  94.9.  paragraph  (c),  the 
reference  to  "§  94,91bj(l)(i!i)"  would  be 
changed  to  read  "paragraph  (b)(l)(iii)  of 
this  section",  and  the  reference  to 

"§  94.12{b)(l|(iii)"  would  be  changed  to 
read  "§  94,12[b)(l  |(iiil  of  this  part". 

22.  Section  94.10  would  be  revised  to 
read  as  follows: 

5:94.10    Swine  from  countries  where  hog 
cholera  exists. 

(a)  Hog  cholera  is  known  to  exist  in 
all  countries  of  the  world  except 
Australia.  Canada,  Denmark,  Dominican 
Republic,  Fiji.  Finland,  Iceland,  New 
Zealand,  Northern  Ireland,  Norway,  the 
Republic  of  Ireland,  Sweden,  and  Trust 
Territory  of  the  Pacific  Islands.  No 
swine  which  originate  in  or  are  moved 
from  or  transit  any  country  in  which  hog 
cholera  is  known  to  exist  may  be 
ir'iported  into  the  United  States  except 
wild  swine  imported  in  accordance  with 
paragraph  (b)  of  this  section. 

(b)  Wild  swine  may  be  allowed 
importation  b\  the  Deputy 
Administrator  upon  request  in  specific 
cases  under  §  92.4(c)  or  §  92.2  of  this 
chapter. 

23.  In  §  94.11.  the  introductory  text  in 
paragraph  (c)  would  be  revised  to  read 
as  follows: 


' '  Tht"  certification  requited  may  be  placed  on  the 
certificate  prescribed  by  i  327  4  or  may  he 
contained  in  a  separate  document. 


§  94, 11     Restricttons  on  importation  of 
meat  and  other  animal  products  from 
specified  countries. 

•  •         •         •         « 

(c)  Additional  certification.  Meat  of 

ruminants  or  swine  or  other  animal 
products  from  countries  designated  in 
paragraph  (a)  of  this  section  must  be 
accompanied  by  additional  certification 
by  a  full-time  salaried  veterinary  official 
of  the  agency  in  the  national 
government  that  is  responsible  for  the 
health  of  the  animals  within  that 
country.  Upon  arrival  of  the  meat  of 
ruminants  or  swine  or  other  animal 
product  in  the  United  States,  the 
certification  must  be  presented  to  an 
authorized  inspector  at  the  port  of 
arrival.  The  certification  must  give  the 
name  and  official  establishment  number 
of  the  establishment  where  the  animals 
were  slaughtered,  and  shall  state  that: 

•  •  *  •  * 

24.  In  §  94.12.  the  introductory  text  in 
paragraph  (b),  paragraph  (b)(3),  and 
newly  redesignated  footnote  11  would 
be  revised  to  read  as  follows: 

§  94.12    Port(  and  pork  products  from 
countries  where  swine  vesicular  disease 
exists. 

*  •         *  *         « 

(b)  No  pork  or  pork  product  may  be 
imported  into  the  United  States  from 
any  country  where  swine  vesicular 
disease  is  considered  to  exist  unless  it 
complies  with  the  following 
requirements  and  it  is  not  otherwise 
prohibited  importation  under  this  part: 
«         «         •         •         • 

(3)  In  addition  to  the  foreign  meat 
inspection  certificate  required  in  §  327.4 
of  this  title,  pork  or  pork  products 
prepared  under  paragraph  (b)(1)  (ii),  (iii) 
or  (iv)  of  this  section  shall  be 
accompanied  by  certification  that  the 
provisions  of  paragraphs  (b)(l){ii), 
(b)(l)(iii)(A),  or  (b)(l)(iv)(B)(2)  of  this 
section  have  been  met.  The  certification 
shall  be  issued  by  an  official  of  the 
national  government  of  the  countrj'  of 
origin  who  is  authonzed  to  issue  the 
foreign  meat  inspection  certificate 
required  by  §  327.4  of  this  title."  Upon 
arrival  of  the  pork  or  pork  products  in 
the  United  States,  the  certificate  must  be 
presented  to  an  authorized  inspector  at 
the  port  of  arrival. 

25.  In  5  94.12,  the  first  sentence  in 
newly  designated  footnote  number  12 
would  be  revised  to  read: 

'^  The  names  and  addresses  of  approved 
establishments  may  be  obtained  from,  and 
request  for  approval  of  any  establishment 
may  be  made  to  the  Deputy  Administrator, 
Veterinary  Services,  Animal  and  Plant  Health 


'  See  footnote  11  in  {  94.9  of  this  part. 


Insppction  Service.  United  States  Department 
of  Agncuiture.  Washington,  DC  20250.  *   *   * 

26.  In  §  94.12,  paragraph  [b)(4),  the 
reference  to  "Deputy  Administrator, 
Veterinary  Services,"  would  be  changed 
to  read  "Deputy  Administrator". 

27.  In  §  94.13.  in  the  introductory  text, 
the  reference  to  "or  which  vesicular 
disease  is  considered  to  exist;"  would 
be  removed  and  the  reference  to  "Part 
327,  Subchapter  A,  Chapter  III  of  this 
title"  would  be  changed  to  read  "Part 
327of  this  title". 

28.  In  §  94  13,  paragraph  (a)  and  the 
introductory  text  of  paragraph  (b)  would 
be  revised  to  read: 

?  94  13     Restrictions  on  importatio.n  of 

pork  or  pork  products  from  specified 

countries. 

•         *         »         »         t 

(a)  All  such  pork  or  pork  products, 

except  those  treated  in  accordance  with 
§  94.12(b)(l)(i)  of  this  part,  shall  have 
been  prepared  only  in  inspected 
establishments  that  are  eligible  to  have 
their  products  imported  into  the  United 
States  under  the  Federal  Meat 
Inspection  Act  (21  U.S.C.  601  et  seq.) 
and  under  §  327.2  of  this  title  and  shall 
be  accompanied  by  the  foreign  meat 
inspection  certificate  required  by  §  327,4 
of  this  title.  Upon  arri\al  of  the  pork  or 
pork  products  in  the  United  States,  the 
foreign  meat  inspection  certificate  must 
be  presented  to  an  authorized  inspector 
at  the  port  of  arrival. 

(b)  Unless  such  pork  or  pork  products 
are  treated  according  to  one  of  the 
procedures  described  in  §  94.12(b)  of 
this  part,  the  pork  or  pork  products  must 
be  accompanied  by  an  additional 
certificate  issued  by  a  full-time  salaried 
veterinary  official  of  the  agency  m  the 
national  government  responsible  for  the 
health  of  the  animals  within  that 
country.  Upon  arrival  of  the  pork  or  pork 
products  in  the  United  States,  the 
certificate  must  be  presented  to  an 
authorized  inspector  at  the  port  of 
arrival.  The  certificate  shall  state  the 
name  and  official  establishment  number 
of  the  establishment  where  the  swine 
involved  were  slaughtered  and  the  pork 
was  processed.  The  certificate  sh='ll  also 
state  that: 

«        •        •        •        « 

29.  In  §  94.13,  paragraph  (b)(3).  the 
reference  to  "94,13"  would  be  changed 
to  read  "section", 

30.  Section  94.14  would  be  revised  to 
read: 

§  94.14     Swine  from  countries  whe'e  swine 
vesicuiar  disease  exists;  lmportatk>ns 
prohibited. 

(a)  Swine  vesicular  disease  is  known 
to  exist  in  all  countries  of  the  world 
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except  those  listed  in  §  94.12(a)  of  this 
part.  No  swine  which  originate  in  or  are 
moved  from  or  transit  any  country  in 
which  swine  vesicular  disease  is  known 
to  exist  may  be  imported  into  the  United 
States  except  wild  swine  imported  in 
accordance  with  paragraph  (b)  of  this 
section. 

(b)  Wild  swine  may  be  allowed 
importation  by  the  Deputy 
Administrator  upon  request  in  specific 
cases  under  §  92.4(c)  or  §  92.2  of  this 
chapter. 

§94.16    (Amendedl 

31.  In  §  94.16.  paragraph  (b),  the 
references  to  "Deputy  Administrator. 
Veterinary  Services"  would  be  changed 
to  read  "Deputy  Adrr.inistrator"  each 
time  they  appear. 

32.  In  §  94.16,  the  first  sentence  in 
newly  designated  footnote  13  would  be 
revised  to  read; 

' '  The  names  and  addresses  of  approved 
establishments  or  warehouses  or  informatior; 
as  to  approved  manner  of  processing,  and 
request  for  approval  of  any  such 
estabhshment.  warehouse,  or  manner  of 
processing  may  be  made  to  the  Deputy 
Administrator.  Veterinary  Services,  United 
States  Department  of  Agriculture,  Hyattsville. 
Maryland  20-82    *  *   * 

§94.17    (Amendedl 

33.  In  §  94.17,  the  references  to 

"Deputy  Administrator,  Veterinary 
Services."  would  be  changed  to  "Deputy 
Administrator"  each  time  they  appear, 
and  the  reference  to  "(9  CP"R  94.17)" 
would  be  removed. 

Dune  in  Washington.  DC,  this  8th  day  of 

Si-plember  19H7. 

B.G.  Johnson. 

Acting  Dt'puty Administralor,  Veterinary 

Services.  Animal  and  Plant  Health  Inspection 

Service. 

(FR  Doc.  87-20974  Filed  9-U-87,  8;45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

(Airspace  Docket  No.  87-ANIW-191 

Proposed  Establishment  of  Transition 
Area,  Burlington,  CO 

agency:  Federal  Aviation 

Administration  (FAA),  DOT 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  a  700  foot  transition  area  at 
Burlington,  Colorado.  The  area  is 
necessary  to  provide  controlled  airspace 
for  aircraft  executing  a  new  instrument 


approach  procedure  at  Kit  Carson 
Airport. 

DATES:  Comments  must  be  received  on 
or  before  November  11,  1987. 
ADDRESSES:  Send  comments  on  the 
proposal  to:  Manager,  Airspace  & 
System  Management  Branch,  ANM-530, 
Federal  Aviation  Administration, 
Docket  No.  87-ANM-19. 17900  Pacific 
Highway  South,  C-68966,  Seattle,  WA 
98168. 

The  official  docket  may  be  examined 
in  the  Office  of  Regional  Counsel  at  the 
same  address. 

An  informal  docket  may  also  be 
examined  during  nonnal  business  hours 
at  the  address  listed  above. 

FOR  FURTHER  IMFORMATION  CONTACT: 

Ted  MelUnd.  A\M-536,  Federal 
Aviation  Acfaiinistration,  Docket  No.  87- 
ANM-19, 17900  Pacific  Highway  South, 
C-68966,  Seattle,  WA  98168,  Telephone: 
(206)  431-2530. 
SUPPLEMENTARV  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  to  the 
address  listed  above.  Commenters 
wishing  the  FAA  to  acknowledge  receipt 
of  their  comments  on  this  notice  must 
submit  with  those  comments  a  self- 
addressed,  stamped  postcard  on  which 
the  following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  87- 
ANM-19".  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  any  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 


by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Airspace  & 
System  Management  Branch,  17900 
Pacific  Highway  South,  C-68966.  Seattle, 
Washington,  98168.  Communications 
must  identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  11-2  which  describes 
the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  §  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  provide  controlled  airspace 
around  the  Kit  Carson  Airport.  The  area 
will  be  shown  on  aeronautical  charts 
enabling  pilots  to  circumnavigate  the 
area  or  otherwise  comply  with 
instrument  flight  rules  during  instrument 
flight  conditions. 

Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6C  dated  January  2. 
1987. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291:  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  PR  11034: 
February  26,  1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U  S.C,  1348(a),  1354(a),  151C; 
EO  10854;  49  U.S.C  106[g)  (Revised  Pub.  L. 
97-449,  January  12, 1983);  14  CFR  11.69. 
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§71.181     [Amended) 

2.  Section  71.181  is  amended  as 
follows: 

Burlington.  CO,  (New) 

That  airspace  exlpndins  upwaid  from  700 
feel  above  the  surface  withm  a  12  mile  radius 
of  the  Kit  Carson  County  Airport  (lat. 
39°14'27"  N.,  long.  \O2'ir08"  W.). 

Issued  in  Seattle,  Washington,  on  August 
19.  1987. 

Temple  H.  [ohnson,  Jr. 

Manager.  Air  Traffic  Division.  Northwest 
Mountain  Region. 

[FR  Doc.  87-21009  Filed  9-11-87:  8:45  am] 
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14CFRPart71 

1  Airspace  Docket  No.  87-AWP-30) 

Revision  to  Window  Rock,  AZ, 
Transition  Area 

agency:  Federal  Aviation 

.•Xdministration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  revise 
the  description  of  the  Window  Rock, 
AZ.,  transition  area.  The  revision  will 
increase  the  size  of  the  700  foot 
transition  area  southwest  of  the 
Window  Rock  Airport  and  will  provide 
controlled  airspace  for  a  new  instrument 
approach  procedure  to  the  airport.  The 
procedure  will  be  a  random  area 
navigation  approach  to  Runway  02 
IRNAV  RWY  02). 

DATES:  Comments  must  be  received  on 

iir  before  October  20.  1987. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration.  Attn:  Manager, 
Airspace  and  Procedures  Branch.  AWP- 
530,  Docket  .No.  87-AWP-30,  Air  Traffic 
Division,  P.O.  Box  92007,  Worldway 
Postal  Center,  Los  .Angeles,  Califorr.ia 
90009. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Western-Pacific  Region.  Federal 
Aviation  Administration,  Room  6VV14. 
15000  Aviation  Boulevard,  Lawndale, 
California. 

An  informal  docket  may  also  be 
examined  during  normal  jjusiness  hours 
at  the  Office  of  the  Manager,  Airspace 
and  Proceduies  Branch.  Air  Traffic 
Division  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  T.  Tonkai,  Airspace  and 
Procedures  Specialist,  Airspace  and 
Procedures  Branch,  AWP-530,  Air 
Traffic  Division.  Western-Pacific 
Region,  Federal  Aviation 
Administration.  15000  Aviation 
Boulevard.  Lawndale.  California.  90261, 
telephone  (213)  297-1648 


SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatorv' 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Com.munications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  the 
comments  a  seif-addressed.  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Aii^pace  Docket  No.  87-AWP-30."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  comm.enter.  All 
communications  recci\ed  before  the 
specified  closing  date  for  com.ments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Airspace  and 
Procedures  Branch.  Air  Traffic  Division, 
at  15000  Aviation  Boulevard,  Lawndale. 
California  90261.  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  the  FAA  personnel 
concerned  with  this  nilemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  m.ay  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (.NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Airspace  and 
Procedures  Branch,  P.O.  Box  92007, 
Worldway  Postal  Center,  Los  Angeles, 
California  90009.  Communications  must 
identify  the  notice  number  of  this 
NPRM,  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  §  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  revise  the  description  of  the 
W'indow  Rock,  AZ,  transition  area.  This 
revision  will  increase  the  size  of  the  700 
foot  transition  area  southwest  of  the 
Window  Rock  Airport  and  provide 
controlled  airspace  for  a  new  RNAV 


RWY  02  instrument  approach  to  the 
Window  Rock  Airport.  Section  71.181  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6C  dated  January  2. 
1987. 

The  F"AA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  Is  not  a  "major  rule" 
under  Executive  Order  12291:  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034: 
February  26, 1979):  and  (3)  does  not 
warrant  preparation  of  a  regulatoi7 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Transition  areas. 

The  Proposed  .Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1348(al.  1354(a). 
1510;  Executive  Order  10854:  49  U.S.C. 
106(gl  (Revised  Pub.  L.  9'"-449  lanuary 
12,  1983);  14  CFR  11.69. 

2.  Section  71.181  is  amended  as 

follows: 

Window  Rock,  AZ.  [RevisedJ 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  5-mile  radius 
of  Window  Rock  Airport  (lat.  35*3908'  N., 
long.  109°0400'  W  |:  within  3  miles  each  side 
of  the  Gallup  VORTAC  318'  radial,  extending 
from  the  5-mile  radius  area  to  the  Gallup 
VORTAC;  and  within  an  area  bounded  by  a 
ling  beginning  at  lat  35*38'27'  N..  long. 
109'06  35-  W..  to  lat.  35'3T07'  N.,  long. 
108'58'32'  N..  to  lat.  35'27'13"  N..  long. 
109''04  34'  W..  to  lat.  3S°25'26'  N.,  long. 
109'1405"  W.,  to  lat.  35''31'35'  N..  long, 
loe'icrse"  W.,  to  the  point  of  beginning. 

Issued  in  Los  Angeles.  Cahfomia,  on 
August  24,  1987. 

James  Holweger, 

Assistant  Manager.  Air  Traffic  Division. 

BILLING  CODE  <«10-13-M 
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LEPARTMENT  OF  COMMERCE 
Bureau  of  Economic  Analysis 
15CFRParte06 
[Docket  No.  70504-71041 

Annual  Survey  of  U.S.  Direct 
l.westment  Aboard  (bE-11) 

agency:  Bureau  of  Economic  Analysis, 

Commerce. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  notice  sets  forth 
proposed  rules  for  the  BE-11,  Annual 
Survey  of  U.S.  Direct  Ir.vestment 
Abroad,  conducted  by  the  Bureau  of 
F.conomic  Analysis.  US.  Department  of 
Commerce,  under  authority  of  the 
International  Investment  and  Trade  in 
Services  Survey  Act.  Specifically,  the 
proposed  rules  change  the  reporting 
requirements  on  Form  BE-llC  of  the 
survey  to:  (1)  Require  filing  of  a 
complete  BE-llC  report  for  nonbank 
foreign  affiliates  owned  at  least  20 
percent,  but  less  than  25  percent,  by  the 
U.S.  Reporter  and  for  which  total  assets, 
sales,  or  net  income  exceed  SlO  million, 
and  [2]  for  fiscal  year  1987  only,  require 
f.ling  of  a  partial  BE-llC  report  for 
nonbank  foreign  affiliates  owned  at 
least  10  percent,  but  less  than  20 
percent,  by  the  U.S.  Reporter  and  for 
which  total  assets,  sales,  or  net  income 
exceed  $100  million.  For  the  former 
affiliates,  a  Form  BE-llC  with  all  sevr-n 
data  items  completed  would  be  required 
each  year,  for  the  latter  affiliates,  a 
Form  BE-llC  with  only  three  items — 
that  is,  assets,  sales,  and  net  income — 
completed  would  be  required  but  only 
for  fiscal  year  1987,  Previously,  all 
foreign  affiliates  owned  less  than  25 
percent  were  exempt  from  being 
reported  in  the  BE-11  survey.  Some 
reporting  by  lO-to-25-percent-owned 
affiliates  is  needed  because  of  the 
Bureau's  inability  to  provide  reliable 
estimates  for  the  universe  of  all  foreign 
affiliates  without  at  least  some 
information  on  affiliates  owned  between 
10  and  25  percent. 

DATE:  Comments  on  the  proposed  rule 

will  receive  consideration  if  submitted 
in  writing  on  or  before  October  14, 1987. 
ADDRESS:  Comments  may  be  m.ailed  to 
the  Office  of  the  Chief,  International 
Investment  Division  (BE-50).  Bureau  of 
Economic  Analysis,  U.S.  Department  of 
Commerce,  Washington.  DC  20230,  or 
hand  delivered  to  Room  608,  Tower 
Building.  1401  K  Street,  N\V., 
Washington,  DC  20005.  Comments 
received  will  be  available  for  public 
inspection  in  Room  608,  Tower  Building 
between  8:00  a.m.  and  4  00  p.m.  Monday 
through  Fnday. 


FOR  FURTHER  INFORMATION  CONTACT: 
Betty  Barker,  Acting  Chief,  International 
Investment  Division  (BE- 50],  Bureau  of 
Economic  Analysis,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
phone  (202)  523-0659. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  BE-11,  Annual  Survey  of  U.S. 
Direct  Investment  Abroad,  is  a 
mandatory  survey,  conducted  pursuant 
to  the  International  Investment  and 
Trade  in  Services  Survey  Act  (Pub.  L 
94-172,  90  Stdt.  2039,  22  U.S.C.  3101- 
3108,  as  amended  by  section  306  of  Pub. 
L.  98-573).  It  provides  annual  time  series 
on  important  aspects  of  the  operations 
of  U.S.  multinational  companies, 
including  data  on  their  services 
activities  and  international  services 
transactions.  The  survey  covers  a 
sample  of  nonbank  U.S.  parent 
companies  and  their  nonbank  foreign 
affiliates;  the  sample  data  are  used  to 
generate  universe  estim.ates  of  data  for 
parents  and  affiliates  for  years  in  which 
benchmark  surv  eys,  or  censuses,  of  U.S. 
direct  investment  abroad  are  not 
conducted. 

The  BE-11  survey  contains  three 
forms — the  BE-llA.  which  covers  the 
U.S.  Reporter;  the  BE-llB.  which  covers 
majority-owned  foreign  affiliates;  and 
the  BE^llC.  which  covers  minority- 
owned  foreign  affiliates.  This  proposed 
rule  would  alter  the  reporting 
requirements  for  the  BE-llC  form. 

When  the  first  BE-11  surv^ey, 
convering  1983,  was  approved  by  the 
Office  of  Management  and  Budget 
(0MB),  one  of  the  conditions  for 
approval  was  that  the  BE-llC  form  be 
limited  only  to  those  minority-owned 
nonbank  foreign  affiliates  that  were 
owned  25  percent  or  more,  directly  or 
indirectly,  by  the  U.S.  Reporter,  but  not 
more  than  50  percent  by  all  U.S. 
Reporters  of  the  affiliate  combined,  and 
whose  assets,  sales,  or  net  income 
exceeded  SlO  million.  Elimination  of 
reporting  on  the  BE-llC  for  affiliates 
owned  less  than  25  percent  was  ordered 
by  OMB  to  reduce  the  reporting  burden 
on  U.S.  businesses. 

U.S.  direct  investment  abroad, 
however,  is  defined  to  include  all  foreign 
business  enterprises  owned  10  (not  25) 
percent  or  more,  directly  or  indirectly, 
by  a  U.S.  person.  In  preparing  estimates 
for  the  universe  of  all  nonbank  foreign 
affiliates  based  on  the  annual  survey 
data,  the  Bureau  of  Economic  Analysis 
(BEA)  has  thus  lacked  the  information 
needed  to  make  reliable  estimates  for 
affiliates  owned  at  least  10  percent,  but 
less  than  25  percent.  Although  the 
percentage  of  U.S.  ownership  is  low, 
some  of  these  affiliates  are  very  large.  In 


1982,  the  last  year  for  which  information 
is  available,  these  affiliates  accounted 
for  about  8  percent  of  the  nonbank 
affiliate  universe  in  terms  of  assets. 
Their  shares  of  assets  were  much  larger 
in  some  individual  countries.  For 
example,  in  1982,  they  accounted  for  28 
percent  and  17  percent,  respectively,  of 
the  total  assets  of  all  affiliates  in  India 
and  Japan,  countries  that  restrict 
majority  ownership  by  foreigners.  Other 
countries  where  their  shares  exceeded 
15  percent  were  Venezuela,  Austria, 
France,  Greece,  Turkey,  Israel,  and  New 
Zealand. 

In  an  attempt  to  obtain  the  data 
needed  to  produce  reliable  universe 
estimates.  BEA  is  proposing  to  alter  the 
reporting  requirements  on  the  BE-llC 
form  to  (1)  require  filing  of  a  complete 
BE-llC  report  for  nonbank  affiliates 
owned  at  least  20  percent,  but  less  than 
25  percent,  directly  or  indirectly,  by  the 
U.S.  Reporter  and  for  which  anyone  of 
the  exemption  level  items  (i.e.,  total 
assets,  sales  or  gross  operating 
revenues,  or  net  income)  exceeds  $10 
million,  positive  or  negati\e,  and  (2)  for 
fiscal  year  1987  only,  require  filing  of  a 
partial  BE-llC  report  for  nonbank 
affiliates  owned  at  least  10  percent,  but 
less  than  20  percent,  directly  or 
indirectly,  by  the  U.S.  Reporter  and  for 
which  any  one  of  the  three  exemption 
level  items  exceeds  Si 00  million, 
positive  or  negative.  For  the  former 
affiliates,  all  seven  data  items  on  the 
form  must  be  completed  each  yean  for 
the  latter,  only  three  items — assets, 
sales,  and  net  income — must  be 
completed,  and  only  for  fiscal  year  1987. 
The  new  rule,  if  approved,  would  be 
effective  with  the  BE-11  survey  covering 
1987. 

Based  on  data  from  BEA's  1982 
benchmark  survey  of  U.S.  direct 
investment  abroad,  it  is  estimated  that, 
under  the  proposed  rules,  about  65 
nonbank  U.S.  Reporters  would  have  to 
file  complete  BE-llC  reports  each  year 
for  about  140  nonbank  foreign  affiliates 
owned  at  least  20  percent,  but  less  than 
25  percent,  with  assets,  sales,  or  net 
income  exceeding  SlO  million.  In 
addition,  for  fiscal  year  1987  only,  about 
25  nonbank  U.S.  Reporters  would  have 
to  file  partial  BE-llC  reports  for  about 
60  nonbank  foreign  affiliates  owned  at 
least  10  percent,  but  less  than  20 
percent,  with  assets,  sales,  or  net 
income  exceeding  $100  million. 

Executive  Order  12291 

BEA  has  determined  that  this 
proposed  rule  is  not  "major"  as  defined 
in  E.0. 12291  because  it  is  not  likely  to 
result  in; 
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(;)  An  annua!  effect  on  the  economy 
of  SlOO  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual. 
Executive  Order  12291 

BF.A  has  determined  that  this 
proposed  rule  is  not  "major"  as  defined 
in  E.O.  12291  because  it  is  not  likely  to 
result  in: 

(1)  An  annual  effect  on  the  economy 
of  SlOO  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consum.ers,  individual  industries, 
Federal,  State,  or  local  govern.ment 
agencies,  or  geographic  regions:  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
dlnlity  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Paperwork  Reduction  .Act 

This  proposed  nile  contains  collection 
of  information  requirements  subject  to 
Ihe  Paperwork  Reduction  Act.  Current 
OMB  approval  of  the  collection  of 
information  requirements  for  the  BE-11 
survey  (O.VIB  .No.  0608-0053)  expired 
July  31, 1987,  A  request  to  continue  the 
collection  of  this  information,  with  the 
change  in  reporting  requirements  for  the 
DE-llC  form,  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  under  section  3504(h)  of  the 
Paperwork  Reduction  Act. 

Comments  regarding  these  collection 
of  information  requirements  may  be 
directed  to  the  office  of  Information  and 
Regulatory  .Affairs  of  OMB.  Attention: 
Desk  Officer  for  the  Bureau  of  Economic 
Analysis,  Washington,  DC  20503. 

Regulator)  Flexibility  .^ct 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  preparation  of 
an  initial  regulatory  flexibility  analysis 
are  not  applicable  to  this  proposed 
rulemaking  because  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
SlO  milliOn  exemption  level  below  which 
reporting  of  20-to-25  percent-owned 
affiliates  is  not  required  on  the  BE-llC 
form,  and  the  $100  million  level  below 
which  reporting  of  lO-to-20  percent- 
owned  affiliates  is  not  required  for  fiscal 
year  1987.  exclude  small  businesses 
from  being  reported. 

Accordingly,  the  General  Counsel, 
Department  of  Commerce,  has  certified 
to  the  Chief  Counsel  for  Advocacy, 
Small  Business  Administration,  under 
pro\  isions  of  the  Regulatory  Flexibility 
Act  (5  use.  6Q5{b]]  that  the  proposed 
rules  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 


List  of  Subjects  in  15  CFR  Part  806 

Economic  statistics,  U.S.  investment 
abroad.  Penalties,  Reporting  and 
recordkeeping  requirements. 

Dated:  September  14. 1987. 
Allan  H.  Young, 
Director.  Bureau  of  Economic  Analysis. 

For  the  reasons  set  forth  in  the 
preamble,  BEA  proposes  to  amend  15 
CFR  Part  806  as  follows: 

PART  806— {AMENDED] 

1.  The  authority  citation  for  15  CFR 
Part  806  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301.  22  U.S.C.  3101-3108. 
and  E.O.  11961,  as  amended. 

2.  In  §  806.14,  paragraphs  (f)(3)[iii) 
and  {f)(3)(iv)(B)  are  revised;  paragraphs 
{n(3)(iv)(C)  and  (D)  are  redesignated 
(n(3)(iv)(D)  and  [E),  respectively;  and 
new  paragraphs  (f)(3)(iv)(C)  and 
(F)(3)(v)  are  added  to  read  as  follows: 

§806.14    U.S.  direct  investment  abroad. 

•         *         •         *         * 

(0  *  *  * 

(3)  *  *  * 

(iii)  A  complete  Form  BE-llC  (Report 
for  Minority-owned  Foreign  Affiliate), 
including  all  seven  data  items  on  the 
form,  must  be  filed  for  each  minority- 
owned  nonbank  foreign  affiliate  that  is 
owned  at  least  20  percent,  directly  or 
indirectly,  by  the  U.S.  Reporter  but  not 
more  than  50  percent  by  all  U.S. 
Reporters  of  the  affiliate  combined,  and 
for  which  any  one  of  the  exemption  level 
items  exceeds  $10  million.  In  addition, 
for  the  report  covering  fiscal  year  1987 
only,  a  partial  BE-llC,  including  only 
three  data  items  (that  is,  total  assets, 
sales  or  gross  operating  revenues,  and 
net  income),  must  be  filed  for  each 
minority-owned  nonbank  foreign 
affiliate  that  is  owned  at  least  10 
percent,  but  less  than  20  percent, 
directly  or  indirectly,  by  the  U.S. 
Reporter  and  for  which  any  one  of  the 
exemption  level  items  exceeds  $100 
million. 

(iv)  •  •  • 

(B)  For  fiscal  year  W87  only,  it  is  less 
than  20  percent  owned,  directly  or 
indirectly,  by  the  U,S.  person  and  none 
of  its  exemption  level  items  exceeds 
SlOO  million. 

(C)  For  fiscal  years  other  than  1987,  it 
is  less  than  20  percent  owned,  directly 
or  indirectly,  by  the  U.S.  person. 

(D)  Its  U.S.  parent  (U.S.  Reporter)  is  a 
bank. 

(E)  It  is  itself  a  bank. 

(v)  Notwithstanding  the  above,  an 
affiliate  holding  an  equity  interest  in 
another  affiliate  that  must  be  reported 
on  Form  BE-llB  or  C  must  also  be 
reported  on  Form  BE-llB  (if  majority 


owned)  or  C  (if  minority  owned), 
regardless  of  the  value  of  its  assets, 
sales,  or  net  income.  That  is,  all 
affiliates  upward  in  the  chain  of 
ownership  must  be  reported. 

[PR  Doc.  87-21049  Filed  9-11-87;  8:45  am] 

BILLING  CODE  3S10-06-M 


Coast  Guard 
33  CFR  Part  117 


ICGD5-87-063] 

Drawbridge  Operation  Regulations; 
Pocomoke  River,  MD 

agency:  Coast  Guard,  DOT. 
action:  Proposed  rule. 

summary:  At  the  requests  of  the 
Maryland  Department  of  Transportation 
and  CO.NRAIL,  the  Coast  Guard  is 
considering  amending  the  regulations 
governing  the  operation  of  the  Route  675 
highway  drawbridge  across  the 
Pocomoke  River,  mile  15,6.  and  adding 
new  regulations  for  ihe  railroad  swing 
bridge  across  the  Pocomoke  River,  mile 
15.2,  at  Pocomoke  City,  Maryland.  The 
proposal  would  require  five  hours 
advance  notice  for  bridge  openings  from 
October  1  to  March  31.  This  eliminates 
the  need  to  have  a  person  constantly 
available  to  open  the  draws  during  a 
time  of  year  wlien  few  vessels  transit 
the  river.  It  should  provide  for  the 
rtjasonable  needs  of  navigation. 
DATE:  Comments  must  be  received  on  or 
before  October  29, 1987. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander  (oan),  431 
Crawford  Street,  Fifth  Coast  Guard 
District.  Portsmouth.  Virginia  23704- 
5004.  The  comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  at 
431  Crawforth  Street.  Room  609, 
Portsmouth,  Virginia.  Normal  office 
hours  are  between  8:00  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
holidays.  Comments  may  also  be  hand- 
delivered  to  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ann  B.  Deaton.  Bridge  Administrator, 
(804)  398-6222, 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  comments, 
data,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge,  and 
give  reasons  for  concurrence  with  or  any 
recommended  change  in  the  proposal. 

The  Commander,  Fifth  Guard  District, 
will  evaluate  all  communications 


UM  I 
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received  and  determine  a  course  of  final 
action  on  this  proposal.  The  proposed 
regulations  may  be  changed  in  light  of 
comments  received. 

Drafting  Information 

The  drafters  of  this  notice  are  Linda  L 
Gilliam,  project  officer,  and  CDR  Robert 
J.  Reining,  project  attorney. 

Discussion  of  Proposed  Regulations 

In  July  1982.  the  State  Highway 

Administration  for  Maryland  asked  the 
DELMARVA  Water  Transport 
Committee.  Inc.  to  conduct  an  informal 
survey  of  drawbridge  openings  for  the 
bridge  on  Route  675,  mile  15.6,  over  the 
Pocomoke  River.  The  survey  showed 
few  openings  during  the  winter  months. 
The  Maryland  Department  of 
Transportation  requested  that  vessels 
give  five  hours  advance  notice  for 
openings  between  October  1  to  March 
31. 

CON'R.XIL  submitted  a  similar  request 
for  the  railroad  bridge  at  mile  15.2  over 
the  Pocomoke  River.  The  bridge  is 
currently  left  open  from  October  1  to 
March  31.  It  is  closed  for  the  two  daily 
train  crossings  (one  train  in  each 
direction).  Since  there  are  fewer 
openings  for  vessels  than  closures  for 
trains,  it  would  be  more  cost  effective  to 
provide  a  drawtender  for  the  infrequent 
openings  rather  than  provide  the 
bridgetender  to  close  the  bridge  for  the 
daily  rail  crossings  during  the  winter 
months. 

Commercial  vessel  operations,  who 
have  been  contacted  informally,  have 
not  objected  to  the  proposal. 

Economic  Assessment  and  Certincation 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  non-significant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034: 
February  26,  1979). 

The  economic  impact  of  this  proposal 
is  expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
Because  of  the  infrequent  bridge 
openings  during  the  winter  months  the 
economic  impact  should  be  very 
minimal.  Since  the  economic  impact  of 
this  proposal  is  expected  to  be  minimal, 
the  Coast  Guard  certifies  that,  if 
adopted,  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges, 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  117 


of  Title  33.  Code  of  Federal  Regulations 

as  follows: 

PART  117— (AMENDED] 

1,  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authoritv:  33  U.S.C.  499.  49  CFR  1.46;  33 

CFRl.05-l(g). 

2.  Section  117.569  is  revised  to  read  as 
follows: 

§  1 1 7.569    Pocomoke  River. 

(a)  The  CO.NRAIL  railroad  bridge, 
mile  15.2.  at  Pocomoke  City,  shall  open 
on  signal,  except  between  October  1  and 
March  31  the  draw  must  open  only  if  at 
least  Hve  hours  advance  notice  is  given, 

(b)  The  draw  of  the  Route  675  bridge, 
mile  15.6  at  Pocomoke  City,  shall  open 
on  signal,  except  betw  een  October  1  and 
March  31  the  draw  must  open  only  if  at 
least  five  hours  advance  notice  is  given. 

(c)  The  draw  of  the  512  bridge,  mile 
29.9  at  Snow  Hill,  shall  open  on  signal  if 
at  least  five  hours  advance  notice  is 
given. 

Dated:  .August  18, 1987, 
R.M.  Polant. 

Captain.  U.S.  Coast  Guard,  Commander,  Fifth 
Coast  Guard  District  Acting. 
|FR  Doc.  87-21098  Filed  9-11-B7;  8:45  am] 

BILLING  CODE  49'0-14-M 


33  CFR  Part  165 

(CGD13  87-06] 

Security  Zone;  Hood  Canal,  WA 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  is 
considering  a  proposal  to  establish  a 
security  zone  in  the  waters  of  Hood 
Canal  immediately  adjacent  to  the 
Naval  Submarine  Base  Bangor, 
Washington.  This  action  is  necessary  to 
safeguard  U.S.  .N'aval  vessels  from 
sabotage  or  other  subversive  acts, 
accidents,  or  other  incidents  of  a  similar 
nature  while  they  are  moored  at  the 
Submarine  Base.  This  security  zone  will 
provide  protection  to  these  vessels  by 
prohibiting  access  to  the  waters  around 
the  Submarine  Base  except  by  certain 
authorized  vessels,  and  by  providing  a 
sufficient  area  in  which  to  detect 
unauthorized  intrusions  in  time  to  allow 
appropriate  security  measures  to  be 
taken. 

DATE:  Comments  must  be  received  on  or 

be.''ore  October  29,  1987. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander  (mps).  Thirteenth 
Coast  Guard  District,  Federal  Building, 
915  Second  Avenue,  Seattle,  WA,  98174. 


The  comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  at 
this  address.  Normal  office  hours  are 
between  8:00  a.m.  and  4:00  p.m..  Monday 
through  Friday,  except  holidays. 
Comments  may  also  be  hand  delivered 
to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

C^ap:  H.  H   Di.d,e>,!2Ub   44:-;oor. 
SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  data,  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
(CGD13  87-06)  and  specific  section  of 
the  proposal  to  which  their  comments 
apply,  and  give  reasons  for  each 
comment,  receipt  of  comments  will  be 
acknowledged  if  a  stamped  self 
addressed  postcard  or  envelope  is 
enclosed.  The  regulations  may  be 
changed  in  light  of  comments  received. 
All  comments  received  before  the 
expiration  of  the  comment  period  will  be 
considered  before  final  action  is  taken 
on  this  proposal.  No  public  hearing  is 
planned,  but  one  may  be  held  if  written 
requests  for  a  hearing  are  received  and 
it  is  determined  that  the  opportunity  to 
make  oral  presentations  will  aid  the 
rulemaking  process. 

Drafting  Information 

The  drafters  of  this  notice  are  CAPT 
H.  H.  Dudley.  Project  Officer,  Port  and 
Vessel  Safety  Branch  Thirteenth  Coast 
Guard  District,  and  Lieutenant  A.  W. 
Bogie,  Project  Attorney,  Legal  Office, 
Thirteenth  Coast  Guard  District. 

Discussion  of  Proposed  Regulations 

After  a  review  of  Naval  Submarine 
Base  Bangor  physical  security,  the 
Commanding  Officer,  Naval  Submarine 
Base  Bangor  requested  that  the  Coast 
Guard  Captain  of  the  Port.  Puget  Sound 
establish  a  security  zone  which  would 
be  essentially  conterminous  with  an 
existing  restricted  zone  established  by 
the  U.S.  Army  Corps  of  Engineers  at  33 
CFR  207.750(e).  The  boundaries  of  the 
proposed  security  zone  are  identical  to 
those  of  the  restricted  area  except  at  the 
southern  end  of  the  security  zone.  At 
this  point  the  security  zone  extends  for 
an  additional  110  yards  from  latitude 
47'4374"  N..  longitude  122"44'37"  W.  to 
latitude  47'43'28'  N..  longitude 
122'44'40"  W.  This  change  permits  the 
shoreside  boundary  of  the  security  zone 
to  coincide  with  the  Submarine  Base 
property  line  at  its  southern  boundary. 
The  Coast  Guard  has  concluded  that  a 
security  zone  is  warranted  and 
appropriate,  because  the  security  zone  is 


intended  for  the  protection  of  assets 
which  are  vital  to  the  national  interest. 
It  is  undeniable  that  vessels  moored  at 
the  Submarine  Base  can  easily  be 
approached  from  the  water  and  are 
vulnerable  to  acts  of  sabotage. 
Prohibiting  access  to  the  water  areas 
around  the  Submarine  Base  provides  a 
means  of  countering  this  without 
unnecessarily  interfering  with  the 
public's  use  of  this  waterway. 

The  requested  security  zone  keeps 
unauthorized  persons  sufficiently  clear 
of  the  vessels  at  the  Submarine  Base, 
allows  early  detection  of  unauthorized 
entry,  and  does  not  interfere  with 
navigation  using  the  Hood  Canal  for 
through  passage.  This  security  zone  will 
be  limited  to  water  areas  only.  Present 
laws  and  regulation  give  the 
Commanding  Officer,  Naval  Submarine 
B-ise  sufficient  authority  to  restrict 
access  onto  the  Base  from  land  access 
routes  and  to  deal  with  unauthorized 
persons  within  the  Base. 

This  proposal  would  exempt  certain 
clearly  defined  classes  or  categories  of 
vessels  from  some  or  all  of  the 
restrictions  imposed  by  the  security 
zone.  Such  exemptions  have  been 
granted  where  the  Captain  of  the  Port 
and  Commanding  Officer,  Naval 
Submarine  Base  Bangor  have  agreed 
that  access  to  the  Submarine  Base  does 
not  pose  a  threat  to  the  safety  or 
security  of  the  Submarine  Base  and  is  in 
the  .National  interest.  (Individuals 
aboard  exem.pted  vessels  also  may  enter 
tl;e  security  zone  without  the  permission 
of  the  Captain  of  the  Port.) 

Other  vessels  and  individuals  who 
desire  to  enter  the  security  zone  will  be 
required  to  request  and  receive 
authority  to  enter  the  security  zone  from 
the  Captain  of  the  Port  Paget  Sound  via 
the  Security  Office  of  the  .Naval 
Submarine  Base  at  Bangor,  VVA, 

This  proposal  preserves  the  Coast 
Guard's  existing  authority  to  control  the 
movement  of  vessels  and  individuals  on 
the  waters  subject  to  the  jurisdiction  of 
the  United  States,  including  those 
vessels  and  individuals  that  are 
permitted  to  enter  or  remain  within  the 
security  zone  without  the  specific 
permission  of  the  Captain  of  the  Port. 
This  authority  is  restricted  by  law  to 
a;:tions  taken  to  prevent  injury  to 
vessels,  waterfront  facilities,  or  the 
waters  of  the  United  States,  or  to  secure 
the  observance  of  the  rights  and 
obligations  of  the  United  States.  The 
reservation  of  this  authority  is  necessary 
to  ensure  that  the  Coast  Guard  has  the 
ability  to  take  prompt  and  adequate 
enforcement  action  within  the  security 
zone  if  a  threat  to  the  national  security 
or  the  safety  of  any  vessel  arises.  The 
reservation  of  this  authority  is  not 


intended  to,  and  should  not,  obstruct  or 
hinder  the  ability  of  Commanding 
Officer,  Naval  Submarine  Base  Bangor 
to  conduct  operations  at  the  Base.  The 
authority  of  the  Coast  Guard  that  has 
been  reserved  by  this  proposal  is  no 
greater  than  the  authority  the  Coast 
Guard  has  over  vessels  and  individuals 
at  other  waterfront  facilities,  including 
commercial  shipyard  and  dock  facilities. 

The  Coast  Guard  understands  that 
there  are  commercial  fishermen  who 
have  fished  these  waters  under  contract 
with  the  Navy.  We  anticipate  that  the 
Captain  of  the  Port  will  grant  permission 
for  these  individuals  to  enter  the 
security  zone  during  those  periods  when 
they  hold  valid  licenses  to  take  shellfish 
or  other  forme  of  marine  life  from  the 
Hood  Canal  at  that  location,  if  upon 
review  by  the  U.S.  Navy  it  is  determined 
that  these  individuals  do  not  pose  a 
security  risk  to  the  United  States. 

At  the  present  time,  there  are  no 
intentions  to  require  the  use  of  Port 
Security  Cards  or  other  special 
credentials  for  vessels  authorized  to 
operate  in  the  security  zone,  other  than 
the  certificate  of  exemption  required  for 
vessels  operating  in  the  security  zone  on 
the  basis  of  a  temporary  exemption 
issued  pursuant  to  the  regulation. 

This  regulation  is  issued  pursuant  to 
50  U.S.C.  191  as  set  out  in  the  authority 
citation  for  all  of  Part  165. 

Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26, 1979).  The  economic  impact 
of  this  proposal  is  expected  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary.  Except  for  the  small 
additional  area  added  to  allow  the  land 
boundary  of  Submarine  Base  and  the 
southern  boundary  of  the  security  zone 
to  coincide,  the  area  affected  by  this 
security  zone  is  already  restricted  to 
navigation  by  the  existing  restricted 
zone.  Even  in  the  absence  of  this 
restricted  zone,  those  interests  affected 
would  be  primarily  recreational,  and  the 
loss  of  the  use  of  this  part  of  the  canal 
should  not  affect  their  use  of  the  canal 
for  navigation  or  other  purposes  except 
in  a  very  minor  way. 

Since  the  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 


List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Security  measures.  Vessels, 
Waterways. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  165 
of  Title  33,  Code  of  Federal  Regulations 
as  follows: 

PART  165— [AMENDED] 

1,  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U  S.C.  1225  and  1231:  50 
U.S.C.  191;  49  CFR  1.46  and  33  CFR  1.05-l(g), 
6.04-1,  6.04-6.  and  160.5 

2.  Section  165.1302  is  added  to  read  as 
follows: 

§  165.1302    Bangor  Naval  Submarine  Base, 
Bangor,  WA 

(a)  Location.  The  following  is  a 
security  zone:  The  waters  of  the  Hood 
Canal  encompassed  by  a  line 
commencing  on  the  east  shore  of  Hood 
Canal  at  latitude  47''43  24"  N,  longitude 
122''44'37"  W,  thence  to  latitude, 
47°43'28''  N,  longitude  122°44'40"  W; 
thence  to  latitude,  47°43'50"  N,  longitude 
122°44'40'  W;  thence  to  latitude, 
47°44'24'  N,  longitude  122''44'22"  W; 
thence  to  latitude,  47'45'47"  N,  longitude 
122°43'22'  W;  thence  to  latitude, 
47°46'23'  N,  longitude  122°42'42'  W; 
thence  to  latitude.  47*46'23'  N,  longitude 
122''42'20'  W;  thence  to  125°  true  to  the 
high  tide  line:  thence  southerly  along  the 
shoreline  to  the  point  of  beginning. 

(b)  Security  zone  anchorage.  The 
following  is  a  security  zone  anchorage: 
Area  No.  2.  Waters  of  Hood  Canal 
within  a  circle  of  1,000  yards  diameter 
centered  on  a  point  located  at  latitude 
47''46'26'  N,  longitude  122°42'49'  W. 

(c)  Special  Regulations.  (1)  Section 
165.33  paragraphs  (a),  (e),  and  (f)  do  not 
apply  to  the  following  vessels  or 
individuals  on  board  those  vessels: 

(i)  Public  vessels  of  the  United  States, 
other  than  United  States  Naval  vessels. 

(ii)  Vessels  that  are  performing  work 
at  Naval  Submarine  Base  Bangor 
pursuant  to  a  contract  with  the  United 
States  Nav7  which  requires  their 
presence  in  the  security  zone. 

(iii)  Any  other  vessel  or  class  of 
vessels  mutually  agreed  upon  in 
advance  by  the  Captain  of  the  Port  and 
Commanding  Officer,  Naval  Submarine 
Base  Bangor.  Vessels  operating  in  the 
security  zone  under  this  exemption  must 
have  previously  obtained  a  copy  of  a 
certificate  of  exemption  permitting  their 
operation  in  the  security  zone  from  the 
Security  Office,  Naval  Submarine  Base 
Bangor.  This  written  exemption  shall 
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state  the  date(s)  on  which  it  is  effective 
and  may  contain  any  further  restrictions 
on  vessel  operations  within  the  security 
zone  as  have  been  previously  agreed 
upon  by  the  Captain  of  the  Port  and 
Commanding  Officer,  Naval  Submarine 
Base  Bangor.  The  certificate  of 
exemption  shall  be  maintained  on  board 
the  exempted  vessel  so  long  as  such 
vessel  is  operating  in  the  security  zone. 

(2)  Any  vessel  authorized  to  enter  or 
remain  in  the  security  zone  may  anchor 
in  the  security  zone  anchorage. 

(3)  Other  vessels  desiring  access  to 
this  zone  shall  secure  permission  from 
the  Captain  of  the  Port  through  the 
Security  Office  of  the  Naval  Submarine 
Base  Bangor.  The  request  shall  be 
forwarded  in  a  tamely  manner  to  the 
Captain  of  the  Port  by  the  appropriate 
Navy  official. 

(d)  Enforcement.  The  U.S.  Coast 
Guard  may  be  assisted  in  the  patrol  and 
monitoring  of  this  security  zone  by  the 
U.S.  Navy. 

Dated;  September  2. 1987. 
T.J.  W'ojnar, 

Rear  Admiral.  U.S.  Coast  Guard,  Commander 
Thirteenth  Coast  Guard  District. 
\VR  Doc.  87-21099  Filed  9-11-67;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Child  Support  Enforcement 

45  CFR  Parts  302,  303,  and  305 

Child  Support  Enforcement  Program; 
Prohibition  of  Retroactive  Modification 
of  Child  Support  Arrearages 

agency:  Office  of  Child  Support 
Enforcement,  ilHS. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule 
implements  section  9103  of  Pub.  L,  99- 
509,  the  Omnibus  Budget  Reconciliation 
Act  of  1986,  which  amends  section 
466(al  of  the  Social  Security  Act  (the 
Act),  effective. October  21, 1986,  Section 
9103  requires  that,  as  a  condition  of 
State  IV-D  plan  approval,  States  have  in 
effect  laws  requiring  the  use  of 
procedures  to  prohibit  retroactive 
modification  of  child  support  arrearages, 
However,  such  procedures  may  permit 
modification  with  respect  to  any  period 
during  which  there  is  pending  a  petition 
for  modification,  but  only  from  the  date 
that  notice  has  been  given,  either 
directly  or  through  the  appropriate 
agent,  to  the  obligee  (or  where  the 
petitioner  is  the  obligee)  to  the  obligor. 
Specifically,  State  IV-D  agencies  must 
have  in  effect  and  use  procedures 


whereby  any  payment  or  installment  of 
support  under  any  child  support  order  is. 
on  and  after  the  date  it  is  due,  a 
judgment  by  operation  of  law,  with  the 
full  force,  effect,  and  attributes  of  a 
judgment  of  the  State  and  is  entitled,  as 
such,  to  full  faith  and  credit  in  such 
State  and  in  any  other  State. 

While  the  effective  date  of  this  statute 
is  October  21. 1986,  under  section 
9103(b)(2)  of  Pub.  L.  99-509,  if  a  State 
demonstrates  to  the  Secretary,  HHS. 
that  State  legislation  is  required  to 
conform  the  State  IV-D  plan  to  the 
requirements  of  this  statute,  a  delay 
based  on  the  need  for  legislation  may  be 
granted.  In  such  a  case,  the  State's  plan 
would  not  be  regarded  as  failing  to 
comply  solely  by  reason  of  its  failure  to 
meet  the  requirements  imposed  by  the 
new  amendments  until  the  beginning  of 
the  fourth  month  beginning  after  the  end 
of  the  first  session  of  the  State's 
legislature  which  ends  on  or  after 
October  21,  1986. 

DATES:  Consideration  will  be  given  to 
comments  received  by  November  13, 
193-', 

ADDRESS:  Address  comments  to: 
Director,  Office  of  Child  Support 
Enforcement,  Family  Support 
Administration.  Department  of  Health 
and  Human  Services,  Room  2090. 
Switzer  Building.  330  C  Street  SW.. 
Washington,  DC  20201.  Attention: 
Director.  Policy  and  Planning  Division. 
Comments  will  be  available  for  public 
inspection  Monday  through  Friday.  8:30 
a.m.  to  5:00  p.m..  in  Room  2090  of  the 
Department's  office  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  Comveau,  Policy  Branch.  OCSE 
(202)  245-1978. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  9103  of  Pub.  L.  99-509  is  a 
result  of  Congress'  recognition  of  the 
disparity  among  States  regarding  the 
modification  of  child  support  arrearages. 
Although  most  States  permit  child 
support  orders  to  be  modified  only 
prospectively,  thus  affecting  only  future 
child  support  payments,  some  States 
allow  child  support  awards  to  be 
modified  retroactively.  In  such  States, 
the  court  or  administrative  entity  has 
the  authority  to  reduce  or  nullify 
arrearages  by  reducing  the  amounts 
owed  for  past  periods. 

Prior  to  enactment  of  section  9103  of 
Pub.  L.  99-509.  18  States  permitted  child 
support  orders  to  be  modified 
retroactively.  The  vast  majority  of  such 
retroactive  modifications  had  the  effect 
of  reducing  the  amount  of  child  support 
ordered.  Thus,  for  example,  an  order  for 


S200  a  month  for  child  support,  which 
was  unpaid  for  36  months  should 
accumulate  an  arrearage  of  $7,200.  Yet, 
if  the  obligor  was  brought  to  court, 
having  made  no  prior  attempt  to  modify 
the  order,  the  order  might  be  reduced  to 
SlOO  a  month  retroactive  to  36  months 
prior  to  the  date  of  modification.  This 
has  the  effect  of  reducing  the  arrearage 
from  $7,200  to  S3.600.  The  order  is 
reduced  without  placing  any  diligence 
requirement  on  the  absent  parent  to 
petition  in  a  timely  manner  to  reduce  the 
order,  if  for  some  reason  circumstances 
change.  -^ ^ 

It  further  permits  arguments  to  be 
made  about  changed  circumstances  in 
prior  periods  at  a  time  when  evidence 
may  not  be  abundant  or  clear. 

In  interstate  cases  involving 
registration  of  out  of  State  orders,  where 
the  absent  parent  resides  in  a  State 
different  from  the  one  where  his  or  her 
children  reside  or  where  the  child 
support  order  was  entered,  the  problem 
may  be  exacerbated  by  the  fact  that  the 
custodial  parent  usually  is  not  present 
when  the  case  is  heard  in  the  absent 
parent's  State  and  is  unable  to  testify 
about  any  claimed  past  change  in 
circumstances. 

In  addition  to  the  18  States  which 
prior  to  enactment  of  Pub,  L,  99-509 
permitted  retroactive  modification  of 
orders,  17  other  States  did  not  meet  the 
requirement  of  reducing  to  final 
judgment  amounts  of  child  support 
ordered  as  the  payments  become  due. 
Because  Pub.  L.  99-509  requires  that 
child  support  payments  be  judgments  as 
they  become  due,  they  are  entitled  to 
full  faith  and  credit  and  may  be 
registered  and  enforced  in  any  State. 

In  light  of  this  situation,  section  9103 
added  a  new  requirement  to  section 
466(a)  of  the  Act  which  States  must  meet 
in  order  to  have  an  approved  title  IV-D 
State  Plan.  Specifically,  under  section 
466(a)(9),  States  must  have  in  effect 
laws  requiring  the  use  of  procedures 
under  which  any  payment  or  installment 
on  a  child  support  order  is  a  judgment, 
on  and  after  the  date  each  payment  is 
due.  and  retroactive  modification  of 
child  support  orders  is  prohibited  with 
the  following  exception.  Modification 
may  be  permitted  with  respect  to  any 
period  during  which  there  is  pending  a 
petition  for  modification,  but  only  from 
the  date  that  notice  of  such  petition  has 
been  given,  either  directly  or  through  the 
appropriate  agent,  to  the  obligee  or 
(where  the  obligee  is  the  petitioner)  to 
the  obligor. 

In  the  past,  when  a  custodial  parent  or 
absent  parent  moves  out  of  the  State 
where  a  support  obligation  has  been 
established,  the  IV-D  agency  often 
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would  enforce  the  order  using  the 
Uniform  Reciprocal  Enforcement  of 
Support  Act,  (L'RESA).  Using  URESA  is 
time  consuming  and  frustrating  for  the 
custodial  parent  owed  a  support 
obligation.  Under  URESA,  the  absent 
parent  has  the  opportunity  to  allege 
inability  to  pay  the  established  support 
amount,  which  may  result  in  a  lower 
support  order.  Under  the  new 
requirement  specified  by  section  9103, 
all  child  support  orders  in  a  State, 
including  orders  entered  before  October 
^1,  1986.  can  now  be  enforced  by  any 
other  State  without  creating  a  r.ew  child 
support  order.  Such  a  provision  will 
ensure  that  the  processing  of  interstate 
cases  will  be  less  time  consuming  and 
loss  costly  because  new  child  support 
orders  will  not  have  to  be  created  and 
collections  will  increase  because 
accumulated  arrearage  debts  will  stay 
i.itact  and  not  be  reduced  or  forgiven. 
Specific  remedies  to  enforce  these 
judgments  shall  be  determined  by  the 
State,  pursuant  to  State  law. 

This  new  statute  adds  a  ninth 
mandatory  requirement  to  section  466(a) 
(n  the  Act  which  requires  States  to  have 
i.i  effect  laws  requiring  the  use  of 
c  Ttain  procedures  to  increase  the 
effectiveness  of  their  child  support 
f  nforcement  programs  in  order  to  have 
pn  approved  Title  IV-D  State  plan. 
T  hi'St!  mandatory  requirements  are: 

(!  j  Procedures  for  carrying  out  a 
]. .  oj^'  am  of  withholding  under  which 
njw  or  existing  support  orders  are 
subject  to  the  State  law  governing 
withholding  so  that  a  portion  of  the 
absent  parent's  wages  may  be  withheld. 

[2]  Expedited  processes  to  establish 
and  enforce  child  support  obligations. 

(3)  Procedures  for  obtaining  overdue 
support  from  State  income  tax  refunds 
on  behalf  of  recipients  of  aid  under  the 
State's  title  IV-A  or  IV-E  plan. 

(4)  Procedures  for  the  imposition  of 
liens  against  the  real  and  personal 
property  of  absent  parents  who  owe 
overdue  support. 

(5)  Procedures  for  the  establishment  of 
paternity  at  least  until  the  child's  18th 
birthday 

(6)  Procedures  which  require  that  an 
absent  parent  give  security  or  post  a 
bond  or  some  other  guarantee  to  secure 
payment  of  support 

[7]  Procedures  for  making  information 
regarding  the  amount  of  overdue  support 
owed  by  an  absent  parent  available  to 
consumer  reporting  agencies. 

(8)  Procedures  under  which  all  child 
support  orders  which  are  issurd  or 
modified  in  the  State  will  include 
provision  for  withholding  from  wages. 

(^)  F'rocedures  which  require  that  any 


payment  or  installment  of  support  under 
any  child  support  order,  whether 
ordered  through  the  State  judicial 
system  or  through  the  expedited 
processes  required  by  paragraph  (2),  is 
(on  and  after  the  date  it  is  due): 

(A)  A  judgment  by  operation  of  law, 
with  the  full  force,  effect,  and  attributes 
of  a  judgment  of  the  State,  including  the 
ability  to  be  enforced; 

(B)  entitled  as  a  judgment  to  full  faith 
and  credit  in  such  State  and  in  any  other 
State;  and 

(C)  not  subject  to  retroactive 
modification  by  such  State  or  by  any 
other  State. 

However,  such  procedures  may  permit 
modification  with  respect  to  any  period 
during  which  there  is  pending  a  petition 
for  modification,  but  only  from  the  date 
that  notice  has  been  given,  either 
directly  or  through  the  appropriate 
agent,  to  the  obligee  (or  where  the 
obligee  is  the  petitioner)  to  the  obligor. 

While  the  effective  date  of  this  statute 
is  October  21, 1986,  under  section 
9103(b)(2)  of  Pub.  L.  99-509,  if  a  State 
demonstrates  to  the  Secretary,  HHS, 
that  State  legislation  is  required  to 
conform  the  State  W-D  plan  to  the 
requirements  of  the  statute,  a  delay  in 
implementation  based  on  the  need  for 
legislation  may  be  granted.  In  such  a 
case,  the  State's  IV-D  plan  would  not  be 
regarded  as  failing  to  comply  with  the 
requirements  imposed  by  the  new 
amendment  until  the  beginning  of  the 
fourth  month  beginning  after  the  end  of 
the  first  session  of  the  State's  legislature 
which  ends  on  or  after  October  21, 1986. 

Statutory  Authority 

This  proposed  rule  is  published  under 
the  authority  of  section  1102  of  the 
Social  Security  Act  (the  Act)  which 
requires  the  Secretary  to  publish 
regulations  that  may  be  necessary  for 
the  efficient  administration  of  the 
functions  for  which  he  is  responsible 
under  the  Act. 

Section  468  of  the  Act  requires  that 
States  have  in  effect  and  use  certain 
mandatory  provisions.  Section  9103  of 
Pub.  L  99-509  added  a  new  paragraph 
(9)  under  section  466(a)  which  requires 
that  States  have  in  effect  laws  requiring 
the  use  of  procedures  which  provide 
that  any  payment  or  installment  of 
support  under  any  child  support  order  is 
a  judgment,  entitled  to  full  faith  and 
credit,  and  not  subject  to  retroactive 
modification. 

Regulatory  Provisions 

This  proposed  regulation  revises 
§  302.70(a)  to  specify  that  the  effective 
date  for  paragraphs  (1)  through  (8)  is 


October  1,  1985  and  for  paragraph  (9)  is 
October  21, 1986. 

In  addition,  this  regulation  would  add 
a  new  paragraph  (9)  under  §  302.70(a)  to 
require  that  any  payment  or  installment 
of  support  under  any  child  support  order 
is,  on  and  after  the  date  it  is  due,  a 
judgment,  and  may  not  be  modified 
retroactively. 

This  regulation  would  also  amend  45 
CFR  Part  303  to  add  a  new  §  303.106 
entitled.  Procedures  to  prohibit 
retroactive  modification  of  child  support 
arrearages.  Paragraph  (a)  of  this  section 
would  require  States  to  have  in  effect 
and  use  procedures  which  provide  that 
any  payment  of  child  support,  on  and 
after  the  date  it  is  due.  be  a  judgment, 
by  operation  of  law.  This  requirement 
would  provide  that  the  child  support 
installment  must  become  a  judgment 
without  the  need  for  any  action  by  any 
entity;  it  becomes  a  judgment  simply  by 
a  payment  falling  due. 

Paragraph  (a)(2)  of  §  303.106  would 
require  that  the  judgment  be  entitled  to 
full  faith  and  credit  in  the  originating 
State  and  in  any  other  State.  Full  faith 
and  credit  is  a  Constitutional  principle 
which  provides  that  the  various  States 
must  recognize  the  judgments  of  the 
other  States  within  the  United  States. 

Paragraph  (a)(3)  would  state  that  the 
judgment  is  not  subject  to  retroactive 
modification,  except  as  provided  under 
paragraph  (b)  of  this  section.  The  intent 
of  this  requirem.ent  is  to  prohibit  courts 
or  administrative  entities  from  forgiving 
or  reducing  arrearages. 

Paragraph  (b)  provides  for  the 
exception  referred  to  in  paragraph  (a)(3) 
that  will  permit  limited  retroactive 
modification  of  child  support  orders. 
The  first  condition  is  that  modification 
may  be  permitted  for  any  period  during 
which  there  is  pending  a  petition  for 
modification.  The  second  condition 
requires  that  the  modification  may  only 
be  permitted  from  the  date  that  notice  of 
such  petition  has  been  given,  either 
directly  or  through  the  appropriate  agent 
to  the  obligee  or  (where  the  obligee  is 
the  petitioner)  to  the  obligor. 

This  regulation  would  also  amend  the 
audit  regulation  by  adding  a  new 
§  305.57  entitled  Retroactive 
modification  of  child  support  arrearages. 
This  audit  criterion  would  provide  that, 
in  order  to  meet  the  requirements  of  title 
IV-D,  the  State  must  have  laws  in  effect 
and  be  using  procedures  which  require 
that  any  payment  or  installment  of 
support  under  any  child  support  order  is, 
on  and  after  the  date  it  is  due,  a 
judgment,  and  may  not  be  modified 
retroactively. 
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Paperwork  Reduction  Act 

This  proposed  rule  at  45  CFR 
302.70[a](9),  303.106.  and  305.57  contains 
information  collection  requirements 
which  are  subject  to  OMB  review  under 
the  Paperwork  Reduction  Act  of  19&0 
(Pub.  L.  96-511).  As  required  by  section 
3504(h)  of  Pub.  L.  96-511,  we  have 
submitted  a  copy  of  this  proposed  rule 
to  OMB  for  Its  review  of  the  mfcrmation 
collection  requirements  listed  above. 
Other  organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  agency  official, 
designated  for  this  purpose  whose  name 
appears  in  this  preamble,  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Building  (Room  3206).  Washington.  DC 
20503,  attention:  Desk  Officer  for  HHS, 

Regulatory  Impact  Analysis 

The  Secretary  has  determined,  in 
accordance  with  executive  Order  12291 
that  this  rule  does  not  constitute  a 
"major"  rule  for  the  following  reasons; 

(1)  The  annual  effect  on  the  economy 
is  less  than  $100  million; 

(2)  This  rule  will  not  result  in  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and 

(3)  This  rule  will  not  result  in 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Regulatory  Flexibility  Analysis 

L'nder  the  Regulatory  Flexibility  Act 
of  19B0  (Pub.  L.  96-354),  we  are  required 
to  prepare  a  regulatory  flexibility 
analysis  for  those  rules  which  will  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  Its 
principle  impact  is  on  State  IV-D 
agencies  who  will  be  required  to  expend 
minimal  effort,  and  on  the  judicial 
system.  This  provision  could  potentially 
save  money  for  both  the  Federal 
Government  and  the  States  by 
increasing  amounts  available  for 
collection.  Further,  the  cost  of  interstate 
enforcement  activities  will  be  reduced 
by  eliminating  the  need  to  obtain  a  child 
support  order  in  more  than  one  State. 
Therefore,  a  regulatory  flexibility 
analysis  is  not  required. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.783,  Child  Support 
Enforcement  Program) 


Dated:  juiy  1",  1987. 

Wayne  A.  Stantoo, 

Director.  Office  of  Child  Support 
Enforcement. 

Approved;  July  31, 1987. 
Otis  R.  Brown, 

SL-Ln-lory. 

List  of  Subjects 

45  CFR  Part  302 

Child  support.  Grant  programs,  Social 
programs.  Penalties,  Reporting  and 
recordkeeping  requirements. 
Unemployment  compensation. 

45  CFR  Part  303 

Child  support,  Grant  programs.  Social 
programs,  Reporting  and  recordkeeping 

requirements. 

45  CFR  Part  305 

Accounting,  Child  support.  Grant 
programs.  Social  programs.  Reporting 
and  recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
preamble.  Title  45.  Chapter  III  of  the 
Code  of  Federal  Regulations  is  amended 

as  follows: 

PART  302— [AMENDED! 

1.  The  authority  citation  for  Part  302 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  651  through  658.  660, 
664.  666.  667,  1302.  1396a(a)(25),  1396b(d)(2), 
1396b[o).  1396b(p)  and  1396(k). 

2.  Section  302.70  is  amended  by 
revising  paragraph  (a)  introductory  text; 
removing  the  word  "and"  at  the  end  of 
paragraph  (a)(7);  removing  the  period  at 
the  end  of  paragraph  (a)(8)  and  inserting 
";  and"  in  its  place;  and,  adding 
paragraph  (a)(9)  to  read  as  follows: 

§  302.70     Required  State  laws. 

(a)  Required  laws.  Effective  October 
1, 1985,  with  respect  to  paragraphs  1 
through  8,  and  effective  October  21, 
1986.  with  respect  to  paragraph  9,  the 
State  plan  shall  provide  that,  in 
accordance  with  sections  454(20)  and 
466  of  the  Act,  the  State  has  in  effect 
laws  providing  for  and  has  implemented 
the  following  procedures  to  improve 
program  effectiveness: 
*        «        *        *         * 

(9)  Procedures  which  require  that  any 
payment  or  installment  of  support  under 
any  child  support  order,  whether 
ordered  through  the  State  judicial 
system  or  through  the  expedited 
processes  required  by  paragraph  (a)(2) 
of  this  section,  is  (on  and  after  the  date 
it  is  due): 

(i)  A  judgment  by  operation  of  law 
with  the  full  force,  effect,  and  attributes 


of  a  judgment  of  the  State,  including  the 
ability  to  be  enforced; 

(ii)  Entitled  as  a  judgment  to  full  faith 
and  credit  in  such  State  and  in  any  other 
State;  and 

(iii)  Not  subject  to  retroactive 
modification  by  such  State  or  by  any 
other  State,  except  as  provided  in 
§  303.106  paragraph  (b). 


PART  303— ; AMENDED] 

3.  The  authority  citation  for  Part  303 
continues  to  read  as  follows: 

Authority:  42  U  S.C.  651  through  658.  6ea 
663,  664,  666.  667,  1302,  1396a(a)(25), 
1396b(d)(2),  1396b(o),  1396b{p)  and  1396(k). 

4.  Part  303  is  amended  by  adding 
§  303.106  to  read  as  follows; 

?  303.106     Procedures  tc  p'ohib't 
retroactive  mod.tication  of  child  sjpport 
arrearages. 

(a)  The  State  shall  have  in  effect  and 
use  procedures  which  require  that  any 
payment  or  installment  of  support  under 
any  child  support  order  is.  on  and  after 
the  date  it  is  due: 

(1)  A  judgment  by  operation  of  law, 
with  the  full  force,  effect,  and  attributes 
of  a  judgment  of  the  State,  including  the 
abihty  to  be  enforced; 

(2)  Entitled  as  a  judgment  to  full  faith 
and  credit  in  such  State  or  in  any  other 
State:  and 

(3)  Not  subject  to  retroactive 
modification  by  such  State  or  by  any 
other  State  except  as  provided  in 
paragraph  (b)  of  this  section. 

(b)  The  procedures  referred  to  in 
paragraph  (a)(3)  may  permit 
modification  with  respect  to  any  period 
during  which  there  is  pending  a  petition 
for  modification,  but  only  from  the  date 
that  notice  of  such  petition  has  been 
given,  either  directly  or  through  the 
appropriate  agent,  to  the  obligee  or 
(where  the  obligee  is  the  petitioner)  to 
the  obligor. 

PART  305— [AMENDED] 

5.  The  authority  citation  for  Part  305 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  603(h),  604(d).  652(a) 
(1)  and  (4),  and  1302. 

6.  Part  305  is  amended  by  adding 
§  305.57  to  read  as  follows: 

§  305.57     Retroactive  modification  of  child 
support  arrearages. 

For  the  purposes  of  this  part,  in  order 
to  be  found  in  compliance  with  the  State 
plan  requirement  to  prohibit  the 
retroactive  modification  of  child  support 
arrearages  (45  CFR  302.70(a)(9)),  a  State 
must  have  in  effect  laws  which  provide 
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that  any  payment  or  installment  under 
any  child  support  order  is.  on  and  after 
the  date  it  is  due.  a  judgment  and 
procedures  which  prohibit  retroactive 
modification  of  child  scpport  arrearages 
as  provided  m  45  CFR  303.106  of  this 
chapter. 

[FR  Doc.  87-20971  Filed  9-11-87;  8:45  am] 

BILLING  CODE  41S0-04-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

43CFRCh.  53 

Air  Force  System  Command  Federal 
Acquisition  Regulation  Supplement; 
Contracting  by  Negotiation 

agency:  Department  of  the  Air  Force, 
UOD. 

action:  Proposed  rule, 

summary:  The  Air  Force  proposes  to 
amend  Chapter  53  of  Title  48  of  the  Code 
of  Federal  Regulations  by  adding  the  Air 
Fjrre  System  Comm.and  (.-^FSC)  Federal 
Acq';isition  Regulation  as  Appendix  B, 
consistmg  of  Parts  AFSC  5315  and  AFSC 
5^52.  The  AFSC  implements  and 
supplements  the  Department  of  the  Air 
Force  Federal  Regulation  Supplement, 
the  Department  of  Defense  Federal 
Acquisition  Regulation  Supplement  and 
the  Federal  .Acquisition  Regulation. 
DATE:  Comments  mais!  be  submitted  in 
writing  on  or  before  October  14,  1987,  to 
be  considered  in  the  form.ulation  of  the 
fica!  rule.  Please  cite  AFSC  Case  No.  87- 
01  in  al!  correspondence  related  to  this 
issue, 

ADDRESS:  Interested  parties  should 
sabmit  written  comments  ot  FIQ  AFSC/ 
PKCP.  Andrews  AFB  MD  20334-5000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Capt  Brian  Koechel,  HQ  AFSC/PKCP, 
tflephone  (301)981-4022. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

.\:!merous  studies  have  shown  that  an 
,iot;ressive  work  measurement  system 
f  an  increase  direct  manufacturing  labor 
productivity  in  contractor  facilities  by  10 
to  30  percent,  resulting  in  an  overall  five 
percent  reduction  in  major  weapon 
System  acquisition  costs.  MIL-STD 
1S5~.\  is  an  essential  tool  in  DOD's  cost 
reduction  efforts.  When  applied 
I'fr'ectively,  discipline  in  contractor  work 
m.easurement  systems  is  increased, 
resulting  in  improved  productivity  and 
efficiency.  Application  of  MIL-STD- 
1567A  also  ensures  government 
\  isibility  into  contractor  performance.  A 
niajnr  benefit  of  work  measurement 
sys'ems  is  that  it  provides  a  better 


foundation  for  pricing  and  negotiation. 
This  proposed  rule  provides  to  Air  Force 
System  Command  (AFSC)  activities  in 
implementation  of  MIL-STD-1567A  on 
AFSC  contracts  supporting  major 
weapon  systems  programs. 

B.  Regulatory  Flexibility  Act 

The  proposed  addition  of  section 
AFSC  5315.892  is  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  became  work 
measurement  is  required  for  contractors: 
(1)  Having  a  significant  volume  of 
government  business;  (2)  who  are  under 
government  inplant  contract 
administration;  and  (3)  who  have  a 
resident  DCAA  auditor. 

C.  Paperwork  Reduction  Act 

This  rule  docs  not  contain  information 
collection  requirements  which  require 
the  approval  of  0MB  under  44  U.S.C. 
3501  et.  seq. 

List  of  Subjects  in  48  CFR  Chapter  53 

Government  procurement. 

Therefore,  it  is  proposed  to  amend 
Title  48  of  the  Code  of  Federal 
Regulations  Chapter  53  by  adding 
Appendix  B  to  include  Part  AFSC  5315 
and  Part  5352  to  read  as  follows: 

APPENDIX  B— AIR  FORCE  SYSTEMS 
COMMAND  FEDERAL  ACQUISITION 
REGULATION  SUPPLEMENT 

SUBCHAPTER  C— CONTRACTING 
METHODS  AND  CONTRACT  TYPES 

PART  AFSC  5315— CONTRACTING  BY 
NEGOTIATION 

SUBCHAPTER  H— CLAUSES  AND  FORMS 

PART  AFSC  5352— Solicitation 
Provisions  and  Contract  Clauses 

SUBCHAPTER  C— CONTRACTING 
METHODS  AND  CONTRACT  TYPES 

PART  AFSC  5315— CONTRACTING  BY 
NEGOTIATION 

Subpart  AFSC  5315.4— Solicitation  and 
Receipt  ot  Proposals  and  Quotations 

Sec. 

AFSC  5315.406-5     Part  IV— Representations 

and  instructions. 
Subpart  AFSC  5315.8 — Price  Negotiation 
AFSC  5315.892    Work  measurement  pricing 

and  negotiation  requirements. 
AFSC  5315.892-1     Scope. 
AFSC  5315.892-2    Policy. 
AFSC  5315.892-3     Procedures. 

Authority:  5  U  S.C.  301  and  FAR  1.301, 


Subpart  AFSC  5315.4— Solicitation  and 
Receipt  of  Proposals  and  Quotations 

AFSC  5315.406-5    Part  IV— 
Representations  and  instructions. 

(b)  Section  L,  Instructions,  conditions 
and  notices  to  offerors. 

(vii)  Where  DOD  .VlIL-STD-1567  is 
applicable  to  the  instant  contract, 
contractors  and  their  subcontractors 
shall  be  advised  in  the  Request  for 
Proposal  (RFP)  that  Type  I  and  Type  II 
labor  standards,  along  with  work 
measurement  system  data,  when 
available,  shall  be  used  in  the  build-up 
of  all  coast  estimates  and  as  a  basis  for 
negotiations.  The  data  shall  also  be 
consistent  with  recognized  cost 
accounting  methods  and  be  verifiable 
through  normal  auditing  procedures.  The 
Statement  of  Work  (SOW)  will  also 
contain  provisions  for  the  establishment 
and  maintenance  of  a  DOD  MIL-STU- 
1567  compliant  work  measurement 
system, 

(viii)  If  DOD  MlL-STD-1567  is  not 
applicable,  contractors  shall  be  advised 
that  company-unique  labor  standards 
and  w'ork  m.easurement  system  data, 
when  available  and  consistent  with 
recognized  cost  accounting  methods  and 
is  audit  verifiable,  shall  be  used  in  the 
build-up  of  all  cost  estimates  and  as  a 
basis  for  negotiation. 

(ix)  Offerors  shall  be  ad\  ised  in  the 
solicitation  instructions  that  work 
measurement  system  data  used  to 
develop  cost  estimates  will  be 
considered  by  the  government  as  cost  or 
pricing  data  as  defined  by  FAR  15.804. 

(x)  Contracting  officers  shall  insert  in 
RFPs  a  clause  substantially  the  same  as 
Part  .\YSC  5352.215-9000.  Preparation  of 
offers-use  of  labor  standards,  on  all 
acquisitions  resulting  in  ei.her  full-scale 
development  or  production  contracts 
and  any  modifications  to  those 
contracts. 

Subpart  AFSC  5315.8— Price 
Negotiation  j 

AFSC  5315.892     Work  measurement  pricing 
and  negotiation  requirements. 

AFSC  5315.892-1     Scope. 

(a)  This  section  provides  guidance  for 
the  use  of  DOD  MIL-STD-1567,  work 
measurement  data  in  the  pricing, 
negotiation,  and  management  of  systems 
acquisition  programs. 

(b)  This  section  applies  to  all 
contracts  for  the  acquisition  of  weapon 
systems.  DOD  .MlL-STD-1567  must  be 
included  in  all  contracts  supporting 
programs  which  meet  the  following 
criteria: 
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(1)  Full  scale  development  (FSD) 
exceeding  $100  million; 

(2)  Production  exceeding  or  is 
expected  to  exceed  $20  million  annually 
or  100  million  cumulatively. 

(c)  All  solicitations  and  resulting 
contracts  meeting  the  above  criteria 
shall  include  a  clause  substantially  the 
same  as  AFSC  5352.215-9001.  Work 
measurement:  Existing  svstem.  or  AFSC 
5352.215-9002,  Work  measurement;  No 
existing  system,  as  appropriate.  If 
subcontractor  flowdown  is  required, 
then  a  clause  substantially  the  same  as 
AFSC  5352.215-9003,  Work 
measurement;  subcontractor 
implementation,  shall  be  inserted  into 
the  solicitation  and  resulting  contract. 

AFSC  5315.892-2    Policy. 

When  DOD  MIL-STD-1567  is  on 
contract,  contractors  must  use  Type  I 
and  Type  II  labor  standards,  when 
available,  to  develop  budgets,  plans,  and 
schedules;  to  form  a  basis  for  pricing 
and  negotiations;  and  to  baseline 
performance.  Actual  costs  from  earlier 
acquisitions  will  not  normally  be 
accepted.  If  actual  costs  are  used,  the 
rational  for  their  use  will  be  documented 
in  the  contract  file.  If  DOD  MIL-STD- 
1567  is  not  a  part  of  a  contract,  but  the 
contractor  has  independently  developed 
labor  standards,  government 
representatives  shall  determine  if  labor 
standard  data  was  used  in  the  proposal 
development  as  required  by  AFSC 
5315.406-5(bl.  A  further  determination, 
coordinated  with  the  Defense  Contract 
Audit  Agency  (DCAA),  will  be  made 
that  the  work  measurement  system 
information  used  to  build  up  the 
proposal  was  collected  through  the 
contractor's  accounting  system 
according  to  his  accepted  Cost 
Accounting  System  Disclosure 
Statement.  This  information  shall  be 
considered  as  cost  or  pricing  data  in 
accordance  with  FAR  15.804.  Work 
measurem.ent  unique  terminology  is 
defined  in  DOD  MlL-STD-1567." 

AFSC  5315.892-3     Procedures. 

(a)  DOD  MlL-STD-1567  should  be 
used  throughout  the  acquisition  process 
to  include  SOW  development.  RFP 
preparation,  contract  negotiation, 
contract  award,  and  contract 
administration. 

(b)  DOD  MIL-STD-1567  will  be 
monitored  as  a  normal  delegated 
function  to  the  cognizant  C.AO.  This 
requirement  is  defined  by  AFSC 
5342.302{a)(73).  Continued  compliance 
with  all  procedures,  use  of  adequately 
supported  labor  standards  (Type  I  and 
other)  in  the  buildup  of  cost  estimates 
and  negotiation,  detailed  variance 
analysis  and  expeditious  corrective 


Work  measurement:  no 
Work  measurement; 


action  and  timely  notification  to  the 

government  of  system  changes  (90  days) 
are  factors  to  be  used  in  determining 
whether  or  not  a  periodic  audit  or 
reverification  is  necessary.  Based  on 
this  analysis,  the  cognizant  CAO  will 
determine  if  the  contractor  is  in 
compliance  with  DOD  MIL-STD-1567. 
AFCMD  is  responsible  for  conducting 
periodic  audit  and  compliance  reviews 
of  contractor  work  measurement 
systems. 

(c)  Specific  instructions  for  p-eparing 
Requests  for  Proposal  (RFP)  can  be 
found  at  AFSC  5315.406-5.  The  intent  of 
these  instructions  is  to  ensure  that  work 
measurement  system  data  is  used  in  the 
preparation  of  the  cost  proposal(s)  and 
subsequent  contract  negotiations. 

SUBCHAPTER  H— CLAUSES  AND  FORMS 

PART  AFSC  5352— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

Subpart  AFSC  5352.2— Texts  of  Provisions 
and  Clauses 

Sec 

AFSC  5352.215-9000    Preparation  of  offers- 
use  of  labor  standards. 

AFSC  5352  215-9001     Work  measurement: 
existing  s\'stem, 

AFSC  5352.215-9002 
existing  system. 

AFSC  5352.215-9003 

subcontractor  implementation. 
Authority;  5  U.S  C.  301  and  F.AR  1  301. 

Subpart  AFSC  5352.2— Texts  of 
Provisions  and  Clauses 

AFSC  5352.215-9000    Preparation  of 
offers — use  of  labor  standards. 

According  to  AFSC  5315.406-5(b)(x), 
insert  the  following  clause  in  the 
solicitation  instructions,  Section  L: 

Preparation  of  Offers — Use  of  Labor 
Standards  (July  1987) 

The  contractor  shall  prepare  the  offer  using 
available  touch  labor  standards  and  other 
associated  work  measurement  data  meeting 
the  criteria  of  DOD  MIL-STD  1567.  As  a 
minimum,  the  contractor  will  break-out  touch 
requirements  by  functional  category  (e.g., 
fabrication,  as.sembly.  functional  test,  and 
set-up)  for  each  manufacturing  cost  element. 
The  contractor's  proposal  must  be  supported 
by  the  following  information;  (a)  A 
breakdown  of  the  type  and  composition  of 
touch  labor  standards  used;  (b)  a  breakdown 
of  the  major  elements  of  realization  applied; 
(c)  i.solation  of  any  unmeasured,  off-standard, 
or  other  touch  labor  effort  not  covered  by 
touch  labor  standards;  (d]  any  other  factors, 
allowances,  or  charges  to  other  direct, 
indirect  or  overhead  cost  accounts  of 
personnel  who  normally  perform  touch  labor 
functions.  All  work  measurement  system  data 
included  and  used  in  support  of  the  offer 
shall  be  audit  verifiable  and  in  accordance 
with  the  contractor's  Cost  Accounting  System 
Disclosure  Statement.  The  government  shall 


be  entitled  to  complete  access  of  the 
contractor's  work  measurement  system 
including  any  associated  data,  reports,  or 
studies  used  by  the  contractor  to  support  the 
cost  estimate.  The  terminology  used  in  this 
clause  is  defined  in  accordance  with  DOD 
MIL-STD  1567. 
(End  of  clause) 


AFSC  5352.215-9001 
existing  system. 


Work  measurement: 


Accordmg  to  AFSC  5315.892-l(c), 
insert  the  following  clause  in  contracts 
where  DOD  MIL-STD-1567  is  applicable 
and  the  contractor  has  an  existing  work 
measurement  system; 

Work  Measurement:  Existing  System  Ou'y 
1987) 

(a)  The  contractor  shall  maintain  a  work 
measurement  system  that  satisfies  the 
requirements  of  DOD  MIL-STD-1567.  Work 
measurement.  The  contractor  agrees  to  make 
maximum  use  of  the  information  derived  from 
this  system,  including  the  use  of  labor 
Standard  data,  to  price,  negotiate,  and 
manage.  Supporting  rationale  for 
manufacturing  touch  labor  cost  estimates 
shall  include  a  breakdown  of  the  applicable 
labor  standards  and  anticipated  realization 
factors  required  to  prepare  and  support  each 
cost  element.  Allowances  included  in  the 
labor  standard  and  the  major  components  of 
the  realization  factor  shall  be  separately 
explained.  In  addition,  manufacturing  labor 
not  categorized  as  touch  labor  shall  also  be 
separately  explained  in  accordance  with  the 
Contractor's  Accounting  System  Disclosure 
Statement.  All  data  collected  and  used  from 
the  contractor's  work  measurement  system 
shall  be  audit  verifiable.  The  government  is 
entitled  to  complete  access  to  the  system  and 
any  associated  data,  reports,  or  studies. 

(b)  If  the  contractor  is  operating  a  work 
measurement  system  compliant  with  DOD 
MIL-STD-1567,  then  documentation  of 
government  review  shall  be  provided.  If  the 
government  has  previously  determined 
system  noncompliance,  the  contractor  will 
submit  a  corrective  action  plan  within  60 
days  of  contract  award.  If  the  government 
has  not  previously  determined  system 
compliance/noncompliance.  the  contractor 
will  submit,  within  60  days  of  contract  award, 
a  time-phased  implementation  plan  for 
achieving  system  compliance  with  DOD  MI1>- 
STD-1567. 

(c)  During  and  after  system 
implementation,  the  contractor's  system  will 
be  subject  to  a  periodic  government  audit  to 
reconfirm  compliance  with  DOD  MIL-STD- 
1567.  The  requirement  for  the  contractor  to 
maintain  a  work  measurement  system  that 
meets  the  criteria  of  DOD  MIL-STD-1567 
constitutes  a  material  requirement  of  this 
contract.  The  cognizant  CAO  shall,  for  the 
purposes  of  progress  payment  administration, 
determine  the  monetary  impact  to  the 
government  of  the  contractor's  failure  to  meet 
this  requirement. 

(End  of  clause) 


1   4 
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AFSC  5352.215-9002 
no  existing  system. 


Work  measurement; 


.■\(, cording  to  AFSC  5315.892-l(c). 
insert  the  following  clause  when  DOD 
MlL-STD-1567  is  applicable  and  the 
contractor  does  not  have  an  existing 
work  measurement  system  in  operation: 

Work  Medsurptnent;  No  Exisliny  System 
(lul>  1987) 

(a)  The  contractor  shall  document, 
implement,  and  maintain  a  work 
measurement  system  that  satisfies  the 
requirements  of  DOD  MlL-STD-1567,  Work 
measurement.  The  contractor  agrees  to  make 
maximum  use  of  the  information  derived  by 
this  system  during  and  after  development. 
including  the  use  of  labor  standard  data  to 
price,  negotiate  and  manage.  Supporting 
rationale  for  manufacturing  touch  labor  cost 
estimates  shall  include  a  breakdown  of  the 
applicable  labor  standards  and  anticipated 
realization  factors  required  to  prepare  and 
support  each  cost  element.  Allowances 
included  in  the  labor  standard  and  the  major 
components  of  the  realization  factor  shall  be 
separately  explained.  In  addition, 
manufacturing  labor  not  categorized  as  touch 
labor  shall  also  be  separately  explained  in 
accordance  with  the  Contractor's  Accounting 
System  Disclosure  Statement.  All  data 
collected  and  used  from  the  contractor's  work 
m.easurement  system  shall  be  audit 
verifiable.  The  Government  is  entitled  to 
complete  access  to  the  work  measurement 


system  and  any  associated  data,  reports,  or 
studies. 

(b)  The  contractor  shall  provide,  within  60 
days  after  contract  award,  a  plan 
implementing  DOD  Mlly-STD-1567.  The  plan 
will  include  a  schedule  for  the  development 
of  Type  I  labor  standards  resulting  in  at  least 
80%  coverage  of  all  categories  of  touch  labor. 
The  plan  will  also  provide  a  time-phased 
schedule  for  implementation  of  the  various 
tracking,  reporting  and  database  management 
systems.  The  plan  will  be  updated  monthly 
and  be  made  available  for  government 
review  upon  request.  The  plan  for  developing 
and  maintaining  the  system  will  include  a 
time-phased  set  of  milestones  as  agreed  to  by 
the  government  and  will  result  in  a  system 
that  is  fully  complaint  with  DOD  MlL-STD- 
1567  months  after  contract  award. 

(c)  As  work  measurement  policies  and 
procedures  are  implemented,  the  government 
will  confirm  compliance  with  DOD  MIL- 
STD-1567.  After  an  initial  review  of  the  entire 
system  has  been  accomplished  and 
corrections  made  as  needed,  the  system  will 
be  subject  to  a  periodic  government  audit  to 
reconfirm  contractor  compliance. 

(d)  Implementation  and  maintenance  of  the 
work  measurement  system  constitutes  a 
material  requirement  of  this  contract. 

(End  of  clause) 

AFSC  5352.215-9003     Work  n^.easu'-ement; 
subcontractor  implementation. 

According  to  AFSC  5315.892-1  (c), 
insert  the  following  clause  whenever 


DOD  MIL-STD-1367  will  be  placed  in  .i 
contract: 

Work  Measurement:  Subcontractor 
Implementation  (July  1987) 

(a)  The  contractor  shall  incorporate  DOD 
MIL-STD-1567  in  each  subcontract  which 
meets  the  criteria  set  forth  in  paragraph  1.2.1 
of  DOD  Mll^STD-1567.  The  contractor  will 
develop  a  plan  for  accomplishing  subcontract 
implementation  within  60  days  of  prime 
contract  award.  The  plan  will  provide  for  the 
reconciliation  of  any  subcontract 
implementation  related  issues.  The  plan  must 
be  executed  within  180  days  of  contract 
award,  resulting  in  incorporation  of  MIL- 
STD-1567A  or  a  request  for  waiver 
accomplished. 

(b)  The  contractor  shall  incorporate  in 
applicable  subcontracts  adequate  provisions 
for  documentation,  review  and  audit  of 
subcontractor  systems.  The  assessment  of 
subcontractor  compliance  will  be  the 
responsibility  of  the  contractor  unless 
otherwise  agreed  to  between  the  government 
and  contractor.  Documented  evidence  of 
subcontractor  compliance  will  be  made 
available  to  the  government  upon  request. 
(End  of  clause] 
Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
|FR  Doc.  87-20996  Filed  9-11-87:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Office  of  the  Secretary 

National  Plant  Genetic  Resources 
Board  Meeting 

According  to  the  Federal  Advisory 
Committee  Act  of  October  1972  (Pub.  L. 
92-463,  86  Stat.  770-776),  the  USDA. 
Science  and  Education,  announces  the 
following  meeting; 

Name:  National  Plant  Genetic  Resources 
Board. 

Date:  October  6-7,  1987. 

Time:  8:30  a.m.-5  p.m..  October  6;  8:30  a  m.- 
5  p.m.,  October  7. 

Place:  CIMMYT,  Lisboa  27,  Apdo.  Postal  &- 
641;  Col.  Juarez.  Deltg.  Cuauhtemoc:  06600 
Mexico,  D.F.,  MEXICO  (El  Batan). 

Type  of  Meeting:  Open  to  the  public. 
Persons  may  participate  in  the  meeting  as 
time  and  space  permits. 

Comments:  The  public  may  file  written 
comments  before  or  after  the  meeting  with 
the  contact  person  below. 

Purpose:  To  review  matters  that  pertain  to 
plant  germplasm  in  the  United  States  and 
possible  impacts  on  related  national  and 
international  programs;  and  discuss  other 
initiatives  of  the  Board. 

Contact  Person;  C.F.  Murphy,  Executive 
Secretary,  National  Plant  Genetic  Resources 
Board,  U.S.  Department  of  Agriculture, 
BARC-West,  Room  239.  Building  OO.i. 
Beltsville,  Maryland  20705.  Telephone.  (;i01j 

344-1560. 

Done  at  Beltsville,  Maryland,  this  25th  day 
of  August  1987. 

Charles  F.  Murphy, 

Executive  Secretary,  National  Plant  Genetic 
Rpsources  Board. 

[FR  Doc.  87-21089  Filed  ?l-ll-8';  8:45  am) 

BILLING  CODE  3410-13-M 


DEPARTMENT  OF  COMMERCE 
Bureau  of  the  Census 

Census  Advisory  Committee  (CAC)  of 
The  American  Economic  Association 
(AEA),  The  CAC  of  The  American 
Marketing  Association  (AMA),  The  CAC 
of  The  American  Statistical 
Association  (ASA),  and  The  CAC  on 
Population  Statistics;  Amendment  to 
Notice  of  Public  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92^63  as 
amended  by  Pub.  L.  94-409),  we  are 
giving  notice  of  changes  to  the  separate 
and  jointly  held  meetings  of  the  CAC  of 
the  AEA,  CAC  of  the  AMA.  CAC  of  the 
ASA,  and  CAC  on  Population  Statistics. 
The  notice  of  this  meeting  was  originally 
published  in  the  Federal  Register  on 
August  21,  1987  (i2  FR  31648  and  31649). 
The  joint  meeting  will  convene  on 
October  8. 1987  at  the  Ramada  Hotel. 
6400  Oxon  Hill  Road,  Oxon  Hill, 
Maryland  20745, 

The  meetings  will  still  begin  at  11:15 
a.m.  and  adjourn  at  5:45  p.m.  on  October 
8.  The  following  three  agendas  replace 
those  shown  in  the  previously  published 
notice. 

The  CAC  of  the  AMA 

(1)  Census  Bureau  response  to 

recommendations  and  activities  of 
special  interest  to  the  CAC  of  the  AM.'\, 
(2)  quality  of  economic  statistics  (joint 
with  C.A.C  of  the  AEA).  (3|  five-year  plan 
on  service  (joint  with  CAC  of  the  AE.A), 
(4)  marketing  the  1987  Economic 
Censuses,  and  (5)  discussion  of  data 
user  news. 

The  CAC  of  the  ASA 

(1)  Census  Bureau  response  to 
recommendations  and  activities  of 
special  interest  to  the  CAC  of  the  ASA, 
(2)  new  initiatives  in  population 
projections  (joint  with  CAC  on 
Population  Statistics),  (3)  evaluation  of 
demographic  anal\sis  (joint  with  C.^C 
on  Population  Statistics).  (4) 
confidentiality  techniques  for  the  1990 
census  (joint  with  CAC  on  Population 
Statistics),  and  (5)  1990  Research. 
Evaluation,  and  Expenmental  (REX) 
Program  (joint  with  CAC  or.  Population 
Statistics). 


The  CAC  on  Population  Statistics 

(1)  Census  Biireau  response  to 
recommendations  and  activities  of 
special  interest  to  the  CAC  on 
Population  Statistics,  (2)  new  initiatives 
in  population  projections  (joint  with 
CAC  of  the  ASA),  (3)  evaluation  of 
demographic  analysis  (joint  with  CAC  of 
the  ASA).  (4)  confidentiality  techniques 
of  the  1990  census  (joint  with  CAC  of  the 
ASA),  and  (5)  1990  Research. 
Evaluation,  and  Experimental  (REX) 
Program  (joint  with  CAC  of  the  ASA). 

Persons  wishing  additional 
information  regarding  these  meetings 
may  contact  the  Committee  Liaison 
Officer,  Mrs.  Phyllis  Van  Tassel,  Room 
2428.  Federal  Building  3.  Suitland, 
Maryland.  (Mailing  address; 
Washington,  DC  20233).  Telephone:  (301) 
763-5410. 

Date;  September  4. 1987. 
|ohn  G.  Keane. 

Director.  Burau  of  the  Census. 

jFR  Doc.  87-21030  Filed  9-11-87:  8:45  am] 

BILUNG  CODE  3510-07-M 

International  Trade  Administration 

Exporters'  Textile  Advisory 
Committee;  Open  Meeting 

.\  .Tieeting  of  the  Exporters'  Textile 
Advisory  Committee  will  be  held 
October  13,  1987  at  2:30  p.m. -4:30  p.m.  at 
the  Princeton  Club,  15  West  43rd  Street, 
New  York  City.  The  Committee  provides 
advice  about  ways  to  promote  increased 
exports  of  U.S.  textiles  and  apparel. 

Agenda: 

Review  of  export  data;  reports  on 
conditions  in  the  export  market;  recent 
foreign  restrictions  affecting  textiles: 
export  expansion  activities:  and  other 
business. 

The  meeting  will  be  open  to  the  public 
with  a  limited  number  of  seats 
available.  For  further  information  or 
copies  of  the  minutes,  contact  Theresa 
Stuart  (202/377-5153). 

Date;  September  8, 1987. 

James  Babb. 

Deputy  Assistant  Secretary  for  Textiles  and 
Apparel. 

(PR  Doc.  87-21050  Filed  9-ll-«7:  8:45  am] 
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Subcommittee  on  Export 
Administration  of  ihe  President's 
Export  Council;  Partially  Closed 
Meeting 

.•\  partially  closed  meeting  of  the 
[^resident's  Export  Council 
SLibcommittee  i.n  Export  Administration 
vv)ll  be  held  October  8,  1987,  9  a.m.  to  3 
p.m.,  U.S  Department  of  Commerce, 
Herbert  Hoover  Building.  Room  4830, 
14th  and  Constitution  Avenue,  \W., 
Washington.  DC. 

The  Subcommittee  provides  advice  on 
matters  pertinent  to  those  portions  of 
the  Export  Administration  Act,  as 
amended.  ;hdt  deal  with  United  States 
policies  uf  encouraging  trade  with  all 
countries  with  which  the  United  States 
has  diplomatic  or  trading  relations,  and 
of  controlling  trade  for  national  security 
and  foreign  policy  reasons. 

General  Session:  9:00  a.m.-ll:45  a.m. 
Status  reports  by  Ad  Hoc  Working 
Group  Chairmen,  and  update  on  Export 
,'\dministration  initiatives. 

Executive  Session.  l;30-3;00  p.m. 
Discussion  of  matters  properly  classified 
under  Executive  Order  123,56  pertaining 
to  the  control  of  exports  for  national 
security,  foreign  policy  or  short  supply 
reasons  under  the  Export 
Administration  Act  of  1979.  as  amended. 
A  Notice  of  Determination  to  close 
meetings,  or  portions  of  meetings,  of  the 
subcommittee  to  the  public  on  the  basis 
of  5  U.S.C.  522(cKl)  was  approved 
October  17, 1985,  in  accordance  with  the 
Federal  Advisory  Committee  Act.  A 
copy  of  the  Notice  of  Determinalion  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility.  Room  6628, 
U.S.  Department  of  Commerce,  (202) 
377-4217. 

For  further  information,  contact  Connie 
White  (2021  377-8760. 
\  intent  F.  DeCain, 

Dfputy  Assistant  Secretary  for  Export 
Administration. 
fFR  Doc  87-210-2  Filed  9-11-87;  8:45  am) 
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National  Bureau  of  Standards 
(Docket  No.  61003-71371 

Approval  of  Federal  Information 
Processing  Standards  Publication  29- 
2:  Interpretation  Procedures  for 
Federal  Information  Processing 
Standards  for  Software 

agency:  National  Bureau  of  Standards. 

Comrnerce. 

ACTION:  The  purpose  of  this  notice  is  to 
announce  approval  of  Federal 
Irformation  Processing  Standards 


Publication  (FIPS  PUB)  29-2,  entitled 
Interpretation  Procedures  for  Federal 
Information  Processing  Standards  for 
Software.  FIPS  PUB  29-2  supersedes 
FIPS  PUB  29-1  in  its  entirety. 

SUMMARY:  A  proposed  revision  of  FIPS 
PUB  29-1  was  announced  in  the  Federal 
Register  (51  FR  7604,  dated  March  5, 
1986).  While  the  comments  received 
expressed  support  for  the  proposed 
procedures,  NBS  determined  that  it 
would  be  appropriate  to  broaden  the 
scope  of  the  procedures  to  include  all 
Federal  Information  Processing 
Standards  for  software.  As  a  result  of 
this  determination  and  after 
consideration  of  all  comments  received 
from  the  first  Federal  Register 
announcement,  a  second  proposed 
revision  of  FIPS  PUB  29-1  was 
announced  in  the  Federal  Register  (51 
FR  44505.  dated  December  10,  1986). 

All  responses  received  as  a  result  of 
this  second  announcement  supported 
the  adoption  of  the  proposed  FIPS  PUB 
29-2. 

The  written  comments  submitted  by 
interested  parties  and  other  material 
available  to  the  Department  were 
reviewed  by  NBS.  On  the  basis  of  this 
review,  the  Director  of  NBS  approved 
FIPS  PUB  29-2. 

The  written  comments  received  are 
part  of  the  public  record  and  are 
available  for  inspection  and  copying  in 
the  Department's  Central  Reference  and 
Records  Inspection  Facility,  Room  6628, 
Herbert  C.  Hoover  Building,  14th  Street 
between  Pennsylvania  and  Constitution 
Avenues  NW.,  Washington,  DC  20230. 
EFFECTIVE  DATE:  September  14, 1987. 
ADDRESS:  Interested  parties  may 
purchase  copies  of  this  revised 
publication  from  the  National  Technical 
Information  Service  (NTIS).  Specific 
ordering  information  from  NTIS  for  this 
publication  is  set  out  in  the  Where  to 
Obtain  Copies  section  of  the  FIPS  PUB. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Mabel  V.  Vickers,  Institute  for 
Computer  Sciences  and  Technology, 
National  Bureau  of  Standards, 
Gaithersburg,  MD  20899,  (301)  975-3277. 

Date:  September  2.  1967. 
Ernest  Ambler,  | 
Director  • 

Federal  Information  Processing 
Standards  Publication  2»-2 


(date). 


L 


Interpretation  Procedures  for  Federal 
Information  Pfocessing  Standards  for 
Software 

Federal  Information  Processing 
Standards  Publication  (FIPS  PUBS)  are 
issued  by  the  National  Bureau  of 


Standards  pursuant  to  the  Federal 
Property  and  Administrative  Services 
Act  of  1949,  as  amended.  Pub.  L.  89-306 
(79  Stat.  1127).  Executive  Order  11717 
(38  FR  12315,  dated  May  11,  1973),  and 
Part  6  of  Title  15  Code  of  Federal 
Regulations  (CFR). 


1.  Purpose 

The  purpose  of  this  Federal 
Information  Processing  Standards 
Publication  (UPS  PUB)  is  to  establish 
the  procedures  for  requesting  a  technical 
interpretation  of  any  of  the  Federal 
Information  Processing  Standards  (FIPS) 
for  software  and  for  providing  a  solution 
to  the  request.  This  FIPS  PUB 
supersedes  FIPS  PUB  29-1  in  its  entirety. 

2.  Background         I 

The  FIPS  for  software  include,  but  are 
not  limited  to.  FIPS  programming 
languages,  FIPS  database  languages. 
FIPS  graphics  languages,  and  FIPS 
operating  systems  languages.  .'\s  the 
standards  are  used  as  the  basis  for  the 
implementation  of  software,  validation 
of  software,  or  writing  of  application 
programs,  questions  may  arise  as  to  the 
meaning  of  certain  specifications.  It  is 
desirable  to  provide  solutions  to  these 
questions  that  can  be  used  uniformly 
throughout  the  Federal  Government.  In 
order  to  achieve  this  objective,  the 
National  Bureau  of  Standards  will 
provide  responses  to  questions  of 
interpretation  for  the  respective  FIPS.  To 
assist  NBS  in  providing  these  responses, 
a  variety  of  mechanisms  may  be  used, 
including  : 

a.  Obtaining  a  recommended 
interpretation  from  a  committee  of  the 
recognized  standards  body  responsible 
for  the  development  of  the  standard  that 
has  been  adopted  as  a  FIPS. 

b.  Organization  of  a  Federal 
Interpretation  Committee  (FIC)  which 
will  be  responsible  for  providing  a 
recommended  interpretation  for  a 
particular  FIPS. 

c.  Consultation  with  persons 
recognized  as  expert  in  the  particular 
subject  matter  of  the  interpretation 
request. 

3.  Approving  Authority  of 
Interpretations 

Director,  National  Bureau  of 
Standards. 

4.  Maintenance  Agency 

U.S.  Department  of  Commerce, 
National  Bureau  of  Standards  (Institute 
for  Computer  Sciences  and  Technology). 
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5.  Cross  Index  ' 

The  following  is  a  current  list  of  the 
FiPS  for  which  the  National  Bureau  of 
Standards  will  issue  interpretations.  As 
new  software  standards  are  approved, 
they  may  be  added  to  this  list.  Consult 
the  appropriate  FIPS  PUB  for  the 
standard  to  which  the  interpretation 
request  applies  for  any  special 
instructions  regarding  interpretations. 

a  FIPS  PUB  21.  COBOL. 

b.  FIPS  PUB  68.  Minimal  BASIC. 

c.  FIPS  PUB  69.  FORTRA.N, 

d.  FIPS  PUB  109.  PASCAL. 

e.  FIPS  PUB  120,  Graphical  Kernel 
System. 

f.  FIPS  PUB  123,  Data  Descriptive  File 
for  Information  Interchange. 

g.  FIPS  PUB  125.  MUMPS, 

h.  FIPS  PUB  126,  Database  Laneuaee 
NDL. 

i.  FIPS  PL^B  127,  Database  Language 
SQL. 

j.  FIPS  PUB  128,  Computer  Graphics 
Metafile. 

k.  FIPS  PUB  2,  UNIX  5  Operating 
System  Derived  Environm.ents. 

I.  FIPS  PUB  ^  Information  Resource 
Dictionary  System  (IRDS). 

6.  Implementing  Schedule 

These  procedures  become  effective  on 
(date). 

7.  Applicability 

a.  The  provisions  of  this  document 
apply  to  Federal  departments  and 
agencies  and  to  vendors  of  software  that 
wish  to  have  questions  concerning 
specifications  of  FIPS  for  software 
resolved  by  the  National  Bureau  of 
Standards. 

b.  An  interpretation  that  is  developed 
and  approved  as  a  result  of  employing 
these  procedures  applies  to  software,  as 
specified  in  each  interpretation,  that  is 
brought  into  the  Federal  inventory  after 
the  effective  date  of  the  interpretation. 

8.  Procedures 

(In  the  following  procedure,  each 
reference  to  "Federal  interpretation 
Committee"  (FlC)  should  be  construed 
to  mean  the  specific  interpretation 
committee  responsible  for  the  software 
to  which  the  request  applies.) 

a.  Requesting  an  Interpretation.  (1) 
Requests  may  be  submitted  by  a  vendor 
of  software  intended  to  conform  to  a 
FIPS  for  software  or  by  any  department 
or  agency  of  the  Federal  Government. 

(2)  Requests  for  an  interpretation 
should  be  submitted  in  writing  to  the 
National  Bureau  of  Standards.  See 
paragraph  9  for  the  address. 


'  Refers  lo  mosi  recent  revision  of  FIPS  PUBS. 

^  To  be  published  in  the  near  future. 

'  UNIX  is  a  registered  trademark  of  AT&T. 


(3)  A  request  for  interpretation  should 
coatain  the  following  information: 

(a)  Name  of  organization  submitting 
the  request. 

(b)  Name  of  individual  within  the 
submitting  organization  who  may  be 
contacted  concerning  the  request. 

(c)  Date  by  which  the  interpretation  is 
desired. 

(d)  Appropriate  references  to  FIPS 
specifications  that  have  a  bearing  on  the 
problem  cited  in  the  request. 

(e)  A  concise  explanation  of  the 
problem  requiring  an  interpretation. 

(f)  Any  supporting  documentation  that 
will  assist  in  understanding  or 
describing  the  problem. 

(g)  Any  recommendations  the 
requesting  organization  would  like  to 
make  concerning  a  possible 
interpretation,  along  with  appropriate 
justification  or  comments. 

b.  Processing  a  request  for 
interpretation.  (1)  Upon  receipt,  the 
National  Bureau  of  Standards  will 
determine  which  of  the  following 
mechanisms  will  be  used  in  developing 
a  response  to  the  request  for 
interpretation: 

fa)  Obtaining  a  recommended 
interpretation  from  a  committee  of  the 
recognized  standards  body  responsible 
for  the  development  of  the  standard  that 
has  been  adopted  as  a  FIPS. 

(b)  Organization  of  a  Federal 
interpretation  Committee  (FIC)  which 
will  be  responsible  for  providing  a 
recommended  interpretation  for  a 
particular  FIPS. 

(c)  Consultation  with  persons 
recognized  as  expert  in  the  particular 
subject  m.atter  of  the  interpretation 
request, 

(d)  Any  combination  of  the 
mechanisms  in  (a)  through  (c)  above.  At 
least  the  mechanism  in  paragraph  (a) 
above  will  be  used  in  the  case  of  a 
request  for  interpretation  of  a  FIPS  that 
adopts  a  standard  developed  by  a 
recognized  standards  body. 

(2)  If  the  FIC  is  utilized:" 

(a)  The  request  is  distributed  to  the 
FIC. 

(b)  Position  papers  on  proposed 
solutions  to  a  cited  problem  may  be 
submitted  by  any  FIC  memiber  for 
consideration  by  the  FIC  membership. 

(c)  The  requester  of  an  interpretation 
may  be  invited  to  attend  the  meeting  at 
which  the  request  will  be  considered 
and  to  participate  in  the  discussion  of 
the  problem  identified  by  the  request. 

(3)  If  either  the  appropriate  standards 
body  or  recognized  experts  is  utilized, 
the  request  is  sent  to  that  body 
indicating  the  date  by  which  an 
interpretation  is  desired. 


(4)  Upon  completion  of  the  proposed 
interpretation,  the  National  Bureau  of 
Standards  will: 

(a)  Arrange  for  publication  of  the 
proposed  interpretation  in  the  Federal 
Register  and  forward  it  to  Federal 
agencies  for  the  purpose  of  soliciting 
comments  from  Federal  ageacies, 
vendors,  and  private  industry. 

(b)  Notify  requester  of  the  proposed 
interpretation. 

(5)  Comments  received  as  a  result  of 
publication  and  review  of  the  proposed 
interpretation  will  then  be  reviewed  by 
the  National  Bureau  of  Standards  and,  if 
appropriate,  the  body  specified  in 
paragraph  8.b.(l).  and  a  final 
interpretation  developed. 

c.  Dissemination  of  an  approved 
interpretation.  (1)  The  National  Bureau 
of  Standards  will  be  responsible  for  the 
dissemination  of  interpretation  of  FIPS 
for  software. 

(2)  The  approved  interpretation  will 
consist  of  the  following  information: 

(a)  Definition  of  the  problem  being 
resolved. 

(b)  Discussion  of  the  issues  relevant  to 
the  problem. 

(c)  Discussion  of  the  solution  to  the 
problem  (interpretation). 

(d)  Any  necessary  clarification  to  the 
particular  FIPS  to  effect  the  resolution. 

(e)  Effective  date  of  the  interpretation. 

(3)  The  approved  interpretation  will 
be  disseminated  and  will  include,  at  a 
minimum,  the  following:  Publication  in 
the  Federal  Register  letter  to  the 
Federal  agencies;  and  letter  to  the 
requester. 

(4)  The  National  Bureau  of  Standards 
will  maintain  a  central  register  of 
approved  interpretations  for  reference. 

9.  Point  of  Contact 

The  following  address  will  be  used  for 
correspondence  pertaining  to 
interpretations  of  FIPS  for  software: 
Institute  for  Computer  Sciences  and 
Technology,  National  Bureau  of 
Standards,  Attn:  Software 
Interpretations,  Gaithersburg,  MD  20899. 

10.  Where  to  Obtain  Copies 

Copies  of  this  publication  are  for  sale 
by  the  National  Technical  Information 
Service.  U.S.  Departm.ent  of  Commerce. 
Springfield,  VA  22161.  When  ordering, 
refer  to  Federal  information  Processing 
Standards  Publication  29-2  (FIPSPUB- 
2),  and  title.  When  a  microfiche  is 
desired,  this  should  be  specified. 
payment  may  be  made  by  check,  money 
order,  or  deposit  account. 

IFR  Doc  8--21095  Filed  &-n-e7;  8:45  am] 
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National  Oceanic  and  Atmospheric 
Administration 

Public  Hearings  on  the  Draft 
Environmental  Impact  Statement/ 
Management  Plan  for  the  Proposed 
Cordell  Bank  National  Marine 
Sanctuary 

agency:  Office  of  Ocean  and  Coastal 
Resource  .Management  (OCRM). 
National  Ocean  Service  (.\0S),  National 
C)(;eanic  and  Atmospheric 
.'Xdmmistration  (NOAA).  Commerce. 
action:  Notice. 

SUMMARY:  The  National  Oceanic  and 
Atmospheric  Administration  (NOAA)  is 
considering  Cordell  Bank,  located  off  the 
C'.iast  of  northern  California,  for 
dfsiynation  as  a  national  marine 
sanctuary.  NOAA  will  hold  public 
heari.igs  on  a  draft  environmental 
impact  statement/management  plan  for 
tl'.e  proposed  sanctuary.  The  purpose  of 
the  hearings  is  to  receive  the  views  of 
interested  parties  on  the  proposed 
designation  and  the  draft  environmental 
impact  statement/management  plan. 
The  views  expressed  at  these  hearings, 
as  well  as  written  comments  received  on 
the  draft,  will  be  considered  in  the 
preparation  of  the  final  environmental 
impact  statement/management  plan. 

The  hearings  will  be  held  on 
?--ptember  29. 1987,  from  7:(X)  to  10:00 
V'W  at  the  Grange  Hall,  Bodega  Avenue 
and  Highway  1,  Bodega  Bay.  California, 
and  on  September  30,  1987,  from  7:30  to 
li):30  PM  at  the  Golden  Gate  National 
Hi'creation  Area  Conference  Room, 
Bidg.  201  (First  Floor),  Fort  Mason,  San 
Francisco,  California.  All  interested 
persons  are  invited  to  attend. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wilh.jm  VV.  VVindom,  (2021  673-5122, 
Marine  and  Estuarine  Management 
[division.  Office  of  Ocean  and  Coastal 
Resource  Management,  National  Ocean 
Service,  NOAA,  1825  Connecticut 
Avenue  NW.,  Washington,  DC  20235. 
Copies  of  the  draft  environmental 
impact  statement/m.anagement  plan  are 
available  upon  request  to  the  Marine 
and  Estuarine  Management  Division. 
SUPPLEMENTARY  INFORMATION:  Title  III 
of  the  Marine  Protection  Research,  and 
Sanctuaries  Act,  as  amended  (16  U.S.C. 
1431  pt  seq]  ("Act"),  authorizes  the 
Secretary  of  Commerce  to  designate 
discrete  areas  of  the  marine 
environment  as  national  marine 
sanctuaries  if,  as  required  by  section  303 
of  the  Act  (16  U.S.C.  1433).  the  Secretary 
finds,  in  consultation  with  the  Congress, 
a  variety  of  specified  officials,  and  other 
interested  persons,  that  the  designation 
will  fulfill  the  purposes  and  policies  of 
Title  III  (set  forth  in  section  301(b)  of  the 


Act  (16  U.S.C.  1431(b))  and:  (1)  The  area 
proposed  for  designation  is  of  special 
national  significance  due  to  its  resource 
or  human-use  values;  (2)  existing  state 
and  Federal  authorities  are  inadequate 
to  ensure  coordinated  and 
comprehensive  conservation  and 
management  of  the  area,  including 
resource  protection,  scientific  research, 
and  public  education;  (3)  designation  of 
the  area  as  a  national  marine  sanctuary 
will  facilitate  the  coordinated  and 
comprehensive  conservation  and 
management  of  the  area;  and  (4)  the 
area  is  of  a  size  and  nature  that  will 
permit  comprehensive  and  coordinated 
conservation  and  management. 

The  authority  of  the  Secretary  to 
designate  national  marine  sanctuaries 
and  administer  the  other  provisions  of 
the  Act  has  been  delegated  to  the 
Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management 
in  the  National  Oceanic  and 
Atomospheric  Administration  (DOC/ 
DOO  25-5A,  section  301(z),  August  25, 
1985). 

The  waters  surrounding  Cordell  Bank 
were  nominated  for  status  as  a  national 
marine  sanctuary  in  July  1981.  On  June 
30. 1983,  NOAA  declared  the  area  an 
active  candidate  for  further 
consideration  as  a  national  marine 
sanctuary.  A  public  scoping  meeting  to 
gather  information  to  determine  the 
range  and  significance  of  issues  related 
to  sanctuary  designation  and 
management  was  held  on  April  25, 1984. 
The  draft  environmental  impact 
statement/management  plan  was 
prepared,  and  a  notice  of  its  availability 
was  published  in  the  Federal  Register  on 
August  28, 1987.  On  the  same  date,  a 
summary  of  the  draft  management  plan 
and  the  proposed  designation  document 
and  regulations  for  the  sanctuary  were 
also  published  in  the  Federal  Register. 
Written  comments  on  the  draft 
environmental  impact  statement/ 
management  plan  must  be  received  by 
October  12. 1987. 

Cordell  Bank  and  its  surrounding 
waters,  because  of  a  rare  combination  of 
Oceanic  conditions  and  undersea 
topography,  provide  a  highly  productive 
marine  environment  in  a  discrete,  well 
defined  area.  The  prevailing  California 
current  flows  southward  along  the  coast 
bringing  nutrients  to  the  upper  levels  of 
the  Bank,  while  the  upwelling  of 
nutrient-rich,  bottom  waters  stimulates 
the  growth  of  planktonic  organisms. 
These  nutrients  support  the  entire  food 
chain  from  small  Crustaceans  to  the 
fish,  marine  mammals  and  seabirds  that 
form  the  exceptionally  vigorous, 
ecological  community  flourishing  at 
Cordell  Bank.  Designation  of  the  area  as 
a  national  marine  sanctuary  is  proposed 


for  the  purposes  of  protecting  and 
conserving  this  special  ecological 
community. 

With  regard  to  a  proposal  to  designate 
an  area  as  a  national  marine  sanctuary, 
section  304(a)(4)  of  the  Act  requires  that 
the  proposed  designation  include  the 
geographic  area  proposed  to  be  included 
within  the  sanctuary;  the  characteristics 
of  the  area  that  give  it  conservation, 
recreational,  ecological,  historical, 
research,  educational  or  esthetic  value; 
and  the  types  of  activities  that  will  be 
subject  to  regulation  by  the  Secretary  to 
protect  those  characteristics.  The  draft 
environmental  impact  statement/ 
management  plan  contains  the  terms  of 
the  proposed  designation  and  the 
proposed  regulations,  discusses  the 
environment  and  resources  of  the 
proposed  sanctuary,  and  describes 
proposed  sanctuary  goals  and 
objectives,  management  responsibilities, 
research  activities,  interpretive  and 
educational  programs,  and  enforcement, 
including  surveillance  activities,  for  the 
area. 

(Federal  Domestic  Assistance  Catalog 
Number  11.429  Marine  and  Estuarine 
Management  Program) 

Dated:  September  8. 1987. 
Peler  I-  Tweedt, 

Director,  Office  of  Ocean  and  Coastal 
Resource  Management. 
(FR  Doc.  87-21027  Filed  9-11-87;  8:45  am] 
BILUNG  CODE  3S1CM)»-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Labeling  of  Certain  Household 
Products  Containing  Methylene 
Chloride;  Statement  of  Interpretation 
and  Enforcement  Policy 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Notice  of  interpretation  and 
enforcement  policy. 

summary:  The  Commission  *  is  issuing 
an  interpretation  and  a  statement  of 


'  The  Commission  voted  2-1  to  issue  'his 
slalemenl  of  interpretation  and  enforcement  policy. 
Commissioners  Carol  G.  Dawson  and  Anne  Graham 
voted  in  favor  of  the  policy;  Chairman  Terrence 
Scanlon  dissented,  prefernng  instead  to  issue  the 
Commission's  determination  in  the  form  of  a  nile 
under  section  3(a)  of  the  Federal  Hazarddus 
Substances  Act.  Each  Commissioner  filed  a 
separate  opinion  or  sla'ement  conceminR  his  or  her 
vote;  these  opinions  can  be  oblamed  from  the  Office 
of  the  Secretary  Consumer  Product  Safety 
Commission.  Washington.  DC  20207.  phone  (301) 
492-6800. 


UM  I 


Federal  Register  /  Vol.  52,  No.  l"  /  Monday.  September  14,  198:'  /  N'otices 


34699 


enforcement  policy  for  household 
products  that  contain  methylene 
chloride  and  that  expose  consumers  to 
significant  amounts  of  methylene 
chloride  vapor.  The  Commission 
considers  such  products  to  be  hazardous 
substances,  under  the  provisions  of  the 
Federal  Hazardous  Substances  Act, 
basing  its  determination  on  animal  test 
results  that  indicate  such  products  may 
pose  a  carcinogenic  risk  to  humans. 
Accordmgly,  if  such  products  are  not 
labeled  properly,  they  are  misbranded 
hazardous  substances.  This  action  by 
the  Commission  results  from  concerns 
raised  by  tests  showing  that  inhalation 
of  methylene  chloride  vapor  can  cause 
an  increased  incidence  of  benign 
mammary  tumors  in  male  and  female 
rats  and  can  cause  an  increased 
incidence  of  carcinomas  and  adenomas 
in  male  and  female  mice.  The  evidence 
currently  available  to  the  Commission 
shows  that  products  in  a  num,ber  of 
classes  present  sufficient  exposure  of 
consum.ers  to  methylene  chloride  vapor 
that  they  should  be  considered  to  be 
hazardous  substances.  These  product 
classes  are  named  in  the  following 
enforcement  policy.  Additional 
information  may  become  available  in 
the  future  showmg  that  additional 
products  are  also  hazardous  substances. 
Once  the  enforcem.ent  policy  becomes 
effective,  the  Commission  intends  to 
bring  individual  enforcement  actions 
against  products  that  are  not  properly 
labeled  (or  against  the  products' 
manufacturers,  distributors,  or 
importers).  Such  actions  will  provide  full 
opportunities  for  the  Commission's 
technical  data  and  legal  conclusions  to 
be  contested.  In  addition,  such 
enforcement  actions  will  be  preceded  by 
opportunities  for  industry  members  and 
Commission  staff  to  discuss  the 
applicability  of  the  enforcement  policy 
to  particular  products  containing 
methylene  chloride. 
DATE:  The  interpretation  and 
enforcement  policy  becomes  effective  on 
March  14,  19b8,  as  to  products  whose 
labels  are  printed  after  that  date  and 
September  14,  1988  as  to  products  that 
are  packaged  after  that  date. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  M  jacobson.  Division  of 
Regulatory  Management.  Consumer 
Product  Safety  Commission, 
Washington,  DC  20207;  telephone  (301) 
492-6400. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Previous  Commission  Action 

On  August  20, 1986.  the  Commission 
published  a  proposed  rule  that  would 
declare  household  products  containing 


Other  than  contam.inant  levels  of 
methylene  chloride  to  be  hazardous 
substances.  51  FR  29778.  The  proposal 
was  prompted  by  a  concern  that 
methylene  chloride  might  pose  a 
carcinogenic  risk  to  humans  that  was 
raised  by  tests  showing  that  inhalation 
of  methylene  chloride  vapor  increased 
the  incidence  of  various  types  of  benign 
and  malignant  tumors  in  rats  and  mice. 

In  1980,  an  industry  inhalation 
bioassay  in  Sprague-Dawley  rats  and  in 
hamsters  was  completed.  This  bioassay 
(the  "Dow  study"),  published  in  1984, 
showed  salivary  gland  tumors  in  male 
rats  and  an  increased  number  of 
mam.m.ary  gland  tumors  per  tumor- 
beanng  rat.  There  was  no  carcinogenic 
effect  noted  m  hamsters.  Smce  then,  a 
number  of  other  bioassays  have  been 
published. 

The  National  Toxicologv  Program 
("NTP")  of  the  Public  Health  Service. 
Department  of  Health  and  Human 
Services,  undertook  cancer  bioassays  of 
methylene  chloride  by  the  oral  (gavage) 
and  inhalation  routes  of  exposure.  The 
gavage  bioassay  was  completed  first, 
and  the  draft  report  was  reviewed  by 
the  NTP  Board  of  Scientific  Counselors 
in  September  of  1982.  The  study  results 
showed  evidence  of  carcinogenicity  in 
rats.  However,  an  audit  of  the  contractor 
that  performed  the  bioassay,  conducted 
by  the  Toxicology  Audit  Subcommittee 
of  the  Health  and  Science  Committee  of 
the  Halogenated  Solvents  Industry 
Alliance,  uncovered  a  number  of 
discrepancies  in  the  conduct  of  the 
bioassay.  A  subsequent  audit, 
performed  by  NTP,  confirmed  these 
discrepancies.  As  a  result,  the  NTP 
withdrew  the  draft  report  on  the  gavage 
bioassay.  The  inhalation  bioassay  report 
was  released  after  a  complete  audit  was 
performed. 

On  March  29.  1985,  the  NTP  Board  of 
Scientific  Counselors  reviewed  the  NTP 
inhalation  bioassay  and  concluded  that 
there  was  "clear  evidence"  of 
carcinogenicity  of  methylene  chloride  in 
female  rats,  as  shown  by  an  increased 
incidence  of  benign  neoplasms  of  the 
mammary  gland,  and  in  male  and  female 
mice,  as  shown  by  increased  incidences 
of  alveolar/bronchiolar  carcinomas  and 
adenomas  and  of  hepatocellular 
carcinomas  and  adenomas  (lung  and 
liver  cancers).  There  was  also  "some 
evidence'  of  carcinogenicity  in  male  rats 
as  shown  by  an  increased  incidence  of 
benign  neoplasms  of  the  mammary 
gland.  Methylene  chloride  also  has  been 
found  to  be  genotoxic  in  several  test 
systems. 

After  recei\ing  additional  information 
from  the  staff  and  from  other  parties,  the 
Commission  preliminarily  decided  that 
scientific  evidence  indicated  that 


exposure  to  products  containing 
methylene  chloride  should  be  presumed 
to  pose  a  carcinogenic  risk  to 
consumers,  but  that  there  was  also  some 
uncertainty  concerning  the  potential 
cancer  risk  to  humans  which  should  be 
explored  further.  The  Commission 
therefore  decided  to  initiate  formal 
rulemaking  under  seciton  3(a)  of  the 
Federal  Hazardous  Substances  Act 
("FHSA"),  15  U.S.C.  1262(a),  in  order  to 
resolve  this  uncertainty.  A  proposed  rule 
to  declare  methylene  chloride  a 
hazardous  substance,  based  on  concerns 
raised  by  the  test  res  j!'?  m  animals,  was 
published  in  the  Federal  Register  on 
August  20,  1986  (51  FR  29778). 

The  Commission  received  17 
comments  on  its  proposed  rule. 
Additional  information  concerning  the 
background  of  the  Commission's 
activities  conce.ming  methylene  chloride 
is  contained  in  the  August  20, 1936. 
Federal  Register  notice. 

B  Determination  of  Hazardous 
Substance 

After  considering  the  comments  on 
the  proposed  rule  described  above,  the 
Commission  has  concluded  that  the 
animal  test  data  showing  increases  in 
the  incidence  of  various  types  of  benign 
and  malignant  tumors  in  rats  and  mice 
are  sufficient  to  warrant  a  concern  that 
methylene  chloride  may  pose  a 
carcinogenic  risk  to  humans  and  that 
products  containing  it  should  be 
considered  hazardous  substances. 

In  the  comments  on  the  proposed  rule, 
a  number  of  arguments  were  raised  by 
persons  who  opposed  any  determination 
by  the  Commission  that  methylene 
chloride  poses  a  carcinogenic  risk  to 
humans.  These  arguments  examined  the 
available  data  and  presented 
contentions  that,  if  established,  would 
cost  doubt  on  the  presumption  that 
methylene  chloride  is  a  human 
carcinogen  or  would  indicate  that  the 
possible  risk  to  humans  from  various 
exposures  would  be  much  less  than  that 
predicted  by  the  Commission's  staff.  The 
Commission's  staff  examined  the 
comments  in  opposition  to  a 
determination  that  methylene  chloride  is 
carcinogenic  to  humans  and  presented 
arguments  to  either  refute  the 
commenters'  contentions  or  to  show 
why  the  data  do  not  demonstrate  the 
commenters'  hj-potheses.  The 
Commission's  staff  also  reviewed 
comments  relating  to  the  magnitude  of 
the  presumed  risk,  as  well  as  newly 
available  data,  and  revised  its  risk 
estimates  to  account  for  the  new  data. 
The  Commission's  staffs  views  are 
contained  in  various  memoranda 
addressing  the  comments  on  the 
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proposal  and  in  a  draft  Federal  Register 
notice  prepared  for  the  Commission's 
consideration  of  whether  to  issue  a  final 
rule. 

The  commrnts  of  two  industry 
associations,  the  Halogenated  Solvents 
Industry  Alliance  and  the  National  Paint 
and  Coatings  Association,  also  opposed 
an  express  finding  by  the  Commission 
that  methylene  chloride  is  a  likely 
human  carcinogen.  However,  these 
industry  associations  also  indicated  that 
they  did  not  oppose  a  determination  that 
at  least  some  household  products 
containing  methylene  chloride  are 
hazardous  substances  if  that 
determination  were  based  on  a  concern 
that  the  products  are  hazardous  on  the 
basis  of  the  animal  test  results,  in  the 
absence  of  strong  indications  to  the 
contran,'.  In  other  words,  the  industry 
did  not  feel  that  the  scientific  data 
demonstrates  that  methylene  chloride  is 
a  human  carcinogen  and  that,  as 
additional  information  is  obtained  on 
the  response  of  humans  to  methylene 
chloride,  it  is  possible  that  methylene 
chloride  will  be  shown  to  not  be 
carcinogenic  to  humans.  Nevertheless, 
the  industry  acknowledges  that  the 
animal  test  results  are  a  sufficient  cause 
for  concern  that  methylene  chloride 
should  be  considered  a  hazardous 
substance  until  conclusive  evidence  on 
the  various  points  of  contention  is 
obtained. 

After  considering  the  comments  on 
the  proposed  rule,  and  the  other 
available  evidence,  the  Commission  has 
concluded  that  there  is  little  or  no 
uncertainty  involved  in  a  determination 
that  household  products  containing 
methylene  chloride,  and  presenting 
significant  exposures  to  consumers,  may 
pose  a  carcinogenic  risk  to  humans 
unless  and  until  persuasive  evidence  to 
the  contrar\-  is  obtained.  While  the 
Commission  supports  the  analysis  of  the 
scientific  issues  prepared  by  its  staff,  it 
is  unnecessary  to  make  a  conclusive 
determination  of  all  these  issues  at  this 
time  for  the  purpose  of  determining  that 
there  is  sufficient  uncontested  evidence 
to  warrant  a  finding  that  methylene 
chloride  may  pose  a  carcinogenic  risk  to 
humans  and.  therefore,  is  a  hazardous 
substance.  Therefore,  the  Commission 
concludes  that,  as  to  the  core  findings 
required  to  make  a  determination  that 
household  products  containing 
methylene  chloride  are  hazardous 
substances,  there  is  no  significant 
controversy,  and  it  is  unnecessary  to 
continue  with  the  rulemaking 
proceeding,  which  is  intended  to  avoid 
or  resolve  uncertainty. 

Rather  than  continue  with  the 
rulemaking,  the  Commission  believes  it 


is  preferable  to  issue  this  statement  of 
interpretation  and  enforcement  policy.  If 
the  rulemaking  proceeding  were 
continued,  there  is  a  potential  that  there 
would  be  a  subsequent  adjudicatory 
hearing,  as  well  as  subsequent  appeals 
to  the  Commission  and  to  a  court  of 
appeals,  which  could  delay  the  effective 
date  of  the  rule  for  up  to  several  years. 
Issuing  this  statement  of  the 
Commission's  views,  however,  will 
advise  affected  manufacturers  of  the 
Commission's  interpretation  that  certain 
household  products  containing 
methylene  chloride  are  hazardous 
substances.  The  Commission  believes 
that  most  manufacturers  will  begin  steps 
immediately  to  incorporate  appropriate 
labeling,  discussed  below,  that  is 
required  by  the  FHSA.  The  major 
industry  associations  mentioned  above 
have  indicated  their  willingness  to  adopt 
appropriate  labeling,  and  a  broad  cross- 
section  of  industry  represented  in  the 
Steering  Committee  for  Methylene 
Chloride  came  to  consensus  agreement 
on  such labeLng. 

As  discussed  below,  the  Commission 
intends  to  allow  a  sufficient  time  for 
manufacturers  to  adopt  revised  labels 
without  unnecessary  costs  involved  in 
overlabeling  products  or  discarding 
previously  printed  labels.  After  that 
time,  the  Commission  intends  to  bring 
individual  enforcement  actions  against 
improperly  labeled  products,  or  against 
the  manufacturers,  distributors,  or 
retailers  of  such  products.  In  such 
enforcement  actions,  the  defendants  will 
have  full  opportunity  to  contest  the 
toxicity  of  methylene  chloride,  the 
exposure  to  consumers  presented  by  the 
particular  product,  or  any  other 
technical  or  legal  principle  relied  on  by 
the  Commission. 

The  publication  of  this  notice 
expresses  the  Commission's  view  that 
the  issues  raised  in  the  proposed  rule 
can  be  best  dealt  with  by  issuing  this 
statement  of  interpretation  and 
enforcement  policy,  however,  it  is  not 
intended  to  withdraw  the  proposed  rule. 
Therefore,  if  it  appears  in  the  future  that 
voluntary  compliance  with  the 
Commission's  interpretation,  supported 
by  enforcement  actions  against 
noncomplying  firms,  is  inadequate  to 
obtain  uniform  compliance  with  the 
FHSA,  the  Commission  will  have  the 
option  of  resuming  the  rulemaking 
proceeding. 

c.  Products  Believed  To  Be  Hazardous 

The  data  presently  available  to  the 
Commission  indicate  that  products  in 
the  following  classes  that  contain 
methylene  chloride  can  expose 
consumers  to  significant  amounts  of 


methylene  chloride  vapor  and  are  thus 
hazardous  substances. 

(1)  Paint  strippers. 

(2)  Adhesive  removers. 

(3)  Spray  shoe  polish. 

(4)  Adhesives  and  glues. 

(5)  Paint  thinners. 

(6)  Glass  frosting  and  artificial  snow. 

(7)  Water  repellants. 

(8)  Wood  stains  and  varnishes. 

(9)  Spray  paints. 

(10)  Cleaning  fluids  and  degreasers. 

(11)  Aerosol  spray  paint  for 
automobiles. 

(12)  Automobile  spray  primers. 

(13)  Products  sold  as  methylene 
chloride. 

In  order  to  provide  some  definiteness 
to  manufacturers,  the  Commission  states 
that  it  does  not  presently  have 
information  showing  that  products  in 
these  categories  that  contain  one 
percent  or  less  of  methylene  chloride  are 
hazardous  substances. 

However,  the  fact  that  a  product  is  not 
specifically  named  above,  or  that  it 
contains  one  percent  or  less  of 
methylene  chloride,  does  not  mean  that 
the  product  is  not  a  hazardous 
substance.  Since  the  available  data  on 
the  unnamed  categories  are  not 
definitive,  the  status  of  the  unnamed 
products  as  hazardous  substances  could 
be  reconsidered  by  the  Commission  if 
additional  information  showing 
significant  exposures  became  available. 

Since  the  FHSA  applies  to,  among 
other  things,  all  toxic  household 
substances  that  may  cause  substantial 
personal  injury  or  substantial  illness  as 
a  proximate  result  of  any  customary  or 
reasonably  foreseeable  handling  or  use, 
if  additional  information  becomes 
available  showing  that  products  that  are 
not  now  specifically  identified  present 
significant  exposures,  labeling  for  such 
products  would  be  automatically 
required  by  section  2(p)(l)  of  the  Act.  15 
U.S.C.  1261(p)(l).  In  this  event,  the 
Commission  could  bring  enforcement 
actions  against  manufacturers  of  such 
products  that  refused  to  provide 
appropriate  labeling.  In  such  actions,  the 
Commission  would  have  to  establish 
that  the  product  was  a  hazardous 
substance,  and  all  issues  relied  on  by 
the  Commission  could  be  contested  by 
the  defendant, 

D.  Required  Labeling 

General  FHSA  Labeling  Requirements 

One  of  the  statutes  administered  by 
the  Commission  is  the  Federal 
Hazardous  Substances  Act  ("FHSA"),  15 
U.S.C.  1261-1276,  which  establishes 
certain  requirements  and  gives  the 
Commission  certain  remedial  powers 
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with  respect  to  hazardous  household 
substances.  Under  section  2(g)  of  the 
FHSA,  15  U.S.C.  1261(g],  a  "toxic" 
substance  is  defined  as  "any  substance 
(other  than  a  radioactive  substance) 
which  has  the  capacity  to  produce 
personal  injury  or  illness  to  man  through 
ingestion,  inhalation,  or  absorption 
through  any  body  surface."  Section 
2(f)(1)  of  the  FHSA  defines  "hazardous 
substance"  as  including: 

(A|  .\ny  substance  or  mixture  of 
substances  which  (i)  is  toxic,  (or  otiier 
enumerated  hazards]  .  .  ..  if  such  substance 
or  mixture  of  substances  may  cause 
substantial  personal  injury  or  substantial 
illness  during  or  as  a  proximate  result  of  any 
customary  or  reasonably  foreseeable 
handling  or  use.  including  reasonably 
foreseeable  ingestion  by  children. 

15  U.S.C.  1261(f)(1). 

Under  section  2(p)(l)  of  the  FHSA,  a 
hazardous  substance  that  is  intended,  or 
packaged  in  a  form  suitable,  for  use  in 
the  household  is  misbranded  if  it  fails  to 
bear  a  label  with  certain  specified 
labeling,  Included  in  the  required 
labeling  is: 

(D)  the  signal  word  ■WARNING"  or 
"CALmON"  ...  (El  an  affirmative  statement 
of  the  principal  hazard  or  hazards,  such  as 
"Flammable",  "Combustible,"  "Vapor 
Harmful".  "Causes  Bums",  "Absorbed 
Through  Skin",  or  similar  wording  descriptive 
of  the  hazard;  (F)  precautionary  measures 
describing  the  action  to  be  followed  or 
avoided. .  .  ." 

15  U.S.C.  1261(p)(l). 

Since  the  Commission  has  determined 
that  household  products  which  can 
expose  consumers  to  methylene  chloride 
vapor  are  hazardous  substances 
because  they  may  pose  a  carcinogenic 
risk  to  humans,  such  products  will  be 
required  to  bear  labeling  that  meets  the 
requirements  of  section  2(p)(l)  of  the 
FHSA, 

Also,  the  labels  for  all  products 
subject  to  the  FHSA  are  expected  to 
comply  with  the  Comm.ission's 
regulations,  at  16  CFR  1500.121,  for  the 
prominence,  placement,  and 
conspicuousness  of  labeling  required  by 
the  FHSA.  These  regulations  provide 
that  all  items  of  labeling  required  by  the 
FHSA  may  be  placed  on  the  "principal 
display  panel"  (hereinafter  called  the 
"front  panel")  on  the  immediate 
container  and,  if  appropriate,  on  any 
other  container  or  wrapper.  The  signal 
word  (;.e..  "DANGER",  "WARNING",  or 
"CAUTION")  and  the  statement  of 
principal  hazard(s)  are  required  to  be  on 
the  front  panel.  The  other  items  of 
required  labeling  may  be  placed  on 
some  other  display  panel  on  the 
container  (hereinafter  called  the  "back 
panel"),  provided  that  the  front  panel 
contains  the  statement  "Read  carefully 


other  cautions  on  the  [back]  panel"  or 
its  practical  equivalent. 

Labeling  for  Potential  Cancer  Hazards 

1.  General  Principals 

The  Commission  believes  that 
labeling  for  potential  cancer  hazards 
under  the  FHSA  must  adhere  to  three 
general  principles.  These  principles  may 
be  applied  somewhat  differently  to 
different  products,  depending  on  the 
degree  of  exposure  presented  by  a 
product.  These  principles  are  discussed 
immediately  below.  Following  that 
discussion,  this  notice  discusses  how  the 
application  of  these  principles  can  result 
in  different  labeling  for  different 
products,  depending  on  whether  the 
particular  product  invoked  presents  a 
potentially  high  or  low  degree  of 
exposure  in  reasonably  foreseeable  use 
or  misuse. 

a.  Indication  of  a  potential  cancer 
hazard.  The  nature  of  the  hazard  of 
being  exposed  to  a  substance  that  may 
cause  adverse  chronic  effects  is  that  the 
hazard  does  not  necessarily  present 
itself  to  the  senses  of  persons  exposed 
to  the  substance.  Where  a  product 
presents  only  acute  hazards,  preliminary 
symptoms  of  the  acute  exposure,  such  as 
dizziness,  eye  watering,  or  headaches, 
may  serve  to  warn  the  user  that  he  or 
she  is  being  exposed  to  an  excessive 
amount  of  the  substance.  With  a 
presumed  chronic  hazard,  however,  the 
exposure  level  that  may  cause  acute 
symptoms  may  exceed  the  exposure 
level  that  could  present  a  significant 
chronic  risk  to  persons  using  a  product 
containing  the  substance.  Since  the 
product  itself  may  not  warn  of  the 
chronic  hazard  associated  with 
exposure  to  the  substance,  it  is 
especially  important  that  the  product's 
label  communicate  the  hazard  to  the 
user  in  a  way  that  will  motivate  the  user 
to  take  adequate  precautions  against 
overexposure. 

The  Commission  believes  that  in  order 
for  a  label  to  motivate  the  user  to  take 
adequate  precautions  against 
overexposure  to  a  potential  cancer 
hazard,  the  label  should  indicate  that 
exposure  to  the  product  may  present  a 
cancer  hazard.  This  could  be 
accomplished  by  having  the  front  panel 
carry  the  statement  of  principal  hazard, 
"vapor  ha.rmful"  or  the  equivalent,  while 
the  back  panel  would  contain  a  more 
specific  indication  of  a  possible  cancer 
hazard,  such  as  "cancer  hazard"  or  "this 
product  contains  methylene  chloride, 
which  has  been  shown  to  cause  cancer 
in  certain  laboratory  animal  tests,"  or 
the  like.  Alternatively,  the  statement  of 
principal  hazard  on  the  front  panel 
could  state  both  "vapor  harmful"  or  the 


equivalent  and  the  more  specific 
indication  that  one  of  the  hazards 
presented  is  th^t  of  carcinogenicity. 

b.  An  explanation  of  factors  that 
control  the  degree  of  risk.  The 
Commission  believes  that  the  labeling 
for  a  potential  cancer  hazard  should 
indicate  that  the  risk  to  the  user  is 
related  to  the  level  and  duration  of 
exposure.  Products  involving  greater 
exposure  need  an  explicit  statement  that 
both  the  concentration  of  the  vapors  to 
which  one  is  exposed  and  the  length  of 
exposure  are  factors  affecting  risk  to  the 
user.  This  will  also  have  the  effect  of 
reinforcing  in  the  user  the  notion  that 
there  are  actions  that  the  user  can  take 
to  reduce  the  risks  associated  with  using 
the  product.  As  discussed  further  below, 
products  presenting  lower  exposures  in 
reasonably  foreseeable  use  scenarios 
can  use  labeling  that  is  less  explicit  to 
satisfy  this  aspect  of  FHSA  labeling, 

c.  Precautions  to  be  taken.  Products 
presenting  the  higher  degrees  of 
exposure  should  bear  detailed 
descriptions  of  the  particular 
precautions  that  are  necessary.  This 
element  of  required  labeling  includes  an 
explanation  of  the  specific  actions  that 
should  be  taken  or  avoided  by  users.  An 
example  of  such  instructions,  developed 
for  products  such  as  paint  strippers  by 
the  Steering  Committee  for  Methylene 
Chloride,  is  given  below.  Statements 
such  as  "use  with  adequate  ventilation." 
that  have  been  used  commonly  in  the 
past  with  respect  to  acute  inhalation 
hazards,  are  insufficient  for  products 
that  present  a  chronic  hazard  at  levels 
where  no  acute  symptoms  are 
manifested.  As  explained  in  more  detail 
below,  however,  for  products  presenting 
low  exposures,  a  direction  to  use  the 
product  outdoors  or  with  windows 
opened  or  to  not  use  the  product  in  a 
small  room,  or  the  like,  could  adequately 
satisfy  this  element  of  FHSA  labeling. 

2.  How  Labeling  May  Vary  With 
Different  Products 

There  are  wide  variations  in  the 
concentrations  of  methylene  chloride  in 
different  product  classes  and  in  different 
products  within  a  single  class. 
Furthermore,  there  are  differences  in  the 
reasonably  foreseeable  ways  that  the 
various  products  containing  methylene 
chloride  are  used.  Accordingly,  the 
exposures  associated  with  various 
products  varj'  widely.  This  fact  caused 
the  Commission  to  consider  the  extent 
to  which  different  labeling  might  be 
appropriate  for  those  products  that 
present  the  highest  exposures  than  is 
appropriate  for  those  products  where 
exposure  is  lower. 
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After  considering  this  issue,  the 
Commission  has  concluded  that  the 
three  general  principles  of  chronic 
hazard  labeling  under  '.he  FHSA, 
described  above,  should  apply  to  all 
products  that  are  considered  to  be 
hazardous  substances  because  they 
contain  methylene  chloride.  However, 
the  particular  information  on  the  labels 
of  products  in  the  high  and  low  exposure 
categories  could  be  considerably 
different  and  still  comply  with  these 
general  principles. 

The  strongest  labeling  is  required  for 
the  products  involving  the  higher 
exposures.  Of  the  product  classes  on 
which  the  Commission  currently  has 
data,  the  ones  involving  the  greatest 
exposure  to  the  individual  user  are  paint 
strippers  and  adhesive  removers.  A 
description  of  suitable  labeling  for  paint 
strippers  containing  relatively  large 
amounts  of  methylene  chloride  is  given 
below.  Similar  labeling,  with 
appropriate  modifications  to  reflect  the 
different  manners  of  use.  would  be 
required  for  those  adhesive  removers 
that  present  similar  exposures.  Any 
attempt  to  qualify  or  limit  the  apparent 
seriousness  of  the  required  warnings 
would  be  inappropriate  for  these  high- 
concentration  products. 

On  the  other  hand,  the  presently 
available  information  indicates  that 
certain  products  in  the  remaining 
product  classes  subject  to  the  rule  may 
present  lesser  hazards,  in  varying 
degrees.  As  to  these  products,  it  may  be 
appropriate  to  provide  additional 
explanation  on  the  label  to  inform  the 
user  or  potential  purchaser  that,  when 
properly  used,  the  exposure  can  be 
considered  slight.  For  example,  products 
that  are  rarely  used  indoors  or  that  have 
low  concentrations  of  methylene 
chloride  and  otherA'ise  result  in  low 
exposures  in  normal  use  may  be  able  to 
appropriately  use  additional  label 
language  to  help  consum.ers  put  the 
hazard  presented  by  the  product  in 
context.  However,  the  Commission 
believes  that  such  labeling 
qualifications  should  not  be  used  unless 
methylene  chloride  is  the  only  ingredient 
that  requires  cautionary  labeling  and  the 
m.anufacturer  has  a  sound  basis  for 
concluding  that  the  product  in  fact 
presents  a  suitably  low  concentration  of 
methylene  chloride  or  that  the  exposure 
expected  from  the  product  is  otherwise 
very  low. 

Another  difference  from  the  labeling 
practices  used  for  the  highest  exposure 
products  that  might  be  appropriate  for 
lower  exposure  products  involves  the 
need  for  the  product's  label  to  indicate 
that  the  potential  risk  depends  on  the 
length  and  seventy  of  the  exposure. 


Where  a  product's  normal  exposure  is 
either  short  or  low,  the  label  may  not 
need  to  specifically  point  out  that  aspect 
of  the  factors  relating  to  risk. 

As  provided  in  16  CFR  1500.128,  the 
Commission's  staff  routinely  provides 
labeling  advice  to  manufacturers  on 
labeling  necessary  to  comply  with  the 
FHSA.  The  staff  remains  available  for 
such  informal  advice,  where  desired,  for 
products  containing  methylene  chloride. 

3.  Detailed  Example  of  Labeling  for 
Paint  Strippers 

The  Steering  Committee  for 
Methylene  Chloride,  a  group  of  industry 
and  consumer  interest  representatives 
working  with  the  Commission's  staff, 
previously  considered  the  question  of 
labeling  language  that  will  adequately 
convey  to  users  the  information  needed 
to  enable  users  to  protect  themselves 
and  that  will  also  comply  with  the 
requirements  of  the  FHSA.  The  Steering 
Committee  recommended  the  following 
labeling  for  products,  such  as  some 
paint  strippers,  that  contain  high 
percentages  of  methylene  chloride.  The 
Commission  believes  that  this  labeling 
meets,  and  in  certain  respects  exceeds, 
the  minimum  requirements  of  section 
2(p)(l)  of  the  FHSA. 

[Front  Panel] 

CAUTION:  Vapor  Harmful.  Read  Other 
Cautions  and  HEALTH  HAZARD 
INFORMATION  on  Back  Panel 

[or  equivalent  language) 

[Back  Panel] 

Contains  methylene  chloride,  which  has 
been  shown  to  cause  cancer  in  certain 
laboratory  animals.  Risk  to  your  health 
depends  on  level  and  duration  of  exposure. 

[Or  equivalent  language] 
[The  back  panel  labeling  given  above 
would  be  placed  separately  from  use 
precaution  information  such  as  the 
following.] 

Use  this  product  outdoors,  if  possible.  If 
you  must  use  it  indoors,  open  all  windows 
and  doors  or  use  other  means  to  ensure  fresh 
air  movement  during  application  and  drying. 
If  properly  used,  a  respirator  may  offer 
additional  protection.*  Obtain  professional 
advice  before  using.*  A  dust  mask  does  not 
provide  protection  against  vapors.*  Do  not 
use  in  basement  or  other  unventilated  area. 

Open  container  carefully  and  close  after 
each  use.  Clean  up  rags,  papers,  and  waste 
promptly.  Allow  solvent  to  evaporate,  then 
dispose  of  in  metal  containers. 


•Th(>  use  of  respirators  may  not  be  a  practical 
way  for  most  consumers  to  protect  themselves  from 
mettiylene  chloride  vapors.  Accordingly,  the 
Commission  should  point  out  that  the  statement 
concerning  respirators  in  the  above  labeling 
example  that  was  recommended  by  the  Steering 
Committee  on  Methylene  Chloride  is  not  required 
by  the  FHSA. 


UM  I 


[Or  equivalent  language  suitable  for  the 
particular  product  involved.] 

A  label  such  as  that  stated  above 
would  be  required  by  the  potential 
carcinogenic  inhalation  hazard  from 
paint  strippers,  although  some  of  the 
precautions  stated  also  may  serve  to 
protect  against  acute  hazards  that  might 
be  presented.  Of  course,  the  product's 
labeling  would  also  have  to  meet  the 
other  requirements  of  the  FHSA  and  to 
address  other  hazards  that  the  product 
may  present.  For  example,  the  label  may 
have  to  address  the  acute  toxicity  of 
methylene  chloride,  flammability 
hazards  associated  with  a  product  toxic 
gases  that  can  be  produced  by  contact 
with  flame  or  hot  surfaces,  or  the  need 
to  avoid  contact  with  skin  or  eyes 
because  of  irritant  or  corrosive  qualities 
in  a  product.  Also,  the  label  would  have 
to  include,  when  necessary  or 
appropriate,  instructions  for  first  aid 
treatment  including  instructions  on 
actions  to  take  if  overcome  by  vapors. 

Also,  the  particular  precautions  about 
actions  to  be  taken  or  avoided  that  are 
given  in  the  above  example  are  intended 
primarily  for  paint  removers,  and  these 
precautions  may  not  apply  to  other 
products  containing  methylene  chloride. 
For  example,  some  products  may  not 
involve  rags  or  other  items  that  need  to 
be  disposed  of  separately. 

E.  Effect  on  State  and  Local  Laws 

Section  18(b)(1)(A)  of  the  FHSA,  15 
U.S.C.  1261n,  provides: 

(b)(1)(A)  Except  as  provided  in  paragraphs 
(2)  and  (3)  [15  U.S.C.  1261n|.  if  hazardous 
substance  or  its  packaging  is  subject  to  a 
cautionary  labeling  requirement  under 
section  2(p)  or  3(b)  [15  U.S.C.  1261(p),  1262(b)] 
designed  to  protect  against  a  risk  of  illness  or 
injury  associated  with  the  substance,  no 
State  or  political  subdivision  of  a  State  may 
establish  or  continue  in  effect  a  cautionary 
labeling  requirement  applicable  to  such 
substance  or  packaging  and  designed  to 
protect  against  the  same  risk  of  illness  or 
injury  unless  such  cautionary  labeling 
requirement  is  identical  to  the  labeling 
requirement  under  section  2(p)  or  3(b). 

Under  the  Commission's 
interpretation,  products  that  contain 
methylene  chloride  and  that  expose 
consumers  to  significant  amounts  of 
methylene  chloride  vapor  are  hazardous 
substances  subject  to  the  requirements 
of  section  2(p)(l)  of  the  FHSA. 
Therefore,  under  the  term.s  of  section 
18(b)(1)(A)  of  the  FHSA.  the 
Commission  concludes  that  any  statutes 
or  regulations  of  state  or  local 
governments  establishing  cautionary 
labeling  requirements  designed  to 
protect  against  the  risk  are  void  and 
unenforceable  to  the  extent  that  the 
state  or  local  requirements  are  not 
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identical  to  the  requirements  under 
section  2(p)(l)  of  the  FHSA. 

F.  Administration  of  the  Enforcement 
Policy 

Under  the  FHSA,  firms  are 
responsible  for  deciding  whether  their 
products  containing  methylene  chloride 
meet  the  definition  of  hazardous 
substance.  This  involves  consideration 
of  the  concentration  of  methylene 
chloride  in  the  product  and  of  the  ways 
the  product  is  used  to  determine  if  the 
product  presents  a  significant  exposure 
to  methylene  chloride  vapor.  The 
Commission  recognizes  that  this 
decision  can  be  difficult,  and  the 
Commission  has  attempted  to  give  as 
much  guidance  as  possible  in  this  notice. 
In  addition,  the  Commission  will  assist 
firms  to  the  fullest  extent  possible. 

Before  an  enforcement  action  is 
brought  against  a  firm  that  is  thought  to 
be  improperly  labeling  a  product 
containing  methylene  chloride,  the  firm 
will  be  given  an  opportunity  to 
informally  present  evidence  to  the 
Com.mission  staff  that  its  product  does 
not  present  a  significant  exposure  to 
methylene  chloride  vapor  in  reasonably 
foreseeable  handling  or  use  of  the 
product.  The  policy  can  be  fairly 
administered  only  with  such  a  case-by- 
case  approach  that  recognizes 
differences  in  the  levels  of  risk 
presented  by  different  household 
products  containing  methylene  chloride. 

G.  Effective  date 

In  order  to  minimize  any  adverse 
economic  effects  to  firms  who  must 
change  labels  in  order  to  comply  with 
the  FHSA.  this  enforcement  policy  will 
be  effective  March  14, 1988  as  to 
products  whose  labels  are  printed  after 
that  date  and  September  14,  1988  as  to 
products  that  are  packaged  after  that 
date. 

H.  Conclusion 

For  the  reasons  explained  above,  the 
Commission  believes  that  household 
products  that  present  a  significant 
exposure  to  methylene  chloride  vapor 
are  hazardous  substances  due  to  a 
potential  hazard  of  human 
carcinogenicity.  Labeling  required  by 
the  FHSA  will  be  enforced  in 
accordance  with  the  policy  explained 
above.  This  policy  is  not  a  binding  rule, 
but  is  merely  a  notice  of  the 
Commission's  intention  to  bring 
appropriate  enforcement  actions  under 
the  FHSA.  In  any  such  actions,  any 
parties  who  disagree  about  whether 
particular  products  containing 
methylene  chloride  are  hazardous 
substances  will  have  the  opportunity  to 
challenge  the  Commission's  technical 


data  and  legal  conclusions  in  federal 
district  court. 

Because  this  enforcement  policy  is  not 
a  proposed  or  final  rule,  the  Regulatory 
Flexibility  Act  is  inapplicable.  Further. 
neither  the  publication  of  this  notice  nor 
the  bringing  of  enforcement  cases  under 
the  policy  has  any  significant  potential 
for  affecting  the  environment,  and  no 
environmental  assessment  or 
environmental  impact  statement  is 
required. 

Dated:  September  9, 1987. 
Sadye  E.  Dunn, 

Secretary.  Consumer  Product  Safety 

Commission. 

|FR  Doc.  87-21094  Filed  9-11-87:  8:45  ami 

BILLING  CODE  635S-01-M 


DEPARTMENT  OF  EDUCATION 
(CFDANo.  B4.004C) 

Notice  Inviting  Applications  for  New 
Awards  Under  Desegregation  of  Public 
Education;  State  Educational  Agency 
Desegregation  Program  for  Fiscal  Year 
1988. 

Purpose:  Provides  grants  to  State 
Educational  Agencies  (SEAs)  to  enable 
them  to  provide  technical  assistance 
(including  training]  at  the  request  of 
school  boards  and  other  responsible 
governmental  agencies,  in  the 
preparation,  adoption,  and 
implementation  of  plans  for  the 
desegregation  of  public  schools  and  in 
the  development  of  effective  methods  of 
coping  with  special  educational 
problems  occasioned  by  desegregation. 

Deadline  for  Transmittal  of 
Applications:  November  9, 1987. 

Deadline  for  Intergovernmental 
Review  Comments:  January  11, 1988. 

Applications  Available:  September  25, 
1987. 

A  vailable  Funds  Anticipated:  The 
Administration's  budget  request  for 
fiscal  year  1988  does  not  include  funds 
for  this  programs.  However,  applications 
are  being  invited  to  allow  sufficient  time 
to  evaluate  applications  and  complete 
the  grant  process  before  the  end  of  the 
fiscal  year,  should  the  Congress 
appropriate  funds  for  this  program. 

Estimated  Range  of  Awards:  $100,000 
to  $750,000. 

Estimated  A  verage  Size  of  A  wards: 
8303,846. 

Estimated  Number  of  Awards:  52. 

Project  Period:  12  Months. 

Applicable  Regulations:  (a)  The 
Desegregation  of  Public  Education 
Regulations.  34  CP'R  Parts  270  and  271, 
and  (b)  the  Education  Department 
General  Admiinistrative  Regulations,  34 
CFR  Parts  74,  75,  77.  78,  and  79,  except 


that  34  CFR  75  200  trhough  75.217 
(relating  to  the  evaluation  and 
competitive  review  of  grants)  do  not 
apply  to  grants  awarded  under  34  CFR 
Part  271. 

For  Applications  or  Information, 
Contact:  Steven  L.  Brockhouse,  U.S. 
Department  of  Education,  400  Maryland 
Avenue  SW.,  Room  2059,  Washington. 
DC  20202.  Mail  Stop  6264.  Telephone: 
(202)  732-4342. 

Program  Authoritv:  42  US  C  2000c-2000c- 
2;  200OC-5. 

Dated:  August  28,  1987. 
Beryl  Dorsett, 

Assistant  Secretary  for  Elementary  and 

Secondary  Education. 

[FR  Doc.  87-21053  Filed  9-11-87:  8:45  am) 

BILLING  CODE  4000-01-111 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  RP87-ne-OO01 

Proposed  Changes  in  FERC  Gas  Tariff; 
Williams  Natural  Gas  Co. 

September  8, 1987. 

Take  notice  that  Williams  Natural 
Gas  Company  (WNG)  on  August  31. 
1987.  tendered  for  filing  First  Revised 
Sheet  Nos.  59.  69.  76  and  94  to  its  FERC 
Gas  Tariff.  Original  Volume  No.  1  and 
First  Revised  Sheet  .Nos.  10.  21.  31.  56, 
59,  78,  92  and  267  to  its  FERC  Gas  Tariff, 
Original  Volume  .\o.  2. 

WNG  states  that  the  purpose  of  this 
filing  is  to  enable  WNG  to  change  its 
accounting  and  billing  procedures  from 
a  fiscal  month  basis  to  a  calendar  month 
basis. 

The  proposed  effectiv  e  date  of  the 
above  tariff  sheets  is  October  1, 1987. 

WNG  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  persons  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
or  214  of  the  Comm.ission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  15, 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
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of  this  fiimg  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Kenneth  F.  Plumb, 

Secretory. 

|FR  Doc.  87-21062  Filed  9-11-87:  8:45  am) 

BILLING  CODE  87t7-01-M 

Office  of  Hearings  and  Appeals 

Implementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 
.Appeals.  DOE. 

ACTION:  No'ice  of  implementation  of 

special  refund  procedures. 

SUMMARV:  The  Office  of  Hearings  and 

.Appeals  of  the  Department  of  Energy 
announces  the  procedures  fur 
disbursement  of  Sl,800,000  (plus  accrued 
interest)  obtained  pursuant  to  a  consent 
order  between  the  DOE  and  Suburban 
Propane  Gas  Corporation  (Suburban). 
The  funds  will  be  distributed  to  refund 
applicants  who  purchased  propane, 
butane,  and  natural  gasoline  from 
Suburban  entities,  including  Suburban's 
Eastern  Division.  Midwest  Division, 
NGL  Department,  VanCas,  and 
Exploration  and  Production  Division, 
during  the  period  November  1973 
through  October  1978  (the  consent  order 
period). 

DATE  AND  ADDRESS:  Applications  for 
-ffund  mu.st  be  filed  by  December  14, 
1987,  and  should  be  addressed  to:  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  1000  Independence  Avenue, 
SW..  Washington,  DC  20585.  All 
applications  should  be  filed  in  duplicate 
and  display  a  conspicuous  reference  to 
Case  Number  KEF-0038. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  O.  Mann,  Deputy  Director, 
Office  of  Hearings  and  Appeals.  1000 
Independence  Avenue.  SVV., 
'-■Vnshington.  DC  20585.  (202)  5H6-2094. 
SJPPLEMENTARY  INFORMATION:  In 

.:ccordance  with  Section  205.282(c)  of 
the  procedural  regulations  of  the 
Department  of  Energy  (DOE),  10  CFR 
.'05.282(c).  notice  is  hereby  given  of  the 
issuance  of  the  final  Decision  and  Order 
set  out  below.  The  Decision  sets  forth 
the  procedures  that  the  DOE  has 
formulated  to  distribute  monies 
obtained  from  Suburban  Propane  Gas 
Corporation  to  settle  possible  pricing 
violations  with  respect  to  the  firm's 
sales  of  propane,  butane,  and  natur.-il 
gasoline  during  the  consent  order 
period.  Under  the  terms  of  the  consent 
order,  Suburban  remitted  Sl.BOO.OOO, 
which  is  being  held  in  an  interest- 
bearing  escrow  account. 


We  will  distribute  these  funds  in  two 
stages.  In  the  first  stage,  we  will  accept 
claims  from  identifiable  purchasers  of 
propane,  butane,  an  natural  gasoline 
who  may  have  been  injured  by 
Suburban's  pricing  practices  during  the 
consent  order  period.  The  specific 
requirements  which  an  applicant  must 
meet  in  order  to  receive  a  refund  are  set 
out  in  Section  II  of  the  Decision. 
Claimants  who  meet  these  specific 
requirements  will  be  eligible  to  receive 
refunds  based  on  the  number  of  gallons 
of  propane,  butane,  and  natural  gasoline 
which  they  purchased  from  Suburban 
entities.  If  any  funds  remain  after 
meritorious  claims  are  paid  in  the  first 
stage,  they  may  be  used  for  indirect 
restitution  in  accordance  with  the 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986,  Pub.  L.  99-509, 1 
Fed.  Energy  Guidelines  1111,702  et  seq. 

Applications  for  refunds  may  now  be 
filed  by  customers  who  purchased 
propane,  butane,  and  natural  gasoline 
from  Suburban  during  the  consent  order 
period.  Applications  must  be  filed 
within  90  days  of  publication  of  this 
notice  in  the  Federal  Register  and 
should  be  sent  to  the  address  set  forth  at 
the  beginning  of  this  notice.  All 
applications  received  will  be  available 
for  public  inspection  between  the  hours 
of  1:00  p.m.  and  5:00  p.m.,  Monday 
through  Friday,  except  federal  holidays, 
in  the  Public  Reference  Room  of  the 
Office  of  Hearings  and  Appeals,  located 
in  Room  lE-234, 1000  Independence 
Avenue,  SW.,  Washington,  DC  20585. 

Date:  September  4, 1987. 
George  B.  Breznay, 
Director,  Office-pf  Hearings  and  Appeals. 

Decision  and  Order  of  the  Department  of 

Energy 

Implementation  of  Special  Refund 
Procedures 

Name  of  Firm:  Suburban  Propane  Gas 

Corporation 
Dcte  of  Filing:  May  21, 1986 
Case  Number.  KEF-0038 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  may  request  the  Office  of 
Hearings  and  Appeals  (OHA)  to 
formulate  and  implement  procedures  for 
the  distribution  of  funds  obtained  by  the 
DOE  as  a  result  of  the  agency's 
enforcement  of  the  Mandatory 
Petroleum  Price  and  Allocation 
Regulations.  See  10  CFR  Part  205, 
Subpart  V.  Pursuant  to  the  provisions  of 
Subpart  V,  on  May  21, 1988,  the  ERA 
filed  a  Petition  for  the  Implementation  of 
Special  Refund  Procedures  in 
cormection  with  a  Consent  Order  that  it 
entered  into  with  Suburban  Propane  Gas 


Corporation  (Suburban).  In  its  Petition, 
the  ERA  requests  that  the  OHA 
establish  special  procedures  to  make 
refunds  in  order  to  remedy  the  effects  of 
the  alleged  regulatory  violations  that 
were  settled  in  the  Suburban  Consent 
Order.  This  Decision  contains  the 
procedures  which  the  OHA  has 
formulated  to  govern  the  distribution  of 
the  Suburban  Consent  Order  funds. 

/.  Background 

Suburban  was  engaged  in  the 
production,  refining,  and  marketing  of 
crude  oil,  refined  petroleum  products, 
and  natural  gas  liquid  products  during 
the  period  of  federal  petroleum  price 
controls,  March  6, 1973  through  January 
27, 1981.  It  was  therefore  subject  to  the 
Mandatory  Petroleum  Price  Regulations 
set  forth  at  6  CFR  Part  150  and  10  CFR 
Part  212.  The  ERA  conducted  several 
extensive  audits  of  Suburban's 
operations  and,  as  a  result  of  those 
audits,  contended  in  the  course  of  a 
number  of  administrative  proceedings 
that  Suburban  and  its  subsidiaries  had 
violated  applicable  DOE  price 
regulations  in  the  refining  and  marketing 
of  petroleum  products  during  the  audit 
periods. 

In  order  to  settle  all  claims  and 
disputes  between  Suburban  and  the 
DOE  regarding  the  firm's  sales  of 
propane,  butane,  and  natural  gasoline, 
the  parties  entered  into  a  Consent  Order 
on  March  21, 1986.  Under  the  terms  of 
the  Consent  Order,  Suburban  deposited 
$1,800,000  into  an  interest-bearing 
escrow  account  for  ultimate  distribution 
by  the  DOE.  As  ot  July  31.  1987,  the  total 
value  of  the  Suburban  escrow  account 
was  Sl.9'14,115. 

On  June  26, 1987,  the  OHA  issued  a 
Proposed  Decision  and  Order  (PD&O) 
setting  forth  a  tentative  plan  for  the 
distribution  of  the  Suburban  Consent 
Order  funds.  In  order  to  give  notice  to 
all  potentially  affected  parties,  a  copy  of 
the  PD*0  was  published  in  the  Federal 
Register  and  comments  regarding  the 
proposed  refund  procedures  were 
solicited.  52  FR  252^8  (July  6.  1987).  We 
received  no  comments  concerning  the 
proposed  procedures  for  the  distribution 
of  the  Suburban  Consent  Order  funds. 
Consequently,  they  will  be  adopted  as 
proposed. 

//.  Refund  Procedures 

Subpart  V  sets  forth  general 
guidelines  to  be  used  by  the  OH.A  in 
formulating  plans  for  distributing  funds 
received  as  a  result  of  enforcemient 
proceedings.  The  Subpart  V  process 
m.ay  be  used  in  situations  like  the 
present  case  where  the  DOE  is  unable  to 
readily  identify  those  persons  who  may 
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have  been  injured  by  alleged 
overcharges  or  ascertain  the  amount  of 
the  refunds  they  should  receive. 

The  distribution  of  refunds  in  this 
proceeding  will  take  place  in  two  stages. 
In  the  first  stage,  we  will  accept  claims 
from  identifiable  purchasers  of  propane, 
butane,  and  natural  gasoline  (the 
covered  products)  who  may  have  been 
injured  by  Suburban's  pricing  practices 
during  the  period  November  1, 1973 
through  October  31. 1978  (the  Consent 
Order  period).  Such  purchasers  likely 
obtained  the  covered  products  from  the 
following  Suburban  entities:  Eastern 
Division;  Midwest  EHvision;  NGL 
Department;  VanGas;  and  Exploration 
and  Production  Division.  If  any  funds 
remain  after  all  meritorious  first-stage 
claims  have  been  paid,  they  may  be 
used  for  indirect  restitution  in 
accordance  with  the  provisions  of  the 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986,  Pub.  L.  99-509, 1 
Fed.  Energy  Guidelines  1 11,702  et  seq. 

A.  Refunds  to  Identifiable  Purchasers 

In  the  first  stage  of  the  Suburban 
refund  proceeding,  we  will  distribute  the 
funds  currently  in  escrow  to  claimants 
who  demonstrate  that  they  were  injured 
by  Suburban's  alleged  overcharges. 
Although  there  is  a  variety  of  methods 
by  which  such  a  showing  can  be  made,  a 
refiner,  reseller  or  retailer  claimant  is 
generally  required  to  demonstrate  (i) 
that  it  maintained  "banka"  of 
unrecovered  costs,  in  order  to  show  that 
it  did  not  pass  the  alleged  overcharges 
through  to  its  own  customers,  and  (ii) 
that  market  conditions  were  the  reason 
that  it  did  not  pass  through  those 
increased  costs. 

We  will  adopt  presumptions  of  injury 
which  have  been  used  in  many  prior 
refund  cases.  These  presumptions  will 
enable  applicants  to  participate  in  the 
refund  process  without  incurring 
inordinate  expense  and  will  allow  the 
OHA  to  consider  the  refund  applications 
in  the  most  efficient  maimer  possible. 
See  10  CFR  205.282(e). 

1.  Applicants  Claiming  a  Refund  of 
$5,000  or  Less.  The  first  presumption  we 
will  use  is  that  purchasers  of  Suburban 
propane,  butane,  and  natural  gasoline 
seeking  small  refunds  were  injured  by 
the  alleged  regulatory  violations  settled 
in  the  Suburban  Consent  Order.  Under 
the  small  claims  presumption,  a  reseller 
or  retailer  seeking  a  refund  of  $5,000  or 
less  will  not  be  required  to  submit  any 
additional  evidence  of  injury  beyond 
establishing  the  volume  of  covered 
products  it  purchased  during  the 
settlement  period.  See.  e.g..  Marathon 
Petroleum  Co.,  14  DOE  585.269  (1986) 
(Marathon]  and  cases  cited  therein.  This 
presumption  is  based  on  a  number  of 


considerations.  In  order  to  make  a 
detailed  claim  of  injur>',  an  applicant 
must  compile  and  submit  detailed 
factual  information  regarding  the  impact 
of  alleged  overcharges  which  took  place 
many  years  ago.  This  procedure  is 
generally  time-consuming  and 
expensive,  and  in  the  case  of  small 
claims,  the  cost  to  the  firm  of  gathering 
evidence  of  injury  to  support  a  refund 
claim  could  exceed  the  expected  refund. 
In  addition,  use  of  the  small  claims 
presumption  is  desirable  from  an 
administrative  standpoint  because  it 
allows  the  OHA  to  process  a  large 
number  of  routine  refund  claims  quickly. 

2.  Refiners.  Resellers,  and  Retailers 
Seeking  Larger  Refunds.  In  lieu  of 
making  a  detailed  showing  of  injury,  a 
refiner,  reseller,  or  retailer  claimant 
whose  allocable  share  exceeds  $5,000 
may  elect  to  receive  as  its  refund  the 
larger  of  $5,000  or  60  percent  of  its 
allocable  share  up  to  $50,000.*  The  use 
of  this  presumption  reflects  our 
conviction  that  these  medium-range 
claimants  were  likely  to  have 
experienced  some  injury'  as  a  result  of 
the  alleged  overcharges.  See  Marathon, 
14  DOE  at  88.515.  In  a  prior  refund 
proceeding,  we  determined  that  e  60 
percent  presumption  for  medium-range 
NGLP  purchasers  accurately  refiecled 
the  amount  of  their  injury  as  a  result  of 
those  purchases.  See  Getty  Oil 
Company.  15  DOE  f  85,064  (1986)  at 
88,123.  We  therefore  will  adopt  the  60 
percent  presumptive  level  of  injury  for 
all  medium-range  claimants  in  this 
proceeding.  Consequently,  an  applicant 
in  this  group  will  only  be  required  to 
provide  documentation  of  its  purchase 
volumes  of  Suburban  covered  products 
in  order  to  be  eligible  to  receive  a  refund 
of  60  percent  of  its  total  volumetric 
share. ^  Large  claimants,  those  who 
purchased  more  than  78,764.965  gallons, 
may  elect  to  limit  their  claim  to  $50,000 
rather  than  submit  a  detailed  showing  of 
economic  injury. 

3.  Spot  Purchasers.  We  also  will  adopt 
a  rebuttable  presumption  that  refiners 
and  resellers  who  made  spot  purchases 
from  Suburban  did  not  suffer  economic 


'  That  is.  Claimants  who  purchased  between 
4  "25.898  gallons  and  7^764.965  gallon*  of  Suburban 
propane,  butane,  and  natnral  gasohne  d'jnng  the 
Consent  Order  penod  may  eieci  to  uM  this 
presui-nption. 

'  .^  mediuiD-range  daimaiil  may  elect  not  lo 
receive  a  rel'u.'id  based  upon  this  presumption  and 
may  instead  a«empt  to  show  thai  !t  is  eligible  for  a 
fpfund  equal  lo  its  full  aiiocable  share  by  making  a 
detailed  showing  of  mjury  using  the  general  cntena 
set  forth  above.  However  the  60  percent 
presumption  will  not  be  available  to  medium-range 
claimants  who  submit  a  detailed  injury  showing 
which  leads  us  to  conclude  that  they  are  eligible  for 
a  refund  of  less  than  BO  percent  of  their  volnmetnc 
share. 


injury  as  a  result  of  those  purchases.  .'\s 
we  have  previously  noted,  spot 
purchasers  tend  to  have  considerable 
discretion  in  where  and  when  to  make 
purchases  and  would  therefore  not  have 
made  spot  market  purchases  of 
Suburban's  products  at  increased  prices 
unless  they  were  able  to  pass  through 
the  full  price  of  the  purchases  to  their 
own  customers.  Office  of  Enforcement  8 
DOE  \  82.597  al  85.396-97  (1981). 
Therefore,  a  firm  which  made  only  spot 
purchases  from  Suburban  will  be 
ineligible  to  receive  a  refund,  even  one 
below  the  $5,000  threshold  level,  unless 
it  presents  evidence  rebutting  the  spot 
purchaser  presumption.  Such  evidence 
must  establish  that  the  spot  purchaser 
was  unable  to  recover  the  pnce  it  paid 
for  Suburban's  products  and  that  it  was 
forced  by  market  conditions  to  make  the 
purchases  upon  which  its  refund  claim  is 
based.  See,  e.g..  Marathon.  14  DOE  at 
88.515;  Dorchester  Cos  Corporation,  14 
DOE  I  85.240  at  88.452  (1986). 

4.  .Agricultural  Cooperatives  and 
Regulated  Utilities.  'W'e  will  also  adopt 
the  presumption  that  regulated 
industries  (such  as  public  utilities)  and 
agricultural  cooperatives  absorbed  the 
alleged  Suburban  overcharges.  These 
types  of  applicants  will  not  have  to 
submit  any  further  evidence  of  injurj'  in 
order  to  qualify  for  the  full  amount  of 
volumetric  refund  based  on  purchase 
volumes  that  were  used  by  themselves 
or  sold  to  members.  Any  overcharges 
suffered  by  such  firms  would  have  been 
passed  through  to  their  customers  by  the 
regulatory  bodies  or  agreements  that 
control  the  prices  they  may  charge. 
Similarly,  any  refunds  they  receive 
would  automatically  be  passed  through 
to  their  customers.  Consequently,  we 
will  permit  an  entity  of  this  t>-pe  to 
receive  a  full  volumetric  refund, 
provided  that  it  includes  in  its  refund 
application  a  full  explanation  of  the 
manner  in  which  refunds  wll  be  passed 
through  to  its  customers.  See  Office  of 
Special  Counsel.  9  DOE  |  82,538  a  I 
85.203  (1982). 

5.  End-Users.  Finally,  we  will  presume 
that  end-users  or  ultimate  consumers 
whose  businesses  were  unrelated  to  the 
petroleum  industry  were  injured  by 
Suburban's  alleged  overcharges.  Unlike 
regulated  firms  in  the  petroleum 
industry,  members  of  this  group 
generally  were  not  subject  to  price 
controls  during  the  Consent  Order 
period.  As  a  result,  they  were  not 
required  to  base  their  pricing  decisions 
on  cost  increases  or  to  keep  records 
which  would  show  whether  they  passed 
through  cost  increases.  For  this  reason. 
an  analysis  of  the  impact  of  the  alleged 
overcharges  on  the  final  prices  of  non- 
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petroleum  goods  and  services  would  be 
beyond  the  scope  of  a  special  refund 
proceeding.  Texas  Oil  Er  Gas  Corp..  12 
DOE  I  85,069  at  88.209  (1984).  Therefore, 
end-users  of  Suburban  covered  products 
need  only  document  their  purchase 
volumes  from  the  firm  to  make  a 
sufficient  showing  that  they  were 
injured  by  the  alleged  overcharges.  On 
the  other  hand,  refund  applicants  whose 
business  operations  were  subject  to  the 
DOE  regulatory  program  and  who 
purchased  Suburban  covered  products 
for  consumption  as  fuel  or  raw  materials 
will  not  be  considered  end-users  for  the 
purpose  of  the  showing  of  injury. 
Seminole  Refining  Inc..  12  DOE  U  85,188 
at  88.576  (1985). 

B.  Calculation  of  Refund  Amounts 

We  will  use  a  volumetric  method  to 
divide  the  Suburban  escrow  account 
among  applicants  who  demonstrate  that 
they  are  eligible  to  receive  refunds.  This 
method  generally  presumes  that  the 
alleged  overcharges  were  spread  equally 
over  all  the  gallons  of  propane,  butane, 
and  natural  gasoline  sold  by  Suburban 
during  the  Consent  Order  period.  In  the 
absence  of  better  information,  this 
assumption  is  sound  because  the  DOE 
price  regulations  generally  required  a 
regulated  firm  to  account  for  increased 
costs  on  a  firm-wide  basis  in 
determining  its  prices.  However,  we  also 
recognize  that  the  impact  on  an 
individual  purchaser  might  have  been 
greater,  and  any  purchaser  may  file  a 
refund  application  based  on  a  claim  that 
it  incurred  a  disproportionate  share  of 
the  injury  from  Suburban's  alleged 
overcharges. 

Under  the  volumetric  method  we  will 
adopt,  a  claimant  will  be  eligible  to 
receive  a  refund  equal  to  the  number  of 
gallons  of  Suburban  covered  products 
that  it  purchased  during  the  consent 
order  period  multiplied  by  the 
volumetric  refund  amount.  The 
volumetric  refund  amount  in  this  case 
will  be  S0.001058  per  gallon.'  In 
addition,  successful  claimants  will 
receive  a  proportionate  share  of  the 
accrued  interest. 

As  in  previous  cases,  we  will 
establish  a  minimum  refund  amount  of 
Sl5  for  first  stage  claims.  We  have  found 
through  our  experience  in  prior  refund 
cases  that  the  cost  of  processing  claims 
in  which  refunds  are  sought  for  amounts 
less  than  S15  outweighs  the  benefits  of 
restitution  in  those  situations.  See,  e.g., 


'  This  fisiure  is  computed  by  dividing  the 
Sl-8(M,00<3  received  from  Suburban  by  the  estimated 
VIXJ.Seg.OOO  gallons  of  propane,  butane,  and  natural 
gdsoline  S'jIJ  by  the  Firm  dunng  the  consent  order 
period. 


Uban  Oil  Co..  9  DOE  |  82,541  at  85,225 
(1982).  j 

C.  General  Refund  Application 
Requirements 

Pursuant  to  10  CFR  205.283,  we  will 
now  accept  Applications  for  Refund 
from  individuals  and  firms  that 
purchased  propane,  butane,  and  natural 
gasoline  sold  by  Suburban  between 
November  1, 1973  and  October  31, 1978, 
There  is  no  specific  application  form 
that  must  be  used.  However,  a  suggested 
format  for  Applications  for  Suburban 
Refunds  is  set  forth  in  the  Appendix  to 
this  Decision.  All  Applications  for 
Refund  should  include  the  following 
information: 

(1)  A  conspicuous  reference  to  Case 
Number  KEF-0038  and  the  applicant's 
business  name  and  address. 

(2)  The  name,  title,  and  telephone 
number  of  a  person  who  may  be 
contacted  by  OHA  for  additional 
information  concerning  the  Application. 

(3)  The  manner  in  which  the  applicant 
used  the  Suburban  propane,  butane,  or 
natural  gasoline,  i.e.,  whether  it  was  a 
refiner,  reseller,  retailer  or  end-user. 

(4)  The  volume  of  Suburban  propane, 
butane,  and  natural  gasoline  it 
purchased  during  each  month  of  the 
Consent  Order  period  and  the  Division 
or  Suburban  subsidiary  from  which  it 
obtained  the  product(s).  If  the  applicant 
was  an  indirect  purchaser  it  must  also 
submit  the  name  of  its  immediate 
supplier  and  indicate  why  it  believes  the 
covered  product  was  originally  sold  by 
Suburban. 

(5)  If  the  applicant  is  a  reseller, 
retailer  or  refiner  which  wishes  to  claim 
a  refund  in  excess  of  $5,000  and  does  not 
elect  the  60  percent  injury  presumption 
for  calculating  its  refund,  or  which 
wishes  to  claim  a  refund  in  excess  of 
S50.000,  it  should  also: 

(a)  State  whether  it  maintained  banks 
of  unrecouped  product  cost  increases 
and  furnish  the  OHA  with  quarterly 
bank  calculations  through  January  27, 
1981; 

(b)  State  whether  it  or  any  of  its 
affiliates  have  filed  any  other 
Applications  for  Refund  in  which  it 
referred  to  its  level  of  banks  as  a  basis 
for  refund;  and 

(c)  Submit  evidence  that  it  did  not 
pass  through  the  alleged  overcharges  to 
its  customers.  For  example,  a  firm  may 
submit  market  surveys  to  show  that 
price  increases  were  infeasible. 

(6)  If  the  applicant  is  in  any  way 
affiliated  with  Suburban,  it  must 
indicate  the  nature  of  the  affiliation, 

(7)  If  there  has  been  a  change  in 
ownership  of  the  entity  that  purchased 
the  Suburban  propane,  butane,  or 
natural  gasoline,  the  applicant  must 


provide  the  names  and  addresses  of  the 
other  owners,  and  should  either  state 
the  reasons  why  a  refund  should  be  paid 
to  the  applicant  rather  than  the  other 
owners  or  provide  a  signed  statement 
from  the  other  owners  indicating  that 
they  waive  their  claim  to  a  refund. 

(8)  If  the  applicant  is  involved  in  DOE 
enforcement  or  private  actions  filed 
under  Section  210  of  the  Economic 
Stabilization  Act,  it  should  describe  the 
action  and  its  current  status.  If  the 
applicant  was  a  party  to  such  an  action 
which  is  no  longer  pending,  it  should 
indicate  how  the  proceeding  was 
resolved.  The  applicant  must  keep  the 
OHA  informed  of  any  change  in  status 
during  the  pendency  of  its  Application 
for  Refund.  See  10  CFR  205.9(d). 

(9)  All  applicants  must  submit  the 
following  signed  statement:  "I  swear  [or 
affirm]  that  the  information  submitted  is 
true  and  accurate  to  the  best  of  my 
knowledge  and  belief."  See  10  CFR 
205.283(c);  18  U.S.C.  1001. 

All  applications  must  be  filed  in 
duplicate  and  must  be  received  within 
90  days  from  the  date  of  publication  of 
this  Decision  in  the  Federal  Register.  A 
copy  of  each  application  will  be 
available  for  public  inspection  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals.  Any  applicant 
that  believes  that  its  application 
contains  confidential  information  must 
indicate  this  and  submit  two  additional 
copies  of  its  application  from  which 
confidential  information  has  been 
deleted.  All  applications  should  be  sent 
to:  Office  of  Hearings  and  Appeals. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585. 

It  Is  Therefore  Ordered  That: 

(1)  Applications  for  refund  from  the 
funds  remitted  to  the  Department  of 
Energy  by  Suburban  Propane  Gas 
Corporation  pursuant  to  the  Consent 
Order  executed  in  March  21, 1986  may 
now  be  filed. 

(2)  All  applications  must  be  filed  no 
later  than  90  days  after  publication  of 
this  Decision  in  the  Federal  Register. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

Dated:  September  4. 1987. 

RF299- 

DOE  Use  Only 

Appendix — Suggested  Format  for 
Application  for  Suburban  Propane 
Refund— KEF-0038 

1.  Name  of  Applicant  during  refund  period: 

Address  during  refund  period:  (November 
1. 1973— October  31, 1978) 
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2.  To  whom  should  refund  check  be  made 
out? 
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Address  to  which  check  should  be  sent: 


Contact  Person; 


Daytime  Telephone:  ( 

3.  (a)  Type  of  Applicant: 

Reseller/Retailer 

user Other 


.  End- 


fb)  If  you  are  a  re»eller/retai!er  and  the 
total  Suburban  refund  requested  by  your  T:rm 
and  all  affiliated  entities  exceeds  S5.000,  do 
you  elect  the  So.OOO  or  60  percent  injury 
presumption  for  calculating  your  refund? 


>  es 


No 

If  you  do  not  elect  the  $5,000  or  60  percent 

presumption  of  injury  method,  or  if  you  are 
requesting  a  refund  greater  than  SSO.CXX). 
attach  information  on  banks  of  unrecovered 
product  costs  as  well  as  the  required  injury 
showing.  (See  Decision  for  details  on  the 
injury  showing  required.) 

4.  (a)  Total  gallonage  for  which  refund  is 
requested  (from  page  3): 


(b)  Product(sj  (propane,  butane,  natural 
gasoline): 


5.  Was  the  product  you  bought  Suburban- 
branded? 


Yes 


\o 


6.  Were  you  supplied  by  Suburban  directly? 


Ye* 


If  i  es.  provide  Suburban  customer  number 
here: 


If  no  to  Items  5  and  6.  attach  an 
explanation  of  why  you  believe  the  product 
was  sold  by  Suburban 

7  Immediate  supplier(s)  during  refund 
penod  name(s): 

Address(es): 


8.  Have  you  ever  been  a  party  or  are  you 
currently  a  pany  in  a  DOE  enforcement' 
action  or  a  pnvale  section  210  action?  If  yes. 
please  attach  an  explanation. 


Yes 


No 

9.  Have  you  or  a  related  firm  filed  any 
other  application  for  refund  or  authorized  any 
individual(s)  other  than  those  identified  on 
this  form  to  file  an  application  on  your  behalf 
involving  any  Suburban  product?  If  yes, 
attach  an  explanation. 


No 

10.  Have  you  or  a  related  firm  ever  filed 
any  refund  app!ication(s)  in  any  other  refund 
proceeding(s)  administered  by  this  office?  If 
yes.  provide  the  name(s)  of  the  proceeding(s) 

and  your  refund  case  number(s). 

Y'es 

No 

I  swear  (or  affirm)  that  the  information 
contained  in  this  application  and  its 
Ettachments  is  true  and  correct  to  the  best  of 
my  knowledge  and  belief.  I  understand  that 
anyone  who  is  convicted  of  providing  false 
information  to  the  federal  government  may 
be  subject  to  a  jail  sentence,  a  fine,  or  both. 
pursuant  to  18  US  C.  1001. 1  understand  that 
the  information  contained  in  this  application 
is  subject  to  public  disclosure.  I  have 
enclosed  a  duplicate  of  this  entire  application 
form  which  will  be  placed  in  t.he  0}W  public 
reference  room. 

Date 

Signature  of  Applicant 

Title 

Name  of  Applicant: KEF- 

0036. 


Mont.hiy  Purcnase  Volumes  of  (propar>e,  butane,  natural 

gasoline) 

1973 

1974 

1975 

1976 

1977 

1978 

January 

February 

March „ _ 

" ~' 

****■*"'"****"•*"* 

April „ 

May "■ 

■;;;;■;;;;;;;;;-;•-; 



June 

" — 

July „                            

••" — — — 

August 

Septemtjer 

October  „ 

— 





................... 

November 

— — 

................... 

December 

- 



Yearly  total 

Grand  Total  for  This  Product: 
Gallons. 

Note.— If  your  total  for  all  products  is  less 
than  14,000  gallons,  you  will  not  be  eligible  to 
receive  a  refund. 

[FR  Doc-  8--21023  Filed  Q-n-e:-.  8  43  am] 
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Cases  RIed  During  the  Week  of 
August  7  Through  August  14,  1987 

During  the  Week  of  August  7  throuch 
August  14,  1987,  the  appeals  and 


applications  for  exception  or  other  relief 
listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Dep.irtment  of 
Energy,  A  submission  inadvertently 
omitted  from  an  earlier  hst  has  also 
been  included. 

Under  DOE  procedural  regulations.  10 
CFR  Part  205.  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  m 
these  cases  may  file  wntten  comments 
on  the  application  within  ten  days  of 
ser\'!ce  of  notice,  as  prescnbed  in  the 


procedural  regulations.  For  pwpoaes  of 

the  regalations.  the  date  of  servfce  of 

notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals.  Depart.T.er!  uf 
Ene.'gy.  Washington,  DC  205a5. 
George  B.  Brezna>, 

Director,  Office  of  Hearings  and  Appeals. 
September  4, 1987. 


UM  I 


34708 
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List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  ol  August  7  through  August  14,  1987] 


Date 


Name  and  location  ol  applicant 


Case  No 


Type  ot  subtrrssion 


July  30    19«7 


A,jq    10    1987 


Ajg   '0.  1987.. 


Aug    M,  1987. 


Aug    M.  1987.. 


Jim  AoofJs  MarVetrng  Treece,  KS , 

Cities  Ser/ice  Oi  &  Gas  Corp.,  Washington.  DC.. 

Citizen 'Labc  Energy  Coalition,  Washington,  DC., 


Boise  Cascade  Corp  .  Washington,  DC.. 


U.S.A  Petroleum  Corp,  Cincinnati.  Ohm.- 


KEE-0148 
KEG-0017 

KFA-0114 

RR270-11 

KFA-0115 


Exception  to  the  repolmg  requirements.  11  granted  Jim  Woods  Ma'keting 
wouW  not  tie  required  to  file  form  EIA-782B.  Resellers.  Relaiiei  Monthly 
Petroleum  Product  Sales  Report 

Petition  tor  special  redress  It  granted  The  Office  ol  Heanngs  and  Appeals 
would  impiemeni  Special  Refund  Procedures  pursuant  to  10  C.F.R..  Part 
205.  Subpart  V,  concerning  cooperation  agreements  entered  into  with 
Economic  Regulatory  Administration 

Appeal  of  an  mlormation  request  denial  if  gi  anted  The  August  6.  1987 
Freedom  of  Inlormauon  Request  Denia.  issued  by  the  Office  ot  Oil  and 
Gas  would  be  rescinded,  and  Citizen  Labor  Energy  Coalition  would  receive 
data  based  on  information  obtained  from  the  'orm  EA-867 

Request  for  modification  rescission  m  the  stripper  well  petition  proceeding  If 
granted  Tr>e  July  14,  198?  Decision  and  Order  (Case  No  RR270-1291) 
issued  to  Boise  Cascade  Ccporation  would  be  modified  regarding  the 
firms  application  for  refund  sufcmitied  as  a  Surface  Transporter  m  the 
Stnpper  Well  Litigation  Proceeding 

Appeal  of  an  information  request  denial  II  granted  The  June  13  1987 
Freedom  of  Information  Request  Denia^  issued  by  the  Economic  Regula- 
tory Administration  would  be  rescinded,  and  USA  Petroleum  Corporation 
would  receive  access  to  all  records  responsive  to  their  May  26  1987 
Freedom  of  Information  Request. 


Refund  Applications  Received 


Date 

Name  of  refund  oroceedings/' 

Case  No 

received 

name  ot  refund  applicant 

8/7/87 

Amoco       II  National       Helium. 

RQ251-391, 

Chaner     Perry    and    Colme/ 

RQ3-392, 

Tennessee 

RQ24-393, 
RQ183-394 
R02-395 

B/7/87- 

Crude     On     Appiicat<3ns     Re- 

RF272-3555- 

8/14/87 

ceived 

RF272- 
3921 

8/12/87 

Sussen  Petroleum  Co.,  Inc 

RF265-2520 

4/30/86 

Dfapei  Energy  Co .  Inc 

RF225- 10887 

4/30/86 

Draper  Energy  Co    Inc  ..  .. 

RF22S- 10888 

7/21/86 

Leighton  Gas  A  ai 

RF225- 10889 

7 '21, '86 

Kossuth  Oil  Co 

RF225-10flQO 

6  24.  87 

Medford  Petroleuin.  Inc 

RF265-2521 

2'17/87 

LF    Phillips  &  Sons    Inc 

RF225- 10894 

2/17/87 

LF  Phriiips  &  Sons   Inc 

RF225- 10895 

2'17.'e7 

LF   Pnriiips  4  Sons   Inc 

RF225- 10896 

1 '15/87 

Massoudi  b  MotHl  Sen/ice 

RF225- 10893 

8/13  87 

Powl  s  Feed  Service    

RF265-2522 

8    13  87 

Fowl  5  Feed  Service 

RF265-2523 

8   13'87 

Manon  C  Seek 

RF298-1 

8  13. 87 

Ted  Reece „ 

RF298-2 

8    13   87 

Glen  D  Brown __ 

RF298-3 

8    13. 87 

Paul  A  Heinzeimann „ 

RF298-4 

8    13  8- 

Darei  Rush          ...    .„ 

RF298-5 

8    13  87 

Maj  L  Watts     

RF298-6 

8    13   a- 

i"homas  Manatt 

RF298-7 

8    13  8^ 

John  'Soiitko 

RF298-8 

8    13'87 

Larry  E    Kunn     

RF298-9 

8    13  87 

Mark  Edward  Dust 

RF298-10 

8    13  8" 

Bill  Schumacher  

RF298-11 

8    13   8' 

Samuel  N   Baies   

RF298-12 

8    13  87 

Wayne  Cow-^  „ 

RF298-13 

8    13  87 

Ken  Miiievilie      

RF298-14 

813/87 

Ronald  Weaber   

RF298  15 

8    13  87 

Harttofd  Wood  Rrver  Terminal 

RF298-16 

814  8" 

Ramona  Oil  Company   inc 

RF157-4 

4   28  87 

Peoples  Gas  System    

RF225- 13897 

8    14   87 

J    Richard  Myer     

RF26S-2524 

8    10.'87 

Gene  s  Skeily  Service   

RF26S-2525 

8. 1487 

Myers  Propane  Gas  Sennce 

RF277-84 

7  21/87 

Ikes  Oil  Co         

RF225-10891 

'   21/87 

Danielson  Oil  Co 

RF225-10892 
RF265-2519 

8    11 '87 

John  P  Canoll     .... 

8' 11    87 

Walter  J  Mornes 

RF 139- 172 

8.  10   87 

Wallace  Oil  Co  o(  Teias 

RF265-2516 

8    10  87 

Rooen  J   Lueken 

8    lO'S? 

Robert  J   Lueken 

RF26S-2518 

8    10   87 

Rising  Sun  T-uck  Slop 

RF250-2731 

!FR  Doc  8~-21019  Filed  9-11-8:;  8:45  am] 
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Issuance  of  Decisions  and  Orders 
During  the  Week  of  July  6  Through 
July  10,  1987 

During  the  week  of  July  6  through  July 
10, 1987,  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  appeals  and  applications  for 
other  relief  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appeals 

Arent.  Fox.  Kivtner.  Plotkin  6- Kahn,  7/7/87, 
KFA-0102 

The  law  firm  of  Arent,  Fox,  Kintner,  Plotkin 
&  Kahn,  on  behalf  of  Centel  Business 
Systems,  filed  an  Appeal  from  a  denial  by  the 
Manager  of  the  Idaho  Operations  Office  of  a 
Request  for  Information  which  the  firm  had 
submitted  under  the  Freedom  of  Information 
Act  (FOI.A).  The  firm  sought  access  to  a 
report  which  was  created  by  a  DOE 
contractor  concerning  a  bid  protest  filed  by 
Centel.  In  considering  the  Appeal,  the  DOE 
found  that  the  report  was  properly  withheld 
under  Exemption  5  of  the  FOIA.  Specifically, 
the  DOE  found  that  the  report  was  a 
predecisional,  deliberative  document 
prepared  for  the  use  of  the  Idaho  Operations 
Office  in  writing  its  own  report  on  the  Centel 
protest.  The  DOE  further  found  that  releasing 
the  report  would  not  be  in  the  public  interest 
because  disclosure  would  discourage  the 
contractor's  ability  and  willingness  to  make 
honest  and  candid  recommendations  to  the 
DOE.  Accordingly,  the  Appeal  was  denied. 

Gary  Chaff  ins,  7/10/87.  KFA-0100 

Gary  Chaffins  filed  an  Appeal  from  a 
partial  denia!  by  the  Manager  for 
Administration  of  the  San  Francisco 
Operations  Office,  of  a  request  submitted 
under  the  Freedom  of  Information  Act.  In 
considering  the  Appeal,  the  DOE  found  that 
under  Exemption  6  a  former  DOE  employee 
and  other  individuals  had  a  privacy  interest 
in  documents  discussing  his  potential  conflict 


of  interest  in  working  for  the  Lawrence 
Livermore  National  Laboratories.  The  DOE 
also  found  that  there  was  a  public  interest  in 
ensuring  that  the  conflict  of  interest 
regulations  were  properly  applied.  In 
weighing  these  interests,  the  DOE  found  that 
no  unwarranted  invasion  of  privacy  would 
occur  in  releasing  redacted  versions  of  these 
documents  after  deletion  of  information 
which  would  otherwise  allow  the 
identification  of  the  individuals  involved. 

Motion  for  Discovery 

Morrison  Petroleum  Company,  Inc.,  7/9/87. 
KRD-0350 
Morrison  Petroleum  Company.  Inc. 
(Morrison)  filed  a  Motion  for  Discovery  in 
connection  with  its  Statement  of  Obiections 
to  the  Proposed  Remedial  Order  (PRO)  which 
the  Economic  Regulatory  Administration 
(ERA)  issued  to  the  firm  on  October  27. 1986. 
The  DOE  denied  .Morrison's  request  for 
contemporaneous  construction  discovery  of 
§  211.67(e)  and  of  10  CFR  205.202  as  it 
pertained  to  prohibiting  the  receipt  of  Small 
Refiner  Bias  Entitlements  for  crude  oil  refined 
pursuant  to  certain  types  of  processing 
agreements.  The  DOE  found  that  .Morrison 
had  not  demonstrated  that  these  regulations 
were  so  ambiguous  that  this  discovery  was 
relevant  and  necessary.  The  DOE  also  denied 
Morrison's  request  for  documents  regarding 
alleged  representations  made  by  Federal 
Energy  Administration  officials  to  a  company 
doing  business  with  Morrison,  finding  that 
Morrison  had  no  right  to  rely  on  such 
representations.  Finally,  the  DOE  rejected 
Morrison's  request  for  information 
concerning  the  ERA's  alleged  delay  in  issuing 
the  PRO  and  the  financial  deterioration  of 
Morrison's  partner  in  the  transactions  at 
issue.  The  DOE  found  that  such  discovery 
would  not  provide  information  relevant  to 
Morrison's  laches  defense.  Accordingly, 
Morrison's  Motion  for  Discovery  was  denied. 

Interlocutory  Order 

Macmillan  Oil  Company.  Inc..  7/10/87,  KRZ- 
0062 

On  February  17,  1987.  the  Macmillan  Oil 
Company,  Inc.  filed  a  Motion  to  Supplement 
the  Record  in  a  Proposed  Remedial  Order 
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proceeding  (Case  No.  HRO-0122)  with 
documentary  mdleria!  that  the  firm  had 
presented  in  related  settlement  negotiations. 
The  material  which  Macmillan  seeks  to 
provide  relates  to  one  of  the  central  issues  in 
dispute  in  the  remedial  proceeding,  i.e.,  the 
calculation  of  the  firm's  product  in  inventory 
during  the  audit  period  covered  by  the 
Proposed  Remedial  Order.  In  granting  the 
Motion,  the  DOE  determined  that  admission 
of  the  material  into  the  record  could  help 
resolve  the  disputed  issue.  The  DOE  also 
noted  that  the  ERA  had  had  an  extended 
opportunity  to  review  this  material  and  had 
not  objected  to  its  inclusion  into  the  record. 
The  DOE  concluded  therefore  that  the 
enforcement  proceeding  would  not  be  unduly 
delayed  and  no  prejudice  would  result  by 
granting  the  Motion. 

Supplemental  Order 

Stripper  Well  Exemption  Litigation.  7/7/87. 
KCX-0038 
To  implement  a  June  26, 1987  order  of  the 
U  S.  District  Court  for  the  District  of  Kansas, 
the  OHA  ordered  that  the  State  Governments 
be  deemed  to  have  reimbursed  the  Federal 
(j0\  ernmen;  for  one-half  of  the  Advance 
Fund  made  available  to  the  States  under  the 
Stripper  Well  Settlement  .Agreement.  The 
OHA  also  ordered  that  an  additional 
S9(>}.031.86  be  paid  to  the  States,  since  the 
court  required  a  credit  that  was  more  than 
the  amount  necessary  to  fully  repay  one-half 
of  the  Advance  Fund. 

Refund  Applications 

American  Stenmship  Company.  7/W/87. 
RF271-W6 

The  Department  of  Energy  (DOE)  issued  a 
Decision  and  Order  approving  an  application 
submitted  by  the  .American  Steamship 
Company  (ABC)  for  a  refund  from  the  Rail 
and  Water  Transporters  Escrow  established 
as  a  result  of  the  Stripper  Well  Settlement 
Agreement.  ASC  calculated  its  gallonage 
claims  from  purchase  records  for  the  years 
1974-1981,  and  estimated  its  1973  gallonage 
based  on  statistical  data  which  indicated  the 
amount  of  fuel  consumed  by  each  vessel  on 
each  voyage.  The  DOE  will  determine  a  per 
gallon  refund  amount  and  establish  the 
amount  of  ASC's  refund  after  it  completes  its 
analysis  of  all  Rail  and  Wafer  Transporter 
claims. 

ANR  Freight  System.  Inc..  et  at..  7/10/87. 
RF279-92d  et  al. 
A.NR  Freight  System,  Inc.  and  nine  other 
for-hire  and  private  motor  carriers  filed 
Applications  for  Refunds  from  the  Surface 
Transporters  Escrow  established  pursuant  to 
the  Settlement  Agreement  in  In  Re:  The 
Department  of  Energy  Stripper  Weil 
Exemption  Litigation.  M  D.L.  378.  The  DOE 
examined  each  claim  and  ascertained  that 
each  of  the  applicants  is  an  eligible  surface 
transporter  and  no  claim  exceeded  the 
gallons  of  petroleum  products  that  the 
applicant  consumed  in  vehicle  operations. 
The  total  volume  approved  for  refunds  in  this 
Decision  and  Order  is  1,179.616,448  gallons. 

Associated  Food  Stores.  Inc..  7/9/87.  RF2T0- 
1088 

The  DOE  issued  a  Decision  dismissing  a 
company's  claim  for  a  Surface  Transporter 


refund  for  failure  to  submit  additional 
information  to  verify  the  firm's  gallonage 
claim.  The  DOE  had  previously  explained  to 
the  firm  that  an  analysis  of  the  claim  could 
not  be  completed  without  the  information  and 
that  as  a  result  the  claim  would  have  to  be 
dismissed  if  the  information  was  not 
provided.  Despite  having  received  an 
extension  of  time  to  submit  the  data. 
Associated  Food  Stores  did  not  provide  the 
information  to  document  its  claim. 

Clarke  A.  Phillips,  Jr.,  7/9/87,  RF270-1113 
The  DOE  issued  a  Derision  approving  a 
refund  for  Mr.  Phillips,  a  bus  operator,  from 
the  Surface  Transporters  Escrow.  The  refund 
will  be  based  on  purchases  of  769,122  gallons 
of  gasoline  and  motor  oil  during  the 
Settlement  Period. 

GCO  Minerals  Co./Conoco,  Inc.,  7/6/87. 
RF234-3 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund  filed  by 
Conoco.  Inc.,  seeking  a  portion  of  the  funds 
remitted  by  GCO  Minerals  Company 
pursuant  to  a  consent  order  entered  into 
between  GCO  and  the  DOE.  Conoco 
purchased  32,466.000  gallons  of  propane,  iso- 
butane.  norma!  butane  and  natural  gasoline 
from  GCO  during  the  consent  order  period. 
The  DOE  found  that  Conoco  experienced  a 
competitive  disadvantage  as  a  result  of  these 
purchases  of  iso-butane  and  normal  butane 
from.  GCO.  Accordingly,  the  DOE  granted 
refunds  equal  to  the  volumetric  refund 
amount  for  these  two  products.  In  the  case  of 
Conoco's  purchases  of  propane  and  natural 
gasoline,  the  DOE  found  that  Conoco  had 
purchased  a  portion  of  these  products  at 
below  market  prices.  Consequently,  the 
refund  a.iiount  for  these  two  products  was 
limited  to  an  amount  equal  to  the  gallons  of 
propane  and  natural  gasoline  that  Conoco 
purchased  at  above  market  prices  multiplied 
by  the  per  gallon  volumetric  rate.  The  refund 
granted  totals  S89.624,  representing  $75,237  in 
principal  plus  $14,387  in  interest. 

Good  Hope  Refineries/Conoco.  Inc.,  7/9/87. 
RF139-6 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund  filed  by 
Conoco.  Inc.,  in  the  Good  Hope  Refineries 
special  refund  proceeding.  Good  Hope 
Refineries.  13  DOE  ^  85,105  (1985).  The  DOE 
determined  that  Conoco  was  a  spot 
purchaser  of  products  from  Good  Hope  and 
as  such  should  be  presumed  not  to  have  been 
injured  by  any  alleged  overcharges.  Although 
the  firm  was  informed  of  this  preliminary 
determination,  Conoco  did  not  attempt  to 
rebut  the  spot  purchaser  presumption. 
Accordingly,  the  refund  application  was 
denied. 

Grace  Distribution  Service.  Inc..  W.R.  Grace 
&  Co..  W.R.  Grace  &  Co.,  7/10/87.  RF270- 
1099.  RF270-2441.  RF271-226 
The  DOE  issued  a  Decision  approving  the 
Grace  Distribution  Service's  Surface 
Transporter  refund  claim.  The  two  claims  for 
refunds  submitted  by  its  parent,  W.R.  Grace 
&  Co.,  including  a  Rail  S  Water  Transporter 
claim,  were  filed  after  the  proceeding's 
December  15, 1986  deadline  and  were 
therefore  dismissed  as  untimely.  The 
Decision  noted  that  had  the  two  W.R.  Grace 


claims  been  timely  the  Surface  Transporter 
claim  would  have  been  considered  together 
with  the  Grace  Distribution  claim  and  the 
Rail  &  Water  claim  would  not  have  been 
considered  because  a  firm  and  its  affiliates 
may  not  receive  refunds  in  both 
transportation  proceedings. 

Grand  Trunk  Western  Railroad  Co..  Sabaie 
Towing  &  Transportation  Co..  Prudential 
Lines,  Inc..  7/10/87.  RF271-71.  RF271-75, 
RF271-77 

The  DOE  issued  a  Decision  and  Order 
approving  applications  submitted  by  three 
companies  for  refunds  from  the  Rail  and 
Water  Transporters  (RWT)  Escrow 
established  as  a  result  of  the  Stripper  We!! 
Settlement  Agreement.  OHA  found  that  all 
three  applicants  had  established  that  they 
were  members  of  the  RWT  class,  and  had 
substantiated  their  purchases  of  the  volumes 
of  domestic  petroleum  products  claimed  in 
their  respective  applications  Accordingly, 
OHA  approved  all  three  applications.  The 
DOE  will  determine  a  per  gallon  refund 
amount  and  establish  the  amount  of  each 
applicant's  refund  after  it  completes  its 
analysis  of  all  Rail  and  Water  claims. 

Greyhound  Lines,  Inc..  7/10/87.  RF270-1236 

The  Department  of  Energy  issued  a 
Decision  approving  the  application  submitted 
by  Greyhound  Lines.  Inc.  (Greyhound)  for  a 
refund  from  the  Surface  Transporter  Escrow, 
established  as  a  result  of  the  Stripper  Well 
Agreement.  Greyhound  applied  for  a  refund 
based  on  its  purchases  of  motor  gasoline  and 
diesel  fuel  between  August  19. 1973  and 
January  27, 1981.  Greyhound  demonstrated 
that  it  was  a  Surface  Transporter  and 
documented  purchases  of  volumes  of  fuel  in 
excess  of  the  250.000  gallon  minimum 
established  in  the  Order  Establishmg  Surface 
Transporter  Escrow  and  Prescribing 
Provision  for  Administration  of  the  Fund. 
^  16.  Accordingly,  the  application  was 
approved,  and  the  documented  volumes  will 
be  used  to  calculate  the  applicant's  final 
refund.  The  DOE  slated  that  because  the  size 
of  a  Surface  Transporter  applicant's  refund 
will  depend  upon  the  total  number  of  gallons 
that  are  ultimately  approved,  the  actual 
amount  of  the  applicant's  refund  will  be 
determined  at  a  later  date.  The  total 
gallonage  approved  in  this  Decision  is 
536,272.476. 

Lawrence  Neppl  Trucking.  Inc..  et  al,  7/6/87. 
RF270-2357.  et  aL 

The  DOE  issued  a  Decision  and  Order  In 
connection  with  its  administration  of  the 
$10.75  million  escrow  fund  established  for 
Surface  Transporters  pursuant  to  the 
settlement  agreement  in  the  DOE  Stripper 
Well  Exemption  litigation.  The  DOE 
approved  the  gallonages  of  refined  petroleum 
products  claimed  by  six  Surface  Transporters 
ana  will  use  those  gallonages  as  a  basis  for 
the  refunds  that  will  ultimately  be  issued  to 
the  six  firms.  The  total  number  of  gallons 
approved  in  this  decision  is  15.844,714. 

Lockheed  Air  Terminal  Inc. /Aspen  Airwavs, 
Inc..  et  al.  7/8/87.  RF269-1.  et  al 
The  DOE  issued  a  Decision  and  Order 
concerning  Applications  for  Refund  filed  by 
23  end-users  of  aviation  fuel  purchased  ftom 
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Lockheed  Air  Terminal  Inc.  Each  applicant 
provided  documentation  of  its  purchase 
vohimes  of  Lockheed  aviation  fuel  In 
a(  cordance  with  the  procedures  established 
in  the  I^ockheed  Special  Refund  Proceeding, 
the  DOE  determined  that  the  applicants 
should  receive  refunds  totaling  S399.663, 
representing  S239.507  in  principal  and 
$160,156  In  interest. 

Marathon  Petroleum  Company/Ride,  Inc.,  7/ 
9:87.  RF250-24eO.  RF250-2461 
The  DOE  issued  a  Decision  and  Order 
concerning  Applications  for  Refund  filed  by 
Ride.  Inc.  (Ride).  Ride  purchased  products 
covered  by  a  consent  order  that  the  agency 
entered  into  with  Marathon  Petroleum 
Company  It  came  to  the  attention  of  the  DOE 
that  Ride  was  related  by  common  ownership 
to  Morgan  Oil  Company,  a  firm  which  had 
previously  received  a  refund  in  this 
proceeding.  Therefore,  Ride's  claim  was 
considered  together  with  the  previously 
granted  claim,  and  Ride  was  granted  a  refund 
of  Sin.968.  representing  $9,928  in  principal 
and  SL040  in  interest. 

Marathon  Petroleum  Company /Taylor  Oil 

Company.  7/10/87  RF250-2195 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund  filed  by 
Taylor  Oil  Company  (Taylor]  in  the  Marathon 
Petroleum  Company  special  refund 
proceeding.  Taylor  requested  a  refund  based 
on  purchases  which  the  firm  and  two 
subsidiaries  made  from  Marathon.  The  DOE 
determined  that  since  the  three  firms  were 
under  common  control  during  the  consent 
order  period.  Taylor  should  receive  a  refund 
based  upon  the  total  purchases  of  all  three 
entities.  Although  the  documented  purchase 
volumes  could  have  supported  a  greater 
refund,  the  DOE  found  that  Taylor  could  not 
receive  a  total  refund  greater  than  S50.000  in 
principal,  absent  a  demonstration  of  injury. 
Since  Taylor  declined  to  demonstrate  injury, 
under  the  35  percent  presumption  of  injury 
the  firm  was  granted  a  refund  of  $55,238. 
representing  S50.00()  in  principal  and  5.238  in 
interest. 

Mobil  Oil  Corporalion/T.A.  Wisemaan.  7/ 
W  '87.  F225-6493.  RF225-W736.  RF225- 
10843 

The  DOE  issued  a  Decision  and  Order 

cnncerning  Applications  for  Refund  filed  by 
T.A.  Wiseman.  President  of  T.A.  Wiseman. 
Llistributor.  and  by  Stoel.  Rives.  Boley.  Jones 
h  Grey  (Stoel.  Rives)  on  Mr.  Wiseman's 
behalf  A  refund  had  been  granted  in 
response  to  the  application  filed  by  Stoel. 
Rivos.  but  no  Decision  had  been  issued 
rr^arding  the  application  filed  by  Mr. 
W  iseman.  .^fter  considering  the  record,  as 
e\p,indfd  by  the  application  filed  by  Mr. 
Wiseman,  the  DOE  concluded  that  the 
application  filed  by  Stoel.  Rives  contained  a 
number  of  inaciiuracies  and  that  the  decision 
granting  a  refund  in  response  to  that 
application  should  be  rescinded.  The  DOE 
also  concluded  that  the  application  filed  by 
Mr.  Wiseman  contained  accurate 
inform.ation.  Accordingly,  the  DOE  ordered 
Stoel.  Rives  to  rem.it  $267  for  deposit  into  the 
.Mobil  escrow  account  and  granted  a  refund 
of  $206  ($169  in  principal  plus  S37  interest)  to 
.Mr   Wiseman. 


Oglebay  Norton  Co..  el  al,  7/9/87.  RF271-6. 
etal. 

The  DOE  issued  a  Decision  and  Order 
approving  applications  submitted  by  12 
companies  for  refunds  from  the  Rail  and 
Water  Transporters  (RWT)  Escrow 
established  as  a  result  of  the  Stripper  Well 
Settlement  Agreement.  OHA  found  that  all  12 
applicants  had  established  that  they  were 
members  of  the  RWT  class,  and  had 
substantiated  their  purchases  of  the  volumes 
of  U.S.  petroleum  products  claimed  in  their 
respective  applications.  Accordingly.  OHA 
approved  all  12  applications.  The  DOE  will 
calculate  a  per  gallon  refund  amount  and 
establish  the  amount  of  each  applicant's 
refund  after  it  completes  its  analysis  of  all 
Rail  and  Water  claims. 

Parker  Towing  Company.  Inc..  et  al..  7/10/87, 
RF271-85,  et  al. 
The  Department  of  Energy  (DOE)  issued  a 
Decision  and  Order  approving  applications 
submitted  by  six  water  transporters  for 
refunds  from  the  Rail  and  Water 
Transporters  Escrow  established  as  a  result 
of  the  Stripper  Well  Settlement  Agreement. 
Each  applicant  based  its  gallonage  claim 
either  on  purchase  records  or  estimates 
derived  from  those  records.  In  the  case  of 
Turecamo  Coastal  and  Harbor  Towing 
Corporation  [Turecamo)  (RF271-104)  the  DOE 
found  that  the  firm  overstated  its  gallonage 
by  claiming  fuel  purchases  for  all  of  1973  and 
1981,  rather  than  for  only  those  months 
covered  by  the  Settlement  Agreement. 
Turecamo's  gallonage  claim  was  accordingly 
adjusted  and  reduced  by  149,158  gallons.  The 
DOE  will  determine  a  per  gallon  refund 
amount  and  establish  the  amount  of  each 
applicant's  refund  after  it  completes  its 
analysis  of  all  Rail  and  Water  claims. 

Pinkett's  Shore  Lines.  Inc.,  Canning  Truck 
Service.  In  a,  Triboro  Coach  Corporation. 
7/10/87.  RFS70-1181,  RF270-1185,  RF270- 
1204 
The  Department  of  Energy  issued  a 
Decision  approving  applications  submitted  by 
two  bus  companies  and  a  trucking  firm  for 
refunds  from  the  Surface  Transporter  Escrow, 
established  as  a  result  of  the  Stripper  Well 
Agreement.  Each  applicant  applied  for  a 
refund  based  on  its  purchases  of  motor 
gasoline  and  diesel  fuel  between  August  19, 
1973  and  January  27.  1981.  Each  applicant 
demonstrated  that  it  was  a  Surface 
Transporter  and  had  purchased  specified 
volumes  of  fuel  in  excess  of  the  250.000  gallon 
minimum  established  in  the  Order 
Establishing  Surface  Transporter  Escrow  and 
Prescribing  Provision  for  Administration  of 
the  Fund.  ^  16.  The  Pinkett's  Shore  Lines,  Inc. 
and  Triboro  Coach  Corp.'s  claims  were 
approved  in  full  while  Canning  Truck  Service, 
Inc.'s  application  was  denied  in  part  to 
eliminate  the  portion  of  the  claim  that  was 
based  upon  heating  oil  purchases.  The 
approved  volumes  will  be  used  to  calculate 
each  applicant's  final  refund.  The  DOE  stated 
that  because  the  size  of  a  Surface 
Transporter  applicant's  refund  will  depend 
upon  the  total  number  of  gallons  that  are 
ultimately  approved,  the  actual  amount  of  the 
applicant's  refund  will  be  determined  at  a 
later  dale.  The  total  number  of  gallons 
approved  in  this  Decision  is  11.181.787. 


Rocky  Mountain  Moving  B-  Storage,  Inc., 
7/6/87,  RF270-1545 
The  Department  of  Energy  (DOE)  issued  a 
Decision  and  Order  approving  14 
Applications  for  refund  from  the  Surface 
Transporters  Escrow,  established  as  the 
result  of  the  Stripper  Well  Settlement 
Agreement.  Each  claimant  demonstrated  that 
it  was  a  Surface  Transporter  and  documented 
its  purchases  of  motor  gasoline  and  diesel 
fuel.  The  DOE  will  determine  a  per  gallon 
refund  amount  and  establish  the  amount  of 
each  company's  refind  after  it  completes  its 
analysis  of  all  Surface  Transporter  claims. 

Standard  Oil  Company  (Indianaj/Kentucky, 
7/7/87.  RQ21-359 
The  DOE  issued  a  Supplemental  Order 
regarding  a  second-stage  refund  application 
filed  by  Kentucky  and  approved  in  1985. 
Standard  Oil  Co.  (Indianal/Kentucky,  12 
DOE  \  85.207  (1985).  The  1985  Decision 
required  Kentucky  to  submit  a  post-plan 
report  within  two  years  of  the  date  of  the 
Decision,  specifying  the  manner  in  which  the 
funds  approved  by  OHA  had  been  spent.  On 
May  19, 1987.  Kentucky  submitted  the  post- 
plan  report  showing  that  the  residua!  funds 
approved  by  OHA  had  been  transferred  to 
the  Cabinet  for  Human  Resources  to  be  spent 
on  low-income  weatherization.  Under  the 
circumstances  and  in  view  of  the  fact  that  the 
program  designated  is  an  appropriate  use  of 
second-stage  monies,  the  OHA  approved  the 
post-plan  report. 

Standard  Oil  Company  (Indiana)/Montana, 
7/6/87,  RM21-68 

The  State  of  Montana  filed  a  Motion  for 
Modification  concerning  the  use  of  a  portion 
of  the  second-stage  refund  previously  allotted 
to  it  from  funds  made  available  through  a 
consent  order  with  Standard  Oil  Company 
(Indiana).  Standard  Oil  Co.  (Indiana)/ 

Montana.  13  DOE  \  85.150  (19 ). 

Specifically,  Montana  requested  permission 
to  use  the  $11,792  of  principal  and  interest 
previously  remitted  to  if  for  the  creation  of  a 
blueprint  loan  library  in  order  to  fund  an 
Energy  Efficient  Housing  Publication.  The 
DOE  found  the  proposed  modification  to  be 
consistent  with  the  guidelines  established  in 
Standard  Oil  Co.  (India.na).  11  DOE  H  85.185 
(1983)  and  that  it  will  provide  consumers  of 
heating  oil  and  future  home-owners  with 
useful  energy  conservation  information. 
Accordingly,  the  Motion  for  Modification  was 
approved. 

Vallevdale  Packers,  et  al.,  7/6/87,  RF270- 
1340.  et  al. 
The  Department  of  Energy  (DOE)  issued  a 
Decision  and  Order  approving  the  volumes  of 
13  Applications  for  Refund  from  the  Surface 
Transporters  Escrow,  established  as  the 
result  of  the  Stripper  Well  Settlement 
Agreement.  The  DOE  will  determine  a  per 
gallon  refund  amount  and  establish  the 
amount  of  each  company's  refund  after  it 
completes  its  analysis  of  all  Surface 
Transporter  claims.  . 

Dismissals  I 

The  following  submissions  were  dismissed: 

Company  Name  and  Case  No. 

Ambassador  Cab.  Inc.— RF270-410 


UM  I 
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Checker-American  Cab  Association— RF270- 

1711 
Clean  Machine.  Inc.-  HRO-0048.  HRO-0049, 

KRD-0024  KRH-0024 

Consolidated  Cab  Company— RF27O-1710 
McKesson  Chemical  Company— RF270-226fl 
Premium-ABC  Company— RF270-1702 
Radio  Oil  Comcany— RF25()-2221 
Thurman  Distributors — RF238--J4 
Washington  Cab  Company— RF27O-1709 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  IE-234. 
Forrestal  Building,  1000  Independence 
Avenue,  SVV.,  Washington,  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  1  00  pm.  and  5:00  p.m..  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published  " 
loose  leaf  reporter  system. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 
September  4,  1987. 
[FR  Dor.  87-21020  Filed  9-11-87:  8:45  amj 
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Issuance  of  Decisions  and  Orders 
During  the  Week  of  July  13  Through 
July  17,  1987 

During  the  week  of  luly  13  through 
July  17. 1987.  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  applications  for  relief  filed 
with  the  Office  of  Hearings  and  Appeals 
of  the  Department  of  Energy.  The 
following  su.mmary  also  contains  a  list 
of  submissions  that  were  dismissed  by 
the  Office  of  Hearings  and  Appeals. 

Remedial  Order 

Tampimex  Oil  International,  Ltd.,  7/J7/87; 
KRO-0430 

The  DOE  issued  a  final  Remedial  Order  to 
Tampimex  Oil  International.  Ltd. 
(Tampimex).  Although  notified  of  the 
pendancy  of  this  proceeding.  Tampimex 
never  filed  a  Notice  of  Objection  or  other 
response  to  the  Proposed  Remedial  Order 
(PRO|  that  the  Economic  Regulatory 
Administration  had  issued  to  the  firm  on 
December  19,  1986  As  a  result,  the  DOE 
found  that  Tampimex  was  deemed  to  consent 
to  the  issuance  of  the  PRO  in  final  form.  The 
DOE  further  found  that  the  PRO  established  a 
prima  facie  case  of  violations  of  10  CFR 
212.186.  210.62|c)  and  205.202  and  liability 
therefor  Houever.  the  DOE  modified  the 
remedial  provisions  of  the  PRO  to  require 
Tampimex  to  remit  the  amount  of 
overcharges.  S689.997.  plus  appropriate 
interest  to  the  DOE  with  instructions  that  the 
DOE  will  deposit  the  sum  into  a  suitable  DOE 
escrow  account  for  ultimate  disbursement 
pursuant  to  procedures  set  forth  in  10  CFR 
Part  205,  Subpart  V. 

Petition  for  Special  Redress 

Commonwealth  of  Kentucky.  7/14/87;  KEG- 
0012 


The  DOE  issued  a  Decision  and  Order 
concerning  a  Petition  for  Special  Redress 
filed  by  the  Commonwealth  of  Kentucky. 
Kentucky  sought  approval  to  utilize  Stripper 
Well  settlement  monies  to  fund  its  Low 
Income  Energy  Assistance  Trust  Fund,  which 
had  been  previously  determined  to  fall 
outside  the  terms  of  the  Stripper  Well 
Settlement  Agreement.  After  discussing  the 
need  for  Stripper  V\  ell  state  plans  to  meet  the 
objectives  of  energy  conservation,  energy 
efficiency,  or  renewable  energy  alternatives 
as  well  as  the  goals  of  timely  restitution  and 
overall  balance,  the  DOE  determined  that 
Kentucky's  program  was  unacceptable.  The 
DOE  found  that  a  perpetual  trust  fund  does 
not  meet  the  standard  of  timeliness  in 
restitution.  Moreover  the  plan  will  not  be 
balanced  among  the  various  sectors  of 
injured  consumers  because  the 
Commonwealth  proposes  to  allocate  all  of  its 
crude  oil  overcharge  monies  to  the  low- 
income  sector.  Accordingly.  Kentucky's 
Petition  for  Special  Redress  was  denied. 

Request  for  Exception 

Southeastern  Oil.  7/16/87;  KEE-0136 

Southeastern  Oil  (Southeastern)  filed  an 
Application  for  Exception  from  the 
requirement  that  it  file  Form  EIA-782B. 
entitled  'Resellers'/Retailers'  Monthly 
Petroleum  Product  Sales  Report."'  In 
considering  the  request,  the  DOE  found  that 
Southeastern's  reporting  burden  was  not 
significantly  different  from  that  of  other 
similarly-situated  firms  participating  in  the 
EIA-782B  survey.  Accordingly,  exception 
relief  was  denied. 

Motion  for  Discovery 

Economic  Regulatory  Administration. 
7/13/87;  KRD-0023 

The  Economic  Regulatory  Administration 
(ERA)  filed  a  Motion  for  Discovery  relating  to 
an  Amended  Proposed  Remedial  Order 
(APRO)  which  the  ERA  issued  to  Texaco  Inc. 
(Texaco)  on  October  31,  1986.  In  the  APRO, 
the  ERA  seeks  to  have  Texaco  perform  a  self- 
audit  of  Its  compliance  with  the  crude  oil 
producer  price  regulations,  10  CFR  Part  212, 
Subpart  D,  in  sales  of  crude  oil  produced 
from  specified  properties  and  refund  any 
overcharges  found  to  exist.  In  the  Motion  for 
Discovery,  the  ERA  sought  Texaco'8 
responses  to  nineteen  interrogatories  and 
production  of  documents  relating  to 
objections  raised  by  Texaco  in  the 
proceeding  that:  (i)  There  is  no  factual  basis 
for  assuming  the  existence  of  overcharges  on 
the  properties  subject  to  the  APRO  self-audit, 
and  (ii)  the  self-audit  would  be  unduly 
burdensome.  In  considering  the  ERA's 
motion,  the  DOE  determined  that  the 
discovery  sought  by  the  ERA  relating  to  the 
first  issue  would  not  render  evidence  which 
is  relevant  or  necessary,  but  that  the  ERA 
should  be  granted  limited  discovery  relating 
to  the  self-audit  burden  which  may  be 
incurred  by  Texaco.  Accordingly,  the  ERA's 
Motion  for  Discovery  was  granted  in  part. 

Refund  Applications 

Aero  Trucking.  Inc.,  7/17/87;  RF270-1513 

The  Department  of  Energy  (DOE)  issued  a 
Decision  and  Order  in  connection  with  its 
administration  of  the  SlO.75  million  escrow 


fund  established  for  surface  transporters 
pursuant  to  the  settlement  agreement  in  the 
DOE  Stripper  Well  Exemption  litigation. 
Aero's  entire  claim  was  based  on  fuel 
purchased  by  the  owner-operators  of  trucks 
leased  by  Aero.  The  DOE  held  that  carriers 
may  not  receive  a  refund  for  fuel  used  by 
leased  trucks  where  the  owner-operators  of 
those  trucks  were  contractually  responsible 
for  fuel  purchases.  Consequently,  Aero's 
claim  was  denied. 

Beacon  Oil  Company/  Golden  Gate 

Petroleum  Company,  7/17/87;  RF238-63 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund  filed  on 
behalf  of  the  Golden  Gate  Petroleum 
Company  (Golden  Gate),  a  reseller  of  Beacon 
Oil  Company  petroleum  products.  Based 
upon  its  purchases  of  diesel  fuel  and 
gasoline.  Golden  Gate  applied  for  a  refund 
under  the  procedures  outlined  in  Beacon  Oil 
Co.,  14  DOE  H  85.011  (1986).  as  modified  by 
Beacon  Oil  Co..  14  DOE  \  85.509  (1986), 
governing  the  disbursement  of  settlement 
funds  received  from  Beacon  pursuant  to  a 
December  17, 1979  Consent  Order.  According 
to  those  procedures,  an  applicant  whose  total 
refund,  including  previous  credits  received 
but  not  passed  through  to  its  customers  in  the 
form  of  reduced  prices,  exceeds  $5,000  must 
demonstrate  that  it  was  injured  as  a  result  of 
its  purchases  from  Beacon.  In  the  case  of 
Golden  Gate,  the  DOE  found  that  during  1980, 
Golden  Gate  had  received  a  full  refund  for  its 
Beacon  gasoline  purchases  in  the  form  of 
credit  refunds  totaling  $244,080.  Thus  the 
request  for  a  refund  based  upon  the  gasoline 
purchase  was  denied.  On  the  basis  of  its 
purchases  of  Beacon  diesel  fuel  during  the 
consent  order  period,  Golden  Gate  could 
have  received  a  refund  of  $45,655.  However, 
having  received  refunds  in  excess  of  the 
S5.000  small  claims  threshold  in  order  to 
receive  a  further  refund  Golden  Gate  would 
have  had  to  demonstrate  injury  with  respect 
to  its  diesel  fuel  purchases  or  qualify  for  a 
small  claims  refund  of  $5,000  by  showing  that 
it  passed  through  to  its  customers  the 
previous  motor  gasoline  credit  refunds. 
Golden  Gate  did  neither  and  the  Application 
for  Refund  was  denied. 

C.C.  Jones.  Inc.,  et  ai.  7/17/87;  RF270~299, 
etal. 

The  DOE  issued  a  Decision  and  Order  in 

connection  with  its  administration  of  the 
$10.75  million  escrow  account  established  for 
surface  transporters  pursuant  to  the 
settlement  agreement  in  the  DOE  Stripper 
Well  Exemption  Litigation.  The  DOE 
approved  the  purchase  volumes  of  refined 
petroleum  products  claimed  by  five  trucking 
companies  which  operated  as  common 
carriers  and  one  bus  company  The  DOE  will 
use  those  volumes  as  the  basis  for  the 
refunds  that  will  ultimately  be  issued  to  the 
seven  firms.  Because  the  amount  of  a  surface 
transporter  applicant's  refund  will  depend 
upon  the  total  number  of  gallons  that  are 
ultimately  approved,  the  actual  amounts  of 
the  seven  firms'  refunds  will  be  determined  at 
a  later  date. 

Chemical  Leaman  Tank  Lines,  Inc.,  et  al., 
7/13/87;  RF270-885.  et  al. 
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Chemical  Leaman  Tank  Lines.  Inc.  and  six 
other  for-hire  and  private  motor  earners  filed 
Applications  for  Refund,  seeking  funds  from 
the  Surface  Transporters  Escrow  established 
pursuant  to  the  Settlement  Agreement  in  In 
Re:  The  Department  of  Eneniy  Stnpper  Well 
Exemption  Litigation.  M.D.L.'378.  The  DOE 
examined  each  claim  and  ascertained  that 
each  of  the  applicants  is  an  eligible  surface 
transporter,  and  that  no  claim  e.K.ceeded  the 
gallons  of  petroleum  products  that  the 
applicant  consumed  in  vehicle  operations. 
The  total  volume  approved  in  this  Decision 
and  Order  is  332.967.900  gallons. 

C:ty  Market,  Inc..  at  al.  7/15/87:  RF270-1339. 
etaJ. 

The  Department  of  Energy  (DOE)  issued  a 
Decision  and  Order  approving  the  volumes  of 
17  Applications  for  Refund  from  the  Surface 
1  ransporters  Escrow,  established  as  the 
result  of  the  Stripper  Well  Settlement 
Agreement.  The  DOE  will  determine  a  per 
gallon  refund  amount  and  establish  the 
amount  of  each  company's  refund  after  it 
completes  its  analysis  of  all  Surface 
Transporter  claims. 

Dorchester  Gas  Corporation/Air  Speed  Oil 
Company.  7/13/87.  RF253-5 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund  filed  on 
behalf  of  Air  Speed  Oil  Co.  in  the  Dorchester 
Gas  Corporation  special  refund  proceeding. 
Air  Speed  demonstrated  that  it  purchased 
17.321,287  gallons  of  motor  gasoline  directly 
from  Dorchester  during  the  consent  order 
period.  Because  the  applicant  limited  its 
claim  to  $5,000.  it  was  not  required  to 
demonstrate  injurv  Accordingly,  a  small- 
claims  refund  of  $5,000  in  principal  and  $1,429 
in  interest  was  approved  for  Air  Speed. 

Fleet  Corner  Corporation.  M&C  Convoy,  Inc., 
Commercial  Carriers.  Inc.,  /anesville 
.■\uto  Transport  Co..  Complete  Auto 
Transit.  Inc..  7/16/87,  RF270-1525. 
RF270-1526.  RF270-1527.  RF270-1528. 
RF270-1529 
The  Department  of  Ejiergy  (DOE)  issued  a 
Decision  and  Order  to  five  subsidiaries  of 
Rvder  S>stem  in  connection  with  the 
administration  of  the  SlO.75  million  escrow 
fund  established  for  surface  transporters 
pursuant  to  the  settlement  agreement  in  the 
DOE  Stripper  Well  Exemption  litigation. 
After  adiusting  the  claims  to  eliminate 
g.^l^ms  claimed  but  not  actually  purchased 
by  Ryder,  the  DOE  approved  the  claims  and 
will  use  the  adjusted  g.-illonages  as  a  basis  for 
the  refund  that  will  ultimately  be  issued  to 
the  eight  firms.  The  DOE  stated  that  because 
the  size  of  a  surface  transporter  applicant's 
refund  will  depend  upon  the  total  number  of 
gallons  that  are  ultimately  approved,  the 
actual  amounts  of  the  firms'  refund  will  be 
determined  at  a  later  date.  The  total  number 
of  gallons  approved  in  this  Decision  is 
223.794.832. 

Freightway  Corporation,  et  al..  7/16/87, 
RFJ-i_)-U5-l.  p!  al 
The  Department  of  Energy  (DOE)  issued  a 
Decision  and  Order  in  connection  with  its 
adm.inistration  of  the  SlO.75  million  escrow 
fund  established  for  surface  transporters 
pursuant  to  the  settlement  agreement  in  the 
nOE  Stnpper  Well  Exemption  litigation.  The 


DOE  approved,  with  minor  adjustments,  the 
gallonages  of  refined  petroleum  products 
claimed  by  eight  transportation  companies 
and  will  use  those  gallonages  as  a  basis  for 
the  refund  that  wrill  ultimately  be  issued  to 
the  eight  firms.  The  DOE  stated  that  because 
the  size  of  a  surface  transporter  applicant's 
refund  will  depend  upon  the  total  number  of 
gallons  that  are  ultimately  approved,  the 
actual  amounts  af  the  firms'  refund  will  be 
determined  at  a  later  date.  The  total  number 
of  gallons  approved  in  this  Decision  is 
78.071,876. 

Gary  Energy  Cotporation/Westport  Energy 
Corporation,  Northwest  Pipeline 
Corporation/ Westport  Energy 
Corporation.  7/14/87.  RF47-22,  RF116-W 
The  DOE  issued  a  Supplemental  Decision 
and  Order  concerning  the  disbursement  of  an 
escrow  account  established  from  refunds 
previously  approved  for  Westport  Energy 
Corporation  in  two  special  refund 
proceedings.  Westport's  refunds  in  the  Gary 
Energy  Corporation  and  Northwest  Pipeline 
Corporation  proceedings  had  been  placed 
into  an  escrow  account  pending  resolution  of 
a  DOE  enforcement  proceeding  involving 
Westport.  Pursuant  to  a  bankruptcy 
reorganization  plan  approved  by  the  firm's 
creditors,  including  the  DOE,  the  Decision 
directed  the  traneferal  of  35%  of  the  principal 
and  interest  in  the  account  to  another 
account  designated  for  the  receipt  of  the 
DOE'S  portion  of  the  bankruptcy  settlement 
funds.  "The  Decision  also  directed  the 
disbursement  of  the  remaining  65%  of  the 
principal  and  interest  in  the  account  to  the 
Counsel  for  Westport.  for  distribution  among 
the  firm's  creditors. 

Getty  Oil  Company /AfrM  Service,  Inc.,  et  al., 
7/15/87.  RFS65-1169,  et  al 
The  DOE  issued  a  Decision  and  Order 
concerning  57  Applications  for  Refund  filed 
by  purchasers  of  products  covered  by  a 
consent  order  that  the  DOE  entered  into  with 
Getty  Oil  Company.  Each  applicant 
submitted  information  indicating  the  volume 
of  its  Getty  purchases.  None  of  them 
requested  or  was  entitled  to  a  refund  greater 
than  the  $5,000  small  claims  refund  amount. 
The  amount  of  the  refunds  approved  in  this 
Decision  is  $220,036,  representing  $111,150  in 
principal  and  $108,886  in  accrued  interest. 

Getty  Oil  Company/Amelon  's  Getty  Service, 
et  al,  7/17/B7.  RF265-1393,  et  al 
The  DOE  issued  a  Decision  and  Order 
concerning  52  Applications  for  Refund  filed 
by  purchasers  of  products  covered  by  a 
consent  order  that  the  DOE  entered  into  with 
Getty  Oil  Company.  Each  applicant 
submitted  information  indicating  the  volume 
of  its  Getty  purchases.  None  of  them 
requested  or  was  entitled  to  a  refund  greater 
than  the  $5,000  small  claims  refund  amount. 
The  amount  of  the  refunds  approved  in  this 
Decision  is  $172,667.  representing  $86,845  in 
principal  and  $85,822  in  accrued  interest. 

Green  Bay  and  Western,  et  al.,  7/17/87, 
RF271-3.  et  al. 
The  DOE  issued  a  Decision  and  Order 
approving  applications  submitted  by  11 
companies  for  the  refunds  from  the  Rail  and 
Water  Transporters  (RWT)  Escrow 
established  as  a  result  of  the  Stripper  Well 


Settlement  Agreement.  OUA  found  that  all  11 
claimants  had  established  that  they  were 
members  of  the  RWT  class,  and  had 
substantiated  their  purchases  of  the  volumes 
of  U.S.  petroleum  products  claimed  in  their 
respective  applications.  Accordingly,  OHA 
approved  all  11  applications.  The  DOE  will 
determine  a  per  gallon  refund  amount  and 
establish  the  amount  of  each  applicant's 
refund  after  it  completes  its  analysis  of  all 
RWT  claims. 

Gulf  Oil  Corporation/Fulton  Industrial  Gulf 
Service,  et  al..  7/15/87,  RF225-3632.  et  al 
The  DOE  issued  a  Decision  and  Order 
concerning  five  Applications  for  Refund  filed 
by  retailers  and  resellers  of  Gulf  refined 
petroleum  products.  The  claimants  applied 
for  a  refund  based  on  the  procedures  outlined 
in  Gulf  Oil  Corp.,  12  DOE  I  85.048  (1984). 
After  examining  the  evidence  and  supporting 
documentation  submitted  by  the  applicants. 
the  DOE  concluded  that  the  claimants  should 
receive  refunds  totalling  $21,725,  representing 
$17,323  in  principal  plus  $4,402  in  interest. 

Hare  Cartage  Inc..  7/17/87.  RF270-2482 

The  DOE  modified  a  Decision  and  Order  it 
had  issued  in  connection  with  its 
administration  of  the  $10.75  million  escrow 
account  established  for  surface  transporters 
pursuant  to  the  settlement  agreement  in  the 
DOE  Stripper  Well  Exemption  litigation.  The 
Decision  and  Order  reduced  the  number  of 
gallons  approved  for  Hare  Cartage.  Inc.  to 
eliminate  volumes  of  petroleum  products  not 
used  in  surface  transportation.  The  adjusted 
volumes  will  form  the  basis  for  the  refund 
that  will  ultimately  be  issued  to  the  firm. 
Because  the  size  of  a  surface  transporter 
applicant's  refund  will  depend  upon  the  total 
number  of  gallons  that  are  ultimately 
approved,  the  actual  amount  of  the  firm's 
refund  will  be  determined  at  a  later  date. 

Herman  Bros.  Inc..  et  al.  7/16/87.  RF270-291 
etai 

The  DOE  issued  a  Decision  and  Order  in 
connection  with  its  administration  of  the 
$10.75  million  escrow  account  established  for 
surface  transporters  pursuant  to  the 
settlement  agreement  in  the  DOE  Stripper 
Well  Exemption  litigation.  The  Decision 
approved  the  purchase  volumes  of  refined 
petroleum  products  claimed  by  six  trucking 
companies  which  operated  common  carriers 
and  one  company  which  operated  a  private 
fleet  of  trucks  for  over-the-road 
transportation.  The  DOE  will  use  those 
volumes  as  the  bases  for  the  refunds  that  will 
ultimately  be  issued  to  the  seven  firms.  The 
Decision  states  that  because  the  size  of  a 
surface  transporter  applicant's  refund  will 
depend  upon  the  total  number  of  gallons  that 
are  ultimately  approved,  the  actual  amounts 
of  the  seven  firms'  refunds  will  be  determined 
at  a  later  date. 

La  Porte  Transit  Co.,  Inc..  7/14/87.  RF270- 
1141 

The  DOE  issued  a  Decision  approving  a 
trucking  company  for  a  Surface  Transporter 
refund  based  on  purchases  of  2.772.336 
gallons  of  gasoline  and  diesel  fuel  during  the 
Settlement  Period. 
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Marathon  Petroleum  Company'Rjsser  Oi! 
Corporation  Pace  Petroleum 
Corporation.  7/16/87.  RF25a-1294. 
RF250-1295 
The  DOE  issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund  filed 
in  the  Marathon  Oil  Company  special  refund 
proceeding  on  behalf  of  the  Risser  Oil  and 
Pace  Petroleum  Corporations,  Each  firm 
documented  separately  its  purchases  of 
motor  gasoline  from  Marathon  during  the 
period  covered  by  the  refund  proceeding. 
However,  because  the  firms  enjoy  common 
ownership,  their  two  claims  were 
consolidated  for  purposes  of  analysis. 
Because  the  total,  combined  refund  did  not 
exceed  the  $5,000  small  claims  threshold,  a 
detailed  showing  of  iniury  was  not  necessary. 
The  decision  approved  a  refund  of  $1,162. 
representing  $1,068  in  principal  and  $114  in 
interest. 

Marathon  Petroleum  Company/Storey  Oil 
Company.  Inc.,  7/13/87,  RF2Sa-2019, 
RF250-2020 

The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  filed  by 
Storey  Oil  Company.  Inc.  (Storey  |  in 
connection  with  the  Marathon  Petroleum 
Company  special  refund  proceeding.  Storey 
did  not  request  a  refund  of  more  than  $5,000. 
and  was  therefore  not  required  to  submit  a 
detailed  showing  of  iniury.  However,  Storey 
is  a  respondent  in  an  enforcement  proceeding 
currently  before  the  Office  of  Hearings  and 
Appeals,  As  a  result,  pending  the  outcome  of 
the  enforcement  proceeding,  the  DOE 
determined  that  the  refund  should  be 
deposited  in  a  separate  interest-beanng 
account  on  behalf  of  Storey,  The  refund  totals 
S566.  representing  $511  in  pnncipal  and  $55  in 
interest. 

Mobil  Oil  Corporation /Bissell  Distributing 
Company,  et  al,  7/14/87.  RF225-6511.  et 
ol. 

The  DOE  issued  a  Decision  granting  16 
Applications  for  Refund  from  the  Mobil  Oil 
Corporation  escrow  account  filed  by  retailers 
and  resellers  of  Mobil  refined  petroleum 
products.  Each  applicant  elected  to  apply  for 
a  refund  based  upon  ihe  presumptions  set 
forth  in  the  Mobil  decision.  Mobil  Oil  Corp., 
13  DOE  \  85.339  (1985).  The  DOE  granted 
refunds  totalling  $16,728,  representing  $13,640 
in  principal  plus  $3,088  m  interest. 

Mobil  Oil  Corporation /Dawson  Oil  & 

Transport  el  al.,  7/14/87.  RF225-10665  et 
al 

The  DOE  issued  a  Decision  granting  7 
Applications  for  Refund  from  the  Mobil  Oil 
Corporation  escrow  account  filed  by  retailers 
and  resellers  of  Mobil  refined  petroleum 
products.  Each  applicant  elected  to  apply  for 
a  refund  based  upon  the  presumptions  set 
forth  in  the  .Mobil  decision.  Mobil  Oil  Corp., 
13  DOE  f  85.339  (1985|.  The  Doe  granted 
refunds  totalling  $21,056,  representing  $17,189 
in  principal  and  $3,887  in  interest. 

N&  B  Express.  Inc..  Southwestern  Film 

Ser\ice.  Lewis  &  Michael.  Inc..  Country 
Home  Bakeries.  7/14/87,  RF270-2267. 
RF270-2276.  RF270-2306.  RF270-2322 
The  DOE  issued  a  Decision  and  Order 

concerning  four  Applications  for  Refund  from 
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the  $10,75  million  Surface  Transporters 
Escrow  fund  established  pursuant  to  the 
Settlement  Agreement  in  the  DOE  Stnpper 
Well  E.xemption  Litigation  Each  applicant 
(ie,monstrated  that  it  operated  motor  vehicles 
during  the  Settlement  Penod  and  that  it  was 
either  a    for  hire"  carrier  or  a  pnvate  fleet 
operator  for  purposes  of  this  proceeding  In 
addition,  each  applicant  documented 
purchase  volumes  in  excess  of  the  250.000 
gallon  minimum  prescribed  in  the  Order 
establishing  the  Surface  Transporters 
Escrow,  One  claim  was  adjusted  to  exclude 
heating  oil  purchases  and  another  to  exclude 
non-Settlement  Penod  purchases. 
Accordingly,  all  four  Applications  were 
approved,  and  the  respective  volumes  will  be 
used  to  calculate  each  company's  final 
refund.  The  total  number  of  gallons  approved 
in  this  Decision  is  6,973.136. 

Oats.  Incorporated,  et  al.,  7/13/87,  RFZTO- 
1544.  et  al 

The  Department  of  Ener^gy  (DOE)  issued  a 
Decision  and  Order  approving  the  volumes  of 
26  Applications  for  Refund  from  the  Surface 
Transporters  Escrow,  established  as  the 
result  of  the  Settlement  Agreement  in  the 
Stripper  Well  Exemption  Litigation.  The  DOE 
will  determine  a  per  gallon  refund  amount 
and  establish  the  amount  of  each  company's 
refund  after  it  completes  its  analysis  of  all 
Surface  Transporter  claims, 

Oceana  Terminal  Corporation.  Pacer  Oil 
Company  of  Florida.  Inc..  Pasco 
Petroleum  Company.  Inc..  Parman  Oil 
Corporation/ Kimberly-Clark,  et  ai,  7/ 
16/87.  RF243-3.  et  al. 

The  DOE  issued  a  Decision  and  Order 
granting  Applications  for  Refund  filed  by 
Kimberly-Clark.  Wasserman  Realty  Service, 
Carse  Oil  Company/Ideal  Gas.  Brennan 
Petroleum  Company.  Kaibab  Industnes/ 
Whiting  Stations,  Quick  Petroleum  Company 
and  Birmingham-.Nashville  Express,  Each 
applicant  sought  a  refund  from  one  of  the 
escrow  accounts  involving  the  Cibro,  Pacer, 
Pasco  and  Parman  consent  order  funds. 
Three  applicants  were  end-users  and  the 
remaining  four  either  retailers  or  resellers.  All 
claims  were  less  than  the  small  claims 
threshold  of  $5,000.  Accordingly,  the 
applicants  were  granted  refunds  totalling 
520,341,  representing  $10,612  in  principal  and 
$9,729  in  accrued  interest. 

Sid  Richardson  Carbon  and  Gasoline 
Company  and  Richardson  F^ducts 
Company/Ace  Gas.  Inc.,  7/16 '87.  RF26- 
46 

The  DOE  issued  a  Decision  and  Order  to 
Ace  Gas,  Inc.,  in  response  to  its  Application 
for  Refund  filed  in  the  Sid  Richardson  Carbon 
and  Gasoline  Company  and  Richardson 
Products  Company  (Richardson)  special 
refund  proceeding.  In  the  application  the  firm 
submitted  detailed  proof  of  injury  in 
connection  with  its  purchases  from 
Richardson,  using  a  three-step  comf>etitive 
disadvantage  methodology  After  fully 
considering  the  claim.  Ihe  DOE  determined 
that  the  firm  should  receive  a  refund  of  100 
percent  of  its  allocable  share  based  upon  all 
of  its  purchases  dunng  the  consent  order 
period  and  granted  a  refund  of  $91,703, 
representing  $47,175  in  pnncipal  plus  $4,528 
in  interest. 


Standard  Oil  Co.  (Indianaj;  Washington,  et 
al.,  7/16/87.  RQ251-368.  et  al. 
The  DOE  issued  a  Decision  approving 
second-stage  refund  plans  filed  by  the  States 
of  Washington  and  Iowa.  In  its  application, 
Washington  proposed  to  spend  its  entire 
share  of  Standard  Oil  Co.  (Indiana)  funds, 
excluding  4%  reserved  for  federally- 
recognized  Indian  Tnbes  in  the  Slate,  for 
traffic  light  signal  synchronization.  Iowa 
proposed  to  use  its  share,  together  with 
second  stage  monies  from  Coline  Gasoline 
Corp..  Vickers  Energy  Corp..  and  OkC  Corp.. 
to  fund  weafherization  of  low-income  housing 
as  well  as  various,  unspecified  projects 
associated  with  the  State's  Institutional 
Conservation  Program  (ICP).  Slate  Energy 
Conservation  Program  (SECPI.  and  Energy 
Extension  Ser\ice  (EES)  The  DOE  found  that 
Washington's  proposed  traffic  light 
synchronization  project  would  reduce 
motonsts'  consumption  of  motor  gasoline, 
thereby  providing  indirect  restitution  to 
injured  consumers  of  refined  petroleum 
products.  Accordingly,  V\  ashington  was 
granted  a  refund  of  $96,006,  rep.-esenting 
S89.101  pnncipal  and  S6.905  interest  for  the 
program.  In  considenng  the  Iowa  submission, 
the  DOE  approved  the  proposal  to  weatherize 
low-income  residences  in  the  State  since  that 
would  reduce  energy  consumption.  However, 
the  DOE  found  that  allocating  second-stage 
refund  monies  to  unidentified  ICP.  SECP,  and 
EES  projects  conferred  too  much  discretion 
regarding  the  manner  in  which  the  funds 
would  be  spent.  Accordingly,  Iowa  was 
granted  $730,745  ($666,409  pnncipal  plus 
$64,336  interest)  in  Amoco  II,  Coline  Gasoline 
Corp..  and  OKC  Corp  funds  for  the  State's 
weatherization  program  and  was  encouraged 
to  submit  a  more  specific  plan  for  use  of  the 
remaining  Amoco  II  and  Vickers  Energy 
Corp.  funds. 

Sun  Transport  Inc..  7/13/87.  RF271-142 

The  Department  of  Energy  (DOE)  issued  a 
Decision  and  Order  dismissing  an  application 
submitted  by  Sun  Transport.  Inc  for  a  refund 
from  the  Rail  and  Water  Transporters  Escrow 
(RWT)  established  as  a  result  of  the  Stripper 
Well  Settlement  Agreement  The  DOE  found 
that  Sun  was  an  affiliate  of  Sun  Refining 
Company,  a  refiner  which  had  previously 
received  a  refund  from  the  Refiners  Escrow. 
One  of  the  prerequisites  for  an  RWT  refund  is 
the  waiver  of  payment  from  any  of  the  seven 
other  escrow  accounts  created  in  the 
Settlement  .Agreement,  Such  a  waiver  is  also 
binding  on  the  affiliates  of  a  company  which 
had  previously  received  a  payment  from  one 
of  the  escrows.  Since  the  parent  firm  had 
waived  any  right  to  a  RWT  refund  the  DOE 
found  that  Sun  Transport  wag  ineligible  for  a 
RWT  refund. 

W'estside  Bober  Cab  Co..  et  al,  7/17/87, 

RF270-445.  et  al. 

The  DOE  issued  a  Decision  and  Order  in 
connection  with  its  administration  of  the 
$10.75  million  escrow  fund  established  for 
surface  transporters  pursuant  to  the 
settlement  agreement  in  the  DOE  Stripper 
Well  Exemption  Litigation.  The  DOE 
approved  the  gallonages  of  refined  petroleum 
products  claimed  by  four  companies  and  will 
use  those  gallonages  as  bases  for  the  refiinds 
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that  will  ultimately  be  issued  to  the  four 
firms.  The  DOE  stated  that  because  the  size 
of  a  surface  transporter  applicant's  refund 
will  depend  upon  the  total  number  of  gallons 
that  are  ultimately  approved,  the  actual 
amounts  of  the  four  firms'  refunds  will  be 
determined  at  a  later  date. 

Dismissals 

The  following  submissions  were  dismissed; 

Company  Same  and  Case  No. 

Beacon  Oil  Co  /Redwood  Oil  Co.— RF238-13 


-RF225-6485 
-Rf225-6583.  RF22S- 


Elston  Kimbell  Mobi 
Hicks  Mobil  Service- 

6599 
Hughes  Service  Center — RF225-514 
Jim's  Mobil— RF225-«ri7 
Kimbell-Elston— RF225-6579 
Olson  Flying  Sen-ice.  Inc.— RF225-6529 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  IE-234, 
Forrestai  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
September  4, 1987. 

[FR  Doc.  8:--21021  Filed  9-11-67;  8:45  am] 
BILUNG  COOe  S450-01-M 


Issuance  of  Decisions  and  Orders 
During  the  Week  of  July  27  Through 
July  31,  1987 

During  the  week  of  July  27  through 
July  31,  1987,  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  applications  for  relief  filed 
with  the  Office  of  Hearings  and  Appeals 
of  the  Department  of  Energy.  The 
following  summary  also  contains  a  list 
of  submissions  that  were  dismissed  by 
the  Office  of  Hearings  and  Appeals. 

Petition  for  Special  Redress 

California.  7.  28  87.  KEG-0013 

The  DOE  issued  a  Decision  and  Order 
concerning  a  Petition  for  Special  Redress 
submitted  by  the  State  of  California.  The 
State  sought  approval  to  use  Stripper  Well 
funds  for  two  projects  which  the  DOE's 
Assistant  Secretary  for  Conservation  and 
Renewable  Energy  held  to  be  inconsistent 
with  the  terms  of  the  Stripper  Well 
Settlement  Agreement.  The  DOE  approved 
the  State's  proposal  to  use  S29.555  million  to 
fund  a  group  of  22  public  transportation 
projects  but  disapproved  the  State's  proposal 
to  use  S5.445  million  to  supplement  the  State 
Transit  Assistance  (STA)  program.  The  DOE 
determined  that  the  22  public  transportation 
projects  would  result  in  increased  energy 
conservation  within  the  State,  would  have  a 


restitutionary  impact  on  the  driving  populace 
of  the  State,  and  are  part  of  a  large,  well- 
balanced  restitutionary  program. 
Furthermore,  the  DOE  found  that  the 
programs  were  permissible  under  both  the 
1981  Chevron  consent  order  and  OKA 
precedent.  The  DOE  found,  however,  that  the 
STA  program,  es  described  in  the  Petition,  is 
inconsistent  with  the  Settlement  Agreement, 

Motion  for  Evidentiary  Hearing 

Apache  Oil  Company.  Inc.,  7/29/87,  KRH- 
0001 

Apache  Oil  Co.,  Inc.  (Apache)  filed  a 
Motion  for  Evidentiary  Hearing  in  connection 
with  a  Proposed  Remedial  Order  (PRO) 
issued  to  it  by  the  Economic  Regulatory 
Administration  (ERA)  on  April  30, 1985.  In 
the  PRO,  the  ERA  alleges  that  Apache 
charged  prices  for  regular,  premium  and 
unleaded  motor  gasoline  that  were  in  excess 
of  the  maximum  lawful  selling  prices  (MLSPs) 
set  forth  in  10  CFR  212.93,  as  amended.  The 
ERA  imputed  MLSPs  for  Apache  since  the 
firm  claimed  its  records  for  May  15, 1973 
were  destroyed  by  flood  and  since  Apache 
failed  to  reconstruct  its  May  15  selling  prices. 
The  ERA  reconstructed  MLSPs  for  Apache 
based  on  two  classes  of  purchaser,  retail  and 
wholesale,  for  each  of  the  three  grades  of 
motor  gasoline,  using  data  from  Ada  Oil  Co. 
(Ada),  a  firm  which  ERA  designated  as 
Apache's  nearest  comparable  outlet.  In 
response  to  a  Special  Report  Order  (SRO)  on 
May  29, 1980,  Apache  had  maintained  that  it 
sold  products  both  at  the  retail  and  wholesale 
levels  on  May  15, 1973.  However,  Apache 
now  maintains  that  it  sold  products  only  at 
the  retail  level  in  May  1973,  and  to  new 
markets  after  that  date. 

In  its  Motion  for  Evidentiary  Hearing, 
Apache  sought  to  present  testimony 
concerning:  (i)  Its  classes  of  purchaser  on 
May  15, 1973  and  the  allegedly  new  markets 
to  which  it  sold  products  after  that  date;  and 
(ii)  the  comparability  of  Apache  and  Ada. 
The  GHA  determined  that  the  classes  of 
purchaser  the  firm  maintained  on  May  15, 
1973  and  after  that  date  were  material  and 
relevant  issues  which  were  disputed  by  the 
parties.  With  respect  to  the  second  issue,  the 
DOE  determined  that  Apache  could  present 
witnesses  and  documents  to  demonstrate  that 
Apache  and  Ada  were  not  comparable  firms. 
In  addition,  to  prevail  in  the  case.  Apache 
was  directed  to  present  an  alternative  firm 
which  was  more  comparable  to  it  than  Ada, 
since  the  firm  failed  to  calculate  its  MLSPs  or 
to  produce  records  showing  its  MLSPs.  The 
DOE  also  determined  that  Apache  may 
present  evidence  to  show  that  the  methods 
used  by  the  ERA  to  calculate  its  MLSPs  were 
unreasonable  or  injurious  to  the  firm.  Finally, 
Apache  was  directed  to  identify  the 
backgrounds  of  the  witnesses  it  proposed  to 
introduce  at  the  hearing  and  to  summarize 
the  facts  about  which  they  would  testify. 

Refund  Applications 

Arrowhead  Drjnking  Water  Co.  et  oL,  7/28/ 
87.  RF270-1262  et  al. 
The  Department  of  Energy  (DOE)  issued  a 
Decision  and  Order  approving  the  volumes  of 
eight  Applications  for  Refund  from  the 
Surface  Transporters  Escrow  established  as 
the  result  of  the  Stripper  Well  Settlement 
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Agreement.  The  DOE  will  determine  a  per 
gallon  refund  amount  and  establish  the 
amount  of  each  company's  refund  after  it 
completes  its  analysis  of  all  Surface 
Transporter  claims. 

Association  of  Independent  Taxi  Operators, 

Inc.,  7/27/87.  RF270-1134 

The  DOE  issued  a  Decision  denying  a 
taxicab  association's  claim  for  a  Surface 
Transporter  refund.  The  Association 
provided  support  services  to  its  members  and 
operated  a  filling  pump  for  its  members' 
convenience.  However,  the  members 
themselves  paid  for  the  fuel.  Since  the 
Association  acted  as  a  reseller  it  was  not  a 
member  of  the  class  for  which  the  escrow 
was  established. 

The  DOE  rejected  the  Association's 
proposal  that  it  receive  the  refund  and  pass  it 
through  to  its  members.  Members  of  the 
Association  had  not  signed  claim  forms 
agreeing  to  be  bound  by  the  terms  of  the 
Settlement.  In  addition,  granting  a  refund 
claim  submitted  on  behalf  of  a  class  or  trade 
association  would  not  accomplish  direct 
restitution.  The  DOE  distinguished  the  role 
that  the  Association  sought  to  assume  (as 
claimant)  from  that  which  other  associations 
have  assumed  (as  representative). 

Bisom  Truck  Line,  Inc.  et  al.,  7/27/87.  RF270- 
434  et  al. 

The  DOE  issued  a  Decision  and  Order  in 
connection  with  its  administration  of  the 
$10.75  million  escrow  fund  established  for 
surface  transporters  pursuant  to  the 
settlement  agreement  in  the  DOE  stripper 
well  exemption  litigation.  The  DOE  approved 
the  gallonages  of  refined  petroleum  products 
claimed  by  26  companies  and  will  use  those 
gallonages  as  bases  for  the  refunds  that  will 
ultimately  be  issued  to  the  26  firms.  The  DOE 
stated  that  because  the  size  of  a  surface 
transporter  applicant's  refund  will  depend 
upon  the  total  number  of  gallons  that  are 
ultimately  approved,  the  actual  amounts  of 
the  26  firms'  refunds  will  be  determined  at  a 
later  date, 

Getty  Oil  Company/Aaron 's  Auto  Service  et 
al..  7/27/87.  RF270-2063  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  54  Applications  for  Refund  filed 
by  resellers  or  retailers  of  products  covered 
by  a  consent  order  that  the  agency  entered 
into  with  Getty  Oil  Company.  Each  applicant 
submitted  information  indicating  the  volume 
of  its  Getty  purchases.  None  of  them  was 
entitled  to  a  refund  greater  than  the  $5,000 
small  claims  refund  amount.  The  sum  of  the 
refunds  approved  in  this  Decision  is  S192.902, 
representing  597,022  in  principal  and  $95,880 
in  accrued  interest. 

Getty  Oil  Company /Rattan's  Getty  et  al,  7/ 
29/87.  RF265-2274  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  49  Applications  for  Refund  filed 
by  resellers  or  retailers  of  products  covered 
by  a  consent  order  that  the  agency  entered 
into  with  Getty  Oil  Company.  Each  applicant 
submitted  information  indicating  the  volume 
of  its  Getty  purchases.  None  of  them  was 
entitled  to  a  refund  greater  than  the  $5,000 
small  claims  refund  amount.  The  sum  of  the 
refunds  approved  iii  this  Decision  is  $194,446. 
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representing  Sgr.-'gs  in  principal  and  $96,648 
in  accrued  interest. 

Holmes  Transportation.  Inc.,  7/30/87, 
RR270-3 

Holmes  Transportation,  Inc.  filed  a  Motion 

for  Reconsideration  of  the  dismissal  of  its 
Application  for  Refund  from  the  Surface 
Transporters  Escrow  Fund.  The  firm's 
application  was  dismissed  because  it  was 
filed  after  the  December  8,  1986  films 
deadline.  In  considerinj?  the  Holmes  Motion. 
the  DOE  pointed  out  that  it  was  expected  to 
exercise  its  best  efforts  to  complete 
disbursement  of  the  Surface  Transporters 
Escrow  Fund  by  February-  7,  1988.  The  DOE 
found  that  since  granting  extensions  from  the 
deadline  might  result  in  the  receipt  of  more 
applications  than  it  could  expect  to  analyze 
in  the  available  time  period,  extensions 
should  only  be  granted  m  compelling 
circumstances.  In  its  application.  Holmes 
stated  that  the  additional  time  was  necessary 
because  it  had  difficulty  in  obtaining  the 
records  needed  to  file  an  application  and 
because  it  did  nut  have  the  personnel 
necessary  to  gather  necessary  information. 
The  DOE  found  that  these  did  not  constitute 
compelling  circumstances  warranting  the 
approval  of  an  extension  of  time. 
Accordingly,  the  Holmes  motion  was  denied. 
Instant  .Air  Freight  Company,  et  al.,  7/28/87, 
RF270-WU.  et  al. 
The  DOE  issued  a  Decision  and  Order  to 
eight  firms  that  applied  for  refunds  from  the 
SlO.75  million  Surface  Transporters  Escrow 
fund  established  pursuant  to  the  Settlement 
Agreement  m  the  DOE  Stripper  Well 
Exemption  Litigation.  Each  applicant 
demonstrated  that  it  operated  motor  vehicles 
during  the  Settlement  Period  and  that  it  was 
either  a  "for  hire"  earner  or  a  pnvate  fleet 
operator  for  the  purposes  of  this  proceeding. 
In  addition,  each  applicant  demonstrated  that 
it  purchased  a  certain  volume  of  eligible 
petroleum  products  above  the  250.(500  gallon 
minimum  prescnbed  in  the  Order  establishing 
the  Surface  Transporters  Escrow.  Heating  oil 
volumes  were  subtracted  from  one  claim,  and 
volumes  used  in  garbage  trucks'  power  fake- 
off  units  were  added  to  another  claim.  Once 
these  ad|ustments  were  made,  all  eight 
Applications  were  approved.  The  respective 
volumes  will  be  used  to  calculate  each 
company's  final  refund.  The  total  number  of 
gallons  approved  in  this  Decision  is  8,959.568. 

John  R.  Trucking  Co.,  Inc.  et  al.,  7/30/87, 
RF2-0-588  et  al. 

The  DOE  issued  a  Decision  and  Order  in 
connection  with  its  administration  of  the 
$10.75  million  escrow  fund  established  for 
surface  transporters  pui^uant  to  the 
settlement  agreement  in  the  DOE  stripper 
well  exem.ption  litigation.  The  DOE  approved 
the  gallonages  of  refined  petroleum  products 
claimed  by  five  trucking  companies  and  will 
use  those  gallonages  as  a  basis  for  the  refund 
that  will  ultimately  be  issued  to  the  five 
firms  The  DOE  stated  that  because  the  size 
of  a  surface  transporter  applicant's  refund 
will  depend  upon  the  total  number  of  gallons 
that  are  ultimately  approved,  the  actual 
amounts  of  the  five  firms'  refunds  will  be 
determined  at  a  later  date. 

Longer  Transport  Corp.,  7/29/87,  RF270-2064 


The  DOE  issued  a  Decision  evaluating  a 
trucking  company's  claim  for  a  Surface 
Transporter  refund.  Tlie  company's  claim 
included  volumes  which  the  company 
purchased  and  volumes  which  the  company's 
independent  contractors  (owner  operators) 
purchased.  The  company  submitted  a  plan 
outlining  its  intention  to  pass  refunds  through 
to  its  owner  operators. 

The  DOE  approved  the  company  only  for 
its  own  purchases.  The  owner  operators  had 
not  signed  claim  forms  agreeing  to  be  bound 
by  the  terms  of  the  Settlement  Since  each 
owner  operators  purchase  volumes  were 
lower  than  the  minimum  threshold,  they  were 
not  members  of  the  class  for  which  the 
Surface  Transporters  Escrow  was 
established.  In  addition,  granting  a  refund  to 
the  carrier  would  needlessly  complicate  the 
simple  alternative  refund  proceeding 
available  to  owner  operators. 
Marathon  Petroleum  Company/Allied  Oil 
Co..  et  a!..  7/31/87.  RF250-2672  et  al. 

Allied  Oil  Company,  Tresler  Oil  Company, 
Ashland  Petroleum  Company,  and  General 
Oils  Co.,  Inc.,  resellers  of  petroleum  products, 
each  filed  an  Application  for  Refund,  seeking 
a  portion  of  the  funds  remitted  by  Marathon 
Petroleum  Company,  pursuant  to  a  consent 
order  that  Marathon  entered  into  with  the 
Department  of  Energy.  Because  all  of  the 
applicants  are  affiliated  companies  of 
Ashland  Oil.  Inc..  the  DOE  combined  their 
claims  for  refund  evaluation  purposes.  Since 
none  of  the  applicants  attempted  to 
demonstrate  injury,  the  DOE  granted  35%  of 
the  volumetric  share  of  the  applicants  in 
accordance  with  the  presumption  of  injury 
established  m  the  Marathon  special  refund 
proceeding  The  principal  refund  amount 
granted  in  this  Decision  was  56,453.83.  plus 
S707.51  in  accrued  interest. 

Mobil  Oil  Corp. /Adirondack  Central  School 

et  al..  7127/67.  RF225-8520et  al. 
The  DOE  issued  a  Decision  and  Order 
granting  48  applications  of  end-users  and 
retailers  requesting  refunds  from  the  Mobil 
Oil  Corporation  consent  order  fund.  Each 
applicant  presented  evidence  that  it 
purchased  refined  petroleum  products  from 
Mobil  dunng  the  consent  order  period.  The 
end-user  applicants  purchased  product  both 
directly  and  indirectly  supplied  by  Mobil. 
According  to  the  methodology  set  forth  in 
Mobil  Oil  Corp.,  13  DOE  H  85,339  (1985) 
[Mobil],  each  applicant  was  found  to  be 
eligible  for  a  refund  from  the  Mobil  consent 
order  fund  based  on  the  volume  of  its 
purchases  imes  100  percent  of  the  volumetric 
refund  amount  if  it  purchased  product 
directly  fix)m  Mobil,  and  times  60  percent  of 
the  volumetric  refund  amount  if  it  purchased 
motor  gasoline  indirectly  from  Mobil  Elnd- 
users  who  purchased  Mobil  products  other 
than  motor  gasoline  indirectly  received  the 
full  volumetric  refund  amount.  Six  of  the 
applications  were  filed  by  retailers  supplied 
directly  by  Mobil.  According  to  the 
presumptions  set  forth  in  Mobil,  these 
applicants  were  eligible  for  a  refund  from  the 
.Mobil  consent  order  fund  based  on  the 
volume  of  their  motor  gasoline  purchases 
times  30  percent  of  the  volumetric  refund 
amount.  Retailers  of  products  other  than 
motor  gasoline  received  the  full  volumetric 


refund  amount.  The  refunds  approved  in  the 
Decision  totaled  S49.921. 

Mobil  Oil  Corporation /Bob  Anderson  et  al.. 
7/28/87.  RF225-3785  et  al. 
The  DOE  issued  a  Decision  granting  31 
Applications  for  Refund  from  the  Mobil  Oil 
Corporation  escrow  account  filed  by 
retailers,  resellers,  and  end-users  of  Mobil 
refined  petroleum  products.  Each  applicant 
elected  to  apply  for  a  refund  based  upon  the 
presumptions  set  forth  in  Mobil  Oil  Corp..  13 
DOE  \  85,339  (1985).  The  DOE  granted 
refunds  totalling  $54,830  (844,708  principal 
plus  $10,122  interest). 

Moore  Business  Forms  &  Systems.  Reeves 
Transportation  Company.  Joseph  Cory 
Delivery  Services.  Inc..  7/28/76.  RF270- 
1188.  RF270-1190.  RF270-1195 
The  Department  of  Energy  issued  a 
Decision  approving  applications  for  refunds 
from  the  Surface  Transporter  Escrow, 
established  as  a  result  of  the  Stripper  Well 
Agreement,  which  were  submitted  by  two 
companies  that  operated  a  pnvate  fleet  and  a 
trucking  company.  Each  applicant  applied  for 
a  refund  based  on  its  purchases  of  motor 
gasoline  and  diesel  fuel  between  August  19. 
1973  and  January  27. 1981.  Each  applicant 
demonstrated  that  it  was  a  Surface 
Transporter  and  purchased  a  certain  volume 
above  the  250,000  gallon  minimum 
established  in  the  Order  Establishing  Surface 
Transporter  Escrow  and  Prescribing 
Provision  for  Administration  of  the  Fund, 
H  16.  Accordingly,  all  three  applications  were 
approved,  and  the  respective  volumes  will  be 
used  to  calculate  each  applicant's  final 
refund.  The  DOE  stated  that  because  the  size 
of  a  Surface  Transporter  applicant's  refund 
will  depend  upon  the  number  of  gallons  that 
are  ultimately  approved,  the  actual  amount  of 
the  applicant's  refund  will  be  determined  at  a 
later  date.  The  total  number  of  gallons 
approved  in  this  Decision  is  11.799.398. 

Pulley  Freight  Lines,  Inc.,  Floyd  B  Beasley 
Transfer  Co..  Inc..  Churchill  Truck  Lines. 
Inc..  7/28/87.  RF270-1032.  RF270-1039. 
RF270.1071 
The  DOE  issued  a  Decision  and  Order 
concerning  three  Applications  for  Refunds 
from  the  $10.75  million  Surface  Transporters 
Escrow  fund  established  pursuant  to  the 
Settlement  Agreement  in  the  DOE  Stripper 
Well  Exemption  Litigation.  Each  applicant 
demonstrated  that  it  operated  motor  vehicles 
during  the  Settlement  Period  and  that  it  was  a 
"for  hire"  carrier  for  the  purposes  of  this 
proceeding.  In  addition,  each  applicant 
demonstrated  that  it  purchased  a  certain 
volume  of  eligible  petroleum  products  above 
the  250,000  gallon  minimum  prescribed  in  the 
Order  establishing  the  Surface  Transporters 
Escrow.  Accordingly,  all  three  Applications 
were  approved,  and  the  respective  volumes 
will  be  used  to  calculate  each  company's 
final  refund.  The  total  number  of  gallons 
approved  in  this  Decision  is  68.045.827. 

R.A.C.  Holding.  Inc.  7/27/87.  RF270-1182 

The  Department  of  Enei^  issued  a 
Decision  denying  the  application  submitted 
by  R.A.C.  Holding,  Inc.  (R.A.C.)  for  a  refund 
from  the  Surface  Transporter  Escrow 
established  as  a  result  of  the  Stripper  Well 
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Agreoment.  R.AC.  applied  for  a  refund  based 
on  its  purchases  of  motor  gasoline  between 
August  19,  1973  and  January  27.  1981.  R.A.C. 
IS  a  vehicle  rental  company  and  the  definition 
of  "Surface  Transporter"  specifically 
excludes  car  rental  companies.  See  Order 
Establishing  Surface  Transporters  Escrow, 
1116. 

Rocky  Ford  Moving  Vans  et  al,  7/30/87. 
RF270-3  et  al. 

The  Department  of  Energy  (DOE)  issued  a 
Decision  and  Order  approving  30 
.Applications  for  Refund  from  the  Surface 
Transporters  Escrow,  established  as  the 
result  of  the  Stripper  Well  Settlement 
.•\greement.  The  applicants,  all  "for  hire" 
trucking  companies  or  private  fleets  of  trucks, 
applied  for  refunds  based  on  purchases  of 
diesel  fuel,  motor  gasoline,  motor  oil,  and 
lubricating  oils  between  August  19, 1973  and 
January  27,  1981.  The  DOEs  Decision 
approved  29  of  the  companies  purchase 
volumes  as  set  forth  in  their  applications  and 
one  company's  adjusted  volumes.  The  DOE 
will  determine  a  per  gallon  refund  amount 
and  establish  the  amount  of  each  company's 
refund  after  it  completes  its  analysis  of  all 
Surface  Transporter  claims. 

Stang  Enterprises,  Inc.  et  al,  7/31/87,  RF270- 
391  et  al. 
The  DOE  issued  a  Decision  and  Order  in 
connection  with  its  administration  of  the 
SlO.75  million  escrow  fund  established  for 
surface  transporters  pursuant  to  the 
settlement  agreement  in  the  DOE  stripper 
well  exemption  litigation.  The  DOE  approved 
the  gallonages  of  refined  petroleum  products 
claimed  by  20  companies  and  will  use  those 
gallonages  as  bases  for  the  refunds  that  will 
ultimately  be  issued  to  the  20  firms.  The  DOE 
stated  that  because  the  size  of  a  surface 
transporter  applicant's  refund  will  depend 
upon  the  total  number  of  gallons  that  are 
ultimately  approved,  the  actual  amounts  of 
the  20  firms'  refunds  will  be  determined  at  a 
later  date. 

Dismissals 
The  following  submissions  were  dismissed: 

.Winie  and  Case  No. 

General  Electric  Co.— RF225-8123,  RF225- 

8124,  RF225-8125. 
Hoiidnd  Industries,  Inc.— RF270-1149. 
Irvmg  Eugene  King— RF270-2321. 
Salt  River  F*roject.  .'Kgricultural  Improvement 

and  Power  District— RF272-368. 
Trigon  E.\ploration.  Inc. — KRO-0110. 
Yeluiw  Cab  Company— RF2''0-2351. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals.  Room  lE-234. 
Forrestal  Building.  1000  Independence 
Avenue  SVV.,  Washington.  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 


Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

September  4, 1987. 

George  B,  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

[FR  Doc.  87-21022  Filed  9-11-87;  8:45  am] 

BILLING  CODE  64SD-01-M 


FEDERAL  RESERVE  SYSTEM 
Agency  Forms  Under  Review 

September  4. 1987. 

Background 

Notice  is  hereby  given  of  final 
approval  of  proposed  information 
collection  by  the  Board  of  Governors  of 
the  Federal  Reserve  System  under  0MB 
delegated  authority  as  per  5  CFR  1320,9 
(OMB  Regulations  on  Controlling 
Paperwork  Burdens  on  the  Public).  The 
Board  is  not  publishing  notice  of  the 
proposed  collection  for  public  comment 
because  to  do  so  would  substantially 
interfere  with  the  Board's  duty  under 
section  4(f)(6)  of  the  Bank  Holding 
Company  Act,  as  amended,  12  U.S.C. 
1843(f)(6).  That  section  provides  that 
nonbanking  companies  that  controlled  a 
nonbank  on  March  5, 1987,  must  file  a 
report  with  the  board  by  October  9, 
1987,  in  order  to  qualify  for  certain 
grandfather  privileges.  As  the  report 
must  be  filed  within  60  days  of  the 
amended  statute  taking  effect,  the  Board 
could  not  go  through  the  normal  notice 
and  comment  procedures  and  at  the 
same  time  provide  meaningful  guidance 
on  the  report  to  the  prospective 
respondents. 

FOR  FURTHER  INFORMATION  CONTACT: 
].  Virgil  Mattingly,  Jr.,  Deputy  General 
Counsel,  Legal  Division  (202-452- 
3430),  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
20551; 
Federal  Reserve  Board  Clearance 
Officer — Nancy  Steele — Division  of 
Research  and  Statistics.  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington  20551  (202^52- 
3822). 
OMB  Desk  Officer— Robert  Fishman— 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  Room  3208.  Washington,  DC 
20503  (202-395-7340) 
Report  Title:  Report  by  Certain 
Companies  Controlling  Nonbank  Banks. 
Agency  form  number:  FR  3040. 
OMB  docket  number:  7100-0225. 
Frequency:  One-time. 
Reporters:  Nonbanking  companies 
that  owned  a  nonbank  bank  as  of  March 
5, 1987. 
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Annual  reporting  hours:  240. 

A  significant  number  of  small  entities 
will  not  be  substantially  affected. 

General  description  of  report: 

A  nonbanking  company  that 
controlled  a  nonbank  on  March  5, 1987, 
that  wishes  to  establish  its 
qualifications  for  certain  grandfather 
privileges  must  file  by  October  9. 1987, 
the  name  and  address  of  the  company, 
the  name  and  address  of  each  bank  the 
company  controls,  and  a  description  of 
each  bank's  activities. 

There  is  no  report  form,  as  such,  but 
the  Board  has  published  guidelines  for 
those  who  file  the  report.  A  copy  of  the 
guidelines  is  available  from  the  Board  or 
from  each  Federal  Reserve  Bank. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  4,  1987. 
William  W.  Wiles, 
Secretary  of  the  Board. 
[FR  Doc.  87-21002  Filed  9-11-87;  8:45  am) 

BILUNQ  CODE  6210-01-N 


Applications  To  Engage  de  novo  in 
Permissible  Nonbanking  Activities; 
Bank  of  Boston  Corp.  et  al. 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8)  and  §  225, 21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors,  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
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identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  October  1. 1987. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady,  Vice  President)  600 
Atlantic  Avenue.  Boston,  Massachusetts 
02106: 

1.  Bank  of  Boston  Corporation. 
Boston,  Massachusetts:  to  engage  de 
novo  through  its  subsidiary.  BancBoston 
Financial  Company.  Bcjston. 
Massachusetts,  in  factoring  activities 
pursuant  to  §  225.25(b](l)(v)  of  the 
Board's  Regulation  Y.  Applicant 
proposes  to  continue  to  engage  in 
factoring  activities  in  Taiwan  and  Hong 
Kong  and  to  expand  the  service  area  to 
worldwide. 

B  Federal  Reserve  Bank  of  New  York 
(Vv'-lliam  L.  Rutledge,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  Marine  Midland  Banks.  Inc., 
Buffalo,  New  York;  The  Hong  Kong  and 
Shanghai  Banking  Corporation.  Hong 
Kong:  HSBC  Holdings  B  V.,  Amsterdam, 
The  Netherlands:  and  Keilett  N'.V., 
Curacao,  Netherlands/Antilles;  to 
engage  de  novo  through  their  subsidiary, 
Subaru  Credit  Corporation.  Buffalo,  New 
York,  in  making  and  servicing  loans,  as 
are  made  by  consumer  finance  and 
commercial  finance  companies,  and  in 
leasing  personal  property  pursuant  to 
§  225.25  (b)(l]  and  (b)(5)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  8, 1987. 
)ames  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  87-20999  Filed  9-11-87;  8:45  am] 
BILLING  CODE  6210-01-M 


Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies;  First 
Minnetonka  City  Bank  Employees 
Profit  Sharing  Plan 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817()))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(i)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 


notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors,  Interested  persons  m.ay 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  September  29,  1987. 

A.  Federal  Reser\'e  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  First  MinnetontiQ  City  Bank 
Employees  Profit  Sharing  Plan  and 
Trust.  Minnetonka,  Minnesota:  to 
acquire  an  additional  10.09  percent  of 
the  voting  shares  of  First  Minnetonka 
Bancorporation,  Lnc,  Minnetonka. 
Minnesota. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  VV,  Green,  Vice 
President)  101  Market  Street,  San 
Francisco,  California  94105: 

1.  Robert  V.  Kelley.  Burbank, 
California,  to  acquire  31.5  percent  of  the 
voting  shares  of  BNB  Bancorp,  Burbank, 
California,  and  thereby  indirectly 
acquire  Burbank  National  Bank, 
Burbank,  California. 

Board  of  Governors  of  the  Federal  Reser\'e 
System.  September  8,  1987. 

James  McAfee, 

.Associate  Secretary  oftfie  Board. 

[FR  Doc.  87-21000  Filed  9-11-87;  8:45  am) 

BILLING  CODE  e210-01-M 


Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies; 
The  Summit  Bancorporation  et  al. 

The  companies  listed  ;n  !h:s  notice 
have  applied  for  the  Board  s  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Go\emors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statem.ent  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 


and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  October 
1. 1987. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L.  Rutledge,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  The  Summit  Bancorporation. 
Summit,  New  Jersey;  to  merge  with 
Yardville  National  Bancorp,  Yardville, 
New  Jersey,  and  thereby  indirectly 
acquire  the  Yardville  National  Bank. 
Yardville.  N'cw  jersey. 

B  Federal  Reser\  e  Bank  of  Atlanta 
[Robert  E,  Heck.  Vice  President)  104 
Marietta  Street.  \\V  .  .Atlanta,  Georgia 
30303: 

1.  SunTrust  Banks.  Inc.,  Atlanta, 
Georgia;  to  acquire  100  percent  of  the 
voting  shares  of  SunTrust  BankCard, 
N.A..  Atlanta.  Georgia,  a  de  novo  bank, 

C  Federal  Reserv  e  Bank  of  St.  Louis 
(Randall  C,  Sumner,  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63166: 

1.  Chester  County  Bancshares,  Inc.  II, 
Henderson.  Tennessee:  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Chester 
County  Bank,  Henderson,  Tennessee. 

2.  Independent  Community  Bancorp, 
Inc..  Frankfort,  Kentucky;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Kentucky 
Independent  Bank,  Inc..  Frankfort. 
Kentucky  a  de  rovo  bank. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  Alien  Bancshares,  Inc.,  Olathe, 
Kansas;  to  become  a  bank  holding 
company  by  acquiring  88.13  percent  of 
the  voting  shares  of  Olathe  State  Bank, 
Olathe,  Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  8, 1987. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  87-21001  Filed  9-11-87;  8:45  amj 
BILLING  CODE  6J1CM)i-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

National  Institute  of  Mental  Heaith. 
Neurosciences  Research  Review 
Committee;  Meeting 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  the 
forthcoming  meetings  of  the  agency's 
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iniii.^!  review  committees  in  the  month 
of  October  1987.  These  committees  will 
be  open  for  discussion  of  administrative 
announcements  and  program 
developments.  The  committees  will  be 
performing  initial  review  of  applications 
for  Federal  assistance.  Therefore, 
portions  of  the  meetings  will  be  closed 
to  the  public  as  determined  by  the 
Administrator,  ADAMHA,  in 
accordance  with  5  U.S.C.  552(b)(6]  and  5 
U.S.C.  app.  2  10(d).  Notice  of  these 
meetings  is  required  under  the  Federal 
Advisory  Committee  Act,  Pub.  L.  92-463. 

Committee  Name:  Neurosciences 
Research  Review  Committee.  NIMH, 

Date  and  Time:  October  7-9:  8:30  am. 

Place:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Avenue  KW.,  Washington, 
DC  20007. 

Status  of  Meeting: 
Open— October  7:  8:30-9:30  a.m. 
Closed — Otherwise 

Contact:  Gerry  Perlman,  Room  9C26, 
Parkldwn  Building,  5600  Fishers  Lane, 
Rockville.  MD  20857,  (301)  443-3944. 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 
research  and  research  training  activities 
relating  to  basic  psychopharmacology 
and  neuropsychology,  with 
recommendations  to  the  National 
Ad\  isory  Mental  Health  Council  for 
final  review. 

Committee  Name: 
Psychopharmacological,  Biological,  and 
Physical  Treatments  Subcommittee  of 
the  Treatment  Development  and 
Assessment  Research  Review 
Committee,  NIMH. 

Date  and  Time:  October  8-9:  9:00  a.m. 

Place:  Guest  Quarters  Hotel,  7335 
Wisconsin  Avenue,  Bethesda,  MD  20814, 

Status  of  Meeting: 
Open — October  8:  9:00-10:00  a.m. 
Closed — Otherwise. 

Contact:  Pamela  I.  Mitchell,  Room 
9C14,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  MD  20857,  (301)  443- 
1367. 

Purpose;  The  Subcommittee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 
research  and  research  training  activities 
in  the  fields  of  treatment  development 
and  assessment,  with  recommendations 
to  the  National  Advisory  Mental  Health 
Council  for  final  review. 

Committee  Name:  Psychosocial  and 
Biobehavioral  Treatments 
Subcommittee  of  the  Treatment 
Development  and  Assessment  Research 
Review  Committee,  NIMH. 

Date  and  Time:  October  8-9:  9:00  a.m. 


Place:  Omni  Shoreham  Hotel,  2500 
Calvert  Street  NW.,  Washington,  DC 
20008. 

Status  of  Meeting: 
Open— October  8:  9:00-10:00  a.m. 
Closed — Otherwise. 

Contact:  Frences  Smith.  Room  9C02, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  MD  20857,  (301)  443-4868, 

Purpose:  The  Subcommittee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 
research  and/or  research  training 
activities  in  the  fields  of  treatment 
development  and  assessment,  and 
makes  recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 

Committee  Name:  Child  and  Family 
and  Prevention  Subcommittee  of  the  Life 
Course  and  Prevention  Research  Review 
Committee,  NIMH. 

Date  and  Time:  October  8-10:  9:00 
a.m. 

Place:  Canterbury  Hotel,  1733  N  Street 
NW.,  Washington,  DC  20036. 

Status  of  Meeting: 
Open— October  8:  9:00-10:00  a.m. 
Closed — Otherwise. 

Contact:  Dorothy  Tengood,  Room 
9C18,  Parklawn  Building.  5600  Fishers 
Lane,  Rockville,  MD  20857,  (301)  443- 
3857. 

Purpose:  The  Subcommittee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 
research  and  research  training  activities 
relating  to  basic  psychopharmacology 
and  neuropsychology  with 
recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 

Committee  Name:  Cognition,  Emotion, 
and  Personality  Research  Review 
Committee,  NIMH. 

Date  and  Time:  October  9-10:  9:00 
a.m. 

Place:  The  Henley  Park  Hotel,  926 
Massachusetts  Avenue  NW., 
Washington,  DC  20001, 

Status  of  Meeting: 
Open — October  8:  9:00-10:00  a.m. 
Closed — Otherwise 

Contact:  Shirley  Maltz,  Room  9C26, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  MD  20857.  (301)  443-3944. 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 
research  and  research  training  activities 
relating  to  the  fields  of  personality, 
cognition,  emotion,  and  higher  mental 
processes,  with  recommendations  to  the 


UM  I 


National  Advisory  Mental  Health 
Council  for  final  review. 

Committee  Name:  Clinical  Program 
Projects  and  Clinical  Research  Centers 
Subcommittee  of  the  Treatment 
Development  and  Assessment  Research 
Review  Committee,  NIMH. 

Date  and  Time:  October  15-16:  9:00 
a.m. 

Place:  Bethesda  Holiday  Inn.  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814, 

Status  of  Meeting: 
Open— October  15:  9:00-10:00  a.m. 
Closed — Otherwise. 

Contact:  Pamela  J.  Mitchell,  Room 
9C14,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  MD  20857,  (301)  443- 
1367. 

Purpose:  The  Subcommittee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 
Mental  Health  Clinical  Research 
Centers,  clinical  program  projects,  and 
other  large-scale  multi-disciplinary 
research  projects,  and  makes 
recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 

Committee  Name:  Clincial  and 
Treatment  Subcommittee  of  the  Alcohol 
Psychosocial  Research  Review 
Committee,  NIAA.A. 

Date  and  Time:  October  19-21:  9:00 
a.m. 

Place:  Hyatt  Regency  Bethesda.  One 
Bethesda  Metro  Center,  Bethesda,  MD 
20814. 

Status  of  Meeting: 
Open— October  19:  9:00-9:30  a.m. 
Closed — Otherwise 

Contact:  Thomas  D.  Sevy,  Room 
16C26,  Parklawn  Bulding.  5600  Fishers 
Lane,  Rockville.  MD  20857,  (301)  443- 
6106. 

Purpose:  The  Subcommittee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  on  Alcohol  Abuse  and 
Alcoholism  for  support  of  research  and 
training  activities,  and  makes 
recommendations  to  the  National 
Advisory  Council  on  Alcohol  Abuse  and 
Alcoholism  for  final  review. 

Committee  Name:  Drug  Abuse 
Epidemiology  and  Prevention  Research 
Review  Committee,  NIDA  (foremerly 
Drug  Abuse  Epidemiology,  Prevention, 
and  Services  Research  Review 
Committee). 

Date  and  Time:  October  19-22:  8:30 
a.m. 

Place:  Holiday  Inn  Crowne  Plaza,  1750 
Rockville  Pike,  Rockville,  MD  20852. 

Status  of  Meeting; 
Open— October  19;  8:30-9:30  a..m. 
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Closed — Otherwise 

Contact:  Ron  Gold,  Room  10-42, 
Parklawn  Building,  5600  Fishers  Lane. 
Rockvilie,  MD  20857,  (301)  443-2620. 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  on  Drug  Abuse  for  support  of 
research  and  research  training  activities, 
and  makes  recommendations  to  the 
National  Advisor>'  Council  on  Drug 
Abuse  for  final  review. 

Committee  Name:  Biochemistry 
Research  Subcommittee  of  the  Drug 
Abuse  Biomedical  Research  Review 
Committee,  NIDA. 

Date  and  Time:  October  20-23:  8:30 
a.m.. 

Place:  Halpine  Room,  Holiday  Inn 
Crowne  Plaza,  1750  Rockvilie  Pike, 
Rockvilie,  MD  20852. 

Status  of  Meeting: 

Open— October  20:  8:30-8:45  a.m. 
Closed — Otherwise 

Contact:  Yuth  Nimit.  10-42,  Parklawn 
Building,  5600  Fishers  Lane.  Rockvilie, 
MD  20857,  (301)  443-2620. 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  on  Drug  .Abuse  for  support  of 
research  and  research  training  activities 
and  makes  recommendations  to  the 
National  Advisory  Council  on  Drug 
Abuse  for  fiscal  review. 

Committee  Name;  Drug  Abuse 
Clinical  and  Behavioral  Research 
Review  Committee,  NIDA. 

Date  and  Time:  October  20-23:  9:00 
a.m. 

Place:  Parklawn  Room,  Holiday  Inn 
Crowne  Plaza.  1750  Rockvilie  Pike. 
Rockvilie,  MD  20852. 

Status  of  Meeting: 
Open— October  20;  9:00-9:30  a.m. 
Closed — Otherwise 

Contact:  Daniel  Mintz,  Room  10-^2, 
Parklawn  Building.  5600  Fishers  Lane, 
Rocville,  MD  20857.  (301)  443-2620. 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  on  Drug  Abuse  for  support  of 
research  and  research  training  activities, 
and  makes  recommendations  to  the 
National  Advisory  Council  on  Drug 
Abuse  for  final  review. 

Committee  Name:  Pharmacology 
Research  Subcommittee  of  the  Drug 
Abuse  Biomedical  Research  Committee, 
NIDA. 

Date  and  Time;  October  20-23:  8:30 
a.m. 

Place:  Woodmont  Room,  Holiday  Inn 
Crowne  Plaza.  1750  Rockvilie  Pike. 
Rockvilie,  MD  20852. 


Status  of  Meeting: 

Open— October  20:  8:30-6:45  a.m. 
Closed — Otherwise 

Contact:  Heinz  Sorer.  Room  10-42. 
Parklawn  Building,  5600  Fishers  Lane. 
Rockvilie.  MD  20857,  (301)  443-2620. 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  on  Drug  Abuse  for  support  of 
research  and  research  training  activities, 
and  makes  recommendations  to  the 
National  .Advisory  Council  on  Drug 
.Abuse  for  final  review. 

Committee  Name;  Prevention  and 
Epidemiology  Subcommittee  of  the 
Alcohol  Psychosocial  Research  Review 
Committee,  NIy\AA. 

Date  and  Time:  October  21-23:  9:00 
a.m. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center.  Bethesda,  MD 
20814. 

Status  of  Meeting: 
Open — October  21:  9:00-10:30  a.m. 
Closed — Otherwise 

Contact:  Thomas  D.  Sevy,  Room 
16C26,  Parklawn  Building,  5600  Fishers 
Lane,  Roi  kville,  MD  20857.  (301)  443- 
6160. 

Purpose:  The  Subcommittee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  on  Alcohol  Abuse  and 
Alcoholism  for  support  of  research  and 
training  activities  and  makes 
recommenations  to  the  National 
Advisory  Council  on  Alcohol  Abuse  and 
Alcoholism  for  final  review. 

Committee  Name:  Aging 
Subcommittee  of  the  Life  Course  and 
Prevention  Research  Review  Committee. 
NIMH. 

Date  and  Time:  October  22-23: 9:00  a.m. 

Place;  Shorcham  Hotel,  2500  Calvert 
Street  NW..  Washington.  DC  20008. 

Status  of  Meeting: 
Open — October  22:  9:00 — 9:30  a.m. 
Closed — Otherwise 

Contact:  Jean  Byrne.  Room  9Cl8, 
Parklawn  Building,  5600  Fishers  Lane. 
Rockvilie,  MD  20857,  (301)  443-3857. 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 
research  grants,  individual  postdoctoral 
research  fellowships  and  institutional 
research  training  grants,  cooperative 
agreements,  and  research  and 
development  contracts,  as  they  relate  to 
.mental  health,  in  the  fields  of  child, 
family,  and  aging,  with 
recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 


Committee  Name:  Mental  Health 
Behavioral  Sciences  Research  Review 
Committee,  NIMH, 

Date  and  Time:  October  22-24:  9:00 
a.m. 

Place:  Canterbury  Hotel,  1733  N  Street 
NW..  Washington,  DC  20036. 

Status  of  Meeting: 

Open— October  22:  9:00-10:00  a.m. 
Closed — Otherwise 

Contact:  Cathy  Oliver,  Room  9C26. 
Parklawn  Building,  5600  Fishers  Lane, 
Rockvilie,  MD  20857.  (301)  443-3936. 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 
research  grants,  individual  postdoctoral 
research  fellowships  and  institutional 
research  training  grants,  cooperative 
agreements,  and  research  and 
development  contracts,  as  they  relate  to 
behavorial  sciences  areas  relevant  to 
mental  health,  and  makes 
recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 

Committee  Name:  Neuroscience  and 
Behavior  Subcommittee  of  the  Alcohol 
Biomedical  Research  Review 
Committee,  NLAAA. 

Date  and  Time:  October  28-30:  9:00 
a.m. 

Place:  Embassy  Suites.  1250  22nd 
Street  NV>^.,  Washington.  DC  20037. 

Status  of  Meeting: 
Open-October  28:  9:00:-ll:00  a.m. 
Closed-Otherwise 

Contact:  Samir  Zakhari.  Room  16C26, 
Parklawn  Building,  5600  Fishers  Lane. 
Rockvilie.  MD  20857.  (301)  443-6106. 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  on  Alcohol  Abuse  and 
Alcoholism  for  support  of  research  and 
training  activities,  and  makes 
recommendations  to  the  National 
Advisory  Council  on  Alcohol  Abuse  and 
Alcoholism  for  final  review. 

Committee  Name:  Criminal  and 
Violent  Behavior  Research  Review 
Committee.  NIMH. 

Date  and  Time:  October  28-30:  9:15 

a.m. 

Place:  Omni  Shoreham  Hotel.  2500 
Calvert  Street  NW.,  Washington,  DC 
20008. 

Status  of  Meeting: 
Open-October  28:  9:15-10:30  a.m. 
Closed-Otherwise 

Contact:  Peg  Lyons.  Room  9Cl8. 
Parklawn  Building.  5600  Fishers  Lane. 
Rockvilie,  MD  20857,  ( JOl)  443-3857. 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
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for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 
research  grants,  individual  postdoctoral 
research  fellowships  and  institutional 
research  training  grants,  cooperative 
agreements,  and  research  and 
development  contracts,  as  they  relate  to 
the  mental  health  aspects  of  criminal, 
delinquent,  and  antisocial  behavior; 
individual  violent  behavior:  sexual 
assault;  and  law-mental  health 
interactions  related  to  these  areas,  with 
recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 

Committee  Name:  Research  Scientist 
Development  Review  Committee,  NIMH. 

Date  and  Time:  October  28-30:  9:00 
a.m 

Place;  Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  Avenue,  Chevy  Chase.  MD 
20815. 

Status  of  Meeting: 
Open-October  28:  9:00-10:00  a.m. 
Closed-Otherwise 

Contact:  Linda  Rainey.  Room  9C05, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  MD  20857,  (301)  443-6470. 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 
activities  to  develop  and  execute  a 
program  of  Research  Scientist  and 
Research  Scientist  Development 
Awards  to  appropriate  institutions  for 
the  support  of  individuals  who  are 
engaged  full  time  in  research  and  related 
activities  relevant  to  mental  health,  with 
recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 

Sulistantive  information  may  be 
obtained  from  the  contact  persons  listed 
above.  Summeries  . ''  the  meetings  and 
rosters  of  committee  members  may  be 
obtained  as  follows:  NL\AA:  Ms.  Diana 
Widner,  Committee  Management 
Officer.  Room  16C20,  Parklawn  Building, 
56(X)  Fishers  Lane,  Rockville,  Marvland 
20857,  (301)  443-4375:  NIDA:  Ms.  Camilla 
Holland,  Committee  Management 
Officer,  Room  10-22.  Parklawn  Building. 
5600  Fi.shers  Lane.  Rockville,  Maryland 
20857.  (301)  443-1644;  NIMH:  Ms.  Joanna 
Kieffer.  Committee  Management  Officer, 
Room  9-95.  Parklawn  Building.  5600 
Fishers  Lane.  Rockville.  Marvland  20857, 
(301)443-1333. 

Date:  September  8.  1987. 
Peggy  VV.  Cockrill 

Commitu^e  Managnwnt  Officer.  Alcohol.  Drug 
Abuse,  and  Mental  Health  Administration. 
[FR  Doc  87-21016  Filed  9-11-87:  8:45  am] 

BILLING  CODE  4160-20-M 


Food  and  Drug  Administration 

(Docket  No.  87N-0306] 

Drug  Export;  Duralith™  (Lithium 
Carbonate)  C.R.  Tablets,  300  mg. 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Forest  Laboratories,  Inc.,  has  filed 
an  application  requesting  approval  for 
the  export  of  the  human  drug  Duralith''''* 
(Lithium  Carbonate)  C.R.  Tablets,  300 
mg.  to  Canada. 

ADDRESS:  Relevant  information  on  this 
application  may  be  directed  to  the 
Dockets  Management  Branch  {HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62.  5600  Fishers  Lane,  Rockville,  MD 
20857,  and  to  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  human  drugs 
under  the  Drug  Export  Amendments  Act 
of  1986  should  also  be  directed  to  the 
contact  person. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rudolf  Apodaca,  Center  for  Drugs  and 
Biologies  (HFN-310),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-295-8063. 

SUPPLEMENTARY  INFORMATION:  The  Drug 
Export  Amendments  Act  of  1986  (Pub.  L. 
99-660)  (section  802  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  382))  provides  that  FDA  may 
approve  applications  for  the  export  of 
drugs  that  are  not  currently  approved  in 
the  United  States.  The  approval  process 
is  governed  by  section  802(b)  of  the  act. 
Section  802(b)(3)(B)  of  the  act  sets  forth 
the  requirements  that  must  be  met  in  an 
application  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Forest  Laboratories,  Inc.,  150  East  58th 
Street,  New  York,  New  York  10155-0015, 
has  filed  an  application  requesting 
approval  for  the  export  of  the  drug 
Duralith™  (Lithium  Carbonate)  C.R. 
Tablets,  300  mg.  to  Canada.  The  drug  is 
indicated  for  use  in  the  treatment  of 
manic  episodes  of  manic-depressive 
illness.  The  application  was  received 
and  filed  in  the  Center  for  Drugs  and 
Biologies  on  September  2. 1987.  which 


shall  be  considered  the  filing  date  for 
purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  September  24, 
1987,  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (sec.  802. 
Pub.  L.  99-660  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Drugs  and 
Biologies  (21  CFR  5.44). 

Dated:  September  4.  1987. 
Daniel  L.  Michels, 

Director.  Office  of  Compliance,  Center  for 
Drugs  and  Biologies. 
[FR  Doc.  87-21052  Filed  9-11-87;  8:45  am] 

BILLING  CODE  4160-01-M 


National  Institutes  of  Health 

National  Cancer  Institute  (NCA8 
Subcommittee  on  AIDS);  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Cancer 
Advisory  Board  Subcommittee  on  AIDS, 
National  Cancer  Institute.  This  meeting, 
originally  scheduled  for  September  29, 
1987,  7:30  p.m..  Building  31C,  Conference 
Room  7,  Bethesda,  Maryland  20892,  was 
published  in  the  Federal  Register  (52  FR 
33474)  on  September  3. 

This  Subcommittee  meeting  is  being 
rescheduled  to  convene  on  September  29 
immediately  following  the 
Subcommittee  on  Special  Actions  for 
Grants  meeting.  The  Subcommittee  on 
Special  Actions  for  Grants  is  to  meet  at 
8:30  a.m.  until  the  completion  of  the 
review  of  grant  applications.  It  will  be 
held  in  Building  3lC.  Conference  Room 
8,  Bethesda,  Maryland  20892. 

The  meeting  will  be  open  to  the  public 
for  the  discussion  of  the  National 
Cancer  Institute's  involvement  in  AIDS 
research. 


UM  I 
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Ddted:  September  4.  1987. 
Betty  ].  Beveridge, 

Committee  Management  Officer.  NIH. 
|FR  Doc.  a7-21()67  Filed  3-11-87:  8:45  am] 
BIU.ING  CODE  41M-01-M 


National  Cancer  Institute;  Board  of 
Scientific  Counselors,  Division  of 
Cancer  Biology  and  Diagnosis; 
Meeting 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Scientific  Counselors.  Division  of 
Cancer  Biology  and  Diagnosis.  National 
Cancer  Institute.  November  3,  1987, 
Building  3lC,  Conference  Room  10, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892. 

The  meeting  will  be  devoted  to 
program  review  and  to  concept  review 
of  proposed  NCI  research  initiatives  and 
will  be  open  to  the  public  on  November 
3  from  9  a.m.  to  adjournment. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

Mrs.  Winifred  Lumsden.  Committee 
Management  Officer.  National  Cancer 
Institute,  Building  31.  Room  10A06, 
National  Institutes  of  Health.  Bethesda, 
Maryland  20892  (301/496-5708]  will 
provide  summary  minutes  of  the  meeting 
and  roster  of  committee  members. 

Dr.  Ihor  J.  Masnyk.  Deputy  Director. 
Division  of  Cancer  Biology  and 
Diagnosis.  National  Cancer  Institute, 
Building  31,  Room  3.A03,  National 
Institutes  of  Health,  Bethesda.  Marvland 
20892  (301/496-3251]  will  provide 
substantive  program  information. 

Ddted:  September  4,  1987. 
Betty  ].  Beveridge. 

Committee  Management  Officer.  NIH. 
[PR  Doc.  87-21068  Filed  9-11-87;  8:45  am] 

BILLING  CODE  4140-01-M 


National  Institute  of  Environmental 
Healtti  Sciences;  Issuance  of  Research 
Plan  tor  the  NIEHS  Superfund 
Hazardous  Substances  Basic 
Research  Program 

.\otice  is  hereby  given  of  the  issuance 
and  availability  of  the  plan  for  the 
implementation  of  a  program  of 
university-based  research  and  training 
grants  authorized  by  section  322(a)  of 
the  Comprehensive  Environmental 
Response.  Compensation  of  Liability  Act 
(42  U.S.C.  9601)  as  amended  by  sect'ion 
203  of  the  Superfund  Amendments  and 
Reauthorization  Act  (42  U.S.C.  9660a). 

The  plans  and  priorities  for  the  .NIEHS 
Hazardous  Substances  Basic  Research 
Grants  program  were  previously 
described  in  meeting  announcements 
published  in  the  Federal  Register  of 


November  28,  1986  (51  FR  43089-43092) 
and  March  9,  1987  (52  FR  7218-7223). 
Public  comment  was  solicited  regarding 
the  plans  and  priorities.  Following  the 
public  meeting,  the  two  program 
descriptions  were  consolidated  into  the 
draft  "NIEHS  Superfund  Hazardous 
Substances  Basic  Research  Plan"  and 
submitted  to  the  .NIEHS  Advisory 
Council  on  Hazardous  Substances 
Research  and  Training  for  review  and 
comment  at  the  July  20.  198".  meeting 
published  in  the  Federal  Register  June 
30,  1987  (52  FR  24346). 

The  final  version  of  the  plan  for 
implementation,  entitled  "The  NIEHS 
Hazardous  Substances  Basic  Research 
and  Training  Plan"  is  now  available 
from  Mr.  Daniel  VanderMeer,  Office  of 
Program  Planning  and  Evaluation, 
National  Institute  of  Environmental 
Health  Sciences.  P.O.  Box  12233. 
Research  Triangle  Park,  NC  27709. 
(Phone:  919  541-3484  or  FTS  629-3484.) 

Dated:  September  8, 1987. 
lames  B.  Wyngaarden, 
Director,  National  Institutes  of  Health. 
[FR  Doc  8''-21069  Filed  9-11-87;  8:45  amj 

BILUNG  CODE  4140-01-M 


Public  Health  Service 

Delegation  of  Authority;  Health  Care 
for  the  Homeless.  Section  340  of  the 
Public  Health  Service  Act 

Notice  is  hereby  given  that  in 
furtherance  of  the  delegation  of 
authority  to  the  Assistant  Secretary  for 
Health  on  January  14,  1981.  (46  FR  10016) 
by  the  Secretary  of  Health  and  Human 
Services,  the  Assistant  Secretary  for 
Health  has  delegated  to  the 
Administrator.  Health  Resources  and 
Services  Administration,  with  authority 
to  redelegate,  the  authority  under 
section  340  of  the  Public  Health  Service 
Act  (42  U.S.C,  256),  as  amended, 
pertaining  to  Health  Care  for  the 
Homeless.  Previous  delegations  and 
redelegations  made  to  officials  within 
the  Public  Health  Service  of  authorities 
under  section  340  of  the  Public  Health 
Service  Act  may  continue  in  effect 
provided  they  are  consistent  with  this 
delegation. 

The  above  delegation  was  effective  on 
September  2,  1987, 

Date:  September  2, 1987. 
Rol)ert  E.  Windom, 
.Assistant  Secretary  for  Health. 
(FR  Doc.  87-21017  Filed  9-11-87;  8:45  am] 

BILLING  CODE  4160-1&-M 


Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration;  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority 

Part  H,  Chapter  HM,  Alcohol  Drug 
Abuse,  and  Mental  Health 
Administration  (ADAMHA).  of  the 
Statement  of  Organization,  Functions, 
and  Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (40  FR  36163-7,  August  19.  1975. 
as  amended  by  52  FR  15383.  April  28, 
1987)  is  amended  to  reflect  a  revision  in 
the  function  of  the  National  Institute  of 
Mental  Health.  This  revision  of  function 
is  necessary  in  preparation  for  the 
transfer  of  Saint  Elizabeths  Hospital  to 
the  District  of  Columbia  in  October  1987, 
in  accordance  with  Pub.  L.  98-621.  The 
transfer  requires  a  revision  of  the 
functional  statements  of  the  Office  of 
the  Director.  National  Institute  of 
Mental  Health. 

Section  HMM.  Or^ganization  and 
Functions,  is  amended  as  follows: 

In  the  functional  statement  for  the 
National  Institute  of  Mental  Health. 
insert  an  "and"  before  item  (6)  change 
the  semicolon  after  item  (6)  to  a  period, 
and  delete  item  (7). 

Section  HM-B,  Organization  and 
Functions,  is  amended  as  follows: 

In  the  functional  statement  for  the 
Division  of  Intramural  Research 
Programs  H.MMB,  delete  item  (3).  and 
insert  the  following  as  item  (3):  "(3) 
provides  a  focus  for  national  attention  in 
the  area  of  mental  health  research." 

These  organizational  changes  will  be 
effective  October  1. 1987. 

Date:  August  31. 1987. 
Robert  E.  Windom, 

Assiston!  Secretary  for  Health. 

[FR  Doa  87-21039  Filed  9-11-87;  8:45  am] 

BltJJNG  CODE  4160-20-M 


Privacy  Act  of  1974;  New  System  of 
Records 

agency:  Public  Health  Service.  HHS. 
action:  Notification  of  a  new  system  of 

records. 

summary:  In  accordance  with  the 
requirements  of  the  Privacy  Act.  the 
Public  Health  Service  (PHS)  is 
publishing  a  notice  of  a  new  system  of 
records  09-15-0054,  "Health  Care 
Practitioner  Adverse  Credentialing  Data 
Bank,  HHS/HRSA/BHPr."  Routine  uses 
for  this  new  system  also  are  proposed. 
DATE:  PHS  invites  interested  parties  to 
submit  comments  on  the  proposed 
routine  use  on  or  before  October  14 
1987.  PHS  has  sent  a  Report  of  a  New 
System  of  Records  to  Congress  and  the 
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Office  of  Management  and  Budget 
(OMB)  on  September  8, 1987.  The  new 
system  of  records  will  be  effective  60 
days  from  the  date  submitted  to  OMB, 
unless  PUS  receives  comments  which 
would  result  in  a  contrary 
determination. 

ADDRESS:  Please  address  comments  to 
the  HRSA  Privacy  Act  Coordinator, 
Department  of  Health  and  Human 
Services,  Parklawn  Building,  Room  14A- 
20,  56^^  Fishers  Lane,  Rockville, 
Maryland  20857.  telephone  (301)  443- 
3780.  This  is  not  a  toll-free  number. 
Comments  received  will  be  available  for 
public  inspection  at  the  above  address 
during  normal  business  hours,  8:30  a.m.- 
5;00p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Kenneth  P.  Moritsugu,  Acting  Deputy 
Director,  Bureau  of  Health  Professions, 
Parklawn  Building,  Room  8-05,  56<X) 
Fishers  Lane,  Rockville,  Maryland  20857, 
telephone  (301  443-5796.  This  is  not  a 
toll-free  number. 

SUPPLEMENTARY  INFORMATION:  The 

Bureau  of  Health  Professions  (BHPr), 
Health  Resources  and  Services 
Administration  (HRSA),  proposes  to 
establish  a  new  system  of  records  for 
the  purpose  of:  (1)  Collecting  from 
insurance  companies,  health  care 
entities,  and  State  licensing  boards 
information  affecting  the  professional 
qualifications  of  health  care 
practitioners;  and  (2)  disseminating  data 
on  adverse  actions  taken  against  health 
care  practitioners  to  health  care  entities, 
which  may  employ  them  and  to  State 
licensure  boards,  as  mandated  by  law. 

A.  The  Department  of  Health  and 
Human  Services  (DHHS)  through  a 
contractor  will  establish  a  data  bank  to 
collect  and  disseminate  information 
concerning:  (1)  Medical  malpractice 
actions  or  claims  for  which  payment  is 
made;  (2)  licensure  disciplinary  actions 
by  Boards  of  .Medical  Examiners,  and  (3) 
adverse  actions  on  clinical  privileges 
taken  by  health  care  entities. 

The  data  bank  will  be  maintained  by 
a  private  contractor,  whose  name, 
address,  and  telephone  number  will  be 
announced  in  the  final  publication  of  the 
system  notice.  The  contractor  will  be 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  this  records 
system. 

Definitions  in  this  system  notice: 

The  term  "health  care  practitioner" 
includes  physicians,  dentists,  nurses, 
optometrists,  pharmacists,  podiatrists, 
and  other  health  care  practitioners 
licensed  or  otherwise  authorized  by  a 
State. 

The  term  "Board  of  Medical 
Examiners  '  includes  any  such  Board,  a 
body  comparable  to  such  a  Board  (as 


determined  by  a  State)  with  the 
responsibility  for  the  licensing  of 
physicians,  and  any  subdivision  of  such 
a  Board  or  body. 

The  term  "Health  Care  Entity" 
includes  a  hospital,  health  maintenance 
organization,  or  group  medical 
practitioner. 

B.  The  Privacy  Act  permits  disclosure 
of  information  without  the  consent  of 
the  subject  individual  for  "routine  uses," 
that  is,  disclosure  which  is  compatible 
with  the  purpose  for  which  the  data  are 
collected.  Accordingly,  six  routine  uses 
for  information  in  this  system  of  records 
have  been  established. 

The  first  routine  use  permits 
disclosure  to  each  hospital  concerning  a 
health  care  practitioner  who  is  on  its 
medical  staff  (courtesy  or  otherwise)  or 
has  clinical  privileges  at  the  hospital 
and  for  the  purpose  of  screening  such 
individuals  who  apply  for  a  staff 
position  or  clinical  privilege  at  the 
hospital.  Records  may  also  be  disclosed 
to  a  hospital  at  such  other  times  as  it 
requests  them.  This  enables  the  hosptial 
to  meet  the  requirement  of  the  Health 
Care  Quality  improvement  Act  of  1986 
which  provides  that  each  hospital  every 
two  years  shall  request  information  from 
the  system  on  each  practitioner  on  its 
medical  staff  or  holding  clinical 
privileges. 

The  second  routine  use  will  permit 
HRSA  to  disclose  records  to  other 
health  care  entities,  such  as  health 
maintenance  organizations  and  group 
medical  practices  which  provide  health 
care  service  and  follow  a  formal 
professional  review  process,  as  they 
enter  an  employment  or  affiliation 
relationship  with  a  health  care 
practitioner,  or  to  which  the  health  care 
practitioner  has  applied  for  clinical 
privileges  or  appointment  to  the  medical 
staff.  The  purpose  of  the  disclosures  is 
to  further  the  quality  of  the  health  care 
provided  by  these  entities. 

The  third  routine  use  will  permit 
HRSA  to  disclose  to  a  State  licensing 
board  conducting  a  review  of  the 
individual  to  aid  the  Board  in  meeting  its 
responsibility  to  protect  the  health  of  the 
population  in  its  jurisdiction. 

The  fourth  routine  use  will  permit 
HRSA  to  disclose  records  to  an  attorney 
who  has  filed  a  malpractice  action  or 
claim  on  behalf  of  a  client  with  State  or 
Federal  court  or  other  adjudicatory  body 
regarding  a  specific  health  care 
practitioner,  for  use  solely  with  respect 
to  litigation  resulting  from  the  action  or 
claim. 

The  fifth  routine  use  will  permit 
disclosure  to  any  Federal  entity, 
employing  a  health  care  practitioner  or 
having  the  authority  to  sanction  such 
practitioners  covered  by  a  Federal 


program,  which  (a)  enters  into  a 
memorandum  of  agreement  with  HHS, 
(2)  conducts  a  formal  professional 
review  process  in  determining  an 
adverse  action  against  a  practitioner, 
and  (3)  maintains  a  Privacy  Act  system 
of  records  regarding  information 
collected  on  the  health  care 
practitioners  it  employs.  The  purpose  of 
the  disclosure  is  to  further  the  quality  of 
the  health  care  provided  by  these 
entities. 

These  Federal  entities  include  the 
Department  of  Defense  and  the  Veterans 
Administration,  which  will  contribute 
data  to  and  withdraw  data  from  the 
system.  They  will  request  data  on  their 
staff  every  two  years  and  also  will 
check  with  the  system  on  a  practitioner 
prior  to  reaching  a  medical  staff  or 
clinical  privileging  affiliation  agreement 
with  the  individual. 

The  sixth  routine  use  provides  for 
disclosure  to  the  Department  of  Justice 
should  the  Department  become  a 
defendant  in  litigation  to  enable  the 
Department  to  present  an  effective 
defense,  provided  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

C.  Safeguards  have  been  established 
to  insure  that  no  unauthorized  personnel 
has  access  to  this  information.  The 
safeguards  in  this  notice  have  been 
prepared  to  reflect  the  minimum 
safeguards  which  HRS.A  and  the 
contractor  will  maintain.  Safeguards 
will  be  periodically  reviewed  by  the 
Project  Officer,  ADP  Systems  Security 
Officer,  and  the  Contractor  to  assure  the 
confidentiality  and  security  of  the  data 
is  strictly  enforced. 

Dated:  September  9,  1987. 
Wilford  ].  Forbush, 

Deputy  Assistant  Secretary  for  Health 
Operations  and  Director,  Office  of 
Management,  PHS, 

09-15-0054 

SYSTEM  NAME: 

I 

Health  Care  Practitioner  Adverse 
Credentialing  Data  Bank,  HHS-/HRSA/ 
BHPr. 

SECURITY  classification: 
None, 


SYSTEM  location: 

Records  in  this  system  will  be  located 
at  a  facility  under  contract  to  the  Bureau 
of  Health  Professions  (BHPr),  Health 
Resources  and  Services  Adm.inistration 
(HRSA).  The  contractor  and  facility 
location(s)  will  be  announced  in  the 
final  publication  of  this  system  notice. 
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CATEGORIES  OF  INDrVIDUALS  COVERED  BV  THE 
SYSTEM: 

Health  care  practitioners,  including 
physicians,  dentists,  nurses, 
optometrists,  pharmacists,  podiatrists. 
and  all  other  health  care  practitioners 
licensed  or  otherwise  authorized  by  a 
State,  against  whom  specified  adverse 
credentialing  actions  have  been  taken  or 
for  whom  malpractice  compensation  has 
been  paid. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

1.  For  malpractice  compensation.  The 
health  care  practitioner's  namefs);  work 
and  home  addresses;  professional 
school  attended  with  date  of  graduation; 
license  numberls);  board  certification; 
Drug  Enforcement  Administration  (DEA) 
registration  number;  Social  Security 
number  if  known;  known  hospital 
affiliations;  the  name  and  address  of  the 
entity,  such  as  insurance  companies, 
paying  as  well  as  the  name,  title,  and 
phone  number  of  the  individual 
reporting  on  behalf  of  the  paying  entity: 
the  file  number  on  the  claim;  date  of 
incident;  date  of  judgment  or  settlement; 
and  amount  of  payment  with  the  terms. 

2.  Far  State  Medical  Board  action. 
Health  Care  Practitioner's  nam,e(s); 
work  and  home  addresses:  professional 
school  attended  with  date  of  graduation; 
license  number(s);  board  certification; 
DEA  number;  Social  Security  number  if 
known;  the  Board  action,  such  as 
revocation  or  suspension  of  the 
physician's  license,  censures, 
reprimands,  or  placing  individual  on 
probation:  classification  of  the  action  by 
code,  and  date  of  action  with  the 
effective  date. 

3.  For  adverse  clinical  privilege 
action.  Health  Care  Practitioner's 
name(s).  work  and  home  addresses. 
professional  school  attended  with  date 
of  graduation,  license  number(s).  board 
certification,  DEA  number.  Social 
Security  number  if  known:  action  taken. 
and  date  of  action  wMth  the  effective 
date. 

For  categories  1.  2,  and  3,  a  brief 
description  of  the  acts  or  omissions  and 
injuries  or  illnesses  upon  which  the 
action  or  claim  was  based  also  is 
included. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Health  Care  Quality  Improvement  Act 
of  1986.  section  424(b)  (42  U.S.C. 
11134(b))  authorizes  the  maintenance  of 
records  of  medical  malpractice 
payments,  disciplinary  actions  taken  by 
Boards  of  Medical  Examiners,  and 
professional  review  actions  taken  by 
health  care  entities. 


PURPOSE(S): 

The  purpose  of  the  system  is  to:  (1) 
Collect  from  insurance  companies, 
health  care  entities,  and  State  licensing 
boards  information  affecting  the 
professional  qualifications  of  health 
care  practitioners:  and  (2)  disseminate 
data  on  adverse  actions  taken  against 
health  care  practitioners  to  health  care 
entities,  which  may  employ  them,  and  to 
State  licensure  boards,  as  mandated  by 
law. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

HRSA  may  disclose  data  to. 

1.  Each  hospital  requesting  data 
concerning  a  health  care  practitioner 
who  is  on  its  medical  staff  (courtesy  or 
otherwise)  or  has  clinical  privileges  at 
the  hospital,  and  for  the  purpose  of 
screening  the  professional  qualification 
of  such  individuals  who  seek  staff 
positions  or  clinical  privileges  at  the 
hospital.  Records  also  may  be  disclosed 
to  a  requesting  hospital  at  such  other 
times  as  it  needs  them.  This  enables  the 
hospital  to  meet  the  requirement  of  the 
Health  Care  Quality  Improvement  Act  of 
1986  which  also  requires  each  hospital 
every  two  years  to  request  data  from  the 
system  regarding  each  practitioner  on  its 
medical  staff  or  who  holds  clinical 
privileges, 

2.  Other  health  care  entitites,  such  as 
health  maintenance  organizations  and 
group  medical  practices  which  provide 
health  care  services  and  follow  a  formal 
professional  review  process,  as  they 
enter  an  employm.ent  or  affiliation 
relationship  w^ith  a  health  care 
practitioner,  or  to  which  the  health  care 
practitioner  has  applied  for  clinical 
privileges  or  appointment  to  the  medical 
staff.  The  purj)ose  of  the  disclosures  is 
to  identify  health  care  practitioners 
whose  qualification  may  be 
unsatisfactory 

3.  A  State  licensing  board  conducting 
a  review  of  the  individual  to  aid  the 
Board  in  meeting  its  responsibility  to 
protect  the  health  of  the  population  in  its 
jurisdiction. 

4.  An  attorney  who  has  filed  a 
malpractice  action  or  claim  on  behalf  of 
a  client  with  a  State  or  Federal  court  or 
other  adjudicatory  body  regarding  a 
specific  health  care  practitioner  for  use 
solely  with  respect  to  litigation  resulting 
from  the  action  or  claim. 

5.  Any  Federal  entity,  employing  a 
health  care  practitioner  or  having  the 
authority  to  sanction  such  practitioners 
covered  by  a  Federal  program,  which  (1) 
Enters  into  a  memorandum  of  agreement 
with  HHS;  (2)  conducts  a  formal 
professional  review  process  in 
determining  an  adverse  action  against  a 


practitioner  and  (3)  maintains  a  Privacy 

Act  system  of  records  regarding  the 
health  care  practitioners  it  employs. 

This  includes  the  Department  of 
Defense  and  the  Veterans 
Administration  which  will  contribute 
data  to  and  withdraw  data  from  the 
system.  They  will  request  data  on  their 
staff  every  two  years  and  also  will 
request  information  on  a  practitioner 
who  seeks  a  medical  staff  position  or 
clinical  privileges. 

6.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (bj  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
effect  directly  the  operation  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  a  claim  against  the  Public 
Health  Service  based  upon  an 
indvidual's  mental  or  physical  condition 
and  alleged  to  have  arisen  because  of 
activities  of  the  Public  Health  Service  in 
connection  with  such  individual, 
disclosure  may  be  made  to  the 
Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  that  such  disclousure 
is  compatible  with  the  purpose  for 
which  the  records  were  collected. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVINO,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  file  folders, 
magnetic  tape,  and  disc  packs. 

RETRIEV  ABILITY: 

At  least  two  identifier  levels  will  be 
used,  such  as;  (1)  Name,  individual 
practitioner's  identifying  number 
assigned  in  the  system:  and  (2) 
professional  school  attended  and  date  of 
graduation.  Other  identifiers  may  be 
State  license  number(s).  Federal  and 
State  Drug  Enforcement  Administration 
registration  numbers,  and  Social 
Security  number  if  known. 

SAFEGUARDS: 

1.  Authorized  Users:  Access  is  limited 

to  authorized  BHPr  and  contract 
personnel  responsible  for  administering 
the  program.  Authorized  personnel 
include  the  Svstem  Manager  and  Project 
Officer,  and  HRSA  ADP  Systems 
Security  Officer;  and  the  contractor's 
employees  and  officials,  computer 
personnel,  and  program  managers  who 
have  responsibilities  of  implementing 
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the  program.  Both  URS.A  and  the 
contractor  shall  maintain  current  lists  of 
aiithorized  users. 

2.  Physical  Safeguards:  Magnetic 
tapes,  disc  packs,  computer  equipment, 
and  hard  copy  files  are  stored  in  areas 
where  fire  and  life  safety  codes  are 
strictly  enforced.  All  automated  and 
ror.automated  documents  are  protected 
on  a  24  hour  basis  m  locked  storage 
areas.  Security  guards  perform  random 
checks  on  the  physical  security  of  the 
rt'curds  storage  areas. 

3.  Procedural  Safeguards:  A  password 
is  required  to  access  the  terminal  and  a 
data  set  name  controls  the  release  of 
data  to  oPiy  authorized  users.  All  users 
of  personal  information  in  connection 
with  the  performance  of  their  jobs 
protect  information  from  public  view 
and  from  unauthorized  personnel 
entering  an  unsupervised  office.  All 
authorizing  users  will  sign  a 
nondisclosure  statement. 

Access  to  records  is  limited  to  those 
staff  members  trained  in  a('cordance 
with  the  Privacy  Act  and  ADP  security 
procedures.  The  contractor  is  required  to 
assure  the  confidentiality  safeguards  of 
these  records  and  to  comply  with  all 
provisions  of  the  Privacy  Act.  All 
individuals  who  have  access  to  these 
records  m.ust  have  the  appropriate  ADP 
security  clearances.  Privacy  Act  and 
ADP  system  security  requirements  are 
included  in  the  contract.  The  BFiPr 
Project  Officer  and  the  System  Manager 
ovt>rsee  compliance  with  these 
requirements.  URSA  authorized  users 
will  make  site  visits  to  the  contractor's 
facilities  to  assure  security  and  Privacy 
Act  compliance. 

The  safeguards  described  above  were 
established  in  accordance  with  DHiiS 
Chapter  45-13  and  supplementary 
Chapter  PHS  hf:  45-13  of  the  General 
Administration  Manual;  and  the  DHHS 
Information  Resources  Management 
Manual,  Part  6.  "ADP  System.s  Security." 

RETENTION  AND  DISPOSAL: 

Each  record  shall  be  disposed  of  15 
years  beyond  the  known  death  date  of 
the  practitioner  or  15  years  beyond  the 
date  of  an  individual's  estimated  age  of 
70.  This  retention  span  is  established 
because  im.posters  frequently  claim  the 
credentials  of  deceased  practitioners  in 
order  to  aS'empt  to  "provide  care." 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Deputy  Director,  Bureau  of  Health 
F>rofessions,  Room  8-05,  Parklawn 
Building.  5600  Fishers  Lane,  Rockville, 
MD  20357. 

NOTIFICATION  PROCEDURES: 

Requests  by  mail:  To  determine  if  a 
record  exists  about  you,  write  to  the 


contractor  operating  the  bank  (see 
SYSTEM  LOCATION).  The  request  must 
contain  the  name  and  address  of  the 
individual,  the  identifier  number 
assigned  to  that  practitioner  by  the 
system  with  the  first  admission  of  data 
about  him/her  into  the  bank,  the  name 
of  the  professional  school  attended  and 
the  date  of  graduation,  license 
number(s).  State  and  Federal  Drug 
Enforcement  Administration  registration 
number,  Social  Security  number  if  the 
individual  wishes  to  provide  it;  a  written 
statement  that  the  requester  is  the 
person  he/she  claims  to  be  and  that  he/ 
she  understands  that  the  request  or 
acquisition  of  records  pertaining  to 
another  individual  under  false  pretenses 
is  a  criminal  offense  subject  to  a  S5,000 
fine. 

Requests  in  person;  The  individual 
must  meet  all  the  requirements  slated 
above  for  a  request  by  mail,  providing 
the  information  in  written  form.  The 
individual  should  recognize  that  in  order 
to  maintain  confidentiality,  and  thus  the 
accuracy  of  data  released  through 
repeated  internal  verification,  securing 
the  information  by  request  in  person  will 
be  time  consuming. 

Requests  by  telephone:  Since  positive 
identification  of  the  caller  cannot  be 
established,  telephone  requests  are  not 
honored. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  also  provide  a 
reasonable  description  of  the  record 
being  sought.  Requesters  also  may 
request  an  accounting  of  disclosures 
that  have  been  made  of  their  records,  if 
any. 

CONTESTING  RECORD  PROCEDURES: 

Any  physician  or  health  care 
practitioner  may  dispute  the  accuracy  of 
information  in  the  data  system 
concerning  himself/herself. 

1.  Procedures  for  filing  a  dispute.  The 
practitioner: 

a.  informs  the  System  Manager  and 
the  reporting  entity,  in  writing,  of  the 
disagreement,  and  the  basis  for  it; 

b.  requests  simultaneously  that  the 
disputed  information  be  entered  into  a 
"disputed"  status  and  be  reported  to 
inquirers  as  being  in  a  "disputed"  status; 
and 

c.  enters  into  discussion  with  the 
reporting  entity  to  resolve  the  dispute. 

2.  Procedures  for  revising  disputed 
information. 

a.  If  the  reporting  entity  revises  the 
information  originally  submitted  to  the 
data  system,  the  System  Manager  will 
notify  all  entities  to  whom  reports  have 
been  sent  that  the  original  information 
has  been  revised. 


UM  I 


b.  If  the  reporting  entity  fails  to  revise 
the  reported  information,  the  System 
Manager  will,  upon  request,  review  the 
written  information  submitted  by  both 
parties  (the  physician  or  health  care 
practitioner  and  the  reporting  entity), 
and  related  information  which  is 
available,  including,  but  not  limited  to, 
that  available  from  m.alpractice  insurers, 
test  examination  results.  State 
administrative  procedures  and  judicial 
decisions,  and  the  Health  Care 
Financing  Adm.inistration.  After  review, 
the  System  Manager  will  either: 

(1)  Continue  to  note  the  information 
as  "disputed,"  and  include  a  brief 
statement  by  the  physician  or  health 
care  practitioner  describing  the 
disagreement  concerning  the 
information;  or 

(2)  Send  corrected  information  to 
previous  inquirers  if  the  System 
Manager  concludes  that  the  information 
was  incorrect. 

RECORD  SOURCE  CATEGORIES: 

Individuals  whose  records  are 
contained  in  the  system;  insurance 
companies  which  have  paid  or  are 
paying  malpractice  settlements  or 
judgments;  State  Medical  Boards;  State 
Dental  Boards;  State  Licensing  Boards, 
health  care  entities;  the  Drug 
Enforcement  Agency;  and  Federal 
organizations  who  employ  health  care 
practitioners. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 


(FR 
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BILLING  CODE  4160-1S-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-920-07-4111-15;  W-765171 

Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease; 
Fremont  County,  WY 

September  4,  1987. 

Pursuant  to  the  provisions  of  Pub.  L. 
97-451,  96  Stat.  2462-2466,  and 
Regulation  43  CFR  3108.2-3(a)  and  (b)(1), 
a  petition  for  reinstatem.ent  of  oil  and 
gas  lease  W-76517  for  lands  in  Fremont 
County,  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  S7  per  acre,  or  fraction  thereof, 
per  year  and  16-/b  percent,  respectively. 
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The  lessee  has  paid  the  required  S500 
administrative  fee  and  $125  to  reimburse 
the  Department  for  the  cost  of  this 
Federal  Register  notice.  The  lessee  has 
met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  \V-76517  effective  May  1, 1987, 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 
Fred  O'Feirall, 

Acting  Chief.  Leasing  Section. 
[FR  Doc.  87-21005  Filed  9-11-87;  8:45  am] 

BILLING  CODE  4310-22-M 


I WY-920-07-4 111  - 1 5;  W-7  5062  i 

Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease; 
Natrona  County,  WY 

September  4, 1987. 

Pursuant  to  the  provisions  of  Pub.  L. 

97-451.  96  Stat.  2462-2466.  and 
Regulation  43  CFR  3108.2-3(a)  and  (b)(l], 
a  petition  for  reinstatement  of  oil  and 
gas  lease  W-75062  for  lands  in  Natrona 
County,  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
term.ination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  S5  per  acre,  or  fraction  thereof. 
per  year  and  16%  percent,  respectively. 

The  lessee  has  paid  the  required  5500 
adm.inistrative  fee  and  Sl25  to  reimburse 
the  Department  for  the  cost  of  the 
Federal  Register  notice.  The  lessee  has 
met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.SC. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  W-75062  effective  [uly  1, 1987, 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 
Fred  OTeiraU, 

Acting  Chief.  Leasing  Section. 
[FR  Doc  8"-21006  Filed  9-11-87;  8:45  am] 
BILLING  COOE  4310-22-H 


Minerals  Management  Service 

Outer  Continental  Shelf  Operations; 
Souttiern  California  OCS,  Lease  Sale 

AGENCY:  Minerals  Management  Service, 
Pacific  OCS  Region,  Interior, 


action:  Announcement  of  public 

scoping  meetings  for  Proposed  Offshore 
Oil  and  Gas  Lease  Sale  95.  southern 
California. 

SUMMARY:  This  notice  announces  four 
public  scoping  meetings  to  be  held 
regarding  the  proposed  Offshore  Oil  and 
Gas  Lease  Sale  95.  southern  California. 
The  purpose  of  these  scoping  meetings 
is  to  indicate  the  area  to  be  studied, 
gather  public  information,  identify  sale 
related  issues  and  concerns,  and  review 
the  offshore  teasing  process.  The 
meetings  will  be  held  in  Santa  Maria, 
Ventura,  Long  Beach,  and  Oceanside, 
California. 

DATES  AND  ADDRESSES:  The  public 
meeting  dates  and  locations  are  as 
follow^s:  October  14. 1987.  Santa  Maria 
Inn,  801  S.  Broadway,  in  Santa  Maria, 
CA.;  October  16.  1987.  McBnde  Building, 
Ventura  County  Fairgrounds.  10  W. 
Harbor  Blvd.,  in  Ventura,  CA;  October 
20, 1987.  Long  Beach  Convention  and 
Entertainment  Center,  300  E.  Ocean 
Blvd.,  in  Long  Beach,  CA.;  and  October 
22.  1987,  El  Camino  Country  Club.  3202 
Vista  Way  in  Oceanside,  CA.  An 
opportunity  to  make  public  statements 
will  be  provided  at  each  meeting.  All 
four  meetings  will  begin  at  9  a.m.  and 
continue  until  8  p.m.  or  until  all 
information  is  received.  The  written 
scoping  comment  period  closes  October 
9, 1987.  Written  scoping  comments 
should  be  sent  to  the  address  below, 
however  written  statements  submitted 
at  the  scoping  meetings  will  be 
considered  and  evaluated. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  W.  Hampton.  Sale  95  EIS 
Coordinator.  Environmental  Assessment 
Section,  Office  of  Leasing  and 
Environment,  Minerals  Management 
Service.  1340  W'est  Sixth  Streei.  Los 
Angeles.  CA  90017.  (213)  894-6744,  or 
FTS  798-6744. 

SUPPLEMENTARY  INFORMATION:  On  July 

9, 1987  (52  FR  25956).  MMS  published 
notices  in  the  Federal  Register  (Volume 
52.  Number  131}  announcing  the  Call  for 
Information  and  Nominations  and  the 
Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement  (EIS) 
for  the  proposed  Offshore  Oil  and  Gas 
Lease  Sale  95.  southern  Cai:fornia.  This 
began  the  pre-lease  process  leading  to 
the  lease  sale  tentatively  scheduled  for 
September.  1989.  and  opened  the  public 
scoping  period.  To  ensure  that  public 
concerns  and  issues  are  identified,  and 
to  assist  the  technical  staff  preparing  the 
EIS  in  incorporating  these  concerns  into 
the  pre-lease  process,  four  public 
scoping  meetings  are  scheduled.  At 
these  meetings  concerned  citizens, 
interest  groups,  representatives  of 


governmental  agencies  and  the  oil 
industry,  will  have  the  opportunity  to 
meet  individually  with  MMS  technical 
staff  to  discuss  issues  of  concern,  make 
public  statements,  and  hear  a  brief 
overview  of  the  offshore  leasing 
program.  The  written  scoping  comment 
period  formally  ends  on  October  9, 1987. 
All  comments  received  at  the  scoping 
meetings  will  be  evaluated  and 
considered  during  the  EIS  preparation 
process.  There  will  be  several  other 
periods  prior  to  the  lease  sale  where  the 
public  will  have  opportunities  to 
comment  on  both  the  EIS  and  the 
proposal,  including  the  period  following 
the  release  of  the  draft  EIS. 

Dated:  September  4.  1987. 
William  E.  Grant, 

Regional  Director,  Pacific  OCS  Region. 

Minerals  Management  Service. 

[FR  Doc.  87-21044  Filed  9-11-67;  8:45  am] 

BILUNG  COOE  4310-MR-M 


INTERSTATE  COMMERCE 
COMMISSION 

[  Finance  Docket  No.  3 1 1 07] 

Duluth,  Winnipeg  and  Pacific  Railway 
Co.,  Tracking  Rights,  Duluth,  Missabe 
&  Iron  Range  Railway  Co.;  Exemption 

Duluth.  Missabe  and  Iron  Range 
Railway  Company  (DM&IR)  has  agreed 
to  grant  overhead  trackage  rights  to 
Duluth,  Winnipeg  and  Pacific  Railway 
Company  (DWP)  between  mileposts 
21.66  and  23.0  on  DM&IR's  interstate 
division  at  Pokegama  yard.  Superior, 
WI,  a  distance  of  approximately  1.34 
miles.  The  trackage  rights  are  effective 
September  1,  1987. 

This  notice  is  filed  under  49  CFR 
1180.3(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  stay  the 
transaction. 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  will  be  protected 
pursuant  to  Norfolk  and  Western  Ry. 
Co.— Trackage  Rights— BW  354  l.C.C. 
605  (1978),  as  modified  in  Mendocino 
Coast  Rv..  Inc. — Lease  and  Operate,  360 
l.C.C,  653  (1980). » 

Dated:  September  4, 1987. 


'  The  Railway  L,abor  Executives'  Association  has 
filed  a  request  for  labor  protection.  Since  this 
transaction  involves  an  exemption  from  49  U.S.C. 
11343.  whereby  the  imposition  of  labor  protective 
conditions  is  mandatory,  those  conditions  have 
been  routinely  imposed. 
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By  the  Commispion.  Jane  F.  Mackail. 
Director,  Office  of  Proceedings. 
Kathleen  M.  King, 
Acting  Secretary. 

[VR  Doc.  87-Zn80  Filed  9-11-87;  8;45  am] 
BILLING  cooe  nus-oi-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  87-731 

NASA  Advisory  Council;  Establlstiment 
of  Space  Station  Advisory  Committee 
and  Renewal  of  Council 

agency:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  Establishment  of 
Space  Station  Advisory  Committee  and 
Renewal  of  Council. 

summary:  Pursuant  to  section  14(b)(1)  of 
the  Federal  Advisory'  Committee  Act, 
F'ub.  L.  92^63.  and  after  consultation 
with  the  Committee  Management 
Secretariat,  General  Services 
Administration,  the  National 
Aeronautics  and  Space  Administration 
has  determined  that  establishment  of 
ti;e  Space  Station  Advisory  Committee 
of  the  .NASA  Advisory  Council  is  in  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  upon 
NASA  by  law.  NASA  has  also 
determined  that  renewal  of  the 
following  NASA  advisory  committees  is 
in  each  case  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  upon  NASA  by  law: 
NASA  Advisory  Council  (NAC); 
Aeronautics  Advisory  Committee; 
.•^.eronautics  Advisory  Committee; 

Subcommittee  on  Aviation  Safety 

Reporting  System; 
History  Advisory  Committee; 
Life  Sciences  Advisory  Committee; 
Space  Applications  Advisory 

Committee: 
Space  and  Earth  Science  Advisory 

Committee; 
Space  Systems  and  Technology 

Advisory  Committee. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr  Nathaniel  B.  Cohen,  National 
Aeronautics  and  Space  Administration, 
Code  F,  Washington,  DC  20546  (202/453- 
8335). 

SUPPLEMENTARY  INFORMATION:  The 

fcnction  of  the  Council  is  to  consult  with 
and  advise  the  NASA  Administrator  or 
designee  with  respect  to  plans  for,  work 
in  progress  on,  and  accomplishments  of 
NASA's  aeronautics  and  space 
programs.  The  Space  Station  Advisory 
Committee  will  be  concerned  with  all 
f.icets  of  the  Space  Station  Program,  but 
specifically  including:  (1)  Technical 


matters  of  design  development,  and 
construction  of  the  initial  station 
complex;  (2)  adequacy  of  and  plans  for 
verification  of  designs;  (3)  agency 
preparations  to  use  the  station  in  all 
relevant  disciplines;  (4)  agency 
preparations  to  operate  and  support  the 
station,  including  transportation 
support;  (5)  safety  of  crew  and 
equipment;  (6)  participation  in  the 
program  by  interests  other  than  NASA 
(government  and  private,  domestic  and 
foreign);  and  [7)  station  evolution,  and 
the  role  of  the  station  in  the  long-term, 
strategic  plans  of  the  agency. 

Richard  L  Daniels, 

Advisoiy  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration, 

September  3, 1987. 

[FR  Doc.  87-21036  Filed  9-11-87;  8:45  am] 

BXUNQ  COOE  7SHM)1-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADIMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

AGENCY:  National  Archives  and  Records 

Administration,  Office  of  Records 

Administration. 

action:  Notice  of  availability  of 

proposed  records  schedules;  request  for 

comments. 

summary:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  (1)  propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce  the 
retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
public  comments  on  such  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
DATE:  Requests  for  copies  must  be 
received  in  writing  on  or  before  October 
29, 1987.  Once  the  appraisal  of  the 
records  is  completed,  NARA  will  send  a 
copy  of  the  schedule.  The  requester  will 
be  given  30  days  to  submit  comments. 
ADDRESS:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR),  National 
Archives  and  Records  Administration, 


Washington.  DC  20408.  Requesters  must 
cite  the  control  number  assigned  to  each 
schedule  when  requesting  a  copy.  The 
control  number  appears  in  parentheses 
immediately  after  the  name  of  the 
requesting  agency. 

SUPPLEMENTARY  INFORMATION:  Each 
year  U.S.  Government  agencies  create 
billions  of  records  on  paper,  film 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  and 
interests  of  the  Government  and  of 
private  persons  directly  affected  by  the 
Government's  activities,  and  historical 
or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be  furnished 
to  each  requester. 

Schedules  Pending 

1.  Department  of  the  Air  Force,  Nl- 
AFU-86-3.  Records  concerning  standard 
reporting  designators  used  to  identify 
selected  equipment  in  the  Air  Force 
inventory. 

2.  Department  of  the  Air  Force, 
Directorate  of  Administration  (Nl-AFU- 
87-14).  Records  relating  to  non-technical 
graphics  produced  at  the  base  level. 

3.  Department  of  the  Air  Force,  (Nl- 
AFU-87-35).  Short-term  promotion 
records. 

4.  Department  of  Agriculture,  Forest 
Service  (Nl-95-87-3).  Records  created 
during  the  rulemaking  process  (case  files 
for  specific  rules  and  policies  have  been 


UM  I 
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designated  for  eventual  transfer  to  the 
National  Archives). 

5.  Department  of  Agriculture,  Forest 
Service.  Fire  and  Aviation  Staff  (Nl-95- 
87-18).  Cooperative  Fire  Protection 
Program  poster  artv^-ork. 

6.  Department  of  Commerce,  National 
Production  Authority  (Nl-151-87-15). 
Records  of  the  National  Production 
Authority  relating  to  scrap  and  salvage. 

7.  Commodity  Futures  Trading 
Commission,  Office  of  Administrative 
Services,  (Nl-180-fl7-l).  Tradmg 
registration  and  surveillance  records. 

8.  Farm  Credit  Admmistration, 
Records  and  Projects  Division  (Nl-103- 
87-1).  Stockholder  agreements  of  the 
Baltimore  Bank  for  Cooperatives. 

9.  Department  of  Justice,  Civil 
Division.  Foreign  Litigation  Section  (Nl- 
131-87-3).  Looted  securities  claim  case 
files.  1943-59,  of  the  Office  of  Alien 
Property. 

10.  Departm.ent  of  State,  Brussels 
Universal  and  International  Exhibition 
of  1958  (Nl-43-87-2).  Aerial  film 
depicting  an  unidentified  rural  area. 
Records  of  historical  value  are 
permanent. 

11.  Department  of  State.  Bureau  of 
Economic  and  Business  Affairs. 
Executive  Office  (N 1-59-87-10).  Data 
Bank  of  Economic  Officers. 

12.  Veterans  Administration, 
Department  of  Medicine  and  Surgery 
(Nl-15-87-4).  Medical  records.  (This 
comprehensive  schedule  provides  for 
the  long  term  retention  of  the  patient 
medical  files). 

Dated:  September  3,  1987. 
Frank  G.  Burke, 

Acting  Archivist  of  the  United  States. 
IFR  Doc.  87-21018  Filed  9-1^7;  8:45  am] 
BtLUNG  CODE  751S-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  National  Endowment  for  the 

Humanities. 
action:  Notice. 

summary:  The  National  Endowment  for 
the  Humanities  (NEH)  has  sent  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposals  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
DATE:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  October  14,  1987. 
ADDRESS:  Send  comments  to  Ms.  Ingrid 
Foreman.  Management  Assistant, 


National  Endowment  for  the 
Humanities,  Administrative  Service 
Office,  Room  202, 1100  Pennsylvania 
Avenue  NW.,  Washington,  DC  20596 
(202)  78&-0233  and  Ms.  Elaina  Norden, 
Office  of  Management  and  Budget.  New 
Executive  Office  Building.  726  Jackson 
Place  NW.,  Room  3208.  Washington.  DC 
20503  (202)  395-6880. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Ingrid  of  Foreman,  National 
Endoment  for  the  Humanities. 
Administrative  Service  Office.  Room 
202,  HOC  Pennsylvania  Avenue  NW.. 
Washington,  DC  20596  (202)  786-0233 
from  whom  copies  of  forms  and 
supporting  documents  are  available. 
SUPPLEMENTARY  INFORMATION:  All  of  the 
entries  are  grouped  into  new  forms, 
revisions,  or  extensions.  Each  entry  is 
issued  by  NEH  and  contains  the 
following  information;  (1)  the  title  of  the 
form;  (2)  the  agency  form  number,  if 
applicable;  (3)  how  often  the  form  must 
be  filled  out;  (4)  who  will  be  required  or 
asked  to  report;  (5)  what  form  will  be 
used  for  (6)  an  estimate  of  the  number 
of  responses;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  fill  out  of  the 
form.  None  of  these  entries  are  subject 
to  44  U.S.C.  3504(h). 

Category  ELxtension 

Title:  NEH-Division  of  Fellowships  and 
Seminars-Guidelines  and  Application 
Instruction  for  Directors,  Summer 
Seminars  for  School  Teachers 
F>rogram 

Form  Number.  3136-0095 

Frequency  of  Collection:  Collection 
occurs  once  yearly,  according  to 
individual  program  application 
deadline 

Respondents:  University  and  college 
faculty 

Use:  The  guidelines  and  application 
instructions  provide  direction  for 
preparing  narrative  and  budgetary- 
parts  of  applicants  for  grant  funds  and 
request  additional  information 
regarding  grants  recently  received  by 
applicants 
Estimated  Number  of  Respondents:  805 
Estimated  Hours  for  Respondents  to 
Provide  Information:  3,220 

Title:  NEH-Division  of  Fellowships  and 
Seminars-Guidelines  and  Application 
Instruction  for  Participants.  Summer 
Seminars  for  School  Teachers 
Program 

Form  Number.  3136-0097 

Frequency  of  Collection:  Collection 
occurs  once  yearly,  according  to 
individual  program  application 
deadline 

Respondents:  School  Teachers  and  other 
school  personnel 


Use:  The  guidelines  and  application 

instructions  provide  direction  for 
preparing  applicants  for  grant  funds 
and  request  additional  information 
regarding  grants  recently  received  by 
applicants 

Estimated  Number  of  Respondents: 
8,430 

Estimated  Hours  for  Respondents  to 
Provide  Information:  25.290 

Susan  Metts, 

Assistant  Chairman  of  Administration. 

[FR  Doc  87-21041  Filed  9-11-87;  8:45  am] 

BILLING  COD£  7S36-01-y 


National  Endowment  for  the  Arts; 
Tilted  Arc  Site  Review  Advisory 
Committee;  Notice  of  Renewal 

In  accordance  with  provisions  of  the 
Federal  Advisor^'  Committee  Act  (Pub. 
L.  92^63).  section  10(a)(4)  of  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended  (20 
U.S.C.  959(a)(4)  and  Paragraph  9  of 
Office  Management  and  Budget  Circular 
A-63)  notice  is  hereby  given  that 
renewal  of  the  Tilted  Arc  Site  Review 
Advisory  Comjnittee  has  been  approved 
by  the  Chairman  of  the  National 
Endowmient  for  the  Arts  for  a  period  of 
one  year  from  the  date  this  Charter  is 
filed.  In  response  to  a  request  by  the 
General  Ser\'ices  Administration  (GSA). 
the  committee  will  review  and  make 
recommendations  on  the 
appropriateness  or  inappropnateness  of 
proposed  sites  for  the  relocation  of  a 
sculpture  entitled  Tilted  Arc  by  Richard 
Serra.  This  Com.mittee  will  report  its 
recommendations  to  the  Administrator 
of  the  GSA  or  the  Administrator's 
designee,  through  the  Chairman  of  the 
Arts  Endowment. 

This  charter  will  be  filed  with  the 
standing  Committees  of  the  Senate  and 
the  House  of  Representatives  having 
legislative  jurisdiction  over  the 
Endowment  and  with  the  Library  of 
Congress. 
Yvonne  M,  Sabine, 

A  ctmg  Director,  Office  of  Council  and  Panel, 
National  Endowment  for  the  Arts. 
September  9.  1987. 

[FR  Doc  8--21104  Filed  9-11-87:  8:45  am] 

BILLING  CX)OE  7537-01-11 


NUCLEAR  REGULATORY 
COMMISSION 

American  Nuclear  Society  Executive 
Workshops  on  the  Utility/NRC 
Interface. 

agency:  Nuclear  Regulatory 
Commission. 
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ACTION:  Notice  of  conferences. 

SUMMARY:  .\RC  staff  will  participate  in 
Executive  Workshops  sponsored  by  the 
American  Nuclear  Society  on  the 
subject  of  the  Utility/.NRC  Interface. 
date:  October  13-15.  1987  (Central 
Workshop). 

location:  Bethesda,  MD  (Central 

Workshop). 

CONTACT  FOR  FURTHER  INFORMATION: 

Information  on  meeting  locations, 
conference  fees  and  registration 
procedures  may  be  obtained  by  writing 
ur  calling  the  American  Nuclear  Society, 
Meetings,  Department,  555  North 
Kensington,  Avenue,  LaCrange  Park,  IL 
60525;  (312)  352-6611.  Inquiries  regarding 
the  Central  Workshop  should  be  made 
prior  to  October  2,  1967. 
SUPPLEMENTARY  INFORMATION:  The 

Centra!  Workshop,  to  be  held  in 
Eethesda,  MD,  October  13-15.  1987.  will 
provide  information  to  improve 
communications  and  the  overall 
effectiveness  of  the  operations-related 
interface  between  utilities  and  the  NRC. 
Subsequent  regional  workshops  will  be 
held  to  apply  the  results  of  the  central 
meeting  to  situations  in  the  specific 
regions.  Tentative  regional  workshop 
dates  are  as  follows: 

•  Regions  !V  and  V,  November  19-21. 
1987,  Los  Angeles,  CA. 

•  Region  II,  lanuary  10-12,  1988. 
Atlanta,  CA. 

•  Region  I,  February  28-March  2. 
1986,  Philadelphia,  P.^. 

•  Region  III,  March  20-22, 1988, 
Chicago,  IL. 

Dated  at  Bethesda,  MD  this  8th  day  of 

September  1987. 
For  Nuclear  Regulatory  Commission. 

lames  C.  Partiow. 

Director  Division  of  Reactor  Inspection  and 
Safeguards.  Office  of  Nuclear  Reactor 

Hegulation. 

\tK  Doc.  87-21057  Filed  9-11-87;  8:45  am] 

BILUNG  CODE  7S90-01-M 


Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  on  TVA 
Organizational  Issues;  Meeting 

The  ACRS  Subcommittee  on  TVA 
Organizational  Issues  will  hold  a 
meeting  on  October  2,  1987,  Room  1046, 
1717  H  Street,  NW.,  Washington,  DC. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Friday,  October  2. 1987—6:30  A.M.  Until 
the  Conclusion  of  Business 

The  Subcommittee  will  review  the 


safety  issues  associated  with  TV'A 
management  reorganization  and  the 
Sequoyah  restart. 

Oral  statements  may  be  presented  by 
member  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Person  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  members  named  below 
as  far  in  advance  as  in  advance  as  is 
practicable  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
its  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ARCS  staff  member.  Dr. 
Richard  Savio  (telephone  202/634-3267) 
between  8:15  a.m.  and  5:00  p.m.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  which  may 
have  occurred. 

Date:  September  9.  1987. 

Morton  W.  Libarkin, 

Assistant  Executive  Director  for  Project 
Review. 

|FR  Doc.  87-21054  Filed  »-ll-87;  8:45  am] 

BIU.ING  CODE  7S9<M)1-M 


Advisory  Committee  on  Reactor 
Safeguards  Meeting  of  the  Auxiliary 
Systems  Subcommittee;  Char»ge  of 
Date 

The  ACRS  Subcommittee  meeting  on 
Auxiliary  Systems  scheduled  to  be  held 
on  September  30, 1987,  notice  of  which 
was  published  in  the  Federal  Register  on 
August  14,  1987  (52  FR  30473),  has  been 
postponed  to  October  1,  1987,  8:30  A.M., 
Room  1046.  1717  H  Street  NW., 
Washington,  DC.  All  other  items 


pertaining  to  this  meeting  remain  the 
same  as  previously  published. 

Date:  September  9,  1987. 
Morton  W.  Libarkin, 
Assistant  Executive  Director  for  Project 
Review. 
jFR  Doc.  87-21055  Filed  9-11-87;  8:45  amj 

BILLING  CODE  7S90-01-M 


Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  on  Extreme 
External  Phenomena;  Change  of  Date 

The  ACRS  Extreme  External 
Phenomena  Subcommittee  meeting 
scheduled  for  September  17, 1987  has 
been  rescheduled  for  9:00  A.M.. 
Tuesday.  September  29.  1987.  All  other 
items  pertaining  to  this  meeting  remain 
the  same  as  previously  published  in  the 
Federal  Register  dated  Friday,  August 
21,  1987  (52  FR  31685). 

Date:  September  9. 1987. 

Morton  W.  Libarkin, 

Assistant  Executive  Director  for  Project 
Review. 

(FR  Doc.  87-21056  Filed  9-11-87;  8:45  am] 

BILLING  CODE  7S90-01-M 


I  Docket  No.  30-20294  Ucense  No.  35- 
23134-01  EA  87-172] 

Order  Suspending  License  (Effective 
Immediately)  and  Order  to  Show 
Cause;  Log-Tec 

I 

Log-Tec,  (Licensee)  P.O.  Box  61, 
Cleveland.  Oklahoma  74020  is  the  holder 
of  a  Byproduct  Material  License  issued 
by  the  Nuclear  Regulatory  Commission 
(NRC/Commission)  on  June  14, 1984 
pursuant  to  10  CFR  Part  30.  The  license 
is  due  to  expire  on  June  30, 1989.  The 
license  authorizes  the  Licensee  to 
possess  and  use  licensed  materials 
(americium-241  and  cesium-137  sources 
of  up  to  4.6  and  10  curies  per  source, 
respectively)  in  oil  and  gas  well  logging. 
The  license  specifies  that  sources  shall 
be  used  by.  or  under  the  supen,  ision  and 
in  the  physical  presence  of.  Hector 
Apodaca  or  Roger  Couffer.  Mr.  Apodaca 
is  no  longer  employed  by  Log-Tec  and  is 
no  longer  a  part  owner  of  Log-Tec. 
Presently,  Mr.  Couffer  is  the  sole 
proprietor  of  Log-Tec.  Mr.  Couffer  is  an 
experienced  well  logger  who  has  been 
employed  at  four  other  well  logging 
companies  and  who  has  been  involved 
in  licensed  activities  since  April  1974  as 
a  user,  supervisor,  or  owner. 


UM  i 
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On  August  19,  1987,  a  routine  N'RC 
inspection  was  conducted  at  Log-Tec 
facilities  in  Cleveland,  Oklahoma. 
During  the  course  of  the  inspection,  the 
NRC  inspector  determined  that  the 
Licensee  was  in  apparent  violation  of 
seven  regulatory  requirements.  These 
apparent  violations  included  the  failure 
to  (a)  store  radioactive  material  at  an 
authorized  location,  (b)  survey  storage 
facilities,  (c)  provide  for  personnel 
monitoring,  (dj  maintain  utilization 
records,  (e)  properly  label  radioactive 
shipping  packages,  (f)  perform  leak  tests 
on  sealed  sources,  and  (g)  calibrate 
survey  instruments.  When  these 
apparent  violations  were  discussed  with 
Mr.  Couffer.  the  company's  sole 
proprietor,  the  NRC  inspector  was  told 
that  the  Licensee's  sources  had  not  been 
used  since  about  June  1986. 

Contrary  to  the  above,  on  August  21, 
1987,  the  President  of  Inland  Oil 
Corporation  provided  a  sworn  statement 
that  the  Licensee  had  conducted  well 
logging  operations  for  Inland  Oil 
Corporation  on  July  9, 1987.  According 
to  the  President,  he  and  another  person 
witnessed  Mr.  Couffer  conducting  the 
logging  process.  Inland  Oil  Corporation 
also  provided  NRC  with  written 
documentation  (i.e.,  neutron  log) 
received  from  the  Licensee  that  verified 
the  results  of  the  logging  process. 

On  August  21,  1987.  an  NRC 
investigator  and  an  NRC  inspector 
interviewed  Mr.  Couffer  about  the  use  of 
radioactive  sources.  Again,  Mr.  Couffer 
reiterated  that  he  had  done  no  logging 
using  radioactive  sources  since  June 
1986.  However,  when  confronted  with 
the  copy  of  the  neutron  log  recei\'ed 
from  Inland  Oil  Corporation,  Mr.  Couffer 
admitted  that  he  had  performed  this 
work  and  had  used  a  radioactive  source 
to  do  so.  Also,  Mr.  Couffer  stated  that  he 
had  no  records  of  his  work  at  Inland  Oil. 
Mr.  Couffer  said  that  he  told  the  NRC 
inspector  that  he  had  not  used 
radioactive  sources  because  he  knew  his 
records  were  not  up-to-date  and  he  was 
afraid  to  admit  this.  Mr.  Couffer  stated 
that  he  had  none  of  the  records  required 
by  NRC  and  never  thought  about 
keeping  such  records.  He  stated  that  his 
survey  equipment  was  out  of  calibration 
because  he  did  not  have  the  money  for 
such  maintenance.  Mr.  Couffer  also 
admitted  that  he  had  not  used  film 
badges  in  a  long  time  because  he  could 
not  afford  such  associated  expenses. 
Also,  Mr.  Couffer  admitted  that  he, 
doing  business  as  (dba)  Log-Tec.  had 
conducted  licensed  well  logging 
activities  for  other  comipanies  (i.e., 
Continental  Oil.  [GW.  and  Covenant 
Oil)  since  June  1986  besides  that  done 
for  Inland  Oil  Corporation.  NRC 


contacted  and  subsequently  obtained 
Inland  Oil  Corporation  company 
neutron  ray  logs  that  document  Mr. 
Couffer's  use  of  radioactive  sources  for 
logging  operations  on  September  9,  1986, 
December  10,  1986.  and  June  30. 1987. 

Ill 

.Mr.  Couffer's  action  in  deceiving  the 
NRC  inspector  demonstrates  that  he  is 
untrustworthy  and  uncommitted  in  his 
compliance  with  Com.mission 
requirements.  Therefore.  I  lack  the 
requisite  reasonable  assurance  that  Mr. 
Couffer,  dba  Log-Tec,  will  comply  with 
Commission  requirements  in  the  future. 
Accordingly,  1  have  determined  that  the 
public  health,  safety,  and  interest 
require  that  License  No.  35-23134-01  be 
suspended,  effective  immediately,  as 
described  below. 

I  have  further  determined  that 
pursuant  to  10  CFR  2.201(c)  and  2.202(f) 
no  prior  notice  is  required  and  that  the 
suspension  should  be  immediately 
effective  pending  further  Order. 

IV 

Accordingly,  in  view  of  the  foregoing 
and  pursuant  to  sections  81, 161b.,  161c., 
161i..  1610.,  182,  and  186  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  and  the 
Commission's  regulations  in  10  CP'R 
Section  2.202  and  10  CFR  Parts  30  and 
39,  It  is  hereby  ordered,  immediately 
effective,  that: 

A.  Activities  authorized  under  License 
No.  35-23134-01  are  suspended. 

B.  Mr.  Couffer,  dba  Log-Tec,  shall 
place  all  byproduct  material  in  his 
possession  in  locked  storage  and  within 
30  days  shall  transfer  such  material  to  a 
person  authorized  to  receive  the 
material  and  shall  notify  the  NRC 
Region  IV  office  upon  compliance. 

C.  Mr.  Couffer.  dba  Log-'Tec.  shall 
show  cause,  in  accordance  with  Section 
V  of  this  Order,  why  License  No.  35- 
23134-01  should  not  be  revoked. 

The  Regional  Administrator.  Region 
IV.  may  relax  or  rescind  any  of  the 
above  provisions  upon  demonstration  of 
good  cause  by  Mr.  Couffer.  dbt  Log-Tec. 


Pursuant  to  10  CFR  2.202(b).  Mr. 
Couffer,  dba  Log-Tec,  may  show  cause 
why  License  No,  35-23134-01  should  not 
be  re\oked  by  filing  a  written  answer 
under  oath  or  affirmation  within  twenty 
days  of  the  date  of  this  Order,  setting 
forth  the  matters  of  fact  and  law  on 
which  the  Licensee  relies.  Mr.  Couffer, 
dba  Log-Tec,  may  answer  this  Order,  as 
provided  in  10  CFR  2.202(d),  by 
consenting  to  the  provisions  specified  in 
Section  IV  above.  Upon  consent  of  Mr. 
Couffer,  dba  Log-Tec,  to  the  provisions 
set  forth  in  Section  IV  of  this  Order,  or 


upon  his  failure  to  file  an  answer  within 
the  specified  time,  the  provisions 
specified  in  Section  IV  above  shall  be 
final  without  further  Order. 

VI 

Pursuant  to  10  CFR  2.202(b).  Mr. 
Couffer.  dba  Log-Tec,  or  any  other 
person  adversely  affected  by  this  order 
may  request  a  hearing  within  twenty 
days  of  this  Order.  A  request  for  a 
hearing  should  be  clearly  marked  as  a 
"Request  for  an  Enforcement  Hearing" 
and  shall  be  addressed  to  the  Director, 
Office  of  Enforcement,  U.S.  Nuclear 
Regulatory  Commission.  ATTN: 
Document  Control  Desk.  Washington, 
DC  20555.  with  a  copy  to  the  Regional 
Adm.inistrator.  U.S.  Nuclear  Regulatory 
Commission,  Region  IV,  611  Ryan  Plaza 
Drive,  Suite  1000,  Arlington,  Texas 
76011.  If  a  person  other  than  Mr.  Couffer, 
dba  Log-Tec,  requests  a  hearing,  that 
person  shall  set  forth  with  particularity 
the  manner  in  which  the  petitioner's 
interest  is  adversely  affected  by  this 
Order  and  should  address  the  criteria 
set  forth  in  10  CFR  2.714(d).  An  answer 
to  this  Order  or  a  request  for  hearing 
shall  not  stay  the  immediate 
effectiveness  of  this  Order. 

If  a  hearing  is  requested  by  Mr. 
Couffer.  dba  Log-Tec.  or  a  person  whose 
interest  is  adversely  affected,  the 
Commission  shall  issue  an  Order 
designating  the  time  and  place  of  any 
hearing.  If  a  hearing  is  held,  the  issue  to 
be  considered  at  such  a  hearing  shall  be 
whether  this  Order  should  be  sustained. 

For  the  Nuclear  Regulatory  Commission. 
James  M.  Taylor, 

Deputy  Executive  Director  for  Regional 
Operations. 

Dated  at  Bethesda,  Maryland,  this  Bth  day 
of  September  1987. 

[FR  Doc.  87-21058  Filed  9-11-87;  8:45  am) 

BILLING  C00£  7S90-01-M 


[Docket  No.  30-22063  Ucense  No  29- 

20777-01  EA  87-156] 

Order  Modifying  License  (Effective 
Immediately);  Precision  Materials 
Corp. 

1 

Precision  Materials  Corporation  (the 
"licensee")  Replogle  Avenue,  Mine  Hill, 
New  Jersey  07801,  is  the  holder  of 
Byproduct  Material  License  .No.  29- 
20777-01,  which  authorizes  the  licensee 
to  possess  a  maximum  of  2,000,000 
curies  of  cobalt-60  as  sealed  sources  for 
use  in  a  custom  designed  O.MEGA 
irradiator  for  irradiation  of  certain 
materials.  The  license  was  issued  by  the 
Nuclear  Regulatory  Commission  (the 
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"Commission"  or  "NRC ")  on  March  29, 
1985,  was  most  recently  amended  on 
January  28. 1986.  and  is  due  to  expire  on 
March  31.  1990.  The  licensee  currently 
possesses  approximately  320.000  curies 
of  cobalt-60  installed  as  sealed  sources 
m  the  irradiator,  as  well  as 
approximately  30  cubic  feet  of 
contaminated  resins  from  the 
irradiator's  pool  water  demineralizer 
cleanup  system.  The  resins,  which  are 
stored  in  containers  above  the  irradiator 
cell,  apparently  were  contaminated 
when  the  sources  were  originally 
obtained  at  the  facility  since  the  casks 
used  to  transport  the  sources  were 
contaminated. 

II 

On  July  22-23,  1987,  an  NRC 
inspection  was  conducted  at  the 
licensee's  facility  in  Mine  Hill,  New 
Jersey.  Although  no  violations  of  NRC 
regulatory  requirements  were  identified 
during  the  inspection,  the  NRC  did  learn 
that  water  from  the  irradiator  pool  was 
leaking  from  an  unidentified  location  in 
the  pool.  The  .\'RC  inspectors  obtained 
samples  of  the  pool  water  directly  from 
the  pool  and  also  from  the  demineralizer 
cleanup  system.  Analysis  of  those 
samples  found  no  radioactivity  above 
background,  indicating  that  the 
encapsulated  cobalt-60  sources  stored  in 
the  pool  were  not  leaking. 

During  the  exit  interview  at  the 
conclusion  of  the  inspection,  the 
inspectors  were  informed  by  the 
licensee's  President  that  the  corporation 
(1)  had  insufficient  financial  resources 
to  continue  normal  operation  of  the 
facility.  (2)  was  anticipating  that  it 
would  default  on  its  debts,  and  (3)  was 
considering  bankruptcy  proceedings. 

In  view  of  these  inspection  findings 
with  respect  to  the  leaking  irradiator 
pool,  and  the  licensee's  apparent 
financial  difficulties,  the  NRC  Region  I, 
sent  a  Confirmatory  Action  Letter  to  the 
licensee  on  August  6,  1987,  to  confirm 
commitments  made  by  the  licensee's 
Comptroller,  who  was  also  one  of  the 
licensee's  three  Radiation  Safety 
Officers,  in  a  telephone  conversation 
with  Region  1  on  August  5, 1987. 
Specifically,  the  licensee  committed  to: 

1.  Initiate  daily  monitoring  of  the 
irradiator  pool  water  to  assure 
maintenance  of  appropriate  water  level 
and  detection  of  any  radioactive 
contaminants,  record  the  results  of  the 
monitoring,  and  promptly  submit  all 
data  collected  through  September  1, 
1987  to  the  NRC  Region  I  office,  with  an 
assessment  of  the  cause  of  the  water 
leakage  as  well  as  planned  corrective 
actions;  and. 

2.  Promptly  notify  the  NRC  Region  1 
office  uf  any  decision  to  terminate 


licensed  activities,  and  conform  with  the 
requirements  of  10  CFR  30.36(b) 
regarding  such  termination. 

Ill  I 

Subsequently,  on  August  26, 1987, 
NRC  Region  1  received  a  telephone  call 
from  the  licensee's  President  indicating 
that  the  three  designated  Radiation 
Safety  Officers  for  the  facility  (i.e.,  the 
President,  Vice-President  and 
Comptroller),  who  are  the  three 
individuals  with  primary  technical 
knowledge  concerning  operation  of  the 
facility,  would  be  resigning  as 
employees  of  Precision  Materials 
Corporation  by  September  4, 1987,  and 
that  none  of  the  remaining  employees 
had  sufficient  technical  knowledge 
concerning  the  facility  and  its 
associated  safety  controls  to  permit 
continued  operation.  As  a  result,  NRC 
Region  I  contacted  the  licensee's 
Chairman  of  the  Board  on  August  27. 
1987,  and  he  indicated  that  he  was 
unaware  of  these  planned  resignations. 
In  light  of  the  uncertainty  among  the 
licensee's  corporate  officers  toward 
operation  of  the  facility,  the  NRC 
initiated  a  conference  call  on  August  28, 
1987,  with  the  licensee's  President  (who 
is  also  one  of  the  four  members  of  the 
Board  of  Directors),  the  Chairman  of  the 
Board,  the  Chairman's  attorney,  and  a 
third  Board  member,  to  address  the 
licensee's  intentions  concerning 
continuation  of  licensed  activities. 
During  this  conference  call,  licensee 
representatives  did  not  agree  on  any 
particular  course  of  action,  and  the 
Chairman  of  the  Board  and  the  other 
Board  member  both  indicated  that  they 

(1)  had  very  little  knowledge  of  the 
technical  operation  of  the  facility  or  the 
technical  aspects  of  licensed  activities; 

(2)  were  unaware  that  the  President  and 
other  individuals  at  the  facility  with 
knowledge  of  facility  operation  were 
planning  to  resign;  and  (3)  could  not,  on 
such  short  notice,  provide  any  decision 
or  plan  concerning  the  future  of  licensed 
activities  at  their  facility. 

Subsequently,  on  August  31, 1987, 
NRC  Region  I  personnel  met  at  the 
licensee's  facility  with  the  licensee's 
Resident,  Vice  President,  the  fourth 
member  of  the  Board  of  Directors  (who 
did  not  participate  in  the  August  28, 1987 
conference  call)  and  representatives  of, 
and  attorneys  for,  Midlantic  National 
Bank,  the  primary  creditor  of  the  facility. 
The  Chairman  of  the  Board  and 
remaining  Board  member  were  aware  of 
this  meeting,  but  had  stated  during  the 
August  28, 1987  conference  call  that  they 
could  not  attend.  The  meeting  was 
conducted  to  discuss  the  licensee's 
plans  for  the  facility,  including  control 
and  disposition  of  the  radioactive 


material.  At  the  meeting,  the  NRC  was 
informed  that  (1)  water  was  leaking 
from  the  irradiator  pool  at  a  rate  of 
approximately  20  gallons/hour,  (2)  one 
of  the  Radiation  Safety  Officers 
(Comptroller)  had  resigned,  effective 
August  28,  1987,  and  (3)  the  other  two 
Radiation  Safety  Officers  [President  and 
Vice  President)  intended  to  resign 
effective  September  4, 1987  after  placing 
the  irradiator  in  a  shutdown  status  at 
that  time.  No  other  licensee 
representative  was  present  to  indicate 
what  arrangements,  if  any.  had  been 
made  for  maintaining  the  facility  in  a 
shutdown  status  beyond  September  4; 
obtaining  qualified  replacement 
personnel;  amending  the  license  in  light 
of  the  departure  of  key  technical 
personnel  required  by  the  license;  or 
developing  plans  for  control  and 
removal  of  the  radioactive  material. 

During  the  August  31, 1987  meeting, 
the  Midlantic  Bank  representatives 
orally  agreed  to  support  the  salaries  of 
certain  of  the  current  technical  and 
administrative  staff  at  the  facility  until 
September  11, 1987  in  order  to  provide 
more  time  to  resolve  issues  affecting  the 
disposition  of  the  radioactive  material, 
and  in  order  to  permit  the  licensee  to 
initiate  negotiations  with  other  parties 
for  prompt  removal  and  transfer  of  the 
radioactive  sources  from  the  facility  to 
an  authorized  recipient. 

IV 

In  light  of  the  current  financial  status 
of  this  licensee,  the  planned  resignations 
of  the  President  and  Vice  President  (the 
two  remaining  Radiation  Safety 
Officers),  the  apparent  lack  of  sufficient 
technical  knowledge  of  facility 
operation  by  any  remaining  employee, 
officer  or  director  of  the  corporation, 
and  the  continuing  problem  of  water 
leakage  from  the  irradiator  pool,  the 
NRC  no  longer  has  reasonable 
assurance  that  use  or  storage  of  licensed 
material  at  this  facility  will  be 
performed  safely  and  in  accordance 
with  the  terms  of  the  license.  Therefore. 
I  have  determined  that  operation  of  the 
irradiator  should  be  suspended,  and  the 
license  should  be  modified  to  require 
that  arrangements  be  made  to  either 
provide  a  basis  for  resumption  of 
operations,  as  set  forth  in  Section  V 
below,  or  to  promptly  transfer  all 
licensed  material  to  an  authorized 
recipient.  Further,  pursuant  to  10  CFR 
2.204, 1  have  determined  that  public 
health  and  safety  requires  that  these 
actions  be  made  immediately  effective. 


Accordingly,  pursuant  to  Sections  81, 
161b„  161c..  161i,.  and  161o.,  182,  and  186 


UM  I 
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of  the  Atomic  Energy  Act  of  1954.  as 
amended,  and  the  Commission's 
regulations  in  10  CFR  2.204  and  10  CFR 
Part  30,  it  is  hereby  ordered,  effective 
immediately,  that  license  No.  29-20777- 
01  is  modified  as  follows: 

A.  Operation  of  the  irradiator  is 
suspended  as  of  close  of  business 
September  4, 1987.  All  radioactive 
sources  shall  be  placed  and  maintained 
in  their  storage  position  in  the  irradiator 
pool  until  such  time  as  the  sources  are 
placed  in  NRC-approved  storage  casks 
or  shipping  casks; 

B.  Within  7  days  of  the  date  of  this 
Order,  the  licensee  shall  place  all 
radioactive  sources  in  .NRC-approved 
storage  casks  or  shipping  casks; 

C.  Until  such  time  as  the  sources  are 
placed  in  NRC-approved  storage  or 
shipping  casks,  the  licensee  shall 
perform  daily  monitoring  of  the 
irradiator  pool  to  determine  and 
maintain  the  water  level  and  detect  any 
radioactive  contaminants,  and  shall 
notify  by  phone  at  215-337-5280  the 
Director,  or  his  designee.  Division  of 
Radiation  Safety  and  Safeguards.  NRC 
Region  I,  of  the  results  of  the  monitoring 
by  close  of  business  of  the  next  business 
day. 

D.  Within  30  days  of  the  date  of  this 
Order,  the  licensee  shall  either: 

1.  Provide  the  Regional  Administrator, 
NRC  Region  1.  with  a  basis  for 
resumption  of  licensed  activities  in  the 
form  of  an  application  to  amend  License 
No.  29-20777-01,  and  include,  as  part  of 
that  basis: 

a.  Qualifications  of  personnel  who 
will  be  responsible  for  operation  of  the 
facility,  and  for  assuring  that  the  facility 
is  operated  safely  and  in  accordance 
with  NRC  regulations  and  the  conditions 
of  the  license: 

b.  Plans  for  performing  necessary 
repairs  to  the  irradiator  pool  prior  to  any 
resumption  of  operations:  and 

c.  A  description  of  financial  resources 
available  to  the  corporation  to  allow  it 
to  hire  qualified  personnel,  effect 
necessar>'  repairs,  and  to  resume  and 
conduct  licensed  acti\ities  in  a  safe 
manner:  or 

2.  Transfer  the  radioactive  sources  to 
another  NRC  or  Agreement  State 
licensee  authorized  to  receive  these 
sources,  and  provide  the  Regional 
Administrator.  NRC  Region  I.  in  writing. 
a  plan  for  assuring  that  all  radioactive 
waste  is  transferred  to  an  authorized 
recipient,  the  facility  is  decontaminated 
in  accordance  with  the  requirements  set 
forth  in  10  CFR  30.36,  and  approval  for 
release  of  the  facility  for  unrestricted 
use  is  obtained  from  the  Regional 
Administrator,  NRC  Region  I. 

E.  Notify  the  Director,  Division  of 
Radiation  Safety  and  Safeguards.  NRC 


Region  I.  by  telephone,  at  least  24  hours 
prior  to  any  movement  of  the  sources 
from  the  pool  and/or  the  facility. 

The  Regional  Administrator.  NRC 
Region  I.  may  relax  or  terminate  any  of 
these  conditions  for  good  cause. 

VI 

The  licensee  or  any  other  person 
adversely  affected  by  this  Order  may 
request  a  hearing  within  30  days  after 
issuance  of  this  Order.  Any  answer  to 
this  Order  or  any  request  for  hearing 
shall  be  submitted  to  the  Director.  Office 
of  Enforcement.  U.S.  .Nuclear  Regulatory 
Commission.  Washington.  DC  20555 
Copies  shall  also  be  sent  to  the 
Assistant  Genera!  Counsel  for 
Enforcement  at  the  same  address  and  to 
the  Regional  Administrator.  U.S. 
Nuclear  Regulatory  Commission,  Region 
I.  631  Park  Avenue.  King  of  Prussia, 
Pennsylvania  19406.  If  a  person  other 
than  the  licensee  requests  a  hearing, 
that  person  shall  set  forth  with 
particularity  the  manner  in  which  the 
petitioner's  interest  is  adversely  affected 
by  this  Order  and  should  address  the 
criteria  set  forth  m  10  CFR  2.714(d). 
Upon  the  failure  of  the  licensee  to 
answer  or  request  a  hearing  within  the 
specified  time,  this  Order  shall  be  final 
without  further  proceedings.  An  answer 
to  this  order  or  request  for  hearing  shall 
not  stay  the  immediate  effectiveness  of 
this  order. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  order 
designating  the  time  and  place  of  any 
hearing,  if  a  hearing  is  held,  the  issue  to 
be  considered  at  such  hearing  shall  be 
whether  this  Order  should  be  sustained. 

Dated  at  Bethesda,  Maryland,  this  4th  day 
of  September  1987. 

For  the  Nuclear  Regulatory  Commission. 

James  M.  Taylor, 

Deputy  Executive  Director  for  Regional 

Operations. 

[FR  Doc.  87-21059  Filed  9-11-87;  8:45  am] 
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[Docket  Nos.  50-272,  50-311] 

Exemption;  Public  Service  Electric  and 
Gas  Company,  (Salem  Nuclear 
Generating  Station,  Units  1  and  2) 

I 

Public  Service  Electric  and  Gas 

Company  {the  licensee)  holds  Facility 
Operating  License  Nos.  DPR-70  and 
DPR-75,  which  authorizes  operation  of 
the  Salem  Nuclear  Generating  Station, 
Units  No.  1  and  No.  2  (the  facilities  of 
Salem  1  and  2)  at  power  levels  not  in 
excess  of  3411  megawatts  thermal.  The 
licenses  provide,  among  other  things, 
that  the  facilities  are  subject  to  all  rules. 


regulations,  and  Orders  of  the  Nuclear 
Regulatory  Commission  {the 
Commission)  now  or  hereafter  in  effect. 

The  facilities  are  pressurized  water 
reactors  located  on  the  licensee's  site  in 
Salem  County,  New  Jersey. 

II 

Paragraph  III.D.2(b)(ii)  of  Appendix  ] 
of  10  CFR  Part  50  requires,  in  part,  that  a 
full  pressure  airlock  leakage  test  be 
performed  whenever  airlocks  are 
opened  and  when  containment  integrity 
is  not  required  by  the  plant's  Technical 
Specifications. 

Ill 

By  letter  dated  Apn!  11. 1986,  the 
licensee  requested  a  partial  Exemption 
from  the  requirement  of  10  CFR  Part  50, 
Appendix  J.  IIl.D.2(b)(ii)  identified  in  II 
above,  and  substitution  of  an  airlock 
door  seal  leakage  test  (Paragraph 
IIl.D.2{b)(iii)  of  Appendix  ].  10  CFR  Part 
50)  for  the  full  pressure  airlock  test 
otherwise  required  by  Paragraph 
IlI.D.2{b)(ii)  when  the  airlock  is  opened 
while  the  reactor  is  in  cold  shutdown 
(.Mode  5)  or  refueling  (Mode  6),  if  no 
maintenance  has  been  performed  on  the 
airlock  that  could  affect  its  sealing 
capability. 

By  letters  dated  August  29, 1986.  and 
March  13, 1987,  the  licensee  requested  a 
slightly  revised  exemption  that  would 
additionally  allow  the  door  seal  leakage 
rate  test  of  III.D.2{b)(iii)  to  be  used  when 
the  maintenance  affecting  the  airlocks 
sealing  capability  was  performed  only 
on  the  door  gaskets.  That  is,  door  seal 
testing  will  be  done  after  each  opening, 
after  maintenance  which  could  affect 
the  airlock  door  gaskets,  and  prior  to 
establishing  containment  integrity.  If 
maintenance  that  could  affect  sealing 
capability  has  been  performed  on  an 
airlock,  other  than  the  door  gaskets,  a 
full  pressure  airlock  test  must  still  be 
performed. 

If  an  airlock  is  opened  during  Modes  5 
and  6.  Paragraph  III.D.2(b)(ii)  of 
Appendix  J  requires  that  an  overall 
airlock  leakage  test  at  not  less  than  the 
calculated  peak  containment  pressure 
from  a  design-basis  LOCA  (Pa)  be 
conducted  before  plant  heatup  and 
startup  (i.e..  entering  Mode  4).  The 
existing  airlock  doors  are  so  designed 
that  a  full-pressure  (i.e..  Pa  =  47.0  psig) 
test  of  an  entire  airlock  can  only  be 
performed  after  strongbacks  (structural 
bracing)  have  been  installed  on  the 
inner  door.  Strongbacks  are  needed 
because  the  pressure  exerted  on  the 
inner  door  during  the  test  is  in  a 
direction  opposite  to  that  of  the  accident 
pressure  direction.  Installing 
strongbacks,  performing  the  test,  and 


removing  strongbacks  requires  at  least  8 
hours  per  airlock  (there  are  two 
airlocks)  during  which  access  through 
the  airlock  is  prohibited. 

If  the  periodic  6-month  test  of 
paragraph  ni.D.2(h)(i)  of  Appendix  J  and 
the  test  required  by  paragraph 
III  D.2(b)(iii)  of  Apendix  J  are  current,  no 
maintenance  (other  than  to  door 
gaskets)  has  been  performed  on  the 
airlock  that  could  affect  its  sealing 
capability,  the  airlock  is  properly  sealed, 
there  is  no  reason  to  expect  the  airlock 
to  leak  excessively  just  because  it  has 
been  opened  in  Mode  5  or  Mode  6. 

Accordingly,  the  Commission 
concludes  that  the  licensee's  proposed 
aproach  of  substituting  the  seal  leakage 
test  of  paragraph  lIl.D.2(b){iii]  for  the 
full  pressure  test  of  paragraph 
in,D.2(b)(ii)  of  Appendix  J  is  acceptable 
following  door  gasket  maintenance  and/ 
or  prior  to  entering  Mode  4. 
Furthermore,  the  licensee  has  committed 
to  m.eet  the  requirements  of  paragraph 
III.D.2(b)(ii)  of  Appendix  )  whenever 
other  m.aintenance  that  could  affect 
sealing  capability  has  been  performed 
on  the  airlock. 

The  special  circumstances  for  granting 
this  exemption  pursuant  to  10  CP'R  50.12 
have  also  been  identified.  The  purpose 
of  paragraph  III.D2(b)(ii)  is  to  ensure 
that  airlocks  are  properly  sealed  when 
containment  integrity  is  required.  The 
proposed  alternative  test  method  is 
sufficient  to  achieve  this  underlying 
purpose  in  that  it  provides  adequate 
assurance  of  continued  leaktight 
integrity  of  the  airlock.  Coni  ;quently, 
the  special  circumstances  described  by 
10  CFR  50.12(a](2)(ii)  and  (iii)  exist  in 
that  application  of  the  regulation  in 
these  particular  circumstances  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule  in  that  the  licensee 
has  proposed  an  acceptable  alternative 
test  method  that  accomplishes  the  intent 
of  the  regulation.  Compliance  would 
result  in  undue  hardship  that  would  be 
significantly  in  excess  of  that 
contemplated  when  the  regulation  was 
adopted  in  that  plant  startup  would  be 
delayed  while  an  overall  airlock  leakage 
test  was  performed  at  full  pressure.  The 
effort  and  delay  required  is  not 
warranted  by  the  resulting  safety 
benefit. 

IV 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12,  these  exemptions  are  authorized 
by  law  will  not  present  an  undue  risk  to 
the  public  health  and  safety,  and  is 
consistent  with  the  common  defense  and 
security.  The  Commission  further 
determines  that  special  circumstances 


described  by  10  CFR  50.12(a)(2)(ii)  and 
(iii)  exist  in  that  application  of  the 
regulation  in  the  particular 
circumstances  is  not  necessary  to 
achieve  the  underlying  purpose  of  the 
rule  in  that  Public  Service  has  proposed 
an  acceptable  alternative  test  method 
that  accomplishes  the  intent  of  the 
regulation. 

Accordingly,  the  Commission  hereby 
grants  the  exemption  as  described  in 
Section  III  above  from  10  CFR  Part  50, 
Appendix  J.  lIl.D.2(b)(ii). 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  Exemption  will  have  no 
significant  impact  on  the  environment 
(52  FR  29101,  August  5,  1987). 

This  Exemption  is  effective  upon 
issuance. 

Dated  at  Bethesda,  Maryland,  this  4th  day 
of  September  1987. 

For  the  Nuclear  Regulatory  Commission. 
Steven  A.  Varga, 

Director.  Division  of  Reactor  Projects  l/ll. 
Office  of  Nuclear  Reactor  Regulation. 
[PR  Doc.  87-21060  Filed  9-11-87;  8:45  am] 
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(Docket  No.  50-87] 

Proposed  Issuance  of  Orders 
Authorizing  DIspositiori  of  Component 
Parts  and  Terminating  Facility  License; 
Westinghouse  Electric  Corporation 
Nuclear  Training  Reactor 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  Orders 
authorizing  Westinghouse  Electric 
Corporation  (Westinghouse  or  the 
licensee)  to  dismantle  the  reactor 
facility  and  dispose  of  the  component 
parts,  and  termination  of  Facility 
Operating  License  No.  R-119,  in 
accordance  with  the  licensee's 
application  dated  July  8, 1987. 

The  first  of  these  Orders  would  be 
issued  following  the  Commission's 
review  and  approval  of  the  licensee's 
detailed  plan  for  decontamination  of  the 
facility  and  disposal  of  the  radioactive 
components,  or  some  alternate 
disposition  plan  for  the  facility.  This 
Order  would  authorize  implementation 
of  the  approved  plan.  Following 
completion  of  the  authorized  activities 
and  verification  by  the  Commission  that 
acceptable  radioactive  contamination 
levels  have  been  achieved,  the 
Commission  would  issue  a  second  Order 
terminating  the  facility  license  and  any 
further  NRC  jurisdiction  over  the 
facility.  Prior  to  issuance  of  each  Order, 
the  Commission  will  have  made  the 
findings  required  by  the  Atomic  Energy 


Act  of  1954,  as  amended  (the  Act),  and 
the  Commission's  regulations. 

By  October  14, 1987,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  subject  Orders  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  njle  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  inten,  ene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  action  under  consideration.  A 
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petitioner  who  fails  to  file  such  a 
supplement  which  satisifies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Attention: 
Docketing  and  Service  Section,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW., 
Washington,  DC  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  (800)  325-6000  (in  Missouri 
(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to  Lester 
S.  Rubenstein:  petitioner's  name  and 
telephone  number;  date  petition  was 
mailed;  Westinghouse:  and  publication 
date  and  page  number  of  the  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel-Bethesda.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  Ms,  Carol  Dalcanton, 
Westinghouse  Electric  Corporation.  P.O. 
Box  355,  Pittsburgh,  Pennsylvania  15230, 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitioner, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-{v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  application 
dated  July  8,  1987.  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  1717  H  Street, 
NW.,  Washington,  DC. 

Dated  at  Bethesda,  Maryland,  this  8th  day 
of  September  1987. 


For  the  Nuclear  Regulatory  Commission. 
Lester  S.  Rubenstein, 

Director.  Standardization  and  Non-Power 
Reactor  Project  Directorate.  Division  of 
Reactor  Projects  III.  IV.  V  and  Special 
Projects.  Office  of  Nuclear  Regulation. 
[PR  Doc.  87-21061  Filed  9-11-87;  8:45  am) 

BILLING  CODE  7590-01-11 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

SES  Performance  Review  Board 

agency:  Office  of  Personnel 

Management. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
name  of  a  new  member  of  the  0PM 
Performance  Review  Board. 

date:  August  31, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anne  A.  Andrews.  Policy  Development 
Branch.  Office  of  Personnel  and  EEO. 
Administration  Group.  Office  of 
Personnel  Management.  1900  E  Street 
NW.,  ■Washington.  DC  20415  (202)  632- 
9402. 

SUPPLEMENTARY  INFORMATION:  Section 
43141c)  (1)  through  (5)  of  Titie  5.  U.S.C, 
requires  each  agency  to  establish,  in 
accordance  with  regulations  prescribed 
by  the  Office  of  Personnel  Management, 
one  or  more  SES  performance  review 
boards.  The  board  shall  review  and 
evaluate  the  initial  appraisal  of  a  senior 
executive's  performance  by  the 
supervisor,  along  with  any 
recommendations  to  the  appointing 
authority  relative  to  the  performance  of 
the  senior  executive. 

Office  of  Personnel  Management. 

)ames  E.  Colvard, 

Deputy  Director. 

The  following  Senior  Executive 
Service  member  has  been  selected  to  fill 
a  vacancy  on  the  Performance  Review 
Board  of  the  Office  of  Personnel 
Management: 

Leonard  R.  Klein,  Deputy  Associate 
Director  for  Career  Entry. 

[FR  Doc.  87-21026  Filed  9-11-87;  8:45  am) 
BILLING  CODE  S32S-01-M 


President's  Commission  on 
Compensation  of  Career  Federal 
Executives;  Meeting 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Notice  of  closed  portion  of  a 

meeting. 


SUMMARY:  .-\s  set  out  in  a  notice 
published  m  the  Federal  Register  on 
August  27.  1987  (52  FR  32368),  the 
President's  Commission  on 
Compensation  of  Career  Federal 
Executives  is  holding  its  first  meeting  on 
September  17, 1987,  beginning  at  12:00 
noon,  in  room  4830  of  the  Department  of 
Commerce,  located  at  14th  and 
Constitution  Avenue,  NW.,  Washington. 
DC.  According  to  the  provisions  of 
section  10  of  the  Federal  Advisory 
Committee  Act  (Pub.  L,  92-463),  notice  is 
hereby  given  that  the  first  hour  of  that 
meeting  will  be  closed  so  that  the 
Commission  can  discuss  internal 
personnel  rules  and  practices. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
and  41  CFR  101.6.1023.  I  have 
determined  that  the  request  of  the 
Commission  to  close  the  first  hour  of 
this  meeting  is  consistent  with  both  that 
Act  and  the  Government  in  the  Sunshine 
Act  (Pub.  L  94-409)  at  5  U.S.C.  552b. 
Under  those  statutes,  portions  of  the 
meetings  of  Commissions  such  as  this 
one  can  be  closed  in  certain  limited 
circumstances.  One  of  those 
circumstances  is  when  a  portion  of  the 
meeting  is  likely  to  relate  solely  to 
internal  personnel  rules  and  practices. 
The  Government  in  the  Sunshine  Act,  as 
made  applicable  to  this  Commission  by 
the  Federal  Advisory  Committee  Act. 
provides,  at  5  U.S.C.  552b(c)(2),  such  an 
exemption  to  the  requirement  that 
meetings  be  open  to  the  public. 

The  Commission  has  requested  that 
the  first  hour  of  its  first  meeting  be 
closed  so  that  the  Commission  members 
can  discuss  internal  personnel  rules  and 
practices  that  must  be  reviewed  before 
the  Commission  can  begin  its  work.  I 
have  determined  that  the  Commission 
has  demonstrated  the  need  to  close  that 
portion  of  its  first  meeting  in  accordance 
with  the  aforementioned  exemption  to 
the  Government  in  the  Sunshine  Act. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ste\en  Gleason,  E\ecu!!\e  Director, 
President's  Commission  on 
Compensation  of  Career  Federal 
Executives.  Office  of  Personnel 
Management.  1900  E  Street,  .NW.,  Room 
5554.  Washington,  DC  20415,  632-6703. 

OFFICE  OF  PERSO.MNEL  MANAGEMENT 

Constance  Homer, 
Director. 

[FR  Doc.  87-21216  Filed  9-11-87: 10:29  am] 
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SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review 

ACTION:  Notice  of  reporting 
requirements  submitted  for  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S  C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  0MB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATE:  Comments  should  be  submitted 
Within  30  days  of  this  publication  in  the 
Federal  Register.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 

Copies:  Request  for  clearance  (S.F. 
83s),  supporting  statements,  and  other 
documents  submitted  to  OMB  for  review 
may  be  obtained  from  the  Agency 
Clearance  Officer.  Submit  comments  to 
the  Agency  Clearance  Officer  and  the 
OMB  Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT: 

Agency  Clearance  Officer  William 

Cline.  Small  Business  -Administration, 
1441  L  Street  .\W.,  Room  200, 
Washington,  DC  20416.  Telephone: 
(202) 653-8538 

OMB  Reviewer:  Robert  Neal,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  .Management  and  Budget, 
New  Executive  Office  Building, 
Washington,  DC  20503,  Telephone: 
(202) 395-7340 

Title:  Reporting  and  Recordkeeping 
Requirements  on  Lenders 

Frequency.  On  occasion 

Description  of  Respondents:  Information 
IS  necessary  for  SBA  to  communicate 
with  lender  in  the  processing  and 
servicing  of  loans. 

Annual  Responses:  2,410 

Annual  Burden  Hours:  4,820 

Type  of  Request:  Extension 

Title:  Application  for  Business  Loans 

Frequency.  On  occasion 

Description  of  Respondents:  The 
application  contains  information 
needed  to  make  sound  credit  decision 
in  accordance  with  SB.A  lending 
authority.  It  includes  the  identity  and 
address  of  applicant,  the  loan  amount 
and  its  use.  previous  government 
financing,  financial  and  management 
data,  agreements  and  certifications 
which  would  be  in  effect  if  the  loan  is 
made. 

Annual  Responses:  28.000 


Annual  Burden  Hours:  560,000 
Type  of  Request:  Extension 

Title:  Debt  Collection  Activities  and 
Financial  Statement  of  Debtor 

Form  No.  SBA  770 

Frequency.  On  occasion 

Description  of  Respondent.';:  The 
financial  information  on  the  SBA 
Form  770  is  necessary  in  making  a 
determination  regarding  the 
compromise  of  claims  and  other 
liquidation  proceedings  including 
litigation  by  the  Agency  and  the 
Department  of  Justice.  The  Debt 
Collection  Activities  involve 
communications  with  existing 
borrowers  of  SBA  who  have  defaulted 
in  scheduled  loan  repayment. 

Annual  Responses:  182,000 

Annual  Burden  Hours:  182,000 

Type  of  Request:  Extension 

Title:  Other  Borrower  Reports,  Records, 
and  Request 

Frequency.  On  occasion 

Description  of  Respondents:  A  variety  of 
the  requests  for  change  in  the  loan 
agreement  are  requested  by  the 
borrowers.  These  requests  and  the 
submission  of  financial  statements  by 
borrowers  are  received  and  examined 
by  SBA  loan  officers.  If  such 
requirements  were  not  made  of  the 
borrower,  the  Government  would  be 
denied  the  opportunity  to  react  to 
early  signs  of  financial  difficulty  and 
adverse  situations. 

Annual  Responses:  250,000 

Annual  Burden  Hours:  187,500 

Type  of  Request:  Extension 

William  Cline, 

Chief.  Administrative  Information  Branch, 

Small  Businees  Administration. 

September  9, 1987. 

[FR  Doc.  87-21093  Filed  9-1-87;  8:45  am] 

BILLING  C00£  (OZS-OI-M 

{Application  No.  03/03-01841 

Application  for  a  Small  Business 
Investment  Company  License;  Fidelcor 
Capital  Corp. 

An  application  for  a  license  to  operate 
as  a  small  business  investment  company 
under  the  provisions  of  the  Small 
Business  Investment  Act  of  1958,  as 
amended,  [15  U.S.C.  661,  et  seq.)  (the 
Act)  has  been  filed  by  Fidelcor  Capital 
Corp.  (the  Applicant),  123  S.  Broad 
Street,  Philadelphia,  Pennsylvania  19109, 
with  the  Small  Business  Administration 
(SBA)  pursuant  to  13  CFR  107.102  (1987). 

The  officers,  directors  and  sole 
shareholder  or  the  Applicant  are  as 
follows; 

Bruce  H.  Luehrs,  President/Director,  428 
Owen  Road,  Wynnewood, 
Pennsylvania  19096 


Elizabeth  T,  Crawford,  Vice  President/ 

Treasurer,  75  Militia  Hill  Dr.,  Wayne, 

Pennsylvania  19087 
Robert  E.  Keith.  Jr.,  Director,  749 

Campwoods  Road,  Villanova, 

Pennsylvania  19085 
Mark  J.  DeNino,  Director,  138  Montrose 

Ave.,  J^49,  Rosemont,  Pennsylvania 

19401 
Gerald  Blum,  Director,  360  East  72nd 

Street,  New  York,  New  York  10021 
Fidelcor  Capital  Management  Corp., 

Investment  Advisor,  123  S.  Broad 

Street,  Philadelphia,  Pennsylvania 

19109 
Fidelcor  Inc.,  Sole  Stockholder,  123  S. 

Broad  Street.  Ptiiladelphia. 

Pennsylvania  19109 

The  Applicant  will  be  a  wholly  owned 
subsidiary  of  Fidelcor,  Inc.,  a  bank 
holding  company  within  the  meaning  of 
the  Bank  Holding  Company  Act  of  1956. 
The  Officers  and  Directors  of  the 
Investment  Advisor  are  identical  to 
those  of  the  applicant.  There  is  no 
person  known  to  hold  beneficially  10 
percent  or  more  of  the  voting  securities 
Fidelcor.  Inc. 

The  Applicant,  a  Commonwealth  of 
Pennsylvania  Corporation,  will  begin 
operations  with  $15,000,000  of  paid-in 
capital  and  paid-in  surplus.  The 
Applicant  will  conduct  its  activities 
primarily  in  the  Delaware  Valley  area 
but  will  consider  investments  in 
businesses  in  ot|ier  areas  of  the  United 
States. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owner  and 
management,  and  the  probability  of 
successful  operations  of  the  company 
under  their  management,  including 
adequate  profitability  and  financial 
soundness,  in  accordance  with  the  Small 
Business  Investm.ent  Act  and  the  SBA 
Rules  and  Regulations. 

Notice  is  further  given  that  any  person 
may,  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice,  submit 
written  comments  on  the  proposed 
Applicant.  Any  such  communication 
should  be  addressed  to  the  Deputy 
Associate  Administrator  for  Investment, 
Small  Business  Administration,  1441  L 
Street  NW.,  Washington.  DC  20416. 

A  copy  of  this  Notice  shall  be 
published  in  a  newspaper  of  general 
circulation  in  the  Philadelphia, 
Pennsylvania  area. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies] 
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Ddted:  September  4.  1967. 

Robert  G.  Lineberry, 

Df-'puiy  Associate  Administrator  for 
Investment. 

(FR  Doc.  87-21092  Filed  9-11-87:  8:45  am] 

BILLING  CODE  S02S-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed 
During  ttie  Week  Ending  September  4, 
1987 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  Subpart  Q  of  the 
Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq).  The  due  dale  for 
answers,  conforming  application,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  No.  45121 

Date  Filed:  September  1. 1987, 
Due  Date  for  Answers.  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  September  29,  1987. 

Description:  Application  of 
Compagnie  Aeromaritime 
DAffretement.  pursuant  to  section  402 
of  the  Act  and  Subpart  Q  of  the 
Regulations  applies  for  a  foreign  air 
carrier  permit  to  conduct  U.S. -France 
passenger  and  cargo  charter  flights. 

Docket  No.  45122 

Date  Filed:  September  2, 1987. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  September  30, 1987. 

Description:  Application  of  Taquan 
Air  Service,  Inc.  pursuant  to  section  401 
of  the  Act  and  Subpart  Q  of  the 
Regulations  applies  for  a  certificate  of 
public  convenience  and  necessity  to 
engage  in  interstate  air  transportation 
(Points  in  Alaska). 

Docket  No.  45123 

Date  Filed:  September  2, 1987. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  September  30, 1987. 

Description:  Application  of  American 
Airlines,  Inc.  pursuant  to  section  401  of 
the  Act  and  Subpart  Q  of  the 
Regulations  applies  for  renewal  of  its 
certificate  of  public  convenience  and 


necessity  for  Route  370  (Dallas/Ft. 

Worth-London). 

Phyllis  T.  Kaylor, 

Chief.  Documentary  Services  Division. 

[FR  Doc.  87-21070  Filed  9-11-87;  8:45  am] 

BILLING  CODE  4910-62-M 

Coast  Guard 
[CGD  87-0661 

Meeting  of  the  Subcommittee  on 
Vapor  Control,  Chemical 
Transportation  Advisory  Committee 

agency:  Coast  Guard,  DOT, 
ACTION:  Notice  of  meeting. 

summary:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92^63;  5  U.S.C.  App.  I),  notice  is 
hereby  given  of  a  meeting  of  the 
Subcommittee  on  Vapor  Control  of  the 
Chemical  Transportation  .Advisory' 
Committee  (CTAC).  The  Subcommittee 
is  considering  requirements  for  tank 
vessels  and  waterfront  facilities  which 
use  vapor  control  systems.  The  meeting 
will  be  held  on  Thursday,  October  8, 
1987  and  Friday,  October  9, 1987,  in 
Rooms  8A.  B.  and  C.  Federal  Building 
lOA,  800  Independence  Avenue.  SW., 
Washington,  DC.  The  meeting  is 
scheduled  to  begin  at  9:00  a.m.  and  end 
at  5:00  p.m.  on  Thursday,  and  begin  at 
8:00  a.m.  and  end  at  3:00  p.m.  on  Friday. 
The  agenda  for  the  meeting  follows; 

1.  Call  to  order. 

2.  Opening  remarks, 

3.  Review  and  approval  of  the  minutes 
of  the  last  meeting. 

4.  Presentation  of  technical  papers 
relating  to  vapor  control  systems  and 
their  components. 

5.  Discussion  on  design  principles. 
necessary  technology  development,  and 
the  necessary  safety  features  for  vapor 
control  systems. 

6.  Assignment  of  Subcommittee  work. 

7.  Adjournment. 
Attendance  is  open  to  the  public. 

Members  of  the  public  may  present  oral 
statem.ents  at  tne  meeting.  Persons 
wishing  to  present  oral  statements 
should  notify  the  Executive  Director  of 
CTAC  no  later  than  five  days  before  the 
meeting.  Any  member  of  the  public  may 
present  a  written  statement  to  the 
Subcommittee  at  any  time. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Commander  R.H.  Fitch.  U.S. 
Coast  Guard  Headquarters  iG-NfTH-l), 


2100  Second  Street  SW.,  Washington. 
DC  20593-0001,  (202)  267-1217. 

Ddted:  September  9, 1987. 
J.W.  Kime, 

Rear  Admiral.  U.S.  Coast  Guard.  Chief  Office 

of  Marine  Safely.  Security  and  Environmental 

Protection. 

(FR  Doc.  87-21102  Filed  9-11-87;  8:45  am] 

BILLING  CODE  4910-14-M 


[CGD  87-067] 

Houston/Galveston  Navigation  Safety 
Advisory  Committee 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Ad\  isory  Committee  Act  (Pub. 
L,  92^63:  5  U.S.C.  App.  I)  notice  is 
hereby  given  of  the  Fifteenth  meeting  of 
the  Houston/Galveston  Navigation 
Safety  Advisory  Committee.  The 
m.eetmg  will  be  held  on  Thursday. 
September  24.  1987  in  the  conference 
room  of  the  Houston  Pilots  Office,  8150 
South  Loop  East,  Houston,  Texas.  The 
meeting  is  scheduled  to  begin  at 
approximately  9:30  a.m.  and  end  at 
approximately  1:00  p.m.  The  agenda  for 
the  meeting  consists  of  the  following 
items: 

l.Call  to  Order. 

2.  Discussion  of  previous 
recommendations  made  by  the 
Committee. 

3.  Presentation  of  any  additional  new 
items  for  consideration  of  the 
Committee. 

4.  Adjournment. 

The  purpose  of  this  Advisory 
Committee  is  to  provide 
recommendations  and  guidance  to  the 
Commander,  Eighth  Coast  Guard 
District  on  navigation  safety  maters 
affecting  the  Houston/Galveston  area. 

Attendance  is  open  to  the  public. 
Members  of  the  public  may  present 
written  or  oral  statements  at  the 
meeting. 

Additional  information  may  be 
obtained  from  Com.mander  V.  O. 
Eschenberg.  USCG,  Executive  Secretary, 
Houston/Galveston  .Navigation  Safety 
Advisory  Committee,  c/o  Commander, 
Eighth  Coast  Guard  District  (m).  Room 
1341.  Hale  Boggs  Federal  Building,  500 
Camp  Street.  New  Orleans.  LA  70130- 
3396,  telephone  number  (504)  589-6901. 

Dated:  August  10.  1987. 
|.D.  Sipes, 

Captain.  U.S.  Coast  Guard.  Acting 
Commander.  8th  Coast  Guard  District. 
[FR  Doc.  87-21103  Filed  9-11-B7;  8:45  am] 

BILLING  CODE  4910-14-M 


34736 


I 

Federal  Register  /  Vol.  52,  No.  177  /  Monday.  September  14.  1987  /  Notices 


Federal  Aviation  Administration 

Functions;  Flight  Service  Station 
Closure;  Dodge  City,  KS 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Flight  Service  Station  Closure; 
Dodge  City.  Kansas. 

summary:  Notice  is  hereby  given  that  on 
August  1, 1987,  the  Flight  Service  Station 
at  Dodge  City,  Kansas,  was  closed. 
Hereafter,  services  to  the  general  public 
at  Dodge  City,  Kansas,  will  be  provided 
by  the  Flight  Service  Station  at  Wichita, 
Kansas.  This  information  will  be 
reflected  in  the  next  issue  of  the  FAA 
Organizational  Statement. 

(Sec.  313(a),  72  Stat.  752;  49  U.S.C.  1334) 

Issued  in  Kansas  City.  Missouri,  on  .'August 
6.  1987. 

Clarence  E.  Newbem, 
Acting  Manager,  Air  Traffic  Division. 
(FR  Doc.  87-21010  Filed  9-11-87;  8:45  am] 

BILUMO  COOC  4910-1$-M 


Functions;  Right  Service  Station 
Closure,  Emporia,  KS 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Flight  Service  Station  Closure; 
Emporia.  Kansas. 

summary:  Notice  is  hereby  given  that  on 
.•\ugust  2. 1987,  the  Flight  Service  Station 
at  Emporia,  Kansas,  was  closed. 
Hereafter,  services  to  the  general  public 
at  Emporia.  Kansas,  will  be  provided  by 
the  Flight  Service  Station  at  Wichita, 
Kansas.  This  information  will  be 
reflected  in  the  next  issue  of  the  FAA 
Organizational  Statement. 

(Sec.  313(a),  72  Stat.  752;  49  U.S.C.  1354) 

Issued  in  Kansas  City,  Missouri,  on  August 
6, 1987. 

Clarence  E.  Newbem, 

Acting  Manager.  Air  Traffic  Division. 
(FR  Doc.  87-21011  Filed  9-11-87;  8:45  am] 

BILUNG  C00€  4910-13-M 


Functions;  Flight  Service  Station 
Closure,  Hill  City,  KS 

agency:  Federal  Aviation 
Administration  (FAA],  DOT. 

action:  Flight  Service  Station  Closure; 
Hill  City,  Kansas. 

summary:  Notice  is  hereby  given  that  on 
August  1,  1987,  the  Flight  Service  Station 
at  Hill  City,  Kansas,  was  closed. 
Hereafter,  services  to  the  general  public 
at  Hill  City,  Kansas,  will  be  provided  by 
the  Flight  Service  Station  at  Wichita, 
Kansas.  This  information  will  be 


reflected  in  the  next  issue  of  the  FAA 
Organizational  Statement. 

(Sec.  313(a),  72  Stat.  752;  49  U.S.C.  1354) 

Issued  in  Kansas  City,  Missouri,  on  August 
6,  1987. 

Clar«nce  E.  Newbem, 

Acting  Manager.  Air  Traffic  Division. 
(FR  Doc.  87-21012  Filed  9-11-87;  8:45  am) 

BILUNG  CODE  491I>-13-M 

DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

(Docket  No.  87-9] 

National  Bank  Capital  Forbearance 
Policies      I 

agency:  O^ice  of  the  Comptroller  of  the 
Currency.  Treasury. 
ACTION:  Notice  of  Revised  Policy 
Statement  on  Capital  Forbearance. 

summary:  The  Office  of  the  Comptroller 
of  the  Currency  (Office  or  OCC)  has 
revised  its  policy  statement  on  national 
bank  capital  forbearance  through 
issuance  of  Office  Banking  Circular  (BC- 
212  Supplement  ~2).  This  notice  is 
intended  to  provide  persons  in  related 
industries,  who  would  not  normally 
receive  copies  of  banking  circulars,  with 
the  text  revising  the  capital  forbearance 
policy. 

DATE:  BC-212  Supplement  #2  was  dated 
July  7, 190:*. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jon  Nagy,  National  Bank  Examiner, 
Commercial  Activities  Division,  (202) 
447-1164),  Office  of  the  Comptroller  of 
the  Currency.  Washington.  DC  20219. 
SUPPLEMENTARY  INFORMATION:  On 
March  28,  1986,  the  Office  promulgated 
BC-212  containing  its  national  bank 
capital  forbearance  policies.  On  April 
23, 1986,  the  Office  pubHshed  in  the 
Federal  Register  those  same  forbearance 
policies  (51  FR  15305).  Under  BC-212, 
and  similar  actions  by  the  Federal 
Deposit  Insurance  Corporation  (FDIC) 
and  the  Board  of  governors  of  the 
Federal  Reserve  System,  capital 
forbearance  was  available  to  well- 
managed  banks  with  loan 
concentrations  in  the  agricultural  or  oil 
and  gas  sectors  of  the  economy.  Banks 
could  apply  for  capital  forbearance  only 
until  the  end  of  1987. 

Since  banks  are  continuing  to 
experience  problems  as  a  result  of  a 
protracted  recovery  in  some  economic 
sectors,  the  Office,  on  July  7, 1987, 
issued  Banking  Circular  BC-212 
Supplement  ^2.  That  Supplement 
amends  the  capital  forbearance  policy 
guidelines  and  make  them  more  flexible. 


The  FDIC  guidelines  (51  FR  26182)  were 
issued  on  July  13.  1987. 

In  announcing  the  Office's  changes, 
the  Comptroller  stressed  that  the  bank 
regulators  would  not  use  the  capital 
forbearance  guidelines  to  permit 
insolvent  banks  to  remain  open  and 
cautioned  that  low  capital  ratios  may 
threaten  a  bank's  survival.  More  than 
two-thirds  of  the  national  banks  with 
less  than  four  percent  total  capital  at 
year-end  1985  failed  within  18  months. 

The  major  changes  in  the  capital 
forbearance  guidelines  are: 

•  The  deadline  for  applying  for 
capital  forbearance  is  extended  two 
years  to  December  31, 1989;  the  period 
during  which  capital  must  be  restored  to 
normal  levels  is  also  extended  two 
years  to  January  1, 1995. 

•  Capital  forbearance  will  no  longer 
be  limited  to  banks  that  meet  the 
definition  of  agricultural  or  oil  and  gas 
banks.  Instead,  capital  forbearance  may 
be  approved  for  banks  that  can 
demonstrate  that  their  difficulties  are 
primarily  the  result  of  economic 
problems  beyond  bank  management's 
control.  Capital  forbearance  will  not  be 
approved  for  banks  whose  problems  are 
the  result  of  insider  abuse, 
mismanagement,  etc. 

•  A  bank  will  no  longer  have  to  have 
a  minimum  primary  capital  ratio  of  four 
percent  to  qualify  for  capital 
forbearance. 

•  The  Office  will  not  take 
enforcement  actions  concerning  capital 
against  banks  that  have  been  granted 
forbearance;  however,  the  Office  will 
not  take  enforcement  actions  concerning 
capital  against  banks  that  have  been 
granted  forbearance;  however,  the 
Office  may  take  enforcement  actions 
dealing  with  other  safety  and  soundness 
concerns  during  the  capital  forbearance 
period. 

The  full  text  of  (A)  the  Office's 
transmittal  letter  and  (B)  BC-212,  the 
revised  guidelines,  follow: 

A.  OCC  Transmittal  Utter  Dated  July  7, 1987 

To:  Chief  Executive  Officers  of  the  Bank 

Addressed 
Subject;  Revised  Capital  Fort)earance  Policy 

The  Office  of  the  Comptroller  of  the 
Currency  (OCC)  and  the  Federal  Deposit 
Insurance  Corporation  (FDIC)  are  amending 
their  capital  forbearance  guidelines. 

From  early  1988.  the  OCC,  the  FDIC  and 
the  Board  of  Governors  of  the  Federal 
Reserve  System  adopted  a  joint  statement  of 
policy  with  respect  to  capital  problems  being 
experienced  by  certain  banks  heavily 
impacted  by  depressed  economic  conditions 
in  agricultural  sectors  of  the  economy.  That 
policy,  which  was  subsequently  extended  to 
include  banks  with  concentrations  of  loans 
relating  to  the  oil  and  gas  industry,  was 
intended  to  provide  temporary  relief  to 
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qualifying  banks  from  normal  capital 
requirements,  where  such  capital  levels  have 
been  depleted  largely  as  a  result  of  loan 
losses  attributable  to  economic  conditions  in 
the  markets  served  by  such  banks  OCC 
guidelines  for  implementation  of  the  capital 
forbearance  portion  of  the  policy  were 
published  in  Banking  Circular  212  dated 
March  28.  1986.  Under  the  policy,  banks  were 
given  until  December  31. 1987  to  seek 
approval  for  capital  forbearance. 

While  some  improvements  in  the 
economies  of  the  agncultural  and  oil  and  gas 
regions  of  the  country  have  occurred,  there 
are  still  a  number  of  banks  in  those  areas 
which  continue  to  suffer  from  slow  economic 
recovery.  Consequently,  the  OCC  believes 
that  an  extension  of  the  expiration  date  for 
obtaining  capital  forbearance  is  warranted. 
Numerous  affected  banks  have  utilized  the 
policy,  but  it  could  be  further  strengthened  by 
broadening  its  applicability. 

Therefore,  the  OCC  and  the  FDIC  have 
decided  to  amend  their  capital  forberance 
guidelines  effective  immediately. 

All  eligible  banks  are  encouraged  to  apply 
for  the  capital  forbearance  program.  Some 
bankers  have  expressed  concern  that  an 
application  for  capital  forbearance  would 
trigger  an  examination  or  administrative 
action  against  the  bank.  Applying  will  not 
normally  tngger  immediate  examinations  or 
administrative  actions.  Banks  should  expect, 
as  a  normal  rule,  to  remain  under  the  same 
examination  schedule.  However,  an 
administrative  action,  if  appropriate.  couJd  be 
taken  if  unsafe  or  unsound  practices  are 
discovered. 

The  major  changes  to  the  existing 
guidelines  are; 

(a)  The  deadline  for  obtaining  approval  for 
capital  forbearance  is  extended  two  years  to 
December  31. 1989  and  correspondingly,  the 
period  during  which  capital  must  be  returned 
to  normal  levels  is  also  extended  two  years 
to  January  1. 1985. 

(b)  The  program  will  no  longer  be  limited  to 
banks  that  meet  the  definition  of  an 
agricultural/oil  and  gas  bank.  Any  bank  is  a 
candidate  for  capital  forbearance  if  it  can  be 
demonstrated  that  its  difficulties  are 
primarily  attributed  to  economic  problems 
beyond  the  control  of  management. 

{c)  The  minimum  capital  to  asset  ratio  set 
forth  in  the  orginal  guidelines  has  been 
eliminated. 

While  the  revised  guidelines  have 
eliminated  the  requirement  that  banks  must 
have  capital  to  asset  ratios  equal  to  or  greater 
than  4  percent,  banks  seeking  capital 
forbearance  should  be  aware  that:  (a)  Capital 
forbearance  will  not  be  approved  for 
insolvent  institutions  and  (b)  capital  plans 
must  offer  reasonable  assurance  of 
restoration  of  capital.  Prospects  for  approval 
of  capital  forbearance  for  banks  with  low 
capital  ratios  would  be  enhanced  if  the 
capital  plan  contemplates  an  external 
infusion  of  capital  over  the  course  of  the 
forbearance  period. 
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The  full  text  of  the  revised  guidelines  is 

attached, 

(signed) 

Robert  L  Clarke, 

Comptroller  of  the  Currency. 

B.  Banking  Issuance:  Banking  Circular 
BC-212  Supplement  «2  Dated  July  7, 
1987 

To:  Chief  Executive  Officers  of  All  National 
Banks.  Deputy  Comptrollers.  Department 
and  Division  Heads,  and  E.xamining 
Personnel 

I.  Introduction 

The  OCC  recongize  that  banks  serving  an 
undiversified  economic  sector  of  the  economy 

may  be  unusually  ad\erse!y  affected  if  that 
sector  expenences  a  severe,  unexpected  end 
protracted  downturn.  Such  banks  may  not  be 
able  to  raise  needed  capital  because  of  the 
temporary  unattractiveness  of  the  institutions 
and/or  their  market  area.  These  conditions 
may  exist  even  though  bank  management 
followed  prudent  banking  practices  and  had 
a  successful  performance  record  pnor  to  the 
economic  downturn.  In  light  of  these 
circumstances,  the  OCC  has  modified  its 
guidelines  for  capital  forbearance  to  provide 
greater  operational  flexibility  to  banks,  with 
concentrations  in  weak  economic  sectors, 
that  are  well  managed,  solvent  and  viable. 

This  Banking  Issuance  revises  and  replaces 
Section  111  and  eliminates  .Attachment  A  of 
Banking  Circular  212,  dated  March  28, 1986. 

n.  Revised  Capital  Forbearance  Guidelines 

The  revised  capital  forbearance  guidelines 
are  effective  immediately.  Banks  may  request 
capital  forbearance  at  any  time  through 
December  31. 1989  and  must  have  restored 
their  capital  to  normal  levels  on  or  before 
January  1.  1995  Forbearance  means  the  OCC 
will  not  issue  a  capital  directive  (12  CFR  Part 
3)  to  enforce  normal  capital  standards,  nor 
will  the  OCC  take  formal  administrative 
action  under  12  USC  1818(b)  to  enforce  these 
capital  standards  or  to  obtain  other 
corrective  actions  relating  to  capital 
adequacy,  provided  bank  management  does 
not  engage  in  abusive  unsafe  or  unsound 
practices  and  the  bank  meets,  initially  and  on 
a  continuing  basis,  the  following 
qualifications  and  conditions: 

1.  The  bank's  weakened  capital  mu»t  be 
largely  the  result  of  problems  in  the  economy 
beyond  bank  management's  control  and  not 
due  to  self-dealing,  excessive  operating 
expenses,  excessive  dividends,  actions  taken 
solely  for  the  purpose  of  qualifying  for  capital 
forbearance,  or  other  instances  of  significant 
mismanagmeent  or  ownership  abuse. 

2.  The  bank  must  provide  a  plan  acceptable 
to  the  OCC  for  restonng  capital,  by  not  later 
than  January  1,  1995.  to  the  normal  capital 
standards  (12  CFR  Part  3j.  This  plan  should 
specifically  address  dividend  levels; 
compensation  to  directors,  executive  officer* 
or  individuals  who  have  a  controlling 
interest;  and  payments  for  services  or 
products  furnished  by  affiliated  companies. 
The  plan  should  provide  for  realistic 
improvement  m  the  bank's  primary  capital 
ratio,  over  the  course  of  the  forbearance 
period,  from  earnings,  capital  injections, 
asset  shrinkage,  or  a  combination  thereof 


3.  The  OCC  must  be  satisfied  that  bank 
management  is  competent  and  willing  to 
address  the  bank  s  problems  and  can 
successfully  implement  the  plan  to  restore 
adequate  capital. 

4.  The  bank  must  agree  to  file  an  annual 
progress  report  with  the  OCC  regarding  its 
capital  plan.  Depending  on  an  individual 
bank's  progress,  more  frequent  reports  and/ 
or  a  modified  capital  plan  may  be  required. 

Banks  seeking  capital  forbearance  should 
make  a  written  request  to  the  Distnci  Office 
of  the  OCC  in  the  district  in  which  the  bank 
is  located.  The  request  should  reflect  a  need 
for  forbearance,  contain  an  explanation  of  its 
eligibility  to  participate  and  include  a  capital 
improvement  plan.  Capital  forbearance  will 
be  granted  unless,  within  60  days  of  receipt  of 
the  request,  the  OCC  notifies  the  bank  ;hal  Hs 
request  has  been  denied  or  informs  that  bank 
that  additional  information  is  needed. 

Existing  administrative  actions  against 
banks  for  which  capital  forbearance  has  been 
approved  will  remain  m  effect.  However. 
capital  provisions  contained  within  these 
administrative  actions  shall  be  deemed  to 
have  been  modified  by  the  approval  of 
capital  forbearance. 

The  OCC  reserves  the  nght  to  terminate 
capital  forbearance  for  banks  engaged  in 
unsafe  and  unsound  or  other  obiectionable 
practices,  or  if  it  'tjecomes  apparent  that  the 
bank  is  unable  to  comply  with  its  capital 
plan,  or  any  modification  of  such  plan. 

We  anticipate  that  Part  VI.  Lending  Limits 
of  Banking  Circular  212  will  be  modified  to 
extend  the  date  lending  limits  will  be  relaxed 
to  December  31. 1989. 

Other  provisons  of  Banking  Circular  212 
dated  March  28. 1986  remain  in  effect. 

III.  Originating  Offita 

Questions  regarding  this  Banking  Ci.'cular 
may  be  directed  to  the  Chief  .Nanonal  Bank 
Examiner's  Office  Commeraal  Activities 
Division.  Washington.  DC  20219  (202)  447- 
1164. 

(signed)    Robert  L  Clarke, 
Comptroller  of  the  Currency. 
Dated:  September  2, 1987. 
|FR  Doc  87-21065  Filed  9-11-8';:  8:45  am] 
BO-UMG  CODC  ««1»-33-M 


HARRY  S.  TRUMAN  SCHOUVRSHIP 
FOUNDATION 

ScholarshJps;  Closing  Date  for 
Nominations  from  Eligible  Institutions 
of  Higher  Education 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  the  Harry 
S.  Tnjman  Memorial  Scholarship  Act 
Pub.  L.  9^-642  (20  U.S,C  2001 1, 
nominations  are  being  accepted  from 
eligible  institutions  of  higher  education 
forTniman  Scholarships,  Procedures  are 
prescribed  at  45  CFR  Part  1801.  and 
were  published  in  the  Federal  Register 
on  June  19,  1976  (43  FR  26366] 
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In  order  to  be  assured  of 
consideration,  all  documentation  in 
support  of  nominations  must  be  received 
by  the  Truman  Scholarship  Review- 
Committee.  CN  6302,  Princeton,  NJ 
08541-6302  postmarked  no  later  than 
Tuesday,  December  1, 1987. 
Malcolm  C.  McCormack, 
Ex  ecu!:  ve  Secretary. 
jFR  Doc-  87-21042  Filed  9-11-87;  8:45  am] 

BILLING  CODE  9SOO-01-U 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Art  of  Rosso  Fiorentino 

Notice  is  hereby  given  of  the  following 
determination:  I\irsuant  to  the  authority 
vested  in  me  by  the  act  of  October  19, 
1965  (79  Stat.  985,  22  U.S.C.  2459), 
Executive  Order  12047  of  March  27,  1987 
(43  FR  13359,  March  29,  1978],  and 
Delegation  Order  No.  B5-5  of  [une  27, 
1985  (50  FR  27393,  July  2,  1985),  I  hereby 
detemine  that  the  objects  to  be  included 
in  the  exhibit,  "The  Art  of  Rosso 
Fiorentino"  (see  list  ')  imported  from 
abroad  for  the  temporary  exhibition 
without  profit  within  the  United  States 
are  of  cultural  significance.  These 
objects  are  imported  pursuant  to  loan 
agreements  with  the  foreign  lenders.  I 
also  determine  that  the  temporary 
exhibition  or  display  of  the  listed  exhibit 
objects  at  the  National  Gallery  of  Art  in 
Washington,  DC,  beginning  on  or  about 
October  25,  1987,  to  on  or  about  January 
3, 1988.  is  in  the  national  interest. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 
John  A.  Lindbur^. 
Acting  General  Counsel 
[VR  Doc  87-21156  Filed  *-ll-87;  8  45  amj 

BILLING  COOC  S230-01-M 


VETERANS  ADMINISTRATION 

Agency  Form  Letter  Under  0MB 
Review 

AGENCY:  Veterans  Administration. 
action:  Notice. 

The  Veterans  Administration  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 


'  A  copy  of  (his  list  ma>  be  oiit.iint'ii  hy 
contiicling  Mr  |ohn  Lmdbursj  of  the  Office  of  the 
Geni'ral  Counsel  of  USIA  the  telephone  number  is 
202-4»5-"9"8.  and  the  address  is  Room  700.  U.S. 
Ir.formalion  .Agency  301  4lh  Street.  SW.. 
Uisninglon,  DC  ail54". 


Chapter  35).  Tliis  document  contains  an 
extension  and  lists  the  following 
information:  (1)  The  department  or  staff 
office  issuing  the  form  letter,  (2)  the  title 
of  the  form  letter,  (3)  the  agency  form 
letter  number,  if  applicable,  (4)  a 
description  of  the  need  and  its  use,  (5) 
how  often  the  form  letter  must  be  filled 
out,  (6)  who  will  be  required  or  asked  to 
report,  (7)  an  estimate  of  the  number  of 
responses,  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  fill  out  the 
form  letter,  and  (9)  an  indication  of 
whether  section  3504(h)  of  Pub,  L.  9&-511 
applies. 

ADDRESSES:  Copies  of  the  form  letter 
and  supporting  documents  may  be 
obtained  from  Patti  Viers,  Agency 
Clearance  Officer  (732),  Veterans 
Administration,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420,  (202)  233- 
2146.  Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
the  VA's  OMB  Desk  Officer,  Joseph 
Lackey,  Office  of  Management  and 
Budget,  726  Jackson  Place,  NW., 
Washington,  DC  20503,  (202)  395-7316. 
dates:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before 
November  13. 1987. 

Dated:  September  8, 1987. 
By  direction  of  the  Administrator. 
David  A.  Cox, 

Associate  Deputy  Administrator  for 
Management. 

Extension 

1.  Department  of  Veterans  Benefits 

2.  Equal  Opportunity  Compliance 
Review  Report 

3.  VA  Form  27-8734 

4.  This  information  is  used  to  gather 
information  from  proprietary  post- 
secondary  schools  at  less  than  college 
level  to  help  determine  compliance 
with  equal  opportunity  laws  and 
Agency  regulations. 

5.  Annually 

6.  State  or  local  governments:  and 
Busineses  or  other  for-profit 

7. 136  responses 

8. 136  hours 

9.  Not  applicalbe 

Extension 

1.  Department  of  Veterans  Benefits 

2.  Application  for  Amounts  on  Deposit 
for  Deceased  Veteran 

3.  VA  Form  21-6898 

4.  This  information  is  necessary  to 
determine  the  proper  payee  of 
gratuitous  benefits  deposited  by  VA 
into  the  Personal  Funds  of  Patients  for 
a  veteran  during  hospitalization  and 
due  the  veteran  at  the  time  of  death. 

5.  On  occasion 

6.  Individuals  or  households 


7.  700  responses 

8. 175  hours 

9.  Not  applicable 

Extension 

1.  Department  of  Veterans  Benefits 

2.  Consumer  Sampling  Letter 

3.  VA  Form  Letter  27-652 

4.  This  information  is  needed  to 
determine  the  quality  of  assistance 
provided  by  Veterans  Assistance 
Services  in  VA  Regional  Offices  to 
veterans  and  their  dependents. 

5.  On  occasion 

6.  Individuals  or  households 
7. 15,294  responses 

8. 1,275  hours         j 

9.  Not  applicable.  | 

[FR  Doc.  87-21032  Filed  9-11-87;  8:45  am) 

BILUNG  CODE  S32(M}1-M 

Agency  Form  Under  OMB  Review 

agency:  Veterans  Administration. 
action:  Notice.     | 

The  Veterans  Administration  has 
submitted  to  O.MB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  contains  an 
extension  and  lists  the  following 
information:  (1)  The  department  of  staff 
office  issuing  the  form,  (2)  the  title  of  the 
form,  (3)  the  agency  form  number,  if 
applicable,  (4)  a  description  of  the  need 
and  its  use,  (5)  how  often  the  form  m.ust 
be  filled  out,  (6)  who  will  be  required  or 
asked  to  report,  (7]  an  estimate  of  the 
number  of  responses,  (8)  an  estimate  of 
the  total  number  of  hours  needed  to  fill 
out  the  form,  and  (9)  an  indication  of 
whether  section  3504(h)  of  Pub.  L.  96-511 
applies. 

addresses:  Copies  of  the  forms  and 
supporting  documents  may  be  obtained 
from  Pattie  Viers.  Agency  Clearance 
Officer  (732),  Veterans  Administration, 
810  Vermont  Avenue.  NW.,  Washington, 
DC  20420,  (202)  233-2146.  Comments  and 
questions  about  the  items  on  the  list 
should  be  directed  to  the  VA's  OMB 
Desk  Officer.  Joseph  Lackey,  Office  of 
Management  and  Budget,  726  Jackson 
Place  NW.,  Washington,  DC  20503,  (202) 
395-7316. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before 
November  13, 1987. 

Dated:  September  9, 1987. 
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By  direction  of  the  Administrator 
David  A.  Cox, 

Associate  Deputy  Administrator  for 
Management. 

Extension 

1.  Department  of  Veterans  Benefits 

2.  Statement  of  Marital  Relationshij). 

3.  VA  Form  21-^170. 

4.  This  information  is  needi'd  to 
determine  eligibility  for  gratuitous  death 
benefits  as  the  widow(er!  of  a  veteran, 

5.  On  occasion. 

6.  Individuals  or  households. 
7  6.000  responses. 

8.  3.000  hours. 

9.  Not  applicable. 


Extension 

1.  Department  of  Veterans  Benefits 

2.  Fuel  and  Heating  Systems 
Inspection  Report  fManufactured 
Home). 

3   V.-\  Form  26-8731  c. 

4.  This  information  is  used  to 
determine  acceptability  of  used 
manufactured  homes  for  VA  guaranteed 
home  loans. 

5  On  iiccasion. 

6  Individuals  or  households: 

Bub,n,-^>ps  or  other  for-profit:  and  Small 
businesses  or  or£an:zatior-s 

7.  1.0(K)  responses. 

8.  2.000  hours, 

9.  Not  applicable. 


E.xtension 

1.  Department  of  Medicine  and  Surgery 

2.  Chiropractic  Services  Pilot  Program. 

3.  VA  Form  10-20838A  through  F  (NR). 

4.  This  information  is  needed  to 
respond  to  the  Congressional  mandate 
to  conduct  a  pilot  program  to  evaluate 
the  benefits  and  cost-effectiveness  of 
providing  chiropractic  services  to 
eligible  veterans. 

5.  On  occasion. 

6.  Individuals  or  households;  Federal 
agencies  or  employees;  and  Small 
businesses  or  organizations. 

7.  4,785  responses. 

8.  3,075  hours. 

9.  Not  applicable. 

(FK  Dnc  8--21105  Filed  ?H1-«7;  8:45  am] 
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Sunshine  Act  Meetings 


Federal    Register 

Vol.  52.  No.  177 

Monday,  September  14.  1987 


This   section   of    the    FEDERAL   REGISTER 
contains   notices   of   meetings   published 
under   the   "Government   in   the   Sunshine 
Act     (Pub,    L.    94-409)    5    USC.    552b(e){3). 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Asency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  10;45  a.m.  on  Wednesday,  September 
9.  1987.  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider  a  plan 
for  fmiincicil  assistance,  pursuant  to 


section  13(c)  of  the  Federal  Deposit 
Insurance  Act,  for  First  City 
Bancorporation  of  Texas,  Inc.,  Houston, 
Texas. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C. 
Hope.  Jr.  (Appointive),  seconded  by 
Director  Robert  L.  Clarke  (Comptroller 
of  the  Currency),  concurred  in  by 
Chairman  L.  William  Seidman,  that 
Corporation  business  required  its 
consideration  of  the  matter  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matter 
in  a  meeting  open  to  public  observation; 


and  mat  the  matter  could  be  considered 
in  a  close  meeting  pursuant  to 
subsection  (c!(4),  (c)(6),  (c)(8). 
(c)(9)(A)(ii),  and(c)(9](B]ofthe 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(4).  (c)(6).  (c)(8), 
(c)(9){A)(ii),  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
55017the  Street  NW.,  Washington,  DC. 

Dated:  September  9,  1987. 
Federal  Deposit  Insurance  Corporation. 

Margaret  M.  Olsen, 

Deputy  Executive  Secretary. 

[FR  Doc.  87-21164  Filed  9-10-87;  12:40  pm] 
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Corrections 


Federal   Register 

Vol.  52.  No.  177 

Monday.  September  14,  1987 


This   sect'on   o?    ir.e    FEDERAL   REGISTER 
contains   editorial   corrections   of   previously 
published   Presidential.    Rule,    Proposed 
Rule,   and   Notice   documents   and   volumes 
of   the   Code   of   Federal   Regulations. 
These   corrections   are   prepared   by   the 
0"ice   of   the   Federal    Register,    Agency 
prepared  corrections  are  issued  as  signed 
documents   and   appear  in   the  appropriate 
document   categories   elsewhere   in   the 
issue. 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
!  A- 122-0061 

Final  Results  of  Antidumping  Duty 
Administrative  Review;  Steel  Jacks 
From  Canada 

Correction 

In  notice  document  87-20057  beginning 
on  page  32957  in  the  issue  of  Tuesday, 
September  1.  1987,  make  the  following 
correction: 

On  page  32958,  in  the  third  column,  in 
the  table,  in  the  right  hand  column,  in 
the  first  line,  "23.35"  should  read 
"2835". 

BILLING  CODE  ISOs-Ol-D 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  87F-02401 

Filing  of  Food  Additive  Petition; 
Foodways  National,  Inc.,  and 
NutraSweet  Co. 

Correction 

In  notice  document  87-10133  beginning 
on  page  31667  in  the  issue  of  Friday, 


August  21,  198". 
correction: 


make  the  fol! 


owing 


On  page  31667,  in  the  third  column,  in 
the  SUMMARY,  in  the  eighth  line,  insert 

"toppings"  after  "frostings,". 
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Department  of 
Transportation 


Federal  Aviation  Administration 


14  CFR  Parts  21,  23,  36,  91,  and  135 
Airworthiness  Standards  and  Operating 
Rules;  Commuter  Category  Airplanes; 
Correction  of  Final  Rule 


VOL 

5  2 


ISS 


1   4 


1987 


UM  I 


Federal  Register  /  Vol.  52.  Xo.  177  /  Monday,  September  14,  IPS"    '  R.Jes  end  Reeul 


egulations       34745 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  21,  23,  36,  91,  and  135 

I  Docket  No.  23516;  Amdt.  Nos.  21-59,  23- 
24,  36-13,  91-197,  and  135-21] 

Airworthiness  Standards  and 
Operating  Rules;  Commuter  Category 
Airplanes 

agency:  Federal  Aviation 
Administration  (F"AAj  DOT. 

action:  Correction  of  final  rule. 


SUMMARY:  This  document  contains 
corrections  to  final  regulations  that  were 
published  in  the  Federal  Register  on 
January  15.  1987  (52  PR  1806)  as 
Airworthiness  Standards  and  Operating 
Rules;  Commuter  Category  Airplane. 
These  rules  relate  to  the  adoption  of 
certification  procedures,  airworthiness 
and  noise  standards,  and  operating  rules 
for  an  additional  category  of  propeller- 
driven,  multiengine  airplane,  designated 
as  the  Commuter  Category. 

EFFECTIVE  DATE:  September  14,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Medley.  Standards  Office.  ACE- 
110.  Aircraft  Certification  Division, 
Central  Region.  Federal  Aviation 
Administration,  601  East  12th  Street, 
Kansas  City.  Missouri  64106;  Telephone 
(816)  374-5688. 

SUPPLEMENTARY  INFORMATION:  When 
Amendment  Nos.  21-59,  23-34.  36-13, 
91-197,  and  135-21  were  published  in 
the  Federal  Register,  several  errors  and 
text  omissions  occurred.  For 
completeness  of  text  and  accuracy  of 
information,  it  is  necessary  to  correct 
these  errors. 

Need  for  Immediate  Adoption 

Since  these  amendments  only  correct 
errors  and  impose  no  additional  burden 
on  any  person.  I  find  that  notice  and 
public  procedure  are  unnecessary  and 
contrary  to  the  public  interest  and  that 
good  cause  exists  for  making  it  effective 
m  less  than  30  days. 

Correction  of  Publication 

Accordingly,  in  addition  to  the 
corrections  published  in  the  Federal 
Register  on  March  9.  1987  (52  PR  7262), 
the  publication  of  Amendment  Nos.  21- 
59,  23-34.  36-13.  91-197.  and  135-21  in 
the  Federal  Register  issue  of  January  15. 
1987  (52  PR  1806).  is  corrected  as 
follows; 


§23.3    [Corrected] 

1.  On  page  1825,  third  column, 
§  23.3(a).  in  line  four,  the  word 
"certificate"  is  corrected  to  read 
"certificated";  and  in  third  column 

§  23.3(e),  line  two.  the  word  "part"  is 
corrected  to  read  "Part". 

§23.53    [Corrected] 

2.  On  page  1826.  second  column, 

§  23.53(b)(2)(ii),  m  the  second  line,  the 
word  "safer"  is  corrected  to  read  "safe"; 
third  column,  §  23.53(c)(2).  in  the  sixth 
line,  the  reference  to  "1.2VVjj"  is 
corrected  to  read  "1.2V./';  and  on  page 
1826.  third  column,  § 23.53(c)(6),  in  the 
tenth  line,  the  reference  to  "V/'  is 
corrected  to  read  "Vr". 

§23.65    [Corrected] 

3.  On  page  1827,  third  column, 

§  23-65(d),  in  the  fourth  line,  the  word 
"temperatures"  is  corrected  to  read 
"temperature". 

§23.67    [Corrected] 

4.  On  page  1827.  third  column, 

§  23.67(e)(1).  in  the  fourth  line,  the  words 
"paragraphs  (i)  and  (ii)"  is  corrected  to 
read  "(i)  and  (ii)  of  this  paragraph". 

5.  On  page  1828.  first  column, 

§  23, 67(e)(3).  in  the  fourth  line,  the 
reference  to  "V.,"  is  corrected  to  read 

"V.,/-. 

6.  On  page  1828.  second  column, 
paragraph  no,  16.  in  the  fourth  line, 
remove  the  phrase  "and  by  adding  an 
"s"  to  the  word  "airplane"  in  paragraph 
(a)";  and  in  line  seven,  same  paragraph, 
remove  the  phrase  "by  adding  an  "s"  to 
the  word  "airplane"  in  the  first  part  of 
the  sentence  in  paragraph  (b)". 

§23.335    [Corrected] 

7.  On  page  1829,  second  column, 
§23.335(d)(l).  in  the  sixth  line,  "v'(ng) 
Vs,  is  corrected  to  read  "v/(n7)V.si". 

§23.443    [Corrected] 

8.  On  page  1830.  first  column, 

§  23.443(b),  the  fifth  line,  insert  a  comma 
between  "VV"  and  "V;/':  and  in  line 
nine,  insert  a  period  after  the  word 
"investigated". 

9.  On  page  1830.  first  column,  insert 
before  amendatory  statement  number  26 
an  amendatory  statement  that  reads; 

§23.561     [Corrected] 

25-1.  Section  23.561(b)(2)  is  amended 
by  changing  the  title  of  the  first  column 
of  the  table,  that  now  reads  "Normal 
and  utility  categories"  to  read  "Normal, 
utility,  and  commuter  categories". 


§23.787     [Corrected] 

10.  On  page  1831,  first  column, 

§  23.787(g)(2),  in  the  fourth  line,  "(b)"  is 
corrected  to  read  "(b),  (d),  (e),". 

5  23.901     [Corrected] 

11.  On  page  1832,  second  column, 
§  23.901(b)(3),  in  the  first  line,  "In 
addition,  for"  is  corrected  to  read  "For" 
and  in  the  third  line,  "the  engine 
installation  must  not"  is  corrected  to 
read  "not". 

§23.1199    [Corrected] 

12.  On  page  1833.  second  column, 

§  23.1199(c).  in  the  first  line,  "A  means" 
is  corrected  to  read  "A  means  must  be 
provided". 

§23.1305     [Corrected) 

13.  On  page  1833,  third  column, 

§  23.1305(k)(2).  in  the  first  line,  insert 
"turbine  engine  of  after  "Each"  and 
before  "turbine-powered". 

§23.1323    [Corrected] 

14.  On  page  1834,  first  column, 

§  23.1323(c).  in  the  first  line,  "commuter" 
is  corrected  to  read  "commuter 
category". 

§23.1351    [Corrected] 

15.  On  page  1834,  first  column, 

§  23.1351,  in  the  first  line,  remove  the 
five  asterisks;  and  in  §  23.1351(a)(2).  in 
the  first  line,  the  word  "subparagraph" 
is  corrected  to  read  "paragraph". 

16.  On  page  1834.  second  column, 
5  23.1351(b)(5)(v).  in  the  second  line, 
"this  paragraph"  is  corrected  to  read 
"paragraph  (b)(5)  of  this  section". 

.Appendix  F — [Corrected] 

17.  On  page  1835.  second  column, 
Appendix  F  to  Part  23.  paragraph  (d).  in 
the  13th  line.  "1550  degrees  F'  is 
corrected  to  read  "1550  F'  to  be 
consistent  with  paragraph  (e),  line 
tweh'e. 

.Appendix  G — [Corrected] 

16  On  page  1835,  third  column,  in 
.Appendix  G  to  Part  23,  after  the  title  and 
before  "G23.3  Content"  insert  five 
asterisks  to  indicate  retention  of  existing 

regulatory  material. 

§  135.169    [Corrected] 

19.  On  page  1836,  column  three, 
§  135.169(b),  in  the  fifth  line,  "or"  is 
corrected  to  read  "of. 

Issued  in  Washington,  DC  on  September  4, 

1987 

T,  Allan  MrArtor. 

Administralor. 

[FR  Doc.  87-20886  Filed  9-11-67;  8:45  am) 
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Part  III 


Department  of 
Commerce 


National  Oceanic  and  Atmospheric 
Administration 


15  CFR  Part  971 

Deep  Seabed  Mining;  Regulations  for 
Commercial  Recovery  and  Revision  of 
Regulations  for  Exploration;  Supplemental 
Proposed  Rule 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  971 
(Docket  No.  50712-71861 

Deep  Seabed  Mining;  Regulations  for 
Commercial  Recovery  and  Revision  of 
Regulations  for  Exploration 

agency:  National  Oceanic  and 

Atmospheric  Administration, 

Commerce. 

action:  Supplemental  proposed  rule. 

SUMMARY:  Pub.  L  96-283,  the  Deep 
Seabed  Hard  Mineral  Resources  Act 
(the  Act)  authorizes  the  Administrator  of 
the  National  Oceanic  and  Atmospheric 
Administration  (NOAA)  to  issue  to 
eligible  United  States  citizen  applicants, 
licenses  for  exploration  for  and  permits 
for  the  commercial  recovery  of  deep 
seabed  hard  mineral  resources.  The  Act 
also  requires  that  NOAA  issue 
regulations  with  respect  to  deep  seabed 
mining  licenses  and  permits.  Through 
the  Act  and  these  rules  the  United 
States  governs  the  exercise,  by  its 
citizens,  of  the  high  seas  freedom  to 
engage  in  exploration  for  and 
commercial  recovery  of  deep  seabed 
hard  mineral  resources. 

On  July  25, 1986,  NOAA  proposed 
regulations  to  govern  commercial 
recovery  activities  of  U.S.  citizens,  and 
to  consolidate  parts  of  the  exploration 
regulations  with  the  proposed 
commercial  recovery  regulations. 

After  review  of  the  public  comments 
received  on  the  regulations.  NOAA  is 
considering  modification  of  portions  of 
these  proposed  regulations.  NOAA  has 
determined  that  several  proposed 
modifications  are  sufficiently  different 
from  the  relevant  July  1986  proposals,  or 
of  sufficient  public  interest,  to  warrant 
an  additional  opportunity  for  public 
comment  prior  to  promulgation  of  final 
regulations. 

This  notice  therefore  seeks  public 
comments  on  a  limited  set  of  proposed 
regulations  which  modify  the  July 
proposals.  After  completion  of  public 
procedures,  NOAA  plans  to  issue  a 
single  set  of  final  regulations  based 
upon  both  the  July  and  this  notice  of 
proposed  rulemaking. 

DATE:  Comments  must  be  received  on  or 
before  October  29,  1987, 
ADDRESSES:  Inquiries  and  submissions 
should  be  mailed  to:  Ocean  Minerals 
and  Energy  Division,  Office  of  Ocean 
and  Coastal,  Resource  Management, 
National  Ocean  Service,  NOAA,  1825 
Connecticut  Avenue  NVV.,  Suite  710, 
Washington,  DC  20235. 


FOR  FURTHER  INFORMATION  CONTACT: 

James  P.  Lawless,  Chief,  Ocean  Minerals 
and  Energy  Division  (202)  673-5121,  or 
John  W.  Padan,  Program  Manager,  Deep 
Seabed  Mining,  (202)  673-5117.  at  the 
above  address, 

SUPPLEMENTARY  INFORMATION:  During 

1980  and  1981,  NOAA  engaged  in  its 
first  rulemaking  to  implement  the  Act 
and  issued  regulations  on  September  15, 
1981,  pertaining  to  exploration  by  U.S. 
citizens  for  deep  seabed  hard  mineral 
resources  (15  CFR  Part  970). 

Because  commercial  recovery  under 
the  Act  is  authorized  to  begin  on  or  after 
January  1, 1988,  NOAA  has  decided  to 
proceed  with  regulations  governing 
commercial  recovery  of  deep  seabed 
hard  mineral  resources  in  order  to  allow 
U.S.  consortia  to  conduct  necessary 
planning  and  related  activities  including 
data  collection  and  securing  financing 
for  commercial  recovery  activities.  The 
commercial  recovery  regulations  will 
affect  licensees'  decisions  whether  to 
commit  significant  new  levels  of 
resources  to  further  technology 
development.  In  addition,  other  United 
States  citizens  may  be  considering  the 
possibility  of  entering  the  field  of  deep 
seabed  mining.  In  order  to  make  these 
major  financial  decisions,  these  persons 
will  need  to  understand  the  legal  regime 
for  commercial  recovery  under  which 
U.S.  citizens  would  operate. 

NOAA  also  recognizes  that  deep 
seabed  hard  minerals  may  be  important 
in  meeting  the  long-range  national 
interests  of  the  United  States.  Thus  it  is 
appropriate  to  assure  that  U.S.  citizens 
can  continue  with  their  orderly  planning 
for  the  development  of  these  resources. 
Further,  early  promulgation  of  these 
regulations  provides  potential  permit 
applicants  with  timely  notice  of  the 
information  required  for  permit 
evaluation  and  issuance,  but  which  must 
be  developed  during  the  exploration 
phase, 

NOAA  recognizes  that  developments 
such  as  changes  in  technology,  the 
availability  of  new  environmental  data 
and  results  of  monitoring,  and  the 
potential  future  national  need  for 
manganese,  may  necessitate  future 
changes  in  the  regulations  adopted 
pursuant  to  this  rulemaking. 
Consequently,  the  regulations  are 
designed  to  encourage  the  development 
of  technology  necessary  to  recover  deep 
seabed  manganese  nodules  by  providing 
a  clear  regime  now,  for  corporate 
planning  purposes,  while  allowing  for 
changes  in  regulations,  if  needed,  and 
deferring  detailed  decisions  on  permit- 
specific  terms,  conditions  and 
restrictions  (TCRs)  until  the  time  of 
permit  issuance.  This  two  stage  process 


will  facilitate  planning,  by  enabling 
planners  to  know  now  the  general  levels 
of  efforts  that  will  be  required,  and  their 
approximate  costs,  without  precluding 
the  opportunity  for  future  research 
results  and  improvements  in  state  of  the 
art  to  be  reflected  in  the  TCRs.  The 
regulations  also  recognize  the  need  for 
flexibility  in  order  to  promote  the 
development  of  deep  seabed  mining 
techniques  and  systems  in  a  manner 
compatible  with  the  requirements  of  the 
Act  and  regulations. 

Original  Notice  of  Proposed  Rulemaking 

On  July  25, 1986,  NOAA  published  in 
the  Federal  Register  and  distributed  for 
public  comment  a  Notice  of  Proposed 
Rulemaking  (51  FR  26794).  Copies  of  the 
proposed  rules  were  mailed  to  a  wide 
variety  of  interested  groups  and 
individuals  on  the  NOAA  deep  seabed 
mining  mailing  list.  Notices  of  public 
hearings  held  in  conjunction  with  this 
rulemaking  were  also  published  in  local 
newspapers  serving  the  public  in  the 
regions  where  the  hearings  were 
located.  Five  public  hearings  were  held 
pursuant  to  this  rulemaking:  one  each  on 
August  26  in  Washington,  DC  and 
September  9  in  San  Francisco,  two  in 
Honolulu  and  one  in  Hilo,  Hawaii,  on 
September  11.  The  original  90  day  public 
comment  period  was  extended  an 
additional  30  days  through  November 
24, 1986,  in  response  to  a  request  from 
several  concerned  parties.  Comments  on 
the  proposed  regulations  were  received 
from  twenty-six  sources,  including 
industry,  state  representatives, 
environmental  groups,  other  Federal 
agencies  and  interested  citizens.  Copies 
of  the  comments  and  transcripts  of  the 
public  hearings  are  available  for  review 
at  the  above  address. 

Summary  of  Comments  and  Responses 
on  Issues  in  this  Proposed  Rulemaking 

The  comments  submitted  in  response 
to  the  Notice  of  Proposed  Rulemaking 
were  useful  in  assisting  NOAA  in  its 
consideration  of  the  issues  raised  in 
implementing  its  responsibilities  under 
the  Act.  Comments  on  several  issues  led 
NOAA  to  recognize  that  the  best 
approach  to  these  issues  might  be  to 
propose  regulations  different  than 
originally  proposed.  Accordingly,  rather 
than  proceeding  now  with  final  rules, 
NOAA  is  proposing  new  approaches,  on 
four  issues,  for  public  comment.  The 
following  summarizes  comments  on 
these  issues  and  outlines  NOAA's 
proposals.  After  this  notice  and 
comment  process,  NOAA  anticipates 
proceeding  to  issue  final  regulations  for 
the  entire  set. 
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Subpart  F — Environmental  Effects 

General.  Several  comments  were 
received  on  the  adequacy  of  the 
environmental  parts  of  the  proposed 
permit  regulations.  For  instance  a 
department  of  one  coastal  state  noted 
that  the  broad  general  guidelines  and 
principles  regardmg  environmental 
protection,".  .  ,  seems  reasonable  to  us 
and  we  believe  that  .NOAA's  research 
program  concerning  the  deep  seabed 
environment  can  yield  information 
important  to  identifying  and  mitigating 
any  adverse  effects  which  may  be 
important  to  this  state."  Another  coastal 
state  noted;  "We  feel  the  two  stage 
process  of  general  regulations  then 
permit  specific  terms,  conditions  and 
restrictions,  (is)  a  safe  route  to  take 
given  the  uncertainty  of  technologies 
and  environmental  concerns  to  be 
applied." 

In  contrast  to  the  above  reactions, 
there  were  a  number  of  comments  which 
amounted  to  a  general  concern  over 
what  was  perceived  to  be  a  dearth  of 
environmental  guidelines,  particularly 
given  the  infancy  of  the  industry  and 
technology  and  a  relative  lack  of 
environmental  knowledge  of  the  deep 
sea  environment.  Highlights  of  these 
comments  are:  (1)  Considering  the  lack 
of  information  of  the  deep  sea 
environment,  NO.AA  should  undertake 
an  expanded  program  of  environmental 
assessment  that  focusses  on  information 
needed  to  develop  responsible 
regulatory  requirements;  (2)  the 
regulatory  process  relies  on  after-the- 
fact  monitoring  to  develop  the 
information  needed  to  assess  adverse 
impacts,  and  then  fails  to  provide 
assurance  that  this  information  will  be 
used  to  modify  permits  so  that  harmful 
practices  are  stopped  or  mitigated;  (3) 
there  is  a  presumption  that  there  will  be 
no  significant  adverse  environmental 
effects;  (4)  the  environmental 
information  available  from  monitoring 
will  be  available  only  after  adverse 
effects  have  already  occurred:  and  (5) 
the  20-yedr  duration  of  a  permit  is  too 
long,  given  the  relative  lack  of 
information  on  the  deep  sea 
environment. 

NOAA  full  well  realizes  the  relative 
lack  of  information  on  the  deep  sea 
environment  and  has  continued  to 
pursue  a  research  program  to  fill  the 
major  gaps.  Presently,  this  research  is 
focussed  on  the  benthic  impacts  due  to 
the  sedimentation  of  particulate 
material  suspended  by  a  mining 
collector  device  or  discharged  as  a 
benthic  plume.  NOAA  is  also 
investigating  the  possibility  of 
cooperation  with  other  nations  in 
conducting  some  environmental  studies 


related  to  the  test  of  mining  equipment 
in  the  next  several  years.  Given  the 
present  state  of  the  metals  market  and 
the  negative  influence  this  has  had  on 
commercial  deep  seabed  mining  plans, 
some  of  the  results  of  these  research 
efforts  should  be  available  before 
NO.^A  receives  a  permit  application. 

One  commenter  did  note  that,  with 
respect  to  the  proposed  rule,  they 
support  NOAA's  monitoring 
requirements.  However,  they  further 
note  that  such  monitoring  is  intended  to 
assist  NOAA  in  determining  the 
existence  of  or  potential  for  "significant 
adverse  impacts"  on  the  environment 
and  that  without  a  definition  of  such,  the 
value  of  monitoring  would  be 
diminished. 

The  changes  being  proposed  clarify 
the  environmental  requirements  in 
response  to  the  specific  concern  above. 
NOAA  believes  these  changes  will  also 
ease  the  general  concerns  of  the  other 
commenters  regarding  the  need  for  more 
specific  environmental  guidelines. 

Criteria  for  determination  of 
significant  adverse  environmental 
effects.  The  proposed  regulations  have  a 
new  §  971.601— Environmental 
requirements,  that  explicitly  notes  the 
environmental  requirements  which  the 
Administrator  must  address  in  issuing  a 
permit.  These  proposed  requirements 
are  based  on  there  being  sufficient 
environmental  information  to  make  a 
determination  that  either:  (1)  The 
issuance  of  a  permit  cannot  reasonably 
be  expected  to  result  in  a  "significant 
adverse  environmental  effect";  or  (2)  if 
there  is  insufficient  information  to  make 
a  determination  on  this  question,  no 
"irreparable  harm"  will  come  to  the 
environment  during  a  period  when 
monitoring  of  commercial  recovery  is 
undertaken  to  further  examine  the 
significant  adverse  environmental 
effects  issue  (§  971.601(a)). 

Section  971.601(a)  is  patterned  after 
the  Ocean  Discharge  Criteria  of  the 
Clean  Water  .Act  regulations  (40  CFR 
Part  125.  Subpart  M)  because  they  have 
been  tried  and  tested  for  ocean 
discharges,  and  upon  reflection  NOAA 
has  concluded  these  are  also  relevant 
for  deep  seabed  mining  generally.  The 
discussion  as  well  as  all  generic  data  for 
a  hydraulic  mining  system  generating 
surface  and  seafloor  discharges  is  found 
on  pages  116-124  in  the  PEIS.  If  the 
proposed  mining  operation  would  create 
one  or  more  discharges,  thereby 
triggering  the  need  for  a  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permit  from  EPA,  NOAA 
would  cooperate  with  EPA  in  the 
analysis  of  the  environmental  aspects  of 
the  site-specific  proposed  activities.  This 


cooperative  effort  will  be  used  to  avoid 
duplicative  processing  of  applications. 

NOAA  requests  comment  on  the 
applicability  of  these  criteria,  to  the 
extent  they  may  apply,  in  examining  any 
perturbation  to  the  marine  environment 
caused  by  the  issuance  of  a  permit 
regardless  of  whether  or  not  a  particular 
mining  system  creates  a  "discharge" 
under  the  Clean  Water  Act.  The 
proposed  rules  require  consideration  of 
the  following  factors  in  determining 
"significant  adverse  environmental 
effect": 

(1)  The  quantities,  composition  and 
potential  for  bioaccumulation  or 
persistence  of  the  pollutants  to  be 
discharged; 

(2)  The  potential  transport  of  such 
pollutants  by  biological,  physical  or 
chemical  processes: 

(3)  The  composition  and  vulnerability 
of  the  biological  communities  which 
may  be  exposed  to  such  pollutants 
including  the  presence  of  unique  species 
or  communities  of  species,  the  presence 
of  species  identified  as  endangered  or 
threatened  pursuant  to  the  Endangered 
Species  Act  or  the  presence  of  those 
species  critical  to  the  structure  or 
function  of  the  ecosystem  such  as  those 
important  for  the  food  chain; 

(4)  The  importance  of  the  receiving 
water  area  to  the  surrounding  biological 
community,  including  the  presence  of 
spawning  sites,  nursery/forage  areas, 
migratory  pathways,  or  areas  necessary 
for  other  functions  or  critical  stages  in 
the  life  cycle  of  an  organism: 

(5)  The  existence  of  special  aquatic 
sites  including  but  not  limited  to  marine 
sanctuaries  and  refuges,  parks,  national 
and  historic  monuments,  national 
seashores,  wilderness  areas  and  coral 
reefs; 

(6)  The  potential  impacts  on  human 
health  through  direct  and  indirect 
pathways; 

(7)  Existing  or  potential  recreational 
and  commercial  fishing,  including 
finfishing  and  shellfishing; 

(8)  Any  applicable  requirements  of  an 
approved  Coastal  Zone  Management 
plan; 

(9)  Such  other  factors  relating  to  the 
effects  of  the  discharge  as  may  be 
appropriate;  and 

(10)  Marine  water  quality  criteria 
developed  pursuant  to  section  304(a)(1) 
of  the  Clean  Wafer  Act. 

Subsection  971.601(b)  would  require 
the  applicant  to  have  an  approved 
monitoring  plan  (§  971.603)  and 
§  971.202(b)(1)  would  require  the 
applicant  to  have  the  capabilities  to 
implement  it. 

As  part  of  this  structure  in  the 
regulations,  §  971.101 — Definitions,  new 
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terms  "significant  adverse 
environmental  effect"  and  "irreparable 
harm"  have  been  defined,  again  using 
the  pattern  of  the  Ocean  Discharge 
Criteria. 

The  above  changes  respond  to  the 
concerns  of  commenters  by  assuring 
that  "irreparable  harm"  to  the 
environment  will  not  occur  even  if  there 
is  insufficient  information  to  decide 
whether  permitted  activities  will  result 
in  "significant  adverse  environmental 
effects".  Monitoring  is  used  to  further 
examine  this  issue.  Furthermore. 
§  971.406  has  been  modified  to  note  that 
if  a  permit  is  granted  under  this 
scenario,  it  would  be  subject  to 
modification  or  suspension  if  significant 
adverse  environmental  effects  are 
revealed  by  such  monitoring.  Thus, 
although  a  permit  under  such  a  scenario 
would  still  be  issued  for  20  years,  the 
effective  period  could  be  less  in  the 
event  of  the  appearance  of  significant 
adverse  environmental  effects. 

NOAA  believes  that  adequate 
protection  would  be  provided  to  the 
environment  with  the  above  noted 
changes  and  with  the  definitions  of 
"significant  adverse  environmental 
effect"  and  "irreparable  harm" 
(§971.101). 

Best  available  technologies  (BAT) 
and  mtigation.  Although,  as  stated  in 
the  [uly  1986  proposed  rule  §  971.603(b) 
[now  §  971.604(a)],  .NOAA  is  unable  to 
define  a  specific  technology(ies)  as 
being  the  best  available  technologies 
(BAT),  several  commenters  urged 
NOAA  to  reconsider  its  position.  For 
those  mining  systems  requiring  an 
.NPDES  permit,  it  was  pointed  out  that 
EPA  will  have  to  require  the  use  of  Best 
Conventional  Pollutant  Control 
Technology,  assuming  the  mining 
discharge(s)  are  considered 
con\  entional  rather  than  toxic 
pollutants.  Therefore,  the  applicant  must 
address  the  matter  in  terms  of  the  Clean 
Water  Act.  One  commenter  suggested 
that  applicants  might  explain  their  use 
of  BAT  in  the  context  of  how  other 
alternatives  were  considered  and 
rejected.  Although  NOAA  continues  to 
believe  it  is  inappropriate  to  specify 
particular  technologies  as  BAT,  NOAA 
acknowledges  the  concerns  of  some  of 
the  commenters,  and  that  section  109(b) 
of  the  Act  contains  certain  requirements 
relating  to  BAT.  Therefore,  NOAA  is 
clarifying  this  provision  in  the 
regulations  by  adopting  the  approach 
utilized  in  implementation  of  the  OCS 
Lands  Act.  Until  NOAA  is  in  a  position 
to  define  performance  standards  or 
specify  particular  equipment  or 
procedures  comprising  BAT,  an  interim 
process  would  be  adopted.  An  applicant 


would  have  to  submit  the  information 
necessary  to  demonstrate  that  the 
requirements  of  section  109(b)  of  the  Act 
would  be  met.  The  information  would 
have  to  include  the  alternatives 
considered,  their  costs,  and  the  rationale 
supporting  the  selection  process. 

Closely  related  to  the  use  of  BAT  is 
the  concept  of  mitigation,  a  particular 
approach  to  the  avoidance  of  a  potential 
problem.  Three  commenters 
recommended  that  mitigation  measures 
be  required,  Another  suggested  the  need 
for  a  plan  that  would  describe  how 
activities  would  be  modified  in  the  face 
of  a  perceived  adverse  impact.  NOAA 
believes  it  is  premature  to  require 
mitigation.  However,  public  discussion, 
as  briefly  referenced  in  the  preamble  to 
the  July  1986  proposed  rules,  revealed  an 
awareness  that  sub-surface  discharge  of 
mining  wastes  could  be  a  mitigation 
measure  to  consider  in  the  future.  Thus, 
NOAA  agrees  with  the  desirability  of  an 
applicant  having  to  think  about  a 
potential  need  to  deal  with  a  problem 
triggered  by  surface  discharge. 
Accordingly,  a  requirement  for  a 
mitigation  plan  has  been  proposed  in 
§  971.604(b]. 

Stable  reference  areas.  Comments 
received  on  the  stable  reference  area 
(SRA)  concept  were  mainly  concerned 
with  urging  NOAA  to  designate  some 
Impact  Reference  Areas  (IRAs)  and 
Preservational  Reference  Areas  {PRAs] 
no  later  than  the  issuance  of  permits. 
One  comment  suggested  that  this  be 
accomplished  by  NOAA  stating  in  the 
regulations  that  the  issuance  of  a  permit 
is  contingent  upon  the  simultaneous 
designation  of  IRAs  and  PRAs.  Another 
comment  urged  NOAA  to  make  a 
mandatory  designation  of  interim  PRAs 
and  to  designate  areas  within  the  mine 
sites  for  impact  reference.  A 
requirement  has  been  proposed  in  new 
§  971.603 — At-sea  monitoring,  which 
would  require  the  monitoring  of  benthic 
impact  through  the  study  of  two  ty^pes  of 
areas,  each  selected  by  the  permittee  in 
consultation  with  NOAA:  (1)  An  IRA 
which  will  be  located  in  a  portion  of  a 
permit  area  scheduled  to  be  mined 
early:  and  (2)  an  interim  PRA  located  in 
a  portion  of  a  permit  area  determined  by 
the  permittee  to  be  non-mineable.  Under 
appropriate  circumstances,  NOAA 
would  be  willing  to  consider  designating 
a  joint  IRA  and/or  interim  PRA  for  more 
than  one  operation.  Although  the  SRA 
provisions  in  the  Act  propose  areas 
outside  those  licensed  or  permitted, 
NOAA  believes  that  the  above 
approach,  which  falls  within  NOAA's 
authority,  is  compatible  with  the 
purpose  of  the  SRA  concept. 


It  was  also  recommended  by  one  of 
the  above  commenters  that  instead  of 
just  reserving  a  subsection  of  the 
commercial  regulations  for  SRAs, 
NOAA  should  establish  the  framework 
for  defining  criteria  for  identifying  both 
IRAs  and  PRAs.  Setting  the  framework 
in  the  final  rules,  it  was  thought,  would 
encourage  the  international 
consultations  with  other  nations  which 
are  required  by  the  Act.  NOAA, 
however,  feels  that  it  is  more 
appropriate  to  continue  to  reserve  the 
subsection  and  delay  establishing 
criteria  until  the  completion  of  the 
NOAA-sponsored  research  which  was 
recommended  in  the  1984  National 
Research  Council's  report  on  deep 
seabed  SRAs. 

Subpart  B — Applications 

Antitrust  information.  The  preamble 
to  the  proposed  rules  repeated  the 
provisions  in  section  103(d)  of  the  Act 
on  antitrust  review  by  the  Attorney 
General  of  the  United  States  and  the 
Federal  Trade  Commission  (FTC),  and 
requested  comments  on  whether  such 
information  should  be  specified  in 
NOAA  regulations  as  part  of  a 
commercial  recovery  permit  application, 
or  whether  NOAA  should  play  a  role  of 
advising  a  potential  applicant  informally 
as  to  what  information  the  applicant 
should  be  prepared  to  provide  to  the 
Department  of  Justice  (DOJ)  and  FTC  for 
their  review,  should  these  agencies 
request  information  under  their  own 
authorities.  NOAA  also  set  forth  the 
antitrust  information  needs  which 
generally  had  been  identified  by  the 
DOJ  and  FTC.  The  DOJ  has  commented 
that,  upon  consideration,  they  think  it 
would  be  inappropriate  to  require  every 
applicant  to  furnish  all  the  information 
suggested  in  the  proposed  rule 
preamble.  Instead,  they  now  propose 
that  NOAA  require  every  applicant  to 
submit  certain  basic  information  to 
enable  an  initial  antitrust  review,  and 
that  the  regulations  provide  that  the  DOJ 
and  FTC  could  request  additional 
information  where  necessary.  DOJ  also 
proposed  references  to  the  potential 
need  for  new  antitrust  information  in 
§§  971.412  and  971.413,  relating  to 
changes  or  revisions  in  permits. 

NOAA  once  again  seeks  comments  on 
the  appropriate  mechanism  for  handling 
antitrust  information,  viewing  the  above 
two  alternative  approaches  as  the 
primary  options.  NOAA  also  requests 
comments  on  the  new  information 
description,  set  forth  below,  which  DOJ 
has  proposed.  Proposed  language  for 
§  971.207: 

(a)  General.  Section  103(d)  of  the  Act 
specifically  provides  for  antitrust  review 
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of  applications  by  the  Attorney  General 
of  the  United  States  and  the  Federal 
Trade  Commission. 

(bl  Contents.  In  order  to  provide 
information  for  this  antitrust  review,  the 
application  must  contain  the  following: 

(1)  For  each  entity  that  is  an  owner  or 
member  of  the  applicant,  the  identity  of 
each  of  its  owners  or  members,  and  for 
each  such  owner  or  member,  the  identity 
of  each  of  its  parents,  subsidiaries,  or 
affiliates. 

(2)  For  each  entity  that  is  an  owner  or 
member  of  the  applicant  and  each 
person  identified  in  (1)  above,  and  for 
each  mineral  deposit  or  mine  containing 
or  producing  cobalt,  copper,  manganese, 
or  nickel  in  which  such  person  has  a 
direct  or  indirect  ownership  interest  of 
20  percent  or  more,  identify  the  mineral 
deposit  or  mine  and  each  mineral 
contained  therein  or  produced 
therefrom,  and  state  the  person's 
percentage  ownership  interest  therein. 

(3)  For  each  person  for  which  a 
response  to  (2)  above  is  requested,  and 
separately  for  each  of  the  preceding  two 
years  and  for  each  of  the  minerals, 
cobalt,  copper,  manganese,  and  nickel, 
state  the  aggregate  annual  tonnage  of 
that  ore  produced  or  mined  at  the 
mineral  deposits  and  mines  identified  in 
response  to  (2)  above,  and  an  estimate 
of  the  average  concentration  of  the 
mineral  in  that  ore. 

(c)  Requests  for  additional 
information.  Within  thirty  days  after  the 
Administrator  has  transmitted  to  the 
Attorney  General  of  the  United  States 
and  the  Federal  Trade  Commission  a 
complete  copy  of  an  application  for 
issuance  or  transfer  of  a  permit  for 
commercial  recovery,  the  Attorney 
General  or  the  Federal  Trade 
Commission  may,  if  they  deem  it 
appropriate,  seek  additional  information 
from  the  applicant.  The  applicant  shall 
have  thirty  days  from  the  date  it 
received  the  request  to  supply  the 
additional  information  requested.  If  any 
of  the  requested  information  is 
unavailable  to  the  applicant  or  if  the 
applicant  otherw=ise  cannot  provide  all 
the  requested  information  within  the 
thirty-day  time  period,  the  applicint 
shall  provide  that  information  that  is 
available,  and  shall  notify  the  requesting 
agency  promptly  as  to  what  information 
is  unavailable,  what  information  is 
available  but  cannot  be  supplied  within 
thirty  days,  the  reason  that  such 
information  cannot  be  provided  within 
thirty  days  and  the  time  within  which  it 
can  and  will  be  supplied. 

Proposed  new  language  to  add  to 
§  971.412(c):  (4)  The  ownership  or 
membership  of  a  permittee  by  the 
addition  of  a  new  owner  or  member,  or 
an  increase  in  ownership  or  membership 


of  a  permittee  by  an  existing  owner  or 
member,  that  results  in  the  new  or 
existing  member  owning  an  additional 
10  percent  share  of  the  permittee  since 
the  issuance  of  the  original  permit  or  the 
last  reported  revision  to  the  permit:  or 

(5)  Any  ownership  change  other  than 
one  reported  pursuant  to  clause  (4) 
above  which  change  is  sufficiently 
broad  in  scope  to  raise  a  question  as  to: 

(i)  The  permittee's  ability  to  meet  the 
requirements  of  the  sections  cited  in  the 
above  clauses  (1)  and  (2).  or 

(ii)  The  sufficiency  of  the  TCRs  to 
accomphsh  their  intended  purposes. 

Proposed  new  language  to  add  to 
§  971.413(c):  This  application  should:  (A) 
Identify  and  descnbe  all  changes  in  the 
ownership  or  membership  of  the 
permittee  since  the  initial  application  (or 
since  the  last  revision  reported  pursuant 
to  this  subsection);  (B)  provide  the 
information  requested  m  §  971.207(b)  (2) 
and  (3)  for  all  persons  who  have  become 
owners  or  members  of  the  permittee 
since  the  initial  application  (or  since  the 
last  revision  reported  pursuant  to  this 
subsection),  and  (C)  update  the  last 
reported  information  requested  in 
§  971.207(b)  (2)  and  (3)  for  all  other 
current  owners  or  members  if  that 
information  last  was  reported  more  than 
5  years  earlier. 

Classification  Under  Executive  Order 
12291 

NOAA  has  made  a  determination  that 

this  particular  proposed  notice  does  not 
constitute  a  "major"  rule  as  defined  by 
the  criteria  contained  in  E.0. 12291, 
however  the  proposed  rules  of  July  1986, 
of  which  this  is  a  follow-up,  are 
determined  to  be  major.  Notice  of  this 
proposed  rulemaking  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  as 
required  by  E.O.  12291. 

Regulatory  Impact  Analysis 

NOAA  has  prepared  a  supplement  to 

the  regulatory  impact  analysis  prepared 
for  the  July  1986  proposed  rules  which 
deals  solely  with  this  proposed  rule.  The 
analysis,  which  is  available  to  all 
interested  parties,  examines  the  various 
alternatives  NOAA  considered  as  it 
addressed  the  new  issues,  including 
alternatives  advocated  by  interest 
groups:  considers  benefit  and  cost 
implications  of  the  alternatives;  and 
explains  NOAA's  reasons  for  making 
the  choices  reflected  in  these  proposed 
regulations. 

Regulatory  Flexibility  Act 

On  July  25.  1986,  NOAA  issued 
proposed  Regulations  for  the 
Commercial  Recovery  of  Deep  Seabed 
Hard  Minerals.  In  response  to  public 


comment,  NOAA  has  determined  that 
further  consideration  is  required  on  the 
particular  issues  contained  in  this  rule. 
The  results  of  this  solicitation  will  be 
incorporated  into  the  final  major 
regulation. 

This  notice  of  proposed  rulemaking 
clarifies  the  preamble  to  the  July  1986 
proposed  regulations  regarding  the 
Regulatory  Flexibility  Act  (5  U.S.C.  50  et 
seq.).  NOAA  has  prepared  a  draft 
regulatory  impact  analysis  which 
contains  an  evaluation  of  regulatory 
flexibility.  Based  upon  that  evaluation, 
the  General  Counsel  of  the  Department 
of  Commerce  certified  that  the  July 
proposal  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  regulations 
do  not  impose  any  reporting, 
recordkeeping,  or  other  compliance 
requirements  on  small  governmental 
jurisdictions  or  small  organizations. 

These  proposed  regulations  fall  within 
the  scope  of  the  earlier  evaluation  and 
certification. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  of  the  major  regulation  on 
commercial  recovery,  which  will  contain 
the  results  of  these  proposed  provisions, 
has  been  approved  by  the  Office  of 
Management  and  Budget,  OMB  No. 
0648-0170.  Any  changes  to  the  approved 
information  collection  that  result  after 
the  public  comment  period  will  be  minor 
and  will  be  submitted  to  OMB  as  an 
amendment  to  the  major  regulation 
information  collection  requirements. 

Environmental  Assessment 

Pursuant  to  section  109(c)  of  the  Act 
and  the  National  Environmental  Policy 
Act  of  1969.  NOAA  has  prepared  a  final 
programmatic  environmental  impact 
statement  (PEIS)  assessing  the 
environmental  impacts  of  commercial 
recovery  in  the  area  of  the  oceans  in 
which  such  activities  by  any  United 
States  citizen  will  likely  first  occur 
under  the  authority  of  the  Act.  The  PEIS 
was  filed  with  the  Environmental 
Protection  Agency  in  September  1981. 
Copies  may  be  obtained  by  writing 
NO.AA.  Chief.  Ocean  Minerals  and 
Energy  Division,  at  the  address  specified 
in  the  addresses  section  of  this 
rulemaking.  .NOAA  has  also  prepared  an 
environmental  assessment  (E.AJ  which 
updates  the  PEJS  and  which  confirms  a 
finding  of  no  significant  impact  on  the 
quality  of  the  human  environment  from 
the  promulgation  of  the  July  1986 
proposed  regulations  NOAA  has 
determined  that,  because  this  proposed 
rulemaking  deals  mainly  with 
improvements  in  environmental 
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protection  measures,  this  finding  is  still 
valid.  The  EA  is  available  at  the  above 
location  for  review  upon  request. 

List  of  Subjects  in  15  CFR  Part  971 

Administrative  practice  and 
procedures.  Environmental  protection. 
Marine  resources.  Marine  safety, 
Reporting  requirements,  Seabed  mining. 

Accordingly,  new  Part  971  which  was 
proposed  to  be  added  July  25, 1986  (51 
FR  26794).  would  be  amended  as 
follows. 

D.itfd  September  3.  1987. 
Anthony  |.  Calio, 
Administrator. 


PART  971— [AMENDED] 

1.  The  authority  citation  for  Part  971 
would  continue  to  read  as  follows; 

.Authority:  30  U.S.C.  1401  et  seq. 

2.  Section  971.101  would  be  amended 
by  removing  the  paragraph  designations 
and  adding  the  following  definitions  in 
alph.ibetical  order; 

§971.101     Definitions. 

"Environment"  or  "environmentar'  as 
used  in  the  definitions  of  "irreparable 
harm"  and  "significant  adverse 
environmental  effect"  means  or  pertains 
to  the  deep  seabed  and  ocean  waters 
U  ing  at  and  within  the  permit  area,  and 
m  surrounding  areas  including 
transportation  corridors  to  the  extent 
that  they  might  be  affected,  and  the 
living  and  non-living  resources  of  those 
areas. 
t         *         «         «         • 

"Irreparable  harm"  meano  significant 

undesirable  effects  to  the  environment 
occurring  after  the  date  of  the  permit 
issuance  which  will  not  be  reversed 
after  cessation  or  modification  of  the 
discharge. 

"Significant  adverse  environmental 
effect"  means:  (1)  Significant  adverse 
changes  in  ecosystem  diversity, 
productivity,  and  stability  of  the 
biological  communities  within  the 
environment:  (2)  threat  to  human  health 
through  direct  exposure  to  pollutants  or 
through  consumption  of  exposed  aquatic 
organisms;  or  (3)  loss  of  aesthetic, 
recreational,  scientific  or  economic 
values  which  is  unreasonable  in  relation 
to  the  benefit  derived  from  the 
discharge. 

•  ■  •  •  * 

3.  Section  971.406  would  be  revised  to 
read  as  follows: 

§971.406    Environmental  effects. 

Before  issuing  or  transferring  a 
commercial  recovery  permit,  the 


Administrator  must  find  that  the 
commercial  recovery  proposed  in  the 
application  cannot  reasonably  be 
expected  to  result  in  a  significant 
adverse  environmental  effect  taking  into 
account  the  analyses  and  information  in 
any  applicable  EIS  and  any  TCRs 
associated  with  the  permit.  This  finding 
also  will  be  based  upon  the 
requirements  in  Subpart  F.  However,  as 
also  noted  in  Subpart  F,  if  a 
determination  on  this  question  cannot 
be  made  on  the  basis  of  available 
information,  and  it  is  found  that 
irreparable  harm  will  not  occur  during  a 
period  when  an  approved  monitoring 
program  is  undertaken  to  further 
examine  the  significant  adverse 
environmental  effect  issue,  a  permit  may 
be  granted,  subject  to  modification  or 
suspension  (see  §  971.417)  if  a 
significant  adverse  environmental  effect 
is  revealed  by  such  monitoring. 

§§  971.601-971.605    [Redesignated  as 
§§971.602-971.606). 

4.  Sections  971.601  through  971.605 
would  be  redesignated  as  §§  971.602 
through  971.606:  newly  redesignated 
§§971.602  through  971.604  would  be 
revised;  and  a  new  §  971.601  would  be 
added  to  read  as  follows: 

§  971.601     Environmental  requirements. 

In  issuing  a  permit  for  the  commercial 
recovery  of  deep  seabed  hard  mineral 
resources,  the  Administrator  must  find 
that; 

(a)  The  issuance  of  a  permit  cannot 
reasonably  be  expected  to  result  in  a 
significant  adverse  environmental  effect, 
or,  if  there  is  insufficient  information  to 
make  that  determination,  that  no 
irreparable  harm  will  result  during  a 
period  when  monitoring  of  commercial 
recovery  is  undertaken  to  gather 
sufficient  information.  In  examining  this 
issue,  NOAA  will  give  consideration  to 
the  following  Ocean  Discharge  Criteria 
of  the  Clean  Water  Act  (40  CFR  Part  125. 
Subpart  M),  as  they  may  pertain  to 
discharges  and  other  environmental 
perturbations  related  to  the  commercial 
recovery  operations; 

(1)  The  quantities,  composition  and 
potential  for  bioaccumulation  or 
persistence  of  the  pollutants  to  be 
discharged; 

(2)  The  potential  transport  of  such 
pollutants  by  biological,  physical  or 
chemical  processes; 

(3)  The  composition  and  vulnerability 
of  the  biological  communities  which 
may  be  exposed  to  such  pollutants 
including  the  presence  of  unique  species 
or  communities  of  species,  the  presence 
of  species  identified  as  endangered  or 
threatened  pursuant  to  the  Endangered 
Species  Act  or  the  presence  of  those 
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species  critical  to  the  structure  or 
function  of  the  ecosystem  such  as  those 
important  for  the  food  chain: 

(4)  The  importance  of  the  receiving 
water  area  to  the  surrounding  biological 
community,  including  the  presence  of 
spawning  sites,  nursery/forage  areas, 
migratory  pathways,  or  areas  necessary 
for  other  functions  or  critical  stages  in 
the  life  cycle  of  an  organism; 

(5)  The  existence  of  special  aquatic 
sites  including  but  not  limited  to  marine 
sanctuaries  and  refuges,  parks,  national 
and  historic  monuments,  national 
seashores,  wilderness  areas  and  coral 
reefs; 

(6)  The  potential  impacts  on  human 
health  through  direct  and  indirect 
pathways; 

(7)  Existing  or  potential  recreational 
and  commercial  fishing,  including 
finfishing  and  shellfishing; 

(8)  Any  applicable  requirements  of  an 
approved  Coastal  Zone  Management 
plan; 

(9)  Such  other  factors  relating  to  the 
effects  of  the  discharge  as  may  be 
appropriate; 

(10)  Marine  water  quality  criteria 
developed  pursuant  to  section  304(a)(1) 
of  the  Clean  Water  Act;  and 

(b)  The  applicant  has  an  approved 
monitoring  plan  (§  971.603)  and  the 
resources  and  other  capabilities  to 
implement  it. 

§971.602    Significant  adverse 
environmental  effects. 

(a)  Determination  of  significant 
adverse  environmental  effects.  The 
Administrator  will  determine  the 
potential  for  or  the  occurrence  of  any 
significant  adverse  environmental  effect 
(for  the  purposes  of  sections 
103(a)(2)(D),  105(a)(4).  106(c)  and  109(b) 
(second  sentence)  of  the  Act),  on  a  case 
by  case  basis. 

(b)  Basis  for  determination. 
Determinations  will  be  based  upon  the 
best  information  available,  including 
relevant  environmental  impact 
statements,  NOAA-coUected  data  and 
monitoring,  and  other  data  provided  by 
the  applicant  or  permittee. 

(c)  Related  considerations.  In  making 
a  determination,  the  Administrator  may 
take  into  account  any  TCRs  or  other 
mitigation  measures. 

(d)  Activities  with  no  significant 
adverse  environmental  effect.  NOAA 
believes  that  exploration-type  activities 
as  listed  in  the  license  regulations  (15 
CFR  970.701).  require  no  further 
environmental  assessment. 

(e)  Activities  with  potential  for 
significant  adverse  environmental 
effects.  NOAA  research  has  identified 
at-sea  testing  of  recovery  equipment,  the 
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recovery  of  manganese  nodules  in 
commercial  quantities  from  the  deep 
seabed  and  the  construction  and 
operation  of  commercial-scale 
processing  facilities  as  activities  which 
may  have  some  potential  for  significant 
adverse  environmental  effects. 

(f)  Related  terms,  conditions  and 
restrictions.  Permits  will  be  issued  with 
TCRs  containing  environmental 
requirements  with  respect  to  protection 
(pursuant  to  §  971.419),  mitigation 
(pursuant  to  §  971.419),  or  best  available 
technology  requirements  (pursuant  to 
§  971.423).  as  appropriate,  and 
monitoring  requirements  (pursuant  to 
§  971.424)  to  acquire  more  information 
on  the  environmental  effects  of  deep 
seabed  mining. 

§  971.603    At-sea  monitoring. 

(a)  An  applicant  must  submit  with  its 
application  a  monitoring  plan  designed 
to  enable  the  Administrator  to  assess 
environmental  impacts  and  to  develop 
and  evaluate  possible  methods  of 
mitigating  adverse  environmental 
effects,  to  validate  assessments  made  in 
the  EIS,  and  to  ensure  compliance  with 
TCRs. 

(b)  The  monitoring  plan  shall  include 
determination  of  (1)  the  spatial  and 
temporal  characteristics  of  the  mining 
ship  discharges:  (2)  the  spatial  extent 
and  severity  of  the  benthic  impact, 
including  recovery  rate  and  pattern  of 
benthic  recolonization;  and  (3)  any 
secondary  effects  that  result  from  the 
impact  of  the  mining  collector  and 
benthic  plume. 

(c)  The  monitoring  of  benthic  impact 
shall  involve  the  study  of  two  types  of 
areas,  each  selected  by  the  permittee  in 
consultation  with  NOAA: 

(1)  An  impact  reference  area,  located 
in  a  portion  of  a  permit  area  scheduled 
to  be  mined  early  in  a  permit  term;  and 

(2)  An  interim  preservational 
reference  aiea.  located  in  a  portion  of  a 
permit  area  expected  to  be  non- 
mineable. 

(d)  The  following  specific 
environmental  parameters  m.ust  be 
proposed  for  examination  in  the 
applicant's  monitoring  plan: 

(^  ]  Discharges — 
Salinity,  temperature,  density 
Suspended  particulates  concentration 

and  density 
Particulate  and  dissolved  nutrients  and 

metals 
Size,  configuration,  and  velocities  of 

discharge 


(2)  Upper  water  column — 

Nutrients 

Endangered  species  (observations) 
Salinity,  temperature,  density 
Currents  and  direct  current  shear 
Vertical  distribution  of  light 
Suspended  particulate  material 

advection  and  diffusion 
In-situ  settling  velocities  of  suspended 

particulates 
Zooplankton  and  trace  metals  uptake 
Fish  larvae 
Behavior  of  biota,  including 

commercially  valuable  fish, 

(3)  Lower  water  column  and 
seafloor — 

Currents 

Suspended  particulate  material 

advection  and  diffusion 
In-situ  settling  velocities  of  suspended 

particulates 
Benthic  scraping  and  blanketing,  and 

their  impacts  and  recovery. 

(e)  The  monitoring  plan  shall  include 
provision  for  monitoring  those  areas 
impacted  by  the  permittee's  mining 
activities,  even  if  such  areas  fall  outside 
its  minesite. 

(f)  After  the  Admiinistrator's  approval 
of  the  monitoring  plan,  this  plan  will 
become  a  permit  TCR.  The  monitoring 
plan  TCR  will  authorize  refinement  of 
the  monitoring  plan  prior  to  testing  and 
commercial-scale  recovery,  and  at  other 
appropriate  times,  if  refinement  is 
necessary  to  reflect  accurately  proposed 
operations  or  to  incorporate  recent 
research  or  monitoring  results. 

(g)  If  test  mining  is  proposed,  the 
applicant  shall  include  in  the  monitoring 
plan  a  provision  for  monitoring  the 
test(s)  as  well  as  a  strategy  for  using  the 
result  to  monitor  more  effectively 
commercial-scale  recovery.  This 
monitoring  shall  address  concerns 
expressed  in  the  PEIS  and  in  the  permit 
EIS. 

(h)  The  monitoring  plan  shall  include 
a  sampling  strategy  that  is  based  on 
sound  statistical  methods,  provide  that 
equipment  and  methods  be  scientifically 
accepted,  provide  that  the  personnel 
who  are  planning,  collecting  and 
analyzing  the  data  be  scientifically  well 
qualified,  and  provide  that  the  resultant 
data  be  submitted  to  the  Administrator 
in  accordance  with  formats  of  the 
National  Oceanographic  Data  Center 
and  other  formats  as  may  be  specified 
by  the  Administrator. 

(i)  Pursuant  to  section  114(1)  of  the 
Act  the  Administrator  intends  to  place 
observers  onboard  mining  vessels  not 


only  to  ensure  that  permit  TCRs  are 
followed  but  also  to  evaluate  the 
effectiveness  of  monitoring  strategies, 
both  in  terms  of  protecting  the 
environment  and  m  being  cost-effective 
(see  §  971.1005)  and.  if  necessary,  to 
develop  potential  mitigation  measures.  If 
modification  of  permit  TCRs  or 
regulations  is  required  to  protect  the 
quality  of  the  environment,  the 
Administrator  may  modify  TCRs 
pursuant  to  §  971.414.  or  the  regulations 
pursuant  to  §  971.804 

§  971.604     Best  available  technologies 
(BAT)  and  mitigation. 

[a]  The  Administrator  shall  require  in 
all  activities  under  new  permits,  and 
wherever  practicable  in  activities  under 
existing  permits,  the  use  of  the  best 
available  technologies  for  the  protection 
of  safety,  health,  and  the  environment 
wherever  such  activities  would  have  a 
significant  adverse  effect  on  safety, 
health,  or  the  envnronment,  except 
where  the  Administrator  determines 
that  the  incremental  benefits  are  clearly 
insufficient  to  justify  the  incremental 
costs  of  using  such  technologies. 
Because  of  the  embryonic  nature  of  the 
industry,  NCAA  is  unable  either  to 
specify  particular  equipment  or 
procedures  comprising  BAT  or  to  define 
performance  standards.  Until  such 
experience  exists,  the  applicant  shall 
submit  such  information  as  is  necessary* 
to  indicate,  as  required,  the  use  of  BAT, 
the  alternatives  considered  to  the 
specific  equipment  or  procedures,  and 
the  rationale  as  to  why  one  alternative 
technology  was  considered  in  place  of 
another.  This  analysis  shall  include  a 
discussion  of  the  costs  involved  with 
use  of  such  technology  and  the 
incremental  benefits  gained. 

(b)  NOAA  is  not  specifying  particular 
mitigation  methodologies  or  techniques 
at  this  time  (such  as  requiririg  the  sub- 
surface release  of  mining  vessel 
discharges),  but  expects  applicants  and 
permittees  to  develop  and  carry  out 
their  operations  to  the  extent  possible  to 
minimize  adverse  environmental  effects 
and  to  be  able  to  demonstrate  efforts  to 
that  end.  The  applicant  must  submit  a 
plan  describing  how  he  would  mitigate  a 
significant  adverse  environmental  effect. 
if  it  were  caused  by  the  surface  release 
of  mining  vessel  discharges,  including  a 
plan  for  the  monitoring  of  any 
discharges.  Based  upon  monitoring 
results.  NOAA  may  find  it  necessary  in 
the  future  to  specify  particular 


SE 

1   4 


1987 


UM  I 


34754 


Federal  Register  /  Vol.  52,  No.  177 


procedures  for  ni,nimizing  adverse 
environmental  effects.  These  procedures 
would  be  incorporated  into  permit 
TCRs, 

(c)  In  permit  TCRs  NOAA  will  require 
the  permittee  to  report,  prior  to 
implementation,  any  proposed 
technological  or  operational  changes 
that  will  increase  or  have  unknown 
environmental  effects.  Changes  in 
composition,  concentration  or  size 
distribution  of  suspended  particulates 
discharged  from  the  mining  vessel, 
water  depth  of  vessel  discharge,  depth 
of  cut  in  the  seafloor  of  the  mining 
(  o!!ei  tor,  ant!  direction  or  a.mount  of 
sedim.ent  discharged  at  the  seafloor  are 
fiictijrs  of  concern  to  NOAA.  If  proposed 
f  h,mg^■s  have  a  h;gh  potential  for 
increasing  adverse  environmental 
effects  the  Administrator  may 
disapprove  or  require  modification  of 
the  changes, 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Human  Development 
Services 

(Program  Announcement  No.  13612-882] 

Alaskan  Native  Social  and  Economic 
Development  Projects;  Availability  of 
Financial  Assistance 

agency:  Administration  for  Native 
Americans  (ANA),  Office  of  Human 
Development  Services  (OHDS), 
Department  of  Health  and  Hum.m 
Services. 

ACTION:  Announcement  of  availability  of 
competitive  financial  assistance  for 
Al'iskan  Native  social  and  economic 
development  projects. 

DATES:  The  closing  dates  for  receipt  of 
applications  are  December  11, 1987  and 
May  6.  1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ted  Georse  (206)  442-0992  or  Robert 
Kreidler  (206)  442-8113.  Administration 
for  Native  Americans,  Office  of  Human 
Development  Services,  Department  of 
1  iealth  and  Human  Services,  2901  3rd 
Avenue,  Mail  Stop  411,  Seattle,  WA 
98121. 

A.  Introduction  and  Program  Purpose 

The  purpose  of  this  program 
announcement  is  to  announce  the 
availability  of  financial  assistance  to 
promote  self-sufficiency  for  Alaskan 
Natives  through  support  of  local 
governance,  as  well  as  social  and 
economic  development  projects.  Funds 
will  be  awarded  under  section  803  of  the 
Native  .-Xmerican  Programs  Act  of  1974, 
Pub.  i..  9,5-644,  8fl  Stat.  2324,  42  U.S.C, 
2991b. 

Proposed  projects  will  be  reviewed  on 
a  competitive  basis  against  the 
evaluation  criteria  in  this 
announcement. 

The  purpose  of  the  financial 
assistance  provided  by  the 
Administration  for  Native  Americans 
(ANA)  under  the  Native  American 
Program.s  Act  (the  Act)  is  to  promote 
social  and  economic  self-sufficiency  for 
American  Indians,  Alaskan  Natives,  and 
Native  Hawaiians. 

AN.A  believes  that  responsibility  for 
achieving  self-sufficiency  rests  with  the 
governing  bodies  of  Indian  tribes  and 
Alaskan  Native  villages  and  in  the 
leadership  of  Native  American  groups. 
The  development  of  self-sufficiency 
req.iires  strengthening  governmental 
responsibilities,  economic  progress,  and 
improvement  of  social  systems  which 
protect  and  enhance  the  health  and 
well-being  of  individuals,  families  and 
communities. 


Achievement  of  self-sufficiency  is 
based  on  the  community's  ability  to 
plan,  organize,  and  direct  resources  in  a 
comprehensive  manner  to  achieve  long- 
range  community  goals.  ANA  bases  its 
program  and  policy  initiatives  on  the 
following  three  program  goals: 

(1)  Governance:  To  assist  tribal  and 
village  governments.  Native  American 
institutions,  and  local  leadership  to 
exercise  local  control  and  decision- 
making over  their  resources. 

(2)  Economic  Development:  To  foster 
the  development  of  stable,  diversified 
local  economies  and  economic  activities 
which  will  provide  jobs,  promote 
economic  well-being,  and  reduce 
dependency  on  public  funds  and  social 
services. 

(3)  Social  Development:  To  support 
local  access  to,  control  of,  and 
coordination  of  services  and  programs 
which  safegufird  the  health  and  well- 
being  of  people,  and  which  are  essential 
to  a  thriving  and  self-sufficient 
community. 

To  accomplish  these  goals,  ANA 
supports  tribal  and  village  governments 
and  other  Native  American 
organizations  in  the  development  and 
implementation  of  community-based, 
long-term  governance  and  social  and 
economic  development  strategies 
(BEDS)  aimed  at  promoting  the  self- 
sufficiency  of  their  own  communities. 
This  approach  is  based  on  two 
fundamental  principles: 

(1)  The  local  community  and  its 
leadership  are  responsible  for 
determining  their  own  goals,  setting 
priorities,  and  planning  and 
implementing  programs  aimed  at 
achieving  those  goals;  the  unique  mix  of 
socio-economic,  political,  and  cultural 
factors  involved  in  each  community 
makes  such  self-determination 
necessary;  the  local  community  is  in  the 
best  position  to  apply  its  own  cultural, 
political,  and  socio-economic  values  in 
deciding  on  long-term  strategies  and 
programs. 

(2)  Economic  and  social  development 
are  interrelated,  and  development  in  one 
area  should  be  balanced  with 
development  in  the  other  in  order  to 
enhance  self-sufficiency.  Without  a 
careful  balance  of  the  two,  the 
community's  development  efforts  may 
be  jeopardized.  Expansion  of  social 
services,  without  providing 
opportunities  for  employment  and 
econom.ic  development,  may  lead  to 
greater  dependency.  Conversely, 
inadequate  social  services  can  seriously 
impede  productivity  and  economic 
development. 


B.  Proposed  Projects  To  Be  Funded 

The  fundamental  task  which  Native 
American  communities  face  is 
developing  enduring  social  and 
economic  strategies  in  keeping  with 
local  goals,  resources,  and  cultural 
values.  ANA  is  interested  in  assisting 
local  communities  in  the  implementation 
of  projects  that  are  a  part  of  long-range 
strategies  to  achieve  social  and 
economic  self-sufficiency.  A.NA  expects 
its  applicants  to  have  undertaken  a  long- 
range  planning  process  that  addresses 
the  community's  development  and 
encourages  social  and  economic  growth 
for  the  community.  Such  long-range 
planning  must  consider  the  maximum 
use  of  available  resources,  directing 
those  resources  at  opportunities  and 
addressing  issues  that  hinder  progress. 

ANA  encourages  applicants  to 
consider  innovative  approaches  to 
achieve  the  specific  governance  and 
social  and  economic  goals  of  the 
community,  and  to  use  non-ANA 
resources  including  human,  natural,  and 
financial  ones  to  strengthen  and 
broaden  the  proposed  project's  impact 
in  the  community. 

All  projects  funded  by  ANA  must  be 
complete,  self-sustaining  or  supported 
with  other  than  ANA  funds  at  the  end  of 
the  project  period.  ANA's  funding  of 
specific  projects  is  not  for  those 
programs  which  operate  indefinitely  or 
have  need  for  ANA  funding  on  a 
recurring  basis. 

Goal  1:  Governance.  Effective 
governance  is  a  necessary  foundation 
and  condition  for  social  and  economic 
development  of  Indian  tribes,  Alaskan 
Native  villages  and  Native  American 
groups.  Efforts  to  achieve  effective 
governance  include:  (1)  Strengthening 
the  effectiveness  of  tribal  and  village 
governments;  (2)  increasing  the  ability  of 
tribes,  villages  and  Native  American 
groups  and  organizations  to  plan, 
develop,  and  administer  a 
comprehensive  program  supportive  of 
community  social  and  economic  self- 
sufficiency;  and  (3)  increasing 
awareness  of  the  legal  rights  and 
benefits  to  which  Native  Americans  are 
entitled,  either  by  virtue  of  the  Federal 
trust  relationship,  legislative  authority, 
or  as  citizens  of  the  United  States. 

Under  the  governance  goal,  ANA 
strongly  encourages  tribal  and  village 
councils  and  other  governing  bodies  to 
strengthen  and  streamline  their 
institutional  management  in  order  to 
develop  and  implement  social  and 
economic  development  strategies  and  to 
improve  the  day-to-day  management  of 
programs.  By  improving  such 
capabilities,  Indian  Tribes,  Alaskan 
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Native  villages  and  Native  American 
groups  can  better  define  and  achieve  the 
goals  of  their  people  and  promote 
greater  efficiency  and  effectiveness  in 
the  use  of  available  resources. 

Goal  2:  Economic  Development. 
Effective  economic  development  is  the 
long-term  mobilization  and  management 
of  economic  resources  to  achieve  a 
diversified  economy  characterized  by 
widespread  distribution  of  economic" 
resources,  services,  and  benefits: 
participation  of  community  members  in 
the  productive  activities  and  economic 
investments  of  the  community:  and 
pursuit  of  economic  interests  in  ways 
that  balance  economic  gain  with  social 
development. 

Goal  3:  Social  Development.  Effective 
social  development  is  the  mobilization 
and  management  of  resources  for  the 
social  benefit  of  community  members, 
and  involves  the  establishment  of 
institutions,  systems,  and  practices  that 
contribute  to  the  social  environment 
desired  by  the  community.  This  includes 
the  development  of,  access  to.  and  local 
control  over  the  institutions  that  protect 
the  health  and  welfare  of  individuals 
and  families,  and  preserve  the  values, 
language,  and  culture  of  the  community. 

Building  on  the  foundation  of  strong 
local  governance,  ANA  expects  tribal 
and  village  governments  and  other 
Native  American  organizations  to  move 
toward  coordinated  and  balanced 
development  and  implementation  of 
social  and  economic  development 
strategies.  These  interrelated  strategies 
should  coordinate  and  direct  all 
resources  (Federal  and  non-Federal) 
toward  locally  determined  priorities, 
and  affect  the  community  and  its 
members  in  ways  that  promote  greater 
economic  and  social  self-sufficiency.  In 
addition,  these  strategies  should  provide 
an  independent  source  of  revenue  to  the 
community  which  will  assist  the 
applicant  in  decreasing  dependency  on 
public  funds. 

Alaska  Initiative 

Based  on  the  three  ANA  goals,  in 
Fiscal  Year  1984,  ANA  implemented  a 
special  Alaska  social  and  economic 
development  initiative.  The  purpose  of 
this  special  effort  was  to  provide 
financial  assistance  at  the  village  level 
or  for  village-specific  projects  aimed  at 
improving  a  village's  social  and 
economic  development.  This  program 
announcement  continues  to  implement 
this  mitiative.  ANA  sees  both  the  non- 
profit and  for-profit  corporations  in 
Alaska  as  being  able  to  play  an 
important  supportive  role  in  assisting 
individual  villages  to  develop  and 
implement  their  own  locally  determined 
strategies  which  take  advantage  of  the 
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opportunities  afforded  to  Alaskan 
Natives  under  the  Alaska  .Native  Claims 
Settlement  Act  (ANCSA).  Pub.  L  92-202. 
Examples  of  the  types  of  projects  that 
ANA  is  seeking  to  fund  mclude.  but  are 
not  limited  to.  projects  that  will: 

Governance 

•  Initiate  a  demonstration  program  at 
a  regional  level  to  allow  Native  people 
to  become  involved  in  developing 
strategies  to  maintain  and  develop  their 
economic  subsistence  base. 

•  Assist  in  developing  land  use 
capabilities  and  develop  skills  in  the 
areas  of  land  and  natural  resource 
management  including  resource 
assessment  and  development,  as  well  as 
potential  impacts  upon  the  environment 
and  the  subsistence  ecology. 

•  Assist  village  consortia  in  the 
development  of  tribal  constitutions, 
codes,  and  court  syste.ms, 

•  Develop  agreements  between  the 
State  and  villages  that  transfer 
programs,  jurisdictions,  and/or  control 
to  Native  entities. 

•  Strengthen  village  government 
control  of  land  management,  including 
land  protection. 

•  Develop  tribal  courts,  adoption 
codes,  and/or  related  comprehensive 
children's  codes. 

•  Assist  m  status  clarification  for 
traditional  councils. 

•  Initiate  village  level  mergers 
between  village  council  and  village 
corporations. 

•  Develop  Regional  IRAs  (Indian 
Reorganization  Act  of  1934)  and  village 
consortia,  in  order  to  maximize  tribal 
government  resources,  i.e..  to  develop 
model  codes,  or  tribal  court  systems. 

Economic  Development 

•  Assist  villages  to  develop 
businesses  and  industries  which  (1)  use 
local  materials,  (2)  create  jobs  for 
Alaskan  Natives,  (3)  are  capable  of  high 
productivity  at  a  small  scale  of 
operation,  and  (4)  complement 
traditional  and  necessary  seasonal 
activities. 

•  Substantially  increase  and 
strengthen  efforts  to  establish  and 
improve  the  village  and  regional 
infrastructure  and  the  capabilities  to 
develop  and  manage  resources  in  a 
highly  competitive  cash-economy 
system. 

•  Assist  villages  or  consortia  of 
villages  in  developing  subsistence 
compatible  industries  that  will  retain 
local  dollars  in  villages,  reducing 
dependency  on  State  and  Federal 
subsidies. 

•  Assist  in  new  or  expanded  Native 
businesses. 


•  Assist  villages  in  labor  export,  i.e., 

people  leaving  the  local  communities  for 
seasonal  work  and  returning  to  their 
communities. 

Social  Development 

•  Assist  villages  in  developing  the 
service  sector. 

•  Assist  in  developing  training  and 
education  programs  for  those  jobs  in 
education,  government,  and  health 
usually  found  in  local  communities  and 
also  to  work  with  the  various  agencies 
to  encourage  job  replacement  of  non- 
Natives  by  .Natives. 

•  Coordinate  land  use  planning  with 
village  corporations  and  city 
government. 

•  Develop  local  control  of  planning 
and  deluery  of  social  services. 

•  Develop  new  service  programs 
established  with  ANA  funds  and  funded 
for  continued  operation  by  local 
communities  or  the  private  sector. 

•  Develop  or  coordinate  activities 
with  State-funded  projects,  in 
decreasing  the  incidences  of  child  abuse 
and  neglect,  or  fetal  alcohol  syndrome. 
or  Native  suicides. 

•  Assist  in  obtaining  licenses  to 
provide  housing  or  related  services  for 
State  or  local  governments, 

•  Assist  in  increasing  the  number  of 
Native  adoptions,  or  Native  children 
returning  home  from  foster  care. 

•  Assist  in  respite  care  for  family 
caretakers. 

C.  Eligible  Applicants 

The  following  are  eligible  to  apply  for 
a  grant  award  under  this  program 
announcement: 

•  Alaskan  Native  villages  as  defined 
in  the  Alaska  Native  Claims  Settlement 
Act. 

•  Nonprofit  Alaskan  Native  Regional 
Corporations  in  Alaska  with  village 
specific  projects. 

•  Nonprofit  Native  organizations  in 
Alaska  with  village  specific  projects. 

•  Current  ANA  grantees  in  Alaska 
funded  under  section  803  of  the  Native 
American  Programs  Act  with  a  project 
period  ending  in  Fiscal  Year  1988. 

•  Alaskan  Native  Indian  communities 
as  recognized  by  the  Bureau  of  Indian 
Affairs. 

Although  for-profit  Regional 
Corporations  established  under  ANCSA 
are  not  eligible  applicants,  individual 
villages  and  Indian  communities  are 
encouraged  to  use  the  for-profit 
corporations  as  subcontractors  and  to 
collaborate  with  them  in  joint-venture 
projects  for  promoting  social  and 
economic  self-sufficiency.  A.NA 
encourages  the  for-profit  corporations  to 
assist  the  villages  in  developing 
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applications  and  to  participate  as 
subcontractors  in  the  project. 

0.  Available  Funds 

Approximately  Si. 5  million  of 
financial  assistance  is  available  under 
this  program  announcement. 

Funding  Guidance:  ANA  plans  to 
award  approximately  15-18  grants.  For 
individual  village  projects,  the  funding 
level  will  be  up  to  $100,000;  for  regional 
nonprofit  and  village  consortia,  the 
funding  level  is  up  to  Si 50.000, 
commensurate  with  approved  multi- 
village  objectives.  For  multi-year 
projects,  the  funding  range  for  Fiscal 
Years  1986  and  1990  will  be  the  same. 

Each  applicant  is  eligible  fo  receive  no 
more  than  one  grant  award  under  this 
announcement. 

E.  Multi-Year  Projects 

Applicants  may  apply  for  projects  of 
up  to  36  months  duration.  A  multi-year 
project,  one  extending  more  than  12 
months,  affords  grantees  the  opportunity 
to  undertake  more  complex  and  in-depth 
projects  than  can  be  completed  in  one 
year.  Applicants  are  encouraged  to 
develop  multi-year  projects.  However, 
applicants  should  note  that  a  multi-year 
project  is  i  project  on  a  single  theme 
that  requires  more  than  12  months  to 
complete.  It  is  not  a  series  of  unrelated 
projects  presented  in  chronological 
order  over  a  three  year  period.  It  should 
also  be  noted  that  funding  after  the  first 
budget  period  of  a  multi-year  project 
will  be  non-competitive. 

The  budget  period  for  each  multi-year 
project  grant  will  be  12  months.  The 
non-competitive  funding  for  the  second 
and  third  year  will  depend  upon  the 
grantee's  progress  in  achieving  the 
objectives  of  the  project  according  to  the 
approved  work  plan,  the  availability  of 
Federal  funds,  ANA's  continued  belief 
that  the  project  is  in  the  public  interest, 
and  compliance  with  applicable 
statutory,  regulatory  and  grant 
requirements. 

F.  Grantee  Share  of  Project 

Grantees  must  provide  at  least  20 
percent  of  the  total  approved  cost  of  the 
project,  which  may  be  cash  or  in-kind 
contributions.  The  total  approved  cost  of 
the  project  is  the  sum  of  the  Federal 
share  and  the  non-Federal  share.  The 
method  to  compute  the  non-Federal 
share  is  shown  in  the  Application  Kit. 
An  itemized  budget  detailing  the 
applicant's  non-Federal  share  and  its 
source  must  be  hicluded  in  the 
application.  A  request  for  a  waiver  of 
the  non-Federal  share  requirement  may 
be  submitted  in  accordance  with  section 
1336.50(b)(3)  of  the  Native  American 
Program  Regulations. 


G.  Intergovernmental  Review  of  Federal 
Programs 

This  program  is  not  covered  by 
Executive  Order  12372. 

H.  The  Application  Process 

Availability  of  Application  Forms 

In  order  to  be  considered  for  a  grant 
under  this  program  announcement,  an 
application  must  be  submitted  on  the 
forms  supplied  and  in  the  manner 
prescribed  by  A.N.A.  The  application 
requirements  are  approved  under  0MB 
Control  No.  0980-0016.  The  application 
kits  containing  the  necessary  forms  may 
be  obtained  from:  Administration  for 
Native  Americans,  Office  of  Human 
Development  Services,  DHHS,  2901  3rd 
Avenue,  Mail  Stop  411,  Seattle,  WA 
93121,  Attention:  No.  13612-fi82.  (206) 
442-0992,  Attention:  13612-S82. 

Application  Submission 

One  signed  original  and  two  copies  of 
the  grant  apphcation,  including  all 
attachments,  must  be  hand  delivered  or 
mailed  to:  Department  of  Health  and 
Human  Services.  Office  of  Human 
Development  Services,  Discretionary 
Grants  Management  Branch,  2901  3rd 
Avenue.  Mail  Stop  414,  Seattle,  WA 
98121.  Attention:  ANA  13612-882. 

DO  NOT  SUBMIT  THE 
APPUCATION  TO  WASHINGTON,  DC. 

The  application  shall  be  signed  by  an 
individual  authorized  to  act  for  the 
applicant  tribe  or  organization  and  to 
assume  the  applicants  obligations  under 
the  terms  and  conditions  of  the  grant 
award,  including  Native  American 
Program  statutory  and  regulatory 
requirements. 

Application  Consideration 

Tne  Commissioner  of  the 
Administration  for  Native  Americans 
determines  the  final  action  to  be  taken 
with  respect  to  each  grant  application 
received  under  this  announcement. 

The  following  points  should  be  taken 
into  consideration  by  all  applicants; 

•  Incomplete  appUcationa  and 
applications  that  do  not  conform  to  this 
announcement  will  not  be  accepted  for 
review.  Applicants  will  be  notified  in 
writing  of  any  such  determination  by 
ANA. 

•  Complete  apphcations  that  conform 
to  all  the  requirements  of  this  program 
announcement  are  subjected  to  a 
competitive  review  and  evaluation 
process.  An  independent  review  panel 
evaluates  each  application  against  the 
published  criteria.  The  results  of  this 
review  assist  the  Commissioner  in 
making  final  funding  decisions. 

•  The  Conunissioner's  decision  also 
takes  into  account  the  comments  of  the 


ANA  staff.  Slate  and  Federal  agencies 
having  performance  related  information, 
and  other  interested  parties. 

•  The  Commissioner  makes  grant 
awards  consistent  with  the  purpose  of 
the  Act,  all  relevant  statutory  and 
regulatory  requirements,  this  Program 
Announcement,  and  the  availability  of 
funds. 

•  After  the  Commissioner  has  made 
decisions  on  all  applications, 
unsuccessful  applicants  will  be  notified 
in  writing  within  approximately  120 
days  of  the  closing  date.  Successful 
applicants  are  notified  through  an 
official  Financial  Assistance  Award 
(FAA). 

The  award  will  state  the  amount  of 
Federal  funds  awarded,  the  purpose  of 
the  grant,  the  terms  and  conditions  of 
the  grant  award,  the  effective  date  of  the 
award,  the  project  period,  the  budget 
period,  and  the  amount  of  the  non- 
Federal  matching  share  requirement. 

I.  Review  Process  and  Criteria 

Applications  submitted  in  a  timely 
manner  under  this  program 
announcement  will  undergo  a  pre- 
review  to  determine: 

•  That  the  applicant  is  eligible  in 
accordance  with  the  Eligible  Applicant 
Section  of  this  announcement; 

•  That  the  application  proposes 
project  objectives  which  are  responsive 
to  the  Program  Announcement;  and 

•  That  the  application  materials 
submitted  are  sufficient  to  allow  the 
panel  to  undertake  an  in-deplh 
evaluation.  All  required  materials  and 
forms  are  listed  in  the  Grant  Application 
Checklist  in  the  Application  Kit. 

Applications  which  pass  the  pre- 
review  will  be  evaluated  and  rated  by 
an  independent  review  panel  on  the 
basis  of  the  following  criteria; 

(1)  Long-Range  Goals.  The  application 
presents  long-range  goals,  within  the 
context  of  the  community's 
comprehensive  social  and  economic 
development  goals,  which  the  proposed 
project  addresses.  (Inclusion  of  the 
community's  entire  development  plan  is 
not  necessary.)  (15  points) 

(2)  Resources  Availability  to  the 
Proposed  Project  Other  resources  which 
will  assist  or  be  coordinated  with  the 
project  are  described.  Resources  may  be 
human,  natural  or  financial  in  nature, 
including  Federal  end  non-Federal 
resources.  (15  points) 

(3)  Capabilities  and  QualificatJons. 
The  resumes  or  position  descriptions  of 
key  personnel  indicate  that  the  staff  is 
qualified  to  carry  out  the  project.  (15 
points) 
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(4)  Project  Objectives  and  Activities. 
The  application  proposes  project 
objectives  and  project  activities  which: 

•  Are  realistic  and  feasible; 

•  Are  measurable  and  quantifiable: 

•  Are  based  on  a  fully  described  and 
locally  determined  balanced  social  and 
economic  development  strategy: 

•  Clearly  address  a  major  problem 
within  the  community; 

•  Indicate  when  the  objective  will  be 
accomplished;  and 

•  Indicate  who  will  accomplish  the 
objective;  (20  points) 

(5)  Results  or  Benefits  Expected.  The 
proposed  project  will  result  in  specific, 
measurable  outcomes  which  will  clearly 
contribute  to  the  overall  development  of 
the  community  and  its  members.  The 
specific  information  provided  is  the 
basis  upon  which  the  outcomes  can  be 
evaluated  at  year  end.  (20  points) 

(6)  Budget.  The  budget  fully  explains 
and  justifies  the  line  items  in  the  budget 
categories  in  Part  III,  Section  B  of  the 
Budget  Information.  Sufficient  detail  is 
included  to  facilitate  determination  of 
allowability,  relevance  to  the  project, 
and  cost  benefits.  (15  points) 

].  Guidance  to  Applicants 

The  following  policies,  pointers,  and 
instructions  are  provided  to  assist 
applicants  in  developing  a  competitive 
application. 

(J J  Program  Guidance 

•  Community  Coordination:  ANA 
supports  the  concept  that  the  key  to 
balanced  socio-economic  development 
is  the  local  village.  ANA  encourages 
Nat:\e  village  governments  to 
coordinate  their  local  plans  with  other 
village  entities,  if  any.  and  especially  the 
city  government  and  the  village 
corporation.  In  addition,  villages  are 
encouraged  to  make  maximum  use  of 
regional  nonprofit  resources,  including 
village-to-regional  corporation 
subcontracts. 

•  ANA  reviewers  of  applications 
have  indicated  they  are  better  able  to 
judge  the  feasibility  and  practicality  of  a 
proposed  economic  development  project 
when  the  applicant  has  utilized  a 
business  plan  to  discuss  the  project. 
ANA  has  included  sample  business 
plans  in  the  application  kit.  It  is  strongly 
suggested  that  an  applicant  use  these  as 
a  guide  in  the  development  of  an 
application.  The  more  information  given 
a  review  panel  on  a  proposed  business, 
the  better  able  it  is  to  evaluate  the 
potential  for  success. 

•  ANA  does  not  fund  on  the  basis  of 
need.  ANA  funds  projects  presenting  the 
strongest  prospects  for  fulfilling  a 
community's  governance,  social  or 
economic  development. 


•  In  discussing  the  problems  or  needs 
of  the  community  being  addressed  in  the 
application,  sufficient  background  and/ 
or  history  of  the  community  should  be 
included  to  ensure  that  the  feasibility  of 
the  proposed  project  will  be  understood 
by  reviewers. 

•  The  project  proposal  must  clearly 
identify  in  measurable  terms  the 
expected  results  of  the  project  and  its 
positive  and  continuing  impact  on  the 
community. 

•  In  the  Part  IV,  Section  A  of  the 
application  package,  Resources 
Available  to  the  Proposed  Project,  the 
applicant  should  address  any  specific 
financial  circumstances  which  may 
impact  on  the  project,  such  as  any 
monetary  or  land  settlements  made  to 
the  applicant  and  any  restrictions  to 
those  settlements  and  explain  the 
specific  reasons  it  is  seeking  A.NA 
funds,  particularly  if  the  applicant 
apparently  has  other  resources  to 
support  the  proposed  project  and 
chooses  not  to  use  them, 

•  Supporting  documentation  or  other 
testimonies  from  concerned  interests 
other  than  the  applicant  may  be  used  to 
provide  support  for  the  feasibility  of  the 
project. 

(2)  Technical  Guidance 

•  The  application's  Form  424  must  be 

signed  by  the  applicant's  representative 
authorized  to  act  with  full  authority  on 
behalf  of  the  applicant. 

•  A.\A  suggests  that  the  pages  of  the 
application  be  numbered  sequentially 
from  the  first  page.  This  allows  for  easy 
reference  during  the  review  process. 
Simple  tabbing  of  the  sections  of  the 
application  is  also  helpful  to  the 
reviewers. 

•  Two  copies  of  the  application  plus 
the  original  are  required. 

•  Applicants  are  encouraged  to  have 
someone  other  than  the  author  apply  the 
evaluation  criteria  and  score  the 
application  prior  to  its  submission  in 
order  to  gain  a  better  sense  of  their 
applications  quality  and  potential 
competitiveness. 

•  P'or  purposes  of  developing  an 
application,  applicants  should  plan  for  a 
project  start  date  approximately  120 
days  after  the  closing  date  under  which 
the  application  is  submitted. 

•  ANA  will  not  fund  essentially 
identical  projects  serving  the  same 
constituency, 

•  ANA  will  accept  only  one 
application  from  any  one  applicant.  If  an 
eligible  applicant  sends  in  two 
applications,  the  one  with  the  earlier 
postmark  will  be  accepted  for  review 
unless  the  applicant  withdraws  the 
earlier  application. 


•  An  application  from  a  Federally 
recognized  tribe  must  be  from  the 
governing  body. 

•  The  Cover  Page  (included  in  the  Kit) 
should  be  the  first  page  of  an 
application. 

•  The  Approach  page  (Section  B,  Part 
IV)  for  each  objective  proposed  should 
be  of  sufficient  detail  to  become  a  daily 
or  weekly  staff  guide  of  responsibilities 
should  the  applicant  be  funded. 

•  If  a  profit  making  venture  is  being 
proposed,  revenue  must  be  reinvested  in 
the  business  in  order  to  decrease  or 
eliminate  A.N.^'s  future  participation. 
Such  revenue  must  be  reported  as 
general  program  income  and  used  in 
accordance  with  the  deduction 
alternative.  (See  45  CFR  Part  74.42(c).) 

•  Applicants  proposing  multi-year 
projects  must  fully  describe  annual 
project  objectives  and  activities. 
Separate  Objective  Work  Plans  (OVVP) 
must  be  presented  for  each  project  year 
and  a  separate  itemized  budget  of  the 
Federal  and  non-Federal  costs  of  the 
project  for  each  budget  period  must  be 
included. 

•  Applicants  for  multi-year  projects 
must  justify  the  entire  time-frame  of  the 
project  (i.e.  why  the  project  needs 
multiple  years  to  complete)  and  describe 
the  results  to  be  achieved  by  the  end  of 
each  budget  period  of  the  project  period. 

•  The  applicant  should  specify  the 
entire  project  period  length  on  the  cover 
page  of  the  Form  424,  Block  16,  not  the 
length  of  the  first  budget  period.  In  cases 
where  the  application's  contents 
propose  one  length  of  project  period  and 
the  Form  424  cover  page  specifies  a 
conflicting  length  of  project  period,  A.NA 
will  consider  the  project  period  specified 
on  the  Form  424  as  the  governing  one. 

•  Village  govemmenis  without 
established  accounting  systems  must 
arrange  for  qualified,  acceptable 
accounting  services  prior  to  release  of 
grant  funds. 

Note:  Subpart  H,  45  CFR  Part  74 
describes  those  elements  of  a  generally 
acceptable  accounting  system  for 
Federal  grantees.  The  financial 
management  standards  in  Subpart  H 
require: 

(1)  Accurate,  current  and  complete 
disclosure; 

(2)  Records  which  show  source  and 
application  of  funds; 

(3)  Effective  control  and 
accountability  of  funds  and  property; 

(4)  Comparison  of  actual  and 
budgeted  amounts; 

(5)  Procedures  to  minimize  time 
lapsing  between  transfer  and 
disbursement  of  funds: 

(6)  Procedures  to  determine 
allowability  and  allocating  of  funds; 
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(7)  Acxounfing  rero.-ris  with  source 
documentation; 

(8)  Periodic  audits;  and 

(9)  A  follow-up  s\stp,m. 

(31  Projects  or  activities  that  generally 
will  not  meet  the  purposes  of  this 

annour.cement 

The  following  activities  are 
inconsistent  with  the  policies  of  A.NA; 

•  Projects  which  support  a  grantee  in 
providing  training  and/or  technical 
assistance  (T/TA)  to  other  tribes  or 
Native  American  organizations  ("third 
party  T/TA")  are  inconsistent  with  the 
policies  of  ANA.  However,  the  purchase 
of  T/TA  by  a  grantee  for  its  own  use  or 
use  for  Its  members  (as  in  the  case  of  a 
consortium),  where  T/TA  is  necessary 
to  carry  out  project  objectives,  is 
acceptable. 

•  Proposed  feasibility  studies, 
business  plans,  marketing  plans,  or 
written  materials  such  as  manuals  that 
are  not  an  integral  part  of  the 
applicant's  long-range  development  plan 
would  generally  not  be  considered. 
.-\.\'A  is  not  interested  in  funding  'wish 
lists'  of  busmess  possibilities.  ANA 
expects  evidence  of  solid  investment  of 
time  and  thought  on  the  part  of  the 
applicant  to  any  development  of 
bus;ness  or  other  plans. 

•  On-going  social  service  delivery, 
expansion  or  continuation  of  existing 
social  service  delivery  programs; 

•  Core  administrative  functions  or 
other  activities  that  essentially  support 
the  applicant's  administrative  functions: 

•  Project  goals  which  are  not 
responsive  to  one  or  m.ore  of  the  three 
.ANA  goals  (Governance,  Exonomic 
Development.  Social  Development): 

•  Projects  plans  or  strategies  clearly 
not  determined  or  developed  at  the  local 
level, 


•  Proposals  from  consortia  of  tribes 
that  are  not  specific  in  regard  to  support 
from  and  roles  of  member  tribes; 

•  Projects  which  should  be  supported 
by  other  Federal  funding  sources 
appropriate  and  available  for  the 
proposed  activity: 

•  Activities  that  will  not  be 
com.pleted.  not  be  self-sustaining  or  not 
be  supported  by  other  than  ANA  funds 
at  the  end  of  the  project  period; 

•  Lack  of  demonstrated  coordination 
with  non-ANA  resources: 

•  Lack  of  a  justification  or 
explanation  for  requesting  ANA  funds, 
or  a  lack  of  discussion  of  other 
resources  and  revenues  for  use  in  the 
project; 

•  The  purchase  of  real  estate  (see  45 
CFR  13.36.50  (ej)  or  construction  (see 

I  IDS  Grants  Administration  Manual 
3-e): 

•  Use  of  AN.A  grant  funds  for  a 
monetary  share  of  capital  investment  for 
a  business. 

A.NA  will  critically  evaluate 
applications  within  which  the 
acquisition  of  major  capital  equipm.ent 
(whether  oil  rigs  or  computers/word 
processing  equipment),  franchises  or 
management  fees  are  major  components 
of  the  Federal  share  of  the  budget. 
During  negotiation,  such  expenditures 
may  be  deleted  from  the  budget  of  an 
otherwise  approved  application. 

ANA  will  also  critically  evaluate 
projects  reflecting  heavy  reliance  on  use 
of  outside  consultants,  especially  where 
consultants  have  prepared  the 
application  and  have  provided 
themselves  a  niajor  role  in  the  proposed 
project.  j 

K.  Due  Date  for  Receipt  of  Applications 

The  closing  dates  for  applications 
submitted  in  response  to  this  program 
announcement  are  December  11, 1967 
and  May  6,  1968. 
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L.  Receipt  of  Applications 

Applications  must  either  be  hand 
delivered  or  m.ailed. 

Applications  mailed  through  the  U.S. 
Postal  Service  or  a  commercial  delivery 
service  shall  be  considered  as  meeting 
the  deadline  if  they  are: 

(1)  Received  on  or  before  the  deadline 
date  at  the  address  specified  in  the 
Application  Submission  Section,  or 

(2)  Sent  on  or  before  the  deadline 
date.  (Applicants  are  cautioned  to 
request  a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service  or  a  legible  postmark  date  from 
the  US.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

Late  applications.  Applications  which 
do  not  meet  the  criteria  in  the  above 
paragraph  of  this  section  are  considered 
late  applications.  ANA  shall  notify  each 
late  applicant  that  its  application  will 
not  be  considered  in  the  current 
competition. 

Extension  of  deadlines.  ANA  may 
extend  the  deadline  for  all  applicants 
because  of  acts  of  God  such  as  floods, 
hurricanes,  etc.,  or  when  there  is  a 
widespread  disruption  of  the  mails. 
However,  if  ANA  does  not  extend  the 
deadline  for  all  applicants,  it  may  not 
waive  or  extend  the  deadline  for  any 
applicant, 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  13.612  Native  American 
Programs) 

Dated:  July  22.  1987. 
William  Lynn  Engles, 
Commissioner,  Administration  for  Native 
Americans. 

Approved:  August  31. 1987. 
Phillip  N.  Hawkes, 

Acting  Assistant  Secretary  for  Human 
Development  Services. 
[FR  Doc.  87-21038  Filed  9-11-67;  8.45  am] 
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12146  (Amended  by 

EO  12608) 34617 

12  "54  (Amended  by 

EO  12608) 346-7 

12153  (Amended  by 

EO  12608) 34617 
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12196  (Amended  by 

EO  12608)  34617 

12208  (Amended  by 

EO  12608) 34617 

12295  (Revoked  by 

EO  12608) 34617 

12322  (Amended  by 

EO  12608) 34617 

12328  (Amended  by 

EO  12608) 34617 

12426  (Revoked  by 

EO  12608) 34617 

12608  34617 

Administrative  Orders: 

M-omorardums 

August  27,  1987       33397 

5CFR 

752 34623 

890 34625 

930 34201 

Proposed  Rules: 

551 34657 

7CFn 

2 33571 

301 32907.  33218 

418 34626 

419 34627 

427 34628 

429 34629 

439 34630 

905 33217 

910 33224.33572,  34631 

1079 33915 

1250 33903 

Proposed  Rules: 

210 32930 

245 33834 

401 34658-34667,  34671. 

34673 

413 33941 

420 34670 

421 34674 

423 32931 

431 32932 

432 33942 

438 34675 

724 33943 

945 33833 

981 34676 

1068  33943 

1136  32933 

1139 32933 

1942 32933 

1951 32933.  32935 

1955 32933 

1965 32935 


8CFR 

204  ,  ,. 


33797 


9CFR 

78 33798.  34207 

91 33573 

94 33800 

166 34208 

Proposed  Rules: 

85 34391 

92 34456 

94 34677 

10CFR 

20 33916 

456 34138 


458  „.  34138 

Proposed  Rules: 

50  „.  34223 

73 33420 

12CFR 

310 34208 

346 34209 

522 33399 

563 33399 

592 33399 

Proposed  Rules: 

Cn  V  33595 

226 33596 

13CFR 

Proposed  Rules; 
107 


14CFR 

21 

23 


33598 


34744 
34744 

36 34744 

39 32912,32913,  33224, 

33227,  33228,  33917,  33918, 
34631,34632 

43 34096 

45 34096 

71 32914,  32915,  33680, 

33919,34210,34457 

91 34096,  34744 

95 34374 

135 34744 

234 34056,  34077 

255 34056 

Proposed  Rules: 

21 33246 

23 33246 

39 32937,  33947-33952 

34225-34228 

71 34230,  34606.  34682, 

34683 

15  CFR 

372 1..  34211 

373 

374 

375 

39^  33918,34213 

Proposed  Rules: 

806 34685 

971    34748 

16  CFR 

13 33921,34213 

17  CFR  j 

1 J...  34633 

202 |...  33796 

Proposed  Rules: 


..33919 
....34212 
34212 


1 


18  CFR 

11      

Proposed  Rules: 


. 33680 


.33801 


2 33756,  33766 

284 33756,  33766 

1301 34343 

20  CFR 

404 33316,33921 

416 33921 

602 33520,  34343 

21  CFR 

58 ...33768 


81 33573 

177 32916,  33574,  33802 

178 33929,  34047 

310 34047 

331 33576 

341 34047 

369 34047 

510 32917 

520 34637 

540 32917 

558 33803,  33930 

872 34456 

886 33346 

888 33686 

Proposed  Rules: 

189 33952 

352 33598 

872 34047.  34343 

886 33366 

888 33714 

23  CFR 

752 34638 

Proposed  Rules: 

1 204 33422 

1205 33422 

24  CFR 

201 33404 

203 33680 

215 34108 

234 33680,  33804 

236 34108 

813 34108 

882 34108 

888 34118 

912 34108 

913 34108 

25  CFR 

Proposed  Rules: 

38 33382 

26  CFR 

1 33577,33808,33930 

31 33581 ,  34354 

41 33583 

48 34344 

301 34354 

602 33583.  34354 

Proposed  Rules: 

1 33427.  33836,  34230, 

34392,  34580 

5h 33953 

31 34230,  34358 

41 33602 

55 33953 

301 34230.  34358 

602 34358 

27  CFR 

47 34381 

Proposed  Rules: 

4 33603 

5 33603 

7 33603 

28  CFR 

2 33407.  33408 

16 33229.34214 

51 33409 

Proposed  Rules: 

2 33431.  33433,  34392 

20 34242 

50 34242 


541  34343 

29  CFR 

1601 34215 

1625 33809 

1910 34460 

1952 34381 

Proposed  Rules: 

2550 33508 

2616 33318 

2617 33318 

30  CFR 

46 33234 

47 33234 

Proposed  Rules: 

57 33956 

202 33247 

203 33247 

206 33247 

207 33247 

210 33247 

241 33247 

750 34394 

842 34050 

843 34050 

931 34956 

32  CFR 

59 34215 

165 34639 

1 99 32992 

728 33718 

33  CFR 

3 33809 

67 33809 

80 33809 

100 33809 

110 33809 

117 33812 

147 33809 

150 33809 

161 33585,33809 

162 33809 

165 33809 

166 33587,33809 

167 33587.33809 

177 33809 

Proposed  Rules: 

117 33434.  33836,  34686 

165 33435,  33436,  34687 

34  CFR 

326 34368 

602 33908 

603 33908 

36  CFR 

701 34383 

903 34384 

1220 34134 

1228  34134 

Proposed  Rules: 

251 33837.33839 

404 33957 

37  CFR 

Proposed  Rules: 

1 34080 

38  CFR 

36 34217 

Proposed  Rules: 

13  33248 
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39CFR 

10 33409 

Proposed  Rules: 

111 34243 

40CFR 

52 32918,  33590,  33592 

33933,  34384 

60 33316,  33934,  34639 

136 33542 

180 33236.  33236,  33903 

33935 

228 „ 342 1 8 

270 23936 

305 33812 

306 3381 2 

795 3299 

798 34654 

799 3299 

Proposed  Rules: 

22 33960 

24 33960 

50 34243 

52 33250  33252  33437 

33840,  34243 

62 33605 

80 33438 

86 33438,  3356 

136 33547 

180 33903,  34343 

261 33439 

300 33446 

600 33438 

721 33606 

761 33680 

42CFR 

405 33034 

412 33034,  331 66 

413 32920,  33034 

466 33034 

PropKJsed  Rules: 

59 33209 

405 34244 

410 34244 

43CFR 

2800 34456 

Public  Land  Orders: 
6649  (corrected  by 

PL0  6657) 33239 

6653 32990 

6657 33239 

Proposed  Rules: 

3160 33247 

44  CFR 

5 33410 

59 „ 334 1 0 

60 33410 

361 33814 

Proposed  Rules: 

5 3396C 

45  CFR 

74 33239 

Proposed  Rules: 

233 _ 34343 

302 34689 

303 34689 

305 34689 

46  CFR 

581  33936 

Proposed  Rules: 

25  33446 


38      33841 

54 33841 

98 „....  33841 

151 33841 

47  CFR 

36      32922 

67 32922 

73 33240-33243,  33533 

76  32923 

Proposed  Rules: 

Ct-  i 33962 

36 32937 

67 32937 

73 33253-33256,  33609, 

33610,34259,34260 
80 33610 

48  CFR 

203 34386 

208 33411 

209  34386 

213  33413 

217  33415 

252 34386 

253 33413 

519 34387 

553 34387 

571 33416 

2801 34389 

2806 34389 

2808 34389 

2809 34389 

2827 34389 

2834 34389 

2852 34389 

Proposed  Rules: 

Ch  53 34692 

209  33450 

225 33450 

252 33450 

49  CFR 

192 „...  32924 

383  32925 

543  33821 

571  33416,  34654 

1181 33418 

1207 33418 

1 244 3341 8 

1249 33418 

1313 33419 

Proposed  Rules: 

172 33611.33906 

173 33906 

174 33906 

175 33906 

176 33906 

177 33906 

178 33906 

179 33906 

1039 33257 

50  CFR 

17  32926 

265  34655 

301 33831 

611 33593 

642 33594 

661  33244 

663 33593 

675 33245,  34656 

Proposed  Rules: 

17      32939  33849  33850, 

3398G  34396 

611 32942 


675.. 


.32942 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weeKly  It  is  arranged  'n  the  order  of  CFR  titles,  prices,  and 

revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Prirting 

Office 

New  units  iSSijed  donng  the  week  are  announced  on  the  back  cover  of 

the  daily  Federal  Register  as  they  become  available. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  m  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  mor.thiy 

The  annual  rate  for  subscription  to  all  revised  volumes  is  S595  00 
domestic,  Si 48  75  additional  for  foreign  mailing. 
Order  from  Superintendent  of  Docun^ents,  Government  Printing  Office, 
Washington,  DC  20402  Charge  orders  (VISA,  MasterCard,  CHOICE, 
or  GPO  Deposit  Account)  may  be  telephoned  to  the  GPO  order  desk 
at  (202)  783-3238  from  8:00  a.m.  to  4  QQ  p.m  eastern  time.  Monday- 
Friday  (except  holidays). 

Title  Price        Revision  Date 

1,2  (2  Reserved!  $9  00  Jon.  1,  1987 

3  (1986  CompilatJon  ond  Parts  100  and  101)  1100         '  Jan.  1,  1987 

4  14  00  Jon.  1,  1987 

5  Parts: 

1-1199    25.00  Jon.  1,  1987 

1200-End.  6  (6  Reserved) 9.50  Jan.  1.  1987 

7  Parts: 

0-45        25  CO  Jan.  1,  1987 

46-51       16.00  Jon.  1,  1987 

52   23  00  Jan.  1.  1987 

53-209 18  00  Jon.  1,  1987 

210-299 22.00  Jan.  1,  1987 

300-399 10.00  Jon.  1,  1987 

400-699  15.00  Jon.  1,  1987 

700-899 22.00  Jon.  1,  1937 

900-999  26.00  Jan.  1,  1987 

1000-1059 15.00  Jon.  1,  1937 

1060-1119   13.00  Jon.  1,  1987 

1120-1199   11.00  Jan.  1,  1987 

1200-1499  18.00  Jan.  1.  1987 

1500-1899  9.50  Jan.  1,  1987 

1900-1944 25.00  Jon.  1.  1987 

1945-End 26.00  Jon.  1,  19S7 

8  9.50  Jon.  1,  1987 

9  Parts: 

1-199 18.00  Jon.  1,  1987 

200-Erd 16.00  Jon.  1,  1987 

10  Parts: 

0-199 29  00  Jon.  1,  1987 

200-399 13.00  Jon.  1,  1987 

400-499 14.00  Jon.  1,  1987 

500-tnd 24.00  Jon.  1.  1987 

11  7.00  Jon.  1.  1986 

12  Parts: 

1-199   11.00  Jan.  1,  1987 

200-299 27.00  Jan.  1,  1987 

30O-t99 13.00  Jon.  1,  1987 

500-End 27.00  Jon.  1,  1987 

13  19.00  Jon.  1,  1987 

14  Parts: 

1-59 21.00  Jon   1,  1987 

60-139 19.00  Jon    1,  1987 

140-199 9.50  Jon    1.  1937 

200-1199 19.00  Jan   1,  1967 

1200-End 11.00  Jon.  1.  1987 

15  Parts: 

0-299 10.00  Jon.  1,  1987 

300-399 20.00  Jon    1,  1987 

400-End 14.00  Jon.  1,  1987 


Title 

16  Parts: 

0-149 

150-999 

lOOO-End... 

17  Parts: 

1-199 

200-239 

240-End 

18  Parts: 

1-149 

150-279 

280-399 

400-End 

19  Parts: 

1-199 

200-End 

20  Parts: 

1-399   

400-499 

500-End 

21  Parts: 

1-99 

100-169 

170-199.... 
200-299... 

300-499 

500-599.... 
600-799.... 
800-1299.. 
1300-End... 

22  Parts: 

1-299 

300-End 

23 

24  Parts: 

0-199 

200-499.... 
500-699.... 
700-1699.. 
1700-End... 
25 


26  Parts: 

§§  1  0-1.60 

§§  1.61-1.169 

§§  1.170-1.300 

§§  1.301-1.400 

§§  1.401-1  500 

§§  1  501-1  640 

§§  1  641-1.850 

§§  1  851-1  1000  .. 
§§  1.1001-1.1400. 

§§  1.1401-End 

2-29 

30-39 

40-49  „.. 

50-299 

300-499 

500-599 

600-End 

27  Parts: 

1-199  

200-End 

28 

29  Parts: 

0-99    

100-499 

500-899 

900-1899 

1900-1910 

1911-1925 


UM  I 


Price 

12.00 
13.00 
19.00 

14  00 
14,00 
19.00 

15  00 
1400 
13.00 

8.50 

27  00 
5.50 

12.00 
23.00 
24.00 

12.00 
14.00 
16.00 

5.50 
26.00 
21.00 

7.00 
13.00 

6.00 

19.00 
13.00 
16.00 

14.00 
26.00 
9.00 
18.00 
12.00 
24.00 

.  12.00 

.  22.00 

.  17.00 

.  14.00 

.  21.00 

.  15.00 

.  17.00 

.  27.00 

.  16.00 

.  20.00 

20.00 

13.00 

12.00 

14.00 

15.00 

8.00 

6.00 

21.00 

,    13.00 

21.00 

.  16.00 

.  700 

.  2400 

.  1000 

.  27  00 

.  6  50 


Revision  Date 

Jon.  1,  1987 
Jon.  1.  1987 
Jon,  1,  1987 

Apr.  1.  1987 
Apr  1,  1987 
Apr.  1,  1987 

Apr  1,  1987 

Apr  1,  1987 

Apr,  1,  1987 

Apr.  1.  1987 

Apr-  1.  1987 
Apr  1  1937 

Apr  1,  1987 
Apr  1,  1987 
Apr  1.  1937 

Apr  1,  1987 

Apr  1.  1937 

Apr.  1,  1987 

Apr,  1.  1987 

Apr  1,  1987 

Apr  1.  1987 

Apr,  1.  1937 

Apr  1,  1987 

Apr  1.  1987 

Apr.  1,  1987 
Apr.  1.  1987 
Apr.  1,  1987 

Apr  1,  1987 

Apr  1,  1987 

Apr,  1.  1987 

Apr  1,  1987 

Apr,  1,  1987 

Apr.  1,  1987 


1 


1. 


Apr 
Apr 

Apr  1. 

Apr  1, 

Apr,  1, 

Apr  1, 

Apr  1, 

Apr  1, 

Apr-  1. 

Apr  1. 

Apr,  1. 

Apr,  1, 

Apr  1, 

Apr.  1. 

Apr  1. 

^Apr  1. 

Apr  1, 


1987 
1987 
1987 
1987 
1987 
1987 
1987 
1987 
1987 
1987 
1987 
1937 
1987 
1987 
1987 
1980 
1987 


Apr.  1,  1987 
Apr.  1.  1987 
July  1,  1986 

July  1,  1986 

July  1,  1936 

July  1,  1986 

July  1,  1987 

July  1,  1986 

July  1.  1937 


Federal  Register  /  Vol.  52,  No.  177  /  Monday.  September  14,  198"  /  Reader  Aids 


Tit"  Price 

1920-End 29  qq 

30  Parts: 

0-1'' 16.00 

200-699 8  50 

700-End 17  00 

31  Parts: 

0-199 12.00 

200-End ,6  00 

32  Parts: 

1-39,  Vol.  I IS  00 

1-39.  Vol.  II 19  00 

1-39,  Vol.  Ill 18  00 

1-189 17  00 

190-399 23  00 

400-629 2100 

630-699 ,3  00 

700-799 15  00 

800-End 16.00 

33  Parts: 

1-199 27.00 

200-End 18  00 

34  Parts: 

1-299 20.00 

300-399 1 1  00 

*00-End 25  00 

35  950 

36  Parts: 

1-199 12.00 

200-End 19  00 

37  12  00 

38  Parts: 

0-17 21  00 

18-f"<) 15  00 

35  1300 

40  Parts: 

1-51 21  00 

52 27  00 

53-60 23.00 

61-80 10  00 

81-99 25  00 

100-149 23  00 

150-189 21  00 

190-399 27  00 

400-424 22  00 

425-699 ZZZZ.  24  00 

700-End 24  00 

41  Chapters: 

1.  1-1  to  1-10 13  00 

1,  1-1 1  to  Appendix,  2  (2  Reserved) 13.00 

3-6 14  00 

' 6.00 

8 4.50 

9 13  00 

10-17 9  50 

18,  Vol.  I,  Ports  1-5 13  OO 

18,  Vol  II,  Ports  6-19 13  oo 

18,  Vol.  Ill,  Ports  20-52 13  00 

19-100 13  00 

1-100 9  50 

101 23.00 

102-200 12.00 

201 -End 7  50 

42  Parts: 

1-60 1 5  00 

6 1  -399 1 0  00 

400-429 20  00 


Revision  Dale 

July  1 

,  1986 

=  July  1 

,  1985 

July  1 

,  1986 

July  1 

,  1986 

July  1 

,  1987 

July  1 

,  1986 

«  July  1 

.  1984 

'  July  1 

.  1984 

*  July  1 

,  1984 

July  1 

,  1986 

July  1 

,  1986 

July  1 

,  1986 

July  1 

,  1986 

July  1 

.  1986 

July  1 

,  1986 

July  1 

,  1986 

July  1 

,  1986 

July  1 

1986 

July  1 

.  1986 

July  1 

,  1986 

July  1 

,  1986 

July  1 

1986 

July  1 

1986 

July  1 

1986 

July  1 

1986 

July  1 

1986 

July  1 

1987 

July  1 

1986 

July  1 

1986 

July  1 

1986 

July  1 

1986 

July  1 

1986 

July  1 

1986 

July  1 

1986 

July  ! 

1986 

July  1 

1986 

July  1 

1986 

July  1 

1986 

'  July  1 

1984 

'  July  1 

19S4 

»  July  1 

1984 

»  July  1 

1984 

»  July  1 

1984 

'  July  1 

1984 

'  July  1 

1984 

«  July  1 

1984 

•'  July  1 

1984 

»  July  1 

1984 

"  July  1 

1984 

July  1. 

1986 

July  1, 

1986 

July  1. 

1986 

July  1. 

1986 

Oct    1, 

1986 

Oct    1, 

1986 

Oci    1. 

1986 

Title                                       ■  Price 

430-End 1500 

43  Parts: 

1-999 14.00 

1 000-3999 24  qo 

4000-End 1,00 

44  17.00 

45  Parts: 

1  - 1 99   „ ,3.00 

200-499 9  00 

500- 1 1 99 , ""'"Z'Z  18  00 

1200-End ,3.00 

46  Parts: 

1-40     13.00 

41-69 13.00 

70-89 7  00 

90- 1 39 ,  1  00 

1 40- 1 55 8  50 

156-165 14  00 

166-199 ,3  00 

200-499 , ,9,00 

500-End 9  50 

47  Parts: 

0-19 17.00 

20-39 ,8.00 

40-69 ,,.00 

70-79 ,7.00 

80-End 20.00 

48  Chapters: 
1  (Ports  1-51) 21  00 

1  (Ports  52-99) ]  UOO 

2  27  00 


Revision  Date 

Od    1    i=>gt 


,  1966 

,  1986 

1986 

,  1986 

,  1986 
.  1966 
,  1986 
.  1986 

1986 
.  1986 

1986 
,  1986 
,  1985 
,  1986 
,  1986 

1986 

1986 

1986 
1986 
1986 
1986 

1966 

1986 
1986 
1986 
1986 
1966 
1966 

1986 
1986 
1986 
1986 
1986 
1986 
1986 

1986 
1986 

1987 

1967 

1363 
1984 
1985 
1966 

19S7 
1967 

'  B«m;s«  Titt«  3  «  or  amud  compilotioii  this  volum«  an!  oil  prfvKX.'S  voijm*«  inouic  0* 
re'a«>«<i  as  c  permonem  refarence  source 

^  Ho  omendments  to  rtHS  voiunw  were  prorwlgoled  duno^  rhe  peooc  Ap.'  '  ^  98C  tc  ^^crct1 
31    1987    The  CFR  voiume  isw«<J  as  o<  Apr    1    1980   «iooi<!  be  retomec 

■■"  He  amendments  to  this  volume  were  promotgoiee  aurmg  the  perKx:  Ju'y  1  '  9£i  tc  June 
30    1986   The  CR  voiume  iss<*d  as  of  July  1,  1965  shouW  tie  retoine* 

'The  July  1,  1965  edrtior  of  32  CFS  Porn  1-169  contams  0  note  ooK  tty  Peris  1-39 
inclusive  For  the  Ml  ten  o(  the  Defense  Aojuismoo  Regulations  m  Pa-is  1-39  corsutt  the 
tvee  CfR  voiumes  issued  as  ol  Juty  1    1984,  comaeun^  those  pons 

'  The  July  1  1985  edition  of  41  CFR  Chapters  1-100  contans  0  rwte  oni»  tor  Chapters  '  to 
*9  nciusive  For  the  full  ten  of  procurement  re9o*otior»  m  Chapters  1  tc  49  corsuf  the  e«>ven 
CFR  votumes  issued  as  of  Juty  1    1 984  conto»iing  those  chapters 

'  Ho  amendments  tc  thts  volume  were  promotgote*  durmg  the  peooc  Oct  1.  1985  to  Sept. 
30    '986   The  CFR  volume  rssuea  as  of  Oct    1    1985  shouio  b«  ^etomec 


17.00 
23.00 
22.00 

10.00 
24.00 


3-6 

7-14 

15-End 

49  Parts: 

1-99 

100-177... 

176-199 19  00 

200-399 17.00 

400-999 „ 21.00 

1000-1199 .„ 17.00 

1200-End 17.00 

50  Parts: 

1-199  15  00 

200-End 25.00 
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By  the  President  of  the  United  States  of  A 


menca 


A  Proclamation 


d'l  An;eri(,cins  tan  recognize. 


nc.nor. 


During  .National  Hispanic  Heritage  Week, 

and  celebrate  the  rich  and  diverse  contributions  Hispanic  AmTricans' have 

made  to  our  land  ever  since  the  exploration  and  settlement  of  the  Western 

Hemisphere. 

People  of  Hispanic  culture  have  been  present  m  the  Ameruas  from  earU  t,m,-s 
and  have  exerted  much  infiuence  on  the  development  of  the  United  "S'a'es 
Hispanic  explorers  helped  open  the  Nevv^  World,  discover  its  resources  and 
found  Its  new  nations,  including  parts  of  our  ov^■n,  Explorers  such  as  Curonado 
in  the  16th  century  traveled  throughout  the  present-dav  United  Slates,  and 
Spaniards  settled  in  St.  Augustine,  Florida,  long  before  JamestovNn  vvas  found- 
ed. 1  he  founding  of  missions  and  presidios  m  California  was  simultaneous 
with  the  American  Revolution;  and  when  the  new  United  States  had  won 
thanks  in  part  to  Spanish  help,  Te  Deum  masses  of  thanksgiving  were  cele- 
brated in  those  missions,  just  as  throughout  all  Spanish  colonies  In  the  19th 
century,  the  vision  of  liberty  inspired  countless  brave  Latin  Americans  to  fight 
lor  independence  for  their  countries.  Todav.  Hispanics  carrv  on  the  dream'of 
freedom  throughout  the  hemisphere,  and  democracv 
resurgence. 


IS    enioving    a    broad 


The  Spanish  names  bestowed  on  so  many  of  our  cities,  towns.  Stales,  rivers 
mountains,  and  lakes— Los  Angeles.  Sacramento.  Guadalupe,  Colorado,  Sierra 
Nevada,  for  instance— remind  us  daily  that  the  values  of  Hispanic  Americans, 
such  as  devotion  to  church,  family,  work,  and  communitv,  helped  settle  our 
frontiers  and  build  our  future.  Hispanic  Americans  have  served  and  sacrificed 
time  and  again  in  the  Armed  Forces  to  keep  our  Nation  free,  Hispanic  cultural 
heritage  is  a  constant  source  of  enrichment  for  our  countrv.  and  Hispanic 
Americans  are  a  source  of  close  ties  to  the  nations  of  Central  and  South 
America. 


histnrv 


America's  Hispanic  heritage  is  an  indelible  and  invaluable  part  of  o> 
and  a  vital  part  of  the  creative  forces  that  are  shaping  our  future. 

In  recognition  of  the  outstanding  achievements  of  Hispanic  Americans,  the 
Congress,  by  Joint  Resolution  approved  September  17.  1968  (Public  Law  90- 
498),  has  authorized  and  requested  the  President  to  issue  annuallv  a  proclama- 
tion designating  the  week  including  September  15  and  16  as  National  Hispanic 
Heritage  Week. 

NOW.  THEREFORE.  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  beginning  September  13  1M8~  a-; 
National  Hispanic  Heritage  Week,  m  recognition  of  the  Hispanic  individuals" 
families,  and  communities  who  enrich  our  national  life  1  call  upon  the  people 
of  the  United  States,  especiallv  educators,  to  observe  this  vseek  vv:!h  appropri- 
ate ceremonies  and  activities. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  11th  day  of  Sept., 

in    the   year   of   our   Lord    nineteen    hundred   and   eighty-seven,   and   of   the 

Independence  of  the  rn;'ed  Stattis  of  .America  the  two  hundred  and  twelfth. 


|KK  D.)c    8?-21)9(J 
Kiled  9-11^1"    4  !A  pr-.; 
Billing  codf  31'-iS-();-M 


^  crx^^j^SLiK.   \  VjL-©^jL^<K^-v 


Editor  8  note:  For  the  President's  remarks  on  signing  Proclamation  5701,  see  the  Weekly  Compila- 
tion of  Presidential  Documents  (vol.  23,  no.  36). 
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This  sectwn   o(  the   FEDERAL   REGISTER 
contains  regulatofy  documents  having 
general   applicability  and   legal   effect,   most 
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published  under   50  titles  pursuant  to  44 
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by  the  Supenntendent  of   Documents. 
Prices  of  new  books  are  listed  in  the 
first   FEDERAL   REGISTER   issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  1004 

Milk  In  the  Middle  Atlantic  Marketing 
Area;  Order  Suspending  Certain 
Provisions 

agency:  Agricultural  Marketino  Ser^'ice, 
USDA. 

ACTION:  Suspension  of  rule. 


SUMMARY:  This  action  suspends  for  the 
months  of  September  1987  through 
Februai^  1988  certain  provisions 
relating  to  how  much  milk  not  needed 
for  fluid  (bottling)  use  may  be  moved 
directly  from  farms  to  manufacturing 
plants  and  still  be  priced  under  the 
Middle  Atlantic  milk  order.  The  action 
was  requested  by  a  cooperative 
association  to  insure  the  efficient 
disposition  of  milk  not  needed  for  fluid 
use  and  still  maintain  producer  status 
under  the  order  for  dairy  farmers 
regularly  associated  with  the  market.  A 
substantial  change  in  the  method  of 
disposing  much  of  the  market's  reserve 
milk  supplies  prompted  the  request  by 
the  cooperative  association. 
EFFECTIVE  date:  September  15, 1987. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Maurice  M.  Martin,  Marketing 
Specialist,  USDA/AMS/Dairy  Division. 
Order  Formulation  Branch,  Room  2968, 
South  Building.  P.O.  Box  96456. 
Washington,  DC  20090-6456.  (202)  447- 
7311. 

SUPPLEMENTARY  INFOAMATtON: 

Prior  Document  in  This  Proceeding 

Notice  of  Proposed  Suspension 

Issued  August  17.  1987,  pubUshed 
August  20. 1987  (52  PR  31408). 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  through  612)  requires  the 
Agency  to  examine  the  impact  of  a 
proposed  rule  on  small  entities.  Pursuant 


to  5  U.S.C.  605(b).  the  Administrator  of 
the  Agricultural  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  cction  lessens  the  regulatory 
impact  of  the  order  on  certain  milk 
haiidlers  and  tends  to  ensure  that  dairy 
farmers  regularly  associated  with  the  " 
market  will  continue  to  have  their  milk 
priced  under  the  order  and  thereby 
receive  the  benefits  that  accrue  from 
such  pricing. 

This  f!"3l  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  the  criteria  contained  therein. 

This  order  of  suspension  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601 
through  674).  and  of  the  order  regulating 
the  handling  of  milk  in  the  Middle 
Atlantic  marketing  area. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
August  20. 1987  (52  FR  31408)  concerning 
a  proposed  suspension  of  certain 
provisions  of  the  order.  Interested 
persons  were  afforded  opportunity  to 
file  written  data,  views,  and  arguments 
thereon.  No  comments  opposing  the 
proposed  action  were  received. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice,  the  comments  received,  and 
other  available  information,  it  is  hereby 
found  and  determined  that  for  the 
months  of  September  1987  through 
February  1988  the  following  provisions 
of  the  order  do  not  tend  to  effectuate  the 
declared  policy  of  the  Act: 

In  §  1004.12,  all  of  paragraph  (d) 
except  the  introductory  text. 

Statement  of  Consideration 

This  action  makes  inoperative  for 
September  1987  through  February  1988 
the  provisions  of  the  Middle  Atlantic 
Federal  milk  order  that  limit  the  amount 
of  milk  that  may  be  diverted  from  farms 
to  nonpool  plants  and  still  retain 
producer  milk  status.  The  order  now 
provides  that  during  any  month  of 
September  through  February  a  handler 
may  divert  not  more  than  18  days' 
production  of  each  producer  or  in  the 
alternative  all  diversions  of  a 
proprietary  handler  and  a  cooperative 
association  handler  may  not  exceed  40 
a.nd  50  percent,  respectively,  of  the 


volume  of  such  handler's  total  producer 
receipts. 

The  suspension  was  requested  bv 
Atlantic  Dairy  Cooperative  (ADC).' 
which  handles  a  substantial  part  of  the 
market's  reserve  milk  supplies.  The 
basis  for  the  request  is  that  current 
production  and  marketing  conditions 
have  caused  the  cooperative  to  change 
the  manner  in  which  much  of  its  reser\'e 
milk  supplies  are  handled.  .Normally,  a 
substantial  portion  of  ADC's  reserve 
milk  supplies  are  delivered  to  reserve 
pool  plants,  including  the  proponent 
cooperative  8  reserve  pool  processing 
plant  at  Mt.  Holly  Spnngs.  However. 
because  of  tighter  supply-demand 
conditions  this  year  over  last  year.  ADC 
expects  that  the  proportion  of  deliveries 
to  nonpool  plants  will  significantly 
increase  while  deliveries  to  reserve  pool 
processing  plants  will  markedly  decline. 
Consequently,  beginning  in  September 
1987,  ADC  projects  that  deliveries  to 
nonpool  plants,  which  are  received  on  a 
diverted  basis,  are  expected  to  exceed 
the  quantity  of  milk  that  could  be 
diverted  to  nonpool  plants  under  the 
present  diversion  limits  and  still 
maintain  producer  status  for  ail  such 
milk.  Proponent  cooperative  staled  that 
without  the  suspension  it  would  be 
forced  to  make  uneconomic  shipments 
of  a  substantial  part  of  such  deliveries 
of  its  member  milk  to  nonpool  plants 
that  has  been  regularly  associated  with 
the  market  to  qualify  it  for  pooling 
beginning  in  September 

The  changed  marketing  situation  cited 
by  ADC  coupled  with  an  analysis  of 
market  data  indicates  that  the  order's 
limitation  on  diversions  to  nonpool 
plants  during  the  period  in  question  will 
not  enable  the  cooperative  to  efficiently 
handle  milk  that  is  not  needed  for  fluid 
uses  where  nonpool  plants  are  the 
principal  outlets  for  reserve  milk. 
Without  suspension  of  the  requested 
provisions,  and  to  insure  that  some 
producers  of  ADC  who  have  been 
regularly  supplying  the  Middle  Atlantic 
market  continue  to  share  in  the  higher- 
valued  fluid  sales,  the  proponent 
cooperative  would  be  forced  to  receive 
part  of  such  producer  member  milk  first 
at  its  pool  manufacturing  plant  and  then 
in  turn,  transfer  it  to  a  nonpool  plant. 
Such  extra  handling  tends  to  affect  milk 
quality  and  is  an  uneconomic  means  of 
pooling  the  proponent  cooperative's 
reser\'e  milk  supplies.  Suspending  the 
diversion  limits  will  tend  to  promote 
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handling  efficiencies  and  accommodate 
the  changed  method  in  the  disposition  of 
much  of  ADC's  reserve  milk  supplies. 
Thus,  the  suspension  action  is  necessary 
to  promote  orderly  marketing 
conditions. 

Maryland  and  Virginia  Milk  Producers 
Association,  Inc.,  and  Eastern  Milk 
Producers  mdicate  support  for  the 
suspension.  No  opposition  to  the  action 
was  received. 

It  is  hereby  found  and  determined  that 
thirty  days'  notice  of  the  effective  date 
hereof  is  impractical,  unnecessary  and 
contrary  to  the  public  interest  in  that: 

(a)  The  suspension  is  necessary  to 
reflect  current  marketing  conditions  and 
to  assure  orderly  marketing  conditions 
in  the  marketing  area  in  that 
uneconomic  movements  of  milk  would 
be  made  solely  for  the  purpose  of 
pooling  the  milk  of  producers  who  have 
regularly  been  associated  with  the 
Middle  Atlantic  market; 

(b)  This  suspension  does  not  require 
of  persons  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date:  and 

(c)  Notice  of  proposed  rulemaking  was 
given  interested  parties  and  they  were 
afforded  opportunity  to  file  written  data, 
views  or  arguments  concerning  this 
suspension.  No  comments  were  filed  in 
opposition  to  this  action. 

Therefore,  good  cause  exists  for 
making  this  order  effective  upon 
publication  in  the  Federal  Register. 

List  of  Subjects  in  7  CFR  Part  1004 

Milk  marketing  orders,  Milk,  Dairy 

products. 

It  is  therefore  ordered.  That  the 
following  provisions  in  §  1004.12  of  the 
Middle  Atlantic  order  are  hereby 
suspended  for  September  1987  through 
February  1988. 

PART  1004— MILK  IN  THE  MIDDLE 
ATLANTIC  MARKETING  AREA 

1,  The  authority  citation  for  7  CFR 
Part  1004  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31,  as 
amended:  7  U,S,C.  601-674. 

§  1004.12    [Amended] 

2.  In  §  1004.12,  all  of  paragraph  (d) 
except  the  introductory  text  is 
suspended  during  the  months  of 
September  1987  through  February  1988. 

Signed  at  Washington.  DC,  on  September  9, 
1987," 

Keaneth  A.  Gilles, 

Assistant  Secretary  for  Marketing  and 
Inspection  Sen'ices. 

|FR  Doc   87-21159  Filed  9-14-87;  8:45  am) 
BILUNG  COO£  341<>-02-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service  i 

8  CFR  Part  245 

[INS  No.:  1002-87] 

Adjustment  of  Status  to  That  of 
Persons  Admitted  for  Permanent 
Residence 

AGENCY:  Immigration  and  Naturalization 
Service,  justice. 
ACTION:  Final  rule. 

summary:  This  regulation  change  will 
require  all  future  applicants  for 
permanent  residence  under  the  Cuban 
Adjustment  Act  to  submit,  with  their 
application,  local  police  clearances  from 
every  jurisdiction  in  the  United  States 
where  they  have  lived  for  six  months  or 
more.  This  action  is  necessary  because 
it  is  not  feasible  to  conduct  these  police 
clearances  in  an  automated  fashion  in 
six  states  as  is  currently  done,  due  to 
the  significant  decrease  in  the  number  of 
applications  submitted  to  the  Service. 
This  rule  will  streamline  the  Service's 
procedures  in  future  adjustment  of 
status  applications  under  the  Cuban 
Adjustment  Act. 

EFFECTIVE  DATE:  September  15, 1987. 
FOR  FURTHER  INFORMATION  CONTACT. 

Joseph  D.  Cuddihy,  Senior  Immigration 
Examiner,  Immigration  &  Naturalization 
Service,  425  Eye  Street  NW., 
Washington,  DC  20536;  Telephone:  (202) 
633-3320. 

SUPPLEMENTARY  INFORMATION:  On  April 

10.  1987,  the  Service  published  a 
proposed  rule  at  52  Federal  Register 
11659,  requesting  that  comments  be 
received  by  May  10, 1987.  There  were  no 
comments  submitted  to  the  Service.  This 
final  rule  is  therefore  being  implemented 
as  proposed. 

In  accordance  with  5  U.S.C.  605(b),  the 
Commissioner  of  Immigration  and 
Naturalization  certifies  that  this  rule  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

This  order  is  not  a  major  rule  within 
the  definition  of  section  1(b)  of  E.O. 
12291. 

The  information  collection 
requirement  contained  in  this  regulation 
will  be  submitted  to  0MB  under  the 
Paperwork  Reduction  Act. 

List  of  Subjects  in  8  CFR  Part  245 

Aliens,  Immigration  and  Nationality 
Act,  Passports,  Visas. 

Accordingly,  Chapter  I  of  Title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 


PART  245— ADJUSTMENT  OF  STATUS 
TO  THAT  OF  PERSONS  ADMITTED 
FOR  PERMANENT  RESIDENCE 

1.  The  authority  citation  for  Part  245  is 
revised  read: 

Authority:  B  U.S.C.  1101,  1103,  1151,  1153, 
1154,  1182,  1255,  1257. 

2.  In  §  245.2,  paragraph  (a)(3)(iv)  is 
revised  to  read  as  follows: 

§  245.2    Application. 

(a)  •  *   • 

(3)  *  *  • 

(iv)  Under  the  Act  of  November  2. 
1966.  An  application  for  adjustment  of 
status  is  made  on  Form  I-485A.  There  is 
no  fee  required  in  the  application  for  the 
benefits  of  this  Act.  The  application 
must  be  accompanied  by  Form  1-643, 
Health  and  Human  Services  Statistical 
Data  Sheet.  The  application  must 
include  a  clearance  from  the  local  police 
jurisdiction  for  any  area  in  the  United 
States  when  the  applicant  has  lived  for 
six  months  or  more  since  his  or  her  14th 
birthday. 


Dated:  May  20,  1987. 
Richard  E.  Norton, 

Associate  Commissioner,  Examinations, 
Immigration  and  Naturalization  Service. 
[FR  Doc.  87-21120  Filed  9-14-87;  8:45  am) 

BtLUNO  CODE  4410-10-M 


FEDERAL  TRADE  COMMISSION 
16  CFR  Part  5 


Standards  of  Conduct;  Miscellaneous 
Revisions  and  Corrections 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Final  rules. 

SUMMARY:  The  Federal  Trade 
Commission  (FTC)  has  revised  its  Rules 
of  Practice  to  update  and  clarify  the 
Standards  of  Conduct  for  agency 
employees  and  to  make  technical 
corrections. 

EFFECTIVE  DATE:  These  amendments  are 
effective  September  15, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christian  S.  White,  Assistant  General 
Counsel.  Federal  Trade  Commission,  6th 
Street  &  Pennsylvania  Avenue  NW., 
Washington,  DC  20580,  (202)  326-2476. 
SUPPLEMENTARY  INFORMATION: 
Following  an  internal  review  of  its 
Standards  of  Conduct  for  agency 
employees,  the  Commission  has  adopted 
several  clarifying  amendments.  These 
amendments  are  technical  in  nature  and 
clarify  existing  standards  so  that  the 
FTC  staff  and  the  public  will  understand 
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more  clearly  what  the  applicable  ethical 
standards  require  of  Commission 
members  and  employees.  These 
amendments  have  been  submitted  to 
and  approved  by  the  Office  of 
Government  Ethics. 

The  provisions  of  Part  5  of  the  FTC 
Rules  of  Practice  containing  Standards 
of  Conduct  for  agency  employees  are 
amended  as  follows: 

(1)  Section  5.1  is  amended  to  refer  to 
both  the  public  and  confidential  systems 
under  which  certain  agency  employees 
are  required  to  make  financial 
disclosures. 

(2)  Section  5.9  is  amended  to  permit 
the  distribution  of  a  comprehensive 
summary  of  the  Standards  of  Conduct  to 
agency  employees  as  an  alternative  to 
providing  a  copy  of  the  regulation.  Most 
professional  FTC  employees  receive  and 
regularly  use  the  Commission's  Rules  of 
Practice,  which  include  the  Standards  of 
Conduct. 

(3)  Section  5.11(b)(1)  is  amended  to 
permit  agency  employees  to  accept  gifts 
from  individuals  where  circumstances 
make  it  clear  that  personal  or  family 
relationships  rather  than  the  business  of 
the  persons  concerned  are  the 
motivating  factor  for  the  gift.  See.  5  CFR 
735.202(b)(1). 

(4)  Section  5.11  is  amended  to  permit 
participants  in  educational  programs  to 
accept  gifts  that  are  of  nominal  intrinsic 
value,  are  given  to  all  participants  in 
such  programs,  and  are  in  the  nature  of 
a  remembrance  traditional  to  the 
offering  institution. 

(5)  Section  5.11(d)  is  amended  to 
provide  a  brief  explanation  of  the 
Foreign  Gifts  and  Decorations  Act.  5 
U.S.C.  7342. 

(6)  Section  5.11(e)  is  amended  to  state 
the  circumstances  under  which  FTC 
employees  are  permitted  by  the 
Government  Employees  Training  Act.  5 
U.S.C.  4111,  to  accept  reimbursements 
for  travel  and  related  expenses. 

(7)  Section  5.12(c)  is  amended  to 
delegate  to  the  General  Counsel 
responsibility  for  authorizing  the 
disclosure  of  non-public  information  in 
teaching,  lecturing,  or  writing 
undertaken  by  Commission  officials. 

(8)  Section  5.12(f)  is  amended  to 
require  that  FTC  employees  requesting 
permission  to  engage  in  outside 
employment  certify  that  no  government 
property,  resources,  or  facilities  not 
available  to  the  general  public  will  be 
used  in  such  employment. 

(9)  Section  5.17  is  revised  to  clarify  the 
Commission's  position  on  employee 
indebtedness. 

(10)  Section  5.42  is  amended  to  correct 
a  technical  error  in  the  reference  io 
another  section  of  the  Standards  of 
Conduct. 


Regulatory  Flexibility  Act 

No  regulatory  flexibility  analysis  (or 
certification  that  one  is  not  required)  is 
necessary  because  these  rules  are 
procedural,  and  thus  not  within  the 
definition  of  'rule  '  for  purposes  of 
Chaptere,  Title  5,  U.S.C. 

List  of  Subjects  in  16  CFR  Part  5 

Administrative  practice  and 
procedure,  Standards  of  conduct. 
Conflict  of  interest. 

Text  of  Amendment 

Accordingly,  the  Federal  Trade 
Commission  amends  Title  16.  Part  5,  of 
the  Code  of  Regulations  as  follows: 

PART  5— STANDARDS  OF  CONDUCT 

1.  The  authority  for  Part  5  continues  to 

read  as  follows: 

Authority:  E.O.  11222  of  May  8.  1965,  30  FR 
6409,  3  CFR.  1965  Supp.,  5  CFR  735.104,  unless 

otherwise  noted. 

2.  Section  5.1  is  revised  to  read  as 
follows: 

§  5.1     Purpose. 

This  part  establishes  standards  of 
ethical  conduct  for  employees  and 
special  Government  employees  in  the 
Federal  Trade  Commission.  It  sets  forth 
regulations  pertaining  to  financial 
interests:  acceptance  of  gifts, 
entertainment,  and  favors:  outside 
employment:  use  of  Government 
information:  and  teaching,  lecturing,  and 
writing.  This  part  also  contains 
instructions  for  the  filing  of  public 
financial  disclosure  reports  under  the 
Ethics  in  Government  Act  by  members 
and  certain  employees  and  the  filing  of 
confidential  statements  of  employment 
and  financial  interests  by  certain 
employees  and  special  Government 
employees. 

3.  Section  5.9  is  revised  to  read  as 
follows: 

§  5.9    Publication  of  regulations. 

Each  employee  and  special 
Government  employee  shall  be 
furnished  a  copy  of  the  regulations  in 
this  part  (or  a  comprehensive  summary 
thereof)  within  90  days  after  their 
approval  by  the  Office  of  Personnel 
Management.  Each  new  employee  and 
special  Government  employee  shall  be 
furnished  a  copy  of  summary  at  the  time 
of  his  entrance  on  duty.  At  least  once 
each  year,  an  appropriate  notice  shall  be 
issued  by  the  General  Counsel  to  bring 
the  provisions  of  the  regulations  m  this 
part  to  the  attention  of  each  employee 
and  special  Government  employee. 

4.  Section  5,11  is  amended  by  revising 
paragraphs  (b)  introductory  text  and 


(b)(1).  (d)  and  (e)  and  adding  paragraph 
(bj(5)  to  read  as  follows: 

§  5.11     Gifts,  entertainment,  and  favors. 

*  *  .  •  • 

(b)  As  exceptions  to  paragraph  (a)  of 
this  section,  an  employee  shall  be 
permitted  to: 

(1)  Accept  gifts,  gratuities,  favors, 
entertainment,  loans,  or  other  things  of 
monetary  value  from,  members  of  his 
intermediate  family  [i.e..  parents, 
children,  or  spouse)  or  from  a  friend 
when  the  circumstances  make  it  clear 
that  It  18  the  personal  or  family 
relationship  rather  than  the  business  of 
the  persons  concerned  which  is  the 
motivating  factor 

*  ♦         •         *         . 

(5)  Accept  gifts  given  for  participation 
in  an  education  program  when  they  are 
of  nominal  intnnsic  value,  are  pro\ided 
to  all  participants  in  the  program,  and 
are  in  the  nature  of  a  remembrance 
traditional  to  the  particular  offering 
institution. 

*  •         •         •         • 

(d)  An  employee  shall  not  accept  gift, 
present,  decoration,  or  other  thing  from 
a  foreign  government  unless  authorized 
by  Congress  as  provided  by  the 
Constitution  and  in  5  U.SC.  7342. 
Congress  has  authorized  federal 
employees  to  recei\  e  certain  gifts  from  a 
foreign  government  where  those  gifts  are 
of  "minimal  value"  as  defined  by 
regulations  issued  by  the  General 
Service  Administration. 

(e)  Employees  may  not  accept 
reimbursement  for  travel  or  expenses 
incident  to  travel  on  official  business 
from  any  source  other  than  the  Federal 
Government,  except  that  employees 
m.ay  obtain  agency  approval  to  accept 
such  reimbursement  from  organizations 
that  are  exempt  from  taxation  under  the 
Interna!  Revenue  Code,  26  U.S.C. 
501(c)(3),  for  expenses  incident  to 
training  or  the  attendance  at  meetings  in 
accordance  with  5  U.S.C.  4111  and  5 
CFR  410.702. 

5.  Section  5.12  is  amended  by  revising 
paragraphs  (c)  and  adding  paragraph 
(f)(5)  to  read  as  follows 

§5.12    Outside  employment  and  other 
activity. 

(c)  Employees  are  encouraged  to 

engage  in  teaching,  lecturing,  and 
writing  that  is  not  prohibited  by  law,  the 
Executive  order,  or  this  part.  However, 
an  employee  shall  not.  either  for  or 
without  compensation,  engage  in 
teaching,  lecturing,  or  writing,  including 
teaching,  lecturing,  or  writing  for  the 
purpose  of  the  special  preparation  of  a 
person  or  class  of  persons  for  an 
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examination  of  the  Office  of  Personnel 
Management  or  Board  of  Examiners  for 
the  Foreign  Service,  that  is  dependent 
on  information  obtained  as  a  result  of 
his  Government  employment,  except 
when  that  information  has  been  made 
available  to  the  general  public  or  will  be 
made  available  on  request,  or  when  the 
General  Counsel  gives  written 
authorization  for  the  use  of  nonpublic 
information  on  the  basis  that  the  use  is 
in  the  public  interest.  In  addition,  an 
officer  or  employee  who  is  a 
Presidential  appointee  covered  by 
section  401(a)  of  the  Executive  order 
shall  not  receive  compensation  or 
anything  of  monetary  value  for  any 
consultation,  lecture,  discussion,  writing, 
or  appearance  the  subject  matter  of 
which  is  devoted  substantially  to  the 
responsibilities,  programs,  or  operations 
of  the  Commission,  or  which  draws 
substantially  on  official  data  or  ideas 
which  have  not  become  part  of  the  body 
of  public  information. 
•         •         *         *         • 

(0  *  *  * 

(5)  Employee's  certification  that  no 
Government  property,  resources,  or 
facilities  not  available  to  the  general 
public  will  be  used  in  connection  with 
the  outside  employment. 

6.  Section  5.17  is  revised  to  read  as 
follows: 

§5.17    Employee  Indebtedneu. 

The  Federal  Trade  Commission 
considers  the  indebtedness  of  its 
employees  to  be  essentially  a  matter  of 
their  own  concern.  The  Commission  will 
not  be  placed  in  the  position  of  acting  as 
a  collection  agency  or  of  determining  the 
validity  or  amount  of  contested  debts. 
Nevertheless,  failure  on  the  part  of  an 
employee  without  good  reason  and  in  a 
proper  and  timely  manner  to  honor 
debts  acknowledged  by  the  employee  to 
be  valid  or  reduced  to  judgment  by  a 
court  or  to  make  or  to  adhere  to 
satisfactory  arrangements  for  the 
settlement  thereof,  may  be  cause  for 
disciplinary  action.  Each  employee  is 
expected  to  meet  his  responsibihties  for 
payment  of  Federal,  State,  and  local 
taxes. 

7.  Section  5.42(a)  is  revised  to  read  as 
follows: 

§  5.42    Reviewing  statements  of  special 
Government  employees. 

(a)  All  statements  submitted  in 
accordance  with  S  5.41  shall  be 
reviewed  initially  by  the  bureau  director 
or  office  head  who  has  supervisory 
authority  over  the  special  Government 
employee.  Following  this  review,  all 
statements  shall  be  returned  to  the 
General  Counsel  for  safekeeping. 


By  direction  of  the  Commission. 
Emily  H.  Rock. 

Secretary. 

[FR  Doc.  87-21166  Filed  9-14-87:  8:45  am] 
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16  CFR  Part  13 
[Docket  No.  C-2427] 

Foremost-McKesson,  Inc.;  Prohibited 
Trade  Practices,  and  Affirmative 
Corrective  Actions 

agency:  Federal  Trade  Commission. 
action:  Modifying  order. 

SUMMARY:  The  Federal  Trade 
Commission  has  modified  a  1973 
consent  order  (38  FR  22468)  by  setting 
aside  the  second  paragraph,  of  the 
consent  order,  prohibiting  material 
inducements  to  customers  to  attend 
respondent's  trade  shows. 
DATES:  Consent  Order  issued  July  26, 
1973.  Modified  Order  issued  April  16, 
1987. 

FOR  FURTHER  INFORMATION  CONTACT. 
FTC/S-2115.  P.  Abbott  McCartney, 
Washington,  DC  20580.  (202)  326-2687. 
SUPPLEMENTARY  INFORMATION:  In  the 
Matter  of  Foremost-McKesson.  Inc.  The 
prohibited  trade  practices  and/or 
corrective  actions,  as  set  forth  at  38  FR 
22468,  remain  unchanged. 

List  of  Subjects  in  16  CFR  Part  13 

Druggists'  sundries.  Trade  practices. 

(Sec.  6.  38  Slat.  721;  15  U.S.C.  46.  Interprets  or 
applies  sec.  5,  38  Stat.  719.  as  amended;  15 
U.S.C.  45] 

Order  Reopening  the  Proceeding  and 
Modifying  Cease  And  Desist  Order 

Commissioners:  Daniel  Oliver,  Chairman, 
Patricia  P.  Bailey.  Terry  Calvani.  Mary  L 
Azcuenaga.  Andrew  j.  Strenio.  Jr. 

Respondent  McKesson  Corporation 
("McKesson")  'filed  a  Petition  to 
Reopen  Proceeding  and  Set  Aside  Order 
("Petition")  on  November  26, 1986, 
pursuant  to  Subsection  5(b)  of  the  FTC 
Act,  15  U.S.C.  45(b).  The  Commission's 
order  to  cease  and  desist  relates  to 
McKessons  practices  surrounding  trade 
shows  that  it  conducts  for  its  retail  drug 
store  customers.  McKesson  is  the  largest 
wholesale  distributor  of  drugs  and 
druggists'  sundries  in  the  country. 

McKesson  requests  the  Commission  to 
reopen  the  proceeding  to  set  aside  the 
two  principal  parts  of  the  order  on  the 
basis  of  changed  conditions  of  law  and 
fact  and  the  public  interest.  The 


'Respondent  v»a»  formeriy  Foremost-McKesson, 
Inc.  It  changed  its  name  to  McKesson  Corporation 
in  1983. 


Commission  issued  its  order  in  this 
matter  on  July  26,  1973,  with  the  consent 
of  McKesson.  83  F.T.C.  228.  The 
complaint  and  order  were  based  upon 
alleged  violations  of  section  5  of  the 
FTC  Act.  15  U.S.C.  45.  The  first  ordering 
paragraph  prohibits  McKesson  from 
inducing  promotional  allowances  and 
services  from  its  suppliers  in  connection 
with  trade  shows  when  McKesson 
knows  or  has  reason  to  know  that  such 
allowances  and  services  are  not 
available  to  its  competititors  on 
proportionally  equal  terms.  The  second 
part  prohibits  McKesson  from  providing 
material  inducements  to  customers  to 
attend  McKesson's  trade  shows  when 
the  receipt  is  dependent  on  the  volume 
of  the  customers  purchases. 

The  Commission  filed  on  January  10, 
1979,  a  civil  penalty  action  against 
respondent  for  violations  or  the  order  in 
this  matter  in  FTC  v.  Foremost- 
McKesson.  Inc..  No.  79  Civ.  0162  (PNL) 
(S.D.N.Y.).  The  civil  penalty  action 
focused  upon  national  trade  shows  held 
by  McKesson  in  1976, 1977,  and  1978  and 
attended  by  McKesson's  retail 
customers.  A  Final  Judgment  and 
Permanent  Injunction  was  entered  on 
November  23, 1983,  with  the  consent  of 
the  parties.  Under  the  judgment, 
McKesson  paid  civil  penalties  and  was 
prohibited  for  ten  years  from  inducing 
any  promotional  allowances  that  were 
not  available  to  its  competitors  on 
proportionally  equal  terms.  This 
paragraph  in  the  court's  injunction 
parallels  the  prohibition  in  the 
Commission's  order  against  inducing 
disproportionate  promotional 
allowances. 

A.  Standard  for  Reopening  a  Final 
Order  of  the  Commission 

Subsection  5(b)  of  the  Federal  Trade 
Commission  Act  provides  that  the 
Commission  shall  reopen  an  order  to 
consider  whether  it  should  be  modified 
if  the  respondent  "makes  a  satisfactory 
showing  that  changed  conditions  of  law 
or  fact"  so  require.  A  satisfactory 
showing  sufficient  to  require  reopening 
is  made  when  a  request  to  reopen 
identifies  significant  changes  in 
circumstances  and  shows  that  the 
changes  eliminate  the  need  for  the  order 
or  make  continued  application  of  the 
order  inequitable  or  harmful  to 
competition.  The  burden  is  on  the 
petitioner  to  make  the  satisfactory 
showing  of  changed  conditions  required 
by  the  statute.  This  burden  is  not  a  light 
one  in  view  of  the  public  interest  in 
repose  and  the  finality  of  the 
Commission's  orders.  See  Federated 
Department  Stores.  Inc.  v.  Moitie.  425 
U.S.  394  (1981)  (strong  public  interest 


UM  I 
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considerations  support  repose  and 
finality).  If  the  Commission  determines 
that  the  petitioner  has  satisfied  this 
requirement,  the  Commission  must 
reopen  the  order  to  determine  whether 
modification  is  required  and,  if  so,  the 
nature  and  extent  of  the  modification. 
Subsection  5(b)  does  not  require  that  the 
Commission  modify  any  order.  S.  Rep. 
No.  96-500,  96th  Cong.,  2d  Sess.  10 
(1979).  See  Order  Modifying  Consent 
Order  Issued  September  28, 1977,  in 
Union  Carbide  Corp..  Docket  No.  C-2902 
on  November  14. 1986. 

Subsection  5(b)  also  provides  that  the 
Commission  may  reopen  and  modify  an 
order  when,  although  changed 
circumstances  would  not  require 
reopening,  the  Commission  determines 
that  the  public  interest  so  requires.  To 
obtain  review  on  this  ground,  the 
respondent  must  demonstrate  as  a 
threshold  matter  some  affirmative  need 
to  modify  the  order.  If  respondent 
satisfies  this  threshold  requirement,  the 
Commission  will  balance  the  reasons 
favoring  the  modification  requested 
against  any  reasons  not  to  make  the 
modification.  See  Order  Modifying 
Consent  Order  Issued  September  28, 
1977,  in  Union  Carbide  Corp.,  Docket 
No.  C-2902  on  November  14, 1986. 

B.  The  Prohibition  Against  the  Knowing 
Inducement  of  Discriminatory 
Promotional  Allowances  and  Services 

Respondent  first  seeks  to  have  the 
prohibition  against  the  knowing 
inducement  of  discriminatory 
promotional  allowances  and  services  set 
aside  because  the  Commission's  recent 
decision  in  General  Motors  Corp..  103 
F.T.C.  641  (1984)  ("CM."),  is  a  changed 
condition  of  law.  In  CM.,  the 
Commission  restricted  use  of  Section  5 
of  the  FTC  Act  to  expand  the  "spirit"  of 
per  se  liability  of  subsection  2(d)  of  the 
Robinson-Patman  Act,  15  U.S.C.  13(d),  to 
conduct  not  otherwise  covered  by  the 
"letter"  of  the  Robinson-Patman  Act. 
The  Commission  chose  to  limit  the 
"spirit"  theory  to  conduct  that  was 
actually  anticompetitive.  According  to 
McKesson,  the  first  paragraph  in  its 
order  does  not  prohibit  conduct  that  is 
either  anticompetitive  or  unlawful  under 
the  Robinson-Patman  Act. 

The  Commission  has  long  prohibited, 
pursuant  to  section  5  of  the  FTC  Act,  a 
buyer  from  inducing  promotional 
allowances  and  services  that  it  knows 
or  has  reason  to  know  are  not  available 
to  its  competitors  on  proportionally 
equal  terms.  See  e.g..  Grand  Union  Co.  v. 
FTC.  300  F.2d  92,  99  (2d  Cir.  1962).  This 
prohibition  is  also  embodied  in  the 
Commission's  Guides  for  Advertising 
Allowances  and  Other  Merchandising 
Paymerts  and  Services,  16  CFR  240.14. 


The  prohibition  arises  from  subsections 
2(d)  and  2(e)  of  the  Robinson-Patman 
Act,  15  U.S.C.  13(d)  and  13(e).  which 
prohibit  sellers  from  providing 
promotional  allowances  and  services  to 
any  firm  in  connection  with  the  resale  of 
that  supplier's  products  unless  such 
allowances  or  services  are  available  to 
the  firm's  competitors  on  proportionally 
equal  terms.  Discriminatory  promotional 
allowances  and  services  are  perse 
unlawful,  that  is.  unlawful  without  a 
demonstration  of  an  injury  to 
competition.  See  FTC  v.  Simplicity 
Pattern  Co.,  360  US,  55  (1959). 

Although  the  Robinson-Patman  Act 
does  not  itself  prohibit  the  inducement 
of  such  allowances  and  services,  the 
Commission  has  employed  section  5  of 
the  FTC  Act  to  prohibit  such  buyer 
inducements.  The  omission  of  buyer 
liability  under  the  Robinson-Patman  Act 
was  deemed  by  the  court  of  appeals  in 
Grand  Union  to  be  "more  'inadvertent' 
than  "studious."'  300  F.2d  at  96  (footnote 
omitted).  The  court  observed  that 
"(sjince  *  *  *  there  can  be  no  unlawful 
preference  made  by  a  seller  unless  it 
was  received  by  a  buyer,  it  is  clear  that 
Congress  did  not  intend  to  sanction 
buyers  to  continue  to  engage  in  the 
unlawful  activity."  Id.  at  97  (footnote 
omitted). 

The  Commission's  decision  in  C.M. 
did  not  change  this  precedent 
surrounding  buyer  liability  for 
knowingly  inducing  discriminatory 
promotional  allowances  nor  the 
Commission's  underlying  enforcement 
policy.  In  G.M.,  the  Commission 
declined  to  extend  the  perse  liability  of 
subsections  2(d)  and  2(e)  of  the 
Robinson-Patman  Act  to  a  transaction 
not  otherwise  prohibited  by  those 
subsections.  The  concept  of  buyer 
liability  under  section  5  of  the  FTC  Act, 
however,  as  explained  in  Grand  Union. 
only  imposes  liability  upon  a  party  to  a 
transaction  that  is  already  unlawful 
under  those  subsections  of  the 
Robinson-Patman  Act.  Tliat  is.  Grand 
Union  stands  for  the  proposition  that 
both  parties  to  an  unlawful  transaction 
may  be  held  liable.  In  CM.,  the 
Commission  merely  declined  to  broaden 
the  class  of  unlawful  transactions. 

The  Commission  also  acknowledged 
the  continued  applicability  of  the  Grand 
Union  line  of  cases  in  G.M.  103  F.T,C.  at 
700-01.  In  the  accompanying  footnote, 
the  Commission  noted  that  proof  of 
injury  is  not  required  in  a  section  5 
buyer  inducement  case.  Id.  at  701  n.3. 

In  view  of  the  Commission's  position 
respecting  buyer  inducements  in  G.M.. 
McKesson  has  not  established  a 
changed  condition  of  law  that  requires 
reopening  the  order. 


Apparently  as  a  changed  condition  of 
fact,  McKesson  also  asserts  that  this 
first  prohibition  of  the  order  is  no  longer 
needed  because  the  prohibition  is  now 
embodied  in  a  court  decree  as  a  result  of 
the  civil  penalty  action.  McKesson 
contends  that  the  Commission  is,  thus, 
well-equipped  to  proceed  against  future 
conduct.  However,  the  fact  that  a 
Federal  court  has  entered  a  decree  to 
enforce  a  portion  of  the  CommiEsion's 
own  order  is  not  the  ty-pe  of  changed 
condition  of  fact  that  requires  reopening 
the  order.  Rather,  the  previous  alleged 
violations  leading  to  the  entry  of  the 
decree  suggest  that  continuation  of  the 
order  is  appropriate  to  ensure  that 
McKesson  continues  to  conform  its 
conduct  to  the  law, 

McKesson  also  urges  the  Commission 
in  the  public  interest  to  set  aside  the 
prohibition  against  inducing 
discnminatory  promotional  allowances 
and  services  because  the  prohibition 
places  it  at  a  competitive  disadvantage. 
According  to  McKesson,  none  of  its 
competitors  are  subject  to  such 
prohibitions,  save  one.  See  Bergen 
Brunswig  Corp..  Docket  No.  C-2463,  83 
F.T.C.  687  (1973).  However,  this  order 
provision  only  prohibits  McKesson  from 
violating  the  law.  The  order  provision 
does  not  prohibit  any  conduct  that  is 
currently  lawful  and  McKesson  has  not 
demonstrated  any  other  injury  flowing 
from  the  prohibition,  McKesson  has  not 
established  that  it  is  placed  at  a 
competitive  disadvantage  by  an  order 
that  requires  it  to  obey  the  law.  See 
Order  Modifying  Cease  and  Desist 
Order  Issued  July  19, 1951.  in  Atlas 
Supply  Co..  Docket  No,  5794,  106  F.T.C. 
334.  335  (1985), 

In  view  of  this,  and  because  of  the 
continued  viability  of  the  Grand  Union 
line  of  cases,  the  Commission  does  not 
believe  that  setting  aside  this  part  of  the 
order  would  be  in  the  public  interest. 

C.  The  Prohibition  Against  Providing 
Customers  Material  Inducements  To 
Attend  Trade  Shows 

McKesson  also  requests  the 
Commission  to  set  aside  the  prohibition 
against  providing  material  inducements 
to  customers  to  attend  its  trade  shows 
when  the  amount  is  dependent  upon  the 
customers'  volume  of  purchases, 
McKesson  claims  that  the  paragraph 
prohibits  competitive  conduct  and, 
therefore,  is  contrary  to  the  public 
interest. 

This  provision  no  longer  appears  to  be 
necessary.  Setting  aside  this  paragraph 
may  be  warranted  because  the 
prohibited  conduct  has  never  been  per 
se  unlawful  under  Section  5  and  is  a 
competitively  reasonable  method  for  a 
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wholesale  distributor  to  employ  in 
attracting  retailers  to  attend  a  trade 
show.  Additionally,  there  is  evidence 
that  the  prohibition  against  material 
inducements  may  place  McKesson  at  a 
competitive  disadvantage  because  its 
competitors  are  not  bound  by  a  similar 
prohibition.  Of  course,  subsection  2(a)  of 
the  Robinson-Patman  Act,  15  U.S.C, 
13(a).  prohibits  any  price  discrimination 
that  injures  competition  among 
wholesale  distributors. 

The  Commission  has  denied  that  part 
of  McKesson's  petition  that  seeks  to 
reopen  on  the  basis  of  changed 
conditions.  McKesson  has  failed  to 
make  any  showing  of  changed 
conditions  of  law  or  fact  of  the  type  to 
require  such  reopening.  Likewise,  the 
public  interest  does  not  warrant  any 
modification  to  the  prohibition  of  the 
knowing  inducement  of  promotional 
allowances  because  the  paragraph  only 
requires  compliance  with  established 
case  law.  However,  in  the  public 
interest,  the  Commission  has  determined 
to  reopen  the  order  and  set  aside  the 
second  paragraph  prohibiting  material 
inducements  to  customers  to  attend 
respondent's  trade  shows. 

Accordingly,  it  is  hereby  ordered  that 
the  proceeding  be.  and  it  hereby  is. 
reopened  and  the  following  paragraph 
be  set  aside  as  of  the  date  of  this  order. 
It  IS  further  ordered  that  respondent 
shall  cease  and  desist  from  offering  or 
providing  to  its  customers,  directly  or 
indirectly,  any  material  inducement, 
monetary  or  otherwise,  to  attend  its 
trade  shows  whenever  such  customers' 
receipt  of  the  inducement  depends  upon 
their  purchases  or  volume  of  purchases 
of  merchandise  from  respondent. 

By  direction  of  the  Commission.  Chairman 
Oliver  concurred  in  part  and  dissented  in 
part.  Commissioner  Azcuenaga  was  recused. 
Emily  H.  Rock. 

Secretary. 

Separate  Statement  of  Chairman  Oliver 
in  Foremost-McKesson,  Inc.;  C.  2427 

Foremost-McKesson  (McKesson),  a 
drug  and  sundries  wholesaler,  has 
petitioned  the  Commission  to  vacate  a 
1973  order  that  regulates  McKesson's 
conduct  in  administering  druggists' 
sundries  trade  shows.  The  order 
regulates  both  McKesson's  acceptance 
of  promotional  fees,  services,  and 
facilities  from  suppliers  who  set  up 
booths  at  the  shows,  and  McKesson's 
reimbursement  of  travel  and  other 
expenses  to  retailers  who  attend  the 
shows. 

The  Commission  concludes,  and  I 
agree,  that  the  order  should  be  vacated 
to  the  extent  it  regulates  McKesson's 
reimbursement  of  retailer  travel  and 


Other  expenses,  because  continued 
regulation  is  not  in  the  public  interest. 
However,  the  Commission  has  chosen 
not  to  vacate  the  order's  provisions 
regulating  McKesson's  acceptance  of 
promotional  fees,  services,  and  facilities 
from  suppliers  of  druggists'  sundries.  I 
strongly  dissent  from  this  portion  of  the 
Commissions  decision. 

The  order's  provisions  that  the 
Commission  refuses  to  vacate  prohibit 
McKesson  from  receiving  promotional 
services  or  facilities  from  suppliers,  or 
from  receiving  compensation  from 
suppliers  for  pivviding  promotional 
services  or  facilities,  if  McKesson  knows 
or  has  reason  to  know  that  similar 
allowances  and  services  are  not 
available  to  its  competitors  on 
proportionally  equal  terms.  These 
restrictions  are  the  "buyer  side"  analogs 
of  Robinson-Patman  Act  subsections 
2(d)  and  2(e),  which  prohibit  sellers  from 
offering  nonproportional  promotional 
allowances  and  services  to  buyers. 

As  is  well  know,  there  is  little 
economic  justification  for  regulating 
either  the  offers  of  services  and 
allowances  by  sellers  (as  in  subsections 
2(d)  and  2(e)).  or  the  inducements  for 
services  and  allowances  by  buyers  (as 
in  the  present  matter),  when  neither 
sellers  nor  buyers  possess  substantial 
market  power.  Under  competitive 
conditions,  sellers  face  incentives 
sufficient  to  ensure  that  no  buyer  will 
face  systematic  discrimination,  or 
"proportionally  unequal"  treatment,  in 
any  meaningful  sense. 

Subsections  2(d)  and  2(e)  of  the 
Robinson-Patman  Act  would  not  be 
quite  as  troublesome  if  they 
incorporated  a  competitive  injury 
standard  requirement.'  Unfortunately, 
they  do  not.  Ab  a  result,  the  subsections 
often  increase  the  costs  of  doing 
business,  and  ultimately  force 
consumers  to  pay  higher  prices  for 
goods  and  services,  by  making  illegal  per 
se  practices  that,  in  most  instances,  pose 
no  threat  to  competition.  Even  more 
unfortunately,  the  Commission  has  in 
the  past  (in  the  Grand  Union  line  of 
cases)  compounded  that  anti-consumer 
effects  of  subsections  2(d)  and  2(e) 
(which  regulate  conduct  of  sellers)  by 
using  section  5  to  reach  an  even  broader 
class  of  cases  (conduct  of  buyers), 
making  H  per  se  unlawful  for  a  buyer  to 
induce,  or  receive  allowances  and 


services  with  knowledge  that  competing 
buyers  ware  treated  nonproportionally.* 

The  Commission  recently  provided  a 
persuasive  basis  for  overturning  the  use 
of  section  5  to  extend  the  scope  of 
subsections  2(d)  and  2(e).  In  its  decision 
in  Genera!  Motors  Corp.  ("CM"),  the 
Commission  determined  that  activities 
not  prohibited  by  the  Sherman  and 
Clayton  acts  should  be  prohibited  under 
section  5  only  if  (1)  they  have 
anticompetitive  effects  very  similar  to 
the  effects  of  conduct  barred  by  the  pro- 
competitive  portions  of  those  Acts:  and 
(2)  if  their  prohibition  is  not  inconsistent 
v/ith  any  other  legislative  goal  reflected 
in  the  pro-competitive  portions  of  those 
Acts.' 

Thus,  the  Commission  should  no 
longer  use  section  5  to  extend  the 
Robinson-Patman  Act,  if  the 
Commission  does  not  consider  the  Act 
itself  to  be  pro-competitive.  And  the 
Commission  clearly  does  not  view  the 
Robinson-Patman  Act  as  pro- 
competitive:  it  has  characterized  the  Act 
as  a  "protectionist  non-efficiency 
oriented"  statute  whose  objectives 
confiict  rather  than  coincide  with  the 
protection  of  competition.*  This 
condemnation  applies  most  strongly  to 
subsections  2(d)  and  2(e)  because  they 
do  not  require  any  demonstration  of 
competitive  injury. 

Moreover,  in  the  present  matter,  there 
is  no  evidence  or  analysis  to  indicate  an 
exercise  of  market  power,  and  hence  no 
evidence  of  an  ability  to  discriminate. 
Therefore  the  prohibitions  imposed  by 
the  order  on  McKession  as  likely  only  to 
inhibit  McKession's  ability  to  compete. 
Clearly,  this  is  inconsistent  with  the  pro- 
competitive  purposes  of  the  Sherman 
and  Clayton  Acts. 

The  Commission  was  created  as  an 
expert  body  capable  of  determining 
when  a  practice  injures  competition  and 
when  it  does  not.  The  Commission  did 
not  exercise  that  expertise  in  the  Grand 
Union  line  of  cases.  Instead,  it  simply 
extended  an  inappropriate  standard  of 
illegality  to  an  additional  class  of 
businesses.  The  Commission  has  clear 
authority  to  overturn  the  Grand  Union 
line  of  reasoning.  I  am  unaware  of  any 
court  decision  ordering  the  Commission 
to  hold  as  illegal  perse  an  inducement 


'  Notably,  the  American  Bar  Association  has 
recently  sugf^esled  ttiat  subsections  2(d)  and  2(e)  be 
subjected  to  the  competitive  injury  standard 
embodied  in  subsection  2(a).  ABA  Favon 
Competitive  Injury  Test  for  Advertising  and 
Promotional  Allowances.  52  Antitrust  and  Trade 
Reg  Rep.  357  (Feb  26.  1987). 


'  See.  e.g.  Grxind  Union  Co.  v.  FTC.  300  F.2d  92,  99 
(2d  Cir  1962):  Giant  Food  Inc  v.  FTC.  307  F2d  184. 
186  (D.C.  Cir.  1962),  cert,  denied.  372  US  910  (1963) 

'  General  Motors  Corp.  103  F  T.C  641.  700-701 
(19841;  accord  Ethyl  Corp..  101  F  T.C  425.  597 
(1963).  rfv'd  on  other  grounds  sub  nam  DuPont  v. 
FTC.  729  F.2d  1288  (2d  Cir.  1984) 

♦  General  Motors  Corp..  103  FTC  641.  695-696 
(1984).  citing  Jefferson  County  Pharmaceutical 
Association  v.  Abbott  Lcboralories.  460  VS.  150. 
171  n.  39  (1983). 


UM  I 
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by  a  buyer  of  what  we  cast  as 
nonproportional  services  and 
allowances.  The  courts  merely  have 
indicated  that  the  Commission  may,  in 
its  discretion,  take  that  step.  But,  as  a 
general  matter,  the  Commission  has 
both  the  primary  responsibility  and 
wide  discretion  to  interpret  section  5. 
Moreover,  the  Supreme  Court  has 
concluded  that  "as  a  general  rule  the 
Robinson-Patman  Act  should  be 
construed  so  as  to  insure  its  coherence 
with  'the  broader  antitrust  policies  that 
have  been  laid  down  by  Congress.'.  "  * 

The  Commission  has  elected  not  to 
modify  the  order's  buyer  inducement 
provisions.  The  Commission  has  thus,  to 
the  detriment  of  American  consumers, 
foregone  an  opportunity  to  alter  a 
precedent  in  an  instance  where  it  has  the 
authority  to  do  so.  How  can  the 
Commission  take  this  action  and  at  the 
same  time  claim  to  serve  the  interest  of 
American  consumers?  ' 

Accordingly,  although  I  concur  with  so 
much  of  the  Commission's  decision  as 
vacates  the  "seller  side  "  provision,  I 
dissent  from  the  Commission's  decision 
not  to  vacate  the  order  in  its  entirety. 
[FR  Doc.  87-21170  Filed  9-14-87:  8  45  am] 
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16  CFR  Part  455 

Trade  Regulation  Rule;  Sale  of  Used 
Motor  Vehicles 

agency:  Federal  Trade  Commission. 
ACTION:  Fmal  rule:  denial  of  petitions  for 
exemption. 

summary:  The  Commission  has  decided 
to  deny  petitions  for  exemption  that 
were  filed  by  sixty-five  automobile 
leasing  companies  and  an  auto  rental 
company.  The  petitions  had  requested 
exemptions  for  the  petitioners  from  the 
Commission's  Used  Car  Rule. 
FOR  FURTHER  INFORMA-HON  CONTACT: 
loyce  E.  Plyler  (202/326-3021),  Attorney, 
or  Matthew  D.  Gold  (202/325-3019), 
Attorney,  Division  of  Enforcement. 
Bureau  of  Consumer  Protection,  Federal 
Trade  Commission.  Washington,  DC 
20580. 

SUPPLEMENTARY  INFORMATION: 
Table  of  Contents 

I.  Introduction 

A  This  Proceeding 
B  The  Used  Car  Rule 

II.  The  Petitions 

III.  The  Comments 

IV.  Analysis  of  the  Petitions 


A.  Auctions 

B.  Repossession  Lois 
C  Request  for  Bids 
D.  Consignment  Sales 

V.  Conclusion 

I.  Introduction 

A.  This  Proceeding 

Sixty-five  automobile  leasing 
companies  petitioned  the  Commission, 
pursuant  to  section  18(g)  of  the  FTC  Act. 
15  U.S.C.  57a(g),  for  exemptions  from  the 
Commission's  Trade  Regulation  Rule 
Concerning  the  Sale  of  Used  Motor 
Vehicles  (the  "Used  Car  Rule  "  or  the 
"Rule"),  16  CFR  Part  455.'  The 
petitioners  seek  exemptions  from  the 
Rule  for  sales  to  consumers  that  result 
from:  (a)  The  consignment  of  used 
vehicles  to  auctions;  (b)  the  use  of 
repossession  lots;  (c)  the  solicitation  of 
bids  from  dealers;  and  (d)  sales  made  by 
third-party  sales  agents  (consignees). 
The  petitions  do  not  seek  exemptions 
from  the  Rule  for  retail  sales  of  used 
vehicles  at  used  car  lots.  A  separate 
petition  for  exemption  from  the  Used 
Car  Rule  was  filed  by  Alamo  Rent-A- 
Car.  Inc.,  of  Fort  Lauderdale.  Florida 
("Alamo"), ^  Because  the  Alamo  petition 


»  Uriled  S:a:e^  v.  United  States  Gypsum  Co.  438 
US  458-459  (1978).  quoting  Automatic  Canteen  Co. 
y.  FTC.  346  U.S.  61.  74  (1953). 

•  Hint:  How  can  you  square  a  circle? 


'  The  petitions  have  been  placed  on  the  public 
record  and  are  identified  as  Documents  102-2 
through  102-62  in  FTC  File  215-54. 

Counsel  for  the  National  Vehicle  Leasing 
Association  (•'.WLA"]  informed  the  FTC's  staff  that 
NV'LA  drafted  and  distributed  blank  petitions  to  Its 
members.  Members  of  NV'LA  were  invited  to  use 
this  form  as  the  basis  for  their  own  petitions  E^ch 
petition  submitted  recites  identical  facts  and 
arguments  to  support  the  petition  A  memorandum 
summarizing  staffs  conversion  with  NVLA  « 
counsel  has  been  placed  on  the  public  record  and  is 
identified  as  D.k  iiment  103-2  in  FTC  File  215-54. 

A  typical  peliiion  consisting  of  the  form  circulated 
by  NVLA.  with  the  blanks  filled  in  was  filed  by 
Martin  Cadillac  Co  (d/b/a    DLC  Leasing')  of  Los 
Angeles  (the  "Petition  ").  In  this  notice,  the 
Commission  will  refer  to  specific  sections  of  the 
NVLA  form  petition  by  citing  to  the  Martin  Cadillac 
Petition. 

A  letter  was  sent  to  each  petitioner  confirming 
receipt  of  its  petiuon  and  informing  petitioners  that 
the  pendency  of  a  petition  for  exemption  does  no! 
stay  the  application  of  the  Used  Car  Rule  as  it 
pertains  to  the  petitioner  pursuant  to  section 
18(g)(3)  of  the  FTC  Act   15  L  S  C  57a(g)(3|.  Copies 
of  these  letters  have  been  placed  on  the  public 
record  and  are  identified  as  Documents  103-3 
through  103-6  in  FTC  File  215-54 

'  The  Alamo  petiton  has  been  placed  on  the 
public  record  and  la  identified  as  Document  102-1  in 
FTC  File  215-54  A  letter  was  sent  by  the  FTC  s  staff 
to  counsel  for  Alamo,  confirming  receipt  of  the 
petition  and  informing  counsel  thai  the  piendency  of 
a  petition  for  exemption  does  not  stay  the 
application  of  the  Used  Car  Rule  as  it  pertains  to 
Alamo,  pursuant  to  section  18(g)  (3)  of  the  FTC  Act 
15  U.S.C.  57a(g)(3)  A  copy  of  this  letter  has  been 
placed  on  the  public  records  and  it  identified  as 
Document  103-1  in  FTC  File  215-54. 


raises  issues  that  are  common  to  the 
petitions  by  N'V'LA  members,  all  the 
petitions  are  addressed  in  this  one 
proceeding. 

On  March  31.  1986,  the  Commission 
published  a  notice  in  the  Federal 
Register  (the  "Notice"),  requesting 
public  comments  on  the  issues  raised  by 
the  petitions.  51  FR  10884  (1986)   In  the  " 
Notice,  the  Commission  elicited  public 
comment  or.  the  petitions  generally  and 
on  specific  questions  that  were  set  out 
in  the  text,  Jd.  at  10685.  A  copy  of  the 
Notice  was  sent  to  each  petitioner,  as 
well  as  other  parties  that  are  on  a 
special  mailing  list  for  the  Used  Car 
Rule,  Twenty-nine  parties  submitted 
comments  in  response  to  the  Notice, 
including  several  trade  associations  and 
two  state  government  agencies  .None  of 
the  petitioners,  however  responded  to 
the  .Notice.  The  comments  are  discussed 
in  Sections  III-IV,  infra. 

B.  The  Used  Car  Rule 

The  Used  Car  Rule  is  primarily 
intended  to  prevent  and  discourage  oral 
misrepresentations  and  unfair  omissions 
of  material  facts  by  used  car  dealers 
concerning  warranty  coverage.  The  Rule 
requires  dealers  to  disclose  warranty 
information  by  means  of  a  window 
sticker,  called  the  "Buyers  Guide."  The 
Rule  also  requires  that  certain 
disclosures  be  printed  on  the  standard- 
format  Buyers  Guide,  including:  (a)  A 
suggestion  that  consumers  ask  about 
having  a  pre-purchase  inspection  of  the 
vehicle  by  their  own  mechanic:  (b)  a 
warning  against  relying  on  spoken 
promises:  and  (c)  a  lis!  of  fourteen  major 
systems  in  an  automobile  and  some  of 
the  problems  that  may  occur  in  these 
systems. 

Section  455.2(a)  of  the  Rule  requires 
dealers  to  prepare  and  display  a  Buyers 
Guide  before  offering  to  sell  a  used 
vehicle  to  a  consumer.  In  §  455.1(d)(3). 
the  term  "dealer"  is  defined  to  include, 
with  some  exceptions,  any  person  or 
business  which  sells  or  offers  to  sell  to 
consumers  six  or  more  used  veh'iJes  in 
a  twelve  month  period  The  term 
"consumer"  is  defined  in  J  455.1(d)(4)  of 
the  Rule  as  "any  person  who  is  not  a 
used  vehicle  dealer."  Therefore,  any 
dealer,  including  a  leasing  company. 
that  offers  a  used  vehicle  for  sale  only  to 
another  dealer  is  not  required  to  prepare 
and  display  a  Buyers  Guide  for  that 
vehicle. 

Sales  of  used  vehicles  by  auto  leasing 
companies  are  often  not  covered  by  the 
Rule.  First,  many  leasing  companies  sell 
used  vehicles  directly  to  dealers.  As 
discussed  above,  these  sales  are  not 
covered  by  the  Rule.  In  addition,  the 
Rule  does  not  cover  sales  to  the  lessee. 
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to  an  employee  of  the  lessee,  or  to  a 
buyer  procured  by  the  lessee.'  These 
exclusions  were  intended  "to  remove 
from  the  scope  of  the  Rule  used  car  sales 
where  the  absence  of  a  retail  sales 
environment  substantially  diminishes 
the  risk  of  deceptive  practices  *  *  * 
found  to  be  characteristic  of  used  car 
s.iles  presentations.* 

n.  The  Petitions 

The  petitioners  assert  that  the 
exclusions  set  forth  in  §  455.1(d)(3)  of 
the  Rule  fail  to  remove  from  the  Rule's 
coverage  their  vehicles  that,  although 
ultimately  sold  to  consumers,  were  not 
intended  to  be  sold  to  consumers.  The 
petitioners  str.te  that  these  sales  are  not 
mdde  m  a  ret.  il  environment  and  should 
not  come  unr^er  the  Rule.  Such  sales 
include  those  made  through  auctions 
and  repossession  lots,  as  well  as  those 
resulting  from  the  solicitation  of  bids 
from  dealers.*  In  addition,  the  Petition 
states  that  other  vehicles  are  sold  to 
consumers  in  a  retail  environment, 
through  third-party  sales  agents.  The 
petitioners,  however,  contend  that  these 
vehicles  are  disposed  of  in  a  manner 
which  gives  the  petitioners  "no  means  to 
ensure  compliance"  with  the  Rule. 

Specifically,  the  petitioners  seek 
exemption  for  four  classes  of 
transactions.  Petitioners  contend  that 
when  they  consign  vehicles  to  auctions 
to  use  repossession  lots,  they  often  do 
so  w:th  the  intent  or  expectation  that 
sales  will  be  made  to  wholesale 
purchasers.  .Nevertheless,  the  petitioners 
note  that  some  of  these  sales  may  fall 
within  the  scope  of  the  Used  Car  Rule 
because  a  person  who  is  not  a  dealer, 
and  hence  a  consumer,  may  purchase  a 
vehicle  at  some  auctions  or  repossession 
lots.  The  petitioners  also  state  that  they 
seek  to  dispose  of  vehicles  by  soliciting 
bids  from  dealers,  and  that  dealers 
sometimes  inform  personal  friends 
about  the  availability  of  a  particular 
vehicle.*  The  petitioners  claim  that 
these  individuals,  who  are  not  dealers, 
may  request  the  opportunity  to  submit  a 
bid.  The  petitioners  state  that  the  Rule 
covers  such  transactions  because  the 
vehicle  was  offered  to  a  consumer. 


'  I  he  Sljiemen!  of  Basis  and  Purpose  for  the 
I  ••■■J  r.<ir  Rule  explains  thai  the  definition  of  the 
lerm  dealer    specifically  excludes"  no!  only  "a 
lessor  selling  a  used  vehicle  lo  the  vehicle's  lessee. " 
but  also  a  lessor  selling  a  leased  vehicle  to  "a  buyer 
procured  by  the  vehicle's  lessee.'  49  FR  4,S692. 45708 
(1984). 

*ld. 

*  Petition  at  2. 

*  The  Alamo  petition  claims  that  an  exemption  for 
all  Alamo  sales  is  warranted.  Alamo's  petition 
stales  that  most  of  Us  previously  leased  vehicles  are 
disposed  of  through  pnvale  sales  in  which  no 
consumer  bids  are  solicited,  although  such  bids  are 
apparently  accepted  upon  receipt. 


Finally,  the  petitioners  seek  exemptions 
for  sales  made  through  third  party  sales 
agents  (consignees).  The  petitioners 
contend  that  they  should  not  be  held 
responsible  for  their  agents'  failure  to 
comply  with  the  Rule.  According  to  the 
Petition,  lessors  will  sometimes  "seek 
the  assistance  of  a  third  party  sales 
agent  in  a  different  part  of  the  country 
because  a  vehicle  is  located  there  at  the 
time  it  comes  off  lease."  The  petitioners 
assert  that  in  these  circumstances,  they 
have  "no  means  to  assure  compliance" 
with  the  Rule.  They  argue  that  because 
third  party  sales  agents  are  generally 
"dealers"  under  the  Rule,  and  therefore 
are  responsible  for  complying  with  the 
Rule's  requirements,  "there  is  no  logical 
reason"  to  impose  liability  on  the 
petitioners  as  well. 

III.  The  Comments 

As  noted  earlier,  the  Commission 
received  comments  from  twenty-nine 
parties.'  The  comments  generally 
opposed  granting  the  petitions. 

Of  the  fifteen  comments  which 
responded  to  the  specific  questions 
raised  in  the  Notice,  twelve  were 
opposed  to  the  petitions,  and  three 
favored  granting  the  petitions.  These 
fifteen  comments  will  be  discussed  in 
detail  in  the  following  section  of  this 
notice,  which  will  analyze  the  Petition. 

As  noted  previously,  none  of  the 
petitioners  submitted  comments  in 
response  to  the  Notice.  Each  petitioner 
was  mailed  a  copy  of  the  Notice,  which 
included  specific  questions  relating  to 
the  methods  that  the  petitioners  employ 
to  dispose  of  previously  leased 
vehicles.*  However,  the  three  trade 
associations  that  commented  provide 
some  information  about  the  specific 
methods  used  to  dispose  of  vehicles.® 


'  The  comments  have  been  placed  on  the  public 
record  and  are  identified  as  Documents  103-9 
through  103-37  in  FTC  File  215-54. 

The  comment*  from  the  American  Bankers 
Association,  Doc  103-38,  and  the  New  York 
Commissioner  of  Motor  Vehicles.  Doc  103-37.  were 
received  after  May  30. 1988.  the  deadline  for 
submitting  public  comments  to  the  Commission. 
While  the  Commission  may  refer  to  these  comments 
in  this  notice,  such  references  are  for  purposes  of 
illustration  only.  The  Commission's  conclusions 
therefore  are  not  based  upon  consideration  of  these 
two  comments. 

*  Each  petitioner  was  sent  a  copy  of  the  Notice 
that  was  published  in  the  Federal  Register. 
However,  the  Commission  did  not  specifically 
request  comments  from  the  individual  petitioners. 

•  See  National  Vehicle  Leasing  Association 
('■NV1J\  ")  Comment,  Document  103-32.  at  2-5: 
National  Automobile  Dealers  Association 
I'NADA  ■)  Comment.  Document  103-33,  at  3-5;  and 
National  Independent  Auto  Dealers  Association 

(•  NIADA")  Conwnenl.  Document  103-35,  at  2-3. 


Fourteen  of  the  29  comments  made 
general  statements  about  the  issues 
raised  by  the  Notice.  These  comments 
were  virtually  unanimous  in  their 
opposition  to  the  petitions.  One  typical 
comment  from  a  dealer  noted  that 
"leasing  companies  are  in  direct 
competition  with  franchised  dealers 
who  must  conform  with  the  law  *  *  *. 
[They]  already  enjoy  very  favorable 
price  concessions  from  our 
manufacturers*  *  *.  There  is  no  reason 
that  they  should  be  allowed  to  bypass 
another  regulation."  ••*  Another  dealer 
commented  that  "if  you  [grant  the 
exemptions]  you  may  as  well  drop  the 
complete  Trade  Regulation  Rule.  Please 
do  not  be  led  astray  by  [the  petitioners') 
plea,  the  John  Q.  Public  will  pay  the 
price  if  you  do,"  ' '  Another  dealer 
contended  that  the  Rule  has  helped  the 
industry:  "Let  us  not  destroy  what  has 
been  achieved  by  taking  a  step  in  the 
wrong  direction.  The  public  is  beginning 
to  recognize  honesty  in  what  has  been 
considered  a  nefarious  business,  help 
keep  it  that  way  by  rejecting  this 
request."  '*  Although  these  comments 
do  not  directly  address  the  issues 
presented  by  the  petitions,  the  thrust  of 
these  comments  indicates  that  dealers 
generally  oppose  any  exemptions  to  the 
Rule,  particularly  exemptions  that 
would  treat  dealers  and  leasing 
companies  in  a  different  fashion. 

IV.  Analysis  of  the  Petitions 

In  this  section,  each  of  the  four  types 
of  transactions  for  which  petitioners 
seek  exemption  is  discussed  separately. 
At  the  outset,  however,  the  Commission 
considered  an  issue  that  was  raised  by 
the  National  Automobile  Dealers 
Association  ("NADA")  and  several 
other  commenters:  whether  any 
exemptions  granted  to  the  petitioners 
should  also  apply  to  other  dealers. 
NADA  commented  that: 

[a]ny  exemptions  limited  solely  to  the 
petitioner  leasing  companies  would  be 
fundamentally  unfair  to  other  dealers'  *   '   " 
and  to  the  incidental  'consumer'  purchaser 
who  would  face  a  confusing  regulatory 
double  standard  for  identical  sales." 


UM  I 


'"  Sandpoint  Comment.  Document  103-14.  See 
also  New  York  DMV  Comment.  Document  103-37, 
at  1;  Better  Buick  CMC  Comment.  Document  103-22: 
Leasing  companies  "are  not  required  by  the 
manufacturer  to  provide  showroom  space,  shop 
facilities,  parts,  customer  parking  and  the  many 
other  requirements  before  a  dealership  may  be 
obtained  " 

"  Curl  &  Hal  Comment.  Document  103-12. 

"  Better  Buick  CMC  Comment,  Document  103-22. 
See  also  Greenway  Motors  Comment,  Document 
103-25:  "It  is  a  good  rule,  it  works,  and  is  helping  to 
restore  much  needed  credibility  to  the  used  vehicle 
business." 

"  NADA  Comment,  Document  103-33.  at  5. 
NADA's  comment  requests  that  the  Commission 

ContinueJ 
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The  Commission  recognizes  that 
granting  an  exemption  only  to 
petitioners  could  be  unfair,  and  that 
consumers  might  become  confused  by 
the  result.  Therefore,  this  analysis 
discusses  how  the  requested  exemptions 
would  affect  the  used  vehicle  sales 
industry  as  a  whole. 

A.  Auctions 

The  petitioners  seek  exemptions  for 
auctions  to  which  they  consign  vehicles: 

Pt'titionerfs]  very  often  may  consign 
automobiles  to  auctions  with  thr  clear  intent 
that  sales  to  wholesale  purchasers  will  occur. 

There  is  a  chance,  however,  that  a  non- 
"dealer"  purchaser  {i.e.,  a  "consumer"  as 
defined  in  the  Rule)  may  purchase  an 
automobile  at  an  auction,  thus  triggering, 
read  literally,  application  of  the  Rule.'* 

Each  of  the  petitions  provided  data 
concerning  the  average  number  of 
yearly  lease  terminations  during  the 
previous  three  years  and  the  number  of 
sales  made  during  that  period  in  "non- 
retail"  settings  to  persons  other  than  a 
lessee  or  lessee-procured  buyer. 
According  to  the  petitions,  the 
petitioners  averaged  over  15,000  sales 
per  year  in  "non-retail"  settings. 
Presumably,  the  "non-retail"  settings 
referred  to  include  auctions, 
repossession  lots  and  requests  for  bids, 
the  subject  of  the  petitions.  However, 
none  of  the  petitions,  nor  any  of  the 
comments,  provided  any  information  on 
the  number  of  the  petitioners'  vehicles 
that  are  sold  at  auction  or  the 
percentage  of  auctions  that  are  open  to 
consumers.'*  According  to  a  recent 
survey  of  U.S.  commercial  fleet  owners, 
approximately,  32%  of  the  vehicles  sold 
in  1985  were  consigned  to  auctions.'* 

The  California  Attorney  General's 
office  commented  that  the  Rule  need  not 
apply  to  auctions  in  which  a  consumer 
would  only  rarely  be  present.  However, 
the  comment  also  noted  that  "many 
auctions  *  '   *  have  wide  appeal  for 
(consumers]  and  hence  *  *  *  we  believe 
it  would  be  most  important  not  to 
exempt  auctions  *  *   *  totally  but  only 
sales  through  auctions  *   *   *  in  which 


consider  its  remarl>.8  as  a  formal  ptiition  for 
exemption  under  seclion  IBjg]  of  the  FTC  Act.  Id  at 
2.  However,  NADA  s  comment  is  generally 
addressed  to  the  questions  posed  in  the  Notice,  and 
presents  no  new  issues,  apart  from  the  request  that 
any  exemptions  granted  be  extended  to  all  dealers 

'*  Petition  at  2 

'^The  Commission  specifically  requested  such 
information.  See  Notice  at  10885  (Questions  2.  3(a). 
3(b)). 

'*  "Used  Car  Marketing  Results."  NAFA  Bulletin 
(May  1986).  at  12.  22-23  (the  "NAFA  Study").  The 
NAF.'^  Bulletin  is  published  by  the  National 
Association  of  Fleet  Administrators,  inc..  which  is 
headquartered  in  Iselin   New  jersey.  The  NAFA 
Study  has  been  placed  on  the  public  record  and  is 
identified  as  Document  103-38  in  FTC  File  21S-M 


the  dealer  reasonably  anticipates  that 
the  purchasers  will  not.  except  in  rare 
cases,  be  [consumers]."  The  National 
Independent  Automobile  Dealers 
Association  {■.MADA")  commented  that 
auctions  "are,  in  reality,  nothing  more 
than  other  names  for  'used  car  lots,'  as 
the  public  is  invited,  encouraged,  or  at 
least  allowed  to  purchase  vehicles  being 
disposed  of  by  the  petitioners."'*  The 
New  York  Commissioner  of  Motor 
Vehicles  commented  that  leasing 
companies  can  "assure  that  their 
vehicles  are  not  inadvertently  sold 
directly  to  consumers  [by  allowing]  their 
cars  to  be  sold  at  auctions  which  permit 
only  registered  dealers  and  vehicle 
dismantlers  to  enter  the  auction 
locale."  '» 

Petitioners  imply  that  sales  to 
consumers  at  auctions  are  inadvertent 
because  petitioners  consign  vehicles  to 
auctions  with  the  intent  that  other 
dealers  will  purchase  them.  However, 
petitioners  have  provided  no  evidence 
to  support  the  contention  that  sales  to 
consumers  at  auctions  are  either  rare  or 
inadvertent.  On  the  contrary,  the 
comments  received  suggest  that 
auctions  may  have  wide  appeal  to 
consumers  and  may  be  analogous  to 
traditional  used  car  lots.  The  comments 
also  indicate  that  certain  auctions  may 
even  invite  consumer  attendance. 
Petitioners  make  no  distinction  between 
auctions  attended  only  by  dealers  and 
auctions  at  which  consumers  are 
allowed  or  invited  to  attend.  Clearly,  an 
auction  that  is  restricted  to  dealers  only 
is  not  covered  by  the  Rule.*" 

At  auctions  attended  by  consumers, 
as  in  "traditional  "  used  car  lots,  the 
Buyers  Guide  provides  consumers  with 
an  understanding  of  the  term  "as  is."  *' 
In  addition,  the  Buyers  Guide  reminds 
consumers  to  ask  about  having  a  pre- 
purchase  inspection.**  The  list  of 


"  California  Attorney  General's  Comment. 
Document  103-29. 

'•  MADA  Comment.  Document  103-35.  at  Z 

"  .New  York  DMV  Comment.  Document  103-37. 
at  1 

">  See  a  45S.l(d)(4)  and  45S.2(a)  of  the  Used  Car 
Rule. 

• '  The  Buyers  Guide  may  also  foster  warranty 
competition  among  the  several  dealers  that  offer  to 
sell  used  vehicles  at  the  same  auction. 

"  The  Buyers  Guide  may  point  out  to  the 
consumer  the  desr.-ability  of  a  pre-purchase 
independent  inspection,  which  the  Commission 
believes  to  be  the  best  method  tor  determining  a 
vehicle  s  mechanic-al  condition  Sff  oisc  SBP  at 
45724,  To  the  extent  that  a  pre-purchase 
independent  inspection  of  vehicles  at  an  auction 
may  be  impossible  some  consumers  might  find  the 
Buyer  Guide  9  disclosure  useful  in  considering  how 
much,  if  anything,  to  bid  at  an  auction. 


vehicle  systems  and  the  possible 
problems  that  may  arise  provides  an 
invaluable  "roadmap"  to  those 
consumers  who  choose  to  conduct  their 
own  inspection  of  a  vehicle. 

Petitioners  have  provided  no  factual 
basis  for  their  conclusory  statement  that 
auctions  are  non-retail  environments. 
Without  evidence  that  auctions  do  not 
have  characteristics  of  "retail" 
environments  and  without  evidence  that 
sales  to  consumers  through  auctions  are, 
in  fact.  rare,  the  Commission  must  deny 
the  petitions  for  exemption. 

B.  Repossession  Lots 

The  petitioners  seek  exemptions  for 
sales  made  at  "repossession  lots": 

Petitioner  uses  repossession  lots 
maintained  by  others,  again  with  the 
expectation  that  wholesale  buyers  only  will 
meke  purchases  While  the  public  is  not 
invited  to  purchase  such  automobiles  and  the 
setting  is  not  a  retail  sales  environment,  as 
members  of  the  financial  services  industry 
have  clearly  proven,  a  non-wholesale 
purchaser  may.  once  again,  seek  to  purchase 
an  automobile,  thus  once  again  raising  the 
question  of  compliance  with  the  Rule,*' 

The  exact  definition  of  the  term 
"repossession  lot"  is  unclear.  In  its 
comment,  NADA  described  a 
repossession  lot  as; 

■   *  *  a  permanent  or  regular  sales  point 
where  a  third  party  offers  vehicles  up  for  sale 
to  "dealers."  NADA  dealers  do  not.  of  course, 
use  "repossession  lots"  stnctly  for 
repossessions  nor  do  most  dealer 
repossessions  go  to  "repossession  lots."  ** 

In  its  comment.  NIAD.^  categorized 
repossession  lots  as  nothing  more  than 
"used  car  lots"  *'  The  Oregon  LADA 
commented  that  "(rjepossession  lots  are 
certainly  open  to  the  public   *   '   *."  *• 

The  Commission  has  analyzed  the 
issue  of  repossession  lots  in  the  same 
manner  as  it  has  analyzed  auctions. 
That  is,  if  a  repossession  lot  is  open  only 
to  dealers,  the  Rule  does  not  apply.*'' 
However,  the  record  indicates  that  at 
least  some  repossession  lots  are  open  to 
consumers  as  well  as  dealers.  The 
petitioners  have  not  made  a  sufficient 
showing  that  in  such  circumstances 
there  is  no  need  for  the  Rule  because  of 
an  absence  of  a  retail  sales  environment 
where  deceptive  sales  practices,  which 


"  Petition  at  2, 

"  NADA  Comment.  Document  lOJ-33.  at  3. 

"  NI.^iDA  Comment  Document  103-35,  at  Z 
'•  Oregon  l^DA  Comment,  Document  103-27,  See 
o/so  California  .Atiomev  Generals  Comment 
Document  103-29  I  the  Rule  should  cover 
repossession  lots  in  which  the  dealer  reasonably 
anticipates  that  vehicles  will  be  purchased  by 
consumers):  and  NI.^DA  Comment.  Document  103- 
35  at  2  trepossession  lots  are  the  same  as 
conventional  used  car  lots). 
"  See  supra  note  20. 
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the  rule  is  designed  to  prevent  or 
remedy,  might  occur.  Consequently,  the 
Commission  is  denying  the  petitioners 
request  to  exempt  all  repossession  lot 
s.iles  from  the  Rule. 

C  Rt-quest  for  Bids 

The  petitioners  seek  an  exemption  for 
s.iles  made  through  the  solicitation  of 

bids: 

Pftitinner  may  solif  it  bids  for  a  unit  from 
dealiTS.  Octdsionally.  a  dealer  will  advise  a 
frit'nd  of  the  availability  of  a  given  unit  and 
that  person  will  also  ask  for  an  opportunity  to 
submit  a  bid.  Clearly  that  "consumer"  is  not 
aclin)^  in  an  environment  which  bespeaks  a 
retail  seltinj;.^" 

The  NAFA  Study  does  not  directly 
address  the  issue  of  how  many  vehicles 
are  sold  though  this  process.  The  NAFA 
Study  does,  however,  note  that  in  1.1% 
of  all  U.S.  com.mercial  fleet  sales,  the 
selling  price  is  determined  by  the 
highest  bid  received. ^^ 

The  Commission  has  applied  the  same 
analysis  to  requests  for  bids  as  for 
auctions  and  repossession  lots.  A 
request  for  bids  that  is  open  only  to 
other  dealers  would  not  be  covered  by 
the  Rule,  because  dealer-to-dealer 
transactions  are  specifically  excluded 
by  the  Rule. 3°  Where  bids  are  solicited 
or  accepted  from  consumers,  however, 
the  risk  remains  that  a  dealer  might 
make  the  same  misrepresentations  as  in 
the  "traditional"  retail  setting. 
Petitioners  have  submitted  no  evidence 
to  show  that  the  protections  of  the  Rule 
are  any  less  necessary  in  a  consumer 
sales  transaction  that  was  prompted  by 
a  solicitation  for  bids  than  are  necessary 
m  other  used  car  sales.  Without  such 
evidence,  the  petitions  are 
unsubstantiated  and  are  thus  denied. 

D.  Cunsignnient  Sales 

The  petitioners  also  seek  exemption 
for  consumer  sales  made  by  third  party 
sales  agents  (consignment  sales).  The 
petitioners  state: 

Pi'Mioner  may.  from  time  to  time,  seek  the 
dssisLince  of  a  third  party  sales  agent  in  a 
different  part  of  the  country  because  a 
vehicle  is  located  there  at  the  time  that  it 
comes  off  lease.  In  this  instance  ■   *   "the 
actual  vehicle  disposal  may  be  in  a  retail 
setting.  *   '   *  Petitioner,  however,  has  no 
means  to  assure  compliani^e.  and  the  terms  of 
the  Rule,  by  defining  dealer  as  one  who 
■  offers  '  a  unit  for  sale,  clearly  provides  a 
duty  of  compliance  on  the  sales  agent  *   *   *. 
L'nder  these  circumstances,  there  is  no  logical 
reason  to  continue  to  impose  potential 
liability  on  the  Petitioner  for  the  acts  of 
another  over  whom  Petitioner  has  no 
effective  control,  and  the  Commission  should 


focus  solely  on  the  conduct  of  the  sales 
agent. ^' 

Several  automobile  dealer  trade 
associations  commented  that  the 
Commission  should  not  exempt 
consignment  sales.  NADA's  comment 
concluded  that  third  party  sales  should 
not  be  exempt  from  the  Rule.^^  NIADA 
commented  that  "(t]o  suggest  to  the  FTC 
that  the  petitioners  cannot  control  their 
own  third-party  agents  would  lead  one 
to  believe  that  perhaps  the  petitioners 
should  re-examine  their  hiring  practices, 
rather  than  attempt  to  escape  from  the 
existing  Rule  *  *  *.  If  the  petitioners  are 
concerned  about  whether  their  agents 
are  complying,  then  [they  should] 
remove  the  vehicles  to  their  own 
premises  to  ensure  compliance  *  *  *"  ^' 
The  Nebraska  lADA  stated  that 
"[v)ehicles  sold  through  third  parties 
opens  a  large  field  of  possible 
abuses."  ^* 

The  Commission  is  denying  the 
request  to  exempt  consignors  of  used 
vehicles  from  their  obligation  to  comply 
with  the  Rule.  Petitioners  have  not 
supported  their  claim  that  dealers  do  not 
have  any  means  of  ensuring  compliance 
with  the  Rule  when  used  vehicles  are 
consigned  to  third  party  agents.  On  the 
contrary,  as  the  comments  suggest, 
dealers  can  make  Rule  compliance  a 
condition  of  the  consignment  contract. 
Moreover,  it  is  in  the  dealers'  economic 
self-interest  to  carefully  choose 
consignees  to  ensure  that  the  consignee 
will  comply  with  the  consignment 
contract  and  will  comply  with  any 
applicable  State  or  Federal  laws. 
Dealers  should  be  equally  able  to  ensure 
compliance  with  the  Used  Car  Rule.  In 
addition,  dealers  could  choose  to  use 
private  indemnification  agreements  to 
lessen  the  chance  that  a  consignor- 
dealer  would  be  financially  responsible 
for  its  consignee's  malfeasance. 

Although  the  Commission  recognizes 
that  third  party  sales  agents  are 
obligated  themselves  to  comply  with  the 
Rule,  in  certain  circumstances  it 
nevertheless  may  be  appropriate  to 
direct  enforcement  action  against  the 
consignor.  For  example,  if  all  the 
vehicles  at  ten  dealerships  have  Buyers 
Guides,  except  the  vehicles  that  are  on 
consignment  from  one  leasing  company, 
Commission  action  against  the 


consignor-leasing  company  may  be 
warranted. 


-■'  Pe'ilion  at  2. 

•»  .NAFA  Study  at  12. 

"'Seesi(('TOnole20. 


"  Petition  atZ. 

"  NADA  Comwcnt.  Document  103-33,  at  6. 
However.  NADA's  comment  also  implies  that  these 
transactions  should  be  exempt.  Id.  at  4, 

"NIADA  Comment,  Document  103-35.  at  3. 

'♦Nebraska  lADA  Comment.  Document  103-18. 
See  also  .New  York  DMV  Comment.  Document  103- 
37.  al  1:  "|L|easii|g  companies  may  assure 
themselves  they  are  selling  their  vehicles  located 
■    *    ■  al  wholesale  by  selling  to  registered  dealers 
only." 


V.  Conclusion 

The  Commission  has  concluded  that 
exemptions  for  sales  at  auctions, 
repossession  lots  or  through  requests  for 
bids,  which  are  open  or  promoted  to 
consumers,  are  not  warranted.  However, 
the  Rule  does  not  apply  where  a  dealer 
offers  a  used  vehicle  for  sale  through  an 
auction,  repossession  lot  or  request  for 
bids  that  is  open  only  to  dealers.  The 
Commission  also  has  concluded  that  an 
exemption  for  consignment  sales  is 
unwarranted. 

For  the  reasons  discussed  in  this 
notice,  the  Commission  has  determined 
that  the  petitions  for  exemption  should 
be  denied.  | 

List  of  Subjects  in  16  CFR  Part  455 

Used  cars,  Trade  practices. 

By  direction  of  the  Commission. 
Emiiy  H.  Rock, 
Secretary. 
|FR  Doc.  87-21169  Filed  &-14-e7;  8:45  am) 

BILLING  CODE  67S(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Part  416 

[Regulations  No.  161 

Supplemental  Security  Income  for  the 
Aged,  Blind,  and  Disabled;  Residence 
and  Citizenship;  Correction 

agency:  Social  Security  Administration, 

HHS. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects 
§  416.1618.  a  final  rule  to  be  codified  in 
20  CFR  Part  416,  which  was  published  in 
the  Federal  Register  on  June  10,  1987  (52 
FR  21939).  The  second  sentence  of  that 
section  inadvertently  omitted  a 
reference  to  paragraph  (b)(16)  of  that 
same  section.  This  document  also  makes 
conforming  corrections  in  the  preamble. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Smith,  6401  Security  Boulevard, 
Baltimore,  Maryland  21235.  telephone 
(301)  594-7460." 
SUPPLEMENTARY  INFORMATION:  A 

revision  of  §  416.1618(b)  of  Regulations 
No.  16  was  published  as  a  final  rule  on 
June  10,  1987  (52  FT^  21939).  This  section, 
which  lists  the  categories  of  aliens  who 
are  permanently  residing  in  the  United 
States  under  color  of  law  (PRUCOL), 
states  that  none  of  the  categories 
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includes  applicants  for  an  Immigration 
and  Naturalization  status  unless 
specified  in  the  category.  The  only 
category  that  specifies  applicants  is 
§  416.1618(b)(6).  However,  applicants 
can  also  be  found  to  be  PRUCOL  under 
§  416.1618(b)(16)  if  they  meet  the 
requirements  of  that  paragraph.  We  are 
correcting  §  416.1618(b)  and  the 
preamble  to  make  this  clear. 

PART  416— [AMENDED] 

The  following  corrections  are  made  in 
FR  Doc.  87-12987  published  in  the 
Federal  Register  June  10,  1987  (52  FR 
21939). 

1.  On  page  21940,  the  middle  column, 
the  third  sentence  of  the  first  full 
paragraph  is  corrected  to  read; 

"The  regulations  do  not  apply  to 
applicants  for  an  Immigration  and 
Naturalization  status  other  than 
applicants  covered  under  Berger  v. 
Heckler.  77\  F.2d  1556  (1985) 
(paragraphs  (b)(6)  and  (b)(16)  of 
§  416.1618  of  these  regulations.)" 

2.  On  page  2942,  the  third  column,  the 
response  to  the  first  comment  is 
corrected  to  read; 

"Response:  We  generally  agree  and 
have  clarified  §  416.1618(b)  accordingly. 
Nonimmigrants  are  not  PRUCOL: 
applicants  for  INS  status  may  be  found 
to  be  PRUCOL  only  under  §  416.1618(b) 
(6)  or  (16)". 

§416.1618    [Corrected) 

3.  On  page  21944,  the  first  column, 
paragraph  (b)  is  corrected  to  read; 

(b)  Categories  of  aliens  who  are 
permanently  residing  in  the  United 
States  under  color  of  law.  Aliens  who 
are  permanently  residing  in  the  United 
States  under  color  of  law  are  listed 
below.  None  of  the  categories  includes 
applicants  for  an  Immigration  and 
Naturalization  status  other  than  those 
applicants  listed  in  paragraph  (b)(6)  of 
this  section  or  those  covered  under 
paragraph  (b)(16)  of  this  section.  None 
of  the  categories  allow  SSI  eligibility  for 
nonimmigrants;  for  example,  students  or 
visitors.  Also  listed  are  the  most 
common  documents  that  the 
Immigration  and  Naturalization  Service 
provide  to  aliens  in  these  categories: 
•         •         *         •         * 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13  807,  Supplemental  Security 
Income  Program] 

Dated:  September  4, 1987. 
James  F.  Trickett, 
Deputy  Assistant  Secretary  for 
A  dministrative  and  Management  Services. 
(FR  Doc.  87-21167  Filed  9-14-67;  8:45  am] 

BIU.ING  CODE  4190-11-M 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29CFR  Part  2619 

Valuation  of  Plan  Benefits  in  Single- 
Employer  Plans;  Amendment  Adopting 
Additional  PBGC  Rates 

agency:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule. 

summary:  This  amendment  to  the 
regulation  on  Valuation  of  Plan  Benefits 
in  Single-Employer  Plans  contains  the 
interest  rates  and  factors  for  the  period 
beginning  October  1.  1987.  The  use  of 
these  interest  rates  and  factors  to  value 
benefits  is  mandatory  for  some 
terminating  single-employer  pension 
plans  and  optional  for  others.  The  PBGC 
adjusts  the  interest  rates  and  factors 
periodically  to  reflect  changes  in 
financial  and  annuity  markets.  This 
amendment  adopts  the  rates  and  factors 
applicable  to  plans  that  terminate  on  or 
after  October  1. 1987.  and  will  remain  in 
effect  until  the  PBGC  issues  new  interest 
rates  and  factors. 
EFFECTIVE  DATE:  October  1.  198". 
FOR  FURTHER  INFORMATION  CONTACT. 
John  Foster,  Attorney.  Corporate  Policy 
and  Regulations  Department,  Code 
35400.  Pension  Benefit  Guaranty 
Corporation.  2020  K  Street  NW., 
Washington.  DC  20006,  202-778-8850 
(202-778-8859  for  TTS  and  TDD).  These 
are  not  toll-free  numbers. 

SUPPLEMENTARY  INFORMATION:  The 

PBGC's  regulation  on  the  valuation  of 
plan  benefits  in  single-employer  plans 
(29  CFR  Part  2619)  sets  forth  the 
methods  for  valuing  plan  benefits  of 
terminating  single-employer  plans 
covered  under  Title  IV  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended  ("ERISA").  Although  the 
amendments  to  Title  IV  effected  by  the 
Single-Employer  Pension  Plan 
Amendments  Act  of  1986  ( "SEPPAA") 
change  significantly  the  rules  for 
terminating  single-employer  plans,  the 
valuation  rules  are  much  the  same. 
(SEPPAA  applies  to  all  plan 
terminations  initiated  on  or  after 
January  1.  1986.)  Under  amended  ERISA 
section  4041(c),  all  plans  wishing  to 
terminate  in  a  distress  termination  (like 
all  insufficient  plans  under  prior  law) 
must  value  guaranteed  benefits  and 
(new  under  SEPPAA)  benefit 
commitments  under  the  plan  using  the 
formulas  set  forth  in  Part  2619,  Plans 
terminating  in  a  standard  termination 
may.  for  purposes  of  the  notice  given  to 
the  PBGC,  use  these  formulas  to  value 
benefit  commitments,  although  this  is 
not  required.  (Such  plans  may  value 


benefit  commitments  that  are  payable  as 
annuities  on  the  basis  of  a  qualifying  bid 
obtained  from  an  insurer.) 

Appendix  B  in  Part  2619  sets  forth  the 
interest  rates  and  factors  that  are  to  be 
used  in  the  formulas  contained  in  the 
regulation.  Because  these  rates  and 
factors  are  intended  to  reflect  current 
conditions  in  the  financial  and  annuity 
markets,  it  is  necessary  to  update  the 
rates  and  factors  periodically. 

The  rates  and  factors  currently  in  use 
have  been  in  effect  since  July  1, 1987  [52 
FR  22635  (June  15, 1987)).  Changes  in  the 
financial  and  annuity  markets  now 
require  an  increase  in  those  rates. 
Accordingly,  this  amendment  adds  to 
Appendix  B  a  new  set  of  interest  rates 
and  factors  for  valuing  benefits  in  plans 
that  terminate  on  or  after  October  1, 
1987.  which  set  reflects  an  increase  of  V* 
percent  in  the  immediate  interest  rate  to 
8  percent. 

Generally,  the  interest  rates  and 
factors  will  be  in  effect  for  at  least  one 
month.  However,  any  published  rates 
and  factors  will  remain  in  effect  until 
such  time  as  the  PBGC  publishes 
another  amendment  changing  them.  Any 
change  in  the  rates  normally  will  be 
published  in  the  Federal  Register  by  the 
15th  of  the  month  preceding  the  effective 
date  of  the  new  rates  or  as  close  to  that 
date  as  circumstances  permit. 

The  PBGC  has  determined  that  notice 
and  public  comment  on  this  amendment 
are  impracticable  and  contrary  to  the 
public  interest.  This  finding  is  based  on 
the  need  to  determine  and  issue  new 
interest  rates  and  factors  promptly  so 
that  the  rates  can  reflect,  as  accurately 
as  possible,  current  market  conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation  of 
benefits  in  plans  that  will  terminate  on 
or  after  October  1.  1987.  and  because  no 
adjustment  by  ongoing  plans  is  required 
by  this  amendment,  the  PBGC  finds  that 
good  cause  exists  for  making  the  rates 
set  forth  in  this  amend.ment  effective 
less  than  30  days  after  publication. 

The  PBGC  has  determined  that  this  is 
not  a  "major  rule"  under  the  criteria  set 
forth  in  Executive  Order  12291.  because 
it  will  not  result  in  an  annual  effect  on 
the  economy  of  SlOO  million  or  more,  a 
major  increase  in  costs  for  consumers  or 
individual  industries,  or  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
or  innovation. 

List  of  Subjects  in  29  CFR  Part  2619 

Employee  benefit  plans,  Pension 
insurance,  and  Pensions. 
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In  consideration  of  the  foregoing.  Part 
2619  of  Chapter  XXVI,  Title  29,  Code  of 
Federal  Regulations,  is  hereby  amended 

as  follows: 

PART  261»-{AMENDED1 

1.  The  authority  citation  for  Part  2619 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1301(a),  1302(b)(3). 
1341, 1344,  1362.  as  amended  by  sees. 
IKXWla).  11007-11009.  11016  (c)(12)-(c)(13) 


end  non(ii).  I»ub.  L  99-272,  100  Stat.  239- 
240,  244-252.  274  and  253-257. 

2.  Rate  Set  69  of  Appendix  B  is  revised 
and  Rate  Set  70  of  Appendix  B  is  added 
to  read  as  follows.  The  introductory  text 
is  republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  B-Interest  Rates  and 
Quantities  Used  To  Value  Immediate 
and  Deferred  Annuities 

In  the  table  that  follows,  the 


immediate  annuity  rate  is  used  to  value 
immediate  annuities,  to  compute  the 
quantity  "G,"  for  deferred  annuities  and 
to  value  both  portions  of  a  refund 
annuity.  An  interest  rate  of  5%  shall  be 
used  to  value  death  benefits  other  than 
the  decreasing  term  insurance  portion  of 
a  refund  annuity.  For  deferred  annuities, 
ki.  k2,  ka,  n.,  and  nj  are  defined  in 
§  2619.45. 


Rate  set 


For  plans  with  a  valuation 
date 


On  Of  after 


Before 


Immediate 

annuity  rate 

percent 


k. 


Deferred  annuities 


n, 


n* 


69. 

70 


7- 
10- 


1-87 
1-87 


10-1-87 


7.75 
8.00 


1.0700 
1.0725 


1.0575 
1  0600 


1  0400 
1.0400 


7 
7 


8 

8 


Kathleen  P.  Utgoff. 

Executive  Director,  Pension  Benefit  Guaranty 

Curporalicn. 

[VR  Doc.  87-21122  Filed  9-14-67,  8:45  am) 

BiLLIMG  CODE  TTOS-OI-M 


29  CFR  Part  2676 

Valuation  of  Plan  Benefits  and  Ptan 
Assets  Following  Mass  Wittidrawal; 
Interest  Rates 

AOENCy:  Pension  Benefit  Guaranty 
Corporation. 

action:  Final  rule. 

summary:  This  is  an  amendment  to  the 
Pension  Benefit  Guaranty  Corporation's 
regulation  on  Valuation  of  Plan  Benefits 
and  Plan  Assets  Following  Mass 
Withdrawal  (29  CFR  Part  2676).  The 
regulation  prescribes  rules  for  valuing 
benefits  and  certain  assets  of 
multiemployer  plans  under  sections 
4219(c)(1)(D)  and  4281(b)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974.  Section  2676.15(c)  of  the 
regulation  contains  a  table  setting  forth, 
for  each  calendar  month,  a  series  of 
interest  rates  to  be  used  in  any 
valuation  performed  as  of  valuation  date 
within  that  calendar  month.  On  or  about 
the  fifteenth  of  each  month,  the  PBGC 
publishes  a  new  entry  in  the  table  for 
the  following  month,  whether  or  not  the 


rates  are  changing.  This  amendment 
adds  to  the  table  the  rate  series  for  the 
month  of  October  1987. 
EFFECTIVE  DATE:  October  1. 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  C.  Murphy.  Attorney, 
Corporate  Policy  and  Regulations 
Department  (35400),  Pension  Benefit 
Guaranty  Corporation,  2020  K  Street 
.\W.,  Washington  DC  20006;  202-778- 
8850  (202-778-8859  for  TTY  and  TDDJ. 
(These  are  not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION:  The 

PBGC  finds  that  notice  of  and  public 
comment  on  this  amendment  would  be 
impracticable  and  contrary  to  the  public 
interest,  and  that  there  is  good  cause  for 
making  this  amendment  affective 
immediately.  These  findings  are  based 
on  the  need  to  have  the  interest  rates  in 
this  amendment  reflect  market 
conditions  that  are  as  nearly  current  as 
possible  and  the  need  to  issue  the 
interest  rates  promptly  so  that  they  are 
available  to  the  public  before  the 
beginning  of  the  penod  to  which  they 
apply,  [See  5  U.S.C.  553  (b)  and  (d),). 
Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  dees  not  apply  (5  U.S.C. 
601(2]). 

The  PBGC  has  also  determined  that 
this  amendment  is  not  a  "major  rule" 
within  the  meaning  of  Executive  Order 


12291  because  it  will  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  or  create  a  major  increase  in  costs 
or  prices  for  consumers,  individual 
industries,  or  geographic  regions;  or 
have  significant  adverse  effects  on 
competition,  employment,  investment,  or 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

List  of  Subjects  in  29  CFR  Part  2676 

Employee  benefit  plans,  Pensions. 

In  consideration  of  the  foregoing.  Part 
2676  of  Subchapter  H  of  Chapter  XXVI 
of  Title  29,  Code  of  Federal  Regulations, 
is  amended  as  follows: 

PART  2676— VALUATION  OF  PLAN 
BENEFITS  AND  PLAN  ASSETS 
FOLLOWING  MASS  WITHDRAWAL 

1.  The  authority  citation  for  Part  2676 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3), 

1399(c)(lj(D),  and  1441(b)(1). 

2.  In  §  2676.15,  paragraph  (c)  is 
amended  by  adding  to  the  end  of  the 
table  of  interest  rates  therein  the 
following  new  entry: 

§2676.15    Interest. 

*         «         *         «         * 

(c)  Interest  rates. 


For  valuation  dates 
occurring  in  the 

montti — 


The  values  of  ^  are — 


ho 


October  1987 09875  095   09  085   08  .07375  .07375  .07375  .07375  .07375   0675   .0675   0675   0675   .0675   .06 
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Issued  at  Washington.  DC,  on  this  8th  day 
of  September  1987, 

Kathleen  P.  Utgoff, 

Executive  Director.  Pension  Benefit  Guaranty 
Corporation. 

|FR  Doc,  87-21121  Filed  9-1+-8:-:  845  am] 

BIU-IMQ  CODE  77(»-01-»l 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
32  CFR  Part  199 

IDoD  Regulation  6010.8-R] 

Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS); 
Implementation  of  a  CHAMPUS  DRG- 
Based  Payment  System 

agency:  Office  of  the  Secretary.  DoD. 
ACTION:  Final  rule  amendment. 

summary:  On  September  1, 1987,  the 
Department  of  Defense  published  Table 
2  (52  FR  33031),  "National  Urban  and 
Rural  Adjusted  Standardized  Amounts, 
Labor/Nonlabor,  Cost-Share  Per  Diem, 
and  Area  Wage  Indexes"  which  gave 
estimated  amounts.  This  amendment  is 
to  display  the  actual  amounts  for  the 
table. 

EFFECTIVE  DATE:  October  1, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Stephen  E.  Issacson.  Policy  Branch. 
OCHAMPUS,  telephone  (303)  361^005. 

List  of  Subjects  in  32  CFR  Part  199 

Claims,  Handicapped.  Health 
insurance.  Military  personnel. 

Accordingly,  32  CFR  Part  199  is 
amended  as  follows: 

PART  199— [AMENDED] 

1.  The  authority  citation  for  Part  199 
continues  to  read  as  follows: 

Authority:  10  LIS.C,  1079,  1086.  5  U.S.C.  301. 

2.  Table  2  is  revised  to  read  as 
follows: 

Table  2  — National  Urban  and  Rural 
Adjusted  Standardized  Amounts. 
Labor/Nonlabor.  Cost-share  Per  Diem, 
and  Area  Wage  Indexes 

(Editorial  Note:  This  taDie  wA',  not  appea'  ir  tne  C,>3e  oi 
Feoerai  Regulations  ] 


National  urban  ad|usied  standardized  amount  $2  835  2i 

Latxx  portion  2  ogo  53 

Nonlatxx  portion            774  ^ 

National  rural  adiusted  standardized  anxxmi S2,53i  it 

Latxx  portion              1,952  50 

Nonlabor  portion  t7g  ^4 

Cost-s^are  pei  diem  lor  benedcianes  ottier  than 

oepenoenis  0'  active  dut>  members  $176  00 


Area  Wage  Indexes 

The  area  wage  indexes  used  under  the 
CHAMPUS  DRG-based  payment  system 
are  those  used  under  the  Medicare  PPS 
as  published  in  the  Federal  Register  on 
June  10.  1987  (52  FR  22135). 
Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
September  10.  1987, 
(FR  Doc,  87-21199  Filed  9-14-67;  8:45  am] 

BILUNG  COM  M1(M)1-M 


Corps  of  Engineers,  Department  of 
the  Army 

33  CFR  Part  207 

Ouachita  and  Black  Rivers,  Arkansas 
and  Louisiana,  Mile  0.0  to  Mile  338.0 
(Camden,  AR)  Above  the  Mouth  of  the 
Black  Riven  Use,  Administration,  and 
Navigation 

agency:  U.S.  Armv  Corps  of  Engineers 
DOD. 

action:  Final  rule. 

summary:  The  U,  S.  Army  Corps  of 
Engineers  is  amending  the  regulations  m 
33  CFR  207.249,  which  govern  the  use, 
administration,  and  navigation  of 
Ouachita  and  Black  Rivers,  Arkansas, 
and  Louisiana  by  adding  the  Red  River, 
Louisiana,  from  Mile  6,7  to  Mile  276,0, 
These  re\  isions  are  necessan,'  to  advise 
the  waterw^ay  users  that  the  Corps  of 
Engineers  is  constructing  a  9  feet  by  200 
feet  project  on  the  Red  River  with  five 
locks  and  dams. 

EFFECTIVE  DATE:  September  15,  198". 
address:  HQUSACE  (CECVV-OM), 
Washington,  DC  20314-1000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Rixie  J.  Hard\ .  phone  number  (202) 
2~2-1773, 

SUPPLEMENTARY  INFORMATION:  The  Red 

River  Waterway,  with  project 
dimensions  of  9  feet  by  200  feet,  was 
authorized  for  construction  by  the  River 
and  Harbors  Act  of  1968  (90th 
Congress).  Five  locks  and  dams  will 
provide  the  necessary-  lift  from  the  Old 
River  Lock  at  the  Mississippi  River  to 
Shreveport.  Louisiana.  Locks  with 
usable  dimensions  of  84  feet  wide  by  685 
feet  long  are  being  constructed.  Lock 
and  Dam  No,  1  has  been  completed  and 
is  being  operated  and  maintained  by 
Government  personnel.  Lock  and  Dam. 
No.  2  (John  H.  Overton  Lock  and  Dam)  is 
scheduled  to  be  open  for  navigation  on 
or  about  15  October  1987  with  operation 
and  maintenance  to  be  performed  by 
contract  personnel.  Lock  and  Dam  No,  3 
is  in  the  initial  phase  of  construction. 
Construction  schedules  for  Locks  and 


Dams  4  and  5  ha\e  no!  ve!  been 
established  The  Vicksburg  District  has 
issued  written  na\  igation  notices 
ad\  ising  waterway  users  of  the 
operation  of  locks  and  dams  on  the  Red 
River  Waterway. 

Note. — The  Secretary  of  the  Anriy  (SA)  has 
determined  that  this  document  does  not 
contain  a  major  rule  requiring  a  regulatory 
impact  analysis  under  Executive  Order  12291 
because  it  will  not  result  in  an  annual  effect 
on  the  economy  of  $100  million  or  more  and  it 
will  not  result  in  a  major  increase  in  costs  or 
prices.  The  S,^  certifies  that  this  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  entities  and  thus  does 
not  require  the  preparation  of  a  regulatory 
flexibility  analysis 

List  of  Subjects  in  33  CFR  Part  207 

Navigation,  Navigable  waters. 
Waterways. 

Date:  September  10.  1987. 
lohn  O.  Roach  11. 
Department  of  the  Army  Liaison  Officer. 

33  CFR  Part  207  is  amended  as 

follows: 

PART  207— [AMENDED] 

1  The  authority  citation  for  Part  207 

continues  to  read  as  follows: 

.Authority:  40  Stat.  266;  3  U  S.C.  1, 

2,  In  Part  207,  §  207.249  is  amended  at. 
follows: 

a.  The  heading  is  to  read  as  set  out 
below: 

§  207.249     Ouachita  and  Black  Rivers. 
Arkansas  and  Louisiana,  Mile  0.0  to  Mile 
338.0  (Camden,  Arkansas)  above  the  mouiri 
of  the  Black  River;  the  Red  River.  Louisiana. 
Mile  6.7  (Junction  of  Red,  Atchafalaya  and 
Old  Rivers)  to  Mile  276.0  (Shreveport 
Louisiana);  use,  administration,  and 
navigation. 

b  .A.Tsending  (b)(1)  by  adding  before 
"The  Lockmaster  shall  .  .  ." 

"(i)  Locks  staffed  with  Government 
personnel.  "  and  bv  adding  at  the  end  ol 
(b)(1): 

"(ii)  Locks  staffed  with  contract 
personnel.  Contract  lock  operators  shall 
give  all  necessary  orders  and  direction 
for  operation  of  the  locks.  No  one  shall 
cause  any  movement  of  any  vessel  or 
other  floating  object  in  the  locks  or 
approaches  except  by  or  under  the 
direction  of  the  contract  lock  operator. 
All  duties  and  responsibilities  of  the 
lockmasters  set  forth  in  this  section 
shall  be  performed  by  the  contract  lock 
operator  except  that  the  responsibility 
for  enforcing  all  laws,  rules  and 
regulations  shall  be  vested  in  an  offsite 
government  employee  designated  by  the 
Vicksburg  District  Engineer." 

c.  Amending  (b)(3)(iii)  by  adding  at 
the  end  after  "dam":  "on  the  Ouachita 
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and  Black  Rivers"  and  by  adding  "(iv)  A 
navigation  pass  is  not  provided  as  part 
of  the  Red  River  Locks  and  Darns.  When 
water  levels  rise  to  within  2  feet  of  the 
top  of  the  lock  walls,  operation  of  the 
Kicks  will  cease  until  the  water  level 
falls  below  this  level.  These  stages  can 
reasonably  be  expected  to  occur  once  in 
10  years.  No  vessel,  tow,  or  raft  shall 
attempt  to  navigate  over  the  lock  or 
other  structures  at  high  river  stages. 
I'nited  States  Coast  Guard 
radiotelephone  broadcasts  and  U.S. 
Army  Corps  of  Engineers  navigation 
bulletins  should  be  monitored  for 
information  on  lock  operations." 

d.  Amending  (b)(5)(iii)  by  adding  after 
"vessels,  tows,  or  rafts"  "navigating  on 
the  Ouachita  and  Black  Rivers"  and  by 
adding: 

(iv)  The  maximum  dim.ensions  on  the 
Red  River  Waterway  of  a  vessel,  tow  or 
raft  attempting  to  pass  through  the  lock 
in  a  single  passage  are  80  feet  wide,  685 
feet  long,  and  9  feet  draft.  Tows  or  rafts 
requiring  breaking  into  two  or  more 
sections  to  pass  through  the  lock  may 
transit  the  lock  at  such  time  as  the 
lockmaster  determines  that  they  will 
neither  unduly  delay  the  transit  of  craft 
of  lesser  dimensions  nor  endanger  the 
lock  structure  and  appurtenances 
because  of  wind,  current,  or  other 
adverse  conditions.  These  craft  are  also 
subject  to  such  special  handling 
requirements  as  the  lockmaster  finds 
necessary  at  the  time  of  transit. 

e.  Amending  paragraph  (d)  by  revising 
the  last  sentence  as  follows: 

"Copies  may  be  obtained  free  of 
charge  at  any  of  the  locks  or  from  the 
Vicksburg  District  Engineer,  Vicksburg, 
Mississippi,  upon  request." 

|FR  Doc.  87-21123  Filed  9-14-87;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

36  CFR  Part  7 

Fishing  Regulations;  Delaware  Water 
Gap  National  Recreation  Area, 
Pennsylvania  and  New  Jersey 

agency:  National  Park  Service,  Interior. 
ACTION:  Final  rule. 

summary:  On  February  11, 1987,  the 
National  Park  Service,  Department  of 
the  Interior,  published  in  the  Federal 
Register  (52  FR  4511)  a  proposed  rule  to 
permit  fishing  methods  at  Delaware 
Water  Gap  National  Recreation  Area 
which  are  authorized  under  applicable 
State  laws.  This  proposal  was  made 
available  for  public  review  and 


comment  for  a  period  of  thirty-three  (33) 
days  following  publication  in  the 
Federal  Register,  and  ending  on  March 
16, 1987.  No  comments,  however,  were 
received.  As  a  result,  a  final  regulation, 
unchanged  from  the  proposed  rule,  is 
published  to  permit  a  level  of  public  use 
and  enjoyment  of  park  resources 
consistent  with  the  establishment  of 
Delaware  Water  Cap  National 
Recreation  Area. 

EFFECTIVE  DATE:  October  15, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karl  Theune.  River  District  Ranger, 
Delaware  Water  Gap  National 
Recreation  Area,  Bushkill,  Pennsylvania 
18324.  Telephone:  (717)  588-6637. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  April  30, 1984,  National  Park 
Service  General  Regulations  (36  CFR 
2.3(d)(1)),  became  effective  prohibiting 
"Fishing  in  fresh  water  in  any  manner 
other  than  by  hook  and  line,  with  the 
rod  or  line  being  closely  attended."  This 
regulation  is  in  conflict  with 
Pennsylvania  and  New  Jersey  fishing 
regulations  which  have  been  in  effect 
since  Delaware  Water  Gap  National 
Recreation  Area  was  authorized  in  1965 
and  for  many  years  prior  to  its 
authorization.  Examples  of  conflicts 
include: 

1.  Pennsylvania  permits  the  use  of 
spears  or  gigs  to  take  carp,  gar,  suckers 
and  eels.  New  jersey  regulations  allow 
for  the  use  of  spears  and  long  bows  for 
the  taking  of  shad,  eels,  carp,  suckers, 
herring,  and  bullheads:  suckers  may  be 
gigged. 

2.  Both  states  permit  the  use  of  seines 
for  getting  bait,  digging  of  lampreys,  and 
five  (5)  tip-ups  for  ice  Fishing. 

The  National  Park  Service  has 
determined  that  allowing  recreational 
fishing  at  Delaware  Water  Gap  National 
Recreation  Area  in  accordance  with 
methods  permitted  by  the  States  of 
Pennsylvania  and  New  jersey  would  be 
advantageous  both  to  visitors  use,  as 
well  as  to  the  management  of  the  park 
resources.  The  species  of  fish  to  be 
taken  under  exam.ple  1  above  consists  of 
both  exotics  as  well  as  native  species 
that  cannot  be  taken  effectively  by 
traditional  rod  and  reel  methods. 

The  use  of  seines  for  bait  collection, 
digging  of  lamprey  eels,  and  the  use  of 
tip-ups  for  ice  fishing,  in  example  2 
above,  are  all  traditional  uses  by  the 
Delaware  River  fishermen.  In  addition, 
the  regulations  of  both  the  New  jersey 
Division  of  Fish,  Game  and  Wildlife,  and 
the  Pennsylvania  Fish  Commission 
allow  these  methods  of  capture.  Many 
years  of  using  these  traditional  fishing 
methods  have  not  been  detrimental  to 


the  area,  and  the  National  Park  Service 
anticipates  no  deterimental  effects  from 
continuing  these  methods.  If  these 
methods  should  cause  harm  to  the 
fishery  or  other  resources  in  the  future, 
they  can  be  prohibited  by  designating 
areas  closed  to  certain  fishing  methods. 
Commercial  fishing  methods  allowed 
under  State  laws  will  not  be  allowed. 
There  have  been  no  changes  in  the 
final  rule  from  the  proposed  rule 
published  February  12, 1987.  During  the 
comment  period  that  expired  March  16, 
1987,  no  comments  from  organizations, 
agencies  or  private  citizens  were 
received.  Consequently,  the  rule 
promulgated  here  is  the  same  as  the  one 
proposed. 

Drafting  Information 

The  principal  author  of  this 
rulemaking  is  Karl  Theune,  River 
District  Ranger,  Delaware  Water  Gap 
National  Recreation  Area. 

Paperwork  Reduction  Act 

This  rulemaking  does  not  contain 
inform.ation  collection  requirements 
which  require  approval  by  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3501  et  seq. 

Compliance  With  Other  Laws 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
"major  rule"  within  the  meaning  of  E.O. 
12291,  and  certifies  that  this  document 
will  not  have  a  significant  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.). 

This  rule  will  contribute  in  some  part 
to  the  local  tourism  of  communities  in 
the  vicinity  of  the  park  by  assuring  the 
continued  availability  of  the  range  of 
recreational  activities  that  have  been 
available  to  Park  users  in  the  past. 

Pursuant  to  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332),  the  Service  has  prepared  an 
environmental  assessment  on  this 
special  regulation  with  a  finding  of  No 
Significant  Impact  which  is  available  at 
the  address  noted  above. 

List  of  Subjects  in  36  CFR  Part  7 

National  parks.  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  36 
CFR  Chapter  I  is  amended  as  follows: 

PART  7— SPECIAL  REGULATIONS, 
AREAS  OF  THE  NATIONAL  PARK 
SYSTEM 

1.  The  authority  citation  for  Part  7 
continues  to  read  as  follows: 


UM  I 
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Authority:  16  II.S.C.  1,  3.  9a.  462(k):  Section 
7.96  also  issued  under  DC  Code  8-137  (1981) 
and  DC  Code  40-721  (1981), 

2.  By  adding  a  new  paragraph  (g)  to 
§  7.71  to  read  as  follows; 

§  7.71    Delaware  Water  Gap  Nattonat 

Recreation  Area. 

•         *         •         •         « 

(g)  Fishing.  Unless  otherwise 
designated,  fishing  in  any  manner 
authorized  under  applicable  State  law  is 
allowed. 
Susan  Recce, 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 

Date:  August  25,  1987. 

|FR  Doc,  87-21209  Filed  9-14-87;  a45  am) 
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36  CFR  Part  7 

Fishing  Regulations;  Bighorn  Canyon 
National  Recreation  Area,  Montana 
and  Wyoming 

agency:  National  Park  Service,  Interior. 
action:  Final  rule. 

summary:  On  October  10, 1986,  the 
National  Park  Service.  Department  of 
the  Interior,  published  in  the  Federal 
Register  [51  PR  197)  a  proposed  rule  to 
allow  fishing  methods  at  Bighorn 
Canyon  National  Recreation  Area  which 
are  authorized  under  the  applicable 
state  laws  of  the  states  of  Montana  and 
Wyoming.  This  proposal  was  made 
available  for  public  review  and 
comment  for  a  period  of  thirty  (30)  days 
following  publication  in  the  Federal 
Register,  and  ending  on  November  9, 
1986.  No  comments,  however,  were 
received.  As  a  result,  a  final  regulation, 
unchanged  from  the  proposed  rule,  is 
published  to  permit  a  level  of  public  use 
and  enjoyment  of  park  resources 
consistent  with  the  establishment  of 
Bighorn  Canyon  National  Recreation 
Area  for  both  preservation  and 
recreational  use. 

EFFECTIVE  DATE;  October  15.  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

Richard  L.  Lake,  Chief  Park  Ranger, 
Bighorn  Canyon  National  Recreation 
Area.  P.O.  Box  458,  Fort  Smith,  Montana 
59035.  Telephone:  406-666-2412. 
SUPPLEMENTARY  INFORMATION; 
Background 

National  Park  Service  General 
Regulations  [36  CFR  2,3(d)[l)],  which 
became  effective  on  April  30,  1984, 
prohibit  "Fishing  in  fresh  water  in  any 
manner  other  than  by  hook  and  line, 
with  the  rod  or  line  being  closely 
attended". 


This  regulation  is  in  conflict  with 
Montana  and  Wyoming  fishing 
regulations  which  have  been  in  effect 
since  before  Bighorn  Canyon  National 
Recreation  Area  was  authorized  in  1966. 
and  for  many  years  prior  to  its 
authorization. 

Examples  of  conflicts  include: 

1.  Montana  law  states.  "All  waters 
open  to  bow  and  arrow  hunting  and 
snagging  of  non-game  fish.  Non-game 
fish  and  burbot  may  be  taken  with 
rubber  or  spring  propelled  spears  by 
persons  swimming  or  submerged  in  all 
waters  open  to  fishing". 

2.  Wyoming  law  states,  "It  is  legal  to 
take  non-game  fish  by  bow  and  arrow 
and  by  crossbow  without  a  license  or 
permit".  "No  person  shall  use  a  spear 
gun  to  take  fish  underwater  without 
obtaining  the  proper  fishing  license  and 
an  underwater  fishing  license." 

Congress'  slated  interest  in  the 
enabling  legislation  for  Bighorn  Canyon 
.National  Recreation  Area  was  for  the 
National  Park  Service  to  permit  hunting 
and  fishing  on  lands  and  waters  within 
the  recreation  area  in  accordance  with 
the  appropriate  laws  of  the  United 
States  and  the  states  of  .Montana  and 
Wyoming, 

The  National  Park  Service  has 
determined  that  allowing  fishing  at 
Bighorn  Canyon  National  Recreation 
Area  in  accordance  with  methods 
permitted  by  the  states  of  Montana  and 
Wyoming  would  benefit  the  visitor  and 
simplify  fishing  regulations  and 
enforcement.  This  regulation  is 
necessary  to  allow  recreational  taking  of 
rough  or  non-game  fish  by  traditional 
methods  other  than  hook  and  line,  i.e. 
underwater  spear  fishing  and  bow  and 
arrow  fishing.  The  National  Park  Service 
anticipates  that  this  change  will  have  a 
positive  effect  on  the  fishery  by  exerting 
some  control  on  increasing  numbers  of 
non-game  fish. 

Drafting  Information 

The  principal  author  of  the  rulemaking 
is  Richard  W.  Hougham,  Bighorn 
Canyon  National  Recreation  Area, 
Lovell,  Wyoming  82431, 

Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et  sea- 

Compliance  With  Other  Laws 

The  Department  of  the  Interior  has 
determined  that  this  rulemaking  is  not  a 
"major  rule"  within  the  meaning  of  E,0 
12291,  and  certifies  that  this  document 
wmII  not  have  a  significant  effect  on  a 
substantial  number  of  small  entities 


under  the  Regulatory  Flexibility  Act  (5 
U,S,C,  601  etseq.]. 

This  rule  will  contribute  in  some  part 
to  the  tourism  of  communities  in  the 
vicinity  of  the  recreation  area  by 
assuring  the  continued  availability  of 
the  range  of  recreational  activities  that 
have  been  available  to  area  users  in  the 
past. 

The  NPS  has  determined  that  this 
rulemaking  will  not  have  a  significant 
effect  on  the  quality  of  the  human 
environment,  health  and  safety  because 
it  is  not  expected  to, 

(a)  Increase  public  use  to  the  extent  of 
compromising  the  nature  and  character 
of  the  area  or  causing  physical  damage 
to  it: 

(b)  Introduce  noncompatible  uses 
which  might  compromise  the  nature  and 
characteristics  of  the  area,  or  cause 
physical  damage  to  it: 

(c)  Conflict  with  adjacent  ownerships 
or  land  uses:  or 

(d)  Cause  a  nuisance  to  adjacent 
owners  or  occupants. 

Based  on  this  determination,  this 
rulemaking  is  categorically  excluded 
from  the  procedural  requirements  of  the 
.National  Environmental  Policy  Act 
(NEPA)  by  Departmental  Regulations  in 
516  DM  6  (49  PR  21438),  As  such,  neither 
an  Environmental  Assessment  nor  an 
Environmental  Impact  Statement  has 
been  prepared. 

List  of  SubjecU  in  36  CFR  Part  7 

National  parks.  Reporting  and 

recordkeeping  requirements. 

In  consideration  of  the  foregoing,  36 
CFR  Chapter  1  is  amended  as  follows: 

PART  7— SPECIAL  REGULATIONS, 
AREAS  OF  THE  NATIONAL  PARK 
SYSTEM 

1,  The  authority  citation  for  Part  36 
continues  to  read  as  follows: 

Authority:  16  L",S  C,  1,  3,  9a,  462(k):  Section 
7,96  also  issued  under  DC  Code  8-137  (1981) 
and  DC,  Code  40-721  (1981) 

2  In  S  7.92,  by  adding  a  new 
paragraph  (c)  to  read  as  follows: 

§  7.92    BIgttom  Canyon  National 

Recreation  Area. 

•         •         •         «        • 

(c)  Fish'ng.  Unless  otherwise 
designated,  fishing  in  any  manner 
authorized  under  applicable  State  law  is 
allowed 
Susan  Reece, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 
Date:  August  25. 1987. 
|FR  Doc  87-21208  Filed  9-14-87:  8:45  am) 
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POSTAL  SERVICE 
39  CFR  Part  111 

Domestic  Mail  Manual;  Miscellaneous 
Amendments 

agency:  Postal  Service. 
action:  Final  rule. 

summary:  The  Postal  Service  hereby 
describes  the  numerous  miscellaneous 
revisions  consolidated  in  the 
Transmittal  Letter  for  issue  24  of  the 
Domestic  Mail  Manual,  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations,  see  39  CFR  111.1. 

Most  of  the  revisions  are  minor, 
editorial,  or  clarifying.  Substantive 
changes,  such  as  the  revised  regulations 
on  mail  dispute  cases,  publishers 
qualifying  for  second-class  in-county 
rates,  and  restrictions  on  the  purchase 
of  postal  money  orders,  have  previously 
been  published  in  the  Federal  Register. 
EFFECTIVE  DATE:  September  20, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  J.  Kemp,  (202)  288-2960. 
SUPPLEMENTARY  INFORMATION:  The 

Domestic  Mail  Manual  has  been 
amended  by  the  publication  of  a 
transmittal  letter  for  issue  24,  dated 
September  20, 1987.  The  text  of  all 
published  changes  is  filed  with  the 
Director  of  the  Federal  Register. 
Subscribers  to  the  Domestic  Mail 
Manual  receive  these  amendments 
automatically  from  the  Government 
Printing  Office. 

The  following  except  from  the 
Summary  of  Changes  section  of  the 
transmittal  letter  for  issue  24  covers  the 
minor  changes  not  previously  described 
in  interim  or  final  rules  published  in  the 
Federal  Register. 

Note. — This  is  a  complete  issue  of  the 
DMM.  containing  changes  published  in  the 
Postal  Bulletin  through  August  6, 1987  (Postal 
Bulletin  21631).  All  future  issues  of  the  DMM 
will  alrio  be  complete  issues. 

Summary  of  Changes 

1.  Exhibits  122.63c-d  showing  labeling 
lists  for  sectional  center  facilities 
serving  single  three-digit  ZIP  Code  areas 
and  SCFs  serving  more  than  one  three- 
digit  ZIP  Code  prefix  area  are  updated. 
The  change  in  Exhibit  122.63d  also 
incorporates  the  three-digit  SCF  code 
required  for  the  SCF  label.  The 
mandatory  compliance  date  for  these 
changes  is  October  5, 1987  (PB  21626,  7- 
2-87:  21627,  7-9-87;  21628,  7-16-87; 
21629.  7-23-87).  Labeling  lists  in  Exhibits 
122.63e-l  and  Exhibit  722.1  also  are 
updated  (PB  21627;  7-9-87;  21628.  7-16- 
87).  Mixed  States  labeling  lists  (Exhibits 
122.63p-r)  instructions  are  revised  (PB 
21629.  7-23-87). 


2.  Section  125.2.  Conditions  Applied  to 
Mail  Addressed  to  Military  Post  Offices 
Overseas  (PB  21625,  6-25-87;  21628,  7— 
16-87;  21630,  7-30-87)  is  updated. 

3.  Section  125.3,  Military  Ordinary 
Mail  (MOM),  is  added  at  the  request  of 
the  Department  of  Defense  (PB  21625,  6- 
25-87). 

4.  Section  126,  Mail  Sent  Via 
Department  of  State  to  U.S.  Government 
Personnel  Abroad,  is  revised  to  show 
changes  in  126.1, 126.221-223  and  126.31 
as  provided  by  the  Department  of  State 
(PB  21624,  6-18-87). 

5.  Section  145.3  is  revised  to  allow  the 
use  of  colors  to  highlight  the  background 
of  permit  imprints  and  (2)  to  provide 
that  the  imprints  may  be  embossed  or 
unembossed  (PB  21610.  3-12-87;  21628. 
7-16-87). 

6.  Sections  146  and  911  pertaining  to 
the  payment  of  postage  on  unpaid  or 
insufficiently  prepared  registered  mail 
are  modified  to  clarify  the  proper 
handling  of  this  type  of  mail  (PB  21631. 
8-^-87).      1 

7.  •    •   *  I 

8.  Section  158.4  is  revised  to  show  that 
postal  employees  who  place  orders  for 
overprinting  the  name  and  address  of 
the  delivery  unit  on  PS  Form  3849-A, 
Delivery  Notice  or  Receipt,  must  submit 
them  for  processing  to  the  Divisional 
Manager,  Support  Services  Office  (PB 
21623.  6-11-87). 

9.  Sections  221,  321.  421,  621.  and  721, 
which  describe  the  types  of  materials 
mailable  as  Express  Mail,  First-,  second-, 
third-,  or  fourth-class  mail,  are  revised 
to  emphasize  the  applicability  of  123, 
124,  and  127  to  all  material  presented  for 
mailing  (PB  21630,  7-30-87). 

10.  Sections  367.232,  464.32b,  667.121e, 
667.132d.  and  767.224  have  been  revised 
to  show  Exhibit  122.673d  as  a  reference 
for  labeling  SCFs  serving  more  than  one 
three-digit  ZIP  Code  prefix  area  (PB 
21629.  7-23-87). 

11.  Section  373  is  revised  to  indicate 
that  a  Priority  Mail  piece  in  a  weight 
category  for  which  the  rates  do  not  vary 
by  zones  may  be  deposited  in  street 
collection  boxes  (PB  21631,  8-6-87). 

12.  *   *   * 

13.  Sections  622.11c  and  651.211b  are 
revised  to  change  the  maximum-size 
limits  of  mail  that  may  qualify  for  the 
third-class  carrier  route  presort  level 
rate.  Effective  May  31, 1987.  the 
maximum-size  limits  for  third-class 
carrier  route  presort  level  rate  pieces 
increased  to  11^4  inches  in  width  and  14 
inches  in  length.  The  maximum 
thickness  remains  '/«  of  an  inch  (PB 
21619,  5-14-87). 

14.  Section  642.2.  is  revised  to  clarify 
how  Form  3624,  Application  to  Mail  at 
Special  Balk  Third-Class  Rates  (April 
1987  edition),  must  be  processed  at 


associate  post  offices,  field  divisions 
and  MSCs  and  rates  and  classification 
centers. 

15.  Exhibit  722.1  is  revised  to  show 
new  ZIP  Code  and  BMC  changes  (PB 
21624.  6-18-87;  PB  21627.  7-9-87). 

16.  Section  753  is  revised  to  clarify 
that  the  90-cent  nonmachinable 
surcharge  is  not  applicable  to  library 
rate  materials  or  to  special  fourth-class 
postage  rates  (PB  21625,  6-25-87). 

17.  Section  911  is  revised  to 
correspond  with  146  with  regard  to  the 
handling  of  registered  mail  for  which  no 
postage  or  insufficient  postage  has  been 
prepaid  (PB  21631.  8-6-87). 

18.  A  new  section  914.175  is  added  to 
allow  postal  customers  to  use  Collect- 
On-Delivery  (COD)  service  in 
conjunction  with  Express  Mail.  As  a 
result  of  this  option,  the  following  DMM 
sections  are  also  revised:  149.221-222; 
149.513-514;  149.515  is  added;  262.2; 
263.2;  291.2:  293.1-2;  295.1;  296.2;  914.171; 
914.2:  914.41;  914.412;  914.434;  914.51b; 
933.1  (PB  21629,  7-23-87). 

19.  Sections  914.54  and  914.622  are 
revised  by  the  deletion  of  references  to 
personal  checks  because  it  was  never 
intended  to  differentiate  between 
personal  and  business  checks.  The 
words  customer  and  addressee  are 
changed  to  recipient  in  nearly  every 
reference.  Section  914.531)  is  revised  to 
specify  that  individuals  who  normally 
receive  an  addressee's  mail  may  also 
accept  and  pay  for  COD  articles.  Section 
914.54  is  amended  to  state  the  forms  of 
identification  required  when  accepting 
recipient's  check.  When  recipient  is 
known  to  the  dehvery  employee,  one 
form  of  identification,  preferably 
driver's  license,  must  be  recorded  on  the 
check  (PB  21621.  5-28-87). 

20.  Section  914.715  d  and  e  are 
amended  to  require  that  the  postal 
employee  completing  Form  3821.  Bulk 
Receipt  for  COD  Mail  and  Funds,  write 
in  the  total  amount  collected,  clearly 
separating  the  total  by  the  amount  to  be 
remitted  by  check  and  money  order  and 
the  money  order  fees  (PB  21625,  6-25- 
87). 

21.  •   *   *        I 

22.  Section  9^3  is  revised  to  clarify 
requirements  and  to  standardize  format 
and  terminology  (PB  21625.  6-25-87). 

23.  Minor  editorial  and  typographical 
changes  have  been  made  to  115.96; 
144.741b;  154.623;  157.33;  241a;  Exhibit 
324.72;  914.531a-b:  917;  951.155. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 


UM  I 
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PART  111— GENERAL  INFORMATION 
ON  POSTAL  SERVICE 

1.  The  authority  citation  for  39  CFR 
Part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  101. 
401,  403,  404,  3001-3011.  3201-3219.  3403-3406, 
3621,  5001. 

2.  In  consideration  of  the  foregoing, 
the  table  at  the  end  of  5111.3(e)  is 
amended  by  adding  at  the  end  thereof 
the  following: 

§  11 1 .3    Amendments  to  the  Domestic 
ManuaL 


Transmittal 

lener  tor 

issue 

Datod 

FEOERAL  REOlSTtfl 

publKabon 

2*  jsopt  20.  1987 

MFfl 

Fred  Eggleston, 

Assistant  General  Counsel.  Legislative 
Division. 

[FR  Doc.  87-21178  Filed  9-14-«7;  8:45  am] 

BILLING  CODE  7710-12-V 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  270 
IFRL  3253-5] 

Extension  of  Date  for  Submission  of 
Part  A  Permit  Applications  for  Certain 
Cement  Kilns  Burning  Hazardous 
Wastes 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  extension  of 
compliance  date. 

summary:  Section  3004(q)(2)(C)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984,  subjects 
cement  kilns  in  metropolitan  areas  with 
a  population  of  greater  than  500,000  to 
incinerator  requirements  as  RCRA 
facilities.  Because  of  substantial 
confusion  under  EPA  regulations 
concerning  whether  and  when  the 
owners  and  operators  of  such  cement 
kilns  were  required  to  file  Part  A  permit 
applications.  EPA  is  extending  the  date 
of  Part  A  submission  for  such  facilities 
to  March  15.  1988.  Cement  kilns  subject 
to  RCRA  under  section  3004(q)(2)(C) 
that  otherwise  satisfy  the  criteria  of 
RCRA  section  3005(e)  may  quahfy  for 
interim  status  by  filing  a  Part  A  permit 
application  by  the  above  date. 
FOR  FURTHER  INFORMATION  CONTACT: 
RCRA  hotline  at  (800)  424-9346  (in 


Washington,  DC,  call  382-3000]  or 
Barbara  Foster,  Office  of  Solid  Waste 
(WH-563],  U.S.  Environmental 
Protection  Agency,  Washington.  DC 
20460.  telephone  (202)  382-7729. 
SUPPLEMENTARY  INFORMATION:  Section 
3004(q)(2)(C)  of  HSWA  requires  that  any 
cement  kiln  located  withm  the 
boundaries  of  an  incorporated 
municipality  with  a  population  greater 
than  500,000  must  comply  with  RCR.^ 
incinerator  regulations  to  burn  fuel  that 
contains  hazardous  waste.  Such  kilns 
were  not  subject  to  RCRA  permit 
requirements  prior  to  November  8, 1984, 
the  date  of  enactment  of  section 
3004(q)(2)(C].  Section  3004(q)(2)(C)  was 
codified  at  40  CFR  266.31(c]  on  July  15, 
1985  (50  FR  28702)  and  recodified  on 
November  29, 1985  (50  FR  49164).  The 
section  3004(q)(2](C]  requirement  to 
comply  with  RCRA  incineration 
regulations  remains  in  effect  until  the 
Agency  develops  substantive  standards 
for  cement  kilns  burning  hazardous 
wastes.  The  Agency  proposed  snch 
standards  on  May  6, 1987  in  its  proposed 
rule  regarding  burning  of  hazardous 
waste  in  boilers  and  industrial  furnaces 
[see  52  FR  16982). 

The  Agency  is  aware  of  a  number  of 
kilns  that  may  have  become  subject  to 
RCRA  permitting  requirements  as  a 
result  of  section  3004(q)[2)(C).  According 
to  the  most  recent  statistics  available 
from  the  Bureau  of  the  Census,  24  cities 
in  the  U.S.  have  a  population  greater 
than  500,000  [see  Government  Finances, 
GF-85,  number  4, 1984-85).  Those  cities 
are  listed  in  the  table  below.  Any 
cement  kiln  that  bums  hazardous  waste 
and  that  is  located  in  one  of  these  cities 
is  thereby  required  to  comply  with  the 
incinerator  regulafions  of  RCR.^. 

L'.S  Citie*  with  a  Population  Gi«ater  than 
500.000 


Baltimore 

I.OS  Angeles 

Boston 

Memphis 

Chicago 

Milwaukee 

Cleveland 

New  Orieani 

Columbus 

New  York 

Dallas 

Philadelphia 

Denver 

Phoemx 

Detroit 

San  Antonio 

Honolulu 

San  Diego 

Houston 

San  Francisco 

Indianapolis 

San  |0M 

lacksonviUe 

Washington  DC 

Facilities  subject  to  RCRA  regulations 
for  incinerators  are  required  to  obtam 
permits  that  prescribe  the  appropriate 
operating  and  performance  standards 
for  burning  fuel  containing  hazardous 
waste.  "Existing"  kilns  may  qualify  for 
interim  status  to  operate  imtil  they 
obtain  a  RCRA  permit. 

To  qualify  for  interim  status,  a  facility 
must  meet  the  criteria  set  forth  in  RCRA 
section  3005(e).  i.e.,  it  must:  (1)  Be  an 
existing  hazardous  waste  management 


facility  on  November  19, 1980  or  on  the 
effective  date  of  statuton,-  or  regulatory- 
changes  that  render  the  facility  subject 
to  permitting  requirements  (in  this  case 
the  applicable  date  is  November  8, 
1984— the  date  HSWA  was  enacted):  (2) 
comply  with  notification  requirements  of 
section  3010:  and  (3)  file  a  permit 
application. 

Under  40  CFR  260.10,  EPA  defines 
"existing  hazardous  waste  management 
facility"  to  mean  either  a  facility  that  is 
"in  operation,"  that  is,  actually  treating, 
storing,  or  disposing  of  hazardous 
waste,  or  a  facility  "for  which 
construction  has  commenced'  on  the 
relevant  date.  It  should  be  noted  that 
this  definition,  promulgated  prior  to 
enactment  of  HSWA.  applies  only  to 
facilities  eligible  for  interim  status  at 
that  time,  that  is,  those  in  existence  on 
November  19, 198C.  However,  when 
HSWA  was  enacted,  it  amended  section 
3005(e)  to  allow  facilities  to  obtain 
interim  status  if  they  were  in  existence 
on  the  date  of  statutorv'  or  regulatory 
changes  that  subject  them  to  RCRA 
permitting.  Although  the  Agency  has  not 
made  the  conforming  change  in  its 
regulations  defining  "existing  facihcy" 
to  reflect  the  HSWA  expansion  of 
section  3005(e),  the  Agency  interprets 
the  definition  to  apply  to  all  facilities  "in 
existence"  under  section 
3005(e)(l)(A)(ii], 

Under  §  260.10,  a  hazardous  waste 
facility  is  "under  construction"  if  it  has 
received  all  hazardous  waste 
management  approvals  necessary  for 
physical  construction  and  either  a 
continuous,  on-site  construction 
program  has  begun  or  the  facility  has 
accepted  substantial  contractual 
obligations  for  such  construction,  to  be 
completed  within  a  reasonable  time. 
Although  not  directly  addressed  by  the 
regulations.  EPA  has  interpreted  "under 
construction"  also  to  include  facilities 
that  have  completed  construction  on  the 
relevant  date.  In  this  case,  however,  to 
qualify  as  an  "existing"  hazardous 
waste  management  facility,  the  facility 
owner  must  be  able  to  demonstrate  an 
intent  to  handle  hazardous  waste  within 
a  reasonable  time  after  the  relevant  date 
(46  FR  2344,  January  9,  1981). 

Section  270.10(e)  of  the  RCR.^ 
regulations  further  defines  permit 
application  and  interim  status 
qualifications  for  facilities  that  meet  the 
"in  existence"  requirement  of  section 
3005(e).  Under  §  270.10(e)(1),  they  must 
submit  a  Part  A  permit  application 
either  (1)  6  months  after  the  date  of 
publication  of  regulations  that  first 
require  the  facility  to  comply  with  Parts 
265  and  266.  or  (2)  30  days  afier  the  date 
the  facility  first  becomes  subject  to  the 
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standards  of  those  parts,  whichever 
comes  first.  When  existing  facilities 
must  begin  complying  with  the  Part  265 
interim  status  standards  because  of 
revisions  to  Parts  260,  261,  265,  or  266, 
the  Agency  routinely  publishes,  in  the 
Federal  Register,  a  date  for  submission 
of  the  permit  application  [see 
§  270.10(e),  note). 

Section  270.10(e)(2)  provides  that  the 
Agency  can  extend  the  date  for  Part  A 
submission,  by  Federal  Register  notice, 
if  it  finds  that  there  has  been  substantial 
confusion  as  to  whether  the  owner  or 
operator  was  required  to  file  a  permit 
application  and  that  the  confusion  was 
due  to  ambiguities  in  EPA's  regulations. 
Through  today's  notice,  EPA  is 
exercising  its  discretion  to  extend  the 
dale  of  Part  A  submission  for  cement 
kilns  subject  to  section  3004(q)(2)(C) 
because  of  substantial  confusion. 

There  are  a  number  of  factors  that 
have  led  to  substantial  confusion  for 
owners  or  operators  of  cement  kilns 
who  became  subject  to  RCRA 
requirements  under  section 
30O4(q)(2)(C).  First,  these  facilities 
became  subject  to  RCRA  requirements 
as  a  result  of  a  statutory  amendment, 
rather  than  as  a  result  of  the  issuance  of 
regulations.  As  noted  in  §  270.10(e)(1)  of 
the  RCRA  regulations,  when  EPA  issues 
or  revises  its  regulations  to  apply  RCRA 
requirements  to  a  new  category  of 
facilities,  the  preamble  to  those  rules 
will  generally  specify  when  permit 
applications  for  those  facilities  are  due. 
In  the  case  of  these  cement  kilns,  the 
application  of  RCRA  requirements  was 
a  result  of  statutory  rather  than 
regulatory  revision,  providing  no 
immediate  opportunity  to  clarify  permit 
application  requirements.  In  addition, 
although  the  "big  city  cement  kiln" 
provision  was  codified  by  the  Agency 
on  two  separate  occasions  in  Part  266, 
there  was  no  information  provided  in 
these  rulemakings  concerning  the  permit 
application  requirements  for  cement 
kilns  already  "in  existence"  as 
hazardous  waste  management  facilities. 

Finally,  the  permit  application 
regulations  for  existing  facilities  under 
§  270.10(e)  do  not  clearly  address  the 
requirements  for  facilities  that  become 
subject  to  RCRA  due  to  statutory 
changes.  Instead,  the  regulations 
address  only  regulatory  changes 
(§  270.l0(e)(l)(i))  or  changes  at  a  facility 
that  bring  it  into  the  RCRA  system 
(§  270.10(e)(l)(ii)).  In  fact,  a  possible 
reading  of  the  regulations  suggests  that 
the  Part  A  application  would  not  be  due 
until  30  days  after  a  cement  kiln  actually 
begins  to  burn  hazardous  waste  fuel. 
The  Agency  disagrees  with  this  reading 
and  believes  that  Part  A  permit 


applications  for  these  cement  kilns  were 
due  30  days  after  enactment  of  HSWA; 
however,  the  Agency  also  believes  that 
there  is  substantial  confusion  as  to 
when  or  whether  the  Part  A  applications 
were  due. 

As  a  result  of  the  confusion 
concerning  when  or  whether  Part  A 
permit  applications  are  to  be  submitted 
for  cement  kilns  subject  to  RCRA  under 
section  30O4(q)(2)(C),  which  is  in  large 
part  due  to  ambiguity  in  EPA's 
hazardous  waste  fuel  regulations  and 
permitting  requirements,  EPA  is 
extending  the  date  for  Part  A 
submission  for  such  facilities  until 
March  15, 1988.  In  setting  that  date,  the 
Agency  has  allowed  the  6-month  period 
it  typically  allows  after  rulemaking 
actions  requiring  Part  A  submission. 
Furthermore,  as  discussed  above,  any 
such  cement  kiln  seeking  interim  status 
must  also  demonstrate  that  it  was  in 
existence  as  a  hazardous  waste 
management  facility  on  November  8, 
1984. 

On  July  16, 1987,  Petro  Chem 
Processing,  Inc.  (Petro  Chem)  submitted 
to  the  Agency  a  petition  for  rulemaking. 
Petro  Chem  requested  that,  if  the 
Agency  were  to  exercise  its  discretion 
under  §  270.10(e)  to  extend  the  date  for 
Part  A  submission  for  these  cement 
kilns,  it  do  so  by  a  notice  and  comment 
rulemaking  under  the  Administrative 
Procedure  Act  (APA).  Petro  Chem 
claimed  that  the  notice  and  comment 
procedures  of  the  APA  are  necessary  for 
the  Agency  to  make  the  finding  of 
substantial  confusion  required  by 
§  270.10(e). 

As  authority  for  its  petition,  Petro 
Chem  cited  §  260.20  of  the  RCRA 
regulations  as  well  as  section  553  of  the 
Administrative  Procedure  Act  (APA). 
Thus,  the  petitioner  requested  that  the 
Agency  comply  with  the  procedural 
requirements  of  §  260.20  if  the  Agency 
were  to  decide  to  deny  its  petition. 

Section  260.20  provides  that  any 
person  may  petition  the  Agency  to 
modify  or  revoke  any  provision  of  Parts 
260  through  265.  It  requires  the 
Administrator,  upon  receipt  of  a  petition 
under  that  section,  to  publish  in  the 
Federal  Register  a  tentative  decision  to 
grant  or  deny  and,  thereby,  offer 
opportunity  for  public  comment.  The 
Administrator  must  then  make  a  final 
decision  after  evaluating  public 
comments. 

However,  Petro  Chem's  petition  to  the 
Agency  is  not  properly  based  on 
§  260.20  because,  in  making  a  finding  of 
substantial  confusion  under  §  270.10(e), 
the  Agency  does  not  modify  or  revoke 
any  provision  in  its  RCRA  regulations. 
Rather,  EPA  construes  the  petition  as 


one  founded  solely  on  section  553(e)  of 
the  APA  which  provides  that  each 
Agency  shall  give  interested  persons  the 
right  to  petition  for  the  issuance, 
amendment,  or  repeal  of  a  rule.  Petitions 
submitted  under  the  authority  of  section 
553(e)  alone  are  not  subject  to  the 
procedural  requirements  of  S  260.20. 

The  Agency  has  reviewed  the  petition 
submitted  by  Petro  Chem  and  has 
decided  to  deny  it  for  the  following 
reasons.  First,  §  270.10(e)(2)  does  not 
contemplate  notice  and  comment 
rulemaking  in  its  application.  Rather, 
§  270.10(e)(2)  clearly  provides  that  the 
Administrator  will  announce,  in  the 
Federal  Register,  any  extension  of  the 
submission  date  for  Part  A  permit 
applications  made  in  accordance  with 
that  section.  This  notice  satisfies  the 
requirements  of  {  270.10(e)(2). 

In  addition,  to  the  extent  that  this 
notice  is  a  rulemaking  for  purposes  of 
section  553  of  the  APA,  the  Agency 
believes  that  public  comment  on  the 
extension  provided  by  this  notice  is 
unnecessary  given  the  absence  of  issues 
under  §  270.10(e)  for  which  comment 
would  be  useful.  The  Agency  thus 
believes  that  it  has  "good  cause"  under 
section  553(b)(3)(B)  of  the  APA  to 
extend  the  date  of  these  part  A  permit 
application  submissions  under 
§  270.10(e)(2)  without  prior  notice  and 
comment. 

To  the  extent  that  this  action  is  a 
"rule,"  the  Agency  believes  that  it  has 
"good  cause"  under  section  553(d)  of  the 
APA  and  section  3010(b)  of  RCRA  to 
make  it  immediately  effective.  EPA  is 
providing  6  months  for  owners  and 
operators  of  affected  cement  kilns  to 
submit  Part  A  permit  applications.  This 
is  ample  time  for  compliance — hence, 
postponement  of  the  effective  date  is 
unnecessary. 

For  the  above  stated  reasons,  the 
Agency  hereby  extends  the  date  of  Part 
A  submissions  for  facilities  subject  to 
section  3004(q)(2)(C).  Any  cement  kiln 
that  is  eligible  for  interim  status  and 
subject  to  section  3004(q)(2)(C),  whether 
or  not  it  is  currently  burning  hazardous 
waste  fuel,  that  fails  to  submit  a  Part  A 
application  by  March  15, 1988.  will  be 
unable  to  qualify  for  interim  status 
under  section  3005(e),  and  thus  will  be 
required  to  obtain  a  RCRA  permit  prior 
to  burning  hazardous  waste  fuel.  It 
should  be  noted  that  this  extension  of 
the  date  for  Part  A  submission  does  not 
apply  to  any  other  treatment,  storage,  or 
disposal  activity  associated  with  the 
cement  kiln  burning  of  hazardous  waste 
fuels. 


UM  I 
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Date  September  2.  1987. 
Lee  M.  Thomas. 

Administrator. 

[FR  Doc.  87-20762  Filed  9-14-87:  8:45  am] 

BILLING  CODE  6S60-50-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  86-480;  RM-54311 

Radio  Broadcasting  Services; 
Starkvllle,  MS 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  This  document  allocates  FM 
Channel  291 C2  to  Starkville.  Mississippi 
and  modifies  the  license  of  Station 
WSMU(FM)  to  specify  operation  on 
Channel  291C2  instead  of  Channel  292A. 
This  action  is  taken  in  response  to  a 
petition  filed  by  Starkville  Broadcasting 
Co..  Inc..  licensee  of  Station 
VVSMU(FM].  With  this  action,  this 
proceeding  is  terminated. 

EFFECTIVE  DATE:  October  19, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle.  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  86-480, 
adopted  August  18,  1987,  and  released 
September  3, 1987.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street,  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows- 

Authority:  47  US  C.  154,  303. 

§73.202    I  Amended] 

2.  In  §  73.202(b),  the  Table  of  FM 
Allotments  is  amended  under 
Mississippi,  by  deleting  Channel  292A  at 
Starkville  and  adding  291 C2. 


Federal  Communications  Commission. 

Mark  N.  Lipp. 

Chief,  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

[FR  Doc.  87-21109  Filed  9-14-87;  8:45  amj 

BILLING  CODE  671J-01-M 


47  CFR  Part  73 

(MM  Docket  No.  86-448;  RM-5410,  RM- 
57581 

Radio  Broadcasting  Services; 
Centerville,  Park  City  and  Manti,  UT 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  This  document  substitutes 
Channel  289C2  for  Channel  288A  at 
Centerville.  Utah,  and  modifies  the 
license  of  Station  KCGL(FM)  to  specify 
operation  on  the  new  frequency,  at  the 
request  of  Radio  Property  Ventures.  This 
action  further  dismisses  the 
counterproposal  of  Park  City  Radio 
Associates  to  allot  Channel  286.A  to 
Park  City,  Utah,  which  also  would 
require  the  substitution  of  Channel  284 
for  286  at  Manti.  Utah,  and  the 
imposition  of  a  17  kilometer  site 
restriction  on  Channel  289C2  at 
Centerville  (RM-5"58).  With  this  action. 
this  proceeding  is  terminated. 
EFFECTIVE  DATE:  October  19,  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Rawlmgs.  Mass  Media  Bureau 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  IS  a 
summar>'  of  the  Commissions  Report 
and  Order,  MM  Docket  .\o,  86-448. 
adopted  August  17,  1987,  and  released 
September  3.  1987.  The  full  text  of  this 
Com.mission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors, 
Internationa!  Transcription  Service. 
(202)  857-3800,  2100  M  Street  \\V..  Suite 
140,  'Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Fart  73 

Radio  broadcasting, 

PART  73-4 AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  US  C  154  303 

§73.202     (Amended] 

2,  Section  73.202(b),  the  Table  of  FM 
Allotments  is  amended,  under 
Centerville.  Utah,  by  deleting  Channel 
288A  and  adding  Channel  289C2. 


Federal  Communications  Commission. 
Mark  N.  Lipp. 

Chief.  Allocations  Branch.  Mass  Media 
Bureau. 

(FR  Doc.  87-21110  Filed  S*-14-87:  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  202.  203,  204.  205,  206, 
207,  208.  210.  213.  214,  215,  217,  222. 
225,  233,  244,  245,  and  252 

Department  of  Defense  Federal 
Acquisition  Regulation  Supplement; 
Defense  Acquisition  Circular  (DAC) 
86-2 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Final  rule. 

SUMMARY;  Defense  Acquisition  Circular 
(DAC)  86-2  amends  the  DoD  FAR 
Supplement  (DFARS)  with  respect  to 
change  of  contracting  activity 
designation;  special  prohibition  on 
employment;  Competition  m  Contracting 
Act  of  1984;  instructions  for  completion 
of  DO  Form  350;  bidding  procedures  for 
overseas  sources;  acquisition  planning: 
contractine  out;  excess  personal 
property;  Federal  Supplv  Schedules; 
field  pricing  reports;  use  of  DO  Form 
1155;  follow-up  on  contract  audit 
reports;  component  breakout: 
identification  of  sources  of  supply: 
restrictions  on  the  employment  of 
personnel  for  work  on  construction/ 
service  contracts  (Alaska  and  Hawaii): 
subcontracting  policies  and  procedures: 
procedures  for  Industrial  Plant 
Equipment  (IPE);  editorial  corrections; 
provides  changes  to  DAR  Supplement 
Number  6  (not  a  part  of  the  1986  edition 
of  the  DF.ARSi;  provides  an  agreement 
between  rep.-'esentatives  of  the 
Department  of  Defense  and  General 
Electric  Company  on  procedures  with 
respect  to  state  and  local  income  and 
franchise  taxes;  and  provides 
infcrm.ation  regarding  a  determination 
by  the  US.  Trade  Representative. 

EFFECTIVE  DATE:  March  15.  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr  Charles  W.  Llo>d.  Executive 
Secretary.  Defense  Acquisition 
Regulatory  Council.  ODASD(P);'DARS, 
OASDIP&L),  c/o  Room  3D139,  The 
Pentagon.  Washington.  DC  20301-3062. 
telephone  (2021  697--266 

SUPPLEMENTARY  INFORMATION: 

.\.  Background 

The  DoD  F.AR  Supplement  is  codified 
in  Chapter  2.  Title  48  of  the  CoHe  of 
Federal  Regulations. 
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The  December  31,  1986  revision  of  the 
CFR  is  the  most  recent  edition  of  that 
title.  It  reflects  amendments  to  the  1986 
edition  of  the  DoD  FAR  Supplement 
made  by  Defense  Acquisition  Circular 
86-1. 

Interested  parties  may  submit 
proposed  revisions  to  this  Supplement 
directly  to  the  DAR  Council. 

B.  Public  Comments 

Notices  of  proposed  rules  v^ere 
published  in  the  Federal  Register 
requesting  Government  agencies, 
private  firms,  associations,  and  the 
general  public  to  submit  comments  to  be 
considered  in  the  formulation  of  the 
final  rules. 

D AC  86-2.  Items  HI.  V.  VI.  VIl  VIII.  IX. 
X.  XI.  XII!.  XIV.  XV.  XVI.  XVII.  XIX. 
XX.  XXI.  and  XXII 

Public  comments  have  not  been 
solicited  with  respect  to  these  revisions 
since  such  revisions  (a)  do  not  alter  the 
substantive  meaning  of  any  coverage  in 
the  DFARS  having  a  significant  impact 
on  contractors  or  offerors,  or  (b)  do  not 
have  a  significant  effect  beyond  agency 
internal  operating  procedures;  or 
compelling  reasons  required  issuance  of 
an  interim  rule  without  prior  publication 
for  public  comment. 

D.^C86-2.  Item  IV 

On  April  7.  1986,  the  D.\R  Council 
published  a  proposed  rule  in  the  Federal 
Register  (51  FR  11760).  Comments  were 
received  and  considered  by  the  DAR 
Council. 

D.AC  86-2.  Item  XII 

A  proposed  rule  was  pubhshed  m  the 
Federal  Register  on  October  20, 1986  (51 
FR  37207),  and  public  comments  were 
solicited.  After  review  of  the  public 
comments,  the  DAR  Council  approved 
the  proposed  rule  as  a  final  rule  without 
change. 

D AC  86-2.  Item  XVIII 

An  interim  rule  was  published  in  the 
Federal  Register  on  February  5,  1986  (51 
FR  45011.  As  a  result  of  the  review  of  the 
public  comments,  no  changes  were 
deemed  appropriate.  Section  9069  of  the 
FY  1987  Defense  Appropriations  Act 
enacts  a  similar  requirement  to  those 
provisions  covered  by  Section  8078  of 
the  FY  1986  Defense  Appropriations  Act. 
The  rule  was  extended  to  include:  (a) 
Reference  to  section  9069  of  the  FY  1987 
DoD  .Appropriations  Act;  (b) 
identification  of  FY  1987  contracts,  and 
(c)  reference  to  the  FY  1987 
unemployment  rates  in  Alaska  and 
Hawaii.  It  is  not  expected  that  these 
changes  will  result  in  different  public 


comments  from  those  originally 

submitted. 

C.  Regulatory  Flexibility  Act 

DA  C  86-2.  Items  III.  V.  VI.  VII.  VIII,  IX. 
X.  XI.  XIII.  XIV.  XV.  XVII.  XIX.  XX. 
XXI.  and  XXII 

These  revisions  are  not  "significant 
revisions'"  as  defined  in  FAR  1.501-1; 
i.e.,  they  do  not  alter  the  substantive 
meaning  of  any  coverage  in  the  DFARS 
having  a  significant  cost  or 
administrative  impact  on  contractors  or 
offerors,  or  a  significant  effect  beyond 
the  internal  operating  procedures  of  the 
issuing  agencies.  Accordingly,  and 
consistent  with  section  1212  of  Pub.  L 
98-523  and  section  302  of  Pub.  L.  98-577 
pertaining  to  publication  of  proposed 
regulations,  solicitation  of  agency  and 
public  views  on  these  revisions  is  not 
required.  Since  such  solicitation  is  not 
required,  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601,  et  seq.]  does  not  apply. 

DAC 86-2,  Item  IV 

The  Department  of  Defense  certifies 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.  The 
rule  requires  as  a  contractual 
undertaking,  that  small  business  prime 
and  subcontractors  adhere  to  10  U.S.C. 
2408  and  place  the  prescribed  clause  in 
subcontracts  exceeding  $25,000.  The 
monetary  impact  of  these  requirements 
is  not  deemed  significant  within  the 
meaning  of  the  Act.  Further,  the 
underlying  statute  is  intended  for 
uniform  application  and  does  not 
exclude,  nor  allow  DoD  discretion  to 
exclude,  small  businesses  from  its 
prohibitions.  However,  by  not  requiring 
that  the  prescribed  clause  be  included  in 
small  purchases  under  FAR  Part  13  and 
subcontracts  not  exceeding  $25,000,  the 
rule  reduces  contract  complexity  for 
small  firms,  consistent  with  the  intent  of 
the  Act. 

DAC  86-2.  Item  Xll 

The  revision  to  DFARS  208.404-2(a) 
(S-70)  does  appear  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  A  final  Regulatory  Flexibility 
Analysis  has  been  prepared  and 
submitted  to  the  Chief  Counsel  for 
Advocacy  for  the  Small  Business 
Administration. 

DAC 86-2,  Item  XVI 

This  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 


Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.  This  rule  excludes  commercial 
items  sold  in  substantial  quantities  to 
the  general  public  and  priced  at 
established  catalog  or  market  prices  or 
awards  made  through  full  and  open 
competition.  Therefore,  contracts  will 
not  have  to  identify  the  actual 
manufacturer,  the  national  stock 
number,  or  the  source  of  technical  data 
for  such  items.  In  FY  1985.  59%  of  all 
contract  actions  were  awarded  to  small 
businesses.  DoD  estimates  that  the  total 
impact  of  this  reduced  workload  on  all 
businesses  is  a  reduction  of  700.250 
hours  annually.  DoD  estimates  that  the 
reduced  workload  applicable  to  all 
small  businesses  is  a  reduction  of 
approximately  413,148  hours  annually 
(-700.250x59%).  Since  DoD  conducts 
business  with  approximately  40,000 
small  businesses  per  year,  this  reduction 
is  considered  insignificant. 

DAC  86-2,  Item  XVIII 

This  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et  seq.,  because  the 
change  does  nothing  more  than 
implement  section  8078  of  the  FY  1986 
Appropriations  Act  and  section  9069  of 
the  FY  1987  Appropriations  Act.  If  this 
change  impacts  on  small  entities,  it  will 
impact  only  those  small  entities  that 
have  been  awarded  in  FY  1986  and  FY 
1987  construction  and  services  contracts 
calling  for  performance  in  whole  or  in 
part  within  the  States  of  Alaska  or 
Hawaii  and  then  only  if  the 
unemployment  rate  for  those  states 
exceeds  the  national  average.  The 
number  of  small  entities  that  meet  this 
condition  is  considered  to  be 
insignificant  in  relation  to  the  total 
number  of  small  entities  that  do 
business  with  the  Department  of 
Defense. 

D.  Paperwork  Reduction  Act 
Information 

DAC  86-2,  Items  III,  IV.  V.  VI,  VII.  VIII. 
IX,  X,  XI.  XIII.  XIV,  XV,  XVII,  XVIII, 
XIX.  XX.  XXI.  and  XXII 

The  Paperwork  Reduction  Act  does 
not  apply  because  these  final  rules  do 
not  contain  information  collection 
requirements  which  require  the  approval 
of  0MB  under  44  U.S.C.  3501,  et  seq. 

DAC  86-2.  Item  XII 

For  this  rule,  it  was  estimated  that 
there  would  be  a  reduction  of  2,030,000 
burden  hours.  A  request  for  OMB 
clearance  was  submitted,  and  on 
December  19, 1988,  OMB  approved  the 
estimated  reduction  of  2,030,000  burden 
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hours  under  OMB  approval  number 
0704-0187. 

DAC 86-2.  Item  XVI 

It  is  estimated  that  the 
implementation  of  this  coverage  will 
result  in  a  paperwork  burden  reduction 
of  700,250  hours.  OMB  approved  the 
burden  estimate  on  March  10. 1987, 
clearance  number  0704-0214. 

List  of  Subjects  in  48  CFR  Parts  202,  203. 
204.  205,  206,  207.  208,  210,  213,  214,  215. 
217.  222.  225.  233. 235,  244.  245.  and  252. 

Government  procurement. 

Charles  W.  Lloyd. 

Executive  Secretary.  Defense  Acquisition 
Regulatory  Council. 

Defense  Acquisition  Circular 
(No.  8fr-2) 

March  15, 1987. 

Unless  otherwise  specified,  all  DoD 
FAR  Supplement  and  other  directive 
material  contained  in  this  Defense 
Acquisition  Circular  is  effective  March 
15. 1987. 

Defense  Acquisition  Circular  (DAC) 
86-2  amends  the  DoD  Federal 
Acquisition  Supplement  (DFARS)  and 
prescribes  procedures  to  be  followed. 
The  following  is  a  summary  of  the 
amendments  and  procedures: 

Item  I — State  and  Local  Income  and 
Franchise  Taxes.  General  Electric 
Company 

The  Corporate  Administrative 
Contracting  Officer,  Defense  Contract 
Administration  Services  Management 
Area,  Hartford,  and  the  General  Electric 
Company  have  agreed  on  procedures  to 
be  used  when  requesting  instructions 
with  respect  to  or  accounting  for  state 
and  local  income  and  franchise  taxes. 
The  agreement  is  attached  to  this  DAC 
as  an  information  item. 

(Editorial  note.— The  agreement  is  not 
included  in  this  document.) 

Item  II — Trade  Agreements  Acts 
Threshold 

The  United  States  Trade 
Representative  has  determined  that  the 
dollar  threshold  for  determining  whether 
purchases  made  during  calendar  year 
1987  are  subject  to  the  Trade 
Agreements  Act  is  $171,000.  This 
threshold  is  effective  on  1  January  1987. 

Item  III — Contracting  Activities 

Section  202.101  is  revised  to  reflect  the 
correct  designation  of  the  Senior 
Procurement  Executive  for  the  Air  Force 
and  changes  to  the  listing  of  contracting 
activities  for  the  Army. 


Item  IV— Special  Prohibition  on 
Employment 

A  new  section  203.571  is  added  to 
implement  section  941  of  the  Defense 
Acquisition  Improvement  Act  of  1986 
(Title  IX,  Pub.  L  99-500).  A  related 
clause  is  added  to  afford  defense 
contractors  notice  of  statutory 
prohibitions,  give  effect  to  statutory 
provisions  requiring  certain 
determinations  by  the  Secretary  of 
Defense,  and  provide  an  administrative 
remedy  when  a  knowing  violation  of  the 
statute  occurs. 

Item  V— Competition  in  Contracting  Act 
of  1984 

FAC  84-5  and  DAC  84-10  issued 
changes  to  the  FAR  and  the  DFARS  to 
implement  the  Competition  in 
Contracting  Act  of  1984  (CICA).  FAC  84- 
13  issued  further  changes  to  the  FAR. 
The  following  changes  have  been  made 
to  the  DFARS  to  implement  the  FAC  84- 
13  changes: 

Coverage  is  added  to  204.601  to 
implement  FAR  4.601  (a)  and  (d)  which 
require,  respectively,  that  agencies 
retain  records  of  procurements  and  that 
they  transmit  procurement  information 
to  the  Federal  Procurement  Data 
System.  DFARS  205.201  (S-70)  is  revised 
to  conform  to  the  statutory  threshold. 
DFARS  205.205(c)  (1)  and  (2).  and 
215.1001  (b)(1)  and  (c)  are  deleted 
because  they  duplicate  FAR  coverage. 
The  title  to  206.302-1  is  revised.  DFARS 
208.7006-3  is  revised  to  require  that  the 
requiring  department  which  submits  a 
Military  Interdepartmental  Purchase 
Request  to  a  contracting  department 
shall  provide  supporting  justification  for 
use  of  other-than-full  and  open 
competition,  when  appropriate,  rather 
than  the  justification  required  by  FAR 
6.303-2(a). 

Item  VI — Instructions  for  Completion  of 
DD  Form  350 

Item  XII  of  this  DAC  changes  the 
procedures  for  issuing  orders  against 
optional  Federal  Supply  Schedules 
(FSS);  hence  DFARS  204.671-5(d)  is 
revised  to  recognize  all  FSS  orders  as 
competitive.  The  paragraph  is  further 
changed  to  reflect  new  FAR  citations  for 
exceptions  to  synopsis.  Other  changes 
are  made  to  clarify  or  improve  the  sense 
of  the  instructions. 

DFARS  204.671-5(c)(5)(ii)(F)(5),  which 
was  inadvertently  omitted  from  the  1986 
edition  of  the  DFARS,  is  included  in  this 
DAC. 

Item  VII^Bidding  Procedures  for 
Overseas  Sources 

Section  205.203(b){S-70)  and  214202- 
1(b)  are  added  to  provide  bidders  from 


overseas  a  45-day  bid  period,  consistent 
with  user  needs. 

Item  VIII — Acquisition  Planning 

Section  207.103  is  revised  to  include  a 
milestone  chart,  referenced  in  2O7.103(i), 
which  was  not  included  with  the  initial 
publication  of  the  DFARS. 

Item  IX — Nondevelopmental  Items 

The  Defense  Acquisition  Improvement 
Act  of  1987  (Pub.  L  99-500)  amends  Title 
10  of  the  United  States  Code  by  adding 
Section  2325,  Preference  for 
Nondevelopmental  Items,  which 
contains  provisions  designed  to  increase 
the  use  of  nondevelopmental  items  to 
fulfill  requirements  for  items  of  supply. 
Section  207.105  and  Part  210  are  revised 
to  provide  guidance  in  conformance 
with  the  above-referenced  legislation. 

Item  X — Contractmg  Out 

Section  207.302(d)(2)  is  revised  to 
provide  that  a  full  cost  comparison 
study  is  required  when  activities 
performed  involve  45  or  less  DoD 
civilian  employees.  This  change  is  made 
to  comply  with  section  1221.  Pub.  L  99- 
661.  The  coverage  is  further  changed  to 
reflect  the  correct  legislative  reference. 

hem  XI — Excess  Personal  Property 

Section  208.102  is  added  to  indicate 
that  DoD  Inventory  Control  Point 
personnel  are  required  to  review  excess 
personal  property  records  before 
proceeding  with  a  procurement  action. 

Item  XII^Federal  Supply  Schedules 

Section  208.4O4-2(a)(S-70)  is  revised 
to  permit  contracting  officers  to  consider 
whether  further  competition  obtained 
under  an  open  market  purchase  would 
provide  sufficient  benefits  to  offset 
lower  administrative  costs  and  reduced 
contract  placement  leadtime  associated 
with  making  a  purchase  against  an 
optional  Federal  Supply  Schedule  when 
such  schedules  are  available. 

Item  XIII— Use  of  DD  Form  1155  (Anti- 
Kickback  Procedures) 

Section  213.505-2(S-73)(1)  is  revised 
by  adding  paragraph  (liii)  to  prescribe 
use  of  FAR  clause  52.203-7.  Anti- 
Kickback  Procedures. 

Item  XIV^Field  Pricing  Reports 

Section  215.805(c)(l)(S-70)  is  revised 
to  provide  procedures  for  expediting  the 
field  pricing  review  process. 

Item  XV — Follow- Up  on  Contract  Audit 
Reports 

Section  215.874  is  added  to  reference 
DoD  Directive  7640.2  for  policy  on 
contract  audit  follow-up  reports. 
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Item  XVI — Component  Breakout 

Sections  217,7202-l(c)  and  217.7202- 
4(b)  are  revised  to  clanfy  guidelines 
regarding  component  breakout. 

Item  XVII — Identification  of  Sources  of 

Supply 

Section  1231  of  Pub.  L.  98-525,  as 
amended  by  section  928  of  Pub.  L.  99- 
591,  requires  delivery  of  source 
information  under  DoD  supply  contracts. 
Section  217.72t34  is  revised  to  stipulate 
that  the  coverage  applies  to  all  contracts 
requiring  delivery  of  supplies,  other  than 
commercial  items  sold  in  substantial 
quantities  to  the  general  public  and 
priced  at  established  catalog  or  market 
prices  or  awarded  through  full  and  open 
competition.  A  related  change  is  made 
to  the  clause  at  252.217-7270.  These 
changes  are  effective  on  all  contracts 
entered  into  on  or  after  April  15, 1987. 

Item  XVIII — Restrictions  on  the 
Employment  of  Personnel  for  Work  on 
Construction/Service  Contracts  (Alaska 
and  Hawaii) 

DAC  86-1,  dated  August  la  1986, 
issued  a  new  Subpart  at  222.72  and  a 
clause  at  252.222-7002  to  implement 
section  8078  of  the  FY  1986  Defense 
Appropriations  Act,  with  respect  to 
employment  of  personnel  in  Alaska  and 
Hawaii  for  work  on  construction 
contracts  awarded  in  FY  1986.  Subpart 
222.72  is  revised  to  add  section  9069  of 
the  1987  Defense  Appropriations  Act  for 
contracts  awarded  in  FY  1987.  The 
clause  at  252.222-7002  remains 
unchanged. 

Item  XIX — Subcontracting  Policies  and 
Procedures 

DFARS  244.304(b)fl)  is  revised  to 
clanfy  contracting  officer 
responsibilities  in  reviewing  prime 
contractor  administration  of 
sucontractor  progress  payments. 

Item  XX — Procedures  for  Industrial 
Plant  Equipment  (IPEJ 

DFARS  245.608-71(g)  is  revised  by 
deleting  the  requirement  for  the  Plant 
Clearance  Officer  to  assure  that  a 
completed  DD  Form  1342  is  submitted  to 
DIPEC  reporting  final  disposition  of 
surplus  IPE.  Final  disposition  of  IPE  that 
is  determined  to  be  excess  to  agency 
ownership,  but  not  to  its  requirements, 
may  be  sold  by  GSA  to  the  incumbent 
contractor.  IPE  sold  in  this  manner  shall 
be  reported  to  DIPEC  in  accordance 
with  individual  agency  instructions. 
Since  DIPEC  is  no  longer  collecting  data 
on  final  disposal  of  IPE,  except  for  that 
sold  by  GSA.  section  245.7102-6(b)(9)  is 
deleted. 


Item  XXI— DAR  Supplement  No.  6 

DAR  Supplement  No.  6  is  revised  to 
state  that  the  definitions  are  applicable 
only  to  Supplement  6.  and  to  clarify  the 
definition  of  "actual  manufacturer". 

Note.— DAR  Supplement  No.  6  is  not  a  part 
of  the  1986  edition  of  the  DFARS.  It  may  be 
purchased  separately  from  the  Goverrment 
Printing  Office.) 

Item  XXII— Editorial  Changes 

Table  of  Contents:  Subpart  203.7  is 
added;  the  title  to  Subpart  219.1  is 
corrected;  the  designation  of  the  Armed 
Services  Pricing  Manual  is  corrected. 

Section  208.7003-1  is  revised  to  reflect 
the  correct  date  of  the  referenced  DoD 
Instructioa  and  to  delete  reference  to 
the  NAVSUPINST  which  has  been 
canceled. 

Section  208.7003-6  is  revised  to 
change  the  word  "Procuring"  to 
"Contracting". 

Section  213.505-2(3-73)  is  revised  to 
reflect  in  paragraph  (l)(li)  the  correct 
titles  for  the  referenced  clauses  FAR 
52.209-1  and  52.209-2. 

Section  215.170(c)  is  revised  to  change 
the  referenced  paragraph  215.173  to  read 
215.170. 

Section  225.302(S-72)(2)(i)  is  revised 
to  reflect  the  correct  designation  of 
OASN(S&L),  International  Programs, 
listed  as  an  authority  to  make 
determinations  for  the  Department  of 
the  Navy. 

Sections  225.7301(b)  and  225.7305(0 
are  revised  to  reflect  the  correct  title  for 
the  Security  Assistance  Management 
Manual. 

Section  225.7304(c)(l)(i)(C)  is  revised 
to  reflect  the  correct  paragraph  number 
for  the  International  Traffic  in  Arms 
Regulations  (IT AR). 

Section  233.214  is  revised  to  reHect  the 
correct  number  for  the  referenced 
paragraph. 

Section  245.600  is  revised  to  add  the 
title  "Scope  of  Subpart." 

Table  of  Contents,  Part  252.  is  revised 
to  reflect  the  correct  title  for  252.217- 
7213,  and  to  mark  252.217-7220  as 
"Reserved." 

Adoption  of  Amendments 

Therefore  the  DoD  FAR  Supplement  is 
amended  as  set  forth  below. 

1.  The  authority  for  48  CFR  Parts  202, 
203,  204,  205,  206,  207,  208,  210,  213,  214, 
215,  217.  222.  225,  233.  244.  245,  and  252 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301. 10  U.S.C.  2202.  DoD 
Directive  5000.35,  and  DoD  FAR  Supplement 
201.301. 

Table  of  Contents 

2.  The  Table  of  Contents  is  amended 
by  substituting  in  the  listing  entitled 


"MANUALS"  the  words  "Armed 
Services  Pricing  Manual  (1986)"  for  the 
words  "Manual  for  Contract  Pricing 
(ASPM  No.  1)  (15  SEP  75)". 

PART  202— DEFINITIONS  OF  WORDS 
AND  TERMS 

202.10    (Amended] 

3.  Section  202.101  is  amended  by 
substituting  in  the  undesignated 
paragraph  entided  "Senior  Procurement 
Executive"  at  the  designation  for  the  Air 
Force  the  word  '(Acquisition)"  for  the 
words  "(Research  Development  and 
Logistics)";  paragraph  (a)  is  amended  by 
removing  from  the  undesignated 
paragraph  reading  "For  the  Army"  the 
entries  reading  'Office  of  the  Assistant 
Chief  of  Staff  for  Information 
Management,"  "Office  of  the  Director, 
Contracting  and  Production, 
ODCSLOG,"  and  "U.S.  Army  Electronics 
Research  and  Development  Command," 
by  revising  the  entry  reading  "Office  of 
the  Deputy  Chief  of  Staff  for 
Procurement  and  Production 
Headquarters,  U.S.  Army  Materiel 
Command"  to  read  "Office  of  the 
Deputy  Chief  of  Staff  for  Procurement, 
Headquarters,  U.S.  Army  Materiel 
Command"  and  adding  the  entry  for 
"U.S.  Army  Laboratory  Command";  the 
undesignated  paragraph  reading 
"National  Guard  Bureau"  is  amended  by 
revising  the  entry  reading  "Office  of  the 
Chief  of  Engineers  ■  to  read  "U.S.  Army 
Corps  of  Engineers." 

PART  203— IMPROPER  BUStNESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

4.  Sections  203.571  through  203.571-5 
are  added  to  read  as  follows; 

203.571    Employment  prohibition*  on 
persons  convicted  of  fraud  or  other 
Defense  contract-related  felon)«s. 

203.571-1     Scope. 

This  subpart  prescribes  policies  and 
procedures  to  implement  10  U.S.C.  2408 
which  prohibits  defense  contractors 
from  employing  in  a  managerial  or 
supervisory  capacity  on  any  defense 
contract,  persons  convicted  of  fraud  or 
any  other  felony  arising  out  of  a  contract 
with  the  Department  of  Defense,  or 
allowing  those  persons  to  serve  on  the 
contractor's  board  of  directors.  The 
statutory  prohibitions  extend  for  a 
period,  as  determined  by  the  Secretary 
of  Defense,  of  not  less  than  one  year 
from  the  date  of  conviction. 

203.571-2    Deflnltlons. 

"Arising  out  of  a  contract  with  the 
Department  of  Defense",  as  used  in  this 

subpart,  means  any  act  in  connection 
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with  (a)  attempting  to  obtain,  or  (b) 
obtaining,  (c)  performing,  a  contract  or 
subcontract  of  any  agency,  department, 
or  component  of  the  Department  of 
Defense. 

"Conviction  of  fraud  or  any  other 
felony",  as  used  in  this  subpart,  means 
any  conviction  for  fraud  or  a  felony  in 
violation  of  state  or  Federal  criminal 
statutes,  whether  entered  on  a  verdict  or 
plea,  including  a  plea  of  nolo 
contendere,  for  which  sentence  has  been 
imposed. 

203.571-3    Policy. 

A  contractor  shall  not  allow  a  person, 
convicted  of  fraud  or  any  other  felony 
arising  out  of  a  contract  with  the 
Department  of  Defense,  to  serve  in  a 
management  or  supervisory  capacity  on 
any  defense  contract  or  subcontract  or 
upon  its  board  of  directors,  for  a  period 
of  one  year  from  the  date  of  conviction 
or  for  the  period  of  any  resultant 
debarment  of  the  convicted  person, 
whichever  is  longer. 

203.571-4    Reporting. 

When  a  defense  contractor  is  found  to 
have  violated  the  prohibition  in  203.571- 
3  above,  a  report  shall  be  prepared  and 
forwarded  in  accordance  with  agency 
procedures  (see  DoD  Directive  7050.5). 

203.571-5    Contract  Clause. 

The  contracting  officer  shall  insert  the 
clause  at  252.203-7001,  Special 
Prohibition  on  Employment,  in  all 
solicitation  and  contracts  other  than 
those  entered  into  using  the  small 
purchase  procedures  of  FAR  Part  13. 

PART  204— ADMINISTRATIVE 
MATTERS 

5.  Section  204.601  is  added  to  read  as 
follows: 

204.601    Record  requirements. 

(a)  The  Defense  Acquisition 
Management  Data  System  (DAMDS). 
meets  the  record  retention  requirements 
of  FAR  4.601. 

(d)  The  information  required  to  be 
transmitted  to  the  Federal  Procurement 
Data  System  shall  be  transmitted  by 
Washington  Headquarters  Service  via 
the  DAMDS  based  on  feeder  reports 
(DD  Forms  350  and  1057)  submitted  to  it 
by  the  Departments. 

204.671-4    [Amended] 

6.  Section  204.671-4  is  amended  by 
inserting  in  paragraph  (a)  between  the 
number  "350"  and  the  word  "shall"  the 
words  ".  or  electronic  equivalent.". 

7.  Section  204.P71-5  is  amended  by 
removing  the  last  sentence  of  paragraph 


(b)(13)(xi);  by  removing  in  the  third 
sentence  of  paragraph  (d)  the  number 
"8";  by  inserting  in  the  last  sentence  of 
paragraph  (d)  before  the  listing  of  codes 
between  the  number  "6"  and  the  comma 
the  words  "or  8";  by  revising  the  list  of 
codes  in  the  introductory  text  of 
paragraph  (d);  by  revising  paragraph 
(d)(2);  by  inserting  in  the  second 
sentence  of  paragraphs  (d)(7)  and  (d)(8) 
between  the  number  "6"  and  the  comma 
the  words  "or  8";  by  substitutmg  in  the 
seventh  sentence  of  paragraph  (d)(9)  the 
letter  "e"  in  lieu  of  the  letter  'T;  by 
adding  in  paragraph  (d)(10)  under  Code 
lA  between  the  word  "when"  and  the 
word  "action"  the  word  "the";  by 
substituting  in  paragraph  (d)(10)  under 
Code  IB  "FAR  6.302-1  (a)(2)(ii)"  in  lieu  of 
"FAR  6.302-l(b)(2)";  by  substituting  in 
paragraph  (d)(10)  under  Code  IC  "FAR 
6.302-l(a)(2)(i)"  in  Heu  of  "FAR  6.302- 
1(b)(3)";  by  substituting  in  paragraph 
(d)(10)  under  Code  ID  "FAR  6.302- 
l(b1(2)"  in  heu  of  FAR  6.302-l(b)(4)";  by 
substituting  in  paragraph  (d)(10)  under 
Code  IE  "FAR  6.302-l(b)(3)"  in  heu  of 
"FAR  6.302-l(b)(5)";  by  substituting  in 
paragraph  (d)(10)  under  Code  IF  "FAR 
6.302-l(b)(4)"  in  heu  of  "FAR  6.302- 
1(b)(6)";  by  substituting  in  paragraph 
(e)(l)(ii)  the  FAR  citation  "19.001"  in  lieu 
of  "19.101";  and  by  inserting  in 
paragraph  (e)(9)(iv)  between  the  word 
"the"  and  the  word  "action"  the  word 
"contract"'  to  read  as  follows: 

204.67 1  -5    Instructions  for  completion  ol 
DD  Form  350. 

*  •         «         •         • 

(d)  •  •  • 

Cl,  the  code  indicates  the  synopsis  action 
taken  by  the  contracting  office: 

C2,  if  Cl  is  coded  1,  leave  C2  blank:  if  Cl  is 
coded  2,  enter  the  code  that  accurately 
reflects  the  pertinent  exception  reason, 

*  *         •         «         • 

(2)  Item  C2.  Reason  Not  Synopsized 
Enter  the  applicable  code  as  follows 
(see  FAR  5.202): 


DD 

350 

Code 


FAR  5.202  ExceptKXi  Reason 


A 1   Classrfied/ National  security. 


B 
C. 

D. 

E.. 
F.. 


Urgency 

Foreign    Government/ International 
Organtzation 
Source  set  tjy  statute 
Utility  Services  one  source. 

Order  against   requirements   con- 
tract 

Proposal  under  the  Snnall  Business 
Innovation     Development     Act     o< 
1982 
Unsolicited  research  proposal. 


DD 

350 

Code 


FAF?  5.202  Exception  Reason 


9 


Perishable  subsistence. 
—  Reserved. 
10.  Brand  name  resale 
1 1    Acton  under  existing  contract  pre- 
I      vwosty  synopsaed 

L '  —  Head  ol  Agency  determination 

Z '  12  Made  arx3  performed  outside  U.S.. 

possessiorw  and  Puerto  Rico 

2 —     OnginaJ     estimate     tess     than 

$25,000,   or  original   exemption   no 
longef  cjxted 


PART  205— PUBLICIZING  CONTRACT 
ACTIONS 

205.201    [Amended] 

8.  Section  205.201  is  amended  by 
substituting  in  the  title  of  paragraph  (S- 
70)  the  words  "$10,000  or  Less"  for  the 
words  "Less  Than  $10,000";  and  by 
substituting  in  the  text  the  phrase 
"$10,000  or  less"  for  the  phrase  "less 
than  $10,000". 

9.  Section  205.203  is  added  to  read  as 
follows: 

205.203    Pubiictzing  and  response  ttme. 

(b)  (S-70]  When  requested  by  a  source 
located  in  a  participating  country  or  a 
designated  country  as  defined  in  Part 
225,  the  contracting  officer  shall  aUow  at 
least  45  days  response  time  for  receipt 
of  bids  or  proposals  from  the  date  of 
issuance  of  the  solicitation  if  this  is 
consistent  with  Government 
requirements. 

205.205    [Removed] 

10.  Section  205.205  is  removed. 

PART  206— COMPrrmON 
REQUIREMENTS 

206.302-1    [Amended] 

11.  Section  206.302-1  is  amended  by 
adding  to  the  title  the  words  "and  No 
Other  Supplies  or  Services  Will  Satisfy 
Agency  Requirements.";  and  by  revising 
in  paragraph  (c)(S-70)  the  FAR  reference 
reading  "6.302-l(b)(6)"  to  read  "6.302- 
1(b)(4)". 

PART  207— ACQUISITION  PLANNING 

207.103    [Amended] 

12.  Section  207.103(1)  is  amended  by 
adding  at  the  end  of  the  section  an 
Illustrative  .Milestone  Chart  Format. 

BtUJMC  COOC  MIO-01-M 


ILLUSTRATIVE   MILESTONE    CHART   FORMAT 

I  ACQUISITION    PLAN    NQ. 
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13.  Section  207.105  is  amended  by 
redesignating  paragraph  (b)(5)  as 
paragraph  (b)(2);  by  redesignating 
paragraph  (b)(6)  as  paragraph  (b)(5);  by 
adding  new  paragraph  (b)(6);  and  by 
redesignating  paragraph  (b)(13)  as 
paragraph  (b)(12),  to  read  as  follows; 

207. 1 05    Contents  o1  written  ecqulettion 

plans. 

•         •         •         •         « 

(b)(6)  Product  descriptions.  For 
development  acquisition,  describe  the 
market  research  efforts  planned  or 
undertaken  to  identify 
nondevelopmental  items  (see  210.001) 
that  could  satisfy  the  acquisition 
objectives. 

14.  Section  207,302  is  amended  by 
substituting  in  the  Hrst  sentence  of 
paragraph  (d)(2)  the  number  45  for  the 
number  40;  and  by  revising  the 
parenthetical  sentence  in  paragraph 
(d)(2)  to  read  as  follows; 

207.302    General. 

(d)  *   *   • 

(2)  *   *  •  (See  section  1221,  Pub.  L,  99- 
661.) 


PART  208— REQUIRED  SOURCES  OF 
SUPPLIES  AND  SERVICES 

15.  A  new  Subpart  208.1,  consisting  of 
Section  208.102,  is  added  to  read  as  ^ 
follows: 

Subpart  208.1— Excess  Personal 
Property 

208.102    Policy. 

In  accordance  with  Department  of 
Defense  Directive  (DoD)  4140.39.  Dod 
inventory  control  points  are  required  to 
check  applicable  disposal  system 
management  information  records  to 
determine  if  suitable  excess  or  surplus 
assets  are  available  and  can  meet 
customer  requirements  in  a  timely  and 
economical  manner  before  proceeding 
with  purchase  actions.  The  contracting 
officer  may  assume  that  a  check  of  the 
disposal  system  records  has  been  made 
by  requirements  personnel  prior  to  their 
issuing  of  the  purchase  request. 

16.  Section  208.404-2  is  revised  to  read 
as  follows: 

208.404-2    Optional  use. 

(a)(S-70)  As  specified  in  F.\R  8.001(a). 
optional  schedules  are  preferred  sources 
of  supplies  and  ser.'ices.  Accordingly, 
contracting  officers  should  make 
maximum  use  of  optional  schedules  m 
meeting  requirements  for  supplies  and 
services.  Further  competition  with 
respect  to  optional  schedules  is  not 
required.  However,  if,  in  the  contracting 


officer's  judgment,  the  introduction  of 
competition  from  nonschedule  sources 
would  be  in  the  best  interest  of  the 
Government  in  terms  of  quality, 
responsiveness,  or  costs,  other 
procedures  may  be  used, 

208.7003-1    (An>ended] 

17,  Section  208,7003-1  is  amended  by 
revising  the  date  of  Department  of 
Defense  Instruction  4115,1  to  read 
"September  1, 1972":  and  by  removing 
the  parenthetical  reference  at  the  end  of 
the  sentence. 

208.7003-6     [Amended] 

18,  Section  208.:003-«  is  amended  by 
substituting  in  the  second  sentence  the 
word  "Contracting"  for  the  word 
"Procuring". 

19,  Section  208,7006-3  is  amended  by 
revising  paragraph  fa):  by  adding 
paragraphs  (b)  and  (c):  and  by 
redesignating  the  existing  paragraph  (b) 
as  paragraph  (d).  to  read  as  follows: 

208.7006-3    Justification  and  approvals 
and  determinations  and  findings. 

(a)  Coordinated  procurement  shall  not 
be  used  by  Departments  to  avoid  FAR 
Part  6  requirements  concerning  full  and 
open  competition  (see  FAR  6.002). 

(b)  When  a  Requiring  Department 
requests  that  a  Contracting  Department 
obtain  supplies  or  services  by 
contracting  using  other  than  full  and 
open  competition  (see  FAR  Subpart  6.3j: 

(1)  The  Requiring  Department  shall 
provide: 

(i)  The  complete  certified 
documentation  required  by  FAR  6.303- 
2(b)  (which  documentation  shall  be 
approved  at  a  level  within  the  Requiring 
Department  equivalent  to  the 
appropriate  level  m  FAR  6.304  prior  to 
submitting  the  MIPR  to  the  Contracting 
Department); 

[:)]  When  requested  by  the 
Contracting  Department  Contracting 
Officer,  any  additional  supporting  data 
(eg.,  the  results  of  any  market  survey 
conducted  or  the  reason  why  none  was 
conducted,  actions  that  will  be  taken  by 
the  Requiring  Department  to  overcome 
barriers  to  competition  m  the  future): 

(iii)  The  executed  Determ.mation  and 
Findings  (D^F)  specified  m  F.AR  6  302- 
7(c)(1),  when  applicable:  and 

(iv)  Two  copies  of  all  documentation 
and  D&F's  with  the  MIPR  or  other 
purchase  request. 

(2)  The  Contracting  Department 
Contracting  Officer  shall  prepare  the 
iustification  and  obtain  the  approval 
.'■equired  by  FAR  6.303  and  6,304, 

(c)  When  a  Requiring  Department 
recommends  that  a  Contracting 
Department  obtains  supplies  or  services 
by  contract  using  full  and  open 


competition  after  excluding  a  particular 
source  (see  F.AR  6,202); 

(1)  The  Requiring  Department  shall 
provide  all  data  required  by  FAR 
6.202(b)(2j:  and 

(2)  The  Contracting  Department  shall 
prepare  the  Determination  and  Findings 
required  by  FAR  6  202(b)(1). 


PART  210— SPECIFICATIONS. 
STANDARDS,  AND  OTHER  PURCHASE 
DESCRIPTIONS 

20.  Section  210.001  is  amended  by 
adding  the  following  definition  in 
alphabetical  sequence  to  read  as 
follows: 

210.001     Definitions. 

•  *  *  «  • 

"Nondevelopmental  item"  means; 

(a)  Any  item  of  supply  that  is 
available  in  the  commercial 
marketplace; 

(b)  Any  previously-developed  item  of 
supply  that  is  in  use  by  a  department  or 
agency  of  the  United  States,  a  State  or 
local  government,  or  a  foreign 
government  with  which  the  United 
States  has  a  mutual  defense  cooperation 
agreement; 

(c)  Any  item  of  supply  decribed  in  (a) 
or  (b)  above  that  requires  only  minor 
modification  in  order  to  meet  the 
requirements  of  the  contracting 
agency:or 

(d)  Any  item  of  supply  that  is 
currently  being  produced  that  does  not 
meet  the  requirements  of  (a),  (b),  or  (c) 
above  solely  because  the  item  is  not  yet 
in  use  or  is  not  yet  available  in  the 
commercial  marketplace. 

21.  Section  210.002  is  added  to  read  as 
follows: 

210002    Policy. 

iS-70)  Pursuant  to  10  U.S.C.  2325,  it  is 
the  policy  of  the  Department  of  Defense 
to  fulfill  requirements  for  items  of 
supply  through  the  acquisition  of 
nondevelopmental  items  to  the 
maximum  practicable  extent. 

PART  213— SMALL  PURCHASES  AND 
OTHER  SIMPLIFIED  PURCHASE 
PROCEDURES 

22.  Section  213,505-2(S-73)(1)  is 
amended  by  substituting  in  paragraph 
(li)  after  the  words  "FAR  52.209-1"  the 
words  "Qualified  Requirements"  for  the 
words  "Qualified  Products — End  Items"; 
by  substituting  m  paragraph  (li)  after 
the  words  "FAR  52,209-2"  the  words 
"Qualified  Requirem.ents"  for  the  words 
"Qualified  Products":  by  inserting  in 
paragraph  (Iii)  the  acronym  "FAR" 
before  the  referenced  clauses  52.209-3 
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and  52.209-4;  and  by  adding  paragraph 
(liii)  to  read  as  follows: 

213.505-2    Agency  order  forms  In  lieu  of 
optional  Forms  347  and  348. 

•  •         «         •         * 

(S-73)  •   *   * 

(11*   *   * 

(liii)  In  accordance  with  FAR  3.502-3, 
insert  the  clause  at  FAR  52.203-7.  Anti- 
Kickback  Procedures. 

PART  214— SEALED  BIDDING 

23.  Section  214.202-1  is  amended  by 
adding  paragraph  [b)  to  read  as  follows: 

2 1 4.202- 1     Bidding  time. 

t  *  •  •  • 

(b)  When  requested  by  a  source 
located  in  a  participating  country  or  a 
designated  country  as  defined  in  Part  25, 
the  contracting  officer  shall  provide  for 
a  45-day  bidding  period  if  this  is 
consistent  with  the  Government's 
requirements. 

PART  215— CONTRACTING  BY 
NEGOTIATION 

215.170    [Amended] 

24.  Section  215.170  is  amended  by 
substituting  in  the  second  sentence  of 
paragraph  (c)  "paragraph  215.170"  in 
lieu  of  "paragraph  215.173." 

25.  Section  215.805-5  is  amended  by 
revising  paragraphs  (c)(l)(S-70)  (A)  and 
(B)  to  read  as  follows: 

215.805-5    Held  pricing  support 

*  ■         •         •         • 

(c)(l)(S^70)  •  •  • 

(A)  The  Plant  Representative/ 
Administrative  Contracting  Officer 
(Plant  Rep/ACO)  is  the  team  manager 
for  all  contracting  officer  requests  for 
field  pricing  support.  The  contracting 
officer  shall  send  all  requests  for  field 
pricing  support  to  the  cognizant  field 
contract  administration  activity: 
generally,  the  Plant  Rep  for  the  Ser\-ices 
and  the  AGO  for  DCAS(DLA).  To 
expedite  the  pricing  review  process, 
these  reqvests  shall  be  marked  in  bold 
letters  on  the  mailing  envelope  "FIELD 
PRICING  REQUEST'.  On  urgent 
requests,  provide  facismile  numbers  in 
the  requests  to  facilitate  sending  the 
complete  report.  A  copy  of  the  request 
will  also  be  sent  to  the  cognizant  audit 
activity. 

(B)  When  the  contracting  officer 
knows  in  advance  that  field  pricing 
support  will  be  required,  the  contracting 
officer  shall  provide  the  cognizant  Plant 
Rep/ACO  and  auditor  a  copy  of  the 
solicitation.  If  the  contracting  officer 
requires  the  contractor  to  provide  copies 
of  the  proposal  directly  to  the  Plant 


Rep/ACO  and  auditor,  a  field  pricing 
request  shall  be  issued  along  with  the 
solicitation.  In  this  event,  the 
contracting  officer  shall  include  in  the 
field  pricing  request,  the  approximate 
date  the  proposal  will  be  provided  by 
the  contractor,  and  identify  those 
specific  areas  for  which  field  pricing 
support  is  required. 

215.873  [Reserved] 

26.  Section  215.873  is  added  and 
marked  "Reserved." 

27.  Section  215.874  is  added  to  read  as 
follows: 

2 1 5.874  Follow-up  on  contract  audit 
reports. 

It  is  policy  of  the  Department  of 
Defense  for  contracting  officers  to  make 
the  best  possible  use  of  contract  audit 
advice.  The  DoD  policy  on  contract 
audit  follow-up  is  contained  in 
Department  of  Defense  Directive  7640.2, 
"Policy  for  Foliow-Up  on  Contract  Audit 
Reports." 

215.1001    [Amended] 

28.  Section  215.1001  is  amended  by 
removing  paragraphs  (b)(1)  and  (c). 

PART  217— SPECIAL  CONTRACTING 
METHODS     j 

217.7202-1    [Amended] 

29.  Section  217,7202-1  is  amended  by 
removing  the  second  sentence  of 
paragraph  (c). 

30.  Section  217.7202-4  is  amended  by 
substituting  in  the  third  sentence  of 
paragraph  (b)  the  word  "net"  for  the 
word  "overall ";  by  substituting  in  the 
fourth  sentence  of  paragraph  (b)  the 
word  "net"  for  the  word  "overall":  and 
by  adding  a  sentence  at  the  end  of 
paragraph  (b)  to  read  as  follows: 

217.7202-4    Breakout  guidelines. 
*         «         •         *         « 

(b)  *  *  *  Breakout  will  normally  not 
be  justified  for  a  component  whose  cost 
is  not  expected  to  exceed  $1  million  for 
the  current  year's  requirement. 

31.  Section  217.7204  is  amended  by 
inserting  in  the  first  sentence  of 
paragraph  (a)  between  the  word 
"supplies"  and  the  word  "shall"  a 
comma  and  the  words  "other  than 
commercial  items  sold  in  substantial 
quantities  to  the  general  public  and 
priced  at  established  catalog  or  market 
prices  or  awarded  through  full  and  open 
competition,";  by  removing  in  paragraph 
(a)(1)  between  the  word  "or"  and  the 
word  "all"  the  word  "of;  by  adding 
paragraph  (b);  and  by  redesignating  the 
existing  paragraphs  (b)  and  [c)  as 


paragraphs  (c)  and  (d),  to  read  as 

follows: 


217.7204 
supply. 


Identification  of  sources  of 


(b)  This  section  does  not  apply  to  a 
contract  that  requires  delivery  of 
supplies  that  are  commercial  items  sold 
in  substantial  quantities  to  the  general 
public  if  the  contract — 

(1)  Provides  for  the  acquisition  of  such 
supplies  at  established  catalog  or 
market  prices:  or 

(2)  Is  awarded  through  the  use  of  full 
and  open  competition. 


PART  222— APPLICATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 

32.  The  title  to  Subpart  222.72  is 
amended  by  removing  the  words 
"Section  8078, 1988  Defense 
Appropriations  Act — ". 

222.7200  [Amended] 

33.  Section  222.7200  is  amended  by 
inserting  in  paragraph  (a)  between  the 
word  "Act"  and  the  word  "requires"  a 
comma  and  the  words  "Pub.  L  98-190, 
and  Section  9069  of  the  1987  Defense 
Appropriations  Act.  Pub.  L.  99-591,":  by 
substituting  in  paragraph  (a)  the  word 
"require"  for  the  word  "requires":  by 
inserting  in  paragraph  (a)  after  the 
words  "FY  1986"  the  words  "and  FY 
1987";  and  by  inserting  in  paragraphs  (b] 
and  (c)  after  the  words  "FY  1986"  the 
words  "and  FY  1987". 

222.7201  [Amended] 

34.  Section  222.7201  is  amended  by 
substituting  "the  Under  Secretary  of 
Defense  for  Acquisition"  in  lieu  of  the 
Assistant  Secretary  of  Defense  for 
Acquisition  and  Logistics". 

PART  225— FOREIGN  ACQUISITION 

225.302    [Amended] 

35.  Section  225.302  is  amended  by 
substituting  in  paragraph  (S-72)(2)(i)  in 
the  listing  for  the  Department  of  the 
Navy  the  designation  "OASN  (S&L), 
Director,  International  Programs"  in  lieu 
of  the  designation  "OASN  (S&L),  CBM". 

36.  Section  225.7301  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

225.7301    Applicable  statutory  provisions. 
•         •         «         *         * 

(b)  Contractor  preference  for  direct 
commercial  sales.  Dod  policies  and 
procedures  with  respect  to  contractor 
preference  for  direct  commercial  sales 
.   are  contained  in  the  Security  Assistance 


UM  I 
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Management  Manual  (DoD  5105.38-M), 
Chapter  6,  Section  II,  entitled  Contractor 
Preference  for  Direct  Commercial  Sales, 
published  by  the  Defense  Security 
Assistance  Agency. 

225.7304  [Amended] 

37.  Section  225.7304  is  amended  by 
substituting  in  paragraph  (c)(l)(i)(C)  the 
number  "126.8"  in  lieu  of  the  number 
'•123.16". 

225.7305  [Amended] 

38.  Section  225.7305  is  amended  by 
substituting  in  the  first  sentence  of 
paragraph  (f)  the  parenthetical  title 
"(Security  Assistance  Management 
Manual)"  in  lieu  of  "(Military 
Assistance  and  Sales  Manual)". 

PART  233— PROTEST,  DISPUTES,  AND 
APPEALS 

233.214    [Amended] 

39.  Section  233.214  is  amended  by 
substituting  the  reference  "233.213(a}"  in 
lieu  of  "233.013(a)". 

PART  244— SUBCONTRACTING 
POUCIES  AND  PROCEDURES 

40.  Section  244.304  is  amended  by 
removing  the  words  "advance 
payments,  progress  payments."  from 
paragraph  (b)(l)(xvi),  by  removing  the 
word  "and"  from  paragraph  (b){l)(xx): 
by  removing  the  period  at  the  end  of 
paragraph  (b)(l)(xxi)  and  inserting  a 
semi-colon  and  the  word  "and";  and  by 
adding  a  new  paragraph  (b](l)(xxii]  to 
read  as  follows: 

244.304    Surveillance. 
***** 

(b)  •  *  * 

(!)♦•• 

(xxii)  Management  control  systems, 
including  internal  audit  procedures,  to 
administer  progress  payments  to 
subcontractors. 


PART  245— GOVERNMENT  PROPERTY 

41.  Section  245.608-71  is  amended  by 
revising  paragraph  (g)  to  read  as 
follows: 

245.608-71    Procedures  for  Industrial  plant 

equipment 

•         •         *         «         • 

(g)  The  plant  clearance  officer  shall, 
when  IPE  is  transferred  use-to-use  or 
use-to-storage  within  DoD,  assure  that  a 
copy  of  the  completed  shipping 
document  is  submitted  to  DIPEC.  Sales 
of  IPE  that  is  excess  to  ownership  but 
not  to  DoD  requirements  that  is  sold  by 
GSA  shall  be  reported  to  DIPEC  in 
accordance  with  agency  instructions. 


245.7102-6    (Amended] 

42.  Section  245.7102-6  is  amended  by 

removing  paragraph  (b)(9). 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

43.  Section  252.203-7001  is  added  to 
read  as  follows: 

252.203-7001     Special  prohlWtton  on 
employment 

As  prescribed  in  203.571-5.  insert  the 
following  clause: 

Special  Prohibition  on  Emplovraent  (.Apr 
1987) 

(a)  Dtif:nit}ons.  "Arising  out  a  contract  with 
the  Department  of  Defense",  as  used  in  this 
clause,  means  any  act  in  connecuon  with  (1) 
attempting  to  obtain.  (2)  obtaining,  or  (3) 
performing  a  contract  or  subcontract  of  any 
agency,  department,  or  co.-nponent  of  the 
Department  of  Defense. 

"Conviction  of  fraud  or  any  other  felony", 
as  used  in  this  clause,  means  any  conviction 
for  fraud  or  a  felony  in  violati,^n  of  state  or 
Federal  cnminal  statutes,  whether  entered  on 
a  verdict  or  pleas,  including  a  plea  o\  nolo 
contendere,  for  which  sentence  has  been 
imposed. 

(b)  Section  941,  Title  IX,  Pub  L  99-500  (10 
U.SC.  2408)  prohibits  a  person  who  is 
convicted  of  fraud  or  any  other  felony  arising 
out  of  a  contract  with  the  Department  of 
Defense  from  working  in  a  management  or 
supervisory  capacity  ur  any  defense  contract, 
or  ser\'ing  on  the  board  of  directors  of  any 
defense  contractor,  for  a  period,  as 
determined  by  the  Secretary  of  Defense,  of 
not  less  than  one  (1)  year  from  the  date  of 
conviction.  Defense  contractors  are  subject  to 
a  criminal  penalty  of  not  more  than  $500,000 
if  they  are  convicted  of  knowingly  eir.ploying 
a  person  under  a  prohibition  or  allowing  such 
person  to  serve  on  their  board  of  directors. 

(c)  The  Contractor  agrees  not  to  knowingly 
employ  any  person,  convicted  of  fraud  or  any 
other  felony  arising  out  of  a  contract  with  the 
Department  of  Defense,  in  a  management  or 
supervisory  capacity  on  any  Department  of 
Defense  contract  or  subcontract  or  allow 
such  person  to  serve  on  its  board  of  directors 
from  the  date  the  Contractor  learns  of  the 
conviction  until  one  [\]  year  has  expired  from 
the  date  of  conviction.  However,  if  the  person 
has  also  been  debarred  pursuant  to  FAR 
Subpart  9.4,  the  above  prohibition  shall 
extend  for  the  penod  of  debarment  but  in  no 
event  shall  the  prohibition  be  less  than  one 
(1)  year  from  the  date  of  the  conviction. 

(d)  If  the  Contractor  knowingly  employs 
such  a  convicted  person  in  a  management  or 
supervisory  capacity  on  any  defense  contract 
or  subcontract  or  knowingly  allows  such 
person  to  serve  on  its  board  of  directors 
within  the  prohibited  period,  the  Government 
may  consider,  in  addition  to  the  criminal 
penalties  contained  in  Section  941  of  Pub  L. 
99-500,  other  available  remedies,  such  as 
suspension  or  debarment,  and  may  direct  the 
cancellation  of  this  contract  at  no  cost  to  the 
Government,  or  terminate  this  contract  for 
default. 


(e)  The  Contractor  agrees  to  include  the 

substance  of  this  clause,  including  this 
paragraph  |e).  appropriately  modified  to 
reflect  the  identity  and  relationship  of  the 
parties,  in  all  subcontracts  exceeding  $25,000. 
[End  of  clause] 

252.217-7220    (Removed  and  Reserved! 

44.  Section  252.217-7220  is  amended 
by  removing  the  text  and  marking  the 
section  "Reserved." 

45.  Section  252.217-7270  is  amended 
by  changing  the  reference  in  the 
introductory  paragraph  to  read 
"217.7204(c)";  by  changing  the  date  of 
the  clause  to  read  "(FEB  1987)";  by 
designating  the  existing  paragraph  of  the 
clause  as  paragraph  (a);  and  by  adding 
paragraph  (b)  to  the  clause  to  read  as 
follows: 

252.217-7270    Identification  of  sources  of 

supply. 

•         •         •         •         • 

(b)  The  requirements  of  paragraph  (a)  do 
not  apply  to  any  items  tnat  are  commercial 
items  sold  in  substantial  quantities  to  the 
general  public  if — 

(1)  The  items  are  pnced  using  established 
catalog  or  market  prices;  or 

(2)  The  Items  are  acquired  through  the  use 
of  full  and  open  cornpetition. 

(Ejid  of  clause) 

46.  D.AR  Supplement  No.  6  is  amended 
as  follows: 

(a)  Section  S6-103  is  revised  to  read 

as  follows: 

S6-W3  Definitions. 

The  following  definitions  are 
applicable  to  this  supplement  only. 

(b)  Section  S6-103  3  is  revised  to  read 
as  follows: 

S6-103.3  Actual  Manufacturer.  An 
individual,  activity,  or  organization  that 
performs  the  physical  fabrication 
processes  that  produce  the  actual  part 
or  other  items  of  supply.  The  actual 
manufacturer  must  produce  the 
replenishment  part  in-house.  The  actual 
manufacturer  may  or  may  not  be  the 
Design  Control  Activity. 

(c)  Section  S6-103.9  is  revised;  Section 
S6-103.10  is  added:  and  the  existing 
Sections  S6-103.10,  S6-103.ll,  and  S6- 
103.12  are  redesignated  S6-103.ll.  S6- 
103.12,  and  S6-103.13,  to  read  as  follows: 

S6-103.9  Design  Control  Activity  A 
contractor  or  government  activity 
having  responsibility  for  the  design  of  a 
given  part,  and  for  the  preparation  and 
currency  of  engineering  drawings  and 
other  technical  data  for  that  part.  The 
design  control  activity  may  or  may  not 
be  the  actual  manufacturer. 

S6-103.10  Manufacture.  The  physical 
fabrication  process  that  produces  a  part, 
or  other  item  of  supply  The  physical 
fabrication  processes  include,  but  are 
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not  limited  to  machining,  welding, 
soldering,  brazing,  heat  treating, 
braking,  riveting,  pressing,  chemical 
treatment,  etc. 

*         •         *         *         • 

[Editorial  note:  DAR  Supplement  No  6  is 
not  a  part  of  the  1986  edition  of  the  DoD  FAR 

Supplement.) 

[FR  D"C  87-20913  Filed  9-14-87:  8:45  am| 

BtUJNG  CODE  3810-01-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1801,  1802,  1803,  1804, 
1805,  1810, 1812,  1813, 1815, 1816, 
1822. 1823, 1832,  1842,  1845, 1847, 
1852,  and  1870 

[NASA  FAR  Supplement  Directive  85-8] 

Miscellaneous  Changes  to  NASA  FAR 
Supplement 

AGENCY:  Office  of  Procurement. 
Procurement  Policy  Division,  NASA. 
action:  Final  rule. 

summary:  This  document  amends  the 
NASA  Federal  Acquisition  Regulation 
Supplement  (NFS)  to  reflect  a  number  of 
miscellaneous  changes  implementing 
higher  level  issuances  dealing  with 
NASA  internal  or  administrative 
matters,  and  includes  two  items 
previously  publicized  as  proposed  rules. 
EFFECTIVE  DATE:  September  15, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
W.A.  Greene,  Procurement  Policy 
Division  (Code  HP).  Office  of 
Procurement,  NASA  Headquarters, 
Washington.  DC  20546,  Telephone:  (202) 
453-2119. 

SUPPUEMENTARY  INFORMATION: 

Background 

The  major  changes  involve:  (1) 
Transferring  contracts,  (2)  Field  pricing 
reports,  (3)  subcontract  price 
redetermination.  (4)  letter  contract 
approval,  (5)  Standard  Form  99 
reporting,  (6)  withholding  under 
construction  contracts,  (7)  plant 
clearance  costs,  (8)  Financial  reporting  of 
government  property,  and  (9) 
consolidation  of  five  provisions  and 
clauses  developed  by  NASA  field 
installations. 

Impact 

The  Director,  Office  of  Management 
and  Budget  (0MB).  by  memorandum 
dated  December  14. 1984,  exempted 
certain  agency  procurement  regulations 
from  Executive  Order  12291.  The 
regulations  noted  above  as  background 
Items  1-7  fall  in  the  exempted  categorj'. 

Item  8  was  pubhshed  (52  FR  26541)  on 
July  15. 1987  as  a  proposed  rule.  No 


public  comment  was  received.  Item  9 
was  published  (52  FR  25417)  on  July  7. 
1987.  Two  comments  were  received, 
both  of  which  were  accepted. 
Specifically,  institutions  of  higher 
education  have  been  exempted  from  the 
requirements  of  a  new  "Technical 
Direction"  contract  clause,  and  the 
clause  itself  has  been  modified  to  avoid 
the  potential  for  conflict  with  the 
Federal  Acquisition  Regulation 
"Notification  of  Changes"  claime. 

NASA  certifies  that  this  regulation 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.].  The  regulation 
imposes  no  burdens  on  the  public  within 
the  ambit  of  the  Paperwork  Reduction 
Act,  as  implemented  at  5  CFR  Part  1320, 
except  for  background  Item  8  to  which 
approval  number  2700-0017  applies. 

List  of  Subjecte  in  48  CFR  Parts  1801. 
1802,  1803,  1804,  1805,  1810.  1812,  1813, 
1815. 1816. 1822, 1823, 1832. 1842, 1845, 
1847, 1852,  and  1870 

Government  procurement. 
S.|.  Evans, 
Assistant  Administrator  for  Procurement 

1.  The  authority  citation  for  48  CFR 
Parts  1801, 1802, 1803,  1804, 1805,  1810, 
1812,  1813, 1815,  1816,  1822, 1823, 1832, 
1842,  1845,  1847,  1852,  and  1870 
continue?  to  read  as  follows: 

Authority:  42  U.S.C.  2473(c)(1). 

PART  1801— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

2.  Part  1801  is  amended  by  revising 
Subparts  1801.1. 1801.2, 1801.3, 1801.4, 
1801.6,  and  1801.7  to  read  as  follows: 


Subpart  1801.1— Purpose,  Auttiority, 
Issuance         I 


Sec. 

1801.101 

1801.10? 

1801.103 

1801.104 

1801. 104-1 


Purpose. 
Authority. 
Applicability. 
Issuance. 
Publication  and  code 


arrangement. 
1801.104-2    Arrangement  of  regulations. 
1801.104-3     Copies. 
1801.104-370    Dissemination  of  this 

regulation,  revisions,  and  procurement 

notices. 
1801  105    0MB  approval  under  the 

PaperworkReduction  Act. 
1801.105-1     NASA  FAR  Supplement 

requirements 
1801,105-2    Solicitations  and  contracts. 

Subpart  1801.2— Administration 

1801.270     Amendment  of  regulation. 
1801.270-1     Revisions. 
1801. 270-2    Procurement  notices. 
1801.270-3     Effective  date. 
1801.270-4     Numbering. 


UM  I 


1801.271     NASA  procedures  for  FAR 
changes. 

Subpart  1801.3— Agency  Acquisition 
Regulations  . 

1801.301     Policy. 

1801.302-70     Field  installation  instructions 

and  implementation  of  the  NASA  FAR 

Supplement. 
1801.303    Codification  and  public 

participation. 
1801.303-70     Assignment  of  numbers. 

Subpart  1801.4— Deviations  From  the  FAR 
and  NASA  FAR  Supplement 

1801.400  Scope  of  subpart. 

1801.401  Definition. 

1801.402  Policy. 

1801.403  Individual  deviations. 

1801.404  Class  deviations. 

1801.405  Deviations  pertaining  to  treaties 
and  executive  agreements. 

1801.470  Modification  to  existing  contracts 
for  new  procurement. 

1801.471  Procedure  for  requesting 
deviations. 

Subpart  1801.6 — Contracting  Authority  and 
Responsibilities 

1801.601     General. 

1801.603     Selection,  appointment,  and 

termination  of  appointment. 
1801.603-1    [Reserved] 
1801.603-2    Selection. 
1801.603-3     Appointment. 
1801.603-4    Termination. 
1801.670    Delegation  of  procurement 

responsibilities. 

Subpart  1801.7- Determinations  and 
Findings 

1801.703  Class  determinations  and  findings. 

1801.704  Content. 
1801.707    Signatory  authority. 

Subpart  1801.1— Purpose,  Authority, 
Issuance 


1801.101  Purpose. 

The  NASA  FAR  Supplement 
establishes  agency-wide  uniform 
policies  and  procedures  that  implement 
and  supplement  the  FAR. 

1801.102  Authority. 

Under  the  following  authorities,  the 
Administrator  has  delegated  to  the 
Assistant  Administrator  for 
Procurement  authority  to  prepare,  issue, 
and  maintain  the  NASA  FAR 
Supplement: 

(a)  The  National  Aeronautics  and 
Space  Act  of  1958,  as  amended  (Pub.  L. 
85-568;  42  U.S.C.  2451  et  seq.]; 

(b)  10  U.S.C.  Chapter  137; 

(c)  Other  statutory  authority;  and 

(d)  FAR  Subpart  1.3. 

1801.103  Appilcability. 

The  NASA  FAR  Supplement  applies 
to  all  acquisitions  as  defined  in  FAR 
Part  2  except  where  expressly  excluded 
in  the  FAR  or  this  supplement. 
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1801.104    Issuance. 

1 80 1 . 1 04- 1     PubUcation  and  code 
arrangement 

(a)  The  NASA  FAR  Supplement  is 
published  in — 

(1)  The  daily  issue  of  the  Federal 
Register 

(2)  Cumulated  form  in  the  Code  of 
Federal  Regulations  (CFR);  and 

(3)  A  separate  loose-leaf  edition 
adaptable  for  either  interleaving  with 
the  FAR  or  filing  separately. 

(b)  The  NASA  FAR  Supplement  is 
issued  as  Chapter  18  of  Title  48  CFR, 
and  it  parallels  the  FAR  in  format, 
arrangement,  and  numbering  system. 
Thus,  a  formal  citation  to  this  paragraph 
would  appear  as  48  CFR  18m.l04-llb) 

1801.104-2    Arrangement  of  regutations. 

(a)  General  The  NASA  FAR 
Supplement  conforms  with  the 
arrangement  and  numbering  system 
prescribed  by  FAR  1.104.  The  numbering 
illustrations  at  FAR  1.104-2(b)  are 
equally  applicable  to  the  NASA  FAR 
Supplement:  users  are  reminded  that  in 
the  loose-leaf  edition  of  the  supplement, 
NASA's  assigned  CFR  chapter  number 
18  will  appear  to  the  left  of  the 
applicable  part  number  separated  by  a 
dash,  e.g  ,  1815.402-1.  However,  in  48 
CFR  Chapter  18  the  dash  has  been 
removed;  therefore,  the  first  four  digits 
preceding  the  point  refer  to  the  CFR  part 
number. 

(b)  Numbering.  (1)  All  coverage  in  the 
NASA  FAR  Supplement  that  is  unique  to 
NASA  will  use  part,  subpart,  section, 
and  subsection  numbers  70  through  89 
(see  1801.303-70): 

(i)  Part  1870  is  the  first  part  number 
NASA  can  use  for  adding  coverage  that 
neither  implements  nor  supplements  the 
FAR:  i.e.,  there  is,Jio  appropriate  subject 
heading  within  the  53  parts  of  the  FAR 
under  which  the  coverage  could  be 
located. 

(ii)  Subpart  1815.70  is  the  first  subpart 
number  NASA  can  use  to  supplement 
FAR  Part  15. 

(iii)  Section  1815.470  is  the  first 
number  NASA  can  use  to  supplement 
FAR  Subpart  15.4. 

(iv)  Subsection  1815.402-70  is  the  first 
number  NASA  can  use  to  supplement 
FAR  15.402. 

(v)  Subsection  1815.402-170  is  the  first 
number  NASA  can  use  to  supplement 
FAR  15.402.1. 

(2)  All  coverage  in  the  NAS.^  FAR 
Supplement  other  than  that  identified 
with  a  70  or  higher  number,  as  described 
in  subparagraph  (b)(1)  above, 
implements  the  FAR  and  will  bear  the 
identical  number  and  title  of  the  FAR 
segment  being  implemented  down  to  the 
subsection  level:  e.g..  1815.402-1 


implements  FAR  15.402-1.  Below  this 
level  (paragraph,  subparagraph  (see 
FAR  1.104-2(b)(2)),  NASA  FAR 
Supplement  alphanumerics  will  not 
correlate  with  FAR  alphanumencs. 

(c)  References  and  citations.  (1) 
Unless  otherwise  stated,  cross 
references  indicate  parts,  subparts, 
sections,  subsections,  paragraphs, 
subparagraphs,  or  subdivisions  of  this 
regulation. 

(2)  This  Regulation  may  be  referred  to 
as  the  National  Aeronautics  and  Space 
Adm.inistration  Federal  Acquisition 
Regulation  Supplement,  the  .NAS.'V  FAR 
Supplement,  or,  for  the  purpose  of 
brevity,  the  NFS. 

(d)  Provisions  and  clauses.  See  F.^R 
Subpart  52.1  and  Subpart  1852.1  for 
information  regarding  the  numbering 
and  dating  of  provisions  and  clauses. 

1801.104-3     Copies. 

Copies  of  the  NASA  FAR  Supplement 
in  Federal  Register,  loose-leaf,  and  CP'R 
form  may  be  purchased  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office  (GPO), 
Washington,  DC  20402. 

1801.104-370    Dissemination  of  this 
regulation,  revisions  and  procurement 
notices. 

(a)  The  NASA  FAR  Supplement. 
NASA  FAR  Supplement  Directives 
(NFSDs)  and  Procurement  Notices  (PNs) 
(see  1801.270-2)  will  be  distnbuted 
directly  to  NASA  Headquarters  and  to 
installation  distribution  points.  The 
number  of  copies  of  the  regulation  and 
revisions  thereto  will  be  distributed  on 
the  basis  of  the  requirements  furnished 
by  each  Headquarters  office  and  NASA 
field  installation  to  the  Office  of 
Procurement,  .NAS.-^  Headquarters 
(Code  HP).  Material  that  revises  this 
regulation  will  be  published  in  the 
Federal  Register  as  required  by  statute. 

(b)  Heads  of  field  installations  shall 
ensure  that  copies  of  the  NASA  FAR 
Supplement,  NFSDs,  and  PNs  are 
promptly  distributed  to  all  interested 
activities  and  individuals  within  their 
installation.  Code  HP  is  responsible  for 
distribution  within  Headquaners  and  for 
monitoring  bulk  distribution  to 
installations. 

(c)  Subscriptions  to  the  NASA  FAR 
Supplement,  including  applicable 
NFSDs.  may  be  purchased  by  private 
concerns  and  individuals  from  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 


1 80 1 . 1 05    0MB  approval  under  the 
Paperwork  Reduction  Act 

1801.105-1     NASA  FAR  Supplement 
requirements. 

The  following  OMB  control  numbers 
apply: 

NASA  FAR  Supplement  Segment  and  OMB 
Control  Number 

1&-12 — 2700-0056 

1&-23 ™. 2700-0051 

18-27 „ „ 2700-0052 

18-32. 2700-0055 

18-*3 - 270<MXI54 

'^'FSaa 2700-0003 

^^'  867._ 2700-0004 

'"^F  1 01 8 _ 2700-001 7 

All  Requirements 2700-OCH3 

1801.105-2    Soilcitations  and  contracts. 

Various  requirements  in  an  RPT/IKB 
or  contract,  generally  in  the  statement  of 
work,  are  not  tied  to  specific  paragraphs 
cleared  in  1801  105-1,  but  yet  require 
information  collection  or  recordkeeping. 
OMB  control  number  2700-0042  applies 
to  these  requirements.  The  O.MB  control 
number  shdll  be  displayed  in  the  uppi-r 
right  hand  comer  of  each  solicitation/ 
contract.  Over-printing  is  authorized  by 
1853  104. 

Subpart  1801.2— Administration 

1801.270    Amendment  of  regulation. 

This  rpRulation  will  be  amended  as 
needed  to  set  forth  improved  procedbres 
that  reduce  contract  preparation  time, 
simplify  and  standardize  contract  fornjs, 
and  improve  the  contracting  process. 
Acquisition  personnel  are  encouraged  to 
submit  suggestions,  based  on  operating 
experience,  for  improving  and 
simplifying  the  procedures  in  this 
Regulation.  Such  suggestions  should  !,••? 
submitted  through  the  Procurement 
Officer  to  the  Office  of  Procurement. 
NASA  Headquarters  (Code  HP), 

1801.270-1     Revisions. 

This  regulation  will  be  amended  by 
issuance  of  .N'FSDs  containing  loose-ie.if 
replacement  pages  which  revise  parts, 
subparts,  or  paragraphs.  Also  see 
1801.270-2  below.  Each  replacement 
page  will  bear  the  .NFSD  number  and 
page  number  at  the  top.  A  vertical  bar  at 
the  side  of  a  line  indicates  that  a  change 
has  been  made  within  that  line. 

1801.270-2    Procurement  notices. 

(a)  This  regulation  will  also  be 
amended  by  issuance  of  Procurement 
Notices  (P.\s)  when — 

(1)  It  is  necessary  or  advisable  to 
promulgate  as  rapidly  as  possible 
selected  material  revising  this 
regulation,  in  a  general  or  narrative 
manner,  in  advance  of  a  specific  page 
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replacement  type  revision  to  this 
regulation,  or 

(2)  The  policy  and/or  procedure  is 
expected  to  be  effective  for  a  period  of 
one  year  or  less. 

(b)  Unless  otherwise  indicated,  each 
item  in  a  PN  will  remain  in  effect  until 
the  effective  date  of  the  subsequent 
NASA  FAR  Supplement  revision  that 
incorporates  the  item  or  until 
specifically  cancelled. 

(c)  Material  that  is  unsuitable  for 
insertion  in  this  regulation  will  be 
promulgated  by  means  other  than  PNs. 

1 80 1  ^70-3    Effective  date. 

(a)  Statements  in  NFSDs  and  PNs  to 
the  effect  that  the  material  published 
therein  is  "effective  upon  receipt"  or 
upon  a  specified  date  or  that  changes  in 
the  Directive  or  Notice  are  "to  be  used 
upon  receipt"  mean  that  any  new  or 
revised  clauses  or  forms  included  in  the 
Directive  or  Notice  shall  be  included  in 
invitations  for  bids  and  requests  for 
proposals  issued  thereafter,  unless  a 
different  meaning  is  expressed  in  the 
Directive  or  Notice. 

(b)  Compliance  with  a  revision  to  this 
regulation  shall  be  in  accordance  with 
the  NFSD  or  PN  which  contains  the 
revision.  Procurements  initiated  after 
receipt  of  new  or  revised  clauses  should, 
to  the  maximum  practicable  extent, 
include  such  clauses. 

(c)  Unless  otherwise  stated, 
invitations  for  bids  that  have  been 
issued  and  bilateral  agreements  for 
which  negotiations  have  been  completed 
prior  to  the  receipt  of  new  or  revised 
contract  clauses  need  not  be  amended 
to  include  the  new  or  revised  clauses  if 
such  amendment  would  unduly  delay 
the  procurement  action. 

1801.270-4    Numbering. 

(a)  Effective  January  1, 1986,  NFSDs 
and  PNs  are  numbered  in  the  same 
manner  as  the  FAR;  i.e.,  consecutively 
beginning  with  number  1  prefixed  by  the 
last  two  digits  of  the  calendar  year  of 
issuance  of  the  current  edition  of  the 
NASA  FAR  Supplement. 

(b)  Prior  to  January  1. 1986,  the 
following  NFSD's  and  PN's  were  issued: 

1984 

NFSDs  84-1  through  84-3 

PNs  84-1  through  84-15 
1985 

NFSDs  85-1  through  85-4 

PNs  85-1  through  85-9 

Although  in  calendar  year  1986  the  NFS 
is  a  1984  edition,  the  first  NFSD  is  85-5 
and  the  first  PN  is  85-10.  The  current 
consecutive  numbering  and  the  "85" 
prefix  will  be  maintained  until  the  next 
NFS  edition  is  published.  Full 
compliance  with  paragraph  (a)  above 
will  be  achieved  at  that  time. 


1 80 1 .27 1     NASA  procedures  for  FAR 
changes. 

(a)  NASA  is  represented  on  the 
Defense  Acquisition  Regulatory  Council 
(DARC)  by  a  policy  member  from  the 
Procurement  Policy  Division  (Code  HP) 
and  a  legal  member  from  the  Office  of 
General  Counsel  (Code  GK).  NASA  staff 
members  are  also  assigned  to  standing 
and  ad  hoc  DARC  committees  in  their 
areas  of  expertise.  The  DARC  policies 
and  procedures  for  initiating  and 
reviewing  FAR  changes  shall  be 
followed  by  the  assigned  individuals. 

(b)  Any  NASA  element  or  individual 
may  suggest  a  revision  to  the  FAR.  Such 
suggestions  should  be  in  writing  and 
contain,  at  a  minimum:  A  concise 
description  of  the  problem  the  suggested 
revision  is  designed  to  cure  or 
ameliorate;  the  revision  in  the  form  of  a 
marked-up  copy  of  the  currant  FAR 
language  or  the  text  of  any  additional 
FAR  language;  the  consequences  of 
making  no  change  and  the  benefits  to  be 
expected  from  a  change;  and  any  other 
information  necessary  for  understanding 
the  actual  situation.  All  suggested  FAR 
revisions  shall  be  sent  to  the  Director, 
Procurement  Policy  Division  (Code  HP). 

Subpart  1801.3 — Agency  Acquisition 
Regulations 

1801.301    Policy.' 

All  agency-wide  policies  and 
procedures  that  govern  the  contracting 
(see  FAR  Subpart  2.1)  process  or 
otherwise  control  contracting 
relationships  shall  be  incorporated  in 
the  NASA  FAR  Supplement. 

1 80 1 .302-70    Field  Installation  Instructions 
and  Implementation  of  the  NASA  FAR 
supplement 

Heads  of  NASA  field  installations 
may  implement  the  FAR  and  NASA  FAR 
Supplement  by  prescribing  for  their 
installation  detailed  procurement 
operating  instructions,  delegations  of 
authority,  and  assignment  of 
responsibilities  which  they  deem 
essential  for  the  efficient  performance  of 
their  procurement  function.  Such 
instructions  shall  comply  with  FAR 
§  1.302  and  Subpart  1.4  and  Subpart 
1801.4  of  this  regulation. 

1 80 1 .303    Codification  and  put>lic 
participation.       i 

1801.303-70    Assignment  of  numbers. 

(a)  Part,  subpart,  section,  and 
subsection  numbers  1  through  69  are 
reserved  for  FAR  use. 

(b)  Part,  subpart,  section,  and 
subsection  numbers  70  through  89  are 
reserved  for  NASA  FAR  Supplement 
use. 


(c)  Part,  subpart,  section,  and 
subsection  numbers  90  and  up  are 
reserved  for  use  by  NASA  contracting 
offices. 

Subpart  1801.4— Deviations  From  ttie 
FAR  and  NASA  FAR  Supplement 

1  S0 1 .400    Scope  of  subpart 

This  subpart  prescribes  the  policies 
and  procedures  for  authorizing 
deviations  from  the  NASA  FAR 
Supplement  and  for  the  internal 
processing  of  FAR  deviation  requests 
under  FAR  Subpart  1.4. 

1801.401    Definition. 

"Deviation"  means — 

(a)  "Deviation"  as  defined  at  FAR 
1.401;  and/or 

(b)  Any  one  or  combination  of  the 
following: 

(1)  The  issuance  or  use  of  a  policy, 
procedure,  solicitation  provision  (see 
FAR  52.101(a)),  contract  clause  (see  FAR 
52.101(a)),  method,  or  practice  of 
conducting  acquisition  actions  of  any 
kind  at  any  stage  of  the  acquisition 
process  that  is  inconsistent  with  the 
NASA  FAR  Supplement. 

(2)  The  omission  of  any  solicitation 
provision  or  contract  clause  when  its 
prescription  requires  its  use. 

(3)  The  use  of  any  solicitation 
provision  or  contract  clause  with 
modified  or  alternate  language  that  is 
not  authorized  by  the  NASA  FAR 
Supplement  (see  definitions  of 
"modification"  and  "alternate"  in  FAR 
52.101(a)). 

(4)  The  use  of  a  solicitation  provision 
or  contract  clause  prescribed  by  the 
NASA  FAR  Supplement  on  a 
"substantially  as  follows"  or 
"substantially  the  same  as"  basis  (see 
FAR  52.101(a))  if  such  use  is  inconsistent 
with  the  intent,  principle,  or  substance 
of  the  prescription  or  related  coverage 
on  the  subject  matter  in  the  supplement. 

(5)  The  authorization  of  lesser  or 
greater  limitations  on  the  use  of  any 
solicitation  provision,  contract  clause, 
policy,  or  procedure  prescribed  by  the 
NASA  FAR  Supplement. 

(6)  The  issuance  of  agency-wide 
policies  or  procedures  that  govern  the 
contracting  process  or  otherwise  control 
contracting  relationships  that  are  not 
incorporated  into  the  NASA  FAR 
Supplement  in  accordance  with  FAR 
1.301(a)  and  1801.301  of  this  regulation. 

1801.402    Policy. 

Unless  precluded  by  law.  executive 
order,  or  regulation,  deviations  from  the 
NASA  FAR  Supplement  may  be  granted 
only  as  specified  in  this  subpart.  See 
FAR  Part  53  and  Part  1853  of  this 


UM  I 
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regulation  regarding  exceptions  to  forms 
prescribed  therein. 

1801.403  IndivMual  dvvtatton*. 

Individual  deviations  affect  only  one 
contracting  action  and,  unless  FAR 
1.405(e)  is  applicable,  may  be  authorized 
only  by  the  Assistant  Administrator  for 
Procurement  or  a  designee.  (See  1801.471 
regarding  requests  for  deviations.) 

1801.404  Class  deviations. 

Class  deviations  affect  more  than  one 
contracting  action.  When  it  is  known 
that  a  class  deviation  will  be  required 
on  a  permanent  basis,  the  contracting 
office  should  propose  an  appropriate 
NASA  FAR  Supplement  revision  to 
cover  the  matter.  Only  the  Assistant 
Administrator  for  Procurement  or  a 
designee  may  approve  class  deviations. 
(See  1801.471  regarding  request  for 
deviations.)  1801.405  Deviations 
pertaining  to  treaties  and  executive 
agreements. 

1 80 1 .405  Deviations  pertaining  to  treaties 
and  executive  agreements. 

Deviations  to  the  NASA  FAR 
Supplement  pertaining  to  treaties  or 
executive  agreements  will  be  processed 
under  the  procedures  in  FAR  1.404 
except  that  deviations  not  authorized  by 
FAR  1.405  (b)  or  (c)  will  be  requested 
under  1801.471. 

1801.470  Modification  to  existing 
contracts  new  procurement 

When  an  existing  contract  is  modified 
to  add  new  procurement,  approval  of  the 
deviations  previously  granted  for  the 
existing  contract  must  be  obtained  for 
the  modification  as  though  the 
modification  were  a  new  contract.  New 
procurement  for  the  purpose  of  this 
section  shall  be  considered  any  action 
that  is  competed  or  that  must  be 
authorized  under  FAR  8.302.  An 
information  copy  of  each  request  for 
deviation  shall  be  furnished  to  the 
cognizant  Associate  Administrator. 

1801.471  Procedure  for  requesting 
deviations. 

(a)  Requests  for  authority  to  deviate 
from  the  provisions  of  this  Regulation 
and  other  procurement  publications 
shall  be  submitted  to  the  Office  of 
Procurement,  NASA  Headquarters 
(Code  HP).  Such  requests  shall  be 
signed  by  the  procurement  officer,  or  in 
that  person's  absence,  by  the  duly 
appointed  acting  procurement  officer. 
Such  requests  shall  be  submitted  as  far 
in  advance  as  the  exigencies  of  the 
situation  will  permit. 

(b)  Each  request  for  a  deviation  shall 
contain,  as  a  minimum — 


(1)  Identification  of  the  NASA  FAR 
Supplement  requirement  from  which  a 
deviation  is  sought; 

(2)  A  full  description  of  the  deviation 
and  the  circumstances  in  which  it  will 
be  used; 

(3)  A  description  of  the  intended  effect 
of  the  deviation; 

(4)  A  statement  as  to  whether  the 
deviation  has  been  requested 
previously,  and.  if  so,  circumstances  of 
the  previous  request; 

(5)  The  name  of  the  contractor  and 
identification  of  the  contract  affected, 
including  the  dollar  value; 

(6)  Detailed  reasons  supporting  the 
request,  mcluding  any  pertinent 
background  information  which  will 
contribute  to  a  fuller  understanding  of 
the  deviation  sought;  and 

(7)  A  copy  of  the  counsel's 
concurrence  or  comments  thereon. 

Subpart  1801.6— Contracting  Authority 
and  Responsibilities 

1801.601    General. 

At  NASA,  the  authority  and 
responsibility  to  contract  for  authorized 
supplies  and  services  are  delegated  to 
the  Assistant  Administrator  for 
Procurement  by  KMl  5101.8.  Delegation 
of  Authority— to  Take  Actions  in 
Procurement  and  Related  Matters 
(Assistant  Administrator  for 
Procurement),  and  the  authority  and 
responsibility  to  act  in  certain 
circumstances  is  redelegated  to  various 
NASA  officials  by  NMI  5101.24, 
Delegation  of  Authority— To  Take 
Actions  in  Procurement,  Grants, 
Cooperative  Agreements,  and  Related 
Matters  (Various  Officials). 

1 80 1 .603    Selection,  appointment,  and 
termination  of  appointment 

1801.603-1    [Reserved) 

1801.603-2    Selection. 

(a)  Policy.  The  objective  of  issuing 
contracting  officer  Certificates  of 
Appointment  SF  Form  1402,  is  to  ensure 
that  only  those  officials  who  are  fully 
qualified  to  obligate  the  Government  for 
the  expenditure  of  public  funds  for  the 
procurement  of  supplies  and/or  services 
are  appointed  as  contracting  ofiicers 
when  an  organizational  need  occurs. 
Only  GS-1105  and  GS/GM-1102 
personnel  shall  be  appointed  as 
contracting  officers. 

(b)  Appointment  levels.  There  are 
three  levels  of  appointment  authority,  as 
follows;  the  appropriate  appointment 
level  shall  be  specified  on  the  SF  1402 
upon  issuance: 

(1)  Basic  level:  Applies  to  personnel  in 
the  GS-1102  or  GS-1105  series  only  who 
have  signature  authority  for  small 


purchases,  orders  placed  under  Federal 
Supply  Schedule  contracts,  other 
mandatory  sources,  or  blanket  purchase 
agreements. 

(2)  Intermediate  level:  Applies  to 
those  in  the  GS-1102  series  only  who 
have  been  delegated  the  authority  to 
execute  contracts  and  contract 
modifications  for  up  to  a  maximum  of 
S500.000. 

(3)  Senior  level:  Applies  to  all 
personnel  in  the  GS-n02  series  only 
who  have  been  delegated  contracting 
authority  to  execute  contracts  and 
contract  modifications  which  exceed 
S500.000. 

(c)  Organizational  need 
determination.  NASA  contracting 
officers  shall  be  appointed  only  in  those 
instances  in  which  a  valid 
organizational  need  can  be 
demonstrated.  Organizational  factors  to 
be  considered  in  assessing  the  need  for 
a  contracting  officer  appointment 
include  volume  of  actions,  complexity  of 
work,  and  organizational  structure. 

(d)  Selection  procedure.  (1)  Once  the 
organizational  need  is  determined,  the 
supervisor  will  nominate  a  contracting 
officer  candidate.  At  the  request  of  the 
super\isor,  the  candidate  shall  prepare  a 
qualification  statement  (or  SF  17lj 
containing  the  following  information: 

(i)  Name. 

(ii)  Title,  series,  and  grade. 

(iii)  Office. 

(iv)  Relevant  experience,  beginning 
with  current  position  to  a  total  of  four 
relevant  positions,  including  for  each 
position — 

(A)  Employer, 

(B)  Dates  employed; 

(C)  Title  of  position; 

(D)  Kind  of  business/organization; 
and 

(E)  Description  of  work. 
(v)  Other  relevant  special 

qualifications,  certifications,  or  skills. 

(vi)  Relevant  honors,  awards,  or 
fellowships  received. 

(vii)  Education,  including — 

(A)  Highest  level  completed: 

(B)  High  school  name,  dates  attended, 
and  diploma  received;  and 

(C)  College  or  university  name,  dates 
attended,  degreels)  received;  chief 
undergraduate  college  subjects;  number 
of  credits  (show  whether  semester  or 
quarter  hours)  completed;  major  field  of 
study  at  highest  level  of  college  work. 

(viii)  Procurement-related  training, 
including — 

(A)  Name  of  course; 

(B)  Name  of  school;  and 

(C)  Dates  attended. 

(2)  The  supervisor  will  review  the 
qualification  statement  to  determine  the 
candidate's  ability  to  perform  the 
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functions  required  to  meet  the 
organizational  need.  The  supervisor  will 
then  complete  a  Request  for 
Appointment  of  a  Contracting  Officer, 
using  the  format  shown  below,  justifying 
the  validity  of  the  organizational  need 
and  verifying  the  contracting  officer 
candidate's  qualifications.  This 
document  will  be  signed  by  the 
candidates  supervisor  and  submitted 
through  appropriate  organizational 
channels  to  the  appointing  authority  (see 
NMI  5101. S-l).  If  additional  information 
is  required  by  the  appointing  authority, 
the  application  will  be  returned  with  a 
request  for  further  explanation  or 
supporting  data. 

Format 

Request  for  Appointment  of  a  Contracting 

Officer 

The  following  findings  and  determinations 
are  mdde  pursuant  to  applicable  laws  and 

regulations; 

(Insert  appropriate  information) 

1.  There  is  a  clear  and  convincing  need  to 
appoint  a  contracting  officer  with  the  abihty 

to  perform  at  the (basic,  intermediate. 

or  senior)  contracting  officer  warrant  level 
for  the  following  reasons; 

(Insert  appropriate  reasons) 

2.  The  contracting  officer  candidate  is — 

(.Name.  Title.  Series,  and  Grade) 

3.  The  contTticting  officer  candidate  will 
occupy  the  organizational  level  described 

below; 

(Office/Branch/Division  and  Location) 

4.  The  candidate's  qualifications  statement 
IS  enclosed.  It  was  found  that  (insert  the 
appropriate  statement) 

— The  candidate's  experience  and  training 
meet  the  established  qualification 
standards. 

— This  candidate  does  not  meet  the  minimum 

qualifications  in experience  and/ 

or  training  as  indicated  in  the 
justification!;  therefore,  an  interim 

appointment  for  the  period  of is 

requested.  These  experience  and/or 
training  needs  will  be  identified  in  the 
candidate's  individual  development  plan 
and  must  be  completed  by 

5.  The  candidate's  current  conflict-of- 
interest  disclosure  statement  is  on  file  in  the 
appropriate  personnel  office  or  is  attached. 

6.  In  addition  to  the  NASA  FAR 
Supplement,  laws.  Executive  Orders,  NASA 
Management  Instructions,  and  other 
applicable  regulations,  the  following 
additional  warrant  limitations  are  imposed; 

a.  Dollar  Threshold; 

b.  Other  Limitations; 

Supervisor    

(Signature  of  Supervisor  of  the  Candidate) 


(Date) 


(Typed  Name) 


(Procurement  Offu 
Approved; 


(Title) 


(Appointing  Authority)  Date 

(3)  If  the  appointing  authority 
approves  the  Request  for  Appointment 
of  a  Contracting  Officer,  the  appointing 
authority  shall  issue  a  Standard  Form 
(SF)  1402,  Certificate  of  Appointment,  in 
accordance  with  1801.603-3.  A  copy  of 
the  SF  1402,  the  Request  for 
Appointment  of  a  Contracting  Officer, 
and  the  qualification  statement  shall  be 
maintained  for  each  contracting  officer 
in  a  central  location  in  the  center 
procurement  office  during  the  period  of 
time  the  SF  1402  is  effective  and  for 
three  years  after  its  termination  or  after 
the  individual  has  left  the  procurement 
office's  employ.  A  copy  of  each  SF  1402 
issued  shall  be  provided  to  NASA 
Headquarters,  Office  of  Procurement 
(Code  HM).  Each  center  shall  prepare 
and  maintain  an  up-to-date  listing,  by 
name  and  position,  of  all  the 
installation's  contracting  officers  and 
the  limitations  imposed  on  them  in  their 
warrants.  A  copy  of  this  listing  shall  be 
provided  annually  to  NASA 
Headquarters,  Office  of  Procurement 
(Code  HM). 

(e)  Required  qualifications.  (1)  The 
following  are  the  experience,  education, 
and  training  requirements  needed  to 
qualify  for  each  of  the  three  contracting 
officer  appointment  authority  levels. 
Appointing  authorities  can  establish 
additional  qualifications,  as  appropriate. 
For  example,  additional  qualifications 
may  be  established  for  those  authorized 
to  sign  incentive  and  award-fee  actions. 

(i)  Experience — (A)  Basic  level:  One 
year  of  current  experience  in 
Government  or  commercial 
procurement,  including  six  months 
experience  in  small  purchasing. 

(B)  Intermediate  level:  Two  years  of 
current,  progressively  complex  and 
responsible  procurement  and/or  staff 
experience  in  Government  or 
commercial  procurement. 

(C)  Senior  level:  Four  years  of  current, 
progressively  complex  and  responsible 
procurement  and/or  staff  experience  in 
Government  or  commercial 
procurement. 

(ii)  Education  (preferred,  not 
mandatory). 

(A)  Basic  level:  A  high  school  diploma 
or  equivalent. 

(B)  Intermediate  and  Senior  levels:  A 
bachelor's  degree  from  an  accredited 
college  or  university  which  included  or 
was  supplemented  by  at  least  24 
semester  hours  in  a  field  of  study 
directly  related  to  procurement,  such  as 
business  administration,  contract  law. 
accounting.  Government  management, 
industrial  purchasing,  or  material 
management. 


(iii)  Training.  Acceptable  formal 
training  courses  covering  the  subject 
matter  listed  below  must  be 
satisfactorily  completed  before  a 
candidate  may  be  nominated  for  a 
contracting  officer  appointment. 
Approved  equivalency  tests  may  be 
used  as  substitutes  for  these  formal 
training  requirements. 

(A)  Basic  level:  40  hours  of  formal 
training  covering  the  application  of 
fundamental  principles,  policies, 
procedures,  and  practices  in 
procurement. 

(B)  Intermediate  level:  80  hours  of 
formal  training  covering  the  functional 
knowledge  of  procurement  law,  policies, 
procedures,  and  methods,  including,  as  a 
minimum.  Government  contract  law, 
procurement  by  negotiation, 
procurement  by  sealed  bidding,  contract 
administration,  and  cost  and  price 
analysis. 

(C)  Senior  level:  120  hours  of  formal 
training,  including  analysis  of 
procurement  methods  and  techniques  to 
enable  an  individual  to  effectively 
manage  contractual  relationships.  The 
general  topics  described  above  also 
apply  to  the  senior  level. 

(2)  A  two-year  associate's  degree  in  a 
procurement-related  field,  such  as 
business  administration  or  accounting, 
may  be  substituted  for  six  months  of 
procurement  experience.  A  four-year 
undergraduate  program  degree  in  a 
procurement-related  field  from  an 
accredited  college  or  university  may  be 
substituted  for  procurement  experience 
at  the  rate  of  12  semester  credit  hours 
for  three  months  of  procurement 
experience.  One  year  of  concentrated 
experience  in  an  advanced  procurement 
subject  area  beyond  the  two-year 
minimum  for  the  intermediate-level 
qualifications  and  the  four-year 
minimum  for  senior-level  qualifications 
may  be  substituted  for  24  classroom 
hours  of  formal  training  in  procurement. 
The  maximum  credit  for  the  total 
additional  years  of  experience  in 
separate  concentrated  procurement 
subject  areas  is  96  classroom  hours. 

(f)  Interim  appointments.  Personnel 
shall  not  ordinarily  be  appointed  as 
contracting  officers  if  they  do  not  meet 
the  applicable  qualifications  prescribed 
in  this  subsection.  If  it  is  necessary  to 
appoint  a  contracting  officer  who  does 
not  fully  meet  the  qualifications,  an 
interim  appointment  may  be  granted. 
The  appointing  authority  shall  require  as 
a  condition  of  the  interim  appointment 
that  all  training  or  experience 
requirements  will  be  met  within  a 
specified  reasonable  period  of  time. 
Failure  to  successfully  complete  the 
training  requirements  within  this  time 
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frame  will  result  in  termination  of  the 
appointment  or  issuance  of  another 
interim  warrant,  whichever  is 
considered  necessary  by  the  appointing 
authority.  The  appointing  authority  must 
fully  document  these  actions. 

(g)  Condition  of  appointment.  As  a 
condition  of  continuing  appointment,  all 
contracting  officers  shall  be  required  to 
satisfactorily  complete  a  procurement- 
related  Government,  commercial,  or 
academic  course/seminar  at  least  once 
every  five  years.  This  training  will 
preferably  be  in  an  area  closely  related 
to  that  in  which  the  contracting  ofTicer  is 
assigned. 

(h)  Changes  to  contract  Officer 
appointments.  Changes,  either 
increasing  or  decreasing  the  warrant 
limitations  of  a  contracting  officer,  shall 
be  made  solely  at  the  discretion  of  the 
appointing  authority.  When  an 
appointing  authority  determines  to  make 
such  changes,  a  new  SF 1402  shall  be 
issued,  and  the  existing  warrant  shall  be 
officially  terminated. 

1801.603-3    Appointment 

(a)  The  SF  1402  shall  be  construed  as 
authorization  of  designated  personnel  to 
exercise  contracting  officer  authority  in 
accordance  with  the  FAR.  In  addition, 
the  SF  1402  shall  be  construed  as 
authorization  of  designated  personnel  to 
exercise  contracting  officer  authority  in 
accordance  with  the  NASA  FAR 
Supplement  and  the  NASA  Procurement 
Regulation.  The  limitations  section  of 
the  SF  1402  shall,  immediately  after  the 
word  "following,"  state: 

the  limitations  contained  in  the 
NASA  FAR  Supplement  and  the  limitations 
contained  in  the  NASA  Procurement 
Regulaiion." 

(b)  If  the  appointing  official  chooses  to 
restrict  a  contracting  officer  from 
exercising  authority  under  the  NASA 
Procurement  Regulation,  the  limitations 
section  of  the  SF  1402  shall,  immediately 
after  the  word  "following,"  state: 

•  *   '  the  limitations  contained  in  the 
NASA  FAR  Supplement.  This  Certificate  of 
Appointment  does  not  authorize  the 
appointee  to  exercise  contracting  officer 
authority  under  the  NASA  Procurement 
Regulation. 

1301.603-4    TerminaUoa 

The  appointing  authority  may  revoke 
the  appointment  of  a  contracting  officer 
at  any  time.  Contracting  officers  whose 
appointments  are  terminated  shall  be 
given  by  the  appointing  authority  a 
written  notice  stating  the  reasons  for 
and  the  effective  date  of  the  termination. 


1801.670    Deiegstion  of  procurwiwm 
responsibilities. 

(a)  Non-GS/GM-1102  or  -1105 
personnel  shall  only  be  delegated 
procurement  responsibilities  by  a 
warranted  contracting  officer  (see 
1801.603  above)  and  only  in  accordance 
with  the  guidelines  in  this  section. 
Personnel  who  are  not  in  the  GS/GM- 
1102  or  -1105  job  series  shall  not  be 
issued  formal  contracting  officer 
warrants  (SF  1402).  Procurement 
responsibilities,  as  ordering  officers  or 
as  contracting  officer  representatives, 
shall  be  delegated  to  such  personnel  by 
a  warranted  contracting  officer  in  a 
written  letter  of  delegation.  Limitations 
shall  be  clearly  set  forth  in  the 
delegation  letter.  Authority  to  sign 
contracts,  modifications,  or  orders  in 
excess  of  the  small  purchase  limitation 
shall  not  be  delegated. 

(b)  Non-procurement  personnel  who 
are  delegated  procurement 
responsibilities  shall  be  required  to  have 
the  training,  experience,  and  education 
requirements  necessary  for  the 
responsibilities  assigned.  If 
responsibility  is  to  be  delegated  for 
making  small  purchases,  the  training, 
education,  and  experience  for  the  basic- 
level  contracting  officer  warrant  shall  be 
required.  Variations  from  these 
procedures  require  a  deviation  in 
accordance  w^ith  Subpart  1801.4. 

Subpart  1801.7— Determinations  and 
Findings 

1 80 1 .703  Class  determinations  and 
findings. 

The  effective  period  specified  in  each 
class  determination  and  findings  (D&F) 
shall  not  ordinarily  exceed  one  year. 
When  periods  longer  than  one  year  are 
considered  appropriate  and  necessary. 
they  should  be  stated,  along  with  the 
reasons  for  the  longer  periods. 

1801.704  Content 

(a)  Content  and  format  requirements 
in  addition  to  those  at  FAR  1.704  are 
specified  in  the  associated  subject  text. 

(b)  While  the  contracting  officer  is 
responsible  for  preparing  the  D&Fs. 
requirements  and  technical  personnel 
are  responsible  for  the  accuracy  and 
adequacy  of  the  factual  information 
supporting  the  findings.  Supporting 
information  within  the  functional  areas 
of  requirements  and  technical  personnel 
shall  be  furnished  to  the  contracting 
officer  in  wnting. 

1 80 1 .707    Signatory  auttK)f1ty. 

(a)  Signatory  authority  for  D&Fs  is 
specified  in  the  FAR  or  NASA  FAR 
Supplement  text  for  the  associated 
subject  matter. 


(b)  The  Administrator  or  Deputy 
Administrator  may  also  make  any  of  the 
D&Fs  that  may  be  made  by  the  Assistant 
Administrator  for  Procurement  or  by  a 
contracting  officer. 

PART  1802— DEFINITIONS  OF  WORDS 
AND  TERMS 

3.  Subpart  1802.1  is  amended  by 
revising  1602.101  to  read  as  follows: 

1802.101     Definitions. 

The  following  words  and  terms  are 
used  throughout  this  regulation  as 
defined  in  this  subpart  unless — 

(a)  The  context  in  which  they  are  used 
clearly  requires  a  different  meaning,  or 

(b)  A  different  definition  is  prescribed 
for  B  particular  part  or  portion  of  a  part. 

"Administrator"  means  the 
Administrator  or  Deputy  Administrator 
of  NASA. 

"Assistant  Administrator  for 
Procurement"  means  the  Assistant 
Administrator  for  Procurement.  Office  of 
Procurement,  NASA  Headquarters 
(Code  H). 

"Contracting  activity"  in  NASA 
includes  each  "installation"  as  defined 
herein. 

"Contracting  office"  means  the  same 
thing  as  the  previously  used  term 
"procurement  office." 

"Field  installation"  means  Ames 
Research  Center.  Goddard  Space  Flight 
Center,  John  F.  Kennedy  Space  Center, 
Langley  Research  Center.  Lewis 
Research  Center,  Johnson  Space  Center. 
George  C.  Marshall  Space  Flight  Center. 
National  Space  Technology 
Laboratories,  and  any  other  field 
installation  hereafter  established  by 
NASA. 

"Head  of  the  agency"  means,  in 
NASA,  the  Administrator  or  Deputy 
Administrator  of  .N.ASA. 

"Head  of  the  contracting  activity" 
means,  in  NASA,  the  Director  (or  other 
Head)  of  a  NASA  field  installation  and 
the  Assistant  Administrator  for 
Procurement  for  NASA  Headquarters. 

"Installation"  means  .NASA 
Headquarters  and  field  installations  and 
is  synonymous  with  the  term 
"contracting  activnty." 

"Procurement"  means  the  same  thing 
as  the  term  acquisition,  as  defined  in 
F.AR  Subpart  2.101. 

"Procurement  Officer"  means  the 
chief  of  the  contracting  office,  as  defined 
in  FAR  Subpart  2.101. 

PART  1803— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

4.  Part  1803  is  amended  as  set  forth 
below: 
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a.  In  Subpart  1803.3.  paragraphs  (a)(5) 
and  (c)  of  1803.303  are  revised  to  read  as 
follows: 

1803.303    Reporting  suspected  antitrust 
violations. 

(a)  •  •  • 

(5)  Information  that  may  be  available 
with  respect  to  the  pricing  system 
employed  in  bids  or  proposals  believed 
to  reflect  noncompetitive  practices;  and 
•         «         *         *        • 

(c)  The  contracting  officer  shall 
submit  the  identical  bid  report  required 
by  FAR  3.303(d)  to  NASA  Headquarters. 
Office  of  Procurement  (Code  HP).  The 
report  shall  include  the  reasons  for 
suspecting  collusion.  Code  HP  will 
forward  a  copy  of  the  report  to  the 
NASA  Office  of  the  Inspector  General. 

b.  In  Subpart  1803.70, 1803.7001  is 
revised  to  read  as  follows: 

1803.7001     Policy. 

(a)  It  is  NASA  policy  that  contracts 
will  not  normally  be  placed  on  a 
noncompetitive  basis  with  any 
individual  who  was  employed  by  NASA 
during  the  past  two  years  or  with  any 
firm  in  which  such  a  former  employee  is 
a  partner,  principal  officer,  or  majority 
shareholder  or  which  is  otherwise 
controlled  or  predominantly  staffed  by 
such  former  employees,  unless  it  is 
determined  to  be  in  the  best  interest  of 
the  Government  to  do  so  (see  1806.303- 
270). 

(b)  Where  it  has  been  determined  that 
it  is  appropriate  to  contract  with  an 
individual  or  a  firm  described  in 
paragraph  (a)  above,  the  approval 
authority  for  the  justification  for  less 
than  full  and  open  competition  shall  be 
as  specified  in  1806.304-70. 

(c)  If  an  individual  or  firm  described 
in  paragraph  (a)  above  is  involved  in  a 
competitive  procurement,  precautions 
must  be  taken  to  ensure  that  such 
individual  or  firm,  per  se,  is  not 
accorded  preferential  treatment.  In  the 
event  such  individual  or  firm  is  the 
successful  offeror,  the  contract  file  shall 
include  a  separate  document  fully 
explaining  the  safeguards  used  to  ensure 
fair  treatment  of  all  offerors  under  the 
procurement.  Such  documentation  is  not 
required  if  sealed  bidding  is  used. 

(d)  Nothing  in  this  subpart  shall  be 
construed  as  relieving  former  employees 
from  obligations  prescribed  by  law.  such 
as  18  U.S.C.  207,  Disqualification  of 
Former  Officers  and  Employees. 

(e)  The  policy  in  paragraph  (a)  above 
shall  also  be  considered  when  reviewing 
subcontracts  for  the  purpose  of  granting 
consent  under  NASA  prime  contracts 
(see  FAR  44.202-2(a)(7]). 


PART  1804— ADMINISTRATIVE 
MATTERS         j 

5.  In  Part  1804,  in  Subpart  1804.70. 
1804.7002  is  revised  and  Subpart  1804.74 
is  added  to  read  as  set  forth  below: 

1804.7002    Restrictions. 

Requests  for  permission  to  transfer  a 
contract  to  another  NASA  installation, 
when  considered  advisable  by  the 
Director  of  the  installation,  shall  be 
addressed  to  the  appropriate  official-in- 
charge  of  a  Headquarters  program  office 
or  the  designated  program  director,  after 
concurrence  from  the  recipient 
installation  director.  Contracts  shall  not 
be  transferred  by  an  installation  until 
permission  to  transfer  has  been 
obtained.  The  concurrence  of  the 
Associate  Deputy  Administrator — 
Institution  (Code  ADA-I)  is  also 
required  for  a  transfer  where  an 
installation's  roles  and  missions  may  be 
affected.  I 

Subpart  1804.74— Observance  of  Legal 
Holidays 

1804.7401     Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  1852.204-73.  Observance  of 
Legal  Holidays,  in  cost  reimbursement 
contracts  when  work  will  be  performed 
at  a  NASA  installation  and  it  is  desired 
that  contractor  employees  observe  the 
same  holidays  as  government 
employees.  This  clause  may  be 
appropriately  modified  for  fixed  price 
contracts.  If  notification  to  a  contractor 
of  government  holidays  would  be  useful 
in  administering  any  contract,  the 
contracting  officer  shall  use  Alternate  I. 

PART  1805— PUBLICIZING  CONTRACT 
ACTIONS 

6.  Subpart  1805.2  is  amended  by 
revising  1805.205  and  1805.207  to  read  as 
follows; 

1805.205    Special  situations. 

Potential  sources  which  respond  to 
R&D  advance  notices  shall  be  added  to 
the  appropriate  solicitation  mailing  list 
for  the  subsequent  solicitation.  Those 
sources  that  do  not  appear  on  the 
solicitation  mailing  lists  established  in 
accordance  with  FAR  14.205-1  shall  be 
requested  to  submit  Standard  Form  129. 
Solicitation  Mailing  List  Application. 
Responding  sources  that  are  on 
established  lists  may  be  requested  to 
submit  amended  applications  in  order  to 
reflect  their  current  capabilities. 

1805.207    Preparation  and  transmittal  of 
synopses. 

(a)  Within  NASA,  each  notice 
publicizing  the  procurement  of  architect- 
engineer  services  shall  be  headed      "R. 


Architect-Engineer  Services."  In 
addition  to  other  requirements  of  FAR 
5.207(c),  the  description  of  the  project 
shall  include  a  brief  statement  on  the 
relative  order  of  importance  the 
Government  attaches  to  the  significant 
evaluation  criteria  and  the  date  by 
which  responses  to  the  notice  must  be 
received,  including  submission  of 
Standard  Form  255,  Architect-Engineer 
and  Related  Services  Questionnaire  for 
Specific  Project,  if  required.  Appropriate 
statements  shall  be  made  concerning 
any  specialized  qualifications,  security 
classifications,  and  limitations  on 
eligibility  for  consideration. 
Qualifications  or  performance  data 
required  from  architect-engineer  firms 
shall  be  described.  If  the  procurement  is 
to  be  set  aside  for  small  business,  the 
notice  shall  so  state,  indicating  the 
specific  size  standard  to  be  used  and 
requiring  that  eligible  responding  firms 
submit  a  small  business  certification 
statement.  In  addition,  contracting 
officers  shall  also  add  at  the  end  of  the 
synopsis —  I 

See  Note  62.  Provisions  of  Note  62  shall 
apply  to  this  notice  except  that  in  the  second 
paragraph  of  the  note:  (a)  The  "National 
Aeronautics  and  Space  Administration"  is 
substituted  for  the  "Department  of  Defense" 
wherever  the  reference  appears,  and  (b)  the 
fourth  additional  consideration  listed  is 
changed  to  read;  "(4)  Past  experience,  if  any. 
of  the  firm  with  respect  to  perfoirnance  on 
contracts  with  NASA,  other  Government 
agencies,  and  private  industr>." 

(b)  In  synopses  of  contracting  actions 
involving  options,  the  contracting  officer 
shall  either — 

(1)  Include  the  options  in  the 
description  required  by  FAR 
5.207(c)(2)(viii)  or 

(2)  Publish  a  separate  synopsis  of  the 
option  as  a  new  procurement  prior  to  its 
exercise.  (See  FAR  17.207(c)(4).) 

(c)  FAR  5.207(b)(4)  requires  that  each 
synopsis  be  identified  by  a  Federal 
Information  Processing  Standards  (FIPS) 
number.  The  numbers  assigned  to  NASA 
installations  by  FIPS-95  are — 

Ames  Research  Center 8020 

Goddard  Space  Flight  Center 8026 

Headquarters 8001 

Johnson  Space  Center 8032 

Kennedy  Space  Center 8035 

Langley  Research  Center 8038 

Lewis  Research  Center 8041 

Marshall  Space  Flight  Center 8044 

NASA  Residence  Office— IPL 8029 

National  Space  Tech.  Lab 8047 

7.  Subpart  1805.3  is  revised  to  read  as 
follows: 
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Subpart  1805.3— Synopses  of  Contract 
Awards 

Sec, 

1605.302  Preparation  and  transmittal  of 
synopses  of  awards. 

1805.302-70     Headquarters  notification. 

1805.303  Announcement  of  contract  awards. 
1805.303-70    Furnishing  additional 

procurement  information  to  the  public. 
1805.303-71     Notification  of  the  Public 
Affairs  Office. 

Subpart  1805.3— Synopses  of  Contract 
Awards 

1805.302  Preparation  and  transmittal  of 
synopses  of  awards. 

1805.302-70    Headquarters  notification. 

The  contracting  officer  shall  mail  one 
copy  of  the  s>Tiopsis  of  contract  award 
as  prepared  under  FAR  5.302  to  the 
Office  of  Small  and  Disadvantagea 
Business  Utilization,  NASA 
Headquarters  (Code  K)  and  send  one 
copy  to  the  Public  Affairs  Office  of  the 
installation. 

1805.303  Announcement  of  contract 
awards. 

Congressional  notification  shall  be  in 
accordance  with  1805.403-70. 

1805.303-70    Furnishing  additional 
procurement  information  to  the  put>lic 

(a)  Policy.  (1)  In  addition  to 
publicizing  procurements  and  contract 
awards  in  the  Commerce  Business 
Daily,  it  is  NASA  policy  to  furnish  the 
public,  upon  request,  through  the  public 
affairs  office  of  the  NASA  installation 
receiving  the  request,  information  on 
specific  current  NASA  procurements, 
including — 

(i)  The  names  of  firms  invited  to 
submit  bids  or  proposals; 

(ii)  The  names  of  firms  that  attended 
any  preproposal  briefing  conferences 
when  held; 

(iii)  After  the  date  established  .for 
receipt  of  bids  or  proposals,  the  names 
of  firms  that  submitted  bids  or  proposals 
(but  see  1815.413);  and 

(iv)  Contract  award  information  as 
required  to  be  publicized  in  the 
Commerce  Business  Daily  under  the 
provisions  of  FAR  5.303  and  this 
1805.303-70. 

(2)  Exceptions  to  this  policy  will  be 
permitted  only  when  the  Assistant 
Administrator  for  Procurement  or  the 
Director  of  the  field  installation 
concerned  determines  that  the 
disclosure  of  such  information  would  be 
prejudicial  to  the  interests  of  NASA. 

(b)  Procedures.  Contracts  requiring 
approval  by  the  Assistant  Administrator 
for  Procurement,  m  accordance  with 
Subpart  1804.72  will  not  be  distributed, 
nor  will  any  information  be  given  to  any 
source  outside  of  NASA  that  the 
contract  has  been  approved,  until  24 


hours  after  the  Director  of  Public  Affairs 
and  the  Assistant  Administrator  for 
Legislative  Affairs,  NASA 
Headquarters,  have  been  advised  that 
the  contract  has  been  consummated. 

(c)  Unsuccessful  offerors.  For 
releasing  information  to  unsuccessful 
offerors,  see  FAR  14.408  and  FAR 
Subpart  15.10. 

1805.303-71    Notification  of  the  Public 
Affairs  Office. 

(a)  Letter  contracts.  (1)  The 
procedures  for  issuing  and  approving 
letter  contracts  are  contained  in  FAR 
16.603  anH  1816.603.  Prior  to  transmittal 
of  a  letter  contract  to  a  contractor  for 
signature,  the  Procurement  Officer  shall 
furnish  to  the  Installation  Public  Affairs 
Office  the  following  information: 

(i)  Whether  the  letter  contract  initiates 
a  new  contract  or  additional  work  or 
serv^ices  under  an  existing  contract. 

(ii)  The  dollar  amount  authonzed  for 
the  letter  contract  and  the  estimated 
total  cost  of  the  contract  or 
supplemental  agreement. 

(lii)  .Name  and  address  of  the 
contractor. 

(iv)  Location  where  the  work  is  to  be 
perfonned. 

(v)  A  brief  description  of  the  work, 
including  identification  of  the  program 
and  project, 

(vi)  For  the  purpose  of  responding  to 
queries  only,  a  list  of  the  unsuccessful 
offerors  and  their  addresses. 

(2)  L^pon  receipt  of  the  information 
described  in  subparagraph  (a)(1)  above, 
the  Installation  Public  Affairs  Office  will 
transmit  the  information  immediately,  in 
the  form  of  a  news  release,  by  priority 
TW,X  or  more  expeditious  means  (if 
appropriate)  to  the  Chief,  .News  and 
Information  Branch  (Code  LM),  and  the 
Assistant  Administrator.  Congressional 
Relations  Office  (Code  XC),  NASA 
Headquarters.  The  information  will  not 
be  otherwise  released  by  the  Installation 
Public  Affairs  Office,  nor  shall  the  letter 
contract  be  released  before  2:30  p.m. 
Washington,  DC,  time  of  the  next 
working  day,  unless  clearance  has  been 
received  earlier  from  the  Office  of  the 
Chief,  News  and  Information  Branch 
(Code  LM).  If  individual  circumstances 
clearly  indicate  a  need  for  earlier  action. 
exception  must  be  obtained  from  the 
Assistant  Administrator  for 
Procurement. 

(b)  Defmitjve  contracts  and 
supplemental  agreements.  (1)  This 
subparagraph  pertains  to  contracts  and 
supplemental  agreements  that  do  not 
require  the  approval  of  the  Assistant 
Administrator  for  Procurement  pursuant 
to  1804.7205  and  are  in  an  amount  of 
$5,000,000  or  over  for  the  National  Space 
Technology  Laboratory.  Headquarters 


Contracts  and  Grants  Division,  and  the 
NASA  Resident  Office— (PL  and 
SlO,JOO,000  or  over  for  Ames  Research 
Center.  Goddard  Space  Flight  Center, 
Johnson  Space  Center.  Kennedy  Space 
Center,  Langley  Research  Center,  Lewis 
Research  Center,  and  .Marshall  Space 
Flight  Center,  This  subparagraph  does 
not  pertain  to  supplemental  agreements 
covering  overruns  or  incrementiil 
funding  actions.  Such  contracts  and 
supplemental  agreements  shall  not  be 
distributed  nor  shall  any  source  outside 
N.ASA  be  informed  that  the  contractual 
instrument  has  been  signed  by  both 
parties  until  the  following  procedures 
are  carried  out; 

(i)  The  Procurement  Officer  shdll 
furnish  to  the  Installation  Public  Affairs 
Office  tiie  fc!:c\v;n5  information— 

(A)  Whether  the  contract  initiates  a 
new  contract  or  additional  work  or 
services  under  an  existing  contract. 

(B)  Type  of  contract. 

(C)  Dollar  amount  authorized  for  the 
instant  action  and  the  estimated  total 
cost  of  the  contract  if  this  is  different. 

(D)  Name  and  address  of  the 
contractor. 

(E)  Location  where  the  work  is  to  be 
performed. 

(F)  A  brief  description  of  the  work, 
including  identification  of  the  program 
and  project. 

(G)  For  the  purpose  only  of  responding 
to  queries,  a  list  of  the  unsuccessful 
offerors  and  addresses. 

(li)  Upon  receipt  of  the  above 
information,  the  Installation  Public 
Affairs  Office  will  immediately  prepare 
a  news  release  in  the  form  of  a  priority 
TWX  which  will  contain  as  a  minimum 
the  information  in  subparagraph  (b)(l)(i) 
above,  and  transmit  it  to  the  Chief. 
News  and  Information  Branch  (Code 
LM).  and  to  the  Assistant  Administrator, 
Congressional  Relations  Office  (Code 
XC),  NASA  Headquarters.  The 
information  will  not  be  otherwise 
released  by  the  Installation  Public 
Affairs  Office,  nor  shall  the  contract 
instrument  be  released  before  2:30  p.m. 
Washington,  DC  time  of  the  next 
working  day  unless  clearance  has  been 
received  earlier  from  the  Chief,  .News 
and  Information  Branch  (Code  LM).  If 
individual  circumstances  clearly 
indicate  a  need  for  earlier  action, 
exception  must  be  obtained  from  the 
Assistant  Administrator  for 
Procurement. 

(2)  When  forwarded  for  the  approval 
of  the  Assistant  Administrator  for 
Procurement,  if  required  by  1804.7205. 
contracts  and  supplemental  agreements 
shall  be  accompanied  by  a  draft  news 
release  prepared  by  the  Installation 
Public  Affairs  Office  and  furnished  to 
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the  contracting  office  for  inclusion  in  the 
submission  file.  The  news  release  will 
contain  as  a  minimum  the  information 
required  by  subpagraph  (b)(l)(i)  above. 
At  the  time  the  contract  or  supplemental 
agreement  is  approved  by  the  Assistant 
Administrator  for  Procurement,  the 
news  release  will  be  forwarded 
immediately  to  the  Chief,  News  and 
Information  Branch  (Code  LM),  and  to 
the  Assistant  Administrator, 
Congressional  Relations  Office  {Code 
XC). 

8.  In  Subpart  1805.4.  1805.403-70  is 
revised  to  read  as  follows: 

1805.403-70     Headquarters  approval  and 
release. 

The  proposed  reply,  with  full 
documentation,  will  be  promptly 
piepared  and  forwarded  by  the  most 
expeditious  means  to  the  Assistant 
Administrator.  Congressional  Relations 
Office  (Code  XC).  .NASA  Headquarters, 
for  approval  and  release.  (See  1805.303- 
-0) 

PART  1810— SPECIFICATIONS, 
STANDARDS.  AND  OTHER  PURCHASE 
DESCRIPTIONS 

9.  Part  1810  is  amended  as  set  forth 
below: 

a.  Section  1810.002-70  is  revised  to 

read  as  follows: 

1810.002-70     NASA  policy. 

Whenever  a  specification  is  deemed 
inadequate,  immediate  action  shall  be 
taken  under  established  procedures  to 
amend  or  revise  the  specification  in 
order  to  obviate  the  necessity  for 
repeated  departures  from  the 
speciTication. 

b.  In  1810.004.  paragraph  (a)  is  revised 
to  read  as  follows: 

1810.004    Selecting  specifications  or 
descriptions  for  use. 

(a)  As  required  by  FAR  10.004(e), 
appropriate  preservation,  packagmg, 
packing,  and  marking  requirements  will 
be  included  in  contracts.  The  services  of 
packaging  technicians  shall  be  used  to: 

(1)  Develop  preservation,  packaging, 
packing,  and  marking  requirements  for 
individual  procurements,  and 

(2)  Assist  in  evaluating  the 
reasonableness  of  contractors' 
packaging,  packing,  and  marking  cost 
estimates  or  charges. 

•         •         •         •         • 

c.  In  1810.004-71,  paragraphs  (a) 
through  (g)  are  revised  to  read  as 

follows: 

1 8 1 0.004-7 1     Brand  name  or  equal 
purchase  description. 

[a]  Purchase  descriptions  which 
contain  reftrences  to  one  or  more  brand 


name  products  followed  by  the  words 
"or  equal"  may  be  used  only  when 
authorized  by  FAR  10.004(b)(3)  and  in 
accordance  with  this  subpart  (see 
1810.008-70.  1810.011  and  1852.210-70). 

(b)  The  words  "or  equal"  should  not 
be  added  when  it  has  been  determined 
under  paragraph  (a)  above  that  only  a 
particular  product  meets  the  essential 
requirements  of  the  Government,  as.  for 
example,  where  the  required  supplies 
can  be  obtained  only  from  one  source 
(see  FAR  6.302-1). 

(c)  Where  feasible,  all  known 
acceptable  brand  name  products  should 
be  referenced.  Where  a  "brand  name  or 
equal"  purchase  description  is  used, 
prospective  contractors  must  be  given 
the  opportunity  to  offer  products  other 
than  those  specifically  referenced  by 
brand  name  if  such  other  products  will 
meet  the  needs  of  the  Government  in 
essentially  the  same  manner  as  those 
referenced. 

(d)  "Brand  name  or  equal"  purchase 
descriptions  should  set  forth  those 
salient  physical,  functional,  or  other 
characteristics  of  the  referenced 
products  which  are  essential  to  the 
needs  of  the  Government.  For  example, 
where  interchangeability  of  parts  is 
required,  such  requirement  should  be 
specified.  Purchase  descriptions  should 
contain  the  fallowing  characteristics,  in 
addition  to  those  at  FAR  10.004(b)(1),  to 
the  extent  available,  and  include  such 
other  information  as  is  necessary  to 
describe  the  item  required: 

(1)  Complete  common  generic 
identification  of  the  item  required; 

(2)  Applicable  model,  make,  or  catalog 
number  for  each  brand  name  product 
referenced,  and  identity  of  the 
commercial  catalog  in  which  it  appears; 
and 

(3)  Name  of  manufacturer,  producer, 
or  distributor  of  each  brand  name 
product  reference  (and  address  if 
company  is  not  well  known). 

(e)  When  necessary  to  describe 
adequately  the  item  required,  an 
applicable  commercial  catalog 
description,  or  pertinent  extracts 
therefrom,  may  be  used  if  such 
description  is  identified  in  the 
solicitation  as  being  that  of  the 
particular-named  manufacturer, 
producer,  or  distributor.  The  contracting 
officer  will  insure  that  a  copy  of  any 
catalogs  referenced  (except  parts 
catalogs)  is  available  on  request  for 
review  by  offerors  at  the  contracting 
office. 

(f)  When  a  solicitation  contains  a 
"brand  name  or  equal"  purchase 
description,  bidders  who  offer  brand 
name  products  referenced  in  such 
description  shall  not  be  required  to 
furnish  bid  samples  of  the  referenced 
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brand  name  products:  however, 
solicitations  may  require  the  submission 
of  bid  samples  in  the  case  of  offerors 
proposing  "or  equal"  products. 

(g)  Proposals  offering  products  which 
differ  from  brand  name  products 
referenced  in  a  "brand  name  or  equal" 
purchase  description  shall  be 
considered  for  award  where  the 
contracting  officer  determines  under  the 
clause  in  1852.210-70  that  the  offered 
products  meet  the  salient  characteristics 
required  by  the  solicitation.  Offers  shall 
not  be  rejected  because  of  minor 
differences  in  design,  construction,  or 
features  which  do  not  affect  the 
suitability  of  the  products  for  their 
intended  use. 
*         «         *         •        * 

d.  Sections  1810.008  and  1810.008-70 
are  revised  to  read  as  follows; 

1810.008    Identification  and  availability  of 
specifications. 

Each  solicitation  shall  be 
accompanied  by  the  applicable 
specifications,  standards,  plans, 
drawings,  and  other  pertinent 
documents,  or  shall  state  where  such 
documents  may  be  obtained  or 
examined. 

1810.008-70    Brand  name  or  equal  awards. 

Award  documents  shall  identify  or 
incorporate  by  reference  an 
identification  of  the  specific  products 
which  the  contractor  is  to  furnish.  Such 
identification  shall  include  any  brand 
name  and  make  or  model  number, 
descriptive  material,  and  any 
modifications  of  brand  name  products 
specified  in  the  solicitation.  Included  in 
this  requirement  are  those  instances 
where; 

(a)  The  description  of  the  end  item 
contains  "brand  name  or  equal" 
purchase  descriptions  of  component 
parts  or  of  accessories  related  to  the  end 
item;  and 

(b)  The  clause  at  1852.210-70  as 
applicable  to  such  component  parts  or 
accessories  (see  1810.004-70(i)). 

PART  1812— CONTRACT  DELIVERY 
OR  PERFORMANCE 

10.  Subpart  1812.1  is  amended  by 
adding  to  1812.104-70  paragraph  (c)  to 
read  as  follows: 

1812.104-70    Additional  clauses. 
*         •         «         •         • 

(c)  The  contracting  officer  shall  insert 
the  clause  at  1852.212-72,  Partial 
Shipments,  in  solicitations  and  contracts 
when  a  quantity  specified  for  a  line  item 
to  be  delivered  is  more  than  one  unit 
and/or  when  the  schedule  contains 
more  than  one  line  item  to  be  delivered, 
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and  partial  shipments  by  the  contractor 
will  not  adequately  meet  the 
Government's  overall  needs. 

PART  1813— SMALL  PURCHASE  AND 
OTHER  SIMPLIFIED  PURCHASE 
PROCEDURES 

n.  In  Subpart  1813.3, 1813.303  is 
revised  to  read  as  follows: 


1813.303 
orders. 


Preparation  btkI  axacutlon  of 


Orders  incorporating  the  fast  payment 
procedure  may  be  issued  on  Optional 
Form  347,  Order  for  Supplies  or 
Services,  or  on  any  other  Center- 
prescribed  purchase  order  form. 

1813.403-70    [Amended] 

12.  !r.  1813.403-70.  paragraph  (c)(2)  is 
revised  by  removing  the  word 
"paragraph"  in  the  last  sentence. 

PART  1815— CONTRACTING  BY 
NEGOTIATION 

13.  Subpart  1815.8  is  amended  as  set 
forth  below: 

a.  Section  1815.80S-5(a)  is  revised  to 
read  as  follows; 

1 8 1  S.805-5    Field  pricing  support 

(a)  A  field  pricing  report  shall  be 
obtained  in  accordance  with  FAR 
15.805-5(a)(l)  except  that  for  cost 
reimbursement,  cost  sharing,  cost-plus- 
award-fee,  or  cost-plus-fixed-fee  types 
of  contracts  the  requirement  for 
obtaining  a  field  pricing  report  is 
$1,000,000. 
•         •         .         .         . 

b.  Sections  1815.870-1  and  1815.870-2 
are  revised  to  read  as  follows; 

1815J70-1     General 

When  subcontracts  have  been  placed 
on  a  price  redetermination  or  fixed-price 
incentive  basis  and  the  prime  contract  is 
to  be  repriced,  if  may  be  appropriate  to 
negotiate  a  firm  prime  contract  price, 
even  though  the  contractor  has  not  yet 
established  final  subcontract  prices.  The 
contracting  officer  may  do  this  when 
convinced  the  amount  included  for 
subcontracting  is  reasonable,  e.g.,  where 
realistic  cost  or  pricing  data  on 
subcontract  efTorts  is  available. 
However,  even  though  the  available  cost 
data  is  highly  indefinite  and  there  is  a 
distinct  chance  that  one  or  more  of  the 
subcontracts  eventually  may  be 
redetermined  at  prices  that  are  lower 
than  those  predicted  in  redetermining 
the  prime  contract  price,  other 
circumstances  may  require  the  prompt 
negotiation  of  the  final  contract  price.  In 
such  a  case,  the  contract  modification 
which  evidences  the  revised  contract 
price  should  provide  for  adjustment  of 
the  total  amount  paid  or  to  be  paid 


under  the  contract  on  account  of 
subsequent  redetermination  of  the 
specified  subcontracts.  This  may  be 
done  by  including  m  the  contract 
modification  the  clause  prescribed  at 
1815.870-2. 

1815.870-2     NASA  contract  clause. 

Inseri  the  clause  at  1852.215-71, 
Adjustment  for  Subcontract  Price 
Redetermination,  in  contract 
modifirations  that  reflect  a  repricing  of 
the  prime  contract  when  one  or  more 
subcontracts  thereunder  is  on  a  price 
redetermination  or  fixed-price  incentive 
basis  and  the  prime  contractor  has  not 
established  final  prices  for  any  such 
subcontracts. 

PART  1816— TYPES  OF  CONTRACTS 

14.  Part  1816  is  amended  as  set  forth 
below; 

a.  In  Subpart  1816.2,  1816.205-4  is 
revised  to  read  as  follows: 

1816.203-4    Contract  clauses. 

(a)  When  neither  of  the  clauses 
prescribed  in  FAR  16.203^(a)  or  (b)  is 
appropriate,  the  contracting  officer  may 
use  one  of  the  clauses  at  1852.216-7001 
or  1852.216-7002  in  accordance  with 
following  instructions; 

(1 )  Economic  price-adjustment  for 
basic  steel,  aluminum,  brass,  bronze,  or 
copper  mill  products.  The  price- 
adjustment  clause  at  1852.216-7001  is 
authorized  for  use  in  supply  contracts 
for  basic  steel,  aluminum,  brass,  bronze. 
or  copper  mill  products  such  as  sheets, 
plates,  and  bars,  when  all  of  the 
conditions  in  FAR  16.203^(a)  (i)  through 
(iii)  have  been  met.  The  ten  percent 
figure  in  subparagraph  (cl(l)  of  the 
clause  shall  not  be  exceeded  unless 
approved  by  the  Procurement  Officer. 
No  adjustment  under  this  clause  shall  be 
made  in  the  contract  price  until  the 
requested  adjustment  has  been  verified 
by  the  contracting  officer  m  accordance 
with  the  criteria  in  FAR  15.804-3(c)  and 
as  required  by  subparagraph  (c)(4)  of  the 
clause. 

(2)  Economic  price  adjustment  for 
nonstandard  steel  items. 

The  price  adjustment  clause  at 
1852.216-7002  is  authorized  for  use  in 
fixed-price  supply  contracts  when  (i)  the 
contractor  is  a  steel  producer  and 
actually  manufactures  the  standard  steel 
mill  item  referred  to  in  paragraph  (d)  of 
the  clause  and  (ii)  the  items  being 
procured  are  nonstandard  steel  items 
made  wholly  or  in  part  of  standard  steel 
mill  items.  The  110%  figure  in  paragraph 
(e)  of  the  clause  shall  not  be  exceeded 
unless  approved  by  the  Procurement 
Officer  after  coordination  with  the 
installation  Financial  Management 
Officer, 


(b)  The  contracting  officer  shall  also 
coordinate  with  the  installation 
Financial  Management  Officer  before 
exceeding  the  ten  percent  limit  in 
subparagraph  (c)(1)  of  the  clauses  at 
FAR  52.216-2.  52.216-3,  and  52.216-4. 

(c)  The  contracting  officer  may  modify 
the  clause  at  FAR  52.216-4  for  use  in 
sealed  bid  procurements. 

(d)  This  paragraph  applies  to 
adjustments  based  on  cost  indexes  of 
labor  or  material. 

(1)  All  economic  price  adjustment 
clauses  using  cost  indexes  require 
advance  approval  by  the  Assistant 
Administrator  for  Procurement. 
Requests  for  such  approval  shall  be 
submitted  to  the  Office  of  Procurement, 
NASA  Headquarters,  Code  HC. 

(2)  The  following  factors  may  be 
considered  in  preparing  a  price 
adjustment  clause  ;n  situations  meeting 
the  criteria  of  FAR  16.203-4(d); 

(i)  The  clause  should  not  be  overly 
complex. 

(ii)  The  clause  normally  should  not 
provide  either  a  ceiling  or  a  floor  for 
adjustment  unless  adjustment  is  based 
on  an  index  below  the  four-digit  level  of 
the  Bureau  of  Labor  Statistics  Producer 
Price  Index  or  the  Wage  and  Income 
Series  by  Standard  Industrial 
Classification  (Labor). 

(ill)  The  clause  normally  should  cover 
all  potential  economic  fiuctuations 
within  the  original  contract  period  of 
performance. 

(iv)  The  clause  must  have  a  positive 
and  accurate  identification  of  the 
applicable  index(es)  upon  which 
adjustments  will  be  based  and  must 
provide  an  alternative  in  the  event 
publication  of  the  designated  index  is 
discontinued.  The  alternative  might 
include  the  substitution  of  another 
index,  if  the  time  remaining  would 
justify  it  and  an  appropriate  index  is 
reasonably  available,  or  some  other 
method  for  repricing  of  the  remaining 
portion  of  the  work  to  be  performed. 
There  normally  should  not  be  any  need 
to  make  an  adjustment  if  computation  of 
the  identified  index  is  altered:  however. 
provision  may  be  made  to  adjust  the 
economic  fiuctuation  computations  if 
there  is  such  a  substantial  alteration  to 
the  method  of  computing  the  index  as  to 
negate  the  original  intent  of  the  parties. 
When  an  index  to  be  used  is  subject  to 
revision  [eg.,  the  Bureau  of  Labor 
Statistics  Producer  Price  Indexes),  the 
economic  price  adjustment  clause  shall 
further  specify  that  any  economic  price 
adjustment  shall  be  based  upon  the 
applicable  revised  index. 

(v)  An  index  should  be  structured  to 
encompass  a  large  sample  of  relevant 
items,  yet  bear  a  logical  relationship  to 
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the  type  of  contract  costs  measured.  The 
basis  of  the  index  should  not  be  so  large 
and  diverse  that  it  is  significantly 
affected  by  fluctuations  not  relevant  to 
contract  performance,  yet  must  be  broad 
enough  so  as  to  assure  the  minimal 
effect  of  any  single  company,  including 
the  anticipated  contractors. 

(vi)  Not  more  than  two  indexes 
normally  should  be  used:  i.e.,  one  for 
labor  (direct  and  indirect)  and  one  for 
material  (direct  and  indirect). 

(vii)  The  clause  must  establish  and 
properly  identify  a  base  period 
comparable  to  the  contract  periods  for 
which  adjustments  are  to  be  made  as  a 
reference  point  for  application  of  an 
index. 

(viii)  The  clause  should  provide  for 
adjustment  from  the  beginning  of  the 
contract  or  from  such  period  of  time  that 
the  rate  of  expenditure  is  commensurate 
with  the  administrative  cost  and  effort 
to  adjust,  but  it  should  not  provide  for 
adjustment  beyond  the  original  contract 
performance  period. 

(ix)  The  expenditure  profile  for  both 
labor  and  material  should  be  based  on  a 
predetermined  rate  of  expenditure 
(expressed  as  the  percentage  of  material 
or  labor  usage  as  it  relates  to  total 
contract  price)  in  lieu  of  actual  cost 
incurred.  If  the  clause  is  to  be  used  in  a 
competitive  procurement,  the  labor  and 
material  allocations,  with  r3gard  to  both 
mix  and  percentage  rate  of  expenditure, 
shall  be  determined  by  the  contracting 
officer  in  a  manner  which  approximates, 
as  nearly  as  possible,  the  average- 
expenditure  profile  of  all  companies  to 
be  solicited.  If  the  clause  is  to  be  used  in 
an  other-than-competitive  procurement, 
the  labor  and  material  allocations 
determined  by  the  contracting  officer 
may  be  subject  to  negotiation  and 
agreement. 

(x)  The  clause  should  state  the 
percentage  of  the  contract  price  subject 
to  price  adjustment.  Normally, 
adjustments  would  not  be  applied  to  the 
profit  portion  of  the  contract. 
Additionally,  the  labor  and  material 
portions  of  the  contract  must  be 
examined  to  exclude  any  areas  that  do 
not  require  adjustment.  It  may  not  be 
necessary,  for  example,  to  include  all 
subcontracting  because  some  of  the 
subcontracting  could  be  for  short 
periods  of  time  during  the  early  life  of 
the  contract.  It  may  be  possible  to 
exclude  certain  areas  of  overhead  from 
escalation  protection;  e.g..  depreciation 
charges,  prepaid  insurance  costs,  rental 
costs,  leases,  certain  taxes,  and  utility 
charges.  Consideration  also  should  be 
given  to  including  economic-fluctuation 
protection  covering  that  portion  of  labor 
for  the  period  of  time  for  which  a 
definitive  union  agreement  exists 


without  additional  factoring  for  such 
things  as  cost  of  living  increases.  Care 
should  be  taken  to  allocate  to  labor  and 
material  only  those  costs  likely  to  be 
affected  by  fluctuations  in  the  economy. 
That  portion  of  the  contract  determined 
to  be  proper  for  economic-fluctuation 
protection  shall  then  be  allocated  to 
specific  periods  of  time  (e.g.,  quarterly, 
semiannually)  based  on  the  most- 
probable  expenditure  or  commitment 
basis  (expenditure  profile). 

(xi)  The  clause  should  provide  for 
definite  times  or  positive  events  for 
price  adjustments.  Adjustments  should 
be  of  a  frequency  that  will  afford  the 
contractor  appropriate  economic  relief 
without  at  the  same  time  creating  a 
burdensome  administrative  effort.  The 
adjustment  period  should  normally 
range  from  a  minimum  of  quarterly  to  a 
maximum  of  annually, 

(xii)  When  the  contract  contains  cost 
incentives,  any  sums  paid  to  the 
contractor  because  of  economic  price 
adjustment  provisions  shall  be 
subtracted  from  the  total  of  the 
contractor's  allowable  cost  for  the 
purpose  of  establishing  the  total  costs  to 
which  the  cost  incentive  provisions 
apply.  If  the  incentive  arrangement  is 
cited  in  percentage  ranges  rather  than 
dollar  ranges  above  and  below  target 
costs,  the  economic  price  adjustment 
clause  should  be  structured  to  maintain 
the  original  contract  incentive  range  in 
dollars. 

(xiii)  The  economic  price  adjustment 
clause  should  provide  that  once  the 
labor  and  material  allocations  have 
been  established,  they  remain  fixed 
through  the  life  of  the  contract  and  are 
not  modified  except  in  the  event  of 
partial  termination  of  the  contract.  The 
clause  should  state  that  pricing  actions 
pursuant  to  the  changes  clause  or  other 
provisions  of  the  contract  will  be  priced 
as  though  there  were  no  provision  for 
economic  price  adjustment. 

(e)  Consistent  with  the  factors  in 
subparagraph  (d)(2)  above,  and  to 
properly  allocate  risk,  the  contracting 
officer  may  determine  it  appropriate  to 
provide  for  certain  economic  price 
adjustment  arrangements  between  the 
prime  contractor  and  subcontractors.  In 
such  circumstances,  a  provision  for 
incorporation  of  price  adjustment 
clauses  in  specified  subcontracts  should 
be  included  in  the  price  adjustment 
provision  of  the  prime  contract. 

(f)  When  economic  price  adjustment 
provisions  are  included  in  contracts  that 
do  not  require  submission  of  cost  or 
pricing  data  (see  FAR  15.804-2),  it  is  the 
responsibility  of  the  contracting  officer 
to  obtain  adequate  information  to 
establish  the  base  line  from  which 
adjustments  will  be  made.  In  addition. 


UM  I 


the  contracting  officer  may  require 
verification  of  the  data  submitted  to  the 
extent  considered  necessary  to  permit 
reliance  upon  it  as  a  reasonable  base 
line. 

(g)  The  contracting  officer  shall  insert 
the  provision  at  1852.216-7003, 
Evaluation  of  Offers  Subject  to 
Economic  Price  Adjustment,  in  all 
solicitations  and  contracts  that  contain 
an  economic  price  adjustment  clause. 

b.  In  Subpart  1816.3, 1816.303  is 
revised  to  read  as  follows: 

1816.303    Cost-sharing  contracts. 

The  following  basic  guidelines  apply 
to  research  contracts  resulting  from 
unsolicited  proposals,  and  to 
supplements  to  such  contracts  which 
require  additional  funding. 

(a)  When  cost-sharing  is  applicable. 
(1)  Except  as  provided  in  subparagraphs 
(b)  (1)  and  (2)  below,  cost  sharing  by 
non-Federal  organizations  is  mandatory 
in  any  contract  for  basic  or  applied 
research  resulting  from  an  unsolicited 
proposal. 

(2)  Cost  sharing  by  non-Federal 
organizations  in  contracts  other  than 
those  described  in  subparagraph  (a)(1) 
above  may  be  accepted  when 
voluntarily  offered  by  a  performing 
organization. 

(b)  When  cost  sharing  is  not 
applicable.  (1)  Cost  sharing  is  not 
applicable  to  contracts  for  basic  or 
applied  research  resulting  from  an 
unsolicited  proposal  when  the  offeror 
certifies  in  writing  to  the  contracting 
officer  that  it  has  no  commercial, 
production,  educational,  or  service 
activities  on  which  to  use  the  results  of 
the  research,  and  no  means  of 
recovering  any  cost  sharing  on  such 
projects.  In  these  situations,  where  there 
is  no  measurable  gain  to  the  performing 
organization,  there  is  no  mutuality  of 
interest,  and  it  would  not  be  equitable 
for  the  Government  to  require  cost 
sharing. 

(2)(i)  The  activifies  of  educational 
institutions  under  NASA  research 
grants,  cooperative  agreements,  and 
contracts  are  of  benefit  only  to  NASA 
and  normally  would  not  justify  cost 
sharing;  i.e..  NASA's  normal  policy  of 
reimbursing  universities  fully  for 
research  performed  on  its  behalf  would 
apply.  However,  to  establish  on  a  case- 
by-case  basis  that  there  is  no  clear 
indication  of  significant  future  benefit  or 
measurable  gain,  and  that  cost  sharing 
does  not  apply,  the  contracting  officer 
shall  document  the  file  with  a 
determination  that  is  substantively  the 
same  as  that  required  in  subparagraph 
(b)(1)  above.  The  determination  shall 
identify  the  information  on  which  it  is 
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based.  If  the  determination  cannot 
reasonably  be  made  from  the  available 
material,  the  contracting  officer  shall 
request  the  offeror  to  certify  as  in 
subparagraph  (b)(1)  above.  Blanket 
procedures  shall  not  be  established  for 
obtaining  certifications  from  offerors  for 
all  cases  on  a  routine  basis. 

(ii)  Cost  sharing  by  educational 
institutions  may  nevertheless  be 
accepted  when  voluntarily  offered; 
provided,  the  institution  is  aware  of 
NASA's  policy  that  the  amount  of  cost 
sharing  is  not  a  factor  in  the 
determination  to  support  a  given 
proposal. 

(c)  Amount  of  cost  sharing.  (1) 
Educational  institutions  and  affiliated 
not-for-profit  institutions. 

(i)  Cost  sharing  for  such  institutions 
normally  varies  from  one  percent  to  as 
much  as  five  percent  of  the  cost  of  the 
project.  Cost  sharing  normally  is 
appropriate  if  it  falls  within  the  one  to 
five-percent  range. 

(ii)  NASA  does  not  request  inclusion 
of  cost-sharing  information  in  proposals 
from  educational  institutions.  If  cost 
sharing  is  determined  applicable,  a  cost- 
sharing  offer  will  be  requested  during 
negotiations. 

(2)  Other  performing  organizations,  (i) 
Cost  sharing  for  organizations  other 
than  those  in  subparagraph  (c)(1)  above 
may  be  any  percentage  of  the  research 
cost.  Mutuality  of  interest  in  the  results 
of  the  work  being  performed  is  of 
primary  significance  in  assessing  the 
appropriateness  of  any  particular  level 
of  cost  sharing. 

(ii)  Factors  which  may  be  considered 
in  determining  mutuality  of  interest 
include — 

(A)  The  potential  of  the  contractor  to 
recover  its  contribution  from  non 
Federal  sources; 

(B)  The  extent  to  which  the  particular 
area  of  research  requires  special 
stimulus  in  the  national  interest:  and 

(C)  The  extent  to  which  a  research 
effort  or  result  is  likely  to  enhance  the 
contractor's  capability,  expertise,  or 
competitive  position. 

(d)  Implementation — (1)  Payment  of 
fee  or  profit.  No  fee  or  profit  will  be  paid 
to  a  cost-sharing  contractor,  and  only  an 
agreed  portion  of  allowable  costs  will  be 
reimbursed. 

(2)  Method  of  cost  sharing.  Cost 
sharing  shall  be  accomplished  by  a 
contribution  of  part  or  all  of  one  or  more 
elements  of  the  allowable  cost  of  the 
work  being  performed  and  normally 
shall  be  expressed  as  a  stated  minimum 
percentage  of  the  total  allowable  costs 
of  the  project.  Costs  so  contributed  may 
not  be  charged  to  the  Government  under 
any  other  grant  or  contract  (including 
allocation  to  other  grants  or  contracts  as 


part  of  an  independent  research  and 
development  program). 

(3)  Documentation.  Grant,  cooperative 
agreement,  and  contract  files  shall 
contain  appropriate  documentation  of 
the  reasons  for  cost  sharing  and  8upp>ort 
for  the  amount  of  cost  sharing  agreed 
upon.  For  educational  institutions,  the 
reasons  for  cost  sharing  exceeding  five 
percent  or  the  amount  originally  offered 
shall  be  documented. 

c.  In  Subpart  1816.6,  1816.603-71  is 
revised  to  read  as  follows: 

1 8 1 6.603-7 1     Authority  to  approve  th« 
issuance  of  a  letter  contract 

(a)  Letter  contracts  having  an 
estimated  definitive  contract  amount 
below  the  dollar  thresholds  specified  in 
1807.7102. 

(1)  Authority  to  approve  the  issuance 
of  such  letter  contract  is  delegated  to  the 
procurement  officers.  The  request  for 
approval  shall  include  the  following: 

(i)  Name  and  address  of  proposed 
contractor. 

(ii)  Location  where  contract  is  to  be 
performed. 

(iii)  Contract  number,  includmg 
modification  number,  if  applicable. 

(iv)  Brief  description  of  the  work  or 
services  to  be  performed. 

(v)  Performance  period  or  delivery 
schedule. 

(vi)  Amount  of  letter  contract. 

(vii)  Performance  period  of  letter 
contract. 

(viii)  Estimated  total  amount  of 
definitive  contract. 

(ix)  Type  of  definitive  contract  to  be 
executed;  e.g.,  fixed-price,  cost-plus- 
award-fee. 

(x)  Statement  that  the  definitive 
contract  will  contain  all  required 
clauses  or  that  deviations  therefrom 
have  been  approved. 

(xi)  Statement  as  to  the  necessity  and 
advantage  to  the  Government  of  the 
proposed  letter  contract, 

(21  The  Procurement  Officer  shall 
provide  a  copy  of  the  approval  to  issue  a 
letter  contract,  along  with  the 
documentation  required  in  paragraph 
(a)(1)  above,  to  the  Assistant 
Administrator  for  Procurement  (Code 
HS)  within  10  days  of  approval. 

(3)  The  Procurement  officer  shall 
notify  the  Assistant  Administrator  for 
Procurement  (Code  HS)  of  the  date  of 
definition  and  contract  amount, 

(b)  Letter  contracts  having  an 
estimated  definitive  contract  amount 
equal  to  or  exceeding  the  dollar 
thresholds  specified  in  1807.7102.  (1) 
Requests  for  authority  to  issue  such 
letter  contracts  shall  be  signed  by  the 
Procurement  Officer  and  submitted  to 
the  Assistant  Administrator  for 
Procurement  (Code  HSJ.  They  shall 


include  the  information  cited  in 
paragraph  (a)(1)  above, 

(2)  Any  modification  made,  prior  to 
definitization,  to  a  letter  contract  that 
was  approved  by  the  .Assistant 
Administrator  for  Procurement  must  be 
approved  by  the  Assistant 
Administrator  for  Procurement,  When  a 
letter  contract  was  approved  by  the 
Procurement  O.fficer.  any  modification 
made  to  it,  prior  to  definitization.  that 
increases  the  estimated  definitized 
contract  amount  to  or  above  the  dollar 
thresholds  specified  in  1807.7102  must 
have  the  prior  approval  of  the  Assistant 
Administrator  for  Procurement. 

(3)  Promptly  upon  receipt  of  a  request 
to  issue  a  letter  contract,  the  Assistant 
Administrator  for  Procurement  will 
obtain  the  concurrence  or  comments  of 
cognizant  Officials-in-Charge  of 
Headquarters  Offices  and  then  advise 
the  Procurement  Officer  of  the 
disposition  of  the  request, 

1616.702     [Removed) 

d.  In  Subpart  1816.",  1816.702  is 
removed, 

PART  1822— APPLICATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 

15,  Subpart  1822,6  is  amended  by 
revising  1822.608-5  to  read  as  follows: 

1822.608-5     Award 

FAR  22.608-5(b)  shall  not  apply  to 
NASA, 

PART  1823— ENVIRONMENT, 
CONSERVATIONS,  AND 
OCCUPATIONAL  SAFETY 

16.  Subpart  1823.70  is  amended  as  set 
forth  below: 

a.  In  1823.7002,  paragraph  (d)(l)(vii)  is 
revised  to  read  as  follows; 

1823.7002     ResponsitMlity. 

•  ■  •  «  ■ 

(d)  •  *  • 

(1)  *  *  * 

(vii)  Activities  which  may  (by  either 
direct  or  secondary  effect)  adversely 
affect  the  work  environment  due  to  the 
use  of  ionizing  radiation,  microwaves, 
noise,  lasers,  ultraviolet,  and  infrared 
sources. 


PART  1832 — CONTRACT  FINANCING 

17.  Subpart  1832.1  is  amended  as  set 
forth  below: 

a.  In  1832.111-70.  paragraph  (e)  is 
added  to  read  as  follows: 

1832.111-70    NASA  contract  clauses. 
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(e)  The  contracting  office  shall  insert 
the  clause  at  1852.232-79,  Payment  for 
On-site  Preparatory  Costs,  in 
solicitations  and  contracts  for 
construction  on  a  fixed-price  basis 
where  progress  payments  are 
contemplated  and  pro  rata  payment  of 
these  costs  to  the  contractor  is 
appropriate. 

1S32.171    [Removed] 

b.  Section  1832.171  is  removed. 

PART  1842— CONTRACT 
ADMINISTRATION 

18.  Part  1842  is  amended  as  set  forth 
below: 

a.  In  Subpart  1842.1. 1842.101  and 
1842.173  are  revised  to  read  as  follows: 

1842.101     Policy. 

It  is  NASA  policy  to  make  optimum 
use  of  the  contract  administration  audit 
and  related  support  functions  available 
from  the  Department  of  Defense  (DOD) 
and  other  Government  agencies.  NASA 
agreements  with  Government  agencies 
regarding  the  delegation  and 
performance  of  contract  administration 
and  related  field  support  functions  are 
the  responsibility  of  the  Governmental 
Affairs  Division  (Code  LD).  However, 
questions  may  be  directed  to  the 
Procurement  Policy  Division  (Code  HP). 
NASA  shall  retain  technical  direction  of 
all  contracts  awarded  regardless  of  the 
agency  responsible  for  contract 
administration. 

1842.173    Reimbursement  for  contract 
administration  services. 

The  basis  for  reimbursement  to  DOD 
for  contract  administration  and  related 
support  services  is  the  NASA-DOD 
agreement.  Budgeting,  funding,  and 
payment  for  these  services  will  be 
accomplished  in  accordance  with  NMI 
7410.1,  Budgeting,  Funding  and  Payment 
for  Contract  Administration  and  Related 
Field  Services  Performed  by  Others. 
Budgeting,  funding,  and  payment  of 
carrier  bills  of  lading  for  transportation 
performed  as  a  result  of  a  traffic 
management  delegation  are  the 
responsibihty  of  the  NASA  installation 
issuing  the  delegation. 

b.  Subpart  1842.2  is  amended  by 
revising  paragraph  (d)  of  1842.202-70  to 
read  as  follows: 

1842.202-70    Delegations  to  contract 
administration  offices. 

•  •  *  *  • 

(d)  Industrial  security.  NAS.A 
industrial  security  policies  and 
procedures  are  set  forth  in  NMI  1650.1. 
Industrial  Security  Policies  and 
Procedures,  which  stipulates  that  the 
industrial  security  function  on  NASA 


contracts  will  be  performed 
automatically  by  DOD.  The  basis  for 
DOD  performance  of  this  function  is  the 
NASA/DOD  Agreement.  Nonindustrial 
security  functions,  which  are  the 
responsibility  of  the  NASA  contracting 
officer,  may  be  delegated  to  DOD  at  the 
option  of  the  NASA  contracting  officer 
and  shall  be  delegated  when  contract 
performance  is  to  be  accomplished  at 
another  NASA  installation  (see  section 
1842.171).  These  contracting  officer 
security  functions,  when  delegated  to 
DOD  or  to  another  NASA  installation, 
shall  be  specifically  identified  on  NASA 
Form  1430A. 

•  •  •  •  * 

c.  Subpart  1842.70  is  added  to  read  as 
follows: 

Subpart  1842.70 — Technical  Direction 

1842.7001    Contract  clause. 

(a)  The  contracting  officer  shall  insert 
the  clause  at  1852J42-70,  Technical 
Direction,  in  cost  reimbursement 
solicitations  and  contracts  where  the 
contracting  officer  determines  that  it  is 
necessary  to  issue  direction  to  the 
contractor  within  the  scope  of  the 
contract  in  order  to  accomplish  the 
contract  requirements  effectively.  This 
clause  is  not  authorized  for  use  with 
institutions  of  higher  education  and 
other  non-profit  organizations. 

(b)  If  the  contract  includes  FAR 
52.243-7.  Notification  of  Changes  (see 
FAR  43.106),  the  contracting  officer  shall 
use  Alternate  I  to  the  clause.  This 
alternate  substitutes  paragraph  (d)  of 
the  clause  in  order  to  use  the  procedures 
in  the  Notification  of  Changes  clause 
when  the  contractor  believes 
nontechnical  direction  changes  have 
been  issued. 

PART  1845— GOVERNMENT 
PROPERTY 

19.  Subpart  1845.1  is  amended  as  set 
forth  below: 

a.  In  1845.102-70,  paragraph  (a)(3)  is 
revised  to  read  as  follows: 

1845.102-70    Procedures. 

(a)-  •  • 

(3)  Requirement  that  additional 
facilities  to  be  provided  by  the 
Government  be  described  and  identified 
by  category,  such  as  "Land," 
"Buildings,"  and  "Equipment"  (see 
Subpart  1845.71). 

*  •  •  •  • 

b.  In  1845.106-70,  paragraph  (d)  is 
revised  to  read  as  follows: 

1845.106-70    NASA  contract  clauses. 

•  •  «  «  • 

(d)  The  clause  at  1852.245-73, 
Financia  Reporting  of  Government- 


UM  I 


Owned/Contractor-Held  Property,  shall 
be  inserted  in  all  contracts  except  where 
it  is  virtually  certain  that  Government 
property  will  not  be  furnished  to  or 
acquired  by  the  contractor  (i.e.,  as  in 
most  study  contracts  and  certain 
contracts  for  services),  or  where  the 
only  property  to  be  provided  is  provided 
for  the  purpose  of  repair  or  servicing 
(see  1852.245-72),  or  where  all  property 
to  be  provided  is  subject  to  the  clause  at 
1852.245-71,  Installation  Provided 
Government  Property  (see  paragraph  (b) 
above).  Reporting  shall  be  on  an  annual 
basis  except  in  those  instances  in  which 
an  on-site  contractor  is  performing 
property  acquisition  and  management 
for  the  Government.  In  such  cases  more 
frequent  reporting  may  be  required  and 
the  contracting  officer  shall  use  the 
clause  with  its  Alternate  I  (monthly 
reporting)  or  Alternate  II  (quarterly 
reporting)  as  appropriate.  The  address 
and  office  code  of  a  single  organization 
within  the  cognizant  NASA  installation 
which  has  been  designated  as  the  focal 
point  for  control  and  distribution  of  the 
NF 1018  shall  be  inserted  in  the  clause. 

c.  Section  1845.106-71  is  added  to  read 
as  follows: 

1 845. 1 06-7 1    Plant  reconversion  and  plant 
clearance. 

Any  solicitation  provision  or  contract 
clause  which  would  reserve  until  after 
award  of  a  contract  the  negotiation  of 
costs  for  plant  reconversion  or  plant 
clearance  must  be  approved  by  the 
Assistant  Administrator  for 
Procurement. 

20.  Subpart  1845.5  is  amended  by 
revising  1845.505-14  to  read  as  follows: 

1 845.505- 1 4    Reports  of  Govemnient 
property. 

(a)  Property  accounts.  The 
contractor's  property  control  system 
shall  be  such  as  to  provide  the  dollar 
amount  of  Government  property  for 
which  the  contractor  is  accountable  in 
the  following  classifications  in 
accordance  with  the  instructions  in 
1845.71: 

(1)  Land  and  rights  therein. 

(2)  Buildings. 

(3)  Other  structures  and  facilities. 

(4)  Leasehold  improvements. 

(5)  Plant  equipment. 

(6)  Special  tooling. 

(7)  Special  test  equipment. 

(8)  MateriaL 

(9)  Space  hardware. 

(b)  Facilities,  special  tooling  and 
special  test  equipment.  The  contractor's 
property  control  system  shall  identify 
the  items  in  subparagraphs  (a)  (1) 
through  (7)  above  as  contractor-acquired 
or  Government-furnished. 
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(c)  The  material  and  space  hardware. 
The  contractor's  property  control  system 
shall  provide  the  dollar  value  of  items  in 
subparagraphs  (a)  (8)  and  (9)  above  for 
which  the  contractor  is  accountable. 
Reporting  of  material,  however,  is 
required  only  when  the  balance  on  hand 
at  the  end  of  the  reporting  period 
amounts  to  $75,000  or  more  .  Reporting 
of  space  hardware  is  required  only  by 
direction  of  the  contracting  officer. 

(d)  Submission  of  reports.  When 
required  by  the  contract  (see  1845.106- 
70(d)),  the  contractor  shall  submit  a 
Report  of  Govemment-OwTied/ 
Contractor-Held  Property,  NASA  Form 
1018,  in  accordance  with  the  instructions 
in  1845.71  and  the  contract  clause. 

21.  Subpart  1845.71  is  amended  by 
revising  the  introductory  text  and 
instructions  1  through  6  in  1845.7101  to 
read  as  follows: 

1 845.7 1 0 1     Instructions  for  the  preparation 
of  NASA  Form  1018. 

This  instruction  provides  guidance  in 
the  preparation  of  NASA  Form  1018  (see 
1853.3)  which  is  required  of  all 
contractors  that  have  been  furnished,  or 
have  acquired.  Government-owned 
property  under  the  terms  of  their 
contract.  The  classification  of  property, 
the  related  costs  to  be  reported,  and  the 
reporting  requirements  are  set  forth 
below: 

1.  Property  ClassiFication  Accounts 

The  following  property  classifications  and 
related  costs  apply  only  to  financial  reporting 
under  this  Form: 

(a)  Land.  The  classification  "land"  includes 
costs  of  land,  capital  improvements  thereto 
(except  buildings  and  other  structures  and 
facilities),  and  costs  incidental  to  the 
acquisition  and  preparation  of  land  for  use 
such  as  appraisal  fees,  clearing  costs, 
drainage,  grading,  landscaping,  plats  and 
surveys,  removal  and  relocation  of  the 
property  of  others  as  part  of  purchase 
contract,  removal  or  destruction  of  structures 
or  facilities  purchased  but  not  used,  and  legal 
fees  and  expenses. 

(b)  Buildings.  The  classification  "buildings' 
includes  costs  of  buildings,  improvements  to 
buildings,  and  fixed  equipment  which  is 
normally  required  for  the  functional  use  of 
the  building  and  becomes  permanently 
attached  to  and  made  a  part  of  the  building 
which  cannot  be  removed  without  cutting 
into  the  walls,  ceilings,  or  floors,  such  as 
plumbing,  heating  and  lighting  equipment, 
elevators,  central  air  conditioning  systems, 
and  built-in  safes  and  vaults.  It  also  includes 
the  cost  of  all  equipment  of  any  type  built-in. 
affixed  to.  or  installed  in  real  property  where 
the  installation  cost,  including  special 
foundations  or  unique  utilities  or  services,  or 
the  facility  restoration  cost  after  removal,  is 
substantial. 

(c)  Other  Structures  and  Facilities.  The 
classification  "other  structures  and  facilities  ' 
includes  costs  of  acquisitions  and 
improvements  of  other  structures  and 


facilities  such  as  airfield  pavements:  harbor 
and  port  facilities:  power  production  facilities 
and  distribution  systems:  reclamation  and 
irrigation  facilities:  flood  control  and 
navigation  aids;  storage,  industrial,  service, 
and  research  and  development  faciliUes  other 
than  buildings:  utility  systems  (heating, 
sewage,  water,  and  electncal)  when  they 
serve  several  buildings  and/or  structures: 
communication  systems;  traffic  aids:  roads 
and  bridges:  railroads:  monuments  and 
memorials:  and  other  nonstructural 
improvements  such  as  sidewalks,  parking 
areas,  and  fences.  It  also  includes  the  cost  of 
all  equipment  of  any  type  built-in.  affixed  to, 
or  installed  where  the  installation  cost 
including  special  foundations  or  unique 
utilities  or  services,  or  the  facility  restoration 
cost  after  removal  is  substantial. 

(d)  Leasehold  Improvements.  The 
classification  "leasehold  improvements ' 
includes  NASA-funded  costs  of  long-term 
capital  improvements  (more  than  3  years)  to 
leases,  rights,  interests,  and  privileges 
relating  to  land  such  as  easements,  nghts-of- 
way,  permits,  use  agreements,  water  nghts, 
air  rights,  and  mineral  rights.  It  also  includes 
the  NASA-funded  costs  of  improvements 
(costing  $5,000  or  more  and  determined  to  be 
a  capital  asset)  made  to  land,  buildings,  and 
other  structures  and  facilities  occupied  by  a 
NASA  contractor  but  leased  either  indirectly 
through  contract  or  directly  by  NASA  rather 
than  owTied  by  NASA.  However,  the  cost  of 
NASAnawned  buildings  and  other  structures 
and  facilities  (and  improvements  thereto  that 
meet  the  criteria  for  capitalization)  occupied 
by  a  NASA  contractor  and  located  on  land 
not  owned  by  NASA  shall  be  included  in  the 
appropriate  account(s)  described  in 
paragraphs  (a),  (b),  and  (c).  A  single 
improvement  shall  not  be  accomplished  in 
increments  of  less  than  $5,000  in  order  to 
avoid  adjustment  to  the  fixed  asset  accounts. 

(e)  Plant  Equipment  The  classification 
"plant  equipment"  includes  costs  of  personal 
property  of  a  capital  nature  (including 
equipment  machine  tools,  test  equipment 
[but  excluding  special  tooling,  special  test 
equipment  and  space  hardware — see 
paragraphs  (f),  (g).  and  (i),  furniture,  vehicles, 
and  accessory  and  auxiliary  items)  for  use  in 
manufacturing  supplies,  m  performing 
services,  or  for  any  administrative  or  general 
plant  purpose,  which — 

(1)  Has  a  unit  cost  of  $5,000  or  more: 

(2)  Has  a  useful  life  of  two  years  or  more; 
or 

(3)  Will  not  be  consumed  during  an 
experiment. 

(f)  Special  Tooling.  The  classification 
"special  tooling"  includes  the  cost  of  jigs, 
dies,  fixtures,  molds,  patterns,  taps,  gauges, 
other  equipment  and  manufacturing  aids,  all 
components  of  these  items,  and  replacement 
of  these  items,  which  are  of  such  a 
specialized  nature  that  without  substantial 
modification  or  alteration  their  use  limited  to 
the  development  or  production  of  particular 
supplies  or  parts  thereof  or  to  the 
performance  of  particular  services.  It  does 
not  include  the  cost  of  material,  special  test 
equipment,  facilities  (except  foundations  and 
similar  improvements  necessary  for  installing 
special  tooling),  general  or  special  machine 
tools,  or  similar  capital  items 


(g)  Special  Test  Equipment.  The 
classification  "special  test  equipment ' 
includes  costs  of  either  single  or  multipurpose 
integrated  test  units  engineered,  designed, 
fabncated.  or  modified  to  accomplish  special 
purpose  testing  in  performing  a  contract; 
items  or  assemblies  of  equipment  that  are 
interconnected  and  interdependent  so  as  to 
become  a  new  functional  entity  for  special 
testing  purposes.  It  does  not  include  costs  of 
material,  special  tooling,  facilities  (except 
foundations  and  similar  improvements 
necessarj'  for  installing  special  test 
equipment),  and  plant  equipment  items  used 
for  general  plant  testing  purposes. 

(h)  Material.  The  classification  "material" 
includes  costs  of  property  which  may  be 
incorporated  into  or  attached  to  an  end  item 
to  be  delivered  under  a  contract  or  which 
may  be  consumed  or  expended  in  the 
performance  of  a  contract.  It  includes,  but  is 
not  limited  to.  raw  and  processed  matenal. 
parts,  components,  assemblies,  and  small 
tools  and  supplies  which  may  be  consumed  in 
normal  use  in  the  performance  of  a  contract. 
It  is  not  intended  that  this  category  include 
matenal  which  is  pari  of  space  hardware 
work  in  process  reported  on  NASA  Form 
1018.  Schedule  U.  when  required  by  the  terms 
of  the  agreement,  or  matenal  which  has  been 
issued  from  inventory  and  charged  to  a 
contract  item.  It  is  intended  to  include  all 
Government-owned  matenal  which  normally 
would  be  considered  as  matenals  inventory 
for  balance  sheet  purposes. 

(i)  Space  Hardware.  The  classification 
"space  hardware"  applies  only  to  those  items 
of  space  property,  and  components  thereof, 
specifically  identified  m  the  Annual  Last  of 
Selected  Items  of  Space  Hardware  (see 
paragraph  6).  It  includes  the  cost  of  personal 
properiy  which  is  unique  to  aeronautical  and 
space  programs  of  NASA  and  is  not 
otherwise  included  in  the  classification  of 
property  set  forth  in  paragraphs  (a)  through 
(h)  atxive.  Space  hardware  is  subdivided  as 
follows  for  financial  reporting  purposes: 

(1)  Completed  space  hardware,  systems, 
and  subsystems  (includes  the  cost,  actual  or 
estimated,  of  such  items  as  aircraft,  engines, 
space  vehicles,  satellites,  spacecraft  and 
rockets  including  components  provided  for 
prototypes,  mock-ups,  fit  checks,  or  for  such 
other  reasons  as  ma>  be  specified  in  the 
contract). 

(2)  Spare  parts  and  components  (includes 
the  cost,  actual  or  estimated,  of  deliverable 
spare  parts  and  components  employed  as 
spare  parts  to  be  used  for  the  purpose  of 
emergency,  replacement  repair,  or 
modification  subsequent  to  the  fabncation  of 
space  hardware).  These  types  of  property  are 
commonly  referred  to  as  'logistics  spares"  or 
"test  support  spares"  and  do  not  include 
components  utilized  by  the  contractor  which 
are  not  deliverable  as  spares  and  which  are 
included  as  work  in  process. 

(3)  Space  hardware  work  in  process 
(includes  the  actual  or  estimated  fabncation 
costs  as  of  the  date  of  the  report  of 
undelivered  space  hardware  and  such 
associated  systems,  subsystems,  spare  parts, 
and  components  which  are  provided  or 
acquired  and  charged  to  work  in  proceM 
pending  incorporation  into  and  end  item). 
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These  types  of  items  are  included  m  what  is 
sometimes  called  production  inventory  and 
include  programmed  extra  units  to  cover 
repldcement  during  the  fabrication  process 
(production  spares).  Also  included  are 
progress  payments  to  firm  fixed-price 
subcontrdctors  for  undelivered  items. 

2.  Transfers  of  Property 

In  order  for  N.ASA  to  properly  control  and 
account  for  contractor-held  Government 
property  (both  Government-furnished  and 
contractor-acquired),  all  transfers  to  another 
contract,  contractor.  NASA  installation,  or 
other  Government  agency  shall  be 
adequately  documented.  Such  transfers  shall 
only  be  accomplished  through  the  NASA 
installation  responsible  for  the  contract  from 
which  the  property  is  being  transferred. 

(a)  Transfers  By  Contractors —  (t) 
Approval  and  notification.  Property  transfers 
by  contractors  shall  be  made  only  upon  the 
approval  of  the  NASA  contracting  officer  (or 
designee),  of  the  contractor  making  shipment. 
The  shipping  document  shall  specify  the 
appropriate  property  classification  such  as 
plant  equipment,  special  test  equipment, 
special  tooling,  or  space  hardware.  The 
cognizant  property  administrator  of  the 
shipping  contractor  shall  be  informed  of 
property  transfers  by  a  copy  of  the  shipping 
document.  Shipping  and  receiving  contractors 
shdil  promptly  notify  their  respective  NASA 
financial  management  office  when 
accountability  of  Government  property 
reportable  on  NASA  Form  1018  is  transferred 
to.  or  received  from,  other  contracts, 
contractors,  NASA  installations,  or  other 
Government  agencies.  Copies  of  shipping/ 
receiving  documents  will  suffice  in  most 
instances. 

(2)  Documentation.  The  shipping  contractor 
shall  prepare  an  acceptable  form  of 
documentation  such  as  DD  Form  250. 
Material  Inspection  and  Receiving  Report, 
DD  Form  1149.  Requisition  and  Invoice/ 
Shipping  Document,  or  similar  forms  to  cover 
movement  of  Government  property  to  other 
Government  agencies.  Established 
procedures  for  the  use  of  such  forms  shall  be 
strictly  followed.  As  a  minimum,  each 
shipping  document  must  contain  contract 
number(s).  shipping  referencels).  property 
cla8sification[s)  in  which  the  item(s)  is  (are) 
recorded,  unit  pricefs).  and  any  other 
appropnate  identifying  or  descriptive  data. 
Unit  prices  on  the  shipping  document  shall  be 
obtained  from  records  maintained  pursuant 
to  the  provisions  of  FAR  Part  45  and  NFS 
1845. 

(3)  Reporting.  In  addition  to  the  required 
shipping  documentation,  all  transfers  of 
reportable  property  which  occur  during  the 
reporting  period  shall  be  reflected  in  column 
(b).  Government-Furnished  Additions,  of 
NASA  Form  1018  by  the  receiving  contractor 
and  in  column  (e).  Disposals,  of  NASA  Form 
1018  by  the  shipping  contractor. 

(4)  Reclassification.  Reclassifications 
between  property  accounts  shall  be 
accomplished  by  the  contractor  in  possession 
of  the  property  at  the  time  reclassification 
lakes  place.  Where  property  is  transferred  to 
another  contract  or  contractor,  it  shall  first  be 
recorded  by  the  receiving  contractor  in  the 
same  property  classification  and  amount  as 


reflected  on  the  shipping  docun>€nt.  (For 
example,  in  the  event  a  contractor  received 
an  item  by  transfer  from  another  contractor 
or  NASA  installation  which  is  identified  on 
the  shipping  document  as  plant  equipment 
but  which  the  recipient  intends  to  incorporate 
into  special  test  equipment,  the  recipient 
shall  first  enter  the  transferred  item  in  the 
plant  equipment  account  and  subsequently 
reclassify  it  ag  special  test  equipment.)  The 
reclassification  of  Plant  Equipment.  Special 
Tooling,  Special  Test  Equipment,  and/or 
Space  Hardware  shall  not  be  made  without 
prior  notification  to  the  property 
administrator  and  approval  of  the  contracting 
officer. 

(5)  Incomplete  Documentation.  Where 
transfer  documents  are  received  by 
contractors  without  sufficient  detail  to 
properly  record  the  transfer  (e.g..  omission  of 
property  classification,  unit  prices,  etc.).  the 
missing  data  »hall  be  requested  directly  from 
the  shipper  or  through  the  property 
administrator  as  provided  in  FAR  45.505-2. 
Contractors  may  append  a  Government- 
furnished  property  list  to  the  NASA  Form 
1018  report  when  they  are  unable  to  obtain 
the  required  data,  provided  that  the  list 
includes  the  following  information: 

(i)  Description  of  the  property. 

(ii)  Quantity. 

(iii)  Shipping  document  reference. 

(iv)  Identity  of  shipper. 

(v)  Dates  shipped  and/or  received. 

(vi)  Dale(9)  price  data  were  requested  and 
from  whom  requested  (shipper  or  property 
administrator). 

(vii)  NASA  Form  1018  line  item  (type/ 
account)  to  be  adjusted. 

(b)  Other  Transfers—  (1)  Intra-Contraclor 
Transfers.  Any  transfer  of  Government 
property  t>etween  contracts  of  a  single 
contractor,  whether  administered  by  the 
same  NASA  Installation  or  by  a  different 
NASA  installation,  requires  the  same 
approval,  notification,  and  documentation  as 
set  forth  in  paragraph  (a)  above. 

(2)  Transfer  to  Government  agencies  other 
than  NASA.  Transfers  of  Government 
property  to  such  other  Government  agencies 
can  only  be  accomplished  through  the  NASA 
contracting  officer  and  requires  the  same 
approval,  notification,  and  documentation  as 
set  forth  in  paragraph  (a)  above. 

(3)  Recovered  space  hardware.  Space 
hardware  recovered  after  flight  and 
transferred  to  a  contractor  for  analysis, 
repair,  refurbishment,  or  for  other  purposes 
shall  not  be  reported  on  subsequent  NASA 
Forms  1018  as  Space  Hardware  unless 
accountability  has  been  transferred  and  the 
contractor  is  specifically  directed  to  report 
the  item. 

3.  Submission  or  Reports 

(a)  When  the  clause  entitled  "Financial 
Reporting  of  Govemment-Owned/Contractor- 
Held  Property"  is  included  in  the  contract, 
the  contractor  shall  prepare  a  Report  of 
Govemment-Owned/Contractor-Held 
Property.  NASA  Form  1018.  in  accordance 
with  the  instructions  set  forth  herein  and  on 
the  NASA  Form  1018. 

(b)  Four  copies  of  NASA  Form  1018  for  the 
period  ending  |une  30  shall  be  submitted  by 
the  contractor  in  accordance  with  the  clause 


entitled  "Financial  Reporting  of  Covernment- 
Owned/Contractor-Held  Property"  not  later 
than  )uly  31  of  each  year,  when  reporting  is 
required  annually.  When  more  frequent 
reporting  is  required,  the  due  date  shall  be 
not  later  than  the  last  day  of  the  month 
following  the  period  being  reported.  The 
reporting  requirement  shall  not  be  less 
frequent  than  annually;  in  all  cases  a  report 
shall  be  required  aa  of  )une  30. 

(c)  Negative  reports  shall  be  submitted 
when  appropriate. 

(d)  A  final  report  shall  be  submitted  within 
30  days  after  disposition  of  all  property 
subject  to  reporting  under  the  contract  and 
shall  not  be  withheld  until  the  next  regular 
report  due  date. 

4.  Report  Coverage 

(a)  The  NASA  Form  1018  shall  include  the 
cost  of  all  Government-owned  property, 
except  as  noted  in  Section  5  below,  in  the 
possession  of  the  contractor  and  first-tier 
subcontractors  under  each  prime  contract 
using  the  prime  contractor's  records  to  the 
extent  practicable  where  the  subcontractor 
reporting  is  delayed. 

(b)  Government-owned  material  held  in 
storage  for  issue  by  the  contractor  and 
subcontractor  shall  be  reported  only  when 
the  balance  on  hand  at  the  end  of  the 
reporting  period  amounts  to  S75.000  or  more 
for  each  prime  contract,  including 
subcontracts. 

(c)  Space  hardware  shall  be  reported  only 
if  specifically  requested  in  writing  by  the 
contracting  officer,  and  reporting  shall  be 
limited  to  those  items  identified  on  the 
Annual  List  of  Selected  Items  of  Space 
Hardware  (see  Section  6). 

5.  Exclusions 

The  following  items  shall  not  be  reported 
on  NASA  Form  1018: 

(a)  Plant  equipment  having  a  unit  cost  of 
less  than  $5,000. 

(b)  Industrial  facilities  in  process  of 
construction  or  material  held  for  use  in 
construction  of  industrial  facilities. 

(c)  Scrap  or  salvage. 

(d)  Items  ordinarily  reportable  but 
furnished  to  the  contractor  for  repair  and 
return  to  NASA  (except  as  required  in 
subparagraph  2(b)(3)). 

(e)  Work  in  process  except  as  required  in 
Schedule  II.  Space  Hardware  Reportable 
Items,  of  NASA  Form  1018. 

(f)  Materials  issued  for  consumption. 

(g)  Materials  held  in  storage  for  issue 
where  the  cost  at  the  close  of  the  reporting 
period  is  less  than  $75,000, 

(h)  NASA  shipping  containers. 

(i)  Space  hardware  on  firm  fixed-price 
contracts  and  subcontracts,  except  where 
progress  payments  are  specified  (see 
subparagraph  l(i)|3)). 

(j)  Space  property,  except  those  items 
specifically  identified  as  space  hardware  and 
required  to  be  reported  in  accordance  with 
Section  6. 

(k)  Installation  property  made  available 
pursuant  to  the  clause  at  1852.245-71. 

6.  Space  Hardware  Reporting  Requirements 

(a)  Space  hardware  reporting  shall  be 
required  on  cost  and  incentive  type  contracts 
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and  first-tier  subcontracts  on  a  selective 
basis  where  the  estimated  cost  and  fee  of  the 
total  contract  exceeds  $500,000  and  any  one 
or  combination  of  the  individual  reporting 
categories  (i.e..  completed  space  hardware, 
components  and  spare  parts,  and  work  in 
process)  exceeds  $75,000. 

(b)  Space  hardware  items  to  be  reported  or 
deleted  shall  be  specified  by  the  contracting 
officer  prior  to  June  1  of  each  year  based  on 
the  Annual  List  of  Selected  Items  of  Space 
Hardware  issued  by  the  Director  of  Financial 
Management,  NASA  Headquarters. 

(c)  Reporting  shall  become  effective  with 
the  next  report  period  beginning  July  1,  or  as 
otherwise  stipulated  in  the  contract  and  will 
continue  thereafter  until  all  specified  items  of 
space  hardware  are  delivered  under  the 
terms  of  the  contract,  the  contract  is 
terminated,  or  the  item  is  removed  from  the 
Annual  List  of  Selected  Items  of  Space 
Hardware. 

(d)  The  reports  shall  contain — 

(1)  The  reportable  items  on  hand, 
consisting  of  the  cost  and  quantity  of 
completed  space  hardware  and  the  cost  of 
related  independent  completed  systems  and 
subsystems; 

(2)  The  total  amount  for  completed  spare 
parts  and  components  relating  to  item  (1), 
above;  and 

(3)  The  total  amount  for  work  in  process  of 
fabrication  relating  to  one  or  both  of  the 
preceding  items. 

(e)  Costs  reported  on  Schedule  II  will  not 
be  a  consideration  in  reimbursement  to  the 
contractor  for  work  performed  or  for 
termination  proceeoings.  Costs  will  be 
computed  in  accordance  with  accepted 
accounting  principle,  will  be  reasonably 
accurate,  and  will  be  the  product  of  any  one. 
or  a  combination  of  the  following; 

(1)  Abstract  of  cost  data  from  the 
contractor's  property  or  financial  records. 

(2)  Computations  based  on  engineenng  and 
financial  data. 

(3)  Estimates  based  on  NASA  Form  533 
reports. 

(4)  Formula  procedures,  (e.g.,  using  a  50 
percent  factor  for  work  in  process  items 
based  on  updated  SF  1411  estimates  or  the 
contractor's  approved  estimatmg  and  pricing 
system). 

(5)  Other  approved  methods. 

(f)  When  the  same  item  is  being  fabricated 
for  more  than  one  project,  the  completed 
space  hardware,  related  independent  systems 
and  subsystems,  spare  parts,  and  work  in 
process  shall  be  reported  by  contract  item. 

(g)  When  a  contract  provides  for  two  or 
more  different  completed  space  hardware 
items,  some  of  which  are  not  included  in  the 
Annual  List  of  Selected  Items  of  Space 
Hardware,  cost  of  those  items  to  be  reported 
shall  be  determined  on  an  actual  basis  where 
possible  or  on  a  basis  considered  reasonable 
within  the  contractor's  records  or  as  provided 
in  paragraph  (e)  above, 

(h)  The  cost  of  items  of  space  hardware, 
systems,  and  subsystems  shall  be  reported 
using  the  contractor's  records  which  are  a 
part  of  the  prescribed  property  or  financial 
control  system  as  provided  m  Section  3; 
however,  fee  tooling,  and  other  nonrecurring 
costs  shall  be  excluded.  Fabrication  costs 
shall  be  based  on  the  contractor's  approved 


estimating  and  pricing  system  or  property 
control  system  and  should  include — 

(1)  Direct  labor. 

(2)  Direct  materials  and  purchased  parts 
(costs  of  purchased  items  shall  be  cons;ster,t 
with  the  contractor's  approved  pricing 
methods); 

(3)  Other  direct  costs  (e.g..  computer  costs, 
travel,  and  transportation); 

(4)  Overhead — a  percentage  factor  or  rate 
applied  to  the  direct  costs  or  other  applicable 
base;  and 

(5)  Costs  of  Government-furnished  property 
applied  (data  available  from  the  shipping 
document— €.g..  DO  Form  250. 1149.  or  similar 
form — or  estimated  where  necessary). 


PART  1847— TRANSPORTATION 

22.  Part  1847  is  amended  by  adding 
Subpart  1847.70  to  read  as  follows: 

Subpart  1847.70— Protection  of  the 
Florida  Manatee 

1847.7001    Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  1852.247-71,  Protection  of  the 
Florida  Manatee,  in  solicitations  and 
contracts  when  deliveries  or  vessel 
operations,  dockside  work,  or 
disassembly  functions  under  the 
contract  will  involve  use  of  the 
waterways  inhabited  by  manatees 
(endangered  marine  mammals).  The 
clause  shall  also  be  included  in 
applicable  subcontracts  (including 
vendor  deliveries). 

PART  1852— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

23.  Subpart  1852.2  is  amended  as  set 

forth  below: 

a.  Sections  1852.204-73. 1852.212-72, 
1852.232-79.  1852.242-70  are  added  to 
read  as  follows: 

1852.204-73    Observance  of  Legal 
Holidays. 

Insert  the  following  clauses  as 
prescribed  m  1804.7401. 

Observance  of  Legal  Holidavs  (September 
1987) 

(a)  The  on-site  government  personnel 
observe  the  listed  days  as  holidays; 

New  Year's  Day 
Labor  Day 

Martin  Luther  King's  Birthday 
Columbus  Day 
Washington's  Birthday 
V'eteran's  Day 
Memorial  Day 
Thanksgiving  Day 
Independence  Day 
Christmas  Day 

Any  other  day  designated  by  Federal  statute. 
Executive  Order,  or  the  President's 
proclamation. 

(b)  When  any  day  falls  on  a  Saturday,  the 
preceding  Friday  is  observed.  When  any  such 


day  falls  on  a  Sunday,  the  following  Monday 

is  observed  Observance  of  such  days  by 
government  personnel  shall  not  by  itself  be 
cause  for  an  additional  period  of 
performance,  or  entitlement  of  compensation 
except  as  set  forth  withm  the  contract. 

(f )  All  personnel  assigned  to  this  contract 
shall  limit  their  observance  of  holidays  set 
forth  above  In  the  event  the  contractor's 
personnel  work  during  a  holiday  other  than 
those  above,  no  form  of  holiday  or  other 
premium  compensation  will  be  reimbursed  as 
either  a  direct  or  indirect  cost.  However,  this 
does  not  preclude  reimbursement  for 
authonzed  overtime  work  where  such  work 
would  have  been  overtime  regardless  of  the 
status  of  the  day  as  a  holiday. 

(dj  When  the  center  grants  administrative 
leave  to  its  government  employees, 
contractor  personnel  working  on-site  should 
else  be  dismissed  However,  the  contractor 
agrees  to  continue  to  provide  sufficient 
personnel  to  perform  round-the-clock 
requirements  of  critical  tasks  already  in 
operation  or  scheduled  and  shall  be  guided 
b\  the  instructions  issued  by  the  contracting 
officer  or  his  her  duly  authorized 
representative. 

|e)  In  each  instance  when  administrative 
leave  is  granted  to  contractor  personnel 
pursuant  to  paragraph  (d)  above  as  a  result  of 
inclement  weather,  potentially  hazardous 
conditions,  or  other  special  circumstance,  it 
will  be  without  loss  to  the  contractor.  The 
cost  of  salaries  and  wages  to  the  contractor 
for  the  period  of  any  such  excused  absence 
shall  be  a  reimbursable  item  of  cost 
hereunder  for  employees  in  accordance  with 
the  contractor's  established  accounting 
policy. 

(End  of  clause] 
(Alternate  I) 
(September  1987) 

(a)  The  on-site  government  personnel 
observe  the  listed  days  as  holidays: 
New  Year's  Day 

Labor  Day 

Martin  Luther  King's  Birthday 

Columbus  Day 

Washington's  Birthday 

Veteran's  Day 

Memorial  Day 

Thanksgiving  Day 

Independence  Day 

Christmas  Day 

Any  other  day  designated  by  Federal  statute. 

Executive  Order,  or  the  President's 

proclamation. 

(b)  When  any  day  falls  on  a  Saturday  the 
preceding  Friday  is  observed.  When  any  such 
day  falls  on  a  Sunday,  the  following  Monday 
is  observed  Observance  of  such  days  by 
government  personnel  shall  not  by  itself  be 
cause  for  an  additional  period  of 
performance,  or  entitlement  of  compensation 
except  as  set  forth  within  the  contract. 

(End  of  clause) 

1852.212-72  Partial    shipments. 

Insert  the  following  clause  as 
prescribed  in  1812.104-70(c). 
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Partial  Shipments 
(Septembor  1987) 

Partial  shipments  will  not  be  accepted 
unless  authorized  elsewhere  in  this  contract 
or  authorized  by  the  contracting  ofTicer's 
representative  at  the  time  of  delivery.  The 
Government  reserves  the  right  to  return 
partial  shipments  to  the  contractor, 
transportation  charges  collect. 

(Ejid  of  clause) 

1 852.232-79    Payment  for  On-SH« 
preparatory  costs. 

Insert  the  following  clause  as 
prescribed  in  1832.111-70(e): 

Payment  for  On-Site  Preparatory  Costs 

(September  1987) 

Costs  associated  with  on-site  preparatory 
work  (start-up  or  set-up  costs]  will  be 
prorated  over  all  work  activities  of  a  Cntical 
Path  Method  (CPM)  network  or  Progress 
Chart  against  which  progress  payments  will 
be  sought.  Separate  payment  for  on-site 
preparatory  costs  will  not  be  made  by  the 
Government. 

(End  of  clause) 

1852J42-70    Tectinlcal  dIrectJoa 

Insert  the  following  clause  as 
prescribed  in  1842.7001. 

Technical  Direction 

(September  1987) 

(a)  Performance  of  the  work  under  this 
contract  shall  be  subject  to  the  written 
technical  direction  of  the  Contracting 
Officers  Technical  Representative  (COTR). 
who  shall  be  specifically  appointed  by  the 
contracting  officer  in  writing.  Technical 
direction  is  defined  as  a  directive  to  the 
contractor  which  approves  approaches, 
solutions,  designs,  or  refinements;  fills  in 
details  or  otherwise  completes  the  general 
description  of  work  or  documentation  items; 
shifts  emphasis  among  work  areas  or  tasks; 
or  otherwise  furnishes  guidance  to  the 
contractor.  Technical  direction  includes  the 
process  of  conducting  inquiries,  requesting 
studies,  or  transmitting  information  or  advice 
by  the  COTR.  regarding  matters  within  the 
general  tasks  and  requirements  in  Section  C 
of  this  contract. 

(b)  The  COTR  does  not  have  the  authority 
to,  and  shall  not.  issue  any  instructions 
purporting  to  be  technical  direction  which: 

(1]  Constitutes  an  assignment  of  additional 
work  outside  the  Statement  of  Work; 

(2)  Constitutes  a  change  as  defined  in  the 
contract  clause  entitled  "Changes"; 

(3)  In  any  maruier  causes  an  increase  or 
decrease  in  the  total  estimated  contract  cost, 
the  fixed  fee  (if  any),  or  the  time  required  for 
contract  performance; 

(4)  Changes  any  of  the  expressed  terms, 
conditions,  or  specifications  of  the  contract; 
or 

(5)  Interferes  with  the  contractor's  rights  to 
perform  the  terms  and  conditions  of  the 
contract. 

(c)  All  technical  directions  shall  be  issued 
in  writing  by  the  COTR. 

(d)  The  contractor  shall  proceed  promptly 
with  the  performance  of  technical  directions 


duly  issued  by  the  COTR  in  the  manner 
prescribed  by  this  clause  and  within  his/her 
authority  under  the  provisions  of  this  clause. 
If,  in  the  opinion  of  the  contractor,  any 
instructions  or  direction  by  the  COTR  falls 
within  one,  or  more,  of  the  categories  defined 
in  (b)  (1)  through  (5)  above,  the  contractor 
shall  not  proceed  but  shall  notify  the 
contracting  officer  in  writing  within  five  (5) 
working  days  after  receipt  of  any  such 
instruction  or  direction  and  shaU  request  the 
contracting  officer  to  take  action  as  described 
herein.  Upon  receiving  the  notification  from 
tlie  contractor,  the  contracting  officer  shall 
either  issue  an  appropriate  contract 
modification  within  a  reasonable  time  or 
advise  the  contractor  in  wrritip.g  within  thirty 
(30)  days  after  receipt  of  the  contractor's 
letter  that: 

(1)  The  technical  direction  is  rescinded  in 
its  enUrety:  or 

(2)  The  technical  direction  is  within  the 
scope  of  the  contract,  does  not  constitute  a 
change  under  the  "Changes"  clause  of  the 
contract  and  that  the  contractor  should 
proceed  promptly  with  the  performance  of 
the  technical  direction. 

(e)  A  failure  of  the  contractor  and 
contracting  officer  to  agree  that  the  technical 
direction  is  both  within  the  scope  of  the 
contract  and  does  not  constitute  a  change 
under  the  "Changes"  clause  of  the  contract, 
or  a  failure  to  agree  upon  the  contract  action 
to  be  taken  with  respect  thereto  shall  be 
subject  to  the  provisions  of  the  "Disputes" 
clause  of  this  contract. 

(f)  Any  action(s)  taken  by  the  contractor  in 
response  to  any  direction  given  by  any 
person  other  than  the  contracting  officer  or 
the  COTR  shall  be  at  the  contractor's  risk. 

(Elnd  of  clause) 
Alternate  I 
(September  1987) 

As  prescribed  in  1842.7001(b),  substitute 
Alternate  I  as  paragraph  (d)  of  the  basic 
clause. 

Id)  The  contractor  shall  proceed  promptly 
with  the  performance  of  technical  directions 
duly  issued  by  the  COTR  in  the  manner 
prescribed  by  this  clause  and  within  his/her 
authority  under  the  provisions  of  this  clause. 
If.  in  the  opinion  of  the  contractor,  any 
instruction  or  direction  by  the  COTR  falls 
within  one.  or  more,  of  the  categories  defined 
in  (b)  (1)  through  (5)  above,  the  contractor 
shall  not  implement  the  direction  but  shall 
notify  the  Contracting  Officer  in  accordance 
with  the  Notification  of  Changes  clause  (FAR 
52.243-7)  of  this  contract. 

(Elnd  of  clause) 

b.  Section  1852.245-73  is  revised  to 
read  as  follows: 

1852.245-73     Financial  Reporting  of 

Govemment-Owned/Contractor-Held 

Property. 

As  prescribed  in  1845.106-70(d),  insert 

the  following  clause: 

Financial  Reporting  of  Government-Owned/ 
Contractor-Held  Property 

(September  19G7) 

(a)  The  Contractor  shall  prepare  and 
submit  annually  a  NASA  Form  1018,  Report 


of  Govemment-Owned/Contractor-Held 
Property,  in  accordance  with  the  instructions 
on  the  form  and  subsection  1845.505-14  of  the 
NASA  FAR  Supplement,  except  the  reporting 
of  space  hardware  shall  be  required  only 
upon  the  written  direction  of  the  Contracting 
Officer  identifying  the  specific  project  items 
to  be  reported. 

(b)  If  administration  of  this  contract  has 
been  delegated  to  the  Department  of  Defense, 
the  original  and  three  copies  of  NASA  Form 
1018  shall  be  submitted  through  the  DOD 
Property  Administrator  to  the  NASA  office 
identified  below.  If  administered  by  NASA, 
the  forms  shall  be  submitted  directly  to  the 
following  NASA  office: 

[Insert  the  address  and  office  code  of  the 
organization  within  the  cognizant  NASA 
installation  responsible  for  control  and 
distribution  of  the  NF  1018.] 

(c)  The  annual  reporting  period  shall  be 
from  July  1  of  each  year  to  June  30  of  the 
following  year.  The  report  shall  be  submitted 
by  July  31. 

(d)  The  Contractor  agrees  to  insert  the 
reporting  requirement  in  all  first-tier 
subcontracts,  except  that  such  requirement 
shall  provide  for  the  submission  of  the 
subcontractor  reports  directly  to  the 
Contractor.  The  Contractor  shall  require  the 
subcontractor  reports  to  be  submitted  in 
sufficient  time  to  meet  the  reporting  date  in 
paragraph  (c)  above. 

(e)  The  Contractor's  report(s)  shall  consist 
of  a  consolidation  of  subcontractors'  reports 
and  the  Contractor's  report. 

[Elnd  of  clause] 
Alternate  1 
(September  1987) 

When  "monthly"  is  used  in  lieu  of 
"annually"  in  paragraph  (a]  of  the  basic 
clause,  substitute  the  following  paragraph  (c) 
for  paragraph  (c)  of  the  basic  clause: 

(c)  The  monthly  report  is  due  no  later  than 
the  last  day  of  the  month  followLig  the  month 
being  reported. 

Alternate  II 

(September  1987) 

When  "quarterly"  is  used  in  lieu  of 
"armually"  in  paragraph  (a)  of  the  basic 
clause,  substitute  the  following  paragraph  (c) 
for  paragraph  (c)  of  the  basic  clause: 

(c)  The  quarterly  report  is  due  no  later  than 
the  last  day  of  the  month  following  the 
quarter  being  reported. 

c.  Section  1852.247-71  is  added  to  read 
as  follows: 

1852.247-71    Protection  of  ttta  Florida 
Manatee. 

Insert  the  following  clauses  as 
prescribed  in  1847.7001. 

Protection  of  the  Florida  Manatee 

(September  1987) 

(a)  Pursuant  to  the  Endangered  Species  Act 
of  1973  (Pub.  L  93-205),  as  amended,  and  the 
Marine  Mammals  Protection  Act  of  1972  (Pub, 
L  92-522),  the  Florida  Manatee  (Trichechus 
Manatus)  has  been  designated  as  an 
endangered  species,  and  the  Banana  and 
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Indian  Rivers  within  and  adjacent  to  NASA's 
Kennedy  Space  Center  (KSC)  have  been 
designated  as  a  critical  habitat  of  the  Florida 
Manatee. 

(b)  Contractor  personnel  involved  in  vessel 
operations,  dockside  work  and  selected 
disassembly  functions,  shall  be  provided 
training  relative  to: 

(1)  Habits  and  characteristics  of  the  Florida 
Manatee, 

(2)  Provisions  of  the  applicable  laws, 

(3)  Personal  liability  of  workers  under  the 
laws,  and 

(4)  Operational  restrictions  imposed  by 
KSC. 

(c)  All  vessel  operations  shall  be  conducted 
within  the  posted  speed  restrictions,  and 
vessels  shall  be  operated  at  minimum 
controllable  speeds  in  all  KSC  waters. 
Shallow  water  operations  are  prohibited. 

(d)  Training  will  be  conducted  by 
personnel  of  the  U.S.  Fish  and  Wildlife 
Service  (USFWSl  The  contractor  agrees  to 
cooperate  with  the  USFWS  by  allowing 
access  at  reasonable  times  and  places 
(including  shipboard]  to  USFW  personnel, 
and  by  making  available  such  contractor 
personnel  as  are  required  to  have  the 
training.  Arrangements  for  training  will  be 
made  as  follows 

(1)  For  personnel  involved  in  tug,  barge,  or 
marine  operations,  through  the  Lockheed 
Space  Operations  Contractor,  Transportation 
Coordination  Center.  Kennedy  Space  Center, 
Flonda,  telephone  (305)  867-2737. 

(2)  For  all  other  personnel,  through  the 
Systems  Training  and  Employee 
Development  Branch.  Code  PM-TNG, 
telephone  (305)  867-2737. 

(e)  The  contractor  shall  incorporate  the 
provisions  of  this  clause  in  applicable 
subcontracts  (including  vendor  deliveries). 
(End  of  clause] 

PART  1870— NASA  SUPPLEMENTARY 
REGULATIONS 

24.  Section  1870.103  is  amended  as  set 
forth  below: 

1870.103     [Amended) 

a.  In  Chapter  6  of  Appendix  I  to 
1870.103,  paragraph  2  is  revised  to  read 
as  follows: 

600    Payload  Formulation 

*  *  «  •  * 

2.  Payload  elements  for  STS  flights  fall  into 
two  major  calegones.  "NASA  or  N.'XSA- 
related"  payload  elements  are  those  which 
are  developed  by  a  NASA  Program  Office  or 
by  another  party  with  which  NASA  has  a 
shared  interest  "Non-NASA"  payload 
elements  are  those  which  require  only  STS 
operation  services  from  NASA  and  hence 
interface  with  NASA  through  the  Office  of 
Space  Flight. 

*  •  «  *  * 

b.  In  paragraph  XI  of  Appendix  B  to 
Appendix  I  of  1870.103,  paragraph  1  is 
revised  to  read  as  follows: 

Appendix  B — General  Instructions  and 
Provisions 


XI.  Patent  Rights 

1.  For  any  contract  resulting  from  this 
solicitation  awarded  to  other  than  a  small 
business  firm  or  nonprofit  organization,  the 
clause  at  NFS  1852.227-70.  "New 
Technology,"  shall  apply  Such  contractors 
may.  in  advance  of  contract,  request  waiver 
of  nghts  as  set  forth  in  the  provision  at  NFS 
1852.227-71,  "Requests  for  Waiver  of  Rights 
to  Inventions." 
*         •         •         «         • 

[FR  Doc.  87-21142  Filed  9-14-87;  8:45  amj 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  661 

[Docket  No.  70362-7164] 

Ocean  Salmon  Fisheries  off  the  Coasts 
of  Washington,  Oregon,  and  California 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Final  rule. 

SUMMARY:  This  document  modifies  the 
regulations  implementing  the  Fishery 
Management  Plan  for  Ocean  Salmon 
Fisheries  off  Washington,  Oregon,  and 
California  [FMP).  The  rulemaking  is 
necessary  to  facilitate  enforcement  and 
to  reconcile  certain  inconsistencies 
between  Federal  and  State  ocean 
salmon  regulations,  and  Federal  and 
international  salmon  and  halibut 
regulations.  It  is  intended  to  improve 
coordination  among  international. 
Federal,  and  State  management 
jurisdictions  and  to  strengthen 
enforcement  of  ocean  salmon 
regulations. 

EFFECTIVE  DATE:  October  14, 1987, 
FOR  FURTHER  INFORMATION  CONTACT: 
Rolland  A.  Schmitten  (Director. 
Northwest  Region,  NMFS],  206-526- 
6150;  or  E.  Charles  Fullerton  (Director, 
Southwest  Region,  NMFS),  213-514- 
6196. 

SUPPLEMENTARY  INFORMATION:  Under 
the  Magnuson  Fishery  Conservation  and 
Management  Act  [Magnuson  Act),  the 
FMP  was  prepared  by  the  Pacific 
Fishery  Management  Council  (Council), 
and  was  approved  by  the  Secretary  of 
Commerce  (Secretary)  on  March  2,  1978. 
The  FMP  has  been  amended  seven 
times.  Implementing  regulations  are 
codified  at  50  CFR  Part  661. 

This  rulemaking  changes  the  Federal 
ocean  salmon  regulations  to  facilitate 
enforcement  and  resolve  inconsistencies 
among  Federal,  State,  and  international 
regulations.  The  Council  discussed  this 


rule  and  recommended  it  to  the 

Secretary  at  its  September  1986  meeting. 

The  rule  contains  five  changes  to  the 
ocean  salmon  fishing  regulations  which 
are  described  below: 

Issue  1 — Processing  Inspection 

The  rule  cianfies  the  authority  of 
authorized  officers  to  enter  buildings, 
vehicles,  piers,  or  dock  facilities  where 
salmon  may  be  found  by  making  it 
unlawful  for  a  person  in  control  to 
refuse  such  entry. 

Issue  2 — False  Statements 

The  rule  prohibits  making  any  false 
statement,  oral  or  written,  to  an 
authonzed  officer  about  the  taking, 
catching,  harvesting,  landing,  purchase, 
sale,  or  transfer  of  salmon. 

Issue  3 — Gear  and  Catch  Inspection 

The  rule  m.akes  it  unlawful  to  refuse  to 
submit  fishing  gear  or  catch  under  a 
person's  control  to  inspection  by  an 
authonzed  officer  or  to  interfere  with  or 
pre\ent,  by  any  means,  such  an 
inspection. 

Issue  4 — Pacific  Halibut 

The  rule  cianfies  that  it  is  unlawful  to 
take  and  retain  Pacific  halibut  except  m 
accordance  with  regulations  of  the 
International  Pacific  Halibut 
Commission.  Fishermen  are  required  to 
return  to  the  water  with  the  least 
possible  injury  any  Pacific  halibut  which 
cannot  be  retained  lawfully. 

Issue  S^Undersized  Salmon 

Tlie  rule  prohibits  fishing  for  salmon 
in  an  area  when  salmon  of  less  than  the 
legal  minimum  size  limit  for  that  area 
are  aboard  a  vessel. 

The  rule  was  proposed  in  the  Federal 

Register  on  May  27.  1987  [52  FR  19744), 

and  public  comments  were  requested 
until  June  25.  198",  One  comment  was 
received  on  Issue  3.  The  commentor 
recommended  that  "catch"  as  well  as 
"fishing  gear"  should  be  subject  to  the 
prohibition,  and  stated  that  there  have 
been  numerous  instances  when 
fishermen  have  been  able  to  frustrate 
investigations  by  throwing  illegal  catch 
overboard.  NO.AA  agrees  with  the  need 
to  add  "catch"  to  this  prohibition. 

Classification 

.NOAA  issues  this  rule,  under 
authority  of  section  305(g)  of  the 
Magnuson  Act,  to  clarify  the  meanirvg  of 
specified  sections  of  the  FMP.  to 
facilitate  enforcement,  and  to  reconcile 
inconsistencies  among  Federal,  State, 
and  international  fisheries  regulations. 
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This  action  is  not  expected  to  alter  the 
nature  or  intensity  of  environmental 
impacts  which  were  addressed  in  the 
supplemental  environmental  impact 
statement  (SEIS)  prepared  for  the  1984 
framework  amendment  to  the  FMP.  A 
notice  of  availability  of  the  SEUS  was 
published  on  September  23, 1984  (49  FR 
38355). 

The  Administrator  of  NOAA 
determined  that  this  rule  is  not  a  "major 
rule"  requiring  a  regulatory  impact 
analysis  under  Executive  Order  12291. 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  rule  does  not  contain  a  collection 
of  information  requirement  for  purposes 
of  the  Paperwork  Reduction  Act. 

The  Administrator  determined  that 
this  rule  does  not  directly  affect  the 
coastal  zone  of  any  State  with  an 
approved  coastal  zone  management 
program. 

List  of  Subjects  in  50  CFR  Part  661 

Fish,  Fisheries,  Indians. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  September  10.  1987, 
Bill  Powell. 

Exfcutivp  Director.  National  Marine 

Fisheries  Service 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  Part  661  is  amended 
as  follows: 


PART  661— t AMENDED] 

1.  The  authority  citation  for  Part  661 
continues  to  read  as  follows: 

Authority:  18  L'.S.C.  1801  et  seq. 

2.  In  §  661.2.  a  new  paragraph  (e)  is 
added  to  read  as  follows: 

§661.2     Relation  to  other  laws. 

•  •  •  •  • 

(e)  Any  person  fishing  subject  to  this 
part  who  also  engages  in  fishing  for 
Pacific  halibut  should  consult 
regulations  of  the  International  Pacific 
Halibut  Commission  at  50  CFR  Part  301 
for  applicable  requirements  of  that  part. 

3.  In  §  661.3,  a  definition  of  "areas  of 
custody"  is  added  in  alphabetical  order 
to  read  as  follows: 

§661.3    Definitions. 

Areas  of  custody  means  any  vessels, 
buildings,  vehicles,  piers,  or  dock 
facilities  where  salmon  may  be  found. 

■  «  ■  •  • 

4.  Section  661.5  is  amended  by 
revising  paragraph  (b)(10)  and  adding 
new  paragraphs  (b)  (17)  through  (20)  to 
read  as  follows: 

§  66 1 . 5    General  restrlctfons. 


(b) 


I 


(10)  Refuse  to  permit  an  authorized 
officer  to  board  a  fishing  vessel,  or  to 
enter  areas  of  custody,  subject  to  such 
person's  control  for  purposes  of 


conducting  any  search  or  inspection  in 

connection  with  the  enforcement  of  the 

Magnuson  Act,  this  part,  or  any  other 

regulation  issued  under  the  Magnuson 

Act, 

*         •        •        •         * 

(17)  Make  any  false  statement,  oral  or 
written,  to  an  authorized  officer 
concerning  the  taking,  catching, 
har\-esting,  landing,  purchase,  sale,  or 
transfer  of  any  salmon. 

(18)  Refuse  to  submit  fishing  gear  or 
catch  subject  to  such  person's  control  to 
inspection  by  an  authorized  officer,  or  to 
interfere  with  or  prevent,  by  any  means, 
such  an  inspection, 

(19)  Take  and  retain  Pacific  halibut 
[Hippoglossus  stenolepis]  except  in 
accordance  with  regulations  of  the 
International  Pacific  Halibut 
Commission  at  50  CFR  Part  301,  Pacific 
halibut  which  cannot  be  retained 
lawfully  must  be  returned  to  the  water 
immediately  and  with  the  least  possible 
injury, 

(20)  Fish  for  salmon  in  an  area  when 
salmon  of  less  than  the  legal  minimum 
length  for  that  area  are  on  board  the 
fishing  vessel,  except  that  this  provision 
does  not  prohibit  transit  of  an  area 
when  salmon  of  less  than  the  legal 
minimum  length  for  that  area  are  on 
board  so  long  as  no  fishing  is  being 
conducted. 

|FR  Doc.  87-21171  Filed  9-14-8-,  8:45  am) 
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This  section   of  the  FEDERAL   REGISTER 
contains  notices  to  the  putilic  of  the 
proposed  Issuaixe  of  mles  and 
regulations.   The  purpose  of  these   notices 
is  to  give  interested  persons  an 
opportunity  to  participato  in  tfw  ruie 
making  poor  to  the  adoption  of  the   final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 
7  CFR  Part  401 
[Amdt  No.  11,  Doc.  Na  472BS1 

General  Crop  Insurance  Regulations; 
ELS  Cotton  Endorsement 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  General  Crop  Insurance  Regulations 
(7  CFR  Part  401),  effective  for  the  1988 
and  succeeding  crop  years,  by  adding  a 
new  section,  7  CFR  401.121,  be  known  as 
the  Extra  Long  Staple  (ELS)  Cotton 
Endorsement.  The  intended  effect  of  this 
rule  is  to  provide  the  regulations  and 
endorsement  containing  the  provisions 
of  crop  insurance  protection  on  ELS 
cotton  in  an  endorsement  to  the  general 
crop  insurance  policy  which  contains 
the  standard  terms  and  conditions 
common  to  most  crops.  The  authority  for 
the  promulgation  of  this  rule  is 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended. 

DATE:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  October  15. 
1987,  to  be  sure  of  consideration. 
ADDRESS:  Written  comments  on  this 
proposed  rule  should  be  sent  to  Peter  F. 
Cole,  Office  of  the  Manager.  Federal 
Crop  Insurance  Corporation,  Room  4090. 
South  Building.  U.S.  Department  of 
Agriculture,  Washington,  DC.  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole,  Secretary.  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington.  DC,  20250, 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  urder  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 


these  reglations  under  those  procedures. 
The  sunset  review  date  established  for 
these  regulations  is  established  as 
August  1,  1992. 

E.  Ray  Fosse.  Manager,  FCIC.  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in. 
(a)  An  annual  effect  on  the  economy  of 
SlOO  million  or  more:  (b)  major 
increases,  in  costs  or  prices  for 
consumers,  individual  industries, 
federal,  State,  or  local  governments,  or  a 
geographical  region;  or  (c)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  abihty  of  U.S. -based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets;  and  (2)  certifies  that  this  action 
will  not  increase  the  federal  paperwork 
burden  for  individuals,  small  businesses, 
and  other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulator}-  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared.  This  program  is 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  PR 
29115.  June  24.  1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

FCIC  herewith  proposes  to  add  to  the 
General  Crop  Insurance  Regulations  (7 
CFR  Part  401),  a  new  section  to  be 
known  as  7  CFR  401.121,  the  ELS  Cotton 
Endorsement,  effective  for  the  1988  and 
succeeding  crop  years,  to  provide  the 
provisions  for  insuring  extra  long  staple 
cotton. 

Upon  publication  of  7  CFR  401.121  as 
a  final  rule,  the  provisions  for  insuring 
ELS  cotton  contained  therein  will 
supercede  those  provisions  contained  in 
7  CFR  Part  448,  the  ELS  Cotton  Crop 
Insurance  Regulations,  effective  with  the 
beginning  of  the  1988  crop  year.  The 
present  policy  contained  in  7  CFR  Part 
448  will  be  terminated  at  the  end  of  the 
1987  crop  year  and  later  removed  and 
reserved.  FCIC  will  propose  to  amend 


the  title  of  7  CFR  Part  448  by  separate 
document  so  that  the  provisions  therein 
are  effective  only  through  the  1987  crop 
year. 

Minor  editorial  changes  have  been 

made  to  improve  compatibility  with  the 
new  general  crop  insurance  policy. 
These  changes  do  not  affect  meaning  or 
intent  of  the  provisions.  In  adding  the 
new  ELS  Cotton  Endorsement  to  "  CFR 
Part  401,  FCIC  is  proposing  other 
changes  in  the  provisions  for  insuring 
ELS  cotton  as  follows: 

1.  Section  1 

Add  a  provision  indicating  that  cotton 
destroyed  to  comply  with  other  U.S. 
Department  of  Agriculture  programs  will 
not  be  insured.  This  provision  was 
added  to  prevent  insurance  from 
attaching  to  a  crop  that  is  destroyed  or 
intended  for  destruction  to  comply  with 
other  U.S.D.A.  programs. 

2.  Section  7 

Add  provisions  providing  for 
harvested — unhar\ested  guarantees 
replacing  stage  guarantees.  This  change 
was  made  due  to  the  administrative 
problem.s  encountered  in  determining  in 
which  stage  damage  occurs  and  whether 
farmers  in  the  area  generally  would 
further  care  for  the  crop. 

3.  Section  5 

Include  unit  division  provisions  in  the 
endorsem.ent.  The  language  used 
modifies  the  unit  definition  in  the 
general  crop  insurance  policy  to  exclude 
unit  division  by  share. 

4.  Section  10 

Change  the  definition  of  harvest  to 
require  that  at  least  25  percent  of  the 
production  guarantee  be  picked  before 
the  acreage  qualifies  as  harvested. 

FCIC  is  soliciting  public  comment  on 
this  proposed  rule  for  30  days  following 
publication  in  the  Federal  Register 
Written  comments  received  pursuant  to 
this  proposed  rule  will  be  available  for 
public  inspection  in  the  Office  of  the 
Manager.  Federal  Crop  Insurance 
Corporation,  Room  4090.  South  Building, 
U.S.  Department  of  Agriculture, 
Washington,  DC  20250,  during  regular 
business  hours.  Monday  through  Friday. 

List  of  Subjects  in  7  CFR  Part  401 

General  crop  insurance  regulations. 
ELS  cotton  endorsement. 


Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.]. 
the  Fedt    il  Crop  Insurance  Corporation 
proposes  to  amend  the  General  Crop 
Insurance  Regulations  (7  CFR  F'art  401), 
effective  for  the  1988  and  succeeding 
crop  years,  as  follows: 

1.  The  authority  citation  for  7  CFR 
Part  401  continues  to  read  as  follows: 

.Authority:  Sei;s.  506,  516.  Pub.  L  75-430.  52 
StHl.  73,  77.  as  amended  |7  U.S.C.  1506,  1516). 

2.  7  CFR  Part  401  is  amended  to  add  a 
new  section  to  be  known  as  7  CFR 
401.121  ELS  Cotton  Endorsement, 
effective  for  the  1988  and  Succeeding 
Crop  Years,  to  read  as  follows: 

§401.121     ELS  Cotton  Endorsement 

The  provisions  of  the  ELS  Cotton  Crop 
Insurance  Endorsement  for  the  1988  and 
subsequent  crop  years  are  as  follows: 

Federal  Crop  Insurance  Corporation  E.\tra 
Long  Staple  Cotton  Endorsement 

1.  Insured  Crop  and  Acreage 

a.  The  crop  insured  will  be  Extra  Long 
Staple  cotton  (  Elii')  and  American  Upland 
lint  cotton  ("AUP")  if  the  acreage  was 
originally  planted  to  ELS  cotton. 

b.  The  acreage  insured  of  skip-row  cotton 
will  be  the  acreage  occupied  by  the  rows  of 
cottom  after  eliminating  the  skipped-row 
portions,  unless  other  methods  of  determining 
acreage  are  required  by  the  actuarial  table. 

c.  In  addition  to  the  cotton  not  insurable  in 
section  2  of  the  general  crop  insurance  policy, 
we  do  not  insure  any  cotton: 

(1)  Which  is  not  irrigated  and  is  grown: 

(a)  Where  a  hay  crop  was  harvested:  or 

(b)  Where  a  small  grain  crop  reached  the 
heading  stage  in  the  same  calendar  year 

(21  Planted  in  excess  of  the  acreage 
limitations  applicable  to  the  farm  by  any 
program  administered  by  the  United  States 
Department  of  Agriculture:  or 

(3)  Destroyed,  designated  to  be  destroyed, 
or  put  to  another  use  in  order  to  comply  with 
other  United  States  Department  of 
Agriculture  pn:>grams. 

d.  A  late  planting  agreement  will  be 
available. 

2.  Causes  of  Loss 

The  insurance  provided  is  against 
unavoidable  loss  of  production  resulting  from 
the  following  causes  occurring  within  the 
insurance  period: 

a  Adverse  weather  conditions: 

b.  Fire: 

c.  Insects; 

d.  Plant  disease; 

e.  Wildlife: 

f.  Earthquake: 

g.  Volcanic  eruption;  or 

h  Failure  of  the  irrigation  water  supply  due 
to  an  unavoidable  cause  occurring  after  the 
beginning  of  planting: 

unless  those  causes  are  excepted,  excluded, 
or  limited  hy  the  actuarial  table  or  section  9 
of  the  general  crop  insurance  policy. 


3.  Annual  Premium 

The  annual  premium  amount  is  computed 
by  multiplying  the  production  guarantee 
times  the  price  election,  times  the  premium 
rate,  times  the  insured  acreage,  times  your 
share  at  the  time  of  planting. 

4.  Insurance  Period 

a.  In  lieu  of  subsection  7.(b]  of  the  general 
crop  insurance  policy,  (harvest  of  the  unit) 
insurance  will  end  upon  removal  of  the 
cotton  from  the  field. 

b.  The  calendar  date  for  the  end  of  the 
insurance  period  is  January  31. 

5.  Unit  Division 

a.  In  lieu  of  subsections  17.q.(l)  and  17.q.(2) 
of  the  general  crop  insurance  policy,  a  unit 
will  be  all  insurable  acreage  of  cotton  in  the 
county  in  which  you  have  an  insured  share 
and  which  is  identified  by  a  single  ASCS 
Farm  Serial  Number  at  the  time  insurance 
first  attaches  for  the  crop  year. 

b.  We  may  reject  or  modify  an  ASCS 
reconstitution  for  the  purpose  of  FCIC  unit 
definition  if  the  reconstitution  was  in  whole 
or  in  pari  to  defeat  the  purpose  of  the  Federal 
Crop  Insurance  Program  or  to  gain 
disproportionate  advantage  under  this  policy. 

c.  If  you  have  a  loss  on  any  unit,  production 
records  for  all  harvested  units  must  be 
provided.  Production  that  is  commingled 
between  units  will  cause  those  units  to  be 
combined. 

6.  Notice  of  Damage  or  Loss 

In  addition  to  the  provisions  in  section  8  of 
the  general  crop  insurance  policy; 

a.  You  may  not  destroy  any  cotton  on 
which  an  indemnity  will  be  claimed  until  we 
give  consent. 

b.  You  must  give  us  notice  if  you  are  going 
to  replant  any  acreage  originally  planted  to 
ELS  cotton  to  AUP  cotton. 

c.  For  purposes  of  section  8  of  the  general 
crop  insurance  policy  the  representative 
sample  of  the  unharvested  crop  must  be  at 
least  10  feet  wide  and  the  entire  length  of  the 
field. 

7.  Claim  for  Indemnity 

a.  The  indemnity  will  be  determined  on 
each  unit  by: 

(1)  Multiplying  the  insured  acreage  by  the 
production  guarantee; 

(2)  Subtracting  therefrom  the  total 
production  of  cotton  to  be  counted  (see 
subsection  7.b.); 

(3)  Multiplying  the  remainder  by  the  price 
election;  and 

(4)  Multiplying  this  product  by  your  share. 

b.  The  total  production  to  be  counted  for  a 
unit  will  include  all  harvested  and  appraised 
production. 

(1)  Any  mature  ELS  cotton  production  will 
be  reduced  when,  due  solely  to  insured 
causes,  the  quality  of  the  ELS  cotton 
produced  is  such  that  the  price  quotation  for 
ELS  cotton  of  like  grade,  staple  length,  and 
micronaire  reading  (price  A)  is  less  than  75 
percent  of  price  B.  Price  B  is  defined  as  the 
market  price  quotation  for  ELS  cotton  of  the 
grade,  staple  length,  and  micronaire  reading 
designated  in  our  actuarial  table  lor  this 
purpose.  The  price  quotations  for  prices  A 
and  B  will  be  the  market  price  quotations  at 
the  recognized  market  closes  to  the  unit  on 


the  earlier  of  the  day  the  loss  is  adjusted  or 
the  day  the  damaged  ELS  cotton  was  sold.  In 
the  absence  of  a  price  quotation  on  such  date, 
the  price  quotations  for  the  nearest  prior  date 
for  which  an  ELS  cotton  price  quotation  was 
listed  for  both  prices  A  and  B  will  be  used. 
The  pounds  of  production  to  be  counted  will 
be  determined  by  multiplying  the  number  of 
pounds  of  mature  production  by  price  A  and 
dividing  the  result  by  75  percent  of  price  B. 

(2)  Any  AUP  cotton  harvested  from  acreage 
originally  planted  to  ELS  cotton  in  the  same 
growing  season  will  be  reduced  by  the  factor 
obtained  by  dividing  the  price  of  the  AUP 
cotton  by  the  price  of  ELS  cotton  of  the  grade, 
staple  length,  and  micronaire  reading  shown 
in  our  actuarial  table.  The  prices  will  be 
determined  at  the  closest  recognized  market 
to  the  insured  unit  on  the  earlier  of  the  date 
the  loss  is  adjusted  or  the  date  the  AUP 
cotton  was  sold. 

(3)  Appraised  production  to  be  counted  will 
include: 

(a)  Unharvested  production  on  harvested 
acreage  and  potential  production  lost  due  to 
uninsured  causes;  and 

(b)  Failure  to  follow  recognized  good  cotton 
farming  practices; 

(c)  Not  less  than  the  applicable  guarantee 
for  any  acreage  which  is  abandoned  or  put  to 
another  use  without  our  written  consent  or 
damaged  solely  by  an  uninsured  cause:  and 

(d)  Not  less  than  25  percent  of  the 
production  guarantee  per  acre  for  all 
unharvested  acreage. 

(4)  Any  appraisal  we  have  made  on  insured 
acreage  for  which  we  have  given  written 
consent  to  be  put  to  another  use  win  dc 
considered  production  unless  such  acreage  is: 

(a)  Not  put  to  another  use  before  harvest  of 
cotton  becomes  general  in  the  county  and  is 
reappraised  by  us; 

(b)  Further  damaged  by  an  insured  cause 
and  is  reappraised  by  us:  or 

(c)  Harvested. 

(5)  Any  appraisal  of  the  AUP  cotton  on 
acreage  originally  planted  to  ELS  cotton  will 
be  reduced  by  the  factor  determined  in 
section  7.b.(2)  above.  If  prices  are  not  yet 
available,  the  previous  year's  season  average 
price  will  be  used. 

(6)  The  cotton  stalks  must  not  be  destroyed 
on  any  acreage  for  which  an  indemnity  is 
claimed,  until  we  give  consent.  An  appraisal 
of  not  less  than  the  guarantee  may  be  made 
on  acreage  where  the  stalks  have  been 
destroyed  without  our  consent. 

8.  Cancellation  and  Termination  Dates 

The  cancellation  and  termination  dates  are: 


States 

Cancellation  and 
termination  dates 

New  Mexico 

April  15. 
March  31. 

All  ottier  states 

UM  I 


9.  Contract  Changes 

The  date  by  which  contract  changes  will  be 
available  in  our  service  office  is  November  30 
preceding  the  cancellation  date. 
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10,  Meaning  of  Terms 

a.  "Cotton"  means  Extra  Long  Staple  cotton 
and  acreage  replanted  to  American  Upland 
Cotton  after  ELS  was  destroyed  by  an 
insured  cause. 

b.  "County"  means  the  land  defined  in  the 
general  crop  insurance  policv  and  anv  land 
identified  by  an  ASCS  Farm  Serial  Number 
for  the  county  but  physically  located  in 
another  county. 

c.  "ELS  Cotton"  means  Extra  Long  Staple 
cotton  (also  called  Pima  Cotton  and 
American-Egyptian  Cotton). 

d.  "Harvest"  means  the  removal  of  the  seed 
cotton  on  each  acre  from  the  open  cotton  boll 
or  the  severance  of  the  open  cotton  boll  from 
the  stalk  by  either  manual  or  mechanical 
means  on  acreage  from  which  at  least  25 
percent  of  the  per  acre  production  guarantee 
is  removed. 

e.  "Mature  cotton"  means  ELS  cotton 
which  can  be  harvested  either  manually  or 
mechanically  and  will  include  both 
unhar\ested  and  harvested  cotton. 

f.  "Replanted"  means  performing  the 
cultural  practices  necessary  to  replant 
acreage  to  AUP  cotton  after  ELS  cotton  was 
destroyed  by  an  insured  cause  in  the  same 
growing  season. 

g.  "Skip-row"  means  planting  patterns 
consisting  of  alternating  rows  of  cotton  and 
fallow  rows  (or  rows  of  another  crop)  as 
defined  by  ASCS. 

Done  in  Washington,  DC,  on  August  27. 

1987. 

E.  Ray  Fosse. 

Manager.  Federal  Crop  Insurance 

Corporation. 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  226 

[Regulation  Z;  Docket  No.  4-0613] 

Truth  In  lending;  Maximum  Interest 
Rate  Limitations 

AQENCV:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Proposed  rule. 

SUMMARY:  The  Board  is  proposing  to 
revise  regulation  Z  (Truth  in  Lending)  to 
implement  Title  XII.  section  1204  of  the 
Competitive  Equality  Banking  Act  of 
1987.  Section  1204  provides  that. 
effective  December  8.  1987,  any 
adjustable  rate  mortgage  loan  originated 
by  a  creditor  must  include  a  limitation 
on  the  maximum  interest  rate  that  may 
apply  during  the  term  of  the  mortgage 
loan.  The  proposed  amendment  to 
Regulation  Z  incorporates  the  substance 
of  the  new  law  into  the  regulation.  The 
proposed  amendment  would  apply  to 
both  open-end  and  closed-end  consumer 
credit  transactions  covered  by  the  Truth 
in  Lending  Act  and  Regulation  Z.  The 
amendment  would  apply  to  all  dwelling- 


secured  extensions  of  credit  that  require 
variable  rate  disclosures  under 
Regulation  Z.  as  well  as  open-end 
dwelling-secured  lines  of  credit  in  which 
the  creditor  reserves  the  contractual 
right  to  make  changes  m  the  terms  and 
conditions  of  the  account  from  time  to 
time — including  rate  changes.  The 
amendment  would  apply  only  to  closed- 
end  credit  transactions  and  open-end 
credit  programs  entered  into  on  or  after 
December  8, 1987.  The  rule  would  not 
apply  retroactively  to  existing 
transactions  or  programs.  Under  the 
proposed  amendment,  creditors  would 
be  required  to  specify  in  their  credit 
contracts  the  maximum  interest  rate  (a 
lifetime  cap)  that  may  be  imposed. 
DATE:  Comments  must  be  received  on  or 
before  October  14. 1987. 
ADDRESS:  Comments  should  be  mailed 
to  William  W.  Wiles.  Secretary,  Board 
of  Governors  of  the  Federal  Reserve 
System,  Washington  DC  20551,  or 
delivered  to  the  .Mail  Services  courtyard 
entrance  on  20th  Street,  between  C 
Street  and  Constitution  Avenue  NW., 
Washington  D.C.,  between  8:45  a.m.  and 
5:15  p.m.  weekdays.  Comments  should 
include  a  reference  to  Docket  No.  R- 
0613.  Comments  may  be  inspected  in 
Room  B-1122  between  8:45  a.m.  and  5:15 
p.m.  weekdays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Adrienne  D.  Hurt,  Senior  Attorney. 
Division  of  Consumer  and  Community 
Affairs,  at  (202)  452-2412  or  452-3867;  for 
the  hearing  impaired  only,  contact 
Earnestine  Hill  or  Dorothea  Thompson, 
Telecommunications  Device  for  the  Deaf 
at  (202)  452-3544.  Board  of  Governors  of 
the  Federal  Reserve  System. 
Washington,  DC  20551, 
SUPPliMENTARY  INFORMATION: 

(1)  Background 

On  August  10. 1987.  the  Competitive 
Equality  Banking  Act  of  1987.  Pub.  L 
100-86.  101  Stat.  552,  was  enacted  into 
law.  Title  XII,  section  1204  of  the  act 
provides  that  "[ajny  adjustable  rate 
mortgage  loan  originated  by  a  creditor 
shall  include  a  limitation  on  the 
maximum  interest  rate  that  may  apply 
during  the  term  of  the  mortgage  loan." 
(Section  1204  does  not  set  the  maximum 
interest  rate.)  An  adjustable  rate 
mortgage  loan  is  defined  in  section  1204 
as  any  loan  secured  by  a  lien  on  a  one- 
to-four  family  dwelling  unit,  where  the 
loan  IS  made  pursuant  to  an  agreement 
under  which  the  creditor  may,  from  time 
to  time,  adjust  the  rate  of  interest. 
Creditors  who  regularly  extend  credit 
for  personal,  family  or  household 
purposes  are  subject  to  the  statutory 
requirement.  Section  1204  further 
provides  that  failure  to  comply  with  the 


requirement  is  to  be  treated  as  a 
violation  of  the  Truth  in  Lending  Act. 
The  section  makes  specific  reference  to 
civil  liability  and  administrative 
enforcement  under  sections  130  and  108 
of  Truth  in  Lending,  respectively.  The 
law  becomes  effective  on  December  8. 
1987. 

Section  1204  was  a  floor  amendment 
to  the  Senate's  omnibus  financial 
institutions  bill,  and  was  agreed  to  by 
House  conferees  working  on  the  final 
bill.  There  is  very  little  legislative 
history  on  section  1204  indicating  the 
intent  of  Congress  in  enacting  this 
provision,  other  than  comments  offered 
on  the  Senate  floor.  [See  133  Cong.  Rec 
S3945  (daily  ed.  March  20, 1987)) 

Given  the  broad  language  of  section 
1204,  most  of  the  questions  asked  about 
the  new  law  concern  the  scope  of  its 
coverage.  There  have  also  been 
questions  about  the  manner  of 
compliance.  Creditors  have  asked  the 
following  questions. 

— Does  the  statute  apply  to  business 
credit  as  well  as  consumer  credit? 

— Does  the  statute  apply  to  both  open- 
end  and  closed-end  credit? 

— Will  the  statute  be  applied 

retroactively  to  existing  credit 
agreements,  more  specifically, 
assuming  that  open-end  credit  is 
covered  by  section  1204,  will  the 
statute  apply  to  new  advances 
under  an  open-end  credit  plan  that 
had  been  entered  into  prior  to  the 
effective  date  of  the  law? 

— Again  assuming  coverage,  can  a 

creditor  raise  the  maximum  interest 
rate  on  an  open-end  plan  by  use  of 
a  change  in  terms  notice?  [See 
§  226.9(c)  of  Regulation  Z) 
Alternatively,  can  a  creditor 
terminate  an  account  when  the 
maximum  rate  is  reached? 

— With  regard  to  closed-end  credit,  if  a 
consumer  refinances  or  assumes  an 
extension  of  credit,  can  the  creditor 
increase  the  maximum  rate? 

— Does  the  statute  require  a  creditor  to 
include  a  limitation  on  incremental 
or  periodic  caps  in  a  credit  contract 
or  only  a  limitation  on  a  lifetime 
cap? 

— Does  the  maximum  interest  rate  have 
to  be  stated  as  a  sum  certain? 

(2)  The  Proposed  Amendment  to 
Regulation  Z 

The  proposed  amendment  to 
Regulation  Z  would  incorporate  the 
substance  of  section  1204  into  a  new 
§  226.30  to  Subpart  D  of  the  regulation. 
In  addition,  technical  amendments 
would  be  made  to  §  226  1  of  Regulation 
Z,  in  the  paragraphs  on  Board  authority, 
organization  of  the  regulation,  and 
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enforcement  and  liability  (to  incorporate 
by  reference  administrative  enforcement 
and  civil  liability  provisions  of  the  Truth 
in  Lending  Act  into  section  1204(c)).  The 
amendment  would  apply  to  dwelling- 
secured  extensions  of  credit  covered  by 
the  Truth  in  Lending  Act  in  which  the 
creditor  may  make  interest  rate 
adjustments.  Thus,  it  will  apply  only  to 
consumer  credit  and  not  to  business 
credit.  The  amendment  covers  both 
open-end  and  closed-end  credit 
trarsactions.  Thus,  all  dwelling-secured 
tr;   isactions  that  currently  require 
variable  rate  disclosures  under  Truth  in 
Lending  will  have  a  lifetime  cap  on  the 
rate  of  interest  that  can  be  imposed. 
{Sec  §  226.t)(a](2)  footnote  12,  and 
§  226.18(fl  to  Regulation  Z:  see  also 
comment  226.6(a)(2}-2  and  comments 
I8(f}-1  and  18(r)--6  in  the  Official  Staff 
Commentary  to  Regulation  Z  regarding 
coverage  of  the  variable  rate  disclosure 
requirements.) 

In  addition,  there  is  one  category  of 
transactions  that  does  not  require 
variable  rate  disclosures  under  the 
Truth  in  Lending  Act.  but  that  falls 
squarely  within  the  definition  of 
transactions  covered  by  section  1204: 
open-end  home  equity  lines  of  credit  in 
which  the  creditor  reserves  the 
contractual  right  to  make  rate 
adjubiments  on  the  account.  [See 
comment  6(a)12)-2  of  the  commentary) 
These  transactions  are  not  considered 
variable  rate  plans  for  purposes  of  Truth 
in  Lending  disclosure  because  the  rate 
changes  are  discretionary  and  are  not 
tied  to  an  index  or  formula,  (Although 
variable  rate  disclosures  are  not  given, 
creditors  are  required  under  the  Truth  in 
Lending  Act  to  provide  written  notice  to 
a  consumer  of  each  rate  increase  in 
advance  of  the  increase.)  Under  the 
proposal,  creditors  offering  such 
programs  will  be  required  to  set  a 
lifetime  cap  on  the  interest  rate. 

The  proposed  amendment  will  cover 
applicable  transactions  entered  into  on 
or  after  December  8, 1987,  the  effective 
date  of  the  law.  The  amendment  would 
not  apply  retroactively  to  existing  credit 
contracts.  Consequently,  new  advances 
under  preexisting  open-end  credit  plans 
are  not  subject  to  section  1204. 

Creditors  would  be  required  to  specify 
in  their  credit  contracts  a  maximum 
interest  rate  (a  lifetime  cap)  that  could 
be  imposed.  It  is  the  creditor's 
determination  as  to  what  that  rate  will 
be.  The  rate  must  be  stated  as  a  sum 
certain  or  in  a  manner  in  which  the 
consumer  may  easily  ascertain  the 
maximum  rate.  For  example,  the 
following  statements  would  be 
sufficiently  specific: 


— The  maximum  interest  rate  will  not 

exceed  X%. 
— The  interest  rate  will  never  be  higher 

than  X  percentage  points  above  the 

initial  rate  of  Y%. 
Statements  like  the  following,  however, 
do  not  indicate  a  sum  certain  and  would 
not  comply  with  the  regulation. 
— The  interest  rate  will  never  be  higher 

than  X  percentage  points  over  the 

going  market  rate. 
— The  interest  rate  will  not  exceed  the 

state  usury  ceiling  which  is 

currently  X%. 
The  latter  example  does  not  mean  that 
a  creditor  may  not  establish  a  state 
usury  ceiling  as  the  maximum  rate  to  be 
imposed  on  a  credit  transaction,  since 
choice  of  a  maximum  rate  is  within  the 
creditor's  discretion.  The  problem  with 
the  letter  statement  is  that  it  suggests 
that  if  the  state  usury  ceiling  later 
increases,  then  the  maximum  rate 
imposed  or  the  credit  transaction  will 
increase.  That  would  not  be  consistent 
with  the  law  since  section  1204  requires 
that  a  maximum  lifetime  cap  be  set  for 
the  full  term  of  the  obligation.  Similarly, 
if  a  creditor  were  to  use  a  change  in 
terms  notice  to  increase  a  maximum 
interest  rate  that  has  been  imposed  on 
an  open-end  adjustable  rate  plan,  the 
creditor  would  not,  in  fact,  have  set  a 
maximum  rate  on  the  credit  plan  in 
accordance  with  section  1204.  Therefore, 
creditors  may  not  change  the  terms  of 
existing  plans  to  increase  the  maximum 
rate. 

A  creditor  is  not  prohibited  from 
terminating  an  open-end  plan  when  the 
maximum  interest  rate  set  under  the 
plan  is  reached.  Nevertheless,  the  Board 
is  concerned  that  such  a  practice  could 
have  an  adverse  effect  on  consumers.  Of 
particular  concern  is  the  possibility  that 
a  creditor,  in  addition  to  suspending  the 
consumer's  ability  to  obtain  additional 
funds  under  the  line  of  credit,  might 
reserve  the  right  to  require  the  consumer 
to  pay  the  entire  balance  outstanding  at 
the  time  the  account  is  terminated 
because  the  maximum  interest  rate  has 
been  reached.  Regulation  Z  does  not 
currently  call  for  disclosure  of  this  right 
to  terminate.  The  Board  would  like 
comment  on  whether  an  open-end 
creditor  that  has  the  right  to  terminate  a 
plan,  and  requires  payment  of  the 
outstanding  balance  in  full  when  the 
maximum  interest  rate  set  under  the 
plan  is  reached,  should  be  required  to 
specifically  dislose  this  fact  in  the  credit 
contract  and/or  the  initial  Truth  in 
Lending  disclosures. 

The  Board  would  also  like  to  note 
here  that  it  is  currently  studying  the 
broader  issue  of  whether  the  Truth  in 
Lending  disclosures  for  open-end  equity 


plans  should  be  revised  to  take  account 
of  the  special  characteristics  of  these 
programs,  which  differ  in  many  ways 
from  the  more  traditional  open-end 
credit  programs.  The  terms  and 
conditions  of  these  programs  are 
generally  more  complex  and  the 
consequences  for  consumers  greater  if 
they  fail  to  understand  the  program.  The 
Board  will  probably  be  considering  this 
fall  whether  additional  or  different 
disclosure  requirements  should  be 
applicable  to  open-end  equity  lines  of 
credit. 

With  respect  to  closed-end  credit 
transactions  subject  to  section  1204,  the 
maximum  interest  set  may  not  be 
increased  during  the  term  of  the 
transaction.  If  there  is  a  refinancing  as 
defined  in  §  226.20(a),  an  assumption  as 
defined  in  §  226.20(b),  or  any  other 
situation  constituting  a  new  credit 
transaction  subject  to  Regulation  Z, 
however,  a  new  interest  rate  cap  may  be 
set. 

If  any  further  guidance  for  com.pliance 
with  section  1204  is  necessary,  the 
Board  expects  to  incorporate  it  into  the 
seventh  proposed  update  to  the  Official 
Staff  Commentary  to  Regulation  Z  that 
will  be  published  for  comment  in 
November  1987. 

(3)  Interim  Compliance  Rule  for  Certain 
Closed-End  Creditors 

Section  105(d)  of  Regulation  Z 
requires  the  Board,  except  in  limited 
circumstances,  to  delay  the  effective 
date  of  any  change  to  Truth  in  Lending 
disclosure  requirements  to  the  October  1 
following  by  six  months  the  date  a  rule 
is  promulgated.  The  implementation  of 
section  1204  will  not  change  previous 
Truth  in  Lending  disclosure 
requirements.  Nevertheless,  some 
creditors  that  currently  offer  uncapped 
closed-end  adjustable  rate  loans  may 
have  to  change  their  Truth  in  Lending 
disclosure  forms  to  add  a  disclosure  of 
the  lifetime  cap.  (See  §  226.18(f)(2)  of 
Regulation  Z.)  Section  226.17(a)  provides 
that  all  required  Truth  in  Lending 
closed-end  disclosures  must  be  grouped 
together  and  presented  separately  from 
the  contract.  (Open-end  credit 
disclosures  are  not  subject  to  such 
requirement.)  When  the  Board  takes 
final  action  on  the  proposed  Truth  in 
Lending  disclosure  rules  for  adjustable 
rate  mortgage  transactions  (the  ARMs 
proposal)  now  pending,  (51  FR  42241, 
November  24, 1986)  these  creditors 
might  again  have  to  alter  their  closed- 
end  disclosure  forms. 

To  avoid  the  burden  of  changing  Truth 
in  Lending  disclosure  forms  twice  in  a 
short  period  of  time,  the  proposal  would 
allow  closed-end  creditors  to  have  until 
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October  1, 1988  to  make  the  necessary 
revisions  to  their  disclosure  forms,  For 
the  interim  period  between  December  8, 
1987  and  October  1. 1988.  compliance 
with  section  1204 — that  is,  placing  the 
maximum  rate  limitation  in  the  credit 
contract — would  constitute  compliance 
with  the  Regulation  Z  requirement  to 
disclose  interest  rate  caps  in  a  closed- 
end  variable  rate  credit  transaction. 

(4)  Comments  Requested 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  amendment  and  other  matters 
addressed  in  this  notice.  After  the  close 
of  the  comment  period,  based  upon  it 
analysis  of  the  comments  received,  the 
Board  will  publish  in  the  Federal 
Register  notice  of  final  action. 

The  comment  period  ends  on  October 
14, 1987.  Section  1204  becomes  effective 
December  8, 1987.  It  is  therefore 
imperative  that  comment  be  made  in  a 
timely  manner.  Because  prompt 
resolution  of  these  matters  is  essential 
and  in  the  public  interest,  the  expanded 
rulemaking  procedure  set  forth  in  the 
Board's  policy  statement  of  Januarj'  15, 
1979  (44  FR  3957)  has  not  been  followed, 

(5)  Economic  Impact  Statement 

The  Board's  Division  of  Research  and 
Statistics  has  prepared  an  economic 
impact  statement  on  the  proposed 
revisions  to  Regulation  Z.  A  copy  of  the 
analysis  may  be  obtained  from 
Publications  Services,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC,  20551,  at  (202) 
452-3245. 

List  of  Subjects  in  12  CFR  Part  226 

Advertising,  Banks,  Banking, 
Consumer  protection.  Credit,  Federal 
Reserve  System,  Finance,  Penalties, 
Truth  in  Lending, 

(6)  Text  of  Proposed  Revision 

Certain  conventions  have  been  used 
to  highlight  the  proposed  revisions.  New 
language  is  shown  inside  arrows,  while 
language  that  would  be  removed  is  set 
off  with  brackets.  Pursuant  to  authority 
granted  in  Title  XII.  section  1204(b)  of" 
the  Competitive  Equality  Banking  Act  of 
1987,  Pub.  L  100-86.  101  Stat.  552.  the 
Board  proposes  to  amend  Regulation  Z 
[12  CFR  Part  226)  as  follows: 

PART  226— TRUTH  IN  LENDING 

1.  The  authority  citation  for  Part  226  is 
revised  to  read  as  follows: 

Authority:  Sec.  105.  Truth  in  Lending  Act, 
as  amended  by  sec.  605.  Pub.  L.  96-221.  94 
Stat.  170  [15  U.S.C.  1604  et  seq.):  sec.  1204(c), 
Competitive  Banking  Equality  Act,  Pub.  L. 
100-86,  101  Stat.  552. 
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2.  Section  226.1  is  amended  by 
revising  paragraph  (a),  (d)  introductory 
text,  (d)  (4).  and  (e)  to  read  as  follows: 

Subpart  A— General 

§  226.1     Authority,  purpose,  coverage, 
organization,  enforcement  and  liability. 

(a)  Authority.  This  regualation,  known 
as  Regulation  Z,  is  issued  by  the  Board 
of  Governors  of  the  Federal  Reserve 
System  to  implement  the  federal  Truth 
in  Lending  and  Fair  Credit  Billing  Acts, 
which  are  contained  in  Title  I  of  the 
Consumer  Credit  Protection  Act,  as 
amended  (15  U.S.C.  1601  et  seq]  This 
regulation  also  implements  title  XII, 
section  1204  of  the  Competitive  Equality 
Banking  Act  of  1987  (Pub.  L.  100-86, 
101  Stat.  552). 
«         •         *         •         * 

(d)  Organization.  The  regulation  is 
divided  into  subparts  and  appendices  as 
follows: 
«         •         *         •         * 

(4)  Subpart  D  contains  rules  on  oral 
disclosures,  Spanish  language  disclosure 
in  Puerto  Rico,  record  retention,  effect 
on  state  laws,  [and]  state  exemptions  [.], 
and  rate  limitations. 

(ej  Enforcement  and  liability.  Section 
108  of  the  act  contains  the 
administrative  enforcement  provisions. 
Sections  112,  113,  130,  131,  and  134 
contain  provisions  relating  to  liability 
for  failure  to  comply  with  the 
requirements  of  the  act  and  the 
regulation.  Section  1204(c)  of  title  XII  of 
the  Competitive  Equality  Banking  Act  of 
1987,  Pub.  L  100-66,  lOl'Stat.  552, 
incorporates  by  reference  administrative 
enforcement  and  civil  liability 
provisions  of  sections  108  and  130  of  the 
act. 
*         •         •         •         • 

3.  A  new  §  226.30  is  added  to  Subpart 
D  to  read  as  follows: 

Subpart  D— Miscellaneous 

§  226.30    Limitation  on  rates. 

In  a  consumer  credit  transaction 
subject  to  the  act  and  this  regulation,  a 
creditor  shall  include  in  the  credit 
contract  a  limitation  on  the  maximum 
interest  rate  that  may  be  imposed  during 
the  term  of  the  obligation  '  when — 

(a)  The  annual  percentage  rate  may 
increase  after  consummation  or,  in  the 
case  of  open-end  credit,  when  the 
annual  percentage  rate  may  change 
during  the  plan;  and 

(b)  The  transaction  is  secured  by  a 
dwelling. 


'  When  a  creditor  ciianges  its  credit  contract(s)  to 
comply  witii  this  section,  that  will  constitute 
compliance  with  the  disclosure  requirements  of 
S  226.18(0121  until  October  1.  1988. 


By  order  of  the  Board  of  Governors  of  the 
Federal  Reser\  e  System,  September  11, 1987. 
William  W.  Wiles, 
Secretary  of  the  Board. 
[FR  Doc  8--:i294  Filed  »-14-87:  845  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Part  416 

(Regulations  No.  16] 

Supplemental  Security  Income  for  the 
Aged,  Blind,  and  Disabled;  How  We 
Count  Earned  and  Unearned  Income; 
Funds  Used  To  Pay  Indebtedness 

agency:  Social  Security  Administration. 
HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  The  proposed  rule  would 
clarify  the  regulations  to  reflect  a 
longstanding  Social  Security 
Administration  (SSA)  policy  that 
amounts  withheld  from  earned  and 
unearned  income  for  payment  of  a  debt 
or  other  legal  obligation  are  included  in 
income  for  the  purpose  of  detcmining 
eligibility  and  payment  amount  under 
the  Supplemental  Security  Income  (SSI) 
program. 

DATE:  To  be  sure  that  your  comments 
are  considered  we  must  receive  them  no 
later  than  November  16. 198". 

ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Security. 
Department  of  Health  and  Human 
Services,  P.O.  Box  1585,  Baltimore, 
Maryland  21203.  or  delivered  to  the 
Office  of  Regulations.  Social  Security 
Administration.  3-B-^  Operations 
Building.  6401  Security  Boulevard, 
Baltimore,  Marviand  21235,  between  8:00 
a. mi,  and  4:30  p.m.  on  regular  business 
days  Comments  received  may  be 
inspected  during  these  same  hours  by 
making  arrangements  with  the  contact 
person  shown  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Irving  Darrow.  Esq.,  Legal  Assistant,  3- 
B-3  Operations  Building,  6401  Security 
Boulevard.  Baltimore.  .Mar\land  21235, 
(301)597-3409, 

SUPPLEMENTARY  INFORMATION:  To  be 

eligible  for  SSI.  an  individuals  income 
must  not  exceed  certain  limits  set  by 
law.  In  addition,  the  amount  of  an 
eligible  individual's  SSI  benefit  is 
determined  by  the  amount  of  his  or  her 
income. 


BEST  COPY  AVAILABLE 
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Section  1812(aKl)  of  the  Social 
Security  Act  (the  Act)  provides  that 
earned  income,  for  SSI  purposes, 
includes  wages  as  determined  under 
section  203{f](5)lC)  of  the  Act.  Since 
section  203(f)(5)(C)  does  not  specifically 
exclude  wages  which  are  withheld  to 
satisfy  an  indebtedness,  such  amounts 
are  charged  as  wages  for  Title  II 
purposes.  Thus,  such  amounts  also  are 
considered  as  wages,  and  therefore  as 
earned  income,  for  Title  XVI  purposes. 

Section  1612(a)(2)  of  the  Act  states 
that  unearned  income  includes  "all  other 
income"  which  does  not  meet  the 
statutory  definition  of  earned  income. 

Section  1612(b)  of  the  Act  lists  items 
which  are  specifically  excluded  from 
income.  Since  amounts  which  are 
withheld  from  income,  either  earned  or 
unearned,  to  pay  an  indebtedness  or 
other  legal  obligation  are  not 
specifically  excluded,  it  is  the  policy  of 
SSA  to  treat  such  amounts  as  income. 
Examples  of  such  includable  amounts 
are  monies  withheld  from  an 
individual's  income  by  garnishment 
child  support  payments  (both  court 
ordered  and  voluntary),  and  payment  of 
other  debts.  Althouj^h  our  longstanding 
policy  has  been  to  consider  such 
income,  our  regulations  have  explicitly 
provided  only  for  considering  garnished 
income  and  payments  such  as  Medicare 
premiums.  The  proposed  rule  would 
make  explicit  that  any  income  withheld 
to  pay  a  debt  would  be  considered 
income. 

The  effect  of  not  considering  such 
funds  as  income  is  to  have  the  SSI 
program  subsidize  child  support 
obligations  or  other  debts,  which  is  not 
its  purpose  as  a  program  designed  to 
meet  the  subsistence  needs  of  its 
claimants  only.  While  we  do  have 
authority  under  the  deeming  provisions 
in  section  1614(f)  of  the  Act  to  disregard 
portions  of  a  deemor's  income  to  satisfy 
the  needs  of  the  deemor's  ineligible 
dependent  children,  we  do  not  have 
authority  under  the  Act  to  allocate  a 
portion  of  an  SSI  claimant's  income  for 
use  of  the  claimant's  dependents.  When 
court-ordered  obligations  reduce  income 
to  the  extent  that  there  are  insufficient 
funds  to  meet  food,  clothing,  and  shelter 
needs,  an  individual  may  petition  the 
court  to  have  the  payments  reduced.  In 
addition,  when  an  individual  voluntarily 
incurs  a  debt  that  is  to  be  repaid  from 
future  income,  the  terms  and  amount  of 
the  payment  installment  are,  at  least 
initially,  within  the  individual's  control. 

To  lend  further  support  to  our  pwlicy 
of  counting  amounts  which  are  withheld 
from  income  to  pay  a  debt  or  other  legal 
obligation,  we  propose  to  revise  20  CFR 
416.1102  to  state  that  sometimes  income 
also  includes  more  or  less  than  actually 


received.  We  may  include  more  or  less 
unearned  income  than  actually  received, 
but  we  do  not  include  less  earned 
income  than  actually  received  since 
gross  wages  are  considered  earned 
income.  We  also  propose  to  cross  refer 
to  the  specific  regulations  on  earned 
income  (20  CFR  416.1110)  and  unearned 
income  (20  CFR  416.1123(b)(2))  which 
explain  this  concept  in  more  detail. 

We  also  propose  to  expand  20  CFR 
416.1110  and  416.1123(b)(2)  to  state 
specifically  our  policy  with  respect  to 
funds  which  are  pledged  or  which  are 
withheld  from  earned  and  unearned 
income,  voluntarily  or  by  court  order,  for 
payment  of  a  debt  or  other  legal 
obligation  or  to  make  any  other 
payments  such  as  Medicare  premiums. 
That  is,  funds  which  are  withheld  to  pay 
an  indebtedness  or  other  legal 
obligation  or  to  make  any  other  payment 
will  be  listed  as  situations  where  we 
include  in  earned  and  unearned  income 
more  than  actually  received. 

Regulatory  Procedures 

Executive  Order  No.  12291 

The  Secretary  has  determined  that 
this  is  not  a  major  rule  under  Executive 
Order  12291  because  these  proposed 
regulations  will  not  result  in  costs  or 
savings,  or  otherwise  meet  any  of  the 
threshold  criteria  for  a  major  rule. 
Therefore,  a  regulatory  impact  analysis 
is  not  required. 

Regulatory  Flexibility  Act 

We  certify  that  these  proposed 
regulations,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  will  affect  only  individuals 
and  States.  Therefore,  a  regulatory 
flexibility  analysis  as  provided  in  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
through  612,  is  not  required. 

Paperwork  Reduction  Act  of  1960 

These  proposed  regulations  would 
impose  no  additional  reporting  and 
recordkeeping  requirements 
necessitating  clearance  by  the  Office  of 
Management  and  Budget. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  13.807.  Supplemental  Security 
Income  Program) 

Ust  of  Subjects  in  20  CFR  Part  416 

Administrative  practice  and 
procedure.  Aged,  Blind,  Disability 
benefits,  Public  assistance  programs. 
Supplemental  security  income. 


Dated:  June  25, 1987. 
Dorcas  R.  Hardy, 

Commissioner  of  Social  Security. 

Approved:  July  31. 1987. 
Otis  R.  Bowen. 

Secretary  of  Health  and  Human  Services. 

Part  416  of  Title  20  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  416— [AMENDED] 

1.  The  authority  citation  for  Subpart  K 
of  Part  416  continues  to  read  as  follows: 

A  thority:  Sees.  1102, 1602, 1611. 1612.  1613. 
1614lf).  1621.  and  1631.  of  the  Social  Security 
Act;  42  U.S.C.  1302,  1381a.  1382,  1382a.  13ft2b. 
1382c(f].  1382J.  and  1383:  sec.  211  of  Pub.  L 
93-66.  87  Stat.  154;  sec.  2639  of  Pub.  L  9&-269. 
98  Stat.  1144. 

2.  Section  416.1102  is  revised  to  read 

as  follows: 


§416.1102    What  is  Income. 

Income  is  anything  you  receive  in 
cash  or  in  kind  that  you  can  use  to  meet 
your  needs  for  food,  clothing  and 
shelter.  Sometimes  income  also  includes 
more  or  less  than  you  receive  [see. 
§§  416.1110  and  416.1123(b)).  In-kind 
income  is  not  cash,  but  is  actually  food, 
clothing,  or  shelter,  or  something  you 
can  use  to  get  one  of  these. 

3.  In  §  416.1110.  the  introductory 
material  preceding  paragraph  (a)  is 
revised  to  read  as  follows; 

§416.1110    What  Is  earned  income. 

Earned  income  may  be  in  cash  or  in 
kind.  We  may  include  more  of  your 
earned  income  than  you  actually 
receive.  We  include  more  than  you 
actually  receive  if  amounts  are  withheld 
from  earned  income  because  of  a 
garnishment  or  to  pay  a  debt  or  other 
legal  obligation,  or  to  make  any  other 
payments.  Earned  income  consists  of  the 
following  types  of  payments: 
***** 

4.  In  §  416.1123.  paragraph  [b)(2)  is 
revised  to  read  as  follows: 

§  4 1 6. 1 1 23    How  we  count  unearned 
income. 

*  •         •       J  *         * 

(b)  Amount  Considered  as 
income.  *   *  * 

(2)  We  also  include  more  than  you 
actually  receive  if  amounts  are  withheld 
from  unearned  income  because  of  a 
garnishment,  or  to  pay  a  debt  or  other 
legal  obligation,  or  to  make  any  other 
payment  such  as  payment  of  your 
Medicare  premiums. 

*  *         •         •         * 

IFR  Doc.  87-21040  Filed  9-14-87;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33CFR  Part  110 

[CGD11-1 1-87-07] 

Anchorage  Ground  Regulations; 
Anaheim  Bay  Harbor,  CA 

agency:  Coast  Guard.  DOT. 

action:  Notice  of  proposed  rulemaking. 


summary:  The  U.S.  Naval  Weapons 
Station,  Seal  Beach,  California,  has 
requested  the  Coast  Guard  amend  33 
CFR  110.215.  This  change  will  revise  the 
Explosive  Anchorage  Regulations  for  the 
waters  of  Anaheim  Bay  Harbor, 
California,  by  adding  the  area  between 
the  Entrance  Channel  and  the  West  Jetty 
to  the  existing  anchorage.  This  action  is 
necessary  to  conform  the  regulation  to 
the  present  usage  of  the  anchorage. 
Reference  to  Commandant,  Eleventh 
Naval  District,  a  position  which  no 
longer  exists,  will  be  deleted. 

date:  Comments  must  be  received  on  or 
before  October  30, 1987, 

address:  Comments  should  be  mailed 
to  Commander  (oan).  Eleventh  Coast 
Guard  District,  Room  702,  Union  Bank 
Building,  400  Oceangate.  Long  Beach, 
CA  90822-5399.  The  comments  and  other 
materials  referenced  in  this  notice  will 
be  available  for  inspection  and  copying 
at  the  Union  Bank  Building,  Room  702, 
400  Oceangate,  Long  Beach,  CA.  Normal 
office  hours  are  between  8.00  a.m.  and 
4:00  p.m.,  Monday  through  Friday, 
except  holidays.  Comments  may  also  be 
hand-delivered  to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Junior  Grade  M.J.  Lodge, 
Aids  to  Navigation  Branch,  Eleventh 
Coast  Guard  District,  Suite  702,  400 
Oceangate,  Long  Beach,  CA.  (213]  499- 
5410. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  written  views,  data,  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
(CGDll-1 1-87-07)  and  the  specific 
section  of  the  proposal  to  which  their 
comments  apply  and  give  the  reasons 
for  their  comments.  The  regulations  may 
be  changed  in  light  of  comments 
received.  All  comments  received  before 
the  expiration  of  the  comment  period 
will  be  considered  before  final  action  is 
taken  on  th's  proposal.  No  public 
hearing  is  planned,  but  one  may  be  held 
if  written  requests  are  received  and  the 
Coast  Guard  determines  that  the 


opportunity  to  make  oral  presentations 
will  aid  the  rulemaking  process. 

Drafting  Information 

The  drafters  of  this  notice  are 
Lieutenant  Commander  F.L  McCIain. 
project  officer,  Marine  Safety  Division, 
Eleventh  Coast  Guard  District; 
Lieutenant  Junior  Grade  M,J.  Lodge, 
project  officer,  Aids  to  Navigation 
Branch,  Eleventh  Coast  Guard  District, 
and  Lieutenant  Commander  Arthur  E. 
Brooks,  project  attorney.  Eleventh  Coast 
Guard  District  Legal  Office. 

Discussion  of  Proposed  Regulations 

The  United  States  Navy  has  requested 
amendment  of  the  Explosive  Anchorage 
Regulations  for  the  waters  of  Anaheim 
Bay  Harbor,  California.  The  area 
presently  designated  as  an  explosive 
anchorage  has  proven  inadequate  for 
the  number  of  barges  needed  to  move 
explosives  at  U.S.  Naval  Weapons 
Station,  Seal  Beach.  To  accommodate 
the  increase  in  barge  traffic,  three  more 
buoys  were  placed  on  the  west  side  of 
the  harbor  in  1983.  The  proposed  rules 
will  facilitate  naval  operations  and 
enhance  public  safety  by  amending  the 
regulations  designating  the  explosive 
anchorage  to  conform  to  present  usage. 
This  regulation  is  issued  pursuant  to  33 
U.S.C.  471  as  set  out  in  the  authority 
citation  for  all  of  Part  110. 

Economic  Assessment  and  Certificate 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulations  and  nonsignificant  under 
Department  of  Transportation  regulatory' 
policies  and  procedures  (44  FR  11034; 
February  26.  1979).  The  economic  impact 
of  this  proposal  is  expected  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary.  Only  a  small  number  of 
vessels  will  be  involved  and  the  U.S. 
Navy  will  cooperate  with  public  use  of 
the  area  to  the  extent  allowed  by 
explosive  loading  requirements.  Since 
the  impact  of  this  proposal  is  expected 
to  be  minimal,  the  Coast  Guard  certifies 
that,  if  adopted,  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  110 

Anchorage  grounds. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  110 
of  Title  33.  Code  of  Federal  Regulations 
as  follows: 

PART  110— (AMENDED) 

1.  The  authority  citation  for  Part  110 
continues  to  read  as  follows: 


.Authority:  33  U.S.C.  471,  2030.  2035,  and 
2071:  49  CFR  1  46(e)  and  33  CFR  1.05-l(g). 
Section  llO.la  and  each  section  listed  in 
S  llO.la  are  also  issued  under  33  U.S.C.  1223 
and  1231. 

2.  Section  110.215  is  revised  to  read  as 
follows: 

§  110.215    Anaheim  Bay  Harbor,  CatHomia; 
U.S.  Naval  Weapons  Station,  S«al  Beach, 
California:  Naval  Explosives  Anchorage. 

(a)  The  anchorage  ground.  The  waters 
of  Anaheim  Bay  Harbor  between  the 
east  side  of  the  Entrance  Channel  and 
the  East  Jetty,  and  the  west  side  of  t,^e 
Entrance  Channel  and  the  West  Jetty  as 
outlined  in  the  following  two  sections: 

(1)  East  Side: 


Latitude 

33*44'03.0"  N. 
33'43  53.0"  N. 
33'43 ^g.O"'  N. 
33*43  36.5"  N. 
33'43'37.0"  N. 
33"4403.0"  N. 
(2)  West  Side: 
Latitude 
33*4405.0"  N. 
33'4406.0"  N. 
33"44(n.O"  N. 
33"43  40.S"  N. 
33'4339.5"  N. 
33'44  05  0"  N. 


Longitude 
118"05  35  0"  W. 
118°OS750  W. 
118'0S18.(r  W. 
118'05  se.o"  W. 
n8"05  57.O"  W. 
118"05  35  0"  W. 

Longitude 
118'0S'40.0'  W. 
118'05  56.5    W. 

iie'oem.o  w. 
ns'oeoa.o  w. 

118'06  02.0'  w. 
lie'05400    w 


(b)  The  regulations.  (1)  This  area  is 
reserved  for  use  of  naval  vessels 
carrying  or  transferring  ammunition  or 
explosives  under  standard  military 
restrictions  as  established  by  the  Safety 
Manual,  Armed  Service  Explosives 
Board. 

(2)  No  pleasure  or  commercial  craft 
shall  navigate  or  anchor  within  this  area 
at  any  time  without  first  obtaining 
permission  from  the  Commanding 
Officer,  Naval  Weapons  Station.  Seal 
Beach,  California.  This  officer  will 
extend  full  cooperation  relating  to  public 
use  of  the  area  and  will  fully  consider 
ever>'  reasonable  request  for  the 
passage  of  small  craft  in  light  of 
requirements  for  national  security  and 
safety  of  persons  and  property. 

(3)  Nothing  in  this  section  shall  be 
construed  as  relieving  the  owner  or 
operator  of  any  vessel  from  the 
regulations  contained  in  J  204.195  of 
Title  33,  covering  navigation  in  Anaheim 
Bay  Harbor. 

(4)  The  regulations  in  this  section 
shall  be  administered  by  the 
Commanding  Officer.  U.S.  Naval 
Weapons  Station,  Seal  Beach, 
California,  and  by  such  agencies  as  he 
may  designate,  and  enforced  by  the 
Captain  of  the  Port.  Los  Angeles-L,ong 
Beach,  California. 
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A.B.  Beran. 

Rrar  Admiral  f tower  hoff),  U.S.  Coast  Guard. 
Ci>mmander.  Eleventh  Coast  Guard  District 
|1R  Doc  87-21097  Filed  9-14-87;  845  ami 
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33  CFR  Part  165 


ICGD8-87-10I 

Safety  Zone;  Vicinity  of  ttw  OW  River 
Control  Structure,  Mississippi  River 

agency:  Coast  Guard.  DOT. 

action:  .Notice  of  F'roposed  rule  making. 

summary:  The  Coast  Guard  is 
considering  amending  its  regulations. 
Title  33  CFR  165.802,  by  extending  the 
safety  zone  in  the  vicinity  of  the  Old 
River  Control  Structure  to  include  the 
area  around  the  New  Old  River 
Auxiliary  Control  Structure  located  at 
311.2.  RDB.  AHP.  These  structures 
control  the  distribution  of  water 
between  the  Mississippi  River.  Red 
River,  and  the  Atchafalaya  River. 
Recent  completion  of  the  New  Auxiliary 
Control  Structure  necessitates  extending 
the  area  of  the  safety  zone.  The 
extension  of  the  safety  zone  will  assist 
in  protecting  the  structures,  thus 
preventing  interruption  of  flow  control 
with  serious  downstream  ramifications 
for  flood  control,  navigation  and 
municipal/industrial  water  supplies. 

DATE:  Comments  must  be  received  on  or 
before  October  30. 1987. 

ADDRESSES:  Comments  should  be 
m.ailed  to  U.S.  Coast  Guard  Captain  of 
the  Port.  4640  Urquhart  Street.  New 
Orleans,  LA  70117-4698.  The  comments 
and  other  materials  referenced  in  this 
notice  will  be  available  for  inspection 
and  copying  at  Captain  of  the  Port 
Office,  Room  A-305.  Normal  office  hours 
are  between  7:00  a.m.  and  3-JO  p.m. 
Monday  through  Friday,  except 
holidays.  Comments  may  also  be  hand- 
delivered  to  this  address. 

FOR  FURTHER  INFORMATKM  CONTACT: 

LT]G  Patrick  ).  Calvin,  Waterway  Safety 
Officer,  C/O  U.S.  Coast  Guard  Captain 
of  the  Port.  4640  Urquhart  Street.  Nev>r 
Orleans,  LA  70117-4698,  Telephone: 

(504)  589-7127. 

SUPPI^MENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  data  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
CGD8-87-,  the  specific  section  of  the 


proposal  to  which  their  comments  apply, 
and  give  reasons  for  each  comment. 

The  regulations  may  be  changed  in 
light  of  comments  received.  All 
comments  received  before  the 
expiration  of  the  comment  period  will  be 
considered  before  the  final  action  is 
taken  on  this  proposal.  No  public 
hearing  is  planned,  but  one  may  be  held 
if  written  requests  for  a  hearing  are 
received  and  it  is  determined  that  the 
opportunity  to  make  oral  presentations 
will  aid  the  rulemaking  process. 

Drafting  Information 

The  drafters  of  this  regulation  are 
LT]G  Patrick  J.  Calvin,  Project  Officer 
for  the  Captain  of  the  Port,  and  LCDR 
James  J.  Vallone,  Project  Attorney, 
Eighth  Coast  Guard  District  Legal 
Office. 

Discussion  of  Regulation 

The  Old  River  Control  Structure 
located  at  Mile  314.5  RDB,  AHP, 
completed  in  October  1983,  was  built  to 
control  the  distribution  of  wafer 
between  the  Mississippi  River  and  the 
Atchafalaya  River.  The  New  Auxiliary 
Old  River  Control  Structure  located  at 
Mile  311.2  RDB,  AHP.  completed  March 
1987,  was  built  to  reduce  the  flow 
through  the  Old  River  Structure  thereby 
reducing  the  undermining  of  the  Old 
River  Control  Structure.  Completion  of 
the  New  Auxiliary  Control  Structure 
necessitates  extending  the  area  of  the 
safety  zone.  The  regulation  will  assist  in 
protecting  the  structures,  thus 
preventing  interruption  of  flow  control 
with  serious  downstream  ramifications 
for  flood  control,  navigation  and 
municipal/industrial  water  suptplies. 

The  regulation  will  also  assist  in 
preventing  the  entry  of  vessels  into  an 
area  of  an  extreme  navigational  safety 
hazard. 

This  regulation  is  issued  pursuant  to 
33  use.  1225  and  1231  as  set  cut  in  the 
authority  for  all  of  part  165 

Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034: 
February  26,  1979).  The  economic  impact 
of  this  proposal  is  expected  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary.  The  only  affect  of  the 
proposed  regulation  is  to  establish  an 
area  of  controlled  access  in  the  vicinity 
of  The  Old  River  Control  Structure  and 
the  New  Old  River  Auxiliary  Control 
Structure.  Limited  access  in  this  area 
will  not  impede  normal  navigation. 


Since  the  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  if  adopted,  if  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 


List  of  Subjects  in  33  CFR  Fart  165 

Inland  waterway  navigation 
regulations. 

Harbors,  Marine  safety.  Navigation 
(water).  Security  measures.  Vessels. 
Waterways. 

Proposed  Regulation 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  165 
of  Title  33.  Code  of  Federal  Regulations 
as  follows: 


PART  165— {AMENDED! 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  M&.C.  1225  and  1231;  M 
use.  191:  49  CFR  1.46  and  33  CFR  1.05-l(g). 
6.04-1.  6-04-6.  and  160.5. 

2.  Section  165.802  is  revised  to  read  as 

follows: 


§  165.802    Lower  Mississippi  Rivsr  Vicinity 
of  Old  River  Control  Structure  Safety  Zone. 

(a)  The  area  enclosed  by  the  following 
boundary  is  a  safety  zone — from  the 
Black  Hawk  Point  Light,  mile  316.1  AHP 
LMR  to  a  point  opposite  the  Wilkinson 
Light,  mile  310.0  AHP  along  the  levee 
above  the  right  descending  bank;  thence 
to  the  opposite  levee  a  line 
perpendicular  to  the  channel  centerline; 
thence  along  the  levee  to  the  upstream 
end  of  the  Old  River  Overbank  structure 
mile  315.5  AHP  LMR;  thence  along  a  line 
to  the  Black  Hawk  Point  Light. 

(b)  Any  vessel  desiring  to  enter  this 
safety  zone  must  first  obtain  permission 
from  the  Captain  of  the  Port,  New 
Orleans.  The  operator  of  the  Corp  of 
Engineers'  picket  boat  on  scene  it 
delegated  the  authority  to  permit  entry 
into  this  safety  zone. 

Dated:  July  25, 1987. 
).E.  Lindak, 

Captain,  US.  Coast  Guard.  Captain  of  the 

Port.  New  Orleans.  LA. 

[FR  Doc.  87-21101  Filed  9-14-87:  8:45  amj 
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POSTAL  SERVICE 
39  CFR  Part  20 

Proposed  Changes  in  Express  Man 
International  Service  (EMS)  Rates 

agency:  Postal  Service. 


UM  I 


ACTION:  Proposed  rule. 
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summary:  In  an  effort  to  be  more 
responsive  to  the  needs  of  the 
marketplace,  the  Postal  Service 
proposes  new  On  Demand  and  Custom 
Designed  Service  half-pound  and  pound 
rates  for  Express  Mai!  International 
Service  (EMS).  These  new  rates  will  be 
compensatory  and  will  establish 
reasonable  lower  prices  for  lighter 
v.eight  parcels  and  letters. 

Lists  of  the  new  EMS  rates,  by  rate 
group,  together  with  a  listing  of  the 
countries  in  each  rate  group  are 
provided  in  the  tables  below. 
DATE:  Comments  must  be  received  on  or 
before  October  15,  1987. 
ADDRESS:  Written  comments  should  be 
d-.rected  to  the  General  Manager.  Rate 
Development  Division.  Office  of  Rates, 
Rates  and  Classification  Department, 
U.S.  Postal  Service.  Washington.  DC 
20260-5352.  Copies  of  all  written 
com.ments  will  be  available  for  public 
inspection  and  photocopying  between  9 
am.  and  4  p.m..  Monday  through  Fridav. 
m  Room  8620,  475  L'Enfant  Plaza  West" 
SW,.  Washington,  DC  20260-5352. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tom  Philson.  (202)  268-2674  or  Duane 
Redic  (202)  268-2677. 
SUPPLEMENTARY  INFORMATION:  The 

lowest  weight  categor>'  for  Express  Ma:l 
International  Service  is  currently  one 
pound,  yet  customers  often  require 
expedited  delivery  of  i;ems  that  weigh 
Ifss  than  this  amount.  In  response  to  the 
needs  of  the  marketplace,  the  Postal 
Service  proposes  a  new  half-pound  rate 
category  and  an  adjustment  in  the 
pound  rate  for  EMS  pieces.  The  rates  for 
Express  Mail  International  Service  items 
over  one  pound  and  all  other  applicable 
charges  remain  as  published  at  49  FR 
50326  (December  27.  1984). 

The  Internationa!  Mail  Manual  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations,  39  CFR  20.1,  Rate 
changes  in  the  manual,  as  well  as 
changes  to  Publication  273.  Express 
Mail  International  Service  Guide,  will 
be  made  in  due  course.  Accordingly, 
although  39  US.C,  407  does  not  require 
advance  notice  and  the  opportunity  for 
submission  of  comments  on 
international  service,  and  the  provisions 
of  the  Administrative  Procedure  Act 
regarding  proposed  rulem.aking  (5  U.S.C. 
553)  do  not  apply  (39  US.C,  410(a]),  the 
Postal  Service  invites  interested  persons 
to  submit  written  data  and  views 
concerning  the  proposed  new  rates  for 
Express  Mail  International  Service 
which  are  presented  in  the  tables  below 

Usl  of  Subjects  in  39  CFR  Part  20 

Postal  Service,  Foreign  relations. 


PART  20— [AMENDED] 

The  authority  citation  for  Part  20 
continues  to  read  as  follows: 

Authority:  5  U  S  C.  552(a):  39  U.S.C.  401 

4;)4,  407,  408 

Express  Mail  International 
Service  (EMS)  Proposed  on 
Demand  Service  Rate  Changes 


Pounds 
(up  to 
and 
includ- 
ing) 

Group 

1 

2 

3 

4 

1/2 

'  S18  00 

2  « 1  fi  nn 

ei  D  an 

ff  1  o  t\r\ 

1 

'21.00      ==21.00      21.00  '    21.00 

'  Exception  The  proposed  half-pound  rate 
for  On  Demarid  Service  to  Canaaa  is  SI 3,00. 
The  proposed  pound  rate  (or  On  Demand 
Service  to  Canada  is  $16  00 

^  Exception.  The  proposed  hai<-pound  rate 
for  On  Demand  Sefvice  to  Great  Britain  arxl 
Northern  Ireland  is  $15  00  The  proposed 
pound  rate  for  On  Demand  Service  to  Great 
Britain  and  Nonhem  Ireland  is  Si 8  00 

Express  Mail  International  Serv- 
ice (EMS)  Proposed  Custom  De- 
signed Service  Rate  Changes  => 


1                  — 

Pounds    1                          Group 

and 
inclixl-              1 
ing) 

2 

3 

4 

1/2 '  S26  00 

^  $26.00 
2  29.00 

S26  00 
29.00 

S26.00 
29,00 

1 '    '  29.00 

'  Exception-  The  proposed  haK-pound  rate 
for  Custom  Designed  Service  to  Canada  is 
S21  00  The  proposed  pound  rale  (or  Custom 
Designed  Service  lO  Canaoa  is  S24  00 

^  Exception  Tr^e  proposed  hat-pound  rate 
(or  Custom  Designed  Service  to  Great  Britain 
and  Northern  Ireland  is  S23  00  The  proposed 
pound  rate  for  Custom  Designed  Service  to 
G'eat  Britain  and  Northern  Ireland  is  S26  00 

^  Rates  in  this  table  are  aopiicatDie  to  each 
piece  o(  international  Custom  Designed  Ex- 
press Mail  shiped  under  a  Service  Agreement 
providing  for  tender  Dy  tne  Customer  at  a 
Designated  Post  Office 

Express  Mail  International  Serv- 
ice Countries  in  each  Rate 
Group 


Country 

Rate 
group 

Maxi- 

munf) 

vwtght 

(pounds) 

Argentina 

3 
4 
2 
2 

3 

4 
2 
3 

44 

Australia 

44 

Austria 

Bahamas 

44 
44 

Bahrain    

44 

Bangladesh 

44 

Barbados 

44 

Beigium 

44 

Express  Mail  International  Serv- 
ice Countries  in  each  Rate 
Group— Continued 


Country 


Bermuda 

Brazil „. 

Canada 

Cayman  Islands , 

Chad 

Chile 

China,  People's  Republic 

of 

Colombia 

Cote  d'lvoire  (Ivory  Coast) , 

Cyprus 

Denmark 

Djibouti 

Egypt 

Finland 

F'ance 

Germany.  Federal  Reput)- 

iic  of 

Great  Britain  and  Northern 

Ireland 

Greece 

Guyana 

hong  Kong „ 

Hungary 

Iceland 

India 

Indonesia 

Ireland 

Israel 

Italy 

Japan 

Jordan „... 

Korea,  Republic  of 

Kuwait 

Ljxembourg 

Macao 

Malaysia 

Mall 

Mex'co      

Net'ie'iands , 

t jeiher:ands  Antilles , 

New  Zealand 

Niger 

Nige'ia 

Norway 

0-an 

!=3K  Stan 

Pa-^ama 

Por^gal 

Qatar 

Saudi  Arabia 

Senegal 

Singapore 

South  Afnca 

Spain 

Sweden  

Switzerland 

Taiwan 

Thailand 

Tunisia _ 

Turkey 

United  Arab  Emirates 

Uruguay 

Venezuela 


Rate 
group 


Maxi- 
mum 
weight 
(pounds) 


44 
50 
66 
44 
44 
33 

33 
44 
44 
44 
44 
44 
44 
44 
44 

44 

44 

44 

44 

44 

44 

44 

44 

22 

44 

33 

44 

44 

44 

44 

44 

44 

44 

33 

44 

44 

44 

44 

44 

44 

44 

44 

44 

22 

44 

44 

44 

22 

44 

44 

44 

44 

44 

33 

33 

44 

44 

44 

44 
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An  appropriate  amendment  to  39  CFR  203 
to  reflect  these  changes  will  be  published 
when  the  final  rule  is  adopted. 

Fred  Eggleston, 

Assistant  General  Counsel.  Legislative 

Division. 

[FR  Doc.  87-21179  Filed  9-14-8":  8.45  am) 

BILXING  C00£  7710-12-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  63 

[CC  Docket  No.  87-266;  FCC  87-243] 

Telephone  Company;  Cable  Television 
Cross-Ownership 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice  of  inquiry. 

summary:  The  Commission  adopted  a 
Notice  of  Inquiry  on  the  possibility  of 
presenting  to  the  Congress  proposals  for 
modification  of  the  Communications  Act 
and  Commission's  Rules  governing  the 
provision  of  video  programming  by 
telephone  common  carriers  within  their 
operating  areas.  This  action  is  taken  to 
determine  if  such  modifications  are 
needed  in  view  of  the  growth  of  cable 
television  and  changes  in  the  telephone 
industry. 

DATES:  Comments  must  be  received  on 
or  before  October  2.  1987  and  reply 
comments  on  or  before  November  2, 
1987. 

ADDRESS:  Federal  Com.munications 
Commission,  Washington.  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  F.  Ferris.  (202)  634-1830. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Inquiry  in  CC  Docket  No.  87-266, 
adopted  on  July  16, 1987  and  released  on 
August  18,  1987.  The  full  text  of  this 
action  may  be  inspected  in  the 
Commission's  Dockets  Branch,  Room 
230,  1919  M  St.  NVV.,  Washington.  DC, 
during  regular  business  hours  or 
purchased  from  the  Commission's 
duplicating  contractor.  International 
Transcription  Services,  2100  M  Street 
NW.,  Suite  140,  Washington,  DC  20037. 
telephone  (202)  857-3800. 

Summary  of  Notice  of  Inquiry 

Growth  of  cable  television  and 
ch-jnges  in  the  telephone  industry  may 
warrant  reassessment  of  the 
Commission's  restrictions  on  the  rights 
of  telephone  common  carriers  to  provide 
cable  television  services  within  their 
telephone  operating  areas  (commonly 
cdlii'd    Telephone  Company — Cable 


Television  Cross-ownership").  Those 
restrictions  embodied  in  the 
Commission's  rules  and  regulations 
were  generally  codified  by  Congress  in 
its  Cable  Communications  Policy  Act  of 
1984,  and  were  added  as  Title  VI  to  the 
Communications  Act  of  1934,  as 
amended.  If  the  Commission  determines 
through  this  Inquiry  that  modification  of 
those  restrictions  would  better  serve  the 
public  interest,  such  findings  may 
become  the  basis  for  legislative 
proposals  to  the  Congress. 
William  |.  Tricarico, 
Secretary,  Federal  Communications 
Commission. 
(FR  Doc  87-21113  Filed  9-14-87:  8:45  am) 

BILUNG  CODE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  87-350  ,  RM-58121 

Radio  Broadcasting  Services; 
Millinocket,  ME 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule, 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by 
KATAHDiN  Communications,  Inc., 
proposing  the  substitution  of  FM 
Channel  235C2  for  Channel  249A  at 
Millinocket.  Maine,  and  modification  of 
its  license  for  Station  WSYY-FM,  to 
reflect  the  new  channel.  Concurrence  of 
the  Canadian  government  is  required  for 
this  allocation. 

DATES:  Comments  must  be  filed  on  or 
before  October  26, 1987,  and  reply 
comments  on  or  before  November  10, 
1987, 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  David  M.  Hunsaker,  Putbrese 
&  Hunsaker,  6800  Fleetwood  Road,  P.O. 
Box  539.  McLean,  'Virginia  22101 
(Counsel  for  the  petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  8 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket 
No.87-350,  adopted  August  18, 1987,  and 
released  September  3, 1987.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street.  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 


be  purchased  from  the  Commission's 

copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFT^  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Mark  N.  Lipp, 

Chief.  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FRDoc.  87-21111  Filed  9-14-«7;  8:45  am] 
BILUNG  CODE  e712-ai-M 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1002 

[Ex  Parte  No.  246  (Sub-No.  5)] 

Regulations  Governing  Fees  for 
Services  Performed  In  Connection 
With  Licensing  and  Related  Services— 
1987  Update;  Correction 

agency:  Interstate  Commerce 
Commission. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Commission  is  correcting 

errors  in  the  listing  of  proposed  fees  for 
services  performed  in  connection  with 
licensing  and  related  services  performed 
by  the  Commission,  which  appeared  in 
the  Federal  Register  on  August  28,  1987 
(52  FR  32573). 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  M.  King.  (202)  275-7428. 
SUPPLEMENTARY  INFORMATION:  The  ICC 
has  proposed  changes  in  its  user  fees  to 
reflect  the  Commission's  current  cost  for 
performing  services.  The  proposed  rules 
contained  errors  which  are  being 
corrected  here. 
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Ddied   S('p!pml)t-T  9   ion- 
Kathleen  M   King. 

Ac  .';.',;t;  5('(  rdor} 

PART  1002— [AMENDED] 

§  1002.2     1  Amended) 

The  following  correciinns  are  made  :n 
the  proposed  fee  chart  in  49  CFR  1(X.12  2 
(f)  Schedule  of  filing  fees: 

1.  Item  (9)  of  the  chart  on  page  325~4 
is  corrected  to  read: 

(9)  An  application  for  motor  i  arr^pr 
emergency  temporarv  authority  49 
f  S.C,  10928(c)('i) ■ ■ s-(j 

2.  Item  (33)(b)  of  the  chart  nn  page 
32575  is  corrected  to  read: 

33(b)  Exempt  transaction  under  49  Cra 

1050.31 55r,(i 

3.  Item  (48){iv]  of  the  chart  on  page 
32575  is  corrected  to  read: 

(48)(iv)  Exempt  transaction  [49  CFR 

1080,;{dl) J5j^ 

4.  Item  (51)  of  the  chart  on  page  32575 
IS  corrected  to  read: 

[hi  I  .^n  application  for  approval  of  a 
rail  rate  association  agreement  49 

r  S.C.  10706 s:.5.uv 

|FR  Doc  87-21 15fl  Filed  9-14-67:  8:45  ami 
BILUNG  COOC  7036-01-M 
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This   section   of   the   FEDERAL   REGISTER 
contains   documents   other   than   rjles   Of 
proposed   rules   that   are   applicable   to   the 
public    Notices   of   heanngs   and 
investigations,   committee   meetings,   agency 
decisions   and   njlings.   delegations   of 
authority,    filing   of   petitions   and 
applications   and   agency   statements   of 
organization   and   functions   are   examples 
of  documents   appeanng   in   this  section 


ACTION 

Proposed  Student  Community  Service 
Project  Guidelines 

agency:  action. 

action:  Notice  of  proposed  Student 

Community  Sei^ice  Project  Guidelines. 

SUMMARY:  The  following  Notice  sets  out 
the  guidelines  under  which  Student 
Community  Service  Projects  will 
operate.  The  Guidelines  are  divided  into 
seven  parts  which  deal  with  the  overall 
program  philosophy,  responsibilities  of 
the  sponsor,  staff,  volunteers  and 
volunteer  placement  sites.  It  also 
includes  basic  data  on  the 
administration  of  a  Student  Community 
Service  Project. 

DATE:  Written  comments  should  be 
submitted  no  later  than  October  15.  1987 
to  Valerie  Wheeler,  ACTION,  806 
Connecticut  Avenue.  NW.,  Washington, 
DC  20525. 

FOR  FURTHER  INFORMATION  CONTACT: 
Valerie  Wheeler,  ACTION.  806 
Connecticut  Avenue,  NW.,  Washington, 
DC,  800-424-886:"  or  202-634-9424. 
SUPPLEMENTARY  INFORMATION:  Section 
420  of  the  Dum.estic  Volunteer  Service 
Act  of  1973  (42  U.S  C.  5060)  was 
amended  in  1979  to  define  the  term 
regulation  and  to  detail  the  procedures 
to  be  followed  in  prescribing 
regulations.  Through  its  broad  definition 
of  a  regulation,  the  section  requires  that 
"any  rule,  regulation,  guidelines, 
interpretation,  order,  or  requirement  of 
general  applicability'"  issued  by  the 
Director  of  ACTIO.N  must  be  published 
with  a  30-day  comment  period  except  in 
certain  limited  circumstances.  These 
Guidelines,  although  not  regulations 
under  the  Administrative  Procedure  Act 
(5  U.S.C.  551  et  seq).  may.  in  whole  or  in 
part,  be  required  by  our  Act  to  be 
published  in  proposed  form  for 
comments. 

ACTIO.N  has  determined  that  these 
guidelines  are  not  major  rules  as  defined 


in  E.O.  12291.  This  determination  is 
based  on  the  proposed  grants'  size  and 
purpose,  neither  of  which  will  result  in 
the  economic  impact  of  a  major  rule. 
These  guidelines  are  noted  in  the 
Catalog  of  Federal  Domestic  Assistance, 
Number  72.005. 

1.  Introduction 

This  Notice  sets  forth  the  guidelines 
under  which  Student  Community 
Service  Projects  will  operate.  Student 
Community  Service  Project  guidelines 
are  contained  in  seven  parts: 

Part  I — Introduction 

Part  II — F>urpose 

Part  III — Grantee  Eligibility  and  Selection 

Criteria 
Part  IV — Grant  Application  Procedures 
Part  V — Project  Management 
Part  VI— Student  Volunteer  Assignments 
Part  VII — Restrictions 

These  guidelines  supersede  Student 
Service-Learning  Program  Guidelines 
published  in  the  Federal  Register,  dated 
May  22,  1986,  and  instructions  and 
technical  assistance  provided  to  grants 
previously  awarded  under  Title  I,  Part  B 
of  the  Domestic  Volunteer  Service  Act 
of  1973,  as  amended  (Pub.  L.  93-113). 

n.  Purpose 

Student  Community  Service  Projects 
are  authorized  under  Title  I,  Part  B, 
section  111  and  section  114  of  the 
Domestic  Volunteer  Service  Act  of  1973, 
as  amended  [Pub.  L.  93-113).  The 
statutory  purpose  of  these  projects  is  to 
encourage  students  to  undertake 
volunteer  service  in  their  communities  in 
such  a  way  as  to  enhance  the 
educational  value  of  the  service 
experience,  through  participation  in 
activities  which  address  poverty-related 
problems.  Student  volunteers  must  be 
enrolled  in  secondary,  secondary 
vocational  or  post-secondary  schools  on 
an  in-school  or  out-of-school  basis.  They 
serve  on  a  part-time,  non-stipended 
basis. 

Service  opportunities  must  result  in 
student  volunteers  gaining  learning 
experiences  through  service  in  low- 
income  communities,  whether  or  not 
they  receive  academic  credit. 

The  intent  of  Student  Community 
Service  Projects  is  to  join  community, 
school  and  youth  in  developing  the 
scope  and  nature  of  volunteer 
experiences  which  serve  the  needs  of 
poverty  communities  while  securing 
resources  by  which  the  effort  can  be 


continued  and  expanded  after  federal 
support  ends,  if  needed. 

Local  communities  should  determine 
what  their  problems  are  and  how  best  to 
solve  them.  ACTION  resources  can  be 
made  available  to  assist  in  helping 
communities  solve  some  of  their 
problem.s  through  fostering  student 
volunteer  service.  The  community  must 
generate  increasing  resources  to  enable 
the  project  to  continue  once  ACTION 
grant  funds  are  no  longer  provided. 
Technical  assistance  and  training  in 
project  management,  fundraising  and 
recruiting  will  be  provided  by  ACTION 
as  required. 

III.  Grantee  Eligibility  and  Selection 
Criteria  | 

The  following  criteria  will  be 
employed  by  ACTION  staff  in  the 
selection  and  approval  of  Student 
Community  Service  Projects: 

A.  The  applicant  must  be  a  Federal, 
State,  or  local  agency,  or  private  non- 
profit organization  or  foundation  in  the 
United  States,  the  District  of  Columbia, 
Virgin  Islands,  Puerto  Rico,  American 
Samoa,  or  Guam,  which  has  the 
authority  to  accept  and  the  capability  to 
administer  a  student  community  service 
project  grant. 

B.  Student  volunteer  activities  must  be 
poverty-related  in  scope  and  otherwise 
comply  with  the  provisions  of  the 
legislative  authority  outlined  in  Part  II. 

C.  Grant  funds  must  be  used  to  initiate 
or  expand  a  student  volunteer 
community  service  project  which 
addresses  the  needs  of  the  low-income 
community. 

D.  The  grantee  must  develop  and 
maintain  community  support  for  the 
Student  Community  Service  Project 
through  a  planned  program  including 
public  awareness  and  communications. 

E.  Community  representation  in  the 
project's  operation,  including 
representatives  of  youth  groups,  school 
systems,  educational  institutions,  etc., 
must  be  identified  in  the  grant 
application. 

F.  The  grant  application  must 
demonstrate  that  project  goals  and 
objectives  are  quantifiable,  measurable, 
and  show  benefits  to  the  student 
volunteers  and  to  the  low-income 
community.  It  must  describe  the 
expected  learning  outcomes  which  will 
result  from  the  service  experience.  The 
projected  number  of  student  volunteers 
who  will  serve  in  the  project  and  hours 
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of  service  are  to  be  included  in  project 

goals  and  objectives. 

G.  The  grant  application  must 
demonstrate  how  student  volunteers 
will  be  recruited  and  how  they  will 
receive  orientation  appropriate  to  their 
assignments. 

H.  The  grantee  must  identify 
resources  which  will  permit 
continuation  of  the  student  oommunity 
service  project  upon  the  conclusion  of 
Federal  funding  as  outlined  in  Part  II. 

I.  The  grantee  must  comply  with  all 
programmatic  and  fircal  aspects  of  the 
project  and  may  not  delegate  or  contract 
this  responsibility  to  another  entity.  This 
does  not  refer  to  agreements  made  with 
volunteer  placement  siies  as  discussed 
in  Part  V.  This  includes  compliance  with 
applicable  financial  and  fiscal 
requirements  established  by  ACTION  or 
other  elements  of  the  Federal 
government. 

J.  The  grantee  must  ensure  compliance 
with  the  restrictions  outlined  in  Part  V'l. 

V.  Grant  Application  Procedures 

A.  Scope  of  Grant 

Student  Community  Service  Project 

grants  are  awarded  for  up  to  a  twelve- 
month period.  Requests  for  second-  or 
third-year  reduced  funding  can  be 
sought  by  grantees.  Maximum  federal 
awards  over  a  period  of  three  years  are 
up  to  S15.000  for  the  first  year,  up  to 
$10,000  for  the  second,  and  up  to  S5.000 
for  the  third.  The  grantee  is  required  to 
contribute  a  local  share  of  at  least  S3,000 
each  year.  Final  determination  of  the 
actual  amount  of  grant  awards  rests 
with  the  ACTION  Regional  Director. 

ACTION  seeks  sponsoring 
organizations  which  can  demonstrate 
the  ability  to  raise  sufficient  local 
support  in  order  to  achieve  100%  non- 
ACTIO.N  funding  of  their  Student 
Community  Service  Projects  after 
Federal  funding  ends. 

Applicants  for  new  or  renewal  grants 
must  comply  with  the  provisions  of 
Executive  Order  12372.  the 
"Intergovernmental  Review  of  Federal 
Programs  and  Activities"  as  set  forth  in 
45  CFR  Part  1233.  Contact  the  ACTION 
State  Office  for  specific  instructions  on 
how  to  fulfill  this  requirement. 

B.  Procedures  for  New  Grantees 

Project  application  forms  are 
available  from  .ACTION  State  of 
Regional  Offices  which  will  also 
establish  schedules  for  application 
submission.  Grant  allowable  costs  are 
contained  in  ACTION  Handbook  2650.2, 
Grants  Management  Handbook  for 
Grantees,  which  is  available  from 
ACTION  State  or  Regional  offices. 


Applications  will  be  submitted  to  the 
appropriate  ACTION  State  Office  for 
programmatic  and  technical  review. 
ACTIO.N  Regional  Offices  will  review 
all  new  applications  and  send  them  to 
the  Director  of  VISTA/Student 
Community  Service  Programs.  The 
Director  of  VISTA/Student  Community 
Service  will  render  final  decisions  on 
new  Student  Community  Service  Project 
grant  applications. 

Regional  Grants  and  Contracts 
Officers  will  issue  Notices  of  Grant 
.Awards  upon  notification  from  the 
Director  of  VISTA/Community  Service 
Programs. 

C.  Procedures  for  Renewal  Grantees 

Applications  for  renewal  will  be 
evaluated  using  the  factors  identified  in 
selecting  initial  grantees,  as  well  as  the 
grantees  compliance  with  these 
guidelines  and  the  grantee's 
performance  during  the  previous  yearfs), 
particularly  in  the  achievement  of 
measurable  goals  and  objectives.  All 
project  renewals  are  subject  to  the 
availability  of  funds. 

Renewal  applications  from  first-  and 
second-year  grantees  are  reviewed  at 
the  ACTION  State  Office  level  and 
submitted  to  the  ACTION  Regional 
Director  for  final  approval. 

If  the  renewal  application  is  denied, 
the  sponsor  will  be  notified  that 
ACTION  intends  to  deny  the  application 
for  renewal  and  the  sponsor  will  be 
given  an  opportunity  to  show  cause  why 
the  application  should  not  be  denied  in 
accordance  with  45  CFR  Part  1206.  This 
regulation  is  available  from  ACTION 
State  or  Regional  Offices. 

V.  Project  Management 

Sponsors  shall  manage  grants 
awarded  to  them  in  accordance  with  the 
provisions  of  these  guidelines  and 
ACTION  Handbook  2650.2,  Grants 
Management  Handbook  for  Grantees. 
which  will  be  furnished  the  sponsor  at 
the  time  the  initial  grant  is  awarded. 

Project  support  provided  under  an 
ACTIO.N  grant  will  be  furnished  at  the 
lowest  possible  cost  consistent  with  the 
effective  operation  of  the  project.  Project 
costs  for  which  ACTION  funds  are 
budgeted  must  be  justified  as  being 
essential  to  project  operation. 

A.  Local  Support  Contributions 

The  Student  Community  Service 
Project  sponsor  shall  be  responsible  for 
providing  at  least  S3.000  in  non-federal 
share  contribution  for  each  year  of  the 
grant's  operation.  This  amount  can  be 
obtained  through  cash  and/or  allowable 
in-kind  contributions. 

Local  share  can  include,  but  is  not 
limited  to,  cash  or  in-kind  contributions 


such  as  office  space,  office  equipment, 
supplies,  accounting  services,  insurance, 
vehicles,  telephones,  printing,  postage, 
recognition,  travel  and  personnel  which 
directly  benefit  the  project. 

B.  Reporting  Requirements 

Sponsors  must  comply  with  fiscal 
reporting  requirements  as  outlined  in 
ACTION  Handbook  2650.2  and  must 
maintain  records  in  accordance  with 
generally  accepted  accounting 
principles.  Records  shall  be  kept 
available  for  inspection  at  the  request  of 
ACTION  and  shall  be  preserved  for  at 
least  three  years  following  the  date  of 
submission  of  the  final  Financial  Status 
Report  for  each  budget  period. 

If  any  litigation,  claim,  or  audit  is 
started  before  the  expiration  of  the 
three-year  period,  the  records  shall  be 
retained  until  all  litigation,  claims,  or 
audit  findings  involving  the  records 
have  been  resolved. 

A  quarterly  project  progress  report 
shall  also  be  submitted  to  the  ACTION 
State  Office  no  later  than  30  days  after 
the  end  of  each  project  quarter.  The 
report  shall  include,  but  not  be  limited 
to,  the  following  items: 

1.  A  comparison  of  actual 
accomplishments  with  the  goals  and 
objectives  established  for  the  period. 

2.  The  number  of  volunteers 
participating  in  the  project  during  the 
quarter. 

3.  The  number  of  volunteer  hours 
generated  during  the  quarter. 

4.  Problems,  delays,  or  adverse 
conditions  that  have  affected  or  will 
affect  the  attainment  of  project 
objectives. 

C.  Insurance 

Grantees  are  responsible  and  must 
show  evidence  that  student  volunteers, 
while  performing  their  assignments, 
have  adequate  accident,  personal 
liability,  and  automobile  liability 
insurance  coverage  consistent  with 
other  insurance  maintained  by  the 
organization,  and  with  sound 
institutional  and  business  practices. 

D.  Transportation 

The  sponsor  should  structure  student 
volunteer  assignments  to  minimize 
transportation  expenses  and 
requirements. 

When  transportation  is  not  provided, 
volunteers  may  be  reimbursed  for  actual 
costs  within  the  limitations  prescribed 
by  the  local  project  and  the  availability 
of  funds. 

E.  Project  Staff 

Each  grantee  will  designate  a  person 
to  serve  as  the  project  director.  A  full- 
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time  director  is  desirable.  A  rationale 
for  less  than  a  full-time  project  director 
must  be  included  with  the  project 
application.  The  project  director  should 
be  hired  within  30  days  of  project  start 
date.  Supervision  of  the  project  director 
is  the  responsibility  of  the  sponsor. 

Student  Community  Service  Project 
staff  are  employees  of  the  grantee 
organization  and  are  subject  to  its 
personnel  policies  and  practices. 

F  Conwiumty  Relations 

1.  Community  Support 

A  viable  community  support  system 
needs  to  be  initiated  to  ensure  project 
success  and  project  continuation 
without  Federal  funds.  Project  support 
may  be  sought  from  school  districts, 
governmental  entities,  religious  and 
service  groups,  United  Way. 
foundations,  the  business  community, 
youth  organizations,  etc.  One  method  of 
enhsting  and  maintaining  community 
support  for  the  project's  operation  is 
through  the  establishm.ent  of  a  project 
advisory  council  and/or  working 
committee  of  the  sponsor's  board.  Initial 
outreach  to  representati\es  of  these 
groups,  as  evidenced  by  accompanying 
letters  of  support,  is  seen  as  an  effective 
step  to  the  development  of  the 
application. 

2.  Volunteer  Recognition 

With  the  participation  of  the  sponsor, 

llie  staff,  and  volunteer  placement  sites, 
recognition  should  be  given  to  student 
volunteers  for  service  to  the  community. 
Projects  can  also  provide  recognition  to 
h.'cal  individuals  and  agencies  or 
organizations  for  significant  activities  in 
support  of  project  goals.  Specific 
recognition  activities  should  be  reflected 
in  the  application  narrative  and  budget. 

3  Public  Awareness 

A  strong  community  relations  program 
ensures  public  awareness  of  start-up 
and  continuing  project  activities.  It  is 
essential  for  the  successful  recruiting  of 
\  olunteers  and  for  the  recognition  of 
volunteer  service.  The  project  sponsor 
and  project  director  should  inform 
community,  city  and  county  officials, 
and  the  media  about  development, 
growth  and  success  of  the  student 
community  service  project. 

\  I.  Student  \  oluntepr  Assignments 

Student  volunteers  are  assigned  to 
serve  low-income  communities  in  a 
variety  of  ways.  Local  sponsors  are 
ex.pect"d  to  develop  volunteer  service 
opportunities  taking  into  consideration 
t!ie  focus  of  the  project,  the  age.  skills, 
and  interests  of  student  volunteers,  as 


well  as  the  value  of  the  learning 
experience  itself. 

Clear  understanding  concerning  the 
responsibilities  of  volunteer  placement 
sites  must  be  reached  between 
representatives  of  the  grantee's  project 
staff  and  the  volunteer  site  supervisor. 
Agreements  may  be  formally  arranged 
through  the  utilization  of  a 
Memorandum  of  Understanding,  a  Letter 
of  Agreement  or  other  means. 

A  formal  agreement  between  the 
project  staff  and  volunteer  site  will 
greatly  assist  the  staff  and  volunteers  in 
the  management  of  volunteers.  Issues 
and  responsibilities  concerning 
volunteer  orientation/training,  volunteer 
transportation,  recognition  and  reporting 
of  service  hours,  are  functions  outlined 
in  this  agreement. 

V'll.  Restrictions 

A.  Special  restrictions  on  Student 
Community  Service  Project  grantees: 

1.  Political  Activities 

a.  Grant  funds  shall  not  be  used  to 
finance,  directly  or  indirectly,  any 
activity  to  influence  the  outcome  of  any 
election  to  public  office  or  any  voter 
registration  activity. 

b.  No  project  shall  use  grant  funds  to 
provide  services,  employ  or  assign 
personnel  or  volunteers  for,  or  take  any 
action  which  would  result  in  the 
identification  or  apparent  identification 
of  the  project  with: 

(1)  Any  partisan  or  non-partisan 
political  activity  or  any  other  political 
activity  associated  with  a  candidate,  or 
contending  faction  or  group,  in  an 
election  for  public  or  party  office; 

(2)  Any  activity  to  provide  voters  or 
prospective  voters  with  transportation 
to  the  polls  or  similar  assistance  in 
connection  with  any  election;  or 

(3)  Any  voter  registration  activity. 

2.  Lobbying     I 

a.  No  grant  funds  or  volunteers  may 
be  used  by  the  sponsor  in  any  activity 
for  the  purpose  of  influencing  the 
passage  or  defeat  of  legislation  or 
proposals  by  initiative  petition,  except 
as  follows: 

(1)  In  any  case  in  which  a  legislative 
body,  a  committee  of  a  legislative  body, 
or  a  member  of  a  legislative  body 
requests  a  student  volunteer,  a  sponsor 
chief  executive,  his  or  her  designee,  or 
project  staff  to  draft,  review,  or  testify 
regarding  measures  or  to  make 
representations  to  such  legislative  body, 
committee,  or  member;  or 

(2)  In  connection  with  an 
authorization  or  appropriation  measure 
directly  affecting  operation  of  the 
program. 
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Regulations  found  in  45  CFR  Part  1226, 
"Prohibitions  On  Electoral  and  Lobbying 
Activities,"  apply  fully  hereto,  and 
provide  further  details  on  the  limitations 
of  political  and  lobbying  activities  that 
apply  to  volunteers  and  sponsors.  Each 
grantee  is  obliged  to  know,  and 
communicate  to  staff  and  volunteers,  the 
prohibitions  included  therein. 

3.  Special  Restriction  on  State  or  Local 
Government  Employees 

If  the  sponsor  receiving  a  grant  from 
ACTION  is  a  state  or  local  government 
agency,  certain  restrictions  contained  in 
Chapter  15  of  Title  5  of  the  United  States 
Code  are  applicable  to  persons  who  are 
principally  employed  in  activities 
associated  with  the  project.  The 
restrictions  are  not  applicable  to 
employees  of  educational  or  research 
institutions.  An  employee  subject  to 
these  restrictions  may  not: 

a.  Use  his  or  her  official  authority  or 
influence  for  the  purpose  of  interfering 
with  or  affecting  the  result  of  an  election 
or  nomination  for  office. 

b.  Directly  or  indirectly  coerce, 
attempt  to  coerce,  command,  or  advise  a 
State  or  local  officer  or  employee  to  pay, 
lend,  or  contribute  anything  of  value  to  a 
party,  committee,  organization,  agency 
or  person  for  political  purposes;  or 

c.  Be  a  candidate  for  elective  office, 
except  in  a  non-partisan  election.  "Non- 
partisan election"  means  an  election  at 
which  none  of  the  candidates  is  to  be 
nominated  or  elected  as  representing  a 
political  party  any  of  whose  candidates 
for  Presidential  election  received  votes 
in  the  last  preceding  election  at  which 
Presidential  electors  were  selected. 

If  a  project  staff  member,  whose 
salary  is  traceable  in  whole  or  in  part  to 
an  ACTION  grant,  is  also  a  State  or 
local  government  employee,  the  staff 
member  is  covered  by  provisions  of  the 
Hatch  Act,  restricting  in  many  instances 
public  participation  in  partisan  political 
activities.  Questions  about  the  coverage 
of  the  Hatch  Act  may  be  addressed  to 
the  Office  of  General  Counsel,  ACTION. 
Washington,  DC  20525. 

4.  Non-discrimination 

No  person  with  responsibility  for  the 
operation  of  a  project  shall  discriminate 
with  respect  to  any  activity  or  program 
because  of  race,  creed,  belief,  color, 
national  origin,  sex,  age,  handicap,  or 
political  affiliation. 

5.  Religious  Activities 

Volunteers  and  project  staff  funded  by 
ACTION  shall  not  give  religious 
instruction,  conduct  worship  services,  or 
engage  in  any  form  of  proselytization  as 
part  of  their  duties. 
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6.  Labor  and  Anti-Labor  Activity 

No  grant  funds  shall  be  directly  or 
indirectly  utilized  to  finance  labor  or 
anti-labor  organization  or  related 
activity. 

7.  Non-displacement  of  Employed 
Workers 

A  student  volunteer  may  not  perform 
any  service  or  duty  which  would 
supplant  the  hiring  of  workers  who 
would  otherwise  be  employed  to 
perform  similar  services  or  duties;  or 
result  in  the  displacement  of  employed 
workers  or  impair  existing  contracts  for 
service. 

8.  Non-compensation  for  Services 

No  volunteer  or  other  person, 
organization,  or  agency  shall  request  or 
receive  any  compensation  for  services 
of  student  volunteers.  No  volunteer  site 
or  any  member  or  cooperating 
organization  shall  be  requested  or 
required  to  contribute  or  to  solicit 
contribution  to  establish  any  part  of  a 
local  share.  This  does  not  prevent  the 
acceptance  of  cash  contributions  made 
voluntarily  and  without  condition  to  the 
grantee  for  legitimate  charitable 
purposes. 

9.  Volunteer  Status 

Student  volunteers  are  not  employees 
of  the  sponsoring  organization  or  the 
U.S.  Government  while  volunteers. 

10.  Nepotism 

Persons  selected  for  project  staff 
positions  may  not  be  related  by  blood  or 
marriage  to  other  project  staff,  sponsor 
staff  or  officers,  or  members  of  the 
sponsor  Board  of  Directors  unless  there 
is  concurrence  by  ACTION. 
(42  U.S.C.  4974) 

Following  is  an  address  list  of 
ACTION  Regional  Offices,  along  with 
the  addresses  of  ACTION  State  Offices 
under  their  jurisdiction: 

Region  I 

ACTION  Region  Office,  10  Causeway  Street, 

Roon-i  473,  Boston.  MA  02222-1039 
ACTION  Stdte  Office,  Abraham  Ribicoff  Fed. 

Bl.ig.,  450  Main  Street,  Room  524.  Hartford. 

CTiOei  03-3002 
ACnON  State  Office,  Federal  Building, 

Room  305.  76  Pearl  Street,  Portland,  ME 

04 '.on  188 
ACTION  State  Office.  10  Causeway  Street, 

Room  467,  Boston.  MA  02222-1038 
(New  Hampshire/Vermont) 

ACTION  State  Office,  Federal  Post  Office  a 

Courthouse,  55  Pleasant  Street,  Room  316, 

Concord,  NH  03301-3939 
ACTION  State  Office.  John  E.  Fogarty 

Building,  Room  200,  24  Weybosset  Street. 

Providence,  RI  02903-2882 


Region  II 

ACTION  Region  Office,  6  World  Trade 

Center.  Room  758,  New  York,  NY  10048- 

0206 
ACTION  State  Office.  402  East  State  Street. 

Room  246,  Trenton,  NJ  08608-1507 
(Metropolitan  New  York) 
ACTION  State  Office,  6  World  Trade  Center, 

Room  75a,  New  York,  NY  10048-0206 
(Upstate  New  York) 

ACTION  State  Office,  U.S.  Courthouse  & 
Federal  Building.  445  Broadway,  Room  103. 
Albany,  NY  12207-2923 

(Puerto  Rico/Virgin  Islands) 

ACTION  State  Office,  Frederico  DeGetau 
Federal  Office  Building,  Carlos  Chardon 
Avenue,  Hato  Rey.  PR  00918-2241 

Region  III 

ACTION  Region  Office,  U.S.  Customs  House. 

2nd  S  Chestnut  Street.  Room  108, 

Philadelphia,  PA  19106-2912 
ACTION  State  Office,  Federal  Building, 

Room  372-D.  600  Federal  Place.  Louisville. 

KY  40202-2230 

(Delaware/Maryland) 

ACTION  State  Office.  Federal  Building.  31 

Hopkins  Plaza.  Room  1125,  Baltimore,  MD 

21201-2814 
ACTION  State  Office,  Federal  Building. 

Room  500,  85  Marconi  Boulevard, 

Columbus.  OH  43215-2888 
ACTION  State  Office.  US  Customs  House. 

Room  108,  2nd  &  Chestnut  Streets, 

Philadelphia,  PA  19106-2998 
(Virginia/Dist.  of  Columbia) 
ACTION  State  Office,  400  North  8th  Street, 

P.O.  Box  10066,  Richmond,  VA  23240-1832 
ACTION  State  Office,  603  Morris  Street.  2nd 

Floor,  Charleston,  WV  25301-1409 

Region  IV 

ACTIO.N  Region  Office,  101  Marietta  Street, 

NW.,  Suite  1003,  Atlanta.  GA  30323-2301 
ACTION  State  Office.  2121  8th  Avenue 

North,  Room  722,  Birmingham,  AL  35203- 

2307 
ACTION  State  Office,  930  Woodcock  Road, 

Suite  221,  Orlando,  FL  32803-3750 
ACTION  State  Office,  75  Piedmont  Avenue. 

NE.  Suite  412.  Atlanta,  CA  30303-2587 
ACTION  State  Office,  Federal  Building, 

Room  i005-A,  100  West  Capital  Street. 

Jackson.  MS  39269-1092 
ACTION  State  Office,  Federal  Building,  P.O. 

Century  Station,  300  Fayetteville  Street 

Mall,  Room  131.  Raleigh.  NC  27601-1739 
ACTION  State  Office,  Federal  Building. 

Room  872, 1835  Assemblv  Street,  Columbia, 

SC  29201-2430 
ACTION  Slate  Office,  Federal  Building/US 

Courthouse,  801  Broadway,  Room  248, 

Nashville,  TN  37203-3889 

Region  V 

ACTION  Region  Office,  10  West  Jackson 

Boulevard,  6th  Floor,  Chicago,  IL  60604- 

3964 
ACTION  State  Office.  10  West  Jackson 

Boulevard,  6th  Floor.  Chicago.  IL  60604- 

3964 
ACTION  State  Office.  46  East  Ohio  Street. 

Room  457.  Indianapolis.  IN  46204-1922 


ACTION  State  Office,  Federal  Building, 

Room  339,  210  Walnut,  Des  Moines.  lA 

50309-2195 
ACTION  State  Office.  Federal  Building, 

Room  658.  231  West  Lafayette  Boulevard. 

Detroit,  Ml  48226-2799 
ACTION  State  Office.  Old  Federal  Building. 

Room  126.  212  Third  Avenue  South, 

Minneapolis.  MN  55401-2596 
ACTION  State  Office,  517  East  Wisconsin 

Avenue.  Room  601.  Milwaukee.  WI  53202- 

4507 

Region  VI 

ACTION  Region  Office,  1100  Commerce. 

Room  6B11,  Dallas.  TX  75242-0a96 
ACTION  State  Office.  Federal  Building. 

Room  2506,  700  West  Capitol  SU-eet,  Little 

Rock,  AR  72201-3291 
ACTION  State  OfHce,  Federal  Building, 

Room  248,  444  SE.  Quincy.  Topeka.  KS 

66603-3501 
ACTION  State  Office.  626  Main  Street.  Suite 

102.  Baton  Rouge.  LA  70801-1910 
ACTION  State  Office.  Federal  Office 

Building,  911  Walnut,  Room  1701,  Kansas 

City,  MO  64106-2009 
ACTION  State  Office,  Federal  Building, 

Cathedral  Place,  Room  129,  Santa  Fe,  NM 

87501-2026 
ACTION  State  Office,  200  NW  5th,  Suite  912, 

Oklahoma  City,  OK  73102-6093 
ACTION  State  Office,  611  East  Sixth  Street, 

Suite  107,  Austin.  TX  78701-3747 

Region  VIII  (No  Region  VII j 

ACTION  Region  Office.  Executive  Tower 

Building,  1405  Curtis  Street.  Denver.  CO 

80202-2349 
ACTION  State  Office.  Columbine  Building. 

Room  301. 1845  Sherman  Street.  Denver, 

CO  80203-1167 
ACTION  State  Office,  Federal  Building, 

Room  8036,  2120  Capitol  Avenue. 

Cheyenne,  WY  82001-3649 
ACTION  State  Office,  Federal  Office 

Building,  Drawer  10051,  301  South  Park,  Rm 

192,  Helena,  MT  59626-0101 
ACTION  State  Office.  Federal  Building. 

Room  293, 100  Centennial  Mall  North. 

Lincoln,  .N^E  68508-3896 

(North  a  South  Dakota) 

ACTION  State  Office,  Federal  Building, 

Room  213,  225  S.  Pierre  Street,  Pierre.  SO 

57501-24,52 
ACTION  State  Office,  U.S.  Post  Office  a 

Courthouse.  350  South  Main  Street.  Room 

464.  Salt  Lake  City,  UT  84101-2198 

Region  IX 

ACTION  Region  Office,  211  Main  Street, 

Room  530.  San  Francisco,  CA  94105-1914 
ACTION  State  Office,  522  North  Central, 

Room  205-A,  Phoenix.  AZ  85004-2190 
ACTION  State  Office,  211  Main  Street.  Room 

534,  San  Francisco,  CA  94105-1974 
ACTION  State  Office,  Federal  Building, 

Room  14218.  11000  Wilshire  Blvd..  Los 

Angeles,  CA  90024-3671 

(Hawaii/Guam/American  Samoa) 
ACTION  State  Office,  Federal  Building,  P.O. 

Box  50024,  Honolulu,  HI  96850 
ACTION  State  Office.  4600  Kietzke  Lane, 

Suite  E-141.  Reno.  NV  89502-1208 
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Region  X 

ACTION  Region  Office  Federal  Office 

Building.  909  First  .^venue,  Ste  3039. 

Seattle.  WA  96174-1103 
ACTION  State  Office,  The  Alaska  Center. 

Suite  340.  1020  Main  Street.  Boise.  ID 

83702-5745 

(Alaska) 

ACTION  S<dle  Office.  Suite  3039.  Federal 

Office  Bldg..  909  First  Avenue.  Seattle.  WA 

98174-1103 
ACTIO.N  State  Office,  Federal  Building. 

Room  647.  511  NW.  Broadway,  Portland. 

OR  97209-3416 
ACTION  State  Office,  Suite  3039.  Federal 

Office  Building.  909  First  Avenue.  Seattle, 

W A  98174-1103. 
(42  use.  4974) 

Dated  in  Washington.  DC  on  September  9. 
198^. 

Donna  M.  Aivarado, 
Director.  ACTfOW, 
[FR  Doc.  87-21143  Filed  9-14-87;  S;45  am] 

BtLLING  CODE  SOSO-JS-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Public  Meeting;  Missouri 
Advisory  Committee 

Notice  is  hereby  given,  pursuant  to  the 
provision  of  the  Rules  and  Re,gulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Missouri  Advisory 
Committee  to  the  Commission  will 
convene  at  9:30  a.m.  and  adjourn  at  3:00 
p.m..  on  September  22, 1987,  at  the 
Sheraton  Inn.  3333  S.  Glenstone. 
Springfield.  Missouri.  The  purpose  of  the 
meeting  is  to  hear  presentations  on  the 
status  of  civil  rights  in  the  State  of 
Missouri.  In  addition,  program  ideas  and 
activities  for  fiscal  year  1988  will  be 
discussed. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Acting 
Committee  Chairperson.  Cora  D. 
Thompson  or  Melvin  L.  Jenkins,  Director 
of  the  Central  Regional  Division  (816) 
374-5253,  (TDD  816/374-5009),  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Division  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  September  3, 
1987. 

Susan  ).  Prado, 
Acting  Staff  Director. 
[FR  Doc.  87-21279  Filed  9-1+-87;  8;45  am] 
BILLING  CODE  CSSS-OI-l^ 


DEPARTMENT  OF  COMMERCE 

List  of  New  Members  of  the 
Departmental  Performance  Review 
Board 

This  notice  announces  the  new 
members  of  the  Departmental 
Performance  Review  Board  (PRB)  in  the 
Department  of  Commerce,  The  purpose 
of  the  Departmental  PRB  is  to  review  the 
performiance  of  appointing  authorities 
and  their  immediate  deputies  who  are  in 
the  SES  and  SES  members  whose 
ratings  are  initially  prepared  by  their 
respective  appointing  authorities. 

These  Departmental  PRB  members  are 
appointed  for  a  two  year  term  ending 
November  30. 1989.  The  list  of  new 
members  eligible  to  serve  on  the 
Departmental  PRB  is  as  follows: 

Office  of  the  Deputy  Secretary 

Shirley  Hays.  Special  Assistant  to  the 

Deputy  Secretary 

Office  of  General  Counsel 

Robert  Brumley.  Deputy  General 

Counsel 
Robert  Ellert.  Chief  Counsel  for 
Economic  Affairs 

Office  of  the  Assistant  Secretary  for 
Administration 

Otto  Wolff.  Deputy  Assistant  Secretary 
Joseph  Brown,  Deputy  Director.  Office  of 
Personnel  and  Civil  Rights 

Minority  Business  Development  Agency 

Chester  Smith.  Assistant  Director  for 

Program  Development 
Thomas  Francis.  Assistant  Director  for 

Program  Support 

Economic  Affairs 

C,  Louis  Kincannon,  Deputy  Director. 

Bureau  of  the  Census 
Allan  Young.  Director,  Bureau  of 

Economic  Analysis 
Lucy  Falcone.  Senior  Advisor  to  the 

Chief  Economist 

National  Telecommunications  and 
Information  Administration 

Dennis  Connors.  Director,  Office  of 
Policy  Coordination  and  Management 

Charles  Schott.  Deputy  Assistant 
Secretary 

Economic  Development  Administration 

Craig  Smith.  Deputy  Assistant  Secretary 
for  Management  Support 

International  Trade  Administration 

Saul  Padwo.  Director,  Office  of  Trade 

Information  Services 
Peter  Hale,  Director.  Office  of  Western 

Europe 
Vincent  DeCain.  Deputy  Assistant 

Secretary  for  Export  Administration 


John  Richards.  Director.  Office  of 
Industrial  Resource  Administration 

Roger  Severance,  Director,  Office  of  the 
Pacific  Basin  i 

National  Oceanic  and  Atmospheric 
Administration 

William  Evans,  Assistant  Administrator 

for  Fisheries 
Thomas  Pyke.  Assistant  Administrator 

for  Environmental  Satellite  and 

Information  Services, 

Patent  and  Trademark  Office 

William  Lawson.  Patent  Documentation 

Administrator 
Stephen  Kunin,  Group  Leader 

National  Bureau  of  Standards 

Lyle  Schwartz.  Director.  Institute  for 
Materials  Science  and  Engineering 
Guy  Chamberlin.  Director  of 
Administration 
Persons  desiring  any  further 
information  about  the  Departmental  PRB 
or  its  membership  may  contact  Mr. 
David  E.  Mathis.  Executive  Secretary  to 
the  Departmental  PRB,  Office  for 
Personnel  and  Civil  Rights,  Herbert  C. 
Hoover  Building,  Room  5102, 
Washington,  DC  20230  [202)  377-3453. 

Dated  August  15,  19H", 
David  E.  Mathis, 

Executive  Secretary,  Departmental 
Performance  Review  Board.  Department  of 
Commerce. 
[FR  Doc.  87-21154  Filed  9-14-87;  8:45  am] 

BILLING  CODE  3510-BS-»I 


International  Trade  Administration 

Short-Supply  Review  on  Certain  Slabs; 
Request  for  Comments 

AGENCY:  Import  Administration, 

International  Trade  Administration. 

Commerce. 

ACTION:  Notice  of  request  for  comments. 

SUMMARY:  The  Department  of 
Commerce  hereby  announces  its  review 
of  a  request  for  a  short-supply 
determination  under  Article  8  of  the 
U.S.-EC  Arrangement  Concerning  Trade 
in  Certain  Steel  Products,  the  US.-Brazil 
Arrangement  Concerning  Trade  in 
Certain  Steel  Products,  and  the  U.S.- 
Mexico Understanding  Concerning 
Trade  in  Certain  Steel  Products,  with 
respect  to  certain  carbon  steel  slabs 
used  in  the  production  of  steel  plate  and 
sheet. 

DATE:  Comments  must  be  submitted  on 
or  before  September  22,  1987. 
ADDRESS:  Send  all  comments  to 
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Nicholas  C.  Tolerico,  Acting  Director. 
Office  of  Agreements  Compliance. 
Import  Administration.  U.S.  Department 
of  Commerce.  Room  7866.  14th  Street 
and  Constitution  Avenue.  .N'VV., 
Washington,  DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  O.  Weible.  Office  of 
Agreements  Compliance,  Import 
Administration.  U.S.  Department  of 
Commerce.  Room  7866,  14th  Street  and 
Constitution  Avenue,  .\VV..  Washington, 
DC  202.30.  (202)377-01.59. 

SUPPLEMENTARY  INFORMATION:  Article  8 
of  the  U.S. -EC  Arrangement,  the  U.S.- 
Brazil Arrangement,  and  the  U.S.- 
Mexico Understandmg  Concerning 
Trade  in  Certain  Steel  Products  provides 
that  if  the  U.S.  determines  that  because 
of  abnormal  supply  or  demand  factors, 
the  U.S.  steel  industry  will  be  unable  to 
meet  demand  in  the  USA  for  a  particular 
product  (including  substantial  objective 
evidence  such  as  allocation,  extended 
delivery  periods,  or  other  relevant 
factors),  an  additional  tonnage  shall  be 
allowed  for  such  product  or  products. 

We  have  received  a  short-supply 
request  for  certain  carbon  steel  slabs 
used  in  the  manufacture  of  hot-and  cold- 
rolled  sheet,  and  hot-rolled  plate.  The 
slabs  for  production  of  sheet  are  of  low 
carbon  steel,  six  to  eight  inches  in 
thickness,  30  to  49  1/2  inches  in  width, 
and  200  to  218  inches  in  length.  The 
slabs  requested  for  production  of  plate 
are  3-1/2  to  8-1/2  inches  in  thickness.  32 
to  52  inches  in  width,  and  80  to  120 
inches  in  length. 

Any  party  interested  in  commenting 
on  this  request  should  send  written 
comments  as  soon  as  possible,  and  no 
later  than  September  25, 1987. 
Comments  should  focus  on  the  economic 
factors  involved  in  granting  or  denv  ing 
this  request. 

Commerce  will  maintain  this  request 
and  all  comments  in  a  public  file. 
Anyone  submitting  business  proprietary 
information  should  clearly  identify  the 
1  usiness  proprietary  portion  of  the 
submission  and  also  provide  a  non- 
proprietary' submission  which  can  be 
placed  in  the  public  file.  The  public  file 
will  be  maintained  m  the  Central 
Records  Unit,  Room  8-099.  Import 
Administration,  U.S.  Department  of 
Commerce  at  the  above  address. 

Dated:  September  9.  1987 
Gilbert  B.  Kaplan, 

Deputy  Assistant  Secretary  for  Import 

Administration. 

IFR  Doc,  87-21207  Filed  9-14-87;  8:45  am] 

BILLING  CODE  3510-DS-M 


National  Oceanic  and  Atmospheric 
Administration 

South  Atlantic  Fishery  Management 
Council;  Atlantic  Bllitish  Public 
Hearings 

agency:  National  Marine  Fisheries 
Service  (.\MFS).  NO.W.  Commerce 

ACTION:  Notice  of  public  hearings  and 
request  for  comments. 


summary:  The  South  Atlantic  Fishery 

Management  Council  will  hold  a  series 
of  public  hearings  and  provide  a 
comment  period  to  solicit  public  input 
into  the  proposed  Billfish  Fishery 
Management  Plan.  Various  measures  to 
conserve  and  m.anage  the  resource  will 
be  discussed. 

DATES:  See "supplementary 

INFORMATION"  for  dates  and  locations  of 
ttie  hearings.  All  hearings  will  begin  at 
7.(X)  p.m.  The  public  comment  period  on 
the  proposed  plan  will  close  November 
2.  1987. 

address:  All  written  comments  should 
be  sent  to  Robert  K,  Mahood,  Executive 
Director.  South  Atlantic  Fishery 
Management  Council,  One  Southpark 
Circle.  Suite  306,  Charleston.  SC  29407- 
4699. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  K.  Mahood.  Executive  Director, 
South  Atlantic  Fishery  Management 
Council,  803-571^366. 

SUPPLEMENTARY  INFORMATION:  The 

Billfish  Fisherv'  Management  Plan  was 
prepared  jointly  by  the  South  Atlantic. 
New  England.  Mid-Atlantic.  Gulf  and 
Caribbean  Fishery  Management 
Councils.  It  establishes  a  management 
regime  for  Atlantic  billfishes  throughout 
the  Atlantic.  Gulf  and  Caribbean 
exclusive  economic  zones  (EEZs)  of  the 
United  States.  The  species  add.-essed  bv 
this  plan  are  the  sailfish.  Istiophows 
platypterus:  the  white  marlm. 
Tetrapturus  albidus:  the  blue  marlin, 
Makan'a  nigricans;  and  the  longbill 
spearfish,  Tetrapturus  pfluegeri. 

The  dates  and  locations  of  the  public 
hearings  are  scheduled  as  follows: 
September  28. 1987  (loint  hearing  with  the 

Gulf  of  Mexico  FMC) — American  Legion 

Hall.  Junior  College  Road,  Stock  island, 

FL 
September  28, 1987— North  Carolina 

Aquarium  at  Pine  Knoil  Shores.  Highway 

58  Pine  Knoll  Shores.  NC 
September  29.  198-— Broward  County 

Governmental  Center.  115  South" 

Andrews  Avenue,  Room  422 

(Commission  Chambers).  Ft.  Lauderdale, 

FL 
September  29.  1987— North  Carolina 

Aquarium  on  Roanoke  Island.  Airport 

Road.  Manteo.  NC 


September  30. 1987— Sandlewood  High 

School.  2750  John  Prom  Boulevard, 

Jacksonville.  FL 
September  30.  1987— South  Carolina  Wildlife 

&  Marine  Resources  Center.  Ft.  Johnson 

Road.  Charleston.  SC 
October  1.  1987— Thunderbolt  Town  Hall. 

2702  Mechanics  Avenue  (Highway  80), 

Thunderbolt,  GA 

Dated:  September  10,  1987. 
Richard  H.  Schaefer, 

Acting  Director.  Fisheries  Conservation  and 
Management.  National  Marine  Fisheries 
Serx'ice. 

(FR  Doc.  87-21172  Filed  9-i-a7;  8:45  am] 

BILLING  CODE  3StO-23-« 


New  England  Fishery  Management 
Council:  Atlantic  Salmon  Public 
Hearing 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
action:  Notice  of  a  public  hearing  and 
request  for  comments. 

summary:  The  New  England  Fishery 
Management  Council  will  hold  a  public 
hearing  and  provide  a  comment  penod 
to  solicit  public  mput  into  the 
development  of  a  Fishery  Management 
Plan  for  Atlantic  Salmon. 
dates:  The  hearing  will  begin  at  10:00 
a.m.  on  September  24. 1987.  Written 
comments  wHl  be  received  until 
September  30.  1987. 

ADDRESSES:  The  hearing  will  be  held  at 
the  Ramada  Hotel.  225  McClellan 
Highway.  East  Boston.  Massachusetts. 

Written  comments  may  be  sent  to  the 
Chairman,  New  England,  Fishery 
Management  Council.  Suntaug  Office 
Park.  5  Broadwav  (Route  1).  Saugus.  MA 
01906 

FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  G.  Marshaii.  E.xecutive  Director, 
New  England  Fisherv  Management 
Council.  617-231-0422. 

SUPPLEMENTARY  INFORMATION:  The  NeW 

England  Fisherv-  Management  Council 
(Council)  and  the  .Assistant 
Administrator  for  Fisheries  (NOAA) 
propose  to  adopt  and  implement  a 
Fishery  Management  Plan  (FMP)  for 
Atlantic  Salmon  (Salmo  salarj.  The  FMP 
is  needed  to  address  a  deficiency  in  the 
U.S.  management  program  for  its 
Atlantic  salmon  resource  to  facilitate 
accomplishment  of  the  long-term  goals 
of  salmon  management  as  embodied 
within  the  Slates'  stock  restoration 
programs  in  the  Northeast.  The  Council 
proposes  to  establish  a  management 
program  for  Atlantic  salmon  in  the  EEZ 
to  complement  existing  State 
management  programs  in  inland  and 
coastal  waters  and  to  complement 
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Ft'iiiTiil  nianagement  authority  over 
salmon  of  domestic  origin  on  the  high 
seas  (be\onc]  12  milfs]  confi'rred  to  the 
United  Slates  as  a  signatory  nation  to 
the  North  Atlantic  Salmon  Conservation 
Organization  (NASCO). 

n.itrd  Scplrmber  10.  1987. 
Richard  H.  Schaefer, 

1  .'//Ji'  Director.  Fisheries  Conservation  and 
Munagcment.  National  Marine  Fisheries 
Service. 

|KR  Doc  H--21  !-3  Filed  9-14-8?;  8:45  am] 
BILLING  CODE  3S10-22-W 


Public  Meeting;  Mid-Atlantic  Fishery 
Management  Councils 

agency:  .National  Marine  Fisheries 
Services.  NOAA,  Commerce. 

The  Mid-Atlantic  Fishery 
.M.inagement  Council  will  convene  a 
public  meeting.  September  22.  19H7.  at  10 
a.m.,  at  the  Ramada  Inn,  "6  Industrial 
I  iighway,  Essington.  PA  (telephone:  215- 
421-9600),  to  set  quotas  for  squid, 
m<ickerel,  butterfish,  surf  clams  and 
ocean  quahogs,  as  well  as  to  discuss 
other  fishery  management  and 
administrative  matters.  The  public 
meeting  may  be  lengthened  or  shortened 
depending  upon  progress  of  the  agenda, 
and  the  Council  may  go  into  closed 
session  (not  open  to  the  public)  to 
discuss  personnel  and/or  national 
security  matters. 

For  further  information,  contact  John 
C.  Bryson,  Executive  Director,  Mid- 
Atlantic  Fishery  Management  Council, 
Federal  Building,  300  South  New  Street, 
Room  2115.  Dover.  DE  19901;  telephone 
(,102)  674-2331. 

Date;  September  10.  1987. 
Richard  H.  Schaefer. 
Actinji  Director.  Office  of  Fisheries 
Conser\ation  and  Management,  National 
Marine  Fisheries  Service. 
|KR  Doc.  8--2i:i7  Filed  9-14-8~;  8:45  am) 

BILLING  CODE  3510-22-M 


Amended  Meeting  Notice;  North 
Pacific  Fishery  Management  Council 

AGENCV:  .National  Marine  Fisheries 
St'rvice.  NOAA.  Commerce. 

The  agenda  as  published  in  the 
Federal  Register  (52  FR  32939. 
September  1.  1987)  for  the  North  Pacific 
Fi.shery  Management  Council's 
September  2.3-25.  1987,  public  meeting  in 
.Anchorage.  AK,  has  been  amended.  In 
addition,  the  Council  will  review  a  draft 
statement  of  commitment  to  examine 
alternatives  to  traditional  fisheries 
management  techniques  forwarded  by 
the  Council's  Policy  and  Planning 


Committee.  Thtf  draft  statement  includes 
a  plan  of  action  for  developing  effort 
controls  in  the  sablefish  longline  fishery 
by  1989.  and  for  groundfish  in  general  by 
1990.  including  in  the  interim  a  possible 
moratorium  on  new  entry  to  the 
fisheries.  Any  final  decision  on  such  a 
moratorium  would  be  scheduled  for  the 
Council's  December  1987  or  January 
1988  public  meeting. 

All  other  information  as  published 
originally  remains  unchanged.  For 
further  information  contact  the  North 
Pacific  Fishery  Management  Council, 
P.O.  Box  103136.  Anchorage.  AK  99510; 
telephone:  (907)  274--4563. 

Date:  September  10.  1987. 
Richard  H.  Schaefer, 
Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc.  87-2i:i8  Filed  9-14-87;  8:45  amj 

BILUNG  CODE  3SIO-22-M 


Public  Meetings;  North  Pacific  Fishery 
Management  Council 

AGENCY:  National  Marine  Fisheries 
Service.  NOAA.  Commerce. 

The  North  Pacific  Fishery 
Management  Council's  Halibut 
Management  Team  and  its  Halibut 
Regulatory  Amendment  Advisory  Group 
will  convene  separate  public  meetings  to 
review  public  proposals  for  allocative 
regulations  in  the  halibut  fisheries  off 
Alaska.  The  Team  will  convene 
September  16. 1987,  at  9  a.m.  at  the 
National  Marine  Fisheries  Service, 
Northwest  and  Alaska  Fisheries  Center, 
7600  Sand  Point  Way,  NE.,  Room  2143, 
Building  4,  Seattle.  WA.  The  Advisory 
Croup  will  convene  September  17  at  the 
same  time  and  location  as  mentioned 
above  for  the  Management  Team, 

For  further  information  contact  Mr. 
Denby  Lloyd,  North  Pacific  Fishery 
Management  Council,  P.O.  Box  103136, 
Anchorage,  AK  99510;  telephone:  (907) 
274-4563. 

Date:  September  10, 1987. 
Richard  H.  Schaefer, 
Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc.  87-21219  Filed  9-14-87;  8:45  am) 
BILUNG  CODE  3510-22-11 


Public  Meeting;  South  Atlantic  Fishery 
Management  Council 

AGENCY;  .National  Marine  Fisheries 
Service.  NOAA,  Commerce. 

The  South  Atlantic  Fishery 
Management  Council  will  convene  a 


joint  public  meeting,  September  21-22, 
1987.  of  its  Habitat  and  Environmental 
Protection  and  Ad  Hoc  Plan 
Development  Committees,  at  the 
Council's  Headquarters  (address  below), 
to  discuss  the  Council's  responsibilities 
under  new  habitat  and  vessel  safety 
guidelines  resulting  from  Magnuson 
Fishery  Conservation  and  Management 
Act  amendments.  A  detailed  agenda  will 
be  available  to  the  public  on  or  about 
September  15.  1987. 

For  further  information  contact  Robert 
K.  Mahood,  Executive  Director,  South 
Atlantic  Fishery  Management  Council. 
One  Southpark  Circle.  Suite  306. 
Charleston,  SC  29407;  telephone:  (803) 
571-4366. 

Date:  September  10. 1987. 
Richard  H.  Schaefer, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
(FR  Doc.  87-21220  Filed  9-14-87;  8:45  am) 

BILUNG  CODE  3S10-22-M 


Public  Meeting;  Western  Pacific 
Fishery  Management  Council. 

AGENCY:  .National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Western  Pacific  Fishery 
Management  Council's  Precious  Corals 
Planning  Team  will  convene  a  public 
meeting.  September  14, 1987,  at  2  p.m.,  at 
1164  Bishop  Street,  Room  602,  Honolulu, 
HI.  The  public  meeting  will  focus  on 
amending  the  fishery  management  plan 
for  the  precious  corals  fishery  of  the 
Western  Pacific  Region.  The  amendment 
will  include  the  establishment  of  new 
quotas  for  selective  and  non-selective 
harvesting  methods  in  exploratory 
areas;  establishing  a  size  limit  for 
selective  harvesting  of  precious  coral  in 
exploratory  areas:  discussing  whether  or 
not  to  include  dead  coral  in  the  harvest 
quotas,  and  the  means  of  enforcing  the 
size  limit. 

For  further  information  contact  Kitty 
Simonds.  Executive  Director.  Western 
Pacific  Fishery  Management  Council. 
1164  Bishop  Street,  Room  1405, 
Honolulu,  HI  96813;  telephone:  (808)  523- 
1368. 

Date:  September  10.  1987, 
Richard  H.  Schaefer, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
[FR  Doc  87-21221  Filed  9-4-87:  8:45  am) 
BILLING  CODE  3S10-22-M 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Closed  Meetings;  Department  of 
Defense  Wage  Comtnittee 

Pursuant  to  the  provisions  of  section 
10  of  Pub.  L  92-163,  the  Federal 
Advisory  Committee  Act,  notice  is 
hereby  given  that  a  meeting  of  the 
Department  of  Defense  Wage 
Committee  will  be  held  on  Tuesday, 
October  6, 1987;  Tuesday,  October  13, 
1987;  Tuesday,  October  20,  1987;  and 
Tusday,  October  27, 1987  at  10:00  a.m.  in 
Room  1E801,  The  Pentagon,  Washinoton. 
DC. 

The  Committee's  primary 
responsibility  is  to  consider  and  submit 
recommendations  to  the  Assistant 
Secretary  of  Defense  (Force 
Management  and  Personnel)  concerning 
all  matters  involved  in  the  development 
and  authorization  of  wage  schedules  for 
federal  prevailing  rate  employees 
pursuant  to  Pub.  L  92-392.  At  this 
meeting,  the  Committee  will  consider 
wage  survey  specifications,  wage  survey 
data,  local  wage  survey  committee 
reports  and  recommendations,  and  wage 
schedules  derived  therefrom. 

Under  the  provisions  of  section  10(d) 
of  Pub.  L.  92^63,  meetings  may  be 
closed  to  the  public  when  they  are 
"concerned  with  matters  listed  in  5 
I'.S.C.  552b."  Two  of  the  matters  so 
listed  are  those  "related  solely  to  the 
internal  personnel  rules  and  practices  of 
an  agency,"  (5  U.S.C.  552b.(c)(2)],  and 
those  involving  "trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential"  (5  U.S.C.  552b.(c)(4]). 

Accordingly,  the  Deputy  Assistant 
Secretary  of  Defense  (Civilian  Personnel 
Policy)  hereby  determines  that  all 
portions  of  the  meeting  will  be  closed  to 
the  public  because  the  matters 
considered  are  related  to  the  internal 
rules  and  practices  of  the  Department  of 
Defense  (5  U.S.C.  552b.(c)(2)),  and  the 
detailed  wage  data  considered  by  the 
Committee  during  its  meetings  have 
been  obtained  from  officials  of  private 
establishments  with  a  guarantee  that  the 
data  will  be  held  in  confidence  (5  U.S.C. 
552b(c)(4)). 

However,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  chairman 
concerning  matters  beheved  to  be 
deserving  of  the  Committee's  attention. 

Additional  information  concerning 
this  meeting  may  be  obtained  by  writing 
the  Chairman.  Department  of  Defense 


Wage  Committee,  Room  3D264,  The 

Pentagon.  Washington,  DC  20301. 

Linda  M.  Bj-num, 

Alternate  OSD  Federal  Register  Liaison 

Officer  Department  of  Defense. 

September  10.  1987. 

(FR  Doc.  87-21192  Filed  9-14-87;  8:45  amj 

BIUJNO  COOC  Ut(M)1-M 


Ada  Board;  Meeting 

summary:  a  meeting  of  the  Task  Force 
on  Process  for  Ada  9X  will  be  held 
Thursday.  October  1,  1967  from  9:00 
a.m.-5:00  p.m.  at  IDA.  5111  Leesburg 
Pike.  Suite  300,  Falls  Church,  Virginia 
22041.  to  discuss  the  process  for 
developing  Ada  9X  and  to  develop 
recommendations  to  be  forwarded  to  the 
Ada  Board. 

FOR  FURTHER  INFORMATION  COWTACT: 

Ms.  Jackie  Rota,  IIT  Research  Institute. 
Ada  Information  Cleannghouse.  4550 
Forbes  Boulevard.  Suite.  Lanham, 
Marj'land  20706,  (703)  685-1477. 
Linda  M.  Bynum. 

Office  of  the  Secretary  of  Defense.  Alternate 
Federal  Register  Liaison  Office.  Department 
of  Defense, 

September  9.  1987. 

[™  Doc.  87-21197  Filed  9-14-87;  8:45  am) 

BIUJNG  COOC  3810-01-M 


Department  of  the  Air  Force 

Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

summary:  The  Department  of  Defense 
has  submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  Each  entry-  contains  the 
following  information;  (1)  Type  of 
submission;  (2)  Title  of  Information 
Collection  and  Form  Number,  if 
applicable;  (3)  abstract  statement  of  the 
need  for  and  the  uses  to  be  made  of  the 
information  collected;  (4)  type  of 
Respondent;  (5)  an  estimate  of  the 
number  of  responses;  (6)  an  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (7)  to  whom 
comments  regarding  the  information 
collection  are  to  be  forwarded;  and  (8) 
the  point  of  contact  from  whom  a  copy 
of  the  information  proposal  may  be 
obtained. 

Revision 

AFROTC  Scholarship  Nomination 

(AFROTC  form  36) 
[OMB  No.  0701-0103) 
The  information  provided  on  the  form 
by  the  applicant  is  used  bv  the  Air  Force 


Rc'ser\  e  Officer  Training  Corps 
(AFROTC)  Scholarship  Central 
Selection  Board  in  evaluating  the 
applicant's  qualifications  for  a 
scholarship  award.  The  form  reflects 
information  on  academic  aptitude  and 
performance  and  includes  an  evaluation 
by  the  applicants  Professor  of 
Aerospace  Studies. 
Individuals 
Responses  2,000 
Burden  hours  1.200. 
ADDRESSES:  Comments  are  to  be 
forwarded  to  .Mr.  Edward  SpnnRer. 
Office  of  Management  and  Budget.  Desk 
Officer,  Room  3235.  New  E.\ecutive 
Office  Building.  Washington.  DC  20503 
and  Mr.  Daniel  J.  Vitielio.  DoD 
Clearance  Officer.  W^HS/DIOR.  1215 
Jefferson  Davis  Highway.  Suite  1204, 
Arlington,  Virginia  22202-4302. 
telephone  number  (202)  746-0933. 
SUPPLEMENTARY  INFORMATION:  A  copy 
of  the  information  collection  proposal 
may  be  obtained  from  Mr.  Charles  T. 
Rowland.  HQ  AFROTC/RKUC.  College 
Scholarship  Branch,  Maxwell  AFB,  Al 
36112-6663,  telephone  number  (205)  293- 
6588. 

Linda  M.  Bynum, 

A I  terra  :e  OSD  Federal  Register  Liaison 
Oficer  Department  of  Defense. 
September  10.  1987. 

[FR  Doc  87-21196  Filed  9-14-87;  8:45  am] 
BILLING  COOC  M10-01-M 


Department  of  the  Army 

Public  Information  Collection 
Requirement  Submitted  to  OMB  for 
Review 

SUMMARY:  The  Department  of  Defense 
has  submitted  to  OMB  for  review  the 
folloA-ing  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  [44  U.S.C. 
Chapter  35),  Each  entry  contains  the 
following  information:  (1)  Type  of 
submission:  (2)  Title  of  Information; 
Collection  and  Form  .Number  if 
applicable;  (3)  abstract  statement  of  the 
need  for  and  the  uses  to  be  made  of  the 
information  collected;  (4)  Type  of 
Respondent;  (5)  an  estimate  of  the 
number  of  responses:  (6)  an  estimate  of 
the  total  num.ber  of  hours  needed  to 
provide  the  information;  (7)  to  whom 
comments  regarding  the  information 
collection  are  to  be  forwarded:  and  (8) 
the  point  of  contact  for  whom  a  copy  of 
the  information  proposal  may  be 
obtained 

Extension 

USMA  Applicant's  Personal 
Background;  USMA  Forms  21-25.  21-20, 
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21-27.  5-520  and  USMA  FL  480  (OMB 
No.  0702-0060) 

West  Point  candidates  provide 
personal  background  information  which 
allows  the  USMA  Admissions 
Committee  to  make  subjective 
judgements  on  non-academic 
experiences.  Data  is  also  used  by 
USMA's  Office  of  Institutional  Research 
for  Correlation  with  success  in 
graduation  and  military  careers. 
Individuals  or  households. 
Responses:  26.000 
Burden  Hours;  7.750. 
ADDRESSES:  Comments  are  to  be 
forwarded  to  Mr.  Edward  Springer. 
Office  of  Management  and  Budget.  Desk 
Officer.  Room  3235,  New  Executive 
Office  Building.  Washington.  DC  20503 
and  Mr.  Daniel  [.  Vitiello.  DOD 
Clearance  Officer.  WHS/DIOR.  1215 
[efferson  Davis  Highway.  Suite  1204, 
Arlington,  Virginia  22202-1302. 
telephone  number  (202)  746-0933. 
SUPPLEMENTARY  INFORMATION:  A  copy 
of  the  information  collection  proposal 
mav  be  obtained  from  Ms.  Angela  R. 
Petrarca,  SAIS-ADR,  Room  1C638,  The 
Pentagon.  Washington.  DC  20310-0107. 
telephone  (202)  694-0754. 
Linda  M.  Bynum, 

A  Itprnate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
S.'ptember  10.  1987. 
IFR  Doc,  87-21193  Filed  9-14-87:  8:45  am] 

BILLING  CODE  MlO-Ol-M 


Public  Information  Collection 
Requirement  Submitted  to  OMB  for 
Review 

SUMMARY:  The  Dcpartmcn'  of  Defense 
has  submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  .^ct  (44  U.S.C. 
Chapter  35).  Each  entry  contains  the 
following  information:  (1)  Type  of 
submission;  (2)  Title  of  Information; 
Collection  and  Form  Number  if 
applicable;  (3)  abstract  statement  of  the 
need  for  and  the  uses  to  be  made  of  the 
information  collected:  (4)  Type  of 
Respondent;  (5)  an  estimate  of  the 
number  of  responses;  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (7)  to  whom 
comments  regarding  the  information 
collection  are  to  be  forwarded:  and  (8) 
the  point  of  contact  for  whom  a  copy  of 
the  information  proposal  may  be 
obtained. 

Extension 

USMA  Applicant's  Education;  USMA 
Forms  21-16.  21-23.  and  USMA  FL  480-1 
(OMB  No.  0702-0062) 


The  U.S.  Military  Academy 
Admissions  Committee  strives  to 
objectively  and  fairly  evaluate  the 
applicant's  past  and  future  academic 
performance.  The  candidates  provide 
school  officials  with  forms  that  (a) 
request  and  supplement  academic 
transcripts,  (b)  evaluate  the  candidate, 
and  (c)  provide  final  semester  grades. 

Individuals  or  households,  State  or 
local  government  schools: 

Responses:  31,000 
Burden  Hours:  4.334. 
ADDRESSES:  Comments  are  to  be 
forwarded  to  Mr.  Edward  Springer, 
Office  of  Management  and  Budget,  Desk 
Officer,  Room  3235,  New  Executive 
Office  Building,  Washington,  DC  20503 
and  Mr.  Daniel  J.  Vitiello,  DOD 
Clearance  Officer,  WHS/DIOR.  1215 
Jefferson  Davis  Highway,  Suite  1204, 
Arlington.  Virginia  22202^302, 
telephone  number  (202)  7456-0933. 
SUPPLEMENTARY  INFORMATION:  A  COpy 
of  the  information  collection  proposal 
may  be  obtained  from  Ms.  Angela  R. 
Petrarca.  SAIS-ADR,  Room  1C638,  The 
Pentagon,  Washington,  DC  20310-0107, 
telephone  (202)  694-0754. 
Linda  M.  Bynura, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

September  10, 1987. 

[FR  Doc.  87-21194  Filed  9-14-87;  8:45  ami 

BILUNG  CODE  3810-01-11 


Public  Information  Collection 
Requirement  Submitted  to  OMB  for 
Review 

SUMMARY:  The  Department  of  Defense 
has  submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  Each  entry  contains  the 
following  information:  (1)  Type  of 
submission;  (2)  Title  of  Information; 
Collection  and  Form  Number  if 
applicable;  (3)  abstract  statement  of  the 
need  for  and  the  uses  to  be  made  of  the 
information  collected;  (4)  Type  of 
Respondent;  (5)  an  estimate  of  the 
number  of  responses;  (6)  an  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (7)  to  whom 
comments  regarding  the  information 
collection  are  to  be  forwarded;  and  (8) 
the  point  of  contact  for  whom  a  copy  of 
the  information  proposal  may  be 
obtained 

Extension 

Employer's  Evaluation  of  Candidate; 
USMA  Form  &-518  (OMB  No.  0702-0061) 

The  USMA  Form  5-518  is  the  form 
given  to  an  employer  by  the  candidate 


in  order  to  receive  credit  for  the  work 
done  outside  the  school/vocational 
environment.  Without  this  form 
candidates  would  not  receive 
recognition  for  this  responsible  activity 
as  a  component  demonstrating 
leadership  potential  and  maturity. 

State  or  local  governments,  farms 
businesses  or  other  for  profit.  Federal 
agencies  or  employees,  non-profit 
institutions,  small  businesses  or 
organizations. 
Responses:  3,500 
Burden  Hours;  584. 
ADDRESSES:  Comments  are  to  be 
forwarded  to  Mr.  Edward  Springer, 
Office  of  Management  and  IBudget,  Desk 
Officer,  Room  3235,  New  Executive 
Office  Building,  Washington  DC  20503 
and  Mr.  Daniel  ].  Vitiello.  DOD 
Clearance  Officer,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204, 
Arlington,  Virginia  22202-4302, 
telephone  number  (202)  746-0933. 
SUPPLEMENTARY  INFORMATION:  A  Copy 
of  the  information  collection  proposal 
may  be  obtained  from  Ms.  Angela  R. 
Petrarca,  SAIS-ADR,  Room  1C638,  The 
Pentagon,  Washington.  DC  20310-0107. 
telephone  (202)  694-0754. 
Linda  M.  Bynum, 

A  Iternale  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
September  10, 1987. 

[FR  Doc.  87-21195  Filed  9-14-87;  8:45  am) 
BILLING  CODE  3810-01-M 


DEPARTMENT  OF  ENERGY 

Innovative  Control  Technology 
Advisory  Panel;  Open  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-^63.  86  Stat.  770),  notice  is  hereby 
given  of  the  following  meeting: 

Name:  Innovative  Control  Technology 
Advisory  Panel. 

Date  and  Time:  September  30, 1987— 
9;00  a.m.-5;00  p.m. 

Place:  Washington  Marriott  Hotel, 
1221  22d  Street  NW.,  Washington.  DC 
20037. 

Contact:  Sandy  Guill,  Department  of 
Energy.  Environment,  Safety  and  Health 
(EH-22),  1000  Independence  Avenue 
SW.,  Washington,  DC  20585,  Telephone: 
202/586-4628. 

Purpose  of  the  Panel:  To  advise  the 
Secretary  of  Energy  on  how  to  best 
achieve  DOE's  expanded  innovative 
clean  coal  technologies  program's 
objectives  of  reducing  costs  and 
improving  efficiency  by  expanding 
emissions  control  options  beyond  those 
now  available. 


UM  I 


Federal  Register  /  Vol.  53.  \q.  178  /  Tuesday.  Septemb 


f-T  15.   1987  /  .\otices 


34829 


Tentative  Agenda:  Briefings  and 

discussions  of: 

•  DOE  Clean  Coal  Progrnm  (CCTP-1), 

•  Selection  Criteria  Used  in  CCTP-1. 

•  Faclors  to  be  considered  in 
selection  criteria  for  Innovative  Controls 
Program. 

•  Public  Commenl  (10  minute  rule). 
Public  Participation:  The  meeting  is 

open  to  the  public.  Written  statements 
may  be  filed  with  the  Panel  either  before 
or  after  the  meeting.  Members  of  the 
public  who  wish  to  make  oral 
statements  pertainini?  to  agenda  items 
should  contact  Sandy  Guill  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  5 
days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  on  the  agenda. 
The  Chairperson  of  the  Panel  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business. 

Transcripts:  The  transcript  of  the 
meeting  will  be  available  for  public 
review  and  copying  at  the  Freedom  of 
Information  Public  Reading  Room,  lE- 
190,  Forrestdl  Building.  1000 
Independence  Avenue  SW., 
Washington.  DC.  between  9:00  a.m.  and 
4:00  p.m..  Monday  through  Friday, 
except  Federal  holidays. 

Issued  at  Washington.  DC,  on  September  9, 
1967. 

J.  Robert  Franklin, 

Deputy  Advisory  Committee  Manoueiiwnt 

Officer. 

[FR  Doc.  87-21162  Filed  9-14-87;  8:45  am| 
BILLING  C00€  64S0-01-M 


Conduct  of  Employees;  Notice  of 
Waiver 

Section  602(a)  of  the  Department  of 
Energy  Organization  Act  [Pub.  L.  95-91. 
hereinafter  referred  to  as  the  "Act") 
prohibits  a  "supervisory  employee" 
(defined  In  section  601(a)  of  the  Act)  of 
the  Department  from  knowingly 
receiving  compensation  from,  holding 
any  official  relation  with,  or  having  any 
pecuniary  interest  in  any  "energy 
concern"  (defined  in  section  601(b)  of 
the  Act). 

Section  602(c)  of  the  Act  authorizes 
the  Secretary  of  Energy  to  waive  the 
requirements  of  section  602(a)  in  cases 
of  exceptional  hardship  or  where  the 
interest  is  a  position,  insurance,  or  other 
similarly  vested  interest. 

Mr.  Carl  P.  Gertz  is  under 
consideration  for  the  position  of  Project 
Manager.  Commercial  Nuclear  Waste 
Man.jgement  Project  Office,  in  the 
Nevada  Operations  Office  of  the 
Department  of  Energy.  Mr.  Gertz  has  an 


interest  in  the  Boeing  Employee 
Retirement  Plan,  as  a  result  of  his  past 
employment  by  the  Boeing  Company. 

It  has  been  established  to  my 
satisfaction  that  requiring  Mr.  Gertz  to 
divest  his  interest  in  The  Boeing 
Company  Employee  Retirement  Plan 
would  impose  an  exceptional  hardship 
on  him.  and  that  such  interest  is  a 
vested  pension  interest  within  the 
meaning  of  section  602(c)  of  the  Act. 
Accordingly,  1  have  granted  Mr.  Gertz  a 
waiver  of  the  divestiture  requirements  of 
section  602(a)  of  the  Act,  for  the 
duration  of  his  employment  with  the 
Department,  with  respect  to  his  interest 
in  the  Boeing  Company  Employee 
Retirement  Plan. 

In  accordance  with  section  208.  Title 
18,  United  States  Code,  Mr.  Gertz  will  be 
directed  not  to  participate  personally 
and  substantially,  as  a  Government 
employee,  in  any  particular  matter  the 
outcome  of  which  could  have  a  direct 
and  predictable  effect  upon  The  Boeing 
Company  unless  his  supervisor  and  the 
Counselor  agree  that  the  financial 
interest  in  the  particular  matter  is  not  so 
substantial  as  to  be  deemed  likely  to 
affect  the  integrity  of  the  service  which 
the  Government  may  expect  of  him. 

D.iled:  September  3.  1987. 
io.'in  S.  Herrington, 
St'crt'Uiry  of  Eneryy. 
|FR  Doc.  87-21214  Filed  9-14-87;  6:45  am) 

BILLING  CODE  $450-<!l-M 


Assistant  Secretary  for  International 
Affairs  and  Energy  Emergencies 

Proposed  Subsequent  Arrangement; 
Australia  and  European  Atomic  Energy 
Community 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954.  as  amended  (42 
U.S.C.  2160)  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Agreement  for  Cooperation 
between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  Austria  concerning  Civil  Uses  of 
Atomic  Energy,  as  amended,  and  the 
Additional  Agreement  for  Cooperation 
between  the  Government  of  the  United 
States  of  America  and  the  European 
Atomic  Energy  Community  (EURATOM) 
concerning  Peaceful  Uses  of  Atomic 
Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  approval  of  the 
following  retransfer: 

RTD/EU(AT)-19.  for  the  retransfer  of 
irradiated  fuel  spheres  and  compacts 
containing  12.49  grams  of  uranium 
enriched  to  9.6  percent  in  the  isotope 


uranium-235,  0.0595  grams  of  uranium- 
233. 13.88  grams  of  thorium,  and  0.12 
grams  of  plutonium.  from  Austria  to  the 
Federal  Republic  of  Germany  for  posl- 
irradiation  examination  and  subsequent 
disposal. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
the  date  of  publication  of  this  notice. 

For  the  Department  of  Energy. 

Dale:  September  8,  1987. 
George  J.  Bradley,  Jr., 
Pniicjpui  Dr.puly  Assistant  Secretary  for 
International  A  ffairs  and  Energy 
Emergencies. 

jFR  Doc.  87-21161  Filed  9-14-87;  8:45  dm| 
BILLING  CODE  6450-01-M 


Proposed  Subsequent  Arrangements; 
Sweden  and  Australia 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160)  notice  is  hereby  given  of 
proposed  "subsequent  arrangements" 
under  the  Agreement  for  Cooperation 
between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  Sweden  concerning  Peaceful  Uses  of 
Nuclear  Energy,  and  the  Agreement  for 
Cooperation  between  the  Government  of 
the  United  States  of  America  and  the 
Government  of  Australia  concerning 
Peaceful  Uses  of  Nuclear  Energy. 

The  subsequent  arrangements  to  be 
carried  out  under  the  above-mentioned 
agreements  involve  approval  of  the 
following  sales: 

Contract  Number  S-SW-65,  for  the 
sale  of  296.8  grams  of  natural  uranium 
and  21.297  grams  of  uranium  enriched  to 
2.28  percent  in  the  isotope  uranium-235 
for  use  as  standard  reference  materials 
by  ASEA-ATO.M.  Sweden.  Contract 
Number  S-AU-131.  for  the  sale  of  25.994 
grams  of  natural  uranium  and  1.001 
grams  of  uranium  enriched  to  49.38 
percent  in  the  isotope  uranium-235  for 
use  as  standard  reference  materials  by 
Amdel.  Ltd..  Adelaide,  Australia. 

In  accordance  with  Section  131  of  the 
Atomic  Energy  Energy  Act  of  1954.  as 
amended,  it  has  been  determined  that 
these  subsequent  arrangements  will  not 
be  inimical  to  the  common  defense  and 
security. 

These  subsequent  arrangements  will 
take  effect  no  sooner  that  fifteen  days 
after  the  date  of  publication  of  this 
notice. 
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For  the  Department  of  Energy. 

D.ite:  Septembers.  1987. 
George  |.  Bradley,  Jr., 
/\-.:ic,pul  Deputy  Assistant  Secretary  for 
International  Affairs  and  Energy 
Emergencies. 

|FR  Doc.  87-21160  Filed  9-14-87:  8:45  am] 
BILLING  COD£  64S0-01-M 


Energy  Information  Administration 

Agency  Collections  Under  Review  by 
the  Office  of  Management  and  Budget 

agency:  F>.prgy  Informii'.ion 
Administratiun,  DOE. 

ACTION:  Notice  of  requests  submitted  for 
clearance  to  the  Office  of  Management 
and  Budget. 

summary:  The  Energy  Information 

Admmistration  (El.-X)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
M'.nagement  and  Budget  (OMB)  for 
approval  under  provisions  of  the 
F'aperwork  Reduction  Act  (144  U.S.C. 
Chapter  35). 

The  listing  does  not  contain 
information  collection  requirem.ents 
contained  in  new  or  revised  regulations 
which  are  to  he  submitted  under  3504(h) 
of  the  Paperwork  Reduction  Act.  nor 
management  and  procurement 
assistance  requirements  collected  by  the 
Department  of  Energy  (DOE). 

Each  entry  contains  the  following 
irJormation;  (1)  The  sponsor  of  the 
collection  (the  DOE  component  or 
Federal  Energy  Regulatory  Commission 
(FERC)).  (2)  collection  num.ber(s);  (3) 
current  OMB  docket  number  (if 
applicable);  (4)  collection  title;  (5)  type 
of  request,  e.g..  new,  revision,  or 
extension;  (6)  frequency  of  collection;  (7) 
response  obligation,  i.e.,  mandatory, 
voluntary,  or  required  to  obtain  or  retain 
benefit;  (8)  affected  public;  (9)  an 
estimate  of  the  number  of  respondents 
per  report  period;  (10)  an  estim.ate  of  the 
number  of  responses  annually;  (11) 
annual  respondent  burden,  i.e.,  an 
estimate  of  the  total  number  of  hours 
needed  to  respond  to  the  collection;  and 
(12|  a  brief  abstract  describing  the 
proposed  collection  and  the 
re-^pondents. 

DATES:  Comments  must  be  filed  on  or 
before  October  15,  1987.  Last  notice 
published  Monday.  August  3,  1987. 

ADDRESS:  Address    omments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Management  and  Budget.  726 
]<ickson  Place  N\V.,  Washington,  DC 
20503.  (Comments  should  also  be 
addressed  to  the  Office  of  Statistical 
Standards,  at  the  address  below.). 


FOR  FURTHER  INFORMATION  AND  COPIES 
OF  RELEVANT  MATERIALS  CONTACT: 

Carole  Patton,  Office  of  Statistical 
Standards  (EI-70),  Energy  Information 
Administration,  M.S.  lH-023,  Forrestal 
Building,  1000  Independence  Avenue 
SW.,  Washington,  DC  20585,  (202)  586- 
2222. 

SUPPLEMENTARY  INFORMATION:  If  you 
anticipate  that  you  will  be  submitting 
comments,  but  find  it  difficult  to  do  so 
within  the  period  of  time  allowed  by  this 
Notice,  you  should  advise  the  OMB  DOE 
Desk  Officer  of  your  intention  to  do  so 
as  soon  as  possible. 

The  energy  information  collection 
submitted  to  OMB  for  review  was: 

1.  Federal  Energy  Regulatory 
Commission. 

2.  FERC-585. 

3.  1902-0138. 

4.  Reporting  of  Electric  Energy 
Shortages  and  Contingency  Plans  Under 
PURPA  206, 

5.  Extensioa 

6.  On  occasion. 

7.  Mandatory. 

8.  Businesses  or  other  for  profit. 

9.  30  respondents. 

10.  30  responses. 

11.  8,250  hours. 

12.  The  reported  information  will  be 
used  to  formulate  options  and 
recommendations  for  Commission 
consideration  and  action  should 
shortages  affecting  reporting  public 
utilities  occur  and  to  determine  if  statute 
provisions  (FPA-202(g))  for  equitable 
customer  treatment  are  satisfied. 

Statutory  authority:  Sees.  5(a),  5(b).  13(b). 
and  52,  Pub.  L.  93-275,  Federal  Energy 
Administration  Act  of  1974,  (15  U.S.C.  764(a), 
764(b).  772(b).  and  790a). 

Issued  in  Waehington,  DC,  August  13, 1987. 
Yvonne  M.  Bishop, 

Director,  Statistical  Standards.  Energy 
Information  Administration. 
(FR  Doc.  87-21215  Filed  9-14-87;  8:45  am] 

BILLING  CODE  64S0-01-M 


Federal  Energy  Regulatory 
Commission 

(Docket  No.  RP67- 109-0001 

Proposed  Ctiange  in  FERC  Gas  Tariff; 
Algonquin  Ges  Transmission  Co. 

September  9, 1687, 

Take  notice  that  Algonquin  Gas 
Transmission  Company  (Algonquin)  on 
August  31, 1987,  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1.  the  tariff  sheets 
listed  on  Appendix  A  and  B. 

Algonquin  states  that  it  is  making  this 
filing  pursuant  to  §  154.38(d)(6)  of  the 
Commission's  Regulations  in  order  to: 
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(1)  Include  in  its  FERC  Gas  Tariff  the 
procedure  for  collecting  from  its 
customers  the  annual  charges  assessed 
by  the  Commission  under  the  Annual 
Charge  Adjustment  ("ACA")  Clause  (Ifi 
CFR  382);  (2)  to  include  in  its  rates  the 
authorized  ACA  Unit  Surcharge;  and  (3) 
to  include  in  its  FERC  Gas  Tariff  the 
procedure  to  pass  through  to  its 
customers  any  ACA  surcharge  it  is 
charged  by  its  suppliers. 

The  proposed  effective  date  of  the 
tariff  sheets  listed  on  Appendix  A  and  B 
is  October  1,  1987. 

Algonquin  notes  that  a  copy  of  this 
filing  is  being  served  upon  each  affected 
party  and  interested  state  commissions. 
Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  protests  should  be 
filed  on  or  before  September  16, 1987. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary.  \ 

[FR  Doc.  87-21131  Filed  9-14-87;  8:45  am) 
BILLING  CODE  6717-01-11 


[Project  No.  1953) 

Existing  Licensee's  Intent  To  File  an 
Application  for  New  License; 
Consolidated  Water  Power  Co. 

September  9, 1987.    | 

Take  notice  that  on  [une  4,  1987, 
Consolidated  Water  Power  Company, 
licensee  for  the  Du  Bay  Project  No.  1953 
has  stated  its  intent  pursuant  to  section 
15(b)(1)  of  the  Federal  Power  Act  (Act) 
to  file  an  application  for  a  new  license. 
The  license  for  the  Du  Bay  Project  No. 
1953  will  expire  on  June  30,  1991.  The 
project  is  located  on  the  Wisconsin 
River  in  Marathon.  Portage  and  Wood 
Counties.  W'isconsin.  and  occupies 
federal  lands  under  the  jurisdiction  cf 
the  Bureau  of  Land  Management. 

The  principal  project  works  currently 
licensed  for  Project  No.  1953  are;  (1)  A 
concrete  gravity  dam  and  adjacent  earth 
dikes;  (2)  a  reservoir  with  a  surface  area 
of  approximately  6,830  acres;  (3)  a 
powerhouse  containing  four  generating 
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units  with  a  total  installed  capacity  of 
7,200  kVV;  (4)  a  substation;  and  (5)  a  44- 
l<V  transmission  line,  approximately  21 
miles  in  length. 

Under  section  15(c)(lj  of  the  Act.  as 
amended  by  the  Electric  Consumers 
Protection  Act  of  1986,  each  application 
for  a  new  license  and  any  competing 
license  applications  must  be  filed  with 
the  Commission  at  least  24  months  prior 
to  the  expiration  of  the  existing  license. 
AH  applications  for  license  for  this 
project  must  be  filed  by  June  30,  1989. 

Pursuant  to  section  15(b)(2),  the 
licensee  is  required  to  make  available 
current  maps,  drawings,  data  and  such 
other  information  as  the  Commission 
shall  by  rule  require  regarding  the 
construction  and  operation  of  the 
licensed  project.  See  Dock.-t  No.  RM87- 
7-(XX3  (Interim  Rule  issued  March  30, 
1987),  for  a  detailed  listing  of  required 
information.  A  copy  of  Docket  No. 
RM67-7-000  can  be  obtained  from  the 
Commission's  Public  Reference  Section. 
Room  1000,  825  North  Capitol  Street, 
XF.,  Washington,  DC  20426.  The  above 
information  is  required  to  be  available 
for  public  inspection  and  reproduction 
at  a  reasonable  cost  as  described  in  the 
rule  at  the  licensee's  offices. 
Kenneth  F.  Plumb, 
Secretary. 
|FR  Doc.  87-2113,3  Filed  9-14-87;  8:45  am| 

BIU.ING  CODE  6717-01-M 


I  Project  No.  23921 


Existing  Licensee's  Intent  To  File  an 
Application  for  New  License;  Georgia- 
Pacific  Corp. 

SHptember  9,  1967. 

Take  notice  that  on  August  6,  1987, 
Georgia-Pacific  Corporation,  licensee  for 
the  Oilman  Project  No.  2392,  has  stated 
its  intent  pursuant  to  section  15(b)(1)  of 
the  Federal  Power  Act  (Act)  to  file  an 
application  for  a  new  license.  The 
license  for  the  Gilmhn  Project  No.  2392 
will  expire  on  December  31.  1990.  The 
project  is  located  on  the  Connecticut 
River  in  Essex  County.  Vermont  and 
Coos  County,  New  Hampshire,  and  has 
a  total  capacity  of  4.8,50  kW. 

The  principal  project  works  currently 
licensed  for  Project  No.  2392  are:  (1)  The 
Gilman  Dam,  (a)  a  concrete  gravity 
structure  approximately  170  feet  long 
and  29  feet  high,  and  (b)  a  rock-filled 
timber  crib  dam  approximately  108  feet 
long  and  40  feet  hi>jh,  each  with  a  crest 
elevation  of  828,3  feet  L'SGS:  (2)  5-foot- 
high  flashboards  bringing  the  normal 
water  surface  elevation  to  833.3  feet 
USGS;  (3)  a  hydraulically  operated  crest 
gate  18  feet  high  and  27  feet  wide;  (4)  a 
reservoir  having  an  area  of  130  acres,  a 


storage  capacity  of  705  acre-feet,  and  a 
normal  water  surface  elevation  of  833.3 
feet  USGS;  (5)  a  powerhouse  containing 
four  turbine-generator  units,  one  rated  at 
2,250  kVV,  one  rated  at  1.000  kW,  and 
two  rated  at  800  kW  each  for  a  total 
rated  capacity  of  4,850  kW;  (6)  a  200- 
foot-long  transmission  line;  and  (7) 
appurtenant  facilities. 

Under  section  15(c)(1)  of  the  Act,  as 
amended  by  the  Electric  Consumers 
Protection  Act  of  1986.  each  application 
for  a  new  license  and  any  competing 
license  applications  must  be  filed  with 
the  Commission  at  least  24  months  prior 
to  the  expiration  of  the  existing  license. 
All  applications  for  license  for  this 
project  must  be  filed  by  December  31, 
1988. 

Pursuant  to  section  15(b)(2),  the 
licensee  is  required  to  make  available 
current  maps,  drawings,  data  and  such 
other  information  as  the  Commission 
shall  by  rule  require  regarding  the 
construction  and  operation  of  the 
licensed  project.  See  Docket  No.  RMa7- 
7-000  (Interim  Rule  issued  March  30, 
1987),  for  a  detailed  listing  of  required 
information.  A  copy  of  Docket  No. 
RM87-7-000  can  be  obtained  from  the 
Commission's  Public  Reference  Section, 
Room  1000.  825  North  Capitol  Street, 
NE.,  Washington.  DC  20426.  The  above 
information  is  required  to  be  available 
for  public  inspection  and  reproduction 
at  a  reasonable  cost  as  described  in  the 
rule  at  the  licensee's  offices. 
kennetti  F.  Plumb, 
Secretary. 
(FR  Doc.  87-21134  Filed  9-14-87;  8:45  am) 

BILLING  CODE  6717-01-tl 


(Docket  No.  RP87-101-0001 

Tariff  Filing  Overthrust  Pipe'i.'^e  Co. 

September  9.  1987. 

Take  notice  that  on  August  31,  1987, 
Overthrust  Pipeline  Company 
[Overthrust),  pursuant  to  18  CFR 
154.38(d)(6)  and  Part  382  of  the 
Commissions  regulations,  tendered  for 
filing  and  acceptance  revised  tariff 
sheets  to  its  FERC  Gas  Tariff,  Original 
Volume  .No.  1,  as  follows: 
Third  Revised  Sheet  No.  2 
Fifth  Revised  Sheet  No.  6 
First  Revised  Sheet  No.  9 
Original  Sheet  No.  54-A 

Additionally,  pursuant  to  authority 
granted  by  order  issued  June  27, 1986.  in 
Docket  No.  RP86-8&-000  and  by  order 
issued  December  19,  1986,  in  Docket 
Nos,  RP86-88-002  and  RP86-88-003, 
Overthrust  tendered  for  filing  and 
acceptance  First  Revised  Sheet  No.  12-A 


to  its  FERC  Gas  Tariff,  Original  Voiunu' 
No.l. 

Overthrust  states  that  the  purpose  of 
this  filing  is  to  (1)  terminate  Rate 
Schedule  T-1,  (2)  add  language  to  its 
FERC  Gas  Tariff  to  provide  for  an 
Annual  Charge  Adjustment  (ACA) 
clause,  and  (3)  implement  the  annual 
charge  unit  rate  of  $0.0021 /Mcf  in  each 
of  its  rate  schedules  applicable  to 
transportation.  Overthrust  requests  an 
effective  date  of  October  1, 1987,  for  all 
tendered  tariff  sheets. 

Copies  of  the  filing  were  served  upon 
Overthrust's  jurisdictional  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
16, 1987.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc.  87-21127  Filed  9-14-87;  8:45  am) 
BILLING  COOE  6717-01-M 


Docket  No   RPS7-95-OO0] 


Ctiange  :n  Tariff 
Pipe  Line  Co. 


Panhandle  Eastern 


September  9. 1987. 

Take  notice  that  on  August  28. 1987, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  revised 
sheets  to  its  FERC  Gas  Tariff,  Original 
Volume  No.  1,  as  reflected  in  Appendix 
No.  1,  and  to  its  FERC  Gas  Tariff, 
Original  Volume  -No.  2,  as  reflected  in 
Appendix  No.  2,  to  become  effective 
October  1, 1987. 

On  May  29, 1987  the  Commission 
issued  Order  .\'o.  472  in  Docket  No. 
R.M87-3-000.  Order  No,  472  provides 
that  a  natural  gas  company,  such  as 
Panhandle,  may  file  an  Annual  Charge 
Adjustment  (ACA)  clause  to  its  FERC 
Gas  Tariff.  Panhandle  states  that 
pursuant  to  Order  472  in  Docket  No. 
RM87-3-000  and  §  154.38(d){6)(i)  of  the 
Commission's  Regulations,  Panhandle 
proposes  an  Annua!  Charge  Adjustment 
Provision  (Section  20)  to  the  General 
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Terms  and  Conditions  of  Panhandle's 
FERC  Gas  Tariff,  Original  Volume  No.  1. 

Panhandle  has  also  included  as 
Appendix  No.  3  proposed  alternate  tariff 
sheets  which  reflect  Rate  Schedule  PT 
settlement  rates  which  are  pending 
before  the  Commission  in  Docket  No. 
RP86-116,  et  al.  In  the  event  Commission 
approval  of  the  RP86-116,  et  a!.. 
settlement  rates  is  granted  prior  to 
October  1,  1987,  Panhandle  respectfully 
requests  the  Commission  accept  the 
proposed  alternate  tariff  sheets  included 
in  Appendix  No.  3.  Panhandle  requests 
that  the  Commission  grant  such  waivers 
as  may  be  necessary  for  acceptance  of 
the  tariff  sheets  submitted  herewith,  to 
become  effective  October  1.  1987,  as 
previously  described. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  protest  or 
motion  to  intervene  with  the  Federal 
Energy  Rejjulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
ard  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  motions  or  protests  should 
be  filed  on  or  before  September  16,  1987. 
Protests  will  be  considered  by  the 


Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding. 

Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 
(FR  Doc.  87-21123  Filed  9-14-87;  8:45  amj 

BILLING  CODE  6717-01-M 


I  Docket  Nos.  ST85-1730-001  and  ST85- 
1874-001) 

Extension  Reports;  Panhandle  Gas  Co. 

September  9,  1987 

The  companies  listed  below  have  filed 
extension  reports  pursuant  to  section 
311  of  the  Natural  Gas  Policy  Act  of  1978 
(NGPA)  and  Part  284  of  the 
Commission's  regulations  giving  notice 
of  their  intention  to  continue  sales  of 
natural  gas  for  an  additional  term  of  up 
to  2  years,' 


The  table  below  lists  the  name  and 
addresses  of  each  company  selling 
pursuant  to  Part  284;  the  party  receiving 
the  gas:  the  date  that  the  extension 
report  was  filed;  and  the  effective  date 
of  the  extension.  A  "D"  indicates  a  sale 
by  an  intrastate  pipeline  extended  under 
§'284.146. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
extension  reports  should  on  or  before 
September  23.  1987,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
party  to  a  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 
Kenneth  F.  Plumb, 
Secretary. 


Extension  List 

[August  15-31,  1987] 


Docket  No 


Transporter/seller 


ST85-1730-  Panhandle  Gas  Co.  PO   Box  1188.  Hous- 

001  '  ton,  TX  77001. 

ST35-1874-  Panhandle  Gas  Co,  PO   Box  1188,  Hous- 

001  '  ton,  TX  77001. 


Recipient 


pacific  Gas  and  Electric  Co. 
Piedmont  Natural  Gas  Co. ... 


Date  filed 


08-17-87 
08-17-87 


Part  284    j    Effective      Expiration 
subpart  date  date  ^ 


08-15-87  1   11-15-87 
03-31-87      11-15-87 


'  This  extension  report  was  filed  after  the  date  specified  by  the  Commission's  Regulation,  and  shall  be  the  subject  of  a  further  Commission 
order 

2  The  pipeline  has  sought  Commission  approval  of  the  extension  of  this  transaction.  The  90-day  Commission  review  period  expires  on  the 
date  indicated  i 


[FR  Doc-  8-'-21136  Filed  9-14-87:  8:45  am] 
BILLING  CODE  6717-01-M 

[Docket  No.  CI87-873-000 1 
Application;  Sunshine  Energy  Co. 

Sep'.e.T.her  9,  1987. 

Take  notice  that  on  September  1.  1987, 
Sunshine  Energy  Company  ("Sunshine"), 
filed  in  this  proceeding  an  application 
pursuant  to  section  7  of  the  Natural  Gas 
Act  ("NG.A. ")  and  Part  157  of  the 
Comimission's  regulations,  requesting 
blanket  certificate  authorization  for  (1) 
self-implementing  sales  for  resale  of 
certain  natural  gas  in  interstate 


commerce,  without  market  restrictions, 

(2)  pregranted  abandonment  of  all  sales 
for  resale  in  interstate  commerce,  and 

(3)  waiver  of  Part  154  of  the 
Commission's  Regulations  concerning 
maintenance  of  rate  schedules. 

Sunshine  states  that  the  purpose  of  its 
application  is  to  permit  Sunshine  to 
make  sales  for  resale  in  interstate 
commerce  of  gas  which  is  subject  to  all 
NGPA  pricing  categories.  Sunshine  also 
seeks  parallel  authority  on  behalf  of 
producers  who  may  sell  gas  to  Sunshine 
or  on  whose  behalf  Sunshine  may  act  as 

'  Notice  of  these  extension  reports  does  not 
constitute  a  delerminalion  that  a  continuation  of 
service  will  be  approved. 


agent.  Sunshine  also  seeks  pre-granted 
abandonment  authority  to  discontinue 
all  sales  made  pursuant  to  the  authority 
requested  upon  the  earlier  of  the 
contract  expiration  date  or  the 
expiration  of  Sunshine's  blanket 
authority. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to 
Sunshine's  application  should  on  or 
before  September  23.  1987,  file  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE„ 
Washington.  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  jf  Practice  and 
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Procedure.  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  conference  or  hearing 
therein  must  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules. 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc.  87-21125  Filed  9-14-87;  8;45  am] 

BILU»«G  CODE  6717-01-M 

[Docket  No.  CI87-847-000] 

Application;  Texas  Eastern  Gas 
Services  Co. 

September  9.  1987. 

Take  notice  that  on  August  24, 1987, 
Texas  Eastern  Gas  Services  Company 
("TEGAS").  One  Houston  Center,  1221 
McKinney.  Houston.  Texas  77010,  filed 
in  this  proceeding  an  application 
pursuant  to  section  7  of  the  Natural  Gas 
Act  C'NGA")  and  Part  157  of  the 
Commission's  regulations,  requesting 
blanket  certificate  authorization  for  (1) 
self-implementing  sales  for  resale  of 
certain  natural  gas  in  interstate 
commerce,  without  market  restrictions. 

(2)  pre-granted  abandonment  of  all  sales 
for  resale  in  interstate  commerce,  and 

(3)  waiver  of  Part  154  of  the 
Comm.ission's  Regulations  concerning 
maintenance  of  rate  schedules. 

TEGAS  states  that  the  purpose  of  its 
application  is  to  permit  TEGAS  to  make 
sales  for  resale  in  inteistate  commerce 
of  gas  which  is  available  for  sale,  but  is 
still  subject  to  the  certificate  and 
abandonment  provisions  of  the  NGA. 
TEGAS  further  requests  that  the 
Commission  declare  in  its  order  issuing 
the  authorizations  that  the 
Commission's  NGA  jurisdiction  over  the 
activities  and  operations  gf  TEGAS  is 
limited  to  the  transactions  for  which 
authorization  is  sought  in  the 
Application. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  September  23, 
1987.  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rales  of  Practice  and 
Procedure  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 


to  a  proceeding  or  to  participate  as  a 
party  in  any  conference  or  hearing 
therein  must  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules. 

Kenneth  F.  Plumb. 

Sfcretary. 

[PR  Doc  87-21126  Filed  9-14-87;  8:45  amj 

BtLUNG  CODC  6717-01-M 

[DocKet  No.  RP87-106-O001 

Change  in  Tariff;  Trunl<line  Gas  Co. 

September  9, 1987. 

Take  notice  that  on  .August  31, 1987; 
Trunkline  Gas  Company  (Trunkline) 
tendered  for  filing  revised  sheets  to  its 
FERC  Gas  Tariff,  Original  Volume  .\o.  1. 
as  reflected  in  Appendix  No,  1,  and  to 
its  FERC  Gas  Tariff.  Original  Volume 
No.  2,  as  reflected  in  Appendix  No.  2,  to 
become  effective  October  1, 1987. 

On  May  29, 1987  the  Commission 
issued  Order  No,  472  m  Docket  No, 
RM87-3-OO0.  Order  No,  472  provides 
that  a  natural  gas  company,  such  as 
Trunkline  Gas  Company  CTrunkline), 
may  file  an  Annual  Charge  Adjustment 
(ACA)  clause  to  its  FERC  Gas  Tariff. 
Trunkline  states  that  pursuant  to  Order 
No.  472  in  Docket  No.  RM87-3-0(.)0  and 
§  154,38(d)(6)(i)  of  the  Commission's 
Regulations,  Trunkline  proposes  an 
Annua!  Charge  Adjustment  Provision 
(Section  20)  to  the  General  Terms  and 
Conditions  of  Trunkline's  FERC  Gas 
Tariff,  Original  Volume  .\o.  1.  This 
adjustment  will  permit  the  collection  of 
2,1  mills  to  recover  from  its  customers 
annual  charges  assessed  it  by  the 
Commission  under  Part  382  of  the 
Commission's  Regulations,  Trunkline 
requests  that  the  Commission  grant  such 
waivers  as  may  be  necessary  for 
acceptance  of  the  tariff  sheets  submitted 
herewith,  to  become  effective  October  1, 
1987,  as  previously  described. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  protest  or 
motion  to  intervene  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  365.211. 
385.214).  All  motions  or  protests  should 
be  filed  on  or  before  September  16,  1987. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 


with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  F  Plumb. 

Secretory. 

[FR  Doc,  87-21135  Filed  9-14-87;  8:45  am] 

BILUNG  CODE  e717-01-M 


[Docket  No.  RP-1 15-0001 

Proposed  Changes  in  FERC  Gas 
Tariffs  Williston  Basin  Interstate 
Pipeline  Co. 

September  9, 1987. 

Take  notice  that  on  August  31. 1987, 
Williston  Basic  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  proposed  changes  to  its  FERC  Gas 
Tariffs.  First  Revised  Volume  No.  1, 
Original  Volume  No.  1-A  and  Original 
Volume  No,  2  applicable  to  its 
jurisdictional  gas  sales  and 
transportation  customers,  Williston 
Basin  states  that  the  proposed  changes 
would  increase  revenues  from 
jurisdictional  sales  and  services  by 
SlO.838,603  based  on  the  12-month 
period  ending  April  30, 1987.  as 
adjusted.  The  proposed  effective  date  is 
October  1,  1987. 

The  filing  includes  a  proposal  to 
elim.inate  Williston  Basin's  interruptible 
sales  Rate  Schedule  1-1  and  to  allow 
such  sales  to  be  made  within  the  revised 
contract  quantities  nominated  by  its 
sales  customers  and  included  in  the 
filing.  Williston  Basin  states  that  it  will 
be  submitting  an  application  for 
abandonment  of  Rate  Schedule  I-l 
pursuant  to  section  7(bj  of  the  Natural 
Gas  Act  Shortly,  The  filing  also 
incorporates  a  newly  revised  version  of 
Rate  Schedule  E-1  in  First  Revised 
Volume  .No,  1  of  Williston  Basin's  F'ERC 
Gas  Tariff  as  compared  to  that 
submitted  and  rejected  in  Docket  No. 
RP86-10-000  to  allow  the  provision  of 
emergency  sales  service  pursuant  to 
existing  certified  authority  under  the 
Commission's  Regulations  at  18.  CFR 
284.261  etseg.  Additionally,  the  filing 
incorporates  revisions  of  the  authorized 
and  unauthorized  overrun  provisions  in 
the  Companv's  Rate  Schedule  G-1  and 
SGS-1  in  Its  FERC  Gas  Tariff  First 
Revised  Volume  .No.  1  and  recognizes 
the  change  to  "best  efforts"  service  of 
Rate  Schedules  X-5  and  X-6  contained 
in  its  FERC  Gas  Tariff,  Original  Volume 
No.  2,  by  deleting  the  billing  demand 
quantities  shown  for  these  latter  two 
services.  The  Company  notes  that 
abandonment  of  the  sales  provided 
under  Rate  Schedules  X-5  and  X-6  is 
pending  in  Docket  No,  RP86-10-000, 
CP86-43&-O00  and  CP86-431-000. 
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Conforming  tariffs  changes  are  proposed 
throughout  to  effectuate  these  revisions. 

Copies  of  this  filing  were  served  on 
the  Company's  jurisdictional  customers 
and  interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington 
DC  20-126,  in  accordance  with  Rule  211 
or  114  of  the  Commission's  Rules  of 
Prdctice  and  Procedure  (l.q  CFR  385.211 
tind  3o5.214).  Ail  such  motions  or 
protests  should  be  filed  on  or  before 
September  16. 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
t.iken,  but  will  not  serve  to  make 
protestants  parti'^s  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 
|FR  Doc.  87-21132  Filed  9-14-87;  8:45  am| 

BILLING  CODE  6717-01-M 

[Project  No.  10063-002! 

Surrender  of  Preliminary  Permit; 
Cumberland  Mills  Hydroelectric 
Limited  Partnership 

Sl'^;v.';^;ljo.''  3.  '.957. 

Take  notice  that  the  Cumberland  Mills 
Hydroelectric  Limited  Partnership, 
permittee  for  the  Cumberland  Mills 
Project  No.  10063  located  on  the 
Presumpscot  River  in  Cumberland 
County.  Maine  has  requested  that  its 
preiiminai7  permit  be  terminated.  The 
preliminary  permit  was  issued  on 
December  10,  1986,  and  would  have 
'^xpired  on  November  30. 1989.  The 
permittee  states  that  analysis  of  the 
Cumberland  Mills  Project  did  not 
indicate  feasibility  for  development. 

The  permittee  filed  the  request  on 
August  26, 1987,  and  the  preliminary 


permit  for  Project  No.  10063  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday.  Sunday  or  holiday  as 
described  in  18  CFR  385.2007,  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  Part  4,  may  be  filed  on 
the  next  business  day. 
Kenneth  F.  Plumb, 
Secretary.         I 
(FR  Doc.  87-21 129  Filed  9-14-87:  8:45  am) 

BILLING  CODE  6717-Ot-M 

i 

r 

[  Project  No  9924-0011 

Surrender  of  Preliminary  Permit; 
Trenton  Faiis  Hydroelectric  Co. 

September  9, 1^7. 

Take  notice  that  the  Trenton  Falls 
Hydroelectric  Company,  permittee  for 
the  Nine  Mile  Feeder  Canal  Project  No. 
9924,  has  requested  that  the  preliminary 
permit  be  terminated.  The  preliminary 
permit  for  Prefect  No.  9924  was  issued 
on  August  7, 1986,  and  would  have 
expired  on  July  31, 1989.  The  project 
would  have  been  located  on  the  Nine 
Mile  Feeder  Canal,  in  Oneida  County. 
New  York. 

The  permittee  filed  the  request  on 
August  21, 1987,  and  the  preliminary 
permit  for  Project  No.  9924  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday,  Sunday,  or  holiday  as 
described  in  18  CFR  385.2007,  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  Nev»  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  Part  4,  may  be  filed  on 
the  next  business  day. 

Kenneth  F.  Plumb, 

Secretary- 

|FR  Doc.  87-21130  Filed  »-14-87;  8.45  am) 

BILLING  CODE  6717-01-M 


[Docket  No.  G-4579-048  et  al.] 


Natural  Gas  Companies;  Applications 
for  Certificates,  Abandonments  of 
Service  and  Petitions  to  Amend 
Certifications:  ■  Cities  Service  Oil  &  Gas 
Corp.  et  al. 


September  9, 1987. 

Take  notice  that}  each  of  the 

Applicants  listed  herein  has  filed  an 
application  or  petition  pursuant  to 
section  7  of  the  Natural  Gas  Act  for 
authorization  to  sell  natural  gas  in 
interstate  commerce  or  to  abandon 
service  as  described  herein,  all  as  more 
fully  described  in  the  respective 
applications  and  amendments  which  are 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before 
September  23, 1987,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426.  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  §  335.211,385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 


'This  notice  does  no)  provide  for  consolid,ilion 
for  hearing  of  the  several  matters  covered  herein. 


UM  I 


Doci<et  No  and  date  filed 


Applicant 


G-4579-0-; 
1987 

Ci60-169-i 
1987 


J.     D     Aug     31,  I  Cities  Service  Oil  &  Gas  Corp,  P.O.  Box 
300,  Tulsa,  OK  74102, 


)00,    D.    Aug     31. 


CI61-1123-O00.  D.  Aug.  31. 
1337 


Purchaser  and  location 


Colorado  Interstate  Gas  Co.,  Lease  No.  6-i 
1539132  (NE  SW  Section  35-33S-42W), 
Morton  County,  KS. 

Colorado  Interstate  Gas  Co  ,  Lease  No.  6- 
1548616  (S/2  NE,  SE  Less  approxi- 
mately 2  acres  Section  19-3':S-42W), 
Morton  County.  KS. 

Colorado  Interstate  Gas  Co  .  Lease  No.  6- 
1539015  (NE  Section  25-33S-42W), 
Morton  County,  KS. 


Price  per  Mcf 


(■-)• 


Pres- 
sure 
base 
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Docket  No  and  date  filed 


G- 3056-001. 

F.     Aug 

26. 

1987. 

G-4319-001, 

F.     Aug 

26 

1987. 

0187-852 

-000. 

(0167-824), 

B.  Aug 

24,  1987. 

CI87-845 

-000. 

(0186-350- 

000),  B 

Aug 

21.  1987 

Ci87-864 

-000. 

(OI67-( 

365), 

B.  Aug 

31,  1987 

0187-863 

-000, 

(0162-1 

?40), 

B.  Aug 

31.  1967 

0187-856-000. 

B,    Aug 

28, 

1987 

0187-857 

-000, 

B,    Aug 

28, 

1987 

0187-858 

-000 

B,    Aug 

28, 

1987 

0187-859 

-000, 

B,    Aug 

28, 

1987 

Ci87-653 

-000, 

(0175- 

126). 

B.  Aug 

25.  1 

967 

G-11479- 

000, 

D.    Aug 

26, 

1987. 

0187-862 

-000, 

(0164- 

47), 

B.  Aug 

13,  1987. 

0187-860-000,      (CI67-658), 

B,  Aug  23,  1987. 
CI87-832-000,       (G-10411), 

B,  Aug.  17,  1937. 


A,    Aug     26, 


21. 


Aug 
Aug 
(0179-471). 


21, 


Applicant 


Cities  Service  Oil  &  Gas  Oorp.  (Succ.  to 
AROO  Oil  &  Gas  Company,  Division  of 
Atlantic  Richfield  Co..  (Opr.),  et  a/.). 
.    do 


0167-849-000. 

1987. 
0187-850-000.  B 

1987 
0187-651-000.  B 

1987. 
Ci87-842-000, 

B,  Aug  20,  1987. 
CIB7-865-000.  (0164-1198). 

B,  Aug,  31.  1987 
CI87-866-000,  B  Aug  31 

1987. 

0187-861-000.  (G-6613).  B, 

Aug  31.  1987 
Ci68-90-000,  D,  Aug.  31, 

1987. 

G-3244-000  &  0172-686- 
001,  F,  Aug.  25,  1987. 


.do. 


do. 


..do. 


do. 


William  P.  Carr. 


do. 


do. 


do. 


Oonoco  Inc,  P.O   Box  2197,  Houston,  TX 

77252. 
Amoco   Production    Co.,    PO     Box   3092, 

Houston,  TX  77253. 
Chevron  U  SA    Inc.,  P.O    Box  7309,  San 

Francisco,  CA  94120-7309. 


Purchaser  and  location 


Bob   Hurl 

41501. 
Brookover    Enterprises, 

Garden  City,  KS  67846 


F  O    Box   2748.    Pikeville,    KY 
P.O.    Box    1034, 


Phillips  Petroleum  Co  ,  990-G  Plaza  Office 

Blag  .  Bartiesville.  OK  740C4 
Silver    Creek    Management    Corp.     1900 

Amiacr,— Suite  221,  V^ichita,  KS  67202. 
do 


Mesa  Operating  Ltd   Parlne-s'^ip.  P.O. 

2009.  Am.arillo,  TX  79189-2009. 
Cibola  Oil  &  Gas  Corp 


Box 


Canadian    Occidental    of    California,    P  O. 

Box  300,  Tulsa,  OK  74102  j 

Un.on  Pacific  Resources  Co,,  1400  Smith 
Street— Suite  1500.  Houston,  TX  77002. 

Santo    Resources,    Inc.,    P.O.    Box    301,  i 
Waynoka,  OK  738S0. 

Cabot  Corp  .  5  50  Aestlake  Blvd.,  Houston, 
TX  77079. 


Trunkline  Gas  Co.,  Columbus  Field  Unit 
Colorado  County,  TX. 


..do. 


Consolidated     Gas     Transmission     Corp., 

Perry  Township,  Jeferson  County,  PA. 
Transco  Gas  Supp'y  Co  ,  High  Island  Block 

A-273.  OCS-G-2398,  Offshce  Texas. 
El   Paso   Natural    Gas   Co,    Reeves   TXL 

Unit,  Reeves  County,  TX. 
Northern    Natural    Gas    Co..    Division    of 

Enron    Corp.    N/2    NE/4    Section    17- 

33S-21W.  Clark  County.  KS. 
El  Paso  Natural  Gas  Co  .  San  Juan  Basin, 

San  Juan  County,  NM. 
do 


..do. 


..do. 


Trunkline  Gas  C^ .  South  Marsh  Island 
Block  261,  Offshore  Louisiana 

El  Paso  Natural  Gas  Co..  Langi'e  Mattix,  et 
a/..  Lea  Cour-.ty,  NM 

Natural  Gas  Pipeline  Company  of  America, 
West  Cameron  81  Field,  Offshore  Louisi- 
ana. 

Columbia  Gas  Transmission  Corp.,  Pike 
County,  KY. 

Panhandle  Eastern  Pipeline  Co.,  Novinger 
Marmaton  Field,  Chester  Reservoir,  Sec- 
tion 22-33S-30W,  Mease  County,  KS. 

Transwestern  Pipeline  Co  ,  Feldman  Field, 
Hemphill  County.  TX 

Panhandle  Eastern  Pipeline  Co.,  Hardtner 
Field,  Barber  County,  KS. 


..do. 


ANR  Pipeline  Co.,  Block  273.  High  Island, 
Offshore  Texas. 

Natural  Gas  Pipeline  Company  of  Amenca, 

Penn  Griffith  Field,  Rusk  County,  TX. 
Transco    Gas    Supply    Co,    High    Island, 

Block    A-273,    OCS-G-2398.    Offshore 

Texas 
Williams  Natural  Gas  Co  ,  West  Edmond 

Field.  Logan  County.  OK 
Panhandle  Eastern  Pipelme  Co.,   Fair  #1 

Unit.  Northeast  Waynoka  Field,  Woods 

County,  OK. 
El  Paso  Natural  Gas  Co.,  Winkler  Field, 

Winkier  County,  TX. 


Price  per  Mcf 


(")■ 


(•)■ 
C). 


Pres- 
sure 
base 


6-1548616  reverted  to  the  US   Government  on  1-12-87,  after  which  Cities  Service  no  longer  had  a  working  interest  in  such 


'  Lease  No   6-1539132  reverted  to  the  U.S.  Government  on  7-5-85,  after  which  Cities  Service  no  longer  had  a  working  interest  in  such 

IG3SC 

*  Lease 
lease. 

'  Lease  No  6-1539015  reverted  to  the  U  S  Government  on  3-27-87,  after  which  Cities  Service  no  longer  had  a  working  interest  in  such 
lease  ' 

'  Cities  Service  acquired  effective  6-1-86,  0641823%  working  interest  in  Tracts  1,  5  and  19  of  Atlantic  Richfield  Company;  effective  7-1-74 
0000177%  working  interest  in  Tract  19  of  John  E.  and  Polly  R.  Daniel;  effective  6-1-86,  .0001002%  working  interest  in  Tract  19  of  Homestead 
Farms  oc.  Ltd.  LP;  and  effective  1-1-85.  .0000177%  working  interest  in  Tract  19  of  Carl  G.  Marquardt  Estate,  all  m  Columbus  Field  Unit, 
Colorado  County,  Texas. 

-  Not  used- 

"  By  Assignment  of  Oi!  and  Gas  Leases  and  Bit'  of  Sale  executed  5-4-87.  effective  1-1-87.  Cities  Service  sold  all  of  its  wells  and  assigned  its 
inte'est  in  the  oil  and  gas  leases  >3  to  J  &  J  Enterprises,  inc.   ard  ^r,  to  Conso!;aaied  Gas  Transmission  Corporation. 

■  Production  from  High  Island  Biock  A-273  OCS-G-2398  has  ceased  and  all  wells  approved  for  P&A  and  lease  terminated  12-16-86, 

*  By  Agreement  of  Sale  and  Purchase  e'fective  1-1-87,  C'ties  sold  all  of  its  interest  -.n  the  Reeves  TXL  Units  #1-9  leases  located  in  Sections 
14  and  46,  Block  50,  Township  7.  T&P  Railroad  Su-Ney.  Reeves  County,  Texas,  from  depths  below  5,400  feet,  proportionally  80%  to  Helmerich  & 
Payne.  Inc     and  20%  to  CNG  Producing  CoT-pany 

>■  By  Assignment  of  Oil  and  Gas  Leases  aid  Bi,  of  Sale  effective  4-1-87,  Cities  assigned  its  interest  in  the  McMmimy  Unit  to  G.L.  Stafford.  Jr. 
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' '  Not  used. 

' '  Not  used. 

'  ^  Not  used. 

' '  Not  used- 

'  *  Net  used 

'  *•  Ternmnation  of  coot.-act  in  addition  Applicant  requests  pregranted  abandonment  for  three  years  for  spot  market  sales  made  vnCet 
Apciicant's  small  producer  cefl.'tcate 

"  Tne  contract  passed  its  primary  term  and  Conoco  fias  no  remaining  production  subject  to  Rate  Schedule  No  412. 

"  Effective  2-1-87.  Amoco  sold  all  of  its  interest  in  the  Gregory  Federal  "A"  Lease  to  Union  Texas  Petroluem  Corporation. 

"*  Not  used 

'^Chevron  ro  longer  owns  an  interest  in  the  acreage  onginally  covered  by  Rate  Schedule  No.  194  and  gas  reserves  depleted  and  sales 
contract  terminated 

-■^  Tne  rate  paid  for  the  purchase  of  gas  under  the  term  of  the  contract  is  $.35/Mcf.  The  gas  cannot  be  produced  at  this  price.  It  is  requested 
that  contact  number  1169  be  terminated  and  ttiat  Columbia  Gas  Transmission  Corporation  be  ordered  to  transport  any  remaining  volumes  from 
the  dedicated  lease  to  Columbia  Gas  of  Kentucky. 

- '  Not  used 

•'-Cities  Service  acquired  effective  6-1-86,  0458635%  work.ing  interest  in  Tract  6  of  Atlantic  Richfield  Company  in  Columbus  Field  Unit, 
Colorado  County.  Texas. 

"  Uneconomical  to  operate. 

^*  Not  used 

'''  Applicant  IS  filing  under  Gas  Pu'ctiase  Contract  dated  6-1-80  as  amended  by  1-1-87  purchase  agreement. 

"  Uneconomical  an.j  well  is  plugged  and  leass  abandoned. 

^'  Production  ceased  and  leases  expired 

'"  Depleted  reserves 

-^Production  from  high  island  B;oci<  A-273,  OCS-G-2398  has  ceased  and  all  wells  approved  for  P&A  and  lease  terminated  12-16-86 

^ '  Assignment  of  contract  to  Widstaies  P'pehne  Company. 

="  Unpro'itabie,  weil  was  plugged  and  abandoned.  Panhandle  Eastern  Pipeline  Company  requested  authority  to  remove  wellhead  measure- 
men'  facilities. 

"^  3y  an  Assignment  Agreement  dated  and  effective  5-1-87,  Phillips  66  Natural  Gas  Company  assigned  to  Cabot  its  interests  m  certain  gas 
sales  aoreements  with  El  Paso  Natural  Gas  Company. 

F  ling  Code  A— imtai  Service  B— Aoandonmient.  C — Amendfnent  to  add  acreage.  D — Amendment  to  delete  acreage  E— Total  Succession. 
F— Partial  SLCcession. 


(FR  Doc.  87-21133  Filed  9-14-87:  8:45  am 

BILLING  CODE  S717-01-M 


1  Docket  No.  C187-854-000: 

Application  for  Certificate  of  Public 
Convenience  and  Necessity  and  for 
Pre-Granted  Abandonment;  ARCO  Oil 
and  Gas  Co.,  Division  of  Atlantic 
Richfield  Co.  ("ARCO") 

September  9. 19H7. 

Take  notice  that  on  August  27. 1987. 
.ARCO  Oiland  Gas  Company,  a  Division 
of  Atlintic  Richfield  Company  (ARCO) 
fiietJ  an  appi:cdtian  requesting  the 
Fedor.il  Energy  Regulatory  Commission 
(Commission)  to  issue  an  Order 
permitting  and  approving  a  Blanket 
Certificate  of  Public  Convenience  and 
Necessity  for  Sales  for  Resale  in 
Interstate  Comm.erce  with  Pre-granted 
Abandonment  .Authority  upon  the 
t-'r:T.ination  or  expiration  of  the  term  of 
sulH  sales.  The  requested  authorizations 
would  allow  ARCO  to  purchase  and 
rosoll,  with  pre-granted  abandonment, 
natural  gas  subject  to  the  jurisdiction  of 
the  Commission  under  the  Natural  Gas 
Act.  ARCO  wishes  to  sell  XGA  gas 
produced  by  other  producers  wtiich  has 
been  released  by  ttie  original  purchaser 
or  never  didicated  to  a  contract.  The  gas 
sold  pursuant  to  the  requested 
authorizations  would  be  gas  for  which 
the  entity  selling  to  .ARCO  has  received 
appropriate  authority  from  the 
Commission. 

ARCO  also  requested  that  the 
Commission,  (1)  grant  the  request  for  a 


term  of  three  years;  (2)  waive 
requirements  under  sections  154  and  271 
of  the  Commission's  Regulations 
concerning  the  establishment  and 
maintenance  of  rate  schedules  and 
blanket  affidavits,  and  waiver  of  other 
regulations  which  may  impede  the 
granting  of  the  requested  authorizations; 
and  [3]  pregranted  abandonment  of  the 
sales  initiated  pursuant  to  the  authority 
requested  therein  upon  contract 
expiration  or  termination  of  the 
contracts  governing  such  sales. 

ARCO  states  that  it  is  not  affiliated 
with  any  interstate  pipeline,  and  does 
not  anticipate  setting  up  a  separate 
marketing  entity  separate  from  its  oil 
and  gas  producing  operations. 

ARCO  states  that  the  requested 
authority  will  give  ARCO  maximum 
flexibility  in  moving  supplies  of  gas  that 
might  otherwise  be  shut  in.  or  enhance 
its  ability  to  serve  a  wider  range  of 
markets,  thus  promoting  competition  in 
the  nationwide  gas  market. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
September  23. 1987,  file  with  the  Federal 
Energy  Regulatory  Commdssion, 
Washington  DC  20436,  a  petition  to 
intervene  or  protest  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
but  will  not  serve  to  make  the 
protestants  peries  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
in  the  proceeding  herein  must  file  a 


petition  to  intervene  in  accordance  with 
the  Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appeal  or 
to  be  represented  at  the  hearing. 
Kenneth  F.  Plumb,    1 
Secretary.  | 

[FR  Doc.  87-21137  Filed  9-14-87;  8:45  am) 

BILLING  CODE  6717-01-H 


(Docket  No.  TA88-40-000,  RP87-1 02-000] 

Change  in  Rates;  Raton  Gas 
Transmission  Co. 

September  9. 1987. 

Take  notice  that  Raton  Gas 
Transmission  Company  (Raton)  on 
August  28, 1987.  tendered  for  filing, 
proposed  changes  in  its  F£RC  Gas 
Tariff,  Volume  .\o.  1,  consisting  of 
Eighth  Revised  Sheet  No.  4.  The  change 
in  rate  is  for  jurisdictional  sales  and 
service. 

Raton  states  that  the  instant  filing  is  a 
minor  rate  change  as  required  by  18  CFR 
154.38  (d)(4)  of  the  Regulations  and 
reallocates  cost-of-service  between 
Demand  and  Commodity.  In  addition  it 
provides  for  adjusted  rates  from  supplier 
filed  on  August  14, 1987,  and  proposed 
to  become  effective  October  1.  1987. 
Minor  reduction  in  demand  quantities 
are  included  therein. 

Copies  of  Raton's  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  In  addition,  copies 
have  been  served  on  Raton's 
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Jurisdictional  Customer  and  the  New 
Mexico  Public  Service  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  16.  1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc.  87-21140  Filed  9-14-87;  8:45  am] 
BILLING  CODE  6717-01-M 
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[Docket  No.  RP87-104-OO01 

Proposed  Change  In  Tariff;  South 
Georgia  Natural  Gas  Co. 

September  9.  1987. 

Take  notice  that  on  August  31. 1987, 
South  Georgia  Natural  Gas  Company 
(South  Georgia)  tendered  for  filing 
certain  revised  sheets  to  its  FERC  Gas 
Tariff  with  proposed  effective  dates  of 
May  1,  1987,  July  1. 1987,  and  October  1, 
1987.  South  Georgia  states  that  the  tariff 
sheets  which  are  proposed  to  become 
effective  on  May  1,  1987,  and  July  1. 
1987,  extend  the  reduced  settlement 
rates  established  pursuant  to  the 
Stipulation  and  Agreement  in  Docket 
Nos.  RP87-13-0O0  and  RP87-69-000  to 
its  Rate  Schedule  X-6  through  X-13.  The 
October  1,  1987,  tariff  sheets  reflect  the 
establishment  of  an  Annual  Charge 
Adjustment  Clause  in  accordance  with 
the  terms  of  the  Commission's  Order  No. 
472  to  be  applicable  to  all  of  South 
Georgia's  sales  and  transportation  rate 
schedules. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  {§§  385.214, 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
16.  1987.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 


the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc.  87-21139  Filed  *-14-87;  8:45  am] 

BILLING  CODE  6717-01-11 

Office  of  Hearings  and  Appeals 

Implementation  of  Special  Refund 
Procedures;  Gulf  Oil  Corp. 

agency:  Office  of  Hearings  and 

Appeals.  Department  of  Energy. 
action:  Notice  of  implementation  of 
special  refund  procedures. 

SUMMARY:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
has  adopted  the  final  procedures  to  be 
followed  in  refunding  approximately  S31 
million  in  consent  order  funds  to 
members  of  the  public.  This  m.oney  is 
being  held  in  escrow  following  the 
settlement  of  enforcement  proceedings 
brought  by  the  Economic  Regulatory 
Administration  of  the  Department  of 
Energy  involving  Gulf  Oil  Corporation. 
DATE  AND  ADDRESS:  Applictions  for 
Refund  must  be  filed  in  duplicate, 
postmarked  no  later  than  June  30, 1988, 
and  addressed  to:  Office  of  Hearings 
and  Appeals.  Department  of  Energy, 
1000  Independence  Avenue.  SW., 
Washington,  DC  20585.  Applications 
should  conspicuously  display  a 
reference  to  the  Case  .Number  HEF-0590. 
FOR  FURTHER  INFORMATION  CONTACT: 
Virginia  Lipton,  .Assistant  Director, 
Office  of  Hearings  and  Appeals,  1000 
Independence  Avenue  SW.. 
Washington,  DC  20585.  (202)  586-2400. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  the  procedural 
regulations  of  the  Department  of  Energy, 
10  CFR  205.282fb),  notice  is  hereby  given 
of  the  issuance  of  the  Decision  and 
Order  set  out  below.  The  Decision 
relates  to  a  June  14.  1985  consent  order 
between  the  DOE  and  Gulf  Oil 
Corporation.  That  consent  order  settled 
certain  disputes  between  the  firm  and 
the  DOE  concerning  Gulfs  possible 
violations  of  DOE  regulations  in  its  sales 
of  crude  oil  and  refined  petroleum 
products.  The  consent  order  covers  the 
period  January  1, 1973  through  January 
27, 1981. 

The  Decision  sets  forth  the  procedures 
and  standards  that  the  DOE  has 
formulated  to  distribute  approximately 
$31  million,  the  available  portion  of  the 
Gulf  consent  order  fund  allocated  to 
Gulf  refined  petroleum  products.  Under 


the  procedures  adopted,  purchasers  of 
Gulf  refined  products  may  file  claims  for 
refunds  from  the  consent  order  fund. 
The  amount  of  the  refund  available  to 
an  applicant  will  generally  be  a  pro  rata 
or  volumetric  share  of  the  Gulf  consent 
order  fund  allocated  to  refined  products. 
In  order  to  receive  a  refund,  a  claimant 
must  furnish  the  DOE  with  evidence  that 
it  was  injured  by  the  allegedly  unlawful 
prices  for  covered  products  charged  by 
Gulf.  However,  the  Decision  indicates 
that  no  separate,  detailed  showing  of 
injury  will  be  required  of  end-users  of 
the  relevant  product,  or  of  firms  which 
file  refund  claims  in  amounts  of  S5.000 
or  less.  The  Decision  further  indicates 
that  an  applicant  whose  claim,  if 
granted,  would  result  in  a  refund  greater 
than  85.000.  but  not  greater  than  S50.0O0 
may  elect  to  receive  a  refund  based  on 
40  percent  of  its  allocable  share. 
According  to  the  Decision,  such  an 
applicant  will  not  be  required  to  provide 
a  separate  demonstration  of  injury.  The 
Decision  also  determines  that  applicants 
whose  claim.s.  if  granted,  would  result  in 
a  refund  of  more  than  S50.000  will  be 
required  to  demonstrate  that  they  were 
injured  as  a  result  of  their  purchases  of 
Gulf  product.  The  DOE  further  adopted 
a  rebuttable  presumption  that  Gulf 
consignees  experienced  an  injury  of  10 
percent  as  a  result  of  their  sales  of  Gulf 
product.  The  DOE  has  prepared  a 
suggested  application  format  for 
claimants.  A  copy  of  the  format  may  by 
otained  by  contacting  the  Office  of 
Hearings  and  Appeals. 

Applications  for  Refund  must  be 
postmarked  no  later  than  June  30, 1988, 
and  should  be  sent  to  the  address  set 
forth  at  the  beginning  of  this  notice. 
Refund  applicants  must  file  two  copies 
of  their  submission.  All  applications  will 
be  available  for  public  inspection 
between  the  hours  of  1:00  p.m.  and  5:00 
p.m.,  Monday  through  Friday,  except 
federal  holidays,  in  the  Public  Reference 
Room  of  the  Office  of  Hearings  and 
Appeals,  located  in  Room  1-234,  1000 
Independence  Avenue  SW.. 
W^ashington,  DC  20585. 

Date:  September  8, 1987. 
George  B.  Breznay, 

Director.  Of  ice  o^  Hearings  and  Appeals 

Decision  and  Order 
September  8, 1987. 
Name  of  Firm:  Gulf  Oil  Corp, 
Date  of  Filing:  July  25, 1985, 
Case  Number:  HEF-0590 

On  July  25, 1985,  the  Economic 
Regulatory  Administration  (ERA)  of  the 
Department  of  Energy  (DOE)  filed  a 
petition  with  the  Office  of  Hearings  and 
Appeals  (OHA),  requesting  that  the 
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OHA  formulate  and  implement 
procedures  for  distributing  funds 
obtained  through  the  settlement  of 
enforcement  proceedings  involving  Gulf 
Oil  Corporation  (Gulf).  See  10  CFR  Part 
205,  Subpart  V.  The  settlement 
agreement  resolved  DOE  allegations 
that  Gulf  violated  the  mandatory 
petroleum  regulations  in  its  sales  of 
crude  oil  and  refined  petroleum 
products.  On  October  15, 1988,  the  OHA 
issued  a  P*roposed  Decision  and  Order 
tentatively  setting  forth  procedures  for 
distributing  the  Gulf  settlement  fund.  51 
FR  37479  (October  22. 1986).  We  further 
provided  a  30-day  period  for  submission 
of  comments  regarding  our  proposal. 
That  period  elapsed  on  November  21, 
1988.  The  present  Decision  will  address 
the  comments  received  in  connection 
with  the  procedures  proposed  for 
disbursement  of  the  portion  of  the  Gulf 
fund  allocated  to  refined  products  and 
will  set  forth  the  final  procedures  for 
distribution  of  the  Gulf  refined  product 
refund  pool.' 

Section  I  below  summarizes  the 
procedures  tentatively  adopted  in  the 
Proposed  Order  for  distributing  the  Gulf 
refined  product  refund  pool.  Section  II 
reviews  and  considers  the  comments  we 
received  regarding  those  procedures. 
Section  III  sets  forth  the  final  Gulf 
refund  procedures  applicable  to  parties 
claiming  refunds  based  on  alleged 
overcharges  by  Gulf  in  sales  of  refined 
products.  A  claimant  should  take  special 
note  of  those  requirements  applicable  to 
its  particular  circumstances.  The 
specific  application  requirements  are 
followed  by  a  discussion  of  general 
requirements  which  apply  to  all  refund 
applications  involving  refined  petroleum 
products.  We  have  also  prepared  a 
suggested  form  that  refund  applicants 
may  use.  This  optional  printed 
application  form  is  available  from  OHA. 
Applications  for  refund  from  the  Gulf 
refined  product  pool  must  be 
postmarked  by  June  30, 1988. 

I.  Summary  of  Proposed  Gulf  Refund 
Procedures 

As  we  stated  in  the  Proposed 
Decision,  during  the  period  covered  by 
the  settlement  agreement,  Gulf  was 
engaged  in  the  production,  sale  and 
refining  of  crude  oil,  as  well  as  in  the 
sale  of  refined  petroleum  products.  DOE 
audits  of  Guirs  operations  revealed 
possible  regulatory  violations  in  the 
firm's  application  of  the  federal 
petroleum  price  and  allocation 
regulations.  In  order  to  settle  claims  and 
disputes  between  Gulf  and  the  DOE.  the 


'  The  findl  pracedures  for  disbursing  Ihe  Gu!f 
crude  oil  refund  pool  will  be  considered  under  Case 
No.  KFX-fl03r 


two  parties  entered  into  a  consent  order 
which  became  final  on  June  14. 1985. 
Under  the  terms  of  the  consent  order. 
Gulf  remitted  $146,550,226.79  to  the  DOE 
in  settlement  of  alleged  violations 
occurring  between  January  1, 1973  and 
January  27, 1981  (the  consent  order 
period).  These  funds  are  being  held  in 
an  escrow  account  established  with  the 
United  States  Treasury  pending  a 
determination  of  their  proper 
distribution. 

Because  the  consent  order  resolves 
alleged  violations  involving  both  sales 
of  crude  oil  and  refined  products,  we 
proposed  to  divide  the  fund  into  two 
pools.  See  Office  of  Special  Council.  10 
DOE  I  85,048(1882)  [Amoco].  As  we 
stated  in  the  Proposed  Order,  according 
to  information  set  forth  in  the  Federal 
Register  Notice  announcing  the 
proposed  Gulf  consent  order, 
approximately  71  percent  of  the 
aggregate  amount  of  the  alleged 
violations  settled  by  the  consent  order 
concern  Gulfs  production  and  sales  of 
crude  oil.  50  FR  9493,  9496  (March  6, 
1985).  We  therefore  proposed  that  this 
same  percentage  of  the  principal 
contained  in  the  Gulf  escrow  account,  or 
$104,050,661,  be  set  aside  as  a  pool  of 
crude  oil  funds.  We  further  proposed 
that  the  remaining  29  percent  of  the  Gulf 
funds,  or  $42,499,566  be  made  available 
for  distribution  to  claimants  who 
demonstrate  that  they  were  injured  by 
Gulfs  alleged  violations  in  sales  of 
refined  petroleum  products.  It  is  this 
latter  sum  that  is  the  subject  of  the 
present  Order. 

The  Proposed  Order  set  forth  the 
procedures  under  which  purchasers  of 
Gulf  refined  petroleum  products  could 
apply  for  refunds  from  the  $42  million 
pool  apportioned  to  refined  products.  In 
this  regard,  we  proposed  several 
presumptions.  First,  we  presumed  that 
the  alleged  overcharges  were  dispersed 
equally  in  all  sales  of  refined  product 
made  by  Gulf  during  the  consent  order 
period  and  that  refunds  should  therefore 
be  made  on  a  pro  rata  or  volumetric 
ba.sis.  Under  the  volumetric  refund 
approach,  a  claimant  is  eligible  to 
receive  a  refund  equal  to  the  number  of 
gallons  purchased  times  the  per  gallon 
refund  amount.  We  also  refer  to  this 
volumetric  refund  amount  as  the 
claimant's  "allocable  share."*  In  the 
Proposed  Order,  we  set  the  per  gallon 
refund  amount  at  $.00064  per  gallon.  We 
derived  this  figure  by  dividing  the 
consent  order  funds  allocated  to  the 
Gulf  refined  products  refund  pool 
(S42.499.566)  by  the  number  of  gallons  of 


•  Claimants  are  also  eligible  lo  receive  a  pro  rata 
share  of  inleresi  accrued  on  the  escrowed  funds. 


covered  products  other  than  crude  oil 
which  we  believe  that  Gulf  sold  from 
August  1973  through  the  date  of 
decontrol  of  the  relevant  product 
(66.387,563.569).  However,  we  also 
recognize  that  some  claimants  may  have 
been  disproportionately  overcharged, 
and  indicated  that  any  purchaser  of  Gulf 
refined  product  may  file  a  refund 
application  based  on  a  claim  that  it 
suffered  a  disproportionate  share  of  the 
alleged  overcharges.  See  Sid  Richardson 
Carbon  and  Gasoline  Co..  12  DOE 
U  85.054  at  88,164  (1984). 

We  proposed  to  adopt  a  number  of 
presumptions  concerning  injury.  These 
presumptions  excuse  certain  categories 
of  refund  applicants  that  purchased  Gulf 
products  from  submitting  proof  that  they 
were  injured  by  Gulfs  alleged 
overcharges,  thus  simplifying  the  refund 
process  for  these  applicants. 

We  tentatively  found  that  end-users 
and  ultimate  consumers  whose 
businesses  are  unrelated  to  the 
petroleum  industry  would  not  be 
required  to  provide  a  separate 
demonstration  that  they  were  injured  by 
Gulfs  alleged  refined  product 
overcharges.  Unlike  regulated  firms  in 
the  petroleum  industry,  end-users 
generally  were  not  subject  to  price 
controls  during  the  consent  order  period 
and  were  not  required  to  keep  records 
which  justified  selling  price  increases  by 
reference  to  cost  increases.  For  these 
reasons,  we  found  an  analysis  of  the 
impact  of  the  alleged  overcharges  on  the 
final  prices  of  non-petroleum  goods  and 
services  would  be  beyond  the  scope  of  a 
special  refund  proceeding.  See  Texas 
Oil  &  Gas  Corp..  12  DOE  \  85.069  at 
88.209  (1984).  We  proposed,  therefore. 
that  end-users  of  Gulf  products  need 
only  document  that  they  were  ultimate 
consumers  of  a  specific  amount  of  Gulf 
products  to  make  a  sufficient  showing 
that  they  were  injured  by  the  alleged 
overcharges. 

We  also  tentatively  decided  not  to 
require  firms  whose  prices  for  goods  and 
services  are  regulated  by  a  government 
agency  or  by  the  terms  of  a  cooperative 
agreement  to  demonstrate  injury  as  a 
result  of  alleged  overcharges  on  refined 
products.  Although  such  firms,  e.g.. 
public  utilities  and  agricultural 
cooperatives,  generally  would  have 
passed  overcharges  through  to  their 
customers,  they  generally  would  pass 
through  any  refunds  as  well.  Therefore, 
we  suggested  that  we  would  require 
such  applicants  to  certify  that  they  will 
pass  any  refund  received  through  to 
their  customers,  to  provide  us  with  a  full 
explanation  of  how  they  plan  to 
accomplish  this  restitution,  and  to 
explain  how  they  will  notify  the 
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appropriate  regulatory  body  or 
membership  group  of  their  receipt  of  the 
refund  money.  See  Office  of  Special 
Counsel.  9  DOE  |  82,538  at  85.203  (1982). 
We  noted,  however,  that  a  cooperative's 
sales  of  Gulf  products  to  non-members 
would  be  treated  in  the  same  manner  as 
sales  by  other  resellers. 

We  also  proposed  specific  procedures 
regarding  refund  applications  filed  by 
resellers,  retailers  and  refiners.  We 
proposed,  first,  to  adopt  a  small-claims 
presumption,  as  we  have  in  many 
previous  cases.  Under  the  small-claims 
presumption,  a  claimant  seeking  total 
refunds  of  $5,000  or  less  (excluding 
interest)  is  not  required  to  submit  any 
evidence  of  injur>'.  beyond  establishing 
the  volume  of  Gulf  products  it  purchased 
during  the  settlement  period.  See  Texas 
Oil  fr  Gas  Corp..  12  DOE  f  85.069  at 
88.210  (1984).  We  believe  that  the  cost  to 
the  applicant  of  gathering  evidence  of 
injury  to  support  a  small  refund  claim 
and  the  cost  to  the  OHA  of  analyzing 
the  additional  evidence  might  be 
outweighed  by  the  benefits  that  could  be 
achieved  by  receiving  the  additional 
information. 

In  the  Proposed  Order  we  also  stated 
that  refiners,  resellers  and  retailers 
seeking  refunds  greater  than  $5,000 
would  be  expected  to  provide  a  more 
detailed  injur>'  showing.  We  tentatively 
adopted  a  further  presumption  for 
refiner,  reseller  or  retailer  applicants 
whose  claims,  if  granted,  would  result  in 
a  total  refund  greater  than  $5,000.  but  no 
greater  than  $50,000.  excluding  interest 
(mid-range  claimants).  Based  on  our 
review  of  prior  cases,  we  believed  it  a 
reasonable  presumption  that  firms  that 
sold  Gulf  refined  products  were  likely  to 
have  experienced  some  injury  as  a 
result  of  the  alleged  overcharges.  E.g.. 
Marathon  Petroleum  Co..  14  DOE 
t  85.269  (1986):  Mobil  Oil  Corp..  13  DOE 
I  85.339  (1985)  [Mobil]:  Amoco.  10  DOE 
at  88.222-23.  Based  on  national  average 
data  and  the  conclusions  regarding 
absorption  of  injury  reached  in  those 
cases,  we  tentatively  decided  to  adopt 
an  injury  presumption  level  of  40 
percent  in  the  Gulf  refund  proceeding. 
Accordingly,  we  proposed  that  any  mid- 
range  claimant  be  permitted  to  elect  to 
receive  a  refund  based  on  40  percent  of 
its  total  allocable  or  volumetric  share. 
We  tentatively  determined  that  in  order 
to  receive  a  refund  based  on  this  40 
percent  presumption,  an  applicant 
would  be  required  to  substantiate  the 
volume  of  product  it  purchased  from 
Gulf  We  also  stated  that  any  mid-range 
claimant  may  elect  not  to  receive  a 
refund  based  on  this  presumption  and 
may,  instead,  prove  the  extent  of  its 


injury  using  the  criteria  set  forth  for 
large  refund  claimants. 

Finally,  we  proposed  that  a  large 
refund  applicant  in  this  general 
category,  one  whose  total  claims,  if 
granted,  would  result  in  a  refund  of 
more  than  $50,000  excluding  interest,  be 
required  to  provide  a  detailed  showing 
of  injury.  We  stated  in  the  Proposed 
Order  that  such  an  applicant  would  be 
expected  to  show  that  it  did  not  pass 
along  the  alleged  overcharges  to  its  own 
customers,  by  demonstrating  that  it 
maintained  a  bank  of  unrecovered 
product  costs  beginning  with  the  first 
month  of  the  period  for  which  a  refund 
was  claimed  through  the  date  on  which 
that  product  was  decontrolled^  In 
addition,  we  provided  that  a  claimant 
specifically  establish  injury  by  showing 
that  it  did  not  pass  through  those 
increased  costs.  We  suggested  that  such 
a  showing  might  be  made  through  a 
demonstration  of  lowered  profit 
margins,  decreased  market  share,  or 
depressed  sales  volumes  during  the 
period  of  purchases  from  Gulf. 
American  Pacific  Intl..  14  DOE  \  85,158 
(1986), 

II.  Comments  Regarding  Distribution  of 
the  Gulf  Refined  Product  Pool 

We  received  com.ments  concerning 
our  proposed  procedures  for 
disbursement  of  the  Gulf  refined 
products  refund  pool  from  the  Gulf 
jobbers  Group  and  the  Gulf  Oil 
Wholesale  Marketers  .Association 
(hereinafter  referred  to  collectively  as 
The  lobbers)^  The  jobbers  assert  that  the 
small-claims  limit  of  $5,000  should  be 
increased  with  respect  to  claims  made 
by  resellers  of  Gulf  refined  products. 
The  Jobbers  allege  that  the  S5.000  small 
claims  threshold  unfairly  discriminates 
against  them.  They  state  that  the 
volumetric  refund  share  of  a  Gulf 
retailer  of  average  size  (one  that 
purchased  approximately  5.7  million 
gallons  of  product  over  the  consent 
order  period)  would  be  $3,654.  The 
Jobbers  state  that  the  average  retailer 
would  therefore  be  eligible  to  receive  its 
full  allocable  share  of  the  Gulf  consent 
order  fund  without  the  necessity  of 
proving  injury.  The  Jobbers  assert  that  a 
median-volume  jobber  (i.e..  non-retail 
reseller)  sold  approximately  4.4  million 
gallons  of  product  annually.  The  "full 
volumetric  refund"  of  the  median  jobber 
applicant  would  therefore  be 
approximately  $22,000.  The  Jobbers 
state  that  jobber  applicants  receive 
unfavorable  treatment  when  compared 
to  retailer  applicants,  since  jobbers, 
unlike  retailers,  cannot  receive  a  "full 
volumetric  refund"  without  a  showing  of 
injury.  The  Jobbers  assert  that  the  small- 
claims  limit  should  be  increased  to 


allow  jobber  claimants  that  purchased 
"average"  or  "median"  volumes  of  Gulf 
product  to  be  subject  to  a  full  injury 
presumption,  enabling  them  to  receive  a 
refund  of  approximately  $22,000  with  no 
injury  showing. 

The  Jobbers  have  misperceived  the 
function  of  the  small  claims  threshold. 
The  principal  purpose  of  the  $5,000 
presumption  is  not  to  provide  a  "full 
volumetric  refund"  to  an  average  size 
applicant.  This  is  obvious  because  the 
volumetric  amount,  a  function  of  the 
funds  made  available  and  the  volume  of 
products  sold  by  the  consent  order  firm. 
will  vary  considerably  in  each 
proceeding.  Thus,  the  $5,000  threshold  in 
one  proceeding  may  permit  a  "full 
volumetric  refund"  to  an  average  size 
firm,  and  in  others  may  allow  a  "full 
volumetric  refund"  to  a  smaller  than 
average  firm  or  larger  than  average  firm. 
The  focus  of  the  small  claims  injury 
presumption  is  on  the  size  of  the  refund 
to  be  granted,  and  on  whether  the 
benefits  to  be  obtained  by  the  increased 
accuracy  that  is  possible  through 
analyzing  injury  data  outweigh  the 
burdens  of  supplying  and  reviewing  the 
data.  We  believe  that  if  a  claimant 
requests  a  "full  volumetric  refund"  that 
amounts  to  a  sum  greater  than  $5,000, 
the  additional  effort  necessary  for  a 
detailed  injury  analysis  is  warranted. 
The  $22,000  refund  figure  recommended 
by  The  Jobbers  represents  a  significant 
sum  that  should  not  be  disbursed 
without  consideration  of  absorption  of 
overcharges. 

Moreover,  as  we  pointed  out  above,  a 
refund  greater  than  $5,000  without  an 
actual  injury  showing  is  possible 
through  the  40  percent  presumption 
method.  This  method  does  not  provide  a 
"full  volumetric  refund"  because  it 
presumes  an  injury  level  of  40  percent, 
and  reduces  the  volumetric  refund  level 
accordingly.  We  emphasize,  however, 
that  the  "average"  jobber  referred  to 
above,  would,  under  our  40  percent 
presumption  methodology,  be  able  to 
receive  a  refund  of  $8,800  (40  percent  of 
$22,000)  with  no  actual  showing  of 
absorption  of  overcharges.  Thus,  even 
without  an  injury  showing,  the  average 
jobber  could  receive  a  refund 
considerably  greater  than  that  of  the 
"average  retailer"  ($3,600)  and  greater 
than  the  $5,000  small  claims  threshold. 
In  view  of  these  considerations,  we  will 
not  adopt  this  aspect  of  The  Jobbers' 
suggestions. 

The  Jobbers  also  have  raised  the  issue 
of  the  appropriate  standards  to  be 
applied  in  considering  Applications  for 
Refund  filed  by  consignees  of  Gulf 
product.  A  consignee  agent  distributes 
covered  products  to  purchasers  pursuant 
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to  a  contractual  arrangement  with  a 
refiner,  under  which  the  refiner  retains 
title  to  the  covered  products  and 
specifies  the  prices  to  be  paid  by  the 
purcahser.  The  refiner  pays  the 
consignee  agent  a  commission  on  a  per- 
gallon  basis.  10  CFR  212.31. 

The  [obbers  point  out  that  Gulf 
distributed  50  percent  of  its  motor 
gasoline  and  middle  distillates  through 
more  than  700  consignees.  The  Jobbers 
state  that  Gulf  consignees  were  injured 
by  Gulf  in  two  ways.  First.  The  Jobbers 
allege  that  due  to  Gulfs  desire  to 
maintain  illegally  high  prices, 
consignees  were  forced  to  accept 
reduced  commissions  in  order  that  the 
Gulf  product  it  sold  could  remain 
competitively  priced.  Secondly,  The 
Jobbers  contend  that  consignees  were 
forced  to  refuse  new  business  because 
Gulfs  prices  at  times  were  so 
uncompetitive  that  consignees  would 
have  been  forced  to  accept  a  per  gallon 
loss.  The  Jobbers  therefore  request  that 
we  adopt  a  presumption  granting 
consignees  a  full  volumetric  refund  on 
every  gallon  thai  a  consignee  did  resell 
for  Gulf. 

In  vipw  of  the  large  number  of  Gulf 
consignees  who  comprise  the  potential 
applicant  pool  in  this  proceeding,  we 
agree  with  The  Jobbers  that  it  will  be 
useful  to  set  forth  principles  for 
considering  the  claims  of  this  group  of 
applicants.  For  the  reasons  set  out 
below  we  will  adopt  a  presumption  of 
injury,  as  suggested  by  The  Jobbers, 
although  we  will  not  use  the  precise 
presumption  they  recommend. 

In  previous  decisions,  we  have 
adopted  the  rebuttable  presumption  that 
consignees  were  not  economically 
injured  as  a  result  of  their  sales  of  a 
consent  order  firm's  product,  since  they 
received  a  set  per  gallon  commission  fee 
that  was  added  to  the  consent  order 
firm's  wholesale  price.  See  Amoco.  10 
DOE  I  85,048;  Gulf  Oil  Corp./C.  F. 
Center  Oil  Co.  13  DOE  ^  85.388  (1986) 
[Canter). 

In  Canter,  a  Tennessee  Gulf  consignee 
overcame  this  presumption,  adopted  in  a 
prior  Gulf  refund  proceeding,  by 
demonstrating  that  its  State's  overall 
gasoline  consumption  increased  during 
the  consent  order  period,  while  its  own 
total  gasoline  sales  volu.T.e  decreased. 
See  Gulf  Oil  Corp..  12  DOE  I  85.048 
(1984)  [GulfF).  The  refund  in  Canter  was 
calculated  by  multiplying  the  following 
three  factors:  (i)  The  number  of  gallons 
of  motor  gasoline  Gulf  consigned  to  the 
claimant  during  the  consent  order 
period,  (ii)  the  claimant's  loss  of 
potential  sales  (equal  to  the  decrease  in 
its  gasoline  sales  volume  plus  the 
percentage  increase  in  its  State's 
gasoline  consumption  during  the 


relevant  period),  and  (iii)  the  Gulf 
volumetric  refund  amount.  This 
approach  has  been  adopted  in  several 
subsequent  Gulf  consignee  cases.  E.g., 
Gulf  Oil  Corp./C.  W.  Mothershed  Oil 
Co..  14  DOE  \  85.204  F(1986);  Gulf  Oil 
Corp. /Gilbert  Enterprises,  Inc.,  14  DOE 
U  85,356  (1986);  Gulf  Oil  Corp./Knight 
Oil  Co.,  15  DOE  H  85,017  (1986);  Gulf  Oil 
Corp./Kenneth  R.  Greive  Dist.,  15  DOE 
H  85,077  (1986);  Gulf  Oil  Corp./John  D. 
Clover  &  Sons,  15  DOE  \  85,181  (1986). 
The  lost  sales  percentages  in  these 
cases  generally  ranged  from  .24  percent 
to  36  percent,  with  many  successful 
claimants  experiencing  a  combined  drop 
in  their  own  sales  and  statewide 
consumption  increases  of  approximately 
6  to  15  percent. 

Based  on  these  cases  and  on  the 
experience  we  have  gained  regarding 
consignee  applicants  in  Gulf  1,  we  now 
believe  that  it  is  appropriate  to  adopt 
the  following  consignee  presumption  in 
the  present  proceeding.  See  10  CFR 
205.282(e).  Specifically,  we  will  adopt  a 
rebuttable  level  of  injury  presumption  of 
10  percent  for  all  consignees  of  any  Gulf 
product  during  the  consent  order  period. 
We  believe  that  this  percentage  figure  is 
reasonable  in  view  of  the  combined 
percentage  sales  losses  of  consignees 
and  statewide  consumption  increases 
demonstrated  in  our  Cu//"/ consignee 
refund  cases.  Accordingly,  a  consignee 
may  elect  to  receive  a  refund  based  on 
10  percent  of  its  total  allocable  or 
volumetric  share.  As  with  other 
presumptions  adopted  in  our  refund 
proceedings,  any  consignees  applicant 
will  be  free  to  rebut  this  presumption 
and  prove  a  greater  injury  in  order  to 
receive  a  larger  refund. 

After  considering  all  comments 
received,  we  are  now  prepared  to  issue 
final  procedures  applicable  to  refund 
claims  from  the  Gulf  refined  product 
pool.  We  have  summarized  these 
procedures  below. 

Ill  Refund  Procedures  for  the  Gulf 
Refined  Product  Pool 

This  section  sets  forth  the 
considerations  applicable  to  refund 
claims  from  the  pool  apportioned  to  Gulf 
refined  products.'  The  Gulf  settlement 


'  Pursuant  to  the  Petroleum  Overcharge 
Distribution  and  Restitution  Act  of  1386.  (PODRA), 
the  nOE  must  determine  the  amount  of  oil 
overcharge  funds  held  in  escrow  that  is  not  needed 
to  make  restitution  to  injured  parties  or  to  meet 
other  commitments.  These  excess  funds  are  made 
available  to  State  govemmenis  for  use  in  energy 
conservation  programs  PODRA.  section  3003(c). 
Pursuant  to  POURA.  $11,531,425  83  of  the 
$42,499,566  refined  product  pool  plus  interest  was 
disbursed  to  the  Stales  in  1988.  51  FR  43964 
(December  5.  1986)  We  continue  to  believe  that  the 
remaining  $30,968,140.17  will  be  sufficient  to  pay  all 
claims  seeking  refunds  from  the  Culf  reflned 
product  pool. 
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fund  available  for  refined  products  will 
be  distributed  to  purchasers  of  Gulf 
refined  product  who  satisfactorily 
demonstrate  that  they  were  injured  by 
Gulfs  alleged  pricing  violations.  From 
our  experience  with  Subpart  V 
proceedings,  we  believe  that  potential 
claimants  will  fall  into  the  following 
categories:  (1)  End-users,  i.e.,  consumers 
who  used  the  Gulf  refined  products;  (2) 
regulated  entities  not  subject  to  the 
former  federal  oil  price  controls  that 
used  Gulf  products  in  their  businesses, 
or  cooperatives  that  sold  Gulf  products 
in  their  businesses;  and  (3)  refiners, 
resellers  or  retailers  who  resold  the  Gulf 
products. 

As  we  discussed  in  our  Proposed 
Order,  refunds  will  generally  be  made 
on  a  pro  rata  or  volumetric  basis.  The 
volumetric  refund  amount  in  this  special 
refund  proceeding  is  $.00064  per  gallon. 
However,  we  recognize  that  the  impact 
on  an  individual  purchaser  might  have 
been  greater.  Therefore,  any  purchaser 
may  file  a  refund  application  based  on  a 
claim  that  it  suffered  a  disproportionate 
share  of  the  alleged  overcharges.  See, 
e.g.,  Sid  Richardson  Carbon  and 
Gasoline  Co..  12  DOE  f  85,054  (1984). 

(A)  Specific  Application  Requirements 
for  Each  Category  of  Refined  Product 
Re  fun  d  Applican  ts 

(1)  Refund  Applications  by  End-Users 

As  discussed  above,  we  are  adopting 
a  finding  that  end-users  or  ultimate 
consumers  whose  businesses  are 
unrelated  to  the  petroleum  industry 
were  injured  by  the  alleged  refined 
product  overcharges  settled  by  the  Gulf 
consent  order.  End-user  claimants  need 
only  document  their  purchase  volumes 
of  Gulf  products  to  make  a  sufficient 
showing  that  they  were  injured  by  the 
alleged  overcharges. 

(2)  Refund  Applications  by  Regulated 
Firms  or  Cooperatives 

As  we  further  stated  above, 
agricultural  cooperatives  and  regulated 
firms,  such  as  public  utilities,  that  are 
required  to  pass  on  to  their  customers 
the  benefit  of  any  refund  received  will 
be  exempted  from  the  requirement  that 
they  make  a  detailed  showing  of  injury. 
See  Tenneco  Oil  Co. /Farmland 
Industries,  Inc.,  9  DOE  ^  82,597  (1982); 
Office  of  Special  Counsel.  9  DOE 
t  82,538  (1982).  Instead,  those  firms  and 
cooperative  groups  will  be  required  to 
certify  that  they  will  pass  any  refund 
received  through  to  their  customers,  to 
provide  us  with  a  full  explanation  of  the 
manner  in  which  they  plan  to 
accomplish  this  restitution  to  their 
customers  and  to  notify  the  appropriate 
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regulatory  body  of  the  receipt  of  refund 
money.  A  cooperative's  sales  of  Gulf 
products  to  nonmembers  will  be  treated 
in  the  same  manner  as  sales  by  other 
resellers. 

(3)  Refund  Applications  by  Resellers, 
Retailers  and  Refiners 

(o)  Refiners.  Resellers  and  Retailers 
Seekjng  Refunds  of  $5,000  or  Less.  We 
are  adopting  the  small-claims 
presumption  set  forth  in  the  Proposed 
Order.  Therefore,  a  claimant  seeking  a 
refund  of  S5,000  or  less  will  not  be 
required  to  submit  any  evidence  of 
injury  beyond  establishing  the  volume  of 
Gulf  refined  product  it  purchased  during 
the  consent  order  period.*  See  Texas  Oil 
F  Gas  Corp..  12  DOE  at  88,210;  Marion 
Corp..  12  DOE  f  85,014  (1984).  In 
addition  to  the  general  information 
required  from  all  applicants,  this  type  of 
claimant  need  only  establish,  through 
substantiating  the  volumes  of  purchases, 
that  it  is  a  small-claims  applicant. 

[b]  Refiners,  Resellers  and  Retailers 
Seeking  Refunds  Greater  Than  $5,000. 
We  will  also  adopt  a  mid-range  injury 
presumption  of  40  percent.  This 
presumption  may  be  elected  by  a 
reseller/refiner/retailer  applicant  whose 
claim  would  result  in  a  refund  greater 
than  $5,000  but  not  greater  than  $50,000 
(excludmg  interest).  These  applicants 
will  be  required  only  to  establish  the 
volumes  of  refined  product  purchased 
from  Gulf.  Thus,  they  may  elect  to 
receive  a  refund  based  on  40  percent  of 
their  allocable  share.  Of  course,  a  mid- 
range  applicant  may  elect  not  to  receive 
a  refund  based  on  this  presumption  and 
may,  instead  prove  the  extent  of  its 
injury  using  the  criteria  applicable  to 
large  claimants.  Conversely,  any 
applicant  in  this  category  may  limit  the 
amount  of  the  refund  it  is  requesting  to 
no  more  than  $50,000  and  elect  the  40 
percent  presumption  method. 

A  claimant  seeking  a  refund  of  more 
than  $50,000  will  be  required  to  provide 
a  detailed  demonstration  of  its  injury,  as 
well  as  detailed  purchase  volume 
information.  Such  a  claimant  will  be 
required  to  demonstrate  that  it 
maintained  a  bank  of  unrecovered 
product  costs.  In  addition,  the  claimant 
must  show,  through  market  conditions 
or  otherwise,  that  it  not  pass  through 
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*  Claimants  whose  monthly  purchases  during  the 
period  for  which  a  refund  is  claimed  result  in  a 
volumetric  refund  of  greater  than  $5,000.  but  who 
cannot  establish  that  they  did  not  pass  through  the 
alleged  price  increases  to  their  customers,  or  who 
limit  their  claims  to  the  threshold  amount  will  be 
eligible  for  a  refund  of  the  $5,000  threshold  amount 
without  being  required  to  submit  additional 
evidence  of  injurv'.  See  Office  of  Enforcement.  10 
DOE  \  85.029  at  88.122  (1982)  [.\da]:  Office  of 
Enforcement.  8  DOE  |  82.597  at  85.396  (1981) 
1  Vickers], 


those  increased  costs  to  its  customers. 
Such  a  showing  might  be  made  though  a 
dem.onstration  of  a  competitive 
disadvantage,  lowered  profit  margin, 
decreased  market  share,  or  depressed 
sales  volume  during  the  period  of 
purchases  from  the  consent  order  firm. 

(4)  Refund  Applications  by  Spot 
Purchasers 

If  a  claimant  made  only  sporadic 
purchases  of  significant  volumes  of  Gulf 
product,  we  consider  that  claimant  to  be 
a  spot  purchaser.  We  believe  that  in 
most  circumstances  such  a  claimant 
should  not  receive  a  refund,  since  it  is 
unlikely  to  have  experienced  injur>'. 
Purchasers  on  the  spot  market  tend  to 
have  considerable  discretion  in  where 
and  when  to  make  purchases  and  would 
therefore  not  have  made  spot  market 
purchases  of  Gulf  product  at  increased 
prices  unless  they  were  able  to  pass 
through  the  full  amount  of  the  quoted 
selling  price  at  the  time  of  purchase  to 
their  own  customers.  See  X'lckers.  8 
DOE  at  85.396-97.  Therefore,  an 
applicant  which  made  only  spot 
purchases  from  Gulf  will  not  receive  a 
refund  unless  it  presents  evidence 
rebutting  the  spot  purchaser 
presumption  and  establishes  the  extent 
to  uhich  it  was  injured  as  a  result  of  its 
purchases  of  Gulf  refined  product  during 
the  consent  order  period.  See  Saber 
Energy.  Inc. /Mobil  Oil  Corp..  14  DOE 
f  85.170  (1986).  Spot  purchasers  will  not 
be  able  to  use  the  injury  presumption 
described  above, 

(5)  Applicants  Seeking  Refunds  Based 

Dn  Allocation  Claims 

We  also  recognize  that  we  may 
receive  claims  alleging  Gulf  allocation 
violations.  Such  claims  are  based  on  the 
consent  order  firm's  alleged  failure  to 
furnish  petroleum  products  that  it  was 
obliged  to  supply  to  the  claimant  under 
the  DOE  allocation  regulations.  See  10 
CFR  Pari  211.  We  will  evaluate  refund 
applications  based  on  allocation  claims 
by  referring  to  standards  such  as  those 
set  forth  in  OKC  Corp. /Town  f-  Country- 
Markets.  Inc.,  12  DOE  \  85,094  (1984), 
and  Aztex  Energy  Co..  12  DOE  \  85,116 
(1984). 

(6)  Refund  Applications  by  Consignees 

As  we  explained  above,  we  have 
decided  to  adopt  a  presumption  that 
Gulf  consignees  generally  experienced 
an  injury  of  10  percent  as  a  result  of 
their  sales  of  Gulf  product.  However, 
consignees  may  rebut  this  presumption 
and  establish  a  greater  level  of  injury. 

(7)  Minimum  Refunds 

As  in  previous  cases,  we  will 
establish  a  minimum  refund  amount.  We 


have  found  through  our  prior  experience 
in  refund  cases  that  the  cost  of 
processing  claims  outweighs  the 
benefits  of  restitution  when  refunds  of 
less  than  $15  are  sought.  See.  e.g..  Uban 
Oil  Co..  9  DOE  f  62,541  (1982). 

(Bj  General  Refund  Application 
Requirements  for  Claims  From  the  Gulf 
Refined  Product  Pool 

There  is  a  suggested  application  form 
available  from  OH.^.  Gasoline  retailers 
applicants  using  the  suggested  form 
must  file  a  separate  form  for  each 
gasoline  station  for  which  a  refund  is 
requested.  All  other  applicants  using  the 
suggested  form  should  file  one 
application  showing  total  gallonage  of 
all  Guif  refined  products  purchased 
during  the  covered  period.  Such 
applicants  should  attach  a  supporting 
schedule  with  a  separate  volume 
calculation  for  each  product.  We  will 
accept  all  applications  that  contain  the 
information  necessary  to  process  a 
claim,  whether  or  not  the  suggested  form 
is  used.  For  those  claimants  not  using 
the  suggested  form,  the  information  that 
m.ust  be  included  in  an  application  is  set 
forth  below. 

1.  An  application  for  refund  must  be  in 
writing,  signed  by  the  applicant,  and 
specify  that  it  pertains  to  the  Gulf  Oil 
Corporation  Special  Refund  Proceeding, 
Case  No.  HEF-0590. 

2.  Each  applicant  should  furnish  its 
name,  street  or  post  office  address,  and 
its  telephone  number.  If  the  applicant  is 
a  business  firm,  it  should  furnish  all 
other  names  under  which  it  operated 
during  the  period  for  which  the  claim  is 
being  filed. 

3.  Each  applicant  should  specify  how 
it  used  the  product — i.e.,  whether  it  was 
a  refiner,  reseller,  retailer,  consignee  or 
end-user. 

4.  Each  applicant  must  submit  a 
monthly,  quarterly  or  yearly  purchase 
schedule  for  Gulf  purchases  during  the 
period  August  1973  through  January  27. 
1981. 

5.  If  an  applicant  purchased  Gulf 
refined  products  from  a  reseller,  it  must 
establish  its  basis  for  belief  that  the 
product  originated  with  Gulf  and 
identify  the  reseller  from  whom  the 
product  was  purchased.  Indirect 
purchasers  who  either  fall  within  a  class 
of  applicants  whose  injury  is  presumed, 
or  who  can  prove  injury,  may  be  eligible 
for  a  refund  if  the  reseller  of  Gulf 
products  passed  through  the  alleged 
Gulf  overcharges  to  its  own  customers. 

6.  The  application  for  refund  should 
contain  the  name,  address,  and 
telephone  number  of  the  person  who 
prepared  the  application.  If  the  preparer 
was  someone  other  than  the  applicant. 


the  applicant  should  furnish  us  with  the 
name  and  telephone  number  of  a 
contact  person  familiar  with  the  facts 
set  forth  in  the  application  whom  we 
may  contact  for  additional  information 
concerning  the  application.  Unless 
otherwise  specified,  the  refund  check 
will  be  issued  to  the  preparer. 

7.  Each  applicant  must  indicate 
whether  it  or  a  related  firm  has 
authorized  any  individual  to  file  any 
other  refund  application  in  this  Gulf 
refund  proceeding  on  its  behalf,  and  if 
so  attach  an  expidnation. 

8.  Each  applicant  must  indicate 
whether  it  is  a  Gulf  consignee. 

9.  Each  applicant  must  indicate 
whether  it  received  a  refund  in  any 
other  Gulf  refund  proceeding. 

10.  If  the  applicant  is  affiliated  or 
associated  with  Gulf  in  any  manner,  it 
must  so  indicate  and  provide 
information  explaining  the  nature  of  its 
relationship  with  the  consent  order  firm. 

11.  If  the  applicant  has  been  involved 
in  an  enforcement  proceeding  brought 
by  the  DOE.  it  must  provide  a  summary 
of  the  present  status  of  the  proceeding, 
or  if  the  matter  is  no  longer  pending,  it 
must  indicate  how  the  proceeding  was 
resolved. 

12.  If  the  applicant  is  a  firm  which  did 
not  actually  purchase  gasoline  from  Gulf 
but  is  a  successor  to  a  Gulf  customer, 
the  applicant  must  provide  evidence 
establishing  that  it,  rather  than  Gulfs 
former  customer,  if  entitled  to  a  refund. 

13.  Each  application  must  include  the 
following  statement;  "I  swear  (or  affirm) 
that  the  information  submitted  is  true 
and  accurate  to  the  best  of  my 
knowledge  and  belief."  See  10  CFR 
205.283(c);  18  U.S.C.  1001. 

14.  All  applications  for  refund  must  be 
filed  in  duplicate.  A  copy  of  each 
application  will  be  available  for  public 
inspection  in  the  Public  Reference  Room 
of  the  Office  of  Hearings  and  Appeals. 
Forresta!  Building,  Room  lE-234.  1000 
Independence  Avenue,  SW., 
Washington,  DC  2058.5.  Any  applicant 
who  believes  that  its  application 
contains  confiden'ial  information  must 
so  indicate  on  the  first  p;ige  of  its 
application  and  submit  two  additional 
copies  of  its  application  from  which  the 
confidential  information  has  been 
deleted,  together  with  a  statement 
specifying  why  any  such  information  is 
privileged  or  confidential. 

15.  Applications  should  be  sent  to: 
Office  of  Hearings  and  .Appeals. 
Department  of  Energy.  1000 
Independence  .Avenue.  SW.. 
Washington.  DC  20585. 

16.  Applications  must  be  postmarked 
no  later  than  June  30,  1988.  All  timely 
applications  for  refund  vmII  be 
processed  pursuant  to  in  CFR  205.284 


and  the  procedures  set  forth  in  this 
Decision  and  Order. 

(CJ  Distribution  of  the  Remainder  of  the 
Consent  Order  Pool  Attributable  to 
Gulf's  Refined  Product  Sales. 

In  the  event  that  money  remains  after 
all  refund  claims  from  the  Gulf  refined 
product  refund  pool  have  been  disposed 
of.  undistributed  funds  in  that  refund 
pool  will  be  disbursed  in  accordance 
with  the  provisions  of  the  Petroleum 
Overcharge  Distribution  and  Restitution 
Act  of  1986,  H.R.  5300,  Title  III,  99th 
Cong.  2d  Session.,  Cong.  Rec.  H11319-21. 
(Daily  E.  October  17, 1986). 

It  is  Therefore  Ordered  That: 

(1)  Applications  for  refined  product 
refunds  from  the  fund  remitted  to  the 
Department  of  Energy  by  Gulf  Oil 
Corporation  pursuant  to  the  consent 
order  that  became  effective  on  June  14, 
1985,  may  now  be  filed. 

(2)  Applications  for  Refund  from  the 
Gulf  Oil  Corporation  refined  product 
refund  pool  must  be  postmarked  no  later 
than  June  30. 1988. 

George  B.  Breznay, 

Director,  Offipe  of  Hearings  and  Appeals- 
Dale.  September  8.  1987. 
[FR  Doc.  87-21163  Filed  9-14-87;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMiWISSlON 

Information  Collection  Requirernent 
Approval  by  Office  of  Management 
and  Budget 

September  9, 1987. 

The  following  information  collection 
requirements  have  been  approved  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3507).  For  further 
information  contact  Terry  Johnson, 
Federal  Communications  Commission, 
telephone  (202)  632-7513. 
OMB  No  :  3080-0110 
Title:  Application  for  Renewal  of 

License  for  Commercial  and 

Noncommercial  AM.  FM  or  TV 

Broadcast  Station 
Form  No.:  FCC  303-S 

The  approval  on  application  form  FCC 
303-S  has  been  extended  through  8/31/ 
90.  The  November  1986  edition  with  a 
previous  expiration  of  8/31/87  will 
remain  in  use  until  updated  forms  are 
available. 

OMB  No.:  3060-0075 

Title:  Application  for  Transfer  of 
Control  of  Corporate  Licensee  or 
Permittee,  or  Assignment  of  License  or 
Permit,  for  an  AM  or  TV  Translator 


Station,  or  a  Low  Power  Television 

Station 
Form  No.:  FCC  345 

The  approval  on  application  form  FCC 
345  has  been  extended  through  8/31/90. 
The  June  1985  edition  with  a  previous 
expiration  of  8/31/87  will  remain  in  use 
until  updated  forms  are  available. 

OMB  No.:  3060-0018 

Title:  Application  for  Renewal  of 
License  for  Translator  or  Low  Power 
Television  Broadcast  Station 

Form  No.:  FCC  348 

The  approval  on  application  form  FCC 

348  has  been  extended  through  8/31/90. 

The  February  1985  edition  with  a 

previous  expiration  of  8/31/87  will 

remain  in  use  until  updated  forms  are 

available. 

Federal  Communicjations  Commission. 

William ).  TricaricO, 

Secretary. 

[FR  Doc.  87-21119 Filed  9-14-87:  8:45  am) 
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Public  Information  Collection 
Requirement  Submitted  to  the  Office 
of  Management  and  Budget  for  Review 

September  1, 1987. 

On  July  21, 1937,  the  Federal 
Communications  Commission  submitted 
a  proposed  Broadcast  Equal 
Employment  Opportunity  Program 
Report  to  OMB  for  review  and  clearance 
under  the  Paperwork  Reduction  Act  of 
1980,  44  U.S.C.  3507.  The  notice  was 
published  on  July  29.  1987  (52  FR  23344). 
The  Commission  has  determined  that  an 
amendment  is  necessary  to  clarify  the 
time  periods  to  be  reported  for  job  hires 
and  promotions  requested  in  Sections  IV 
and  V  of  the  form  (FFC  396)  which  is 
presently  under  review.  The  second 
paragraph  in  each  section  is  revised  to 
read  as  follows: 

During  the  twelve-month  period  prior  to 
filing  this  report  beginning  (Month-Uay-YPdrl 
and  ending  (Month-Day-Year),  we  iiired/ 
promoted: 

Federal  Communications  Commission. 

William  J.  Tricarico, 

Secretary. 

jFR  Doc.  87-21115  Filed  9-14-87;  8:45  am) 
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IPRB-31 


Privatization  of  Special  Call  Sign 
System  for  Amateur  Stations; 
Extension  of  Time  for  Filing  Reply 
Comments 

agency:  Federal  Communications 

Commission. 


UM  I 


Federal  Register  /  Vol.  52,  No.  I'S  /  Tuesday.  September  15,  1987  /  Notices 


34343 


action:  Notice  extension  of  time  for 
filing  reply  comments. 


summary:  Forest  Industries 
Telecommunications  (FIT)  has  requested 
that  the  time  for  filing  reply  comments  in 
this  proceeding  concerning  Privation  of 
Special  Call  Sign  System  for  Amateur 
Stations  be  extended.  FIT  has  shown 
good  cause  why  such  extension  of  time 
would  be  in  the  public  interest. 

DATE:  Reply  comments  must  be  filed  on 
or  before  September  8,  1987. 

ADDRESS:  Federal  Communications 
Commission.  Washington,  DC  20554, 

FOR  FURTHER  INFORMATION  CONTACT: 

Maurice  J.  DePont;  Private  Radio 
Bureau. 

SUPPLEMENTARY  INFORMATION:  The 

original  Notice  was  published  on  April 
13.  1987.  52  FR  11884. 

Order 

!n  the  matter  of  privatization  of  special  call 
sign  system  for  amateur  stations. 
Adopted:  August  26.  1987. 
Released:  August  28. 1987. 

By  the  Acting  Chief.  Private  Radio 
Bureau. 
On  February  3. 1987.  the  FCC  Issued  a 

Public  Notice  in  this  proceeding 
concerning  a  special  call  sign  system  for 
amateur  stations.  The  extended  reply 
comment  period  expires  August  31. 1987. 
Forest  industries  Telecommunications 
(F'lT)  has  requested  that  the  time  for 
filing  reply  comments  be  extended  to 
and  including  September  8.  1987. 

2.  In  support  of  its  request,  FIT  states 
that  because  of  the  relatively  large 
volume  of  comments  filed  and  the 
inherent  delays  in  obtaining  copies  from 
the  public  reference  facility  at 
Gettysburg,  Pennsylvania,  it  would  not 
be  possible  to  review  the  comments  and 
to  prepare  and  file  meaningful  replies  by 
the  due  date.  FIT  believes  that  the 
extension  of  time  requested  will  be 
helpful  in  developing  a  more  complete 
record.  We  believe  that  the  input  of  FIT 
will  be  useful  and  will  further  that  goal. 

3.  In  view  of  the  foregoing,  and 
pursuant  to  the  authority  contained  in 

§  0.331  of  the  FCC  Rules,  the  request  of 
FIT  for  an  extension  of  time  in  which  to 
file  reply  comments  IS  GRANTED. 
Reply  comments  concerning  PRB-3  are 
due  on  or  before  September  8, 1987. 

Federal  Communications  Commission. 

Richard  |.  Shiben, 

Acting  Chief.  Private  Radio  Bureau. 

(FR  Doc.  87-21112  Filed  9-14-87;  8.45  am) 
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FEDERAL  HOME  LOAN  BANK  BOARD 

1  No.  87-950! 

FSLIC  Insurance  Premium 

Drtle;  September  9,  1987. 

agency:  Federal  Home  Loan  Bank 

Board. 

action:  Notice. 

summary:  The  Federal  Home  Loan  Bank 

Board,  as  operating  head  of  the  Federal 
Savings  and  Loan  Insurance 
Corporation  ( 'FSLIC"  or  "Corporation"), 
has  adopted  a  resolution  pursuant  to 
which  the  Corporation  ordered  the 
assessment  against  each  insured 
institution  of  an  additional  premium  for 
FSLIC  insurance  in  an  amount  equal  to 
one  thirty-second  of  one  percent  of  the 
total  amount  of  the  accounts  of  the 
insured  members  of  each  insured 
institution  determined  as  of  June  30, 
1987. 

EFFECTIVE  DATE:  September  15.  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  A.  Creedon.  Director.  Insurance 
Division,  Office  of  the  FSLIC,  (202)  377- 
6620:  or  JoAnne  Morns.  .Attorney,  Office 
of  General  Counsel  (202j  377-7396, 
Federal  Home  Loan  Bank  Board,  1700  G 
Street,  NW,.  Washington,  DC  20552. 

SUPPLEMENTARY  INFORMATION: 

Whereas.  The  Federal  Home  Loan 
Bank  Board  ("Bank  Board"),  as 
operating  head  of  the  Federal  Savings 
and  Loan  Insurance  Corporation 
("Corporation"  or  "FSLIC").  may 
authorize  the  Corporation,  pursuant  to 
section  404(c)  of  the  National  Housing 
Act,  as  amended  ("NHA"),  12  U.S.C, 
1727(c)  (1982).  to  assess  against  each 
institution  the  accounts  of  which  are 
insured  by  the  Corporation  pursuant  to 
section  403  of  the  NHA.  12  U.S.C.  1726 
(1982)  ("insured  institution"),  additional 
premiums  for  such  insurance  until  the 
amount  of  such  premiums  equals  the 
amount  of  all  losses  and  expenses  of  the 
Corporation,  provided  that  the  total 
amount  so  assessed  in  any  one  year 
against  any  insured  institution  shall  not 
exceed  one  eighth  of  one  per  centum  of 
the  total  amount  of  the  accounts  of  the 
insured  members  of  such  institution  and 
provided  further  that  the  amount  of  the 
additional  premium  for  the  year  1987 
may  not  exceed  ''^s  of  one  percentum  of 
the  total  amount  of  the  accounts  of  the 
insured  members  of  such  institution 
unless  the  Bank  Board  determines  that 
severe  pressures  on  the  Corportion  exist 
which  necessitate  an  infusion  of 
additional  funds;  and 

Whereas.  The  Bank  Board,  as 
operating  head  of  the  Corporation,  by 
Resolution  No.  85-142.  dcted  February 


22. 1985.  by  Resolution  No.  85-437,  dated 
June  5.  1985,  by  Resolution  No.  85-770, 
dated  August  28, 1985,  by  Resolution  No. 
85-1142,  dated  December  9.  1985,  by 
Resolution  No.  86-213,  dated  March  6. 
1986,  by  Resolution  No.  86-582,  dated 
June  10,  1986,  by  Resolution  No.  86-941, 
dated  September  2,  1986,  by  Resolution 
No.  86-1253,  dated  December  15, 1986, 
by  Resolution  No.  87-281  dated  March 
16. 1987.  and  by  Resolution  No.  87-610 
dated  May  27, 1987,  ordered 
assessments  against  each  insured 
institution  of  an  additional  premium  for 
insurance  in  an  amount  equal  to  one 
thirty-second  of  one  per  centum  of  the 
total  amount  of  the  accounts  of  the 
insured  members  of  each  insured 
institution  determined  as  of  December 

31. 1984,  for  the  first  assessment,  as  of 
March  31, 1985,  for  the  second,  as  of 
June  30,  1985.  for  the  third,  as  of 
September  30. 1985,  for  the  fourth,  as  of 
December  31. 1985,  for  the  fifth,  as  of 
March  31,  1986.  for  the  sixth,  as  of  June 

30. 1986.  for  the  seventh,  as  of 
September  30,  1986.  for  the  eighth,  as  of 
December  31. 1986,  for  the  ninth,  and  as 
of  March  31, 1987,  for  the  tenth;  and 

Whereas.  The  total  insurance 
premiums  assessed  for  the  first  and 
second  quarter  of  1987  equal  three  forty- 
eighths  of  one  percentum  of  the  total 
am.ount  of  the  accounts  of  the  insured 
members  of  the  insured  institutions;  and 

Whereas,  The  Bank  Board  has 
considered  memoranda  of  the  Corporate 
Accounting  Branch  and  the  Chief 
Financial  and  .Administrative  Officer. 
Office  of  the  FSLIC.  (a  copy  of  which 
memoranda  are  in  the  Minute  Exhibit 
fde),  describing  the  impact  of  the 
collection  of  the  additional  premiums  for 
insurance  assessed  pursuant  to 
Resolution  No.  85-142,  dated  February 

22. 1985,  Resolution  No.  85-437.  dated 
June  5,  1985,  Resolution  No.  85-770, 
dated  August  28,  1985,  Resolution  No. 
85-1142,  dated  December  9,  1985. 
Resolution  No.  86-213.  dated  March  6. 

1986,  Resolution  No  85-582,  dated  June 

10. 1986,  Resolution  No.  86-941.  dated 
September  2, 1986,  Resolution  No.  86- 
1253,  dated  December  15, 1986, 
Resolution  No,  87-281,  dated  March  16. 

1987.  and  Resolution  No.  87-610  dated 
May  27, 1987,  upon  the  Corporation's 
insurance  reserves: 

No'.v,  therefore,  it  is  resolved.  That  on 
the  basis  of  the  administrative  record, 
the  Bank  Board  finds  and  determines 
that  the  Corporation  has  incurred 
substantial  losses  during  calendar  years 
1981  through  1986  and  the  first  two 
quarters  of  1987;  and 

Resolved  further.  That  the  Bank  Board 
finds  and  determines  that: 
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1.  Losses  and  expenses  incurred  by 
the  Corporation,  us  defined  in 
Resolution  N'o.  8S-142,  require  the 
assessment  of  additional  insurance 
premiums  pursuant  to  section  404(c)  of 
the  NHA  in  addition  to  the  additional 
insurance  premiums  assessed  pursuant 
to  Resolutions  N'o^  85-142.  .\o.  85^37, 
N'o.  85-770.  No.  85-1142.  No.  8H-213,  No. 
86-582.  No.  8&-941.  No.  86-1253,  No.  87- 
281,  and  No.  87-610  in  order  to  maintain 
the  insurance  reserves  of  the 
Corporation  at  a  level  adequate  to  meet 
in  part  the  Corporation's  losses  and 
expenses  and  to  protect  the  insured 
members  of  i.'isured  institutions; 

2.  It  IS  appropriate,  therefore,  to 
provide  for  the  assessment  of  an 
additional  insurance  premium  at  this 
lime,  pursuant  ♦o  section  404ia)(2)  and 
404(c)(1)  of  the  NHA,  by  order  of  the 
Corporation:  and 

Rfso/ved  funhtT.  That  the 
Corporation  hereby  orders  the 
assessment  against  each  insured 
institution  of  an  additional  premium  for 
insurance  for  the  third  quarter  of  1987,  in 
an  amount  equal  to  one  thirty-second  of 
one  per  centum,  of  the  total  amount  of 
the  accounts  of  the  insured  members  of 
such  insured  institution  determined  as  of 
June  30,  1987;  and 

Resolved  further.  That  the  additional 
insurance  premium  a.ssess.^d  pursuant  to 
this  Resolution  shall  be  payable  on  or 
about  September  30.  1987;  and 

Resolved  furtt.  t.  That  the  Director  or 
Deputy  Director.  Office  of  the  FSLIC 
(  "Director"),  shall  determine  the  amount 
of  the  additional  premium  due  to  be  paid 
on  September  30.  1987,  by  each  insured 
institution  and  shall  notify  each  insured 
institution  of  such  am.ount  at  least 
fifteen  (15)  days  prior  to  the  date  such 
amount  is  due;  and 

Resolved  further.  That  the  Director, 
on  behalf  of  the  Corporation,  is  hereby 
authorized  to  take  all  other  actions 
necessary  or  appropriate  to  determine 
and  collect  the  additional  insurance 
premium  authorized  and  ordered  by  this 
Resolution;  and 

Resolved  further,  That  the  Secretary 
shall  forward  this  Resolution  for 
publication  in  the  Federal  Register. 

B>  the  Federal  Home  Loan  Banlc  Board. 
John  F.  Ghizzoni, 

Assistant  Secretary. 

[FR  Doc-  8"-21145  Filt-J  9--!4-87:  8:45  am| 
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FEDERAL  MARITIME  COMMISSION 

Agreements)  Filed;  American 
Transport  Lines,  Inc.  et  al. 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 


following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C.  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  202-009648A-O42. 

Title:  Inter-American  Freight 
Conference. 

Parties: 

A.  Bottacchi  S.A.  De  Navegacion 

C.F.I.e  L 
American  Transport  Lines,  Inc. 
A/S  Ivarans  Rederi 
Brazil-America  Container  Line 
Companhia  Maritima  Nacional 
Companhia  De  .Navegacao  Lloyd 

Brasileiro 
Companhia  De  Navegacao  Maritima 

Netumar 
Empresa  Lineas  Maritimas  Argentinas 

Sociedad  Anonima  (Elma  S/A] 
Empresa  De  Navegacao  Allianca  S.A. 
Frota  Amazonica 
Georgia-Aztec  Line 
Van  Nievelt  Goudriaan  &  Co.  B.V. 
Sea-Land  Service.  Inc. 
Transportacion  Maritima  Mexicana. 

S.A. 
Columbu*  Line 

Synopsis:The  proposed  amendment 
would  provide  that  open-rated  items 
may  not  be  established  without  the 
unanimous  approval  of  the  member  lines 
present  and  entitled  to  vote  in  the 
conference  section  involved. 
Agreement  No.:  202-010689-027. 
Title:  Transpacific  Westbound  Rate 
Agreement. 
Parties: 

American  President  Lines,  Ltd. 
Hanjin  Container  Lines,  Ltd. 
Hyundai  Merchant  Marine  Co.,  Ltd. 
Japan  Line,  Ltd. 
Kawasaki  Kisen  Kaisha,  Ltd. 
Mitsui  O.S.K.  Lines,  Ltd. 
A.P.  Moller-Maersk  Line 
Neptune  Orient  Lines,  Ltd. 
Nippon  Yusen  Kaisha,  Ltd. 
Sea-Land  Service,  Inc. 
Showa  Line.  Ltd. 
Yamashita-Shinnihon  Steamship  Co.. 

Ltd. 
Orient  Overseas  Container  Line,  Inc. 


Synopsis:  The  proposed  amendment 
would  preclude  members  from  entering 
into  loyalty  contracts  either  with 
conference  approval  or  by  independent 
action.  , 

By  Order  of  the  I^ederal  Maritime 
Commissiun. 
Tony  P.  Kominoth, 
.Assistant  Secretary. 

Dated:  September  9, 1987. 
(FR  Doc.  87-21106  Filed  9-14-87;  8:45  am| 
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FEDERAL  RESERVE  SYSTEM 

Acquisition  of  Company  Engaged  in 
Nonbanking  Activities;  Centerre 
Bancorporation 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23  (a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR  225.23 
(a)(2)  or  (f))  for  the  Board's  approval 
under  section  4(c)i8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)|8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity.  Unless  otherwise  noted,  such 
activities  will  be  conducted  throughout 
the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  al  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  30. 
1987. 
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A.  Federal  Reserve  Bank  of  St.  Louis 

(Randall  C.  Sumner.  Vice  Resident)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 
1.  Centerre  Bancorporation.  St.  Louis, 
Missouri;  to  acquire  Reed  E.Tiployee 
Benefit  Systems,  Inc.,  Maryland  Heights. 
Missouri,  through  its  wholly-owned 
subsidiary.  Benefit  Plan  Services,  Inc., 
Maryland  Heights,  Missouri,  and 
thereby  engage  in  providing  certain 
administrative  services,  with  respect  to 
employee  benefit  plans  established  by 
employers  pursuant  to  defined  benefit 
plans,  defined  contribution  plans,  401-K 
plans  and  profit  sharing  plans. 

Board  of  Governors  of  the  Federal  Reser\'e 
System,  September  9,  1987. 
lames  McAfee, 

Associate  Secretary  of  the  Board 
jKR  Doc.  87-21116  Filed  9-14-87;  8:45  am) 
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Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies; 
First  Security  Affiliates,  Inc.,  et  al. 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842]  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CP'R  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

I'nless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  iater  than  October 
2.  1987. 

A  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr.,  'Vice  President)  1455 
East  Sixth  Street,  Cleveland.  Ohio  44101: 

1.  Ftrst  Security  Affiliates.  Inc., 
Lexington,  Kentucky:  to  merge  with 
State  Financial  Bancshares,  Inc.. 
Richmond.  Kentucky,  and  thereby 
indirectly  acquire  State  Bank  and  Trust 
Company  of  Richmond,  Richmond, 
Kentucky. 


2.  First  Security  Corporation  of 

Kentucky.  Lexington,  Kentucky;  to 
acquire  100  percent  of  the  voting  shares 
of  State  Bank  &  Trust  Co,  of  Richmond, 
Richmond,  Kentucky. 

3.  First  Southern  Bancorp,  Inc., 
Stanford,  Kentucky:  to  become  a  bank 
holding  com.pany  by  acquiring  99 
percent  of  the  voting  shares  of  National 
Bank  of  Lancaster.  Lancaster.  Kentucky: 
First  State  Bank  of  Wayne  County. 
Monticello.  Kentucky:  and  Lincoln 
County  National  Bank,  Stanford, 
Kentucky. 

B  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63166; 

1.  Magna  Group.  Inc..  Belleville. 
Illinois:  to  acquire  100  percent  of  the 
voting  shares  of  The  First  .National  Bank 
of  Wood  River,  Wood  River,  Illinois. 

2.  Magna  Group.  Inc..  Belleville. 
Illinois,  and  MCB  .^cquisltlon  Company, 
Belleville,  lilmots:  to  acquire  100  percent 
of  the  voting  shares  of  McLean  County 
Bancshares,  Inc.,  Bloomington,  Illinois, 
and  thereby  indirectly  acquire  McLean 
County  Bank.  Bloomington,  Illinois,  and 
Stanford  State  Bank.  Stanford.  Illinois. 
In  connection  with  this  application, 
MCB  Acquisition  Company  has  also 
applied  to  become  a  bank  holding 
company. 

Board  of  Governors  of  the  Federal  Reserve 

System.  September  9,  1987. 
James  Mc,\fee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  87-21117  Filed  9-14-87;  8:45  amj 
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Application  To  Engage  de  Novo  In 
Permissible  Nonbanking  Activities; 
Investark  Bankshares,  Inc. 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  Ihe  Board's  approv^al 
under  section  4(c)(8)  of  the  Bank 
Holding  Companv  Act  (12  L'.S.C. 
1843(c)i8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 


proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  application  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  October  2.  1987. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street,  St.  Louis.  Missouri  63166; 

1.  Investark  Bankshares.  Inc., 
Stuttgart,  Arkansas:  to  engage  de  novo 
in  performing  real  estate  appraisals 
pursuant  to  §  225.25(b)(13)  of  the  Board's 
Regulation  Y.  This  activity  will  be 
conducted  in  the  State  of  Arkansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  9, 1987. 

lames  McAfee, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  87-21118  Filed  9-14-87;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

Advisory  Committees;  Meetings;  Office 
of  the  Assistant  Secretary  for  Health 

In  accordance  with  section  19(aj(2J  oi 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  .National  Advisory 
bodies  scheduled  to  meet  during  the 
month  of  October  1987; 

Name:  Health  Services  Developmental 
Grants  Review  Subcommittee. 

Date  and  Time:  October  6-7, 1987,  8:30 
a.m. 

Place:  Linden  Hill  Hotel,  Forest  Hill 
Room,  5400  Pooks  Hill  Road,  Bethesda, 
Maryland. 

Open  October  6,  8:30  a.m.  to  9:30  a.m. 

Closed  for  remainder  of  meeting. 

Purpose.-  The  Subcommittee  is 
charged  with  the  initial  review  of  grant 
applications  proposing  to  do  analysis  of 
data  derived  from  experiments  and 
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demonstrations  designed  to  test  the 
cost-effectiveness  or  efficiency  of 
particular  methods  of  health  services 
delivery  and  financing,  for  the  research 
grants  program  administered  by  the 
National  Center  for  Health  Services 
Research  and  Health  Care  Technology 
Assessment. 

Agenda:  The  open  session  of  the 
meeting  of  October  6  from  8;30  a.m.  to 
9:30  a.m.  will  be  devoted  to  a  business 
meeting  covering  administrative  matters 
and  reports.  There  will  also  be  a 
presentation  by  the  Director.  NCHSR. 
During  the  closed  sessions,  the 
Subcommittee  will  be  reviewing 
research  grant  applications  relating  to 
the  delivery,  organization,  and  financing 
of  health  services.  In  accordance  with 
the  Federal  Advisory  Committee  Act, 
Title  5.  U.S.  Code,  Appendix  2  and  Title 
5.  U.S.  Code  552(c)(6),  the  Director. 
National  Center  for  Health  Services 
Research  and  Health  Care  Technology 
Assessment  has  made  a  formal 
determination  that  these  latter  sessions 
will  be  closed  because  the  discussions 
are  likely  to  reveal  personal  information 
concerning  individuals  associated  with 
the  applications.  This  information  is 
exempt  from  mandatory  disclosure. 

Anyone  wishing  to  obtain  a  Roster  of 
Members,  Minutes  of  Meeting,  or  other 
relevant  information  should  contact  Mr. 
f  ioke  S.  Glover,  National  Center  for 
Health  Services  Research  and  Health 
Care  Technology  Assessment,  Room 
18A20,  Parklawn  Building,  5600  Fishers 
Lane.  RockviUe,  Maryland  20857. 
Telephone  (301)  443-3091. 

\'ame:  Health  Services  Research 
Review  Subcommittee. 

Date  and  Time:  October  &-9, 1987,  8:00 
a.m. 

Place:  Holiday  Inn — Crowne  Plaza. 
W'oodmont  Room,  1750  RockviUe  Pike, 
Rockville,  Maryland. 

Open  October  8.  8:00  a.m.  to  9:00  a.m. 

Closed  for  remainder  of  meeting. 

Purpose:  The  Subcommittee  is 
charged  with  the  initial  review  of  grant 
applications  proposing  analytical  and 
theoretical  research  on  costs,  quality, 
access,  and  efficiency  of  the  delivery  of 
health  services  for  the  research  grants 
program  administered  by  the  National 
Center  for  Health  Services  Research  and 
Health  Care  Technology  Assessment. 

Agenda:  The  open  session  of  the 
meeting  on  October  8  from  8:00  a.m.  to 
900  a.m.  will  be  devoted  to  a  business 
meeting  covering  administration  and 
reports.  There  will  also  be  a 
presentation  by  the  Director,  NCHSR. 
During  the  closed  sessions,  the 
Subcommittee  will  be  reviewing 
rese.irch  grant  applications  relating  to 
the  delivery,  organization,  and  financing 
of  health  services.  In  accordance  with 


the  Federal  Advisory  Committee  Act. 
Title  5,  U.S.  Code,  Appendix  2  and  Title 
5,  U.S.  Code  552(cj(6),  the  Director, 
National  Center  for  Health  Services 
Research  and  Health  Care  Technology 
Assessment  has  made  a  formal 
determination  that  these  latter  sessions 
will  be  closed  because  the  discussions 
are  likely  to  reveal  personal  information 
concerning  individuals  associated  with 
the  applications.  The  information  is 
exempt  from  mandatory  disclosure. 

Anyone  wishing  to  obtain  a  Roster  of 
Members,  Minutes  of  Meeting,  or  other 
relevant  information  should  contact  Dr. 
Anthony  Polhtt,  National  Center  for 
Health  Service*  Research  and  Health 
Care  Technology  Assessment,  Re 
18A20,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  Maryland  20857, 
Telephone  (301)  443-3091. 

Name:  Health  Care  Technology  Study 
Section. 

Date  and  Time:  October  21-23. 1987, 
1:30  p.m. 

Place:  Charity  Hospital,  The 
Auditorium.  1532  Tulane  Avenue,  New 
Orleans.  Louisiana. 

Open  October  21. 1:30  p.m.  to  5:00  p.m. 

Closed  for  remainder  of  meeting. 

Purpose:  The  Study  Section  is  charged 
with  conducting  the  initial  review  of 
health  services  research  grant 
applications  addressing  the  effects  of 
health  care  technologies  and 
procedures,  including  those  in  the  area 
of  information  sciences,  as  well  as  those 
addressing  the  process  of  diffusion  and 
adoption  of  new  technologies  and 
procedures. 

Agenda:  The  open  session  from  1:30 
p.m.  to  5:00  p.m.  on  Octobr  21  will  be 
devoted  to  a  business  meeting  covering 
administrative  matters  and  reports  as 
well  as  a  seminar  on  the  grants  review 
process.  There  will  also  be  a 
presentation  by  the  Director.  NCHSR. 
The  closed  sessions  of  the  meeting  will 
be  devoted  to  review  of  health  services 
research  grant  applications  relating  to 
the  delivery,  organization,  and  financing 
of  health  services.  In  accordance  with 
the  Federal  Advisory  Committee  Act, 
Title  5.  U.S.  Code,  Appendix  2  and  Title 
5,  U.S.  Code  552(c)(6),  the  Director, 
National  Center  for  Health  Services 
Research  and  Health  Care  Technology 
Assessment  has  made  a  formal 
determination  that  these  latter  sessions 
will  be  closed  because  the  discussions 
are  likely  to  reveal  personal  information 
concerning  individuals  associated  with 
the  applications.  This  information  is 
exempt  from  mandatory  disclosure. 

Anyone  wishing  to  obtain  a  Roster  of 
Members,  Minutes  of  Meeting,  or  other 
relevant  information  should  contact  Dr. 
Alan  E.  Mayers,  National  Center  for 
Health  Services  Research  and  Health 
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Care  Technology  Assessment,  Room 
18A20,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  Maryland  20857, 
Telephone  (301)  443-3091. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Date:  September  3.  1987. 
J.  Michael  Fitzmaurice, 

Director.  National  Center  for  Health  Services 
Research  and  Health  Care  Technology 
Assessment. 
[FR  Doc.  87-21201  Filed  9-14-87;  8:45  am) 
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Health  Care  Financing  Administration 

Privacy  Act  of  1974;  Report  of  New 
System 

agency:  Health  Care  Financing 
Administration  (HGFA),  Department  of 
Health  and  Human  Services  (HHS). 

action:  Notice  of  new  system  of 

records. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974, 
we  are  proposing  to  establish  a  new 
system  of  records.  "Medicare  Hearings 
and  Appeals  System  (MHAS)."  HHS/ 
HCFA/AAO  No,  09-70-5001.  We  have 
provided  background  information  about 
the  proposed  system  in  the 
"Supplementary  Information"  section 
below.  Although  the  Privacy  Act 
requires  only  that  the  "routine  uses" 
portion  of  the  system  be  published  for 
comment,  HCFA  invites  comments  on 
all  portions  of  this  notice.  Please  note, 
however,  that  comments  with  respect  to 
"routine  uses"  must  be  received  by 
October  15. 1987. 

DATES:  HCFA  filed  a  new  system  report 
with  the  Speaker  of  the  House,  the 
President  of  the  Senate,  and  the 
Administrator.  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget  (OMB).  on 
September  10. 1987.  In  addition.  HCFA 
has  requested  a  waiver  of  the  OMB 
requirement  for  this  notice  to  remain  in 
the  Federal  Register  for  a  total  of  60 
days.  (Sections  1869(b)(1)  (C)  and  (D)  of 
the  Social  Security  Act.  as  amended  by 
section  9341  of  the  Omnibus  Budget 
Reconciliation  Act  of  1986.  mandates 
that  the  Department  of  Health  and 
Human  Services  establish  a  hearings 
and  appeals  process  for  claims  under 
Medicare  Part  B  for  services  rendered 
after  January  1. 1987.  In  April  1987.  the 
Department  decided  that  HCFA  would 
establish  the  Bureau  of  Medicare 
Hearings  and  Appeals  to  handle  all 
Medicare  beneficiary  appeals  including 
those  types  of  cases  currently  processed 
by  the  Social  Security  Administr'ition's 
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Office  of  Hearings  and  Appeals  (except 
for  Part  A  and  Part  B  beneficiary 
entitlement  appeals,  which  would 
remain  in  SSA).  The  waiver  is  requested 
in  order  to  afford  individuals  timely 
decisions  on  their  requests  for  hearings 
and  appeals).  If  granted,  the  new  system 
of  records,  including  routine  uses,  will 
become  effective  October  13, 1987, 
unless  HCFA  receives  comments  which 
would  convince  us  to  make  a  contrary 
determination.  The  new  Bureau  will  also 
be  responsible  for,  and  the  new  system 
of  records  will  be  applicable  to,  provider 
certification  and  termination  appeals 
and  appeals  from  determinations  made 
by  Peer  Review  Organizations  in 
accordance  with  sections  1155  and  1156 
of  the  Social  Security  Act. 
ADDRESS:  The  public  should  address 
comments  to  Richard  A.  DeMeo,  HCFA 
Privacy  Act  Officer,  Office  of 
Management  and  Budget,  Health  Care 
Financing  Administration,  Room  G-A-1, 
East  Low  Rise,  6325  Security  Boulevard, 
Baltimore,  Maryland  21207.  Comments 
received  will  be  available  for  inspection 
at  this  location. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Kisseberth,  Office  of  Program 
Review  and  Evaluation,  Bureau  of 
Quality  Control,  Health  Care  Financing 
Administration,  Room  239.  East  High 
Rise  Building,  6325  Security  Boulevard. 
Baltimore,  Maryland  21207,  Telephone 
301-594-8090. 

SUPPt^MENTARY  INFORMATION:  HCFA 
proposes  to  initiate  a  new  system  of 
records  and  to  collect  data  under  the 
authority  of  sections  1869(b)(1)  (C)  and 
(D)  of  the  Social  Security  Act  which 
changes  Medicare  Part  B  appeal  rights 
and  is  in  accordance  with  Congressional 
expectation  that  HCFA  establish  a 
separate  office  of  hearings  and  appeals 
for  all  Medicare  beneficiary  appeals. 
The  system  will  also  be  applicable  to 
provider  certification  and  termination 
appeals  and  appeals  from 
determinations  made  by  Peer  Review 
Organizations,  in  accordance  with 
sections  1155  and  1156  of  the  Social 
Security  Act. 

The  Privacy  Act  permits  us  to  disclose 
information  without  consent  of  the 
individual  for  "routine  uses" — that  is, 
disclosure  for  purposes  that  are 
compatible  with  the  purpose  for  which 
we  collect  the  information.  Information 
may  also  be  disclosed  if  required  by  the 
Freedom  of  Information  Act.  The 
proposed  routine  uses  in  the  new  system 
meet  the  compatibility  criteria,  since  the 
information  is  collected  for 
administering  a  hearings  and  appeals 
process  in  accordance  with  Title  XVIII 
and  Part  B  of  Title  XI  of  the  Social 
Security  Act.  We  anticipate  that 


disclosure  under  the  routine  uses  will 
not  result  in  any  unwarranted  adverse 
effects  on  personal  privacy. 

Dated;  September  9.  1987. 

William  L  Roper, 

Administrator.  Health  Care  Financing 
A  dministration. 

09-70-5001 

SYSTEM  name: 

Medicare  Hearings  and  Appeals 
System  (MHAS), 

SECURITY  classification: 

None. 

SYSTEM  location: 

Health  Care  Financing 
Administration,  6325  Security  Boulevard 
(Paper  Media),  Baltimore.  Maryland 
21207.  (Contact  system  manager  for 
location  of  Magnetic  Media 
computerized  records.) 

categories  of  individuals  covered  by  the 
system: 

All  individuals  who  request  a  hearing 
by  an  administrative  law  judge  (ALJ)  or 
appeal  an  AL)  decision  on  cases 
administered  bv  HCFA  pursuant  to 
Titles  XI.  XVIli  and  XIX  of  the  Social 
Security  Act.  as  amended. 

categories  of  records  in  the  system: 

The  system  contains  infonnaticn 
concerning  Medicare  beneficiaries  and 
physicians  and  other  persons  involved 
in  furnishing  services  to  Health 
Insurance  beneficianes.  Information  on 
beneficiaries  may  include:  name, 
address,  SSN,  medical  services, 
equipment,  and  supplies  for  which 
Medicare  reimbursement  is  requested, 
and  material  used  to  determine  amount 
of  benefits  allowable  under  Medicare. 
Information  on  physicians  and  other 
persons  may  include:  name,  address, 
specialty,  identification  number,  medical 
services  for  w-hich  Medicare 
reimbursement  is  requested,  material 
used  to  determine  amount  of  benefits 
allowable  under  Medicare,  and  material 
used  to  determine  whether  a  sanction  or 
suspension  is  warranted. 

authority  for  maintenance  of  the 
system: 

Sections  205, 1155, 1156, 1869.  and 
1872  of  the  Social  Security  Act,  as 
amended. 

purpose  of  the  system: 

The  Hearing  and  Appeals  File 
contains  information  used  in  processing 
the  claimant's  Request  for  Hearing  or 
Appeal;  information  for  the  conduct  of 
the  hearing  or  appeal;  information  the 
Administrative  Law  Judge  uses  to  reach 


a  decision:  and  information  to  reply  to 
future  correspondence. 

routine  uses  of  records  maintained  in 
the  system,  including  categories  of 

USERS  AND  purposes  OF  SUCH  USES: 

Disclosures  may  be  made  to:  (1)  A 
contractor  for  the  purpose  of  collating. 
analyzing,  aggregating  or  otherwise 
refining  or  processing  records  in  this 
system  or  for  developing,  modifying 
and/or  manipulating  ADP  software. 
Data  would  also  be  disclosed  to 
contractors  incidental  to  consultation. 
programming,  operation,  user 
assistance,  or  maintenance  for  an  ADP 
or  telecommunications  system 
containing  or  supporting  records  in  the 
system. 

(2)  A  congressional  office  from  the 
record  of  an  individual  in  response  to  an 
inquiry  from  the  congressional  office  at 
the  request  of  that  individual. 

(3)  To  the  Department  of  Justice,  to  a 
court  or  other  tribunal,  or  to  another 
party  before  such  tribunal,  when 

(a)  HHS,  or  any  component  thereof;  or 

(b)  Any  HHS  employee  in  his  or  her 
official  capacity:  or 

(c)  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States  or  any  agency 
thereof  where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice,  the 
tribunal,  or  the  other  party  is  relevant 
and  necessary  to  the  litigation  and 
would  help  in  the  effective 
representation  of  the  governmental 
party,  provided,  however,  that  in  each 
case,  HHS  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

(4)  The  Department  of  justice  for 
investigation  and  prosecuting  violations 
of  the  Social  Security  Act  to  which 
criminal  penalities  attach,  or  other 
criminal  statues  as  they  pertain  to  the 
Social  Security  Act  programs,  for 
representing  the  Secretary,  and  for 
investigating  issues  of  fraud  by  agency 
officers  or  employees,  or  violation  of 
civil  rights. 

policies  and  practices  for  storing. 

retrieving.  accessing,  retaining  and 
disposing  of  records  in  the  system 

STORAGE: 

Paper  and  magnetic  media. 
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retrievabw-ity: 

RtMords  are  normally  retrieved 
numpncally  by  the  docket  control 
rKimber.  However,  records  will  be  cross- 
ne^Tpnct^d  by  the  beneficiary's  social 
seruntv  number,  physician's  or  other 
inii:v  td'jal's  identification  number,  and 
alphabetically  by  name,  in  order  to 
associate  correspondence. 

SAFEGUARDS: 

a.  .Xjthonzed  Users;  Only  agency 
emr'uiw't'S  and  contractor  personnel 
whose  duties  require  the  use  of 
information  in  the  system.  In  addition, 
such  agency  employees  and  contractor 
personnel  are  advised  that  the 
information  is  confidential  and  of 
criminal  sanctions  for  unauthorized 
disclosure  of  information. 

b.  F'hysical  Safpj^nards:  Records  are 
stored  in  locked  files  or  secured  areas. 
Computer  terminals  are  in  secured 
areas. 

c.  Procedural  Saftauards:  Employees 
who  maintain  records  in  the  system  are 
instructed  to  grant  regular  access  only  to 
authorized  users.  Data  stored  in 
computers  are  accessed  through  the  use 
of  passwords  known  only  to  authorized 
personnel. 

Contractors  who  maintain  records  in 
this  system  are  instructed  to  make  no 
further  disclosure  of  the  records  except 
as  authorized  by  the  system  manager 
and  permitted  b\'  the  Privacy  Act, 
Privacy  .-^ct  language  is  included  in 
contracts  related  to  this  system. 

d.  Implementation  Guidelines: 
Safeguards  are  implemented  in 
accordance  with  all  guidelines  required 
by  the  Department  of  Health  and 
Human  Services.  Saft'guards  for 
automated  records  have  been 
established  in  accordance  with  the 
Department  of  HHS'  Automated  Data 
Processing  Manual.  "Part  6.  ADP  System 
Security." 

RETENTION  AND  DtSPOSAL: 

Records  are  retained  for  10  years  after 
the  last  action  on  the  record. 

SYSTEM  MANAG€!«(S)  AND  ADDRESS: 

Associate  .Administrator 'Office  of 
Associate  .Administrator  of  Operations. 
HiMJth  Care  Financing  Administration. 
Room  742.  East  High  Rise.  6325  Security 
Boulevard.  Baltimore.  Maryland  21207. 

NOTIFICATION  PROCEDURES: 

Inquiries  and  requests  for  system 
records  should  be  addressed  to  the 
system  manager  at  the  address  above. 
The  requestor  must  specify  the  case 
control  number  or  the  claimant's  name 
and  health  insurance  claim  number  or 
provider  number. 


RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedure. 
Requestors  should  also  reasonably 
specify  the  record  contents  being  sought. 
(These  procedures  are  in  accordance 
with  Departmental  Regulations.  45  CFR 
5b.7.) 

CONTESTINQ  RECORD  PROCEDURES: 

Contact  the  system  manager  named 
above,  and  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested.  State  the  reason  for 
contesting  it  (e.g.,  why  it  is  inaccurate, 
irrelevant,  incomplete  or  not  current). 
(These  procedures  are  in  accordance 
with  Departmental  Regulations,  45  CFR 
5b.7.) 
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RECORDS  SOURCE  CATEGORIES: 

HCF.'X  obtains  the  identifying 
information  in  this  system  from  the 
request  for  a  Medicare  hearing  or 
appeal.  Information  in  these  records  are 
obtained  from  Medicare  carrier  or 
intermediary,  or  Peer  Review 
Organization  records. 

SYSTEMS  EXEMPTED  FROM  CERTArtJ 
PROVISIONS  OF  THE  ARTS; 

None.  I 
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Medicare  Program;  Proposed 
Additions  To  and  Detetior^s  From  the 
Current  List  of  Covered  Surgical 
Procedures  for  Ambulatory  Surgical 
Centers;  Correction 

agency:  Health  Care  Financing 

Adni  nistration  (HCFA),  HHS. 
ACTION:  Correction  of  proposed  notice. 

SUMMARY:  This  document  corrects 
technical  errors  that  appeared  in  the 
proposed  notice  that  was  published  in 
the  Federal  Register  on  .August  11.  1987 
(52  FR  29729)  on  proposed  additions  to 
and  deletions  from  the  current  list  of 
covered  surgical  procedures  for 
ambulatory  surgical  centers  (ASCs). 
FOR  FURTHER  INFORMATION  CONTACT: 
Jackie  Greene.  1301]  59"-2989 
SUPPLEMENTARY  INFORMATION:  in 
Federal  Register  document  87-18220 
beginning  on  page  29729,  in  the  issue  of 
August  11. 1987.  make  the  following 
corrections: 

1.  On  page  29730,  in  the  First  column, 
the  second  sentence  of  the  last 
paragraph  should  read  "An  expanded 
list  of  covered  procedures  was 
published  as  a  final  notice  in  the  Federal 
Register  on  Aprd  21,  1987  (52  FR  13176). ' 
The  third  sentence  should  begin  "That 
list  also  deleted  *    *   '". 
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2.  On  page  29730,  in  the  third  column, 
the  heading  for  section  III  should  read 
"III.  Proposed  Deletions  ". 

3.  On  page  29"31,  in  the  first  column, 
the  procedure  codes  and  descriptions 
that  appear  before  "Musculoskeletal" 
should  read  as  follows: 

11401  Excision,  benign  lesion,  except  skin 
tag  (unless  listed  elsewhere],  trunk,  arms 
or  legs;  lesion  diameter  0  6  to  1  0  cm 

11402  lesion  diameter  l.lto  2.0  cm 

11403  lesion  diameter  2.1  to  3  0  cm 

11404  lesion  diameter  3.1  to  4.0  cm 

11421  Excision,  benign  lesion,  except  skin 
tag  (unless  listed  elsewhere),  scalp,  neck, 
hands,  feet,  genitahz,  lesion  diameler  0  6 
to  1.0  cm 

11422  lesion  diameter  M  to  2X)  cm 

11423  lesion  diameter  2,1  to  3.0  cm 

11441  Excision,  other  benign  lesion  (unless 
listed  elsewhere),  face  ears,  eyelids, 
nose,  lips,  mucous  membrane;  lesion 
diameter  0  6  to  IX)  cm 

11442  lesion  diameter  1.1  to  2.0  cm 

11443  lesion  diameter  2.1  to  3X)  cm 

11444  lesion  diameter  3.1  to  4.0  cm 

11600  Excision,  malignant  lesion,  trunk, 
arms,  or  legs:  lesion  diameter  up  to  0.5 
cm 

11601  lesion  diameter  0.6  to  1.0  cm 

11602  lesion  diameter  11  to  2.0  cm 

11603  lesion  diameter  2.1  to  3.0  cm 

11604  lesion  diameter  3.1  to  4.0  cm 

11620  Excision,  malignant  lesion,  scalp, 
neck,  hands,  feet  genitalia;  lesion 
diam.eter  up  to  0.5  cm 

11621  lesion  diameter  0.6  to  1.0  cm 

11622  lesion  d-ameter  11  to  2.0  era 

11623  lesion  diameter  2.1  to  3.0  cm 

11624  lesion  diameter  3.1  to  4.0  cm 

11640  Excision,  malignant  lesion,  face,  ears, 
eyelids,  nose,  lips;  lesion  diameter  up  to 
0.5  cm 

11641  lesion  diameter  0  6  to  10  cm 

11642  lesion  diameter  11  to  2.0  cm 

11643  lesion  diameter  2.1  to  3.0  cm 

11644  lesion  diameter  3  1  to  4.0  cm 
11750     Excision  of  nail  and  nail  matrix. 

partial  or  complete,  (eg.  ingrown  or 
deformed  nail)  for  permanent  removal 

A  correction  has  been  made  to  the 
initial  dimension  of  the  diameters  for 
each  of  these  procedures. 

4.  On  page  29731.  in  the  second 
column,  the  procedure  description  for 
code  45910  should  read  "Dilation  of 
rectal  stricture  (separate  procedure) 
under  anesthesia  other  than  local". 

5.  On  page  29731,  in  the  second 
column,  a  procedure  description  for 
code  53621  is  added  to  read 
"subsequent". 

6.  On  page  29731.  in  the  second 
column,  after  "57400  Dilation  of  vagina 
under  anesthesia  "  and  before 
"Culdoscopy,  diagnostic",  code  "57450  " 
is  added. 

7.  On  page  29731,  in  the  third  column, 
the  material  that  appeared  as  the  last 
paragraph  should  have  appeared  as 
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several  paragrdphs  thdt  should  have 
read  as  follows: 

"The  great  majunly  of  'he  services 
billed  under  these  codes  in  our  available 
claims  data  were  furnished  in  doctors' 
offices.  We  do  net  expect  this  notice  to 
result  in  a  significant  shift  of  site  of 
service,  or  to  result  in  significant 
savings.  Therefore,  we  have  determined 
that  this  proposed  notice  is  not  a  major 
rule,  and  that  a  regulatory  impact 
analysis  is  not  required. 

"B.  Regulatory  Flexibility  Act 

"We  prepare  and  publish  an  initial 
regulatory  flexibility  analysis  consistent 
with  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C.  601  through  612)  for 
proposed  notices  unless  the  Secretary 
certifies  that  the  notice  would  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  For  purposes  of 
the  RF.^,  we  consider  all  ASCs  to  be 
small  entities. 

"As  of  January  1G87,  there  were  682 
ASCs  participating  in  Medicare.  Some  of 
these  centers  specialize,  and  would  be 
affected  only  to  the  extent  that  they 
offer  procedures  proposed  for  deletions. 
Nonetheless,  we  expect  most  ASCs  to 
be  affected  to  some  extent. 

"Our  sife-of-service  data  are  for 
calendar  year  1984.  since  there  are  lags 
due  to  billing,  reporting,  and 
accumulating  data  to  create  usable  files. 
Our  data  show  only  a  small  proportion 
of  all  procedures  being  performed  in 
ASCs.  More  than  75  percent  of  the 
approved  claims  that  were  subm.itted 
under  the  codes  we  propose  to  delete 
were  for  services  furnished  in 
physicians'  offices,  and  less  than  one 
percent  were  for  services  furnished  in 
ASCs.  Although  there  were  fewer  ASCs 
in  1984  than  at  present,  we  do  not 
believe  th^t  these  services  are  being 
frsquer'iy  furnished  in  them,  and  do  not 
expect  ihese  deletions  would  affect  their 
revenues  significantly." 

8.  On  page  29732.  in  the  first  column, 
the  first  sentence  of  the  first  full 
paragraph  should  read  "In  view  of  the 
large  number  of  procedures  being  added 
to  the  list  of  covered  ASC  pr(x;edures 
through  a  notice  published  in  the 
Federal  Register  on  April  21.  1967  (52  FR 
13i:'61.  we  believe  that  affected  ASCs 
would  not  experience  a  significant 
adverse  impact  from  the  proposed 
deletions." 

9.  On  page  29732.  in  the  fiist  column, 
the  lest  paragraph  should  read  "Because 
of  the  large  number  of  pieces  of 
correspondence  we  noimaily  receive  on 
proposed  notices,  we  cannot 
acknowledge  or  respond  to  them 
individually.  However,  we  will  consider 
all  comments  that  are  received  by  the 
end  of  the  comment  period.  -After  review 


of  those  comments,  we  m.ay  decide  to 
proceed  with  either  a  final  notice  or  an 
additional  proposed  notice,  as 
appropriate." 

10.  On  page  29732,  in  the  second 
column,  the  authority  citation  should 
read  "(Sec.  1833(i)(l)  of  the  Social 
Security  Act  (42  U.S.C.  1395l(i)(l);  42 
CFR  416.65))". 

(Sec.  1833(i)(l  j  of  the  Social  Security  Act  (42 
U.S.C.  1395l(i)(l);  42  CFR  416.65)) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.774.  Medicare — 
Suppleirventary  Medical  Insurance  Program) 

Dated:  September  4, 1987. 
Jrtmp*  F.  Trickett, 
Deputy  Assistant  Secretary  for 
Administrative  and  Management  Services. 
[FR  Due.  87-21165  Filed  9-14-87;  8:45  am] 
BtLUNG  CODE  4120-01-H 


Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  F.  of  the  Statement  of 
0:y.inization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services,  Health  Care  Financing 
Administration  (HCFA).  Federa'l 
Register,  Vol.  4G,  No.  22,3,  page  5G928 
and  page  ,5691^9,  dated  Thursday. 
November  19,  1981;  and  Federal 
Register,  Vol.  48.  No.  196,  page  46446 
and  page  46447,  dated  Wednesday, 
October  12.  1933)  is  amended  to  reflect  a 
reorganization  within  Region  III  and 
Region  VlII,  Office  of  the  Associate 
-Administrator  for  Operations  (AAO). 
Both  Regionel  Offices  are  in  the  process 
of  reorganizing  from  a  functional 
structure  to  a  program  structure  with 
respect  to  the  administration  cf 
Medicare  and  Medicaid.  The 
reorganizations  are  pilot  tersts  which 
are  targeted  to  be  up  to  2  years  in 
duration.  This  reorganization  eliminates 
Lhe  current  Divisions  of  Program 
Operations  and  Financial  Operations  in 
Regions  Hi  and  VIII  and  replaces  them 
with  the  Division  of  Medicaid  and  Lhe 
Division  of  Medicare. 

The  specific  amendments  to  Part  F. 
are  described  beiow: 

•  Section  FP.2G.D..  Office  of  the 
Regional  Administrator  iFPD{I-X)).  is 
amended  bv  changing  the  administrative 
code  from  iFPD(I-X)]  to  (FPD[1.  II,  IV- 

v:i,  IX,  xj), 

•  Section  FP.20.D.3.,  Division  of 
Financial  Opsratior.s  !FPD(I-X|C!.  is 
amended  by  changing  the  administrative 
code  from  (FPD(I-X)C)  to  (FPD(I,  II,  VII, 
IV-IX,  X)C)). 

•  Section  FP.20.D.4.,  Division  of 
Program  Operations  (FPDf!-X)D).  is 
amended  by  changing  the  adnunistrative 


code  from  (FPD{I-X)D)  to  (FPD(I,  II.  IV- 
VII,  IX,  X)D). 

•  Section  FP.20.D.,  the  Office  of  the 
Regional  Administrator  (FPD(I.  II.  IV- 
VII,  IX,  X)J,  is  further  amended  by 
adding  the  following  two  new 
organizational  components.  The  new 
components  should  be  placed  directly 
after  Section  FP.20.D.4.,  Division  of 
Program  Operations  (FTD(I,  II,  IV- VII, 
IX,  X).  The  new  components  will 
become  FP.20D.5.,  Division  of  Medicaid, 
and  FP.20  D.6.,  Division  of  Mediare.  The 
new  functional  statements  read  as 
follows: 

5.  Division  of  Medicaid  (FPD(III.  VIIIJE) 

Under  the  direction  of  the  HCFA 
Regional  Administrator,  plans,  manages, 
and  provides  Federal  leadership  to  Slate 
agencies  in  program  implementation, 
maintenance,  and  the  regulatory  review 
of  State  Medicaid  program  management 
5ctivites  under  Title  XIX  of  the  Social 
Security  Act  and  assures  the  propriety 
of  Federal  expenditures.  Provides 
consultation  and  guidance  to  States  on 
appropriate  matters  including 
interpretation  of  Federal  requirements, 
options  available  to  States  under  these 
requirements,  and  information  on 
practices  in  other  States.  Maintains  day- 
to-day  liaison  with  State  agencies  and 
monitors  their  Medicaid  program 
activities  and  practices  by  conducting 
periodic  program  managment  and 
financial  reviews  to  assure  State 
adherence  to  Fede.-^al  law  and 
regulations.  Reviews,  approves,  and 
maintains  official  State  plans  and  plan 
amendments  for  medical  assistance. 
Provides  consultation  to  States  in  the 
administration  of  the  amount,  duration, 
scope,  and  reimbursement  of  health 
services  available  under  the  State 
program.  Reviews,  approves,  and 
monitors  State  reimbursement  systems 
and  determines  the  allowability  or  non- 
allowability  of  claims  for  Federal 
financial  participation:  and  where  State 
expenditures  have  not  been  in 
accordance  with  Federal  requirements, 
takes  action  to  disallow  such  claims. 
Stimulates  State  action  toward 
achievement  of  selected  program 
objectives  and  monitors  their  progress. 
Reviews  States'  quarterly  estimates  of 
expenditures  under  the  Medicaid 
program  and  recommends  the  amount  to 
be  estimated  in  the  quartely  grants. 
Reviews  St.^tes'  quarterly  statements  of 
expenditures  and  recommends 
appropriate  action  on  amounts  claimed. 
Defers  reimbursement  action  on 
questionable  State  claims,  reviews  the 
cliams  for  allowability,  and  recommends 
appropriate  acnon.  Issues  orders 
suspending  Federal  Financial 
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Participation  on  behalf  of  State 
payments  to  Title  XIX  provider 
institutions  and  the  revocation  of  such 
suspension  orders.  Supports,  evaluates, 
and  provides  advice  on  State 
managment  information  and  claims 
payment  systems.  Implements  Title  XIX 
special  initiatives,  such  as  Prepaid 
Health  Plans,  Health  Maintenance 
Organizations,  and  other  special  or 
experimental  programs,  and  operation  of 
major  management  initiatives  such  as 
quality  control.  Where  appropriate, 
provides  an  opportunity  for  State  input 
to  operational  plans,  policy,  regulations, 
legislation,  and  budget  form.ulation. 
Responds  to  beneficiary.  Congressional, 
provider,  and  public  inquiries 
concerning  Medicaid  issues  and  takes 
appropriate  action  on  individual  case 
situations.  Accepts  and  responds  to 
Freedom  of  Information  Act  requests 
and  on  matters  concerning  the  Privacy 
Act.  Supports  HCFA  headquarters  in 
activities  concerning  research  and 
demonsi.ation  projects. 

6.  Division  of  Medicare  (FPD(1II,  VIII)F) 

Under  the  direction  of  the  HCFA 

Regional  Administrator,  assures  the 
effective  administration  of  the  Medicare 
prngram  through  the  day-to-day  working 
relationship  with  Medicare  contractors, 
providers,  physicians,  the  Social 
Security  Administration  (S3A)  regional 
office  and  district  office  personnel, 
elements  of  the  Office  of  the  Inspector 
General  and  other  organizations  and 
individuals  concerned  with  program 
operations.  Assures  continuing 
surveillance  and  appraisal  of  Medicare 
contractors  in  the  administration  of 
health  insurance  provisions.  Identifies 
problems  and  initiates  action  to  ensure 
contractor  adherence  to  national 
Medicare  policy  and  procedures.  Directs 
Medicare  regional  financial 
management  activities.  Directs  a 
program  of  in-depth  reviews  to  evaluate 
the  effectiveness  of  the  Medicare 
program.  Conducts  quality  assurance 
programs  and  onsite  performance 
appraisals  and  analyzes  statistical 
performance  reports.  Negotiates  and 
approves  contractor  budget 
modifications  to  budget  allotments  and 
final  cost  settlements.  Coordinates  day- 
to-day  contractor  financial  m.anagement 
activities.  Reviews  and  approves  certain 
subcontracts  and  leases,  and  monitors 
banking  activities  and  evaluates  the  cost 
allocation  procedures  of  contractors. 
Conducts  contractor  appraisals. 
Interprets  HCFA's  institutional 
reimbursement  policies.  Relates 
appropriately  to  elements  of  SSA, 
providing  consultation  on  Medicare 
program  matters  and  any  other  activity 
necessary  to  achieve  program 


objectives.  Provides  direction  to 
Medicare  contractors  in  carrying  out 
their  responsibilities  for  interfacing  with 
Peer  Review  Organizations.  Establishes 
and  maintains  liaison  with  organizations 
representing  health  care  professionals, 
providers  of  health  care  services,  and 
program  beneficiaries.  Takes  necessary 
action  on  matters  relating  to  the 
Freedom  of  Information  Act  and  the 
Privacy  Act.  Performs  regional 
responsibilities  relating  to  experimental 
and  demonstration  projects.  Assumes 
responsibility  for  program  training  and 
assures  timely  responses  to 
Congressional  and  public  inquiries. 
Relates  appropriately  to  central  office 
components  such  as  providing  feedback 
on  operations,  activities,  and  problems, 
and  by  providing  regional  perspectives 
in  the  development  of  Agency  policies, 
objectives,  and  work  plans.  In 
coordination  with  the  Division  of 
Medicaid,  handles  inter-program 
activities  such  as  the  Medicare  buy-in 
for  Medicaid  beneficiaries. 

Bartlett  S.  Fleming, 

Associate  Administrator  for  Management  and 
Support  Services. 

Date:  August  24. 1987. 
|FR  Doc.  87-21198  Filed  9-14-87;  8:45  am) 

BILLING  CODE  4120-03-U 


Public  Health!  Service 

National  Toxicology  Program;  Board 
of  Scientific  Counselors  Meetings 

As  part  of  an  effort  to  earlier  inform 
the  public  and  allow  interested  parties 
to  comment  or  obtain  information  on 
toxicology  and  carcinogenesis  studies 
prior  to  public  peer  review,  the  National 
Toxicology  Program  (NTP)  will 
announce  in  the  Federal  Register  six  to 
eight  weeks  ia  advance  a  list  of  the  draft 
Technical  Reports  to  be  reviewed  at  the 
upcoming  meeting  of  the  NTP  Board  of 
Scientific  Counselors  Technical  Reports 
Review  Subcommittee  and  associated 
ad  hoc  Panel  of  Experts  (Peer  Review 
Panel).  In  the  same  announcement  a 
tentative  listing  of  Technical  Reports 
will  be  given  for  the  subsequent  meeting 
of  the  Peer  Review  Panel;  in  this  case, 
February  or  March  1988  (an  exact  date 
has  not  been  established. 

Additionally,  in  a  separate  issue  of 
the  Federal  Register,  the  NTP  will 
furnish  a  listing  of  draft  Technical 
Reports  projected  for  evaluation  by  the 
Peer  Review  Panel  during  the  period 
November  1987  through  February/ 
March.  1989. 

Those  interested  in  having  detailed 
information  about  any  of  the  studies 
listed  herein  or  wanting  to  provide  input 


should  contact  the  responsible  NTP  staff 
scientist  as  early  as  possible  by 
telephone  or  by  mail  to:  NIEHS/.NTP. 
P.O.  Box  12233.  Research  Triangle  Park, 
North  Carolina  27709.  The  staff 
scientists  would  welcome  receiving 
toxicology  and  carcinogenesis  data  from 
completed,  ongoing  or  planned  studies 
by  others  as  well  as  current  production 
data,  human  exposure  information,  and 
use  and  use  patterns. 

Meeting  of  November  6, 1987 

Pursuant  to  Pub.  L.  92-463.  notice  is 
given  of  the  next  meeting  of  the  NTP 
Peer  Review  Panel  on  November  6.  1987, 
in  the  Conference  Center,  Building  101, 
South  Campus,  National  Institute  of 
Environmental  Health  Sciences,  111 
Alexander  Drive,  Research  Triangle 
Park,  North  Carolina.  The  meeting  will 
begin  at  9:00  a.m.  and  is  open  to  the 
public.  The  primary  agenda  topic  is  to 
peer  review  draft  Technical  Reports  of 
long-term  toxicology  and  carcinogenesis 
studies  from  the  National  Toxicology 
Program. 

Draft  technical  reports  of  studies  on 
the  following  chemicals  (listed  in 
alphabetical  order  with  Chemical 
Abstracts  Service  registry  numbers. 
routes  of  administration  and  NTP  staff 
scientists)  are  tentatively  scheduled  to 
be  peer  reviewed  on  November  6.  All 
studies  were  done  using  Fischer  344  rats 
and/or  B6C3Fi  mice.  The  order  of 
presentation  will  be  made  available  at  a 
later  date. 


Chemical  (CAS 

Boule  ol 
adiKinistra- 

IKKI 

Stall  scientist 

resisiry  No ) 

(telephone  No ) 

Benzyl  Alcohol  (100- 

Gavage  

Or  M  P  Dieter 

51-61 

(919-541-3369) 

lodmated  Glycetol 

Gavage  

O  J  E   French 

(S634-39-9) 

(919-541-7790) 

D-Umooene  (SM*- 

Gavage 

O  C  W  Jameson 

27-5). 

(919-541-4096) 

Methyl  Dopa 

Foe< 

Or  J  K   Dunntck 

Sesqmhydfala 

(919-541-4811). 

(41372-08-1) 

fluxarsone  (121-19- 

Foo( ,.., 

Or.  K.  M.  Abdo  (919- 

7) 

541-7819) 

Fee< 

Or  D  D  Dierz  (919- 

Hydrochloride  (64- 

541-2272) 

75-5) 

TnbroiDomemane 

Gavl 

ae 

Or.  R  L  Melnick 

(Bromolorm)  (75- 

(919-541-4142) 

25-2) 

UM  I 


Persons  wanting  to  make  a  short 
presentation  regarding  a  particular 
Technical  Report  or  concept  during  the 
public  comment  periods  should  notify 
the  Executive  Secretary  and  provide  a 
written  copy  in  advance  of  the  meeting 
so  copies  can  be  made  and  distributed 
to  all  Panel  members,  staff  and 
attendees. 

Meeting  of  Februarj  /March  1988 

Draft  technical  reports  of  studies  on 
the  following  chemicals  are  tentatively 
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expected  to  be  peer  reviewed  in 
February  or  March  of  1988,  All  studies 
were  done  using  Fischer  344  rats  and/or 
B6C3Fi  mice. 


Cliemtcal  (CAS 
regtslry  No.) 


p-Chkxoandtne  (106- 

47-8) 
2.4-Oichlorophenol 

(120-«3  2) 
l3i<t<ethoxane  (829- 

00-2) 
N.N'Dimethytaniline 

(121-69-7) 
D'p^erthvdtanir* 

H»orocnio»iOe 

(147-24-0) 
EtHyl  RtomOe  (74- 

96-4) 
Elhyi  Chloride  (75- 

00-3) 
Furosefnide  (54-31- 

9) 
Hexactiloroett^ane 

(67-72-1) 
Hydrochiorothiaztd© 

(58-93-5) 
8  Methoxypsofaten 

(298-81-7) 
N-Methy1olacrytan»de 

(924-42-5) 
Peniachtorophenot 

DoKdcide  EC-7  arid 

Tectmical  (87-86- 

5) 


F^ouleot 

admnslra- 

tion 

(Savage 

Feed 

Gavage 

Gavage 
Feed. 

Inhaialiofi 

inhaJatJon 

Feed..- 

Gevage 

Feed 

Gavage 

(Savage 
Feed..... 


Stttt  scientist 
(telephone  No) 


Of  R  S  ChhabfB 

(919-541-3386) 
O  R  L  Melmc* 

(919-541-4142) 
Or  K  M  Atido  (919- 

541-7819) 
Df  K   M  Abdo  (919- 

541-7819) 
Df  R   L  Melrech 

(919-541-4142) 

t>  J.  M  BoycroM 

(919-541-2788) 
Dr  J  H  Hoycrot 

(919-541-2788) 
O  J   R  Bochef 

(919-541-4532). 
Dr  W  C  Eastm 

(919-541- 7&J1) 
O  J   R   Bocher 

(919-541-4532) 
Dr   J   K   DurWKk 

(919-541-4811) 
Dr  J  R  Bucher 

(919-541-4532) 
Dr.  E   E   McConnen 

(919-541-3267) 


An  updated  announcement  for  these 

scheduled  technical  reports  will  appear 
in  the  Federal  Register  six  to  eight 
weeks  prior  to  the  meeting. 

The  Executive  S<^creiary,  Dr  Larry  G. 
Hart,  National  Toxicologv  Program, "P.O. 
Bnv  12233.  Research  Triangle  Park, 
North  Carolina  27709,  telephone  (919- 
541-3971).  FTS  (629-3971),  will  furnish 
final  agenda,  a  roster  of  subcommittee 
and  panel  members,  and  other  program 
information  prior  to  a  meeting,  and 
summary  minutes  subsequent  to  a 
meeting. 

Date:  September  4,  1987. 
David  P.  Rail,  M.D., 

Director.  Natiunal  Toxicology  Program. 
|FR  Doc  87-21176  Filed  »-14-87:  8:45  am) 
BILLING  CODE  4140-01-<M 


Statement  of  Organization,  Functions, 
and  Delegations  of  Authority;  Food 
and  Drug  Administration 

Part  H.  Chapter  HF  (Food  and  Drug 
Administration)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (35  FR  3685.  February  25.  19"0, 
as  amended  most  recently  in  pertinent 
part  at  50  FR  51606.  Decembpr  18,  1985) 
is  amended  to  reflect  organizational 
changes  in  the  Food  and  Drug 
Administration  (F"DA). 

FDA  is  transferring  the  physical 
security  function  from  the  Division  of 
Ethics  and  Program  Integrity  (DEPI)  to 


the  Division  of  Management  Services. 
Office  of  Management  and  Operations, 
Office  of  the  Commissioner.  FDA  is  also 
establishing  a  liaison  function  in  DEPI  to 
clarify  their  existing  relationship  with 
the  Office  of  the  Inspector  General. 
Section  HF-B.  Organization  and 
Functions  is  amended  as  follows: 

1.  Delete  subparagraph  (h-2).  Division 
of  Management  Sen,' ices  (HFA75]  and 
insert  a  new  subparagraph  (h-2), 
Division  of  Management  Services 
(HFA75)  reading  as  follows: 

(h-2)  Division  of  Management 
Services  (HFA75).  Provides  leadership 
and  guidance  to  Headquarters  staff 
offices,  Headquarters  operating 
activities,  and  field  activities  for  all 
management  services  programs 
including,  but  not  limited  to,  personal 
property  management  and 
accountability,  physical  security,  real 
property  management,  space 
management  and  utilization, 
occupational  safety  and  health 
management,  environmental  health, 
construction,  leasing,  and  engineering 
services,  graphic  arts,  printing  and 
reproduction,  microform  management, 
mail  and  files. 

Develops  and  conducts  management 
programs  in  directives  management, 
reports  and  forms  management,  records 
and  correspondence  management,  and 
other  management  areas  as  assigned. 

Responsible  for  maintaining  effective 
liaison  with  the  Government  Printing 
Office  and  for  the  centralized  clearance 
and  coordination  of  all  printing  and 
publication  services. 

Coordinates  the  development  of 
Agencywide  policies  and  procedures  for 
such  services:  plans,  executes, 
evaluates,  and  adjusts  efforts  in  these 
activities. 

2.  Delete  subparagraph  (h-7).  Division 
of  Ethics  and  Program  Integrity  (HFA72) 
and  insert  a  new  subparagraph  |h-7), 
Division  of  Ethics  and  Program  Integrity 
(HFA72)  reading  as  follows: 

(h-7)  Division  of  Ethics  and  Program 
Interity  (HFA72).  Directs  and 
coordinates  a  multidiscipiine  team  of 
administrative  and/or  program 
specialists  who  conduct  scheduled 
reviews  of  FD.^  Headquarters  and  field 
components  to  determine  adherence  to 
existing  managerial  policy  and 
practices;  assures  that  recommendations 
resulting  from  the  review  findings  are 
implemented. 

Directs  FDA's  personnel  security 
program  and  provides  professional 
leadership  and  authoritative  guidance  in 
these  areas.  Formulates  policy  and 
procedures  necessary  to  maintain  the 
integrity  of  privileged  information 
submitted  by  industry. 


Provides  a  centralized  Agencywide 
investigative  capability  for  top 
management. 

Implements  internal  control  reviews 
in  accordance  with  OMB  guidelines. 

Directs  the  formulation  of  FDA 
policies  and  procedures  concerning 
conflicts  of  interest  and  employee 
associations  with  regulated  in(juslries. 
review  financial  interest  including 
outside  activities  of  FDA  employees, 
decides  conflict  of  interest  issues  and 
counsels  and  train  employees  on  the 
avoidance  of  conflicts  of  interests. 

Acts  as  FDA  liaison  with  the  Office  of 
the  Inspector  General  (OIG)  regarding 
audits.  Coordinates  preparations  of  FDA 
responses  to  OIG  audit  findings,  and 
monitors  implementation  of  FDA 
responses. 

Date:  September  2, 1987. 
Wilford  ].  Forbush, 

Director.  Office  of  Management.  PHS. 
FR  Doc.  87-21200  Filed  9-14-87;  8:45  am) 
BILU^«5  CODE  4160-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

1  WY-O30-87-5101-O9-XKAB1 

Assist  in  Preparation  of  Environmental 
Statements;  Pacific  Power  &  Liglit  Co.; 
Scoping  Meetings 

agency:  Bureau  of  Land  Management 

(BLM),  Interior. 

action:  Notice  of  public  scoping 
meetings  to  assist  in  preparing  an 
environmental  assessment  (EA)  for  a 
230-KV  transmission  line  in  central  and 
southwestern  Wyoming  by  Pacific 
Power  and  Light  Company. 

SUMMARY:  Three  public  scoping 
meetings  are  scheduled  to  assist  in 
identifying  issues  or  concerns  to  be 
addressed  during  the  preparation  of  an 
EA  analyzing  the  impacts  of  building 
approximately  116  miles  of  230-KV 
transmission  line  in  two  separate 
phases.  The  first  phase  is  from  Spence 
to  Bairoil.  Wyoming  and  is  43  miles  long. 
The  second  phase  is  from  Bairoil. 
Wyoming  to  the  Jim  Bridger  power  plant 
east  of  Rock  Springs.  Wyoming,  and 
which  is  approximately  73  miles  long. 
DATES:  The  meetings  are  as  follows: 
October  19,  1987—7:00  p.m. 
Natrona  County  Public  Library. 

Crawford  Room,  307  East  2nd, 

Casper.  Wyoming 
October  20,  1987—7:00  p.m. 
White  Mountain  Library,  2935 

Sweetwater  Drive.  Rock  Springs. 

Wyoming 
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October  21.  1987—7:00  p.m, 

Fremont  County  Public  Library. 
Cdrnegie  Room.  451  N.  2nd  Street, 
Lander,  Wyoming. 

FOR  FURTHER  INFORMATION:  For 

further  information  contact  one  of  the 

following  BLM  Offices; 

R.iwlms  District.  1300  Third  Street.  P.O. 

Box  670.  Rawlins.  WY  82301.  (307) 

324-7171.  Attn;  Mary  Manson 
Casper  District,  1701  East  E  Street, 

Casper,  WY  82601.  (307)  261-5101, 

Attn;  Glen  Nebeker 
Rock  Springs  District.  P.O.  Box  1170. 

Rock  Springs,  WY  82902,  (307)  362- 

6422 

Written  comments  should  be 
addressed  to  the  Rawlins  District  Office. 
In  order  for  them  to  be  considered  in  the 
scope  of  the  EA.  they  should  be  received 
no  later  than  October  30.  1987. 

SUPPLEMENTARY  INFORMATION:  Pacific 
Power  and  Light  is  proposing  to  build  a 
230-KV  transmission  line  in  two 
separate  phases  in  south  central 
Wyoming.  Counties  which  could  be 
affected  include;  Carbon.  Natrona,  and 
Sweetwater. 

Both  sections  of  transmission  line  will 
consist  of  2-pole,  H-frame  wood 
structures  approximately  80  feet  in 
height,  80  feet  ruling  span,  and  right-of- 
way  width  100  feet  for  a  30-year  period 
Once  completed,  Phase  I  will  provide  a 
second  feed  from  the  Dave  Johnson 
Power  Plant  to  AMOCO's  Bairoil  Plant. 
It  will  also  provide  various  switching 
and  transfer  capabilities.  Phase  11  will 
provide  three  possible  feeds  to  AMOCO, 
dnd  reinforce  the  230-KV  system. 

PP«<L  will  prepare  the  F.A  for  BLM. 
The  EA  will  analyze  the  impacts  of 
building  the  transmission  line  and 
operating  its  switching  and  transfer 
c<ipabilities. 

When  the  EA  is  completed,  notice  of 
Its  availability  for  review  will  be 
published.  The  public  review  period  will 
be  30  days.  Any  comments  received 
during  that  time  will  be  taken  into 
t.onsideration  before  a  decision  is  made 
and  a  FONSI  is  prepared. 

If  during  the  scoping  or  preparation  of 
the  EA.  either  significant  impacts  are 
identified  or  significant  controversy 
develops,  the  document  will  be 
converted  to  and  issued  as  a  draft 
enMronmental  impact  statement  (F.IS) 
and  the  process  would  proceed 
following  normal  EIS  procedures.  This 
would  include  a  45  day  comment  period 
and  the  preparation  of  a  final  EIS. 
Richard  Bastin, 
n.  ■,:'\  !  Manoi^f>r. 
IFR  Doc  87-21204  Filed  ^14-8";  8  45  am) 
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[A2-040-07-4212-12;  A  22977] 

Realty  Action;  Segregation  of  Federal 
Mineral  Estate,  Graham  County,  AZ 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  realty  action; 

Segregation  of  Federal  mineral  estate, 

Graham  County,  Arizona. 

summary:  The  following  lands  have 
been  examined  and  identified  as 
potentially  suitable  for  a  mineral 
exchange  with  the  State  of  Arizona: 

Gila  and  Sail  River  Meridian,  .^rizona 

T,  7S.R  25  E.. 

Sec.  24.  ,NW'-4.MF.V4. 

Containing  40  acres,  more  or  less. 

The  surface  estate  belongs  to  the 
State  of  Arizona  and  the  subsurface 
belongs  to  the  United  States.  The  land  is 
being  considered  for  a  mineral  exchange 
with  the  Arizona  State  Land 
Department. 

Publication  of  this  notice  in  the 
Federal  Register  segregates  the 
subsurface  estate  from  the  operation  of 
the  mining  laws.  The  segregative  effect 
will  end  upon  issuance  of  a  patent  or 
two  years  from  the  date  of  the 
publication,  whichever  occurs  first. 
date:  For  a  period  of  up  to  and 
including  October  30,  1987.  interested 
parties  may  submit  comments  to  the 
District  Manager  at  425  E.  4th  Street, 
Safford.  Arizona  85546.  Any  adverse 
comments  will  be  evaluated  by  the  State 
Director,  who  may  sustain,  vacate  of 
modify  this  realty  action  and  issue  a 
final  determination.  In  the  absence  of 
any  action  by  the  State  Director,  this 
realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

SUPPLEMENTARY  INFORMATION:  Detailed 
information  concerning  this  action  may 
be  obtained  from  the  Safford  District 
Office  or  by  calling  (602)  428-4040 
during  the  office  hours  7:45  a.m.  to  4:15 
p.m.  MST. 

Vernon  L.  Saline^ 

Acting  District  Manager. 

Date:  September  4, 1987. 
[FR  Doc.  87-21134  Filed  9--14-87;  8:45  amj 
BILUNQ  COO£  ♦310-37-l(l 


36  CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  U.S  Department  of  the  interior, 
Washington,  DC  20243.  Written 
comments  should  be  submitted  by 
September  30,  1987. 
Carol  D.  Shull. 
Chief  of  Registration.  National  Register. 

Alabama 

Hale  County 

Gallion.  Hatch.  Alfred  Place  at  Areola.  Rt.  1, 
Hale  Co.  Rd  #2 


National  Park  Service 

National  Register  of  Historic  Places; 
Pending  Nominations;  Alabama  et  al. 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before 
September  5, 1987.  Pursuant  to  §  60.13  of 


Jefferson  County 

Birminjiham.  Reed.  William.  House.  888  Twin 
Lake  Dr. 

Connecticut 

Hartford  County 

Newington,  Kellogg.  General  Martin.  House, 
679  Willard  .^ve, 

New  London  County 

Ledyard.  Applewood  Farm.  528  Colonel 
Ledyard  Hwy 

District  of  Columbia 

Washington,  Brodhead-Bell-Morton  Mansion. 
1500  Rhode  Island  Ave  .  NW. 

Indiana 

Posey  County  ' 

Poseyville,  Bozeman-Waters  National  Bank, 
19  W.  Main  St. 


Randolph  County 

Union.  Kerry.  William,  House,  501  N. 
Columbia  St. 

Louisiana 
St.  Charles  County 
Kenner  and  Kugler  Cemeteries  Archeological 
District 

Massachusetts 

Barnstable  County 

Provmcetown,  US  Post  Office-Provincetown 

Main,  217  Commercial  St. 
Yarmouth,  Northside  Historic  District.  US  6A 

between  Barnstable- Yarmouth  town  line  & 

White  Brock 


Berkshire  County 

Mt.  Washington.  Osborn.  Benjamin,  House, 

West  St..  E  on  private  Rd. 
Tyringham,  Tyrmgham  Shaker  Settlement 

Historic  District.  Jerusalem  Rd. 

Bristol  County 

Attleboro,  US  Post  Office-.Mtleboro  Main,  75 
Park  St. 

Hampden  County 

Chicopee.  Page,  Thomas  D..  House.  105  East 
St. 


U  Ml 
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Middlesex  Countv 

Winchester,  L'S  Post  Office-Winchester 
Mam.  48  Waterfield  Rd. 

Plymouth  County 

Middleborough.  US  Post  Office- 
Middleborough  Main,  90  Center  St. 

Suffolk  County 

Boston,  Bunker  Hill  School.  65  Baldwin  St. 

Worcester  County 

Millbury.  US  Post  Office-Millbury  Mam  1 1 9 
Elm  St. 

New  (ereey 
Gloucester  County 

Williamstown.  Free  Library  and  Reading 
Room-  Wiliiamstown  Memorial  Library 
405  S.  Main  St. 

Middlesex  County 

.Middlesex.  White,  foseph  and  Minnie,  House, 
243  Hazelwood  Ave. 

North  Carolina 

Bladen  County 

White  Oak  vicmity,  Desserette.  SW  side  of 
SR  1320  near  jet.  with  SR  1318 

W'ake  County 

Raleigh.  Oakwood Historic  District 

(Boundary  Increase  J.  E  side  of  Lindfn  Ave 
&  N  side  of  700  blk.  E.  Lane  St 

North  Dakota 
Bottineau  County 

Bottineau  &  Carbury  vicinity.  Crogen.  Ole, 
Farm  District  4  mi.  NW  of  Bottineau 

Dickey  County 

Oakes,  Klein  and  Sutwar  Block  (Cakes 

MPS).  419  Main  Ave. 
Oakes.  .\oonan.  Walter  T .  House  (Oakes 

A/PS;  215  S,  Seventh  St 
Oakes,  Oakes  Notional  Bank  Block  (Oakes 

MPSI.  501  Main  Ave. 

Foster  County 

Carrington  vicinity.  Hall.  Ralph.  Farm 

District.  N  of  Carrington  on  W  Side  of 
Burlington  Northern  RR  tracks 

Griggs  County 

Cooperslown,  .Morthern  Lights  Masonic 

Lodge.  .Ninth  St. 

McHenry  County 

Kief.  Liberty  Baptist  Church  (Ukrainian 
Immigration  Dwellings  and  Churches  in 
North  Dakota  from  Earh  Settlement  Until 
the  Depression  MPS).  Fifth  &  Christina  Sts. 

McLean  County 

Butte  vicinity.  Semevolos  Farm  (Ukrainian 
Immigrant  Dwellings  and  Churches  in 
North  Dakota  from  Earh  Settlement  Until 
the  Depression  MPS).  SE  of  Butte 

Ransom  County 

Lisbon.  Bradford  Hotel.  IB  Fourth  Ave  ,  VV. 

Tennessee 

Maury  County 

Columbia  vicinity.  Kennedy,  fames.  House. 
Rogers  Ford  Rd. 


Wisconsin 
Milwaukee  County 

Milwaukee.  Salem  Evangelical  Church  1025 
&  1037  S.  Eleventh  St. 

Waukesha  County 

.Mukwonago.  United  Unitarian  and 
Universalist  Church,  216  Main  St. 
|FR  Doc.  87-21210  Filed  9-14-87;  8:45  am| 
BILLING  CODE  431&.70-M 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

Meeting;  Advisory  Committee  on 
Voluntary  Foreign  Aid 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  notice  is  hereby  given  of 
a  meeting  of  the  Advisory  Committee  on 
Voluntary  Foreign  Aid  (ACVFA)  on  the 
theme:  "PVO  Effectiveness  at  Creating 
and  Maintaining  Sustainable 
Development."  This  is  one  of  a  series  of 
meetings  exploring  various  aspects  of 
"PVO  Effectiveness"  delineating  cases 
and  strategies  for  enhancing  PVOs' 
work  as  agents  of  development-  The 
meeting  will  be  one  day:  Tuesday. 
September  22nd  from  9:00  a.m.  to  5:00 
p.m.  in  Room  1107.\S.  To  enter  the 
building  use  C  Street  (Diplomatic 
Entrance)  between  21st  and  23rd  Streets. 
NW.,  Washington.  DC 

Tuesday  September  22, 1987 

The  meeting  is  free  and  open  to  the 
public.  However.  Notification  by 
September  18.  1987  Through  Advisory 
Cornmittee  Headquarters  is  required  by 
the  Department  of  State  for  security 
reasons. 

9:00  am. — Welcoming  Remarks:  Morgan 

Williams.  ACVFA  Chairman 
9:30  a.m.— Overview  of  PVO 

Suslainability 
10:30  a.m. — Panel  Discussion  on 

Sustainability,  A. ID  Representative, 

PVO  Representative,  LDC 

Representative 
12:00  p.m.— Lunch 
2:00  p.m.  Panel  Discussion  based  on  PVO 

project  evaluations  by  the 

International  Science  and  Technology 

Institute 
3:30  p  m. — Committee  Discussion  of 

Issues 
5:00  p.m. — Adjourn. 

There  will  be  A.I.D.  representatives  at 
the  meeting.  Any  interested  person  mav 
attend,  request  to  appear  before,  or  file" 
statements  with  the  Advisory 
Committee.  Written  statements  should 


be  filed  prior  to  the  meeting  and  should 
bs  available  in  twenty  five  (25)  copies. 

Persons  wishing  to  attend  the  meeting 
must  call  (703)  235-1684.  or  write,  no 
later  than  September  18.  to  arrange 
entrance  to  the  Department  of  State 
Building.  The  address  is:  The  Advisory 
Committee  on  Voluntary  Foreign  Aid. 
Room  250.  SA-8.  Agency  for 
International  Development.  Washington, 
DC  20523. 

Date:  September  3. 1987. 
Karen  Poe, 

.Acting  Director.  Office  of  Private  and 
Voluntary  Cooperation.  Bureau  for  Food  for 
Peace  and  Voluntary  Assistance. 
|FR  Doc.  87-21147  Filed  9-14-87:  8:45  am) 
BKJJNG  COOC  (Ite-OI-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Ex  Parte  No.  328] 

Investigation  of  Tank  Car  Allowance 
System 

AGENCY:  Interstate  Commerce 
Commission. 

action:  .Notice  of  postponement  of  the 

meeting  of  the  Joint  Negotiating 
Committee  (I-NC)  scheduled  for 
September  14,  1987. 

summary:  As  published  in  52  PR  29449 

(August  7, 1987).  the  JNC  was  scheduled 
to  reconvene  to  negotiate  changes  to  the 
mileage  allowance  formula,  equalization 
rule,  and  other  related  matters  in  light  of 
the  Commissions  decision  in  No.  35404. 
General  American  Transp.  Corp.  v. 
Indiana  Harbor  Belt  Railroad  Co..  et  al. 
(not  printed),  served  March  12. 1987. 
This  notice  is  to  inform  all  interested 
parties  that  the  scheduled  September  14, 
1987  meeting  has  been  postponed 
indefinitely. 

This  action  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  energy  conservation. 

Decided:  September  8.  1987. 

By  the  Commission.  Jane  F.  Mackall. 
Director.  Office  of  Proceedings. 
Kathleen  M.  King, 
Acting  Secretary. 
[PR  Doc.  87-21157  Filed  9-14-67;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Pollution  Control;  Lodging  of  Consent 
Decree;  B.F.  Goodrich  Co. 

In  accordance  with  Departmental 
policy.  28  CFR  50.7,  notice  is  hereby 


BEST  COPY  AVAILABLE 


given  that  on  August  26.  1987.  a 
proposed  consent  decree  in  United 
States  V.  B.F.  Goodrich  Co.,  Civil  Action 
No.  C83-0456L(A).  was  lodged  with  the 
United  Stales  District  Court  for  the 
Western  District  of  Kentucky.  The 
ciimplainl  filed  by  the  United  States 
iilleged  violations  of  the  Clean  Air  Act 
by  defendant  due  to  emissions  of  vinyl 
chloride  from  defendant's  polyvinyl 
chloride  plant  in  Louisville,  Kentucky. 
The  consent  decree  provides  for 
payment  of  a  civil  penalty  and  for 
injunctive  relief  to  restrain  further 
\iolalions  of  the  Act. 

The  Department  of  justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  justice,  Washington.  DC 
20530,  and  should  refer  to  United  Stales 
V.  B.F.  Goodrich  Co..  D.].  Ref.  No.  90-5- 
2-1^53.  The  proposed  consent  decree 
may  be  examined  at  the  office  of  the 
United  States  Attorney.  Room  211,  U.S. 
Post  Office  Building  and  Courthouse,  601 
West  Broadway,  Louisville,  Kentucky, 
and  at  the  Region  IV  Office  of  the 
Flnvironmental  Protection  Agency,  345 
Courtland  St..  NE.,  Atlanta,  Georgia.  A 
copy  of  the  consent  decree  may  be 
examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
justice.  Room  1517,  Ninth  Street  and 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20530,  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  Ln  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  Si. 20  payable  to  the 
Treasurer  of  the  United  States. 
Roger  ].  Marzulla, 

Acti/ig  AssisCant  Attorney  General,  Land  and 
Natural  Resources  Division. 
|FR  Doc.  8--21148  Filod  9-14-87;  8:45  am] 

BILLINO  CODE  441(M)1-M 


Pollution  Control;  Lodging  of  Consent 
Decree;  Georgia  Pacific  Corp. 

In  accordance  with  departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  August  7,  1987  a  proposed 
consent  decree  in  United  States  v. 
Georgia-Pacific  Corporation.  Civil 
Action  No.  PB-C-87-443  was  lodged 
with  the  United  States  District  Court  for 
the  Eastern  District  of  Arkansas.  The 
proposed  consent  decree  concerns  a 


complaint  filed  by  the  United  States  that 
alleged  violations  of  section  301  of  the 
Clean  Water  Act.  33  U.S.C.  1311  at 
Georgia-Pacific  Corporation's  plywood 
manufacturing  facility  in  Fordyce,  Dallas 
County.  Arkansas.  The  complaint 
alleged  that  Georgia-Pacific  discharged 
pollutants  into  navigable  waters  in 
violation  of  the  limitations  in  the 
National  Pollutant  Discharge 
Elimination  System  ("NPDES")  permit 
for  the  Fordyce  facility.  The  complaint 
sought  injunctive  relief  to  require 
Georgia-Pacific  Corporation  to  comply 
with  its  NPDES  permit  and  civil 
penalties  for  past  violations.  The 
consent  decree  requires  Georgia-Pacific 
Corporation  to  develop  and  implement 
an  operation  and  maintenance  program 
to  bring  the  Fordyce  facility  into 
compliance  with  its  permit.  Georgia- 
Pacific  Corporation  is  also  required  to 
pay  a  civil  penalty  of  $43,000  in 
settlement  of  the  government's  civil 
penalty  claims. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  the  publication  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  D.C. 
20530,  and  should  refer  to  United  States 
v,  Georgia-Pacific  Corporation,  D.J.  Ref. 
9(>-S-l-l-2663. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  Eastern  District 
of  Arkansas,  327  Post  Office  and 
Courthouse  Building.  600  West  Capitol, 
Little  Rock,  Arkansas  72203  and  at  the 
Region  VI  office  of  the  United  States 
Environmental  Protection  Agency,  1445 
Ross  Avenue,  Dallas,  Texas  75202. 
Copies  of  the  consent  decree  may  also 
be  examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice.  Room  1517.  Ninth  Street  and 
Pennsylvania  Avenue  NW..  Washington, 
DC  20530.  A  copy  of  the  proposed 
decree  may  be  obtained  in  person  or  by 
mail  from  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $1.30 
(10  cents  per  page  reproduction  cost) 
payable  to  the  Treasurer  of  the  United 
States. 

Roger  |.  MarzuUa, 

Acting  Assistant  Attorney  General.  Land  and 

Natural  Resources  Division. 

(PR  Doc.  87-21149  Filed  9-14-87;  8:45  amj 
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Pollution  Control;  Lodging  of  Consent 
Decree;  Polychrome  Corp. 

In  accordance  with  departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  August  31. 1987.  a 
proposed  consent  decree  in  United 
States  of  America  v.  Polychrome 
Corporation.  84  Civ.  4862  (JMC)  was 
lodged  with  the  United  States  District 
Court  for  the  Southern  District  of  New 
York.  The  complaint  filed  by  the  United 
States  sought  civil  penalties  and 
injunctive  relief  under  the  Clean  Air  Act 
with  respect  to  emissions  of  volatile 
organic  compounds  ("VOCs  ")  from  the 
lithographic  printing  plate 
manufacturing  plant  operated  by 
Polychrome  Corporation  in  Yonkers. 
New  York. 

Under  the  consent  decree.  Polychrome 
has  agreed  to  install  equipment  to 
control  VOC  emissions  from  coating 
operations  at  its  plant,  to  complete  a  list 
of  specific  improvements  designed  to 
increase  the  efficiency  of  the  emission 
controls,  and  to  pay  a  civil  penalty  of 
$149,000. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General,  Land  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v. 
Polychrome  Corporaton,  D.J.  Ref.  90-5- 
2-1-707. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  One  St.  Andrews  Plaza, 
New  York,  NY  10278,  and  at  the  Region 
II  office  of  the  Environmental  Protection 
Agency,  26  Federal  Plaza.  New  York.  NY 
10278.  A  copy  of  the  consent  decree  may 
be  examined  at  the  Environmental 
Enforcement  Section.  Land  and  Natural 
Resources  Division.  Department  of 
Justice,  Room  1517,  Ninth  Street  and 
Pennsylvania  Avenue  NW..  Washington, 
DC  20530.  Copies  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $2.20  (10  cents  per  page 
reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 
Roger  |.  Marzulla. 

Acting  Assistant  Attorney  General.  Land  & 
Natural  Resources  Division. 
(FR  Doc.  87-21150  Filed  9-14-67;  8:45  amJ 
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Pollution  Control;  Lodging  of  Consent 
Decree  Pursuant  to  the  Clean  Water 
Act;  AlasJca  Gold  Co. 

In  accordancR  with  Department 
policy.  28  CFR  50.7.  notice  is  hereby 
given  that  on  August  27,  1987,  a 
proposed  Consent  Decree  in  United 
States  V.  Alaska  Gold  Company.  Civil 
No.  A-87-420  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  Alaska.  The  proposed 
Consent  Decree  concerns  the  prevention 
of  the  discharge  of  pollutants  in 
violation  of  the  Clean  Water  Act  and  the 
limits  set  forth  in  Alaska  Gold's 
National  Pollutant  Discharge 
Elimination  System  permit.  The 
proposed  Consent  Decree  requires 
Alaska  Gold  to  achieve  compliance  with 
the  Act  and  its  peimi'  and  to  pay  a  civil 
penalty  of  SKXl.OOO. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division. 
Department  of  Justice.  Washington,  DC 
20530.  and  should  refer  to  Alaska  Gold. 
D.J.  Ref.  90-5-1-1-2925. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  Distnct  of  Alaska.  701 
C  Street,  Anchorage,  Alaska  99513.  and 
at  the  Region  10  Office  of  the 
Environmental  Protection  Agency,  1200 
Si.xth  Avenue.  Seattle,  Washington 
98101.  Copies  of  the  Consent  Decree 
may  be  examined  at  the  Environmental 
Enforcement  Section.  Land  and  Natural 
Resources  Division  of  the  Department  of 
justice.  Room  1517,  Ninth  Street  and 
Pennsylvania  Avenue  NW..  Washington. 
DC  20530.  A  copy  of  the  proposed 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  refer  to  the  referenced 
case  and  enclose  a  check  in  the  amount 
of  SI  90  (10  cents  per  page  reproduction 
cost)  made  payable  tc  tlie  Treasurer  of 
the  United  Stales. 
Roger  ].  Maraulla. 

Acl:ng  Assistant  Attorney  General.  Land  and 
Natural  Resources  Division. 
[FR  D<  c  8--2ria5  Filed  9-14-8^:  8:45  am] 
BILUMG  COOe  4410-01-W 


DEPARTMENT  OF  LABOR 

Meeting;  The  Steering  Subcommittee 
of  the  Labor  Advisory  Committee  for 
Trade  Negotiations  and  Trade  Policy 

t'ursuan*  to  the  provisions  oi  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463  as  amended),  notice  is  hereby 
given  of  a  meeting  of  the  Steering 
Subcommittee  of  the  Labor  Advisory 
Committee  for  Trade  Negotiations  and 
Trade  Policy. 

Date,  time  and  place:  October  13. 
1987.  9:30  a.m.,  Rm.  S4215  A&B  Frances 
Perkins,  Department  of  Labor  Building, 
200  Constitution  Avenue  NW., 
Washington.  DC  20210. 

Purpose 

To  discuss  trade  negotiations  and 
trade  policy  of  the  United  States. 

This  meeting  will  be  closed  under  the 
authority  of  section  10(d)  of  the  Federal 
Advisory  Committee  Act.  The 
Committee  will  hear  and  discuss 
sensitive  and  confidential  matters 
concerning  U.S.  trade  negotiations  and 
trade  polirv 

FOR  FUnTHEr<  INFORMATION  CONTACT; 

Fernand  Lavallee.  Executive  Secretary, 
Labor  Advisory  Committee,  Phone:  (202) 
523-6565. 

Signed  dt  Washington.  DC,  this  8th  day  of 
September  1987. 
Christopher  Hankin, 
Acting  Deputy  Under  Secrertary, 
International  Affairs. 
IFR  Doc.  87-21190  Filed  9-14-87;  8:45  am) 
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Employment  and  Training 
Administration 

ITA-W-1S.61!:! 

Adjustment  Assistance;  Negative 
Determination  Regardir>g  Application 
for  Reconsideratiorr,  Bailey  Controls 
Co.,  WIcklifte,  OH 

By  an  application  dated  July  22. 1987, 
the  United  Auto  Workers  requested 
administrative  reconsideration  of  the 
Department's  negative  determination  on 
the  subject  petition  for  trade  adjustment 
assistance  for  workers  at  Bailey 
Controls  Company.  'VVickliffe.  Ohio.  The 
denial  notice  was  sisned  on  July  1.  1987 
and  published  in  the  Federal  Register  on 
July  14,  1987  (52  FR  26376). 

Pursuant  to  29  CFR  98  18(c) 
reconsideiation  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 


determination  complained  of  was 
erroneous: 

(2)  If  if  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If.  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  union  claims  that  (1)  the 
Department  relied  on  company-wide 
sales  data  instead  of  plant  sales  data 
and  that  (2)  foreign  competition  in 
electronic  control  devices  impacted  their 
production  of  mechanical  pneumatic 
devices.  Also,  the  union  states  that  the 
Department  erred  in  its  negative 
determination  by  indicating  that  the 
foreign  transfer  of  production  from 
Wickliffe  was  not  significant.  The  union 
also  claims  that  since  1973  Bailey 
Controls  has  suffered  from  foreign 
competition  and  that  all  machining 
operations  will  be  phased  out  during 
fiscal  1988. 

Bailey  Controls  Company  is  a  custom 
engineering  shop  producing  both 
electronic  and  mechanical-pneumatic 
controls. 

Investigation  findings  show  that  the 
Department  used  plant  sales  and 
production  data  of  electronic  control 
and  mechanical  control  devices.  Sales 
and  production  of  all  control  devices 
increasded  in  1986  compared  to  1985 
and  did  not  decrease  in  the  first  quarter 
of  1987  compared  to  the  same  quarter  of 
1986.  Disaggregated  data  for  sales  and 
production  of  control  devices  show  that 
plant  sales  and  production  of  electronic 
control  devices  increased  while  sales 
and  production  of  mechanical  control 
devices  decreased  in  1986  compared  to 
1985.  Production  and  sales  data  for  both 
types  of  controls  show  that  they  did  not 
decrease  in  the  first  quarter  of  1987 
compared  to  the  same  quarter  in  1986. 

Findmgs  in  the  investigations  do  not 
substantiate  that  the  decline  in  sales  of 
mechanical  controls  were  the  result  of 
foreign  competition  but  were  rather  the 
result  of  a  product  being  replaced  by  a 
superior  product.  Industry  sources  and 
company  officials  both  indicate  that 
mechanical  pneumatic  control  devices 
are  being  replaced  by  electronic  control 
devices.  The  electronic  control  product 
is  a  state-of-the-art  electronic 
microprocessor  based  control  which  is 
substantially  more  efficient  and  requires 
less  man-hours  to  produce.  Company 
officials  indicated  that  orders  for 
electronic  control  devices  are  replacing 
orders  for  the  mechanical  control 
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devices  especially  in  the  domestic 
market  and  that  company  domestic 
sales,  m  value,  of  electronic  control 
devices  have  increased  every  year. 
Technological  unemployment  would  not 
fiirm  a  basis  for  certification. 

Concerining  the  transfer  of  certain 
production  operations  from  Wickliffe  to 
plants  overseas,  company  officials 
indicated  that  such  production  was 
insignificant.  According  to  company 
officials  production  on  only  one  product 
WdS  shipped  overseas  within  the  past 
five  years  and  that  was  on  a  product 
discontinued  in  the  U.S.  market.  The 
transferred  production  was  marketed 
overseas.  Further,  this  transfer  of 
production  occurred  in  1984-1985. 
beyond  the  period  applicable  to  the 
petition.  Company  officials  affirmed  that 
no  layoffs  occurred  as  the  result  of  the 
overseas  transfer  of  production. 

With  respect  to  the  union's  claim 
about  worker  separations  beginning  in 
1973  and  continuing,  section  223(b)(1)  of 
the  Trade  Act  of  1974  does  not  permit 
the  certification  of  workers  prior  to  one 
year  of  the  petition  date  which  in  this 
case  is  April  27,  1987.  Worker 
separations  duruig  the  period  applicable 
to  the  petition  are  the  result  of  (1) 
company  mandated  cost  control  efforts 
and  (2)  the  reorganization  of  the 
production  process  brought  about  by  the 
shift  to  electronic  controls  which  require 
less  machining  and  man  hours  to 
produce. 

The  subcontracting  of  production 
operations  to  local  shops  and  to  other 
domestic  plants  also  played  a  major  role 
in  reducing  the  workforce  at  Wickliffe. 
.'\  domestic  transfer  of  production  would 
.'".ot  form  a  basis  of  certification.  There 
were  no  layoffs  from  the  machine  shop 
at  Wickliffe  during  the  period  applicable 
to  the  subject  petition  that  could  be 
associated  with  a  domestic  or  overseas 
transfer  of  production. 

Conclusion 

After  review  of  the  application  and 
invesliaative  findings.  1  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 

facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington.  DC,  this  3rd  day  of 

Scptftntifr  1987. 

Harold  A.  Bratt, 

Deputy  Director.  Office  of  Program 

Manaiicment  UIS. 

(FR  Doc  8''-21188  Filed  9-14-87:  8:45  am] 
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[TA-W- 19,6881 

Adjustment  Assistance;  Negative 
Determination  Regarding  Application 
for  Reconsideration;  Whirlpool  Corp., 
St  Joseph  Division,  St.  Joseph,  Ml 

By  an  application  dated  August  18, 
1987.  counsel  for  local  1918  of  the 
International  Association  of  Machinists 
(lAM)  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  on  the  subject 
petition  for  trade  adjustment  assistance 
for  workers  at  Whirlpool  Corporation's 
St.  Joseph  Division.  St.  Joseph.  Michigan. 
The  denial  notice  was  signed  on  July  7, 
1987  and  published  in  the  Federal 
Register  on  July  21, 1987  (52  FR  27479), 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If,  in  the  opionion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

Counsel  claims  that  a  significant 
portion  of  the  production  previously 
performed  at  Whirlpool  Corporation 
was  transferred  to  Canada.  It  is  also 
claimed  that  nnachinery  used  in  the 
production  of  washing  machine 
component  parts  formerly  produced  at 
St.  Joseph  was  also  transferred  to 
Canada. 

Investigation  findings  show  that 
Whirlpool  Corporation's  plant  in  St. 
Joseph  was  essentially  a  component 
parts  plant  for  washing  machines  and 
dryers.  The  St.  Joseph  plant  supplied 
component  parts  to  other  corporate 
plants  in  Ohio  and  South  Carolina.  As  a 
result  of  an  important  product  design 
change.  Whirlpool  has  completely 
shifted  its  production  to  direct  drive 
washing  machines  and  dryers  from  the 
previously  produced  belt  driven  models. 
This  technological  change  makes  the 
new  models  not  only  more  efficient  but 
they  require  substantially  less  parts. 
Consequently,  many  of  the  parts 
formerly  produced  at  St.  Joseph  are  no 
longer  required.  Technological 
unemployment  would  not  form  a  basis 
for  certification. 

Production  on  most  other  parts,  e.g. 
washing  machine  lids,  plastic  parts,  etc. 
was  transferred  to  other  corporate 
domestic  plants.  A  domestic  transfer  of 
production  also  would  not  form  a  basis 
for  certification. 


Whirlpool's  affiliate  in  Canada 
continues  to  produce  the  older  belt 
driven  washing  machines  for  the 
Canadian  market.  Investigation  findings 
show  that  less  than  seven  percent  of 
component  parts  production  from  St. 
Joseph  was  transferred  to  Canada.  Most 
of  this  transferred  production  is 
integrated  into  the  production  of 
washing  machines  for  the  Canadian 
market.  Lost  export  sales  would  not 
form  a  basis  for  certification. 

Concerning  the  transfer  of  machinery 
to  Canada,  only  increased  imports  of 
articles  like  or  directly  competitive  with 
the  articles  produced  by  the  workers' 
firm  or  appropriate  subdivision  can  be 
considered  under  the  Trade  Act  of  1974. 
Machinery  used  in  the  production  of 
washing  machine  parts  is  not  like  or 
directly  competitive  with  washing 
machine  parts.  This  issue  was 
addressed  in  United  Shoe  Workers  of 
America,  AFL-CIO  v.  Bedell.  506,  F  2d 
174,  (D.C.  Circ.  1974).  The  court  held  that 
imported  finished  women's  shoes  were 
not  like  or  directly  competitive  with 
shoe  components — shoe  counters. 
Similarly,  machinery  for  belt  driven 
parts  which  is  further  removed  from  the 
finished  article  cannot  be  considered 
like  or  directly  competitive  with 
washing  machine  parts. 

Conclusion  | 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC.  this  8th  day  of 
September  1987.         i 
Harold  A.  Bratt.        | 
Deputy  Director.  Office  of  Program 
Management,  UIS. 
[FR  Doc.  87-21189  Filed  9-14-87;  8:45  am) 
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Federal-State  Unemployment 
Compensation  Program;  Ending  of 
Extended  Benefit  Period  in  the  State 
of  Alaska 

This  notice  announces  the  ending  of 
the  Extended  Benefit  Period  in  the  State 
of  Alaska,  effective  on  August  29, 1987, 


Background 

The  Federal-State  Extended 
Unemploym.ent  Compensation  Act  of 
1970  (26  U,S.C.  3304  note]  established 
the  Extended  Benefit  Program  as  a  part 
of  the  Federal-State  Unemployment 
Compensation  Program.  Under  the 
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Extended  Benefit  Program,  individuals 
who  have  exhausted  their  rights  to 
regular  unemployment  benefits  (UI) 
under  permanent  State  (and  Federal) 
unemployment  compensation  laws  may 
be  eligible,  during  an  extended  benefit" 
period,  to  receive  up  to  13  weeks  of 
extended  unemployment  benefits,  at  the 
same  weekly  rate  of  benefits  as 
previously  received  under  the  State  law. 
The  Federal-State  Extended 
Unemployment  Compensation  Act  is 
implemented  by  State  unemployment 
compensation  laws  and  bv  Part  615  of 
Title  20  of  the  Code  of  Federal 
Regulations  (20  CFR  Part  615). 

Extended  Benefits  are  payable  in  a 
State  during  an  Extended  Benefit  Period 
which  is  triggered  "on"  when  the  rate  of 
insured  unemployment  in  the  State 
reaches  the  State  trigger  rate  set  in  the 
Act  and  the  State  law.  During  an 
Extended  Benefit  Period,  individuals  are 
eligible  for  a  maximum  of  up  to  13 
weeks  of  benefits,  but  the  total  of 
Extended  Benefits  and  regular  benefits 
together  m.ay  not  exceed  39  weeks. 

The  Act  and  the  State  unemployment 
compensation  laws  also  provide  that  an 
Extended  Benefit  Period  in  a  State  will 
trigger  "off  when  the  rate  of  insured 
unemployment  in  the  State  is  no  longer 
at  the  trigger  rate  set  in  the  law.  A 
benefit  period  actually  terminates  at  the 
end  of  the  third  week  after  the  week  for 
which  there  is  an  off  indicator,  but  not 
less  than  13  weeks  after  the  benefit 
period  begai.. 

An  Extended  Benefit  Period 
commenced  in  the  State  of  Alaska  on 
December  29,  1985,  and  has  now 
triggered  off 

Determination  of  an  "ofr'  Indicator 

The  head  of  the  employment  security 
agency  of  the  State  nam.ed  above  has 
determined  that  the  rate  of  insured 
unemployment  in  the  State  for  the 
period  consisting  of  the  week  ending  on 
August  8, 1987,  and  the  immediately 
preceding  twelve  weeks,  fell  below  the 
State  trigger  rate,  so  that  for  that  week 
there  was  an  "off  indicator  in  the  State. 

Therefore,  the  Extended  Benefit 
Period  in  the  State  terminated  with  the 
week  ending  August  29. 1987. 

Information  for  Claimants 

The  State  employment  security 
agency  will  furnish  a  wntten  notice  to 
each  individual  who  is  filing  claims  for 
Extended  Benefits  of  the  ending  of  the 
Extended  Benefit  Period  and  its  effect 
on  the  individual's  right  to  Extended 
Benefits.  20  CFR  615.13(d)(3). 

Persons  who  wish  information  about 
their  rights  to  Extended  Benefits  in  the 
State  named  above  should  contact  the 


nearest  State  employment  service  office 
in  their  locality. 

Signed  at  Washington,  DC,  on  September  4. 

1987. 

Roger  D.  Semerad, 

Assisiant  Secretary  of  Labor 

|FR  Doc.  87-21191  Filed  »-l+-«7;  8:45  am] 

BILLING  CODE  4510-30-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Privacy  Act  of  1974;  Records  Transfer 

agency:  National  Archives  and  Records 
Administration  (NARA). 
action:  Notice  of  transfer  of  records 
subject  to  the  Privacy  Act  to  the 

National  Archives. 

summary:  Records  retrievable  by 
personal  identifiers  which  are 
transferred  to  the  National  Archives  of 
the  United  States  are  exempt  from  most 
provisions  of  the  Privacy  Act  of  1974  (5 
U.S.C.  552a)  except  for  publication  of  a 
notice  in  the  Federal  Register.  NARA 
publishes  a  quarterly  nonce  of  the 
records  newly  transferred  to  the 
National  Archives  of  the  United  States 
which  were  maintained  by  the 
originating  agency  as  a  system  of 
records  subject  to  the  Privacy  Act. 
DATE:  Written  comments  must  be 
received  by  October  15.  1987. 
address:  Comments  should  be  sent  to 
Adrienne  C.  Thomas.  Director,  Program 
Policy  and  Evaluation  Division  (NAA), 
National  Archives  and  Records 
Administration,  Washington.  DC  20408. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Trudy  Peterson,  Assistant  Archivist 
for  the  National  Archives,  on  (202)  523- 
3130  or  (FTS)  523-3130. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  section  (1|I3]  of  the 
Privacy  .Act.  archival  records 
transferred  from  Executive  Branch 
agencies  to  the  National  Archives  of  the 
United  Slates  are  not  subiect  to  the 
provisions  of  the  Act  relht;ng  to  access, 
disclosure,  and  amendment,  T.he  Privacy 
Act  does  require  that  a  notice  appear  in 
the  Federal  Register  when  records  are 
transferred  to  the  National  Archives  of 
the  United  States.  The  records  cf  the 
United  States  Congress  and  all  United 
States  Courts  are  exempt  from  all 
provisions  of  the  Privacy  Act. 
Consequently,  when  records  retrievable 
by  persor.al  identifiers  are  transferred 
from  the  Congress  or  the  Courts  to  the 
National  Archives  of  the  United  States, 
the  notice  in  the  Federal  Register  does 
not  include  these  records. 

After  transfer  of  records  retrievable 
by  personal  identifiers  from  executive 


branch  agencies  to  the  National 
Archives  of  the  United  Stales,  NARA 
does  not  maintain  these  records  as  a 
separate  systems  of  records.  .NARA  will 
attempt  to  locate  specific  records  about 
the  individual.  Records  in  the  National 
Archives  of  the  United  States  may  not 
be  amended,  and  NARA  will  not " 
consider  any  requests  for  amendment. 

Archival  records  maintained  by 
NARA  are  arranged  by  Record  Group 
depending  on  the  agency  of  origin. 
Within  each  Record  Croup,  the  records 
are  arranged  by  senes.  thereunder 
generally  by  filing  unit,  and  thereunder 
by  document  or  groups  of  documents. 
The  arrangement  at  the  series  level  or 
below  is  generally  the  one  used  by  the 
originating  agency.  Usually,  a  system  of 
records  corresponds  to  a  series,  and  this 
notice  uses  the  series  title  as  the  title  of 
the  system  of  records. 

The  following  systems  of  records 
retrievable  by  personal  identifiers  have 
been  transferred  to  the  National 
Archives: 

1.  System  name: 

National  Archives  Record  Group  75, 
Records  of  the  Bureau  of  Indian  Affairs 
(Department  of  the  Interior),  Fort  Totten 
Indian  Agency  Records.  1910-1935. 

System  location: 

National  Archives-Kansas  City 
Branch,  2312  East  Bannister  Road, 
Kansas  City,  Missouri  64131. 

Categories  of  individuals  covered  by  the 

system: 

Student  or  potential  students  at 
Bureau  of  Indian  Affairs  schools 
(including  contract  schools),  1910-1935. 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses: 

Reference  by  Government  officials, 
scholars,  students,  and  members  of  the 
general  public.  The  records  in  the 
National  Archives  of  the  United  States 
are  exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a  (1)(3).  Further  information 
about  uses  and  restnctions  may  be 
found  in  41  FR  105-61.53  and  in  the 
General  Notice  published  by  the 
National  Archives  and  Records 
Administration  in  40  CFR  45786 
(October  2, 1975). 

Categories  of  records  in  the  system: 

Student  case  files,  attendance  and 
performance  records,  banking  records 
and  expenditures  of  tribal  benefit  funds 
and  applications  for  grants  and  grant 
agreements. 


Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

a.  Storage:  Paper  records  stored  in 
boxes. 

b.  Retrievabilily;  Arranged 
alphabetically  by  name  of  student. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  personnel  of  the  National 
Archives. 

d.  Retention  and  disposal;  Records  are 
retained  permanently. 

System  manager  and  address: 

The  system  manager  is  the  Assistant 
Archivist  for  the  National  Archives, 
National  Archives  and  Records 
Administration.  8th  and  Pennsylvania 
Avenue  NW..  Washington.  DC  20408. 

Notification  Procedures: 

Individuals  desiring  information  from 
or  about  these  records  should  direct 
inquiries  to  the  system  manager. 

Records  access  procedures: 

Upon  request,  the  National  Archives 
will  attempt  to  locate  specific  records 
about  individuals  and  will  make  the 
records  available  subject  to  the 
restrictions  set  forth  in  41  CFR  105- 
61.53.  Enough  information  must  be 
provided  to  permit  the  National 
Archives  to  locate  the  records  in  a 
reasonable  amount  of  time.  Records  in 
the  National  Archives  may  not  be 
amended  and  requests  for  amendment 
will  not  be  considered.  More 
information  regarding  access  procedures 
is  available  in  the  Guide  to  the  National 
Archives  of  the  United  States,  which  is 
sold  by  the  Superintendent  of  Public 
Documents.  Government  Printing  Office, 
Washington.  DC  20402.  and  may  be 
consulted  at  the  National  Archives 
research  facilities  listed  in  41  CFR  105- 
61.5101. 

2.  System  name: 

National  Archives  Record  Group  75, 
Records  of  the  Bureau  of  Indian  Affairs 
(Department  of  Interior).  Pierre  Agency 
Records.  1949-1962. 

System  location: 

National  Archives-Kansas  City 
Branch.  2312  East  Bannister  Road. 
Kansas  City,  Missouri  64131. 

Categories  of  individuals  covered  by  the 

system: 

Individual  Indians  enrolled  in  Bureau 
of  Indian  Affairs  (BIA)  agencies, 
students  or  potential  students  at  BL'X 
schools  (including  contract  schools). 
1949-1962. 


Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses: 

Reference  by  Government  officials, 
scholars,  students,  and  members  of  the 
general  public.  The  records  in  the 
National  Archives  of  the  United  States 
are  exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a(l)(3).  Further  information 
about  uses  and  restrictions  may  be 
found  in  41  CFR  105-01.53  and  in  the 
General  ,\otice  published  by  the 
National  Archives  and  Records 
Administration  in  40  FR  45786  (October 
2, 1975). 

Categories  of  records  in  the  system: 

Student  case  files,  attendance  and 
performance  records,  banking  records 
and  expenditures  of  tribal  benefit  funds 
and  applications  for  grants  and  grant 
agreements. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

a.  Storage.  Paper  records  stored  in 
boxes. 

b.  Retrievability.  Arranged 
alphabetically  by  name  of  student. 

c.  Safeguards.  Records  are  kept  in  a 
locked  stack  area  accessible  only  to 
authorized  personnel  of  the  National 
Archives. 

d.  Retention  and  disposal.  Records  are 
retained  permanently. 

System  manager  and  address: 

The  system,  manager  is  the  Assistant 
Archivist  for  the  National  Archives, 
National  Archives  and  Records 
Administration,  8lh  and  Pennsylvania 
Avenue,  NW..  Washington.  DC  20408. 

Notification  procedure: 

Persons  desiring  information  from  or 
about  these  records  should  direct 
inquiries  to  the  system  manager. 

Records  access  procedures: 

Upon  requeet.  the  National  Archives 
will  attempt  to  locate  specific  records 
about  individuals  and  will  make  the 
records  available  subject  to  the 
restrictions  set  forth  in  41  CFR  105- 
61.53.  Enough  information  musi  be 
provided  to  permit  the  National 
Archives  to  locate  the  records  in  a 
reasonable  amount  of  time.  Records  in 
the  National  Archives  may  not  be 
amended  and  requests  for  amendment 
will  not  be  considered.  More 
information  regarding  access  procedures 
is  available  in  the  Guide  to  the  National 
Archives  of  the  United  States,  which  is 
sold  by  the  Superintendent  of  Public 
Documents,  Government  Printing  Office, 
Washington.  DC  20402,  and  may  be 


consulted  at  the  National  Archives 
research  facilities  listed  in  41  CFR 
105.61.5101. 

3.  System  name:     | 

National  Archives  Record  Group  75. 
Records  of  the  Bureau  of  Indian  Affairs 
(Department  of  Interior).  Pierre  Agency, 
Indian  student  records,  1928-1964. 

System  location: 

National  Archives-Kansas  City 
Branch,  2312  East  Bannister  Road, 
Kansas  City.  Missouri  64131. 

Categories  of  individuals  covered  by  the 
system: 

Student  case  files,  attendance  and 
performance  records,  banking  records 
and  expenditures  of  tribal  benefit  funds 
and  applications  for  grants  and  grant 
agreements,  1928-1964. 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses: 

Reference  by  Government  officials, 
scholars,  students,  and  members  of  the 
general  public.  The  records  in  the 
National  Archives  of  the  United  States 
are  exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a(l)(3).  Further  information 
about  uses  and  restrictions  may  be 
found  in  41  CFR  105-61.53  and  "in  the 
General  Notice  published  by  the 
National  Archives  and  Records 
Administration  in  40  FR  45788  (October 
2, 1975). 

Categories  of  records  in  the  system: 

Student  case  files,  attendance  and 
performance  records,  banking  records 
and  expenditures  of  tribal  benefit  funds 
and  applications  for  grants  and  grant 
agreements. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

a.  Storage.  Paper  records  stored  in 
boxes. 

b.  Retrievability.  Arranged 
alphabetically  by  name  of  student. 

c.  Safeguards.  Records  are  kept  in  a 
locked  stack  area  accessible  only  to 
authorized  personnel  of  the  National 
Archives. 

d.  Retention  and  disposal.  Records  are 
retained  permanently. 

System  manager  and  address: 

The  system  manager  is  the  Assistant 
Archivist  for  the  National  Archives, 
National  Archives  and  Records 
Administration.  8th  and  Pennsylvania 
Avenue  NW.,  Washington.  DC  20408. 
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Notification  procedure: 

Persons  desiring  information  from  or 
about  these  records  should  direct 
inquiries  to  the  system  manager. 

Records  access  procedures: 

Upon  request,  the  National  Archives 
will  attempt  to  locate  specific  records 
about  individuals  and  will  make  the 
records  available  subject  to  the 
restrictions  set  forth  in  41  CFT?  105- 
61.53.  Enough  information  must  be 
provided  to  permit  the  National 
Archives  to  locate  the  records  in  a 
reasonable  amount  of  time.  Records  in 
the  National  Archives  may  not  be 
amended  and  requests  for  amendment 
will  not  be  considered.  More 
information  regarding  access  procedures 
is  available  in  the  Guide  to  the  National 
Archives  of  the  United  States,  which  is 
sold  by  the  Superintendent  of  Public 
Documents,  Government  Printing  Office, 
Washington.  DC  20402,  and  may  be 
consulted  at  the  National  Archives 
research  facilities  Hsted  in  41  CFR  105- 
61.53. 

Frank  G.  Burke, 

Acting  Archivist  of  the  United  States 
[FR  Doc.  87-21186  Filed  »-14-87;  8:45  am] 
BILUNQ  CODE  7$1S-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  tfie  Arts, 
Literature  Advisory  Panel  (Poetry 
Fellowships  Section)  to  ttie  National 
Council  on  the  Arts;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Literature 
Advisory-  Panel  (Poetry  Fellowships 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  October  1-2, 1987 
from  9:00  a.m.-5:30  p.m.  and  on  October 
3,  1987,  from  9:00-2:00  p.m.  in  room  714 
of  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NVV.. 
Washington.  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  October  3,  1987  from 
12:00  p.m.-2:00  p.m.  The  topics  for 
discussion  will  include  guidelines  and 
policy  issues. 

The  remaining  sessions  of  this 
meeting  on  October  1-2, 1987  from  9:00 
a.m.-  5:30  p.m.  and  on  October  3.  1987 
from  9:00  a,m.-12:00  p.m.  are  for  the 
purpose  of  application  review.  In 
accordance  with  the  determination  of 
the  Chairman  published  in  the  Federal 
Register  of  February  13.  1980,  these 
sessions  will  be  closed  to  the  public 
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pursuant  to  subsection  (c)  (4).  (6)  and 

(9)(B)  of  section  552b  of  Title  5,  United 

States  Code. 

If  you  need  special  accommodations 
due  to  a  disdbility,  please  contact  the 
Office  for  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  .■Avenue.  .\W.,  Washington 
DC  20506.  202/682-5532.  TTY  202/682- 
5496  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts,  Washington, 
DC  20506.  or  call  202/682-5433. 
Yvonne  M.  Sabine, 
Acting  Director.  Council  and  Panel 
Operations.  National  Endowment  for  the  Arts. 
September  8.  1987. 
[FR  Doc.  87-21151  Fiied  &-14-*7:  8.45  am] 

BILUNO  COO€  7i37-01-M 


Meetings:  Humanities  Panel 

agency:  National  Endowment  for  the 

Humanities. 

action:  .Notice  of  meetings. 

summary:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463,  as  amended),  notice  is 
hereby  given  that  the  following  meetings 
of  the  Humanities  Panel  will  be  held  at 
the  Old  Post  Office,  1100  Pennsylvania 
Avenue.  NW.,  Washington.  DC  20506. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  J.  McCleary.  Advisory 
Committee  Management  Officer. 
National  Endowment  for  the 
Humanities,  W'ashington.  DC  20506 
telephone  202/786-0322. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications  for 
financial  assistance  under  the  .National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  discussion  of  information 
given  in  confidential  to  the  agency  by 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose;  (1)  Trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential:  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  pnvacy;  or  [31 
inform.ation  the  disclosure  of  which 
would  significantly  frustrate 
implementation  of  proposed  agency 
action,  pursuant  to  authority  granted  me 
by  the  Chairrr.ans  Delegation  of 
.^uthoritv  to  Close  Advisorv  Committee 


Meetings,  dated  January  15. 19"8, 1  have 
determined  that  these  meetings  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5.  United  States 
Code. 

1.  Date:  September  30. 1987 
Time:  8:30  a.m.  to  5:30  p.m. 
Room  315 

Program:  This  meeting  will  review 
applications  in  the  fields  of  the 
humanities  submitted  to  the  Editions 
Category  of  the  Texts  I'rogram. 
Division  of  Research,  for  projects 
beginning  after  April  1,  1988. 

2.  Date:  October  5. 1987 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  315 

Program:  This  meeting  will  review 
applications  in  the  fields  of  the 
humanities  submitted  to  the  Editions 
Category  of  the  Texts  Program. 
Division  of  Research,  for  projects 
beginning  after  April  1,  1988, 

3.  Date:  October  6, 1987 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  315 

Program:  This  meeting  will  review 
applications  in  the  fields  of  the 
humanities  submitted  to  the  Editions 
and  Translations  Category  of  the 
Texts  Program.  Division  of  Research, 
for  projects  beginning  after  .^pnl  1, 
1988. 

4.  Date.  October  16. 198" 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  315 

Program:  This  meeting  will  review 
applications  in  the  fields  of  the 
humanities  submitted  to  the 
Translations  Category  for  Texts 
Program.  Division  of  Research,  for 
projects  beginning  after  April  1. 1988. 

5.  Date:  October  19.  1987 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  315 

Program:  This  meeting  will  review 
applications  in  the  fields  of  the 
humanities  submitted  to  the 
Translations  Category  for  Texts 
Program.  Division  of  Research,  for 
projects  beginning  after  April  1, 1988. 

6.  Date:  October  23,  1987 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  315 

Program:  This  meeting  will  review 
applications  in  the  fields  of  the 
humanities  submitted  to  the 
Translations  Category.  Division  of 
Research  Programs,  for  projects 
beginning  after  April  1.  1988. 

7  Date:  October  26.  1987 

Time:  8:30  a.m.  to  5:30  p.m. 

Room:  315 

Program:  This  meeting  will  review 
applications  in  the  fields  of  the 
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humanities  submitted  to  the 
Translations  Category,  of  Texts 
Program.  Divsion  of  Research 
Programs,  for  projects  beginning  after 
April  1. 1988. 

8.  Date:  October  30,  1987 
Time:  8;30  a.m.  to  5;30  p.m. 

/?00/77.-315 

Program:  This  meeting  will  review 
applications  in  the  fields  of  the 
humanities  submitted  to  the 
Translations  Category  of  Texts 
Program.  Divsion  of  Research 
Programs,  for  projects  beginning  after 
April  1,  1988. 

9.  Date:  October  29-30,  1987 
Time:  9:00  a.m.  to  5:30  p.m. 
Room:  430 

Program:  Thxt  meeting  will  review 
applications  for  Humanities  Projects 
in  Libraries,  submitted  to  the  Division 
of  General  Programs,  for  projects 
beginning  after  September  1987. 

Susan  H.  Metts, 

A>s!^tant  Chairman  for  Administration. 

|FR  Doc.  87-21181  Filed  9-14-87:  8:45  am) 

HLLING  COOC  7S3«-0t-M 


NUCLEAR  REGULATORY 
COMMISSION 

Draft  Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  commission 
has  issued  for  public  comment  a  draft  of 
a  new  guide  planned  for  its  Regulatory 
Guide  Series  together  with  a  draft  of  the 
associated  value/impact  statement  and 
regulatorj'  analysis.  This  series  has  been 
developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRG  staff 
for  implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

The  draft  guide,  temporarily  identified 
by  its  task  number,  EE  006-5  (which 
should  be  mentioned  in  all 
correspondence  rr>"ceming  this  draft 
guide)  is  entitled  "Qn^lincation  of 
Safety-Related  Lead  '^'•"rage  Batteries 
for  Nuclear  Power  Planis"  and  is 
intended  for  Division  1.  The  guide  is 
being  developed  to  describe  a  method 
acceptable  to  the  NRC  staff  for 
complying  with  Commission  regulations 
on  the  qualification  of  safety-related 
lead  storage  batteries  for  nuclear  power 
plants.  This  guide  endorses  IEEE  Std 
535-1986,  "IEEE  Standard  for 
Qualification  of  Class  IE  Lead  Storage 
Batteries  for  Nuclear  Power  Generating 
Stations." 


This  draft  guide  and  the  associated 
value/impact  statement  and  regulatory 
analysis  are  being  issued  to  involve  the 
public  in  the  early  stages  of  the 
development  of  a  regulatory  position  in 
this  area.  They  have  not  received 
complete  staff  review  and  do  not 
represent  an  official  NRC  staff  position. 

Public  comments  are  being  solicited 
on  the  guide  (including  any 
implementation  schedule),  the  draft 
value/impact  statement,  and  the 
regulatory  analysis.  Comments  should 
be  accompanied  by  supporting  data. 
Written  comments  may  be  submitted  to 
the  Rules  and  Procedures  Branch. 
Division  of  Rules  and  Records,  Office  of 
Administration  and  Resources 
management.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
Comments  may  also  be  delivered  to 
Room  4000.  Maryland  National  Bank 
Building.  7735  Old  Georgetown  Road, 
Bethesda.  Mar>land  from  8:15  a.m.  to 
5:00  p.m.  Copies  of  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room.  1717  H  Street  NW., 
Washington.  DC.  Comments  will  be 
most  helpful  if  received  by  November 
20. 1987.  I 

Although  a  time  limit  is  given  for 
comments  on  these  drafts,  comments 
and  suggestions  in  connection  with  (1) 
items  for  inclusion  in  guides  currently 
being  developed  or  (2)  improvements  in 
all  published  guides  are  encouraged  at 
any  time. 

Regulatory  guides  are  available  for 
inspection  at  the  Conamission's  Public 
Document  Room.  1717  H  Street  NW.. 
Washington.  DC.  Requests  for  single 
copies  of  draft  guides  (which  may  be 
reproduced)  or  for  placement  on  an 
automatic  distribution  list  for  single 
copies  of  future  draft  guides  in  specific 
divisions  should  be  made  in  writing  to 
the  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555, 
Attention:  Director.  Division  of 
Information  Support  Services. 
Telephone  requests  cannot  be 
accommodated.  Regulatory  guides  are 
not  copyrighted,  and  Commission 
approval  is  not  required  to  reproduce 
them. 

(5  U.S.C.  552(a)) 

Dated  al  Rockvtile,  Maryland,  this  4th  day 
of  S€ptemberl987. 

For  the  Nudear  Regulatory  Commission. 
Robert  |.  Bosnak, 

Deputy  Director.  Division  of  Engineering, 
Office  of  Nuclear  Regulatory  Research. 
|FR  Doc  87-21206  Filed  9-14-87:  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION        I 

(Release  No.  34-24891;  File  No.  SR-OCC- 
87-15) 

Self-Regulatory  Organizations;  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  Options 
Clearing  Corp. 

The  Options  Clearing  Corporation 
("OCC")  on  July  22.  1987.  filed  a 
proposed  rule  change  with  the 
Commission  under  section  19(b)(1)  of 
the  Securities  Exchange  Act  of  1934 
("Act").  The  Commission  is  publishing 
the  notice  to  solicit  comment  on  the 
proposed  rule  change.  The  proposal 
would  authorize  a  new  clearing  system, 
the  International  Clearing  System 
("ICS").  designed  to  accommodate 
trading  of  OCC-cleared  products 
worldwide  on  a  24  hour  basis.' 

I.  Description  of  the  Proposal 

The  proposal  would  modify  Article  VI 
(Clearance  of  Exchange  Transactions)  of 
OCC's  By-Laws  by  adding  a  new 
Section  22  that  would  govern  the  classes 
of  options  to  be  cleared  through  ICS. 
This  new  provision  would  authorize 
separate  reporting  for  classes  of  options 
cleared  through  ICS. 

OCC  states  that  under  ICS,  as  it  will 
be  implemented  imtially:  (1)  Position, 
exercise,  and  assignment  information 
will  be  processed  beginning  at  3:30  p.m. 
EST;  (2)  the  deadline  for  notices  will  be 
changed  from  8:00  p.m.  to  3:30  p.m.  EST; 
(3)  daily  position  reports  and  exercise 
and  assignment  activity  reports  will  be 
distributed  by  6:30  p.m.  EST;  and  (4) 
notification  of  assignments  will  be 
distributed  between  6:00  p.m.  and  6:30 
p.m.  EST,  OCC  states  that  generally, 
transactions  that  occur  in  trading 
sessions  conducted  after  4:00  p  m.  EST 
will  be  deemed  to  have  been  effected  on 
the  following  day. 

OCC  specifies  that  under  ICS:  (1)  The 
acceptance  of  late  filings  of  option 
exercise  notices  would  be  a  matter  of 
OCC's  discretion;  and  (2)  due  to  the 
reduced  processing  time  available  in 
ICS,  OCC  would  rot  apply  the  fee 


UM  I 


'  This  ICS  proposal  relates  to  the  rule  change 
recently  submitted  by  the  Philadelphia  Stock 
Exchange.  Inc  CPHLX")  to  extend  trading  hours  for 
foreign  currency  options  See  File  No  SR-PHU(-e7- 
17,  approved  as  Secunties  Exchange  Act  Rel  No. 
24652  dune  29.  198")  52  PR  25680.  As  of  Thursday, 
September  17,  1987  PHLX  plans  to  add  an  evening 
trading  session  that  will  begin  at  7«)  p  m  and  end 
at  11:00  p  m  Easlem  Standard  Time  ("EST"). 
Sundays  through  Thursdays. 

OCC  has  submitled  this  filing  to  accommodate 
the  new  PHLX  evening  session  Moreover.  OCC 
states  that  the  PHI.X  evening  session  is  Hie  start  of 
what  will  t>ecome  a  24  hour  trading  day. 
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schedule  for  late  filing  of  option  exercise 
notices,  as  set  forth  in  OCC  Rule  801(e), 
to  option  contracts  cleared  through 
ICS.» 

OCC  states  that,  as  a  related  change, 
the  proposal  would  modify  Policy  and 
Interpretation  ("Interpretation")  .01  of 
OCC  By-Laws  Article  VI.  Section  1.  This 
change  would  recognize  the  fact  that  if 
an  account  contains  positions  in  foreign 
currency  options  cleared  through  ICS, 
correspondent  clearing  corporations 
may  not  be  able  to  effect  automatic 
account  transfers/through  the 
Automated  Customer  Accounts  Transfer 
System  ("ACATS")  prior  to  3:30  p.m. 
EST.'  Accordingly,  the  new 
Interpretation  would  provide  that  an 
account  transfer  could  be  handled 
"manually,"  as  it  would  have  been 
before  the  introduction  of  ACATS. 
Additionally,  the  proposal  contains 
certain  conforming  changes,  including  a 
definition  of  "ICS"  and  a  modified 
definition  of  "trade  date"  that  would  be 
added  to  Artide  I  of  OCCs  By-Laws. 

OCC  emphasizes  that  many  of  its 
basic  operations,  including  daily 
premium  and  margin  settlement  and  the 
exercise  settlement  process,  would  be 
unaffected  by  the  change  to  ICS.  These 
activities  would  continue  to  be 
conducted  at  the  same  time  and  in  the 
same  manner  as  conducted  currently. 
OCC  further  states  that  ICS  will  be  " 
essentially  the  same  as  OCCs  existmg 
system  for  clearing  non-equity  options 
except  that  the  trade  processing  and 
clearing  functions  will  be  compressed 
into  the  period  between  4:00  p.m.  and 
7:00  p.m.  EST. 

11.  OCCs  Rationale  for  the  Proposal 

OCC  states  that  the  increasing 
intemationahzation  of  the  securities 
markets  has  caused  extended  trading 
hours  due  to:  (1)  The  trading  of  the  same 
security  in  two  or  more  markets  located 
in  different  time  zones,  and  (2)  extended 
trading  hours  in  domestic  markets  that 
are  intended  to  coincide  with  business 
hours  in  foreign  markets.  OCC  believes 
that  eventually  some  OCC-cleared 
products  will  be  traded  somewhere  in 
the  world  twenty-four  hours  a  day.  To 
accommodate  these  expected  trading 
hours,  OCC  has  designed  ICS.  a  new 
cleanng  system  for  a  trading  day  that 
begins  at  about  7:00  p.m.  Eastern  Time, 
and  which  would  continue  until  as  late 


'  For  background  on  OCC  s  filing  deHdhne  for 
option  exercise  noticps  and  its  srhedulp  of  late  fees. 
see  File  No  SR-OCC-a6-19.  approved  in  Secunlie* 
Exchange  Act  Rel.  No.  24431  (May  16.  1987).  52  FR 
17874. 

'  For  background  in  AC.^TS.  se^  File  Nu.  SR- 
OCC-86-28,  which  was  noticed  as  immediately 
effectKfe  m  Secunlies  Exchange  Act  Rel.  No.  24133 
(Februar>  24.  1987),  52  FR  6147. 


as  4:00  pjn.  on  the  folJowing  buemess 

day. 

OCC  state*  that  the  proposed  rule 
change  is  consistent  with  the  purposes 
and  requirements  of  section  17A  of  the 
Act  because  it  will  further  the  prompt 
and  accurate  clearance  and  settlement 
of  options  transactions,  mcluding 
transactions  that  are  effected  in  United 
States  and  foreign  markets  and  at  times 
that  are  outside  the  usual  business  hours 
of  the  United  States. 

III.  Request  for  Comments 

The  rule  change  has  become  effective 
pursuant  to  section  19(b)(3HA)  of  the 
Act  and  Rule  19b^.  The  Commission 
may  summarily  abrogate  the  rule  change 
at  any  time  within  60  days  of  its  filing  if 
it  appears  to  the  Commission  that 
abrogation  is  necessary  or  appropriate 
in  the  public  interest,  for  the  protecton 
of  investors,  or  otherwise  in  furtherance 
of  the  purposes  of  the  Art. 

You  may  submit  written  comment 
within  21  days  after  this  notice  is 
published  in  the  Federal  Register.  Please 
file  six  copies  of  your  comment  with  the 
Secretary  of  the  Commission,  Securities 
and  Exchange  Commission,  450  Fifth 
Street  NW.,  Washington.  DC  20549. 
Copies  of  the  submission,  with 
accompanying  exhibits,  and  all  written 
comments,  except  for  material  that  may 
be  withheld  from  the  public  under  5 
U.S.C.  552,  are  available  at  the 
Commission's  Public  Reference  Room. 
450  Fifth  Street  .NTW.,  Washington,  DC. 
Copies  of  the  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  OCC.  All 
submissions  should  refer  to  File  No.  SR- 
OCC-87-15  and  should  be  submitted  by 
October  6, 1987. 

For  the  Commisgion.  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 
loaatfaan  G.  Katz. 
Sfcrelary: 

Dated:  September  a  19ft7. 
IFR  Doc.  87-21177  Filed  9-14-8-:  8:45  am] 
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DEPARTMENT  OF  STATE 

Director  General  of  tt>e  Foreign 
Service  and  Director  of  Personnel 

i  Public  Notice  102€] 

State  Department  Performance 
Review  Board  Members 

In  accordance  with  section  4314(c)(4) 
of  the  Civil  S€r\  ice  Reform  Act  of  1978 
(Pub.  L.  95-^54),  the  Executive 
Resources  Board  of  the  Departmeni  of 
State  has  appointed  the  following; 


members  to  the  State  Department 
Performance  Review  Board  Register  and 
in  so  doing  amends  accordingly 
Department  of  State  Public  Notice  No. 
924  (December  7,  1964)  effective 
December  3.  1964, 

Jack  Jenkins,  Executive  Director.  Bureau 

of  Administration 
Richard  A.  Clarke.  Deputy  Assistant 

Secretary  for  Regional  Analysis. 

Bureau  of  Intelligence  and  Research 
Elizabeth  G.  Ver\i!le.  Deputy  Legal 

Advisor.  Office  of  the  Legal  Advisor 
Frederick  A.  McGoldrick,  Director, 

Office  of  Nuclear  NonProliferation 

and  Export  Policy.  Bureau  of  Oceans 

and  International  Environmental  and 

Scientific  Affairs 
E^laine  B.  Jenkins,  One  America.  Inc., 

1109  Spnng  Street.  Silver  Spring,  MD 

20910. 

Dale:  September  4, 19«7. 
George  S.  Vest, 

Director  Genera!  of  the  Foreign  Service  and 
Director  of  Person nef. 
[FR  Doc  87-21152  Filed  9-14-87,  845  am] 
BILLING  CODE  4710-15-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  ttie  Secretary 

1  Order  87-&-2  II 

Aviation  Proceedings;  Fitness 
Determinatton;  Chester  County 
Aviation,  Inc,  d/b/a  Cliester  County 
Air 

agency:  Department  of  Transportation. 
ACTION:  Notice  of  Commuter  Air  Carrier 
Fitness  Determination — Order  67-9-21. 
order  to  show  cause. 


summary:  The  Department  of 
Transportation  ts  profxjsmg  to  fir.d 
Chester  County  Aviation,  Inc.  d/b/a 
Chester  County  Air  fit.  willing,  and  able 
to  provide  commuter  air  service  under 
section  419(c)(2)  of  the  Federal  .Aviation 
Act. 

Responses:  Ail  interested  persons 
wishing  to  respond  to  the  Department  of 
Transportation's  tentative  fitness 
determination  should  file  their 
responses  with  the  Air  Gamer  Fitness 
Division,  P-56.  Department  of 
Transportation,  400  Seventh  Street  SW., 
Room  642a  Washington.  DC  20590,  and 
ser\'e  them  on  all  persons  listed  in 
Attachment  A  to  the  order.  Responses 
shall  be  filed  no  later  than  September 
25.  1987. 

FOR  FURTHER  MFORMATION  CONTACT: 
Ms,  Janet  A.  Davis,  Air  Carrier  Fitness 
DiMsion  (P-56,  Room  6420),  US, 
Department  of  Transportation.  400 
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Seventh  Sireel  SVV.,  Washington.  DC 
20590,(202)366-2341. 

I3dled:  September  10.  1987. 
Matthew  V.  Scocozza, 
A  ssislant  Secretory  for  Policy  and 
I  iitprnational  Affairs. 
|FR  Doc.  87-21213  Filed  9-14-87;  8:45  am| 
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Federal  Highway  Administration 

Environmental  Impact  Statement; 
Tulsa  County,  OK 

agency:  Federal  Highway 
Administration  (FHWA),"uOT. 
action:  Notice  of  intent. 


summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Tulsa  County,  Oi>,lahoma. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  N.  Cunningham.  Assistant 
Division  Administrator.  Federal 
IL^hway  .Administration.  200  NW.  Fifth 
Street.  Room  4,'>4,  Oklahoma  City, 
Oklahoma  73102.  Telephone:  (405)  231- 
4~23. 

SUPPLEMENTARY  INFORMATION:  The 

FMVV.A.  in  cooperation  with  the 
Oklahoma  Department  of 
Transportation  (ODOT).  will  prepare  an 
environmental  impact  statement  (EIS) 
on  a  proposal  to  improve  Interstate 
Route  44  in  Tulsa.  The  proposed 
i.mprovement  would  involve  the  addition 
of  two  lanes  to  the  existing  four-lane 
divided  facility  from  the  Arkansas  River 
bridge/Riverside  Drive  interchange 
eastward  approximately  fou"-  miles  to 
the  west  edge  of  the  Broken  Arrow 
Expressway  interchange.  Improvements 
to  this  segment  of  Interstate  44  are 
considered  necessary  to  provide  for  the 
existing  and  projected  traffic  demand  as 
well  as  to  enhance  safety. 

Two  alternatives  are  under 
consideration:  Taking  no  action  and 
adding  two  lanes  to  the  existing  facility 
to  create  a  six-lane  divided  freeway. 

Letters  describing  the  proposed  action 
and  soliciting  comments  have  previously 
been  sent  to  appropriate  Federal,  State 
and  local  agencies  during  the 
Fnv  ironmental  Assessment  stage  of 
environmental  processing. 

A  public  hearing  will  be  held.  Public 
notice  will  be  given  of  the  time  and 
place  of  the  hearing.  The  draft  EIS  will 
be  available  for  public  and  agency 
review  and  comment. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 


Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intei^govemmental  consultation  on 
Federal  prografms  and  activities  apply  to  this 
program) 

Issued  on:  September  8, 1987. 
Frank  N.  Cunningham, 
Assistant  Division  Administrator,  Oklahoma 
City.  OK. 
[FR  Doc.  87-21153  Filed  9-14-87:  8:45  am] 
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Environmental  Impact  Statement; 
Dane  County,  Wl 

agency:  Federal  Highway 
Administration  (FHWA),  DOT, 
ACTION:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  for  a  proposed  highway 
improvement  in  Dane  County. 
Wisconsin. 

FOR  FURTHER  INFORMATION  CONTACT. 
Ms.  jaclyn  Lawton.  Environmental 
Coordinator.  Federal  Highway 
Administration.  4502  Vernon  Boulevard, 
Madison.  Wisconsin  53705-4905. 
Telephone  (8CI8)  264-5967. 
SUPPLEMENTARY  INFORMATION:  An  EIS 

will  be  prepared  m  cooperation  with  the 
Wisconsin  Department  of 
Transportation  for  transportation 
improvements  to  State  Highway  US  18/ 
51  in  Dane  County.  Wisconsin.  The  U.S. 
Army  Corp  of  Engineers  has  been 
requested  to  serve  as  a  cooperating 
agency  for  the  EIS. 

The  proposed  project  consists  of  a  4- 
lane  improvement  around  or  through  the 
City  of  Verona.  The  project  begins  at 
approximately  County  Trunk  Highway 
(CTH)  G  and  US  18/151  intersection  and 
proceeds  easterly  to  the  CTH  PD  and  US 
18/151  intersection. 

Planning,  environmental,  and  location 
engineering  studies  are  underway  to 
develop  transportation  improvement 
alternatives  including:  (1)  The  no-build 
alternative,  (2)  reconstruction  of  the 
existing  roadway  through  the  City  of 
Verona,  and  (3)  a  bypass  to  the  north  or 
south  of  the  City  of  Verona. 

Existing  US  18/151  is  a  2-lane  facility 
as  it  passes  through  the  City  of  Verona. 
The  highway  is  functionally  classified  as 
a  principal  arterial  and  is  on  the  Federal 
designated  truck  network. 
Environmental  activities  are  in  progress 
for  a  proposed  4-lane  roadway 


improvement  west  of  the  City  of  Verona. 
Four  lanes  already  exist  east  of  the  City. 
Continuation  of  a  4-lane  section  will  be 
important  to  maintaining  highway  safety, 
accommodating  traffic,  and  assisting 
local  governments  in  their  land-use 
planning.  Agency  coordination  and 
scoping  activities  will  involve  agencies 
that  are  identified  as  having  an  interest 
in  or  jurisdiction  by  law  regarding  the 
proposed  action.  Agencies  will  be 
notified  by  mail  of  the  date  of  the  forma! 
scoping  meeting. 

In  addition,  coordination  will  continue 
with  local  units  of  government,  private 
interest  groups,  and  local  citizens, 
including  public  meetings  and  a  formal 
public  hearing. 

To  ensure  that  a  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

Issued  on:  September  3.  1987. 
Frank  M.  Mayer, 

Division  .Administrator,  Federal  Highway 
Administration.  Madison.  Wisconsin. 

|FR  Doc.  87-21187  Filed  9-14-87:  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Date:  September  8,  1987. 

The  Department  of  Treasury  has  made 
revisions  and  resubmitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L.  96-511. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  Comments 
regarding  these  information  collections 
should  be  addressed  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer,  Room 
2224,  Main  Treasury  Building,  15th  and 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number  1545-0068 
Form  Number:  IRS  Form  2441 
Type  of  Review:  Resubmission 
Title:  Credit  for  Child  and  Dependent 
Care  Expenses 

Description:  Internal  Revenue  Code 
(IRC)  section  21  allows  credit  for  certain 
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child  and  dependent  care  expenses  to  be 
claimed  on  Form  1040.  The  information 
on  Form  2441  is  used  to  help  venf\  that 
the  credit  is  properly  figured. 
Respondents:  Individuals  or  households 
Estimated  Burden:  1,115.956 


Clearance  Officer  Ga.Tu  k  Shear. 
!2n2)  566-6150.  Room  SS'l    mi 
Constitution  Avenue.  NW.,  Washington, 
DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf. 
(202)  395-6880.  Office  of  Management 


and  Budgi't.  Room  3208  Ni  w  Fxecutive 
Office  Buiidmg  Washington,  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports.  Management  Officer. 
JFRD..     h--r,-r^  hied  &-14-87:  8:45  am) 
BnxiNG  co;3t  «e-c.-:!.-M 
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Sunshine  Act  Meetings 


Federal    Register 

Vol.  52.  No.  178 

Tuesday,  September  15.  1987 


This   section   of   the   FEDERAL   REGISTER 
contains    notices    of    mee'mgs    published 
under   the    "Government   in   the   Sunshine 
Act"    (Pub     L     94-409)   5   use    552b(e){3), 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  Wednesday.  September 

If).  1987,  see  tirr.fs  below. 
LOCATION:  Room  556,  VVestwood 
Towers.  5401  VVestbard  Avenue, 

B;  thesda.  Md 

STATUS: 

MATTERS  TO  BE  CONSIDERED: 

9  30  am. 

Closed  to  the  Public 

1.  Compliance  Update 

1  he  staff  will  brief  the  Commission  on  the 
status  of  certain  compliance  matters. 

10:30  a.m. 

Open  to  the  Public 

2.  Lawn  Darts:  Options 

The  staff  will  brief  the  Commission  on 
options  relating  to  the  hazards  of  lawn  darts. 

FOR  A  RECORDED  MESSAGE  CONTAiNiVG 
THE  LATEST  AGENDA  INFORMATION,  CALL: 
301-492-57tW 

CONTACT  PERSON  FOR  ADDITIONAL 

INFORMATION:  Sheldon  D.  Bti'ts.  Office 
of  the  Secretary.  5401  Westbard  Ave., 
Bethrsd,3.  Md.  20207  301^92-6800. 

Sheldon  D.  Butts, 

Deputy  Secretary. 

September  11. 1987. 

[FR  Doc.  87-21359  Filed  9-11-67;  4:01  pm| 

BILLING  C00€  6355-01-M 

CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  Thursday, 
September  17,  1987. 
LOCATION:  Room  556.  VVestwood 
Towers,  5401  VVestbard  .Avenue, 
Bethesda,  Md, 

STATUS:  Closed  to  the  Pviblic. 
MATTERS  TO  BE  CONSIDERED: 

1   Enfo.'cement  Matter  OS  «5497 

The  staff  will  bnef  the  Commission  on 
Enforcement  Matter  OS  «5497. 

2.  Enforcement  Matter  OS  a5364 

The  staff  wili  bnef  the  Commission  nn 
Enforcement  Matter  OS  »5364. 

FOR  A  RECORDED  MESSAGE  CONTAINING 
THE  LATEST  AGENDA  INFORMATION,  CALL: 

301-492-5709. 


CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sheldon  D.  Butts,  Office 
of  the  Secretary.  5401  Westbard  Ave., 
Bethesda.  Md.  20207  301-492-6800. 

Sheldon  U.  Butts, 

Deputy  Secretary. 

September  11. 1987. 

|FR  Doc.  87-21360  Filed  9-11-87;  4:01  pm] 

BILLING  CODE  e35S-01-M 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  2:33  p.m.  on  Wednesday,  September 
9, 1987,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
m.et  in  closed  session,  by  telephone 
conference  call,  to  consider:  (1)  Matters 
relating  to  the  possible  failure  of  certain 
insured  banks;  and  (2)  a  request  for 
financial  assistance,  pursuant  to  section 
13(c)  of  the  Federal  Deposit  Insurance 
Act. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C. 
Hope.  Jr.  (Appointive),  seconded  by 
Director  Robert  L.  Clarke  (Comptroller 
of  the  Currency),  concurred  in  by 
Chairman  L.  William  Seidman,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  pursuant 
to  subsections  (c)(4).  (c)(6).  (c)(8), 
(c)(9)(A)(ii).  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(4).  (c)(6),  (c)(8), 
(c)(9)(A)(ii],  and  (c)(9)(B)). 

Dated:  September  10, 1987. 
Federal  Deposit  Insurance  Corporation. 
Margaret  M.  Olsen, 
Deputy  Executive  Secretary. 
[FR  Doc.  87-21325  Filed  9-11-87;  2:07  pm] 

BILUNG  CODE  S714-01-M 

FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

September  ID.  1987 

"FEDERAL  REGISTER  '  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  Sent  to 

Federal  Register  on  September  2, 1987. 


PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETING:  10:(X}  a.m..  September  10, 
1987.  i 

CHANGES  IN  THE  MEETING:  The  meeting 
previously  announced  for  this  time  and 
date  has  been  cancelled.  No  earlier 
announcement  of  this  cancellation  was 
possible. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Jean  Elien  (202)  653-5629. 

Jean  H.  Ellen, 

Agenda  Clerk. 

[FR  Doc.  87-21315  Filed  9-11-87;  2:06  pm] 

BILLING  CODE  673S-01-M 


FEDERAL  RESERVE  SYSTEiri  BOARD  OF 
GOVERNORS       I 

TIME  AND  date:  10:00  a.m.,  Friday, 

September  18, 1937. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments. 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees, 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Date:  Septem.ber  10, 1987. 
James  McA.^ee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  87-21203  Filed  9-10-87;  4:42  pm] 

BILLING  CODE  6210-01-M 


FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 

TIME  AND  DATE:  12:00  Noon,  Monday, 

September  21, 1987. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 


UM  I 
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1  Preliminary  consideration  of  testimony 
on  bankmg  issues. 

2  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Date:  September  11,  198". 
James  McAffee, 

Associate  Secretary  of  the  Board. 

|FR  Doc.  87-21349  Filed  9-11-8"  3:50  pmj 

BIUJNG  CODE  6210-01-*! 

MERIT  SYSTEMS  PROTECTION  BOARD 
TIME  AND  date:  10:00  a.m.,  Wednesday. 
September  23, 1987. 
PLACE:  Eighth  Floor.  1120  Vermont 
Avenue  NW.,  Washington.  DC. 
STATUS:  Open. 

matter  TO  BE  CONSIDERED:  Marren  V. 
Department  of  Justice.  DA075285C9O10: 
to  hear  the  agency's  response  to  the 
Board's  order  dated  August  24,  1987, 
directing  certain  officials  of  the  agency 
to  "show  cause  why  their  salaries 
should  not  be  withheld  in  accordance 
with  the  authority  described  a!  5  U.S.C. 
1205(d)(2)  for  the  period  of 
noncompliance"  wiih  the  Board  s  back 
pay  order  in  this  case, 
CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Robert  E.  Taylor.  Clerk  of 
the  Board,  (202)  653-7200. 

Date:  September  11,  1987.    " 
Robert  E.  Taylor, 
Clerk  of  the  Board. 
|FR  Doc  87-21343  Filed  9-ll-«7;  3:34  pm| 

BILLING  COOE  7400-01-M 


NUCLEAR  REGULATORY  COMMISSION 
DATE:  Weeks  of  September  14  21.  28. 
and  October  5, 1987, 
PLACE:  Commissioners'  Conference 
Room,  1717  H  Street,  NW.,  Washineton, 


STATUS:  Open  and  Closed. 
MATTERS  TO  BE  CONSIDERED: 
Week  of  September  14 

Monday.  Si^pteniber  14 
10:00  am. 
Discussion  of  Pending  Investigations 
(Closed— Ex   5  &  7) 
10:30  am. 
Discussion  of  Management-Organization 
and  Iniernal  Personnel  Matters  (Closed- 
Ex  2  S  6) 
2:00  pm 
Briefing  on  the  Stdtus  of  Peach  Bottom 
(Public  Meeting) 

Thursday.  September  17 
10:00  am. 
Affirmation/Discussion  and  Vote  (Public 

Meeting!  (if  needed) 

Week  of  September  21— Tentative 

Wednesday.  September  23 

2  rx)  p,rr. 
.Affi.'-mation /Discussion  and  Vote  (Public 

Meeting)  (if  needed! 

Week  of  September  28 — Tenlative 

Thursday.  October  1 
10:00  a.m. 
Discussion  of  Pending  Investigations 
(Closed— Ex.  5  &  7) 
21X)p  m 

Br:efing  on  Technical  Specifications 
Improvement  Project  (Public  Meeting) 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  October  5 — Ten!ati\  e 
Tuesday.  October  6 
2:00  p.m. 
Briefing  on  Transportation  and  the  .Modal 
Study  (Public  Meeting) 

Thursday.  Octobers 
10:00  a.m. 
Discussion  of  Management-Organization 
and  Internal  Personnel  Matters  (Closed- 
Ex,  2  &  6) 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

ADDITIONAL  INFORMATION:  Affirmation 

of  "Licensing  Bodrd  Decision  in 
Radiology  Ultrasound  Nuclear 
Consultants,  P.A. "  (Public  Meeting]  was 
held  on  September  10. 

Note. — Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
lime-reserved  basis.  Supplementary  notice  is 


provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date 

TO  VERIFY  THE  STATUS  OF  MEETINGS 
CAU  (RECORDING)—  :n:    634-i4i;J8 
CONTACT  PERSON  FOR  MORE 

INFORMATION:  Robert  McOsker,  (202) 

634-1410. 

Robert  B,  .McOsker, 

Office  of  the  Secretary. 

September  10. 1987. 

|FR  Doc  8"-21348  Filed  3-11-87;  3:38  pm) 

BILLING  COOE  7690-01-M 


SECURITIES  .'^ND  EXCHANGE  COMMISSION 
"FEDERAL  REGISTER  '  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  [52  PR  33901 

S>'p:ember  6  198~j 

STATUS:  Closed  meeting 

PLACE:  450  Fi.fth  Street,  N'W,. 
Washington,  DC. 

DATE  PREVIOUSLY  ANNOUNCED:  Monday. 

August  31,  I9fr 

CHANGE  IN  THE  MEETING:  .additional 

meeting. 

The  following  items  were  considered 
at  a  closed  meeting  on  Thursday. 
September  10, 1987.  following  the  10:00 
a.m.  open  meeting. 

Regulatory  matter  regarding  financial 
institution. 
Settlement  of  litigation  matter. 

Commissioner  Cox,  as  duty  officer, 
determined  that  Commission  business 
required  the  above  change. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Jacqueline 
Higgs  at  (202)  272-2149. 
(onathan  C.  Katz, 
Secretary. 
September  11, 1987. 
[FR  D(>c  87-21356  Filed  9-11-87;  3:55  pm) 

BILLING  CODE   BOlO-01-M 
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UM  I 


Corrections 


Th;s   section   of   Ifie   FEDERAL   REGISTER 
contains   editorial   corrections  of   previously 
published   Presidential,   Rule,    Proposed 
Rule,   and   Notice   documents   and   votumes 
of   the   Code   of   Federal   Regulations. 
These  corrections  are  prepared  by  the 
Office   of   the   Federal   Register.   Agency 
prepared   corrections   are   issued   as   signed 
aocuments  and   appear  in  the   appropriate 
document   categones   elsewhere   in   the 
issue 


D£PARTME^4T  CF  DEFENSE 
Office  of  tne  Secretary 
A3  CFR  Part  208 

f  edtra!  Acquisitiori  Regiiiafion 

C;jpplerr,er.t   Federal  Supply  Scheri-,,!-  a 

(Correction 

In  rale  document  87-20309  beginning 
on  page  33411  in  the  issue  of  Thursday, 


^ 


Federal   Register 

Vol.  52,  No.  178 

Tuesday.  September  1.5,  19a; 


September  3  1987,  make  the  following 

correction:    ' 

On  page  33412.  in  the  table,  in  the 
ninth  entry,  in  the  first  column.  "02/01/ 
88"  should  read  "02/01/89". 

BiLLING  CODE  1«C5-01-O 

1 . 


On  page  32965,  under  FOR  FURTheF! 
INFORMATION  CONTACT,  in  the  fourth  and 
fifth  lines,  the  telephone  number  should 
read  "202-472-5690". 

BILLING  CODE  1505-01-D 


DEPARTM?  N"" 
H!;MAN   SERv! 


DF  :-*EAl 


Fi,oa  a-d  ■"•r-;g  Administration 

jDocket  No.  37C-0253I 

F      n  o:  Col  -  Acclitive  Petition; 
Cooper Vtsicn,  inc. 

Correction 

In  notice  document  87-20013  beginning 
on  page  329|5  in  the  issue  of  Tuesday, 
September  1. 1987,  make  the  folicwing 
correction:   , 


Tuesday 
September  15,  1987 


Part  II 


Environmental 
Protection  Agency 

40  CFR  Part  60 

Standards  of  Performance  for  New 
Stationary  Sources;  Rubber  Tire 
Manufacturing  Industry;  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 

(AD-FRL-3211-31 

Standards  of  Performance  for  New 
Stationary  Sources;  Rubber  Tire 
Manufacturing  industry 

AGENCY:  Environmental  Protection 
.'\gency  (EPA). 
action:  Final  rule. 

SUMMARY:  Standards  of  performance  for 
the  rubber  tire  manufacturing  industry 
were  proposed  in  the  Federal  Register 
on  January  20,  1983  (48  FR  2676).  This 
action  promulgates  standards  of 
performance  for  the  rubber  tire 
manufacturing  industry.  These 
standards  implement  section  111  of  the 
Clean  Air  Act  and  are  based  on  the 
Administrators  determination  that  the 
synthetic  rubber  industry  causes,  or 
contributes  significantly  to,  air  pollution 
which  may  reasonably  be  anticipated  to 
endanger  public  health  or  welfare.  The 
intended  effect  of  these  standards  is  to 
require  new,  modified,  and 
reconstructed  facilities  at  rubber  tire 
manufacturing  plants  to  reduce 
emissions  to  the  level  achievable  by  the 
best  demonstrated  system  of  continuous 
emission  reduction,  considering  costs, 
nonair  quality  health,  and 
environmental  and  energy  impacts. 
EFFECTIVE  date:  September  15,  1987, 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  judicial  review  of  this  new 
source  performance  standard  is 
available  only  by  the  filing  of  a  petition 
for  review  in  the  U.S.  Court  of  Appeals 
for  the  District  of  Columbia  Circuit 
within  60  days  of  today's  publication  of 
this  rule.  Under  section  307(b)(2)  of  the 
Clean  Air  Act,  the  requirements  that  are 
the  subject  of  today's  notice  may  not  be 
challenged  later  in  civil  or  criminal 
proceedings  brought  by  the  EPA  to 
enforce  these  requirements. 
ADDRESSES:  Background  Information 
Document.  The  background  information 
document  (BID)  for  the  promulgated 
standards  may  be  obtained  from  the 
U.S.  EPA  Library  (MD-35),  Research 
Triangle  Park,  North  Carolina  27711, 
telephone  number  (919)  541-2777.  Please 
refer  to  "Rubber  Tire  Manufacturing 
Industry — Background  for  Promulgated 
Standards,"  EPA^50/3-81-OO8b.  The 
promulgation  BID  contains:  (1)  A 
summary  of  all  public  comments  made 
on  the  proposed  standards  and  the 
Administrator's  response  to  the 
comments,  (2)  summary  of  the  changes 
made  to  the  standards  since  proposal, 
and  (3)  the  final  environmental  impact 


statement  which  summarizes  the 
impacts  of  the  standards. 

Docket.  A  docket,  number  A-80-9, 
containing  information  considered  by 
the  EPA  in  development  of  the 
promulgated  standards,  is  available  for 
public  inspection  between  8:00  a.m.  and 
4:00  p.m.,  Monday  through  Friday,  at  the 
EPA's  Central  Docket  Section,  South 
Conference  Center,  Room  4,  401  M 
Street,  SW.,  Washington.  DC  20460.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  further  information  and  official 
interpretations  of  applicability, 
compliance  requirements,  and  reporting 
aspects  of  the  promulgated  standard, 
contact  the  appropriate  Regional,  State, 
or  local  office  contact  as  listed  in  40 
CFR  60.4.  For  further  information  on  the 
background  of  the  regulatory  decisions 
in  the  promulgated  standard,  contact 
Ms.  Dianne  Byrne,  Standards 
Development  Branch,  Emission 
Standards  and  Engineering  Division 
(MD-13),  U.S.  Environmental  Protection 
Agency.  Research  Triangle  Park.  North 
Carolina  2711,  telephone  (919)  541-5266. 
For  further  information  on  the  technical 
aspects  of  the  promulgated  standards, 
contact  Mr.  Dave  Salman,  Chemicals 
and  Petroleum  Branch,  Emission 
Standards  and  Engineering  Division 
(MD-13),  U.S.  Environmental  Protection 
Agency.  Research  Triangle  Park,  North 
Carolina  27711.  telephone  (919)  541- 
5417. 
SUPPLEMENTARY  INFORMATION: 

Summary  of  Standards 

Standards  of  performance  for  new 
sources  established  under  section  111  of 
the  Clean  Air  Act  reflect: 

'  *  *  application  of  the  best  technological 
system  of  continuous  emission  reduction 
which  (taking  into  consideration  the  cost  of 
achieving  such  emission  reduction,  any 
nonair  quality  health  and  environmental 
impact  and  energy  requirements)  the 
Administrator  determines  has  been 
adequately  demonstrated  [section  111(a)(1)]. 

For  convenience,  this  will  be  referred 
to  as  "best  demonstrated  technology"  or 
"BDT.- 

The  standards  limit  volatile  organic 
compounds  (VOC)  emissions  from  new, 
modified,  and  reconstructed  facilities. 
VOC  emissions  from  the  rubber  tire 
industry  are  caused  by  solvent 
application  to  different  components  of  a 
tire  during  the  manufacturing  process. 
The  affected  facilities  are  each 
undertread  cementing  operation,  each 
sidewall  cementing  operation,  each 
tread  end  cementing  operation,  each 
bead  cementing  operation,  each  green 
tire  spraying  operation,  each  Michelin-A 


operation,  each  Michelin-B  operation, 
and  each  Michelin-C-automatic 
operation. 

Facilities  affected  by  these  standards 
are  those  where  components  for 
agricultural,  airplane,  industrial,  mobile 
home,  light-duty  truck  or  passenger 
vehicle  tires  which  have  a  bead 
diameter  up  to  and  including  0.5  meter 
(m)  [19.7  inches  (in)]  and  cross  section 
dimension  up  to  and  including  0.325  m 
(12.8  in)  are  mass  produced  in  assembly- 
line  fashion. 

The  standards  for  each  undertread 
cementing  operation,  each  sidewall 
cementing  operation,  each  green  tire 
spraying  operation  where  organic 
solvent-based  sprays  are  used,  and  each 
Michelin-B  operation  require  at  least  75 
percent  emission  reduction.  The 
standards  require  65  percent  emission 
reduction  for  each  Michelin-A  operation 
and  each  Michelin-C-automatic 
operation.  The  standards  require  that 
emissions  be  limited  to  10  grams  of  VOC 
per  tire  (g/tire)  for  each  tread  end 
cementing  operation,  5  grams  of  VOC 
per  bead  (g/bead)  for  each  bead 
cementing  operation,  1.2  g/tire  for  a 
water-based  inside  green  tire  spray 
application,  and  9.3  g/tire  for  a  water- 
based  outside  green  tire  spray 
application. 

Total  (uncontrolled)  monthly  VOC  use 
cutoffs  (kg/mo  limits)  have  been 
provided  for  undertread  cementing 
operations,  sidewall  cementing 
operations,  green  tire  spraying 
operations  where  organic  solvent-based 
sprays  are  used,  Michelin-A  operations. 
Michelin-B  operations,  and  Michelin-C- 
automatic  operations.  Where  monthly 
VOC  use  at  one  of  these  affected 
facilities  is  less  than  or  equal  to  the 
applicable  cutoff,  that  affected  facility  is 
exempt  from  the  prescribed  percent 
emission  reduction  requirements.  The 
monthly  VOC  use  cutoffs  vary  according 
to  the  number  of  days  in  a  monthly 
compliance  period.  For  each  undertread 
cementing  operation,  the  VOC  use 
cutoffs  at  or  below  which  75  percent 
emission  reduction  is  not  required  are  as 
follows: 


Numbet  ol  days 


VOC  use  liovl 


28 

29... 

30 

31 

35 


3.870  kilograms  (kg) 
4.010  Kg 
4,150  kg 
4.280  kg 

4.640  kg  (lot  S'Week  picxJuc- 
tioo  mont^s  ority) 


Numbe 

28. 

29.. 



TO 

31... 

35... 

'"•" 

The  monthly  VOC  use  cutoffs  for  each 
sidewall  cementing  operation  and  each 
green  tire  spraying  operation  where 
organic  solvent-based  sprays  are  used. 


UM  I 


Federal  Register  /  Vol.  52.  No.  178  /  Tuesday.  September  15.  1987  /  Rules  and  Regulations 


34869 


at  or  below  which  75  percent  emission 
reduction  is  not  required,  are  as  follows: 


Number  o(  days 


-f- 


VOC  use  l<mtt 


28 

29 

30...... 

31 

35 


3.220  kg 
3.340  kg 
3.450  kg 
3.570  kg 

4.tX»  kg  (tor  5  woo*  p'oouc 
»on  nrxsnths  ortyt 


The  monthly  VOC  use  cutoffs  for  each 
Michelin-B  operation,  at  or  below  which 
75  percent  emission  reduction  is  not 
required,  are  as  follows: 


Hirnbai  of  days 

vex  use  unHi 

28. 

tJIOkg 
1.360  kg 
1.400  hg 

1.450  kg 

1,640  kg  (to-  5  week  p-ockJC 
tioo  months  oniyi 

29.. 
30 



31... 

35.. 

The  monthly  VOC  use  cutoffs  for  each 
Michelin-A  operation  and  each 
Michelin-C-aufomatic  operation,  at  or 
below  which  65  percent  emission 
reduction  is  not  required,  are  as  follows: 


Number  o*  days 


VOC  use  kmit 


28 

29_ 

30... 

31... 

3S-. 


1.S7Dkg 
1«30K| 
1,690  kg 
1.740  kg 
.  1,970  kg  (lor  5-weet  proouc- 
tior  months  only) 


The  standards  also  provide  an 
alternative  means  of  comphance  with 
the  75  percent  emission  reduction 
requirements.  This  option,  available  for 
undertread  cementing  operatjons, 
sidewall  cementing  operations,  green 
tire  spraying  operations  where  organic 
solvent-based  sprays  are  used,  and 
Michehn-B  operations,  requires  the 
owner  or  operator  to  demonstrate  that 
the  affected  facility  meets  the  following 
equipment  and  operating  parameters: 

(1)  Captured  emissions  vented  to  a  95 
percent  efficient  control  device; 

(2)  An  enclosure  around  the  cement  or 
spray  application  and  drying  areas; 

(3)  For  undertread  cementing 
operations,  sidewall  cementing 
operations,  and  Michelin-B  operations, 
enclosure  of  the  drying  area  to  contain 
components  for  a  minimum  of  30 
seconds  after  cement  apphcation: 

(4)  For  green  tire  spraying  operations 
where  organic  solvent-based  sprays  are 
used,  enclosure  of  tires  for  a  minimum  of 
30  seconds  after  spraying; 

(5)  A  minimum  100  feet  per  minute 
(fpm)  face  velocity  through  each 
permanent  opening  to  the  enclosure:  and 

(6)  The  total  area  of  all  permanent 
openings  into  the  enclosure  shall  not 
exceed  the  area  necessary  to  maintam 


the  VOC  concentration  in  the  exhaust 
gas  at  25  percent  of  the  lower  explosive 
limit  (LEL)  while  the  facility  is  operating 
at  maximum  solvent  use  rate,  a  100  {pm 
face  velocity  is  maintained  through  ail 
permanent  openings,  and  all  temporary 
openings  are  closed. 

Separate  testing,  monitoring, 
recordkeeping,  and  reporting 
requirements  are  included  for  each 
combination  of  standard  formal  (g/tire, 
g/bead,  kg/mo,  or  percent  emission 
reduction),  control  technique  (low 
solvent  use  or  emission  reduction 
system),  and  compliance  method 
(performance  tests  or  equipment 
specifications).  Initial  performance  tests 
are  required  for  each  affected  facility. 

Monthly  performance  tests  are 
required  to  determine  compUance  with 
each  of  the  g/tire  lunits  (tread  end 
cementing  and  water-based  green  tire 
spraying):  the  g/bead  limit;  and  each  of 
the  kg/mo  VOC  use  limits  (undertread 
cementing,  sidewall  cementing,  organic 
solvent-based  green  tire  spraying. 
Michelin-A,  Michelin-B,  and  Michelin-C- 
automatic).  Whether  or  not  monthly 
performance  tests  are  required  to 
determine  comphance  with  the  percent 
emission  reduction  standards  depends 
primarily  on  the  type  of  control  device 
used,  and  then  on  the  method  of 
demonstrating  compliance. 

The  standards  require  continuous 
monitoring  and  recording  of  thermal 
incinerator  combustion  temperature  and 
of  the  temperature  before  and  after  the 
catalyst  bed  for  catal>'tic  incinerators.  If 
a  carbon  adsorber  is  used  as  a  VOC 
recovery  system,  then  the  standards 
require  the  continuous  morutoring  and 
recording  of  the  organics  concentration 
level  of  the  carbon  bed  exhaust.  The 
standards  require  that  the  owner  or 
operator  maintain  at  the  source  for  a 
period  of  at  least  2  years  records  of  all 
data  and  calculations  used  to  determine 
VOC  emissions  for  each  affected 
facility. 

The  standards  require  the  owner  or 
operator  to  meet  all  notification  and 
reporting  requirements  specified  in 
Subpart  A  of  40  CFR  Part  60.  Each 
owner  or  ope.'-ator  of  an  affected  facility 
must  declare  the  monthly  schedule  (each 
calendar  month  or  a  4— 4— 5-week 
schedule)  to  be  used  in  making 
compliance  determinations.  In  addition, 
each  ovraer  or  operator  of  an  affected 
undertread  cementing,  sidewall 
cementing,  green  tire  spraying  (using 
organic  solvent-based  sprays).  Michelin- 
A,  Micheiin-B,  or  Michehn-"C-automatic 
facility  must  declare  which  standard 
will  be  met  (percent  emission  reduction 
or  kg/mo  VOC  use)  or  whether 
comphance  will  be  demonstrated  by 
meeting  the  optional  equipment 


specifications  (not  applicable  for 
Michehn-A  or  Michelin-C-automatic 
facilities).  These  declarations  must  be 
made  in  wnting  to  the  Admimstrator  at 
the  time  of  notification  of  anticipated 
startup  as  required  in  40  CFR  60, 7(b). 
Where  monitoring  of  operating 
parameters  is  required,  the  owner  or 
operator  must  report  semiannually  when 
monitored  parameters  are  not  within 
acceptable  limits. 

Method  24  of  Appendix  A  to  Part  60  or 
formulation  data  will  be  used  to 
determine  the  VOC  content  of  cements 
and  green  tire  spray  matenals,  and 
Method  25  will  be  used  to  determine  the 
concentration  of  VOC  in  exhaust  gas 
streams. 

Summary  of  Environmental,  Energy .  and 
Economic  Impacts 

The  incremental  impacts  in  the 
background  information  document  (BID) 
for  the  proposed  standards,  "Rubber 
Tire  Manuiactunng  Industrj' — 
Background  Information  for  Proposed 
Standards,  ■■EPA-450/3-ei-0O8a,  were 
determined  usmg  the  levels  of  emission 
reduction  recommended  m  the  control 
technique  guidelines  (CTG)  document. 
"Control  of  Volatile  Organic  Compound 
Emissions  from  Manufacture  of 
Pneumatic  Rubber  Tires,"  EPA-450/2- 
78-030,  as  the  regulatory  basehne.  The 
CTG  recomme.nds  an  average  overall 
emission  reduction  of  about  70  percent 
from  undertread  cementing,  tread  end 
cementing,  bead  cementing,  and  green 
tire  spra>ang  operations.  Sidewall 
cementing  was  not  addressed  in  the 
CTG. 

In  establishing  the  baseline  for  the 
proposed  standards,  capture  and  control 
technology  was  assumed  to  be  used  for 
undertread  cementing  operations,  tread 
end  cementing  operations,  bead 
cementing  operations,  and  green  tire 
spraying  operations  where  organic 
solvent-based  sprays  are  used. 
However,  many  States  where  nibber  tire 
manufacturing  plants  are  located  have 
adopted  regulations  in  their  State 
implementation  plans  (SIP's)  that  can  be 
met  without  installing  capture  and 
contro'  equipment  at  tread  end 
cemenung  and  bead  cementing 
operations.  The  EPA  believes  that  this 
emission  reduction  scenario  is  a  more 
representative  regulatorj-  baselme  for 
calculating  the  impacts  of  the  new 
source  performance  standards  (.NSPS) 
and.  therefore,  has  revised  the  emission 
reduction  and  cost  calculations  for  the 
baselme, 

Compared  to  the  revised  baseline,  the 
standards  will  reduce  nationwide 
emissions  from  newly  constructed, 
modified,  and  reconstructed  facilities  by 
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1.710  megagrams  (1.885  tons)  in  the  fifth 
year  after  proposal.  This  represents  a  46 
percent  reduction  in  emissions  beyond 
the  baseline.  For  a  single  medium-sized 
plant,  the  emission  reduction  compared 
to  the  baseline  is  about  367  megagrams 
(405  tons)  per  year.  The  standards  will 
not  result  in  an  increase  of  water 
pollution,  solid  waste,  or  energy 
consumption. 

Control  costs  calculated  for  the 
regulatory  baseline  assume  that:  (1)  A 
separate  capture  and  control  system  will 
be  employed  at  each  undertread 
cementing  operation  to  reduce 
emissions:  (2)  54  percent  of  the  green  tire 
spraying  operations  will  use  only  water- 
based  sprays  and  therefore  incur  no 
control  system  costs;  and  (3)  46  percent 
of  the  green  tire  spraying  operations  will 
use  some  organic  solvent-based  sprays 
and  will  utilize  capture  and  control 
technology  to  reduce  emissions.  Control 
costs  calculated  for  the  NSPS  assume 
that:  (1)  A  separate  capture  and  control 
system  will  be  employed  at  each 
undertread  cementing  operation  and 
each  sidewall  cementing  operation;  (2) 
good  work  practices  will  be  used  to 
minimize  emissions  at  each  tread  end 
cementing  operation  and  each  bead 
cementing  operation:  (3)  54  percent  of 
the  green  tire  spraying  operations  will 
use  only  water-based  sprays  and 
therefore  incur  no  control  system  coats; 
and  (4)  46  percent  of  the  green  tire 
spraying  operations  will  use  some 
organic  solvent-based  sprays  and  will 
utilize  capture  and  control  technology  to 
reduce  emissions. 

Compared  to  the  regulatory  baseline, 
total  nationwide  capital  costs  will 
increase  by  about  S6.1  million  during  the 
first  5  years  after  proposal.  The  total 
nationwide  armualized  cost  in  the  fifth 
year  will  increase  by  about  $1.1  million. 
For  a  single  medium-size  plant,  the  fifth 
year  annualized  cost  attributable  to 
NSPS,  including  solvent  recovery 
credits,  will  be  about  $114,000.  The 
average  incremental  cost  effectiveness 
for  the  industry  compared  to  the 
baseline  is  $615  per  megagram.  For  a 
medium-sized  plant,  the  cost 
effectiveness  compared  to  the  baseline 
is  $315  per  megagram.  The  nationwide 
costs  represent  single-line  retrofits,  and 
the  medium-sized  plant  costs  represent 
a  new  plant  using  one  capture/control 
system  for  all  like  operations.  No 
changes  in  price  or  reductions  in  return 
on  investment  (ROI)  are  projected 
compared  to  the  baseline  control  level. 
Implementation  of  the  standards  is  not 
expected  to  inhibit  industry  growth. 

The  environmental,  energy,  and 
economic  impacts  are  discussed  in 
greater  detail  in  the  promulgation  BID, 


"Rubber  Tire  Manufacturing  Industry — 
Background  for  Promulgated 
Standards."  EPA-450/3-81-O08b. 

Public  Participation 

Before  proposal  of  the  standards, 
interested  parties  were  advised  by 
public  notice  in  the  Federal  Register  (45 
FR  73133,  November  4, 1980)  of  a 
meeting  of  the  National  Air  Pollution 
Control  Techniques  Advisory 
Committee  to  discuss  the  standards 
recommended  for  proposal.  The  meeting 
was  held  December  2-3, 1980.  The 
meeting  was  open  to  the  public  and  each 
attendee  was  given  an  opportunity  to 
comment  on  the  standards 
recommended  for  proposal.  The 
standards  were  proposed  in  the  Federal 
Register  on  January  20. 1983  (48  FR 
2676).  The  preamble  to  the  proposed 
standards  discussed  the  availability  of 
the  proposal  BID,  "Rubber  Tire 
Manufacturing  Industry — Background 
Information  for  Proposed  Standards," 
EPA^50/3-31-008a,  which  described  in 
detail  the  regulatory  alternatives 
considered  and  the  impacts  of  those 
alternatives.  Public  comments  were 
solicited  at  the  time  of  proposal  and, 
when  requested,  copies  of  the  proposal 
BID  were  distributed  to  interested 
parties.  To  provide  interested  persons 
the  opportunity  for  oral  presentation  of 
data,  views,  or  arguments  concerning 
the  proposed  standards,  a  public  hearing 
was  held  on  March  3, 1983,  at  Research 
Triangle  Park,  North  Carolina.  The 
hearing  was  open  to  the  public  and  each 
attendee  was  given  an  opportunity  to 
comment  on  the  proposed  standards. 
The  public  comment  period  was  from 
January  20,  1983.  to  April  1,  1983. 

Nine  comment  letters  were  received 
and  two  interested  parties  testified  at 
the  public  hearing  concerning  issues 
relative  to  the  proposed  standards.  The 
comments  have  been  carefully 
considered  and,  where  determined  to  be 
appropriate  by  the  Administrator, 
changes  have  been  made  in  the 
proposed  standards.  In  addition,  the 
EPA  met  with  representatives  of  the 
Rubber  Manufacturers'  Association 
(RMA)  on  December  12, 1983,  to  discuss 
the  feasibility  of  a  compliance  bubble 
for  the  rubber  tire  industry. 

Major  Comments  and  Changes  to  the 
Proposed  Standards 

Comments  on  the  proposed  standards 
v^ere  received  from  rubber  tire 
manufacturers,  a  trade  association,  and 
from  one  State  agency.  A  detailed 
discussion  of  tliese  comments  and 
responses  can  be  found  in  the 
promulgation  BID.  which  is  referred  to  in 
the  ADDRESSES  section  of  this  preamble. 
The  summary  of  comments  and 


responses  in  the  promulgation  BID 
service  as  the  basis  for  the  revisions 
which  have  been  made  to  the  standards 
between  proposal  and  promulgation. 
The  major  comments  and  responses  are 
summarized  in  this  preamble. 

Significant  changes  in  the  standards 
since  proposal  include  a  change  in  the 
definition  of  an  affected  green  tire 
spraying  facility;  the  addition  of 
emission  limits  for  green  tire  spraying 
operations  where  organic  solvent-based 
green  tire  sprays  are  used;  a  change  in 
the  format  of  the  VOC  use  rate  cutoffs 
for  undertread  cementing  and  sidewall 
cementing;  the  addition  of  a  VOC  use 
rate  cutoff  for  green  tire  spraying 
operations.  Michelin-A  operations. 
Michelin-B  operations,  and  Michelin-C- 
automatic  operations;  and  the  addition 
of  an  alternative  compliance  method  for 
geen  tire  spraying  operations  that  use 
organic  solvent-based  sprays.  Emission 
limits,  a  VOC  use  cutoff,  and  an 
alternative  compliance  method  for  green 
tire  spraying  facilities  were  added  in 
response  to  industry  claims  that  organic 
solvent-based  sprays  must  be  used  in 
some  circumstances.  VOC  use  cutoffs 
for  Michelin-A.  -B,  and  -C-automatic 
facilities  were  added  in  response  to 
receipt  of  more  detailed  information  on 
the  design  and  costs  of  the  em.ission 
reduction  systems  that  would  be  applied 
to  these  facilities. 

The  emission  limit  for  bead  cementing 
has  been  revised  from  a  grams  of  VOC 
per  tire  limit  to  a  grams  of  VOC  per 
bead  limit.  The  definition  of  "month" 
also  has  been  changed.  These  changes 
are  explained  in  the  promulgation  BID. 

Several  comments  in  favor  of  a 
compliance  bubble  for  tire 
manufacturing  plants  were  received. 
While  a  generic  bubble  is  not  being 
provided  in  the  standards,  as  discussed 
under  a  later  section  in  this  preamble. 
"Bubble  Considerations."  the 
Administrator  will  consider  requests  for 
specific  compliance  bubbles  on  a  case- 
by-case  basis.  Factors  that  the  Agency 
would  consider  in  approving  specific 
bubble  applications  are  discussed  in  a 
recently  approved  NSPS  bubble 
application  (52  FR  28946.  August  4, 
1987). 

A  statement  has  been  added  to  the 
regulation  [§  60.543(1)1  to  clarify  that  the 
precent  emission  reduction  requirements 
and  monthly  VOC  use  cutoffs  for 
undertread  cementing,  sidewall 
cementing,  green  tire  spraying,  Michelin- 
A,  Michelin-B,  and  Michelin-C- 
automatic  operations  apply  to  all  VOC 
used  in  cements  and  organic  solvent- 
based  green  tire  sprays,  including  that 
VOC  used  for  tire  types  other  than  those 
defined  in  the  regulation 
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|§  60.541(a)(16)],  At  proposal,  the  EP.A 
believed  that  only  those  tires  defined  in 
the  regulation  would  be  processed  at 
these  operations  and  that  other  tire 
types  would  be  processed  only  at 
different  specialized  operations.  Since 
proposal,  the  EPA  has  learned  that  other 
lire  types  may  be  processed  on  the  same 
equipment  and  in  the  same  manner  as 
those  tires  defined  in  the  regulation. 
VOC  emissions  from  cementing/ 
spraying  other  tire  types  at  these 
operations  can  be  captured  and 
controlled  in  the  same  manner  as  VOC 
emissions  from  cementing/spraying 
those  tires  defined  in  the  regulation. 
Furthermore,  total  VOC  use  data,  which 
are  independent  of  tire  size  and  use. 
were  used  to  develop  the  percent 
emission  reduction  requirements  and 
monthly  VOC  use  cutoffs. 

A  second  statement  has  been  added 
to  the  regulation  [§  60.543(mll  to  clarify 
that  only  those  tires  defined  in  the 
regulation  should  be  counted  in 
determining  the  total  number  of  tread 
ends  cemented,  beads  cemented,  green 
tires  sprayed  with  inside  water-based 
spray,  and  green  tires  sprayed  with 
outside  water-based  sprays  each  month. 
The  g/tire  and  g/bead  emissions  limits 
for  these  operations  are  based  on 
production  and  VOC  use  data  only  for 
the  types  of  tires  defined  in  the 
regulation.  Therefore,  other  tire  types 
should  not  be  counted  when  determining 
compliance  with  the  g/tire  or  g/bead 
limits. 

Neither  of  these  clarifications  alters 
the  applicability  of  the  standards  as 
proposed.  For  an  operation  to  be 
considered  an  affected  facility,  it  must, 
at  some  time,  process  a  type  of  tire  as 
defined  in  the  regulation.  If  no  tires,  as 
defined  in  the  regulation,  are  ever 
processed  at  a  particular  operation,  then 
it  is  not  an  affected  facility.  In  any 
subsequent  revision  of  these  standards 
(e.g..  the  4-year  review),  the  EPA  will 
consider  expanding  the  scope  of  the 
definition  of  the  affected  facilities  for 
those  operations  which  have  percent 
emission  reduction  requirements  and 
monthly  VOC  use  cutoffs  to  include 
operations  where  only  tire  types  other 
than  those  now  defined  in  the  regulation 
are  processed. 

At  proposal,  owners  and  operators 
who  use  a  carbon  adsorber  to  achieve 
compliance  with  a  precent  reduction 
requirement  by  meeting  equipment 
specifications  would  have  been 
required,  upon  EPA  promulgation  of  the 
necessary  continuous  monitor 
performance  specifications,  to  install  an 
emissions  monitor  to  measure  the  VOC 
concentration  of  the  exhaust  gases.  The 
Agency  has  not  developed  such 


continuous  monitor  performance 
specifications  for  VOC.  However, 
organics  monitoring  devices  are 
available  that  can  serve  as 
concentration  level  indicators  for 
determining  proper  operation  and 
maintenance  without  the  necessity  for 
performance  specifications.  In  addition. 
these  monitoring  devices  are 
substantially  less  costly  to  operate  than 
emissions  monitors  and  can  be  operated 
more  easily.  Thus,  the  final  standards 
have  been  revised  to  require  the 
installation  of  organics  concentration 
monitoring  devices  (where  carbon 
adsorbers  are  used  to  achieve 
compliance  with  a  percent  reduction 
requirement  by  meeting  equipment 
specifications)  for  the  purpose  of 
determining  proper  operation  and 
maintenance  of  the  carbon  adsorbers. 

VOC  Use  Cutoffs  and  Definition  of  the 
Total  Number  of  Tires  Processed  fTJ 

Several  commenters  contended  that 
the  proposed  method  of  counting  tires  at 
an  affected  facility  to  determine  the 
gram  per  tire  VOC  usage  rate  [T^  in 
§  e«.542(c)(2)]  would  penalize  tire 
manufacturers  who  eliminate  organic 
solvent  application  for  part  of  their 
production  at  a  particular  affected 
facility.  Several  commenters 
subsequently  requested  that  the  EPA 
delete  the  phrase  "*   *   *  which  receive 
an  application  of  cement  (green  tire 
spray)"  f.'om  the  proposed  definition  of 
To.  These  commenters  suggested  that, 
for  the  purpose  of  performance  test 
calculations  in  §  60.543(c)(2),  To  should 
equal  the  total  number  of  tires  or  tire 
components  processed  at  an  affected 
facility.  One  commenter  contended  that 
under  the  proposed  definition  of  To.  an 
affected  facility  theoretically  could  be 
required  to  install  VOC  control 
technology  when  less  than  10  percent  of 
the  tires  or  tire  components  passing 
through  the  affected  facility  actually  are 
cemented.  Another  commenter  showed 
that  under  the  proposed  definition  of  To. 
add-on  emission  controls  would  be 
required  for  one  of  his  plants' 
undertread  cementing  operations  even 
though  60  percent  of  the  production  is 
not  cemented.  This  commenter 
explained  that  if  0.1  gram  of  VOC  were 
applied  to  each  tire  presently  not 
cemented  at  the  facility,  no  add-on 
controls  w-ouid  be  required  because  the 
proposed  definition  of  Tq  would  count 
all  tires  cemented.  The  commenter 
remarked  that,  based  on  the  example 
presented  above,  the  proposed 
definition  of  To  would  have  a  result 
which  is  contrary  to  the  EPA's  intent  to 
have  tire  manufacturers  reduce  or 
eliminate  organic  solvent  use.  This 
commenter  stated  that  if  the  definition 


of  To  were  revised  as  requested,  credit 
would  be  given  to  his  company  for 
eliminating  the  application  of 
undertread  cement  to  a  portion  of  its 
production  and.  consequently,  no  VOC 
controls  would  be  required. 

The  proposed  standards  would 
require  that  VOC  emissions  be  reduced 
by  75  percent  at  affected  undertread 
cementing  and  sidewall  cementing 
facilities  where  in  each  calendar  month 
VOC  use  exceeds  an  average  of  25  g/tire 
15  60.542(a)(1)  and  (2)]  The  percent 
emission  reduction  requirement  reflects 
the  applicaton  of  BDT  as  required  by  the 
Clean  Air  Act. 

The  gram  per  tire  VOC  use  cutoffs 
were  provided  to  exempt  from  the 
emission  reduction  requirements 
facilities  that  would  incur  control  costs 
which  the  Administrator  judge  to  be  too 
high  for  the  emission  reduction 
achieved.  In  selecting  the  25  g/tire 
number,  the  EPA  recognized  that  some 
tires  receiving  undertread  or  sidewal! 
cement  would  receive  less  than  25 
grams  of  VOC  and  others  would  receive 
greater  than  25  grams  of  VOC.  but.  on 
the  average.  VOC  use  would  be  25  g/ 
tire,  assuming  that  all  tires  received  an 
application  of  cement. 

The  commenter  presented  a  situation 
where  a  large  portion  of  the  tire 
production  does  not  receive  undertread 
cement.  However.  VOC  use  is  greater 
than  25  g/tire  for  the  portion  of 
production  receiving  cement,  the  only 
tires  that  would  be  counted  under  the 
proposed  definition  of  To.  In  this 
situation,  the  EPA  agrees  that  the 
proposed  definition  of  To  could  result  in 
requiring  a  manufacturer  to  reduce  VOC 
emissions  where  the  control  costs  were 
judged  unreasonable  for  the  emission 
reduction  achieved. 

With  this  concern  in  mind,  the  EPA 
has  revised  the  cutoffs.  The  revised 
cutoffs  are  based  on  total  (uncontrolled) 
monthly  VOC  usage  at  the  facility.  The 
total  (uncontrolled)  monthly  VOC  use 
cutoffs  are  equivalent  to  the  proposed  25 
g/tire  cutoffs,  as  they  were  developed 
using  the  same  bases  (production  rates, 
etc.)  that  were  used  to  determine  the 
proposed  25  g/tire  cutoffs.  In  addition, 
the  VOC  use  cutoff  number  refiect  the 
same  cost-effectiveness  value  as  the  25 
g/tire  cutoff  numbers.  Furthermore,  the 
VOC  use  format  better  reflects  the 
EPA's  basis  (total  solvent  use, 
regardless  of  the  number  of  fires 
processed)  for  exemption  facilities  that 
would  incur  control  costs  judged  too 
high  for  the  amount  of  emission 
reduction  that  would  be  achieved.  This 
format  also  eliminates  the  commenter's 
problem  of  having  to  reduce  emissions 
by  75  percent  where  total  VOC  use 
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could  be  relatively  "small",  but  the 
amount  of  VOC  applied  per  tire  could 
exceed  the  proposed  25  s,'tire  cutoff. 
The  monthly  VCXJ  use  cutoff  figure 
would  (leuHnd  on  whether  a  calendar 
month  schedule  or  a  '4-4--5"  week 
production  schedule  is  used  for 
compliance  and  t!ie  number  of  days  in  a 
calendar  month.  Where  VOC  use  at 
each  undertread  cementing  facility  is 
equal  to  or  less  than  the  following 
monthly  cutoffs,  75  percent  emission 
reduction  is  not  required  at  that  facility: 


Numbw  of  days  p«  mcxitti 

VOCuMlunt 

28 „           

3.370  kg 
4.0'0  kg 
4.150  kg 
4.280  kg 

4340  kg  ((Of  S-we«k  pmrtuc- 
licKi  montfts  ofi.V) 

30 .  11!.""  "'Z!"'"Z~! '"Z! 
3sZZZZ'ZZZ'ZIZIZl 

Where  VOC  use  at  each  sidewall 
cementing  facility  is  equal  to  or  less 
than  the  following  monthly  cutoffs,  75 
percent  emission  reduction  is  not 
required  at  that  facility: 


VOC  use  mral 

28    .     ... 

3.220  kg 

29 

3.3^0  kg 

30    ..., 

3.450  kg 

31 « u  „    . 

3.570  kg 

3S „ 

4.030  kg  (tof  5-week  pfoduc- 

Hon  months  only) 

The  standards  for  bead  cementing 
operations,  tread  end  cementing 
operations,  and  gi-een  tire  spraying 
operations  that  use  water-based  sprays 
require  tire  manufacturers  to  maintain 
VOC  emissions  from  these  operations  at 
or  below  the  levels  selected  as 
representative  of  BDT.  VOC 
consumption  and  tire  production  data 
supplied  by  the  industry  indicated  that, 
on  the  average.  VOC  emissions  of  10  g/ 
tire  or  less  for  tires  receiving  tread  end 
cement  and  emissions  of  5  g/bead  or 
less  for  beads  receiving  cement  are 
achievable.  The  data  also  show  that 
VOC  emissions  of  1.2  g/tire  or  less  for 
tires  receiving  water-based  inside  green 
tire  sprays  and  emissions  of  9.3  g/tire  or 
less  for  tires  receiving  water-based 
outside  green  tire  sprays  are  achievable. 
Commenters  have  not  provided 
mformation  indicating  that  these  levels 
are  not  achievable.  Consequently.  T„  for 
bead  cementing,  tread  end  cementing, 
and  water-based  green  tire  spraying  will 
rem  lin  as  the  number  of  tires  or 
components  receiving  an  application  of 
cement  or  spray. 

Organic  Green  Tire  Spraying  Emission 

Limits 

Several  commenters  requested  that 

the  proposed  standards  for  inside  and 
outside  green  tire  spra>ing  be  revised  to 


include  provisions  for  use  of  organic 
solvent-based  green  fire  sprays.  One 
commenter  was  concerned  that  the 
proposed  standards  assume  that  all 
affected  green  tire  spraying  operations 
can  use  water-based  sprays  and  that  the 
proposed  emission  limits  (1.2  g/tire  for 
inside  sprays,  9.3  g/tire  for  outside 
sprays)  are  significantly  more  stringent 
than  could  be  achieved  by  using  organic 
solvent-bastd  sprays  in  conjunction 
with  the  beat  capture  and  control 
devices. 

The  proposed  standards  for  inside 
and  outside  green  tire  spraying  were 
based  on  industry-supplied  information 
indicating  that  water-based  sprays  were 
replacing  oi^anic  solvent-based  sprays 
at  most  operations.  While  the  EPA  still 
believes  thart  use  of  water-based  sprays 
will  predominate,  it  recognizes  that 
organic  solvent-based  green  tire  sprays 
must  be  used  in  some  cases. 
Consequentiy,  a  standard  of 
performance  has  been  developed  for 
green  tire  spraying  operations  where 
organic  solvent-based  sprays  are  used. 
The  EPA  has  determined  that  75  percent 
emission  reduction,  based  on  80  percent 
capture  and  95  percent  control, 
represent  the  best  system  of  continuous 
emission  reduction  for  organic  solvent- 
based  green  tire  sprays.  Accordingly, 
the  standard  requires  a  75  percent 
emission  reduction  at  a  facility  where 
VOC  use  from  organic  solvent-based 
sprays  exceeds  the  monthly  cutoffs.  In 
addition,  an  alternative  compliance 
method  is  provided. 

The  following  monthly  total 
(uncontrolled)  VOC  use  cutoffs 
represent  the  combined  VOC  use  rate 
for  organic  solvent-based  inside  and 
outside  spray  applications  below  which 
the  cost  to  reduce  VOC  emissions  by  75 
percent  from  a  single  green  tire  spraying 
facility  has  been  judged  unreasonable 
for  the  emission  reduction  achieved: 


Nufnber  of  day^  per  month 


28. 
29. 
30. 
31.. 
35. 


m 


VOC  use  l«T»t 


3.220  kg 
3.340  kg 
3.450  kg 
3.5''0  kg 

4.030  kg  (lor  5-weet'  produc- 
tion months  ooty) 


Costs  used  to  develop  the  cutoffs  were 
based  upon  a  retrofit  situation,  where 
VOC  emissions  captured  in  an  enclosed 
booth  are  vented  to  a  baghouse  for 
particulate  removal  and  then  to  a 
carbon  adsorber  for  recovery. 

The  EPA  is  including  equipment 
requirements  as  an  alternate  method  of 
demonstrating  compliance  with  the 
standards  for  green  tire  spraying 
operations.  This  alternative  compliance 
method  is  similar  to  that  included  in  the 


alternative  compliance  method  for 
undertread  cementing  and  sidewall 
cementing  [§  60.543(j)). 

Under  the  alternative  compliance 
method,  the  owner  or  operator  of  an 
affected  green  tire  spraying  facility  can 
seek  to  demonstrate  compliance  with 
the  standards  for  green  tire  spraying 
facilities  where  organic  solvent-based 
sprays  are  used  by  meeting  the 
following  design  and  equipment 
requirements: 

1.  Enclosure  (i.e.,  the  capture  system) 
of  the  spray  application  and  drying 
areas; 

2. 100  feet  per  minute  (fpm)  face 
velocity  through  all  permanent  openings 
in  the  capture  system; 

3.  Coated  green  tires  retained  in 
capture  system  for  at  least  30  seconds; 

4.  The  total  area  of  ail  permanent 
openings  into  the  enclosure  does  not 
exceed  the  area  necessary  to  maintain 
the  VOC  concentration  of  the  exhaust 
stream  at  25  percent  of  the  lower 
explosive  limit  (I£L)  when  the  facility  is 
operating  at  its  maximum  solvent  use 
rate,  the  face  velocity  through  all 
permanent  openings  is  100  fpm,  and  all 
temporary  openings  are  closed;  and 

5.  Captured  VOC  vented  to  a  95 
percent  efficient  control  device.  The  100 
foot  per  minute  face  velocity 
requirement  for  all  permanent  openings 
and  the  30-second  retention  time 
requirement  for  coated  green  tires  are  to 
assure  optimal  capture  of  VOC.  The 
purpose  of  the  maximum  permanent 
opening  area  requirement  is  to  minimize 
the  escape  of  fugitive  emissions  from  the 
enclosure.  Twenty-five  percent  of  the 
LEL  was  selected  as  ti',e  reference  point 
for  sizing  permanent  openings  because  it 
represents  the  level  of  dilution  most 
commonly  used  to  avoid  fire  and 
explosion  hazards.  Ninety-five  percent 
control  of  captured  VOC  is  required  as 
this  is  considered  best  demonstrated 
technology.  A  particulate  removal 
device,  such  as  a  scmbbcr.  a  filter, 
cyclone,  or  baghouse,  may  be  needed  in 
some  cases  to  pretreat  the  green  tire 
spray  exhaust  stream  prior  to  its 
entering  the  VOC  control  device  in  order 
to  avoid  fouling  of  the  VOC  control 
device  by  particulates  in  the  green  tire 
overspray.  However,  exhaust  stream 
pretreatment  for  particlaie  removal  is 
not  required  by  these  standards. 

Bubble  Considerations 

Most  of  the  commenters  reqijp«ted 
that  a  general  bubble  provision  Le 
added  to  the  standards  before 
promulgation.  Such  a  provision  would 
set  a  special  emission  limit  or  limits 
solely  for  use  in  bubbles.  The 
commenters  believe  that  a  bubble  is 
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appropriate  for  this  industry  because 
there  is  a  large  number  of  small  affected 
facilities,  and  they  claim  that  the  cost  of 
capture  and  control  technology  may 
vary  widely  from  facility  to  facility.  A 
bubble  provision  could  encourage  firms 
subject  to  this  NSPS  to  remove 
additional  emmissions  at  those  now 
facilities  where  reduction  is  least  costly, 
in  exchange  for  not  controlling  facilities 
where  control  is  more  costly.  The 
commenters  state  that  the  control 
flexibility  provided  by  a  bubble  would 
provide  the  potential  for  large  cost 
savings  to  the  industry. 

The  Agency  has  recently  approved  an 
NSPS  bubble  application  (52  FR  28946, 
August  4.  1987).  In  doing  this,  the 
Agency  made  clear  that  we  will  receive 
case-bv-Cdse  applications  for  NSPS 
compliance  bubbles  The  major  factors 
that  will  influence  decisions  on  whether 
to  approve  them  were  also  described. 
The  Agency  will  consider  bubbles  for 
rubber  tire  manufacturing  facilities  on  a 
case-by-case  basis  in  accordance  with 
such  factors. 

One  factor  relevant  to  the  bubbles 
suggested  by  the  commenters  is  that 
EPA  will  approve  only  NSPS  bubbles 
that  result  in  an  emission  reduction  at 
least  as  great  as  would  have  resulted 
from  facility-by-facility  application  of 
the  NSPS.  The  two  specific  examples  of 
potential  rubber  tire  bubbles  suggested 
during  the  public  comment  period 
however  v^ould  have  resulted  in  more 
emissions  than  would  have  occurred 
under  the  facility-by-facility  application 
of  the  NSPS.  Therefore,  these  bubbles 
were  not  approvable.  Our  reasons  for 
this  conclusion  and  responses  are 
described  below  for  the  information  of 
future  applicants. 

The  first  suggestion  proposed  a  trade 
of  emissions  between  an  undertread 
cementing  facility  and  a  tread  end 
cementing  facility.  The  uncontrolled 
VOC  emissions  from  the  facilities  would 
be  63  g/tire  and  15.1  g/tire.  respectively. 
The  commenter  used  the  proposed  25  g/ 
tire  VOC  use  cutoff  level  as  the  emission 
limit  for  the  undertread  cementing 
facility  and  combined  that  level  with  the 
10  g/tire  limit  for  tread  end  cementing 
for  a  bubble  limit  of  35  g/tire.  The 
commenter  would  install  a  75  percent 
efficient  capture  and  control  system  at 
the  undertread  cementing  facility  to 
reduce  emissions  to  15.7  g/tire  The  15,7 
g/tire  emission  rate  combined  with  the 
uncontrolled  emission  rate  of  15.1  g/tire 
at  the  tread  end  cementing  facility 
(15.7  ^  15.1  =  30.8)  would  be  less  than  the 
commenters  claimed  35  g/tire  bubble 
limit,  thereby  allowing  the  commenter  to 
avoid  reducing  emisisons  from  the  tread 
end  cementing  facility.  This  example 


used  the  proposed  25  g/iire  VOC  use 
cutoff  (now  revised  to  a  monthly  VOC 
use  level)  as  an  allowable  emission 
level  for  an  undertread  cementing 
facility  that  uses  a  capture/  control 
system,  instead  of  the  15.7  g/tire  level 
that  would  be  required  by  the  standards 
(75  percent  reduction  from  the 
uncontrolled  level  of  63  g/tire).  L'nder 
the  facility-by-facility  standards,  the 
combined  emission.s  from  undertread 
cementing  and  tread  end  cementing 
would  be,  at  most.  25.7  g/tire 
(15  7-r  10  =  25.7);  under  the  commenter"s 
proposed  bubble,  the  emissions  would 
be  30.8  g/tire,  or  at  least  5  g/tire  greater 
than  the  emissions  under  the  facility-by- 
facility  application  of  the  standards. 

Furthermore,  the  commenter's  use  of 
the  VOC  use  cutoff  numbers  as  emission 
limits  for  facilities  for  the  capture/ 
control  systems  is  a  misapplication  of 
the  cutoffs.  The  cutoff  numbers 
represent  a  VOC  use  rate  at  which  the 
cost  of  operating  a  capture/control 
system  was  judged  to  be  too  hi^h  for  the 
emission  reduction  achieved;  that  is,  if  a 
facility  uses  only  25  g/tire  or  less,  no 
further  emision  reduction  would  be 
required.  However,  facilities  using  more 
than  25  g/tire  are  required  to  reduce 
emissions  by  75  percent  because  capture 
and  control  costs  are  reasonable  for 
these  facilities.  Thus,  the  commenter  is 
applying  the  wrong  emission  limit  to 
undertread  ce.menting,  since  his 
uncontrolled  level  is  63  g/tire. 

The  second  example  proposed  to 
allow  a  plant  owner/operator  to  obtain 
emission  credits  for  operations  that  are 
not  pe.-formed  at  a  particular  tire  plant. 
This  commenter  no  longer  cements 
b,?ads  as  part  of  the  manufactunns 
process  and  wanted  to  obtain  credit 
equal  to  the  10  g/tire  bead  cementing 
limit  for  use  at  another  new  facility 
(presumably  to  avoid  instalhng  BDT 
controls  at  an  undertread  cementing  or 
sidewall  cementing  facility). 

The  approach  of  generating  NSPS 
emission  reduction  credit  from  avoiding 
construction  of  certain  emitting  facilities 
would  not  be  perrrjtted  where  the 
credits  would  clearly  result  in  increased 
emissions.  If  credit  were  given  for 
production  facilities  which  have  not 
been  built,  other  facilities  which  ha\e 
been  built  might  not  need  to  install  BDT. 
For  example,  if  the  5g/beadlimit  for 
bpad  cementing  (again,  this  figure  is 
equivalent,  in  most  cases,  to  10  g/tire)  in 
the  above  proposal  were  given  as  a 
credit  to  be  applied  elsewhere, 
emissions  from  the  plant  could  be  10  g/ 
tire  higher  under  a  bubble  than  they 
would  be  under  the  facility-by-facility 
standards. 


Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
considered  by  the  EPA  in  the 
development  of  this  rulemaking.  The 
docket  is  a  dynamic  file,  since  material 
is  added  throughout  the  rulemaking 
development.  The  docketing  system  is 
intended  to  allow  members  of  the  public 
and  industries  involved  to  readily 
identify  and  locate  documents  so  that 
they  can  intelligently  and  effectively 
participate  in  the  rulemaking  process. 
Along  with  the  statement  of  basis  and 
purpose  of  the  proposed  and 
promulgated  standards  and  the  EPA 
responses  to  significant  comments,  the 
contents  of  the  docket  will  serve  as  the 
record  in  case  of  judicial  review  [section 
307(d)(7)A)). 

Miscellaneous 

The  effective  date  of  this  regulation  is 
September  15. 1987.  Section  111  of  the 
Clean  Air  Act  provides  that  standards  of 
performance  or  revisions  thereof 
become  effective  upon  promulgation  and 
apply  to  affected  facilities,  construction 
or  modification  of  which  was 
commenced  after  the  date  of  proposal. 
January  20,  1983. 

As  prescribed  by  section  111.  the 

promulgation  of  these  standards  was 
preceded  by  the  Administrator's 
determination  (40  CFR  60  16.  44  FR 
49222,  dated  Augu't  21,  1979)  that  the 
rubber  tire  manufacturing  segment  of  the 
synthetic  i-ubber  source  category 
contributes  significantly  to  air  pollution 
which  may  reasonably  be  anticipated  to 
endanger  public  health  or  welfare.  In 
accordance  with  section  117  of  the  Act. 
publication  of  these  promulgated 
Standards  was  preceded  by  consultation 
with  appropriate  advisory  committees, 
independent  experts,  and  Federal 
departments  and  agencies. 

This  regulation  will  be  reviewed  4 
years  from  the  date  of  promulgation  as 
required  by  the  Clean  Air  Act.  This 
review  will  include  an  assessment  of 
such  factors  as  the  need  for  integration 
with  other  programs,  the  existence  of 
alternative  methods,  enforceability, 
improvements  in  emission  control 
technology,  and  reporting  requirements. 

Information  collection  requirements 
associated  with  this  regulation  (those 
included  in  40  CFK  60.7.  60.545.  and 
60.546)  have  been  approved  by  the 
Office  of  Management  and  Budget 
(0MB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980.  44 
U.SC.  3501  et  seq.  and  have  been 
assigned  O.MB  control  number  2060- 
0156. 
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Section  317  of  the  Clean  Air  Act 
requires  the  Administrator  to  prepare  an 
economic  impact  assessment  for  any 
new  source  standard  of  performance 
promulgated  under  section  111(b)  of  the 
Act.  An  economic  impact  assessment 
was  prepared  for  this  regulation  and  for 
other  regulatory  alternatives.  All 
aspects  of  the  assessment  were 
considered  in  determining  BDT.  The 
economic  impact  assessment  is  included 
in  the  background  information  document 
for  the  proposed  standards. 

In  addition  to  economics,  the  cost- 
effectiveness  numbers  of  alternative 
standards  were  also  evaluated  to  assure 
that  the  controls  required  by  this  rule 
are  reasonable  relative  to  other  VOC 
regulations.  In  this  case,  the  standards 
would  increase  the  rubber  tire 
manufacturers'  operating  costs, 
producing  an  average  cost  effectiveness 
in  the  fifth  year  of  about  $615  per 
megagram  of  VOC  emission  reduction  if 
recovery  credits  are  assumed. 
Additional  detail  on  costs  can  be  found 
in  the  background  information 
document. 

Percent  Emission  Reduction  Standards. 

As  discussed  in  the  preamble  to  the 

proposed  standards,  the  percent 
emission  reduction  format  was  selected 
as  the  format  of  the  standards  for 
undertread  cem.enting  operations, 
sidewdll  cementing  operations,  organic- 
based  green  tire  spraying  operations. 
Michelin-A  operations,  Michelin-B 
operations,  and  Michelin-C-automatic 
operations.  For  each  of  these  affected 
facilities,  there  exists  a  wide  variability 
of  VOC  use  among  manufacturers  and, 
in  some  cases,  among  individual  plants. 
Because  of  the  difficulty  in  identifying 
the  reasons  for  this  variabihty  and 
because  of  concerns  regarding  potential 
tire  safety  implications,  the  EPA  sought 
to  establish  standards  that  would  not 
require  affected  facilities  to  restrict 
VOC  use.  Given  these  conditions,  the 
percent  emission  reduction  format 
conforms  better  than  other  formats  with 
the  Clean  Air  Act  requirement  in  section 
111(a)  that  "a  standard  of  performance 
shall  reflect  the  degree  of  emission 
limitation  and  the  percentage  reduction 
achievable  through  application  of  the 
best  technological  system  of  continuous 
emission  reduction  which  (taking  into 
consideration  the  cost  of  achieving  such 
emission  reduction  .  .  .)  the 
Administrator  determines  has  been 
adequately  demonstrated." 

However,  there  may  be  two 
disadvantages  associated  with  percent 
emission  reduction  standards.  First, 
percent  emission  reduction  requirements 
may  not  provide  a  strong  incentive  to 
reduce  VOC  use.  However,  reducing 


VOC  use  at  any  of  these  facilities  would 
offer  the  potential  for  lower  costs  due  to 
the  reduction  in  the  amount  of  solvent 
required.  It  would  also  allow  the  owner 
or  operator  to  achieve  the  required 
percent  emission  reduction  with  a 
smaller  capture  system  and  control 
device.  While  the  resulting  cost  savings 
could  be  substantial,  they  may  not  offer 
sufficient  incentive  to  use  less  VOC  or 
to  employ  tackifying  processes  that  do 
not  require  the  use  of  VOC.  For 
example,  those  tire  manufacturers  using 
the  largest  amounts  of  VOC  at  their 
cementing  operations  may  not  attempt 
to  use  less  VOC  since  they  would  still 
be  required  to  operate  a  75  percent 
efficient  capture/control  system. 
However,  the  inclusion  of  low  VOC  use 
cutoffs  provides  an  economic  incentive 
for  many  sources  to  reduce  VOC  usage. 
A  second  potential  disadvantage  with 
percent  emission  reduction  standards  is 
that  they  may  not  contribute  to  cost- 
efficiency  goals  which  aim  to  equate  the 
marginal  costs  per  unit  of  emission 
reduction  among  polluters.  The  percent 
emission  reduction  format,  while 
equalizing  costs,  tends  to  increase, 
rather  than  minimize,  differences  in 
marginal  cost-effectiveness  values,  i.e., 
the  costs  of  making  equal  percent 
reductions  are  unequal.  For  rubber  tire 
manufacturers,  the  costs  per  ton  of  VOC 
removed  are  greater  for  medium  VOC 
users  than  for  high  VOC  users  (although 
the  total  costs  are  lower  for  medium 
users. 

On  balance,  due  to  the  wide 
variability  in  VOC  use  and  the  EPA's 
efforts  to  take  into  consideration  the 
industry's  tire  safety  concerns,  the 
advantages  of  percent  emission 
reduction  standards  for  the  rubber  tire 
manufacturing  industry  are  judged  to 
outweigh  the  disadvantages. 

"Major  Rule  "  Determination 

Under  Executive  Order  12291,  the  EPA 
is  required  to  judge  whether  a  regulation 
is  a  "major  rule"  and  therefore  subject 
to  certain  requirements  of  the  Order. 
The  Agency  has  determined  that  this 
regulation  would  result  in  none  of  the 
adverse  economic  effects  set  forth  in 
section  1  of  the  Order  as  grounds  for 
finding  a  regulation  to  be  "major  rule." 
Fifth-year  annualized  costs  of  the 
standard,  compared  to  an  uncontrolled 
situation,  would  be  about  $1.4  million. 
The  product  wholesale  price  is  not 
expected  to  increase.  The  Agency  has 
therefore  concluded  that  the  proposed 
regulation  is  not  a  "major  rule"  under 
Executive  Order  12291. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget  for 
review  as  required  by  Executive  Order 
12291.  Any  comments  from  the  OMB  to 


the  EPA  and  any  EPA  response  to  those 
comments  are  available  for  public 
inspection  in  Docket  No.  A-80-9,  EPA's 
Central  Docket  Section,  West  Tower 
Lobby,  Gallery  1,  Waterside  Mall,  401  M 
Street,  SW.,  Washington.  DC  20460, 

Regulatory  Flexibility  Analysis 
Certification 

The  Regulatory  Flexibility  Act  of  1980 
requires  that  adverse  effects  of  all 
Federal  regulations  upon  small 
businesses  be  identified.  According  to 
current  Small  Business  Administration 
guidelines,  a  small  business  in  the  SIC 
category  3011.  "Tires  and  innertubes."  is 
one  that  has  1.000  employees  or  less. 
This  is  the  criterion  to  qualify  for  SBA 
loans  or  for  the  purpose  of  government 
procurement.  Of  the  16  tire 
manufacturing  companies,  3  existing 
companies  have  less  than  1.000 
employees.  An  industry  representative 
has  stated  that  employment  in  a  typical 
new  plant  is  expected  to  average  1.400. 
with  a  range  of  1,000  to  2.000.  Thus,  it  is 
unlikely  that  any  new  plant  would  be 
considered  a  small  entity.  Existing  small 
entities  are  not  expected  to  become 
subject  to  the  NSPS  through  new 
construction,  modification,  or 
reconstruction.  However,  if  a  small 
business  did  become  subject  to  the 
NSPS.  the  cost  of  compliance  would 
have  minimal  impacts. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  I  hereby  certify  that  the  attached 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

list  of  Subjects  in  40  CFR  Part  60 

Air  pollution  control,  Incorporation  by 
reference,  Intergovernmental  relations, 
Reporting  and  recordkeeping.  Rubber 
tire  manufacturing  (SIC  3011). 

Dale:  September  1, 1987. 
Lee  M.  Thomas, 

Administrator. 


For  reasons  set  out  in  the  preamble,  40 
CFR  Part  60  is  amended  as  follows: 

PART  60— STANDARDS  OF 
PERFORMANCE  FOR  NEW 
STATIONARY  SOURCES 

1.  The  authority  citation  for  Part  60 
continues  to  read  as  follows: 

Authority:  41  U.S.C.  7411.  7414,  and  7601(a). 

2.  40  CFR  Part  60  is  amended  by 
adding  a  new  Subpart  BBB  to  read  as 
follows: 

Subpart  BBB— Standards  of  Performance 
for  tf)«  Rubber  Tire  Manufacturing  Industry 

Sec. 

60.540    Applicability  and  designation  of 
affected  facilities. 
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60541  Definitions. 

60542  Standards  for  volatile  organic 
compounds. 

60.543  Performance  lest  and  compliance 
provisions, 

60.544  Monitoring  of  operations. 

60.545  Recordkeeping  retjuirements. 

60.546  Reporting  requirements. 

60.547  Test  methods  and  procedures. 

60.548  Delegation  of  authority. 

Subpart  BBB— Standards  of 
Performance  for  the  Rubber  Tire 
Manufacturing  Industry 

§60340    AppJIcaWllty  and  destanatton  of 
affected  facHtties. 

(a)  The  provisions  of  this  subpart 
apply  to  the  following  affected  facilities 
in  rubber  tire  manufacturing  plants:  each 
undertread  cementing  operation,  each 
sidewall  cementing  operation,  each 
tread  end  cementing  operation,  each 
bead  cementing  operation,  each  green 
fire  spraying  operation,  each  Michelin-A 
operation,  each  Michelin-B  operation, 
and  each  Michelin-C-automatic 
operation. 

(b)  The  provisions  of  this  subpart 
apply  to  each  facility  identified  in 
paragrpah  (a)  of  this  section  that 
commences  construction  or  modification 
after  January  20, 1983. 

(c)  Although  the  affected  facilities 
listed  under  §  80.540(a)  are  defined  in 
reference  to  the  production  of 
components  of  a  "tire,"  as  defined  under 
§  60.541(a).  the  percent  emission 
reduction  requirements  and  VOC  use 
cutoffs  specified  under  §  60.542(a)(1)  (2) 
(6),  (7)(iii).  {7)(iv).  (8),  (9),  and  (10)  refer  ' 
to  the  total  amount  of  VOC  used  (the 
amount  allocated  to  the  affected 
facility),  including  the  VOC  used  in 
cements  and  organic  solvent-based 
green  tire  spray  materials  for  tire  types 
not  listed  in  the  §  60.541(a)  definition  of 
"tire." 

§  60.541    Deflnttlona. 

(a)  All  terms  that  are  used  in  this 
subpart  and  are  not  defined  below  are 
given  the  same  meaning  as  in  the  Act 
and  in  Subpart  A  of  this  part. 

"Bead"  means  rubber-covered  strands 
of  wire,  wound  into  a  circular  form, 
which  ensure  a  seal  between  a  tire  and 
the  rim  of  the  wheel  onto  which  the  tire 
is  mounted. 

"Bead  cementing  operation"  means 
the  system  that  is  used  to  apply  cement 
to  the  bead  rubber  before  or  after  it  is 
wound  into  its  final  circular  form.  A 
bead  cementing  operation  consists  of  a 
cement  application  station,  such  as  a  dip 
tank,  spray  booth  and  nozzles,  cement 
trough  and  roller  or  swab  applicator, 
and  all  other  equipment  necessary  to 
apply  cement  to  wound  beads  or  bead 


rubber  and  to  allow  evaporation  of 
solvent  from  cemented  beads. 

"Component"  means  a  piece  of  tread, 
combined  tread/sidewall.  or  separate 
sidewall  rubber,  or  other  rubber  strip 
that  is  combined  into  the  sidewall  of  a 
finished  tire. 

"Drying  area"  means  the  area  where 
VOC  from  applied  cement  or  green  tire 
sprays  is  allowed  to  evaporate. 

"Enclosure"  means  a  structure  that 
surrounds  a  VOC  (cement,  solvent,  or 
spray)  application  area  and  dr\ing  area, 
and  that  captures  and  contains" 
evaporated  VOC  and  vents  it  to  a 
control  device.  Enclosures  may  have 
permanent  and  temporary  openings. 
"Green  tire"  means  an  assembled, 
uncured  tire. 

"Green  tire  spraying  operation" 
means  the  system  used  to  apply  a  mold 
release  agent  and  lubricant  to  the  inside 
and/or  outside  of  green  tires  to  facilitate 
the  curing  process  and  to  prevent  rubber 
from  sticking  to  the  curing  press.  A 
green  tire  spraying  operation  consists  of 
a  booth  where  spraying  is  performed, 
the  spray  application  station,  and 
related  equipment,  such  as  the  lubncant 
supply  system. 

"Michelin-A  operation"  means  the 
operation  identified  as  Michelin-A  in  the 
Emission  Standards  and  Engineering 
Division  confidential  file  as  referenced 
in  Docket  A-80-9,  Entry  II-B-12. 

"Michelin-B  operation"  means  the 
operation  identified  as  Michelin-B  in  the 
Emission  Standards  and  Engineering 
Division  confidential  file  as  referenced 
in  Docket  A-80-9.  Entry  II-B-12. 

"Michelin-C-automatic  operation" 
means  the  operation  identifed  as 
Michelin-C-automatic  in  the  Emission 
Standards  and  Engineering  Division 
confidential  file  as  referenced  in  Docket 
A-80-9,  Entry  Il-B-12. 

"Month"  means  a  calendar  month  or  a 
prespecified  period  of  28  days  or  35  days 
(utilizing  a  4-4-5-week  recordkeeping  ' 
and  reporting  schedule). 

"Organic  solvent-based  green  tire 
spray"  means  any  mold  release  agent 
and  lubricant  applied  to  the  inside  or 
outside  of  green  tires  that  contains  more 
than  12  percent,  by  weight,  of  VOC  as 
sprayed. 

"Permanent  opening"  means  an 
opening  designed  into  an  enclosure  to 
allow  tire  components  to  pass  through 
the  enclosure  by  conveyor  or  other 
mechanical  means,  to  provide  access  for 
permanent  mechanical  or  electrical 
equipment,  or  to  direct  air  fiow  into  the 
enclosure.  A  permanent  opening  is  not 
equipped  with  a  door  or  other  means  of 
obstruction  of  air  fiow. 

"Sidewall  cementing  operation  ' 
means  the  system  used  to  apply  cement 
to  a  continuous  strip  of  sidewall 


component  or  any  other  continuous  strip 
component  (except  combined  tread/ 
sidewall  component)  that  is 
incorporated  into  the  sidewall  of  a 
finished  tire.  A  sidewall  cementing 
operation  consists  of  a  cement 
application  station  and  all  other 
equipment,  such  as  the  cement  supply 
system  and  feed  and  takeaway 
conveyors,  necessary  to  apply' cement  to 
sidewall  strips  or  other  continuous  strip 
component  (except  combined  tread/ 
sidewall  component)  and  to  allow 
evaporation  of  solvent  from  the 
cemented  rubber. 

"Temporary  opening"  means  an 
opening  into  an  enclosure  that  is 
equipped  with  a  means  of  obstruction, 
such  as  a  door,  window,  or  port,  that  is 
normally  closed. 

Tire"  means  any  agricultural, 
airplane,  industrial,  mobile  home,  light- 
duty  truck  and/or  passenger  vehicle  tire 
that  has  a  bead  diameter  less  than  or 
equal  to  0.5  meter  (m)  (19.7  inches)  and  a 
cross  section  dimension  less  than  or 
equal  to  0.325  m  (12.8  in.),  and  that  is 
mass  produced  in  an  assembly-line 
fashion. 

"Tread  end  cementing  operation" 
means  the  system  used  to  apply  cement 
to  one  or  both  ends  of  the  tread  or 
combined  tread/sidewall  component.  A 
tread  end  cem.enting  operation  consists 
of  a  cement  application  station  and  all 
other  equipment,  such  as  the  cement 
supply  system  and  feed  and  takeaway 
conveyors,  necessary  to  apply  cement  to 
tread  ends  and  to  allow  evaporation  of 
solvent  from  the  cemented  tread  ends. 

"Undertread  cementing  operation" 
means  the  system  used  to  apply  cement 
to  a  continuous  strip  of  tread  or 
combined  tread/sidewall  component 
An  undertread  cementing  operation 
consists  of  a  cement  application  station 
and  ail  other  equipment,  such  as  the 
cement  supply  s>stem  and  feed  and 
takeaway  conveyors,  necessary  to  apply 
cement  to  tread  or  combined  tread/ 
sidewall  strips  and  to  allow  evaporation 
of  solvent  from  the  cemented  tread  or 
combined  tread/sidewall. 

"VOC  emission  control  device"  means 
equipment  that  destroys  or  recovers 
VOC. 

"VOC  emission  reduction  system" 
means  a  system  composed  of  an 
enclosure,  hood,  or  other  device  for 
containment  and  capture  of  VOC 
emissions  and  a  VOC  emission  control 
device. 

'Water-based  green  tire  spray"  means 
any  mold  release  agent  and  lubricant 
applied  to  the  inside  or  outside  of  green 
tires  that  contains  12  percent  or  less,  by 
weight,  of  VOC  as  sprayed. 
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(b)  Notations  used  under  this  subpart 
are  defined  below: 

Bo  =  total  number  of  beads  cemented  at 
a  particular  bead  cementing 
affected  facility  for  a  month 
C.  =  concentration  of  VOC  in  gas  stream 
in  vents  after  a  control  device  (parts 
per  million  by  volume) 
Co  =  concentration  of  VOC  in  gas  stream 
in  vents  before  a  control  device 
(parts  per  million  by  volume) 
C,  ^  concentration  of  VOC  in  each  gas 
stream  vented  directly  to  the 
atmosphere  from  an  affected  facility 
or  from  a  temporary  enclosure 
around  an  affected  facility  (parts 
per  million  by  volume) 
D<-  =  density  of  cement  or  spray  material 

(grams  per  litre) 
Dr  =  density  of  VOC  recovered  by  an 
emission  control  device  (grams  per 
litre) 
E  =  emission  control  device  efficiency. 

inlet  versus  outlet  (fraction) 
Fc  =  capture  efficiency.  VOC  captured 
and  routed  to  one  control  device 
versus  total  VOC  used  for  an 
affected  facility  (fraction) 
Fo  =  fraction  of  total  mass  of  VOC  used 
in  a  month  by  all  facilities  served 
by  a  common  cement  or  spray 
material  distribution  system  that  is 
used  by  a  particular  affected  facility 
served  by  the  common  distribution 
system 
G  -  monthly  average  mass  of  VOC  used 
per  tire  cemented  or  sprayed  with  a 
water-based  green  tire  spray  for  a 
particular  affected  facility  (grams 
per  tire) 
Gb  =  monthly  average  mass  of  VOC  used 
per  bead  cemented  for  a  particular 
bead  cementing  affected  facility 
(grams  per  bead) 
U  =  volume  of  cement  or  spray  material 

used  for  a  month  (liters) 
L,  =  volume  of  VOC  recovered  by  an 
emission  control  device  for  a  month 
(liters) 
M  =  total  mass  of  VOC  used  for  a  month 
by  all  facilities  served  by  a  common 
cement  or  spray  material 
distribution  system  (grams) 
M„  =  total  mass  of  VOC  used  at  an 

affected  facility  for  a  month  (grams) 
Mr  =  mass  of  VOC  recovered  by  an 

emission  control  device  for  a  month 
(grams) 
N  =  mass  of  VOC  emitted  to  the 

atmosphere  per  tire  cemented  or 
sprayed  with  a  water-based  green 
tire  spray  for  an  affected  facility  for 
a  month  (grams  per  tire) 
N|,  =  mass  of  VOC  emitted  per  bead 

cemented  for  an  affected  facility  for 
a  month  (grams  per  bead) 
Q.  =  volumetric  flow  rate  in  vents  after  a 
control  device  (dry  standard  cubic 
meters  per  hour) 


Qb=  volumetric  flow  rate  in  vents  before 
a  control  device  (dry  standard  cubic 
meters  per  hour) 

Q,  =  volumetric  flow  rate  of  each  stream 
vented  directly  to  the  atmosphere 
from  an  affected  facility  or  from  a 
temporary  enclosure  around  an 
affected  facility  (dry  standard  cubic 
meters  per  hour) 

R  =  overall  efficiency  of  an  emission 
reduction  system  (fraction) 

Td  =  total  number  of  days  in  monthly 
compliance  period  (days) 

To  =  total  number  of  tires  cemented  or 
sprayed  with  water-based  green  tire 
sprays  at  a  particular  affected 
facility  for  a  month 

W  o  =  Afeight  fraction  of  VOC  in  a  cement 
or  spray  material. 

§  60.542    Standards  for  volatile  organic 
compounds. 

(a)  On  and  after  the  date  on  which  the 
initial  performance  test,  required  by 
§  60.8,  is  completed,  but  no  later  than 
180  days  after  initial  startup,  each 
owner  or  operator  subject  to  the 
provisions  of  this  subpart  shall  comply 
with  the  following  conditions: 

(1)  For  each  undertread  cementing 
operation: 

(i)  Discharge  into  the  atmosphere  no 
more  than  25  percent  of  the  VOC  used 
(75  percent  emission  reduction)  for  each 
month;  or 

(ii)  Maintain  total  (uncontrolled)  VOC 
use  less  than  or  equal  to  the  levels 
specified  below,  depending  upon  the 
duration  of  the  compliance  period; 

(A)  3,870  kilograms  of  VOC  per  28 
days, 

(B)  4,010  kilograms  of  VOC  per  29 
days. 

(C)  4,150  kilograms  of  VOC  per  30 
days. 

(D)  4,280  kilograms  of  VOC  per  31 
days,  or 

(E)  4,840  kilograms  of  VOC  per  35 
days. 

(2)  For  each  sidewall  cementing 
operation: 

(i)  Discharge  into  the  atmosphere  no 
more  than  25  percent  of  the  VOC  used 
(75  percent  emission  reduction)  for  each 
month;  or 

(ii)  Maintain  total  (uncontrolled)  VOC 
use  less  than  or  equal  to  the  levels 
specified  below,  depending  upon  the 
duration  of  the  compliance  period: 

(A)  3,220  kilograms  of  VOC  per  28 
days, 

(B)  3,340  kilograms  of  VOC  per  29 
days, 

(C)  3,450  kilograms  of  VOC  per  30 
days, 

(D)  3.570  kilograms  of  VOC  per  31 
days,  or 

(E)  4.030  kilograms  of  VOC  per  35 
days. 


(3)  For  each  t-f-ead  end  cementing 
operation;  Discharge  into  the 
atmosphere  no  more  than  10  grams  of 
VOC  per  tire  (g/tire)  cemented  for  each 
month. 

(4)  For  each  bead  cementing 
operation:  Discharge  into  the 
atmosphere  no  more  than  5  grams  of 
VOC  per  bead  (g/bead)  cemented  for 
each  month. 

(5)  For  each  green  tire  spraying 
operation  where  only  water-based 
sprays  are  used: 

(i)  Discharge  into  the  atmosphere  no 
more  than  1.2  grams  of  VOC  per  tire 
sprayed  with  an  inside  green  tire  spray 
for  each  month:  and 

(ii)  Discharge  into  the  atmosphere  no 
more  than  9,3  grams  of  VOC  per  tire 
sprayed  with  an  outside  green  tire  spray 
for  each  month. 

(6)  For  each  green  tire  spraying 
operation  where  only  ogranic  solvent- 
based  sprays  are  used; 

(i)  Discharge  into  the  atmosphere  no 
more  than  25  percent  of  the  VOC  used 
(75  percent  emission  reduction)  for  each 
month;  or 

(ii)  Maintain  total  (uncontrolled)  VOC 
use  less  than  or  equal  to  the  levels 
specified  below,  depending  upon  the 
duration  of  the  compliance  period: 

(A)  3,220  kilograms  of  VOC  per  28 
days, 

(B)  3,340  kilograms  of  VOC  per  29 
days, 

(C)  3,450  kilograms  of  VOC  per  30 
days, 

(D)  3,570  kilograms  of  VOC  per  31 
days,  or 

(E)  4,030  kilograms  of  VOC  per  35 
days. 

(7)  For  each  green  tire  spraying 
operation  where  both  water-based  and 
organic  solvent-based  sprays  are  used: 

(i)  Discharge  into  the  atmosphere  no 
more  than  1.2  grams  of  VOC  per  tire 
sprayed  with  a  water-based  inside  green 
tire  spray  for  each  month:  and 

(ii)  Discharge  into  the  atmosphere  no 
more  than  9.3  grams  of  VOC  per  tire 
sprayed  with  a  water-based  outside 
green  tire  spray  for  each  month;  and 
either 

(iii)  Discharge  into  the  atmosphere  no 
more  than  25  percent  of  the  VOC  used  in 
the  organic  solvent-based  green  tire 
sprays  (75  percent  emission  reduction) 
for  each  month:  or 

(iv)  Maintain  total  (uncontrolled)  VOC 
use  for  all  organic  solvent-based  green 
tire  sprays  less  than  or  equal  to  the 
levels  specified  under  paragraph 
(a)(6)(ii)  of  this  section. 

(8)  For  each  Michelin-A  operation: 

(i)  Discharge  into  the  atmosphere  no 
more  than  35  percent  of  the  VOC  used 
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(65  percent  emission  reduction)  for  each 
month;  or 

(ii)  Maintain  total  (uncontroiied)  VOC 
use  less  than  or  equal  to  the  levels 
specified  below,  depending  upon  the 
duration  of  the  compliance  period: 

(A)  1570  Kilograms  of  VOC  per  28 
days, 

(B)  1630  Kilograms  of  VOC  per  29 
days, 

(C)  1690  Kilograms  of  VOC  per  30 
days, 

(D)  1740  Kilograms  of  VOC  per  31 
days,  or 

(E)  1970  Kilograms  of  VOC  per  35 
days. 

(9)  For  each  Michelin-B  operation: 
(i)  Discharge  into  the  atmosphere  no 

more  than  25  percent  of  the  VOC  used 
(75  percent  emission  reduction)  for  each 
month:  or 

(ii)  Maintain  total  (uncontrolled]  VOC 
use  less  than  or  equal  to  the  levels 
specified  below,  depending  upon  the 
duration  of  the  compliance  period: 

(A)  1310  Kilograms  of  VOC  per  28 
days, 

(B)  1360  Kilograms  of  VOC  per  29 
days, 

(C)  1400  Kilograms  of  VOC  per  30 
days, 

(D)  1450  Kilograms  of  VOC  per  31 
days,  or 

(E)  1640  Kilograms  of  VOC  per  35 
days. 

(10)  For  each  Michelin-C-automatic 
operation: 

(i)  Di.scharge  into  the  atmosphere  no 
more  than  35  percent  of  the  VOC  used 
(65  percent  emission  reduction)  for  each 
month:  or 

(ii)  Maintain  total  (uncontrolled)  VOC 
use  less  than  or  equal  to  the  levels 
specified  under  paragraph  (a)(8)(ii)  of 
this  section. 

§  60.543    Performance  test  and  compliance 
provisions. 

(a)  Section  60.8(d)  does  apply  to  the 
monthly  performance  test  procedures 
required  by  this  subpart.  Section  60.8(d) 
does  not  apply  to  initial  performance 
tests  and  to  the  performance  tests 
specified  under  paragraphs  (b)(2)  and 
(b)(3)  of  this  section.  Section  60.8(f)  does 
not  apply  when  Method  24  is  used. 

(b)  Performance  tests  shall  be 
conducted  as  follows: 

(1 )  The  owner  or  operator  of  an 
affected  facility  shall  conduct  an  initial 
performance  test,  as  re.quired  under 
§  60.8(a),  except  as  described  under 
paragraph  (j)  of  this  section.  The  owner 
or  operator  of  an  affected  facility  shall 
thereafter  conduct  a  performance  test 
each  month  except  as  described  under 
paragraphs  (gl(l)  and  (j)  of  this  section. 
Initial  and  monthly  performance  tests 


shall  be  conducted  according  to  the 
procedures  in  this  section. 

(2)  The  owner  or  operator  of  an 
affected  facility  who  elects  to  use  a 
VOC  emission  reduction  system  with  a 
control  device  that  destroys  VOC  (e.g., 
incinerator),  as  described  under 
paragraphs  (f]  and  (g)  of  this  section, 
shall  repeat  the  performance  test  when 
directed  by  the  Administrator  or  when 
the  owner  or  operator  elects  to  operate 
the  capture  system  or  control  device  at 
conditions  different  from  the  most 
recent  determination  of  overall 
reduction  efficiency.  The  performance 
test  shall  be  conducted  m  accordance 
with  the  procedures  described  under 
paragraphs  (0(2)  (i)  through  (iii)  of  this 
section, 

(3)  The  owner  or  operator  of  an 
affected  facility  who  seeks  to  comply 
with  the  equipment  design  and 
performance  specifications,  as  described 
under  paragraph  (j)  of  this  section,  shall 
repeat  the  performance  test  when 
directed  by  the  Administrator  or  when 
the  owner  or  operator  elects  to  operate 
the  capture  system  or  control  device  at 
conditions  different  from  the  most 
recent  determination  of  control  device 
efficiency  or  measurement  of  capture 
system  retention  time  or  face  velocity. 
The  performance  test  shall  be  conducted 
in  accordance  wnth  the  procedures 
described  under  paragraph  (n(2](ii)  of 
this  section. 

(c)  For  each  undertread  cementing 
operation,  each  sidewall  cementing 
operation,  each  green  t;re  spraying 
operation  where  organic  solvent-based 
sprays  are  used,  each  Michelin-A 
operation,  each  Michelin-B  operation, 
and  each  Michelin-C-automatic 
operation  where  the  owner  or  operator 
seeks  to  comply  with  rhe  uncontrolled 
monthly  VOC  use  (kg/mo)  limits,  the 
owner  or  operator  shall  use  the 
following  procedure  to  determine 
compliance  with  the  applicable 
(depending  upon  duration  of  compliance 
period)  uncontrolled  monthly  VOC  use 
limit  specified  under  §  60, 542(a)  (l)(ii), 
|2)(ii),  (6)(ii),  (7)(iv).  (8)(ii).  (9)(ii),  and 
(10)(ii).  If  both  undertread  cementing 
and  sidewall  cementing  are  performed 
at  the  same  affected  facility  during  a 
month,  then  the  kg/mo  limit  specified 
under  §  60.542(a)(l)(ii)  shall  apply  for 
that  month. 

(1)  Determine  the  density  and  weight 
fraction  VOC  (including  dilution  VOC) 
of  each  cement  or  green  tire  spray  from 
Its  formulation  or  by  analysis  of  the 
cement  or  green  tire  spray  using  Method 
24.  If  a  dispute  arises,  the  Administrator 
may  require  an  owner  or  operator  who 
used  formulation  data  to  analyze  the 
cement  or  green  tire  spray  using  Method 
24. 


(2)  Calculate  the  total  mass  of  VOC 
used  at  the  affected  facility  for  the 
month  [Ha)  by  the  following  procedure: 

(i)  For  each  affected  facility  for  which 
cement  or  green  tire  spray  is  delivered 
in  batch  or  via  a  distribution  system  that 
serves  only  the  affected  facility: 


^C^     %. 


1=1       i        11 

where:  "a"  equals  the  number  of 

different  cements  or  green  tire  sprays 
used  during  the  month  that  are  delivered 
in  batch  or  via  a  distribution  system  that 
serves  only  a  single  affected  facility. 

(ii)  For  each  affected  facility  for  which 
cement  or  green  tire  spray  is  delivered 
via  a  common  distribution  system  that 
also  serves  other  affected  or  existing 
facilities: 

(A)  Calculate  the  total  mass  of  VOC 
used  for  all  of  the  facilities  served  by  the 
common  distribution  system  for  the 
month  (M): 


b 

Z 
i=l 


Dr.     W, 


C.     ^C. 


°i 


where:  "b"  equals  the  number  of 
different  cements  or  green  tire  sprays 
used  during  the  month  that  are  delivered 
via  a  common  distribution  system  that 
also  serves  other  affected  or  existing 
facilities. 

(B)  Determine  the  fraction  (F,)  of  M 
used  at  the  affected  facility  by 
comparing  the  production  records  and 
process  specifications  for  the  material 
cemented  or  sprayed  at  the  affected 
facility  for  the  month  to  the  production 
records  and  process  specifications  for 
the  material  cemented  or  sprayed  at  all 
other  facilities  served  by  the  common 
distribution  system  for  the  month  or  by 
another  procedure  acceptable  to  the 
Administrator. 

(C)  Calculate  the  total  monthly  mass 
of  VOC  used  at  the  affected  facility  for 
the  month  (Mo): 

Mo     =     MFo 

(3)  Determine  the  time  duration  of  the 
monthly  compliance  period  (T,,). 

(d)  For  each  tread  end  cementing 
operation  and  each  green  tire  spraying 
operation  where  water-based  sprays  are 
used  (inside  and/or  outside)  that  do  not 
use  a  VOC  emission  reduction  system, 
the  owner  or  operator  shall  use  the 
following  procedure  to  determine 
compliance  with  the  g/tire  limit 
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specified  under  §  60.542(a)  (3),  (5Ki), 
(5)(ii),  (7)(i),  and(7)(ii). 

(1)  Determine  the  density  and  weight 
fraction  VOC  as  specified  under 
paragraph  (c)(1)  of  this  section. 

(2)  Calculate  the  total  mass  of  VOC 
used  at  the  affected  facility  for  the 
month  (Mo)  as  specified  under 
paragraph  (c)(2)  of  this  section. 

(3)  Determine  the  total  number  of  tire 
cemented  or  sprayed  at  the  affected 
facility  for  the  month  (To)  by  the 
following  procedure: 

(i)  For  a  trend  end  cementing 
operation.  To  equals  the  number  of  tread 
or  combined  tread/sidewall  components 
that  receive  an  application  of  tread  end 
cement  for  the  month. 

(ii)  For  a  green  tire  spraying  operation 
that  uses  water-based  inside  green  tire 
sprays,  To  equals  the  number  of  green 
tires  that  receive  an  application  of 
water-based  inside  green  tire  spray  for 
the  month. 

(iii)  For  a  green  tire  spraying 
operation  that  uses  water-based  outside 
green  tire  sprays,  T„  equals  the  number 
of  green  tires  that  receive  an  application 
of  water-based  outside  green  tire  spray 
for  the  month. 

(4)  Calculate  the  mass  of  VOC  used 
per  tire  cemented  or  sprayed  at  the 
affected  facility  for  the  month  (G): 


(5)  Calculate  the  mass  of  VOC  emitted 
per  tire  cemented  or  sprayed  at  the 
affected  facility  for  the  month  (N): 


(4)  Calculate  the  mass  of  VOC  used 
per  bead  cemented  at  the  affected 
facility  for  the  month  (Gb): 


(e)  For  each  bead  cementing  operation 
that  does  not  use  a  VOC  emission 
reduction  system,  the  owner  or  operator 
shall  use  the  following  procedure  to 
determme  compliance  with  the  g/bead 
limit  specified  under  §  60.542(a)(4). 

(1)  Determine  the  density  and  weight 
fraction  VOC  as  specified  under 
paragraph  (c)(1)  of  this  section. 

(2)  Calculate  the  total  mass  of  VOC 
used  at  the  affected  facility  for  the 
month  (Mo)  as  specified  under 
paragraph  (c)(2)  of  this  section. 

(3)  Determine  the  number  of  beads 
cemented  at  the  affected  facility  during 
the  month  (B^)  using  production  records; 
Bo  equals  the  number  of  beads  that 
rt'cei\e  an  application  of  cement  for  the 
month. 


M. 


Gj  = 


(5)  Calculate  the  mass  of  VOC  emitted 
per  bead  cemented  at  the  affected 
facility  for  the  month  (Nt): 


Nt    =     Gb 


(f)  For  each  tread  end  cementing 

operation  and  each  bead  cementing 
operation  that  use  a  VOC  emission 
reduction  system  with  a  control  device 
that  destroys  VOC  (e.g.,  incinerator),  the 
owner  or  operator  shall  use  the 
following  procedure  to  determine 
compliance  with  the  emission  limit 
specified  under  §  60.542(a)  (3)  and  (4). 

(1)  Calculate  the  mass  of  VOC  used 
per  tire  cemented  at  the  affected  facility 
for  the  month  (G).  as  specified  under 
paragraphs  (d)  (1)  through  (4)  of  this 
section,  or  mass  of  VOC  used  per  bead 
cemented  at  the  affected  facility  for  the 
month  (Gi,).  as  specified  under 
paragraphs  (e)  (1)  through  (4)  of  this 
section. 

(2)  Calculate  the  mass  of  VOC  emitted 
per  tire  cemented  at  the  affected  facility 
for  the  month  (N)  or  mass  of  VOC 
emitted  per  bead  cemented  for  the 
affected  facility  for  the  month  (Nb): 


I 


N     *=  G   (1-R) 


%  J   % 


(1-R) 


For  the  initial  performance  test,  the 
overall  reduction  efficiency  (R)  shall  be 
determined  as  prescribed  under 
paragraphs  (f)(2)  (i)  through  (iii)  of  this 
section.  In  subsequent  months,  the 
owner  or  operator  may  use  the  most 
recently  determined  overall  reduction 
efficiency  (R)  for  the  performance  test 
except  during  conditions  described 
under  paragraph  (b)(2)  of  this  section. 

(i)  The  owner  or  operator  of  an 
affected  facility  shall  construct  a 
temporary  enclosure  around  the 
application  and  drying  areas  during  the 
performance  test  for  the  purpose  of 
capturing  fugitive  VOC  emissions.  The 
enclosure  must  be  maintained  at  a 
negative  pressure  to  ensure  that  all 


evaporated  VOC  are  measurable. 
Determine  the  fraction  (F,)  of  total  VOC 
used  at  the  affected  facility  that  enters 
the  control  device: 


F^   = 


I'  %\ 


m  n 

i=l  1      i=l       ^      ^ 


where:  "m"  is  the  number  of  vents  from 
the  affected  facility  to  the  control 
device,  and  "n"  is  the  number  of 
vents  from  the  affected  facility  to 
the  atmosphere  and  from  the 
temporary  enclosure, 
(ii)  Determine  the  destruction 
efficiency  of  the  control  device  (E)  by 
using  values  of  the  volumetric  flow  rate 
of  each  of  the  gas  streams  and  the  VOC 
content  (as  carbon)  of  each  of  the  gas 
streams  in  and  out  of  the  control  device: 


m  p 

I       Cb.Ob.  -     I       Ca  Ua. 

1=1         11  1=1         11 

______ 

1  =  1  1    ^ 


where:  "m"  is  the  number  of  vents  from 
the  affected  facility  to  the  control 
device,  and  "p"  is  the  number  of 
vents  after  the  control  device, 
(iii)  Determine  the  overall  reduction 

efficiency  (R): 


EF, 


(g)  For  each  undertread  cementing 
operation,  each  sidewall  cementing 
operation,  each  green  tire  spraying 
operation  where  organic  solvent-based 
sprays  are  used,  each  Michelin-A 
operation,  each  Michelin-B  operation, 
and  each  Michelin-C-automatic 
operation  that  use  a  VOC  emission 
reduction  system  with  a  control  device 
that  destroys  VOC  (e.g..  incinerator),  the 
owner  or  operator  shall  use  the 
following  procedure  to  determine 
compliance  with  the  percent  emission 
reduction  requirement  specified  under 
§  60.542  (a)  (l)(i).(2)(i),(6){i),(7)(iii), 
(8)(i).  (9)(i),  and(10)(i). 

(1)  For  the  initial  performance  test,  the 
overall  reduction  efficiency  (R)  shall  be 
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determined  as  prescribed  under 
paragraphs  (f)(2)  (i)  through  (iii)  of  this 
section.  The  performanoe  test  shall  be 
repeated  during  conditions  described 
under  pardgraph  (b)(2)  of  this  section. 
No  monthly  performance  tests  are 
required. 

(h)  For  each  tread  and  cementing 
operation  and  each  bead  cementing 
operation  that  uses  a  VOC  emission 
redi.rt;on  system  with  a  control  device 
that  recovers  VOC  (e.g.,  carbon 
adsorber),  the  owner  or  operator  shall 
use  the  following  procedure  to 
determine  compliance  with  the  emission 
limit  specified  under  §  60.542(a)  (3)  and 
(4). 

(1)  Caiculete  the  mass  of  VOC  used 
per  tire  cemented  at  the  affected  facility 
for  the  month  (G).  as  specified  under 
paragraphs  (d)  (1)  through  (4)  of  this 
section,  or  mass  of  VOC  used  pei  bead 
cemented  al  the  affected  facility  for  the 
month  (Gb).  ac  specified  under  ' 
paragraphs  (e)  (1)  through  (4)  of  this 
section. 

(2)  Calculate  the  total  mass  of  VOC 
recovered  from  the  affected  facility  for 
the  month  (M,): 


Mr  -  Lp  Dr 


(3)  Calculate  the  overall  reduction 
efficiency  for  the  VOC  emission 
reduction  system  (Rj  for  the  month: 


R   =     — 


(4)  Calculate  the  mass  of  VOC  emitted 
per  tire  cemented  at  the  affected  facility 
for  the  month  (N)  or  mass  of  VOC 
emitted  per  bead  cemeted  at  the 
affected  facility  for  the  month  (Nb); 


N   =    G    (1-R) 


(i)  For  each  undertread  cementing 
operation,  each  sidewall  cemeting 
operation,  each  green  tire  spraying 
operation  where  organic  solvent-based 
sprays  are  used,  each  Michelin-A 
operation,  each  Michelin-B  operation, 
and  each  Michelin-C-automatic 
operation  that  use  a  VOC  emission 
reduction  system  with  a  control  device 
that  recovers  (VOC)  (e.g..  carbon 


adsorber),  the  owner  or  operator  shall 
use  the  following  procedure  to 
determine  compliance  with  the  percent 
reduction  requirement  specified  under 
§  60,542(a)  (l){i).  (2)(i).  (6)(i).  (7)(iii). 
(8)(i).  (9)(i).  and(10)(i). 

(1)  Determine  the  density  and  weight 
fraction  VOC  as  specified  under 
paragraph  (cj(l)  of  this  section. 

(2)  Calculate  the  total  mass  of  VOC 
used  at  the  affected  facility  for  the 
month  [\'i^]  as  described  under 
paragraph  (c)(2)  of  this  section. 

(3)  Calculate  the  total  m.ass  of  VOC 
recovered  from  the  affected  facility  for 
the  month  (MJ  as  described  under 
paragraph  {h){2)  of  this  section. 

(4)  Calculate  the  overall  reduction 
efficiency  .for  the  VOC  emission 
reduction  system  (RJ  for  the  month  as 
described  under  paragraph  (h)(3)  of  this 
section. 

())  Rather  than  seeking  to  demonsU-ate 
compliance  with  the  provisions  of 
§60.542(a)(1)(ij,  (21(1),  (6)(i),  (7)(iii),  or 
(9)(i)  using  the  performance  test 
procedures  described  under  paragraphs 
(g)  and  (i)  of  this  section,  and  owner  or 
operator  of  an  undertread  cementing 
operation,  sidewall  cementing  operation, 
gr-een  tire  spraying  operation  where 
organic  solvent-based  sprays  are  used. 
or  Michelin-B  operation  that  use  a  VOC 
emission  reduction  system  may  seek  to 
demonstrate  com.pliance  by  meeting  the 
equipment  design  and  performance 
specifications  listed  under  paragraphs 
(j)(l),  (2),  and  [A]  through  (6)  or  under 
paragraphs  (j)(l)  and  (3)  through  (6)  of 
this  section,  and  by  conducting  a  control 
device  efficiency  performance  test  to 
determine  compliance  as  described 
under  paragraph  (j)(7)  of  this  section. 
The  owner  or  operator  shall  conduct  this 
performance  test  of  the  control  device 
efficiency  no  later  than  180  days  after 
initial  startup  of  the  affected  facility,  as 
specified  under  §  60.8(a).  Meeting  the 
capture  system  design  and  performance 
specifications,  in  conjunction  with 
operating  a  95  percent  efficient  control 
device,  is  an  acceptable  means  of 
demonstrating  compliance  with  the 
standard.  Therefore,  the  requirement  for 
the  initial  performance  test  on  the 
enclosure,  as  specified  under  5  60.8(a).  is 
waived.  No  monthly  performance  test 
are  required 

(1)  For  each  undertread  cementing 
operation,  each  sidewall  cementing 
operation,  and  each  Michelm-B 
operation,  the  cement  apphcation  and 
drying  area  shall  be  contained  in  an 
enclosure  that  meets  the  criteria 
specified  under  paragraphs  (j)  (2).  (4). 
and  (5)  of  this  section;  for  each  green 
tire  spraying  operation  where  organic 
solvent-based  sprays  are  used,  the  spray 


application  and  drying  area  shall  be 
contained  in  an  enclosure  thai  meets  the 
criteria  specified  under  paragraphs  (j) 
(3),  (4),  and  (5)  of  this  section, 

(2)  The  drying  area  shall  be  enclosed 
between  the  application  area  and  the 
water  bath  or  to  the  extent  necessary  to 
contain  all  tire  components  for  at  least 
30  seconds  after  cement  application, 
whichever  distance  is  less. 

(3)  Sprayed  green  tires  shaJI  remain  in 
the  enclosure  for  a  minimum  of  30 
seconds  after  spray  application. 

(4)  A  minimum  face  velocity  of  100 
feet  per  minute  shall  be  maintained 
continuously  through  each  permanent 
opening  info  the  enclosure  when  all 
temporary  enclosure  openings  are 
closed.  The  cross-sectional  area  of  each 
permanent  opening  shall  be  divided  into 
at  least  12  equal  areas,  and  a  velocity 
measurement  shall  be  performed  at  the 
centroid  of  each  equal  area  with  an 
anemometer  or  similar  velocity 
monitoring  device;  the  face  velocity  of 
each  permanent  opening  is  the  average 
value  of  the  velocity  measurements 
taken.  The  monitoring  device  shall  be 
calibrated  and  operated  accordmg  to  the 
manufacturer's  instructions. 

Temporary'  enclosure  openings  shall 
remain  closed  at  all  times  except  when 
worker  access  is  necessary. 

[51  The  total  area  of  all  permanent 
openings  mfo  the  enclosure  shall  not 
exceed  the  area  that  would  be 
necessary  to  maintain  the  VOC 
concentration  of  the  exhaust  gas  stream 
at  25  percent  of  the  lower  explosive  limit 
(LEL)  under  the  following  conditions, 

(i)  The  facility  is  operating  at  the 
maximum  solvent  use  rate; 

(ii)  The  face  velocity  through  each 
permanent  opening  is  100  feet  per 
minute;  and 

(iii)  AI!  temporary  openings  are 
closed. 

(6)  All  captured  VOC  are  ducted  to  a 
\'OC  emission  control  device  that  is 
operated  on  a  continuous  basis  and  that 
achieves  at  least  a  95  percent 
destruction  or  recovery  efficiency. 

(7)  The  efficiency  of  the  control  device 
(E)  for  the  initial  performance  test  is 
determined  by  using  values  of  the 
volumetric  flow  rale  of  each  of  the  gas 
streams  and  the  VOC  content  (as 
carbon)  of  each  of  the  gas  streams  m 
and  out  of  the  control  device  as 
described  under  paragraph  (f)(2)(ii)  of 
this  section.  The  control  device 
efficiency  shall  be  redetermined  during 
condiuons  specified  under  paragraph 
(b)(31  of  this  section, 

(k)  Elach  owner  or  operator  of  an 
affected  facility  who  initially  elected  to 
be  subject  to  the  applicable  percent 
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emission  reduction  requirement 
specified  under  5  60.542(a)(lKi),  !2)(i). 
(6)(i).  (7)(iii).  (8)(i).  (91(1),  or(10)(i)and 
who  later  seeks  to  comply  with  the 
applicable  total  (uncontrolled)  monthly 
VOC  use  limit  specified  under 
5  60.542(a)(l)(M),  (2)(ii).  (6)(ii),  (7)(iv). 
{8)(ii).(9){ii).  or  (10)(ii)  shall 
demonstrate,  using  the  procedures 
described  under  paragraph  (c)  of  this 
section,  that  the  total  VOC  use  at  the 
affected  facility  has  not  exceeded  the 
applicable  total  (uncontrolled)  monthly 
VOC  use  limit  during  each  of  the  last  6 
months  of  operation.  The  owner  or 
operator  shall  be  subject  to  the 
applicable  percent  emission  reduction 
requirement  until  the  conditions  of  this 
paragraph  and  §  60.546(h)  are  satisfied. 

(1)  In  determining  compliance  for  each 
undertread  cementing  operation,  each 
sidewall  cementing  operation,  each 
green  tire  spraying  operation,  each 
Michelin-A  operation,  each  Michelin-B 
operation,  and  each  Michelin-C- 
automatic  operation,  the  owner  or 
operator  shall  include  all  the  VOC  used, 
recovered,  or  destroyed  from  cements 
and  organic  solvent-based  green  tire 
sprays  including  those  cements  or 
sprays  used  for  tires  other  than  those 
defined  under  S  60.541(a). 

(m)  In  determining  compliance  for 
each  tread  end  cementing  operation, 
each  bead  cementing  operation,  and 
each  green  lire  spraying  operation,  the 
owner  or  operator  shall  include  only 
those  tires  defined  under  §  60.541(a) 
when  determining  To  and  Bo- 

S  60.S44    Monitoring  of  operations. 

(a)  Each  owner  or  operator  subject  to 
the  provisions  of  this  subpart  shall 
install,  calibrate,  maintain,  and  operate 
according  to  manufacturer's 
specifications  the  followmg  equipment, 
unless  alternative  monitoring 
procedures  or  requirements  are 
approved  for  that  facility  by  the 
Administrator 

(1)  Where  a  thermal  incinerator  is 
used  for  VOC  emission  reduction,  a 
temperature  monitoring  device  equipped 
with  a  continuous  recorder  for  the 
temperature  of  the  gas  stream  in  the 
combustion  zone  of  the  incinerator.  The 
temperature  monitoring  device  shall 
have  an  accuracy  of  1  percent  of  the 
temperature  being  measured  in  'C  or 
±0.5  'C,  whichever  is  greater. 

(2)  Where  a  catalytic  incinerator  is 
used  for  VOC  emission  reduction, 
temperatrue  monitoring  devices,  each 
equipped  with  a  continuous  recorder,  for 
the  temperature  in  the  gas  stream 
immediately  before  and  after  the 
catalyst  bed  of  the  incinerator.  The 
temperature  monitoiing  devices  shall 
have  an  accuracy  of  1  percent  of  the 


temperature  being  measured  in  °C  or 
±0.5  °C,  whichever  is  greater. 

(3)  For  an  undertread  cementing 
operation,  sidewall  cementing  operation, 
green  tire  spraying  operation  where 
organic  solvent-based  sprays  are  used, 
or  Michelin-B  operation  where  a  carbon 
adsorber  is  used  to  meet  the 
performance  requirements  specified 
under  §  60.543(j)(6),  an  organics 
monitoring  device  used  to  indicate  the 
concentration  level  of  organic 
compounds  based  on  a  detection 
principle  such  as  infrared, 
photoionization,  or  thermal  conductivity, 
equipped  with  a  continous  recorder,  for 
the  outlet  of  the  carbon  bed. 

(b)  An  owner  or  operator  of  an 
undertread  cementing  operation, 
sidewall  cementing  operation,  green  tire 
spraying  operation  where  organic 
solvent-based  sprays  are  used,  or 
Michelin-B  operation  where  a  VOC 
recovery  device  other  than  a  carbon 
adsorber  is  used  to  meet  the 
performance  requirements  specified 
under  §  60.543|j)(6),  shall  provide  to  the 
Administrator  information  describing 
the  operation  of  the  control  device  and 
the  process  parameter(s)  which  would 
indicate  proper  operation  and 
maintenance  of  the  device.  The 
Administrator  may  request  further 
information  and  will  specify  appropriate 
monitoring  procedures  or  requirements, 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2060-0156.) 

§  60.545    Recordkeeping  requirements. 

(a)  Each  owner  or  operator  of  an 
affected  facility  that  uses  a  thermal 
incinerator  shall  maintain  continuous 
records  of  the  temperature  of  the  gas 
stream  in  the  combustion  zone  of  the 
incinerator  and  records  of  all  3-hour 
periods  of  operation  for  which  the 
average  temperature  of  the  gas  stream  in 
the  combustion  zone  was  more  than  28 
*C  (50  T)  below  the  combustion  zone 
temperature  measured  during  the  most 
recent  determination  of  the  destruction 
efficiency  of  the  thermal  incinerator  that 
demonstrated  that  the  affected  facility 
was  in  compliance. 

(b)  Each  owner  or  operator  of  an 
affected  facility  that  uses  a  catalytic 
incinerator  shall  maintain  continuous 
records  of  the  temperature  of  the  gas 
stream  both  upstream  and  downstream 
of  the  catalyst  bed  of  the  incinerator, 
records  of  all  3-hour  periods  of 
operation  for  which  the  average 
temperature  measured  before  the 
catalyst  bed  is  more  than  28  *C  below 
the  gas  stream  temperature  measured 
before  the  catalyst  bed  during  the  most 
recent  determination  of  destruction 
efficiency  of  the  catalytic  incinerator 
that  demonstrated  that  the  affected 


facility  was  in  compliance,  and  records 
of  all  3-hour  periods  for  which  the 
average  temperature  difference  across 
the  catalyst  bed  is  less  than  80  percent 
of  the  temperature  difference  measured 
during  the  most  recent  determination  of 
the  destruction  efficiency  of  the 
catalytic  incinerator  that  demonstrated 
that  the  affected  facility  was  in 
compliance. 

(c)  Each  owner  or  operator  of  an 
undertread  cementing  operation, 
sidewall  cementing  operation,  green  lire 
spraying  operation  where  organic 
solvent-based  sprays  are  used,  or 
Michelin-B  operation  that  uses  a  carbon 
adsorber  to  meet  the  requirements 
specified  under  §  60.543(j){6)  shall 
maintain  continuous  records  of  all  3- 
hour  periods  of  operation  during  which 
the  average  VOC  concentration  level  or 
reading  of  organics  in  the  exhaust  gases 
is  more  than  20  percent  greater  than  the 
exhaust  gas  concentration  level  or 
reading  measured  by  the  organics 
monitoring  device  during  the  most 
recent  determination  of  the  recovery 
efficiency  of  the  carbon  adsorber  that 
demonstrated  that  the  affected  facility 
was  in  compliance. 

(d)  Each  owner  or  operator  of  an 
undertread  cementing  operation, 
sidewall  cementing  operation,  green 
tires  spraying  operation  where  organic 
solvent-based  sprays  are  used. 
Michelin-A  operation,  Michelin-B 
operation,  or  Michelin-C-automatic 
operation  who  seeks  to  comply  with  a 
specified  kg/mo  uncontrolled  VOC  use 
limit  shall  maintain  records  of  monthly 
VOC  use  and  the  number  of  days  in 
each  compliance  period. 

(e)  Each  owner  or  operator  that  is 
required  to  conduct  monthly 
performance  tests,  as  specified  under 

S  60.543(b)(1).  shall  maintain  records  of 
the  results  of  all  monthly  tests. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2060-0156.) 

§  60.S46    Reporting  requirements. 

(a)  Each  owner  or  operator  subject  to 
the  provisions  of  this  subpart,  at  the 
time  of  notification  of  the  anticipated 
initial  startup  of  an  affected  facility 
pursuant  to  §  60.7(a)(2).  shall  provide  a 
written  report  to  the  Administrator 
declaring  for  each  undertread  cementing 
operation,  each  sidewall  cementing 
operation,  each  green  tires  spraying 
operation  where  organic  solvent-based 
spray  are  used,  each  Michelin-A 
operation,  each  Michelin-B  operation, 
and  each  Michelin-C  automatic 
operation  the  emission  limit  he  intends 
to  comply  with  and  the  compliance 
method  (where  §  60.543(j)  is  applicable) 
to  be  employed. 
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(b)  Each  owner  or  operator  subject  to 
the  provisions  of  this  subpart,  at  the 
time  of  notification  of  the  anticipated 
initial  startup  of  an  affected  facility 
pursuant  to  §  60.7(a)(2),  shall  specify  the 
monthly  schedule  (each  calendar  month 
or  a  4-4-5-week  schedule)  to  be  used  in 
making  compliance  determinations. 

(c)  Each  owner  or  operator  subject  to 
the  provisions  of  this  subpart  shall 
report  the  results  of  all  initial 
performance  tests,  as  required  under 

§  60.8(a),  and  the  results  of  the 
performance  test  required  under  §  60  543 
(b)(2)  and  (b)(3).  The  following  data 
shall  be  included  in  the  report  for  each 
of  the  above  performance  tests: 

(1)  For  each  affected  facility  for  which 
the  owner  or  operator  seeks  to  comply 
with  a  kg/mo  uncontrolled  VOC  use 
limit  specified  under  §  60.542(a):  The 
monthly  mass  of  VOC  used  (Mo)  and  the 
number  days  in  the  compliance  period 
(T,). 

(2)  For  each  affected  facility  that 
seeks  to  comply  with  a  g/tire  or  g/bead 
limit  specified  under  §  60.542(a)  without 
the  use  of  a  VOC  emission  reduction 
system:  the  mass  of  VOC  used  (H,),  the 
number  of  tires  cementd  or  sprayed 
(Td),  the  mass  of  VOC  emitted  per  fire 
cemented  or  sprayed  (N),  the  number  of 
beads  cemeled  (Bo),  and  the  mass  of 
VOC  emitted  per  bead  cemented  (N^). 

(3)  For  each  affected  facility  that  uses 
a  VOC  emission  reduction  system  with 
a  control  device  that  destroys  VOC  (e.g., 
incinerator)  to  comply  with  a  g/tire  org/ 
bead  limit  specified  under  §  60.542(a): 
The  mass  of  VOC  used  (M„).  the  number 
of  tires  cemented  or  sprayed  (T,,),  the 
mass  of  VOC  emitted  per  tire  cemented 
or  sprayed  (N),  the  number  of  beads 
cemented  (B„),  the  mass  of  VOC  emitted 
per  bead  cemented  (N^),  the  mass  of 
VOC  used  per  tire  cemented  or  sprayed 
(G),  the  mass  of  VOC  per  bead 
cemented  (Gb),  the  emission  control 
device  efficiency  (E),  the  capture  system 
efficiency  (FJ,  the  face  velocity  through 
each  permanent  opening  for  the  capture 
system  with  the  temporary  openings 
closed,  and  the  overall  system  emission 
reduction  (R). 

(4)  For  each  affected  facility  that  uses 
a  VOC  e.nission  reduction  system  with 

a  control  device  that  destroys  VOC  (e.g.. 
incinerator)  to  comply  with  a  percent 
emission  reduction  requirement 
specified  under  5  60.542(a):  The 
emission  control  device  efficiency  (E). 
the  capture  system  efficiency  (FJ.  the 
face  velocity  through  each  permanent 
opening  in  the  capture  system  with  the 
temporary  openings  closed,  and  the 
overall  system  emission  reduction  (R). 

(5)  For  each  affected  facility  that  uses 
a  carbon  adsorber  to  comply  with  a  g/ 
tire  or  g/bead  limit  specified  under 


§  60.542(a):  The  mass  of  VOC  used  (.Vy. 
the  number  of  tires  cemented  or  sprayed 
(To),  the  mass  of  VOC  used  per  tire 
cemented  or  sprayed  (G),  the  number  of 
beads  cemented  (Bo),  the  mass  of  VOC 
used  per  bead  (G,,),  the  mass  of  VOC 
recovered  (M,),  the  overall  system 
emission  reduction  (R).  the  mass  of  VOC 
emitted  per  tire  cemented  or  sprayed 
(N).  and  the  mass  of  VOC  emitted  per 
bead  cemented  (.N'^). 

(6)  For  each  affected  facility  that  uses 
a  VOC  emission  reduction  system  with 
a  control  device  that  recovers  VOC  (e.g., 
carbon  adsorber)  to  comply  with  a 
percent  emission  reduction  requirement 
specified  under  §  60.542(a):  The  mass  of 
VOC  used  (Mo),  the  mass  of  VOC 
recovered  (M,),  and  the  overall  system 
emission  reduction  (R). 

(d)  Each  owner  or  operator  of  an 
undertread  cementing  operation, 
sidewal!  cementing  operation,  green  tire 
spraying  operation  where  organic 
solvent-based  sprays  are  used,  or 
Michelin-B  operation  who  seeks  to 
comply  with  the  requirements  described 
under  5  60.543(j)  shall  include  in  the 
initial  compliance  report  a  statement 
specifying,  in  detail,  how  each  of  the 
equipment  design  and  performance 
specifications  has  been  met.  The  initial 
compliance  report  also  shall  include  the 
following  data:  The  emission  control 
device  efficiency  (E).  the  face  velocity 
through  each  permanent  enclosure 
opening  with  all  temporarv  enclosure 
openings  closed,  the  totalarea  of  all 
permanent  enclosure  openings,  the  total 
area  of  all  temporary  enclosure 
openings,  the  maximum  solvent  use  rate 
(kg/hr),  the  type(s)  of  VOC  used,  the 
lower  explosive  limit  (LEL)  for  each 
VOC  used,  and  the  length  of  time  each 
component  is  enclosed  after  application 
of  cement  or  spray  material. 

(e)  Each  owner  or  operator  of  an 
affected  facility  shall  include  the 
following  data  measured  by  the  required 
monitoring  device(s).  as  applicable,  in 
the  report  for  each  performance  test 
specified  under  paragraph  (cj  of  this 
section. 

(1)  The  average  combustion 
temperature  measured  at  least  every  15 
minutes  and  averaged  over  the 
performance  test  period  of  incinerator 
destruction  efficiency  for  each  thermal 
incinerator. 

(2)  The  average  temperature  before 
and  after  the  catalyst  bed  measured  at 
least  every  15  minutes  and  averaged 
over  the  performance  test  period  of 
incinerator  destruction  efficiency  for 
each  catalytic  mcinerator. 

(3)  The  concentration  level  or  reading 
indicated  by  the  organics  monitoring 
device  at  the  outlet  of  the  adsorber, 
measured  at  least  every  15  minutes  and 


averaged  over  the  performance  lest 
period  of  carbon  adsorber  recovery 
efficiency  while  the  vent  stream  is' 
normally  routed  and  constituted. 

(4)  The  appropriate  data  to  be 
specified  by  the  Admanistrator  where  a 
VOC  recovery  device  other  than  a 
carbon  adsorber  is  used. 

(f)  Once  every  6  months  each  owner 
or  operator  subject  to  the  provisions  of 
§60.545  shall  report,  as  applicable: 

(1)  Each  monthly  average  VOC 
emission  rate  that  exceeds  the  g/tire  or 
g/bead  limit  specified  under  §60.542(a). 
as  applicable  for  the  affected  facility. 

(2)  Each  monthly  average  VOC  use 
rate  that  exceeds  the  kg/mo  VOC  use 
limit  specified  under  §60.542(a|,  as 
applicable  for  the  affected  facility. 

(3)  Each  monthly  average  VOC 
emission  reduction  efficiency  for  a  VOC 
recovery  device  (e.g..  carbon  adsorber) 
less  than  the  percent  efficiency  limit 
specified  under  §60.542(a),  as  applicable 
for  the  affected  facility. 

(4)  Each  3-hour  period  of  operation  for 
which  the  average  temperature  of  the 
gas  stream  in  the  combustion  zone  of  a 
thermal  incinerator,  as  measured  by  the 
temperature  monitoring  device,  is  more 
than  28'C  (SOT)  below  the  combustion 
zone  temperature  measured  during  the 
most  recent  determination  of  the 
destruction  efficiency  of  the  thermal 
incinerator  that  demonstrated  that  the 
affected  facility  was  in  compliance. 

(5)  Each  3-hour  period  of  operation  for 
which  the  average  temperature  of  the 
gas  stream  immediately  before  the 
catalyst  bed  of  a  catalytic  incinerator, 
as  measured  by  the  temperature 
monitoring  device,  is  more  than  28°C 
(50'F]  below  ihe  gas  stream  temperature 
measured  before  the  catalyst  bed  during 
the  most  recent  determination  of  the 
destruction  efficiency  of  the  catalyst 
incinerator  that  demonstrated  that  the 
affected  facility  was  in  compliance,  and 
any  3-hour  period  for  which  the  average 
temperature  difference  across  the 
catalyst  bed  (i.e.,  the  difference  between 
the  temperatures  of  the  gas  stream 
immediately  before  and  after  the 
catalyst  bed),  as  measured  by  the 
temperature  monitoring  device,  is  less 
than  80  percent  of  the  temperature 
difference  measured  during  the  most 
recent  determination  of  the  destruction 
efficiency  of  the  catalytic  incinerator 
that  demonstrated  that  the  affected 
facility  was  in  compliance. 

(6)  Each  3-hour  period  of  operation 
during  which  the  average  concentration 
level  or  reading  of  VOC's  in  the  exhaust 
gases  from  a  carbon  adsorber  is  more 
than  20  percent  greater  than  the  exhaust 
gas  concentration  level  or  reading 
measured  by  the  organics  monitoring 
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device  during  the  most  recent 
determination  of  the  recovery  efficiency 
of  the  carbon  adsorber  that 
demonstrated  that  the  affected  facility 
was  in  compliance. 

(g)  The  requirements  for  semiannual 
reports  remain  in  force  until  and  unless 
EPA,  in  delegating  enforcement 
authority  to  a  State  under  Section  111(c) 
of  the  Act,  approves  reporting 
requirements  or  an  alternative  means  of 
compliance  surveillance  adopted  by 
such  State.  In  that  event,  affected 
facilities  within  the  State  will  be 
relieved  of  the  obligation  to  comply  with 
these  requirements,  provided  that  they 
comply  with  the  requirements 
established  by  the  State. 

(h)  Each  owner  or  operator  of  an 
affected  facility  who  initially  elected  to 
be  subject  to  the  applicable  percent 
emission  reduction  requirement 
specified  under  §  60.542(a)  and  who 
later  seeks  to  comply  with  the 
applicable  total  (uncontrolled)  monthly 
VOC  use  limit  specified  under 
§  60.542(a)  and  who  has  satisfied  the 
provisions  specified  under  §  60.543{k) 
shall  furnish  the  Administrator  written 
notification  no  less  than  30  days  in 
advance  of  the  date  when  he  intends  to 
be  subject  to  the  applicable  VOC  use 


limit  instead  of  the  applicable  percent 
emission  reduction  requirement. 

(Approved  by  the  Office  of  Management  and 
Budj^t't  under  control  number  2060-0156  j 

§  60.547    Test  methods  and  procedures. 

(aj  The  test  methods  in  Appendix  A  to 
this  part,  except  as  provided  under 
§  60.8(b).  shall  be  used  to  determine 
compliance  with  §  60.542(a)  as  follows: 

(1)  Method  24  or  formulation  data  for 
the  determination  of  the  VOC  content  of 
cements  or  green  tire  spray  materials.  In 
the  event  of  dispute,  Method  24  shall  be 
the  reference  method.  For  Method  24, 
the  cement  or  green  tire  spray  sample 
shall  be  a  1-Iiter  sample  collected  in  a  1- 
liter  container  at  a  point  where  the 
sample  will  be  representative  of  the 
material  as  applied  in  the  affected 
facility. 

(2)  Method  25  as  the  reference  method 
for  the  determination  of  the  VOC 
concentrations  in  each  stack,  both 
entering  and  leaving  an  emission  control 
device.  The  owner  or  operator  shall 
notify  the  Administrator  30  days  in 
advance  of  any  test  by  Method  25.  For 
Method  25,  the  sampling  time  for  each  of 
three  runs  shall  be  at  least  1  hour. 
Method  1  shall  be  used  to  select  the 
sampling  site,  and  the  sampling  point 


shall  be  the  centroid  of  the  duct  or  at  a 
point  no  closer  to  the  walls  than  1  meter. 
The  minimum  sample  volume  shall  be 
0.003  dr>'  standard  cubic  meter  (dscm) 
except  that  shorter  sampling  times  or 
smaller  volumes,  when  necessitated  by 
process  variables  or  other  factors,  may 
be  approved  by  the  Administrator 

(3)  Method  2,  2A,  2C,  or  2D,  as 
appropriate,  as  the  reference  method  for 
determination  of  the  flow  rate  of  the 
stack  gas.  The  measurement  site  shall 
be  the  same  as  for  the  Method  25 
sarripling.  A  velocity  traverse  shall  be 
made  once  per  run  within  the  hour  that 
the  Method  25  sample  is  taken. 

(4)  Method  4  for  determination  of 
stack  gas  moisture. 

§  60.548    Delegation  of  authority. 

(a)  In  delegating  implementation  and 
enforcement  authority  to  a  State  under 
section  111(c)  of  the  Act.  the  authorities 
contained  in  paragraph  (b)  of  this 
section  shall  be  retained  by  the 
Administrator  and  not  transferred  to  a 
State. 

(b)  Authority  which  will  not  be 
delegated  to  States:  Section 
60.543(c)(2)(ii)(B). 

[FR  Doc.  87-21045  Filed  9-14-87:  8  45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  50 

Nudear  Power  Plant  Standardization 

agency:  Nuclear  Regulatory 

Commission. 

action:  Policy  statement. 

summary:  The  Nuclear  Regulatory 
Commission  is  issuing  a  revised  policy 
statement  on  the  standardization  of 
nuclear  power  plant  designs.  The  policy 
statement  encourages  the  use  of 
standard  plant  designs  and  provides 
information  concerning  the  certification 
of  plant  designs  that  are  essentially 
complete  in  scope  and  level  of  detail. 
The  intent  of  these  actions  are  to 
improve  the  licensing  process  and  to 
reduce  the  complexity  and  uncertainty 
in  the  regulatory  process  for 
standardized  plants. 
DATE:  Effective  on  September  15. 1987. 
Workshop  to  be  held  October  20, 1987. 
ADDRESSES:  Submit  comments  to:  The 
Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Docketing  and  Service  Branch.  A  public 
workshop  will  be  held  on  October  20. 
1987,  in  the  Cabinet  Room  of  the  Hyatt 
Regency  Bethesda,  One  Bethesda  Metro 
Center,  Bethesda,  Maryland. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jerry  N.  Wilson,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555.  telephone  (301)  492-4727. 
SUPPLEMENTARY  INFORMATION: 

Workshop 

The  NRC  staff  will  conduct  a 
workshop  to  inform  the  public  of  staff 
efforts  to  develop  an  implementing 
rulemaking  on  standardization  and  to 
provide  a  forum  for  public  discussion  of 
the  revised  policy  statement  and 
relevant  issues  that  need  to  be 
addressed  in  the  rulemaking  package. 
The  workshop  will  be  held  on  October 
20, 1987  at  the  Hyatt  Regency  Bethesda, 
One  Bethesda  Metro  Center,  Bethesda, 
Maryland  20814  in  the  Cabinet  Room. 
The  workshop  will  start  at  9.00  a.m.  The 
NRC  staff  will  present  an  overview  of 
the  revised  policy  statement  and  the 
proposed  rulemaking  package  at  the 
workshop.  Those  members  of  the  public 
who  wish  to  make  a  presentation  at  the 
workshop  should  notify  the  contact 
listed  above  so  that  they  can  be  added 
to  the  agenda.  Anyone  who  wishes  to 
and  further  comments  to  the  record  or 
who  cannot  attend  the  workshop  should 
send  written  comments  to  the  Secretary 


of  the  Commission  no  later  than  October 
3a  1987.  j 

Background 

The  Nuclear  Regulatory  Commission 
believes  that  standardization  of  nuclear 
power  plant  designs  is  an  important 
initiative  that  can  significantly  enhance 
the  safety,  reliability  and  availability  of 
nuclear  plants.  The  Commission  intends 
to  improve  the  licensing  process  for 
standardized  nuclear  power  plants  and 
to  reduce  complexity  and  uncertainty  in 
the  regulatory  process.  Appendices  M,  N 
and  O  to  Title  10,  Part  50  of  the  Code  of 
Federal  Regulations  (10  CFR  Part  50) 
establish  various  options  and 
procedures  for  the  approval  of 
standardized  plant  designs.  A  provision 
for  Commission  approval  of  a  reference 
design  in  a  rulemaking  proceeding  is 
included  in  Appendix  O.  This  has  been 
termed  Reference  System  Design 
Certification  and  is  the  focus  of  the 
Commission's  standardization  policy. 
This  policy  statement  revises  the 
Standardization  Policy  Statement  of 
1978  (August  31, 1978;  43  PR  38954). 

The  purpose  of  this  policy  statement 
is  to  encourage  standardization  and  to 
provide  information  concerning  the 
Commission's  efforts  to  develop  a 
regulatory  framework  for  the 
certification  of  plant  designs  which: 

•  Are  essentially  complete  in  both 
scope  and  level  of  detail; 

•  Cover  plant  design,  construction, 
and  quality  assurance  programs; 

•  Satisfy  regulatory  requirements 
before  construction  begins;  and 

•  Can  be  referenced  for  individual 
plant  applications. 

Use  of  certified  reference  designs  in 
future  license  applications  should 
enhance  plant  safely,  increase  the 
efficiency  of  the  NRC  review  process, 
and  reduce  complexity  and  uncertainty 
in  the  regulatory  process.  A  regulatory 
framework  which  provides  for 
certification  of  reference  designs  by 
means  of  rulemaking  will  alleviate  the 
need  to  reconsider  design  issues  in 
individual  licensing  proceedings  on 
future  license  applications  which 
reference  the  certified  designs.  Areas 
included  within  the  scope  of  the 
reference  system  design  cerlification 
rulemaking  would  require  no  further 
review  by  the  staff,  the  Advisory 
Committee  on  Reactor  Safeguards 
(ACRS),  or  the  hearing  boards. 

The  Commission's  primary  objectives 
in  issuing  a  policy  statement  on  nuclear 
power  plant  standardization  are 
threefold: 

•  To  encourage  the  use  of  standard 
plant  designs  in  future  license 
applications  in  order  to  enhance  plant 
safety,  impro\'e  the  efficiency  and 


reduce  the  complexity  and  uncertainty 
of  the  regulatory  process; 

•  To  identify  the  issues  that  are 
important  to  the  implementation  of 
standardization  and  to  state  the 
Commission's  intent  to  develop 
proposed  rules  to  address  these  issues 
more  fully:  and 

•  To  express  the  Commission's  intent 
to  make  resources  available  on  a 
priority  basis  to  facilitate  the  reference 
system  design  certification  process  for 
essentially  complete  nuclear  power 
plant  designs  and  for  the  licensing 
reviews  of  applications  referencing 
these  certified  designs. 

Experience  has  shown  that  the  "one- 
of-a-kind"  approach  to  reactor  design, 
construction,  and  operation  has  led  to 
an  operating  reactor  population  of  great 
variability  and  diversity,  even  among 
reactors  from  the  same  vendor.  This 
variability  is  introduced  when  utilities 
and  designers  incorporate  customs 
features  into  their  designs;  when  varying 
construction  practices  are  used;  and 
when  plants  are  operated  and 
maintained  by  different  organizations. 
This  variability  has  introduced 
significant  differences  in  the  licensing 
and  operation  of  these  plants,  in  the 
transfer  of  experience  from  one  reactor 
to  another,  in  technical  specifications,  in 
operating  procedures,  and  in  backfilling 
considerations. 

The  Commission  believes  that  the  use 
of  certified  standardized  designs  can 
benefit  the  public  health  and  safely  by 
concentrating  resources  on  specific 
design  approaches  without  stifling 
ingenuity;  by  stimulating  standardized 
programs  of  constraction  practice, 
quality  assurance,  and  personnel 
training;  and  by  fostering  more  effective 
maintenance  and  improved  operation. 
Standardization  should  result  in 
significant  economies  of  scale  in 
learning  and  sharing  operating 
experience,  in  maintaining  qualified 
vendor  support,  and  in  maintaining  an 
adequate  inventory  of  long  lead-time, 
high  cost  spare  parts  that  can  be  shared 
by  a  number  of  units.  These  concepts 
are  embodied  in  foreign  experience  with 
the  standardization  of  nuclear  power 
plant  design,  contruction,  and  operation. 
Standardization  is  expected  to  further 
improve  the  safety  performance  of 
future  plants.  Standardization  will  allow 
for  a  more  expeditious  and  efficient 
review  process  and  a  more  thorough 
understanding  of  the  designs  by  the 
industry  and  the  NRC  staff.  In  strongly 
endorsing  the  concept  of 
standardization,  the  Commission 
acknowledges  that  there  can  be 
drawbacks.  The  most  significant  is  that 
specific  problems  may  potentially  affect 
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a  large  number  of  reactors.  However,  on 
balance,  the  Commission  believes  that 
the  enhanced  safety  of  reactor  operation 
should  far  outweigh  any  disadvantages. 

Commission  policy  for  plant  safety  is 
articulated  in  its  Policy  Statement  on 
Safety  Goals  (August  4. 1986;  51  FR 
28044.  August  21. 1986:  51  FR  30028).  The 
Standardization  Policy  also  is  consistent 
with  the  standardized  plant  provisions 
of  the  Commission's  complementary 
Severe  Accident  Policy  Statement 
(August  8. 1985;  50  FR  32138).  Many  of 
the  desirable  safety  characteristics 
listed  in  the  Advanced  Reactor  Policy 
Statement  (July  8, 1986;  51  FR  24643)  are 
equally  desirable  for  evolutionary  light 
water  reactor  standardized  designs. 

The  Commission  believes  that 
Congress  should  promote  nuclear  safety 
by  pursuing  legislative  initiatives  to 
further  encourage  the  standardization 
concept.  The  proposed  Nuclear  Power 
Plant  Standardization  and  Licensing  Act 
of  1987,  which  the  Commission 
forwarded  to  Congress  in  January  of  this 
year,  includes  the  following  three 
legislative  proposals: 

•  Issuance  of  a  combined 
construction  permit  and  operating 
license; 

•  Issuance  of  a  site  permit  prior  to 
submission  of  an  application  for  a 
construction  permit  or  combined 
construction  permit  and  operating 
license: 

•  Issuance  of  a  facility  design 
approval  (Reference  System  Design 
Certification)  prior  to  submission  of  an 
application  for  a  construction  permit  or 
combined  construction  permit  and 
operating  license. 

The  Commission  believes  that  these 
legislative  changes  are  important  to 
achieving  the  full  benefits  of 
standardization.  The  one-step  licensing 
process  would  give  licensees  greater 
assurance  that  if  the  facility  is 
constructed  in  accordance  with  the 
terms  of  the  application/permit,  it  will 
be  permitted  to  operate  once 
construction  is  complete.  The  issuance 
of  site  permits  and  facility  design 
approvals,  in  advance  of  specific 
applications  for  their  use,  would  allow 
subsequent  facility  applications  to 
reference  the  permits  and/or  approvals 
without  further  regulatory  action  unless 
there  is  a  substantial  reason  not  to  do 
so.  This  process  would  also  facilitate 
early  identification  and  resolution  of  site 
and  design  issues  after  affording  an 
opportunity  for  public  participation. 

The  Commission  continues  to  believe 
that  nuclear  standardization  and 
licensing  legislation  should  be  enacted. 
The  Commission  recognizes,  however, 
that  much  of  its  legislative  proposal  with 
respect  to  standardization  could  be 


accomplished  under  its  existing 
statutory  authority.  In  addition,  there  is 
a  need  for  regulations  to  implement  the 
Commission's  standardization  policy 
more  effectively.  For  these  reasons,  the 
Commission  is  developing  proposed 
regulations  that  will  address  licensing 
reform  and  standardization.  With  regard 
to  standardization,  the  proposed  rules 
will  provide  a  regulatory  framework  for 
Commission  certification  of  standard 
designs  by  rulemaking,  as  set  forth  in 
paragraph  7  of  Appendix  O  to  10  CFR 
Part  50.  The  proposed  rules  will  address 
the  following  subjects:  Relationship  of 
the  new  regulatory  framework  to  the 
existing  provisions  of  Appendices  M,  N. 
and  O  to  Part  50;  filing  requirements: 
contents  of  applications:  design 
certification  and  renewal  fees:  design 
certification  rulemaking  procedures: 
referral  of  applications  to  the  Advisory 
Committee  on  Reactor  Safeguards 
(ACRS);  duration  and  renewal  of  design 
certifications;  changes  to  certified 
standard  designs:  and  provisions  for 
plant  specific  variances.  The 
Commission's  general  approach  to 
standard  design  certification  under  its 
existing  rules  is  outlined  in  this  policy 
statement.  The  issues  important  to 
execution  of  the  Commission's 
standardization  policy  will  be  addressed 
more  fully  in  the  proposed  rules. 

Statement  of  Policy  on  Nuclear  Power 
Plant  Standardization 

The  purpose  of  this  standardization 
policy  is  to  provide  the  regulatory 
framework  for  reference  system  design 
certification  of  nuclear  power  plant 
designs  which  are  essentially  complete 
in  both  scope  and  level  of  detail:  cover 
plant  design,  construction,  and  quality 
assurance  programs:  satisfy  regulatory 
requirements  before  construction  begins: 
and  can  be  referenced  in  individual 
plant  applications. 

The  reference  system  designs,  at  least 
initially,  are  expected  to  be  evolutions 
of  existing  proven  LWR  designs. 
Detailed  information  consisting  of 
design  and  procurement  specifications, 
performance  requirements,  and 
acceptance  and  inspection  requirements 
Will  be  substituted  for  name  plate  data. 
For  those  systems,  structures  and 
component  designs  which  represent 
significant  deviations  from  previously- 
approved  LWR  designs,  prototype 
testing  and/or  empirical  information 
may  also  be  required.  Advanced  design 
concepts  should  be  developed  according 
to  the  guidelines  of  the  Advanced 
Reactor  Policy  Statement.  When  an 
advanced  design  concept  is  sufficiently 
mature,  e.g.,  through  comprehensive, 
prototypical  testing,  an  application  for 
design  certification  could  be  made. 


In  the  reference  system  design 
certification  process,  the  final  decision 
will  be  made  by  the  Commission  itself 
following  review  by  the  ACRS.  the 
issuance  of  a  final  design  approval  by 
the  staff,  and  the  completion  of  a  rule- 
making proceeding  The  reference 
system  concept  means  that  an  entire 
nuclear  power  plant  design  or  a  major 
portion  of  the  design  is  acceptable  for 
incorporation  by  reference  in  individual 
license  applications.  The  design 
certification  concept  focuses  on  the 
certification  of  a  reference  system 
design  through  rulemaking,  as  provided 
for  by  Appendix  0  to  10  CFR  Part  50.  The 
rules  being  developed  to  implement  this 
policy  will  address  the  criteria  and 
procedures  for  issuance  and  renewal  of 
design  certifications,  as  well  as  the 
duration  of  the  certification  and 
renewals.  The  certified  design  must  be 
used  and  relied  upon  by  the  staff,  the 
ACRS.  the  hearing  boards  and  the 
Commission  in  their  consideration  of 
applications  that  reference  the  certified 
design.  The  issue  of  relitigation  of  issues 
considered  and  decided  in  the  design 
certification  rulemaking  will  be 
addressed  in  the  proposed  rules. 

The  Commission  believes  that  several 
benefits  will  be  realized  in  this  process 
which  will  not  only  enhance  safety,  but 
should  also  contribute  added  stability 
and  predictabihty  to  the  regulatory 
process.  The  rulemaking  will  certify  the 
acceptability  of  the  design.  The  certified 
design  will  be  referenced  in  the 
application  for  a  Construction  Permit  or 
Operating  License.  The  rulemaking  to 
obtain  the  design  certification  will  cover 
the  critena  necessary  for  design  and 
construction  of  a  plant:  the  quality 
assurance  program;  and  whatever  tests, 
analyses,  and  inspection  criteria  are 
necessary  to  assure  that  the  plant  is 
built  within  the  certified  design 
specifications. 

The  Commission  expects  to 
implement  the  following  policies  with 
regard  to  design  certification  review.  An 
applicant  for  a  design  certification  must 
first  obtain  a  Final  Design  Approval 
(FDA)  pursuant  to  Appendix  0  to  Part 
50.  If  the  applicant  intends  to  seek  a 
design  certification,  the  FDA  application 
must  indicate  that  intent.  As  set  forth  in 
Appendix  0.  the  FDA  application  must 
include  information  on  scope  and  design 
detail  which  is  essentially  equivalent  to 
that  required  by  10  CFR  50.34(b).  as  well 
as  any  other  information  customarily 
required  by  the  staff  to  perform,  a  Final 
Safety  Analysis  Report  review.  In 
addition,  it  must  address  the  following 
four  licensing  criteria  for  new  plant 
designs  set  forth  in  the  Commission's 
Severe  Accident  Policy  Statement; 
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(1)  Demonstration  of  compliance  with 
the  requirements  of  the  current 
Commission  regulations,  including  the 
Three  Mile  Island  requirements  for  new 
plants  as  reflected  in  the  construction 
permit  rule.  10  CFR  50.34(0; 

(2)  Demonstration  of  technical 
resolution  of  all  applicable  Unresolved 
Safety  Issues  and  the  medium-  and  high- 
pnority  Generic  Safety  Issues,  including 
a  special  focus  on  ensuring  the 
reliability  of  decay  heat  removal 
systems  and  the  reliability  of  both  AC 
and  DC  electrical  supply  systems; 

(3)  Completion  of  a  probabilistic  risk 
assessment  (PRA)  and  consideration  of 
the  severe  accident  vulnerabilities  that 
the  PRA  exposes,  along  with  the  insights 
Ihcit  it  may  add  to  the  assurance  that 
there  is  no  undue  risk  to  public  health 
.ind  safety;  and 

(■1)  Completion  of  staff  review  of  the 
design  with  a  conclusion  of  safety 
acceptability  using  an  approach  that 
stresses  deterministic  engineenng 
analvsis  and  judgment  complemented 
by  PRA, 

The  design  certification  application 
should  also  propose,  for  staff  review 
and  approval,  the  tests,  analyses, 
inspections  and  acceptance  criteria  that 
are  considered  necessary  to  provide 
reasonable  assurance  that  a  plant  which 
references  the  certified  design  is  built 
and  operated  within  the  specifications 
of  the  final  design.  Additional 
i:iformation  beyond  that  required  for  an 
l'D.-\  may  be  necessary  to  support  the 
design  certification  rulemaking,  F'urther 
detailed  guidance  in  this  area  will  be 
developed  by  the  staff,  if  necessary,  as  a 
r'^sult  of  experience  with  the  first  few 
FDA./design  certification  reviews. 

Features  of  the  design  which  can  only 
be  determined  when  a  specific  site  is 
chosen  generally  are  not  included  m  the 
design  approval  or  certification.  Rather. 


the  designer  defines  a  set  of  site 
enveloping  parameters  (seismic  events, 
rainfall,  flood,  etc.]  which  are  used  in 
the  design  of  the  plant.  These 
parameters  usually  are  selected  to 
envelop  a  large  portion  of  the  potential 
sites  in  the  U,S,  Once  the  design  is 
certified  by  the  Commission, 
conformance  of  actual  sites  with  the 
established  site  envelope  must  be 
demonstrated  by  the  applicant  and 
verified  by  the  staff  at  the  time  an  actual 
plant  application  is  reviewed.  Other 
features  of  the  design  which  are 
dependent  on  the  site  [i.e.,  cooling  water 
supply,  emergency  preparedness  plans, 
etc.)  are  also  reviewed  for  acceptability 
and  compatibility  with  the  pre- 
approved/certified  design  at  the  time  of 
an  actual  application. 

Currently,  NRC-initiated  changes  to 
the  design  certification  rule  will  not  be 
required  unless  the  Commission 
determines  that  these  modifications  are 
in  accord  with  the  backfit  rule  specified 
in  10  CFR  50.109.  The  subject  of 
modifications  to  be  required  after  the 
design  certification  is  granted,  as  well  as 
amendments  at  the  request  of  the  design 
certification  holder  and  variances  at  the 
request  of  a  utility,  will  be  addressed  in 
the  proposed  rules.  In  developing  those 
rules,  the  Commission  will  consider  the 
appropriateness  of  employing  the 
backfitting  standard  set  forth  in  the 
proposed  standardization  and  licensing 
reform  legislation.  The  Commission 
expects  that  backfits  to  the  design 
certification  rule  would  be  applied 
uniformly  to  all  plants  referencing  the 
certified  design.  Similarly,  amendments 
to  the  design  certification  rule  initiated 
by  the  holder  of  the  design  certification 
would  also  be  applied  uniformly  to  all 
plants  referencing  the  standard  design. 
In  addition,  procedures  will  be 
developed  to  allow  for  plant-specific 


variances  in  limited  circumstances  at 
the  request  of  the  facility  licensee. 

All  applications  for  licenses  and 
approvals  for  standard  designs  are  at 
present  subject  to  the  fees  and  the  fee 
recovery  rates  identified  in  10  CFR  Part 
170.  The  Commission  has  authorized  a 
revision  of  10  CFR  Part  170  to  include  a 
new  provision  for  the  reference  system 
design  certification  process.  This 
revision  would  permit  the  phased 
recovery  of  design  certification  costs 
through  collection  of  fees  from  the 
holder  of  the  design  certification,  as  the 
design  is  referenced.  If  the  design  is  not 
referenced  or  if  all  the  costs  are  not 
recovered  within  ten  years,  the  holder  of 
the  design  certification  will  be 
responsible  for  any  amounts  still  due  at 
the  end  of  the  ten  year  period. 

Although  the  Commission  strongly 
encourages  the  use  of  certified  designs 
for  the  entire  plant  in  all  future  license 
applications,  the  regulations  also  allow 
for  other  standardization  options 
including  the  duplicate  plant,  the 
replicate  plant,  and  the  manufacturing 
license  concepts.  While  these  options 
may  be  used  in  the  interim,  they  are 
discouraged  for  the  longer  term.  The 
Commission  also  recognizes  that  review, 
approval  and  certification  of  major 
portions  of  complete  plants  may  be 
useful  in  the  interim.  However, 
applications  for  essentially  complete 
designs  are  preferred  and  will  be  given 
priority  in  allocation  of  resources  to 
support  review  and  approval. 

Dated  at  Washington.  DC.  this  9th  day  of 
September,  1987. 

For  the  .Nuclear  Regulatory  Commission. 
Samuel  |.  Chilk, 
Secretary  of  the  Commission. 
|FR  Doc.  87-21205  Filed  9-14-«7:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

Research  and  Special  Programs 
Administration 

14  CFR  Parts  217  and  241 

[Docket  44999;  Notice  No.  67-1 3a] 

Aviation  Economic  Regulations; 
Report  of  Traffic  and  Capacity 
Statistics;  Part  217— Reporting  Traffic 
and  Capacity;  Statistics  B  Foreign  Air 
Carriers  In  Civilian  Scheduled,  Charter, 
and  Nonscheduled  Services;  Part 
241— Uniform  System  of  Accounts  and 
Reports  For  Large  Certificated  Air 
Carriers 

AGENCY:  Research  and  Special  Programs 

Administration,  DOT. 

ACTION:  Extension  of  comment  period. 

summary:  The  Department  grants  a 
request  to  extend  the  comment  period 
on  regulations  it  has  proposed 
concerning  the  collection  of  traffic  and 
capacity  data  on  a  market  and  segment 
basis  from  large  U.S.  and  foreign  air 
carriers.  This  Notice  extends  the 
comment  period  on  the  proposed  rule, 
originally  set  as  September  14,  1987, 
until  October  14. 1987. 

DATE:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  October 
14,  1987, 

ADDRESS:  Comments  should  be  directed 
to  the  Docket  Clerk,  Room  4107,  Office 
of  the  Secretarj',  U.S  Department  of 


Transportation.  400  Se\en!h  Street,  S\V., 
Washington.  DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  VV.  Bright  or  Richard  J,  King, 
Office  of  Aviation  Information 
Management.  DAM,  400  Seventh  Street. 
SW.,  Washington.  DC,  20590,  (202)  366- 
4384  or  (202)  366-^375,  respectively. 
SUPPLEMENTARY  INFORMATION:  In  a 
notice  of  proposed  rulemaking  (52  FR 
26498.  July  15,  1987)  the  Department 
proposed  amendments  to  its  regulations 
for  collecting  traffic  and  capacity  data 
from  U.S.  and  foreign  air  carriers.  The 
proposed  regulations  would  replace  the 
collection  of  U.S.  and  foreign  air  carrier 
charter  data,  collected  on  Furm  217.  with 
the  Form  41  Schedule  T-lOO  for  U.S.  air 
carriers  and  Form  41  Schedule  T-lOO(f) 
for  foreign  air  carrie.'-s.  The  proposal 
would  eliminate  the  collection  of  ER-586 
Service  Segment  Data  (SSD)  from  US, 
air  carriers.  Foreign  air  carriers  would 
also  file  scheduled  service  data  for  the 
first  time.  The  Department  originally  set 
Septem.ber  14,  1967  as  the  date  for  filing 
comments  on  the  proposed  regulations. 

In  a  joint  motion  dated  September  8. 
1987,  Japan  Air  Lines  Co..  Ltd,  and 
Singapore  Airlines,  Ltd  (the  Parties) 
requested  a  thirty-day  extension  of  time 
in  which  comments  in  response  to  the 
Department's  Notice  No.  87-13  miay  be 
filed.  Nippon  Cargo  Airlines  Co.,  Ltd, 
also  filed  in  support  of  the  motion. 

The  Parties  considered  the  proposed 
regulations  to  be  extremely  complex,  so 
complex  that  the  Department  held  a 
public  briefing  on  August  5.  1987  to 
explain  its  proposal,  and  issued 


supplementary  explanatory  data  to 
further  illustrate  the  reporting  proposal. 
The  Parties  also  pointed  to  the  need  for 
detailed  consultations,  during  traditional 
vacation  periods,  between  senior 
management  officials  and  data 
processing  personnel,  A  thirty-day  delay 
in  submitting  comments  would  permit  a 
more  thorough  and  meaningful  response. 

The  request  for  extension  of  time  is 
granted.  This  rulemaking  proposes  to 
revise  the  data  collection  procedures 
affecting  the  air  transport  industry  As  a 
result,  it  is  important  to  provide  the 
industry  with  adequate  time  to  respond 
to  the  complexities  of  the  proposed 
rulemaking.  Therefore,  the  comment 
period  is  extended  until  October  14, 1987 
to  allow  all  parties  additional  time  to 
offer  substantive  comments. 

Accordingly,  pursuant  to  49  CFR  5.25 
and  under  authority  delegated  to  the 
Assistant  Ger.era!  Counsel  f(.ir 
Regulations  and  Enforcem.ent  m  1-4  CFR 
385-20,  I  fnd  that  Parties  have  a 
substantive  interest  in  the  proposed  rule 
and  have  shown  good  cause  for  the 
extension  and  that  the  extension  is  in 
the  public  interest.  Therefore,  the 
request  of  the  Parties  for  an  extension  of 
time  to  file  comments  in  Docket  44998  is 
granted.  Comments  are  now  di:t 
October  14,  1987. 

issued  in  Wasbingtoa  DC.  on  September 

11,  198- 

M.  CynlhiB  Dougia&s, 

Administrator.  Research  and  Special 

Programs  Adrrinistration.  DOT. 

(FR  Doc,  87-21449  Filed  9-14-87;  11:21  am] 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Parts  700  and  705 

Community  Development  Revolving 
Loan  Program  tor  Credit  Unions; 
Definitions 

agency:  National  Credit  Union 
Administration  (NCUA). 
action:  Final  rule. 

summary:  This  regulation  establishes  a 
revised  program  under  which  loans  from 
the  Community  Development  Credit 
Union  Revolving  Loan  Fund  will  be 
made  to  participating  credit  uinons.  A 
proposed  regulation  was  issued  by  the 
NCUA  Board  on  April  9.  1987  (52  FR 
12427,  April  16, 1987).  The  final 
regulation  sets  forth,  among  other  things, 
the  scope  and  purpose  of  the  program 
application  procedures,  types  of 
activities  participating  credit  unions  will 
perform,  and  how  loans  will  be  made 
and  collected  under  the  program. 
Section  700.1(h)(1)  updates  the  definition 
of  "low  income  members." 
EFFECTIVE  DATE:  September  16, 1987. 
ADDRESS:  National  Credit  Union 
Administration,  1776  G  Street,  NW.. 
Washington,  DC  20456, 
FOR  FURTHER  INFORMATION  CONTACT: 
Hattie  Ulan,  Staff  Attorney,  NCUA, 
Office  of  General  Counsel,  at  above 
address,  or  telephone:  (202)  357-1030. 

SUPPLEMENTARY  INFORMATION: 

Background  and  General  Comments 

The  NCUA  Board  issued  a  proposed 
regulation  on  April  9. 1987,  entitled 
Community  Development  Revolving 
Loan  Program  for  Credit  Unions 
(Program)  to  implement  the  authority 
Congress  granted  to  it  to  administer  the 
Community  Development  Credit  Union 
Revolving  Loan  Fund  (Fund).  [See  52  FR 
12427,  April  16, 1987.)  The  Board 
received  25  comment  letters  on  the 


proposed  regulation.  .Nineteen  of  the 
comment  letters  were  from  credit 
unions;  all  of  these  credit  unions  are 
either  former  recipients  of  loans  from 
the  Fund  and/or  interested  in  receiving 
loans  from  the  Fund  under  this  new- 
regulation.  Eighteen  of  the  nineteen 
credit  unions  are  federally  chartered. 
Three  of  the  commenters  were 
individuals,  two  were  credit  union  trade 
associations  and  one  was  a  state  credit 
union  league.  Most  of  the  comments 
received  supported  the  proposed 
regulation,  with  some  modification.  The 
final  regulation  contains  the  same 
strjcture  as  the  proposed  regulation. 
The  substantive  changes  made  to  the 
regulation  are  discussed  below. 

Technical  Assistance 

The  issue  that  drew  the  most 
comment  was  the  need  for  technical 
assistance.  Comment  was  requested  as 
to  what  types  of  technical  assistance 
credit  unions  receiving  loans  from  the 
Fund  (participating  credit  unions)  might 
desire  and  whether  interest  payments 
that  the  NCUA  receives  on  loans  made 
from  the  Fund  should  be  used  to  provide 
technical  assistance.  Twenty  of  the 
commenters  expressed  a  need  for 
technical  assistance.  Several  noted  that 
money  for  such  assistance  should  come 
from  the  interest  received  on  loans  to 
participating  credit  unions.  A  few 
commenters  believed  that  technical 
assistance  should  be  paid  for  from  the 
corpus  of  the  Fund.  The  commenters 
suggested  that  technical  assistance  was 
needed  in  the  following  areas:  staff  and 
board  training;  busmess  planning; 
marketing  to  increase  membership; 
communit>'  needs  assessment:  feasibility 
and  implementation  of  new  services  and 
products;  management  by  objective, 
liaison  with  government  agencies; 
linkage  with  public  assistance  agencies, 
obtaining  capital  from  the  private  sector; 
computerization;  and  business  lending. 
Five  commenters  slated  that  technical 
assistance  should  not  be  provided  by 
NCUA  because  .NCUA  examiners  were 
already  overburdened  and  that  they 
lacked  expertise  in  issues  concerning 
participating  credit  unions.  Many  of  the 
commenters  believed  that  technical 
assistance  should  be  provided  by  a  sole 
provider  that  has  expertise  in  the  types 
of  credit  unions  receiving  loans  from  the 
Fund.  One  commenter  noted  that 
technical  assistance  should  be  provided 


before  loan  funds  are  distributed  to 
participating  credit  unions. 

It  is  the  opinion  of  the  NCUA  Board 
that  technical  assistance  is  a  necessary 
part  of  the  Program  and  that  Congress 
intended  for  some  technical  assistance 
to  be  provided  to  participating  credit 
unions  from  the  Fund.  NCUA  plans  to 
contract  with  a  provider  that  can  render 
necessary  technical  assistance  to  credit 
unions  selected  for  participation  in  the 
Program.  Technical  assistance  is  to  be  in 
the  areas  set  forth  above,  but  is  not 
limited  to  those  areas.  In  general,  the 
technical  assistance  to  be  provided 
should  aid  participating  credit  unions  in 
providing  services  to  their  members  and 
in  the  efficient  operation  of  such  credit 
unions.  The  NCUA  will  spend  up  to  one 
half  of  the  interest  monies  received  on 
loans  that  have  been  paid  back  into  the 
Fund,  but  not  to  exceed  S120.000  per 
year.  The  resdiua!  interest  payments 
v,il]  be  kept  as  a  reserve  agasinst  losses 
from  loans  made  to  participating  credit 
unions  from  the  Fund.  Section  705.10  has 
beer,  added  to  the  final  regulation  and 
addresses  technical  assistance. 

Interest  Rate 

The  issue  receiving  the  most 
comment,  after  technical  assistance, 
was  the  interest  rate  to  be  charged  to 
participating  credit  unions.  Fifteen 
commenters  addressed  this  issue. 
Almost  all  of  these  commenters  were  in 
favor  of  a  fixed  interest  rate,  rather  than 
the  adjustable  rate  set  forth  in  the 
proposed  regulation  (proposed 
§  705.71di).  Commenters  stated  that 
participating  credit  unions  do  not  have 
the  sophistication  to  charge  adjustable 
rates  on  loans  they  will  make  from  the 
loan  proceeds  from  the  Fund.  As  a 
result,  participating  credit  unions  would 
be  subject  to  an  interest  rate  squeeze  if 
the  rate  on  the  money  they  owe  to  the 
Fund  rises  while  the  loans  they  make 
from  these  proceeds  are  at  a  lower  fixed 
rate.  Commenters  suggested  that  if  a 
fixed  rate  of  interest  was  not  a 
possibility,  then  caps  should  be  placed 
on  both  the  amount  of  adjustments  per 
year  and  the  maximum  interest  rate  over 
the  I'fe  of  the  loan.  Upon  evaluation  of 
the  comments,  the  .NCUA  Board  has 
deteTnined  that  a  fixed  rate  of  interest 
would  better  suit  the  purposes  of  the 
Program  and  the  participating  credit 
unions  than  an  adjustable  rate.  Loans 
from  the  Fund  will  be  made  to 
participating  credit  unions  at  a  fixed 
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interest  rate  of  3  percent.  An 
appropriate  change  has  been  made  to 
§  705.7(d)  of  the  final  regulation. 

Participating  Credit  Unions: 
Associational  and  Start-up  Credit 
Unions 

Five  commenters  noted  that  credit 
unions  participating  in  the  Program 
should  not  be  limited  to  community- 
based  credit  unions  that  are  already  in 
existence  as  required  by  the  proposed 
rule.  They  reasoned  that  certain 
associational-based  credit  unions 
should  be  able  to  qualify  for  loans  from 
the  Fund  when  their  fields  of 
membership  are  comprised  of  civic, 
housing  or  anti-poverty  organizations. 
Such  credit  unions  were  able  to 
participate  in  the  Program  under  the  two 
prior  regulations.  The  NCUA  Board 
agrees  that  such  associational-based 
credit  unions  should  be  able  to 
participate  in  the  Program  and  has 
deleted  the  word  "community"  from  the 
definition  of  participating  credit  union 
ftiund  in  §  705.3  of  the  final  regulation. 
Although  participating  credit  unions 
need  not  be  chartered  as  community 
credit  unions,  in  most  cases  they  will  be 
serving  the  residents  and  businesses  of 
a  clearly  defined  community  or 
geographic  area. 

In  addition,  eight  commenters  noted 
that  "start-up"  credit  unions  (credit 
unions  that  have  not  yet  been  chartered) 
should  not  be  prevented  from 
participation  in  the  Program.  Groups 
sponsoring  start-up  credit  unions  could 
apply  for  and  obtain  loans  from  the 
Fund  under  the  two  prior  regulations. 
The  proposed  rule  limited  participants 
to  credit  unions  already  in  existence. 
Commenters  suggested  that  a  limited 
percentage  of  Fund  monies  be  used  to 
make  loans  to  start-up  credit  unions. 
One  commenter  suggested  that 
provision  of  technical  assistance  should 
alleviate  risks  associated  with  start-ups. 
The  Board  notes  that  start-up  credit 
unions  have  caused  most  of  the  losses  to 
the  Fund  under  the  prior  regulations. 
Based  upon  such  experience  and 
consistent  with  the  overall  purposes  of 
the  Fund,  it  is  the  NCUA's  present 
position  that  Program  funds  be  limited 
to  established  credit  unions.  As  stated 
in  the  preamble  to  the  proposed  rule,  the 
program  is  neither  a  start-up  nor  a 
remedial  program.  The  final  regulation 
reflects  this  position. 

Note  Payable  v.  Nonmember  Deposit 

Comment  was  specifically  requested 
on  whether  Program  loans  from  the 
Fund  to  participating  credit  unions 
should  be  recorded  on  the  credit  unions 
books  as  a  note  payable,  nonmember 
deposit,  or  either  of  the  two  at  NCUA's 


option.  Nine  commenters  addressed  this 
issue.  All  but  three  preferred  that  the 
loans  be  recorded  as  a  nonmember 
deposit  rather  than  as  a  note  payable. 
The  reason  commenters  gave  for 
recording  the  loan  as  a  nonmember 
deposit  rather  than  a  loan  was  that 
Federal  credit  unions  are  subject  to  a 
borrowing  limitation  of  50%  of  paid-in 
and  unimparied  capital  and  surplus.  The 
commenters  do  not  believe  that  Program 
loans  should  be  subject  to  the  50% 
limitation.  The  NCUA  Board  wishes  to 
maintain  control  over  how  such  loans 
are  recorded  in  that  some  state- 
chartered  participating  credit  unions 
may  not  be  permitted  to  record  the  loans 
as  nonmember  deposits.  In  most 
instances,  the  Board  anticipates  that 
loans  will  be  recorded  as  nonmember 
deposits  on  the  credit  union's  books. 
Therefore,  no  change  has  been  made 
regarding  NCUA's  discretion  to 
determine  how  loans  are  to  be  recorded. 
However,  the  provision  has  been  added 
to  §  705.7(a),  and  because  this  latter 
section  already  addressed  the  amount  of 
loans,  §  705.3(b)  has  been  deleted  as 
unnecessary.  Reference  to  how  loans 
are  recorded  has  also  been  added  to 
§  705.7(c)(1). 

Matching  Requirement 

Several  commenters  reflected  on  the 
doUar-for-doUar  matching  requirement 
of  the  proposed  regulation  (§  705.7(b)). 
Participating  credit  unions  must  match 
the  loan  amount  received  from  the 
Program  with  increased  shares,  dollar 
for  dollar,  within  one  year  of  approval  of 
their  loan  application.  Commenters 
suggested  a  two-to-one  match  as  was 
required  under  the  prior  two  regulations 
(e.g.,  if  a  credit  union  receives  a  $100,000 
loan,  it  would  only  have  to  increase 
shares  by  $50,000,  rather  than  $100,000 
as  the  Board  has  proposed).  It  is  the 
opinion  of  the  NCUA  Board  that  a 
dollar-for-dollar  matching  requirement  is 
appropriate.  Federally-chartered 
participating  credit  unions  will  have 
"low  income"  status  that  enables  them 
to  accept  shares  from  members  as  well 
as  nonmembers.  It  is  reasonable  to 
require  participating  credit  unions  to 
build  up  their  share  base  in  the  same 
amount  as  the  amount  of  funds  that  they 
receive  from  the  Program.  Section 
705.7(b)  remains  unchanged  in  the  final 
rule.  I 

State-Chartered  Participants 

As  noted  in  the  final  regulation, 
participation  in  the  Program  is  open  to 
both  state-  and  federally-chartered 
credit  unions.  State  credit  unions  need 
not  be  federally  insured.  In  order  for 
NCUA  to  ascertain  that  the  state- 
chartered  participants  are  complying 


with  the  Program  requirements,  such 
participants  shall  make  their 
examination  reports  available  to  NCUA. 
State-chartered  participants  shall  agree 
to  permit  limited  examination  by  NCUA 
to  assure  compliance  with  this  Part. 
NCUA  does  not  anticipate  doing  routine 
examinations  of  these  participants. 
Examination  will  take  place  if  necessary 
to  protect  the  assets  of  the  Fund.  An 
appropriate  addition  has  been  made  to 
§  705.8  of  the  final  rule. 

Additional  Comments 

Two  commenters  mentioned  the 
community  needs  plan  {§  705.6(a)(2)) 
required  by  the  regulation.  They  stated 
that  more  than  the  60  days  set  forth  in 
the  proposed  regulation  are  necessary  in 
order  to  submit  a  community  needs 
plan.  The  NCUA  Board  believes  that  60 
days  are  sufficient  to  prepare  a 
community  needs  plan  comprised  of 
coordination  contacts  and  a  list  of 
community  needs  that  the  credit  union 
may  provide. 

Two  commenters  asked  how  long  the 
application  period  for  loans  from  the 
Fund  will  remain  open.  The  Board  has 
determined  that  a  fiO-day  application 
period  is  appropriate.  The  initial 
application  period  will  open  upon 
publication  of  this  final  rule  in  the 
Federal  Register  and  will  close  on 
November  30.  1987.  The  November  30 
closing  date  has  been  added  to  §  705.9 
of  the  final  regulation. 

One  commenter  suggested  that  NCUA 
establish  an  interagency  c(K)rdinating 
committee  in  order  to  carry  out  the 
purposes  of  the  Program.  The  .NCUA 
Board  will  make  an  effort  to  consult, 
from  time  to  time,  with  other  agencies  to 
help  coordinate  efforts  of  various  low 
income  assistance  programs. 

Lastly,  one  of  the  commenters 
submitted  a  plan  for  a  central 
community  development  credit  union 
without  commenting  on  the  proposed 
regulation.  NCUA  does  not  have  the 
authority  to  establish  and  charter  the 
central  credit  union  as  it  was  structured 
by  the  commenter. 

Previous  Regulations 

Loans  made  under  the  Program  when 
it  was  administered  by  the  CSA  were 
subject  to  Part  705  of  NCUA's 
Regulations  [See  45  FR  15171,  March  10, 
1980).  These  loans  have  all  been  repaid 
or  otherwise  accounted  for.  The  prior 
Part  705  will  be  deleted  and  replaced  by 
this  new  Part  705.  Several  loans  made 
pursuant  to  the  second  regulation 
promulgated  by  HHS  (45  CFR  1076.60, 
see  48  FR  53560,  Nov.  11.  1983)  are  still 
outstanding.  Those  outstanding  loans 
are  subject  to  the  HHS  regulation.  All 
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loans  made  henceforth  will  be  subject  to 
this  new  final  rule. 

Section  700.1(h)— Definition  of  Low 
Income  Members 

As  provided  in  §  705, 3{a),  a 
participating  credit  union  must  meet  one 
of  three  definitions  of  "low  income 
members"  as  set  forth  in  §  700.1(h)(1)- 
(3)  of  NCUA's  Rules  and  Regulations  (12 
CFR  700.1(h)(l)-(3))  in  order  to  qualify 
for  the  Program.  Two  commenters 
suggested  that  the  NCUA  Board  redefine 
"low  income  members  '  as  found  in 
§  700.1(h)(1)  of  the  NCUA  Rules  and 
Regulations  (12  CFR  700,l(h)(l)).  This 
subsection  defines  "low  income 
members"  as  "those  members  whose 
annual  income  falls  at  or  below  the 
lower  level  standard  of  living 
classification  as  established  by  the 
Bureau  of  Labor  Statistics,  U.S. 
Department  of  Labor."  The  Bureau  of 
Labor  Statistics  no  longer  updates  the 
classification.  The  classification  is  now 
annually  updated  by  the  Employment 
and  Training  Administration  of  the  U.S. 
Department  of  Labor.  The  NCUA  Poard 
has  issued  a  replacement  dcfinitior  of 
"low  income  members"  for  §  700.1(h)(1), 
concurrent  with  the  issuance  of  this  final 
rule.  The  new  definition  refers  to  the 
original  lower  level  standard  of  living 
classification  set  forth  by  the  Bureau  of 
Labor  Statistics  and  annually  updated 
by  the  Employment  and  Training 
Administration  of  the  Department  of 
Labor.  The  most  recent  update  of  the 
lower  level  standard  of  living 
classification  was  published  in  the 
Federal  Register  by  the  Employment  and 
Training  Administration  on  July  14,  1987 
[see  52  FR  26378),  NCUA  is  updating  this 
definition  as  a  final  rather  than  a 
proposed  rule  since  there  is  no 
substantive  change  to  the  definition. 
NCUA  is  merely  specifying  the  office  of 
the  Department  of  Labor  that  now 
annually  updates  the  lower  level 
standard  of  living  classification.  The 
staiiddr.i  S3t  forth  in  the  definition  is 
unchangi-fd. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  NCUA  Board  has  determined  and 
certifies  that  the  proposed  amendments, 
if  adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  credit  unions.  The 
proposed  rule  will  affect  only  a  small 
number  of  credit  unions  and  will  not 
impose  an  additional  burden  on  them. 
Accordingly,  the  Board  has  determined 
that  a  Regulatory  Flexibility  Analysis  is 
not  required. 


Papern-ork  Reduction  Act 

The  final  regulation  contains  the  two 
collection  of  information  requirements 
as  noted  in  the  proposed  regulation. 
Section  705,5  contains  the  application 
procedures  for  a  credit  union  wishing  to 
participate  in  the  Program  and 
§  705.6fa)(2)  contains  the  requirement 
that  participating  credit  unions  develop 
a  community  needs  plan.  These 
collection  requirements  were  submitted 
to  the  Office  of  Management  and  Budget 
(O.MB)  for  review  under  the  Paperwork 
Reduction  Act.  The  collection 
requirements  were  approved  by  OMB 
and  have  been  assigned  collection 
number  3133-0109  for  use  through  6/30/ 
88.  ONfB  noted  one  additional  collection. 
Section  705.8  requires  that  state- 
chartered  participants  obtain  written 
concurrence  from  their  respective  state 
regulatory  authority.  OMB  requested 
that  the  entire  collection  (three 
requirements)  be  resubmitted  to  them 
with  this  final  regidation.  NCUA  will 
resubmit  the  collection  request  to  OMB 
and  publish  a  notification  in  the  Federal 
Register  upon  their  final  approval.  Any 
further  comments  on  the  ccllecticn  of 
infcrmation  rsquirements  should  be 
submitted  to:  OJvIB  Reports  Management 
Branch,  New  Executive  Office  Building, 
Rcom  3208,  Washington,  DC  20503,  Attn: 
Robert  Fishman. 

List  of  Subjects  in  12  CFR  Parts  705  and 
700 

Credit  unions.  Community 
development  revolving  loan  program, 
Low  income. 

By  the  National  Credit  Union 
Administration  Board  this  9th  Day  of 
Septe.T.ber,  1987. 
Becky  Baker, 
Secretary  of  the  Board 

PART  705— [A-iMENDED] 

Accordingly,  NCUA  amends  its 
regulations  as  follows: 
1.  Part  705  is  revised  to  read  as 

follows: 

PART  705— COMMUNITY 
CEVELO-WENT  REVOLVING  LOAN 
FROGHAM  FOR  CREDIT  UNIONS 

Sec. 

705.0 

705.1 

705.2 

705.3 

705.4 

705.5 

705,6 

705.7 

705.8 

705.9 

705.10 


Applicability. 
Scope, 

Purpose  of  the  program. 
Definition. 
Program  activities. 
Application  for  participation. 
Community  Development  Committee. 
Loans  to  participating  credit  unions. 
State-chartered  credit  unions. 
Application  period. 
Technical  assistance. 
Authority:  Pub.  L  97-35,  95  Stat.  498;  Pub. 
L.  99-609.  note  to  42  U.S.C.  9822. 


§  705.0     Applicability. 

-Monies  fro.T.  the  Community 
Development  Revolving  Loan  Fund  for 
Credit  Unions  obligated  after  October  1. 
1987.  are  governed  by  this  regulation. 

§  705.1     Scope. 

(a)  This  part  implements  the 
Community  Development  Revolving 
Loan  Program  for  Credit  Unions 
(Program)  under  the  sole  administration 
of  the  National  Credit  Union 
Administration, 

(b)  This  Part  establishes  the  following: 

(1)  Definitions; 

(2)  The  application  process  for 
participation  in  the  program; 

(3)  Requirements  for  program 
participatio.n; 

(4)  How  loan  funds  are  to  be  made 
available  and  their  repayment:  and 

[5]  Technical  assistance  to  be 
provided  to  participating  credit  unions. 

§  705.2    Purpose  of  the  program. 

The  Comtnunity  Development 
Revolving  Loan  Program  for  Credit 
Unions  is  intended  to  support  the  efforts 
of  pardcipating  credit  unions  through 
loans  to  those  credit  unions  in: 

(a)  Providing  basic  financial  and 
related  services  to  residents  in  their 
communities;  and 

(b)  Stimulating  economic  activities  in 
the  communities  they  service  which  will 
result  in  increased  income,  ownership 
and  employment  opportunities  for  low 
income  residents,  and  other  community 
growth  efforts, 

§  705.3    Definition. 

For  purposes  of  this  Part,  a 
"participating  credit  union"  means  a 
state-  or  federally-chartered  credit  union 
that  is  specifically  involved  in 
stimulation  of  economic  development 
activities  and  comjnunity  revitalization 
efforts  aimed  at  benefiting  the 
community  it  serves:  whose  membership 
meets  the  definitions  of 
"predom.inantly"  and  "low  income 
members"  as  found  §  700.1  (h)  and  (i)  of 
the  NCUA  Regulations  (§  700.1(h);4)),  or 
applicable  state  standards,  and  has 
submitted  an  application  and  has  been 
selected  for  participation  in  the  Program 
in  accordance  with  this  Part. 

§  705.4     Program  activities. 

In  order  to  meet  the  objectives  of  the 
Program,  a  credit  union  applicant  must 
provide  a  variety  of  financial  and 
related  services  designed  to  meet  the 
particular  needs  of  the  low  income 
community  served.  These  activities  shall 
include  basic  member  share  account 
and  member  loan  services.  In  addition, 
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these  activities  may  include,  but  are  not 
limited  to,  the  following: 

(h)  Member  services,  including: 

(1)  Financial  counseling: 

(2)  Consumer  education  programs; 

(3)  Home  owner  counseling; 

(4)  Check  cashing: 

(5)  Money  orders: 

(6)  Bill  paying  services;  and 

(7)  Direct  deposit  of  recurring 
payments. 

(b)  Increased  membership  and 
capitalization  activities,  including: 

(1)  Membership  drives; 

(2)  Systematic  savings  plans; 

(3)  Encouraging  community 
organizations  to  open  and  increase 
share  accounts. 

§  705.5     Application  for  participation. 

(a)  Application  to  participate  in  the 
Program  shall  be  submitted  to: 

National  Credit  Union  Administration, 
Community  Development  Revolving  Loan 
Progrnm  for  Credit  Uaions.  1776  G  Street. 
NW..  Washington.  DC  20456. 

(b)  The  application  shall  contain  the 
following  information: 

(1)  Information  demonstrating  a  sound 
financial  position  and  the  credit  union's 
ability  to  manage  its  day-to-day 
business  affairs.  Credit  unions  shall 
submit  the  following  for  the  most  recent 
month-end  and  each  of  the  twelve 
months  preceding  that  month-end: 

(i)  Balance  sheet; 

(ii)  Income  and  expense  statement; 

(iii)  Delinquent  loan  list. 

(2)  Evidence  that  the  credit  union  has 
a  need  for  increased  funds  in  order  to 
improve  financial  services  to  its 
members. 

(3)  The  following  informiation 
concerning  the  credit  union's  field  of 
membership: 

(i)  Current  field  of  membership  as  set 
forth  in  the  credit  union's  charter; 

(ii)  Changes,  if  any,  to  be  m.ade  to  the 
field  of  membership  for  participation  in 
the  Program,  including: 

(A)  Evidence  of  approval  of  change  by 
credit  union  board  of  directors; 

(B)  Evidence  of  submiission  and 
approval  of  change  by  either  NCUA 
Regional  Director  or  State  Supervisor 

(iii)  Current  designation  as  a  low- 
income  credit  union. 

(4)  Specifics  of  how  the  credit  union 
proposes  to  serve  the  needs  of  its 
members  and  the  community  with 
Program  funds  The  applicant  credit 
union  will  also  construct  and  submit  a 
plan  for  its  growth  and  development. 
The  plan  will  set  forth  objectives  for 
financial  growth,  credit  union 
development  and  capitalization,  and  the 
means  for  achieving  these  objectives. 

(5)  How  the  credit  union  proposes  to 
cooperate  with  existing  community 


development  programs  of  state  and 
Federal  agencies,  including  the 
Department  of  Housing  and  Urban 
Development  and  the  Department  of 
Health  and  Human  Services  as  well  as 
others. 

(c)  NCUA  will  notify  applicant  credit 
unions  as  to  whether  or  not  they  have 
qualified  for  a  loan  under  this  Part. 
Reasons  for  nonqualification  will  be 
stated. 

§  705.6    Community  development 
committets. 

(a)  Each  participating  credit  union,  in 
addition  to  its  other  committees,  shall 
have  a  Community  Development 
Committee.  The  responsibilities  of  the 
Community  Development  Committee  fall 
into  two  interrelated  categories: 
coordination  (liaison)  and  identification 
of  community  reeds. 

(1)  Coordination.  The  Community 
Development  Committee  must  establish 
and  maintain  liaison  with  government 
agencies  and  others  having 
developmental  projects  in  the 
community.  This  liaison  will  help  ensure 
a  united  effort  at  redeveloping  the 
community  with  a  minimum  of 
duplication.  The  Community 
Development  Committee  shall  see  to  it 
that  the  community  is  kept  informed  of 
the  participating  credit  union's 
activities. 

(2)  Community  Needs  Plan.  'Within  60 
days  after  a  credit  union  has  been 
selected  for  participation  in  the  Program, 
the  Community  Development  Committee 
will  prepare  and  present  to  the 
participating  credit  union's  board  of 
directors,  a  Community  Needs  Plan.  This 
Plan  will  set  forth  the  coordination 
contacts  established.  The  Plan  will  also 
contain,  in  priority  sequence,  a  list  of 
community  needs  that  the  credit  union 
may  be  able  to  provide.  The 
participating  credit  union's  board  of 
directors  will  make  the  decision  as  to 
what  services  the  credit  union  can 
provide.  The  Committee's  responsibility 
is  to  advise  the  board  on  needs  and  to 
provide  sufficient  cost  estimates  and 
"how  to"  recommendations  to  enable 
the  board  to  reach  the  best  decisions. 

(b)  The  Community  Development 
Committee  shall  be  appointed  by  the 
board  from  among  the  members  of  the 
credit  union,  one  of  whom  must  be  a 
board  member  of  the  participating  credit 
union.  The  board  shall  determine  the 
number  of  members  on  the  committee 
which  shall  not  be  fewer  than  three  nor 
more  than  five.  Regular  terms  of  the 
committee  shall  be  for  one  or  two  years 
as  the  board  shall  determine;  Provided, 
however,  that  all  terms  shall  be  for  the 
same  number  of  years  and  until  the 
appointment  end  qualification  of 


successors.  No  members  of  the 
Community  Development  Committee 
shall  be  compensated  as  such. 

(c)  In  addition  to  the  Community 
Development  Committee  working  with 
the  credit  union  board  of  directors,  they 
will  report  to  the  credit  union  members 
once  a  year  either  at  the  annual  meeting 
or  in  a  written  report  sent  to  all 
members.  . 

§  705.7    Loans  to  participating  credit 
unions. 

(a)  Amount  and  Recording  of  Loans.  A 
credit  union  selected  for  particpation  in 
the  Program  will  be  eligible  to  receive 
up  to  $200,000  in  the  form  of  a  loan  from 
the  Community  Development  Revolving 
Loan  Fund  for  Credit  Unions.  The 
amount  of  the  loan  will  be  based  on  the 
creditworthiness  of  the  participating 
credit  union,  financial  need,  and 
demonstrated  capability  of  a 
participating  credit  union  to  provide 
financial  and  related  services  to  its 
members.  At  the  discretion  of  NCUA.  a 
loan  will  be  recorded  by  a  participating 
credit  union  as  either  a  note  payable  or 
a  nonmember  deposit. 

(b)  Matching  requirements. 
Participating  credit  unions  will  be 
encouraged  to  develop,  as  rapidly  as 
possible,  a  permanent  source  of  member 
shares. 

(1)  Loan  monies  made  available  must 
be  matched  by  the  participating  credit 
union  by  increasing  its  member  and  non- 
member  share  deposits  in  an  amount  at 
least  equal  to  the  loan  amount. 
Participating  credit  unions  must  meet 
this  matching  requirement  within  one 
year  of  the  approval  of  the  loan 
application  and  must  maintain  the 
increase  in  the  total  amount  of  member 
share  deposits  for  the  duration  of  the 
loan. 

(2)  Drawdown  of  the  loan  to  a 
participating  credit  union  may  be  made 
in  a  maximum  of  two  payments  only. 
Upon  approval  of  its  loan  application, 
and  before  it  meets  its  matching 
requirement,  a  participating  credit  union 
may  receive  50%  of  the  loan  committed. 
The  remainder  of  the  funds  committed 
will  be  available  to  the  participating 
credit  union  only  after  it  has 
documented  that  it  has  met  the  match 
requirement  for  the  total  amount  of  the 
loan  committed. 

(3)  Failure  of  a  participating  credit 
union  to  generate  the  required  match 
within  one  year  of  the  approval  of  the 
loan  will  result  in  the  reduction  of  the 
loan  proportionate  to  the  amount  of 
match  actually  generated.  Payment  of 
any  additional  funds  initially  approved 
will  be  limited  as  appropriate  to  reflect 
the  revised  amount  of  loan  approved. 
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and  any  funds  already  advanced  to  the 
participating  credit  union  in  excess  )f 
the  revised  aniount  of  loan  approve! 
must  be  repaid  immediately  to  NCU,\. 
Failure  to  repay  such  funds  to  NCU.A 
upon  demand  shall  result  in  the  default 
of  the  entire  loan. 

(4)  Failure  by  a  participating  credit 
union  to  achieve  at  least  25%  of  its 
proposed  match  may  result  in  the 
requirement  by  NCUA  that  immediate 
and  full  repayment  of  the  loan  be  made 

(c)  Terms  and  repayment.  (1) 
Assistance  made  available  in  this 
Program,  w+.ether  recorded  by  the  credit 
union  as  a  note  payable  or  nonmember 
deposit  at  NCUA's" direction,  is  in  the 
form  of  a  loan  and  must  be  repaid  to 
NCUA.  All  leans  will  be  scheduled  f  jr 
repayment  within  the  shortest  tim;" 
compatiable  with  sound  business 
practices  and  with  the  objectives  of  the 
Program,  but  in  no  case  will  the  term 
exceed  five  years.  The  policy  of  .\CUA 
is  to  revoke  these  funds  to  qualifying 
credit  unions  as  often  as  practical",  in 
order  to  gain  maximum  economic  impact 
en  as  many  credit  unions  that  are 
qualified  to  participate  in  the  Program 
cs  possible. 

(2)  Semiannual  interest  payments 
(beginning  six  months  after  the  initial 
distribution  of  a  loan]  and  semiannual 
principal  payments  (beginning  one  year 
after  the  ini'ial  distribution  of  a  loan) 
will  be  required. 

(d)  Interest  rates.  Loans  made  under 
this  rule  shall  bear  interest  at  a  fixed 
annual  percentage  rate  of  3  percent. 

(e)  Default.  Collections  and 
Adjustments.  The  terms  of  each  loan 
agreement  shall  provide  for  the 
immediate  acceleration  of  the  unpaid 
balance  for  breach  or  default  in  the 
performance  by  the  participating  credit 
union  of  the  terms  or  conditions  of  the 
loan.  This  will  include 
misrepresentations,  default  in  making 
interest/principal  payments,  failure  to 
report,  insolvency,  failure  to  maintain 
adequate  match  for  the  duration  of  the 
loan  period,  etc.  The  unpaid  balance 
will  also  be  accelerated  and 
immediately  due  if  any  part  of  the  loan 
funds  are  improperly  used,  or  if 
uninvested  loan  proceeds  remain 
unused  for  an  unreasonable  or 
unjustified  period  of  tim,e. 

§  705.8    State-chartered  credit  unions. 

State-chartered  credit  union 
applicants  approved  for  participation  by 
NCUA  m.ust  obtain  written  concurrence 
from,  their  respective  state  regulatory 
authority.  Such  participants  shall  make 
copies  of  their  state  examination  reports 
available  to  NCUA  and  shall  agree  to 
examination  by  NCUA  for  the  limited 
purpose  of  compliance  with  this  Part. 


f  705  9     App!icat;cn  period. 

/Xpphcdlions  for  participation  in  the 
program  will  be  accepted  through 
November  30.  1937.  As  additional  funds 
become  available,  new  applications  will 
be  acxepted.  Notices  of  future 
availability  of  funds  will  be  published  in 
the  Fed.iral  Register. 

?  70S  10    Technical  assistance. 

NCUA  will  contract  with  an  outside 
provider  to  render  technical  assistance 
to  participating  credit  unions.  Technical 
assistance  provided  will  aid 
participating  credit  unions  in  providing 
services  to  their  members  and  in  the 
efficient  operation  of  such  credit  unions. 
Up  !o  one-half  of  the  interest  monies 
received  on  loans  repaid  into  the  Fund 
will  be  spent  on  technical  assistance, 
but  such  amount  will  not  exceed 
$120,000  per  year. 

PART  700— [AMENDED] 

2  The  authority  citation  for  Part  700  is 
revised  lo  read  as  follows: 

Authority:  12  U.S.C.  1752(5).  1757(6),  1766. 

3.  Section  700.1(h)(1)  is  revised  to  read 
as  follows: 

5  700.1  Definitisns. 
•  ■  •  * 

(hi  *   •   ■ 

(1)  Those  members  whose  annual 
income  falls  at  or  he\ovj  the  lower  level 
standard  of  living  classification  as 
established  by  the  Bureau  of  Labor 
Statistics  and  as  updated  by  the 
Employment  and  Training 
Administration  of  the  U.S.  Department 
of  Labor; 
•  •  •         •         ♦ 

|FR  Doc.  8--21324  Filed  9-15-67:  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 
13CFRPart  105 

Standards  of  Conduct 

agency:  Small  Business  Administration. 
action:  Final  rule. 

SUMMARY:  This  final  regulation  amends 
existent  13  CFR  |  105.5il(g]  to  provide 
that  Financial  Disclosure  Statements 
required  to  be  filed  by  Executive  Order 
11222  (May  8.  1965)  mlay  be  disclosed  to 
individuals  who  must  have  access  to 
them  in  order  to  carry  out 
responsibilities  established  by  law. 
DATES:  Effective  September  16,  1987. 
ADDRESS:  Written  comments  should  be 
addressed  to  Martin  D.  Teckler.  Deputy 
General  Counsel,  Room  700,  1441  L 
Street.  NW„  Washington,  D.C.  20416. 


FOR  FURTHEn  INFORMATiCN  CONTACT: 

Martin  D.  Teckler,  Telephone  (202)  653- 
6542. 

SUPPLEMENTARY  INFORMATION: 

Heretofore  SBA  s  regulation 
implementing  Executive  Order  11222  has 
not  specifically  provided  for  access  to 
Financial  Disclosure  Statements  (SBA 
Form  703)  other  than  upon  request  and 
by  demonptration  of  good  cause  to 
SBA's  Administrator,  and  the  approval 
of  the  request.  This  regulation 
amendment  is  intended  to  provide  for 
adm.inistrative  ease  in  handling 
requirements  for  inspection  of  the 
Statements  where  ligiiimately 
authorized  inquiries  are  concerned. 
Thus,  for  example,  when  the  SBA's 
Office  of  Inspector  General  is  carrying 
cut  a  function  authorized  by  the 
Inspector  General  Act,  Pub,  L.  95-452 
(October  12, 1978),  5  U.S.C.  App.,  a 
Statement  will  be  made  available  upon 
written  request  to  the  Standards  of 
Conduct  Counselor  in  whose  custody 
the  Statement  resides.  The  request  must 
reference  that  it  is  being  made  in  order 
to  carry  out  a  function  authorized  by 
law,  and  the  requester  must  establish 
his  or  her  identity  as  a  person  operating 
under  authority  of  law  to  ihe 
satisfaction  of  the  Standards  of  Conduct 
Counselor  (SBA  Inspector  General 
credentials  will  satisfy  this 
requirement).  The  Standards  of  Conduct 
Counselor  will  in  turn  respond  in  writing 
to  the  request,  referencing  this 
regulation  and  the  establishment  of  the 
identity  of  the  requester  and 
immediately  provide  the  Statement. 

With  respect  to  requests  from  other 
sources,  the  Standards  of  Conduct 
Counselor  will  follow  the  same 
procedure;  determining  the  identity  of 
the  requester,  the  legal  authorization, 
and  determining  that  he  or  she  finds  that 
the  request  is  or  is  not  granted,  and  the 
reasons  therefore  before  providing  or 
not  providing  the  Statement.  SBA's 
Central  Office  Standards  of  Conduct 
Counselor  will  stand  by  the  advise 
Regional  Standards  of  Conduct 
Counselors  on  the  implementation  of 
this  amendment,  both  substantively  and 
procedurally. 

This  regulation  is  one  which  is  a 
matter  relating  to  Agency  management 
or  personnel.  Therefore,  the  provisions 
of  5  U.S.C.  553  do  not  apply  to  its 
promulgation.  In  addition,  for  purposes 
of  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601.  et  seq..  it  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities,  and  will  have 
no  Paperwork  Reduction  Act  (44  U.S.C. 
ch.  35)  implications. 
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List  of  Sub^s  in  13  CFR  Part  115 

Conflict  of  interests. 

PART  10&— {AUEMOED} 

l.The  authority'  citation  for  Part  105 
rontrnues  to  read  as  foitows: 

.\ulhorily:  Sec  5.  72  Slat.  385  (15  U.S.C. 
6341:  EO  11222.  3  CT'R  1964-65  Comp,:  5  CFR 
735  104 

2.  In  §  105^11.  paragraph  (g)  is  revised 
to  read  as  follows; 

§  10S.511     Rnancial  disctesure  statements 
under  Executive  Order  t1222. 

■  •  •  •  • 

(g)  Each  Statement  of  Employment 
and  Financial  Fnterests  shall  be  held  in 
confidence  by  the  recipient  and  no 
infofmation  contained  therein  shall  be 
dhsclosed  except  as  the  Administrator 
may  determine  for  good  cause  shown,  or 
to  those  individuals  who  must  have 
access  in  order  to  carry  out 
rpsponsibitities  under  law  upon  request 
to  the  appropriate  Standards  of  Conduct 
Counselor. 
*         •         *         «         * 

U.ite:  August  27.  1987. 
lames  Abdnor. 

Adrm'nrstrotor. 

!KR  Doc.  87-21091  Filed  9-15-67:  8:45  am] 

BILUNC  CODE  B02S-0I-M 


DEPAFTTMEMT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  No.  86-CE-52-AD;  Amdt.  39-5725 J 

Airworthiness  Directive;  Bellanca 
(Champion)  Model  BGCBC  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Pmal  rule. 

SUMMARY:  This  amendment  adopts  a 
new  .■\irworthiness  Directive  (AD), 
applicable  to  Bellanca  (Champion) 
Model  8GCBC  airplanes,  which  requires 
an  inspection  of  the  front  and  rear  spars 
for  compression  failures.  Such  failures 
have  contributed  to  two  accidents.  Tliis 
action  IS  necessary  to  detect  and  correct 
said  condition  m  the  spars  and  thereby 
preclude  m-flight  structural  failure  of  the 
wing. 

EFFECTIVE  DATE:  October  15, 1987. 

Compliance:  As  prescribed  in  the 
body  of  the  AD. 

ADDRESSES:  Information  pertaining  to 
this  action  may  be  examined  at  the 
Rules  Docket.  FAA.  Office  of  the 
Regional  Coun.sel,  Rtwm  1558,  601  East 
12lh  Street,  Kansas  Ctty.  Missouri  64106. 


FOR  FURTHER  INFORMATION  CONTACT: 

Efrain  E.sparza.  Airplane  Certification 
Branch.  ASW-150,  Aircraft  CertiHcation 
Division,  Southwest  Region,  FAA,  Fort 
Worth,  Texas  7B193-0159;  Telephone 
(817)  624-5156. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
requiring  an  inspection  of  the  front  and 
rear  wing  spars  on  all  Champion  Model 
7  and  8  series  airplanes  was  published 
in  the  Federal  Register  on  November  13. 
1986  (51  FR  41113).  The  original 
comment  period,  ending  December  10, 
1986.  was  extended  to  April  5. 1987.  by 
the  Federal  Register  publication  of 
Decem.ber  31.  1986  (51  FR  47249)  to 
allow  interested  persons  additional  time 
for  response  to  the  NPRM, 

The  proposal  resulted  from  two 
accidents  that  were  caused  by  in-flight 
airplanes  structural  failure  of  the  wing 
on  Bellanca  (Champion)  Model  8GCBC 
wherein  compression  failures  in  the 
wing's  main  spar  were  contributing 
factors.  Compression  failures  are 
failures  of  wood  fibers  on  a  plane 
perpendicular  to  the  wood  fiber 
longitudinal  axis.  If  undetected,  such 
compression  failure  can  result  in  in- 
flight structural  failure  of  the  wing  with 
loss  of  the  airplane. 

The  National  Transportation  Safety 
Board  (NTSB)  recommended  to  the  FAA 
that  an  Advisory  Notice  be  mailed  to  all 
Bellanca  (Champion)  Model  8GCBC 
owners  regarding  in-flight  airframe 
failure  accidents  involving  this  airplane. 
In  addition,  the  NTSB  recommended  to 
the  FAA  that  an  AD  be  issued  to  require 
compliance  with:  (1)  Bellanca  Service 
Letter  No.  C-139A,  "Inspection  Wing 
Rib/Spar  Attachment  and  Leadmg  Edge 
Support  Block  Nails,"  applicable  to 
Models  7GC,  7GCA,  7GCB,  7GCBA, 
7HC.  7KC,  7KCAB,  7ECA.  7GC.AA, 
7GCBC,  8KCAB,  and  8GCBC,  (2) 
Bellanca  Service  Letter  No.  116,  "Wing 
Leading  Edge  Inspection,"  applicable  to 
the  Model  8KCAa  and  (3)  Bellanca 
Service  Letter  No.  95.  "inspection. 
Repair,  and  Modification  of  Aileron  Bay 
Ribs,"  applicable  to  Models  7ECA. 
7GCAA.  and  7GCBC. 

The  FAA,  after  reviewing  information 
from  the  accident  reports,  determined 
that  in  the  two  accidents  a  compression 
crack  in  the  wing  spars  contributed  to 
the  spar  and  wing  failures.  In  addition, 
the  FAA  could  not  find  evidence  that 
any  of  the  problems  associated  with 
Bellanca  Service  Letters  No.  C-139A, 
116,  and  95  contributed  to  any  of  the 
accidents.  Therefore,  on  October  17, 
1985.  the  FAA  issued  a  General  Aviation 
Airworthiness  Alert,  AC  43-18, 
"Bellanca  Aircraft  Possible  Wing 
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Failure,  Model  7  and  8  Series,  to 
recommend  an  inspection  of  the  wing 
spars  for  compression  failures  for  the 
Model  7  and  8  series  airplanes.  The 
General  Aviation  Airworthiness  Alert 
was  sent  to  all  the  Model  7  and  8  series 
airplane  owners  in  response  to  the 
NTSB's  first  recommendation.  However, 
the  level  of  response  from  the  owners  to 
this  AC  was  very  low  considering  the 
nature  of  the  problem  and  the  number  of 
airplanes  involved. 

Since  this  condition  was  considered 
likely  to  exist  or  develop  on  other 
airplanes  of  the  same/similar  type 
design,  the  FAA  determined  that 
mandatory  inspection  of  the  wing  spars 
of  Champion  (Bellanca)  Model  7  and  8 
series  airplane  was  necessar>'  to  detect 
and  correct  compression  failures  to 
preclude  in-flight  structural  failure  of  the 
wing.  Therefore,  the  proposed  AD  would 
have  made  compliance  with  specific 
parts  of  the  instructions  in  AC  43-16 
dated  October  17, 1985,  mandatory-  for 
all  Bellanca  (Champion)  7  and  8  series 
airplanes. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment,  and  due 
consideration  has  been  given  to  all 
matters  presented.  Substantive  changes 
and  changes  of  an  editorial  and 
clarifying  nature  have  been  made  to  the 
proposed  rule  upon  relevant  comments 
received  and  further  review  within  the 
FAA.  In  general,  the  comm.ents  received 
address  35  major  issues.  Ten 
commenters  agreed  with  the  proposal. 
Four  hundred  thirty-one  comm.enters 
disagreed  with  the  economic  impact  not 
being  significant.  These  commenters 
expressed  concern  that  the  required 
inspection  would  make  it  prohibitive  to 
continue  flying  the  airplanes:  in 
addition,  they  stated  that  the  inspection 
could  amount  to  as  much  as  25  percent 
of  the  total  value  of  the  airplane.  They 
contended  that  for  those  airplanes  in  the 
aerobatic  category,  the  consequences 
would  be  even  worse  since  the 
inspection  would  have  to  be  performed 
at  every  100  flight  hours.  Cutting  and 
patching  fabric  every  100  flight  hours 
would  result  in  covering  of  the  wings 
more  often  and  required  an  additional 
cost  not  identified  in  the  economic 
impact  analysis.  Therefore,  they 
believed  that  this  would  be  a  significant 
economic  impact  contrary  to  what  the 
NTR.M  stated.  The  FAA  has  revised  the 
AD  in  light  of  this  comment  and  as  a 
result  of  some  of  the  other  comments 
discussed  herein.  The  changes  to  the  AD 
have  resulted  in  a  less  severe  economic 
impact  than  the  one  given  in  the  original 
proposal. 
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One  hundred  seventy-seven 
commenters  objected  to  the  proposal 
because  they  believed  that  only  those 
airplanes  that  had  wing  damage  should 
be  inspected.  They  stated  that  all  in- 
flight wing  failures  occurred  on 
airplanes  that  had  previously  been 
overturned,  flipped  on  their  back,  or  had 
some  other  kind  of  damage  to  their 
wings.  They  believed  that  there  was  not 
enough  justification  to  make  those 
airplanes  with  no  damage  history 
comply  with  the  proposed  AD.  The  FAA 
disagrees  and  believes  that  airplane 
records  in  some  instances  are  not 
reliable  sources  of  information 
especially  regarding  accident  history 
and  latent  or  undetected  damage.  The 
FAA  believes  that  at  least  a  one-time 
inspection  should  be  performed  on  those 
model  airplanes  regardless  of  service 
history. 

One  hundred  fifty-one  commenters 
disagreed  with  the  proposal  on  including 
all  7  and  8  series  airplanes.  The 
commenters'  objections  were  based  on 
the  good  service  history  of  these 
airplanes.  They  staled  that  in  their 
association  with  these  airplanes  they 
never  had  a  problem  with  compression 
cracks  of  the  type  mentioned  in  the 
proposal,  and  thus  they  felt  the  proposal 
should  not  apply  to  all  Model  7  and  8 
airplanes.  The  FAA  agrees.  Therefore, 
only  those  airplanes  which  service 
history  justifies  AD  action  will  be 
covered  in  the  AD. 

One  hundred  forty  commenters 
objected  to  the  proposal  on  the  basis 
that  it  implied  that  all  Model  7  and  8 
series  airplanes,  especially  the  aerobatic 
and  normal  category  airplanes,  were  the 
same.  The  FAA  agrees  with  the 
comments  and  the  AD  will  be  clarified. 
Originally,  all  Model  7  and  B  series 
airplanes  were  included  in  the  proposal: 
however,  only  Model  8GCBC  airplanes 
will  be  covered  in  the  AD. 

Ninety-nine  commenters  disagreed 
with  the  proposal  because  of  the  lack  of 
sufficient  accident  and  incident 
information  to  support  it.  They  stated 
that  two  airplane  accidents  out  of  a  fleet 
of  8.200  airplanes  could  not  justify  the 
drastic  and  expensive  inspection 
proposed.  The  FAA  agrees  that  two 
airplanes  out  of  8.200  is  a  very  small 
figure:  however,  these  two  airplanes  had 
in-flight  structural  failure  of  the  wing 
which  resulted  in  loss  of  the  airplanes. 
The  FAA  agrees  that  there  is  not 
sufficient  justification  to  support  an  AD 
applicable  to  all  8.200  airplanes  but 
believes  the  AD  should  be  applicable  to 
those  models  that  have  service  history 
of  damaged  spars  or  wing  structural 
failures. 

Thirty-seven  commenters  responded 
against  the  proposal  because  they 


believe  that  the  Airworthiness  Alert 
issued  on  October  17, 1985,  was 
sufficient  action.  They  stated  that  the 
Alert  was  given  sufficient  publicity  and 
distributed  to  all  affected  parties.  The 
FAA  does  not  agree  that  the  1985  Alert 
has  been  sufficient  to  resolve  and 
correct  the  unsafe  conditions  that 
currently  exists  in  the  Model  8GCBC 
airplanes.  The  FAA  does  agree  that  the 
Alert  is  an  informative  tool  and,  as 
stated  in  the  Alert,  the  F.AA  does 
encourage  all  Model  7  and  8  series 
owners  to  accomplish  the  inspections 
specified  in  the  Alert.  However,  the 
FAA  believes  the  aforementioned 
service  history  on  Model  8CCBC 
airplanes  justifies  an  AD  to  insure 
compliance  on  those  airplanes.  Further, 
the  FAA  is  currently  revising  the 
original  1985  Airworthiness  Alert  to 
include  a  discussion  of  the  latest 
information  and  findings  relative  to  this 
AD  and  plans  to  reissue  the  Alert  to  all 
owners  of  Model  7  and  8  series 
airplanes.  The  revised  Alert  will 
continue  to  recommend  inspections  of 
the  wooden  spars  on  both  series 
airplanes,  especially  if  subjected  to  any 
Occident  or  other  occu.f-rence  which  may 
have  resulted  in  structural  damage  to 
the  wings. 

Nineteen  commenters  disagreed  with 
the  inspection  procedures  outlined  in  the 
proposal.  They  slated  that  the  fabric 
cutouts  jeopardized  the  structural 
integrity  of  the  wing  and  the  airplane, 
especially  if  performed  every  100  flight 
hours  as  required  for  airplanes  in  the 
aerobatic  category .  They  believe  that 
the  cutting  and  patching  of  the  fabric 
would  weaken  the  wing  making  f.ying 
unsafe.  The  FAA  disagrees.  If  ¥AA 
approved  methods  for  cutting  and 
repairing  fabric  are  used,  the  structural 
integrity  of  the  fabric  and  wing  should 
not  deteriorate. 

Seventeen  commenters  recommended 
that  inspection  rings  with  plates  be  used 
in  lieu  of  fabric  cutouts.  They  argued 
that  this  would  be  more  economical 
especially  for  repetitive  inspections.  The 
FAA  agrees,  and  the  AD  will  allow  the 
use  of  inspection  rings. 

Nineteen  commenters  opposed  the 
proposal  because  they  believe  it  was 
drafted  as  a  result  of  four  separate  in- 
flight wing  structural  failures  involving 
airplanes  performing  aerobatic 
maneuvers.  They  stated  that  the 
airplanes.  Model  8GCBC  Scouts,  were 
not  certificated  in  the  aerobatic  category 
and  yet  their  wings  failed  while 
performing  aerobatic  maneuvers.  The 
FAA  does  agree  that  unauthorized 
aerobatic  maneuvers  may  have 
contributed  to  som.e  accidents  and  the 
AD  has  been  revised  to  contain 
instructions  to  install  an  "AEROBATICS 


rROHIBITED"  placard  on  the 
instrument  panel  that  will  supplement 
the  existing  operational  placard  and 
impose  no  additional  limitation  on  the 
operation  of  Model  8GCBC  airplanes. 

Fourteen  commenters  objected  to  the 
proposal  by  stating  that  annual 
inspections  provided  enough  inspections 
to  determine  the  airworthiness  of  the 
airplanes.  The  FAA  disagrees.  There  are 
no  inspections  performed  on  these 
airplanes  to  detect  compression  failures 
in  the  spars.  The  FAA  believes  that  by 
making  the  inspection  mandatory,  the 
level  of  safety  will  be  enhanced  to 
assure  a  minimum  acceptable  level  of 
safety. 

Fourteen  commenters  disagreed  with 
the  proposal  by  stating  that  it  had 
originated  as  a  result  of  improper 
inspections  performed  by  inspectors  and 
by  improper  repairs.  The  FAA  agrees 
that  some  of  the  airplanes  may  not  have 
been  properly  inspected  for  compression 
failures.  Therefore,  the  FA.-\  will  require 
an  inspection  for  compression  failures 
through  this  AD  action. 

Eleven  commenters  recommended 
that  airplanes  in  the  aerobatic  category 
which  will  be  required  to  have  an 
inspection  everv'  100  hours  flight  be 
placarded  for  nonaerobatics  until  the 
wings  have  to  be  re-covered.  They 
stated  that  they  could  fly  their  airplane 
like  a  normal  category  airplane,  and 
thus  only  the  initial  inspection  would 
have  to  be  performed.  The  F.-XA  believes 
that  based  on  the  other  comments 
received  and  the  revisions  made  in  the 
AD.  the  above  recommendation  is  not 
appropriate. 

Eight  commenters  recommended  that 
the  proposal  should  only  apply  to 
Champion  Model  8GCBC  airplanes. 
They  stated  that  since  this  is  the  only 
Model  with  a  service  history  of  wing 
failures  there  was  not  justification  to 
apply  it  to  the  other  models.  The  FAA 
agrees  and  the  AD  will  be  revised  to 
include  only  the  Model  8GCBC 
airplanes. 

Eight  commenters  recommended  that 
the  proposed  AD  require  an  inspection 
of  the  wing  strut-spar  attach  area  rather 
than  the  entire  spar.  They  contended 
that  the  highest  stress  concentration 
during  an  incident/accident  where  the 
wings  suffer  damage  will  be  this  area. 
They  further  stated  this  area  will  show 
cracks  before  any  other  area  does.  The 
FAA  agrees,  and  the  AD  will  cover  an 
inspection  of  the  wing  strut  attach  area 
in  lieu  of  the  entire  spar. 

Four  commenters  stated  the  proposal 
was  not  clearly  written  to  specify  to 
which  airplanes  it  applied.  They  stated 
that  the  proposal  talks  about  wing  fuel 
tanks  and  calls  for  an  inspection  of  the 
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spar  just  outboard  of  the  wing  fuel 
tanks.  The  commenters  stated  that  some 
airplanes,  specifically  the  Champion 
Model  7AC.  do  not  have  wing  fuel  tanks, 
and  thus  it  is  not  clear  how  the  proposal 
applies  to  them.  The  FAA  agrees  that 
airplanes  without  wing  fuel  tanks  were 
overlooked.  The  AD  will  reflect  this 
change. 

Four  commenters  slated  that  existing 
inspection  holes  are  adequate  to 
determine  the  condition  of  the  spars  and 
therefore  objected  to  the  fabric  cutouts 
as  required  in  the  proposal.  The  FAA 
disagrees.  The  existing  inspection  holes 
may  not  provide  sufficient  access  to  the 
wing-spar  attach  area  especially  when  a 
magnifying  lens  and  flashlight  are  to  be 
used.  The  inspection  outlined  in  the 
proposal  requires  that  the  lens  and 
flashlight  be  as  close  to  the  side  surface 
of  the  spar  as  possible,  and  the  existing 
inspection  holes  may  not  provide  such 
access. 

One  commenter  requested  that  the 
proposal  be  clarified  and  that  it  be 
revised  tu  address  the  fact  that  some 
airplanes  might  have  metal  spars,  and 
thus  the  proposal  would  not  apply  to 
them.  The  F.\A  agrees.  The  AD  will 
require  the  inspection  only  on  airplanes 
with  wooden  spars.  Two  commenters 
stated  that  the  proposal  did  not  give 
consideration  to  those  airplanes  which 
have  been  recently  re-covered  or  had 
their  wing  spars  replaced.  They 
recommended  that  the  F.AA  revise  the 
proposal  to  provide  some  relief  to  these 
airplanes.  The  FA.'\  agrees,  and  the  AD 
reflects  this  comment. 

One  commenter  questioned  the 
effectiveness  of  the  inspection 
procedures  to  detect  compression 
failures.  The  coran:ienter  did  not  believe 
that  compression  cracks  could  be 
detected  if  only  one  side  of  the  spar  is 
inspected. 

The  FAA  disagrees.  Compression 
cracks,  especially  those  in  the  wing  strut 
attach  area,  are  visible  from  either  side. 
They  extend  across  the  thickness  of  the 
spar  and  run  across  the  grain  from  top  to 
bottom  of  the  spar  or  vice  versa. 

Several  commenters  objected  to  the 
proposal  being  more  stiingent  on 
acrobatic  category  airplanes  than 
normal  category  airplanes.  They  stated 
that  aerobatic  category  airplanes  are 
designed  to  higher  load  factors  than 
normal  category  airplanes.  The  FAA 
agrees,  and  the  AD  reflects  this 
comment. 

One  commenter  recommended  that 
the  proposal  specify  on  which  surface 
the  fabnc  cutouts  are  to  be  made  on  top 
or  bottom  of  the  wing.  The  FA^'\  agrees 
and  the  AD  incorporates  this  comment. 

One  commenter  disagreed  with  the 
proposal  because  he  believes  Bellanca 


Service  Letter  No.  C-139A  is  already 
doing  what  the  proposal  requires.  The 
FAA  disagrees.  Bellanca  Service  Letter 
No.  C-139A  requires  an  inspection  of  the 
wing  rib/spar  attachment  and  leading 
edge  support  nails  but  does  not  require 
an  inspection  for  compression  failures  of 
the  wing  strut  attach  area. 

Accordingly,  the  proposaJ  is  being 
adopted  with  the  changes  heretofore 
noted. 

Some  comments  received  involved  the 
cost  determination.  The  AD  will  require 
12  inspection  cutouts  or  holes,  three  at 
each  spar.  The  FAA  has  determined  that 
only  233  Model  8GCBC  airplanes  will  be 
affected  by  this  rule  instead  of  the 
original  8,200  airplanes  as  stated  in  the 
NPRM, 

Therefore,  the  FAA  has  determined 
that  this  regulation  involves  233 
airplanes  at  an  approximate  one-time 
cost  of  S420  for  each  airplane  or  a  total 
one-time  fleet  cost  of  $87,860.  No  small 
entities  impacted  by  this  AD  own 
sufficient  airpliaies  to  cause  their  cost  of 
compliance  to  equal  or  exceed  a 
significant  cost  level.  Therefore,  I  certifj' 
that  this  action  (1)  is  not  a  major  rule 
under  the  provisions  of  Executive  Order 
12291.  (2)  is  not  a  significant  rule  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26, 1979],  and  (3) 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act.  A  copy  of  the 
final  evaluation  prepared  for  this  action 
has  been  placed  in  the  public  docket.  A 
copy  of  it  may  be  obtained  by  contacting 
the  Rules  Docket  at  the  location 
provided  under  the  caption 
"ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aviation  safety, 
Aircraft,  Safety. 

Adoption  of  the  .Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  amends  §  39.13  of  Part  39  of  the 
FAR  as  follows: 

PART  39— {AMENDED 1 

1.  The  authooty  citation  for  Part  39 
continues  to  reed  as  follows: 

Authorit>':  49  U  S.C.  1354(a).  1421.  and  1423; 
49  U.S  C.  106|s)  (Revised.  Pub.  L.  97^49, 
January  12.  1983);  and  14  CFR  11  89. 

§39.13    [Amended] 

2.  By  adding  the  following  rtew  AD: 


Bellanca  (Champion);  Appli-es  to  N/fodel 
8GCBC  series  (all  serial  numbers) 
airplanes,  certificated  in  any  category 
when  equipped  with  wooden  wing  spars. 
Compliance:  Required  as  indicated  in  the 
body  of  the  AD  unless  already 
accomplished. 
To  preclude  in-flight  structural  failure  of 

the  wing,  accomplish  the  following: 

(a)  Within  the  next  10  hours  time-in-service 
(TIS)  after  the  effective  date  of  this  AD, 
install  the  following  placard  on  the 
instrument  panel  in  full  view  of  the  pilot: 

•AEROBATICS  PROHIBITED" 

The  placard  shall  be  fabricated  of  durable 
material  with  face  size  at  least  .38  inches  high 
and  1.88  inches  long  and  may  be  locally 
manufactured.  The  letters  on  the  placard 
must  be  at  l«ast  .10  inches  in  height  and  the 
letter  color  must  contrast  wMh  the 
background  color.  The  placard  must  be 
permanently  affixed. 

(b)  The  requirements  of  paragraph  (a)  of 
this  AD  may  be  accomplished  by  the  owner/ 
operator  on  any  airplanes  which  are  not  used 
under  Part  121  or  135.  The  person 
accomplishing  these  actions  must  make  the 
appropriate  airplane  maintenance  record 
entry  per  FAR  43.9  and  91.173. 

(c)  Withm  the  next  75  hours'  time-in- 
service  (TIS)  after  the  effective  date  of  this 
AD.  unless  already  accomplished,  i.nspect  the 
wing  spars  for  compression  failures  as 
follows; 

(1)  For  the  front  spar,  make  rectangular  C- 
shaped  cutouts  just  aft  of  the  front  spar  with 
the  long  side  parallel  to  the  spar  so  that  the 
fabric  peels  away  from  the  spar.  Do  this  for 
the  rib  bay  areas  adiacent  to  and  including 
the  wing  spar-lift  strut  attach  fitting  nb  bay 
areas.  Make  the  cutout  large  enough  to  allow 
visual  inspection  of  the  exposed  section  of 
the  spar.  The  cutouts  are  to  be  made  on  the 
wing's  lower  surface.  For  the  rear  spar,  make 
the  rectangular  cutout  just  forward  of  the  rear 
spar  so  that  it  peels  away  from  the  spar.  Do 
this  for  the  rib  bay  areas  adjacent  to  and 
including  the  wing  spar-lift  strut  attach  fitting 
rib  bay  areas.  Accomplish  the  inspection  by 
using  exishng  or  new  inspection  holes  in  lieu 
of  fabric  cutouts  providing  they  allow  an 
adequate  visual  inspection.  Do  not  remove 
the  wood  pads  at  the  spar-lift  strut  attach 
point  to  accomplish  th«  inspection. 

(2)  With  the  use  of  a  laX  hand  lens  or 
microscope  inspect  the  side  surface  of  the 
spar  (rear  side  of  front  spar/front  side  of  rear 
spar)  with  a  light  striking  along  the  grain  at 
an  angle  of  about  20°  with  the  surface.  The 
point  of  view  should  be  varied  between  45° 
and  the  vertical  (with  respect  to  the  spar  side 
surface)  on  the  same  side  as  the  hght  source. 
Try  other  angles  of  light  and  vision.  With  the 
use  of  a  light  and  mirror,  inspect  the  bottom 
edge  of  the  wooden  spar  at  this  location. 

Notel. — When  viewed  in  the  manner 
described  in  this  paragraph,  a  failure  appears 
as  an  irregular  line  e.ttending  across  the 
grain.  When  using  a  lOX  hand  lens  or 
microscope,  the  same  arrangement  with 
respect  to  the  light  source  is  recommended 
except  that  it  is  best  to  keep  the  point  of  view 
at  a  vertical  angle  due  to  distortion  of  the 
field  when  any  other  position  is  used. 
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During  ihe  examination  of  the  spar  with  a 
hand  lens  and  hght.  care  must  be  taken  not  to 
mistake  minute  breaks  in  the  surface  fibers 
that  are  sometimes  caused  by  chaHng.  for 
compression  failures.  These  surface  breaks 
can  be  removed  with  a  sharp  knife,  whereas 
a  compression  failure  is  usually  still  visible 
after  a  thin  shaving  has  been  faken  off.  The 
knife  must  be  sharp  so  that  a  very  thin 
shavir>g  can  be  removed  without  crushing  the 
remainir»s  fibers  and  thereby  obscuring  e 
compression  failure  if  present. 

(3)  If  any  compression  failures  are  found, 
prior  to  further  flight,  repair  or  replace  the 
spar. 

Note  2. — Other  conditions  such  as  loose/ 
missing  rib  nails  should  be  looked  for.  and 
unsatisfactory  conditions  should  be  repaired. 

(d)  After  the  inspection  specified  in 
paragraph  (c)  of  this  AD  has  been 
accomplished,  prior  to  further  fiight  repair  Ihe 
wing  fabric  cutout  using  appropriate 
maintenance  instructions  and/or  reinstall 
inspection  hole  covers,  as  applicable. 

(e)  The  inspection  specified  in  paragraph 
(c)  of  this  AD  is  not  applicable  to  the 
following  airplanes: 

(1)  Airplanes  modified  w-.th  a  metal  spar 
per  STC  No.  SA3fi29\M.  and 

(21  Airplanes  equipped  with  wood  wing 
spars  fwoviding  that: 

|a)  Within  500  hours  TIS  prior  to  the 
effective  date  of  this  .AD  either  the  spars 
were  replaced  and  the  win^  recovered,  or 
the  spars  have  been  inspected  for 
compression  failures  as  described  m  this  AD, 
and. 

(b)  Subsequent  to  the  above  replacement  or 
inspection,  the  airplane  has  not  been 
involved  in  any  accident  which  may  have 
resulted  in  structural  damage  to  the  wings. 

(f)  If  at  any  time,  subsequent  to  the 
effective  date  of  this  AD,  the  airplane  is 
involved  in  an  accident  that  may  have 
resulted  in  structural  damage  to  the  wings. 
prior  to  further  flight  reinspect  the  wing  spars 
in  accordance  with  paragraph  (c)  of  this  AD. 

(g)  Airplanes  may  be  flown  in  accordance 
with  FAR  21.197  to  a  location  where  this  AD 
may  be  accomplished. 

(h)  An  equivalent  method  of  compliance 
with  this  AD  may  be  used  if  approved  by  the 
Manager.  .Airplane  Certification  Branch, 
ASW-150,  FAA,  Southwest  Regional  Office, 
Fort  Worth,  Texas  76193-0150. 

All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document(s) 
referred  to  herein  upon  request  to  the 
F.^A,  Office  of  the  Regional  Counsel, 
Room  1558,  601  East  12th  Street.  Kansas 
City,  Missouri  64106. 

This  amendment  becomes  effective 
OcloberlS,  1987. 

Issued  in  Kansas  City,  MTssourl.  on  August 
31.  1987. 

Jerold  M.  Chavkin, 

Acting  Director,  Central  Region. 

jFR  Doc.  87-21229  Filed  9-15-87;  8:45  ami 

BILLING  CODE  4910-13-M 


14CFHPart39 

( Docket  No.  87-NM- 1 1 7-AO;  Amdt.  39- 
57231 

Airworthmess  Directives;  Lockheed- 
Georgia  Model  382,  382B,  382E,  382F, 
and  382G  Series  Airplanes 

AC^HCY:  Federal  Aviation 
Administration  jFAA).  DOT. 
ACTKW:  Final  rule. 


SUUMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (ADl, 
applicable  to  Lockheed  Model  382  and 
382B/E/F/G  series  airplanes,  which 
requires  inspection  of  the  pilot's  and 
copilot's  crrcuit  breaker  panel  wiring  for 
chafing  or  short  circuiting;  inspection  for 
proper  clearance  between  wire  bundles, 
wire  bundle  clamps,  and  circuit  breaker 
terminals:  repair  or  replacement  of  any 
damaged  wire:  and  relocation  of  wire 
bundle  clamps,  if  necessary,  to  maintain 
minimum  clearance.  This  amendment  is 
prompted  by  a  report  of  an  in-flight  fire 
caused  by  an  electrical  short  in  one  of 
the  six  circuit  breaker  panels  in  the 
flight  deck,  This  condition,  if  not 
corrected,  could  result  in  a  fire  on  board 
the  airplane. 

EFFECTIVE  DATE:  September  17. 1987. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Lockheed-Georgia  Company.  86  South 
Cobb  Ehive.  Marietta.  Georgia  30063. 
This  inform.ation  may  be  examined  at 
FAA.  .Northwest  .Mountain  Region,  17900 
Pacific  Highway  South.  Seattle, 
Washington,  or  FAA,  Central  Region, 
Atlanta  Aircraft  Certification  Office. 
Suite  210,  1669  FHioeni.x  Parkway. 
Atlanta,  Georgii. 

FOR  FURTHER  rNFORMATlOW  CONTACT: 
Mr.  William  H.  Trammel).  Systems 
Branch,  ACE-130A,  F.AA.  Central 
Region,  Atlanta  Aircraft  Certification 
Office.  Suite  210,  1669  Phoenix  Parkway. 
Atlanta,  Georgia  30349;  telephone  (404) 
991-3020. 

SUPPLEMf  NTAHV  INFORMATION:  The  FAA 

has  recently  received  a  report  of  an  in- 
flight fire  which  occurred  on  a 
Lockheed-Georgia  Model  3^2  series 
airplane  (military  Model  C-130  series 
airplane),  operated  by  the  United  States 
.'\ir  Force.  During  an  overwater 
operation,  at  Flight  Level  210.  smoke  and 
fumes  were  observed  in  the  flight  deck. 
Flames  were  emitting  from  the  circuit 
breaker  panel,  and  were  extinguished  by 
the  flight  crew  with  a  halon  fire 
extinguisher.  The  airplane  landed 
without  further  incident;  there  were  no 
injuries.  Investigation  revealed  that  the 
fire  originated  in  the  area  of  the 
essential  DC  bus.  where  the  ciamp  was 
short  circuiting  wires  coming  from  the 


bus.  An  initial  inspection  conducted  by 
the  Air  Force  of  the  Model  C-130  series 
airplanes  located  at  the  base  nearest 
where  the  incident  occurred  identified 
more  than  20  airplanes  having  circuit 
breaker  panel  wiring  bundles  which  did 
not  meet  the  required  minimum 
clearance  between  the  affected  wire 
bundles,  wire  bundle  clamps,  and  circuit 
breaker  terminals.  Chafed  and  abraded 
wiring  was  also  detected.  This 
condition,  if  not  corrected,  can  lead  to 
fire  on  board  the  airplane. 

The  FAA  has  reviewed  and  approved 
Lockheed  Alert  Service  Bulletin  A382- 
24-19,  dated  August  7, 1987,  which 
describes  an  inspection  of  the  pilot's 
and  copilot's  circuit  breaker  panel  areas 
for  chafing  or  short  circuiting,  and  for 
proper  clearance  between  wire  bundles, 
wire  bundle  clamps,  and  circuit  breaker 
terminals;  repair  or  replacement  or  any 
damaged  wire;  and  relocation  of  wire 
bundle  clamps,  if  necessary,  to  maintain 
minimum  clearance. 

Since  this  situation  is  likely  to  exist  or 
develop  on  other  airplanes  of  Ihe  same 
type  design,  this  AD  requires  inspection 
of  the  circuit  breaker  panels,  wire 
bundles,  wire  bundle  clamps,  and  circuit 
breaker  terminals,  repair  of  damaged 
wire,  and  relocation  of  wire  bundle 
clamps,  if  necessary,  in  accordance  with 
the  Lockheed  alert  service  bulletin 
previously  mentioned. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  document 
involves  an  emergency  regulation  under 
DOT  Reguiato.ry  Policies  and  Procedures 
(44  FR  11034:  February  26.  1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis. 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherv\'ise,  an  evaluation  is  not 
required). 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 
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Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
dt'legated  to  me  by  the  Administrator, 
the  Federal  Aviation  .-Xdministration 
amends  §  39  13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
fi)llow.s: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  I'.S.C.  1154|a|,  1421  and  1423; 
«  L'  S,C.  106(s)  (Revised  Pub.  L.  97-^M9, 
idnuary  12,  198.11:  and  14  CKR  1 1  89. 

:;  39.13    I  Amended! 

2.  By  adding  the  following  new 
iirworthiness  directive: 

'.ockheed-Georgia;  Applies  to  Model  382, 
3«2B,  382F,.  .i82F.  and  382G  series 
airphjnt'S:  Send!  Numbers  3946  through 
5024,  except  4412.  ,S022.  .S025,  5027.  5029, 
and  5032:  certificated  m  any  category. 
Compiiance  required  as  indicated,  unless 
previously  accomplished. 
To  prevent  the  potential  for  smoke  or  fire 

occurring  in  the  flight  deck,  accomplish  the 

following: 
A.  Within  the  next  25  hours  time-in-service, 

inspect  the  6  pilot  s  and  copilot's  circuit 

breaker  panel  areas,  as  follows: 

1.  Gain  access  to  the  following  6  circuit 
breaker  pdnels  in  the  flight  station:  pilot's 
side  panel,  upper  and  lower  pilot's 
distribution  panel,  copilot's  side  panel,  upper 
and  lower  copilot's  distnbution  panel. 

2.  Open  each  circuit  breaker  panel  and 
visually  inspect  for  scorching,  chafing,  or 
short  circuiting  between  n.'-cuit  breaker  wire 
termindls.  wire  bundles,  and  wire  bundle 
clamps. 

3.  Inspect  for  minimum  clearance  of  0.250 
inch  between  circuit  breaker  wire  terminals, 
V.  ire  bundles,  and  wire  bundle  clamps, 

4  With  circuit  breaker  door  closed, 
vsually  inspecting  from  adjacent  door 
opening,  inspect  circuit  breaker  and  attached 
wiring  for  chafing  and  minimum  clearance. 
Direct  particular  attention  to  wire  bundles 
routed  at  bottom  of  panels. 

5.  If  0,250  inch  minimum  clearance  is 
present  and  no  wire  chafing  or  damage 
exists,  return  airplane  to  service. 

6.  If  ddmaged  wire  is  found,  prior  to  further 
r.;ght  repair  or  replace  wire  in  accordance 
with  the  applicdble  technical  manual,  SMP 
582.  Hercules  Wiring  Diagram  Manual. 

7.  If  0,250  inch  clearance  does  not  exist, 
prior  to  further  flight  relocate  wire  bundle 
clamps  and/or  spaces,  if  necessary,  to 
maintain  minimum  clearance.  Reroute  wiring 
in  accordance  with  the  applicable  technical 
manual.  SMP  582,  Hercules  Wiring  Diagram 
Manual. 

B.  Accomplishment  of  the  inspection. 
r"pair,  and  relocation  procedures  described 
in  Lockheed  Alert  Service  Bulletin  A382-24- 
1'),  dated  .August  7,  1987,  constitutes 

(  nmpliance  with  the  requirements  of 
paragraph  A.,  above, 

C,  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21,197  and  21.199  to 


operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 
D.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Altanta  Aircraft  Certification  Office,  FAA, 
Central  Region. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Lockheed-Georgia  Company, 
86  South  Cobb  Drive,  Marietta,  Georgia 
30063.  This  information  may  be 
examined  at  FAA,  Northwest  Mountain 
Region.  17900  Pacific  Highway  South. 
Seattle,  Washington,  or  FAA,  Central 
Region,  Atlanta  Aircraft  Certification 
Office,  Suite  210, 1669  Phoenix  Parkway, 
Atlanta,  Georgia. 

This  amendment  becomes  effective 
September  17, 1987. 

Issued  in  Seattle,  Washington,  on  August 
26,  1987. 

Wayne  ].  Barlow, 

Director,  Northwest  Mountain  Region. 
[FR  Doc.  87-21231  Filed  &-15-fl7;  8:45  am) 
BILUNG  COOe  4910-1>-M 


14  CFR  Part  71 

[Airspace  Docket  No.  87-ANM-61 

Revision  to  IHailey,  ID,  Transition  Area 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Correction  to  final  rule. 

summary:  This  action  corrects  Federal 
Register  Document  87-19107  which 
revised  the  Hailey,  Idaho,  transition 
area.  An  inadvertent  error  was  made  in 
the  effective  date  of  this  action. 

EFFECTIVE  DATE:  0901  UTC,  September 

24,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  L.  Brown,  A.\'M-53,=),  Federal 
Aviation  Administration,  Docket  No.  87- 
ANM-8.  17900  Pacific  Highway  South, 
C-68966,  Seattle,  Washington  98168, 
Telephone:  (206)  431-2535. 

SUPPLEMENTARY  INFORMATION: 
History  I 

Federal  Register  Document  87-19107 
was  published  on  August  21,  1987  (52  FR 
31614)  revising  the  Hailey,  Idaho, 
transition  area.  This  action  was 
necessary  to  provide  700-foot  controlled 
airspace  to  accommodate  a  Microwave 
Landing  System  (MLS)  special 
instrument  approach  procedure  for 
Horizon  Airlines  at  Hailey,  Idaho. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 


frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore  —  (1)  is  not  a 
"major  rule"  under  Executive  Order 
12291;  (2)  is  not  a  "significant  rule" 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26. 
1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Transition  areas. 

Adoption  of  the  Correction 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Federal  Register 
Document  87-19107,  as  published  in  the 
Federal  Register  on  August  21, 1987  (52 
FR  31614)  is  corrected  as  follows: 
Change  the  effective  date  from  0901 
UTC.  September  30. 1987,  to  0901  UTC, 
September  24. 1987  (Sees.  307(a)  and 
313(a).  Federal  Aviation  Act  of  1958  (49 
U.S.C.  1348(a)  and  1354(a));  (49  U.S.C. 
106(g)  (Revised  Pub.  L.  97-449.  January 
12.  1983):  and  14  CFR  11.69). 

Issued  in  Seattle.  Washington,  on 
September  3.  1987. 
Temple  H.  Johnson,  ]t„ 

Manager.  Air  Traffic  Division,  Northwest 
Mountain  Region. 

(FR  Doc,  87-21227  Filed  9-15-«7:  8:45  am] 
BIUING  COOE  491()-13-M 


14  CFR  PART  71 

[Airspace  Docket  No.  87-AGL-131 

Alteration  of  Transition  Area; 
Huntington,  IN 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  rule. 

SUMMARY:  The  nature  of  this  action  is  to 
alter  the  Huntington.  IN.  transition  area 
to  accommodate  a  new  NDB  Runway  9 
Standard  Instrument  Approach 
Procedure  (SIAPj  to  Huntington 
Municipal  Airport.  The  intended  effect 
of  this  action  is  to  ensure  segregation  of 
the  aircraft  using  approach  procedures 
in  instrument  conditions  from  other 
aircraft  operating  under  visual  weather 
conditions  in  controlled  airspace. 

EFFECTIVE  DATE:  0901  UTC,  January  14, 
1988, 


UM  I 
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FOR  FURTHER  MFOMIATIOH  CONTACT 

Edward  R.  Heaps.  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federdl 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (312)  994-7360. 
SUPPLEMEffTARY  INFORMATION: 
History 

On  Tuesday.  July  21, 1987,  the  Federal 
Aviation  Administration  fFAA) 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  alter  the  Huntington,  LN, 
transition  area  (52  FR  27415). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

Except  for  editorial  changes,  this 
amendment  is  the  same  as  that 
proposed  in  the  notice.  Section  71.181  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6C  dated  January  2. 
1987. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  alters  the 
Huntington,  IN.  transition  area  to 
accommodate  a  new  NDB  Runway  9 
SIAP.  This  modification  consists  of 
decreasing  the  radius  from  7  miles  to  5 
miles  and  adds  an  extension  from  the  5- 
mile  radius  to  8.5  miles  west  of  the 
airport. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  2a  1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows: 


PART  71— {  AMENDED) 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U  S.C.  13481a],  1354ia),  15010, 
Executive  Order  10854:  49  US  C  106(p) 
(Revised  Pub.  L  97-449.  January  12,  198?V  14 
CFR  11.69. 

§71.181    [Amended] 

2.  Section  71.181  is  amended  as 

follows: 

Huntington.  IN  pieviMd}: 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  S-mile  radiu« 
of  Huntington  Municipal  Airport  (iht 
40'51  12'N.  long.  85*27-37-W):  and  within  3.5 
miles  each  side  of  the  280"  beannjs  from  the 
Huntington  .N'DB.  extending  from  the  5-miie 
radius  to  8-5  miies  west  of  the  airport, 
excluding  those  portions  that  overiie  the  Fori 
Wayne.  L\  and  Wabash,  L\  tran&;tion  areas. 

Issued  in  Des  Plaines.  Illinois,  on  August 
31,  1987. 

Teddy  W.  Burcham, 

Manager,  Air  Traffic  Division. 

[FR  Doc.  87-21228  Filed  9-1S-87;  8:45  amj 
BILUNG  CODE  4I10-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  e7-ASW-7] 

Designation  of  Transition  Area;  Brady. 
TX 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Final  rule. 


summary:  This  action  will  designate  a 
transition  area  at  Brady,  TX.  This  action 
is  necessary  due  to  the  proposed 
nondirectional  radio  beacon  (NDB) 
standard  instrument  approach 
procedure  (SIAP)  to  the  Curtis  Field 
Airport  using  the  Brady  NDB  (BBD).  The 
intended  effect  of  this  action  is  to 
provide  adequate  controlled  airspace  for 
aircraft  operating  under  instrument 
flight  rules  (IFR)  executing  the  new  SIAP 
to  the  Curtis  Field  Airport,  and  other 
aircraft  operating  under  visual  flight 
rules  (VFR).  Coincident  with  this  action. 
the  airport  status  will  be  changed  from 
VFR  to  IFR. 

EFFECTIVE  DATE:  OWJl  UTC,  November 
19,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bruce  C.  Beard,  Airspace  end 
Procedures  Branch.  Air  Traffic  Division, 
Southwest  Region,  Department  of 
Transportation.  Federal  Aviation 
Administration,  Fort  Worth,  TX  76193- 
0530,  telephone  [817]  624-5561. 


SU(>PtEMENTARY  INFORMATION: 

History 

On  March  11.  1987.  the  FA.A  proposed 
to  amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to 
designate  a  transition  area  at  Bradv.  TX 
(52  FR  9182). 

Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
The  only  comments  received  objecting 
to  this  proposal  came  from  the  United 
Slates  Air  Force.  Their  objections 
centered  on  the  following  issues: 

•  The  establishment  of  the  transition 
area  would  create  complications  for 
military  aircraft  fiying  Militarv  Training 
Routes  (MTR)  in  the  Brady.  TX  area. 

•  When  the  transition  area  is  in 
effect,  the  western  third  of  the  Brady 
Low  Military  Operating  Area  (MOA) 
would  be  unusable  for  Low  Altitude 
Training  (LOWAT). 

The  F.A.A  does  not  agree  with  these 
objeclions.  The  anticipated  number  of 
IFR  arrivals  to  or  departures  from  Curtis 
Field  Airport  is  not  expected  to  have  an 
adverse  effect  on  aircraft  flying  MTR's 
in  the  area.  Standard  IFR  separation  will 
be  provided  between  aircraft  on  an  IFR 
clearance  to/from  Curtis  Field  .Airport 
and  aircraft  operating  alo.^g  IFT!  .MTR's 
in  the  area. 

The  FAA  is  committed  to  providing 
protected  access  to  airports  having  an 
SIAP.  At  the  same  time,  the  agency  is 
committed  to  the  use  of  airspace  on  a 
real-time  basis.  Based  on  the  current 
level  of  IFR  traffic  at  Curtis  Field 
Airport,  the  FAA  believes  that  there 
should  be  little  impact  on  missions  being 
flown  bv  aircraft  using  the  B.'-tidv  Low 
MOA. 

Ejtcept  for  editorial  changes,  this 
amendment  is  that  proposed  in  the 
notice.  Section  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6C.  dated 
January  2.  1987. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  designates 
a  700-foot  transition  area  at  Brady,  TX. 
To  enhance  airport  usage,  a  new- 
instrument  approach  procedure  has 
been  developed  for  the  Curtis  Field 
Airport,  TX,  utilizing  the  Brady  NDB  as 
a  navigational  aid.  The  Brady  NDB  will 
provide  new  navigational  guidance  for 
aircraft  using  the  Curtis  Field  Airport. 
The  development  of  a  new  SIAP,  based 
on  this  navigational  aid.  entails 
designation  of  a  transition  area  at 
Brady.  TX.  at  and  above  700  feet  above 
the  ground  level  withm  which  aircraft 
are  provided  air  traffic  control  services. 
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Transition  areas  are  designed  to  contain 
IFR  operations  in  controlled  airspace 
during  portions  of  the  terminal  operation 
and  while  transiting  between  the 
terminal  and  en  route  environment.  The 
intended  effect  of  this  action  is  to  ensure 
segregation  of  aircraft  using  the 
approach  procedures  under  IFR  and 
other  aircraft  operating  under  VFR. 
Coincident  with  the  amendment,  the 
airport  status  will  change  from  VER  to 
IFR. 

The  FAA  had  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
13  certified  that  this  rule  will  not  have  a 
E-gnificant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

L'st  of  Subject  in  1*  CFR  Part  71 

Aviation  safety.  Transition  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
cslegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
.'.mended  as  follows: 

PART  71— (AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows; 

.\uthority:  49  U.S.C.  1348(al.  1354(a).  1510; 
Executive  Order  10854:  49  U.S.C.  106(g) 
(Revised  Pub.  L  97^*49.  January  12.  1983):  14 
CFR  11.69 

§71.181    (Amended] 

2.  Section  71.181  is  amended  as 

follows: 

Brady,  TX  [New] 

The  airspace  extending  upward  from  700 
feet  above  the  surface  withm  a  6.5-mile 
r.idius  of  the  Curtis  Field  Airport.  (Latitude 
31'1V00"  .\.,  Longitude  99°19  27'  W.)  and 
within  3  miles  each  side  of  the  355  bearing 
from  the  Brady  nondirectiona!  radio  beacon 
l\DB)  (Latitude  31*10'42.6'  N..  Longitude 
99°19  22.4"  W).  extending  from  the  6.5-mile 
radius  area  to  8  miles  north  of  the  Curtis 
Field  Airport. 


Issued  in  Fort  Worth,  TX,  on  September  ; 
1987. 

Larry  L.  Craig, 

.Manager,  Air  Traffic  Division,  Southwest 
Region. 
[FR  Doc.  87-21225  Filed  9-15-87;  8:45  am] 
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14  CFR  Part  97 

[Docket  No.  25369;  Amdt.  No.  1356] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
dates: 

Effective:  An  effective  date  for  each 
SI.^P  is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference — approved 
by  the  IDirector  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1.  1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows; 

For  Examination — 1.  FAA  Rules 
Docket,  FAA  Headquarters  Building,  800 
Independence  Avenue,  SVV.. 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase —  Individual  SIAP 
copies  may  be  obtained  from; 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SVV., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 


by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  K.  Funai.  Flight  Procedures 
Standards  Branch  (AFS-230),  Air 
Transportation  Division,  Office  of  Flight 
Standards,  Federal  .Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591: 
telephone  (202)  267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  Part  87  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97) 
prescribes  new,  amended,  suspended,  or 
revoked  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  Complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  Part  51,  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FARs).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260-4, 
and  8260-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  m.ake  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SLAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
document  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  Part  97  is  effective 
on  the  date  of  publication  and  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National 
Airspace  System  or  the  application  of 
new  or  revised  criteria.  Some  SIAP 
amendments  may  have  been  previously 
issued  by  the  FAA  in  a  National  Flight 
Data  Center  (FDC)  Notice  to  Airmen 
(NOTAM)  as  an  emergency  action  of 
immediate  flight  safety  relating  directly 
to  published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  some  SIAP  amendments  may  require 
making  them  effective  in  less  than  30 
days.  For  the  remaining  SIAPs,  an 
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effective  date  at  least  30  days  after 
publication  is  provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures- (TERPs).  In  developing  these 
SIAPs,  the  TERPS  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  afffected  airports,  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
is  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessarj'  to  keep  them  operationally 
current.  It.  therefore— (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule  '  under  DOT 
Regulatory  Policies  and  Procedures  [44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Approaches,  Standard  Instrument. 
Incorporation  by  reference. 

Issued  in  Washington.  DC.  on  September  4. 
1987. 

Robert  L.  Goodrich, 

Director  of  Flight  Standards. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  G.M.T.  on  the  dates 
specified,  as  follows: 

PART  97— {AMENDED) 

1.  The  authority  citation  for  Part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348. 1354(a).  1421.  and 
15ia  49  U.S.C.  106(g)  (revised.  Pub,  L  97-449. 
Janud.ry  12,  1983;  and  14  CFR  11, 49(b)(2)). 

By  amending  §  97.23  VOR,  VOR/DME. 
VOR  or  TACAN,  and  VOR/DME  or 
TACAN;  §  97.25  LOG.  LOC/DME,  LDA. 
LDA/DME,  SDF,  SDF/DME;  §  97.27 
NDB,  NDB/DME;  §  97.29  ILS.  ILS/DNffi, 
ISMLS,  MLS,  MLS-DME,  MLS-RN'AV; 


§  97.31  RADAR  SIAPs;  §  97.33  RNAV 
SIAPS;  and  §  97.35  COPTER  SIAPs, 
identified  as  follows; 

.  .  .  Effective  January  14.  1988 

Vaidez.  AK— Vaidez  Nr  2.  MLS/ST0I.-1 
RWY  6,  Amdt.  2,  CA.NCELLED 

.      .  Effective  October  22.  1987 

Fulle.'-ton.  CA— Fullerton  Mum.  VOR-A 

Amdt,  5 
Sacramento,  CA — Sacramento  Metropolitan. 

NDB  RWY  16L,  Orig. 
Sacramento,  CA — Sacramento  Metropolitan, 

NDB  RWY  16R.  Amdt.  9 
Sacramento.  CA — Sacramento  Metropolitan, 

NTDB  RWY  34L,  Amdt  4 
Sacramento,  CA — Sacramento  Metropolitan, 

NDB  RWY  34R,  Ong. 
Sacramento.  CA — Sacramento  Metropolitan. 

ILSRWY16R.  AmdLl2 
Sacramento.  CA — Sacramento  Metropolitan, 

!LS  RWY  34L  Amdt.  4 
Cordele,  GA — Cr:sp  County-Cordele,  VOR/ 

DME  RWY  22,  Amdt  8 
Cordele.  GA — Crisp  Countv-Cordele,  NDB 

RWY  9.  Amdt.  2 
Spr;ngfieid,  11.— Capital,  ILS  RWY  22.  Amdt.  4 
Springfield.  IL— Capital,  RADAR-1,  Amdt.  6 
Kosrae  Island  Federated  States  of 

Micronesia.  Kosrea,  NDB/DME-A, 

Original 
Baltimore.  MD— Baltimore-Washington  Intl. 

VOR/DME  RWY  4,  Orig. 
Mansfield,  MA— .Mansfield.  Muni,  NDB  RWY 

32.  Amdt.  2 
Marshall.  MI— Brooks  Field,  VOR  RWY  28, 

Amdt,  11 
Mora,  MN— Mora  Muni.  NDB  RWY  35,  Orig. 
Laurel/Hattiesburg,  MS — Pine  Belt  Regional, 

LOC  BC  RWY  36,  Ong, 
Morristoum,  NJ— Morristown  Muni,  ILS  RWY 

23,  Amdt,  5 
Teterboro,  Nj- Teterboro,  ILS  RWY  6,  Amdt. 

25 
Akron.  OH— Akron-Canton  Regional.  VOR 

RWY  5,  Orig. 
Charleston.  WV— Yeager.  ILS  RWY  5,  Amdt. 

3 
Charleston,  WV— Yeager,  ILS  RWY  23,  Amdt. 

27 

.  .  .  Effective  August  31.  1987 

Crossvllle,  TN — Crossville  Memorial.  ILS 

RWY  26.  Amdt.  8 
[FR  Doc.  87-21226  Filed  9-15-87:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

21  CFR  Parts  193  and  561 
IFAP  7H5518/R889/FRL-3281-1] 

Pesticide  Tolerances  In  Foods; 
Avermectin  B, ;  Correction 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule;  correction. 

SUMMARY:  This  document  corrects  a 
typographical  error  in  the  preamble  of 


the  final  rule  that  established  a  food 
additive  and  a  feed  additive  regulation 
for  residues  of  the  miticide/insecticide 
avermectin  Bi,  which  appeared  in  the 
Federal  Register  of  Ma\  13  198~  j52  FR 
1~941), 

FOR  FURTHER  INFORMATION  CONTACT: 

George  LaRocca.  Product  Manager  (PM) 
15,  Registration  Division  (TS-rB7C), 
Environmental  Protection  Agency,  401  M 
St„  S\V,.  Washington,  DC  20460," 

Office  location  and  tt'lephone  number; 
Rm  202.  CM  "2,  1921  |efferson  Davis 
Highway,  Arlington.  VA  22202,  (703)- 
557-2400 

SUPP1.EMENTARV  INFORMATION:  In  FR 

Doc,  87-11032  in  the  issue  for 
Wednesday.  May  13.  1987,  the  following 
correction  is  made  on  page  17941,  third 
column,  thirty-second  line:  Change 
"NOEL  of  0,02  mg/kg/day"  to  "NOEL  of 
0.2  mg/kg/day." 

Dated:  September  2.  1987. 
Douglas  D.  Campt. 

Director.  Office  of  Pesticide  Programs. 
[FR  Doc  8--21341  Filed  9-15-87;8:45  am| 
BILUNG  COOe  6S60-50-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

24  CFR  Parts  201,  203,  and  234 

(Docket  No,  N-87-1728;  FR-23981 

Mortgage  Insurance;  Changes  to  the 
Maximum  Mortgage  Limits  for  Single 
Family  Residences,  Condominiums 
and  Manufactured  Homes  and  Lots 

agency:  Office  of  the  Assistant 

Secretary'  for  Housing — Federal  Housing 

Commissioner.  HUD. 

action:  Notice  of  revisions  to  FHA 

maximum  mortgage  limits  for  high-cost 

areas. 

summary:  This  Notice  amends  the 
listing  of  areas  eligible  for  "high-cost" 
mortgage  limits  under  certain  of  HUD's 
insuring  authorities  under  the  National 
Housing  Act  by  increasing  the  limits  for 
Rutland  County,  Vermont,  Johnston 
County,  North  Carolina  and  Horry 
County,  South  Carolina.  Mortgage  limits 
are  adjusted  in  an  area  when  the 
Secretary  determines  that  middle-  and 
moderate-income  persons  have  limited 
housing  opportunities  because  of  high 
prevailing  housing  sales  prices. 
EFFECTIVE  DATE:  September  16. 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  smgle  family:  Morris  Carter. 
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Director,  Single  Family  Development 
Division,  Room  9270;  telepnone  (202) 
"55-6720.  i-'oi  mdnufHctured  homes; 
Christopher  Peterson.  Director,  Office  of 
Manufactured  Housing  and  Regulatory 
Fanctions.  Room  9158;  telephone  (202) 
".5,5-5210;  451  Seventh  Street.  SVV., 
VVashingtrjn,  DC  20410.  (These  are  not 
loll-free  numbers.) 

SUPPLEMENTARY  INFORMATION: 

B.'ckground 

The  National  Housing  Act  (NHA),  12 
U.S.C.  1710-1749,  authonzes  HUD  to 
insure  mortgages  for  single  family 
residences  (from  one-  to  four-family 
structures),  condominiums, 
manufactured  homes,  manufactured 
home  lots,  and  combination 
manufactured  home  lots.  The  NHA,  as 
amended  by  the  Housing  and 
Community  Development  Amendments 
of  1980  and  1981,  permits  I  lUD  to 
increase  the  maximum  mortgage  limits 
under  most  of  these  programs  to  reflect 
regional  differences  in  the  cost  of 
housing.  In  addition,  sections  2(b)  and 
214  of  the  NHA  provide  for  special  high- 
cost  limits  fur  insured  mortgages  in 
Alaska,  Guam  and  Hawaii. 

On  May  22, 1984,  the  Department 
published  a  revised  list  of  areas  eligible 
for  "high-cost"'  mortgage  limits,  which 
contained  several  new  features  (see  49 
PR  21520).  First,  there  v.as  no  separate 
listing  for  condominium  units,  since 
these  limits  are  now  the  same  as  those 
for  other  one-family  residences.  Second, 
the  listing  included  instructions  on  how 
to  compute  the  high-cost  limits  for 
combination  manufactured  homes  and 
lots  and  individual  lots,  and  specified 
the  special  high-cost  amounts  for 
manufactured  homes,  combination 
manufactured  homes  and  lots  and 
individual  lots  insured  in  Alaska,  Guam 
and  Hawaii.  Third,  it  made  changes  to 
the  list  based  on  a  new  definition  of 
"metropolitan  area". 

On  October  1, 1986  (51  FR  34961),  the 
Department  published  its  annual 
complete  listing  of  areas  eligible  for 
"high-co.st"  mortgage  limits  under 
certain  of  HUD's  insuring  authorities 
under  the  National  Housing  Act  and  the 
applicable  limits  for  each  area. 

This  Document 

Today's  document  revises  the  high- 
cost  mortgage  amounts  for  Rutland 
County,  Vermont,  Johnston  County, 
North  Carolina  and  Horry  County,  South 
Carolina. 

These  amendments  to  the  high-cost 
areas  appear  in  two  parts.  Part  I 
explains  high-cost  limits  for  mortgages 
insured  under  Title  I  of  the  National 
Housing  Act.  Part  II  lists  changes  for 


single  family  residences  insured  under 
section  203(b)  or  234(c)  of  the  National 

Housing  Act. 

National  Housing  Act  High  Cost 
Mortgage  Limits 

/.  Title  I:  Method  of  Computing  Limits 

A.  Section  2(b)(1)(D).  Combination 
manufactured  home  and  lot  (excluding 
Alaska,  Guam  and  Hawaii):  To 
determine  the  high-cost  limit  for  a 
combination  manufactured  home  and  lot 
loan,  X  the  dollar  amount  in  the  "one 
family"  column  of  Part  II  of  this  list  by 
.80.  For  examplf ,  Horry  County,  South 
Carolina  has  a  One-family  limit  of 
S73,600.  The  coiribination  home  and  lot 
loan  limit  for  Hcny  County  is  $73,600 

X  .80,  or  $58.88(  .00. 

B.  Section  2(1  )(1)(E):  Lot  only 
(excluding  Alat  ka,  Guam  and  Hawaii): 
To  determine  ll  e  high-cost  limit  for  a  lot 
loan,  multiply  t  le  dollar  amount  in  the 
"one-family"  cc  lumn  of  Part  II  of  this  list 
by  .20.  For  exar  iple,  Horry  County, 
South  Carolina  las  a  one-family  limit  of 
$73,000.  The  lot  loan  limit  for  Horry 
County  is  $73,6  0  X.20,  or  $14,720. 

C.  Section  2(  ')(2).  Alaska.  Guam  and 
Hawaii  limits: '  'he  maximum  dollar 
limits  for  Alask  i,  Guam  and  Hawaii 
may  be  140%  o:  the  statutory  loan  limits 
set  out  in  sectic  n  2(b)(1). 

Accordingly,  the  dollar  limits  for 
Alaska,  Gu.am  i  ind  Hawaii  are  as 
follows: 

1.  For  manuf  ictured  homes:  $56,700. 
(40.500  X  140%  . 

2.  For  combiiiation  manufactured 
homes  and  lotsi  $75,600.  ($54,000  X 
140%). 

3.  For  lots  orjly:  $18,900.  (13,500  X 
140%). 

//.  Title  //.•  Up^ting  of  FHA  Sections 
203(b).  234(c)  a  id  214  Area  Wide 
Mortgage  Limi  s 


Region  IV— HUD  Field  Office— Colu*/bia 
Office 


Region  II,— HiJD  Field  OrpicE- 
Office 


Market  aiea 

designglkon  and 

local 


Rutland  County,, 


•Ai.BANY 


1- 
Ismily 

and 
condo 

unit 


B5.000 


2- 

lamily 


395.750 


3-lamity 


$116,350 


4-taniity 


5134,250 


Region  IV  —HUD  Field  Office- 
GRiNSBORO  Office 


Market  area 

designation  and 

local 

1- 
famtly 

and 
condo 

unit 

2- 

latmly 

3-laml1y 

4-family 

Johnston  County 

i71.250 

$80,250 

$97,500 

$112,500 

Market  area 

designation  and 

local 

1- 
farmly 

and 
condo 

untt 

2- 

(amily 

3-lamily 

4  family 

Horry  County, 

$73,600 

$82,900 

$100,750  l$116.260 

Dated:  September  8. 1987. 
)ames  E.  Schcenberger, 

Acting  General  Deputy-Assistant  Secretary 
for  Housing — Federal  Housing  Commissioner. 

[FR  Doc.  87-21387  Filed  9-15-87:  8:45  am] 
BILLING  CODE  4210-27-M 


24  CFR  Part  888 


[Docket  No.  N-87-16a«;  FR-2318] 


T 


Section  8  Housing  Assistance 
Payments  Program;  Fsir  Market  Rents 
for  K'ew  Construction  and  Substantial 
nehabilitatioii;  Orange  County,  NY 


agency:  Office  of  the 
Secretary  for  Housing- 
Commissioner,  HUE . 

ACTION:  Final  notice , 


Assistant 

i — Federal  Housing 


summary:  Section  8ic)(l)  of  the  United 
States  Housing. Act  of  1937  requires  the 
Secretary  to  establi$h  Fair  Market  Rents 
(FMRs)  periodically,  but  not  less 
frequently  than  annually.  This  final 
Notice  announces  new  Fair  Market 
Rents  for  the  Orange  County  market 
area  of  New  York  State.  These  rents  are 
necessary  to  provide  fair  market  rents 
comparable  to  market  rents  for  new 
construction  in  this  market  area. 

EFFECTIVE  DATE:  September  16,  1937. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  M.  VViniarski,  Chief  Appraiser, 
Valuation  Branch,  Technical  Support 
Division,  Office  of  Insured  Multifamily 
Housing  Development,  451  Seventh 
Street  SW.,  Washington,  DC  2041O-0.500. 
Telephone  (202)  42a-7624.  (This  is  not  a 
tcll-frGC  number.) 

SUPPLEMENTARY  INFOR.WATiON:  The 
predecessor  to  this  final  notice  (see  the 
proposed  notice  of  June  29, 1987,  52  FR 
24172)  offered  some  background 
information  on  the  Housing  Assistance 
Payments  (HAP)  Program.  That  notice 
explained  that  under  the  programs 
authorized  by  Section  8  of  the  United 
States  Housing  Act  of  1937, 

HUD  or  public  housing  agencies  (PHAs) 
make  rental  assistance  payments  on  behalf  of 
eligible  families  to  owners. .  .  .  FMRs  (are 
established  by  HUD  and]  are  based  primarily 


I 
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on  the  level  of  rentals  paid  for  recently 
completed  or  newly  constructed  dwelling 
units  of  modest  design  within  each  market 
area,  as  determined  by  HUD  Field  Office 
staff.  In  addition,  for  the  Fair  Market  Rents 
most  recently  promulgated  by  the 
Department  [see  51  FR  28486,  August  7, 1986). 
these  rents  reflected  the  Departments  cost 
containment  efforts  in  relation  to  housing 
assistance  provided  in  the  Section  8  New 
Construction  and  Substantial  Rehabilitation 
Programs. 

As  further  explained  in  the  proposed 
notice,  this  action  revises  the  entire  Fair 
Market  Rent  schedule  for  the  Orange 
County.  New  York  market  area. 
According  to  the  June  29, 1987  notice. 

The  1986  FMRs  reflected  data  submitted  by 
the  New  York  Regional  Office  (NYRO),  as 
well  as  the  cost  containment  efforts 
implemented  for  all  1986  New  Construction 
and  Substantial  Rehabilitation  rents.  While 
the  data  submitted  by  the  field  office  was 
proper,  it  reflected  comparables  all  built 
during  the  1970s,  because  there  has  been  no 
construction  of  modestly  designed  rental 
housing  in  Orange  County  for  the  past 
several  years.  HUD's  procedures,  which  are 
consistent  with  sound  appraisal  practices, 
permit  the  use  of  such  comparables,  which 
are  then  adjusted  for  all  variables,  including 
age.  Further,  where  comparables  do  not  exist, 
HUD  procedures  permit  the  use  of  an 
interpolation  technique  to  arrive  at  indicated 
FMRs.  Although  the  use  of  interpolation  and 
adjustments  to  establish  rents  are  sound 
principles  and  techniques,  the  best  data  for 
"market  rents"  would  be  that  from  recently 
constructed  projects,  as  it  would  necessarily 
reflect  current  conditions  in  the  marketplace 
with  respect  to  financing,  vacancy  rates,  etc. 
and  would  provide  a  degree  of  assurance  that 
rents  so  derived  should  be  adequate  to 
support  new  projects,  all  factors  being  equal. 

lAjnalysis  of  the  1986  FMRs  for  the 
lOrange  County]  market  area  indicate[sj  that 
the  rents  resulting  from  the  application  of  the 
aforementioned  techniques,  when  modified  to 
refiect  the  Departments  cost  containment 
policies,  are  not  adequate,  even  where  it  is 
clear  that  there  has  been  compliance  with  the 
Department's  cost  containment  guidelines 
with  respect  to  project  design.  Therefore,  an 
upward  adjustment  of  FMRs  for  this  market 
area  is  needed.  ,  .  . 

Public  Comments 

The  proposed  notice  of  June  29. 1987 
(52  FR  24172)  invited  comments  from  the 
public  on  the  proposal  to  adjust  the 
FMRs  in  Orange  County.  One  comment 
was  received.  The  commenter  claimed 
that  the  "proposed  rents  would  not 
support  [its]  project.'  The  commenter. 
however,  offered  no  ddta  to  support  its 
assertion.  In  light  of  this  comment,  the 
Department  wishes  to  point  out  that 
since  the  FMRs  principally  reflect 
building  costs  and  rentals  as  a  whole  in 
a  given  market  or  jurisdiction,  not  the 
costs  associated  with  building  a 
particular  project  or  the  rentals 
necessary  to  service  the  debt  on  that 


project,  the  Department  could  not 
properly  change  the  FMRs  to 
accommodate  the  higher  rentals  that  the 
commenter's  project  may  demand. 
Accordingly,  the  Department  is 
adopting  the  same  FMR  schedule 
published  in  the  notice  of  June  29, 1987, 

Other  Information 

HUD  regulations  in  24  CFR  Part  50, 
implementing  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  contain  categorical  exclufions 
from  their  requirements  for  the  actions, 
activities,  and  programs  specified  in 
§  50.20.  Since  the  FMRs  adopted  in  this 
Notice  are  within  the  exclusion  set  forth 
in  5  50,20(1),  no  environmental 
assessment  is  required,  and  no 
environmental  finding  has  been 
prepared. 

The  Catalog  of  Federal  Domestic 
Assistance  Program  number  and  title  for 
the  activities  covered  by  this  Notice  are 
14.156,  Lower  Income  Housing 
Assistance  Program  (Section  8). 

Accordingly,  the  following  new  Fair 
Market  Rent  schedule  is  adopted  for  the 
Orange  County,  New  York  market  area: 

Schedule  A— Fair  Market  Rents  for  New 
Construction  and  Substantial 
Rehabihtation  (Including  Housing 
Finance  and  Development  Agencies' 
Programs) 

Region  2— New  York  Regional  Office 
Market.  Orange 


Structure  Type 

Numbet  oi  bedrooms 

0 

1 

2 

3 

4 

Detached 

Sem-Delached  Row 

WalKup 

529 
466 
623 
669 

■~S72" 

757 
684 

859 
815 
762 

931 
892 
843 

ElevalOf  2-4  St^ 

674      es2 

Eievalo'  5-^  STY  

766  ;    m<; 

Date:  September  8.  1987. 
lames  E.  Schocnberger. 
General  Deputy  Assistant  Secretary  for 
Housing— Federal  Housing  Commissioner. 
[FR  Doc.  87-21386  Filed  9-15-87:  8:45  am] 
BILLINQ  CODE  42ia-27-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[COTP  Cleveland  Regulation  87-01 1 

Safety  Zone  Regulations;  Cuyahoga 
River,  Cleveland,  OH 

agency:  Coast  Guard.  DOT. 
ACTION:  Em.ergency  rule. 


summary:  The  Coast  Guard  is 
establishing  seven  safety  zones  in  the 


Cuyahoga  River  and  the  adjoining  shore 
area.  The  zones  are  needed  to  protect 
life  and  property  associated  with 
moored,  standing  or  anchored  vessels 
from  a  safety  hazard  arising  from  the 
transit  of  vessels  over  1600  gross  tons. 
Entry  into  these  zones  is  generally 
prohibited  unless  authorized  by  the 
Coast  Guard  Captain  of  the  Port 
Cleveland,  OH.  However  vessels  may 
transit,  but  not  moor,  stand  or  anchor' in, 
these  zones  as  necessary'  to  comply  with 
the  Inland  Navigation  Rules  or 
otherwise  facilitate  safe  navigation. 

EFFECTIVE  DATES:  This  regulation 
becomes  effective  on  September  3,  1987. 
It  terminates  on  December  31, 1987 
unless  sooner  terminated  bv  the  Captain 
of  the  Port,  Cleveland. 

ADDRESS:  Comments  should  be  mailed 
to  Commanding  Officer,  Marine  Safety 
Office,  1055  East  Nmth  Street, 
Cleveland,  OH  44114.  The  comments 
will  be  available  for  inspection  and 
copying  at  the  same  location.  Normal 
office  hours  are  between  8:00  a.m.  and 
4;30  p.m.,  Monday  through  Friday, 
except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cdr.  John  H.  Distm.  Captam  of  the  Port, 
(216)  522-4406. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  5  U.S  C,  553,  a  notice  of 
proposed  rule  making  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Publishing  an  .NPRM  and  delaymg  its 
eftective  date  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
needed  to  prevent  further  damage  to  the 
vessels  involved  or  further  injury  to  the 
people  involved. 

Although  this  regulation  is  published 
as  an  emergency  final  rule  without  prior 
notice,  an  opportunity'  for  public 
comment  is  nevertheless  desirable  to 
ensure  that  the  regulation  is  both 
reasonable  and  workable.  Accordingly, 
persons  wishing  to  comment  may  do  so 
by  submitting  written  comments  to  the 
office  listed  under  "ADDRESS"  in  this 
preamble.  Commen'ers  should  include 
their  names  and  addresses,  identify  the 
docket  number  for  the  regulations,  and 
give  reasons  for  their  comments.  Based 
upon  comments  received,  the  regulation 
may  be  changed. 

Drafting  Information 

The  drafters  of  this  regulation  are  Cdr, 
John  H,  Distin,  the  Captain  of  the  Port. 
Cleveland,  and  Lcdr,  Cari  V.  Mosebach, 
project  attorney.  Ninth  Coast  Guard 
District  Legal  Office. 
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Discussion  of  Regulation 

The  circumstance  requiring  this 
regulation  results  from  large  vessels 
(lakers)  transiting  the  Cuyahoga  River 
an  average  of  twice  a  day  through  areas 
used  increasingly  by  a  large  number  of 
small,  m-imly  recreational  vessels.  A 
pattern  of  collisions  between  large. 
underway  vessels  and  small  vessels 
located  on  the  insides  of  bends  in  the 
river  has  been  identified.  On  August  31, 
1987.  one  such  collision  resulted  in 
severe  damage  to  two  recreational 
boats,  one  of  which  had  persons  on 
hoard. 

Seven  areas  are  considered  to  present 
the  greatest  danger  to  life  and  property 
based  on  collisions  that  have  occurred 
or  are  likely  to  occur.  Those  areas  are  in 
the  vicmlty  of  the  river  bends  by 
Shooters,  Nautica  Stage.  Columbus 
Road  bridge,  Upriver  Marina  and 
Riverfront  Yacht  Services.  Preventing 
mooring,  standing  or  anchoring  of 
vessels  in  tnese  areas  will  decrease 
danger  to  lives  and  property. 

This  regulation  is  issued  pursuant  of 
33  U.S.C.  1225  and  1231  as  set  out  in  the 
authority  citation  for  all  of  Part  165. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Security  measures.  Vessels, 
Waterways. 

Regulation 

In  consideration  of  the  foregoing. 
Subpart  C  of  Part  165  of  Title  33,  Cede  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  165— (AMENDED  1 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1225  and  1231;  50 
use.  191:  49  CFR  1.46  and  33  CFR  1.05-l(g), 
6.04-1,  6.04-6  and  160.5. 

2.  A  new  §  165.10901  is  added  to  read 
as  follows: 

§  165.T0901     Cuyahoga  River,  Cleveland, 
Ohio — Safety  zones. 

(a)  Location.  The  waters  of  the 
Cuyahoga  River  extending  ten  (10)  feet 
into  the  river  at  the  following  seven  (7) 
l(5cations.  including  the  adjacent 
shorelines,  are  safety  zones: 

( 1 )  From  the  western  end  of  Shooter's 
dock  to  fifty  (5U)  feet  east  of  41  degrees 
29  55.1    N..'81  degrees  42'27,6"  W.  which 
is  the  north  point  of  the  pier  at  Shooter's 
Restaurant. 

(2)  Twenty-five  (25)  feet  downriver  to 
twenty-five  (25)  feet  upriver  of  41 
degrees  29'48.9"  N..  81  degrees  4210. 7" 
\V.  which  is  the  knuckle  toward  the 
downriver  corner  of  the  Nautica  stage. 

(3)  Ten  (10)  feet  downriver  to  ten  (10) 
ffiM  upriver  of  41  degrees  29'45.5"  N.,  81 


degrees  42'9.7"  W.  which  is  the  knuckle 
toward  the  upriver  corner  of  the  Nautica 
stage. 

(4)  The  fender  on  the  west  bank  of  the 
river  at  41  degrees  29'45.2'  N.,  81 
degrees  42'10"  W.  which  is  the  knuckle 
at  Bascule  Bridge  (railroad). 

(5)  The  two  hundred  seventy  (270)  foot 
area  on  the  east  bank  of  the  river 
between  the  Columbus  Road  bridge  (41 
degrees  29'18.8"  N.,  81  degrees  4202. 3" 
W.)  to  the  chain  link  fence  at  the  upriver 
end  of  Commodore's  Club  Marina. 

(6)  Fifty  (50)  feet  downriver  to  twenty- 
five  (25)  feet  upriver  from  41  degrees 
29'24.5"  N.,  81  degrees  41'57.2"  W.  which 
is  the  knuckle  at  the  Upriver  Marina  fuel 
pump. 

(7)  Twenty-five  (25)  feet  downriver  to 
twenty-five  (25)  feet  upriver  from  41 
degrees  29'41"  N.,  81  degrees  41'38.6"  W. 
which  is  the  end  of  the  chain  link  fence 
between  Jim's  Steak  House  and 
Riverfront  Yacht  Services. 

(b)  Effective  Date:  This  regulation 
becomes  effective  on  September  3, 1987, 
It  terminates  on  December  31, 1987 
unless  sooner  terminated  by  the  Captain 
of  the  Port. 

(c)  Regulations — (1)  General  rule. 
Except  as  provided  below,  entry  of  any 
kind  or  for  any  purpose  into  the 
foregoing  zones  is  strictly  prohibited  in 
accordance  with  the  general  regulations 
in  §  165.23  of  this  part. 

(2)  Exception.  Vessels  may  transit,  but 
not  moor,  stand  or  anchor  in,  the 
foregoing  zones  as  necessary  to  comply 
with  the  Inland  Navigation  Rules  or  to 
otherwise  facilitate  safe  navigation. 

(3)  Waivers.  Owners  or  operators  of 
docks  wishing  a  partial  waiver  of  these 
regulations  may  apply  to  the  Captain  of 
the  Port.  Cleveland.  Partial  waivers  will 
only  be  considered  to  allow  for  the 
mooring  of  vessels  in  a  safety  zone 
when  vessels  of  1600  gross  tons  (GT)  or 
greater  are  not  navigating  in  the 
proximate  area.  Any  requests  for  a 
waiver  must  include  a  plan  to  ensure 
immediate  removal  of  any  vessels 
moored  in  a  safety  zone  upon  the 
approach  of  a  vessel(s)  1600  GT  or 
greater. 

Dated:  September  3. 1987. 
lohn  H.  Distin, 

Commander,  U.S.  Coast  Guard.  Captain  of  the 
Port.  Cleveland.  OH. 
[PR  Due.  87-21096  Filed  9-15-87:  8:45  am] 

BILLING  CODE  4910-14-M 


VETERANS  ADMINISTRATION 
38  CFR  Part  3 

Removal  of  Monetary  Rates 
agency:  Veterans  Administration. 


action:  Final  regulatory  amendments. 

summary:  The  Veterans  Administration 
(VA)  has  amended  its  adjudication 
regulations  to  remove  references  to 
monetary  benefits  rates  and  income 
limitations  and  to  replace  them  with  the 
statutory  citations  or  methods  of 
computation  that  are  the  basis  for  those 
monetary  rates  and  income  limitations. 
The  amendments  are  necessary  to 
eliminate  the  cost  of  annual  regulatory 
amendments  based  solely  on  legislative 
rate  changes  or  changes  made  by 
standardized  computation  methods.  The 
effect  of  these  amendments  will  be  to 
reduce  unnecessary  regulatory  burdens 
and  publication  costs  while  maintaining 
an  adequate  method  of  advising  the 
public  of  periodic  changes  in  benefit 
rates  and  income  limitations  through 
publication  in  the  "Notices"  section  of 
the  Federal  Register. 

DATES:  These  amendments  are  effective 
October  16,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  M.  White,  ChJef,  Regulations 
Staff,  Compensation  and  Pension 
Service,  Department  of  Veterans 
Benefits,  Veterans  Administration,  810 
Vermont  Avenue,  NW,  Washington,  DC 
20420,  (202)  233-3005. 

SUPPLEMENTARY  INFORMATION:  On 

pages  17773-77  of  the  Federal  Register  of 
May  12. 1987,  the  VA  published 
proposed  amendments  removing 
monetary  rates  from  38  CFR  Part  3. 
Interested  persons  were  given  until  June 
9. 1987.  to  submit  comments  on  the 
proposed  amendments.  Two  comments 
were  received. 

Both  commenters  expressed  the  view 
that  some  method  should  be  retained 
whereby  the  public  would  have  access 
to  current  monetary  rate  schedules.  One 
commenter  suggested  that  an  appendix 
to  38  CFR  Part  3  be  created  so  that 
monetary  rates  would  be  available  to 
the  public  from  a  single  source.  The 
other  commenter  suggested  leaving  the 
monetary  rates  in  the  regulations  or 
abolishing  the  regulations  altogether  as 
unnecessary. 

Title  38  of  the  Code  of  Federal 
Regulations  is  revised  each  year  as  of 
July  1  and  is  printed  and  distributed  for 
public  use  late  in  the  year.  Most  of  the 
monetary  rates  in  38  CFR  Part  3  are 
adjusted  each  year  effective  December 
1.  Therefore,  the  monetary  rates  in  each 
revision  of  title  38  are  almost  always  out 
of  date. 

Creation  of  an  appendix  to  38  CFR 
Part  3  would  not  improve  the  situation 
because  an  appendix  would  have  to  be 
updated  by  publishing  a  regulatory 
amendment  in  the  Federal  Register. 
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Since  this  is  the  same  method  currently 
used  for  updating  the  regulations, 
nothing  would  be  gained  by  taking  the 
monetary  rates  out  of  the  regulations 
and  putting  them  in  an  appendix. 

Public  notice  of  changes  in  monetary 
rates  will  not  be  affected  by  these 
amendments.  Rate  changes  were 
previously  published  in  the  "Rules  and 
Regulations"  section  of  the  Federal 
Register  but  now  will  be  published  in 
the  "Notices"  section.  In  addition, 
current  information  on  monetary  rates 
will  continue  to  be  available  at  all  VA 
regional  offices  and  may  be  obtained  by 
calling  the  toll-free  number  listed  for 
each  regional  office  in  the  white  pages 
of  the  telephone  directory. 

Since  we  have  determined  that  no 
changes  are  warranted  based  on  the 
comments  received,  the  amendments  are 
adopted  as  proposed. 

The  Administrator  hereby  certifies 
that  these  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-612. 
Therefore,  pursuant  to  5  U.S.C.  605(b), 
these  regulations  are  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604.  The  reason  for  this  certification 
is  that  these  regulations  impose  on 
regulatory  burdens  on  small  entities, 
and  there  will  be  no  direct  effect  on 
claimants  for  VA  benefits. 

In  accordance  with  Executive  Order 
12291,  Federal  Regulation,  the 
Administrator  has  determined  that  these 
regulations  are  non-major  for  the 
following  reasons: 

(1)  They  will  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more. 

(2)  They  will  not  cause  a  major 
increase  in  costs  or  prices. 

(3)  They  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  Catalog  of  Federal  Domestic 
Assistance  Program  numbers  are  64.101, 
64.104,  64.105,  and  64,110. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practices  and 
procedure.  Claims,  Handicapped,  Health 
care.  Pensions,  Veterans,  Veterans 
Administration. 

Approved:  .A.ugust  28,  1987. 
Thomas  K.  Tumage, 
Adwinistrator. 

38  CFR  Part  3,  Adjudication,  is 
amended  as  follows: 


PART  3— [AMENDED] 

1^  In  §  3.23,  the  heading  and 
paragraphs  (a)  and  (c)  and  revised  to 
read  as  follows: 

§  3.23    Improved  pension  rates— Veterans 
and  surviving  spouses. 

[a]  Maximum  annual  rates  of 
improved  pension.  The  maximum 
annual  rates  of  improved  pension  for  the 
following  categories  of  beneficiaries 
shall  be  the  amounts  specified  in  38 
U.S.C.  521  and  541,  as  increased  from 
time  to  time  under  38  U.S.C.  3112.  Each 
time  there  is  an  increase  under  38  U.S.C. 
3112,  the  actual  rates  will  be  published 
in  the  ".\otices"  section  of  the  Federal 
Register. 

(1)  Veterans  who  are  permanently  and 
totally  disabled. 

(Authority:  38  U.S.C.  5::i(b)  or  (c)) 

(2)  Veterans  in  need  of  aid  and 

attendance. 

(Authority:  38  U.S.C.  521(d)] 

(3)  Veterans  who  are  housebound. 
(Authority:  38  US  C.  521(e)) 

[4]  Two  veterans  married  to  one 
another — combined  rates. 

(.Authonty:  38  U.SC.  521(f)) 

(5)  Surviving  spouse  alone  or  with  a 
child  or  children  of  the  deceased 
veteran  in  the  custody  of  the  surviving 
spouse. 

(.Authority:  38  U.S.C.  541  (b)  or  (c)) 

(6)  Sur\'iving  spouses  in  need  of  aid 
and  attendance. 

(Authority:  38  U.S.C.  541(d)] 

(7]  Sur\-iving  spouses  who  are 
housebound. 

(Authority:  38  U.S.C.  541(e)) 

•  •         •         *         . 

(c)  Mexican  border  period  and  World 
War  I  veterans.  The  applicable 
maximum  annual  rate  payable  to  a 
Mexican  border  period  or  World  War  I 
veteran  under  this  section  shall  be 
increased  by  the  amount  specified  in  38 
U.S.C.  521(g).  as  increased  from  ti.me  to 
time  under  38  U.S.C.  3112.  Each  time 
there  is  an  increase  under  38  U.S.C. 
3112,  the  actual  rate  will  be  published  in 
the  "Notices"  section  of  the  Federal 
Register. 

(Authority:  38  U.S.C.  521(g]) 

2.  In  §  3.24,  the  heading  and 
paragraphas  (b)  and  (c)  are  revised  to 
read  as  follows: 

§  3.24    Improved  pension  rates— Surviving 
children. 

*  *         •         •         • 

(b)  Child  with  no  personal  custodian 
or  in  the  custody  of  an  institution.  In 


cases  in  which  there  is  no  personal 
custodian,  i.e..  there  is  no  person  who 
has  the  legal  right  to  exercise  parental 
control  and  responsibihty  for  the  child's 
welfare  (see  §  3.57(d)),  or  the  child  is  in 
the  custody  of  an  institution,  pension 
shall  be  paid  to  the  child  at  the  annual 
rate  specified  in  38  U.S.C.  542,  as 
increased  from  time  to  time  under  38 
U.S.C.  3112.  reduced  by  the  amount  of 
the  child's  countable  annual  income. 
Each  time  there  is  an  increase  under  38 
use.  3112.  the  actual  rate  will  be 
published  in  the  "Notices"  section  of  the 
Federal  Register. 

(c)  Child  in  the  custody  of  person 
legally  responsible  for  support — (1) 
Single  child.  Pension  shall  be  paid  to  a 
child  in  the  custody  of  a  person  legally 
responsible  for  the  child's  support  at  an 
annual  rate  equal  to  the  difference 
between  the  rate  for  a  surviving  spouse 
and  one  child  under  §  3.23[a)(5],  and  the 
sum  of  the  annual  income  of  such  child 
and  the  annual  income  of  such  person 
or,  the  maximum  annual  pension  rate 
under  paragraph  (b)  of  this  section, 
whichever  is  less. 

(2)  More  than  one  child.  Pension  shall 
be  paid  to  children  in  custody  of  a 
person  legally  responsible  for  the 
children's  support  at  an  annual  rate 
equal  to  the  difference  between  the  rate 
for  a  surviving  spouse  and  an  equivalent 
number  of  children  (but  not  including 
any  child  who  has  countable  annual 
income  equal  to  or  greater  than  the 
maximum  annual  pension  rate  under 
paragraph  (b)  of  this  section)  and  the 
sum  of  the  countable  annual  income  of 
the  person  legally  responsible  for 
support  and  the  combined  countable 
annual  income  of  the  children  (but  not 
including  the  income  of  any  child  whose 
countable  annual  income  is  equal  to  or 
greater  than  the  maximum  annual 
pension  rate  under  paragraph  (b)  of  this 
section,  or  the  maximum  annual  pension 
rate  under  paragraph  (b)  of  this  section 
times  the  number  of  eligible  children, 
whichever  is  less). 

(.Authority:  38  U.S.C.  542) 

3.  Section  3.25  is  revised  to  read  as 

follows: 

§  3.25    Parents'  dependency  and  Indemnity 
compensation  (DIC) — method  of  payment 
computation. 

.Monthly  payments  of  parents"  DIC 
shall  be  com.puted  in  accordance  with 
the  following  formulas: 

(a)  One  parent.  Except  as  provided  in 
paragraph  (b)  of  this  section,  if  there  is 
only  one  parent,  the  monthly  rate 
specified  in  38  US.C.  415  [b)(l).  as 
increased  from  time  to  time  under  38 
U.S.C.  3112,  reduced  by  $08  for  each 
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dollar  of  such  parent's  countable  annual 
incnme  in  excess  of  $800.  No  payments 
of  Die  may  be  made  under  this 
paragraph,  however,  if  such  parent's 
countable  annual  income  exceeds  the 
amount  specified  in  38  U.S.C.  415(b)(3). 
as  increased  from  time  to  time  under  38 
U.S.C.  3112,  and  no  payment  of  DIG  to  a 
parent  under  this  paragraph  may  be  less 
than  So  a  month. 

(b)  Ono  parent  who  has  remarried.  If 
there  is  only  one  parent  and  the  parent 
has  remarried  and  is  living  with  the 
parent's  spouse,  DIG  shall  be  paid  under 
paragraph  (a)  or  paragraph  (d)  of  this 
section,  whichever  shall  result  in  the 
greater  benefit  being  paid  to  the 
vetiTan's  parent.  In  the  case  of 
remarriage,  the  total  combined 
countab,lo  annual  income  of  the  parent 
and  the  parent's  spouse  shall  be  counted 
in  determining  the  monthly  rate  of  DIG. 

(c)  Two  parents  not  living  together. 
The  rate  computation  method  in  this 
paragraph  applies  to 

(1)  Two  parents  who  are  not  living 
together,  or 

(2)  An  unremarried  parent  when  both 
parents  are  living  and  the  other  parent 
nas  remarried. 

The  monthly  rate  of  DIG  paid  to  such 
parents  shall  be  the  rate  specified  in  38 
U.S.C.  415(c)(1).  as  increased  from  time 
to  time  under  38  U.S.C.  3112,  reduced  by 
an  amount  no  greater  than  $.08  for  each 
dollar  of  such  parent's  countable  annual 
income  in  excess  of  S800,  except  that  no 
paymcmts  of  DIG  may  be  made  under 
this  paragraph  if  such  parent's  countable 
annual  income  exceeds  the  amount 
specified  in  38  U.S.C.  415(c)(3),  as 
increased  from  time  to  time  under  38 
U.S.C.  3112.  and  no  payment  of  DIG  to  a 
parent  under  this  paragraph  may  be  less 
than  S5  monthly.  Each  time  there  is  a 
rate  increase  under  38  U.S.C.  3112,  the 
amount  of  the  reduction  under  this 
paragraph  shall  be  recomputed  to 
provide,  as  nearly  as  possible,  for  an 
equitable  distribution  of  the  rate 
increase.  The  results  of  this  computation 
method  shall  be  published  in  schedular 
format  in  the  "Notices"  section  of  the 
Federal  Register  as  provided  in 
p.iragraph  (f)  of  this  section. 

(d)  Two  parents  living  together  or 
rvmarried parents  living  with  spouse. 
The  rate  computation  method  in  this 
paragraph  applies  to  each  parent  living 
with  another  parent  and  to  each 
remarried  parent  when  both  parents  are 
alive.  The  monthly  rate  of  DIG  paid  to 
such  parents  shall  be  the  rate  specified 
in  38  U.S.C.  415(dj(l),  as  increased  from 
t,me  to  time  under  38  U.S.C.  3112. 
reduced  to  an  amount  no  greater  than 
S.08  for  each  dollar  of  such  parent's  and 
spouse's  combined  countable  annual 


income  in  excess  of  Sl.OOO  except  that 
no  payments  of  DIG  may  be  made  under 
this  paragraph  if  such  parent's  and 
spouse's  combined  countable  annual 
income  exceeds  the  amount  specified  in 
38  U.S.C.  415(d)(3),  as  increased  from 
time  to  time  under  38  U.S.C.  3112,  and  no 
payment  of  DIG  to  a  parent  under  this 
paragraph  m,ay  be  less  than  $5  monthly. 
Each  time  there  is  a  rate  increase  under 
38  U.S.C.  3112,  the  amount  of  the 
reduction  under  this  paragraph  shall  be 
recomputed  to  provide,  as  nearly  as 
possible,  for  an  equitable  distribution  of 
the  rate  increase.  The  results  of  this 
computation  method  shall  be  published 
in  schedular  format  in  the  "Notices" 
section  of  the  Federal  Register  as 
provided  in  paragraph  (f)  of  this  section. 

(e)  Aid  and  attendance.  The  monthly 
rate  of  DIG  payable  to  a  parent  under 
this  section  shall  be  increased  by  the 
amount  specified  in  38  U.S.C.  415(g),  as 
increased  from  time  to  time  under  38 
U.S.C.  3112,  if  such  parent  is 

(1)  A  patient  in  a  nursing  home,  or 

(2)  Helpless  or  blind,  or  so  nearly 
helpless  or  blind  as  to  need  or  require 
the  regular  aid  and  attendance  of 
another  person. 

(f)  Rate  publication.  Each  time  there  is 
an  increase  under  38  U.S.C.  3112,  the 
actual  rates  vnW  be  published  in  the 
"Notices"  section  of  the  Federal 
Register. 

(.Authority:  38  U.S.C.  210(c)) 

4.  Section  3.26  is  revised  to  read  as 
follows:  I 

§  3.26    Section  306  and  old  law  pension 
annual  income  limitations. 

(a)  The  annual  income  limitations  for 
section  306  pension  shall  be  the  amounts 
specified  in  section  306(a)(2)(A)  of  Pub. 
L.  95-588,  as  increased  from  time  to  time 
under  section  306(a)(3)  of  Pub.  L.  95-588. 

(b)  If  a  beneficiary  under  section  306 
pension  is  in  need  of  aid  and 
attendance,  the  annual  income 
limitation  under  paragraph  (a)  of  this 
section  shall  be  increased  in  accordance 
with  33  U.S.C.  521(d).  as  in  effect  on 
December  31. 1978. 

(c)  The  annual  income  limitations  for 
old-law  pension  shall  be  the  amounts 
specified  in  section  306(b)(3)  of  Pub.  L. 
95-588.  as  increased  from  time  to  time 
under  section  306(b)(4)  of  Pub.  L.  95-588, 
as  increased  from  time  to  time  under 
section  306(b)(4)  of  Pub.  L.  95-588. 

(d)  Each  time  there  is  an  increase 
under  section  306  (a)(3)  or  (b)(4)  of  Pub. 
L.  95-588,  the  actual  income  limitations 
will  be  published  in  the  "Notices" 
section  of  the  Federal  Register. 

(  \uthority:  38  U.S.C.  210(c)) 

5.  In  §  3.27  paragraphs  (a)  and  (b)  are 
revised  to  read  as  follows: 


§  3.27    Automatic  adjustment  of  benefit 
rates. 

(a)  Improved  pension.  Whenever  there 
is  a  cost-of-living  increase  in  benefit 
amounts  payable  under  section  215(i)  of 
title  II  of  the  Social  Security  Act.  the  VA 
shall,  effective  on  the  dates  such 
increases  become  effective,  increase  by 
the  same  percentage  each  maximum 
annual  rate  of  improved  pension. 

(Authority:  38  U.S.C.  3112(a)) 

(b)  Parent's  dependency  and 
indemnity  compensation — maximum 
annual  income  limitation  and  maximum 
monthly  rates.  Whenever  there  is  a  cost- 
of-living  increase  in  benefit  amounts 
payable  under  section  215(i)  of  title  II  of 
the  Social  Security  Act,  the  VA  shall, 
effective  on  the  dates  such  increases 
become  effective,  increase  by  the  same 
percentage  the  annual  income 
limitations  and  the  maximum  monthly 
rates  of  dependency  and  indemnity 
compensation  for  parents. 

(Authority:  38  U.S.C.  3112(b)(1)) 

«  *  *  *  • 

6.  Section  3.28  is  revised  to  read  as 

follows: 

§  3.28    Automatic  adjustment  of  section 
306  and  old-law  pension  Income  limitations. 

Whenever  the  maximum  annual  rates 
of  improved  pension  are  increased  by 
reason  of  the  provisions  of  38  U.S.C. 
3112,  the  following  will  be  increased  by 
the  same  percentage  effective  the  same 
date: 

(a)  The  maximum  annual  income 
limitations  applicable  to  continued 
receipt  of  section  306  and  old-law 
pension;  and 

(b)  The  dollar  amount  of  a  veteran's 
spouse's  income  that  is  excludable  in 
determining  the  income  of  a  veteran  for 
section  306  pension  purposes.  (See 

§  3.262(b)(2)) 

These  increases  shall  be  published  in 
the  Federal  Register  at  the  same  time 
that  increases  under  i  3.27  are 
published. 

(Authority:  Sec.  306.  Pub.  L  95-588) 

Cross  References:  Section  306  and  old-law 
pension  annual  income  limitations.  See 
§  3.26. 

7.  In  §  3.262  paragraph  (b)(2)  is  revised 
to  read  as  follows: 

§  3.262    Evaluation  of  income. 

•  •  • 

(b)  *  •  • 

(1)  *  •  * 

(2)  Veterans.  The  separate  income  of 
the  spouse  of  a  disabled  veteran  who  is 
entitled  to  pension  under  laws  in  effect 
on  )une  30, 1960,  will  not  be  considered. 
Where  pension  is  payable  under  section 
306(a)  of  Pub.  L.  95-588,  to  a  veteran 
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who  is  living  with  a  spouse  there  will  be 
included  as  income  of  the  veteran  all 
income  of  the  spouse  in  excess  of 
whichever  is  the  greater,  the  amount  of 
the  spouse  income  exclusion  specified  in 
section  306{al(2KB)  of  Pub.  L.  95-588  as 
increased  from  time  to  time  under 
section  306(a)(3)  of  Pub.  L  95-588  or  the 
total  earned  income  of  the  spouse, 
which  is  reasonably  available  to  or  for 
the  veteran,  unless  hardship  to  the 
veteran  would  result.  Each  time  there  is 
an  increase  in  the  spouse  income 
exclusion  pursuant  to  section  306(a)(3) 
of  Pub.  L  95-588.  the  actual  amount  of 
the  exclusion  will  be  published  in  the 
"Notices"  section  of  the  Federal 
Register.  The  presumption  that  inclusion 
of  such  income  is  available  to  the 
veteran  and  would  not  work  a  hardship 
on  him  or  her  may  be  rebutted  by 
evidence  of  unavailability  or  of 
expenses  beyond  the  usual  family 
requirements. 

(Authority:  38  U.S.C.  521(f);  sec.  306(a)(21(B) 
of  Pub.  L.  95-588) 

*  •  •  •  * 

8.  In  §  3.802  the  first  sentence  of 
paragraph  (b)  is  revised  to  read  as 
follows: 

§3-802    Medal  of  Honor. 

•  •         •         .         . 

(b)  An  award  of  special  pension  at  the 
monthly  rate  specified  in  38  U.S.C.  562 
will  be  made  as  of  the  date  of  filing  of 
the  application  with  the  Secretary 
concerned.  *  *  * 

9.  In  §  3.1600  the  first  sentence  of 
paragraphs  (a)  and  (g);  the  first  sentence 
of  the  introductory  text  of  paragraphs 
(b)  and  (f);  and  paragraph  (c)  are  revised 
to  read  as  follows: 

§  3.1600     Payment  of  tMJrial  expenses  of 
deceased  veterans. 

*  *         *         •         * 

(a)  Service-connected  death  and 
burial  allowance.  If  a  veteran  dies  as  a 
result  of  a  service-connected  disability 
or  disabilities,  an  amount  not  to  exceed 
the  amount  specified  in  38  U.S.C.  907  (or 
if  entitlement  is  under  §  3.8  (c)  or  (d).  an 
amount  in  Philippine  pesos  computed  in 
accordance  with  the  provisions  of 

§  3.8(c))  may  be  paid  toward  the 
veteran's  funeral  and  burial  expenses 
including  the  cost  of  transporting  the 
body  to  the  place  of  burial.  *  '  * 

(b)  N'onsen,-ice-connected  death  and 
burial  allowance.  If  a  veteran's  death  is 
not  service-connected,  an  amount  not  to 
exceed  the  amount  specified  in  38  U.S  C. 
902  (or  if  entitlement  is  under  §  3.8  (c)  or 
(d).  an  amount  in  Philippine  pesos 
computed  in  accordance  with  the 
provisions  of  §  3.8(c))  may  be  paid 
toward  the  veteran's  funeral  and  burial 


expenses  including  the  cost  of 
transporting  the  body  to  the  place  of 
burial.  *   •   * 

•         •         .        . 

(c)  Death  while  properly  hospitalized. 
If  a  person  dies  from  nonservice- 
connected  causes  while  properly 
hospitalized  by  the  VA.  there  is"payable 
an  allowance  not  to  exceed  the  amount 
specified  in  38  U.S.C.  903(a)  for  the 
actual  cost  of  the  person's  funeral  and 
burial,  and  an  additional  amount  for 
transportation  of  the  body  to  the  place 
of  burial.  For  burial  allowance  purposes, 
the  term  "hospitalized  by  the  VA" 
means  admission  to  a  VA  facility  (as 
defined  in  38  U.S.C.  601(4))  for  hospital. 
nursing  home,  or  domiciliary  care  under 
the  authority  of  38  U.S.C.  610  or  611(a), 
or  admission  (transfer)  to  a  nursing 
home  under  the  authority  of  38  U.S.C. 
620  for  nursing  home  care  at  the  expense 
of  the  United  Slates.  (If  the  hospitalized 
person's  death  is  service-connected, 
entitlement  to  the  burial  allowance  and 
transportation  expenses  fall  under 
paragraphs  (a)  and  (g)  of  this  section 
instead  of  this  paragraph.) 

(Authority:  38  U.S.C.  903  (a)) 

*  •  *  •  * 

(f)  Plot  or  interment  allowance.  When 
a  veteran  dies  from  nonservice- 
connected  causes,  an  amount  not  to 
exceed  the  amount  specified  in  38  U.S.C. 
903(b)  (or  if  the  entitlement  is  under 

§  3.8  (c)  or  (d),  an  amount  in  Philippine 
pesos  co.mputed  in  accordance  with  the 
provisions  of  §  3.8{c)j  may  be  paid  as  a 
plot  or  interment  allowance.  *  *  * 

•  «         •         •        . 

(g)  Transportation  expenses  for  burial 

m  national  cemetery.  Where  a  veteran 
dies  as  the  result  of  a  service-connected 
disability,  or  at  the  time  of  death  was  in 
receipt  of  disability  compensation  (or 
but  for  the  receipt  of  military  retired  pay 
or  nonservice-connected  disability 
pension  would  have  been  entitled  to 
disability  compensation  at  time  of 
death),  there  is  payabie,  in  addition  to 
the  burial  allowance  (either  the  amount 
specified  in  38  U.S.C.  902  or  the  amount 
specified  in  38  U.S.C.  907  if  the  cause  of 
death  was  service-connected),  an 
additional  amount  for  payment  of  the 
cost  of  transporting  the  body  to  the 
national  cemetery-  for  burial.  *   *   * 

10.  In  §  3.1601  paragraphs  (a)(l)(i)  and 
(a)(2)[il  and  the  last  sentence  of 
paragraph  (a)(2)(iii)  are  revised  to  read 
as  follows: 

§3.1601    Claims  and  evidence. 
(a)  •  •  • 
(1)  •  •  • 
(i)  The  funeral  director,  if  the  entire 


bill  or  any  balance  is  unpaid  (if  the 
unpaid  bill  or  the  unpaid  balance  is  less 
than  the  applicable  statutory  buna! 
allowance,  only  the  unpaid  amount  may 
be  claimed  by  the  funeral  director):  or 

•  •         •         .         . 

(2)   •   •   • 

(i)  The  funeral  director,  if  he  or  she 
provided  the  plot  or  interment  services, 
or  advanced  funds  to  pay  for  them,  and 
if  the  entire  bill  for  such  or  any  balance 
thereof  is  unpaid  (if  the  unpaid  bill  or 
the  unpaid  balance  is  less  than  the 
statutory  plot  or  interment  allowance, 
only  the  unpaid  amount  may  be  claimed 
by  the  funeral  director):  or 
«         .         . 

(iii)  *  *  *  Any  remaining  balance  of 
the  plot  or  interment  allowance  may 
then  be  appUed  to  interment  expenses; 
or 

•  ♦        •         .         . 

11.  In  §  3.1604  the  introductory  text  of 
paragraph  (a),  the  last  sentence  of 
paragraph  (b)(2).  and  paragraphs  (c)  and 
(d)(31  are  revised  to  read  as  follows: 

§3.1604    Payments  from  non-V A  sources. 

(a)  Contributions  or  payments  by 
public  or  private  organizations.  When 
contributions  or  payments  on  the  burial 
expenses  have  been  made  by  a  State, 
any  agency  or  political  subdivision  of 
the  United  States  or  of  a  State,  or  the 
employer  of  the  deceased  veteran  only 
the  difference  between  the  entire  burial 
expenses  and  the  amount  paid  thereon 
by  any  of  these  agencies  or 
organizations,  not  to  exceed  the 
applicable  statutory  burial  allowance, 
will  be  authorized.  Contributions  or 
payments  by  any  other  public  or  private 
organization  such  as  a  lodge,  union, 
fraternal  or  beneficial  organization, 
society,  burial  association  or  insurance 
company,  will  bar  payment  of  the  burial 
allowance  if  such  allowance  would 
revert  to  the  funds  of  such  organization 
or  would  discharge  such  organization's 
obhgahon  without  payment. 
Authority:  (38  U.S.C.  902;  907) 

***** 

(b)  •  •  • 
(!}*** 

(2)  *  *  *  In  such  cases  only  the 
difference  between  the  total  burial 
expense  and  the  amount  paid  thereon 
under  such  provision,  not  to  exceed  the 
amount  specified  in  38  U.S.C.  902.  will 
be  authorized. 

(Authority:  38  U.S.C.  902(b)) 
***** 

(c)  Payment  of  plot  or  interment 
allowance  by  public  or  private 
organization  except  as  provided  for  by 


§3.16MlJl  Where  any  part  of  the  plot  or 
interment  expenses  has  been  paid  or 
assumed  by  a  State,  any  agency  or 
political  subdivision  of  a  State,  or  the 
emplover  of  the  deceased  veteran,  only 
the  difference  between  the  total  amount 
of  such  expenses  and  the  amount  paid 
or  assumed  by  any  of  these  agencies  or 
organizations,  not  to  exceed  the 
statutory  plot  or  interment  allowance, 
will  be  authorized. 

(.■\uthonly:  (38  U.S.C.  903(b)) 

(d)  •    •   • 

•  •  *  •  * 

(3)  Amount  of  the  allowance.  A  State 
or  an  agency  or  political  subdivision  of  a 
State  entitled  to  payment  under  this 
paragri'ph  shall  be  paid  the  maximum 
statutory  amount  as  a  plot  or  interment 
allowance  without  regard  to  the  actual 
cost  of  the  plot  or  interment. 

(Authority:  38  U.S.C.  903(b)) 

»  •  •  •  • 

12.  In  §  3.1612  paragraph  (e)(2](ii)  is 
revised  and  paragraph  (e)(2)(iii)  is 
added  to  read  as  follows: 

§  3.1612    Monetary  allowance  ir.  lieu  of  a 

Government-furnished  headstone  cr 

marker. 

*         •         *         •         * 

(e)  ♦   •   * 
(2)  *   *   • 

(ii)  The  average  actual  cost,  as 

determined  by  the  VA.  or  headstones 
and  markers  furnished  at  Government 
expense  for  the  fiscal  year  preceding  the 
Hscal  year  in  which  the  non- 
Government  marker  was  purchased  or 
the  services  for  adding  the  veteran's 
identifying  information  on  an  existing 
headstone  or  marker  were  purchased. 

(iii)  The  average  actual  cost  of 
Government-furnished  headstones  and 
markers  during  any  fiscal  year  is 
determined  by  dividing  the  sum  of  the 
V'A's  costs  during  that  fiscal  year  for 
procurement,  transportation.  Monument 
Service  and  miscellaneous 
administration,  inspection  and  support 
staff  by  the  total  num.ber  of  headstones 
and  markt:rs  procured  by  the  V.A.  during 
t'lat  fiscal  year  and  rounding  to  the 
nearest  whole  dollar  amount.  The 
resulting  average  actual  cost  is 
published  at  the  end  of  each  fiscal  year 
in  the  "Notices"  section  of  the  Federal 
Register. 

(Authority:  38  U  S  C.  906  (d)) 
*  •  *  *  * 

|FR  Doc-  8--21.354  Filed  9-1.S-87:  8:45  am) 

BILLING  CODE  8320-01-1* 


38  CFR  Part  36 

Increase  in  Maximum  Permissible 
Interest  Rates  on  Guaranteed 
Manufactured  Home  Loans,  Home  and 
Condominium  Loans,  and  Home 
Improvement  Loans;  Correction 

AGENCY:  Veterans  Administration. 
action:  Final  regulation;  correction. 

summary:  In  the  Federal  Register  of 

Thursday,  September  10,  1987  (52  PR 
34218)  the  Veterans  Administration 
(VA)  published  increases  in  maximum 
interest  rates  on  guaranteed 
manufactured  home  units  loans,  lot 
loans,  and  combination  manufactured 
home  unit  and  lot  loans.  An  increase 
appearing  in  38  CFR  36.4311(a)  was 
inadvertently  omitted.  This  document  is 
to  correct  the  text  of  §  36.4311(a). 
EFFECTIVE  DATE:  September  8.  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Moerman,  Loan  Guaranty 
Service  (264),  Department  of  Veterans 
Benefits,  Veterans  Administration,  810 
Vennont  Avetue  NW.,  Washington,  DC 
20420  (202)  233-3042. 

Dated:  Septetfiber  11, 1987. 
Priscilla  B.  Car*y, 
Chief,  Directivas  Management  Division. 

On  page  34218  of  the  Federal  Register 
of  September  10, 1987,  Volume  52, 
§  36.4311(a)  is  correctly  revised  to  read 
as  follows:     I 

§36.4311     Interest  rates. 

(a)  Excepting  loans  guaranteed  or 
insured  pursuant  to  guaranty  or 
insurance  commitments  issued  by  the 
VA  which  specify  an  interest  rate  in 
excess  of  lOVs  per  centum  per  annum, 
effective  September  8, 1987.  the  interest 
rate  on  any  home  manufactured  home/ 
lot  loan  guaranteed  under  38  U.S.C. 
1810,  or  condominium  loan,  other  than  a 
graduated  payment  mortgage  loan, 
guaranteed  or  insured  wholly  or  in  part 
on  or  after  such  a  date  may  not  exceed 
IOV2  per  centum  per  annum  on  the 
unpaid  principal  balance.  (38  U.S.C. 
1803(c)(1)) 

•  *  «  *  * 

[FR  Doc.  87-21337  Filed  9-15-87:  8:45  am] 

BILUNG  CODE  S320-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY       j 

40CFRPart180 

[?P  2F2680/R911;  FnL-3260-4] 

Pesticide  Tolerancs  for  Glyphosate 

agency:  Environmental  Protection 
Agency  (EPA). 


action:  Final  rule. 


UM  I 


summary:  This  rule  establishes  a 
tolerance  for  the  combined  residues  of 
the  herbicide  glyphosate  [.V- 
fphosphonomethyljglycine]  and  its 
metabolite  aminomethylphosphonic  acid 
(AMPA)  in  or  on  coconut  at  0.1  part  per 
million  (ppm).  The  regulation  was 
requested  by  Monsanto  Co.  and 
establishes  the  maximum  permissible 
level  for  residues  of  the  herbicide  in  or 
on  coconut. 

EFFECTIVE  DATE:  September  16. 1987. 
ADDRESS:  Written  objections  may  be 
submitted  to  the:  Hearing  Clerk  (A-110), 
Environmental  Protection  Agency.  Room 
3708,  401  M  Street,  SW.,  Washington, 
DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail: 

Robert  ).  Taylor,  Product  Manager  (PM) 
25,  Registration  Division  (TS-767C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  Street,  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Room  412,  CM  ^2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA  22202, 
(7031-557-1800. 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the  Federal 
Register  of  June  23,  1982  (i7  FR  27126), 
which  announced  that  Monsanto  Co., 
1101  17th  Street,  NW.,  Washington,  DC 
20036,  had  subm.itted  a  pesticide 
petition,  PP  2F2680,  to  EPA  proposing 
the  establishment  of  a  tolerance  for 
combined  residues  of  the  herbicide 
glyphosate  [N- 

(phosphonomethyl)glycine]  and  its 
metabolite  aminomethylphosphonic  acid 
(AMPA)  in  or  on  the  raw  agricultural 
commodity  copra  at  1.0  ppm.  Food 
additive  tolerances  were  proposed 
under  food  additive  petition  (FAP) 
2H5339  for  the  combined  residues  of  the 
herbicide  and  its  metabolite  on  coconut 
oil,  desiccated  coconut,  and  copra  meal 
at  0.1  ppm. 

There  were  no  comments  received  in 
response  to  the  notice  of  filing. 

The  petitioner  subsequently  amended 
the  petition  to  propose  the 
establishment  of  a  tolerance  for  the 
combined  residues  of  the  herbicide 
glyphosate  and  its  metabolite 
aminomethylphosphonic  acid  in  or  on 
the  raw  agricultural  commodity  (RAC) 
coconut  at  0.1  ppm.  The  food  additive 
tolerances  on  coconut  oil.  desiccated 
coconut,  and  copra  meal  were 
withdrawn. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  data  evaluated  include  a 
2-year  oncogenicity  study  in  mice  fed 
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dosages  of  0.  150,  750.  and  4,500 
milligrams/kilogram/day  (mg/kg/day);  a 
chronic  feeding/  oncogenicity  study  in 
rats  fed  dosages  of  0,  3, 10,  and  31  mg/ 
kg/day  with  no  oncogenic  effects 
observed  under  the  conditions  of  the 
study  at  dose  levels  up  to  and  including 
31  mg/kg/day  (highest  dose  tested 
IHDTJ)  and  a  systemic  NOEL  greater 
than  31  mg/kg/day;  a  1-year  chronic 
feeding  study  in  dogs  fed  dosage  levels 
of  0,  20, 100,  and  500  mg/kg/day  with  a 
NOEL  of  500  mg/kg/day:  a  tera'tology 
study  in  rats  fed  dosage  levels  of  0,  300, 
1,000,  and  3,500  mg/kg/day  with  no 
teratogenic  effects  occurring  up  to  and 
including  3,500  mg/kg/day  (HDT), 
maternal  and  fetotoxic  NOELs  of  1,000 
mg/kg/day;  a  teratology  study  in  rabbits 
fed  dosage  levels  of  0,  75,  175,  and  350 
mg/kg/day  with  no  teratogenic  effects 
occurring  up  to  and  including  350  mg/ 
kg/day  (HDT),  a  maternal  NOEL  of  175 
mg/kg/day,  and  a  fetotoxic  NOEL  of  350 
mg/kg/day  (HDT);  a  three-generation 
reproduction  study  in  rats  fed  dosage 
levels  of  0,  3, 10,  and  30  mg/kg/day  with 
a  NOEL  of  10  mg/kg/day;  a 
mutagenicity  test — chromosomal 
aberration  in  vitro  (no  aberrations  in 
Chinese  hamster  ovary  cells  were 
caused  with  and  without  S-9  activation); 
a  mutagenicity  test— DNA  repair  in  rat 
hepatocytes  (negative);  a  mutagenic 
test — in  vivo  bone  marrow  cytogenic  in 
rats  (negative);  a  mutagenicity  test— rec- 
assay  with  B.  subtilis  (negative):  a 
mutagenicity  test— reverse  mutation 
with  S.  typhimuhum  (negative);  a 
mutagenicity  (Ames)  test  with  S. 
typhimurium  (negative);  and  a  dominant 
lethal  mutagenicity  test  in  mice 
(negative). 

The  acceptable  daily  intake  (ADI) 
based  on  the  three-generation  rat 
reproduction  study  (NOEL  of  10  mg/kg/ 
day)  and  using  a  hundredfold  safety 
factor  is  calculated  to  be  0.1  mg/kg/day. 
The  theoretical  maximum  residue 
contribution  (TMRC)  for  published 
tolerances  and  unpublished  but 
approved  tolerances  is  0.0047  mg/kg/ 
day.  The  current  action  will  contribute 
0.000001  mg/kg/day  to  the  TMRC  and 
will  not  increase  the  percentage  of  the 
ADI  utilized.  Published  tolerances  utilize 
4.65  percent  of  the  AOL 

Desirable  data  lacking  are  a  repeat  of 
the  mouse  and  rat  oncogenicity  studies. 
There  are  currently  no  actions  pending 
against  the  continued  registration  of  this 
pesticide.  No  detectable  residues  of  A'- 
nitrosoglyphosate.  a  contaminant  of 
glyphosate,  are  expected  to  be  present 
in  the  commodities  for  which  the 
tolerance  is  sought.  The  oncogenic 
potential  of  glyphosate  is  not  fully 


understood.  Because  of  the  equivocal 

(uncertain)  nature  of  the  oncogenic 
response  in  mice,  the  Agency  referred 
the  issue  to  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
Science  Advisory  Panel  (SAP)  for  a 
"Weight-of-Evidence"  classification. 
After  reviewing  all  available  evidence, 
the  SAP  proposed  that  glyphosate  be 
classified  as  a  "Class  D  Oncogen"  or 
having  "inadequate  animal  evidence  of 
oncogenicity,"  and  that  there  be  a  Data 
Call-in  for  further  studies  in  rats  and /or 
mice  to  clarify  unresolved  questions. 
After  rereview  of  all  available 
information,  the  Agency  decided  to 
classify  glyphosate  as  a  "Class  D 
Oncogen"  and  also  to  request  a  repeat 
of  the  mouse  oncogenicity  study.  Also, 
because  of  the  large  difference  between 
the  high  dose  tested  in  the  rat  and 
mouse  oncogen-city  studies,  the  rat 
oncogenicity  study  was  rereviewed.  The 
rereview  indicated  that  a  maximum 
tolerated  dose  {KfTDj  may  not  have 
been  reached  in  that  study.  Therefore, 
the  Agency  decided  to  also  request  a 
repeat  of  the  rat  oncogenicity  study  at 
doses  high  enough  to  read  an  MTD.  The 
Agency's  policy  has  been  to  issue  new 
use  registrations  in  which  the  resulting 
cha.nge  in  TMRC  is  less  than  1  percent; 
however,  any  significant  new  use 
registrations  will  be  handled  on  a  case- 
by-case  basis  and  will  not  be  issued 
until  issues  in  the  Glyphosate 
Registration  Standard  have  been 
resolved.  Monsanto  Co.  has  been 
notified  of  these  conclusions  and 
deficiencies  by  the  Glyphosate 
Registration  Standard  dated  June  30. 
1986. 

The  nature  of  the  residue  is 
adequately  understood,  and  an 
adequate  analytical  method  (ga3 
chromatography  with  a  phosphorous- 
specific  flame  photometric  detector)  is 
available  for  enforcement  purposes. 
Existing  tolerances  will  accommodate 
residues  occurring  in  meat,  fat.  and  meat 
byproducts  of  cattle,  horses,  hogs, 
sheep,  and  goats  and  milk,  poultry,  or 
eggs  resulting  from  this  use. 

Based  on  the  information  considered 
by  the  Agency,  it  is  concluded  that  the 
tolerance  established  by  amending  40 
CFR  Part  180  will  protect  the  public 
health.  Therefore,  the  tolerance  is 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may.  within  30  days  after  the 
date  of  publication  in  the  Federal 
Register,  file  v.Titten  objections  with  the 
Hearing  Clerk,  Environmental  Protection 
Agency,  Room  M-3708  (A-llO).  401  M 
Street,  SVV.,  Washington,  DC  20460. 
Such  objections  should  be  submitted  in 


quintuphcate  and  specify  the  provisions 
of  the  regulations  deemed  objectionable 
and  the  grounds  for  the  objections.  If  a 
hearing  is  requested,  the  objections  must 
state  the  issues  for  the  hearing.  A 
hearing  will  be  granted  if  the  objections 
are  legally  sufficient  to  justify  the  relief 
sought. 

The  Office  of  Management  and  Budget 
(O.MB)  has  exempted  this  regulation 
from  OMB  requirements  of  Executive 
Order  12291  pursuant  to  section  8(b)  of 
that  Order. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  9&- 
354.  94  Stat.  1164.  5  US  C.  610  through 
612),  the  Administrator  has  determined 
that  regulations  establishing  new 
tolerances  or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  Mav  4.  1981  (46 
FR  24950). 

(Sec.  408(d)(2),  68  Stat.  512  (21  U.S.C. 
346a(d)(2)) 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests. 

Dated;  September  1, 1987. 
Douglas  D.  Campt, 

Director.  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  Part  180  is 
amended  follows: 

PART  180— (AMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a. 

2.  In  §  180.364,  paragraph  (a)  is 
amended  by  adding  and  alphabetically 
inserting  the  listing  for  coconut,  to  read 
as  follows: 


§  180.364 
residues. 

(a)  •  •  • 


Glyphosate;  tolerance  for 


ConwiKXtities 


Parts 
pef 

million 


Coconut 


01 


(FR  Doc.  87-20909  Filed  9-15-87;  8:45  am] 
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40  CFR  Part  180 

IPP  5F3170/R910;  FRL-3250-61 

Pesticide  Tolerance  for  Giyphosate 

AGENCY:  Environmental  Protection 

.-\^-nrv  I'EPA). 
action:  Fin;il  rule. 

summary:  This  rule  revises  the 
tolerance  expression  for  combined 
residues  of  giyphosate  [iW- 
(phosphonomethyl)glycine]  and  its 
metabolite  aminornethylphosphonic  acid 
(AMPA)  to  include  plant  growth 
regulator  uses  as  well  as  herbicidal  uses 
for  the  raw  agricultural  conimodity 
.sugarcane  at  2.0  parts  per  million  (ppm) 
and  liver  and  kidn.-y  of  cattle,  goats, 
hogs,  horses,  poultry,  and  sheep  at  0.5 
ppm.  This  niie  to  revise  the  tolerance 
expression  was  recue^ted  by  Monsanto 
Co. 

'-rFECTIVE  D'OE:  SrptPii.bt.-  If,.  im7. 
AOORtSS;  Written  objir.iloria  may  be 
submitted  to  the-  H.'^ri-'g  Cle.k  (A-110). 
F.nvironmpnta!  Pro-Action  Agpncy,  Room 
.3703,  401  M  St..  S*v..  Wdshir-ton,  DC 
:.'AiiO. 
F.3R  FURTHr.Jf  iWFCr.;j?AT10K  CCWTACT: 

Taberl  J.  Taylor.  Pioduct  Manager  (PM) 
25,  RHgi-'tratioa  Division  (TS-7e7C). 
Office  of  Peiilicide  Programs, 
Environmental  Prolection  Agency,  401 
M  Street,  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number 
Room  412,  CMlfZ,  1921  Jefferson 
Davis  Highway,  Arlington.  VA  22202. 
{703)-557-1800. 
.•■UPPLEMENTARY  INFOnMATION:  EPA 
i.ssued  a  notice,  published  in  the  Federal 
Register  of  Ap.-il  17, 1985  (SO  PR  15219), 
which  announced  that  Monsanto  Co., 
1101 17th  Street,  NW.,  Washington,  DC 
20036,  had  submitted  a  pesticide 
petition,  PP  5F3170,  to  EPA  proposing  to 
amend  40  CFR  l&0.354(b)  by  revising  the 
tolerance  expression  to  read  as  follows: 
"Tolerances  are  established  for  the 
combined  residues  of  giyphosate  (A^- 
(phosphonomefhyl)glycinej  and  its 
metaboliie  aminomethylphosphonic  acid 
resulr,!;g  from  application  of  giyphosate 
isopiopyianiine  salt  for  herbicidal  and 
plant  growth  regulator  purposes  and/or 
the  sodium  sesqui  salt  for  growth 
regulator  purposes  in  or  on  the  following 
raw  agricultural  commodities."  The 
tolerance  levels  for  the  com.modities 
listed  in  the  table  therein  remain  the 
same. 

There  were  no  comments  received  in 
response  to  the  notice  of  filing. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  dat.^  evaluated  include  a 
2-year  oncogenicity  study  in  mice  fed 
dosages  of  0,  150,  750.  and  4,500 


milligrams/kilogram/day  (mg/kg/day) 
with  an  equivocal  (uncertain)  oncogenic 
effect  at  4,500  mg/kg/day;  a  chronic 
feeding/  oncogenicity  study  in  rats  fed 
dosages  of  0,  3, 10,  and  31  mg/kg/  day 
with  no  oncogenic  effects  observed 
under  the  conditions  of  the  study  at  dose 
levels  up  to  and  including  31  mg/kg/day 
(highest  dose  tested  [HDT])  and  a 
systemic  no-obeerved-effect  level 
(NOEL)  greater  than  31  mg/kg/day;  a  1- 
year  chronic  feeding  study  in  dogs  fed 
dosage  levels  of  0,  20, 100,  and  500  mg/ 
kg/day  with  a  NOEL  of  500  mg/kg/day; 
a  teratology  study  in  rats  fed  dosages 
levels  of  0,  300^  1,000,  and  3,500  mg/kg/ 
day  with  no  teratogenic  effects 
occurring  up  to!  and  including  3,.500  mg/ 
kg/day  (HDT),imaternal  and  fetotoxic 
NOELs  of  l,0O(i  mg/kg/day;  a  teratology 
study  m  rabbit  i  fed  dosage  levels  of  0, 
7,5, 175,  or  350 1  ag/kg/day  with  no 
teratogenic  eff  cts  occurring  up  to  and 
including  350  n  ig/kg  day  with  no 
teratogenic  eff  icts  occurring  up  to  and 
including  350  r  ig/kg/day  (HDT),  a 
mat'jrnal  NOF  ,  of  175  mg/kg/day,  and  a 
fetotoxic  NOE  .  of  350  mg/Vg/day 
(irDT);  a  three  generation  reproduction 
study  in  rats  ft  d  dosage  levels  of  0.  3, 10, 
and  30  mg/kg/  lay  with  a  NOEL  of  10 
mg/kg/day;  a  i  mutagenic  test — 
chromosomal  i  berration  in  vitro  (no 
aberrations  in  Chinese  hamster  ovary 
cells  were  caui  ed  with  and  without  S-9 
activation);  a  r  mtagenic  test — DNA 
repair  in  rat  he  patocytes  (negative);  a 
mutagenicity  t  sst — in  vivo  bone  marrow 
cytogenic  in  r^s  (negative);  a 
mutagenicity  tfest — rec-assay  with  B. 
subtilis  (negative);  a  mutagenicity  test — 
reverse  mutation  with  S.  typhimurium 
(negative);  a  njulagenicity  (Ames)  test 
with  S.  typhimurium  (negative);  and  a 
dominant  leth$l  mutagenicity  test  in 
mice  (negative). 

The  acceptable  daily  intake  (ADI) 
based  on  the  three-generation  rat 
reproduction  aftudy  (NOEL  of  10  mg/kg/ 
day)  and  using  a  hundred-fold  safety 
factor  is  calculated  to  be  0.1  mg/kg/day. 
The  theoreticaji  maximum  residue 
contribution  (T^'iRC)  for  p".bli.->hed  and 
unpublished  l^it  approved  tolerances  is 
0.0047  mg/kg/tiay,  which  utilizes  4.65 
percent  of  the  ADL  This  revision  does 
not  increase  the  TMRC  and  will  not 
increase  the  percentage  of  the  ADI 
utilized. 

Desirable  dtta  lacking  are  a  repeat  of 
the  mouse  and  rat  oncogenicity  studies. 
There  are  curtently  no  actions  pending 
against  the  continued  registration  of  this 
pesticide.  No  detectable  residues  of  A'- 
nitrosoglyphosate,  a  contaminant  of 
giyphosate,  are  expected  to  be  present 
in  the  commodities  for  which  tolerances 
are  established.  The  oncogenic  potential 
of  giyphosate  is  not  fully  understood. 


Because  of  the  equivocal  (uncertain) 
nature  of  the  oncogenic  response  in 
mice,  the  Agency  referred  the  issue  to 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  Science 
Advisory  Pane!  (SAP)  for  a  "Weiaht-of- 
Evidence"  classification.  After 
reviewing  all  available  evidence,  the 
SAP  proposed  that  giyphosate  be 
classified  as  a  "Class  D  Oncogen"  or 
having  "inadequate  animal  evidence  of 
oncogenicity,"  and  that  there  be  a  Data 
Call-in  for  further  studies  in  rats  and/or 
mice  to  clarify  unresolved  questions. 
After  reveiew  of  all  available 
information,  the  Agency  decided  to 
classify  giyphosate  Bs  a  "Class  D 
Oncogen"  and  also  *o  request  a  repeat 
of  the  mouse  oncogimicily  study. 
Because  of  the  largi  difference  between 
the  high  dose  lestec  in  the  rat  and 


mouse  oncogenicity 


studies,  the  ret 


oncogenicity  study  /vas  rereviewed.  The 
rereview  indicated  hat  a  maximum 
tolerated  dose  (MT  ))  may  not  have 
been  reached  in  thi  t  study.  Therefore, 
ifie  Agency  decidec  also  request  a 
repeat  of  the  rat  on  ;ogenicity  study  at 
doses  high  enough  i  o  read  an  MTD,  The 
Agency's  policy  hai  been  to  issue  new 
use  registrations  in  which  the  resulting 
change  in  TMRC  is  less  than  1  percent; 
however,  any  signiJ  icant  new  use 
registrations  will  b«  handled  on  a  case- 
by-case  basis  and  will  not  be  issued 
until  issues  in  the  Giyphosate 
Registration  Standard  have  been 
resolved.  Monsanto  Co.  has  been 
notified  of  these  coticlusions  and 
deficiencies  by  the  Giyphosate 
Registration  Standard  dated  June  30, 
19b3. 

The  nature  of  the  residue  is 
adequately  understood,  and  an 
adequate  analytical  method  (gas  liquid 
chromatography  with  a  flame 
photometric  detector)  is  available  for 
enforcement  purposes  in  Volume  2  of 
the  Food  and  Drug  Administration 
Pesticide  Analytical  Manual.  No 
additional  residues  of  giyphosate  and 
AMPA  are  expected  to  occur  in  the  liver 
and  kidney  of  cattle,  goats,  hogs,  horses- 
poultry,  or  sheep  from  the  proposed  use;, 
therefore,  the  established  tolerances  on 
these  ccmmodities  are  considered 
adequate  to  cover  residues  of 
giyphosate  and  AMPA  resulting  from 
the  proposed  use  of  giyphosate 
isopropylamine  salt  on  sugarcane. 

Based  on  the  information  considered 
by  the  Agency,  it  is  concluded  that  the 
tolerance  established  by  amending  40 
CFR  Part  180  will  protect  the  public 
health.  Therefore,  the  tolerance  is 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after  the 
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date  of  publication  in  the  Federal 
Register,  file  written  objections  with  the 
Hearing  Clerk,  Environmental  Protection 
Agency.  Rm.  M-3708  (A-110),  401  M 
Street,  SW..  Washington,  DC  20460. 
Such  objections  should  be  submitted  in 
quintuplicate  and  specify  the  provisions 
of  the  regulations  deemed  objectionable 
and  the  grounds  for  the  objections.  If  a 
hearing  is  requested,  the  objections  must 
state  the  issues  for  the  hearing.  A 
hearing  will  be  granted  if  the  objections 
are  legally  sufficient  to  justify  the  relief 
sought. 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulation 
from  OMB  requirements  of  Executive 
Order  12291  pursuant  to  section  8(b)  of 
that  Order. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164.  5  U.S.C.  610  through 
612),  the  Administrator  has  determined 
that  regulations  establishing  new 
tolerances  or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  Mav  4. 1981  (46 
PR  24950). 

(Sec.  408(dl(2).  68  Stat^  512  (21  U.S.C. 
346a(d)(2)) 

List  of  Subjects  in  40  CFR  Fart  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests. 

Dated:  September  1.  1987. 
Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  Part  180  is 
amended  as  follows: 

PART  180— (AMENDED] 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority-:  21  U.S  C.  346a. 

2.  In  §  180.364.  the  introductory  text  of 
paragraph  (b)  is  revised  to  read  as 
follows: 

§  160.364    Glyphosate;  tolerance  for 
residues. 

***** 

(b)  Tolerances  are  established  for  the 
combined  residues  of  glyphosate  [A^- 
{phusphonomethyllglycinej  and  its 
metabolite  aminomethylphosphunic  acid 
resulting  from  application  of  glyphosate 
isopropylamine  salt  for  herbicidal  and 
plant  growth  regulator  purposes  and/or 
the  sodium  sesqui  salt  for  growth 


regulator  purposes  in  or  on  the  following 
raw  agricultural  commodities: 
•        •        •        •        , 

(FR  Doc.  87-20908  Filed  &-15-87;  8:45  am] 
BILUNG  CODE  6S60-5O-M 


40  CFR  Part  180 

IPP  7E3474/R908  (FRL-3260-5)) 

Pesticide  Tolerance  for  Iprodione 

agency:  Environmental  Protection 
Agency  (EPA), 
action:  Final  rule. 


summary:  This  rule  establishes  a 
tolerance  for  residues  of  the  fungicide 
iprodione.  its  isomer,  and  its  metabolite 
in  or  on  the  raw  agricultural  commodity 
carrots.  The  Interregional  Research 
Project  No.  4  (IR^)  petitioned  for  this 
tolerance. 

EFFECTIVE  DATE:  September  16. 1987. 
address:  Written  objections,  identified 
by  the  document  control  number.  [PP 
7E3474/R908],  may  be  submitted  to: 
Hearing  Clerk  (A-110),  Environmental 
Protection  Agency,  Room  3708,  401  M 
Street  SW.,  Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail: 

Donald  R,  Stubbs,  Emergency  Response 
and  Minor  Use  Section  (TS-767C), 
Registration  Division  (TS-767C). 
Environmental  Protection  Agency,  401 
M  Street  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Room  716H,  CM  «2, 1921  Jefferson 
Davis  Highway,  Arlington.  V.^  22202, 
(703)  557-1806. 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  proposed  rule,  published  in  the 
Federal  Register  of  July  15.  1987  (52  FR 
26536),  in  which  it  was  announced  that 
the  Interregional  Research  Project  .N"o.  4 
(IR-4),  New  Jersey  Agricultural 
Experiment  Station,  P.O.  Box  231. 
Rutgers  University,  New  Brunswick,  NJ 
08903,  had  submitted  pesticide  petition 
7E3474  to  EPA  on  behalf  of  Dr.  Robert  H. 
Kupehan.  National  Director,  IR-^ 
Project,  and  the  Agricultural  Experiment 
Station  of  Florida. 

The  petition  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act,  propose  the 
establishment  of  a  tolerance  for  the 
■combined  residues  of  the  fungicide 
iprodione  [3-i3,5-dichlorophenyl)-N-[l- 
methyl-ethyl)-2.4-dioxo-l- 
imidazolidinecarboxamide],  its  isomer 
[3-(l-methyl-ethyl)-N-(3,5- 
dichlorophenyl)-2,4-dioxo-l- 
imidazolidinecarboxamide],  and  its 
metabolite  3-(3,5-dichlorophenyl)-2,4- 
dioxo-l-imidazolidmecarboxamide  in  or 


on  the  raw  agricultural  commodity 
carrots  at  5  parts  per  million  (ppm). 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  in  the  petition  and 
all  other  relevant  material  have  been 
evaluated  and  discussed  in  the  proposed 
rule.  Based  on  the  data  and  information 
considered,  the  Agency  concludes  that 
the  tolerance  will  protect  the  public 
health.  Therefore,  the  tolerance  is 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
by  grounds  legally  sufficient  to  justify 
the  relief  sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub,  L.  96- 
354,  94  Stat.  1164.  5  U.S.C.  601  through 
612],  the  Administrator  has  determined 
that  regulations  establishing  new 
tolerances  or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  !K  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  September  1.  1987. 
Douglas  D.  Campt. 
Director.  Office  of  Pesticide  Programs. 

Therefore.  40  CFR  Part  180  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a. 

2.  Section  180.399(a)  is  amended  by 
adding  and  alphabetically  inserting  the 
listing  for  the  raw  agricultural 
commodity  carrots,  to  read  as  follows: 
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§  180.399 
residues. 

(a)   •    • 

IprodJone;  tolerances  for 

« 

Commodity 

Pans 
mdJion 

Carrots 

• 

«               •               •               * 
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!FR  Doc.  87-20910  Filed  ^-15-87:  8:45  am) 

BILLING  CODE  6S60-50-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  86-267;  RM-5306,  RM- 
54071 

Radio  Broadcasting  Services;  Beverly 
Hills  and  Odessa,  PL 

agency:  Federal  Communications 

Cumrnission. 

action:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
246.A  to  Beverly  Hills,  Florida,  as  a  first 
FM  service,  at  the  request  of  Raymond 
P.  Starke.  Additionally,  a  conflicting 
petition  to  add  Channel  246A  to  Odessa, 
Flonda,  as  a  first  FM  service  at  the 
request  of  Bridget  Vinson,  has  been 
denied.  Under  our  priorities  for 
evaluating  conflicting  proposals,  Beverly 
Hills  is  favored  as  the  more  populous 
community.  A  late  counterproposal 
submitted  by  T  and  B  Broadcasting  for 
Channel  246A  at  Spring  Hill,  Florida,  is 
dismissed.  With  this  action,  this 
proceeding  is  terminated. 

DATES:  Effective  October  19,  1987;  The 

w'lnd.w  period  for  filing  applications 
will  open  on  October  20,  1987.  and  close 
on  .November  19,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nfontrose  H.  Tyree,  Mass  Media  Bureau, 
(202)  634-6.130. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
sum.mary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  86-267, 
adopted  August  18. 1987,  and  released 
Septemb'jr  3.  1967.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW., 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Street  NW.,  Suite 
140.  Washington,  DC  20037. 


List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  73— {AMENDEDl 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U  S.C.  154,  303. 

§73.202    [Amended] 

2.  In  §  73.202(b),  of  the  Rules  the  Table 
of  FM  Allotments,  the  entry  for  Severely 
Hills,  Florida,  Channel  246A  is  added. 

Federal  Communications  Commission. 
Mark  N.  Lipp, 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  87-21108  Filed  9-15-87;  8:45  am] 

BILUNG  CODE  6712-01-U 


DEPARTMENT  OF  THE  INTERIOR 

Fish  r.nd  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildiife 
and  Plants;  Determination  of 
Endangered  Status  for  Pedlocactus 
despainii  (San  Rafael  Cactus) 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 

SUMMARY:  The  Service  determines 
endangered  status  for  Pedlocactus 
despainii  (San  Rafael  cactus).  The  two 
known  populations  of  this  plant  consist 
of  2,000-3,000  individuals  each.  Both 
occur  in  Emeiy  County  in  central  Utah, 
mainly  in  areas  administered  by  the 
Bureau  of  Land  Management.  This  rare 
species  is  sought  by  cactus  collectors, 
one  population  is  heavily  impacted  by 
recreational  use  of  off-road  vehicles, 
and  approximately  half  of  each 
population  is  in  areas  covered  by  oil  and 
gas  leases  and  mining  claims  for  gypsum 
or  other  minerals.  This  rule  implements 
the  protection  provided  by  the 
Endangered  Species  Act  of  1973,  as 
amended,  for  P.  despainii. 

date:  The  effective  date  of  this  rule  is 
October  16,  1987. 

addresses:  The  complete  file  for  this 
rule  is  available  for  mspection,  by 
appointment,  during  normal  business 
hours  at  the  Regional  Fish  and  Wildlife 
Enhancement  Office,  U.S.  Fish  and 
Wildlife  Service,  134  Union  Boulevard, 
fourth  floor,  Lakewood,  Colorado,  and 
the  Fish  and  Wildlife  Enhancement 
Field  Office,  U.S.  Fish  and  Wildiife 
Service,  2078  Administration  Building, 
1745  West  1700  South.  Salt  Lake  City, 
Utah  84104. 


FOR  FURTHER  INFORMATtON  CONTACT: 

John  Anderson.  U.S.  Fish  and  Wildlife 
Service.  Fish  and  Wildlife  Enhancement 
Office,  529  25 Vz  Road,  Suite  B113,  Grand 
'unction,  Colorado  81505  (303/241/0563 
or  FTS  322-0348),  or  John  Larry  England 
at  the  Salt  Lake  City  address  above 
(801/524-4430  or  FTS  588-^430). 
SUPPLEMENTARY  INFORMATION: 

Background  i 

Pediocactus  despainii  (San  Rafael 
cactus)  was  discovered  in  1978  by  Kim 
Despain  on  the  San  Rafael  Swell,  a  large 
antichne  (geologic  upwarp)  in  Emery 
County,  Utah.  Additional  material  was 
collected  in  1979  by  Despain,  E.  Neese, 
and  K.  Thome  of  Brigham  Young 
University,  and  also  by  K.  Heil  of  San 
Juan  College,  Farmington,  New  Mexico 
(Heil  1984).  The  description  of 
Pediocactus  despainii  was  published  by 
Welsh  and  Goodrich  (1980).  A  second 
population  on  the  San  Rafael  Swell, 
approximately  25  miles  from  the  first, 
was  located  in  1982  by  S.  Brack,  a 
cactus  nurseryman  from  Belen,  New 
Mexico.  In  1984,  Heil  conducted  a  status 
survey  and  did  not  locate  any  new 
populations.  The  San  Rafael  cactus  is 
thus  known  from  just  two  populations, 
one  in  an  area  3  m.iles  (5  kilometers) 
across,  and  the  other  in  an  area  1  mile 
(1.6  kilometers)  across.  Each  population 
contains  2,000  to  3.000  individual  plants 
(Heil  1984). 

Pediocactus  despainii  is  a  small 
barrel-type  cactus,  1.5  to  2.3  inches  (3.8 
to  6.0  centimeters)  tall  and  1.2  to  3.8 
inches  (3.0  to  9.5  centimeters)  wide. 
Each  areole  or  spine  cluster  contains  9 
to  13  white,  flattened,  pectinate 
(comblike)  radial  spines  that  partially 
obscure  the  stem,  but  no  central  spines 
are  present.  The  small  flowers  are  about 
1  inch  (2.5  ceiitimefers)  across  and  are 
peach  to  yellow  in  color  with  a  bronze 
tint.  This  cactus  is  distinguished  from 
other  closely  related  members  of  its 
genus  by  its  larger  stem  size,  and  naked 
(hairless)  areoles,  and  by  the  bronze  tint 
to  its  flowers.  With  its  diminutive  size 
and  peculiar  habit  of  shrinking 
underground  for  several  months  a  year 
during  dry  or  cold  seasons,  it  is  not 
surprising  that  P.  despainii  was  only 
recently  discovered.  It  is  only  noticeable 
for  a  short  time  in  the  spring  when  in 
bloom.  Otherwise,  even  if  the  exact 
location  of  its  populations  are  known,  it 
cannot  be  seen  and  is  easily  overlooked. 
It  grows  on  hills,  benches,  and  flats  of 
the  Colorado  plateau's  semiarid 
grasslands.  This  habitat  is  savannahlike 
and  contains  scattered  junipers,  pinyon 
pines,  low  shrubs,  and  annual  and 
perennial  herbs.  The  occupied  area  is 
mostly  administered  by  the  Bureau  of 
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Land  Management  (BLM).  but  the  State 
of  Utah  owns  one  section. 

The  genus  Pcdiocactus  contains  eight 
species,  one  with  two  varieties  and 
another  with  three  (Heil  et  al.  1981), 
Except  for  one  wide-ranging  species,  all 
are  rare  endemics  of  the  Four  Corners 
region  (Utah,  Colorado,  Arizona,  and 
New  Mexico),  Pediocactus  bradyi.  P. 
know! torn' J,  P.  peeblesianus  var. 
peeblesianus.  and  P.  sileri  are  currently 
listed  as  endangered.  Pediocactus 
paradinei,  P.  peeblesianus  var. 
fickeiseniae.  and  P.  winkleri  are 
candidates  for  addition  to  the  List  of 
Endangered  and  Threatened  Plants. 
These  cHsjunct  species  are  probably 
relicts  of  a  once-more-widespread  genus 
with  a  distribution  that  was  fractured  by 
the  current  climatic  regime  [Benson 
1982). 

Since  P.  despcinn  is  a  newly 
described  rare  cactus  and  a  member  of  a 
group  of  c,-3cti  eagerly  sought  by 
collectors  both  in  this  country  and 
abroad,  it  is  endangered  by  collection 
pressures.  The  type  locality  is  near  a 
popular,  though  undeveloped,  camping 
area  and  receives  heavy  use  from  off- 
road  and  all-terrain  vehicles. 
Approximately  half  of  the  range  of  the 
species  is  covered  by  oil  and  gas  leases 
and  mining  claims  for  gypsum  or  other 
minerals.  Surface  disturbance 
associated  with  exploration  for  gypsum 
has  occurred  near  the  type  locality.  The 
effect  of  livestock  grazing  on  the  species 
is  unknown. 

In  the  Federal  Register  of  December 
15,  1P80  (45  FR  82480),  the  Senice 
published  a  notice  of  review  for  plants, 
which  included  P.  despcinn  in  Category 
1.  Category  1  comprises  taxa  for  which" 
substantial  biological  data  are  available 
to  support  listing.  No  comments  on  this 
taxon  were  received  in  response  to  the 
1980  notice.  In  the  Federal  Register  of 
November  28.  1983  (48  FR  53(H0).  the 
Service  published  a  supplement  to  the 
1980  notice  of  review,  in  which  P. 
despainji  was  changed  to  Category  2. 
Category  2  comprises  taxa  for  which  the 
Service  has  information  indicating  the 
possible  appropriateness  of  a  proposal 
to  list  the  taxa,  but  for  which  more 
substantial  data  a.-'e  needed.  The  status 
survey  of  Heil  (1984).  compiled  through 
contract  to  the  Service,  provided  the 
needed  data.  In  the  Federal  Register  of 
September  27,  1935  (50  FR  .39526),  the 
Service  published  a  revised  notice  of 
review,  in  which  Pediocactus  despainii 
was  redesignated  as  Category  1. 

Taxa  included  in  the  1980  and  1985 
plant  notices  of  review,  and  the  1963 
supplement,  are  treated  as  if  under 
petition  pursuant  to  the  Act.  The  1982 
Amendments  to  the  Act  required  that 
petitions  that  were  pending  as  of 


October  12.  1982,  be  treated  as  having 
been  received  on  that  date.  Section 
4(b)(3)  of  the  Act  requires  that  within  12 
months  of  the  receipt  of  such  a  petition  a 
finding  be  made  as  to  whether  the 
requested  action  is  warranted,  not 
warranted,  or  warranted  but  precluded 
by  other  activity  involving  additions  to 
or  removals  from  the  Federal  Lists  of 
Endangered  and  Threatened  Wildlife 
and  Plants,  Therefore,  on  October  13. 
1983,  the  Service  made  the  finding  that 
determination  of  endangered  status  for 
P.  despcinn  was  warranted  but 
precluded  by  other  listing  activity.  With 
such  a  finding,  the  petition  is  recycled, 
and  another  finding  becomes  due  within 
12  months.  On  October  12, 1984,  and 
again  on  October  11,  1985,  additional 
findings  of  warranted  but  precluded 
were  made  with  respect  to  the  listing  of 
P.  despainii.  In  the  Federal  Register  of 
March  27.  1986  (51  FR  10560-10563).  the 
Service  proposed  to  determine 
endangered  status  for  P.  despainii.  and 
that  proposal  incorporated  a  finding  that 
the  petitioned  action  was  warranted. 

Summary  of  Comments  and 
Recommendations 

In  the  March  27, 1986,  proposed  rule 
(51  FR  10560]  and  associated 
notifications,  all  interested  parties  were 
requested  to  submit  factual  reports  or 
information  that  might  contribute  to  the 
development  of  a  final  rule.  Appropriate 
State  agencies,  county  governments. 
Federal  agencies,  scientific 
organizations,  and  other  interested 
parties  were  contacted  and  requested  to 
comment.  Newspaper  notices,  inviting 
public  comment,  were  published  in  the 
Emery  County  Progress  on  April  16,  23, 
and  30, 1986.  and  in  the  Deseret  News 
and  Salt  Lake  Tribune  on  April  15, 16, 
and  17, 1986.  Four  comments  were 
received  and  are  discussed  below.  No 
public  hearing  was  requested. 

The  State  of  Utah  supported  the 
listing.  The  International  Union  for 
Conservation  of  Nature  and  Natural 
Resources  made  an  informational 
comment. 

The  Emery  County  Commission 
requested  an  informal  meeting  to 
discuss  concerns  arising  from 
infonr.ation  included  in  a  newspaper 
article.  A  meeting,  including  a  field  trip 
to  one  of  the  cactus  population  sites, 
was  held  on  June  6,  1986.  The  Service's 
oral  and  written  response  to  the 
Commission  is  summarized  here.  The 
Commission  questioned  whether  there 
were  sufficient  threats  to  the  species  to 
warrant  a  designation  of  endangered, 
and  if  such  threats  could  be  removed  by 
other  means.  The  Service  maintains  that 
significant  threats,  such  as  collecting 
and  off-road  vehicle  damage,  exist  to 


the  San  Rafael  cactus  and  will  be 
difficult  to  remove.  Therefore,  the 
endangered  determination  is  accurate. 
The  Commission  questioned  whether  the 
effects  of  grazing  on  the  San  Rafael 
cactus  were  actually  known,  since 
present  grazing  levels  are  lower  than 
historic  levels.  The  Service  is  interested 
in  the  effects  of  grazing  on  the  fragile 
semidesert  grassland  habitat  with  which 
the  San  Rafael  cactus  is  associated,  but 
at  present  has  no  data  documenting  the 
impact  of  grazing  on  the  species.  The 
Commission  was  concerned  that  the 
designation  of  the  San  Rafael  cactus  as 
an  endangered  species  would  affect 
land  use  in  the  San  Rafael  Swell  outside 
of  its  occupied  habitat.  Management  of 
the  entire  San  Rafael  Swell  is  beyond 
the  control  of  the  Service  in  protecting 
the  cactus  and  its  habitat.  Land-use 
decisions  made  by  Federal  agencies  that 
could  affect  this  species  will  be  handled 
through  the  section  7  consultation 
process  (see  "Available  Conservation 
Measures,"  below).  Appropriate 
conservation  measures  would  be 
directly  related  to  the  species'  occupied 
habitat,  which  is  only  a  small  part  of  the 
San  Rafael  Swell. 

The  Bureau  of  Reclamation  (1) 
commented  on  the  taxonomy  oiP. 
despainii;  (2)  questioned  whether  listing 
would  popularize  the  species  and 
increase  collecting  while  not  reducing 
other  threats  such  as  off-road  vehicle 
impacts,  mineral  exploration,  and 
mining  activities;  and  (3)  questioned  the 
change  in  candidate  status  among  the 
three  notices  of  review.  The  Service's 
response  to  the  Bureau  of  Reclamation's 
comment  is  summarized  here.  The  Cacti 
of  the  United  States  and  Canada 
(Benson  1982)  does  not  contain  a 
discussion  oi  P.  despainii  (beyond  a 
reference  in  the  appendix)  because  the 
book  was  in  press  for  several  years  and 
does  not  contain  references  later  than 
1979.  It  was  for  this  reason  that  no 
discussion  was  made  of  P.  despainii, 
and  not  because  the  taxonomy  of  the 
species  was  in  question.  The  threat  of 
collecting  will  be  addressed  through  the 
Service's  Law  Enforcement  Division  and 
through  the  Convention  on  International 
Trade  in  Endangered  Species  of  Wild 
Fauna  and  Flora.  Regarding  other 
threats.  Federal  agencies  are  legally 
required  to  msure  that  their  actions  in 
mana,oing  Federal  land,  such  as 
authorizing  off  road  vehicle  use  and 
administering  mineral  leasing  prcgrsms, 
are  not  likely  to  jeopardize  listed 
species.  Inasmuch  as  a  significant 
portion  of  the  habitat  of  this  species  is 
located  on  land  administered  by  the 
Bureau  of  Land  Management,  listing 
could  provide  important  protection  from 
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such  activities.  A  change  in  candidate 
category  indicates  not  necessarily  a 
change  in  the  degree  of  urgency  of 
listing,  but  a  recognition  of  the  need  for 
more  information  to  document  the  need 
for  listing.  After  P.  despainii  was 
changed  from  Category  1  to  2.  the 
Service  contracted  for  a  status  survey  to 
obtain  additional  information  (Heil 
1984]. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  /-*.  (h'spainii  should  be  classified  as 
an  endangered  species.  Procedures 
found  at  section  4(a)(1)  of  the 
Endangered  Species  Act  (16  U.S  C.  1531 
et  sea  j  and  regulations  (30  CFR  Part 
424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  were 
fiilloued.  A  species  may  be  determined 
to  be  an  endangered  or  threatened 
species  due  to  one  or  more  of  the  five 
f.ictors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
Pfdiocactiis  despainii  Welsh  and 
Goodrich  (San  Rafael  cactus)  are  as 
follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  The  type  locality 
of  P.  despainii  is  being  heavily  impacted 
by  off-road  vehicles,  as  it  is  near  a 
popular  recreation  area.  The  level  of 
impact  is  such  that,  in  one  area. 
individual  plants  were  literally  growing 
among  the  crisscrossed  off-road  vehicle 
tracks.  About  half  of  the  area  occupied 
by  both  populations  contains  oil  and  gas 
leases  and  mining  claims  for  gvpsum  or 
other  minerals.  While  no  commercial 
development  has  taken  place,  surface 
disturbances  from  associated 
exploration  and  annual  assessment 
work  will  continue  to  be  a  threat.  The 
San  Rafael  cactus  has  some  natural 
protection  afforded  by  its  habit  of 
shrinking  into  the  ground  for  part  of  the 
year.  However,  it  forms  buds  in  the  fall 
that  overwinter  to  become  the  next 
spring's  flowers  (Heil  et  al.  1981).  These 
flowering  buds  at  ground  level  may  be 
vulnerable  to  surface  disturbance, 
increasing  the  portion  of  the  year  that 
the  species'  reproductive  capacity  is 
vulnerable.  Semiarid  grassland  parks 
and  understory  vegetation  of  pinyon- 
jtiniper  woodlands  are  fragile  habitats. 
They  are  easily  invaded  by  aggressive 
native  shrub  and  tree  species  or  exotic 
weedy  species  when  they  are 
mechanically  disrupted  or  when  native 
grass  species  are  removed.  Another 
grassland  cactus.  Opuntia  imbncata 
(tree  cholla).  was  found  to  be 
significantly  positively  associated  with 


some  of  the  same  native  perennial  grass 
species  as  is  P.  despainii.  and  negatively 
associated  with  weedy  species 
indicative  of  range  deterioration,  in  the 
short  grass  prairie  in  El  Paso  County, 
Colorado  (Kinraide  1978).  Maintenance 
of  the  desert  grassland  parks  and 
understory  vegetation  of  pinyon-juniper 
woodland  may  be  an  essential  habitat 
requirement  for  P.  despainii. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  As  indicated  earlier,  this  rare 
plant  is  highly  desired  by  cactus 
collectors.  It  is  known  that  collectors 
"make  the  rounds"  through  the  Four 
Corners  area,  from  the  habitat  of  one 
species  of  Pediocactus  to  the  next,  to 
collect  a  complete  set  (Heil.  pers. 
comm.).  The  small  size  of  these  species 
makes  them  easy  to  hide  and  therefore 
hard  to  detect  in  interstate  or 
international  commerce. 

C.  Disease  orpredation.  The  effect  of 
livestock  grazing  on  P.  despainii  is 
unknown.  Because  of  the  small  size  of 
this  cactus  and  its  habit  of  shrinking 
underground  for  part  of  the  year,  grazing 
is  not  thought  to  be  directly  significant 
to  its  survival.  However,  there  are 
cattle-watering  reservoirs  within  the 
range  of  the  first  discovered  population, 
which  may  cause  localized 
concentrations  of  livestock  and  the 
possibility  of  trampling  of  a  portion  of 
that  population.  The  effect  of  livestock 
grazing  on  the  trend  and  condition  of 
surrounding  desert  grassland  and 
pinyon-juniper  understory  vegetation 
needs  to  be  evaluated  to  determine  its 
impact  on  P.  despainii.  Service  botanists 
have  observed  that  the  species  is 
susceptible  to  infestations  of  insect 
larvae. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  No  treaties, 
except  the  Convention  on  International 
Trade  in  Endangered  Species  of  Wild 
Fauna  and  Flora  (CITES),  and  no 
Federal  or  State  laws,  directly  protect  P. 
despainii.  CITES  regulates  international 
import  and  export  but  not  interstate 
commerce,  collecting  for  possession,  or 
impacts  to  habitat. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
fragile  nature  and  vulnerability  of  the 
desert  grassland  and  pinyon-juniper 
ecosystem  in  which  P.  despainii  occurs 
have  been  mentioned  previously.  Also, 
because  there  are  only  two  populations 
and  a  low  number  of  plants,  the 
possibility  exists  that  a  catastrophic 
disturbance,  either  natural  or  manmade. 
could  destroy  a  significant  portion  of  the 
species. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 


information  available  regarding  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  P.  despainii  as 
endangered.  With  only  4.000  to  6.000 
individuals,  and  just  two  populations, 
collecting  could  lower  its  numbers 
significantly,  and  surface  disturbances 
are  impacting  the  ecosystem  in  which  it 
occurs.  For  the  reasons  given  below,  it 
would  not  be  prudent  to  designate 
critical  habitat. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  critical  habitat  at  the  time  a 
species  is  determined  to  be  endangered 
or  threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  this  species  at  this  time.  As 
discussed  under  Factor  "B"  in  the 
"Summary  of  Factors  Affecting  the 
Species."  P.  despainii  is  threatened  by 
taking,  an  activity  difficult  to  prevent 
and  not  regulated  by  the  Act  with 
respect  to  plants,  except  for  a 
prohibition  against  removal  of 
endangered  plants  from  areas  under 
Federal  jurisdiction  and  reduction  to 
possession.  Publication  of  critical 
habitat  descriptions  would  make  this 
species  even  more  vulnerable  and 
increase  enforcement  problems.  All 
involved  parties  and  landowners  have 
been  notified  of  the  location  of 
populations  and  importance  of 
protecting  this  species'  habitat.  Such 
protection  will  be  addressed  through  the 
recovery  and  section  7  consultation 
process. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal,  State,  and  private  agencies, 
groups,  and  individuals.  The  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  the  States  and 
requires  that  recovery  actions  be  carried 
out  for  all  listed  species.  Such  actions 
are  initiated  by  the  Service  following 
listing.  The  protection  required  of 
Federal  agencies  and  the  prohibitions 
against  taking  are  discussed,  in  part, 
below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
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or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)|2)  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  earn,'  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat." 
If  a  Federal  action  may  adversely  affect 
a  listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service.  Know^n  Federal  activities  that 
may  affect  P.  despainii  are  sanctioned 
use  of  off-road  vehicles  within  its 
habitat,  permitting  actions  in  response 
to  oil  and  gas  development,  and 
approval  of  mining  plans.  BLM  is 
already  consulting  with  the  Service 
regarding  such  matters,  and  effects  on 
that  agencv's  acti\ities  due  to  this  listing 
are  expected  to  be  minimal. 

Section  9  of  the  Act  and  implementing 
regulations  found  at  50  CFR  17.61,  17.62, 
and  17.63  set  forth  a  series  of  general 
trade  prohibitions  and  exceptions  that 
apply  to  all  endangered  plants.  These 
prohibitions,  in  part,  make  it  illegal  for 
any  person  subject  to  the  jurisdiction  of 
the  United  States  to  import  or  export 
any  endangered  plant,  transport  it  in 
interstate  or  foreign  commerce  in  the 
course  of  a  commercial  activity,  sell  or 
offer  it  for  sale  in  interstate  or  foreign 
commerce,  or  remove  it  from  areas 
under  Federal  jurisdiction  and  reduce  it 
to  possession.  Certain  exceptions  can 
apply  to  agents  of  the  Service  and  State 
conservation  agencies.  The  Act  and  50 
CFR  17.62  and  17.63  also  provide  for  the 
issuance  of  permits  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  species  under  certain 
circumstances.  Because  of  horticultural 
interest  in  P.  despainii.  trade  permits 


may  be  sought,  but  fe\v  permits  for 
plants  of  wild  origin  would  ever  be 
issued  since  the  species  is  not  common 
m  the  wild.  Plants  of  cultivated  origin 
are  available  and  permits  may,  under 
certain  circumstances,  be  issued  for 
trade  in  those.  Requests  for  copies  of 
regulations  on  plants  and  inquiries 
regarding  them  may  be  addressed  to  the 
Federal  Wildlife  Permit  Office,  U.S.  Fish 
and  Wildlife  Service.  Washington.  DC 
20240  (703/235-1903). 

On  July  29,  1983,  P.  despainii  was 
included  on  Appendix  I  of  the 
Convention  on  Inte.'-national  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora  (CITES).  The  effect  of  this  listing  is 
that  both  export  and  import  permits  are 
required  before  international  shipment 
may  occur.  Such  shipment  is  strictly 
regulated  by  CITES  member  nations  to 
prevent  it  from  being  detrimental  to  the 
survival  of  the  species,  and  cannot  be 
allowed  if  it  is  for  primarily  commercial 
purposes.  If  plants  are  certified  as 
artificially  propagated,  however. 
international  shipment  requires  only 
export  documents  under  CITES,  and 
commercial  shipm.ents  may  be  allowed. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Senice  has 
determinpd  that  an  Environmental 
Assessment,  as  defined  under  authority 
of  the  National  Environmental  Policy 
Act  of  1969.  need  not  be  prepared  in 
connection  with  regulations  adopted 
pursuant  to  section  4(a]  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  As  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25.  1983  (48  FR  49.:44j. 
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The  primary  author  of  this  final  rule  is 
|ohn  L  Anderson:  fohn  L,  England  acted 
as  editor  (see  ADDRESSES  section 
above). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals.  Plants 
(agriculture). 

Regulation  Promulgation 

Accordingly .  Part  17.  Subchapter  B  of 
Chapter  I.  Title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  Part  \~ 
continues  to  read  as  follows: 

Authority:  Pub,  L  93-205.  87  Stat  8ivJ:  Pub. 
L,  94-359.  90  Stat,  911:  Pub  L  95-632,  92  Stat. 
3751;  Pub.  L  96-159,  93  Stat,  1225:  Pub  L  97- 
304.  96  Stat,  1411  (16  U,S.C.  1531  ei  scq  ). 

2.  Amend  §  17, 12(h)  by  adding  the 
following,  in  alphabetical  order  under 
the  family  Cactaceae,  to  the  List  of 
Endangered  and  Threatpr.ed  Plan's: 

5  17,12     Endangered  and  threatened 

plants. 

•  «  .  •  , 

(h)   •    •    • 


Species 


Scientific  name 


Common  name 


HrstO'tc  rar,9e 


SiBtL.'S 


Critical 
tutxtal 


Speoal 

rules 


Cactaceae — Cactus  laml^y; 
Pediocaclus  despama   


San  Ralael  cactus _ U,S.A.  (UT).._ 


fM 


HK 


Dated:  August  26. 1987. 
Susan  Recce, 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Porks. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosphieric 
Administration 

50  CFR  Part  653 

IDocket  No.  70616-71831 

Red  Drum  Fishery  of  the  Gulf  of 
Mexico 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce 
ACTION:  Final  rule. 

SUMMARY:  NOAA  issues  this  final  rule 
to  implement  Amend.Tient  1  to  the 
Fishery  Management  Plan  for  the  Red 
Drum  Fishery  of  the  Gulf  of  Mexico 
(FMP).  This  final  rule  (1)  establishes 
primary  and  secondary  fishing  areas 
and  prohibits  harvest  of  red  drum  from 
secondary  areas.  (2)  re\  ises  quota 
provisions  to  include  allocations  for 
shrimp  vessels  and  recreational  fishing 
vessels,  (3)  revises  the  closure 
requirement  to  apply  to  shrimp  and 
recreational  vessels.  (4)  prohibits  the 
sale  of  fish  taken  under  the  bag  limit.  (5) 
establishes  that  fish  harvested  in  the 
evclusive  economic  zone  (EEZ)  will  be 
landed  in  conformance  with  State  laws, 
and  (6)  revises  the  procedure  for 
specifying  total  allowable  catch  (TACj 
and  modifying  quotas  for  the  primary 
area.  The  intended  effect  is  to  protect 
and  rebuild  the  red  drum  resource 
throughout  its  range  through  cooperative 
State/Federal  management  and  to 
prevent  overfishing  while  achieving 
optimum  yield  (OY)  from  the  red  drum 
fishery  on  a  continuing  basis. 
EFFECTIVE  DATE:  October  16.  1987. 
ADDRESS:  Copies  of  the  environmental 
assessment  and  the  supplemental 
regulatory  impact  review/initial 
regulatory  flexibility  analysis  may  be 
obtained  from  William  R.  Turner. 
Southeast  Region,  National  Marine 
Fisheries  Service,  9450  Koger  Boulevard, 
St.  Petersburg.  FL  33702. 

FOR  FURTHER  INFORMATION  CONTACT: 

v\  illian  R.  Turner,  813-893-3722. 

SUPPLEMENTARY  INFORMATION:  The 

Secretary  of  Commerce  (Secretary) 
prepared  the  FMP  under  the  authority  of 
section  304(c)  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act).  Implementing 
regulations  for  the  FMP  were  effective 
December  19.  1986  (51  FR  46678, 
December  24,  1986).  Earlier,  the 
Secretary  promulgated  an  emergency 
rule  (51  F"R  23553,  June  30,  1986)  that 
limited  directed  net  harvest  of  red  drum 
from  the  EEZ  to  one  million  pounds 
during  its  90-day  effective  period  (June 
23  to  September  23,  1986);  it  also  limited 
incidental  catch  in  other  commercial 
fisheries  to  five  percent  of  red  drum  by 


weight  of  the  total  catch  aboard  a 
vessel.  The  directed  fishery  was  closed 
on  July  20. 1986  (51  FR  26554,  July  24. 
1986;  corrected  at  51  FR  27413.  July  31. 
1986).  The  Secretary  extended  the 
emergency  rule  (51  FR  34220,  September 
26. 1986)  for  a  second  90-day  period, 
until  December  22,  1986. 

In  Amendment  1  to  the  FMP.  the  Gulf 
of  Mexico  Fishery  Management  Council 
(Council)  revised  and  restated  the 
management  unit,  problems  in  the 
fishery,  management  objectives.  OY.  the 
procedure  for  specifying  harvest  levels 
from  the  EEZ.  allowable  harvest  levels, 
and  other  provisions.  The  preamble  to 
the  proposed  rule  to  implement 
Amendment  1  (52  FR  22822,  June  16. 
1987)  described  these  changes  and  their 
rationale  and  is  not  repeated  heie. 

Comments  and  Responses 

Comments  criticizing  the  proposed 
rule  and  amendment  were  received  from 
Organized  Fishermen  of  Florida.  Alaska 
Factory  Trawler  Association. 
Southeastern  Fisheries  Association. 
National  Fisheries  Institute,  Pacific 
Seafood  Processors  Association.  Fish 
Consumers  Association,  one  commercial 
purse  seine  captain,  and  a  minority 
report  signed  by  two  members  of  the 
Council.  Mixed  comments  indicating 
support  for  some  measures  and 
problems  or  potential  problems  with 
others  were  received  from  the  Florida 
Department  of  Natural  Resources, 
Florida  Marine  Fisheries  Commission. 
U.S.  Coast  Guard,  and  U.S.  Fish  and 
Wildlife  Service.  Letters  in  support  of 
Amendment  1  and  the  proposed  rule 
where  received  from  approximately 
3.000  members  of  the  Coastal 
Conservation  Association  and  from 
several  recreational  fishing 
organizations.  In  general,  critical 
comments  challenged  the  composition 
and  structure  of  the  management  unit, 
procedures  for  specifying  harvest  levels, 
and  the  deletion  of  provisions  describing 
supersession  of  State  law  when  landing 
red  drum  taken  from  the  EEZ  during  a 
directed  commercial  fishery.  Other 
miscellaneous  comments  were  received, 
but  most  were  related  to  these  topics 
and  all  are  addressed  below. 

Management  Unit 

One  organization  indicated  that  blue 
runner,  black  drum,  ladyfish.  and 
crevalle  jack  should  be  included  in  the 
management  unit  because  they  occur  in 
close  aDsociation  with  red  drum. 
Although  not  genetically  related,  these 
species  were  originally  proposed  for 
inclusion  in  the  FMP.  It  was  generally 
believed  that  the  market  could  expand 
for  one  or  more  of  these  species  in 
search  of  a  substitute  for  red  drum,  and 


that  their  inclusion  in  the  FMP  would 
provide  a  basis  for  accumulating  data  in 
the  event  the  management  became 
warranted.  Based  on  comments  received 
on  the  proposed  rule  to  implement  the 
FMP.  these  species  were  eliminated 
from  the  management  unit.  The  reason 
was  discussed  in  the  pream.ble  to  the 
final  rule  for  the  FMP. 

Other  comments  indicated  that  there 
is  no  justification  for  dividing  the  Gulf  of 
Mexico  EEZ  into  primary  and  secondary 
management  areas.  Although  there  is  no 
direct  genetic  evidence  on  red  drum  to 
support  stock  differences  in  these  areas, 
indirect  evidence  from  mark-recapture 
studies,  harvest  data,  and  socio- 
economic considerations  support  the 
division.  Historically,  more  than  98 
percent  of  the  total  recreational  and 
commercial  catch  of  red  drum  from  the 
EEZ  has  been  harvested  from  the 
primary  area.  Data  from  Florida  and 
Texas,  the  States  bordering  the 
secondary  areas,  indicate  high  fishing 
mortality  rates  in  those  areas.  Further, 
owing  to  the  nine-mile  jurisdictional 
authority  of  these  two  States  in  the  Gulf 
of  Mexico,  red  drum  in  these  secondary 
areas  appear  concentrated  in  waters 
under  State  control.  Available  data  on 
red  drum  migration  indicate  little 
intermixing  between  areas.  Although 
limited,  considered  together  this 
information  suggests  that  escapement 
from  State  waters  bordering  the 
secondary  areas  has  been  insufficient  to 
maintain  the  offshore  brood  stock  of  red 
drum.  Total  closure  of  the  secondary 
areas  coupled  with  intensified 
conservation  efforts  evident  on  the  part 
of  the  States  is  expected  to  protect  and 
enhance  rebuilding  of  the  offshore  red 
drum  population  in  those  areas.  Such 
constraints  should  result  in  relatively 
slight  socioeconomic  impacts,  as  less 
than  two  percent  of  the  total  of  the  red 
drum  harvest  has  been  from  the 
secondary  areas. 

Specification  of  Har\est  Levels 

Comments  in  this  category  generally 
were  concerned  with  who  specifies  the 
allowable  catch  levels  and  by  what 
process.  Additionally,  there  was 
concern  with  the  20-percent  level  of 
juvenile  escapement  targeted  for  inshore 
waters  and  its  relationship  to  allowable 
catch,  its  measurement,  and  its  scientific 
basis. 

The  achievement  of  a  20-percent  level 
of  juvenile  escapement  to  offshore 
waters  does  not  trigger  the  opening  of  a 
directed  commercial  fishery.  It  is  simply 
a  prerequisite  which  will  foster 
rebuilding  of  the  offshore  spawning 
stock  biomass  to  levels  that  could 
support  renewed  fishing  effort.  A 


UM  I 
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psnera!  rule  of  thumb  used  by  fishery 
biologists  is  that  spawning  stock 
biomass  should  net  be  reduced  below  20 
to  40  percent  of  the  level  existing  before 
exploitation.  Certain  fisheries  exploited 
beyond  this  level  have  collapsed. 
Therefore,  the  Council  has 
recommended  that  the  States  take 
measures  to  allow  the  escapement  of  20 
to  40  percent  of  the  juveniles  that  would 
have  escaped  from  nearshore  waters  in 
the  absence  of  an  inshore  fishery.  An 
initial  goal  of  20  percent  escapement  is 
recommended.  NMFS,  through  its 
Southeast  Fisheries  Center,  will 
annually  review  the  stock  assessment 
data  to  determine  if  the  20-percenf  (or 
any  future)  escapement  level  is 
appropriate  to  achieve  the  objectives  of 
the  amendment.  NMFS  will  also  monitor 
the  States'  efforts  to  increase  juvenile 
escapement  to  the  determined  le\e!s 
and  to  provide  estimates  of  escapement. 
On  the  basis  of  the  best  scientific 
information  currently  available, 
escapement  is  the  determining  factor  in 
increasing  the  offshore  spawning  stock 
biomass.  Based  on  annual  stock 
assessments.  NMFS  will  determine 
current  levels  of  escapement  and  what 
levels  are  required  over  time  to  reach  a 
spawning  stock  biomass  that  ensures 
optimum  recruitment  and  enhancement 
of  inshore  and  offshore  populations. 
NMFS  is  presently  fundmg  and  will 
evaluate  the  success  of  State  projects 
conducted  under  the  Marme  Fisheries 
Initiative  (M.\RFL\)  program  to  measure 
levels  of  escapement. 

The  opening  of  a  directed  commercial 
fishery  in  the  primary  area  will  not 
occur  until  stock  assessment  data 
identifies  a  level  of  surplus  spawning 
stock  that  can  be  safely  removed  while 
incurring  little  risk  of  overfishing. 
Accordingly,  NMFS  will  provide  an 
annual  assessment  of  the  red  drum  stock 
that  will  be  used  to  specify  a  range  of 
acceptable  biological  catch  (ABC)  for 
the  primary  area.  The  Council  in  turn 
will  use  that  information  to  make 
necessary  adjustments  to  the  amount  of 
allowable  catch  from  within  or  below 
the  range  of  ABC  and  to  establish 
appropriate  quotas  for  forthcoming 
fishing  seasons.  These  decisions  are 
within  the  authority  of  the  Council, 
subject  to  conformance  with  the 
national  standards  of  50  CFR  Part  602. 
Under  the  FMP  prepared  by  the 
Secretary,  the  Regional  Director  was 
responsible  for  these  decisions.  The  use 
of  FMP  amendment  procedures  to 
specify  allowable  catch  and  quotas 
ensures  a  greater  cross-section  of 
review,  promiotes  conservation, 
minimizes  risk  to  the  resource,  and 
takes  advantage  of  statutory  deadlines 


in  making  timely  adjustments  to  TAG 
and  quotas. 

Slate/Federal  Cooperative  Management 

Several  respondents  commented  that 
deletion  of  supersession  provisions  in 
Amendment  1  is  in  direct  conflict  with 
responsibilities  recognized  in  the 
Secretarial  FMP,  and  sets  an  improper 
precedent  for  managing  other  fisheries 
under  the  Magnuson  Act.  According  to 
the  comments,  use  of  State  landing  laws 
to  control  harvest  in  the  FEZ  appears 
contrary  to  the  intent  of  the  Magnuson 
Act  and  an  abdication  of  management 
authority  by  the  Secretary. 

NOAA  does  not  agree  that  the 
Secretary  has  relinquished  management 
responsibility  to  the  States  or  that  the 
actions  embodied  in  Amendent  1  are 
contrary  to  the  Magnuson  Act.  Rather, 
the  changes  represent  a  shift  to  a  m.ore 
pragmatic  approach,  where  the  States 
and  the  Federal  government  share  more 
equitably  the  burdens  and 
responsibilities  of  red  dram 
management.  It  recognizes  that  the 
States  play  an  integral  role  in  preserving 
and  rebuilding  offshore  slocks.  State 
inshore  fisheries,  where  the  majority  of 
the  har\est  has  historically  taken  place, 
are  totally  dependent  on  offshore 
spawners.  State  implementation  of 
conservation  fishing  regulations  not  only 
protects  inshore  red  drum  fishenes.  but 
should  also  ensure  adequate 
escapem.ent  to  restore  offshore  stocks 
and  subsequent  resumption  of  the 
offshore  fishery.  The  20  percent 
escapement  provision  emphasizes  the 
necessity  for  a  shared  research  and 
development  program.  Amendment  1 
focuses  on  both  inshore  and  offshore 
stock  problems  as  equally  important  to 
restoration  of  this  resource.  It  provides 
that  State  landing  and  possession  laws 
apply  to  all  presently  allowable  EEZ  bag 
limits  and  commercial  incidental  catch. 
Further,  Amendment  1  continues  to 
provide  for  the  landing  and  sale  of 
lawfully  captured  red  d.'-um  from  the 
EEZ  whenever  a  directed  fishery  is 
resumed.  Such  fish  will  be  properly 
documented  and  landed  as  "imports." 
This  will  allow  marketing  of  these  fish 
in  a  way  that  is  compatible  with  State 
laws  where  sale  of  domestically  landed 
red  drum  is  prohibited,  but  v.-here 
certified  imports  are  exempt  and  can  be 
legally  marketed.  This  approach 
supports  and  strengthens  State 
conservation  programs  without  diluting 
or  disrupting  enforcement  capabilities. 

Other  Comments 

One  agency  supported  the  short-term 
goal  of  protecting  offshore  spawners 
while  encouraging  and  supporting  the 
States'  efforts  to  protect  juveniles  in 


estuarine  waters,  but  expressed  concern 
with  the  long-term  management  strategy 
because  it  could  result  in  the  resumption 
of  offshore  harvest.  The  direction  of 
future  management  of  red  drum 
resources  depends  upon  how  the  stocks 
respond  to  current  management 
practices  as  reflected  by  the  annual 
stock  assessments.  Permanent  closure  of 
the  EEZ  to  a  directed  commercial 
harvest  of  red  drum  would  constitute  an 
inflexible  management  approach 
oblivious  to  factual  biological 
information  emerging  from  ongoing 
studies,  be  insensitive  to  user-group 
concerns  and  allocation  responsibilities 
under  the  Magnuson  Act.  and  obstruct 
the  Council's  deliberative  processes. 

Another  agency  indicated  that  the 
identification  of  problems  in 
Amendm.ent  1  should  be  expanded  to 
include,  "competition  between 
recreational  and  commercial  uses,"  and 
that  the  document  should  contain 
greater  elaboration  of  this  issue.  User- 
group  competition  is  included  in 
problem  (4)  as  identified  in  the  proposed 
rule  and  Amendment  1.  .\O.AA  believes 
that  the  mianagcment  approach 
described  in  Amendment  1  reasonably 
addresses  problems  associated  with  the 
competition  for  access  to  this  resource 
in  an  atmosphere  of  State-Federal 
cooperation  and  is  consistent  with 
conservation  decisions. 

One  agency  commented  that  defining 
allowable  incidental  catch  in  terms  of 
landed  catch  precludes  enforcement  at 
sea  of  incidental  catch  limitations. 
Where  possible,  the  final  rule  prohibits 
possession  of  red  drum  in  or  from  the 
EEZ  or  a  primary  or  secondary  area. 
Compliance  with  restrictions  which 
apply  on  a  trip  basis,  however,  must  be 
determined  on  landed  catch.  A  vessel 
which  catches  red  drum  in  excess  of  five 
percent  by  weight  early  in  a  fishing  trip 
should  not  be  considered  to  be  in 
violation  when  it  could  end  the  trip 
within  the  legal  limit.  NOAA  expects 
that  relevant  observations  at  sea  will  be 
communicated  to  and  coordinated  with 
authorized  officers  ashore  to  maximize 
enforcement  efforts.  Enforcement  at  sea 
is  required  to  detect  illegal  transfers  of 
red  drum  and  to  document  any  fishing 
operations  that  do  not  minimize 
wastage. 

One  agency  recommended  that  the 
final  rule  define  the  eastern  boundary  of 
the  secondary  area  off  Florida  to  clarify 
its  limits  off  the  southern  tip  of  Florida, 
A  clear  definition  of  that  boundary, 
based  on  the  delineation  between  the 
Gulf  of  Mexico  and  the  Atlantic  Ocean 
as  contained  in  50  CFR  601.12(c),  is 
included  in  the  definition  of  secondary 
areas. 


34920    Federal  Register  /  Vol.  52.  No.  179  /  Wednesday.  September  16,  1987  /  Rules  and  Regulations 


Op.e  agency  expressed  concern  that 
the  language  of  the  existing  §  653.3(c), 
making  the  regulations  applicable  within 
the  boundaries  of  any  national  park, 
monument,  or  marine  sanctuary  in  the 
Gulf  of  Mexico,  is  inconsistent  with  an 
avowed  purpose  of  Amendment  1.  i.e.. 
deletion  of  the  exemption  from  State 
landing  laws.  NOAA  does  not  view 
§  653.3(c)  as  operating  to  displace  laws 
which  are  otherwise  made  applicable  to 
these  types  of  areas.  This  general 
Idnguage  ensures  protection  of  the 
resource  throughout  its  range  in  the  EEZ 
coripatible  with  other  applicable 
restrictions. 

One  agency  recommended  a  minimum 
size  of  18  inches  for  all  red  drum  taken 
from  the  EEZ  to  aid  State  enforcement 
when  a  directed  net  harvest  is  resumed. 
Con.sideration  of  such  a 
recommendation  would  be  appropriate 
when  resumption  of  a  directed 
commercial  fishery  is  contemplated. 

A  commenter,  concerned  about  the 
"dumping"  of  excess  red  drum  because 
rets  were  set  around  too  many  Hsh. 
proposed  a  prohibition  on  and  a  severe 
penalty  for  dumping.  The  final  rule 
contains  prohibitions  on  fishing 
operations  which  cause  wastage  of  red 
drum. 

Changes  From  the  Proposed  Rule 

Section  653.1  is  reorganized  for 
simplicity  and  clarity,  language  is  added 
to  clarify  that  the  regulations  apply  only 
to  fishing  vessels  of  the  United  States, 
and  reference  to  §  653.22(g)  as  an 
exception  to  applicability  of  the 
regulations  only  in  the  EEZ  of  the  Gulf 
of  Mexico  is  removed.  The  provision 
allowing  continued  application  of  State 
landing  and  possession  laws  to  certain 
red  drum  harvested  in  the  EEZ  is 
contained  in  §  653.2(d)  of  this  rule  and 
does  not  constitute  an  exception  to  the 
applicability  of  the  rules  of  this  part. 

In  §  653.2,  the  terms  and  definitions 
for  Commercial  quota  and  Non-directed 
commercial  red  drum  fishing  (fishery) 
are  no  longer  used  and  are  removed. 
The  latter  term  implied  that  there  could 
be  a  commercial  fishery  in  which  catch 
of  red  drum  is  a  secondary  or  tertiary 
target  species.  Such  is  not  the  case.  Red 
drum  taken  in  any  commercial  fishery 
other  than  the  directed  commerc  al  red 
drum  fishery  is  incidental  catch  in  other 
commercial  fisheries.  Removal  of  the 
term  Xun-directed  commercial  red  drum 
fishing  (fishery)  is  reflected  in 
rewording  throughout  the  final  rale.  In 
the  definition  of  Directed  commercial 
red  drum  Wishing  (fishery),  the 
exemption  for  shrimp  trawling  is 
removed.  All  commercial  fishing  activity 
in  which  the  weight  of  red  drum  landed 
exceeds  five  pei  cent  of  the  total  weight 


of  all  other  fish  on  board  is  a  directed 
red  drum  fishery.  The  terms  Commercial 
fishing  and  Recreational  fishing  are 
replaced  by  Commercial  fishing 
(fishery)  and  Recreational  fishing 
(fishery)  and  their  definitions  are 
revised  for  clarity  and  consistency.  The 
definition  oi  Authorized  officer  is 
revised  to  be  more  specific  as  to  the 
participants  in  any  agreement  whereby 
a  Federal  or  State  officer  becomes  an 
authorized  officer.  In  the  definition  of 
Center  Director,  the  telephone  number 
is  corrected.  Reference  to  Figure  2  is 
removed  from  the  definitions  of  Primary 
area  and  Secondary  areas  and  the  figure 
is  removed  as  it  is  not  necessary  for  a 
clear  understanding  of  the  areas.  In  the 
definition  of  Prima r\'  area,  the  western 
boundary  is  clarified.  Specification  of 
the  eastern  boundary  of  the  EEZ 
seaward  of  the  fishery  jurisdiction  of 
Florida  is  added  to  the  definition  of 
Secondary  areas. 

In  §  653.3.  paragraph  (b)  is  revised  to 
clarify  that  the  U.S.  Coast  Guard  is  not  a 
party  to  the  State/Federal  agreement  for 
data  collection. 

In  S  653.3(d),  the  requirement  that 
certain  persons  landing  red  drum  must 
comply  with  "other  fishery"  laws  of  the 
State  where  landed  is  removed. 
Specifying  compliance  with  only  the 
"landing  and  possession"  laws  of  the 
State  where  landed  is  in  accord  with 
Amendment  1  and  avoids  the  ambiguity 
of  the  phrase  "other  fishery"  laws. 

In  §  653.5,  a  change  to  paragraph  (b)  is 
added  because  of  the  removal  of  the 
term  "non-directed  red  drum  fishery". 

In  §  653.7,  excess  verbiage  in 
paragraph  (a)(1)  is  removed,  paragraphs 
(a)(7)  and  (8)  are  revised  consistent  with 
the  creation  of  primary  and  secondary 
areas,  and  paragraphs  (a)  (17)  through 
(22)  are  added  to  provide  specific 
prohibitions  for  failure  to  meet  the 
requirements  of  §  653.22. 

In  §  653.21,  paragraph  (a)  is  revised  to 
substitute  "primary  area"  for  "EEZ"  and 
to  clarify  that  the  quota  is  for  each 
fishing  season. 

Section  653.22  is  reorganized  for 
clarity  and  to  apply  the  prohibition  on 
wastage  of  red  drum  to  all  fisheries. 
Paragraph  (c)  of  the  proposed  rule 
(paragraph  (b)(2)  in  this  final  rule)  is 
revised  to  clarify  that  a  commercial 
vessel  with  an  allowable  bycatch  of  red 
drum  must  have  a  permit  and  that  a 
commercial  vessel  over  the  allowable 
limit  is  considered  as  conducting  a 
directed  commercial  red  drum  fishery. 
Paragraph  (g)  is  removed  as  the 
applicability  of  State  landing  and 
possession  laws  is  covered  in  §  653.3(d). 
Paragraph  (h)  [Reserved]  is  removed. 
Landing  restrictions  will  be  included  in 
paragraph  (b)(1)  when  directed 


commercial  red  drum  fishery  is 
authorized. 

In  §  653.23  paragraph  (a)  is  no  longer 
applicable  and  is  removed  and 
paragraphs  (b)  and  (c)  of  the  proposed 
rule  are  designated  as  (a)  and  (b)  and 
revised  for  clarity. 

In  §  653.24.  paragraph  (d)  is  revised  to 
clarify  that  a  change  in  TAG  will  be  by 
amendment  to  the  FMP  and  paragraph 
(e)  is  revised  to  clarify  that  the 
percentage  of  any  excess  red  drum 
which  may  be  included  in  the  TAG  will 
be  set  by  the  Council  no  more  frequently 
than  annually. 

Classification 

The  Regional  Director  determined  that 
Amendment  1  is  necessary  for  the 
conservation  and  management  of  the 
red  drum  fishery  of  the  Gulf  of  Mexico 
and  that  it  is  consistent  with  the 
Magnuson  Act  and  other  applicable  law. 

The  Council  prepared  an 
environmental  assessment  (EA)  for 
Amendment  1.  The  Assistant 
Administrator  for  Fisheries  concluded 
that  there  will  be  no  significant  impact 
on  the  environment  as  a  result  of  this 
rule.  A  copy  of  the  EA  may  be  obtained 
from  the  Southeast  Region  of  NMFS  (see 
ADDRESS). 

The  Administrator  of  NOAA 
determined  that  this  is  not  a  "major 
rule"  requinng  the  preparation  of  a 
regulatory  impact  analysis  under 
Executive  Order  12291." The 
amendment's  management  measures  are 
designed  to  maintain  the  productivity  of 
each  user  group  to  the  maximum  extent 
possible  while  preventing  overfishing  of 
red  drum  and  restoring  the  red  drum 
stock.  The  major  benefit  of  this  rule  is 
restoration  and  maintenance  of  the  red 
drum  stock. 

The  Council  prepared  a  supplemental 
regulatory  impact  review  (SRIR)  which 
concluded  that  this  rule  will  have  the 
following  economic  effects.  Greater 
long-term  benefits,  in  terms  of  overall 
poundage  produced,  will  result  than 
from  the  other  alternatives.  The  impact 
of  the  prohibition  of  red  drum  harvest 
from  the  secondary  areas  is  expected  to 
be  negligible  since,  historically.  98 
percent  of  recreational  and  commercial 
catch  from  the  EF^  has  been  from  the 
primary  area.  The  impact  of  a  bag  limit 
of  one  fish  and  the  impact  of  prohibiting 
directed  commercial  fishing  for  red 
drum,  continued  in  Amendment  1,  were 
described  in  the  RfR  and  initial 
regulatory  flexibility  analysis  (IRFA).  No 
additional  costs  to  participants  for 
permits  are  anticipated  as  a  result  of  the 
amendment. 

Federal  enforcement  costs  of  the 
regulatory  action  are  not  changed  by  the 
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P'oposed  rule.  Ar.nua!  State 
t.nforcement  costs,  estimated  to  be  as 
high  as  $1  million,  are  anticipated  to  be 
significantly  reduced  by  the  provisions 
which  operate  to  preserve  applicable 
State  landing  and  possession  laws. 

A  copy  of  the  RIR/IRFA  for  the  FMP 
and  SRIR  for  Amendment  1  may  be 
obtained  from  the  Southeast  Region  of 
NMFS  [see  ADDRESS). 

The  General  Counsel  has  certified  to 
the  Chief  Counsel  for  Advocacy,  Small 
Business  Administration,  that  this  rule 
will  not  have  a  significant  economic 
i:npact  on  a  substantial  number  of  small 
entities.  This  is  because  it  will  not 
signficantly  alter  current  fishing 
rractices.  Although  all  present 
participants  in  the  fishery  will  now  be 
required  to  land  red  drum  in 
conformance  with  State  law,  landings 
will  not  be  affected  since  harvesting  will 
be  permitted  in  those  States  (Alabama, 
Mississippi,  Louisiasna)  where  98 
percent  of  the  historical  catch  has 
occurred,  and  fish  can  continue  to  be 
landed  in  accordance  with  State  law. 
The  Council  prepared  an  IRFA  as  part  of 
the  SRIR  which  concluded  that  this 
proposed  rule  will  have  an  insignificant 
effect  on  fishing  entities.  These  effects 
are  included  in  the  SRIR,  which  is 
summarized  above,  The  action  will 
enhance  enforcement  activities  and  will 
provide  benefits  in  the  form  of  an 
improved  resource  and  higher  landings 
in  the  long  term. 

This  rule  does  not  contain  a  collection 
of  information  requirement  subject  to 
the  Paperwork  Reduction  Act.  The 
collection  of  information  requirements 
of  the  FMP  were  approved  under  0MB 
Control  Number  0648-0117. 

The  Council  has  determined  that  this 
rule  will  be  implemented  in  a  manner 
that  is  consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
zone  management  programs  of  Florida. 
Alabama,  Mississippi,  and  Lousiana. 
Texas  does  not  have  an  approved 
coastal  zone  management  program.  This 
determination  was  submitted  for  review 
by  the  responsible  State  agencies  under 
section  307  of  the  Coastal  Zone 
Management  Act.  The  State  agencies  of 
Florida  and  Louisiana  agreed  with  this 
determination.  The  State  agencies  of 
Alabama  and  Mississippi  failed  to 
comment  during  the  statutory  time 
period  and.  accordingly,  concurrence  is 
implied. 

List  of  Subjects  in  50  CFR  Part  653 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 


U?Aed  September  11,  1967. 
Bill  Powell, 

Executive  Director,  Notional  Marine 

Fisheries  Ser\-ice. 

For  reasons  set  forth  in  the  preamble. 
50  CFR  Part  653  is  amended  as  follows: 

PART  653— RED  DRUM  FISHERY  OF 
THE  GULF  OF  MEXICO 

1.  The  authority  citation  for  Part  653 
continues  to  read  as  follows; 

Authority:  16  U.S.C.  1801  et  seq. 

2.  Section  653.1  is  revised  to  read  as 
follows: 

§  653.1    Purpose  and  scope. 

The  purpose  of  this  part  is  to 
implement  the  Fishery  Management 
Plan  for  the  Red  Drum  Fishery'  of  the 
Gulf  of  Mexico  (FMP)  prepared  by  the 
Secretary  of  Commerce  and  amended  by 
the  Gulf  of  Mexico  Fishery  Management 
Council-  The  regulations  in  this  part. 
except  for  §  653.5.  apply  to  fishing  for 
red  drum  by  fishing  vessels  of  the 
United  States  in  the  EEZ  in  the  Gulf  of 
Mexico.  The  reporting  requirements  in 
§  653.5  apply  to  vessels  of  the  United 
States  and  persons  participating  in  the 
fishery  in  both  the  EEZ  end  State 
jurisdictions. 

3.  In  §  653.2.  the  definitions  for 
Commercial  quota  and  .\on-directed 
commercial  red  drum  fishing  (fishery) 
are  removed;  definitions  for  Commercial 
fishing,  Recreational  fishing,  paragraph 
(c)  under  the  definition  !ot  Authorized 
officer.  Directed  Commercial  red  drjm 
fishing  (fisher}},  and  the  telephone 
number  under  Center  Director  are 
revised;  a  phrase  is  added  to  the 
definition  for  Exclusive  economic  zone 
(EEZ)  between  the  words  "means  the" 
and  the  word  "area";  and  new 
definitions  for  Primary  area.  Secondary 
area,  and  Total  allowable  catch  (TACJ 
are  added  in  alphabetical  order  to  read 
as  follows: 

§  653.2    Definitions. 

•  *         •         »         • 

Authorized  officer  means 

•  «        •        •        • 

(c)  Any  officer  designated  by  the  head 
of  any  Federal  or  State  agency  which 
has  entered  into  an  agreement  with  the 
Secretary  and  the  Commandant  of  the 
U.S.  Coast  Guard  to  enforce  the 
provisions  of  the  Magnuson  Act;  or 

•  *         •         *         • 

Center  Director  *  *  *  telephone  305- 
361-1200  *  *  * 

Commercial  fishing  (fishery)  means 
fishing  or  fishing  activities  which  result 
in  the  harvest  of  fish  one  or  more  of 


which  (or  part  thereof]  is  sold,  traded  or 
bartered. 

•  •        «         •         • 

Directed  commercial  red  drum  fishing 
(fishery)  means  any  commercial  fishing 
activity  in  which  the  weight  of  red  drum 
landed  exceeds  five  percent  of  the  total 
weight  of  all  other  fish  on  board. 

Exclusive  economic  zone  (EEZ) 
means  the  zone  established  by 
Presidential  Proclamation  5030.  dated 
March  10, 1983,  and  is  the  area  *  *  * 

•  •         *        *        • 

Primary  area  means  the  EEZ  seaward 
of  the  fishery  jurisdictions  of  Alabam.a. 
Mississippi,  and  Louisiana,  bounded  on 
the  east  by  a  line  directly  south  from  the 
boundary  between  .Alabama  and  Florida 
(87''31.1'  W.  longitude]  to  its  intersection 
with  the  outer  limit  of  the  EEZ.  and 
bounded  on  the  west  by  a  line  beginni.ig 
at  the  boundary  between  Texas  and 
Louisiana  (midpoint  between  the 
gulfward  extension  of  the  Sabine  Pass 
jetties)  to  29'32.1'  .\.  latitude.  93°47.7'  W. 
longitude,  thence  di.'-ectly  south  to  its 
intersection  with  the  outer  limit  of  the 
EEZ. 

*  •  •  •  * 

Recreational  fishing  (fishery)  means 
fishing  or  fishing  activities  which  result 
in  the  harvest  of  fish  none  of  which  (or 
part  thereof)  is  sold,  traded,  or  bartered. 

•  •         •        «         « 

Secondary  areas  means  (a)  the  EEZ 
seaward  of  the  fishery  jurisdiction  of 
Flonda  m  the  Gulf  of  Mexico  and  (b)  the 
EEZ  seaward  of  the  fishery  junsdiction 
of  Texas,  with  boundaries  consistent 
with  the  immediately  adjacent 
boundaries  described  for  the  primary 
area.  For  the  purposes  of  th.s  definition, 
the  eastern  boundar>-  of  the  EEZ  in  the 
Gulf  of  Mexico  is  a  line  from  the  outer 
limit  of  the  EEZ  north  along  BS-QO  VV. 
longitude  to  the  outer  limit  of  the  waters 
of  Florida  off  the  Dry  Tortugas  Islands, 
thence  in  a  clockwise  direction  around 
that  outer  limit  to  24"35'  N.  latitude. 
thence  east  along  24''35'  N.  latitude  to 
the  outer  limit  of  the  waters  of  Flonda 
off  the  Marquesas  Keys. 
«         •        •        •        • 

Total  allowable  catch  (T.AC)  means 
the  maximum  permissible  annual 
harvest  from  the  primary  area  set  from 
within  or  below  the  ABC  range  after 
consideration  of  biological,  economic, 
and  social  factors  and  the  risk  of 
inducing  recruitment  overfishing 
associated  with  that  harvest  level, 

•  •  •  •  ♦ 

4.  In  §  653.3,  paragraph  (b)  is  revised 
and  a  new  paragraph  (d)  is  added  to 
read  as  follows: 
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§  653.3    Relation  to  other  laws. 

•  «  •  •  « 

(bj  Certair.  responsibilities  relating  to 
ddta  collectio.T  and  enforcement  may  be 
performed  by  auSliorized  State 
personnel  under  a  State/Federal 
agreement  for  data  collection  and  a 
tripartite  agreement  am;:.ng  the  State, 
the  U.S.  Coast  Guard,  and  the  Secretary 
for  enforcement. 

•  •  *  •  • 

(d)  A  person  landing  red  drum  from 
the  recreational  fishery  or  from  a 
commercial  fishery,  other  than  a 
directed  red  drum  fishery,  must  comply 
with  the  landing  and  possession  laws  of 
the  State  where  landed. 

5.  In  §  653.4,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  653.4    Permits  and  fees. 

(a)  Applicability.  A  permit  is  required 
for  a  commercial  vessel  fishing  in  the 
EEZ,  other  than  a  shrimp  fishing  vessel, 
to  possess  or  land  red  drum. 

•  •  *  *  * 

6.  In  i  653.5,  paragraph  (b). 
introductory  text,  is  revised  to  read  as 
follows: 

§  653.5    Reporting  requirements. 

•  •  •  •  * 

|b)  Other  commercial  fisheries.  An 
owner  or  operator  of  a  commercial 

fishing  vessel,  other  than  a  shrimp 
fishing  vessel,  which  possesses  or  lands 
red  drum  as  incidental  catch,  if  selected 
by  the  Center  Director,  must 

•  «         •         •         * 

7.  In  §  653.7,  the  word  "or"  at  the  end 
of  paragraph  (a)(15]  is  removed;  the 
period  at  the  end  of  paragraph  (a)(lB)  is 
removed  and  a  semi-colon  is  added  in 
its  place;  paragraphs  (a)(1),  (7).  and  (8) 
are  revised;  and  new  paragraphs  {aJC17) 
through  (22)  are  added  to  read  as 
follows; 

§  653.7    Prohibitions. 


(1)  Retain  or  land  red  drum  in  a 
commercial  fishery,  other  than  the 
shrimp  fishery,  without  a  permit  as 
required  by  §  653.4(a). 
•  •         ■  •         * 

(7)  Retain  on  board  a  vessel  or 
possess  red  drum  m  or  from  the 
secondary  areas  as  specified  in 

§  653.22(a); 

(8)  Retain  on  board  a  vessel  or 
possess  red  drum  in  or  from  the  primary 
area  under  a  quota  specified  in 

§  653, 21(b)  or  (c)  after  such  quota  is 
reached  and  notice  is  published  m 
accordance  with  S  653  23(a); 


(17)  Conduct  a  directed  commercial 
red  drum  fishery  in  the  primary  area  as 
specified  in  §  653.22(b)(1)  and  (2); 

(18)  Retain  on  board  a  vessel  or 
possess  red  drum  in  or  from  the  primary 
area  in  a  recreational  fishery  in  excess 
of  the  bag  limit  specified  in 

§  653.22(b)(3)  or  as  modified  in 
accordance  with  J  653.23(b); 

(19)  Sell,  barter,  or  trade  red  drum 
taken  under  the  bag  limit  specified  in 
§6,53. 22(b)(3) 

(20)  Conduct  fishing  operations  in  a 
way  that  causes  wastage  of  red  drum  as 
specified  in  |  653.22(c); 

(21)  Transfer  at  sea  red  drum 
harvested  fiom  or  possessed  in  the  EEZ 
from  fishing  vessel  to  any  other  vessel 
as  specified  in  §  653.22(d);  or 

(22)  Possess  in  the  EEZ  or  land  red 
drum  from  the  primary  area  without  the 
head  and  fins  intact  as  required  by 

§  653.22(e). 

8.  Section  §  653^1  is  revised  to  read 
as  follows: 

§653.21     Quotas. 

(a)  The  total  allowable  harvest  of  red 
drum  for  the  directed  commercial  red 
dram  fishery  in  the  primary  area  is  zero 
for  each  fishing  season. 

(b)  The  total  allowable  harvest  of  red 
drum  taken  as  incidental  catch  in  other 
commercial  fisheries,  excluding  the 
shrimp  fisherj',  in  the  primary  area  is 
100,000  pounds  for  each  fishing  season. 

(c)  The  total  allowable  harvest  of  red 
drum  taken  as  incidental  catch  in  the 
commercial  shrimp  fisherj'  in  the 
primary  area  is  200,000  pounds  for  each 
fishing  season. 

(d)  The  total  allowable  harvest  of  red 
drum  for  recreational  fishing  in  the 
primary  area  is  325,000  pounds  for  each 
fishing  season. 

(e)  The  TAC  in  the  primary  area  is 
625.000  pounds  for  each  fishing  season. 

9.  Section  §  653.22  is  revised  to  read 
as  follows: 

§  653.22    Harvest  and  landing  limitations. 

(a)  Harvest  from  secondary  areas.  No 
red  drum  may  be  harvested  or 
possessed  in  or  from  the  secondary 
areas.  Red  drum  caught  in  the  secondary 
areas  must  be  released  immediately 
with  a  minimum  of  harm. 

(b)  f{ar\-est  ''rom  the  primary  area — 

(1)  Directed  commercial  red  drum 
fishery.  No  red  drum  may  be  harvested 
from  the  primary-  area  in  the  directed 
commercial  red  drum  fisherj'. 

(2)  Incidental  catch  in  other 
commercial  fisheries.  A  commercial 
vessel  which  fishes  in  the  primary  area 
and  which  takes  red  drum  as  incidental 
catch  may  not  land  red  drum  in  excess 
of  five  percent  of  the  total  weight  of  all 
other  fish  and/or  shrimp  on  board.  A 


commercial  fishing  vessel  which  lands 
red  drum  in  excess  of  this  limitation  will 
be  considered  as  conducting  a  directed 
commercial  red  drum  fishery.  Any 
commercial  vessel  which  takes  red 
drum,  other  than  a  shrimp  fishing  vessel, 
must  have  a  permit  as  required  by 
§  653.4(a). 

(3)  Recreational  bag  limit.  A  person  in 
a  recreational  fishery  may  not  possess 
red  drum  in  or  from  the  primary  area  in 
excess  of  one  red  drum  per  person  per 
trip.  Red  drum  in  excess  of  this  bag  limit 
must  be  released  immediately  with  a 
minimum  of  harm.  Red  drum  harvested 
under  the  bag  limit  may  not  be  sold. 

(c)  Wastage  prohibited.  A  person  or 
vessel  must  conduct  fishing  operations 
in  a  way  that  minimizes  wastage  of  red 
drum.  I 

(d)  Transfer  at  sea.  Red  drum 
harvested  from  or  possessed  in  the  EEZ 
may  not  be  transferred  from  a  fishing 
vessel  to  any  other  vessel. 

(e)  Head  and  fins  intact.  Red  drum 
possessed  in  the  EEZ.  or  harvested  from 
the  primary  area  and  landed,  must  have 
head  and  fins  intact. 

10.  Section  §  653.23  is  revised  to  read 
as  follows: 


§  653.23    Closures. 

(a)  The  Secretary,  by  publication  of  a 
notice  in  the  Federal  Register,  will 
prohibit  the  retention  on  board  or 
landing  of  red  drum  taken  as  incidental 
catch  in  a  commercial  fishery  in  or  from 
the  primary  area  under  a  quota  specified 
in  §  653.2  (b)  or  (c)  for  the  remainder  of  a 
fishing  season  when  the  respective 
quota  for  that  fishery  is  reached  or  is 
projected  to  be  reached. 

(b)  The  Secretary',  by  publication  of  a 
notice  in  the  Federal  Register,  will  set 
the  recreational  bag  limit  specified  in 

§  653.22(b)(3)  at  zero  and  prohibit  further 
retention  on  board  or  landing  of  red 
drum  in  the  recreational  fishery  m  or 
from  the  primary  area  for  the  remainder 
of  a  fishing  season  when  the  quota 
specified  in  §  653.21(d)  is  reached  or  is 
projected  to  be  reached. 

11.  Section  653.24  is  revised  to  read  as 

follows: 

§  653.24     Allowable  catch  and  allocation 
procedures. 

(a)  Prior  to  October  1,  each  year,  the 
Center  Director  w-ill 

(1)  Update  the  stock  assessment  for 
red  drum; 

(2)  Reassess  the  MSY  level; 

(3)  Specify  the  best  estimate  of  the 
standing  stock  and  its  age  composition; 

(4)  Reexamine  and  specify  the  level  of 
offshore  standing  stock  necessary  to 
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optimize  larvnl  recpjifment  to  the 
inshore  fishery; 

(5)  Specify  the  geographical  \  ariations 
in  stock  abundance,  mortality,  juvenile 
escapement,  and  recruUment; 

(6)  Summarize  current  and  historical 
information  on  migratory  movements  of 
the  stock:  and 

(7)  Analyze  social  and  economic  data 
available  in  the  fishery, 

(b)  The  Council  will  appoint  a 
scientific  assessment  group  that  will 
review  the  Center  Director's  reports. 
current  harvest  statistics,  and  economic, 
social,  and  other  relevant  data  and  will 
prepare  a  written  assessment  report  to 
the  Council  specifying  a  range  of  ABC 
for  the  primary  area.  The  report  vv:!l 

fl)  Set  forth  a  risk  analysis  showing 
the  probabilities  of  adversely  impacting 
the  spawning  stock  biomass  (SSB) 
through  fishing  at  each  level  of  ABC  and 
the  economic  and  social  impacts  of 
those  levels; 


(2)  Include  consideration  of  the  fishing 
mortality  rates  relative  to  Fm.s',  and  Fo.i. 
abundance  relative  to  optimu.m  SSB, 
trends  in  recruitment,  and  whether 
overfishing  is  occurring  for  the  stuck  as 

a  whole  or  upon  a  portion  of  the  stock  in 
any  geographical  area; 

(3)  In  specifying  ABC,  separately 
identify  the  quantity  of  the  offshore 
population,  in  excess  of  the  SSB 
necessary  to  optimize  recruitmert.  that 
ma\  be  harvested,  and 

(4)  When  requested  by  the  Council, 
include  information  on  bag  limits,  size 
limits,  specific  gear  harvest  limits,  a.-vi 
other  restrictions  required  to  prevent  a 
user  group  from  exceeding  its  niiui  ci.on 
or  quota  under  a  TAC  specified  by  the 
Council,  along  with  the  economic  and 
social  consequences  of  such  restnctions. 

(c)  The  Council  will  consider  the 
report  and  recommendations  of  the 
scientific  assessment  group  and  relevant 
public  com.ments.  A  public  hearing  will 
be  held  at  the  time  and  place  the 


Council  takes  artior,  np.  ;hp  report. 
Other  public  hi.i.-r.g.'-  ::-,■,:;.  ]f,  ;^r\,:  The 
Council  may  cor.--. t-ne  r:^  Rec  Dr  ..'r, 
Advisorv'  Panel  and  Scientific  and 
Statistical  Committee  to  provide  advice 
before  taking  action. 

(d)  In  specifying  TAC,  the  Council  will 
consider  the  recommendations, 
comments,  and  advice  provided  for  in 
paragraphs  (b)  and  [c]  of  this  section 
and  will  set  TAC  from  wiih.n  or  beio\\ 
the  ABC  range  by  FMi'  amendment, 

(e)  If  an  offshore  population  [above 
<-nrud:  surplus  production!  exceeds  a 
bSH  necessary  to  optimize  recruitment, 
the  percentage  of  the  excess  which  may 
be  included  in  the  TAC  will  be  set  by 
the  Council  periodically  but  no  more 
frequently  than  annually, 

(f)  The  Council  will  make  changes  in 
use  group  allocations  for  the  primary 
area,  if  any,  by  FMP  amendment. 

[PR  Doc.  87-21388  Filed  &-14-87;  8:45  amj 
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Proposed  Rules 


Federal   Register 

Vol.  52.  No.  179 

Wednesday,  September  16.  1987 


This   section   of   the   FEDERAL   REGISTER 
contains   notices  to   the   public  of  the 
proposed   issuance  of   rules   and 
regulations.   The  purpose   of  these   notices 
IS   to  give   interested   persons  an 
opportunity   to   participate   in   the   rule 
making   pnor   to   the   adoption   of   the   final 
njles- 

DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  9 

[Notice  No.  639] 

Wild  Horse  Valley  Viticultural  Area; 
California 

agency:  Bureau  of  Alcohol,  Tobacco 

and  Firearms,  Treasury. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  Bureau  of  Alcohol, 
Tobacco  and  Firearms  (.'XTF),  is 
considermg  the  establishment  of  a 
viticultural  area  in  the  mountains 
between  Napa  and  Solano  Counties, 
California,  to  be  known  as  Wild  Horse 
Valley.  The  proposed  viticultural  area  is 
located  just  five  miles  east  of  the  City  of 
Napa.  It  contains  vineyards  in  both 
Napa  and  Solano  Counties.  The  petition 
was  submitted  by  John  Newmeyer  of 
Napa  and  four  other  interested  persons. 
ATF  believes  that  the  establishment  of 
viticultural  areas  and  the  subsequent 
use  of  viticultural  area  names  as 
appellations  of  origin  in  wine  labeling 
and  advertising  will  help  consumers 
identify  the  wines  they  may  purchase. 
The  establishm.ent  of  viticultural  areas 
also  allows  wineries  to  further  specify 
the  origin  of  wines  they  offer  for  sale  to 
the  public. 

DATE:  Written  comments  must  be 
received  by  November  2,  1987. 
ADDRESS:  Send  written  comments  to: 
Chief,  FAA.  Wine  and  Beer  Branch, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  P.O.  Box  385,  Washington,  DC, 
2fK>44-0385  (Notice  No,  639)  Copies  of 
the  petition,  the  proposed  regulations, 
the  appropriate  maps,  and  written 
comments  will  be  available  for  public 
inspection  during  normal  business  hours 
at:  ATF  Reading  Room,  Office  of  Public 
Affairs  and  Disclosure.  Room  4412.  Ariel 
Rios  Federal  Building.  1200 
Pennsvlvania  Avenue  NW.,  Washington, 
DC. 


FOR  FURTHER  INFORMATION  CONTACT: 

Edward  A.  Reisman.  FAA,  Wine  and 
Beer  Brunch,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Ariel  Rios 
Federal  Building,  1200  Pennsylvania 
Avenue  NW.,  Washington,  DC  20226 
(202-566-7626). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  23, 1978,  ATF  published 
Treasury  Decision  ATF-53  (43  FR  37672, 
54624)  revising  regulations  in  27  CFR. 
Part  4.  These  regulations  allow  the 
establishment  of  definite  viticultural 
areas. 

On  October  2, 1979,  ATF  published 
Treasury  Decision  ATF-60  (44  FR  56692] 
w^hich  added  a  new  Part  9  to  27  CFR, 
providing  for  the  listing  of  approved 
American  viticultural  areas,  the  names 
of  which  may  be  used  as  appellations  of 
origin. 

Section  4.25a(e)(l),  Title  27,  CFR. 
defines  an  American  viticultural  area  as 
a  delimited  grape-growing  region 
distinguised  by  geographical  features, 
the  boundaries  of  which  have  been 
delineated  in  Subpart  C  of  Part  9. 
Section  4.25a(e](2),  outlines  the 
procedure  for  proposing  an  American 
viticultural  area.  Any  interested  person 
may  petition  ATF  to  establish  a  grape- 
growing  region  as  a  viticultural  area. 
The  petition  should  include — 

(a)  Evidence  that  the  name  of  the 
proposed  viticultural  area  is  locally 
and/or  nationally  known  as  referring  to 
the  area  specified  in  the  petition: 

(b)  Historical  or  current  evidence  that 
the  boundaries  of  the  viticultural  area 
are  as  specified  in  the  petition; 

(c)  Evidence  relating  to  the 
geographical  characteristics  (climate, 
soil,  elevation,  physical  features,  etc.) 
which  distinguish  the  viticultural 
features  of  the  proposed  area  from 
surrounding  areas; 

(d)  A  description  of  the  specific 
boundaries  of  the  viticultural  area; 
based  on  features  which  can  be  found 
on  United  States  Geological  Survey 
(U.S.G.S.)  maps  of  the  largest  applicable 
scale;  and 

(e)  A  copy  of  the  appropriate  U.S.G.S. 
maps  with  the  boundaries  prominently 
marked. 

Petition  I 

ATF  has  received  a  petition  proposing 
a  viticultural  area  encompassing  a 
valley  near  Napa,  California, 


approximately  five  and  one-third  miles 
long  and  one  and  two-thirds  miles 
across  at  its  widest  point.  The  total  area 
of  the  proposed  viticultural  area  is  3,300 
acres  or  5.16  square  miles.  Currently 
there  are  seventy-three  acres  of 
winegrapes  in  the  proposed  Wild  Jlorse 
Valley  viticultural  area.  According  to 
the  petitioner,  recent  studies  of  other 
sites  in  the  area  indicate  the  feasibility 
of  more  than  tripling  the  num.ber  of 
acres  planted  to  winegrapes.  and 
additional  plantings  are  being 
considered.  There  are  currently  no 
bonded  wineries  in  the  proposed 
viticultural  area,  but  two  small  wineries 
are  planned.  According  to  the  petitioner, 
the  first  winery  will  begin  operation  for 
the  crush  of  1987  or  1988. 

The  petitioner  claims  that  because  of 
its  proximity  to  San  Francisco  Bay  and 
its  elevation,  the  viticultural  conditions 
in  Wild  Horse  Valley  are  different  from 
grape-growing  conditions  in  other 
valleys  in  the  eastern  coast  ranges  of 
Napa  County,  such  as  Wooden,  Cordon, 
Pope,  Foss  and  Chiles  Valleys,  which 
tend  to  be  more  continental  in  climate, 
as  well  as  more  fertile.  The  petitioner 
claims  that  Wild  Horse  Valley's  soils, 
climate,  and  elevations  are  also 
different  from  the  nearby  Green  Valley 
in  Solano  County  (known  as  Solano 
County  Green  Valley)  and  the  adjacent 
Coombsville  area  of  Napa  Valley. 
According  to  the  petitioner,  the  long 
growing  season  of  the  proposed  Wild 
Horse  Valley,  its  rocky  soil,  and  windy 
conditions  produce  grapes  that  are  well- 
suited  to  winemaking. 

Location  Compared  To  American 
Viticultural  Areas 

The  proposed  viticultural  area  is 
within  the  North  Coast  viticultural  area. 
The  proposed  area  partially  overlaps  the 
Napa  Valley  and  Solano  County  Green 
Valley  viticultural  areas.  The  Suisin 
Valley  viticultural  area  is  approximately 
2.5  miles  east  of  the  proposed  Wild 
Horse  Valley.  It  is  separated  from  the 
proposed  viticultural  area  only  by  the 
Solano  County  Green  Valley  viticultural 
area. 

Evidence  of  Name 

According  to  the  petitioner,  the  name 
Wild  Horse  Valley  is  well  documented. 
The  petitioner  provided  references  to 
books  identifying  the  area  as  Wild 
Horse  Valley  as  early  as  1866. 
According  to  early  accounts,  wild  horses 
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roamed  the  area  dunng  that  period,  thus 
the  intriguing  name  Wild  Horse  Valley 
was  coined. 

Today,  the  name  Wild  Horse  Valley  is 
found  on  U.S.G.S.  maps  and  on  Napa 
County  road  maps.  One  of  the  two  roads 
leading  to  the  valley  is  named  "Wild 
Horse  Valley  Road,"  and  a  creek 
flowing  from  the  southeast  portion  of  the 
valley  into  Solano  County  Green  Valley, 
is  named  "Wild  Horse  Creek." 
According  to  the  petitioner,  the  large, 
locally  known  horse  ranch  and 
equestrian  center.  Wild  Horse  Valley 
Ranch,  located  at  the  north  end  of  the 
valley,  has  given  the  name  ample 
publicity  in  recent  years. 

The  petitioner  claims  that  the  first 
vineyard  used  for  wine  production  in 
Wild  Horse  Valley  was  that  of  Joseph 
Vorbe  who  in  1881  had  50  acres.  The 
wine  historian,  William  F.  Heintz, 
published  a  report  entitled,  "Wild  Horse 
Valley's  ViticuJtural  History."  Part  of  the 
report  includes  a  transcript  of  an 
interview  with  a  long  time  .N'apa 
resident  conducted  by  Mr.  Heint2  on 
July  28, 1986.  The  transcript  of  the 
interview  was  included  with  the 
petition.  The  interview  describes  the 
historical  use  of  the  name  Wild  Horse 
Valley,  as  well  as  its  viticultural 
significance. 

Evidence  of  Boundaries 

According  to  the  petitioner,  the 
boundaries  of  the  Wild  Horse  Valley  are 
defined  by  the  natural  terrain  of  the 
area.  This  hilly  upland  valley  is  rimmed 
by  higher  peaks  on  all  sides.  In  its  center 
are  two  large  man-made  lakes  which 
supply  wafer  to  the  City  of  Vallejo.  To 
the  west,  south,  and  southeast, 
mountainous  terrain  soon  gives  way  to 
alluvial  plains.  To  the  north  and 
northeast  the  terrain  is  ruggedly 
mountainous. 

¥oT  ease  of  definition,  the  petitioner 
drew  the  boundary  of  the  proposed 
viticultural  area  with  straight  lines  for 
the  most  part,  connecting  prominent 
peaks  surrounding  the  valley.  According 
to  the  petitioner,  this  approximation  is 
quite  accurate,  enclosing  the  area  which 
has  been  historically  known  as  Wild 
Horse  Valley. 

Geographical  Evidence 

Climate  and  Elevation 

The  petitioner  claims  that  the  valleys 
in  the  coast  ranges  east  of  Napa  Valley 
generally  tend  to  have  a  drier,  more 
continental  climate  than  the  Napa 
Valley  floor  and  vineyard  sites  in  the 
mountains  to  the  west.  Many  factors, 
including  distance  from  sources  of 
marine  air,  sunny  exposure,  and  heat- 
absorbing  rocky  outcroppings. 


contribute  to  warmer  summertime 
temperatures.  The  petitioner  believes 
that  because  of  its  location.  Wild  Horse 
Valley  is  an  exception  to  this 
generalization. 

The  petitioner  states  that  the  area  of 
southern  Napa  Valley  and  Wild  Horse 
Valley  have  lower  annual  temperatures 
and  smaller  annual  temperature  ranges 
as  compared  with  the  northern  Napa 
Valley  and  most  of  the  eastern  Coast 
Ranges  of  Napa  County,  which  have 
higher  annual  temperatures  and  larger 
annual  temperature  ranges. 

According  to  the  petitioner.  Wiid 
Horse  Valley's  southerly  location  near 
San  Pablo  and  Suisun  Bays  expose  it  to 
cool  westeriy  winds  blowing  in  from  the 
ocean  and  the  bay.  especially  in  spring 
and  summer.  The  petitioner  claims  that 
its  proximity  to  the  Carquinez  Straits 
and  its  unprotected  position  rising  out  of 
bayshore  fiatlands  on  two  sides  make 
Wild  Horse  Valley  an  unusually  windy 
location.  The  California  Energy 
Commission  Wind  Resource  Map 
(submitted  by  the  petitioner)  depicts 
Wild  Horse  Valley  to  be  on  the  edge  of  a 
zone  where  wind  speeds  average  eleven 
to  fourteen  miles  per  hour.  According  to 
the  petitioner,  the  effect  of  its  windy 
location  is  enhanced  by  its  elevation. 
Diurnal  local  winds  created  by  the  sun's 
warming  of  the  ground  tend  to  flow 
upslope  or  upcanyon  during  the  day. 
This  air  movement  combines  with  the 
marine  breezes  blowing  in  the  same 
direction  to  make  Wild  Horse  Valley 
windier  than  the  lower  elevation  of  the 
Coombsvilie  district  of  N'apa  Valley  to 
the  west,  and  the  more  inland  coast 
range  mountains  and  valleys  to  the 
north,  and  the  more  sheltered  Solano 
County  Green  Valley  viticultural  area. 
Generally  speaking,  those  surrounding 
areas  have  wind  speeds  averaging  less 
than  eleven  miles  per  hour. 

The  petitioner  contends  that  the 
proposed  viticultural  area  also  enjoys 
longer  hours  of  sunlight  than 
Coombsvilie  and  Green  Valley.  The 
petitioner  says  that  summer  fogs  that 
blanket  the  lower  elevations  in  the 
evening  and  early  morning  often  stop 
below  the  altitude  of  Wild  Horse  Valley. 
Early  mornings  in  the  Wild  Horse  Valley 
are  clear  and  bright.  Around  nine  in  the 
morning  the  fog  will  sometimes  rise 
briefly  into  the  valley  as  it  warms  and 
dissipates.  In  spite  of  the  longer  period 
of  daylight.  Wild  Horse  Valley's 
customary  cool  wands  keep  afternoon 
temperatures  low.  A  thermograph  study 
done  in  1965  at  the  ranch  of  James 
Birkmyer  in  the  north  end  of  the  valley 
indicated  that  this  site  has  a  Region  I 
climate  (less  than  2.500  degree  days)  as 
classified  by  the  University  of  CaUfomia 
at  Davis  system  of  heat  summation. 


According  to  the  petitioner,  the 
experience  of  growers  in  Wild  Horse 
Valley  confirms  that  the  growing  season 
climate  is  cool.  James  Birkmyers 
twenty-two  year  old  plot  of 
Johannisberg  Riesling  on  his  ranch  in  the 
proposed  viticultural  area  consistently 
ripens  late  with  high  acid  levels  at  the 
end  of  September  or  beginning  of 
October.  The  petitioner  claims  the 
climate  of  the  proposed  Wild  Horse 
Valley  viticultural  area  and  the 
overiapping  Solano  County  Green 
Valley  are  different.  Available 
thermograph  studies  (19"3-741  of  Solano 
County  Green  Valley,  places  the  climate 
in  mid-Region  III.  In  contrast,  available 
thermograph  data  (1965),  places  Wild 
Horse  Valley's  climate  in  Region  1. 
Solano  County  Green  Valley  is  more 
sheltered  and  on  the  average,  warmer 
than  Wild  Horse  Valley.  This  is  in  part 
due  to  the  simple  difference  in  elevation. 
When  air  rises,  in  general  it  expands 
and  cools  at  the  rate  of  about  five  and 
one-half  degrees  Fahrenheit  per 
thousand  feet. 

The  elevation  of  the  proposed 
viticultural  area  is  generally  higher  than 
the  surrounding  valleys.  Wild  Horse 
Valley's  elevation  ranges  from  1,000  to 
2,000  feet  above  sea  level. 

Many  areas  of  Solano  County  Green 
Valley  have  much  lower  elevations  than 
the  proposed  area  ranging  from  400  to 
800  feet  above  sea  level.  Because  of  the 
difference  in  elevation,  fog  is  more 
prevalent  in  Solano  County  Green 
Valley  than  in  Wild  Horse' Valley.  The 
average  annual  rainfall  m  Solano 
County  Green  Valley  is  twenty  to 
twenty-five  inches  per  year.  Over  the 
last  twenty  years  the  rainfall  in  Wild 
Horse  Valley  has  averaged  thirty-two 
inches  per  year. 

SoiJs 

The  soils  in  Wild  Horse  Valley  also 
set  it  apart  from  neighboring  vineyard 
districts.  The  soils  in  Wild  Horse  Valley 
are  primarily  skailow.  well-drained, 
sloping  stony  loams  of  the  Hambright- 
Toomes  association  found  only  in 
mountainous  uplands.  Specific  soil  types 
include  Hambright.  Toomes,  Gilroy, 
Coombs,  Sobrante  and  Trimmer  loams. 
Vineyards  in  Wild  Horse  Valley  have 
been  established  on  Hambright  and 
Trimmer  soils.  The  petitioner's  reseach 
has  established  that  Wild  Horse  Valley 
has  the  only  vineyard  planted  on 
Trimmer  soil  in  either  Napa  or  Solano 
Counties.  The  soil  in  the  overlapping 
Solano  County  Green  Valley  is  primarily 
Conejo  clay  loam,  a  nearly  level,  deep, 
fine-textured  alluvia!  soil  found  only  at 
low  elevations.  Soil  in  the  nearby 
Coombsvilie  district  of  Napa  Valley 
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immediately  west  of  Wild  Horse  Valley 
consists  of  Coombs  loam  with  areas  of 
Kidd.  Haire.  Forward,  and  Sobrante 
soils.  The  soils  found  in  other  Napa 
County  grape-growing  areas  to  the  north 
and  east  are  primarily  Yolo  loam, 
Pleasanton  loam.  Diablo  clay  and 
Millsholm  loam  in  the  Cappel  Valley.  In 
Foss  Valley  they  consist  of  Maxwell 
clay.  Bale  clay  loam  and  Aiken  loam.  In 
Gordon  Valley  they  are  mostly  Bale  clay 
loam,  Cole  silt  loam,  Yolo  loam  and 
Bressa-Dibble  complex.  In  the  Wooden 
Valley  they  mostly  are  Bale  clay  loam. 
Sobrante  loam.  Cole  silt  loam.  Hair  clay 
loam,  Diablo  clay.  Clear  Lake  clay, 
Bressa-Dibble  complex.  In  Chiles  Valley 
they  are  primarily  Pleasanton  loam, 
Perkins  gravelly  loam.  Henneke  gravelly 
loam,  Tehema  silt  loam.  Maxwell  clay, 
and  Bressa-Dibble  complex.  In  Pope 
Valley  the  soils  consist  primarily  of 
Pleasanton  loam,  Perkins  gravelly  loam. 
Henneke  gravelly  loam.  Tehema  silt 
loam.  Maxwell  clay  and  Bressa-Dibble 
complex. 

Conclusion 

The  petitioner  believes  that  the  Wild 
Horse  Valley  is  a  unique  and  distinctive 
grape-growing  area.  Flistorically 
considered  a  "tributary"  of  the  Napa 
Valley,  it  has  again  earned  a  reputation 
m  modem  times  for  producing  quality 
winegrapes.  However,  this  smgle 
geographical  area  has  lost  its  historic 
identity,  because  it  is  split  by  the 
political  boundary  between  two 
counties  (Napa  and  Solano)  into  two 
separate  viticultural  areas.  The 
petitioner  believes  Wild  Horse  Valley's 
establishment  as  an  American 
viticultural  area  and  subsequent  use  as 
an  appellation  on  wine  labels  will 
enable  this  small  area  to  preserve  its 
heritage  as  an  established  grape- 
growing  and  wine  producing  region. 
Based  on  the  petitioner's  evidence 
provided  in  this  notice,  it  is  the 
petitioner's  opinion  that  the  proposed 
Wild  Horse  Valley  viticultural  area 
defines  a  region  with  unique  climate  and 
growing  conditions  different  from  the 
surrounding  areas. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  flexibiii'y  analysis  (5 
use.  603.  604)  are  not  applicable  to  this 
notice  of  proposed  rulemaking  because 
the  proposal  is  not  expected:  (1)  To  have 
significant  secondary  or  incidental 
effects  on  a  substantial  number  of  small 
entities;  or  (2)  to  impose,  or  otherwise 
cause  a  significant  increase  in  the 
reporting,  recordkeeping,  or  other 
compliance  burdens  on  a  substantial 
number  of  small  entities. 


Accordingly,  it  is  hereby  certified 
under  the  provisions  of  section  3  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  that  the  notice  of  proposed 
rulemaking,  if  promulgated  as  a  final 
rule,  will  not  have  a  significant 
economic  impact  nor  compliance 
burdens  on  a  substantial  number  of 
small  entities 

Executive  Order  12291 

It  has  been  determined  that  this 
proposed  rulemaking  is  not  classified  as 
a  "major  rule"  within  the  meaning  of 
Executive  Order  12291.  46  FR  13193 
(1981),  because  it  will  not  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  it  will  not  result  in  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies  or  geographical  regions;  and  it 
will  not  have  significant  adverse  affects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L.  96-511.  44 
U.S.C.  Chapter  34.  and  its  implementing 
regulations.  5  CFR  Part  1320.  do  not 
apply  to  this  notice  because  no 
requirements  to  collect  information  are 
proposed. 

Public  Participation — Written  Comments 

ATF  requests  comments  from  all 
interested  persons  concerning  this 
proposed  viticultural  area.  The 
document  proposes  possible  boundaries 
for  the  viticultural  area  named  "Wild 
Horse  Valley."  However,  comments 
concerning  other  possible  boundaries  or 
names  for  this  viticultural  area  will  be 
given  full  consideration. 

Comments  received  on  or  before  the 
closing  date  will  be  carefully 
considered.  Comments  received  after 
that  date  will  be  given  the  same 
consideration  if  it  is  practical  to  do  so. 
but  assurance  of  consideration  cannot 
be  given  except  as  to  comments 
received  on  or  before  the  closing  date, 
ATF  will  not  recognize  any  material  in 
comments  as  confidential.  Comments 
may  be  disclosed  to  the  public.  Any 
material  which  the  commenter  considers 
to  be  confidential  or  inappropriate  for 
disclosure  to  the  public  should  not  be 
included  in  the  comments.  The  name  of 
the  person  submitting  a  comment  is  not 
exempt  from  disclosure. 

Any  interested  person  who  desires  an 
opportunity  to  comment  orally  at  a 
public  hearing  on  these  proposed 


regulations  should  submit  his  or  her 
request  in  writing,  to  the  Director  within 
the  45-day  comment  period.  The 
Director,  however,  reserves  the  right  to 
determine,  in  light  of  all  circumstances, 
whether  a  public  hearing  will  be  held. 

Drafting  Information 

The  principal  author  of  this  document 
is  Edward  A.  Reisman.  FAA.  Wine  and 
Beer  Branch.  Bureau  of  Alcohol, 
Tobacco  and  Firearms. 

List  of  Subjects  in  27  CFR  Part  9 

Administrative  practices  and 
procedures.  Viticultural  areas. 
Consumer  protection.  Wine. 

Authority  and  Issuance 

27  CFR  Part  9 — American  viticultural 
areas,  is  amended  as  follows: 

PART  9— [AMENDED] 

Paragraph  1.  The  authority  citation  for 
Part  9  continues  to  read  as  follows: 
Authority:  27  U.S.C.  205. 

Par.  2.  The  table  of  contents  in  27  CFR 
Part  9,  Subpart  C,  is  am.ended  to  add  the 
title  of  §  9.124  to  read  as  follows: 

Subpart  C— Approved  American  Viticultural 
Areas 

Sec. 

***** 

9.124    Wild  Horse  Valley. 

Par.  3.  Subpart  C  is  amended  by 
adding  §  9.124  to  read  as  follows: 

Subpart  C— Approved  American 
Viticultural  Areas 

§9.124    Wild  Horse  Valley. 

(a)  Name.  The  name  of  the  viticultural 
area  described  in  this  section  is  "Wild 
Horse  Valley." 

(b)  Approved  map.  The  appropriate 
map  for  determining  the  boundaries  of 
the  "Wild  Horse  Valley"  viticultural 
area  is  one  U.S.G.S.  Quadrangle  (7.5 
Minute  Series)  map.  It  is  titled  Mt. 
George,  California  (1951),  photorevised 
1968. 

(c)  Boundaries.  The  boundaries  of  the 
proposed  Wild  Horse  Valley  viticultural 
area  (in  Napa  and  Solano  Counties)  are 
as  follows: 

(1)  The  beginning  point  is  on  the 
section  line  boundary  between  section 
33,  Range  3  West.  Township  6  North  and 
section  4.  Range  3  West.  Township  5 
North.  Mount  Diablo  Range  and 
Meridian,  marked  with  an  elevation  of 
1,731  feet,  which  is  a  northwest  corner 
in  the  boundary  between  Napa  and 
Solano  Counties. 

(2)  From  the  beginning  point,  the 
boundary  runs  in  a  north-northeasterly 
direction  approximately  .9  mile  to  the 
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summit  of  an  unnamed  hill  having  a 
markeri  elevaticn  of  1.804  feet. 

(3)  Then  northeasterly  approximately 
.7  mile  !o  the  summit  of  an  unnamed  hill 
having  a  marked  elevation  of  1,824  feet: 

(4)  Then  south-southeasterly 
approximately  .6  mile  to  the  summit  of 
an  unnamed  hill  havirig  a  marked 
elevation  of  1,86G  feef; 

(5)  Ttien  south-southeasterly 
approximately  .5  mile  to  the  summit  of 
an  unnamed  hill  having  a  marked 
elevation  of  2,062  fjet: 

(6)  Then  southerly  approximately  .7 
mile  to  the  summit  of  an  unnamed  hill 
having  a  marked  elevation  of  2,137  feet; 

(7)  Then  south-scutheasterly 
approximately  .4  m.ile  to  the  summit  of 
an  unnamed  hill  having  a  marked 
elevation  of  1,894  feet: 

(8)  Then  southerly  approximately  2.3 
miles  to  the  midpoint  of  the  section  line 
boundary  between  sections  15  and  22, 
Township  5  North,  Range  3  West,  Mount 
Diablo  Range  and  Meridian; 

(9)  Then  southwesterly  approximately 
1.3  miles  to  the  summit  of  an  unnamed 
hill  having  a  marked  elevation  of  1,593 
feet; 

(10)  Then  west-nor!hwesterly 
approximately  1.2  miles  to  the  summit  of 
an  unnamed  hill,  on  the  Napa/Solano 
County  boundary,  having  a  marked 
elevation  of  1,686  feet: 

(11)  Then  north-northeasterly 
approximately  1.5  miles  to  the  summit  of 
an  unnamed  hill  having  a  marked 
elevation  of  1,351  feet; 

(12)  Then  north-northeasterly 
approximately  1.2  miles  to  the  summit  of 
an  unnamed  hill  having  a  marked 
elevation  of  1,480  feet;  and 

(13)  Then  north-northwesterly 
approximately  1.0  mile  to  the  point  of 
beginning. 

Approved:  August  31,  1987. 
Stephen  E.  Higgins, 
Director. 

(FR  Doc.  87-21141  Filed  9-1S-87;  8:45  am) 
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27  CFR  Part  9 

[Notice  No.  641] 

Cayuga  Lake  Viticultural  Area 

agency:  Bureau  of  Alcohol.  Tobacco 
and  Firearms  (ATF),  Department  of  the 
Treasury'. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  The  Bureau  of  Alcohol. 
Tobacco  and  Firearms  (ATF)  is 
considering  the  establishment  of  a 
viticultural  area  in  New  York  State, 
within  the  counties  of  Seneca, 
Tompkins,  and  Cayuga,  to  be  known  as 


"Cayuga  Lake."  This  proposal  is  the 
result  of  a  petition  submitted  by  Douglas 
and  Susanna  Krapp  (Knapp  Fa.'ms,  Inc.) 
and  Robert  Plane  (Plane's  Caj-uga 
Vineyard,  Inc.),  whose  wineries  are 
located  within  the  proposed  area.  ATF 
believes  that  the  establishment  of 
viticultural  areas  and  the  subsequent 
use  of  viticultural  area  names  as 
appellations  of  origin  in  wine  labeling 
and  advertising  will  help  consumers 
identify  the  wines  they  purchase. 
DATE:  Written  comments  must  be 
received  on  or  before  October  16. 1987. 
ADDRESS:  Send  written  comments  to: 
Chief.  F.AA.  Wine  and  Beer  Branch, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms.  P.O.  Box  385.  Washinpton,  DC 
20044-0385,  Afn:  Notice  No,  641. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  P.  Ficaretta,  F.\A,  Wine  and  Beer 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Ariel  Rios  Federal  Building. 
1200  Pennsylvania  Avenue  .NW., 
Washington,  DC  20226  (202-566-7626). 
SUPPLEMENTARY  INFORMATION: 
Background 

On  August  23. 1978,  ATF  published 
Treasury  Decision  ATF-53  (43  FR  37672. 
54624)  revising  regulations  in  27  CFR 
Part  4.  These  regulations  allow  the 
establishment  of  definite  viticultural 
areas.  The  regulations  also  allow  the 
name  of  an  approved  viticultural  area  to 
be  used  as  an  appellation  of  origin  on 
wine  labels  and  in  wine  advertisements. 

On  October  2, 1979,  ATF  published 
Treasury  Decision  ATF-60  (44  FR  56692) 
which  added  a  new  Part  9  to  27  CFR, 
providing  for  the  listing  of  approved 
American  viticultural  areas,  the  names 
of  which  may  be  used  as  an  appellation 
of  origin. 

Section  4.25a(e)(l).  Title  27,  CFR. 
defines  an  American  viticultural  area  as 
a  delimited  grape-growing  region 
distinguishable  by  geographical 
features,  the  boundanes  of  which  have 
been  delineated  in  Subpart  C  of  Part  9. 
Section  4.25a[e)(2)  outlines  the 
procedure  for  proposing  an  American 
viticultural  area.  .Any  interested  person 
may  petition  ATF  to  establish  a  grape- 
growing  region  as  a  viticultural  area. 
The  petition  should  include — 

(a)  Evidence  that  the  name  of  the 
proposed  viticultural  area  is  locally 
and/or  nationally  known  as  referring  to 
the  area  specified  in  the  petition; 

(b)  Historical  or  current  evidence  that 
the  boundaries  of  the  viticultural  area 
are  as  specified  in  the  petition; 

(c)  Evidence  relating  to  the 
geographical  characteristics  (climate. 
soil,  elevation,  physical  features,  etc.) 
which  distinguish  the  viticultural 


features  of  the  proposed  area  from 
surrounding  areas: 

(d)  A  description  of  the  specific 
boundaries  of  the  viticultural  area, 
based  on  features  which  can  be  found 
on  United  States  Geological  Survey 
(U.S.G.S.)  maps  of  the  largest  applicable 
scale:  and 

(e)  A  copy  of  the  appropriate  U.S.G.S. 
map  with  the  boundaries  prominently 
marked. 

Petition 

ATF  has  received  a  petition  proposing 
a  viticultural  area  in  New  York  State. 
surrounding  and  adjacent  to  Cayuga 
Lake,  within  the  counties  of  Seneca. 
Tompkins,  and  Cayuga,  to  be  known  as 
"Cayuga  Lake."  The  proposed  area, 
located  north  of  the  city  of  Ithaca, 
between  Senera  Lake  and  Ov.asco 
Lake,  includes  eight  bonded  wineries 
and  18  vineyards,  with  approximately 
460  acres  of  grapes.  Further,  the 
proposed  area  is  situated  within  the 
approved  Finger  Lakes  viticultural  area. 

According  to  the  petitioners,  historical 
and  current  evidence  regarding  the 
name  as  well  as  the  boundaries  of  the 
proposed  area  include  the  following: 

(a)  The  body  of  water  called  Cayuga 
Lake  received  its  name  from  the  Cayuga 
Indians,  who  onginally  inhabited  the 
region  bordering  the  lake. 

(b)  The  name  figures  prominently  in 
identifying  the  area  in  the  diaries  of 
General  Sullivan  during  his  campaign  to 
open  land  in  upstate  .New  York  to 
settlers  in  the  1700s. 

(c)  Cayuga  Lake  is  the  name  used  by 
the  first  permanent  settlers  in  Seneca 
County  in  1789.  and  has  remained  the 
same  to  the  present  time. 

(d)  The  large  state  park  located  in  the 
northern  section  of  the  proposed 
viticultural  area  is  named  Cayuga  Lake 
State  Park. 

(e)  State  Route  89,  which  runs  the 
length  of  the  proposed  viticultural  area, 
is  also  known  as  Cayuga  Lake 
Boulevard. 

Geographical  features  of  the  proposed 
Cayuga  Lake  viticultural  area  include 
the  following: 

(a)  Bedrock  of  different  kinds  is  the 
main  source  of  soil  material  in  .New 
York  State.  Within  the  proposed  Cayuga 
Lake  viticultural  area,  the  bedrock  is 
predominantly  shale.  To  the  north  of  the 
proposed  area,  it  is  alternating 
limestone  and  slate  formations,  and  to 
the  south,  it  is  interbedded  sandstone 
and  shale. 

(b)  The  maximum  elevation  within  the 
proposed  area  is  no  more  than  800  feet 
above  the  surface  of  Cayuga  Lake.  The 
elevation  of  the  areas  to  the  east,  west. 


and  south  of  the  proposed  area, 
however,  is  1,000-2,000  feet. 

(c)  The  Cayuga  Lake  basin  is  one  of 
two  major  land  formations  in  the  Finger 
Lakes  that  resulted  from  glacial  activity 
in  the  Pleistocene  epoch.  As  consistently 
stated  in  O.D.  von  Engeln's  The  Finder 
Lakes  Region:  Its  Ongin  and  \'uture, 
The  Cayuga  Lake  basin  is  separated 
from  the  second  major  basin,  Seneca 
Lake  (west  of  Cayuga  Lake),  by  both 
topography  and  soil  type, 

(d)  The  micro-climate  of  the  proposed 
viticultural  area  is  created  by  both 
Cayuga  Lake  and  its  adjacent  hills.  This 
is  discussed  in  an  article  that  appeared 
in  the  July  1986  issue  of  Geographical 
Review,  entitled  "Vines,  Wines,  and 
Regional  Identity  in  the  Finger  Lakes 
Region."  As  mentioned  in  the  article, 
due  to  the  cold  air  drainage  down  the 
valley  slopes  in  summer,  and  the  release 
of  heat  stored  in  Cayuga  Lake,  the  risk 
of  an  early  frost  is  reduced.  This  results 
in  an  extended  grow  ing  season  on  the 
slopes,  from  an  average  of  145  days  for 
much  of  the  Finger  Lakes  region,  to 
between  165  and  170  days  for  the 
proposed  viticultural  area. 

(e)  The  moderating  effects  of  Cayuga 
Lake  and  its  adjacent  hills  have  resulted 
in  the  proposed  viticultural  area  having 
an  extended  heat  summation  period, 
from  2,200-2,300  degree  days  for  much  of 
the  Finger  Lakes  area,  to  2.400-2.500 
degree  days  for  the  proposed  viticultrual 
area. 

Boundaries  of  the  Area 

The  boundaries  of  the  proposed 
Ciiyuga  Lake  viticultural  area  may  be 
found  on  one  United  States  Geological 
Survey  (U.S.G.S.)  map  (Elmira,  New- 
York;  Pennsylvania).  The  boundaries,  as 
referred  to  in  the  petition,  are  described 
in  §  9.123. 

Regulatorv  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  initial  and 
final  regulatory  flexibility  analysis  [5 
U.S.C.  603,  604)  are  not  applicable  to  this 
notice  of  proposed  rulemaking  because 
the  proposal  is  not  expected  (1)  to  have 
significant  secondary  or  incidental 
effects  on  a  substantial  number  of  small 
entities;  nor  (2)  to  impose,  nor  otherwise 
cause,  a  significant  increase  in  the 
reporting,  recordkeeping,  or  other 
compliance  burdens  on  a  substantial 
number  of  small  entities. 

Accordingly,  it  is  hereby  certified 
under  the  provisions  of  section  3  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b]),  that  this  notice  of  proposed 
nilemaking,  if  promulgated  as  a  final 
rule,  will  not  have  a  significant 
economic  impact  nor  compliance  burden 


on  a  substantial  number  of  small 
entities. 

Executive  Order  12291 

It  has  been  determined  that  this 
proposed  rulemaking  is  not  classified  as 
a  "major  rule"  within  the  meaning  of 
Executive  Order  12291,  46  FR  13193 
(1981),  because  it  will  not  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  it  will  not  result  in  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  and  it 
will  not  have  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 


Paperwork  Reduction  Act 

The  provision  of  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L  96-511,  44 
U.S.C.  Chapter  35,  and  its  implementing 
regulations,  5  CFR  Part  1320,  do  not 
apply  to  this  notice  because  no 
requirement  to  collect  information  is 
proposed. 

Public  Participation 

ATF  requests  comments  from  all 
interested  persons  concerning  this 
proposed  viticultural  area.  This 
document  proposes  possible  boundaries 
for  the  Cayuga  Lake  viticultural  area. 
However,  comments  concerning  other 
possible  boundaries  for  this  viticultural 
area  will  be  given  consideration. 

Comments  received  on  or  before  the 
closing  date  will  be  carefully 
considered.  Comments  received  after 
that  date  will  be  given  the  same 
consideration  if  it  is  practical  to  do  so, 
but  assurance  of  consideration  cannot 
be  given  except  as  to  comments 
received  on  or  before  the  closing  date. 

ATF  will  not  recognize  any  material  in 
comments  as  confidential.  Comments 
may  be  disclosed  to  the  public.  Any 
material  which  the  commenter  considers 
to  be  confidential  or  inappropriate  for 
disclosure  to  the  public  should  not  be 
included  in  the  comment.  The  name  of 
the  person  submitting  a  comment  is  not 
exempt  from  disclosure.  Any  interested 
person  who  desires  an  opportunity  to 
comment  orally  at  a  public  hearing  on 
these  proposed  regulations  should 
submit  his  or  her  request,  in  writing,  to 
the  Director  within  the  30-day  comment 
period.  The  Director,  however,  reserves 
the  right  to  determine,  in  light  of  all 
circumstances,  whether  a  public  hearing 
will  be  held. 


Drafting  Information 

The  principal  author  of  this  document 
is  James  P.  Ficaretta,  FAA,  Wine  and 
Beer  Branch.  Bureau  of  Alcohol, 
Tobacco  and  Firearms. 

List  of  Subjects  in  27  CFR  Part  9 

Administrative  practice  and 
procedure,  Viticultural  areas.  Consumer 
protection,  and  Wine. 

Authority  and  Issuance 

Accordingly,  the  Director  proposes  the 
amendment  of  27  CFR  Part  9  as  follows: 

PART  9— AMERICAN  VITICULTURAL 
AREAS 

Paragraph  1.  The  authority  citation  for 
Part  9  continues  to  read  as  follows: 

Authority.  27  U.S.C.  205. 

Par.  2.  The  table  of  sections  in  27  CFR 
Part  9.  Subpart  C,  is  amended  to  add  the 
title  of  §  9123  to  read  as  follows: 

Subpart  C— Approved  American  Viticultural 
Areas 

Sec. 

*  •  •  • 

{  9.123    Cayuga  Lake. 

Far.  3.  Subpart  C  of  27  CFR  Part  9  is 
amended  by  adding  §  9.123  to  read  as 
follows: 

§9.123    Cayuga  Lake. 

(a)  ;Vo/7?e.  The  name  of  the  viticultural 
area  described  in  this  section  is 
"Cayuga  Lake," 

(b)  Approved  map.  The  appropriate 
map  for  determining  the  boundaries  of 
the  Cayuga  Lake  viticultural  area  is  one 
U.S.G.S.  map  scaled  1:250,000,  titled 
"Elmira.  New  York;  Pennsylvania,"  1962 
(revised  1978). 

(c)  Boundaries.  The  proposed  Cayuga 
Lake  viticultural  area  is  located  within 
the  counties  of  Seneca,  Tompkins,  and 
Cayuga,  in  the  State  of  New  York, 
within  the  Finger  Lakes  viticultural  area. 
The  exact  boundaries  of  the  proposed 
area,  based  on  landmarks  and  points  of 
reference  on  the  approved  map,  are  as 
follows: 

(1)  Commencing  at  the  intersection  of 
State  Route  90  with  State  Route  5  in 
Cayuga  County,  north  of  Cayuga  Lake. 

(2)  Then  south  along  State  Route  90  to 
a  point  approximately  one  mile  past  the 
intersection  of  State  Route  90  with  State 
Route  326. 

(3)  Then  south  along  the  primary,  all- 
weather,  hard  surface  road, 
approximately  %  mile,  until  it  becomes 
State  Route  90  again  at  Union  Springs. 

(4)  Then  south/southeast  along  State 
Route  90  until  it  intersects  the  light-duty, 
all-weather,  hard  or  improved  surface 
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road,  approximately  1.5  miles  west  of 
King  Ferry. 

(5)  Then  sou*h  along  another  light- 
duty,  all-weather,  hard  or  improved 
surface  road,  approximately  4  miles, 
until  it  intersects  State  Route  34B.  just 
south  of  Lake  Ridge. 

(61  Then  follow  State  Route  34B  in  a 
generally  southeast  direction  until  it 
intersects  State  Route  34.  at  South 
Lansing. 

(7)  Then  south  along  State  Route  34. 
until  it  meets  State  Route  13  in  Ithaca. 

(8)  Then  southwest  along  State  Routes 
34/13,  approximately  1.5  miles,  until  it 
intersects  with  State  Route  79,  in  Ithaca. 

(9)  Then  west  along  State  Route  79. 
approximately  ''2  m.ile,  until  it  intersects 
Slate  Route  96. 

(10)  Then  along  State  Route  96,  in  a 
generally  northwest  direction,  until  it 
intersects  State  Routes  414  and  96A  in 
Ovid. 

(11)  Then  north  along  State  Routes  96/ 
414,  until  they  divide,  approximately  2.5 
miles  north  of  Ovid. 

(12)  Then  along  State  Route  414.  in  a 
generally  northeast  direction,  until  it 
meets  U.S.  Route  20  in  the  town  of 
Seneca  Falls. 

(13)  Then  along  U.S.  Route  20.  in  a 
northeast  direction,  until  it  intersects 
State  Routes  318,  89,  and  5. 

(14)  Then  along  U.S.  Route  20/State 
Route  5,  in  a  northeast  direction,  to  the 
beginning  point,  at  the  intersection  with 
State  Route  90. 

Approved:  September  8,  1987. 
Stephen  El.  Higgins, 
Djredor. 

[FR  Doc.  87-21277  Filed  9-15-87:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  901 

Abandoned  Mine  Land  Reclamation 
Program  Amendment;  Alabama 

agency:  Office  of  Surface  Minmg 
Reclamation  and  Enforcement  (OSMRE). 
Interior. 

action:  Proposed  rule. 

summary:  On  June  15.  1987,  the  State  of 
Alabama  to  OSMRE  a  proposed 
amendment  to  its  Abandoned  Mine 
Land  Reclamation  (AMLR)  Plan 
(hersmafter  referred  to  as  the  Alabama 
Plan)  under  the  Surface  Mining  Control 
and  Reclamation  Act  of  1977  (SMCR/\). 

The  amendment  pertains  to  minor 
adjustments  in  the  Alabama  policies 
and  procedures  regarding  land 


acquisition,  management,  and  dii^posal; 
reclamation  on  private  land  (liens  and 
appraisals);  and  right-of-entn,-. 

This  notice  sets  forth  the  t  mes  and 
locations  that  the  Alabama  Plan  and 
proposed  changes  will  be  available  for 
public  inspection,  the  comment  period 
during  which  interested  persons  may 
submit  written  comments,  and  the 
procedure  that  will  be  followed 
regarding  a  public  hearing. 
DATES:  OSMRE  will  accept  written 
comments  on  the  proposed  rule  until 
400  p.m..  on  October  16.  1987.  If 
requested,  a  public  hearing  on  the 
proposed  amendment  is  scheduled  for 
7:00  p.m.  on  October  13.  1987.  Requests 
to  prpsent  oral  or  written  testimony  at 
the  hearing  must  be  received  before  the 
close  of  business  on  October  1,  1987. 
ADDRESSES:  Written  comments  and 
requests  to  testify  at  the  hearing  should 
be  mailed  to:  Robert  A.  Penn.  Director, 
Birmingham  Field  Office.  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  228  West  Valley  Avenue. 
Binningham,  Alabama  35209." 

Ccpies  of  the  Alabama  Plan,  the 
proposed  changes  to  the  plan,  and  the 
administrative  record  of  the  Alabama 
Plan  are  available  for  public  review  and 
copying  at  the  OSMRE  Offices  and  the 
State  Abandoned  Mine  Lands  Office 
listed  below,  during  normal  business 
hours  Monday  through  Friday  excluding 
holidays.  Each  requestor  may  receive, 
free  of  charge,  one  copy  of  the  proposed 
am^endment  by  contacting  the  OS.MRE 
Birmingham  Field  Office. 

Alabama  Department  of  Industrial 
Relations,  Abandoned  Mine  Lands 
Program,  549  Monroe  Street, 
Montgomery.  Alabama  36130: 
Telephone:  (205)  731-0953 

OSMRE's  field  office  processing  the 
amendment:  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Birmingham  Field  Office,  228  West 
Valley  Avenue.  Room  302,  Birmingham, 
Alabama  35209;  Telephone  (205)  731- 
0953  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Administrative  Records  Office.  1100  L 
Street  NW.,  Room  5131,  Washington,  DC 
20240. 

If  a  public  hearing  is  held,  its  location 
will  be  at  the  Birmingham  Field  Office 
listed  above,  on  the  date  listed  under 

"DATES." 

FOR  FURTHER  INFORMATION  CONTACT: 

jean  VV.  ODel!,  ,'\cting  .\ML  Supervisor, 
Birmingham  Field  Office,  (205)  731-0953. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Alabama  Program 

Title  IV  of  the  SMCRA  of  1977,  Pub.  L 
95-87,  30  U.S.C.  1202  et  seq..  establishes 
an  AMLR  program  for  the  piirposes  of 


recldim.:rig  and  r,-^storing  lands  and 
water  resources  adversely  affected  by 
past  mining.  This  program  is  funded  by 
a  reclamation  fee  imposed  upon  the 
producfion  of  coal.  Lands  and  waters 
eligible  for  reclamation  are  those  that 
were  mined  or  affected  by  mining  and 
abandoned  or  left  in  an  inadequate 
reclamation  status  pnor  to  August  3. 
1987,  and  for  which  there  is  no 
continuing  reclamation  responsibility 
under  State  or  Federal  law.  Title  IV 
provides  that  a  State  with  an  approved 
/VMLR  program  has  the  responsibility 
and  primary  authority  to  implement  the 
program. 

The  Secretary  of  the  Interior  approved 
the  Alabama  Plan  on  May  20.  1982. 
Information  pertinent  to  the  general 
background,  revisions,  and  amendments 
to  the  initial  plan  submission,  as  well  os 
the  Secretary's  findings  and  the 
disposition  of  comments  can  be  found  in 
the  May  20,  1982  Federal  Register  (47  FR 
220e2). 

The  Secretary'  has  adopted  regulations 
that  specify  the  content  requirements  of 
a  State  reclamation  plan  and  the  criteria 
for  plan  approval  (30  CFR  Part  884).  The 
regulations  provide  that  a  State  may 
submit  to  the  Director  proposed 
amend.ments  or  revisions  to  the 
approved  reclamation  plan.  If  the 
amendments  or  revisions  change  the 
scope  or  major  policies  followed  by  the 
State  in  tlie  conduct  of  its  reclamation 
program,  the  Director  must  follow  the 
proced'jTcs  set  out  m  30  CFR  884,13  in 
approving  or  disapproving  an 
amendment  or  revision. 

II.  Discussion  of  the  Proposed 
Amendment 

By  letter  dated  June  15, 1987,  Alabama 
submitted  a  reclamation  plan 
amendment  to  OSMRE  (Administrative 
Record  No.  AL-423).  The  proposed 
amendment  consists  of  revised 
narratives  to  replace  three  sections  of 
the  approved  Alabama  Plan  as  provided 
for  by  30  CFR  884.13.  Minor  editorial 
changes  were  made  in  the  three  sections 
to  bring  the  Alabama  Plan  into  line  with 
OSMRE  organizational  changes. 
Specifically,  the  following  areas  of  the 
plan  are  being  revised. 

1.  Land  Acquisition.  Management  and 
Disposal  (30  CFR  Part  879):  Alabama 
has  submitted  revised  procedures  and 
forms  for  conducting  appraisals  on  lands 
to  be  acquired  by  the  State  under  the 
AMLR  Program.  Other  revised  areas 
include  tax  encumbrances  and  final 
processing  during  release  of  mortgages, 
deeds,  and  judgments. 

2.  Reclamation  on  private  lands  (30 
CFR  Part  882):  Alabama  has  submitted 
revised  procedures  and  forms  for 
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conducting  appraisals  on  eligible 
abandoned  mine  lands  (AML)  and  for 
considering  lien  potential,  satisfaction, 
and  release  for  properties  being 
reclaimed  under  the  AMLR  program. 

3.  njghts  of  entry  (30  CFR  Part  877). 
Alabama  is  is  proposing  to  make  minor 
changes  to  the  procedures  and  forms 
utilized  to  obtain  voluntary  and 
nonconsensual  rights  of  entry  on  AML 
hinds. 

OSMRE  is  seeking  comments  on  the 
adquacy  of  the  proposed  Alabama 
amendment  as  set  forth  in  30  CFR 
884.15.  If  approved,  the  amendment 
would  become  part  of  the  Alabama 
Plan. 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17,  OSMRE  is  now  seeking 
comment  on  whether  the  amendment 
proposed  by  the  State  of  Alabama 
satisfies  the  requirements  of  30  CFR 
732.15  for  the  approval  of  State  program 
amendments.  If  the  amendment  is 
deemed  adequate,  it  will  become  part  of 
the  Alabama  Plan. 

Written  Comments 

Written  comments  should  be  specific, 

pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenters  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  the  Birmingham  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  Robert  A. 
Penn  at  the  Birmingham  Field  Office 
listed  under  "ADDRESSES"  by  the  close 
of  business  on  October  1, 1987.  If  no  one 
requests  an  opportunity  to  comment  at  a 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow 
OSMRE  officials  to  prepare  adequate 
responses  and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  who 
wish  to  do  so  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 


If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  A  summary  of  the 
meeting  will  be  included  in  the 
Administrative  Record. 

Public  Meeting 

Persons  wishing  to  meet  with  OSMRE 
representative  to  discuss  the  proposed 
amendment  m.ay  request  a  meeting  at 
the  Brimingham  Field  Office  by 
contacting  Robert  A.  Penn  at  the 
address  listed  under  "ADDRESSES."  All 
such  meetings  will  be  open  to  the  public 
and.  if  possible,  notices  of  meetings  will 
be  posted  in  advance  in  the 
Administrative  Record.  A  written 
summary  of  each  public  meeting  will  be 
made  a  part  of  the  Administrative 
Record. 

IV.  Procedural  Matters 

1.  Compliance  with  the  National 
Environmental  Policy  Act:  Approval  of 
State  AMLR  plans  and  amendments  is 
categorically  excluded  from  compliance 
with  the  National  Environmental  Policy 
Act  by  the  Department  of  the  Interior's 
Manual.  516  DM  2,  p.  B-1. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act:  On  October 
4, 1985,  the  Office  of  Management  and 
Budget  (OMB)  granted  OSMRE  an 
exemption  from  section  3,  4,  7,  and  8  of 
Executive  Order  12291  for  actions 
directly  related  to  approval  or 
disapproval  of  State  reclamation  plans 
or  amendments.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
by  OMB.  I 

The  Deparfmeht  of  the  Interior  had 
determined  that  this  rule  would  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  No  burden  would  be 
imposed  upon  entities  operating  in 
compliance  with  the  Act. 

3.  Federal  Paperwork  Reduction  Act: 
This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507  et  seq. 

List  of  Subjects  in  30  CFR  Part  901 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 
Ronald  C.  Recker, 

Acting  Assistant  Director  Eastern  Field 
Operations. 

Date:  September  1. 1987. 

[FR  Doc.  87-21293  Filed  9-15-87;  8:45  am] 
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30  CFR  Part  916 


Public  Comment  Period  and 
Opportunity  for  Public  Hearing  on  an 
Amendment  to  the  Kansas  Permanent 
Regulatory  Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSMRE), 

Interior. 

action:  Proposed  rule. 

summary:  OSMRE  is  announcing 
procedures  for  a  public  comment  period 
and  for  a  public  hearing  on  the 
substantive  adequacy  of  amendments 
submitted  by  the  State  of  Kansas  to 
amend  its  permanent  regulatory 
program  (hereinafter  referred  to  as  the 
Kansas  Program)  under  the  Surface 
Mining  Control  and  Relamation  Act  of 
1977  (SMCRA).  The  proposed 
amendment  consists  of  revisions  to  the 
Kansas  regulatory  program  concerning 
the  applicability  of  SMCRA  to  the 
extraction  of  coal  incidental  to  the 
extraction  of  other  minerals  and  the 
establishment  of  a  schedule  for 
contemporaneous  reclamation. 

This  notice  sets  forth  the  times  and 
locations  that  the  proposed  amendment 
is  available  for  public  inspection,  the 
comment  period  during  which  interested 
persons  may  submit  written  comments 
on  the  proposed  program  amendment, 
and  information  pertinent  to  the  public 
hearing. 

dates:  Comments  not  received  on  or 
before  4:00  p.m.  October  16, 1987,  will 
not  necessarily  be  considered.  If 
requested,  a  public  hearing  on  the 
proposed  modifications  will  be  held  on 
October  13, 1987,  beginning  at  10:00  a.m. 
at  the  location  shown  below  under 
"addresses" 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to:  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  Kansas  City  Field  Office, 
1103  Grand  Avenue.  Room  502.  Kansas 
City,  Missouri  64106. 

If  a  public  hearing  is  held,  its  location 
will  be  at:  The  Holiday  Inn,  422  Monroe, 
Pittsburg.  Kansas  65701. 

See  "SUPPUEMENTARY  INFORMATION" 
for  addresses  where  copies  of  the 
Kansas  program  amendment  and 
administrative  record  on  the  Kansas 
program  are  available.  Each  requestor 
may  receive,  free  of  charge,  one  single 
copy  of  the  proposed  program 
amendment  by  contacting  the  OSMRE 
Kansas  City  Field  Office  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  J.  Kovacic,  Director,  Kansas 
City  Field  Office,  Office  of  Surface 
Mining  Reclamation  and  Enforcement. 
1103  Grand  Avenue,  Room  502,  Kansas 
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City,  Missouri  64106;  Telephone:  (816) 
374-5527. 

SUPPLEMENTARY  INFORMATION: 

Availability  of  Copies 

Copies  of  the  Kansas  program 
amendment,  the  Kansas  program,  and 
the  administrative  record  on  the  Kansas 
program  are  available  for  public  review 
and  copying  at  the  OSMRE  offices  and 
the  office  of  the  State  regulatory 
authority  listed  below,  Monday  through 
Friday.  9:00  a.m.  to  4:00  p.m.,  excluding 
holidays: 

Kansas  City  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement.  1103  Grand  Avenue. 
Room  502,  Kansas  City,  Missouri 
64106:  Telephone:  (816)  374-5527. 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  1100  L  Street  NW., 
Room  5131,  Washington,  DC  20240: 
Telephone  (202)  343-5447. 
Kansas  Mined  Land  Conservation  and 
Reclamation  Board,  107  W.  11th 
Street.  P.O.  Box  1418.  Pittsburgh, 
Kansas  66762;  Telephone:  (316)  231- 
8540. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  those  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the  comment 
recommedations.  Comments  received 
after  the  time  indicated  under  "DATES" 
or  at  locations  other  than  Kansas  City, 
Missouri,  will  not  necessarily  be 
considered  and  included  in  the 
Administrative  Record  for  this  final 
rulemaking. 

Public  Hearing 

Persons  wishing  to  comment  at  a 
public  hearing  should  contact  the  person 
listed  under  "FOR  FURTHER  INFORMATION 
CONTACT"  by  the  close  of  business 
October  1,  1987.  If  no  one  requests  to 
comment  at  at  public  hearing,  the 
hearing  will  not  be  held. 

If  only  one  person  requests  to 
comment,  a  public  meeting  rather  than  a 
public  hearing,  may  be  held  and  the 
results  of  the  meeting  included  in  the 
Administrative  Record. 

Filing  of  a  written  statement  at  the 
time  of  a  hearing  is  requested  and  will 
greatly  assist  the  transcriber. 
Submission  of  WTitten  statements  in 
advance  of  the  hearing  will  also  allow 
OSMRE  officials  to  prepare  appropriate 
questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  wish  to 
do  so  will  be  heard  following  those 
scheduled.  The  hearing  will  end  after  all 


persons  scheduled  to  comment  and 
persons  present  in  the  audience  who 
wish  to  comment  have  been  heard. 

Public  Meeting 

Persons  wishing  to  meet  with  OSMRE 
representatives  to  discuss  the  proposed 
amendment  may  request  a  meeting  at 
the  OSMRE  office  listed  in 
"ADDRESSES"  by  contracting  the  person 
listed  under  "FOR  FURTHER  INFORMATION 
CONTACT". 

All  such  meetings  are  open  to  the 
public,  and  if  possible,  notices  of 
meetings  will  be  posted  in  advance  in 
the  Administrative  Record.  A  written 
summary  of  each  public  meeting  will  be 
made  a  part  of  ihe  Administrative 
Record. 

Background 

On  February'  26, 1980.  the  Secretary'  of 
the  Interior  received  a  proposed 
regulatory  program  from  the  State  of 
Kansas.  On  January  21. 1981.  following  a 
review  of  the  proposed  program  as 
outlined  in  30  CFR  Part  732,  the 
Secretary'  conditionally  approved  the 
Kansas  program  (46  FR  5892). 

Information  pertinent  to  the  general 
background  of  the  permanent  program 
submission,  as  well  as  the  Secretary's 
findings,  and  the  disposition  of 
comments,  and  explanations  of  the 
condition  of  approval  of  the  Kansas 
program  can  be  found  in  the  January  21. 
1981.  Federal  Register  Subsequent 
actions  concerning  the  Kansas  program 
are  identified  m  30  CFR  916.15  and' 
916.16. 

Proposed  .Amendment 

On  August  5, 1987.  the  State  of  Kansas 
submitted  to  OSMRE  an  amendment  to 
its  approved  permanent  regulatory 
program.  The  amendment  consists  of 
proposed  modifications  to  Kansas' 
regulations  concerning  the  apphcability 
of  SMCRA  to  the  extraction  of  coal 
incidental  to  the  extraction  of  other 
minerals  and  the  establishment  of  a 
schedule  for  contemporaneous 
reclamation. 

The  proposed  changes  are 
summarized  briefly  below. 

Incidental  Extraction  of  Coal 

1.  Kansas  proposes  to  revise  its 

statute  at  Kansas  Statutes  Annotated 
(K.S.A.)  49-431  to  include  the  activity  of 
incidential  extraction  of  coal  as  not 
being  applicable  to  the  Kansas  Mined- 
Land  Conservation  and  Reclamation 
Act.  Specifically  it  defines  this  activity 
as  "the  extraction  of  coal  incidental  to 
the  extraction  of  other  minerals  where 
coal  does  not  exceed  16^3  percent  of  the 
tonnage  of  minerals  removed  for 
purpose  of  commercial  use  or  sale". 


Schedule  of  Contemporaneous 
Reclamation 

2.  Kansas  proposes  to  amend  its 

regulations  at  Kansas  Administrative 
Regulations  (K.A.R.)  47-9-1, 
incorporating  by  reference  30  CFR 
816  100  to  include  the  language  "The 
regulaton,'  authority  may  establish 
schedules  that  define  contemporaneous 
reclamation".  This  language  parallels 
the  Federal  regulations  and  had  been 
inadvertently  omitted  from  a  previous 
regulatory  revision. 

3.  Kansas  proposes  to  amend  its 
regulations  at  K.A.R.  47-9-1. 
incorporating  by  reference  30  CFR 
816.102  to  include  a  definition  of 
backfilling  and  grading.  This  action 
places  into  the  regulations  the 
definitions  that  had  been  the  formal 
policy  of  the  Kansas  Mined-Land 
Conser\ation  and  Reclamation  Board 
(MLCRBl,  The  definition  reads  "Absent 
a  reguiatorj'  authority  approved 
schedule,  backfilling  and  grading  will  be 
completed  w^ithm  180  days  following 
coal  removal  and  shall  not  be  more  than 
four  (41  spoil  ridges  behmd  the  pit  being 
worked,  the  spoil  from  the  active  pit 
being  considered  the  first  ridge". 

4.  Kansas  proposes  to  amend  its 
regulations  at  K.A.R.  47-9-1, 
incorporating  by  reference,  30  CFR 
816.22  to  include  a  definition  of  topsoil 
redistribution.  This  action  places  into 
the  regulations  the  definition  that  had 
been  the  formal  policy  of  the  MLCRB. 
The  definition  reads  "Absent  a 
regulator>'  authority  &ppro\  ed  schedule 
for  soil  material  distribution,  topsoil 
materials  removed  under  paragraph  (1) 
of  this  section  shall  be  redistributed 
within  120  days  follow^ing  rough 
backfilling  and  grading  in  a  manner 
that—". 

Additional  Determinations 

1 .  Compliance  with  the  National 
Environmental  Policy  Act.  The 
Secretarj'  has  determined  that,  pursuant 
to  section  702(dj  of  SMCRA.  30  U.S.C. 
1292(d),  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act.  On  August 
28. 1981.  the  Office  of  Management  and 
Budget  (0MB)  granted  OS.MRE  an 
exemption  from  sections  3.  4.  7.  and  8  of 
E.xecutive  Order  12291  for  action 
directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  for  this  action 
OSMRE  is  exem.pt  from  the  requirement 
to  prepare  a  Regulatory  Impact 
Analysis,  and  this  action  does  not 
require  regulatorj'  review  by  0MB. 
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The  Department  of  the  Interior  has 
determined  that  this  rule  would  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.]. 

This  rule  would  not  impose  any  new 
requirements;  rather,  it  would  ensure 
that  existmg  requirements  established 
by  S.MCRA  and  the  Federal  rules  would 
be  met  by  the  State. 

3.  Paperwork  Reduction  Act.  This  rule 
does  not  contain  information  collection 
r!?quirements  which  require  approval  by 
the  Office  of  Management  and  Budget 
Ii.ider44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  916 

Coal  mining.  Intergovernmental 
r-'lations,  Surface  mining,  Underground 
mining. 

Dated:  August  28, 1987. 
Raymond  L.  Lowrie, 

A:isistant  Director.  Western  Field  Operations. 

Office  of  Surface  Mining  Reclamation  and 

L.iforcement. 

[f  R  Doc.  87-21291  Filed  9-15-87;  8:45  am| 
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30  CFR  Part  917 

Public  Comment  Period  and 
Opportunity  for  Public  Hearing  on 
Proposed  Amendment  to  the  Kentucky 
Permanent  Regulatory  Program 

agency:  Office  of  Surface  Mining 

R-i-clamation  and  Enforcement  (OSMRE), 

Interior. 

ACTION:  Proposed  rule. 

summary:  OSMRE  has  received  a 
proposed  amendment  and  is  announcing 
procedures  for  a  public  comment  period 
and  for  a  public  hearing  on  the 
substantive  adequacy  of  a  program 
amendment  submitted  by  the 
Commonwealth  of  Kentucky  as  a 
modification  to  the  Kentucky  permanent 
program  jhereinafter  referred  to  as  the 
Kentucky  program]  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA). 

The  amendment  submitted  consists  of 
new  and  revised  regulations  designed  to 
implemrnt  Kf-ntucky  Revised  Statute 
(KRS)  350.075,  the  remining  statutes 
enacted  by  the  1986  Kentucky  General 
Assembly  as  Senate  Bill  No.  374. 

This  notice  sets  forth  the  times  and 
location  that  the  Kentucky  program  and 
the  proposed  amendment  are  available 
for  public  inspection,  the  comment 
period  during  which  interested  persons 
may  submit  written  comments  on  the 
proposed  program  amendment,  and  the 
procedures  that  will  be  followed 
regarding  the  public  hearing. 


DATES:  Written  comments  relating  to 
Kentucky's  proposed  amendment  not 
received  on  or  before  4:00  p.m.  on 
October  16, 1987,  will  not  necessarily  be 
considered  in  the  decision  process.  A 
public  hearing  on  the  adequacy  of  the 
amendment  will  be  held  upon  request  at 
10:00  a.m.  on  October  13, 1987,  at  the 
location  shown  below  under 
"ADDRESSES."  Any  person  interested  in 
making  an  oral  or  written  presentation 
at  the  public  hearing  should  contact  Mr. 
W.  Hord  Tipton  at  the  Lexington  Field 
Office  by  the  close  of  business  October 
1.1987. 

ADDRESSES:  Written  comments  and 
requests  for  e  hearing  should  be  mailed 
or  hand-delivered  to:  W.  Hord  Tipton, 
Director,  Lexington  Field  Office.  Office 
of  Surface  Mining  Reclamation  and 
Enforcement,  340  Legion  Drive,  Suite  28, 
Lexington,  Kentucky  40504. 

Copies  of  the  proposed  amendment, 
the  Kentucky  program,  the 
Administrative  Record  of  the  Kentucky 
program,  a  listing  of  any  scheduled 
public  meetings,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  review  at  the 
OSMRE  Lexington  Field  Office  and  the 
office  of  the  Department  for  Surface 
Mining  Reclamation  and  Enforcement 
listed  below,  Monday  through  Friday, 
9:00  a.m.  to  4:00  p.m.,  excluding 
holidays.  Each  requester  may  receive, 
free  of  charge,  one  copy  of  the  proposed 
amendment  by  contacting  the  OSMRE 
Lexington  Field  Office. 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Lexington  Field 
Office,  340  Legion  Drive,  Suite  28, 
Lexington,  Kentucky  40504, 
Telephone:  (606)  233-7327 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Administrative 
Record  Office,  Room  5131, 1100  L 
Street,  NW.,  Washington.  DC  20240, 
Telephone:  (202)  343-5492 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Eastern  Field 
Operations,  Ten  Parkway  Center. 
Pittsburgh,  Pennsylvania  15220, 
Telephone:  (412)  937-2828 
Department  for  Surface  Mining 
Reclamation  and  Enforcement.  ~2 
Hudson  Hollow  Complex.  Frankfort, 
Kentucky  40601,  Telephone:  (502)  564- 
6940 

If  a  public  hearing  ia  held,  its  location 
will  be:  The  Harley  Hotel.  2143  North 
Broadway.  Lexington,  Kentucky  40505. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  W.  Hord  Tipton,  Director,  Lexington 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  340 
Legion  Drive,  Suite  28,  Lexington, 
Kentucky  4Q504;  Telephone:  (606)  233- 
7327.  I 


SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  December  30, 1981,  Kentucky 
resubmitted  its  proposed  regulatory 
program  to  OSMRE.  On  April  13,  1982. 
following  a  review  of  the  proposed 
program  as  outlined  in  30  CFR  Part  732, 
the  Secretary  approved  the  program 
subject  to  the  correction  of  12  minor 
deficiencies.  The  approval  was  effective 
upon  publication  of  the  notice  of 
conditional  approval  in  the  May  18. 
1982,  Federal  Register  (47  FR  21404- 
21435). 

Information  pertinent  to  the  general 
background,  revisions,  modifications, 
and  amendments  to  the  proposed 
program  submission,  as  well  as  he 
Secretary's  findings,  the  disposition  of 
comments  and  a  detailed  explanation  of 
the  conditions  of  approval  of  the 
Kentucky  program  can  be  found  in  the 
May  18,  1982.  Federal  Register  notice. 
Subsequent  action  concerning  the 
conditions  of  approval  and  program 
amendments  are  identified  in  30  CFR 
917.11,  917.15,  917.16  and  917.17. 

II.  Submission  of  Amendment 

On  August  4, 1987,  (Administrative 
Record  No.  KY-751).  Kentucky 
resubmitted  to  OSMRE,  pursuant  to  30 
CFR  732.17,  certain  revisions  to  the 
Kentucky  regulatory  program.  The 
revisions  are  intended  to  implement 
Kentucky  Senate  Bill  No.  374  that  was 
approved  by  the  Director,  OSMRE.  on 
July  13, 1986  (51  FR  26002).  The  proposed 
rules  are  intended  to  address  the 
requirement  at  30  CFR  917.16  (c)(2) 
which  states  tht  Kentucky  is  required, 
prior  to  implementation  of  Senate  Bill 
No.  374,  to  submit  to  the  Director 
proposed  regulations  to  implement  the 
bill  and  to  receive  the  Director's 
approval  of  the  regulations.  On  July  29, 
1986,  Kentucky  submitted  regulations  to 
implement  Senate  Bill  No.  374 
(Administrative  Record  No.  717)  and  on 
November  26, 1986.  OSMRE  announced 
that  the  regulations  to  implement  Senate 
Bill  No.  374  were  withdrawn  by 
Kentucky  (51  FR  42267). 

The  revisions  modify  sections  of  the 
Kentucky  Administrative  Regulations 
(KAR)  at  405  KAR  8:060,  405  Kar  20:090. 
405  KAR  8:010,  405  KAR  12:020,  and  405 
KAR  16:020,  and  are  summarized  briefly 
below. 

1.  Kentucky  proposes  to  add  a  new 
regulation  405  KAR  8:060,  to  set  forth 
permit  application  requirements  for 
special  reclamation  of  abandoned  mine 
lands.  The  rule  would  include  sections 
for  applicability  (all  applications  for 
permits  to  conduct  special  reclamation 
of  abandoned  mine  lands);  definitions; 
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general  provisions;  legal  financial  and 
compliance  information;  environmental 
resources  information:  maps,  drawings 
and  cross-sections;  mining  and 
reclamation  plan;  and  performance 
bond.  A  special  reclamation  of 
abandoned  mine  lands  permit  is  for 
remining  of  previously  mined  lands  and 
secondary  coal  recover\'  operations. 

2.  Kentucky  proposes  to  add  a  new 
regulation,  405  KAR  20:090,  to  establish 
performance  standards  to  apply  to  a 
special  reclamation  of  abandoned  mine 
lands  permit.  The  applicability  section 
of  the  rule  proposes  that  requirements  of 
405  KAR  Chapters  16,  18  and  20  (the 
approved  program  performance 
standards  for  surface  mines, 
underground  mines  and  special 
categories)  would  not  apply  to  such 
lands  except  as  specifically  stated  in  the 
rule.  The  rule  would  establish  separate 
hydrologic  protection  requirements, 
requirements  for  backfilling  and  grading, 
and  revegetation  standards  for  a  special 
reclamation  of  abandoned  mine  lands 
permit. 

3.  Kentucky  proposes  to  modify  405 
KAR  8:010.  section  4.  to:  (1)  require  an 
inspector  from  the  Division  of 
Abandoned  Lands  and  an  inspector 
from  the  Division  of  Field  Services  to 
make  a  written  determination  that  the 
proposed  site  meets  special  remining 
permit  conditions,  and,  (2)  assure  that 
preliminary  applications  will  contain 
sufficient  information  to  qualify  the 
lands.  Kentucky  modified  405  KAR 
8:010.  section  5(l)(c)  to  include  reference 
to  405  KAR  8:060  special  reclamation  of 
abandoned  mine  lands  permit. 

4.  Kentucky  proposes  to  add  405  KAR 
12:020.  section  3(4)(d).  to  require 
enforcement  of  order  for  cessation  and 
immediate  compliance  on  a  special 
reclamation  of  abandoned  mine  lands 
permit  to  effect  only  that  permit. 

5.  Kentucky  proposes  to  modify  405 
KAR  16:020,  section  2(7)  to  permft  the 
Cabinet  to  waive  the  time  criteria  for 
backfilling  and  grading  of  secondary 
coal  recovery  operations. 

The  Director  is  seeking  public 
comment  on  the  adequacy  of  the 
proposed  program  amendment. 
Comments  should  specifically  address 
the  issues  of  whether  the  proposed 
amendment  is  in  accordance  with 
SMCRA  and  no  less  effective  than  its 
implementing  regulations. 

in.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17.  OSMRE  is  now  seeking 
comment  on  whether  the  amendment 
proposed  by  Kentucky  satisfies  the 
requirements  of  30  CFR  732.15  for  the 
approval  of  State  program  amendments. 
If  the  admendment  is  deemed  adequate, 


it  Will  become  part  of  the  Kentucky 
program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Co.Timents  received  after  the  time 
indicated  under  "DATES"  or  at 
locations  other  than  the  Lexington  Field 
Office.  Lexington,  Kentucky,  will  not 
necessarily  be  considered  in  the  final 
rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  heanng  contact  the  person  listed 

under  "FOR  FURTHER  INFORMATION 

CONTACT"  by  the  close  of  business  on 
October  1. 1987.  If  no  one  requests  an 
opportunity  to  comment  at  a  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  heanng  will  allow 
OSMRE  officials  to  prepare  adequate 
responses  and  appropriate  questions. 

The  public  heanng  wili  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  who 
wish  to  do  so  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  m  the  audience 
who  wish  to  comment  have  been  heard. 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  A  summary  of  the 
meeting  will  be  included  in  the 
Administrative  Record. 

Public  Meeting 

Persons  wishing  to  meet  with  OSMRE 
representatives  to  discuss  the  proposed 
amendment  may  request  a  meeting  at 
the  OSMRE.  Lexington  Field  OfHce 
listed  under  "ADDRESSES"  by  contacting 
the  person  listed  under  "FOR  FURTHER 
INFORMATION  CONTACT."  All  S'jch 

meetings  will  be  open  to  the  public,  and, 
if  possible,  notices  of  meetings  will  be 
posted  in  advance  in  the  Administrative 
Record,  h  written  summary  of  each 
public  meeting  wili  be  made  a  part  of  the 
Administrative  Record. 

IV.  Procedural  Determinations 

1.  Compliance  with  the  National 
Environmental  Policy  Act:  The 
Secretary  had  determined  that,  pursuant 


to  section  702(d)  of  SMCRA,  30  U.S.C. 
1292(d).  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act  On  August 
28, 1981,  the  Office  of  Management  and 
Budget  (OMB)  granted  OSMRE  in 
exemption  from  sections  3,  4.  7.  and  8  of 
Executive  Order  12291  for  actions 
directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Anaivsis  and  regulatory  review 
by  OMB.  The  Department  of  the  Interior 
has  determined  that  this  rule  would  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq  ].  This  rule  would  not 
impose  any  new  requirements:  rather,  it 
would  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

3.  Papery\'ork  Reduction  Act:  The  rule 
does  not  contain  information  collection 
requirements  which  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Fart  917 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
m.ining. 
Carl  C.  Close, 

Assistant  Director.  Eastern  Field  Operations. 
Date:  August  28. 1987. 
(PR  Doc.  87-21292  Filed  9-15-87;  8:45  am] 
BnajMG  CODE  4310-OS-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  162 

ICGD8-e7-09] 

Inland  Waterways  Navigation 
Regulations— Lower  Mississippi  River 
Between  Miles  310.0  AHP  and  Mile 
340.0  AHP 

agency:  Coast  Guard.  DOT. 
ACTION:  Notice  of  Proposed  Rule 

.Making. 

summary:  TTie  Coast  Guard  is 
considering  amending  its  regulations. 
Title  33  Part  162.80(a)  by  extending  the 
lower  limit  of  the  regulated  area  from 
mile  314.5,  AHP  to  mile  310.0.  AHP.  The 
Old  River  Control  Structure  and  the 
New  Auxiliary  Old  River  Control 
Structure  control  the  distribution  of 
water  between  the  Mississippi  River. 
Red  River,  and  the  Atchafalaya  River. 
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Recent  completion  of  the  New  Auxiliary 
Control  Structure  necessitates  extending 
the  area  where  vessel  mooring  is 
prohibited.  The  extension  of  the  lower 
limit  will  assist  in  protecting  the 
structures,  thus  preventing  interruption 
of  flow  control  with  serious  downstream 
ramifications  for  fiood  control, 
navigation  and  municipal/industrial 
water  supplies. 

DATE;  Comments  must  be  received  on  or 
bef.;re  November  2.  1907. 
ADDRESSES:  Com.ments  should  be 
mailed  to  U.S.  Coast  Guard  Captain  of 
t.'ie  Port,  4640  Urquhart  Street,  New 
Orleans,  LA  70117-4698.  The  comments 
and  other  materials  referenced  in  this 
notice  will  be  available  for  inspection 
and  copying  at  Captain  of  the  Port 
Office,  Room  A-3G5.  Normal  office  hours 
are  between  7:00  a.m.  and  3:30  p.m. 
Monday  through  Friday,  except 
holidays.  Comm.ents  may  also  be  hand- 
delivered  to  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
I.T]G  Patrick  J.  Galvin,  Waterway  Safety 
Officer.  C/0  U.S.  Coast  Guard  Captain 
of  the  Port,  4640  Urquhart  Street,  New 
Orleans.  LA  70117-4698,  Telephone: 
(504)  589-7127. 

SUPPtfMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  data  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
CGD&-87-09,  the  specific  section  of  the 
proposal  to  which  their  comments  apply, 
and  give  reasons  for  each  comment. 

The  regulations  may  be  changed  in 
li:.;h;  of  comments  received.  All 
com.ments  received  before  the 
(  xpiration  of  the  comment  period  will  be 
considered  before  the  final  action  is 
t  .ken  on  this  proposal.  No  public 
hearing  is  planned,  but  one  may  be  held 
i*^  written  requests  for  a  hearing  are 
r?ccived  and  it  is  determined  that  the 
opportunity  to  make  oral  presentations 
will  aid  the  rulemaking  process. 

Drafting  Information 

The  drafters  of  this  regulation  are 
I.TIG  Patrick  ].  Galvm.  Project  Officer 
for  the  Captain  of  the  Port,  and  LCDR 
Ja.mes  ].  Vallone,  Project  Attorney, 
Fiehth  Coast  Guard  District  Legal 
Office 

Discussion  of  Regulation 

The  Old  River  Control  Structure 
Ljcdted  at  Mile  314.5  RDB,  AHP,  LMR, 
completed  in  October  1983  was  built  to 
control  the  distribution  of  water 
between  the  Mississippi  River  and  the 
Atchafalaya  River.  The  New  Auxiliary 
Old  River  Control  Structure  located  at 


Mile  311.2  RDB.  AHP,  LMR,  completed 
March  1987,  was  built  to  reduce  the  flow 
through  the  Old  River  Structure  thereby 
reducing  the  undermining  of  the  Old 
River  Control  Structure.  Completion  of 
the  New  Auxiliary  Control  Structure 
necessitates  extending  the  area  where 
vessel  mooring  is  prohibited.  The 
regulation  will  assist  in  protecting  the 
structures,  thus  preventing  intenuption 
of  flow  control  with  serious  downstream 
ramifications  for  flood  control, 
navigation  and  municipal/industrial 
water  supplies. 

Economic  Assessment  and  Certification: 

These  proposed  regulations  are 
considered  to  be  non  major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under 
Departmient  of  Transportation  regulatory 
policies  and  procedures  (44  PR  11034; 
February  26, 1979).  The  economic  impact 
of  this  proposal  is  expected  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary.  The  only  affect  of  the 
proposed  regulation  is  to  restrict  vessels 
from  mooring  in  an  area  upriver  from 
The  Old  River  Control  Structure  and  the 
New  Old  River  Auxiliary  Control 
Structure.  This  will  not  i.mpede  normal 
navigation. 

Since  the  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  33  CFR  Part  162 

Harbors,  Marine  safety,  Navigation 
(water),  Security  measures.  Vessels, 
Waterways. 

Proposed  Regulation 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  162 
of  Title  33,  Code  of  Federal  Regulations 
as  follows: 

1.  The  authority  citation  for  Part  162 
continues  to  read  as  follows: 

Authority:  33  USC  1225  and  1231;  50  USC 
191:  49  CFR  1  46  and  33  CFR  1.05-l(g).  6.04-1, 
6.04-6,  and  160.5. 

2.  Section  162.80(a)  is  revised  to  read 
as  follows: 

§  162.80  Mississippi  River  below  mouth  of 
Ohio  River,  Including  South  and  Southwest 
Passes. 

(a)  Mooring  on  Mississippi  River 
between  miles  310.0  AHP  and  340.0 
AHP.  (1)  No  vessel  or  craft  shall  moor 
along  either  bank  of  the  Mississippi 
River  between  mile  310.0  AHP  and  Mile 
340.0  AHP  e.xcept  in  case  of  an 
emergency,  pursuant  to  an  approved 
navigation  permit,  or  as  authorized  by 
the  District  Commander,  Vessels  may  be 


moored  any  place  outside  the  navigation 
channel  in  this  reach  in  case  of  an 
emergency  and  then  for  only  the 
minimum  time  required  to  terminate  the 
emergency.  When  so  moored,  all  vessels 
shall  be  securely  tied  with  bow  and 
stern  lines  of  sufficient  strength  and 
fastenings  to  withstand  currents,  winds, 
wave  action,  suction  from  passing 
vessels  or  any  other  forces  which  might 
cause  the  vessels  to  break  their 
moorings.  When  vessels  are  so  moored, 
a  guard  shall  be  on  board  at  all  times  to 
insure  that  proper  signals  are  displayed 
and  that  the  vessels  are  securely  and 
adequately  moored. 

(2)  Vessels  may  be  moored  any  time 
at  facilities  constructed  in  accordance 
with  an  app-oved  navigation  permit  or 
as  authorized  by  the  District 
Commander.  When  so  moored,  each 
vessel  shall  have  sufficient  fastenings  to 
prevent  the  vessels  from  breaking  loose 
by  wind,  current,  wave  action,  suction 
from  passing  vessels  or  any  other  forces 
which  might  cause  the  vessels  to  break 
their  mooring.  Number  of  vessels  in  one 
fleet  and  the  width  of  the  fleet  of  vessels 
tied  abreast  shall  not  extend  into  the 
fairway  or  be  greater  than  allowed 
under  the  permit, 

(3)  Mariners  should  report 
immediately  by  radio  or  fastest 
available  means  to  the  lockmaster  at 
Old  River  Lock  or  to  any  Government 
patrol  or  survey  boat  in  the  vicinity  any 
emergency  mooring  or  vessels  drifting 
uncontrolled  within  the  area  described 
in  paragraph  (a)(1)  of  this  section.  It  is 
the  responsibility  and  duty  of  the  master 
of  a  towing  vessel  releasing  or  mooring 

a  vessel  in  this  reach  of  the  Mississippi 
River  to  report  such  action  immediately. 
***** 

Dated:  July  28, 1987, 
J. P.  Wysocki. 

Commander.  U.S.  Coast  Guard.  Alternate 
Captain  of  the  Port.  \ew  Orleans,  UK. 
[FR  Doc.  87-21100  Filed  9-15-87:  8:45  ami 
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SUMMARY:  This  document  presents  a 
proposed  rule  partially  implementing 
section  103(m)  of  Pub.L.  99-662,  which 
directs  the  Secretary  of  the  Army  to 
reduce  the  non-Federal  cost-share  of 
flood  control  and  agricultural  water 
supply  projects  under  an  "ability  to  pay" 
determination.  This  proposed  rule 
applies  only  to  flood  control  projects. 
Agricultural  water  supply  projects  will 
be  covered  by  other  guidelines  which 
will  be  published  in  the  future. 

The  ability  to  pay  calculation  is  a  two 
step  procedure.  In  step  one,  an 
alternative  level  of  cost-sharing  is 
determined  by  comparing  project  flood 
control  benefits  to  project  flood  control 
costs.  It  is  assumed  that  even  the 
poorest  communities  and  states  should 
have  the  ability  to  afford  a  cost-share 
equal  to  one  fourth  of  the  benefit/cost 
ratio,  when  expressed  as  a  percentage. 
If  this  calculation  yields  an  alternative 
non-Federal  cost-share  that  exceeds  the 
normal  share  (as  defined  in  section  103). 
the  Non-Federal  interest  will  be  required 
to  provide  the  normal  share. 

If  the  benefits-based  share  alternative 
is  less  than  the  normal  share,  the  project 
sponsor  may  be  eligible  to  contribute  the 
amount  required  by  the  lower  share,  or 
to  provide  a  share  that  is  between  the 
two  values.  Eligibility  will  be 
determined  by  a  formula  that  uses  per 
capita  personal  income  of  the  state(s) 
and  county(ies)  in  which  the  project  is 
located.  If  the  state  and  county  per 
capita  income  values  are  low  enough, 
the  project  will  be  eligible  for  the  full 
reduction.  Intermediate  values  of  state 
and  county  per  capita  income  yield  a 
partial  reduction  from  the  normal  cost- 
share  to  the  benefits-based  alternative. 
High  values  of  state  and  county  income 
result  in  no  reduction  from  the  normal 
share. 

The  proposed  rule  also  covers  other 
subjects  which  are  relevant  to  the 
ability  to  pay  test.  These  details  are 
discussed  in  the  supplementary 
information  that  follows. 
DATE:  Before  adopting  the  proposed  rule 
as  a  final  rule,  the  Corps  of  Engineers 
will  give  consideration  to  any  written 
comments  timely  suliniitted.  Written 
comments  must  be  received  by 
December  15,  1987. 
ADDRESS:  Send  comments  to 
HQUSACE,  Director  of  Civil  Works, 
ATTN:  CECW-RP,  Washington,  DC 
20314-1000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Robert  N.  Steams,  (202)  272-0120. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  language  of  section  103(m)  is 
broad:  "Any  cost-sharing  agreement 


under  this  section  for  flood  control  or 
agricultural  water  supply  shall  be 
subject  to  the  ability  of  a  non-Federal 
interest  to  pay.  The  ability  of  any  non- 
Federal  interest  to  pay  shall  be 
determined  by  the  Secretary  in 
accordance  with  procedures  established 
by  the  Secretary.  '  There  is  no  definite 
Congressional  direction  on  how  the 
Secretary  is  to  proceed. 

The  Report  of  the  Senate  Committee 
on  Environment  and  Public  Works 
(Senate  Report  99-126.  Aug.  1.  1985) 
briefly  discusses  section  103(m).  The 
first  reference  (p,  6)  gives  examples  of 
the  kinds  of  factors  which  should  be 
included  in  the  ability  to  pay  criteria: 
income  in  relation  to  need, 
unemployment,  and  the  sponsor's  ability 
to  borrow  funds.  The  second  reference 
(p.  69)  stresses  that  beneficial  projects 
should  not  be  rejected  simply  because 
non-Federal  interests  lack  the  necessarj' 
resources,  but  points  out  that  since  the 
normal  cost-sharing  provisions  under 
section  103  should  not  prove 
burdensome,  ability  to  pay 
determinations  reducing  the  non-Federal 
share  are  quite  unlikely. 

The  debate  over  section  103(m) 
provides  some  insight  as  to 
Congressional  intent.  Senator 
Moynihan,  on  March  4,  1986  stated  that 
floods  could  hit  and  devastate 
communities  "which  are  small  and  could 
not  possibly  themselves  take  care  of  the 
cost  sharing  that  is  provided  under  the 
basic  schedule."  (pp.  S2838-S2839I 
Senator  Pryor  on  March  26,  1986, 
expressed  his  concern  that  "in  the  rural 
areas,  there  are  fewer  benefited  parties 
to  make  up  the  local  sponsor  group,  and 
the  amount  they  would  have  to  tax 
themselves  to  pay  25  to  35  percent  of 
construction  costs  are  onerous."  (p. 
S3401)  The  debate  also  shows  that  there 
is  no  clear  consensus  on  precisley  how 
the  section  is  to  operate.  Congressman 
Roe,  in  describing  the  conference 
agreement  on  Oct.  17. 1986,  expressed 
his  view  that  the  Secretar>'  should  be 
encouraged  "to  use  this  descretionary 
authority  to  continue  to  provide  new 
flood  control  protection  at  reduced  or  no 
non-Federal  cost-sharing  in  areas  where 
need  exists  but  ability  to  pay  does  not." 
(p.  H11546)  On  the  other  hand  Senator 
Stafford,  Chairman  of  the  Senate 
Committee  on  Environment  and  Public 
Works  argued  that,  "It  is  anticipated 
that  the  Secretary  will  only  rarely 
invoke  this  authority.  And  this  provision 
can  never  be  used  to  eliminate  the  non- 
Federal  share."  (p.  S16983)  Senator 
Stafford  also  argued,  'This  bill  now  says 
local  communities,  must,  in  general  pay 
25  cents  to  get  at  least  $1  in  benefits, 
sometimes  much  more  than  Si  in 
benefits.  Even  the  poorest  communities 


should  be  able  to  find  a  quarter  to  invest 
in  order  to  get  $1  or  more  in  return."  (p. 
S16983) 

The  Role  of  the  Local  Sponsor 

In  developing  the  abihty  to  pay 
guidelines,  we  have  had  to  address  the 
issue  that  different  states  have  different 
policies  with  respect  to  the  degree  of 
state  involvement  in  sponsoring  flood 
control  projects  and  providing  financial 
support.  We  believe  that  the  guidelines 
should  be  "policy  neutral"  in  relation  to 
the  selection  of  the  local  sponsor.  Thus, 
states  where  sponsors  are  agencies  of 
state  governments  will  not  be  treated 
differently  than  states  where  sponsors 
may  be  much  smaller  governmental 
units  such  as  cities  or  towns. 

While  our  goal  is  to  be  policy  neutral 
with  respect  to  the  selection  of  the  local 
sponsor,  we  will  not  be  neutral  with 
respect  to  the  possibility  of  state 
assistance  when  local  sponsors  have 
limited  financial  capability.  We  believe 
that  states  have  a  responsibility  in  cases 
where  a  local  sponsor  seems  incapable 
of  providing  the  non-Federal  share.  This 
has  led  to  two  conclusions  which  have 
been  incorporated  into  our  proposed 
guidelines. 

Our  first  conclusion  is  that  state 
resources  as  well  as  project  area 
resources  should  be  a  factor  in 
determining  any  adjustments  to  the 
normal  cost-share.  This  will  be  evident 
in  the  formulas  described  below. 

Our  second  conclusion  is  that  project 
size  should  not  be  a  separate 
consideration.  Larger  projects  must 
generate  larger  benefits,  and  therefore, 
affect  a  larger  segment  of  the 
population,  if  they  have  met  the 
economic  feasibility  test  for  Federal 
funding.  More  importantly,  when 
compared  to  state  budgets,  every  project 
becomes  a  small  percentage  of  total 
capital  expenditures 

The  Use  of  Project  Benefits  in 
Developing  a  Cost-Share  Alternative 

Local  sponsors  and  their  states  have 
two  sources  of  economic  resources  that 
can  be  used  to  pay  for  the  non-Federal 
share  of  the  project.  First,  existing 
resources  as  reflected  in  traditional 
measures  of  income  and/or  wealth,  may 
be  sufficient.  Second,  the  project  itself 
will  generate  benefits.  Many  of  the 
benefits  to  flood  control  projects  are 
either  due  to  flood  damage  reduction  or 
to  income  enchancement  to  households 
and  businesses  located  in  the  pro]ect 
area.  These  benefits  represent  an 
important  source  of  income  and  wealth 
that  will  be  available  for  project  funding 
no  matter  how  poor  the  project  area  is 
before  implementation. 
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We  believe  that  project  benefits 
should  determine  the  alternative  level  of 
cost-sharing  under  the  ability  to  pay 
test.  This  alternative  level  establishes  a 
benefits  based  floor  (BBF)  below  which 
the  non-Federal  cost-share  will  not  be 
reduced.  Therefore,  when  projects  are 
fully  eligible,  the  reduction  in  the  non- 
Federal  share  would  be  such  as  to  set 
the  share  equal  to  one  fourth  of  the 
project's  benefit/cost  ratio,  when  this 
ratio  is  expressed  as  a  percentage.  For 
example,  if  a  project  has  a  benefit/cost 
ratio  of  1.2,  share  reductions  cannot 
bring  the  share  below  one  fourth  of  this, 
or  30  percent  of  project  first  costs.  In  this 
example,  if  the  "normal"  level  of  cost- 
sharing,  i.e.  the  amount  required  by 
section  103(a)  or  103(b),  is  less  than  30 
percent,  there  will  be  no  reduction  under 
the  ability  to  pay  provision. 

The  seU^rtion  of  the  factor  of  one 
fourth,  or  liS  percent,  is  based  on  the 
minimum  level  of  non-Federal  cost- 
sharing  for  flood  control  projects 
specified  in  sections  103(a)  and  103(b). 
The  position  is  equivalent  to  that 
expressed  by  Senator  Stafford  "[ejven 
the  poorest  communities  should  be  able 
to  find  a  quarter  to  invest  in  order  to  get 
Si  or  more  in  return."  (see  Background 
section  above).  It  is  expected  that  the 
reductions  in  cost-sharing  will  occur 
most  often  when  normal  non-Federal 
costs  are  closer  to  the  50  percent 
maximum  than  to  the  25  percent 
minimum.  Congress  may  occasionally 
authorize  projects  which  have  a  benefit 
cost  ratio  below  one.  The  determination 
of  alternative  levels  of  cost-sharing 
under  the  ability  to  pay  test  should 
apply  in  these  cases,  despite  the  low 
ratio.  These  projects  will  not  generate 
the  same  level  of  economic  resources 
(rompared  to  project  costs)  as 
economically  justified  projects,  and 
project  beneficiaries  will  not  have  the 
same  ability  to  pay  from  this  source. 
Under  no  circumstances,  however,  do 
we  believe  that  the  non-Federal  share 
should  be  less  than  the  five  percent 
minimum  payment  of  section 
103(a)(1)(A),  Pub.  L.  99-662. 

Operations  and  maintenance  (O&M) 
expenses  of  flood  control  projects  have 
traditionally  been  the  responsibility  of  a 
non-Federal  interest.  We  do  not  propose 
to  change  this;  any  reductions  in  non- 
Federal  shares  under  the  ability  to  pay 
provision  will  apply  to  first  costs  only. 
For  administrative  simplicity,  we  have 
proposed  to  use  one  fourth  of  the  benefit 
cost  ratio  as  an  alternative  share,  even 
though  the  costs  in  this  calculation 
include  O&M  costs.  This  ratio  will  be 
calculated  based  on  the  discount  rate 
which  the  Corps  is  using  to  evaluate 
projects  at  the  time  the  local 


cooperation  agreement  (LCA)  is  signed. 
For  LCA's  signed  in  1987  for  example,  an 
8.875  percent  discount  rate  would  be 
used. 

The  Use  of  Per  Capita  Personal  Income 
To  Determine  Project  Eligibility 

Project  eligibility  for  reductions  in  the 
non-Federal  share  will  be  determined  by 
the  per  capita  personal  income  of  the 
project  area  (using  county  income  as  the 
surrogate  for  project  area  income)  and 
the  state  in  which  the  project  is  located. 
Although  alternative  concepts  of  a 
"fiscal  capacity"  or  "ability  to  pay" 
index  have  been  developed  and 
promoted,  many  government  programs 
continue  to  use  per  capita  income 
(including  Medicaid  and  Aid  to  FamiHes 
with  Dependent  Children).  The  data  are 
readily  available  from  the  Bureau  of 
Economic  Analysis  on  a  yearly  basis. 

Per  capita  income  reflects  two  of  the 
three  factors  3et  out  in  the 
aforementioned  report  of  the  Senate 
Committee  on  Environment  and  Public 
Works:  (1)  Income  in  relation  to  need; 
and  (2)  unemployment.  "Income  in 
relation  to  need"  is  a  phrase  which 
suggests  consideration  not  only  of 
income,  but  of  the  relative  cost  of  living 
in  a  particular  geographic  area. 
Unfortunately,  information  on  regional 
cost  of  living  differentials  is  not 
available  from  the  Federal  government. 
Data  from  private  sources,  including  the 
Rand  McNally  Places  Rated  Guide,  1985 
are  useful  indicators  of  price 
differentials  among  urban  areas,  but  fail 
to  document  the  cost  of  living  for  rural 
areas  within  the  United  States,  making  it 
impossible  to  calculate  state  and  county 
price  indices  accurately  from  these 
sources.  Moreover,  the  cost  of  living 
measures  reported  by  these  sources 
place  a  heavy  emphasis  on  the  current 
market  value  of  housing,  a  factor  that 
may  not  be  relevant  for  people  who 
have  lived  in  an  area  for  a  long  time. 
This  leaves  us  with  no  comprehensive 
information  to  use  as  a  basis  for 
precisely  adjusting  income  figures  to 
account  for  differences  in  the  cost  of 
living.  On  the  other  hand  such  a  precise 
calculation  may  not  be  necessary.  When 
current  housing  value  is  given  a  smaller 
weight  and  urban  price  indices  are 
combined  for  all  regions  in  a  single 
state,  the  cost  of  living  differentials  set 
out  in  the  private  sources  decrease 
dramatically.  Per  capita  income  thus 
already  takes  into  account,  to  a  great 
degree,  "income  in  relation  to  need". 
This  fact,  in  addition  to  the 
unavailability  of  comprehensive  cost  of 
living  data  reaffirms  the  choice  of  per 
capita  income  as  our  basic  statistical 
measure. 
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We  should  note  two  exceptions; 
Alaska  and  Hawaii.  Even  when  current 
housing  value  is  given  less  weight  in 
calculations  for  these  two  states,  their 
relative  costs  of  living  are  far  higher 
than  the  rest  of  the  country.  This  finding 
is  consistent  with  that  of  the  Office  of 
Personal  Management,  which  conducts 
surveys  to  determine  the  salary  levels  of 
Federal  employees  in  Alaska  and 
Hawaii  which  would  compensate  the 
employees  for  the  higher  prices  they 
must  pay.  Cost  of  living  adjustments  will 
therefore  be  made  for  Alaska  and 
Hawaii,  based  on  the  Federal 
Government's  salary  differentials  in 
those  two  states  for  Federal  employees 
living  in  non-Federal  housing  without 
Federal  Commissary  provisions.  Pay 
differentials  may  be  different  for  various 
regions  in  Alaska  and  Hawaii.  For 
administrative  simplicity,  the 
differentials  for  the  two  most  populated 
regions  will  be  used:  Anchorage  AK  (a 
25  percent  pay  differential  in  1986),  and 
Oahu  HI  (a  22.5  percent  differential  in 
1986).  Information  on  the  salary 
differenfials  for  the  period  1982-86  is 
available  in  FPM  Bulletins  591-30,  591- 
32,  and  591-33. 

Unemployment,  the  second  factor 
mentioned  in  the  Committee  report, 
tends  to  be  lower  in  areas  where  per 
capita  personal  income  is  higher.  For 
example,  using  state  information  for 
1985,  the  correlation  coefficient  between 
these  variables  was  .47,  a  value  which  is 
significantly  different  from  zero 
statistically.  Moreover,  since  ability  to 
pay  is  more  a  function  of  the  level  of 
income  than  the  distribution  of  income, 
PCI  is  preferred  over  a  measure  of 
unemployment. 

The  third  factor  set  out  in  the 
Committee  Report  is  the  sponsor's 
borrowing  capability.  We  have  carefully 
considered  how  best  to  incorporate  this 
factor  in  our  calculations.  We  conclude 
that  such  an  incorporation  is 
inappropriate.  Borrowing  capability  as 
measured  for  example  by  an  entity's 
credit  rating,  will  reflect  a  number  of 
factors  including  but  not  limited  to  the 
underlying  economic  resource  base. 
Local  governments  may  have  committed 
themselves  to  providing  public  services 
which  are  either  discretionary  or  are 
provided  by  the  private  sector  in  other 
locations.  In  some  cases,  a  community 
may  be  unable  to  raise  additional 
capital  because  its  citizens  are  simply 
unwilling  to  vote  for  the  tax  increases 
that  might  be  required.  We  conclude 
therefore,  that  the  borrowing  capability 
of  the  local  sponsor  should  not  be  a 
factor  in  the  ability  to  pay 
determination. 
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The  interim  final  rule  will  use  a  three 
year  average  of  PCI.  Although  this  will 
create  lags  in  recognizing  when  an  area 
has  had  a  deterioration  or  improvement 
in  its  economic  circumstances,  it  also 
reduces  the  likelihood  that  findings  will 
be  based  on  temporary  circum.stances. 
Other  Federal  programs  are  based  on  a 
three  year  average. 

All  U.S.  Territories  will  be  eligible  for 
the  full  amount  of  cost-share  reduction. 
Unpublished  data  from  the  Bureau  of 
Economic  Analysis  indicates  that  in 
1985.  per  capital  personal  income  in  the 
territories  ranged  from  66  percent  of  the 
U.S.  average  [GUAM]  to  25  percent  of 
the  U.S.  average  (American  Samoa). 

The  Eligibility  Formula 

The  eligibility  factor  (EF)  will  be 
determined  by: 

EF  =  a-b,  x(State  PCI  Index) -b,x  [County 
PCI  Index) 

where  a,  bi,  and  bi  are  positive 
constants.  The  county  and  state  PCI 
indices  are  a  measure  of  the  local  PCI 
relative  to  the  national  average.  If  per 
capita  income  in  a  state  equals  the 
national  average,  the  state's  index 
number  would  be  100.  If  a  project 
includes  beneficiaries  in  more  than  one 
county,  the  county  PCI  index  will  be  a 
combined  PCI  index,  where  each  county 
PCI  index  is  weighted  by  the  share  of 
project  benefits  which  can  be  located 
geographically.  If  EF  is  less  than  zero, 
the  project  is  not  eligible  for  cost-share 
reductions  under  the  ability  to  pay  test. 
If  EF  is  greater  than  or  equal  to  one,  the 
project  is  eligible  for  full  application  of 
the  benefits  based  cost-share  alternative 
described  above.  For  EF  less  than  one 
but  greater  than  zero,  the  value 
represents  the  degree  of  application  for 
which  the  project  is  eligible.  For 
example  if  the  normal  cost-share  is  50 
percent  and  the  minimum  cost-share 
under  the  ability  to  pay  formula  is  30 
percent  and  EF=.6.  the  project  will 
receive  60  percent  of  the  difference 
between  50  percent  and  30  percent.  The 
cost-share  in  this  example  would  be  38 
percent  (50 -.60(50-30)  =  38). 

The  formula  reflects  our  view  that 
state  participation  in  the  cost-sharing  of 
flood  control  projects  should  be 
encouraged.  The  choice  of  county  data 
to  represent  a  project  areas  per  capita 
income  is  based  on  considerations  of 
practicality  and  policy.  County  data  is 
available  from  the  Bureau  of  Economic 
Analysis,  Department  of  Commerce,  on 
a  year  basis.  If  smaller  governmental 
units  were  used,  there  would  be  an 
increased  likelihood  of  inaccurate 
statistics.  Equally  important,  by  defining 
in  advance  the  governmental  region  to 
represent  the  project  area,  the  non- 


Federal  interests  are  free  to  identify  the 
local  sponsor  without  regard  to  the 
effect  this  might  have  on  the  ability  to 
pay  determination. 

In  selecting  the  param.eters  a,  bi,  and 
bj  we  have  had  two  objectives.  First,  in 
order  to  encourage  state  participation 
where  necessary,  we  have  given  equal 
weights  to  state  and  county  PCI,  that  is 
bi  and  b2  have  been  set  equal  to  each 
other  (they  are  kept  separate  in  the 
formula,  so  that  the  weights  may  be 
changed,  if  appropriate,  after  comments 
are  considered).  Second,  we  have  been 
guided  by  our  sense  of  the  intent  of 
Congress  thai  the  ability  to  pay 
provision  should  only  apply  in 
exceptional  circumstances.  The  formula 
has  therefore  been  constructed  so  that 
two-thirds  of  the  counties  would  not  be 
eligible:  20  percent  of  the  counties  would 
be  eligible  for  the  full  application:  and 
the  remaining  IS'^'a  percent  would  be 
eligible  for  a  partial  application. 

Available  county  PCI  data  lag  behind 
available  state  PCI  data.  Currently, 
county  information  is  available  through 
1984,  state  info.-mation  through  1986. 
The  interim  guidelines  require  the  use  of 
the  three  latest  years  even  if  these  years 
are  different  for  counties  and  states.  We 
believe  that  this  represents  the  most  up 
to  date  economic  profile  of  a  project 
area  which  can  be  applied  uniformly  to 
all  projects. 

Other  Factors 

We  have  retained  the  five  percent 

minimum  cash  requirement  of  section 
103(a)(1)(A)  even  for  projects  where  the 
ability  to  pay  test  leads  to  a  reduction  in 
the  non-Federal  cost-share.  This 
requirement  is  intended  to  de.monstrate 
that  the  non-Federal  interest  has  a 
serious  comm.itment  to  the  project. 
Congress  did  not  want  to  cash 
requirement  changed  when  the  normal 
cost-share  level  was  at  the  maximum  of 
50  percent  (see  section  103!a){3))  nor  did 
it  want  the  requirement  waived  when 
the  non-Federal  interest  chooses  to 
make  a  deferred  payment  (see  section 
103(a)(4)).  By  keeping  the  5  percent  cash 
requirement  under  the  ability  to  pay 
provision,  it  may  be  necessary  to 
negotiate  cash  repayments  to  the  local 
sponsor  at  the  end  of  the  project,  or  to 
make  Federal  payments  for  Lands, 
Easements,  Rights  of  Way,  Relocations, 
and  Dredge  Material  Disposal  Areas 
(LERRD)  that  are  normally  the 
responsibility  of  the  non-Federal 
interest. 

The  interim  final  rule  also  contains  a 
provision  allowing  the  non-Federal 
mterest  to  waive  application  of  the 
ability  to  pay  test.  This  might  be  most 
advantageous  when  project  benefits 
have  not  been  fully  enumerated  before 


authorization  or  when  additional 
research  is  necessary  to  separate  flood 
control  benefits  and  costs  from  total 
costs  of  a  multi-purpose  project.  In  these 
cases,  local  sponsors  may  want  to 
accept  the  normal  cost-share  so  that 
implementation  of  the  project  will  not  be 
delayed 

E.0. 12291  and  Regulator}  Flexibility 

Act 

This  rule  is  not  a  major  rule  within  the 
meaning  of  Executive  Order  12291, 
because  it  is  not  likely  to  result  in:  (1) 
An  annual  effect  on  the  economy  of  $100 
million  or  more:  (2)  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal.  State,  or  local 
government  agencies,  or  geographic 
regions:  or  (3)  significant  adverse  effects 
on  competition,  em.ployment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  the  United  States  based 
enterprises  to  compete  with  foreign 
based  enterprises  in  domestic  or  export 
markets. 

Pursuant  to  5  U.S.C.  605(b)  I  hereby 
certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  imposes  few,  if  any. 
administrative  burdens  of  any  sort  on 
small  entities. 

Furthermore,  the  number  of  entities 
affected  by  this  rule  is  small  and  the 
relief  granted  in  individual  cases,  though 
significant  to  the  parties  involved,  is  not 
significant  within  the  meaning  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  33  CFR  Part  241 

Community  facilities,  Flood  control. 
Intergovernmental  relations,  Water 
resources. 

Dated:  September  1. 1987. 
Peter  J.  Cahill, 
Coiunel.  CS.  Executive.  OASA  (CW). 

The  Corps  of  Engineers  proposes  to 
establish  a  new  Part  241  in  Title  33, 
Chapter  II  as  follows: 

PART  241— FLOOD  CONTROL  COST- 
SHARING  REQUIREMENTS  UNDER 
THE  ABILITY  TO  PAY  PROVISION- 
SECTION  103(m)  OF  PUB.  L.  99-662 
lER  1165-2-121) 

Sec. 

241.1  Purpose 

241.2  Applicability 

241.3  References 

241.4  Genera!  Policy 

241.5  Procedures  for  Estimating  the 
Alternative  Cost-share 

241.6  Application  of  Test 
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Authority;  Sec  1031m).  Water  Resources 
Di  \  i  lopmenl  Act  of  1986  Pub.  L.  99-662,  100 

S'.r   4nH2.  13  I'  S.C  2201  et  seq. 

§  241.1     Purpose. 

This  regulation  gives  general 
instructions  on  the  implementation  of 
section  103(m)  of  Pub.  L.  9&-662  as  it 
applies  to  Rood  control  projects. 

§241.2    Applicability. 

This  regulation  applies  to  all 
HQUSACE  elements  and  field  operating 
agencies  of  the  Corps  of  Engineers 
having  Civil  Works  responsibilties. 

§241.3    References. 

(a)  Section  103.  Water  Resources 
Development  Act,  1986.  Pub.  L.  99-662, 
100  Stat.  4082.  33  U.S.C.  2201  et  seq. 

(b)  U.S.  Water  Resources  Council, 
Economic  and  Environmental  Principles 
and  Guidelines  for  Water  and  Related 
Land  Resources  Implementation 
Studies.  March  10.  1983. 

(c)  Office  of  Personnel  Management, 
EPM  Bulletin  b9\-:iQ. 

(d)  Office  of  Personnel  Management. 
FPM  Bulletin  591-32. 

(e)  Office  of  Personnel  Management, 
FPM  Bulletin  SQI-'i'i. 

(f)  U.S.  Dept.  of  Commerce,  Bureau  of 
Economic  Analysis.  Local  Area  Personal 
Income,  7979-84.  Volumes  1-9. 

§  241.4    General  policy. 

(a)  Procedures  described  herein  will 
be  used  to  establish  an  "ability  to  pay" 
test  which  will  be  applied  to  all  flood 
control  projects.  As  a  result  of  the 
application  of  the  test,  some  projects 
will  be  cost-shared  by  the  Non-Federal 
interest  at  a  lower  level  than  the  non- 
Federal  share  would  be  normally  under 
the  provisions  of  section  103  of  Pub.  L 
99-662. 

(b)  The  ability  to  pay  test  shall  be 
conducted  independently  of  any 
analysis  of  a  project  sponsor's  ability  to 
finance  its  ultimate  share  of  proposed 
project  costs.  The  test  shall  not  be  used 
to  affect  project  scope,  or  to  change 
budgetary  priorities  among  projects 
competing  for  scarce  Federal  funds. 

(c)  Since  the  normal  non-Federal  cost- 
share  is  substantially  less  than  full  costs 
in  every  case,  the  ability  to  pay  test 
should  be  structured  so  that  reductions 
in  the  level  of  cost-sharing  will  be 
granted  in  only  a  limited  number  of 
cases  of  severe  economic  hardship. 

(d)  Any  reductions  in  the  level  of  non- 
Federal  cost-sharing  as  a  result  of  the 
application  of  this  test  will  be  applied  to 
construction  costs  only.  The  non-Federal 


interests  will  continue  to  be  responsible 
for  the  cost  of  operations,  maintenance 
and  rehabilitation. 

(e)  Section  103(m)  requires  that  all 
cost-sharing  agreements  for  flood 
control  be  subject  to  the  ability  to  pay 
test.  This  includes  any  projects 
specifically  authorized  by  Congress  as 
well  as  the  "continuing  authority" 
projects  constructed  under  section  14  of 
the  1946  Flood  Control  Act  (33  U.S.C. 
701r)  and  section  205  of  the  1948  Flood 
Control  Act  (33  U.S.C.  701sJ. 

(0  The  test  should  be  based  not  only 
on  the  economic  circumstances  within  a 
project  area,  but  also  on  the  conditions 
of  the  state(s]  in  which  the  project  is 
located.  Although  states'  policies  with 
respect  to  supporting  local  interests  on 
flood  control  projects  are  not  uniform, 
the  state  represents  a  potential  source  of 
financial  assistance  which  should  be 
considered  in  the  analysis. 

(g)  The  alternative  level  of  cost- 
sharing  determined  under  the  ability  to 
pay  principle  should  be  govered  in  part 
by  project  benefits.  If,  as  a  result  of  the 
project,  local  beneficiaries  receive  more 
income,  or  are  required  to  use  fewer 
resources  on  flood  damage  repair  or 
replacement,  or  on  flood  insurance,  a 
portion  of  these  resources  should  be 
available  to  pay  for  the  non-Federal 
share,  even  in  those  cases  where  an 
analysis  of  current  economic  conditions 
indicates  that  there  are  relatively 
limited  resources  in  the  project  area  and 
its  state. 

(h)  The  Non-Federal  interest  may,  at 
its  discretion,  waive  the  application  of 
the  ability  to  pay  test.  In  this  case,  the 
Non-Federal  interest  shall  be  considered 
to  have  the  ability  to  pay  the  normal 
cost-share  and  no  further  research  will 
be  required. 

§241.5     ProceiJures  for  estimating  ttie 
alternative  cost-stiare. 

(a)  Step  one.  Determine  the  maximum 
reduction  in  the  level  of  non-Federal 
cost-sharing  for  qualifying  projects. 

(1)  Calculate  the  ratio  of  flood  control 
benefits  {developed  using  the  Water 
Resources  Council's  Principles  and 
Guidelines-vel.  b)  to  flood  control  costs 
for  ''  '  authorized  project  based  on  the 
discount  rate  which  the  Corps  is 
currently  using  to  evaluate  projects. 
Costs  include  operations  and 
maintenance  as  well  as  first  costs. 
Divide  the  result  by  four. 

(2)  If  the  ratio  determined  in 

§  241.5(a)(1).  »vhen  expressed  as  a 
percentage,  is  less  than  the  level  of  cost- 
sharing  that  v»ould  normally  be  required 
by  section  103(a)  or  103(b).  Pub.  L.  99- 
662.  projects  may  be  eligible  for  a 
reduction  in  the  non-Federal  share  to 
this  "benefits  based  floor"  (BBF),  or  for 


a  partial  reduction  to  a  share  between 
the  normal  level  and  the  BBF.  In  no  case 
however,  will  the  non-Federal  cost- 
share  be  less  than  five  percent. 

(3)  If  the  ratio  detemined  in 
§  241.5(a)(1).  when  expressed  as  a 
percentage,  is  greater  than  the  level  of 
cost-sharing  that  would  normally  be 
required  by  section  103(a)  or  103(b),  Pub. 
I..  QQ_fiR2,  the  normal  level  of  cost- 
sharing  will  apply. 

(b)  Step  two.  Determine  project 
eligibility.  Projects  may  qualify  for  the 
full  amount  of  the  reduction  in  cost- 
sharing  calculated  in  Step  one,  or  for 
some  fraction  of  the  reduction  in  cost- 
sharing,  depending  on  a  measure  of  the 
economic  resources  of  the  project  area 
and  of  the  state  or  states  in  which  the 
project  is  located. 

(1)  For  each  of  the  three  latest 
calendar  years  for  which  information  is 
available,  detemine  the  level  of  per 
capita  personal  income  in  the  state  or 
states  in  which  the  project  sponsors  are 
located,  and  compare  this  to  the 
national  average  of  per  capita  personal 
income.  Source:  Dept  of  Commerce. 
Bureau  of  Economic  Analysis  as 
presented  in  the  Survey  of  Current 
Business.  For  Alaska  and  Hawaii  only, 
divide  the  per  capita  personal  income 
figure  by  one  plus  the  percentage  used 
in  the  Federal  Government's  cost  of 
living  pay  differential  for  Federal 
workers  who  purchase  local  retail  and 
who  use  private  housing,  emiployed  in 
Anchorage  AK  and  Oahu,  HI  (see 
References  §§  241.3(c)  and  241.3(d). 
Index  each  state's  per  capita  personal 
income  to  the  national  average 

(U.S.  =  100),  and  calculate  the  three  year 
average  of  the  state's  index  number. 

(2)  For  each  of  the  three  latest 
calendar  years  for  whch  information  is 
available,  determine  the  level  of  per 
capita  personal  icome  in  the  county  or 
counties  where  project  benefits  accure 
(the  "project  area",  and  compare  this  to 
the  national  average  of  per  capita 
personal  income.  S(3urce:  Reference 

§  241.3(c).  For  Alaska  and  Hawaii  only, 
divide  the  per  capita  personal  income 
figure  by  one  plus  the  percentage  used 
in  the  Federal  Government's  cost  of 
living  pay  differential  for  Federal 
workers  who  purchase  local  retail  and 
who  use  private  housing,  employed  in 
Anchorage  AK  and  Oahu  HI.  Index  each 
county's  per  capita  personal  income  to 
the  national  average  (U.S.  =  100),  and 
calculate  the  three  year  average  of  the 
county's  index  number. 

(3)  To  assure  consistency,  the 
calculations  in  (1)  and  (2)  will  be 
performed  by  HQUSACE  and 
distributed  to  al!  field  elements.  This 
information  is  included  in  Appendices  A 
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and  B  to  this  document.  In  subsequent 
years  the  information  will  be  included  in 
the  Corps'  Reference  Handbook.  Ref. 
§  241.3(g)  which  is  updated  annually. 

(4)  When  the  project  area  includes 
more  than  one  county,  calculate  a 
composite  project  area  index  by  talking 
a  weighted  average  of  the  county  index 
numbers,  the  weights  being  equal  to  the 
relative  levels  of  benefits  received  in 
each  county. 

(5)  Calculate  an  "eligibility  factor"  for 
the  project  according  to  the  following 
formula: 

EF  =  a-b,  X  (state  factor) -bj  x  (area 

factor). 
If  EF  is  one  or  more,  the  project  is 
eligible  for  the  full  reduction  in  cost- 
share  to  the  benefits  based  floor.  If  EF  is 
zero  or  less,  the  project  is  not  eligible  f  :r 
a  reduction.  If  EF  is  between  zero  and 
one,  the  non-Federal  cost-share  will  be 
reduced  proportionately  to  an  amount 
which  is  greater  than  the  BBF  but  less 
than  the  normal  non-Federal  cost-share. 
See  §  241.5(c)  below.  The  values  of  a,  b,. 
and  b,  will  be  determined  by 
HQUS.'KCE.  The  parameter  values  will 
be  based  on  the  latest  available  data 
and  set  so  that  20  percent  of  counties 
have  an  EF  of  1.0  or  more,  while  66.7 
percent  have  an  EF  of  O  or  less.  These 
values  will  be  adjusted  periodically  as 
new  information  becomes  available. 
Changes  will  be  published  in  the  Corps' 
Reference  Handbook,  the  values  as  of 
July  1. 1987  are: 
3  =  14.45646 
bi  =  0.08858 
b,  =  0.08858 

Note  that  currently,  b,  and  b,  are  equal, 
giving  the  same  weight  to  state  and  local 
income  levels. 

(6)  For  Puerto  Rico.  Guam  and  other 
U.S.  territories  the  eligibility  factor  is 
administratively  established  to  be  equal 
tol. 

(c)  Application  of  the  Ability  to  Pay 
Formula  to  the  Basic  Cost-sharing 
Provisions  of  Section  103.  If  a  flood 
control  project  has  a  BBF  which  is  less 
than  the  normal  cost-share  and  an  EF 
which  is  greater  than  zero,  the  non- 
Federal  cost-share  will  be  reduced.  The 
actual  reduction  is  determined  by 
applying  the  ability  to  pay  formula  to 
the  basic  flood  control  cost-sharing 
provisions  of  section  10,3  Pub.  L  99-662 
as  follows: 

(1)  whenEF  =  l: 
cost-share  =  BBF 

(2)  when  EF  <  1.  for  structural 
projects  covered  by  section  103(a): 

(a)  if  LERRD  equals  or  exceeds  45 
percent: 

cost-share  =  50 -EF  x  (55-BBF) 

(b)  if  LERRD  exceeds  20  percent  but  is 
less  than  45  percent: 


cost-shared  =  (LERRD  -  5)  -  EF  X 
[LERRD  ^5)-BBF] 

(c)  if  LERRD  is  less  than  20  percent: 
cost-share  =  25-EF  (25-BBF] 

(3)  When  EF  <  1,  for  non-structural 
projects  covered  by  Section  103(b): 

Cost-share  =  25-EF  (25-BBF) 

(4)  In  no  case  can  the  non-Federal 
share  be  less  than  five  percent. 

Note.  LERRD  equals  the  costs  of  lands, 
easements,  rights-of-way,  relocations,  and 

dredged  material  disposal  areas. 

§  241.6    Application  of  test 

(a)  A  preliminary  ability  to  pay  test 
will  be  applied  during  the  study  phase  of 
any  proposed  project.  If  the  ability  to 
pay  cost-share  is  lower  than  the  share 
that  would  normally  apply,  the  revised 
estimated  cost-share  will  be  used  for 
budgetary'  and  other  planning  purposes. 

(b)  The  official  application  of  the 
ability  to  pay  test  will  be  made  at  the 
time  the  Local  Cooperation  Agreement 
(LCA)  between  the  Corps  of  Engineers 
and  the  Non-Federal  interest  is  signed. 
For  structural  flood  control  projects,  the 
normal  level  of  cost-sharing  will  not  be 
known  until  the  end  of  the  project  (since 
the  normal  level  as  specified  in  section 
103(a)  includes  LERRD).  In  this  case,  if 
the  Eligibility  Factor  is  greater  than  zero 
but  less  than  one.  the  ability  to  pay  non- 
Federal  share  will  be  determined  using 
estimated  costs.  For  all  projects,  the 
LCA  will  include  a  clause  indicating  the 
results  of  the  ability  to  pay  test.  If  a 
project  is  eligible  for  a  lower  non- 
Federal  share,  the  revised  share  will  be 
specified  (there  will  be  no  recalculation 
of  this  share  once  the  LCA  is  signed).  If 
at  the  time  of  project  completion,  the 
normal  non-Federal  share  based  on 
actual  costs,  is  less  than  the  ability  to 
pay  share  specified  in  the  LCA,  the 
normal  share  will  apply.  For  all  projects, 
an  exhibit  attached  to  the  LCA  will 
include:  The  benefits  based  floor  (BBF) 
determined  in  Step  one  above:  the 
eligibility  factor  (EF)  determined  in  Step 
two  above:  if  the  Eligibility  Factor  is 
greater  than  zero  and  less  than  one,  the 
estimated  normal  non-Federal  share: 
and  the  formula  used  in  determining  the 
ability  to  pay  share  as  described  in 
§§241.5(c)(liand  241.5(c)(4). 

(c)  For  structural  projects,  the  project 
sponsor  will  be  required  to  provide  a 
cash  payment  equal  to  a  minimum  of 
five  per  cent  of  estimated  total  project 
costs  during  the  period  of  construction, 
regardless  of  the  outcome  of  the  ability 
to  pay  test.  If  formula  §  241.5(c)(2)  is 
used  to  estimate  the  non-Federal  share, 
the  resultant  non-Federal  cash 
requirement  could  continue  to  exceed 
five  per  cent.  For  example,  if  LERRD  is 
10  percent  of  costs,  the  normal  costshare 


requirement  is  25  percent,  including  a  15 
percent  cash  payment:  if  the  revised 
Non-Federal  share  under  ability  to  pay 
is  20  percent,  there  remains  a  10  percent 
cash  requirement.  In  these  cases,  the 
Non-Federal  interest  shall  pay  its  share 
of  cash  during  construction  at  a  rate 
proportionate  to  its  projected  final  cash 
share.  If  the  non-Federal  share,  adjusted 
for  ability  to  pay  considerations, 
exceeds  30  percent,  section  103la)(4). 
permitting  deferred  payment  of  the 
amount  exceeding  30  percent  will  still 
apply. 

(d)  If  the  normal  LERRD  plus  five 
percent  cash  requirement  exceeds  the 
ability  to  pay  cost  share  requirement, 
the  Federal  Government  will  make  any 
necessary  adjustments  to  the  Non- 
Federal  interest  ♦hrough  Federal 
payments  for  LERRD  or  reimbursement. 
The  adjustment  mechanism  will  be 
negotiated  and  the  Local  Cooperation 
.Agreement  will  include  a  description  of 
t.he  mechanism. 

Apperdix  A.— State  Per  Capita  Personal 
Income  Index  Numbers  State  Income  as 
a  Percent  of  U.S.  .Average,  19^4-86 


State 

State 

Index 

No. 

Alat>ap-,a 

76  90 

Alaska 

104  14 

A-Tzona „ 

A.'kansas 

Cal!tornia„ 

91.71 
75.33 

1 15  84 

Colorado ...„ 

Connecticut _               

106  36 
130  59 

Delawa'e _               .    . 

103  32 

Ostnci  of  Columbia ._ 

130  75 

Florida  „ 

Georgia „ 

99.09 
90  6'< 

Hawaii  

tdafx) __       

Illinois  

85.79 

79R5 

106  50 

Indiar^  ..                 _ 

Iowa „ 

89  93 
91  4B 

Kansas  ..    .           

99  44 

KentucKy 

Louisiana „ „ 

Maine      

7800 
80  96 
86  33 

Ma-viand „ 

Massachusetts 

MiclTigan „ „ 

Minnesota 

114  04 

118  43 

9813 

101  86 

Mississippi 

Missoun 

Montana 

Nstjraska 

Nevada „„ 

66.59 
94  94 
81  38 
9523 
104  48 

New  Hampstiire 

107  90 

New  Jersey 

124  38 

New  Mexico „ 

78  10 

New  York „ 

116  32 

Norrti  Carolina 

84  05 

Nort^  Dakota..   ._ 

86  83 

Ohio 

95  27 

Oklahoma  .   .     ,  ,,    , 
Oregon... 

87  91 
91  35 

:4940 
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State 


Stale 

Index 

No. 


UM  I 


Per.nsv'vania 96  70 

Rhode  Island „ 100.76 


South  Carolina 

South  Dakota 

Tennessee 

Texas 

Utah 

Vermont 

Virginia ;    104.95 

Washington 1 00.59 

West  Virginia 

Wisconsin 


76.88 
81.55 
81.21 
96.07 
75.45 
87.41 


73.67 
95.42 


Wyoming '      94,02 

Source:  Survey  of  Current  Business.  April, 
1387 

Note  —Alaska  income  figures  divided  by 
1  25  Hawaii  income  figures  divided  by  1,15, 
1384,  65,  By  1,225,  1986. 

.\ppendi.\  B. — County  Per  Capita 
Fersonal  Index  Numbers  County  Income 
as  a  Percent  of  U.S.  Average  1982-84 


County 

County 

PCI 

Index 

Alabama 

Autauga 

77.01 

Edidwin 

81.85 

Barbour 

66.37 

B'bb    i 

61  76 

Eiount 

64  26 

Bullock 

6046 

Butler 

64  14 

Calhoun 

71  88 

Chambers 

67  49 

Cherokee 

60  04 

Chilton 

69  44 

Choctaw 

67  32 

Clarke 

64  10 

Clay 

66  14 

Cleburne 

63.34 

Coffee 

76.72 

Colbert 

79  24 

Conecuh 

61  17 

Coosa 

Covington 

5587 
72.99 

Crenshaw 

72  75 

Cullman 

70.04 

Dale   

71  11 

Dallas 

65  71 

De  Kalb 

65.43 

Elmore 

77.71 

Escambia 

72  56 

Etowah 

76.04 

Fayette 

71.32 

Franklin 

74.10 

Geneva 

74.29 

C'eene 

49  02 

Hale 

53.04 

l-ienr.' 

63.45 

Houston 

77.47 

Jackson      

67  38 

Jefferson   

93  78 

Lamar    „ „ 

Lauderdale 

73.87 
82  78 

Lawrence 

61.35 

1 

County 

County 

PCI 

Index 

Lee 

70.49 

Limestone... 

73.71 

Lowndes  .... 

58.54 

Macon    

55.37 

Madison  

96.41 

Marengo  ....„ 

61.83 

Manon      ...._ 

64.37 

Marshall » 

73.69 

Mobile    ,f 

77.58 

69.84 

Montgomery 
Morgan ^ 

92.44 

84.75 

Perry        ....^ 

45.55 

Pickens y 



62.25 

Pike I 

67.41 

Randolph  ...j. 

r 

62.70 

RusseM  L-_ 

68.14 

St.  Clair , 

70.38 

Shelby 

Sumter 

90  04 

53.39 

Talladega    

66.03 

Tallapoosa 

69.52 

Tuscalossa « 

Walker , 

76.39 
79.51 

Washington 
Wilcox  

62.61 

58.75 

Winston 

70.550 

Alaska 


Aleutian  Islands 

Anchorage  Borough 

Bethel 

Bristol  Bay  Bor 

Dillingham 

Fairtanks  N.  Star 

Haines  Borough 

Juneau  Borough 

Kenai  Peninsula 

Ketchikan  Gateway „. 

Kobuk 

Kodiak  Island „ 

MatanusKa-Susitna 

f.ome 

North  Slope  Bor 

Pr.  of  Wales-Outer  Ketchikan.. 

Sitka  Borough 

Skagway-Yakutat-Angoon 

Se  Fairbanks 

Valdez-Cordova 

Wade  Hampton 

Wrangell-Petersburg 

Yukon-Koyukuk , 


Arizona 


Apache 

Cochise 

Coconino..- 

Gila i 

Graham....! 

Greenlee 

La  Paz  (2  Years). 

Maricopa 

Mohave 

Navaio 

Pima 

Pinal 

Santa  Cruz 

Yavapai 

Yuma  (2  Years)... 


County 


County 

PCI 

Index 


104,84 
128,00 

63.82 
130.67 

70.55 
135.39 
10457 
139.70 

92.26 
122.19 

76.29 

91.27 
100.47 

88.00 
161.41 

93  64 
106  76 

98.48 

81.78 
114.35 

4663 
113.45 

61.52 


47.93 
71.38 
71.73 
75.15 
57.80 
72.27 
65.79 
101.85 
74.32 
60.95 
90.66 
65  20 
70.75 
85.82 
69.78 


Arkansas 


Arkansas 

Ashley 

Baxter 

Benton 

Boone 

Bradley 

Calhoun 

Carroll 

Chicot 

Clark 

Clay 

Cleburne 

Cleveland 

C-olumbia 

Conway 

Craighead 

Crawford  ..„ 

Crittenden , 

Cross 

Dallas 

Destia 

Drew 

Faulkner 

Franklin 

Fulton 

Garland 

Grant 

Greene 

Hempstead 

Hot  Spring 

Howard 

independence . 

Izard 

Jackson 

Jefferson. 

Johnson 

Lafayette 

Lawrence 

Lee 

Lincoln 

Little  River 

Logan 

Lonoke , 

Madison 

Manon 

Miller , 

Mississippi 

Monroe , 

Montgomery  ... 

Nevada 

fjewton 

Ouachita 

Perry 

Phillips 

Pike 

Poinsett 

Polk 

Pope 

Prairie 

Pulaski 

Randolph 

St  Francis 

Saline 

Scott 

Searcy 

Sebastian 

Sevier 

Sharp. 


Stone 4' 


81  85 
68,71 
84,26 
8692 
75.12 
6643 

58  13 
73.90 
52.26 
68.69 
64.72 
6987 
62.93 
77.91 
70.88 
75.89 
63.72 
65.65 
60.60 
6581 
61  74 

59  15 
7863 
66.70 
48.18 
85.70 
73.20 
67.23 
68.13 
72.67 
86.73 
72.78 
67.54 
64.02 
75.39 
66  94 
63.87 
68.28 
47.92 
52.68 
67.42 
63.60 
7287 
61  61 
6292 
72.77 
69.78 
56.80 
6271 
64  22 
48.18 
7299 
58.63 
54.96 
65.56 
62.85 
5995 
70.75 
65.67 
99.01 
57.61 
61.57 
78.57 
64.02 
47.87 
87.77 
70.14 
63.52 
50.11 


Count/ 

PCI 

Index 

~T 

81-85 

68.71 

>•• 

8426 

»••• 

86.92 

... 

75.12 

>•• 

6643 

58  13 

73.90 

•••• 

52  26 

68  69 

64.72 

>>*• 

6987 

.... 

6293 

77  91 

7088 

.... 

7589 

.... 

6372 

.... 

6565 

60.60 

65.81 

>■•• 

61  74 

-••• 

59  15 

.«. 

78  63 

.*.. 

6670 

48  13 

.... 

85.70 

*■*■ 

73.20 

..•• 

67.23 

68.13 

7267 

8673 

7278 

67  54 

64.02 

75.39 



66  94 

6387 

6828 

47.92 

••■*. 

5268 

..... 

6742 

63.60 

..... 

7287 

61  61 

6292 

..... 

72.77 

..... 

69.78 

56.80 

62.71 

64  22 

48  18 

7299 

..... 

58  63 

54-96 

6556 

62-85 

59  95 

70.75 

6567 

.... 

99  01 

57-61 



61  57 

7857 

64-02 

47.87 

87.77 

70.14 

.       63.52 

.       50.11 
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34941 


County 


County 

PCI 

Index 


Union _ 9415 

Van  Buren 57.50 


Washington. - 

Whrte 

Woodruff. 
Yell 


Callfomla 


Alameda 

Alpine 

Amador 

Butte 

Calaveras 

Co(usa 

Contra  Costa 

Del  Norte 

El  Dorado 

Fresno 

Glenn 

Humboldt 

Imperial 

Inyo 

Kern 

Kings 

Lake 

Lassen 

Los  Angeles 

Madera 

Marin 

Mariposa 

Mendocino 

Merced 

Modoc 

Mono 

Monterey 

Napa 

rjevada 

Orange , 

Placer 

Plumas 

Rr^rersjde 

Sacramento 

San  Benito 

San  Bernardino ... 

San  Diego 

San  Francisco 

San  Joaquin 

San  Luis  Obispo.. 

San  Mateo 

Santa  Bart)ara 

Santa  Clara 

Santa  Cruz 

Shasta 

Sierra 

Siskiyou 

SdarK) 

Sonoma 

Stanislaus 

Sutter 

Tehama 

Tnnity 

Tulare 

Tuolumne 

Ventura 

Yolo 

Yuba 


76-58 
67.20 
66.25 
66.05 


119  92 

80.21 

91.68 

81.65 

70.62 

102.24 

138.61 

75.08 

95.10 

91.84 

34.57 

85.73 

80.69 

92.72 

92.07 

80.10 

87.00 

76.95 

114.07 

81.74 

174,75 

86.64 

86.31 

81.79 

82.27 

88.41 

111.39 

120.87 

83.23 

131.86 

105.09 

81.08 

103.37 

101.66 

82.85 

92.71 

105.74 

141.22 

92.22 

98.23 

156.13 

120.16 

136.29 

105.45 

84.74 

6296 

80.64 

100.81 

115.58 

91.09 

89.28 

77.77 

73.08 

80.40 

80.96 

112.17 

94.42 

73.80 


County 


Cotorsdo 


Alamosa 

Arapahoe 

Archuleta 

Baca...._ 

Bent 

Boulder 

Chaffee  

Cheyenne 

Clear  Creek . 

Conejos 

Costilla 

Crowley 

Custer 

Delta 

Denver 

Dokxes 

Douglas, 

Eagle 

Elbert 

El  Paso 

Frernont 

Garfield 

Gitpin 

Grand 

Gunnison 

Hinsdale 

Huerfano 

Jackson 

Jefferson 

Kkjwa , 

Kit  Carson...., 

Lake 

La  Plata 

Lanmer 

Las  Animas... 

Lincoln 

Logan 

Mesa 

Mineral 

Moffat „.. 

Montezuma... 

Montrose 

Morgan 

Otero 

Ouray 

Park 

Phillips 

Pitkin 

Prowers 

Pueblo 

Rio  Blanco.... 
Rio  Grande... 

Routt 

Saguache 

San  Juan 

San  Miguel.... 

Sedgwick 

Summit 

Teller 

Washington... 

Weld 

Yuma 


Adams 


101.60 


Fairfield  

Hartford 

Litchfield 

MkJdtesex , 

^4ew  Haven... 
New  London., 


Connecttetjt 


County 

PCI 

Index 


80.37 
137.74 
68.19 
92.30 
77.46 
120.55 
91.18 
87.80 
90.10 
45.02 
62.38 
94.53 
71.09 
75.73 
122.45 
82.13 

138  70 

112  86 

104  78 
95-94 
80  76 

109-31 
87.62 
97,15 
68.08 
66.37 
71.43 
91.55 

129.31 

118.18 
93.63 
70.46 
80.49 
91  20 
69  57 

105.46 
92.08 
87.03 
97.81 
82.82 
86.98 
74.67 
95.48 
81.03 
88.40 
90.38 
97.34 

155.60 
85.54 
81.95 

105.34 
79.26 

114.30 
65.12 
74.79 
63.10 

101.54 

113.37 
90.15 

103  42 
90  58 

100.37 


158  08 
125  36 
11796 
121  03 
11315 
112.35 


County 


ToHand 

Windham. 


Florida 


County 

PCI 

Index 


110  22 
96.00 


Delaware 

Kent          

83  64 

New  Castle. 

11560 

Sussex 

96  45 

Alachua  „ „„ 

- 

76  4a 

Baker „.... 

Bay „ 

Bradford 

64  08 
81  39 
57  07 

Brevard 

96  27 

BroKrard „ 

Calhoun 

123  96 
55  59 

Chartofte „ 

&trus  „ 

Clay 

92.91 
71.41 
94  72 

Coilter . 

CokimtMa 

116.31 
68  17 

Dade 

102  87 

De  Soto „ 

Dixie 

68.74 
52  46 

Duval 

95  66 

Fscambia 

Flagler  

Franklin „ 

Gadsden ", 

Gitehnst 

Glades 

60.42 
75.91 
52.79 
53.78 
69.86 
46.91 

Gulf „ 

Hamilton 

67.35 
6345 

Hardee „ 

Hendry 

Hernando „ 

66.47 
79.35 
75  38 

Highlands 

Hilistxjrough _ 

Holmes    

80.66 
89.57 
5270 

Irjdian  River 

10655 

Jackson  

64  30 

Jefferson 

Lafayette „ 

Lake 

60.26 
71.63 
9248 

Leon 

101.53 
84  80 

Levy „ 

6037 

Uberty 

Madison „ 

Manatee 

56.01 

66.52 

103  56 

Manon 

7685 

Martin _ 

Morwoe 

Nassau „   

113.73 
88.58 
84  72 

Okaloosa 

82  23 

Okeechobee 

60  04 

Orange „ 

Osceola 

99.90 
85  03 

Palm  Beach 

Pasco 

130  73 
80  71 

Pir»eHas 

113  11 

Polk 

82  71 

Putnam 

71  99 

St.  Johns 

94  78 

St.  Lucie 

7941 

Santa  Rosa ' 

Sarasota 

82  18 
126  95 

Seminole 

Sumter 

96  82 
6695 

BEST  COPY  AVAILABLE 
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UM  I 


Cojnty 


Cuw&.nnee,,.. 

Taylor 

Union 

Volus'a 

'.'.akul!a 

Walton 

.Vashington.. 


Georgia 


Appling  

Atkinson , 

Bacon 

Baker 

Baldwin , 

Banks 

Barrow 

Bartow 

Ben  Hill  

Berrien    

Bibb  

Bleckley 

Brantley 

Brooks 

Bryan 

Bulloch 

Burke 

Butts 

CaltKiun 

Camden 

Candler 

Carroll 

Catoosa 

Charlton 

Chatham 

Chattahoochee.. 

Chattooga 

Cherokee 

Clarice 

Clay 

Clayton 

Clinch 

Cobb 

Coffee 

Colqortt 

Columbia 

Cook 

Coweta 

Crawford 

Cnsp 

Dade 

Dawson 

Decatur 

De  Kalb 

Dodge 

Dooly 

Dougherty 

Douglas 

Early 

Echols 

Effingham 

Elbert , 

Emanuel , 

Evans 

Fannin 

Fayette 

Floyd 

Forsyth 

Franklin 

Fulton 

Gilmer 


County 

PCI 

Index 


65.44 
71.64 
47.77 
90.66 
63.72 
56.01 
61.79 


73.56 
67.93 
61.69 
64.30 
72.23 
71.18 
78.67 
77.19 
67.59 
70.14 
66.48 
73.29 
59.62 
56.32 
66.70 
67.11 
64.88 
69.10 
72.25 
82.40 
60.20 
78.62 
71.16 
60.77 
90.41 
60.74 
63.19 
85.30 
84.83 
50.31 
92.14 
64.28 
118.73 
64.36 
70.15 
92.70 
56.92 
86.71 
73.16 
66.38 
61.17 
84.67 
70.39 
116.85 
64.81 
77.98 
78.52 
84.84 
65.79 
55.93 
76.56 
76.57 
60.20 
66.09 
64.99 
120.55 
87.61 
93.78 
79.88 
109.42 
74.02 


County 


Glascock.... 

Glynn 

Gordon 

Grady 

Greene 

Gwinnett 

Habersham 

Hall 

Hancock 

Haralson 

Harris 

Hart 

Heard 

Henry 

Houston 

Irwin 

Jackson 

Jasper 

Jeff  Davis... 
Jefferson... 

Jenkins 

Johnson 

Jones 

Lamar 

Lanier 

Laurens 

Lee 

Liberty 

Lincoln 4 

Long ^ 

Lowndes 4 

Lumpkin i 

McDuffie I 

Mcintosh I 

Macon 

Madison 

Manon 

Meriwether... 

Miller 

Mitchell 

Monroe 

Montgomery 

Morgan , 

Murray „ 

Muscogee..., 

Newton , 

Oconee , 

Oglethorpe. ...4. 
Paulding... 

Peach 

Pickens 

Pierce 

Pike 

Polk 

Pulaski 

Putnam 

Quitman ... 

Rabun 

Randolph 
Richmond 
Rockdale. 

Schley 

Screven... 
Seminole. 
Spalding.. 
Stephens. 
Stewart... 

Sumter 

Talbot 

Taliaferro. 
Tattnall... 


I 


County 

PCI 

Index 


79.59 
89.67 
80.06 
68.92 
64.77 
112.83 
69.40 
91.75 
56.15 
81.22 
69.97 
74.43 
76.05 
91.29 
8892 
71.08 
76.89 
79.66 
74.13 
65.21 
57.48 
63.11 
77.28 
71.55 
60.57 
74.26 
74.64 
66.60 
66.71 
57.35 
73.25 
68.55 
70.75 
55.11 
58.15 
73.51 
63.49 
62.46 
64.52 
62.26 
74.40 
63.99 
78.78 
70.33 
83.48 
80.34 
86.71 
72.62 
73.51 
79.25 
79.21 
62.29 
75.37 
74.36 
76.25 
71.13 
55.00 
61.81 
54.86 
84.44 
93.75 
69.39 
65.01 
69.13 
78.93 
72.72 
57.37 
74.31 
56.49 
72.13 
62.31 


County 


Taylor ... 

Telfair ... 
Terrell... 
Thomas 

Tift 

Toombs 

Towns... 

Treutlen 

Troup.... 

Turner... 

Twiggs.. 

Union 

Upson. 

Walker 

Walton 

Ware 

Warren 

Washington 

Wayne 

Webster 

Wheeler 

White 
Whitfield.. 

Wilcox 

Wilkes 

Wilkinson 
Wortti 


V 


i. 


Hawaii 


Hawaii 

Honolulu 

Kauai 

Maui  and  Kalawao . 


County 

PCI 

Index 


65.97 

71.66 

59.42 

78.21 

77.95 

64.38 

58.51 

58.02 

83.08 

71.07 

57.76 

50.44 

71.35 

74.99 

75.65 

78.71 

63.68 

70.39 

70.84 

69.91 

58.15 

64.15 

88.26 

62.60 

7509 

72.56 

67.44 


69.79 
95.11 
73.07 
81.12 


Idaho 

Ada. 

Adams . 
Bannock. 
Bear  Lake 
Benewah . 
Bingham 
Blame . 

Boise - 

Bonner 

Bonneville 

Boundary 

Butte 

Camas ^ 

Canyon f 

Caribou , 

Cassia i. 

Clark 

Clearwater 

Custer , 

Elmore i 

Franklin 

Fremont  Co  &  Yellowstone  Park . 

Gem 

Gooding 

Idaho 

Jefferson.... 

Jerome 

Kootenai 

Latah 

Lemhi 

Lewis 

Lincoln 

Madison 

Minidoka.... 
Nez  Perce. 


98.15 
83.49 
81.50 
71.06 
81.09 
67.53 
95.00 
77.47 
69.44 
86.16 
73.94 
66.28 

113.80 
74.98 
75.36 
78.17 

124.46 
67.41 
76.38 
70.53 
65.40 
70.02 
76.53 
72.03 
69.58 
59.90 
66  26 
80  81 
7572 
64  84 

101  42 
77  79 
51-70 
62,79 
9524 
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County 

PCI 

Index 

6597 

71.66 

59.42 

78.21 

77.95 

64  38 

5851 

5802 

8308 

71  07 

57.76 

60.44 

71.35 

74.99 

75.65 

78.71 

63  68 

70.39 

70.84 

69.91 

58.15 

64.15 

88.26 

62.60 

75.09 

72.56 

67.44 

69.79 

95.11 

73.07 

81.12 
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96.15 
83.49 
81.50 
71.06 
81.09 
67.53 
95.00 
77.47 
69.44 
86.16 
73.94 
66.28 

113.80 
74.98 
75.36 
78.17 

124.46 
67.41 
76.38 
70.53 
65.40 
70.02 
76.53 
72.03 
69.58 
59.90 
66  26 
80  81 
75  72 
64.84 

101.42 
77.79 
51.70 
62.79 
95.24 


County 


Oneida 

Owyhee , 

Payette , 

Power , 

Shoshone...., 

Teton 

Twin  Falls  .,,, 

Valley 

Washington.. 


Adams 

Alexander 

Bond 

Boone 

Brown 

Bureau 

Calhoun 

Can-oil 

Cass 

Champaign .. 

Christian 

Clark 

Clay 

Clinton 

Coles 

Cook 

Crawford 

Cumberland . 

De  Kalb 

De  Witt 

Douglas 

Du  Page 

Edgar „.. 

Edwards 

Effingham 

Fayette ._ , 

Ford 

Franklin 

Fulton 

Gallatin 

Greer>e 

Grundy 

Hamilton 

Hancock 

Hardin 

Henderson.... 

Henry 

Iroquois 

Jackson 

Jasper 

Jefferson 

Jersey 

Jo  Daviess.... 

Johnson 

Kane 

Kankakee 

Kendall 

Knox 

Lake 

La  Salle 

Lawrence 

Lee 

Livingston 

Logan 

McDonough.. 

McHenry 

McLean , 

Macon 

Macoupin 


Illinois 


County 

pa 

Index 


66,74 
53.91 
7385 
85.92 
77.87 
65.13 
84.35 
81.51 
79.29 


91.73 
59  38 
83.06 
96.78 
78.83 
100.23 
79,64 
84.38 
93.14 
87,06 
96,45 
84.52 
80.87 
86.80 
80  08 

111  75 
94.70 
65,43 
86.46 

102.43 
91,04 

140.84 
88,61 
96,18 
83.91 
67.61 

103.98 
88.47 
84.60 
73.89 
77.19 

111,95 
73.86 
83.21 
5839 
78.25 
97.42 
97.33 
76  90 
76.11 
87,23 
84.63 
88  44 
53.12 

111.92 
91.81 

101.88 
91.17 

134.13 
98  49 
97,72 
98.45 

100  48 

100.05 
72.79 

115.82 
99.70 
97.87 
89.41 


Courity 


Madison 

Manon 

Marshall 

Mason 

Massac 

Menard 

Mercer 

Monroe 

Montgomery . 

Morgan 

Moultne 

Ogle 

Peoria 

Perry 

Piatt 

Pike 

Pope 

Pulaski 

Putnam 

Randolph 

Richland 

Rock  Island,.. 

St.  aair 

Saline 

Sangamon ..... 

Schuyler 

Scott 

Shelby 

Stark 

Stephenson ... 

Tazewell 

Union 

Vermilion 

Wabash 

Warren 

Washington.... 

Wayne 

White 

Vi^iteside 

Will 

Williamson 

Winnebago 

Woodford 


County 

PCI 

Index 


98.92 
86.62 
92.73 
88  08 
74.03 
95.53 
84,32 

104,39 
89,81 
97,30 
86,80 
87.22 

103.19 
91  99 

100  93 
7519 
4592 
57,81 
95,29 
85.81 
97.25 

100.58 
86.18 
86  06 

104  -59 

70.38 
91.21 
79  73 

106.00 

101.51 
99,10 
75,88 
90.62 
98,27 
88,11 
92.51 
86.26 
91,78 
89,34 

100,92 
81.52 

100,87 
98.94 


Indiana 

Adams 

79  72 

Allen 

4*;  on 

Bartholomew 

96  36 

Benton 

102  69 

Blackford 

77  71 

Boone 

104  64 

Brown 

70.68 
84  35 

Can-oil 

Cass 

89  24 

Clark 

85  79 

aay „ 

ainton 

83.90 
89  67 

aav/ford 

60  73 

Daviess 

74  16 

Dearborn 

84  83 

Decatur 

84  42 

De  Kalb 

85  53 

Delaware 

81  97 

Dutjois 

93  54 

Elkhart 

98  58 

Fayette 

82  72 

Rovd 

91  60 

Fountain 

79  86 

Franklin 

68  06 

Fulton 

78.88 

County 


oOunty 

PCI 

Index 


Gibson 

Grant „ 

Greene , 

Hamilton 

Hancock 

Harrison 

Hendricks , 

Henry , 

Howard „ 

Huntington .... 

Jackson 

Jasper 

Jay 

Jefferson 

Jennings 

Johnson 

Knox 

Kosciusko 

LaGrange 

Lake 

La  Porte „ 

Lawrence 

Madison  

Marion 

Marshall 

Martn 

Miami 

Mon.'oe 

Montgomery . 

Morgan 

Newton 

Noble 

Ohio 

Orange 

Owen 

Parke 

Perry 

Pike „ 

Porter „.... 

Posey 

Pulaski 

Putnam 

Randolph 

Ripley 

Rush         

St.  Joseph 

Scott 

Shelby 

Spencer 

Starke 

Steuben 

Sullivan 

Switzerland,,.. 
Tippecanoe.... 

Tipton 

Union 

Vandert)urgh.. 

Vermillion 

Vigo 

Wabash 

Warren 

Wamck 

Washington.... 

Wayne 

Wells , 

White 

Whitley 


93.11 
86.70 
73.72 
118.55 
97.95 
75.89 
97.05 
83.10 
96.40 
89.38 
84.98 
84.48 
80.70 
81.96 
66,91 
98.48 
84.11 
87.00 
65.45 
9^23 
90.06 
80.97 
86.50 
101.46 
85.79 
74.33 
83.66 
72.23 
87.17 
66.69 
77.39 
79.41 
75.55 
67.10 
72.61 
75.96 
6818 
87  68 
100.41 
92.16 
85.94 
77.26 

82  42 

79  53 

83  30 
95  45 
70.84 
88,25 

80  30 
69,59 
82.84 
79.14 
62.34 
84,30 

102.55 
84,31 

100  04 
77.52 
82,77 
85  08 
83  98 
93  36 
70  53 
83  19 

89  24 

90  59 
83  97 


Iowa 


Adair, 


74.76 


I 
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County 


County 

PCI 

Index 


Adams 

Allamakee 

Appanoose 

Audubon 

Benton 

Black  Hawk 

Boone 

Bremer 

Buchanan 

Buena  Vista.... 

Butler 

Calhoun 

Carroll 

Cass 

Cedar 

Cerro  Gordo ... 

CheroKee 

Chickasaw 

Clarke 

Clay 

Clayton   

Clintcn   

Crawford 

Dallas  „ 

Davis 

Decatur  

Delaware 

Des  Moines ... 

Dickinson 

Dubuque 

Emmet 

Fayette  

Floyd 

Franklin 

Fremont 

Greene 

Grundy 

Guthne 

Hamilton 

Hancock 

Hardin 

Harrison 

Henry 

Howard 

Humboldt 

Ida _ 

Iowa 

Jackson 

Jasper 

Jetterson 

Johnson 

Jones 

Keokuk 

Kossuth , 

Lee 

Linn 

Louisa 

Lucas  

Lyon  

Madison 

Mahaska 

Marion 

Marshall 

Mills 

Mitchell 

Monona 

Monroe 

Montgomery . 

Muscatine 

O'Brien 

Osceola 


8274 
72.58 
73.88 
8254 
90.27 
94.72 
90.98 
91.13 
79.27 
93.66 
84.45 
96.75 
94.93 
91.42 
92.16 
96.69 
87.61 
83.89 
75.70 
91.08 
78.92 
92.27 
85.63 
98.57 
66.31 
66.16 
74.16 
92.50 
93.64 
88.27 
89.84 
79.03 
84.75 
88.37 
95.84 
97.65 
93.82 
84.97 
99,44 
91.29 
95.63 
81.38 
87.11 
77.35 
101.20 
87.84 
95.11 
77.69 
92.81 
77.82 
93.88 
77.95 
89.14 
89.47 
88.20 
103.59 
80.63 
88.51 
78.77 
85.55 
81  83 
94.13 
100.03 
87.86 
85.09 
85.71 
80.63 
93.38 
103.65 
94.14 
91.47 


County 


County 

PCI 

Index 


Page 

Palo  Alto 

Plymouth 

Pocahontas 

Polk 

Pottawattamie . 

Poweshiek 

Ringgold 

Sac 

Scott 

Shelby 

Sioux 

Story 

Tama 

Taylor 

Union 

Van  Buren 

Wapello 

Warren 

Washington 

Wayne     

Webster 

Winnebago , 

Winneshiek , 

Woodtxjry 

Worth 

Wright 


Kansas 


Allen 

Anderson 

Atchison 

Barber 

Barton 

Bourbon 

Brown 

Butler 

Chase 

Chautauqua . 

Cherokee 

Cheyenne 

Clark 

Clay _.... 

Cloud 

Cottey 

Comanche 
Cowley ... 
Crawford 

Decatur 

Dickinson 

Doniphan 

Douglas „ 

Edwards , 

Elk „. 

Ellis 

Ellsworth 

Finney 

Ford 

Franklin 

Geary 

Gove 

Graham 

Grant 

Gray 

Greeley 

Greenwood. 

Hamilton 

Harper 

Harvey 

Haskell  


::3: 


E 


85.49 
92  96 
82.96 
97.75 

11256 
91.85 
95.65 
73.38 
91  28 

100  92 
87.16 
77.79 
87  39 
89.19 
71.74 
89.76 
73.62 
86.69 
94  60 
98  44 
80  86 
94  26 
97.97 
73  30 
94.08 
84.53 

107  96 


4- 


87.22 
93.31 
77.41 

111.76 

115.09 
93.58 
89.16 

105.91 
93.22 
75.52 
76.71 
96.48 

116.91 
86.29 
95.78 
96.03 

115.30 
90.51 
85.44 

115.37 
88  04 
76.93 
79.12 

114  09 
81.90 
93.74 

101.22 

108  44 

109  79 
9232 
83.61 

102.25 

99.78 

131.01 

120.18 

151.42 

95.58 

116.79 

110.44 

93.19 

117.44 


!  County 
County                            '      PCI 
Index 

Hodgeman  

136.21 

Jackson 

86.88 

Jefferson  

87.44 

Jewell 

99.30 

Johnson 

148.81 

Kearny 

102.55 

Kingman 

91.64 

Kiowa 

Latjette 

104.68 
79.38 

Lane ^ _ 

Leavenworth „ „ 

Lincoln ^ 

147.43 

85.17 

105.25 

Linn ^ 

87.85 

Loaan i 

98.29 

Lyon i 

88.83 

McPherson ^ 

100.96 

Marion _ 

93.06 

Marshall » 

82.76 

Meade _ 

129.96 

Miami _ 

87.36 

Mitchell      I - 

107.54 

Montgomery , 

Morris 

87.36 
80.36 

Morton 

114.38 

Nemaha <. 

90.13 

Neosho 

93.46 

Ness 

115.05 

Norton ,. 

101.33 

Osage 

83.27 

Osborne , 

104.36 

Ottawa 

98.38 

Pawnee , 

101.26 

Phillips , 

112.80 

Pottawatomie 

76.77 

Pratt  .          , — 

122.05 

Rawlins 

98.34 

Reno     

97.15 

Republic 

94.60 

Rice 

103.62 

Riley 

83.97 

Rooks 

99.35 

Rush ( 

118.08 

Russell , 

128.85 

Saline     .~ ~ 

101.61 

Scott 4 

122.65 

Sedowick     ^ 

112.75 

Seward     ^ 

119.19 

Shawne©      ^ 

107.55 

Sheridan     ^ 

109.38 

Sherman     » 

96.33 

Smith                 _ 

98.60 

Stafford .^ 

136.11 

105.80 

Stevens \ 

133.41 

Sumner ^ 

104.94 

Thomas j. 

94.95 

Trego i- 

107.25 

Wabaunsee 

Wallace    J 



\. 

89.73 
96.23 

Washington 

Wichita          

95.75 
167.33 

Wilson           ; 

85.25 

Woodson     



86.69 

Wyandotte 

82.99 

Kentucky 

Adair 

56.41 

Allen „ J 

67.79 

Anderson „ 

83.96 

Ballard 

80.87 

UM  I 
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County 


Barren 

Bath 

BeN 

Boone 

Bourbon 

Boyd 

Boyle 

Bracken 

Breathitt _ 

Breckinndge . 

Buiim 

Butler 

Caldwell 

Calloway 

Campbell 

Carlisle 

Carroll 

Carter 

Casey 

Chnstian 

Dark 

Clay  ....„ 

Clinton 

Cnttenden 

Cumberland .. 

Daviess 

Edmonson .... 

Elliott 

Estill 

Fayette 

Fleming , 

Floyd 

Franklin , 

Fulton 

Gallatin 

Garrard 

Grant 

Graves 

Grayson 

Green 

Greenup 

Hancock 

Hardin 

Harlan 

Harrison 

Hart 

Henderson 

Henry 

Hickman 

Hopkins 

Jackson 

Jefferson 

Jessamine 

Johnson 

Kenton 

Knott 

Knox 

Larue 

Laurel 

Lawrence 

Lee 

Leslie 

Letcher 

Lewis , 

Lincoln 

Livingston 

Logan 

Lyon 

McCracken 

McCreary 

McLean 


County 
PCI 

Index 


71.03 
59.27 
64.74 
90  64 
116.35 
90.50 
80.47 
73.12 
58.41 
58.27 
72.12 
52.53 
74.28 
70.58 
87.73 
70.28 
78.15 
55.45 
46.50 
71.29 
85.34 
57.38 
42.87 
72.93 
57.87 
91.76 
47.17 
43.99 
59.40 
112.70 
55.28 
58  63 
100.72 
78.82 
66.19 
69.23 
71.40 
78.96 
5902 
64.73 
77.12 
82  96 
69.51 
63.42 
77.88 
58.42 
90.68 
74.91 
64.72 
9549 
43.32 
101.44 
77.66 
65.17 
91.92 
55.35 
51.93 
67.84 
61.98 
59.31 
49.26 
48.51 
58.19 
48  96 
5508 
72.45 
70.49 
65.45 
95  00 
40.56 
76-83 


County 


Madison 

Magoffin 

Manon 

Marshall 

Martin 

Mason 

Meade 

Menifee 

Mercer 

Metcalfe 

Monroe  

Montgomery . 

Morgan 

Muhlenberg... 

Nelson 

Nicholas 

Ohio 

Oldham 

Owen 

Owsley 

Pendleton 

Penry 

Pike 

Powell 

Pulaski 

Robertson 

Rockcastle 

Rowan 

Russell 

Scott 

Shelby 

Simpson 

Spencer 

Taylor 

Todd 

Trigg 

Trimble 

Union 

Warren 

Washington.... 

Wayne 

Webster 

Whitley 


Louisiana 


Acadia 

Allen , 

Ascension , 

Assumption. ..„ , 

Avoyelles 

Beauregard 

Bienville 

Bossier 

Caddo 

Calcasieu 

Caldwell 

Cameron 

Catahoula 

Clait)orne 

Concordia 

De  Soto 

East  Baton  Rouge 

East  Carroll 

East  Feliciana 

Evangeline 

Franklin 

Grant 

It)ena 


County 

PCI 

Index 


67.58 

51.79 

54.65 

75.37 

67.28 

78.52 

60.87 

41.61 

74.83 

51.30 

54  32 

69  10 

48  35 

84  32 

73.31 

65.12 

70.00 

97.09 

61.10 

39.65 

69.12 

61.97 

68  84 

53.88 

64.21 

61.16 

46.72 

57.68 

53.11 

85.75 

84.30 

78.83 

68.72 

68  18 
60.16 
76.12 

69  68 
83.34 
72.76 
61  34 
46.58 
86.48 
66.26 

Wolfe 4e.05 


Woodford 121.04 


73.76 
58.25 
86.69 
69.49 
54.06 
67.56 
7242 
82  95 
96  64 
89.54 
58.20 
85.69 
61.14 
74.55 
73.68 
7247 
101  08 
57.32 
65  32 
61.78 
53.27 
57.45 
94.40 


County 


Iberville 

Jackson  , 

(effersor    

Jefferson  Davis 

Lafayette 

Lafourche 

La  Salle 

LincoJn 

Livingston , 

MadiSon 

Morehouse 

Natchitoches 

Orleans 

Ouacnita 

Ptaquerriines 

Pointe  Coupee 

Rapides 

Red  River „ 

Richland  

Sabine    

St   Bernard 

St  Charles 

St  Helena 

St.  James 

Si  John/Baptist 

St  Landry 

St  Martin 

St  Mary „.... 

St  Tammany 

Tangipahoa.™ 

Tensas 

Terretxjnrte 

Unton 

Vermilion 

Vernon 

Washington 

Webster 

West  Baton  Rouge. 

West  Carroll 

West  Feliciana 

Winn 


County 

PCI 
Index 


75.95 
72.81 

106.52 
68.49 

116^ 
86.04 
58.53 
72.89 
74.19 
46.38 
65.01 
62.20 
94.84 
77.81 
85.62 
75.53 
71.78 
58.81 
64.34 
48.88 
92.41 

100.14 
55.83 
89.46 
90.04 
66.63 
70.12 
91.85 

103.75 
63.39 
64.96 
88.26 
66.61 
8^94 
59.91 
66.89 
77.85 
83.05 
51.55 
54.58 
58.02 


Maine 

Androscoggin 

83  69 

Aroostook 

70  01 

Cumt)enand 

102.27 

Franklin 

72.06 

Hancock „ 

Kennebec...._ 

Knox 

84.15 
87.38 
84  00 

Lincoln 

88  90 

Oxford 

76  81 

Penobscot 

81  41 

Piscataquis 

72  68 

Sagadanoc  

91  62 

Somerset 

74  15 

Waldo 

64  77 

Washington 

67  96 

York 

84  40 

Maryland 


Allegany 

Anne  Arundel . 

Baltimore 

Calvert 

Caroline 

Carroll 

Cecil 

Chai-les 


78.82 
111.83 
119.14 
102.94 

79.86 
106.40 

89.80 

97.67 
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County 


UM  I 


Dorchester 

Frederick 

Garrett 

Hartord    

Howard   

Kent , 

Montgomery    

E-  George  s      

Queen  Anne  s , 

St.  Mar/s 

Sc^erset 

Talbot 

/•asnmj'on 

Wicop"  cj 

Wo'^cester 

Baltimore  Ind  City . 


County 

PCI 

Index 


Massachusetts 


Barnstable . 
Bert^shire.... 

Bristol 

Dukes 

Essex 

Franklin 

Hampden ... 
Hampshire. 
Middlesex. .. 
Nantucket.. 

Norlolk 

Plymouth.... 

Su«olk  

Worcester .. 


Michigan 


Alcona 

Alqer     

Allegan  

Alpena   

Antrim  

Arenac 

Da'aga 

P.iiry 

□  ay 

Benzie 

BeTien 

Erancti 

Calhoun 

Cass 

C!:arIevoix 

Chetxjygan 

Chippewa 

Clare 

Clinton 

Crawford 

Delta 

Dickinson 

Eaton 

Emmet 

Genesee , 

QIadwin 

Gogebic , 

Grand  Traverse. 

Gratiot 

Hiilsdale 

Houghton 

Huron  

Ingham  

Ionia 

Iosco 


83.72 

100.82 

64.26 

105.07 

137.13 

88.78 

166.64 

109.92 

95.68 

85.92 

72.26 

119.65 

90.22 

86.54 

94.68 

86.26 


119.12 

100.91 

93.31 

101.04 

118.66 

92.92 

98.67 

91.16 

132.22 

126.11 

138.57 

103.19 

99.90 

97.70 


County 


County 

PCI 

Index 


67.60 

67,91 

80.89 

76.14 

73.41 

68.38 

65.99 

80.32 

88.87 

73.68 

87.42 

82.43 

93.69 

86.54 

77.74 

68.28 

65.08 

64.81 

93.15 

64.65 

75.19 

90.48 

100.19 

84.61 

100.72 

65.15 

71.61 

93.20 

82.18 

79.20 

55.52 

84.28 

96.49 

77.44 

71.27 


Iron 

Isabefla 

Jackson 

Kalam.azoo 

Kalkaska 

Kent 

Keweenaw 

Ijilte 

Lapeer 

Leelanau 

Lenawee 

Livingston 

Luce 

Mackinac 

Macomb 

Manistee 

Marquette 

Mason 

Mecosta 

Menominee... 

Midland 

Missaukee 

Monroe „, 

Montcalm 

Montmorency 

Muskegon 

Newaygo 

Oakland 

Oceana  

Ogemaw 

Ontonagon... 

Osceola 

Oscoda 

Otsego 

Ottawa 

Presque  Isle. 
Roscommon 

Saginaw 

St.  Clair 

SL  Joseph.... 

Sanilac 

Sctioolcraft . 
Shiawassee 

Tuscola 

Van  Buren... 
Washtenaw 

Wayne 

Wexford 


IMinnesota 


County 


County 

PCI 

Index 


79.34 
69.99 
88.32 

100.49 
70.45 
96.59 
65.25 
55.95 
88.94 
8907 
88.82 

102.16 
81.07 
76.01 

111.03 
76.60 
76.25 
70.77 
56.36 
76.64 

103.76 
60.10 
94.61 
75.71 
68.06 
82.25 
70.15 

137.12 
68.42 
60.93 
60.89 
62.87 
56.71 
78.06 
94.32 
67.87 
71.86 
89.85 
93.76 
83.80 
77.81 
71.58 
89.55 
80.13 
76.51 

112.88 
95.72 
70.11 


Atkin , 

65.62 

Anoka 4 

99.67 

Becker i 

65.08 

Beltrami i 

60.86 

Benton .; 

75.32 

Big  Stone „ 

73.69 

Biue  Earth ^ 

91.74 

Brown j 

90.76 

Carlton 

75.99 

Carver 

102.07 

Cass 

68.30 

Chipfjowa 

81.41 

Chisago 

86.89 

Clay 

Clearwater .... 

80.40 

55.50 

Cook 

Coflonwood.. 

-■ 

81.02 
92.06 

Crow  Wing.... 

78.05 

Dakota ^ 

116.69 

Dodge _.. 

85.18 

Douglas 

Faribault- 

Fillmore 

Freetxjrn 

GoodtHje 

Grant 

Hennepin 

Houston 

Hubbard 

Isanti ,. 

Itasca j. 

Jackson 1. 

Kanabec |. 

Kandiyohi 1. 

Kittson 1. 

Koochiching 1. 

Lac  Qui  Parte 1. 

Lake f 

Lake  of  the  Woods... 

Le  Sueur 

Lincoln 

Lyon 

McLeod 

Mahnomen 

Marshall 

Martin 

Meeker 

Mille  Lacs 

Mcr'son 

Mower 

Murray 

Nicollett 

Nobles 

Norman 

Olmsted 

Otter  Tail 

Pennington 

Pine 

Pipestone 

Polk 

Pope 

Ramsey 

Red  Lake 

Redwood 

Renville 

Rice 

Rock 

Roseau 

SL  Louis 

Scott 

Sherburne 

Sibley 

Stearns 

Steele 

Stevens 

Swift 

Todd 

Traverse 

Wabasha 

Wadena 

Waseca 

Washington 

V/atonwan 

Wilkin 

Winona 

Wright 

Yellow  Medicine. 


Mississippi 


Adams . 


74.21 
91  54 
83.44 
95.70 
94.62 
82.48 
130.28 
81  08 
61.27 
77.39 
72.35 
88.24 
71.63 
81.27 
92.15 
76.92 
79.48 
59.99 
74.39 
87.36 
68.19 
86  26 
98.42 
69.83 
84.77 
103.81 
77.51 
79.31 
63.45 
97.09 
87.00 
85.38 
91.79 
97.03 
117.28 
81.62 
81.56 
67.61 
77.79 
87.02 
71.36 
115.10 
78.74 
88.35 
89.13 
82.84 
84.14 
83.34 
86.84 
102.99 
78.70 
79.21 
78.50 
102.77 
81.05 
71.33 
60.13 
80.60 
89.33 
67.85 
92.97 
109.99 
96.44 
84.88 
81.62 
83.63 
85.23 


79.17 
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Alcorn 

Amite 

Attala 

Benton. 

Bolivar 

Calhoun 

Carroll 

Chickasaw 

Choctaw 

Claiborne 

Clarke 

Clay „ 

Coahoma 

Copiah 

Covington 

De  Soto 

Forrest 

Franklin 

George 

Greene 

Grenada 

Hancock 

Harhson 

Hinds 

Holmes 

Humphreys 

Issatjuena 

Itawamba 

Jackson 

Jasper 

Jefferson 

Jefferson  Davis. 

Jones 

Kempor 

Lafayette 

Lamar 

Lauderdale 

Lawrence 

Leake  

Lee 

Lefkxe 

Lincoln , 

Lowndes 

Madison  _ 

Manon  

Marshall 

Monroe 

Montgomery 

Neshoba 

Newton  .„ 

Noxut)ee 

Oktibbeha 

Panola 

Pearl  River 

Perry 

Pike 


Pontotoc 

Prentiss 

Qciitman 

Rankin 

Scott 

Sharkey 

Simpson 

Smith 

Stone 

Sunflower 

Tallahatchie. 

Tate 

Tippah 

Tishomingo.. 
Tunica 


70.96 

59.74 

55.23 

53.90 

54.76 

65.37 

53.10 

6Z.3B 

57.20 

52.83 

64.02 

62.74 

60.96 

60.81 

60.85 

79.04 

73.90 

58.73 

63.26 

48.54 

69.47 

68.56 

73.58 

92.73 

45.72 

51.58 

48.89 

63.49 

75.29 

61.12 

63.15 

53.17 

74.89 

47.71 

56.87 

63.89 

79.96 

53.39 

62.69 

80.57 

6255 

63.78 

71.72 

67.88 

58.93 

51.09 

67.34 

53.71 

61.82 

6861 

48.60 

60.10 

56.06 

62.46 

70.07 

61.97 

6206 

53.34 

53.01 

78.81 

59.58 

56.30 

61.70 

62.30 

68.07 

53.49 

49.08 

68  25 

64.99 

61.32 

51.19 


Untcn. 

Walthall 

Warren 

Washington..., 

Wayr>e „ 

Webster 

Wilkjnson 

Winston „. 

Yalobusha 

Yazoo 


69.31 
57.32 
84.38 
66.00 
52.92 
64.58 
53.44 
61.33 
58.83 
63.12 


Missouri 


Adair 

Andrew 

Atchison , 

Audrain 

Barry 

Barton 

Bates 

Benton 

Bollinger „ 

Boone 

Buchanan 

Butler 

Caldwell 

Callaway 

Camden 

Cape  Girardeau.. 

Carroll „... 

Carter 

Cass 

Cedar 

Chanton 

Christian 

Dark 

Clay 

Ointon 

Cole 

Cooper 

Crawford 

Dade 

Dallas 

Daviess 

De  Kalb 

Dent 

Douglas 

Dunklin 

Franklin 

Gasconade 

Gentry 

Greene 

Grundy 

Harrison 

Henry 

Hickory 

Holt 

Howard 

Howell 

Iron , 

Jackson , 

Jasper 

Jefferson 

Johnson 

Knox 

Laclede  

Lafayette 

Lawrence 

Lewis 

Lincoln 

Linn 


72.34 
78.11 
81  87 

85.23 
73.51 
74.46 
79.23 
65.24 
46.76 
85.93 
89.99 
66.46 
7806 
87.80 
74.34 
86.36 
85.13 
45.43 
91  78 
58.48 
79-50 
73.80 
64.60 
107.47 
86.23 
96.83 
83.78 
71.15 
69.94 
60.28 
63.10 
68.22 
60.97 
49.20 
59.87 
87.43 
76.49 
70.46 
89.37 
77.59 
67.38 
87.37 
56.59 
73.90 
74.91 
61.70 
68.53 
102.73 
81.66 
82.93 
72.36 
66.56 
70.86 
88.06 
68.41 
65.81 
84.81 
75.49 


County 


County 

PCI 

Index 


Livingstoo.. 
McDonakJ. 

Macon 

Madison 

Manes 

Marxjn 

Mercer 

MOer 

Mississippi. 


Moniteau .._ 

Monroe _ 

Mootgomery 

Morgan „ 

New  Madrid 

Newton 

Nodaway , 

Oregon _. 

Osage 

Ozark 

Pemiscot . 

Perry „ 

PettB _ 

Ptwips „ 

Pike „ 

Platte 

Poik 

Pulaski 

Putnam „ 

Rate _ 

Flandolph . 

Ray 

Reynolds 

Ripley 

St  Charles 

St  Oair 

Ste  Ger^evieve 

St.  Francois 

St.  Louis 

Saline 

Schuyler 

Scotland „. 

Scott 

Shannon _. 

Shefcy 

Stoddard 

Stone 

Sullivan 

Taney  ..„ 

Texas...„ 

VeiTKW 

Warren 

Washington 

Wayne 

Webster 

Worth 

Wright 

St.  Louis  Ind  City 


MontafM 


81  53 
58.11 

71  31 
57  09 
57  13 
78  50 

62  98 

73  80 

63  16 

72  61 

76  76 
78  85 
62  68 
6057 

68  22 

69  41 
52  92 

68  10 
6204 

56  92 

73  27 
83  93 
72.24 

74  19 
107  39 

65  78 

57  97 
6257 

69  46 
81  99 
85  12 
56  47 
47  13 

106  55 
69  39 

77  08 

75  27 
131  70 

87  36 

68  69 

69  66 
68  39 
49  43 

74  00 
65  78 
71  82 
7008 
7964 
59  18 
73.91 
86.42 
55.13 
44  64 
65.30 
59.89 
6067 
93.19 


Beaverhead 

79  75 

Big  Horn _ 

Blame 

63.71 
6846 

Broadwater 

7001 

Carbon  

78  97 

Carter „ 

Cascade 

Chouteau 

68.49 
90.24 
86  19 

Custer „ 

Daniels...- „ „ 

Dawson 

87.96 
87.04 
86.59 
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County 

County 

PCI 

Index 

Deer  Lodge 

68  81 

Fallon 

80  33 

Fergus 

83  16 

Flattiead 

84  28 

Gallatin 

78  74 

Garfield 

84  83 

Glacier 

81.87 

Golden  Valley 

69  10 

Grarute 

76  25 

Hill 

84  77 

Jefterson 

74  91 

Juditti  Basin 

65  40 

Lake 

67  19 

Lewis  and  Clark 

98  22 

Uberty 

95  30 

Lincoln 

70  30 

McCone 

90.22 

Madison 

71  61 

Meagh>ef 

70  13 

Mineral 

75  29 

Missoula „... 

Musselshell 

82.84 
81  76 

Petroleum 

54.83 

Ptiillips 

77  80 

Pondera 

91.26 

Powder  River 

83  72 

Powell 

89  72 

Prairie 

68  30 

Ravalli 

69  91 

Richland 

79  74 

Roosevelt 

73  78 

Rosebud 

87  70 

Sanders 

68  86 

Shendan 

93  30 

Sitver  Bow 

92  97 

Stillwater 

81  04 

Sweet  Grass 

86  24 

Teton 

80  12 

Tooie 

108  12 

Treasure 

81  56 

Valley 

82  58 

Wheatland 

88  05 

Wibaux 

63  08 

Yeitowstone 

101  19 

Park  (Incl.  Ylwst.  Ntl.  Pk.) 

81.40 

Nebraska 

Adams 

99  83 

Antelope 

90  34 

Arthur 

83  86 

Banner 

89  94 

Blaine 

75  47 

Boone 

81  54 

Box  Butle 

75  88 

Boyd 

72  52 

Brown 

91  17 

Buffalo 

85  49 

Bun 

94  08 

Butler 

96  73 

Cass 

87  42 

Cedar 

69  34 

Chase 

95  08 

Cherry 

83  54 

Cheyenne 

98  19 

Clay 

10011 

Colfax 

89.75 

Cuminq 

90  55 

Custer 

85  24 

Dakota 

81  40 

Dawes 

79.06 

County 


Dawson 
Deuel... 
Dixon... 
Dodge... 
Douglas 
Dundy... 
Fillmore 
Franklin 
Frontier. 
Furnas.. 

Gage 

Garden . 
Garfield 
Gosper. 

Grant 

Greeley. 

Hall „ 4.. 

Hamilton i.. 

Harlan 4.. 

Hayes 4.. 

Hitchcock 4.. 

Holt i.. 


i 


•♦•••■ 


Hooker *, 

Howard 4 

Jefferson 

Johnson 

Kearney 

Keith 

Keya  Paha ., 

Kimball 

Knox 

Lancaster..., 

Lincoln 

Logan 

Loup 

McPherson , 

Madison 

Memck 

Morrill 

Nance , 

Nemaha 

Nuckolls 

Otoe 

Pawnee 

Perkins 

Phelps 

Pierce 

Platte 

Polk 

Red  Willow. 
Richardson 

Rock 

Saline 

Sarpy 

Saunders... 
Scotts  Bluff 

Seward   

Sheridan  .... 
Sherman  .... 

Sioux 

Stanton 

Thayer 

Thomas 

Thurston 

Valley 

Washington.. .4. 

Wayne 

Webster 

Wheeler 

York 


UM  I 


County 

PCI 

Index 


92.65 

110.42 

73.55 

100.08 

109.56 

100.96 

101.71 

101.84 

82.46 

84.42 

91.26 

110.70 

80.74 

97.74 

102.39 

79.21 

94.91 

100.13 

91.07 

63.88 

90.73 

70.21 

85.21 

82.62 

92.78 

79.01 

115.53 

101.62 

60.59 

112.25 

63.53 

99.42 

95.18 

85.42 

5594 

77.17 

93.56 

85.25 

76.98 

86.63 

86.12 

81.69 

89.91 

87.90 

119.43 

117.60 

72.22 

100.18 

109.56 

97.39 

85.50 

92.82 

102.05 

89.69 

87.71 

88.03 

87.54 

77.41 

73.75 

73.26 

75.43 

88.39 

78.92 

65.01 

81.73 

96.19 

69.11 

84.26 

55.61 

105.78 


County 

County 

PCI 

Index 

Nevada 

Churchill 

85.08 

Clark 

101.91 

Douglas 

128  89 

Ekio 

101.87 

Esmeralda 

93.92 

Eureka 

92.43 

Humbioldt 

77.76 

Lander 

i 

88.05 

Lincoln 

88.07 

Lyon 

87.88 

Mineral 

_ 

95  06 

Nye 

93.09 

Pershing 

87.80 

Storey 

94.80 

Washoe 

120.85 

White  Pine i 

87.68 

Carson  City... 

105  71 

New  Hampshire 

Belknap 

95.07 

Carroll 

94  76 

Cheshire 

95  39 

Coos 

85  65 

Grafton 1 

93  55 

Hillsborough.. 
Memmack 

109.71 

101  58 

Rockingham . 
Stratford 

1 1 1 .40 

91  30 

Sullivan 

88  74 

New  Jersey 

Atlantic \ 

112.12 

Bergen 1 

153  40 

Burlington i 

106.13 

Camden    

I 

103  15 

Csipe  May 1 

107  09 

Cumberland .. 
Essex 

87.77 

111  03 

Gloucester 

97.44 

Hudson J 

94.70 

Hunterdon 

140  49 

Mercer 

117.85 

Middlesex  .1 

123  85 

Monmouth 

121.39 

Morris 

150  24 

Ocean 

105  62 

Passaic 

10665 

Salem j 

92  90 

Somerset  

153  20 

Sussex 

107  42 

Union 

135  50 

Warren 

108  27 

New  Mexico 

Bernalillo - 

96.42 

Catron 

T 

53.89 

Chaves 

t 

81.79 

Citxjla 

48  00 

Colfax 

81  22 

Curry 

T 
^ 

81  63 

De  Baca 

75  00 

Dona  Ana 

67  57 

Eddy 1 .- 

85.80 

Grant 

i 

71  31 

Guadalupe i 

52  98 

Harding 

77.04 

Hidalgo 

71.65 

Federal  Register 


85.08 

101.91 

12889 

101,87 

93.92 

9243 

n.i& 

88.05 
88.07 
87  88 
95.06 
93.09 
87.80 
94.80 

12085 
87.68 

105.71 
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95.07 

94.76 

95.39 

85.65 

93.55 

109.71 

101.58 

111.40 

91.30 

88.74 

112.12 
153.40 
106.13 
10315 
107.09 

87.77 
111.03 

97  44 

9470 
140  49 
11785 
12385 
121.39 
150,24 
105,62 
10665 

92.90 
153.20 
107.42 
135.50 
108.27 


96.42 
53  89 
81  79 
48  00 
81.22 
81.63 
75.00 
67.57 
85.80 
71.31 
52.98 
77.04 
71.65 


Lea j     96  89 

Lincoln !      84  04 

Los  Alamos... .„ }    159.36 

Luna I     69.11 

WcKinley '      50.67 

Mora I      39  33 

Otero 

Quay 

Rio  Arriba 

Roosevelt 

Sandoval 

San  Juan 

San  Miguel 

Santa  Fe 

Sierra 

Socorro 

Taos 

Torrance 

Union 

Valencia 


New  York 


Albany 

Allegany 

Bronx 

Broome 

Cattaraugus .. 

Cayuga 

Chautauqua .. 

Chemung 

Chenango 

Clinton 

Columbia 

Cortland 

Delaware 

Dutchess 

Ene 

Essex 

Franklin 

Fulton 

Genesee 

Greene 

Hamilton 

Herkimer 

Jefferson 

Kings 

Lewis , 

Levingston 

Madison 

Monroe 

Montgomery .. 

Nass-3'j 

New  York 

Niaga'-a 

Oneida 

Onandaga 

Ontano 

Orange 

Orleans 

Oswego 

Otsego 

Putnam 

Queens 

Rensselaer ... 

Richmond 

Rockland 

St.  Lawrence . 

Saratoga 

Schenectady.. 
Schoharie 


7582 
77,93 
54.89 
66.30 
78.09 
76.79 
51.46 
91.73 
76  56 
54.72 
66.89 
56.94 
72.41 
73.91 


111.50 
65.85 
82.57 
98.77 
73.34 
81  06 
85.66 
88.76 
75.46 
72.25 
84.72 
77  26 
74.12 

109.35 
99  06 
78,84 
68  08 
82.15 
91  24 
83.20 
60.25 
80.43 
80,85 
90.21 
67.17 
86.58 
8282 

116  59 
87.44 

155.17 

157.77 
95  06 
89  55 

102  56 
95.17 
95.09 
88  44 
82,91 
77  69 

121.79 

115.10 
9061 

115,26 

134.28 
70.67 
95,10 

11060 
7053 


County 

County 

PCI 

Index 

Schuyler 

75  51 

Seneca 

88  99 

Steuben 

85  02 

Suffolk 

115  44 

1   Sullivan 

87  15 

'   Tioga 

87  58 

Tompkins 

80  98 

Ulster 

95  82 

'    Warren 

89  95 

■   Washington 

76  24 

'  Wayne 

93  05 

'   Westcnester 

163  00 

Wyoming 

76  24 

Yates 

82  07 

.... 

North  Carolina 

Alamance 

87  54 

Alexander 

78  85 

Alleghany 

68  18 

Anson  

66  06 

Ashe 

62  63 

Avery 

61  05 

Beaufort 

72  03 

Bertie 

65  95 

Bladen 

59  17 

Brunswick _ 

Buncombe 

64.75 
86  03 

Burl<e 

78  16 

^   Cabarrus 

89  11 

;   Caldwell 

74  25 

Camden 

66  79 

1   Carteret 

70  84 

Caswell 

58  59 

Catawba 

91  01 

Chatham 

86  29 

Cherokee 

55  71 

Chowan 

69  71 

Clay 

55  67 

Cleveland 

76  92 

Columbus 

61  63 

Craven 

78  75 

Cumberland 

73  85 

Curntuck 

67  76 

Dare 

67  43 

Davidson „ 

Davie 

83.20 
84  36 

'    Duplin 

67  69 

Durtiam 

95  92 

Edgecombe 

76  32 

Forsyth 

106  85 

Franklin 

66  62 

Gaston 

83  91 

Gates 

72  80 

Graham 

60  11 

Granville 

66  78 

Greene 

73  38 

Guilford „ 

Halifax 

Harnett 

101.91 
6220 

62  96 

Haywood 

78  90 

Henderson  „ 

93  09 

Hertford 

66  89 

Hoke 

49  69 

Hyde 

53  46 

Iredell 

80  85 

Jackson 

66  00 

Johnston 

72  08 

Jones 

62  76 

Lee 

87  26 

Lenoir 

7575 

County 


County 

PCI 

Index 


Lincoln 

McDowell 

Macon 

Madison 

Martin 

Mecklenburg... 

Mitchell :.. 

Montgomery ... 

Moore 

Nash 

New  Hanover . 
NorTh,ampton .. 

Onsiow  

Orange 

Pamlico 

Pasquotank 

Pender 

Perquimans 

Person 

Pitt 

Polk 

Randolph 

Richmond 

Robeson 

Rockingham  ... 

Rowan 

Rutherford 

Sampson 

Scotland 

Stanly , 

Stokes , 

Surry , 

Swam 

Transytvania ..., 

Tyr'ell  

Unton 

Vance 

Wake 

Warren 

Washington 

Watauga 

Wayne 

Wilkes 

Wilson 

Yadkin 

Yancey 


81.57 
71  59 
70.80 
60  09 
72,14 

108  90 

70  82 

68  45 
86  80 

69  86 
84  78 
54,35 
7377 
93  68 

71  89 

78  42 

63  55 
66  56 
69  82 
7587 
93  00 

64  89 
66  64 
56  94 

79  71 
84  13 
73  99 
68  82 
6837 
81  62 
76  17 
79  09 
58  37 
62,11 
79  38 
86  88 

72  00 

109  29 
64  34 
77,41 
65,14 
72.25 
76.03 
86  00 
8092 
57.00 


North  Dakota 


Adams „„ 

92  23 

Bames „ 

96  77 

Benson 

81  31 

Billings „ „ 

89  97 

Bottineau „ 

104  84 

Bowman „ 

103  15 

Burke    

110  95 

Burleigh _ 

110,16 

Cass 

11078 

Cavalier 

109  61 

Dickev    „ 

85  33 

Divide 

122  41 

Dunn 

92  01 

Eddy 

101  01 

Emmons „ 

72  60 

Foster 

93  93 

Golden  Valley „.    

102  17 

Grand  Forks „ 

88.02 

Grant 

69.60 

Gnggs 

95  89 

Hettinger _ „ 

95  41 

Kidder 

77  84 
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County 


UM  I 


La  Moure 

82.01 

Logan „ 

McHenry _ „ 

Mcintosh 

83.84 
93.41 
84  16 

McKenzie 

88.97 

McLean _ „ 

Mercer 

100.47 
107.64 

Morton _ 

Mountrail „ 

Nelson 

86.38 

84.68 

103.18 

Oliver 

91.21 

Pembina 

108.00 

Pierce 

87  22 

Ramsey 

103  15 

Ransom „ 

Renville 

91  39 
109  95 

Richland 

87.86 

Rolette 

62.92 

Sargent _ 

Sheridan „ 

Stoux „ 

Slope „ 

StarV.._ „ 

Steele 

9671 
87.72 
55,34 
84  19 
92.42 
117.67 

Stutsman 

97  61 

Towner 

101.26 

Traai 

110.45 

Waish..„.. 

Ward 

92  18 
96.35 

Wells 

106.92 

Williams 

115.29 

Ohio 


Adams 

Allen 

Ashland 

Ashtabula 

Athens 

Auglaize 

Belmont 

Brown 

Butler 

Carroll 

Champaign  ... 

Clark 

Clermont 

Clinton 

Cokimbiana... 
Coshocton .... 

Crawford 

Cuyahoga 

Darke 

Defiance 

Delaware 

Ene , 

Fairfield , 

Fayette 

Franklin 

Fulton 

Gallia 

Geauga 

Greene 

Guernsey 

Hamilton 

Hancock 

Hardin 

Hamson 

Henry _... 

Highland 

HocK;ng 


53.17 
91.94 
85.76 
81.81 
59.18 
89.33 
83.76 
76.62 
95.20 
73.33 
79.33 
87.41 
83  94 
84.30 
75.15 
85.88 
84.75 

113  32 
83  19 
91  84 
9639 
95.18 
92.51 
74.94 

101.27 
91  03 
77.04 

111.74 
96.15 
72.87 

10870 

106.15 
75.54 
76.03 
91.95 
71.13 
7335 


County 

County 

PCI 

Index 

Holmes     

57.91 

Huron 

84.77 

Jackson 

68.41 

Jefferson 

86.13 

Knox 

79.22 

Lake 

106  96 

Lawrence 

69.01 

Licking , 

90.28 

Logan , 

88.07 

Lorain , 

91.78 

Lucas 

99.84 

Madison      , 

75  60 

Mahoning  

89  14 

Manon 

87  96 

Medina 

101  27 

Meigs 

70.13 

Mercer 

86.26 

Miami 

93.72 

Monroe 

73.73 

Montgomery ... 

101.66 

Morgan , 

80.92 

Morrow 

71.83 

Muskingum .... 

82.61 

Noble 

67.84 

Ottawa 

96.59 

Paulding 

81.16 

Perrv    

67.80 

Pi,.,kaway  

83,08 

Pike 

63.53 

Portage 

87.96 

Preble 

83.27 

Putnam 

87.29 

Richland 

Ross 

SarxJusky 

Scioto 

Seneca 

Shelby  ....„ 

Stark. .._ 

Summit 

Trumbull 

Tusca-f^awas ... 

91,06 

76,95 

90.98 

66.04 

87.32 

83.89 

93.50 

103.42 

95.52 

82.98 

Union 

88.76 

Van  Wert 

96.43 

Vinton 

58.83 

Warren  

88.43 

Washington.... 

84.88 

Wayne 

88  19 

Williams 

Wood 

91,78 
93.53 

Wyandot 

92  45 

1 , 

Oklahoma 

Adair 

55.46 

Alfalfa 

107.78 

Atoka 

52.77 

Beaver 

97.21 

Beckham 

75.87 

Bia'ne 

82  14 

Bivan 

74.44 

Caddo  

78.54 

Canadian 

104  31 

Carter } 

9502 

Cherokee 

61.20 

Choctaw 

59,39 

Cimarron 

117  84 

Cleveland 

99.94 

Coal      

61.58 

Comanche.... 

75.55 

Cotton 

78.21 

County 


County 

PCI 

Index 


Craig..- 

Creek 

Custer 

Delaware 

Dewey 

Ellis 

Garfield 

Garvin 

Grady 

Grant 

Greer 

Harmon 

Harper 

Haskell 

Hughes 

Jackson 

Jefferson 

Johnston 

Kay 

Kingfisher 

Kiowa 

Latimer 

Le  Ftore 

Lincoln 

Logan 

Love 

McClain 

McCurtain 

Mcintosh 

Major 

Marshall 

Mayes ,.... 

Murray 

Muskogee 

Noble 

Nowata 

Okfuskee 

Oklahoma 

Okmulgee 

Osage 

Ottawa 

Pawnee 

Payne.- 

Pittsburg 

Pontotoc 

Pottawatomie 

Pushmataha 

Roger  Mills ..._ 

Rogers 

Seminole 

Sequoyah 

Stephens 

Texas 

Tillman 

Tulsa 

Wagoner 

Washington 

Washita 

Woods 

Woodward 


Oregon 


Baker 

Benton 

C'.ackannas 

Clatsop 

Columbia 

Coos 

Crook 

Curry 


8921 
84  88 
87,15 
59,70 
94.79 

101.54 

106.44 
8509 
82.09 

125.95 
76.96 
72.10 

111.40 
64.79 
66.31 
77.97 
79.69 
54.13 

118.63 
96.17 
79.37 
59.72 
64.27 
81.94 
85.30 
71.90 
84.25 
60.24 
66.92 
91.96 
71.17 
76.28 
74.01 
83.18 
87.70 
79.15 
62.51 

113.60 
76.43 
80.34 
81.85 
85.24 
74.26 
68.59 
85,00 
87.93 
49.76 
69.67 
90.86 
80.80 
61.51 
94.66 

126.24 
71.33 

115.69 
79.61 

131.11 

65.19 

101.63 

87.72 


7493 
8421 

10V85 
8461 
84  28 

79  38 

80  59 
8558 
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County 


County 

PCI 

Index 


Deschutes... 

Douglas 

Gilliam 

Grant 

Harney 

Hood  River . 

Jackson 

Jefferson 

Josephine ... 

Klamath 

Lake 

Lane 

Lincoln 

Linn 


Malheur 

Manon 

Morrow 

Multnomah.. 

Polk 

Sherman 

Tillamook ..... 

Umatilla 

Union 

Wallowa 

Wasco 

Washington.. 

Wheeler 

Yamhill 


Adams 

Allegheny.... 
Armstrong  .. 

Beaver 

Bedford 

Berks 

Blair 

Bradford 

Bucks 

Butler 

Cambria 

Cameron 

CartKDn 

Centre 

Chester 

Clanon 

Clearfield 

Clinton 

Columbia 

Crawford 

Cumberland . 

Dauphin 

Delaware 

Elk 

Erie 

Fayette 

Forest 

Franklin 

Fulton 


oreene 

Huntingdon ... 

Indiana 

Jefferson 

Juniata 

Lackawanna . 

Lancaster 

Lawrence 

Lebanon 

Lehigh 

Luzerne 


Pennsylvanta 


80.45 
6027 

101  04 
75  82 
78.47 
91.13 
80  99 
7962 
69-64 
78  11 
83.07 
8240 
84  78 
79.11 
72.14 
87.03 

10842 

105.13 
78.12 

109.31 
81.30 
80.03 
7935 
81.79 
94.78 

110.27 
90  95 
83.86 


82  11 

108.86 

84.32 

88.62 

64.74 

104.26 

75.83 

73.82 

111.77 

88.72 

80.71 

79  90 
8659 
76.13 

122.08 
77.11 
8069 
7261 
77  84 
73.85 
107  62 
101.27 
11971 
8995 
88.35 
76.14 
7087 
8895 
63.44 
71.41 
67,41 
79,15 

80  88 
79.59 
87.15 
96.65 
7839 
91.95 

107  78 
86.42 


County 


County 

PCI 

Index 


Lycoming 

McKean 

Mercer 

Mifflin 

Monroe 

Montgorr>ery 

Montour 

Northa-mpton 

Northumberland . 

Pen^ 

Philadelphia 

Pike „ 


Potter 

Schuylkill 

Synder 

Somerset 

Sullivan 

Susquehanna .. 

Tioga 

Union 

Venango 

Warren 

Washington 

Wayne 

Westmoreland. 

Wyoming 

York 


Bristol 

Kent , 

Newport 

Providence. 


Abbeville 

Aiiten 

Allendale 

Anderson 

Bamberg 

Barnwell 

Beaufort 

Berkeley 

Calhoun 

Charleston ... 

Cherokee 

Chester 

Chesterfield . 
Clarendon .... 

Colleton 

Darlington .... 

Dillon 

Dorchester.  . 

Edgefield 

Fairfield 

Florence 

Georgetown. 

Greenville 

Greenwood... 

Hampton 

Horry 

Jasper 

Kershaw 

Lancaster 

Laurens 

Lee 

Lexington 

McCormick.... 
Manon 


Rhode  Island 


South  Carolina 


63.55 
66.45 
82.43 
70-98 
88  63 

142.43 
88  34 

100.39 
7946 
8216 
89.22 
86.39 
67.89 
83.86 
74.18 
76.99 
69.40 
74  94 
67.68 
79.30 
86  50 
85.86 
91  44 
81  49 
93.23 
75.12 
95  10 


112  76 

106  62 

102.46 

96  17 


65.37 
88  4S 
53  36 

76.51 
5649 
72.83 
9205 
68.86 
70.49 
8392 
76.39 
7667 
6895 
53-95 
59.76 
65.97 
54.41 
76,65 
60.73 
62  00 
74.57 
69.23 
91.73 
8035 
6514 
78.37 
63.09 
61.75 
70.73 
75.49 
57,90 
91,39 
60.57 
61.76 


County 


Marlboro 

Newberry 

Oconee 

Orangeburg 

PicKens 

Richland 

Saluda  

Spartanburg 

Sumter 

Union 

Williamsburg 

York 


South  Dakota 


Aurora 

Beadle „. 

Bennett 

Bon  Homme ... 

Brookings 

Brown    

Bnjie 

Buffalo 

Butte   

Campt)ell 

Charles  Mix 

Clark 

Clay 

Codington 

Corson 

Custer 

Davison 

Day 

Deuel 

Dewey 

Douglas 

Edmunds 

Fall  River 

Faulk 

Grant 

Gregory 

Haakon 

Hamlin 

Hand , 

Hanson „ 

Harding 

Hughes 


County 

PCI 

Index 


5249 
84  15 
7866 
64  00 
78  60 
88  76 
64.64 
83  11 
66  34 
6642 
53.72 
87.96 


Hutchinson „._...„ 

Hyde 

Jackson 

Jerauld 

Jones „ 

Kingsbury 

Lake 

Lawrence 

Lincoln „..„ 

Lyman 

McCook 

McPherson „ 

Marshall 

Meade 

Mellette 

Miner 

Minnehaha ..„„„ 

Moody  

Pennington „.„ 

Perkins „..„ 

Potter 

Roberts , 

Sanborn 

Shannon _..!     29  08 


64  49 

9047 

63  43 
77  63 
75.56 
91  49 
61  65 
56  23 
77  78 
7637 
6601 
80  22 
73.34 
82  05 
52.37 
7609 
84.97 
7810 
7503 
6431 

65  32 

76  31 
91  23 
80  54 
80  63 
74  80 

86  65 

73  95 

87  83 

64  15 

85  05 
94  36 

77  76 
92.75 
63  01 

66  04 
105  23 

86  10 

80  63 
82  03 

67  47 
62  93 

74  61 

81  60 
74  97 

77  86 
61  51 

78  10 
96  78 
74  36 
89.85 
89.29 
92  54 
70.25 
71.79 
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County 


County 
PCI 

Index 


UM  I 


Sptnk 85.72 

Stanley 92  23 

Solly 127  78 

Todd 44.13 

Tnpp „ 82  68 

Turner „ 84  70 

Union „ 87.20 

Watviwrth i  88  08 

Yanklon 8 1 .48 

Ziebach i  66.70 


Tennessee 


Anderson 

Bedlord 

Benton 

Btedsoe 

Btoont...„ 

Bradley  .„ 

Campt>el 

Cannon 

Carroll. ..„ 

Carter ..._ 

Cheatham .... 

Chester 

CiaitxDrne 

Clay  

Cocke 

Coflee 

Crockett 

Cumberland. 

Davidson 

Decatur 

De  Kaib 

DicKson 

Dyer 

Fayene 

Fentress 

Franklin 

Gibson 

Giles 

Grainger 

Greene 

Grvindy 

Hamblen 

Hamilton 

Hancock 

Hardeman..., 

Hargin 

Hawi^ins 

Haywood 

Henderson.. 

Henry  

Hickman 

Houston 

Humphreys . 

Jackson 

Jefferson 

Johnson 

Knox 

Lake 

Lauderdale.. 
Lawre'-ice... 

Lewis 

L:ncoln 

Loudon 

McMtnn 

McNairy 

Macon 

Madison , 

Marion 


County 


94.18 
74.97 
71  71 
55.39 
8282 
77.73 
55  53 
67.82 
75.67 

60  69 
75.51 
59.50 
54.65 

53  34 
55.19 
81  98 

54  78 
61.24 

100  55 
60.25 
71  66 
76.96 
74  15 
55.40 
43.89 
64  54 
69  93 
77  76 
54  82 
7081 
50  96 
6403 
92.01 
4242 
58.21 

61  26 
6322 
55.53 
5996 
77  03 
64  17 
6579 
71  81 
49  19 
65.47 
57  08 
87.96 
53.18 
6037 
72.45 
47  22 
66  23 
82.06 
71  68 
61.57 
67.96 
79.52 
64.35 


Marshall 

Maury    

Meigs  

Monroe 

Montgonnery . 

Moore 

Morgan 

ObKXi 

Overton 

Perry 

Pickett 

Polk 

Putnam 

Rhea 

Roane 

Robertson 

Rutherford 

Scott 

Sequatchie... 

Sevier  

Shelby 

Smith  

Stewart 

Sullrvan 

Sumner 

Tipton 

Trousdale 

Unico' 

Union 

Van  Buren.... 

Warren 

Washington.. 

Wayne 

Weakley 

White 

Williamson ... 
Wilson 


County 
PCI 

Index 


7941 
78  17 
65.72 
52.76 
74  12 
7307 
50.55 

82  99 

52  86 
65.15 
48.19 
64.47 
69  46 
7365 
73.12 
75.12 

83  64 
50  64 
56  44 
72.55 
93.43 
65-53 
68.19 
86.08 
86.01 
68.51 
77.22 
69  67 

53  29 
53  28 
7674 
81  49 
57.25 
61.89 
63.16 

108.33 
86.52 


County 


County 

PCI 
Index 


Texas 

Anderson 

77  83 

Andrews 

106  46 

Angelina 

84  44 

Arkansas            

88  86 

Archer i 

10471 

Armstrong 1 

100,85 

Atascosa 

Austin   



7391 
105.69 

Bailev 

68.52 

Bandera 

9971 

Bastrop  , - 

81.70 

Baylor „ 

10070 

Bee H 

68.84 

Bell ^ 

83  80 

Bexar 

8949 

Blanco J 

96  12 

Borden 

10243 

Bosaue..„ 

94  69 

Bowie 

Brazoria 

86  00 
106  40 

Brazos _. 

74  38 

Brewster 

91.70 

Briscoe „_ 

103  53 

Brooks.. 

Brown  ...    _ 

55.28 
82  73 

Ri  irltKinn         ,    , 

72  11 

P(irnRt    , 

100  94 

Caldwell _ 

70  37 

CaltXHjn 

83.64 

Callahan 

Cameron 

86  73 
54.59 

Camp 

Carson 

Cass 

Castro , 

Chambers 

Cherokee 

Childress 

Clay 

Cochran 

Coke 

Coleman 

Collin 

Collingsworth 

Colorado 

Comal 

Comanche 

Concho 

Cooke 

Coryell 

Cottle 

Crane + 

Crockett „.„... 

Crosby 

Culbersor» 

Dallam _., 

Dallas 

Dawson ,., 

Deaf  Smith i., 

Delta i. 

Denton 

DeWitt 

Dickens 

Dimmit. ..„ , 

Donley i.. 

Duval i 

Eastland J. 

Ector I 

Edwards f 

Ellis 

El  Paso 

Erath 

Fails 

Fannm 

Fayette 

Fisher 

Floyd 

Foard 

Fort  Bend 

Franklin i. 

Freestone ^. 

Frio I 

Gaines 4. 

Galveston >, 

Garza - 

Gillespie  „ i 

Glasscock i 

Goliad i 

t 


t::::::::::::: 


Gonzales.. 


Gray 

Grayson 

Gregg 

Grimes 

Guadalupe. 

Hale 

Hall 

Hamilton 

Hansford  .... 
Hardeman .. 

Hardin 

Harris 

Harrison 


9357 
110  26 
72.59 
65.21 
87  49 

86  69 
81.86 
98  14 
8673 
85.51 
82.23 

128  05 
80  18 
8905 

107.01 
87.47 
71.66 
99.24 
71.22 
94.81 

108.39 

106.29 
7269 
6345 
97  17 

123  89 
8431 
85.00 

87  99 
123.72 

80.32 
68  69 
50.01 
91.67 
67.16 
78.25 
99.70 
90.96 
97  75 
68  74 
9837 
74  14 
83.76 
99  09 
89  46 
84  93 
93  64 

124  29 
97  37 
8627 
59  24 
77  40 

108  65 

88  11 

109  56 
14585 

89  05 

90  35 
11408 

9471 

101  29 

84.04 

87  23 
7890 
82  61 
7425 

10284 
9357 

88  73 
118  69 

80  20 
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County 


County 

PCI 

Index 


Hartley 

Haskell 

Hays 

Hemphill 

HerxJerson. 

K.Jalgo 

Hill 


Hockley 

Hood 

Hopkins 

Houston 

Howard 

Hudspeth 

Hunt 

Hutchinson 

Irton 

Jack , 

Jackson 

Jasper 

Jefl  Davis 

Jeflerson 

Jim  Hogg 

Jim  Wells 

Johnson 

Jones 

Karnes 

Kautman 

Kendall 

Kennedy 

Kent _ 

Kerr 

Kindle 

King 

Kinney 

Kleberg 

Knox 

Lamar 

Lamb 

Lampasas 

La  Salle 

Lavaca 

Lee 


Leon 

Liberty 

Limestone  ... 
Lipscomb    ... 

Live  Oak 

Llano 

Loving 

Lubbock 

Lynn 

McCulloch 

McLennan.,.., 

McMullen 

Madison 

Marion , 

Martin 

Mason 

Matagorda .... 

Maverick 

Medina 

Menard 

Midland 

Milam 

Mills 

Mitchell 

Montague 

Montgomery . 

Moore 

Moms 

Motley 


82.50 
B6.97 
80.50 
92.96 
73.63 
51.31 
81.59 
87.79 
109.61 
98.21 
92.78 
92.21 
79.80 
87.34 
116.04 
115.66 
100.88 
97.42 
78.31 
97.76 
107.40 
86.57 
75.56 
99.54 
87.50 
82.62 
9299 
11660 
129  30 
73.68 
112,39 
87.89 
78.81 
80.08 
75  19 
79.47 
62.22 
92.83 
84.87 
47.76 
92.80 
81.73 
94.54 
92.02 
79.51 
100.66 
80.11 
103.20 
19355 
9208 
73.31 
84.95 
92.07 
115.55 
77.41 
61.08 
96.99 
74.74 
85.17 
33.97 
77,68 
9091 
134.04 
88.75 
97.67 
86.85 
85.25 
121  30 
97.07 
86.13 
57.99 


Nacogdoches . 

Navarro _ 

Newton 

Nolan 

Nueces 

Ochiltree 

Oldham „ 

Orange  .„ 


PaJo  Pinto 

Panola _ 

Parker 

Parmer , 

Pecos 

Polk 

Potter 

Presidio 

Rains 

Randall 

Reagan 

Real 

Red  River.... 
Reeves...™.. 

Retugio _ 

Roberts 

Robertson  .„ 

Rockwall 

Runnels 

Rusk 

Sabine 


San  Augustine. 

San  Jacinto 

San  Patncio 

San  Saba . 

Schleicher 

Scurry 

Shackleford 

Shelby ""'"" 

Sherman __ 

Smith 

Somervell 

Starr 

Stephens 

Sterling 

Stonewall 

Sutton 

Swisher 

Tarrant 

Taylor 

Terrell „ 

Terry 

Throckmorton. .„ 

Titus 

Tom  Green 

Travis _ 

Tnnity 

Tyler 

Upshur _ 

Upton 

Uvalde „ 

Val  Verde „ „ 

Van  Zandt 

Victona 

Walker 

Waller 

Ward _ 

Washington 

Webb 

Wharton  ..„ 

Wheeler „..„ 

Wichita 

Wilbarger.„„ _ 


79  75 

88  68 

68  07 
93.07 

91  52 
109.60 

89  16 
8433 

90  50 
7791 
98.69 
7443 
81.34 
74  36 
9287 
7243 
81  48 

111.14 
98.30 
57.39 
67.76 
71,99 
97.13 

107.91 

69  70 
134  04 

92  36 
94.39 
6827 
62.75 
71.68 
79.54 
75.67 
96  66 
96.44 

100.28 
72.82 

144.04 

105.03 

104,78 
33  13 
88.23 
87.91 
9292 
88.33 
74.94 

111.95 
98  84 

103.69 
62.83 
96  39 
94,96 
97,70 

106,95 
67  85 
85.75 
71.93 
90.86 
69  30 
59.31 
87.42 

107.04 
69  98 
6593 
9278 

10601 
5042 
85.14 
88  36 

103  62 
97.35 


WiWacy 

WKIiamson . 

Wilson 

Winkler 

Wise 

Wood 

Yoakum 

Young 

Zapata 

Zavala 


Virginia 


Accomack.... 

Alt>emarte 

Alleghar>y 

Amelia  

Amherst 

Appomattox . 

Arlington 

Augusta 

Bath 

Bedford 


48,70 
99.84 
68.67 
92.20 
95.58 
92,68 
103.92 
112.10 
55.13 
48,01 


Utah 

Beaver 

57  74 

Box  Elder.... 
Cache 

77.53 
62  84 

Cartxjn 

86-20 

Daggett  

58  97 

Davis 

76  71 

Duchesne.... 

71  94 

Emery 

68  54 

Garfield 

63  40 

Grand 

Iron 

77  49 
61  76 

Juab 

58  52 

Kar>e 

74  85 

Millarrl       

62  48 

Morgan 

83  95 

Pwte     

55  24 

Rich „ 

Sa«  Lake..  . 

50  84 
86  87 

San  Juan 

47  40 

Sanpete.. ... 
Sev»er 

53  83 

75  04 

Summit 

Tooele „ 

— 

94  96 

78  Z2 

Uintah _. 

Utah 

76  15 
57  40 

Wasatch 

Washington.. 

- 

67  14 
63  11 

Wayne 

54  14 

Weber 

84  38 

Vermont 

Addison „ 

73  10 

Bennington 

88  49 

Caledonia — - 

73  72 

Chittenden 

95  39 

Essex 

67  30 

Franklin 

78  37 

Grand  Isle 

78  07 

Lamoille 

80  58 

Orange 

72  13 

Orleans 

65  79 

Rutland 

87  41 

Washington 

90  29 

Windham „ 

87.28 

Windsor 

88  51 

79  40 
97  23 
71,18 
70  78 
74  24 
73  05 

176  03 

80  15 
88  85 
83  92 
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County 


Bland 

Botetourt 

Bainswick 

Buchanan 

Buckingham 

Campbell 

Caroline 

Carroll 

Charles  Dty 

Charlotte 

Chesterfield 

Clarke 

Craig 

Culpeper 

Cumberland 

Dickenson 

Otnwiddie 

Essex 

Faiftax 

Fauquier 

Fkjyd 

Fluvanna 

Franklin 

Frederick 

Giles 

Gloucester 

Goochland 

Grayson 

Greene 

Greensville 

Halifax 

Hanover 

Her)rico 

Henry 

Highland 

Isle  of  Wight 

Jarnes  City 

King  and  CXieen. 

King  George 

King  William 

Lancaster 

Lee 

Loudoun , 

Louisa 

Lunentxirg 

Madison 

Mathews 

Mecklenburg 

Mkldtesex 

Montgomery 

Nelson 

New  Kent 

Nortfiampton 

Northumberland . 

Nottoway 

Orange 

Page 

Patnck 

Pittsylvania 

Powhatan 

Pnnce  Edward... 
Prince  George.... 

Pnnce  William 

Pulaski 

Rappahannock... 

Rk:hmond 

Roarwke 

Rockbridge 

Rockingham 

Russell 

Scott 


County 

PCI 

Index 


56.40 
85.31 
61  32 
7064 
62.47 
85.91 
76.73 
59.91 
79  25 
67.26 

113.55 
96.47 
80.69 
85.91 
57.79 
66.76 
72  10 
72.72 

153.68 

102.74 
62.30 
72.86 
65.33 
87.18 
74.78 
90.01 

100.75 
62.18 
74.71 
60  64 
65.02 

108.71 

122.56 
82.31 
8416 
92.03 
94.17 
77.11 
9350 
9124 
99.09 
60.77 

125.65 
77.22 
66  43 
67.74 
82.39 
71.63 
75.10 
68.28 
68.01 
98.29 
72.54 
87.54 
74.06 
85.75 
74.39 
65.28 
64  38 
81.18 
68.47 
68.58 
108.14 
73.20 
88  26 
80.53 
103.39 
75,59 
86  09 
63,80 
64.70 


County 


Shenandoah....^. 

Smyth X. 

Southampton 

Spotsylvania 

Stafford 

Sunv , 

Sussex , 

Tazewell , 

Wan-en 

Washington 

Westmoreland... 

Wise 

Wythe 

York 

Alexandra 

Bedford  Oty...... 

Bnstol 

Buena  Vista 

Charlottesville ... 

Chesapeake  

Oifton  Forge 

Colonial  Heights 

Covington 

Danville 

Empona „. 

Fairfax  Oty „. 

Falls  Church ...». 

Franklin „. 

Fredencksburg .. 

Galax „. 

Hampton „. 

Hamsont)urg...„. 

Hopewell _. 

Lexington „. 

Lynchburg „. 

Manassas _. 

Manassas  Park . 

Mairtinsvllle „. 

Newport  News... 

Norfolk 

Norton 

Petersburg „. 

Poquoson 

Portsmouth  ....^. 

Radford >. 

Richmond , 

Roanoke , 

Salem 

South  Boston .... 

Staunton 

Suffolk 

Virginia  Beach 
WaynestKiro .,. 
Williamsburg ... 
Winchester 


Washington 


County 

PCI 

Index 


8243 
64.85 
82.62 
85.81 
99  40 
81  58 
80.34 
78.18 
84.98 
70  15 
78  67 
81  42 
71,24 
98  17 
17495 
95,12 
84.80 
76.33 

97  75 
92  22 

101.19 

122.19 
94.85 
91,77 
99.55 

165.15 

194.25 

115.59 
97.62 
90  04 
94.63 
7905 
93.54 
85.03 
97.61 

12268 
94.64 
9471 
97.03 
87.84 
99.26 
96,65 

107.68 
88.95 
78.94 

115.39 
96.68 

100.26 
88.53 
96.17 
84.29 

109.42 

98  79 
123,69 
105.39 


Adams 

107.25 

Asotin 

90,78 

Benton 

106.12 

Chelan „...„„ 

96  59 

Clallam 

93  60 

Oark 

91  10 

Columbia 

125  60 

Cowlitz 

9579 

Douglas _ 

90.23 

Ferry _ „.. 

61  28 

Franklin _ 

90  56 

Gartield „ 

139,19 

Grant _ 

79.97 

County 


Grays  Harbor. 

Island 

Jefferson 

King 

Kitsap , 

Kittitas 

Klickitat 

Lewis 

Lincoln 

Mason 

Okanogan 

Paafic 

Pend  Oreille... 

Pierce 

San  Juan 

Skagit 

Skamania 

Snohomish. 

Spokane 

Stevens 

Thurston 

Wahkiakum.... 
Walla  Walla.... 

Whatcom 

Whitman 

Yakima 


Bart)our 

Berkeley 

Boone 

Braxton 

Brooke 

Cabell 

Calhoun 

Clay 

Doddndge .... 

Fayette 

Gilmer 

Grant 

Greenbner... 
Hampshire ... 

Hancock 

Hardy 

Hamson 

Jackson 

Jefferson 

Kanawha 

Lewis 

Lincoln 

Logan 

McDowell 

Manon 

Marshall 

Mason 

Mercer 

Mineral 

Mingo 

Monongalia.. 

Monroe 

Morgan 

Nicholas 

Ohio 

Pendleton 

Pleasants 

Pocahontas.. 

Preston 

Putnam 

Raleigh 

Randolph 


4" 


West  Virginia 


i 


County 

PCI 

Index 


97.30 
91.80 
95.82 

123.99 

101.70 
81.20 
85.19 
92.48 

141.17 
81.32 
87.85 
95.04 
66.15 
93.48 

110.23 
99.55 
80.33 
99.54 
89.55 
69.10 
98.03 
90.11 
96.93 
85.55 
9313 
8258 


68.76 
79.52 
71.79 
60.39 
79.27 
86.48 
54.36 
51.85 
56.49 
68.39 
61.04 
66.15 
70.18 
59.34 
91.11 
56.31 
82.59 
75.23 
77.06 
100.68 
71.83 
53.44 
71.57 
66,37 
86.22 
78.31 
69.01 
78,12 
67.95 
66  06 
80  40 
5840 
7487 
6995 
9365 
4876 
78  19 
6649 
6692 
8361 
79,17 
69  70 


UM  I 
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County 


County 

PCI 

Index 


Ritchie 62  37 

Roane !     63  82 

Summers 

Taylor 

Tucker 

Tyler 

Upshur 

Wayne 

Webster 

Wetzel 

Wirt 

Wood 


5957 
67  88 
57.90 
6897 
70.20 
64  18 
49.35 
80  82 
61.50 
8869 
Wyoming ]      62. 1 9 

Wisconsin 


Adams 

Ashland 

Barron 

Bayfield 

Brown 

BuHalO 

Burnett 

Calumet 

Chippewa 

Clark 

Columbia 

Crawford 

Dane 

Dodge 

Door 

Douglas 

Dunn 

Eau  Claire 

Florence 

Fond  Du  Lac. 

Forest 

Grant 

Green 

Green  Lake.... 

Iowa 

Iron: 


Jackson 

Jefferson.... 

Juneau 

Kenosha 

Kewaunee.. 
La  Crosse.. 
Lafayette.... 
Langlade.... 

Lincoln 

Manitowoc . 
Marathon.... 
\^arinett8.... 
Marquette .. 
Milwaukee.. 

Monroe 

Oconto 

Oreida 

Outagamie . 

Ozaukee 

Pepin 

Pierce 

Polk 

Portage 

Price 

Racine 

Richland 

Rock 

Rusk 

St  Croix 


60.52 
73.73 
78.83 

62  64 

9955 
8039 
64  46 
91.84 
77.23 
73.58 
91  10 
69.90 

110.04 
85.47 
91.57 
76.26 
6971 
84.93 
63.14 
9093 
5681 
80  80 

102,20 
88.02 
76.25 
67,20 
74  96 
91  60 
7967 

102,61 
8382 
93,95 
85,51 
71,26 
74.38 
89,01 
84.63 
79,17 
70,27 

107,61 
81,54 
72  18 
8275 
9649 

130,61 
7639 
87,81 
78,50 
85,16 
74.38 

104  48 
74.43 
9322 

63  81 
95,31 


Countv 


County 
PCI 

Index 


Sauk 

Sawyer 

Sheboygan 

Taylor 

Trempealeau . 

Vernon 

Viias 

Walworth 

Washburn 

Washington.... 

Waukesha 

Waupaca 

Waushara 

Winnebago 

Wood 

Shawano 


87,12 
6442 
99  14 
73,35 
72,32 
7592 
69  78 
90  83 
73,55 
101,35 
12342 
8935 
6842 
100,13 
93,71 
72,63 


Wyoming 

Albany 

88  34 

Big  Horn 

74  60 

Campbell 

105  04 

Cartxin „ 

Converse 

95  44 
87  62 

Crook 

92  42 

Fremont 

84  42 

Goshen 

78  90 

Hot  Spnngs „ 

Johnson „ 

Laramie 

97,93 

97  01 

10<5  70 

Lincoln 

85  46 

Natrona 

123  69 

Niobrara 

89  28 

Park 

100  96 

Platte 

Sheridan _..„.„„...... 

Sublette 

Sweetwater _ „.. 

Teton 

75,30 
107,65 

98.28 
104.37 
118  02 

Uinta 

87  12 

Washakie 

93  80 

Weston 

10667 

Note  —Alaska  income  Figures  Divided  by 
1,25,  Hawaii  Income  Figures  Divided  by  1,15. 

Source  Bureau  of  Economic  Analysis,  Local 
Area  Personal  income  1978-84 
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ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

36CFRPart  1190 

Minimum  Guidelines  and  Requirements 
for  Accessible  Design 

agency:  United  States  .Architectural  and 

Transportation  Barriers  Compliance 

Board  {.-MBCB). 

ACTION:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  Public  comment  is  invited  on 
a  proposal  that  would  amend  the 
Minimum  Guidelines  and  Requirements 
for  Accessible  Design  (MGR.4d)  by 


deleting  §  1190.40  through  1190.230  of 
Subpart  D — Technical  Provisions  and  in 
their  stead  incorporating  by  reference 
(with  some  exceptions)  sections  4,2 
through  4,32  and  the  Appendix  of  the 
1986  edition  of  the  American  .National 
Standards  Institute  Standard  -VviSI 
A117.1,  ".American  National  Standard 
for  Buildmgs  and  Facilities — Providing 
Accessibility  and  Usability  for 
Physically  Handicapped  People,"  In 
1981,  MGR.AD  was  issued  by  the  ATBCB 
pursuant  to  section  502(b)(7J  of  the 
Rehabilitation  .Act  of  1973,  to  establish 
minimum  guidelines  and  requirements 
for  standards  issued  by  the  four 
stdndard-setting  agencies  under  the 
Architectural  Earners  Act  of  1968.  A 
revised  final  rule  was  issued  in  1982.  In 
19S4.  the  four  standard-setting  agencies 
issued  the  Un/orm  Federal 
Acressibiijty  Standards  (UFAS).  which 
was  based  on  the  ANSI  format.  MGRAD 
establishes  the  minimum  requirements 
with  which  UFAS  must  comply.  The 
proposal  would  mmimize  the  differences 
between  MGRAD  and  UFAS.  Further, 
by  replacing  the  MGRAD  technical 
provisions  with  the  A.NSI  An7.1  (1986). 
both  MGRAD  and  UFAS  would  follow 
the  same  format  that  is  most  widely 
used  in  non-federally  funded  and 
constructed  facilities.  This  proposal  also 
would  make  conformmg  technical 
amendments  and  would  add  provisions 
to  Subpart  E,  which  was  reserved  when 
MGRAD  was  published. 

DATHS:  Written  comments  must  be 
submitted  on  or  before  November  16. 
1987. 

ADDRESS:  Written  comim.ents  should  be 
addressed  to  the  General  Counsel. 
Docket  87-04,  Architectural  and 
Transportation  Earners  Compliance 
Board,  330  C  Street.  SW..  Room  1010. 
Washington,  DC  20202.  Comments 
received  will  be  available  for  public 
inspection  at  the  above  address  from  9 
a.m.  to  5  p.m..,  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Smith,  .ATBCB.  330  C  Street  SW 
Room,  1010.  Washington,  DC  20202.  (202) 
245-1801  (v/TDD).  This  is  not  a  toll-free 
number.  This  proposed  rule  is  available 
on  cassette  at  the  above  address  for 
persons  with  visual  impairments. 

SUPPLEMENTARY  INFORMATION: 

Background  of  Proposed  Rule 

The  .Architectural  and  Transportation 
Barners  Compliance  Board  (.ATBCB) 
was  established  by  Section  502  of  the 
Rehabilitation  Act  of  1973,  as  amended 
(Pub,  L  93-112,  29  U.S.  792),  to  insure 
compliance  with  standards  prescribed 
pursuant  to  the  Architectural  Barriers 
Act  of  1968,  as  amended  (P^ub  I.,  90-lBO, 
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42  U.S.C.  4151-4157)  (the  Act).  The  Ac! 
IS  intenrieci  to  insure  that  certain 
build:ng.s  nnanced  with  Federal  funds 
are  designed,  constructed,  altered,  and 
leased  in  accordance  with  standards 
isrued  by  four  Federal  agencies  to 
provide  ready  access  and  use  of  such 
buildings  to  physically  handicapped 
people.  The  four  agencies  authorized  to 
issue  standards  for  all  design, 
cunstiuction,  alteration,  and  leasing 
subject  to  the  Act  are  the  Department  of 
Defense  (DOD)  for  its  buildings  and 
facilities:  the  Dep.^:rtment  of  Housing 
and  Urban  Devt:!opment  (HUD)  for 
residential  structures:  the  U.S.  Postal 
Service  (USPSi  for  its  buildings  and 
facilities;  and  the  General  Services 
Administration  (GSA)  for  all  other 
buildings  and  facilities. 

A  1978  amendment  to  section  502  of 
the  Rehabilitation  Act,  Pub.  L  95-602. 
authorized  the  Board  to  issue  minimum 
guidelines  and  requirements  (MGRAD) 
for  these  standards.  The  MGRAD  now 
in  effect  was  published  on  August  20, 
1982  (47  FR  33862),  and  is  codified  at  36 
CFR  Part  11 90 

Throughout  the  development  of  and 
rulemaking  proceeding  for  MGRAD,  the 
ATBCB  considered  the  specifications 
contained  in  the  American  National 
Standards  Institute's  "Specifications  for 
Making  Buildings  and  Facilities 
Accessible  to  and  Usable  by  Physically 
Handicapped  Persons"  (ANSI  A117.1- 
1980  or  ANSI).  The  American  National 
Standards  Institute  (ANSI)  is  a  private, 
national  organization  that  publishes 
recommended  standards  on  a  wide 
variety  of  subjects,  ANSI's  standards  for 
barrier-free  design  are  developed  by  a 
committee  made  up  of  52  organizations 
representing  associations  of 
handicapped  people,  rehabilitation 
professionals,  design  professionals, 
builders,  and  manufacturers,  AiNSI's 
standards  are  develooed  using  the 
consensus  process,  ine  original  ANSI 
A117.1.  adopted  in  1961.  formed  the 
technical  basis  for  the  first  accessibility 
standards  adopted  by  the  Federal 
Government  and  most  State 
governments.  The  1980  edition  of  that 
standard  was  based  on  research  funded 
by  the  U.S.  Depditment  of  Housing  and 
Urban  Development,  It  was  generally 
accepted  by  the  private  sector  and  was 
recommended  for  use  in  State  and  local 
building  codes  by  the  Council  of 
American  Building  Officials. 

Recognizing  the  widespread 
application  of  the  ANSI  standard  and 
the  desirability  of  uniformity,  the 
ATBCB  in  MGRAD  included  provisions 
that  were  consistent  with  the  technical 
specifications  of  ANSI  A117.1-1980 
wherever  it  was  deemed  appropriate. 


In  reviewing  the  ANSI  technical 
requirements  during  MGRAD 
development,  however,  the  ATBCB 
found  that  in  some  cases,  with  regard  to 
some  subjects,  there  was  no  sufficient 
research  and/or  field  experience  to 
support  a  Federal  requirement  at  the 
time.  Those  provisions  were  reserved  in 
MGRAD.  The  reserved  provisions 
include  external  door  opening  force 
limits;  requircaicnts  for  accessible 
windows;  the  use  of  detectable 
warnings  at  locations  other  than  doors 
leading  to  hazardous  areas;  all 
provisions  dealing  with  signage;  and 
opening  time  requirements  for  elevator 
doors. 

Certain  provisions  in  MGRAD  differed 
from  the  1980  ANSI,  and  some 
provisions  of  MGRAD  provided 
clarification  or  additional  information. 

Following  the  psblication  of  MGRAD 
as  a  final  rule,  the  four  standard-setting 
agencies  under  the  Act  initiated  the 
development  of  uniform  accessibility 
standards  to  be  used  by  all  Federal 
agencies.  The  objective  of  the  effort  was 
to  publish  uniform  standards  which 
would,  wherever  possible,  be  consistent 
with  the  ANSI  A117.1-1980  standard 
while  complying  with  MGRAD. 

In  keeping  with  the  agencies' 
objective  to  secure  uniformity  between 
Federal  requirements  and  those 
commonly  used  in  the  private  sector  or 
by  state  and  local  governments,  the 
UFAS  followed  ANSI  A117.1-1980  in 
format.  Departures  from  the  ANSI 
technical  provisions  were  made  only 
where  necessary  in  order  to  comply  with 
MGRAD,  or  where  the  agencies  found 
differing  or  additional  requirements  to 
be  appropriate  due  to  the  nature  of 
certain  buildirgs  and  facilities  subject  to 
the  Act  or  which  were  in  the  interests  of 
improved  safety  or  access  for 
handicapped  people.  The  resulting 
document,  the  Uniform  Federal 
Accessibility  Standards  (UFASl,  was 
published  in  final  form  in  the  Federal 
Register  on  August  4. 1984  (47  FR  33862). 
and  was  irrplemented  individually  by 
the  standard-setting  agencies.  GSA 
adopted  the  UFAS  in  41  CFR  101.19.6, 
effective  August  7. 1984,  HUD  adopted 
the  UFAS  in  24  CFR  Part  40,  effective 
October  4. 1984,  USPS  adopted  the 
UFAS  in  Handbook  RE^.  "Standards 
for  Facility  Accessibility  by  the 
Physically  Handicapped."  effective 
November  15, 1984.  DOD  adopted  the 
UFAS  by  revising  Chapter  18  of  DOD 
4270.1-M.  "Construction  Criteria,"  by 
memorandum  dated  May  8.  1985. 
The  1980  ANSI  standard 

recommended  that  scoping  provisions, 

i.e.,  specifications  as  to  the  number  of 

accessible  features  and  elements,  be 


developed  by  administering  agencies, 
but  included  in  the  technical 
specifications  a  requirement  for  a 
"reasonable  number"  of  accessible 
features  or  elerr.ents.  In  accordance  with 
this  recommendation,  the  ATBCB 
developed  for  MGRAD  definite  numeric 
values  in  order  to  provide  explicit 
guidance  to  the  Federal  standard-setting 
agencies.  When  the  agencies  developed 
UFAS.  these  MGRAD  scoping  guidelines 
were  followed  in  section  4.1,  Minimum 
Requirements,  and.  in  addition,  the 
"reasonable  number "  references  in  the 
ANSI  technical  provisions  were  deleted. 

An  integral  part  of  the  ANSI  process 
is  the  requirement  for  each  ANSI 
standard  to  be  reviewed  at  five-year 
intervals  and  then  either  reaffirmed  or 
revised.  When  the  ANSI  A117.1  review 
began  in  1984,  differences  between 
UFAS  and  the  1980  ANSI  standard  were 
among  the  principal  recommendations 
made  for  changes  to  be  made  in  the  new 
edition.  The  provisions  that  has  been 
reserved  in  MGRAD  were  also  reviewed 
to  determine  whether  they  should  be 
retained,  revised,  or  deleted  in  the  new 
ANSI  standard.  The  ANSI  Committee 
found  no  justification  for  deleting  these 
requirements,  and  thus  retained  all  of 
the  provisions  that  were  reserved  in 
MGRAD.  However,  revisions  were  made 
in  some  of  the  sections  that  reflected 
findings  of  ATBCB  research  on  MGRAD 
reserved  areas. 

Many  of  the  features  of  UFAS  not 
previously  in  the  ANSI  standard  were 
adopted  in  the  1986  ANSI,  which  was 
approved  by  ANSI  on  February'  5. 1986. 
In  particular,  the  1986  ANSI  eliminates 
all  references  to  "minimum  number" 
requirements  in  its  technical  provisions; 
includes  some  revisions  to  signage 
requirements  that  reflect  results  of 
ATBCB-sponsored  research;  and 
incorporates  other  requirements  such  as 
certain  reach  range  dimensions,  vertical 
clearances,  and  provisions  relating  to 
alarms. 

Proposed  Action  on  Reserved  Sections 

In  the  period  since  completion  of 
MGRAD.  the  ATBCB  has  sponsored 
research  in  the  areas  of  detectable 
warnings,  signage  and  other 
environmental  information  systems, 
alarms,  and  hand  anthropometrics, 
among  other  topics,  and  has  participated 
with  the  standard-setting  agencies  in 
their  development  of  UFAS.  ATBCB  has 
also  assisted  the  ANSI  A117.1 
Comm.ittee  in  the  development  of  the 
1986  edition  of  that  standard.  The 
ATBCB  had  the  opportunity  to  review, 
with  those  primarily  responsible  for  the 
UFAS  and  ANSI  standards,  comments 
on  the  1980  standard  that  reP.ected 


UM  I 


Federal  Register  /  Vol.  52.  No.  179  /  Wednesday,  September  16,  1987  /  Proposed  Rules 


3495: 


practical  experience  in  applying  that 
earlier  standard  as  well  as  informafion 
about  new  practices  and  technology. 

Neither  the  review  of  these  comments 
nor  the  research  sponsored  by  the 
ATBCB  to  date  warrants  broad  or 
significant  changes  in  the  MGRAD 
technical  requirements,  or  modifications 
to  the  provisions  of  the  1986  standard  at 
this  time.  In  the  case  of  detectable 
surface  treatments,  the  ATBCB  research 
recommended  against  federally- 
mandated  requirements  for  detectable 
warnings  at  this  time,  which  is  reflected 
in  an  exception  to  the  ANSI  provisions 
incorporated  in  this  rulemaking. 
Research  in  the  area  of  signage 
developed  recommendations  for  some 
changes— primarily  the  requirements  for 
raised  rather  than  incised  tactile 
signage;  for  a  standard  measurement  of 
stroke-to-width  ratios,  and  for  upper- 
case sans  serif  tactile  signage — which 
have  been  incorporated  in  the  ANSI 
standard.  Some  other  recommendations 
from  signage  and  information  systems 
research  would  amplify  or  add  to 
current  requirements,  and  would  make 
slight  changes  in  permissible  character 
proportions,  but  the  ATBCB  does  not  at 
this  time  consider  that  there  is  sufficient 
justification  to  recommend  changes  to 
existing  requirements  that  are  in  wide 
use.  This  information,  like  similar 
findings  from  other  research  projects, 
will  be  used  as  appropriate  in  providing 
technical  assistance  to  designers 
requiring  more  detailed  information  and 
may  be  reconsidered  in  future  revisions 
of  MGRAD. 

Similarly,  most  findings  from  Alarms 
and  Hand  Anthropometrics  studies  did 
not  conflict  with  current  requirements 
but  rather  suggested  additional 
consideration  and  refinements.  These 
findings  are  discussed  in  further  detail 
in  sections  which  follow. 

Fmaiiy.  MGRAD  reserved  Subpart  E— 
Special  Building  or  Facility  Types  or 
Elements,  for  future  rulemaking.  The 
ANSI  technical  provisions  include 
specifications  for  accessible  dwelling 
units,  one  of  the  principal  categories 
identified  for  Subpart  E.  UFAS 
incorporates  the  ANSI  dwelling  unit 
specifications  and  also  provides 
requirements  for  a  number  of  other 
special  buildings  types.  These 
requirements  were  developed  by  a 
UFAS  working  group  led  by  the 
standard-setting  agencies  with 
participation  by  the  ATBCB  and  other 
Federal  agencies  with  responsibility  for 
different  building  and  facility  types. 

Taking  all  of  these  developments  into 
consideration,  the  ATBCB  has 
determined  that  it  is  now  possible  to 
complete  the  reserved  sections  of 
MGRAD.  The  technical  requirements 


proposed  to  be  added  to  MGRAD  are 
based  primarily  on  the  standards  now 
promulgated  by  ANSI  and  the  four 
standard-setting  agencies,  with  findings 
from  ATBCB  research  providing 
additional  information  and  support. 

There  are  two  basic  factors  supporting 
this  decision.  The  first  consideration  is 
the  fact  that  the  UFAS  was  developed 
subsequent  to  the  publication  of 
MGRAD  and  was  subject  to  public 
comment  following  its  publication  in 
proposed  form  in  the  Federal  Register. 
Thus,  these  public  comments  constitute 
a  more  current  record  in  suppo.rt  of  the 
UFAS  provisions  than  existed  on  these 
issues  when  MGRAD  was  issued.  The 
comments  that  will  be  received  in 
response  to  this  Notice  of  Proposed 
Rulemaking  (NTRM)  will  provide  an 
even  more  current  record  with  regard  to 
the  proposed  action.  Since  the  UFAS  has 
now  been  applied  successfully  for  more 
than  two  and  one-half  years,  and  since 
the  ATBCB  participated  in  its 
development,  it  is  appropriate  to 
propose  that  requirements  found  in  the 
UFAS  but  reserved  in  MGRAD  be 
accepted  now  as  the  ATBCB  minimum 
requirements. 

Second,  the  ANSI  A117.1  committee 
carefully  reviewed  all  of  the  changes 
made  when  the  1980  standard  was 
adapted  for  UFAS  and  the  ATBCB 
rationale  for  reser\ing  the  MGRAD 
sections.  Comments,  opinions,  and 
recommendations  on  these  and  other 
issues  were  solicited  from  the 
committee's  membership  of  52 
organizations  and  carefully  considered. 
The  1986  ANSI  standard  is"  the  result  of 
these  extensive  deliberations.  Many  of 
the  UFAS  changes  have  been  adopted: 
in  other  cases,  alternative  approaches 
were  developed  that  the  ATBCB 
considers  acceptable. 

Another  question  considered  bv  the 
ATBCB  was  the  format  of  the  MGRAD 
technical  provisions.  At  the  time 
MGRAD  was  developed,  the  Board 
drafted  the  standard  in  the  Federal 
Register  format  used  for  regulations 
issued  by  the  executive  agencies.  When 
the  standard-setting  agencies  began 
development  of  the  UFAS.  they  chose  to 
use  the  format  of  the  ANSI  standard, 
thus  retaining  intact  the  numbering 
system  and  the  figures.  This  decision 
was  made  in  the  interest  of  promoting 
uniformity  in  the  accessibility  standards 
used  in  Federal  and  non-Federal  design 
and  construction.  The  ATBCB  believes 
that  this  is  a  worthwhile  goal  and 
therefore  proposes  that  the  ANSI 
technical  provisions  be  adopted  as  the 
MGRAD  technical  provisions.  It  has 
chosen  to  use  ANSI  rather  than  UFAS 
because  the  1986  ANSI  has  made  a 
number  of  editorial  improvements  which 


are  not  currently  in  the  UFAS.  It  is 
anticipated  that  future  revisions  of 
UFAS  will  incorporate  updated  versions 
of  ANSI. 

This  proposed  rulemaking  would 
achieve  several  goals.  It  would  complete 
MGRAD  after  five  years  of  study  and 
lessons  learned  in  the  development  of 
other  standards.  It  would  make 
comparisons  and  future  revisions  of 
UFAS  and  MGRAD  simpler.  Finally,  it 
would  move  significantly  closer  to  the 
long-standing  goal  of  uniformity  in 
accessibility  requirements  for  both  the 
public  and  private  sectors.  This  would 
have  the  benefit  of  simplifying 
accessibility  compliance  by  removing 
duplicative  layers  of  technical 
specifications  that  are  a  confusing  and 
complicating  factor  for  designers  and 
builders  as  well  as  lay  persons 
concerned  with  promoting  accessibility. 
The  result  should  be  improved  efficiency 
for  all  concerned  parties. 

In  proposing  this  action,  the  ATBCB 
stresses  its  commitment  to  continuing 
review  and  revision  of  MGRAD  as 
knowldge.  experience,  and  new 
technology  develop.  While  proposing  to 
adopt  the  ANSI  technical  provisions  as 
the  technical  specifications  core  of 
MGRAD,  the  ATBCB  intends  to 
maintain  MGRAD  as  an  independent 
document  and  is  not  restricting  future 
action  on  technical  issues.  As  proposed 
here,  wherever  the  ATBCB  finds  a 
different  or  more  stringent  requirement 
appropriate,  such  a  requirement  will  be 
adopted.  As  future  ANSI  editions  are 
developed,  each  would  be  reviewed,  as 
this  one  was.  before  making  a  decision 
on  adopting  the  new  version  Morever, 
any  determination  to  modify  MGRAD 
will  be  subject  to  a  public  rulemaking 
proceeding.  W'hile  maintaining  the 
independence  of  MGRAD.  however,  the 
ATBCB  remains  committed  to  continued 
close  cooperation  with  the  A.NSI  An7.l 
committee,  and  will  continue  to  work  to 
bring  potential  improvements  in  that 
standard  that  are  identified  by  the 
ATBCB  to  the  attention  of  the  committee 
members. 

Further,  incorporating  the  technical 
provisions  of  the  nationally-accepted 
voluntary  standard  developed  by  ANSI 
is  clearly  in  keeping  with  the  Federal 
policy  articulated  in  Executive  Order 
11093  promoting  the  use  of  private- 
developed  standards  wherever  possible 
in  Federal  activities. 

Provisions  of  the  Proposed  Rule 

The  proposed  rule  includes  a  number 
of  amendments  to  complete  reserved 
sections  of  MGRAD,  to  conform 
MGRAD  language  and  terms  to  those 
used  in  ANSI  A117.1,  and  to  substitute 
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references  to  ANSI  section  numbers  for 
the  corresponding  section  numbers  in 
the  current  MGRAD.  A  section-by- 
section  description  of  the  proposed 
amendments  follows; 
Section  1190.2,  Applicability. 
This  section  would  be  amended  by 
deleting  paragraph  (e),  which  describes 
the  reserved  status  of  Subpart  E,  Special 
Building  and  Facility  Types,  and  places 
certain  requirements  on  the  Department 
of  Housing  and  Urban  Development 
until  such  time  as  the  subpart  is 
completed.  Because  this  proposed 
rulemaking  would  complete  the  housing 
requirements  and  remove  the  "reserved" 
status  of  the  subpart,  paragraph  (e)  no 
longer  is  necessary  or  appropriate. 
Section  1190.3,  Definitions. 
This  rulemaking  would  substitute  the 
ANSI  definitions  of  "adaptability," 
"common  use,"  and  "physically 
handicapped  person"  for  those  now 
appearing  in  MGRAD.  In  the  case  of  the 
first  two  terms,  the  ANSI  definitions  are 
more  clear  and  are  consistent  with  the 
intent  of  MGRAD  definitions.  The  ANSI 
definition  of  "physically  handicapped 
person"  is  the  same  definition  used  in 
UFAS.  It  was  accepted  by  the  ATBCB 
when  UFAS  was  developed  as  being 
appropriate  for  purposes  of  standards 
issued  under  the  Architectural  Barriers 
Act.  which  relate  strictly  to  accessibility 
and  usability  of  buildings  and  facilities. 
By  incorporating  this  definition, 
uniformity  in  defining  the  term  among 
all  three  documents  will  be  achieved. 

In  addition,  definitions  would  be 
added  for  several  terms  that  are  used  in 
the  ANSI  A117.1  standard  but  were  not 
used  in  MGRAD.  These  terms  are 
"detectable,"  "detectable  warning," 
"dwelling  unit,"  "housing,"  "marked 
crossing,"  "multifamily  dwelling," 
"ser\ice  entrance,"  and  "sleeping 
accommodations."  The  definition  for 
"tactile  warning,"  a  term  that  would  no 
longer  be  used,  would  be  deleted. 

Sections  1190.7,  1190.8.  and  1190.9  and 
Subpart  B. 

A  technical  correction  is  proposed  to 
delete  section  numbers  unused  in  the 
current  MGRAD  and  redesignate  the 
remaining  sections  accordingly.  Thus 
§  1190.9,  Severability,  would  be 
redesignated  as  §  1190.7,  and  Subpart  C. 
Scope,  would  be  redesignated  as 
Subpart  B.  The  original  sections  1190.7 
and  1190.8  covered  subject  matter  later 
deemed  inappropriate  for  inclusion  in 
MGRAD.  Subpart  B  was  originally 
intended  to  cover  Waivers  and 
Modifications,  but  proposed  provisions 
were  deleted  after  a  1980  opinion  by  the 
Office  of  Legal  Counsel.  Department  of 
Justice,  found  that  the  ATBCB  was  not 
authorized  to  issue  regulations 
governing  waivers  and  modifications. 


Subpart  C — Scope. 

This  subpart  would  be  redesignated 
as  Subpart  B  and  would  be  amended 
wherever  reference  is  made  to  sections 
of  the  current  Subpart  D — Technical 
Provisions.  Those  references  would  be 
replaced  by  incorporating  the 
appropriate  references  to  corresponding 
provisions  of  the  ANSI  A117.1-1986 
standard. 

In  addition,  some  new  provisions 
would  be  added  to  incorporate 
requirements  currently  found  in  Subpart 
D — Technical  Provisions  that  are  not 
included  in  the  ANSI  standard.  These 
provisions  have  been  added  to  this 
section  when  the  requirements  were 
considered  to  be  a  scoping  rather  than  a 
technical  provision.  (The  ANSI  standard 
contains  no  scoping  provisions,  but 
rather  relies  on  the  adopting  authority  to 
establish  those  requirements.) 

Amendments  to  Subpart  C  would  be 
made  in  each  of  its  three  sections, 
§  1190.31,  Accessible  buildings  and 
facilities:  New  construction:  §  1190.32, 
Accessible  buildings  and  facilities: 
Additions,  and  §  1190.33.  Accessible 
buildings  and  facilities:  Alterations. 
Amendments  to  §  1190.31  include: 

(1)  Section  1190.31(a)(2).  which  would 
incorporate  a  provision  now  found  in 

§  1190.50(h),  Egress  (and  in  UFAS  4.3.10) 
which  requires  more  than  one  accessible 
means  of  egress  wherever  fire  code 
provisions  require  more  than  one  means 
of  egress  from  any  space  or  room. 

(2)  An  addition  to  §  1190.31(g)  which 
would  note  that  platform  lifts  should 
facilitate  unassisted  entry  and  exit  from 
the  lift.  This  provision  is  under 

§  1190110  in  the  current  MGRAD. 

Further,  new  provisions  would  be 
added  to  cover  areas  now  reser\'ed  in 
MGRAD.  Where  UFAS  contains  scoping 
requirements  in  the  reserved  areas, 
these  amendments  would  adopt 
consistent  requirements.  These 
additions  to  §  1190.31  would  include: 

(1)  Paragraph  (j),  Windows,  which 
was  reserved  in  MGRAD  pending 
further  study  or  experience  with 
application  of  the  1980  ANSI  standard. 
When  the  ANSI  A117.1  committee 
reviewed  the  issue  for  the  1986  revision 
of  the  standard,  the  fact  that  MGRAD 
had  reserved  the  provision  was 
considered.  The  reviewers  decided  that 
practical  experience  with  the  1980 
requirements  on  windo\  i  had  not 
identified  any  problems  with  the 
specifications  and  that  it  was  desirable 
to  retain  the  provisions  (found  at  section 
4.12  in  the  ANSI  standard)  in  order  to 
assure  that  the  need  for  accessible 
windows  not  be  overlooked.  The 
ATBCB  funded  a  research  project  on 
Hand  Anthropometrics  which  studied 
capabilities  of  selected  disabled 


subjects  to  operate  mechanisms  and 
building  components.  Copies  of  the 
report  of  this  project  and  other  ATBCB 
research  described  in  this  proposal  are 
available  for  inspection  at  the  office 
referenced  above.  The  findings  from  this 
study  suggested  detailed  design  criteria 
for  window-opening  hardware  and 
indicated  appropriate  operable  forces 
based  on  the  specific  type  of  hardware 
[e.g..  small  bar  or  plate)  that  would  be 
usable  by  90  percent  of  the  104  disabled 
subjects  in  laboratory  studies.  The 
recommended  forces  ranged  from  2 
pound  feet  (Ibf)  to  rotate  a  crank)  to  11 
pound  feet  (Ibf)  when  a  hook  grip  could 
be  used. 

The  ANSI  requirement  permits 
hardware  "operable  by  one  hand"  and 
which  "does  not  require  tight  grasping, 
pinching  or  twisting  of  the  wrist."  The 
maximum  operable  force  permitted  is  5 
Ibf. 

Although  the  detailed 
recommendations  from  the  Hand 
Anthropometrics  studies  provide 
valuable  information,  for  designers  of 
building  products  in  particular,  and  will 
be  offered  by  the  ATBCB  as  technical 
assistance  information,  the  ATBCB  does 
not  believe  that  a  mandatory  Federal 
requirement  more  detailed  and  stringent 
than  anything  now  in  effect  is  warranted 
on  the  basis  of  current  information. 

The  research  report  points  out  that 
"the  research  undertaken  in  this  project 
was  the  first  comprehensive 
examination  of  human  performance  of 
hand/arm  disabled  people.  As  such,  the 
results  can  not  be  considered  complete 
or  definitive. .  .  .  Moreover,  there  are 
some  findings  that  suggest  the  need  to 
develop  different  research  methods  or, 
at  least,  modify  those  described"  in  the 
report.  It  was  noted,  for  example,  that 
performance  on  actual  devices  can 
exceed  performance  on  abstracted 
tasks.  Bearing  such  considerations  in 
mind,  the  ATBCB  does  not  believe  there 
is  justification  for  establishing  new  and 
detailed  requirements  at  this  time.  On 
the  other  hand,  the  research,  together 
with  experience  with  the  1980  ANSI 
standard,  has  confirmed  the  ATBCBs 
opinion  that  specifications  for  windows 
should  be  included  in  MGRAD 
requirements. 

The  current  ANSI  provisions  are 
within  the  acceptable  range  of  grip  types 
(and  forces  for  certain  types)  identified 
by  the  research  project.  To  incorporate 
these  ANSI  requirements  by  reference 
would  ensure  greater  accessibility  than 
is  now  the  case  with  no  requirements  in 
force.  Since  the  research  team  did  find 
standard  window-opening  devices  on 
the  market  that  met  the  requirements, 
there  should  be  no  practical  impediment 
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to  implementing  the  provision.  The 
detailed  recommendations  offered  by 
the  research  fmdings  could,  along  with 
additional  information  that  may  become 
available,  serve  as  the  basis  for  future 
revisions  to  MGRAD  at  a  later  date. 

Therefore,  this  reserved  section  would 
be  completed  by  requiring  that  operable 
windows,  where  provided,  comply  with 
4.12. 

(21  Paragraph  [o]  Tactile  warnings. 
was  also  reserved  when  MGRAD  was 
published.  Subsequently,  the  ATBCB 
funded  research  on  detectable  tactile 
surface  treatments.  As  noted  in  an 
earlier  proposed  rulemaking  (52  FR  4352, 
February  11, 1987],  the  findings  from  this 
study  did  not  support  mandatory 
Federal  requirements  in  this  area. 
Therefore  the  ATBCB  proposed  not  to 
require  detectable  warnings,  other  than 
knurled  surfaces  on  hardware  of  doors 
leading  to  hazardous  areas.  However, 
the  ATBCB  recognizes  that  designers 
and  builders  may  choose  to  provide 
detectable  warnings  and  has  proposed 
amendments  to  MGRAD  that  would 
refer  users  to  ANSI  4.27. 

While  ANSI  4.27  provides  useful 
guidance  on  the  issue  of  detectable 
warnings,  the  ATBCB  also  wished  to 
provide  the  following  guidance.  First, 
the  ANSI  standard  requires  detectable 
warning  surfaces  on  curb  ramps. 
Concerns  have  been  raised  about  the 
difficulties  which  people  with  certain 
mobility  impairments  (particularly 
amputees  or  persons  using  braces]  have 
in  walking  on  the  surface  treatments 
typically  used  for  detectable  warnings. 
These  problems  are  particularly  acute 
when  the  treatments  are  applied  to 
sloping  surfaces  such  as  curb  cuts.  An 
additional  point  is  that  the  ANSI 
standard  requires  only  a  textural 
contrast  for  detectable  warnings,  while 
the  ATBCB  research  indicated  that  other 
cues  such  as  sound  and  resiliency  are 
equally  or  more  useful.  This  issue  is 
discussed  in  a  summary  of  the  ATBCB 
research  report  that  is  available  from 
the  office  identified  in  this  proposed 
rule. 

In  addition,  under  the  proposal,  the 
ATBCB  will  provide  other  information 
on  detectable  surfaces  upon  request. 
This  proposed  amendment  incorporates 
the  language  proposed  m  the  eariier 
NPRM  cited  abo\  e.  The  comments  on 
detectable  surfaces  received  in  response 
to  the  earlier  proposal  will  be 
incorporated  into  this  rulemaking  docket 
and  considered  along  with  any 
additional  comments  received  on 
delectable  warnings  as  a  result  of  the 
present  NPRM. 

(3)  Paragraph  (p).  Signage,  was 
reserved  in  response  to  comments  on 
early  MGRAD  rulemaking  that  included 


provisions  on  signage.  The  ATBCB  has 
funded  two  research  projects  in  this 
area  since  that  time,  one  specifically  on 
signage  and  the  second  on  signage  and 
other  information  systems  for  low-vision 
persons.  UFAS  included  the  signage 
requirements  of  the  1980  ANSI  standard 
because  it  was  considered  essential  to 
provide  standards  for  signage  in  Federal 
buildings  while  the  ATBCB  continued  its 
consideration  of  the  issue.  The  1986 
ANSI  standard  incorporated  the 
principal  undisputed  findings  from  the 
ATBCB  signage  research.  Specifically, 
these  provisions  are  (1)  estabhshing  the 
upper-case  letter  "x"  as  the  standard  of 
measurement  for  determining  character 
proportions;  and  (2)  prohibiting  incised 
letters.  This  proposed  rulemaking  adopts 
the  technical  provisions  of  the  1986 
ANSI  and  provides  scoping 
requirements  consistent  with  the  intent 
of  WAS  requirements. 

Some  additional  recommendations 
from  the  research  reports  were  not 
adopted  by  ANSI  and  would  not  be 
incorporated  into  MGRAD  by  this 
proposal.  It  was  judged  that  there  was 
not  sufficient  justification  for  those 
rerommendations  to  merit  makirtg  an 
MGRAD  change  that  would  be 
inconsistent  with  both  ANSI  and  UFAS. 
This  is  the  case  with  research 
recommendations  for  certain  ratios 
governing  character  proportion  on  signs. 
Similarly,  research  findings  suggested 
detailed  requirements  for  lighting,  gloss 
factors,  and  color  contrast 
quantification  that  would  represent 
significant  new  requirements. 
Appropriate  information  from  the 
research  will  be  made  available  when 
technical  assistance  is  requested.  These 
findings  and  practical  experience  will  be 
evaluated  for  consideration  in  future 
rulemakings. 

(4)  A  new  paragraph  (u)  would  be 
auot  d  to  provide  scoping  requirements 
for  hotisirg.  No  housing  provisions  were 
included  in  MGRAD  when  it  was 
published  in  1982:  the  rulemaking  noted 
that  housing  was  among  the  special 
building  and  facility  types  that  would  be 
the  subject  of  later  rulemakings  to 
complete  the  reserved  Subpart  E.  UFAS 
adopted  the  ANSI  requirements  for 
dwelling  units,  with  some  amendments, 
along  Vkith  scoping  provisions  for 
housing.  This  rulemaking  would  add.  in 
subsection  (ul,  scoping  provisions  for 
housing  consistent  with  those  in  UFAS 
and  would  reference  the  technical 
specifications  in  the  1986  ANSI,  which 
incorporate  the  I'FAS  amendments  to 
the  1980  standard. 

(5)  A  new  paragraph  (v)  would  be 
added  to  provide  scoping  requirements 
for  health  care  facilities  This  is  one  of 
the  special  building  and  facility  tj-pes 


for  which  Subpart  E  was  reserved 
Consistent  with  the  UFAS  requirements, 
which  were  approved  by  the  ATBCB  at 
the  time  of  their  development,  this 
rulemaking  would  adopt  both  scoping 
and  technical  provTsions  for  health  care 
facilities.  The  ATBCB  notes  that  these 
requirements  may  be  subject  to  review 
during  future  amendments  of  MGRAD. 

As  noted  above,  amendments  would 
also  be  made  to  Section  1190  32. 
.Accessible  buildings  and  facilities: 
.Additions,  and  Section  1190.33. 
.'Accessible  buildings  and  facilities: 
Alterations.  Conformmg  amendments 
would  be  made  to  §  1190.32  to  reference 
corresponding  ANSI  provisions  where 
MGRAD  section  numbers  are  now  cited. 
Also,  the  reserved  "Signage"  paragraph 
would  be  deleted.  Signage  m  additions 
to  existing  buildings  would  comply  with 
the  same  requirements  as  in  new 
construction.  Similar  amendments  also 
would  be  made  in  §  1190.33.  Accessible 
buildings  and  facilities:  Alterations. 

Additional  amendments  would  be 
made  to  S  1190.33  to  provide  special 
technical  provisions  for  certain 
situations  m  alteration  projects.  These 
amendments  are  consistent  with 
provisions  now  in  effect  in  UF.^S. 
Specifically,  the  rule  would  permit: 

(a)  Omitting  the  requirement  for  an 
automatic  elevator  door  reopening 
device  wiiere  an  existing  elevator  has  a 
safety  door  edge.  This  exception  is 
found  at  §  1190.100(c)(3)(il  in  the  current 
MGRAD. 

(b)  Reducing  the  minimum  car 
dimensions  to  4'  x  4'  where  it  is 
structurally  impracticable  to  comply 
with  the  elevator  car  size  required  for 
new  construction  projects.  This 
exception  currentlv  is  found  at 

§  1190.100(d)(lKil  in  MGRAD. 

(cl  Adding  one  accessible  "unisex" 
toilet  per  floor,  adjacent  to  existing 
toilet  facilities,  where  it  is  strut  t'jr&Uy 
impracticable  to  make  existing  toilet 
facilities  for  each  sex  accessible.  This 
exception  is  found  at  §  1190.150(a)|l)  m 
MGRAD  in  effect. 

(d)  Providing  special  technical 
Provisions  for  stair  handrails  and  door 
fentures  in  alterations  projects. 

(p)  Providmg  certain  exceptions  for 
assembly  areas. 

Subpart  D — Technical  Provisons.  This 
subpart  would  be  redesignated  as 
Subpart  C  and  would  be  amended  to 
incorporate  §  %  4.2  through  4.32  and  the 
Appendix  of  ANSI  A117. 1-1986  in  lieu  of 
the  corresponding  technical  provisions 
now  found  in  MGRAD  §§  1190  40 
through  1190.240. 

Incorporation  of  the  ANSI  provisions 
would  complete  the  reserved  MGRAD 
sections.  These  are;  (1)  all  provnsions 
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related  to  signage  requirements,  now 
found  at  MGRAD  §§  1190.60(f). 
1190.100(e)(2).  1190.100(h)(2)(iii), 
1190.100(j)(2),  1190.150(d).  and  1190.200; 

(2)  all  provisions  related  to  tactile 
warnings,  now  found  at  MGRAD 

§i  1190.70(e)(9),  1190.80(f),  and  1190.190: 

(3)  MGRAD  §  1190.140,  Windows;  (4) 
MGRAD  §  1190.100(e)(2),  elevator  door 
open-time  requirement,  and  (5)  MGRAD 
§  1190.130(h)(2)(i),  exterior  door  opening 
force  requirement. 

Most  ANSI  provisions  are  identical  in 
effect  and  intent  with  the  corresponding 
MGRAD  provisions.  Some  provisions 
that  MGRAD  (and  UFAS)  included  in 
the  technical  sections  were  not 
incorporated  in  the  1986  ANSI  because 
they  were  deemed  to  be  more 
appropriately  treated  as  scoping 
requirements.  Those  requirements  are 
proposed  to  be  included  in  the  amended 
§  1190.31,  as  noted  above.  Some  were 
not  incorporated  in  the  1986  ANSI 
standard  because  the  ANSI  committee 
did  not  consider  those  particular 
requirements  to  be  substantiated  by 
research  findings  or  experience 
indicating  superior  benefits  in 
accessibility  or  usability  over  the  then 
current  ANSI  requirements,  or  because 
the  committee  felt  that  the  requirements 
were  not  appropriate  for  a  voluntary 
standard  used  for  private  sector 
construction.  Where  the  ATBCB 
believes  that  the  more  stringent 
requirement  is  of  sufficient  importance 
that  it  should  be  mandated  fur  facilities 
subject  to  the  Architectural  Barriers 
Act — all  of  which  involve  Federal 
funding  for  design,  construction, 
alteration  or  leasing — it  is  proposing 
exceptions  to  the  ANSI  provisions. 
These  exceptions,  which  are  consistent 
with  UFAS,  are; 

(1)  MGRAD  §  119O.100(d)(3)(iv)  and 
(fj(l)[iv)  and  UFAS  4.10.3  and  4.10.12. 
require  elevator  car  control  and  hall  call 
buttons  to  be  either  raised  or  flush. 
ANSI  permits  recessed,  raised,  or  flush 
buttons.  The  1986  ANSI  Committee 
considered  revising  this  provision  to 
prohibit  recessed  buttons  but  did  not  do 
so  because,  whether  recessed,  raised  or 
flush,  mechanically  activated  buttons 
must  be  depressed  in  order  to  be 
activated.  Therefore  such  a  prohibition 
■vould  not  necessarily  be  helpful.  It  was 
Iso  noted  that  recessed  buttons  are 
easier  to  use  for  persons  with  certain 
disabilities  and  prevents  problems  of 
accidental  activation  by  persons  with 
visual  disabilities  who  are  "reading"  the 
panel  by  touch. 

However,  further  study  has  led  the 
ATBCB  to  conclude  that  problems  with 
recessed  buttons  c'e  sufficient  to 
outweigh  these  possible  benefits. 


Persons  with  upper  limb  amputations  or 
any  disability  that  would  require  use  of 
a  fist  or  elbow  to  activate  the  button 
cannot  use  a  recessed  button.  Further, 
the  Hand  Anthropometrics  project  found 
that  persons  with  reaching  limitations 
frequently  use  a  slapping  motion  to 
operate  higher  buttons,  a  motion  that 
would  not  activate  a  recessed  button. 
Since  raised  or  flush  buttons  are  readily 
available,  as  are  new  control  panels 
with  inclined  buttons  that  would  obviate 
the  problem  of  depressing  flush  buttons, 
the  ATBCB  believes  it  is  appropriate  to 
maintain  MGRAD  requirement  as 
currently  in  effect. 

(2)  Paragraphs  4.7.7  Warning  Textures 
and  4.7.12  Uncurbed  Intersections  of 
ANSI  4.7  Curb  Ramps  require  detectable 
warning  surfaces  at  curb  ramps  and 
uncurbed  intersections.  As  discussed 
earlier,  the  ATBCB  does  not  propose  to 
require  detectable  warnings  at  any 
location  and  therefore  is  making  an 
exception  to  these  provisions. 

(3)  MGRAD  §  1190.150(f)(5)(i)  and 
UFAS  4.21.6  permit  the  installation  of  a 
fixed  shower  head  in  lieu  of  a  hand  held 
shower  head  in  unmonitored  facilities 
where  vandalism  is  a  consideration. 
ANSI  provides  advisory  language  to  this 
effect  in  its  Appendix.  Although  the 
ATBCB  proposed  to  adopt  the  ANSI 
Appendix  as  well  as  the  technical 
provisions,  in  order  to  avoid  any 
potential  questions  about  the  validity  of 
the  fixed-shower-head  exception  in 
UFAS,  this  provision  is  specifically 
listed  in  this  rulemaking  as  a  proposed 
exception  to  the  ANSI  technical 
provisions. 

(4)  MGRAD  §  1190.150(f)(7)  and  UFAS 
4.21.7  permit  a  maximum  height  of  Vz 
inch  (13  mm)  for  curbs  in  shower  stalls 
that  are  36  inches  by  36  inches  (915  mm 
by  915  mm).  ANSI  permits  a  4- inch  curb 
height,  the  standard  height  for  curbs  in 
prefabricated  shower  stalls.  Although 
the  ATBCB  recognizes  the  advantages  of 
permitting  use  of  standard  building 
products,  and  although  it  is  believed 
that  a  large  proportion  of  disabled 
individuals  who  independently  transfer 
to  shower  seats  are  able  to  maneuver 
over  the  4-inch  curb,  the  requirement  for 
the  lower  curb  would  be  continued 
because  it  increases  accessibility  for 
people  with  paralysis  of  the  legs  who 
cannot  lift  their  legs  over  a  4-inch  curb 
when  transfeiTing. 

(5)  UFAS  4.30.6  specifies  mounting 
heights  and  locations  for  interior 
signage.  (There  is  no  corresponding 
provision  in  MGRAD  because  all 
signage  requirements  are  reserved.)  This 
requirement  is  not  included  in  ANSI 
provisions  on  signage  that  are  being 
incorporated  by  this  rulemaking.  The 


ATBCB  believes  the  UFAS  requirement 
to  be  appropriate  and  useful  in  assuring 
that  tactile  signage  can  be  located  by 
people  with  impaired  vision.  In  addition 
to  the  ANSI  technical  provisions,  this 
proposal  would  specify  that  such 
signage  be  mounted  between  54  inches 
and  66  inches  above  the  floor  on  the 
latch  side  of  the  door. 

(6)  UFAS  4.33.3  contains  an  exception 
to  the  ANSI  requirements  on  placement 
of  wheelchair  locations  in  assembly 
areas.  This  proposal  would  provide  an 
exception  to  the  ANSI  provisions  to 
incorporate  the  UFAS  provision. 
MGRAD,  UFAS,  and  ANSI  all  require 
dispersal  of  wheelchair  locations 
throughout  the  seating  area.  The 
exception  permits  clustered  wheelchair 
seating  in  bleachers  and  other  areas 
with  sight  lines  requiring  slopes  greater 
than  5  percent,  or  to  permit  equivalent 
positions  on  levels  with  accessible 
egress. 

The  remaining  differences  between 
the  ANSI  and  MGRAD  specifications, 
and  the  ATBCB  determination  on  each, 
are  as  follows: 

(1)  MGRAD  §  1190.50(i)(3)(iv)  permits 
carpet  tile  to  have  a  maximum  combined 
thickness  of  pile,  cushion  and  backing  of 
V2  inch.  The  section  recommends  that 
carpet  meet  this  requirement  but  permits 
carpet  to  have  a  pile  height  up  to  '/i 
inch,  exclusive  of  the  thickness  of  pad  or 
backing.  The  restriction  on  carpet  tile 
thickness  was  incorporated  in  UFAS 
due  to  the  MGRAD  requirement.  The 
1980  ANSI,  in  paragraph  4.5.3,  permits  a 
maximum  pile  height  of  Vi  inch  and  does 
not  distinguish  between  carpet  and 
carpet  tile.  In  developing  the  1986 
standard,  the  ANSI  committee 
considered  the  disparity  between  the 
standards  but  did  not  revise  the  existing 
ANSI  provision  because  committee 
members  did  not  consider  it  appropriate 
to  place  a  different  requirement  on 
carpet  tile  than  on  carpet.  The  ATBCB 
has  reviewed  this  issue  and  concluded 
that  the  difference  in  the  MGRAD 
requirement  and  the  ANSI  requirement 
is  not  significant,  and  further  agrees  that 
there  is  no  evidence  to  support 
continuing  the  different  requirement  for 
carpet  tile  than  for  carpet.  Therefore  the 
ATBCB  proposes  to  incorporate  4.5.3  as 
it  appears  in  ANSI. 

(2)  MGRAD  §  1190.60.  Parking  and 
passenger  loading  zones,  differs  from 
the  corresponding  ANSI  provisions.  4.6 
Parking  Spaces  and  Passenger  Loading 
Zones,  in  the  areas  noted  below.  This 
proposal  would  incorporate  all  of  the 
ANSI  provisions  without  change,  (a) 
MGRAD  1190.60(c)(2)(i)  provides 
advisory  specifications  for  accessible 
van  parking  spaces,  although  such 
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spaces  are  not  required.  UFAS  4.6.3 
incorporates  the  same  specifications  as 
advisory-  standards.  ANSI  refers  the  user 
of  the  A117.1  standard  to  the  appendix 
for  dimensions  for  accessible  van 
spaces.  Since  this  proposal  incorporates 
the  ANSI  appendix  by  reference,  the 
ATBCB  does  not  consider  it  necessary 
to  restate  the  advisory  specifications 
elsewhere  in  MGRAD. 

(b)  MGRAD  §  1190.60(c)(5)  requires 
that  accessible  parking  spaces  and 
access  aisles  have  surface  slopes  not 
exceeding  1:48  in  all  directions.  The 
same  requirement  is  applied  to 
passenger  loading  zones  under 

§  1190.60(d)(3).  UFAS  4.6.3  and  4.6.5 
incorporate  a  similar  requirement.  The 
1986  A.NSI  standard  reviewers 
considered  this  specification,  but  did  not 
incorporate  it  ui  section  4.6.  ANSI  4.3.7 
Slope  (under  4.3  Accessible  Route] 
requires  that  the  cross  slope  of  an 
accessible  route  can  never  exceed  1:50, 
which  is  essentially  the  sa.me  as  the  1:48 
MGRAD  requirement.  Since  ANSI  4.6.3 
slates  that  the  access  aisle  of  a  parking 
space  or  passenger  loading  zone  is  part 
of  the  accessible  route  from  the  space  or 
zone,  the  cross  slope  requirement  clearly 
applies.  It  is  therefore  not  necessary  to 
repeat  the  requirement  in  this  section. 

(c)  MGRAD  5  1190.60(d)(1)  and  UFAS 
4i3.5  require  that  the  access  aisle  at 
accessible  passenger  loading  zones  be  5 
feet  wide,  the  same  width  as  the  access 
aisle  at  accessible  parking  spaces.  ANSI 
4.6.3  requires  a  4-foot-wide  access  aisle. 
Like  other  MGRAD  and  UFAS  differnces 
with  the  1980  ANSI  standard,  this  was 
considered  by  the  ANSI  committee. 

Discussions  with  the  research 
contractor  who  developed  the  original 
ANSI  requirement  indicate  that  the 
difference  in  access  aisle  width  was 
based  on  analysis  of  the  use  of  the 
space.  The  access  aisle  at  a  parking 
space  is  likely  to  be  adjacent  to  another 
parking  space  in  which  a  car  could  be 
parked  close  to  the  boundary.  At  a 
passenger  loading  zone,  on  the  other 
hand,  a  car  can  be  positioned  to  assure 
full  use  of  the  access  aisle  and  there  will 
be  no  adjacent  vehicle  to  maneuver 
around.  Another  consideration  arguing 
for  the  wider  access  aisle  for  parking 
spaces  is  the  possibility  of  a  door  from 
the  adjacent  parked  car  swinging  into 
the  access  aisle.  After  weighing  these 
considerations,  the  ATBCB  has 
determined  that  a  five  foot  wide  access 
aisle  is  adequate  for  loading  zones  and 
there  is  no  overriding  reason  for 
maintaining  a  Federal  requirement  that 
is  different  fi-om  the  ANSI  provision. 

(d)  MGRAD  8  1190.60(e)  and  UFAS 
4.6.6  require  vertical  clearances  of  114 
inches  at  accessible  passenger  loading 
zones  and  along  vehicle  access  routes  to 


such  areas  from  site  entrances.  ANSI 
4.6.3  requires  a  vertical  clearnace  of  108 
inches.  In  considering  this  requirement, 
the  ANSI  Committee  concurred  that  a 
vertical  clearance  specification  was 
appropriate  but  ascertained  that  108 
inches  (9  feet)  was  sufficient  to  provide 
clearance  for  standard  accessible  vans 
and  would  be  consistent  with  standard 
building  practices  on  height  of  entrance 
canopies.  The  ATBCB  does  not  find  the 
6-inch  difference  between  UFAS  and 
MGRAD,  on  the  one  hand,  and  ANSI  on 
the  other  hand,  to  be  significant  in  view 
of  the  finding  that  standard  personal 
vans  can  be  accommodated  with  such  a 
specification  and  therefore  does  not 
propose  to  include  an  exception  on  this 
provision.  However,  the  Board  notes 
that  in  order  for  facilities  to  be 
accessible  to  certain  paratransit 
vehicles  currently  available  from  major 
manufacturers,  vertical  clearances  must 
allow  for  vehicles  as  high  as  125  inches 
(10  ft.  5  inches)  in  height.  Facilities 
where  access  by  paratransit  "minibus" 
vehicles  is  a  concern  should  consider 
the  need  to  provide  the  higher  clearance. 

(3)  MGRAD  §  1190.70,  Ramps  and 
curbs,  provides  at  paragraph  (e).  Curb 
ramps,  that  flared  sides  are  required  if 
any  part  of  a  path  crosses  any  part  of  a 
curb  ramp  not  protected  by  guardrails. 
UFAS  includes  this  requirement  at  4.7.5. 
ANSI  4.7.5  requires  that  curb  ramps 
located  where  pedestrians  must  walk 
across  them  shall  have  flared  sides. 
Since  handrails  or  guardrails  are  not,  in 
fact,  generally  used  nor  desirable  for 
curb  ramps  (where  they  could  impede 
pedestrian  movement),  the  ANSI 
approach  of  requiring  flared  sides  is 
believed  to  be  a  more  satisfactory 
solution  and  is  therefore  proposed  to  be 
incorporated  into  MGRAD  through  this 
amendment. 

(4)  MGRAD  §  1190.90.  Handrails. 
differs  from  the  corresponding  ANSI 
provisions  4.a5,  4.9.4  and  4.26  in  the 
areas  noted  below.  This  proposal  would 
incorporate  all  of  the  ANSI  provisions 
without  change. 

(a)  MCR.\D  §  1190.90,  Handrails. 
requires,  as  did  the  1980  ANSI  standard, 
that  handrails  be  no  more  than  iVi  inch 
in  outside  diameter.  Subsequently,  ANSI 
received  comments  from  industry 
spokesmen  noting  that  pipes  used  for 
handrails  are  generally  designated  by 
inside  diameter  sizes,  and  that  the 
typical  pipe  size  specified  is  the  1  Vj  inch 
pipe  which  has  an  outside  diameter  of 
1.9  inches.  Based  upon  laboratory 
research  conducted  with  104  disabled 
subjects,  the  ATBCB's  Hand 
Anthropometrics  project  has  indicated 
that  an  outside  diameter  of  1.7  inches  is 
optimum  for  handrails  and  recommends 
for  handrails  a  range  from  1.3  to  1.7 


inches  in  outside  diameter.  After 
consideration  of  these  comments  and 
preliminary  information  on  the  ATBCB 
research  findings  which  indicated  1  ''i' 
was  too  restrictive,  the  ANSI  committee 
approved  a  revision  to  .ANSI  4.8.5  and 
ANSI  4.9.4  specifying  that  standard  pipe 
sizes  designated  by  the  industry  as  1 V4 
inch  to  T^  inch  are  acceptable  as 
handrails. 

The  ATBCB  research  report  has 
suggested  1.7  inches  as  the  optimum 
diameter  for  permitting  a  power  grip.  In 
a  power  grip,  the  hand  closes  completely 
around  an  object,  with  thumb  and 
fingers  touching.  However,  the  study 
was  not  conducted  using  handrails  and. 
therefore,  could  not  report  on  whether 
the  power  grip  is  actually  used.  Field 
testing  performed  with  other  devices 
found  that  subjects  sometimes 
performed  quite  differently  than  they 
did  in  abstract  labo.'atory  tests. 
Therefore,  this  proposal  would 
incorporate  the  ANSI  provision  into 
MGRAD.  A  ldrt;er  diameter  is  clearly 
called  for  and  the  research  underlying 
the  1.7  inch  recommendation  is  not 
sufficiently  definitive  to  form  the  basis 
for  a  new  requirement  which  would 
differ  from  any  now  in  effect.  The  Btwrd 
intends  to  review  new  information  on 
this  issue  as  it  becomes  available  for 
consideration  in  future  revisions  of 
MGRAD. 

(h)  MGRAD  §  1190.90,  Handrails. 
includes  in  paragraph  (e)  requirements 
on  load-bearing  capacity  of  handrails 
and  specifies  that  handrails  shall  not 
rotate  within  their  fittings.  UFAS 
incorporated  in  4A5  (for  ramps)  and 
4.9.4  (for  stairs),  the  requirement  that  the 
fixture  not  rotate  within  its  fittings;  it 
did  not  include  load-bearing  capacity. 
The  1986  ANSI  did  not  incorporate  these 
requirements  because  these  were 
deemed  to  be  safety  issues  that  are 
covered  appropriately  by  sections  of 
building  codes  dealing  with  handrail 
safety  requirements,  rather  than  in  the 
context  of  accessibility.  The  ATBCB 
concurs  in  this  determination. 

(c)  MGRAD  i  1190.90,  Handrails,  also 
requires  in  paragraph  (f)  that  ends  of 
handrails  be  returned  smoothly  to  wall. 
floor  or  post.  LTAS  incorporated  this 
requirement  at  4.8.5  (for  rails  at  ramps) 
and  4.9.4  (for  rails  at  stairs).  ANSI  4.9.4 
includes  a  requirement  that  stairway 
handrail  extensions  must  comply  with 
4  4,  Protruding  Objects,  which  would 
provide  the  same  protection  afforded  by 
the  MGRAD  requirement.  In  view  of 
this,  and  since  UFAS  includes  the 
requirement  in  both  sections,  the 
ATBCB  proposes  to  incorporate  .ANSI 
4  8.5  unchanged.  It  is  anticipated  that 
UFAS  will  continue  to  provide  the  more 
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explicit  requirement  in  both  sections 
and  that  A.NSl  will  consider  adopting 
consistrnt  language  at  its  next  revision. 

(5j  MGRAU  §  1190,100,  Elevators, 
contains  five  specifications  that  differ 
somewhat  from  the  ANSI  provisions  in 
4.10.  Elevators.  MGRAD  also  reserves 
the  provision  on  elevator  door  timing  for 
which  A.\S1  provides  a  requirement  at 
4  10  8.  The  ATBCB  proposal  regarding 
one  of  these  provisions  for  elevator  car 
controls  and  hall  call  buttons,  was  noted 
above.  In  addition,  this  proposed 
rulemaking  would  adopt  the  ANSI  4.10.8 
requirement  for  a  three-second  open 
time  for  elevator  doors.  Although  the 
ATBCB  had  originally  adopted  a  five- 
second  open  time  requirement,  it  was 
withdrawn  because  of  serious  concerns 
about  its  effect  on  elevator  operations  in 
high-rise  buildings  (46  PR  397541.  UFAS 
later  adopted,  with  ATBCB  concurrence, 
the  three-second  time  frame.  The 
ATBCB  proposes  to  incorporate  into 
MGR.AD  the  three-second  time  as 
proven  by  experience  to  be  sufficient, 
given  the  requirements  for  door  and 
signal  timing  that  are  part  of  the 
comprehensive  elevator  specifications. 
The  other  differences  are  as  follows: 

(a)  MGRAD  provisions  explicitly 
require  that  objects  mounted  beneath 
lobby  call  buttons  shall  not  project  into 
the  elevator  lobby  more  than  4  inches. 
The  .ANSI  Committee  considered  adding 
this  requiiement  to  4.10  but  determined 
that  the  provisions  of  4.25.  Operating 
Controls  and  Mechanisms,  and  4.4, 
Protruding  Objects,  precluded  such 
placement  and  therefore  an  explicit 
statement  in  4.10  was  redundant.  The 
ATBCB  accepts  this  reasoning,  and 
proposes  to  adopt  the  ANSI  provision. 

lb)  MGRAD  |n90.100(d)(3)(ii) 
requires  that  car  control  buttons  be 
mounted  no  higher  than  48  inches  above 
the  floor,  unless  that  height  causes  a 
substantial  increase  in  cost,  in  which 
case  the  highest  button  may  be  54  inches 
above  the  floor.  The  A.NSI  committee 
considered  this  approach  but  found  the 
cost  consideration  inappropriate  for  a 
technical  specification  and  further 
determined  that  where  the  number  of 
floors  or  other  factors  mandated  higher 
buttons  (up  to  the  54-inch  maximum), 
then  the  elevator  car  should  be  required 
to  permit  side  approach.  The  ATBCB 
agrees  that  this  is  an  appropriate  way  to 
assure  accessibility  of  elevator  controls 
and  therefore  proposes  to  incorporate 
this  provision  into  MGRAD.  The  same 
consideration  applies  to  mounting  height 
of  emergency  communication  equipment 
(ANSI  4.10.14,  MGRAD  119G.100(j)(l)|. 
(c)  MGRAD  1190.100(n(l)(i)  requires 
that  hall  call  buttons  be  mounted  with 
cenlerlines  48  inches  above  the  floor. 
ANSI  4.10.3  specities  a  mounting  height 


of  42  inches.  This  difference  is  not 
considered  significant.  In  addition,  the 
lower  height  specified  by  ANSI  should 
increase  ease  of  access.  Therefore,  the 
ATBCB  proposes  to  accept  the  ANSI 
specifications. 

(6)  MGRAD  §  1190.130(a](3)  states 
that  revolving  doors  and  turnstiles  are 
not  accessible  and  therefore  shall  not  be 
the  only  means  of  access  at  any 
accessible  entrance  or  on  any  accessible 
route,  and  further  requires  that  an 
accessible  door  be  provided  adjacent  to 
the  revolving  door  or  turnstile  and  be 
designed  to  facilitate  the  same  use 
pattern.  The  ANSI  Committee  reviewed 
the  turnstile/revolving  door  issue  and 
found  that  accessible  turnstiles  and 
revolving  doors  are  now  available  on 
the  market.  For  that  reason,  ANSI  4.13.2 
was  revised  in  1986  to  permit  revolving 
doors  or  turnstiles  that  meet  all  the 
requirements  for  accessible  doors,  but  to 
prohibit  inaccessible  turnstiles  or 
revolving  doors  as  the  only  means  of 
passage  at  an  accessible  entrance  or 
along  an  accessible  route.  The  ATBCB 
believes  this  to  be  appropriate  and 
proposes  to  incorporate  this  approach 
into  MGRAD.  Further,  the  additional 
language  in  MGRAD  1190.130(a](3) 
regarding  adjacent  location  and 
equivalent  use  patterns  is  not 
considered  necessary  to  be  included 
here  since  the  ANSI  provision  clearly 
requires  an  accessible  door  at  any 
accessible  entrance.  The  further 
requirement  that  the  adjacent  door  be 
subject  to  the  same  use  patterns  as  the 
inaccessible  revolving  door  or  turnstile 
is  required  by  MGRAD  in  the  definition 
of  "accessible"  at  1190.3,  which  states 
that,  "accessible  elements  and  spaces  of 
a  building  or  facility  including  doors 
provided  adjacent  to  a  turnstile  or  a 
revolving  door,  shall  be  subject  to  the 
same  use  patterns  as  other  elements  and 
spaces  of  the  building  or  facility." 

(7)  MGRAD  §  1190.130(f)  requires  that 
no  door  hardware  be  mounted  higher 
than  48  inches  above  the  fioor.  ANSI 
4.13.9  provides  that  all  door  operating 
hardware  be  mounted  within  the  reach 
ranges  specified  in  4.2.  The  ANSI 
provision  recognizes  that  there  may  be 
door  operating  ha-dware  other  than 
door  opening  devices  [e.g..  special  safety 
locks)  that  may  be  mounted  at  other 
than  standard  doorknob  heights,  and 
would  assure  that  no  such  devices  are 
mounted  outside  acceptable  ranges  for 
lower  as  well  as  higher  reaches.  The 
ATBCB  concurs  that  these  are  valid 
consideration  and  that  the  ANSI 
requirement  is  consistent  with  the  intent 
of  the  MGRAD  provision.  MGRAD  is 
proposed  to  be  amended  accordinglv. 
(8)  MGRAD  §  1190.150(e)(2)(ii)  and 
UFAS  4.17  require  that  toilet  stalls  in 


new  construction  be  60"  wide.  Both 
provisions  include  an  exception  which 
permits  alternate  stall  sizes  with  widths 
of  48'  or  36'  in  alteration  projects  if  it  is 
structurally  impracticable  to  provide  the 
60'  stall.  ANSI  4.17  permits  stalls  of  all 
three  sizes  in  new  construction,  although 
the  60"  stall  is  specified  as  the 
"standard"  stall  and  the  more  narrow 
stalls  are  designated  "alternate  stalls." 
After  careful  review  of  the  issue,  the 
ATBCB  is  proposing  to  adopt  ANSI  and 
permit  the  use  of  the  more  narrow  stalls. 
In  the  public  comment  on  earlier 
MGRAD  rulemakaings  proposing  the 
requirement  for  a  60'  stall,  comments 
were  received  from  Federal  and  state 
agencies  arguing  against  requiring  the 
60"  stall.  In  addition  a  School  of 
Medicine  recommended  that  optional 
sizes  be  allowed.  The  36"  wide  stall  is 
the  most  usable  for  people  with  some 
disabilities  (for  example,  for  crutch  or 
cane  users)  who  need  support  on  both 
sides  when  moving  to  or  rising  from  a 
seated  position.  It  is  also  the  only  stall 
design  that  offers  support  on  either  side 
for  persons  with  the  use  of  only  one  arm. 
The  36"  wide  stall  requires  a  frontal 
transfer  by  wheelchair  users.  It  provides 
sufficient  depth  to  permit  the  stall  door 
to  close  behind  the  wheelchair,  although 
it  will  not  accommodate  some  powered 
wheelchairs  and  three-wheeled  powered 
mobility  aids. 

The  48'  stall  allows  diagonal  transfer 
from  a  wheelchair.  In  the  research  for 
the  1980  ANSI  standard,  it  was  found  to 
be  usable  by  all  subjects  who  could 
transfer. 

The  60"  stall  is  the  only  stall  which 
permits  side  transfer  from  a  wheelchair. 
While  the  ATBCB  continues  to  believe 
the  60"  wide  stall  is  preferable,  it  also 
recognizes  that  there  are  other  factors 
that  may  make  more  narrow  stalls 
preferable  in  some  situations,  and 
therefore  believes  that  it  is  appropriate 
to  permit  alternate  stall  widths.  The 
ATBCB  also  notes  that  stall  sizes 
between  36"  and  48"  may  adequately 
meet  accessibility  needs,  and  believes 
that  alternate  widths  (such  as  the  42" 
width  permitted  by  the  Michigan  Slate 
Code)  would  be  permissible  under  this 
provision.  The  standard  stall  is 
preferred  where  it  is  feasible  to  provide 
the  additional  space.  Because  of  the 
significance  of  this  issue,  and  because 
there  appear  to  be  possible  conflicting 
needs  of  people  with  different 
disabilities,  the  ATBCB  particularly 
invites  comment  on  this  point.  For 
example,  does  the  42"  stall  provide  a 
workable  compromise  for  wheelchair 
users  and  people  with  other  disabilities? 
Does  the  movable  grab  bar,  such  as 
those  frequently  used  in  Europe,  provide 
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a  better  solution?  The  ATBCB  will 
review  these  and  other  approaches 
suggested  by  comments  in  making  the 
final  determination  on  this  issue. 

(9)  MGRAD  5  1190.180(c)  permits 
visual  alarms  with  a  flash  frequency 
"less  !hdn  5  [Hertz]  Hz."  The  ANSf 
standard,  at  4.26.3.  requires  a  flashmg 
frequency  of  approximately  1  Hertz. 
This  revision  was  recommended  to  and 
adopted  by  ANSI  in  order  to  avoid  the 
possibility  of  triggering  seizures  for 
individuals  sensitive  to  rapidly  flashing 
lights.  The  recommendation  was  based 
on  experience  with  visual  alarms  in 
facilities  serving  hearing-impaired 
persons,  which  found  that  flashing 
frequencies  of  approximately  1  Hertz 
were  adequate  to  awaken  or  alert  those 
persons.  The  ATBCBs  Alarms 
Documentation  study  also  found 
evidence  confirming  this  conclusion.  The 
ATBCB  believes  that  this  is  an 
appropriate  requirement,  and  proposes 
to  incorporate  the  ANSI  requirement 
into  MGRAD. 

(10)  MGRAD  §  1190.210  specifies 
requirements  for  telephones.  Equivalent 
requirements  are  provided  in  ANSI 
section  4.29.  The  ANSI  provisions 
include  a  requirement  not  found  in 
MGRAD  for  signage  indicating  the 
location  of  telecommunications  devices 
for  deaf  persons  where  such  equipment 
is  provided.  The  ATBCB  considers  this 
to  be  an  appropriate  requirement  that 
will  benefit  hearing-impaired  people 
without  imposing  a  significant  burden 
on  the  provider,  and  therefore  proposes 
to  incorporate  it  into  MGRAD. 

Subpart  E — Special  Building  or  Facility 
Types  or  Elements. 

The  final  provision  of  this  proposed 
rulemaking  would  complete  the  reserved 
MGRAD  subpart  on  special  building  or 
facility  types — Subpart  E  in  the  current 
MGRAD.  proposed  to  be  redesignated 
Subpart  D.  In  MGRAD  as  currently  in 
effect,  §  1190.2(e)  explains  that  Subpart 
E  is  reserved  for  future  development  of 
minimum  guidelines  and  requirements 
for  special  building  and  facility  types, 
specifically  including  housing.  However, 
in  proposing  to  incorporate  ANSI  by 
reference.  MGRAD  like  UFAS  will  be 
incorporating  dwelling  unit  specifically 
in  the  basic  technical  provisions. 
Therefore  the  ATBCB  proposes  to 
complete  the  reserved  subpart  by 
incorporating  sections  5  through  9  of  the 
UFAS.  These  sections  provide 
specifications  for  restaurants,  cafeterias, 
health  care  facilities,  mercantile 
facilities,  libraries  and  postal  facilities. 
The  ATBCB  participated  with  the 
standard-setting  agencies  in  developing 
these  specifications  and  approved  them 


before  their  publication  as  final 
standards. 

As  need  arises  for  specifications  on 
other  special  building  or  facility  types. 
the  ATBCB  may  issue  additional " 
guidelines  under  this  subpart.  For 
example,  the  ATBCB  organized  a 
working  group  in  access  to  recreational 
facilities  and  funed  the  development  of 
a  paper,  recently  completed,  which 
proposes  recommended  MGRAD 
provisions  for  scoping  and  technical 
specifications  for  a  variety  of 
recreational  facility  types.  These 
recommendations  will  be  considered  for 
future  rulemaking. 

Other  Information 

This  proposed  rule  has  been 
submitted  to  the  Office  of  Management 
and  Budget  and  reviewed  under 
procedures  established  in  Executive 
Order  12291.  This  rule  does  not 
constitute  a  "major  rule"  as  that  term  is 
defined  in  Section  1(b)  of  the  Executive 
Order  12291  on  Federal  Regulations. 
This  rulemaking  would  not  establish 
significant  new  Federal  requirements, 
but  rather  is  adopting  language  used  in 
existing  standards  which  has  the  same 
effect  and  intent  as  the  provisions  being 
replaced.  Where  new  provisions  are 
adopted  to  complete  reser\ed  sections. 
Federal  requirements  in  those  areas 
already  exist  in  the  Uniform  Federal 
Accessibility  Standards,  with  only 
minor  exeptions  which  would  have 
minimal  cost  impact. 

The  ATBCB  has  determined,  as 
required  by  the  National  Environmental 
Policy  Act  of  1969,  42  U.S.C.  4332,  that 
the  proposal  will  not  have  any 
significant  impact  on  the  environment. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b)  (the  Regulatory  Flexibility  Act), 
the  ATBCB  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  36  CFR  Part  1190 

Buildings,  Handicapped,  Leasing, 
Transportation. 

Accordingly,  36  CFR  Part  1190  is 
proposed  to  be  amended  as  set  forth 
below. 

By  vote  of  the  Board  on  May  13. 1987. 

Thomas  E.  Har\ey, 

Chairperson.  Architectural  and 
Transportation  Barriers  Compliance  Board. 

It  is  proposed  that  36  CFR  Part  1190  be 
amended  as  follows: 


PART  1190— MINIMUM  GUIDELINES 
AND  REQUIREMENTS  FOR 
ACCESSIBLE  DESIGN 

1.  The  authority  citation  for  36  CFR 
Part  1190  is  revised  to  read  as  follows; 

Authority:  Section  502(b)  of  the 
Rehabilitation  Act  of  19"3  |29  L'S.C. 
792{b)("l].  as  amended  by  the  Rehabilitation. 
Comprehensive  Services  and  Developmental 

Disabilities  Amendments  of  19~8  (Sec,  119. 
Pub  L  602,  92  Stat,  2982,  and  the 
Rehabilitation  .Act  .Amendments  of  1986  (Pub. 
L  99-506,  100  Stat  1801). 

§1190.2    [Amended] 

2.  Section  1190.2  is  amended  by 
removing  paragraph  (e), 

§1190.3    [Ammded] 

3.  Section  1190  3  is  amended  by: 

(a)  Revising  the  definition  of 
"Adaptability"  to  read: 

•  «         •         •         • 

"Adaptability"  means  the  capability 
of  certain  building  spaces  and  elements, 
such  as  kitchen  counters,  sinks  and  grab 
bars,  to  be  altered  to  added  so  as  to 
accommodate  the  needs  of  persons  with 
and  without  disabilities,  or  to 
accommodate  the  needs  of  persons  with 
different  types  of  degrees  of  disability. 

•  «         •         •         • 

(b)  revising  the  definition  of  "Common 
use  areas"  to  read: 

•  *        *        •        • 

"Common  use"  means  those  interior 
and  exterior  rooms,  spaces  or  elements 
that  are  made  available  for  the  use  of  a 
restricted  group  of  people  (for  example, 
residents  of  an  apartment  building,  the 
occupants  of  an  office  building,  or  the 
guests  of  such  residents  or  occupants). 

•  •        *        •        • 

(c)  Revising  the  definition  of 
"Physically  handicapped  person"  to 
read: 

•  «         •         •        « 

"Physically  handicapped  person  " 
means  an  individual  who  has  a  physical 
impairment,  including  impaired  sensory, 
manual,  or  speaking  abilities,  which 
results  in  a  functional  limitation  in 
access  to  and  use  of  a  building  or 
facility. 

•  •        •        •        • 

(d)  Adding  the  following  definitions: 
(1)  Afier  the  definition  of  "Curb  ramp" 

and  before  the  definition  of  "Egress," 
insert — 

•  *        •        •        • 

"Detectable"  means  perceptible  by 
one  or  more  of  the  senses. 

"Detectable  warning" means  a 
standardized  surface  texture  applied  to 
or  built  into  walking  surfaces  or  other 
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elements  to  warn  visually  impaired 
people  of  hazards  in  the  path  of  travel. 

"Dwelling  unit"  means  a  single  unit  of 
residence  that  provides  a  kitchen  or 
food  preparation  area,  in  addition  to 
rooms  and  spaces  for  living,  bathing, 
sleeping,  and  the  like.  A  single-family 
home  is  a  dwelling  unit,  and  dwelling 
units  are  to  be  found  in  such  housing 
types  as  townhouses  and  apartment 

buildings. 

***** 

(2)  After  the  definition  of  "Guidelines 
and  requirements"  and  before  the 
definition  of  "Operable  part",  insert — 

•  •  •  •  • 

"Housing"  means  a  building,  facihty. 
or  portion  thereof,  excluding  inpatient 
health  care  facilities,  that  contains  one 
or  more  dwelling  units  or  sleeping 
accommodations.  Housing  may  include, 
but  is  not  limited  to.  one-family  and 
two-family  dwellings,  multifamily 
dwellings,  group  homes,  hotels,  motels, 
dormitories,  and  mobile  homes. 

"Marked crossing" means  a 
crosswalk  or  other  identified  path 
intended  for  pedestrian  use  in  crossing  a 
vehicular  way. 

"Multifamily  dwelling" means  any 
building  containing  more  than  two 
dwelling  units. 
•         •         •         *         • 

(3)  After  the  definition  of  "Section  502 
of  the  Rehabilitation  Act"  and  before 
the  definition  of  "Shall."  insert, 

*  •  •  •  • 

"Service  entrance"  means  an  entrance 
intended  primarily  for  delivery  or 
service. 
***** 

(4)  After  the  definition  of  "Site 
improvements"  and  before  the  definition 
of  "Space,"  insert, 

•  •  *  •  • 

"Sleeping  accommodations"  means 
rooms  in  which  people  sleep  (for 
example,  dormitory  and  hotel  or  motel 
guest  rooms). 
•         •         «         *         • 

(e)  removing  the  definition  "Tactile 
warning." 

§§  1190.7  and  1190.8     [Removedl; 

§1190.9    [Redesignated  as  §1190.7] 

4.  Remove  §§1190.7  and  1190.8  and 
redesignate  §  1190.9  as  §  1190.7. 

Subpart  C  [Redesignated  as  Subpart 

Bl 

5.  Redesignate  Subpart  C  as  Subpart 
D. 

§1190.31     IAm«nded] 

6.  Amend  §1190.31  Accessible 
buildings  and  facilities:  New 
contruction.  as  follows: 


(a)  The  introductory  text  is  revised  to 
read: 

Except  as  otherwise  provided  in  this 
part,  all  new  construction  of  buildings 
and  facilities  shall  comply  with  the 
minimum  requirements  set  forth  below, 
and  the  technical  provisions  (designated 
as  Sections  4.2  through  4.32)  of  the 
American  National  Standards  Institute 
(ANSI)  A117.1  (1986)  standard 
incorporated  by  reference  in  Subpart  C, 
Technical  Provisions.  The  citations  in 
the  provisions  which  follow  refer  to  the 
sections  of  the  referenced  standard. 
***** 

(b)  Section  1190.31(a)  is  revised  to 

read;  j 

*         *         •      I  *         * 

(a)  Accessible  route.  At  least  one 
accessible  route  shall  comply  with  ANSI 
4.3,  Accessible  Routes. 

(1)  Required  accessible  route(s)  shall 
connect  an  accessible  building  entrance 
with: 

(i)  Transportation  facilities  located 
within  the  property  line  of  a  given  site, 
including  passenger  loading  zones, 
public  transportation  facilities,  taxi 
stands,  and  parking; 

(ii)  Pub'ic  streets  and  sidewalks; 

(iii)  Oti.er  accessible  buildings, 
facilities,  elements,  and  spaces  that  are 
on  the  same  site;  and 

(iv)  All  accessible  spaces,  rooms,  and 
elements  within  the  building  or  facility. 

(2)  Where  fire  code  provisions  require 
more  than  one  means  of  egress  from  any 
space  or  room,  then  more  than  one 
accessible  means  of  egress  complying 
with  ANSI  4.3.10  shall  be  provided  for 
handicapped  people  and  shall  be 
arranged  so  as  to  be  readily  accessible 
from  all  accessible  rooms  and  spaces. 

«  •  •  *  * 

(c)  Section  1190.31(b)  is  amended  by: 
(1)  removing  "5  1190.60.  Parking  and 
passenger  loading  zones."  wherever  it 
appears  and  inserting  in  lieu  thereof 
"ANSI  4.6  Parking  Spaces  and  Passenger 
Loading  Zones";  and  (2)  removing  the 
reference  to  §  1190.60(c)(2)(a)  in  the  last 
sentence  of  §  1190.31(b)(l)(ii). 

(d)  Section  1190.31(c)  is  amended  by: 
(1)  removing  "§  1190.70,  Ramps  and  curb 
ramps";  and  (2)  inserting  in  lieu  thereof 
"ANSI  4.7  Curb  Ramps  or  ANSI  4.8 
Ramps,  as  appropriate." 

(c)  Section  1190.31(d)  is  amended  by 
removing  "§  1190.80"  and  inserting  in 
lieu  thereof  "ANSI  4.9." 

(f)  Section  1190.31(e)  is  amended  by 
removing  the  lext  which  follows  "as 
required  in"  and  inserting  in  lieu  thereof 
"ANSI  4.8  Ramps  and  ANSI  4.9  Stairs, 
respectively." 

(g)  Section  1190.31(f)  is  amended  by: 
(1)  removing  "§  1190.100"  wherever  it 
appears  and  inserting  in  lieu  thereof 


"ANSI  4.10";  and  (2)  removing  "§  1190.70 
Ramps  and  curb  ramps,  and  §  1190.110, 
Platform  lifts  '  in  paragraph  (f)(2)  and 
inserting  in  lieu  thereof  "ANSI  4.8 
Ramps  and  ANSI  4.11  Platform  Lifts." 

(h)  Section  1190.31(g)  is  amended  by 
removing  "§  1190.100,  Platform  lifts"  and 
inserting  in  lieu  thereof  "ANSI  4.11 
Platform  Lifts,  and  should  facilitate 
unassisted  entry  and  exit  from  the  lift." 

(i)  Section  1190.31(h)  is  amended  by 
removing  "§  1190.120"  whereever  it 
appears  and  inserting  in  lieu  thereof 
"ANSI  4.14." 

(j)  Section  1190.31(1)  is  amended  by: 
(1)  removing  "§  1190.130"  wherever  it 
appears  and  inserting  in  lieu  thereof 
"ANSI  4.13";  and  (2)  removing 
"§  1190.50(h)"  in  paragraph  (i)(3)  and 
inserting  in  lieu  there  of  "ANSI  4.3.10." 

(k)  Section  1190.31(j)  is  amended  by 
removing  "[Reserved]"  and  adding,  "If 
operable  windows  are  provided,  they 
shall  comply  with  ANSI  4.12  Windows." 

(1)  Section  1190.31(k)  is  revised  to  read 
as  follows:  | 

*         *        *        *     '    * 

(k)  Toilet  and  bathing  facilities.  If 
toilet  and  bathing  facilities  are  provided, 
then  each  public  and  and  common  use 
toilet  room  shall  comply  with  ANSI  4.22, 
Toilet  Rooms,  Bathrooms,  Bathing 
Facilities  and  Shower  Rooms.  Other 
toilet  rooms  shall  be  adaptable.  If 
bathing  facilities  are  provided,  then 
each  public  and  common  use  bathing 
facility  shall  comply  with  ANSI  4.22.  In 
each  such  facility  where  any  of  the 
fixtures  and  accessories  specified  in 
ANSI  4.16,  Water  Closets;  4.17,  Toilet 
Stalls;  4.18,  Urinals;  4.19,  Lavatories, 
Sinks  and  Mirrors;  4.20,  Bathtubs;  and 
4.21,  Shower  Stalls,  are  provided,  at 
least  one  accessible  fixture  and 
accessory  of  each  type  provided  shall 
comply  with  the  provisions  in  the 
subsection  applicable  to  that  fixture  or 
accessory.  Bathrooms  in  dwelling  units 
shall  comply  with  ANSI  4.32.4. 
Bathrooms.  For  special  use  situations, 
refer  to  Subpart  E  of  this  Part  1190, 
Special  Building  or  Facility  Types  or 
Elements. 

(m)  Section  1190.31(1)  is  amended  by 
removing  "§  1190.160,  Drinking  fountains 
and  water  coolers,"  and  "§  1190.160  "  the 
other  two  times  it  appears,  and  inserting 
in  lieu  thereof  "ANSI  4.15,  Drinking 
Fountains  and  Water  Coolers,"  and 
"ANSI  4.15,"  respectively. 

(n)  Section  1190.31(m)  is  amended  by 
removing  "§  1190.170,  Controls  and 
operating  mechanisms,"  and  inserting  in 
lieu  thereof  "ANSI  4.25,  Controls  and 
Operating  Mechanisms." 

(o)  Section  1190.31(n)  is  amended  by: 
(1)  removing  "§  1190.180"  and  inserting 
in  lieu  thereof  "ANSI  4.26",  and  (2) 
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adding  at  the  end  of  the  paragraph  the 
following: 

•  *  •         .  . 

*  *   *  In  facilities  with  sleeping 
accommodations,  the  sleeping 
accommodations  shall  have  an  alarm 
system  complying  with  ANSI  4.26.4, 
Auxiliary  Alarms,  Emergency  warning 
systems  in  health  care  facilities  may  be 
modified  to  suit  standard  health  care 
alarm  design  practice. 

(p)  Section  1190.31(o)  is  revised  to 
read: 

*  •         •         .         . 

(o)  Detectable  warnings.  Detectable 
warnings  complying  with  ANSI  4.27.3, 
Tactile  Warnings  on  Doors  to 
Hazardous  Areas,  shall  be  provided  on 
the  hardware  of  all  doors  leading  to 
hazardous  areas.  Such  warnings  shall 
not  be  used  at  emergency  exit  doors. 
Detectable  warnings  are  not  required  at 
locations  other  than  doors  to  hazardous 
areas  by  this  part.  If  detectable 
warnings  are  provided,  the 
specifications  at  ANSI  4.27  may  be  used 
as  guidance. 

Note.— The  ATBCB  has  funded  research  in 
the  area  of  detectable  tactile  surface 
treatments.  The  research  findings  were 
inconclusive  and,  therefore,  recommended  no 
mandatory  requirements  at  this  time. 
Technical  assistance  materials  are  available 
from  ATBCB.  330  C  Street.  SW.  Room  1010- 
2101.  Washington.  DC  20202  (202)  472-2700 
(voice  orlDD). 


(q)  Section  n90.31(p)  is  revised  to 
read  as  follows: 


[pi  Signage.  Signage  shall  comply  with 
ANSI  4.28.  Signage.  Permanent  signage 
that  identifies  rooms  and  spaces  shall 
also  comply  with  ANSI  4.28.4. 

Excpptinn:  The  provisions  of  A.\S!  4.28-4 
are  not  mandatory  for  temporary  information 
on  room  and  space  signage,  such  as  current 
occupant's  name,  provided  the  permanent 
room  or  space  identification  complies  with 
ANSI  4.30.4. 


(r)  Section  1190.31(q)  is  amended  by 
removing  '§  1190.210"  wherever  it 
appears  and  inserting  In  lieu  thereof 
"ANSI4.29."- 

(s)  Section  1190.31(r)  is  amended  by 
removing  "§  1190.220.  Seating,  tables 
and  work  surfaces."  and  inserting  in  lieu 
thereof  "ANSI  4.30.  Seating.  Tables  and 
Work  Surfaces." 

(t)  Section  1190.31(s)  is  amended  bv: 
(1)  removing  "§  1190.230.  Assembly 
areas"  and  "§  1190.230"  and  insertinH  in 
lieu  thereof  "A.N'SI  4  31,  Auditorium  and 
Assembly  Areas"  and  "ANSI  4.31, ' 
respectively;  and  (2)  removing 
"§  1190.50.  Walks,  floors  and  accessible 
routes"  and  inserting  in  lieu  thereof 
"ANSI  4.3.  Accessible  Routes.' 


(u)  Section  1190.31(1)  is  amended  by 
removing  "§  1190.240"  wherever  it 
appears  and  inserting  in  lieu  thereof 
"ANSI  4.23." 

(v)  new  §  ll90.31(u)  is  added  to  read 
as  follows: 

•        ♦        .        . 

(u)  Housing.  Accessible  housing  shall 
(1)  Comply  with  the  requirements  of  this 
§  1190.31  as  it  applies  to  public  use  and 
common  use  areas  and  areas  where 
handicapped  persons  may  be  employed, 
except  as  follows: 

(1)  Elevators:  Where  provided. 
elevators  shali  comply  with  A.NSi  4.10 
Elevators  or  other  accessible  means  of 
vertical  movement  are  not  required  in 
residential  facilities  when: 

(A)  No  accessible  dwelling  units  are 
located  above  or  below  the  accessible 
grade  level;  and 

(B)  At  least  one  of  each  type  of 
common  area  and  amenity  provided  for 
use  of  residents  and  visitors  is  available 
at  the  accesible  grade  level. 

(ii)  Entrances:  Entrances  complving 
with  ANSI  4.14  shall  be  provided  as 
necessary  to  achieve  access  to  and 
egress  from  buildings  and  facilities. 

Excpption:  In  projects  consisting  of  one-to- 
four  family  dwellings  where  accessible 
entrances  would  be  extraordinarily  costly 
due  to  site  conditions  or  local  code 
restrictions,  accessible  entrances  are 
required  only  to  those  buildings  containing 
accessible  dwelling  units. 

(iii)  Common  Areas:  At  least  one  of 
each  type  of  common  area  and  amenity 
in  each  project  shall  be  accessible  and 
shall  be  Icoated  on  an  accessible  route 
to  any  accessible  dwellins  unit 

(2)  Provide  dwelling  units  complying 
with  A.\Si  4.32,  Dwelling  Units,  in 
accordance  with  the  following  table: 


Facjirtjes 


Application 


Hotels.  Motels, 

Boaroing  houses 
Muititamity  housing 

(Apartment 

houses) 

*^ede;aliy 
assisiad 


Federally  owned 

Domiitooe!, 

Ooe  ana  two  family 

(JweWmg 

Federally 
assisted,  rental 


5  pe<ceni  o'  the  total  units   ot  ai  "east 
one.  whichever  is  greater 


5  pefcent  o'  tne  lo'a'  v  ai  leasi  on« 
urw  wfwchever  is  greater  m  profects 
ot  15  or  more  dwetimg  Linits  or  as 
delermtnea  by  the  apprap^aie  Feoe* 
W  agency  toltow^  a  locai  nee-Js 
assessment  conduciec  &y  Kxai  gov 
ernmeni  coOies  O"  stales  u'Oe"  ap 
phcaftie  'egjiations 

5  percent  oi  the  to'.ai  v  ai  least  one 
unit.  wTucheve*  IS  greaier 

5  pefceni  01  t.he  lo'a  O'  ai  leasi  one 
urwt  wtucheve*  is  greater 


5  percerd  o»  Ihe  total,  oi  a'  leas',  o^e 
unit.  whKhevar  Ii  gmater  <n  p-otects 
01  15  or  more  (hvelling  jnns  (y  as 
deterrrvneo  by  the  apo^opnatt  ^e-ter 
U  agency  loiiowing  ■  locai  needs 
assessment  coooucteo  Oy  ioca<  gov 
emment  bodies  Of  stales  unoei  ap- 
plicable regulaDons 


Faolrties 


Aopication 


tc  pe  aete'mine:!  t>>  home  txyye* 


Federally 

assisted 
h.:>meowne' 

Sr^ML 

Fede-ai ,  >»r.ea      5  percem  or  the  lua,    v  a'  *«&•.  Dne 
I      urW-  wtiicherer  a  greater 


(w)  A  new  §  1190.31(v)  is  added  to 
read  as  follows: 
•        •         •         «         « 

(v)  Health  care  facilities.  Accessible 
health  care  facilities  shall: 

I'l)  Comply  With  the  requirements  of 
this  §  1190.31  as  It  applies  to  public  use 
and  common  use  areas  and  areas  where 
handicapped  persons  may  be  employed; 
and 

(2)  Provide  patient  rooms  and  patient 
toilet  rooms  complying  with  Part  6  of  the 
Uniform  Federal  Accessibiht^ 
Standards  (UFAS)  in  accordance  with 
the  following  table: 


Facilities 


Application 


Uy^j  Term  Carp 
Facilities 
(inctuding  SkiSed 
Nursing 
Faculties 
intenriediale 
S«r»  FAcHr',,es 

Bed  S  Care  and   | 

No-'Sing  Homes} 

Ojipatien! 
Faculties 
Hospital 
Genera'  fVpos* 

Hosptat 
Special  Pi;rpose 

Hospital 

iHospitais  trial 

feat 

corvnti-jns  tfai 

affect  mopilityi 


II  least  50  percent  0!  patient  toilets 
and  bedroorns 


AH  patient  toilets  and  t>edroorr». 


A'   least    ^Z   percern 

and  oedroryn^ 
A*  peueni  toiiois  anc  t:«*-)-»-ns 


patrt^^'   u>iwj. 


51190.32    [Amended] 

7.  Section  1190.32.  Accessible 
buildings  and  facilities:  Additions,  is 
amended  as  follows; 

(a)  In  paragraph  (a),  by  removing 

"§  1190.120"  and  inserting  in  lieu  thereof 
"A.\SI  4.14." 

(b)  In  paragraph  (b).  by  removing 

"§  1190.50.  Walks,  floors  and  accessible 
routes."  and  inserting  in  lieu  thereof. 
"ANSI  4  3  Accessible  Route." 

(c)  In  paragraph  (c).  bv  removing 
"§  1190,150.  Toilet  and  bathing 
facilities"  and  inserting  in  lieu  thereof 
"ANSI  4.22.  Toilet  Rooms,  Bathrooms. 
Bathing  Facilities  and  Shower  Rooms." 

(d)  By  removing  paragraph  jf]- 
ii  1 190.33     [Amended] 

8.  Section  1190.33.  Accessible 
buildings  and  ^aahties:  Alterations,  is 
amended  as  follows: 

(a|  In  paragraph  (a)(ll.  by  changing 
the  penod  at  the  end  thereof  to  a 
comma,  and  adding,  "except  as  noted  in 
paragraph  (a)(2)  of  this  section." 

fbl  By  remov:nR  paragraph  {a)(4)  and 
redesignating  jal  (2)  and  (31  as  (a)  (3) 
and  (4)  and  adding  a  new  paragraph 
(a)(2)  as  follows:  (2)  Exceptions  to  the 
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requirements  of  paragraph  (a)(1)  of  this 
section  for  existing  buildings  or  facilities 
are: 

(i)  Stairs.  Full  extension  of  stair 
handrails  shall  not  be  required  in 
alterations  where  such  extensions 
would  be  hazardous  or  impossible  due 
to  plan  configuration. 

(ii)  Elevators. 

(A)  If  a  safety  door  edge  is  provided  in 
existing  automatic  elevators,  then  the 
automatic  door  reopening  devices  may 
be  omitted  (see  ANSI  4.10.6). 

(B)  Where  existing  shaft  or  structural 
elements  prohibit  strict  compliance  with 
ANSI  4.10.9.  then  the  minimum  floor 
area  dimensions  may  be  reduced  by  the 
minimum  amount  necessary,  but  in  no 
case  shall  they  be  less  than  48  in.  by  48 
in.  (1220  mm  by  1220  mm). 

(iii)  Doors. 

(A)  Where  existing  elements  prohibit 
strict  compliance  with  the  clearance 
requirements  of  A.NSI  4.13.5,  a 
projection  of  5/8  in.  (16  mm)  maximum 
will  be  permitted  for  the  latch  side  door 
stop. 

(B)  if  existing  thresholds  measure  3/4 
in.  (19  mm)  high  or  less,  and  are  beveled 
or  modified  to  provide  a  beveled  edge 
on  each  side,  then  they  may  be  retained. 

(iv)  Toilet  rooms.  Where  alterations  to 
existing  facilities  make  strict  compliance 
with  ANSI  4.22  and  4.23  structurally 
impracticable,  the  addition  of  one 
"unisex'"  toilet  per  floor  containing  one 
water  closet  complying  with  ANSI  4.16 
and  one  lavatory  complying  with  ANSI 
4.19.  located  adjacent  to  existing  toilet 
facilities,  will  be  acceptable  in  lieu  of 
making  existing  toilet  facilities  for  each 
sex  accessible. 

(v)  Assembly  areas. 

(A)  In  alterations  where  it  is 
structurally  impracticable  to  disperse 
seating  throughout  the  assembly  area. 
seating  may  be  located  in  collected 
areas  as  structurally  feasible.  Seating 
shall  adjoin  an  accessible  route  that 
also  serves  as  a  means  of  emergency 
egress. 

(B)  In  alterations  where  it  is 
structurally  impracticable  to  alter  all 
performing  areas  to  be  on  an  accessible 
route,  then  at  least  one  of  each  type 
shall  be  made  accessible. 

(c)  In  newly  redesignated  paragraph 
(a)(3),  by  rem'oving  "§  1190.70,  Ramps 
and  curb  ramps;  §  1190.100,  Elevators;  or 
§  1190.110,  Platform  lifts,"  and  inserting 
in  lieu  thereof,  "ANSI  4.8,  Ramps;  4.10, 
Elevators;  or  4.11,  Platform  Lifts." 

(d)  In  paragraph  (c)(1),  by  removing 
"§  1190.50,  Walks,  floors  and  accessible 
routes"  and  inserting  in  lieu  thereof. 

'  ANSI  4.3,  Accessible  Routes." 

(e)  In  paragraph  (c)(2),  by  removing 
"5  1190.120"  and  inserting  in  lieu 
thereof.  "ANSI  4.14." 


(f)  In  paragraph  (c)(3),  by  removing 
"§  1190.150,  Toilet  and  bathing 
facilities"  wherever  if  appears  and 
inserting  in  lieu  thereof,  "ANSI  4.22, 
Toilet  Rooms,  Bathrooms,  Bathing 
Facilities,  and  Shower  Rooms." 

(g)  By  revising  paragraphs  (c)(6)  (i) 
and  (vii)  as  follows: 

(i)  ANSI  4.6,  Parking  Spaces  and 
Passenger  Loading  Zones; 

(ii)  ANSI  4.15,  Drinking  Fountains  and 
Water  Coolers; 

(iii)  ANSI  4.23,  Storage; 

(iv)  ANSI  4.26,  Alarms; 

(v)  ANSI  4.29,  Telephones: 

(vi)  ANSI  4.30,  Seating,  Tables  and 
Work  Surfaces: 

(vii)  ANSI  4.31,  Auditorium  and 
Assembly  Areas. 

Subpart  0  [Redesignated  as  Subpart 

C] 

9.  Subpart  D — Technical  Provisions  is 
amended  by  redesignating  it  as  Subpart 
C  and  by  revising  it  to  read: 

Subpart  C— Technical  Provisions 

St>c. 

1190.40  Technical  specifications. 

1190.50  Exceptions. 

Subpart  C— Technical  Provisions 

§  1190.40    Technical  specifications. 

Features,  elements  and  spaces 
required  to  be  accessible  by  §§  1190.31, 
1190.32,  or  1190.33  shall  meet  the 
technical  requirements  specified  in  the 
provisions  of  sections  4.2  through  4.32  of 
A.NSI  A117. 1-1986,  "American  National 
Standard  for  Buildings  and  Facilities — 
Providing  Accessibility  and  Usability  for 
Physically  Handicapped  People,"  which 
is  incorporated  herein  by  reference, 
except  as  amended  in  the  section  which 
follows.  This  standard  is  published  by 
the  American  National  Standards 
Institute.  Inc.,  1430  Broadway,  New 
York,  New  York  10018.  Copies  may  be 
ordered  from  the  Institute  at  that 
address. 

§1190.50     Exceptions. 

(a)  Under  ANSI  4.10,  Elevators,  the 
following; 

(1)  Hall  call  buttons  provided  under 
ANSI  4.10.3  shall  be  raised  or  flush. 

(2)  Buttons  on  elevator  control  panels 
provided  under  ANSI  4.10.12(1)  Buttons, 
shall  be  raised  or  flush. 

(b)  Under  ANSI  4.7,  Curb  Ramps, 
paragraph  4.7.7,  Warning  Textures,  and 
4.7.12,  Uncurbed  Intersections,  shall  not 
apply. 

(c)  Under  ANSI  4.21,  Shower  Stalls, 
•  the  following; 

(1)  Under  ANSI  4.1.6,  Shower  Unit, 
installation  of  a  fixed  shower  head  may 
be  permitted  in  lieu  of  an  adjustable- 


height  or  hand-held  shower  head  in 
unmonitored  facilities  where  vandalism 
is  a  concern;  and 

(2)  Curbs  provided  under  ANSI  4.21.7. 
Curbs,  in  shower  stalls  that  are  36  in  by 
36  in  (915  mm  by  915  mm)  shall  have  a 
maximum  height  of  Vi  in  (13  mm). 

(d)  ANSI  4.28,  Signage,  is  amended  to 
require  that  interior  tactile  signage 
identifying  rooms  and  spaces  be  located 
alongside  the  door  on  the  latch  side  and 
be  mounted  at  a  height  between  54  in 
and  66  in  (1370  mm  and  1675  mm)  above 
the  finished  floor. 

(e)  Under  ANSI  4.31,  Auditorium  and 
Assembly  Areas,  paragraph  4.31.3, 
Placement  of  Wheelchair  Locations,  is 
amended  to  allow  accessible  viewing 
positions  to  be  clustered  in  bleachers, 
balconies  and  other  areas  that  have 
sight  lines  requiring  slopes  greater  than 
5  percent,  or  to  permit  equivalent 
accessible  viewing  positions  to  be 
located  on  levels  having  accessible 
egress. 

Subpart  E  [Redesignated  as  Subpart 
Dl 

10.  Subpart  E — Special  Building  or 
Facility  Types  or  Elements  is 
redesignated  as  Subpart  D  and  §  1190.60 
is  added  to  read  as  follows; 

§  1 190.60    Special  buildlrig  or  facility  types. 

The  requirements  specified  in  the 
Uniform  Federal  Accessibility 
Standards  (UFAS)  in  Section  5, 
Restaurants  and  Cafeterias;  6.  Health 
Care;  7,  Mercantile;  8,  Libraries:  and  9, 
Postal  Facilities,  are  deemed  to  satisfy 
minimum  guidelines  and  requirements  of 
the  ATBCB  for  accessibility  standards 
for  those  building  and  facility  types. 

(FR  Doc.  87-21222  Filed  9-15-87;  8:45  am] 
BILLING  CODE  6820-BP-*! 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Threatened 
Status  for  Quercus  hinckleyl  (Hinckley 
Oak) 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Service  proposes  to 
determine  that  a  plant,  Quercus 
hinckleyi  (Hinckley  oak),  is  a  threatened 
species.  Hinckley  oak  is  knovra  from 
three  documented  localities  in  Presidio 
County,  western  Texas.  Each  population 
contains  fewer  than  60  individuals. 
These  small  populations  are  threatened 
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by  road  improvements,  taking,  and 
introduction  of  exotic  game  into  the 
habitat.  A  final  determination  that 
Quercus  hinckleyi  is  threatened  will 
implement  the  full  protection  provided 
by  the  Endangered  Species  Act  of  1973 
(Act),  as  amended.  The  Service  seeks 
data  and  comments  from  the  public  on 
this  proposal. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  November 
16, 1987.  Public  hearing  requests  must  be 
received  by  November  2,  1987. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Regional  Director,  U.S.  Fish  and 
Wildlife  Service,  P.O.  Box  1306, 
Albuquerque,  New  Mexico  87103. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Service's  Regional 
Endangered  Species  Office,  500  Gold 
Avenue  SW.,  Room  4000.  Albuquerque, 
New  Mexico. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sue  Rutman.  Endangered  Species 
Botanist.  Albuquerque,  New  Mexico 
(see  ADDRESSES  above)  (505/766-3972  or 
FTS  474-3972). 

SUPPLEMENTARY  INFORMATION: 

Background 

Quercus  hinckleyi.  a  verj'  localized 
member  of  the  oak  family  (Fagaceae).  is 
a  unique  component  of  the  middle 
elevation  Chihuahuan  Desert  vegetation. 
This  small  oak  occurs  at  three  localities 
in  Presidio  County,  western  Texas. 
Hinckley  oak  is  readily  identified  at  a 
distance  because  the  grey-green  leaves 
lend  a  smokey  appearance  to  the 
intricately  branched  plants.  Hinckley 
oaks  reach  a  maximum  height  of  4  feet 
(1.2  meters).  Plants  can  occur  as  smgle 
stems  or  as  clonal  groups  that  form 
dense  thickets.  The  small,  glabrous, 
holly-like  (spinescent)  leaves  persist  for 
more  than  one  season.  Acorns  are 
produced  annually,  occur  singly  or 
paired  on  the  branches,  and  mature  in 
the  fall. 

Hinckley  oak  is  restricted  to  dry 
limestone  slopes  between  3,500  and 
4.500  feet  (1100-1400  meters)  in 
elevation.  The  surrounding  desertscrub 
community  is  dominated  by  Agave 
lecheguilla  (lecheguilia).  Acacia 
constricta  (whitethorn  acacia),  and 
Parthenium  incanum  (mariola).  The  area 
received  about  8-12  inches  (20-30  cm)  of 
rain  per  year,  and  has  a  frost-free 
season  of  260  days. 

The  type  specimen  of  Hinckley  oak 
was  collected  by  Dr.  C.H.  Muller  and  Dr. 
L.C.  Hinckley  near  Solitario  Peak  in 
1950.  Dr.  Muller  (1951)  subsequently 
named  the  species  in  honor  of  his 


colleague.  Dr.  Hinckley.  In  1958,  Dr.  M.C. 
Johnson  collected  a  specimen  at  the  type 
locality  (number  3460.  deposited  at 
University  of  Texas  at  Austin)  and 
noted  that  150  plants  occurred  there. 
The  same  site  presently  contains  about 
60  plants  (Miller  and  Powell  1982).  The 
second  population  was  discovered  in 
1984  by  Mr.  Jeff  Clark,  a  former  graduate 
student  at  Sul  Ross  University.  This 
population  is  located  directly  west  of 
Solitario  Peak  on  the  last  ridge  above 
Fresno  Creek.  The  third  locality, 
discovered  on  the  west  side  of  Shafter 
by  Dr.  M.  Powell  in  1975.  contains  30-^M) 
plants  (Miller  and  Powell  1982).  Two 
other  sites  in  the  Shafter  area,  one  0.5 
mile  (0.8  km)  east  and  the  other  3  miles 
(4.8  km)  south  of  Shafter,  have  not  been 
relocated,  although  the  area  has  been 
searched  intensively  by  Dr.  A.M.  Powell 
of  Sul  Ross  University.  The  three  known 
populations  occur  on  privately  owned 
land.  Searches  have  been  conducted  but 
no  populations  of  Quercus  hinckleyi 
have  been  found  in  the  neighboring 
Mexican  State  of  Coahuila  (Muller  1951). 

Mr.  Mike  Fleming  of  Big  Bend 
National  Park  has  speculated  that 
Hinckley  oak  may  occur  within  the  Park 
in  the  Dead  Horse  Mountains  (pers. 
comm.,  1986).  Although  no  occurrences 
of  Hinckley  oak  in  the  Dead  Horse 
Mountains  have  been  documented. 
Fleming's  belief  is  supported  by  the 
presence  of  suitable  habitat  and 
evidence  that  Hinckley  oak  was  more 
widely  distributed  in  southwestern 
Texas  prior  to  the  area's  desertification 
about  8,000  years  ago  (Van  Devender  et. 
al.  1978).  The  warming  and  dr\ing  trend 
probably  precipitated  the  decline  of 
Hinckley  oak.  and  may  explain  the 
species'  present  limited  distribution. 
However,  the  natural  decline  of 
Hinckley  oak  is  being  artifically 
accelerated  by  man-caused  threats. 

Federal  action  involving  this  species 
began  with  section  12  of  the  Endangered 
Species  Act  (Act)  of  1973  (16  U.S.C.  1531 
et  seq.].  which  directed  the  Secretary  of 
the  Smithsonian  Institution  to  prepare  a 
report  on  those  plants  considered  to  be 
endangered,  th.'-eatened,  or  extinct.  This 
report,  designated  as  House  Document 
No.  94-51.  was  presented  to  Congress  on 
January  9.  1975.  On  July  1,  1975.  the 
Service  published  a  notice  in  the  Federal 
Register  (40  FR  27823)  of  its  acceptance 
of  this  report  as  a  petition  within  the 
context  of  section  4(c)(2),  now  section 
4(b)(3)(A),  of  the  Act  and  of  its  intention 
thereby  to  review  the  status  of  those 
plants.  On  June  16, 1976,  the  Service 
published  a  proposed  rule  in  the  Federal 
Register  (41  FR  24523)  to  determine 
approximately  1.700  vascular  plant 
species  to  be  endangered  species 
pursuant  to  section  4  of  the  Act.  This  list 


of  1.700  plant  species  was  assembed  on 
the  basis  of  comments  and  data 
received  by  the  Smithson  an  Institution 
and  the  Ser\  ice  in  response  to  House 
Document  94-51  and  the  July  1,  1975, 
Federal  Register  (40  FR  2-8i3).  Quercus 
hinckleyi  was  included  in  the  July  1. 

1975.  notice  of  review  and  the  June  16. 

1976.  proposal.  General  com.ments 
received  in  relation  to  the  1976  proposal 
were  summarized  in  the  April  26.  1978. 
Federal  Register  (43  FR  17909) 

The  Endangered  Species  Act 
Amendments  of  1978  required  that  all 
proposals  over  2  years  old  be 
withdrawn.  A  one-year  grace  period 
was  given  to  proposals  already  over  2 
years  old.  In  the  December  10,  1979. 
Federal  Register  (44  FR  70796),  the 
Ser\  ice  published  a  notice  of 
withdrawal  of  the  June  16,  1976. 
proposal,  along  with  4  other  proposals 
that  had  expired.  On  December  15. 1980 
(45  FR  82480),  and  September  27.  1985 
(50  FR  39526).  the  Service  published 
updated  notices  reviewing  the  native 
plants  being  considered  for 
classification  as  threatened  or 
endangered.  Quercus  hinckleyi  was 
included  in  these  notices  as  a  category  1 
species.  Category  1  comprises  taxa  for 
which  the  Service  has  sufficient 
biological  information  to  support 
proposing  them  as  endangered  or 
threatened. 

Section  4(b)(3)(B)  of  the  Act.  as 
amended  in  1982.  requires  the  Secretarj' 
to  make  findings  on  certain  pending 
petitions  within  one  year  of  their  receipt. 
Section  2(b)(1)  of  the  .^ct's  Amendments 
of  1982  further  requires  that  all  petitions 
pending  on  October  12. 1982,  be  treated 
as  having  been  newly  submitted  on  that 
date.  Because  the  1980  notice  of  review 
was  accepted  as  a  petition,  all  of  the 
taxa  contained  in  the  notice,  including 
Quercus  hinckleyi.  were  treated  as 
being  newly  petitioned  on  October  12, 
1982.  On  October  13, 1983,  and  on  or 
about  that  date  every  year  thereafter 
(the  latest  was  October  10,  1986).  the 
Service  made  one-year  findings  that  the 
petition  to  list  Quercus  hinckleyi  was 
warranted  but  precluded  by  other  listing 
actions  of  higher  priority.  Biological 
data,  supplied  by  Miller  and  Powell 
(1982).  fully  support  a  listing  of  Quercus 
hinckleyi  as  threatened.  The  present 
proposal  is  based  primarily  on  Miller 
and  Powell's  biological  data,  and 
constitutes  the  final  finding  requirement 
of  section  4(b)(3)(B)  of  the  Act  for  the 
petition  on  this  species. 

Summary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  Act  and 
regulations  (50  CFR  Pari  424) 
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promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  Lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  Tive  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  Querais  hinckleyi  Muller 
(Hinckley  oak)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  In  1986,  Texas 
highway  67  was  expanded  and  the  road 
is  now  close  to  the  Hinckley  oak 
population  at  Shafter  (Poole,  Texas 
Natural  Heritage  Program  Biologist, 
pers.  comm.,  1986).  Further  expansion  or 
a  realignment  of  the  highway  may 
eliminate  all  or  part  of  the  population. 

A  potential  threat  to  the  two 
populations  near  Solitario  Peak  is  the 
planned  development  of  the  area  as  an 
exotic  game  ranch.  Introduced  mammals 
may  degrade  the  habitat  by  trampling 
soil  and  plants,  and  both  introduced 
birds  and  mammals  may  eat  the  acorns, 
stems,  or  leaves  of  Hinckley  oaks. 

B.  Overutilizatjon  fur  commercial, 
recreational,  scientific,  or  educational 
purposes.  The  attractive  Hinckley  oak  is 
currently  bemg  propagated  and 
developed  as  a  cultivar  by  the  Texas 
A&M  University  Agricultural  Extension 
Service  (Miller  and  Powell  1982). 
Hinckley  oak  is  easily  propagated  from 
acorns  or  from  young  shoots.  The 
demand  for  acorns  by  people  wishing  to 
cultivate  the  plant  may  reduce  the 
potential  number  of  recruits  to  the 
native  populations.  However,  the  actual 
impact  of  acorn  collecting  is  unknown. 

C.  Disease  or  predation.  Native  deer, 
small  mammals,  and  birds  eat  the 
acrons  of  Hinckley  oak.  This  form  of 
predation  has  an  unknown  impact  on 
Hinckley  oak  populations.  As  mentioned 
in  Factor  A.  the  introduction  of  non- 
native  uiammal  and  bird  predators 
remains  a  potential  threat.  Hinckley 
oaks  have  no  apparent  disease 
problems. 

D.  Thi''  inadequacy  of  existing 
regulaUKv  .mechanisms.  Hinckley  oak  is 
not  currently  protected  by  any  Federal 
or  State  law. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
scarcity  (fewer  than  2{X)  plants)  of 
Hinckley  oak,  its  limited  distribution, 
and  its  widely  separated  populations 
make  this  species  vulnerable  to  both 
natural  ard  man-caused  threats.  Any 
further  reduction  in  plant  numbers  could 
reduct  the  reproductive  capabilities  and 
genetic  potential  of  the  species. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 


present,  and  future  threats  faced  by  this 
species  in  determining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Quercus 
hinckleyi  as  threatened.  This  action 
seems  appropriate  because,  although 
this  species  has  a  small  population  size 
and  limited  distribution,  it  has  good 
recovery  potential  and,  at  the  present 
rate  of  decline,  the  danger  of  extinction 
does  not  appear  to  be  in  the  forseeable 
future.  For  the  reasons  given  below,  no 
critical  habitat  has  been  proposed  for 
this  species.     I 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as 
aamended,  requires  that  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
any  habitat  of  a  species  that  is 
considered  to  be  critical  habitat  at  the 
tim.e  the  species  is  determined  to  be 
endagered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  prudent  for  this  species  at  this 
time.  As  discussed  under  Factor  B  in  the 
"Summary  of  Factors  Affecting  the 
Species,  "Quercus  hinckleyi  is 
threatened  by  taking,  an  activity 
difficult  to  control  and  not  regulated  by 
the  Endangered  Species  Act  with 
respect  to  plants,  except  for  a 
prohibition  against  removal  and 
reduction  to  possession  of  endangered 
plants  from  lands  under  Federal 
jurisdiction.  Publication  of  critical 
habitat  descriptions  would  make  this 
species  even  more  vulnerable  and 
increase  enforcement  problems.  All 
involved  parties  and  landowners  will  be 
notified  of  the  location  and  importance 
of  protecting  Hinckley  oak  habitat. 
Protection  of  this  species'  habitat  will  be 
addressed  through  the  recovery  process 
and  through  the  section  7  jeopardy 
standard.  No  net  benefit  for  the 
conservation  of  this  species  would 
accrue  from  designating  critical  habitat. 
Therefore,  it  would  not  be  prudent  to 
determine  critical  habitat  for  Quercus 
hinckleyi  at  this  time. 

Potential  Recovery  Actions 

Potential  recovery  actions  include 
collection  of  acorns  to  produce  plants 
for  reintroduction  into  suitable  habitat, 
property  protection,  coordination  with 
the  Texas  Highway  Department  and 
coordination  with  private  organizations 
and  both  private  landowners  to  develop 
appropriate  conservation  and 
management  measures. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition. 
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recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  listing.  Some  actions 
may  be  undertaken  prior  to  listing.  See 
Potential  Recovery  Actions  above.  The 
protection  required  for  Federal  agencies 
and  the  prohibitions  against  taking  are 
discussed,  in  part  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  informally  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in  destruction 
or  adverse  modification  of  proposed 
critical  habitat.  If  a  species  is  listed 
subsequently,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service.  The  only  anticipated 
Federal  project  involving  Quercus 
hinckleyi  is  the  possible  funding  by  the 
Federal  Highway  Administration  of  any 
maintenance  and  widening  activities  for 
Texas  highway  67  in  this  part  of  Presidio 
County. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.17  and 
17.72  set  forth  a  series  of  general  trade 
prohibitions  and  exceptions  that  apply 
to  all  threatened  plants.  All  trade 
prohibitions  of  section  9(a)(2)  of  the  Act. 
implemented  by  50  CFR  17.71,  apply, 
these  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export  any  threatened  plant, 
transport  it  in  interstate  or  foreign 
commerce  in  the  course  of  a  commerical 
activity,  sell  or  offer  it  for  sale  in 
interstate  or  foreign  commerce,  or 
remove  it  from  areas  under  Federal 
jurisdiction  and  reduce  it  to  possession. 
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Seeds  from  cultivated  specimens  of 
threatened  plant  species  are  exempt 
from  these  prohibitions  provided  that  a 
statement  of  "cultivated  origin"  appears 
on  their  containers.  Certain  exceptions 
can  apply  to  agents  of  the  Service  and 
State  conseration  agencies.  The  Act  and 
50  CFR  17.72  also  provide  for  the 
issuance  of  permits  to  carry  out 
otherwise  prohibited  activities  involving 
threatened  species  under  certain 
circumstances.  It  is  anticipated  that  few 
trade  permits  would  ever  be  sought  or 
issued  because  Q.  hinckelyi  is  not 
common  in  cultivation  or  in  the  wild. 
Requests  for  copies  of  the  regulations  on 
plants  and  inquiries  regarding  them  may 
be  addressed  to  the  Federal  Wildlife 
Permit  Office,  U.S.  Fish  and  Wildlife 
Service,  Washington,  DC  20240  (703/ 
235-1903). 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  any  comments  or 
suggestions  from  the  public,  other 
concerned  government  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  any 
aspect  of  this  proposal  are  hereby 
solicited.  Comments  are  particularly 
sought  concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof]  to  Hinckley  oak; 

(2)  The  location  of  any  additional 
populations  of  Hinckley  oak  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act; 


(3)  Additional  information  concerning 
the  range  and  distribution  of  Hinckley 
oak;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  Hinckley  oak. 

Final  promulgation  of  the  regulation 
an  Hinckley  oak  will  take  into 
consideration  the  comments  and  an\ 
additional  information  received  by  the 
Service,  and  such  communications  ma\ 
lead  to  adoption  of  a  final  regulation 
that  differs  from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  filed  within 
45  days  of  the  date  of  the  proposal.  Such 
requests  must  be  made  in  writing  and 
addressed  to  the  Regional  Director  (see 
ADDRESSES  section]. 

National  Elnvironmenlal  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969.  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973.  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25,  1983  (48  FR  49244). 
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.\uthor 

The  primary  author  of  this  proposed 

rule  is  Sue  Rutman,  Endangered  Species 
Botanist.  U,S  Fish  and  Wildlife  Service. 
PC,  Box  1306,  Albuquerque.  New 
Mexico  S-IOS  (505,'-66-39"2  or  FTS  4-4- 
3972). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals,  Plants 
(agriculture). 

Proposed  Regulations  Promulgation 

Accordingly,  it  is  hereby  proposed  to 
amend  Part  17,  Subchapter  B  of  Chapter 
I,  Title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

PART  17— {AMENDED] 

1,  The  authority  citation  for  Par!  1" 
continues  to  read  as  follows: 

.Authority:  Pub  L  93-205,  8"  Stat  884   Pub 
L,  94-359.  90  Stat.  911:  Pub  L  95-632,  92  Stat 
3751:  Pub  L  96-159.  93  Stat  1225,  Pub  L  9"- 
304.  96  Stat.  1411  (16  USC  1531  el  sei,--].  P-ub, 
L  99-625.  100  Stat  3500  (1986),  unless 
otherwise  noted. 

2.  It  IS  proposed  to  amend  §  17.12(h) 
by  adding  the  following,  in  alphabetical 
order  under  the  family  Fagaceae.  to  the 
List  of  Endangered  and  Threatened 
Plants: 


§71.12 
pSants. 

(h)* 


Endangered  and  ttireatened 


ip6C*6S 


Soenirfic  name 


CorrvTKyi  nafne 


Hislonc  range 


Status 


Wher  listed 


Cntical 
rutxial 


Speciai 

rule* 


Fagaceae — Oak  tamiiy 
Oue^njs  nmckiey 


Hpockley  oak        ..„ _ _ U.S.A.  (TX).. 


Dated:  August  26.  IQS", 
Susan  Recce, 

Acf.r.g  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 
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This  section   of   the   FEDERAL   REGISTER 
contains  documents  ottief  than   rules  or 
proposed   rules  that  are   applicable  to   the 
public.   Notices   of   hearings  and 
investigations,   committee   meetings,   agency 
decisions  and   oilings,   detegations  of 
authonty,   filing   of   petitions   and 
applications  and   agency  statements  of 
organization  and  functions  are  examples 
of   documents   appearing   in   this   section. 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

September  11, 1987. 

The  Department  of  Agriculture  has 
submitted  to  0MB  for  review  the 
following  proposals  for  the  collection  of 
mform.dtion  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(s).  if 
applicable:  (4)  How  often  the 
information  is  requested:  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7] 
.•\n  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
An  indication  of  whether  section  3504(h) 
of  P.L.  96-511  applies;  (9)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer. 
L'SD.A,  OIRM,  Room  404-W  Admin. 
Bidg.,  Washington.  DC  20250.  (202)  447- 
2118. 

Comments  on  any  of  the  items  listed 
should  be  submitted  directly  to:  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington.  DC  20593,  Attn:  Desk 
Office  for  USDA. 

If  you  anticipate  commenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  from  doing  so 
promptly,  you  should  advise  the  0MB 
Desk  Office  of  your  intent  as  early  as 
possible. 


Revision         ! 

•  National  Agricultural  Statistics 

Service 
Farm  Costs  and  Returns  Survey 
Annually 
Farms:  44.550  responses;  21,200  hours; 

not  applicable  under  3504(h) 
Larry  Gambell  (202)  447-7737 
Larry  K.  Roberson, 

Acting  Departmental  Clearance  Officer. 
[FR  Doc.  87-21376  Filed  9-15-87;  8.45  am] 

BILLING  COOE  M10-01-M 


Office  of  the  Secretary 

Illinois  Forestry  Development 
Program;  Determination  of  Primary 
Purpose  of  Program  Payments  for 
Consideration  as  Excludable  From 
Income  Under  Section  126  of  the 
Internal  Revenue  Code  of  1954,  as 
Amended 

agency:  Office  of  the  Secretary,  USDA. 
action:  Notice  of  determination. 

summary:  The  Secretary  of  Agriculture 
has  determined  that  payments  made  to 
landowners  under  the  Illinois  Forestry 
Development  Program  are  made 
primarily  for  the  purpose  of  improving 
forests.  This  determination,  which  is 
made  in  accordance  with  section  126  of 
the  Internal  Revenue  Code  of  1954,  as 
amended,  and  the  provisions  of  7  CFR 
Part  14,  permits  recipients  of  these 
payments  to  exclude  some  or  all  of  them 
from  gross  income  for  Federal  income 
tax  purposes  if  certain  other  conditions 
are  met. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  A.  Dorrell,  Director, 
Cooperative  Forestry,  Forest  Service, 
USDA,  P.O.  Box  2417,  Washington,  DC 
20013.  (703)  235-2212. 
SUPPLEMENTARY  INFORMATION:  Section 
126  of  the  Internal  Revenue  Code  of 
1954,  as  added  by  the  Revenue  Act  of 
1978  and  amended  by  the  Technical 
Corrections  Act  of  1979,  provides  that 
certain  payments  made  under  State 
programs  may  be  eligible  for  exclusion 
from  gross  income  if  certain 
determinations  are  made.  The  Secretary 
of  Agriculture  must  determine  whether 
payments  made  under  a  State  program, 
as  described  in  section  126(a)(10),  are 
"made  primarily  for  the  purpose  of 
conserving  soil  and  water  resources, 
protecting  or  restoring  the  environment, 
improving  forests,  or  providing  a  habitat 


for  wildlife."  In  making  this 
determination,  the  Secretary  of 
Agriculture  must  evaluate  each  program 
according  to  criteria  set  forth  in  7  CFR 
Part  14. 

One  such  program  carried  out  by  the 
state  of  Illinois  (i.e.,  the  Illinois  Forestry 
Development  Program)  is  authorized  by 
the  Illinois  Forestry  Development  Act 
(111.  Ann.  Stat.  ch.  96  1/2,  pars.  9101 
through  9107)  (Smith-Hurd  1983).  This 
program  is  designed  to  provide  technical 
and  financial  assistance  to  private 
landowners  to  increase  the  supply  of 
timber  from  private  forest  lands.  The 
program  is  administered  by  the  state  of 
Illinois  Department  of  Conservation 
through  its  Division  of  Forest  Resources 
and  Natural  Heritage.  An  eligible  entity 
is  any  private  timber  grower  who  owns 
or  operates  at  least  five  contiguous 
acres  of  land  in  the  State  on  which 
timber  is  produced. 

Cost-share  payments  are  made  under 
the  program  for  the  satisfactory 
installation  of  forestry  practices 
developed  to  accomplish  one  or  more  of 
the  following; 

(a)  Reforestation  of  land  suitable  for 
growing  timber,  including  protection 
from  fire  and  domestic  livestock, 

(b)  Timber  stand  improvement. 
Eligible  practices  for  which  cost-share 

assistance  is  made  available  under  the 
program  are:  site  preparation  for 
planting  or  natural  regeneration,  tree 
planting,  vegetation  control,  timber 
stand  improvement  (including  pruning), 
fire  breaks,  and  protection  from 
domestic  livestock  which  includes 
fencing. 

Cost  share  payments  under  the 
program  can  be  made  in  an  amount  that 
does  not  exceed:  (1)  40  percent  of  the 
total  cost  of  the  forestry  management 
practices  for  such  practices  approved  to 
be  funded  from  monies  appropriated  for 
this  purpose  for  fiscal  year  1986;  (2)  60 
percent  of  the  total  cost  of  the  forestry 
management  practices  for  such  practices 
approved  to  be  funded  from  monies 
appropriated  for  this  purpose  for  fiscal 
year  1987;  and  (3)  80  percent  of  the  total 
cost  of  the  forestry  management 
practices  for  such  practices  approved  to 
be  funded  from  monies  appropriated  for 
this  purpose  for  subsequent  fiscal  years. 
Cost  share  funds  shall  be  paid  from 
monies  appropriated  to  the  Department 
by  the  General  Assembly  for  that 
purpose  from  the  Illinois  Forestry 
Development  Fund  or  any  other  fund  in 
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the  State  Treasury.  The  maximum 
payment  per  participant  per  year  is 
$1,000.  A  practice  caimo<  be  repeated  on 
the  same  land  within  a  10  year  period 
and  a  practice  must  be  effective  for  a 
minimum  of  10  years.  Property  upon 
which  cost-share  practices  are  installed 
must  be  protected  from  destructive  fires 
and  animal  grazing. 

The  authorizing  legislation, 
regulations,  and  operating  procedures 
for  the  Forestry  Development  Program  of 
the  state  of  Illinois  have  been  carefully 
examined  using  the  criteria  set  forth  in  7 
CFR  Part  14.  The  Department  has 
concluded  that  payments  made  under 
this  forestry  cost-sharing  program  are 
made  to  provide  financial  assistance  to 
agricultural  landowmers  in  carrying  out 
forest  improvement  practices.  A 
"Record  of  Decision,  Illinois  Forestry 
Development  Program:  Primary  Purpose 
Determination  for  Federal  Tax 
Purposes"  has  been  prepared  and  is 
available  upon  request  from 
Cooperative  Forestry,  Forest  Service. 
USDA.  Requests  may  be  sent  to  the 
address  listed  above. 

DeteniiinatioD 

It  is  hereby  determined  in  accordance 
with  secrton  126(b)(1)  of  the  Internal 
Revenue  Code  of  1954,  as  amended,  and 
7  CFR  Part  14,  that  all  cost-share 
paj-ments  made  for  forest  improvement 
practices  under  the  Illinois  Forestry 
Developn>ent  Act  of  the  state  of  Illinois 
(111.  Ann.  Stat.  ch.  96 1/2,  pars.  9101 
through  9107)  (Smith-Hurd  1983)  are 
made  primarily  for  the  purpose  of 
improving  forests. 

Signed  at  Washington,  DC.  on  August  24. 
1987. 

Richard  E.  Lyng, 

Secretary  of  Agriculture. 

Record  of  Decision — Illinois  Forestry 
Developmnit  Program  Primary  Purpose 
DeterminatioD  for  Federal  Tax  Purposes 

Introduction:  The  Secretarj'  of 
Agriculture  is  authorized  by  section  126 
of  the  Interna!  Revenue  Code  of  1954,  as 
amended,  to  determine  the  primary 
purpose  for  which  payments  are  made 
under  certain  Federal  and  State 
programs.  The  determination  will 
identify  payments  that  recipients  may 
exclude  from  their  gross  income  for 
P^ederal  tax  purposes  to  the  extent 
allowed  by  the  Secretary  of  the 
Treasury. 

Basis  for  Determination:  U.S. 
Department  of  Agriculture  (USDA) 
determinations  are  made  in  accordance 
with  7  CFR  Part  14  by  reviewing 
authorizing  legislation,  regulations,  and 
operating  policy  to  identify  the  purposes 
for  which  cost-share  payments  are 


made.  Final  determinations  arc  made  on 
the  basis  of  program,  category  of 
practices,  or  practice,  and  are  published 
in  the  Federal  Register. 

Statement  of  Findings:  The  Forestry 
Development  Program  of  the  State  of 
Illinois  is  authorized  by  the  Illinois 
Forestry  Development  Act  (111.  Ann. 
Stat.,  ch.  96  1/2.  pars.  9101  tiirough  9107) 
(Smith-Hurd  1983).  The  purpose  of  this 
program  is  to  promote  the  development 
of  an  active  forestry  industry  in  the 
State  of  Illinois. 

A  Forestry  Development  Fund  was 
established  by  the  Illinois  Forestry 
Development  Act  (the  "Act")  to  fund  the 
program  from  amounts  derived  from  an 
assessment  of  a  four  percent  harvest  fee 
on  timber  severed  in  Illinois. 

The  Director  of  the  Department  of 
Conservation  administers  the  program 
through  the  Division  of  Forest  Resources 
and  Natural  Heritage.  Program 
guidelines  are  in  Title  17.  Chapter  L 
Subchapter  d.  Pari  1536  of  the  Uhnois 
Administrative  Code.  The  program 
provides  technical  and  cost-share 
assistance  to  eligible  landowners  and 
timber  growers  to  increase  the 
productivity  of  their  privately  owned 
forests  through  the  apphcatior  of 
approved  forest  management  practices. 

The  Illinois  Forestry  Development 
Program  encourages  private  landowners 
to  apply  silvicultural  practices  for  the 
purpose  of  commercially  growing  timber 
through  the  establishment  of  forest 
stands,  or  by  encouraging  the  proper 
regeneration  of  forest  stands  to 
commercial  production  levels.  The 
Illinois  Division  of  Forest  Resources  and 
Natural  Heritage  provides  the  required 
technical  assistance  to  install  the 
approved  practices  m  the  field. 

The  approved  practices  are:  (1)  Site 
preparation — the  preparation  of  a  site 
for  planting  seedlings  or  for  natural 
regeneration  of  a  commercial  forest  tree 
species:  (2)  tree  planting — the  planting 
of  a  sufficient  number  of  seedlings  to 
establish  a  forest  stand;  (3)  vegetation 
control — treatment  of  competing 
vegetation  to  allow  seedlings  to  become 
established;  (4)  timber  stand 
improvement — releasing  established 
reproduction  of  desired  tree  species  for 
the  purpose  of  ensunng  adequate 
regeneration  of  a  commercial  stand,  or 
pruning  selected  trees  to  improve 
quality;  (5)  protection  from  fire — 
construction  of  fire  lanes;  and  (6) 
protection  from  domestic  livestock — 
fencing  to  protect  the  woodland  area 
approved  for  forest  management 
practices  from  overgrazing.  A  forest 
management  plan  is  developed  or 
approved  by  the  forester  representing 
the  Division  of  Forestry  Resources  and 


Natural  Heritage.  These  plains  are 
evaluated  annually  for  reapproval. 

The  maximum  cost-share  assistance 
for  each  practice  or  separate  component 
is  a  percentage  of  the  actual  cost  of 
performing  the  treatment{s)  consKkred 
necessary'  to  obtain  the  needed  practice. 
Provisions  are  made  so  that  the 
participant  will  make  a  significant 
contribution  to  the  cost  of  performing 
the  practice.  Coat  share  payments  under 
the  program  can  be  made  in  an  amount 
that  doest  not  exceed:  (1)  40  percent  of 
the  total  cost  of  the  forestry' 
management  practices  for  such  practices 
approved  to  be  funded  from  monies 
approprated  for  this  purpose  for  fiscal 
year  1986;  (2)  60  percent  of  the  total  cost 
of  the  forestry  management  practices  for 
such  practices  approved  to  be  funded 
from  monies  approfMiated  for  this 
purpose  for  fiscal  year  1967;  and  (3)  80 
percent  of  the  tolai  cost  of  the  forestry 
management  practices  for  such  pracUces 
approved  to  be  funded  from  monies 
appropriated  for  this  purpose  for 
subsequent  fiscal  years.  Cost  share 
funds  shall  be  paid  from  monies 
appropriated  to  the  Department  by  the 
General  Assembly  for  that  purpose  from 
the  Illinois  Forestry  Development  Fund 
or  any  other  fund  in  the  State  Treasury. 
The  maximum  payment  per  participant 
per  year  is  $1,000.  A  practice  cannot  be 
repeated  on  the  same  land  withm  a  10 
year  period  and  a  practice  must  be 
effective  for  a  minimum  of  10  years. 
Property  upon  which  cost-share 
practices  are  installed  must  be  protected 
from  destructive  fires  and  animal 
grazing. 

An  eligible  entity  is  a  private  timber 
grower  who  owns  or  operates  at  least 
five  continguous  acres  of  land  in  the 
State  on  which  hmber  is  produced,  and 
has  an  Illinois  Department  of 
Conservation  approved  forest 
rncnagement  plan  as  described  in  17 
Illinois  Administrative  Code  1537.  A 
timber  grower  is  defined  in  section  2(i) 
of  the  Act  as: 

The  owner,  tenant  or  operator  of  land  in 
this  Slate  who  has  an  interest  in.  or  is 
entitled  to  receive  any  pari  of  the  proceeds 
from,  the  sale  of  timber  grown  in  this  State 
and  includes  persons  exercising  authority  to 
sell  timber. 

Summary:  The  purpose  of  the  Illinois 
Forestry  Development  Act  is  to  mcrease 
the  productivity  of  the  privately  owned 
forests  in  Illinois,  and  to  ensure  that 
forest  operations  performed  under  the 
Forestry  Development  Act  are 
conducted  in  a  manner  designed  to 
protect  the  soil,  air.  and  water 
resources.  Participation  is  voluntary. 
The  approved  practices  are  site 
preparation,  tree  planting,  vegetation 
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control,  timber  stand  improvement,  and 
protection  from  fire  and  domestic 
livestock. 

Determination:  It  is  determined  that 
all  cost-share  payments  made  for 
approved  practices  under  the  Illinois 
Forestry  Development  Act  are  for  the 
purpose  of  improving  forests. 

|FR  Doc.  87-21377  Filed  9-15-87;  8;45  am] 

BILLING  CCX>E  M10-01-W 


ARCTIC  RESEARCH  COMMISSION 
Meeting 

Notice  is  hereby  given  that  the  Arctic 
Research  Commission  will  meet  in 
Executive  Session  on  24  September  1987, 
in  Anchorage,  Alaska.  The  meeting  will 
start  at  5:00  p.m.  at  the  Commission 
Offices  located  at  707  A  Street, 
Anchorage,  Alaska. 

Matters  to  be  discussed  in  Executive 
Session  include:  (1)  Future  Plans  of  the 
Commission  (2)  Discussion  of  Possible 
New  Candidates  for  Membership  and  (3) 
Commission  Financial  Affairs. 

Contact  Person  for  More  Information: 

W.  Timothy  Hushen,  Executive 
Director,  Arctic  Research  Commission 
(213)  743-09"0. 

W.  Timothy  Hushen, 

Executive  Director,  Arctic  Research 

Commission. 

ira  Doc.  87-21352  Filed  9-15-u7:  8:45  am] 

BILUNG  CODE  7S5S-01-M 


COMMISSION  ON  CIVIL  RIGHTS 

Iowa  Advisory  Committee;  Public 
Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
oi'  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Iowa  Advisory 
Committee  to  the  Commission  will 
convene  at  12:00  p.m.  and  adjourn  of 
4:(.X)  p.m.,  on  September  28,  1987,  at 
Ramada  Inn,  214  Washington  Street. 
Waterloo,  Iowa.  The  purpose  of  the 
meeting  is  to  hear  presentations  on  the 
status  of  civil  rights  in  the  State  of  Iowa. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
tu  the  Committee,  should  contact 
(.o."imittee  Chairperson.  Ralph  S.  Scott, 
[r ,  or  Melvin  Jenkins.  Director  of  the 
Central  Regional  Division  (816)  374- 
5253.  (  IDD  816/3"4-5aiP!.  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Division  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 


The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  September  3, 
1987. 

Susan  |.  Prado, 

Acting  Staff  Director. 

[PR  Doc.  87-21278  Filed  9-15-87;  8:45  am| 

BILUNG  CODE  441(M)9-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Census 

Intercity,  Rural,  and  Charter  Bus 
Transportation  Survey;  Notice  of 
Consideration;  Correction 

This  document  corrects  the  agency 
contact  telephone  number  contained  in 
the  notice  published  on  September  8, 
1987  (52  FR  33855). 

The  telephone  number  for  additional 
information  about  this  proposed  survey 
is  (301)  763-7452. 

Dated:  September  10, 1987. 
Edward  J.  McGuire, 

Federal  Register  Liaison  Officer.  Bureau  of 

the  Census. 

[FR  Doc  87-21299  Filed  9-15-87:  8:45  am] 
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International  Trade  Administration 

IA-428-061J    I 

Preliminary  Results  of  Antidumping 
Duty  Administrative  Review; 
Precipitated  Barium  Carbonate  From 
the  Federal  Republic  of  Germany 

AGENCV:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
action:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review. 

summary:  In  response  to  a  request  by 
petitioner,  the  Department  of  Commerce 
has  conducted  an  administrative  review 
of  the  antidumping  duty  order  on 
precipitated  barium  carbonate  from  the 
Federal  Republic  of  Germany.  The 
review  covers  one  manufacturer/ 
exporter  of  this  merchandise  to  the 
United  States  and  the  period  July  1, 1985 
through  June  30, 1986.  The  review 
indicates  the  existence  of  no  dumping 
margins  for  the  firm  during  the  period. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  September  16, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  P.  Bruno  or  Robert  J.  Marenick, 
Office  of  Compliance,  International 
Trade  Administration,  U.S.  Department 


of  Commerce,  Washington,  DC  20230: 
telephone:  (202)  377-5255, 

SUPPt^MENTARY  INFORMATION: 

Background 

On  June  1, 1987.  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (52  FR 
20438)  the  final  results  of  its  last 
administrative  review  of  the 
antidumping  duty  order  on  precipitated 
barium  carbonate  from  the  Federal 
Republic  of  Germany  (46  FR  32884,  June 
25,  1981).  After  the  promulgation  of  our 
new  regulations,  the  petitioner 
requested  in  accordance  with 
§  353.53a(a)  of  the  Commerce 
Regulations  that  we  conduct  an 
administrative  review.  We  published  a 
notice  of  initiation  on  July  17, 1986  (51 
FR  25923).  The  Department  has  now 
conducted  that  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930  ("the  Tariff  Act"). 

Scope  of  the  Review 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomenclature.  Congress  is 
considering  legislation  to  convert  the 
United  States  to  this  Harmonized 
System  ("HS ')  by  January  1, 1988.  In 
view  of  this,  we  will  be  providing  both 
the  appropriate  Tariff  Schedule  of  the 
United  States  Annotated  ("TSUSA") 
item  numbers  and  the  appropriate  HS 
item  numbers  with  our  product 
descriptions  on  a  test  basis,  pending 
Congressional  approval.  As  with  the 
TSUSA,  the  HS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

We  are  requesting  petitioners  to 
include  the  appropriate  HS  item 
numbers  as  well  as  the  TSUSA  item 
numbers  in  all  new  petitions  filed  with 
the  Department.  A  reference  copy  of  the 
proposed  Harmonized  System  schedule 
is  available  for  consultations  in  the 
Central  Records  Unit.  Room  B-099,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW., 
Washington,  DC  20230.  Additionally,  all 
Customs  offices  have  reference  copies, 
and  petitioners  may  contact  the  Import 
Specialist  at  their  local  Customs  office 
to  consult  the  schedule. 

Imports  covered  by  the  review  are 
shipments  of  precipitated  barium 
carbonate,  a  chemical  compound 
(BaCOa),  currently  classifiable  under 
TSUSA  item  4720600  and  under  HS  item 
2836.60.00. 

The  review  covers  one  manufacturer/ 
exporter  of  West  German  precipitated 
barium  carbonate  to  the  United  States, 
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Kali-Chemie  AG,  and  the  period  from 
July  1,  1985  through  June  30,  1966 

United  States  Price 

In  calculating  United  States  price  the 
Department  used  purchase  price,  as 
defined  in  section  772  of  the  Tariff  Act. 
Purchase  price  was  based  on  the 
delivered,  packed  price  to  unrelated 
purchasers  in  the  United  States. 

All  sales  to  the  United  States  were 
made  through  a  related  sales  agent  in 
the  United  States  to  an  unrelated 
purchaser  prior  to  the  date  of 
importation.  The  Department 
determined  that  purchase  price  was  the 
appropriate  indicator  of  United  States 
price  based  on  the  following  elements: 

1.  The  merchandise  in  question  was 
shipped  directly  from  the  manufacturer 
to  the  unrelated  buyer,  without  being 
introduced  into  the  inventory  of  the 
related  selling  agent; 

2.  This  was  the  customary  commercial 
channel  for  sales  of  this  merchandise 
between  the  parties  involved;  and 

3.  The  related  selling  agent  located  in 
the  United  States  acted  only  as  a 
processor  of  sales-related 
documentation  and  a  communication 
link  with  the  unrelated  U.S.  buyer. 

Where  all  the  above  elements  are  met, 
we  regard  the  routine  sellii^  functions 
of  the  exporter  as  having  been  merely 
relocated  geographically  from  the 
country  of  ejq>ortabon  to  the  United 
States,  where  the  sales  agent  performs 
them.  Whetlver  these  functions  are  done 
in  the  Uruted  States  or  abroad  does  not 
change  the  substance  of  the  transactions 
or  the  functions  themselves. 

We  made  adjustments,  where 
applicable,  for  foreign  inland  freight, 
ocean  freight,  marine  insurance.  U.S. 
duty,  forwarding  fees,  U.S.  clearance 
and  brokerage  charges,  U.S.  inland 
freight,  and  transloading.  No  other 
adjustments  were  claimed  or  allowed. 

Foreign  Market  Value 

In  calculating  foreign  market  value  the 
Department  used  home  market  price,  as 
defined  in  section  773  of  the  Tariff  Act, 
since  sufficient  quantities  of  such  or 
similar  merchandise  were  sold  in  the 
home  market  to  provide  a  basis  for 
comparison.  Home  market  price  was 
based  on  either  the  delivered  or  ex- 
facton,'.  packed  price  with  adjustments, 
where  applicable,  for  mhind  freight, 
rebates,  prompt  payment  discounts, 
technical  services,  and  difTerences  in 
packing  costs.  We  denied  a  claimed 
adjustment  for  "other  expenses" 
because  it  was  not  properly  quantified. 
No  other  adjustments  were  claimed  or 
allowed. 


Preliminary  Results  of  the  Review 

As  a  result  of  our  comparison  of 
United  States  price  to  foreign  market 
value,  we  preliminarily  determine  that 
no  dumping  margins  exist  for  Kali- 
Chemie  AG  for  the  period  July  1, 1985 
through  June  30,  1986. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  publication 
of  this  notice,  may  request  disclosure 
within  5  days  of  the  date  of  publication 
and  may  request  a  hearing  within  8  days 
of  the  date  of  publication.  Any  hearing, 
if  requested,  will  be  held  30  days  after 
the  date  of  publication  or  the  first 
workday  thereafter.  Any  request  for  an 
administrative  protective  order  must  be 
made  no  later  than  5  days  after  the  date 
of  publication.  The  Department  will 
publish  the  final  results  of  the 
administrative  review  including  the 
results  of  its  analysis  of  any  such 
comments  or  hearing. 

Further,  as  provided  for  by  section 
751(a)(1)  of  the  Commerce  Regulations, 
since  there  was  no  margin  the 
Department  shall  not  require  a  cash 
deposit  of  estimated  antidumping  duties 
for  Kali-Chemie  AG.  For  any  shipments 
from  the  one  remaining  known 
manufacturer/ exporter  not  covered  by 
this  review,  the  cash  deposit  will 
continue  to  be  the  rate  published  m  the 
final  results  of  the  last  administrative 
review  for  that  f^rm  (50  FR  1633a  April 
25,  1985).  For  any  future  entries  of  this 
merchandise  from  a  new  exporter  not 
covered  in  this  or  prior  administrative 
reviews,  whose  first  shipments  occurred 
after  June  30, 1986  and  who  is  unrelated 
to  the  reviewed  firm  or  any  previously 
reviewed  firm,  no  cash  deposit  shall  be 
required.  These  deposit  requirements 
are  effective  for  all  shipments  of  West 
German  precipitated  barium  carbonate 
entered,  or  withdrawn  from  warehouse. 
for  consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(l] 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  §  353.53a  of  the  Commerce 
Regulations  (19  CFR  353.53a). 

GUbert  B.  Kapian, 

Di  ■puty  Assistant  Secretary  for  Import 
Admwixtration. 

Date:  September  8.  1987. 

[FR  Doc.  87-21346  Filed  9-15-87;  8:45  amj 
BILLING  COOE  M10-DS-M 


[A-588-7W] 

Prellmkiary  Determination  of  Sales  at 
Le»8  Than  Fair  Value;  Stainless  Steel 
Butt-WeW  Pipe  and  Tube  Fittings  From 
Japan 

A6EMCV:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTKMu:  Notice 

SUMMARY:  We  have  preiiminariiy 
determined  that  stainless  steel  butt-wtid 
pipe  and  tube  fittings  (SSBW  pipe 
fittings)  from  Japan  are  being,  or  are 
likely  to  be.  sold  in  the  United  States  at 
less  than  fair  value.  We  have  notified 
the  U.S.  International  Trade 
Commission  (ITC)  of  our  determinathon 
and  have  directed  the  U.S.  Customs 
Service  to  suspend  the  liquidation  of  ail 
entries  of  the  subject  merchandise  as 
described  in  the  "Suspenswn  of 
Liquidation"  section  of  this  notice  If  this 
invesugation  proceeds  normally,  we  will 
make  a  final  determination  by 
November  24,  1987 

EFFECTIVE  DATE:  September  16,  1987 

FOR  FURTHER  INFORMATION  CONTACT: 

Judith  .\ehnng  (202/377-Q160)  ck  Mar>  S. 
Clapp  (202/377-1769).  Office  of 
Investigations,  Import  Admirustration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue.  NW_ 
Washington,  DC.  20230. 

SUPPLEMENTARY  INFORMATION: 
PT«liininar>  Determinatioa 

We  have  preiimmariK  determined 
that  SSBW  pipe  fittings  from  Japan  are 
being,  or  are  likeiy  to  be,  sold  in  the 
United  States  at  less  than  fair  value,  as 
provided  in  section  733  of  the  Tanff  ,^ct 
of  1930,  as  amended  (the  Act).  Fuji 
Acetylene  Industries  Co..  Ltd..  is 
excluded  from  this  determination 
because  the  margin  found  is  de  minimis. 
We  made  fair  value  comparisons  on 
sales  of  the  class  or  kind  of  merchandise 
to  the  United  States  during  the  period  of 
investigation,  .November  1,  1986.  through 
April  30, 1987.  The  margins  of  sales  at 
less  than  fair  value  are  shown  in  the 
"suspension  of  Liquidation"  section  of 
this  notice. 

Case  Historv' 

On  April  2,  1987,  we  received  a 
petition  in  proper  form  filed  by  Flowline 
Corporation  on  behalf  of  the  U.S. 
industry  producing  SSBW  pipe  fittings. 
In  compliance  with  the  filing 
requirements  of  §  353.36  of  the 
Commerce  Regulations  (19  CFR  353.36), 
the  petition  alleged  that  imports  of  the 
subject  merchandise  from  Japan  are 
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being,  or  are  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Act  and  that  these  imports  are  causing 
material  injury,  or  threaten  material 
injurv.  to  a  United  States  industry. 

After  reviewing  the  petition,  we 
determined  that  it  contained  sufficient 
grounds  upon  which  to  initiate  an 
antidumping  investigation.  We  initiated 
such  an  inve.stigation  on  April  21, 1987 
(52  FR  13734,  April  24,  1987)  and  notified 
the  ITC  of  our  action. 

On  May  27.  1987.  questionnaires  were 
presented  to  .Nippon  Benkan  Kogyo.  K.K. 
(Benkan).  and  Mie  Horo.  It  was 
determined  that  these  companies 
accounted  for  more  than  85%  of  all 
exports  to  the  United  States  of  SSBW 
pipe  fittings  from  japan.  We  received  a 
rt.'sponse  from  Benkan  on  July  27,  1987, 
and  supplemental  responses  on  August 
10  and  August  25,  1987.  Mie  Horo  has 
indicated  that  it  would  not  respond  to 
our  questionnaire.  We  also  received 
voluntary  responses  from  Fuji  Acetylene 
Industries  Co.,  Ltd.  (Fuji),  and  Nippon 
Bulge  Industries,  Ltd.  (NBI).  Since  the 
Department  determined  that  the 
response  submitted  by  NBI  contained 
major  deficiencies,  we  have  not 
analyzed  that  response  for  purposes  of 
this  investigation.  We  have,  however, 
determined  that  Fuji  s  response  was 
substantially  complete  and  have 
analyzed  it  for  purposes  of  this 
determination. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  SSBW  pipe  and  tube 
fittings  whether  finished  or  unfinished, 
including  as-formed  tubular  blanks, 
under  14  inches  in  inside  diameter, 
currently  classified  under  ^he  Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSA)  under  item  number 
610.8948  and  currently  classifiable  under 
I  iS  item  number  7307.23.00. 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomenclature.  Congress  is 
considering  legislation  to  convert  the 
L'nited  States  to  this  Harmonized 
System  by  [anuary  1,  1988.  In  view  of 
this,  we  will  be  providing  both  the 
appropriate  TSUSA  item  numbers  and 
the  appropriate  US  item  numbers  with 
our  product  descriptions  on  a  test  basis, 
pending  Congressional  approval.  As 
with  the  TSUSA,  the  HS  item  numbers 
are  provided  for  convenience  and 
Customs  purposes.  The  written 
description  remains  dispositive. 

We  are  requesting  petitioners  to 
include  the  appropriate  HS  item 
numbers  as  well  as  the  TSUAS  item 
numbers  in  all  new  petitions  filed  with 


the  Department.  A  reference  copy  of  the 
proposed  HS  schedule  is  available  for 
consultation  in  the  Central  Records  Unit, 
Room  B-099,  U.S.  Department  of 
Commerce,  14th  Street  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC.  20230. 

Additionally,  all  Customs  offices  have 
reference  copies,  and  petitioners  may 
contact  the  Import  Specialist  at  their 
local  Customs  office  to  consult  the 
schedule. 

Fair  Value  Comparisons 

To  determine  whether  sales  in  the 
United  States  of  the  subject 
merchandise  were  made  at  less  than  fair 
value,  we  compared  the  United  States 
price  with  the  foreign  market  value.  We 
investigated  all  sales  of  SSBW  pipe 
fittings  for  the  period  November  1, 1986, 
through  April  30, 1987.  Mie  Horo  did  not 
respond  to  our  questionnaire;  therefore, 
we  based  our  fair  value  comparisons  for 
it  on  the  best  information  available  in 
accordance  with  section  776(b)  of  the 
Act. 


United  States  Price 

We  based  United  States  price  for  all 
U.S.  sales  on  purchase  price  in 
accordance  with  section  772(b)  of  the 
Act.  Some  of  these  sales  were  made 
directly  to  unrelated  customers  in  the 
United  States  prior  to  importation. 
Under  these  circumstances,  section 
772(b)  clearly  requires  that  purchase 
price  be  used  for  determining  the  U.S. 
sales  price.  All  of  the  other  sales  to  the 
United  States  were  through  a  related 
U.S.  selling  agent;  however,  the  U,S. 
customer  took  shipment  directly  from 
the  manufacturer.  We  used  purchase 
price,  as  opposed  to  exporter's  sales 
price,  for  these  sales  for  the  following 
reasons: 

1.  The  merchandise  in  question  was 
shipped  directly  from  the  manufacturer 
to  the  unrelated  buyer,  without  being 
introduced  into  the  inventory  of  the 
related  U.S.  selling  agent: 

2.  This  was  the  customary  commercial 
channel  for  sales  of  this  merchandise 
between  the  parties  involved;  and 

3.  The  related  selling  agent  located  in 
the  United  States  acted  only  as  a 
processor  of  sales-related 
documentation  and  a  communication 
link  with  the  unrelated  U.S.  buyer. 

Where  all  the  above  elements  are  met, 
we  regard  the  routine  selling  functions 
of  the  exporter  as  having  been  merely 
relocated  geographically  from  the 
country  of  exportation  to  the  United 
States,  where  the  sales  agent  performs 
them.  Whether  these  functions  take 
place  in  the  United  States  or  abroad 
does  not  change  the  substance  of  the 


transactions  or  the  functions 
themselves. 

We  regard  the  diversion  of 
merchandise  into  the  related  U.S.  selling 
agent's  inventory  as  an  important  factor 
in  distinguishing  between  ESP  and 
purchase  price  because  it  is  associated 
with  a  materially  different  type  of 
selling  activity  than  that  which  occurs 
on  a  direct  shipment  to  an  unrelated 
U.S.  purchaser.  In  situations  where  the 
related  party  places  the  merchandise 
into  inventory,  it  commonly  incurs 
substantial  storage  and  financial 
carrying  costs  and  has  added  flexibility 
in  its  marketing.  With  direct  shipments, 
the  activity  which  takes  place  in  the  U.S. 
is  the  mere  facilitation  of  a  transaction. 

We  also  use  the  inventory  test 
because  it  can  be  readily  understood 
and  applied  by  respondents  who  must 
reply  to  Department  questionnaires  in  a 
short  period  of  time.  It  is  objective  in 
nature,  as  the  final  destination  of  the 
goods  can  be  established  from  normal 
commercial  documents  associated  with 
the  sale  and  verified  with  certainty. 

We  calculated  purchase  price  based 
on  the  f.o.b.  c.i.f..  duty  unpaid  or  c.i.f. 
duty  paid,  packed  prices  to  unrelated 
purchasers  in  the  United  States.  We 
made  deductions  for  foreign  inland 
freight,  ocean  freight,  Japan  brokerage, 
U.S.  brokerage,  U.S.  duty,  marine 
insurance,  and  U.S.  inland  freight,  as 
appropriate.  For  Mie  Horo.  we 
calculated  the  purchase  price  of  SSBW 
pipe  nttings  on  the  basis  of  the  best 
information  available  as  contained  in 
the  petition,  which  is  the  prices  that  two 
U.S.  distributors  paid  for  imports  of  the 
subject  merchandise.  Petitioner 
deducted  from  those  prices  the  7%  duty 
on  SSBW  pipe  fittings  and  an  additional 
10%  to  account  for  Japanese  inland 
freight,  ocean  freight,  marine  insurance 
and  brokerage. 

Foreign  Market  Value 

In  accordance  with  section  773  (a)  of 
the  Act,  we  calculated  foreign  market 
value  based  on  f.o.b.  packed  home 
market  prices  to  related  and  unrelated 
purchasers.  We  reviewed  Benkan's 
pricing  practices  and  preliminarily 
determined  that  its  prices  to  related 
purchasers  represent  arms-length 
transactions.  We  made  deductions, 
where  appropriate,  for  inland  freight, 
rebates  and  discounts.  We  made 
adjustments  for  differences  in 
circumstance^,  of  sale  for  credit 
expenses  pursuant  to  19  CFR  353.15.  We 
denied  claims  for  technical  services  and 
advertising  because  the  basis  of 
calculating  these  expenses  was  not  fully 
described.  We  deducted  home  market 
packing  and  added  U.S.  packing. 
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We  established  separate  categories  of 
"such  or  similar"  merchandise,  pursuant 
to  section  771(16)  of  the  Act,  on  the 
basis  of  type  of  fitting  (elbows,  tees, 
reducers,  stub-ends,  caps),  nominal  size 
(dimensions  of  the  pipe  fittings),  degree 
of  processing  (finished  or  unfinished), 
wall  thickness,  material  grade  and  raw 
material  (seamless  or  welded).  Where 
we  found  identical  products  sold  in  the 
home  market  we  used  those  sales  for 
comparison  to  U.S.  sales.  Where  there 
were  no  identical  products  sold  in  the 
home  market  for  comparison  to  products 
sold  to  the  United  States,  we  made 
adjustments  to  account  for  differences 
in  the  physical  characteristics  of  the 
merchandise,  in  accordance  with  section 
773(a)(4)(C)  of  the  Act.  These 
adjustments  were  based  on  differences 
in  the  costs  of  material,  direct  labor  and 
directly  related  factory  overhead. 

For  Mie  Horo,  we  calculated  the 
foreign  market  value  on  the  basis  of  best 
information  available,  which  is  the 
constructed  value  data  contained  in  the 
petition,  applying  the  statutory  minimum 
of  10%  for  general  expenses  and  the  8% 
minimum  for  profit. 

Currency  Conversion 

In  accordance  with  §  353.56(a)(1)  of 
our  regulations,  all  currency  conversions 
were  made  at  the  rates  certified  by  the 
Federal  Reserve  Bank. 

Critical  Circumstances 

On  April  2, 1987,  the  petitioners 
alleged  that  critical  circumstances  exist 
within  the  meaning  of  section  733(e)  of 
the  Act  with  respect  to  SSBW  pipe 
fittings  from  Japan.  In  determining 
whether  critical  circumstances  exist,  we 
must  examine  whether 

(A)(i)  There  is  a  history  of  dumping  in 
the  United  States  or  elsewhere  of  the 
class  or  kind  of  merchandise  which  is 
the  subject  of  the  investigation;  or 

(ii)  The  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  merchandise 
which  is  the  subject  of  the  investigation 
at  less  than  fair  value;  and  (B)  There 
have  been  massive  imports  of  the  class 
or  kind  of  merchandise  which  is  the 
subject  of  the  investigation  over  a 
relatively  short  period. 

Pursuant  to  section  735(a)(3)(B),  we 
generally  consider  the  following  data  in 
order  to  determine  whether  massive 
imports  have  taken  place  over  a  short 
period  of  time:  (1)  The  volume  and  value 
of  imports;  (2)  seasonal  trends;  and  (3) 
the  share  of  domestic  consumption 
accounted  for  by  the  imports.  Apparent 
domestic  consumption  statistics,  which 
would  enable  the  Department  to 


measure  import  penetration,  are  not 
available  for  the  subject  merchandise. 

To  determine  whether  imports  have 
been  massive  over  a  relatively  short 
period,  we  analyzed  recent  Department 
of  Commerce  IM-146  trade  statistics  on 
imports  of  SSBW  pipe  fitting  for  equal 
periods  immediately  preceding  and 
following  the  filing  of  the  petition, 
comparing  imports  of  March-April  to 
May-June.  To  account  for  the  lag  time  of 
the  reported  statistics,  we  included 
April  in  the  pre-filing  period. 

The  statistics  reveal  that  there  was  a 
100.76  percent  increase  in  the  post-filing 
period.  May-June  1987,  over  the  pre- 
filing  period.  March-April,  1987.  This 
substantial  increase,  by  itself,  would 
indicate  that  imports  have  surged 
dramatically  since  the  petition  was  filed. 
However,  we  also  compared  the  import 
activity  during  the  months  in  question 
with  activity  during  the  same  months  for 
several  previous  years  to  determine 
whether  this  surge  results  from  a 
seasonal  trend.  For  the  same  March- 
April  and  May-June  periods  in  1984, 
1985,  and  1986.  statistics  indicate  that 
there  was  a  168.79  percent  increase  in 
1984,  a  26.87  percent  decrease  in  1985. 
and  a  51.70  percent  decrease  in  1986. 
Since  these  figures  do  not  indicate  that 
the  post-filing  surge  here  is  part  of  an 
established  pattern  or  a  seasonal  trend. 
we  determine  that  a  massive  surge  in 
imports  of  SSBW  pipe  fittings  exists 
since  the  time  the  petition  was  filed 

Having  concluded  that  there  have 
been  massive  imports  of  the  subject 
merchandise,  the  Department  must 
determine  whether  there  is  a  history  of 
dumping  in  the  United  States  or 
elsewhere  of  the  class  or  kind  of 
merchandise  which  is  the  subject  of  the 
investigation  or  whether  the  person  by 
whom,  or  for  whose  account,  the 
merchandise  was  imported  knew  or 
should  have  known  that  the  exporter 
was  selling  the  merchandise  which  is 
the  subject  of  the  investigation  at  less 
than  fair  value.  The  Department  found 
that  an  affirmative  antidumping  duty 
order  in  Canada  on  the  subject 
merchandise  against  Japan  was  issued 
on  July  21. 1982.  This  constitutes  a 
history  of  dumping. 

Based  on  the  above  information,  that 
there  is  a  history  of  dumping  of  the 
subject  merchandise  and  that  there  have 
been  massive  imports,  we  preliminarily 
conclude  that  critical  circumstances  do 
exist  with  respect  to  imports  from  Japan. 

Verification 

As  provided  in  section  776(a)  of  the 
Act.  we  will  verify  all  information  used 
in  reaching  the  final  determination  in 
this  investigation. 


Suspension  of  Liquidation 

In  accordance  with  section  733(e)  of 
the  Act.  we  are  directing  the  U.S. 
Customs  Service  to  retroactively 
suspend  liquidation  of  all  entries  of 
SSBW  pipe  fittings  from  Japan  (except 
those  produced  and  sold  by  Fuji)  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption.  90  days 
before  the  date  of  publication  of  this 
notice  in  the  Federal  Register.  This 
retroactive  suspension  of  liquidation  is 
ordered  because  of  the  preliminary 
affirmative  critical  circumstances 
determination 

The  Customs  Service  shall  require  a 
cash  deposit  or  the  posting  of  a  bond 
equal  to  the  estimated  amount  by  which 
the  foreign  market  value  of  the 
merchandise  subject  to  this 
investigation  exceeds  the  United  States 
price  as  shown  below.  This  retroactive 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice. 


Manu<acture< '  E  «pofief 


Nippon  BenKan  Kogyo.  K  K 

Fuf  Aceryiene  mduanes  Co..  LU . 

Wte  Hofo 

An  ottiefs  


matgrt  (petceni) 


28  86 

0  18  ide  mtrvns) 
64  86 
28  66 


rrC  Notification 

In  accordance  with  section  733(f)  of 
the  Act.  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  proprietary 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  and  administrative  protective 
order,  without  the  written  consent  of  the 
Deputy  Assistant  Secretary'  for  Import 
Administration. 

The  ITC  will  determine  whether  these 
imports  materially  injure,  or  threaten 
material  injurv'  to.  a  U.S.  indusfn,'  before 
the  later  of  120  da\  s  after  we  make  our 
preliminary  affirmative  determination  or 
45  days  after  we  make  our  final 
determination. 

Public  Comment 

In  accordance  with  §  353.47  of  our 
regulations  (19  CFR  353.47),  if  requested, 
we  will  hold  a  public  hearing  to  afford 
interested  parties  an  opportunity  to 
comment  on  this  preliminary 
determination  at  2:00  p.m.  on  October 
23, 1987.  at  the  U.S.  Department  of 
Commerce,  Room  3708, 14th  Street  and 
Constitution  Avenue,  N'W..  Washington, 
DC  20230.  Individuals  who  wish  to 
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pcirticipate  in  the  hearing  must  submit  a 
request  to  the  Deputy  Assistant 
Secretary  for  Import  Adininistration. 
R()i>ni  B-099.  at  the  above  address 
v\'th,ii  10  days  of  publication  of  this 
noih.e.  Requests  should  contain:  (1)  the 
part;  s  name,  address,  and  telephi^ne 
number;  (2)  the  number  of  participants; 
(3)  the  reason  for  attending:  and  (4)  a  list 
of  the  issues  to  be  discussed.  In 
addition,  prehearing  bnefs  in  at  lea'^t  10 
copies  must  be  submitted  to  the  Deputy 
Assistant  Secretary  by  October  17, 1987. 
Oral  presentations  will  be  limited  to 
issues  raised  in  the  briefs.  All  written 
views,  along  with  10  copies,  should  be 
filed  in  accordance  with  19  CFR  353. 46. 
v\ithin  30  days  of  publication  of  this 
notice. 

This  determination  is  published 
pursuant  to  section  733(0  of  the  Act  (19 
L',S.r,  1673b(r]). 
Ciili>ert  B.  Kaplan, 

Ui-puly  Assistunl  Secretary  for  Import 
.  xdmiaistration. 
\yti  n.ic  87-21^47  Filed  9-15-67:  8:45  am] 

BILLING  CO0£  35)0-DS-*l 


{Docket  No.  708B1-71811 

Foreign  Availability  Assessment; 
Controllable  Pitch  Propellers 

agency:  K\;iort  Administration. 
International  Trade  Administration, 
Conf  coerce. 

action:  Notice  of  finding  of  foreign 
availability  assessment. 

summary:  The  Office  of  Foreign 
A'.ai'abiiity  (OFA)  of  Export 
A.dm!nistration  is  required  by  sections  5 
[r\  and  [h]  of  the  Export  Administration 
Act  of  1979,  as  amended,  to  initiate  and 
revirv;  claims  of  foreign  availability  on 
ite.iis  controlled  for  national  security 
purposes. 

OFA  has  completed  an  assessment  on 
(onlrullable  pitch  propellers  controlled 
under  paragraph  (e)(2)  of  the  "List  of 
Eqi:iprni.nt  Controlled  by  ECCN  1416A" 
in  F  .rCN  141GA  on  the  Commodity 
Control  l.ist  (Supplemeat  No,  1  to 
§  399  n  The  equipment  that  is 
controlled  by  ECCN  1416A  is  defined  as 
"conir  ":atil-:  pitch  propellers  and  hub 
assemblies  rated  at  grcate"-  than  20.000 
hp,"  Liased  on  this  assessment  and 
following  consultation  with  the 
Department  of  Defense,  the  Department 
of  Commerce  has  found  foreign 
a\ailnbility  for  this  commodity  at  40,000 
hp  and  below. 

FOR  FORTHEP  INrORMATION  CONTACT: 
D  '1;  •'.:  i'rvch:  zyiiski.  Office  of  Foreign 
A  \  aiiability.  Department  of  Commerce, 
Washington,  DC  20230,  Telephone:  (202) 
377-3564. 


SUPPLEMENTARY  INFORMATION: 
Background 

The  Office  of  Foreign  Availability 
(OFA)  has  completed  an  assessment. 
pursuant  to  Pa.-t  391  of  the  Export 
Administration  Regulations  (15  CFR  Part 
391),  on  the  foreign  availability  of 
controllable  pitch  propellers  and  has 
recommended  a  finding  of  foreign 
availability  as  defined  by  law.  The 
purpose  of  the  assessment  was  to 
determ.ine  whether  national  security 
export  controls  should  be  continued. 
Based  on  such  assessment,  the  Director 
of  OFA  has  determined  that  foreign 
a\  ailability  exists  for  such  equipment 
within  the  meaning  of  section  5(0  of  the 
Export  Administration  Act  of  1979,  as 
amended. 

Based  on  this  determination.  Export 
Administration  will  publish  regulations 
amending  the  national  security  export 
controls  on  these  controllable  pitch 
propellers.  Specifically,  individual 
validated  licenses  to  destinations  other 
than  controlled  countries  will  no  longer 
be  required  for  controllable  pitch 
propellers  with  horsepower  ratings  of 
40.000  and  below.  Export  Administration 
also  has  begun  the  process  whereby  the 
United  States  Government  will  work 
with  COCOM  member  governments  to 
reach  agreement  on  an  orderly  reduction 
in  the  multilateral  controls  placed  on 
such  controllable  pitch  propellers  when 
exported  to  controlled  countries. 

If  OFA  receives  substantive  new 
evidence  affecting  this  foreign 
availability  determination,  the 
assessment  will  be  reevaluated. 
Inquiries  comcerning  the  scope  of  this 
assessment  may  be  directed  to  Office  of 
Foreign  Avaflability  at  the  above 
address. 

Dated:  September  11, 1987. 
Irwin  M.  Piku«. 

Director,  Office  of  Foreign  Availability. 
[fR  Doc.  87-2t335  Filed  &-15-87;  8:45  am) 
BILLING  CODE  3S10-OT-K 

[Dockst  No.  70880-71801 

Foreign  Avaiiability  Assessment;  V/ire 
Bonders      j 

AGENCY:  Export  Administration, 

International  Trade  Administration, 

Commerce, 

ACTION:  Notice  of  finding  of  foreign 

availability  assessment. 

summary:  The  Office  of  Foreign 
Availability  (OFA)  of  Export 
Administration  is  required  by  sections 
5(f)  and  (h)  of  the  Export  Administration 
Act  of  1979.  as  amended,  to  initiate  and 
review  claims  of  foreign  availability  on 


items  controlled  for  national  security 
purposes. 

OFA  has  completed  an  assessment  on 
stored  program  controlled  wire  bonders 
controlled  under  paragraph  (b)(5)(ii)  of 
the  "List  of  Equipment  Controlled  by 
ECCN  1355A"  in  ECCN  1355A  on  the 
Commodity  Control  List  (Supplement 
No.  1  to  15CFR  399.1).  The  equipment 
that  is  controlled  by  ECCN  1355A  is 
defined  as  "stored  program  controlled" 
wire  bonders,  (The  term  "stored 
progra.m  controlled"  is  defined  in 
Technical  Note  4  in  ECCN  1355A,) 
Based  on  this  assessment,  the 
Department  of  Commerce  has  found 
foreign  availability  for  this  commodity. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Pastore,  Office  of  Foreign 
Availability.  Department  of  Commerce, 
Washington,  DC  20230.  Telephone:  (202) 
377-5953. 

supplementary  information: 

Background  I 

The  President  has  decided  not  to 
override  the  finding  of  foreign 
availability  for  this  commodity. 

Therefore,  Export  Administration  will 
publish  regulations  amending  the 
national  security  export  controls  on 
"stored  program  controlled"  wire 
bonders.  Specifically,  individual 
validated  licenses  to  destinations  other 
than  controlled  countries  will  no  longer 
be  required  for  "stored  program 
controlled"  wire  bonders  with 
parameters  below  certain  levels 
specified  in  the  amended  regulations. 
Export  Administration  also  will  begin 
the  process  whereby  the  United  Slates 
Govenmient  will  work  with  COCOM 
member  governments  to  reach 
agreement  on  an  orderly  change  in  the 
multilateral  controls  placed  on  "stored 
program  controlled"  wire  bonders  when 
exported  to  controlled  countries. 

If  OFA  receives  substantive  new- 
evidence  affecting  this  foreign 
availability  determination,  the 
assessment  will  be  reevaluated. 
Inquiries  concerning  the  scope  of  this 
assessment  may  be  directed  to  the  OF.^ 
at  the  above  address. 

Dated:  September  11, 1987. 
Irwin  M.  Pikus, 

Director.  Office  of  Foreign  .Availability. 
(PR  Doc.  87-21332  Filed  9-15-87;  8:45  arn] 

BILLING  CODE  3510-DT-M 


Importers  and  Retailers'  Textile 
Advisory  Committee;  Partially  Closed 
Meeting 

A  meeting  of  the  Importers  and 
Retailers'  Textile  Advisory  Committee 


UM  I 
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will  be  held  on  Wednesday,  October  7, 
1987,  at  10:30  a.m.,  Herbert  C.  Hoover 
Building,  Room  H3407, 14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230.  (The  Committee  was 
established  by  the  Secretary  of 
Commerce  on  August  13.  1963  to  advise 
Department  officials  of  the  effects  on 
import  markets  and  retailing  of  cotton, 
wool,  man-made  fiber,  silk  blend  and 
other  vegetable  fiber  textiles.) 

General  Session:  10:30  a.m.  Review  of 
import  trends,  international  activities, 
report  on  conditions  in  the  market,  and 
other  business. 

Executive  Session:  11:00  a.m. 
Discussion  of  matters  properly  classified 
under  Executive  Order  12356  (3  CFR, 
1982  Comp.  p.  166)  and  listed  in  5  U.S.C. 
552b(c)(l). 

The  general  session  will  be  open  to 
the  public  with  a  limited  number  of 
seats  available.  A  Notice  of 
Determination  to  close  meetings  or 
portions  of  meetings  to  the  public  on  the 
basis  of  5  U.S.C.  552b(c)(l)  has  been 
approved  in  accordance  with  the 
Federal  Advisory  inspection  and 
copying  in  the  Central  Facility  Room 
H6628,  U.S.  Department  of  Commerce, 
(202)  377-3031. 

For  further  information  or  copies  of 
the  minutes  contact  Alfreda  Burton  (202) 
377-5761. 

Dated:  September  11,  1987. 
James  H.  Babb. 

Chairman,  Committee  for  the  Implementation 
of  Tex  tile  Agreements. 

|FR  Doc.  87-2134  Filed  9-15-87;  8:45  am] 
BILLING  COOC  3510-OR-M 


Management-Labor  Textile  Advisory 
Committee;  Partially  Closed  Meeting 

A  meeting  of  the  Management-labor 
Textile  Advisory  Committee  will  be  held 
on  Tuesday,  October  6,  1987,  at  1:30 
p.m.,  Herbert  C.  Hoover  Building,  Room 
H4830, 14th  Street  and  Constitution 
Avenue  NW.,  Washington.  DC  20230. 
(The  Committee  was  established  by  the 
Secretary  of  Commerce  on  October  18, 
1961  to  advise  officials  of  the 
Department  of  problems  and  conditions 
in  the  textile  and  apparel  industry.) 

General  Session:  1:30  p.m.  Review  of 
import  trends,  report  on  conditions  in 
the  domestic  market,  and  other 
business. 

Executive  Session:  2:00  p.m. 
Discusison  of  matters  properly  classified 
under  Executive  Order  12356  (3  CFR, 
1982  Comp.  p.  166)  and  listed  in  5  U.S.C. 
552b(c)(l). 

The  general  session  will  be  open  to 
the  public  with  a  limited  number  of 
seats  available.  A  Notice  of 
Determination  to  close  meetings  or 


portions  of  meetings  to  the  public  on  the 
basis  of  5  U.S  C.  552b(c)(l)  has  been 
approved  in  accordance  with  the 
Federal  Advisor>'  Committee  Act.  A 
copy  of  the  notice  is  available  for  public 
inspeciton  and  copying  in  the  Central 
Facility  Room  H6628.  U.S.  Department  of 
Commerce,  (202)  377-3031, 

For  further  information  or  copies  the 
minutes  contact  Alfreda  Burton  (202) 
377-5761. 

Dated;  September  11.  1987. 
James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  87-21333  Filed  »-15-87:  8:45  am) 
BILUNG  COOC  35tO-OA-M 


National  Oceanic  and  Atmospheric 
Administration 

Evaluation  of  State/Territorial  Coastal 
Management  Programs,  Coastal 
Energy  impact  Programs  and  National 
Estuarine  Reserves 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration,  National 
Ocean  Service,  Office  of  Ocean  and 
Coastal  Resource  Management, 
Commerce. 

action:  Notice  of  availability  of 

evaluation  findings. 


SUMMARY:  Notice  is  hereby  given  of  the 
availability  of  the  evaluation  findings 
for  the  Hawaii  Coastal  Management 
Program.  Section  312  of  the  Coastal 
Zone  Management  Act  of  1972,  as 
amended,  (CZMA)  requires  a  continuing 
review  of  the  performance  of  each 
coastal  state  with  respect  to  funds 
authorized  under  the  CZMA  and  to  the 
implementation  of  its  federally  approved 
Coastal  Management  Program.  The  state 
evaluated  was  found  to  be  adhering 
both  to  the  programmatic  terms  of  its 
financial  assistance  award  and/or  to  the 
approved  coastal  management  program: 
and  to  be  making  progress  on  award 
tasks,  special  award  ccnditions,  and 
significant  improvemenl  iasks  aimed  at 
program  implementation  and 
enforcement,  as  appropriate. 
Accomplishments  in  implem.enting 
coastal  zone  management  programs 
were  occurring  with  respect  to  the 
national  coastal  management  objectives 
identified  in  section  303(2)(A)-(1)  of  the 
Coastal  Zone  Management  Act.  A  copy 
of  the  assessment  and  detailed  findings 
for  this  program  may  be  obtained  on 
request  from:  John  H.  McLeod. 
Evaluation  Officer.  Policy  Coordination 
Division,  Office  of  Ocean  and  Coastal 
Resource  Management.  National  Ocean 
Service,  NOAA,  1825  Connecticut 


Avenue,  NW..  Washington.  DC  20235 
(telephone:  202/673-5104). 

(Federal  Domestic  Assistance  Catalog 
11.419  Coastal  Zone  Management  Program 
Administration) 

Date:  September  9.  1987. 
Peter  L.  Tweedt, 

Director,  Office  of  Ocean  and  Coastal 

Resource  Management. 

|FR  Doc  87-21319  Filed  9-15-87:  8:45  amj 

BILUNG  COOC  SSKMW-M 


Intent  to  Evaluate  Performance  of 
State/Territorial  Coastal  Managen>ent 
Programs,  Coastal  Energy  Impact 
Programs  and  National  Estuarine 
Programs 

agency:  National  Oceanic  and 
Atmospheric  Administration,  National 
Ocean  Service,  Office  of  Ocean  and 
Coastal  Resource  Management. 
Commerce. 

ACTION:  Notice  of  intent  to  evaluate. 


summary:  The  National  Oceanic  and 
Atmospheric  Administration.  .National 
Ocean  Service,  Office  of  Ocean  and 
Coastal  Resource  .Management  (OCRM), 
announces  its  intent  to  evaluate  the 
performance  of  the  Alaska  Coastal 
Management  Program  (CMP): 
Mississippi  CMP.  Wisconsin  CMP; 
Alabama  CMP:  Virginia  CMP;  and 
Hawaii's  W'aimanu  .National  Estuarine 
Research  Reserve  through  December  31, 
1987.  The  reviews  of  coastal 
management  programs  will  be 
conducted  pursuant  to  section  312  of  the 
Coastal  Zone  .Management  Act  of  1972. 
as  amended,  (CZ.MA)  which  requires  a 
continuing  review  of  the  performance  of 
coastal  states  with  respect  to  coastal 
management,  including  detailed  findings 
concerning  the  extent  to  which  the  state 
has  implemented  and  enforced  the 
program  approved  by  the  Secretary'  of 
Commerce,  addressed  the  coastal 
management  needs  identified  in  section 
303(2)(A)  through  [I]  of  the  CZMA.  and 
adhered  to  the  terms  of  any  grant,  loan 
or  cooperative  agreement  funded  under 
CZMA.  The  reviews  of  .National 
Estuarine  Research  Reserves  are 
conducted  pursuant  to  section  315(f)  of 
the  CZMA.  as  amended  by  Pab,  L.  99- 
272,  which  requires  the  Secretary  of 
Commerce  to  evaluate  periodically  the 
operation  and  m.anagement  of  each 
Reserve,  including  education  and 
interpretive  activities,  and  the  research 
being  conducted  within  the  reserve.  The 
reviews  involve  consideration  of  written 
submissions,  a  site  visit  to  the  state,  and 
consuhations  with  interested  Federal, 
state  and  local  agencies  and  members  of 
the  public.  Public  meetings  will  be  held 
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ds  fv.rt  of  the  site  visits.  The  state  will 
issi:e  notice  of  these  meetings.  Copies  of 
each  state's  most  recent  perfornidnce 
reports,  as  wel!  as  the  OCRM's 
notification  letter  and  supplemental 
information  request  letter  to  the  state 
are  available  upon  request  from  the 
OCRM.  Written  comments  from  all 
mtf.-esied  parlies  en  each  of  those 
prot',r<ims  to  the  contact  listed  below  are 
en(:(niraged  at  this  time.  OCRM  will 
place  subsequent  notice  in  the  Federal 
Register  announcing  the  availability  of 
the  y.nal  Findmgs  based  cm  each 
ev'liidtion  once  these  are  completed. 

FOR  FURTHER  INFOHMATJON  CONTACT 

John  if.  McLeod.  Evaluation  Officer, 
F'oiK;y  Coordination  Division,  Office  of 
Ocean  and  Coastal  Resource 
Management,  National  Ocean  Service, 
NOAA,  1825  Connecticut  Avenue  NW., 
U'a.shington,  DC  2i)2:i5  (telephone:  202- 
B73-5t04). 

IFi'dcral  Donieatic  .'Kssistance  Catdlog 
n  4H  Coastal  Zone  Management  Program 
.'\ar!iin;strat!on| 

[latfd-  Seplemher  9. 19«7. 
Peter  L.  Tweedt. 

I)',  rector.  Office  of  Ocean  and  Coastal 
lU'source  Management. 
|FK  Dor  87-21318  Filed  9-15-87;  8:45  am] 

BILLING  coot  35t0-O8-»l 


COMMISSION  ON  EDUCATION  OF  THE 
DEAF 

Meeting  of  the  Commission  and  Its 
Committees 

AGENCY:  Commission  on  Education  of 

the  Deaf. 

ACTION:  Notice  of  meetinj;s. 

summary:  Pursuant  to  Pub.  L.  92-463, 
noti._:e  is  hereby  given  of  forthcoming 
nu'etmss  of  the  Commission  on 
Education  of  the  Deaf  and  its 
Coiiimittees.  The  purpose  of  the 
Commission  and  Com.m.ittee  meetings  is 
to  approve  publication  of  the  second  of 
tvso  sets  of  notices  of  draft 
recommendations  in  the  Federal 
Register.  These  meetings  will  be  open  to 
the  public. 

DATES:  September  28,  1987.  8:00  a.m.  to 
5:00  p.m.;  September  29,  1987.  8:00  a.m. 
t:)  5  00  p.m..;  September  30. 1987.  8:00 
a.m.  to  5:00  p.m. 

address:  All  meetings  will  be  held  in 
the  Holiday  Inn-Capitol.  550  C  Street 
SVV  ,  Washmgton,  DC  20024.  Monday, 
the  |iant  Committee  will  meet  in  the 
l.cwis  Room.  The  remainder  of  the  day. 
the  Precollege  Committee  will  meet  in 
the  (iemini  Room;  the  Postsecondary 
Committee  in  the  Lewis  Room.  Tuesday 


and  Wednesday,  all  meetings  will  be  in 
tlie  Lewis  Room 

FOR  FURTHER  INFORMATION  CONTACT: 
Monica  Hawkins,  Commission  on 
Education  of  the  Deaf,  GSA  Regional 
Office  Buildmg,  Room  6648,  7th  and  D 
Streets  SW.,  Washington,  DC  20407. 
[2021  453-4353  (TDD)  or  [202]  453-4684 
(Voice).  These  are  not  toll-free  numbers. 
SUPPLEMENTARY  INFORMATION:  The  Joint 
Committee  will  meet  Monday, 
September  28.  from  8:00  a.m.  to  10:00 
a.m.  to  receive  input  from  the  engage  in 
discussion  witii  a  panel  of 
representatives  from  the  model 
Secondary  School  for  the  deal  (MSSD). 
and  the  Kendall  Demonstration 
Elementary  School  (KDES)  on  research 
and  dissemination  activities.  The 
precollege  Committee  will  meet  from 
10:30  a.m.  to  12:00  noon  to  receive  input 
from  and  engage  in  discussion  with  a 
panel  of  representatives  from  the  MSSD 
and  the  KDES  on  precollege  activities. 
The  Postsecondary  Committee  will  meet 
at  the  same  time  to  discuss  employment 
of  deaf  persons  at  Gallaudet  University 
and  NTiD.  That  afternoon,  form  1:00 
p.m.  to  5:00  p.m.,  the  Precollege 
Committee  will  meet  to  discuss  the 
proposed  findings  on  demographics, 
language  acquisition,  reading,  and  early 
intervention.  Tlie  Postsecondary 
Committee  will  also  meet  from  1:00  p.m. 
to  5:00  p.m.  to  discuss  vocational 
rehabilitation  services,  vocational 
education,  and  transition  programs  for 
low-achieving  persons  and  adult 
education. 

On  September  29,  the  Joint  Committee 
will  meet  from  8:00  a.m.  to  12:00  noon  to 
discuss  minority  education,  the 
Department  of  Education's  liaison 
officer  to  Gallaudet  University  and  the 
NTID.  the  Captioned  Films  program, 
technology,  and  educational 
interpreting.  In  the  afternoon,  the  Joint 
Committee  will  meet  from  1:00  p.m.  to 
5:00  p.m.  to  discuss  culture  in  the 
classroom,  education  of  deaf/blind 
persons,  teacher  training/certification, 
the  feasibility  of  establishing  a 
clearinghouse,  and  rural  education. 
On  September  30.  the  Executive 
Committee  will  meet  from  8:00  a.m.  to 
10:00  a.m.  for  reports.  The  full 
Commission  will  meet  from  1:00  p.m.  to 
5:00  p.m.  to  approve  the  publication  of 
its  second  set  of  draft  recommendations 
and  to  suggest  items  to  put  on  the 
agenda  from  the  October  28-29  meeting. 

The  proposed  agenda  for  the 
Commassion  meeting  on  September  30, 
includes  the  following: 

I.  Approval  of  minutes 

II.  Reports. 

•  Chairperson's  Report. 

•  Vice  Chairperson's  Report. 


•  Executive  Committee  Chairperson's 
Report. 

•  Staff  Director's  Report. 

HI.  New  business. 

Second  set  of  draft  recommendations 
for  publication  in  the  Federal  Register. 

IV.  October  agenda 

V.  Adjournment 

These  meetings  will  be  open  to  the 
public.  Interpreters  will  be  provided.  If 
you  need  audio-loop  systems  or  other 
special  accommodations,  please  contact 
Monica  Hawkins  at  [202]  453-1353 
(TDD)  or  [202]  453-1684  (Voice)  no  later 
than  September  23, 1987,  5:00  p.m.  E.S.T. 
These  are  not  toll  free  numbers. 

Records  will  be  kept  of  the 
proceedings  and  will  be  avaii.ihle  for 
public  inspection  at  the  office  of  the 
Commission  on  Education  of  the  Deaf, 
GSA  Regional  Office  Building.  Room 
6646,  7th  and  D  Streets  SVV.. 
Washington,  DC. 
Pat  lohanson. 
Stuff  Director. 
[PR  Doc.  87-21323  Filed  9-15-87;  8:45  am] 

BILLING  CODE  5820-SO-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Chicago  Mercantile  Exchange 
Proposed  Futures  Contract 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  availability  of  the 

terms  and  conditions  of  proposed 

commodity  futures  contract. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  ("Commission "] 
previously  published  in  the  Federal 
Register  a  proposal  of  the  Chicago 
Mercantile  Exchange  ("CME  ")  for 
designation  as  a  futures  contract  market 
in  the  .Nikkei  Stock  .Average.  The 
Director  of  the  Division  of  Economic 
Analysis  ("Division")  of  the 
Commission,  acting  pursuant  to  the 
authority  delegated  by  Commission 
Regulation  140.96,  has  determined  that, 
in  this  instance,  an  additional  period  for 
public  comment  is  warranted. 
date:  Comments  must  be  received  on  or 
before  October  1. 1987. 
ADDRESS:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary.  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW..  Washington,  DC  20581. 
Reference  should  be  made  to  the  CME 
Nikkei  Stock  Average  futures  contract. 
FOR  further  INFORMATJON  CONTACT: 
Naomi  Jaffe,  Division  of  Economic 
Analysis.  Commodity  Futures  Trading 


UM  i 
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Commission,  2033  IC  Street  NW.. 
Washington,  DC  20581,  (202)  254-7227. 

SUPPLEMENTARY  INFORMATION:  On  May 

19, 1987,  the  Commission  publisbed  in 
the  Federal  Register,  for  a  60-day 
comment  period,  a  notice  of  avaiiability 
of  the  CMEs  proposed  terms  and 
conditions  for  the  Nikkei  Stock  Average 
futures  contract  (52  FR  20136).  In  a 
September  4, 1987,  letter  to  the 
Commission,  the  CME  requested  that  the 
Commission  republish  the  terms  and 
conditions  of  the  proposed  contract  "to 
afford  commentators  an  additional 
opportunity  to  comment  on  these  terms." 
As  noted,  the  Director  of  the  Division 
has  determined  that,  for  this  proposed 
contract,  an  additional  comment  period 
is  warranted. 

Copies  of  the  terms  and  conditions  of 
the  proposed  futures  contract  will  be 
available  for  inspection  at  the  Office  of 
the  Secretariat,  Commoditj^  Futures 
Trading  Commission,  2033  K  Street  .\'W., 
Washington,  DC  20581.  Copies  of  the 
terms  and  conditions  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address  or  by  phone 
at  (202)  254-6314. 

Other  materials  submitted  by  the 
CME  in  support  of  the  application  for 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission's  regulations 
thereunder  (17  CFR  Part  145  (1987)), 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145.5  and  145.9.  Requests  for  copies 
of  such  materials  should  be  made  to  the 
FOI,  Privacy  and  Sunshine  Acts 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commissions 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 
terms  and  conditions  of  the  proposed 
futures  contract,  or  with  respect  to  other 
materials  submitted  by  the  CME  in 
support  of  the  application,  should  send 
such  comments  to  Jean  A.  Webb, 
Secretary.  Commodity  Futures  Trading 
Commission,  2033  K  Street.  .\W., 
Washington,  DC  20581.  bv  October  1 
1967. 

Issued  in  Washington.  DC.  on  September 
11. 1987. 

Paula  A.  Tosini, 

Director.  Division  of  Economic  Anafysis. 

|FR  Doc.  87-21336  Filed  9-15-«7:  8;45  Bm| 

BILUHG  COOC  6351-01-M 


DEPARTMEhfT  OF  DEFENSE 
Office  of  the  Secretary 

Meeting;  Defence  Advisory  Commtttee 
on  Women  in  the  Services 

(DACowrrs) 

agency:  Defense  Advisory  Committee 

on  Women  in  the  Services 

(DACOWITS). 

ACTION:  Notice  of  meeting. 


summary:  Pursuant  to  Pub.  L  92-463, 
notice  is  hereby  given  of  a  forthcoming 
meeting  of  the  Defense  Advisory 
Committee  on  Women  in  the  Ser\ices 
(DACOWrrS).  The  purpose  of  the 
DACOWITS  is  to  assist  and  advise  the 
Secretary  of  Defense  on  matters  relating 
to  women  m  the  Services.  The 
Committee  meets  semi-annually. 
date:  October  25-29. 1987  (Detailed 
agenda  follows. 

ADDRESS:  Sheraton  Plaza  Hotel,  1721 
Central  Texas  Expressway.  Kiljeen, 
Texas,  unless  otherwise  noted  in 
detailed  agenda. 

Agenda:  Sessions  will  be  conducted 
daily  as  indicated  and  will  be  open  to 
the  public.  The  agenda  will  inchide  the 
following  meetings  and  discussions. 

Sunday,  October  25. 1887 

11:00  a.m.-4:00  p.m..  Registration 
11:00  a.m.-12:00  noon,  Executive 

Committee  .Meeting 
12:00  noon-l:00  p.m..  Get  Acquainted 

Luncheon  (Current  DACOWITS 

Members  Only) 
12:00  a.m. -1:00  p.m.  Get  Acquamted 

Luncheon  (MilRep  and  Liaison 

Officers  Only) 
1:15  p.m.-2:00  p.m..  Chairman's 

Procedural  Session 
2:00  p.m, -3:00  p.m.,  Briefing:  Title  FV: 

Joint  Officer  Personnel  Policy  DoD 

Reorganization  Act  of  1986 
3:00  p.m.-6:00  p.m..  Subcommittee 

Sessions  (Evaluation  and  Disposition 

of  Service  Responses):  Briefing:  Army 

.Medical  Study  (Subcommittee  ^2] 
7:00  p.m.-8:30  p.m..  \'o-Host  Social 

Buffet 

Monday,  October  26, 1387 

8:00  a.m,-8:30  a.m.,  OSD  Official  Coffee 
8:30  a.m.-9r00  a.m..  Official  Opening 

Ceremony  Presiding:  Dr.  Jacquelyn 

Davis.  DACOWITS  Chairman 
9:30  a.m.-10:30  a.m..  Bnefing:  Study  of 

Women  at  the  .\aval  Academy  " 
10:45  a.m.-ll:45  a.m..  Briefing:  General 

Unrestricted  Line:  Training  and 

Administration  of  Reserves; 

Command  of  Naval  Reserve  Centers 
12flO  noon-l;30  p.m.,  OSD  Luncheon  [by 

invitation  only) 


1:30  p.m.-2;30  p.m..  Brief mg:  Command 

and  ExecuUve  Officer  Biiiets 

Available  for  Personnel  in  the  General 

Unrestncled  Lme 
2:30  p.m. -5:30  p.m..  Subcommittee 

Sessions  (Evaluation  of  Br>efings  and 

Sunday  ResolutioFw) 
7:00  p.m.^:00  p.m..  OSD  Reception  (By 

Invitation  Only] 
8:00  p.m.-10:30  p.m.,  OSD  Dinner  [By 

Invitation  Or,!y) 

Tuesday,  October  27, 1967 

Field  trip  hosted  by  the  U.S.  Army  to 
Fort  Hood.  Texas,  (Limited  to 
DACOWITS  Members.  Former 
Members.  Official  Military 
Representatives,  D.^COWITS  Liaison 
Officers,  and  special  guests.) 

Wednesday,  October  28, 1967 

9:00  a.ni.-g:30  a.m..  Presentations  by 

Members  of  the  F>ublic 
9:30  ajii.-ll:45  a.m..  Subcommittee 

Sessions 
12:00  noon- 2:00  p.m..  Installation  Visit 

Luncheon 
2:00  p.m.-5KX)  p jn..  Executive  Committee 

Mark-up 

Thursday,  October  29,  1987 

7:30  a.m.-«:00  a.m..  Individual  Review  of 

Resolutions 
8  00  am, -11  00  am..  Generel  Business 

Session 
11  00  a.m.-12:00  noon.  Adjourn: 

Executive  Committee  Meeting 
FOR  FURTHER  INFORMATION  CONTACT. 
Ma)Gr  Uona  E.  Prewitl,  Director, 
DACOWITS  and  Military  Women 
.Matters.  OASD  (Force  .Management  and 
Personnel),  The  Pentagon,  Room  3Dr69, 
Washington.  DC  20301^1000,  telephone 
(202)  697-2122 

SUPPI.EMENTAHY  INFORMATION:  The 

following  rules  and  regulations  will 
govern  the  participation  by  members  of 
the  public  at  the  meeting: 

(1)  Members  of  the  public  will  not  be 
permitted  to  attend  the  officia! 
Department  of  Defense  luncheon  or 
dinner, 

(2)  All  business  sessions,  to  include 
the  Executive  Committee  .Meetings,  will 
be  open  to  the  public. 

(3)  Interested  persons  muv  submit  a 
written  statement  for  consideration  by 
the  Committee  and/or  make  an  oral 
presentation  of  such  durmg  the  meeting. 

(4)  Persons  desiring  to  make  an  oral 
presentation  or  submit  a  written 
statement  to  the  Committee  must  notify 
the  point  of  contact  listed  above  no  later 
than  Ocio'uti  5,  1987. 

(5)  Length  and  number  of  oral 
presentations  to  be  made  will  depend  on 


the  number  of  requests  received  from 
the  members  of  the  pubHc. 

(6)  Oral  presentations  by  members  of 
the  public  will  be  permitted  only  from 
9:00  a.m.  to  9:30  a.m.  on  Wednesday. 
October  28, 1987,  before  the  Full 
Committee. 

(7)  Each  person  desiring  to  make  an 
oral  presentation  or  submit  a  written 
statement  must  provide  the  DACOWITS 
office  with  a  copy  of  the  presentation  or 
60  copies  of  the  statement  by  October  9. 
1987. 

(8)  Persons  submitting  a  written 
statement  only  for  inclusion  in  the 
minutes  of  the  meeting  must  submit  one 
(1)  copy  either  before  or  during  the 
meeting  or  within  five  (5)  days  after  the 
close  of  the  meeting. 

(9)  Other  new  items  from  members  of 
the  public  may  be  presented  in  writing 
to  any  DACOWITS  member  for 
transmittal  to  the  DACOWITS 
Chairman  or  Director,  DACOWITS  and 
Military  Women  Matters,  to  consider. 

(I)  Members  of  the  public  will  not  be 
permitted  to  enter  into  oral  discussion 
conducted  by  the  Committee  members 
at  any  of  the  sessions;  however,  they 
will  be  permitted  to  reply  to  questions 
directed  to  them  by  the  members  of  thf 
Committee. 

(II)  Members  of  the  public  will  be 
permitted  to  orally  question  the 
scheduled  speakers  if  recognized  by  the 
Chairman  and  if  time  allows  after  the 
official  participants  have  asked 
questions  and/or  made  comments, 

(12)  Questions  from  the  public  will  not 
be  accepted  during  the  Subcommittee 
Sessions,  the  Executive  Committee 
Meetings,  or  the  Business  Session  on 
Thursday,  October  29,  1987. 
Patricia  H.  Means, 

OSD  Ffiwrul  Register  Liaison  Officer, 

Dfpartment  of  Defense. 

SeptembtT  11.  1987, 

[FR  Doc,  87-21297  Filed  9-15-87;  8:45  ami 

BHJJMG  CODE  3810-01-M 


Strategic  Defense  Initiative  Advisory 
Committee;  Meetings 

ACTION:  Notice  of  Advisory  Committee 

Meetings, 

summary:  The  Strategic  Defense 
Initiative  (SDI)  Subcommittee  (Ground 
Based  Free  Electron  Laser  Technology 
IntegratiDn  Experiment  Technical 
Advisory  Croup'  will  meet  in  closed 
session  in  Washington,  DC,  on 
September  21-22,  1987, 

The  mission  of  the  Subcommittee  is  to 
provide  the  SDI  Advisory  Committee  an 
independent  analysis  and  assessment  of 
the  plans  and  approaches  for  the  ground 
based  free  electron  laser  technology 
integration  experiment.  At  the  meeting 


on  September  21-22. 1987  the 
subcommittee  will  discusss  status  of 
laser  research  and  management  issues. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  No.  92^63,  as  amended  (5 
U.S.C,  App  II,  (1982)).  it  has  been 
determined  that  this  SDI  Advisory 
Subcommittee  meeting,  concerns 
matters  listed  in  5  U.S.C.  552b(c)(l) 
(1982).  and  that  accordingly  this  meeting 
will  be  closed  to  the  public. 
Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
September  11. 1987. 

[FR  Due.  87-21298  Filed  &-15-87;  8:45  am] 
BILLINC  CODE  3810-01-W 


DEPARTMENT  OF  EDUCATION 

National  Advisory  and  Coordinating 
Council  on  Bilingual  Education; 
Meeting 

AGENCY:  Department  of  Education, 

National  Advisory  and  Coordinating 
Council  on  Bilingual  Education. 
ACTION:  .Notice  of  meeting. 

The  public  is  being  given  less  than  15 
days  notice  of  this  meeting  inasmuch  as 
the  Designated  Federal  Official  was 
unable  to  obtain  a  quorum. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Advisory  and  Coordinating  Council  on 
Bilingual  Education.  Notice  of  this 
meeting  is  required  under  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend. 
dates:  September  21  and  22,  1987,  9:15 
a.m.  until  5:00  p.m.  The  meeting  will  be 
conducted  at  the  Dupont  Plaza  Hotel. 
1500  New  Hampshire  Avenue. 
Washington.  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anna  Maria  Farias,  Designated  Federal 
Official,  Office  of  Bilingual  Education 
and  Minority  Languages  Affairs, 
Reporter's  Building,  Room  421,  400 
Maryland  Avenue,  SW,,  Washington. 
DC  20202  (202)  732-5063. 
SUPPLEMENTARY  INFORMATION:  The 
National  Advisory  and  Coordinating 
Council  on  Bilingual  Education  is 
established  under  section  752(a)  of  the 
Bilingual  Education  Act  (20  U.S.C,  3262). 
NACCBE  is  established  to  advise  the 
Secretary  of  the  Department  of 
Education  concerning  matters  arising  in 
the  administration  of  the  Bilingual 
Education  Act  and  other  laws  affecting 
the  education  of  limited  English 


proficient  populations.  The  meeting  of 
the  Council  is  open  to  the  public. 

The  proposed  agenda  includes  the 
following; 

I.  Roll  Call 

II.  Adoption  of  Minutes  of  Previous  Meeting 

III.  Introduction  of  Visitors 

IV.  Presentation  of  Information  by  OBEMLA 
Director  or  Designee 

V.  Presentation  of  information  by  Members 

of  general  Public  or  Organizations  on 
Agenda  Items  (Limited  to  5  minutes  per 
person  from  any  one  group) 

VI.  Committee  Reports 

VII.  Old  Business 
VllI    New  Business 

IX.  Presentation  of  Information  by  Members 
of  genera!  Public  or  Organizations  on 
Items  for  Possible  Future  Action  by 
Council  (Limited  to  5  minutes  per  person 
from  any  one  group) 

X.  Meetings  of  Individual  Committees 

XI.  Reconvening  of  Council 

XII.  Adjournment 

Records  are  kept  of  all  Council 
proceedings  and  are  available  for  public 
inspection  at  the  Office  of  Bilingual 
Education  and  Minority  languages 
Affairs.  Reporter's  Building.  Room  421, 
400  Maryland  Avenue.  SW.. 
Washington.  DC  20202,  Monday  through 
Friday  from  9:00  a,m.-5;30  p.m. 

Dated:  September  11.  1987. 
Alicia  Coro, 

Director.  Office  of  Bilingual  Education  and 
Minority  Affairs. 

[FR  Doc,  87-21321  Filed  9-15-87;  8:45  am] 
BILLING  CODE  4000-0 1-M 


DEPARTMENT  OF  ENERGY 

Senior  Executive  Service; 
Performance  Review  Board 

Action:  Amendment  to  the  SES 
Performance  Review  Board 
Appointments. 

Summary:  This  notice  lists  the 
additional  members  to  serve  on  the 
Performance  Review  Board  standing 
register  for  the  Department  of  Energy. 
This  amends  the  listing  forwarded  for 
publication  on  August  13.  1987. 

The  additional  names  for  the  SES 
Performance  Review  Board  are  as 
follows: 

Lawrence  Pettis 
Samuel  Rousso 
Joel  Snow 
Robert  Tiller 

Issued  in  Washington.  DC.  on  August  27. 
1987. 

Harry  L.  Peebles, 

Executive  Secretary,  Executive  Personnel 

Board. 

|FR  Doc.  87-21385  Filed  9-15-87:  8:45  am) 

BILUNQ  CODE  64SO-01-M 
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Federaf  Energy  Regutatory 
Commission 

[Docket  Nos.  ER87-6 10-000  et  at.! 

Electric  Rate  and  Corporate 
Regulation  Fittngs;  Wisconsin  EtectHc 
Power  Co.  et  af. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Wisconsin  Electric  Po*ver  Company 

[Docket  No.  ER87-610-000J 
September  4,  1987. 

Take  notice  that  on  August  31, 1987, 
Wisconsin  Electric  Power  Company 
tendered  for  filing  transmission  service 
agreements  between  Wisconsin  Electric 
Power  Company  and  Commonwealth 
Edison  Company  and  between 
Wisconsin  Electric  Power  Company  and 
Wisconsin  Public  Service  Corporation. 
The  transmission  service  agreements 
provide  for  the  transmission  of  economy 
energy  between  Commonwealth  Edisoji 
Company  and  Wisconsin  Public  Service 
Corporation  as  contemplated  in  a  Letter 
Agreement  filed  June  8, 1987,  in  Docket 
No.  ER87-}75-00a 

Copies  of  the  Biing  were  served  upon 
Wisconsin  Public  Service  Corporation, 
Green  Bay.  Wisconsin,  Comnaonweallh 
Edison  Company.  Chicago,  Illinois,  and 
the  Public  Service  Commission  of 
Wisconsia  Madison,  Wisconsin. 

Comment  date:  September  21, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Montaup  Electric  Company 

(Ducket  Nos.  ER81-7-;9-000,  ER82-32&-000, 
ERa3-110-000.  ER84-5S-00a  ER87-471-0001 
September  4.  1967. 

Take  notice  that  on  August  28, 1987. 
Montaup  Electnc  Company  (Montaup) 
tendered  for  filing  a  compliance  report 
showing  the  refunds  that  were  credited 
to  the  Customer's  bills  dated  August  14, 
1987  for  electric  service  rendered  during 
the  month  of  July  1987. 

Montaup  states  that  the  refund 
include  credits  to  the  affiliates  in  Docket 
Nos.  ER8.3-1 10-000  and  ER84-55-O00  due 
to  stipulations  contained  in  their 
settlement.  Montaup  also  states  that 
credit  was  applied  to  the  non-affiliates' 
bills  from  settlement  in  Docket  No. 
ER84-55-000;  but  no  credit  was  owed  to 
them  from  Docket  .Nos.  ER81-749-000. 
ER82-325-O00  or  ERSS-liO-OOO  due  to 
prior  settlement  with  them. 

Comment  date:  September  21.  1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


3.  Niagara  Mohawk 

[Docket  No.  £1,86-22-000} 

September  4.  1987. 

Take  notice  that  on  Aijgusl  31, 1987. 
.Niagara  Mohawk  tendered  for  Cling 
pursuant  to  the  Commission's  letter 
order  dated  June  18. 198",  its 
Compliance  Refund  Report.  The  refund 
of  $45,000.  without  interest,  was 
tendered  to  the  Power  Authority  of  the 
State  of  New  York  pursuant  to  Article 
11. A.  of  the  Settlement  Agreement  \n  this 
docket  is  for  ultimate  distribution  to 
Airco.  Inc.,  SKW  Alk)y,  In.,  Occidental 
Chemical  Corporation  and  OUn 
Corporation  and  represents  a  fikli  and 
complete  settlement  of  this  proceeding. 

Comment  date:  September  21,  1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Interstate  Power  Company 

[Docket  No.  ES87-3»-000j 
September  8. 1987 

Take  notice  that  on  August  25,  1987. 
Interstate  Power  Company  (Apphcant) 
filed  an  application  wnth  the 
Commission  seeking  an  order  pursuant 
to  section  204  of  the  Federal  Power  Act 
for  $50  million  short-term  promissory 
notes  commercial  paper  to  be  issued  on 
or  before  December  31, 1988,  and  to 
mature  no  later  than  December  31. 1989. 

Comment  date:  September  24, 1987,  in 
accordance  with  StaiKlard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Carolina  Power  h  Light  CoaqMny 

[Docket  No.  ERfl7-503-0001 
September  9.  1987. 

Take  notice  that  on  September  3. 1967. 
Carolina  Power  &  Light  Company 
(CP&L)  tendered  for  fUing  changes  to 
CP&L's  Hackstand  Power  and 
Transmission  rates  which  are  a  part  of 
the  Service  Agreement  dated  October 
27,  1972.  The  Service  Agreement  as 
amended,  is  on  file  v«th  the  Commission 
as  Carolina  Power  &  Light  Companv 
Rate  Schedule  FPC  .No.  102, 

This  filing  amends  the  original  filing 
dated  June  18,  1987,  to  reflect  the  34% 
statutory  federal  income  tax  rate  which 
became  effective  on  July  1,  1987.  CP&L's 
Hackstand  Power  and  Transmission 
rates  filed  herewnth  decreased  from  the 
1985  rates  and  are  for  the  time  period 
July  1. 1987,  through  June  30,  1988.  It  is 
respectfully  requested  that  the 
Commission  waive  its  60-day  notice 
requirement  and  allow  the  supplements 
filed  herewith  to  become  effective  on 
July  1,  1987. 

Comment  date:  September  23, 1987.  in 
accordaiice  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


6.  Common w eaUh  Electric  Company 

[Docket  No.  ER87-616-0001 
September  9.  196'' 

Take  notice  that  on  Sep'embpr  3. 1987, 
Commonwealth  Electric  Company 
[Commonwealth)  tendered  for  filing. 
pursuant  to  §  35.12  of  the  Commisswms 
regulations,  a  proposed  tariff  for  the 
provision  of  non-firm  transmission 
services  at  wholesale.  Commonwealth 
states  that  its  proposed  tariff  is  intended 
to  be  generally-available  to  investor- 
owned  utilities,  municipalities  operating 
an  electric  distribution  system  and 
"Qualifying  Facilities".  The  tariff 
proposes  a  cost  of  service  formula  rate 
to  be  implemented  on  an  annual  basis.  If 
implemented  based  upon  date 
applicable  to  calendar  1986,  such  rat« 
would  be  $1.31  per  kilowatt  per  month. 
Commcmwealth  proposes  that  its  tariff 
become  effective  upon  November  9, 
1987.  an  even  date  slightly  in  excess  of 
sixty  days  following  the  instant  fihnf . 

Commonwealth  states  that  copies  of 
the  tendered  filing  have  been  served 
upon  the  Massachusetts  Department  of 
Public  Utihties. 

Comment  date:  September  23, 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Padfk  Gas  and  Electric  Company 

[Docket  No.  ERa6-272-002) 
September  9.  1967 

Take  notice  that  on  September  4. 1987, 
Pacific  Gas  and  Electric  Company 
(PGandE)  tendered  for  fiHng  a 
compliance  report  containing  the 
calculation  of  rex-enue  at  the  proposed 
and  present  rates  for  the  Western  Area 
Power  Administration  (WAPA). 

Comment  date:  September  23.  1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Southern  Company  ServiceSt  lac 

[Docket  No  ER87-61 7-000) 
September  9,  1987 

Take  notice  that  on  September  3, 1987. 
Southern  Company  Services.  Inc.  on 
behalf  of  .Alabama  Power  Company. 
Georgia  Power  Company,  Gulf  Power 
Company  and  .Mississippi  Power 
Company  (Southern  Companies), 
tendered  for  filing  a  change  m  rates  for 
Service  Schedule  B  and  Service 
Schedule  E  of  the  Interchange  Contract 
dated  December  15, 1980  between  City 
of  Tallahassee,  Florida  and  Southern 
Companies,  The  proposed  change  would 
reduce  the  return  on  common  equity 
component  of  the  formula  rate  described 
in  the  Allocation  Methodology  and 
Periodic  Rate  Computation  Procedure 
Manual  and  the  Addendum  to  Service 
Schedule  E,  Allocation  Methodology  and 
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Periodic  Rate  Computation  F>rocedure 
Manual  of  Southern  Companies  from 
15.0%  to  14.0%. 

Comment  date:  September  23. 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

9.  Southern  Company  Services,  Inc. 

(Docket  No  ER8:'-61 8-000] 
September  9.  1987. 

Take  notice  that  on  September  3,  1987. 
Southern  Company  Services,  Inc.  on 
behalf  of  Alabama  Power  Company, 
Georgia  Power  Company.  Gulf  Power 
Company  and  Mississippi  Power 
Company  (Southern  Companies), 
tendered  for  filing  a  change  in  rates  for 
Service  Schedule  B  of  the  Interchange 
Contract  dated  August  7, 1981  between 
South  Carolina  Public  Service  Authority 
and  Southern  Companies.  The  proposed 
change  would  reduce  the  return  on 
common  equity  component  of  the 
formula  rate  described  in  the  Allocation 
Methodology  and  Periodic  Rate 
Computation  Procedure  Manual  from 
16.0^0  to  14.0%. 

Comment  date:  September  23, 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  de.sinng  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 

[FR  Doc  87-21344  Filed  9-15-87;  8:45  am) 
BltXlNQ  CODE  6717-01-M 


project  Nos.  8893-002  et  al.] 

Applications  Fiied  With  the 
Commission;  Hydroelectric 
Applications  (Hydro  Power 
Development  et  al.) 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Federal  Energy  Regulatory 


Commission  and  are  available  for  public 
inspection: 

1  a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  8893-002. 

c.  Date  Filed:  December  12, 1986. 

d.  Applicant:  Hydro  Power 
Development. 

e.  Name  of  Project:  Snake  River. 

f.  Location;  On  the  Snake  River  and 
Peru  Creek  in  Summit  County,  Colorado 
(Section  6,  Township  5S,  Range  76W, 
New  Mexico  Principal  Meridian). 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)  through  825(r). 

h.  Applicant  Contact:  Herbert  C. 
Young,  123  S.  Paradise  Road,  Golden. 
CO  80401,  (303)  526-9296. 

i.  FERC  Contact:  Hector  M.  Perez, 
(202)  376-1669. 

j.  Comment  Date:  October  13, 1987, 

k.  Description  of  Project;  The 
proposed  run-of-river  project  would 
consist  of:  (1)  A  new  intake  structure  in 
the  north  bank  of  the  Snake  River  at 
elevation  9,980  feet  msl;  (2)  a  new  48- 
inch-diameter,  4,000-foot-long  buried 
penstock;  (3)  a  new  intake  structure  in 
the  south  bank  of  the  Peru  Creek  at 
elevation  9,980  feet  msl;  (4)  a  new  48- 
inch-diameter,  4,000-foot-long  buried 
penstock;  (5)  a  new  powerhouse  with  2 
turbine-generator  units  with  an  installed 
capacity  of  150  and  600  kW,  each;  (6)  a 
new  600-foot-long,  11-kV  underground 
cable;  and  (7)  other  appurtenances.  The 
project  would  be  located  within  the 
Arapahoe  National  Forest.  The 
applicant  estimates  an  average  annual 
generation  of  2.250,000  kWh  for  the 
project. 

1.  Purpose  of  Project:  Project  energy 
would  be  sold  to  the  Public  Service 
Company  of  Colorado. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3.  A9, 
B,  C,  and  Dl. 

2  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  9298-000. 

c.  Date  Filed;  June  27, 1985. 

d.  Applicant;  Henniker  Hydroenergy 
Corp. 

e.  Name  of  Project:  Hermiker  Dam. 

f.  Location:  On  Contoocook  River, 
near  town  of  Henniker,  in  Merrimack 
County,  New  Hampshire. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)  through  825(r) 

h.  Applicant  Contact:  Mr.  Victor  A. 
Engel,  145  Abbott  Road,  Concord.  NH 
03301.  (603)  225-3068. 

i.  FERC  Contact:  Sat  Goel  (202)  376- 
9816 

j.  Comment  Date:  October  9, 1987. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
An  existing  8-foot-high.  315-foot-long 
dam  to  be  reconstnicted,  owned  by  the 


Army  Corps  of  Engineers;  (2)  an  existing 
reservoir  with  90-acre  feet  storage 
capacity  and  a  surface  area  of  15  acres 
at  an  elevation  of  410.85  feet  m.s.l;  (3)  a 
new  ll-foot-diameter,  200-foot-long 
penstock;  (4)  a  new  powerhouse 
containing  two  generating  units  with  a 
total  installed  capacity  of  1,500  kW;  and 
(5)  a  proposed  200-foot-long 
transmission  line  connecting  to  an 
existing  Public  Service  Company  of  New 
Hampshire. 

1.  Purpose  of  Project:  The  project 
power  would  be  sold  to  Public  Service 
Company  of  New  Hampshire.  The 
applicant  estimates  that  the  cost  of  the 
work  to  be  performed  under  the 
preliminary  permit  would  be  $40,000. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7. 
A9,  AlO,  B,  C,  and  D2. 

3  a.  Type  of  AppUcation;  Minor 
License. 

b.  Project  No.:  9635-001. 

c.  Date  Filed;  November  12, 1986. 

d.  Applicant;  Clarance  A.  and  Lottie  E. 
Hawkins  and  Hawkins  Hydro  Co. 

e.  Name  of  Project;  Hawkins. 

f.  Location:  On  the  Dirty  George  Creek 
and  Camp  Creek  in  Delta  County, 
Colorado  (Sections  9, 15,  and  16, 
Township  13S,  Range  95W  New  Mexico 
Principal  Meridian). 

g.  Filed  Pursuant  to;  Federal  Power 
Act  16  U.S.C.  791(a)  through  825(r). 

h.  Applicant  Contact:  Clarance  A. 
Hawkins,  Rural  Route  1,  P.O.  Box  373, 
Eckert,  CO  81418,  (303)  85&-3845. 

i.  FERC  Contact:  Hector  M.  Perez, 
(202)  37&-1669. 

j.  Comment  Date:  October  9. 1987. 

k.  Description  of  Project:  The 
proposed  run-of-river  project  would 
consist  of:  (1)  An  existing  3-foot-high,  15- 
foot-long  concrete  diversion  dam  across 
Dirty  Creek  at  elevation  7,180  feet  msl; 
(2)  an  existing  125-foot-Iong  rectangular 
irrigation  ditch,  (3)  a  new  sump-type 
intake  structure  at  the  irrigation  ditch; 
(4)  a  new  16-inch-diameter,  9, 200-foot- 
long  steel  penstock;  (5)  a  new 
powerhouse  with  a  650-kVV  turbine- 
generator  unit;  (6)  a  new  50-foot-long 
tailrace  channel  returning  water  into 
Camp  Creek  at  elevation  6,200  msl;  (7)  a 
new  2,000-foot-long  underground 
transmission  line;  and  other 
appurtances.  The  upper  part  of  the 
project  is  partially  on  lands 
administered  by  the  Bureau  of  Land 
Management.  The  applicant  estimates 
an  average  annual  generation  of 
3,677.631  kWh.  Project  energy  would  be 
sold  to  the  Colorado-Ute  Electric 
Association.  This  application  was  filed 
within  the  applicant's  preliminary 
permit  term  for  this  project. 
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1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9. 
B,  C,  and  Dl. 

4  a.  Type  of  Application.  Constructed 
Minor  License. 

b.  Project  No.:  10102-000. 

c.  Date  Filed:  September  29, 1986, 

d.  Applicant:  Franklin  Springer. 

e.  Name  of  Project:  Springer  No.  1. 

f.  Location:  On  the  McFadden, 
Morrison,  and  Pine  Creeks  in  Chaffee 
County,  Colorado. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)  through  825(r). 

h.  Applicant  Contact:  Karl  F.  Kumli  lU. 
1911  Eleventh  Street.  Suite  201,  P.O.  Box 
2279,  Boulder.  CO  80306.  (303)  440-0075. 

i.  FERC  Contact:  Hector  Perez.  (202) 
376-1669. 

j.  Comment  Date:  October  13,  1987. 

k.  Description  of  Project:  The  existing 
project  consists  of:  (1)  A  concrete 
diversion  weir  at  Morrison  Creek;  (2)  an 
866-foot-long.  10-inch-diameter 
penstock:  (3)  Waupaca  Reservoir  No.  2 
with  a  surface  area  of  2.4  acres  at 
elevation  8.672  feet  msl  formed  by  the 
Waupaca  Dam  No.  2  (a  28-foot-high  and 
408-foot-long  earthfill  structure),  the 
North  Saddle  Dam  (a  10-foot-high  and 
90-foot-long  earthfill  structure),  and  the 
South  Saddle  Dam  (a  12-foot-high  and 
148-foot-long  earthfill  structure):  (4)  a  10- 
inch-diameter  and  387-foot-long 
penstock  from  the  Waupaca  Dam  No.  2 
to  join  the  downstream  end  of  the 
penstock  in  item  2  above:  (5)  a  10-inch- 
diameter.  1.553-foot-long  penstock:  (6)  a 
powerhouse  with  a  45-kW  turbine- 
generator  unit;  (7)  a  450-foot-long.  7.2-kV 
transmission  line;  and  (8)  other 
appurtenances.  The  Waupaca  Reservoir 
No.  2  is  an  off  channel  reservoir  fed  by 
the  Morrison  Creek,  McFadden  Creek, 
and  the  Pine  Creek.  All  project  features 
and  lands  are  owned  by  the  applicant. 
The  project  generates  an  average  of 
103.680  kWh  per  year.  The  power  is 
being  sold  to  the  Colorado  Ute  Electric 
Association. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B.C.  and  Dl, 

5  a.  Type  of  Application:  Major 
License. 

b.  Project  No.:  10199-000. 

c.  Date  Filed:  November  28,  1986, 

d.  Applicant:  City  of  Klamath  Falls, 
OR. 

e.  Name  of  Project:  Salt  Caves. 

f.  Location:  On  the  Klamath  River  in 
Klamath  County,  Oregon,  on  Bureau  of 
Land  Management  lands:  T40S,  ROE; 
T41S.  R6E,  and  T41S.  R5E.  Williamette 
Meridian. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)  through  825(r). 

h.  Applicant  Contact:  Mr.  William  G. 
Miller.  Resource  Management 


International,  Inc.,  1010  HuHey  Way. 
Suite  500,  Sacramento,  CA  95825,  (916) 

924-1534. 

i.  FTIRC  Contact:  )ames  Hunter  (202) 
376-9814. 

j.  Comment  Date:  October  9. 1987. 

k.  Description  of  Project:  The  project 
would  consist  of:  (1)  A  75-foot-high,  580- 
foot-long  earthen  dam  with  a  crest 
elevation  of  3.265.0  feet,  divertmg  flow- 
to  a  500-foot-long  power  canal  and 
spillway  approach  channel;  (2)  a  250- 
foot-long  ungated  concrete  ogee-crest 
spillway  located  adjacent  to  the  power 
canal  intake  with  a  crest  elevation  of 
3,250.0  feet,  and  appurtenant  hydraulic 
jump  stilling  basin;  (3)  a  25-foo"t-high  by 
20-foot-wide  concrete  low  level  outlet 
conduit  with  slide  gate  control  facilities, 
and  discharging  to  the  spillway  stilling 
basin:  (4)  an  impoundment  with  a 
surface  area  of  70  acres  and  a  gross 
Storage  capacity  of  1.500  acre-feet  at  a 
normal  maximum  pool  elevation  of 
3.250.0  feet;  (5)  power  canal  intake 
facilities  consisting  of  a  115-foot-long  by 
65-foot-wide  fish  screenhouse.  a  65-foot- 
long  concrete-lined  transition,  and  a  27- 
foot-wide  radial  gate;  (6)  a  7.3-milc-long 
power  diversion  conduit  consisting  of  a 
27-foot-wide  concrete  flume  and  a  7.900- 
foot-long  concrete-lined  channel;  (7)  a 
2.00G-foot-long  forebay  with  a  normal 
pool  elevation  of  3,224,5  feet;  (8)  a 
wasteway  to  the  river  consisting  of  an 
overflow  crest  discharging  into  a  side 
channel  chute  and  stilling  basin  for  a 
total  length  of  1,850  feet;  (9)  a  concrete 
penstock  intake  structure  with  two  17- 
foot-high  by  12-foot-wide  chambers;  (10) 
two  1.320-foot-long.  10-foot-diameter 
steel  penstocks;  (11)  a  70-foot-long,  65- 
foot-wide.  55-foot-high  buried  reinforced 
concrete  powerhouse  containing  two 
turbine-generating  units  each  rated  at  40 
MW  at  an  average  net  head  of  440  feet 
and  a  hydraulic  capacity  of  1.220  cfs; 
(12)  a  concrete-lined  tailrace  with  a 
bottom  width  of  50  feet  discharging  into 
the  Klamath  River  at  a  normal  tailwater 
elevation  of  2.781.0  feet;  (13)  two 
parallel,  1.5-mile-long.  2;}0-kV 
transmission  lines  from  the  substation 
adjacent  to  the  powerhouse  to  an 
existing  PP&L  230-kV  line;  and  (14) 
appurtenant  facilities.  Recreation 
improvements  include  parking  areas. 
fishing  and  hiking  access,  campgrounds, 
and  a  fish  spawning  channel  and  fish 
ladder  at  the  dam.  The  applicant 
estimates  the  average  annua!  generation 
for  the  project  to  be  364.3  GWh.  The  cost 
of  the  project  is  estimated  to  be 
$163,863,000. 

1.  Purpose  of  Project:  Power  output 
would  be  sold  to  one  or  more  utilities  in 
the  region. 


m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3.  A9. 
B.  and  C. 

6  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No;  10365-000. 

c.  Date  Filed:  March  26. 1987. 

d.  Applicant:  J.  Thomas  Gibbons  and 
Roberty  M,  Harding. 

e.  Name  of  Project:  Oriskany  Fails 
Generating  Station. 

f.  Location:  On  Oriskany  Creek,  near 
town  of  Augusta,  in  Oneida  County.  NY. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)  through  825(r). 

h.  Applicant  Person:  Mr.  |.  Thomas 
Gibbons,  R.D.  1.  Box  173,  Gridley  Page 
Road,  Deansboro,  NY  3328,  (315)  841- 
8191. 

i.  FERC  Contact:  Sat  Goei.  (202)  376- 
9816. 

j.  Comment  Date:  October  13. 1987. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
The  existing  8-foot-high,  60-foot-long. 
Oriskany  Falls  Dam  at  crest  elevation 
976  feet  m.s.l..  owned  by  Robert  M. 
Hardmg:  (2)  an  existing  30-inch- 
diameter.  25-foot-long  steel  penstock;  (3) 
an  existing  powerhouse  containing  a 
new  single  generating  unit  with  a  rated 
capacity  of  60  k\V  at  a  head  of  19  feel. 
and  (4)  a  60-foot-long.  4.6-kV 
transmission  line  connecting  to  the 
existing  .New  York  State  Electric  &  Gas 
Corporation  line. 

The  estimated  average  annual  energy 
production  is  350.000  kWh.  The  project 
power  would  be  sold  to  New  York  State 
Electric  and  Gas  Corporation.  The 
applicant  estimates  that  the  cost  of  the 
work  to  be  performed  under  the 
preliminary  permit  would  be  515,000. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7. 
A9,  AlO,  B.  C,  and  D2. 

7  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  10421-000. 

c.  Date  Filed:  May  28, 1987. 

d.  Applicant;  Skagit  River  Hydro. 
8.  Name  of  Project:  Howard  Creek. 

f.  Location:  On  Howard  Creek  in 
T36N,  R6E,  near  Burlington  in  Skagit 
County,  WA. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)  through  825(r). 

h.  Applicant  Contact:  Mr.  Lawrence  J. 
McMurtrey.  12122-196th  Avenue  NE.. 
Redmond.  WA  98052,  (206)  885-3986, 

i.  FERC  Contact:  Julie  Bernt,  (202)  376- 
9812. 

j.  Comment  Date:  October  17. 1987. 

k.  Description  of  Project:  The 
proposed  run-of-the-river  project  would 
consist  of:  (1)  A  36-inch-wide  concrete 
intake  structure  buried  in  the  streambed 
at  elevation  2.000  feet;  (2)  a  9.000-foof- 
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Inns.  60-inch-diametLT  penstock:  (3)  a 
powerhouse  containing  one  generating 
unit  with  a  rated  capacity  of  4.230  kVV; 
and  (4)  an  11-mde-long  transmission 
line.  Applicant  estimates  the  average 
annual  energy  production  to  be  18.53 
GVVh  and  the  cost  of  the  work 
performed  under  the  preliminary  permit 
to  be  S40.00f). 

1.  Purpose  of  Project:  The  power 
produced  is  to  be  sold  to  a  local  power 
company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9.  AlO.  B,  CandD2. 

8  a.  Type  of  Axpplic.Uiiin:  Preliminary 
Perm't. 

i).  Project  No.:  10432-000. 

c.  Date  Filed:  June  15, 1987. 

d.  Applicant:  Energy  Alternatives. 

e.  Name  of  Project:  Lookout  —  Fossil 
Creek. 

f.  Location:  hi  Snoqualmie  —  Mt. 
Baker  National  Forest,  on  Lookout  and 
Foss:l  Creeks,  in  Whatcom  County. 

VV  ashington.  Township  40\  and  Range 
7K. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  lb  U.S.C.  79Ua|  through  825(r). 

h.  Applicant  Contact:  Alan  K. 
Vanfiook,  6286  North  Fork  Road, 
Deniing,  VVA  98244,  f20fi)  592-5148. 

i.  n:RC  Contact:  Thomas  Dean.  (202) 
376-92~5. 

j  f]omment  Date:  October  13. 1987. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of;  [1) 
1  wo  diversion  weirs  each 
approximately  8  feet  high  and  30  feet 
wide  with  inlet  elevations  cf  3.000  feet 
msl:  (2)  an  18-inch  diameter  bifurcated 
penstock  totalling  8,800  feet  in  length 
leading  to;  (3)  a  powerhouse  at  elevation 
1.300  feet  msl  containing  two  generating 
units  with  a  total  capacity  of  1.500  kW 
opcrati.ng  at  1,700  feet  of  hydraulic  head; 
(4)  a  tailrace;  and  (5)  a  0.25-mile-long, 
110  kV  transmission  line.  The  applicant 
estimates  the  average  annual  energy 
production  to  be  5.1  CWh.  The 
approximate  cost  of  the  studies  under 
the  permit  would  be  S50,0Ci0. 

I.  Purpose  of  Project:  Applicant 
intends  to  sell  the  power  generated  from 
the  proposed  facility  to  Pugel  Sound 
Power  and  Light  of  Washington. 

m.  This  Notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9.  AlO,  B,  C,  and  02. 

9  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  10431-000. 

c.  Date  Filed:  June  16.  1987. 

d.  Applicant:  Tf)wn  of  Tel'uride. 
fc.  Name  of  Project:  San  Miguel. 

f.  Location:  On  the  San  Miguel  River 
in  San  Miguel  County,  Colorado  (Section 
32,  Township  43  N,  Range  9VV,  and 


Section  31,  Township  43  N,  Range  9W, 
New  Mexico  Principal  Meridian). 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)  through  825(r). 

h.  Applicant  Contact:  Michael  P. 
Demos,  HDI.  Suite  108, 10394  West 
Chatfield  Averue.  Littleton.  CO  80127. 
(303)  973-0951. 

i.  F"ERC  Contact:  Hector  M.  Perez, 
(202)  376-1609. 

j.  Comment  Date:  October  13, 1987. 

k.  Description  of  Project:  The 
proposed  run-cf-river  project  would 
consist  of:  (1)  A  9-foot-high  weir;  (2)  a 
small  reservoir  with  a  surface  area  of  2 
acres  at  elevation  8.617  feet  msl:  (3)  an 
intake  structure  at  the  left  abutement  of 
the  weir,  (4)  a  54-!nch-diameter,  6.500- 
foot-long  penstock;  (5)  a  powerhouse 
with  a  4.6-MVV  generating  unit:  (6)  a  60- 
foot-long.  12  5-kV  underground  cable: 
and  (7)  other  appurtenances.  The 
applicant  estimates  an  average  annual 
generation  or  16,700,000  kWh.  The 
project  would  be  located  on  private 
lands  except  for  about  2,000  feet  of  the 
penstock  that  would  be  located  within 
the  Uncompahgre  National  Fore.st. 

1.  Purpose  of  Project:  Project  energy 
would  be  sold  to  the  Colorado  Ute 
Electric  Association. 

m.  This  notice  also  consists  of  tlie 
following  standard  paragraphs:  A5.  A7. 
A9.  AlO,  B.  C,  and  D2. 

10  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  10437-000. 

c.  Date  Filed:  June  29. 1987. 

d.  Applicant:  Franklin  Hydro.  Inc. 

e.  Name  of  Project:  LaSell  Dam 
Hydroelectric  Project. 

f.  Location:  On  the  Great  Chazy  River, 
in  Clinton  County.  NY. 

g.  Filed  Pursuant  to;  Federal  Power 
Act.  16  U.S.C.  791(a)  through  825(r). 

h.  Applicant  Contact:  Mr.  Frank  O. 
Christie.  Ballard  Mill.  S.  William  Street 
M.Hlone.  NY  12953.  (518)  483-1945. 

i.  FERC  Contact;  Thomas  O.  Murphy 
(202)  376-9829. 

j.  Comment  Date:  October  13. 1987. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
An  existing  4p-foot-high.  310-foot-long. 
reinforced  comcrete  dam;  (2)  a  proposed 
7-acre  reservoir  after  three-foot-high 
flashboards  faise  the  normal  maximum 
surface  elevation  to  685  feet  USGS;  (3)  a 
proposed  100-foot-long.  5-foot-diameter, 
steel  penstock;  (4)  a  proposed 
powerhouse  containing  an  estimated 
installed  generating  capacity  of  540-kW; 
(5)  a  proposed  2,600-foot-long,  4.8-kV 
transmission  line;  (6)  a  proposed  175- 
foot-long,  gravel  access  road;  and  (7) 
appurtenant  facilities.  The  average 
annual  energy  generation  is  estimated  to 
be  1.65  GWh.  The  applicant  estimated 


that  the  cost  of  the  studies  under  permit 
would  be  520,000. 

1.  Purpose  of  Project:  All  project  power 
generated  would  be  sold  to  New  York 
State  Electric  and  Gas  Company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7, 
A9,  AlO,  B.  C.  and  D2. 

11  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  10438-000. 

c.  Date  Filed:  June  29, 1987. 

d.  Applicant:  Mohawk  Hydro 
Associates. 

e.  Name  of  Project:  Lock  16. 

f.  Location:  New  York  State  Barge 
Canal,  Montgomery  and  Herkimer 
Counties,  NY. 

g.  Fded  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)  througn  825tr). 

h.  Applicant  Contact:  Ms.  Christine  T. 
Gordon,  Synergies.  Inc.,  410  Severn 
Avenue,  Suite  313,  Annapolis,  MD  21403, 
(301)268-8820. 

i.  FERC  Contract.  Steven  H.  Rossi 
(202)  376-9819. 

j.  Comment  Data:  October  13, 1987. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
An  ex'.Gung  4.0  foot  high,  361-foot-long 
concrete  masonry  dam:  (2)  a  reservoir 
with  a  surface  area  of  490  acres,  a 
storage  capacity  of  2,500  acre-feet,  and  a 
normal  water  surface  elevation  of  322.5 
feet  m.s.l.;  (3)  a  new  100-foot-wide,  500- 
foot-long  excavated  earth  powr  canal; 
(4)  a  new  16-fnot  by  16-foot  steel  intake 
structure;  (51  a  new  14-foot-diameter.  20- 
foot-lon§  steel  penstock;  (6)  a  new 
powerhouse  containing  one  generating 
unit  with  a  capacity  of  3.000  kW;  (7)  a 
new  40-foot-w;de,  400  foot-long 
excavated  earth  tailrace;  (6)  a  new 
transmission  line,  2,000  feet  long:  and  (9) 
appurtenant  facilities.  The  applicant 
estimates  the  average  annual  generation 
would  be  16,000.000  kWh.  The  existing 
dam  is  owned  bv  the  New  York  S'ate 
Department  of  Transportation.  The 
applicant  estimates  that  the  cost  of  the 
studies  under  permit  would  be  SoO.OOO. 

1.  Purpose  of  Project:  Project  power 
would  be  sold  to  Niagara  Nohawk 
Power  Corporation. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9.  AlO,  B,  C,  and  D2, 

12  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  10444-000 

c.  Dated  Filed:  July  15, 1S87. 

d.  Applicant:  Chappel  Hyrdo  Co. 

e.  Name  of  Project:  Chappel  Dam. 

f.  Location:  Cedar  River,  Gladwin 
County,  Ml. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U  S.C.  791(a)  through  825(r). 
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h.  Applicant  Contact:  Mr.  Gar>'  F. 
Croskey.  Chappei  Hydro  Companv,  336 
University  Dr..  East  Lansing,  MI  48823. 
(517)  3,32-7019. 

i.  FERC  Contact:  Dean  Wight,  (202) 
376-9820. 

j.  Comment  Date;  October  16, 1987. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
An  existing  earth  embankment  and 
concrete  spillway  dam  1.050  feet  long 
and  33  feet  high;  (2)  an  existing 
impoundment  453  acres  in  surface  area 
and  of  4,300  acre-feet  volume  at  a 
normal  maximum  surface  elevation  of 
815  feet  mean  sea  level:  (3)  an  existing 
powerhouse  26  feet  wide  and  31  feet 
long;  (4)  two  existing  turbines,  one  of 
which  would  be  refurbished  to  drive  a 
proposed  250  kW  generator  and  (5) 
appurtenant  facilities. 

The  hydraulic  head  is  28  feet.  The 
estimated  annual  energy  production  is 
0.9  GWh.  The  existing  facilities  are 
owned  by  the  County  of  Gladwin.  MI. 
Applicant  estimates  that  the  cost  of  the 
work  to  be  performed  under  the 
preliminary  permit  would  be  S32.000. 

1.  The  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7. 
A9,  AlO,  B.  C.  and  D2. 

13  a.  Type  of  Appl-cation:  Amendment 
of  License. 

b.  Project  No.:  4285-008. 

c.  Dated  Filed:  July  7, 1987. 

d.  Applicant:  City  of  Logan,  UT. 

e.  Name  of  Project:  Logan  No.  2  Hydro 
Project. 

f.  Location:  On  Logan  River  in  Cache 
County,  Utah:  Sections  27.  28.  29.  31,  32. 
T12N.  R2E;  SLB&M. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)  through  825(r). 

h.  Applicant  Contact;  Honorable 
Newel  G.  Daines.  Jr.,  Mayor,  City  of 
Logan.  P.O.  Box  527.  61  West  First 
North,  Logan,  LT  84321. 

i.  FERC  Contact:  Jesse  W.  Short,  (202) 
376-9818. 

j.  Comment  Date;  October  16, 1987. 

k.  Description  of  Project;  The 
proposed  amendment  of  license  involves 
lands  in  the  Cache  National  Forest  and 
would  incorporate  two  developments: 
An  old  existing  one,  including  the  dam. 
and  a  new  small  one  for  required  bypass 
flows  from  the  same  ddm;  the  old 
development  consists  of:  (1)  Logan  Third 
Dam,  31.5  feet  high  and  108  feet  long;  (2) 
a  reservoir  of  about  40  acre-feet;  (3)  a 
radial-gated  intake  structure:  (4)  a 
precast  concrete  pipeline:  78  inches  in 
diameter  and  6,800  feet  long,  connecting 
to  a  surge  tank  and  a  steel  penstock,  72 
inches  in  diameter  and  375  feet  long;  (5) 
a  powerhouse  with  an  installed  capacity 
of  1,300  kW  under  a  95-foot  head;  (6)  a  " 
tailrace  and  bypass  facility  returning 
flow  to  the  Logan  River  (7)  a  tramission 
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line  and  substation;  and  (8)  appurtenant 
facilities;  the  new  development  consists 
of:  (9)  a  slide-gated  intake  structure;  (10) 
a  steel  penstock  24  inches  in  diameter 
and  100  feet  long;  (11)  a  propeller 
turbine-generator  unit  rated  at  50  kW 
under  a  24-foot  head;  (12)  an  outlet  to 
the  river;  (13)  a  transmission  line 
connection  and  (14)  appurtenant 
facilities.  The  applic?nt  estimates  that 
the  average  annual  energv  output  would 
be  6,300.000  kWh  and  386.000  kWh. 
respectively, 

1.  Purpose  of  Project:  Pro)ect  energy 
would  be  utilized  by  the  Applicant. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  and  C. 

14  a.  Type  of  Application:  Exemption 
(5MW  or  Less). 

b.  Project  No.:  5466-004. 

c.  Dated  Filed:  October  15,  1986. 

d.  Applicant:  The  City  of  .\ew  York. 

e.  Name  of  Project:  Croton  Reservoir 
System. 

f.  Location:  On  the  E:ast  Branch  Croton 
River,  Middle  Branch  Croton  River, 
Cross  River.  Croton  River.  Muscoot 
River,  and  Titicus  River  in  Cortland. 
North  Salem.  Somers  and  Bedford 
Townships,  Westchester  County,  and 
Southeast  and  Carmel  Townships. 
Putnam  County.  New  York. 

g.  P'lled  Pursuant  to;  Section  408  of  the 
Energy  Security  Act  of  1980,  16  U.S.C. 
2705  and  2709. 

h.  Applicant  Contact:  Mr  Harvey  W. 
Schultz,  Commissioner.  Dept.  of 
Environmental  Protection,  Municipal 
Building,  Room  2358.  New  York.  NY 
10007.  (212)  669-8264. 

i.  FERC  Contact:  Thomas  O.  Murphv, 
(202)  376-9829. 

j.  Comment  Date:  October  16.  1987. 

k.  Description  of  Project;  The 
proposed  project  will  consist  of  five 
developments. 

The  new  Croton  Development  will 
consist  of:  (1)  The  2,168-foot-long.  297- 
foot-high  New  Croton  Dam;  (2)  the  new 
Croton  Reservoir  having  a  surface  area 
of  2.200  acres  at  the  spillway  crest 
elevation  of  195. 5  feet  m.s.l.;"  (3)  the 
intake  stioicture,  gatehouse  t2.  and 
related  conduits  through  the  dam.;  (4)  a 
new  powerhouse  containing  three 
generating  units  having  a  total  rated 
generating  capacity  of  3  MW;  (5)  a 
release  conduit  to  the  Croton  River;  (6)  a 
proposed  2.8-milp  long.  13.2-kV 
transmission  line;  and  (7)  appurtenant 
facilities.  The  applicant  estimates  that 
the  average  annual  energy  generation 
will  be  11.1  GWh. 

The  Ti;ici:s  Dam  Development  will 
consist  of:  (1)  The  1,583-foot-long,  124- 
foot-high  Titicus  Dam;  (2)  the  existing 
reservoir  ha\ing  a  surface  area  of  670 
acres  at  the  spillway  crest  elevation  of 
324.5  feet  m.s.l.;  (3)  the  intake  structure, 


a  36-inch-diametcr  buried  penstock,  and 
the  gatehouse;  (4)  a  new  powerhouse 
containing  three  generating  units  having 
a  total  rated  generating  capacity  of  200 
kW;  (5)  a  release  channel  to  the  Titicus 
River:  (6)  a  2.400-foot-long.  13.2-kV 
transmission  line;  and  (7)  appurtenant 
facilities.  The  applicant  estimates  that 
the  average  annual  energy  generation 
will  be  1.276  MWh. 

The  Croton  Falls  Development  will 
consist  of:  (1)  The  1.070-foot-long.  175- 
foot-high  Croton  Falls  dam.  and  a  700- 
foot-long  spillway;  (2)  the  existing 
Croton  Falls  Reservoir  having  a  surface 
area  of  1  166  acres  at  the  spillway  crest 
elevation  of  309.5  feet  m.s.l.;  (3)  the 
intake  chamber,  related  conduits 
through  the  dam.  and  a  36-inch-diameler 
penstock;  (4)  a  new  powerhouse 
containing  one  400  kW  generating  unit: 
(5)  a  proposed  1.300-foot-long.  4.8-kV 
transmission  line;  and  (6)  appurtenant 
facilities.  The  applicant  estimates  that 
the  average  annual  energy  generation 
will  be  2,156  MWh. 

The  Croton  Falls  Diverting 
Development  will  consist  of:  (1)  The 
2.200-foot- long.  54-foot-high  Croton  Falls 
Diverting  Dam;  (2)  the  existing  Croton 
Falls  Diverting  Reservoir  having  a 
surface  area  of  147  acres  at  the  spillway 
crest  elevation  of  309.5  feet  m.s.l.:  (3)  a 
rehabilitated  vault  to  serve  as  a 
powerhouse  containing  one  112  kW 
generating  unit;  (4)  a  proposed  60-foot- 
long.  42-inch-diameter  penstock;  (5)  a 
proposed  700-foot-long,  4.8-kV 
transmission  line;  and  (6)  appurtenant 
facilities.  The  applicant  estimates  that 
the  average  annual  energy  generation 
will  be  783  MWh. 

The  Sodom  Dam  Development  will 
consist  of;  (1)  The  1.100  foot-long.  98- 
foot-high  Sodom  dam  and  a  separate 
500-foot-long  spillway:  (2)  the  existing, 
537-acre  reservoir  at  the  spillway  crest 
elevation  of  416.5  feet  m.s.l.:  (3)  the 
gatehouse  and  release  conduit  through 
the  Sodom  dam;  (4)  a  proposed 
powerhouse  which  will  contain  one  300- 
kW  generating  unit;  (5)  a  400-foot-long 
tailrace;  (6)  a  1,000-foot-long.  4.8-kV 
transmission  line;  and  (7)  appurtenant 
facilities.  The  applicant  estimates  that 
the  average  annual  energv  generation 
will  be  2.077  MWh. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3.  A9. 
B.  C.  and  D3a. 

15  a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  8445-002. 

c.  Date  Filed:  November  17.  1986. 

d.  Applicant:  Jerry  B.  Buckley. 

e.  Name  of  Project:  Blue  Hill. 

f.  Location:  On  the  West  Fork  Clear 
Creek  and  Blue  Creek  in  Clear  Creek 
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County.  Colorado.  Sections  25.  26.  and 
23.  Township  3S.  Range  75W.  New 
Mexico  Principal  Meridian. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  7m(a)  through  82,S(r). 

h.  .Applicant  Contact:  Jerry  B.  Buckley, 
Box  609,  Georgetown.  CO  80444,  (303) 
569-2582. 

i  FERC  Contact:  Hector  M.  Perez. 
(202)  376-1669. 

j.  Comment  Uate:  N'ove-oiber  6.  1987. 
k.  Description  of  Project:  The 
proposed  run-of-river  project  would 
con.sist  of:  (1)  2  sump-type  intake 
structures,  one  on  the  West  Fork  of 
Cle;!r  Creek  and  the  other  on  Blue 
Cre(k.  both  at  elevation  9,390  feet  msl; 
(2)  a  main  36-inch-diameter.  5.400-foot- 
long  steel  penstock  from  the  West  Fork 
of  Clear  Creek:  (3)  a  10-inch-diameter, 
4(X)-foot-long  steel  penstock  frfjm  the 
Blue  Creek  joining  the  main  penstock; 
(4)  a  powerhouse  with  a  1,400-kVV 
turbine-generator  unit:  (5)  a  50-foot-long 
open  channel  tailrace  returning  the 
water  to  the  West  Fork  of  the  Clear 
Creek;  (6)  a  25-kV.  300-fnot-long 
transmission  line:  and  other 
appurtenances. 

The  applicant  estimistes  an  average 
annua!  generation  of  3,573,378  kWh  to 
be  sold  to  the  Public  Service  Company 
of  Colorado.  The  project  would  affect 
lands  of  the  Arapaho  National  Forest. 
This  application  was  filed  within  the 
applicant's  preliminary  piTmit  term  for 
this  project. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3.  A9. 
B.C.  and  Dl. 

16  a.  Type  of  Application:  Preliminary 
Pernv.l. 

b.  Project  No;  10436-000. 

c.  Date  Filed:  )une  26,  198:*. 

d.  Applicant:  Oglethorpe  Power  Corp. 

e.  Name  of  Project:  Pickens  County 
Plumped  Storage  Hydro  Project. 

f.  Location:  On  the  Scaiecorn  Creek 
near  jasper.  Pickens  County.  GA. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  7911a)  through  825!r). 

h.  Applicant  Contact:  .Mr.  Donald 
Martin,  Oglethorpe  Power  Corporation, 
2100  East  Exchange  Place,  P.O.  Box 
1349,  Tucker,  GA  30085,  (404)  496-70(J0, 

i  FF.RC  Contact;  Ed  Lee,  (202)  37&- 
9828. 

j.  Comment  Date:  Novuniber  6.  1987, 

k.  Description  of  Project;  The 
proposed  pumped  storage  hydro  project 
would  consist  of:  (!)  A  18,5-acre  upper 
reservoir  and  11,000-foot-long  and  235- 
foot-high  dam;  (2)  a  475-acre  lower 
reservoir  and  2.900-foot-long  and  146- 
foot-high  dam;  (3)  an  upper  reservoir 
intake/outlet;  (4)  a  high-head  tunnel  and 
shaft  and  a  low  head  tunnel  totaling 
8,400  feet  in  length;  (5)  a  lower  reservoir 
intake/outlet;  (6)  an  underground 


powerstation  located  between  the  upper 
and  lower  reservoirs  with  a  total 
installed  capacity  of  900  MW;  (7)  a 
switchyard  and  transmission  line, 
approximately  19  miles  in  length;  [8) 
access  roads  and  tunnels;  and  (9) 
appurtenant  facilities.  Applicant 
estimates  that  the  average  annual 
generation  would  be  10,800  MWh,  and 
the  cost  of  the  work  to  be  performed 
under  the  preliminary  permit  would  be 
$10  to  Sl5  million, 

1.  Purpose  of  Project:  The  pov.er  of 
produced  is  to  be  utilized  by  the 
applicant  within  its  own  distribution 
system. 

m.  This  noiite  also  consists  of  the 
following  standard  paragraphs;  A5,  A7. 
A9,  AlO,  B,  C,  and  02. 

17  a.  Type  (rf  Application:  Preliminary 
Permit. 

b.  Project  No,;  1044&-000, 

c.  Date  Filed;  July  27, 1987. 

d.  Applicant;  The  Passamaquoddy 
Tribal  Council  at  the  Pleasant  Point 
Reservation, 

e.  Name  of  Project:  Half-Moon  Cove 
Project. 

f.  Location:  On  Half  Moon  Cove  in 
Washington  County,  ME. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)  through  825(r]. 

h.  Applicant  Contracts; 
Mr,  Melvin  Francis,  Passamaquoddy 

Tribal  Council,  Pleasant  Point 

Reservation,  Perry.  ME  04667.  (207) 

853-2551 
Mr,  Normand  Laberge,  9922  Dickens 

Avenue,  Bethesda,  MD  20814,  (202) 

635-5327, 

i,  FERC  Contact:  Steven  H.  Rossi  (202) 
376-9819. 

j.  Comment  Date:  October  22. 1987. 

k.  Competing  Application;  Project  No. 
10380-000.  Date  Filed;  April  14. 1987. 

1,  Description  of  Project:  The  proposed 
project  would  consist  of;  (1)  A  new  75- 
foot-high.  1.050-foot-long  earth  and  rock 
gravity  dam;  (2)  a  reservoir  with  a 
surface  area  of  795  acres,  a  storage 
capacity  of  10,700  acre-feet,  and  normal 
water  surface  elevation  of  13.2  feet  m.s.l.; 
(3)  a  new  intake  gate;  (4)  a  new  concrete 
powerhouse  containing  two  generating 
units  with  a  capacity  of  6.000  kW  each 
for  a  total  installed  capacity  of  12,000 
kW;  (5)  a  new  transmission  line,  700  feet 
long;  and  (6)  appurtenant  facilities.  The 
apphcanl  estimates  the  average  annual 
generation  would  be  37,300,000  kWh. 
The  applicant  estimates  that  the  cost  of 
the  studies  under  permit  would  be 
$235,000. 

m.  Purpose  of  Project;  Project  power 
would  be  sold  to  the  Bangor 
Hydroelectric  Company  and  Eastern 
Maine  Electric  Cooperative. 


n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A8,  AlO, 
B,  C,  and  D2. 

18  a.  Type  of  Application;  Preliminary 
Permit. 

b.  Project  No.;  10447-000. 

c.  Date  Filed:  July  29.  1987. 

d.  Applicant;  )DJ  Energy  Co. 

e.  Name  of  Project:  Spring  Mountain 
Pumped  Storage. 

f.  Location;  Arkansas  River  (Lake 
Dardanelle)  in  Logan  and  Yell  Counties, 
AR, 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)  through  825(r]. 

h.  Applicant  Contact:  Doyle  W.  )ones. 
P.E„  902  Highway  270  North,  Sui'e  102. 
Malvern,  AR  72104  (501)  337-4904. 

i,  FERC  Contact;  Dean  Wight,  (202) 
376-9820. 

j.  Comment  Date:  November  13,  1987. 

k.  Description  of  Project:  The 
proposed  project  would  use  the  existing 
Lake  Dardanelle.  a  part  of  the 
McClellan-Kerr  Arkansas  River 
Navigation  System  owned  and  operated 
by  the  U.S.  Army  Corps  of  Engineers. 
Little  Rock  District,  P.O.  Box  867,  Little 
Rock.  AR  72203,  as  a  lower  reservoir,  and 
would  consist  of  (1)  a  proposed  rockfiil 
embankment  50  feet  high  and  20  feet 
wide  forming  a  circular  impoundment 
approximately  3000  feet  in  diameter;  (2) 
a  proposed  reservoir  of  210  acres 
surface  area  and  8940  acre-feet  volume 
at  a  normal  maximum  surface  elevation 
of  1870  feet  .NGVD;  (3)  a  proposed 
reinforced  concrete  intake  structure  95 
feet  high.  75  feet  wide,  and  130  feet  long; 
(4)  four  proposed  12-foot-diameter  steel 
penstocks  about  4,5  miles  long;  (5)  a 
proposed  reinforced  concrete 
powerhouse  1,50  feet  high,  325  feet  long. 
and  100  feet  wide  housing  four  proposed 
reversible  turbine-pump-generators  of 
250  MW  each;  (6)  a  proposed  500  kV 
transmission  line  9(X)0  feet  long;  (7) 
appurtenant  facilities.  The  estimated 
annual  energy  production  (based  on  an 
annual  ene'-gy  input  of  4745  GWh)  is 
3650  GWh.  Project  power  would  be  sold. 
Applicant  estimates  that  the  cost  of  the 
work  to  be  performed  under  the 
preliminary  permit  would  be  So'i.OOO. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B,  C,  and  D2. 

19  a.  Type  of  Application;  Preliminary 
Permit. 

b.  Project  No,;  10448-000, 

c.  Date  Filed;  August  3, 1987. 

d.  Applicant:  Natural  Energy 
Resources  Co. 

e.  Name  of  Project;  Union  Park. 

f.  Location:  On  Taylor  River  and  Lottis 
Creek,  Gunnison  and  Chaffee  Counties, 
CO, 
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g.  Filed  Pursusar.t  to;  Fect.THl  Power 
Act.  16  U.S.C.  79i!a)  through  823ir). 

h-  Applicant  Contact;  Allan  D.  Miller, 
President.  Natural  tinergy  Resources 
Co.,  3855  Highway  1!J5  West,  P.O.  Box 
561,  Palmer  Lake.  CO  8U133,  (303)  481- 
2003. 

i.  FERC  Coniact:  Hector  M.  Pcrex. 
(202)37f>-1669. 

j.  Comment  Dhte:  Octouer  22, 1987. 

k.  Competing  Application;  Project  No. 
10449-000,  Date  Filed:  August  3,  1937. 
Both  notices  of  application  expire  the 
same  day. 

I.  Description  of  Project;  The  proposed 
pumped-stcrage  project  would  utilize 
the  existing  U.S.  Bureau  of 
Reclamation's  Taylor  Park  Reservoir,  on 
the  Taylor  River,  as  the  lower  reservoir, 
which  has  a  normal  water  surface 
elevation  of  9,330  feet  msl.  and  would 
consist  of;  (1)  A  new  440-foot-high,  1,800- 
foot-long  zoned-earth  or  rock-fiil  dam 
with  a  crest  elevation  of  10,066  feet  msl 
at  the  entrance  of  Union  Canyon  in 
Union  Park;  (2)  a  reservoir  with  a 
surface  area  of  4,200  acres  at  normal 
maximum  surface  eievaiion  of  10,052 
feet  msl;  (3)  an  11-foot-diameter,  8,000- 
foot-long  concrete-lined  pressure 
conduit;  (4)  an  underground  powerhouse 
with  a  total  installed  generi'.ting  rapacity 
of  70  MW;  (5)  an  Il-foot-diameter  2.CKX)- 
foot-long  taihace  conduit  to  the  south 
shore  of  Taylor  Park  Reser\oir;  and  (6) 
other  appurtenances.  Applicant 
estimates  an  average  annua!  generation 
of  12.3,000  MVVh  to  tie  marketed  for 
distribution  in  Colorado,  Utah,  New 
Mexico,  Texas,  Ne\ada,  Arizona,  or 
California. 

m.  This  notice  also  consists  of  tlie 
following  standard  paragraph:  AS,  A7. 
A9.  AlO,  B,  C,  and  D2. 

20  a.  Type  of  Application:  Preliminary 
Permit. 

li.  Project  No.:  10449-000. 

c.  Date  Filed:  August  3, 1987, 

d.  Applicant:  City  of  Gunnison,  Town 
of  Parker,  and  the  County  of  Arapahoe, 

e.  Name  of  Pioject;  Union  Park. 

f.  Location:  On  Taylor  River  and  Lottis 
Creek,  in  Gunnison  and  Chafee 
Counties,  CO. 

g.  Filed  Pursuant  to;  Federal  Power 
Act,  16  U.S  C.  791(a)  through  825(i). 

h.  Applicant  Coniact:  Karl  F.  Kumli  III. 
1911  11th  Street.  Sutie  201,  P.O.  Box 
2279.  Boulder,  CO  80306,  (303)  440-0075, 

i.  FERC  Contact:  Hector  M.  Perez. 
{2021  376-1669. 

j.  Comment  Date:  October  22,  1987, 

k.  Competing  Application:  Project  No. 
10448-000,  Date  Filed:  Aug.  3,  1987.  Both 
notices  of  application  expire  the  same 
day. 

1.  Description  of  Project:  The  proposed 
pumped-storage  project  would  utilze  the 
existing  U.S.  Bureau  of  Reclamation's 


Tay'or  Park  Reservoir,  on  the  Taylor 
River,  which  has  a  norma!  maximum 
water  surface  elevation  of  9.330  feet  msl, 
and  would  consist  of:  (1)  A  new  370- 
foot-high  zoned-earth  or  rock-fill  dam 
with  a  crest  elevation  of  9.995  feet  msl  at 
the  entrance  of  Union  Canyon  in  Union 
Park;  (2)  a  reservoir  with  a  surface  area 
of  3,5.50  acres  at  norma!  maximum 
surface  elevation  of  9,975  feet  msl;  (3)  an 
11-foot-diameler,  8,000-foct-long 
concrete-lined  pressure  conduit;  (4)  a 
powerhouse  with  a  total  installed 
generating  capacity  of  60  MW:  (5)  an  11- 
foot-diameter.  2,00b-foot-long  tailrace 
conduit  to  the  south  shore  of  Taylor 
Park  Reservoir;  (6)  a  25-mi!e-long 
transmission  lire:  and  (7)  other 
appurtenances.  .Applicant  estimates  an 
average  generation  of  83,000  \'\\'h  to  be 
used  partly  by  the  City  of  Gunnison  and 
sold  to  utilities  in  the  southwestern  part 
of  the  United  States. 

m.  This  notice  also  consists  of  the 
following  stand<i,-d  paragraphs:  A5,  A7, 
A9.  A10,  B,  C.  or;d  D2. 

Standard  Paragraphs 

A3.  Development  Application 

Any  qualified  development  applicant 
desiring  to  file  a  competing  application 
must  submit  to  the  Co.mmission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  a  competing 
development  appiication.  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  developm.ent  application  no 
later  than  120  chvs  after  the  specified 
comment  date  fc  the  particular 
application.  Application  for  prelim.inary 
permit  will  not  be  accepted  in  response 
to  this  notice. 

A4.  Development  Application 

Public  notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  Ln  accordance  with  the 
Commission's  regulations,  any 
competing  development  applications, 
must  be  filed  in  response  to  and  in 
compliance  with  public  notice  of  the 
intial  development  application.  No 
competing  applications  or  notices  of 
intent  may  be  filed  in  response  to  this 
notice. 

A5.  Preliminary  Permit 

Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  projt':t  must  submit  the 
competing  appiication  itself;  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 


p;irticular  application  [see  18  CFR  4.36 
(1985)).  Submission  of  a  timely  notice  of 
intent  allows  an  interested  person  to  file 
the  competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application. 

A  competing  preliminary  permit 
application  must  conform  with  18  CFR 
4.30(b)  (1)  and  (9)  and  4.36. 

A  7.  Preliminary  Permit 

Any  qualified  development  applicant 
desiring  to  file  a  competing  development 
application  must  submit  to  the 
Commission,  on  or  before  the  specified 
comment  date  for  the  particular 
application,  either  a  competing 
development  application  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
to  file  a  de\eiopnient  application  allows 
an  interested  person  to  file  the 
competing  application  no  later  than  120 
days  after  the  specified  comment  date 
for  the  particular  application. 

A  competing  license  permit 
application  must  conform  with  18  CFR 
4.30(b)  (1)  and  (9)  and  4.36. 

A8.  Preliminary  Permit 

Public  notice  of  the  filing  of  the  initial 
preliminary  permit  application,  which 
has  already  been  given,  established  the 
due  date  for  filing  competing 
preliminary  permit  and  development 
applications  or  notices  of  intent.  Any 
competing  preliminary  permit  or 
development  application,  or  notice  of 
intent  to  file  a  competing  preliminary 
permit  or  development  application,  must 
be  filed  in  response  to  and  in 
compliance  with  the  public  notice  of  the 
intial  preliminary  permit  application.  No 
competing  applications  or  notices  of 
intent  to  file  competing  applications  may 
be  filed  in  response  to  this  notice. 

A  competing  license  application  must 
conform  with  18  CFR  4.30(b)  (1)  and  (9) 
and  4.36. 

A9.  Notice  of  Intent 

A  notice  of  intent  must  specify  the 
exact  name,  business  address,  and 
telephone  number  of  the  prospective 
applicant,  include  an  unequivocal 
statement  of  intent  to  submit,  if  such  an 
application  may  be  filed,  either  (1)  a 
preliminary  permit  application  or  (2)  a 
development  application  (specify  which 
type  of  application),  and  be  served  on 
the  applicant(s)  named  in  this  public 
notice. 

AlO.  Proposed  Scope  of  Studies  Under 

Permit 

A  preliminarj-  permit,  if  issued,  does 
not  authorize  construction.  The  term  of 
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the  proposed  preliminary  permit  would 
be  36  months.  The  work  proposed  under 
the  preliminary  permit  would  include 
economic  analysis,  preparation  of 
preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies  the 
Applicant  would  decide  whether  to 
proceed  with  the  preparation  of  a 
development  application  to  construction 
and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  To 
Intervene 

Anyone  may  submit  comments,  a 
protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of  the 
Rules  of  Practice  and  Procedure,  18  CFR 
385.210,  36.5.211,  385.214,  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests  or 
other  comments  filed,  but  only  those 
who  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules  may  become  a  party  to  the 
proceeding.  Any  comments,  protests,  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  comment  date 
for  the  particular  application. 

C  Filing  and  Sen' ice  of  Responsive 
Documents 

Any  filings  must  bear  in  all  capital 
letters  the  title  "Comments",  "Notice  of 
Intent  To  File  Competing  Application", 
"Competing  Application",  "Protest"  or 
"Motion  To  lnter\'eno".  as  applicable, 
and  the  Project  Num.ber  of  the  particular 
application  to  which  the  filing  is  in 
response.  Any  of  the  above  named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
reguld'ions  to:  Kenneth  F.  Plumb, 
Secretary.  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426.  An 
additional  copv  must  be  sent  to:  Mr. 
William  C.  Wa'kefield  II.  Acting 
Director,  Division  of  Project 
Management,  Federal  Energy  Regulatory 
Commission,  Room  203-RB,  at  the  above 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant  specified 
in  the  particular  application. 

Dl.  Agency  Comments 

States,  agencies  established  pursuant 
to  federal  law  that  have  the  authority  to 
prepare  a  comprehensive  plan  for 
improving,  developing,  and  conserving  a 
waterw^ay  affected  by  the  project, 
ft^deral  and  state  agencies  exercising 
administration  over  fish  and  wildlife, 
flood  control,  navigation,  irrigation. 
recreation,  cultural  and  other  relevant 
resources  of  the  State  in  which  the 


project  is  located,  and  affected  Indian 
tribes  are  requested  to  provide 
comments  and  recommendations  for 
terms  and  conditions  pursuant  to  the 
Federal  Power  Act  as  amended  by  the 
Electric  Consumers  Protection  Act  of 
1986,  the  Fish  and  Wildlife  Coordination 
Act,  the  Endangered  Species  Act,  the 
National  Historic  Preservation  Act,  the 
Historical  and  Archeological 
Preservation  Act,  the  National 
Environmental  Policy  Act,  Pub.  L.  88-29, 
and  other  applicable  statutes. 
Recommended  terms  and  conditions 
must  be  based  on  supporting  technical 
data  filed  with  the  Commission  along 
with  the  recommendations,  in  order  to 
comply  with  the  requirement  in  section 
313(b)  of  the  Federal  Power  Act,  16 
U.S.C.  8257  (b).  that  Commission 
findings  as  to  facts  must  be  supported 
by  substantial  evidence. 

All  other  federal,  state,  and  local 
agencies  that  receive  this  notice  through 
direct  mailing  from  the  Commission  are 
requested  to  provide  comments  pursuant 
to  the  statues  listed  above.  No  other 
formal  requests  will  be  made.  Responses 
should  be  confined  to  substantive  issues 
relevant  to  the  issuance  of  a  license.  A 
copy  of  the  application  may  be  obtained 
directly  from  the  applicant.  If  an  agency 
does  not  respond  to  the  Commission 
within  the  time  set  for  filing,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  response  must  also 
be  sent  to  the  Applicant's 
representatives. 

D2.  Agency  Comments 

Federal,  State,  and  local  agencies  are 
invited  to  file  comments  on  the 
described  application.  (A  copy  of  the 
application  may  be  obtained  by 
agencies  directly  from  the  Applicant.)  If 
an  agency  does  not  file  comments  within 
the  time  specified  for  filing  comments,  it 
will  be  presumed  to  have  no  com.ments. 
One  copy  of  an  agency's  comments  must 
also  be  sent  to  the  Applicant's 
representatives. 

D3a.  Agency  Comments 

The  U.S.  Fish  and  Wildlife  Service, 
the  National  Marine  Fisheries  Service, 
and  the  State  Fish  and  Game 
agency(ies)  are  requested,  for  the 
purposes  set  forth  in  section  408  of  the 
Energy  Security  Act  of  1980,  to  file 
within  60  days  from  the  date  of  issuance 
of  this  notice  appropriate  terms  and 
conditions  to  protect  any  fish  and 
wildlife  resources  or  to  otherwise  carry 
out  the  provisions  of  the  Fish  and 
Wildlife  Coordination  Act.  General 
comments  concerning  the  project  and  its 
resources  are  requested;  however, 
specified  terms  and  conditions  to  be 
included  as  a  condition  of  exemption 


must  be  clearly  identified  in  the  agency 
letter.  If  an  agency  does  not  file  terms 
and  conditions  within  this  time  period, 
that  agency  will  be  presumed  to  have 
none.  Other  Federal,  State,  and  local 
agencies  are  requested  to  provide  any 
comments  they  may  have  in  accordance 
with  their  duties  and  responsibilities.  No 
Other  formal  requests  for  comments  will 
be  made.  Comments  should  be  confined 
to  substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  60  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

D3b.  Agency  Comments 

The  U.S.  Fish  and  Wildlife  Service, 
the  National  Marine  Fisheries  Service, 
and  the  State  Fish  and  Game 
agency(ies)  are  requested,  for  the 
purposes  set  forth  in  section  30  of  the 
Federal  Power  Act,  to  file  within  45  days 
from  the  date  of  issuance  of  this  notice 
appropriate  terms  and  conditions  to 
protect  any  fish  and  wildlife  resources 
or  otherwise  cany  out  the  provisions  of 
the  Fish  and  Wildlife  Coordination  Act. 
General  comments  concerning  the 
project  and  its  resources  are  requested; 
however,  specific  terms  and  conditions 
to  be  included  as  a  condition  of 
exemption  must  be  clearly  identified  in 
the  agency  letter.  If  an  agency  does  not 
file  terms  and  conditions  within  this 
time  period,  that  agency  will  be 
presumed  to  have  none.  Other  Federal, 
State,  and  local  agencies  are  requested 
to  provide  comments  they  may  have  in 
accordance  with  their  duties  and 
responsibilities.  No  other  formal 
requests  for  comments  will  be  made. 
Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  45  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

Dated:  September  10.  1987, 
Kenneth  F.  Plumb, 
Secretary. 
IFR  Doc.  87-21300  Filed  9-15-87:  8:45  8rr.| 

BILLING  CODE  6717-01-M 


(Docket  No8.  CP87-503-000  et  at. I 

Natural  Gas  Certificate  Filings;  Pacific 
Gas  Transmission  Co.  et  al. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission 


UM  I 


Federal  Register  /  Vol.  52.  No.  179  /  Wednesday.  September  16.  1987  /  Notices 


1.  Pacific  Gas  Transmission  Co. 

Seplember  4,  1987. 
[Docket  No.  CP87-503-000) 

Take  notice  that  on  August  19.  1987,' 
Pacific  Gas  Transmission  Company 
(PGT).  160  Spear  Street.  San  Francisco. 
California  94105-1570,  f:ied  in  Docket 
No.  CP87-50,'MX)0,  a  petition  for  waiver 
of  the  termination  date  specified  in 
§  284.105  of  the  Regulations  under  (he 
Natural  Gas  Art  (18  CFR  284.105).  all  as 
more  fully  set  forth  in  the  petition  which 
is  on  file  with  the  Commi?sion  a.nd  open 
to  public  inspection. 

PGT  states  that  on  August  18.  1981. 
PGT  Pacific  Interstate  Transmission 
Company  (PITCO)  entered  into  a 
contract  (Contract)  for  the 
transportation  of  up  to  300.000  Mcf  of 
natural  gas  per  day.  on  a  best  efforts 
basi.s.  from  south  of  Stanfield,  Oregon 
and  delivered  for  PITCO's  account  at  a 
point  of  interconnection  with  the 
facilities  of  Pacific  Gas  and  Electric 
Company  near  Malin.  Oregon.  PGT 
further  states  that  the  transportation  of 
natural  gas  commenced  April  13.  1982, 
and  originated  as  a  self-implementing 
transaction  pursuant  to  Part  284. 
Subpart  G  of  the  Regulations  and  was 
continued  as  a  "grandfathered" 
transportation  ser\-ice  under  the 
transitional  provisions  of  Order  No.  436 
(18  CFR  284.105). 

PGT  states  that  the  Contract  originally 
remained  in  full  force  and  effect  for  an 
initial  two-year  period,  until  September 
30. 1983  PGT  further  states  the  Contract 
was  subsequently  amended  to  extend 
the  term  for  additional  two-year  periods, 
through  September  30, 1985  ami 
September  30, 1987. 

PGT  states  that  under  Order  No.  436. 
existing  Section  311  transportation  was 
automatically  allowed  to  continue  on  a 
"grandfathered"  basis  for  a  certain 
period  to  allow  a  suitable  transition 
period  for  transportation  arrangements 
under  previous  section  311  programs. 
Pursuant  to  §  284.105  of  the 
Commission's  Regulations  (18  CFR 
284.105),  such  transportation  service 
was  allowed  to  continue  as 
"grandfathered"  transportation  until  the 
earlier  of  the  expiration  of  the  then 
existing  contract  or  October  9, 1987. 
Thus.  PGT  states  that  the  section  311 
transportation  on  behalf  of  PITCO  was 
and  is  automatically  allowed  to  continue 
as  "grandfathered"  transportation  only 
until  September  30.  1987. 
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'  Ttie  application  was  If  nderpd  Tor  filing  on 
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the  dale  on  which  the  fee  is  paid. 


In  order  to  avoid  termination  of  ihe 
transportation  service  for  PITCO  on 
September  30. 1987,  PGT  requests  that 
such  termination  date  be  waived  until  30 
days  after  PGT  accepts  a  blanket 
cert'ficate  in  Docket  No.  CP87-159-000. 
PGT  further  lequests  that  the 
Commission  treat  the  petition  as  a 
request  for  any  other  waivers  which 
may  be  necessary  to  enable  PGT  to 
continue  the  transportation  en  a 
"grandfathered"  basis  beyond 
September  30.  1987.  and  until  30  days 
after  PGT  accepts  a  blanket  certificate 
in  Docket  No.  CP87-159-000. 

Coninwnt  datp.  September  18.  1987,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

2.  Colunibia  Gulf  Transmission  Corp. 
Septemijer  8, 1S87. 
[Docket  No.  CP8~-505-000] 

Take  notice  that  on  August  20.  19d5, 
Columbia  Gulf  Transmission 
Corporation  (Columbia  Gulf),  P.O.  Box 
683,  Houston.  Texas  77001,  filed  in 
Docket  No.  CP87-505-000  a  request 
pursuant  to  §§  157.205  and  15".216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Art  (18  CFR  157.205  and 
157.216)  for  authorization  to  abandon 
certain  of  its  natural  gas  pipeline 
facilities  and  appurtenances  constructed 
to  take  gas  from  Huffco  Petroleum 
Corporation  (Haffcoj  from  offshore 
Louisiana,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Columbia  Gulf  states  that  certain 
natural  gas  pipeline  facilities, 
approximately  0.72  miles  of  10  inch 
pipeline  from  the  "A"  platform  in  West 
Cameron  Block  531,  offshore  Louisiana, 
to  a  subssa  tie-in  in  West  Cameron 
Block  510,  offshore  Louisiana,  a  dual  8- 
inch  measurement  station  and 
associated  piping  on  the  "A"  platform, 
will  be  transferred  to  Huffco  Petroleum 
Corporation  at  a  price  to  be  determined 
by  the  date  of  transfer  in  an  effort  to 
resolve  certain  disputes  with  respect  to 
Columbia  Gulfs  transportation  rates 
involving  the  facilities  to  be  transferred. 
Therefore,  Columbia  Gulf  seeks 
permission  and  approval  to  abandon. 

Comment  date:  October  23.  1987,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  North  Penn  Gas  Co. 

September  8,  198". 
[Dorki  t  No.  CP87-507-000I 

Take  notice  that  on  August  21, 1987. 
North  Penn  Gas  Company  (.North  Penn), 
76-80  Miii  Street.  Port  Allegany, 
Pennsylvania  16743.  filed  in  Docket  No. 


CP87-507-000  a  petition  fur  a 
declaratorj'  order,  pursuant  to  §  385.207 
of  the  Com.T.ission's  Rules  of  Practice 
a.nd  Procedure  [16  CFR  385.207). 
requesting  an  order  declaring  that  the 
construction  of  certain  facilities  by 
Consolidated  Gas  Transmission 
Corporation  (Consolidated)  requiieb 
certification  by  the  Federal  Energy 
Regulatory  Commission,  as  set  forth  in 
the  petition  on  file  with  the  Commission 
and  open  to  public  inspection. 

North  Penn  indicates  that 
Consolidated  has  stated  its  intention  to 
construct,  own,  and  operate 
interconnection  facilities  and  transport 
gas  to  Corning  Natural  Gas  Corporation 
(Corning)  and/or  New  'V'ork  State 
Electric  &  Gas  Company  pursuant  to 
section  311  of  the  Natural  Gas  Policy 
Act  (NGPA).  Ii  is  further  stated  that  in 
Docket  No.  CP8r-l 95-000  Consolidated 
seeks  certification  under  section  7(c)  of 
the  Natural  Gas  Act  (NGA)  for  the 
construction  of  such  facilities  and  sales 
service  to  Corning. 

.North  Pe.^n  States  that  the  question  at 
issue  in  its  petition  is  whether 
Consolidated  is  authorized  pursuant  to 
.NGPA  section  311  to  construct  facilities 
for  which  Consolidated  already  has 
applied  for  certification  in  Docket  .No. 
CP87-195-000.  and  wh^rh  Consolidated 
anticipates  using  for  .NGP.A  section  311 
transportation  service  only  until  the 
Commission  certificates  thieir  use  in 
Docket  No.  CP87-1 95-000  for 
jurisdictional  sales  service. 

Comment  date:  September  22, 1987,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

4.  El  Paso  Natural  Gas  Co. 

September  8, 1987. 
[Docket  No.  CP87-499-000J 

Take  notice  that  on  August  18, 1987,  El 
Paso  Natural  Gas  Company  (Ei  Paso), 
P.O.  Box  1492,  El  Paso,  Texas  79978. 
filed  in  Docket  No.  CP87-499-000 
pursuant  to  Rules  209  and  212  of  the 
Commission's  Rules  of  Practice  and 
Procedure  and  seciions  4,  7,  and  16  of 
the  Natural  Gas  Act  a  petition  for 
declaratory  relief  and  request  for 
issuance  of  a  show  cause  order. 

El  Paso's  petition  concerns  the  parties' 
rights  and  obligation  with  respect  to 
certain  sales  of  natural  gas  made  by 
"Valero  Interstate  Transmission 
Company  CVITCO)  to  E!  Paso  pursuant 
to  a  tariff  and  rate  schedule  on  file  with 
the  Commission.  El  Paso  states  that  it  is 
presently  subject  to  an  "Order  on 
Temporary  Injunction"  issued  by  the 
state  District  Court,  Hidalgo  County, 
Texas.  E!  Faso  contends  that  this  state 
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court  order  compels  El  Paso  to  (i)  take 
and  pay  for  specific  volumes  of  gas  in 
direct  contravention  of  Commission 
Order  Nos.  380  and  380-C;  (ii)  accept 
from  VITCO  of  gas  sold  and  transported 
in  interstate  commerce  which  sale  and 
transportation  have  not  been  authorized 
under  section  7  of  the  Natural  Gas  Act 
or  Section  311  of  the  Natural  Gas  Policy 
Act  of  1978  and  (iii)  accept,  contrary  to 
its  will,  deliveries  of  gas  at  levels  and 
rates  dictated  by  a  state  court  having  no 
authority  to  order  such  sales. 

In  support  of  its  motion,  El  Paso  notes 
that  both  VITCO  and  El  Paso  are  natural 
gas  companies  subject  to  the 
Commission's  Natural  Gas  Act 
jurisdiction.  El  Paso  states  that  pursuant 
to  a  contract  dated  January  28.  1981,  as 
amended,  VITCO  agreed  to  sell  up  to 
31.250  Mcf  of  gas  per  day  to  El  Paso  for 
resale.  The  sales  contract  became  part 
of  VITCOs  FERC  Gas  Tariff,  Rate 
Scehdule  No.  S-3. 

According  to  El  Paso.  Article  V. 
Section  1  of  Rate  Schedule  S-3  contains 
a  minimum  commodity  bill  such  that  El 
Paso  pays  for  a  stipulated  daily  contract 
quantity  multiplied  by  the  applicable 
contract  price,  whether  or  not  such 
quantity  was  actually  taken  by  El  Paso. 

El  Paso  claims  that  Commission  Order 
No.  380  issued  on  [une  1,  1984.  and  the 
regulations  thereunder  (18  CFR  157  et 
spq.]  required  the  elimination  from  all 
natural  gas  pipeline  tariffs  of  provisions 
that  operated  to  permit  recovery  of 
variable  gas  cost  for  gas  not  taken  by 
the  buyer.  Commission  Order  No.  380-C 
ordered  inoperative  all  minimum  take 
provision  effective  November  1, 1984. 
Order  No.  380  et  a!,  was  affirmed  in  all 
significant  respects  by  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit.  Wisconsin  Gas  Co.  v. 
FERC.  770  F.2d  (D.C.  Cir.  1985).  cert, 
denied.  106  S.Ct.  1968  (1986).' 

El  Paso  states  that  on  December  18, 
1985,  El  Paso  notified  VITCO  that  in 
accordance  with  Order  No.  380,  et  a/.,  it 
would  not  pay  VITCO  for  any  gas  not 
actually  taken  by  El  Paso,  but  would 
continue  to  pay  all  other  charges. 
including  demand  charges  and  other 
fixed  costs,  as  permitted  under  Order 
No.  380. 

El  Paso  claims  that  certain  producer/ 
suppliers  of  VITCO  (clanton.  et  al.)  have 
brought  suit  in  the  state  District  Court. 
Hildalgo  County,  Texas  charging  VITCO 


with  breach  of  the  gas  supply  contract,* 
and  that  VITCO  filed  a  petition  naming 
El  Paso  as  a  third  party  defendant  in  the 
action.  El  Paso  asserts  that  VITCO 
named  El  Paso  as  a  third  party 
defendant  based  on  VITCO's  assertion 
that  any  failure  by  VITCO  to  comply 
with  the  Clanton,  et  al.  contracts  was 
due  to  El  Paso's  refusal,  as  sanctified  by 
Order  No.  380,  to  honor  the  minimum 
bill  provision  of  VITCO's  Rate  Schedule 
S-?.  On  August  12, 1987,  the  state  court 
granted  a  temporary  injunction  against 
El  Paso,  which  held  that  the  obligations 
of  VITCO  vis-a-vis  Clanton,  et  al.  had. 
as  a  matter  of  law.  been  assumed  by  El 
Paso  and  that  Order  .No.  380,  et  seq.  was 
not  a  bar  to  issuance  of  a  court  order 
enjoining  El  Paso  from  failing  to  take 
and  pay  for  minimum  quantities  of  gas. 
under  the  Clanton,  et  al.  /VITCO 
contracts,  even  though  said  contracts  do 
not  themselves  require  the  purchaser  to 
take  and  pay  for  any  minimum  volume 
of  gas.  El  Paso  states  that  the  state  court 
order  provides  that  El  Paso  "*   *   *  is 
ordered  and  directed  to  receive  and  take 
from  the  wells  of  Clanton  et  al.  '  '   ' 
and  Clanton  et  al.  '   '   '  are  directed  to 
produce  and  deliver  to  VITCO  for  the 
account  of  El  Paso  *  '  *."  specified 
daily  takes  of  gas. 

As  a  result  of  the  court's  order,  El 
Paso  claims,  it  will  be  forced  to  pay 
Clanton,  e!  al.  approximately  S33.000  per 
day  more  than  the  present  market  value 
of  the  subject  gas.  El  Paso  alleges  that 
the  net  effect  of  the  court's  mandatory 
minimum  take  requirement  will  be  to 
force  El  Paso  to  cut  back  purchases  of 
less  costly  production,  including  oil 
related  production  and  hardship  wells. 

El  Paso  claims  that  VITCO  has 
attempted  to  enjoin  El  Paso  in  a  manner 
proscribed  by  Commission  regulations; 
and  that  VITCO's  suit  seeks  to  amend 
the  filed  tariffs  and  rate  schedules  of 
VITCO  by  inserting  certain  new  terms 
and  conditions,  such  as  the  minimum 
take  requirement,  in  direct 
contravention  of  valid  and  effective 
Commission  orders.  El  Paso  claims  that 
VITCO  has  impermissibly  evaded  the 
Commission's  exclusive  jurisdiction  to 
regulate,  under  sections  4,  5  and  7  of  the 
Natural  Gas  Act,  the  terms  contained  in 
El  Paso's  FERC  gas  tariff,  and  the 
transportation  and  sale  for  resale  of 
natural  gas  in  interstate  commerce. 
Therefore,  El  Paso  claims  that  it  cannot 
be  forced  to  honor  minimum  commodity 


'  B>  lis  enpri-ss  lerms.  Order  No.  380  applied  to 
5dlp8  lariff.s  of  interstate  pipelines  (and  the  terms 
and  conditions  of  service  rendered  by  such 
interstate  pipelines  with  respect  to  jurisdictional 
sale*  for  resale)  and  rendered  inoperative  any  tariff 
provision  which  provided  for  the  recovery  of 
purchased  gas  costs  for  gas  not  taken  by  (he  buyers. 


'  The  complaining  producers  are  |ohn  L.  Clanton. 
Mis.>!ion  Oil  &  Gas  Program  1980-2.  Omni  Drilling 
Partnership  1980-1.  Miramar  Petroleum.  Inc., 
Pelrotech  Energy  '80-2.  Pelrotech  Energy  '81-4, 
Sterling  Pelroleum— 1980-B,  Petro  Pet.  Ltd.. 
Resources  Investment  Corporation.  Clarion  Oil  ft 
Gas.  Inc..  Bright  h  Company  Kidco.  Ltd.,  hereinafter 
referred  to  as  "Clanton.  el  al. 


bill  or  minimum  take  obligations  which 
have  been  outlawed  by  Order  No.  380. 

El  Paso  requests  that  the  Commission 
declare  that  any  payments  made  by  F.l 
Paso  under  compulsion  of  the  state  court 
order  are  contrary  to  the  requirements 
of  Rate  Schedule  S-3.  are  unjust, 
unreasonable,  unduly  discriminatory 
and  in  violation  of  the  Natural  Gas  Act 
and  the  regulations  thereunder.  El  Paso 
also  requests  permission  to  collect  from 
VITCO  payments  sufficient  to  offset 
payments  which  El  Paso  makes  under 
compulsion  of  the  court  order.  El  Paso 
requests  that  the  Commission  find  such 
action  not  to  be  in  violation  of  section  4 
of  the  Natural  Gas  Act  or  section  601  of 
the  Natural  Gas  Pohcy  Act  of  1978. 
Furhter,  El  Paso  requests  that  the 
Commission  find  and  declare  that 
VITCO  is  in  violation  of  section  7(b)  and 
7(c)  of  the  Natural  Gas  Act  for  failing  to 
obtain  authorization  to  abondon 
certificated  sales  and  for  engaging  in 
jurisdictional  activities  without  prior 
Commission  certification.  Finally,  Fl 
Paso  requests  that  the  Commission 
confirm  that  in  the  event  any  gas  is 
purchased  by  El  Paso  under  compulsion 
of  the  state  court's  injunction  order,  no 
new  service  obligation  will  attach  to  El 
Paso  or  its  facilities  requiring 
abandonment  authorization  under 
section  7(b)  of  the  Natural  Gas  Act. 

In  addition  to  the  relief  set  forth 
above,  El  Paso  requests  that  the 
Commission  direct  Vitco  to  demonstrate 
why  any  transportation  of  gas 
purchased  by  El  Paso  under  compulsion 
of  court  orders  does  not  thereby  render 
Vitco  in  violation  of  sections  4  and  7  of 
the  Natural  Gas  Act 

El  Paso  also  requests  that  the 
Commission  bring  an  action  in  Federal 
District  Court  under  section  20  of  the 
Natural  Gas  Act  and  request  that  the 
Court  tmporarily  restrain  Clanton,  el.  al., 
the  state  court  of  Texas,  Hildago 
County,  and  Vitco  from  violations  of 
Order  Nos.  380,  et  al..  the  regulations 
thereunder,  sections  4,5.  and  7  of  the 
Natural  Gas  Act  and  section  311  of  the 
Natural  Gas  Policy  Act  of  1978. 

Comment  date:  September  29,  1987,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice.  i 

5.  Arkla  Energy  Resources,  a  division  of 
Arkia,  Inc. 

[Docket  No.  CP87-506-000) 
September  9, 1987. 

Take  notice  that  on  August  21, 1987, 
Arkla  Energy  Resources,  a  division  of 
Arkla,  Inc.  (AER),  P.O.  Box  21734, 
Shreveport.  Louisiana  71151,  filed  in 
Docket  No.  CP87-506-O00  an  application 
pursuant  to  section  7  of  the  Natural  Gas 
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Act  for  permission  and  approvdl  to 
abandon  the  transportation  of  natural 
gas  by  AER  for  direct  sale  to  26 
industrial  customers  and  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  transporation  of  natural 
gas  for  the  26  industrial  customers,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

AER  states  that  its  application  is  filed 
in  accordance  with  a  Stipulation  and 
Agreement  dated  December  11.  1986. 
and  approved  by  the  Arkansas  Public 
Service  Commission  on  February  13. 
1987.  regarding  the  nature  and  scope  of 
the  retail  sales  services  to  be  offered  to 
those  customers  by  AER.  AER  asserts 
that  the  Stipulation  and  Agreement 
provides  for  a  range  of  retail  service 
options,  including  100  percent  sales 
service,  combination  sales  and 
transportation  service,  and  100  perceat 


transportation  service.  AER  asserts  that 
for  those  customers  electing  the  100 
percent  transportation  service  option, 
the  Stipulation  and  Agreement  sets  out 
certain  circumstances  under  which  they 
agam  could  become  sales  customers  of 
AER  and  provides  for  the  limited  term 
abandonment  of  any  sales 
transportation  obligations  AER  would 
otherwise  have  for  the  period  such 
customers  elect  100  percent 
transportation  service  as  provided  in  the 
Stipulation  and  Agreement.  Twenty-six 
(See  Appendix)  of  AER's  industrial 
customers  have  exercised  the  option  to 
become  ICX)  percent  transportation 
customers,  it  is  stated.  AER  requests 
permission  and  approval  for  limited 
term  abandonment  of  its  sales 
transportation  obligations  to  such 
customers,  contingent  on  the 
Commission's  issuance  of 
complementai-y  authorizations  for  the 


transportation  of  third-party  gas  to  the 
former  sales  customers  under  a 
certificate  of  public  convenience  and 
necessity  which  would  be  in  effect  until 
the  customer  resumes  purchasing  gas 
from  AER.  If  the  customer  does  not 
resume  purchases  of  gas  from  AER  by 
January  1. 1994.  ther  authorization  for 
such  transportation  service  would 
expire,  it  is  indicated.  Further,  it  is 
indicated  that  in  the  event  a  customer 
electing  the  100  percent  transportation 
option  does  not  return  to  AER's  sales 
serving  by  January  1, 1994,  AER  has  the 
right  to  seek  authorization  for 
permanent  abandonment  of  any  direct 
sales  transportation  by  AER  to  that 
customer. 

Comment  date:  September  30. 1987.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


List  of  Customers  and  Dockets  Affected 


Customers 


A  P  Green  Fire  Bnck  Co 

Acme  Bnck  Co !.!1"!ZI"!! 

Aluminum  Co  of  America 

American  Cyanamid  Corp 

Arkansas  Ctiemicals.  inc Z'^ZZZ. 

Arkansas  Glass  Container  Corp "Z'ZZZ. 

Arkansas  Kraft  Corp  ZZZZZZ". 

Berry  Peti oleum  Corp 

Cooper  Tire  &  Rubber  Co ZZZZZ. "' 

Cross  Oil  &  Refining  Co _ Z^ZZ'ZZ. 

Dow  Chemical,  USA .ZZZZ^'ZIZZ'. 

El  Dorado  Chemical  Co "ZZZ"Z\ 

Ethyi  Corp 

Great  Lakes  Chemical  Corp \ 

International  Paper  Co  —Pine  Bluff.  AR 'Z"Z^Z'^Z"ZZ"ZZZZ' 

International  Paper  Co  —Camden,  AR 

Lion  Oil  Co  .".."".."Z." 

Wacmillian  Petroleum,  Inc 

Manville  Forest  Products 

Mid-Amenca  Packaging,  Inc "' 

Nekoosa  Papers.  Inc ZZ^ZL 

Ouincy  Soybean  Co 

Riceland  Foods.  Inc ZZZ. 

Standard  Rendering  Co ZZZZZ'. 

Weyerhaeuser  Co 

Wabash  Alloys,  a  division  of  Connell  Limited  Partnership  (formerly 
Vulcan  Matenals  Co.) 


Docket  numbers 


G-10887 

G-745 

G-10887 

G-10887 

CP61-193 , 

G-10887 

CP68-334 „ 

G-108B7 

(') 

G-10887 

CP67-89 

G-10887 

CP69-209  

CP65-256  and  CP83-20.. 

G-10887 

G-10887 

G-10887 

G-10887 

CP70-3 

G-10887 

CP67-347 

CP62-219 

CP62-219 

G-10887 

CP70-26 

G-10887 


Proposed  transportation 
services 


FirmCD- 
MMBtu 


1,300 
13.500 


1.200 
2.000 
2.335 


2,563 

1.700 
1,870 

625 
1.850 
9,700 
12,000 
4.000 
13.000 
2,000 
1.000 
2,000 
8.000 

500 
6.200 

800 
4,000 

700 


Interruptibte 
MCO-MMBtu  * 


1.200 
1,400 
4.500 
1.000 
500 

8,500 

2.000 

500 

800 

500 

1,875 

650 

4,190 

36.000 

12,000 

9,000 

1,000 

500 

2.000 

17.000 

3.000 

1,400 

1.000 

1.500 

1,200 


exception  of 


Unable  to  locate  specific  docket  authorization  at  this  time 

Each  of  the  agreements  showri  also  has  an  overrun  provision  providing  for  aOditionai  overrun  services  on  an  interruptible  basis  with  the 
■I  A    p   ijreen  hire  Bnck  Co..  Amencan  Cyanarrod  Corp   and  Berry  Petroiejrr   vvho  elected  mtenuptible  transportation  sen/ice  only 


6  Colorado  Interstate  Gas  Co. 

(Docket  No.  CP87-51i.)-O00i 
September  9,  19«7. 

Take  notice  that  on  August  25.  1987, 
Colorado  Interstate  Gas  Company  (CIG) 
P.O.  Box  1087,  Colorado  Springs. 


Colorado  80944.  filed  in  Docket  No. 
CP87-51&-OO0  a  request  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  for  authorization  to  add 
an  additional  point  of  delivery  of  natural 
gas  to  Greeley  Gas  Company  (Greeley) 
and  to  revise  the  maximum  cdaih  volume 


obligation  (MDV'O)  at  an  existing 
delivery  point  to  Northern  Gas  Division 
of  K.N  Energy.  Inc.  (Northern)  under  the 
certificate  issued  in  Docket  No.  CP83- 
21-000  pursuant  to  section  7  of  the 
.Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
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Commission  and  open  to  public 

inspection. 

CIG  proposes  to  constnict  and  operate 
a  new  tap  on  its  Canon  City  Line  in 
Fremont  County,  Colorado  in  order  to 
provide  a  new  point  of  delivery  to 
Greeley.  CIG  asserts  that  the  new 
delivery  point  would  be  utilized  by 
Greeley  to  serve  several  farmers  in  the 
immediate  vicinity.  The  MDVO  for  the 
new  delivery  point,  to  be  designated  the 
Penrose  South  sales  delivery  point, 
would  be  75  Mcf  of  natural  gas  per  day, 
it  is  alleged. 

CIG  also  proposes  in  Docket  No. 
CP87-51&-0OO  to  increase  the  MDVO  at 
Northern  Gas'  existing  Husky  Travel 
Shoppe  delivery  point  in  Albany 
County,  Wyoming  from  20  Mcf  to  70  Mcf 
of  natural  gas  per  day.  CIG  alleges  that 
the  increased  volumes  to  be  delivered  at 
this  location  would  be  utilized  by 
Northern  Gas  to  serve  certain  field 
operations  of  Chevron  U.S.A.,  Inc.  CIG 
asserts  that  no  additional  facilities 
would  be  required  at  the  Husky  Travel 
Shoppe  delivery  point  to  serve  the 
additional  volumes. 

CIG  does  not  propose  any  change  to 
either  Greeley's  or  Northern  Gas'  total 
daily  entitlement  or  annual  entitlement. 
CIG  further  asserts  that  the  proposed 
delivery  point  and  the  MDVO  proposed 
revisions  would  not  adversely  impact  on 
its  ability  to  deliver  the  peak-day  or 
annual  entitlements  of  its  other  existing 
customers. 

Comment  date:  October  26,  1987,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Sunshine  Natural  Gas  System 

(Docket  No.  CP87-515-000] 
September  9,  1987. 

Take  notice  that  on  August  27,  1987, 
Sunshine  Natural  Gas  System 
(Sunshine),  500  Renaissance  Center, 
Detroit,  Michigan  48243,  filed  in  Docket 
No.  CP87-513-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  requesting  authorization  to 
construct  and  operate  a  natural  gas 
pipeline  and  related  facilities  necessarj' 
to  transport  natural  gas  for  others,  all  as 
more  fully  set  forth  m  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Sunshine  requests  authorization  to 
construct  and  operate  a  total  of  608 
miles  of  pipeline.  37.500  horsepower  of 
compression  and  related  facilities.  It  is 
stated  that  these  facilities  have  an 
estimated  cost  of  S470  million  and  have 
been  designed  to  transport  up  to  450 
MMcf  of  natural  gas  per  day  (MMcfd)  on 
a  firm  basis  from  Mobile  County, 
Alabama,  to  central  Florida,  of  which 
250  MMcfd  could  be  delivered  to  Martin 


County,  Florida.  Sunshine  states  that 
upon  placing  these  facilities  in  service 
November  1, 1991.  it  would  be  able  to 
connect,  directly  and  indirectly,  with  the 
facilities  of  other  interstate  natural  gas 
pipeline  facilities  in  order  to  provide 
Florida  customers  access  not  only  to  the 
substantial  r9serves  in  the  Mobile  Bay 
Area,  but  would  also  provide  access  to 
every  supply  area  in  the  United  States 
and  Canada. 

Sunshine  states  that  at  the  present 
time  it  has  not  entered  into 
transportation  agreements  with  any 
potential  shippers.  Sunshine  further 
states  that  should  it  enter  into  contracts 
prior  to  Commission  certification,  it 
would  file  executed  copies  of  such 
agreements  with  the  Commission. 

It  is  explained  that  this  application  is 
filed  on  the  basis  that  Sunshine  is  and 
would  be  owned  solely  by  a  partnership 
between  ANR  Southern  Pipeline 
Company,  a  subsidiary  of  ANR  Pipeline 
Company  (ANR),  and  ANR  Gulf  Pipeline 
Company,  a  subsidiary  of  .American 
Natural  Resources  Company  (American 
Natural)  and  would  on  that  basis, 
construct  and  operate  the  proposed 
facilities.  However,  it  is  stated.  ANR 
and  American  Natural  are  willing  to 
open  the  ownership  of  Sunshine  to 
others  pursuant  to  acceptable 
contractual  arrangements. 

Comment  date:  September  30. 1987.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

8.  United  Gas  Pipe  Line  Co. 

[Docket  No.  CP87-514-0001 
September  9.  1987. 

Take  notice  that  on  August  28.  1987. 
United  Gas  Pipe  Line  Company  (United). 
P.O.  Box  1478.  Houston.  Texas  77251- 
1478.  filed  in  Docket  No.  CP87-514-000 
an  application  pursuant  to  section  7(b) 
of  the  Natural  Gas  Act  for  Permission 
and  approval  to  abandon  a  direct 
industrial  sale  service  to  ChevTon  U.S.A. 
Inc.  (Chevron)  of  up  to  4,000  Mcf  of 
natural  gas  per  day,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

United  states  that  Chevron  has 
notified  United  by  letter  dated  March  13, 
1987,  that  its  present  firm  sales  contract 
has  terminated.  United  further  states 
that  continuation  of  the  present  service 
is  not  in  the  public  interest  and  it 
requests  that  the  Commission  permit  the 
termination  of  direct  sale  service  to  the 
extent  required. 

United  is  not  requesting  abandonment 
authority  of  any  facilities.  United  states 
that  the  subject  delivery  facilities  would 
be  left  in  place  to  accommodate  either 
future  transportation  service  or  new 


sales  service  if  appropriate  contractual 
arrangements  can  be  made.  United 
states  that,  if  such  new  arrangements 
are  not  made,  it  will  file  to  abandon 
such  facilities. 

Comment  date:  September  30, 1987.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  .\ny  person  desiring  to  be  heard  or 
m.ake  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  wil 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (IB 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.20b  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
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be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  .Natural  Gas  Act. 
Kenneth  F.  Plumb. 
Sfcn'tary. 

|FR  Doc.  87-21296  Filed  9-15-87,  8.45amJ 
BILLING  CODE  6717-01-*! 


[Docket  No.  CS87-93-000  et  al.] 

Applications  for  Small  Producer 
Certificates;  '  Southwest  Royalties, 
Inc. 

September  10, 1987. 

Take  notice  that  each  of  the 
•Applicants  listed  herein  has  filed  an 
application  pursuant  to  section  7{c)  of 
the  Natural  Gas  Act  and  157.40  of  the 
Commission's  Regulations  thereunder 
for  a  small  producer  certificate  of  public 
convenience  and  necessity  authorizing 
the  sale  for  resale  and  delivery  of 
natural  gas  in  interstate  commerce,  al! 
as  more  fully  set  forth  in  the 
applications  which  are  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Any  person  desiring  to  be  heard  or  to 
make  a  protest  with  reference  to  said 
applications  should  on  or  before 
September  24. 1987.  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  DC  20426.  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  parly  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secrela''v. 


Docket  No 


Dale  Med 


CS87-93-000 8-17-a7. 


0887-94-000 
CS87-95-000  . 

CS87-97-000 

CS87-98-000. 


!  8-17-87 


8-31-87. 


8-24-87. 


CS87-100-O0O 


8-31-87. 


Applicant 


8-31-87 


CS87-101-000 \  8-31-87.. 


Souttiwest  Royalties. 

Inc  .  PC  Drawer 

10885,  Midland.  TX 

79702 
Pardee  Production  Co . 

7706  East  85th  Street. 

Tulsa.  OK  7<133 
Cordova  Resources. 

Inc..  1607  Tulane 

Dnve.  Richardson.  TX 

75081 
Eakm  Brothers,  a 

partnership.  P  0  Bo> 

189.  Amanto,  TX 

79105 
Ken  Perkins  OH  ar>d 

Gas.  Inc  ,  P  O  Drawer 

1237.  Kingsvilie.  TX 

78363 
Dalton  Kinchetoe  i 

Gladys  J  Kmcheloe. 

859  Petroteutn 

Building.  Roswell.  NM 

88201 
Neil  West.  10623 

Sagebiutt.  Houston. 

TX  77089 


|FR  Doc.  87-21303  Filed  9-15-87:  8:45  am] 
BILUNG  CODE  6717-01-11 


'  This  nulice  does  not  provide  for  consolidation 
for  hearing  of  Ihe  several  mailers  covered  herein. 


[Docket  Nos.  QF85-735-O01  et  al.] 

Small  Power  Production  and 
Cogeneration  Facilities;  Qualifying 
Status;  Certificate  Applications,  etc.; 
BAF  Energy  a  California  Limited 
Partnerstiip,  et  al. 

Comment  date:  October  16, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

September  9.  1987. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Com.mission. 

1.  B.'^F  Energy  a  California  Limited 
Partnership 

(Docket  No.  QF85-735-001 1 

On  August  25,  1987,  BAF  Energy  a 
California  Limited  Partnership 
(Applicant),  c/o  BAF  Energy,  Inc., 
General  Partner,  of  550  Kearny  Street, 
Suite  1000.  San  Francisco,  Cafifornia 
94108  submitted  for  filing  an  application 
for  recertification  of  a  facility  as  a 
qualifying  cogeneration  facility  pursuant 
to  §  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  King  City, 
California.  The  facility  will  consist  of  a 
combustion  turbine  generating  unit,  a 
heat  recovery  steam  generator,  and  an 
extraction  steam  turbine  generating  unit. 
Thermal  energy  recovered  from  the 
facility  will  be  used  in  the  food 
processing  plant.  The  primary  energy 
source  will  be  natural  gas.  The  net 


electrical  power  production  capacity  of 
the  facility  will  be  121  MW. 

By  order  issued  February  28, 1986.  the 
Director  of  Office  of  Electric  Power 
Regulation  granted  certification  of  the 
facility  as  a  cogeneration  facility  (34 
FERC^  62,411). 

The  recertification  is  requested  due  to 
change  of  ownership  of  the  facility  from 
Basic  American  Foods.  Inc.  to  its  ' 
affiliate  BAF  Energy.  BAF  Energy  is  a 
California  Limited  Partnership  whose 
sole  general  partner  is  BAF  Energy,  Inc., 
a  California  corporation  which  is  a 
wholly-owned  subsidiary  of  Basic 
American  Foods,  Inc.  All  other  facility's 
characteristics  remain  unchanged. 

2.  Encogen  One  Partners  Ltd. 

(Docket  No.  QK87-615-000) 

On  August  21, 1987,  Encogen  One 
Partners  Ltd.  (Applicant),  of  10375 
Richmond  Avenue,  Houston,  Texas 
77042  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 
qualifying  cogeneration  facility  pursuant 
to  §  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  near  Sweetwater, 
Texas.  The  facility  will  consist  of  three 
combustion  turbine  generatmg  units, 
three  heat  recovery  steam  generators 
and  an  extraction/condensing  steam 
turbine  generating  unit.  Heat  recovered 
from  the  facility  will  be  sold  to  the 
United  States  Gypsum  Company  for  use 
in  an  industrial  process  for  drying 
gypsum  slurry  in  gypsum  board  drying 
kilns  and  for  space  heating.  The  net 
electric  power  production  capacity  of 
the  facility  will  be  257  MW.  The  primary 
energy  source  will  be  natural  gas. 

3   Inter-Power  of  Penns\lvania,  Inc. 
jUocKel  .\o.  QK8r-<>32-000| 

On  August  27, 1987.  Inter-Power  of 
Pennsylvania,  Inc.  (Applicant),  of  3 
West  Penn  Center,  Pittsburgh, 
Pennsylvania  15230  submitted  for  filing 
an  application  for  certification  of  a 
facility  as  a  qualifying  small  power 
production  facility  pursuant  to  §  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  small  power  production  facility 
will  be  located  near  the  Village  of 
Colver  in  Cambria  County, 
Pennsylvania.  The  facility  will  consist  of 
a  Huidized  bed  combustion  boiler  and  a 
condensing  steam  turbine  generator. 
Applicant  states  that  the  primary  energy 
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source  of  the  facility  will  be  "waste"  in 
the  form  of  bituminous  coal  refuse.  The 
maximum  net  electnc  power  production 
capiicity  of  the  facility  will  be  79. .t 
megawatts. 

4.  Keystone  Shipping  Co. 

[Docket  \u.  QF8~-617-0^X)| 

On  August  24.  19^7,  Ke\  stone 
Shipping  Company  (Applicant),  of  313 
Chestnut  Street.  Philadelphia. 
Pennsylvania  19106  submitted  for  filing 
an  application  for  certification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  proposed  topping-cycle 
cogeneration  facility  will  be  located  at 
the  Monsanto  Plant  in  Logan  Township, 
Bridgeport.  New  jersey.  The  facility  will 
consist  of  four  fluid  bed  combustors  and 
two  extraction/condensing  steam 
turtiine  generators.  The  steam  recovered 
from  the  facility  will  be  used  for  process 
heating  in  the  Monsanto  Plant.  The  net 
electrical  power  production  capacity  of 
the  facility  will  be  200  MVV.  The  primary 
source  of  energy  will  be  coal. 
Installation  of  the  facility  is  expected  to 
commence  in  late  19BH. 

5.  Oxford  Energy  of  New  York.  Inc. 

jDociiet  .\'o.  QK87 -622-000] 

On  August  25.  1987,  Oxford  Energy  of 
New  York.  Inc.  (Applicant),  of  c/o 
Oxford  Energy.  Inc..  675  Third  Avenue. 
.New  York.  .New  York  10017  submitted 
for  filing  an  application  for  certification 
of  a  facility  as  a  qualifying  small  power 
production  facility  pursuant  to  §  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  small  power  production  facility 
will  be  located  in  Ulster  County,  New 
York.  The  facility  will  consist  of  a  water 
wall  steam  generator  and  a  steam 
turbine  generator.  The  net  electric 
power  production  capacity  will  be 
approximately  24  megawatts.  The 
primary  energy  source  will  be  biomass 
in  the  form  of  municipal  solid  waste. 
Approximately  less  than  one  percent 
(1\]  of  the  total  energy  input  will  be 
natural  gas  or  oil  which  will  be  used  for 
start-up  and  auxiliary  burners. 

6.  Oxford  Energy  of  New  York,  Inc. 

I  Docket  No.  QF87-623-<XX)l 

On  August  25, 1987.  Oxford  Energy  of 
.New  York.  Inc.  (Applicant),  c/o  Oxford 
Energy.  Inc..  675  Third  Avenue,  New 
York,  New  York  10(117  submitted  for 
filing  an  application  for  certification  of  a 
facility  as  a  qualifying  small  power 
production  facility  pursuant  to  §  292.207 


of  the  Commission's  regulations.  No 
dete'-mination  has  been  made  that  the 
sul  nittal  constitutes  a  complete  filing. 
Ine  small  power  production  facility 
will  be  located  in  the  Town  of  Ulster, 
Ulster  County.  New  York.  The  facility 
will  consist  of  two  refractory  lined 
waterwall  steam  generators,  and  a 
steam  turbine-generator.  Th-?  primary 
energy  source  will  be  non-recappable 
scrap  rubber  rires.  The  maximum  net 
electric  power  production  capacity  will 
be  approximately  29.000  KW.  Oil  or 
natural  gus  will  be  used  for  start-up 
only,  however  such  fossil  fuel  use  will 
not  exceed  1%  of  the  total  energy  input 
to  the  facility  during  any  calendar  year 
period. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N^.,  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 

[FR  Doc  87-21345  Filed  &-15-S7;  8:45  am) 
BILLING  CODE  <7t7-01-M 


[Docket  No.  RP72- 11 0-044  et  al.] 

Filing  of  Pipeline  Refund  Reports; 
Algonquin  Gas  Transmission  Co.  et  al. 

September  10, 1987. 

Take  notice  that  the  pipelines  listed  in 
the  Appendix  hereto  have  submitted  to 
the  Commission  for  filing  proposed 
refund  reports.  The  date  of  filing  and 
docket  number  are  also  shown  on  the 
Appendix. 

Any  person  wishing  to  do  so  may 
submit  comments  in  writing  concerning 
the  subject  refund  reports.  All  such 
comments  should  be  filed  with  the 
Federal  Regulatory  Com.mission,  825 
North  Capitol  Street,  N.E.,  'Washington. 
DC  20426,  on  or  before  September  24, 
1987.  Copies  of  the  respective  filings  are 


on  file  with  the  Commission  and 
available  for  public  inspection. 
Kenneth  F.  Plumb, 
Secretory.  I 

Appendix 


Filmg 
dale 


Company 


Docket  Uo 


5/15/87     Atgonqgin   Gas   Transmsswn     RP72-tiO-044 

Companv 
5/22/87     Natural  Gas  Pppeline  Compa-  ,  RP78-7B-0t8 
r>y  ol  AfTieftca.  t 

5/22'87  ■  ArVia  Resources  Inc |  TA87-2-31-002 

7/6/87     Transcontinenial     Gas     Pipe     TA86-1-2&-014 

Une  CorporaUOTL 

7/16/87  I  Transcootifienial     Gas     Pipe     T/W5-1-29-015 

Line  Coftxxatior 

8/7/87   j  ANR  Pipelife  Company  RP96-88-004 

8/24/87  I  Colombia    Gas    T<ansmission     TA8i-i-2)-027 

'      Cofpofation.  ^ 

8/28/87  ,  Northern  Nalural  Gas  Compa-     RP82-71^20 
ny  1 


[FR  Doc  87-21308  Filed  9-15-87;  8:45  am] 
BILUNG  CODE  6717-01-11 


[Docket  Nos.  RP87-1 19-000  &  TA88-1-34- 

000] 


Proposed  Changes  in  FERC  Gas  Tariff, 
Florida  Gas  Transmission  Co. 

September  10.  1987. 

Take  notice  that  on  August  31. 1987, 
Florida  Gas  Transmission  Company 
(FGT),  P.O.  Box  1188.  Houston,  TX 
77251-1188  tendered  for  filing  the 
following  tariff  sheets  to  its  FERC  and 
Gas  Tariff. 

FERC  Gas  Tariff.  First  Revised  Volume 
No.l 

19th  Revised  Sheet  No.  8 
7th  Revised  Sheet  No,  9 
Original  Sheet  No.  57B 

FERC  Gas  Tariff,  Original  Volume  No.  2 

42nd  Revised  Sheet  No.  128 

FERC  Gas  Tariff,  Original  Volume  No.  3 

9th  Revised  Sheet  No.  126 
8th  Revised  Sheet  No.  181 
8th  Revised  Sheet  No.  265 
8th  Revised  Sheet  No.  283 
8th  Revised  Sheet  No.  305 
8th  Revised  Sheet  No,  365 
8th  Revised  Sheet  No.  395 
8th  Revised  Sheet  No.  423 
7th  Revised  Sheet  No.  453 
5th  Revised  Sheet  No.  486 
5th  Revised  Sheet  No.  518 
5th  Revised  Sheet  No.  549 
5th  Revised  Sheet  No.  584 
4th  Revised  Sheet  No.  640 
5th  Revised  Sheet  No.  658 
1st  Revised  Sheet  No.  675 
1st  Revised  Sheet  No.  709 
1st  Revised  Sheet  No,  744 
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Reason  for  Filing 

19th  Revised  Sheet  No.  8  and  42nd 
Revised  Sheet  No.  128  contain  revisions 
to  FGTs  Rate  Schedules  G  and  I  and 
Rate  Schedule  T-3,  respectively,  to:  (1) 
Adjust  the  Primary  Adjustment  to  reUtnA 
an  increase  in  FGTs  average  cost  of  gas 
purchased  for  sale  and  company  use,  net 
of  amounts  to  be  recovered  through 
Incremental  Pricing  Surcharges:  (2) 
adjust  the  Balancing  Adjustment  to 
amortize  over  the  six-month  adjustment 
period  (October  1,  1987  through  March 
31, 1988],  the  balance  in  the  current 
period  Unrecovered  Purchased  Gas  Cost 
Account  as  of  lune  30,  1987;  (3|  eliminate 
the  Order  94  Surcharge  established  to 
amortize  retroactive  Order  94 
production-related  costs  over  the 
twelve-month  period  endmg  September 
30.  1987;  and  (4)  establish  an  Annual 
Charge  Adjustment  (ACAl  charge. 

7th  Revised  Sheet  No.  9  contains  the 
estimated  Incremental  Pricing 
Surcharges  for  the  period  October  1, 
1987  through  December  31.  1987. 

Original  Sheet  No,  57B  establishes  a 
new  Section  22  of  the  General  Terms 
and  Conditions  of  its  FTIRC  Gas  Tariff 
which  implements  an  ACA  clause  which 
provides  for  an  ACA  unit  charge  to  be 
applicable  to  each  of  FGTs  sales  and 
Iranspo.'-tation  rate  schedules.  The 
Original  Volume  No.  3  tariff  sheets 
incorporates  reference  to  and 
applicability  of  the  ACA  unit  charge  to 
the  transportation  rate  schedules, 

The  proposed  effective  date  of  the 
above  referenced  tariff  sheets  is 
October  1, 1987. 

The  above  mentioned  changes  to  the 
Primary  and  Balancing  Adjustments  are 
being  made  pursuant  to  section  15 
(i^irchased  Gas  Adjustment  and 
Incremental  Pricing  ProvisionI  of  the 
General  Terms  and  Conditions  of  FGTs 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1  and  §  154.38  et  seq..  of  the 
Commissions  Regulations  (18  CFR 
154.38.  et  seg.]. 

The  net  effort  of  the  adjustments 
being  filed  for  Rate  Schedules  G  and  I 
and  for  Rate  Schedule  T-3  arc 
summarized  below: 


Rate  Schedules 

— 

Sch.  G 

($/ 
therm) 

Currently 

Effective 
Rates'  

28.191 
.667 

25.433 
.667 

39  40 

Primary 
Adjust- 
ment  

21 

(05) 


Balancing 

Adjust- 

me.it .536  536 

Order  94  I 

Surcharge..      (570)         (.570)    \       (.32) 
ACA  Unit 

Charge i       .021     j       .021     j         .21 

Octot)er  1 ,  I  1  I 

1987Rates...,  28.845$     26.087$       39  45$ 


■Reflects  rates  effective  July  1,  1987  pursu- 
ant to  Docket  N'o   RP86-137-D06 

FGT  states  th,jt  a  copy  of  its  filing  has 
been  served  on  all  customers  receiving 
gas  under  its  FERC  Gas  Tariff,  First 
Revised  Volum.e  No.  1,  Original  Volume 
No.  2.  Original  Volume  No,  3,  and 
interested  states  commis-sions  and  is 
being  posted. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
•North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  September  17,  1987  Protests  will 
be  considered  by  the  Commission  m 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
m.ust  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  .nnd  are  available  for  public 
inspection. 
Kenneth  F.  Pluinb. 
Si'cniary. 
[FR  no.;,  H--21:101  Filed  9-15-87;  8:45  am] 

BILLING  CODE  6717-01-I* 


[Docket  No.  RP87-11O-OO01 

Change  in  Sales  Rates  and  Adoption 
of  ACA  Clause;  Northwest  Pipeline 
Corp. 

Septembers,  1987. 

Take  notice  that  on  August  31.  1987, 
Northwest  Pipeline  Corporation 
("Northwest"!  submitted  for  filing,  to  be 
a  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  Original  Volume 
No.  l-.'\,  and  Original  Volume  No.  2,  the 
follow  iiig  tariff  sheets: 

First  Revised  Volume  No.  1 

Thirty-Seventh  Revised  Sheet  .No.  10 
Twentieth  Revised  Sheet  No.  10-A 
Fii^t  Revised  Sheet  No.  100 


Original  Sheet  No.  133-A 

Original  Volume  No.  l-A 

Eleventh  Revised  Sheet  No.  201 
First  Revised  Sheet  No.  302 
First  Revised  Sheet  No.  312 
First  Revised  Sheet  No.  323 
First  Revised  Sheet  No.  333 
Third  Revised  Sheet  .No.  339 
Second  Revised  Sheet  No.  344 
Second  Revised  Sheet  No.  345 
First  Revised  Sheet  No.  400 
First  Revised  Sheet  .No.  419 

Original  Volume  No.  2 

Second  Revised  Sheet  No.  2.4 
Thirteenth  Revised  Sheet  No.  2-B 
First  Revised  Sheet  .No.  2-B.l 

Northwest  states  the  purpose  of  this 
filing  is  to  establish  an  Annual  Charge 
Adjustment  Clause  (".^CA"  Clause)  in 
Northwest's  tarifT  as  appropriate  and  to 
set  forth  the  applicable  surcharge  in  its 
sales,  transportation.  ar,d  gathering  rate 
schedules  as  required  by  Order  No.  472. 

.Northwest  requests  an  effective  date 
of  Octcber  1  1987. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  on  Northwest's 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  persons  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
inti-rvene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington 
DC  20426,  in  accordance  with  Rules  211 
or  2l4  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
m.otions  or  protests  should  be  filed  on  or 
be.fore  Sepfem.ber  15.  1987.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  m.otion  to  intervene.  Copies 
of  this  filing  are  on  file  with  Commission 
and  are  available  for  public  inspection. 
Kenneth  F.  Plumb, 
SeoKtary. 
(FR  Doc.  87-21307  Filed  9-15-87;  ft45  am| 

BILUMG  CODE  S717-01-N 


I  Docket  No.  RP67-103-OOC1 

Proposed  Changes,  Panhandle  Eastern 
Pipe  Line  Co. 

Stplembera  1987. 

Take  notice  that  Panhandle  Eastern 
Pipe  Line  Company  (Panhandle)  on 
August  31, 1987.  tendered  for  filing 
certain  revised  tariff  sheets,  to  its  FERC 
Gas  Tariff,  Original  Volume  Nos.  1  and  2 
to  be  effective  as  proposed.  These 
revised  sheets  reflect  an  increase  in 
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rates  and  are  being  filed  in  compliance 
with  the  Commission's  Opinion  Nos.  265 
and  265-A.  issued  February  20.  1987  and 
August  19. 1987,  respectively,  in  Docket 
Nos.  RP82-58  and  RP82-105. 

Opinion  Nos.  265  and  265-A  required 
Panhandle  to  file  a  revised  cost  of 
service  and  revised  tariff  sheets,  and  to 
adjust  its  billing  determinants, 
particularly  D^.  Panhandle  noted  that 
although  it  had  not  planned  to  effect  a 
general  rate  adjustment  at  this  time,  the 
far-reaching  changes  mandated  by  the 
Commission  in  Opinion  Nos.  265  and 
265-A.  including  those  that  affect  cost 
allocations,  as  well  as  currently 
projected  reductions  in  sales,  as  well  as 
projected  throughputs,  result  in  rate 
increases  thus  making  it  necessary  to 
invoke  a  general  rate  change.  Thus,  this 
filing  is  also  made  pursuant  to  Section  4 
of  the  Natural  Gas  Act  and  the  Federal 
Energy  Regulator^'  Commission's 
Regulations.  In  this  connection. 
Panhandle  also  called  attention  to  the 
provisions  of  Paragraph  3  of  Article  II  of 
the  July  1,  1987  Stipulation  and 
Agreement,  as  supplemented,  filed  in 
Docket  No.  RP86-n6.  et  al.  and  certified 
by  the  Administrative  Law  Judge  to  the 
Commission  on  July  22,  1987,  which 
requires  the  filing  of  a  general  Section  4 
rate  case  for  both  sales  and 
transportation  rates,  and  contemplates 
that  such  filing  would  be  made  by 
September  1,  1987.  Panhandle  stated 
that  this  filing  also  complies  with  that 
commitment. 

Panhandle  noted  that  these  revised 
rates  reflect  a  substantial  shift  in  cost 
reponsibilities  among  Panhandle's 
customers,  as  contrasted  to  the  cost 
responsibilities  underlying  Panhandle's 
currently  effective  rate. 

Panhandle  noted  that  it  is  cognizant  of 
the  need  to  restructure  its  rate  schedules 
to  reflect  changed  current  competitive 
environment  in  the  industry  and  the 
Commission's  recent  orders  and 
decisions  responding  to  that  changed 
environment,  including  the 
Commission's  orders  in  Opinion  Nos. 
265  and  265-A.  Panhandle  stated  it  has 
been  negotiating  with  its  customers  to 
achieve  exactly  that  goal.  Panhandle 
noted,  however,  that  additional  time  is 
required  to  complete  these  very  difficult, 
complex  negotiations. 

Panhandle  stated  that  it  expects  the 
Commission  to  suspend  these  revised 
tariff  sheets  beyond  the  proposed 
October  1. 1987  effective  date,  and 
requested  that  these  sheets,  as  they  may 
be  revised  pursuant  to  discussion  with 
parties  hereto,  become  effective  after 
motion  by  Panhandle  within  the 
statutory  suspension  period  upon  a 
showing  of  good  cause. 


Panhandle  stated  that  in  compliance 
with  Opinion  No.  265-A  it  included  the 
revisions  to  its  LS.  SS  and  CS  Rate 
Schedules  reflecting  the  required 
treatment  of  the  minimum  commodity 
bill  to  be  effective  August  19, 1987. 

Panhandle  stated  that  this  filing  is 
being  made  without  prejudice  to  its 
rights  to  obtain  judicial  review  or  seek  a 
stay  of  Opinion  Nos.  265  and  265-A. 

Panhandle  noted  that  it  has  reduced 
its  non-gas  cost  of  service  by  S64  million 
since  the  filing  in  Docket  No.  RP85-194, 
and  that  those  reductions,  including  the 
reduction  in  the  applicable  federal 
corporate  income  tax  rate,  are  included 
herein.  Panhandle  stated  that  the  need 
for  a  rate  increase  arises  as  a  direct  and 
immediate  consequence  of  reductions  in 
projected  throughput  on  its  system 
attributable  to  Commission  orders 
which  seek  to  change  the  entire 
structure  of  Panhandle's  tariff,  the 
consequential  reductions  in  gas 
purchases  by  customers,  some  of  whom 
have  summarily  ceased  purchases  from 
the  Company  entirely,  and  the 
anticipated  nomination  of  D2  volumes 
mandated  by  Opinion  No.  265-A. 

Panhandle  also  stated  that  these 
revised  tariff  sheets  reflect  volumes 
predicated  on  the  assumption  that 
Panhandle  will  be  permitted  to  continue 
as  an  interim  open  access  transporter 
until  more  permanent  arrangements  can 
be  made,  and  that  the  rates  for  both 
sales  and  transportation  services  that 
are  based  on  fully  allocated  costs  and 
projected  units  of  throughput. 

In  addition.  Panhandle  is  proposing 
changes  to  the  terms  and  conditions  of 
its  transportation  Rate  Schedules  in 
view  of  recent  Commission 
pronouncements  regarding  the  terms 
and  conditions  of  transportation 
provided  under  Part  284  of  the 
Commission's  Regulations, 

Panhandle  has  reclassified  to  the 
transmission  function  certain 
certificated  items  of  plant  which,  in  fact, 
perform  transmission  functions  but 
which  were  previously  classified  to  the 
gathering  function.  Panhandle  requests 
that  it  be  granted  such  waivers  of  the 
Regulations  or  such  authority  as  may  be 
necessary  to  make  conforming 
accounting  entries  to  reflect  such 
changes. 

Copies  of  this  letter  and  enclosures 
are  being  served  on  all  jurisdictional 
customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 


and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  18. 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 
[FR  Doc.  87-21306  Filed  9-15-87;  8:45  am] 

BIUJNG  COOC  6717-01-M 


[Docket  No.  RP87-105-OOO] 

Change  in  Tariff;  Stingray  Pipeline  Co. 

September  10,  1987. 

Take  notice  that  on  August  31. 1987. 
Stingray  Pipeline  Company  (Stingray) 
tendered  for  filing  the  following  tariff 
sheets  to  its  FERC  Gas  Tariff.  Original 
Volume  No,  1: 

Fourteenth  Revised  Sheet  No.  4 

Original  Sheet  No.  70-C 

The  proposed  effective  date  of  these 
revised  sheets  is  October  1, 1987. 

On  May  29, 1987  the  Commission 
issued  Order  No.  472  in  Docket  No. 
RM87-3-000.  Order  No.  472  provides 
that  a  natural  gas  company,  such  as 
Stingray  Pipeline  Company  (Stingray), 
may  file  an  Annual  Charge  Adjustment 
(ACA)  clauses  to  its  FERC  Gas  Tariff. 
This  adjustment  will  permit  the 
collection  of  2.1  mills  per  Mcf  to  recover 
from  its  customers  annual  charges 
assessed  it  by  the  Commission  under 
Part  382  of  the  Commission's 
Regulations. 

Stingray  states  that  pursuant  to  Order 
No.  472  in  Docket  No.  PM87-3-0GG  and 
§  154.38(d)(6)(i)  of  the  Commission's 
Regulations,  Stingray  proposes  a  new 
Annual  Charge  Adjustment  Provisioin  to 
Stingray's  FERC  Gas  Tariff,  Original 
Volume  No.  1. 

To  the  extent  required,  if  any. 
Stingray  requests  that  the  Commission 
grant  such  waivers  as  may  be  necessary 
for  acceptance  of  the  tariff  sheets 
submitted  herewith,  to  become  effective 
October  1,  1987.  as  previously  described. 

Copies  of  this  letter  and  enclosures 
are  being  served  on  all  jurisdictional 
customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
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North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  17. 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeduig. 
Any  person  wishing  to  become  a  party 
must  file  a  m  otion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretory. 
[FR  Doc.  87-21304  Filed  9-15-87:  8:45  am) 

BILUNQ  COOe  6717-01-*! 

(Docket  No.  RP87- 107-0001 

Proposed  Changes  In  FERC  Gas  Tariff; 
Texas  Gas  Transmission  Corp. 

September  10,  1987. 

Take  notice  that  on  August  31, 1987 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  the 
following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  Original  Volume  No.  1. 
FPC  Gas  Tariff.  Original  Volume  No.  2, 
and  FERC  Gas  Tariff,  Original  Volume 
No.  3: 

FERC  Gas  Tariff,  Original  Volume  No,  1 

Third  Revised  Sheet  No.  1 
Ninth  Revised  Sheet  No.  10 
Ninth  Revised  Sheet  No.  lOA 
Fifth  Revised  Sheet  No.  11 
Fifth  Revised  Sheet  No.  12 
Third  Revised  Sheet  No.  12A 
Second  Revised  Sheet  No.  76 
First  Revised  Sheet  No.  117 
First  Revised  Sheet  No.  118 
First  Revised  Sheet  No.  119 
First  Revised  Sheet  No.  144 
First  Revised  Sheet  No.  159 
First  Revised  Sheet  No.  175D 

FPC  Gas  Tariff,  Original  Volume  No.  2 

Seventh  Revised  Sheet  No.  82 
Twenty-third  Revised  Sheet  No.  333 
Eighteenth  Revised  Sheet  No.  362 
Nineteenth  Revised  Sheet  No.  363 
First  Revised  Sheet  No.  440 
First  Revised  Sheet  No.  484 
Eighth  Revised  Sheet  No.  547 
Eighth  Revised  Sheet  No.  919 
Tenth  Revised  Sheet  No.  982 
Eighth  Revised  Sheet  No.  1005 
Second  Revised  Sheet  No.  1085 
First  Revised  Sheet  No.  1105 

FERC  Gas  Tariff,  Original  Volume  No.  3 

First  Revised  Sheet  No.  21 
First  Revised  Sheet  No.  22 


The  revised  tariff  sheets  are  being 
filed  to  incorporate  into  Texas  Gas"s 
Tariffs  a  FERC  Annual  Charge 
.Adjustment  (ACA)  Unit  Chd.-^e,  as 
authorized  by  §  154.38(d)  of  the 
Commission's  Regulations,  which  was 
added  pursuant  to  Order  No.  472  issued 
May  29.  1987,  (39  FERC.  Para.  61.206). 
and  Order  No.  472-A  issued  June  17, 
1987,  (39  FERC  Para.  61,316).  Order  No. 
472  arose  out  of  section  3401(a)(1)  of  the 
Omnibus  Budget  Reconciliation  Act  of 

1986,  which  requires  the  Federal  Energy 
Regulatory  Commission  (Commission)  to 
"assess  and  collect  fees  and  annual 
charges  in  any  fiscal  year  in  amounts 
equal  to  all  of  the  crests  incurred  by  the 
Commission  in  that  fiscal  year."  On  or 
about  July  16, 1987,  Texas  Gas  received 
an  Annual  Charges  Billing  from  the 
Commission  for  Fiscal  year  1987.  Texas 
Gas  was  required  to  remit,  by  August  31, 

1987,  to  the  Commission,  Texas  Gas's 
portion  of  the  Conimission  deficit.  For 
the  purpose  of  recovering  this  payment, 
Texas  Gas  has  elected,  pursuant  to  the 
authority  outlined  in  Order  No.  472,  to 
institute  the  AC.'\  unit  charge  of  S.002Q 
per  MMBtu,  as  set  by  the  Commission 
on  Texas  Gas's  Annual  Charges  Billing. 

Copies  of  th:s  filing  were  served  on 
Texas  Gas's  jurisdictional  customers 
and  interested  State  commissions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  o.r  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capital  Street,  NE,  Washington. 
DC  20426.  in  accordance  with  Rules  2.11 
and  2.14  of  the  Commissions  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
21. 1987.  {Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

(FR  Doc.  87-21302  Filed  9-15-87:  8:45  am] 
BILLING  CODE  6717-01-«l 


(Docket  Nos.  RP87-40-003.  005.  and  00€] 

Compile,  rce  Fi'ing;  Western 
Transmission  Co. 

September  9. 1987. 

Take  notice  that  on  August  17.  1987 
Western  Gas  Transmission  Company 
(Western)  tendered  for  filing  substitute 
Original  Sheet  No.  17A.1  to  its  Federal 


Energy  Regulatory  Commission  Gas 
Tariff,  Original  Volume  No.  1. 

The  instant  tariff  sheet  is  tendered 
pursuant  to  the  Commission's  order  at 
July  17, 1987,  in  the  above-referenced 
docket.  Western  amended  this  filing  on 
August  27, 1987  in  Docket  No.  RP87-40- 
005  and  on  .August  30, 1987  in  Docket 
No.  RP87-40-«)6. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  protest  or 
motion  to  intervene  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE  ,  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
16, 1987.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  An\  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 

IFR  Doc  8--2:305  Filed  9-15-fl7;  8:45  am) 

B1LL«G  COOE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPTS— 51596A;  FRL  3261-2] 

Certain  Chemical  Premanjfacture 
Notice;  Extension  of  Review  Period 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  is  extending  the  review 
period  for  an  additional  90-days  for 
premanufacture  notice  (PMN)  P-86-92, 
under  the  authority  of  section  5(c)  of  the 
Toxic  Substances  Control  Act  (TSCA), 
The  review  period  will  now  expire  on 
November  29, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jim  Aiwood.  Pre T.dnufr. dure  Notice 
Management  Branch,  Chemical  Control 
Division  (T'S-794),  Environmental 
Protection  Agency,  Room  E-611E.  401  M 
Street.  SW.,  Washington,  DC  20460, 
(202-382-3374). 

SUPPLEMENTARY  INFORMATION:  On 

October  25. 1985.  EPA  received  PMN 
86-92  for  a  modified  acrylate  polymer. 
The  submitter  claimed  its  identity, 
specific  chemical  identity,  production 
volume,  and  process  information  to  be 
confidential  business  information. 
Notice  of  receipt  was  published  in  the 
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Federal  Register  of  November  8.  1985  (50 
FR  46508).  The  original  9G-day  review 
period  for  PMN  P-a6-92,  including 
voluntary  suspensions,  was  scheduled 
to  expire  on  August  31. 1987. 

Based  on  its  analysis,  EPA  finds  that 
there  is  a  possibility  that  the  substance 
submitted  for  review  in  this  PM.N  may 
be  regulated  under  TSCA.  The  Agency 
requires  an  extension  of  the  review 
period,  as  authorized  by  section  5(c)  of 
TSCA,  to  investigate  further  potential 
risk,  to  examine  its  regulatory  options, 
and  to  prepare  the  necessary  documents 
should  regulatory  action  be  required. 
Therefore,  EPA  has  determined  that 
good  cause  exists  to  extend  the  review 
period  for  an  additional  90  days,  to 
November  29  1987. 

PMNs  are  available  for  public 
inspection  in  Room  NE-G004,  at  the  EPA 
headquarters,  address  given  above,  from 
8  a.m  U>  4  p.m.,  Monday  through  Friday, 
except  legal  holidays. 

Dated:  August  31. 1987. 
Charles  L.  Elkins, 

D:rf'i:!c<r.  Office  of  Toxic  Substances. 
[FR  Doc.  87-21340  Filed  9-15-87;  8;45  am) 
BILUNG  COOC  CS«0-SO-U 


FEDERAL  HOME  LOAN  BANK  BOARD 

(No.  87-9521 

Application  for  Consideration  Under 
Capital  Forbearance 

Dale;  September  10,  1987. 

AGENCY:  Federal  Home  Loan  Bank 

Board. 

action:  Notice. 

summary:  The  public  is  advised  that  the 
Federal  Home  Loan  Bank  Board 
("Board")  has  submitted  a  new 
information  collection  request, 
"Application  for  Consideration  under 
Capital  Forbearance"  to  the  Office  of 
Management  and  Budget  for  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 

This  information  is  necessary  to 
review  the  application  and  determine 
whether  the  applicant  meets  eligibility 
requirements.  Each  institution 
requesting  inclusion  under  the  Capital 
Forbearance  Policy  must  submit  an 
application.  The  Board  estimates  that 
each  application  will  require  forty  hours 
to  complete. 

DATE:  Comments  on  the  information 
collection  request  are  welcome  and 
should  be  received  on  or  before  October 
1.  1987. 

AODRESS:  Comments  regarding  the 
paperwork-burden  aspects  of  the 
request  should  be  directed  to:  Office  of 


Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503.  Attention:  Desk 
Officer  for  the  Federal  Home  Loan  Bank 
Board. 

The  Board  would  appreciate 
commenters  sending  copies  of  their 
comments  to  the  Board. 

Requests  for  copies  of  the  proposed 
information  collection  requests  and 
supporting  documentation  are 
obtainable  at  the  Board  address  given 
below:  Director,  Information  Services 
Section,  Office  of  Secretariat,  Federal 
Home  Loan  Bank  Board,  1700  G  Street 
NW..  Washington.  DC  20552.  Phone: 
202-377-6933. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  D.  Solomon,  Office  of  General 
Counsel,  377-6432,  Federal  Home  Loan 
Bank  Board,  1700  G  Street  NW.. 
Washington.  DC  20552. 

By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Chizzoni, 
Assistant  Secretory. 

(FR  Doc.  87-21329  Filed  9-15-87;  8:45  am] 
BIU.INO  COOE  672«H>1-M 


FEDERAL  MARITIME  COMMISSION 
[Agreement  No.  212-010746-001] 

Columbus/PACE/SCNZ/BSL/PAD; 
Space  Charter  and  Sailing  Agreement; 
Erratum 

The  Federal  Register  Notice  of  August 
20, 1987  (Vol.  52.  No.  161,  page  31446)  in 
summarizing  the  above  agreement 
should  have  also  stated  that  the 
agreements  geographic  scope  is  being 
enlarged  to  include  the  Pacific  Coasts  of 
North  America  and  Hawaii, 

By  Order  of  the  Federal  Maritime 
Commission. 
Tony  P.  Kominoth, 

Assistant  Secretary. 
Dated;  September  11, 1987. 

(FR  Doc.  87-21311  Filed  9-15-87;  8:45  am] 
BtLUNG  COOC  6730-01-M 

(Fact  Finding  Investigation  No.  15] 

Practices  of  Various  Entities  Operating 
as  Intermediaries  for  the 
Transportation  of  Goods  In  the  United 
States  Waterborne  Foreign 
Commerce;  Order 

The  Commission  initiated  this 
investigation  on  September  17. 1986,  to 
examine  the  practices  of  various  entities 
that  act  as  intermediaries  for  the 
transportation  of  goods  in  our 
waterborne  foreign  commerce.  The 
Commission  directed  the  Investigative 
Officer  to  provide  a  final  report  of 


findings  and  recommendations  no  later 
than  one  year  after  publication  of  the 
Order  in  the  Federal  Register  (51  FR 
33662,  September  22, 1986).  The 
Investigative  Officer  has  now  advised 
that  additional  time  will  be  needed  to 
fully  and  adequately  complete  the 
investigation  and  issue  a  comprehensive 
report. 

Therefore,  it  is  ordered.  That  the 
Investigative  Officer  shall  issue  to  the 
Commission  a  final  report  of  findings 
and  recommendations  on  or  before 
March  31. 1988.  By  the  Commission 
September  8, 1987. 
Tony  P.  Kominoth, 
Assistant  Secretary. 
[FR  Doc.  87-21310  Filed  9-15-87;  8:45  am] 

BILIMO  CODE  673(M)1-«I 


Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulafions, 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No:  224-200032. 

Title:  Virgin  Islands  Port  Authority 
Crane  Lease  Agreement. 

Parties: 

Virgin  Islands  Port  Authority  (Port 
Authority) 

Tropical  Shipping  and  Construction 
Co.,  Ltd.  (Tropical) 

Synopsis:  Under  the  terms  of  the 
proposed  agreement  the  Port  Authority 
exclusively  leases  to  Tropical  one  30 
foot  long  run  capacity  Paceco  gantry 
Crane  and  related  parts,  inventory  and 
equipment,  located  at  the  Third  Port  on 
St.  Croix,  Virgin  Island.  The  term  of  this 
lease  is  for  three  years  commencing  July 
1. 1985.  with  two  options  to  renew  for 
two  additional  five-year  period. 

Agreement  No:  224-200034. 
Title:  Port  of  San  Diego  Terminal 
Agreement.  j 

Parties: 
San  Diego  Unified  Port  District  (Port 
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District) 
lOth  Avenue  Cold  Storage  Company 

(Lessee) 
Synopsis:  The  proposed  agreement 
provides  for  the  use  of  51,111  square  feet 
of  Transit  Shed  No.  1  at  the  10th  Avenue 
Mnrine  Terminal.  San  Diego,  California. 
The  term  of  the  agreement  shall  be  for  a 
period  of  seven  years,  with  one  option  to 
extend  for  one  additional  five-year 
period. 

Agreement  No:  224-011088-001. 
Title:  City  of  Los  Angeles  Terminal 
.Agreement. 
Parties: 

City  of  Los  Angeles 
Matson  Terminals 

Synopsis:  The  proposed  agreement 
amendment  clarifies  the  responsibilities 
of  the  parties  with  respect  to  the 
collection  of  tariff  charges,  revenue 
sharing  and  payment  procedures. 

Agreement  No:  224-200030. 

TitJe:  Virgin  Island  Terminal 
Agreement. 

Parties: 

Virgin  Islands  Port  Authority 

Tropical  Shipping  and  Construction. 
Ltd.,  (Tropical) 

Synopsis:  The  proposed  agreement 
contains  the  terms  and  conditions  under 
which  Tropical  will  occupy  certain 
parcels  of  land  and  section's  of  a 
warehouse  in  Crown  Bay,  St.  Thomas, 
Virgin  Islands  for  use  in  containerized 
cargo  operations. 

By  Order  of  the  Federal  Maritime 
Ccnnniission 

Tony  P.  Kominoth. 

Assistant  Secretary. 

Dated:  September  11.  198" 
(FR  Doc.  87-21355  Filed  &-15-«r;  8.45  am] 
BILLING  CODE  6730-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

Advisory  Board  Meeting 

agency:  Alcohol.  Drug  Abuse,  and 
Mental  Health  Administration,  HHS. 
action:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  the 
forthcoming  meeting  of  the  agency's 
Alcohol,  Drug  Abuse,  and  Mental  Health 
Advisory  Board  in  the  month  of  October 
1987.  Board  members  will  discuss  issues 
in  the  areas  of  treatment,  research, 
prevention,  and  education  viz-a-viz  the 
legislative  mandate.  Attendance  by  the 


public  at  these  sessions  will  be  limited 
to  space  available. 

Committee  Name:  Alcohol.  Drug 
Abuse,  and  Mental  Health  .Advisory 
Board.  ADAMHA. 

Date  and  Time:  October  13-14  9:00 
a.m. 

Place:  National  Institute  of  Health. 
Building  1,  Wilson  Hall,  3rd  Floor.  9000 
Rockville  Pike.  Bethesda.  Marvland 
20892. 

Status  of  Meeting:  Open. 

Contact:  Barbara  Wagner,  Room 
12C05,  Parklawn  Building.  5600  Fishers 
Lane.  Rockville.  Maryland  2085:',  (301) 
443-1910. 

Purpose:  The  .Alcohol,  Drjg  .Abuse, 
and  Mental  Health  Advisory  Board 
assesses  the  national  needs  for 
alcoholism,  alcohol  abuse,  drug  abuse 
and  mental  health  treatment  and 
prevention  services  and  the  extent  to 
which  those  needs  are  being  met  by 
State,  local,  and  private  programs,  and 
programs  receiving  funds  under  Title  V 
and  Parts  B  and  C  of  Title  XIX  of  the 
Public  Health  Service  Act.  The  Board 
provides  advice  and  recommendations 
to  the  Secretary  and  to  the 
Administrator,  Alcohol.  Drug  Abuse, 
and  .Mental  Health  Administration 
iespecting  these  activities  to  assist  m 
guiding  national  strategies  aimed  at  the 
amelioration  of  alcohol,  drug  abuse,  and 
mental  health  problems. 

Substantive  information,  summaries 
of  the  meetings,  and  roster  of  committee 
members  may  be  obtained  from  the 
contact  person  listed  above. 

Peggy  W.  Cockrill, 

Committee  Management  Officer.  Alcohol, 
Drug  Abuse,  and  Mental  Health 
Administration. 

Date:  September  10,  1987 
jFR  Doc,  87-21283  Filed  9-15-8-.  8:45  am] 
BILLING  CODE  4160-20-M 


National  Institutes  of  Health 

Notice  of  Reestablishment  of 
Committees 

Pursuant  to  the  Federal  Advisory 
Committee  Act  of  October  6,  1972  [Pub. 
L  92^163,  86  St,  770-776],  and  the  Health 
Research  Extension  Act  of  1985, 
November  20,  1985  [Pub.  L.  99-158, 
section  402(b)(6)j,  the  Director,  NTH, 
announces  the  reestablishment,  effective 
October  1,  1987.  of  the  following 
committees: 

Cardiovascular  and  Renal  Study  Section 
Experimental  Virology  Study  Section 
Immunological  Sciences  Study  Section 
Molecular  Cytology  Study  Section 
Pharmacology  Study  Section 
Reproductive  Endocrinology  Study 
Section 


Virology  Stud\  Section 

Visual  Sciences  .A  Study  Section 

Visual  Sciences  B  Study  Section 

Duration  of  these  committees  is 
continuing  unless  formally  determined 
by  the  Director.  .\TH,  that  termination 
would  be  in  the  best  public  interest. 

Da;ed  September  11.  1987. 
)ames  B.  W  vngaarden. 
D:rector.  MIH. 

[FR  Doc.  87-21526  Filed  &-15-87;  8:45  am] 
BILLING  CODE  4140-C1-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-920-07-4 113-12) 

Proposed  Additions  to  the  Rye  Patch 
Known  Geothermal  Resources  Area, 
Nevada 

September  1, 1987. 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  Pursuant  to  the  authority 
vested  in  the  Secretary  of  the  Interior  by 
sec.  21(a)  of  the  Geothermal  Steam  Act 
of  1970  (84  Stat,  1566.  1572:  30  U.S.C. 
1020).  the  delegatiuns  of  authority  in  235 
Departmental  .Manual  Ilk.  Bureau  of 
Land  Management,  the  following  lands 
are  hereb\'  added  to  the  Rye  Patch 
Known  Geothermal  Resources  Area, 
effective  February  1.  198", 

Rye  Patch  Known  Geothermal  Resources 
.Area.  Mt  Diablo  Meridian.  Nevada 

T.  31  N.,  R.  33  E.. 

Sec  1.  lots  1-4,  S^iNVi.  NW!SEy4: 

Sec,  2.  lots  17  thru  33: 

Sec.  4.  lots  1  and  2  of  the  NWVi.  lot  1  of  the 
.\'E^4.  W-s  of  lot  2  of  NE>4,  S'-s: 

Sec  8.  E'Ti.  E'^sNW'-. 

Sec  10.  all: 

Sec.  12.  lots  9  thru  26. 

Sec.  14.  all: 

Sec.  16,  all; 

Sec,  20.  all; 

Sec.  22.  all. 

Sec.  28.  all: 

Sec.  32.  all; 

Sec,  34,  ■WV4,  NTEV^: 

Sec  37,  lots  1,  2.  3.  4: 

Sec.  38.  lots  1.  2.  3.  4; 

Sec.  39,  lots  1,  2,  3.  4. 
T.  32  N„  R.  33  E., 

Sec  2a,  NWNE'^«  swN'w-v  ^•^swy«, 

SE^SWi-,: 
Sec,  32,  all: 
Sec  34.  EWEWSW'-,,  .N'EV^.VWV,. 

The  above  area  aggregates  8,649.58  acres, 
more  or  less 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Hoops,  BLM  .Nevada  State 
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Office.  850  Harvard  Way.  P.O.  Box 
12000.  Reno.  NV  89520,  702-784-5134. 
Edward  F.  Spang, 

State  Director.  Mevada. 

(FR  Doc.  87-21316  Filed  3-15-«7;  8:45  am) 

BILLING  COOC  431(MK-M 


IWO-150-07-4830-111 

National  Public  Lands  Advisory 
Council;  Meeting 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Meeting  of  the 

National  Public  Lands  Advisory  Council 

SUMMARY:  Notice  is  hereby  given  that 
the  National  Public  Lands  Advisory 
Council  will  meet  October  15.  and  17, 
1987.  at  the  Hyatt  Regency  Hotel.  1750 
Welton  Street,  Denver,  Colorado.  The 
meeting  hours  will  be  8:00  a.m.  to  11:30 
am.,  on  Thursday,  the  15th,  and  8.00 
a.m.  to  12:00  p.m.  on  Saturday,  the  17th. 
On  Friday,  October  16,  Council  members 
will  visit  the  Bureau  of  Land 
Management's  Denver  Service  Center 
for  an  orientation  session  highlightmg 
land  information  system  technology.  The 
proposed  agenda  for  the  meeting  is: 

Thursday,  October  15:  The  State  view 
of  public  land  management  in  Colorado; 
Council  old  and  new  business,  to 
include  Department  responses  to 
previous  Council  resolutions;  Public 
statement  period. 

Saturday.  October  17:  Discussion  of 
agendas  for  future  Council  sessions: 
Meetings  of  Council  subcommittees 
(Energy  and  Minerals,  Lands,  and 
Renewable  Resources);  Reports  from 
subcommittees  to  full  Council  and 
consideration  of  Council  resolutions. 
.^11  meetings  of  the  Council  will  be 
open  to  the  public.  Opportunity  will  be 
given  for  members  of  the  public  to  make 
oral  statements  to  the  Council, 
beginning  at  10:00  a.m.  on  Thursday, 
October  1,t.  Speakers  should  address 
specific  national  public  lands  issues  on 
the  m.eetmg  agenda  and  are  encouraged 
10  submit  a  copy  of  their  written 
comments  by  October  8  to  the  Bureau  of 
Land  Management's  Den\  er  Service 
Center  at  the  address  listed  below. 
Depending  on  the  number  of  people  who 
wish  to  riddress  the  Council,  it  may  be 
necessary  to  limit  the  length  of  oral 
presentations. 

DATES:  October  15  and  17— Council 
Mi\-;!ng.  October  15 — Public 
Slatcmenis. 

ADDRESS:  Copies  of  public  statements 
should  be  mailed  by  October  8  to: 
Director,  Denver  Service  Center  (D-lOO), 


Bureau  of  Land  Management.  P.O.  Box 
25047.  Denver,  Colorado  80225-0047. 
FOR  FURTHER  INFORMATION  CONTACT: 

Karen  Slater.  Washington,  DC  Office, 
DLM,  telephone  (202)  343-2054;  or 
Cathryn  Davis.  Denver  Service  Center. 
BLM,  telephone  (303)  236-6552. 

SUPPLEMENTARY  INFORMATION:  The 

Council  advises  the  Secretary  of  the 
Interior  through  the  Director,  Bureau  of 
Land  Management,  regarding  policies 
and  programs  of  a  national  scope 
related  to  public  lands  and  resources 
under  the  jurisdiction  of  BLM. 

David  C.  O'Neal, 

Deputy  Director. 
September  11, 1987. 

|FR  Doc.  87-21391  Filed  9-15-87;  8:45  am) 

BILLING  CODE  4310-«4-*l 


(NM-920-07-4121-101 

New  Mexico;  San  Juan  River  Regional 
Coal  Team  Meeting  and  Request  for 
Public  Comments  on  ttie  Long-Range 
Market  Analysis  for  the  Region 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  regional  coal  team 

meeting. 

SUMMARY:  The  San  Juan  River  Regional 
Coal  Team  (RCT)  will  meet  to  consider 
future  development  plans  for  Federal 
coal  in  the  Region.  The  public  is  invited 
to  attend. 

The  primary  purposes  of  the  meeting 
are  to  (1)  recommend  approval  of  the 
RCT  Charter,  (2)  review  the  long-range 
market  analysis,  and  (3)  develop  a 
recommendation  on  whether  to  resum.e 
or  defer  coal  activity  planning  in  the 
Region. 

date:  The  RCT  will  meet  at  9:00  a.m.  on 
Tuesday.  November  3,  1987. 
ADDRESS:  The  meeting  will  be  held  at 
the  Continental  Inn,  4048  Cerrillos  Road, 
Santa  Fe,  New  Mexico  87501.  Telephone 
(505)  473-4646. 

FOR  FURTHER  INFORMATION  CONTACT: 
Russell  [entgen  or  John  Kenny,  Bureau 
of  Land  Management,  Division  of 
Mineral  Resources,  P.O.  Box  1449,  Santa 
Fe,  New  Mexico  87501.  Mr.  Jentgen  may 
be  reached  by  telephone  at  (505)  988- 
6109  or  FTS  476-6109  and  Mr.  Kenny  at 
(505)  988-6024  or  FTS  4'f>-6024, 
SUPPLEMENTARY  INFORMATION:  At  this 
meeting,  the  RCT  will  review  the  long- 
range  market  analysis  for  the  San  Juan 
River  Region  aid  public  comments 
thereon.  Copies  of  the  long-range  market 


analysis  may  be  obtained  from  the 
Public  Room  of  the  Bureau  of  Land 
Management.  New  Mexico  State  Office, 
P.O.  Box  1449,  Joseph  M.  Montoya 
Federal  Building  and  US  Post  Office, 
South  Federal  Place.  Santa  Fe.  New 
Mexico  87501.  Telephone  (505)  988-6100 
or  FTS  476-6100. 

The  public  is  requested  to  submit 
comments  on  this  long-range  market 
analysis  to  Russell  jentgen  or  Keith 
Bennett  at  the  above  address  by 
October  27, 1987.  Comments  received 
after  the  October  27,  1967,  deadline,  but 
before  the  RCT  meeting,  would  be  made 
available  to  the  members  of  the  RCT  for 
consideration  as  time  permits. 

The  RCT  will  consider  information 
obtained  from  the  public  at  this  meeting 
to  develop  recommendations  to  guide 
future  coal  leasing  decisions  for  the 
region. 

Anyone  who  wishes  to  speak  at  the 
meeting  is  requested  to  provide  written 
copies  of  their  remarks.  Written  material 
will  also  be  accepted  in  lieu  of  or  in 
addition  to  any  oral  presentation. 

Following  is  a  preliminary  agenda  for 
this  meeting: 

1.  Introductions 

2.  Approval  of  Minutes 

3.  Regional  Coal  Activity  Status 

a.  Preference  Right  Lease  Applications 
(PRLA's) 

b.  Summarization  of  Coal  Decisions  in  the 
following  Resource  Management  Pliins 
fRMP's) 

(1)  Farmington  RMP 

(2)  Rio  Puerco  RMP 

(3)  Socorro  RMP 

(4)  Durango/San  Miguel  RMP 

c.  Record  of  Decision  on  the  San  Juan 
Regional  Coal  Environmental  Impact 
Statement  (HIS) 

4.  Imparts   from   the   Navajo/Hopi   Resettle- 
ment Act  Selections 

5.  Scheduled  Company  Presentations 

6.  Long-Range  Market  Analysis  and  Summa- 
ry of  Public  Comments 

7.  RCT  Activity  Planning  Discussions 

a.  Resume  Activity  Planning 

b.  Defer  Activity  Planning  Decision  until 
after  Tier  I  PRLA's  are  fully  adjudicated 

c.  Deactivate  the  Region  (in  whole  or  in 
part)  and  Lease  by  Application 

8.  RCT  Charter  Decision 

9.  Public  Comment 

10.  Scheduling  of  Next  Meeting 

11.  Adjourn 

Monte  G.  |ordan. 

Alternate  Chairperson.  San/uan  River 

Regional  Coal  Togm. 

Dated:  September  10, 1987. 
(FR  Doc.  87-21284  Filed  9-15-87:  845  am] 

BILLING  CODE  4310-FB-M 
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1 AZ-050-06-4830-02  ] 

Arizona;  Yuma  District  Advisory 
Council  Meeting 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Yuma  (Arizona)  District 
Advisory  Council  meeting. 


summary:  a  meeting  of  the  Yuma 
District  Advisory  Council  will  be  held 
on  Friday,  October  16,  beginning  at  10 
a.m.  in  the  Lake  Havasu  City  Council 
Chambers  located  at  1795  Civic  Center 
Boulevard. 

date:  Friday,  October  16,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  B.  Stockdale.  Yuma  District 
Office,  3150  Winsor  Avenue,  Yuma, 
Arizona  85365,  602-726-3600. 
SUPPLEMENTARY  INFORMATION: 

Discussions  will  center  on  District 
program  updates.  Wild  Horses  and 
Burros,  cooperative  efforts  to  clean  up 
dumps  on  public  land,  Bill  Williams 
River  cooperative  management 
agreement,  Havasu  City  Airport 
application,  Long-Term  Visitor  Area  use 
program,  Highway  95  reconstruction  on 
Parker  Strip,  and  other  Council-initiated 
topics.  The  public  is  invited  to  attend 
the  meeting. 

Written  statements  from  the  public 
may  be  filed  for  the  Council's 
consideration.  Statements  must  arrive  at 
the  District  Office  by  October  13.  Oral 
statements  will  also  be  accepted  but, 
dependmg  on  the  number  of  persons 
wishing  to  address  the  Council,  a  per- 
person  time  limit  may  be  im.posed. 

Summary  minutes  of  the  District 
Advisory  Council  meeting  will  be 
maintained  in  the  Yuma  District  Office 
and  will  be  available  for  inspection  and 
reproduction  during  regular  business 
hours  (7:45  a.m.  through  4:30  p.m.)  within 
30  days  of  the  meeting. 
|.  Darwin  Snell, 
District  Manager. 
September  9, 1987. 

[FR  Doc.  87-21434  Filed  9-15-87;  8:45  am] 

BILLING  CODE  4310-32-M 


f  AZ-050-07-4212-1 1,  A-22501  ] 

Realty  Action;  Lease/Conveyance  of 
Public  Lands  In  La  Paz  County,  Yuma 
District,  AZ 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  Realty  Action.  Lease/ 
Conveyance  of  Public  Lands  for 
Recreation  and  Public  Purposes  (R^PP). 


summary:  The  following  described 
public  lands  located  m  the  community  of 


Quartzsite,  Arizona,  in  La  Paz  County, 
have  been  examined  and  found  suitable 
for  lease/conveyance  to  the  Quartzsite 
School  District  for  public  school 
purposes  and  are  so  classified  under  the 
Recreation  and  Public  Purposes  Act  of 
June  14, 1926,  as  amended  (43  U.S.C.  869 
el  seq): 

Gila  and  Salt  River  Meridian.  .Arizona 

T,  4  N..  R  19  W,, 

Sec.  21,  M&B  withm  S''2S''2NVV"4. 

The  area  described  contains  24.5  acres, 
more  or  less. 

Lease  or  conveyance  is  consistent 
with  BLM  land  use  planning,  would  not 
affect  any  BLM  programs,  and  would  be 
in  the  public  interest. 

The  lease/conveyance  would  be 
subject  to  the  following  conditions: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  all  regulations 
of  the  Secretary  of  the  Interior. 

2.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States. 

3.  All  minerals  shall  be  reserved  to  the 
United  States,  together  with  the  right  to 
prospect  for,  mine,  and  remove  the 
miinerals. 

Upon  publication  of  this  .\otice  in  the 
Federal  Register,  these  lands  will  be 
segregated  from  ail  forms  of 
appropriation  under  any  other  public 
land  laws,  including  the  general  mming 
laws,  except  for  leasing  under  the 
mineral  leasing  laws. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice,  interested 
persons  may  submit  comments 
regarding  the  proposed  lease/ 
conveyance  or  classification  of  the  lands 
to  the  Bureau  of  Land  Management, 
District  Manager,  Yuma  District  Office, 
P.O.  Box  5680,  Yuma,  Arizona  85364. 
Any  adverse  comments  wqll  be  reviewed 
by  the  State  Director.  In  the  absence  of 
any  adverse  comments,  the 
classification  will  become  effective  60 
days  from  the  date  of  publication  of  this 
Notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Yuma  Resource  Area,  Yuma  District  at 
(602)  726-6300. 

J.  Darwin  Snell, 
District  Manager. 

Date:  September  8,  1987. 
|FR  Doc.  87-21272  Filed  9-15-fl7:  8:45  am) 

BILLING  CODE  4310-3J-M 


[CA-940-07-5410-10;  CA  20670] 

Realty  Action;  Conveyance  of  Mineral 
Interest  In  California 

agency:  Bureau  of  Land  Management, 

Interior. 


action:  .Notice  of  realty  action — 
conveyance  of  the  reser\  ed  mineral 
interests. 

summary:  The  private  lands  described 
in  this  notice  will  be  examined  for 
suitability  for  conveyance  of  the 

reser\ed  mineral  interests  pursuant  to 
section  209  of  the  Federal  Land  Policy 
and  Management  Act  of  October  21, 
1976. 

The  mineral  interests  will  be 
conveyed  in  whole  or  in  part  upon 
favorable  mineral  examination. 

FOR  FURTHER  INFORMATION  CONTACT; 

Joan  Mangold.  BLM  Cai;forn;a  State 
Office,  2800  Cottage  Wa\    R.'iom  E-2841, 
Federal  Office  Building.  S.icamento, 
California  95825.  (916j  9"8-4815. 

The  purpose  is  to  allow  consolidation 
of  surface  and  subsurface  ownership,  for 
the  lands  described  below,  where  there 
are  no  known  mineral  values  or  in  those 
instances  where  the  reservation  of 
ownership  of  the  mineral  interests  in  the 
United  States  interferes  with  or 
precludes  appropriate  nonmineral 
development  of  the  lands  and  such 
development  would  be  a  more  beneficial 
use  of  the  lands  than  its  mineral 
development. 

Mount  Diablo  Meridian 
T  4  .N.,  R  14  E.. 
Sec.  27,  EV4  lot  28,  lot  30. 

The  area  described  contains  7.32 
acres  in  Calaveras  County.  Currently 
100  percent  of  the  mineral  interest  in 
these  lands  is  owned  by  the  United 
States. 

The  application  was  filed  on  August 
13, 1987.  Upon  publication  of  this  Notice 
of  Realty  Action  in  the  Federal  Register 
as  provided  in  43  CFR  2091. 3-1  (c)  and 
2720.1-l(b),  the  mineral  interests  owned 
by  the  United  States  in  the  private  lands 
covered  by  the  application  shall  be 
segregated  to  the  extent  that  they  will 
not  be  subject  to  appropriation  under 
the  public  land  laws,  including  the 
mining  laws.  The  segregative  effect  of 
the  application  shall  terminate  by 
publication  of  an  opening  order  in  the 
Federal  Register  specifying  the  date  and 
time  of  opening:  or  upon  issuance  of  a 
patent  or  other  document  of  conveyance 
to  such  mineral  interests,  or  two  years 
from  the  date  of  filing  of  the  application, 
whichever  occurs  first  (43  CFR  2091.3- 
2(a)). 

Dated:  September  8.  1987. 
Nancy  J.  Alex, 

Chief,  Lands  Section  Branch  of  Adjudication 

and  Records. 

[FR  Doc.  87-21273  Filed  9-15-87:  8:45  am) 
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[NM-0 10-4121-1 2;  NM  578021 

Issuance  of  Mineral  Exchange 
Conveyance  Docunient;  Order 
Providing  for  Opening  of  Reconveyed 
Minerals;  New  Mexico 

agency:  Bureau  of  Land  Manaoement. 
Interior. 

action:  Notice. 

SUMMARY:  The  United  States  issued  an 

exchange  conveyance  document  to 
Cerrillos  Land  Company,  on  March  6. 
1987,  for  the  coal  estate  only  in  the 
following  described  land  in  McKinley 
Countv .  New  Me.xico  pursuant  to  section 
206  of  the  .Aict  of  October  21,  1967  (43 
U.S.C.  1716)  and  section  504(a]  of  the 
Act  of  December  19, 1980  (16  U.S.C.  410 
ii-3): 

New  Mexico  Principal  Meridian,  New  Mexico 

T,  15N..  R7  W.. 
Sec.  IB.  lots  1  to  4,  inclusive.  E'/^,  and 

Sec.  20: 

Sec.  22.  lots  1,  5,  NE'/,.  and  E'/iNWVi; 

Sec.  28.  NEV4.NE'/4,  VV'jNE'A.  NW'/.,  and 

N'/i;SWV4: 
Sfcc.  30,  lots  1  to  4.  incluBive.  £'■%,  and 

E'-iW'-i. 
T.  15N.,  R8W. 

Sec.  22,  SEV4NEV4  and  S'/t: 

Sec.  24: 

Sec,  26; 

Sec.  28.  E'^NE'^.  SEV4SAA/  '-4,  and  SEV4; 

Sfc.  34,  N'/i  and  .NE'/iSEV,. 

.•\ggregaling  4.890.26  acres,  more  or  less. 

In  exchange  for  the  coal  estate  in  the 
above  described  land,  the  coal  estate  in 
6.263  45  acres,  more  or  less,  in  McKinley 
County.  New  Mexico  and  all  Cerrillos 
Land  Company's  mineral  estate  interest 
m  the  Chaco  Culture  National  Historic 
Park  lands  and  Archeological  Protection 
Site  lands  in  San  [uan  and  McKinley 
Counties.  New  Mexico  aggregating 
4,889.69  acres,  more  or  less,  were 
reconveyed  to  the  United  States.  The 
reconveyed  lands  were  described  in  the 
Notice  of  Realty  Action  published  in  51 
FR  41025  on  November  12,  1986. 

At  9  a.m.  on  October  19.  1987.  the  coal 
estate  reconveyed  to  the  United  States 
will  be  open  to  the  coal  leasing  laws. 
The  mineral  estate  reconveyed  under 
the  Historic  Park  and  Protection  Sites 
will  be  managed  with  the  limitations 
identified  in  section  506  of  the  Act  of 
December  19,  1980  (16  U.S.C.  410  ii-3). 
Ail  activity  will  be  subject  to  valid 
existing  rights,  the  provisions  of  existing 


withdrawals  and  the  requirements  of 
applicable  law. 
Larry  L.  Woodard. 
Stale  Director. 

Dated:  September  2. 1987. 
|FR  Doc.  87-21320  Filed  9-15-87;  8:45  am) 
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lOR  37982  (WA);  OR-130-07-4212-13:GP7- 
2521 

Extension  of  Notice  of  Realty  Action; 
Wasfiington 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

action:  Exchange  of  Public  Lands  in 
Benton,  Douglas,  Franklin  and  Grant 
Counties,  Washington, 

SUMMARY:  This  notice  extends  the 

Notice  of  Realty  Action  published  in 
Vol.  49,  page  49385  of  the  Federal 
Register  on  December  19.  1984.  for  a 
period  of  two  additional  years. 
Extension  of  the  notice  is  necessary  to 
complete  the  processing  of  this  land 
exchange. 

Date  of  Issue:  September  8, 1987. 
foseph  K.  Buesing, 

District  Manager. 

[FR  Doc  87-21280  Filed  9-15-87;  8:45  am] 

BILLING  CODE  4310-33-M 

lWY-940-07-4520-12) 

Filing  of  Plats  of  Survey;  Wyoming 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

action:  Filing  of  Plats  of  Survey. 

SUMMARY:  The  plats  of  survey  of  the 
following  described  lands  were 
officially  fiied  in  the  Wyoming  State 
Office,  Bureau  of  Land  Management, 
Cheyenne,  Wyoming,  effective  10:00 
A.M..  September  4, 1987. 

Sixth  Principal  Meridian 

T.  40  N..  R.  116  IV. 

The  plat  representing  the  survey  of  riparian 
lands  by  photogrammetnc  methods.  T.  40  N., 
R.  116  W..  Sixth  Principal  Meridian. 
Wyoming,  was  accepted  August  21. 1987. 

T.  41  N..  R.  116  W. 

The  plat  representing  the  survey  of  riparian 
lands  by  photogrammetnc  methods.  T.  41  N., 
R.  116  W.,  Sixth  Principal  Meridian. 
Wyoming,  was  accepted  August  21. 1987. 
T.  42  N..  R.  116  W. 

The  plat,  in  two  sheets,  representing  the 
survey  of  riparian  lands  by  photogrammetric 
methods,  T.  42  N..  R.  116  W..  Sixth  Pnncipal 
Meridian,  Wyoming,  was  accepted  August  21. 
1987. 
T.40N..R.  117  W. 
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The  plat  representing  the  survey  of 
riparian  lands  by  photogrammetric 
methods,  T.  40  N.,  R.  117  W.,  Sixth 
Principal  Meridian,  Wyoming,  was 
accepted  August  21.  1987. 

T.  41  N..  R.  J/7  If, 

The  plat  representing  the  survey  of  riparian 
lands  by  photogrammetric  methods.  T.  41  N., 
R.  117  W.,  Sixth  Principal  Meridian, 
Wyoming,  was  accepted  August  21,  1987. 
T.  40. W.  R.  117  W. 

The  plat  representing  the  corrective 
dependent  resur\'ey  of  the  section  line 
between  sections  11  and  12.  T.  40  N..  R.  117 
W..  Sixth  Principal  Meridian.  Wyoming, 
Group  No.  275.  was  accepted  August  21.  1987. 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  this  Bureau. 

ADDRESS:  All  inquiries  concerning  these 
lands  should  be  sent  to  the  Wyoming 
State  Office.  Bureau  of  Land 
Management.  P.O.  Box  1828,  2515 
Warren  Avenue.  Cheyenne,  Wyoming 
82003. 

Dated:  September  4.  1987. 
Dennis  D.  Bland, 

Acting  Chief.  Branch  of  Cadastral  Survey. 
[FR  Doc.  87-21274  Filed  9-15-67;  8:45  a.m] 

BILLING  CODE  4310-22-M 

Minerals  Management  Service 

Development  Operations  Coordination 
Document;  Shell  Offshore  Inc. 

agency:  Minerals  Management  Service. 

ACTION:  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
Shell  Offshore  Inc.  has  submitted  a 
DOCD  describing  the  activities  it 
proposes  to  conduct  on  Lease  OCS  0442, 
Block  128A.  Eugene  Island  Area, 
offshore  Louisiana.  Proposed  plans  for 
the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  onshore  base 
located  at  Morgan  City,  Louisiana. 

date:  The  subject  DOCD  was  deemed 
submitted  on  September  8,  1987, 

ADDRESS:  A  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
Public  Information  Office.  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  Room  114,  New 
Orleans,  Louisiana  [Office  Hours;  8  a,m. 
to  "J  30  p.m.,  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  J.  Tolbert;  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region.  Field  Operations.  Plans. 
Platform  and  Pipeline  Section. 
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Exploration/Development  Plans  Unit: 
Telephone  (504)  736-2867. 

SUPPLEMEMTARY  rNFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  sec.  25  of  the  OCS 
Lands  Act  Amendments  of  197a  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Sei-vice  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13 
1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

Date:  September  9.  1987. 
J.  Roger  Pearcy, 

Regional  Director.  Gulf  of  Mexico  OCS 
Region. 

(KR  Doc.  87-21317  Filed  9-15-87;  8;45  am] 
BILLING  COOe  4310-MK-M 


Natfonat  Park  Service 

Acadia  National  Park  Advisory 
Commission,  Bar  Harbor,  ME;  IMeeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L  92-463,  86  StaL  770,  5  U.S.C. 
App.  1,  section  10),  that  a  meeting  of  the 
Acadia  National  Park  Advisory 
Commission  will  be  held  on  Tuesday. 
October  13, 1987. 

The  Commission  was  established 
pursuant  to  Pub.  L.  99-420.  section  103. 
The  purpose  of  the  Commission  is  to 
consult  with  the  Secretary  of  the 
Interior,  or  his  designee,  on  matters 
relating  to  the  management  and 
development  of  the  Park,  including  but 
not  limited  to  the  acquisition  of  lands 
and  interests  in  lands  (including 
conservation  easements  on  islands)  and 
termination  of  rights  of  use  and 
occupancy. 

The  meeting  will  convene  at  the  Kebo 
Valley  Golf  Club  House,  Eagle  Lake 
Road,  Bar  Harbor,  Maine,  at  1:30  p.m.  for 
the  following  reasons: 

1.  Swearing-in  of  the  sixteen 
members. 

2.  Review  of  responsibihties  of  the 
Commission  as  outlined  in  the  Charter 

3.  Review  Pub.  L.  99-420,  including 
status  of  proposed  acquisitions,  and 
exchanges,  as  well  as  guidelines  for 
developing  private  property  within  the 
Park  and  for  accepting  scenic  easements 
outside  the  Park  boundary. 

4.  Establish  the  following  committees: 

A.  Nominatings 

B.  Bylaws 


C.  Guidelines 

The  meeting  is  open  to  the  public.  It  is 
expected  that  fifty  persons  will  be  able 
to  attend  the  session  m  addition  to  the 
Commissions  members. 

Interested  persons  may  make  oral/ 
written  presentations  to  the  Commission 
or  file  written  statements.  Such  requests 
should  be  made  to  the  official  listed 
below  at  least  seven  days  prior  to  the 
meeting.  Further  information  concerning 
this  meeting  may  be  obtained  from  the 
Superintendent,  Acadia  National  Park, 
Bar  Harbor,  Maine  04609. 

Flerbert  S.  Cables,  Jr., 

Regional  Director 

Date;  September  9.  1987. 
[FR  Doc.  87-21374  Filed  9-15-87:  8:45  am] 

BILUNG  COOE  431O-70-M 


Upper  Delaware  Scenic  and 
Recreational  Riven  Citizens  Advisory 
Council  Meeting 

agency:  National  Park  Service;  Upper 
Delaware  Citizens  Advisory  Council. 
ACTION:  Notice  of  Meeting. 


summary:  This  notice  sets  forth  the  date 
of  the  forthcoming  meeting  of  the  Upper 
Delaware  Citizens  Advisory  Council. 
Notice  of  this  meeting  is  required  under 
the  Federal  Advisory  Committee  Act. 
DATE:  September  25. 1987,  7:00  PM.' 
INCLEMCMT  WEATHER  RESCHEDULE  DATE; 
October  11, 1987. 

address:  Tovra  of  Tusten  Hall. 

.Narrowsburg.  New  York. 

FOR  FURTHER  INFORMATION  COirrACT: 

John  T.  Hutzky,  Superintendent;  Upper 
Delaware  Scenic  and  Recreational 
River.  P.O.  Box  C.  Narrowsburg.  .NY 
12764-0159;  717-729-8251. 

SUPPLEMENTARY  INFORMATION:  The 

Advisory  Council  was  established  under 
section  704  (f)  of  the  .National  Parks  and 
Recreation  Act  of  1978,  Pub.  L  95-625, 
16  use  §  1724  note,  to  encourage 
maximum  public  involvement  in  the 
development  and  implementation  of  the 
plans  and  programs  authorized  by  the 
Act.  The  Council  is  to  meet  and  report  to 
the  Delaware  River  Basin  Commission. 
the  Secretary  of  the  Interior,  and  Lhe 
Governors  of  New  York  and 
Pennsylvania  in  the  preparation  and 
implementation  of  the  management 
plan,  and  on  programs  which  relate  to 
land  and  water  use  in  the  Upper 
Delaware  region.  The  agenda  for  the 
meeting  will  surround  discussion  of  the 
background  and  implementation  of 


definition  of  flood  plains,  and 
applicability  of  the  flood  insurance 
programs  concerning  the  Upper 
Delaware  valley. 

The  meeting  will  be  open  to  the 

public. 

Any  member  of  the  public  may  file 
with  the  Council  a  written  statement 
concemmg  agenda  items.  TThe  statement 
should  be  addressed  to  the  Upper 
Delaware  Citizens  Advisory  Council. 
P.O.  Box  84,  Narrowsburg.  NT  12764. 
.Minutes  of  the  meeting  will  be  available 
fo"-  inspection  four  weeks  after  the 
meeting,  at  the  permanent  headquarters 
of  the  Upper  Delaware  Scenic  and 
Recreational  Riven  River  Road,  1^4 
miles  north  of  Narrowsburg.  .New  York; 
Damascus  Township.  Pennsylvania. 
)ames  W.  Coleman,  Jr., 
Hegionc! Director.  Mid-Atlantic  Region. 
[FR  Doc  87-21375  Filed  9-15-«7;  6:45  am) 
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'  Announcemenls  of  cancellation  due  to 
inclement  weather  will  be  made  by  radio  stations 
WDNH.  WDLC,  WSLTL  and  WVOS. 


INTERNATIONAL  TRADE 
COMMISSION 

!  Investigation  No.  337-TA-276) 

Investigation;  Certain  Erasable 
Programmable  Read  Only  Memories, 
Components  Thereof,  Products 
Containing  Same  and  Processes  for 
Making  Such  Memories 

agency:  U.S.  International  Trade 

Commission. 

ACTION;  Institution  of  investigation 
pursuant  to  19  U.S.G  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  tJie  U.S. 
International  Trade  Commission  on 
•August  5. 1987,  pursuant  to  section  337 
of  the  Tariff  Act  of  1930  [19  U.S.C.  1337). 
on  behalf  of  Intel  Corporation.  3065 
Bowers  Avenue,  Santa  Clara.  CaHfomia 
95051.  The  complaint  was  amended  on 
August  31.  1987.  The  complaint,  as 
amended,  alleges  unfair  methods  of 
competition  and  unfair  acts  in  the 
importation  of  certain  erasable 
programmable  read  only  memories, 
components  thereof,  and  products 
containing  same  into  the  United  States, 
or  in  their  sale,  actual  or  threatened,  by 
reason  of  alleged  direct  and  induced 
infringement  of  (1)  claims  14-17  of  U.S. 
Letters  Patent  3.938.108;  [2]  claims  1-3  of 
U.S.  Letters  Patent  4,048,518;  [3]  claims 
1-3  of  U.S.  Letters  Patent  4,103.189;  (4) 
claims  1  and  2  of  U.S.  Letters  Patent 
4,223,394;  [5]  claims  1-4  of  U.S.  Lefers 
Patent  4,519.050;  or  (6)  claims  1-10  of 
U.S.  Letters  Patent  4,685.064,  or  in  their 
manufacture  abroad  by  a  process  which, 
if  practiced  in  the  United  States,  would 


35004 


Federal  Register  /  Vol.  52.  No.  179  /  Wednesday.  September  16,  1987  /  Notices 


UM  I 


infringe  (1)  claims  1-5,  7  and  8  of  U.S. 
Letters  Patent  4,114,255  or  (2)  claims  1-3 
of  U.S.  Letters  Patent  4,519,849.  The 
complaint  further  alleges  that  the 
tendency  of  the  unfair  methods  of 
competition  and  unfair  acts  is  to  destroy 
or  substantially  injure  an  industry, 
efficiently  and  economically  operated, 
in  the  United  States. 

The  complainant  requests  that  the 
Commission  institute  an  investigation 
and,  after  a  full  investigation,  issue  a 
general  exclusion  order  and  permanent 
cease  and  desist  orders. 
FOR  FUFTTHER  INFORMATION  CONTACT: 
Gary  Rinkerman,  Esq.,  Office  of  Unfair 
Import  Investigations,  U.S.  International 
Trade  Commission,  telephone  202-523- 
1273. 

Authority:  The  authority  for 
institution  of  this  investigation  is 
contained  in  section  337  of  the  Tariff  Act 
of  1930  and  in  §  210.12  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  210.12). 

Scope  of  investigation:  Having 
considered  the  complaint,  the  U.S. 
International  Trade  Commission,  on 
September  3, 1987,  ordered  that — 
(1)  Pursuant  to  subsection  [b)  of 
section  337  of  the  Tariff  Act  of  1930,  an 
investigation  be  instituted  to  determine 
whether  there  is  a  violation  of 
subsection  (a)  of  section  337  in  the 
unlawful  importation  of  certain  erasable 
programmable  read  only  memories, 
components  thereof,  and  products 
containing  same  into  the  United  States, 
or  in  their  sale,  actual  or  threatened,  by 
reason  of  alleged  direct  and  induced 
infringement  of  (1)  claims  14-17  of  U.S. 
Letters  Patent  3,938,108:  (2)  claims  1-3  of 
U.S.  Letters  Patent  4,048,518;  (3)  claims 
1-3  of  U.S.  Letters  Patent  4,103,189;  (4) 
claims  1  and  2  of  U.S.  Letters  Patent 
4,223,394;  (5)  claims  1^  of  U.S.  Letters 
Patent  4,519,050;  or  (6)  claims  1-10  of 
U.S.  Letters  Patent  4,685,084,  or  in  their 
manufacture  abroad  by  a  process  which, 
if  practiced  in  the  United  States,  would 
infringe  (1)  claims  1-5,  7  and  8  of  U.S. 
Letters  Patent  4,114,255  or  (2)  claims  1-3 
of  U.S.  Letters  Patent  4,519,849.  the 
tendency  of  which  is  to  destroy  or 
substantially  injure  an  industry, 
efficiently  and  economically  operated, 
in  the  United  States; 

(2)  For  the  purpose  of  the  investigation 
80  instituted,  the  following  are  hereby 
named  as  parties  upon  which  this  notice 
of  investigation  shall  be  served; 

(a)  The  complainant  is — 

Intel  Corporation,  3065  Bowers  Avenue, 
Santa  Clara.  California  95051 

(b)  The  respondents  are  the  following 
companies,  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 


Hyundai  Electronics  Industries  Co.,  Ltd.. 
San  136-1.  Ami-Ri,  Bubal-Myun. 
Ichon-Ku.  Kyungki-Do,  Republic  of 
Korea 
Hyundai  Electronics  America,  Inc.,  4401 
Great  America  Parkway,  3rd  Floor. 
Santa  Clara.  California  95054 
Atmel  Corporation.  2095  Ringwood 

Avenue.  San  lose,  California  95131 
International  CMOS  Technology,  Inc.. 
2031  Concourse  Drive,  San  Jose. 
California  95131 
Cypress  Electronics,  Inc..  2175  Martin 

Avenue,  Santa  Clara,  California  95050 
All-American  Semiconductor,  Inc.,  16251 
NW.  54th  Avenue,  Hialeah,  Florida 
33014 
Pacesetter  Electronics,  Inc.,  5417  E.  La 
Palma  Avenue,  Anaheim,  California 
92817 

(c]  Gary  Rinkerman,  Esq..  Office  of 
Unfair  Import  Investigations,  U.S. 
International  Trade  Commission,  701  E 
Street  NW.,  Room  128.  Washington,  DC 
20436,  shall  be  the  Commission 
investigative  attorney,  party  to  this 
investigation;  and 

(3)  For  the  investigation  so  instituted. 
Janet  D.  Saxon,  Chief  Administrative 
Law  Judge,  U.S.  International  Trade 
Commission,  shall  designate  the 
presiding  administrative  law  judge. 

Responses  to  the  complaint  and  notice 
of  investigation  must  be  submitted  by 
the  named  respondents  in  accordance 
with  §  210.21  of  the  Commission's  Rules 
of  Practice  and  Procedure  (19  CFR 
210.21).  Pursuant  to  §  201.16(d)  and 
210.21(a)  of  the  rules  (19  CFT^  201.16(d) 
and  210.21(a),  such  responses  will  be 
considered  by  the  Commission  if 
received  not  later  than  20  days  after  the 
date  of  service  of  the  complaint. 
Extensions  of  time  for  submitting  a 
response  will  not  be  granted  unless  good 
cause  therefor  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings. 

The  complaint,  except  for  any 
confidential  business  information 
contained  therein,  is  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary,  U.S.  International  Trade 
Commission,  701  E  Street  NW.,  Room 
156,  Washington.  DC  20436.  telephone 


202-523-0471.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-724-0002. 

By  order  of  the  Commission. 
Kenneth  R.  Mason. 
Secretary. 

Issued:  Septembers.  1987. 
[FR  Doc.  87-21380  Filed  9-15-87;  8:45  am] 
BILUNQ  CODE  7020-OJ-M 


(Investigations  No.  731-TA-351  and  353 
(Final)  1  I 

Certain  Forged  Steel  Crankshafts 
From  the  Federal  Republic  of  Germany 
and  the  United  Kingdom 

Determinations      | 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigations,  the 
Commission  determines,^  pursuant  to 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673d(b)),  that  an  industry  in 
the  United  States  is  materially  injured 
by  reason  of  imports  from  the  Federal 
Republic  of  Germany  and  the  United 
Kingdom  of  certain  forged  steel 
crankshafts,'  provided  for  in  items 
660.67  and  660.71  of  the  Tariff  Schedules 
of  the  United  States,  that  have  been 
found  by  the  Department  of  Commerce 
to  be  sold  in  the  United  States  at  less 
than  fair  value  (LTFV). 

Background         j 

The  Commission  instituted  these 
investigations  effective  May  13. 1987. 
following  preliminary  determinations  by 
the  Department  of  Commerce  that 
imports  of  certain  forged  steel 
crankshafts  from  the  Federal  Republic  of 
Germany  and  the  United  Kingdom  were 
being  sold  at  LTFV  within  the  meaning 
of  section  731  of  the  Act  (19  U.S.C.  1673). 
Notice  of  the  institution  of  the 
Commission's  investigations  and  of  a 
public  hearing  to  be  held  in  connection 
therewith  was  given  by  posting  copies  of 
the  notice  in  the  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
Washington,  DC,  and  by  publishing  the 
notice  in  the  Federal  Register  of  June  3, 
1987,  (52  FR  20790).  The  hearing  was 
held  in  Washington,  DC,  on  August  4, 
1987,  and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 


'  The  record  ia  defined  in  i  207 .2(1)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(i)). 

»  Chairman  LJebeler  dissenting. 

'  The  crankshafts  tubject  to  these  Investigations 
are  forged  carbon  or  alloy  steel  crankshafts  with  a 
shipping  weight  of  between  40  and  750  pounds, 
whether  machined  or  unmachmed. 
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The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on 
September  9, 1987.  The  views  of  the 
Commission  are  contained  in  USITC 
Publication  2014  (September.  1987). 
entitled  "Certain  forged  steel 
crankshafts  from  the  Federal  Republic  of 
Germany  and  the  United  Kingdom: 
Determinations  of  the  Commission  in 
Investigations  No.  731-TA-351  and  353 
(Final)  Under  the  Tariff  Act  of  1930, 
Together  With  the  Information  Obtained 
in  the  Investigations." 

By  Order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary: 

Issued:  September  9,  1987. 
(PR  Doc.  87-21383  Filed  9-15-87:  8:45  am) 

BILLING  COtME  TQIO-oa-M 


I  Investigation  No.  337-TA-267] 

Commission  Decision  To  Revtew  an 
Initial  Determination  Terminating  the 
Investigation  as  to  One  Respondent; 
Certain  Minoxidil  Powder,  Satts  and 
Compositions  for  Use  in  Hair 
Treatment 

agency:  U.S.  Internationa!  Trade 

Commission, 

action:  Review  of  an  initial 

determination. 


summary:  Notice  is  hereby  given  that 
the  Commission  has  determined  to 
review  the  initial  determmation  (ID) 
(Order  No.  8)  issued  by  the  presiding 
administrative  law  judge  (ALJ)  in  the 
abo\e-captioned  investigation. 

FOR  FURTHER  INFORMATION  COWTACT: 

Wayne  Herrington.  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-523- 

3395. 

SUPPLEMENTARY  INFORMATION:  On 

August  6.  1987,  the  AL)  issued  an  ID 
(Order  No.  8)  which  terminated  the 
investigation  with  respect  to  respondent 
"Hair-Gro."  Complainant,  The  Upjohn 
Co.,  filed  a  petition  for  review  of  the  ID. 
No  comments  were  received  from 
government  agencies. 

This  action  is  taken  under  aufhonty  of 
section  337  of  the  Tanff  Act  of  1930  and 
§§  210.53-210.56  of  the  Comm:ssion-s 
Rules  of  Practice  and  Procedure  (19 
U.S.C.  1337;  19  CFR  210.53-210.56). 

Copies  of  all  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary,  U.S.  International  Trade 
Commission,  701  E  Street  N'W., 
Washington,  DC  20436,  telephone  202- 


523-0161,  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  can  be  obtained  by  contacting 
the  Commission's  TDD  terminal  on  202- 
724-0002. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 

Secretary: 

Issued;  September  9,  1987. 
(FR  Doc.  87-21382  Filed  9-l>-e7;  8:45  amj 
BUXiHG  COOe  702(M(2-II 


Ilnvesttgaticn  No.  337-TA-270) 

Import  Investigations;  Certain 
Noncontact  Tonometers 

Notice  is  hereby  given  that  the 
prehearing  conference  m  this  matter  wdl 
commence  at  9:00  a.m.  on  September  28. 
1987,  in  Hearing  Room  6311  at  the 
Interstate  Commerce  Commission 
Building  at  12th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC,  and  the 
hearing  will  commence  immediately 
thereafter. 

The  Secretary  shall  publish  this  notice  in 
the  Federal  Register. 
Janet  D.  Saxon. 
Administrative  Law  fudge. 

Issued:  September  a  1987. 

[FR  Doc.  87-21381  Filed  9-15-87;  8:45  amj 
BILLING  CODE  7020-OI-M 


1  Investlgatton  No.  731-TA-355  (Rnat)) 

Certain  Silica  Filament  Fabric  From 
Japan 

Determination 

On  the  basis  of  the  record  '  developed 

in  the  subject  investigation,  the 
Commission  unanimously  determines, 
pursuant  to  section  735(b)  of  the  Tanff 
Act  of  1930  (19  U.S.C.  16:3dlbl),  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
from  Japan  of  woven  fabrics,  of  glass 
(silica  filaments),  whether  or  not 
colored,  containing  not  over  17  percent 
of  wool  by  weight  provided  for  in  items 
338.25  and  338.27  of  the  Tanff  Schedules 
of  the  United  States,  that  have  found  by 
the  Department  of  Commerce  to  be  sold 
in  the  United  States  at  less  than  fair 
value  (LTFV). 

The  Commission  also  unanimously 
determines,  pursuant  to  section 
735(bl(4)(A)  of  the  Act  (19  US.C. 
1673(b)(4)(A)),  that  the  material  injury  is 
not  by  reason  of  massive  imports  of 
silica  filament  fabnc  from  Japan  over  a 


relatively  short  period  to  an  extent  that 
It  IS  necessary  that  the  duty  provided  for 
in  section  731  of  the  act  be  imposed 
retroactively  on  those  imports  in  order 
to  prevent  such  injury  from  recurring. 

Background 

The  Commission  instituted  this 
investigation  effective  .May  13. 198", 
following  a  preh.minary  determination 
by  the  Department  of  Commerce  that 
imports  of  amorphous  silica  filament 
fabric  from  Japan  were  being  sold  at 
LTVF  within  the  meaning  of  section  "31 
of  the  Act  (19  U.S  C.  1673)  Notice  of  the 
institution  of  the  Commission's 
investigation  and  of  a  public  hea.nng  to 
be  held  in  connection  therewith  was 
given  by  posting  copies  of  the  notice  in 
the  Office  of  the  Secretary.  U.S. 
International  Trade  Com.mission. 
Washington,  DC,  and  by  publishing  the 
notice  in  the  Federal  Register  of  June  n 
1987  (52  FR  22396).  The  hearing  was  held 
in  Washington.  DC.  on  August  5,  1987, 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to  the 
Secretary  of  Commerce  on  September  9. 
1987.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  2015 
(September  1987),  entitled  "Certain 
Silica  Filament  Fabnc  from  Japan- 
Determination  of  the  Commission  in 
investigation  .No.  731-TA-355  (Final) 
Under  the  Tanff  Act  of  1930.  Together 
With  the  Information  Obtained  in  the 
Investigation.' 

By  Order  of  the  Commission. 
Kenneth  R.  .Mason, 

Secretary: 

Issued:  September  9, 1987. 
[FR  Doc  87-21384  Filed  9-15-87:  8:45  am] 
BILLING  COOE  7030-03-M 


'  Ttie  record  is  defined  in  |  207. 2(i)  of  the 
Commissionj  Rule*  of  Pracuce  and  Procedure  (19 
CFR  207.2(1)). 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  DocKet  No.  31102] 

Wisconsin  Central  Ltd.;  Exemption 
Acquisition  and  Operation;  Certain 
Lines  of  Soo  Line  Railroad  Co. 

Wisconsin  Central  Ltd   (WCL)  has 
filed  a  notice  of  e.xemption  to  acquire 
and  operate  certain  properties  of  the 
Soo  Ljne  Railroad  Company  (Soo).  The 
properties  include  the  following  lines 
and  trackage  rights: 

Withrow.  MN,  milepost  432.02  to 
Forest  Park.  IL  miiepost  10.9  (including 
Duplainville,  WI  connecting  track 
between  the  Soo's  Withrow.  MN  to 
Forest  Park.  IL  and  the  Soos  Milwaukee 
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to  Lacrosse.  WI  line;  Waukesha  branch 
line  from  milepost  100.63  of  Soo's 
Withrow  to  Forest  Park  line  to  milepost 
18.23  in  or  near  Waukesha,  but 
excluding  any  portion  of  the  line  lying 
north  of  milepost  16.56  on  Soo's 
Brookfield  line;  Burlington  to  Sturtevant, 
Wl  branch  line  from  milepost  25.928 
westerly  to  the  end  of  Soo  ownership, 
but  excluding  the  line  east  of  milepost 
25.98;  IHB  connecting  track,  Franklin 
Park,  IL  between  Soo's  Withrow  to 
Forest  Park  line  and  Indiana  Harbor  Belt 
Railroad  mainline  track);  Withrow,  MN. 
milepost  23.75  to  Sault  St.  Marie,  Ml, 
milepost  494.1;  Ladysmith,  milepost 
355.487  to  Owen,  WI,  milepost  308.66; 
New  Lisbon,  milepost  0.32  to 
Tomahawk,  WI,  milepost  133.38; 
Argonne,  milepost  242.7  to  Neenah.  WI, 
milepost  361.1;  Ashland,  milepost 
435.495  to  Spencer,  WI,  milepost  289.8; 
Green  Bay,  milepost  200.008  to  North 
Milwaukee,  WI,  milepost  95.18; 
Cameron,  milepost  96.1  to  Rice  Lake. 
WI,  milepost  102.8;  Chippewa  Falls, 
milepost  350.92  to  Eau  Claire.  WI, 
milepost  360.09:  Marengo,  WI.  milepost 
333.2  to  White  Pine,  MI,  milepost  14.41; 
Baraga,  milepost  23.0  to  Trout  Lake.  MI. 
milepost  27.12;  Neenah,  milepost  186.4  to 
Manitowoc.  WI,  milepost  230,6; 
Negaunee,  milepost  163.6  to  Palmer.  MI 
terminus;  Vesper,  milepost  16.2  to 
Nekoosa.  WI.  milepost  32.7;  and 
trackage  rights  between  Withrow, 
milepost  23.75  and  points  in  the  terminal 
of  St.  Paul/Mineapolis,  MN; 
Duplainville.  and  points  within  the 
Milwaukee.  WI  terminal;  Ladysmith. 
milepost  355.48  and  Superior,  Wl. 
milepost  460.6;  and  assignment  of 
incidental  Soo  trackage  rights  over  other 
carriers  including  rights  over  Green  Bay 
&  Western  between  Black  Creek, 
milepost  23.73  to  Green  Bay,  WI, 
milepost  1.39  and  o%er  the  Marinette, 
Tomahawk  and  Western  between 
Bradley,  milepost  5.4  and  Tomahawk, 
WI,  milepost  0.0.  The  aforesaid  includes 
approximately  1.800  route  miles  and  173 
route  miles  of  trackage  rights  over  the 
Soo.' 

In  connection  with  the  transaction 
covered  by  this  notice  of  exemption, 
WCL,  which  will  be  a  Class  II  carrier, 
will  issue  securities.  The  issuance  of 
these  securities  is  exempt  under  49  CF'R 
1175.1. 


This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
will  be  void  ab  initio. 

The  effective  date  of  this  notice  has 
been  stayed  until  October  26, 1987. 
Comments  have  been  invited  and  must 
be  filed  with  the  Commission  by 
September  25,  1987,  and  served  on 
Robert  H.  Wheeler.  Isham.  Lincoln  & 
Beale,  Suite  5200.  Chicago,  IL  60602, 
(312)  558-7553.  Replies  by  applicant  are 
due  by  October  2, 1987.  A  petition  to 
vacate  the  commission's  stay  decision 
has  been  filed  by  WCL. 

Decided:  September  11,  1987. 

By  the  Commission,  jane  F.  Mackall, 
Director.  Office  of  Proceedings. 
Kathleen  M.  King, 
Acting  Secretary. 
[FR  Doc.  87-21450  Filed  9-11-87: 11:22  am] 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Wittidrawal 

On  August  7. 1987.  the  Drug 
F.nforcement  Administration  (DEA) 
published  a  Notice  of  Application  in  the 
Federal  Register  (Vol.  52.  No.  152.  pg. 
29450)  stating  that  Ayerst-Wyeth 
Pharmaceutical  Inc.,  State  Road  3 
Kilometer  142.1,  P.O.  Box  2880, 
Guayama,  Puerto  Rico  00654,  had 
submitted  an  application  for  registration 
as  a  bulk  manufacturer  of  the  basic 
classes  of  controlled  substances  listed 
below: 


the  application  have  been  terminated 

and  the  publication  withdrawn. 

Gene  R.  Haislip, 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

Dated:  September  10.  1987. 

|FR  Doc.  87-21223  Filed  9-15-87:  845  am] 

BILLING  CODE  4410-0«-ll 


'  Locations  mriude  between  Withrow.  MN  and 
Shoreham.  MN,  between  Central  Ave..  MN  and 
Cr>stal.  MN,  between  Cardigan  |i:l  .  MN  and  Soo 
Line  )rl-.  MN,  between  St   Paul,  MN  and  Merri.im 
Park,  M.N,  between  Duplainv.  lUe,  WI  and 
Milwaukee,  V\  1:  between  North  Milwaukee.  Wl  and 
Crand  .Ave,.  W 1:  between  Cutoff.  Wl  and  Muskego 
>  ard.  Wl.  and  between  l.adysmith.  WI  and 
Siiptriur,  Wl. 


Drug 


Dihyflrocodeine  (9120) - 

Bulk    (Jeitropfopo«y|Jbeoe    (non-dosage   tornis) 
(9273) 


Scti«dute 


On  August  20,  1987,  the  DEA  was 
advised  that  Ayerst-Wyeth 
Pharmaceutical  Inc.,  State  Road.  3 
Kilometer  142.1,  P.O.  Box  2880, 
Guayama,  Puerto  Rico  00654,  wishes  to 
withdraw  its  application  for  registration 
as  a  bulk  manufacturer  of 
dihydrocodeire  (9120)  and  bulk 
dextropropoxyphene  (non-dosage  forms) 
(9273). 

The  application  having  been 
withdrawn,  any  proceedings  relating  to 


Quotas  for  Controlled  Substances  in 
Schedule  I 

AGENCY:  Drug  Enforcement 
Administration,  Justice. 
action:  Notice  of  Established  1987 
Aggregate  Production  Quota  for 
Ibogaine. 

SUMMARY:  This  notice  establishes  the 
1987  aggregate  production  quota  for 
ibogaine.  a  Schedule  I  controlled 
substance. 

DATE:  This  order  is  effective  September 
16, 1987, 

FOR  FURTHER  INFORMATION  CONTACT: 
Howard  McClain,  Jr.,  Chief,  Drug 
Control  Section,  Drug  Enforcement 
Administration.  1405  I  Street,  N.W., 
Washington,  D.C.  20537.  Telephone  (202) 
633-1366. 

SUPPLEMENTARY  INFORMATION:  Section 
306  of  the  Controlled  Substances  Act  (21 
U.S.  Code,  section  826)  requires  the 
Attorney  General  to  establish  aggregate 
production  quotas  for  all  controlled 
substances  in  Schedules  I  and  II  each 
year.  This  responsibility  has  been 
delegated  to  the  Administrator  of  the 
Drug  Enforcement  Administration 
pursuant  to  §  0.100  of  Title  28  of  the 
Code  of  Federal  Regulations. 

On  June  30. 1987,  a  notice  proposing  to 
revise  the  1987  aggregate  production 
quota  for  ibogaine  was  published  in  the 
Federal  Register  (52  FR  24350).  All 
interested  persons  were  invited  to 
comment  on  or  object  to  the  proposal  on 
or  before  July  30,  1987.  No  comment  or 
objections  were  received. 

Pursuant  to  section  3(c)(3)  and 
3(E)(2)(B)  of  Executive  Order  12291,  the 
Director  of  the  Office  of  Management 
and  Budget  has  been  consulted  with 
respect  to  these  proceedings. 

The  Administrator  hereby  certifies 
that  this  matter  will  have  no  significant 
impact  upon  small  entities  within  the 
meaning  and  intent  of  the  Regulatory 
Flexibility  Act  (5  U.S.  Code    section  601. 
et  seq.).  The  establishment  of  annual 
aggregate  production  quotas  for 
Schedules  I  and  II  controlled  substances 
is  mandated  by  law  and  by  the 
international  commitments  of  the  United 
States.  Such  quota  impact 
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predominantly  upon  major 
manufacturers  of  the  affected  controlled 
substances. 

Therefore,  under  the  authority  vested 
in  the  Attorney  Generdl  by  section  306 
of  the  Controlled  Substances  Act  of  1970 
(21  U.S.  Code,  section  820)  and 
delegated  to  the  Administrator  of  the 
Drug  Enforcement  Administration  by 
§  0.100  of  Title  28  of  the  Code  of  Federal 
Regulations,  the  Administrator  hereby 
orders  that  the  1987  revised  aggregate 
production  quota  for  ibogaine, 
expressed  in  grams  of  anhydrous  base, 
be  established  as  follows:" 


1987 
aggre- 

Base class 

gate 

produc 
tion 
quota 

Ibogaine 

545 

|ohn  C.  Lawn. 

Administrator.  Drug  Enforcement 
Administration. 

Dale:  September  3,  1987. 

[FR  Doc.  87-21224  Filed  &-15-87;  8:45  am) 

BILLING  CODE  4410-09-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Institute  of  Museum  Services;  General 
Operating  Support  Program 

agency:  histitute  of  Museum  Services. 

National  Foundation  on  the  Arts  and  the 

Humanities. 

ACTION:  Grant  Application  Availability 

Notice  for  Fiscal  Year  1988. 


This  grant  application  announcement 

applies  only  to  the  General  Operating 
Support  Program  aw.irds  under  45  CFR 
Part  1180  for  F"iscal  Year  1988. 

Nature  of  program:  IMS  makes 
awards  under  the  GOS  program  to 
museums  to  maintain,  increase,  or 
improve  museum  services.  The  purpose 
of  these  awards  is  to  ease  the  financial 
burden  borne  by  museum.s  as  a  result  of 
their  increased  use  by  the  public  and  to 
help  them  carry  out  their  educational 
role,  as  well  as  other  functions.  Section 
206  of  the  Museum  Services  Act.  Title  11 
of  Pub.  L.  94-162.  as  amended,  contains 
authority  for  this  prosram.  (20  L'.S.C. 
965) 

Deadline  date  for  transmittal  of 
applications:  An  application  for  a  new 
grant  must  be  mailed  or  hand-delivered 
by  Friday,  November  13,  1987. 

.Applications  delivered  by  mail:  An 
application  sen   by  mail  must  be 
addressed  to  the  Institute  of  Museum 
Services.  1100  Pennsylvania  Avenue 
NW.,  Room  609,  Washington.  DC  20,506. 


An  applicant  must  be  prepared  to 
show  one  of  the  following  as  proof  of 
timely  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  .^ny  other  dated  proof  of  mailing 
acceptable  to  the  Director  of  IMS. 

If  any  application  is  mailed  th'ough 
the  U.S.  Postal  Service,  the  Dii  eiJor" 
does  not  accept  either  of  the  following 
as  proof  of  mailing:  [1]  A  private 
metered  postmark;  or  (2)  a  mail  receipt 
that  is  not  date-cancelled  by  the  U.S. 
Postal  Service. 

.'\pplications  delivered  by  hand:  An 
application  that  is  hand-delivered  must 
be  taken  to  the  Institute  of  Museum 
Services,  Old  Post  Offire  Building,  1100 
Pennsylvania  Avenue  .\'U'.,  Room  609, 
Washington,  DC  20506. 

IMS  will  accept  a  hand-delivered 
application  between  9:00  a.m.  and  4:30 
p.m.  (Washington,  DC  time)  daily, 
except  Saturdays,  Sundays,  andFederal 
holidays. 

An  application  that  is  hand-delivered 
will  not  be  accepted  after  4:30  p.m.  on 
the  deadline  date. 

Program  information:  Program 
information  is  contained  in  the 
following:  final  regulations  published 
June  17,  1983  ;n  Federal  Register  Vol.  48, 
No.  118.  pages  27727-27734;  am<'ndments 
published  on  April  10,  1984  Federal 
Register  Vol.  49,  No.  70.  pages  14108- 
14111  and  on  June  15,  1984  Federal 
Register  Vol.  49.  No.  117,  pages  24731- 
24733;  notice  of  proposed  pjlem.iking 
published  on  October  5.  1984  Federal 
Register  Vol.  49.  No.  195,  pages  39346- 
39.349:  final  guidelines  and  standards 
published  July  5,  1935  in  Federal 
Register  Vol.  50,  No,  129,  pages  27584- 
27589:  the  Application  forms  and 
accompanying  instructions  in  the 
Application  Packet.  See  paragraph  on 
Application  form. 

.-4  vailable  funds:  Approximately 
Sl7.fX)0.000  pending  Congressional 
appropriation.  The  maximu.m  grant  \\„s 
S75.0OO  in  FY"  87.  Upon  appropriation  of 
funds  for  the  program,  a  maximum  grant 
level  will  be  determined  by  the  .National 
Museum  Services  Board.  Most  museums 
which  are  funded  will  receive  a  smaller 
amount  (45  CFR  1180.9),  In  addition.  IMS 
normally  does  not  make  grants  for  more 
than  10  percent  of  a  museum's  most 
recently  completed  fiscal  year's  actual 
non-federal  operating  income.  (See  45 
CFR  1180.16(b)). 

Application  forms:  IMS  is  mailing 
application  forms  and  program 
information  in  a  GOS  Application 


Packet  to  museums  and  other 
institutions  on  its  mailing  list. 
Applicants  may  obtain  Application 
Packets  by  writing  or  telephoning  the 
Institute  of  Museum  Services,  1100 
Pennsylvania  Avenue  .NW..  Room  609. 
Washington.  DC  20506,  (202/78&-O539). 

Applicable  regulations:  Final 
regulations  for  the  General  Operating 
Support  grant  program  were  published 
.n  the  Federal  Register  on  June  17,  1983 
PR  Vol.  48,  No,  llr).  pages  27727-27734. 
Amendments  to  th./se  regulations  were 
published  in  the  Federal  Register  on 
April  10.  1984  FR  Vol.  49.  No.  70,  pages 
14108-14111  and  on  October  5.  1984.  FR 
Vol.  49.  No.  195  pages  39346-39349,  on 
June  15, 1985  FR  Vol.  49,  No.  117  pages 
24731-24733;  and  for  a  document 
relating  to  Final  Regulations  published 
on  this  program,  see  rule  published 
elsewhere  in  this  issue. 

The  regulations  as  amended 
implement  the  Museum  Services  Act. 
The  amendments  make  technical  and 
other  changes  in  the  eligibility 
conditions  and  other  terms  for  the 
administration  of  the  General  Operating 
Support  Program  and  remove  unneeded 
provisions.  As  revised  the  repulations 
published  on  June  17, 1983  will  apply  to 
the  award  of  grants  for  Fiscal  Year  1987, 

Further  information:  For  further 
information  contact  Theresa  Michel, 
Public  Affairs  Officer,  Institute  of 
Museum  Services,  1100  Pennsylvania 
Avenue  NW.,  Washington,  DC  20506. 
Telephone:  (202)  786-0536. 

(Catalogue  of  Federal  Domestic  Assistance 
No.  45.301  Institute  of  Museum  Services) 

Dated:  September  10. 1987. 
Lois  Burke  Shepard, 
Director,  Institute  of  Museum  Services. 
(FR  Do:  87-21322  Filed  9-15-87:  8:45  am] 
BILLING  CODE  7036-01-11 


NUCLEAR  REGULATORY 
COMMISSION 

I  Docket  No.  50-285;  License  No.  DPR-40 
EA  86-1761 

Order  Imposing  Civil  Monetary 
Penalty;  Omaha  Public  Power  District 
(Fort  Calhoun  Station) 


Omaha  Public  District  (licensee)  is  the 
holder  of  operating  License  No.  DPR-10 
issued  by  the  Nuclear  Regulatory 
Commission  (NRC/Commission)  on 
August  19, 1973.  The  license  authorizes 
the  licensee  to  operate  the  Fort  Calhoun 
Station  in  accordance  with  the 
conditions  specified  therein. 
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A  special  inspection  of  the  licensee's 
activities  was  conducted  during 
September  16-20.  30,  October  1-8. 
November  6-8. 18-22.  and  December  9- 
17,  1985.  The  results  of  this  inspection 
indicated  that  the  licensee  had  not 
conducted  its  activities  in  full 
compliance  with  NRC  requirements.  A 
w  ritten  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalty 
was  served  upon  the  licensee  by  letter 
dated  January  26,  1987.  The  Notice 
stated  the  nature  of  the  violations,  the 
provisions  of  the  NRC's  requirements 
that  the  licensee  had  violated,  and  the 
amount  of  the  civil  penalty  proposed  for 
Violation  I.  The  licensee  responded  to 
the  Notice  of  Violation  and  Proposed 
Imposition  of  Civil  Penalty  by  letter 
dated  April  10.  1987, 

III 

After  consideration  of  the  licensee's 
response  and  the  statements  of  fact, 
explanation,  and  request  for  reduction 
of  seventy  level  and  remission  of  the 
civil  penalty  contained  therein,  the 
Deputy  Executive  Director  for  Regional 
Operations  has  determined,  as  set  forth 
in  the  Appendix  to  this  Order,  that 
Violation  1  occurred  as  stated  and  that 
the  penalty  proposed  for  Violation  I 
designated  in  the  Notice  of  Violation 
and  Proposed  Imposition  of  Civil 
Penalty  should  be  imposed. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954,  as  am.ended  (Act),  42  U.S.C. 
2282,  and  10  CFR  2.20,5,  It  Is  Hereby 
Ordered  That: 

The  licensee  pay  a  civil  penalty  in  the 
amount  of  Fifty  Thousand  Dollars 
(550,000)  within  30  days  of  the  date  of 
this  Order,  by  check,  draft,  or  money 
order,  payable  to  the  Treasurer  of  the 
United  States  and  mailed  to  the 
Director,  Office  of  Enforcement,  U,S. 
Nuclear  Regulatory  Commission,  ATTN: 
Document  Control  Desk  Washington, 
DC  20555. 

The  licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
A  request  for  a  hearing  should  be  clearly 
marked  as  a  "Request  for  an 
Enforcement  Hearing"  and  shall  be 
addressed  to  the  Director,  Office  of 
Enforcement,  U.S,  Nuclear  Regulatory 
Commission,  ATTN:  Document  Control 
Desk,  Washington.  DC  20555.  with  a 
copy  to  the  Regional  Administrator,  U.S. 
Nuclear  Regulatory  Commission,  Region 
IV,  and  a  copy  to  the  NRC  Resident 
Inspector,  Fort  Calhoun  Station, 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 


designating  the  time  and  place  of  the 
hearing.  If  the  licensee  fails  to  request  a 
hearing  within  30  days  of  the  date  of  this 
Order,  the  provisions  of  this  Order  shall 
be  effective  without  further  proceedings. 
If  payment  has  not  been  made  by  that 
time,  the  matter  may  be  referred  to  the 
Attorney  General  for  collection. 

In  the  event  the  licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be: 

(a)  Whether  the  licensee  was  in 
violation  of  the  Commission's 
requirements  as  set  forth  in  Violation  I 
of  the  Notice  of  Violation  and  Proposed 
Imposition  of  Civil  Penalty  referenced  in 
Section  II  above,  and 

(b)  Whether,  on  the  basis  of  such 
violation,  this  Order  should  be 
sustained. 

Dated  at  Bethesda.  Maryland,  this  10th  day 
of  September  1987. 
For  the  Nuclear  Regulatory  Commission. 

James  M.  Taylor, 

Deputy  Executive  Director  For  Regional 

Operations 

Appendix — Evaluations  and 
Conclusions      | 

On  January  26. 1987  a  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  (Notice)  was  issued  for 
violations  identified  during  an  NRC 
inspection.  Omaha  Public  Power  District 
responded  to  the  Notice  on  April  10. 
1987.  The  licensee  admitted  that 
Violation  I  occurred  as  stated  in  the 
Notice;  however,  the  licensee  requested 
reduction  of  the  severity  level  and 
remission  of  the  civil  penalty.  The 
NRC's  evaluation  and  conclusion 
regarding  the  licensee's  arguments  are 
as  follows: 

Restatement  of  Violation  I 

10  CFR  50.59(a)  allows  the  holder  of  a 
license  to  make  changes  in  the  facility 
as  described  in  the  safety  analysis 
report  (SAR)  without  prior  Commission 
approval  unless  it  involves  a  change  in 
the  technical  specifications  or  involves 
an  unreviewed  safety  question.  An 
unreviewed  safety  question  is  created  if 
the  probability  of  occurrence  or  the 
consequences  of  an  accident  or 
malfunction  of  equipment  important  to 
safety  previously  evaluated  in  the  SAR 
may  be  increased,  if  a  possibility  for  an 
accident  or  malfunction  of  a  different 
type  than  any  evaluated  previously  in 
the  SAR  may  be  created,  or  if  the  margin 
of  safety  as  defined  in  the  basis  for  any 
technical  specification  is  reduced, 

10  CFR  50.59(b)  requires,  in  part,  that 
the  licensee  maintain  records  of  changes 
in  the  facility  to  the  extent  that  such 
changes  constitute  changes  in  the 
facility  as  described  in  the  SAR.  These 


records  shall  include  a  written  safety 
evaluation  which  provides  the  basis  for 
the  determination  that  the  change  does 
not  involve  an  unreviewed  safety 
question. 

Section  14.14  of  Fort  Calhoun  Updated 
Safety  Analysis  Report  (USAR)  states 
that  during  a  steam  generator  tube 
rupture  incident,  gaseous  fission 
products  would  be  released  to 
atmosphere  from  the  secondary  system 
at  the  condenser  vacuum  pump 
discharge.  Those  fission  products  not 
discharged  in  this  way  would  be 
retained  by  the  main  steam,  feedwater 
and  condensate  systems. 
Contrary  to  the  above: 
1.  From  March  1980  to  January  1985. 
the  licensee  failed  to  meet  the 
requirements  of  10  CFR  50.59  in  that  a 
change  was  made  to  the  facility  as 
described  in  the  USAR  without 
conducting  and  documenting  a  review  to 
determine  that  the  change  did  not 
involve  an  unreviewed  safety  question. 
The  change  to  the  facility  involved  the 
modification  of  the  auxiliary  feedwater 
pump  turbine  common  steam  admit 
valve  (YCV-1045)  from  the  "fail  close" 
to  the  "fail  open"  design  mode, 
completed  in  March  1980,  without  the 
addition  of  a  safety-related  air 
accumulator  system  for  the  individual 
"fail  open"  steam  supply  valves  (YCV- 
1045  A  and  B).  The  inability  to  close  the 
"fail  open"  steam  supply  valves  upon 
the  loss  of  non-safety-related  instrument 
air  would  result  in  an  additional  fission 
product  release  path,  not  analyzed  in 
the  USAR,  for  a  steam  generator  tube 
rupture  incident.  Consequently,  the 
change  involved  an  unreviewed  safety 
question  because  the  consequences  of 
an  accident  previously  evaluated  in  the 
USAR  may  have  been  increased, 

2.  On  January  15.  1985.  the  licensee 
improperly  analyzed  the  change  to  its 
facility  as  described  above  and 
concluded  that  an  unreviewed  safety 
question  did  not  exist  when,  in  fact,  an 
unreviewed  safety  question  did  exist. 
This  is  a  Severity  Level  III  violation 
(Supplement  I). 
Civil  Penalty— S50,000. 

Summary  of  Licensee 's  Response 

The  licensee  admits  that  Violation  I 
occurred  but  requests  remission  of  the 
civil  penalty  based  on  reevaluation  of 
the  violation's  severity  level.  The 
licensee  reviewed  the  modification  to 
YCV-1045  and  admits  that  previous 
evaluations  of  the  modification  were  not 
sufficiently  comprehensive.  However,  it 
was  concluded  that  the  modification 
constituted  a  system  enhancement  and 
that  an  unreviewed  safety  question  did 
not  exist. 
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In  evaluating  whether  the 
consequences  of  an  accident,  previously 
evaluated  in  the  USAR  may  have  been 
increased,  the  licensee  identified  three 
specific  events  as  potentially  impacted 
by  the  new  "fail  open"  mode  of  YCV- 
1045.  Of  the  analyses  of  the  th.ree 
events,  only  the  analysi.s  for  the  steam 
generator  tube  rupture  (SGTR)  event 
demonstrated  an  increased  impact, 
revealing  a  small  increase  in  the 
radiological  consequences.  Because  the 
SGTR  analysis  of  Section  14.14.5  of  the 
USAR  rem.ained  the  bounding  analysis, 
the  licensee  argues  that  neither  the" 
probability  of  occurrence  or 
consequences  of  an  equipment 
malfunction  or  accident  previously 
identified  were  increased.  To  further 
support  this  conclusion  the  licensee 
discusses  the  probable  existence  of  the 
release  path  directly  to  the  atmosphere 
upon  loss  of  instrument  air  when  YCV- 
1045  was  a  "fail  close"  valve.  The 
licensee  argues  that  even  as  a  "fail 
close"  valve.  YCV-1045  would  have 
opened  on  residual  system  air  pressure, 
so  that  the  release  path  would  have 
previously  existed  and  w,^s  not  created 
by  the  modification. 

The  licensee's  response  also 
addresses  the  other  criteria  for  an 
unreviewed  safety  question  delineated 
in  10  CFR  50.59  and  concludes  neither 
was  applicable.  In  the  licpnsee's  review 
of  whether  the  m.argin  of  safety  as 
defined  in  the  basis  for  any  Technical 
Specification  is  reduced,  the  discussion 
focuses  on  containment  integiity.  The 
licensee  concludes  that,  because  YCV- 
1045  is  required  to  be  open  during 
certain  accident  conditions,  containme.it 
integrity  is  unaffected  by  the  valve's 
"fail  open"  design. 

A'flC  Evaluation  of  Licensee's  Response 

The  NRG  staff  has  carefully  reviewed 
the  licensee's  response  and  has 
concluded  that  an  unreviewed  safety 
question  did  exist.  The  staff  agrees  with 
the  licensee  that  with  the  modification 
of  YC'V'-1045  to  a  "fail  open"  valve, 
system  reliability  was  improved. 
However,  the  improvement  of  reliabilitv 
without  the  addition  of  safety-related 
accumulators  for  valves  YCV-1045  A/B 
introduced  an  unanalyzed  release  path 
through  YCV-1045.  A'safficiently 
comprehensive  safety  analysis/safety 
evaluation  performed  in  1979,  1983.  or 
1985  should  have  identified  that  the 
modification  resulted  in  the  introduction 
of  a  steam  release  path  to  the 
environment  which  was  not  previously 
considered  in  USAR  Section  14.14.2  and 
which,  as  demonstrated  by  the  licensee, 
increased  the  radiological  consequences 
of  the  SGTR  event.  Contrary  to  the 
licensee's  argument,  the  consequences 
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of  a  configuration  change  to  a  system 
described  in  the  safety  analysis  report 
do  not  have  to  exceed  those  of  the 
bounding  analysis  to  constitute  an 
unreviewed  safety  question.  The 
consequences  of  a  change  in  a  system 
configuration  need  only  result  in  an 
increase  in  the  consequences  of  an 
accident  when  compared  to  those  for 
that  accident  as  previously  anlayzed.  If 
the  specific  accident  conditions  were 
not  previously  analyzed  then  an 
unreviewed  safety  question  exists  until 
the  analysis  is  performed. 

With  regard  to  the  licensee's  argument 
that  the  release  path  existed  prior  to  the 
modification  because  sufficient 
instrument  air  pressure  would  have 
remained  in  the  system  to  open  YCV- 
1045,  the  NRC  staff  concludes  that  this  is 
only  a  supposition.  The  licensee  has  not 
provided  any  factual  basis  in  the  form  of 
an  analysis  to  support  this  hypothesis. 

Since  Violation  I  only  addressed  the 
existence  of  an  unreviewed  safety 
question  because  the  consequences  of 
an  accident  previously  evaluated  in  the 
USAR  May  have  been  increased  (10 
CFR  50.59(2)(i)),  the  staff  did  not  review 
in  detail  the  licensee's  response 
addressing  the  other  criteria  for  an 
unreviewed  safety  question.  However, 
the  staff  does  not  agree  with  the 
licensee's  contention  regarding 
containment  isolation  in  that,  the 
licensee  did  not  adequately  address  the 
containment  isolation  function  of  valve 
YCV-1045,  since  the  valve,  along  with 
valves  HC-1041  and  1042.  pro\ides 
isolation  capabihty  for  a  system  closed 
to  the  containment  atmosphere.  The 
modified  "fail  open"  mode  of  valve 
YCV-1045  no  longer  provided  the 
isolation  function  as  designed.  As  such, 
during  a  loss-of-collant  accident, 
concurrent  with  steam  generator 
leakage,  a  continuing  release  of 
radioactive  steam  to  the  environment 
via  YCV-1045  would  occur  until  the 
valve  was  isolated  manually-locally. 

Consequently,  because  between 
March  1980  and  January  1985  an 
unreviewed  safety  question  did  exist 
when  valve  YCV-1045  was  modified,  the 
violation  is  appropnately  categorized  as 
a  Severity  Level  III  violation  and 
therefore,  the  licensee's  request  for 
remission  of  the  civil  penalty  based  on 
the  reduction  in  severity  level  of  the 
violation  is  not  deemed  to  be 
appropriate. 

NRC  Conclusion 

After  careful  consideration  of  the 
licensee's  response,  the  .\RC  staff 
concludes  that  the  violation  is 
significant  in  that  an  unreviewed  safety 
question  as  defined  in  10  CFR  50.59 
existed  and  the  violation  is 


appropriately  classified  as  a  Severity 
Level  III  violation.  Further,  the  licensee 
has  not  provided  a  sufficient  basis  for 
remission  of  the  civil  penalty. 
Consequently,  the  proposed  civil  penalty 
in  the  amount  of  Fifty  Thousand  Dollars 
(S50,000)  should  be  imposed. 
|FR  Doc.  87-213.51  Filed  9-15-87:  8:45  ami 
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Meeting:  Advisory  Commif.ee  on 
Reactor  Safeguards:  Subcommittee  on 
Generic  Items 

The  ACRS  Subcommittee  on  Generic 
Items  will  hold  a  meeting  on  September 
30.  1987,  Room  1046. 1717  H  Street,  NVV.. 
Washington,  DC. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday.  September  30,  1987—S:30 
A.M.  until  the  conclusion  of  business 

The  Subcommittee  will  continue  the 
discussion  on  the  effectiveness  of  the 
programs  that  address  generic  issues 
and  USIs.  Also,  it  will  discuss  with 
selected  licensees  the  contribution  to 
plant  safety  resulting  from  the 
implementation  of  the  resolved  generic 
issues  and  USIs. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  m.ember  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
its  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  alloted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  lo 
the  cognizant  ACRS  staff  member.  Mr. 
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Sam  Duraiswamy  {telephone  202/634- 
3267)  between  8:15  a.m.  and  5:00  p.m. 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  he  advised  of  any 
changes  in  schedule,  etc..  which  may 
have  occurred. 

Ddte:  Spptember  10,  1987. 
Morton  W.  Libarkin. 
Assistant  Executive  Director  for  Pivject 
Review. 

[FR  Doc.  8--21350  Filed  9-15-87;  8:45  ami 
BILLING  CODE  7590-01-111 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Request  for  Extension  of  SF  172 
Submitted  to  OMB  for  Clearance 

agency:  Office  of  Personnel 

Management. 

ACTION:  .Notice. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (tide 
44  U.S.  Code,  Chapter  35),  this  notice 
announces  a  proposed  extension  to  an 
unchanged  form  which  collects 
information  from  the  public.  Standard 
Form  172,  Amendment  to  Application  for 
Federal  Employment  SF  171,  is 
completed  by  individuals  applying  for 
Federal  jobs  who  wish  to  update  their 
applications  without  preparing  a 
complete  new  SF  171.  OPM  and  agency 
examining  offices  as  well  as  agency 
appointing  officials  use  the  information 
provided  to  determine  the  individual's 
qualifications  for  Federal  employment. 
Approximately  175,909  respondents 
annually  expend  87.955  burden  hours  to 
complete  the  SF  172.  For  copies  of  this 
proposal,  call  William  C.  Duffy,  Agency 
Clearance  Officer,  on  (202)  632-7714. 

DATE:  Comments  on  this  proposal 
should  be  received  on  or  before 
September  28,  1987. 

ADDRESSES:  Send  or  deliver  comments 

to: 

William  C.  Duffy,  Agency  Clearance 
Officer,  U.S.  Office  of  Personnel 
Management.  1900  E  Street  NW., 
Room  6410.  Washington,  DC  20415 
and 

[oseph  Lackey,  Information  Desk 
Officer.  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  3002, 
New  Executive  Office  Building,  NW., 
Washington  DC  20503 

FOR  FURTHER  INFORMATION  CONTACT: 

Laurence  T.  Lorenz,  (202)  653-8076. 


L'.S  Office  of  Personnel  Management. 

lames  E.  Colvanl, 

Deputy  Director. 

|FR  Doc.  87-21281  Filed  9-15-87;  8:45  am] 

BILLING  CODE  632S-01-M 


PACIFIC  NORTHWEST  ELECTRIC 
POWER  AND  CONSERVATION 
PLANNING  COUNCIL 

Hydropower  Assessment  Steering 
Committee;  Meeting 

agency:  The  Pacific  Northwest  Electric 
Power  and  Conservation  Planning 
Council  (Northwest  Power  Planning 
Council). 

action:  Notice  of  meeting. 

Status:  Open 
summary:  The  Northwest  Power 
Plannmg  Council  hereby  announces  a 
forthcoming  meeting  of  its  Hydropower 
Assessment  Steering  Committee  to  be 
held  pursuant  to  the  Federal  Advisory 
Committee  Act.  6  U.S.C.  Appendix  I, 

1-4.  Activities  will  include: 

•  Hydro  Assessment  Study  report 

•  Other 

•  Public  comment 

date:  September  21. 1987. 10:00  a.m. 
address:  The  meeting  will  be  held  in 
the  Councils  central  office.  850  S.W. 
Broadway.  Suite  1100,  Portland.  Oregon. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Paquet,  503-222-5161. 

Edward  Sheets, 

Executive  Director. 

[FR  Doc.  87-21290  Filed  9-15-67;  8:45  am) 

BILLING  CODE  OOOO-OO-M 


POSTAL  SERVICE 

Privacy  Act  of  1974;  Matching 
Program— Postal  Service/California 
State  Employment  Development 
Department 

agency:  Postal  Service. 

action:  Notice  of  Computer  Matching 

Program — U.S.  Postal  Service/California 

State  Employment  Development 

Department. 

SUMMARY:  The  purpose  of  this  document 
is  to  publish  notice  of  the  Postal 
Service's  plan  to  participate  as  a  source 
agency  in  a  match  by  computer  of 
certain  records  in  its  Payroll  System  File 
(050.020,  Finance  Records-Payroll 
System)  with  the  California  State 
Employment  Development  Department 
wage  and  unemployment  insurance 
claims  files.  The  purpose  of  the  match  is 
to  identify  current  or  former  employees 


of  the  Oakland  Division  postal  facility 
who  are  receiving  unemployment 
compensation  and/or  workers' 
compensation  benefits  to  which  they  are 
not  entitled, 

date:  The  match  is  expected  to  begin  in 
September  1987. 

ADDRESS:  Send  any  comments  to 
Records  Officer,  Room  8121,  U.S.  Postal 
Service,  475  L'Enfant  Plaza,  SW, 
Washington,  D.C.  20260-5010.  Copies  of 
all  written  comments  will  be  available 
for  inspection  and  photocopying 
between  9:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday,  in  Room  8121  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Betty  Sheriff,  Records  Office  (202)  26&- 
5158. 

SUPPLEMENTARY  INFORMATION:  The 
Postal  Inspection  Service  is  initiating  a 
matching  project  to  identify  postal 
employees  of  the  Oakland,  California 
Division  who  are  receiving  unreported 
wages  from  non-postal  sources  while 
receiving  workers'  compensation  and/or 
partial  unemployment  compensation 
benefits.  The  match  will  further  identify 
current  and  former  postal  employees 
who  may  be  receiving  unemployment 
compensation  benefits  and/or  benefits 
under  the  Federal  Employees' 
Compensation  Act  (FECA)  to  which  they 
are  not  entitled.  Set  forth  below  is  the 
information  required  by  paragraph  5.f. 
(1)  of  the  Revised  Supplemental 
Guidance  for  Conducting  Computerized 
Matching  Programs  issued  by  the  Office 
of  Management  and  Budget  (47  FR 
21656;  May  19, 1982).  A  copy  of  this 
notice  has  been  provided  to  both 
Houses  of  Congress  and  the  Office  of 
Management  and  Budget. 

Report  of  a  Matching  Program:  U.S. 
POSTAL  SERVICE  (USPS)  AND 
CALIFORNIA  STATE  EMPLOYMENT 
DEVELOPMENT  DEPARTMENT 
(CSEDD) 

a.  Authority.  39  U.S.C.  401,  404. 

b.  Program  Description:  Under  the 
planned  program,  the  USPS  Inspection 
Service  (IS)  will  submit  to  die  CSEDD  a 
computer  tape  containing  approximately 
4000  social  security  account  numbers 
(SSAN's)  of  employees  of  the  Oakland 
Division  postal  facility.  The  CSEDD  will 
match  that  tape  of  SSXNs  against  its 
base  wage  file  containing  records  of  the 
wages  reported  by  employers  in  the 
State  and  against  its  file  of 
une-mployment  insurance  claimants.  For 
matched  SSANs  (i.e.,  "hits"),  the  CSEDD 
will  provide  the  IS  with  the  following 
information  from  its  files;  Individual 
name,  SSAN,  employer  name  and 
address,  the  most  current  five-quarter 
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wage  mformation.  and  the  most  current 
unemployment  benefit  information.  The 
IS  will  follow  up  on  hits  through  review 
of  USPS  payroll  and  Office  of  Workers' 
Compensation  Program  records,  and 
checks  with  employers  reporting 
payment  of  wages  to  those  individuals 
identified  as  hits.  A  reduction, 
suspension,  or  termination  of  benefit 
payments,  collection  of  monies 
overpaid,  and/or  disciplinar>'  measures 
against  the  employee  may  ensue  when 
the  circumstances  warrant  but  only  after 
due  process  has  been  afforded  to  the 
individual.  When  there  are  reasonable 
grounds  to  believe  there  has  been  a 
violation  of  criminal  law,  the  matter 
may  be  referred  for  Federal  or  State 
prosecution.  A  joint  investigation  will  be 
conducted  by  the  Inspection  Service  and 
the  Department  of  Labor.  Office  of  the 
Inspector  General,  on  those  hits  verified 
as  suspect  cases  and  case  files  may  be 
established  by  the  IS  within  the 
parameters  of  Privacy  Act  system  USPS 
080.010,  Inspection  Requirements 
Investigative  File  System  (last  published 
in  48  PR  10975  of  March  15,  1983), 
Disclosure  of  this  information  is 
authorized  by  routine  use  Nos.  28  and  28 
in  USPS  050.020,  Payroll  System,  most 
recently  published  in  52  FR  6251  of 
March  2,  1987, 

c.  Period  of  the  Match:  The  matching 
program  will  be  on  a  one-time  basis  and 
is  expected  to  begin  in  September  1987 
and  end  no  later  than  March  1989. 

d.  Security:  The  CSEDD  personnel 
who  perform  the  match  will:  (a)  Have 
the  only  access  to  the  USPS  computer 
tape;  (b)  use  it  only  to  accomplish  the 
official  stated  purpose  of  the  match  and 
for  no  other  purpose;  and  (c)  safeguard  it 
from  unauthorized  access.  Likewise, 
information  disclosed  to  the  IS  by 
CSEDD  on  hits  will  be  used  by 
authorized  personnel  only  for  the 
purpose  of  the  match  and  for  no  other 
purpose  and  will  be  safeguarded  from 
unauthorized  access.  All  information 
exchanged  as  a  result  of  this  matching 
project  will  be  maintained  in  locked  file 
areas  when  not  in  use. 

e.  Disposition  of  Records:  The  CSEDD 
will  not  retain  or  copy  the  tape  provided 
by  the  IS  and  will  return  it  to  the  IS 
within  six  months  from  the  date  of  its 
receipt  or  upon  completion  of  the  actual 
computer  run  (comparison),  whichever 
is  sooner.  All  information  compiled  as  a 
result  of  this  matching  effort  must  be 
destroyed  as  soon  as  the  determination 
is  made  that  no  fraud  or  irregularity  has 
occurred. 

f  Further  Comments:  No  bestowed 
rights,  privileges,  or  benefits  will  be 
terminated  solely  on  the  basis  of  a  "hit" 


or  the  records  provided  by  the  CSEDD  in 
connection  with  this  program. 
Fred  EggJcslon, 

Msistant  General  Counsel  Legislative 
Division. 

IFR  Doa  87-21331  Filed  9-15-87;  8:45  am) 

BILUN«  CODE  771>-13-y 


Privacy  Act  of  1974;  Matchinfl 
Program— Postal  Service/State  of 
Washington  Department  of  Social  and 
Heattti  Services 

AGEMCv:  Postal  Service. 

ACTION:  Notice  of  Matching  Program— 

U.S.  Postal  Service /State  of  Washington 

Department  of  Social  and  Health 

Services. 


SUMMARY:  The  purpose  of  this  document 
is  to  publish  notice  of  the  Postal 
Service's  plan  to  participate  in  a 
computer  matching  program  with  the 
State  of  Washington  Department  of 
Social  and  Health  Services  to  identify 
postal  employees  who  are  delinquent  in 
repayment  of  public  assistance  related 
debts  owed  to  that  State. 

DATE:  The  match  is  expected  to  begin  in 
September  1987, 

ADDRESS:  Send  any  comments  to 
Records  Officer,  Room  8121.  U.S.  Postal 
Service,  475  L'Enfant  Plaza  SW., 
Washington,  DC.  20260-5010.  Copies  of 
all  written  comments  will  be  available 
for  inspection  and  photocopying 
between  9«0  a.m.  and  4:00  p.m.  Monday 
through  Friday  in  Room  8121  at  the 
above  address, 

FOR  FURTHER  INFORMATION  CONTACT: 

Betty  Sheriff.  Records  Office  (202)  268- 
5158. 

SUPPLEMENTARY  tNFORMATION:  The 

Office  of  Financial  Recovery  of  the  State 
of  Washington  Department  of  Social  and 
Health  Ser\-iceB  is  responsible  for  the 
collection  of  public  assistance  related 
liabilities  owed  to  the  State  of 
Washington.  That  office  has  asked  the 
Postal  Service  to  participate  in  a 
computer  matching  program  to  identify 
postal  employees  who  are  in  arrears  in 
payments  to  the  State  of  Washington  for 
debts  owed  as  a  result  of  public 
assistance  overpayments  and/or  unpaid 
assessed  mental  health  care.  Set  forth 
below  is  the  information  required  by 
para,gi7iph  5.f(l)  of  the  Revised 
Supple.mentai  Guidance  for  Conducting 
Computer  Matching  Programs  issued  by 
the  Office  of  Management  and  Budget 
(47  FR  21656:  May  19.  1982).  A  copy  of 
this  notice  has  been  provided  to  both 
Houses  of  Congress  and  to  the  Office  of 
Management  and  Budget. 


Report  of  a  Matching  Program:  U.S. 
POSTAL  SERVICE  (USPS)  AVD  STATE 
OF  WASHINGTON  DEPARTMENT  OF 
SOaAL  AND  HE.'^LTH  SERVICES  (W- 
DSHS) 

a.  Authority:  39  U.S.C.  404. 

b  Program  Description:  Under  the 
planned  program,  the  W-DSHS  will 
submit  to  the  USPS  a  computer  tape  of 
the  names  and  social  secunfy  account 
n'jmbers  (SSANs)  of  persons 
delinquentiy  owing  monies  to  the  State 
of  Washington  as  a  result  of  overpaid 
welfare  and  food  stamp  benefits,  unpaid 
mental  health  hospital  care,  and  other 
public  assistance  related  debts.  The 
USPS  will  match  that  tape  against  its 
payroll  system  files  (USPS  050,020, 
Finance  Records — Payroll  Svsiem|  and 
will  disclose  to  W-DSHS  the  following 
information  about  individuals  common 
to  both  files  (i.e.,  "hits"):  Name.  SS.^.\, 
date  of  birth,  home  address,  facility 
where  employed,  last  date  of  postal 
employment  (as  available),  and  wage 
information. 

The  information  will  be  disclosed  to 
the  Office  of  Financial  Recovery  of  the 
W-DSHS  for  comparison  with  its  client 
files  and  a  thorough  review  to  verify  the 
identify  of  matched  individuals  and 
their  status  as  debtors  consistent  with 
the  objectives  of  the  matching  program. 
Subsequent  actions  may  include 
issuance  of  collection  letters,  liens 
against  real  propery.  and /or 
garnishment  of  wages.  These  or  other 
collection  actions  taken  by  the  W-DSHS 
will  comport  with  all  applicable  due 
process  standards.  Further,  the  USPS 
Inspection  Service  may  participate  in 
the  investigation  of  "hits"  as  a  result  of 
this  matching  program  and  establish 
investigative  case  files  within  the 
parameters  of  Privacy  Act  system  USPS 
080.010,  Inspection  Requirements 
Investigative  File  Svstem  (last  published 
m  48  FR  10975  of  March  15,  1983). 
Disclosure  of  this  information  is 
authorized  bv  routine  use  No  28  in 
USPS  050,020,  Payroll  System,  most 
recently  published  in  52  FR  6251  of 
March  2, 1987. 

c.  Period  of  the  Match:  The  matching 
program  will  be  on  a  one-time  basis  and 
is  expected  to  begin  in  September  1987 
and  end  no  later  than  March  1989. 

d.  Security:  The  USPS  personnel  who 
perform  the  match  will:  [a)  Have  the 
only  USPS  access  to  the  W-DSHS 
computer  tape;  (b)  use  it  for  the  purpose 
of  the  match  and  for  no  other  purpose; 
and  (c)  safeguard  it  from  unauthorized 
access.  Likewise,  the  postal  employee 
information  disclosed  to  the  W-DSHS 
will  be  used  by  authorized  W-E>SHS 
personnel  only  for  the  purpose  of  the 
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m,itch  and  for  no  other  purpose  and  will 
be  safeguarded  from  unauthorized 
access. 

e.  Disposition  uf  Records:  The  USPS 
will  not  retain  or  copy  the  tape  provided 
l>y  W-DSHS  and  will' return  it  upon 
completion  of  the  match.  All  information 
compiled  as  a  result  of  this  matching 
effort  must  be  destroyed  as  soon  as  the 
determination  is  made  that  no 
irregularity  has  occurred. 

f.  Other  Comments:  No  bestowed 
rights,  privileges  or  benefits  will  be 
terminated  solely  on  the  basis  of  a  "hit" 
or  the  records  provided  by  the  USPS  in 
connection  with  this  program. 

Fred  Eggleston. 

Assistant  Cenvral  Counsel,  Legislative 

Division. 

|KR  Doc.  87-21330  Filed  9-15-87;  8:45  am) 

BILUNG  COOe  7710-12-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  34-24898;  File  No.  SR-Amex- 

87-121 

Self-Regulatory  Organizations; 
American  Stock  Exctiange,  Inc.;  Order 
Granting  Accelerated  Approval  to 
Proposed  Rule  Ctiange 

On  lune  1,  1987.  the  American  Stock 
Exchange,  Inc.  ("Amex").  submitted  to 
the  Securities  and  E.xchange 
Commission  ("Commission"),  pursuant 
to  section  19(b)(1)  under  the  Securities 
E.xchange  Act  of  1934  ("Act")  '  and  Rule 
19b-4  thereunder,^  a  proposed  rule 
change  to  increase  position  and  exercise 
limits  for  Treasury  note  options. 

In  1982.  when  the  Amex  introduced 
10-year  Treasury  note  options,  the 
average  amount  of  each  Treasury  note 
series  auctioned  was  less  than  half  the 
amount  offered  at  recent  auctions. 
Position  and  exercise  limits  were 
established  at  a  fixed  2.000  contracts 
(each  Treasury  note  option  contract 
represents  SI 00.000  in  underlying 
Treasury'  notes),  which  represented 
approximately  5  to  10%  of  the  then 
publicly  offered  principal  amount. 

In  recent  years,  however,  the  size  of 
Treasury  financings  has  increased 
substantially  [e.g.,  the  two  currently 
trading  Treasury  notes  each  has  public 
offerings  of  S9  billion  and  one  issue 
subsequently  reoffered  an  additional  $9 
billion).  In  response  to  the  increased 
size  of  these  public  financings,  the 
proposed  rule  change  provides  for 
position  and  exercise  limits  based  on 
TO"'',  of  the  amount  of  the  specific 


publicly  auctioned  Treasury  note,  with  a 
maximum  limit  of  12,000  contracts.  In 
addition,  if  any  of  the  underlying 
Treasury  notes  are  subsequently 
reported  as  STRIPS  (separate  trading  of 
registered  interest  and  principal  of 
securities  as  reported  in  the  Monthly 
Statement  of  the  Public  Debt  of  the  U.S. 
Government),  the  initial  position  limits 
must  be  reduced  if  those  limits  represent 
more  than  12%  of  the  non-stripped 
Treasury  note.  The  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE")  sought 
the  same  change  for  its  treasury  note 
options  and  its  30-year  Treasury  bond 
options  and,  in  June  1986.  enacted 
position  limits  based  on  the  public 
offering  size  of  the  30-year  Treasury 
bonds.' 

The  Commission  previously  has 
identified  the  principal  purposes  of 
position  and  exercise  limits  as;  (1)  To 
minimize  the  potential  for  mini- 
manipulations  and  corners  or  squeezes 
of  the  underlying  market;  (2)  to  impose  a 
ceiling  on  the  position  an  investor  with 
inside  corporate  or  market  information 
can  establish  through  the  use  of  options; 
and  (3)  to  reduce  the  possibility  for 
disruption  of  the  options  market  itself, 
especially  in  illiquid  options  classes. 
The  Amex  position  and  exercise  limit  of 
10%  of  a  Treasury  note  series  does  not 
pose  a  risk  of  manipulation  of  the 
market  in  the  underlying  Treasury  notes 
because  of  the  large  and  liquid  supply  of 
the  notes  deliverable  against  such 
option  contracts.  The  Amex  extension  of 
existing  position  exercise  and  limits  in 
Treasury  note  options  reflects  the 
increased  dollar  value  of  recently 
auctioned  Treasury  notes.  Growth  in 
institutional  investor  demand  for 
Treasury  notes  creates  a  corresponding 
need  for  institutions  to  establish 
offsetting  positions  in  derivative 
products  [i.e.,  options  or  futures)  to 
lessen  their  risk.  In  this  regard,  the 
Commission  believes  the  Amex  proposal 
to  increase  position  and  exercise  limits 
to  10%  of  the  value  of  the  Treasury  notes 
being  offered  publicly  will  enhance  the 
utility  of  Treasury  note  options  for  large 
insitutional  investors  and  thereby 
increase  the  depth  and  liquidity  of  the 
market  in  the  Treasury  note  options. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requiements  of  section  6,  *  and  the  rules 


and  regulations  thereunder.  There  have 
been  no  discernible  regulatory  problems 
associated  with  current  Treasury  note 
option  limits  and  the  Amex  proposal 
fundamentally  represents  a  continuation 
of  the  current  approach  to  such  limits, 
with  the  increase  proposed  being 
essentially  gradual  ones  relative  to  the 
size  of  recent  issues  of  the  underlying 
securities.  Indeed,  the  Amex  proposal 
enhances  upon  its  current  rule  by 
accounting  for  stripping.  The  Amex 
proposal  also  appears  to  respond  to 
market  participants  needs  for  greater 
limits  in  this  area,  and  strikes  an 
appropriate  overall  balance  between  the 
needs  of  market  participants  and  the 
regulatory  purposes  position  and 
exercise  limits  are  designed  to  serve.* 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof 
because  the  rule  change  is  substantively 
identical  to  a  proposed  rule  change 
previously  filed  by  the  CBOE  and 
approved  by  the  Commission.* 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.''  that  the 
proposed  rule  change  is  approved. 

For  the  Commission,  by  the  Division  of 
Marlcet  Regulation,  pursuant  to  delegated 

authority.* 

lonathan  G.  Katz, 

Secretary. 

Dated;  September  "lO.  1987. 
[FR  Doc.  87-21362  Filed  9-15-87;  8;45  am) 
BILLING  COOE  S01(M)1-M 

I  Release  No.  34-24899;  File  No.  SR-AMEX- 
87-21] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  American  Stock  Exchange,  Inc. 
Relating  to  Expansion  of  AUTO-EX 
System  Order  Size 

Pursuant  to  section  19(b)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder.^ 


13  U  S.C  78slb)ll|  (1982). 
17  C  F.R.  240.19b-l  (1985), 


'  See  Securities  F.xchange  Act  Release  No.  23298 
(June  4. 1986).  51  FR  21264  (June  11, 1986). 
♦  15  U.S.C.  78(.  (1982). 


^  The  Commission  continues  to  believe  thai 
proposals  to  increase  position  and  exercise  limits 
must  be  justified  and  evaluated  separately.  The 
Commission  thus,  has  reviewed  the  proposed 
exercise  limits  separately  and  as  indicated,  has 
concluded  that  these  limits  should  not  raise 
manipulation  problems  or  increased  concern  over 
market  disruption  in  the  underlying  securities. 

'  See.  Securities  Exchange  Act  Release  No.  23298. 
(June  4, 1986). 

M5  U.S.C.  7Bs(b)(2)  (1982). 
•  17  CFR  200.3O-3(aJ(12)  (1985). 
'  15  U.S.C.  78s(b)  (1982). 
»  17  CFR  240.19b-4  (1986). 
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the  American  Stock  Exchange,  Inc. 
("Amex"  or  "Exchange")  submitted,  on 
July  16.  1967,  copies  of  a  proposed  rule 
change  that  would  expand  the  Amex 
automated  execution  system  for  options 
("AUTO-EX")  by  increasing  the  size  of 
e!igible  market  ^  and  marketable  limit 
orders  *  from  10  to  20  contracts. 

Notice  of  the  proposed  rule  change, 
together  with  its  terms  of  substance, 
was  published  in  Securities  Exchange 
Act  Release  No.  24752,  July  28, 1987,  52 
FR  28883.  August  4,  1987.  No  comments 
were  received  regarding  the  proposal. 

AUTO-EX  is  an  automated  execution 
system  that  enables  member  firms  to 
route  public  customer  market  and 
marketable  limit  orders  up  to  10 
contracts  through  the  system  for 
automatic  execution  at  the  best 
prevailing  price  at  the  time  the  order  is 
entered.  AUTO-EX  reports  such 
executions  back  to  the  entenng  firm  as 
well  as  to  the  last  sale  tape.  The  AUTO- 
EX  system  maintains  the  priority  of 
public  hmit  orders  on  the  specialist's 
book.  The  system  differentiates  between 
the  bids  and  offers  of  limit  orders  on  the 
book  and  all  other  bids  and  offers,  and 
diverts  an  incoming  AUTO-EX  order  to 
the  specialist's  post  for  manual 
execution  against  the  limit  order  book  if 
the  best  bid  or  offer  in  the  marketplace 
is  represented  by  a  book  order. 

AUTO-EX  is  presently  used  in 
selected  series  of  Major  Market  Index 
options."  in  emergency  situations 
involving  high  volume  in  particular 
equity  options."  and  for  certain  orders  in 
competitively  traded  options.''  The 
Amex  states  that  the  AUTO-EX  system 
has  received  the  strong  support  of 
Exchange  member  firms.  The  system 
results  in  "locked  in"  trades  since  the 
Exchange  submits  both  sides  to 
comparison,  thereby  eliminating 
operational  burdens  for  users. 

The  Commission  recently  approved  a 
proposed  rule  change  to  expand  the 
Exchange's  Amex  Options  Switching 
System  ( "AMOS  ")  by  increasing  the  size 
of  contracts  to  be  entered  through 
AMOS  from  10  to  20.*  The  AMOS 


'  A  market  order  is  an  ortk-r  to  buy  of  s*-!!  a 
staled  number  of  option  contracts  at  thp  most 
advantageous  price  obtainable  after  th«-  order  is 
rvprescnled  m  the  Trading  Crowd.  Amex  Ruke  131 

•  Marketable  limit  orders  arc  limit  orders  (;.£.. 
orders  to  buy  or  sell  at  a  speafied  price  or  belter) 
that  are  immedialely  execulable  because  the  niarkel 
is  at  or  better  than  the  limit  price. 

'  See  Securities  Exchange  Act  Reiea»e  \'o.  2.35+4 
(.\ugusl  20.  1986),  51  FR  30601. 

•  See  Securities  Exchange  Act  Release  No.  24226 
(March  18.  1987).  52  FR  9601. 

'  See  Securities  Excha-ise  .Act  Release  No.  24714 
(|ulyl7.19fl-|,  52  FR  2*396. 

•  See  Secunlies  Exchange  Act  Release  fio.  24668 
duly  1.  1987).  52  FR  25677, 


system  provides  Amex  member  firms 
with  the  means  to  route  electronically 
options  orders,  up  to  the  specified 
volume  limits,  to  the  post  where  the 
option  is  traded.  Following  the 
execution  of  an  electronicaliy  routed 
order,  the  member  receives  an  execution 
ri'port  back  through  the  system.  In 
approving  the  proposal,  the  Commission 
concluded  that  the  increased  order 
routing  parameters  requested  by  the 
Amex  were  justified  due  to  a  substantial 
increase  in  order  flow. 

AUTO-EX  is  an  automatic  order 
execution  system  that  interlocks  with 
the  AMOS  order  routing  system.  In 
order  for  these  interlocking  systems  to 
operate  efficiently,  the  Exchange 
contends  that  it  must  have  the  authority 
to  set  the  same  20-contract  limit  for  both 
systems. 

The  Commission  believes  that 
increasing  the  size  of  eligible  orders  in 
the  Amex's  ALTTO-EX  system  from  10  to 
20  contracts  can  benefit  the  investing 
public  by  facilitating  the  execution  of 
orders  that  have  been  routed  through 
the  Amex's  AMOS  system.  The 
Commission  also  belie\es  that 
increasing  the  number  of  contracts  that 
can  be  executed  through  ALTO-EX 
from  10  to  20  will  enhance  further  the 
Exchange's  ability  to  process 
transactions  expeditiously  and 
effectively.  The  Commission  also 
believes  that  the  Amex's  incorporation 
of  the  specialists'  book  into  the  routing 
and  execution  of  orders  will  ensure  that 
limit  orders  on  the  book  will  be 
protected.  Moreover,  as  order  routing 
and  execution  systems  are  integrally 
related,  the  Commission  believes  it 
logical  to  provide  for  automatic 
execution  of  the  same  number  of 
contracts  that  are  routed  automatically 
to  the  appropriate  post.  Finally,  the 
increase  in  size  from  10  to  20  contracts 
does  not  alter  significantly  the  nature  of 
the  orders  eligible  for  AUTO-EX.  The 
Commission  therefore  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6(b)(5)  '  and 
section  llAla)fl)(B)  '°  and  the  rules  and 
regulations  thereunder,  in  that  it  will 
foster  cooperation  and  coordination 
with  persons  engaged  in  facilitating 
transactions  in  securities,  and  will  result 
in  more  efficient  and  effective  market 
operations. 


It  is  therefore  ordered,  pursuant  to 
Section  19(b)  of  the  Act."  that  the 
proposed  rule  change  is  approved. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.''' 
)onathan  G.  Katz. 
Secretary. 

Dated;  September  10. 1987. 
(FR  Doc.  87-21363  Filed  9-15—87;  8:45  am) 

BILUNG  CODE  MIO-OI-M 


I  Release  No.  34-24a94;  FNe  Wo.  SR-C80E- 

87-151 

Self-Regulatory  Orgaruzations; 
Chicago  Board  Options  Exchange. 
Inc.,  Order  Approving  Proposed  Rule 
Change 

Pursuant  to  section  19(b)  of  the 
Securities  Exchange  Ad  of  1934  CAct")' 
and  Rule  19b-4  thereunder.^  the  Chicago 
Board  Options  Exchange.  Inc.  C  CBOE" 
or  "Exchange"),  on  Apnl  27.  1987. 
submitted  to  the  Securities  and 
Exchange  Commission  a  proposed  rule 
change  relating  to  government  security 
options  permits  ('  GSOPs'  or    permits  "). 
The  proposal  was  published  for 
comment  in  Securities  Exchange  Act 
Release  .\o.  24440  (May  11.  1987).  52  FR 
18632.  As  discussed  below,  several 
comment  letters  were  received. 

The  proposed  rule  change  would 
enable  the  CBOE  to  issue  up  to  20  three- 
year  permits  to  trade  government 
security  options  settled  by  physical 
delivery.  These  permits  would  be  the 
successors  to  non-equity  options  permits 
issued  in  1981,'  of  which  two  remain  in 
effect.  Proposed  Rule  3.22A  would 
create  20  new  permits  with  the  same 
terms  as  the  permits  issued  in  1981.* 
except  that  the  new  permits  would  not 
carry  a  right  to  purchase  a  regular 
membership,  no  Exchange  member 
would  be  allowed  to  hold  more  than  two 
permits,  and  a  sole  proprietor  member 
would  be  able  to  employ  a  nominee  to 
use  a  permit 

In  addition,  the  proposal  would 
replace  the  term  "non-equity  options" 
with  the  term  "government  security 
options  settled  by  physical  delivery"  in 
the  Exchange  rules  relating  to  both  the 
old  and  new  permits.  Finally,  the 
definition  of  the  phrase  "non-equity 
options  permit  holder"  contained  in 
CBOE  Rule  M(h)  (h)  would  be  omitted 


'  15  U.S£.  78flbH5)  (T982|. 
'"  15  US.C.  TA-HaUB)  11862). 


"  15  L-S.C  786(b)  (1962). 
"  17  CFR  200.303(a)(12)  (19861. 
'  15  L!.S.C7as<b|(l  1(1982). 
«  17  CFR  240  ieb-4  (1967J. 

'  See  Securities  Exchange  Act  Release  No.  18077 
(September  3. 1961 1.  46  FR  45232. 
*  See  CBOE  Rule  3.20. 
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as  duplicative,  because  a  definition  is 
provided  in  Chapter  Three  of  the  CBOE 

rules. 

I.  Comments 

In  a  comment  letter.  ].S.  Fossett  &  Co., 
Inc.  ("Fossett"),  a  CBOE  member, 
objected  to  the  manner  in  which  the 
issuance  of  GSOPs  was  authorized.*  In 
a  March  30,  1987  notice  of  a  special 
meeting  and  in  an  April  1,  1987  letter  to 
CBOE  members  from  Gary  P.  Lahey, 
Vice  Chairman  of  the  Exchange,  the 
CBOE  staff  informed  the  membership 
that  at  an  April  14.  1987  special  meeting 
the  issuance  of  GSOPs  would  be 
considered.  The  notice  and  letter 
informed  the  membership  that  issuance 
of  the  permits  would  be  deemed 
authorized  if  a  majority  of  the  members 
voted  affirmatively  or  if  a  quorum  was 
not  obtained  at  the  end  of  a  maximum  of 
three  days'  balloting.  By  the  end  of  the 
third  day,  April  16, 1987,  a  quorum  had 
not  been  reached,  so  the  GSOPs  were 
deemed  approved. 

Fossett  argues  that  an  affirmative  vote 
of  a  majority  of  the  Exchange 
membership  was  required  to  authorize 
the  issuance  of  GSOPs.  Specifically, 
Fossett  contends  that  because  Section 
2.1(a)  nf  the  CBOE  Consititution  requires 
that  the  issuance  of  Exchange 
m.emberships  be  approved  by  a  majority 
vote  of  the  CBOE  members,  the  permits, 
which  in  Fossett's  view  "are  nothing 
more  than  limited  memberships" 
because  they  "give  their  holders  the 
most  important  privilege  of 
membership — the  right  to  go  on  the 
Exchange  floor  and  enter  into 
transactions  as  a  market  maker,"^  must 
be  approved  by  an  affirmative 
membership  vote.  In  addition,  Fossett 
noted  that  the  special  memberships 
approved  by  the  CBOE  in  1979,''  the 
non-equity  options  permits  issued  by  the 
CBOE  in  1981,  and  the  foreign  currency 
options  permits  issued  by  the  CBOE  in 
1985  "  as  well  as  limited  trading  permits 
issued  by  the  American  Stock  Exchange, 
all  were  authorized  by  a  majority  voted 


for  the  relevant  exchange's 
membership.* 

The  CBOE  responded  in  a  letter,  dated 
June  23, 1987,  in  which  it  argues  that 
GSOPs  are  not  memberships. '°  In 
particular,  the  CBOE  pointed  out  that 
the  permits  would  exist  for  only  three 
years  and  that  permit  holders  would  be 
entitled  to  trade  only  government 
security  options,  would  have  no  right  to 
petition  or  vote  at  Exchange  meetings, 
would  not  pay  Exchange  dues,  and 
would  have  no  interest  in  Exchange 
assets.  Finally,  the  CBOE  asserted  that 
it  was  not  required  to  hold  a  vote  on 
permit  issuance  and  did  so  only  "to  give 
the  membership  an  opportunity  to 
indicate  whether  there  was  strong 
disagreement  with  the  permit 
proposal."' ' 

In  a  letter,  dated  July  28, 1987,  the 
CBOE  reiterated  its  belief  that  GSOPs 
do  not  constitute  memberships. '^  The 
CBOE  acknowledged  that  the  definition 
of  the  term  "member"  in  section 
3(a)(3)(A)  of  the  Act  would  include  a 
GSOP  holder,  13  but  argued  that  the 
CBOE  Constitution's  definition  of 
"member"  would  not  include  a  permit 
holder  and  that  the  two  definitions  have 
different  purposes  and  are  not  required 
to  be  in  agreement.'*  In  addition,  the 
Exchange  drew  a  distinction  between 
permits  and  memberships  by  arguing 
that  a  permit  would  rise  to  the  level  of  a 
membership  if,  for  example,  it  were  of 
unlimited  duration,  allowed  trading  in 
several  established  products,  and 
included  an  interest  in  Exchange  assets 
and  the  right  to  petition  for  and  vote  at 
CBOE  meetings.'* 


'•  ^r-c  lelter  from  H.  Stephen  Fossett.  President. 
I  S  Kusselt  h  Co..  Inc..  to  Secrelarj'.  SEC  dated  June 
.5  190"  CFosselt  LeHer  I"). 

•  U.  at  2. 

'  CBOE  special  memberships,  which  will  expire 
after  10  years,  were  issued  in  1960  to  former  options 
members  of  the  Midwest  Suick  Exchange  Special 
members  are  entitled  to  a  1/6  vote  at  Exchange 
meetings  and  have  no  interest  in  Exchange  assets. 
Srf  CBOE  Constitution,  sections  2.1(d)  and  2.6lb)- 
(d|. 

•  Foreign  currency  options  permits  entitled 
h.>lders  to  effect  transactions  only  in  currency 
opiiuns  and  are  subject  to  many  of  the  same 
limitations  applicable  to  government  security 
options  permits.  Sec  CBOE  Rule  22.13. 


'  Fossett  Letter  I.  supra  note  5.  at  2.  Fossett  also 
noted  that  a  Philadelphia  Stock  Exchange  proposal 
to  create  so-called  equity  specialist  participations 
was  defeated  due  to  a  lack  of  a  quorum  at  a 
membership  meeUng.  Id.  at  3. 

'°  See  letter  from  Anne  Taylor.  Associate  General 
Counsel.  CBOE,  to  Joseph  M.  Furey,  Branch  Chief, 
Branch  of  Options  Regulation,  Division  of  Market 
Regulation. 

"  W. 

"See  lelter  from  Anne  Taylor,  Associate  General 
Counsel  CBOE.  to  David  Underbill,  Attorney. 
Division  of  Market  Regulation  ("Taylor  Letter  11"). 

"  15  U.S.C.  78c(a)(3)lA)  (1982). 

'♦  Taylor  Letter  II.  supra  note  12.  at  1.  Section 
3(a)(3)(A)  of  the  Act  defines  the  term  "member  of  a 
national  securitiei  exchange"  as  a  "person 
permitted  to  effect  transactions  on  the  floor  of  the 
exchange."  15  US  C.  78c(a){3)(A)  (1982). 

' »  /rf.  at  2.  The  CBOE  also  agreed  to  include  in 
Exchange  Rule  l.l(h)(h)  a  definition  of  the  term 
GSOP  holder.  This  rule,  which  previously  defined 
"non-equity  options  permit  holder,"  would  spell  out 
the  fact  that  permit  holders  are  subject  to  all  the 
provisions  of  the  CBOE  Constitution  and  rules  other 
than  those  from  which  GSOPs  expressly  are 
exempted  [e.g..  those  relating  to  voting  rights  and 
rights  to  Exchange  assets).  In  this  regard,  the 
Commission  agrees  that,  irrespective  of  whether  the 
permit  holders  ate  "members"  for  purposes  of  the 
voting  requirements  regarding  their  issuances  under 
the  CBOE  ConstUution,  the  permit  holders  are 


Fossett  responded  to  the  CBOE's 
contentions  in  an  August  6, 1987  letter, 
in  which  it  cited  the  Act's  definition  of 
the  term  "member"  and  reiterated  its 
point  that  GSOPs  provide  the  essence  of 
an  exchange  membership — the  right  to 
transact  business  on  the  exchange  floor, 
Fossett  also  cited  section  6(b)(3)  of  the 
Act,  which  requires  an  exchange's  rules 
to  "assure  a  fair  representation  of  its 
members  in  the  administration  of  its 
affairs."  '®  As  Fossett  pointed  out,  the 
CBOE  relied  on  section  6  (b)(3)  of  the 
Act  in  a  previous  rule  filing  seeking 
Commission  approval  of  an  amendment 
to  section  2.1  of  the  CBOE  Constitution 
to  require  membership  approval  of  the 
issuance  of  additional  memberships.''' 

The  CBOE  then  submitted  a  third 
letter,  dated  August  7,  1987. '«  The  CBOE 
stated  that  it  does  not  believe  it  is 
possible  to  draw  a  hypothetical  line 
between  "permits"  and  "memberships," 
but  that  the  significant  limitations  on 
GSOPs  dictate  a  finding  that  GSOPs  are 
not  memberships  for  purposes  of  the 
CBOE  Constitution.  The  Exchange  also 
argued  that  there  are  different  purposes 
behing  the  definitions  of  the  term 
"member"  in  the  Act  and  in  the  CBOE 
Constitution.  In  particular,  the  Act's 
definition  is  designed  to  bring  within  the 
purview  of  the  Act  all  those  who  effect 
transactions  on  an  exchange  fioor,  while 
the  CflOE  Constitution's  definition  is 
meant  to  "preclude  dilution  of  member 
rights,  particularly  access  to  the 
Exchange's  trading  floor  in  relation  to 
established  products."  '*  The  CBOE, 
while  acknowledging  that  it  would  have 
been  preferable  to  have  included  in 
section  2.1  of  the  CBOE  Constitution  an 
explicit  provision  allowing  the  Exchange 
to  issue  trading  permits  that  provide 
inexpensive  access  to  new  products, 
argued  that  there  is  no  administrative 
history  suggeting  that  section  2.1  "was 
designed  to  limit  the  Exchange's  ability 
to  provide  access  to  its  floor  in  relation 
to  the  establishment  of  new 
products."  ^° 

Finally,  the  CBOE  submitted  an 
August  26,  1987  letter  discussing  in 
detail  the  legislative  history  of  the 
amendment  of  Article  II,  section  2.1(a) 


"members"  of  the  Exchange  under  the  Act  and 
subject  to  the  rules  of  the  Exchange  that  apply  to 
members. 

'•15U.S.C.  78f(b)(3){1982). 

"  See  Securities  Exchange  Act  Release  No.  14235 
(December  8. 1977).  42  FR  63496. 

'•  See  letter  from  Anne  Taylor.  Associate  General 
Counsel.  CBOE,  to  Howard  Kramer.  Assistant 
Director.  Division  of  Market  Regulation. 

'»W.  atl. 

»°  Id.  at  2. 
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and  (c)  of  the  CBOE  Consi.tution.^'  The 
CBOE  noted  that  the  specific  proposal 
requiring  that  future  membership 
offerings  be  approved  by  a  majority  of 
CBOE  members  resulted  from 
dissatisfaction  among  certain  members 
reacting  to  an  April  1977  CBOE  Board  of 
Directors  decision  to  offer  50  onginal, 
unsold  full  Exchange  memberships. ^^ 
These  dissatisfied  members  circulated  a 
petition  requesting  an  amendment  to 
section  2.1  of  the  Constitution  to  require 
membership  votes  for  future  offerings  of 
memberships  and  to  terminate  the 
membership  offering  then  extant.  A 
special  meeting  of  the  m.embership  was 
scheduled  for  August  29. 1977  and.  with 
a  quorum  present, ^^  a  vote  was  taken. 
The  proposition  was  approved  by  a  vote 
of  705  in  favor,  148  against.  The  CBOE 
then  submitted  a  proposed  rule  change 
to  the  Conim.ission  amending  its 
Constitution  in  accordance  with  the 
membership  petition.  The  Commission 
approved  the  proposed  rule  change  in 
Securities  Exchange  Act  Release  No. 
14235. 

11.  Discussion 

After  careful  review,  the  Commission 
has  determined  that,  although  it  is  a 
close  question,  the  CBOE  was  not 
required  to  obtain  membership  approval 
prior  to  issuing  the  GSOPs.  In  reaching 
this  conclusion,  the  Commission  has 
evaluated  the  special  considerations 
raised  when  a  Board  of  Directors 
interprets  its  own  authority  pursuant  ot 
its  own  charger  and  within  the  context 
of  a  membership  organization. 2*  Here, 
for  example,  the  Board  of  Directors  not 
only  concluded  that  the  GSOPs  issuance 
was  consistent  with  the  spirit  of  section 
2.1(a)  of  the  CBOE  Constitution,  but 
provided  the  membership  with  an 
opportunity  to  voice  its  objections  at  a 
special  meeting.  Thus,  although  an 
explicit  provision  in  the  CBOE 
Constitution  allowing  the  Fjichange  to 
issue  limited  trading  permits  without 
membership  approval  would  be 
preferable,  for  the  reasons  described 
below,  we  believe  the  GSOPs  issuance 
was  within  the  authority  of  the  CBOE 
Board  of  Directors. 

The  first  step  in  this  analysis  is  an 
examination  of  the  actual  language  of 


^'  See  I.etler  from  .\.inc>  R.  Crossman.  Associate 
General  Counsel.  CBOE.  to  Brandon  Becker, 
Associate  Director  Division  of  .Market  Regulation. 

"  Id.  at  1.  The  CBOE  also  noted  that  the  offering 
price  for  these  full  memberships  was  not  "out  of  line 
with  subsequent  independent  sales."  Id.  at  note  3. 

'^  Of  a  possible  1.2M  votes.  353  ballots  were  cast. 
Id.  at  2.  As  more  than  50%  of  those  eligible  lo  vote 
cast  ballots.  CBOE's  quorum  requirements  were 
satisfied.  See  CBOE  Constitution,  Article  I.  section 
3.6. 

"But  see  Securities  Exchange  Act  Release  No. 
24429  (May  6. 1987).  35  SEC  DOCKET  432. 


the  CBOE  rules.  In  this  regard,  the 

language  of  the  relevant  CBOE 
provisions  is  somewhat  circular,  and 
thus  is  of  limited  utility.  Section  2.1  of 
the  CBOE  Constitution  requires 
approval  of  membership  offerings  and 
Section  1.1(b)  of  the  CBOE  Constitution 
defines  regular  members  as  persons  who 
acquire  memberships  made  available  by 
the  Exchange  in  accordance  with  its 
rules, ^^  These  sections,  however,  are 
not  dispositive  of  whether  something 
less  than  a  full  membership  is  a 
"membership  made  available  by  the 
Exchange." 

The  Commission  finds  persuasive, 
however,  the  CBOE's  position  that 
section  2.1  is  intended  to  prevent  the 
issuance  of  additional  memberships, 
which  could  dilute  the  value  of  existing 
memberships,  without  certain 
procedural  steps  being  followed. 
Authorizing  additional  memberships,  or 
granting  additional  memberships 
cheaply,  could  lessen  the  value  of 
existing  memberships.  Section  2.1 
ensures  that  such  actions  will  not  be 
taken  unless  certain  procedures  are 
followed  {i.e..  membership  approval). 
These  procedures  would  not  be 
necessary,  however,  if  the  access  to  the 
trading  floor  that  was  granted  was  so 
limited  in  nature  as  not  to  affect  the 
value  of  a  full  membership.  Indeed,  the 
amendment  to  the  CBOE  Constitution 
requiring  member  approval  of  additional 
Exchange  memberships  arose  in  the 
context  of  an  attempt  to  issue  50 
original,  unsold  full  Exchange 
memberships,  not  limited  trading 
permits.  Accordingly,  the  CBOE  should 
be  able  to  issue  permits  granting  access 
to  its  floor  without  membership 
approval  if  those  permits  are  not 
significantly  dilutive  of  the  value  of 
existing  memberships. 

While  the  GSOPs  provide  their 
holders  with  many  of  the  same  rights 
and  obligations  as  do  regular 
memberships,  the  CBOE  Board  of 
Directors  reasonably  has  decided  that 
the  dilutive  concerns  underlying  section 
2,1  do  not  arise  in  connection  with  their 
issuance.  The  GSOPs  are  extremely 
limited  in  nature.  They  grant  their 
holders  only  the  right  to  trade  a  specific, 
low-volu.me  or  new  product  for  a  period 
of  three  years,  they  carry  no  voting 
rights,  and  they  were  created  for  the 
pu.fpose  of  promoting  trading  in  new 
options  products. 

The  Commission  believes  that  the 
offering  of  GSOPs  does  not  raise  the 
same  dilutive  concerns  as  an  offering  of 
full  memberships.  The  Commission. 


therefore,  finds  that  the  GSOPs  need  not 
be  authorized  by  membership  approval. 
This  Tinding,  however,  is  limited  to 
GSOPs  in  particular,  and  does  not 
necessarily  extend  to  any  type  of 
trading  permits  the  CBOE  might  create 
in  the  future.  A  permit  that  has  more 
extensive  rights  and  obligations  than 
GSOPs  may  have  such  value  as  to  be 
dilutive  of  existing  memberships,  and 
therefore  constitute  a  "membership"  for 
purposes  of  section  2.1  of  the  CBOE 
Constitution.^* 

The  GSOPs  should  afford  market 
makers  and  floor  brokers  inexpensive 
access  to  government  security  options 
trading.  This  should  facilitate 
transactions  in  such  options,  thereby 
enhancing  market  liquidity  and 
providing  a  direct  benefit  to  investors. 
At  the  S3me  time,  the  permits  do  not 
contain  incentives  that  could  induce 
inappropriate  trading  by  the  permit 
holders.  The  Commission  therefore  finds 
that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thiereunder  applicable  to  a  national 
securities  exchange,  and,  in  particular, 
the  requirements  of  section  6  ^^  and  the 
rules  and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Acr.^s  that  the 
proposed  rule  change,  as  amended,^  is 
approved. 

For  the  Commission,  by  the  Division 
of  Market  Regulation  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz, 
Secretory. 

Dated;  September  9,  1987. 
[FR  Doc.  8"-2: 364  Filed  9-15-87;  8;45  am] 
BILUNG  CODE  tOlO-01-M 


1  Release  No.  34-24900;  File  No.  SR-CBOE- 

87-331 

Self-Regulatory  Organization;  Chicago 
Board  Options  Exchange,  Inc.;  Order 
Approving  Proposed  Rule  Change 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  '  and  Rule  19b-4  thereunder.  ^ 


"  GSOPs  would  not  be  special  memberships.  See 
note  7.  supra. 


"  The  Commission  notes  that  GSOP  holders  will 
be  subject  to  the  same  trading  i^les  and  disciplinary 
procedures  as  regular  members.  This  should  ensure 
that  a  permit  holder's  activities  are  consistent  with 
the  obligations  of  a  member  of  a  naUonal  securities 
exchange  as  defined  in  the  Act.  See  note  15,  supra. 

»'15U.S.C.78f  11982). 

»•  15  use.  78s(b)(2)  (1982). 

"  As  discussed  above  at  note  15,  the  CBOE  hds 
agreed  to  include  a  definition  of  GSOP  holder  In 
CBOE  Rule  l.l(h)(h). 

'  15  use.  78s(b)(l)  (19821. 

'  17  CFR  240.19b-4  (1982). 
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the  Chicago  Board  Options  Exchange, 
Inc.  ("CBOE"  or  "Exchange"),  on  July  14, 
1987.  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
a  proposed  rule  amendment  relating  to 
its  Retail  Automatic  Execution  System 
( "RAES").  The  proposal  was  published 
for  comment  in  Securities  Exchange  Act 
Release  No.  24751  (July  28, 1987),  52  FR 
28884.  No  comments  were  received. 
The  proposed  rule  change  would 
allow  the  CBOE  to  increase  the  number 
of  options  on  the  Standard  &  Poor's  100 
Index  ( "OEX")  eligible  for  execution 
through  RAES  from  10  to  20  per  order. 
RAES  currently  permits  the  automatic 
execution  of  certain  public  customer 
orders  for  up  to  10  contracts  in  a  limited 
number  of  OEX  series.'  In  support  of  its 
proposal,  the  CBOE  noted  in  its  rule 
filing  that  RAES  in  OEX  allows 
customers  to  enjoy  firm  quotes  to  10 
contracts  in  eligible  series:  increases  the 
efficiency  of  order  entry  and  handling, 
trade  matching  and  reporting;  enhances 
the  Exchange's  audit  trail;  and  adds  to 
the  confidence  of  public  customers.  As 
an  illustration  of  the  effectiveness  of 
RAES,  the  CBOE  cited  the  fact  that  on 
an  average  trading  day  in  June  1987, 
RAES  handled  26.1%  of  the  OEX 
customer  orders  routed  over  the 
Exchange's  Order  Routing  System 
("ORS  ")  and  S.2%  of  OEX  ORS  customer 
contracts.* 

The  Exchange  believes  that  increasing 
the  size  of  OEX  orders  eligible  for 
execution  through  RAES  to  20  contracts 
will  increase  the  average  percentage  of 
OEX  customer  orders  executed  through 
RAES  by  approximately  2.5%,  while 
increasing  the  average  percentage  of 
OEX  customer  contracts  executed 
through  RAES  by  about  2.4%.  Thus,  the 
Exchange  has  stated  that  expansion  to 
20  contracts  will  provide  timely 
execution  and  enhance  audit  trails,  fill 
reporting,  price  reporting  and  trade 
matching  for  a  greater  number  of  OEX 
orders.  This  should  increase  customer 
confidence  and  reduce  the  number  of 
transactions  required  to  be  executed 
manually  on  the  trading  floor.* 
The  Commission  agrees  that 
expansion  of  the  number  of  OEX  orders 
eligible  for  execution  through  RAES 
should  enhance  the  efficient  functioning 
of  OEX  trading  cm  the  Exchange.  This 
enhanced  efficiency  will  provide  a 


direct  benefit  to  public  customers  and 
remove  impediments  to  and  help  to 
perfect  the  mechanism  of  a  free  and 
open  market.  Moreover,  the  increase  in 
size  from  10  to  20  contracts  does  not 
alter  significantly  the  nature  of  the 
orders  eligible  for  RAES.  The 
Com.mission  accordingly  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6  *  and  the  rules 
and  regulations  thereunder.'' 

It  is  therefore  ordered,  pursuant  to 
section  19  (b)(2)  of  the  Act.*  that  the 
proposed  rule  change  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  87-21365  Filed  9-15-87;  8:45  am) 
IBILLINQ  CODE  8010-011 


^  R.^ES  also  handles  putilic  customers  orders  in 
options  on  the  Standard  A  Poor's  500  Index  and  on 
eqiiily  securities  of  six  corporations  .A  more 
comprehensive  description  of  RAES  is  contained  in 
the  Commission  s  initial  order  approving  the 
CBOE  s  implementdlion  of  RAES  on  a  pilot  basis. 
See  Securities  Exch,in«p  Act  Release  No.  21695 
lldnuar\  ;8.  IMttS).  50  KR  4H.:J. 

•  52  KR  at  2a«a4 

■-  /d. 


(Release  No.  34-24893;  File  No.  SR-DTC- 
87-121 

Self-Regulatory  Organizations; 
Depository  Trust  Co.;  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change 

Pursuant  to  section  19(b)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
notice  is  hereby  given  that  on  August  10. 
1987,  the  Depository  Trust  Company 
("DTC")  filed  with  the  Securities  and 
Exchange  Commission  a  proposed  rule 
change  as  described  below.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

The  proposed  rule  change  would 
codify  as  part  of  DTC's  Participant 
Operating  Procedures  DTC's  existing 
procedures  relating  to:  (1)  Credit  of 
dividend,  principal,  and  interest 
proceeds  to  participants'  cash  accounts; 

(2)  reversal  of  those  credits  in  certain 
circumstances  [e.g..  issuer  default);  and 

(3)  refund  of  DTC's  overnight  investment 
income  to  participants  who  also  act  as 
paying  agents  on  DTC-eligible  issues. 
The  proposal  also  would  codify  DTC's 
current  practice  of  passing  through  to 
participants  charges  by  DTC's  interest 
collection  agent  for  interest  costs 
incurred  from  late  bearer  municipal 
bond  interest  payments.  These 
procedures  previously  were  approved  in 


Securities  Exchange  Act  Release  No. 
23686.'  The  proposed  rule  change  would 
clarify  DTC's  procedures  for  credits, 
charge-backs  and  rebates  as  they  relate 
to  redemption  proceeds.  These 
procedures,  as  they  relate  to  redemption 
proceeds,  have  not  been  approved  prior 
to  this  filing  and  are  being  published  for 
comment  for  the  first  time. 

Currently,  DTC  credits  certain 
payments  to  participant  cash  accounts 
on  payable  date,  prior  to  havi.ig 
received  such  payments  from  paying 
agents.  These  payments  include  cash 
dividends  on  equity  securities,  principal 
on  debt  securities,  and  interest  on  debt 
securities.  Although  these  payments  are 
typically  credited  on  payable  date. 
DTC's  rules  authorize  DTC  to  withhold 
such  credits  in  appropriate 
circumstances.^ 

In  certain  cases.  DTC  also  crec  its 
participants  for  payments  of  principal 
on  redemptions  of  municipal  secu-ities 
in  advance  of  DTC  receiving  thosi' 
payments.^  If  DTC  has  not  receivt  d  the 
proceeds  of  a  municipal  security 
redemption  by  the  eighth  calendar  day 
after  the  redemption  date.  DTC  wii! 
credit  the  principal  proceeds  to  the 
participants  to  whom  they  are  due. 
However,  DTC  may  elect  not  to  ere' lit 
participants  with  such  proceeds  if:  (1) 
DTC  management  determines  that  tliere 
are  not  funds  available  to  DTC  suffii  ient 
to  offset  such  credits,  or  (2)  DTC 
management  believes  that  the  securi'ies 
position  in  connection  with  which  sui^h 
credit  would  be  given  is  an  erroneous 
position,  or  that  provision  of  such  credit 
would  be  in  error  for  some  other,  similar 
reason. 

Under  the  proposed  rule  change.  DTC 
is  authorized  to  charge  back  previously 
credited  payments  upon  written  request 


»  15  U.S.C.  78f  11982). 

'  Any  further  expansion  of  the  number  of  OEX 
contracts  eligible  for  execution  through  RAES 
would,  of  course,  be  subjccl  to  Commission 
approval. 

»  15  use.  7Bs(Jj)(2)  (1982). 


•  51  FR  37102  (October  17. 1986). 

'  For  payments  of  Sl.000.000  or  more.  DTC  can 
withhold  crediting  if:  (a)  DTC  has  not  received  by 
12:00  noon  Eastern  time  on  the  payable  dale  advice 
that  it  has  received  such  payment,  and  (b)  DTC's 
prior  experience  with  the  payor  indicates  that  such 
payment  will  not  be  received  afler  12:00  noon 
Eastern  time  on  payable  date.  For  payments  of 
$1,000,000  or  less.  UTC  can  withhold  crediting  if:  (1) 
DTC  has  not  received  payment  by  12.00  noon 
Eastern  time  on  payable  date,  and  |21  DTC 
management  determines  that  insufficient  funds  are 
available  from  alternative  sources  to  cover  any 
excess  of  such  credits  over  payments  received  or 
reasonably  expected  to  be  received. 

In  addition  to  these  two  cases.  DTC  can  withhold 
from  crediting  any  payment  if  DTC  management 
knows  that  such  payment  will  not  be  received  on 
the  payable  date. 

"  DTC  credits  participants  for  payments  of 
principal  and  interest  on  redemptions  of  non- 
municipal  securities  on  Ihc  date  such  payments  are 
received  by  DTC,  DTC  credits  participants  for 
payments  of  interest  on  redemptions  of  municipal 
securities  also  on  the  date  such  payments  are 
received  by  DTC. 


UM  I 
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from  a  paying  agent  wilhin  ten  (10) 
business  days  of  the  payable  date  for: 
(1)  An  error  by  the  paying  agent;  (2)  a 
failure  by  the  issuer  to  provide  the 
paying  agent  with  sufficient  funds  to 
cover  the  payments,  or  (3)  the 
bankruptcy  of  the  issuer  on  or  prior  to 
the  payable  date.  DTC  also  charges 
back  for  any  errors  made  by  DTC  as  a 
result  of  erroneous  announcements  or 
calculations  of  payments  credited  to 
participants  in  anticipation  of  payments 
which  have  not  been  received  by  DTC 
10  business  days  after  payable  date.'' 
For  charge-backs  resulting  from  a  paying 
agent's  written  request,  DTC  notifies'the 
participant  one  business  day  prior  to  the 
date  DTC  enters  the  charge-back  in  the 
participant's  daily  money  settlement 
account.5  Although  DTC'usually  verifies 
the  facts  stated  in  the  notice  from  the 
paying  agent,  DTC  does  not  have  any 
obligation  to  do  so.  If  the  paymg  agent 
notifies  DTC  more  than  10  business  days 
after  payment  date,  DTC  is  not  required 
to  charge  back  a  participant's  account 
but  will  cooperate  with  the  paying  agent 
and  the  participant  to  resolve  the 
matter.  For  DTC  initiated  charge-backs. 
DTC  gives  participants  a  one  business 
day  notice  if  the  charge-back  occurs 
within  10  business  davs  after  payable 
date.  Otherwise,  DTC  notifies 
participants  five  (5J  business  days  prior 
to  entry  to  the  charge-back. 

Under  its  current  procedures,  DTC 
also  invests,  overnight,  funds  received 
from  paying  agents  and  remits  to 
participants  income  derived  from  those 
investments.  DTC  encourages  paying 
agents  to  make  dividend,  principal, 
interest  and  redemption  payments  in 
same-day  funds,  DTC's  settlement 
system,  however,  credits  these 
payments  to  participants  in  next-day 
funds.  As  a  means  to  come  as  close  as 
practicable  to  passing  these  payments 
on  to  participants  in  same-day  "funds, 
DTC  invests  the  funds  overnight  and 
refunds  the  investment  income  to 
participants  on  a  monthly  basis.  The 
following  is  a  description  of  DTC's 
investment  procedures. 


'  If  DTC  credits  participants  on  payable  dale  for 
payments  to  be  received  on  payable  dale.  sutJi 
payments  are  not  received  by  DTC  on  payable  dale. 
and  DTC  does  not  have  funHs  sufficient  to  cover 
credits  made  on  that  day.  DTC  may  enter  into  the 
daily  settlement  accounts  of  participants  receiving 
such  credits  charges  equal  in  total  to  the  amount  of 
such  exreGS.  Each  participant  will  be  charged  an 
amount  equal  to  its  pro  roto  share  of  the  total  to  be 
charged.  DTC  may  require  each  such  participant  to 
remit  to  it  on  the  business  day  following  the 
payable  date  a  payment  in  same-day  funds  equal  to 
the  amount  of  sucfi  charge. 

'  DTC  notifies  the  participants  through  the 
Participant  Terminal  System  (PTS")  and  by  placing 
the  notice  in  the  participant  s  bon  at  DTC. 


Generally,  income  from  the 
investment  of  dividend,  principal, 
interest,  and  redemption  payments  is 
refunded  to  participants  on  a  monthly 
basis.  The  amount  of  the  refund, 
however,  may  be  reduced  in  the 
following  four  instances.  First,  a  refund 
will  be  decreased  if  all  or  part  of  that 
refund  must  be  used  to  fund  credits  to 
participants  for  payments  due  to  be 
received  (but  not  received]  on  the 
preceding  business  day.  Second,  the 
amount  of  a  refund  to  a  participant  who 
is  (or  is  affiliated  with)  a  payor  may  be 
reduced  as  follows:  (a)  No  refund  will  be 
paid  if  less  than  90%  of  payments  due 
over  the  three  preceding  months  from 
the  participant  (or  the  participant's 
affiliate)  are  received  by  DTC  in  same- 
day  funds  on  payable  date:  (b)  any 
refund  paid  to  participant  who  pays  (or 
whose  affiliate  pays)  90%  or  m.ore  of  its 
payments  on  payable  date  in  same-day 
funds  will  be  reduced  by  (i)  the 
percentage  of  the  prior  month's 
payments  not  received  on  payable  date, 
plus  (ii)  the  percentage  of  the  prior 
month's  payments  not  received  in  same- 
day  funds. ^  Third,  the  amount  of  a 
refund  to  payor  of  municipal  securities 
payments  who  remits  the  payments  in 
same-day  funds  may  be  reduced  by  an 
amount  equal  to  any  interest  expense 
incurred  by  DTC  to  fund  credits  to 
participants  for  payments  due  from  this 
payor  which  wTre  not  received  on 
payable  date.  Finally,  no  refund  shall  be 
paid  to  a  payor  of  municipal  securities 
payments  who  does  not  provide  CUSIP 
number  identification  on  payments  of 
redemption  proceeds. 

DTC  also  passes  through  to 
participants  the  interest  collection 
agent's  costs  from  late  bearer  municipal 
bond  interest  payments  (called  a  "funds 
usage  charge").  DTC  channels  all 
coupons  for  bearer  municipal  bonds  to  a 
central  interest  collection  agent 
("Agent").  On  payable  date,  the  Agent 
pays  DTC  the  total  interest  payments 
from  those  bonds  regardless  of  whether 
the  Agent  has  collected  such  interest 
from  the  various  paying  agents.  For 
interest  payments  received  late  by  the 
Agent  from  paying  agents,  the  Agent 
charges  DTC  a  funds  usage  charge,  DTC 
passes  this  charge  on  a  pro  rata  basis  to 
participants  that  received  those 
particular  payments. 

DTC's  proposed  rule  change  would 
codify  as  part  of  DTC's  Participant 
Operating  Procedures  the  procedures 
described  herein.  In  a  previous  order,^ 


'  For  exjmple.  if  a  paying  agent  makes  95  V,  of  its 
payments  on  payable  date  (a  5%  shortfall)  and  96% 
of  its  payments  in  same-day  funds  (a  4%  short/all), 
its  refund  for  that  month  will  be  reduced  by  9%. 

'  See  note  1,  supra. 


the  Commission  approved  DTC's 
crediting,  chargeback,  and  investment 
procedures  as  they  apply  to  dividend 
payments  on  equity  securities  and 
interest  and  principal  payments  on  debt 
securities.  The  Commission  stated  that 
these  procedures  are  designed  to 
improve  the  timeliness  of  payments  to 
DTC  participants  and  enhance  the 
safeguarding  of  funds  in  DTC's  custody 
or  control.  In  that  Order,  the 
Commission  also  approved  DTC's 
procedure  with  regard  to  funds  usage 
charges. 

DTC  believes  that  the  proposed  rule 
change  is  consistent  with  section  17.A  of 
the  Act  because  it  is  designed  to 
enhance  the  timeliness  of  dividend, 
principal,  interest,  and  redemption 
payments  to  DTC  participants  and 
improve  processing  and  recordkeeping 
by  ore  and  its  participants.  DTC  also 
believes  that  the  procedures  to  be 
codified  are  designed  to  enhance  the 
safeguarding  of  funds  in  DTC's  custody 
or  control. 

The  rule  change  has  become  effective 
pursuant  to  section  19(b)(3)(A)  of  the 
Act  and  Rule  19b-4.  The  Commission 
may  summ.arily  abrogate  the  rule  change 
at  any  time  within  60  days  of  its  filing  if 
it  appears  to  the  Commission  that 
abrogation  is  necessarv'  or  appropriate 
in  the  public  interest,  for  the  protection 
of  investors,  or  otherwise  in  furtherance 
of  the  purposes  of  the  .^ct 

You  may  submit  wntten  comment 
within  21  days  after  notice  is  published 
in  the  Federal  Register.  Please  file  six 
copies  of  your  comment  with  the 
Secretary  of  the  Commission,  Securities 
and  Exchange  Commission,  450  Fifth 
Street  NVV.,  Washington,  DC  20549. 
Copies  of  the  submission,  with 
accompanying  exhibits,  and  all  written 
comments,  except  for  material  that  may 
be  withheld  from  the  public  under  5 
U.SC.  §  552,  are  available  at  the 
Commission's  F*ublic  Reference  Room, 
450  Fifth  Street  NW„  'Washington,  DC. 
Copies  of  the  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  DTC.  All 
submissions  should  refer  to  File  No.  SR- 
DTC-«7-l2. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 

authority. 

loDatban  G.  Katz, 
Secretary. 
Dated:  September  9. 1987. 

|FR  Doc.  87-21366  Filed  9-15-87:8:45  am| 
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[Release  No.  34-24892;  File  No.  SR-MSE- 
87-9] 

Self-Regulatory  Organizations;  Filing 
and  Order  Granting  Accelerated 
Approval  to  a  Proposed  Rule  Ctiange 
by  Midwest  Stock  Exchange,  Inc.; 
Extension  of  the  Suspension  of 
Application  of  the  Mandatory  Posting 
Rule 

Pursuant  to  section  19(bl(l)  of  the 
Socurities  Exchange  Act  of  1934  ("Act"), 
15  U.SC.  78s(b)ll),  notice  is  hereby 
Riven  that  on  July  23,  1987  the  Midwest 
Slock  Exchange.  Incorporated  ("MSE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  U  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
chringe  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

In  its  filing  SR-MSE-87-1,'  the  MSE 
suspended  the  application  of  Article 
XXX,  Rule  1.01  (I](6)(c)  (Mandatory 
Posting  Rule)  for  the  two  six-month 
pt-nods  ending  lune  30.  1986  and 
December  31.  19ri6,  The  Exchange  has 
determined  to  extend  the  suspension  of 
the  application  of  the  Mandatory  Posting 
Rule  for  an  additional  six  month  period 
ending  June  30,  1987. 

Although  the  progress  of  revising  the 
evaluation  criteria  for  mandatory 
posting  has  been  significant,  it  has  been 
slower  than  initially  anticipated.-  In  the 
event  that  revised  evaluation  criteria  are 
not  approved  and  implemented  prior  to 
the  end  of  the  year,  postings  pursuant  to 
the  current  Mandatory  Posting  Rule  will 
resume  for  the  six  month  period  ending 
December  31, 1987. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organizations  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change. 
The  text  of  these  statements  may  be 


UM  I 


'  Sttf.  Securities  Exchange  .■\cl  Rel.  No.  24444 
(May  12  19H"1  52  FR  19002 

^  In  this  regard,  we  note  that  the  Exchange 
indicated  in  SR-MSE-S^-l  that  it  intended  to  submit 
revised  specialia,  performance  evaluation  criteria  to 
the  Commission  by  |une  30,  IHH"  The  Exchange 
noted,  however.  Ihm  if  il  had  no!  submitted  revised 
evaluation  criteria  to  the  Commission  by  that  date. 
it  would  resume  postina  set  unties  for  applications 
under  the  Mandatory  Posting  Rule  for  the  six  month 
period  ending  |une  JO,  1^87  This  rule  fihng 
suspends  the  posting  again  for  the  first  half  of  1987. 


examined  at  the  places  specified  in  Item 
IV  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  sections  (A),  (B)  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Mandatory  Posting  Rule  requires 
the  Exchange  to  semiannually  post  for 
applications  any  security  for  which  the 
Exchange's  marlcet  share  (determined  as 
a  percentage  of  number  of  trades 
reported  to  the  tape)  is  less  than  the 
third  largest  among  all  exchanges  and  is 
also  less  than  the  Exchange's  average 
market  share  for  all  specialist-assigned 
issues  for  the  previous  six  month  period. 
If  a  co-specialist's  stock  is  posted 
pursuant  to  this  Rule  and  he  chooses  to 
reapply  for  it,  he  is  entitled  to  a  hearing 
before  the  Committee  on  SpeciaUst 
Assignment  and  Evaluation  ("CSAE") 
pursuant  to  Article  XVII,  Rule  3  on  the 
evaluation  of  his  performance  in  the 
posted  issue. 

The  first  posting  pursuant  to  the  Rule 
was  made  in  January  1986  for  the  six 
month  period  ending  December  31, 1985. 
Since  that  time,  CSAE  representatives 
have  met  with  Floor  member 
representatives  to  review  current 
evaluation  criteria  and  consider 
revisions  to  such  criteria.  Because 
substantial  progress  had  been  made  by 
this  group  to  revise  the  evaluation 
criteria,  the  CSAE  decided  to  suspend 
the  application  of  the  Mandatory  Posting 
Rule  for  the  two  six-month  periods 
ending  June  30, 1986  and  December  31, 

1986.  The  CSAE  and  the  Exchange's 
Board  of  Governors  ("Board"),  have 
determined  to  extend  the  suspension  of 
the  Mandatory  Posting  Rule  for  an 
additional  six  month  period  ending  June 
30, 1987  while  it  continues  its  review  of 
the  current  evaluation  criteria. 

The  CSAE  anticipates  that  revised 
criteria,  subject  to  Commission 
approval,  will  be  available  to  review 
specialist  performance  by  December  31, 

1987.  In  the  event  revised  criteria  have 
not  been  implemented  by  this  date, 
however,  it  is  anticipated  that  the 
postings  will  resume  under  the  current 
Mandatory  Posting  Rule. 

The  proposed  rule  change  is 
consistent  with  section  6  of  the  Act  in 
that  it  will  encourage  the  dissemination 
of  more  competitive  markets  by  the 
MSE,  thereby  promoting  just  and 
equitable  principles  of  trade,  and,  in 
general,  protecting  investors  and  the 
public  interest. 


(BJ  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

The  MSE  does  ncrt  believe  that  the 
proposed  rule  change  will  impose  any 
burdens  on  competition. 

(€}  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

CS.^E  representatives  and  Exchange 
staff  have  been  meeting  on  an  ongoing 
basis  with  Floor  member 
representatives  to  receive  input  on' 
revising  specialist  evaluation  criteria. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Exchange  requests  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
Section  19(b)(2)  of  the  Act.  The 
Exchange  anticipates  that  revised 
specialist  evaluation  criteria  will  be 
developed  by  December  31, 1987.  The 
Board  determined  to  suspend  the 
application  of  the  Mandatory  Posting 
Rule  for  an  additional  six  month  period 
ending  June  30,  1987  with  the 
expectation  that  the  CSAE 
representatives.  Exchange  staff 
members,  and  Floor  members  will 
submit  to  the  Board  revised  specialisi 
evaluation  criteria  in  the  near  future. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  \W., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW.,  Washington.  D.C. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  MSE.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  October  7. 1987. 

V.  Conclusion       [ 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
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the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6  and  the  rules 
and  regulations  thereunder. 

As  noted  in  the  previous  Commission 
order  approving  suspension  of  the 
Mandatory  Posting  Rule  for  the  two  six 
month  periods  ending  June  30  and 
December  31, 1986,  »  the  Commission 
believes  that  it  is  important  for  the 
Exchange  to  monitor  the  performance  of 
MSE  specialists  and  co-specialists  to 
ensure  that  they  provide  the  best 
possible  markets  for  the  securities  they 
trade.  In  this  regard,  the  Commission  " 
believes  the  Exchange's  plan  to  revise 
its  mandatory  posting  evaluation  criteria 
is  part  of  continuing  effort  to  develop 
comprehensive,  balanced,  and  fair 
specialist  performance  standards. 

Based  on  the  above,  the  Commission 
finds  good  cause  for  approving  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
that  approval  of  the  proposed  rule 
change  would  suspend  the  application 
of  the  Rule  for  an  additional  six  months 
while  simultaneously  providing  the 
Exchange  with  additional  time  to 
complete  its  review  and  submit  to  the 
Commission  revised  specialist 
evaluation  performance  criteria.  The 
Commission,  ihcrefore.  believes  that 
accelerated  approval  of  the  proposed 
rule  change  is  appropriate. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  be,  and  hereby  is, 
approved. 

For  the  Commission  by  the  Division  uf 
Market  Regulation,  pursuant  to  delegated 
authority.' 

looatban  G.  Katz, 

Secretary. 

Dated:  Seplembpr  9,  1987. 

ira  Doc  87-21367  Filed  a-15-87;  8:45  am) 
BILUNQ  C00€  8010-01-M 


Self-Regulatory  Organizations; 
Applications  for  United  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Midwest  Stock  Exchange,  Inc. 

September  10,  1987 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 


'  See.  Sccur;lies  Exchtinge  Act  Rel.  No.  24444 
(May  12.  1987],  52  FR  19002. 
*  17  CFR  200.30-3. 


pursuant  to  section  12(fl(l)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 

DelVal  Financial  Corporation.  Common 
Stock.  SI. 00  Par  Value  (File  \o.  7- 
0437) 

Furr's/Bishop's  Cafeterias.  LP.. 

Depositary,  Preference,  Units  (File  No. 

7-0438) 
John  Fluke  MFG..  Co..  Common  Stock. 

S.50  Par  Value  (File  .\o.  7-0439) 
Americus  Trust  for  American  Express 

Shares.  Scores  (File  No.  7-0440) 
Am.ericus  Trust  for  Ford  Shares,  Scores 

(File  No.  7-0441) 
Americus  Trust  for  Mobil  Oil  Shares. 

Scores  (File  .\'o.  7-0442] 
Americus  Trust  for  Bristol-Myers 

Shares,  Scores  (File  .No.  7-0443) 
Americus  Trust  for  Coca-Cola  Shares, 

Scores  (File  No.  7-0444) 
Americus  Trust  for  Dow  Chemical 

Shares,  Scores  [File  .\o.  7-0445) 
Americus  Trust  for  General  Electric 

Sha.'-es.  Scores  (File  No.  7-0446) 
Lewis  Galoob  Toys,  Inc.,  Common 

Stock,  $.01  Par  Value  (File  No,  7-0447) 
Turner  Broadcasting  System,  Inc.,  Class 

A  Common  Stock,  6'^  Par  Value  (File 

No.  7-0448) 
Turner  Broadcasting  System,  Inc.,  Class 

B  Common  Stock,  6V4  Par  Value  (File 

No.  7-0449) 
Solitron  Devices,  Inc,  (Del.)  Common 

Stock.  Si  00  Par  Value  (File  No.  7- 

0450) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securi'ies  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  October  1.  1987 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
Washington,  DC  20549.  Following  this 
opportunity  for  hearing,  the  Commiission 
will  approve  the  applications  if  it  finds, 
based  upon  all  the  information  available 
to  it,  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  ordeHy  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Miirket  Regulation,  pursuant  to  delegated 
authority. 

lonathan  G.  Katz, 

Secretary. 

[FR  Doc.  87-21370  Filed  &-1&-87;  8:45  am) 
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Setf-Reguiatory  Organizations: 
Midwest  Stock  Exchange;  Application 
for  Unlisted  Trading  Privileges  in  an 
Over-the-Counter  Security 

September  9.  1987. 

The  Midwest  Stock  Lxchange,  inc. 
("MSE")  on  September!  1987. 
submitted  an  application  for  unlisted 
trading  privileges  ('LTP')  pursuant  to 
section  12(f)(1)(C)  of  the  Securities 
Exchange  Act  of  1934  in  the  following 
over-the-counter  COTC")  security,  i.e..  i 
security  not  registered  under  section 
12(b)  of  the  Act: 


Fue  Ho 


Symbol 


7-0485 


MSFT 


M«rosoft  Cofp  .  Commoo  Stock. 
$  001  Par  VaKie 


Comments 

Interested  persons  are  invited  to 
subroil  on  or  before  September  30. 1987. 
written  comments,  data,  views  and 
arguments  concerning  the  above- 
referenced  application.  Persons  desiring 
to  make  written  comments  should  file 
three  copies  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Commentators  are  requested  to 
address  whether  they  believe  the  grant 
of  UTP  is  consistent  with  section 
12(f)(1)(C).  In  considering  an  application 
for  extension  of  UTP  to  OTC  securities 
under  section  12[ri(l)[C),  the 
Commission  is  required  to  take  account 
of,  among  other  matters,  the  public 
trading  activity  in  such  security,  the 
character  of  such  trading,  the  impact  of 
such  extension  on  the  existing  markets 
for  such  securities,  and  the  desirability 
of  removing  impediments  to  and  the 
progress  that  has  been  made  toward  the 
development  of  a  national  market 
s\  stem.  The  Commission  may  not  grant 
such  application  if  any  rule  of  the 
national  securities  exchange  making  an 
application  under  12(f)(1)(C)  would 
unreasonably  impair  the  ability  of  any 
dealer  to  solicit  or  effect  transactions  in 
such  security  for  his  own  account,  or 
v.ould  unreasonably  restrict  competition 
among  dealers  in  such  security  or 
between  such  dealers  acting  in  the 
activity  of  market  makers  who  are 
specialists  and  such  dealers  who  are  not 
specialists. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

lonathao  G.  Katz, 

Secretor\ 

(FR  Doc.  67-21371  Filed  ^15-87  8:45  am] 
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I  Release  No,  34-24880;  File  No.  SR-NYSE- 
87-14) 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  New  York  Stock  Exchange,  Inc.; 
Indications  of  Interest  Upon  Openings 
and  Reopenings 

On  .April  30, 1987.  the  New  York  Stock 
Exchange.  Inc.  CNYSE")  submitted  to 
the  Securities  and  Exchange 
Commission  ("Coinniission")  pursuant 
til  section  19(b)(1)  under  the  Securities 
E\..h,ange  Act  of  1934  {•'Act")  and  Rule 
19b— i  thereunder,  a  proposed  rule 
change  that  would  revise  the  NYSE's 
policy  on  opening  and  ."-eopening  of 
trading  after  indications  of  interest  have 
been  disseminated  by  the  specialist.  The 
proposal  also  sets  forth  the  NYSE's 
P'jlicy  on  when  a  specialist  may 
commence  dissemination  of  indications 
of  interest  in  a  security  that  has  been 
subject  to  a  trading  halt.  The  proposed 
rule  change  was  noticed  in  Securities 
Exchange  Act  Relases  No.  24510  (V!ay 
2G.  1'1R7).  52  FR  206.57,  No  comments 
w,';e  received. 

The  proposal  retains  the  current 
requirement  of  waiting  at  least  fifteen 
minutes  from  the  first  indication  of 
interest  before  reopening  a  stock,  but 
reduces  the  additional  delay  required 
for  reopening  when  more  than  one 
indicatiim  is  necessary.  Under  the 
proposal,  the  additional  fifteen  minute 
waiting  period  currently  required  after 
each  subsequent  indication  would  be 
reduced  to  either  five  or  ten  minutes 
depending  upon  the  circumstances.' 

The  proposal  also  sets  forth  situations 
where  opening  indii'atious  will  be 
permitted,  subject  in  most  cases  to  the 
v\.;;ting  periods  described  above.  It 
permits  the  dissemination  of  an  initial 
ir.dicjtion  with  the  approval  of  a  Floor 
Olficial  before  9:30  for  a  security  which 
IS  a  spinoff  or  for  which  a  trading  halt 
hdii  existed  at  the  close  of  the  prior 
trading  session;  permits  indications 
before  opening  the  security  in  the  case 
of  an  initial  public  offering  with  the 
approv  dl  of  a  Floor  Director  or  Floor 
Governor;  and  in  any  other  situation, 
permits  pre-opening  indications  with  the 
approval  of  a  Floor  Director  or  Floor 
Governor  and  authorizes  them  to  tailor 
the  wailing  periods  to  the  situation,* 


In  its  filing,  the  NYSE  states  that  the 
purpose  of  the  proposed  rule  change  is 
to  eliminate  its  competitive 
disadvantage  arising  out  of 
inconsistencies  between  the  CTA  Plan, 
of  which  the  NYSE  is  a  participant,  and 
the  NYSE's  policy  on  reopenings.  The 
CTA  Plan  permits  markets  to  resume 
trading  after  fifteen  minutes  as 
measured  by  "T  time"  (i.e.,  the  time  at 
which  news  has  been  fully  disclosed),  so 
long  as  the  market  has  disseminated 
indications  of  interest  during  that  fifteen 
minute  period,  ^  whereas  the  NYSE 
cannot  resume  trading  until  fifteen 
minutes  after  the  last  indication  prints. 
The  proposed  rule  change  reflects  the 
NYSE's  determination  that,  when  one  or 
more  indications  follows  an  initial 
indication,  investors  and  other  off-floor 
participants  will  have  an  adequate  time 
to  react  to  indications.  As  noted  above, 
there  still  would  be  the  fifteen  minute 
minimum  requirement,  thereby 
continuing  a  longer  waiting  period  than 
required  under  the  current  CTA  Plan. 

"The  Commission  has  carefully 
reviewed  the  proposal  and  believes  the 
proposal  adequately  balances  the  need 
to  provide  the  public  sufficient  time  to 
react  to  indications  of  interest  with  the 
NYSE's  desire  to  be  competifive  with 
other  marketplaces.  Although  the 
proposal  does  reduce  the  overall  waiting 
period  where  successive  indications 
occur,  it  does  not  premit  the  reopening 
of  the  market  any  earlier  than  fifteen 
minutes  from  the  first  indication.  The 
NYSE  will  monitor  the  implementation 
of  these  procedures  and  report  its 
findings  to  the  Commission  at  the 
conclusion  of  the  first  year  of  the 
policy's  operation. 

The  Commission  also  believes  that  the 
granting  to  Floor  Officials,  Governors, 
and  Directors  of  discretion  to  approve 
disseminations  for  pre-opering 
indications  in  instances  such  as 
contemplated  in  the  proposal  is 
appropriate.  Floor  officials  are 
appointed  by  the  Exchange  for  the 


'  The  fifteen  minute  wailing  period  may  be 
reduced  lo  ten  minutes  if  one  of  more  indications 
perceded  it  and  the  last  indication  and  the 
imnedialely  preceding  Indication  do  not  overlap. 
The  waiting  period  may  be  reduced  to  five  minutes 
if  one  or  more  indications  preceded  it  and  the  last 
indication  and  the  Imme  liately  preceeding 
indication  do  overlap, 

'  For  example,  under  ihe  revised  policy  the  NYSE 
h.is  indicated  thai  a  Floor  Director  of  Floor 
Covrinor  may  approve  pr"?-9:30  indications  where 


significant  news  concerning  and  NYSE-lisled 
company  was  released  after  the  market  closed  the 
day  before  and  in  situations  such  as  'Triple 
Witching"  days,  to  provide  for  more  orderly  trading. 
See  sections  (l)(d)  and  (2)((b),  File  No.  SR-NYSF^ 
87-14,  at  1-2.  In  Securities  Exchange  Act  f?elease 
No.  24596  (June  16, 1987),  52  FF  23618,  the 
Commission  granted  accelerated  approval  of  a 
proposal  by  the  NYSE  (File  No.  SR-NYSE-87-17)  lo 
permit,  among  other  things.  pre-openIng  indications 
of  interest  and  the  reduction  of  waiting  periods  on 
Ihe  June  19  "Expiration  Friday"  in  order  lo  asEist  in 
handling  order  flow  associated  with  Ihe  concurrent 
expiration  of  stock  index  futures,  stock  index 
options  and  options  on  stock  index  futures.  These 
procedures  were  not  utilized,  however,  since  Ihe 
volume  and  voUlilily  on  lune  19  was  less  than  on 
previous  Expiration  Fridays. 

'  See  Securities  Exchange  Act  Release  No.  22981 
(March  13,  1988),  51  FR  8731. 


purpose  of  ensuring  that  required 
procedures  are  followed  by  members. 
These  officials  are  trained  to  make 
appropriate  decisions  concerning 
procedures  on  the  floor  and  should  be 
very  familiar  with  floor  operations  and 
trading  situations.  Accordingly,  the 
NYSE  should  be  able  to  rely  on  their 
expertise  in  authorizing  pre-opening 
indications.  Based  on  the  above,  the 
Commission  finds  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  for  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exhange  and,  in 
particular,  the  requirements  of  section  6 
and  the  rules  and  regulations 
thereunder. 

It  is  therefor  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
NYSE-87-14)  be,  and  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 

Dated:  September  4. 1987. 
[FR  Doc.  87-21368  Filed  9-15-67;  8:45  am) 

BILLING  CODE  MIO-OI-H 


i  Release  No.  24895;  File  No.  ODD-87-31 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corp.;  Order  Granting 
Approval  to  Proposed  Amendments  to 
Options  Disclosure  Document 

On  August  29, 1987,  the  Options 
Clearing  Corporation  ("OCC"),  in 
conjunction  with  the  American  Stock 
Exchange,  Inc.,  the  Chicago  Board 
Options  Exchange,  Inc.,  the  New  York 
Stock  Exchange.  Inc.,  the  Pacific  Stock 
Exchange,  Inc,  the  Philadelphia  Stock 
Exchange,  Inc,  and  the  National 
Association  of  Securities  Dealers,  Inc. 
[collectively,  the  self-regulatory 
organizations  ("SROs")]  submitted  to 
the  Commission  amended  copies  of  an 
options  disclosure  docum.ent  ( "ODD") 
pursuant  to  Rule  9b-l  of  the  Securities 
Exchange  Act  of  1934  CAct").'  Rule  9b-l 
requires  that  the  ODD  contain 
information  concerning,  among  other 
matters,  the  mechanics  of  buying, 
writing  and  exercising  standardized 
options,  and  the  risks  of  trading  the 
options,  and  prohibits  a  broker  or  dealer 
from  accepting  a  customer's  options 
order,  or  approving  a  customer's  account 
for  trading,  unless  the  broker  furnishes 
the  customer  with  an  ODD. 


17  CFR  240.9b-l  (1886), 


UM  I 
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The  disclosure  document  filed  with 
the  Commission  reflects  recent  changes 
in  the  options  markets.  For  example,  the 
revised  document  discusses  some  of  the 
special  characteristics  and  risks  of 
internationally-traded  options;  *  the 
com.mencement  of  evening  trading  in 
foreign  currency  options;  ^  the 
possibility  that  the  settlement  value  of 
certain  index  options  may  be 
determined  by  reference  to  the  prices  of 
the  constituent  stocks  at  times  other 
than  the  close  of  traJing;  *  proposals  to 
trade  options  on  Treasury  yield 
measures  that  would  be  settled  in  cash 
rather  than  by  the  delivery  of  underlying 
securities;  *  and  new  settlement 
procedures  for  foreign  currency 
options.*  The  ODD  also  states  that  in 
the  future  the  time  period  during  which 
European-style  options  may  be 
exercised  may  be  extended  beyond  the 
current  one-day  period.' 


'  f.^..  the  document  discusses  the  possibility  that 
option  premiums  in  foreign  countnes  for 
internationally-lraded  options  may  not  reRect 
current  prices  of  the  underlying  interests  in  the 
United  Slates,  because  foreign  options  markets  may 
be  open  for  trading  during  hours  or  on  days  when 
U.S.  markets  are  closed. 

'  As  of  the  date  of  this  release,  one  U.S.  options 
market,  the  Philadelphia  Stock  Exchange  (-Phlx'l. 
plans  to  initiate  trading  in  foreign  currency  options 
during  evening  trading  sessions.  See  Securities 
Exchange  Act  Release  No.  24652.  June  29. 1987,  52 
FR  25680. 

■*  Disclosure  regarding  this  issue  previously  was 
approved  by  the  Commission,  and  was  made  by  the 
OCC  and  SROs,  by  means  of  a  supplement  to  the 
ODD  See  Securities  Exchange  Act  Release  \o- 
24259  March  25. 1987,  52  FR  10651.  The  present 
amendments  provide  further  disclosure  of  the 
ramifications  of  settlement  procedures  based  on 
other  than  the  closing  prices  of  the  underlying 
slocks 

'  As  of  the  date  of  this  release,  the  Commission 
has  not  approved  any  new  debt  option  contracts  as 
described  in  the  amended  ODD  s  new  section  on 
Treasury  yield  options  Assuming  that  such 
Treasury  yield  options  ultimately  are  approved  for 
options  trading,  the  Commission  separately  will 
consider,  at  that  lime,  whether  the  ODD.  as 
app.'oved  in  this  Order,  adequately  describes  the 
characteristics  and  nsks  of  such  options. 
Accordingly,  the  Commission  s  determination  to 
approve  the  revised  ODD  does  not  necessarily 
entail  a  conclusion  that  the  ODD  disclosure 
regarding  proposed  Treasury  yield  options  complies 
with  Rule9b-1. 

'  The  revised  ODD  stales  that  the  Intermarkel 
Clearing  Corporation  ("ICC'l.  a  wholly  owned 
subsidiary  of  OCC,  may  act  as  OCCs  agent  in 
making  foreign  currency  settlements  with  OCC 
Clearing  Members  ICC's  settlement  procedures  are 
same  as  those  of  OCC  In  addition  OCC  has 
established  procedures  whereby  Clearing  Members 
may  permit  customers  to  make  settlement  directly 
with  an  OCC  correspondent  bank. 

'  At  the  current  time  all  of  the  European-style 
options  traded  on  US,  markets  are  exercisable  only 
on  the  day  before  expiration.  The  Commission 
reserv.!S  judgment  regarding  the  adequacy  of  the 
reviseil  ODDs  disclosure  concerning  this  matter 
pending  the  filing  of  SRO  proposals  to  effectuate 
such  a  change,  and  Commission  approval  thereof. 


Rule  9b-l  provides  that  an  options 
market  must  file  five  copies  of 
amendments  to  the  ODD  with  the 
Commission  at  least  30  days  prior  to  the 
date  definitive  copies  are  furnished  to 
customers  unless  the  Commission 
determines  otherwise  having  due  regard 
to  the  adequacy  of  the  inform.ation 
fisciosed  and  the  protection  of  investors. 
This  provision  is  intended  to  permit  the 
Commission  either  to  accelerate  or 
extend  the  time  period  definitive  copies 
of  a  disclosure  document  may  be 
distributed  to  the  public. 

The  Commission  has  reviewed  the 
amended  disclosure  document  and  finds 
that  it  is  consistent  with  the  protection 
of  mvestors  and  in  the  public  interest  to 
allow  its  distribution  as  of  September 
17, 1987.» 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority. 

Jonathan  G.  Katz, 

Secretary. 

Dated:  September  9.  1987. 
[FR  Doc.  87-21369  Filed  9-15-87;  8:45  am] 
BILUNG  CODE  B010-01-M 


(Release  No.  34-24889;  File  No.  SR-Phlx- 
87-20) 

Self-Regulatory  Organlzations; 
Phlladelphla  Stock  Exchange,  Inc.; 
Order  Approving  Proposed  Rule 
Change 

Pursuant  to  section  19fb)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  '  and  Rule  19b-4  thereunder,  * 
the  Philadelphia  Stock  Exchange,  Inc. 
(Phlx"  or  "Exchange"),  on  June  10,  1987, 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  a  proposed 
rule  change  that  would  allow  the  Phlx  to 
list  options  on  a  20-stock  Utility  Index. 
The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  24722  (Julv 
20,  1987).  52  FR  28403.  No  comments" 
were  received  on  the  proposed  rule 
change. 

The  Phlx  proposes  to  list  options  on  a 
Utility  Index  which  it  has  developed. 
This  narrow-based  index  '  would  be 


•  Rule  9b-l  provides  that  the  use  of  an  options 
disclosure  document  shall  not  be  permitted  unless 
the  options  classes  to  which  the  document  relates 
are  the  subject  of  an  effective  registration  statement 
on  Form  S-20  under  the  Securities  Act  of  1933-  Posl- 
F.ffective  Amendment  No  1  lo  OCCs  Form  S-20 
registration  statement  covering  the  options  classes 
discussed  m  the  ODD  became  effective  on  April  30. 
1987.  See  Registration  No.  33-4165 

'  ISU.SC,  786(b)|ll  (1982). 

'  17  CFR  2401Sb-4  [1987). 

'  A  narrow-based  index  generally  is  considered 
an  industry  index  designed  to  be  representative  of 
price  movements  in  particular  categories  of  stocks. 


comprised  of  20  common  stocks  of 
domestic  companies  that  are  involved 
primarily  in  electric  power  generation. 
These  companies  include  many  of  the 
most  highly  capitalized  American 
electric  utility  companies.  The  Utility 
Index  would  be  capitalization-weighted 
and  its  value  would  be  updated  at  least 
every  minute  during  the  trading  day.* 

Options  on  the  Utility  Index  would  be 
traded  pursuant  to  current  Exchange 
rules  governing  the  trading  of  index 
options.*  These  rules  govern  matters 
such  as  units  of  trading,  exercise  prices, 
expiration  cycles,  premium  quotations, 
position  and  exercise  limits,  and 
replacement  of  stocks  in  an  index.  The 
only  rule  amendment  proposed  by  the 
Phlx  in  connection  with  listing  Utility 
Index  options  is  an  amendment  to  Rule 
1006A  ("Other  Restrictions  on  Options 
Transactions  and  Exercise")  that  would 
specify  that  the  Exchange  would  offer 
only  European-style  options  on  the 
Utility  Index  and  that,  accordingly, 
restrictions  on  exercise  would  be  in 
effect  until  the  last  trading  day  prior  to 
expiration.' 

The  Commission  previously  has 
indicated  that  minimum  standards 
should  be  designed  to  ensure  that 
narrow-based  index  options  are  not 
used  as  a  subterfuge  to  trade  options  on 
individual  stocks  that  do  not  meet  the 
options  eligibility  standards  '  or  as  a 


See  Phlx  Rule  lOOOA(ll)  The  Utility  Index  will  be 
subject  to  the  Phlx's  rules  relating  to  narrow-based 
indexes,  which  often  differ  from  the  requirements 
relating  to  broad-based  indexes  For  example.  Phlx 
Rule  722  requires  margin  for  short  call  and  put 
positions  in  narrow-based  indexes  to  be  deposited 
and  maintained  In  an  amount  equal  to  the  prem.ium. 
or  market  value  of  the  conlraci,  plus  15%  of  the 
index's  dollar  value,  less  any  amount  the  option  is 
out-of-themoney.  with  a  minimuni  required  margin 
of  premium  plus  5'S  of  the  contract's  dollar  value.  By 
contrast,  the  margin  requirement  for  a  broad-based 
index  generally  is  ihe  premium,  or  market  value  of 
the  contract,  plus  5*  of  the  index  s  dollar  value,  less 
any  amount  the  opnon  is  oul-of-the-money,  with  a 
minimum  required  margin  of  premium  plus  Z%  of  the 
index  s  dollar  value  Under  Phlx  Rule  100lA(b)(l). 
position  and  exercise  limits  for  narrow-based 
indexes  are  S.tWO  contracts,  while  Phlx  Rule 
l(X)lA(a)  sets  position  and  exercise  limits  for  broad- 
based  indexes  at  an  aggregate  contract  value  of 
S300  million 

•  Details  relating  Ihe  calculation  of  the  Index 
value  and  the  composition  of  the  Index,  including  a 
list  of  the  specinc  stocks  and  their  prices,  market 
values  and  relative  weights  in  the  IJtility  Index, 
were  included  in  the  original  rule  filing.  See  52  FR  at 
28404-05, 

» See  Phlx  Rules  1000A-1103A. 

*  Although  a  European-style  option  is  designed  so 
that  exercise  cannot  occur  prior  lo  the  option's 
expiration  date,  investors  are  free  to  trade  out  of 
their  positions  at  any  time  throughout  the  life  of  (he 
option. 

'  The  options  exchanges  have  adopted  uniform 
options  eligibility  standards.  To  be  eligible  for 
options  trading,  a  company's  common  slock  must, 
for  example,  have  a  market  price  per  share  of  at 

Continued 
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way  to  trade  options  on  one  stock  that 
rridkes  up  a  very  large  proportion  of  the 
in'lpx.*  The  Commission  decided, 
however,  that,  rather  than  setting  an 
absolute  minimum  number  of  securities 
that  could  be  included  in  a  narrow- 
based  index,  the  exchanges  should 
establish  appropriate  standards  and 
submit  proposed  index  options  to  the 
Commission  for  review. 

In  view  of  the  Commission's  concerns 
regarding  potential  abuses  in  connection 
with  narrow-based  indexes,  the 
exchanges  generally  ha  .  e  set  forth 
criteria  that  must  be  m.et  for  industry  or 
n.irrow-based  indexes.  For  example,  the 
Pacific  Stock  Exchange's  ("PSE")  rules 
require  that  no  stock  comprise  greater 
than  50%  of  the  index  and  that  any  stock 
constituting  greater  than  lO'S  of  the 
index  be  eligible  for  options  trading.'  In 
addition,  if  the  index  consists  of  fewer 
than  20  stocks,  at  least  50%  of  its  value 
must  be  comprised  of  options-eligible 
stocks;  if  it  consists  of  20  or  more  stocks, 
at  least  35'^  of  its  value  must  be  options- 
eligible  stocks.  Other  exchanges, 
however,  such  as  the  Phlx,  have  chosen 
to  provide  less  specific  guidance  in  their 
Rules  as  to  what  minimum  criteria  must 
be  satisfied  for  designation  as  a  narrow- 
based  index. '° 

Regardless  of  the  specificity  provided 
by  an  exchange  in  its  rules,  however,  the 
Commission  must  determine  that  the 
proposed  index  option  satisfies  the 
relevant  statutory  criteria.  In  particular, 
the  Commission  must  find  that  the 
proposed  index  contains  a  sufficient 
number  of  active  and  liquid  stocks  so 
that  the  index  is  not  susceptible  to 
manipulation,  and  that  the  index  is  not 
used  as  a  surrogate  for  trading  options 
on  securities  that  themselves  are  not 
options-eligible. 

The  Phlx's  proposed  Utility  Index 
satisfies  all  of  the  guidelines  described 
above,  even  the  very  detailed  criteria 
set  forth  in  PSE  Rule  XXI.  No  stock  in 
the  Utility  Index  comprises  more  than 
10"   of  the  value  of  the  index.' '  The 


lejst  SlO  and  be  held  by  a  minimum  of  6,000 
shrtreholders.  In  .iddilion.  the  company  must  have  at 
least  seven  million  publicly-traded  shares 
outslanding.  the  trading  volume  of  which  must  have 
been  at  least  2-4  million  shares  in  the  preceding  12 
months.  See,  e  i^..  Ameni^n  Stock  Exchange  Rule 
915.  Chicago  Ekiard  Options  Exchange  Rule  5.3. 

"  See  Securities  Exchange  .\<^  Release  No.  20390 
[November  18.  1983).  48  FR  53691 

•  See  PSE  Rule  XXI.  Section  3(b)-(e). 

'"  For  example.  Phlx  Rule  1009A  provides  thai  the 
securities  underlj  ing  the  index  do  not  have  to  meet 
the  requirements  of  Phlx  Rule  10O9.  which  provides 
Ihe  minimum  criteria  necessary  for  a  security  to 
qualify  for  options  trading  See  note  7.  supra. 

'  *  According  to  the  figures  attached  as  Exhibit  A 
to  ihe  original  rule  filing.  52  FR  at  28405.  Pacific  Gas 
and  Electric  Co  .  at  8.92*  cf  the  Index's  total 
capitalization,  compnsed  Ihe  greatest  percentage  of 
Ihe  I'lilily  Index  value  as  of  June  4, 1987. 


stocks  in  the  Index  are,  for  the  most 
part,  activity  traded.'*  In  addition.  SO") 
of  the  stocks  in  the  20-stock  Utility 
Index  are  options-eligible."  Finally,  no 
one  individual  or  group  of  the  20  stocks 
has  a  capitalization  that  is  so  large  in 
comparison  to  the  other  stocks  in  the 
Index  that  its  price  movements  will 
impact  disproportionately  the  Index's 
value.  Consequently,  the  Commission 
does  not  believe  that  purchases  or  sales 
of  several  of  the  utility  stocks 
comprising  the  Index  would  make  the 
Index  readily  susceptible  to 
manipulation. 

The  trading  of  listed  options  on  an 
index  of  domestic  utility  stocks  will 
provide  investors  with  a  valuable 
hedging  vehicle  that  should  reflect 
accurately  the  overall  movement  of 
utility  stocks.  In  this  regard,  the 
Commission  notes  that  the  Phlx  Utility 
Index  are  currently  comprised  correlates 
very  closely  to  movements  of  leading 
utility  averages.'*  Institutional  and 
individual  investors,  among  others,  with 
substantial  investments  in  utility  stocks 
will  be  able  to  use  the  Phlx  Utility  Index 
to  hedge  their  exposure  or  to  supplement 
their  dividend  income  by  writing  Utility 
Index  call  options.'* 


"All  of  the  Utility  Index's  20  component  slocks 
are  listed  and  traded  on  the  New  York  Slock 
Exchange.  For  the  six-month  period  March  1, 1987 
through  August  31, 1987.  average  daily  trading 
volume  for  these  stocks  has  ranged  from  a  low  of 
approximately  164.178  shares  for  Centerior  Energy 
to  a  high  of  775.232  shares  for  Pacific  Gas  and 
Electric. 

"According  to  the  Phlx.  16  of  the  20  Utility  Index 
stocks  are  options-eligible.  These  include:  American 
Electric  Power  Co..  Centerior  Energy  Co.: 
Commonwealth  Edison  Co.;  Consolidated  Edison  of 
N.Y..  Detroit  Edison  Co..  Dominion  Resources.  Inc.; 
Duke  Power  Co  :  FPL  Group  Inc.;  Houston 
Industries.  Inc.;  Niagara  Mohawk  Power  Corp.: 
Pacific  Gas  and  Electric  Co.;  Philadelphia  Electric: 
Public  Service  Enterprise  Group:  Southern 
California  Edison  Co.;  Southern  Company;  end 
Texas  Utilities  Co.  The  four  utility  stocks  that  are 
not  options-eligible  are:  Union  Electric  Co.; 
Pacificorp;  Ohio  Edison  Co.;  and  Northeast  Utilities. 

'*  According  to  figures  supplied  by  the  Phlx,  the 
correlation  coefficients  for  the  Utility  Index  as 
compared  with  the  Dow  Jones  Utility  Average  (15 
slocks)  and  the  Standard  &  Poor's  Electric  Average 
(21  stocks)  are  greater  than  95%  over  terms  ranging 
from  150  days  to  10  years.  See  letter  from  William 
W.  Uchimoto.  Acting  General  Council.  Phlx,  to 
David  Underbill.  Attorney.  Divison  of  Market 
Regulation.  SEC.  dated  August  6,  1987. 

"Unlike  the  regulations  under  the  Commodity 
Exchange  Act.  the  federal  securitities  laws  do  not 
contain  an  explicit  "economic  purpose"  lest  fornew 
options  products.  Nevertheless,  to  approve  a  new 
options  proposal  the  Commission  must  be  satisfied 
that  its  introduction  is  in  the  public  interest.  See 
section  6(b)(5)  of  the  Act.  15  U.S.C.  78(f](b)(5)  (1982). 
Such  a  finding  would  be  difficult  with  respect  to  an 
options  product  that  served  no  hedging  or  other 
economic  function,  because  any  benefits  that  might 
be  derived  by  market  participants  would  likely  be 
outweighed  by  the  potential  for  manipulation, 
diminished  public  confidence  in  the  integrity  of  the 
markets,  and  other  valid  regulatory  concerns.  While 
it  is  unclear  whether  an  Index  product  based  on  20 


Application  of  the  Phlx's  existing  rules 
governing  trading  of  index  options 
should  ensure  that  Utility  Index  options 
trading  is  conducted  in  a  fair  and 
orderly  manner.  In  addition,  the  Phlx 
has  in  place  surveillance  procedures  for 
other  narrow-based  indexes  currently 
trading  on  the  Phlx.  These  procedures 
will  be  used  by  Phlx  staff  to  ensure  that 
unusual  trading  in  the  Utility  Index  will 
be  identified  and  investigated  quickly. 

The  availability  of  options  on  the 
Utility  Index  should  help  to  remove 
impediments  to  a  free  and  open  market 
and  should  facilitate  transactions  in 
securities.  Accordingly,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  and,  in  particular, 
the  requirements  of  section  6 '  *  and  the 
rules  and  regulations  thereunder. 

If  is  therefore  ordered,  pursuant  to 
section  19(b)(2]  of  the  Act."  that  the 
proposed  nile  change  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 
lonathan  G.  Katz, 
Secretary. 

Dated:  September  9. 1987. 

|FR  Doc.  87-21313  Filed  9-15-67;  8:45  amj 
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(Release  No.  34-24897;  File  No.  SR-SCCP- 

87-02] 

Self-Regulatory  Organizations;  Stock 
Clearing  Corporation  of  Philadelphia; 
Order  Approving  Proposed  Rule 
Change 

The  Stock  Clearing  Corporation  of 
Philadelphia  ("SCCP")  on  June  6,  1987. 
filed  a  proposed  rule  change  with  the 
Commission  under  section  19(b)  of  the 
Securities  Exchange  Act  ("Act")  As 
explained  in  greater  detail  below,  the 
proposal  would  authorize  SCCP  to 
establish  procedures  for  the  automated 


utility  slocks  will  attract  widespread  investor 
participation,  the  Commission  accepts  the  Phlxs 
representation  in  a  September  8. 1987  telephone 
conversation  that  a  utility  industry  index  would 
serve  an  economic  function  by  allowing  investors  to 
hedge  portfolios  of  utility  stocks  and  lake  positions 
with  respect  to  price  movements  in  Ihe  utility 
segment  of  the  market  Telephone  conversation 
between  Michele  Berkowitz.  Staff  Counsel,  Phlx, 
and  David  Underbill.  Attorney,  Division  of  Market 
Regulation,  SEC.  Accordingly,  because  Ihe 
Commission  is  satisfied  that  the  Index  will  not  raise 
regulatory  problems  and  can  serve  an  economic 
function,  the  Commission  believes  it  is  up  to  Ihe 
business  judgement  of  the  exchange  to  determine 
whether  to  introduce  the  product. 

'•  15  U.S.C  78f  (1982). 

"  15  U.S.C.  78s(b)(2)  (1982). 


UM  I 
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transfer  and  processing  of  customers' 
security  accounts.  The  Commission 
published  notice  of  the  proposal  in  the 
Federal  Register  on  July  17. 1987,  to 
solicit  public  comment.'  No  public 
comment  was  received.  This  order 
approves  the  proposal. 

I.  Description 

The  proposal  would  authorize  SCCP 
to  establish  procedures  for  the 
automated  transfer  and  processing  of 
customer  securities  accounts  on  behalf 
of  SCCP  participants.*  The  procedures 
would  include  the  establishment  of  time 
periods  and  regulations  for  the 
automated  transfer  of  a  participant's 
customers'  securities  accounts,  including 
transfer  initiation  forms,  instructions, 
reports  to  participants,  and  any 
information  required  by  SCCP'to 
transfer  a  securities  account  from  one 
clearing  agency  participant  to  another 
participant.  Further.  SCCP  would  be 
authorized  to  adopt  procedures 
concerning  acceptances  or  rejections  of 
customers'  account  transfer  and  the 
transfer  of  items  in  customer  accounts 
through  its  Continuous  Net  Settlement 
C'CNS")  System  or  Trade-by-Trade 
System. 3  SCCP  further  states  that  it 
currently  is  drafting  rules  of 
implementation  for  this  enabling 
proposal.* 

The  proposal  provides  that  SCCP 
would  not  be  liable  for  the  completeness 
or  accuracy  of  the  information  contained 
in  a  participant's  request  to  transfer  a 
customer's  securities  account  through 
the  facilities  of  SCCP  or  otherwise;  for 
the  completeness  or  accuracy  of  any 
documentation  necessary  for  a 
participant  to  transfer  a  customer's 


'  See  Secunties  Exchange  Act  Rel.  No.  24696  ([uly 
10.  1987).  52  FR  27093. 

'  SCCP  would  provide  ser\ice9  primarily  to 
Philadelphia  Stock  Exchange  ( 'PHLX')  members 
and  SCCP  participants  that  are  not  members  of  the 
National  Securities  Cleanng  Corporation  ("NSCC  1 

'  SCCP  stales  in  its  Tiling  the  NSCC  has  agreed  to 
serve  as  the  facilities  manager  for  the  proposal 
SCCP  would  accept  the  transfer  information 
requests  from  its  clearing  firms,  transmit  the 
information  on  tape  to  NSCC  for  processing,  accept 
the  processed  data  from  NSCC  and  furnish  the 
reports  to  its  cleanng  Tirms.  Telephone  conversation 
between  William  W.  Uchimoto.  Acting  General 
Counsel.  SCCP.  and  Thomas  C.  Etter,  Attorney, 
Securities  and  Exchange  Commission  August  24. 
1987. 

'  SCCP  plans  to  adopt  rules  of  implementation  in 
the  form  of  a  procedural  manual  pursuant  to  section 
19(b)(3)(A)  of  the  Act  Telephone  conversation 
between  William  W.  Uchimoto.  Acting  General 
Counsel,  SCCP.  and  Thomas  C  Etier.  Attorney. 
Secunties  and  Exchange  Commission.  August  24. 
1987  Additionally,  PHLX  plans  to  adopt  a  rule 
requinng  its  member  organizations  dealing  with  the 
public  to  use  ACATS  Telephone  conversations 
between  William  W  Uchimoto.  Acting  General 
Counsel.  PHLX.  and  Thomas  C.  Etter.  Attorney, 
Securities  and  Exchange  Commission.  September  9. 
1987. 


securities  account:  or  for  the  vailidity  of 
information  regarding  any  particular 
asset  contained  in  a  customer  securities 
accounts.  SCCP  states  that  its  sole 
responsibility  would  be  to  make  any 
transfer  initiation  documentation  or 
information  forms  available  to  the 
delivering  participant  who  is  to  transfer 
the  account  or  to  return  such  forms  to 
the  receiving  participant  to  whom  the 
account  is  to  be  transferred.* 

II.  SCCP's  Rationale 

The  purpose  of  the  proposal  is  to 
allow  transfers  of  customer  securities 
accounts  among  SCCP  participants,  and 
between  a  SCCP  participant  and  a 
participant  of  another  registered 
clearing  agency  that  has  established  an 
automated  account  transfer  service. 
SCCP  states  that  the  proposal  would 
provide  the  necessary  enabling 
authority  for  SCCP  to  establish 
procedures  for  an  automated  account 
transfer  service,  including  applicable 
forms,  reports,  instructions,  or  other 
necessary  information  and  data.  SCCP 
also  states  that  the  proposal  is 
consistent  with  the  Act.  particularly 
section  17A  of  the  Act.  because  it  would 
facilitate  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions,  including  customer 
account  transfers. 

III.  Discussion 

The  Commission  believes  that  SCCP's 
proposal  is  consistent  with  the  Act.  The 
Commission  believes  that  the  proposal 
would  promote  the  timely  and  accurate 
transfer  of  customer's  securities 
accounts  in  accordance  with  section 
17A  of  the  Act  and,  more  particularly, 
that  the  use  of  automated  procedures  for 
transferring  accounts  would  enhance 
efficiency  and  reduce  expenses  in 
account  transfer  processing.  The 
proposal  also  should  help  to  reduce,  for 
depository-eligible  securities,  the 
manually  intensive  handling  of  security 
certificates  and  related  paperwork 
between  broker-dealers. 

The  Commission  notes  that  ACATS  is 
already  in  effect  at  NSCC  "  and  at 
Midwest  Clearing  Corporation.' 
Additionally  some  securities  exchanges, 
including  the  New  York  Stock 


'■  The  proposal  would  not  affect  SCCFs  liability 
for  establishing  CNS  positions  which  are  governed 
by  SCCP  9  existing  rules  Telephone  conversation 
between  Wiiliam  W  Uchimoto.  Acting  General 
Counsel.  SCCP  and  Thomas  C.  Etter.  Attorney. 
Secunties  and  Exchange  CommissioiL  August  24. 
1987. 

•  See  Securities  Exchange  Act  Rel.  No.  22461 
(September  30. 1985).  50  FR  41274. 

'  See  Securities  Exchange  Act  Rel.  No.  24218 
(March  1&.  1987).  52  FR  923a 


Exchange  *  and  the  Midwest  Stock 
Exchange.*  require  their  member 
organizations  dealing  with  the  public  to 
use  ACATS  for  customer  account 
transfers. 

The  Commission  also  notes  that 
SCCP's  proposal  includes  disclaimers  of 
SCCP  responsibility  for.  among  other 
things,  the  accuracy  or  completeness  of 
instructions  of  reports  for  customer 
account  transfers.  The  Commission 
believes  those  disclaimers  are 
appropriate  because  SCCP  generally 
would  not  be  in  position  to  monitor 
those  documents  for  completeness  or 
accuracy.  Under  the  proposal,  SCCP 
would  act  simply  as  intermedian.-  in 
relaying  account  transfer  information  to 
NSCC  (as  its  facilities  manager  for 
ACATS)  and  among  participants.  The 
proposal  does  not  alter  SCCP's  higher 
standard  of  care  applicable  to  the 
safeguarding  of  secunties  and  funds. 
Accordingly,  the  Commission  believes 
that  SCCP's  standard  of  care  under  the 
proposal  is  consistent  with  the  Act.'° 

The  Commission  recognizes  that  the 
proposal  authorizes  SCCP  to  establish 
procedures  for  the  ACATS  services  and 
that  it  provides  a  framework  for  that 
service  in  SCCPs  rules.  Accordingly. 
SCCP  must  file  its  procedures  for  review 
under  the  Act  before  initiating  any 
customer's  account  transfer  on  behalf  of 
SCCP  participants. 

IV.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and.  in  particular,  with  section  17A 
of  the  Act.  and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
above-mentioned  proposed  rule  change 
(File  No.  SR-SCCP-87-02)  be,  and 
hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

lonathan  G.  Katz, 

Secrelary-. 

Dated:  September  10, 1987. 

[FR  Doc  87-21314  Filed  9-15-87;  8:45  am) 

BtLLIKG  COOE  aOIO-OI-M 


*  See  Securities  Exchange  Act  Rel.  Nos.  22913 
(February  14. 1986).  51  FR  6645;  and  22662 
(November  26.  1985).  50  FR  49643. 

•  See  Secunties  Exchange  Act  Rel.  No.  24819 
(August  19.  1987).  52  FR  32229. 

"■  See.  eg..  Securities  Exchange  Act  Rel.  Nos. 
16900  (June  17. 1980).  45  FR  41920:  22940  (Februsry 
24.  1986),  51  FR  7169. 
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IRel.  No.  IC-15971;  812-6818] 

Applicatton;  Compagnie  Rnanciere  de 
Suez 

S.ptfniher  10.  1987. 

agency:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

APPLICANT:  Campagnie  Financiere  de 

Suez. 

Relevant  1940  Act  Sections: 
Exemption  requested  under  Section  6(c) 
from  the  provisions  of  the  1940  Act. 

Summary  of  Application:  Apphcant 
sef-'ks  an  order  permitting  it  to  issue  and 
sell  in  the  United  States  its  debt  or 
equity  securities,  either  directly  or  in  the 
form  of  American  Depository  Shares, 
evidenced  by  American  Depository 
Receipts. 

Filing  Date:  The  application  was  filed 
on  August  7, 1987  and  amended  on 
September  10, 1987. 

Hearing  or  Notification  of  Hearing:  If 
r:ij  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
nii'.y  request  a  hearing  on  this 
iipplication,  or  ask  to  be  notified  if  a 
he.iring  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m..  on 
September  30.  1987.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit  or, 
attorneys,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
ADDRESSES:  Secretary.  SEC.  450  5th 
Street,  NW.,  Washington.  DC  20549. 
•Applicant,  c/o  Michael  Gruson,  Esq.  or 
Jonathan  Weld,  Elsq.,  Shearman  and 
Sterling,  153  East  53rd  Street,  New  York. 
New  York  10022. 
FOR  FURTHER  INFORMATION  CONTACT: 

Sherry  A.  Hutchins.  Staff  Attorney  (202) 
272-3026.  or  Brion  R.  Thompson,  Special 
Counsel  (202)  272-3016  (Division  of 
Investment  Management). 
SUPPLEMENTARY  INFORMATION: 
Fi.'ilovving  is  a  summary  of  the 
tipplication;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  who  can  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)  258-4300). 

.Applicant's  Representation-) 

1.  Applicant  is  the  holding  company  of 
the  Suez  group  (the  "Suez  Group '),  a 
leading  French  banking  organization 


which  ranks  by  total  assets  among  the 
l.irgest  banking  and  financial 
organizations  in  the  world.  Through  its 
principal  operating  subsidiary,  Banque 
Idosuez  (the  "Subsidiary"),  and  other 
banking  subsidiaries,  the  Suez  Group 
offers  a  full  range  of  general  commercial 
banking  services  to  large  corporate 
clients  and  individual  customers.  In 
addition  to  its  commercial  banking 
activities,  the  Suez  Group  provides  a 
wide  range  of  banking  services 
throughout  France  and  internationally, 
including  corporate  finance  advice  and 
advice  on  mergers  and  acquisitions, 
portfolio  administration  and  custodial 
services  and.  outside  the  United  States, 
underwriting  of  securities  issues.  The 
Subsidiary  is  currently  operating  under 
an  SEC  exemptive  order  permitting  it  to 
issue  commercial  paper  notes  and  other 
debt  securities  in  the  United  States 
(Investment  Company  Act  Rel.  No, 
13517,  Sept.  20,  1983). 

2.  At  December  31. 1986.  Applicant 
had  consolidated  total  assets  of  $51.6 
billion.  Consolidated  customer  deposits 
Bnd  loans  each  amounted  to  $14.9 
billion.  Estimated  consolidated  net 
worth  (excluding  good  will)  at  December 
31, 1986  was  $2.6  billion  and 

c  onsolidated  net  income  for  1986  was 
S372  million.' 

In  addition  to  the  Subsidiary,  the  Suez 
Group  includes  a  number  of  financial 
and  other  companies,  within  and  outside 
of  France. 

3.  The  French  government,  which 
presently  owns  all  the  shares  of  the 
Applicant,  is  planning  to  sell  the  shares 
pursuant  to  its  privatization  program. 
The  privatization  of  the  Applicant  is 
tentatively  scheduled  for  the  beginning 
of  October. 

4.  Applicant  and  its  banking 
subsidiaries  are  subject  to  extensive 
government  regulations  in  France  under 
a  structure  that  is  generally  comparable 
to  regulation  applicable  to  banks  and 
bank  holding  companies  in  the  United 
States.  Rules  and  regulations  governing 
the  operation  of  french  banks  and  other 
credit  institutions  range  from  licensing 
requirements  and  restrictions  on  the 
scope  of  non-banking  activities  to  detail 
balance  sheet  ratios  and  regular 
reporting  and  reserve  requirements. 

5.  Applicant  has  a  substantial  banking 
presence  in  the  United  States  through 
the  .New  York  and  Chicago  branches  of 
the  Subsidiary  and  the  offices  and 
agencies  of  the  Subsidiary  in  other 


'  Amounts  slated  In  United  States  dollars  ($)  have 
Leen  converted  form  French  Francs  (FF)  at  the  rate 
of  exchange  of  $1  =  6.4555  FF.  the  medium  of  the 
buy  and  sell  rate*  for  the  United  Slates  dollar  on  the 
Paris  Slock  ExchanRe  on  December  31. 1986.  On 
Aujiust  4. 1987  the  rate  of  exchange  was  $1  =  6.2445 


states.  The  New  York  and  Chicago 
branches  of  the  Subsidiai^  are 
principally  engaged  in  wholesale 
commercial  lending.  The  United  States 
branches  operate  under  licenses  from 
the  Superintendent  of  Banks  of  the  State 
of  New  York  and  Illinois  and  are  subject 
to  State  supervision  and  regulation 
substantially  equivalent  to  those 
applicable  to  banks  organized  under  the 
banking  laws  of  New  York  and  Illinois. 
The  other  United  States  offices  and 
agencies  of  the  Subsidiary  are  subject  to 
extensive  regulation  under  state  laws 
comparable  to  the  regularoty 
requirements  of  the  States  of  New  Y'ork 
and  Illinois, 

6.  In  addition,  Applicant  is  subject  to 
federal  reporting  requirements  under  the 
Bank  Holding  Company  Act  of  1956,  and 
the  United  States  branches,  offices  and 
agencies  of  the  Subsidiary  are  subject  to 
reporting  and  examination  requirements 
under  the  International  Banking  Act  of 
1978.  which  are  similar  to  those  imposed 
on  domestic  banks  that  are  members  of 
the  Federal  Reserve  System. 

7.  Applicant  wishes  to  be  able  to  have 
access  to  the  United  States  capital 
markets  through  private  placements  or 
public  offerings  of  its  debt,  and  its 
equity  securities,  either  directly  or  in  the 
form  of  American  Depositary  Shares 
represented  by  American  Depositary 
Receipts.  With  respect  to  public 
offerings  of  its  debt  and  equity 
securities,  and  Applicant  would  register 
such  securities  under  the  Securities  Act 
of  1933  (the  "1933  Act")  and  would 
become  subject  to  and  would  comply 
with  the  reporting  requirements 
applicable  to  foreign  issuers  under  the 
Securities  Exchange  Act  of  1934. 
Although  the  Applicant  would  offer  its 
debt  or  equity  securities  to  the  general 
public,  it  has  been  advised  by  its 
investment  banks  that  the  market  for 
such  securities  would  be  largely 
institutional  investors. 

8.  Applicant  would  ensure  that  any 
future  placement,  including  the  private 
placement  to  be  made  in  connection 
with  the  privatization  described  above, 
of  its  debt  or  equity  securities  in  the 
United  States  under  circumstances  not 
requiring  registration  under  the  1933  Act 
would  meet  the  prevailing  standards  for 
exemption  from  registration.  Applicant 
would  not  effect  any  such  private 
placement  without  obtaining  an  opinion 
of  Under  States  counsel  that  the 
placement  would  be  exempt  from  the 
registration  requirements  of  the  1933 
Act. 

Applicant's  Legal  Analysis 

1.  The  requested  order  is  necessary  or 
appropriate  in  the  public  interest.  By 
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providing  the  Applicant  with  the 
opportunity  to  have  greater  access  to  the 
United  States  capital  markets,  approval 
of  the  application  would  advance  the 
policies  underlying  the  International 
Banking  Act  of  1978,  which  include 
placing  United  States  banks  and  foreign 
banks  on  a  basis  of  competitive  equality 
in  their  United  States  transactions. 
Approval  would  also  make  a  foreign 
issuer's  debt  or  equity  securities 
available  to  the  general  investing  public, 
as  well  as  to  institutional  and 
sophisticated  investors,  subject  to  the 
protections  of  the  United  States 
securities  laws. 

2.  The  requested  order  is  consistent 
with  the  protection  of  investors. 
Applicant  is  subject  to  a  comprehensive 
scheme  of  regulation  both  in  France  and 
the  United  States.  Imposition  of  a 
second  scheme  of  regulation  would 
impose  superfluous  inhibitions  and 
expense  without  contributing  to  the 
protection  of  investors.  The  requested 
order  is  consistent  with  the  purposes  of 
the  1040  Act  because  regulation  of 
institutions  similar  to  the  Applicant  was 
not  withm  the  intent  of  the  1040  Act. 

Applicant's  Conditions 

Applicant  agrees  to  the  following 

undertakings: 

1.  In  connection  with  the  private 
placements  and  registered  offerings  of 
Applicant's  debt  and  equity  securities, 
the  disclosure  contained  in  the 
prespectus  or  private  placement 
memorandum  would  be  at  least  as 
comprehensive  as  that  customarily 
provided  with  respect  to  foreign  issuers 
making  those  type  of  offerings  in  the 
United  States.  Any  prospectus  or 
memorandum  relating  to  an  offering 
would  contain  a  description  of 
Applicant.  It  would  also  contain  the 
Applicant's  most  recently  published 
financial  statements  audited  by  a  firm  of 
independent  public  accountants  of 
recognized  international  standing  and 
would  disclose  any  material  differences 
between  the  accounting  principles 
applied  in  the  preparation  of  such 
financial  statements  and  United  States 
generally  accepted  accounting  principles 
applicable  to  United  States  banks.  Such 
financial  statements  would  be  updated 
to  reflect  material  changes  in  the 
financial  condition  of  Applicant 

2.  Applicant  agrees  that  all  issues  of 
its  debt  securities  in  the  United  States 
shall  have  received  prior  to  issuance 
one  of  the  three  highest  investment 
grades  from  at  least  one  nationally 
recognized  statistical  rating  organization 
and  that  Applicant's  United  States 
counsel  shall  have  certified  that  such 
rating  has  been  received,  provided, 
however,  that  no  such  rating  need  to 


obtained  with  respect  to  any  such  issue 
if.  in  the  opinion  of  Applicant's  United 
States  counsel  an  exemption  from 
registration  is  available  under  Section  4 
of  the  1933  Act. 

3.  Applicant  undertakes  that  in  the 
event  of  an  offering  in  the  United  States 
of  debt  securities  denominated  in  a 
currency  other  than  United  States 
dollars,  Applicant  will  set  forth  in  the 
prospectus  or  memorandum  relating  to 
such  offering  (i)  the  rate  of  exchange 
between  the  currency  in  which  the 
securities  are  denominated  and  United 
States  dollars  as  of  a  recent  date  and  (ii) 
appropriate  disclosure  of  the  risks  to 
investors  regarding  the  potential  for 
exchange  rate  fluctuations. 

4.  Applicant  undertakes  to  submit 
expressly  to  the  jurisdiction  of  the 
federal  and  New  York  courts  in  the  City 
of  New  York  for  the  purpose  of  any  suit, 
action  or  proceeding  arising  out  of  any 
offering  conducted  in  reliance  upon  the 
order  of  the  SEC  requested  hereby  or  in 
connection  with  the  debt  or  equity 
securities  distributed  thereby.  Applicant 
further  undertakes  that  in  connection 
with  any  such  offering  of  debt  or  equity 
securities  it  would  appoint  an  agency  in 
the  City  of  New  York  to  accept  ser\ice 
of  process.  Such  submission  to 
jurisdiction  and  appointment  of  an  agent 
for  ser\'ice  of  process  would  be 
irrevocable  for  as  long  as  any  of  the 
Applicant's  debt  or  equity  securities 
issued  in  reliance  upon  the  order  of  the 
SEC  requested  hereby  remained 
outstanding  in  the  United  States.  Such 
submission  of  jurisdiction  and 
appointment  of  agency  for  ser\ice  of 
process  would  not  affect  the  right  of  any 
holder  of  such  debt  or  equity  securities 
to  bring  suit  in  any  court  having 
jurisdiction  over  the  Applicant  by  virtue 
of  the  offer  and  sale  of  the  securities  or 
otherwise.  The  agent  for  service  of 
process  would  not  be  a  trustee  for  the 
holders  of  securities  or  have  any 
responsibilities  or  duties  to  act  for  such 
holders. 

5.  Applicant  has  a  substantial  banking 
presence  in  the  United  States  through 
the  New  York  and  Chicago  branches  of 
the  Subsidiary,  and  the  Subsidiary's 
offices  and  agencies  in  other  states. 
Applicant  represents  that  it  has  no 
present  intention  to  curtail  its  banking 
operations  in  the  United  States  so  as  to 
cease  to  be  regulated  as  a  bank  in  the 
United  States.  If,  however,  such 
operations  are  curtailed  in  the  future 
with  the  result  that  the  Applicant  is  no 
longer  regulated  as  a  bank  in  the  United 
States,  the  Applicant  agrees  that  it  will 
continue  to  comply  with  the 
undertakings  concerning  the  Applicant's 
submission  to  jurisdiction  and 
appointment  of  an  agent  for  service  of 


process,  as  set  forlh  above,  until  such 
time  as  there  shall  be  no  holder  in  the 
United  States  of  the  Applicant's  debt  or 
equity  securities  issued  in  reliance  upon 
any  order  made  pursuant  to  the 
application. 

6.  Applicant  would  issue  debt  or 
equity  securities  in  the  United  States 
only  so  long  as  the  Applicant  is 
supervised  and  examined  by  French 
governmental  authorities  having  the 
power  of  supervision  over  financial 
institutions  in  France  and,  in  respect  of 
its  United  States  banking  operations,  by 
state  or  federal  authorities  in  the  United 
States  having  the  power  of  super\ision 
over  banks  and  bank  holding  companies 
in  the  United  States.  Applicant 
represents  that  it  has  no  present 
intention  to  curtail  its  banking 
operations  in  France  so  as  to  cease  to  be 
subject  to  banking  regulation  in  France. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  pursuant  to  delegated 
authority. 
lonathan  G.  Katz, 
Secretary. 
[FR  Doc.  87-21372  Filed  &-15-87;  8:45  am] 
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[Release  No.  IC-15969;  File  No.  812-6758] 

Application;  Valley  Opportunities 
incorporated 

September  9. 1987. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
action:  Notice  of  application  for  an 
order  under  the  Investment  Company 
Act  of  1940  (the  "1940  Act"). 

Applicant:  'Valley  Opportunities 
Incorporated  ("Applicant"). 

Relevant  1940  Act  Sections:  Order 
requested  under  section  3(bj(2),  or, 
alternatively,  under  section  6(c) 
exempting  the  Applicant  from  all 
provisions  of  the  1940  Act. 

Summary  of  Application:  Applicant 
seeks  an  order  declaring  it  to  be 
primarily  engaged  in  a  business  other 
than  that  of  investing,  reinvesting, 
owning,  holding  or  trading  in  securities 
investment  company  or.  alternatively, 
granting  it  an  exemption  from  all 
provisions  of  the  1940  Act  and  the  rules 
and  regulations  thereunder. 

Filing  Date:  The  Application  was  filed 
on  June  12, 1986.  and  amended  on 
September  3. 1987. 

Hearing  or. Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  Application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
Application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  request  must  be 
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rt'ceived  by  the  SEC  by  5:30  p.m..  on 
October  Z  1987.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
request,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  the 
request  to  the  Secretary  of  the  SEC, 
along  with  proof  of  service  by  affidavit, 
or,  for  lawyers,  by  certificate.  Request 
notification  of  the  date  of  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
ADDRESS:  Secetary.  SEC.  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Valley  Opportunities  Incorporated.  120 
South  Front  Street,  Mankato,  Minnesota 
55601. 

FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  R.  Hilliard,  Special  Counsel  (202) 
272-3030,  of  the  Division  of  Investment 
Management  (Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATKM*: 
Following  is  a  summary  of  the 
Application.  The  complete  Application 
i.s  available  for  a  fee  from  either  the 
SEC's  public  reference  branch  in  person, 
or  the  SEC's  commercial  copier  (800}- 
231-3282  (in  Ma.-\land,  (301)-25&-1300). 

Applicant's  Representations 

1.  Applicant  is  a  newly  organized 
development  stage  company  formed  to 
encourage  commercial  and  industrial 
development  in  the  Mankato-North 
Mankato  area  of  southern  Minnesota. 
Applicant's  common  stock  has  initially 
been  distributed  in  an  offering  made 
pursuant  to  Rule  506  of  Regulation  D 
under  section  4(2)  of  the  Securities  Act 
of  1933  (the  "1933  Act").  Approximately 
$626,000  was  raised  from  26  investors  in 
this  offering,  all  of  which  are  businesses 
located  in  the  Mankato-North  Mankato 
area.  All  of  the  investors  represented  in 
their  subscription  documents  that  they 
acquired  the  shares  for  purposes  of 
investment  and  not  for  resale.  The 
common  shares  of  the  Company  are  also 
subject  to  substantial  restrictions  on 
transfer,  and  bear  a  restrictive  legend  to 
that  effect.  No  public  active  trading 
market  is  expected  ever  to  develop  for 
such  common  shares. 

2.  Applicant  has  been  advised  by 
counsel,  and  in  turn  has  advised  its 
investors,  that  it  is  not  an  "investment 
company"  for  purposes  of  the  1940  Act 
by  virtue  of  the  provisions  of  section 
3(c)(1)  of  the  1940  Act,  since  Applicant  is 
not  making  and  does  not  currently 
propose  to  make  a  public  offering  of  its 
securities  and  since  its  outstanding 
securities  are  held  by  less  than  100 
persons.  Applicant  now  contemplates 
raising  up  to  an  additional  $400,000- 
$600,000  from  a  large  group  of  investors, 
however,  which  is  likely  to  raise  the 
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total  number  of  Applicant's  security 
holders  to  over  100.  pursuant  to 
Regulation  A  or  section  3(a)(ll)  under 
the  Securities  Act  of  1933.  as  amended. 
Because  of  this,  Applicant  hereby 
requests  an  order  pursuant  to  section 
3(b)(2)  of  the  1940  Act,  declaring  that 
Applicant  is  directly  and  "primarily 
engaged  in  a  business  or  businesses 
other  than  that  of  investing,  reinvesting, 
owning,  holding  or  trading  securities",  or 
pursuant  to  section  6(c)  of  the  1940  Act, 
exempting  Applicant  from  all  provisions 
of  the  1940  Act. 

3.  Applicant's  Articles  of 
Incorporation  require  the  investment  of 
75%  of  its  stockholders'  equity,  up  to 
$750,000,  in  securities  issued  or 
guaranteed  by,  or  backed  with  the  full 
f.iith  and  credit  of,  the  United  States 
government  or  any  state  or  local 
government  unit,  or  in  certificates  of 
deposit  of.  or  accounts  in  any  bank  or 
savings  and  loan  institution,  provided 
that  the  full  amounts  of  such 
investments  are  insured  by  the  FDIC  or 
the  FSLIC  (hereinafter  the  "permitted 
investments").  Applicant  may  use  the 
remaining  25%  of  the  stockholders' 
equity  and  the  income  from  such 
permitted  investments  in  furtherance  of 
tlie  primary  purpose  of  Applicant,  which 
is  to  foster  commercial  and  economic 
development  in  the  Mankato-North 
Mankato  area.  Applicant's  activities  are 
focused  on  attracting  new  businesses  to 
the  area  through,  for  example, 
advertisements  in  trade  journals,  direct 
mailings,  surveys  of  local  businesses, 
referrals  from  local  chambers  of 
commerce  and  various  state  agencies 
and  other  suitable  activities.  Applicant 
also  provides  a  wide  range  of  ser\'ices 
as  an  accommodation  to  new  businesses 
in  its  locale. 

Applicant's  Legal  Conclusions 

1.  Applicant  concedes  that  it  may  fall 
within  the  definition  of  an  investment 
company  under  section  3(a)(3)  of  the 
1940  Act  because  the  value  of  its 
permitted  investments  most  likely  will 
t  xceed  40%  of  the  value  of  Applicant's 
total  assets.  Moreover,  although 
Applicant  is  primarily  engaged  in  the 
business  of  promoting  commercial  and 
industrial  development  in  a  narrowly 
defined  geographic  area,  it  is  possible 
that,  due  to  the  requirement  that  75%  of 
its  stockholders'  equity  be  invested  in 
the  permitted  investments.  Applicant 
could  be  deemed  to  be  primarily 
engaged  in  the  business  of  investing  in 
securities,  and  therefore  could  fall 
within  the  definition  of  an  "investment 
company"  under  section  3(a)(1)  of  the 
1940  Act.  Applicant  contends,  however, 
that  the  requested  order  is  appropriate 
in  the  public  interest  and  consistent 


with  the  protection  of  investors  and  the 
purposes  and  the  policies  of  the  1940 
Act. 

2.  In  support  of  its  assertion. 
Applicant  states  that  its  board  of 
directors  has  adopted  a  resolution 
requiring  that  no  more  than  40%  of  its 
investments  may  be  made  in  securities 
which  do  not  meet  the  definition  of 
"government  securities"  as  set  forth  in 
section  2(a)(16)  of  the  1940  Act. 
Moreover,  Applicant  asserts  that 
although  it  is  intended  that  applicant 
will  be  self-sustaining  and  eventually 
profitable,  all  investors  have  been 
advised  that  the  primary  purpose  of 
applicant  is  the  promotion  of 
commercial  and  industrial  development, 
and  not  the  maximization  of  return  on 
its  shareholders'  equity  investments. 
Applicants  Articles  of  Incorporation 
require  a  vote  of  two-thirds  of  the 
shareholders  in  order  to  change  the 
requirement  that  75%  of  its  funds  be 
invested  in  "permitted  investments". 
This  arrangement  leaves  the  day-to-day 
operations  of  Applicant  to  its  staff  and 
to  the  volunteers  serving  the  Applicant's 
board  of  directors,  and  reserves  the 
decisions  with  respect  to  large 
investments  or  changes  in  its  capital 
fund  to  its  shareholders. 

3.  Applicant  asserts  that  its  primary 
business  and  the  business  of  its 
predecessor  (Valley  Industrial 
Development  Company  ("VIDC"),  a  not- 
for-profit  corporation  which  carried  out 
development  activities  in  the  Mankato- 
North  Mankato  prior  to  Applicant's 
formation)  has  always  been  and  will 
continue  to  be  the  promotion  of 
economic  and  commercial  development, 
rather  than  investment  in  securities. 
Applicant's  and  VIDC's  recent  activities 
are  examples  of  such  primary  purpose. 
Second,  although  Applicant's  offering 
materials  warned  of  the  applicability  of 
the  1940  Act,  its  promoters,  in  their 
business  plan,  and  Applicant's  offering 
materials  clearly  identified  its  primary 
business  as  that  of  promoting 
commercial  and  economic  development. 
Moreover,  the  marketing  efforts  of 
Applicant's  many  volunteers  have 
focused  almost  exclusively  on  the 
economic  and  commercial  development 
aspects  of  Applicant. 

4,  Applicant's  present  behavior  is 
consistent  with  its  primary  purpose  of 
promoting  development,  as  evidenced 
by  its  activities  to  date,  and 
management's  almost  single-minded 
attention  to  development  activities,  as 
opposed  to  investment  activities. 
Management  of  Applicant  and  VIDC 
spend  no  more  than  1%  of  their  time  in 
managing  the  capital  fund.  An 
investment  committee  consisting  of  four 
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bankers  from  the  community  makes  the 
decisions  with  respect  to  Applicant's 
capital  fund,  but  only  one  brief  meeting 
of  the  committee  has  been  held,  to  date. 
Another  meeting  of  the  committee  is 
scheduled  in  the  next  few  weeks  but  in 
view  of  the  selfimposed  limits  on  the  use 
of  Applicant's  capital  fund,  the  meeting 
is  anticipated  to  last  only  about  half  an 
hour.  Applicant  currently  has 
approximately  75%  of  its  capital  fund 
(approximately  470.000  of  the  total  of 
$600,000  approximately)  invested  in 
United  States  Treasury  obligations.  The 
decision  to  restrict  the  capital  fund  to 
such  conservative  investments  was 
intended  to  ensure  a  high  degree  of 
safety  in  preserving  Applicants  capital 
with  a  minimum  of  investment 
management,  as  opposed  to  increasing 
the  capital  fund  through  aggressive 
investment  management.  Accordingly, 
Applicant's  investment  committee 
spends  very  litle  time  in  managing  the 
capital  fund,  which  distir>guishes  ii  from 
virtually  all  investment  companies. 

5.  Although  Applicant's  sole  source  of 
"income"  is  the  income  from  its  capital 
fund,  the  real  source  of  ite  income  is  the 
proceeds  raised  froHi  local  businesses 
who  are  investing  in  the  economic  and 
commercial  development  of  their 
community  and  not  in  the  hope  that  they 
would  get  a  favorable  return  on  their 
money.  The  proceeds  from  Valley's 
capital  fund  are  not  likely  to  cover 
expenses,  but  in  the  event  that  they  do, 
that  will  be  the  only  true  income  from 
the  operations.  And  although 
Applicant's  offering  materials  clearly 
identify  the  goal  of  making  Applicant  a 
profitable  operation,  were  it  not  for  the 
thousands  of  hours  of  free  time  devoted 
by  its  promoters,  a  large  portion  of  the 
offering  proceeds  would  have  been 
consumed  by  now. 

Applicant's  Conditions 

If  the  requested  order  is  granted,  the 
Applicant  agrees  to  the  following 
conditions: 

1.  Applicant  will  not  engage  in  the 
trading  of  securities  for  sbort-term 
speculative  purposes. 

2.  Applicant  will  be  subject  to  all 
administrative,  procedural  and 
jurisdictional  provisions  of  the  1940  Act 
and  sections  9, 17(a)-(e),  31,  36(a)  and  37 
of  the  rules  promulgated  thereunder,  as 
well  as  all  sections  of  the  1940  Act  and 
the  rules  promulgated  thereunder 
necessary  to  implement  and  enforce  the 
above  sections  of  the  1940  Act,  as  if  it 
were  a  registered  investment  company. 

3.  Regarding  any  future  offerings  of  its 
securities.  Applicant  will  (a)  not  make 
such  offerings  unless  they  are  only  to 
promote  the  industrial  and  commercial 
development  in  the  area  consistent  with 


its  Articles  of  Incorporation:  (b)  make 
such  offerings  only  to  residents  of  or 
businesses  having  a  substantial 
presence  in  the  Area:  (c)  require 
purchasers  to  represent  that  (i)  they  are 
purchasing  for  investment  and  not  with 
a  view  to  resale,  (ii)  with  respect  to  any 
person  purchasing  in  excess  of  SlO.OOo" 
of  the  securities  being  offered,  the 
amount  purchased  does  not  exceed  20% 
of  such  purchaser's  net  worth  and  (lii) 
they  have  such  knowledge  and 
experience  in  financial  and  business 
matters  that  they  are  capable  of 
evaluating  the  merits  and  risks  of  the 
prospective  investment:  (d)  require 
purchasers  to  enter  into  a  shareholders' 
agreement  whereby  the  Issuer  and  the 
Shareholders  will  have  the  right  to 
purchase  a  selling  Shareholder's 
securities  for  the  same  price  initially 
paid  by  such  selling  shareholder  to 
Issuer  for  the  Shares  to  be  sold;  and  (e) 
provide  disclosure  to  investors  prior  to 
purchase  of  the  conditions  imposed  by 
this  Condition  (3)  and  the  restnction  on 
the  payment  of  dividends  imposed  by 
Condition  (4): 

4.  Dividends  will  not  be  paid  to 
Applicant's  shareholders  without 
Applicant  either  registering  under  the 
1940  Act  or  obtaining  the  prior  approval 
of  the  SEC; 

5.  Applicant  will  hold  regular 
meetings  of  its  shareholders  for  the 
purpose  of  electing  directors  and 
transacting  whatever  other  business 
may  come  before  the  meeting; 

6.  Applicant  will  submit  for 
shareholder  ratification  or  approval  at 
each  annual  shareholders'  meeting  the 
appointment  of  an  independent  certified 
public  accountant  engaged  by 
Applicant; 

7.  Applicant  will  make  available  to 
shareholders  its  annual  audited 
financial  statements:  and 

8.  Applicant  will  not  repurchase  any 
of  its  shares  for  a  purchase  price  greater 
than  it  received  upon  the  original 
issuance  of  such  shares. 

9.  Applicant  will  continue  to  invest  its 
funds  with  a  view  toward  promoting 
industrial  and  commercial  development 
in  the  Mankato-N'orth  Mankato  area, 
and  thus  the  development  of  a 
productive  economic  climate  in  the  area, 
and  not  to  making  profits  through 
investments  in  securities. 

For  the  Commission,  by  the  Division  of 
In\estme';t  Management,  under  delegated 

aulhonty. 

lonathan  G.  Katz, 

Secretary. 

[FR  Doc.  87-21313  Filed  9-15-87;  8:45  am) 

BILLING  COOC  MIO-OI-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Flight  Service  Station  at  Daggett, 
California;  Closing 

Notice  is  hereby  given  that  on  or 
about  September  11. 1987.  the  Flight 
Service  Station  at  Daggett,  California, 
will  be  closed.  Services  to  the  general 
aviation  public  of  Daggett,  formerly 
provided  by  this  office,  will  be  provided 
by  the  Flight  Service  Station  in 
Riverside,  California.  This  information 
will  be  reflected  in  the  reissuance  of  the 
FAA  Organization  Statement. 
(Sec.  313(a).  72  Stat.  752;  49  U.S.C.  1354) 
Arlene  B.  Feldman, 
Acting  Director.  Western-Pacific  Region. 

Issued  in  Lawndaie.  California,  on 
September  2. 1987. 

[FR  Doc.  87-21230  Filed  9-15-87:  8:45  am] 
BILUNG  CODE  4910-13-M 


Federal  Railroad  Administration 

(BS-Ap-Nos.  2684  and  26991 
Metro  North  Commuter  Railroad 

The  Metro  .North  Commuter  Railroad 
has  petitioned  the  Federal  Railroad 
Administration  (P'RA)  seeking  approval 
to  remove  all  automatic  wayside  signals 
and  install  a  traffic  control  system  with 
the  cap  signals  between  milepost  0.7 
and  milepost  6.1  on  the  Harlem  Line,  all 
within  the  City  of  New  York.  New  York. 
These  proceedings  are  identified  as  FRA 
Block  Signal  Application  Nos.  2684  and 
2699. 

After  examining  the  carrier's  proposal 
and  the  available  facts,  the  FRA  has 
determined  that  a  public  hearing  is 
necessary  before  a  final  decision  is 
made  on  these  proposals. 

Accordingly,  a  public  hearing  is 
hereby  set  for  10:00  am.  on  December 
10, 1987,  in  Room  305A  of  the  )acob  K. 
javits  Federal  Building  at  26  Federal 
Plaza  in  New  York.  New  York. 

The  hearing  will  be  an  informal  one, 
and  will  be  conducted  in  accordance 
with  Rule  25  of  the  FRA  Rules  of 
Practice  (49  CFR  211.25),  by  a 
representative  designated  by  the  FRA. 

The  hearing  will  be  a  nonadversar>' 
proceeding  and.  therefore,  there  will  be 
no  cross-examination  of  persons 
presenting  statements.  The  FRA 
representative  will  make  an  opening 
statement  outlining  the  scope  of  the 
hearing.  .After  all  intial  statements  have 
been  completed,  those  persons  who 
wish  to  make  brief  rebuttal  statements 
will  be  given  the  opportunity  to  do  so  in 
the  same  order  in  which  they  made  their 
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initial  statements.  Additional 
procedures,  if  necessary  for  the  conduct 
of  the  hearing,  will  be  announced  at  the 

hearing. 

Issued  in  U'dshington,  DC,  on  September 

10.  1987 

|,W.  Walsh, 

A^siH  iu!e  Administrator  for  Safety. 

|KR  Doc  87-21327  Filed  9-15-87;  8:45  am) 

BILLiNG  CODE  49)0-06-M 


[BS-Ap-No. 2705] 

Southern  Pacific  Transportation  Co. 

The  Southern  Pacific  Transportation 
Company  has  petitioned  the  Federal 
Railroad  Administration  (FRA)  seeking 
approval  to  discontinue  the  automatic 
block  signal  system  between  Lyolh. 
California,  and  Fresno,  California,  a 
distance  of  approximately  122  miles. 
This  proceeding  is  identified  as  FRA 
Block  Signal  Application  No.  2705. 

After  examining  the  carrier's  proposal 
and  the  available  facts,  -he  FRA  has 
determined  that  a  public  hearing  is 
necessary  before  a  final  decision  is 
made  on  these  proposals. 

Accordingly,  a  public  hearing  is 
hereby  set  for  10;00  a.m.  on  .November 
10. 1987.  in  Room  210  of  the  U.S.  Post 
Office  Buihdng  at  801  1  Street  in 
Sacramento,  California. 

The  hearing  will  be  un  informal  one. 
and  will  be  conducted  in  accordance 
with  Rule  25  of  the  FRA  Rules  of 
Practice  (49  CP'R  211.25),  by  a 
representative  designated  by  the  FRA. 

The  hearing  will  be  a  nonadversary 
proceeding  and,  therefore,  there  will  be 
no  cross-exam.ination  of  persons 
presenting  statements.  The  FRA 
representative  will  nvike  an  opening 
statement  outlining  the  scope  of  the 
hearing.  After  all  initial  statements  have 
been  completed,  those  persons  who 
wish  to  make  brief  rebuttal  statements 
will  be  given  the  opportunity  to  do  so  in 
the  sam.e  order  in  which  thev  made  their 


initial  statements.  Additional 
procedures,  if  necessary  for  the  conduct 
of  the  hearing,  will  be  announced  at  the 
hearing. 

Issued  in  Washington,  DC,  on  September 
10, 1987. 
I,  W.  Walsh, 

Associate  Administrator  for  Safety. 
[FR  Doc.  87-21328  Filed  9-15-87;  8:45  am) 

BILLING  COOE  4910-06-M 


UNITED  STATES  INFORMATION 
AGENCY 

A  Grants  Program  for  Private  Not-tor- 
Profit  Organizations  In  Support  of 
International  Educational  and  Cultural 
Activities 

The  United  States  Information  Agency 
(USIA)  announces  a  program  of 
selective  assistance  and  limited  grant 
support  to  non-profit  activities  of  United 
States  institutions  and  organizations  in 
the  Private  Sector.  The  program  is 
designed  to  increase  mutual 
understanding  between  the  people  of  the 
U.S.  and  other  countries  and  to 
strengthen  the  ties  which  unite  our 
societies.  The  information  collection 
involved  in  this  solicitation  is  covered 
by  OMB  Clearance  Number  3116-0175, 
entitled  "A  Grants  Program  for  Private, 
Non-Profit  Organizations  in  Support  of 
International  Educational  and  Cultural 
Activities,"  announced  in  the  Federal 
Register  June  3, 1987. 

Private  sector  organizations  interested 
in  working  cooperatively  with  USIA  on 
the  following  concept  are  encouraged  to 
so  indicate: 

The  American  Judiciary  Branch:  A 
Study  Tour  for  Turkish  Justice  Officials. 
The  Office  of  Private  Sector  Programs 
will  assist  in  supporting  a  two-week 
study  tour  to  expose  Turkish  justice 
officials  to  the  Judiciary  Branch  of  the 
U.S.  Government,  This  program  will 
focus  on  the  constitutional  origin  of  the 


judicial  systems  in  both  societies  as  well 
as  American  legal  processes  and  the 
administration  of  justice  in  our 
democracy.  The  program  will  include 
travel  to  Washington,  DC,  and  at  least 
one  slate  capital.  Participants  will 
include  representatives  of  Turkey's 
judicial/legal  system. 

USIA  is  most  interested  in  working 
with  organizations  that  show  promise 
for  innovative  and  cost-effective 
program.Tiing;  and  with  organizations 
that  have  potential  for  obtaining  private- 
sector  funding  in  addition  to  USIA 
support.  Organizations  must  have  the 
substantive  expertise  and  logistical 
capability  needed  to  successfully 
develop  and  conduct  the  above  project 
and  should  also  demonstrate  a  potential 
for  designing  programs  which  will  have 
a  lasting  impact  on  their  participants. 

Interested  organizations  should 
sub.mit  a  request  for  complete 
application  materials — postmarked  no 
later  than  fifteen  days  from  the  date  of 
this  notice — to  the  address  listed  below. 
The  Office  of  Private  Sector  Programs 
will  then  forward  a  set  of  materials 
which  contains  proposal  guidelines. 
Office  of  Private  Sector  Programs, 
Bureau  of  Educational  and  Cultural 
Affairs,  (.\TTN:  Initiative  Programs), 
United  States  Information  Agency,  301 
4th  Street,  SVV.,  Washington,  DC  20547 

Da'ed:  .August  25,1987. 
Robert  Francis  Smith, 

Director.  Office  of  Private  Sector  Programs. 
(FR  Doc.  87-21275  Filed  9-15-87;  8:45  am) 

BILLING  CODE  8230-01-M 


VETERANS  ADMINISTRATION 

Medical  Research  Service  Merit 
Review  Boards;  Meetings 

The  Veterans  Administration  gives 
notice  under  the  Federal  Advisory 
Committee  Act  of  the  meetings  of  the 
following  Federal  Advisory  Comm.ittees. 


Merit  review  board  for 


Neprirology , 

Do , 

Alcotioiism  and  Drug  Dependence. 
Respiration 

Do 

Infectious  Disease 

Do 

Do 

Surgery 

Hematology 

Mental  Healtti  and 

Behavioral  Science „... 

Do 

Gastroenterology 

Do 

NeufobiQiogy 


Date 


Sept.  28,  1987 

Sept.  29,  1987 

Oct.  1,  1987 

Oct.  4,  1987 

Oct.  5,  1987 

Oct.  9,  1987 

Oct.  10,  1987 

Oct.  11,  1987 

Oct.  11,  1987 

Oct.  19,  1987 

Oct.  21,  1987 

Oct.  22,  1987 

Oct  23,  1987 

Oct.  26,  1987 

Oct.  27,  1987 

Oct  26,  1987 


Time 


8  a.m.  to  5  pm. 

do 

8  a.m.  to  5  p  m 

7  p.m.  to  10  p.m.. 

8  a.m.  to  5  p.m 

7  p.m.  to  10  p  m.. 

8  a.m.  to  5  p  m. 
8  a.m.  to  12  p.m 
8  am.  to  6  p  m.. 
8  a.m.  to  5  p.m.. 

do 

do 

do 

do 

do 

do 


Location 


Washington  Plaza.*   i 

Room  119,  VA  Central  Office.^ 
Vista  Hotel. 3 


New  York  Hilton.* 


Pacific  A  '  Hyart  Regency. 
Room  119,  VA  Central  Office. 
Vista  Hotel. 


Vista  Hotel. 
Vista  Hotel. 
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Ment  review  board  for 


Do.. 

Do. 


Cardiovascular  Studies.. 

Do 

Oncology 

Do 

Endocrinology „.. 

Do 

Basic  Sciences 

Do  

Immunology 

Do 


Date 


Time 


Location 


Oc!  2^  1987 
Oct  28.  1S87,,. 
Oct  29,  1987... 
Oct  30.  1987... 
Nov,  2,  1987.... 
Nov  3.  1987.... 
Nov  5,  1987.... 
Nov  6.  1987... 
Nov  9,  1987... 
Nov.  10,  1987. 
Nov,  12.  1987., 
Nov    13.  1987.. 


00 

00 

do 

do 

..  do 

..  do 

..  do 

.  do 

do 

..  do 

am.  to  5  p.m... 

do 


Room  1-0  VA  C-e-'-a'  O^ice 
Room  1  '  9  v  A  Centra!  Office 
Vista  Hote' 

Room  i'a,  V  A  Ce-^'.ra  C*<c6 
Room  1 19.  VA  Centrar  Otfice. 
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'  Washington  Plaza,  10  Thomas  Circle,  Washington,  DC  20005, 

'■'  Veterans  Administration  Central  Otfice,  810  Vermont  Avenue,  NW  Wasnngtc 

=  Vista  International  Hotel.  1400  M  Street  NW,  Washington,  DC  20005 

'  New  York  Hilton  Hotel,  1335  Avenue  of  the  Americas,  New  York,  NY  10019 

•■'  Hyatt  Regency  San  Francisco,  Embarcadero.  San  Francisco.  CA  94 11 1 


::•€  20420. 


These  meetings  will  be  for  the  purpose 
of  evaluating  the  scientific  merit  of 
research  conducted  in  each  specialty  by 
Veterans'  Administration  investigators 
working  in  Veterans  Administration 
Niedica!  Centers  and  clinics. 

The  meetings  will  be  open  to  the 
public  up  to  the  seating  capacity  of  the 
rooms  at  the  start  of  each  m.eeting  to 
discuss  the  general  status  of  the 
program.  All  of  the  Merit  Review  Board 
meetings  will  be  closed  to  the  public 
after  approximately  one-half  hour  from 
the  start,  for  the  review,  discussion  and 
evaluation  of  initial,  and  renewal 
research  projects. 

The  closed  portion  of  the  meeting 
unotves:  discussion,  examination. 


reference  to.  and  ord!  review  of  site 
visits,  staff  and  consultant  ciitiques  of 
research  protocols,  and  similar 
documents.  During  this  portion  of  the 
meeting,  discussion  and 
recommendations  will  deal  with 
qualifications  of  personnel  conducting 
the  studies,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  as  well  as 
research  information,  the  premature 
disclosure  of  which  would  be  likely  to 
significantly  frustrate  implementation  of 
proposed  agency  action  regarding  such 
research  projects.  As  provided  b\ 
subsection  10(dj  of  Pub.  L.  92-453.  as 
amended  by  Pub.  L.  94— i09.  closing 
po'tions  of  these  meetings  is  in 


accordance  With  5  U.S.C.  552icj  (6)  and 
(9)(B).  Because  of  the  limited  seating 
capacity  of  the  rooms,  those  who  plan  to 
attend  should  contact  Dr.  Arlene  E. 
Mitchell.  Chief,  Program  Review 
Division,  Medical  Research  Ser\!ce, 
Veterans  Administration,  Washington, 
DC  (202)  233-5065  at  least  five  days 
prior  to  each  meeting.  Minutes  of  the 
meetings  and  rosters  of  the  members  of 
the  Boards  rr.ay  be  obtained  from  this 
source. 

Dated;  September  10.  1987. 
By  direction  of  the  Administrator. 
Rosa  Maria  Fontanez, 

C\  .7  ~\':ee  '.1r.r.r.,.':nent  Officer. 

[FR  Doc  8'-2]312  Fii.-d  1^15-8"  8  45  d.mj 
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under    the    "Government    rn    the    Sunshine 
Act"    (Pub.    L.   94-409)    5   U  S.C.    552r)(e)(3). 


FEDERAL  COMMUNICATIONS  COMMISSION 

St'ptpmh.T  10,  rW7. 

FCC  To  Hold  Open  Commission 
Meeting,  Thursday,  September  l"^,  198"' 

The  Federal  Comrr.ur.icatioriS 
Corp.rr.ission  wil!  hold  ar.  Open  Meeting 
on  the  subjects  listed  below  on 
Thursday.  September  17,  1987,  which  is 
scheduled  to  commence  at  9:30  a.m..  in 
Room  856,  at  1919  .VI  Street,  .\W., 
Washington,  DC. 

Agenda,  Item  No.,  and  Subject 

General— 1— Title:  Revision  on  Part  15  of  the 
rules  regarding  the  operation  of  radio 
freijuency  devirea  wirhout  an  individual 
ill  ense.  Summary:  The  FCC  will  consider 
the  adoption  of  a  Notice  of  Proposed  Rule 
Making  which  addresses  a  number  of 
I  hangfs  in  the  technical  and  administrative 
provisions  for  operation  of  a  non-licensed 
radio  frequency  device. 

Genera!— 2 — Title:  Amendment  of  Parts  2  and 
22  of  the  Commissions  Rules  to  permit 
liberalization  of  technology  and  auxiliary 
service  offerings  in  the  Domestic  Public 
Cellular  Radio  Telecommunications 
Service,  Summary:  The  Commission  will 
con  =  .Jer  whether  to  adopt  a  Notice  of 
Proposed  Rule  Making  proposing  technical 
and  op^'^atu)n,^l  changes  in  the  cellular 


General— 3 — Title:  Amendment  of  Parts  2  and 
22  of  the  Commission's  Rules  relative  to 
Cellular  Communications  Systems  (Gen. 
Docket  .No.  84-1231);  Amendment  of  Parts 
2. 15  and  90  of  the  Commission's  Rules  and 
Regulations  to  Allocate  Frequencies  in  the 
900  MHz  Reserve  Band  for  private  Land 
Mobile  Use  (Gen.  Docket  84-1233); 
Amendment  of  Parts  2.  22  and  25  of  the 
Commission's  Rules  to  Allocate  Spectrum 
for,  and  to  Establish  other  rules  and 
policies  pertaining  to  the  use  of  radio 
frequencies  in  a  Land  Mobile  Satellite 
Service  for  the  provision  of  Various 
Common  Carrier  Services  (Gen.  Docket  No. 
84-1234).  S'jmmary:  The  Commission  v.\\\ 
consider  a  second  Memorandum  Opinion 
and  Order  addressing  eight  petitions  for 
reconsideration  of  frequency  allocations 
made  in  the  Report  and  Order  in  the  above 
proceedings. 

General — 4 — Title;  Amendment  of  Subpart  H. 
Part  1  of  the  Commission's  Rules  and 
Regulations  concerning  Ex  Parte 
Communications  and  Presentations  in 
Commission  Proceedings.  Summary:  The 
Commission  will  consider  whether  any 
aspects  of  its  new  ex  parte  rules  should  be 
reconsidered. 

Common  Carrier — 1 — Title:  Report  and  Order 
in  CC  Docket  No.  86-309,  Inquiry  into 
Policies  to  be  Followed  in  the 
Authorization  of  Common  Carrier 
Facilities  to  Provide  Telecommunications 
Service  off  of  the  Island  of  Puerto  Rico. 
Summary:  The  Commission  will  consider 
adoption  of  Policies  concerning  the 
authorization  of  common  carrier  facilities 
to  provide  service  off  of  Puerto  Rico. 

Common  Carrier — 2 — Title:  Order  on 
Reconsideration,  CC  Docket  8&-111, 
Separation  of  Costs  of  regulated  telephone 


service  from  costs  of  nonregulated 
activities.  Summary:  The  Commission  will 
consider  petitions  for  .-econsideration  of 
various  aspects  of  its  joint  Cost  Order. 

Mass  Media — 1 — Title:  .Amendment  of  Parts 
1,  63.  and  76  of  the  Com.mission's  Rules  to 
Implement  the  provisions  of  the  Cable 
Communications  Policy  .\c\  of  19fi4  |MM 
Docket  No.  84-1296).  Summary;  The 
Commission  will  consider  a  Memorandum 
Opinion  and  Order  addressing  certain 
amendments  to  its  rules  implementing 
provisions  of  the  Cahle  Communications 
Policy  Act  of  19B4, 

Mass  Media — 2 — Title:  .Amendment  of  Parts 
63,  and  76  of  the  Commission's  Rules  to 
Implement  the  provisions  of  the  Cable 
Communications  Policy  Act  of  1984  [MM 
Docket  84-1296).  Summary:  The 
Commission  will  consider  a  Further  Notice 
of  Proposed  Rule  Making  concerning  its 
rules  implementing  provisions  of  the  Cable 
Communications  Policy  Act  of  1984. 

This  meeting  may  be  continued  the 
following  work  day  to  allow  the 
Commission  to  complete  appropriate 
action. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Sarah  Lawrence,  Office  of 
Congressional  and  Public  Affairs. 
telephone  number  (202)  632-5050, 

Issued:  September  10,  1987. 
Federal  Communications  Commission. 
William  J.  Tricarico, 
Secretary. 
[FR  Doc.  87-21407  Filed  9-11  87;  11:10  am] 
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SECURITIES  AND  EXCHANGE  COMMISSION 

Agency  Meetings 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  September  14,  1987: 

A  closed  meeting  will  be  held  on 
Tuesday,  September  15, 1987,  at  2:30 
p.m.  An  open  meeting  will  be  held  on 
Wednesday,  September  16,  1987,  at  10:00 
a.m.,  in  Room  1C30. 

The  Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  of  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  are  responsible  for 
the  calendared  matters  may  also  be 
present. 

The  Genera]  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  m  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b(c)  (4).  (8),  (9)(A)  and  (10)  and  17 
CFR  200.402(a)  (4),  (8),  (g)(i)  and  (10). 
permit  consideration  of  the  scheduled 
matters  at  a  closed  meeting. 

Commissioner  Cox,  as  duty  officer, 
voted  to  consider  the  items  listed  for  the 
closed  meeting  in  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday, 
September  15,  1987,  at  2:30  p.m.,  will  be: 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Settlement  of  administrati\e  proceedings  of 
an  enforcement  nature. 

Settlem.ent  of  injunctive  actions. 

Institution  of  injunctive  actions. 

Formal  order  of  investigation. 

The  subject  matter  of  the  open 
meetmg  scheduled  for  Wednesday, 
September  16,  1987,  at  10:00  a.m..  "will 
be: 

1,  Consideration  of  v\he!her  to  issue  a 
release  publishing  for  public  comment 
proposed  Rules  13e-2  and  14d-ll  which 
would  prohibit,  subject  to  certain  exceptions. 
purchases,  offers  to  purchase,  arrangements 
or  understandings  to  purchase  or  solicitation 
of  offers  to  sell  which  would  result  in  any 
person  increasing  his  ownership  by  ten 
percent  or  more  of  a  class  of  securities  once  a 
tender  offer  has  formally  commenced  for 
such  class  of  securities  and  until  10  business 
days  after  the  scheduled  expiration  date  of 


the  tender  offer,  unless  such  actions  are 
conducted  pursuant  to  the  tender  offer  rules. 
The  restriction  would  apply  to  the  target 
company,  bidders  and  third  parties  The 
proposed  Rules  would  subject  bidders  to 
similar  requirements,  and  exceptions  thereto, 
from  the  time  a  bidder  commences  a  tender 
offer  by  means  of  public  announcement  until 
either  it  formally  commences  by  other  means 
or  30  business  days  have  expired  since  the 
bidder  has  withdrawn  such  public 
announcement.  For  further  information, 
please  contact  David  A.  Sirignano  at  (202) 
2-2-3097  or  Jonathan  E.  Gottlieb  at  (202) 
2:-2-260-. 

2,  Consideration  of  whether  to  propose 
changes  in  Forms  10-K  and  10-Q  that  would 
require  registrants,  after  reasonable  inquiry, 
to  provide  information  not  filed  in  Form  3  and 
4  reports  required  during  the  reporting  period 
and  identify  any  of  their  directors,  officers,  or 
ten  percent  security  holders  that  have  failed 
to  file  all  of  their  Form  3  and  4  reports 
required  during  the  reporting  period  in  a 
timely  manner.  Copies  of  the  Form  3  and  4 
would  be  required  to  be  sent  to  the  registrant 
to  aid  its  monitoring  of  such  filmes. 

In  addition,  the  Commission  will  consider 
proposing  to  condition  the  safe  harbor  of  Rule 
144  upon  the  seller  having  filed  all  required 
Forms  3  and  4  in  a  timely  manner  during  the 
12  months  preceding  filing  of  Form.  144  and 
any  sales  pu.'-suant  to  the  Rule.  Form  144 
would  be  amended  to  include  a  positive 
representation  concerning  the  seller's 
compliance  with  Section  16(a)  of  the 
Securities  Exchange  Act  of  1934  For  further 
information,  please  contact  Brian  Lane  at 
(202)  272.2589, 

3.  Consideration  of  whether  to  adopt  Rule 
206(41-4  under  the  Investment  Advisers  Act 
of  1940  which  would  codify  an  investment 
adviser's  fiduciary  obligation  to  disclose 
material  financial  and  disciplinary 
information  to  clients.  For  further 
information,  please  contact  Debra  J, 
Kertzman  at  (202)  2-2-210". 

At  times  changes  in  Commission 

priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Nancy 
Morris  at  (202)  272-3085. 
Jonathan  G.  Katz, 
Secretory. 
September  11.  1987. 

(FR  Doc.  8--213ei  Filed  S-n-S",  4:36  pm] 
BILUNG  CODE  MIO-OI-N 

INTERNATIONAL  TRADE  COMMISSION 

TIME  AND  date:  Tuesday,  September  15, 
1987  at  10:00  a.m. 


PLACE:  Room  11 ",  701  E  Street  NW.. 
Washington,  DC  20436. 

STATUS:  Open  to  the  Public. 

MATTERS  TO  BE  CONSIDERED 

1.  Agenda 

2.  Minutes 

3  Ratifications 

4.  Petitions  and  Complaints 

5.  Inv  731-T.V343  (Final)  (Tapered  Roller 

Bearings  and  Parts  Thereof  from 
Japan) — briefing  and  vote. 

6.  Inv.  73l-T.'\-383  (Preliminary)  (Certain 

Bimetallic  Cylinders  from  japan) — 
briefing  and  vote, 

7.  Inv.  701-TA-224  (Final)  (Remand)  (Uve 

Swire  and  Pork  from  Canada)— -briefing 

and  vote. 
8  .Any  items  left  over  from  previous  agenda. 
CONTRACT  PERSON  FOR  MORE 
INFORMATION:  Kenneth  R.  Mason. 
Secretary,  (202)  523-0161. 
Kenneth  R.  Mason. 
Sfcmary. 
September  3,  1987. 

[FR  Doc  8--213-e  Filed  9-11-87;  4:37  pmj 
BILUNG  COO£  70iO-0J-«» 

INTERNATIONAL  TRADE  COMMISSION 
FEDERAL  REGISTER  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  52  FR 

33315 — dated  September  2,  198" 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  THE  MEETING:  10:00  a.m.,  Wednesday, 
September  9,  1987. 

Change  in  time  for  the  meeting:  9:30 
a.m.,  Wednesday,  September  9,  1987. 

In  conformity  with  19  CFR  201.37(b). 
Commissioners  Leibeler.  Bumsdale, 
Eckes.  and  Rohr  determined  that 
Commission  business  required  the 
change  in  time  of  the  meetingg  on 
Septem.ber  9,  1987,  and  affirmed  that  no 
earlier  announcement  of  the  change  in 
time  was  possible,  and  directed  the 
issuance  of  this  notice  at  the  earliest 
practicable  time  Commissioner  Lodwick 
disapproved. 

CONTACT  PERSON  FOR  MORE 
information:  Kenneth  R  Mason, 

Secretary,  (202)  523-0161. 
Kenneth  R.  Mason, 

Secretary: 
September  4  198~ 

[FR  Doc,  8--:i3-9  Filed  <*-n-fl7:  4:37  pm] 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
fOCFRPart  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Final  Rule  To  Determine 
Lepidomeda  vittata  (Little  Colorado 
Spinedace)  To  Be  a  Threatened 
Species  With  Critical  Habitat 

agency:  Fish  and  Wildlife  Service, 
Interior. 

action:  Final  rule. 

summary:  The  Ser\  ice  determines 
Lf'p.iJonu'da  vittata  (Little  Colorado 
spinedace),  a  native  fish  of  Arizona,  to 
lie  a  threatened  species  and  determines 
r.s  critical  habitat  under  the  authority 
contained  in  the  Endani^ered  Species 
Act  (Act)  of  1973.  as  amended.  A  special 
rule  is  proposed  that  would  allow  take 
for  certain  purposes  in  accordance  with 
Arizona  State  laws  and  regulations.  The 
Little  Colorado  spinedace  historically 
occurred  throughout  the  upper  portions 
of  the  Little  Colorado  River  drainage, 
but  is  now  found  only  in  portions  of  East 
Clear,  Chevelon.  Silver,  and  Nutrioso 
Creeks  and  the  Little  Colorado  River  in 
Coconino,  Navajo,  and  Apache 
Counties.  Arizona.  The  decline  of  this 
species  results  from  habitat  alteration 
and  loss  due  to  impoundment,  removal 
of  water  from  the  streams, 
channelization,  grazing,  road  building, 
urban  growth,  and  other  human 
activities.  The  decline  is  also  related  to 
the  introduction  and  spread  of  exotic 
predatory  and  competitive  fish  species. 
and  the  use  of  ichthyotoxins  in  many  of 
its  native  streams.  In  addition,  several 
water  development  projects  have  been 
or  are  being  proposed  for  the  remaining 
habitat  of  the  species.  Remaining  Little 
Colorado  spinedace  habitat  is  found  on 
U.S.  Forest  Service,  Bureau  of  La,^d 
Management,  State  of  Arizona,  and 
privately-owned  lands.  This  rule  will 
implement  Federal  protection  provided 
t'v  the  Act  for  Lepidomeda  vittata. 
date:  The  effective  date  of  this  rule  is 
October  16, 1987. 

ADDRESSES:  The  complete  file  for  this 
rule  IS  available  for  public  inspection 
during  normal  business  hours,  by 
appointment,  at  the  U.S.  Fish  and 
Wildlife  Service  Regional  Office.  ,500 
Cold  Avenue  SVV.,  Room  4000  (P.O.  Box 
1306)  .'Mbuquerque,  New  Mexico  87103. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr  Cerald  Burton.  Endangered  Species 
Biologist.  Endangered  Species  Office, 
U.S.  Fish  and  Wildlife  Service,  Region  2 
(see  ADDRESSES  above)  505/766-3972  or 
FTS  474-3972. 


UM  I 


SUPPLEMENTARY  INFORMATION: 
Background 

The  Little  Colorado  spinedace. 
Lepidomeda  vittata.  was  Tirsl  collected 
west  of  the  100th  meridian  by  members 
of  the  U.S.  Topographical  and 
Geographical  Survey  (Wheeler  1889), 
The  species  was  described  by  E.D,  Cope 
in  1874  from  that  collection.  Cope  listed 
the  type  locality  as  the  "Chiquito 
Colorado."  which  was  later  defined  as 
"the  Little  Colorado  River  somewhere 
between  the  mouth  of  the  Zuni  River 
and  Sierra  Blanca  (White  Mountain)" 
(Miller  and  Hubbs  1960).  This  fish  is  a 
member  of  the  family  Cyprinidae  and  is 
generally  less  than  10  centimeters  (4 
inches)  in  total  length.  The  species  is 
endemic  to  the  upper  portions  of  the 
Little  Colorado  River  and  to  its  north 
flowing,  permanent  tributaries  on  the 
Mogollon  Rim  and  the  northern  slopes  of 
the  White  Mountains  in  eastern 
Arizona.  This  naturally  restricted 
historic  range  has  been  significantly 
reduced  in  the  past  50  years  by  habitat 
destruction,  use  offish  toxicants,  and 
the  introduction  of  exotic  predatory  and 
competitive  fish  species. 

Populations  of  the  Little  Colorado 
spinedace.  like  those  of  many  other 
desert  fishes,  fluctuate  dramatically 
from  year  to  year.  There  are  many 
reasons  for  these  fluctuations,  and 
historically  they  have  probably  reflected 
cyclic  periods  of  drought  and/or 
increasd  rainfall.  However,  in  more 
recent  history  the  impact  of  human 
populations  and  their  increasing 
demand  for  water  has  adversely 
affected  the  normal  fluctuations  of  the 
spinedace  populations.  Various  uses  of 
water  by  man  have  adversely  altered 
spinedace  habitat,  resulting  in 
accentuated  population  lows  and 
reduced  population  highs.  Such 
activities  could  lead  to  the  extirpation  of 
the  Little  Colorado  spinedace  in  areas 
that  normally  would  have  sustained 
populations  of  the  fish  through  drought 
periods.  Such  population  fluctuations 
make  it  difficult  to  delineate  precisely 
the  current  range  of  the  Little  Colorado 
spinedace.  Spinedace  populations  have 
fallen  to  extremely  low  levels  several 
times  within  the  past  25  years.  During 
these  population  lows,  extensive 
collection  efforts  may  fail  to  take 
spinedace  at  locations  that  formerly 
supported  healthy  populations.  These 
same  locations  may  once  again  support 
spinedace  populations  during  good 
water  years.  Little  Colorado  spinedace 
are  presently  known  from  the  following 
locations  (Miller  1961,  Miller  and  Hubbs 
1960,  Minckley  1973,  Minckley  and 
Carufel  1967.  Miller  1963,  Minckley  and 
McCall  1977)!: 


(1 )  East  Clear  Creek  and  its 
Tributaries.  Coconino  County,  Arizona. 
The  spinedace  occupies  approximately 
35  stream  miles  extendingf  upstream 
from  the  confluence  with  Clear  Creek  to 
the  headwaters  near  Potato  Lake.  The 
stream  flows  through  the  Apache- 
Sitgreaves  and  Coconino  .National 
Forests,  with  some  interspersed 
privately-owned  lands.  At  present  the 
only  tributary  known  to  harbor  Little 
Colorado  spinedace  is  Leonard  Canyon 
at  Dines  Tank  (T.13N.,  R.12E..  Sec.28); 
however,  during  periods  of  higher 
population  levels  it  is  likely  that 
spinedace  occupy  the  other  tributaries, 
particularly  near  their  confluence  with 
F!ast  Clear  Creek. 

(2)  Chevelon  Creek.  Navajo  County, 
Arizona.  The  spinedace  occupies 
approximately  8  miles  of  stream  from 
the  confluence  with  the  Little  Colorado 
River,  near  Winslow,  upstream  to  Bell 
Cow  Canyon.  Lands  in  this  area  are 
privately-owned,  with  the  exception  of  a 
small  portion,  which  is  the  Arizona 
Game  and  Fish  Department's  Chevelon 
Creek  Wildlife  Area, 

(3)  Silver  Creek.  Navajo  County, 
Arizona.  The  spinedace  occupies 
approximately  20  stream  miles  of  Silver 
Creek  extending  from  its  confluence 
with  the  Little  Colorado  River  upstream 
to  its  headwaters  near  the  town  of  Silver 
Creek.  The  stream  flows  primarily  on 
privately-owned  lands  with  only  small 
sections  of  stream  flowing  through  State 
and  Bureau  of  Land  .Management  lands. 

(4)  Little  Colorado  River.  Apache 
County,  Arizona.  The  Little  Colorado 
spinedace  is  found  sporadically 
throughout  approximately  40  miles  of 
permanent  stream  in  this  area,  from  the 
town  of  St.  Johns  upstream  to  the 
permanent  headwaters  in  the  White 
Mountains  near  the  town  of  Greer, 
Upstream  from  St.  Johns,  the  river  flows 
through  privately-owned  lands,  then 
through  contiguous  State  lands,  and  the 
through  additional  privately-owned 
lands  around  the  town  of  Springerville. 
The  upper  end  of  the  river  flows  through 
the  Apache-Sitgreeves  National  Forest 
with  only  a  few  privately-owned 
inholdings. 

(5)  Nutrioso  Creek.  Apache  County, 
Arizona.  The  spinedace  occupies 
approximately  12  stream  miles  from  the 
confluence  with  the  Little  Colorado 
River  upstream  to  near  the  town  of 
Nutrioso.  The  stream  flows  through 
privately-owned  lands  around  the  towns 
of  Springerville  and  Nutrioso;  however, 
approximately  5  miles  of  the  stream 
flows  through  the  Apache-Sitgreaves 
National  Forest,  and  a  small  portion 
flows  through  State-owned  lands. 
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The  Little  Colorado  spinedace 
inhabits  very  small  to  moderate  sized 
Streams  and  is  characteristically  found 
in  pools  with  water  flowing  over  fine 
gravel  and  silt-mud  substrates.  During 
periods  of  drought  spinedace  are 
believed  to  persist  in  springs  and 
intermittent  streambed  pools;  and  during 
flooding  they  tend  to  distribute 
themselves  throughout  the  stream.  The 
spinedace  spawns  primarily  in  early 
summer,  but  continues  at  a  reduced 
level  until  early  fall  [Minckley  1973). 

The  Colorado  spinedace  was  included 
in  the  Service's  "Review  of  Vertebrate 
Wildlife  for  Listing  as  Endangered  or 
Threatened  Species"  published  in  the 
Federal  Register  on  December  30,  1982 
(47  FR  58454-60).  It  was  considered  a 
category  1  species,  indicating  that  the 
Service  had  substantial  biological 
information  to  support  a  proposal  to  list 
as  endangered  or  threatened.  On  April 
12,  1983,  the  Service  received  a  petition 
from  the  Desert  Fishes  Council  to  list  the 
LitUe  Colorado  spinedace.  This  petition 
was  found  to  contain  substantial 
scientific  or  commercial  information, 
and  a  notice  of  finding  was  published  on 
June  14, 1983  (48  FR  27273).  After  a 
review  and  evaluation  of  the  petition's 
merits,  the  Service  found  that  the 
petitioned  action  is  warranted,  and  a 
notice  of  the  finding  that  the  species 
warranted  listing  was  published  in  the 
Federal  Register  on  July  13. 1984  (49  FR 
28583).  A  proposed  rule  to  list 
Lepidomeda  vittata  was  published  on 
May  22,  1965  (50  FR  21095). 

Lepidomeda  vittata  is  listed  by  the 
State  of  Arizona  as  a  threatened 
species.  Group  3  (Arizona  Game  and 
Fish  Commission  1982),  which  are  those 
species  ".  .  .  whose  continued  presence 
in  Arizona  could  be  in  jeopardy  in  the 
foreseeable  future." 

Summary  of  Comments  and 
R  ecommenda  tiorts 

In  the  May  22. 1985.  proposed  rule  (50 
FR  21095)  and  associated  notifications, 
all  interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  the  development 
of  a  final  rule.  Appropriate  State 
agencies,  county  governments.  Federal 
agencies,  scientific  organizations,  and 
other  interested  parties  were  contacted 
and  requested  to  comment.  A 
newspaper  notice  was  published  in  the 
White  Mountain  Independent.  Show 
Low.  Arizona,  on  June  18, 1985,  that 
invited  general  public  comment.  Fifteen 
letters  of  comment  were  received.  No 
public  hearing  was  requested  or  held. 

Comments  in  opposition  to  the  listing 
were  received  from  Phelps  Dodge 
Corporation.  Both  the  U.S.  Forest 
Service  and  the  Arizona  Department  of 


Transportation  support  the  listing  but 
oppose  the  critical  habitat  designation. 
The  Arizona  State  Clearinghouse  had 
no  comments  on  the  proposal.  Letters  in 
support  of  the  listing  and  designation  of 
critical  habitat  were  received  from  The 
Nature  Conservancy,  Arizona  Game  and 
Fish  Department,  the  Desert  Fishes 
Council.  Dr.  R.R.  Miller,  and  Mr.  CO. 
Minckley.  Economic  Data  were  provided 
by  die  U.S.  Bureau  of  Reclamation. 
Federal  Highways  Administration, 
Environmental  Protection  Agency. 
Arizona  Game  and  Fish  Department, 
U.S.  Forest  Service,  and  Arizona 
Department  of  Transportation. 

The  Nature  Conservancy  supported 
both  the  listing  and  designation  of 
critical  habitat  and  recommended  that 
the  watersheds  for  the  stream  segments 
indentified  as  critical  habitat  be 
included  in  that  designation.  The 
Service  feels  that  the  inclusion  of  the 
entire  watershed  in  a  critical  habitat 
designation  for  this  fish  is  not  justified 
biologically.  The  designation  of  critical 
habitat  is  used  for  those  areas  that  are 
crucial  to  the  continued  survival  of  a 
species  and  normally  includes  areas 
occupied  either  permanently  or 
temporarily  by  the  species.  Although  the 
Service  has  authority,  under  section 
3(5)(A)(ii)  of  the  Act.  to  designate  as 
critical  habitat  areas  that  are  not 
occupied  by  the  species,  the  best 
available  scientific  data  do  not 
substantiate  the  entire  watershed,  as 
critical  to  the  survival  of  the  spinedace. 
However,  the  Service  recognizes  the 
importance  of  the  watersheds  in 
maintaining  quality  habitat  for  the 
spinedace,  and  the  Service  believes  that 
any  Federal  activities  in  the  watersheds 
that  would  adversely  affect  the  critical 
habitat,  as  designated  in  the  rivers, 
would  be  subject  to  section  7  of  the 
Endangered  Species  Act.  If  it  should 
later  appear  that  buffer  zones  in  the 
watershed  are  essential  to  the 
conservation  of  the  species  and, 
therefore,  should  be  designated  as 
critical  habitat,  then  the  Service  will 
propose  appropriate  revisions  to  the 
critical  habitat. 

Phelps  Dodge  Corporation  expressed 
opposition  to  the  proposed  rule  for  the 
following  reasons:  (1)  It  would 
jeopardize  the  water  supply  to  its 
Morenci  operations:  (2)  it  may  prevent 
any  significant  future  developments  or 
modifications  of  the  few  streams  that 
exist  in  Arizona  and  on  some  in  New 
Mexico:  and  (3)  it  should  have  been 
preceded  by  an  Environmental  Impact 
Statement  and  a  Regulatory  Impact 
Analysis.  The  Service  response  is  as 
follows:  (1)  Existing  operations  are 
subject  to  the  requirements  of  section 
7{aJ(2)  of  the  Act  if  Federal  agency 


involvement  continues  with  respect  to 
the  project.  Ongoing  projects  subject  to 
the  continuing  exercise  of  Federal 
discretion  must  comply  with  section 
"(a)(2]  at  all  stages  of  project  planning 
and  implementation.  As  noted  in  TVA  v. 
Hill.  437  U.S.  153  (1978),  "it  is  clear 
Congress  foresaw  that  section  7  would. 
on  occasion,  require  agencies  to  alter 
ongoing  projects  in  order  to  fulfull  the 
goals  of  the  Act"  437  U.S.  at  186 
(footnote  omitted).  Critical  habitat 
designation  is  not  expected  to  affect 
existing  operations:  however,  if  Federal 
involvement  is  required  for  these 
operations  to  continue  they  would  be 
subject  to  the  requirements  of  section 
7(a)(2)  of  the  Act.  |2)  Presently, 
approximately  44  miles  of  stream  in 
Arizona,  which  represent  a  very  small 
percentage  of  the  States'  entire  surface 
drainage,  are  being  proposed  for  critical 
habitat  designation.  Critical  habitat 
designation  does  not  prevent  all 
development  or  modification,  but 
prohibits  Federal  actions  that  are  likely 
to  result  in  the  destruction  or  adverse 
modification  of  critical  habitat.  Thus, 
any  activity  funded,  authorized  or 
conducted  by  the  Federal  government 
must  be  planned  to  avoid  the 
destruction  or  adverse  modification  of 
critical  habitat.  (3)  On  October  25, 1983. 
on  the  basis  of  recommendabons  from 
the  Council  on  Environmental  Quality 
and  on  a  decision  by  the  Sixth  Circuit 
Court  of  Appeals,  the  Service  published 
a  notice  in  the  Federal  Register  (48  FR 
49244:  October  25, 1983)  stating  that 
Environmental  Assessments  would  no 
longer  be  prepared  for  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Ad.  It  has  been  the 
Service's  past  experience  that  when 
National  Environmental  Policy  Act 
(N'EPA)  environmental  assessments 
were  prepared  for  section  4(a)  actions, 
ell  resulted  in  a  finding  of  no  significant 
impact.  Statutory  deadlines  for  listing  a 
species  and  declaring  its  cntical  habitat. 
as  well  as  the  statutory  limits  on  the 
Service's  discretion,  make  preparation 
of  an  Environmental  Impact  Statement 
(EIS)  both  impractical  and  unnecessary. 
Preparation  of  an  EIS  would  not  be 
consistent  with  the  purposes  and 
policies  of  either  the  Act  or  N'EPA, 
which  basically  center  on  environmental 
protection.  The  Service  prepares  both  e 
determination  of  effects  and  an 
economic  analysis  document  on  each 
critical  habitat  rule  in  compliance  with 
Elxecutive  Order  12291  and  section 
4(b)(2)  of  the  Act  respectively.  These 
documents  include  an  analysis  of  the 
best  information  available  on  economic 
or  other  impacts  posed  by  the 
designation  of  cntical  habitat  and  an 
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analysis  of  any  alternative  critical 
habitat  boundaries.  When  added  to  the 
administrative  record  generated  through 
the  public  comment  period  of  a 
proposed  rule,  this  economic  analysis 
should  provide,  at  the  very  least,  the 
functional  equivalent  of  NEPA 
documentation,  which  would  satisfy  the 
information-gathering,  analytical,  and 
environmental  protection  goals  of  the 
Act.  In  further  response  to  this  comment, 
the  Service  notes  that  Regulatory  Impact 
Analyses  (RIA)  are  only  required  for 
"major  rules"  as  defined  by  Executive 
Order  12291.  Because  the  Department's 
Determination  of  Effects  for  this  rule 
indicates  that,  after  an  analysis  of 
impacts,  the  critical  habitat  rule  is  not 
major,  no  RIA  is  required. 

The  Arizona  Game  and  Fish 
Department  supported  both  the  listing 
and  the  designation  of  critical  habitat. 
The  Department  did.  however,  question 
the  impact  that  stocking  of  rainbow 
trout  into  portions  of  the  Little  Colorado 
River,  including  extant  spinedace 
habitat,  could  have  upon  the  species. 
The  Department  further  pointed  out  that 
it  has  not  been  demonstrated  that 
rainbow  trout  prey  extensively  on 
spinedace.  Arizona  also  requested  that 
future  use  of  piscicides  not  be  ruled  out 
in  these  waters.  The  Service  responds 
that  stocking  of  "put  and  take"  size 
rainbow  trout  into  habitats  occupied  by 
spinedace  does  not  have  a  direct  impact 
on  the  species  since  rainbow  trout  of 
that  size  are  primarily  insectivorous  and 
most  are  caught  by  anglers  soon  after 
being  stocked.  Competition  for  food  and 
space  may  occur  briefly,  but  principally 
during  the  times  that  spinedace 
metabolism  is  low.  A  far  greater  threat 
to  the  spinedace  comes  from  the  brown 
trout,  which  is  not  only  piscivorous,  but 
is  also  capable  of  successfully 
reproducing  and  establishing  itself  in 
these  streams.  Future  use  of  piscicides 
in  streams  supporting  Little  Colorado 
spinedace  would  be  evaluated  and  if 
long-term  benefits  accrued  to  the 
spinedace  which  outweighed  short-term 
impacts,  use  of  piscicides  would  be 
considered.  If  an  action  of  this  type 
were  to  be  conducted  on  Federal  lands, 
or  was  to  be  done  by  the  State  using 
Federal  funds,  section  7  consultation 
would  be  required. 

The  U.S.  Forest  Service  supported  the 
listing  of  the  spinedace.  but  questioned 
the  need  for  designating  critical  habitat 
for  the  species.  The  Fish  and  Wildlife 
Service  responds  that  the  designation  of 
critical  habitat  for  a  listed  species 
places  a  special  emphasis  upon  those 
areas  and  notifies  Federal  agencies  of 
their  obligation  to  ensure  that  no  action 
they  authorize,  fund,  or  carry  out  is 


likely  to  result  in  the  destruction  or 
adverse  modification  of  critical  habitat. 
The  U.S.  Forest  Service  also  questioned 
the  designation  of  intermittent  reaches 
of  stream  as  critical  habitat.  The  Service 
responds  that  critical  habitat  does  not 
have  to  be  continually  occupied  by  the 
species  but  may  be  used  by  the  species 
during  certain  times  of  the  year.  Thus,  a 
gravel  bar  that  is  dry  during  fall  and 
winter  may  be  used  by  spawning  fish 
during  spring  end  summer.  In 
determining  what  areas  are  critical 
habitat,  consideration  is  given  to  those 
physical  and  biological  features  that  are 
essential  to  the  conservation  of  a  given 
species  and  that  may  require  special 
management  considerations  or 
protection.  Such  requirements  include 
sites  for  breeding,  reproduction  and 
rearing  of  offspring.  Another  question 
raised  by  the  U.S.  Forest  Service 
involved  the  width  of  critical  habitat 
outward  from  the  stream  and  why  only 
the  stream  was  proposed  as  critical 
habitat.  The  Service  responds  that  a 
riparian  buffer  zone  is  sometimes 
included  in  the  critical  habitat  to 
indicate  the  importance  of  the  stream 
bank  ecosystem  to  the  survival  of  the 
species  and  that  actions  along  the 
stream  banks  can  affect  the  continued 
existence  of  the  fish.  Because  of  the 
steep,  canyon-like  banks  of  much  of  the 
spicedace  habitat,  inclusion  of  riparian 
zones  in  the  critical  habitat  was  not 
included.  (Also  see  the  Service  answer 
to  the  Nature  Conservancy.)  The  U.S. 
Forest  Service  also  questioned  why  the 
portion  of  Nutrioso  Creek  that  flows 
through  its  land  was  singled  out  as  critical 
habitat  when  the  spinedace  is  found 
over  a  much  broader  range  in  the  creek. 
The  Service  responds  that  only  a  small 
population  of  spinedace  is  found  outside 
of  the  portion  of  Nutrioso  Creek  not 
fronted  by  U.S.  Forest  Service  land,  and 
that  maximum  protection  for  the  species 
can  be  achieved  by  designating  the  U.S. 
Forest  Service  portion  of  the  stream  as 
critical  habitat.  The  U.S.  Forest  Service 
also  felt  that  time  and  effort  spent 
gathering  economic  information  for 
provision  to  the  Service  could  be  better 
used  on  other  endeavors.  The  Service 
responds  that  the  Act  and  other  laws 
require  the  Service  to  prepare  various 
economic  and  other  impact  analyses  of 
critical  habitat  designations.  The 
Service  attempts  to  acquire  the  best 
available  data  when  conducting  these 
analyses.  The  Service  recognizes  and 
appreciates  the  time  and  effort  spent  by 
the  U.S.  Forest  Service  and  other 
agencies  in  collecting  and  preparing  this 
information. 

The  Arizona  Department  of 
Transportation  requested  that  all  bridge 


crossings  be  excluded  from  designation 
of  critical  habitat.  The  Service  responds 
that  the  Secretary  may  exclude  any  area 
from  critical  habitat  if  he  determines 
that  the  benefits  of  such  exclusion 
outweigh  the  benefits  of  specifying  such 
area  as  part  of  the  critical  habitat, 
unless  he  determines,  based  on  the  best 
scientific  and  commercial  data 
available,  that  the  failure  to  designate 
such  area  as  critical  habitat  will  result 
in  the  extinction  of  the  species 
concerned.  The  Economic  Analysis 
prepared  by  the  Service  did  not  show 
the  economic  benefits  of  exclusion  of 
the  bridge  crossings,  or  any  other  area 
being  considered,  to  outweigh  the 
benefits  of  designating  the  area  as 
critical  habitat.  Furthermore,  use  of 
private,  State,  or  local  funds  for 
activities  which  do  not  require  a  Federal 
permit  is  not  restricted  by  the  critical 
habitat  designation.  The  Service  will 
assist  the  Arizona  Department  of 
Transportation  in  developing  a 
workable  program  which  involves  both 
protection  of  the  spinedace  and 
adequate  and  safe  highway  facilities  for 
the  public. 

Mr.  C.  O.  Minckley  suggested  that 
golden  shiners  were  only  a  problem  in 
the  upper  portion  of  Chevelon  Creek  and 
are  far  removed  from  the  lower  portion 
which  is  being  designated  as  critical 
habitat.  The  Service  has  changed  the 
rule  to  reflect  this  recommendation.  He 
also  suggested  that  the  upper  end  of  the 
Chevelon  Creek  critical  habitat  stop  at 
Bell  Cow  Canyon.  This  recommendation 
was  also  incorporated  into  the  final  rule. 
Lastly,  he  suggested  the  Nutrioso  Creek 
critical  habitat  be  extended  upstream  to 
the  town  of  Nutrioso  and  the  reach  of 
the  Little  Colorado  River  from  Saint 
Johns  to  Lyman  Reservoir  be  included  in 
the  critical  habitat  designation.  The 
Service  responds  that  suggested  stream 
reaches  were  not  included  in  the  original 
proposal  and  have  not  been  thoroughly 
sampled.  Future  efforts  will  include 
sampling  the  suggested  reaches  to 
determine  if  they  contain  those 
constituent  elements  essential  to  the 
conservation  of  the  spinedace  and 
which  may  require  special  management 
considerations  or  protection.  If  the 
suggested  reaches  fit  the  criteria  of 
critical  habitat,  a  proposal  to  revise  the 
critical  habitat  designation  can  be 
published  at  a  later  date. 

The  Federal  Highway  Administration 
(FHA]  noted  that  the  map  for  the 
Nutrioso  Creek  portion  of  cirtical  habitat 
was  in  error.  Work  completed  on  U.S. 
666  in  1982  eliminated  two  of  the  three 
creek  crossings  below  Nelson  Reservoir. 
The  Service  responds  that  the  map  for 
critical  habitat  in  this  final  rule  had 
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been  changed  accordingly.  The  FHA 
also  noted  that  a  future  upgrading 
project  near  the  town  of  Nutrioso  is 
planned;  this  is  upstream  from  the 
critical  habitat  and  no  problems  are 
expected. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  the  Little  Colorado  spinedace 
should  be  classified  as  a  threatened 
species.  Procedures  found  at  section 
4(a)(1)  of  the  Endangered  Species  Act 
(16  U.S.C.  1531  et  seq.)  and  regulations 
(50  FR  Part  424)  promulgated  to 
implement  the  listing  provisions  of  the 
Act  were  followed.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  the  Little  Colorado 
spinedace  [Lepidomeda  vittata)  are  as 
follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  Much  of  the 
historic  habitat  of  the  Little  Colorado 
spinedace  has  been  adversely  modified 
or  destorved  by  human  activities.  One  of 
the  most  detrimental  of  these  has  been 
the  impoundment  of  the  rivers  and 
streams.  The  spinedace  is  a  stream 
dwelling  fish  and  is  unable  to  exist  in 
reservoirs.  There  are  now 
approximately  150  impoundments  in  the 
Little  Colorado  basin,  ranging  in  size 
from  small  stock  tanks  to  reservoirs  of 
up  to  1.400  surface  acres.  Except  for  a 
few  of  the  small  stock  tanks  located  on 
streams,  these  reservoirs  are 
uninhabitable  by  the  spinedace.  In  many 
areas,  these  reservoirs  have  inundated 
and  thus  destroyed  previously  occupied 
spinedace  stream  habitat.  In  addition, 
these  impoundments  have  often  resulted 
in  the  total  or  partial  dewatering  of  long 
downstream  reaches  of  stream,  resulting 
in  the  destruction  of  spinedace  habitat. 
The  presence  of  these  reservoirs  also 
adversely  affects  the  continued 
existence  of  the  spinedace  upstream  and 
downstream  from  the  reservoir  through 
predation  by,  and  competition  with, 
exotic  fish  species. 

Human  uses  including  riparian 
destruction,  urban  growth,  mining, 
timber  and  pulpwood  harvest,  road 
construction,  Hvestock  grazing,  and 
other  watershed  disturbances  have  also 
been  detrimental  to  spinedace  habitat. 
The  precise  effects  of  many  of  these 
uses  on  fish  populations,  particularly 
spinedace,  are  difficult  to  define. 
However,  these  uses  have  resulted  in 
many  changes  to  the  streams  used  by 


the  Little  Colorado  spinedace  such  as 
dewatering,  erosion  and  channel 
downcutting,  chemical  and  organic 
pollution,  alteration  of  flow  regimes, 
alteration  of  stream  temperature,  and 
excessive  siltation.  In  the  1880's,  the 
Little  Colorado  River  above  Grand  Falls 
was  a  perennial  stream  with  extensive 
riparian  areas  of  grasses,  cottonwoods. 
and  willows.  Extensive  swamps  and 
marshy  areas  existed  above  the  town  of 
Winslow  (.Miller  1961).  The  river  now 
has  perennial  flow  only  in  the 
uppermost  of  10  to  15  percent  of  its 
length. 

Future  threats  to  the  remaining  habitat 
of  the  Little  Colorado  spinedace  come 
from  the  same  human  uses  that  have 
resulted  in  past  habitat  alteration  and 
destruction.  There  are  several  proposed 
new  water  projects  for  the  area,  and 
additional  new  projects  continue  to  be 
proposed  as  water  demand  increases. 
Wilkin's  Dam.  at  the  confluence  of  Clear 
and  East  Clear  Creeks,  is  a  proposed 
Bureau  of  Reclamation  project,  a  part  of 
the  larger  Mogoilon  Mesa  project  which 
would  also  include  a  new  dam  on  upper 
Chevelon  Creek.  Wilkin's  Dam  would 
inundate  approximately  8  miles  of 
stream  and  significantly  decrease 
downstream  flows,  while  contributing 
significantly  to  the  problem  of  exotic 
predatory  and  competitive  fishes  in  East 
Clear  Creek  (see  Factors  C  and  E).  This 
project  is  presently  inactive  and  is  not 
expected  to  be  reactivated  in  the  near 
future.  In  1977,  the  Arizona  Public 
Service  Corporation  did  test  dnlling  to 
tap  groundwater  m  the  Chevelon  Creek 
drainage.  This  water  was  to  be  used  for 
their  Cholla  Lake  generating  facility 
near  Holbrook.  Anzona.  however,  the 
quality  of  the  water  found  in  the  test 
drilling  was  too  poor  for  their  needs. 
Additionally,  the  Arizona  Game  and 
Fish  Department  has  identified  nine 
potential  sites  within  existing  spinedace 
range  that  they  are  considering  for 
future  recreational  impoundments. 

Much  of  the  remaining  Little  Colorado 
spinedace  habitat  is  afforded  some 
protection  by  inaccessibility  or  by 
public  ownership  of  the  lands.  The  East 
Clear  Creek  population  is  located  on  the 
Coconino  and  Apache-Sitgreaves 
National  Forests;  portions  of  the  Little 
Colorado  River.  Silver  and  Nutrioso 
Creeks  populations  are  also  located  on 
the  Apache-Sitgreaves  National  Forest. 
and  the  lower  portion  of  Chevelon  Creek 
flows  through  a  rugged  canyon  in 
relatively  roadless  country.  As  the 
human  population  of  the  adjacent  areas 
increases,  and  the  demand  for  water 
and  recreational  access  increases,  those 
spinedace  populations  on  pubhc  or 
presently  inaccessible  lands  will  be 


subjected  to  mounting  pressures  for 
water  projects,  road  construction,  and 
other  development. 

B.  Overutilization  for  commercial. 
recreational,  scientific,  or  educational 
purposes.  There  is  no  evidence  that  the 
Little  Colorado  spinedace  is  overused 
for  any  of  these  purposes. 

C.  Disease  or  predation.  Predation  by 
exotic  piscivorous  fish  has  been  shown 
to  be  a  contributing  factor  in  the  decline 
of  many  native  southwestern  fishes,  and 
has  undoubtedly  been  a  major  factor  in 
the  decline  of  the  Little  Colorado 
spinedace.  The  spinedace  was 
historically  associated  with  few,  if  any, 
fish  predators.  Of  (he  native  fish  species 
of  the  Little  Colorado  River,  only  the 
roundtail  chub  [Gila  robusta]  was  a 
potential  predator  on  spinedace. 
However,  in  the  past  100  years,  several 
exotic  predatory  fish  species  have  been 
introduced  into  Little  Colorado 
spinedace  habitats.  These  species 
include  black  bullhead  (Ictalurus 
melas],  channel  catfish  [Ictalurus 
punctatus).  yellow  bullhead  [Ictalurus 
natalis).  green  sunfish  [Lepomis 
cyanellus],  largemouth  bass 
[Micropterus  salmoides).  and  brown 
trout  [Salmo  trutta).  The  continuing 
adverse  impact  of  these  predators  on  the 
Little  Colorda  spinedace,  and  the 
possibility  of  further  introduction  and 
spread  of  predatory  fish  is  a  significant 
threat  to  the  existence  of  the  spinedace. 
The  construction  of  reservoirs  in  or  near 
spinedace  habitat  exacerbates  the  threat 
of  exotic  fish  introductions  and  the 
spread  of  predatory  fishes.  This  occurs 
because  reservoirs  are  desirable  habitat 
for  many  predatorj'  game  fishes,  many 
of  which  are  purposely  introduced  for 
recreational  purposes.  The  introduction 
of  such  fish  into  these  reservoirs  allows 
and  encourages  their  spread  throughout 
the  range  of  the  Little  Colorado 
spinedace.  Additionally,  parasites 
introduced  with  such  exotic  fish  may 
also  adversely  affect  the  spinedace. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The  State  of 
Arizona  lists  this  species  under  Group  3 
of  the  Threatened  Wildlife  of  Arizona. 
Group  3  includes,  "Species  or 
subspecies  whose  continued  presence  in 
Arizona  could  be  in  jeopardy  in  the 
foreseeable  future"  (Arizona  Game  and 
Fish  Commission  1982).  Under  this 
designation,  taking  of  the  Little 
Colorado  spinedace  is  regulated  and  is 
allowed  only  under  a  collecting  permit 
or  by  licensed  angling.  However,  no 
protection  of  the  habitat  is  included  in 
such  a  designation  and  no  management 
plan  exists  for  this  species. 

E.  Other  natural  or  manmode  factors 
affecting  its  continued  existence.  The 
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introduction  of  exotic  fishes  into  the 
habitat  of  the  Little  Colorado  spinedace 
poses  a  major  threat  to  the  spinedace 
from  competitive  interactions  as  well  as 
from  predation.  In  upper  Chevelon 
Creek,  golden  shiners  were  present  in 
such  large  numbers  in  1965  that  the 
Arizona  Game  and  Fish  Department 
treated  the  stream  with  a  piscicide  (fish 
toxicant)  in  an  unsuccessful  attempt  to 
eradicate  them.  This  treatment  was 
considered  necessary  because  the 
golden  shiner  competes  with  young 
game  fish,  particularly  trout  (Minckley 
1973).  Since  the  Little  Colorado 
spinedace  is  "troutlike  in  its  behavior 
and  habitat  requirements"  (Miller  1963), 
it  is  quite  likely  that  the  golden  shiner  is 
also  a  significant  competitor  with  the 
Little  Colorado  spinedace  (Minckley  and 
Carufel  1967).  The  possibility  of  the 
further  introduction  of  other  competitive 
species,  particularly  the  red  shiner 
[Notropis  lutrensis]  into  spinedace 
habitats  is  an  additional  threat  to  the 
Little  Colorado  spinedace.  The  red 
shiner  has  been  shown  to  displace  the 
spikedace  [Meda  fulgida)  in  portions  of 
the  Gila  River  system  (Minckley  1973). 
These  shiners  are  widespread  in 
Arizona.  The  red  shiner  is  commonly 
used  for  bait,  thus  increasing  the 
probability  of  its  eventual  introduction 
into  Little  Colorado  spinedace  habitat 
also  increases  that  probability  because 
of  the  increased  use  of  bait  in  the  fishery 
which  develops  in  such  reservoirs. 
Other  exotic  fishes,  particularly 
cyprinids  such  as  fathead  minnow  and 
Rio  Grande  killifish,  may  also  be  a 
competitive  threat  to  the  Little  Colorado 
spinedace,  and  it  has  been  found  that 
the  spinedace  is  generally  rare  or  absent 
where  exotic  fish  other  than  trout  are 
present. 

Another  important  factor  in  the 
decline  of  the  Little  Colorado  spinedace 
has  been  the  use  of  piscicides  (fish 
toxicants)  in  the  streams  of  the  Little 
Colorado  River  drainage.  Most  of  the 
major  game  fish  streams  of  the  drainage 
have  been  subjected  to  poisoning,  with 
such  chemicals  as  rotenone  and 
toxaphene,  in  generally  unsuccessful 
attempts  to  rid  these  streams  of  "trash" 
fish  such  as  carp,  suckers,  chubs,  and 
shiners  and  thereby  improve  the  streams 
for  game  fish  (Miller  1963).  The  Little 
Colorado  River  was  treated  from  Lyman 
Reservoir  downstream  for 
approximately  10  miles  in  1951,  and 
Chevelon  Creek  was  treated  twice  in 
1965  (Mickley  and  Carufel  1967).  and 
again  several  years  later.  These 
treatments  undoubtedly  significantly 
reduced  both  the  populations  and  range 
of  the  Little  Colorado  spinedace. 


No  estimate  has  been  made  of  Little 
Colorado  spinedace  population  sizes; 
however,  it  is  well  known  that  their 
numbers  fluctuate  markedly.  Because  of 
this,  threats  to  the  spinedace  must  be 
analyzed  as  to  their  impact  at  the  lowest 
population  levels.  Habitat  alterations 
which  may  not  significantly  affect 
populations  at  moderate  or  high  levels 
may  be  disastrous  at  low  population 
levels,  and  could  lead  to  extirpation  of 
the  species. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  the  Little 
Colorado  spinedace  as  threatened. 
Threatened  status  seems  appropriate 
because  of  the  severely  reduced  range  of 
the  species,  and  because  of  the  many 
threats  to  the  fish  and  its  remaining 
habitat.  If  this  species  is  not  listed,  it 
could  reasonably  be  expected  to  become 
endangered  within  the  foreseeable 
future  and  thus  not  listing  would  be  a 
violation  of  the  Act's  intent.  Since  the 
species  is  still  extant  in  several 
locations  and  the  threats  to  the  species 
are  generally  localized,  the  species  is 
not  in  danger  of  extinction  at  this  time 
and  thus  endangered  status  is  not 
appropriate. 

Critical  Habitat 

Critical  habitat,  as  defined  by  section 
3  of  the  Act  means:  (i)  The  specific  areas 
within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection,  and  (ii)  specific  areas  outside 
the  geographical  area  occupied  by  a 
species  at  the  time  it  is  listed,  upon  a 
determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species. 

Section  4(a)(3)  of  the  Act  requires  that 
critical  habitat  be  designated  to  the 
maximum  extent  prudent  and 
determinable  concurrently  with  the 
determination  that  a  species  is 
endangered  or  threatened.  Critical 
habitat  is  being  designated  for  the  Little 
Colorado  spinedace  to  include  the 
following: 

(1)  East  Clear  Creek,  Coconino 
County,  Arizona:  approximately  18  miles 
of  stream  extending  from  the  confluence 
with  Leonard  Canyon  upstream  to  the 
Blue  Ridge  reservoir  dam,  and 
approximately  13  miles  of  stream 
extending  from  the  upper  end  of  Blue 


Ridge  Reservoir  upstream  to  Potato 
Lake. 

(2)  Chevelon  Creek.  Navajo  County, 
Arizona:  approximately  8  miles  of 
stream  extending  upstream  from  the 
confluence  with  the  Little  Colorado 
River  to  the  confluence  of  Bell  Cow 
Canyon. 

(3)  Nutrioso  Creek.  Apache  County, 
Arizona:  approximately  5  miles  of 
stream  from  the  Apache-Sitgreaves 
National  Forest  boundary  upstream  to 
the  Nelson  Reservoir  dam. 

These  stream  portions  were  chosen 
for  critical  habitat  designation  because 
they  presently  support  healthy  self- 
perpetuating  populations  of  the  Little 
Colorado  spinedace.  They  provide  all  of 
the  ecological,  behavioral,  and 
physiological  requirements  necessary 
for  the  survival  of  the  spinedace. 
However,  due  to  the  extreme 
fluctuations  which  Little  Colorado 
spinedace  populations  exhibit,  these 
areas  may  not  necessarily  support  the 
most  stable  and  healthy  populations  of 
spinedace  at  any  given  time  in  the 
future.  At  present,  the  Silver  Creek  and 
Little  Colorado  River  populations  are 
spotty  and/or  difficult  to  locate,  but  this 
situation  may  change  with  periodic 
population  fluctuations.  This 
designation  of  critical  habitat  is  based 
on  the  best  available  information.  If  new 
information  demonstrates  additional 
critical  habitat  areas  are  necessary  for 
this  species,  they  must  be  subject  to  a 
new  Federal  Register  proposal. 

Section  4(b)(8)  of  the  Act  requires,  for 
any  proposed  or  final  regulation  that 
designates  critical  habitat,  a  brief 
description  and  evaluation  of  those 
activities  (public  or  private)  that  may 
adversely  modify  such  habitat  or  may 
be  affected  by  such  designation.  Any 
activity  that  would  deplete  the  flow, 
lessen  the  amount  of  minimum  flow,  or 
significantly  alter  the  natural  flow 
regime  of  East  Clear,  Chevelon.  or 
Nutrioso  Creeks  could  adversely  impact 
the  critical  habitat.  Such  activities 
include,  but  are  not  limited  to.  excessive 
groundwater  pumping,  impoundment, 
and  water  diversion.  Any  activity  that 
would  extensively  alter  the  channel 
morphology  of  East  Clear,  Chevelon,  or 
Nutrioso  Creeks  could  adversely  affect 
the  critical  habitat.  Such  activities 
include,  but  are  not  limited  to, 
channelization,  impoundment,  excessive 
sedimentation  from  logging,  grazing  and 
other  watershed  disturbances,  and 
riparian  vegetation  destruction.  Also, 
any  activity  that  would  extensively  alter 
the  water  chemistry  of  East  Clear, 
Chevelon,  or  Nutrioso  Creeks  could 
adversely  affect  the  critical  habitat. 
Such  activities  include,  but  are  not 
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limited  to,  release  of  chemical  or 
biological  pollutants  at  a  point  source  or 
by  dispersed  release. 

Section  4(b)(2)  of  the  Act  requires  the 
Service  to  consider  economic  and  other 
impacts  of  designating  a  particular  area 
as  critical  habitat.  The  Service  has 
evaluated  the  proposed  critical  habitat 
designation  for  Lepido/neda  vittata. 
taking  into  consideration  all  additional 
comments  received.  Biological 
information  was  provided  that 
warranted  adjusting  the  boundaries  of 
the  critical  habitat  designation  for 
Chevelon  Creek. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  listing.  The  protection 
required  by  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  hsted  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  Part  402.  Section  7 
(a)(2)  requires  Federal  agencies  to 
ensure  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  of  a 
listed  species  or  to  destroy  or  adversely 
modify  its  critical  habitat.  If  a  Federal 
action  may  affect  a  listed  species  or  its 
critical  habitat,  the  responsible  Federal 
agency  must  enter  into  formal 
consultation  with  the  Service. 

At  present,  no  known  Federal 
activities  would  be  affected  by  this 
proposal.  On  East  Clear  Creek,  the  Little 
Colorado  spinedace  habitat  is  primarily 
on  the  Coconino  and  Apache-Sitgreaves 
National  Forests.  The  Forest  Service 
does  not  expect  any  significant  impact 
on  management  of  this  area  as  a  result 
of  this  proposal  since  the  Little  Colorado 
spinedace  is  already  one  of  their 
emphasized  species.  Wilkin's  Dam  on 
Clear  Creek  is  a  Bureau  of  Reclamation 
project  and  section  7  consultation  will 


be  required  if  that  project  is  ever 
reactivated  (it  is  currently  in  inactive 
status).  On  Chevelon  Creek,  the  majority 
of  the  land  is  privately-owned,  and  is 
used  for  livestock  grazing.  Other 
activities  that  might  be  affected  by  this 
proposal  could  include  future  water 
development  projects  if  they  are 
federally  funded  or  authorized.  At  the 
lower  end  of  Chevelon  Creek,  there  is  a 
small  portion  of  land  owned  by  the 
Arizona  Game  and  Fish  Department, 
which  is  the  Chevelon  Creek  Wildlife 
Area.  No  effects  from  this  proposal  are 
expected  on  its  management  since  it  is 
already  being  managed  for  wildlife 
values  and  upon  listing  would  include 
the  spmedace.  On  the  privately-owned 
lands  on  Silver  and  Nutrioso  Creeks, 
and  the  Little  Colorado  River,  no  effect 
is  expected  from  this  proposal.  It  is 
possible  that  future  water  development 
projects  on  these  lands  might  be 
affected  if  such  projects  have  any 
Federal  involvement.  On  portions  of 
those  streams  on  the  Apache-Sitgreaves 
National  Forest  no  effect  is  expected. 

The  Act  and  implementing  regulations 
found  at  50  CFR  17.21  and  17.31  set  forth 
a  series  of  general  prohibitions  and 
exceptions  that  apply  to  threatened 
wildlife.  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
take,  import  or  export,  ship  in  interstate 
commerce  in  the  course  of  a  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  any 
listed  species.  It  also  is  illegal  to 
possess,  sell,  deliver,  carry,  transport  or 
ship  any  such  wildlife  that  has  been 
taken  illegally.  Certain  exceptions  apply 
to  agents  of  the  Service  and  State 
conservation  agencies. 

The  above  discussion  generally 
applies  to  threatened  species  of  fish  or 
wildlife.  However,  the  Secretary  has  the 
discretion,  under  section  4(d)  of  the  Act, 
to  issue  such  special  regulations  as  are 
necessary  and  advisable  for  the 
conservation  of  a  threatened  species. 
The  State  of  Arizona  presently  regulates 
direct  taking  of  the  Little  Colorado 
spinedace  through  the  requirement  of 
State  collecting  permits.  Since  the 
primary  threat  to  this  species  stems 
from  habitat  disturbance  and 
modification,  and  not  from  direct  taking 
of  the  species  or  from 
commercialization,  the  Service 
concludes  that  the  State's  collecting 
permit  system  is  more  than  adequate  to 
protect  the  species  from  excessive 
taking,  so  long  as  such  takes  are  limited 
to:  educational  purposes,  scientific 
purposes,  the  enhancement  of  the 
propagation  or  survival  of  the  species, 
zoological  exhibition,  and  other 
conservation  purposes  consistent  with 


the  Endangered  Species  Act.  A  separate 
Federal  permit  system  is  not  required  to 
address  the  current  threats  to  the 
species.  Therefore,  a  special  rule  for  the 
Little  Colorado  spinedace  is  proposed 
that  will  allow  taking  to  occur  for  the 
above  stated  purposes  without  the  need 
for  a  Federal  permit,  if  a  State  collecting 
permit  is  obtained  and  all  other  State 
wildlife  conservation  laws  and 
regulations  are  satisfied.  In  relying  upon 
the  State's  permitting  system,  however, 
and  not  establishing  separate  Federal 
permitting  procedures,  the  Service  is 
issuing  a  final  rule  that  in  effect, 
precludes  any  further  application  of 
piscicides  that  would  result  in  the  taking 
cf  the  Little  Colorado  spinedace,  unless 
it  is  in  accordance  with  an  approved 
conser\ation  plan  for  the  species.  The 
special  rule  also  acknowledges  the  fact 
that  incidental  take  of  the  species  by 
State-licensed  recreational  fishermen  is 
not  a  significant  threat  to  this  species. 
Therefore,  such  incidental  take  will  not 
be  a  violation  of  the  Act  if  the  fisherman 
immediately  returned  the  taken  fish  to 
its  habitat.  It  should  be  recognized  that 
any  activities  involving  the  taking  of  this 
species  not  otherwise  enumerated  in  the 
special  rule  are  prohibited.  Without  this 
special  rule,  all  of  the  prohibitions  under 
50  CFR  17.31  would  apply.  The  Service 
believes  that  this  special  rule  will  allow 
for  more  efficient  management  of  the 
species,  thereby  facilitating  its 
conservation.  For  these  reasons,  the 
Service  has  concluded  that  this 
regulatory'  measure  is  necessary  and 
advisable  for  the  conservation  of  the 
Little  Colorado  spinedace. 

National  Ejivironmental  Policj'  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969.  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25,  1983  (48  ¥R  49244), 

Regulatory  Flexibiiitv  Act  and  Executive 
Order  12291 

The  Department  of  the  Interior  has 
determined  that  designation  of  critical 
habitat  for  this  species  is  not  a  major 
rule  under  Executive  Order  12291  and 
certifies  that  this  designation  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulaton,'  Flexibility  Act  (5 
U  S.C.  601  et  seq  ].  These  determinations 
are  based  on  a  Determination  of  Effects 
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that  is  discussed  below  and  available  at 
the  Region  2  Office  of  Endangered 
Species,  U.S.  Fish  and  Wildlife  Service 
(see  ADDRESSES). 

The  Service  has  prepared  an 
economic  analysis  and  believes  that 
economic  and  other  impacts  of  this 
critical  habitat  designation  on  the  Forest 
Service  are  not  significant  in  the 
foreseeable  future.  The  economic  impact 
analysis  concluded  that  Federal 
program  costs  would  be  minimal  and 
would  be  incurred  as  the  cost  of 
planning  to  prevent  introduction  of 
exotic  species  and  adverse  effects  from 
logging  activities.  No  economic  impacts 
on  individuals  or  State  and  local 
governments  were  identified,  and  no 
impact  on  the  national  or  regional 
economy,  commerce,  or  employment 
were  discerned. 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals.  Plants 

(agriculture). 

Regulations  Promulgation 

Accordingly,  Part  17,  Subchapter  B  of 
Chapter  I,  Title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

Part  17— (AMENDED] 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L.  93-205.  87  Stat.  884,  Pub. 
L.  94-359,  90  Stat.  911,  Pub.  L.  95-632,  92  Stat. 
3751:  Pub.  L  96-159,  93  Stat.  1225;  Pub-  L.  97- 
304.  96  Stat.  1411  (16  U.S.C  1531  et  seg). 

2.  Amend  §  17.11(h)  by  adding  the 
following,  in  alphabetical  order  under 
"Fishes"  to  the  List  of  Endangered  and 
Threatened  Wildlife: 


§17.11 
wildlife. 


(h)* 


Endangered  and  threatened 


opvCHJS 


CofnmoT  name 


Sc»ent?+)c  name 


Hisionc  range 


VertetxatG 
population  wefQ 
eodaogered  of 

threateneO 


Slaljs 


S^f;  Soec^i  rates 


FiSHES 

•  •  I  • 

SoHiedace,  Uttie  CotoracJo       Lepidomeda  vittata U,SA  (AZ) — J Entiro — T  287 


•  I 


17  95<et  17-44(1) 


3.  Add  the  following  paragraph  (t)  as  a 
special  rule  to  §  17.44 

§  17.44    Special  rules — Fishes. 

***** 

(t)  Little  Colorado  spinedace 
(Lepidomeda  vittata). 

(1)  No  person  shall  take  this  species, 
except  in  accordance  with  applicable 
State  Fish  and  Wildlife  conservation 
laws  and  regulations  in  the  following 
instances:  for  educational  purposes, 
scientific  purposes,  the  enhancement  of 
propagation  or  survivial  of  the  species, 
zoological  exhibition,  and  other 
conservation  purposes  consistent  with 
the  Act. 

(2)  Any  violation  of  applicable  State 
fish  and  wildlife  conservation  laws  or 
regulations  with  respect  to  the  taking  of 
this  species  is  also  a  violation  of  the 
Endangered  Species  Act. 

(3)  No  person  shall  possess,  sell, 
deliver,  carry,  transport,  ship,  import,  or 
expoit,  by  any  means  whatsoever,  any 


such  species  taken  in  violation  of  these 

regulations  or  in  violation  of  applicable 
State  fish  and  wildlife  conservation 
laws  or  regulations, 

(4)  It  is  unlawful  for  any  person  to 
attempt  to  commit,  solicit  another  to 
commit,  or  cause  to  be  committed,  any 
offense  defined  m  paragraphs  (t)  (1) 
through  (3)  of  this  secfion. 
***** 

4.  Amend  §  17.95(e)  by  adding  critical 
habitat  of  the  Little  Colorado  spinedace 
in  the  same  alphabetical  order  as  the 
species  occurs  in  §  17.11(h). 

§  17.95    Critical  habitat— Fish  and  wildlife. 

(el   •   *    • 
LITTLE  COLORADO  SPINEDACE 

(Lepidomeda  vittata] 

Arizona; 

1.  Coconino  County.  East  Clear  Creek: 
approximately  18  miles  of  stream 
extending  from  the  confluence  with 
Leonard  Canyon  (NE  'a  Sec.  11  T14N 
R12E)  upstream  to  the  Blue  Ridge 


Reservoir  dam  (SE  'A  Sec.  33  T14N 
RllE),  and  approximately  13  miles  of 
stream  extending  from  the  upper  end  of 
Blue  Ridge  Reservoir  (east  boundary  SE 
V4  Sec.  36  T14N  RlOE)  upstream  to 
Potato  Lake  (NE  '/«  Sec.  1  T12N  R9E). 


COC  OninO 


71     "  <=   >■'':£ 
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2.  Navajo  County.  Chpvelon  Creek. 
approximately  8  miles  of  stream 
extending  from  the  confluence  wiih  the 
Little  Colorado  River  (NVVV4  Sec.  23 
TI8N'  R17E)  upstream  to  Bell  Cow 
Canyon  (SE'4  of  the  SWU  Sec  11  Tir.N 
R17E). 


'9  (  1       >»    >0  E. 


CnrTiCAL    HABITAT 

'WtOlh    no)    10    tC»>«)  NfLSON 

A(St»VOi« 


3.  Apache  County.  Nutrioso  Creek; 
approximately  5  miles  of  stream 
extending  from  the  Apache-Sitgreaves 
National  Forest  boundary  (north 
boundary  Sec.  5  T8.\  R30E)  upstre,im  to 
the  Nelson  Reservoir  dam  (NE'4  Sec,  29 
T8.\  R30E1. 


CRITICAL   HABITAT 
IWIdlh  not  to  scale) 


Constituent  elements,  for  all  areas  of 
critical  habitat,  include  clean. 
permanent  flowing  water,  with  pools 
and  a  fine  gravel  or  silt-mud  substrate. 
•         •         .         « 

DrileH:  July  21,  1987. 
Susan  Recce. 

A  cting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42  CFR  Part  36 

Indian  Health  Service 

agency:  Health  Resources  and  Services 

Administration.  Public  Health  Service, 

HHS. 

action:  Final  rule. 

summary:  These  are  final  rules 
governing  who  may  receive  health 
services  from  the  Indian  Health  Service 
(IHS).  Under  these  rules,  and  eligible 
person  must  be:  (1)  A  member  of  a 
federally  recognized  Indian  tribe,  and  (2] 
reside  within  a  designated  Health 
Service  Delivery  Area  |HSDA).  The 
regulation  provides  for  a  one-year 
transition  period  prior  to 
implementation  and  a  waiver  for  Indian 
children  (18  and  under)  who  are 
ineligible  under  the  new  rule  and  who 
have  at  least  one  natural  parent  who  is 
eligible.  These  eligibility  requirements 
are  applicable  to  both  direct  and 
contract  health  services. 

Under  section  103(a)  of  the  Indian 
Self-Determmation  Act.  Pub.  L.  93-638, 
25  U.S.C.  450g(a),  IHS  funds  may  be 
expended  only  for  carrying  out  the 
"functions,  authorities,  and 
responsibilities"  which  the  Secretary 
would  otherwise  have  carried  out  with 
those  funds.  Therefore,  tribes  and  tribal 
organizations  operating  facilities  under 
Pub.  L.  93-638  must  also  adhere  to  the 
eligiblility  provisions  and  procedures  in 
these  rules  and  are  not  authorized  to 
serve  persons  with  IHS  funds  who  do 
not  meet  these  criteria. 
DATES:  Effective  March  16,  1988,  except 
for  the  Transition  Provisions.  Subpart  D, 
§§36.31  through  36.34,  which  are 
effective  September  16.  1987  through 
September  18,  1989. 
FOR  FURTHER  INFORMATION  CONTACT. 
Richard  J.  McCloskey,  Indian  Health 
Service.  Room  6A-20.  5600  Fishers  Lane. 
Rockville.  Maryland  20857,  Telephone: 
301-443-1116.  (This  is  not  a  toll  free 
number). 

SUPPLEMENTARY  INFORMATION:  On  June 
10. 1986,  a  notice  of  proposed 
rulemaking  (NPRM)  was  published  in 
the  Federal  Register  (51  FR  21118  et  seq.) 
proposing  changes  to  the  regulations 
governing  who  may  receive  health 
services  from  the  IHS.  Interested 
persons  were  given  until  October  8, 
1986,  to  submit  written  comments, 
suggestions,  or  objections.  Because  of 
the  interest  expressed  in  this  proposal, 
on  October  10.  1986  a  notice  was 
published  in  the  Federal  Register  (51  FR 


36412)  extending  the  comment  period  to 
November  7. 1986. 

A.  Changes  Made  From  the  Proposed 
Rules 

These  rules  are  the  product  of  a 
careful  analysis  of  over  11.000 
submissions  by  individuals:  groups; 
Indian  and  non-Indian  organizations; 
state,  local,  and  tribal  governments;  and 
the  Congress  submitted  to  the 
Department  during  the  comment  period. 
In  addition,  we  received  approximately 
10.000  pages  of  transcripts  taken  at  more 
than  120  public  meetings  held  at 
selected  locations  throughout  the 
country.  On  the  basis  of  this  analysis 
the  Department  has  modified  the 
proposed  rules  as  noted  below: 

1.  The  proposed  eligibility  requirement 
that  persons  must  be  one  quarter  [V*] 
or  more  Indian  or  Alaska  Native 
ancestry  has  been  deleted. 

Many  commentors  expressed  concern 
that  inclusion  of  a  specific  blood 
quantum  requirement  would  interfere 
with  a  tribe's  sovereignty  by  eliminating 
some  tribal  members  from  eligibility 
based  upon  racial  identity  rather  than 
on  the  political  relationship  which  exists 
between  tribes  and  the  Federal 
Government.  Other  commentors 
opposed  the  blood  quantum  criteria  for 
a  variety  of  other  reasons;  e.g.. 
establishment  of  a  blood  quantum 
requirement  would:  violate  Indian  treaty 
or  statutory  rights;  shift  the  Federal 
government's  financial  burden  and 
responsibility  to  others;  be 
"termination  ■;  be  racial  discrimination 
between  Indians;  divide  Indian  families; 
and  present  tremendous  difficulties 
involved  in  proving  degree  of  Indian 
descent. 

The  Department  does  not  believe  that 
any  of  these  arguments  necessarily 
preclude  use  of  a  specific  blood 
quantum  as  a  criteria  for  receipt  of 
Federal  health  benefits.  As  we  indicated 
in  the  preamble  to  the  NPRM,  blood 
quantum  requirements,  as  well  as  tribal 
membership,  have  historically  been  used 
by  Congress,  Federal  agencies,  and  the 
courts  to  determine  who  is  an  "Indian" 
for  purposes  of  Federal  benefits,  claims, 
awards,  and  Federal  jurisdiction. 
Nevertheless,  there  is  substantial  merit 
in  many  of  the  comments  submitted  and 
the  overwhelming  response  by  Indian 
people,  tribal  governments,  and  the 
Congress,  was  in  opposition  to  the  blood 
quantum  criteria.  There  was  strong 
feeling  in  the  Indian  community  that 
criteria  governing  eligibility  for  IHS 
services  should,  to  the  extent  possible, 
conform  with  tribal  membership 
requirements  and  the  use  of  blood 
quantum  would  eliminate  some  tribal 
members  from  eligibility  for  IHS 


services.  We  agree  and,  therefore,  have 
deleted  blood  quantum  as  a  criteria  for 
eligibility  in  the  final  rule. 

In  addition,  we  have  deleted  the 
definition  of  Indian  ancestry  which 
specified  descent  from  a  member  of  a 
Federally  recognized  tribe.  This  was 
proposed  as  a  means  of  calculating 
Indian  blood  quantum.  Since  the  blood 
quantum  criteria  has  been  dropped  and 
the  tribal  membership  requirement 
remains,  the  definition  is  no  longer 
needed. 

2.  Section  36.12  has  been  revised  to 
delete  the  language  in  (a)(1)  "*  *  *.  or 
eligible  for  membership  in,  *  *  *"  This 
language  was  originally  included  to 
permit  those  people  of  Indian  descent 
who  are  eligible  for,  but  not  currently 
enrolled  in,  a  federally  recognized  tribe 
to  be  eligible  for  IHS  services.  Although 
some  commentors  were  against  limiting 
eligibility  to  members  of  tribes,  a 
majority  of  commentors,  in  opposing  the 
blood  quantum  criteria,  did  so  partially 
on  the  basis  that  tribal  membership 
should  be  sufficient  criteria.  We  have 
decided  that  any  person  eligible  for 
tribal  membership  but  not  enrolled  will 
have  more  than  enough  time  to  become 
a  member  during  the  one  year  transition 
period  provided  for  in  this  regulation. 
This  decision  is  consistent  with  our 
decision  that  only  members  of  Federally 
recognized  tribes  will  be  eligible  for  IHS 
services. 

Those  Indian  people  who  are  eligible 
for  tribal  membership  but  who  do  not 
wish  to  exercise  their  membership 
eligibility  for  whatever  personal  reasons 
they  may  have,  are  free  to  make  this 
choice.  We  recognize  that  they  will  also 
be  choosing  to  be  ineligible  for  IHS 
services.  This  same  result  follows  when 
a  tribal  member  chooses  to  move 
beyond  the  geographical  range  of  the 
IHS  program.  In  both  cases,  however, 
the  individual  has  it  within  their  power 
to  change  their  selection. 

3.  The  NPRM  proposed  to  make  non- 
Tribal  Indians  eligible  if  they  were  at 
least  one-half  (Vi)  or  more  Indian 
descent.  We  have  deleted  this  criteria 
because  of  our  decision  that  eligibility 
should  be  based  on  tribal  membership 
rather  than  blood  quantum  and  because 
of  the  overwhelming  opposition 
expressed  to  any  blood  quantum 
requirements.  In  opposing  blood 
quantum,  a  majority  of  commentors  did 
so  at  least  partially  on  the  basis  that 
tribal  membership  should  be  a  sufficient 
criteria.  We  agree.  Services  are  provided 
to  Indian  people  because  of  the  political 
relationship  which  exists  between  tribes 
and  the  Federal  Government  rather  than 
on  a  racial  basis. 
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4.  We  have  included  an  exception  to 
the  tribal  membership  requirement  for 
minor  children  (18  and  under)  of  tribal 
members.  The  child  must  have  one 
natural  parent  who  is  a  tribal  member 
and  the  child  must  meet  all  other 
requirements.  This  exception  does  not 
apply  to  non-Indian  adopted,  foster  or 
step-children  of  eligible  Indians. 

This  exception  is  in  response  to 
commentor  concern  that  minor  Indian 
children  of  tribal  members  also  be 
eligible  for  IHS  services  even  if  the 
children  are  not  themselves  tribal 
members.  To  some  extent,  family 
divisions  have  already  occurred  with 
the  statutory  curtailment  of  services  to 
non-Indians  enacted  in  1983.  (Pub.  L.  97- 
394).  Non-Indian  foster,  adopted,  and 
step-children  would  continue  to  be 
excluded  under  this  rule.  Nevertheless, 
we  believe  it  to  be  good  public  health 
policy  to  limit  such  family  divisions  as 
much  as  possible.  In  our  view,  an 
exception  to  the  tribal  membership 
requirement  for  Indian  children  not 
eligible  for  tribal  membership  is  a 
reasonable  accommodation  which  will 
help  mitigate  any  harsh  impact  of  this 
rule. 

5.  Section  36.12  as  proposed  would 
have  allowed  former  residents  of 
HSDA's  and  their  minor  children  to 
return  only  to  their  home  communities  to 
obtain  services  without  reestablishing 
residency.  The  final  rule  will  permit 
former  residents  of  HSDA's  and  their 
minor  children  to  return  to  any  HSDA 
(not  necessarily  their  former  community 
of  residence)  to  obtain  services 
available  in  IHS  and  IHS  funded 
facilities.  They  will  not,  however,  be 
eligible  for  contract  health  serv  ices.  To 
preclude  Indians  from  obtaining  IHS 
services  could  restrict  their  mobility  and 
discourage  them  from  seeking 
employment  in  off  reservation  areas. 

6.  Section  36.15(d),  governing  changes 
in  HSDA  boundaries,  has  been  revised 
to  make  if  clear  that  while  any  tribe  may 
request  a  change  in  HSDA  boundaries, 
consultation  with  all  the  affected  tribes 
is  required.  This  is  to  assure  that  no 
tribe  is  unknowingly  impacted  by 
expansion  or  contraction  of  the  HSDA 
resulting  from  the  request  of  another 
tribe. 

7.  Section  36.12(b)(4)  has  been  revised 
to  delete  language  that  would  have 
required  the  prior  written  approval  of 
the  Service  Unit  Director,  for  good  cause 
shown,  to  permit  continued  eligibility  for 
a  90-day  grace  period  after  an  eligible 
person  ceased  to  reside  in  a  HSDA. 
Language  similar  to  that  contained  in 
the  present  regulations  has  been 
substituted,  permitting  persons  who 
cease  to  reside  in  a  HSDA  and  who  are 
neither  students  nor  transients  to  be 


eligible  for  services  for  a  period  of  90 
days  from  such  departure.  This  90  day 
grace  period  is  included  in  order  to 
provide  a  reasonable  period  for  the 
making  of  alternative  arrangements  for 
health  services.  We  do  not  wish  to 
i.mpose  an  additional  administrative 
burden  by  requiring  either  prior  written 
approval  of  the  Service  Unit  Director  or 
the  need  to  establish  good  cause. 
8.  Language  has  been  added  to 
provide  for  a  transition  period  prior  to 
implementation  of  the  new  rules.  Many 
commentors  expressed  concern  that 
those  excluded  by  any  new  rules  should 
be  allowed  adequate  time  to  arrange 
alternate  coverage  for  their  health  care 
needs.  In  order  to  provide  time  to  obtain 
alternate  services  and  to  complete 
treatment  underway  we  have  provided 
for  a  transition  period  of  one  year  as 
follows: 

The  rule  will  not  take  effect  until  six 
months  after  publication  to  permit  time 
for  administrative  steps  necessary  for 
implementation  and  education.  After 
implementation  there  will  be  a  second 
six  month  grace  period  during  which 
those  who  would  lose  their  eligibility 
under  the  new  regulation  and  who  had 
made  use  of  an  IHS  or  IHS  funded 
facility  within  3  years  prior  to  the 
implementation  date,  shall  retain 
eligibility  if  they  reside  in  a  HSD.A. 
Provisions  have  been  included  to 
assure  that  persons  no  longer  eligible 
under  these  rules  but  who  on  the  last 
day  of  the  one  year  transition  period  are 
under  treatment  for  any  active  condition 
or  under  treatment  for  a  chronic 
degenerative  disease  or  condition  will 
continue  to  be  considered  as  IHS 
beneficiaries  until  such  time  as  their 
condition  may  be  stabilized  and  other 
health  care  providers  and  medical 
assistance  programs  can  be  located. 
These  provisions  provide  that: 

(1)  Inpatients  in  IHS  and  IHS  funded 
facilities  and  those  receiving  inpatient 
care  under  contract,  including  contract 
health  services,  may  continue  to  receive 
services  at  IHS  expense  until  the  need 
for  hospitalization  and  follow-up 
services  has  ended  as  determined  by  the 
responsible  IHS  or  tribal  physician,  all 
other  conditions  being  met  including 
medical  pnorities: 

(2)  Those  actively  undergoing  a  course 
of  outpatient  treatment  either  in  IHS  and 
IHS  funded  facilities  or  through  contract 
health  services,  termination  of  which 
would  impair  the  health  of  the 
individual  patient,  may  continue  to 
receive  the  treatment  at  IHS  expense  for 
a  reasonable  length  of  time,  until  the 
course  of  treatment  reaches  a  point 
where  it  may  safely  be  terminated  or  the 
patient  transferred  to  other  providers  as 
determined  by  the  responsible  IHS  or 


tribal  physician.  In  addition,  treatment 
for  chronic  degenerative  conditions  may 
be  p-ov;ded  for  no  longer  than  1  year 
beyond  the  point  where  it  was 
otherwise  safe  to  transfer  treatment  to 
other  providers:  and 

(3)  Ail  patients  receiving  care  under 
(1)  and  (2)  above  shall  be  notified  that, 
after  discharge  from  care  provided 
under  any  of  the  above  circumstances, 
they  will  no  longer  be  eligible  for  service 
as  IHS  beneficiaries.  These  patients 
shall  be  offered  assistance  in  locating 
other  health  care  providers  and  medical 
assistance  programs. 

9  For  purposes  of  clarification, 
language  has  been  added  to  the 
definitions  of  "appropriate  ordering 
officials"  and  "Service  unit  Director"  to 
include  tue  equivalent  contract  official 
administering  IHS  programs  under  such 
authority  as  the  Indian  Self- 
Determination  Act,  Pub.  L  93-638. 

10.  The  definition  of  "Program 
Director"  has  been  deleted  as  this  term 
is  no  longer  used  by  the  IHS. 

11.  The  first  sentence  in  §  36.12(c),  has 
been  revised  to  clarify  that  the  provision 
applies  both  to  IHS  facilities  and 
programs  and  to  facilities  and  programs 
operated  and/or  owned  by  tribes  and 
funded  by  the  IHS. 

12.  Language  has  been  added  to 

§  36.15  (aj  and  (b)  to  clarify  that  HSDA's 
may  only  include  geographic  areas 
within  the  United  States.  Under  the 
Snyder  Act.  appropriations  are 
authorized  for  "Indians  throughout  the 
United  States".  This  will  remove  from 
eligibility  Indians  residing  outside  the 
United  States  who  in  the  past  may  have 
received  direct  services  from  IHS 
facilities. 

13.  Language  has  been  added  to 
§  36.16  to  clarify  that  IHS  will  only 
maintain  currently  eligible  people  in  its 
registration  system  and  further  that 
persons  requesting  Beneficiary 
Identification  Cards  (discussed  later) 
need  not  submit  new  evidence  of  tribal 
membership  and  residence  if  such 
evidence  is  a  already  on  file.  The  IHS 
will  make  the  determination  as  to 
whether  or  not  the  materials  on  file  are 
sufficent. 

B.  Discussion  of  comments 

1.  A  number  of  commentors 
(approximately  one-third)  suggested  that 
we  retain  the  current  eligibility  rules 
rather  than  adopt  the  proposed  changes. 
There  was  widespread  confusion, 
however,  as  to  what  the  current 
requirements  were  with  a  significant 
number  under  the  mistaken  opinion  that 
the  tribes  currently  determine  eligibility 
for  IHS  services. 
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We  believe  that  tightening  eligibility 
requirements  based  upon  tribal 
membership  and  residency  and 
combining  the  requirements  applicable 
to  both  direct  and  contract  services  will 
enable  us  to  allocate  resources  better 
and  will  enhance  coordination  of  patient 
care  in  IHS  and  non-IHS  facilities. 
Moreover.  Congress  has  directed  that 
"*   '   *  IHS  must  address  the  issue  of  an 
expanding  service  population,  *  *  *  in 
terms  of  defining  who  is  or  should  be 
generally  eligible  for  IHS  services. 

(H.R.  Rep.  No.  97-942.  97th  Cong., 

2nd  Sess.  at  p.  108  (1982). 

2.  Over  2400  commentors  were  against 
limiting  eligibility  to  members  of 
federally  recognized  tribes.  On  the  other 
hand,  of  the  more  than  16,000 
commentors  opposing  blood  quantum,  a 
majority  did  so  at  least  partially  on  the 
basis  that  tribal  membership  should  be  a 
sufficient  criteria.  Some  argued  that  the 
Snyder  Act,  as  IHS's  authorizing 
Legislation,  does  not  specifically  limit 
eligibility  to  members  of  Federally 
recognized  tribes.  Nevertheless,  in 
appropriating  funds.  Congress  has 
generally  provided  funds  for  services  to 
federally  recognized  Indians. 

The  Federal  governments'  underlying 
policy  is  to  serve  Indians,  not  as 
individuals,  but  as  members  of 
Federally-recognized  governmental 
entities.  Consequently,  the  Bureau  of 
Indian  Affairs  (BI.A)  has  a  formal 
procedure  for  identifying  such  entities, 
and  in  other  cases  Congress  has 
recognized  some  tribes  by  statute. 
Moreover,  the  approach  taken  in  this 
rule  is  consistent  with  the  fact  that 
Congress  has  recently  defined  the  term 
"Indian"  in  three  related  statutes 
essentially  to  mean  a  person  who  is  a 
member  of  Federally  recognized  tribe, 
i.e.  section  4  (a)  and  (b)  of  the  Indian 
Self-Determination  Act,  Pub.  L  93-638 
(25  U.S.C.  450b  (a)  and  (b)):  section  4  (c) 
and  (d)  of  the  Indian  Health  Care 
Improvement  Act.  Pub.  L.  94-437  (25 
U.S.C.  1603  (c)  and  (d));  and  section 
4204(3)  and  4226(4)  of  Subtitle  C— 
"Indians  and  Alaska  Natives"  of  the 
Omnibus  Drug  Act,  Pub.  L.  99-570. 
The  definition  of  "Indian"  in  the 
Indian  Self-Determination  Act  reflects 
the  special  relationship  between  tribes 
and  the  Federal  Government.  Basing 
eligibility  on  tribal  membership  will 
strengthen  the  role  and  position  of  tribes 
as  well  as  provide  IHS  with  a  consistent 
definition  of  "Indian".  In  our  view, 
reliance  on  tribal  membership  will  have 
positive  implications  for  Indian  self- 
determination,  the  role  and  authority  of 
tribal  government,  inter-tribal 
relationships,  and  the  existing  Federal- 
Indian  re'ationship. 


This  approach  will  also  be  relatively 
simple  to  administer  as  it  will  basically 
be  left  to  the  tribes  to  verify  who  their 
members  are.  Indian  persons  or  groups 
not  currently  federally  recognized  have 
a  formal  process  through  which  they 
may  petition  for  such  recognition 
through  the  BIA's  Federal 
acknowledgement  program. 

3.  Many  commentors  expressed  the 
view  that  the  tribes  should  determine 
who  is  eligible  for  services  for  the  IHS. 
We  believe  that  deletion  of  the  (V*) 
blood  quantum  criteria  as  an  additional 
requirement  to  tribal  membership  will 
accommodate  these  concerns. 

The  tribal  membership  criteria 
without  the  [V*]  blood  quantum 
requirement  clarifies  that  IHS  services 
are  not  provided  to  Indian  people 
because  of  their  racial  identity  but 
rather  primarily  on  the  political 
relationship  which  exists  between  tribes 
and  the  Federal  government.  The  tribal 
governments,  by  establishing  their 
membership  requirements,  also 
establish  eligibility  for  IHS  services  for 
their  members  who  choose  to  reside  in 
an  IHS  Health  Service  Delivery  Area 
(HSDA). 

4.  Some  commentors  were  concerned 
about  the  effect  on  those  who  would  no 
longer  be  eligible  for  care  and  were  in 
favor  of  permanently  "grandfathering" 
in  current  eligibles  who  would  not  meet 
the  new  requirements.  We  believe  these 
concerns  are  adequately  addressed  by  a 
number  of  provisions  in  this  rule 
directed  at  mitigating  its  impact  on 
persons  no  longer  eligible  as  IHS 
beneficiaries.  These  provisions  include 
the  one-year  transition  period,  provision 
for  minor  Indian  children,  and 
provisions  to  assure  continuity  of  care 
for  persons  in  active  treatment  or  with 
chronic  degenerative  conditions.  In  light 
of  these  provisions  we  have  rejected  the 
idea  of  permanently  grandfathering  all 
former  eligibles. 

5.  Some  commentors  suggested  that 
this  was  a  "major  rule"  under  Executive 
Order  12291.  and  a  regulatory  impact 
analysis  was  required.  As  was 
explained  in  the  preamble  in  the  NPRM, 
the  proposed  rule  does  not  have  cost 
implications  for  the  economy  of  $100 
million  or  more  independent  of  the  IHS 
appropriation,  nor  will  it  result  in  a 
major  increase  in  cost  for  consumers, 
industries,  or  Government  agencies,  nor 
will  it  adversely  affect  competition. 
Accordingly,  it  has  been  determined  that 
the  rule  is  not  a  major  rule  under 
Executive  Order  12291,  and  a  regulatory 
impact  analysis  is  not  required. 

6.  Some  commentors  suggested  that 
non-Indian  spouses  and  other  non- 
Indian  family  members  of  an  eligible 
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Indian  should  be  eligible  for  services  as 
IHS  beneficiaries.  This  is  not  possible 
under  current  law.  The  fiscal  year  1983 
Appropriation  Act  for  the  Department  of 
the  Interior  and  Related  Agencies,  Pub. 
L.  97-394,  which  includes  the 
appropriation  for  the  Indian  Health 
Service,  restricted  eligibility  for  non- 
Indians  for  no-charge  services  to 
situations  involving  a  pregnancy,  acute 
infectious  diseases  or  public  health 
hazards.  IHS  regulations  have  been 
amended  to  conform  to  Pub.  L.  97-394 
(48  FR  11220  et  seq.).  and  this  rule 
retains  those  restrictions. 

7.  A  number  of  Commentors  stated 
that  they  were  opposed  to  the 
geographic  residency  requirement.  The 
reasons  were  varied  but  included  the 
arguments  that  all  tribal  members 
should  be  eligible  regardless  of 
residency  and  that  residency  violates 
the  Snyder  Act  which  provides  for 
services  for  Indians  throughout  the 
United  States.  This  is  an  issue  we 
previously  addressed  in  1978  in 
connection  with  promulgation  of  the 
contract  health  services  regulations  (42 
FR  34650  et  seq.,  August  4, 1978).  While 
IHS  does  have  authorizing  legislation 
(Snyder  Act,  etc.)  to  provide  services  to 
"Indians  throughout  the  United  States"; 
in  appropriating  funds  Congress  has 
generally  provided  funds  for  services  to 
federally  recognized  Indians  who  live  on 
or  near  Federal  Indian  reservations  with 
certain  exceptions,  e.g.  Urban  projects. 
This  rule  initially  includes  as  HSDAs 
all  current  Contract  Health  Service 
Delivery  Areas  (CHSDA)  and  non- 
CHSDA  service  areas.  In  addition,  the 
final  rule  adopts  the  proposed 
administrative  method  permitting  the 
Director,  IHS  to  revise  HSDA 
boundaries  after  consultation  with  the 
Indian  tribes  affected  and  consideration 
of  the  criteria  spelled  out  in  the  rule. 
Tribes  are  also  allowed  to  request 
boundary  changes.  Revisions  made  by 
the  Director  will  be  published  in  the 
Federal  Register. 

8.  Some  commentors  were  concerned 
that  combining  eligibility  rules  for  direct 
and  contract  health  services  and  limiting 
eligibility  to  residents  of  the  HSDA's 
will,  for  the  first  time,  deny  direct 
services  to  many  Indians  in  areas 
beyond  the  HSDA's.  Residency  within  a 
defined  geographic  service  area  is 
currently  a  requirement  under  the 
contract  health  service  regulations  and 
under  this  rule  a  residency  requirement 
would  apply  to  both  direct  and  contract 
health  services.  We  believe  that 
requiring  residency  on  or  near 
reservations  for  both  direct  and  contract 
care  is  not  only  a  key  element  of  this 
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rule  but  is  also  prudent  policy  and 
consistent  with  Congressional  intent. 

9.  This  rule  does  away  with  the  "close 
economic  and  social  ties"  test.  If  an 
Indian  person  resides  in  a  HSDA  and  is 
a  meniber  of  a  Federally  recognized 
tribe,  he  or  she  is  eligible  for  IHS 
services  both  direct  and  contract.  There 
were  37  tribal  comments  and  317 
individual  comments  in  favor  of  a 
residency  requirement.  Those  in  favor  of 
residency  did  not  address  the  close  ties 
test.  Nevertheless,  we  believe  that 
deleting  the  close  ties  test  is  consistent 
with  the  overall  approach  and  will 
simplify  administration  of  the  program 
and  provide  the  individual  with  a 
clearer  eligibility  requirement. 

10.  Several  commentors  requested 
that  implementation  of  the  proposed 
regulations  be  postponed  for  various 
periods  because  there  had  not  been 
enough  consultation  with  the  tribes.  The 
issues  involved  in  the  NPRM  were  first 
presented  in  June  6, 1983,  when  a 
Federal  Register  notice  (48  FR  25273) 
was  published  which  outlined  a  number 
of  options  for  eligibility  criteria  for 
Indians  served  by  the  IHS  and  solicited 
comments  on  these  options.  The 
proposed  regulations  have  received 
extensive  public  exposure  with  a  150 
day  comment  period  resulting  in  over 
11,000  submissions  by  individuals; 
groups;  Indian  and  non-Indian 
organizations;  state,  local  and  tribal 
governments;  and  the  Congress.  In 
addition,  over  120  public  meetings  were 
held  to  take  public  comments  which 
resulted  in  over  10,000  pages  of 
transcripts. 

11.  Some  commentors  were  in  favor  of 
giving  the  tribes  power  to  clear,  veto,  or 
even  solely  define  the  geographic 
composition  of  the  HSDA's.  This  could 
defeat  the  concept  of  residency  on  or 
near  reservations.  As  we  indicated  in 
the  proposal,  it  is  our  intention  to  leave 
current  service  delivery  areas  in  place  at 
the  outset  to  avoid  any  disruptions  in 
service  delivery  patterns.  The  rule 
permits  any  Indian  tribe  located  within 

a  HSDA  to  submit  to  the  appropriate 
Area  Director(8)  requests  for  changes  in 
HSDA  boundaries  based  on  criteria 
contained  in  the  regulation.  The  rule 
includes  consultation  with  any  other 
tribes  affected  by  the  proposal.  The 
tribal  request,  all  tribal  comments,  and 
the  Area  Director's  recommendation  and 
findings  will  be  submitted  to  the  IHS 
Director  or  the  Director's  designee,  who 
makes  the  final  determination. 

12.  A  number  of  commentors  were 
concerned  that  the  rule  might  have  a 
disproportionate  impact  on  Indians  in 
California  and,  therefore,  special  rules 
should  be  included  for  California 
Indians  to  take  into  account  special 


historical  factors  in  that  State,  such  as 
failure  to  ratify  treaties  and  past 
termination  policies.  Other  commentors 
expressed  opposite  concerns  claiming  a 
special  definition  of  California  Indians 
would  expand  the  current  Indian  service 
population  in  California  and  in  effect 
"protect"  the  current  California  service 
population  from  the  effects  of  any  new 
eligibility  rules,  thus  being  unfair  to 
Indians  in  other  parts  of  the  country 
who  would  be  subject  to  and  would 
have  to  bear  the  impact  of  any  new 
rules. 

Establishing  separate  eligibility 
requirements  for  California  could  set  a 
precedent  both  for  local  diverse 
eligibility  criteria  and  for  inclusion  of 
non-tribal  Indian  groups  in  other  states. 
We  have  concluded  that,  absent  specific 
Congressional  direction  to  do  so,  it 
would  be  inappropriate  for  the 
Department  to  treat  California  Indians 
differently  under  this  rule.  The 
relationship  between  the  Federal 
government  and  Indian  Tribes  is  well 
established.  Mechanisms  are  in  place  to 
correct  historical  anomalies  through  the 
BIA  Federal  acknowledgement  program. 
We  believe  the  most  reasonable  and 
prudent  policy  with  respect  to  eligibility 
for  services  from  the  IHS  is  to  make  it 
clear  that  such  services  are  available  to 
members  of  Federally  recognized  tribes. 
It  is  within  the  jurisdiction  of  the  BIA 
Federal  acknowledgment  program  and 
the  Congress  to  correct  any  historical 
anomalies  with  respect  to  Indian  groups 
not  now  recognized. 

C.  Fee  for  Service  Care 

As  was  explained  m  the  proposed  rule 
we  are  also  updating  the  regulation  to 
specify  those  circumstances  in  which 
the  IHS  may  provide  direct  services  at 
its  facilities  on  a  fee-for-service  basis. 
These  include: 

(a)  In  emergencies  under  section 
322(b)  of  the  Public  Health  Service  Act, 
42  U.S.C.  249(b),  and  42  CFR  32.111  of 
the  regulations; 

(b)  To  Public  Health  Service  and  other 
federal  beneficiaries  under  Economy 
Act  (31  U.S.C.  1535)  arrangements  to  the 
extent  that  providing  services  does  not 
interfere  with  or  restrict  the  provision  of 
services  to  Indian  and  Alaska  Native 
beneficiaries;  and 

(c)  To  non-beneficiaries  residing 
within  the  HSDA  under  policies 
approved  by  the  tribe  or  tribes  located 
on  the  reservation  but  only  to  the  extent 
that  providing  services  does  not,  as 
determined  by  the  IHS  interfere  with  or 
restrict  the  provision  of  services  to 
Indian  and  Alaska  Native  beneficiaries. 

This  rule  will  not  necessarily 
eliminate  the  actual  provision  of 
services  to  those  individuals  who  will 


no  longer  retain  eligibility.  They  may 
still  receive  services  from  IHS  facilities 
on  a  fee-for-service  basis  under  one  of 
the  above  conditions 

D.  Beneficiary  Identification  Cards  (BIC) 

Only  92  comments  were  received  on 
this  subject  and  of  these  84  were 
opposed  to  the  use  of  BICs. 
Nevertheless,  a  registration  process  and 
issuance  of  BICs  will  enable  the  IHS  to 
have  more  accurate  knowledge  of 
beneficiary  populations  and  make  it 
easier  to  identify  beneficianes  and  to 
expedite  the  provision  of  services  m  the 
various  clinical  settings.  The  absence  of 
a  card  will  not  preclude  an  otherwise 
eligible  Indian  from  obtaining  services, 
though  it  may  delay  the  administrative 
determination  that  an  individual  is 
eligible  for  services  on  a  no  charge 
basis. 

E.  Evidence  of  Tribal  Membership 

We  have  added  a  provision  to  clarify 
responsibilities  for  determining  or 
demonstrating  that  a  person  is  a 
member  of  a  federally  recognized  tribe. 
Identification  of  federally  recognized 
tribes  is  a  BIA  responsibility  and  the 
IHS  relies  on  the  BIA  both  for 
identification  of  federally  recognized 
tribes  and  for  resolution  of  controversies 
as  to  whom  or  what  body  officially 
speaks  for  or  represents  a  tribe 
Obtaining  acknowledgment  as  a 
Federally  recognized  tribe  is  governed 
by  regulations  at  25  CFR  Part  83.  The 
IHS  will  work  with  both  the  BIA  and  the 
tribes  to  determine  membership  but  it  is 
the  responsibility  of  the  individuals  to 
demonstrate  that  they  are  member  of  a 
federally  recognized  tribe. 

Under  this  rule,  the  IHS  will  recognize 
two  methods  of  demonstrating  tribal 
membership: 

(1)  Documentation  that  the  applicant 
meets  the  requirements  of  tribal 
membership  as  prescribed  by  the 
charter,  articles  of  incorporation,  other 
legal  instrument  or  traditional  process  of 
the  tribe  and  has  been  officially 
designated  a  tribal  member  by  an 
authorized  tribal  official  or  body;  or 

(2)  Certification  of  tribal  enrollment  or 
membership  by  the  Secretary  of  the 
Interior  acting  through  the  (BIA). 

This  will  help  local  IHS  officials 
identify  beneficiaries  as  well  as  provide 
necessary  guidance  to  resolve  any 
disputes  regarding  tribal  membership. 

F.  Comments  Beyond  Scope 

Several  comments  were  received  that 
went  beyond  the  scope  of  the  notice. 
They  include  suggestions:  (1)  That  IHS 
charge  Indians  for  services  provided,  or 
require  a  means  test;  and  (2)  that  IHS 
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use  contract  health  service  funds  to  buy 
group  health  insurance  policies. 

Determination  Concerning  Impact  of  the 
Rule 

This  rule  does  not  have  cost 
implications  for  the  economy  of  SlOO 
million  or  more  independent  of  the  IHS 
appropriation,  nor  will  it  result  in  a 
major  increase  in  cost  for  consumers, 
industries,  or  Government  agencies,  nor 
will  it  adversely  affect  competition. 
Therefore,  the  Secretary  has  determined 
that  the  rule  is  not  a  "major  rule  under 
Executive  Order  12291,  and  a  regulatory 
impact  analysis  is  not  required.  Further, 
these  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  and 
therefore  do  not  require  a  regulatory 
flexibility  analysis  under  the  Regulatory 
Flexibility  Act  of  1980. 

Paperwork  Reduction  Act 

Sections  36.12(b)(2),  36.14(a).  36.15(d), 
and  36,16  contain  information 
collections  that  are  subject  to  approval 
by  the  Office  of  Management  and 
Budget  under  the  Paperwork  Reduction 
Act  of  1980,  which  have  been  approved 
under  control  number  0915-0107. 

Us\  of  Subjects  in  42  CFR  Part  36 

Alaska  natives.  Indians,  Health, 
Health  facilities.  Health  service  delivery 
areas.  Contract  health  services. 

Dated:  May  28,  1987. 
Rotiert  E.Windom 
Assistant  Secretary  for  Health. 

Approved:  July  8,  1987. 
Otis  R.  Bowen, 
Secretary. 

For  the  reasons  set  out  in  the 
preamble,  we  are  amending  42  CFR  Part 
36  as  follows: 

PART  36— {AMENDED] 

1.  The  authority  citation  for  Part  36 
continues  to  read  as  follows: 

Authority:  Sec.  3,  68  Stat.  e"4;  42  U.S.C. 
2(X)3.  42  Stat.  208.  sec.  I.  68  Stat.  674;  25  U.S.C. 
13,  42  U,S,C.  2001  unless  otherwise  noted. 

2.  Subpart  A  is  amended  by  revising 
the  title,  removing  S  36.1,  and 
redesignating  §§  36.2  and  36.3  as  §§  36,1 
and  36,2  respectively,  to  read  as  follows: 

Subpart  A— Purpose 

Soc, 

§  36,1    Purpose  of  the  regulations. 

*  *  •         •         « 

§36,2     Administrative  instructions, 

•  •  t  *  « 

3.  Subparts  B  and  C  are  amended  by: 

A.  Redesignating  §  36.12(c)  as 
§  36.11(d): 

B.  Revising  §  36.12: 


C.  Revising  and  redesignating  §  36.21 
as  §  36.10; 

D.  Redesignating  §  36.24  as  §  36.13: 

E.  Removing  §  36.14  and  by  revising 
paragraph  (a)  introductory  text  of 

§  36.25  and  then  by  redesignating  §  36.25 
as  §  36.14.  The  revised  paragraph  (a) 
introductory  text  would  read  as  set  forth 
below; 

F.  Adding  new  §  36.15  and  §  36.16  to 
read  as  set  forth  below:  and 

G.  Adding  OMB  control  number  0915- 
0107  at  the  end  of  §§  36.12.  36.14,  36.15. 
and  36.16. 

The  revised  and  added  portions  of 
Subpart  B  read  as  follows: 

§  36.10    Definitions. 

As  used  in  this  subpart:  "Alternate 
resources"  means  resources  other  than 
those  of  the  Indian  Health  Service 
available  and  accessible  to  the 
individual,  such  as  health  care  providers 
and  institutions,  health  care  payment 
sources,  or  other  health  care  programs 
for  the  provision  of  health  services  (e.g., 
Medicare.  Medicaid,  State  or  local 
health  care  programs  or  private 
insurance),  for  which  the  individual  may 
be  eligible  or  would  be  eligible  except 
for  the  individual's  eligibility  for  any 
IHS  program. 

"Appropriate  ordering  official"  means, 
unless  otherwise  specified  by  contract 
with  the  health  care  facility  or  provider 
or  by  a  contract  with  a  tribe  or  tribal 
organization,  the  ordering  official  for  the 
Service  Unit  in  which  the  individual 
requesting  contract  health  services  or  on 
whose  behalf  the  services  are  requested, 
resides. 

"Area  Director"  means  the  Director  of 
an  Indian  Health  Service  Area  Office 
designated  for  purposes  for 
administration  of  Indian  Health  Service 
Programs. 

"Contract  health  services"  means 
health  services  provided  at  the  expense 
of  the  Indian  Health  Service  from  public 
or  private  medical  or  hospital  facilities 
other  than  those  of  the  Service  or  those 
funded  by  the  Service. 

"Emergency"  means  any  medical 
condition  for  which  immediate  medical 
attention  is  necessary  to  prevent  the 
death  or  serious  impairment  of  the 
health  of  an  individual. 

"Health  Service  Delivery  Area" 
means  a  geographic  area  designated 
pursuant  to  §  36, 15  of  this  Subpart. 

"Indian  tribe"  means  any  Indian  tribe, 
band,  nation,  or  other  organized  group 
or  community,  including  any  Alaska 
Native  village  or  regional  or  village 
corporation  as  defined  in  or  established 
pursuant  to  the  Alaska  Native  Claims 
Settlement  Act,  43  U.S.C.  1601  et.  seq.. 
which  is  recognized  as  eligible  for  the 
special  programs  and  services  provided 


by  the  United  States  to  Indians  because 

of  their  status  as  Indians. 

"Reservation"  means  any  Federally 
recognized  Indian  tribe's  reservation, 
Pueblo,  or  colony,  including  former 
reservations  in  Oklahoma,  Alaska 
Native  regions  established  pursuant  to 
the  Alaska  Native  Claims  Settlement 
Act  (43  U.S.C.  1601  et  seq.].  and  Indian 
allotments  if  considered  reservation 
land  by  the  Bureau  of  Indian  Affairs. 

"Reside"  means  living  in  a  locality 
with  the  intent  to  make  it  a  fixed  and  a 
permanent  home.  The  following  persons 
will  be  deemed  residents  of  the  Health 
Service  Delivery  Area; 

(1)  Students  who  are  temporarily 
absent  from  the  Health  Service  Delivery 
Area  during  full  time  attendance  at 
programs  of  vocational,  technical,  or 
academic  education  including  normal 
school  breaks; 

(2)  Persons  who  are  temporarily 
absent  from  the  Health  Service  Delivery 
Area  for  purposes  of  travel  or 
employment  (such  as  seasonal  or 
migratory  workers); 

(3)  Indian  children  placed  in  foster 
care  outside  the  Health  Service  Delivery 
Area  by  order  of  a  court  of  competent 
jurisdiction  and  who  were  residents 
within  the  Health  Service  Delivery  Area 
at  the  time  of  the  court  order. 

"Secretary"  means  the  Secretary  of 
Health  and  Human  Services  and  any 
other  officer  or  employee  of  the 
Department  of  Health  and  Human 
Services  to  whom  the  authority  involved 
has  been  delegated. 

"Service"  means  the  Indian  Health 
Service. 

"Service  Unit  Director"  means  the 
Director  of  Indian  Health  Service 
programs  for  a  designated  geographical 
or  tribal  area  of  responsibility  or  the 
equivalent  official  of  a  contractor 
administering  an  IHS  program. 

§  36. 1 2    Persons  to  whom  health  services 
will  be  provided. 

(a)  Subject  to  the  requirements  of  this 
subpart,  the  Indian  Health  Service  will 
provide  direct  services  at  its  facilities, 
and  contract  health  services,  as 
medically  indicated,  and  to  the  extent 
that  funds  and  resources  allocated  to  the 
particular  Health  Service  Delivery  Area 
permit,  to  persons  of  Indian  or  Alaska 
Native  descent  who: 

(1)  Are  members  of  a  federally 
recognized  Indian  tribe;  and 

(2)  reside  within  a  Health  Service 
Delivery  Area  designated  under  §  36.15; 
or 

(3)  Are  not  members  of  a  Federally 
recognized  Indian  tribe  but  are  the 
natural  minor  children  (18  years  old  or 
under)  of  a  member  of  a  Federally 
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recognized  tribe  and  reside  within  a 
Health  Service  Delivery  Area 
designated  under  §  36.15. 

(bl  Subject  to  the  requirements  of  this 
subpart,  the  Indian  Health  Service  will 
also  provide  direct  services  at  its 
facilities  and.  except  where  otherwise 
provided,  contract  health  services,  as 
medically  indicated  and  to  the  extent 
that  funds  and  resources  allocated  to  the 
particular  Health  Service  Delivery  Area 
permit,  to  people  in  the  circumstances 
listed  below: 

(1)  To  persons  who  meet  the  eligibility 
criteria  in  paragraph  (a)  of  this  section 
except  for  the  residency  requirement, 
who  formerly  resided  within  a  Health 
Service  Delivery  area  designated  under 
§  36.15,  and  who  present  themselves  to 
any  Indian  Health  Service  or  Indian 
Health  Service  funded  facility  (and  to 
minor  children  of  such  persons  if  the 
children  meet  the  eligibility  criteria  in 
paragraph  (a)  of  this  section  except  for 
the  residency  requirement).  Contract 
health  services  may  not  be  authorized 
for  these  individuals: 

(2)  To  a  non-Indian  woman  pregnant 
with  an  eligible  Indian's  child  but  only 
during  the  period  of  her  pregnancy 
through  post-partum  (generally  about  6 
weeks  after  delivery).  In  cases  where 
the  woman  is  not  married  to  the  eligible 
Indian  under  applicable  state  or  tnbal 
law.  paternity  must  be  acknowledged  in 
writing  by  the  Indian  or  determined  by 
order  of  a  court  of  competent 
jurisdiction; 

[3]  To  non-Indian  members  of  an 
eligible  Indian's  household  if  the 
medical  officer  in  charge  determines 
that  the  health  services  are  necessary  to 
control  acute  infectious  disease  or  a 
public  health  hazard;  and 

(4)  To  an  otherwise  eligible  person  for 
up  to  90  days  after  the  person  ceases  to 
reside  in  a  Health  Service  Delivery  Area 
when  the  Service  Unit  Director  has  been 
notified  of  the  move. 

(c)  Contract  health  services  will  not 
be  authorized  when  and  to  the  extent 
that  Indian  Health  Service  or  Indian 
Health  Service  funded  facilities  are 
available  and  accessible  to  provide  the 
needed  care.  When  funds  are 
insufficient  to  provide  the  volume  of 
contract  health  services  needed  by  the 
service  population,  the  Indian  Health 
Service  shall  determine  service 
priorities  on  the  basis  of  medical  need. 
Contract  health  services  will  not  be 
authorized  when,  and  to  the  extent  that, 
alternate  resources  for  payment; 

(1)  Are  available  and  accessible  to  the 
beneficiary,  or 

(2)  Would  be  available  and  accessible 
if  the  beneficiary  were  to  apply  for 
them,  or 
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(3)  Would  be  available  and  accessible 
under  state  or  local  law  or  regulation  in 
the  absence  of  the  individual's  eligibility 
for  contract  health  services  from  the 
Indian  Health  Service  or  Indian  Health 
Service  funded  programs. 

(d)  The  Indian  Health  Service  may 
provide  direct  services  at  its  facilities  on 
a  fee-for-service  basis  to  persons  who 
are  not  beneficiaries  under  paragraphs 
(a)  and  (b)  of  this  section  under  a 
number  of  authorities  including  the 
following: 

(1]  In  emergencies  under  section 
322(b)  of  the  Public  Health  Service  Act. 
42  use,  249(b).  and  42  CFR  32.111  of 
the  regulations; 

(2)  To  Public  Health  Service  and  other 
Federal  beneficiaries  under  Economy 
Act  (31  U.S.C.  1535)  arrangements  to  the 
extent  that  providing  services  does  not 
interfere  with  or  restrict  the  provision  of 
services  to  Indian  and  Alaska  Native 
beneficiaries;  and 

(3)  To  non-beneficiaries  residing 
within  the  Health  Service  Delivery  Area 
when  approved  by  the  tribe  or  tribes 
located  on  the  reservation  but  only  to 
the  extent  that  providing  services  does 
not  interfere  with  or  restrict  the 
provision  of  services  to  Indian  and 
Alaska  Native  beneficiaries. 

(Approved  by  the  Office  of  Management  and 

Budget  under  control  number  0915-0107) 

§36.14    Reconsideration  and  appeals. 

(a)  Any  person  who  has  applied  for 

and  been  denied  health  services  or 

eligibility  by  the  Indian  Health  Service 

or  by  any  contractor  contracting  to 

administer  an  Indian  Health  Service 

program  or  portion  of  a  program, 

including  tnbes  and  tnbal  organizations 

contracting  under  the  Indian  Self- 

Determination  Act.  shall  be  notified  of 

the  denial  in  writing  together  with  a 

statement  of  all  the  reasons  for  the 

denial.  The  notice  shall  advise  the 

applicant  that  within  30  days  from  the 

receipt  of  the  notice  the  applicant  *  *  * 
•         •         »         .         . 

(.■Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0915-0107) 

§36.15    Hearth  Service  Delivery  Areas. 

(a)  The  Indian  Health  Service  will 
designate  and  publish  as  a  notice  in  the 
Federal  Register  specific  geographic 
areas  within  the  United  States  including 
Federal  Indian  reservations  and  areas 
surrounding  those  reservations  as 
Health  Service  Delivery  Areas. 

(b)  The  Indian  Health  Service  may, 
after  consultation  with  all  the  Indian 
tribes  affected,  redesignate  the 
boundaries  of  any  Health  Service 
Delivery  Area  followed  by  publication 
of  a  notice  in  the  Federal  Register.  Any 
redesignation  of  a  Health  Service 


Delivery  area  will  include  the 
reservation,  and  those  areas  close  to  the 
reservation  boundaries  which  can 
reasonably  be  considered  part  of  the 
reservation  service  area  based  on 
consideration  of  the  following  factors: 

(1)  The  number  of  persons  residing  in 
the  off-reservation  area  who  would  be 
eligible  under  §  36.12(a)  (1)  and  (3). 

(2)  The  number  of  persons  residing  in 
the  off-reservation  area  who  have 
traditionally  received  health  services 
from  the  Indian  Health  Service  and 
whose  eligibility  for  services  would  be 
affected: 

(3)  The  geographic  proximity  of  the 
off-reservation  area  to  the  reservation; 
and 

(4)  Whether  the  Indians  residing  in  the 
off-reservation  area  can  be  expected  to 
need  and  to  use  health  services 
provided  by  the  Indian  Health  Service 
given  the  alternate  resources  (health 
facilities  and  payment  sources) 
available  and  accessible  to  them. 

(c)  Notwithstanding  paragraphs  (a) 
and  (b)  of  this  section,  the  Indian  Health 
Service  may  designate  States, 
subdivisions  of  States  such  as  counties 
or  towns,  or  other  identifiable 
geographic  areas  such  as  census 
divisions  or  zip  code  areas,  as  Health 
Service  Delivery  Areas  where 
reservations  are  nonexistent,  or  so  small 
and  scattered  and  the  eligible  Indian 
population  so  widely  dispersed  that  it  is 
inappropriate  to  use  reservations  as  the 
basis  for  defining  the  Health  Service 
Delivery  Area. 

(d)  Any  Indian  tribal  government  may 
request  a  change  in  the  boundaries  of 
the  Health  Service  Delivery  Area.  Such 
a  request  should  be  supported  by 
documentation  related  to  the  factors  for 
consideration  set  out  in  paragraph  (b)  of 
this  section  and  shall  include 
documentation  of  any  consultation  with 
or  notification  of  other  affected  or 
nearby  tribes.  The  request  shall  be 
submitted  to  the  appropriate  Area 
Director(s)  who  shall  afford  all  Indian 
tribes  affected  the  opportunity  to 
express  their  views  orally  and  in 
writing.  The  Area  Director(s)  shall  then 
submit  the  request,  including  all 
comments,  together  with  the  Area's 
recommendation  and  independent 
findings  or  verification  of  the  factors  set 
out  in  paragraph  (b)  of  this  section,  to 
the  Indian  Health  Service  Director  or  to 
the  Director's  designee  for  the  Indian 
Health  Service  decision.  The  decision  of 
the  Indian  Health  Service  Director  or  the 
Director's  designee  shall  constitute  final 
agency  action  on  the  tribe's  request. 
Changes  in  the  boundaries  of  Health 
Service  Delivery  Areas  will  be 
published  in  the  Federal  Register. 
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(Approved  by  the  Office  of  Management 
Budget  under  control  number  0915-0107) 

§36.16    Beneficiary  Idsntlficatlon  Cards 
and  vertfication  of  tribal  membership. 

(a)  The  Indian  Health  Service  will 
issue  Beneficiary  Identification  Cards  as 
evidence  of  beneficiary  status  to 
persons  who  are  currently  eligible  for 
services  under  §  36.12(a).  Persons 
requesting  Beneficiary  Identification 
Cards  must  submit  or  have  on  file 
evidence  satisfactory  to  the  Indian 
Health  Service  of  tribal  membership  and 
residence  within  a  Health  Service 
Delivery  Area.  The  absence  of  a 
Beneficiary  Identification  Card  will  not 
preclude  an  otherwise  eligible  Indian 
from  obtaining  services  through  it  may 
delay  the  administrative  determination 
that  an  individual  is  eligible  for  services 
on  a  no  charge  basis. 

(b)  For  establishing  eligiblity  or 
obtaining  a  Beneficiary  Identification 
Card,  applicants  must  demonstrate  that 
they  are  members  of  a  Federally 
recognized  tribe.  Membership  in  a 
Federally  recognized  tribe  is  to  be 
determined  by  the  individual  tribe  or  the 
Bureau  of  Indian  Affairs.  Therefore,  the 
Indian  Health  Service  will  recognize  two 
methods  of  demonstrating  tribal 
membership: 

(1)  Documentation  that  the  applicant 
meets  the  requirements  of  tribal 
membership  as  prescribed  by  the 
charter,  articles  of  incorporation,  or 
other  legal  instruments  or  traditional 
processes  of  the  tribe  and  has  been 
officially  designated  a  tribal  member  by 
an  authorized  tribal  official  or  body;  or 

(2)  Certification  of  tribal  enrollment  or 
membership  by  the  Secretary  of  the 
Interior  acting  through  the  Bureau  of 
Indian  Affairs. 

(c)  Demonstrating  membership  in  a 
Federally  recognized  tribe  is  the 
responsibility  of  the  applicant.  However, 
the  Indian  Health  Service  may  consult 
with  the  appropriate  tribe  or  the  Bureau 
of  Indian  Affairs  on  outstanding 
questions  regarding  an  applicant's  tribal 
membership  if  the  Indian  Health  Service 
has  some  documentation  that  it  believes 
may  be  helpful  to  the  tribe  or  the  Bureau 
of  Indian  Affairs  in  making  their 
determination. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  091S-0107) 

Subpart  C    [Removed  and  Reserved] 

G.  The  remaining  portions  of  Subpart 
C,  §  §  36.22  and  36.23  are  removed,  and 
Subpart  C  is  removed  and  reserved. 


H.  A  temporary  Subpart  D.  consisting 
of  §§  36.31  through  36.34  is  added, 
effective  September  16,  1987  through 
September  18, 1989,  subsequent  to  which 
Subpart  D  shall  be  removed  and 
reserved. 

Subpart  D— Transition  Provisions 

§  36.31     Transition  period. 

(a)  The  transition  period  for  full 
implementation  of  the  new  eligibility 
regulations  consists  of  three  parts; 

(1)  A  six  month  delayed 
implementation; 

(2)  A  six  month  grace  period;  and 

(3)  A  health  care  continuity  period 
determined  by  medical  factors. 

§  36.32    Delayed  Impiementation. 

(a)  The  eligibility  requirements  in 
Subparts  A  and  B  of  this  part  become 
effective  March  16. 1988. 

(b)  During  the  six  month  delayed 
implementation  period  the  former 
eligibility  regulations  will  apply. 

§  36.33    Grace  period. 

(a)  Upon  the  effective  date  referred  to 
in  §  36.32(a),  individuals  who  would  lose 
their  eligibility  under  the  new  eligilibity 
regulations  pubhshed  on  September  16. 
1987.  and  who  have  made  use  of  an 
Indian  Health  Service  of  Indian  Health 
Service  funded  service  within  three 
years  prior  to  September  16. 1987  (date 
of  publication  of  the  new  eligibility 
regulations)  shall  retain  their  eligibility 
for  a  six  month  grace  period  ending 
September  16. 1988.  During  this  grace 
period  such  individual's  eligibility  will 
continue  to  be  determined  under  the 
former  regulations  except  that  the  new 
residency  requirements  established  by 
Subparts  A  and  B  must  be  met  for  the 
individual  to  be  eligible. 

(b)  All  individuals  who  receive 
services  during  the  grace  period  based 
on  paragraph  (a)  of  this  section  and 
whose  eligibility  will  terminate  on 
September  16, 1988,  shall  be  notified  in 
writing  that  after  September  16,  1988 
they  will  no  longer  the  eligible  for 
services  as  Indian  Health  Service 
beneficiaries.  Such  written  notice  should 
include  an  explanation  of  their  appeal 
rights  as  provided  in  §  36.14  of  the  part. 
These  patients  shall  be  offered 
assistance  in  locating  other  health  care 
providers  and  medical  assistance 
programs. 
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§  36.34    Care  and  treatment  of  people 
losing  eligibility. 

(a)  Individuals  who  lose  their 
eligibility  on  September  16. 1988.  (end  of 
the  grace  period)  and  on  that  date  are 
actively  undergoing  treatment  may  still 
be  provided  services  for  a  limited  period 
in  the  following  circumstances; 

(1)  Inpatients  in  IHS  and  IHS  funded 
facilities  and  those  receiving  inpatient 
care  under  contract,  including  contract 
health  services,  may  continue  to  receive 
such  care  and  necessary  follow-up 
services  at  Indian  Health  Service 
expense  until  the  need  for 
hospitalization  and  follow-up  services 
has  ended  as  determined  by  the 
responsible  Indian  Health  Service  or 
tribal  physician,  all  other  conditions 
being  met  including  medical  priorities; 

(2)  Those  actively  undergoing  a  course 
of  outpatient  treatment  either  in  Indian 
Health  Service  and  Indian  Health 
Service  funded  facilities  or  through 
contract  health  services,  termination  of 
which  would  impair  the  health  of  the 
individual  patient,  may  continue  to 
receive  the  treatment  at  Indian  Health 
Service  expense  for  a  reasonable  length 
of  time,  until  the  course  of  treatment 
reaches  a  point  where  it  may  safely  be 
terminated  or  the  patient  transferred  to 
other  providers  as  determined  by  the 
responsible  Indian  Health  Service  or 
tribal  physician,  all  other  conditions 
being  met  including  medical  priorities. 

(3)  Those  under  treatment  for  chronic 
degenerative  conditions  may  be 
provided  additional  treatment  at  Indian 
Health  Service  expense  for  no  longer 
than  1  year  beyond  the  end  of  the  grace 
period  notwithstanding  any 
determination  that  it  was  otherwise  safe 
to  transfer  treatment  to  other  providers, 
all  other  conditions  being  met  including 
medical  priorities, 

(b)  All  patients  receiving  care  under 
paragraph  (a)  of  this  section  shall  be 
notified  in  writing  that,  after  discharge 
from  care  provided  under  any  of  the 
above  circumstances,  they  will  no  longer 
be  eligible  for  services  as  Indian  Health 
Service  beneficiaries.  Such  notice  shall 
include  an  explanation  of  their  appeal 
rights  as  provided  in  §  36.14  of  this  part. 
These  patients  shall  be  offered 
assistance  in  locating  other  health  care 
providers  and  medical  assistance 
programs. 
[FR  Doc.  87-21166  Filed  »-15-87;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart91 

[Docket  No.  24394;  NPRM  87-91 

Special  Federal  Aviation  Regulation 
No.  47;  Special  Flight  Authorization  for 
Noise  Restricted  Aircraft 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

summary:  Special  Federal  Aviation 
Regulation  (SFAR)  47  provides  for 
limited  issuance  of  special  flight 
authorizations  to  conduct  certain 
nonrevenue  operations  that  are 
otherwise  prohibited  by  the  Part  91, 
Subpart  E.  noise  restrictions.  The 
current  rule  terminates  on  December  31, 
1987.  This  proposal  would  extend  SF'AR 
47  through  December  31,  1989,  and 
require  all  requests  for  special  flight 
authorizations  to  be  submitted  in  writing 
five  days  prior  to  effective  date.  The 
FAA  does  not  plan  to  extend  the  SFAR 
beyond  Januarv-  1,  1990. 
DATE:  Comments  must  be  received  on  or 
before  October  16,  1987. 
ADDRESSES:  Comments  on  the  proposal 
are  to  be  marked  "Docket  No.  24394" 
and  mailed  in  duplicate  to:  Federal 
Av  iation  Administration,  Office  of  the 
Chief  Counsel,  .Attn:  Rules  Docket 
(AGC-204),  Docket  No.  24394,  800 
Independence  Ave.,  SW.,  Washington, 
DC  20591;  or  delivered  in  duplicate  to 
Room  916,  800  Independence  Ave.,  SE., 
Washington,  DC.  Comments  may  be 
inspected  in  Room  916  on  weekdays, 
except  Federal  holidays,  between  8:30 
a.m.  and  5.00  p.m.. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mrs.  Laurette  Fisher.  Noise  Policy  and 
Regulatoi->'  Branch  (.^EE-110).  Noise 
Abatement  Division,  Office  of 
Environment  and  Energy,  Federal 
Aviation  Administration,  800 
Independence  Ave.  SW.,  Washington, 
DC  20591.  telephone:  (202)  267-3561. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  data,  views,  or 
arguments  and  by  commenting  on  the 
possible  environmental,  energy,  or 
economic  impact  of  this  proposal.  The 
comments  should  contain  the  regulatory 
docket  or  notice  number  and  be 
submitted  in  duplicate  to  the  address 
above.  .All  comments  received  as  well  as 
a  report  summarizing  any  substantive 


public  contact  with  FAA  personnel  on 
this  rulemaking  will  be  filed  in  the 
docket.  The  docket  is  available  for 
public  inspection  both  before  and  after 
the  closing  date  for  comments. 

Before  taking  any  final  action  on  the 
proposal,  the  Administrator  will 
consider  the  comments  made  on  or 
before  the  closing  date,  and  the  proposal 
may  be  changed  in  light  of  the 
comments  received. 

The  FAA  will  acknowledge  receipt  of 
a  comment  if  the  commenter  submits  a 
self-addressed,  stamped  postcard  with 
the  comment  and  on  the  postcard  the 
following  statement  is  made; 
"Comments  to  Docket  No.  24394."  When 
the  comment  is  received  by  the  FAA,  the 
postcard  will  be  dated,  time  stamped, 
and  returned  to  the  commenter. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rulemaking  by 
submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public 
Information  Center,  APA-230,  800 
Independence  Avenue  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-3484.  Requests  should  be 
identified  by  the  docket  number  of  this 
proposed  rule.  Persons  interested  in 
being  placed  on  a  mailing  list  for  future 
notices  of  proposed  rulemaking  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2,  Notice  of  Proposed 
Rulemaking  Distribution  System,  which 
describes  the  application  procedure. 

Synopsis  of  the  Proposal 

Under  Part  91  of  the  Federal  Aviation 
Regulations,  on  or  after  January  1, 1985, 
no  person  may  operate  a  civil  subsonic 
turbojet  airplane  with  maximum  weight 
of  more  than  75,000  pounds  to  or  from  an 
airport  in  the  United  States  unless  that 
airplane  has  been  shown  to  comply  with 
Stage  2  or  Stage  3  noise  levels  under 
Part  36.  This  restriction  applies  to  U.S. 
registered  aircraft  that  have  standard 
airworthiness  certificates  and  foreign 
registered  aircraft  that  would  be 
required  to  have  a  U.S.  standard 
airworthiness  certificate  in  order  to 
conduct  the  operations  intended  for  the 
airplane  were  it  registered  in  the  United 
States.  SFAR  47  was  adopted  February 
26,  1985,  (50  FR  7751,  February  26, 1985) 
to  permit  certain  operations  of  noise 
restricted  aircraft  without  a  formal  grant 
of  exemption  under  FAR  Part  11.  The 
FAA  has  determined  this  process  to  be 
very  cost  beneficial  and  time  efficient  to 
both  the  government  and  the  private 
sector.  On  December  31, 1986,  FAA 
extended  SFAR  47  for  a  one-year  period 
until  December  31, 1987,  in  order  to 
facilitate  the  removal  of  remaining  non- 
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noise  compliant  airplanes  from  the 
United  States.  The  FAA  believes  that  by 
January  1, 1990,  nearly  all  non-compliant 
Stage  1  aircraft  will  have  been  modified 
to  meet  Stage  2  noise  standards  or  be 
out  of  service.  Moreover,  if  a  situation 
arises  that  an  aircraft  needs  to  be 
hushkitted  after  January  1, 1990,  the  FAR 
Part  11  exemption  process  is  available. 
The  FAA  plans  no  further  action  to 
extend  the  SFAR  beyond  this  date. 

In  addition,  from  experience  gained  in 
the  issuance  of  special  fiight 
authorizations,  the  FAA  believes  a 
change  establishing  a  time  frame  for 
submitting  SFAR  47  requests  is  required 
due  to  the  number  of  last-minute 
requests  submitted. 

The  FAA  proposes  to  amend  section  3 
of  SFAR  47  to  require  the  applicant  for  a 
special  fiight  authorization  to  submit  its 
request  in  writing  five  days  before  the 
applicant's  requested  fiight  date.  This 
time  frame  will  prevent  any  delays  in 
issuing  the  requested  authorizations, 
and  assist  the  applicant  in  insuring  the 
flight  can  be  commenced  as  planned. 

Paperwork  Reduction  Act  Approval 

The  reporting  requirements  contained 
in  this  proposal  have  been  submitted  to 
OMB  for  review.  Comments  on  the 
requirements  should  be  submitted  to  the 
Office  of  Information  and  Regulatory 
Affairs  (OMB).  New  Executive  Office 
Building,  Room  3001,  Washington,  DC 
20503;  Attention:  FAA  Desk  Officer 
(Telephone  202-395-7340).  A  copy 
should  be  submitted  to  the  FAA  docket. 

Economic  Im[»act 

This  proposal  has  minimal  economic 
impact.  Adoption  of  the  proposal  would 
allow  an  alternative  from  the  exemption 
process  for  certain  operations,  reducing 
administrative  costs  upon  operators  and 
the  FAA.  While  the  operations  are  not 
without  some  noise  costs,  these  costs 
can  be  characterized  as  trivial,  since  the 
number  of  operations  at  any  one  local 
airport  will  be  extremely  low  in  number. 

Even  though  benefits  will  exceed 
costs  for  this  proposal,  the  FAA  finds 
that  the  SFAR  if  adopted,  is  not  likely  to 
have  significant  economic  impact  upon  a 
substantial  number  of  small  entities.  The 
basis  for  this  is  the  very  low  number  of 
requests  which  FAA  foresees  as  a  result 
of  the  adoption  of  this  proposal.  This 
number  should  not  exceed  twenty  over 
the  life  of  the  regulation.  Accordingly, 
preparation  of  a  full  regulatory 
evaluation  is  not  required. 

List  of  Subjects  in  14  CFR  Part  91 

Air  carriers.  Aviation  safety.  Safety, 
Aircraft,  Aircraft  pilots.  Air  traffic 
control,  Pilots,  Airspace,  Air 


Federal  Register  /  Vol.  52.  No.  179  /  Wednesday.  September  16, 


198"   /   Proposed  Rules 


35053 


transportation,  Airworthiness  directives 
and  standards. 

Environmental  Analysis 

Pursuant  to  Department  of 
Transportation  "Policies  and  Procedures 
for  Considering  Environmental  Impacts" 
{FAA  Order  1050.1D),  a  Finding  of  No 
Significant  Impact  has  been  prepared. 
The  changes  proposed  in  this  rule  do  not 
significantly  affect  the  quality  of  the 
human  environment. 

The  Proposed  Amendment 

Accordingly,  the  FAA  proposes  to 
amend  Part  91  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  91)  by 
amending  Special  Federal  Aviation 
Regulation  47  to  read  as  follows: 

PART  91— GENERAL  OPERATING  AND 
FLIGHT  RULES 

1.  The  authority  citation  for  Part  91 
continues  to  read  as  follows: 


Authority:  49  L'.S  C.  1301(7),  1303.  1344. 
1348.  1352  through  1355.  1401.  1421  through 
1431.  1471.  1472.  1502.  1510.  1522.  2121  through 
2125:  Articles  12.  29.  31.  and  32(a)  of  the 
Convention  on  International  Civil  Aviation 
(61  State  11801:  42  U  S  C  4321  et  seq,:  E.O. 
11514;  49  U,S,C,  106(gi  [Revised  Pub  L,  9"- 
449.  January  12.  1983] 

Special  Federal  Aviation  Regulation 
47 — [Amended] 

2.  By  amending  paragraph  3  'o  add 
one  paragraph  as  follows: 

(l)  Written  requests  should  be  received  five 
days  prior  to  requested  flight  date. 

3.  By  removing  from  paragraph  5  the 
word  "1987"  and  substituting  the  word 
"1989." 

The  proposal  has  minima!  economic 
consequences.  Accordingly,  for  reasons 
stated  earlier  the  FA.A  has  determined 
that:  (1)  The  amendment  does  not 
involve  a  major  rule  under  Executive 
Order  12291,  (2)  the  am.endm.ent  is  not 


significant  nor  does  it  require  a 
Regulatory  Evaluation  under  DOT, 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  19"9):  and  (3J  it  is 
certified  that  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  the 
amendment  will  not  have  significant 
econom.ic  impact  on  a  subs'dr,::d: 
number  of  small  entities  Ir.  add;'.;on, 
this  proposal,  if  adopted  would  have 
little  or  no  impact  on  trade  opr'v:r'.jn:;!es 
for  U.S.  firms  domg  business  c.  its(-,:s 
or  for  foreign  firm.s  domg  business  in  the 
United  States. 

Issued  at  Washington.  DC  on  September 

11,  198- 

Norman  H   Plummer 

Director  o;  Environment  and  Energy. 

[FR  Doc  8--2135'  Filed  9-15-87:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

10ACT-11-N] 

Medicare  Program;  Inpatient  Hospital 
Deductible  and  Coinsurance  Amounts 
and  Part  A  Premium  for  ttie  Uninsured 
Aged  for  1988 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice. 

summary:  This  notice  announces  the 
inpatient  hospital  deductible  and 
coinsurance  amounts  and  the  monthly 
hospital  insurance  premium  for  the 
uninsured  aged  for  calendar  year  1988 
under  Medicare's  hospital  insurance 
program.  The  Medicare  statute  specifies 
the  formulae  to  be  used  to  determine 
these  amounts. 

The  inpatient  hospital  deductible  will 
be  $540.  The  daily  coinsurance  amounts 
will  be:  (a)  $135  for  the  61st  through  90th 
days  of  hospitalization;  (b)  $270  for 
lifetime  reserve  days:  and  (c)  $67.50  for 
the  21st  through  100th  days  of  extended 
care  services  in  a  skilled  nursing  facility. 

The  monthly  Medicare  hospital 
ir.surance  premium  for  the  12  months 
beginning  January  1. 1988  (for 
individuals  who  are  not  insured  under 
the  Social  Security  or  Railroad 
Retirement  Acts  and  do  not  otherwise 
m.eet  the  requirements  for  entitlement  to 
Part  A)  is  $234. 

EFFECTIVE  DATE:  January  1, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barb  Klees.  (301)  594-2780. 
SUPPLEMENTARY  INFORMATION: 

I.  Inpatient  Hospital  Deductible  and 
Coinsurance  Amounts 

Section  1813  of  the  Social  Security  Act 
(the  Act)  (42  U.S.C.  1395(e))  provides  for 
an  inpatient  hospital  deductible  and 
certain  coinsurance  amounts  to  be 
deducted  from  the  amount  payable  by 
Medicare  for  inpatient  hospital  services 
and  extended  care  services  furnished  an 
individual.  Section  1813(b)(2)  of  the  Act, 
as  amended  by  section  9301  of  the 
Omnibus  Budget  Reconciliation  Act 
(OBRA)  of  1986,  Pub.  L.  99-509,  requires 
the  Secretary  to  determine  and  publish 
by  September  15  of  each  year  the 
amount  of  the  inpatient  hospital 
deductible  applicable  for  the  following 
calendar  year. 

The  1988  inpatient  hospital  deductible 
and  coinsurance  amounts  discussed 
below  have  been  computed  as  required 
by  section  1813  of  the  Act.  The  costs 
associated  with  this  notice  are  the  result 
of  legislative  requirements  implemented 


by  this  notice.  The  amount  of  the 
deductible  for  1988  under  the  formula 
has  been  determined  to  be  $540.  This 
represents  a  4  percent  increase  over  the 
deductible  for  1987,  which  was  $520.  The 
1987  deductible  had  increased  6  precent 
over  that  for  1986.  The  $520  amount  for 
1987  was  prescribed  by  Congress  in 
section  1813(b)(1)  of  the  Social  Security 
Act,  as  amended  by  section  9301  of 
OBRA. 

Section  9301  of  Pub.  L.  99-509 
amended  section  1813  of  the  Act  to 
establish  a  new  method  for  computing 
the  amount  of  the  inpatient  hospital 
deductible.  Under  the  formula  specified 
in  the  law,  the  deductible  for  calendar 
year  1988  must  be  equal  to  $520  (the 
deductible  for  the  preceding  year) 
multiplied  by  the  percentage  increase 
(that  is,  the  update  factor)  for  the 
prospective  payment  rates  for  inpatient 
hospital  services  effective  October  1, 
1987,  and  adjusted  to  reflect  real  case 
mix.  The  amount  so  determined  is 
rounded  to  the  nearest  multiple  of  $4. 
The  applicable  percentage  increase 
for  Medicare  prospective  payment  rates 
is  2.7  percent,  as  announced  in  the 
Federal  Register  on  September  1, 1987 
(52  FR  33034).  The  case-mix  adjustment 
factor  is  1.46  percent. 

A  case-mix  index  is  calculated  for 
each  hospital  reflecting  the  relative 
costliness  of  that  hospital's  mix  of  cases 
compared  to  a  national  average  mix  of 
cases.  We  computed  the  increase  in 
average  case  mix  for  hospitals  paid 
under  the  Medicare  prospective 
payment  system  (PPS)  in  fiscal  year 
1987.  We  used  PPS  bills  available  to  us 
as  of  the  end  of  July  1987.  This  is  a  total 
of  about  6  million  discharges  for  FY 
1987.  The  increase  in  average  case  mix 
in  FY  1987  is  computed  to  be  1.46 
percent. 

In  the  June  11,  1987  notice  of  the 
Secretary's  recommended  update  for 
PPS  hospitals  (52  FR  22386],  we  made  no 
adjustment  to  the  update  factor  for  case 
mix,  since  at  that  time  the  date 
indicated  an  increase  in  case  mix  of  0.6 
percent  in  FY  1987,  which  was  small 
compared  to  increases  in  prior  years. 
We  considered  all  of  this  increase  as 
due  to  changes  in  real  case  mix.  Even 
though  the  measure  of  case-mix  increase 
for  FY  1987  has  increased  to  1.46 
percent,  we  did  not  recommend  any 
adjustment  to  the  PPS  update  for  FY 
1988.  Hence,  we  considered  all  of  the 
1.46  percent  increase  as  changes  Ln  real 
case  mix.  By  law,  we  must  increase  the 
deductible  by  the  real  case-mix  increase 
of  1.46  percent. 

Thus,  the  inpatient  hospital  deductible 
for  calendar  year  1988  is  $520  times 
1.027  times  1.0146,  which  equals  $541.84 
and  is  rounded  to  $540. 


Because  the  coinsurance  amounts  in 
section  1813  of  the  Act  are  fixed 
percentages  of  the  inpatient  hospital 
deductible  for  services  furnished  in  the 
same  calendar  year,  the  increase  in  the 
deductible  has  the  effect  of  also 
increasing  the  amount  of  coinsurance 
the  Medicare  beneficiary  must  pay. 
Thus,  for  inpatient  hospital  services  or 
extended  care  services  furnished  in 
1988,  the  daily  coinsurance  for  the  61st 
through  90th  days  of  hospitalization  (V* 
of  the  inpatient  hospital  deductible)  will 
be  $135;  the  daily  coinsurance  for 
lifetime  reserve  days  [Vz  of  the  inpatient 
hospital  deductible)  will  be  $270;  and 
the  daily  coinsurance  for  the  21st 
through  100th  days  of  extended  care 
services  in  a  skilled  nursing  facility  (Va 
of  the  inpatient  hospital  deductible)  will 
be  $67.50. 

The  estimated  cost  to  beneficiaries 
due  to  these  increases  is  $200  million. 
This  amount  is  based  on  an  estimated 
7.3  million  beneficiaries  who  will  have 
7.9  miUion  benefit  periods  and  use  2.9 
million  hospital  coinsurance  days,  1.1 
million  lifetime  reserve  days,  and  4.2 
million  skilled  nursing  facility 
coinsurance  days  in  1988. 

n.  Part  A  Premium  for  the  Uninsured 
Aged 

Under  the  authority  in  section 
1818(d)(2)  of  the  Social  Security  Act  (42 
U.S.C.  1395i-2(d](2)],  I  have  determined 
that  the  monthly  Medicare  hospital 
insurance  premium  for  the  uninsured 
aged  for  the  12  months  beginning 
January  1, 1988  is  $234. 

Section  1818  of  the  Social  Security  Act 
(Act)  provides  for  voluntary  enrollment 
in  the  hospital  insurance  program  (Part 
A  of  Medicare),  subject  to  payment  of  a 
monthly  premium,  of  certain  persons  age 
65  and  older  who  are  uninsured  for 
social  security  or  railroad  retirement 
benefits  and  do  not  otherwise  meet  the 
requirements  for  entitlement  to  hospital 
insurance.  (Persons  insured  under  the 
Social  Security  or  Railroad  Retirement 
Acts  need  not  pay  premiums  for  hospital 
insurance.) 

The  formula  specified  in  this  section 
requires  that,  for  the  period  beginning 
January  1, 1988,  the  1973  base  year 
premium  ($33)  be  multiplied  by  the 
ration  of  (1)  the  1988  inpatient  hospital 
deductible  to  (2)  the  1973  inpatient 
hospital  deductible,  rounded  to  the 
nearest  multiple  of  $1,  or,  if  midway 
between  multiples  of  $1,  to  the  next 
higher  multiple  of  $1. 

Under  section  1813(b)(2)  of  the  Act, 
the  1988  inpatient  hospital  deductible 
was  determined  to  be  $540.  The  1973 
deductible  was  actuarially  determined 
to  be  $76,  although  the  1973  deductible 
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was  actually  promulgated  to  be  only 
$72,  to  comply  with  a  ruling  of  the  Cost 
of  Living  Council.  (See  37  FR  21452. 
October  11,  1972.)  The  monthly  premium 
for  the  12-month  period  beginning 
January  1.  1988  has  been  calculated 
using  the  $76  deductible  for  1973.  since 
this  more  closely  satisfies  the  intent  of 
the  law.  Thus,  the  monthly  hospital 
insurance  premium  is  S33   ^   [540/76]  = 
$234.47.  which  is  rounded  to  S234. 
The  monthly  hospital  insurance 
premium  for  the  uninsured  aged  for  the 
12-month  period  beginning  January  1, 
1988,  will  increase  to  $234.  That  amount 
IS  4  percent  higher  than  ihe  S226 


monthly  premium  amount  for  the  12- 
month  period  beginning  January  1.  198" 
The  estimated  cost  of  this  increase  to 
the  approximately  18  thousand  enrollees 
who  do  not  otherwise  meet  the 
requirements  for  entitlement  to  hospital 
insurance  wiii  be  about  S2  niii'ion 

III.  Regulatory  Impact  Statement 

This  notice  merely  announces 
amounts  required  by  legislation.  This 
notice  IS  not  a  proposed  rule  or  a  final 
rule  issued  after  a  proposal,  and  does 
not  alter  any  regulation  or  policy. 
Therefore,  we  have  determined,  and  the 
Secretary  certifies,  that  no  analyses  are 
required  under  Executive  Order  12291  or 


the  Rpguicitorj  Flexibility  Act  (5  U.S.C, 
601  thrij^gh  612). 

(Sec.  1813lb)(2)  of  the  Social  Security  Act  (42 
L'.S.C,  1395e(b)(2)  and  sec.  1818(d)(2)  of  the 
Social  Security  Act.  (42  U.S.C.  1395i-2(d)(2)) 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.773,  Medicare — Hospital 
Insurance) 

Dated:  September  10. 1987. 
William  L  Roper, 

Administrator.  Health  Care  Financing 
Administration. 

.Approved:  September  11,  1987. 
Otis  R.  Bowen, 
Secretary. 
fFR  Dor  P--21553  Filed  9-16-87: 10:03  am] 
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The  United  States 
Government  Manual 
1987/88 

As  the  official  handbook  of  the  Federal 
Government,  the  Manual  is  the  best  source  of 
information  on  the  activities,  functions, 
organization,  and  principal  officials  of  the 
agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi- 
official  agencies  and  international  organizations 
in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in 
where  to  go  and  who  to  see  about  a  subject  of 
particular  concern  is  each  agency's   "Sources  of 
Information  ■  section,  which  provides  addresses 
and  telephone  numbers  for  use  in  obtaining 
specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and 
many  other  areas  of  citizen  interest.  The  Manual 
also  includes  comprehensive  name  and 
subject  agency  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the 
Federal  Government  abolished,  transferred,  or 
changed  in  name  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the 
Federal  Register,  National  Archives  and  Records 
Administration. 

$20.00  per  copy 

Publication  Order  Form 
Order  processing  code.       6319  I 

1_ 1      X  ^Ll^r/    please  send  me  the  following  indicated  publications: 

I 

copies  of  THE  UNITED  STATES  GOVERNMENT  MANUAL,  1987/88  at  S20.00  per 

copy.  S/N  069-000-00006-1. 

1.  The  total  cost  of  my  order  is  S_ 


...^ „.  ...^ Internationa!  customers  please  add  25%.  All  prices  include  regular 

domestic  postage  and  handling  and  are  good  through  3  88.  After  this  date,  please  call  Order  and  Information 

Desk  at  232-783-3238  to  verify  prices. 

Please  Type  or  Print  I 


2. 


(Company  or  personal  aame) 


(Additional  address  attention  line) 


3.  Please  choose  method  of  payment: 

I I  Check  payable  to  the  Superintendent  of  Documents 

[H  GPO  Deposit  Account       M     I     I     I     11     l~[    .1 
I I  VISA,  or  MasterCard  Account 


(Street  address) 


(City   State,  ZIP  Code) 

(  ) 


I 


(Credit  card  expiration  date) 


Thank  you  for  your  order! 


(Daytime  phone  including  area  code) 


(Signature) 


(Rev-  9-B7) 


4.  Mail  To:  Superintendent  of  Documents,  Government  Printing  Office,  Washington.  DC.  20402-9325 
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(not  published  on  Saturdays.  Sundays,  or  on  official  holidays), 
by  the  Office  of  the  Federal  Register.  National  Archives  arid 
Records  Administration.  Washington.  DC  20408.  under  the 
Federal  Register  Act  (49  Stat.  500.  as  amended:  44  U.S.C.  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  b^  the 
Superintendent  of  Documents,  U.S.  Government  Printmg  Of  jce, 
Vv'Hshington.  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  makinj 
avadaliie  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations   jud 
E.xeculive  Orders  and  Federal  agency  documents  having  ge  leral 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  Interest.  Document.s  are  on  file  for  pu   lie 
inspection  in  the  Office  of  the  Federal  Register  the  day  be  ore 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

Ihe  Federal  Register  will  be  furnished  by  mail  to  subscribi 
for  S;)40.00  per  year,  or  $170.00  for  6  months,  payable  in 
advance.  The  charge  for  individual  copies  is  $1.50  for  each 
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Documents,  U.S.  Government  Printing  Office,  Washington,  1)C 
20402 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 

Questions  and  requests  for  specific  information  may  be  dit  ;cted 
to  the  telephone  numbers  listed  under  INFORMATION  AN  ) 
ASSISTANCE  In  the  READER  AIDS  section  of  this  issue. 
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Agricultore  Department 

See  also  Animal  and  Plant  Health  Inspection  Service;  Food 

and  Nutrition  Service;  Soil  Conservation  Service 
RULES 

Conservation,  highly  erodible  land  and  wetland.  35194 

NOTICES 

Frocurement: 
Commercial  activities,  performance;  inventory  and  review 
schedule  (OMB  A-76  implementation),  35120 
Program  payments:  income  tax  exclusion;  primary  purpose 
determination; 
Colorado  inactive  mine  reclamation  program.  35120 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Plant-relatud  quaraniine,  domestic: 

Mediterranean  fruit  flv,  35059 
PROPOSED  RULES 
I'ldnt  rt'latt'd  quarantine,  domestic: 

Citrus  canker,  35105 

Army  Department 

NOTICES 

M"(-ti!ljJS: 

Science  Board.  .<5125 
Civil  Rights  Commission 

NOTICES 

M'  t'lings;  State  advisory  committees: 
Florida.  35124 
Michigan.  35124 

Coast  Guard 

RULES 

Ports  and  waterways  safety: 

Boston  Harbor,  MA;  security  zone,  35080 

Commerce  Department 

i>ee  u/so  Foreign-Trade  Zones  Board;  International  Trade 
Administration;  National  Oceanic  and  Atmospheric 
.'\dm.inistration 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

35122 

Commercial  Space  Transportation  Office 

NOTi:,ES 

Environmental  statements;  avadability,  etc.: 
Expendable  launch  vehicle  program.  35180 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-m.ide  textdes: 
Costa  Rica.  35124 

Customs  Service 

RULES 

(Jrganization  and  functions;  field  organization,  ports  of 
entry,  etc.: 

Port  Huron.  MI.  35062 

Defense  Department 

See  also  Army  Department;  Novv  Department 


Federal  Acquisition  Regulation  (FAR): 

Personal  services  compensation  (severance  pay).  35191 

Economic  Regulatory  Administration 

NO*:CES 

Electricity  export  and  import  authorizations,  permits,  etc.: 

Central  Maine  Power  Co.,  35126 
Natural  gas  exportation  and  importation: 

Continental  Natural  Gas,  Inc.,  35127 
Rem.edial  orders: 

Texaco,  Inc.,  35128 

Education  Department 

NOTICES 

American  education,  condition:  correction,  35187 
Grants;  availability,  etc.: 
Fulbright-Hays  doctoral  dissertation  research  abroad 

fellowship  program,  35125 
Fulbright-Hays  faculty  research  abroad  fellowship 

program.  35126 
Minority  institutions  science  improvement  program.  35126 

Energy  Department 

>' ■  Frnomic  Regulatory  Administration;  Federal 

i-  •  '  ''j>  Regulatory  Commission 

PROPOSED  RULES 

Financial  assistance: 
Financial  assistance  awards;  restricted  eligibility  policy 
revision.  35111 

NOTICES 

Atomic  energy  agreements;  subsequent  arrangements: 
Austria  and  European  Atomiic  Energy  Community 
[Editorial  Note:  This  document,  appearing  at  page 
34829  in  the  Federal  Register  of  September  15,  1987, 
was  listed  incorrecUy  in  that  issue's  table  of 
contents.] 

Environmental  Protection  Agency 

RULES 

Air  programs;  State  authority  delegations: 
Arizona,  35084 

(2  documents) 
California,  35083-35092 

(7  documents) 
Hawaii.  35091 
Nevada,  35083 
Air  quality  implementation  plans;  approval  and 

promulgation;  various  States: 
\pw  Hampshire,  35081 

PPOPOSEC  RULES 

Water  pollution  control: 
Secondary  treatment  regulations;  percent  removal 

requirements  during  dry  periods  for  treatment  works 
served  by  combined  sewers,  35210 

Executive  Office  of  the  President 
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Farm  Credit  Administration 

NOTICES 

Orgdmz.dtion,  functions,  and  authority  delegations: 
Authorization  to  authenticate  documents,  etc.;  certaii 

empkjyees,  3,')13" 

Federal  Communications  Commission 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 

35138  I 

R.idio  servicf\s,  special: 

l'rn.\!te  land  mobile  services — 

Window  filing  for  MHz  SMR  applications,  35138 
Applications.  ht'arini;s.  determinations,  etc.: 
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Great  Plains  Educational  Trust  et  al..  35139 
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RSO  Broadcasting  et  al.,  35140 
Schwartz.  Harold  S.,  et  al.,  35141 
Seaboard  Broadcasting  Co.  et  al.  35140 
Western  Telecasting  Co.  et  al..  35141 

Federal  Election  Commission 
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Nh^eth'igs.  Sunshine  Act,  35186 

Federal  Energy  Regulatory  Commission 

PROPOSED  RULES 

Natural  gas  co.'^ipanies  (Natural  Gas  Act): 

Nalbfiil  o.is  data  collection  system:  technical  conferences, 
35117 
NOTICES 
F.icctric  rate  and  corporate  regulation  filings: 

CuU  F'uwtr  Co.  et  al..  35129 
Natural  gas  companies: 
Certificates  of  public  convenience  and  necessity; 

applications,  abandonment  of  service  and  petitions  to 
amend,  35132 
Applications,  hearings,  determinations,  etc.: 
ANR  Pipeline  Co..  35133 
Cambridge  Electric  Light  Co..  35133 
El  Paso  Natural  Gas  Co.,  35134 
Meridian  Oil  Trading  Inc.,  35134 
Natural  Gas  Pipeline  Co.  of  America,  35134,  35135 

(2  documents] 
l^niun  Pacifu,  Resources  Co.,  35135 

Federal  Highway  Administration 

RULES 

Engineering  and  traffic  operations: 

Truck  size  and  weight — 

Designated  highway  networks,  35064 
NOTICES 
F:u  ircinmental  statements;  notice  of  intent; 

.MiiiCopa  County,  AZ,  35180 

Federal  Maritime  Commission 

NOTICES 

Meetings.  Sunshine  Act,  35186 

Federal  Mediation  and  Conciliation  Service 

NOTICES 

Meetings, 

President  s  .Mediation  and  Conciliation  Advisory 
Committee.  35141 
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NOTICES 
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Nationwide  BankShares.  Inc..  et  aL.  35142 

Federal  Trade  Commission 

NOTICES 

Meetings;  Sunshine  Act,  35186 

Financial  Management  Service 
See  Fiscal  Service 

Fiscal  Service 
NOTICES 

Surety  companies  acceptable  on  Federal  bonds: 
Motor  Club  of  America  Insurance  Co.;  correction.  35187 


Fish  and  Wildlife  Service 

NOTICES 

Alaska  national  wildlife  refuges;  cab  n  management,  35157 
Food  a.nd  Drug  Administration 

RULES 

Administrative  practices  and  procedures: 
Outside  standard-setting  activities  participation;  State 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

(Docket  No.  87-124) 

Mediterranean  Fruit  Fly;  Addition  to 
the  Quarantined  Areas 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USD.^. 
ACTION:  Interim  rule  and  request  for 

comments. 


summary:  We  are  amending  the 

Mediterranean  fruit  fly  regulations  by 
adding  an  additional  portion  of  Los 
Angeles  County  in  California  to  the  list 
of  areas  m  Los  Angeles  County 
designated  as  quarantined  areas.  This 
action  is  necessary  as  an  emergency 
measure  in  order  to  prevent  the  artificial 
spread  of  the  Mediterranean  fruit  fly 
into  noninfested  areas  of  the  United 
States.  The  effect  of  this  action  is  to 
impose  certain  restrictions  on  the 
interstate  movement  of  regulated 
articles  from  the  quarantined  area. 
DATES:  Interim  rule  effective  September 
14.  1987.  Consideration  will  be  given 
only  to  comments  postmarked  or 
received  on  or  before  November  16, 
1987, 

ADDRESSES:  Send  an  original  and  two 
copies  of  written  comments  to  Steven  B. 
Farbman,  Assistant  Director.  Regulatory 
Coordination.  APHIS,  USDA.  Room  728. 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  Please  state  that 
your  comments  refer  to  Docket  Number 
87-124,  Comments  received  may  be 
inspected  at  Room  728  of  the  Federal 
Building  between  8  a,m.  and  4:30  p.m.. 
Monday  through  Friday,  except 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Eddie  Elder,  Chief  Operations  Officer, 
Domestic  and  Emergency  Operations. 


Plant  Protection  and  Quarantine. 
Animal  and  Plant  Health  Inspection 
Service.  U.S.  Department  of  .Agriculture. 
Room  661  Federal  Building,  6505  Belcrest 
Road,  Hyattsville,  MD  20782,  301^36- 
6365. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Mediterranean  fruit  fly.  Ceratitis 
capitata  (Wiedemann),  is  an  extremely 
destructive  pest  of  numerous  fruits 
(especially  citrus  fruits),  nuts, 
vegetables,  and  berries.  Heavy 
infestations  of  this  pest  can  result  in 
complete  loss  of  these  crops.  The  short 
life  cycle  of  the  MediteiTanean  fruit  fly 
permits  the  rapid  development  of 
serious  outbreaks. 

A  document  published  in  the  Federal 
Register  on  September  2, 1987,  (52  FR 
33218-33224,  Docket  Number  87-120) 
established  the  Mediterranean  fruit  fly 
regulations  (7  CFR  301.78  e/ se?.; 
referred  to  below  as  the  regulations). 
The  regulations  impose  restrictions  on 
the  interstate  movement  of  regulated 
articles  from  quarantined  areas  in  order 
to  prevent  the  artificial  spread  of  the 
Mediterranean  fruit  fly  to  nonmfested 
areas  of  the  United  States. 

The  regulations,  among  other  things, 
designated  portions  of  Los  Aneeies 
County  as  a  quarantined  area.  This  area 
remains  infested  with  Mediterranean 
fiiiit  fly. 

However,  the  Mediterranean  fruit  fly 
has  now  been  found  in  other  areas  of 
Los  Angeles  County,  as  a  result  of 
trapping  surveys  conducted  by 
inspectors  of  Plant  Protection  and 
Quarantine,  Animal  and  Plant  Health 
Inspection  Service.  United  States 
Department  of  Agriculture  and  state 
agencies  of  California,  The  regulations 
in  §  301.78-3  provide  that  the  Deputy 
Administrator  for  Plant  Protection  and 
Quarantine  shall  list  as  a  quarantined 
area  each  state,  or  each  portion  of  a 
state,  in  which  the  Mediterranean  fruit 
fly  has  been  found  by  an  inspector.  We 
are  amending  the  regulations  by  revising 
the  quarantined  area  to  include  all  the 
areas  in  Los  .Angeles  County  in  which 
the  Mediterranean  fruit  fly  has  been 
found.  The  re\  ised  quarantined  area  is 
as  follows: 

Los  Angeles  County 

That  portion  of  the  county  bounded  by  a 
line  beginning  ai  the  intersection  of  Interstate 
Highway  10  and  Central  Avenue:  then 


southeriy  along  Central  Avenue  to  its 
intersection  with  Martin  Luther  King.  Jr. 
Boulevard:  then  westerly  along  Martin  Luther 
kmg.  Jr.  Boulevard  to  its  inter.section  with 
Broadway:  then  southerly  on  Broadway  to  its 
intersection  with  Imperial  Highway;  then 
easterly  along  Imperial  Highway  to  its 
intersection  with  Stale  Highway  19:  then 
northeasterly  along  State  Highway  19  to  its 
intersection  with  Washington  Boulevard: 
than  northwesterly  along  V\ashington 
Boulevard  to  its  intersection  with  Paramount 
Boulevard:  then  northeaslfrly  along 
Paramount  Boulevard  to  its  intersection  with 
State  Highway  72:  then  westerly  along  State 
Highway  72  to  Us  intersertion  with 
Montebello  Boulevard:  then  northerly  along 
Montebeilo  Boulevard  to  its  intersection  with 
F'aramount  Boulevard;  then  northerly  along 
Paramount  Boulevard  to  its  intersection  with 
S;.ite  Highway  60:  then  westerly  along  State 
Highwav  60  to  Its  intersection  with  Mednik 
Avenue;  then  northerly  along  .Mednik  .Avenue 
to  Its  intersection  with  Floral  Drive,  then 
northeasterly  along  an  imagman.-  line  to  the 
intersection  of  Brighiwood  Street  and 
Stonewell  Street:  then  norlherlv  along  an 
imaginary  line  to  the  intersecUon  of  Casuda 
Canyon  Drive  and  Ladera  Street;  then 
northerly  along  Ladera  Street  to  its 
intersection  with  Verde  Vista  Drive;  then 
westerly  along  an  imaginary  line  to  the 
intersection  of  State  University  Drive  and 
Fastern  Avenue;  then  wes'erly  along  Eiistem 
Avenue  to  its  inte-section  witti  Mananna 
Avenue;  then  westerly  along  an  imaginary 
line  to  the  intersection  of  Boi.a  .■Avenue  and 
Valley  Boulevard;  then  northwesterly  along 
Valley  Boulevard  to  its  intersection  with 
Misjion  Road;  then  southwesterly  along 
Ntission  Road  to  its  intersection  with  US 
Highway  101;  then  weslerh  along  US. 
Highway  101  to  its  intersection  with  Vignes 
Street;  then  southerly  along  Vignes  Street  to 
Its  intersection  with  1st  Street,  then  easterly 
along  1st  Street  to  its  intersec  tion  witn  Santa 
Fe  Avenue:  then  southerly  along  Santa  Fe 
Avenue  to  its  intersection  with  Interstate 
Highway  10;  then  westerly  along  Interstate 
Highway  10  to  the  point  of  beginning. 

Emergency  .A.ction 

\\':i:iam  F.  Helm.s.  Deputy 
.-\diT:;n;strator  of  the  Animal  and  Plant 
Health  Inspection  Service  for  Plant 
Protection  and  Quarantine,  has 
determiined  that  an  emergency  situation 
exists,  which  warrants  publication  of 
this  interim  rule  without  prior 
opportunity  for  public  comment  Due  to 
the  possibility  that  the  Mediterranean 
fruit  fly  could  be  spread  artifically  to 
noninfested  areas  of  the  United  States,  a 
situation  exists  requiring  immediate 
action  to  help  control  the  spread  of  this 
pest.  Since  prior  notice  and  other  public 
procedures  with  respect  to  this  interim 
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rule  are  impracticable  and  contrary  to 
the  public  interest  under  these 
emergency  conditions,  there  is  good 
cause  under  5  U.S.C.  553  to  make  this 
interim  rule  effective  upon  signature. 
We  will  consider  comments  on  this 
interim  rule  that  are  postmarked  or 
received  within  60  days  of  publication. 
As  soon  as  possible  after  the  comment 
period  closes,  we  will  publish  another 
document  in  the  Federal  Register 
discussing  the  comments  we  received 
and  any  amendments  we  are  making  to 
the  rule  as  a  result  of  the  comments. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issumg  this  rule  in 
conformance  with  Executive  Order 
12291.  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  100 
million  dollars;  will  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and  will 
not  cause  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productiv  ity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12291. 

Within  the  part  of  Los  Angeles  County 
that  is  being  added  to  the  quarantined 
area,  there  are  fewer  than  20  small 
entities  that  may  be  affected.  12  mobile 
and  three  stationary  fruit  stands.  Most 
of  the  sales  by  these  entities  are  local 
intrastate  sales  and  will  not  be  affected 
by  this  rule.  Also,  tho  conditions  in  the 
Mediterranean  fruit  fly  regulations  and 
the  treatments  in  the  Plant  Protection 
and  Quarantine  Treatment  Manual, 
incorporated  by  reference  in  the 
regulations,  allow  interstate  movement 
of  most  articles  without  significant 
added  costs. 

Based  on  these  circumstances,  the 
-Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  .^ct 

The  regulations  in  this  subpart  contain 
no  information  collection  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.). 


Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  state  and  local 
officials.  (See  7  CFR  Part  3015,  Subpart 
V.) 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities,  Plant 
diseases.  Plant  pests.  Plants 
(Agriculture),  Quarantine, 
Transportation,  Mediterranean  fruit  fly. 
Incorporation  by  reference. 

PART  301— DOMESTIC  QUARANTINE 

NOTICES 

Accordingly,  7  CFR  Part  301  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  301 
continues  t©  read  as  follows: 

Authority:  7  U.S.C.  150dd,  150ee,  150ff;  161. 
162.  and  164-167;  7  CFR  2.17,  2.51,  and 
371.2(c). 

2.  In  §  30l.78-3(c).  the  designation  of 
the  quarantined  areas  is  revised  to  read 
as  follows: 

§  301.78-3    Quarantined  areas. 

***** 

(c)  *  *  'j 

California 

Los  Angeles  County 

That  portion  of  the  county  bounded  by  a 
line  beginning  at  the  intersection  of  Interstate 
Highway  10  and  Central  Avenue;  then 
southerly  along  Central  Avenue  to  its 
intersection  with  Martin  Luther  King,  Jr. 
Boulevard;  then  westerly  along  Martin  Luther 
King.  Jr.  Boulevard  to  its  intersection  with 
Broadway:  tijen  southerly  on  Broadway  to  its 
intersection  with  Imperial  Highway;  then 
easterly  along  Imperial  Highway  to  its 
intersection  with  State  Highway  19:  then 
northeasterly  along  State  Highway  19  to  its 
intersection  with  Washington  Boulevard; 
then  northwesterly  along  Washington 
Boulevard  to  its  intersection  with  Paramount 
Boulevard;  then  northeasterly  along 
Paramount  Boulevard  to  its  intersection  with 
State  Highway  72;  then  westerly  along  State 
Highway  72  to  its  intersection  with 
Montebello  Boulevard;  then  northerly  along 
Montebello  Boulevard  to  its  intersection  with 
Paramount  Boulevard;  then  northerly  along 
Paramount  Boulevard  to  its  intersection  with 
State  Highway  60;  then  westerly  along  State 
Highway  60  to  its  intersection  with  Mednik 
Avenue;  then  northerly  along  Mednik  Avenue 
to  its  intersection  with  Floral  Drive;  then 
northeasterly  along  an  imaginary  line  to  the 
intersection  of  Brightwood  Street  and 
Slonewell  Street;  then  northerly  along  an 
imaginary  line  to  the  intersection  of  Casuda 
Canyon  Drive  and  Ladera  Street;  then 
northerly  along  Ladera  Street  to  its 
intersection  with  Verde  Vista  Drive;  then 
westerly  along  an  imaginary  line  to  the 


intersection  of  State  University  Drive  and 
Eastern  Avenue;  then  westerly  along  Eastern 
Avenue  to  its  intersection  with  Marianna 
Avenue:  then  westerly  along  an  imaginary 
line  to  the  intersection  of  Boca  Avenue  and 
Valley  Boulevard;  then  northwesterly  along 
Valley  Boulevard  to  its  intersection  with 
Mission  Road;  then  southwesterly  along 
Mission  Road  to  its  intersection  with  U.S. 
Highway  101:  then  westerly  along  U.S. 
Highway  101  to  its  intersection  with  Vignes 
Street;  then  southerly  along  Vignes  Street  to 
its  intersection  with  1st  Street;  then  easterly 
along  1st  Street  to  its  intersection  with  Santa 
Fe  Avenue;  then  southerly  along  Santa  Fe 
Avenue  to  its  intersection  with  Interstate 
Highway  10;  then  westerly  along  Interstate 
Highway  10  to  the  point  of  beginning. 

Done  at  Washington.  DC,  this  14th  day  of 
September.  1987. 
D.  Husnik, 

Acting  Deputy  Administrator.  Plant 
Protection  and  Quarantine  Animal  and  Plant 
Health  inspection  Service. 
[FR  Doc.  87-21468  Filed  9-16-87;  8:45  am] 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  706 

Federal  Credit  Union;  Prohibited 
Lending  Practices 

agency:  National  Credit  Union 
Administration. 

ACTION:  Interim  final  rule. 

summary:  The  Competitive  Equality 
Banking  Act  of  1987  (CEBA)  amended 
the  Federal  Trade  Commission  Act  to 
provide  that  the  authority  to  declare 
practices  of  Federal  credit  unions 
(FCU's)  unfair  or  deceptive  trade 
practices  was  transferred  from  the 
Federal  Trade  Commission  (FTC]  to  the 
NCUA.  The  CEBA  further  amended  the 
FTC  Act  to  require  the  NCUA  to 
promulgate  rules  that  are  substantially 
similar  to  rules  issued  by  the  FTC 
defining  unfair  or  deceptive  trade 
practices.  The  FTC  adopted  such  a  rule 
entitled  the  Credit  Practices  Rule  which 
FCU's  were  subject  to  until  the 
enactment  of  the  CEBA.  The  Credit 
Practices  Rule  prohibits  the  use  by 
creditors  of  four  contract  provisions  and 
the  pyramiding  of  late  charges,  and 
requires  a  notice  to  be  given  to  potential 
cosigners  of  credit  obligations.  This 
interim  final  rule  was  adopted  by  the 
NUCA  Board  to  meet  NCUA's  statutory 
mandate  to  adopt  substantially  similar 
rules  as  those  issued  by  the  FTC 
defining  unfair  or  deceptive  trade 
practices. 
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EFFECTIVE  DATE:  September  17, 1987. 
Comments  must  be  received  on  or 
before  November  17.  1987. 
ADDRESS:  Send  comments  to  Becky 
Baker,  Secretary,  NCUA  Board,  National 
Credit  Union  Administration.  1776  G 
Street.  .\W..  Washington,  DC  20456. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  J.  Engel,  Deputy  General  Counsel, 
or  Julie  Tamuleviz,  Staff  Attorney, 
NCUA,  Office  of  General  Counsel,  at  the 
above  address,  or  telephone:  (202J  357- 
1030. 

SUPPLEMENTARY  INFORMATION: 

Background 

Prior  to  the  enactment  of  the 
Competitive  Equality  Banking  Act  of 
1987  (CEBA).  Pub.  L.  100-86,  on  August 
10,  1987,  the  Federal  Trade  Commission 
(FTC)  had  the  authority  to  prevent 
FCUs  from  engaging  :n  unfair  or 
deceptive  trade  practices.  (15  U.S.C.  45 
(a](2).)  The  FTC  also  had  the  authority 
to  prescribe  rules  defining  unfair  or 
deceptive  trade  practices.  |15  U.S.C 
57a(a)(l}|B).)  The  CF^A  amended  the 
FTC  Act  by  transferring  to  the  NCUA 
the  authority  to  declare  practices  of 
FCU's  unfair  or  deceptive  trade 
practices,  to  investigate  such  practices, 
and  to  issue  rules  regulating  such 
practices  by  FCU's.  This  amendment 
provided  FCU's  with  the  same 
exemptions  from  the  FTC's  trade 
practices  authority  with  respect  to 
unfair  or  deceptive  trade  practices  as 
those  currently  allowed  banks  and 
savings  and  loans  regulated  by  the 
Federal  Reserve  Board  and  the  Federal 
Home  Loan  Bank  Board. 

As  amended  by  CEB.'\,  the  FTC  Act 
provides  that,  within  60  days  after  the 
effective  date  of  an  PTC  Rule  defining 
unfair  or  deceptive  trade  practices. 
NCU.'X  must  promulgate  rules  applicable 
to  FCU's  prohibiting  acts  or  practices  of 
FCU's  which  are  substantially  similar  to 
those  prohibited  by  the  FTC  unless  the 
Board  finds  that  such  acts  and  practices 
of  FCU's  are  not  unfair  or  deceptive.  The 
FTC  issued  such  a  Rule,  the  Credit 
Practices  Rule,  which  became  effective 
on  March  1, 1985. 16  CFR  Part  444.  FCUs 
were  subject  to  this  rule  until  the 
enactment  of  CEBA. 

The  Credit  Practices  Rule  prohibits 
the  following  types  of  loan  contract 
clauses: 

1.  Confessions  of  Judgment  of 
Cognovits — a  waiver  of  a  debtor's  right 
to  notice  and  the  opportunity  to  be 
heard  in  the  event  of  a  suit  or  other 
process  on  the  credit  obligation,  and  for 
the  entry  of  a  judgment  against  the 
debtor  resulting  the-efrom. 

2.  Waivers  of  Exemption — a  waiver  or 
limitation  of  exemption  from 


attachment,  execution,  or  other  process 
of  the  debtor's  real  or  personal  property, 
unless  the  waiver  applies  solely  to 
property  subject  to  a  security  interest 
executed  in  connection  with" the 
obligation. 

3.  Wage  assignments — at  the 
creditor's  option,  a  transfer  of  a  debtor's 
wages  to  the  creditor  upon  default 
writhout  notice  or  heanng. 

4  Security  Interest  in  Household 
Goods — gives  a  creditor  a 
nonpossessory  lien  on  personal 
property.  The  rule  prohibits  the  taking  of 
a  security  interest,  other  than  a 
purchase  money  secunty  interest,  in  a 
debtor's  household  goods. 

The  rule  also  prohibits  a  lender  from 
engaging  in  any  practice  which  would 
result  in  the  pyramiding  of  late  charges, 
that  is,  charging  multiple  late  charges  for 
one  late  payment.  The  rule  also  requires 
lenders  to  disclose  in  writing  to 
potential  cosigners  that  they  will  have  to 
repay  the  loan  if  the  debtor  does  not. 

As  discussed  above,  the  .NCUA  is  now 
statutorily  required  to  issue  a  rule  that  is 
substantially  similar  to  the  FTC's  Credit 
Practices  Rule,  The  Prohibited  Lending 
Practices  Rule  is  being  issued  by  the 
NCUA  Board  to  m.eet  this  requirement. 
The  NCUA  Board  determined  that  it 
was  necessary  to  adopt  the  Prohibited 
Lending  Practices  Rule  as  an  interim 
final  rule,  rather  than  as  a  proposed 
rule,  to  ensure  that  FCU's  are  currently 
subject  to  a  rule  substantiallv  similar  to 
the  FTC's  Credit  Practices  Rule.  As  the 
Prohibited  Lending  Practices  Rule  does 
not  impose  any  new  requirements  on 
P'CU's.  this  will  not  impose  any  hardship 
on  FCU's.  The  Board  will  review  the 
interim  final  rule  to  determine  if  any 
amendments  should  be  made,  and 
requests  comments  on  the  rule  in  this 
regard.  Following  this  additional  review 
of  the  rule,  the  Board  will  adopt  a  final 
rule. 

NCUA's  Prohibited  Lending  Practices 
Rule  is  virtually  identical  in  substance 
to  the  FTC's  Credit  Practices  Rule  and 
the  corresponding  rules  issued  by  the 
Federal  Reserve  for  banks  (12  CFR  Part 
227)  and  the  Federal  Home  Loan  Bank 
Board  for  savings  and  loan  associations 
(12  CFR  Part  535).  However.  NCUA's 
rule  has  been  modified  so  that  it  applies 
only  to  FCU's.  Readers  desiring  further 
information  should  refer  to  the  preamble 
of  the  FTC's  rule.  (49  FR  7740.  March  1, 
1984.) 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  NCUA  Board  has  determined  and 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  credit 


unions  (primarily  those  under  Si  million 
in  assets)  as  the  rule  does  not  impose 
any  additional  requirements  on  any 
ECU.  but  merely  maintains  rules  that 
FCU's  have  been  subject  to  since  March 
1,  1985.  Accordingly,  the  Board  has 
determined  that  a  Regulatory  Flexibility 
Analysis  is  not  required. 

Paperwork  Reduction  Act 

The  rule  contains  one  information 
collection  request.  Section  706.3(b)  of 
the  rule  requires  that  FCU's  provide 
cosigners  with  a  specified  disclosure 
prior  to  the  time  the  cosigner  assumes 
liability  on  an  obligation.  This 
information  collection  request  will  be 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
Paperwork  Reduction  Act  prior  to  the 
time  the  rule  is  published  in  the  Federal 
Register.  The  requirement  has  been  in 
effect  for  FCU's  under  the  FTC  rule. 
Written  comments  and 
recommendations  regarding  the 
information  collection  request  should  be 
forwarded  d:.'ectly  to  the  OMB  Desk 
Officer  indicated  below  at  the  following 
address:  OMB  Reports  Management 
Branch,  a  .New  Executive  Otfice 
Building.  Room  3208.  Washi.ngtor.,  UC 
20503.  ATTN   Robert  Fishman 

List  of  Subjects  in  12  CFR  Part  706 

Credit  unions.  Prohibited  lending 
practices.  Unfair  or  deceptive  acts. 

By  the  National  Credit  Union 
Administration  Board,  this  9th  day  of 
September.  1987. 
Beck\  Baker. 

Secretary  of  the  Board 

Accordingly.  NCUA  adds  a  new  Part 
706  to  its  regulations  as  follows: 

PART  706— PROHIBITED  LENDING 
PRACTICES 


Definitions. 

Unfair  credit  practices. 

Unfair  or  deceptive  cosigner  practices. 

Late  charges. 

State  exemptions. 


Sec. 

706.1 

706.2 

706.3 

706.4 

706.5 

.Authority:  15  U.S.C.  57a(f). 

§706.1    Definitions. 

(a)  Person.  An  individual,  corporation, 
or  other  business  organization. 

(b)  Consumer.  A  natural  person 
member  who  seeks  or  acquires  goods, 
services,  or  money  for  personal,  family, 
or  household  use. 

(c)  Obligation.  An  agreement  between 
a  consumer  and  a  Federal  credit  union. 

(d)  Debt.  Money  that  is  due  or  alleged 
to  be  due  from  one  to  another. 

(e)  Earnings.  Compensation  paid  or 
payable  to  an  individual  or  for  his  or  her 
account  for  personal  services  rendered 
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or  to  he  rendered  by  him  or  her,  whether 
denominated  as  wages,  salary, 
commission,  bonus,  or  otherwise. 
includmc!  periodic  payments  pursuant  to 
a  pension,  retirement,  or  disability 
program. 

(f)  Househuh/  i^oods.  Clothing. 
furniture,  appliances,  one  radio  and  one 
television,  linens,  china,  crockery, 
kitchenware,  and  persona!  effects 
(in(,ludmfj  weddins  rings)  of  the 
consumer  and  his  or  her  dependents, 
provided  that  the  following  are  not 
mcluded  within  the  scope  of  the  term 
"household  goods": 

(1)  Works  of  art; 

(2)  Fiectronic  entertainment 
equipment  (except  one  television  and 
one  radio: 

(3)  Items  acquired  as  antiques:  and 

(4)  jewelry  (except  wedding  rings). 

(g)  Antique.  Any  item  over  one 
hundred  years  of  age,  including  such 
items  that  have  been  repaired  or 
renovated  without  changing  their 
original  form  or  character. 

|h)  Cosigner.  A  natural  person  who 
renders  himself  or  herself  liable  for  the 
obligation  of  another  person  without 
receiving  goods,  services  or  money  in 
return  for  the  credit  obligation,  or  in  the 
c.rse  of  an  open-end  credit  obligation, 
without  receiving  the  contractual  right  to 
obtain  extensions  of  credit  under  the 
obligation.  The  term  includes  any  person 
whose  signature  is  requested  as  a 
condition  to  granting  credit  to  a 
consumer,  or  as  a  condition  for 
forbearance  on  collection  of  a 
consumers  obligation  that  is  in  default. 
The  term  does  not  include  a  spouse 
v\hose  signature  is  required  on  a  credit 
obligation  to  perfect  a  security  interest 
pursuant  to  state  law,  A  person  is  a 
cosigner  vsithin  the  meaning  of  this 
definition  whether  or  not  he  or  she  is 
designated  as  such  on  a  credit 
obligation. 

§  706.2    Unfair  credit  practices. 

(a)  in  connection  with  the  extension  of 
credit  to  consumers,  it  is  an  unfair  act  or 
practice  for  a  Federal  credit  union. 
directly  or  indirectly  to  take  or  receive 
from  a  consumer  an  obligation  that: 

(1)  Constitutes  or  contains  a  cognovit 
or  confession  of  judgment  (for  purposes 
other  than  executory  process  in  the 
State  of  Louisiana),  warrant  of  attorney, 
or  other  waiver  of  the  right  to  notice  and 
the  opportunity  to  be  heard  in  the  event 
of  suit  or  process  thereon. 

(2)  Constitutes  or  contains  an 
executory  waiver  or  a  limitation  of 
exemption  from  attachment,  execution. 
or  other  process  on  real  or  personal 
property  held,  owned  by.  or  due  to  the 
consumer,  unless  the  waiver  applies 
solely  to  property  subject  to  a  security 


interest  executed  in  connection  with  the 
obligation. 

(3)  Constitutes  or  contains  an 
assignment  of  wages  or  other  earnings 
unless: 

(i)  The  assignment  by  its  terms  is 
revocable  at  the  will  of  the  debtor,  or 

(ii)  The  assignment  is  a  payroll 
deduction  plan  or  preauthorized 
payment  plan,  commencing  at  the  time 
of  the  transaction,  in  which  the 
consumer  authorizes  a  series  of  wage 
deductions  as  a  method  of  making  each 
payment,  or 

(iii)  The  assignment  applies  only  to 
wages  or  other  earnings  already  earned 
at  the  time  of  the  assignment. 

(4)  Constitutes  or  contains  a 
nonpossessory  security  interest  in 
household  goods  other  than  a  purchase 
money  security  interest. 

§  706.3    Unfair  or  deceptive  cosigner 
practices. 

(a)  Prohibited  practices.  In  connection 
with  the  extension  of  credit  to 
consumers,  it  is: 

(1)  A  deceptive  act  or  practice  for  a 
Federal  credit  union,  directly  or 
indirectly,  to  misrepresent  the  nature  or 
extent  of  cosigner  liability  to  any 
person, 

(2)  An  unfair  act  or  practice  for  a 
Federal  credit  union,  directly  or 
indirectly,  to  obligate  a  cosigner  unless 
the  cosinger  is  informed  prior  to 
becoming  obligated,  which  in  the  case  of 
open  end  credit  means  prior  to  the  time 
that  the  agreement  creating  the 
cosigner's  liability  for  future  charges  is 
executed,  of  the  nature  of  his  or  her 
liability  as  cosigner. 

(b)  Disclosure  requirement.  To  comply 
with  the  cosigner  information 
requirement  of  paragraph  (a)(2)  of  this 
section,  a  clear  and  conspicuous 
document  that  contains  only  the 
following  statement,  or  one  which  is 
substantially  equivalent,  must  be  given 
to  the  cosigner  prior  to  becoming 
obligated: 

Notice  of  Cosigner 

You  are  being  asked  to  guarantee  this  debt 
Think  carefully  before  you  do.  If  the  borrowei 
doesn't  pay  the  debt,  you  will  have  to.  Be 
sure  you  can  afford  to  pay  if  you  have  to.  and 
that  you  want  to  accept  this  responsibility. 

You  may  have  to  pay  up  to  the  full  amount 
of  the  debt  if  the  borrower  does  not  pay.  You 
may  also  have  to  pay  late  fees  or  collection 
costs,  which  increase  this  amount 

The  creditor  can  collect  ttiis  debt  from  you 
without  first  tfying  to  collect  from  the 
borrower  The  creditor  can  use  the  same 
collection  methods  against  you  that  can  be 
used  against  the  borrower,  such  as  suing  you, 
garnishing  your  wages,  etc.  If  this  debt  is  ever 
in  default,  thai  fact  may  become  a  part  of 
your  credit  record. 


This  notice  is  not  the  contract  that  makes 
you  liable  for  the  debt. 

§  706.4    L^te  ctiarges. 

(a)  In  connection  with  collecting  a 
debt  arising  out  of  an  extension  of  credit 
to  a  consumer,  it  is  an  unfair  act  or 
practice  for  a  Federal  credit  union. 
directly  or  indirectly,  to  levy  or  collect 
any  delinquency  charge  on  a  payment, 
which  payment  is  otherwise  a  full 
payment  for  the  applicable  period  and  is 
paid  on  its  due  date  or  within  an 
applicable  grace  period,  when  the  only 
delinquency  is  attributable  to  late  fee(s) 
or  delinquency  charge{s)  assessed  on 
earlier  installmenf(s]. 

(b)  For  purposes  of  this  section, 
"collecting  a  debt"  means  any  activity 
other  than  the  use  of  judicial  process 
that  is  intended  to  bring  about  or  does 
bring  about  repayment  of  all  or  part  of  a 
consumer  debt 

§  706.5    State  exemptions 

(a)  If.  upon  application  to  the  NCUA 
by  an  appropriate  state  agencv,  the 
NCUA  determines  that: 

(1)  There  is  a  state  requirement  or 
prohibition  in  effect  that  applies  to  any 
transaction  to  which  a  provision  of  this 
rule  applies:  and 

(2)  The  state  requirement  or 
prohibition  affords  a  level  of  protection 
to  consumers  that  is  substantially 
equivalent  to,  or  greater  than,  the 
protection  afforded  by  this  rule:  then 
that  provision  of  this  rule  will  not  be  in 
effect  in  the  state  to  the  extent  specified 
by  the  NCUA  in  its  determination,  for  as 
long  as  the  state  administers  and 
enforces  the  state  requirement  or 
prohibition  effectively. 

|FR  Doc.  07-21523  Filed  9-16-87;  8:45  am| 

BILLING  CODE  753S-<IHyi 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19CFR  Part  101 

[T.D.  87-1171 

Ctiange  in  ttie  Customs  Service  Field 
Organization;  Port  Huron,  Ml 

agency:  us  Customs  Service.  Treasury. 
action:  Final  rule. 

SUMMARY:  This  document  amends  the 
Customs  Regulations  to  change  the 
Customs  field  organization  by  extending 
the  geographic  limits  of  the  port  of  entry 
of  Port  Huron.  Michigan.  Currently. 
Customs  officers  assigned  to  the  port 
provide  service  at  many  locations  which 
are  outside  the  existing  port  limits.  This 
expansion  will  better  serve  the  public  by 
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including  several  locations  routinely 
rc'juiring  Customs  service  within  the 
oiTici.il  port  limits. 

EFFECTIVE  DATE:  October  19.  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Coleman.  Office  of  Inspection 
and  Central.  (202-566-9425) 

SUPPLEMENTARY  INFORMATION: 

Background 

As  part  of  a  continuing  program  to 
olilain  more  efficient  use  of  its 
personnel,  facilities,  and  resources,  and 
to  provide  better  service  to  carriers. 
importers,  and  the  pubhc.  by  notice 
published  in  the  Federal  Register  on 
April  23. 1987  (52  FR  13473).  Customs 
proposed  to  amend  §  101.3,  Customs 
Regulations  (19  CFR  101.3).  by  extending 
the  geographic  limits  of  the  port  of  entry 
of  Port  Huron,  Michigan,  located  in  the 
Detroit,  Michigan.  Customs  District  in 
the  .\orth  Central  Region. 

The  proposed  expanded  port  limits  set 
forth  in  that  document,  and  as  more 
accurately  described  in  a  subsequent 
n  it!ce  published  on  May  12, 1987  (,52  FR 
1  "770),  are  as  follows: 

All  of  the  territory  encompassing  the 
cities  of  Port  Huron.  .Marysville.  St. 
Clair.  Marine  City  and  AJgonac  and  the 
Townships  of  Port  Huron.  Fort  Gratiot, 
Kimball,  St,  Clair.  East  China  and  the 
p.irtion  of  Coltrellville  and  Clay 
Townships  east  of  and  including 
t'!ghway  M-29.  all  in  the  State  of 
.Michigan. 

No  comments  were  received  in 
response  to  the  notice  proposing  the 
exn;insion.  After  further  review  of  the 
matter.  Customs  has  determined  that  it 
is  in  the  public  interest  to  adopt  the 
expansion  as  proposed.  The  expansion 
of  the  geographic  limits  of  Port  Huron 
will  permit  norma!  rotation  of  inspectors 
to  St.  Clair.  Marine  City,  and  Algonac  as 
they  are  now  assigned  to  other  areas 
v%  .thin  the  existing  port  limits.  Importers 
within  the  expanded  port  limits  will  no 
longer  be  billed  mileage  charges,  which 
have  been  minimal.  The  expansion  will 
result  in  no  additional  workload  and 
will  require  no  additional  persnnn<'l. 

Algonac  and  Marine  City  are 
currently  listed  in  §  101.4(c),  Customs 
Regulations  (19  CFR  101.4(c)),  as 
Customs  stations.  As  those  two 
locations  are  now  encompassed  by  the 
expanded  limits  of  Port  Huron,  they  are 
b.Mng  removed  from  the  list  in  §  101.4(c), 

Authority 

This  change  is  made  under  the 
authority  vested  in  the  President  by 
section  1  of  the  Act  of  August  1. 19i4,  38 
Stat.  623.  as  amended  (19  U.S.C.  2).  and 


delegated  to  the  Secretary  of  the 
Treasury  by  E.G.  No.  10289.  September 
17. 1951  (3  CFR  Parts  1949  through  1953 
Comp.  Ch.  II)  and  pursuant  to  authority 
provided  by  Treasury  Deparlmenl  Order 
No.  101-5,  dated  February  17, 1987  (52 
FR  6282). 

Executive  Order  12291  and  Regulatory 

Flexibility  .^cl 

Because  this  document  relates  to 
a^iency  organization  it  is  not  subject  to 
F  0. 12291.  Accordingly,  a  regu'atory 
impact  analysis  and  the  review 
prescribed  by  that  E.O.  are  not  required. 
Similarly,  this  document  is  not  subject  to 
the  regulatory  analysis  and  other 
requirements  of  the  Regulatory- 
Flexibility  Act  (5  U.S.C.  601  etseq.). 

Customs  routinely  establishes  and 
expands  Customs  ports  of  entry  and 
Customs  stations  throughout  the  U.S.  to 
accommodate  the  volume  of  Customs- 
related  activity  in  various  parts  of  the 
country.  Although  this  amendment  may 
have  a  limited  effect  upon  some  small 
entities  in  the  area  affected,  it  is  not 
expected  to  be  significant  because 
establishing  and  expanding  port  limits 
or  stations  in  other  areas  has  not  had  a 
si'.4nificant  economic  impact  upon  a 
substantial  number  of  small  entities  to 
the  extent  contemplated  by  the  Act.  Nor 
is  it  expected  to  impose,  or  otherwise 
ciuse,  a  significant  increase  in  the 
reporting,  recordkeeping,  or  other 
compliance  burdens  on  a  substantial 
number  of  small  entities. 

Drafting  Information 

The  principal  author  of  this  document 
w?.':  John  Doyle.  Regulations  Control 
Branch.  Office  of  Regulations  and 
Rulings.  U.S.  Customs  Service.  However, 
personnel  from  other  offices  participated 
in  its  development. 

List  of  Subjects  in  19  CFR  Part  101 

Customs  duties  and  inspection, 
Imports,  Organization  and  functions 
(Ciovernment  agencies). 

Amendments  to  the  Regulations 

PART  101— GENERAL  PROVISIONS 

1.  The  authority  citation  for  Pait  101. 
Customs  Regulations  (19  CFR  Part  101). 
continues  to  read  as  follows; 

Authority:  5  L'.S  C.  301;  19  U.S.C.  1.  66.  1202 
('  ;en.  Hdnote.  11).  1624.  Reorganization  Plan 

1  of  1965:  3  CFR  1965  Supp. 

§  101.3    (Amended] 

2.  To  reflect  this  change,  the  Hst  of 
Customs  regions,  districts,  and  ports  of 
entry  in  §  101. 3|b)  is  amended  by 
removing  •'53576"  from  the  listing  for 
Port  Huron  in  the  column  headed  "Ports 
of  entry",  in  the  Detroit.  Michigan. 


Customs  District  of  the  North  Central 
Region,  and  inserting  in  its  place.  "87- 

117". 

§  101,4     I  Amended: 

3,  The  list  of  Customs  districts, 
stations,  and  ports  of  entry  having 
supervision,  in  §  101.4(c)  is  amended  as 
follows: 

By  removing  "Algonac,  Mich."  and 
"Marine  City.  .Mich."  from  the  column 
headed  "Customs  stations"  and  by 
removing  from  the  same  two  lines.  "Port 
Huron."  from  the  column  headed  "Port 
of  entry  having  supervision"  in  the 
Detroit.  Michigan,  Customs  district. 
William  von  Raab, 
Commissioner  of  Customs- 
Approved:  August  31, 191)7. 
Francis  .\.  Keating  II. 
Assistant  Secretary  of  the  Treasury. 
|FR  Doc  8--214%  Filed  9-1&-87:  8:45  am| 

BILLING  CODE  4820-&2-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Pari  10 

(Docket  NO.87N-00941 

Administrative  Practices  and 
Procedures;  Update 

agency:  F^ood  and  Drug  Administration. 
ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  am.ending  its 
regulation  concerning  participation  in 
outside  standard-setting  activities  by 
updating  the  list  of  names  of  the 
associations  of  State  and  local 
governments  with  whom  FDA  maintains 
close  daily  cooperation. 
DATES:  Effective  September  17, 1987; 
wntten  comments  by  October  19, 1987. 
ADDRESS;  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration.  Rm. 
4-62.  5600  Fishers  Lane.  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Heinz  G.  V\  lims.  Division  of  Feaerai- 
State  Relations  (HFC-150).  Food  and 
Drug  Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-443-3360. 

SUPPLEMENTARY  INFORMATION:  FD.A  is 

amending  its  regulation  [Zl  CFR  10.95) 
governing  participation  in  outside 
standard-setting  activities  by  updating 
the  names  of  the  listed  associations  of 
State  and  local  governments. 

In  this  update,  the  Association  of 
State  and  Territorial  Health  Officials 
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replaces  its  listed  affiliate — Conference 
of  State  Sanitary  Engineers.  The 
Interstate  Shellfish  Sanitation 
Conference  replaces  the  listed  Interstate 
Seafood  Seminar  and  the  National 
Shellfish  Sanitation  Program.  The 
followmg  organizations  also  are  being 
added  to  the  list:  American  Association 
of  Food  Hygiene  Veterinarians. 
Conference  of  Food  Protection. 
Conference  of  State  Health  and 
F.nvironmental  Managers.  National 
Association  of  Boards  of  Pharmacy. 
National  Association  of  Departments  of 
Agriculture,  National  Conference  of 
Local  Environmental  Health 
Administrators,  and  the  National 
Society  of  Professional  Sanitarians. 

Because  this  final  rule  is  essentially 
editorial  in  nature  and  noncontroversial, 
notice  and  comment  procedure  and 
delayed  effective  date  are  found  to  be 
unnecessary  and  not  in  the  public 
interest  (5  L'.S.C.  553  (b)(B)  and  (d)). 
This  final  rule,  therefore,  is  effective 
September  17,  1987.  However,  interested 
persons  may.  on  or  before  October  19, 
1987,  submit  written  comiments  to  the 
Dockets  Management  Branch  (address 
above).  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  subm.it  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comim.ents  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Mond.iy  through  Friday. 

FD.\  has  analyzed  the  economic 
impact  of  this  rule  in  accordance  with 
Executive  Order  12291  and  the 
Kevuilatory  Flexibility  Act  (I\)b.  L.  96- 
3541.  The  agency  has  determined  that 
the  rule  is  not  a  major  rule  as  defined  in 
Executive  Order  12291  and  certifies  that 
the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities,  as  defined  by  the  Regvilatory 
Flexibility  Act. 

The  agency  has  determined  under  21 
CFR  24.24(a)"(9)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  im.pact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  10 

Administrative  practice  and 
procedure. 

Therefore,  under  the  Federal  Food. 
Drag  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  Part  10  is  amended 
as  follows: 


PART  10— ADMINISTRATIVE 
PRACTICES  AND  PROCEDURES 

1.  The  authority  citation  for  21  CFR 
Part  10  continues  to  read  as  follows: 

.'Xuthority:  Sec.  201  et  seq..  Pub.  L  717.  52 
Stdt.  1040  as  amended  (21  U.S.C.  321  et  seq.): 
sec.  :  et  seq..  Pub.  L.  410.  58  Stat.  682  as 
amended  (42  U.S.C.  201  et  seq.):  sec.  4,  Pub.  L. 
91-513,  84  Stat.  1241  (42  U.S.C.  257a):  sec.  301 
et  seq..  Pub.  L.  91-513.  84  Stat.  1253  (21  U.S.C. 
821  et  seq);  sec.  409(b).  Pub.  L.  242.  81  Stat. 
600  (21  U.S.C.  679(b)):  sec.  24(b).  Pub.  L.  85- 
172,  82  Slat.  807  (21  U.S.C.  467f(b)):  sec.  2  et 
seq..  Pub.  L  91-597,  84  Stat.  1620  (21  U.S.C. 
1031  et  seq):  sees.  1  th.-ough  9.  Pub.  L  625.  44 
Stat.  1101-1103  at  amended  (21  U.S.C.  141- 
149);  sees.  1  through  10,  Chapter  358,  29  Stat. 
604-607  as  amended  (21  U.S.C.  41-50);  sec.  2 
et  seq..  Pub.  L  783,  44  Stat.  1406  as  amended 
(15  U.S.C.  401  et  seq):  sec.  1  et  seq..  Pub.  L 
89-755,  80  Stat.  1296  as  amended  (15  U.S.C. 
1451  et  seq.). 

2.  In  §  10.95  by  revising  paragraph 
(d)(8)  to  read  as  follows: 

§  10.95    Participation  in  outside  standard- 
eetijng  activities 

*        *        •        *        * 

(d)  *  *  * 

(8)  Because  of  the  close  daily 
cooperation  between  FDA  and  the 
associations  of  State  and  local 
government  officials  listed  below  in  this 
paragraph,  and  the  large  number  of 
agency  employees  who  are  members  of 
or  work  with  these  associations, 
participation  in  the  activities  of  these 
associations  is  exempt  from  paragraph 
(d)  (1)  through  (7)  of  this  section,  except 
that  a  list  of  the  committees  and  other 
groups  of  these  associations  will  be 
included  in  the  public  file  on  standard- 
setting  activities  established  by  the 
Freedom  of  Information  Staff  (HFI-35): 

(i)  American  Association  of  Food 
Hygiene  Veterinarians  (AAFHV), 

(ii)  American  Public  Health 
Association  (.M'HA). 

(iii)  Association  of  American  Feed 
Control  Officials,  Inc.  (AAFCO). 

(iv)  Association  of  Food  and  Drug 
Officials  (AFDO). 

(v)  Association  of  Official  Analytical 
Chemists  (AOAC). 

(vi)  Association  of  State  and 
Territorial  Health  Officials  (ASTHO), 

(vii)  Conference  for  Food  Protection 
(CFP). 

(viii)  Conference  of  State  Health  and 
Environmental  Managers  (COSHEM). 

(ix)  Conference  of  Radiation  Control 
Program  Directors  (CRCPD). 

(x)  International  Association  of  Milk, 
Food,  and  Environmental  Sanitation. 
Inc.  (lAMFES). 

(xi)  Interstate  Shellfish  Sanitation 
Conference  (ISSC), 

(xii)  National  Association  of  Boards  of 
Pharmacy  (NABP). 


(xiii)  National  Association  of 
Departments  of  Agriculture  (NADA). 

(xiv)  National  Conference  on 
Interstate  Milk  Shipments  (NCLMS). 

(xv)  National  Conference  of  Local 
Environmental  Health  Administrators 
(NCLEHA). 

(xvi)  National  Conference  on  Weights 
and  Measures  (NCVVW  j. 

(xvii)  National  Environmental  Health 
Association  (NEHA). 

(xviii)  National  Society  of 
Professional  Sanitarians  (.NSPS). 

Dated:  September  10. 1987. 
John  M.  Taylor, 

Associate  Commissioner  for  Regulatory 
Affairs. 

[FR  Doc.  87-21424  Filed  9-16-87:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

23  CFR  Part  658 

[FHWA  Docket  No.  83-14] 

Truck  Size  and  Weight;  Lane  Widths 

agency:  Federal  Highway 
Administration  (FHW.*\),"dOT, 

ACTION:  Final  rule. 

summary:  This  notice  sets  forth  the 
deletion  or  modification  of  certain 
routes  of  the  National  .Network  for 
commercial  motor  vehicles.  The 
intended  effect  is  to  increase  the  safety 
of  the  National  Network  that  was 
established  by  the  final  rule  on  truck 
size  and  weight  published  at  49  FR  23302 
on  June  5.  1984,  and  codified  under  23 
CFR  Part  658,  Appendix  A. 
EFFECTIVE  DATE;  September  17,  198:^. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Philip  Blow.  Office  of  Motor  Carrier 
Information  Managem.ent  and  Analysis, 
(202)  366-4023,  Mr.  Richard  A.  Torbik, 
Office  of  Planning.  (202)  36&-0233,  Mr, 
David  C.  Oliver,  Office  of  the  Chief 
Counsel,  (202)  366-1354,  Federal 
Highway  Administration,  40()  Seventh 
Street  SW.,  Washington.  DC  20590. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.,  ET.  Monday  through  Friday,  except 
legal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  National  Network  of  highways  in 
50  States,  the  District  of  Columbia,  and 
Puerto  Rico  on  which  commercial 
vehicles  with  the  dimensions  authorized 
by  the  Surface  Transportation 
Assistance  .■\ct  (STA.A)  of  1982.  Pub.  L. 
97-424,  96  Stat.  2097  may  operate  was 
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established  by  the  final  njje  piiblishpd  in 
the  Federal  Register  at  49  F'R  23302,  June 
5.  1984  (23  CFR  Part  658.  App.  A). 

Some  of  the  published  routes  have 
lane  widths  less  than  12  feet,  the 
designation  of  which  has  been 
challenged  as  exceeding  the  authority  of 
the  ST.^A. 

The  Tandem  Truck  Safety  Act  of  1984 
( ITSAl  (Pub.L.  98-554.  98  S'tat.  28291 
clarified  the  FHWA's  authority  to 
designate  Federal-aid  Primary  System 
highways  with  less  than  12-foot  Wide 
Lines,  if  FHWA  determines  that  such 
designation  is  consistent  with  highway 
safety.  The  FHWA  published  at  50  FR" 
12825  on  April  1. 1985.  an  advance 
notice  of  proposed  rulemaking  ( A.\'PRM) 
requesting  comm.ents  on  sections  of 
routes  with  such  lane  widths  which  had 
been  designated  under  the  Secretary's 
authority.  A  summarv  of  the  responses 
to  the  A.\PR.M  docket  (FHWA  Docket 
No.  83-14)  and  a  State-by-State  review 
of  the  comments  received  was  published 
in  the  notice  of  proposed  rulemakmg 
(\PRM)  at  51  FR  8511  on  March  12,  1986. 
In  the  NPRM.  the  FHWA  proposed  to 
amend  the  June  5. 1984,  final  rule  for  the 
States  of  Kentucky,  New  jersey.  North 
Carolina.  South  Carolina,  and  Virginia 
by  deleting  or  modifying  certain  routes 
in  these  States.  The  docket  responses  to 
the  NPRM  are  reported  below. 

Docket  Response  to  NPRM  (Published  at 
51  FR  8511  on  March  12, 1986) 

The  FHW.A  received  ten  responses  to 
FHWA  Docket  No.  83-14:  four  from  the 
trucking  industry,  two  from  State 
t;  msportation  agencies,  one  from  a  port 
a  Jthority.  one  from  a  State  Senator,  one 
from  a  State  Representative,  and  one 
from  the  Center  for  Auto  Safety.  Of  this 
group,  the  trucking  industrj' 
recommended  that  the  proposed 
d-^letions  not  be  made  on  sections  of  the 
following  routes:  US  74  in  North 
Carolina  and  US  52  in  South  Carolina. 
The  North  Carolina  Department  of 
Transportation  recommended  that  the 
proposed  deletions  not  be  made  on 
sections  of  US  19  and  US  74.  The  State 
did  not  object  to  the  proposed  deletion 
on  a  section  of  US  421.  The  South 
Carolina  Department  of  Highways  and 
Public  Transportation  and  a  State 
Senator  and  a  State  Representative  both 
from  South  Carolina  recommended  that 
the  proposed  deletions  on  a  section  of 
US  52  not  be  made.  The  Port  Authority 
of  New  York  and  New  Jersey 
recommended  that  the  proposed 
d'-letion  on  a  section  of  NJ  440  not  be 
n:.ide.  The  Center  for  Auto  Safety  (C.'\S) 
recommended  the  deletion  of  four 
additional  sections  on  four  routes  in 
S  'uth  Carolina.  Three  of  the  four  route 
sections  were  identified  in  the  ANPRM 


but  were  not  proposed  for  modification 
in  the  NPRM.  The  three  route  sections 
identified  in  the  ANPRM  were  on  US  52 
in  Florence.  US  123  near  Westminister, 
and  US  321  south  of  Columbia.  These 
three  route  sections  were  further 
reviewed  by  the  Fl  IWA  and  the  results 
are  included  under  South  Carolina  in  the 
following  State-by-State  review  of 
comments  to  the  .\PR.M  docket.  The 
fourth  route  section,  on  US  76  in 
Columbia,  South  Carolina,  vsas  not 
identified  in  either  the  ANPRM  or  the 
NPRM  and  will  be  included  in  a  future 
NPRM, 

Results  of  Slale-by-State  Review  of 
NPRM  Docket  Comments 

Kt'ntucky 

For  Kentucky,  the  NPRM  proposed 

tieleting  a  section  of  US  79  between  the 
Tennessee  State  Line  and  US  68, 
Russellville.  because  of  restricted 
clearances  at  a  railroad  underpass. 
Also,  a  modification  to  KY  61  was 
proposed  in  the  NPRM  by  deleting  a 
section  between  the  Tennessee  State 
Line  and  Feytonburg  because  this 
Section  of  two-lane  highway  has  8-foot 
lanes  and  severe  curvature.  P'inaliy.  a 
modification  to  US  127  was  proposed  in 
I'le  .NPRM  by  deleting  the  sect, on 
between  the  Tennessee  State  Line  and 
the  US  127  Bypass  south  of  Danville 
because  the  section  has  10-foot  lanes 
and  severe  grades.  .No  comments  on  the 
above  three  proposals  were  received, 
therefore,  these  route  sections  are  being 
deleted. 

New  Jersey 

For  New  Jersey,  the  NPRM  proposed 
deletion  of  a  short  section  of  .Nj  440 
between  1-95  in  Edison  and  the  New 
York  State  Line  at  the  Outerbridge 
Crossing  because  the  New  York  section 
of  the  Outerbridge  Crossing  did  not 
connect  to  highways  in  New  York  on  the 
National  Network,  One  comment  was 
rt?ceived  from,  the  Port  Authority  of  .New 
York  and  New  Jersey  that  owns  and  has 
jurisdiction  over  the  Outerbridge 
Crossing  in  both  States.  The  Port 
Authority  recommended  that  the  section 
be  retained  because  the  Holland  and 
Lincoln  Tunnels  cannot  accommodate 
STAA  vehicles  due  to  lateral  clearance 
restrictions  and  the  New  York 
metropolitan  area  requires  access  from 
a  southern  route  through  Perth  Amboy, 
New  Jersey,  m  addition  to  the  other 
routes  via  the  George  Washington 
Bridge  and  the  Goethals  Bridge.  The  Port 
Authority  has  been  working  with  New 
York  City  officials  to  provide  access  for 
STAA  vehicles  on  NY  440.  In  order  not 
1 1  preclude  the  additional  aicess.  this 
section  is  being  retained. 


North  Carolina 

For  North  Carolina,  the  NPRM 
proposed  deleting  a  21.86-mile  section  of 
US  19  in  Cherokee.  Macon,  and  Swain 
Counties.  The  North  Carolina 
Department  of  Transportation 
recommended  that  this  section  be 
retained  because  the  overall  truck 
accident  experience  is  not  significantly 
greater  than  that  experienced  statewide 
and  no  tandem  trailer  truck  accidents 
have  occurred  in  this  section.  Also,  there 
ere  no  other  alternate  routes  of 
reasonable  length  between  Ashville. 
Nonh  Carolina,  and  Chattanooga. 
Tennessee,  "^or  these  reasons,  this 
section  is  being  retained. 

Also  for  North  Carolina,  the  NPRM 
proposed  deleting  a  short  section  of  US 
74, 1.9  miles  in  length,  in  Charlotte. 
because  the  addition  of  turning  lanes  at 
intersections  has  narrowed  the  existing 
three  through  lanes  in  each  direction  to 
an  average  of  9  feet  each.  The  State's 
comment  recommended  that  this  section 
be  retained  because  no  tandem  trailer 
truck  accidents  have  occu.Ted  in  this 
section  and  there  are  no  reasonable 
alternate  routes.  Two  additional 
comments  were  received  from  the 
trucKing  industry'  and  both 
recommended  retention  of  this  route 
section  because  there  are  no  reasonable 
alternate  routes  and  longer  routing 
would  increase  the  exposure  of  traffic  to 
accidents.  The  overall  truck  accident 
experience  is  greater  than  that 
experienced  statewide:  however,  the 
State  and  the  city  of  Charlotte  have 
agreed  to  restrict  ST.AA  vehicles  to  the 
center  lane  in  each  direction  and  the 
necessary  signing  has  already  been 
installed.  Therefore,  this  section  is  being 
retained  subject  to  restrictions  by  the 
State  on  STAA  vehicles  passing  through 
the  section. 

Finally,  for  North  Carolina,  the  NTRM 
proposed  deleting  a  short  section  of  US 
421  in  New  Hanover  County  between 
Kure  Beach  and  Carolina  Beach, 
because  this  section  traverses  a  heavily 
built  up  beach  resort  area.  One  comment 
was  received  from  the  State  which 
indicated  that  it  did  not  object  to  the 
proposed  deletion.  Therefore,  this 
section  is  being  deleted. 

South  Carolina 

For  South  Carolina,  the  NPRM 
proposed  deleting  a  57.17-mile  section  of 
US  52  between  Lake  City  and  Moncks 
Comer  (via  Kingstree)  primarily  because 
the  lane  widths  for  turning  at  the 
intersection  of  US  52  and  SC  261/527  in 
Kingstree  are  less  than  12  feet  wide. 
Comments  received  from  the  State 
Department  of  Highways  and  Public 
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Transportation,  the  trucking  industrj',  a 
State  Senator,  and  a  State 
Representative,  recommended  that  the 
section  be  retained  because  the 
proposed  deletion  would  cause  negative 
impacts  on  the  community  of  Kingstree 
and  the  industry.  Further  field  review 
indicated  that  the  13-mile  section  from 
Lake  City  south  to  near  the  Kingstree 
north  urban  lim.it  is  4-lane  divided  with 
12-foot  lanes  and  serves  several  plants 
and  factories.  Therefore,  this  section  is 
being  retained  as  a  spur.  However,  the 
four  10-foot  lanes  in  Kingstree  are  not 
adequate  to  accommodate  STAA 
vehicles  through  the  intersection  of  US 
52  and  SC  261/527  in  Kingstree.  Also, 
the  section  from  Kingstree  south  to 
Moncks  Comer  includes  curves  and 
limited  sight  distance  and  shoulder 
widths.  Therefore,  the  45-mile  section  of 
L'S  52  from  the  end  of  the  4-lane  section 
north  of  the  city  limits  of  Kingstree. 
passing  south  through  Kingstree,  to 
.Moncks  Corner  is  being  deleted.  The 
deleted  section  is  not  critical  to  network 
continuity  as  trucks  traveling  from 
Charleston  can  use  I-26/I-95  to  reach 
[/Dints  northwest  and  US  17  to  reach 
points  northeast.  The  19-mile  section  of 
US  52  from  Moncks  Comer  to  US  52/1- 
26  Connector  at  Coose  Creek  is  4-lane 
divided  with  12-foot  lanes  and  serves 
industry  along  its  length.  Therefore,  this 
section  is  being  retained  as  a  spur. 

As  discussed  earlier,  the  Center  for 
Auto  Safety  (CAS)  recommended  in  its 
comments  to  the  NPR.M  docket  the 
deletion  of  various  sections  on  three 
routes  (US  52.  US  123  and  US  321)  that 
were  not  included  in  the  NPR.M.  The 
three  routes  had  been  listed  in  the 
preceding  ANPRM  for  review  and  had 
been  retained  on  the  National  Network. 
The  C.-\S  rcommendations  were  based 
primarily  on  substandard  lane  widths 
and  geometries.  In  view  of  the 
comments  by  the  CAS  to  the  NPRM 
docket  the  sections  recommended  for 
deletion  on  the  three  routes  were  further 
reviewed  with  the  following  results. 

The  CAS  recommended  deleting  a 
2.48-mile  section  of  US  52  in  Florence, 
South  Carolina.  The  review  indicates 
the  section  has  12-foot  wide  lanes 
throughout  except  for  a  two-block 
segment  that  has  four  10-foot  wide  lanes 
vviih  two  8-foot  parking  lanes,  The  speed 
limit  is  25  m.p.h.  and  the  route  passes  in 
front  of  the  City  Hall  which  precludes 
removal  of  parking.  Trucks  operate  on 
this  str.iight,  level  urban  section  at  or 
below  the  speed  limit.  The  overall 
accident  experience  in  this  section  is 
greater  than  that  experienced  statewide; 
however,  there  are  no  suitable  alternate 
routes  and  deletion  of  this  section  would 
eliminate  network  continuity  to  Lake 


City  on  the  south  and  Myrtle  Beach  on 
the  southeast.  Retention  of  this  short 
section  is  necessary  to  commerce  and 
network  continuity.  Therefore,  the 
section  is  being  retained. 

The  CAS  recommended  deleting  an 
8.16-mile  section  of  US  123  between  US 
76.  west  of  Westminster,  South  Carolina, 
to  the  urban  limit  of  Seneca,  South 
Carolina.  The  review  indicates  all  of  the 
lanes  in  the  section  are  at  least  12  feet 
wide  except  for  a  1.0-mile  section  in 
Westminster  that  has  four  10-foot  lanes 
curb-to-curb.  The  accident  rate  in  the 
1.0-mile  section  is  higher  than  the 
statewide  average.  Therefore,  the  1.0- 
mile  section  in  Westminster  is  being 
deleted.  The  remaining  7.16  miles  is 
being  retained  as  a  spur  route  to  serve 
adjacent  industrial  areas.  In  addition,  a 
10.98-mile  rural  section  from  the  west 
end  of  the  1.0-mile  section  in 
Westminster  to  the  Georgia  State  line  is 
being  deleted  because  US  123  is  not  on 
the  National  Network  in  Georgia  and 
the  10.98-mile  section  would  be  isolated 
from  the  system. 

Finally,  the  CAS  recommended 
deleting  a  43.87-mile  section  of  US  321 
between  Columbia.  South  Carolina,  and 
US  78.  Denmark.  South  Carolina.  The 
review  indicates  all  of  the  land  widths 
throughout  the  section  are  at  least  12 
feet  wide  except  for  three  short  sections 
that  vary  in  length  from  0.4-mile  to  0.9- 
mile.  Two  of  the  short  sections  are  in  the 
rural  communities  of  Gaston  and  Neeses 
and  both  sections  involve  low  traffic 
volumes  and  have  four  11-foot  wide 
lanes.  The  overall  accident  experience 
in  Gaston  is  less  than  that  experienced 
statewide  and  in  Neeses  it  is  greater 
than  that  experienced  statewide.  The 
third  short  section  is  in  the  rural 
community  of  Swansea  and  has  four  10- 
foot  wide  lanes.  This  section  is 
essentially  straight  and  level  with  one 
gradual  curve  near  the  southern  end. 
Trucks  were  observed  operating  safely 
through  this  low-volume  section,  at  or 
below  the  35  m.p.h.  speed  limit,  with  no 
encroachments  on  adjacent  lanes.  The 
overall  accident  experience  in  Swansea 
is  greater  than  that  experienced 
statewide.  In  view  of  the  operational 
characteristics  of  the  three  short,  low- 
volume  sections  and  their  importance  to 
network  continuity  and  service,  the 
overall  43.87-mile  section  is  being 
retained. 

Virginia  | 

For  Virginia,  the  NPRM  proposed 
deleting  the  section  of  VA  57  between 
VA  753  and  VA  666.  No  comments  were 
received  on  the  proposed  deletion; 
therefore,  this  section  is  being  deleted. 


Reguiatorj'  Impact 

The  FHWA  has  considered  the 
impacts  of  this  action  and  has 
determined  that  it  is  not  a  major 
rulemaking  action  within  the  meaning  of 
E.O.  12291.  Pursuant  to  E.O.  12498,  this 
rulemaking  action  has  been  included  in 
the  Regulatory  Program  for  significant 
rulemaking  actions.  These 
determinations  by  the  agency  are  based 
on  the  nature  of  the  rulemaking.  The 
FHWA  has  determined  that  this 
rulemaking  proposes  to  technically 
amend  the  June  5, 1964.  final  rule  by 
deleting  certain  highway  segments  in 
accordance  with  statutory'  provisions. 
The  impacts  of  the  deletions  addressed 
in  this  rulemaking  do  not  significantly 
alter  the  impacts  fully  considered  in  the 
original  impact  statement  accompanying 
the  June  5  rule.  These  segment  deletions 
represent  a  very  small  portion  of  the 
National  Network  with  a  negligible 
impact  on  the  prior  system.  Thus,  no 
revised  regulatory  evaluation  is  needed. 
For  the  same  reasons,  the  FHWA  finds 
good  cause  to  make  the  amendments  to 
23  CFR  Part  658  final  without  a  30-day 
delay  in  effective  date  under  the 
Administrative  Procedure  Act  and  under 
the  criteria  of  the  Regulatory  Flexibility 
Act.  FHWA  hereby  certifies  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Research. 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

List  of  Subjects  in  23  CFR  Part  658 

Grants  programs^transportation. 
Highways  and  roads,  Motor  carrier — 
size  and  weight. 

Issued  on:  September  11. 1987. 
R.A.  Bamhart,  | 

Federal  Highway  Administrator,  Federal 
High  way  A  dministration. 

In  consideration  of  the  foregoing,  the 
FHWA  hereby  amends  Chapter  I  of  Title 
23.  Code  of  Federal  Regulations,  by 
correcting  Appendix  A  to  Part  658  for 
the  States  of  Kentucky,  North  Carolina. 
South  Carolina,  and  Virginia,  to  read  as 
set  forth  below. 

PART  658— [AMENDED] 

1.  The  authority  citation  for  23  CFR 
Part  658  continues  to  read  as  follows: 

Authority:  Sections  133.  411,  412,  413.  and 
416  of  Pub.  L.  97-424.  96  Stat.  2097  (23  U.S.C. 
127:  49  U.S.C.  2311.  2313.  and  app.  2316],  as 
amended  by  Pub.  L.  96-17,  97  Slat.  59,  and 
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Pub.  L.  98-554.  98  Stat 
iind  49CFR  1.48. 


829;  23  L'.S.C.  315; 


Appendix  A — [Amended) 

2.  Appendix  A  to  Part  658  is  amended 
for  the  State  of  Kentucl^y  by  removing 
the  Posted  Route  Number  entries: 


Route  From 

US  79 Tennessee  Sla'e 

Line 

KY  61 Tennessee  Stale 

Ijne 

US  127 Tennessee  Slale 

Line. 


To 


US  68  Russellvrlie. 


KY  90  a!  Bv/rVesvme 


US  60  rr  Franklo^ 
(wa  Danvil'e  and 
Lawrencet>.j'g 
Bypasses) 


and  inserting  in  place  of  KY-61  and  US- 
127  the  following: 


Route 


From 


To 


KY61.... 
US  127.. 


Peylonsburg KY  90  ai  Bu'kesville 

•  •  • 

US  127  Bypass  US  60  m  Fran((to(1 

Nortti  ot  Danville.  (via  Lawrenceburg 

Bypass) 


3.  Appendix  A  to  Part  658  is  amended 
for  the  State  of  North  Carolina  by 
removing  Posted  Route  Number  entry: 


Route 


From 


To 


US  421 Kure  Beach 1-95  Dunn 

and  msefting  in  rts  place  tt>e  following 

US  421 Carolina  Beacti  1-95  Duna 


and  adding  the  following  note  at  the  end 
of  the  route  listing: 

Note  1. — Commercial  Vehicles  with  the 
dimensions  authorized  by  the  Surface 
Transportation  Assistance  Act  of  1982 
(STAA)  and  subsequent  Acts  are  subject  to 
State  restrictions  on  US  74  in  Charlotte.  For 
specific  information,  contact  the  North 
Carolina  Department  of  Transportation.  One 
South  Wilmington  Street,  Raleigh,  North 
Carolina  27611,  Telephone:  (919)733-2520. 

4.  Appendix  A  to  Part  658  is  amended 
for  the  State  of  South  Carolina  by 
removing  Posted  Route  Number  entries; 


Route  From  To 

US  123 Geo'gia  Stale  Lne         US  25  Gfeenvme 

US  52 US  15,  Society  Hill  US  52  i-26 

Coonectof  at 
Goose  Oee*^ 
and  inserting  in  Itieir  respective  places  the  following 

US  123  Bibb  Street.  US  25  Greenville 

Westminster. 

US  52 US  15.  Society  Hill End  o'  4  lane 

section  Nor^  0^ 
uit>ar  limits  o' 
Kingstree 

US  52 MoncKs  Corner  US  52  1-26 

Connector  at 
Goose  Oeek 


5.  .Appendix  A  to  Part  658  is  amended 
for  the  State  of  Virginia  by  remo\ing 
Posted  Route  Number  entrj': 


Route 


From 


To 


VA  57 Route  220  (Bassett 

Forks 
and  inserting  in  its  ptace  the  foHowing 
VA  57 Roue  220  (Bassett 

ForVs). 


Route  666  (Bassett) 


Route  '53  (Eastern 
edge  ot  Bassen  m 
Henry  Co  ) 


|FR  Doc.  87-21499  Filed  &-16-87;  8:45  am] 
BiUING  CODE  4910— 2e— N 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

24  CFR  Parts  232  and  235 
[Docket  No.  R-87-1354;  FR-2414) 

Mortgage  Insurance;  Changes  in 
Interest  Rates 

agency:  Office  of  the  Assistant 
Secretary'  for  Housing — Federal  Housing 
Commissioner,  HUD. 
ACTION:  Final  rule. 

summary:  This  change  in  the 
regulations  increases  the  maximum 
allowable  interest  rate  on  certain 
section  232  (Mortgage  Insurance  for 
Nursing  Homes)  loans  and  on  all  section 
235  (Homeovvnership  for  Lower  Income 
Families]  insured  loans.  This  final  rule  is 
intended  to  bring  the  maximum 
permissible  financing  charges  for  these 
programs  into  line  with  competitive 
market  rates. 

EFFECTIVE  DATE;  Sep'ember  8.  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  N.  Dickie.  Chief  Mortgage  and 
Capital  Market  Analysis  Branch,  Office 
of  Financial  Management,  Department 
of  Housing  and  Urban  Development.  451 
Seventh  Street  SW..  Washington.  DC 
20410.  Telephone  (202)  -55-~270.  (This  is 
not  a  toll-free  number] 
SUPPLEMENTARY  INFORMATION:  The 
following  amendments  to  24  CFR  Ch.  II 
have  been  made  to  increase  the 
maximum  interest  rate  which  m.ay  be 
charged  on  loans  insured  by  this 
Department  under  section  232  (fire 
safety  equipment)  and  section  235  of  the 
National  Housing  Act.  The  maxim.um 
interest  rate  on  the  HLTD/FHA  section 
232  (fire  safety  equipment)  and  section 
235  msurance  programs  has  been  raised 
from  10.00  percent  to  10.50  percent. 

The  Secretary  has  determined  that 
this  change  is  immediately  necessarj'  to 


meet  the  needs  of  the  market  and  to 
prevent  speculation  in  anticipation  of  a 

change. 

As  a  matter  of  policy,  the  Department 
submits  most  of  its  rulemaking  to  public 
comment,  either  before  or  after 
effectiveness  of  the  action.  In  this 
instance,  however,  the  Secretary  has 
determined  that  advance  notice  and 
public  comment  procedures  are 
unnecessarj'  and  that  good  cause  exists 
for  making  this  final  rule  effective 
immediately. 

HUD  regulations  published  at  47  FR 
56266  (1982),  amending  24  CP'R  Part  50, 
which  implement  section  102(2](C)  of  the 
National  Environmental  Policy  Act  of 
1969,  contain  categorical  exclusions 
from  their  requirements  for  the  actions, 
activities  and  program.s  specified  in 
§  50.20.  Since  the  am.endments  made  by 
this  rule  fall  within  the  categorical 
exclusions  set  forth  in  paragraph  [1]  of 
§  50.20,  the  preparation  of  an 
Environmental  Impact  Statement  or 
Finding  of  .No  Significant  Impact  is  not 
required  for  this  rule. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  Executive  Order  12291  on  Federal 
Regulation  issued  on  Februarv'  17. 1981. 
Analysis  of  the  rule  indicates  that  it 
does  not  (1)  have  an  annua!  effect  on  the 
economy  of  SlOO  million  or  more:  (2) 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal.  State  or  local  governmental 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  ccmipete  with  foreign- 
based  enterprises  in  domestic  or  export 
m.arkets. 

In  accordance  with  the  provisions  of  5 
U.S.C.  605(b)  (the  Regulatory  Flexibility 
Act),  the  undersigned  hereby  certifies 
that  this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule 
provides  for  a  small  increase  in  the 
mortgage  interest  rate  in  programs  of 
limited  applicability,  and  thus  of 
minimal  effect  on  small  entities. 

This  rule  was  not  listed  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  April  27, 1C86 
(52  FR  14362)  pursuant  to  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  14.108. 
14.117,  and  14  120. 


I 
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list  of  Subjects 

J I  CFR  Part  232 

Fire  prevention,  HohUH  facilities,  Loan 
pmprams:  Hedlth,  Loan  programs: 
I  lousing  and  community  development, 
Mortgage  insurance,  Nursing  homes. 
Intermediate  care  facilities. 

24  CFR  Part  235 

Condominiums.  Cooperatives.  Low 
and  moderate  income  housing.  Mortgage 
insurance.  Homeownership,  Grant 
programs:  Housing  and  community 
di'velopment. 

.'\crordingly .  the  Department  amends 
24  CFR  Parts  232  ami  235  as  follows: 

PART  232— MORTGAGE  INSURANCE 
FOR  NURSING  HOMES, 
INTERMEDIATE  CARE  FACILiTlES. 
AND  BOARD  AND  CARE  HOMES 

1.  The  authority  citation  for  24  CF'R 

F  irt  232  continues  to  read  as  follows: 

Authority:  Sections  211.  2J2.  National 
Housing  Act.  (12  U.S.C.  17iob,  1715w); 
&-€lion  7(d),  Department  of  Housini?  and 
I  rban  Development.  (42  U.S.C.  3535(d)). 

2.  In  §  232.560.  paragraph  (a)  is 
revised  to  read  as  follows: 

§  232.560     Maximum  interest  rate. 

(a)  The  loan  shall  bear  interest  at  the 
rate  agreed  upon  by  the  lender  and  the 
borrower,  which  rate  shall  not  exceed 
li)  50  percent  per  annum  with  respect  to 
n'.ortgages  insured  on  or  after  September 
8,  1987. 


PART  235— MORTGAGE  INSURANCE 
AND  ASSISTANCE  PAYMENTS  FOR 
HOME  OWNERSHIP  AND  PROJECT 
REHABILITATION 

3.  The  authority  citation  for  24  CFR 
Part  235  continues  to  read  as  follows: 

Authority:  Sections  211.  235.  National 
t'ousmg  Act  (12  U.S.C.  1715b.  17i5z):  Section 
7ld).  Department  of  Hou.sing  and  Urban 
Development  Act.  (42  V  S.C.  3535(d)). 

4.  In  §  235.9.  paragraph  (a)  is  revised 
to  read  as  follows: 

?  235.9    Maximum  interest  rate. 

(a)  The  mortgage  shaU  bear  interest  at 
the  rate  agreed  upon  by  the  mortgagee 
and  the  mortgagor,  which  rate  shall  not 
exceed  10.50  percent  per  annum  with 
respect  to  mortgages  insured  on  or  after 
Septembers,  1987. 

•  •  •  •  • 

5.  In  §  235.540.  paragraph  (a)  is 
revised  to  read  as  follows: 

§  235.540    Maximum  interest  rate. 

(a)  The  mortgage  shall  bear  interest  at 
the  rate  agreed  on  by  the  mortgagee  and 


the  mortgagor,  which  rate  shall  not 
exceed  10.50  percent  per  annum  with 
respect  to  mortgages  insured  after 
September  8, 1987. 

•  •  •  *  * 

Date:  September  4, 1987. 
lames  E.  Schoenberser, 

Csneral  Deputy  Assistant  Secretary  for 
Huusing-Federal  Housing  Cowmissioner. 
(FR  Doc.  87-21528  Filed  9-16-87;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1952 

Virginia  State  Plan;  Approval  of  Plan 
Supplement;  Termination  of  Limited 
Concurrent  Federal  Enforcement 

agency:  Department  of  Labor, 
Occupational  Safety  and  Health 
.Administration  (OSi^A). 
action:  Final  rule;  Approval  of 
supplement  to  the  Virginia  State  Plan; 
notice  of  termination  of  concurrent 
Federal  enforcement. 

summary:  on  December  12, 1986,  the 
Occupational  Safety  and  Health 
Administration  gave  notice  that 
concurrent  Federal  enforcement 
authority  would  be  exercised  in 
Virginia,  pending  enactment  by  the 
Virginia  legislature  of  certain 
amendments  to  the  State  occupational 
safety  and  health  law.  These 
amendments,  which  relate  to  the 
issuance  and  judicial  review/  of 
administrative  search  warrants,  became 
effective  on  July  1, 1987.  The  present 
Federal  Register  document  provides 
notice  that  the  new  legislation  has  been 
reviewed  and  approved  by  OSHA  as 
part  of  the  State  plan,  and  that  the 
limited  exercise  of  concurrent  Federal 
enforcement  authority  announced  on 
December  12, 1986  has  been  terminated. 
EFFECTIVE  DATE:  September  17,  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

James  Foster,  Director,  Office  of 
Information  and  Consumer  Affairs, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  Room  N-3647,  200  Constitution 
Avenue  NW.,  Washington,  DC  20210, 
Telephone  (202)  523-8148. 
SUPPLEMENTARY  INFORMATION:  Section 
18  of  the  Occupational  Safety  and 
Health  Act  (the  "Act"  29  U.S.C,  667) 
provides  that  States  which  wish  to 
assume  responsibility  for  enforcing 
occupational  Safety  and  health 
standards  under  State  law  may  do  so  by 
submitting,  and  obtaining  Federal 


approval  of,  a  State  plan  for  such 
enforcement.  The  Act  requires,  as  a 
condition  of  plan  approval,  that  a  State 
provide  "adequate  legal  authority"  for 
enforcement  of  safety  and  health 
standards.  Among  other  things, 
adequate  legal  authority  must  include  "a 
right  to  entry  and  inspection  of  all 
workplaces  .  ,  .which  is  at  least  as 
effective  as  that  provided  in  section  8  (of 
the  Federal  Act),  and  includes  a 
prohibition  of  advance  notice  of 
inspections."  29  U.S.C.  667(c)(3)(4). 
On  September  28, 1976,  notice  of 
initial  Federal  approval  of  the  Virginia 
State  plan  was  published  in  the  Federal 
Register  (41  FR  42655).  In  States  which 
have  received  initial  plan  approval  the 
Act  provides  that  OSHA  "may,  but  shall 
not  be  required  to"  exercise  Federal 
enforcement  authority  concurrently  with 
the  State.  29  U.S.C  667(e).  OSHA  " 
regulations  at  29  CFR  1954.3  provide 
guidelines  and  procedures  for  the 
exercise  of  this  discretionary  concurrent 
enforcement  authority.  Under  these 
regulations.  Federal  enforcement 
authority  will  not  be  exercised  as  to 
safety  and  health  issues  covered  by  a 
State  plan  and  approved  enabling 
legislation,  providmg  the  basis  for 
effective  enforcement  of  standards, 
sufficient  enforcement  staff,  adopted 
standards,  and  functioning  review- 
authority,  and  has  entered  into  an 
"operational  status  agreement"  with  the 
State.  On  June  11. 1982.  notice  was 
published  of  OSHA's  determination  that 
the  Virginia  State  plan  met  the 
conditions  for  operational  status.  That 
notice  set  forth  a  description  of  a  State 
and  Federal  responsibilities  as 
described  in  an  operational  status 
agreement  between  OSHA  and  the 
Virginia  Department  of  Labor  and 
Industry  (47  FR  25325). 

Right  of  Entry  Under  the  Virginia  State 
Plan 


UM  I 


OSHA's  December  12, 1986  notice  of 
its  intent  to  resume  limited  concurrent 
enforcement,  and  recent  efforts  by 
Virginia  to  amend  its  occupational 
safety  and  health  law,  resulted  from 
Virginia  court  decisions  which  affected 
the  State's  ability  to  enforce  general 
schedule  inspection  warrants.  The 
specific  issue  presented  by  these 
decisions  was  whether,  after  the 
issuance  by  a  judge  or  magistrate  of  a 
warrant  authorizing  a  general  schedule 
safety  or  health  inspeciion  of  a 
particular  workplace,  the  employer  may, 
in  a  suit  to  invalidate  the  warrant, 
obtain  court-ordered  discovery  of 
agency  information,  documents,  and 
testimony  which  were  not  part  of  the 
application  submitted  to  the  magistrate 
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who  issued  the  warrant.  In  cases 
involving  challenges  to  Federal  OSFiA 
inspection  warrants  the  Federal  courts 
have  held  such  discovery  improper 
under  the  "four  corners"  rule 
established  by  the  U.S.  Supreme  Court 
in  Franks  v.  Delaware.  438  U.S.  154 
(1978). 

U.S.  Courts  of  Appeals  for  four 
Federal  circuits  have  recognized  the 
applicability  of  the  four  corners  rule  to 
cases  involving  OSFLA  general  schedule 
inspection  warrants.  Brock  v.  Trinity 
Industries,  Inc..  824  F.2d  634  (8th  Cir. 
1987);  Donovan  v.  Mosher  Steel  Co..  791 
F.2d  1535  (11th  Cir.  1986):  Donovan  v. 
Hackney.  Inc..  769  F.2d  650  (10th  Cir. 
1985);  Brock  v.  Gretna  Machine  and 
Ironworks.  Inc..  769  F.2d  1110  (5th  Cir. 
1895). 

The  four  corners  rule  provides  that 
when  the  issuance  of  a  search  warrant 
by  a  lower  court  or  magistrate  is 
challenged,  the  reviewing  court  is 
restricted  to  considering  the  information 
actually  presented  to  the  issuing  judge. 
Except  in  the  rate  instance  where  the 
challenging  party  can  show  material, 
deliberate  falsehood  or  reckless 
disregard  for  the  truth  by  the  warrant 
applicant,  the  reviewi.ng  court  may 
consider  only  the  matter  contained 
within  the  "four  corners"  of  the  wa.Tant 
application.  Proper  application  of  tiie 
four  corners  doctrine  !s  especially 
important  in  cases  involving  inspections 
under  the  Federal  OSH  Act  or 
equivalent  State  laws.  As  various 
Federal  courts  have  noted,  there  is  "no 
reason  to  impose  cumbersome  discovery 
procedures  on  the  enforcement  of  an 
OSHA  inspection  warrant"  w^hich  by 
law  must  be  "executed  without  delay 
and  without  prior  notice."  Donovan  v. 
Mosher  Steel.  Inc.,  supra,  791  F.2d  at 
1535.  Moreover,  the  release  to  employers 
of  etablishment  lists  or  other  employer- 
identifying  data  would  in  most  instances 
violate  the  Acts  proh:bition  of  advance 
notice  of  OSHA  inspections.  29  U.S.C. 
666(n.  Title  40.1  of  the  Labor  Laws  of 
Virginia  contains  a  similar  prohibition. 

In  Mosher  Steel-Virginia  v.  Teig.  327 
S.E.  2d  87  (Va..  1985)  the  Virginia 
Supreme  Court,  in  a  declaratory 
judgment  suit  by  an  employer  seeking  to 
invalidate  a  general  schedule  inspection 
warrant  issued  by  a  Virginia  magistrate, 
held  that  the  four  comers  rule  would  not 
be  applied  in  cases  involving  Barlow's 
type  OSHA  inspection  warrants.  The 
court  held  Franks  v.  Delaware 
inapplicable  to  challenges  to  Virginia 
warrants  obtained  under  the 
"reasonable  legislative  or  administrative 
standards"  test  for  probable  cause 
derived  from  Barlow's  (327  S.E.  2d  at  92- 
3).  Although  the  court  permitted  review 


of  information  outside  that  actually 
presented  to  the  magistrate,  the  court 
expressly  declined  to  resolve  whether 
discovery  would  be  permitted  to  allow 
the  employer  to  obtain  new  information. 
Thus,  it  is  unclear  from  the  Virginia 
Supreme  Court's  opinion  whether 
Virginia  employers  challenging  general 
schedule  warrants  would  be  entitled  to 
discovery,  including  the  release  of 
confidential  scheduling  information  and 
"establishm.ent  lists"  of  workplaces 
likely  to  be  inspected  in  the  future. 
However,  in  a  more  recent  declaratory 
judgment  suit  filed  by  the  same 
employer  in  connection  with  a 
subsequent  genera!  schedule  inspection 
warrant,  the  Circuit  Court  for  the  City  of 
Roanoke  relied  upon  the  1985  Teig 
decision  in  ordering  State  officials 
rejponsible  for  enforcing  the  plan  to 
submit  to  discovery  requested  by  the 
employer,  which  included  the 
submission  of  data  underlying  the 
Virginia  inspection  plan,  deposition  of 
officials  responsible  for  developing  and 
implementing  the  inspection  scheduling 
plan,  and  the  release  to  the  employer  of 
various  confidential  scheduling 
materials  including  establishments  lists. 
Mosher  Steel-Virginia  v.  Amato, 
Chancery  No.  86-04354  (filed  June  20, 
1986). 

As  previously  discussed,  in  order  to 
retain  full  operational  status  as  well  as 
continued  Federal  plan  approval,  a  State 
must  provide  effective  enforcement  of 
safety  and  health  standards,  including  a 
right  of  entry  at  least  as  effective  as  that 
exercised  by  OSHA  under  section  8  of 
the  Act.  States  must  have  legal  authority 
to  obtain  and  execute  inspection 
warrants  on  terms  and  conditions 
comparable  to  those  afforded  OSHA 
under  Fedeal  law.  OSHA's  State  plan 
criteria  require  States  to  seek 
"administrative  and  judicial  review  of 
adverse  adjudications,"  and  to  take 
"administrative,  legislative  or  judicial 
action  to  correct  any  deficiencies"  in 
enforcement  which  are  caused  by 
adverse  adjudications.  29  CFR 
1902.37(bl(14). 

In  response  to  the  adverse  State  court 
rulings  in  Mosher  Steel,  at  the  request  of 
the  Virginia  Department  of  Labor  and 
Industry,  Governor  Gerald  Baliles 
submitted  to  the  Virginia  legislature 
during  its  1987  term  a  bill  proposing 
amendments  to  the  Virginia 
Occupational  Safety  and  Health  AcL 
These  amendments,  consisting  of 
procedures  for  the  issuance,  review  and 
execution  of  warrants  to  conduct 
occupational  safety  and  health 
inspections,  were  enacted  with  some 
modification  by  the  legislature  and 
signed  by  Governor  Baliles,  becoming 


effective  July  1, 1987.  Virginias 
Commissioner  of  Labor  and  Industry. 
Carol  Amato.  on  July  10  transmitted  the 
new  legislation  to  Linda  R.  Anku.  OSHA 
Reginal  Administrator,  for  review  and 
approval  as  part  of  Virginias  Federally- 
approved  State  plan. 

Summarv  and  Evaluation  of  the 
.Amendments 

The  new  legislation,  codified  as  new 
sections  40.1^9.9  through  40.1-49.12  of 
the  Code  of  Virginia,  generally  provides 
for  the  issuance  of  administrative  search 
warrants,  based  upon  a  petition 
demonstrating  probable  cause  and 
supported  by  an  affidavit,  by  any  judge 
having  authority  to  issue  criminal 
warrants  whose  territorial  jurisdiction 
includes  the  workplace  to  be  inspected. 
The  amendments  permit  issuance  of  a 
warrant  to  conduct  a  general  schedule 
inspection  when  "reasonable  legislative 
or  administrative  standards  are 
satisfied",  a  probable  cause  requirement 
derived  from  Marshall  v.  Barlow's  Inc., 
436  U.S.  307  (1978).  The  amendments 
further  specify  that  affidavits  in  support 
of  general  schedule  inspection  warrants 
contain  "factual  allegations  sufficient  to 
justify  an  independent  determination  by 
the  judge  that  the  inspection  program  is 
based  on  reasonable  standards  and  that 
the  standards  are  being  applied  to  a 
particular  workplace  in  a  neutral  and 
fair  manner."  For  example,  if  a  selection 
is  based  upon  an  industry's  high  hazard 
ranking,  the  amendments  specify  that 
the  affidavit  shall  disclose  the  method 
and  numerical  basis  for  the  ranking,  the 
inspection  history  of  the  worksite  in 
question  and  the  status  of  other 
worksites  in  the  area.  Federal  OSHA 
presently  includes  comparable 
information  in  its  application  for 
Federally-issued  warrants.  The  new 
Virginia  legislation  addresses  potential 
problems  of  advance  notice  and 
confidentiality  by  specifying  that  the 
affidavit  shall  not  be  required  to 
disclose  the  actual  schedule  for 
inspections  or  the  underlying  data  on 
which  the  statistics  are  based,  provided 
that  such  statistics  are  derived  from 
reliable,  neutral  third  parties. 

In  addition  to  providing  for  the 
issuance  of  Barlow's  type  general 
schedule  warrants.  §40.1-^9.9  authorizes 
the  courts  to  issue  warrants  where  there 
is  "cause  to  believe  that  there  is  a 
condition,  object,  activity  or 
circumstance  which  legally  justifies 
such  an  inspection."  Am.ong  other 
things,  this  language  would  authorize 
the  issuance  of  warrants  to  conduct 
employee  complaint  inspections  or  other 
investigations  for  which  specific 
probable  cause  exists. 


I 
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Sections  40.1-19  10  and  40.1-49.11 
contain  procedures  for  the  proper 
execution  of  inspection  warrants, 
including  provisions  for  forcible  entry  in 
appropriate  cases 

Section  40.1-49.12  contains  provisions 
which  directly  address  the  terms  and 
conditions  under  which  judicial  review 
of  warrants  may  be  obtained. 
Subsection  40. 1-49. 12.^  precludes 
review  by  any  court  of  an  administrative 
warrant  prior  to  its  execution,  except  as 
a  defense  in  a  contempt  proceeding.  The 
owner  of  the  workplace  to  be  searched 
may  obtain  judicial  review  if  he  "makes 
by  affidavit  a  substantial  preliminary 
showing  accompanied  by  an  offer  of 
proof  that  (i)  a  false  statement, 
knowingly  and  intentionally,  or  with 
reckless  disregard  for  the  truth,  was 
included  by  the  affiant  in  his  affidavit 
for  the  administrative  search  warrant 
and  (ii)  the  false  statement  was 
necessary  to  the  finding  of  probable 
cause."  After  execution  of  an 
administrative  warrant,  §40.1-49. 12. B  of 
the  new  legislation  provides  for  judicial 
review  "as  a  defense  to  any  citation",  or 
by  means  of  a  declaratory  judgment 
action  in  the  Circuit  Court  if  no  citation 
is  issued  as  a  result  of  the  inspection. 
The  legislation  specifically  provides  that 
"m  any  such  action  the  review  shall  be 
confined  to  the  face  of  the  warrant  and 
affidavits  and  supporting  materials 
presented  to  the  issuing  judge,"  unless 
the  employer  can  show  that  "a  false 
statement,  knowingly  and  intentionally 
or  with  reckless  disregard  of  the  truth 
was  made  in  support  of  the  warrant  and 
.  .  .  the  false  statement  was  necessary  to 
the  finding  of  probable  cause."  The 
legislation  specifically  precludes  (ie 
novo  determination  of  probable  cause, 
and  directs  the  reviewing  court  to 
determine  whether  there  is  substantial 
evidence  in  the  record  supporting  the 
decision  to  issue  the  warrant. 

As  stated  by  sponsors  of  the  recent 
Virginia  legislation,  the  intent  of  these 
amendments  is  to  make  Virginia  law 
and  procedure  consistent  with  Federal 
court  decisions  in  the  area  of 
adminiblrative  warrant  law  and 
procedure,  to  secure  the  Virginia 
occupational  safety  and  health  program 
a  right  of  entry  on  the  same  terms  and 
conditions  available  to  Federal  OSHA, 
and  thus  to  assure  the  continued  Federal 
approval  of  the  Virginia  State  plan.  The 
State  has  expressed  confidence  that  the 
new  legislation  will  achieve  these 
results.  OSH.-X  has  reviewed  the 
legislation  and  aho  believes  that  it 
provides  a  basis  for  VOSH  to  obtain 
search  warrants  on  terms  and 
conditions  equivalent  to  those  which  are 


available  Federally.  The  legislation  is 
applicable  to  all  VOSH  warrant  cases 
and,  in  summary,  provides  that  judicial 
review  shall  be  limited  to  the  face  of  the 
warrant,  the  application  and  other 
material  actually  presented  to  the 
issuing  judge.  The  single  exception 
permitted  by  the  legislation  is  no 
broader  than  that  recognized  by  the  U.S. 
Supreme  Court  in  Franks  v.  Delaware, 
i.e.,  review  only  in  unusual  cases  in 
which  material  fraud  or  reckless 
disregard  for  the  truth  can  be  shown. 
Furthermore,  the  allegedly  false  or 
fraudulent  matter  must  be  shown  to 
have  been  essential  to  the  magistrate's 
probable  cause  determination.  OSHA 
believes  that  this  legislation 
satisfactorily  addresses  the  legal 
problems  incurred  by  VOSH  as  a  result 
of  recent  state  court  action.  Accordingly, 
the  above-described  amend.ments  to  the 
Virginia  Occupational  Safety  and 
\  lealth  Act  are  today  approved  by 
OSHA  in  accordance  with  regulations  at 
29  CFR  Part  1953,  which  sets  forth 
procedures  for  Federal  review  of 
changes  to  approved  State  plans. 
Additionally,  the  exercise  of  concurrent 
Federal  jurisdiction  with  regard  to 
employer  denials  of  entry  for  general 
schedule  inspections,  as  announced  in 
the  December  12, 1986  Federal  Register, 
was  terminated  when  the  amendments 
became  effective  on  July  1, 1987. 

Location  of  Plan  Supplement  for 
Inspection  and  Copying 

A  copy  of  the  plan  and  its 
supplements  may  be  inspected  during 
normal  business  hours  at  the  following 
locations:  Office  of  Regional 
Administrator,  Occupational  Safety  and 
Health  Administration,  3535  Market 
Street.  Suite  2100.  Philadelphia, 
Pennsylvania  19104;  Office  of  the 
Commissioner.  Virginia  Department  of 
Labor  and  Industry.  205  North  Fourth 
Street.  P.O.  Box  12064,  Richmond, 
Virginia  23241;  and  OSHA  Office  of 
State  Programs,  Room  N-3700,  200 
Constitution  Avenue  NW.,  Washington. 
DC  20210. 

Public  Participation 

Under  §1953. 2(c)  of  this  chapter  the 
Assistant  Secretary  may  prescribe 
alternative  procedures  to  expedite  the 
review  process  or  for  any  other  good 
cause  which  may  be  consistent  with 
applicable  law.  The  Assistant  Secretary 
finds  that  the  State  amendments  were 
enacted  by  the  Virginia  General 
Assembly  in  accordance  with  the 
requirements  of  State  law.  Good  cause 
therefore  is  found  for  approval  of  these 


amendments  without  further  public 
participation. 

List  of  Subjects  in  29  CFR  Part  1952 

Intergovernmental  relations,  L.iw 
enforcement.  Occupational  safety  and 
health. 

Decision 

After  careful  consideration  and 
review  by  the  OSHA  Regional  and 
National  Offices,  the  Vi-ginia  Plan 
supplement  described  abo\'9  is  found  to 
be  as  effective  as  comparable  Federal 
procedures  and  is  hereby  approved 
under  Part  1953  of  this  chapter.  In 
addition,  notice  is  hereby  given  that  the 
exercise  of  limited  concurrent  Federal 
enforcement  authority  which  began  on 
October  1, 1986,  and  was  announced  in 
the  December  12. 1986.  Federal  Register, 
was  terminated  coincidrnt  to  the 
Virginia  legislative  amendments 
becoming  effective  on  July  1, 1987. 

(Sec8.  8.  18.  Pub.  L.  91-596.  84  Stat.  1608  (29 
L'.S.C.  657,  667);  Secretary  of  Labor's  Order 
No.  12-71  (36  FR  8754).  8-76  (41  FR  25059).  or 
J^-63  (48  FR  35736],  as  applicable) 

Signed  at  Washington.  DC,  this  14  day  of 
September  1987. 
John  A.  Pendergrass, 
Assistant  Secretary  of  Labor. 

Accordingly,  Subpart  EE  of  29  CFR 
Part  1952  is  hereby  amended  as  follows: 

PART  1952— [AMENDED] 

1.  The  authority  citation  for  Part  1952 
continues  to  read: 

AulhoriU':  Sees,  a  18.  Pub.  L.  91-596,  84 
Slat.  1608  (29  U.S.C.  657.  667);  Secretary'  of 
Labor's  Order  No.  12-71  (36  FR  8754),  8-76  (41 
FR  25059),  or  9-8.?  (48  FR  35736),  as 
applicable. 

2.  A  new  §  1952.377  is  added  to  reflect 
the  approval  of  significant  program 
changes  to  read  as  follows; 

§  1952.377    Changes  to  approved  plans. 

In  accordance  with  Part  1953  of  this 
chapter,  the  following  Virginia  plan 
changes  were  approved  by  the  Assistant 
Secretary; 

(a)  The  State  submitted  legislative 
amendments  related  to  the  issuance  and 
judicial  review  of  administrative  search 
warrants  which  became  effective  on  July 
1,  1987.  The  Assistant  Secretary 
approved  these  amendments  on  14 
September.  1987. 

(FR  Doc.  37-21.S()o  Filed  9-16-87;  8:45  am] 
BILUNG  CODE  4SIQ-26tM 


UM  I 
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DEPARTMENT  OF  THE  TREASURY 
Office  of  the  Secretary 
31  CFRPart  16 

Program  Fraud  Civil  Remedies 

agency:  Departmental  Offices,  Office  of 
Inspector  General  (OIG).  Treasury. 
ACTION:  Final  rule. 

summary:  This  rule  implements  the 
Pri-yram  Fraud  Civil  Remedies  Act  of 
1986.  which  authorizes  the  Department 
of  the  Treasury  (and  certain  other 
federal  agencies)  to  impose  through 
administrative  adjudication  civil 
penalties  and  assessments  against 
persons  making  false  claims  and 
statements  to  it. 

EFFECTIVE  DATE:  These  regulations 

become  effective  September  17.  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alexandra  Keith.  Counsel  to  the 
Inspector  General,  Room  2218,  1500 
Pennsylvania  Avenue.  NW., 
Washington,  DC  20220.  (202)  56&-5668 

SUPPLEMENTARY  INFORMATION:  The 

Prooram  Fraud  Civil  Remedies  Act 
("Act").  Pub,  L.  99-509,  enacted  on 
October  21.  1986.  and  codified  at  31 
U.SC.  3801  through  3812.  generally 
provides  that  any  person  who 
knowingly  submits  a  false  claim  or 
statement  to  the  Federal  Government  in 
an  amount  less  than  S150.000  may  be 
liable  for  an  administrative  civil  penalty 
of  not  more  than  $5,000  for  each  false 
claim  or  statement,  and.  in  certain 
cases,  to  an  assessment  eoual  to  double 
the  amount  falsely  claimed. 

The  Act  vests  authority  to  investigate 
allegations  of  liability  under  its 
provisions  in  an  agency's  investigating 
official.  Based  upon  the  results  of  an 
investigation,  the  agency  reviewing 
official  determines,  with  the 
concurrence  of  the  Attorney  General, 
whether  to  refer  the  matter  to  a 
presiding  officer  for  an  administrative 
hearing.  Any  penalty  or  assessment 
imposed  under  the  Act  may  be  collected 
by  the  Attorney  General,  through  the 
filing  of  a  civil  action,  or  by  offsetting 
amounts  other  than  tax  refunds,  owed 
the  particular  party  by  the  Federal 
government. 

The  Act  grants  agency  investigating 
officials  authority  to  require  by 
subpoena  the  production  of 
documentary  evidence  which  is  "not 
otherwise  reasonably  available."  If  the 
case  proceeds  to  hearing,  the  presiding 
officer  may  require  the  attendance  and 
testimony  of  witnesses  as  well  as  the 
production  of  documentary  evidence. 


The  Department  of  the  Treasury  is 
proposing  to  adopt  implementing 
regulations  as  new  31  CFR  Part  16. 
which  would  designate  the  Assistant 
Secretary  of  the  Treasury  for 
Management  as  the  authority  head,  the 
Department's  administrative  Inspector 
General  as  the  investigating  official,  and 
would  assign  the  role  of  reviewing 
official  to  the  General  Counsel  or  his 
designee. 

Any  hearing  under  the  Act  would  be 
presided  over  by  an  Administrative  Law 
ludge.  Administrative  appeals  of  a 
presiding  officer's  decision  would  be 
determined  by  the  authority  head. 

Congress,  in  other  legislation,  has 
provided  the  United  States  Customs 
Service  with  a  comprehensive  statutory 
scheme  for  penalizing  civil  violations  of 
the  tariff  and  trade  laws,  including  the 
prosecution  of  matters  within  the 
jurisdiction  of  the  jurisdiction  of  the 
Court  of  International  Trade  (28  U.S.C. 
1581).  Accordingly,  it  is  not  anticipated 
that  the  investigating  official  will, 
pursuant  to  his  authority  under  these 
regulations,  investigate  allegations  of 
violations  of  tariff  and  trade  laws,  for 
which  an  administrative  remedy  exists 
under  those  laws. 

Special  Analyses 

Because  these  regulations  relate  to 
agency  organization  and  management 
they  are  not  subject  to  Executive  order 
12291.  In  general,  the  rule  establishes 
procedures  governing  the  scope  and 
conduct  of  administrative  adjudications 
to  impose  civil  penalties  and 
assessments  upon  persons  who  submit 
false  claims  or  statements  to  the 
Department.  Accordingly,  a  regulatory 
impact  analysis  is  not  required. 

Similarly,  it  is  hereby  certified  that 
this  regulation  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required  pursuant  to  the 
Regulatory  Flexibility  Act  of  1980  (Pub. 
L.  96-354.  5  U.S.C.  604(a). 

List  of  Subjects  in  31  CFR  Part  16 

Administrative  practice  and 
procedure.  Fraud,  Investigations, 
Organizations  and  functions 
(Government  agencies).  Penalties. 

Title  31  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

I.  In  Title  31  of  the  Code  of  Federal 
Regulations,  a  new  Part  16.  Program 
Fraud  Civil  Remedies,  is  added  to  read 
as  follows: 


PART  16— REGULATIONS 
IMPLEMENTING  THE  PROGRAM 
FRAUD  CIVIL  REMEDIES  ACT  OF  1986 
S«'> 

16.1  Basis  and  purpose. 

16.2  Definitions. 

16  3     Basis  for  civil  penalties  and 

assessments. 
164    Investigation. 

16.5  Review  by  the  reviewing  official. 

16.6  Prerequisites  for  issuing  a  complaint. 

16.7  Complaint. 

16.8  Service  of  complaint. 

16.9  Answer. 

16.10  Default  upon  failure  to  file  an  answer. 

16.11  Referral  of  complaint  and  answer  to 
the  ALj. 

16.12  Notice  of  hearing. 

16.13  Parties  to  the  hearing. 

16.14  Separation  of  functions. 

16.15  Ex  parte  contacts. 

16.16  Disqualification  of  reviewing  official 
or  ALJ. 

16.17  Rights  of  parties. 

16.18  Authority  of  the  AL|. 

16.19  Prehearing  conferences. 

16.20  Disclosure  of  documents. 

16.21  Discoverj'. 

16.22  Exchange  of  witness  lists,  statements, 
and  exhibits. 

16.23  Subpoenas  for  attendance  at  hearing. 

16.24  Protective  order. 

16.25  Fees. 

16.26  Form,  filing  and  service  of  papers. 

16.27  Computation  of  time. 

16.28  Motions. 

16.29  Sanctions. 

16.30  The  hearing  and  burden  of  proof. 

16.31  Determining  the  amount  of  penalties 
and  assessments. 

16.32  Location  of  hearing. 

16.33  Witnesses. 

16.34  Evidence. 

16.35  The  record. 

16.36  Post-hearing  briefs. 

16.37  Initial  decision. 

16.38  Reconsideration  of  initial  decision. 

16.39  Appeal  to  authority  head. 

16.40  Stays  ordered  by  the  Department  of 
Justice. 

16.41  Stay  pending  appeal. 

16.42  Judicial  review. 

16.43  Collection  of  civil  penalties  and 
assessments. 

16.44  Rigtit  to  administrative  offset. 

16.45  Deposit  in  Treasury  of  United  Stales. 

16.46  Compromise  or  settlement. 

16.47  Limitations. 

Authority:  31  U.S.C.  3801-3812. 
§  16.1    Basts  and  purpose. 

(a)  Basis.  This  part  implements  the 
Program  Fraud  Civil  Remedies  Act  of 
1986,  Pub.  L.  No.  99-509.  sections  6101- 
6104.  100  Stat.  1874  (October  21,  1986).  to 
be  codified  at  31  U.S.C.  3801-3812.  31 
U.S.C.  3809  requires  each  authority  head 
to  promulgate  regulations  necessary  to 
implement  the  provisions  of  the  statute. 

(b)  Purpose.  This  part 

(1)  Establishes  administrative 
procedures  for  imposing  civil  penalties 
and  assessments  against  persons  who 
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make,  suiiniit,  or  present,  or  cause  to  be 
made,  sulimitted,  or  presented,  false, 
fictitious,  or  fraudulent  claims  or  written 
statements  to  authorities  or  to  their 
agents,  and 

(2)  Specifies  the  hearing  and  appeal 
rights  of  persons  subject  to  allegations  of 
liability  for  such  penalties  and 
assessments. 
§  16.2    Definitions. 

ALf  means  an  Administrative  Law 
|udge  in  the  authority  appointed 
pursuant  to  5  U.S.C.  3105  or  detailed  to 
the  authority  pursuant  to  5  U.S.C.  3344. 

Authority  means  the  Department  of 
the  Treasury. 

Authority  head  means  the  Assistant 
Secretary  of  the  Treasury  for 
Management. 

BenefiL  when  used  in  the  context  of 
false  statements  made  with  respect  to  a 
benefit,  means  anything  of  value 
including  but  not  limited  to  any 
advantage,  preference,  privilege,  license, 
permit,  favorable  decision,  ruling,  status, 
or  loan  guarantee.  This  definition  should 
be  distinguished  from  the  limitations  on 
coverage  of  these  regulations  with 
respect  to  beneficiaries  of  specific 
benefit  programs  which  are  found  in 
§  16.3(c)  of  this  part. 

Claim  means  any  request,  demand,  or 
submission — 

(a)  Made  to  the  authority  for  property, 
services,  or  money  (including  money 
representing  grants,  loans,  insurance,  or 
benefits); 

(b)  Made  to  a  recipient  of  property, 
services,  or  money  from  the  authority  or 
to  a  party  to  a  contract  with  the 
authority — 

(1)  For  property  or  services  if  the 
I  'nited  States — 

(i)  Provided  such  property  or  services; 

(ii)  Provided  any  portion  of  the  funds 
for  the  purchase  of  such  property  or 
services;  or 

(ill)  Will  reimburse  such  recipient  or 
party  for  the  purchase  of  such  properly 
or  services;  or 

(2)  For  the  payment  of  money 
(including  money  representing  grants, 
loans,  insurance,  or  benefits)  if  the 
United  States — 

(i)  Provided  any  portion  of  the  money 
requested  or  demanded;  or 

(ii)  Will  reimburse  such  recipient  or 
party  for  any  portion  of  the  money  paid 
on  such  request  or  demand:  or 

(c)  Made  to  the  authority  which  has 
the  effect  of  decreasing  an  obligation  to 
pay  or  account  for  property,  services,  or 
money,  except  that  such  term  does  not 
include  any  claim  made  in  any  return  of 
',i\  imposed  bv  the  Internal  Revenue 
Code  of  1954.  " 

Complaint  means  the  administrative 
complaint  served  by  the  reviewing 


official  on  the  defendant  under  §  16.7  of 
this  part. 

Defendant  means  any  person  alleged 
in  a  complaint  under  §  16.7  to  be  liable 
for  a  civil  penalty  or  assessment  under 
§  16.3. 

Department  means  the  Department  of 
the  Treasury. 

Government  means  the  United  States 
Government. 

Individual  means  a  natural  person. 

Initial  decision  means  the  written 
decision  of  the  ALJ  required  by  §  16.10 
or  §  16.37,  and  includes  a  revised  initial 
decision  issued  following  a  remand  or  a 
motion  for  reconsideration. 

Investigating  official  means  the 
Inspector  General  of  the  Department  of 
the  Treasury. 

Knows  or  has  reason  to  know,  means 
that  a  person,  with  respect  to  a  claim  or 
statement — 

(a)  Has  actual  knowledge  that  the 
claim  or  statement  is  false,  fictitious,  or 
fraudulent; 

(b)  Acts  in  deliberate  ignorance  of  the 
truth  or  falsity  of  the  claim  or  statement; 
or 

(c)  Acts  in  reckless  disregard  of  the 
truth  or  falsity  of  the  claim  or  statement. 

Makes,  wherever  it  appears,  shall 
include  the  terms  "presents,"  "submits," 
and  "causes  to  be  made,  presented,"  or 
"submitted."  As  the  context  requires, 
making  or  made,  shall  likewise  include 
the  corresponding  forms  of  such  terms. 

Person  means  any  individual, 
partnership,  corporation,  association, 
private  organization,  State,  pohtical 
subdivision  of  a  State,  municipality, 
county,  district,  and  Indian  tribe,  and 
includes  the  plural  of  that  term. 

Presiding  officer  means  an 
administrative  law  judge  appointed  in 
the  authority  pursuant  to  5  U.S.C.  3105 
or  detailed  to  the  authority  pursuant  to 
section  3344  of  such  title. 

Representative  means  an  attorney 
designated  in  writing  by  a  defendant  to 
appear  on  his  or  her  behalf  in 
administrative  hearings  before  the 
Department  and  to  represent  a 
defendant  in  all  other  legal  matters 
regarding  a  complaint  made  pursuant  to 
these  regulations. 

Reviewing  official  means  the  General 
Counsel,  or  another  individual  in  the 
Legal  Division  of  the  Department 
designated  by  the  General  Counsel,  who 
is — 

(a)  Serving  In  a  position  for  which  the 
rate  of  basic  pay  is  not  less  than  the 
minimum  rate  of  basic  pay  for  grade 
GS-16;  and 

(b)  Is  not  subject  to  supervision  by,  or 
required  to  report  to,  the  investigating 
official;  and 
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(c)  Is  not  employed  in  the  organization 
unit  of  the  authority  in  which  the 
investigating  official  is  employed. 

Statement  means  any  representation, 
certification,  affirmation,  document, 
record,  or  accounting  or  bookkeeping 
entry  made — 

(a)  With  respect  to  a  claim  or  to 
obtain  the  approval  or  payment  of  a 
claim  (including  relating  to  eligibility  to 
make  a  claim);  or 

(b)  With  respect  lo  (including  relating 
to  eligibility  for) — 

(1)  A  contract  with,  or  a  bid  or 
proposal  for  a  contract  with;  or 

(2)  A  grant,  loan,  or  benefit  from,  the 
authority,  or  any  State,  political 
subdivision  of  a  State,  or  other  party,  if 
the  United  States  Government  provides 
any  portion  of  the  money  or  property 
under  such  contract  or  for  such  grant, 
loan,  or  benefit,  or  if  the  government 
will  reimburse  such  State,  political 
subdivision,  or  party  of  any  portion  of 
the  money  or  property  under  such 
contract  or  for  such  grant,  loan,  or 
benefit,  except  that  such  term  does  not 
include  any  claim  made  in  any  return  of 
tax  imposed  by  the  Internal  Revenue 
Code  of  1954. 

§  16.3    Basis  for  civil  penatttes  and 
assessments. 

(a)  Claims.  (1)  Except  as  provided  in 
paragraph  (c)  of  this  section,  any  person 
who  makes  a  claim  that  the  person 
knows  or  has  reason  to  know — 

(i)  Is  false,  fictitious,  or  fraudulent; 

(ii)  Includes  or  is  supported  by  any 
written  statement  which  asserts  a 
material  fact  which  is  false,  fictitious,  or 
fraudulent; 

(iii)  Includes  or  is  supported  by  any 
written  statement  that — 

(.A)  Omits  a  material  fact; 

(B)  Is  false,  fictitious,  or  fraudulent  as 
a  result  of  such  omission:  and 

(C)  Is  a  statement  in  which  the  person 
making  such  statement  has  a  duty  to 
include  such  material  fact;  or 

(iv)  Is  for  payment  for  the  provision  of 
property  or  services  which  the  person 
has  not  provided  as  claimed,  shall  be 
subject,  in  addition  to  any  other  remedy 
that  may  be  prescribed  by  law,  to  a  civil 
penalty  of  not  more  than  S5,000  for  each 
such  claim, 

(2)  Each  voucher,  invoice,  claim  form, 
or  other  individual  request  or  demand 
for  property,  services,  or  money 
constitutes  a  separate  claim. 

(3)  A  claim  shall  be  considered  made 
to  an  authority,  recipient,  or  party  when 
such  claim  is  actually  made  to  an  agent, 
fiscal  intermediary,  or  other  entity, 
including  any  State  or  political 
subdivision  thereof,  acting  for  or  on 
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behalf  of  such  authoritv,  recipient,  or 
party. 

(4)  Each  claim  for  property,  services, 
or  money  is  subject  to  a  civil  penalty 
under  these  regulations  regardless  of 
whether  such  property,  services,  or 
money  is  actually  delivered  or  paid. 

(5)  If  the  government  has  made  any 
payment  (including  transferred  property 
or  provided  services]  on  a  claim,  a 
person  subject  to  a  civil  penalty  under 
paragraph  (a)(1)  of  this  section  shall 
also  be  subject  to  an  assessment  of  not 
more  than  twice  the  amount  of  such 
claim  or  that  portion  thereof  that  is 
determined  to  be  in  violation  of 
paragraph  (a)(1J  of  this  section.  Such 
assessment  shall  be  in  lieu  of  damages 
sustained  by  the  Government  because  of 
such  claim. 

(b)  Statements.  (1)  Except  as  provided 
in  paragraph  (c)  of  this  section,  any 
person  who  makes  a  written  statement 
that— 

(i)  The  person  knows  or  has  reason  to 
know — 

(A)  Asserts  a  material  fact  which  is 
false,  fictitious,  or  fraudulent;  or 

(B)  Is  false,  fictitious,  or  fraudulent 
because  it  omits  a  material  fact  that  the 
person  making  the  statement  has  a  duty 
to  include  in  such  statement:  and 

(ii)  Includes  or  is  accompanied  by  an 
express  certification  or  affirmation'of 
the  truthfulness  and  accuracy  of  the 
content  of  the  statement, 
shall  be  subject,  in  addition  to  any  other 
remedy  that  may  be  prescribed  by  law, 
to  a  civil  penalty  of  not  more  than  S5,000 
for  each  such  statement. 

(2)  Each  written  representation, 
certification,  or  affirmation  constitutes  a 
separate  statement. 

(3)  A  statement  shall  be  considered 
made  to  an  authority  when  such 
statement  is  actually  made  to  an  agent. 
fiscal  intermediary,  or  other  entity, 
including  any  State  or  political 
subdivision  thereof,  acting  for  or  on 
behalf  of  such  authority. 

(c)(1)  In  the  case  of  any  claim  or 
statement  made  by  any  individual 
relating  to  any  of  the  benefits  listed  in 
paragraph  (c)i2)  of  this  section,  received 
by  such  individual,  such  individual  may 
be  held  liable  for  penalties  and 
assessments  under  this  section  only  if 
such  claim  or  statement  is  made  by  such 
individual  in  making  application  for 
such  benefits  with  respect  to  such 
individual's  eligibility  to  receive  such 
benefits. 

(2)  For  purposes  of  this  paragraph,  the 
term  "benefits  "  means — 

(i)  Benefits  under  the  food  stamp 
program  (as  defined  in  section  3(h)  of 
the  Food  Stamp  Act  of  1977): 

(ii)  Benefits  under  chapters  11.  13, 15, 
17,  and  21  of  title  38: 


fiii)  Benefits  under  the  Black  Lung 
Benefits  Act; 

(iv)  Any  authority  or  other  benefit 
under  the  Railroad  Retirement  Act  of 

1974; 

(v)  Benefits  under  the  National  School 
Lunch  Act; 

(vi)  Benefits  under  any  housing 
assistance  program  for  lower  income 
families  or  elderly  or  handicapped 
persons  which  is  administered  by  the 
Secretary  of  Housing  and  Urban 
Development  or  the  Secretary  of 
Agriculture; 

(vii)  Benefits  under  the  special 
supplemental  food  program  for  women, 
infants,  and  children  established  under 
section  17  of  the  Child  Nutrition  Act  of 
1966; 

(viii)  Benefits  under  part  A  of  the 
Energy  Conservation  in  Existing 
Buildings  Act  of  1976; 

(ix)  Benefits  under  the  supplemental 
security  income  program  under  title  XVI 
of  the  Social  Security  Act; 

(x)  Old  age,  survivors,  and  disability 
insurance  benefits  under  title  II  of  the 
Social  Security  Act; 

(xi)  Benefits  under  title  XVIII  of  the 
Social  Security  Act; 

(xii)  Aid  to  families  with  dependent 
children  under  a  State  plan  approved 
under  section  402(a)  of  the  Social 
Security  Act: 

(xiii)  Medical  assistance  under  a  State 
plan  approved  under  section  1902(a)  of 
the  Social  Security  Act; 

(xiv)  Benefits  under  title  XX  of  the 
Social  Security  Act: 

(xv)  Benefits  under  section  336  of  the 
Older  Americans  Act;  or 

(xvi)  Benefits  under  the  Low-Income 
Home  Energy  Assistance  Act  of  1981, 
which  are  intended  for  the  personal  use 
of  the  individual  who  receives  the 
benefits  or  for  a  member  of  the 
individual's  family. 

(d)  No  proof  of  specific  intent  to 
defraud  is  required  to  establish  liability 
under  this  section. 

(e)  In  any  case  in  which  it  is 
determined  that  more  than  one  person  is 
liable  for  making  a  claim  or  statement 
under  this  section,  each  such  person 
may  be  held  liable  for  a  civil  penalty 
under  this  section. 

(f)  In  any  case  in  which  it  is 
determined  that  more  than  one  person  is 
liable  for  making  a  claim  under  this 
section,  and  on  which  the  Government 
has  made  payment  (including 
transferred  property  or  provided 
services),  an  assessment  may  be 
imposed  against  any  such  person  or 
jointly  and  severally  against  any 
combination  of  such  persons. 


§  16.4    Investigation, 

(a)  If  an  investigating  official 
concludes  that  a  subpoena  pursuant  to 
the  authority  conferred  by  31  U.S.C. 
38041a)  is  warranted — 

(1)  The  subpoena  so  issued  shall 
notify  the  person  to  whom  it  is 
addressed  of  the  authority  under  which 
the  subpoena  is  issued  and  shall  identify 
the  information,  records,  or  documents 
sought; 

(2)  The  investigating  official  may 
designate  a  person  to  act  on  his  behalf 
to  receive  the  information,  records,  or 
documents  sought;  and 

(3)  The  person  receiving  such 
subpoena  shall  be  required  to  tender  to 
the  investigating  official  or  to  the  person 
designated  to  receive  the  information, 
records,  or  documents,  a  certification 
that  the  information,  records,  or 
documents  sought  have  been  produced, 
or  that  such  information,  records,  or 
documents  are  not  available  and  the 
reasons  therefor,  or  that  such 
information,  records,  or  documents, 
suitably  identified,  have  been  withheld 
based  upon  the  assertion  of  an 
identified  legal  privilege. 

(b)  If  the  investigating  official 
concludes  that  an  action  under  the 
Program  Fraud  Civil  Remedies  Act  may 
be  warranted,  the  investigating  official' 
shall  report  the  findings  and  conclusions 
of  such  investigation  to  the  reviewing 
official. 

(c)  Nothing  in  this  section  shall 
preclude  or  limit  the  investigating 
official's  discretion  to  refer  allegations 
directly  to  the  Department  of  Justice  for 
suit  under  the  False  Claims  Act.  31 
U.S.C.  3729-3731.  or  for  other  civil  relief. 
or  to  preclude  or  limit  such  official's 
discretion  to  defer  or  postpone  a  report 
or  referral  to  avoid  interference  with  an 
investigation  into  criminal  misconduct 
or  a  criminal  prosecution. 

(d)  Nothing  in  this  section  modifies 
any  responsibility  of  the  investigating 
official  to  report  violations  of  criminal 
law  to  the  Attorney  General. 

§  16.5    Review  by  ttie  revieviring  official. 

(a)  If,  based  on  the  report  of  the 
investigating  official  under  §  16.4(b),  the 
reviewing  official  determines  that  there 
is  adequate  evidence  to  believe  that  a 
person  is  liable  under  §  16.3  of  this  part, 
the  reviewing  official  shall  transmit  to 
the  Attorney  General  a  written  notice  of 
the  reviewing  official's  intention  to  issue 
a  complaint  under  §  16.7. 

(b)  Such  notice  shall  include — 

(1)  A  statement  of  the  reviewing 
official's  reasons  for  issuing  a  complaint; 

(2)  A  statement  specifying  the 
evidence  that  supports  the  allegations  of 
liability: 
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(3)  A  description  of  the  claims  or 
statements  upon  which  the  allegations 
of  liability  are  based; 

(4)  An  estimate  of  the  amount  of 
money  or  the  value,  if  any,  of  property, 
services,  or  other  benefits  requested  or 
demanded  in  violation  of  §  16.3  of  this 
part;  or,  if  no  monetary  value  can  be  put 
on  the  property,  service  or  benefit,  a 
statement  regarding  the  non-monetary 
consequences  to  the  agenc\'  of  a  false 
statement. 

(5)  A  statement  of  any  exculpatory  or 
mitigating  circumstances  that  may  relate 
to  the  claims  or  statements  known  by 
the  reviewing  official  or  the 
investigating  official;  and 

(6)  A  statement  that  there  is  a 
reasonable  prospect  of  collecting  an 
appropriate  amount  of  penalties  and 
assessments.  Such  a  statement  may  be 
based  upon  information  then  known  or 
an  absence  of  any  information 
indicating  that  the  person  may  be 
unable  to  pay  such  an  amount. 

§  16.6     Prerequisites  for  issuing  a 
complaint. 

(a)  The  reviewing  official  may  issue  a 
complaint  under  §  16.7  only  if — 

( 1 )  The  Department  of  justice 
approves  the  issuance  of  a  complaint  in 
a  written  statement  described  in  31 
U.S.C.  3803(b)(1),  and 

(2)  In  the  case  of  allegations  of 
liability  under  §  16.3(a)  with  respect  to  a 
claim,  the  reviewing  official  determines 
that,  with  respect  to  such  claim  or  a 
group  of  related  claim.s  submitted  at  the 
same  tim.e  such  claim  is  submitted  (as 
defined  in  paragraph  (b)  of  this  section), 
the  amount  of  money  or  the  value  of 
property  or  services  demanded  or 
requested  in  violation  of  §  16.3(a)  does 
not  exceed  S150,000. 

(b)  For  the  purposes  of  this  section,  a 
related  group  of  claims  submitted  at  the 
same  time  sh:ill  include  only  those 
claims  arising  from  the  same  transaction 
(e.g..  grant,  loan,  application,  or 
contract)  that  are  submitted 
simultaneously  as  part  of  a  single 
request,  demand,  or  submission. 

(c)  .Nothing  in  this  section  shall  be 
construed  to  limit  the  reviewing 
official's  authority  to  join  in  a  single 
coHiplaint  against  a  person,  claims  that 
are  unrelated  or  were  not  submitted 
simultaneously,  regardless  of  the 
amount  of  money  or  the  value  of 
property  or  services  demanded  or 
reijuested.  as  long  as  the  total  amount 
for  each  claim  does  not  exceed  $150,000. 

§  16.7    Complaint. 

(a)  On  or  after  the  date  the  Attorney 
General  or  his  designee  approves  the 
issuance  of  a  complaint  in  accordance 
with  31  U.S.C.  3803(b)(1),  the  reviewing 


official  may  serve  a  complaint  on  the 
defendant,  as  provided  in  §  16.8. 

(b)  The  complaint  shall  state — 

(1)  The  allegations  of  liabihty  against 
the  defendant,  including  the  statutory 
basis  for  liability,  an  identification  of 
the  claims  or  statements  that  are  the 
basis  for  the  alleged  liability,  and  the 
reasons  why  liability  allegedly  arises 
from  such  claims  or  statements; 

(2)  The  maximum  amount  of  penalties 
and  assessments  for  which  the 
defendant  may  be  held  liable; 

(3)  Instructions  for  filing  an  answer  to 
request  a  hearing,  including  a  specific 
statement  of  the  defendant's  right  to 
request  a  hearing  by  filing  an  answer 
and  to  be  represented  by  an  attorney; 

(4)  That  the  defendant  has  a  right  to 
review  and  obtain  certain  information 
pursuant  to  Section  16.20  herein;  and 

(5)  That  failure  to  file  an  answer 
within  30  days  of  service  of  the 
complaint  will  result  in  the  imposition  of 
the  maximum  amount  of  penalties  and 
assessments  without  right  to  appeal. 

(c)  At  the  same  time  the  reviewing 
official  serves  the  complaint  on  the 
defendant(s),  he  or  she  shall  serve  the 
defendant  with  a  copy  of  these 
regulations. 

§  16.8    Service  of  complaint. 

(a)  Service  of  a  complaint  must  be 
made  by  a  certified  or  registered  mail  or 
by  delivery  in  any  manner  authorized  by 
Rule  4(d)  of  the  Federal  Rules  of  Civil 
Procedure. 

(b)  Proof  of  service,  stating  the  name 
and  address  of  the  person  on  whom  the 
complaint  was  served,  and  the  manner 
and  date  of  service,  may  be  made  by — 

(1)  Affidavit  of  the  individual  making 
service; 

(2)  An  acknowledged  United  States 
Postal  Service  return  receipt  card;  or 

(3)  Written  acknowledgement  of  the 
defendant  or  his  representative. 

§  16.9    Answer. 

(a)  The  defendant  may  request  a 
hearing  by  filing  an  answer  with  the 
reviewing  official  within  30  days  of 
service  of  the  complaint.  An  answer 
shall  be  deemed  to  be  a  request  for 
hearing. 

(b)  In  the  answer,  the  defendant — 

(1)  Shall  admit  or  deny  each  of  the 
allegations  of  liability  made  in  the 
complaint; 

(2)  Shall  state  any  defense  on  which 
the  defendant  intends  to  rely; 

(3)  May  state  any  reasons  why  the 
defendant  contends  that  the  penalties 
and  assessments  should  be  less  than  the 
statutory  maximum;  and 

(4)  Shall  state  whether  the  defendant 
has  authorized  en  attorney  to  act  as 
defendant's  representative,  and  shall 


state  the  name,  address,  and  telephone 

number  of  the  representative. 

§  16.10    Default  upon  failure  to  file  an 
answer. 

(a)  If  the  defendant  does  not  file  an 
answer  within  the  time  prescribed  in 
§  16.9(a),  the  reviewing  official  may 
refer  the  complaint  to  the  ALJ  for  initial 
decision. 

(b)  Upon  the  referral  of  the  complaint, 
the  ALJ  shall  promptly  serve  on 
defendant  in  the  manner  prescribed  in 

§  16.8.  a  notice  that  an  initial  decision 
will  be  issued  under  this  section. 

(c)  If  the  defendant  fails  to  file  a 
timely  answer,  the  ALJ  shall  assume  the 
facts  alleged  in  the  complaint  to  be  true 
and,  if  such  facts  eatablish  liability 
under  §  16.3.  the  ALJ  shall  issue  an 
initial  decision  imposing  the  maximum 
amount  of  penalties  and  assessments 
allowed  under  the  statute. 

(d)  Except  as  otherwise  provided  in 
this  section,  by  failing  to  file  a  timely 
answer,  the  defendant  waives  any  right 
to  further  review  of  the  penalties  and 
assessments  imposed  under  paragraph 
(c)  of  this  section,  and  the  initial 
decision  shall  become  final  and  binding 
upon  the  parties  30  days  after  it  is 
issued. 

(e)  If,  before  such  an  initial  decision 
becomes  final,  the  defendant  files  a 
motion  with  the  ALJ,  and  serves  a  copy 
on  the  agency,  seeking  to  reopen  on  the 
grounds  that  extraordinary 
circumstances  prevented  the  defendant 
from  filing  a  timely  answer,  the  initial 
decision  shall  be  stayed  pending  the 
ALJ's  decision  on  the  motion.  The  ALJ 
shall  permit  the  agency  a  reasonable 
amount  of  time,  not  less  than  15 
calendar  days,  to  respond  to  the 
defendant's  motion. 

(f)  If,  on  such  motion,  the  defendant 
can  demonstrate  extraordinary 
circumstances  excusing  the  failure  to  file 
a  timely  answer,  the  ALJ  shall  withdraw 
the  initial  decision,  if  such  a  decision 
has  been  issued  pursuant  to  paragraph 
(c)  of  this  section,  and  shall  grant  the 
defendant  an  opportunity  to  answer  the 
complaint. 

(g)  A  decision  of  the  ALJ  denying  a 
defendant's  motion  under  paragraph  (e) 
of  this  section  is  not  subject  to 
reconsideration  under  §  16.38. 

(h)  The  defendant  may  appeal  to  the 
authority  head  the  decision  denying  a 
motion  to  reopen  by  filing  a  notice  of 
appeal  with  the  authority  head  within  15 
days  after  the  ALJ  denies  the  motion. 
The  timely  filing  of  a  notice  of  appeal 
shall  stay  the  initial  decision  until  the 
authority  head  decides  the  issue. 

(i)  If  the  defendant  files  a  timely 
notice  of  appeal  with  the  authority  head, 
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the  ALJ  shall  forward  the  record  of  the 
proceeding  to  the  authority  head. 

(j)  The  authority  head  shall  decide 
expeditiously,  and  based  solely  on  the 
record  before  the  ALJ,  whether 
extraordinary  circumstances  excuse  the 
defendant's  failure  to  file  a  timely 
answer. 

(k)  If  the  authority  head  decides  that 
extraordinary  circumstances  excuse  the 
defendant's  failure  to  file  a  timely 
answer,  the  authority  head  shallVemand 
the  case  to  the  ALJ  with  instructions  to 
grant  the  defendant  an  opportunity  to 
file  an  answer. 

(1)  If  the  authority  head  decides  that 
the  defendant's  failure  to  file  a  timely 
answer  is  not  excused,  the  authority 
head  shall  reinstate  the  initial  decision 
of  the  ALJ,  which  shall  become  final  and 
binding  upon  the  parties  30  days  after 
the  authority  head  issues  suchdecision. 

§  16.1 1     Referral  of  complaint  and  answer 
to  the  AU. 

Upon  receipt  of  an  answer,  the 
reviewing  official  shall  file  the 
complaint  and  answer  with  the  ALJ. 

§  1 6. 1 2    Notice  of  hearing. 

(a)  When  the  ALJ  receives  the 
complaint  and  answer,  the  ALJ  shall 
promptly  serve  a  notice  of  hearing  upon 
the  defendant  and  the  agency 
representative  in  the  manner  prescribed 
by  §16.8. 

(b)  Such  notice  shall  include — 

(IJ  The  tentative  time  and  place,  and 
the  nature  of  the  hearing; 

(2)  The  legal  authority  and  jurisdiction 
under  which  the  hearing  is  to  be  held; 

(3)  The  matters  of  fact  and  law  to  be 
asserted; 

(4)  A  description  of  the  procedures  for 
the  conduct  of  the  hearing: 

(5)  The  names,  addresses,  and 
telephone  numbers  of  the 
representatives  of  the  Government  and 
of  the  defendant,  if  any:  and 

(6)  Such  other  matters  as  the  ALJ 
deems  appropriate. 

§  16.13    Parties  to  the  hearing, 

(a)  The  parties  to  the  hearing  shall  be 
the  defendant  and  the  authoritv. 

(bj  Pursuant  to  31  U.S.C.  3730(c)(5).  a 
private  plaintiff  under  the  False  Claims 
Act  may  participate  in  these 
proceedings  to  the  extent  authorized  by 
the  provisions  of  that  Act. 

§16.14    Separation  of  functions. 

(a)  The  investigating  official,  the 
reviewing  official,  and  any  employee  or 
agent  of  the  authority  who  takes  part  in 
investigating,  preparing,  or  presenting  a 
particular  case  may  not,  in  such  case  or 
a  factually  related  case — 

(1)  Participate  in  the  hearing  as  the 
ALJ; 


(2)  Participate  or  advise  in  the  initial 
decision  or  the  review  of  the  initial 
decision  by  the  authority  head,  except 
as  a  witness  or  a  representative  in 
public  proceedings:  or 

(3)  Make  the  collection  of  penalties 
and  assessments  under  31  U.S.C.  3806. 

(b)  The  ALJ  shall  not  be  responsible 
to.  or  subject  to  the  supervision  or 
direction  of  the  investigating  official  or 
the  reviewing  official. 

(c)  Except  as  provided  in  paragraph 
(a)  of  this  section,  the  representative  for 
the  Government  may  be  an  attorney 
employed  anywhere  in  the  Legal 
Division  of  the  Department,  or  an 
attorney  employed  in  the  offices  of 
either  the  investigating  official  or  the 
reviewing  official;  however  the 
representative  of  the  Government  may 
not  participate  or  advise  in  the  review  of 
the  initial  decision  by  the  authority 
head, 

§16.15    Ex  parte  contacts. 

No  party  or  person  (except  employees 
of  the  ALJ's  office)  shall  communicate  in 
any  way  with  the  ALJ  on  any  matter  at 
issue  in  a  case,  unless  on  notice  and 
opportunity  for  all  parties  to  participate. 
This  provision  does  not  prohibit  a 
person  or  party  from  inquiring  about  the 
status  of  a  case  or  asking  routine 
questions  concerning  administrative 
functions  or  procedures. 

§  16.16    Disqualification  of  reviewing 
official  or  ALU. 

(a)  A  reviewing  official  or  ALJ  in  a 
particular  case  may  disqualify  himself 
or  herself  at  any  time. 

(b)  A  party  may  file  with  the  .^LJ  a 
motion  for  disqualification  of  a 
reviewing  official  or  an  ALJ.  Such 
motion  shall  be  accompanied  by  an 
affidavit  alleging  personal  bias  or  other 
reason  for  disqualification. 

(c)  Such  motion  and  affidavit  shall  be 
filed  promptly  upon  the  party's 
discoverj'  of  reasons  requiring 
disqualification,  or  such  objections  shall 
be  deemed  waived, 

(d)  Such  affidavit  shall  state  specific 
facts  that  support  the  party's  assertion 
that  personal  bias  or  other  reason  for 
disqualification  exists  and  the  time  and 
circumstances  of  the  party's  discovery 
of  such  facts.  It  shall  be  accompanied  by 
a  certificate  of  the  representative  of 
record  that  it  is  made  in  good  faith. 

(e)  Upon  the  filing  of  such  a  motion 
and  affidavit,  the  ALJ  shall  proceed  no 
further  in  the  case  until  he  or  she 
resolves  the  matter  of  disqualification  in 
accordance  with  paragrpah  (f)  of  this 
section. 

(0(1)  If  the  ALJ  determines  that  a 
reviewing  official  is  disqualified,  the  ALJ 


shall  dismiss  the  complaint  without 
prejudice. 

(2)  If  the  ALJ  disqualifies  himself  or 
herself,  the  agency  shall  seek  to  have 
the  case  promptly  reassigned  to  another 
ALJ. 

(3J  If  the  ALJ  denies  a  motion  to 
disqualify,  the  authority  head  may 
determine  the  matter  only  as  part  of  his 
or  her  review  of  the  initial  decision  upon 
appeal,  if  any. 

§16.17    Rights  of  parties. 

Except  as  otherwise  limited  by  this 
part,  all  parties  may — 

(aj  Be  accompanied,  represented,  and 
advised  by  an  attorney; 

(b)  Participate  in  any  conference  held 
by  the  ALJ; 

(c)  Conduct  discovery; 

(d)  Agree  to  stipulations  of  fact  or 
law.  which  shall  be  made  part  of  the 
record; 

(ej  Present  evidence  relevant  to  the 
issues  at  the  hearing: 

(f)  Present  and  cross-examine 
witnesses; 

(g)  Present  oral  arguments  at  the 
hearing  as  permitted  by  the  ALJ;  and 

(h)  Submit  written  beliefs  and 
proposed  findings  of  fact  and 
conclusions  of  law  after  the  hearing. 

§16.18    Authority  of  the  ALJ. 

(a)  The  ALJ  shall  conduct  a  fair  and 
impartial  hearing,  avoid  delay,  maintain 
order,  and  assure  that  a  record  of  tlie 
proceeding  is  made. 

(b)  The  ALJ  has  the  authority  to- 
il) Set  and  change  the  date,  time,  and 

place  of  the  hearing  upon  reasonable 
notice  to  the  parties; 

(2)  Continue  or  recess  the  hearing  in 
whole  or  in  part  for  a  reasonable  period 
of  time; 

(3)  Hold  conferences  to  identify  or 
simplify  the  issues,  or  to  consider  other 
matters  that  may  aid  in  the  expeditious 
disposition  of  the  proceeding: 

(4)  Administer  oaths  and  affirmations; 

(5)  Issue  subpoenas  requiring  the 
attendance  of  witnesses  and  the 
production  of  documents  at  depositions 
or  at  hearings: 

(6)  Rule  on  motions  and  other 
procedural  matters; 

(7)  Regulate  the  scope  and  timing  of 
discovery: 

(8)  Regulate  the  course  of  the  hearing 
and  the  conduct  of  representatives  and 
parties: 

(9)  Examine  witnesses; 

(10)  Receive,  rule  on.  exclude,  or  limit 
evidence; 

(11)  Upon  motion  of  a  party,  take 
official  notice  of  facts; 

(12)  Upon  motion  of  a  party,  decide 
cases,  in  whole  or  in  part,  by  summary 
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judgment  vvhfre  there  is  no  disputed 
issue  of  material  fact; 

(13)  Conduct  anv  conference, 
argument,  or  hearing  on  motions  in 
person  or  by  telephone;  and 

(14)  Exercise  such  other  authority  as 
IS  necessary  to  carry  out  the 
responsibilities  of  the  ALJ  under  this 
part. 

(c)  The  AL]  does  not  ha\e  the 
authority  to  make  any  determinations 
regarding  the  validity  of  Federal  statutes 
or  regulations,  or  Departmental  Orders. 
Directives,  or  other  published  rules. 

§  16.19    Prehearing  conferences. 

(a)  The  .-MJ  may  schedule  prehearing 
lonfercnces  as  appropriate. 

(b)  Upon  the  motion  of  any  party,  the 
ALJ  shall  schedule  at  least  one 
prehearing  conf(!rence  at  a  reasonable 
time  in  advance  of  the  hearing. 

(c)  The  AL]  may  use  prehearing 
conferences  to  discuss  the  following; 

(1)  Simplification  of  the  issues; 

(2)  The  necessity  or  desirability  of 
amendments  to  the  pleadings,  including 
the  need  for  a  more  definite  statement; 

(3)  Stipulations,  admissions  of  fact  or 
the  content  and  authenticity  of 
documents; 

(4)  Whether  the  parties  can  agree  to 
submission  of  the  case  on  a  stipulated 
record; 

(5)  Whether  a  party  chooses  to  waive 
appearance  at  an  oral  hearing  and  to 
submit  only  documentary  evidence 
(subject  to  the  objection  of  other  parties) 
and  written  argument; 

(6)  Limitation  of  the  number  of 
v.'itncsscs; 

(7)  Scheduling  dates  for  the  exchange 
of  witness  lists  and  of  proposed 
exhibits; 

(8)  Discovery; 

(9)  The  time  and  place  for  the  hearing; 
and 

(10)  Such  other  matters  as  may  tend  to 
expedite  the  fair  and  just  disposition  of 
the  proceedings. 

(d)  The  .A.L]  may  issue  an  order 
containing  al!  matters  agreed  upon  by 
the  parties  or  ordered  by  the  ALJ  at  a 
prehearing  conference. 

§  16.20    Disclosure  of  documents. 

(dj  Upon  vvr.tten  request  to  the 
reviewing  official,  the  defendant  may 
review  any  relevant  and  material 
docum.ents,  transcripts,  records,  and 
other  material  that  rela'e  to  the 
allegations  set  out  in  the  complaint  and 
upon  which  the  findings  and  conclusions 
of  the  investigating  official  under 
§  16.4(b)  are  based  unless  such 
documents  are  subject  to  a  privilege 
under  Federal  law.  The  Department 
shall  schedule  su^^h  review  at  a  time  and 
plAci.-  convenie::t  to  it.  Upon  payment  of 


fees  for  duplication,  the  defendant  may 

obtain  copies  of  such  documents. 

(b)  Upon  written  request  to  the 
reviewing  official,  the  defendant  also 
may  obtian  a  copy  of  all  exculpatory 
information  in  the  possession  of  the 
reviewing  official  or  investigating 
official  relating  to  the  allegations  in  the 
complaint,  even  if  it  is  contained  in  a 
document  that  would  otherwise  be 
privileged.  If  the  document  would 
otherwise  be  privileged,  only  that 
portion  containing  exculpatory 
information  must  be  disclosed. 

(c)  The  notice  sent  to  the  Attorney 
General  from  the  reviewing  official  as 
described  in  §  16.5  is  not  discoverable 
under  any  circumstances. 

(d)  The  defendant  may  file  a  motion  to 
t  ompel  disclosure  of  the  documents 
subject  to  the  provisions  of  this  section. 
Such  a  motion  may  only  be  filed  with 
the  ALJ  following  the  Fding  of  an  answer 
pursuant  to  §  16.9. 

§  16.21     Discovery. 

(a)  The  following  types  of  discovery 
ure  authorized: 

(1)  Requests  for  production  of 
documents  for  inspection  and  copying; 

(2)  Requests  for  admissions  of  the 
authenticity  of  any  relevant  document  or 
of  the  truth  of  any  relevant  fact; 

(3)  Written  interrogatories;  and 

(4)  Depositions. 

(b)  For  the  purposes  of  this  section 
and  §§  16.22  and  16.23,  the  term 
"documents"  includes  information, 
documents,  reports,  answers,  records, 
accounts,  papers,  and  other  data,  either 
paper  or  electronic,  and  other 
documentary  evidence.  Nothing 
contained  herein  shall  be  interpreted  to 
require  the  creation  of  a  document. 

(c)  Unless  mutually  agreed  to  by  the 
parties,  discovery  is  available  only  as 
ordered  by  the  ALJ.  The  ALJ  shall 
regulate  the  timing  of  discovery. 

(d)  Motions  for  discovery.  (1)  A  party 
seeking  discovery  may  file  a  motion 
with  the  ALJ  if  it  is  not  made  available 
by  another  party  on  an  informal  basis. 
Such  a  motion  shall  be  accompanied  by 
a  copy  of  the  requested  discovery,  or  in 
the  case  of  depositions,  a  summary  of 
the  scope  of  the  proposed  deposition, 
and  a  description  of  the  efforts  which 
have  been  made  by  the  party  to  obtain 
discovery. 

(2)  Within  ten  days  of  ser\'ice.  a  party 
may  file  an  opposition  to  the  motion 
and/or  a  motion  for  protective  order  as 
provided  in  §  16.24. 

(3)  The  AL]  may  grant  a  motion  for 
discovery  only  if  he  or  she  finds  that  the 
discovery  sought — 

(i)  Is  necessary  for  the  expeditious, 
f.!ir,  and  reasonable  consideration  of  the 
issues; 
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(ii]  Is  not  unduly  costly  or 
burdensome; 

(iii)  Will  not  unduly  delay  the 
proceeding;  and 

(iv)  Does  not  seek  privileged 
information. 

(4)  The  burden  of  showing  that 
discovery  should  be  allowed  is  on  the 
party  seeking  discovery. 

(5)  The  .ALJ  may  grant  discovery 
subject  to  a  protective  order  under 
§  16.24. 

(e)  Depositions.  (1)  If  a  motion  for 
deposition  is  granted,  the  ALJ  shall  issue 
a  subpoena  for  the  deponent,  which  may 
require  the  deponent  to  produce 
documents.  The  subpoena  shall  specify 
the  time  and  place  at  which  the 
deposition  will  be  held. 

(2)  The  party  seeking  to  depose  shall 
serve  the  subpoena  in  the  manner 
prescribed  in  §  18.8. 

(3)  The  deponent  may  file  with  the 
ALJ  a  motion  to  quash  the  subpoena  or  a 
motion  for  a  protective  order  within  ten 
days  of  service. 

(4)  The  party  seeking  to  depose  shall 
provide  for  the  taking  of  a  verbatim 
transcript  of  tr.e  deposition,  which  it 
shall  make  available  to  all  other  parties 
for  inspection  and  copying. 

(f)  Each  party  shall  bear  its  ovm  costs 
of  discovery. 

§  16.22    Exchange  of  witness  lists, 
statements,  and  exhibits. 

(a)  At  least  15  days  before  the  hearing 
or  at  such  other  time  as  may  be  ordered 
by  the  ALJ,  the  parties  shall  exchange 
witness  lists,  copies  of  prior  statements 
of  proposed  witnesses,  and  copies  of 
proposed  hearing  exhibits,  including 
copies  of  any  written  statements  that 
the  party  intends  to  offer  in  lieu  of  live 
testimony  in  accordance  with  §  16.33(b). 
At  the  time  the  above  documents  are 
exchanged,  any  party  that  intends  to 
rely  on  the  transcript  of  deposition 
testim.ony  in  lieu  of  live  testimony  at  the 
hearing,  if  permitted  by  the  ALJ,  shall 
provide  each  party  with  a  copy  of  the 
specific  pages  of  the  transcript  it  intends 
to  introduce  into  evidence. 

(b)  If  a  party  objects,  the  AL]  shall  not 
admit  into  evidence  the  testimony  of 
any  witness  whose  name  does  not 
appear  on  the  witness  list  or  any  exhibit 
not  provided  to  the  opposing  party  as 
provided  above  unless  the  AL]  finds 
good  cause  and  that  there  is  no 
prejudice  to  the  objecting  party. 

(c)  Unless  another  party  objects 
within  the  time  set  by  the  ALJ. 
documents  exchanged  in  accordance 
with  paragraph  (a)  of  this  section,  shall 
be  deemed  to  be  authentic  for  the 
purpose  of  admissibility  at  the  hearing. 
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§  16.23    Subpoenas  for  attendance  at 
hearing. 

(a)  A  party  wishing  to  procure  the 
appearance  and  testimony  of  any 
individual  at  the  hearing  may  request 
that  the  ALJ  issue  a  subpoena. 

(bj  A  subpoena  requiring  the 
attendance  and  testimony  of  an 
individual  may  also  require  the 
individual  to  produce  documents  at  the 
hearing. 

(c)  A  party  seeking  a  subpoena  shall 
file  a  written  request  therefor  not  less 
than  15  days  before  the  date  fixed  for 
the  hearing  unless  otherwise  allowed  by 
the  -ALJ  for  good  cause  shown.  Such 
request  shall  specify  any  documents  to 
be  produced  and  shall  designate  the 
witnesses  and  describe  the  address  and 
location  thereof  wiLh  sufficient 
particularity  to  permit  such  witnesses  to 
be  found. 

(d)  The  subpoena  shall  specify  the 
time  and  place  at  which  the  witness  is  to 
appear  and  any  documents  the  witness 
is  to  bring  with  him  or  her. 

(e)  The  pa.'ty  seeking  the  subpoena 
shall  serve  it  in  the  manner  prescribed 
in  §  16.8.  A  subpoena  on  a  party  or  upon 
an  individual  under  the  control  of  a 
party  may  be  served  by  first  class  m.ail. 

(f)  A  party  or  the  ind'u  idual  to  whom 
the  subpoena  is  directed  may  file  with 
the  ALJ  a  motion  to  quash  the  subpoena 
within  ten  days  after  service  or  on  or 
before  the  time  specified  in  the 
subpoena  for  compliance  if  it  is  less 
than  ten  days  after  service. 

§  16.24    Protective  order. 

(a)  A  party  or  a  prospective  witness  or 
deponent  may  file  a  motion  for  a 
protective  order  with  respect  to 
discovery  sought  by  an  opposing  party 
or  with  respect  to  the  hearing,  seeking  to 
limit  the  availability  or  di^-closure  of 
evidence. 

(b)  In  issuing  a  protective  order,  the 
ALJ  may  make  any  order  which  justice 
requires  to  protect  a  party  or  person 
from  annoyance,  embarrassment, 
oppression,  or  undue  burden  or  expense, 
including  one  or  more  of  the  following: 

(1)  That  the  discove.ry  not  be  had: 

(2)  That  the  discovery  may  be  had 
only  on  specified  term.s  and  conditions, 
including  a  designation  of  the  time  or 
place: 

(3)  That  the  discover!,  may  be  had 
only  through  a  method  of  discovery 
other  than  that  requested; 

(4)  That  certain  matters  not  be 
inquired  into,  or  that  the  scope  of 
discovery  be  limited  to  certain  matters; 

(5j  That  discovery  be  conducted  with 
no  one  pre.sent  except  persons 
designated  by  the  ALj; 

(6J  That  the  contents  of  discovery  or 
evidence  be  sealed: 


(7)  That  a  deposition  after  being 
sealed  be  opened  onlv  bv  order  of  the 
ALJ: 

(8)  That  a  trade  secret  or  other 
confidential  research,  development, 
commercial  information,  or  facts 
pertaining  to  any  criminal  investigation, 
proceeding,  or  other  administrative 
investigation  not  be  disclosed  or  be 
disclosed  only  in  a  designated  way;  or 

(9)  That  the  parties  simultaneously  file 
specified  documents  or  information 
enclosed  m  sealed  envelopes  to  be 
opened  as  directed  by  the  ALJ. 

§16.25    Fees. 

The  party  requesting  a  subpoena  shall 
pay  the  cost  of  the  fees  and  mileage  of 

any  witness  subpoenaed  in  the  amounts 
that  would  be  payable  to  a  witness  in  a 
proceeding  in  United  States  District 
Court.  A  check  for  witness  fees  and 
mileage  shall  accompany  the  subpoena 
when  served,  except  that  when  a 
subpoena  is  issued  on  behalf  of  the 
authority,  a  check  for  witness  fees  and 
mileage  need  not  accompany  the 
subpoena. 

§  16.26     Form,  filing  and  service  of  papers. 

(a)  Form.  (1)  Documents  filed  with  the 
ALJ  shall  include  a  original  and  two 
copies. 

(2)  Every  pleading  and  paper  filed  in 
the  proceeding  shall  contain  a  caption 
setting  forth  the  title  of  the  action,  the 
case  number  assigned  by  the  ALJ.  and  a 
designation  of  the  paper  [eg.,  motion  to 
quash  subpoena). 

(3)  Every  pleading  and  paper  shall  be 
signed  by.  and  shall  contain  the  address 
and  telephone  number  of  the  party  or 
the  person  on  whose  behalf  the  paper 
was  filed,  or  his  or  her  representative. 

(4)  Papers  are  considered  filed  when 
they  ere  mailed.  Date  of  mailing  m.ay  be 
etablished  by  a  certificate  from  the 
party  or  its  representative  or  by  proof 
that  the  document  was  sent  by  certified 
or  registered  mail. 

(b)  Service.  A  party  filing  a  document 

with  the  ALJ  shall,  af  tlie  time  of  filing, 
serve  a  copy  of  such  document  on  every 
other  party.  Service  upon  any  party  of 
any  document  other  than  the  complaint 
or  notice  of  hearing  shall  be  made  by 
delivering  or  mailing  a  copy  to  the 
party's  last  kno.vn  address.  When  a 
party  is  represented  by  an  attorney, 
service  shall  be  made  upon  such 
representative  in  lieu  of  the  actual  party. 

(c)  Proof  of  sen-ice.  A  certificate  of 
the  individual  serving  the  document  by 
personal  delivery  or  by  mail,  setting 
forth  the  manner  of  service,  shall  be 
proof  of  ser\-;ce. 


§  16.27     Computation  of  time. 

(a)  In  computing  any  period  of  time 
under  this  part  or  in  an  order  issued 
thereunder,  the  time  begins  with  the  day 
following  the  act.  event,  or  default,  and 
includes  the  last  day  of  the  period, 
unless  it  is  a  Saturday.  Sunday,  or  legal 
holiday  observed  by  the  Federal 
government,  in  which  event  it  includes 
the  next  business  day. 

(b)  When  the  period  of  time  allowed  is 
less  than  seven  days,  intermediate 
Saturdays.  Sundays,  and  legal  holidays 
observed  by  the  Federal  government " 
shall  be  excluded  from  the  computation. 
When  the  period  of  time  allowed  is 
more  than  seven  days,  all  intervening 
calendar  days  are  included  m  the 
computation. 

(c)  Where  a  document  has  been 
served  or  issued  by  mail  an  additional 
five  days  will  be  added  to  the  time 
permitted  (or  any  response. 

§  16.28     Motions. 

(a)  Any  application  to  the  ALJ  for  an 
order  or  ruling  shall  be  by  motion. 
Motions  shall  state  the  relief  sought,  the 
authority  rehed  upon,  and  the  facts 
alleged,  and  shall  be  filed  with  the  ALJ 
and  served  on  all  other  parties. 

(b)  Except  for  motions  made  during  a 
prehearing  conference  or  at  the  hearing, 
all  motions  shall  be  in  writing.  The  ALJ 
may  require  that  oral  motions  be 
reduced  to  writing. 

(c)  Within  15  days  after  a  written 
motion  is  served,  or  such  other  time  as 
may  be  fixed  by  the  ALJ,  any  party  may 
file  a  response  to  such  motion. 

(d)  The  ALJ  may  not  grant  a  written 
motion  before  the  time  for  filing 
responses  thereto  has  expired,  except 
upon  consent  of  the  parties  or  following 
a  hearing  on  the  motion,  but  may 
overrule  or  deny  such  motion  without 
awaiting  a  response. 

(e)  The  ALJ  shall  make  a  reasonable 
effort  to  dispose  of  all  outstanding 
motions  prior  to  the  beginning  of  the 
hearing. 

§  16.29    Sanctions. 

(a)  The  ALJ  may  sanction  a  person, 
including  any  party  or  representative 
for— 

(1)  Failing  to  comply  with  an  order, 
rule,  or  procedure  governing  the 
proceeding; 

(2J  Failing  to  prosecute  or  defend  an 
action;  or 

(3)  Engaging  in  other  misconduct  that 
interferes  with  the  speedy,  orderly,  or 
fair  conduct  of  the  hearing. 

fb)  Any  such  sanction,  including  but 
not  limited  to  those  listed  in  paragraphs 
(c).  (d).  and  (e)  of  this  section,  shall 
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rcasonatily  relate  to  the  nature  of  the 
failure  or  misconduct. 

(c)  When  a  party  fails  to  comply  with 
an  order,  including  an  order  for  taking  a 
deposition,  the  production  of  evidence 
within  the  party's  control,  or  a  request 
for  admission,  the  AL|  may — 

(1)  Draw  an  inference  in  favor  of  the 
requesting  party  with  regard  to  the 
information  sought: 

(2)  In  the  case  of  requests  for 
admission,  deem  each  matter  of  which 
an  admission  is  requested  to  be 
admitted: 

(3)  Prohibit  the  party  failing  to  comply 
with  such  order  from  introducing 
evidence  concerning,  or  otherwise 
relying  upon  testimony  relating  to  the 
information  sought;  and 

(4)  Strike  any  part  of  the  pleadings  or 
other  8u!)missions  of  the  party  failing  to 
comply  with  such  request. 

(d)  If  a  party  fails  to  prosecute  or 
defend  an  action  under  this  part 
commenced  by  service  of  a  notice  of 
hearing,  the  AL)  may  dismiss  the  action 
or  may  issue  an  initial  decision  imposing 
penalties  and  assessments. 

(e)  The  AL]  may  refuse  to  consider 
any  motion,  request,  response,  briefer 
other  document  which  is  not  filed  in  a 
timely  fashion. 

§  16.30    The  hearing  and  burden  of  proof. 

(a)  The  .ALJ  sh.iil  conduct  a  hearing  on 
the  record  in  order  to  determine  whether 
the  defendant  is  liable  for  a  ci\il  penalty 
or  assessment  under  §  16.3  and.  if  so, 
the  appropriate  amount  of  any  such  civil 
penalty  or  assessment  considering  any 
aggravating  or  mitigating  factors. 

(b)  The  authority  shall  have  the 
burden  of  proving  defendant's  liability 
and  any  aggravating  factors  by  a 
preponderance  of  the  evidence. 

(c)  The  defendant  shall  have  the 
burden  of  proving  any  affirmative 
defenses  and  any  mitigating  factors  by  a 
preponderance  of  the  evidence. 

(d)  The  hearing  shall  be  open  to  the 
public  unless  otherwise  ordered  by  the 
AL]  for  good  cause  shown. 

!;  16.31     Determining  the  amount  of 
penalties  and  assessments. 

ill)  In  df'!i'rm:ning  an  appropriate 
amount  of  civil  penalties  and 
assessements,  the  ALJ  and  upon  appeal, 
the  authority  head,  should  evaluate  any 
circumstances  that  mitigate  or  aggravate 
tl;e  viol.ition  and  should  articulate  in 
their  opinions  the  reasons  that  support 
the  penalties  and  assessments  they 
impose.  Because  of  the  intangible  costs 
of  fraud,  the  expense  of  investigating 
such  conduct,  and  the  need  to  deter 
others  who  might  be  similarly  tempted, 
double  damages  and  a  significant  civil 
p.na'.ty  ordinarily  should  be  imposed. 


(b)  Although  not  exhaustive,  the 
following  factors  are  among  those  that 
nay  influence  the  ALJ  and  the  authority 
head  in  determining  the  amount  of 
penalties  and  assessments  to  impose 
with  respect  to  the  misconduct  (i.e.,  the 
false,  fictitious,  or  fraudulent  claims  or 
statements)  charged  in  the  complaint: 

(1)  The  number  of  false,  fictitious,  or 
fraudulent  claims  or  statements; 

(2)  The  time  period  over  which  such 
claims  or  statements  were  made; 

(3)  The  degree  of  the  defendant's 
culpability  with  respect  to  the 
misconduct; 

(4)  The  amount  of  money  or  the  value 
of  the  property,  services,  or  benefit 
falsely  claimed; 

(5)  The  value  of  the  Government's 
actual  loss  as  a  result  of  the  misconduct, 
including  foreseeable  consequential 
damages  and  the  costs  of  investigation; 

(6)  The  relationship  of  the  amount 
imposed  as  civil  penalties  to  the  amount 
of  the  Government's  loss: 

(7)  The  potential  or  actual  impact  of 
the  misconduct  upon  national  defense, 
public  health  or  safety,  or  public 
confidence  in  the  management  of 
Government  programs  and  operations; 

(8)  Whether  the  defendant  has 
engaged  in  a  pattern  of  the  same  or 
similar  misconduct: 

(9)  Whether  the  defendant  attempted 
to  conceal  the  misconduct; 

(10)  The  degree  to  which  the 
defendant  has  involved  others  in  the 
misconduct  or  in  concealing  it; 

(11)  Where  the  misconduct  of 
employees  or  agents  is  imputed  to  the 
defendant,  the  extent  to  which  the 
defendant's  practices  fostered  or 
attempted  to  preclude  such  misconduct; 

(12)  Whether  the  defendant 
cooperated  in  or  obstructed  an 
investigation  of  the  misconduct; 

(13)  Whether  the  defendant  assisted 
in  identifying  and  prosecuting  other 
wrongdoers; 

(14)  The  complexity  of  the  program  or 
transaction,  and  the  degree  of  the 
defendant's  sophistication  with  respect 
to  it,  including  the  extent  of  the 
defendant's  prior  participation  in  the 
program  or  in  similar  transactions; 

(15)  Whether  the  defendant  has  been 
found,  in  any  criminal,  civil,  or 
administrative  proceeding  to  have 
engaged  in  similar  misconduct  or  to 
have  dealt  dishonestly  with  the 
Government  of  the  United  States  or  of  a 
State,  directly  or  indirectly:  and 

(16)  The  need  to  deter  the  defendant 
end  others  from  engaging  in  the  same  or 
similar  misconduct. 

(c)  Nothing  in  this  section  shall  be 
construed  to  limit  the  ALJ  or  the 
authority  head  from  considering  any 
other  factors  that  in  any  given  case  may 


mitigate  or  aggravate  the  offense  for 
which  penalties  and  assessments  are 
imposed. 


§  16.32    Location  of  hearing. 

(a)  The  hearing  may  be  held — 

(1)  In  any  judicial  district  of  the 
United  States  in  which  the  defendant 
resides  or  transacts  business: 

(2)  In  any  judicial  district  of  the 
United  States  in  which  the  claim  or 
statement  in  issue  was  made:  or 

(3)  In  such  other  place  as  may  be 
agreed  upon  bv  the  defendant  and  the 
ALJ. 

(b)  Each  party  shall  have  the 
opportunity  to  present  argument  with 
respect  to  the  location  of  the  hearing. 

(c)  The  hearing  shall  be  held  at  the 
place  and  at  the  time  ordered  by  the 
ALJ. 

§  16.33    Witnesses. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  testimony  at  the 
hearing  shall  be  given  orally  by 
witnesses  under  oath  or  affirmation, 

(b)  At  the  discretion  of  the  ALJ, 
testimony  may  be  admitted  in  the  form 
of  a  written  statement  or  deposition. 
Any  such  wTitten  statement  must  be 
provided  to  all  other  parties  along  with 
the  last  known  address  of  such  witness, 
in  a  manner  which  allows  sufficient  time 
for  other  parties  to  subpoena  such 
witness  for  cross-examination  at  the 
hearing.  Prior  written  statements  of 
witnesses  proposed  to  testify  at  the 
hearing  and  deposition  transcripts  shall 
be  exchanged  as  provided  in  §  16.22(a). 

(c)  The  AL]  shall  exercise  reasonable 
control  over  the  mode  and  order  of 
interrogating  witnesses  and  presenting 
evidence  so  as  to — 

(1)  Make  the  interrogation  and 
presentation  effective  for  the 
ascertainment  of  the  truth. 

(2)  Avoid  needless  consumption  of 
time,  and 

(3)  Protect  witnesses  from  harassment 
or  undue  embarrassment. 

(d)  The  ALJ  shall  permit  the  parties  to 
conduct  such  cross  examination  as  may 
be  required  for  a  full  and  true  disclosure 
of  the  facts. 

(e)  At  the  discretion  of  the  ALJ.  a 
witness  may  be  cross-examined  on 
matters  relevant  to  the  proceeding 
without  regard  to  the  scope  of  his  or  her 
direct  examination  To  the  extent 
permited  by  the  ALJ.  cross-examina'ion 
on  matters  outside  the  scope  of  direct 
examination  shall  be  conducted  in  the 
manner  of  direct  examination  and  may 
proceed  by  leading  questions  only  if  the 
witness  is  a  hostile  witness,  an  adverse 
party,  or  a  witness  identified  with  an 
adverse  party. 


UM  I 
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(0  Upon  motion  of  any  party,  the  ALJ 
shall  order  witnesses  excluded  so  that 
they  cannot  hear  the  testimony  of  other 
witnesses.  This  rule  does  not  authorize 
exclusion  of — 

(1)  A  party  who  is  an  individual; 

12)  In  the  case  of  a  party  that  is  not  an 
individual,  an  officer  or  employee  of  the 
party  designated  by  the  party's 
representative;  or 

(3)  An  individual  whose  presence  is 
shown  by  a  party  to  be  essential  to  the 
presentation  of  its  case,  including  an 
mdividual  em.ployed  by  the  Government 
engaged  in  assisting  the  representative 
for  the  Government. 

§  16.34    Evidence. 

(a)  The  .ALl  shall  determine  the 
admissibility  of  evidence. 

(b)  Except  as  provided  herein,  the  ALJ 
shall  not  be  bound  by  the  Federal  Rules 
of  Evidence.  However,  the  ALJ  may 
apply  the  Federal  Rules  of  Evidence 
where  appropriate,  e.g.,  to  exclude 
unreliable  evidence. 

tc)  The  ALJ  shall  exclude  irrelevant, 
immaterial,  or  incompetent  evidence. 

|d)  Although  relevant,  evidence  may 
be  excluded  if  its  probative  value  is 
substantially  outweighed  by  the  danger 
of  unfair  prejudice,  confusion  of  the 
issues,  or  by  considerations  of  undue 
delay  or  needless  presentation  of 
cumulative  evidence. 

(e)  Although  relevant,  evidence  may 
be  excluded  if  it  is  privileged  under 
Federal  law. 

(f)  Evidence  concerning  offers  of 
compromise  or  settlement  shall  be 
inadmissible  to  the  extent  provided  in 
Rule  408  of  the  Federal  Rules  of 
Evidence. 

(g)  The  ALJ  shall  permit  the  parties  to 
introduce  rebuttal  witnesses  and 
evidence. 

(h)  All  documents  and  other  evidence 
offered  or  taken  for  the  record  shall  be 
open  to  examination  by  all  parties, 
unless  otherwise  ordered  by  the  ALJ 
pursuant  to  §  16.24. 

§  16.35    The  record. 

(a)  The  hearing  will  be  recorded  and 
transcribed.  Transcripts  may  be 
obtained  following  the  hearing  from  the 
ALJ  at  a  cost  not  to  exceed  the  actual 
cost  of  duplication. 

(b)  The  transcript  of  testimony, 
exhibits  and  other  evidence  admitted  at 
the  hearing,  and  all  papers  and  requests 
filed  in  the  proceeding  constitute  the 
record  for  the  decision  by  the  .\L]  and 
the  authority  head. 

(c)  The  record  may  be  inspected  and 
copied  (upon  payment  of  a  reasonable 
fee)  by  anyone,  unless  otherwise 
ordered  by  the  ALJ  pursuant  to  §  16.24. 


§  16.36    Post-hearing  briefs. 

The  ALJ  may  require  the  parties  to  file 
post-hearing  briefs.  The  ALJ  shall  fix  the 
time  for  filing  such  briefs,  not  to  exceed 
60  days  from  the  date  the  parties  receive 
the  transcript  of  the  hearing  or.  if 
applicable,  the  stipulated  record.  Such 
briefs  may  be  accompanied  by  proposed 
findings  of  fact  and  conclusions  of  law. 
The  ALJ  may  permit  the  parties  to  file 
reply  briefs. 

§  16.37    Initial  decision. 

(a)  The  ALJ  shall  issue  an  initial 
decision,  based  solely  on  the  record. 
which  shall  contain  findings  of  fact, 
conclusion  of  law,  and  the  amount  of 
any  penalties  and  assessments  imposed. 

(b)  The  findings  of  fact  shall  include  a 
finding  on  each  of  the  following  issues: 

(1)  Whether  the  claims  or  statements 
identified  in  the  complaint,  or  any 
portions  thereof,  violate  §  16.3; 

(2)  If  the  person  is  liable  for  penalties 
of  assessments,  the  appropriate  amount 
of  any  such  penalties  or  assessments 
considering  any  mitigating  or 
aggravating  factors  that  he  or  she  finds 
in  the  case,  such  as  those  described  in 

§  16.31. 

(c)  The  ALJ  shall  promptly  serve  the 
initial  decision  on  all  parties  within  90 
days  after  the  time  for  submission  of 
post-hearing  briefs  and  reply  b.nefs  (if 
permitted)  has  expired.  The"ALJ  shall  at 
the  same  time  serve  all  defendants  with 
a  statement  describing  the  right  of  any 
defendant  determined  to  be  liable  for'a 
civil  penalty  or  assessment  to  file  a 
motion  for  reconsideration  with  the  ALJ 
or  a  notice  of  appeal  with  the  authority 
head.  If  the  ALJ  fails  to  meet  the 
deadline  contained  in  this  paragraph,  he 
or  she  shall  notify  the  parties  of  the 
reason  for  the  delay  and  shall  set  a  new 
deadline. 

(d)  Unless  the  initial  decision  of  the 
ALJ  is  timely  appealed  to  the  authority 
head,  or  a  motion  for  reconsideration  "of 
the  initial  decision  is  timely  filed,  the 
initial  decision  shall  constitute  the  final 
decision  of  the  authority  head  and  shall 
be  final  and  binding  on  the  parties  30 
days  after  it  is  issued  by  the  ALJ. 

§  16.38    Reconsideration  of  Initial  decision. 

(a)  Except  as  provided  in  paragraph 
(d)  of  this  section,  any  party  may  file  a 
motion  foi  reconsideration  of  the  initial 
decision  within  20  days  of  receipt  of  the 
initial  decision.  If  service  was  made  by 
mail,  receipt  will  be  presumed  to  be  five 
days  from  the  date  of  mailing  in  the 
absence  of  contrary  proof. 

(b)  Every  such  motion  must  set  forth 
the  matters  claimed  to  have  been 
erroneously  decided  and  the  nature  of 
the  alleged  errors.  Such  motion  shall  be 
accompanied  by  a  supporting  brief. 


(c)  Responses  to  such  motions  shall  be 
allowed  only  upon  request  of  the  ALJ. 

(d)  No  party  may  file  a  motion  for 
reconsideration  of  an  initial  decision 
that  has  been  revised  in  response  to  a 
previous  motion  for  reconsideration. 

(e)  The  ALJ  may  dispose  of  a  motion 
for  reconsideration  by  denying  it  or  by 
issuing  a  revised  initial  decision. 

(f)  When  a  motion  for  reconsideration 
is  made,  the  time  periods  for  appeal  to 
the  authority  head  contained  in  §  16.38, 
and  for  finality  of  the  initial  decision  in 
§  16.36(d),  shall  begin  on  the  date  the 
ALJ  issues  the  denial  of  the  motion  for 
reconsideration  or  a  revised  initial 
decision,  as  appropriate. 

§  16.39     Appeal  to  authority  head 

(a)  Any  defendant  who  has  filed  a 
timely  answer  and  who  is  determined  in 
an  initial  decision  to  be  liable  for  a  civil 
penalty  or  assessment  may  appeal  such 
decision  to  the  authority  head  by  filing  a 
notice  of  appeal  with  the  authority  head 
in  acco-rdance  with  this  section. 

(b)(1)  No  notice  of  appeal  may  be  filed 
until  the  time  period  for  filing  a  "motion 
for  reconsideration  under  §  16.38  has 
expired. 

(2)  If  a  motion  for  reconsideration  is 
timely  filed,  a  notice  of  appeal  must  be 
filed  within  30  days  after  the  AL]  denies 
the  motion  or  issues  a  revised  initial 
decision,  whichever  applies. 

(3)  If  no  motion  for  reconsideration  is 
timely  filed,  a  notice  of  appeal  must  be 
filed  within  30  days  after  the  ALJ  issues 
the  initial  decision. 

(4)  The  author;t>  head  may  extend  the 
initial  30  days  pe.nod  for  an  additional 
30  days  if  the  defendant  files  with  the 
authority  head  a  request  for  extension 
within  the  initial  30  days  period  and 
shows  good  cause. 

(c)  If  the  defendant  files  a  timely 
notice  of  appeal  with  the  authority  head, 
the  ALJ  shall  forward  the  notice  of 
appeal  and  record  of  the  proceeding  to 
the  authority  head, 

(d)  A  notice  of  appeal  shall  be 
accompanied  by  a  written  brief 
specifying  exceptions  to  the  initial 
decision  and  reasons  supporting  the 
exceptions. 

(e)  The  representative  for  the  agency 
may  file  a  brief  in  opposition  to 
exceptions  within  30  days  of  receiving 
the  notice  of  appeal  and  accompanying 
brief. 

(f)  There  is  no  right  to  appear 
personally  before  the  authority  head. 

(g)  There  is  right  to  appeal  any 
interlocutory  ruling  by  the  ALJ. 

(h)  In  reviewing  the  initial  decision, 
the  authority  head  shall  not  consider 
any  objection  that  was  not  raised  before 
the  ALJ  unless  a  demonstration  is  made 


of  extraordinary  circumstances  causing 
the  failure  to  raise  the  objection. 

(i)  If  any  party  demonstraies  to  the 
satisfaction  of  the  authority  head,  prior 
to  the  issuance  of  the  authority  head's 
decision  that  additional  evidence  not 
presented  at  such  hearing  is  material 
and  that  there  were  reasonable  grounds 
for  the  failure  to  present  such  evidence 
■it  the  hearing,  the  authority  head  shall 
remand  the  matter  to  the  ALJ  for 
consideration  of  such  additional 
evidence. 

(j)  The  authority  head  may  affirm, 
reduce,  reverse,  compromise,  remand,  or 
settle  any  penalty  or  assessment, 
determined  by  the  ALJ  in  any  initial 
decision. 

(k)  The  authority  head  shall  promptly 
serve  each  party  to  the  appeal  to  the 
ALJ  with  a  copy  of  the  decision  of  the 
authority  head.  At  the  same  time  the 
authority  head  shall  serve  the  defendant 
with  a  statement  describing  the 
defendant's  right  to  seek  judicial  review. 

(1)  Unless  a  petition  for  judicial  review 
is  filed  as  provided  in  31  U.S  C.  3805 
after  a  defendant  has  exhausted  all 
administrative  remedies  under  this  part 
and  within  60  days  after  the  date  on 
which  the  authority  head  serves  the 
defendant  with  a  copy  of  the  authority 
head's  decision,  a  determination  that  a 
defendant  is  liable  under  §  16.3  is  final 
and  is  not  subject  to  judicial  review. 

;  16.40    Stays  ordered  by  the  Department 
of  Justice. 

If  at  any  time  the  Attorney  General  or 
an  Assistant  Attorney  General 
designated  by  the  Attorney  General 
transmits  to  the  authority  head  a  written 
finding  that  continuation  of  the 
administrative  process  described  in  this 
part  with  respect  to  a  claim  or  statement 
may  adversely  affect  any  pending  or 
potential  criminal  or  civil  action  related 
to  such  claim  or  statement,  the  authority 
head  shall  stay  the  process  immediately. 
In  such  a  case,  the  authority  head  may 
order  the  process  resum.ed  only  upon 
receipt  of  the  written  authorization  of 
the  Attorney  General. 

§  16.41     Stay  pending  appeal. 

(a)  An  initial  decision  is  stayed 
automatically  pending  disposition  of  a 
motion  for  reconsideration  or  of  an 
appeal  to  the  authority  head. 

(b)  No  administrative  stay  is  available 
following  a  final  decision  of  the 
authoruy  head. 

§  16.42    Judicial  review. 

Section  3805  of  title  31.  United  States 
Code,  authorizes  judicial  review  by  an 
appropriate  United  States  District  Court 
of  a  final  decision  of  the  authority  head 
imposing  penalties  or  assessments 


under  this  pari  and  specifies  the 
procedures  for  such  review. 

§  16.43    Collection  of  Civil  penalties  and 
assessments. 

Sections  3806  and  3808(b)  of  title  31, 
United  States  Code,  authorize  actions 
for  collection  of  civil  penalties  and 
assessments  imposed  under  this  part 
and  specify  the  procedures  for  such 
actions. 

§  16.44    Right  to  administrative  offset 

The  amount  of  any  penalty  or 
assessment  which  has  become  final,  or 
for  which  a  judgment  has  been  entered 
under  §  16.42  or  §  16.43.  or  any  amount 
agreed  upon  in  a  compromise  or 
settlement  under  §  16.46.  may  be 
collected  by  administrative  offset  under 
31  U.S.C.  3716,  except  that  an 
administrative  offset  may  not  be  made 
under  this  subsection  against  a  refund  of 
an  overpayment  of  Federal  taxes,  then 
or  later  owing  by  the  United  States  to 
the  defendant. 


§  16.45 
States. 


Deposit  In  Treasury  of  United 


All  amounts  collected  pursuant  to  this 
part  shall  be  deposited  as  miscellaneous 
receipts  in  the  Treasury  of  the  United 
States,  except  as  provided  in  31  U.S.C. 
3806(g). 

§  16.46    Compromise  or  settlen^ent 

(a)  Parties  may  make  offers  of 
compromise  or  settlement  at  any  time. 

(b)  The  reviewing  official  has  the 
exclusive  authority  to  compromise  or 
settle  a  case  under  this  part  at  any  time 
after  the  date  on  which  the  reviewing 
official  is  permitted  to  issue  a  complaint 
and  before  the  date  on  which  the  ALJ 
issues  an  initial  decision. 

(c)  The  authority  head  has  exclusive 
authority  to  compromise  or  settle  a  case 
under  this  part  at  any  time  after  the  date 
on  which  the  ALJ  issues  an  initial 
decision,  except  during  the  pendency  of 
any  review  under  §  16.42  or  during  the 
pendency  of  any  action  to  collect 
penalties  and  assessments  under 

§  16.43. 

(d)  The  Attorney  General  has 
exclusive  authority  to  compromise  or 
settle  a  case  under  this  part  during  the 
pendency  of  any  review  under  §  16.42  or 
of  any  action  to  recover  penalties  and 
assessm  nts  under  31  U.S.C.  3806. 

(e)  The  investigating  official  may 
recommend  settlement  terms  to  the 
reviewing  official,  the  authority  head,  or 
the  Attorney  General,  as  appropriate. 
The  reviewing  official  may  recommend 
settlement  terms  to  the  authority  head, 
or  the  Attorney  General,  as  appropriate. 

(f)  Any  compromise  or  settlement 
must  be  in  writing  and  signed  by  all 
parties  and  their  representatives. 


§  16.47     Limitations. 

(a)  The  notice  of  hearing  with  respect 
to  a  claim  or  statement  must  be  served 
in  the  manner  specified  in  §  16.8  within 
6  years  after  the  date  on  which  such 
claim  or  statement  is  made. 

(b)  If  the  defendant  fails  to  file  a 
timely  answer,  service  of  a  notice  under 
§  16.10(b)  shall  be  deemed  a  notice  of 
hearing  for  purposes  of  this  section. 

(c)  The  time  limits  of  this  statute  of 
limitations  may  be  extended  by 
agreement  of  the  parties. 

M.  Peter  McPherson, 

Acting  Secretary  of  the  Treasury,  United 

States  Department  of  the  Treasury. 

[FR  Doc.  87-21451  Filed  9-16-67;  8;45  am] 

BILLING  CODE  4810-25-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[COTP  Boston,  MA  Regulation  87-39] 

Security  Zone  Regulation;  Boston 
Harbor,  Boston,  MA 

agency:  Coast  Guard.  DOT. 
ACTION:  Emergency  rule. 

summary:  The  Coast  Guard  is 
establishing  a  security  zone  in  Boston 
Harbor  around  the  passenger  vessels 
QUEE.\'  ELIZABETH  2  and  STARSHIP 
OCELA.N'IC  while  they  are  moored  at  Pier 
5  (Commonwealth  Pier)  in  South  Boston, 
MA.  The  vessels  will  be  taking  part  in 
"DEC  World",  an  industry  exposition 
sponsored  by  Digital  Equipment 
Corporation  at  the  World  Trade  Center 
on  Pier  5.  The  vessels  are  to  be  used 
throughout  the  exposition  as  hotel  and 
conference  space  for  guests  and 
employees  of  Digital.  The  security  zone 
extends  from  the  end  of  Pier  5  for  one- 
hundred  (100)  yards  in  all  directions 
over  the  water  and  includes  the  areas 
between  Pier  4  and  Pier  6  in  South 
Boston,  MA.  This  zone  is  needed  to 
safeguard  the  passenger  vessels  QUEEN 
EUZABETH  2  and  STARSHIP 
OCEANIC  against  destruction  from 
sabotage  or  other  subversive  acts, 
accidents,  or  other  causes  of  a  similar 
nature.  Entry  into  this  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port. 

EFFECTIVE  DATES:  This  regulation 
becomes  effective  on  September  6.  1987 
at  2:00  PM  local  time.  It  terminates  on 
September  18,  1987  at  6:00  PM  local  time 
unless  sooner  terminated  by  the  Captain 
of  the  Port. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Lt  K.  E.  Dale,  (617)  565-9000. 
SUPPLEMENTARY  INFORMATION;  In 

accordance  with  5  U.S.C.  553.  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Publishing  an  NPRM  and  delaying  its 
effective  date  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
needed  to  prevent  damage  to  or 
destruction  of  the  vessels  and  injury  to 
parties  involved  in  the  "DEC  World" 
exposition, 

Drafting  Information 

The  drafters  of  this  regulation  are  Lt 
K,E.  Dale,  project  officer  for  the  Captain 
of  the  Port,  and  Commander  R.A. 
Brunell,  project  attorney.  First  Coast 
Guard  District  Legal  Office. 

Discussion  of  Regulation 

The  incident  requiring  this  regulation 
will  begin  on  September  6, 1987  with  the 
arrival  of  the  passenger  vessel 
STARSHIP  OCEANIC  at  Pier  5  in  South 
Boston,  will  continue  throughout  the 
duration  of  the  "DEC  World"  exposition, 
and  will  terminate  on  September  18, 
1987  with  the  departure  of  the  pasenger 
vessels  STARSHIP  OCEANIC  and 
QL'EEN  ELIZABETH  2.  The  basis  of  this 
action  is  to  prevent  damage  to  or 
destruction  of  these  vessels  or  injury  to 
persons  taking  part  in  "DEC  World". 
This  regulation  is  issued  pursuant  to  50 
U.S.C.  191  as  set  out  in  the  authority 
citation  for  all  of  Part  165. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Security  measures.  Vessels, 

Waterways. 

Regulation 

In  consideration  of  the  foregoing. 
Subpart  D  of  Part  165  of  Title  33,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  165— f  AMENDED! 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1225  and  1231;  50 
U.S.C.  191;  49  CFR  1.46  and  33  CFR  1.05-l(g). 
6.04-1.  6.04-6,  and  160.5. 

2.  A  new  §  165.T0139  is  added  to  read 
as  follows: 

§  165.T0139    Security  Zone:  Boston 
Harbor.  Boston,  MA. 

(a)  Location.  The  following  area  is  a 
security  zone  around  the  passenger 
vessels  STARSHIP  OCEANIC  and 
QUEEN  ELIZABETH  2  while  they  are 
moored  at  Pier  5  (Commonwealth  Pier) 


in  South  Boston.  MA.  The  zone  extends 
one-hundred  (100)  yards  in  all  directions 
over  the  water  from  the  end  of  Pier  5 
and  includes  the  areas  between  Piers  4 
and  6. 

(b)  Effective  date.  This  regulation 
becomes  effective  on  September  6. 1987 
at  2:00  PM  local  time.  It  terminates  on 
September  18.  1987  at  6:00  P.M  local  time 
unless  sooner  terminated  by  the  Captain 
of  the  Port. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165  33  of  this 
part,  entry  into  this  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port.  Section  165.33  also  contains  other 
general  requirements. 

Dated;  September  3, 1987, 
R.  L.  Anderson. 

Cuptain.  U.S.  Coast  Guard,  Captain  of  the 
Port.  Boston,  Massachusetts. 
|FR  Doc.  87-21527  Filed  9-16-87;  8:45  am] 
BILUNG  COOe  4910-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
(A-1-FRL-3263-1) 

Approval  and  Promulgation  of 
Implementation  Plans;  New  Hampshire; 
Particulate  Emission  Standards  and 
Permit  Fees 

AGENCY:  Environmental  Protection 

Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  EPA  is  approving  revisions  to 

two  regulations  of  the  .New  Ha.Tipshire 
State  Implementation  Plan  (SIP). 
Revisions  to  one  regulation  require  more 
stringent  particulate  emission  standards 
for  fuel  burning  devices  installed  on  or 
after  January  1,  1985  and  the  use  of 
continuous  emission  monitoring  (CEM) 
for  fossil  fuel-fired  steam  generators. 
Revisions  to  the  other  regulation 
increase  permit  fees  for  the  review  of 
new  or  modified  devices  and  the 
renewal  fees  for  permits  to  operate.  The 
intended  effect  of  this  action  is  to 
approve  these  amendments  as  revisions 
to  the  New  Hampshire  SIP  under  section 
noof  the  Clean  Air  Act. 
EFFECTIVE  DATE:  This  rule  will  become 
effective  on  October  19. 1987, 
ADDRESSES:  Copies  of  the  submittal  are 
available  for  public  inspection  at  Room 
2313.  JFK  Federal  Building,  Boston,  MA 
02203;  Public  Information  Reference 
Unit,  EPA  Library,  401  M  Street  SW„ 
Washington,  DC  20460:  and  the  New 
Hampshire  Department  of 
Environmental  Services,  Division  of 
Environmental  Services,  Air  Resources 


Division.  64  North  .Mam  Street.  Caller 
Box  2033.  Concord,  .New  Hampshire 
03302-2033. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lvnne  A.  Hamjian,  |617j  565-3246;  FfS 
835-3246. 

SUPPLEMENTARY  INFORMATION:  On 

August  14,  1986  (51  FR  29116),  EPA 
published  a  Notice  of  Proposed 
Rulemaking  (NPR)  for  the  State  of  New 
Hampshire.  The  NPR  proposed  to 
approve  revisions  to  Chapter  Air  700, 
"Permit  Fee  System,"  and  Chapter  Air 
1200.  "Prevention,  Abatement,  and 
Control  of  Stationary  Source  Air 
Pollution,"  submitted  on  April  26, 1985 
by  the  New  Hampshire  Air  Resources 
Division  (NHARD).  The  NPR  also  stated 
that  the  NHARD  submitted  a  letter  to 
EPA  on  January  20, 1986  stating  that  Part 
Air  1202.10  of  Chapter  Air  1200  entitled. 
"Continuous  Emission  Monitoring  (CEM) 
Systems."  applies  to  all  fossil-fuel  fired 
steam  generators  as  specified  in  40  CFR 
Part  51.  Appendix  P.  The  letter  is  being 
incorporated  by  reference  into  the  New 
Hampshire  SIP. 

A  description  of  the  revision  and 
EPA's  rationale  for  approving  it  were 
provided  in  the  NPR  and  will  not  be 
restated  here.  No  public  comments  were 
received  on  the  NPR. 

Between  publication  of  the  NPR  ana 
today's  final  rulemaking  notice  (FRN). 
EPA  promulgated  a  New  Source 
Performance  Standard  (NSPS)  to  control 
particulate  matter  (PM)  and  nitrogen 
oxides  (NO,)  f.-'om  Industnal- 
Commercial-Institutional  Steam 
Generating  Units  (40  CFR  Part  60 
Subpart  Db).  Some  of  the  PM  emission 
limits  in  Part  Air  1202  of  New 
Hampshire's  revised  regulations  are  less 
stringent  than  this  newlv  promulgated 
NSPS.  On  .May  12. 1987."the  NHARD 
submitted  a  letter  to  EPA  stating  that  it 
fully  intends  to  implement  the 
applicable  emission  limits  required  by 
Subpart  Db.  The  NHARD  has  accepted 
delegation  of  this  .NSPS  on  January  29. 
1987.  Additionally,  Part  Air  608, 
"Minimum  Requirements  for  Permits"  of 
New  Hampshire's  SIP  requires  that 
where  NSPS  limits  apply  they  supersede 
less  stringent  emission  limitations  in 
other  regulations.  EPA  is  incorporating 
the  May  12, 1987  letter  by  reference  into 
New  Hampshire's  SIP. 

This  action  also  makes  a  correction  to 
a  Table  entitled,  "New  Hampshire  TSP." 
codified  at  40  CFR  81.330.  The  Table 
summarizes  the  New  Hampshire 
attainment  status  for  TSP.  Metropolitan 
Manchester  should  be  listed  as  "Does 
not  meet  secondary  standards"  and 
should  not  be  listed  as  "Better  than 
national  standards."  The  current  version 


UM  I 
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of  the  Table  contains  a  t\  posrnphical 
error  as  it  indicates  thdt  Metropolitan 
Miinchester  is  classified  as  both 
attainment  and  nonattainment.  This 
action  only  corrects  this  Tatite  and  is 
not  a  redesijjnation  action. 

Find!  .-\clion 

F.PA  IS  approving  SIP  revisions  to 
Chapter  Air  "00  and  Chapter  Air  1200 
submitted  April  26,  198,t.  [anuary  20. 
1986,  and  May  12,  1987  from  the  New 
1  lampshire  .*\ir  Resources  Commission. 
The  revisions  increase  permit  fees,  make 
the  particulate  matter  emission 
standards  for  fuel  burning  devices  more 
stringent,  state  the  applicability  of 
requirements  for  continuous  emission 
monitoring  systems  and  confirm  that 
applicable  N'SPS  limits  supersede  less 
stringent  emission  limits  in  Chapter  Air 
120<1.  El^A  is  also  correcting  a 
l\pographical  error  in  a  Table  codified 
a'i  40  CFR  81.330. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  fur  the  appropriate 
circuit  by  November  16. 1987.  This 
action  may  not  be  challenged  later  in 


proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Incorporation  by 
reference.  Intergovernmental  relations. 
Particulate  matter.  Particulate  matter 
and  Reporting  end  Recordkeeping 
requirements. 

Note:  Incorporation  by  reference  of 
the  Stale  Implementation  Plan  for  the 
State  of  New  Hampshire  was  approved 
by  the  Director  of  the  Federal  Register 
on  July  1, 1982. 

Date:  September  11, 1987. 
Lee  M.  Thomas, 

Administrator. 

Subpart  EE,  Part  52  of  Chapter  1,  Title 
40  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52-(ANIENDED] 

Subpart  EE— New  Hampshire 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.1520,  is  amended  by 
adding  paragraph  (c)(37)  to  read  as 
follows: 

New  Hampshire— TSP 


§52.1520     Identification  of  plan. 


1  th( 


(c)  ♦  *  * 

(37)  Revisions  to  tne  State 
Implementation  Plan  submitted  on  April 
26,  1985,  January  20,  1986  and  May  12, 
1987  by  the  Air  Resources  Commission, 

(i)  Incorporation  bv  Reference: 

(A)  Letter  dated  April  26,  1985  from 
the  .New  Hampshire  Air  Resources 
Commission  submitting  revisions  to  the 
State  Implemientdtion  Plan  for  EP.'\ 
approval. 

(B)  Revisions  to  New  Hampshire  Code 
of  Administrative  Rules,  Part  Air  704.01, 
"Permat  Review  Fee  for  Large  Fuel 
Burning  Devices,"  Part  Air  704.02. 
"Permit  Review  Fee  for  All  Other 
Devices."  Part  Air  706.01.  "Renewal 
Review  Fee  For  Large  Fuel  Burning 
Devices."  Part  .A,ir  706.02,  "Renewal 
Review  Fee  For  All  Other  Devices,"  Part 
Air  1202,  "Fuel  Burning  Devices," 
effective  on  December  27,  1984. 

(C)  Certification  from  the  State  of 
New  Hampshire  dated  April  26,  1985. 

(D)  Letter  from  the  State  of  New 
Hampshire  dated  January  20. 1986. 

(E)  Letter  from  the  State  of  New 
Ham.pshire  dated  .May  12,  1987. 

3.  Section  81.330  is  amended  by 
revising  the  TSP  table  to  read  as 
follows: 

§81.330     New  Hampshire. 


Designated  area 


Does  not  meet  pnmary  slarxlards 


Does  not  rneet  secondary  standards 


Cannot  be  classified 


Setter  than  natior^l  standards 


Mptropoi'tan  Keene    t.. 

Metropolitan  Manchester      

f^emairxJer  of  New  Hampshire  pof- 
tion  01  So   N  H  M  V    AQCR  121 

Central  NH  Intrastate  AOCR  149... 

Metropoi'tan  Berlin 

Remainder   o*    NH    portion    0l    Arv 
droscoggin      Valley       interstate  , 
AQCR  107.  I 


'  EPA  designation  replaces  State  designation 


4.  In  Section  52.1525  Table  51.1525  is 
amended  by  adding  in  numerical  order 


the  entries  below.  In  the  chart  below  the 
date  approved  by  EPA  and  the  Federal 


Register  citation  will  be  the  publication 
date  and  citation  of  this  document. 


§  52.1525     EPA-approved  New  Hampshire  State  regulations. 

Table  52  1  525  EPA  APPROVED  RULES  AND  REGULATIONS  '- 


-New  Hampshire 


Title /subject 


Date 
State  citation         Date  adopted      aoDroved  by 
chapter  by  State  ^^  ^p^^ 


Federal  Register 
citation 


52.1520 


Comments 


Permit  fee  system CM  air  700 


Prevention,      abatement      and     CH  air  1200. 
control  ot   stationary   source 
air  pollution 


12-20-84  9-17-87     52  FR  35082 (c)37. 

.  •  • 

12-20-84  9-17-87     52  FR  35082 (C)37. 


Pan  Air,  704  01,  704  02 
706.01,  and  706.02 

Part  Air  1202. 


'  These  regulations  are  applicable  statewide  unless  otherwise  noted  in  the  COMMENTS  section. 

|FR  Dot,  67-21479  Fili'd  ^-Ib-a":  8:45  dm| 
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40  CFR  Part  60 
IA-9-FRL-3262-3I 

Delegation  of  New  Source 
Performance  Standards  (NSPS);  State 
of  California 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  delegation. 

summary:  The  EPA  hereby  places  the 
public  on  notice  of  its  delegation  of 
NSPS  authority  to  the  Cdlifornia  Air 
Resources  Board  (CARB)  on  behalf  of 
the  Sacian-.ento  Coiintv  Air  Pollution 
Control  District  (SCAPCD).  This  ac'ion 
is  necessary  to  bring  the  NSPS  program 
delegation  up  to  date  with  recent  EPA 
promulgations  and  amendments  of  these 
categories.  This  action  does  not  create 
any  new  regulatory  requirements 
affecting  the  public.  The  effect  of  the 
delegation  is  to  shin  the  primarj' 
program  responsibility  for  the  affected 
NSPS  categories  from  EPA  to  State  and 
local  governments. 
EFFECTIVE  DATE:  August  12.  1987 

ADDRESS:  Sacramento  County  Air 
Pollution  Control  District.  9323  Tech 
Center  Drive,  Suite  800,  Sacramento.  C.A 
95827 

FOR  FURTHER  INFORMATION  CONTACT: 

lulie  A.  Rose.  State  Implementation  Plan 
Section  (A-2-3).  Air  Program,s  Branch, 
Air  Management  Division.  EP.A.  Region 
9,  215  Fremont  Street.  San  Francisco,  CA 
94105.  Tel:  (415)  974-8066,  FTS  454-8066. 

SUPPLEMENTARY  INFORMATION:  The 

CARB  has  requested  authority  for 
delegation  of  certain  NSPS  categories  on 
behalf  of  the  SCAPCD.  Delegation  of 
authority  was  granted  by  a  letter  dated 
August  12.  1987  and  is  reproduced  in  its 
entirety  as  follows: 

Mr.  James  D.  Boyd. 

Executive  Officer,  California  Air  Resources 

Board,  1102  Q  Street,  P.O.  Box  2615. 

Sacranienlo.  CA  95812 

Dear  Mr.  Boyd:  In  response  to  your  request 
of  July  24.  1987.  I  am  pleased  to  inform  you 
th.^t  we  are  delegating  lo  your  agency 
authority  lo  implement  and  enforce  certain 
categories  of  .New  Source  Performance 
Sldndards  |-\SPS)  on  behalf  of  the 
Sacramento  County  Air  Pollution  Control 
Di  trict  (SCAPCD).  We  have  reviewed  your 
rpqufcst  for  delegation  and  have  found  the 
SC.XPCD's  programs  and  procedures  to  be 
acceptable.  The  delegation  includes  authority 
for  the  following  source  categories: 


NSPS 


40  CFR 
Part  60 
Subpart 


Petroleum  Dry  Cleaners '  jjj 

Nonmetallic      Mineral      Processing     OOO 
Plants.  I 


Acceptance  of  this  delegation  constitutes 
your  agreement  to  follow  all  applicable 
provisions  of  40  CFR  Part  60,  including  use  of 
EPA  s  test  methods  and  procedures.  The 
delegation  is  effective  upon  the  date  of  this 
letter  unless  the  L'SEF.'K  receives  written 
notice  from  you  or  the  District  of  any 
objections  within  10  days  of  receipt  of  this 
letter.  A  notice  of  this  delegated  authority 
will  be  published  in  the  Federal  Register  in 
the  near  future. 
Sincerely. 
Judith  E.  Ayres, 
Regional  .■Kdministrator. 
cc:  Sacramento  County  Air  Pollution  Control 
District 

Terry  McGuire, 

Technical  Support  Division.  CARB. 

With  respect  to  the  areas  under  the 
jurisdiction  of  the  SCAPCD,  all  reports. 
applications,  submittals,  and  other 
communications  pertaining  to  the  above 
listed  NSPS  source  categories  should  be 
directed  to  the  SCAPCD  at  the  address 
shown  in  the  address  section  of  this 
notice. 

The  Office  of  Management  and  Budget 
has  exem.pted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Orderl2291. 

I  certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantia!  number  of  small  entities 
under  the  Regulatory  Flexibility  Act. 

This  .Notice  is  issued  under  the 
authority  of  sections  111  and  112  of  the 
Clean  Air  Act,  as  amended  (42  U.S.C. 
1857,  et  seq.). 

Dated:  September  8,  1987. 
Charles  VV.  Murra>    Jr., 
Acting  Rr'gionai  Administrator. 
(FR  Doc.  87-21485  Filed  9-16-87;  8:45  amj 
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40  CFR  Part  60 

(A-9-FR!.-3262-8i 

Delegation  of  h4ew  Source 
Performance  Standards  (NSPS);  State 
of  Nevada 

agency:  Environmental  Protection 

Ao.-icy  (EPA). 

ACTION:  Notice  of  delegation. 

summary:  The  EPA  hereby  places  the 
public  on  notice  of  its  delegation  of 


NSPS  authority  to  the  Nevada 
Department  of  Conservation  and 
Natural  Resources  (NDCNR).  This 
action  is  necessary  to  bring  the  NSPS 
program  delegations  up  to  date  with 
recent  EPA  promulgations  and 
amendments  of  these  categories.  This 
action  does  not  create  any  new 
regulatory  requirements  affecting  the 
public  The  effect  of  the  delegation  is  to 
shift  the  primary  program  responsibility 
for  the  affected  NSPS  categories  from 
FPA  to  State  and  local  governments. 
EFFECTIVE  DATE:  May  21.  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
jb.ie  A.  Rose.  Stale  Implementation  Plan 
Section  (A-2-3).  Air  Programs  Branch, 
Air  Management  Division.  EPA.  Region 
9,  215  Fremont  Street,  San  Francisco,  CA 
94105,  Tel:  (4151  9-4-8O66.  FTS  4,54-8066, 
SUPPLEMENTARY  INFORMATION:  The 

.NDCNR  has  requested  authority  for 
delegation  of  certain  NSPS  categories. 
Delegation  of  authority  was  granted  by 
a  letter  dated  May  21.  1987  and  is 
reproduced  in  its  entirety  as  follows. 
Mr.  Lowell  H.  Shifley.  Jr.,  P.E., 
Air  Quality  Officer.  Division  of 

Environmental  Protection,  Nevada 
Deportment  of  Co.isen'otion  and  Natural 
Resources.  201  South  Fall  Street.  Carson. 
City.  NV  89710. 

Dear  Mr.  Shifley:  In  response  to  your 
request  of  May  8.  1987.  I  dm  pleased  to  inform 
you  that  we  are  delegating  to  your  agency 
authority  lo  implement  and  enforce  the  New 
Source  Performance  Standard  (.N'SPS) 
category  in  40  CFR  Part  60:  Subpart  Kb. 
Standards  of  Performance  for  Volatile 
Organic  Liquid  Storage  Vessels  (including 
Petroleum  Liquid  Storage  Vessels)  for  which 
Construction.  Reconstruction,  or  Modification 
Commenced  after  July  23.  1984.  We  have 
reviewed  your  request  for  delegation  and 
have  found  your  present  programs  and 
procedures  to  be  acceptable. 

Acceptance  of  this  delegation  constitutes 
your  agreement  to  follow  all  applicable 
provisions  of  40  CFR  Part  60.  including  use  of 
EPA  approved  test  methods  and  procedures. 

The  delegation  is  effective  upon  the  date  of 
this  letter  unless  the  USEPA  receives  written 
notice  from  you  of  any  objections  within  10 
days  of  receipt  of  this  letter.  A  notice  of  this 
delegated  authority  will  be  published  in  the 
Federal  Register  in  the  near  future. 

Sincerely. 
Judilh  E.  Ayres, 
Rpiiinnal  Administrator. 

With  respect  to  the  areas  under  the 
jurisdiction  of  the  NDCNR,  ail  reports, 
applications,  submittals,  and  other 
con:munications  pertaining  to  the  abo\'e 
listed  NSPS  source  categories  should  be 
directed  to  the  NDCNR  at  the  address 
shown  in  the  letter  of  delegation. 
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Thf  Office  of  Mdnagement  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
C)rderl2291. 

I  certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
sulistantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act. 

This  Notice  is  issued  under  the 
authority  of  section  111  of  the  Clean  Air 
Act.  as  amended  (42  U  S  C.  1837,  et 
srq.}. 

Uated:  Septemtier  8.  V.W7 
Chiirlps  \V.  Murra\.  Ir 
A(  nni;  Hv^^ionai  Adnimistralor. 
|KR  Doc  a-^-augo  Filed  9-1&-87:  8:45  am| 
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40  CFR  Parts  60  and  61 

IA-9-FRL-3261-7I 

Delegation  of  New  Source 
Performance  Standards  (NSPS)  and 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAPS); 
State  of  Arizona 

AGENCV:  Knvironmental  Protection 
AL;ency  (Kf'A). 

ACTION:  Notice  of  delegation. 

SUMMARV:  The  EPA  hereby  places  the 
public  on  notice  of  its  delegation  of 
NSPS  and  NESHAre  authority  to  the 
Maricopa  County  Department  of  Health 
Services  (MCUFIS).  This  action  is 
necessary  to  bring  the  NSre  and 
NESHAPS  program  delegations  up  to 
d.ite  with  recent  EPA  promulgations  and 
amendments  of  these  categories.  This 
action  does  not  create  any  new 
regulatory  requirements  affecting  the 
public.  The  effect  of  the  delegation  is  to 
shift  the  primarv  program  responsibility 
for  the  affected  NSPS  and  NESHAPS 
categories  from  EPA  to  State  and  local 
gi'\.ernments, 
EFFECTIVE  DATE:  April  6. 198:* 

FOR  FURTHER  INFORMATION  CONTACT: 

|u!ie  A.  Rose,  State  Implementation  Plan 
Section  (A-2-3),  Air  Programs  Branch. 
Air  Management  Division.  EPA.  Region 
9.  215  Fremont  Street.  San  Francisco.  CA 
94105.  Tel:  (415)  9"4-8066.  ETS      4-806(i. 

SUPPLEMENTARY  INFORMATION;  The 
MCDHS  has  requested  authority  for 
delegation  of  certain  NSPS  and 
NESHAPS  categories.  Delegation  of 
authority  was  granted  by  a  letter  dated 
April  b.  1987  and  is  reproduced  in  its 
entirety  as  follows: 

Mr.  Robert  W.  Evdns. 

Chief.  Burvau  of  Air  Pollution  Control. 

Maricopa  County  Department  of  Health 
Services.  1845  East  Roosevelt  Street. 
Pbuenix.  AZ  85006 


Dear  Mr.  Evans:  In  response  to  your 
request  of  March  25.  1987. 1  am  pleased  to 
inform  you  that  we  are  delegating  to  your 
agency  authority  to  implement  and  enforce 
certain  categories  of  New  Source 
Performance  Standards  (NSPS)  and  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAPS).  We  have  reviewed 
your  request  for  delegation  and  have  found 
your  programs  and  procedures  to  be 
acceptable.  This  delegation  includes 
authority  for  the  following  source  categories: 


NSPS 


Industnal.  Commercial.  Institutional 
Steam  Gencaling  Units. 

Secondary  Emissions  from  Basic 
Oxygen  Process  Steelmaking  Fa- 
cilities (C  after  1/20/83). 

Equipment  Leaks  of  VCK)  from  On- 
shore Natural  Gas  Processing 
Plants 

Onstiore  Natural  Gas  Processing: 
SOj  Emissions. 

Nonmetallic  Mineral  Processing 
Plants, 


40  CFR 
Part  60 
Subpart 


Db 
Na 

KKK 

LLL 
GOO 


NESHAPS 


from 


Inorganic  Arjentc  Emissions 

Glass  fi^anufactunng  Plants. 

inorganic   Arsenic   Emissions 
Pnmary  Copper  Smelters. 

Ino-'ganic   Arsenic   Emissions 
Arsenic  Trioxide  and  Metallic  Ar- 
senic Production  Facilities 


from 


from 


40  CFR 
Part 
61 

Sub- 
part 

N 

O 

P 


Acceptance  of  this  delegation  constitutes 
your  agreement  to  follow  all  applicable 
provisions  of  40  CFT^  Parts  60  and  61. 
including  use  of  EPA's  test  methods  and 
procedures.  The  delegation  is  effective  upon 
the  date  of  this  letter  unless  the  USEPA 
receives  written  notice  from  you  or  the 
District  of  any  objections  within  10  days  of 
receipt  of  this  letter.  A  notice  of  this 
delegated  authority  will  be  published  in  the 
Federal  Register  in  the  near  future. 

Sincerely, 
[udith  E.  Ayres. 
Regional  Adviinistrator. 

With  respect  to  the  areas  under  the 
jurisdiction  of  the  MCDHS,  all  reports, 
apphcations,  submittals,  and  other 
communications  pertaining  to  the  above 
listed  NSPS  and  NESHAPS  source 
categories  should  be  directed  to  the 
MCDHS  at  the  address  shown  in  the 
letter  of  delegation. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

1  certify  that  this  rule  will  not  have  a 
significanteconomic  impact  on  a 


substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act. 

This  Notice  is  issued  under  the 
authority  of  sections  111  and  112  of  the 
Clean  Air  Act.  as  amended  (42  U.S.C. 
1857,  e^  seq.). 

Dated:  September  8, 1987. 
Charles  W.  Murray  jr.. 

Acting  Regional  Administrator. 

(FR  Doc  8''-2148fi  Filed  »-16-87;  8:45  am| 

BILLING  CODE  6560-5O-*i 


40  CFR  Parts  60  and  61 

IA-9-FRL-3261-8) 

Delegation  of  New  Source 
Performance  Standards  (NSPS)  and 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAPS); 
State  of  Arizona 

AGENCV:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  delegation. 

summary:  The  EP.'\  hereby  places  the 
public  on  notice  of  its  delegation  of 
NSPS  and  NESHAPS  authority  to  the 
Pima  County  Health  Department 
(PCHDj.  This  action  is  necessary  to 
bring  the  NSPS  and  NESHAPS  program 
delegations  up  to  date  with  recent  EPA 
promulgations  and  amendments  of  these 
categories.  This  action  does  not  create 
any  new  regulatory  requirements 
affecting  the  public.  The  effect  of  the 
delegation  is  to  shift  the  primary 
program  responsibility  for  the  affected 
NSPS  and  NESflAPS  categories  from 
EPA  to  State  and  local  governments. 

EFFECTIVE  DATE:  August  31. 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Julie  A.  Rose,  State  Implementation  Plan 
Section  (A-2-31,  Air  Programs  Branch, 
Air  Management  Division.  EPA,  Region 
9,  215  Fremont  Street,  San  Francisco.  CA 
94105.  Tel:  (415)  974-8066  FTS  454-8066. 

SUPPLEMENTARY  INFORMATION:  The 

PCHD  has  requested  authority  for 
delegation  of  certain  NSPS  and 
NESHAPS  categories.  Delegation  of 
authority  was  granted  by  a  letter  dated 
August  31. 1987  and  is  reproduced  in  its 
entirety  as  follows: 

Patricia  A.  Nolan.  M.D  . 

Director.  Pima  County  Health  Department. 

150  West  Congress  Street.  Tucson.  AZ 

85701-1317 
Dear  Dr.  Nolan:  In  response  to  your  request 
of  August  13. 1987.  I  am  pleased  to  inform  you 
that  we  are  delegating  to  your  agency 
authority  to  implement  and  enforce  certain 
categories  of  New  Source  Performance 
Standards  (NSPS)  and  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAPS).  We  ha\e  reviewed  your  request 
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for  delegation  and  have  found  iour  present 
programs  and  procedures  to  be  acceptable. 
This  delegation  includes  aathority  for  the 
following  source  categories: 


NSPS 


40CFR 
Part  60 
Subpart 


Industrial    Corrmercai    Institutional  I  Db 

Steam  Generating  Ur.its. 
Secondary    Emisstons    from    Basic     Na 

Oxygnn  Process  Steeln-a^-.mg  Fa- 

ciLtfcS  (C.  after  1/20/83). 
Onshore   Natural   Gas   Processing:     LLL 

SO;  Emissions. 
Nonmetatlic      Mineral      Procesang     GOG 

Plants. 


NESHAPS 


40  CFR 
Part 

61 

Sub- 
part 


Inorganic   Arsenic   Emissions   from     N 

Glass  Manufacturing  Plants, 

Inorganic   Arsenic    Emisstons   tronv     O 
Primary  Copper  Sm.elters. 

Inorganic   Arsen.c    Emissions   from     P 
Arsentc  Tnoxide  arxJ  Metallic  Ar- 
senic Production  Facilities.  i 


In  addition,  we  are  redelegating  the 
following  NSPS  and  NESHAPS 
categories  since  your  revised  programs 
and  procedures  are  acceptable: 


NSPS 


40  CFR 
Part  60 
Subpart 


General  Provisions. A 

Fossil-Fuel  Fired  Steam  Generators..   D 
Electric  Utility  Steam  Generators Da 


incinerators 

Portland  Cement  Plants 

Nitnc  Acid  Plants 

Sulfuric  Acid  Plants 

Asphalt  Concrete  Plants „ 

Petroleum  Refineries 

Storage  Vessels  for  Petroleum  Liq- 
uids. 

Petroleum  Storage  Vessels : 

Secondary  Lead  Smelters 

Secondary   Brass   &    Bronze   Ingot 

ProdL:ction  Plants 

Iron  and  Steel  Plants  (BGPF) 

Sewage  Treatment  Plants 

Primary  Copper  Sm.eiters „ 

Primary  Z,nc  Smelters 

Primary  Lead  Smelters  

Primary  Aluminum  Reduction  plants. 
Phosphate   Fertilizer   Industry:   Wet 

Process  Phosphoric  Acid  Plants. 
Phosphate    Fertilizer    Industry:    Si> 

perphosphonc  Acid  Plants. 
Phosphate  Fertilizer  trdustry-  Dian> 

monium  phosphate  Plants. 
Phosphate  Fertilizer  Industry:  Triple 

Superphosphate  Plants, 
Phosphate       Fertilizer       Industry; 

Granular  Tnple  Superphosphate. 


E 

F 

G 

H 

I 

J 

K 

Ka 
L 

M 

N 
O 
P 
Q 
R 
S 
T 


W 


NSPS 


Coal  Preparation  Plants 

Ferroalloy  Production  Facilities 

iron  and  Steel  Plants  (Electric  Arc 
Furnaces). 

Steel  Plants-  Eiectnc  Arc  Furnaces 
and  A^go^^-Otygen  Decartiuriza- 
tion  Vess-^is  C  after  8/17/83. 

Kraft  Pulp  Mills  

Glass  Manufactur;n9  Plants 

Gra.n  Elevators 

Surface  Coaiing  of  Metal  Fumjture... 

Stationary  Gas  Turbines 

Lime  Manufacturing  Plants 

Lead-Acid  Battery  Manufacturing 
Plants. 

Automobile  &  Light-Duty  Truck  Sur- 
face Coating  Operations 

Phosphate  Rock  Plants , 

Ammonium  Sulfate _...; 

Graphic  Arts  h->dustry;  Publication 
Rotogravure  Printing 

Pressure  Sensitive  Tape  &  Lat)el 
Surface  Coating  Operations. 

Industrial  Surface  Coating:  Large 
Appliances. 

Metal  Coil  Surface  Coating 

Asphalt  ProcessJf>g  and  Asphalt 
Roofing  Manufacture. 

Synthetic  Organic  Chemical  Manu- 
facturing Industry:  Equipment 
Leaks  of  VOC. 

Beverage  Can  Surface  Coaling  In- 
dustry. 

Bulk  Gasoline  Terminals  .„ _ 

Flexible  Vinyl  and  Ureinane  Ceating 
and  Printing. 

Equipment  Leaks  of  VOC.  Petrole- 
um Refineries  and  Synthetic  Or- 
ganic Chem.ical  Manufactunng  In- 
dustry. 

Synthetic  Fitier  Frc.tL^ct.on  Facilities.. 

Petroleur^  C-y  Citraners 

Equipment  Leaks  of  VOC,  Petrole- 
um Refineries  and  Synthetic  Or- 
ganic Chemical  Manufacturing  In- 
dustry. 

Wool  Fiberglass  Insulation  Manu- 
facturing Plants. 


40  CFR 
Part  60 
Subpart 


Y 

Z 
AA 

AAa 


BB 
CC 
DO 
EE 
GG 
HH 
KK 

MM 

NN 
PP 
OQ 

RR 

SS 

IT 
UU 

vv 


WW 

XX 

FFF 

GGG 


HHH 
KKK 


PPP 


NESHAPS 


General  Provisions _ 

Beryllium 

Beryllium  Rocket  Motor  Firing 

Mercury „ 

Vinyl  Chloride „ 

Equipment  Leaks  (Fugitive  Emis- 
sion Sources)  of  Benzene. 

Asbestos _ 

Equipment  Leaks  (Fugitive  Emis- 
sion Sources). 


40  CFR 
.  Part 
61 

Sub- 
part 


EPA  is  not  delegating  Radionuclides  under 
the  Clean  Air  Act  (NESHAPS.  Subpart  B,  H.  I, 
and  K)  until  delegation  procedures  and 
requirements  are  developed. 


Acceptance  of  this  delegation  constitutes 
your  agreement  to  follow  all  applicable 
provisions  of  40  CFR  Parts  60  and  61, 
including  use  of  EPA's  test  methods  and 
procedures.  The  delegation  is  effective  upon 
the  dale  of  this  letter  unless  the  USEPA 
receives  written  notice  from  you  of  any 
objections  within  10  days  of  receipt  of  this 
letter.  A  notice  of  this  delegated  authority 
will  be  pubHshed  in  the  Federal  Register  in 
the  near  future. 
Sincerely, 
Judith  E.  Ayres, 
A  cling  Regional  A  dministrator. 

With  respect  to  the  areas  under  the 
jurisdiction  of  the  PCHD.  all  reports, 
applications,  submittals,  and  other 
communications  pertaining  to  the  above 
listed  NSPS  and  NESHAPS  source 
categories  should  be  directed  to  the 
PCHD  at  the  address  shown  in  the  letter 
of  delegation. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

I  certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  AcL 

This  Notice  is  issued  under  the 
authority  of  sections  111  and  112  of  the 
Clean  Air  Act,  as  amended  (42  U.S.C. 
1857,  et  seq.]. 

Dated:  September  8, 1987. 
Charles  W.  Murray,  Jr., 
Acting  Regional  Administrator. 
|FR  Doc.  87-21481  Filed  9-16-87;  8:45  am) 
BiCXING  CODE  6S60-S0-M 


40  CFR  Parts  60  and  61 
IA-9-FRL-3262-1] 

Delegation  of  New  Source 
Performance  Standards  (NSPS)  and 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAPS); 
State  of  California 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  delegation. 

summary:  The  EPA  hereby  places  the 
public  on  notice  of  its  delegation  of 
NSPS  and  NESHAPS  authority  to  the 
California  Air  Resources  Board  (CARB) 
on  behalf  of  the  Mendocino  County  Air 
Pollution  Control  District  (MCAPCD). 
This  action  is  necessary  to  bring  the 
NSPS  and  .NESHAPS  program 
delegations  up  to  date  with  recent  EPA 
promulgations  and  amendments  of  these 
categories.  This  action  does  not  create 
any  new  regulatory  requirements 
affecting  the  public.  The  effect  of  the 
delegation  is  to  shift  the  primary 
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p!(ii;tHiT)  responsihility  for  the  affected 
NSl'S  <ind  NF.SHAPS "categories  from 
Kt'A  to  State  and  iocal  governments. 

EFFECTIVE  DATE:  April  b    1987. 

ADDRESS:  Mfiiddcino  County  Air 
I'lilluiiiin  C.ontro!  L!)i,strict.  Courthouse 
Smu.rc,  liivlah,  C.'\  95482. 

FOR  FURTHER  INFORMATION  CONTACT: 

jul-f  .\.  Ruse  Stale  Inipli'mentiitiun  Plan 
Sfttion  (.A-2-31.  Air  Programs  Branch, 
Air  Management  Division,  EPA.  Region 
9,  21,T  Fremont  Street.  San  Francisco,  CA 
M41()r..  !'(■!:  (413)  974-8()(i«,  FTS  454-8066. 

SUPPLEMENTARY  INFORMATION:  The 
(;.-\RB  has  requested  authority  for 
delegation  of  certain  XSPS  and 
.\F.SI  lAPS  categories  on  behalf  of  the 
MC.*\PCD.  Delegation  of  authority  was 
granted  by  a  letter  dated  April  6, 1987 
and  IS  reproduced  in  its  entirety  as 
f  1 1 1  h  u\  s 

Ml   l.imes  U  Boyd. 

/.\c(  ^'^'l•t•  Offici-r.  California  Air  Resources 

Board  1102  Q  Street.  P.O.  Buk  2815. 

Sacraiiifiito.  Califonuu  9.'t812 
Dcir  Mr  Eiuyd:  In  response  to  your  request 
iif  M.irc  h  25,  1987.  I  am  pleased  to  inform  you 
ih.it  ive  dre  delegating  to  your  agency 
aiiihonty  to  implement  and  enforce  certain 
( rttesories  of  New  Source  Performance 
SKuuiards  (NSI'Sl  on  behalf  of  the 
Mi'ndcH mo  County  Air  Pollution  Control 
Dislncl  (MCAPCD).  V\'e  have  reviewed  your 
request  for  delegation  and  have  found  the 
MCAPCDs  programs  and  procedures  to  be 
ai  ceptable.  This  delegation  includes 
authority  for  the  following  source  categories: 


In  addition,  we  are  rcdelegating  the 
following  NSPS  and  National  Amission 
Standards  for  Hazardous  Air  Pollutants 
(NFSHAPS)  categories  since  the  MCAPCDs 


revised  programs  and  procedures  are 
acceptable; 


NSPS 
-4— 


40  CFR 
Part  60 
Subpart 


NSPS 


40  CFR 

NSPS                ; 

Part  60 

1 

Subpart 

S'Ce'  Plants   Electric  Arc  Furnaces 

AAa 

and    Argon-Oxygen    Decarbunza- 

1 

tion  Vessels  Constructed  After  8- 

17-83 

Patroleum  Dry  Cleaners 

JJJ 

Equipment  Leaks  of  VOC  from  On- 

KKK 

shore    Natural    Gas    Processing 

Plants 

Onsf^ore    Natural    Gas    P'ocessmg 

LLL 

SO    Emissions 

NonrnetalliC      Mineral      Processing 

GOO 

Plants 

Wool    Fiberglass    Insulation    Manu- 

PPP 

factunng. 

General  Provisions 

Fossil-Fuel  Fired  Steam  Generators 

Electric  Utility  Steam  Generators 

Incinerators 

Portland  Cement  Rants 

Nitric  Acid  Plants 

Sulfuric  Acid  Plants 

Asphalt  Concrete  Plants 

Petroleum  Refineries ,..'. 

Storage  Vessels  for  Petroleum  Liq- 
uids 

Petroleum  Storage  Vessels 

Secondary  Lead  Smelters 

Secondary   Brass  &  Bronze   Ingot 

Production  Plants. 
Pnmary     Emissions     from     Basic 
Oxygen    Process    Furnaces    (C 
after  6/ 11/73) 

Sewage  Treatment  Plants 

Primary  Copper  Smelters 

Primary  Zinc  S^ielters 

Primary  Lead  Srrelters 

Pnmary  Aluminum  Reduction  Plants. 
Ptiosphate    Fertilizer    industry:    Wet 

Process  Phosphorrc  Acid  Plants. 
Phosptiate    Fertilizer    industry:    Su- 

perphosphoric  Acid  Plants. 
Phospfiate  Fertilizer  Industry:  Diam- 

monium  Phosphate  Plants, 
Phosphate  Feitilizer  Industry:  Triple 

Superphosphate  Plants. 
Phosphate       Fertilizer       Industry: 
Granular  Triple  Superphosphate. 

Coal  Preparation  Plants 

Ferroalloy  Production  Facilities 

Iron  and  Steel  Plants  (Electnc  Arc 
Furnacesi 

Kraft  Pulp  Mills 

Glass  Manufactunng  Plants 

Gram  Elevators 

Surlace  Coating  of  Metal  Furniture.... 

Stationaw  Gas  Turbines 

Lime  Manufactjring  Plants 

Lead-Acid     Battery     Manufacturing 

Plants 
Automobile  &  Light-Duty  Truck  Sur- 
face Coating  Operations. 

Phosphate  Rock  Plants 

Ammonium  Sulfate 

Graphic    Arts    Industry:    Publication 

Rotogravure  Printing. 
Pressure  Sensitive  Tape  and  Label 

Surface  Coating  Operations. 
Industnal    Surface    Coating:    Large 
Appliances 

Metal  Coil  Surface  Coating 

Asphalt    Processing    and    Asphalt 

Roofing  Manufacture. 
Synthetic  Organic  Chemical  Manu- 
factunng     Industry:      Equipment 
Leaks  of  VOC 

Beverage  Can  Surface  Coating 

Flexible  Vinyl  and  Urethane  Coating 
and  Printing 


A 

D 

Da 

E 

F 

G 

H 

I 

J 

K 

Ka 
L 

M 


O 
P 
Q 
R 

S 

T 

U 
V 

w 

X 
Y 

z 

AA 

BB 
CC 
DD 
EE 
GG 
HH 
KK 

MM 

NN 
PP 
QQ 

RR 

SS 

TT 
UU 


W 


WW 
FFF 


Equipment  Leaks  of  VOC,  Petrole- 
um Refinenes  and  Synthetic  Or- 
ganic Chemical  Manufactunng  In- 
dustry. 

Synthetic  Fiber  Production  Facilities. 


40  CFR 
Part  60 
Subpart 


NESHAPS 


General  Provisions. 

Beryllium 

Beryllium  Rocket  Motor  Fixing 

Mercury ; 

Vinyl  Chloride I 

Equipment  Leaks  (Fugitive  Emis- 
sion Sources)  of  Benzene 

Asbestos 

Equipment  Leaks  (Fugitive  Emis- 
sion Sources). 


GGG 


HHH 


40   CFR 
Part 
61 

Sub- 
part 

A 
C 
D 

E 
F 
J 

M 
V 


Acceptance  of  this  delegation  constitutes 
your  agreement  to  follow  all  applicable 
provisions  of  40  CFR  Parts  60  and  61. 
including  use  of  F.P;\'s  test  methods  and 
procedures.  The  delegation  is  effective  upon 
the  date  of  this  letter  unless  the  USFPA 
receives  written  notice  from  you  or  the 
District  of  any  objections  within  10  days  of 
receipt  of  this  letter.  A  notice  of  this 
delegated  authority  will  be  published  in  the 
Federal  Register  in  the  near  future. 

Sincerely.  1 
ludith  E.  Ayres.  I 
Regional  Administrator. 

With  respect  to  the  areas  under  the 
jurisdiction  of  the  MCAPCD.  all  reports, 
applications,  submittals,  and  other 
communications  pertaining  to  the  above 
listed  NSPS  and  NESHAPS  source 
categories  should  be  directed  to  the 
MCAPCD  at  the  address  shown  in  the 
ADDRESS  section  of  this  notice. 

The  Office  of  Management  and  Budget 
has  e.xempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

I  certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act. 

This  Notice  is  issued  under  the 
authority  of  sections  111  and  112  of  the 
Clean  Air  Act.  as  amended  (42  U.S.C. 
1857.  et  seq.). 

Dated:  September  8. 1987. 
Charles  W.  Murray.  Jr.. 

Acting  Regional  Administrator. 

(FR  Doc.  87-21483  Filed  9-16-87;  8:45  amj 
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40  CFR  Parts  60  and  61 

[A-9-FRL-3262^] 

Delegation  of  New  Source 
Performance  Standards  (NSPS)  and 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAPS); 
State  of  California 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  .N'otice  of  delegation. 

summary:  The  EPA  hereby  places  the 
public  on  notice  of  its  delegation  of 
NSPS  and  NESHAPS  authority  to  the 
California  Air  Resources  Board  (CARB) 
on  behalf  of  the  Monterey  Bay  Unified 
Air  Pollution  Control  District 
(MBUAPCD).  This  action  is  neressarv  to 
bring  the  .N'SPS  and  .N'ESHAPS  progr;'m 
delegations  up  to  date  with  recent  EPA 
promulgations  and  amendments  of  these 
categories.  This  action  does  not  create 
any  new  regulatory  requirem-:'nts 
affecting  the  public.  The  etfect  of  the 
delegation  is  to  shift  the  pnma.-y 
program  responsibility  for  the  affected 
NSPS  and  NESHAPS  categories  from 
EPA  to  State  and  local  governments. 

EFFECTIVE  DATE:  May  8.  1987. 

address:  Monterey  Bay  Unified  Air 
Pollution  Control  District.  1164  Monroe 
Street.  Suite  10.  Salinas.  C.^  93906. 

FOR  FURTHER  INFORMATION  CONTACT: 

luHe  A.  Rose,  State  Implementation  Plan 
Section  (A-2-3),  Air  Programs  Branch. 
Air  Management  Division.  EPA.  Region 
9,  21,5  Fremont  Street.  San  Francisco.  CA 
94105,  lei;  (415)  974-8066.  FTS  454-6066. 

SUPPLEMENTARY  INFORMATION:  The 

CARB  has  requested  authority  for 
delegation  of  certain  NSPS  and 
NESHAPS  categories  on  behalf  of  the 
.MBUAPCD.  Delegation  of  authority  was 
granted  by  a  letter  dated  May  8, 1987 
and  is  reproduced  in  its  entirety  as 
follows: 

Mr.  James  D.  Boyd, 

Executive  Officer.  California  Air  Resources 

Board.  1702  Q  Street.  P.O.  Box  28 J 5. 

Sacramento.  CA  95612 

De.ir  Mr.  Boyd;  In  response  lo  your  request 
of  April  17,  1987.  I  am  pleased  to  infor.m  you 
that  we  are  delegating  to  your  agency 
authority  to  implement  and  enforce  certain 
categories  of  New  Source  Performance 
Standards  (N'SPS)  and  .National  Emission 
Standards  for  Hazardous  Air  Pollulants 
(.NESHAPS)  on  behalf  of  the  .Monterey  B.ty 
Unified  .^ir  Pollution  Control  District 
(MBl'.-\PCD).  We  have  reviewed  your  request 
for  delegation  and  have  found  the 
NtBU.'XPCD's  programs  and  procedures  to  be 
accept.jLle.  This  delegation  includes 
authority  for  the  following  source  categories: 


NSFS 


40  CFR 
Part  60 
Sut)part 


Emission    Guidelines    and    Complh     C 
ance  Times. 

Electnc  Ul;liry  Steann  Generators , 

UiXrtc  Acid  Plants 

Sulfuric  Acid  Plants 

Petroleum  Re'menes 

Petroleum  Storage  Vesse's 

Secondary  Lead  Sme'ters , 

Secondary  Brass  &  Broize  If^got 
Production  Plants. 

Pnmary  Emissions  from  Basic 
Oxygen  Process  Furnaces  (C. 
after  6/11/73). 

Secorda'v  Emissions  f'om  Easic 
Ojcygen  Process  Steeina^mg  Fa- 
cilities (C.  after  1  '20/63). 

Sewage  Treatment  Plants   

Pnmary  Copper  Smelters 

Pnmary  Zinc  Smelters 

Pnmary  Lead  Smellers 

Primary  Aluminum  Reduction  Plants 

Phospnate  Fertilizer  Industry  Wet 
Process  Pnosphonc  Acid  Plants 

PfiospiTate  Fertilizer  Inoustry;  Su- 
perpnosphonc  Acid  Plants. 

Phosptiate  Fertilizer  Industry  Diam- 
nnonium  Phosphate  Plants 

Phosphate  Fertilizer  Industry:  Tnple 
Superphosphate  Plants 

Phosphate  Fertilizer  Industry- 
Granular  Triple  Superphiospriate. 

Coal  Preparation  Plants 

Ferroalloy  Production  Facilities 

'ron  and  Steel  Plants  (Electric  Arc 
Furnaces) 

Steel     Plants 
nances    and 
cartjurtzation 
ed  After  3-17-83. 

Kraft  Pulp  Mills 

Glass  Manufactunng  Plants , 

Gram  Elevators 

Surface  Coaling  of  Metal  Furniture.. 

Stationary  Gas  Turbines 

Lime   Manufacturing   Plants 

Lead-Acid  Battery  Manufactunng 
Plants, 

Metallic  Mineral  Processing  Plants.. 

Automobile  &  L,ght-Duty  Truck  Sur- 
face Coating  Operations. 

Phosphate  Rock  Plants , 

Ammonium  Sulfate 

Pressure  Sensitive  Tape  and  Label 
Surface  Coating  Operations. 

Industrial  Sur'ace  Coating  Large 
Appliances. 

Metal  Coil  Surface  Coating 

Asphalt  Processing  and  Asphalt 
Roofing  Manufacture 

Synthetic  Organic  Chemical  Manu- 
facturing Industry  Equipment 
Leaks  of  VOC 

Beverage  Ca.n  Surface  Coating  ir,- 
dustry. 

Flexible  Vinyl  and  Urethane  Coatmg 
and  Pn.-iting 

Equipment  Leaks  of  VOC,  Petrole- 
um Refiner'ss  and  Synthetic  Or-  : 
game  Chemical  Manufacturing  Irv  I 
dustry. 

Synthetic  Fit>er  Production  Facilities..  HHH 


Electric  Arc  Fut- 
Argon-Oxygen  De- 
Vessels   Construct- 
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Petroleum  Dry  Cleaners 1  JJJ 

Equipment  Leaks  o*  VOC  from  On-  \  KKK 

shore    Natural    Gas    Processing 

Plants 
Onshore   Natural   Gas    Processing;     LLL 

SO:  Emissions 
r-Jonmetaiiic     Mirve-al     Processiang     OOO 

Plants 
Wool   Fit^erglass    Insulation   Manu-     PPP 

factunng. 
Appendix  A 
Appendix  B 


NESHAPS 


40  CFR 
Panel 

Subpart 


Vinyl  Chloride F 

Equipment    Leaks    (Fugitive    Emis-     J 
sion  Sources)  of  Benzene. 

Ast»estos  M 

Inorganic   Arsenic   Emissions   from  i  N 
Glass  Manufactunng  Plants 

Inorganic  Arsenic  Emissions  irom 
Pnmar/  Copper  Smelters 

Inorganic  Arsenic  Emissions  from 
Arsenic  Tncxioe  and  Metallic  Ar- 
senic Production  Facilities 

Equipment  Leaks  (Fugitive  Em.ts- 
SiOn  Sources). 

Appendix  A 

Appendix  B 

Appendix  C 


In  addition,  we  are  redelegating  the 
following  N'SPS  and  NESHAPS 
categories  since  the  MBU.'\PCDs 
revised  programs  and  procedures  are 
acceptable: 


General  Provisions 

I   Fossii-Fuel  Fired  Steam  Ger>eratC)rs. 

j   Incinerators 

Portland  Cement  Plants 

Asphalt  Concrete  Plants 

Storage  Vessels  'or  Petroleum  Liq- 
uids. 
Graph.ic    Arts    Incustry    Publication 
■■-iotog'avure  Pnnting. 


NESHAPS 


QQ 


40  CFR 

Pan  61 
SuPpart 


I  General  Provisions 

'   Beryllium 

Ber/ilium  Rocket  Motor  Firing . 

Mercury 


Acceptance  of  this  delegation  constitutes 
your  agreement  to  follow  all  applicable 
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provisions  of  40CFR  Pdrts  60  and  61, 
including  use  of  EPA's  teal  methods  and 
prucedures.  The  delegation  is  effective  upon 
the  drtte  of  this  letter  unless  the  USEPA 
receives  written  notice  from  you  or  the 
District  of  any  objections  within  10  days  of 
re(  tipt  of  this  letter.  A  notice  of  this 
riflcyHted  authority  will  be  published  in  the 
Federal  Register  in  the  near  future. 

Sincerely. 
Judilh  E,  Ayres, 
Kfoional  Administrator. 

With  respect  to  the  areas  under  the 
jurisdiction  of  the  MBUAPCD,  all 
rt'ports.  applications,  submittals,  and 
other  communications  pertaining  to  the 
above  listed  NSPS  and  NESHAPS 
sourf  p  categories  should  be  directed  to 
the  MBL'.XPCD  at  the  address  shown  in 
the  ADDRESS  section  of  this  notice. 

The  Office  of  Ma.aagement  and  Budget 
hds  exempted  this  rule  from  the 
re()u;rements  of  section  3  of  Executive 
Order  12291. 

I  certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Fle.xibility  Act. 

This  Notice  is  issued  under  the 
authority  of  Sections  111  and  112  of  the 
Clean  Air  Act,  as  amended  (42  U.S.C. 
1857,  etseq.]. 

Dated:  September  8, 1987. 
Charles  W.  Murray,  Jr., 

Aclini>  Rf\>ional  Administrator. 

|FR  Doc  87-21484  Filed  9-16-87;  8:45  am] 
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40  CFR  Parts  60  and  61 

[A-9-FRL-3262-4] 

Delegation  of  New  Source 
Performance  Standards  (NSPS)  and 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAPS), 
State  of  California 

AGENCY:  Environmental  Protection 

.•\-':;ey  !EPA). 

ACTION:  Notice  of  delegation. 

summary:  The  EPA  hereby  places  the 
pul)';;c  OP.  notice  of  its  delegation  of 
NSPS  and  .NESHAPS  authority  to  the 
California  Air  Resources  Board  (GARB) 
on  behalf  of  the  San  Diego  County  Air 
Pollution  Control  District  (SDCAPCD). 
This  action  is  necessary  to  bring  the 
NSPS  and  NESHAPS  program 
delegations  up  to  date  with  recent  EPA 
promulgations  and  amendments  of  these 
categories.  This  action  does  not  create 
any  new  regulatory  requirements 
affecting  the  public.  The  effect  of  the 
delegation  is  to  shift  the  primary 
program  responsibility  for  the  affected 
NSPS  and  NESHAPS  categories  from 
EPA  to  State  and  local  governments. 


EFFECTIVE  DATE:  May  21, 1987. 
ADDRESS:  San  Diego  County  Air 
Pollution  Control  District,  9150 
Chesapeake  Drive,  San  Diego,  CA  92123. 

FOR  FURTHER  INFORMATION  CONTACT: 

Julie  A.  Rose.  State  Implementation  Plan 
Section  {A-2-3),  Air  Programs  Branch, 
Air  Management  Division,  EPA,  Region 
9,  215  Fremont  Street,  San  Francisco,  CA 
94105,  Tel:  ('115)  9:^4-8W6.  FTS  454-8066. 

SUPPLEMENTARY  INFORMATrON:  The 

CARB  has  requested  authority  for 
delegation  of  certain  NSPS  and 
NESHAPS  categories  on  behalf  of  the 
SDCAPCD.  Delegation  of  authority  was 
granted  by  a  letter  dated  May  21. 1987 
and  is  reproduced  in  its  entirety  as 
follows: 

Mr.  [ames  D.  Boyd. 

Executive  Officar,  California  Air  Resources 

Board.  1 102  Q  Street.  P.O.  Box  2815, 

Sacramar.tit,  CA  95812 

Dear  Mr.  Boyd:  In  response  to  your  request 
of  May  12, 1987. 1  am  pleased  to  inform  you 
that  we  are  redeiegating  to  your  agency 
authority  to  implement  and  enforce  certain 
categories  of  New  Source  Performance 
Standards  (NSPS)  and  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAPS)  on  behalf  of  the  San  Diego 
County  Air  Pollution  Control  District 
(SDCAPCD).  W't  have  reviewed  your  request 
for  redelegation  and  have  found  the 
SDCAPCD's  programs  and  procedures  to  be 
acceptable.  This  redelegation  includes 
authority  for  tha  following  source  categories: 


NSPS 


40  CFR 
Part  60 
Subpart 


General  Provisidns I  A 

Asphalt  Concrete  Plants I 

Sewage  Treatment  Plants O 


General  F*rovi 


:  nf  this 


Acceptance  nf  this  delegation  constitutes 
your  agreement'to  follow  all  applicable 
provisions  of  4a CFR  Parts  60  and  61 
including  use  ofiEPA's  test  methods  and 
procedures.  Thg  delegation  is  effective  upon 
the  date  of  this  )etter  unless  the  USEPA 
receives  writteij  notice  from  you  or  the 
District  of  any  (Objections  within  10  days  of 
receipt  of  this  letter.  A  notice  of  this 
delegated  authority  will  be  published  in  the 
Federal  Registet  in  the  near  future. 

Sincerelj^ 
Judith  E.  Ayres,^ 
Regional  Admiriistralor 

With  respect  to  the  areas  under  the 
jurisdiction  of  the  SDCAPCD,  all  reports, 
applications,  lubmittals.  and  other 


communications  pertaining  to  the  above 
listed  NSPS  and  NESHAPS  source 
categories  should  be  directed  to  the 
SDCAPCD  at  the  address  shown  in  the 
ADDRESS  section  of  this  notice. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

I  certify  that  this  rule  will  not  have  a 
significant  econom.ic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act. 

This  Notice  is  issued  under  the 
authority  of  sections  111  and  112  of  the 
Clean  Air  Act,  as  amended  (42  U.S.C. 
1857,  et  seq.]. 

Dated:  September  a  1987. 
Charles  W.  Murray,  jr., 

Acting  Regional  .4  dministrator. 

|FR  Doc.  87-21486  Filed  9-1&-87;  8:45  am) 
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40  CFR  Parts  60  and  61 

IA-9-FRL-3262-51 

Delegation  of  New  Source 
Performance  St<indards  (NSPS)  and 
National  Emission  Standards  for 
H2zardcus  Air  Pollutants  (NESHAPS); 
State  of  California 

AGENCY:  Enviro.'imental  Protection 

Agency  (EPA). 

action:  Notice  of  delegation. 

SUMMARY:  The  EPA  hereby  places  the 
public  on  notice  of  its  delegation  of 
NSPS  and  NESHAPS  authority  to  the 
California  Air  Resources  Board  (CARB) 
on  behalf  of  the  San  Joaquin  County  Air 
Pollution  Control  District  (SjCAPCD). 
This  action  is  necessary  to  bring  the 
NSPS  and  NESHAPS  program 
delegations  up  to  date  with  recent  EPA 
promulgations  and  amendments  of  these 
categories.  This  action  does  not  create 
any  new  regulatory  requirements 
affecting  the  public.  The  effect  of  the 
delegation  is  to  shift  the  primary 
program  responsibility  for  the  affected 
NSPS  and  NESHAPS  categories  from 
EPA  to  State  and  local  governments. 
EFFECTIVE  DATE:  March  30, 1987. 
ADDRESS:  San  Joaquin  County  Air 
Pollution  Control  District,  1601  East 
Hazelton  Avenue,  Stockton,  C.-\  95201. 
FOR  FURTHER  INFORMATION  CONTACT: 
Julie  A.  Rose.  State  Implementation 
Section.  Air  Programs  Branch,  Air 
Management  Division.  EP.A,  Region  9, 
215  Fremont  Street,  San  Francisco,  CA 
94105.  Tel:  (415)  974-8066,  FTS  454-8066. 
SUPPLEMENTARY  INFORMATION:  The 

CARB  has  requested  authority  for 
delegation  of  certain  NSPS  and 
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NESHAPS  categories  en  behalf  cf  the 
SjCAPCD.  Delegation  of  authority  was 
g'anted  by  a  letter  dated  March  30,  1987 
and  is  reproduced  in  its  entirety  as 
follows; 

Mr.  James  D.  Boyd, 

Executive  Officer.  California  Air  Resources 

Board  1102  Q  Street.  P.O.  Box  2815. 

Sacramento,  CA  95812 

Dear  VIr  Boyd:  In  response  to  your  request 
o!  Mdrch  17,  1987.  I  am  pleased  to  inform  you 
tl.at  we  are  delegating  to  your  agency 
authority  to  implement  and  enforce  certain 
Categories  of  New  Source  Performance 
Standards  (NSPS)  and  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
[NESHAPS)  on  behalf  of  the  San  Joaquin 
County  Air  Pollution  Control  District 
(SJCAPCD).  We  have  reviewed  your  request 
for  delegation  and  have  found  the  SJCAPCD's 
programs  and  procedures  to  be  acceptable. 
1  his  delegation  includes  authority  for  the 
following  source  categories: 


NSPS 


40CFR 
Pan  60 
Subpart 


Secor.jary  Emissions  from  Basic 
Oxvgen  Process  Steelmakmg  Fa- 
cilities (C-  after  1/20/83). 

Steel  Plants:  Electric  Arc  Fur- 
nances  and  Argon-Oxygen  De- 
carburization  Vessels  Construct- 
ed After  8-17-83. 

Metallic  Mineral  Processing  Plants... 

Synthetic  Organic  Chemical  Manu- 
facturing Industiy:  Equipment 
Leaks  of  VOC 

Beverage  Can  Surface  Coaiing  In- 
dustry 

rie>it:e  V;ny|  anj  Urethar.e  Coating 
and  Prirting. 

Equipment  Leaks  of  VOC.  Petrole- 
um Ref'nenes  and  Synthetic  Or- 
gan.c  Chemical  Manufacturing  In- 
dustry 

Synthetic  Fiber  Product.on  Facilities. 

Petroleum  Dry  Cleaners 

Equipment  Leaks  of  VOC  from  On- 
shore Natural  Gas  Processing 
Plants 

Onshore    Natural    Gas   Pi 
SO-..  Emissions, 

NonmetalliC  Mineral  Process  ng 
Plants. 

Wool    Fiberglass    Insulation    M 
facturing. 
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NESHAPS 


40  CFR 

Part 
61 

Sub- 
part 


Equipment    Leaks    (Fugitive    Emis- 
sion Sources)  of  Benzene. 

Asbestos M 

Inorganic   Arsenic    Emissions   from     N 
Glass  Manufacturing  Plants 

Inorganic   Arsenic    Emissions   from     O 
Primary  Copper  Smelters. 


NSPS 


40  CFR 
Part  60 
Subpart 


Inorganic   Arsenic    Emissions   from     P 
Arsenic  Tncxide  and  Metallic  Ar- 
senic Production  Facilities. 

Equipment    Leaks    (Fugitive    Emis-  ;  V 
sion  Sources). 


In  addition,  we  are  redelegafing  the 
following  NSPS  and  NESHAPS  categories 
since  the  SJCAPCD's  revised  programs  and 
procedures  are  acceptable: 


NSPS 


General  Provisions A 

Fossil-Fuel  Fired  Steam  Generators..  D 

Electnc  Utility  S:eam  Generators i  Da 

Incinerators  E 

Portland  Cement  Plants F 

Nitric  Acid  Plants G 

Sulfuric  Acid  Plants H 

Asphalt  Concrete  Plants I 

Petroleum  Reflnenes J 

Storage  Vessels  for  Petroleum  Liq-     K 
uids. 

Petroleum  Storage  Vessels Ka 

Secondary  Lead  Smelters L 

Secondary   Brass   &   Bronze  lr>got     M 

Production  Plants. 
Primary     Emissions     from     Basic     N 
Oxygen    Process    Furnaces    (C. 
after  6/11/73). 

Sewage  Treatment  Plants ;  O 

P 
0 
R 
S 
T 


Primary  Copper  Smelters 

Pnmary  Zinc  Smelters , 

Pnmary  Lead  Smelters , 

Pnmary  Aluminum  Reduction  Plants 
Phosphate  Fertilizer  Industry:  Wet 

Process  Phosphonc  Acid  Plants. 
Phosphate    Fertilizer    Industry:    Su-     U 

perphosphonc  Acid  Plants. 
Phosphate  Fertilizer  Industry;  Diam- 

monium  Phosphate  Plants. 
Phosphate  Fertilizer  Industry-  Triple     W 

Superphosphate  Plants 
Phosphate        Fertilizer        Industry      X 

Granular  Tnple  Superphosphate. 
Coal  Preparation  Plants •  Y 


Ferroa'ioy  Production  Facilities 

Iron  and  Steel  Plants  (E;ectric  Arc 
Furnaces), 

Kraft  Pulp  Mills 

Glass  Manufactunng  Plants 

Grain  Elevators 

Surface  Coating  of  Metal  Furniture... 

Stationa:\  Gas  Tyrbir^es 

Lime  Man.,tactur'ng  Plants !  HH 

Lead- Acid     Battery     Manufacturing     KK 
P'ants 

Automob  e  &  Light-Outy  Truck  Sur- 
face Coating  Operations. 

Phosphate  Rock  Plants 

Ammonium  Sui'ate 

Graphic    Arts    industry     ['uDltcation 
Rotogravu'e  Pnrtmg 

Pressure  Sensitive  Tape  and  LatxH 
Surface  Coating  Operations 
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40  CFR 
Part  60 
Subpart 


NSPS 


40  CFR 
Part  60 
Subpart 


Industrial    Surface    Coating;    Large     SS 

Appliances. 

Metal  Coil  Surface  Coating 

Asphalt    Processing    and    Asphalt     UU 

Roofing  Manufacture. 


NESHAPS 


General  Provisions 

Beryllium 

Beryllium  Rocket  Motor  Firing 

Mercury 

Vinyl  Chloride 


40  CFR 
Part 
61 

Sub- 
part 


Acceptance  of  this  delegation  constitutes 
your  agreement  to  follow  all  applicable 
provisions  of  40  CFR  Parts  60  and  61, 
including  use  of  EPA's  test  methods  and 
procedures.  The  delegation  is  effective  upon 
the  date  of  ihis  letter  unless  the  USEPA 
receives  written  notice  from  you  or  the 
District  of  any  objections  within  10  days  of 
receipt  of  this  letter.  A  notice  of  this 
delegated  authority  will  be  published  in  the 
Federal  Register  in  the  near  future. 

Sincerely, 
Judith  EL  Ay  res. 
Regional  Admirtistrotor. 

CO.  San  Joaquin  County  Air  Pollution  Control 
District 

With  respect  to  the  areas  under  the 
jurisdiction  of  the  SJCAPCD,  all  reports, 
applications,  submittals,  and  other 
communications  pertaining  to  the  above 
listed  NSPS  and  NESHAPS  source 
categories  should  be  directed  to  the 
SJCAPCD  at  the  address  shown  in  the 
ADDRESS  section  of  this  notice. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291, 

I  certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act. 

This  Notice  is  issued  under  the 
authority  of  sections  111  and  112  of  the 
Clean  Air  Act,  as  amended  (42  U.S.C. 
1857,  erseg.). 

Dated:  September  8, 1987. 
Charles  W.  Murray,  Jr., 

Acting  Regional  Administrator. 

[FR  Doc.  87-21487  Filed  9-16-^7:  8:45  amj 
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40  CFR  Parts  60  and  61 

IA-9-FRL-3262-6I 

Delegation  of  New  Source 
Performance  Standards  (NSPS)  and 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAPS); 
State  of  California 

agency:  Environmental  Protection 

.A-  '.V.  \  (EPA). 

action:  Notice  of  delegation. 

summary:  The  EPA  hereby  places  the 

pub'iH;  on  notice  of  its  delegation  of 
NSPS  and  NESHAPS  authority  to  the 
California  Air  Resources  Board  (CARB) 
on  behalf  of  the  Santa  Barbara  County 
Air  Pollution  Control  District 
ISBC.APCD).  This  action  is  necessary  to 
bring  the  NSPS  and  NESHAPS  program 
delegations  up  to  date  with  recent  EPA 
promulgations  and  amendments  of  these 
categories.  This  action  does  not  create 
any  new  regulatory  requirements 
nffecting  the  public.  The  effect  of  the 
dt  legation  is  to  shift  the  primary 
program  responsibility  for  the  affected 
NSPS  and  NESH.-\PS  categories  from 
FF A  !o  State  and  local  governments. 

EFFECTIVE  DATE:  August  6.  1987. 

ADDRESS:  Sar.'.a  Barbara  County  Air 
Pollution  Control  District.  315  Camino 

d,!  Remedio,  S,!r.t:i  narh,;ra   CA  93110. 

FOR  FURTHER  INFORMATION  CONTACT: 

)ulie  A.  Rose,  State  Implementation  Plan 
Section  (A-2-3).  Air  Programs  Branch, 
Air  Management  Division.  EPA,  Region 
9.  215  Fremont  Street,  San  Francisco,  CA 
94103.  Tei:  (4 15]  974-806(3.  FYS  454-8066, 

SUPPLEMENTARY  INFORMATION:  The 

CARB  has  reqv.ested  authority  for 
dflf^.i'ion  of  certain  NSPS  and 
NFSi  i.-\PS  categories  on  behalf  of  the 
SBc;.\PCD.  Delegation  of  authority  was 
grar'ed  by  a  letter  dated  August  6. 1987 
ar.d  !s  reproduced  in  its  entirety  as 

fuliuus; 

Mr  lames  D.  Boyd, 

/•'uLi;/ne  Officer.  California  Air  Resources 

Board  J 102  Q  Street.  P.O.  Bo.x  2815. 

Sacramento.  CA  95812 
Dear  Mr.  Boyd:  In  response  to  your  request 
of  July  24.  1987.  1  am  pleased  to  inform  you 
tiial  we  are  delegating  to  your  agency 
authority  to  implement  and  enforce  certain 
categories  of  New  Source  Performance 
Standards  (NSPS)  and  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(\ESH.\PS)  on  behalf  of  ihe  Santa  Barbara 
Coi.n'v  .Air  Pollution  Control  District 
(SBC;aPCD|.  We  have  reviewed  your  request 
for  deleaation  and  have  found  the 
SBC.M'CD's  programs  and  procedures  to  be 
acceptable.  This  delegation  includes 
authority  for  the  following  source  categories: 


Emission  Guidelines  and  Compli- 
ance Times. 

Electric  Utility  Steem  Generators 

Industrial,  Commercial,  Institutional  • 
Steam  Generating  Units. 

Petroleum  Storage  Vessels ' 

Secondary  Emissions  from  Basic 
Oxygen  Process  Steelmaking  Fa- 
cilities (C.  after  1  /20/83). 

Steel  Plants.  Electric  Arc  Furnaces 
and  Argon-Oxygen  Decarbunza- 
tion  Vessels  Constructed  After  8-  i 
17-83.  ! 

Kraft  Pulp  Mills ! 

Glass  Manufacturing  Plants j 

Gram  Elevators 

Surface  Coating  of  Metal  Furniture....' 

Stationary  Gas  Turbines : 

Lead-Acid  Battery  Manufacturing  ! 
Plants.  ! 

Metallic  Mineral  Processing  Plants 

Automobile  &  Light-Duty  Truck  Sur- 
face Coating  Operations.  l 

Phosphate  Rock  Plants i 

Ammonium  Sulfate  Graphic  Arts  In- 
dustry:. 

Publication  Rotogravure  Pnnting 

Pressure  Sensitive  Tape  and  Label 
Surface  Coating  Operations. 

Industrial  Surface  Coating:  Large 
Appliances. 

Metal  Coil  Surface  Coating 

Asphalt  Processing  and  Asphalt 
Roofing  Manufacture. 

Synthetic  Organic  Chemical  Manu- 
factunng  Industry:  Equipment 
Leaks  of  VOC. 

Beverage  Can  Surface  Coating  In- 
dustry. 

Flexible  Vinyl  and  Urethane  Coating 
and  Pnnting. 

Equipment  Leaks  of  VOC,  Petrole- 
um Refinenes  and  Synthetic  Or- 
ganic Chemical  Manufactunng  In- 
dustry. 

Synthetic  Fiber  F'roduction  Facilities. 

Petroleum  Dry  Cleaners 

Equipment  Leaks  of  VOC  from  On- 
shore Natural  Gas  Processing 
Plants. 

Onshore   Natural  Gas   Processing: 

SO:  Emissions. 
Nonmetallic      Mineral      Processing 

Plants. 
Wool   ntierglass  Insulation  Manu- 
factunng. 
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NSPS 


40  CFR 
Pan  60 
Subpart 


NESHAPS 


Emis- 


General  Provisions 

Vinyl  Chlonde 

Equipment    Leaks    (Fugitive 

sion  Sources)  of  Benzene. 

Asbestos 

Inorganic  Arsenjc   Emissions   from 

Glass  Manufact.,nng  Plants 


A 

F 
J 

M 
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Inorganic  Arsenic  Emissions  from 
Primary  Copper  Smellers. 

Inorganic  Arsenic  Emissions  from 
Arsenic  Tnoxide  and  Metallic  Ar- 
senic production  Facilities. 

Equipment  Leaks  (Fugitive  Emis- 
sion Sources) 

In  addition,  we  are  redeiegatmg  the  following 
NSPS  and  NESHAPS  categones  since  the 
SBAPCD's  revised  programs  and  proce- 
dures are  acceptable: 


40  CFR 
Part 
61 

Sub- 
part 


NSPS 

40  CFR 
Part 
60 
Siitv- 
part 

General  Provisions 

A 

Fossil-Fuel  Fired  Steam  Generators..'  D 

Incinerators 

Portland  Cement  Plants 

Nitnc  Acid  Plants 

Sulfunc  Acid  Plants 

Asphalt  Concrete  Plants 

Petroleum  Refineries 

Storage  Vessels  for  Petroleum  Liq- 
uids. 

Secondary  Lead  Sn-ieiters 

Secondary   Brass  &   Bronze   Ingot 

Production  Plants 
Pnmary     Emissions     from     Basic 

Oxygen    Process    Furnaces    (C. 

after  6/11/73) 

Sewage  Treatment  Plants 

Primary  Copper  Smelters 

Pnmary  2inc  Smelters 

Pnmary  Lead  Smelters 

Pnmary  Aluminum  Reduction  Plants. 
Phosphate   Fertilizer   Industry:   Wet 

Process  Phosphoric  Acid  Plants. 
Phosphate    Fertilizer    Indust'y:    Su- 

perphosphonc  Acid  Plants 
Phosphate  Fertilizer  Industry:  Diam- 

monium  Phosphate  Plants, 
Phosphate  Fertilizer  Industry:  Triple 

Superphosphate  Plants. 
Phosphate       Fertilizer       Industry: 

Granular  Tnple  Superptiosphate. 

Coal  Preparation  Plants 

Ferroalloy  Productzon  Facilities 
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Iron  and  Steel  Plants 

Furnaces). 
Ume  Manufactunng  PI 

(Electric  Arc 
ants 

AA 
HH 

NESHAPS 

5 

40  CFR 
Part 
61 

Sub- 
part 

Beryllium  ..„ 

0 

Beryllium  Rocket  Mota 
Mercury 

«  Firing 

D 

E 

EPA  is  not  delegating  Radionuchdes  under 
the  Clean  Air  Act  (NESH.A.PS,  Subparts  B,  K 
I,  and  K)  until  delegauon  procedures  and 
requirements  are  developed. 
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Acceptance  of  this  delegation  constitules 
your  agreement  to  follow  all  applicable 
provisions  of  40  CFR  Parts  60  and  «1. 
Including  use  of  EPA's  test  methods  and 
procedures  The  delegation  is  effective  upon 
the  date  of  this  letter  unless  the  USEPA 
receives  written  notice  from  you  or  the 
District  of  any  objections  within  10  days  of 
receipt  of  this  letter.  A  notice  of  this 
delegrfted  authority  will  be  published  m  the 
Federal  Register  in  the  near  future. 

Sincerely. 
Judith  E.  Ayres, 
Regional  A  dministrator. 

cc:  Santa  Barbara  County  Air  Pollution 

Control  District 
Terry  McGuire, 
Technical  Support  Division,  CARB. 

With  respect  to  the  areas  under  the 
jurisdiction  of  the  SBCAPCD,  all  reports, 
applications,  submittals,  and  other 
communications  pertaining  to  the  above 
listed  NSPS  and  NESHAPS  source 
categories  should  be  directed  to  the 
SBCAPCD  at  the  address  shown  in  the 
ADDRESS  section  of  this  notice. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
rpquirements  of  Section  3  of  Executive 
Order  12291. 

I  certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act. 

This  Notice  is  issued  under  the 
authority  of  sections  111  and  112  of  the 
Clean  Air  Act,  as  amended  (42  I'.S.C. 
1857,  et  seq.). 

Dated:  September  8.  1987. 
Charles  VV.  Murray,  Jr.. 

Acting  Regional  Administrator. 

|FR  Doc,  87-ZU88  Filed  9-16^7.  a45  amj 

BILLING  CODE  8560-50-M 


40  CFR  Parts  60  and  61 
A-9-FRL-3262-7J 

Delegation  of  New  Source 
Performance  Standards  (NSPS)  and 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAPS); 
State  of  Hawaii 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  delegation. 

summary:  The  EPA  hereby  places  the 
public  on  notice  of  its  delegation  of 
NSPS  and  NESHAPS  authority  to  the 
Hawaii  Department  of  Health"(HDOH). 
Th;s  action  is  necessary  to  bring  the 
NSPS  and  NESHAPS  program 
delegations  up  to  date  with  recent  EPA 
promulgations  and  amendments  of  these 
categories.  This  action  does  not  create 
any  new  regulatory  requirements 


affecting  the  public.  The  effect  of  the 
delegation  is  to  shift  the  pnmar\ 
program  responsibility  for  the  affected 
NSPS  and  NESHAPS  categories  from 
FJ'.A  to  State  and  local  governments. 
EFFECTIVE  DATE:  .August  31.  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
lulie  A.  Rose.  State  Implementation  Pian 
Section  (A-2-3),  Air  Program.s  Branch. 
Air  Management  Division.  EPA.  Region 
9.  215  Fremont  Street.  San  Francisco,  CA 
94105.  Tel:  (4151  974-^066.  FTS  454-8066. 
SUPPLEMENTARY  INFORMATION:  The 

HDOH  has  requested  authority  for 
delegation  of  certain  ,\SPS  and 
.NESHAPS  categories.  Delegation  of 
authority  was  granted  by  a  letter  dated 
August  31. 1987  and  is  reproduced  in  its 
entirety  as  follows: 

|ohn  C.  Lewin.  M.D.. 

Dirvdor  of  Health.  Hawaii  State  Department 

of  Health.  P.O.  Box  3378,  Honolulu. 

Hawaii  96801 

Dear  Dr.  Lewin:  In  response  to  your  request 
of  August  7.  1987.  1  am  pleased  to  inform  you 
that  we  are  delegating  to  your  agency 
authority  to  implement  and  enforce  two 
additional  categories  of  .\'ew  Source 
Perform.anre  Standards  fN'SPS)  and  National 
Emission  Standards  for  Hazartious  Air 
Pollutants  (NESH.^PS).  We  have  reviewed 
your  request  for  delegation  and  have  found 
your  present  programs  and  procedures  to  be 
acceptable.  This  delegation  includes 
authority  for  the  following  categories: 


NSPS 


40  CFR 
Part  60 
Subpart 


General  Provisions _ A 


NESHAPS 


40  CFR 

Pan 
61 

Sub- 
pan 


Ger>eral  Provisions |  A 


This  delegation  amends  the  NSPS/ 
NESHAPS  agreement  between  the  US.  EPA 

and  the  Hawaii  Department  of  Health  dated 
August  15.  1983  and  the  amendments  dated 
October  25.  1984.  December  18.  1984.  March 
18.  1985.  September  30.  1986.  and  January  27. 
198"  The  agrepment  ;s  amended  by  adding 
authoniy  for  NSPS  Subpart  A,  General 
Provisions  and  .\ESHAPS  Subpart  .\.  General 
Provisions.  A  copy  of  the  amended  agreement 
is  enclosed. 

Acceptance  of  this  delegation  constitutes 
your  agreement  to  follow  all  applicable 
provisions  of  40  CFR  Parts  60  and  61. 
including  use  of  EPA  approved  test  methods 
and  procedures.  The  delegation  is  effective 
upon  the  date  of  this  letter  unless  the  I'SEP.A 
receives  written  notice  from  you  of  any 
objections  within  10  days  of  receipt  of  this 
letter.  A  notice  of  this  delegated  authority 
will  be  published  in  the  Federal  Register  in 
the  near  future. 


Sincerely. 
Judith  E.  Ayres. 
Regional  Administrator. 
Enclosure 

NSPS/NESH.APS  Delegation  .Agreement 

U.S.  EPA  and  Hawaii  Department  of 
Health  Services 

Permits 

1.  After  the  effective  date  of  this 
Agreement,  Authority  to  Construct 
permits  issued  by  HDOH  shall  include 
appropriate  provisions  to  ensure 
compliance  with  applicable  NSPS.  The 
categories  of  new  or  modified  sources 
covered  by  this  agreement  are: 

a.  General  Provisions,  Subpart  A. 

b.  Fossil  Fuel  Steam  Generators. 
Subpart  D. 

c.  Electric  Utility  Steam  Generator. 
Subpart  Da. 

d.  Industrial-Commercial-Industrial 
Steam  Generating  Units,  Subpart  Db. 

e.  Incinerators,  Subpart  E. 

f.  Portland  Cement  Plants.  Subpart  F 

g.  Asphalt  Concrete  Plants.  Subpart  I. 
h  Petroleum  Refineries  Subpart  J. 

i.  Storage  Vessels  for  Petroleum 
Liquids  Constructed  after  May  18, 1978. 
Subpart  Ka. 

j.  Sewage  Treatment  Plants,  Subpart 
O. 

k.  Stationary  Gas  Turbines,  Subpart 
GG 

1.  Bulk  Gasoline  Terminals,  Subpart 
XX. 

m.  Beverage  Can  Surface  Coating 
Industry.  Subpart  WW. 

n.  Equipment  Leaks  of  VOC  in 
Petroleum  Refineries.  Subpart  GGG. 

0.  Petroleum  Dry  Cleaners.  Subpart 
III- 

p.  Steel  Plants;  Electric  Arc  Furnace 
and  Argon  Oxygen  Decarburization 
Vessels  constructed  after  October  21, 
1974  and  on  or  before  August.  17. 1983. 
Subpart  AA. 

q  Steel  Plants:  Furnaces  and  Vessels 
constructed  after  August  17,  1983. 
Subpart  AAa. 

r.  Nonmetallic  Mineral  Processing 
Plants.  Subpart  GOO, 

2.  After  the  effective  date  of  this 
Agreement.  Authority  to  Construct 
permits  issued  by  HDOH  shall  include 
appropriate  provisions  to  ensure 
compliance  v,-ith  applicable  NESHAPS. 

A.  The  categories  of  sources  covered 
by  this  Agreement  are: 

a.  General  Provisions,  Subpart  A. 

b.  Mercurj'.  Subpart  E. 

c.  Equipment  Leaks  (Fugitive  Emission 
Sources)  of  Benzene,  Subpart  J. 

d.  Equipment  Leaks  (Fugitive 
Emissions  Sources),  Subpart  V. 
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With  respect  to  the  areas  under  the 
jurisdiction  of  the  HDOH.  all  reports. 
applications,  submittals,  and  other 
communications  pertaining  to  the  above 
listed  NSPS  and  NESHAPS  source 
categories  should  be  directed  to  the 
HDOD  at  the  address  shown  in  the 
letter  of  delegation. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

I  certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act. 

This  Notice  is  issued  under  the 
authority  of  sections  111  and  112  of  the 
Clean  Air  Act.  as  amended  (42  U.S.C. 
1857,  etseq.]. 

D.ited:  Septembfr  8.  198:" 
Charles  W.  Murray,  Jr., 
A  ciinj>  Regional  A  dm  in  istrator. 
|FR  Doc.  87-21489  Filed  ^16-8^.  8:45  am] 

BILUNG  COOC  656&-SO-M 


40CFRPart61 
IA-9-FRL-3261-9) 

Delegation  of  National  Emission 
Standards  for  Hazardous  Air 
Pollutants  (NESHAPS);  State  of 
California 

AGENCY:  Environmental  Protection 

Agency  (FT'A). 

action:  Notice  of  delegation. 

summary:  The  EP.A  hereby  places  the 
pi.iblic  on  notice  of  its  delegation  of 
NESHAPS  authority  to  the  California 
Air  Resources  Board  (CARD)  on  behalf 
of  the  Great  Basin  Unified  Air  Pollution 
Control  District  (CBU.-XPCD).  This 
action  is  necessary  to  bring  the 
NESHAPS  program  delegations  up  to 
date  with  recent  EPA  promulgations  and 
amendments  of  these  categoru;s.  This 
action  does  not  create  any  new 
regulatory  requirements  affecting  the 
public.  The  effect  of  the  delegation  is  to 
shift  the  primary  program  responsibility 
for  the  affected  NESHAPS  categories 
from  EPA  to  State  and  local  government. 
EFFECTIVE  DATE:  August  6,  1987. 
ADDRESS:  Great  Basin  Unified  Air 
Pollution  Control  District,  157  Short 
Street.  Suite  6,  Bishop,  CA  93514. 
FOR  FURTHER  INFORMATION  CONTACT: 
lulie  A.  Rose,  State  Implementation  Plan 
Section  (A-2-3),  Air  Programs  Branch, 
Air  .Management  Division,  EPA.  Region 
9.  215  Fremont  Street,  San  Francisco,  CA 
94105.  Tel:  (415)  9''4-8066,  FTS  454-8066. 
SUPPLEMENTARY  INFORMATION:  The 

CARB  has  requested  authority  for 


delegation  of  certain  NESHAPS 
categories  on  behalf  of  the  GBUAPCD. 
Delegation  of  authority  was  granted  by 
a  letter  dated  August  6, 1987  and  is 
reproduced  in  its  entirety  as  follows: 

Mr.  James  D.  Boyd, 

Executive  Officer,  California  Air  Resources 

Board.  1102  Q  Street.  P.O.  Bo.x  28J5. 

Sacramento.  CA  95812 
Dear  Mr.  Boyd:  In  response  to  your  request 
of  July  28. 1987. 1  am  pleased  to  inform  you 
that  we  are  delegating  to  your  agency 
authority  to  implement  and  enforce  one 
category  of  National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAPS)  on 
behalf  of  the  Great  Basin  Unified  Air 
Pollution  Cofttrol  District  (GBUAPCD).  We 
have  reviewed  your  request  for  delegation 
and  have  found  the  GBUAPCDs  programs 
and  procedures  to  be  acceptable.  This 
delegation  includes  authority  for  the 
following  source  category: 


NESHAPS 


Asbestos . 


40CFR 
Pari  61 
Subpart 


M 


Acceptan(je  of  this  delegation  constitutes 
your  agreement  to  follow  all  applicable 
provisions  of  40  CFR  Part  61,  including  use  of 
EPA's  test  methods  and  procedures.  The 
delegation  is  effective  upon  the  date  of  this 
letter  unless  the  USEPA  receives  written 
notice  from  you  or  the  District  of  any 
objections  vtfithin  10  days  of  receipt  of  this 
letter.  A  notice  of  this  delegated  authority 
will  be  published  in  the  Federal  Register  in 
the  near  future. 
Sincerely, 
Judith  E.  Ayres, 
Rei^ional  Adpiinistrator. 

cc:  Great  Baein  Unified  Air  Pollution  Control 

District 
Terry  McGi^re, 
Technical  5^pport  Division,  CARB. 

With  reject  to  the  areas  under  the 
jurisdiction  of  the  GBUAPCD.  all 
reports,  af»plications,  submittals,  and 
other  communications  pertaining  to  the 
above  listed  NESHAPS  source 
categories  should  be  directed  to  the 
GBUAPCD  at  the  address  shown  in  the 
ADDRESS  section  of  this  notice. 

The  Office  of  Managem.ent  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

I  certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act. 

This  Notice  is  issued  under  the 
authority  of  sections  111  and  112  of  the 
Clean  Air  Act,  as  amended  (42  U.S.C. 
1857.  et  seq.]. 


Dated:  September  8.  1987. 
Charles  W.  Murray, 

Acting  Regional  .Administrator. 

[FR  Doc.  87-21482  Filed  9-16-87;  8:45  am) 

BILLING  CODE  6560-50-M 


GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Parts  507  and  552 

[Acquisition  Circular  AC-87-1;  Supplement 
No.1)  I 

General  Services  Administration 
Acquisition  Regulation;  Comparison  of 
Retirement  Costs  Under  0MB  Circular 
A-76 

AGENCY:  Office  of  Acquisition  Policy, 

GSA. 

ACTION:  Temporary  regulation. 

summary:  This  supplement  to  the 
General  Services  Administration 
Acquisition  Regulation,  Acquisition 
Circular  AC-87-1  extends  the  expiration 
date  to  March  7, 1988.  The  intended 
effect  is  to  extend  the  policies  and 
procedures  as  established  in  AC-87-1, 
which  tempora.rily  implemented  the 
Office  of  Management  and  Budget 
(OMB)  Transmittal  Memorandum  No.  4 
which  revised  OMB  Circular  A-76 
procedures  for  calculation  and 
comparison  of  retirement  costs  in  GSA 
pending  a  revision  to  the  F'ederal 
Acquisition  Regulation. 
EFFECTIVE  DATE:  September  9,  1987. 
Expiratiun  Date  March  8,  1988,  unless 
canceled  earlier  or  extended. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms,  Mdrjorie  Ashby,  Office  of  GS.\ 
Acquisition  Policy  and  Regulations  (VP), 
(2021  523-3822. 
SUPPLEMENTARY  INFORMATION:  The 

Director,  Office  of  Management  and 
Budget  (O.MBJ,  by  memorandum  dated 
December  14,  1984,  exempted  certain 
agency  procurement  regulations  from 
Executive  Order  12291.  The  exemption 
applies  to  this  rule.  When  AC-87-1  was 
originally  issued,  the  GSA  certified  that 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq)  that  the  document 
would  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities.  This  rule  will  not  have  a 
significant  impact  because  of  the  limited 
number  of  solicitations  subject  to  the 
requirement  (approximately  21  in  the 
next  year). 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  OMB  under  the 
Paperwork  Reduction  Act  and  assigned 
OMB  Control  No.  0348-0036. 
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List  of  Subjects  in  48  CFR  Parts  507  and 
552 

Go\e.'-nment  procurement. 

1.  The  authority  citation  for  48  CFR 
Parts  507  and  552  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486jc). 

2.  48  CFR  Parts  507  and  552  are 
amended  by  the  following  supplement  to 
Acquisition  Circular  AC-n87-l: 

General  Services  Administration 
Acquisition  Regulation  Acquisition 
Circular  AC-87-1,  Supplement  No  1 

September  9.  1987. 

To:  All  GSA  contracting  activities 
Subject:  Comparison  of  retirement  costs 
under  OMB  Circular  A-76 

1.  Purpose.  This  supplement  extends 
the  expiration  date  of  General  Services 
Administration  Acquisition  Regulation 
Acquisition  Circular  AC-87-]. 

2.  Effi^ctive:  September  9.  1987. 

3.  Expiration  date:  The  General 
Services  Administration  Acquisition 
Regulation  Acqui.sition  Circular  AC-87- 
1  and  this  supplement  will  expire  on 
March  8, 1988.  unless  cancelled  earlier. 
Pallida  A.  Szervo, 

Asiiociate  Administrator  for  Acquisition 
Policy. 

|FR  Doc.  87-21433  Filed  9-16-87;  8:45  am] 

BILUNG  CODE  6e2&-€1-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  651 

IDocKet  No.  70620-71841 

Norttieast  Multi&pectes  Fistiery 

AGENCY:  National  Marine  Fisheries 
Se.-iice  (XMFS).  NOAA,  Commerce. 
ACTtON:  Final  rule. 


SUMMARY:  .\'0A.\  issues  this  final  rule 
to  amend  and  extend  the  interim  rule 
implementing  the  Fishery  Management 
Plan  for  the  Northeast  Multispecies 
Fishe.'-y  (FMP).  Amendment  1  to  the 
FMP,  which  this  rule  implements, 
addresses  deficiencies  in  the  interim 
rule.  The  intended  effect  of  the  rule  is  to 
maintain  the  abundance  and  viability  of 
the  groundfish  stocks  to  support  bath 
commercial  and  recreational  fisheries. 
EFFECTIVE  date:  October  1, 1987.  except 
fur  the  recordkeeping  requirem.ent  in 
§  651.22(f).  which  has  been  submitted  to 
the  Office  of  Management  and  Budget 
for  approval.  When  approval  is 
received,  a  notice  will  be  published  in 


the  Federal  Register  making  this  section 

effective. 

AODAESS:  Copies  of  the  environmental 
assessment,  supplementary  regulatory 
impact  review  and  regulator^'  flexibility 
analysis  prepared  for  Amendment  1  are 
available  from  Douglas  Marshall. 
Executive  Director.  .\ew  England 
Fishery  Management  Council.  Suntaug 
Office  Park,  5  Broadway,  Saugus.  MA 
01908. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  D.  Coiosi.  Jr.  [Multispecies  Plan 
Coordmator).  617-281-3600,  ext.  252. 
SUPPLEMENTARY  INFORMATION:  The  New 
England  Fishery  .Management  Council 
(Council)  prepared  -Amendment  1  to 
amend  and  extend  the  FMP.  which  was 
approved  by  the  Secretary  of  Comm.erce 
only  until  September  30, 1987. 
Amendment  1  addresses  deficiencies  in 
tit  FMP  that  were  identified  by  the 
Secretary  in  his  decision  to  approve  the 
FMP  conditionally  for  one  year  (51  FR 
29642,  August  20.  1986),  The  proposed 
rule  for  Amendment  1  was  published 
June  23, 1937.  at  52  FR  23570  and  invited 
public  comment. 

Amendment  1  contains  ten  specific 
changes  and  additions  to  the 
management  system.  These  are  as 
follows: 

1.  The  December-January  exempted 
fishery  for  whiting  is  limited  to  the 
exempted  fishery  area  west  of  69°00'  W, 
longitude. 

2.  For  the  June-November  exempted 
fishery,  the  species  against  which  the 
fen  percent  bycatch  of  regulated  species 
may  be  calculated  are  limited  to  dogfish, 
herring,  mackerel,  ocean  pout,  red  hake, 
silver  hake,  and  squid. 

3.  The  southern  boundary  of  the 
regulated  mesh  area  on  Georges  Bank 
east  of  69^40'  W.  longitude  is  extended 
slightly  southward. 

4.  Dredge  gear  designed  to  take 
scallops  may  not  be  used  in  the 
Southern  New  England  Closed  .Area 
during  closare  periods. 

5.  The  minimum  mesh  size  for  mobile 
gear  nets  must  extend  for  at  least  75 
meshes  forward  of  the  terminus  of  the 
net. 

6.  No  vessel  fishing  in  or  transiting  the 
regulated  mesh  area  may  have  a  net 
available  for  immediate  use  with  a  mesh 
smaller  than  the  minimum  size  specified 

in  the  regulations. 

7.  The  dimensions  of  Closed  Area  I 
are  changed,  and  the  area  will  be  moved 
to  the  south  and  east  by  regulatory 
amendment  at  a  later  date. 

8.  fiook-and-line  gear  is  permitted  for 
use  in  the  Southern  New  England  Closed 
Area,  but  yellowtail  flounder  may  not  be 
possessed. 


9.  The  December-May  exempted 
fishery  program  fEFP)  for  herring  and 
mackerel  is  eliminated,  but  mid-water 
trawling  is  permitted  subject  to  a  permit 
issued  by  the  Regional  Director. 

10.  Upon  recommendation  of  the 
Council,  and  in  consultation  with  the 
AUantic  States  Marine  Fisheries 
Commission,  the  Regional  Director  may 
permit  the  use  of  certain  selective  gear 
in  the  northern  shrimp  fishery  in  the 
exclusive  economic  zone  (EEZ)  as  an 
alternative  to  participation  in  the  EFP, 
or  require,  by  regulator^'  amendment  to 
the  FMP,  the  use  of  certain  selective 
gear  in  the  EEZ  shrimp  fishery. 

Comments  and  Responses 

Comments  received  strongly 
supported  approval  of  the  Amendment. 

Written  comments  were  submitted  by 
the  Point  Judith  Fishermen's 
Cooperative  Association,  Massachusetts 
Inshore  Draggermen's  Association, 
Maine  Fishermen's  Cooperative,  U.S. 
Environmental  Protection  Agency,  New 
England  Fishery  Management  Council. 
Department  of  the  Interior,  Conservation 
Law  Foundation,  Arnold  Fisheries  Co.. 
Levin  Marine  Supply,  Inc,  F/V 
Elizabeth.  F/V  Kathleen  A,  Mirarchi, 
Otonka,  Inc.,  Roger  F.  Woodman.  Jr..  & 
Co..  F/V  Deb  &  Tres  III,  Congressman 
Gerry  Studds,  Congressman  Don  Young, 
Congresswoman  Claudine  Schneider, 
Senator  Wiilia.m  S.  Cohen,  Senator 
George  J.  Mitchell.  Senator  Edward  .M. 
Kennedy,  Senator  John  F.  Kerry,  Senator 
John  Chafee.  Senator  Claiborne  Pell,  and 
two  individuals. 

Comment  Twenty  commenters  stated 
that  they  supported  unconditional 
approval  of  Amendment  1  as  prepared 
by  the  Council,  because  it  addressed  the 
problems  of  conservation  and  would  be 
supported  by  the  industry. 

Response:  Amendment  1  is  approved 
as  requested. 

Comment:  Three  commenters  stated 
that  the  measures  contained  in 
Amendment  1  were  insufficient  to  meet 
the  objectives  of  the  FMP  or  to  prevent 
overfishing. 

Response:  The  measures  in 
Amendment  1  are  designed  to  work 
towards  the  attainment  of  FMP 
objectives.  If  implementation  of  the 
measures  in  Amendment  1  demonstrates 
them  to  be  inadequate,  the  Technical 
Monitoring  Group  is  designed  to 
recognize  this  early  and  recommend 
action  to  the  Council  that  will  address 
the  problem. 

Comment:  Three  commenters  stated 
that  implementing  a  Secretarial 
.Amendment  instead  of  the  Council's 
Amendment  would  erode  industry 
confidence  and  support  of  management. 
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fi'r'spo/tsr:  A  Secretarial  Amendment 
will  nut  be  implemented  at  this  time, 
because  Amendment  1  has  been 
approved. 

Ct'fvnit'iit:  Three  commenters  stated 
that  the  questions  contained  in  the 
preamble  to  the  proposed  rule  were 
inappropriate,  prejudicial  and  out  of 
conte\t. 

Response:  Many  commenters 
rf  sponded  to  the  questions  contained  in 
the  preamble  and  most  responses 
indicated  strong  support  for  the 
measures  contained  In  Amendment  1 
Thi.s  support  had  a  substantial  bearing 
on  the  decision  to  approve  the 
Amendment. 

Conunent:  Fi\e  commenters  stated 
that  the  5.5-inch  minimum  mesh  size  for 
73  meshes  was  preferable  to  the  entire 
net  for  the  near  term.  It  would  give 
dealers  and  fishermen  time  to  use  up 
current  twine. 

Response:  This  measure  is  part  of  the 
approved  amendment. 

Comment:  The  Council  made  several 
comments  of  a  minor  technical  or 
editorial  nature. 

Response:  These  comments  are 
addressed  in  the  body  of  the  regulations. 

Changes  From  the  Proposed  Rule 

Sections  651.3(c)  and  651.4(a)(2)  are 
changed  to  omit  the  inappropriate 
reference  to  local  law.  The  Council 
intended  only  the  stricter  of  State  or 
Federal  regulations  to  prevail.  Also,  in 
§  651.4(a)(2),  the  reference  to 
conservation  measures  is  changed  to 
management  measures  to  avoid 
confusion 

A  few  changes  of  a  technical  or 
editorial  nature  have  been  made  in  this 
rule  as  follows: 

In  §  651.20(a)(l)(ii).  degree  signs  are 
added  to  points  of  latitude  and 
longitude. 

In  §  651.20(f)(4),  the  phrase  -small 
mesh"  IS  deleted  from  the  sentence. 

References  to  "FCZ"  are  changed  to 
"EF.Z"  throughout  the  regulations. 

Ctassirication 

The  Regional  Director  has  determined 
that  Amendment  1  as  approved  is 
necessary  for  the  conservation  and 
management  of  northeast  multispecies 
finfish  and  that  it  is  consistent  with  the 
Magnuson  Act  and  other  applicable  law 

The  Administrator  of  NOAA 
determined  that  this  rule  is  not  a  "niaior 
rule"  requiring  a  regulatory  impact 
analysis  under  Executive  Order  12291. 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 


The  Council  prepared  an 
environmental  assessment  and  the 
Assistant  Administrator  for  Fisheries 
found  there  will  be  no  significant  impact 
on  the  environment  as  a  result  of  this 
rule.  Thus,  it  does  not  alter  the  final 
environmental  impact  statement  of  the 
FMP. 

The  Assistant  Administrator  for 
Fisheries  finds  for  good  cause — 
avoidance  of  a  regulatory  hiatus  which 
would  be  damaging  to  the  fishery 
resource — that  it  would  be 
impracticable  and  contrary  to  the  public 
interest  to  delay  for  30  days  the  effective 
date  of  the  final  rule  under  section 
553(d)  of  the  Administrative  Procedure 
Act. 

This  rule  contains  information 
collection  requirements  subject  to  the 
Paperwork  Reduction  Act.  The  permit 
requirements  under  §  651.4  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  0MB  Control  Number 
0648-0097.  The  exempted  fisheries 
program  information  requirement  in 
§  651,4(n),  and  the  reporting 
requirements  in  §  651.22(f),  have  been 
approved  under  0MB  Control  Number 
0648-0016.  The  recordkeeping 
requirement  in  §  651.22(f)  has  been 
submitted  to  OMB  for  approval.  When 
approval  is  received,  it  will  be 
implemented  by  notice  in  the  Federal 
Register. 

The  Council  has  determined  that  this 
rule  will  be  implemented  in  a  manner 
that  is  consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
zone  management  programs  of  Maine, 
New  Hampshire,  Massachusetts,  Rhode 
Island,  Connecticut,  New  York,  New 
Jersey,  Maryland,  Delaware,  and  North 
Carolina. 

List  of  Subjects  in  50  CFR  Part  651 

Fisheries.  Fishing.  Reporting  and 
recordkeeping  requirements. 

Dated:  September  11, 1987. 
Bill  Powell, 

E\ecutii-e  Director.  National  Marine 
Fisheries  Sen-ice. 

For  the  reasons  set  forth  in  the 
preamble.  50  CFR  Part  651  is  revised  to 
read  as  follows: 

PART  651— NORTHEAST 
MULTISPECIES  FISHERY 

Subpart  A— General  Provisions 

Sec 

651.1  Purpose  and  scope. 

651.2  Definitions. 

651.3  Relationship  to  other  laws. 

651.4  Vessel  permits. 

651.5  Recordkeeping  and  reporting 
requirements.  (Reserved] 

631.6  Vessel  identification. 


See; 

651.7  Prohibitions. 

651.8  Facilitation  of  enforcement. 

651.9  Penalties 

Subpart  B— Management  Measures 

651.20  Regulated  mesh  area  and  gear 
limitations. 

651.21  Closed  areas 

651.22  Exempted  fishery  program. 

651.23  Minimum  fish  size, 

651.24  Experimental  fishing. 

651.25  Gear  marking  requirements. 
Authority:  16  U.SC  1801  et spq. 

Subpart  A— General  Provisions 

§651.1     Purpose  and  scope. 

This  part  implements  the  Fishery 
Management  Plan  for  the  Northeast 
Multispecies  Fisherj-.  as  amended  by  the 
New  England  Fishery  Management 
Council  in  consultation  with  the  Mid- 
Atlantic  Fishery  Management  Council. 
These  regulations  govern  the 
conservation  and  management  of 
multispecies  finfish. 

§651.2    Definitions. 

In  addition  to  the  definitions  in  the 
Magnuson  Act,  and  unless  the  context 
requires  otherwise,  the  terms  used  in 
this  part  have  the  following  meanings: 

Areas  of  custody  means  any  vessels, 
buildings,  vehicles,  piers  or  dock 
facilities  where  finfish  may  be  found. 

Assistant  .Administrator  means  the 
Assistant  Administrator  for  Fisheries, 
National  Oceanic  and  Atmospheric 
Administration  (NOAA),  Department  of 
Commerce,  Washington.  DC  20235,  or  a 
designee. 

Authorized  officer  means 

(a)  Any  commissioned,  warrant,  or 
petty  officer  of  the  U.S.  Coast  Guard: 

(b)  Any  special  agent  of  the  National 
Marine  Fisheries  Service: 

(c)  Any  officer  designated  by  the  head 
of  any  Federal  or  State  agency  which 
has  entered  into  an  agreement  with  the 
Secretary  and  the  Commandant  of  the 
U.S.  Coast  Guard  to  enforce  the 
provisions  of  the  Magnuson  Act:  or 

(d)  Any  U.S.  Coast  Guard  personnel 
accompanying  and  acting  under  the 
direction  of  any  person  described  in 
paragraph  (a)  of  this  definition. 

Bottom-tending  gill  net  means  any  gill 
net.  anchored  or  otherwise,  that  is 
fished  on  or  near  the  bottom  in  the 
lower  third  of  the  water  column. 

Butterfish  means  Peprilus  triacanthus. 

Catch,  take,  or  harvest  includes,  but  is 
not  limited  to,  any  activity  which  results 
in  killing  any  fish  or  bringing  any  live 
fish  aboard  a  vessel. 

Charter  and  party  boats  means 
vessels  carrying  recreational  fishing 
parties  for  a  per  capita  fee  or  for  a 
charter  fee. 


UM  I 
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E\pn:pled  fisheries  means  those 
species  found  in  the  exempted  fisheries 
p-ogram  (§651.23). 

E.\  elusive  economic  zone  (EEZ) 
means  the  zone  established  by 
Presidential  Proclamation  5030.  dated 
March  10,  1933,  and  is  that  area  adjacent 
to  the  United  States  which,  except 
where  modified  to  accommodate 
international  boundaries,  encompasses 
all  waters  from  the  seaward  boundary 
of  each  of  the  coastal  States  to  a  line  on 
which  each  point  is  200  nautical  miles 
from  the  baseline  from  which  the 
territorial  sea  is  measured. 

Fishing  means  any  activity,  other  than 
scientific  research  conducted  by  a 
scientific  research  vessel,  which 
involves: 

(a)  The  catching,  taking  or  harvesting 
offish; 

(b)  The  attempted  catching,  taking  or 
harvesting  offish: 

(c)  Any  other  activity  which  can 
reasonably  be  expected  to  result  in  the 
catching,  taking  or  harvesting  of  fish;  or 

(d)  Any  operations  at  sea  in  support 
of.  or  in  preparation  for.  any  activity 
described  in  par.^graph  (a),  (b),  or  (c)  of 
this  definition. 

Fishing  vessel  means  any  vessel,  boat, 
ship,  or  other  craft  which  is  used  for. 
equipped  to  be  used  for.  or  of  a  type 
which  is  normally  used  for 

(a)  Fishing;  or 

(b)  Aiding  or  assisting  one  or  more 
vessels  at  sea  in  the  performance  of  any 
activity  relating  to  fishing;  including,  but 
not  limited  to,  preparation,  supply, 
storage,  refrigeration,  transportation,  or 
processing. 

Herring  means  Atlantic  herring. 
Clupea  harengus  harengjs.  or  blueback 
herring,  Alosa  aestivalis. 

Land  means  to  begin  offloading  fish, 
to  offload  fish,  or  to  transfer  fish  to 
another  vessel. 

Longlme  gear  means  fishing  gear 
which  is  set  horizontally,  either 
anchored,  floating,  or  attached  to  a 
vessel,  which  consists  of  a  main  or 
ground  line  with  three  or  more  gangions 
and  hooks. 

Mackerel  means  Alantic  mackerel. 
F'Con.her  scombrus. 

Magnuson  Act  means  the  Magnuson 
Fishery  Conservation  and  Management 
Act.  as  amended  (16  U.S.C.  1801  et  seq.). 

Mid-Atlantic  area  means  that  area 
west  and  south  of  a  line  commencing  at 
4ri8'16.2"  N.  latitude.  71°54'28.5'  W, 
longitude  and  proceeding  142''37'27.25' 
True  to  the  point  of  intersection  with  the 
outer  boundary  of  the  EliZ. 

Midwater  trawl  gear  means  pelagic 
trawl  gear,  no  portion  of  which  is 
operated  in  contact  with  the  bottom  at 
any  time. 


Mullisprcies  finfisk  includes,  but  is 
not  limited  to,  the  following  finfish  in  the 
Northeast  portion  of  the  Atlantic  Ocean 
EEZ. 

Cadus  nwrhua Atlantic  cod. 

Clyptocephalus  cynoglossus....wHch  flounder. 
Hippnghssoides         piatessoides...Aimerican 

plaice. 

Liinanda  ferruginca yellowtail  flounder. 

Mclanogrammus  aeglefinus „ haddock. 

Pollachius  virens pollock. 

Pseudopleuronectes  americcniJs...winteT 

flounder. 
Scophthalmus  o^uosus-windowpanc   floun- 
der. 

Sebastes  marinus „ _ redfish, 

L'rophycis  tenuis „ white  hake. 

New  England  area  means  that  area 
east  and  north  of  a  line  commencing  at 
41''18'16.2"  N.  latitude.  71*5428.5'  W, 
longitude  and  proceeding  142"37'27.25" 
1  rue  to  the  point  of  intersection  with  the 
outer  boundary  of  the  EEZ. 

Official  number  means  the 
documentation  number  issued  by  the 
I'.S.  Coast  Guard  or  the  registration 
number  issued  by  a  State  or  the  U.S. 
Coast  Guard  for  undocumented  vessels. 

Operator,  with  respect  to  any  vessel, 
means  the  master  or  other  individual 
aboard  and  in  charge  of  that  vessel. 

Owm  r,  with  respect  to  any  vessel, 
means 

(a)  Any  person  who  owns  that  vessel 
in  whole  or  in  part; 

(b)  Any  charterer  of  the  vessel, 
whether  bareboat,  time,  or  voyage; 

(c)  Any  person  who  acts  in  the 
rapacity  of  a  charterer,  including  but  not 
limited  to,  parties  to  a  management 
agreement,  operating  agreement,  or 
lither  similar  arrangement  that  bestows 
control  over  the  destination,  function,  or 
operation  of  the  vessel;  or 

(d)  Any  agent  designated  as  such  by 
any  person  described  in  paragraph  (a), 
(b),  or  (c)  of  this  definition. 

Person  means  any  individu.il  (whether 
or  not  a  citizen  of  the  United  States), 
corporation,  partnership,  association,  or 
other  entity  (whether  or  not  organized  or 
existing  under  the  laws  of  any  State], 
and  any  Federal,  State,  local,  or  foreign 
government  or  any  entity  of  any  such 
government. 

Recreational  fishing  means  fishing  for 
finfish  which  does  not  result  in  their 
barter,  trade,  or  sale. 

Recreational  fishing  vessel  means  any 
vessel  from  which  no  fishing  other  than 
recreational  fishing  is  conducted.  Party 
and  charter  boats  are  not  considered 
recreational  fishing  vessels. 

Regional  Director  means  the  Regional 
Director,  Northeast  Region,  .\.MFS,  14 
Elm  Street.  Federal  Building,  Gloucester. 
MA  01930.  617-281-3600,  or  a  designee. 

Regulated  species  means  a  subset  of 
multispecies  finfish  which  includes 


Atlantic  cod,  witch  flounder,  American 
plaice,  yellowtail  flounder,  haddock, 
pollock,  winter  flounder,  and  redfish. 

Rdtain  aboard  means  to  fail  to  return 
fish  to  the  sea  after  a  reasonable 
opportunity  to  sort  the  catch. 

Secretary  means  the  Secretary  of 
Commerce,  or  e  designee. 

Sifuids  means  Loligo  pealei  or  Illex 
illecebrosus. 

U.S.-harvested  fish  means  fish  caught, 
taken,  or  harvested  by  vessels  of  the 
United  States  within  any  fishery 
regulated  by  a  fishery  management  plan 
or  preliminary  fishery  management  plan 
implemented  under  the  Magnuson  Act. 

Vessel  of  the  United  States  means; 

(a)  Any  vessel  documented  under 
chapter  121  of  title  46,  United  States 
Code; 

(b)  Any  vessel  numbered  under 
chapter  123  of  title  46,  United  States 
Code,  and  measuring  less  than  5  net 
tons; 

(c)  Any  vessel  numbered  under 
chapter  123  of  title  46,  United  States 
Code,  and  used  exclusively  for  pleasure; 
and 

(d)  Any  vessel  not  equipped  with 
propulsion  machinery  of  any  kind  and 
used  exclusively  for  pleasure. 

Whiting  means  .Merluccius  bilinearis. 

§651.3     Relattonship  to  other  laws. 

(a)  Fishing  for  squids,  mackerel,  and 
butterfish,  which  is  affected  by  these 
rules,  also  is  governed  by  other  domestic 
rules  under  50  CFR  Part  655. 

(b)  Fishing  vessel  operators  will 
exercise  due  care  in  the  conduct  of 
fishing  activities  near  submarine  cables. 
Damage  to  submarine  cables  resulting 
from  intentional  acts  or  from  the  failure 
to  exercise  due  care  in  the  conduct  of 
fishing  operations  subjects  the  fishing 
vessel  operator  to  the  criminal  penalties 
prescribed  by  the  Submarine  Cdbie  Act 
(47  U.S.C.  21)  which  implements  the 
International  Convention  for  the 
Protection  of  Submarine  Cables,  Fishing 
vessel  operators  also  should  be  aware 
that  the  Submarine  Cable  Act  prohibits 
fishmg  operations  at  a  distance  of  less 
than  one  nautical  mile  from  a  vessel 
engaged  in  laying  or  repairing  a 
submarine  cable;  or  at  a  distance  of  less 
than  one  quarter  nautical  mile  from  a 
buoy  or  buoys  m'ended  to  mark  the 
position  of  a  cable  when  Deing  laid  or 
when  out  of  order  or  broken. 

(c)  .Nothing  in  these  regulations  will 
supercede  more  restrictive  State  or  local 
management  measures  for  multispecies 
finfish. 

§651.4    Vessel  permit*. 

(a)  General.  (1)  Any  vessel  of  the 
United  States  fishing  for  multi-species 
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finfish.  except  commercial  vessels 
fishing  exclusively  within  State  waters 
and  recreational  fishing  vessels,  must 
have  a  permit  required  by  this  purt 
aboard  the  vessel. 

(2)  Vessel  owners  or  operators  who 
apply  for  a  fishing  vessel  permit  under 
this  section  must  agree  as  a  condition  of 
the  permit  that  the  vessel's  fishing, 
catch,  and  pertinent  gear  (without 
regard  to  whether  such  fishing  occurs  in 
the  EEZ  or  landward  of  the  EEZ  and 
without  regard  to  where  such  fish  or 
pear  are  possessed,  taken,  or  landed) 
will  be  subject  to  all  the  requirements  of 
this  part.  All  such  fishing,  catch,  and 
gear  will  remain  subject  to  any 
applicable  State  requirements.  If  a 
requirement  of  this  part  and  a 
management  measure  required  by  State 
law  differ,  any  vessel  owner  or  operator 
permitted  to  fish  in  the  EEZ  must  comply 
vMih  the  more  restrictive  requirement. 

(h)  Application.  (Ij  An  application  for 
a  fishing  vessel  to  participate  in  the 
muhispecies  finfish  fishery  must  be 
submitted  and  signed  by  the  vessel 
owner  on  an  appropriate  form  which 
may  be  obtained  from  the  Regional 
Director.  The  application  should  be 
submitted  to  the  Regional  Director  at 
least  2  months  prior  to  the  date  on 
which  the  applicant  desires  to  have  the 
permit  made  effective  to  ensure  that  he 
u  ill  receive  the  permit  on  time. 

[2]  Applicants  must  provide  all  of  the 
following  information: 

(i)  The  name,  mailing  address,  and 
telephone  number  of  the  applicant  and 
the  vessel's  master; 

[ii)  If  the  vessel  owner  is  a 
corporation,  the  officers'  and 
shareholders'  names  and  mailing 
addresses; 
(iii)  The  nam.e  of  the  vessel; 
(iv)  The  vessel's  official  number; 
(v)  The  home  port  and  gross  tonnage 
of  the  vessel; 

(vi)  The  engine  horsepower  of  the 
vessel; 

(vi;)  Ihe  approximate  fish-hold 
capacity  of  the  vessel  in  pounds; 

(viii)  The  type  of  fishing  gear  used  by 
the  vessel;  and 

(ix)  The  size  of  the  c.-ew,  which  may 
be  stated  in  terms  of  a  range. 

(t  1 1ssuance,  (1)  Upon  receipt  of  a 
conipleied  application,  the  Regional 
Di.-ector  will  issue  a  permit  within  45 
days. 

(i;j  L'pun  receipt  of  an  incomplete  or 
improperly  executed  application,  the 
Regional  Director  will  notify  the 
applicant  of  the  deficiency  in  the 
application.  If  the  applicant  fails  to 
correct  the  deficiency  within  21  days 
following  the  date  of  notification,  the 
application  will  be  discarded. 


(d)  Surrender.  (1)  A  permit  issued  for 
d  vessel  may  be  surrendered  by  the 
owner  thereof  by  certified  mail 
addressed  to  the  Regional  Director. 

(2)  The  Regional  Director  will  reissue 
a  permit  which  has  been  surrendered 
within  45  days  from  the  date  the 
reissuance  was  requested. 

(e)  Expiration.  A  permit  expires  on 
December  31  of  each  year. 

(f)  Duration.  A  permit  is  valid  until  it 
is  voluntarily  returned  or  expires  or  is 
revoked,  suspended,  or  modified  under 
15  CFR  Part  904. 

(g)  Alteration.  Any  permit  which  has 
been  altered,  erased,  or  multilated  is 
invalid. 

(h)  Replacement.  Replacement 
permits  may  be  issued.  An  application 
for  a  replacement  permit  will  not  be 
considered  a  new  application. 

(i)  Transfer.  Permits  issued  under  this 
part  are  not  transferable  or  assignable. 
A  permit  is  valid  only  for  the  vessel  for 
which  it  is  issued. 

(j)  Display.  Any  permit  issued  under 
this  part  must  be  carried  aboard  the 
fishing  vessel  at  all  times.  The  permit 
must  be  displayed  for  inspection  at  the 
request  of  an  authorized  officer. 

(k)  Suspension  and  revocation. 
Subpart  D  of  15  CFR  Part  904  governs 
the  imposition  of  sanctions  against  a 
permit  issued  under  this  part. 

(1)  Fees.  No  fee  is  required  for  any 
permit  under  this  part. 

(m)  Change  is  application 
information.  Any  change  In  the 
information  specified  in  paragraph  (b]  of 
this  section  must  be  reported  to  the 
Regional  Director  within  15  days  of  the 
change.  Failure  to  report  a  change  in 
information  within  15  days  of  the  change 
invalidates  the  permit. 

(n)  Exempted  fisheries  program.  Any 
permit  holder  may  initially  request  entry 
into  the  exempted  fisheries  program 
under  §  651.22  by  telephoning  617-281- 
4454.  The  permit  holder  must  give  his/ 
her  name,  vessel  name,  vessel  permit 
number,  the  specific  exemption 
requested,  the  starting  date  and 
estimated  duration  of  participation  in 
the  program,  and  the  area  of  operation. 
The  permit  holder  must  have  the  letter 
of  certification,  which  will  be  issued 
within  one  week,  aboard  at  all  tim.es 
while  engaged  in  an  exempted  fishery. 

§651.5    Recordkeeping  and  reporting 
requirements.  [Reserved] 

§  651.6     Vessel  identification. 

(a)  Vessel  name.  Each  fishing  vessel 
subject  to  this  part  over  25  feet  in  length 
must  display  its  name  on  the  port  and 
starboard  sides  of  its  bow  and,  as 
possible,  on  its  stern. 
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(b)  Official  number  Each  fishing 
vessel  subject  to  this  part  over  25  feet  in 
length  must  display  its  official  number 
on  the  port  and  starboard  sides  of  the 
deckhouse  or  hull  and  on  an  appropriate 
weather  deck  so  aa  to  be  visible  from 
above. 

(c)  Numerals.  Except  as  provided  in 
paragraph  (e]  of  this  section,  the  official 
number  must  be  permanently  affixed  to 
each  vessel  subject  to  this  part  in 
contrasting  block  Arabic  numerals  at 
least  18  inches  in  height  for  vessels  over 
65  feet  in  length,  and  at  least  10  inches 
in  height  for  vessels  over  25  feet  in 
length.  The  length  of  a  vessel,  for 
purposes  of  this  section,  will  be  that 
length  set  forth  in  US.  Coast  Guard  or 
State  records. 

(d)  Duties  of  owner  and  operator.  The 
owner  and  operator  of  each  vessel 
subject  to  this  part  will 

(1)  Keep  the  vessel's  name  and  official 
number  clearly  legible  and  in  good 
repair,  and 

(2)  Ensure  that  no  part  of  the  vessel, 
its  rigging,  its  fishing  gear,  or  any  other 
object  obstructs  the  view  of  the  official 
number  from  an  enforcement  vessel  or 
aircraft. 

(e)  Nonpermanent  marliings.  Vessels 
carrying  recreational  fishing  parties  on  a 
per  capita  basis  or  by  charter  must  use 
markings  that  meet  the  above 
requirements,  except  for  the  requirement 
that  they  be  affixed  permanently  to  the 
vessel.  The  nonpermanent  markings 
must  be  displayed  in  conformity  with 
the  above  requirements  when  the  vessel 
is  fishing  for  multispecies  finfish. 

§651.7     Protiibltions. 

(a)  It  is  unlawful  for  any  person 
owning  or  operating  a  vessel  issued  a 
permit  under  §  651.4  to  do  any  of  the 
following: 

(1)  Land  or  possess  any  regulated 
species  which  fails  to  meet  the  minimum 
fish  sizes  specified  in  §  651.23;  and 

(2)  Fail  to  affix  and  maintain 
permanent  markings  as  required  by 
§651.6. 

(h)  It  is  unlawful  for  any  person  to  do 
any  of  the  following: 

(1)  Use  any  vessel  of  the  United  States 
(except  recreational  fishing  vessels)  for 
taking,  catching,  harvesting  or  landing 
any  regulated  species  taken  from  the 
EEZ  unless  the  vessel  has  a  valid  permit 
issued  under  this  part  and  the  permit  is 
aboard  the  vessel; 

(2)  Fish  within  the  areas  described  in 
§  651.20(a)  with  nets  smaller  than  the 
minimum  size  specified  in  §  651.20(b) 
unless  the  vessel  is  certified  in  an 
exempted  fisheries  program  established 
under  §  651.22; 


Federal  Register  /  Vol.  52.  No.  180  /  Thursda>.  September  1".  1987  /  Rules  ard  Rpgulations 


3309" 


f3)  Fish  within  the  htp.ss  described  in 
§  651.20(a)  outside  of  the  e.\empted 
fisheries  area  specified  in  §  651.22(a) 
while  the  vessel  is  certified  to 
p<irticipate  in  the  exempted  fisheries 
program  under  §  651.22: 

(4)  Fish  in  either  area  specified  in 

§  651.21  during  a  period  in  which  that 
area  is  closed,  unless  allowed  by  that 
section; 

(5)  Fail  to  comply  with  the  gear- 
m.irking  requirements  of  §  651,25: 

(6)  Having  been  signaled  by  an 
a\]thorized  officer,  dump  or  board  or 
into  the  water  the  contents  of  the  net 
before  the  authorized  officer  has 
permitted  the  net  to  be  emptied; 

(7)  Possess,  have  custody  or  control 
of.  ship,  transport,  offer  for  sale,  sell, 
p^.rchase.  land,  or  export  any  regulated 
S!>ecies  taken,  retained,  or  imported  in 
violation  of  the  Magnuson  Act,  this  part, 
or  any  other  regulation  under  the 

M  ignuson  Act: 

(0)  Import  regulated  species  which  are 
smaller  than  the  minimum  sizes 
specified  in  §  651.23; 

(9)  Make  any  false  statement  in 
connection  with  an  application  under 
§  651.4. 

(10)  Make  any  false  statement,  oral  or 
written,  to  an  authorized  officer, 
concerning  the  faking,  catching,  harvest, 
landing,  purchase,  sale,  possession,  or 
transfer  of  any  regulated  species; 

(11 )  Refuse  to  permit  an  authorized 
officer  to  board  a  fishing  vessel  or  to 
enter  an  area  of  custody,  subject  to  such 
person's  control,  for  purposes  of 
conducting  any  search  or  mspection  in 
connection  with  the  enforcement  of  the 
Magnuson  Act,  this  part,  or  any  other 
regulation  or  permit  under  the 
Magnuson  Act; 

(12)  Forcibly  assault,  resist,  oppose, 
impede,  intimidate,  threaten,  or  interfere 
with  any  authorized  officer  in  the 
conduct  of  any  search  or  inspection 
described  in  paragraph  (b)(ll)  of  this 
section: 

(13)  Resist  a  lawful  arrest  for  any  act 
prohibited  by  this  part: 

(14)  Interfere  with,  delay,  or  prevent, 
by  any  means,  the  apprehension  or 
arrest  of  another  person,  with  the 
knowledge  that  such  other  person  has 
committed  any  act  prohibited  by  this 
part; 

(15)  Interfere  with,  obstruct,  delay,  or 
prevent  by  any  means  the  lawful 
investigation  or  search  in  the  process  of 
enforcement  this  part; 

(16)  Fail  to  comply  immediately  with 
enforcement  and  boarding  procedures 
specified  in  §  651.8; 

(1")  Transfer  directly  or  indirectly,  or 
attempt  to  transfer,  to  any  vessel  not 
having  a  permit  under  this  part  any  U.S.- 
harvested,  regulated  species;  or 


(18)  Violate  any  provisions  of  the 
exempted  fisheries  program  specified  in 
§  6,51  22. 

(c)  It  is  unlawful  to  violate  any  other 
provision  of  this  part,  the  Magnuson 
Act,  or  any  regulations  or  permit  issued 
under  the  Manguson  Act. 

(d)  Presumption.  The  possession  for 
sale  of  regulated  species  which  do  not 
meet  the  minimum  sizes  specified  in 

§  651,23  for  sale  will  he  prinia  facie 
evidence  that  such  regulated  species 
were  taken  or  imported  in  violation  of 
these  regulations.  Evidence  that  such 
fish  were  harvested  by  a  vessel  not 
holding  a  permit  under  this  part  and 
fishing  exclusively  within  State  waters 
will  be  sufficient  to  rebut  the 
presumption.  This  presumption  does  not 
a^iply  to  fish  being  sorted  on  deck. 

§  551.8    Facilitation  of  enforcement 

(a)  Gtneral.  The  operator  of,  or  any 
other  person  aboard  any  fishing  vessel 
s Libject  to  this  part  must  immediately 
comply  with  instructions  and  signals 
issued  by  an  authorized  officer  to  stop 
the  vessel  and  with  instructions  to 
facilitate  safe  boarding  and  inspection 
of  the  vessel,  its  gear,  equipment,  fishing 
record  (where  applicable),  and  catch  for 
purposes  of  enforcing  the  Magnuson  Act 
and  this  part. 

(b)  Communications.  (1)  Upon  being 
approached  by  a  U.S.  Coast  Guard 
vessel  or  aircraft  or  other  vessel  or 
aircraft  with  an  authorized  officer 
aboard,  the  operator  of  a  fishing  vessel 
must  be  alert  for  communications 
conveying  enforcement  instructions. 

(2)  If  the  size  of  the  vessel  and  the 
wind,  sea,  and  visibility  conditions 
allow,  loudhailer  is  a  preferred  method 
for  communicating  between  vessels.  If 
use  of  a  loudhailer  is  not  practicable, 
and  for  communications  with  an 
aircraft,  VIIF-FM  or  high  frequency 
radiotelephone  will  be  employed.  Hand 
signals,  placards,  or  voice  may  be 
employed  by  an  authorized  officer  and 
message  blocks  may  be  dropped  from  an 
aircraft. 

(3)  If  other  communications  are  not 
practicable,  visual  signals  may  be 
transmitted  by  flashing  light  directed  at 
the  vessel  signaled.  Coast  Guard  units 
will  normally  use  the  flashing  light 
signal  "L"  as  the  signal  to  stop. 

(4)  Failure  of  a  vessel's  operator  to 
stop  his  vessel  when  directed  to  do  so 
by  an  authorized  officer  using 
loudhailer,  radiotelephone,  flashing  light 
signal,  or  other  m.eans  constitutes  pnmo 
facie  evidence  of  the  offense  of  refusal 
to  allow  an  authorized  officer  to  board. 

(5)  The  operator  of  a  vessel  who  does 
not  understand  a  signal  from  an 
enforcement  unit  and  who  is  unable  to 
obtain  clarification  by  loudhailer  or 


radiotelephone  must  consider  the  signal 
to  be  a  command  to  stop  the  vessel 
instantly. 

(c)  Boarding.  The  operator  of  a  vessel 
directed  to  stop  must 

(1)  Guard  Channel  16.  VHF-FM,  if  so 
equipped; 

(2)  Stop  immediately  and  lay  to  or 
maneuver  in  such  a  way  as  to  allow  the 
authorized  officer  and  his  party  to  come 
aboard; 

(3)  Except  for  those  vessels  with  a 
freeboard  of  four  feet  or  less,  provide  a 
safe  ladder,  if  needed,  for  the  authorized 
officer  and  his  party  to  come  aboard; 

(4)  When  necessary  to  facilitate  the 
boarding  or  when  requested  by  an 
authorized  officer,  provide  a  manrope  or 
safety  line,  and  illumination  for  the 
ladder;  and. 

(5)  Take  such  other  actions  as 
necessary  to  facilitate  boarding  and  to 
ensure  the  safety  of  the  authorized 
officer  and  the  boarding  party. 

(dj  Signals.  The  following  additional 
signals,  extracted  from  the  International 
Code  of  Signals,  may  be  sent  by  flashing 
light  by  an  enforcement  unit  when 
conditions  do  not  allow  communications 
by  loudhailer  or  radiotelephone. 
Knowledge  of  these  signals  by  vessel 
operators  is  not  required.  However, 
knowledge  of  these  signals  and 
appropriate  action  by  a  vessel  operator 
may  preclude  the  necessity  of  sending 
the  signal  "L"  and  the  necessity  for  the 
vessel  to  stop  instantly. 

(1)  'AA"  repeated  (,-.-)'  is  the  call 
to  an  unknown  station.  The  operator  of 
the  signaled  vessel  should  respond  by 
identifying  the  vessel  by  radiotelephone 
or  by  illuminating  the  vessel's 
identification. 

(2)  "RY-CY"  (.-.  -. .-.  -.— )  means 

"You  should  proceed  at  slow  speed,  a 
boat  is  coming  to  you."  The  signal  is 
normally  employed  when  conditions 
allow  an  enforcement  boarding  without 
the  necessity  of  the  vessel  being 
boarded  coming  to  a  complete  stop,  or. 
in  some  cases,  without  retrieval  of 
fishing  gear  which  may  be  in  the  water. 

(3)  "SQ3"  (...  — .-  ... — )  means  "you 
should  stop  or  heave  to;  I  am  going  to 
board  you." 

(4)  "L"  {.-..)  means  "You  should  stop 
your  vessel  instantly." 

§651.9    Penalties. 

Any  person  or  fishing  vessel  found  to 
be  in  violation  of  this  part  will  be 
subject  to  the  civil  and  criminal  penalty 
provisions  and  forfeiture  provisions 
prescribed  in  the  Magnuson  Act.  15  CFR 


■  Period  (,)  means  a  short  (lash  of  light;  dash  |-) 
means  a  long  flash  of  iighl. 
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Pdrt  904  (Civil  Procedures),  and  other 

applicable  law. 

Subpart  B— Management  Measures 

§  651.20     Regulated  mesh  area  and  gear 
limitations. 

(d)  The  mesh  sizes  stated  in 

p.iriigrHphs  (b)  and  (c)  of  this  section 
\.\ill  applv  to  all  vessels  fishing  within 
the  area  defined  by  accepted  boundary 
limits  and  by  straight  lines  (rhumb  lines) 
connecting  the  following  points  in  the 
order  stated: 

(11  Gulf  of  Maine  regulated  mesh  area 
(Figure  1): 

(i)  Bounded  on  the  east  by  the  U. S.- 
Canada maritime  boundary  (point  L  to 
point  M  to  point  F); 

(lij  Bounded  on  the  south  by  a  line 
from  42°20'  N.  latitude,  67'18.4'  W. 
longitude  (point  F)  to  42°20'  N.  latitude, 
70'(xr  VV.  longitude  (point  E)  then 
southward  to  the  intersection  of  70°00' 
VV.  longitude  with  the  territorial  sea 
(point  D]  then  following  the  seaward 
limit  of  the  territorial  sea  northward 
along  the  coasts  of  Massachusetts,  New 
Hampshire,  and  Maine  to  the  U. S.- 
Canada maritime  boundary  (point  L). 

(21  Georges  Bank  regulated  mesh  area 
(F'.yure  1): 

Bounded  by  straight  lines  connecting 
the  following  points: 


Pom 

LaUtude.  longitude 

Loran  C  beanngs 

z 

4018  7  N.  69' 40  0'  W  ... 

9960-Y-43400  and 
69-40-  W 

A 

40-53  5  N.  69-40  0-W 

B 

4f35  0N.  69-40  0  W 

C      - 

41-35  0  N  and  the 
lemtonal  sea 

D 

NofttuKafd  along  the 
temtofiai  sea  lo  its 
intersection  with 
70-00  0    ^ 

E 

42-20  0  N  .  70-00  0'  W 

F 

42  20  0  N.  67-1B4  W 
(on  the  u  S  .Canada 
manome  Ixxinoafy) 

G 

4f166   N    66-248  W 

5930-r-30750  and  Itie 
boundary 

Nt  ._... 

40-55  5  N.  66-38  OW 

5930-Y-30750  and 
9960-Y-43500 

N2 

40-45  5  N,  6800  0  W  . 

996O-Y-435O0  and 
6800  W 

N3 

40-37  0  N.  68-00 0-W 

9960-Y-43450  and 
68-00  W 

N4 

40-30  5  N  .  69-00.0  W 

9960-Y-43450  and 
69-00  W 

N5    .  . 

40-22  7  N  .  69-000  W  .. 

9960-Y-4340C  and 
6900  W 

Z 

40-18  7   N.  69-40  0  W 

9960-Y-43400  and 

69"  40  W 

Note:  Loran  lines  are  included  for  the 
ton\t'nipnr.e  of  fishermen.  They  are  not  to  be 
relied  upon  for  determining  position  for 
enforcement  purposes. 

(b)  Travel  nets — (1)  Diamond  mesh. 
Except  as  provided  for  in 
§§  631.20(b|(3).  651.20(d).  and  651.22,  the 
minimum  mesh  size  for  any  trawl  net, 
including  midwater  trawls,  or  Scottish 
seine  used  by  a  vessel  fishing  m  the 
mesh  areas  described  in  paragraphs 


(a)(1)  and  (a)  (2)  of  this  section  is  S'A  in  eight  centimeters  and  a  thickness  of 

inches  for  at  least  75  continuous  meshes  2.3  millimeters,  inserted  into  the  meshes 

forward  of  the  terminus  of  the  net  under  a  pressure  or  pull  of  five 

(Figure  4).  kilograms.  The  mesh  size  will  be  the 

(2)  Square  mesh.  Vessels  may  use  average  of  the  measurements  of  any 
square  mesh  which  the  Regional  series  of  20  consecutive  meshes.  The 
Director  has  certified  to  be  equivalent  in  mesh  in  the  regulated  portion  of  the  net 
terms  of  haddock  escapement  to  the  will  be  measured  at  least  five  meshes 
mesh  sizes  specified  in  paragraph  (b)(1)  away  from  the  lacings,  running  parallel 
of  this  section.  to  the  long  axis  of  the  net. 

(3)  Selective  shrimp  gear.  Upon  the  (2)  A  fishing  vessel  may  not  use  any 
recommendation  of  the  Council,  the  means  or  device  which  would  obstruct 
Regional  Director,  after  consultation  the  meshes  on  the  top  of  the  regulated 
with  the  Atlantic  States  Marine  portion  of  a  trawl  net,  except  that  one 
Fisheries  Commission,  may  permit  the  net  strengthener  may  be  attached  (only 
use  of  gear  with  smaller  mesh  than  that  gt  its  outside  edges)  to  the  top  of  the 
required  in  §  651.20(b)(1)  for  vessels  in  regulated  portion  of  a  trawl  net,  if  such 
the  shrimp  fishery  which  use  gear  that  ^et  strengthener  consists  of  mesh 

has  been  demonstrated  to  allow  material  similar  to  the  material  of  the 

adequate  escapement  of  juvenile  regulated  portion  of  the  net  and  has  a 

regulated  speaes  mesh  size  of  the  least  twice  the 

(c)  G;//  nets.  (1)  The  minimum  mesh  authorized  minimum  mesh  size.  "Top  of 
size  for  any  bottom-tending  gill  net  used  j^e  regulated  portion  of  the  net"  means 
by  a  vessel  Tishing  in  the  mesh  areas  j^e  50  percent  of  the  entire  regulated 
described  in  paragraph  (a)  of  this  ,,„^  „f  ^^^  ^g,  ^^ich  (in  a 

section  will  be  the  same  as  that  hvpothetical  situation)  would  not  be  in 

specified  under  paragraph  (b)  of  this  ^^^^^^^  ^-^^  ^^^  ^^^^^  bottom  during  a 

,„, ,  '    .,  ..  r.u    M  tow  if  the  regulated  portion  of  the  net 

(2  In  other  portions  of  the  New  1    j  n  .       .u  n 

„     ,     J  '  ^     1.     »»       •   •  were  laid  flat  on  the  ocean  floor. 

England  area  not  subiect  to  minimum  ,^„         ,  ,    .  1 

mesh  size  restrictions  under  paragraph  ,^^,^I^^P*  ^'.  9'°"'^^'^  '"  paragraph 

(b)  of  this  secu-on,  the  mesh  in  bottom-  ^^^  °[  this  section,  no  vessel  issued  a 

tending  gill  nets  must  be  the  same  P^^"^"  ""^^^  §  ^^'^•^  "^^^  ^^''^  avadable 

during  the  months  of  November  through  ^?'  immediate  use  any  net  not  meeting 

February  as  that  in  effect  under  ^f  requirements  specified  in  paragraphs 

paragraph  (b)  of  this  section  for  the  ^^^  .^^'^j^'  "^  ^^'^  ^^c"'""'  o/.'^'^^^  ^^'""^ 

Georges  Bank  regulated  mesh  area,  as  '^  rigged  in  a  manner  which  is 

defined  in  paragraph  (a)(2)  of  this  inconsistent  with  §  651.20(e)(2),  while  m 

section  *"^  areas  described  in  paragraph  (a)  of 

(d)  Midwater  gear  exception.  (1)  For  *^i's  section.  A  net  that  conforms  to  one 
the  Georges  Bank  regulated  mesh  area,  ^^  '^^  fo"""  following  specifications  and 
fishing  for  Atlantic  herring  or  blueback  which  cannot  be  shown  to  have  been  in 
herring,  mackerel,  and  squids  may  take  recent  use  is  considered  to  be  "not 
place  throughout  the  fishing  year  with  available  for  immediate  use": 

mesh  sizes  less  than  the  regulated  size,  (1)  ^'ets  stored  below  deck;  or 

provided  that:  (2)  Nets  stowed  and  lashed  down  on 

(i)  Midwater  trawl  gear  is  used  deck;  or 
exclusively:  (3)  Nets  which  are  on  reels  and  are 

(ii)  The  vessel  deploying  midwater  covered  and  secured;  or 
gear  is  permitted  by  the  Regional  (4)  Nets  on  vessels  which  have  the 

Director:  and  towing  wires  detached  from  the  gear. 

(iii)  The  bycatch  of  regulated  species 

does  not  exceed  one  percent  by  weight  §  651.21    Closed  areas, 
of  herrings,  mackerel,  and  squids  on  (a)  Georgia  Bank.  .N'o  person  may  fish 

board  the  vessel.  within  the  following  areas  during  the 

(2)  For  the  Gulf  of  Maine  regulated  months  of  February  through  May. 
mesh  area,  fishing  for  herring  and  (1)  An  area  known  as  Closed  Area  I 

mackerel  may  take  place  from  (Figure  2)  bounded  by  six  straight  lines 

December  through  May  with  mesh  sizes  (rhumb  lines)  connecting  the  following 

less  than  the  regulated  size,  provided  points  in  the  order  stated; 
that  the  requirements  of  paragraphs 
(d)(1)  (i)  and  (ii)  of  this  section  are  met  p^^^  '  1 

and  that  the  bycatch  of  regulated  

species  does  not  exceed  one  percent  by  a 

weight  of  herrings  and  mackerel  on  *> 

board  the  vessel.  d."!".' 

(e)  Mesh  measurements.  (1)  Mesh  • 

sizes  are  measured  by  a  wedge-shaped  ^' 

gauge  having  a  taper  of  two  centimeters         
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(2)  An  area  known  as  Closed  Area  II 
(Figure  2)  bounded  by  three  straight 
lines  connecting  the  following  points  in 
the  order  stated: 


Pomt 

Latitude 

LongituOe 

9    

•»ri5  N 

67*00  W ; 

ti    

4ri5N.,.. 

66'22  4   W   (ttie  US- 
Canada  Maniime 
Boundary): 

i 

4V59  V  N 

67'00-  W  (the  U  S  - 
Canada  Mantime 

Boundary). 

9 

4ri5N 

67  00  W 

(3)  Exceptions.  Paragraphs  (a)  (1)  and 
(2)  of  this  section  do  not  apply. 

(i)  To  longline  vessels  that  fish  with 
hooks  having  a  gape  of  not  less  than  1.18 
inches  (30  mm].  Closed  Area  I,  only; 

(ii)  To  pot  gear  designed  and  used  to 
take  lobsters;  or 

(iii)  To  dredges  designed  and  used  to 
take  scallops. 

(4)  The  Regional  Director  may  open 
either  of  both  Closed  Areas  I  and  II  prior 
to  the  scheduled  opening  m  May  by 
notice  in  the  Federal  Register,  if  he 
determines  that  concentrations  of 
spawning  fish  are  no  longer  in  the 
area(s). 

(b)  Southern  Aes-v  England,  Mid- 
Atlantic  Region.  (1)  Except  as  provided 
in  paragraph  (b)(3)  of  this  section,  during 
a  closure,  no  person  may  fish  within  the 
area  bounded  by  straight  lines  (rhumb 
lines)  connecting  the  following  points  in 
the  order  stated  (Figure  3): 


Point 

Latitude 

— _ 

Longitude 

A  

40-33.S'  N 

69"40'  W 

N 

40*26.5-  N 

O 

P 

o 

40'40.5-  N 

40*30  N 

40-17eN 

70-40   W.. 
72'00  W.: 
72*00-  W 

R   

40-15.5  N 

72*20  W 

S  

T 

40-390'  N 

40*42  0-  N 

72' 20-  W . 

U 

40'48.2'  N 

72-00  W., 
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V 

41*00-  N 

41*00- N 

w 

X 

40*50-  N.  .. 

70-30'  W  ■ 
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A 

40-50- N _ 

40-335'  N 

69-40  W..  and 
69-40  W. 

(2)  The  area  defined  in  paragraph 
(b)(1)  of  this  section  will  be  regulated  as 
follows: 

(i)  The  portion  of  the  area  east  of 
rrsO'  W.  longitude  will  close  on  March 
1  each  year  and  the  portion  west  of 
71°30'  W.  longitude  will  close  on  April  1 
each  year. 


(iii)  The  entire  area  wiii  be  reopened 
at  2400  hours  on  May  31  of  each  year,  or 
at  an  earlier  date  after  May  1  by  notice 
in  the  Federal  Register,  when  the 
Regional  Director,  after  consultation 
with  Council,  determines  that  the 
closure  has  achieved  the  appropriate 
spawning  level  for  yellowtail  and  winter 
flounder. 

(3)  Exceptions. 

(i)  Paragraph  (b)(1)  of  this  section 
does  not  apply 

(A)  To  pot  gear  designed  and  used  to 
take  lobsters; 

(B)  To  dredge  gear  designed  and  used 
to  take  ocean  quahogs  or  surf  clams;  and 

(C)  Hook-and-line  gear;  however,  the 
possession  of  yellowtail  flounder  by 
persons  or  vessels  fishing  with  hook  and 
line  gear  within  this  area  is  prohibited. 

(ii)  In  the  Southern  New  England 
Closed  Area  described  in  §  651.21(b), 
fishing  with  midwater  traw-1  gear  may  be 
permitted  by  the  Regional  Director.  Any 
person  intending  to  use  midwater  trawl 
nets  in  the  area  described  m  paragraph 
(b)  of  this  section  must  notify  the 
Regional  Director  in  writing  30  days 
prior  to  the  date  on  which  the  nets  will 
be  used.  The  Regional  Director  will 
issue  a  letter  certifying  the  use  of  such 
nets.  Fishing  in  these  areas  with 
midwater  trawl  nets  may  not  commence 
without  a  letter  of  certification  carried 
aboard  the  vessel.  A  vessel  conducting 
such  fishing  may  not  retain  aboard  or 
land  any  regulated  species. 

§651.22    Exempted  fishery  program. 

(a)  Genera':.  The  Reg;oriai  Director 
will  establish  and  implement  an 
exempted  fisherv-  program  to  allow 
fishing  vessels  to  engage  in  small  mesh 
fisheries  for  species  which  require  the 
use  of  mesh  smaller  than  the  size 
specified  in  §  651.20(b). 

(1)  Exempted  fishing  may  be 
conducted  shoreward  of  the  area 
bounded  by  the  straight  lines  (rhumb 
lines)  connecting  the  following  points  in 
the  order  stated  (Figure  1): 


Point 

Lawude 

Longitude 

C  

41*35  N.  and  the 
termonal  sea. 

B 

41-35  5-  N 

89*40-W4 

" 

42-49  5-  N _ 

69*40-  W.: 

1 

43-12  N,.. 

69*00  W.; 

Point 


J. 
K 

L. 


43-41   N... 
43-58-  H... 


Northward  alor>g  tt>e 
vregular  U  S.-Canada 
mantime  boundary  to 
ttie  temtonal  sea. 


Loogiiuoe 


66-00  W. 

67*22  W  (tfie  U  S- 
Canada  rnanlime 
Boundary):  and 


(2)  The  eastern  boundary  of  the 
December-January  combined  whiting 
and  shrimp  exempted  fisherv'  is  69°00' 
W.  longitude  (Figure  1). 

(b)  Entry.  (1)  Any  person  owning  or 
operating  a  vessel  issued  a  valid  Federal 
multispecies  finfish  permit  may  apply  to 
fish  under  the  exempted  fisheries 
program  by  following  the  procedures  set 
forth  in  §  651.4(n). 

(2)  The  period  of  participation  must  be 
for  at  least  7  days,  but  not  longer  than  30 
days.  There  is  no  limit  on  the  number  of 
times  a  vessel  can  apply  to  participate 
in  the  exempted  fisheries  program. 

(c)  Certification.  (1)  The  Regional 
Director  will  certify  in  writing  the  entry 
of  the  applicant  into  the  exempted 
fisheries  program.  Entry  may  be  denied 
to  an  applicant  based  on  the  applicant's 
violation  of  the  .Magnuson  Act.  if  the 
applicant  has  received  a  notice  of 
violation  and  assessment  concerning  the 
violation. 

(2)  Entry  of  the  applicant  into  the 
exempted  fisheries  program  cannot 
occur  until  the  apphcant  receives 
written  certification  from  the  Regional 
Director. 

(d)  Commencement  of  fishing.  Fishing 
under  the  exempted  fisheries  program 
may  begin  after  the  apphcant  has 
received  the  certification  from  the 
Regional  Director  provided  that  this 
letter  is  retained  aboard  the  vessel. 

(e)  Limitations.  (1)  During  the  period 
of  participation  in  the  exempted 
fisheries  program,  the  vessel  may  not  be 
employed  to  fish  m  the  regulated  mesh 
areas  outside  the  area  specified  in 
paragraph  (a)  of  this  section.  A  vessel 
may  not  land  regulated  species  in 
excess  of  the  percentages  specified  in 
paragraph  (ej(2)  of  this  section  over  the 
period  of  participation  in  the  program. 

(2)  Participation  in  the  exempted 
fistieries  program  is  subject  to  seasonal 
limitations,  exempted  species,  and 
maximum  regulated  species  percentage 
restrictions  as  follows; 


Period 


June  ttirough  November. 


Target  species 


Dogfish,  herring,  mackerel, 
squid,  and  ocean  pout. 


red  hake,  silver  hake, 


Comment 


Regulated  species  may  not  exceed  10%  of  the  total 
landings  of  dogf<sri.  hemng,  mackerel,  red  hake,  silver 
hake,  squid,  and  Dcea^  p-Dut  during  the  reporting  perKXJ. 
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Period 


Target  species 


Comment 


December  ttirough  January >  Wtiiting 


December  through  May  or  as     Shrimp, 
specified  by  ASFMC  '. 


Regulated  species  may  not  exceed  10%  of  the  total 
landings  of  whiting  and  shrimp  during  the  reporting 
period;  the  fishery  will  be  monitored  by  at-sea  sampling 

Regulated  species  may  not  exceed  I0°o  of  the  total 
landings  of  shrimp  during  the  reporting  period 


'  The  Northern  Shrimp  Section  of  the  Atlantic  States  Marine  Fisheries  Commission  Is  responsible  for  the  management  of  northern  shrmp. 
The  Section  has  designated  a  regulatory  period  from  December  through  May  within  which  it  sets  the  annual  fishmg  season  for  northern  shr'-np. 
The  Section  has  tne  aiitnonry  to  adjust  the  regulatory  period  or  add  additional  measures  appropriate  for  the  conservation  of  northern  shrimp.  Tie 
Section  will  consult  witn  the  New  England  Fishery  Management  Council  regarding  recommendations  to  adjust  the  regula'ory  period.  w:tn  respect 
to  the  management  of  multispecies 


(3)  Adjustments  in  the  seasons, 
species  or  percentages  of  the  exempted 
fisheries  will  be  accomplished  by 
rrgjlatory  amendment. 

(f)  Recordkeeping  and  reporting.  The 
r«porting  period  for  the  exempted 
fisheries  will  be  30  calendar  days. 
Within  one  week  from  the  expiration  of 
\\\p.  reporting  period  or  withdrawal  from 
the  program  under  paragraph  (g)  of  this 
saction.  or  receipt  of  a  notice  of 
revocation  under  paragraph  (h)  of  this 
.section,  the  participant  must  mail  or 
deliver  to  the  Regional  Director  a  NOAA 
form  88-153  "Fishing  Vessel  Record",  or 
business  records  that  provide  equivalent 
information,  listing  in  pounds  all  fish 
landed  during  participation  in  the 
exempted  fishery  program  on  a  trip-by- 
trip  basis,  or  documentation  that  no 
fishing  occurred.  If  no  fish  were  landed, 
the  participant  must  submit  a  document 
indicating  no  landings.  The  participant 
m  jst  provide,  upon  request  of  the 
Rigional  Director  or  his  designee,  trip 
landing  records,  kept  in  the  normal 
course  of  business,  that  are  certified  as 
accurate  by  both  the  buyer  and  the 
seller  for  one  year  after  his  participation 
in  the  exempted  fishery  program  to 
confirm  the  information  required  in 
NOAA  Form  88-153.  Buyer  certification 
may  be  satisfied  by  the  buyer's 
signature  on  the  trip  record  that  is 
retained  by  the  seller  (vessel  operator). 
The  responsible  fishing  vessel  owner  or 
opertor  may  alternatively  maintain 
accurate  trip-by-trip  landings  data  on  a 
NO.'\.^  Form  88-153  provided  on  request 
from  the  Regional  Director. 

(g)  Expiration  or  withdrawal. 
i'articipation  in  the  program  expires  at 
the  end  of  the  participation  period  under 
5  b51.4(n).  or  when  the  owners  or 
vessel's  name  changes,  or  when  a 
participant  who  has  been  duly  operating 


in  the  program  for  at  least  7  days 
notifies  the  Regional  Director  of  his/her 
intent  to  withdraw  from  the  program. 
Such  withdrawal  will  be  effective  when 
the  participant  receives  notice  of  the 
withdrawal  from  the  Regional  Director, 
(h)  Revocation.  The  Regional  Director 
may  end  the  participation  of  any 
applicant  in  the  exempted  fisheries 
program  upon  issuance  of  a  notice  of 
violation  and  assessment  for  violating 
any  provisions  of  the  program  or  the 
Magnuson  Act.  Notification  will  be  in 
writing  and  will  take  effect  upon  receipt 
by  the  participant. 

§651.23    Minimum  fisti  size. 

(a)  The  minimum  sizes  (total  length) 
for  certain  regulated  species  follow: 
(1)  Commercial  fishing  vessels. 


1 

Year  1 
((nches) 

Year  2 

and 
beyoryJ 
(inches) 

Beyond  Cod.  haddoc  i  and  pollock 

Wiich  flounder  (gray  ole) _ 

Vellowlail  flounder  ...J „ 

Amencan  piaice  'dab| 

17 
14 
12 
12 
11 

19 
14 
12 
12 

W'"ter  flounder  (blacfcback) 

11 

(2)  Recreational  fishing  vessels, 
charter  and  pSrty  boats,  and  individuals. 

(i)  Effective  Year  1 — Cod  and 
haddock:  15  inches; 

(ii)  Effective  Years  2  and  3 — Cod  and 
haddock:  17  inches; 

(iii)  Effective  Year  4  and  later — Cod 
and  haddock:  19  inches. 

(3)  For  purposes  of  paragraphs  (a)(1) 
and  (2)  of  this  section,  Year  1  is 
September  15, 1986,  through  September 
30, 1987:  Year  2  is  October  1, 1987, 
through  September  30, 1988;  and  Years  3 
and  later  begin  on  October  1, 1988,  and 
each  year  thereafter. 

(b)  The  minimum  lengths  allowed  by 
paragraph  (a)  of  this  section  are 


measured  on  a  straight  line  from  the  tip 
of  the  snout  to  the  end  of  the  tail. 

§  651.24    Experimental  fishing. 

The  Secretary  may  authorize 
experimental  fishing,  which  is  not 
otherwise  authorized  by  these 
regulations,  for  the  acquisition  of 
information. 

§  651.25     Gear  marking  requirements. 

(a)  Bottom-tending  fixed  gear  (gill  nets 
and  longlines)  fishing  for  multispecies 
finfish  must  have  the  name  of  the  owner 
or  vessel,  or  the  official  num.ber  of  that 
vessel,  permanently  affixed  to  any 
bouys,  gill  nets,  or  longlines. 

(b)  Bottom-tending  gill  net  or  longline 
gear  must  be  marked  so  that  the 
westernmost  end  (measuring  the  half 
compass  circle  from  magnetic  south 
through  west  to  and  including  north)  of 
the  gear  displays  a  standard  12-inch 
tetrahedral  corner  radar  reflector  and  a 
pennant  positioned  on  a  staff  of  least  6 
feet  above  the  buoy.  The  eastern  most 
end  (meaning  the  half  compass  circle 
from  magnetic  north  through  east  to  and 
including  south)  of  the  gear  must  display 
only  the  standard  12-inch  tetrahedral 
radar  reflector  positioned  in  the  same 
way. 

(c)  The  maximum  length  of  continuous 
gill  nets  must  not  exceed  6,600  feet 
between  the  end  buoys. 

(d)  In  the  Gulf  of  Maine  regulated 
mesh  area  specified  in  §  651.20,  sets  of 
gill  net  gear  which  are  of  an  irregular 
pattern  or  which  deviate  more  than  30 
degrees  from  the  original  course  of  the 
set  will  be  marked  at  the  extrem.ity  of 
the  deviation  with  an  additional  marker 
which  must  display  two  or  more  visible 
streamers  and  may  either  be  attached  to 
or  independent  of  the  gear. 
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Figure   1. 


New  England  regulated  mesh  areas  a",d  areas  of  excreted 
and  non-exempted  fishing.  See  text  for  details,  iiese 

areas  ere  defined  in§651.2Q(a) .  Lcran  lines  are  inclu- 
ded for  the  convenience  of  fishermen.  They  a'-e  rot  tc 
be  relied  upon  for  detemining  position  for  en^orce'^ert 
purposes. 
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figure    3.       Southern    N-w    [  ng  j  ard/M,  dd  I  e    AtUnDr.    region 
closure        Coordinates    listed    in   §651. 21(b). 
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Proposed  Rules 


Federal  Register 
Vol.  52.  No.  180 
Thursday.  September  17,  1987 


This   section   of   the   FEDERAL   REGISTER 
contains   notices   to   the   puDiic   of   the 
proposed   issuance   of  rules   and 
regulations-   The   purpose   of   these   notices 
is   to  give  interested   persons   an 
opportunitv   to   participate   in   the   rule 
making  prior  to   the  adoption   o»  the   final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7  CFR  Part  226 

Child  Care  Food  Program;  Key 
Element  Reporting  System 

agency:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Proposed  rule. 


SUMMARY:  This  rule  proposes  to  extend 
the  data  collection  period  for  the  Key 
Element  Reporting  System  (KERS)  in  the 
Child  Care  Food  Program  (CCFP)  until 
June  30,  1988.  Extension  of  the  data 
collection  is  necessary  because  of 
delays  in  the  clearance  and  distribution 
of  the  KERS  forms  which  reduced  the 
originally  established  data  collection 
period  by  6  months.  The  proposed 
extension  period  will  provide  the 
Department  with  the  13-month  data 
collection  period  which  was  originally 
envisioned  as  necessary  to  provide  a 
comprehensive  assessment  of  KERS  in 
its  current  form. 

DATE:  To  be  assured  of  consideration, 
comments  must  be  postmarked  on  or 
before  November  16, 1987. 

ADDRESSES:  Send  comments  to  Policy 
and  Program  Development  Branch,  Child 
Nutrition  Division,  FNS,  USDA,  3101 
Park  Center  Drive,  Roomi  509, 
Alexandria,  Virginia  22302.  Copies  of  all 
written  comments  on  the  proposed  rule 
are  available  for  review  during  normal 
business  hours  (8:30  am.  to  5:00  p.m  )  at 
the  same  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Lou  Pastura,  (703)  756-3620. 
SUPPLEMENTARY  INFORMATION: 

Classification 

The  action  has  been  reviewed  under 
Executive  Order  12291  and  has  been 
classified  as  not  major  because  it  will 
not  have  an  annual  effect  on  the 
economy  of  Si 00  million,  will  not  cause 
a  major  increase  in  costs  or  prices  for 
Program  participants,  consumers. 


individual  industries.  Federal,  Stale  or 
local  government  agencies,  or 
geographic  regions,  and  will  not  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
L'.S. -based  enterprises  to  compete  with 
foreign-based  enterprises  in  dorn.estic  or 
export  markets. 

This  regulation  has  also  been 
reviewed  with  regard  to  the 
requiremenLs  of  the  Regulatory 
Flexibility  Act  (5.  U.S.C.  601  through 
612).  Pursuant  to  the  review,  the 
Administrator  of  the  Food  and  Nutrition 
Service  has  certified  that  this  proposed 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507), 
the  reporting  and  recordkeeping 
requirements  that  are  included  in  this 
proposed  rule  have  been  approved  by 
the  Office  of  .Management  and  Budget 
(OMB)  under  clearance  0584-0055. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.558  and  is  subject  to  the 
provisions  of  Executive  Order  12,:^~2 
which  requires  intergovernmenta! 
consultation  with  State  and  local 
officials.  (7  CFR  Part  3015,  Subpart  V, 
and  final  rule  related  notice  published  at 
48  FR  29114,  June  24.  1983). 

Background 

On  September  3.  1986,  the  Department 
published  a  final  rule  at  51  FR  31313  to 
incorporate  a  Key  Element  Reporting 
System  (KERS)  into  the  Child  Care  Food 
Program  (CCFP)  regulations.  That  final 
regulation  requires  State  agencies  to 
provide  detailed  information  on 
institutional  compliance  with  certain 
■  key  elements"  of  program  operations 
This  system  is  intended  to  enhance  the 
Department's  ability  to  anah'ze  the 
delivery  of  benefits  at  the  local  and 
State  levels  and  to  assess  the  need  fur 
program  guidance  or  regulatory  or 
legislative  changes.  The  Department 
also  believes  that  data  obtained  through 
this  system  will  be  helpful  in  developing 
comprehensive  performance  standards 
for  the  CCFF. 

As  the  Sepiember  3  rule  stipulates, 
KERS  data  collection  was  to  have  begun 
on  December  1, 1986  and  continue 
through  December  31.  1987.  The  13- 
month  data  collection  period  was 
established  in  the  rule  to  give  the 


Department  a  reasonable  amount  of 
time  to  assess  the  effectiveness  of  the 
system  and  to  refine  the  use  of  data 
before  im.plementmg  KERS  permanently. 
Because  of  delays  in  the  clearance  and 
distribution  of  the  KERS  forms,  data 
collection  did  not  begin  until 
approximately  June  1.  1987.  The 
Department  continues  to  believe  that  a 
full  13-monlh  data  collection  period  is 
necessary  to  pro\ide  an  accurate 
assessment  of  KERS.  Accord:ng'>.  ;h:s 
proposal  would  extend  the  period  for 
KERS  data  collection  ur.ti!  June  30,  1988 

List  of  Subjects  in  7  CFR  Part  226 

Day  care.  Food  assistance  programs. 

Grant  program.s— Health,  Lnfants  and 
children.  Reporting  and  recordkeeping 
requirements.  Surplus  agricultural 
commodities. 

Accordingly,  the  Department  is 
proposing  to  amend  7  CFR  Part  226  as 

follows: 

PART  226— CHILD  CARE  FOOD 
PROGRAM 

1.  The  authority  citation  for  Part  226 
continues  to  read  as  follows: 

Authority:  Sees  326  and  361.  Pub  L  99-500 
and  99-59l',  100  Stat.  1783  and  3341  (42  US  C. 
1760  and  17661,  sees.  803.  810.  and  820.  Pub.  L 
97-35,  95  Stat  521-535  (42  U.S.C  1-58,  1-66): 
sec.  2,  Pub.  L.  9S-627,  92  Stat  3603  (42  US  C 
17661:  sec.  10.  Pub.  L  89-642.  80  Stat.  889  (42 
U.S.C  1779),  unless  otherwise  noted. 

§  226.6    [Amended] 

2.  In  I  226.6,  paragraph  [o]  is  a.mended 
by  removing  the  date  "January  1,  1988  ' 
and  adding  in  its  place  "June  30.  1988," 

Date:  September  11. 1987. 
Anna  Kondratas, 
Administrator. 

(FR  Doc.  87-21520  Filed  9-16-67;  8:45  am] 
BILLING  CODE  34it)-3&-»l 


Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

(Docket  No,  86-347] 

Movement  of  Citrus  Fruit  From  Florida 

AGENCY:  .Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Proposed  rule  and  notice  of 
public  hearings. 
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SUMMARY:  Certain  fruit  (primarily  citrus) 
may  now  be  moved  interstate  from 
areas  quarantined  because  of  citrus 
canker,  but  only  to  areas  of  the  United 
States  that  are  not  commercial  citrus- 
producing  areas.  We  propose  to  allow 
this  fruit  to  be  moved  interstate  to  any 
destination  in  the  United  States, 
including  commercial  citrus-producing 
areas,  if  certain  conditions  are  met.  This 
action  would  relieve  restrictions  on  the 
interstate  movement  of  certain  fruit  from 
quarantined  areas  without  increasing 
the  risk  of  spreading  citrus  canker.  We 
also  propose  to  revise  the  conditions 
under  which  the  fruit  may  be  moved 
interstate  ''mm  quarantined  areas  to 
areas  that  are  not  commercial  citrus- 
producing  areas.  This  action  would  help 
ensure  that  fruit  moved  interstate  does 
not  present  a  risk  of  spreading  citrus 
canker. 

DATES:  Consideration  will  be  given  only 
to  comments  postmarked  or  received  on 
or  before  November  2,  1987.  We  also 
will  consider  comments  made  at  public 
hearings  to  be  held  on  October  5,  1987, 
in  Los  .Angeles.  California;  on  October  7, 
1^)87,  in  McAilen,  Texas:  and  on  October 
9,  1987,  in  Lake  Alfred,  Florida. 
ADDRESSES:  Send  an  original  and  two 
copies  ot  >i>ur  comments  to  Steven  B. 
Farbman.  Assistant  Director.  Regulatory 
Coordination.  APHIS.  USDA,  Room  728. 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville.  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  86- 
347.  Comments  received  may  be 
inspected  at  Room  728  of  the  Federal 
Building  between  8  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except 
holidays. 

The  public  hearings  will  be  held  at  the 
foHowing  locations:  (1)  On  October  5, 
1987.  at  the  Los  .Angeles  Airport 
Marriott  Hotel.  5835  West  Century 
Boulevard.  Los  Angeles,  California:  (2) 
on  October  7.  1987.  at  the  Holiday  Inn 
Civic  Center,  jacaranda  Room, 
Expressway  83  and  2nd  St..  McAllen 
Texas:  and  (3)  on  October  9, 1987,  at  Ben 
Hill  Griffin  Auditorium,  .Agricultural 
Research  and  Education  Center,  700 
Experiment  Station  Road,  Lake  Alfred, 
Florida. 

FOR  FURTHER  INFORMATION  CONTACT: 

Eddie  W.  Elder.  Chief  Operations 
Officer.  Domestic  and  Emergency 
Operations  Staff.  Plant  Protection  and 
Quarantine.  APHIS.  L'SD.A.  Room  610. 
Federal  Building.  6505  Belcrest  Road, 
Hvatts\i!!e.  MD  20782:  301-136-6365. 
SUPPLEMENTARY  INFORMATION: 

Public  Hearings 

A  representative  of  the  Animal  and 
Plant  Health  Inspection  Service  will 
preside  at  the  hearings.  Any  interested 


person  may  appear  and  be  heard  in 
person,  by  attorney,  or  by  other 
representative. 

The  hearings  will  begin  at  10  a.m.  and 
are  scheduled  to  end  at  5  p.m.  However, 
the  hearings  may  be  ended  at  any  time 
after  they  begin  if  all  persons  desiring  to 
speak  have  been  heard.  Anyone  wishing 
to  speak  at  a  hearing  should  register 
with  the  presiding  officer  on  the  morning 
of  the  hearing,  between  9  a.m.  and  10 
a.m..  at  the  hearing  room.  Those 
registered  will  be  heard  in  the  order  of 
their  registration.  ,Anyone  else  who 
wishes  to  speak  at  the  hearing  will  be 
heard  after  the  registered  speakers.  We 
ask  that  anyone  who  reads  a  statement 
provide  two  copies  to  the  presiding 
officer  at  the  hearing. 

If  the  number  of  registered  speakers 
and  other  participants  at  a  hearing 
warrants  it,  the  presiding  officer  may 
limit  the  time  for  each  presentation  so 
that  everyone  vyishing  to  speak  has  the 
opportunity,      j 

Background 

Citrus  canker  is  a  plant  disease 
caused  by  the  bacterium  Xanthomonas 
campestris  pv.  citri  (Hasse)  Dye.  The 
disease  is  known  to  affect  plants  and 
plant  parts,  including  fruit,  of  citrus  and 
citrus  relatives  (Family  Rutaceae).  The 
disease  can  cause  defoliation  and  other 
serious  damage  to  the  leaves  and  twigs 
of  susceptible  plants.  The  disease  also 
may  make  the  fruit  of  diseased  plants 
unmarketable  by  causing  lesions  in  the 
fruit  or  by  causing  the  fruit  to  drop  from 
a  tree  before  reaching  maturity.  Citrus 
canker  is  an  aggressive  disease  that  can 
infect  susceptible  plants  rapidly  and 
lead  to  extensive  economic  losses  in 
citrus  growing  areas. 

The  Citrus  Canker  subpart,  contained 
in  7  CFR  301.75  and  referred  to  below  as 
the  regulations,  was  established  after 
citrus  canker  was  discovered  in  Florida 
in  August  of  1984.  To  help  prevent  the 
spread  of  this  disease,  the  regulations 
restrict  the  interstate  movement  of 
regulated  articles  from  areas 
quarantined  because  of  citrus  canker. 
Regulated  articles  are  defined  in 
§  301.75-2  of  the  regulations  as:  Plants 
or  plant  parts,  including  fruit  and  seeds, 
of  all  species,  clones,  cultivars,  strains, 
varieties,  and  hybrids  of  the  genera 
Citrus  and  Fortunella.  and  all  clones, 
cultivars,  strains,  varieties,  and  hybrids 
of  the  species  Poncirus  trifoliata  (which 
includes  lemon,  pummelo,  grapefruit, 
key  lime,  persian  lime,  tangerine, 
satsuma,  tangar.  citron,  sweet  orange, 
sour  orange,  mandarin,  tangelo.  ethrog, 
kumquat,  limequat,  calamondin,  and 
trifoliate  orange,  among  others),  and  any 
other  product,  article,  or  means  of 
conveyance  when  an  inspector 


determines  that  the  product,  article,  or 
means  of  conveyance  presents  a  risk  of 
spreading  citrus  canker  and  the 
inspector  has  notified  the  person  in 
possession  of  the  product,  article,  or 
means  of  conveyance  that  it  is  subject  to 
the  provisions  of  these  regulations. 

In  1985,  we  proposed  to  amend  the 
regulations  by  adding  provisions  to 
allow  fruit  and  seed  designated  as 
regulated  articles  to  be  moved  interstate 
with  a  certificate  from  a  quarantined 
area  to  any  area  of  the  United  States:  by 
revising  the  provisions  that  allow  fruit 
designated  as  a  regulated  article  to  be 
moved  interstate  with  a  limited  permit 
from  a  quarantined  area  to  areas  of  the 
United  States  that  are  not  commercial 
citrus-producing  areas:  by  adding 
provisions  to  allow  fruit  designated  as  a 
regulated  article  and  originating  outside 
a  quarantined  area  to  be  moved 
interstate  through  a  quarantined  area: 
and  by  making  related  miscellaneous 
changes.  The  proposal  was  published  in 
the  Federal  Register  of  June  25, 1985  (50 
FR  26326-26334.  Docket  No.  85-339).  We 
received  18  written  cotnments  on  the 
proposal:  42  persons  commented  on  the 
proposal  during  three  public  hearings. 
Most  of  the  comments  concerning  the 
proposed  provisions  related  to  fruit 
moved  interstate  with  a  certificate  or 
limited  permit.  After  considering  the 
comments,  we  adopted  the  proposed 
provisions,  except  those  related  to 
moving  fniit  interstate  with  a  certificate 
and  certain  provisions  related  to  moving 
fruit  interstate  with  a  limited  permit. 
The  final  rule  was  published  in  the 
Federal  Register  of  December  13, 1985 
(50  FR  51228-51234.  Docket  No.  85-381). 
We  stated  ;n  that  final  rule  that  the 
provisions  we  did  not  adopt  were  still 
under  consideration  and  would  be  the 
subject  of  a  future  rulemaking  document. 

We  are  again  proposing  to  add 
provisions  to  allow  fruit  designated  as  a 
regulated  article  to  be  moved  interstate 
with  a  certificate  to  any  area  of  the 
United  States  and  to  revise  the 
provisions  that  allow  fruit  designated  as 
a  regulated  article  to  be  moved 
interstate  with  a  limited  permit.  Our 
new  proposal,  which  differs  from  the 
1985  one,  reflects  our  additional 
experience  in  dealing  with  citrus  canker 
and  incorporates  suggestions  made  by 
commenters  on  the  1985  proposal. 

Fruit  Moved  Interstate  With  a  Limited 
Permit 

Under  the  current  regulations,  fruit 
designated  as  a  regulated  article  may  be 
moved  interstate  from  a  quarantined 
area  in  two  ways:  With  a  permit  for 
scientific  or  experimental  purposes;  or 
with  a  limited  permit  to  areas  of  the 
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United  States  that  are  not  commercial 
citrus-producing  areas.  Commercial 
citrus-producing  areas  are  identified  in 
§  301.75-4  of  the  regulations  as 
American  Samoa,  Arizona.  California, 
Florida,  Guam.  Hawaii.  .Northern 
Mariana  Islands.  Puerto  Rico.  Texas, 
Virgin  Islands  of  the  United  States,  and 
that  portion  of  Louisiana  south  of  a  line 
formed  by  the  following  interstate 
highways:  Beginning  on  Interstate  10  at 
the  western  boundary  of  the  state, 
extending  to  the  junction  of  Interstate  10 
and  Interstate  12  in  East  Baton  Rouge 
Parish,  extending  on  Interstate  12  to  the 
junction  of  Interstate  10  and  Interstate 
12  in  St.  Tammany  Parish,  and 
extending  on  Interstate  10  to  the 
Mississippi  state  line. 

Under  the  current  regulations,  an 
inspector  will  issue  a  limited  permit  for 
the  interstate  movement  of  fruit 
designated  as  a  regulated  article  only  if 
the  inspector: 

(1)  Determines  that  the  fruit  originated 
in  an  area  found  free  of  citrus  canker 
based  on  surveys  conducted  by 
inspectors  appointed  by  the  Deputy 
Administrator; 

(2)  Determines  that  the  fruit  is  free  of 
leaves,  litter,  and  stems  other  than 
stems  less  than  one-inch  long  that  are 
attached  to  the  fruit: 

(3)  Determines  that  the  fruit  has  been 
treated  in  accordance  with  current 

§  301.75-12(3)  of  the  regulations: 

(4)  Determines  that  the  fruit  is  to  be 
moved  in  compliance  with  any 
additional  emergency  conditions 
necessary  to  prevent  the  spread  of  citrus 
canker;  and 

(5)  Determines  that  the  fruit  is  eligible 
for  movement  under  all  other  federal 
domestic  plant  quarantines  and 
regulations. 

We  propose  to  retain  requirements  (2) 
through  (4)  above,  and  to  replace 
requirement  (1)  above  with  the  following 
requirements: 

First,  we  propose  to  allow  fruit 
designated  as  a  regulated  article  to  be 
moved  interstate  with  a  lim.ited  permit 
only  if  an  inspector  determines  there  is 
no  evidence  that  the  grove  from  which 
the  fruit  is  harvested  has  contained  any 
citrus  canker-infested  or  -exposed  plants 
or  plant  parts  within  the  past  year.  This 
requirement  would  help  ensure  that  fruit 
moved  interstate  with  a  limited  permit  is 
free  of  citrus  canker. 

Second,  we  propose  to  require  that 
groves  be  surveyed  at  specific  times  and 
in  a  specific  manner.  Survey 
requirements  would  be  different  for 
groves  of  10  or  more  trees  designated  as 
a  regulated  article  and  for  groves  of 
fewer  than  10  trees  designated  as  a 
regulated  article.  (For  the  proposed 
grove  suneys,  we  are  interested  only  in 


trees  that  can  bear  fruit  designated  as  a 
regulated  article.  We  refer  to  these  trees 
as  "trees  designated  as  a  regulated 
article.") 

For  groves  of  10  or  more  trees 
designated  as  a  regulated  article,  an 
inspector  would  have  to  determine  that 
the  grove  has  been  found  free  of  citrus 
canker  based  on  two  surveys  conducted 
as  follows: 

—Between  one  year  and  90  days  before 
harvest  begins,  an  inspector  must: 
examine  all  trees  on  the  perimeter  of 
the  grove  while  driving  by  the  trees  at 
a  speed  of  not  more  than  3  m.p.h.; 
examine,  while  on  foot,  at  least  12 
trees  in  high-risk  areas  of  the  grove 
(such  as  the  grove  entrance,  the 
perimeter  of  the  grove,  and  areas 
where  the  mcvemcnt  of  people  and 
equipment  is  concentrated);  and 
examine,  while  on  foot,  a  minimum  of 
four  mature  trees  or  eight  young  trees 
in  one  randomly  selected  location  in 
every  10  acres  of  the  grove,  or.  if  the 
grove  is  less  than  10  acres,  examine, 
while  on  foot,  a  minimum  of  four 
mature  trees  or  eight  young  trees  in 
one  randomly  selected  location. 
—No  more  than  90  days  before  harvest 
begins,  an  inspector  must:  Examine  all 
trees  in  the  outer  two  rows  of  the 
grove  while  driving  by  the  trees  at  a 
speed  of  not  more  than  3  m.p.h.: 
examine,  while  on  foot,  at  least  12 
trees  in  high-risk  areas  of  the  grove 
(such  as  the  grove  entrance,  the 
perimeter  of  the  grove,  and  areas 
where  the  movement  of  people  and 
equipment  is  concentrated);  and 
examine,  while  on  foot,  a  minimum  of 
four  mature  trees  or  eight  young  trees 
in  each  of  two  randomly  selected 
locations  in  every  10  acres  of  the 
grove,  or,  if  the  grove  is  less  than  10 
acres,  examine,  while  on  foot,  a 
minimum  of  four  mature  trees  or  eight 
young  trees  in  each  of  two  randomly 
selected  locations. 
At  least  one  of  the  two  surveys  must 
be  conducted  during  weather  conditions 
(high  temperatures  and  frequent  rainfall) 
that  an  inspector  determines  are 
conducive  to  the  development  of  citrus 
canker. 

These  requirements  are  necessary  to 
ensure  that  groves  are  surveyed  in  a 
manner  that  will  enable  inspectors  to 
detect  citrus  canker,  if  it  exists  in  a 
grove,  in  the  earliest  possible  stages  of 
the  disease. 

For  groves  of  fewer  than  10  trees 
designated  as  a  regulated  article,  an 
inspector  would  have  to  detennine  that 
the  grove  has  been  found  free  of  citrus 
canker  based  on  one  survey  conducted 
as  follows: 


No  more  than  30  days  before  the 
beginning  of  harvest,  an  inspector  must 
walk  through  the  grove  and  examine 
every  tree. 

We  also  propose  to  allow  fruit 
harvested  from  a  grove  of  fewer  than  10 
trees  designated  as  a  regulated  article  to 
be  moved  interstate  to  non-citrus- 
producing  states  with  a  limited  permit 
only  if  the  fruit  is  moved  interstate 
directly  to  a  household,  with  the  intent 
that  the  fruit  be  consumed  at.  or  by 
members  of,  that  household. 

We  propose  to  require  only  one 
survey  of  groves  of  fewer  than  10  trees, 
but  two  surveys  of  groves  of  10  or  more 
trees,  for  the  following  reason:  Although 
ideally  we  would  like  all  groves  to  be 
surveyed  two  times,  regardless  of  the 
size  of  the  grove,  we  do  not  have  enough 
inspectors  to  conduct  two  surveys  a 
year  of  e\er\-  grove  from  which  fruit 
designated  as  a  regulated  article  could 
be  shipped,  in  the  State  of  Florida,  the 
only  area  now  quarantined  because  of 
citrus  canker,  thousands  of  individuals 
grow  fruit  designated  as  a  regulated 
article  in  groves  of  fewer  than  10  trees. 
Trees  in  these  groves  are  often  referred 
to  as  "dooryard  '  trees.  Based  on  our 
experience  with  surveys  for  citrus 
canker  in  Florida,  we  have  determined 
that  we  could  not  complete  the  required 
surveys  if  we  subjected  doorv'ard  trees 
to  the  same  two-survey  requirement  as 
groves  of  10  or  more  trees. 

We  propose  to  require  that  the  survey 
of  groves  of  fewer  than  10  trees  be 
conducted  no  more  than  30  days  before 
harvest  begins  to  minim.ize  the  time 
between  survey  and  harvest  that  the 
trees  could  become  exposed  to  or 
infested  with  citrus  canker.  Most  groves 
of  fewer  than  10  trees  are,  literally, 
doorj'ard.  or  "backyard"  trees  whose 
owners  may  or  may  not  take  special 
precautions  to  prevent  the  trees  from 
contracting  diseases,  including  citrus 
canker.  There  is  less  risk  of  trees  in 
larger  groves  becoming  exposed  to  or 
infested  with  citrus  canker  between  the 
second  survey  and  the  har%est  because 
most  of  these  larger  groves  are  for  profit 
and  are.  therefore,  routinely  managed 
for  disease  prevention.  Also,  we  need  to 
allow  90  days  between  the  second 
survey  and  harvest  in  groves  of  10  or 
more  trees  to  allow  time  to  schedule 
surveys.  We  would  not  be  able  to 
complete  surveys  of  ail  the  larger  groves 
within  30  days  of  harvest.  Surveys  of 
groves  of  fewer  than  10  trees  do  not  take 
as  long  or  require  as  many  inspectors. 
Not  only  do  the  groves  contain  fewer 
trees,  but  many  of  these  small  groves 
are  close  together  m  residential  areas 
and  one  inspector  can  survey  many  in  a 
day. 
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However,  because  dooryard  trees 
would  be  subject  to  only  one  survey, 
and  because  dooryard  trees  may  or  may 
n.it  be  managed  for  disease  prevention 
in  the  same  manner  as  larger,  for-profit 
groves,  we  consider  fruit  from  these 
trees  to  be  at  somewhat  higher  risk  than 
fruit  from  larger  groves  for  becoming 
exposed  to  or  infested  with  citrus 
cdnker.  Requiring  that  this  fruit  be 
niovcd  directly  to  a  household  for 
consumption  at.  or  by  members  of.  that 
household  would  help  ensure  that  the 
fruit  does  not  present  a  risk  of  spreading 
c^!rus  canker. 

Fruit  Moved  Interstate  With  a  Certificate 

We  propose  to  allow  fruit  designated 
a.-i  a  regulatt-d  article  to  be  moved 
interstate  with  a  certificate  to  any  area 
of  the  United  States  if  an  inspector: 

(1)  Determines  that  the  fruit  is 
harvested  from  a  grove  of  10  or  more 
trees  designated  as  a  regulated  article: 

(2)  Determines  that  the  fruit  is 
harvested  from  a  grove  that  has  not 
Contained  any  infested  or  exposed 
plants  or  plant  parts  within  the  past  two 
y^'ars: 

(3)  Determines  that  the  fruit  is 
h.irvested  from  a  grove  that  an  inspector 
has  found  free  of  citrus  canker  based  on 
two  surveys  conducted  as  follows: 

(i)  Between  one  year  and  90  days 
before  harvest  begins,  an  inspector 
must:  examine  all  trees  on  the  perimeter 
of  the  grove  whde  driving  by  the  trees  at 
a  speed  of  not  more  than  3  m  ph.; 
examine,  while  on  foot,  at  least  12  trees 
in  high-risk  areas  of  the  grove  (such  as 
the  grove  entrance,  the  perimeter  of  the 
grove,  and  areas  where  the  movement  of 
people  and  equipment  is  concentrated); 
and  examine,  while  on  foot,  a  minimum 
of  four  mature  trees  or  eight  young  trees 
in  one  randomly  selected  location  in 
every  10  acres  of  the  grove,  or.  if  the 
grove  is  less  than  10  acres,  examine, 
while  on  foot,  a  minimum  of  four  mature 
trees  or  eight  young  trees  in  one 
randomly  selected  location;  and 

(ii)  No  more  than  90  days  before 
harvest  begins,  an  inspector  must  walk 
through  the  grove  and  examine:  all  trees 
on  either  side  of  the  first  middle 
(between  the  first  two  rows)  and  every 
fourth  middle  thereafter  throughout  the 
grove:  and  at  least  12  trees  in  high-risk 
areas  of  the  grove  (such  as  the  grove 
entrance,  the  perimeter  of  the  grove,  and 
areas  where  the  movement  of  people 
and  equipment  is  concentrated);  and 
(ui)  At  least  one  of  the  two  surveys 
must  be  conducted  during  weather 
conditions  (high  temperatures  and 
frequent  rainfall)  that  an  inspector 
determines  are  conducive  to  the 
de\  elopment  of  citrus  canker: 


(4)  Determines  that  the  fruit  is 
harvested  from  a  grove  that  is  at  least 
one-half  mile  from  any  property  that  has 
contained  infested  or  exposed  plants  or 
plant  parts  during  the  past  two  years; 

(5)  Determines  that,  within  five  miles 
of  the  grove  from  which  the  fruit  is 
harvested,  the  following  plants  have 
been  destroyed:  (i)  All  infested  plants; 
and  (ii)  Any  exposed  plants  identified 
by  an  inspector  as  being  at  high  risk  for 
developing  citrus  canker.  An  inspector 
w  ill  determine  whether  exposed  plants 
are  at  high  risk  for  developing  citrus 
canker  by  evaluating  all  of  the 
circumstances  related  to  the  exposure, 
including,  but  not  limited  to,  the 
fi)llowing:  The  stage  of  maturity  of  the 
exposed  plants  at  the  time  of  exposure; 
the  size  and  degree  of  infestation  to 
which  the  plants  were  exposed;  the 
proximity  of  the  exposed  plants  to 
infested  plants;  the  length  of  time  the 
plants  were  exposed  to  infestation;  and 
the  strain  of  bacterium  to  which  the 
plants  were  exposed; 

(6)  Determines  that,  during  the  past 
two  years,  the  grove  from  which  the  fruit 
is  harvested  has  received  shipments  of 
plants  desigaated  as  regulated  articles 
only  from  nurseries  found  free  of  citrus 
canker  on  three  surveys  conducted  by 
an  inspector  not  more  than  90  days 
before  each  shipment  (every  plant 
designated  as  a  regulated  article  in  the 
nursery  must  be  inspected  on  each 
survey); 

(7)  Determines  that  properties  within 
five  miles  of  the  grove  from  which  the 
fruit  is  harvested  were  surveyed  and 
found  free  of  infestation  by  an  inspector 
at  least  one  time  during  the  past  year  as 
follows:  (i)  All  properties  that  contain  10 
or  more  plants  designated  as  regulated 
articles  and  that  are  within  five  miles  of 
the  grove;  (ii)  All  properties  that  contain 
one  to  nine  plants  designated  as 
regulated  articles  and  that  are  within 
one-half  mile  of  the  grove;  and  (iii) 
Twenty  percent  of  the  properties  that 
contain  one  to  nine  plants  designated  as 
reguiated  articles  and  that  are  within 
one-half  to  five  miles  of  the  grove.  The 
20-percent  sample  must  be  distributed 
as  evenly  as  possible  over  the  area,  with 
different  samples  inspected  each  year 
for  five  years; 

(8)  Determines  that  all  personnel, 
vehicles,  and  equipment  are  treated  in 
accordance  with  proposed  §  301.75-12 
(c)  and  (d)  of  the  regulations  upon 
entering  the  grove  from  which  the  fruit  is 
harvested: 

(9)  Determines  that  the  fruit  and  its 
containers  are  not  mixed  during  picking, 
hauling  before  packing,  or  packing,  with 
fruit  that  is  designated  as  a  regulated 
article  but  does  not  qualify  for  a 
certificate; 
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(10)  Determines!  that  the  fruit  is 
treated  in  accordance  with  §  301.75- 
12(a)  of  the  regulations  and  then  waxed; 

(11)  Determines  that  the  fruit  is 
packed  in  containers  marked  with  a 
United  States  Department  of  Agriculture 
stamp  that  says  "Certified  under  all 
applicable  Federal  or  State  cooperative 
domestic  plant  quarantines"; 

(12)  Determines  that  the  packed  fruit 
is  free  of  leaves,  twigs,  and  other  plant 
litter,  except  stems  less  than  one-inch 
long  that  are  attached  to  the  fruit: 

(13)  Determines  that  the  fruit  is  to  be 
moved  under  any  additional  emergency 
conditions  that  may  be  imposed  by  the 
Deputy  Administrator  under  the  Federal 
Plant  Pest  Act  to  prevent  the  spread  of 
citrus  canker:  and 

(14)  Determines  that  the  fruit  is 
eligible  for  movement  under  all  other 
federal  domestic  plant  quarantines  and 
regulations  applicable  to  the  fruit. 

The  proposed  requirements  for 
treating  personnel,  vehicles,  and 
equipment  (requirement  (8),  above)  are 
as  follows: 

All  personnel  must  clean  their  hands 
with  one  of  the  following  disinfectants 
upon  entering  the  grove;  Gallex  1027 
Antimicrobial  Soap;  Hibiclens;  Hibistat; 
Sani  Clean  Hand  Soap;  or  Seventy 
Percent  Isopropyl  Alcohol.  All  vehicles 
and  equ'pment  zust  be  disinfected  upon 
entering  the  grove  by  removing  all 
leaves,  twigs,  fruit,  and  other  plant 
debris  from  all  areas  of  the  equipment  or 
vehicles,  including  in  cracks,  under 
chrome  strips,  and  on  the  undercarriage 
of  vehicles,  and  by  wetting  all  surfaces 
(including  the  inside  of  boxes  and 
trailers),  to  the  point  of  runoff,  with  one 
of  the  following  disinfectants:  A  200- 
ppm  chlorine  solution  with  a  pH  of  6.0  to 
7.5;  a  0.2-percent  solution  of  a 
quaternary  ammonium  chloride  (QAC) 
compound:  a  solution  of  hot  water  and 
detergent,  under  high  pressure  (at  least 
30  pounds  per  square  inch),  at  a 
minimum  temperature  of  160  T.;  or 
steam,  at  a  minimum  temperature  of  160 
°F.  at  the  point  of  contact.  These 
disinfectants  have  been  demonstrated  to 
be  effective  in  destroying  bacteria  that 
cause  citrus  canker. 

The  proposed  criteria  for  obtaining  a 
certificate  to  move  fruit  interstate 
include  all  of  the  requirements  for 
qualifying  for  a  limited  permit  plus 
other,  more  stringent,  requirements. 
These  criteria  would  ensure  that  fruit 
moved  under  certificate  would  present 
minimal  risk  of  having  even  low, 
undetectable  levels  of  citrus  canker. 

We  propose  to  issue  certificates  only 
for  fruit  harvested  from  groves 
containing  10  or  more  trees  designated 
as  a  regulated  article  because  we  must 


Federal  Register  /  Vol.  52,  No.  180  /  Thursday.  September  17.  1987  /  Proposed  Rules 


35109 


Hmi;  the  num'ner  of  groves  that  we  will 
inspect  for  fruit  certification.  The 
proposed  process  of  determining  that 
fruit  meets  the  requirem.ents  for  moving 
interstate  with  a  certificate  would 
involve  many  hours  of  work  by 
inspectors  for  each  certificate  issued. 
We  have  enough  inspectors  to  perform 
this  work  if  we  stipulate  that  fruit  will 
be  eligible  to  move  interstate  with  a 
certificate  only  if  it  is  harvested  from  a 
grove  containing  10  or  more  trees 
designated  as  a  regulated  article. 
However,  we  do  not  have  enough 
inspectors,  or  the  funds  to  hire  and  train 
enough  inspectors,  to  issue  certificates 
for  fruit  from  the  thousands  of  groves  in 
Florida  that  contain  fewer  than  10  trees 
designated  as  a  regulated  article. 
Placing  the  cut-off  at  10  trees  would 
allow  us.  given  our  available  personnel 
and  funds,  to  issue  the  maximum 
number  of  certificates  in  accordance 
with  the  proposed  requirements. 

In  addition,  we  propose  to  deny 
certificates  for  the  interstate  movement 
of  fruit  designated  as  a  regulated  article 
if  the  fruit  is  from  the  a.-ea  composed  of 
Manatee,  Pinellas,  or  Sarasota  counties, 
or  from  Hillsborough  County  south  of 
State  Road  60  until  two  years  after  the 
last  infested  plant  in  this  area  has  been 
destroyed.  These  counties  comprise  the 
only  area  in  Florida  where  the  "A" 
strain  of  citrus  canker  has  been  found. 
The  "A"  strain  of  citrus  canker  is  a  very 
aggressive  strain  of  the  disease.  This 
prohibition  would  provide  additional 
assurance  that  fruit  designated  as  a 
regulated  article  and  moved  interstate 
with  a  certificate  is  free  of  citrus  canker. 
Confirmation  of  additional  infestations 
of  citrus  canker  in  Florida'might  be 
cause  for  suspending  the  issuance  of 
certificates  in  other  areas  of  the  state. 

DeHnitions 

We  propose  to  revise  the  current 
definition  for  "Grove"  to  clarify  the 
meaning  of  this  term.  We  also  propose 
to  revise  the  definition  of  "Citrus 
canker"  so  that  it  accurately  reflects 
current  taxonomic  nomenclature.  We 
propose  to  add  detinitions  for  the 
following  terms  used  in  our  proposal: 
"Exposed"  and  "Infested."  In  addition. 
we  propose  to  revise  the  term 
"Infestation  or  infested"  to  read 
"Infestation":  however,  the  definition 
would  remain  the  same. 

Miscellaneous 

We  propose  to  remove  footnotes  2 
and  5  and  all  references  to  them 
because  they  are  not  necessary. 
Footnote  2  contains  text  from  Section 
105dd  of  the  Federal  Plant  Pest  Act, 
which  gives  the  Secretary  of  Agncidture 
the  authority  to  take  emergency 


measures  to  prevent  the  dissemination 
of  plant  pests  that  are  not  prevalent  in 
the  United  States.  The  footnote  does  not 
contain  any  information  necessary  to 
carry  out  the  requiremients  of  the 
regulations.  Also,  our  authority  to 
impose  the  regulations  is  contained  in 
the  authority  citation  for  Subpart-Citrus 
Canker,  and  this  authority  citation 
includes  7  VS.C.  150dd.  Footnote  5 
applies  to  the  treatments  listed  in 
§  301.75-12.  It  states;  "These  t.reatm,ents 
shall  be  monitored  by  inspecto.'s  in 
order  to  assure  compliance  with  the 
treatment  provisions."  Inspectors 
m.onitor  miany  activities  governed  by  the 
regulations,  not  just  the  application  of 
required  treatments,  to  ensure 
compliance  with  the  regulations.  Since 
footnote  5  does  not  contain  any  special 
requirements  related  to  monitoring  of 
treatments,  there  appears  to  be  no 
reason  for  this  footnote. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  proposed  nle  in 
confo.^mance  with  Executive  Order 
12291.  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  proposed  rule 
would  have  an  effect  on  the  economy  of 
less  than  $100  million:  would  not  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
federal,  state,  or  local  government 
agencies,  or  geographic  regions:  and 
would  not  cause  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Our  proposal  to  issue  certificates  for 
fruit  designated  as  regulated  articles 
relieves  restrictions  on  owners  of  groves 
that  contain  10  or  more  trees  designated 
as  a  regulated  article.  However,  this 
proposal  would  affect  only  fruit 
(primarily  citrus)  that  is  moved 
intei-state  as  fresh  fruit.  Most  Florida 
fruit  designated  as  a  regulated  article  is 
processed  within  the  State  and  is, 
therefore,  not  atfected  hv  this  proposal. 
Less  than  20  percent  of  Florida  fruit 
designated  as  a  regulated  article  is 
consumed  as  fresh  fruit,  and  much  of 
this  IS  consumed  within  the  State  or 
exported  out  cf  the  United  States.  Fruit 
consumed  withm  the  State  of  Flonda  or 
exporied  out  of  the  state  directly  to 
another  country  also  would  not  be 
affected  by  this  proposal.  Before  1984, 
only  about  one  pe.-cent  of  Flonda  fruit 
designated  as  a  regulated  article  has 
been  moved  interstate  as  fresh  fmit  to 
commercial  citrus-producing  areas  of 


the  United  States.  We  do  not  expect  that 
adoption  of  our  proposal  would  cause 
any  change  in  this  percentage. 

As  explained  earlier  in  this 
supplementary  information,  we  do  not 
have  enough  inspectors,  or  the  funds  to 
hire  and  train  enough  inspectors,  to 
issue  certificates  for  fruit  from  the 
thousands  of  groves  in  Florida  that 
contain  fewer  than  10  trees  designated 
as  a  regulated  article.  Stipulating  that 
fruit  will  be  eligible  for  a  certificate  only 
if  it  comes  from  a  grove  of  10  or  more 
trees  designated  as  a  regulated  article 
would  allow  us  to  issue  the  maximum 
number  of  certificates  given  our 
available  personnel  and  funds. 
However,  we  do  not  expect  this 
limitation  to  have  any  significant 
economic  effect  on  groves  of  fewer  than 
10  trees  designated  as  a  regulated  article 
because,  historically,  almost  all  of  the 
fresh  fruit  mioved  interstate  from  Florida 
has  been  destined  for  areas  of  the 
United  States  that  are  not  commercial 
citrus-producing  areas.  Fruit  may  be 
moved  interstate  with  a  limited  permit 
to  areas  of  the  United  States  that  are  not 
commercial  citrus-producing  areas.  We 
expect  that  most  grove  owTiers  who  can 
now  move  fruit  interstate  witli  a  limited 
permit  could  continue  to  do  so  if  our 
proposal  is  adopted. 

Our  proposed  amendments  to  the 
requirements  concerning  limited  permits 
would  allow  fruit  from  groves  of  fewer 
than  10  trees  designated  as  a  regulated 
article  to  be  moved  interstate  with  a 
limited  permit  only  if  the  fruit  is  moved 
interstate  directly  to  a  household,  with 
the  intent  that  the  fruit  be  consumed  at. 
or  by  members  of,  that  household.  Most 
groves  of  fewer  than  10  trees  designated 
as  a  regulated  article  are  on  residential 
properties  and  are  not  maintained  for 
profit.  Generally,  fruit  from  these  L'ees  is 
consumed  locally  or  is  delivered  as  gifts 
to  relatives  and  friends.  Therefore;  we 
do  not  expect  that  adoption  of  our 
proposal  would  have  any  significant 
economic  effect  on  owners  of  groves 
with  10  or  fewer  trees  designated  as  a 
regulated  article. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  adoption  of  the 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantia!  number  of  small  entities. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  [44  U  S  C  3501  et 
seq).  we  have  submitted  the  information 
collection  provisions  in  this  proposed 
rule  to  the  Office  of  Management  and 
Budget  (0MB!  for  approval.  You  may 
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send  writtun  comments  on  these 
provisions  to  the  Office  of  Information 
and  Regulatory  .A,ffa!rs.  OMD.  Attention: 
Dc;sk  Officer  for  .Xf'HIS:  Washington. 
DC  20503.  Please  send  a  copy  of  your 
comments  to  Steven  B.  Farbman, 
Assistant  Director:  Regulatory 
Coordination,  Animal  and  Plant  Health 
Inspection  Service,  United  States 
Department  of  Agriculture,  Room  726, 
Federal  Building,  6c>05  Belcrest  Road, 
Hyattsville.  MD  20782. 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  ■;0.025  and  is  subject  to  the 
provisions  of  Hxccutive  Order  12372, 
vihich  requires  intergovernmental 
consultation  with  state  and  local 
officials.  (See  7  CFR  Part  3015,  Subpart 
V.) 

list  of  Subjects  in  7  CFR  Part  301 

Agricultiiral  commodiiies.  Citrus 
c.nker,  Plant  disease,  Plant  pests.  Plants 
(Agriculture),  Quarantine, 
1  ransportation. 

Accordingly,  we  propose  to  amend 
I'.irt  301  as  follows; 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  Part  301 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  150bh.  loOdd.  150ee, 
l,M)ff.  161.  162.  and  164-167;  7  CFR  2.17,  2.51. 

and  371.2(c]. 

§5  301.75-7,  301.75-8,  301.75-9,  301.75-12 
[Amended] 

2.  Footnotes  2  in  §  301. "5-7  and  5  in 
5;  301.75-12  and  all  references  to  them 
would  be  removed,  and  footnotes  3  in 
§  301.75-8  and  4  in  §  301.75-9  and  all 
references  to  them  would  be 
renumbered  2  and  3.  respectively. 

3.  In  §  301.75-1,  the  term  "Infestation 
or  infested"  would  be  revised  to  read 
"Infestation"  and  the  definition  would 
be  revised:  the  definitions  for  "Citrus 
canker"  and  "Grove"  would  be  revised; 
and  definitions  for  "Elxposed"  and 
"Infested"  would  be  added  in 
alphabetical  order  to  read  as  follows: 

§  301.75-1     Detinitions. 

•         •         *         *         • 

Citrus  canker.  The  plant  disease 
caused  by  the  bacterium  Xanthonionas 
campestns  pv.  citri  (Hasse)  Dye, 

Exposed.  Suspected  by  an  inspector  of 
containing  the  bacterium  that  causes 
citrus  canker  because  of  proximity  to  an 
infestation. 

Grove.  Any  stand  of  trees  maintained 
for  the  purpose  of  producing  fruit  and 
separated  from  other  trees  by  a 
boundary,  such  as  a  fence,  stream,  road, 
canal,  irrigation  ditch,  hedgerow,  or 


open  space,  that  is  identifiable  to  an 
inspector  as  the  boundary  of  the  grove. 

Infestation.  The  presence  of  citrus 
canker  or  the  existence  of  circumstances 
that  make  it  reasonable  for  an  inspector 
to  believe  that  citrus  canker  is  present. 

Infested.  Containing  the  bacterium 
that  causes  citrus  canker. 
•        •        •        *        * 

4.  In  §  301.75-7,  paragraphs  (b),  (c), 
(d),  [e],  and  (f)  would  be  redesignated  as 
paragraphs  (c),  (d).  (e),  (f).  and  (g);  new 
paragraphs  (b)  and  (h)  would  be  added; 
redesignated  paragraph  (c)  would  be 
revised  and  headings  would  be  added 
before  the  introductory  text  in 
paragraph  (a)  and  in  redesignated 
paragraphs  (d).  (e),  (f),  and  (g)  to  read  as 
follows: 

§  301.75-7    Issuance  and  cancellation  of 
certificates  and  limited  permits. 

(a)  Certificates  for  interstate 
movement  of  seed.  *  *  * 

(b)  Certificates  for  interstate 
movement  of  fruit.  Except  as  specified  in 
paragraph  (h)  of  this  section,  an 
inspector  will  issue  a  certificate  for  the 
interstate  movement  of  fruit  designated 
as  a  regulated  article  if  an  inspector: 

(1)  Determines  that  the  fruit  is 
harvested  from  a  grove  of  10  or  more 
trees  designated  as  a  regulated  article; 

(2)  Determines  that  the  fruit  is 
harvested  from  a  grove  that  has  not 
contained  any  infested  or  exposed 
plants  or  plant  parts  within  the  past  two 
years; 

(3)  Determines  that  the  fruit  is 
harvested  from  a  grove  that  an  inspector 
has  found  free  of  citrus  canker  based  on 
two  surveys  conducted  as  follows: 

(i)  Between  one  year  and  90  days 
before  harvest  begins,  an  inspector 
must:  Examine  all  trees  on  the  perimeter 
of  the  grove  while  driving  by  the  trees  at 
a  speed  of  not  more  than  3  m.p.h.; 
examine,  while  on  foot,  at  least  12  trees 
in  high-risk  areas  of  the  grove  (such  as 
the  grove  entrance,  the  perimeter  of  the 
grove,  and  areas  where  the  movement  of 
people  and  equipment  is  concentrated): 
and  examine,  while  on  foot,  a  minimum 
of  four  mature  trees  or  eight  young  trees 
in  one  randomly  selected  location  in 
every  10  acres  of  the  grove,  or,  if  the 
grove  is  less  than  10  acres,  examine, 
while  on  foot,  a  minimum  of  four  mature 
trees  or  eight  young  trees  in  one 
randomly  selected  location:  and 

(ii)  No  more  than  90  days  before 
harvest  begins,  an  inspector  must  walk 
through  the  grove  and  examine:  All  trees 
on  either  side  of  the  first  middle 
(between  the  first  two  rows)  and  every 
fourth  middle  thereafter  throughout  the 
grove:  and  at  least  12  trees  in  high-risk 
areas  of  the  grove  (such  as  the  grove 
entrance,  the  perimeter  of  the  grove,  and 


areas  where  the  movement  of  people 
and  equipment  is  concentrated);  and 
(iii)  At  least  one  of  the  two  surveys 
must  be  conducted  during  weather 
conditions  (high  temperatures  and 
frequent  rainfall)  that  an  inspector 
determines  are  conducive  to  the 
development  of  citrus  canker: 

(4)  Determines  that  the  fruit  is 
harvested  from  a  grove  that  is  at  least 
one-half  mile  from  any  property  that  has 
contained  infested  or  exposed  plants  or 
plant  parts  during  the  past  two  years; 

(5)  Determines  that,  within  five  miles 
of  the  grove  from  which  the  fruit  is 
harvested,  the  following  plants  have 
been  destroyed: 

(i)  All  infested  plants;  and 

(ii)  Any  exposed  plants  identified  by 
an  inspector  as  being  at  high  risk  for 
developing  citrus  canker. 
An  inspector  will  determine  whether 
exposed  plants  are  at  high  risk  for 
developing  citrus  canker  by  evaluating 
all  of  the  circumstances  related  to  the 
exposure,  including,  but  not  limited  to, 
the  following;  The  stage  of  maturity  of 
the  exposed  plants  at  the  time  of 
exposure:  the  size  and  degree  of 
infestation  to  which  the  plants  were 
exposed:  the  proximity  of  the  exposed 
plants  to  infested  plants;  the  length  of 
time  the  plants  were  exposed  to 
infestation;  and  the  strain  of  bacterium 
to  which  the  plants  were  exposed: 

(6)  Determines  that,  during  the  past 
two  years,  the  grove  from  which  the  fruit 
is  harvested  has  received  shipments  of 
plants  designated  as  regulated  articles 
only  from  nurseries  found  free  of  citrus 
canker  on  three  surveys  conducted  by 
an  inspector  not  more  than  90  days 
before  each  shipment  (every  plant 
designated  as  a  regulated  article  in  the 
nursery  must  be  inspected  on  each 
survey); 

(7)  Determines  that  properties  within 
five  miles  of  the  grove  from  which  the 
fruit  is  harvested  were  surveyed  and 
found  free  of  infestation  by  an  inspector 
at  least  one  time  during  the  past  year  as 
follows:  (i)  All  properties  that  contain  10 
or  more  plants  designated  as  regulated 
articles  and  that  are  within  five  miles  of 
the  grove:  (li)  All  properties  that  contain 
one  to  nine  plants  designated  as 
regulated  articles  and  that  are  within 
one-half  mile  of  the  grove;  and  (iii) 
Twenty  percent  of  the  properties  that 
contain'  one  to  nine  plants  designated 
as  regulated  articles  and  that  are  within 
one-half  to  five  miles  of  the  grove.  The 
20-percent  sample  must  be  distributed 
as  evenly  as  possible  over  the  area,  with 
different  samples  inspected  each  year 
for  five  years: 

(8)  Determines  that  all  personnel, 
vehicles,  and  equipment  are  treated  in 
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accordance  with  §  301.75-12  (c)  and  (d) 
of  this  subpart  upon  entering  the  grove 
from  which  the  fruit  is  harvested. 

(9)  Determines  that  the  fruit  and  its 
containers  are  not  mixed  during  picking, 
hauling  before  packing,  or  packing,  with 
fruit  that  is  designated  as  a  regulated 
article  but  does  not  qualify  for  a 
certificate; 

(10)  Determines  that  the  fruit  is 
treated  in  accordance  with  §  301.75- 
12(a)  of  this  subpart  and  then  waxed; 

(11)  Determines  that  the  fruit  is 
packed  in  containers  marked  with  a 
United  States  Department  of  Agriculture 
stamp  that  says  "Certified  under  all 
applicable  Federal  or  State  cooperative 
domestic  plant  quarantines"; 

(12)  Determines  that  the  packed  fruit 
is  free  of  leaves,  twigs,  and  other  plant 
litter,  except  stems  less  than  one-inch 
long  that  are  attached  to  the  fruit; 

(13)  Determines  that  the  fruit  is  to  be 
moved  under  any  additional  emergency 
conditions  that  may  be  imposed  by  the 
Deputy  Administrator  under  the  Federal 
Plant  Pest  Act  to  prevent  the  spread  of 
citrus  canker  and 

(14)  Determines  that  the  fruit  is 
eligible  for  movement  under  all  other 
federal  domestic  plant  quarantines  and 
regulations  applicable  to  the  fruit. 

(c)  Limited  permits  for  interstate 
movement  of  fruit.  An  inspector  will 
issue  a  limited  permit  for  the  interstate 
movement  of  fruit  designated  as  a 
regulated  article  if  an  inspector: 

(1)  Determines  that  the  fruit  is 
harvested  from  a  grove  that  has  not 
contained  any  infested  or  exposed 
plants  or  plant  parts  within  the  past 
year; 

(2|  Determines  that  the  fruit  is 
harvested  from  a  grove  that  an  inspector 
has  found  free  of  citrus  canker  based  on 
surveys  conducted  as  follows: 

(i)  For  a  grove  of  10  or  more  trees 
designated  as  a  regulated  article: 

(A)  Between  one  year  and  90  days 
before  harvest  begins,  an  inspector 
must:  Examine  all  trees  on  the  perimeter 
of  the  grove  while  driving  by  the  trees  at 
a  speed  of  not  more  than  3  m.p.h.; 
examine,  while  on  foot,  at  least  12  trees 
in  high-risk  areas  of  the  grove  (such  as 
the  grove  entrance,  the  perimeter  of  the 
grove,  and  areas  where  the  movement  of 
people  and  equipment  is  concentrated); 
and  examine,  while  on  foot,  a  minimum 
of  four  mature  trees  or  eight  young  trees 
in  one  randomly  selected  location  in 
every  10  acres  of  the  grove,  or,  if  the 
grove  is  less  than  10  acres,  examine, 
while  on  foot,  a  minimum  of  four  mature 
trees  or  eight  young  trees  in  one 
randomly  selected  location;  and 

(B)  No  more  than  90  days  before 
harvest  begins,  an  inspector  must: 
Examine  all  trees  in  the  outer  two  rows 


of  the  grove  while  driving  by  the  trees  at 
a  speed  of  not  more  than  3  m.p  h  ; 
examine,  while  on  foot,  at  least  12  trees 
in  high-risk  areas  of  the  grove  (such  as 
the  grove  entrance,  the  perimeter  of  the 
grove,  and  areas  where  the  movement  of 
people  and  equipment  is  concentrated); 
and  examine,  while  on  foot,  a  minimum 
of  four  mature  trees  or  eight  young  trees 
in  each  of  two  randomly  selected 
locations  in  every  10  acres  of  the  grove, 
or,  if  the  grove  is  less  than  10  acres, 
examine,  while  on  foot,  a  minimum  of 
four  mature  trees  or  eight  young  trees  in 
each  of  two  randomly  selected 
locations;  and 

(C)  At  least  one  of  the  two  surveys 
must  be  conducted  during  weather 
conditions  (high  temperatures  and 
frequent  rainfall)  that  an  inspector 
determines  are  conducive  to  the 
development  of  citrus  canker. 

(ii)  For  a  grtive  of  fewer  than  10  trees 
designated  as  a  regulated  article,  an 
inspector  must  walk  through  the  grove 
and  examine  each  tree  within  30  days 
before  harvest  begins. 

(3)  Determines  that  the  fruit  is  treated 
in  accordance  with  §  301.75-12(a)  of  this 
subpart; 

(4)  Determines  that  the  fruit  is  free  of 
leaves,  twigs,  and  other  plant  litter, 
except  stems  less  than  one-inch  long 
that  are  attached  to  the  fruit: 

(5)  Determmes  that  the  fruit  is  to  be 
moved  interstate  under  any  additional 
emergency  conditions  that  may  be 
imposed  by  the  Deputy  Administrator 
under  the  Federal  Plant  Pest  Act  to 
prevent  the  spread  of  citrus  canker; 

(6)  Determines  that  the  fruit  is  eligible 
for  interstate  movement  under  all  other 
federal  domestic  plant  quarantines  and 
regulations  applicable  to  the  fruit;  and 

(7)  Determmes  that  fruit  harvested 
from  a  grove  of  fewer  than  10  trees 
designated  as  a  regulated  article  is  to  be 
moved  interstate  directly  to  a 
household,  with  the  intent  that  the  fruit 
will  be  consumed  at,  or  by  members  of. 
that  household. 

(d)  Issuance  of  certificates  and 
limited  permits.    '   *   * 

(e)  Witfidrai^al  of  certificates  and 
limited  permits.    •  *   • 

(f)  Calamondin  plants.   *  *  * 

(g)  Container-grown  calamondin  and 
kumquat  nursery  plants.    '   '   ' 

(h)  Fruit  ineligible  for  interstate 
movement  with  a  certificate.  Fruit 
designated  as  a  regulated  article  from 
the  area  composed  of  Manatee.  Pinellas, 
and  Sarasota  counties,  and  Hillsborough 
County  south  of  State  Road  60  will  not 
be  eligible  for  interstate  movement  with 
a  certificate  until  two  years  after  the  last 
infested  plant  in  the  area  has  been 
destroyed. 


5.  In  §  301.75-12.  new  paragraphs  (c) 
and  (d)  would  be  added  to  read  as 
follows 

§  30 1 .75- 1 2    Treatments. 

•  *  •  •  • 

(c)  Personnel.  All  personnel  must 
clean  their  hands  using  one  of  the 
following  disinfectants: 

(1)  Gallex  1027  Antimicrobial  Soap: 

(2)  Hibiclens; 

(3)  Hibistat; 

(4)  Sani  Clean  Hand  Soap,  or 

(5)  Seventy  Percent  Isopropyl  Alcohol. 

(d)  Vehicles  and  equipment.  Vehicles 
and  equipment  must  be  disinfected  by 
removing  all  leaves,  twigs,  fruit,  and 
other  plant  debris  from  all  areas  of  the 
equipment  or  vehicles,  including  in 
cracks,  under  chrome  strips,  and  on  the 
undercarriage  of  vehicles,  and  by 
wetting  all  surfaces  (including  the  inside 
of  boxes  and  trailers),  to  the  point  of 
runoff,  with  one  of  the  following 
disinfectants: 

(1)  A  200-ppm  chlorine  solution  with  a 
pH  of  6.0  to  7.5; 

(2)  A  0.2-percent  solution  of  a 
quaternary  ammonium  chloride  (QAC) 
compound; 

(3)  A  solution  of  hot  water  and 
detergent,  under  high  pressure  (at  least 
30  pounds  per  square  inch),  at  a 
minimum  temperature  of  160  '¥;  or 

(4)  Steam,  at  a  minimum  temperature 
of  160  T.  at  the  point  of  contact. 

Done  at  Washington.  DC,  this  11th  day  of 
September.  1987. 

W.F.  Helms. 

Deputy  Administrator.  Plant  Protection  and 
Quarantine.  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc  87-21295  Filed  9-1&-8-:  8:45  am| 
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DEPARTMENT  OF  ENERGY 
Office  of  the  Secretary 
10  CFR  Part  600 

Financial  Assistance;  Revised  Policy 
on  Restricting  Eligibility  for  Financial 
Assistance  Awards 

AGENCY:  Department  of  Energy. 
ACTION:  Proposed  rule. 

summary:  The  Department  of  Energy 
(DOE)  today  proposes  a  limited  revision 
of  Subparts  A  and  B  of  the  Financial 
Assistance  Rules.  10  CVH  Part  600,  to 
establish  an  additional  method  by  which 
eligibility  to  receive  a  DOE  financial 
assistance  award  may.  under 
appropriate  circumstances,  be  restricted 
to  8  single  appUcant  and  to  provide 
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additional  guidance  concerning  the 
documentation  required  for 
ni)ni:ompetit!ve  awards.  To  address  the 
issue  of  noncompetitu  e  financial 
assistance  in  a  more  comprehensive 
vvuv.  the  Depdr'ment  of  Energy  is 
issuing  this  proposed  rule. 
DATE:  Wntten  comments  on  the 
proposed  rule  must  be  received  by 
0':toL)€r  19,  1987. 
ADDRESS:  Comments  should  be 
addressed  to:  James  J.  Cavanagh, 
D;rector.  Business  and  Financial  Policy 
Division  (MA-422),  Procurement  and 
Assistance  Manag-jment  Directorate, 
I'  S,  Department  of  Energy,  \0(K) 
independence  Avenue,  SVV., 
Washington.  DC  20585. 

FOR  FURTHER  INFORMATtON  CONTACT: 

hdvvard  F.  Sharp.  Business  and 

Financial  Poiicy  Division  (MA-422), 

U.S.  Department  of  Energy. 

Washington,  DC  20585.  (202)  586-8192. 
Christopher  Smith,  Office  of  the 

Assistant  General  Counsel  for 

Procurem.ent  and  Finance  (GC-34), 

U.S.  Department  of  Energy, 

Washington,  DC  20585,  (202)  58&-1526. 

SUPPLEMENTARY  INFORMATK}N: 
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1.  Introduction 

The  Department  of  Energy  (DOE)  is 
today  proposing  to  amend  its  Financial 
A.ssistance  Rules  to  provide  an 
additional  circumstance  under  ivhich 
noncompetitive  financial  assistance 
awards;  i.e..  grants  and  cooperative 
agreements,  may  be  made  and  to 
include  guidance  related  to  those 
awards. 

DOE  prefers  to  award  discretionary 
financial  assistance  on  the  basis  of 
solicitations  which  provide  for  the 
maximum  amount  of  competition 
feasible  (see  §  600.6(b)l.  Today's 
proposal  does  not  change  that 
preference.  Nevertheless,  it  is  DOE  s 
experience  that  the  maximum  amount  of 
competition  is  not  always  appropriate  or 
feasible  and  that  administratively 
controlled  methods  of  funding 
noncompetiiively  must  be  available  to 
ihe  Department. 

.\{  present,  the  FinancKil  Assistance 
Rules  explicitly  provide  two  methods  by 
which  the  Department  may  make  a 
financial  assistance  award  under 


circumstances  of  restricted  eligibility: 
Acceptance  of  an  unsolicited 
application  on  the  basis  of  selection 
criteria  oriented  to  a  research  project 
(§  600.14(e)),  or  in  response  to 
applications  received  under  a 
solicitation  which  restricts  eligibility  to 
a  class{es)  of  eligible  applicants 
(§  600.7(b))  (limited  competition);  e.g.,  a 
solicitation  to  which  only  universities 
having  nuclear  reactors  could  respond. 
These  two  categories  of  restricted 
eligibility  do  not,  however,  provide  a 
clear  basis  for  restricting  eligibility  and 
making  an  award  to  only  one  applicant 
(noncompetitive).  Over  the  years,  DOE 
has  found  it  necessary  to  occasionally 
restrict  eligibility  to  one  applicant. 
Therefore,  DOE  is  proposing  to 
establish  administrative  review  criteria 
which  are  to  be  used  in  situations  where 
it  is  necessary  or  appropriate  to  restrict 
eligibility  noncompetitively  to  only  one 
applicant.  The  criteria  which  shall  apply 
to  circumstances  in  which  eligibility  is 
restricted  to  a  single  applicant  will  be 
contained  in  a  determination  of 
noncompetitive  financial  assistance 
(DNCFA). 

II.  Proposed  Changes  to  10  CFR  Part  600 

Section  600.6  is  proposed  to  be 
amended  by  revising  paragraph  (a)  and 
adding  a  new  paragraph  (b)  to 
distinguish  the  bases  for  making  new 
and  renewal  discretionary  financial 
assistance  awards.  Paragraph  (a)(2) 
would  be  revised  to  clarify  that  the 
selection  criteria  found  at  §  600.14(e)(1) 
must  be  satisfied  in  order  for  a  new 
award  to  be  made  under  that  authority. 
In  addition  §  600.6  would  be  revised  by 
adding  new  paragraphs  (a)(4)  and  (a)(5) 
which  identify  the  applications  which 
use  a  DNCFA  as  a  basis  for  making  a 
discretionary  financial  assistance 
award. 

Section  600.7(b)  would  be  revised  by 
redesignating  existing  paragraph  (b)  as 
paragraph  (b)(1)  and  be  creating  a  new 
paragraph  (b)(2)  which  would  set  forth 
the  management  controls  over  the  added 
category  of  authorized  noncompetitive 
assistance  awards.  Those  controls 
include  justification  criteria  and 
documentation,  signature,  and 
publication  requirements  (including  the 
addition  of  a  14-day  public  comment 
period). 

Section  600.14  would  be  amended  by 
the  redesignation  of  existing  paragraph 
(f)  as  paragraph  (g),  and  existing 
paragraph  (g)  as  paragraph  (h)  and  by 
inserting  a  new  paragraph  (f)  to  specify 
the  documentation,  signature,  and 
publication  requirements  (including  a 
14-day  public  comment  period)  for  the 
justification  for  acceptance  of  an 
unsolicited  application.  DOE  believes 


that  it  is  desirable  that  the  public  be 
aware  of  these  requirements. 

Section  600.106  would  be  amended  by 
revising  paragraph  (c)  to  reflect  the 
policies  of  §  600.7(bl(2)  for 
determinations  of  noncompetitive 
financial  assistanoe. 

III.  Review  Under  Executive  Order  12291 

Today's  proposal  was  reviewed  under 
Executive  Order  12291  (February  17, 
1981).  DOE  has  concluded  that  the  rule 
is  not  a  "major  rule"  because  its 
promulgation  will  not  result  in:  (1)  An 
annual  effect  on  the  economy  of  SlOO 
million  or  more;  (2)  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries,  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States  based 
enterprises  to  compete  in  domestic  or 
export  markets. 

In  accordance  with  requirements  of 
the  Executive  Order,  this  rulemaking  has 
been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

IV.  Review  Under  the  Regulatory 
Flexibility  .Act 

Tbes  e  frx  posed  regulaHons  were 
reviewed  under  the  Regulatory 
Flexibility  Act  of  1960.  Pub.  L.  96-354,  94 
Stat.  1164,  which  requires  preparation  of 
a  regulatory  Pexibility  analysis  for  any 
regulation  that  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities;  i.e.,  small 
businesses,  small  organizations,  and 
small  governmental  jurisdictions.  DOE 
has  concluded  that  the  proposed  rule 
would  only  affect  small  entities  as  they 
apply  for  and  receive  grants  and  does 
not  create  additional  economic  impacts 
on  small  entities.  DOE  certifies  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and,  therefore, 
no  regulatory  flexibility  analysis  has 
been  prepared. 


UM  I 


v.  Re\ievv  Under  the  Paperwork 
Reduction  Act 

No  information  collection  or 
recordkeeping  requirements  are  imposed 
upon  the  public  by  this  proposed 
rulemaking.  Accordingly,  no  OMB 
clearance  is  required  under  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501,  et  seq..  or  OMB's 
implementing  regulations  at  5  CFR  Part 
1320. 
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VI.  Review  Under  the  National 
Environmental  Policy  Act 

DOE  has  concluded  that  promulgation 
of  these  wholly  procedural  rules  clearly 
would  not  represent  a  major  Federal 
action  having  significant  impact  on  the 
human  environment  under  the  National 
Environmental  Policy  Act  (.\EPA)  of 
1%9  (42  U.S.C.  4321.  eq  seq.  (1976J).  the 
Cou.ncil  on  Environmental  Quality 
Regulations  (40  CFR  Parts  1500-l'508), 
a.nd  the  DOE  guidelines  (10  CFR  Pari 
1021)  and,  therefore,  does  not  require  an 
environmental  impact  statement 
pursuant  to  NEP.A. 

Vn.  Public  Comments 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  data,  views,  or  arguments 
with  respect  to  the  proposed  changes  set 
forth  in  this  notice.  Three  copies  of 
written  comments  should  be  submitted 
to  the  address  indicated  in  the 
"ADDRESS"  section  of  this  notice.  All 
comments  received  will  be  available  for 
public  inspection  in  the  DOE  Reading 
Room,  Room  1E-19G,  Forresta!  Building. 
1000  Independence  Avenue,  SVV., 
Washington.  DC  20585.  between  the 
hours  of  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
All  written  comments  received  by 
October  19,  1987,  will  be  fully 
considered  prior  to  publication  of  a  final 
rule  resulting  from  this  proposal.  Any 
information  you  consider  to  be 
confidential  must  be  so  identified  and 
submitted  in  writting,  one  copy  only. 
DOE  reserves  the  right  to  determme  the 
confidential  status  of  the  information 
and  to  treat  it  according  to  our 
determination. 

The  Department  has  concluded  that 
this  proposed  rule  does  not  involve  a 
substantial  issue  of  fact  or  law  and  that 
the  proposed  rule  should  not  have  a 
substantial  impact  on  the  nation's 
economy  or  a  large  number  of 
individuals  or  businesses.  Therefore, 
pursuant  to  Pub.  L.  95-91.  the  DOE 
Organization  Act.  and  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  the  Department  does  not  plan  to 
hold  a  public  hearing  on  this  proposed 
rule 

List  of  Subjects  in  10  CFR  Part  600 

Administrative  practice  and 
procedure.  Cooperative  agreements/ 
energy.  Copyright.  Debarment  and 
Suspension.  Educational  institutions. 
Energy,  Grants/energy,  Hospitals, 
Indian  tribal  governments.  Individuals. 
Inventions  and  patents.  Nonprofit 
organizations,  Reporting  requirements. 
Small  businesses. 


In  consideration  of  the  foregoing,  the 
Department  of  Energy  hereby  proposes 
to  amend  Chapter  II  of  Title  10  of  the 
Code  of  Federal  Regulations  by 
amending  Part  600  as  set  forlhbelow. 

Issued  in  Washington,  DC,  September  8, 
1987 

Berton  ).  Roth, 

Director.  Procurement  and  Assistance 
Management  Directorate 

For  the  reasons  set  out  in  the 
preamble.  Part  600  of  Chapter  II.  Title  10 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  600— (AMENDED] 

1.  The  authority  citation  for  Part  600 
continues  to  read  as  follows: 

Authority:  Sec  &44  and  646  Pub  L  95-91. 
9-i  Slat.  599  (42  I'.S  C.  7254  and  7256|,  Pub  L 
97-258,  96  Stat.  1003-1005  (31  L'.S  C  6301- 
6308) 

2.  Section  600.6  is  revised  to  read  as 
follows: 

§  600.6    Discretionary  awards. 

(a)  DOE  may  make  new  discretionary 
financial  assistance  awards  on  the  basis 
of: 

(1)  Applications  submitted  in  response 
to  a  financial  assistance  solicitation 
(See  §  600.9); 

(2)  Unsolicited  applications  satisfying 
the  selection  criteria  of  §  600.14(e)(l"): 

(3)  Applications  submitted  in  response 
to  a  Program  Opportunity  Notice  or 
Program  Research  and  Development 
Announcement  (see  48  CFR  917.72  and 
917.73)  if,  after  an  application  is  selected 
for  award.  DOE  determines  that  a  grant 
or  cooperative  agreement  is  the 
appropriate  award  instrument; 

(4)  An  application  for  an  award  to  be 
made  on  a  noncompetitive  basis  under 
§  600.7(b)(2);  or 

(5)  Unsolicited  applications  which  do 
not  satisfy  the  selection  criteria  of 

§  600.14(e)(l)(ii)  if  such  applications 
satisfv  the  selection  criteria  of 
§  600.7(b)(2)(i). 

(b)  DOE  may  make  renewal 
discretionary  financial  assistance 
awards  on  the  basis  of: 

(1)  Applications  submitted  in  response 
to  a  financial  assistance  solicitation:  or 

(2)  An  application  from  an  incumbent 
recipient  if  the  award  has  been  justified 
in  accordance  with  §  600.7(b)(2). 

(c)  DOE  shall  solicit  applications  for 
discretionary  financial  assistance  in  a 
manner  which  provides  for  the 
maximum  amount  of  competition 
feasible. 

3.  Section  600.7  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 


§600.7    Eligibility. 

•  •  •  *  » 

(b)(1)  Restricted  eligibility.  If  DOE 
restricts  eligibility  in  a  solicitation  or 
program  rule  to  less  than  all  otherwise 
eligible  applicants  under  paragraph  (a) 
of  this  section,  an  explanation  of  why 
the  restriction  of  eiigibility  is  considered 
necessary  shall  be  included  in  the 
solicitation  or  program  rule.  If  the 
aggregate  amount  of  DOE  funds 
available  for  award  under  a  solicitation 
other  than  a  program  rule  exceeds 
S250.000.  such  restriction  of  eligibility 
shall  be  supported  by  a  written 
determination  initiated  by  the 
responsible  program,  office,  approved  by 
the  responsible  program  Assi.'^tanl 
Secretary  or  his  or  her  designee,  who 
shall  be  at  an  organizational  level  not 
less  than  two  levels  above  that  of  the 
project  officer,  and  the  Contracting 
Officer  and  concurred  in  by  legal 
counsel  If  the  aggregate  amount  of  DOE 
funds  available  for  award  is  S250.000  or 
less,  the  Head  of  Contracting  Activity 
(HCA)  for  the  awarding  office  that  will 
be  issuing  the  solicitation  shall  be  the 
approving  official  for  the  written 
determination  which  is  required  by  this 
paragraph,  and  which  shall  be 
concurred  in  by  legal  counsel  Legal 
counsel  may  waive  the  concurrence 
requirement. 

(2)  Noncompetitive  financial 
assistance.  DOE  may  a'  ard  a  grant  or 
cooperative  agreement  on  a 
noncompetitive  basis  (other  than  as  a 
result  of  the  acceptance  of  an 
unsolicited  application  meeting  the 
selection  criteria  of  §  600.14(e)(l)(ii)  or 
an  application  for  a  continuation  award 
in  accordance  with  §  600,106(bj)  only  if 
the  application  satisTies  one  or  more  of 
the  selection  criteria  in  paragraph 
(b)(2)(i)  of  this  section  and  is  supported 
by  a  determination  of  noncompetitive 
financial  assistance  prepared  in 
accordance  with  the  provisions  of 
paragraphs  (b)i2)  (ii)  and  (lii)  of  this 
section.  In  addition,  an  announcement  of 
the  intent  to  make  a  noncom.petitive 
financial  assistance  award  and  an 
explanation  of  why  a  nomcompelitive 
financial  assistance  award  is  necessary 
shall  be  published  in  the  Federal 
Register  at  least  14  calendar  days  prior 
to  making  an  award.  Public  comments 
(or  inquiries)  to  this  announcement  must 
be  resolved  by  the  DOE  office  issuing 
such  announcement.  .Any  such 
noncompetitive  financial  assistance  is 
not  subject  to  the  solicitation 
requirements  of  §  600.9. 

(i)  Criteria  for  justifying 
noncompetitive  financial  assistance.  In 
order  for  a  noncompetitive  award  to  be 
made  under  the  authority  of  paragraph 
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(l))(2)  of  this  section,  it  must  satisfy  one 
(.ir  more  of  the  following  selection 
criteria  in  addition  to  the  types  of 
factors  listed  in  §  600.14(d): 

(A)  The  activity  to  be  funded  is 
necessary  to  the  satisfactory  completion 
of.  or  is  a  continuation  or  renewal  of.  an 
activity  presently  being  funded  by  DOE 
or  another  Federal  agency,  and  for 
which  competition  for  support  would 
hiive  a  significant  adverse  effect  on 
continuity  or  completion  of  the  activity. 

(B)  The  activity[ies]  is  (are)  being  or 
would  be  conducted  by  the  applicant 
using  its  own  resources  or  those 
donated  or  provided  by  third  parties; 
however.  DOE  support  of  that  activity 
would  enhji-.iie  the  public  benefits  to  be 
derived  anel  DOE  knows  of  no  other 
rntity  whii:h  is  conducting  or  is  planning 
to  conduct  such  an  activity(ies). 

(C)  The  applicant  is  a  unit  of 
government  and  the  activity  to  be 
supported  is  related  to  performance  of  a 
governmental  function  within  the 
subject  jurisdiction,  thereby  precluding 
DOE  provision  of  support  to  another 
entity. 

(D)  The  applicant  has  exclusive 
domestic  capability  to  perform  the 
activity  successfully,  based  upon  unique 
equipment,  proprietary  data,  technical 
expertise,  or  other  such  unique 
qualifications. 

(E)  The  applicant  implements  an 
agreement  between  the  United  Stales 
Government  and  a  foreign  government 
to  fund  a  foreign  applicant. 

|F)  Time  constraints  associated  with  a 
public  health,  safety,  or  welfare  or 
national  security  requirement  preclude 
competition. 

(G)  The  responsible  Assistant 
Secretary,  with  the  concurrence  of  the 
D'rector.  determines  that  a 
noncompetitive  award  is  in  the  public 
interest.  This  authority  may  not  be 
delegated. 

(iij  Documentation  requirements.  A 
determination  of  noncompetitive 
financial  assistance  (normally  prepared 
by  the  responsible  program  official 
(project  officer))  is  required  to  explain 
the  basis  for  the  proposed 
noncompetitive  award.  The 
determination,  the  purpose  of  which  is 
to  justifv  funding  on  a  noncompetitive 
basis,  shall  be  placed  in  the  award  file 
and  must,  as  a  minimum.,  include  the 
following  information: 

(A)  Name  of  the  sponsoring  program 
office  and  the  awarding  office,  the  type 
of  award  proposed  (grant  or  cooperative 
agreement),  and  the  proposed  recipient. 

(B)  A  description  of  the  nature  of  the 
financial  assistance  to  be  provided  (e.g. 
research  grant,  conference  grant,  etc.), 
the  amount  and  availability  of  DOE 
funds  required,  any  cost  sharing 


proposed  or  required,  and  the  statutory 
authority  for  the  proposed  award. 

(C)  A  statement  of  whether  the 
application  was  solicited  or  unsolicited 
and  the  nature  of  any  significant 
preapplication  contact  between  the 
applicant  and  the  Department.  If 
received  on  an  unsolicited  basis,  a 
statement  of  vwhy  the  application  does 
not  meet  the  selection  criteria  of 

§  600.14(e)(1). 

(D)  To  the  extent  relevant,  a 
discussion  of  the  programmatic 
evaluation  conducted  and  the  results  of 
that  evaluation,  including  the  overall 
merit  and  relevance  to  the  DOE  mission, 
the  anticipated  objectives  and 
probability  of  success  in  meeting  ihem, 
and  the  quality  of  the  applicant's 
personnel  and  facilities. 

(E)  A  brief  description  of  the  public 
purpose  of  support  or  stimulation  to  be 
served  by  the  proposed  award  and,  in 
nontechnical  terms,  identify  any 
particular  significance  or  specialized 
character  of  the  activity  proposed  to  be 
funded. 

(F)  A  statement  of  which  one(s)  of  the 
criteria  in  paragraph  (b)(2)(i)  of  this 
section  is  (are)  being  relied  upon  to 
justify  the  action  and  an  explanation  in 
general,  nontechnical  detail  why  each 
such  criterion  applies. 

(iii)  Approval  requirements.  Except  as 
provided  below,  all  determinations  of 
noncom.petitive  financial  assistance 
under  this  paragraph  {b)(2)  must  be 
approved,  prior  to  award,  by  the 
initiating  program  official  (project 
officer),  the  responsible  program 
Assistant  Secretary  or  his  or  her 
designee,  who  shall  be  not  less  than  two 
organizational  levels  above  that  of  the 
project  officer,  and  the  Contracting 
Officer,  and  must  be  concuired  In  by 
legal  counsel.  The  HCA  will  be  the 
approving  official  for  a  proposed 
noncompetitive  financial  assistance 
award  under  any  program  w-hich  has 
been  formally  assigned  to  an  office 
under  his  or  her  cognizance  or,  for  any 
other  such  award,  if  the  amount  of  the 
proposed  award  (DOE  funds)  is  SlOO.OOO 
or  less.  The  requirement  for  legal 
counsel  concurrence  also  applies  to  any 
determination  under  this  paragraph 
(b)(2)  signed  by  an  HCA.  Legal  counsel 
may  waive  the  concurrence  requirement 
for  a  particular  award  or  class  of 
awards.  The  signatures  required  by  this 
paragraph  must  be  affixed  to  the 
determination  document. 
•         *         *        *        * 

4.  Section  600.14  is  amended  by 
redesignating  paragraphs  (f)  and  (g)  as 
(g)  and  (h)  and  revising  them,  and  by 
inserting  a  new  paragraph  (f)  to  read  as 
follows: 


§  600.14    Unsollcrted  applications. 

[f]  Justification  for  acceptance  of  an 
unsolicited  application.  Prior  to  making 
an  award  on  the  basis  of  acceptance  of 
an  unsolicited  application,  a  justification 
document,  which  describes  the  results  of 
the  general  evaluation  conducted  in 
accordance  with  paragraph  (d)  of  this 
section  and  which  addresses  the 
selection  criteria  in  paragraph  (ej(l)  of 
this  section,  must  be  prepared  and 
completed  for  the  award  file.  The 
justification  must  be  prepared  and 
signed  by  the  initiating  program  official 
(project  officer),  and  appro\ed  by  the 
responsible  program  Assistant  Secretary 
or  his  or  her  designee,  and  the 
contracting  officer.  The  HCA  will  serve 
as  the  approving  official  if  the  proposed 
award  is  under  a  program  which  has 
been  formally  assigned  to  an  office 
under  his  or  her  cognizance  or,  for  any 
other  such  proposed  award,  if  the 
amount  of  the  proposed  award  is 
SlOO.OOO  or  less.  In  addition,  the 
concurrence  of  legal  counsel  in  the 
justification  is  required  for  all  awards 
for  which  the  DOE  share  is  expected  to 
be  more  than  S250.0O0  or  such  lower 
amount  as  legal  counsel  may  determine. 
Further,  an  announcement  of  the  intent 
to  award  based  on  an  unsolicited 
application  and  an  explanation  of  why 
such  an  award  is  being  made  shall  be 
published  for  public  comment  in  the 
Federal  Register  at  least  14  calendar 
days  prior  to  making  an  award. 

(g)  Funding.  An  award  based  on  an 
unsolicited  application  may  be  made 
only  if  sufficient  appropriated  funds  are 
available. 

(h)  Unsuccessful  applications.  DOE 
shall  promptly  notify  in  writing  each 
applicant  whose  application  does  not 
satisfy  the  requirements  of  this  section. 
DOE  will  return  unsuccessful  unsolicited 
applications  only  if  requested  by  the 
applicant.  This  request  may  be  made  at 
the  time  of  application  or  up  to  30  days 
after  the  date  of  the  written  notification 
required  by  this  paragraph. 

5.  Section  600.106  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 


UM  I 


§  600.106     Funding. 

(c)  Renewal  ai% aids.  Discretionary 
renewal  awards  may  be  made  either  on 
the  basis  of  a  solicitation  or  on  a 
noncompetitive  basis.  If  DOE  proposes 
to  restrict  eligibility  for  a  discretionary 
renewal  award  to  the  incumbent 
grantee,  the  noncompetitive  award  must 
be  justified  in  accordance  with 
§  600.7(b)(2).  Renewal  applications  must 
be  submitted  no  later  than  5  months 
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prior  to  the  scheduled  expiration  of  the 
project  period  unless  a  program  rule  or 
other  published  instruction  establishes  a 
different  application  deadline.  Before 
DOE  may  make  a  renewal  award  for  a 
formula  grant,  the  grantee  must  submit  a 
revised  or  amended  state  plan  in 
accordance  with  program,  rules  or  other 
instructions  from  DOE. 
|FR  Doc  87-21463  Kiied  *-lt>_67;  8:45  am) 

BILLING  CODE  64M-01'M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  200 

I  Release  No  33-6740;  34-24886;  35-24457- 
39-2114;  IC-15967;  IA-1081;  File  No.  S7-32- 

87] 

Proposal  for  Expedited  Publication  of 
Interpretative,  No-Action,  and  Certain 
Exemption  Letters 

agency:  Securities  and  Exchange 
Commission. 

action:  Notice  of  proposed  rulemaking. 


summary:  The  Securities  and  Exchange 
Com.mission  ("Comniission")  is 
proposing  for  comment  amendments  to 
Rule  81  (17  CFR  20081)  under  its 
regulations  on  Information  and 
Reqeusts.  The  proposed  amendments 
would,  with  certain  exceptions,  provide 
for  the  expedited  publication  of 
interpretative  and  no-action 
correspondence  at  the  time  the  response 
is  sent  or  given  to  the  requesting  party. 
unless  temporary  confidential  treatment 
is  granted.  In  addition,  the  Commission 
is  proposing  to  codify  the  application  of 
the  rule  to  certain  exemption  letters.  The 
Commission  believes  that  more  tim.ely 
release  of  the  staffs  views  will  assist 
the  public  in  its  understanding  of 
significant  questions  arising  under  the 
federal  securities  laws. 
date:  Comments  should  be  received  on 
or  before  October  19,  1987. 
ADDRESS:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Securities  and 
Exchange  Commission.  450  Fifth  Street 
NW..  Washington.  DC  20549.  Comment 
letters  should  refer  to  File  No.  S7-32-6:'. 
All  comments  received  will  be  available 
for  public  inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
450  Fifth  Street  NVV.,  Washington,  DC 
20549. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Hvatte  or  Kenneth  L  Wagner 
(202)  272-2573,  Office  of  Chief  Counsel, 
Division  of  Corporation  Finance:  Nancy 
].  Burke.  (202)  272-2880.  Office  of  Legal 
Policy  and  Trading  Practices.  Division  of 


Market  Regulation:  Gerald  T.  Lins.  (202) 
272-2030,  Office  of  Chief  Counsel. 
Division  of  Investment  Management; 
Securities  and  Exchange  Commission. 
450  Fifth  St.  NW..  Was'hmgton.  DC 
20549. 

SUPPLEMENTARY  INFORMATION:  Under 
Rule  81  as  adopted  on  October  29.  1970,' 
interpretative  and  no-action  letters  and 
the  related  correspondence  requesting 
the  staffs  views  normally  are  made 
available  for  public  inspection  and 
copying  30  days  after  the  staffs 
response  has  been  sent  or  given  to  the 
requesting  party.  In  appropriate 
circumstances.  Rule  81(b)  permits 
confidential  treatment  of  the  letter  and 
request  for  up  to  90  days  beyond  the  30 
day  period. 

In  light  of  its  experience,  the 
Commission  believes  that  amendments 
to  the  rule  should  be  considered  to 
permit  the  more  timely  publication  of 
these  letters.  Under  the  proposals 
announced  today,  the  Commission's 
procedure  for  the  release  of 
interpretative  and  no-action  requests 
and  the  staffs  responses  thereto  would 
be  changed  to  allow  routinely  for  public 
availability  of  such  correspondence  as 
soon  as  practicable  after  the  release  of 
the  response  to  the  requesting  party. 
These  procedures  would  apply  to  ail 
interpretative,  no-action  and  exemptive 
letters  relating  to  any  statute 
administered  by  the  Commission  or  any 
rule  or  regulation  thereunder,  with  the 
exception  of  letters  relating  to  the 
trading  practices  rules  ^  under  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act'  j.^  The  amended  rule 
would  not  change  the  maxiumu  duration 
(120  days)  for  confidential  treatment 
available  under  Rule  81  or  the  standards 
for  granting  such  treatment. 
Additionally,  the  rule  is  proposed  to  be 
amended  to  codify  the  staffs  practice  of 
applying  Rule  81  procedures  to  certain 
Exchange  Act  exemption  letters. 

I.  Discussion 

The  Com.mission  is  proposing 
am.endments  to  §  200.81  of  the  Code  of 
Federal  Regulations  (17  CFR  200.81)  to 
allow  more  timely  public  inspection  of 
requests  for  interpretative  and  no-action 
advice  and  the  staffs  responses  to  the 
requests.  Since  1970,  Rule  81  has 
provided  for  publication  of 


'  Release  No.  3S-509e  (36  PR  2600).  Before  the 
adoption  of  Rule  81.  no-aclion  am)  irilerpretative 
ieUers  usually  we.f  not  made  available  to  ihe 
public.  The  rule  became  effective  for  all  such  letters 
responding  to  requests  made  on  or  after  Dpcennber 
1. 1970. 

•  See  note  a  infra. 

'  15  U.S.C.  78a  et  aeq.  The  proposed  bmendments 
to  rule  81  would  continue  to  provide  for  30-day 
confidential  treatment  for  such  letters. 


interpretative  and  no-action 
correspondence  30  days  after  the  staff 
has  sent  or  given  its  response  to  the 
requesting  party.  Upon  the  request  of  the 
person  seeking  the  staffs  views.  Rule 
81(b)  permits  temporary  confidential 
treatment  of  the  correspondence  for  an 
additional  90  days  in  appropriate 
circumstances. 

In  the  Commission's  experience,  there 
is  substantial  public  interest  in  the 
staffs  interpretative  and  no-action 
letters.  While  these  informal  letters  are 
not  expressions  of  the  Commission's 
substantive  views,  they  are  relied  on  to 
provide  guidance  on  various 
applications  of  the  federal  securities 
laws  and  rules  thereunder.*  particularly 
with  respect  to  new  transactions  and 
securities.  In  the  recent  past,  the 
Commissions  staff,  recognizing  widely 
held  public  interest  in  the  staffs  views 
on  particular  issues,  has  made  certain 
interpretation  and  no-action  positions 
immediately  available  to  the  public  after 
the  permission  of  the  requesting  party 
had  been  obtained.*  In  addition  to 


*  i.M|uch  of  what  is  known  about  the  practical 
uses  and  permissible  application  of  the  1933  Act 
exemptions  has  come  from  correspondence  between 
attorneys  and  SEC  staff  personnel  culminating  in 
so-called  no-action'  letters.'  Hicks.  Exempted 
Tronsoctions  Under  the  Securities  Act  of  1933, 

§  1  01|5l  (1985  Rev.). 

•  The  range  of  subjects  whtre  the  staff  has 
undertaken  this  practice  has  been  broad,  covering 
matters  including  improved  methods  of  disclosure, 
issues  raised  by  novel  securities  and  distribution 
techniques,  unsettled  interpretative  questions  of 
long  standing,  and  questions  of  compliance  raised 
by  changes  in  law  other  than  federal  securities 
regulation.  Letters  issued  by  the  Division  of 
Corporation  Finance  under  this  procedure  include 
General  Motors  |)anuary  16, 1987)  and  McKesson 
Corp.  (April  15, 1987)  (new  techniques  in  annual 
reports  to  security  holders):  Skodden.  Arps.  Slate. 
Meagher  !r  Flom  ([bnuary  7.  198")  (registration  of 
shareholder  rights  plans):  College  Retirement 
Equities  Fund  (February  la  1987  and  )une  4, 1987) 
(no  integration  of  institutional  placements  in  United 
States  with  simultaneous  overseas  public 
financing):  E.F.  Mutton  (December  3.  1985)  and 
Bateman.  Eichler.  HiU.  Richards.  Inc.  (December  3. 
1985)  (definition  of  'general  solicitation    under 
Regulation  D):  Verticom  (February  2,  1986) 
(interpretation  of  Rule  152  (17  CFR  230.152)):  and 
Boron  Data  Systems  and  Spectra-Physics 
(December  2,  1986)  and  Amencan  Bar  Association 
(Rule  16b-3  (17  CFR  240.16b-3)  issues  raised  by  the 
Tax  Reform  Act  of  1988).  Letters  issued  by  Ihe 
Division  of  Market  Regulation  under  this  procedure 
include  Trident  Securities.  Inc  April  13, 1987) 
(account  debit  arrangement  in  contingency  olTering): 
C.H.  Beazer  /HoldingsJ  PLC  (May  27.  1987)  (Rule 
lOb-8  (17  CFR  240.10b-6)  exemption  for  British 
issuer  with  significant  market  capitalization,  share 
turnover  and  number  of  market  makers);  Tektronix, 
Inc.  (June  19. 1987)  (tender  offer  must  specify  exact 
number  of  securities  sought);  and  Banco  Central, 
S.A.  dune  30. 1987)  (Rule  lOb-6  exemption  for 
Spanish  issuer  that  makes  market  in  Its  own 
securities).  I-ellers  issued  by  the  Division  of 
Investmenl  Management  under  this  procedure 
include  John  Nuveen  &  Co.  Incorporated  {November 
18. 1988)  (no  federal  requirement  that  funds  hold 
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providing  more  timely  guiddnce,  earlier 
publication  could  reduce  the  number  of 
duplicative  requests  for  staff  advice  in 
the  interpretative  area  and  in  cases 
where  the  staff  has  refused  to  provide  a 
no-action  position.  Earlier  publication 
would  also  help  to  alleviate  possible 
confusion  regarding  the  public 
availability  dates  of  interpretative  and 
no-action  letters,*  as  well  as  eliminate 
the  admmistrative  burden  associated 
with  present  procedures  for  providing 
expedited  availability  of  such  letters.' 

L'nder  the  proposed  amendment, 
correspondence  requesting 
interpretative,  no-action  or  e.xemptive 
advice  and  the  staffs  response  thereto 
would  be  available,  with  limited 
exceptions,  for  public  inspection  and 
copying  as  soon  as  practicable  after  the 
response  is  first  sent  or  given  to  the 
requesting  party.  This  would  be 
accomplished  by  pro\  iding  such 
correspondence  to  the  Commission's 
Public  Reference  Room  after  the 
response  is  mailed  or  given  to  the 
requesting  party. 

The  rule  would  continue  to  provide  for 
a  30-day  confidentiality  period  for 
requests  relating  to  Rules  lOb-6,  lOb-7, 
lOb-8.  l()b-13  and  13e-4  under  the 
Exchange  Act.*  Requests  for 
interpretative,  no-action  or  exemption 
positions  under  those  rules  frequently 
involve  sensitive  issues  that  might  not 
be  publicly  disclosed  as  of  the  date  of 
the  response  letter.  Accordingly,  the 
Commission  is  of  the  view  that  Rule  81 
should  continue  to  provide  an  automatic 
30-day  period  of  confidentiality  for 
responses  to  requests  concerning  such 
rules.*  In  situations  where  a  no-action 


annual  shareholders'  meelings):  Inieslment 
Company  Institute  (October  29.  1986)  (Inveslmenl 
Company  Acl  Rule  19tj-l  (17  CFR  270.19b-l)). 

'  Under  the  present  Rule  81.  a  no-action  or 
interpretative  letter  has  a  public  availability  date 
different  from  the  actual  date  on  which  it  was  sent 
to  the  requesting  party  As  a  result,  there  can  be 
confusion  on  the  part  of  outside  persons  as  to  the 
date  of  a  particular  letter.  By  making  the  response 
date  and  public  availability  dale  the  same  in  the 
majority  of  cases,  the  proposed  amendments  would 
lessen  this  potential  for  confusion. 

'  Under  the  current  practice  for  providing 
expedited  availability  of  certain  interpretative  and 
no-action  letters,  the  staff  is  required  to  seek  a 
waiver  of  the  3(J-day  confidentiality  period  from  the 
requesting  party.  In  addition,  the  staff  must 
maintain  records  reflecting  which  letters  have  been 
released  on  an  expedited  basis.  The  proposed 
amendments  to  Rule  81  would,  for  the  most  pari, 
eliminate  this  administrative  burden  by  permitting 
expedited  publication  of  all  interpretative  and  no- 
aclion  letters. 

"  17  C;FR  240  lOb-6.  240.10b-7.  240.10b-8,  24O-10b- 
l,Tand240.13e-4. 

'  In  appropriate  cases,  the  staff  would  continue  to 
seek  the  permission  of  the  requester  to  make  the 
response  public  on  an  expedited  basis. 


or  interpretative  request  relates  to  both 
the  trading  practices  rules  and  other 
statutes  or  rules  administered  by  the 
Commission,  the  30-day  confidentiality 
period  would  apply  to  the  entire  request 
and  the  staffs  response  thereto. '° 

Requesting  parties  and  their  counsel 
would  continue  to  be  able  to  prevent 
premature  public  disclosure  of  sensitive 
business  iiiformation  by  seeking 
confidential  treatment  under  the 
mechanisms  of  Rule  81(b).  Rule  81(b) 
would  be  amended  to  provide  temporary 
confidential  treatment  of  the 
correspondence  for  a  period  of  time  not 
exceeding  120  days  after  the  date  the 
response  is  first  sent  or  given  to  the 
requesting  party,' '  thus  preserving  120 
days  as  the  maximum  duration  of 
confidential  treatment  under  the  rule,'* 

Where  a  party  requests  confidential 
treatment  for  any  period  the  material 
will  continue  to  be  held  confidential  for 
30  days  following  notification  of  a 
rejection  of  such  request  in  order  to  give 
the  requester  an  opportunity  to 
withdraw  the  letter  as  specified  in  Rule 
81(b).  The  staff  may,  in  fact,  notify 
requesters  of  such  a  denial  even  before 
the  letter  is  substantively 
processed.  This  would  result  in  the  30 
days  running  concurrently  with  the 
staffs  consideration  of  the  substance  of 
the  letter. 

Currenflj',  Rule  81  expressly  covers 
no-action  end  interpretative  letters. 
However,  the  staff,  acting  pursuant  to 
delegated  authority,  also  issues  letters 
relating  to  exemptions  under  the 
Exchange  Act  '^  and  the  staff  routinely 
follows  Rule  81  with  respect  to  public 
availability  of  such  letters.  The 
proposed  amendments  would  codify  this 
practice  by  making  Rule  81  applicable  to 
exemption  letters  under  the  Exchange 
Act  where  the  issuance  of  an  order 
granting  such  exemption  does  not 
require  public  notice  and  an  opportunity 


'"  This  would  be  the  case  even  where,  for 
example,  the  Divisions  of  Corporation  Finance  and 
Market  Regulation  issue  separate  responses  to  a 
single  no-action  or  interpretative  request. 

' '  Rule  Blfb)  provides  that  a  request  for 
confidential  treatment  will  be  granted  where  "the 
staff  delermfcies  that  the  request  is  reasonable  and 
appropriate."  Such  requests  usually  involve 
situations  wjere  the  interpretative  or  no-actiun 
letter  includfs  the  terms  of  a  proposed  merger  or 
acquisition  Which  has  not  been  publicly  announced, 
or  the  description  of  a  new  investment  product  that 
18  in  the  development  stage. 

"  Rule  81(a)  currently  provides  that  all 
communications  relating  to  a  request  be  given 
confidential  treatment  for  30  days  after  a  response 
is  sent  or  given.  A  requesting  party  may  also  be 
granted  confidential  treatment  for  an  additional  90 
days  pursuant  to  Rule  81(b). 

"  Efi..  under  Rules  10b-6(h)  13e-4(g)(7)  and  14d- 
10(e)  under  the  Exchange  Act  (17  CFR  240.10b-6(h). 
17  CFR  240.13e-4(g)(7)  and  17  CFR  240.14d-10{e). 
respect  ivel J  . 


UM  I 


for  hearing.'*  The  proposed 
amendments  would  also  provide  that 
Rule  81  would  not  apply  to  letters 
relating  to  requests  for  confidential 
treatment  pursuant  to  Rule  24b-2  under 
the  Exchange  Act. '  ^ 

II.  Solicitation  of  Comments 

Any  interested  persons  wishing  to 
submit  written  comments  on  the 
proposed  amendments,  as  well  as  on 
other  matters  that  may  have  an  impact 
on  the  proposals,  are  requested  to  do  so. 

III.  Cost/Benefit  Analysis 

The  proposed  amendments  will 
neither  impose  additional  reporting  or 
record-keeping  requirements  on  nor 
significantly  increase  regulatory 
compliance  costs.  The  principal  benefit 
associated  with  the  amendments  is  that 
they  would  allow  more  timely  public 
inspection  of  requests  for  interpretative, 
no-action  and  certain  exemptive  advice 
and  the  staffs  responses  thereto, 
thereby  assisting  the  public  in  its 
understanding  of  significant  questions 
arising  under  the  federal  securities  laws. 

IV.  Regulatory  Flexibility  Act 
Certification 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  the  Chairman  of  the  Commission 
has  certified  that  the  amendm.ents 
proposed  herein  would  not,  if  adopted, 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  certification,  mcluding  the  reasons 
therefor,  is  attached  to  this  release, 

V.  Statutory  Basis 

The  amended  rule  is  being  proposed 
under  section  19  of  the  Securities  Act  of 
1933:  section  23  of  the  Securities 
Exchange  Act  of  1934;  section  20  of  the 
Public  Utility  Holding  Compare  .-^ct  of 
1935;  section  319  of  the  Trust  Indenture 
Act  of  1939;  section  38  of  the  Investment 
Company  Act  of  1940;  section  211  of  the 
Investment  Advisers  Act  of  1940;  and 
section  1  of  the  Freedom  of  Information 
Act. 

List  of  Subjects  in  17  CFR  Pari  200 

Administrative  practice  and 
procedure.  Freedom  of  Information, 
Privacy,  Securities. 

VI.  Text  of  Proposals 

In  accordance  with  the  foregoing.  Title 
17,  Chapter  II  of  the  Code  of  Federal 


'*  Situations  in  which  ihe  Commission  issues  an 
exemptive  order  only  after  public  notice  and  an 
opportunity  for  hearing  include  applications  for 
exemptions  pursuant  to  section  12(h)  of  the 
Exchange  Act  (15  U.S.C.  781(h)). 

'M7CFR240.24b-2. 
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Regulations  is  proposed  to  be  amended 
as  follows: 

PART  200~ORGANIZATION; 
CONDUCT  AND  ETHICS;  AND 
INFORMATION  AND  REQUESTS 

Subpart  D— Information  and  Requests 

1.  The  authority  citaUon  for  Part  200. 
Subpart  D.  continues  to  read  as  follows: 

Authority:  80  Stat.  383.  as  amended,  31  Stat. 
54.  sees.  19.  23.  48  Stat.  B5.  SOI,  as  amended, 
sec.  20.  49  Stat,  8:>3.  sei..  319,  53  Slat.  1173, 
sees.  38,  211.  54  Stat  841.  8o5:  5  US  C.  552.  15 
U.S.C.  77s.  78w.  79t.  77sss.  80a-37.  80b-ll. 
unless  otherwise  noted. 

2. 17  CFR  200.81  is  amended  by 
revising  the  section  heading  and 
paragraph  (a),  by  removing  the  words 
"90  days  after  the  expiration  of  such  30 
days"  and  replacing  them  with  the 
words  "120  days  from  the  date  the 
response  has  been  sent  or  g;ven  to  such 
person"  in  the  first  sentence  of 
paragraph  (b).  by  revising  the  first 
sentence  of  the  Note  to  paragraph  (b), 
and  adding  a  sentence  at  the  end  of 
paragraph  (c)  as  follows: 

§  200.81    Publication  of  interpretative,  no- 
action  and  certain  exemption  letters  and 
other  written  communications. 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  every  letter  or 
other  wntten  communication  requesting 
the  staff  of  the  Commission  to  provide 
interpretativp  legal  advice  with  respect 
to  any  statute  administered  by  the 
Commission  or  any  rule  or  regulation 
adopted  thereunder,  or  requesting  a 
statement  that,  on  the  basis  of  the  facts 
stated  in  such  letter  or  other 
communication,  the  staff  would  not 
recommend  that  the  Commission  take 
any  enforcement  action,  or  requesting 
an  exemption,  on  the  basis  of  the  facts 
stated  in  such  letter,  from  the  provisions 
of  the  Securities  Exchange  Act  of  1934 
(15  use.  78a  et  seq.]  or  any  rule  or 
regulation  thereunder,  where  the 
issuance  of  an  order  granting  such 
exemption  does  not  require  public  notice 
and  an  opportunity  for  heanng.  together 
with  any  written  response  thereto,  shall 
be  made  available  for  inspection  and 
copying  by  any  person  Letters  or  other 
written  comm.unications  with  njspect  to 
Rules  lOb-6.  lOb-7,  lOb-8,  lOb-13  and 
13e-4  (§§  240.10b-6,  240  10b-7,  240.10't>- 
8.  240.10b-13  and  240.13e-4  of  this 
chapter]  under  the  Exchange  Act, 
together  with  any  response  thereto,  shall 
be  made  available  for  in.'spection  and 
copying  by  any  person  30  days  after  the 
response  has  been  sent  or  given  to  the 
person  requesting  it.  All  other  letters  or 
other  wntten  communications,  together 
with  any  response  thereto,  shall  be 
made  available  for  inspection  and 


copying  by  any  person  as  soon  as 
practicable  after  the  response  has  been 
sent  or  given  to  the  person  requesting  it. 

(b)  •   •  • 

Note. — All  letters  or  other  written 
communications  requesting  interpretative 
advice,  a  no-action  position,  or  an  exemption 
shail  indicate  prominently,  in  a  separate 
caption  at  the  beginning  of  the  request,  each 
section  of  the  Act  and  each  rule  to  which  the 
request  relates.  '   "   • 

(c)  •   *  *  Further,  this  section  shall  not 
apply  to  applications  or  other  written 
communications  filed  pursuant  to 

§  240,24b-2  that  relate  to  objections  to 
public  disclosure  of  information  filed 
with  the  Commission  or  any  exchange. 

By  the  Commission. 
Jonathan  G.  Katz. 
Sfcrfmry. 
September  8, 1987. 

Securities  and  Exchange  Commission 
Regulatory  Flexibility  .Act  Certification 

I,  David  S,  Ruder,  Chairman  of  the 
Securities  and  Exchange  Commission, 
hereby  certify,  pursuant  to  5  U.S.C. 
605(b).  that  the  amendments  to  Rule  81 
pertaining  to  publication  of 
interpretative  and  no-action  lettei^  and 
other  written  communications  and  to 
codification  of  the  staffs  practice  of 
applying  the  rule  to  certain  exemption 
letters  will  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
reasons  for  this  certification  are  that  the 
proposed  amendments  will  neither 
iriposp  additional  reporting  or 
ri'cordkeeping  requirements  on  nor 
significantly  increase  the  costs  for  small 
entities  to  request  interpretative,  no- 
action  and  certain  exemption  letters. 

Dated:  September  8,  1987. 
David  S.  Ruder. 
|FR  Doc.  87-21456  Filed  »-16-87:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 

Comnussion 

18  CFR  Parts  154,  157,  260  and  284 
[Docket  No.  RW87-17-0001 

Technical  Conferences;  Natural  Gas 
Data  Collection  System 

September  11.  1987. 

AGENCY:  Federal  Energy  Regulatory 

Cum:r:iss:on.  DOE. 

ACTSON:  Notice  of  technical  conferences. 

summary:  On  June  25. 1987.  the  Federal 

Energy  Regulatory  Commission 
(Commission)  issued  a  notice  of 


proposed  rulemaking  (NOPR)  to 
establish  a  Natural  Gas  Data  Collection 
System  through  the  adoption  of  FERC 
Form  No.  591.  Comments  were  originally 
to  be  submitted  60  days  after 
publication  in  the  Federal  Register,  on 
September  8. 1987.  On  August  27, 1987. 
in  response  to  requests  from  the 
Interstate  Natural  Gas  Association  of 
America  (INGAA),  Southern  Natural 
Gas  Company  and  ANR  Pipeline 
Company  and  Colorado  Interstate  Gas 
Company,  the  Commission  extended  the 
comment  period  on  this  notice  of 
proposed  rulemaking  60  days  to 
November  9, 1987. 

In  both  the  requests  for  extension  of 
time  and  at  a  technical  conference  on 
this  rulemaking  held  August  7. 1987, 
parties  advised  staff  that  the 
development  of  their  comments  would 
be  facilitated  if  the  Commission 
provided  the  industry  and  public  further 
opportunity  to  query  and  discuss  with 
staff  certain  aspects  of  FERC  Form  No. 
591. 

For  this  reason,  the  Commission  is 
schedueling  a  series  of  technical 
conferences  to  be  held  prior  to  the  end 
of  the  extended  comment  period. 
Specifically,  the  Commission  is 
scheduling  these  conferences  to  allow 
participants  to  request  clarifications, 
suggest  revisions,  and  otherwise  discuss 
the  FERC  Form  No.  591  data  processing 
format  and  instructions,  definitions  of 
data  items,  standardization  of  terms. 
and  to  identify  specific  data  elements 
not  available  to  the  proposed 
respondents. 

DATE:  The  technical  conferences  will  be 
held  on  Thursday  and  Friday  October  1 
and  2. 1987,  and  Wednesday.  Thursday 
and  Friday  October  7.  8  and  9, 1987, 
beginning  at  9:30  a.m.  on  each  day.  Any 
revisions  required  to  the  time  and  place 
of  these  conferences  will  be  announced 
at  each  conference  and  be  available 
from  the  Commission's  Office  of  Pipeline 
and  Producer  Regulation.  (202)  357-9066. 

ADDRESSES:  The  technical  conferences 
will  be  held  at:  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426. 

The  room  number  will  be  posted  on 
each  day  of  the  technical  conferences. 
Requests  to  participate  in  these 
conferences,  including,  if  possible,  a  list 
of  specific  questions  and  suggestions, 
should  be  directed,  in  writing,  by 
Monday,  September  28, 1987,  to:" Office 
of  the  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington.  DC 
20426. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Randolph  E.  Mathu.-h.  Feder.il  Energy 
Regulatory  Co.Timissuin,  Office  of 
Pipeline  and  Producer  Regulation,  825 
North  Capitol  Street  \E..  Washington, 
DC  20426.  (202)357-9066. 
SUPPLEMENTARY  INFORMATION;  On  June 
2"i,  l^in"   :*•   Cun;rniShion  issijf-d  a  Notice 
of  Proposed  Rule.Tiaking  (NOPR)  in 
Docket  No.  RM87-17-000.'  The  NOPR 
proposes  to  establish  the  Natural  Gas 
Data  Collection  System  through  the 
adoption  of  FERC  Form  No.  591.  FERC 
Form  No.  591  will  require  natural  gas 
pipelines  to  submit  various  data,  rate 
filings  and  certificate  applications  on  9- 
Irack  magnetic  tape.  In  addition,  FERC 
Form  No.  591  will  revise  the  data 
presently  submitted  by  natural  gas 
pipelines  to  rcP.ect  the  Commission's 
current  regulatory  responsibilities.  This 
revision  will  result  in  the  filing  of  much 
of  the  same  data  at  the  same  time  as  at 
presently,  will  eliminate  some  data 
presently  filed,  and  will  require  the 
submission  of  some  data  in  more  detail 
or  more  frequently  than  presently  filed. 
In  the  NOPR.  the  Commission  stated 
that  it  may  propose  a  series  of  technical 
conferences  to  discuss  P'ERC  Form  No. 
591. 

The  Commission  held  the  first 
technical  conference  on  Friday,  August 
7, 1987.  The  purposes  of  this  conference 
were  to  gather  information  on  (1)  the 
computer  capability  presently  existing 
within  the  natural  gas  pipeline  industry, 
(2)  the  technical  considerations  of 
submission  of  data  on  9-track  magnetic 
tape,  and  (3)  to  allow  the  Commission 
staff  an  opportunity  to  discuss  and 
respond  to  questions  on  the  computer 
aspects  of  FERC  Form  No.  591.  including 
the  computer  hardwaie.  computer 
software,  and  other  data  processing 
needs  of  both  the  Commission  and  the 
industry,  and  the  processing,  storage 
and  retrieval  of  information  submitted 
on  magnetic  tape. 

At  the  conference  held  August  7, 1987, 
many  commenters  suggested  further 
technical  conferences  to  discuss  such 
areas  as  the  computer  format  of  FERC 
Form  No.  591  and  related  data 
processing  issues,  the  standardization  of 
definitions  and  instructions  used  in  the 
form  and  the  availability  of  the 
individual  data  elements  requested  in 
FF.KC  Form  No.  591.== 


'  5:  KR  25530  duly  7.  1987).  IV  FERC  Stals.  & 
Ress.  \  32.449  |)une  25. 1987). 

*  5i't.  particularly,  the  comments  of  Marvin  W. 
F.hlers.  Vice-President  of  MIS  for  MidCon 
Ct>rporation.  contained  in  the  transcript  of  the 
lechnjccil  conference  held  August  7. 1987.  at  page  60. 
the  comments  of  F.€irl  Beam,  representing  F.NRON 
I/ilerstate  Pipelines,  at  page  26  and  page  27  of  the 


On  August  27, 1987,  the  Commission 
extended  the  comment  period  an 
additional  60  days  to  November  9, 1987. 
The  Commission  is  also  scheduling  five 
additional  technical  conferences  to 
ullow  interested  persons  the  opportunity 
to  discuss  the  format  and  instructions, 
the  definition  of  terms,  and  the  data 
items  requested  in  the  FERC  Form  No, 
591  that  ara  unavailable  for  submission. 
The  Commission  is  not  proposing  to 
discuss  at  these  conferences  the 
Commission's  need  for  the  individual 
data  elements  requested  or  the  overall 
burden  to  the  industry  of  suppling 
requested  data  items. 

The  first  technical  conference  is 
scheduled  for  Thursday,  October  1, 1987 
beginning  at  9:30  a.m.  The  Conference 
will  begin  with  discussions  on  (1)  the 
tape  layout  instructions,  specifications, 

(2)  the  use  of  the  G  and  Nl  Schedules, 

(3)  the  use  of  FIPS  Pub.  79  and  the  ANSI 
X3.27-1978,  (4)  alternate  computer 
submission  formats,  and  (5)  other  data 
processing  issues  of  interest  to  the 
public  and  industry.  Discussions  will 
then  be  held  on  Schedule  El:  Physical 
Engineering,  Schedule  E2:  Systems 
Operations  and  the  certificate 
applicatiori  aspects  of  Schedule  Nl: 
Periodic  Filings.  To  the  extent 
necessary,  these  topics  will  be  carried 
over  to  the  second  conference  scheduled 
for  Friday,  October  2, 1987,  beginning  at 
9:30  a.m. 

Following  the  Friday  October  2, 1987 
meeting,  the  Commission  is  scheduling 
three  additional  conferences. 
Wednesday  October  7, 1987,  Thursday 
October  8, 1987  and  Friday  October  9, 
1987.  The  purpose  of  these  additional 
conferences,  is  to  discuss  the  remaining 
schedules  included  within  FERC  Form 
No.  591.  The  agenda  on  Wednesday 
October  7, 1987.  will  begin  with 
Schedule  Fl:  Tariff  and  continue  as 
follows  throughout  the  remaining 
conferences: 


Schedule  P2: 
Schedule  P3: 
Schedule  F4: 
Schedule  Cl: 
Schedule  C2: 
Schedule  Rl: 
Schedule  Pi: 
Schedule  Tl: 
Schedule  Si: 
Schedule  Nl 


Contract 

Receipt  and  Delivery  Point 

Coincidental  3-Day  Peak 

Pipeline  Cost 

Pipeline  Cost  Totals 

Pipeline  Revenue 

PGA  Gas  Purchases 

Totals 

Gas  Supply 

discussions  will  be 


same  Iranscdpt.  the  comments  of  Joseph  E.  Flaherty. 
Manager  of  governmental  Regulatory  Affairs  of 
Northeast  Utilities,  at  page  70  of  the  transcript,  and 
the  comments  of  Walter  W.  Anderson,  Manager  of 
Rate  and  Re|ulatory  Services  El  Paso  Natural  Gas 
Company  at  pages  33  through  40  of  the  transcript. 
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included  as  appropriate  with  each  of 
these  schedules. 

The  agenda  for  the  conferences  on 
Thursday  October  8, 1987  and  Friday 
October  9,  1987,  will  be  announced  at 
the  conclusion  of  the  meeting  on 
October  7,  1987.  and  also  be  available 
by  phone  from  the  Commission's  Office 
of  Pipeline  and  Producer  Regulation, 
(202)  357-9066.  The  agenda  for  these  two 
meetings  will  be  based  on  the  progress 
made  in  dicussing  the  various  schedules 
at  the  Wednesday  October  7, 1987, 
conference.  The  Commission  believes 
that  a  dicussion  of  each  of  the  issues  for 
each  schedule  of  FERC  Form  No.  591 
cna  be  com.pleted  by  the  conclasion  of 
the  Friday  October  9. 1987,  conference. 
Any  additional  conferences  needed  after 
this  date  will  be  scheduled  at  a  later 
time  and  publ;shed  in  the  Federal 
Register. 

The  technical  conferences  will  not  be 
of  a  judicial  or  evidentiary  type.  The 
Commission  believes  that  the  exchange 
of  information  can  be  accomplished 
most  productively  in  a  group  discussion 
format,  rather  than  participants  making 
individual  presentations.  Thus,  there 
will  be  no  formal  presentations  nor 
cross-examinations.  For  each  schedule 
or  issue  discussed,  participants  will  be 
asked  by  a  presiding  Comm.ission  staff 
officer  for  their  specific  comments  and 
questions.  The  Commission  staff  will  be 
available  to  respond  to  questions 
concerning  the  NOPR,  to  receive  and 
comment  on  suggestions  and  to 
participate  in  discussions  on  FERC  Form 
No.  591.  The  Commission  reminds 
participants,  however,  that  in 
accordance  with  the  provisions  of 
§  3.8(h)  of  the  Commission's 
regulations,'  the  opinions  and  comments 
expressed  by  staff  are  not  binding  on 
the  Commission  in  the  preparation  of 
the  final  rule  or  any  other  action  taken 
in  this  docket.  The  conference  will  be 
recorded.  Any  fat  ther  procedural  rules 
will  be  announced  on  the  day  of  each 
technical  conference.  The  record  of  the 
technical  conference  will  be  available  in 
the  public  file  ff)r  this  proceeding, 
Docket  No.  RM7-17-O00.  in  the 
Commission's  Division  of  Public 
Information,  and  may  be  ordered  from 
that  office. 
Kenneth  F.  Plumb, 
Sec  re  tar}'. 
[PR  Doc.  87-21530  Filed  9-16-87;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Part  2620 

(AA-310-07-4211-02i 

Withdrawal  of  Proposed  Rulemaking 
Making  Amendments  to  Regulations 
on  Alaska  State  Grants 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Notice  of  withdrawal  of 

proposed  rulemaking. 


summary:  a  proposed  ruiemakino 
making  amendments  to  the  existing 
regulations  concerning  the  selection  and 
conveyance  of  land  under  entitlements 
to  the  State  of  Alaska  was  published  in 
the  Federal  Register  on  October  18.  1983 
(48  FR  -loJiVji.  'I he  amendments  were 
designed  tu  reflect  changes  made  by  the 
Alaska  National  Interest  Lands 
Conservation  Act  in  the  Alaska 
selection  and  conveyance  process  In 
the  period  since  the  proposed 
rulemaking  was  published,  the  Bu.'-eau 
and  the  State  have  been  able  to  resolve 
outstanding  issues  concerning  the 
selection  and  conveyance  of  lands  to  the 
State  of  Alaska  using  the  existing 
regulations.  As  a  result  of  the  Bureau's 
experience  during  the  period  since 
publication  of  the  proposed  rulemaking. 
it  has  been  determined  that  the 
amendments  put  forward  in  the 
proposed  rulemaking  are  not  needed 
and  the  proposed  rulemaking  is  hereby 
withdrawn. 

EFFECTIVE  DATE:  September  17. 1987. 
ADDRESS:  ,\ny  inquiries  or  suggestions 
should  be  sent  to:  Director  (310),  Bureau 
of  Land  Management.  Room  3653,  Main 
Interior  Bldg..  1800  C  Street  NW., 
Washington.  DC  20240. 


FOR  FURTHER  INFORMATION  CONTACT; 

Ted  Stepheson,  (20^;  343^ft.51L 

J.  Steven  Griies, 

Assjslant  Secretary  of  the  Interior. 

August  28. 1987. 

[FR  Doc.  87-21393  K-led  9-16-87;  8:45  am] 

BILLING  CODE  4310-&4-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  644 

New  England  Fishery  Management 
Council;  Atlantic  Billfish  Public 
Hearings 

agency:  Nation. li  Marine  Fisheries 
Servre  (NMFSl,  NOAA,  Commerce. 
ACTION:  Notice  of  public  hearings  and 
request  for  comments. 


summary:  The  New  England  Fishery 
Management  Council  will  hold  a  series 
of  public  hearings  and  provide  a 
comment  period  to  solicit  public  input 
into  the  proposed  Billfish  Fishery 
.Management  Plan.  Individuals  and 
organizations  may  comment  in  writing 
to  the  Council  if  they  are  unable  to 
attend  the  hearings. 
DATES:  All  hearings  will  begin  at  7:00 
p.m.  The  hearings  are  scheduled  as 
follows: 
1   September  28,  1987,  Hyannis.  MA 

2.  September  30,  1987.  Portsmouth,  \H 

3.  October  1.  1987,  Galilee.  RI 

The  public  comment  period  will  close 
November  2. 1987. 

ADDRESSES:  The  hearings  will  be  held  at 
the  following  locations: 

1.  Hyannis — Sheraton  Hyannis,  Route 
132  and  Bearse's  Way,  Hyannis,  MA 

2.  Portsmouth— Holiday  Inn.  Portsmouth 
Circle,  Portsmouth,  NH 


3.  Galilee— Dutch  Inn,  Great  Island 

Road,  Galilee,  RI 

All  written  comments  should  be  sent 
to  the  Chairman,  New  England  Fishery 
Management  Council,  Suntaug  Office 
Park.  5  Broadwav  (Route  1)  Saugus,  MA 
01906. 

FOR  FURTHER  INFORMATION  CONTACT: 

L):;;.^,n!^  G.  Marsh.;...  E.seci.:. v u  Director, 
.\i  '.v  England  Fishery  Management 

C-;:.',;r,r;!,  617-231-0422 

SUPPLEMENTARY  INFORMATION.  The 

Billfish  Fishery  Management  Plan  (FMP) 
was  prepared  jointly  by  the  South 
Atlantic,  New  England.  Mid-Atlantic. 
Gulf,  and  Caribbean  Fishery 
Management  Councils,  It  proposes  to 
establish  a  management  regime  for 
Atlantic  bilifishes  throughout  the 
Atlantic,  Gulf,  and  Caribbean  portions 
of  the  exclusive  economic  zone  (EEZ)  of 
the  United  States.  The  species 
addressed  by  this  plan  are  sailfish, 
white  marlin.  blue  marlin.  and  longbill 
spearfish.  The  principal  objective  of  the 
FMP  is  to  maintain  the  highest 
availability  of  bilifishes  to  the  U.S. 
recreational  fishery.  A  summary 
document  will  be  distributed  at  the 
hearings  presenting  the  preferred 
alternative  which  contains  a  ban  on  the 
sale  of  all  bilifishes.  minimum  sizes,  a 
ban  on  imports,  mandatory  reporting  for 
billfish  tournaments  and  a  ban  on  the 
use  of  drift  entanglement  nets.  The 
Council  seeks  comment  on  a  range  of 
additional  management  options 
including  a  ban  on  the  possession  of 
billfish.  a  bag  limit  and  gamefish 
designation. 

Dated:  September  11, 1987. 
Richard  H.  Schaefer, 

Acting  Director,  Fisheries  Conservation  and 
Management,  National  Marine  Fisheries 
Service. 

[FR  Doc.  87-21500  Filed  9-16-87;  8:45  amj 
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Th,s   section   of   the   FEDERAL   REGISTER 
contains  documents   ottief  than   rules  or 
proposed   rules  ttiat  are  appltcabte  to  the 
public    Notices   of   heanngs   and 
investigations,  committee  meetings,  agency 
deasions  and   ruJmgs,   delegations   of 
authonty,    filing   of   petitions    and 
apphcatKxis  and   agency   statements  of 
organization   and  functions   are  examples 
of   documents   appeanng   m  ttiis   section 


DEPARTMENT  OF  AGRICULTURE 

Intent  To  Conduct  an  A-76  Comparison 
Study;  Motor  Vehicle  Operation, 
Maintenance,  Leasing,  Acquisition,  and 
Disposal  Requirements 

agency:  U.S.  Department  of  Agriculture, 
Office  of  Operations. 
ACTION:  Notice  of  intent. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Department  of  Agriculture  will 
conduct  an  A-76  cost  comparison  study 
of  its  motor  vehicle  operation, 
maintenance,  leasing,  acquisition,  and 
disposal  requirements. 
DATES:  A  solicitation  is  expected  to  be 
released  by  December  1, 1987,  to  obtain 
costs  for  contracting  for  an  organization 
outside  of  the  Department  to  take  over 
total  responsibility  for  the  operation, 
maintenance,  acquisition,  and  disposal 
requirements  of  motor  vehicles  and 
equipment  for  the  USDA.  This 
solicitation  will  be  synopsized  m  the 
Commerce  Business  Daily  with 
instructions  for  potential  contractors 
prior  to  bid  opening. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rex  Hartgraves,  FS,  Chairman,  Vehicle 
Services  Task  Force:  telephone  (202) 
447-6709,  (FTS)  447-6709:  or  Denise 
P<itterson.  Office  of  Operations, 
Personal  Property  Management 
Division;  telephone  (202)  447-3141.  (FTS) 
447-3141. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Department  of  Agriculture,  Office  of 
Operations  intends  to  conduct  a 
nationwide  cost  comparison  study  of  the 
operation,  maintenance,  leasing, 
acquisition,  and  disposal  requirements 
of  approximately  40,000  motor  vehicles 
and  equipment,  valued  at  Si. 000  or 
more,  under  the  guidelines  of  0MB 
Circular  A-76.  This  cost  study  is  being 
conducted  in  compliance  with  Title  XV. 
Subtitle  C— Federal  Motor  Vehicle 
Expenditure  Control,  Pub.  L.  99-272, 
Consolidated  Omnibus  Budget 


ReconciliaticHi  Act  (COBRA)  of  1985. 
Section  15305  of  this  legislation  requires 
agencies  to  conduct  a  comprehensive 
and  detailed  study  and  compare  the 
alternatives  of  the  costs,  benefits,  and 
feasibility  of  (A)  relying  on  the  General 
Services  Administration  Interagency 
Fleet  Management  System;  (B)  entering 
into  a  contract  with  a  qualified  fleet 
management  firm  or  another  private 
contractor;  or  (C)  using  any  other  means 
less  costly  to  the  Government  to  meet  its 
motor  vehicle  operation,  maintenance, 
leasing,  acquisition,  and  disposal 
requirements 

This  notice  is  published  in  compliance 
with  0MB  Circular  A-76  which  requires 
agencies  to  publish  their  schedules  for 
conducting  cost  comparison  studies  and 
is  for  informational  purposes  only. 
Solicitation  documents  are  not  currently 
available.    I 

Frank  Gearde,|r,, 

Director.  Off  ice  of  Operations. 

|FR  Doc.  87-21514  Filed  9-1&-S7;  8;45  am) 

BILUNG  COO€  3410-M-M 


Office  of  the  Secretary 

State  of  Colorado  Inactive  Mine 
Reclamation  Program;  Determination 
of  Primary  Purpose  of  Amounts  That 
May  Be  Excluded  From  Income  Under 
Section  126  of  the  Internal  Revenue 
Code  of  1954,  as  Amended 

AGENCY:  Office  of  the  Secretary,  USDA. 
ACTION:  Notice  of  determination. 

SUMMARY:  The  Secretary  of  Agriculture 
has  determined  that  payments  and 
benefits  that  result  under  the  Colorado 
Inactive  Mine  Reclamation  Program,  as 
authorized  by  Colorado  Revised 
Statutes  34-33-133.  are  made  primarily 
for  the  purposes  of  conserving  soil  and 
water  resources,  protecting  or  restoring 
the  environment,  improving  forest,  and 
providing  a  habitat  for  wildlife.  This 
determination  is  in  accordance  with 
section  126(b)  of  the  Internal  Revenue 
Code  of  1954.  as  amended  by  section  543 
of  the  Revenue  Act  of  1978  and  the 
Technical  Corrections  Act  of  1979.  The 
determination  permits  recipients  of 
these  payments  and  benefits  to  exclude 
them  from  gross  income  to  the  extent 
allowed  by  the  Internal  Revenue 
Service. 


FOR  FURTHER  INFORMATION  CONTACT: 

Director,  Colorado  Mined  Land 
Reclamation  Division,  1313  Sherman 
Street,  Room  423,  Denver,  Colorado 
80203,  Phone:  (303)  866-3567;  or  Director, 
Land  Treatment  Program  Division,  Soil 
Conservation  Seivice,  USDA,  Post 
Office  Box  2890,  Washington,  DC  20013, 
(202)  382-1870..     | 

SUPPLEMENTARY  INFORMATION:  Section 

126  of  the  Internal  Revenue  Code  of 
1954,  as  amended  by  the  Revenue  Act  of 
1978  and  the  Technical  Corrections  Act 
of  1979.  26  U.S.C.  126.  provides  that 
certain  payments  made  to  individuals 
under  State  conservation  programs  may 
be  excluded  from  the  recipient  s  gross 
income  for  Federal  income  tax  purposes 
if  the  Secretary  of  Agriculture 
determines  that  the  payments  are  made 
"primarily  for  the  purpose  of  soil  and 
water  conservation,  protecting  or 
restoring  the  environment,  improving 
forests,  or  providing  a  habitat  for 
wildlife  .  .  ."  The  Secretary  of 
Agriculture  evaluates  the  State 
conservation  program  on  the  basis  of 
criteria  set  forth  in  7  CFR  Part  14,  and 
makes  a  "primary  purpose" 
determination  for  the  payments  made 
under  the  program.  Before  there  may  be 
an  exclusion,  the  Secretary  of  the 
Treasury  must  determine  that  the 
payments  made  under  the  program  do 
not  substantially  increase  the  annual 
income  derived  from  the  property 
benefited  by  the  payments. 

The  Colorado  Inactive  Mine 
Reclamation  Program  is  authorized  by 
Colorado  Revised  Statutes  34-33-133.  It 
is  funded  through  grants  from  the  Office 
of  Surface  Mining,  U.S.  Department  of 
the  Interior  under  Title  IV  of  the  Surface 
Mine  Control  and  Reclamation  Act 
(S.MCRA).  Funding  of  the  program  is 
from  a  special  fee  collection  on  coal 
production.  The  purposes  of  the 
Colorado  Inactive  Mine  Reclamation 
Program  are: 

1.  The  protection  of  the  public  health, 
safety,  general  welfare,  and  property 
from  extreme  danger  of  adverse  effects 
of  past  coal  mining  practices. 

2.  The  protection  of  public  health, 
safety,  and  general  welfare  from 
adverse  effects  of  past  coal  mining 
practices. 

3.  The  restoration  of  land  and  water 
resources  and  the  environment 
previously  degraded  by  adverse  effects 
of  coal  mining  practices  including 
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measures  for  the  conservation  and 
development  of  soil,  water,  woodland, 
fish  and  wildlife,  recreation  resources, 
and  agricultural  productivity. 

4.  Research  and  demonstration 
projects  relating  to  the  development  of 
surface  mining  reclamation  and  water 
quality  control  program  methods  and 
techniques. 

5.  The  protection,  repair,  replacement, 
construction,  or  enhancement  of  public 
facilities  such  as  utilities,  roads. 
recreation,  and  conservation  facilities 
adversely  affected  by  coal  mining 
practices. 

6.  The  development  of  publicly  owned 
land  adversely  affected  by  coalmining 
practices  including  land  acquired  as 
provided  under  SMCRA  for  recreation 
and  historic  purposes,  conservation,  and 
reclamation  purposes  and  open  space 
benefits. 

The  Mined  Land  Reclamation  Division 
of  the  Colorado  Department  of  Natural 
Resources  administers  the  Colorado 
Inactive  Mine  Reclamation  Program. 
Eligible  projects  are  identified  and 
selected  by  the  State  in  accordance  with 
the  objectives  described  above. 

In  most  cases,  the  consent  to  access 
must  be  obtamed  from  private  property 
owners  for  the  State  to  conduct  the 
reclamation  work.  Only  where 
emergency  situations  exist  can  the  State 
utilize  its  police  powers  for 
nonconsented  entry.  The  State  prepares 
the  reclamation  plans  to  eliminate 
threats  to  public  health  and  safety,  and 
repair  degradation  to  lands  and  waters, 
which  result  from  abandoned  mines.  All 
construction  work  is  competitively  bid. 
No  cash  payments  are  made  to  the 
landowner  unless  the  landowner  is 
successful  in  competitively  procuring  the 
constmction  contract.  Benefits  that  inure 
to  urban  and  rural  property  owners  from 
the  reclamation  work  include  reduced 
threats  to  life  and  property,  and  for  rural 
properties,  increased  land  use 
capabilities  for  grazing  and  wildlife. 
However,  all  work  conducted  is  for 
public  health,  safety  and  general  welfare 
reasons. 

Procedural  .Matters 

The  Department  of  Agriculture  has 
classified  this  determination  as  "not 
major"  in  accordance  with  E.\ecutive 
Order  12291  and  the  Secretary's 
Memorandum  .No.  1512-1.  The  Secretary 
has  determined  that  these  program 
provisions  will  not  result  in  an  annual 
effect  on  the  economy  of  SliX)  million  or 
more:  will  not  cause  a  major  increase  in 
cost  to  consumers,  individuals, 
industries,  government  agencies,  or 
geographic  regions;  and  will  not  cause 
significant  adverse  effects  on 
competition,  employment,  investment, 


productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

A  Colorado  Inactive  Mine 
Reclamation  Program  "Primary  Purpose 
Determination  for  Federal  Tax 
Purposes,"  Record  of  Decision,  has  been 
prepared  and  is  available  upon  request 
from  the  Director.  Land  Treatment 
Program  Division.  Soil  Conservation 
Service.  P.O.  Box  2890,  Washington,  DC 
20013;  or  the  Director,  Colorado  Mined 
Land  Reclamation  Division.  1313 
Sherman  Street.  Room  423.  Denver. 
Colorado  80203. 

Determination 

As  required  by  section  126(b)  of  the 
Internal  Revenue  Code  of  1954.  as 
amended,  I  have  examined  the  authority 
legislation,  regulations,  and  operating 
procedures  of  the  Coloi-ado  Inactive 
Mine  Reclamation  Program.  In 
accordance  with  the  criteria  set  out  in  7 
CFR  Part  14, 1  have  determined  that  all 
payments  made  under  this  program  are 
for  soil  and  water  conservation, 
protecting  or  restoring  the  environment, 
improving  forests,  or  providing  wddiife 
habitat.  Excluded  from  this 
determination  are  payments  made  for 
the  recovery  of  coa!  or  any  mineral 
which  occurs  incidental  to  or  in 
connection  with  the  funded  activity; 
payments  made  as  compensation  for 
services  performed;  and  income  from  the 
sale  of  soil,  minerals  or  any  other 
materials.  Subject  to  further 
determination  by  the  Secretary  of  the 
Treasun,'.  this  determmation  permits 
property  owners  to  exclude  from  gross 
income,  for  Federal  income  tax 
purposes,  all  payments  made  and 
benefits  resulting  from  the  Colorado 
Inactive  Mine  Reclamation  Program 
except  as  exc'uded  above. 

Signed  at  Washington,  DC,  on  September 
10. 1987. 

Peter  C.  Myers, 

Acting  Secretary. 

[FR  Doc.  87-21492  Filed  9-16-^7:  8:45  am] 

BILLIMG  CODE  34tO-01-M 


Soil  Conservation  Service 

Environmental  Impact  Statement; 
Smyrna-Clayton  Critical  Area 
Treatment  RC&D  Measure,  Delaware 

agency:  Soil  Conservation  Service, 
USDA. 

ACTION:  Notice  of  a  finding  of  no 

significant  impact 

summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969:  the  Council  on 


Environmental  Quality  Guidelines  (40 
CFR  Part  1500):  and  the  Soil 
Conservation  Service.  U.S.  Department 
of  Agriculture,  gives  notice  that  an 
environmental  impact  statement  is  not 
being  prepared  for  the  Smyrna-Clayton 
Critical  Area  Treatment  RC&D  Measure, 
Kent  County.  Delaware. 

FOR  FURTHER  INFORMATION  CONTACT: 

.Mr.  Douglas  E  Hawkins.  State 
Conservationist.  Soil  Conser\ation 
Service.  9  E.  Loockerman  Street.  Suite 
207,  Dover,  Delaware  19901-7377, 
telephone  (302-678-0750). 

Smyrna-Clayton  Critical  .Area 
Treatment  RC&D  .Measure,  Delaware, 
Finding  of  .No  Significant  Impact. 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings.  Douglas  E.  Hawkins.  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  im.pact  statement  are  not 
needed  for  this  project. 

The  measure  concerns  a  plan  to 
reshape  a  steep  eroding  bank  and  to 
bring  in  fill  matenal  and  cover  the  floor 
on  an  old  abandoned  sand  and  gravel 
pit  approximately  six  (6)  inches  deep. 
All  bare  areas  are  to  be  treated  with 
sufficient  amounts  of  lime,  fertilizer, 
grass  seed,  and  mulch  to  establish  an 
acceptable  vegetable  cover  Currently, 
the  two  areas  are  actively  eroding  and 
ccntributmg  sediment  to  Duck  Creek, 
which  runs  along  the  northern  property 
boundary  of  the  project  site.  The  site  is 
located  on  State  Route  134  in  the  Town 
of  Smyrna,  Delaware,  directly  across 
from  the  Smyrna  High  School. 

Installation  of  the  project  measure 
will  allow  the  local  Little  League  to 
develop  two  baseball  fields  on  the  site 
and  to  reduce  the  amount  of  sediment 
entering  Duck  Creek. 

The  Notice  of  Finding  of  No 
Significant  Impact  (FO.N'SI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FO.NSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  evaluation  are  on  file 
and  may  be  reviewed  by  contacting  Mr. 
Douglas  E.  Hawkins. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(This  activity  is  listed  in  the  Catdlog  of 
Federal  Domestic  Assistance  Under  No. 
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10.901-Resource  Conservation  and 

Uf  velopment — and  is  subject  to  the  provision 

iif  Executive  Order  12372  which  requires 

mlersovemmental  consultation  with  State 

dnd  Local  officials.) 

[)ouglas  E.  Hawkins. 

Stute  Conservationist. 

September  9.  1987. 

|FR  Doc.  87-21429  Filed  9-16-67:  8:45  am] 

BILLING  C00€  3410-16-11 

Soil,  Water  and  Related  Resources 

agency:  Soil  Conservation  Service, 

USDA. 

action:  Notice  of  extension  of  comment 

period. 

SUMMARY:  The  current  60  day  comment 
period  on  the  "Second  RCA  Appraisal: 
Soil,  Water  and  Related  Resources  on 
Nonfederal  Land  in  the  United  States, 
Analysis  of  Condition  and  Trends" 
appeared  on  page  26168  in  Volume  52, 
the  Federal  Register  of  Monday.  July  13, 
1987  (FR  Doc.  87-15773)  expires 
September  14, 1987.  This  document 
extends  the  comment  period  an 
additional  30  days  to  allow  citizens,  as 
well  as  federal,  state  and  local  officials 
ample  time  to  comment  on  the  interim 
rule. 

DATE:  The  comment  period  on  the 

appraisal  has  been  extended  for  thirty 

(30|  days  from  the  date  of  this  notice. 

Comments  should  be  submitted  by 

October  19.  198". 

FOR  FURTHER  INFORMATION  CONTACT: 

['eter  M.  Tidd.  Director.  Appraisal  and 

Program  Development  Division.  Soil 

Conservation  Service.  USDA.  P.O.  Box 

2890,  Washington,  DC  20013,  telephone: 

(202)447-8388. 

Wilson  Scaling. 

Chii-f 

IFR  Doc.  87-21469  Filed  9-16-87;  8:45  am] 

eiLUNG  CODE  MI0-16-M 

DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  0MB  for 
clearance  the  following  proposal  for 
collert;(_in  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Ch.  35). 
Agency:  National  Oceanic  and 

Atmospheric  Administration 
Title:  Logbook  Family  of  Forms 

Amendment  (Swordfish) 
Form  number:  Agency — N/A;  0MB — 

0648-0016 
Type  of  request:  Revision  of  a  currently 

approved  collection 


Burden:  500  respondents;  1,999  new 

burden  hours 
Needs  and  uses:  Atlantic  swordfish 
fishermen  will  be  required  to  submit 
logbooks  on  their  catch.  The 
information  will  be  used  by  scientists 
to  determine  the  status  of  swordfish 
stocks,  and  for  providing  other  data  to 
develop  management  measures  to 
prevent  overfishing. 
Affected  public:  Businesses  or  other  for- 
profit  institutions;  small  businesses  or 
organizations 
Frequency:  Monthly 
Respondent's  obligation:  Mandatory 
OMB  desk  officer:  John  Griffen,  395- 
7340 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals.  (202)  377-3271, 
Department  of  Commerce,  Room  6622, 
14th  and  Constitution  Avenue,  NW., 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
John  Gnffen,  OMB  Desk  Officer,  Room 
3228,  New  Executive  Office  Building, 
Washington.  DC  20503. 

Dated:  September  8, 1987. 
Edward  Michals, 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organization. 
[FR  Doc.  87-21494  Filed  9-16-87;  8:45  am] 
BILLING  COOe  3S10-CW-«I 


Foreign-Trade  Zones  Board 

1  Docket  No.  16-a7] 

Application  for  Expansion;  Foreign- 
Trade  Zone  9,  Honolulu,  HI 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  State  of  Hawaii's 
Department  of  Planning  and  Economic 
Development,  grantee  of  Foreign-Trade 
Zone  9,  requesting  authority  to  expand 
the  zone  to  include  a  technology 
industrial  park  site  in  the  Mililani  area, 
Oahu,  Hawaii,  within  the  Honolulu 
Customs  port  of  entry.  The  application 
was  submitted  pursuant  to  the 
provisions  of  the  Foreign-Trade  Zones 
Act,  as  amended  (19  U.S.C.  81a-81u), 
and  the  regulations  of  the  Board  (15  CFR 
Part  400).  It  was  formally  filed  on 
September  4, 1987. 

On  February  15, 1965,  the  Board 
authorized  the  State  of  Hawaii  to 
establish  a  foreign-trade  zone  in  the 
Honolulu  area  (Board  Order  65.  30  FR 
2377,  2/20/65).  The  general-purpose 
zone  currently  consists  of  warehousing 
facilities  on  17  acres  at  Pier  2  in 


Honolulu  Harbor.  The  Board  rec'ently 
approved  an  application  to  expand  the 
zone  to  include  a  1.050-acre  site  at  the 
James  Campbell  Industrial  Park  in  Ewa. 
Oahu, 

The  pending  application  calls  for  an 
additional  109-acre  industrial  site  at  the 
Mililani  Technology  Park,  located  east 
of  the  H-2  Freeway  at  Golf  Course  Road 
in  the  Mililani  area  of  central  Oahu, 
about  20  miles  from  downtown 
Honolulu.  The  site  is  being  developed 
for  technology-related  operations, 
including  light  manufacturing,  assembly, 
research  and  development,  and  world- 
wide distribution  by  Oceanic  Properties, 
Inc.,  a  subsidiary  of  Castle  and  Cooke, 
Inc.  owner  of  the  property.  Because  the 
zone  already  includes  an  industrial  park 
site,  the  Board  will  evaluate  the  need  for 
still  another  such  site. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  Joseph  E,  Lowry 
(Chairman),  Foreign-Trade  Zones  Staff, 
U.S.  Department  of  Commerce. 
Washington,  DC  20230;  George  Roberts, 
District  Director.  U.S.  Customs  Service. 
Pacific  Region,  P.O.  Box  1641,  Honolulu. 
Hawaii  96806:  and  Colonel  F.W. 
Wanner.  District  Engineer.  U.S.  Army 
Engineer  District  Honolulu,  Building  230, 
Fort  Shafter.  Hawaii  96858-5440. 

Comments  concerning  the  proposed 
expansion  are  invited  in  writing  from 
interested  parties,  including  whether 
there  is  a  need  for  another  non- 
contiguous industrial  park  site  in  Oahu 
as  part  of  the  Hawaii  zone.  They  should 
be  addressed  to  the  Board's  Executive 
Secretary  at  the  address  below  and 
postmarked  on  or  before  October  23, 
1987. 

A  copy  of  the  application  is  available 
for  public  inspection  at  each  of  the 
following  locations; 

U.S.  Department  of  Commerce  District 
Office,  P.O.  Box  50026.  4106  Federal 
Building.  300  Ala  Moana  Boulevard, 
Honolulu,  Hawaii  96813 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  Room  1529, 
14th  and  Pennsylvania  Avenue  NW., 
Washington,  DC  20230 
Dated:  September  11, 1987. 

John  ].  Da  Ponte,  Jr., 

Executive  Secretary. 

(FR  Doc.  87-21513  Filed  9-16-87;  8:45  am] 

BILLING  COOE  3510-DS-M 
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International  Trade  Administration 
Export  Trade  Certificate  of  Review 

agency:  International  Trade 
Administration,  Commerce. 
ACTION:  Notice  of  application. 


summary:  The  Office  of  Export  Trading 
Company  Affairs.  International  Trade 
Administration.  Department  of 
Commerce,  has  received  an  application 
for  an  Export  Trade  Certificate  of 
Review.  This  notice  summarizes  the 
conduct  for  which  certification  is  sought 
and  requests  comments  relevant  to 
whether  the  certificate  should  be  issued. 

FOR  FURTHER  INFORMATION  CONTACr. 

George  Muller.  Acting  Director,  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration, 
202/377-5131.  This  is  not  a  toll-free 
number. 

SUPPLEMENTARY  INFORMATION:  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  (Pub.  L.  97-290)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review,  A 
certificate  of  review  protects  its  holder 
and  the  members  identified  in  it  from 
private  treble  damage  actions  and  from 
civil  and  criminal  liability  under  Federal 
and  State  antitrust  laws  for  the  export 
conduct  specified  in  the  certificate  and 
carried  out  during  its  effective  period  in 
compliance  with  its  terms  and 
conditions.  Section  302|b)(l)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  m  the 
Federal  Register  identifying  the 
.ipplicant  and  summarizing  its  proposed 
fxport  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  a  certificate  should  be  issued. 
\n  original  and  five  (5)  copies  should  be 
submitted  not  later  than  20  days  after 
the  date  of  this  notice  to:  Office  of 
Export  Trading  Company  Affairs. 
International  Trade  Administration. 
Department  of  Commerce.  Room  5618, 
Washington.  DC  20230.  Information 
submitted  by  anv  person  is  exempt  from 
disclosure  under  the  Freedom  of 
Information  Act  (5  U,S,C.  552), 
Comments  should  refer  to  this 
application  as  "Export  Trade  Certificate 
of  Review,  application  number  87- 
00012."  A  summary  of  the  application 
follows. 

Applicant:  U.S.  Hide.  Skm  &  Leather 
Association  (HS  &  L),  1707  N  Street, 
NW.,  Third  Floor.  Washington.  DC 
20036.  Contact:  Jerome  Breiter  at  (202) 
833-2405.  Ap7  hcation  =:  87-00012.  Date 
Deemed  Submitted;  September  4.  1987. 


Members:  the  following  companies 
that  are  members  of  HS  &  L  Anamax 
Corporation,  Green  Bay  Wl:  Chilewich 
Corporation,  New  York.  NY;  CfiS 
Intercontinental  Company,  Houston,  TX; 
Dietrich  Hide  Corporation,  Boston.  MA; 
Eastern  Trading  Company.  Inc..  Los 
Angeles.  CA;  A.J.  Hollander  8<  Company, 
Inc.  .\'ew  York.  NY;  Intermet,  Ltd,, 
Bloomfield  Hills,  MI;  Kaufmann  Trading 
Corporation,  New  York,  NY:  .M.  Lyon  & 
Company,  Kansas  City,  MO:  A.  Mindel 
&  Son.  Inc.,  Toledo,  OH,  Moyer  Packing 
Company.  Sounderton,  PA;  NAHE 
Texas.  Inc..  Pasadena,  TX;  National  By- 
products, Inc.,  Des  Moines.  lA;  Newon 
Industries  Corporation,  Rutherford.  NJ; 
Southwest  Hide  Company  Boise,  ID; 
Trans  Coast  International  Inc..  Los 
Angeles.  C.A:  Trans  World  Hide 
Corporation,  Cedar  Rapids,  lA;  Union 
Hide  Company,  Inc.,  Oakland,  CA; 
United  Industries.  Inc.,  Portland,  OR; 
and  WE  Company.  Detroit.  .MI. 

Sunmian^  of  the  Application: 

Export  Trade: 

Products: 

Preserved  hides  and  skins,  and  leather 
in  various  stages  of  finishing. 

Export  Trade  Eacilitation  Services  (as 
they  relate  to  the  export  of  Products) 

Procurement  of  transportation 
services  for  Products  exported  or  in  the 
course  of  being  exported.  Transportation 
services  include  overseas  freight 
transportation,  inland  freight 
transportation  to  a  U,S,  export  terminal, 
port,  or  gateway:  packing  and  crating: 
leasing  of  transportation  equipment  and 
facilities;  terminal  or  port  storage; 
wharfage  and  handling:  insurance; 
forwarder  services:  export  sales 
documentation  and  services:  and 
custom.s  clerance. 

Export  Markets: 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  Slates,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  .'\mencan  Samoa.  Guam. 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods 
of  Operation:  HS  &  L  seeks  certification 
to: 

1.  Negotiate  with  steamship 
conferences,  steamship  lines,  railroads, 
trucking  companies,  container  leasing 
companies,  insurance  companies, 
terminals,  and  freight  consolidafors  and 
forwarders  to  ob'ain  rates  and  other 
terms  for  transportation  serv  ices  for  its 
members. 

2.  Meet  and  exchange  information  on 
transportation  services,  including: 

a.  potential  suppliers; 

b.  rales  and  terms; 


c.  other  information  as  may  be 
necessary  to  analyze,  negotiate  for,  and 
procure  transportation  services. 

3.  Meet  and  discuss  supply  and 
demand  for  hides,  skins,  and  leather  in 
the  export  markets,  including  volumes 
desired  by  export  customers  and 
anticipated  prices. 

4.  Discuss  and/or  agree  on  terms  of 
export  sales,  including  prices  to  be 
charged  by  members  to  foreign  buyers 
for  hides,  skins,  and  leather. 

5.  Prescribe  the  following  conditions 
for  membership  in  the  association: 

a.  Any  member  in  good  standing  of 
the  HS  &  L  is  eligible  for  membership. 

b.  Any  member  may  resign  from  the 
association  by  giving  sixty  days  prior 
written  notice  to  the  HS  &  L, 

c.  New  members  may  be  added  to  the 
association  upon  proper  request,  and  the 
Departments  of  Commerce  and  Justice 
shall  be  promptly  notified  of  such 
request. 

George  Muller, 

Acting  Director.  Office  of  Export  Trading 
Company  Affairs. 

Date:  September  14, 1987. 

[FR  Doc.  87-21495  Filed  9-16-87:  8:45  amj 

BILUNG  CODE  3StO-DR-M 

National  Oceanic  and  Atmospheric 
Administration 

Caribbean  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  .National  Marine  Fisheries 
Serv  ice.  ,NOAA.  Commerce. 

The  Caribbean  Fishery  Management 
Council  and  its  Administrative 
Subcommittee  will  convene  separate 
public  meetings  at  the  St.  Croix  by  the 
Sea  Hotel.  Conference  Room, 
Christiansted.  St.  Croix.  U.S.  Virgin 
Islands.  At  its  80th  meeting  the  Council 
will  elect  its  officials,  consider 
management  plans  under  development, 
habitat  conservation  issues,  and  discuss 
administrative  issues  related  to  the 
Councils  regular  operations.  The 
Council's  Administrative  Committee  will 
discuss  issues  related  to  the 
Committee's  regular  operations. 

The  Council  will  convene  its  public 
meeting  on  October  6. 1987,  at  9  a.m. 
and  adjourn  at  5  p.m.;  reconvene 
October  7  at  9  a.m.  and  adjourn  at  noon. 
The  Administrative  Subcommittee  will 
convene  October  5  at  2  p.m.  and  adjourn 
at  6  p.m. 

For  further  information  contact  the 
Caribbean  Fishery  Management 
Council.  Banco  de  Ponce  Building,  Suite 
1108,  Hato  Rey,  PR  00918  1809)  753-^926. 
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Ddlf-d  September  n,  1987 
Richard  H.  Schaefer, 
Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
|FR  Doc.  87-21525  Filed  9-16-87:  8;45  am| 
BILUNG  CODE  3S10-22-M 


COMMISSION  ON  CIVIL  RIGHTS 
Florida  Advisory  Committee;  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Florida  Advisory 
Committee  to  the  Commission  will 
convene  at  9:00  am.  and  adjourn  at  5:00 
p.m.  on  October  1, 1987,  at  the  Radisson 
Mart  Phiza  Hotel.  Palm  Room,  711  N.W. 
72nd  Ave..  Miami.  Florida.  The  purpose 
of  the  meeting  is  to  conduct  a  public 
forum  on  police  relations  with  the 
metropohtan  Miami-Dade  County  area 
community. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Com.mittee  Chairperson  Michael  ]. 
.Moorhead  (904/392-2211)  or  John  1. 
Binkley,  Director  of  the  Eastern  Regional 
Division,  at  (202/523-5264:  TDD  (202/ 
376-8117).  Hearing  impaired  persons 
who  will  attend  the  meeting  and  require 
the  services  of  a  sign  language 
interpreter  should  contact  the  Regional 
Division  at  least  five  (5)  working  days 
before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Wdshington.  DC.  September  3. 
1987. 

Susan  |.  Prado, 

.•lc(Kiu'  Staff  Director. 

|FR  Doc.  87-21430  Filed  &-16-87:  8:45  am) 

BILUNG  CODE  633S-01-M 


UM  i 


Michigan  Advisory  Committee; 
Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  L!.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Michigan  Advisory 
Committee  to  the  Commission  will 
convene  at  9:00  a.m.  and  adjourn  at  5:00 
p.m..  on  September  30.  1967.  at  the 
U  estin  Hotel.  Renaissance  Center. 
Detroit.  Michigan.  The  purpose  of  the 
meeting  is  to  conduct  program  planning 
and  to  hold  a  community  forum  on  the 
status  of  civil  rights  in  Detroit. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Acting 


Committee  Chairperson,  Keith  Butler  or 
Melvin  Jenkins.  Director  of  the  Central 
Regional  Division  (816)  374-5253.  (TDD 
816/374-5009).  Hearing  impaired 
persons  who  will  attend  the  meeting  and 
require  the  services  of  a  sign  language 
interpreter,  should  contact  the  Regional 
Division  at  least  five  (5)  working  days 
before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  September  10, 
1987. 

Susan  |.  Prado. 

Acting  Staff  Director. 

|FR  Doc.  87-2;431  Filed  9-1&-87:  8:45  am] 

BILLING  COOE  I33&-01-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcing  a  Unilateral  Import 
Restraint  Limit  for  Certain  Cotton 
Textile  Products  in  Category  347/348 
Produced  or  Manufactured  in  Costa 
Rica 

September  14, 1987. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Te.xtile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  September 
18. 1987.  For  further  information  contact 
Janet  Heinzen.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  please  refer  to 
the  Quota  Status  Reports  which  are 
posted  on  the  bulletin  boards  of  each 
Customs  port.  For  information  on 
embargoes  and  quota  re-openings, 
please  call  (202)  377-3715. 

Background 

On  June  16, 1987.  a  notice  was 
published  in  the  Federal  Register  (52  FR 
23198)  which  established  an  import 
restraint  limit  for  cotton  textile  products 
in  Category  347/348,  produced  or 
manufactured  in  Costa  Rica  and 
exported  during  the  ninety-day  period 
which  began  on  May  29, 1987  and 
extended  through  August  26, 1987. 

The  United  States  Government  has 
decided,  inasmuch  as  consultations  held 
with  the  Government  of  Costa  Rica, 
August  27  and  28, 1987  did  not  reach  a 
mutually  satisfactory  solution 
concerning  this  category,  to  control 
imports  of  cotton  textile  products  in 
Category  347/348,  produced  or 


manufactured  in  Costa  Rica  and 
exported  during  the  twelve-month 
period  which  began  on  August  27.  1987 
and  extends  through  August  26,  1988. 

Accordingly,  in  the  letter  published 
below  the  Chairman  of  the  Committee 
for  the  Implementation  of  Textile 
Agreements  directs  the  Commissioner  of 
Customs  to  prohibit  entry  into  the 
United  States  for  consumption,  or 
withdrawal  from  warehouse  for 
consumption,  of  cotton  textile  products 
in  Category  347/348.  during  the  twelve- 
month period  which  began  on  August  27, 
1987  and  extends  through  August  26, 
1988,  in  excess  of  the  designated  level  of 
restraint. 

Textile  products  in  Category  347/348 
shipped  in  excess  of  the  ninety-day  limit 
previously  established  will  be  subject  to 
the  limit  established  in  the  directive 
published  below.  Charges  will  be  made 
as  the  data  become  available. 

The  United  States  remains  committed 
to  finding  a  solution  concerning  this 
category.  Should  such  a  solution  be 
reached  in  further  consultations  with  the 
Government  of  Costa  Rica,  further 
notice  will  be  published  in  the  Federal 
Register. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13.  1982  (47  FR  55709).  as 
amended  on  April  7. 1983  (48  FR  15175). 
May  3.  1983  (48  FR  19924).  December  14. 
1983.  (48  FR  55607),  December  30,  1983 
(48  FR  57584),  April  4,  1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622),  July 
16.  1984  (49  FR  28754),  November  9, 1984 
(49  FR  44782),  July  14, 1986  (51  FR  25386). 
July  29,  1986  (51  FR  27068)  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1987). 

Adoption  by  the  United  States  of  the 
Harmonized  Commodity  Code  (HCC) 
may  result  in  some  changes  in  the 
categorization  of  textile  products 
covered  by  this  notice.  Notice  of  any 
necessary  adjustments  to  the  limits 
affected  by  adoption  of  the  HCC  will  be 
published  in  the  Federal  Register. 
James  H.  Babb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

September  14. 1987. 
Commissioner  of  Customs, 
Department  of  the  Treasury. 
Washington.  DC.  02229. 

Dear  Mr  Commissioner:  Under  the  terms  of 
Section  204  of  the  Agricuhural  Act  of  1956,  as 
amended  (7  U.S.C  1854):  pursuant  to  the 
Bilateral  Cotton.  Wool  and  Man-Made  Fiber 
Textile  Agreement  of  Februarj'  7  and  8,  1984, 
as  amended,  between  the  Governments  of  the 
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United  States  and  Costa  Rica:  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3,  1972,  as  amended. 
you  are  directed  to  prohibit,  effective  on  Sept. 
18, 1987,  entry  into  the  United  States  for 
consumption  and  withdrawal  irom 
warehouse  for  consumption  of  cotton  textile 
products  in  Category  347/348.  produced  or 
manufactured  in  Costa  Rica  and  exported 
during  the  twelve-month  penod  which  began 
on  August  27.  1987  and  extends  through 
August  26,  1988,  in  excess  of  825,725  dozen. 

Textile  products  in  Category  347/348  which 
have  been  released  from  the  custody  of  the 
U.S,  Customs  Service  under  the  provision  of 
19  U,S.C.  1448(b)  or  1484(a)(li(A)  prior  to  the 
effective  date  of  this  directive  shall  not  be 
denied  entry  under  this  directive. 

In  carrying  out  this  directive,  entries  of 
textile  products  m  Category  347/348, 
produced  or  manufactured  in  Costa  Rica, 
which  have  been  exported  to  the  United 
States  during  the  ninety-day  period  which 
began  on  May  29,  1987  and  extended  through 
August  26,  1987,  shall  to  the  extent  of  any 
unfilled  balance,  be  charged  to  the  level 
established  for  that  period  In  the  even",  the 
limit  established  for  that  penod  has  been 
exhausted  by  previous  entries,  such  goods 
shall  be  subject  to  the  level  set  forth  in  this 
directive. 

In  carrying  out  the  above  directions,  the 
Comm.issioner  of  Customs  should  constme 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
US.C.  553(a)|l), 
Sincerely, 
James  H,  Babb. 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

|FR  Doc.  87-21406  Filed  9-1&-87;  8:45  am) 

BILUXG  CODE  3StO-On-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(ajl2)  of 
the  Federal  Advi.sory  Committee  Act 
(pub.  L.  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  .^rmy 
Science  Borird  (.ASB). 

Dates  of  Meeting:  6-8  October  1987. 

Times  of  Meeting:  0800-1600  hours 
daily. 

Place:  Pentagon,  Washington.  DC. 

Agenda:  The  Army  Science  Board's 
Ad  Hoc  Committee  on  Implementing 
Competitive  Strategies  will  meet. 
Objectives  of  this  meeting  will  be 
twofold.  First,  the  panel  will  receive 
additional  technology  briefings  of  lovv' 
observables,  communications  and 
ammunition/fuses.  Second,  based  upon 


the  technology  briefings  presented 
during  this  meeting  and  the  August 
meeting,  the  panel  will  conduct  work 
sessions,  formulating  their  thoughts  and 
refining  them  towards  a  finished 
product.  This  meeting  will  be  closed  to 
the  public  in  accordance  with  section 
552b(c)  of  Title  5.  US.C.  Appendix  1, 
subsection  lOfd).  The  classified  and 
nonclassified  matters  to  be  discussed 
are  so  inextreicably  intertwined  so  as  to 
preclude  opening  any  portion  of  the 
meeting.  The  ASB  Administrative 
Officer.  Sally  Warner,  may  be  contacted 
for  further  information  at  (202)  695-3039 
or  695-7046, 
Sally  A,  Warner, 

Administrative  Officer,  Army  Science  Board. 
(FR  Doc,  87-21432  Filed  9-1&-87;  8:45  am] 

BILUNG  CODE  3710-OS-M 


Department  of  the  Navy 

Chief  of  Naval  Operations,  Executive 
Panel  Advisory  Committee;  Closed 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  .Act  (5 
U,S,C.  app.l,  notice  is  hereby  given  that 
the  Chief  of  Naval  Operations  (C.NO) 
Executive  Panel  Advisory  Committee 
Strategic  Capabilities  Task  Force  will 
meet  September  28-29,  1987  from  9  a,m. 
to  5  p,m,  each  day,  at  4401  Ford  Avenue, 
Alexandria,  Virginia.  All  sessions  will 
be  closed  to  the  public. 

The  purpose  of  this  meeting  is  to 
review  the  Navy's  future  needs  and 
balance  of  strategic  offensive/defensive 
forces,  potential  initiatives  to  enhance 
strategic  capabilities,  and  related 
intelligence.  These  matters  constitute 
classified  information  that  is  specifically 
authorized  by  Executive  order  to  be  kept 
secret  in  the  interest  of  national  defense 
and  is.  in  fact,  properly  classified 
pursuant  to  such  Executive  order. 
Accordingly,  the  Secretan,'  of  the  Navy 
has  determined  in  writing  that  the  public 
interest  requires  that  all  sessions  of  the 
meeting  be  closed  to  the  public  because 
they  will  be  concerned  with  matters 
listed  in  section  552b(c)(l)  of  title  5, 
United  States  Code. 

For  further  information  concerning 
this  meeting,  contact  Lieutenant  Paul  G. 
Butler,  Executive  Secretary-  of  the  C.NO 
Executive  Panel  Advisory  Committee. 
4401  Ford  .'\venue.  Room  601, 
Alexandria,  Virginia  22302-0268  Phone 
(703)  756-120.1. 

Dated:  September  14. 1987. 
W,R,  Babington.  Jr„ 

Commander.  JAGC.  USN,  Federal  Register 
Liaison  Officer. 

[FR  Doc.  87-21540  Filed  9-16-87;  8:45  am) 

BILUNQ  CODE  381&-AE-M 


DEPARTMENT  OF  EDUCATION 
ICFDA  No.:  84.022] 

Invitation  of  Applications  for  New 
Awards  Under  the  Fulbright-Hays 
Doctoral  Dissertation  Research 
Abroad  Fellowship  Program  for  Fiscal 
Year  1988 

Purpose:  Awards  fellowships  through 
institutions  of  higher  education  to 
graduate  students  for  full-time 
dissertation  research  abroad  in  modem 
foreign  languages  and  area  studies. 

Priorities:  The  regulations  governing 
the  Fulbright-Hays  Doctoral  Dissertation 
Research  Abroad  Fellowship  Program. 
provide  for  the  establishment  of  funding 
pnonties  by  the  Secretarv  (34  CFR 
662.32(c)).  For  Fiscal  Year  1988,  the 
Secretary  has  established  funding 
priorities  for  new  awards  for  doctoral 
dissertation  research  abroad.  These 
priorities  will  be  applied  in  accordance 
with  the  provisions  of  the  Education 
Department  General  Administrative 
Regulations  (EDGAR).  34  CFR 
75.105(c)(3).  All  available  funds  for  this 
program  will  be  reserved  solely  for 
applications  which  propose  research 
focusing  upon  one  or  more  of  the 
following  world  areas:  (1)  Africa;  (2)  the 
Western  Hemisphere;  (3)  East  Asia;  (4) 
Southeast  Asia  and  the  Pacific;  (5) 
Eastern  Europe  and  the  U.S.S.R.;  (6)  the 
Near  East;  or  (7)  South  Asia. 
Applications  which  purpose  research 
focusing  on  Western  Europe  will  not  be 
funded. 

Deadline  for  transmittal  of 
applications:  November  16, 1987. 

Applications  available:  September  30, 
1987. 

Available  funds:  The  Administration's 
budget  request  for  fiscal  year  1988  does 
not  include  funds  for  this  program. 
However,  applications  are  invited  to 
allow  for  sufficient  time  to  evaluate 
applications  and  complete  the  grant 
process  before  the  end  of  the  fiscal  year, 
should  the  Congress  appropriate  funds 
for  this  program.  The  following 
estimates  are  based  upon  the  FY  1987 
appropriation. 

Estimated  range  of  awards:  $4,000  to 
840,000. 

Estimated  average  amount  of  awaixis: 
$15,770. 

Project  period:  6  to  12  months. 

Applicable  regulations:  (a)  The  Higher 
Education  Programs  in  Modern  Foreign 
Language  Training  and  Area  Studies — 
Doctoral  Dissertation  Research  Abroad 
Fellowship  Program  Regulations,  34  CFR 
Part  662,  and  (b)  the  Education 
Department  General  Administrative 
Regulations,  34  CFR  Paris  74.  75,  77,  and 
78, 
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For  applications  or  information 
contact:  Mr.  John  Paul,  U.S.  Department 
of  Education,  Mail  Stop  3308,  400 
Maryland  Avenue,  SW.,  Washington. 
DC  20202.  Telephone:  (202)  732-3298. 

Program  authority:  22  U.S.C. 
2452(b)(6). 

Dated;  September  10.  198'. 
C.  Ronald  Kimberling, 

Assistant  Secretary  for  Poslsecondary 

Education. 

[FR  Doc  87-2147b  Filed  9-16-87;  8;45  am) 

BtUJNQ  COOE  4000-01 -M 


ICFDA  No- 84.0191 

Invitation  of  Applications  for  New 
Awards  Under  the  Fulbright-Hays 
Faculty  Research  Abroad  Fellowship 
Program  for  Fiscal  Year  1988 

Purpose:  Awards  fellowships  through 
institutions  of  higher  education  to 
faculty  members  for  research  abroad  in 
modern  foreign  languages  and  area 
studies. 

PriorUies:  The  regulations  governing 
the  Fulbright-Hays  Faculty  Research 
Abroad  Fellowship  Program  provide  for 
the  establishment  of  funding  priorities 
by  the  Secretary  (34  CFR  633.32(c)).  For 
Fiscal  Year  1988,  the  Secretary  has 
established  funding  priorities  for  new 
awards  for  faculty  research  abroad. 
These  priorities  will  be  applied  in 
accordance  with  the  provisions  of  the 
Education  Department  General 
Administrative  Regulations  (EDGAR),  34 
ere  75.105(c)i3).  All  available  funds  for 
this  program  will  be  reserved  solely  for 
applications  which  propose  research 
focusing  upon  one  or  more  of  the 
following  world  areas:  (1)  Africa;  (2)  the 
Western  Hemisphere;  (3j  East  Asia:  (4) 
Southeast  Asia  and  the  Pacific;  (5) 
Easte.'-n  Europe  and  the  U.S.S.R  ;  (6)  the 
Near  East;  or  (7)  South  Asia. 
Applications  v\hich  propose  research 
focusing  on  Western  Europe  will  not  be 
funded. 

Deadline  for  transmittal  of 
applications:  November  16, 1987. 

Applications  available:  September  30, 
1987. 

Available  funds:  The  Administration's 
budget  request  for  Tiscal  year  1988  does 
not  include  funds  for  this  program. 
However,  applications  are  invited  to 
allow  for  sufficient  time  to  evaluate 
applications  and  complete  the  grant 
process  before  the  end  of  the  fiscal  year, 
should  the  Congress  appropriate  funds 
for  this  program.  The  following 
estimates  are  based  upon  the  FY  1987 
appropriation. 

Estimated  range  of  awards:  $8,000  to 
558.000 


Estimated  average  amount  of  awards: 
$32,694. 

Project  period:  3  to  12  months. 

Applicable  regulations:  (a)  The  Higher 
Education  Programs  in  Modern  Foreign 
Language  Training  and  Area  Studies — 
Faculty  Research  Abroad  Fellowship 
Program  Regulations.  34  CFR  Part  663, 
and  (b)  the  Education  Department 
General  Administrative  Regulations,  34 
CFR  Parts  74,  75,  77,  and  78. 

For  applications  or  information 
contact:  Ms.  Merion  Kane,  U.S. 
Department  of  Education,  Mail  Stop 
3308,  400  Maryland  Avenue,  SW., 
Washington,  DC  20202.  Telephone:  (202] 
732-3301. 

Program  autbority:  22  U.S.C.  2452 
(bK6). 

Dated:  September  10, 1987. 
C.  Ronald  Kimberling, 
Assistant  Secretary  for  Poslsecondary 
Education. 
[FR  Doc.  87-21477  Filed  9-1&-B7;  8:45  am] 
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[CFDANo.:84.120-A&B] 

Invitation  of  Applications  for  New 
Awards  Under  the  Minority  Science 
Improvement  Program  (MSIP)  for 
Fiscal  Year  1988 

Purpose:  Provides  grants  to  support 
projects  thai  propose  to  effect  long- 
range  improvement  in  science  and 
engineering  education  at  predominantly 
minority  institutions  and  to  increase  the 
participation  of  underrepresented  ethnic 
minorities  in  scientific  and  technological 
careers. 

Deadline  for  transmittal  of 
applications:  November  20. 1987  for 
Special  Projects,  and  January  29, 1988 
for  Institutional,  Design,  and 
Cooperative  Projects. 

Applications  available:  October  5. 
1987, 

Available  funds:  The  Administration's 
budget  for  fiscal  year  1988  requested  an 
appropriation  of  $5,000,000.  Should  this 
amount  be  appropriated,  approximately 
$3,750,000  will  be  available  for 
Institutionnl.  Design,  and  Cooperative 
Projects.  The  remaining  51,250,000  will 
be  available  for  Special  Projects. 

Ma.ximam  size  of  awards:  5300,000  for 
Institutional,  $20,000  for  Design,  $500,000 
for  Cooperative  Projects,  and  5150,000 
for  Special  Projects. 

Estimated  average  size  of  awards: 
5210,000  for  Institutional  and 
Cooperative  Projects,  $19,000  for  Design 
Projects,  and  544.000  for  Special 
Projects. 

Estimated  number  of  awards: 
Institutional,  Design  and  Cooperative 
Projects — 18.  Special  Projects — 20. 


Project  period:  12  to  36  months. 

Applicable  regulations:  (a)  The 
regulations  governing  the  Minority 
Science  Improvement  Program.  34  CFR 
Part  637,  and  (b)  The  Education 
Department  General  Adm.inistrative 
Regulations  (EDGAR).  34  CFR  Parts  74, 
75,  77,  and  78. 

For  applications  or  information 
contact:  Dr.  Argelia  Velez-Rodriguez. 
U.S.  Department  of  Education.  Mail  Stop 
3327,  400  Maryland  Avenue,  SW.  Room 
3022,  ROB-3,  Washington,  DC  20202. 
Telephone  (202)  732-4396. 

Program  autbority:  20  U.S.C.  1135b- 
1135b-3  and  1135d-1135d-6. 

Dated;  September  10. 1987. 
C.  Ronald  Kimberling, 
Assistant  Secretary  for  Postsecondary 
Education. 
[FR  Doc.  87-21478  Filed  9-16-87;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

[Docket  No.  PP-841 

Issuance  of  an  Order  Granting  Time 
Extension;  Central  Maine  Power  Co. 

agency:  Economic  Regulatory 
Administration,  Department  of  Energy. 
action:  Issuance  of  an  order  granting 
time  extension. 

summary:  On  September  10, 1987.  the 
Economic  Regulatory  Administration 
(ERA)  issued  an  order  to  Central  Maine 
Power  Company  (CMP)  granting  an 
extension  of  the  time  within  which  CMP 
may  file  answers  to  all  petitions  for 
intervention  in  the  Presidential  permit 
proceeding  Docket  .\o.  PP-84. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  J.  Como.  U.S.  Department  of 
Energy.  Office  of  Fuels  Programs  (RG- 
22),  1000  Independence  Avenue,  SW., 
Washington.  DC  20585,  (202)  586-5935. 
Lise  Courtney  M.  Howe,  U.S. 
Department  of  Energy.  Office  of 
General  Counsel  (GC-41),  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585,  (202)  58&-2900. 
SUPPLEMENTARY  INFORMATION:  On 
August  14. 1987,  Central  Maine  Power 
Company  (CMP)  filed  a  request  with  the 
Economic  Regulatory  .administration 
(ERA)  for  an  extension  of  time  within 
which  to  file  CMP's  answer  to  all 
petitions  for  intervention  in  the 
Presidential  permit  proceeding  Docket 
No.  PP-84.  Pursuant  to  Rule  2008,  18  CFR 
385.2008.  CMP  requested  that  the  time  to 
answer,  provided  in  18  CFR  385.214,  be 
extended  from  fifteen  days  after  each 
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petition  is  filed  to  fifteen  days  after  the 
last  dny  of  the  public  comment  period, 
i.e..  Tuesday.  September  15. 1987. 18 
CFR  385.2008(a)  authorizes  decisional 
authoritif's  to  extend  prnredural  time 
periods  for  good  cause  where  the 
request  is  made  before  the  expiration  of 
the  period  "prescribed  or  previously 
extended."  CMP  requested  this 
extension  to  allow  for  a  more  orderly 
and  efficient  proceeding  without 
prejudicing  any  other  person.  This 
petition  by  CMP  followed  ERAs 
decision  on  July  31. 1987,  to  extend  the 
time  within  which  public  comments, 
protests  and  interventions  could  be  filed 
from  Aijyust  5, 1987.  to  August  31   1987 
(52  FR  28481).  ERA  granted  CMPs 
request  on  August  17, 1987  (52  FR  32165). 
thereby  extending  to  Septmeber  15.  1987, 
CMP's  lime  to  answer  all  petitions  for 
intervention  filed  in  this  proceeding. 

On  September  4.  1987.  pursuant  to  18 
CFR  385.2008.  Central  Maine  Power 
Company  (CMP)  filed  a  request  with  the 
ERA  for  a  second  extension  of  time  from 
September  15. 1987.  to  September  22. 
1987,  within  which  to  file  responses  to 
the  15  petitions  to  intervene  which  FJ?.A 
has  received  in  this  proceeding. 
According  to  CMP.  such  an  extension 
would  facilitate  a  fuller  evaluation  by 
CMP  of  these  numerous  pleadings,  and 
will  enable  a  more  complete  response. 

ERA  agrees  with  CMP  that  the 
additional  extension  of  lime  is 
warranted  considering  the  numerous 
pleadings  filed.  Furthermore,  ERA  feels 
that  the  granting  of  this  additional 
extension  would  not  prejudice  any 
person,  nor  would  the  completion  of  the 
permit  proceeding  be  delayed. 

It  Is  Ordered  That: 

(A)  The  request  filed  by  Central 
Maine  Power  Company  for  an  extension 
of  time  within  which  to  file  answers  to 
petitions  to  intci-vene  in  the  Presidential 
permit  proceeding  Docket  No.  PP-84  to 
Tuesday,  September  22.  1987,  is  granted, 

(B)  Until  the  ERA  determines  the 
status  of  all  parties  which  have  filed 
petitions  to  intervene  in  the  PP-64 
proceeding.  Central  Maine  Power 
Company  is  required  to  serve  any  filings 
or  other  submissions  which  it  makes 
with  ERA  on  the  following  individuals 
who  represent  parties  that  have  filed 
petitions  to  intervene  in  this  proceeding; 
Ms.  Pamela  Prodan,  Star  Route,  Dryden, 

Maine  05225 

Douglas  S.  Horan,  Esq.,  Associate 
General  Counsel,  Boston  Edison 
Company.  800  Boylston  Street,  Boston. 
Massachusetts  02199 

Ms.  lerrilynne  Purdy,  N'EPOOL  Relations 
&  Inter-Utility  Contracts  Manager, 
Boston  Edison  Company,  800  Boylston 
Street.  Boston,  Massachusetts  02199 


Allen  C.  Barringer,  Esq.,  Potomac 
Electric  Power  Company,  1900 
Pennsylvania  .Avenue,  N'W., 
Washington.  DC  20068 
Mr.  T.  Robert  Woodward,  Manager,  PJM 
Interconnection  Office,  955  Jefferson 
Avenue,  Valley  Forge  Corporate 
Center,  Norristown,  Pennsylvania 
19403 
lames  R.  Mcintosh,  Esq..  Mr.  C.  Duane 
Blinn.  Esq.,  Day.  Berry  &  Howard, 
CityPlace.  Hartford.  Ct  06103-3499 
Phillip  C.  Otness,  Executive  Director, 
New  England  Power  Pool.  174  Brush 
Hill  Avenue.  W'est  Springfield,  Ma. 
01090 
Mr.  Vern  R,  Walker.  Swidler  &  Berlin, 
Chartered,  3000  K  Street,  NW.,  Suite 
300.  W'ashington.  DC  20007 
Mr.  Robert  O.  Bigelow  Vice  President 
and  Director.  Planning  and  Power 
Supply,  New  England  Power  Service 
Co.,  25  Research  Drive.  Westborough, 
Mass.  015B1 
Mr.  James  A.  Bennett,  Town  Manager, 
Torrey  Memorial  Building.  Office  of 
the  Municipal  Officers,  Main  Street, 
Dixfield.  Maine  04224 
Ms.  Sonja  L.  Hodgkins.  Star  Route  Box 

30,  F>ye,  Maine  04235 
Mr.  John  K.  Poiner.  .Nova  Scotia  Power 
Corporation,  Secretary  ik  General 
Counsel  Division.  F.O"  Box  910, 
Halifax.  Nova  Scotia,  B3J  2W5 
I.-nda  L.  Randell,  Esq.,  Wiggin  &  Dana, 
195  Church  Street,  P.O.  Box  1832,  New 
Haven.  Ct.  06508 
Mr.  Ellis  O.  Disher.  The  United 
Illuminating  Company,  80  Temple 
Street.  P.O.  Box  1564,  New  Haven,  Ct. 
06505-0201 
Mr.  Walter  T.  Schultheis,  Vice  President, 
Power  Supply  Planning  and  Research, 
Northeast  Utilities,  P.O.  Box  270. 
Hartford,  Ct.  06141-0270 
Mr.  Robert  P.  Wax,  Associate  General 
Counsel,  Northeast  Utilities.  P.O.  Box 
270,  Hartford,  Ct.  06141-0270 
Mr.  Kevin  H.  Young,  Benesch, 

Friedlander,  Coplan  *  Aronoff.  1100 
Citizens  Building,  850  Euclid  Avenue. 
Cleveland.  Ohio  44114 
Mr.  David  C.  Branand,  National  Coal 
Association,  1130  17th  Street,  NW., 
Washington,  DC  20036 
Mr  Ronald  A.  Kreisman,  Natural 
Resources  Council  of  Maine,  271  State 
Street,  Augusta,  Maine  04330 
Ms.  Sonia  Hodgkins,  Town  of  Roxbury, 

Box  24,  Roxbury,  Me.  04275 
John  &  Kathleen  Sunon.  P.O.  Box  193. 
Rumford.  Me.  04276 
Issued  in  Washington,  DC  on  September  10, 

118" 

Robert  L  Oavies, 

Director,  Office  of  Fuels  Programs,  Economic 

Regulatory'  Administration. 

|FR  Doc.  87-21464  Filed  9-16-87;  8:45  am] 
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(ERA  Docket  No.  87-45-NGI 

Application  To  Export  Natural  Gas  to 
Canada;  Continental  Natural  Gas,  Inc. 

agency:  Economic  Regulatory 
.Administration.  DOE. 

ACTION:  Notice  of  application  for 
blanket  authorization  to  export  natural 
gas  to  Canada. 


SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  August  25. 1987,  of  an  application 
from  Continental  Natural  Gas,  Inc, 
(CNG),  for  blanket  authorization  to 
export  natural  gas  to  Canada  for  short- 
term  or  spot  market  sales  to  customers 
not  yet  identified  but  which  are 
expected  to  include,  among  others, 
industrial  and  commercial  end-users. 
agricultural  users,  utilities,  pipelines  and 
distribution  companies.  Authorization  is 
requested  to  export  up  to  47.5  Bcf  over  a 
term  of  two  years  beginning  on  the  date 
of  first  delivery.  The  maximum  daily 
quantity  of  natural  gas  proposed  to  be 
exported  by  CNG  will  not  exceed  65.000 
Mcf.  ERA  is  presently  considering 
CNG's  blanket  application  to  import  up 
to  47.5  Bcf  of  natural  gas  from  Canada  in 
ERA  Docket  No.  87-25-NG. 

CNG  proposes  to  act  either  as  a 
broker  or  agent  with  respect  to  the  sale 
of  exported  gas  or  may  purchase  gas  on 
its  own  behalf  for  resale  in  Canada.  The 
gas  to  be  exported  will  be  produced 
from  fields  in  Oklahoma.  Kansas, 
Colorado,  Wyoming,  Texas  and 
Louisiana.  No  new  facilities  will  be 
constructed  for  the  proposed 
exportation  of  the  gas  by  CNG.  The 
applicant  proposes  to  advise  the  ERA  of 
the  date  of  the  First  delivery  of  the 
export  and  submit  quarterly  reports 
giving  details  of  individual  transactions. 
DATE:  Protests,  motions  to  intervene,  or 
notices  of  intervention,  as  applicable, 
and  written  comments  are  to  be  filed  no 
later  than  October  19.  198" 

FOR  FURTHER  INFORMATION  CONTACT: 

John  S.  Boyd,  Natural  Gas  Division, 
Economic  Regulatory  Administration. 
Forrestaj  Building,  Room  GA-076, 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-1523 
Diane  J.  Stubbs,  Natural  Gas  and 
Mineral  Leasing.  Office  of  General 
Counsel,  U.S.  Department  of  Energy, 
Forrestal  Building,  Room  6E-042, 1000 
Independence  Avenue,  SW., 
Wdshington  DC  20585,  (202)  586-6667 
SUPPLEMENTARY  INFORMAT»ON:  This 
export  dpp'iication  will  be  reviewed 
pursuant  to  section  3  of  the  Natural  Gas 
Act  and  the  authority  contained  in  DOE 
Delegation  Order  No.  0204-111.  All 
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parties  should  be  aware  that  if  the  ERA 
approves  this  requested  blanket  export, 
it  maj  designate  a  total  amount  of 
authorized  volumes  for  the  term  rather 
than  a  daily  or  annual  limit,  in  order  to 
provide  the  applicant  with  maximum 
flexibility  of  operation.  The  decision  on 
whether  the  export  of  natural  gas  is  in 
the  public  interest  will  be  based  upon 
the  domestic  need  for  the  gas  and  on 
whether  the  arrangement  is  consistent 
with  the  DOE  policy  of  promoting 
competition  in  the  natural  gas 
marketplace  by  allowing  parties  to 
freely  negotiate  their  own  trade 
arrangements.  The  applicant  asserts  that 
the  requested  authorization  would 
promote  competition  and,  in  light  of  the 
continuing  "gas  bubble",  would  benefit 
the  public  interest.  Parties,  especially 
those  that  may  oppose  this  application, 
should  comment  in  their  responses  on 
these  matters. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  h^ive  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding. 
although  protests  and  comments 
rece!\  ed  from  persons  who  are  not 
parties  will  be  conside.'^ed  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
Pari  590.  They  should  be  filed  with  the 
Natuial  Gas  Di'.  ^sion,  Office  of  Fuels 
Pro.erams.  Econiimic  Regulatory 
Administration.  Room.  G,'\-0"6!  RG-23. 
Forrestal  Building,  1000  Independence 
Avenue,  SVV.,  Washington  DC  20585, 
(202)  S86-9478.  They  must  be  filed  no 
later  than  4;30  p  m.,  October  19.  1987. 

The  Administrator  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  this  notice  by 
parlies,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  mter.ention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 


explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  590.318. 

A  copy  of  CNG's  application  is 
available  for  inspection  and  copying  in 
the  Natural  Gas  Division  Docket  Room, 
GA-076-A  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  tfr'ashington,  DC.  September  10. 
1987. 
Constance  L.  Buckley, 

Director.  Natural  Gas  Division.  Office  of 

Fuels  Programs.  Economic  Regulatory 

Administration. 

(FR  Doc.  87-21465  Filed  9-16-87:  8:45  am) 
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Proposed  Remedial  Orders  Issued  to 
Texaco  Inc. 

AGENCY:  Economic  Regulatory 
Administration,  DOE. 
action:  Notice  of  issuance  of  proposed 
remedial  orders  to  Texaco  Incorporated. 

I.  Introduction 

Pursuant  to  10  CFR  205.192  the 
Economic  Regulatory  Administration 
(ERA),  Department  of  Energy  (DOE) 
hereby  gives  notice  that  two  Proposed 
Remedial  Orders  (PROs)  were  issued  on 
May  12, 1967  to  Texaco  Incorporated, 
2000  Westchester  Avenue,  White  Plains. 
New  York  10650.  The  impact  of  the 
alleged  violations  is  nationwide.  In 
accordance  with  10  CFR  205.192,  a  copy 
of  the  Proposed  Remedial  Orders  with 
confidential  information,  if  any,  deleted, 
may  be  obtained  from  the  DOE  Freedom 
of  Information  Room,  U.S.  Department 
of  Energy,  1000  Independence  Avenue, 


SW.  Room  lE-190.  Washington,  DC 
20585. 

Texaco  Incorporated  (Texaco)  is  a 
refiner  engaged  in  the  production  of 
crude  oil.  the  refining  and  marketing  of 
petroleum  products,  and  the  production 
of  natural  gas  liquids  and  natural  gas 
liquid  products.  Texaco  was  therefore 
subject  to  the  Mandatory  Petroleum 
Price  and  Allocation  Regulations 
(Regulations)  which  were  in  effect  until 
January  28, 1981.  The  ER.A  conducted  an 
audit  of  Texaco  and  determined  that  the 
firm  violated  the  Regulations.  ERA 
discusses  below  the  proposed  orders  for 
which  notice  of  issuance  is  hereby 
given. 

II.  Issuance  of  Proposed  Remedial 
Orders 

1.  Proposed  Ren\edial  Order  No. 
NTXROOOAl       j 

This  PRO  alleges  that  Texaco  failed  to 
compute  correctly  its  increased 
shrinkage  and  gas  plant  product  cost 
calculations  in  accordance  with  the 
Regulations. 

Pursuant  to  authority  provided  in  the 
Emergency  Petroleum  Allocation  Act 
(EPAA).  15  U.S.C.  751  et  seq..  the 
Department  of  Energy  performed  an 
audit  of  Texaco's  books  and  records  for 
the  period  September  1973  through 
December  1976  (audit  period),  in  order 
to  determine  Texaco's  compliance  with 
the  Regulations.  The  Regulations  apply 
to  the  calculation  and  reporting  by  a 
firm  of  increased  costs  of  shrinkage  for 
natural  gas  liquids  and  natural  gas 
liquid  products  produced  in  gas  plants. 
As  a  consequence  of  errors  in  its 
calculations  of  its  increased  shrinkage 
cost  per  gallon,  Texaco  overstated  its 
increased  shrinkage  cost  due  to  use  of 
incremental  pricing,  the  improper 
inclusion  of  cycling  plants  in  the 
shrinikage  calculations,  and  shrinkage 
cost  overreporting  by  amounts  totalling 
5119,590,308  for  the  period  September 
1973  through  December  1976. 

The  violations  alleged  in  the  PRO  also 
concern  costs  claimed  by  Texaco  in 
revised  Refiners'  Monthly  Cost 
Allocation  Reports  (RMCARs)  for  May 
1977  through  July  1978  and  potential 
continuing  violations  from  January  1977 
through  December  1980.  During  this 
post-audit  period.  Texaco  violated  the 
Regulations  by  using  an  increm.ental 
pricing  methodology  for  calculating 
shrinkage,  improperly  claiming 
shrinkage  costs  for  Texaco's  cycling 
plants,  and  improperly  calculating 
extraction  losses.  ER.\  has  estimated 
that  as  a  result  of  those  continuing 
violations  from  January  1977  through 
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Decembpr  1980.  Texaco  has  oviT.tdted 
its  costs  by  approximately  Si 88  million. 
As  a  remedy  for  these  violations,  the 
PRO  directs  Texaco  to  determine  the 
correct  amount  of  increased  shrinkage 
costs  that  Texaco  could  have  claimed,  to 
recalculate  its  costs  available  for 
recoven,'.  to  submit  new  reporting 
schedules  using  the  recomputed  costs, 
and  to  refund  any  overcharges  plus 
interest  generated  as  a  result  of  the 
recalculations. 

2.  Proposed  Remedial  Order  No. 
RCKH016A1 

This  PRO  alleges  that  Texaco 
overcharged  in  the  amount  of 
S.32, 452.636.27  in  certain  sales  of  its 
crude  oil  during  the  period  June  1980 
through  January  1981. 

ERA'S  audit  focused  on  certain  crude 
oil  transactions  in  which  Texaco  sold 
price  controlled  crude  oil  to  four  crude 
oil  resellers  and  conditioned  those  sales 
on  Texaco's  purchase  of  equal  volumes 
of  entitlements-exempt  crude  oil  at 
prices  substantially  below  market 
prices.  The  PRO  alleges  violations  of  the 
pricing  regulations  resultmg  from 
Texaco's  receipt  of  consideration  above 
its  maximum  lawful  selling  price  in 
Texaco's  sales  of  price  controlled  crude 
oil,  in  the  form  of  discounts  on  its 
purchases  of  the  entitlements-exempt 
crude  oil. 

As  a  remedy  for  these  viol.itions,  the 
PRO  proposes  that  Texaco  be  ordered  to 
m.ake  restitution  by  refunding  the 
violation  amount,  plus  interest  accrued 
since  June  1980. 

in.  Notice  of  Objection 

In  accordance  with  10  CFR  205.193, 
any  aggrieved  person  may  file  a  Notice 
of  Objection  to  either  or  both  of  the 
proposed  orders  described  in  section  H 
above  with  DOEs  Office  of  Hearings 
and  Appeals,  within  15  days  after  the 
date  of  this  publication.  A  person  who 
fails  to  file  a  .Notice  of  Objection  shall 
be  deemed  to  have  admitted  the  findings 
of  fact  and  conclusions  of  law  stated  in 
the  proposed  orders.  If  a  Notice  of 
Objection  is  not  filed  in  accordance  with 
I  205.193,  the  proposed  ord.-r  m.jv  be 
issued  as  a  final  Rem.^dial  Order! 

^All  Notices  of  Obje  tion.  Statements 
of  Objections,  Responses.  Replies. 
Motions,  and  other  documents  required 
to  be  filed  with  the  Office  of  Hearings 
and  Appeals  shall  be  sent  to:  Office  of 
Hearings  and  Appeals,  U.S.  Department 
of  Energy,  Room  lE-234,  1000 
Independence  Avenue,  SW, 
Washington,  DC  20585, 

Copies  of  all  Notices  of  Objection, 
Statements  of  Objections  and  all  other 
documents  filed  by  an  aggrieved  person 
or  other  participant  shall  be  served  on 


the  same  day  as  filed,  on  the  following 
person  in  each  of  the  identified  PRO 
proceedings  pursuant  to  10  CFR 
205, 193(c):  Jeffrey  R.  VVhieldon, 
Associate  Solicitor.  Economic 
Regulatory  .'\dministration.  United 
States  Department  of  Energy.  1000 
Independence  Avenue.  SW,  Room  3H- 
017,  Washington,  DC  20585. 

Issued  in  Washington.  DC  this  9lh  day  of 

St'pi.ember  1987, 

Chandler  L  van  Orman, 

Deputy  Administrator.  Economic  Regulatory 

Administration. 

(FR  Doc.  87-21466  Filed  9-1&-87;  8:45  amj 

BILLING  CODE  64MM)1-M 


Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER87-535-000  et  al.J 


Electric  Rate  and  Corporate 
Regulation  Filings;  Quit  Power  Co.  et 
al. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1,  Gulf  Power  Company 

[Docket  No.  ERe7-o3S-OOOj 
September  10,  1987. 

Take  notice  that  on  August  14, 1987, 
Gulf  Power  Company  (Gulf)  tendered  for 
filing  certain  information  requested  by 
the  Commission  Staff  pertaining  to  the 
calculation  of  the  rate  reduction 
proposed  herein  on  July  13.  1987,  which 
proposal  would  allow  the  Company  ?o 
adjust  rate  bills  to  reflect  the  change  in 
the  Federal  Income  tax  rates  from  46% 
to  34%  effective  July  1.  1987. 

Each  of  the  affected  wholesale 
customers  has  consented  to  the 
proposed  tariff  change  as  evidence  by 
the  executed  letters  of  consent 
submitted  with  the  filing,  and  Gulf  states 
that  the  supplemental  calculation 
information  was  subm.itted  to  each 
customer  before  consent. 

Comment  date:  September  24, 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Alabama  Power  Company 
IDocket  No,  ER87-629-O00] 
September  14,  1987. 

Take  notice  that  on  September  8, 1987, 
Alabama  Power  Company  tendered  for 
filing  a  change  in  rates  for  certain 
transmission  services  provided  to  the 
Alabama  Municipal  Electric  Authority 
under  the  provisions  of  a  Partial 
Requirements  Agreement  dated 
February  24, 1986,  as  amended.  The 
proposed  change  will  reduce  the  return 


on  common  equity  component  of  the 
formula  rate  for  certain  transmission 
services  from  15.0%  to  14.0%. 

Comment  date:  September  28.  1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  .Mabsma  Power  Companv 

[Docket  No.  ER87-625-000J 
September  14,  1987. 

Take  notice  that  on  September  4,  1987. 
Alabama  Power  Company  filed  a  rate 
decrease  applicable  to  certain  service 
provided  to  Alabama  Electric 
Cooperative.  Inc.  under  the  provisions  of 
an  Interconnection  Agreement  dated 
May  5,  1980,  as  amended  and  a 
Transmission  Service  Agreement  dated 
August  28.  1980.  as  amended.  The 
proposed  changes  reduce  the  return  on 
common  equity  components  of  formula 
rates  adopted  in  such  Interconnection 
Agreement  and  Transmission  Service 
Agreement  from  15.0%  to  14.0%. 

Comment  date:  September  28, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Appalachian  Power  Company 

(Docket  .\o.  ER87-«13-O00J 
September  14,  1987. 

Take  notice  that  on  September  4, 1987. 

Appalachian  Poweer  Company  (APCO) 
tendered  for  filing  .A.PCO's  contract  with 
the  Southeastern  Power  Administration 
(SEP,'^)  governing  the  delivery  of  SEPA 
preference  power  and  energy  from  the 
Philpott  Project  to  the  Cities"  of  Bedford. 
Danville.  .Martinsville,  Richlands. 
Radford  and  Salem..  Virginia  (the 
X'irginia  Cities).  In  accordance  with  the 
Commission's  August  14.  198:"  Order  in 
Docket  Nos.  ER87-105-001  and  ER87- 
106-001,  the  p.-oposed  effective  date  of 
APCO's  filing  is  July  1.  1987. 

The  montlhy  integration  fee  of 
S5. 416.67  (S65.000  annually)  contained  in 
.'XPCO's  filing  is  designed  to  compensate 
APCO  for  transmitting  a  portion  of  the 
Philpott  Project's  energy  to  Virginia 
Electric  and  Power  Company  (Virginia 
Power),  for  providing  the  services 
necessary  to  permit  the  Philpott  Project 
to  be  operated  on  an  intergrated  basis 
with  the  John  H.  Kerr  Project,  and  for 
administrative  expenses  that  are 
difficult  to  quantify.  The  monthly 
demand  charge  of  S2.07  per  kilowatt- 
month  is  designed  to  compensate  APCO 
for  transmitting  SEPA  preference  power 
to  the  Virginia  Cities.  APCO  states  that 
it  will  deliver  12.400  KW  to  the  Virginia 
Cities  on  a  monthly  basis  and  that  it  will 
collect  S308.016  in  annual  revenues 
under  the  proposed  rate  schedule.  In 
addition.  APCO  will  collect  $65,000  in 
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annual  revenues  for  the  other  services 
being  provided  to  SEPA. 

APCO  states  that  a  copy  of  the  filing 
hds  been  provided  to  the  Southeastern 
Power  Administration,  all  parties  of 
record  in  Docket  Nos.  ER87-10S-001  and 
F.R87-106-001,  the  Virginia  State 
Corporation  Commission,  the  Public 
Service  Commission  of  West  Virginia 
and  the  Commission  Staff. 

Comment  date:  September  28, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Connecticut  Light  &  Power  Company 

[Docket  No.  ER87-604-000| 
September  14. 1987. 

Take  notice  that  on  September  4, 1987, 
Connecticut  Light  &  Power  Company 
(CLSP)  tendered  for  filing  an  amended 
rate  schedule.  CL&P  states  that  one  of 
the  rate  schedules,  FERC  Rate  Schedule 
No.  CL&P  367,  should  not  have  been  on 
the  list  that  was  filed  August  25, 1987. 

Comment  date:  September  28, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Green  Mountain  Power  Corporation 

(Docket  No.  ER87-613-0001 
S«;ptember  14.  1987 

Take  notice  that  on  September  1, 1987, 
Green  Mountain  Power  Corporation 
tendered  for  filing  the  following 
revisions  to  rate  schedules  on  file  with 
the  Federal  Energy  Regulatory 
Commission; 

1.  Revised  Exhibit  A — Procedure  for 
Determination  of  Fixed  Costs  to  an 
Agreement  Between  Green  Mountain 
Power  Corporation  and  UNITIL  Power 
Corp.  Regarding  the  Stony  Brook 
Intermediate  Combined  Cycle  Unit, 
dated  as  of  March  28, 1986  (Green 
Mountain  Rate  Schedule  FERC  No.  90). 

2.  Revised  Exhibit  B — Procedure  for 
Determination  of  Highgate  Converter 
Station  Fixed  Costs  to  Agreement 
Between  Green  Mountain  Power 
Corporation  and  Fitchburg  Gas  and 
Electric  Company  Regarding  the  Sale  of 
Power  from  November  1, 1986  Through 
October  31, 1996  (Green  Mountain  Rate 
Schedule  FERC  No.  91). 

3.  Revised  Exhibit  C — Procedure  for 
Determination  of  Highgate  Converter 
Station  Fixed  Costs  to  Agreement 
Between  Green  Mountain  Power 
Corporation  and  L'NITIL  Power  Corp. 
Regarding  the  Sale  of  Power  from 
October  1. 1986  Through  October  31. 
1990,  dated  as  of  June  20, 1986  (Green 
Mountain  Rate  Schedule  FERC  No.  92) 

Green  Mountain  states  that  each  of 
the  subiect  agreements  contains  a  cost 
of  service  formula  rate  in  which  the  cost 
of  common  equity  is  determined  on  the 
basis  of  the  rate  of  return  set  by  the 


Vermont  Public  Service  Board  for  the 
purpose  of  establishing  Green 
Mountain's  retail  electric  service  rates. 
Green  Mountain  has  proposed  to  reduce 
the  rate  of  return  on  common  equity  in 
these  agreements  to  14%,  effective  as  of 
March  1, 1987,  concurrently  with  the 
date  on  which  that  rate  of  return 
became  effective  in  Green  Mountain's 
retail  rates. 

Green  Mountain  also  tendered  for 
filing  an  Agreement  dated  August  31, 
1987  which  amended  Green  Mountain 
Rate  Schedule  P"ERC  No.  92  by 
increasing  the  amount  of  power  being 
sold  effective  November  1, 1987  from  20 
MW  to  25  MW,  and  extending  the  term 
of  that  rate  schedule  to  October  31, 1991. 

Comment  date:  September  28, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

7.  Holyoke  Water  Power  Company  and 
Holyoke  Power  and  Electric  Company 

(Docket  No.  ER85-689-006] 

September  14, 1987. 

Take  notice  that  on  September  4, 1987, 
Holyoke  Wafer  Power  Company  (HWP) 
tendered  for  filing  pursuant  to 
Commission  Order  issued  March  13, 
1987  a  refund  report  of  refimds  made  on 
April  13, 1987  to  its  customers  with 
interest  accrued  through  that  date  for 
the  difference  between  the  Company's 
originally  filed  rates  and  the  compliance 
rates. 

This  report  includes  the  following: 

Attachment  A:  Monthly  billing 
determinants  and  revenues  at  proposed 
and  compliance  rates  for  the  period 
April  1, 1986  through  April  14, 1987. 

Attachment  B:  Computation  of  the 
monthly  refunds,  including  interest,  for 
the  monthly  billings  for  the  period  April 
1, 1986  through  April  14, 1987. 

Copies  of  this  filing  have  been  sent  to 
each  of  HWFs  wholesale  customers  and 
to  all  parties  on  the  Commission's 
service  list. 

Comment  date:  September  28, 1987,  in 
accordance  with  Standard  Paragaph  E 
at  the  end  of  this  notice. 

8.  Moataup  Electric  Company 

[Docket  No.  BR87-615-000| 
September  14. 1987. 

Take  notice  that  on  September  1. 1987. 
Montaup  Electric  Company  (Montaup) 
tendered  for  filing  an  agreement 
between  itself  and  the  Pascoag,  Rhode 
Island.  Fire  District  (Pascoag)  for 
transmission  of  Pascoag's  entitlement  to 
power  from  the  New  York  Power 
Authority  (NYPA)  pursuant  to 
Montaup's  FERC  Electric  Tariff,  Original 
Volume  No.  2.  Also  tendered  for  filing  is 
an  Exhibit  A  containing  a  description  of 
the  transmission  service. 


Montaup  requests  that  the  filing  be 
permitted  to  become  effective  as  of  July 
1, 1985  when  Pascoag's  NYPA 
entitlement  commenced.  The  filing  has 
not  occurred  until  now  because  Pascoag 
requested  that  Montaup  wait  until  filing 
any  transmission  rate  for  delivery  of 
NYPA  Power  to  Pascoag  until  an 
agreement  had  been  negotiated  with  the 
Massachusetts  Municipal  Wholesale 
Electric  Company  (MMWEC)  for 
transmission  of  .NYPA  Power  to  the 
towns  of  Middleborough  and  Taunton, 
Massachusetts.  That  agreement  was 
filed  on  July  8. 1937  in  Docket  No.  ER87- 
531-000.  The  agreement  with  Pascoag 
has  been  prepared,  executed,  and  is 
being  filed,  promptly  thereafter. 

Montaup  believes  that  good  cause 
exists  to  grant  waiver  of  the  60-day 
notice  requirement  in  order  to  insure 
that  Pascoag  receives  the  benefit  of 
NYPA  Power  from  July  1. 1985  for  the 
past  period  since  Pascoag's  NYPA 
entitlement  commenced.  The  waiver  will 
have  no  adverse  effect  on  Montaup's 
other  customers. 

Comment  date:  September  28,  1967.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

9.  Montana  Power  Company 

[Docket  No.  F.R87-624-000J 
September  14.  1987. 

Take  notice  that  on  September  4, 1987. 
Montana  Power  Company  (Montana) 
tendered  for  filing  a  revised  Index  of 
Purchasers,  identified  as  Eleventh 
Revised  Sheet  No.  10  under  FERC 
Electric  Tariff,  2nd  Revised  volume  No. 
1,  which  has  been  revised  to  show  the 
addition  of  Montana-Dakota  Utilities. 
Also  tendered  for  filing  were  summaries 
of  sales  made  under  the  Company's 
FERC  Electric  Tariff,  2nd  Revised 
Volume  No.  1,  during  July  1986  through 
December  1986  with  cost  justifications 
for  the  rates  charged. 

Montana  requests  an  effective  date  of 
November  1,  1986  for  the  service 
agreement  between  Montana  and 
Montana-Dakota  Utilities,  and  therefore 
requests  waiver  of  the  Commission's 
notice  requirements  to  allow  that 
agreement  to  be  effective  on  that  date. 

Comment  date:  September  28.  1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Montana  Power  Company 

[Docket  No.  ER87-624-0001 
September  14, 1987. 

Take  notice  that  on  September  4, 1987. 
Montana  Power  Company  (MPC) 
tendered  for  filing  pursuant  to  section 
205  of  the  Federal  Power  Act  (1)  an 
agreement  executed  on  July  23, 1987  (as 
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amended)  for  the  sale  of  firm  energy  to 
the  Sacramento  Municipal  Utility 
District  durmg  the  period  from  June  15. 
1987  through  October  1.  1987.  and  (2)  an 
agreement  executed  on  August  18.  1987, 
for  the  sale  of  i"irm  energy  to  the  Black 
Hills  Power  &  Light  Company  during  the 
period  of  September  11, 1987'through 
September  27,  1987. 

MPC  has  requested  waiver  of  the 
notice  provisions  of  §  35.3  of  the 
Commission's  regulations  in  order  to 
permit  the  agreement  to  become 
effective  on  the  dates  indicated  above  in 
accordance  with  their  terms. 

Comment  date:  September  28,  1987,  in 
accordance  wiih  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Oklahoma  Gas  and  Electric 
Company 

IDacket  No.  ER87-627-000) 
September  14,  198' 

Take  notice  that  on  Septem.ber  4,  1987, 
Oklahoma  Gas  and  Elecfnc  Company 
(OG&E),  P,0.  Box  321,  Oklahoma  City. 
Oklahoma,  73101,  tendered  for  filing" 
Revised  Sheet  .\os.  4,  7  and  11  to  its 
FERC  ELECTRIC  T.ARIFF.  1st  Revised 
Volume  \o.  1.  The  revised  rates  are 
contained  in  proposed  Rate  Schedules 
VVM-l,  WM-2,  and  WC-1  applicable  to 
municipalities  and  cooperatives, 
respectively.  Also  proposed  is  a  change 
in  the  rates  charged  for  wheeling  and 
transmission  service  agreements  with 
Southwestern  Power  Administration 
(SVVP.'\)  and  Western  Farmers  Electric 
Cooperative.  Inc..  (WFEC)  and  services 
provided  by  the  Company  to  the 
Oklahoma  Municipal  Power  Authority 
(OMPA). 

The  decreased  rates  that  have  been 
proposed  by  the  company  are  being 
made  to  reflect  the  decrease  in  the 
corporate  income  tax  rate  pursuant  to 
the  Tax  Reform  Act  of  1986  and  are 
proposed  to  be  effective  with  usage  on 
and  after  July  1.  1987, 

OGSiE  states  that  copies  of  the  tariff, 
rate  schedules  and  the  entire  filing  have 
been  sent  to  its  municipal  and 
cooperative  customers,  to  SWPA,  to 
WFEC,  and  to  OMPA.  A  complete  set  of 
the  filing  has  also  been  sent  to  the 
Corporation  Commission  of  the  State  of 
Oklahoma  and  the  Arkansas  Public 
Service  Commission. 

Comment  date:  September  28, 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Portland  General  Electric  Company 
(Docket  No.  ER87-62&-O00] 
September  14,  1987. 

Take  notice  that  on  September  8, 1987, 
Portland  General  Electric  Company 
{PGEJ  tendered  for  filing  a  Sales 


Agreement  with  Southern  Caiifonua 
Edison  Company,  which  provides  for  the 
sale  and  purchase  during  a  five-week 
period  from  August  24.  1987  through 
September  25, 1987,  a  firm  energy 
deliverable  at  rates  not  in  excess  of  200 
MW  per  hour. 

The  contract  rate  for  energy  to  be  sold 
is  based  upon  its  incremental  cost 
proiluction  plus  an  additional  amount 
for  fixed  charges  (not  exceeding  fully 
distributed  fixed  charges)  plus  the  costs 
of  transmission. 

PGE  stales  the  reason  for  the 
proposed  Sales  Agreement  is  to  allow  it 
to  recover  a  portion  of  its  fixed  charges 
applicable  to  certain  of  its  thermal 
generating  resources  during  a  short 
period  of  time  when  such  thermal 
resources  are  not  required  for  its  system 
loads. 

PGE  requests  an  effective  date  of 
August  24. 1987  and  therefore  requests  a 
waiver  of  the  Commission's  notice 
requirements. 

Copies  of  the  filing  have  been  served 
upon  Southern  California  Edison 
Company  and  the  Oregon  Public  Utility 
Commission. 

Comment  date:  September  28, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

13.  Southern  Company  Services,  inc. 

[Docket  No.  ER87-620-000] 

September  14,  1987. 

Take  notice  that  on  September  4. 1987, 
Southern  Company  Services,  Inc.  on 
behalf  of  Alabama  Power  Company, 
Georgia  Power  Company.  Gulf  Power 
Company  and  Mississippi  Power 
Company  (Southern  Companies), 
tendered  for  filing  a  change  in  rates  for 
service  schedule  B  of  the  Interchange 
Contract  dated  F'ebruary  25.  1982 
between  Gulf  States  Utilities  Company 
and  Southern  Companies.  The  proposed 
change  would  reduce  the  return  on 
common  equity  component  of  the 
formula  rate  described  in  the  Allocation 
Methodology  and  Periodic  Rate 
Computation  Procedure  Manual  from 
15.0%  to  14.0%  for  sales  transactions 
under  schedule  B. 

Comment  date:  September  28, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Southern  Company  Services,  Inc. 

[Docket  .\o.  ER87-621-0O0) 
September  14, 1987. 

Take  notice  that  on  September  4, 1987, 
Southern  Company  Services,  Inc.  on 
behalf  of  Alabama  Power  Company, 
Georgia  Power  Company,  Gulf  Power 
Company  and  Mississippi  Power 
Company  (Southern  Companies), 
tendered  for  filing  a  change  in  rates  for 


Service  SchecL-lt  B  of  the  Interchange 
Contract  dateo  February  27.  1981 
between  Jacksonville  Electric  Authority 
and  Southern  Companies.  The  proposed 
change  would  reduce  the  return  on 
common  equity  component  of  the 
formula  rate  described  in  the  Allocation 
Methodology  and  Periodic  Rate 
Compulation  Procedure  Manual  from 
15.0.!fa  to  14.0% 

Comment  date:  September  28, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Southern  Company  Services,  Inc. 

[Docket  .\o.  EK87-622-OO0J 
September  14, 1987. 

Take  notice  that  on  September  4. 1987. 
Southern  Company  Services,  Inc.  on 
behalf  of  Alabama  Power  Company, 
Georgia  Power  Company.  Gulf  Power 
Company  and  Mississippi  Power 
Company  (Southern  Companies), 
tendered  for  filing  a  change  in  rates  for 
Service  Schedule  A  and  Service  B  of  the 
Interchange  Contract  dated  October  18, 
1979  between  Florida  Power  &  Light 
Company  and  Southern  Companies.  T^e 
proposed  change  would  reduce  the 
return  on  common  equity  component  of 
the  formula  rate  described  in  the 
Allocation  Methodology  and  Periodic 
Rate  Computation  Procedure  Manual 
from  15.0%  to  14.9%. 

Comment  dote:  September  28,  1987,  in 
accordance  with  Standard  Paragraph  E 
at  end  of  this  notice. 

16.  Southern  Electric  Generating 
Company 

[Docket  No.  ER87-626-000) 
September  14. 1987. 

Take  notice  that  on  September  4, 1987. 
Southern  Electric  Generating  Company 
tendered  for  filing  a  change  in  rates  for 
the  Power  Contract  dated  January'  27. 
1959.  as  amended  October  27,  1982. 
Under  the  Power  Contract.  Southern 
Electric  Generating  Company  sells  the 
entire  output  of  its  generating  units  to 
Alabama  Power  Company  and  Georgia 
Power  Company.  The  proposed  change 
in  rates  would  reduce  the  return  on 
common  equity  component  of  the 
formula  rate  included  in  the  Power 
Contract  from  16.9%  to  14.9%. 

Comment  date:  September  28,  1987,  in 
accordance  with  Standard  Paragraph  E 
at  end  of  this  notice. 

17.  Washington  W'ater  Power  Company 

[Docket  No.  ER87-614-00OJ 
September  14. 1987. 

Take  notice  that  on  September  1. 1987, 
Washington  Water  Power  Company 
(Company)  of  Spokane.  Washington, 
tendered  for  filing  proposed  changes  in 
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Its  FERC  Flf'ffnc  Service  Tariff. 
Schedule  61.  The  proposed  changes 
would  increase  revenues  from 
jurisdictional  sales  and  service  by 
approximately  S99<1.758  based  on  the  12- 
month  period  ending  December  31.  1986. 
The  rate  change  is  proposed  to  go  into 
effect  N'ovemberl,  1987. 

The  proposed  rate  changes  are 
submitted  for  the  purpose  of 
compensating  Washington  Water  Power 
Company  for  increases  in  power  supply 
cost  including  the  recovery  of  Colstrip 
Unit  4  and  related  costs.  The  Company 
is  also  requesting  recovery  of  its 
investment  related  to  the  Washington 
Water  Power  Supply  System  Nuclear 
Project  No.  3  (WNP-3!.  Construction  has 
been  delayed  on  the  WNP-3  project, 
however,  the  company  transferred  its 
investment  in  the  WNP-3  plant  into  an 
investment  in  Exchange  Power  through 
the  negotiation  and  execution  of  the 
Settlement  Agreement  with  the 
Bonneville  Power  Administration  dated 
September  17.  1985,  The  Company  began 
receiving  power,  under  the  terms  of  the 
Agreement,  on  January  1,  1987.  The 
Company  is  requesting  a  32.5-year 
amortization  of  its  investment  in 
Exchange  Power  with  a  rate  of  return 
allowed  on  the  unamortized  balance. 

Copies  of  the  filing  have  been  served 
upon  Washington  Water  Power 
Company's  five  wholesale  customers 
affected  by  this  filing. 

Comment  date:  September  28,  1987.  in 


accordance  with  Standard  Paragraph  E 
at  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capital  Street  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (IB  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  Tde  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 
\VR  Doc.  87-21531  Filed  9-16-87;  8:45  am] 

BILLING  CODE  6717-01-M 

[Docket  No.  CI87-881-000  et  al.] 

Natural  Gas  Company;  Applications  for 
Certificates.  Abandonments  of  Service 
and  Petitions  To  Amend  Certificates  '; 
Amoco  Production  Co  et  al. 
September  14. 3987. 
Take  notice  that  each  of  the 


'  This  notice  does  not  provide  for  consolidation 
for  hearing  of  lh»  several  matters  covered  herein. 


Applicants  listed  herein  has  filed  an 
application  or  petition  pursuant  to 
section  7  of  die  Natural  Gas  Act  for 
authorization  to  sell  natural  gas  in 
interstate  commerce  or  to  abondon 
service  as  described  herein,  all  as  more 
fully  described  in  the  respective 
applications  and  amendments  which  are 
on  file  with  the  Commission  and  open  to 
the  public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before 
September  25, 1987,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  DC  a>426.  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 

Kenneth  F.  Plumb. 

Secretary. 


Docket  No  and  date  filed 


UM  I 


0187-881-000    (CI64-705),    B. 

Sept   4,  1967 


G-4899-000,  D   Sept  4,  1987.  . 

G-4065-001,  D,  Sept.  4.  1987.. 

CI87-884-000.     B      Sepl      8. 
1987 


CI68-993-000. 

1987 
C187-882-000. 

1987 
CI87-874-000, 

1987. 

C187-876-O00. 

1987 
CI87-875-000. 

1987 
CI87-878-000 

Sepl  3.  1987 
C187-879-OO0. 

1987 


D.  Sept.  3. 

B.  Sept  4. 

8,  Sept,  2, 

B.  Aug  31, 

B  Aug  31. 

(CI80-375).  B. 

B.     Sepl  3. 


Applicant 


Purctiaser  and  location 


Amoco  Production  Company.  P.O.  Boi^  800.  Room 
1754.  Denver,  Colorado  80201. 


Amoco  Production  Company,  P.O.  Box 
ton,  Texas  77253. 

do 


3092.  Hous- 


Perkins    Energy    Co.,    et    al..    PO.    Drawer    878, 
Duncan,  Okla.  73534 

Tenneco  Oil  Company.  PO.  Box  25^1.  Houston, 

Texas  77001 
SafT>edan  Oil  Corporation.  P.O.  Box  9^9.  Ardmore, 

Okla  73402 
Fortune  Production  Company.  P.O.  Box  5109.  San 

Angelo,  Texas  76902 

Clarence  W.  Mutschelknaus.  P.O.  Box  351,  Salem, 

W  Va  26426. 
do 1 


Phillips  Petroleum  Company.  990-G  Plaza  Office 

Bkjg  ,  Bartiesviile.  Okla  74004. 
Southland  Royalty  Company,  c/o  Metidan  Oil  Inc.. 

P  O  Box  4239,  Houston.  Texas  772(0. 


Panhandle  Eastern  Pipeline  Company.  Miles  Unit  A 
No  1  Sec.  7-T4N-R24E.  Pioneer  Memorial  Park 
Units  1  and  2,  Sec.  6-T4N-R24E.  Moacne»La- 
verne  Field.  Beaver  County,  Oklahoma. 

United  Gas  Pipe  Line  Company.  West  Mustang 
Island  Field,  Nueces  County,  Texas. 

Texas  Eastern  Transmission  Corporation.  Chocolate 
Bayou  Field,  Brazoria  County,  Texas 

Arkia  Energy  Resources,  a  division  ol  Arkla.  Inc., 
Northy»est  Okeene  Field.  Biarne  County,  Oklaho- 
ma, i 

ANR  Pipeline  Company,  Selman,  Field,  Harper 
County.  Oklahoma. 

El  Paso  Natural  Gas  Company,  Mocane-Lavtrne 
Field.  Beaver  County.  Oklahoma, 

Northern  Natural  Gas  Company.  Division  of  Enron 
Corp..  Cheaney  (Strawn)  &  Cheaney  (Strawn 
4.500  Sand).  Schleicher  County.  Texas 

Consolidated  Gas  Transmission  Corpwration,  Cen- 
tral District,  Doddndge  County.  West  Virginia 

do 


Price  per 
Mcf 


Locust  Ridge  Gas  Company.  MSU  Anderson  El  No. 

1  Buckhorn  Field.  Tensas  Parish,  Louisiana. 
Northern  Natural  Gas  Company,  Division  of  ^ron 

Corp.,  Puckett  Field,  Pecos  County,  Texas. 


(>) 

(')■ 
C) 

n- 

(') 


(">) 


Pressure 
base 
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Docket  No  and  dale  filed 


Applicant 


Purchaser  and  location 


Pnce  per 
Mcf 


Pressure 
base 


CI87-833-000, 

1987 
CI87-874-000, 

1987 
G-3841-000,  D, 

CI  75-354-001, 
1987 

G-661 3-001,  B. 


B.     Aug.     17, 
B.     Aug.     17, 


Crtation  Oil  &  Gas  Cofp,.  16800  Gfeei^spoini  Park 

Dr.,  Houston,  Texas  77060. 
do „ „ _... 


Sept.  8,  1987..,  I  Union   Exsicratci   Partners.   Ltd,   PO    Box   ''600 

'      Los  Angeles,  Calif  9005 1 
D.     Sept.     8,     Sun  Exploration  &  Productior,  Co,  PO   Box  2880, 

Dallas.  Texas  75221-2880 
Aug,  31,  1987..,   Union    Fatifc    Resources    Compan>     1400    S.Ti,th 
Street— Suite  1500,  Houston,  Texas  77002. 


El  Paso  Natural  Gas  Company.  Langlie-Matta  Field. 

Lea  County,  New  Mexico 
El  Pasc  Natural  Gas  Company    Justis,  Jalmal  A 

Langlie-Marx  FieiOs,  Lea  County   Ne*  Mexico 
Urnc-a  Gas  Pipe  Une  Conipany   S  igc  F.ew  Bossier 

Pans^.  Louisiana 
United  Gas   Pipe  Line  Company,   At)beville  Field, 

Vermilton  County,  Louisiana, 
Williams    Natural    Gas    Company,    West    Ednnond 

F:6!d,  Logan  County.  Oklahoma, 


'  The  orily  three  wells  under  this  contract  have  been  plugged  and  abandoned  m  1985  due  to  lack  of  production 
State  Trad  45-47,  Unil  Tract  470  sow  effective  6-1-67.  to  Atlantic  Richfield  Compary 

<  S!,."^*'.°"  r^""*  '-'f  ^^*  ^^^  abandoned  tor  several  years  All  acreage  has  expired  and  Amoco  no  longer  has  an  interest  .r  tne  Chocolate  Bayou  Field 
#,i.h  ^^?  contract  expires  by  Its  own  terrr.  9-15-87  Purchaser  has  terminated  the  contract  by  not  purchas,™  tfTquantity  of  qaVreaured  bythTconttS  Good 
faittl  negotiations  under  FERC  Order  451  were  unsuccessful,  purchaser  did  not  respond  ^     •«  qu<inmy  oi  gas  requrea  by  tne  contraci  LKXJd 

'  Assignment  of  dedicated  acreage  effective  11-1-66  to  Esse.  Exploration  Go 

•  Deoietion  of  reserves 

'  G;d!nenng  Company.  Corpenmg  Enterprises,  ceased  to  operate  the  pipeline 
p,^^M*S?-?'"  1!  .L^.^f®"?^  abandonment  of  sen/ice  under  its  contract  No   4604  lor  th€  Pogott  Wells  only.  App«cart  states  that  it  needs  a  compressor  on  'he 
^^s^rd^o^EauTable  Gas^^  "^     *^'  "^"'^^  perm,ss.on  by  Consoi.oated  Gas  to  mstali  a  compJ^.  When^  g^TTreteas^fZ  CoSafed  gT^T  gTs  w^ 

'  Applicant  IS  requesting  abandonment  of  servce  under  its  contract  No  3069  for  its  Well  No  (47-017-0-24')  onK  Aoolicant  states  that  il  needs  a  rimnrp.t^^ 
^  l^'ld  m  Equ^abTe'cts.'"'^"'  *''  *"■*'  "^"""""^  '^  Consonoated  Gas  to  insta,!  a  compressor   When  tf4  gas  is^eie^^o^^'c^iLat^^'^l^TH 

21  81"  wTi'i'Sf  Tas"^^^,  ^ZZ  M^.t'^''\y^  ^^'  Company  r^ave  ertered  K>to  a  new  Gas  Purchase  Contract  This  contrac-  replaces  that  aqreement  dated  4- 
21-81.  "'I'Cf,  was_a^nat_ra|e  ^Pe,  contract.  The  new  agreement  ,s  a  percentage-ol-proceeds  type  cont-act  whic"  provides  that  the  b^f^  snaH  pay  me  seiier  a 


percentage  of  the  resale  pnce  per  MMBtu  'eceived  by  the  bL7er  from  the  buver  s  customer  to  whom  the  seiier  s  qas  is  resold 

Contract  expired  by  it  s  own  term  on  6-8-86,  and  limited  sales  continued  absent  a  contract  unti:  Purchase^  -equesieo  termir^ation 

'^Additional  intormation  received  August  31,  1987, 
c,i„JlfPK'""^r'  ^eq^ests  authonzation  for  permanent  abandonment  of  a  sale  of  gas  to  El  Paso   ApplK^ni  also  'equesls  a  three-vear  prp^jrani.-c;  BtiaroonT,ent  lor 
saies  o'  the  released  gas  tor  resale  m  interstate  commerce  under  its  small  producer  cerificate  iss'jed  m  Docket  No  CS86-92-00C     '  ^        ' 

,^rJl'  ^"P'^/'  °'  ''*  aPP"Cf«'Oh  Applicant  states  that  the  pnnriary  term  of  the  contract  has  expired  and  th,al  Ei  Paso  is  no  lorKW  w n.nc  tc  purc-iase  the  oa-^  unoer  the 
terms  of  such  agreement  Applicant  sta'es  that  deliverabn-ty  is  3-4  Mcf,  day  and  that  the  June  1987  prK^  for  the  aa-  was  «iT'  Mci  -  "  ^"  ^  *^  "^  ""•  ''^^  "* 
.^i»<=  of  !'^^"^^lL!2['^^'^*^''^°'■'f^"°"  !°'  P<"''^'"'eni  abandonment  of  a  sale  of  gas  to  El  Paso,  Appicant  a!s5  requests  a  "three-year  pregramed  aMnoor-,em  lor 
sales  ot  the  'eleased  gas  for  resale  tn  interstate  commerce  under  .ts  small  producer  certfK:ale  issued  in  Docket  No  CS66-S2-^X 

.<.^r-f('"^'^K''  "^^  application  Applicant  stales  that  the  pn.mary  term  of  the  contract  nas  expired  and  that  Ei  Pasc  is  nc  longer"  w:' Una  tc  pu'chase  the  aas  unjer  tr^^ 
terms  of  such  agreement.  Applicant  states  that  delrverability  is  1,1S6  Mc!  day  and  that  the  Jure  1967.  pnce  tor  the  oas  was  %3  cents  Met  "=  9^^  "  ^^  '^- 

■-  Jnion  Exploration  Partners,  Ltd  assigned  certain  leases  unoer  Docket  No  G-3541  to  KFL  Operat'na  inc 

"  Expiration  of  leases 

'■By   assignm.ent   dated   July    1,    1987.    Applicant   conveyed   all   of 

Filing    Code:    A— Initial    Serv'ce,    B— Abandonment.    G— Amenoment 
Succession 


rts   iTierest    r   the    contract    dated    Warch   2V    1949   to   Midsiates    Pipeline   Company, 
to  add   acreage.    D— Amenoment   to   delete   acreage.   E— Total  Succession.    F— Partial 


jn^  Doc.  87-21523  Filed  9-16-87;  8;45  am] 
BILLING  CODE  6717-01-*! 


[Docket  No.  RP87- 134-000 1 
Application;  ANR  Pipeline  Co. 

September  11.  1987. 

Take  notice  that  on  September  1, 1987 
■\NR  Pipeline  Company  (/WR),  500 
Renaissance  Center,  Detroit,  Michigan 
48243  (Applicant),  filed  in  docket  .\o. 
RP87-134-000,  the  following  tariff  sheets 
which  will  put  into  effect,  on  October  1. 
1987,  an  "Annual  Charge  Adjustment 
Clause"  pursuant  to  Order  No.  472  of  the 
Federal  Energy  Regulatory  Commission 
(FERC): 

Original  Volume  A'o.  1 

Twelfth  Revised  Sheet  No.  18 
Alternate  Twelfth  Revised  Sheet  No.  18 
Second  Revised  Sheet  No.  85 
Original  Sheet  No.  86 

Original  Volume  No.  1-A 

Second  Revised  Sheet  No.  16 
First  Revised  Sheet  .\o,  17 
Second  Revised  Sheet  No.  26 
Second  Revised  Sheet  .No.  38 
Sc  :ond  Revised  Sheet  No.  48 
Fi  it  Revised  Sheet  No.  58 


Second  Revised  Sheet  No.  66 

Original  Volume  No.  2 

Second  Revised  Sheet  No.  16 
Second  Revised  Sheet  No.  17 
Second  Revised  Sheet  No.  18 
Second  Revised  Sheet  No.  19 
Third  Revised  Sheet  .\o.  20 
Third  Revised  Sheet  No.  21 

ANR  also  sta'es  that  inclusion  ir  its 
rates  of  the  annual  charge  to  ANR  by 
the  FERC  pursuant  to  Order  No.  472  is 
an  issue  in  ANR's  presently  ongoing 
Docket  No,  RP86-169  proceeding,  and 
that  if  an  allowance  for  such  amount  of 
charge  is  specifically  approved  therein 
as  a  component  of  the  rates  approved 
therein,  ANR  plans  to  file  to  eliminate 
the  subject  tariff  sheets  provisions  and 
ACA  charge,  effective  on  the  effective 
date  of  such  rates  appro\'ed  in  Docket 
No.  RP86-169. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  the 
above  referenced  filing  should  on  or 
before  September  18, 1387.  file  with  the 
Federal  Energy  Regulaton,-  Ccm.mission, 
825  North  Capital  Street.  NE., 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commissions  Rales  of  Practice  and 


Procedure  (18  CFR  385.214  and  385.211). 

All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken,  but 
will  not  serve  to  make  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 
Kenneth  F.  Plumb, 
Si-crf-tcry. 
[FR  Doc  87-21533  Filed  9-16-87;  8:45  am) 

BILLING  CODE  6717-01-«« 


(Docket  No.  FA87-71-OO0) 

Filing;  Cambridge  Electric  Light  Co. 

S,  .......;.„.;  j4  5987. 

Take  notice  that  on  August  14, 1987, 
Cambridge  Electric  Light  Company 
(Company)  tendered  for  filing  an  Offer 
of  Settlement  in  response  to  the 
Commission's  order  in  lowa-Illtnois  Gas 
and  Electric  Companv  Docket  No. 
FAe4-4&-0Gl  39  FERC  par.  61055  (1987). 
wherein  the  Commission  invited  utilities 
that  have  included  Spent  Nuclear  Fuel 
Disposal  Costs  (SNFDC)  in  their 
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wholesale  fuel  adjustment  clauses 
IFAC).  without  explicit  prior 
Commission  approval,  to  propose  a 
settlement  to  resolve  cases  of 
noncompliance  with  the  Commission's 
f  jel  clause  regulation.  18  CFR  Pari  35.14. 
Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
F.nerqy  Regulatory  Commission.  825 
Xiirth  Capitol  Street.  \E.,  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  38.5.211. 
385.214).  All  such  motions  or  protests 
should  he  filed  on  or  before  September 
28. 1987.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intpr\  ene.  Copies  of  this  filing  are  on  file 
With  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secrflary 

|FR  Uoc.  87-21534  Filed  9-l&-^7:  8:45  ami 
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IDocket  No.  RP87-139-00O! 

Tariff  Filing;  El  Paso  Natural  Gas  Co. 

September  11, 1987. 

Take  notice  that  on  5epieml>er  8.  1987. 
Kl  Paso  Natural  Gas  Company  ("El 
Paso")  filed,  pursuant  to  Part  154  of  the 
Federal  Energy  Regulatory 
Commission's  ("Commission  ") 
Regulations  Under  the  Natural  Gas  Act. 
the  following  tariff  sheets  to  its  FERC 
Gas  Tariff: 

Tariff  Volume  and  Tariff  Sheet 

First  Revised  Volume  No.  1 

Fifteenth  Revised  Sheet  No,  100 

Third  Revised  Sheet  No.  lOO-A 

Sut)st!tute  Onsiridl  Sheet  No  300 

Origind!  Sheet  .No.  375 

Original  Sheet  Nos.  376  through  399 
OriginHJ  Volume  No.  1-A 

Fourth  Revised  Sheet  No.  20 

Second  Revised  Sheet  No.  200 

Original  Sheet  No  238 

Original  Sheet  Nos  239  through  299 
Third  Revised  Volume  No.  2 

Thirty-ninth  Revised  Sheet  No.  1-D 

Nineteenth  Revised  Sheet  No.  1-D.2 
Original  Volume  No.  2.^ 

Forty-first  Revised  Sheet  .No  1-C 

El  Paso  states  that  the  tendered  tariff 
sheets,  when  accepted  and  permitted  to 
become  effective,  will  add  an  annual 
charge  adjustment  provision  to  El  Paso's 
FERC  Gas  Tariff  and  increase  certain  of 
F.I  Paso's  sales  and  transportation  rates 
t)y  S.0020  per  dth  (5.0021  per  Mcf)  as 
authorized  bv  the  Commission's  Final 


Rule  (Order  No.  272)  issued  May  29, 1987 
at  Docket  No.  RM87-3-000. 

El  Paso  Requested,  pursuant  to 
§  154.51  of  the  Commission's 
Regulations,  waiver  of  the  notice 
requirements  of  §  154.22  of  the 
Commission's  Regulations  and  any  other 
of  the  Commission's  applicable  rules, 
regulabons  and  orders  as  may  be 
necessary  to  permit  the  tendered  tariff 
sheets  to  become  effective  on  October  1. 
1987. 

El  Paso  states  that  copies  of  the  filing 
have  been  served  upon  all  of  its 
interstate  pipeline  system  customers 
and  all  interested  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Reg'olatory  Commission.  825 
North  Capitol  Street  NE..  Washington, 
DC.  20426.  in  accordance  with  §§385.214 
and  385.211  of  this  Chapter.  All  such 
motions  or  protests  should  be  filed  on  or 
before  September  IB,  1987.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  washing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 

IFR  Doc  87-21535  Filed  9-16-87;  8:45  am) 
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stales  that  it  is  not  seeking  such 
authority  with  regard  to  any  dedicated 
interstate  gas  for  which  abandonment 
has  not  been  authorized  by  Commission 
order,  nor  is  it  seeking  any 
transportation  authority. 

MOTI  requests  blanket  authorization 
for  a  period  of  one  year.  MOTI  requests 
waiver  of  certain  filing  requirements  in 
order  to  permit  it  to  respond  to  rapidly 
changing  spot  market  conditions. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
September  25,  1987.  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington.  DC  20426,  a  motion  to 
intervene  or  protest  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.214).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  inter\'ene  in  accordance  with 
the  Commission's  Rules. 

Under  the  procedures  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
be  represented  at  any  hearing. 
Kenneth  F.  Plumb. 
Secretary. 
[FR  Doc.  87-21536  Filed  9-16-87:  8:45  amj 
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[IJocket  No.  087-883-0001 

Application  of  Meridian  Oil  Trading  Inc. 
for  Blanket  Sales  Certificate  With  Pre- 
Granted  Abandonment 

September  14.  lliT. 

Take  Notice  that  on  September  4, 
1987,  Meridian  Oil  Trading  Inc. 
("MOTI").  pursuant  to  sections  4  and  7 
of  the  Natural  Gas  Act.  15  U.S.C.  717c 
and  717f.  and  the  provisions  of  18  CFR 
Part  157,  applied  for  a  blanket  certificate 
of  public  convenience  and  necessity  and 
for  pre-granted  abandonment  to  permit 
the  interstate  sale  for  resale,  and  pre- 
granted  abandonment  of  such  sale,  of 
natural  gas  which  remains  subject  to  the 
Commission's  jurisdiction  under  the 
Natural  Gas  Act  ('NGA").  MOTI  states 
that  it  is  seeking  authority  to  resell 
natural  gas  abandoned  pursuant  to 
Commission  orders  authorizing  producer 
abandonment  and  gas  not  previously 
sold  in  interstate  com.merce  but  which,  if 
sold  by  MOTI  in  interstate  commerce  for 
resale,  would  require  a  certificate  of 
public  convenience  and  necessity.  MOTI 


IDocket  Nos.  TA87-3-26-002  and  TA85-1- 

26-014] 


Changes  in  Rates;  Natural  Gas  Pipeline 
Company  of  America 

September  11.  1987. 

Take  notice  that  on  September  8. 1987, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  as 
part  of  Its  FERC  Gas  Tanff.  Third 
Revised  Volume  No.  1.  the  below  listed 
tariff  sheets  to  be  effective  as  indicated 
below: 


Effec- 
tive 
dale 


Second  Substitute  Sixty-sixth  Re- 
vised Sheet  No.  5 9/1/87 

Second  Substitute  Thirty-third  Re- 
vised Sheet  No.  5A 9/1/87 

Substitute  Sixtv-seventh  Revised 
Sheet  No.  5...." 10/1/87 

Substitute  Thirty-fourth  Revised 
Sheet  No.  5A..., 10/1/87 
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Natural  states  that  the  tariff  sheets  to 
be  effective  September  1,  1967  are  being 
revised  to  comply  with  Ordering 
Paragraph  (B)  of  the  Commission's 
August  27, 1987  order  in  Docket  N'os 
TA87-3-26-000  (PGA87-3)  (1PR87-2)  and 
TA85-1 -28-001.  Paragraph  (Bl  required 
Natural  to  file  within  thirty  days  of  the 
order  revised  tariff  sheets  in  compliance 
Vkith  the  Commission's  Opinion  Nos.  256 
and  256A.  The  tariff  sheets  to  be 
effective  October  1. 1987  are  substitutes 
for  corresponding  sheets  originally  filed 
August  31. 1987  to  initiate  an  Annual 
Charges  Adjustment  (ACA),  These 
sheets  were  revised  to  reflect  the  rate 
adjustments  effective  September  1. 

Natural  states  that  the  overall  effect 
of  the  instant  filing  reduces  Natural  s 
DMQ-1  demand  and  entitlement  rates 
by  $.11  and  .52c.  respectively,  while 
increasing  Natural's  DMQ-1  commodity 
rate  by  4.70(.  Corresponding 
adjustments  were  made  to  Natural's 
other  rates  and  charges  to  m.aintain  the 
same  rate  design  relationship.  There  is 
no  net  revenue  change  on  an  annual 
basis  as  the  instant  filing  results  in  a 
transfer  of  $9.4  million  from  the  demand 
components  of  Natural's  rates  to  the 
commodity  component. 

A  copy  of  this  filing  is  being  mailed  to 
Natural's  jurisdictional  customers  and 
interested  State  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
Capitol  Street  NE.,  'Washington.  DC 
20426,  in  accordance  with  §§  385.211 
and  385.214.  All  such  motions  or  protests 
must  be  filed  on  or  before  September  18. 
1987.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
\VR  Doc  87-21537  Filed  9-16-87;  8:45  am] 

BILLING  CODE  e717-01-M 


[Docket  No.  RP87-3e-OO0J 

Change  in  Rate  Schedule  S-1  Tariff 
Provision;  Natural  Gas  Pipeline 
Company  of  America 

Septemberll.  1987. 

Take  notice  that  on  September  4. 1987. 
Natural  Gas  Pipeline  Company  of 
America  (NaUiral]  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1,  the  below  listed 
tariff  sheet  to  be  effective  November  1. 

1987 

Eighth  Revised  Sheet  No.  27 

Natural  states  the  purpose,  as  more 
fully  explained  in  the  filing,  is  to  amend 
Natural's  Rate  Schedule  S-1  to  allow  the 
customers,  subject  to  Natural's 
authorization,  the  opportunity  to  elect  to 
withdraw  gas  dunng  the  winter  period 
on  days  they  are  not  taking  their  full 
Daily  Entitlement  under  Rate  Schedule 
DMQ-1  as  currently  provided. 

A  copy  of  this  filing  is  being  mailed  to 
Natural's  jurisdictional  customers  and 
interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Com.raission.  825 
.North  Capitol  Street.  .\E.,  Washington, 
DC  20426.  in  accordance  with  §§385.211 
and  385.214.  All  such  motions  or  protests 
must  be  filed  on  or  before  September  18. 
1987.  Protests  will  be  considered  by  the 
Co.mmission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding-  ,Any  person  wishm  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secrelary. 
[FR  Doc  87-21538  Filed  9-16-87;  8:45  am) 
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1  Docket  No.  G-299&-O01  et  al.) 

Change  m  Name;  Union  Pacific 
Resources  Co. 

September  14. 1987. 

Take  notice  that  on  August  25. 1987, 
Union  Pacific  Resources  Company 
(UPRC)  of  800  Cherry  Street.  Fort'Worth, 
Texas  76102.  filed  a  notice  of  change  in 
name  requesting  that  the  Commission 
take  notice  of  a  change  in  name  for 
certificates  of  public  convenience  and 
necessity'  and  the  redesignation  of  rate 
schedules  heretofore  issued  to  Champlin 
Petroleum  Company  or  designated  in  the 
name  Champlin  Petroleum  Company,  all 
as  more  fully  shown  on  the  attached 
Exhibit  II  In  additior.,  UPRC  requested 
that  the  Comm.ission  proceedings  in 
which  Champim  Petroleum  Company 
vids  heretofore  a  pa.ly-apphcant  or 
party-respondent  reflect  the  name 
thanae.  This  application  is  on  file  with 
the  Com.mission  and  open  to  public 
inspection. 

Any  person  desinng  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
Septe.mber  25,  1987.  file  with  the  Federal 
Energ)  Regulatory  Commission 
Washington,  DC  20426.  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commssion's  Rules  of  Practice  and 
Procedure  (18  CFR  385  211,  385  214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  ser\e  to  make  the  protestants 
parties  to  the  proceeding  .Any  person 
wishing  to  become  a  party  m  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Com.Tussion's  rules 

Under  the  procedure  herein  provided 

for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  UPRC  to  appear  or  to 
be  represented  at  the  hea.'-ing 
Kenneth  F  Plumb 

Secretar\ 


Exhibit  II 

List  of  Certificate  Proceedings,  Rate  Schedules  and  Commission  Proceedings  of  union  Pacific  RESOLfRCES  Company 


FERC  GRS  No. 


Puf  chaser 


1 
2 
3 
4 
5 
6 
7 
8 


Docket  No 


Columbia  Gas  Transmission G-2999 

Te«as  Eastern  Transmission  Corp _ „ '  G-2999 


Tennessee  Gas  Pioeiine  Company . 
Tennessee  Gas  Pipeline  Company  . 
Tennessee  Gas  Pipeline  Company 
Tennessee  Gas  Pipeline  Company 
Tennessee  Gas  P:pe'  ne  Company 
Tennessee  Gas  Pipeline  Company 


G-2999 

G-2999 

G-2999 

G-2999 

G- 19848 

G-2999 


UM  I 


35136 
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List  o"^  Certificate  Proceedinc 


iS,  Rate  Schedules  and  Commission  Proceedings  of  Union  Pacific  Resources 

Continued 


COMPANY- 


FERC  GRS  No. 


Purchaser 


9  Ternessee  Gas  Pipeline  Company. 

1 1 United  Gas  Pipeh-e 

16 Tennessee  Gas  P'peline  Company. 


17. 


21 

22 

27 

28 

41 , 

42 

43 

44 , 

53 

59 

64 

65 

66 

67 

68 

69 

70 

71 

72 

74 

75 

76 

83 

65 

65 

86 

89 

90 

91 

92 

93 

94 

97 

98 

^9 

101 

102 

104 

105 

106 

107 

108 

109 

110 

111 

112 

113 

114.„.. 

115 

116 

117 

118 

119 

120 

121 

122 

124 

125 

126 

127 

128 

129 

130 

133 


Tennessee  Gas  Pipeline  Company 

Tennessee  Gas  Pipeline  Company 

Tennessee  Gas  Pipeline  Company 

Tennessee  Gas  Pipeline  Company 

Texas  Eastern  Transmission  Corp 

Williams  Natural  Gas  Company , 

Northern  Natijral  Gas  Company , 

Northern  Natural  Gas  Company , 

Northern  Natural  Gas  Com.pany , 

Northern  Natural  Gas  Company , 

Williams  Natural  Gas  Company 

Coloraoo  Interstate  Gas  Company , 

Williams  Natural  Gas  Com.pany 

Colorado  Interstate  Gas  Company 

Co'cra.jo  interstate  Gas  Com.pany 

Colcado  Interstate  Gas  Company 

Northern  Natural  Gas  Company 

Panhanaie  Eastern  Pipeline 

Northern  Natural  Gas  Company 

Natural  Gas  Pipeit-'e  Company  of  America- 
Panhandle  Eastern  Pipeline 

K  N  Energy,  Inc 

Williams  Natural  Gas  Company 

Williams  Natural  Gas  Company 

Mountain  Fuel  Resources,  Inc 

Natural  G.is  Pipenne  Company  of  America  . 

ANR  Pipeiire  Comipany 

Williams  Natural  Gas  Company 

Willian-vs  Natural  Gas  Company 

Panhandle  Eas'ern  Pipeline 

Zenitn  rjatural  Gas  Company 

Mesa  Ooeratir.y  Limited  Paitnership 

Williams  Natural  Gas  Company 

K  N  Energy,  Inc 


Tennessee  Gas  Pipeline  Com.pany. 

Northern  Natural  Gas  Compa.ny 

Northern  Natural  Gas  Company 

El  Paso  Natural  Gas 

Nortnern  Natural  Gas  Company 

Panhandle  Eas'ern  Pipeline 

Panhand'e  Eastern  Pipeline 

Marathon  Oil  Com.pany 

Marathon  Oil  Company 

Arkansas  Louisiana  Gas  Company. 

Mojntan  Fuel  Resources.  Inc 

Mounta'H  Fuel  Resources,  Inc 

Colorado  Interstate  Gas  Co.mpany.. 
Colorado  Intersta'e  Gas  Comipany,, 
Colorado  Interstate  Gas  Company.. 
Colorado  Interstate  Gas  Company.. 
Colo'ado  Interstate  Gar,  Company.. 
Ccio'ado  Interstate  Gas  Company.. 
Colorado  Interstate  Gas  Company.. 
Colorado  Interstate  Gas  Company.. 

Mountain  Fuel  Resources,  Inc 

Colorado  Interstate  Gas  Company.. 
Colorado  Interstate  Gas  Company.. 

Northern  Na'ural  Gas  Com.pany 

Mountain  Fuel  Resources,  Inc 

Mountain  Fuel  Resources,  Inc 

Panhandle  Eastern  Pipeline 

Colorado  Interstate  Gas  Company.. 
Colorado  interstate  Gas  Company.. 
Tennessee  Gas  Pipeime  Company. 

El  Paso  Natural  Gas , 

Northern  Natural  Gas  Company , 


Docket  No. 


G-2999 

G-2999 

G-2999 

G-2999 

G-2999 

G-2999 

G-2999 

G-11481 

G-19584 

G-6613 

G-6613 

G-6ei3 

0-6613 

G-6613 

G-9490 

G-10665 

G- 10723 

G-11150 

G-18171 

G- 121 73 

G-12356 

G-143e0 

G-14830 

0-16322 

G-6ei3 

G-69249 

G- 16993 

CI-61-215 

CI61-746 

CI61-1002 

CI61-920 

CI61-215 

CI61-1426 

CI61-108 

CI62-1389 

CI64-221 

CI64-378 

CI66-1029 

CI67-584 

CI67--855 

0168-651 

CI68-729 

0169-1053 

CI70-672 

CI70-1096 

CI70-1116 

0171-384 

G-6213 

G-6213 

0-1 0476 

0161-1442 

CI-4-'8 

0164-921 

CI67-1053 

0167-1238 

CI167-1426 

G-19226 

CI68-117B 

0170-1 

CI72-34 

CI72-340 

0172-566 

CI72-5o7 

0172-487 

0172-768 

0173-69 

0173-152 

CI73-211 

0173-479 
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List  of  Certificate  Proceedings,  Rate  Schedules  and  Commissjon  Proceedings  of  Union  Pacific  Resources  Company— 

Gor.tinued 


FERC  GRS  No. 


Purchaser 


Docket  No. 


134 Southern  Natural  Gas  Company _ 

135 Wriliams  Natural  Gas  Company 

136 El  Paso  Natural  Gas    ._ „ 

137 Mountain  Fuel  Resources,  Inc 

138 Willams  Natural  Gas  Company 

139 Colorado  Interstate  Gas  Company „ 

140 Coio'ado  Interstate  Gas  Company _ 

143 Colorado  Interstate  Gas  Company 

144 Colorado  Interstate  Gas  Company 

145 El  Paso  Natural  Gas     

146...„ Colorado  Interstate  Gas  Company _ 

147 .Vestern  Gas  Processors,  Ltd 

148 Panhandle  Eastern  Pipehne  Company 

149 El  Paso  Natural  Gas 

150 _ El  Paso  Natural  Gas _ 

151 Colorado  Interstate  Gas  Company 

153 Mountain  Fuel  Resources.  Inc 

156 Sea  Robin  Pipeline  Company 

157 Natural  Gas  Pipeline  Company  of  America.. 

158 Panhandle  Eastern  Pipeline  _ 

159. _ Arkansas  Louisiana  Gas  Company 

160 Mississippi  River  Tramsmission  Corp 

161 _ Mississippi  River  Transmission  Corp 

162 Mississippi  Rr.'er  Transmission  Corp _.. 

163... Mississippi  River  Transmission  Corp 

164 Mississippi  River  Transmission  Corp 

165 Mississippi  River  Transmission  Corp 

166 Mississippi  River  Transmission  Corp 

167 Mississippi  River  Transmission  Corp 

168 Amoco  Gas  Company 


0174-352 

CI74-755 

CI75-70 

0175-84 

0175-599 

0175-716 

0176-1 00 

0176-135 

076-138 

076-576 

CI76-742 

076-779 

0177-24 

0176-713 

0177-452 

0177-763 

0178-908 

CI79-648 

080-308 

081-447 

0182-232 

0175-633 

0176-166 

0176-654 

OI76-705 

077-20 

0177-286 

077-709 

0178-902 

084-117 


Other  Proceedings  GP80-41.  GP80-43,  GP86--:7,  GF85-47-000.  GP86-14-000.  CI86-136-000.  CI85-418-000,  CI87-127-000  CI87-314- 
000.  CI87-5OO-OO0.  TA81-1-32,  TA83-1 -32-002,  TA84-1-32.  TA84-2-55-OO0.TA85-1-18-O00.  TA85-1 -18-003.  TA85-1-32  TA85-1-32-000 
TA86-1 -26-000,  TA86-1-32,  TA86- 1-32-000.  TA86- 1 -32-001 ,  TA86-2-55-0D0-O01,  TA86-2-55-003,  TA86- 3-59-006.  TA87-1-32-003  TA87- 
1-55.  TA87-2-55-000,001.  IN83-1.  tN83-2.  PL87-3-000,  RA83-9-000  RM80-8.  RM82-32.  RM83-53.  RM84-6,  RM85-1  RM86-3  RM87-16- 
000.  SA85-18-00C.  CP81-328-003  CP62-54-001,  CP82-547-003.  CP63-131-000,  CP83-131-004,  CP83-179-000,  CP84-29-000  CP84-716- 
000,  CP8-5-123-000,  CP85-398-OG0,  CP85-552-000.  CP66-ie3-OO0,  CP66-232-OC0.  CP86-275-000,  CP86-286.  CP86-286-000.  CP66-299. 
CP86-377-000,  CP86- 507-000.  CP86-5O8-O00.  CP86-E 18-000.  CP86-534-000.  CP86-578.  CP86-578-000  CP86-5B5  CP86- 585-000  CP86- 
589.  CP86-589-000.  CP86-64e-000.  CP86-71 7-000.  CP86-720-000.  CP67-1 15-000,  CP87-165-000.  RP82-10-O12  RP82-54-000,  RP82-56. 
RP82-71-O00.  RP83-74-000.  RP83-109.  RPB3-109-OOC.  RP84-7-000.  RP64-15-000,  RP84-111-000  RP85-13-000  RP85-65,  RP85-122-000. 
RP85-178-000.  RP65-167-O0C.  PP85-206-000.  RP85-206-002,  RP85-206-006,  RP86-7-001.  RP86-87-000  001  RP86-92-000.  RP86-104, 
RP86-104-000.  RP85-1 19-000,  RPe6-144-QC0.  nP86-l62-000,  RP87-2-000   RP87-26-D00   RP87-30-000 


|FR  Doc.  87-21539  Filed  9-16-87;  8:45am) 

BILLING  CODE  6717-01-«« 


FARM  CREDIT  ADMINISTRATION 
[Farm  Credtt  Administration  Ofdet  No.  878] 

Authority  Delegations;  Auttwrization 
To  Authenticate  Documents.  Certify 
Official  Records,  and  Affix  Seal 

agency:  Farm  Credit  Administration. 
action:  Notice.    ^ 

SJP.IMARY:  The  Chairman  of  the  Farm 
Credit  Administration  issued  Older  No. 
878  authorizing  certain  employees  to 
authenticate  documents,  certify  official 
records,  and  affix  seal.  The  text  of  the 
Order  is  as  follows; 
1    Isia  B,  Marsden.  Assistant  to  the 


Chairman,  Debra  Buccolo.  Assistant  to 
the  General  Counsel,  and  Cindy  R. 
Nicholson,  Paralegal  Specialists  for  the 
Office  of  General  Counsel,  individually, 
are  authorized  and  empowered: 

a.  To  execute  and  issue  under  the 
seal  of  the  Farm  Credit  Administration, 
statements  (1)  authenticating  copies  of, 
or  excerpts  from  official  records  and 
files  of  the  Farm  Credit  Administration; 
(2)  certifying,  on  the  basis  of  the  records 
of  the  Farm  Credit  Administration,  the 
effective  periods  of  regulations,  orders, 
instructions,  and  regulatory 
announcements;  and  (3)  certifying,  on 
the  basis  of  the  records  of  the  Farm 
Credit  Administration,  the  appointment, 
qualification,  and  continuance  in  office 
of  any  officer  or  employee  of  the  Farm 
Credit  Administration,  or  any 


conservator  or  receiver  acting  under  the 
supervision  or  direction  of  the  Farm 
Credit  Administration. 

b.  To  sign  official  documents  and  to 
affix  the  seal  of  the  Farm  Credit 
Administration  thereon  for  the  purpose 
of  attesting  the  signature  of  officials  of 
the  Farm  Credit  Administration. 

2.  The  provisions  of  this  Order  shall 
be  effective  immediately  and  shall 
supersede  Farm  Credit  Administration 
Order  No.  865  dated  August  4. 1986  (51 
FR  27912,  August  4, 1986)  which  is 
revoked. 

Dated:  September  14. 1987. 
Frarjk  W.  Naylor,  Jr.. 
Chairman.  Farm  Credit  Administration 
Board. 
[FR  Doc,  87-21556  Filed  9-16-87:  8:45  am) 

BILUNG  CODE  6705-01-M 


33138 


Federal  Re^ster  /  V(j1.  51: 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

September  9,  1987. 

The  Federal  Comrrunications 
Commission  has  submitted  the  following 
information  collection  requirement  to 
O.VIB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980  (44 
L'.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
ccntractor,  International  Transciption 
Service,  (202)  857-3800.  2100  M  Street 
WV,  Suite  140.  Washington.  DC  20037. 
For  further  information  on  this 
su'.imission  contact  Terry  Johnson, 
Federal  Communications  Commission, 
(202)  632-7513.  Persons  wishing  to 
comment  on  this  information  collection 
should  contact  j.  Timothy  Sprehe,  Office 
of  .Management  and  Budget,  Room  3235 
-NEOB,  Washington.  DC  20503.  (202)  395- 
4814. 

O.MB  Number  306O-0053 

Tnlt'.  Application  for  Consent  to 
Transfer  Control  of  Corporation 
Holding  Station  License 

Form  Number:  FCC  703 

Action:  Extension 

Respondents:  Business  (including  small 
businesses) 

Frequency  of  Response:  On  occasion 

Estimated  Annual  Burden:  907 
Responses:  453  Hours 

Needs  and  Uses:  FCC  Rules  require  that 
applicants  in  the  Private  Land  Mobile. 
GMRS.  Microwave,  Coast  and  Ground 
Services  submit  FCC  Form  703 
whenever  it  is  proposed  to  change,  as 
by  transfer  oi  stock  ownership,  the 
control  of  a  station.  The  data  is  used 
to  determine  continued  eligibility  for 
licensees.  Without  this  information, 
violations  of  ownership  regulations 
could  occur. 

f't-iieral  Communications  Commission. 
William  |.  Trioarico. 

.5e,--..-  ..  •, 

|FR  D  •;  ar  21410  Filed  fr-16-87;  8:45  am| 

BILLING  CODE  8712-01-M 


Specialized  Mobile  Radio  Service 
Frequencies  To  Be  Available  for 
Reassignment 

.•\iif;u.s'  jl,  1387, 

The  following  channels  were  recently 
recovered  from  licensees  who  failed  to 
meet  the  Commission's  loading  or 
construction  requirem.ents  and  will  be 
available  for  reassignment  to  trunked 
Specialized  Mobile  Radio  (SMR) 
•ippliran  s-  They  were  previously 


licensed  at  the  coordinates  indicated 
and  are  available  at  any  location  within 
the  geographic  area  which  will  protect 
existing  SMR  systems  pursuant  to  Rules 
90.362  and  90.621. 

856/860.0375  MHz,  Baldi,  WA,  47-13-10 

North.  121-50-31  West 
856/860.5875  MHz.  Liberty.  TX,  30-05-39 

North,  94-45-50  West 
856/860.5875  MHz.  Pflugerville.  TX,  30- 

26-58  Nortb,  97-39-44  West 
856/860.5375  MHz.  Boston.  MA.  42-20- 

48  North.  71-27-00  West 
856.6875.  857.6875.  858.6875,  860.6875 

MHz.  Boulder,  CO.  39-54-48  North. 

105-17-32  West 
856/860.5625  MHz.  Sarasota.  PL,  27-20- 

05  North,  82-28-21  West 
859/860.5125  MHz,  Waltham.  MA,  42- 

23-17  North.  71-15-09  West 
856/860.5625  MHz.  Washington,  DC,  3ft- 

57-01  North.  77-04-47  West 

Pursuant  to  the  Public  Notice  of 
January  6. 1986.  Mimeo  No.  1805.  these 
channels  will  be  available  for 
reassign.ment  on  September  30. 1987.  All 
applications  received  before  September 
30, 1987  will  be  dismissed.  The  first 
application  received  after  the  channels 
become  available  for  reassignment 
opens  the  filing  window.  The  window 
stay  open  only  for  the  day  on  which  the 
first  application  is  received.  AlJ 
applications  MUST  reference  the  date 
and  DA  number  of  this  Public  Notice  in 
order  to  be  considered  for  these 
frequencies. 

There  is  a  $30.00  fee  required  for  each 
application  filed.  All  checks  should  be 
made  payable  to  the  FCC.  Applications 
should  be  mailed  to:  Federal 
Communications  Commission.  800 
Megahertz  Service,  P.O.  Box  360'116M. 
Pittsburgh,  PA  15251-6416.  Applications 
may  also  be  filed  in  person  between  9:00 
AM  and  3:00  PM  at  the  following 
address:  Federal  Communications 
Commission,  c/o  Mellon  Bank,  Three 
Mellon  Bank  Center,  525  William  Penn 
Way.  27th  Floor,  Room  153-2713, 
Pittsburgh.  PA  15259,  Attention: 
(Wholesale  Lockbox  Shift  Supervisor). 

For  further  information,  refer  to  Public 
Notice  of  January  6, 1986  or  contact 
Riley  HoUingsworth  or  Betty  Woolford 
(202)  632-7125  of  the  Private  Radio 
Bureau's  Land  Mobile  and  Microwave 
Division. 

Federal  Communications  Commission. 

William  J.  Tric*rico, 

Secretary. 

[PR  Doc.  87-21411  Filed  9-16-87;  8:45  am] 

BILLING  CODE  6712-01-M 


Applications  for  Consolidated  Hearing; 
Garcia  Communications  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  TV  station: 


Applicant 

City/S  lie 

File  No 

MM 

Docket 
^4o 

A  Garcia 

Comrrurttca 

tons 
B  SICC  Holding 

Corp 
C.  UPaz 

El  Cent*). 
CA. 

El  Centre. 

CA. 
El  Centit). 

CA. 
El  Centilp. 

BPCT-870331OJ  . 

BPCT-fl70602KH.. 
BPCT-870602KI.... 

76-354 

Wireless  Corp 
D.  Imperial 

BPCT-fl70602KJ 

Valley 
Broadcasting. 

CA. 

2.  Pursuant  to  section  309(e]  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29,  1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 


Issue  heading 

Applicant(s) 

1   Air  Hazard 

2.  Rule  73.685 

A.B.C.D 
BO 

3.  Comparative — 

A,BCD 

4.  Ultmate 1 

A,BC0 

UM  I 


3.  If  there  is  any  non-standardized 
i9sue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicantfs)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street.  NW.,  Washington,  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor,  International  Transcription 
Services,  Inc..  2100  M  Street,  .NW.. 
Washington.  DC  20037  (Telephone  No. 
(202)  857-3800). 
Roy  |.  Stewart,  I 

Chief,  Video  Servic^  Division,  Mass  Media 
Bureau.  I 

[FR  Doc.  87-21412  Filed  9-16-87:  8:45  am) 
BILLING  CODE  6712-Ot-W 


Applications  for  Consolidated  Hearing; 
GNOL  Broadcasting,  Inc.,  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  TV  station: 


Federal  Register  /  Vol 


Applicant 

City/Stale 

File  No 

MM 

Doche! 
No 

A  GNOL 

Morganton. 

BPCT-861030KG 

87-82 

Broadcasting. 

NC. 

Inc 

B   Dr   oamei 

Morganton, 

BPCT-861114KJ.. 

VvT^axe 

NC 

C  Cynthig  Blaf 

Morgsnton, 

BPCT-e61216IG... 

db'a  Taf  Ktti 

NC 

Television 

D  R  L  Busn 

Morgan  ton. 

NC 
Mofganton. 

ePCT-e61216ll 

E    John  J 

BPCT-861216U.... 

Garolalo  d'b/ 

NC, 

a  SKynway 

Television 

F  Joei  J  Kmow, 

Morganton. 

BPCT-861216H<.... 

Jr 

NC 

5^.  No-  180  /  Thursday.  September  17,  1987  ,/  \otices 


35139 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  oi'l934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 


consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29.  1986, 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant, 

Issue  KeadOTQ App)icarH(s( 

Air  hazard A.  B,  C,  D,  E,  F 

Minimum  separatiofis . D 

Comparative  .'„..  A.  B,  C,  D,  E,  F 

Ultimate a,  B.  C.  D,  E.  F 

3.  If  tliere  is  any  non-standardized 
is8ue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 


which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice  A  copy  of  the 
complete  HDO  m  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  WW.  Washington,  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services.  Inc..  2100  M  Street.  NW.. 
Washingtoa  DC  20037  (Telephone  No. 
(202)  857-3800). 

Ro\  I   Sleuart, 

Chief.  V  ideo  Ser\-ices  Division,  Moss  Media 
Bureau. 

[FR  Doc  8--21413  Filed  9-16-87;  8:45  am] 

BILLING  coot  6ri2-«1-M 


Applications  for  Consolidated  Hearing;  Great  Plains  Educational  Trust  and  Minnesota  Public  Radio,  Inc. 

1.  The  Commission  has  before  it  the  following  mutually  exclusive  applications  for  a  new  FM  station; 


Applicant 


A  Great  Plains  EOLicaiional  Trust. 
B   Minnesota  Public  Radio  Inc 


Crty /State 


File  No 


Docket 
No 


Brookings.  South  Dakota _...  BPED-840416II .. 

AppteUwi,  Minnesota |  BPED-840604tA  ,, 


87-36« 


Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  be<'n 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347  (May  29, 1986). 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 


whether  the  issue  in  question  applies  to 
that  particular  applicant. 


Issue  headirig 


^plicants 


1  307(h) — Noncommefoal  Educational !  A  and  B 

2  Contingent     Cornpa'aVve—Koncommercia'     A  arxi  B 
EOacatona:  FM 

J  Uiljmate A  and  B 


I 


3,  A  copy  of  the  complete  HDO  in  this 
proceeding  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Dockets  Branch  (Room 


230).  1919  M  Street.  NW..  Washington. 
DC.  The  complete  text  may  also  be 
purchased  from  the  Commission's 
duplicating  contractor,  International 
Transcription  Services.  Inc.,  2100  M 
Street  N'W..  Washington.  DC  20037. 
(Telephone  (202)  837-3800). 
\\    )an  Ga>. 

Assistant  Chief.  Audio  Services  Division, 

Mass  Media  Bureau. 

[PR  Doc  6--::4-4  Filed  »-]f>-^r  6  45  am] 

BtLUNG  CODE  67t2-et-M 


Applications  for  Consoiidarted  Hearing;  Tamara  Klindworth  et  ai. 

1.  The  Commission  has  before  it  the  foiiowmg  mutually  exclusive  appphcations  for  a  new  ¥\\  station; 


Applicant 

Oty/Slale 

MM 

File  No                                           Docne: 

A   Tamara  KtirxJworth _ _ 

Worthmgton.  MN _ 

Worthmgton  MN           

BPH-850710MG         

87-386 

B  Guderian  Broadcasting,  Inc   

BPH-8S07t2NM  „ 

RPH-«Sn71PNR 

C  KOVA  Communicatioas  A  Urmted  Partnership „.„ 

Wortlnngton,  MN    _ _ _ _ _.. 



2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29.  1986. 

The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 


whether  the  issue  in  question  applies  to 
that  particular  applicant. 


Issue  heading 


I  Applicants 


1   City  Coverage ,, 

2.  Air  Hazard 

3.  Comparative 

4.  Ultimate 


B 

A.B 
A.8.  C 
A.B.  C 


3.  A  copy  of  the  complete  HDO  in  this 
proceeding  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Dockets  Branch  (Room 


230).  1919  M  Street,  NW.,  Washington. 
DC.  The  complete  text  may  also  be 
purchased  from  the  Commission's 
duplicating  contractor.  International 
Transcription  Services,  Inc.,  2100  M 
Street,  NW.,  Washington,  DC  20037. 
(Telephone  (202)  857-3800). 
W.  Jan  Gay. 

Assistant  Chief,  Audio  Sen'ices  Division, 

Alass  Media  Bureau. 

(FR  Doc.  87-21415  Filed  9-16-87:  8:45  am] 

BILLING   CODE   67'i-C--M 


35140 


Federal  Register  /  Vol.  52,  No.  180  /  Thursday.  September  17.  1987  /  Notices 


Applications  for  Consolidated  Hearing:  RSO  Broadcasting  et  al. 
1.  The  Commission  has  before  it  the  following  mutually  exclusive  applications  for  a  new  TV  station: 


AppJicanl 


Oily/State 


File  No 


MM 

Docket 

^4o 


A  R)cKar'i  S  Ofierdalstud/b/aRSOBJoadcastmg.. 

B   Pe^ry  TefevisK^n.  inc  » ^ 

C   ^a-^io  Perry,  inc 


Perry.  Geofgia 
Perry.  Geoi^ia 
Perry.  G«oiBia 


BPCT-861216IT.... 
BPCT-870317KH. 
BPCT-B70317KI.... 


4- 


87-353 


UM  I 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  s<^t  forth  bfiow.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
hfadintjs  at  51  FR  iq34~.  May  29,  1986. 
The  '(  ".T  shown  i)efi)re  each  applicant's 
n.irtu'.  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
!h.it  particular  applicant. 


Issue  hea<tin9 


AppHcaiits 


Mhi'iple  Ownership. 

Ajr  Hazard 

Comparative 

Ultimate __ 


C 
B.C 

A.  B.  C 
A.B.  C 


Soe  Appendix 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
iif  the  issue  and  the  app!icant(s)  to 
^vhii  h  it  applies  are  set  forth  in  an 
.Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
diiiino  norma!  business  hours  in  the  FCC 
l)i)c.i^Pts  Branch  (Room  230),  1919  M 
Street,  \\V.,  Washington,  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Service,  Inc.,  2100  M  Street.  N'VV., 
Washington,  DC  20037  (Telephone  No. 
i  202)  857-3800). 
Roy  ).  Stewart, 

Chief.  Video  Services  Division.  Mass  Media 

Hureau. 

|FR  Doc.  87-21416  Filed  9-16-87;  8:45  am) 

BILLING  CODE  6712-C1-M 


Applications  for  Consolidated  Hearing; 
Seaboard  Broadcasting  Co.  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applicant,  ctty  and  Slate 


A  Seaboard  Broadcastipg 
Company.  Richmond. 
VA 

B.  Eur>ice  Wilder  and 
Shendan  Broadcasting 
Corp.  d/b/a  WejftHjrn 
Broadcasting  L#iited 
Partnersriip.  RicnrtorKl. 
VA, 

C  HV  Partners.  Rich- 
mond. VA. 

D  WKIE-FM.  Inc.  B<n- 
mond.  VA. 

E.  Richmorxl  FM  Qroup 
Ltnoited  Parlnafship. 

Richmond,  VA. 

F  Richmond  Radio  t'mit- 
ed  Partnership.  Rich- 
mond. VA. 

G,  Sally  P.  Eldred.  Rich- 
mond. VA. 

H.  RichrDond  fladio 
Group.  Ltd.  Richmond, 
VA. 

I  Thomas  Chnsicphef 
Guiiett  tr/as  Radio 
Richmond.  Richijiond, 
VA. 

J.  Kasbah  Cornmemca- 
tioiis  Corporation.  Rich- 
mond. VA. 

K  Greater  Richrnond 
Radio,  Ltd..  Richnrond. 
VA. 

L.  FM  Richmond  L^ited 
Partnership.  Richiond. 
VA. 

Richmond  Educilior^l 
Fourxlation,  inc .  fliciv 
mond.  VA. 

N  Guernica  Radio,  'nc., 
Richmond,  VA 

O  Bertram  Broadcasting 
Group.  Richmond.  VA. 

P  Barbara  B  Benns, 
Richmond.  VA. 

O.  James  River  Coramuni- 
cations         Corp<sation, 
Richmond,  VA.      | 
R    Nicholas  Broadcisting. 

Richmond,  VA       I 
S     Innovaiive    B'oailcast. 
tng,  Inc  .  Richmond.  VA 
T  Robert  Fish.  RicHnond. 
VA 


File  No. 


BPH-851115NG 


BPH-851213MN 


BPH-851213MO 
BPH-8512160A 
BPH-8512160B 

BPH-e512160C 

BPH-8512160D 
BPH-8512160E 

BPH-e512160P 

BPH-851216CG 

BPH-8512160H 

BPH-8512160I 

BPH-8512160K 

BPH-e512160L 
BPH-8bl2160M 
BPH-8512180N 
BPH-3512160O 

BPH-8512160P 

:  BPH-8512ieOQ 
!  BPH-e512160H 


MM 

Docket 
No 


87.352. 


Applicant,  city  and  State 


File  No 


U.  Commonwealth  Conv 
munications,  A  Limited 
Partnership,  Richmond. 
VA 

V.  Minority  Broadcasting 
Corporation.  Richmond, 
VA. 

W  Eighty-Ninety  Broad- 
cast, Inc  Richmond, 
VA. 

X  Future  Broadcast  Limit- 
ed Partnership.  Flich- 
mond,  VA. 

V  Honeycomb  Broadcast- 
ing, Inc.,  Richmond.  VA. 

Z.  W't|0  Broadcasting. 
Inc  .  Richmond.  VA. 

AA.  Richmond  Hispanic 
Radio,  Inc.  Pichm.ond. 
VA. 

BB,  Richmond  Christian 
Radio,  Inc.,  Richmond, 
VA. 

CC  One  Hundred  One 
Broadcasting,  Inc .  Rich- 
mond, VA. 

DD  Penny  Drucker,  Rich- 
mond. VA. 

EE.  Richmond  Broadcast- 
ir>g  Associates,  Ricrv 
mond.  VA 

FF  Capitol  Cities  Broad- 
casting Company.  Rich- 
mond. VA 

GG.  Virginia  Communica- 
tions Limited  Partner- 
ship. Richmond.  VA. 

HH.  Helen  S.  and  Eugene 
D.  Pearson  d/b'a  Mt 
Zion  Broadcaslng. 

Richmond.  VA. 

II.  Recardo  A.  Foy.  Rich- 
mond. VA. 


MM 

Docket 

No 


BPH-8512160S 

BPH-e512t60T 
BPH-8512160U 

BPH-85'2t60V 

8PH-85'.2160W 
B''H-8512160X 
BPH-e5l2160Y 

BPI-i-8512160Z 

BPH-851216QA 

BPH-8512160B 
BPH-8512160C 

BPH-8512160D 

3PH-851216QE 

BPM-851216QF 


BPK-860210ML  Dismesed 


2.  Pursuant  to  47  U.S.C.  309(e),  the 
above  applications  have  been 
designated  for  hearing  in  a  consolidated 
proceeding  upon  the  issues  whose 
heading  are  set  forth  below.  The  text  of 
each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirely  under  the  corresponding 
heading  at  51  FR  19347  (May  29, 1986). 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 
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Issue  Heading  and  Applicants 

1.  (See  Appendix).  U 

2.  Main  Studio  C.H.O.EE 

3.  Environmentdl. 
B,C.H.I.K..\.0,Q.T.A.\.BB,CC.GG.HH 

4.  Air  Hazard.  B.l  K.M,Q.T.Y.AA,CC.GG,HH 
S.Comparativf.  A- — HH 

6.  Ultimate.  A— Mil 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  UDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  bu,siness  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NVV.,  Washington  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor,  Intt^rnational  Transporation 
Transcription  Services,  Inc.  2100  M 
Street  NVV.,  Washington.  DC  20037. 
(Telephone  (202  857-3800). 
\V.  Jan  Gay. 

Afsaistant  Chi(  f.  A  udio  Services  Division. 
Mass  Media  Bureau. 

Appendix 

1  (a).  To  determine,  in  light  of  the 
facts  and  circumstances  surrounding  the 
issue  designated  in  the  Morehead,  North 
Carolina,  proceeding,  (MM  Docket  8&- 
300),  whether  Webber  sought  to  engage 
in  the  "trafficking"  of  the  constructon 
permit  for  Station  WHMU-TV,  Belmont, 
North  Carolina. 

1  (b).  To  detprniine.  in  light  of  the 
facts  adduced  pursuant  to  issue  (a), 
above,  whether  Webber  and  hence 
U(Conimonwealth)  possess  the  basic 
qualifications  to  be  a  licensee  of  the 
facilities  sought  here. 

(FR  Doc.  87-21417  Filed  9-16-87:  8:45  am| 

BILLING  CODE  E712-01-M 


Applications  for  Consolidated  Hearing; 
Harold  S.  Schwartz  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 
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Appiicani,  cny  Slate 


File  No 


I        MM 
Docket 
No 


A     haroid    S     Scf-^a'tz.     BPH-a50712ZM 

Bngiam  &iy   UT 
B         Susan        Lunaoc.-g.  '  BPH-85071220 

Brignam  C:ty   U'  ! 

C    Goiden  Bear  Commurv-      BPH-65071222 

cations.     Bngha.'^    C.ty,  '<      (DISMISSED) 

UT 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 


whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  applicants 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicants 

1.  Comparative,  A,  B 

2.  Ultimate.  A,  B 

3.  A  copy  of  the  complete  HDO  in  this 
proceeding  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Dockets  Branch  (Room 
230).  1919  M  Street  NW..  Washington 
DC.  The  complete  text  may  also  be 
purchased  froir.  the  Commission's 
duplicating  contractor.  International 
Transcription  Services,  Inc.,  2100  M 
Street  NW.,  Washington,  DC  20037. 
(Telephone  (202)  857-3800) 
VV.  |an  Gay. 

Assistant  Chief.  Audio  Sfirices  Division, 
Mass  Media  Bureau. 

(FR  Doc  87-:i418  Filed  9-16-87;  8:45  am) 
BILUNG  CODE  6712-01-M 


AppJicatiDDs  for  Consolidated  Hearing; 
Western  Telecasting  Co. 

1. 1  he  Comnussirin  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  TV  station: 


Applica.ll,  city/Sate 

File  No. 

MM 

Docket 
No. 

A  Western  Telecasliog 
Company.  Jac«son.  WY. 

B  waiiam  L  Cook.  II. 
Jackson.  WY. 

C  Bear  Broadcasting. 
Lid .  Jackson,  Vti 



BPCT-860926KN 
BPCT-8611I7KR 
BPCT-861117KW 

87-57 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
am.ended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29. 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicant(sJ 

,Air  Hazard.  A 
Comparative.  A.  B.  C 
Ultimate,  A,  B,  C 

3.  If  there  is  any  non-standardized 

issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  m  an 


Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW..  Washington.  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services.  Inc.,  2100  M  Street  NW., 
Washington,  DC  20037  (Telephone  No. 
(202)  857-3800). 
Roy },  Stewart. 

Chief.  Video  Sen-ices  Division.  Mass  Media 
Bureau. 

[FR  Doc.  87-21419  Filed  9-16-87;  8  45  am) 

BILLING  CODE  6712-01-M 


FEDERAL  MEDIATION  AND 
CONCILIATION  SERVICE 

President  s  Advisory  Committee  on 
Mediation  a;io  Conciliation;  Meeting 

Pursuant  to  section  10  of  the  Federal 
Advisory  Committee  Act  (Pub.  L  92-463. 
as  amended)  notice  is  hereby  given  that 
a  meeting  of  the  President's  Advisory 
Ccm.mittee  on  Mediation  and 
Conciliation  will  be  held  on  Monday. 
October  5, 1987  from  9:00  a.m.  to  5:00 
p.m.,  Tuesday.  October  6, 1987  from  9:00 
a.m.  to  5:00  p.m.,  and  Wednesday, 
October  7, 1987  from  9:00  on  to  5:00  p.m., 
in  the  second  floor  Davidson  Room  of 
the  Hyatt  Regency  Hotel,  7th  and  Union 
Streets,  Nashville.  Tennessee  37219.  The 
purpose  of  the  meeting  is  to  obtain  the 
\iews  of  representatives  of  labor  and 
management,  and  ether  qualified 
individuals,  with  regard  to  labor- 
management  goals  and  objectives 
expected  to  be  achieved  within  a  period 
of  five  years.  A  hearing  procedure  will 
be  followed  in  which  the  views  of 
witnesses  will  be  transcribed  for  the 
record. 

The  meeting  will  be  open  to  the 
public.  Interested  persons  may  file 
written  statements  with  the  Committee, 
and  subject  to  reasonable  Committee 
procedures  may  also  make  oral 
statements  on  matters  germane  to 
subjects  under  consideration  at  the 
meeting. 

Further  information  regarding  this 
meeting  may  be  obtained  from  Mr. 
Dennis  R.  Mmshall,  Executive  Director, 
President's  Advisory  Committee  on 
Mediation  and  Conciliation,  Federal 
Mediation  and  Conciliation  Service, 
2100  K  Street  NW.,  Washington,  DC 
20427,  or  call  (202)  653-5290. 
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U.itiHi  Si-plfmhcr  11.  1987. 
Kay  McMurray, 

Dinclor.  Foiiera!  Mediation  and  Conciliatinn 
Service. 
|FR  Dor  H--:;!4,s-  Kiled  9-16-«7;  8;45| 

BILLING  CODE  637}-01-«ll 


FEDERAL  RESERVE  SYSTEM 

Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies; 
Dublin  Bancshares,  Inc.,  et  al. 

The  compdnies  listt'd  in  this  notice 
h.ive  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and' 
§  225.14  of  the  Board's  Regulation  Y  (12 
CKR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
rS.C.  1842(c)). 

E.K.h  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors,  interested  persons  may 
express  their  views  in  v/riting  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  indentifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  othersise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  October 
6.  1987. 

.•\  Federal  Reserve  Bank  of  Dallas 

(VV.  Arthur  Tribhie.  "V'lce  President)  400 
South  Arkard  Street,  Dallas,  Texas 

'"5222' 

1.  Dublin  Bancshares.  Inc..  Dublin. 
Texas;  to  become  a  bank  holding 
company  by  acquiring  80  percent  of  the 
voting  shares  of  First  National  Bank  of 
HuHin.  Dublin.  Texas. 

2.  First  Canyon  Bancorporation,  Inc., 
Canyon,  Texas:  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  v  oting  shares  of  First 
Canyon  Bancshares,  Inc.,  Canyon, 
Texas,  and  thereby  indirectly  acquire 
The  First  National  Bank  in  Canyon, 
Canv  on.  Texas. 


Board  of  Goverfiors  of  the  Federal  Reserve 

System.  Seplembtr  11. 1987. 
James  McAfee, 

Association  Secretary  of  the  Board. 

|FR  Doc  87-21401  Filed  9-16-87:  8:4.5  am] 

BILLING  CODE  6210-01-M 


Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies; 
Marion  Bancshares  Inc.,  et  al, 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Rescrver  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing.  Unless 
otherwise  noted,  comments  regarding 
each  of  these  applications  must  be 
received  not  later  than  October  6. 1987. 

A.  Federal  Reserve  Bank  of  .Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  NW.,  Atlanta.  Georgia 
30303: 

1 .  Marion  Batichares  Incorporatpd 
Marion,  Alabaaia;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Marion 
Bank  and  Trust  Company,  Marion, 
Alabama. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Assistant  Vice 
President)  320  South  LaSalle  Street, 
Chicago,  Illinois  60690: 

1.  Oxford  Financial  Corporation, 
Elmhurst,  Illinois;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Addison 
State  Bank,  Addison.  Illinois,  Comments 
on  this  application  must  be  received  by 
September  30, 1987. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198; 


UM  I 


1.  Elkcorp,  Inc..  Clyde.  Kansas:  to 
become  a  bank  holding  company  by 
acquiring  80  percent  of  the  voting  shares 
of  The  Elk  State  Bank.  Clyde,  Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  11, 1967. 
lames  McAfee,  I 

Associate  Secretary  of  the  Board. 
|FR  Doc.  87-21402  Filed  9-16-87:  8:45] 

BILLING  CODE  621(MI1-M 


Acquisition  of  Company  Engaged  in 
Permissible  Nonbanking  Activities; 
Nationwide  Bankshares,  inc. 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23{a)(2]  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(cj(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  al  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  6, 
1987. 

\.  Federal  Reserve  Bank  of  Kansas 
City  (Ihomas  M.  Hoenig.  Vice  President) 
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925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1,  Nationwide  BankShares.  Inc..  West 
Point,  Nebraska;  to  acquire  Charter 
West  Agency,  Inc.,  West  Point, 
Nebraska,  and  thereby  engage  in 
general  insurance  agency  activities  in  a 
town  with  a  population  of  less  than 
5,000  pursuant  to  §  225.25(b)(8)(iii)(A)  of 
the  Board's  Regulation  Y.  This  activity 
will  be  conducted  in  the  town  of  West 
Point,  Nebraska,  and  the  immediate 
vicinity. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  11, 1987. 

James  McAfee. 

Associate  Secretory  of  the  Board. 

|FR  Doc.  87-21403  Filed  9-16-87;  8:45  am) 

BILUNG  CODE  6210-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
IDocKet  No.  87F-0269) 

Filing  of  Food  Additive  Petition:  Ciba- 
Geigy  Corp. 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Ciba-Geigy  Corp.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  5-[(2,3-dihydro-6-methyl- 
2-oxo-l//-benzimidazol-5-yl)azo]- 
2,4,6(1/7,  3//.  5//)-pyrimidinetrione  as  a 
colorant  in  all  polymers. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mar>'  W.  Lipien,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-3351.  Food" 
and  Drug  Administration,  200  C  St.  SW., 
Washington.  DC  20204,  202^72-5690. 

SUPPLEMENTARY  INFORMATION:  Under 

the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(bl(5),  72  Stat.  1786  (21 
U.S.C.  348(b)(5))),  notice  is  given  that  a 
petition  (FAP  7B4016)  has  been  filed  by 
Ciba-Geigy  Corp.,  Three  Skylme  Dr., 
Hawthorne,  NY  10532.  proposing  that 
§  178.3297  Colorants  fur  polymers  (21 
CFR  178.3297)  be  amended  to  provide 
for  the  safe  use  of  5-{(2.3-dihydro-6- 
methyl-2-oxo-l//-benzimidazol-5- 
yl)azo]-2,4,6(l/7.  3//,  5//)- 
pyrimidinetrione  as  a  colorant  in  all 
polymers. 

The  potential  environmental  impact  of 
this  action  is  being  re\  iewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 


evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  m  accordance  with  21 
CFR  25.40(c). 

Dated;  September  3. 1987. 
Richard  |.  Ronk. 

Acting  D.rector.  Center  for  Food  Safety  and 

.■\pp'ued  Nutrition. 

|FR  Doc.  87-21426  Filed  9-16-87;  8:45  am] 
BILLING  COOE  4160-01-M 


(Docket  No.  86P-0369] 

Canned  Pacific  Salmon  Deviating  From 
Identity  Standard;  Amendment  of 
Temporary  Marketing  Permit 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FD.A)  is  announcing 
that  a  temporary  permit,  issued  to 
Bumble  Bee  Seafoods,  Inc.,  to  market 
test  canned  skinless  and  boneless  chunk 
salmon  is  being  amended  to  add  another 
test  product  manufacturer. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karen  L.  Carson,  Center  for  Food  Safety 
and  Applied  Nutr:iion  (HFF-414),  Food" 
and  Drug  Administration,  200  C  St.  SW, 
Washington,  DC  20204.  202-485-0110 
SUPPLEMENTARY  INFORMATION:  A 
temporary  permit  was  issued  under  the 
provisions  of  21  CFR  130.17  to  Bumble 
Bee  Seafoods,  Inc..  San  Diego,  CA  92123, 
to  market  test  canned  skinless  and 
boneless  chunk  sal.mon  to  test  consumer 
acceptance  of  the  new  style  pack.  The 
permiit  was  issued  in  order  to  facilitate 
market  testing  of  foods  that  deviate  from 
the  requirements  of  the  standard  of 
identity  for  canned  Pacific  salmon  (21 
CFR  161.170).  which  was  promulgated 
under  section  401  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  ?.41 1 
Notice  of  issuance  of  the  temporary 
permit  to  Bumble  Bee  Seafoods,  Inc., 
was  published  in  the  Federal  Register  of 
September  16.  1986  [51  FR  32844),  and 
amended  m  the  Federal  Register  of  May 
29,  1987  (52  FR  2014-).  The  expiration 
date  of  the  permit  is  December  29,  1987. 

In  accordance  with  §  130.17(f]  Bumble 
Bee  Seafoods,  Inc.,  has  requested  that 
British  Columbia  Packers,  Ltd.,  4300 
Moncton  St..  Richmond,  British 
Columbia.  Canada  be  added  to  the 
permit  as  a  test  product  m.anufacturer. 
Accordingly,  FDA  is  amending  the 
temporary'  permit  to  reflect  this  change. 

Therefore.  FDA  is  am.ending  the 
permit  to  add  British  Columbia  Packers. 
Ltd.,  Richmond.  British  Columbia, 
Canada  as  a  test  product  manufacturer. 
All  other  conditions  and  terms  of  this 
permit  remain  the  same. 


Dated:  September  8,  19Br. 
Richard  J.  Ronk, 

Acting  Director,  Center  for  Food  Safety  and 

Applied  Nutrition. 

(FR  Doc.  87-21422  Filed  9-16-87;  8:45  am) 

BILLING  CODE  416O-01-M 


[Docket  No.  87I>-02791 

Revised  Forms  for  Investigational  New 
Drug  Applications;  Availability 

agency:  Food  and  Drug  Administration. 
action:  .Notice 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  revised  forms  for 
investigational  new  drug  applications. 
Two  new  forms  are  being  made 
available:  (1)  A  revised  investigational 
new  drug  application  (I.ND)  (Form  FD.-\- 
1571);  and  (2j  a  revised  statement  of 
investigator  (Form  FDA-1572).  The 
revised  statement  of  investigator  form 
replaces  previously  used  forms  FDA- 
1572  and  FD.:\-157"3,  The  forms  have 
been  prepared  by  FT)  .As  Center  for 
Drugs  and  Biologies. 

ADDRESS:  Requests  for  forms  may  be 
made  in  vkritmg  to  the  Forms  and 
P'ubhcations  Distribution  Center  (HFA- 
268),  12100  Parklawn  Dr..  Rockville,  MD 
20852.  Requests  for  forms  should  include 
the  FDA  form  number,  the  form  title,  the 
quantity  required,  the  name  of  the  firm, 
and  the  address  to  which  the  shipment 
is  to  be  sent 

FOR  FURTHER  INFORMATION  CONTACT: 

Darlene  Burgess,  Center  for  Drugs  and 
Biologies  (HFN-46).  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD  2085:".  301^M3-4320, 

SUPPLEMENTARY  INFORMATION:  The  two 

revised  forms  are  designed  to  be  used 
with  the  newly  revised  investigational 
new  drug  regulations  (the  "I.ND 
Rewrite")  published  in  the  Federal 
Register  of  March  19.  1987  (52  FR  8798). 
These  forms  have  been  approved  by  the 
Office  of  Manage.ment  and  Budget 
(0MB)  under  The  Paperwork  Reduction 
Act  of  1980  and  assigned  OMB  control 
number  0910-0014.  Because  a  limited 
number  of  the  forms  are  available, 
sponsors  are  requested  to  limit  their 
requests  to  200  copies  of  each  form. 

Dated:  September  10. 1987, 
John  M.  Taylor, 

Associate  Commissioner  for  Regulatory 
Affairs. 
[FR  Doc  87-21423  Filed  9-16-87:  8:45  am] 

BILLING  COOE  4160-01-M 


35144 


Federal  Register   /  Vol.  32.  \'o.  180  /  Thursday.  September  17    1987  /  Notices 


iDocket  No.  87M-0271i 

Premarket  Approval  of  Aerosol 
Services,  Inc.,  Sterile  Unpreserved 
Aerosol  Pressurized  Spray 

agency:  Vood  and  Drug  .■Xdnunistration. 
action:  .\otice. 


summary:  The  F(3od  and  Drug 
Admiiiistrdtiijn  (FD.-\)  is  announcing  its 
approval  of  the  appHcation  by  Aersosol 
Services.  Inc.,  City  of  Industry,  CA,  for 
premarket  approval,  under  the  Medical 
Device  Amendments  of  1976,  of 
AEROSOL  SFRVICES.  INC..  STERILE 
UNPRKSERVED  AEROSOL 
PRESSURIZED  SPRAY.  After  reviewing 
the  recomniendaton  of  the  Ophthalmic 
Devices  Panel.  FDA's  Center  for  Devices 
and  Radiological  Health  (CDRH) 
notified  the  applicant  on  July  31. 1987. 
by  letter  of  the  approval  of  the 
jpplication. 

DATE:  Petitions  for  administrative 

•  ■'.V  bv  October  19, 1987. 
AOOHESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administi-ative 
review  to  the  Dockets  Management 
Branch  (KFA-305).  Food  and  Drug 
.Administration,  Rm.  4-62.  5fX)0  Fishers 
I..ine.  Rockville,  MD  208.57. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  M.  Whipple.  LVnter  for  Devices 
and  Radiological  Health  [HFZ-450], 
Food  and  Dru^  Administration,  8757 
Georgia  Ave..  Silver  Spring,  MD  20910. 
301-427-7940. 

SUPPLEMENTAP  .'  INFORMATION:  On  July 
t.   \~iH-  Ait'jsd;  services.  Inc.  (Aerosol), 
I  .:;>  .><■  lnJMStr>    CA  91746.  submitted  to 
CDRH  an  applicatiDP.  for  premarket 
approval  of  AEROSOL  SERVICES,  INC., 
STERILE  I 'NPRESERVED  AEROSOL 
PRESSLKiZED  SPRAY.  The  device  is 
indicated  for  use  in  the  rinsing,  heat 
disinfection  and  storage  of  soft 
(hydrophilic)  contact  lenses.  The 
application  includes  authorization  from 
Steridyne  Laboratories.  Inc.  (Steridyne), 
Hollywood.  CA,  to  incorporate  the 
information  contained  in  its  approved 
premarket  approval  aoplicaton  for  the 
STERIDYNE  DYNASPRAY  STERILE 
SALINE  SOLUTION  (Docket  No.  87M- 
0159).  a  product  that  is  identical  to  the 
Aerosol  device. 

On  February  27, 1987.  the  Ophthalmic 
Devices  Panel,  an  FD.X  advisory 
committee,  reviewed  and  recommended 
approval  of  the  Stendvne  application. 
On  July  31, 1987  CDRH  approved 
.Aerosol's  application  by  a  letter  to  the 
ripplirant  from  the  Director  of  the  Office 
ef  Device  Evaluation.  CDRH. 

A  summary  of  the  safety  and 
c!.''cct:\eness  data  on  which  CDRH 


based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH— contact  David  M.  Whipple 
(HFZ-460),  address  above. 

The  labeling  of  AEROSOL  SERVICES, 
INC.,  STERILE  UNPRESERVED 
AEROSOL  PRESSURIZED  SPRAY 
states  that  the  solution  is  indicated  for 
use  in  the  rinsing,  heat  disinfection  and 
storage  of  soft  (Hydrophilic)  contact 
lenses.  Manufacturers  of  soft 
(hydrophilic)  contact  lenses  that  have 
been  approved  for  marketing  are 
advised  that  whenever  CDRH  publishes 
a  notice  in  the  Federal  Register  of  the 
approval  of  a  new  solution  for  use  with 
an  approved  soft  contact  lens,  the 
manufacturer  of  each  lens  shall  correct 
its  labeling  to  refer  to  the  new  solution 
at  the  next  printing  or  at  such  other  time 
as  CFRH  prescribes  by  letter  to  the 
applicant. 

Opportunity  for  .^dministative  Review 

Section  515(d)(3)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e(d)(3))  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C. 
360e(g)),  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  Part  12  (21  CFR 
Part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  §  10.33(b)  (21  CFR 
10.33(b)).  A  petitioner  shall  identify  the 
form  of  review  requested  (heating  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  person  who  may  particiapte  in 
the  review,  the  time  and  place  where  the 
review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  October  19, 1987,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 


supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (.sees. 
515(d),  520(h).  90  Stat.  554-555,  571  (21 
U.S.C.  360e(d),  3Bn)(h))l  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.101  and 
redelegated  to  the  Director,  Center  for 
Devices  and  Radiological  Health  f21 
CFR  5.53). 

Dated:  September  3, 1987. 
John  C.  Villforth, 

Director,  Center  for  Devices  and  Radiological 

Health. 

[FR  Doc.  87-21421  Filed  9-16-^7;  8:45  am) 
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Advisory  Committees;  Meetings 
AGENCY:  Food  and  Drag  Administration. 


action:  Notice. 


SUMMARY:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FD.As 
advisory  committees. 

Meetings:  The  following  advisory 
committee  meetings  are  announced: 

Cardiovascular  and  Renal  Dnjgs 
.Advisory  Committee 

Date,  time,  and  place.  October  13. 
1987,  8:30  a.m..  Auditorium,  Lister  Hill 
Center,  Bldg.  38A,  National  Library  of 
Medicine.  8600  Rockville  Pike.  Bethesda, 
MD, 

Type  of  meeting  and  contract  person. 
Open  public  hearing.  8:30  a.m.  to  9:30 
a.m,  unless  public  participation  does  not 
last  that  long;  open  committee 
discussion.  930  a.m.  to  5:30  p.m.;  Joan  C. 
Standaert,  Center  for  Drugs  and 
Biologies  (HP'N-llOl  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-443-4730  or 
419-259-6211. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  marketed  and 
investigational  prescription  drugs  for 
use  in  the  treatment  of  cardiovascular 
disorders  and  diseases. 

Agenda — Open  public  hearing. 
Interested  persons  requesting  to  present 
data,  information,  or  views,  orally  or  in 
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writing,  on  issues  pending  before  the 
committee  should  communicate  with  the 
committee  contract  person. 

Open  committee  discussion.  The 
committee  wiU  discuss  (NDA  18-998) 
Merck  and  Co.,  Vasotech  (enalapnl)  for 
treatment  of  congestive  heart  failure; 
(NDA  19-558)  Merck  and  Co.,  Prinivil 
(lisinopril)  for  treatment  of  congestive 
heart  failure;  and  (NDA  18-343)  Squibb 
and  Co.,  Capoten  (captopril)  for 
congestive  heart  failure. 

Pulmonary-Allergy  Drugs  Advisory 
Committee 

Date.  time,  and  place.  October  22.  and 
23. 1987,  8:30  a.m..  Conference  Rms.  G 
and  H,  Parklawn  Bidg.,  5600  Fishers 
Lane.  Rockville.  Md. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  October  22.  8:30 
a.m.  to  9:30  a.m.  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion.  9:30  a.m.  to 
5:00  p.m.;  open  committee  discussion, 
October  23.  8:30  a.m.  to  2:30  p.m.;  Isaac 
F.  Roubein,  Center  for  Drugs  and 
Biologies  (HFN-32),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-4695 

General  function  of  the  committee 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  marketed  and 
investigational  prescription  drugs  for 
use  in  the  treatment  of  pulmonary 
disease  and  diseases  with  allergenic 
and/or  immunologic  mechanisms. 

Agenda — Open  public  hearing. 
Interested  persons  requesting  to  present 
data,  information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee  should  communicate  with  the 
committee  contract  person. 

Open  committee  discussion.  On 
October  22,  the  committee  will  discuss 
the  following:  (1)  Surfactant  replacement 
therapy,  (2)  effect  of  theophyllme  on 
school  performance.  (3)  rationality  of 
antitussive-expectorant  combinations, 
and  (4)  adverse  rections  of  beta- 
agonists.  On  October  23.  the  committee 
will  discuss  NDA  19-658  (loratidine. 
Schering-Plough  Corp.). 

Anti-Infective  Drugs  Advisory 
Committee 

Date.  time,  and  place.  October  26  and 
27, 1987,  8;30  a.m..  Conference  Rms.  D 
and  E,  Parklawn  Bldg.,  5600  Fishers 
Lane.  Rockville.  MD. 

Type  of  meeting  and  contract  person. 
Open  public  hearing,  October  26.  8:30 
a.m.  to  9:30  a.m.  unless  public 
participation  does  not  last  that  long: 
open  committee  discussion.  9:30  a.m.  to 
4:30  p.m.;  October  27,  8:30  a.m.  to  12:30 
p.m.;  Thomas  E.  Nightingale,  Center  for 
Drugs  and  Biologies  (HFN-32J,  Food  and 
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Drug  Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-143-4695. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  marketed  and 
investigational  prescription  drugs  for 
use  in  infectious  disease. 

.Agenda — Open  public  hearing. 
Interested  persons  requesting  to  present 
data,  information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee  should  communicate  with  the 
committee  contact  person. 

Open  committee  discussion.  The 
committee  will  discuss  the  safety  and 
efficacy  of  ganciclovir,  also  as  DHPG. 
and  the  drug  ramantadine. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing.  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory'  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meeting  announced  in  this  notice. 
The  dates  and  times  reserved  for  the 
open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  heanng  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does  not 
last  that  long.  It  is  emphasized,  however, 
that  the  1  hour  time  limit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  time  for  public 
participation,  and  an  open  public 
hearing  may  last  for  whatever  longer 
penod  the  committee  chairperson 
determines  will  facilitate  the 
committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (Subpart  C  of  21  CFR  Part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  Part 
14.  Under  21  CFR  10.205.  representatives 
of  the  electronic  media  may  be 
permitted,  subject  to  certain  limitations. 
to  videotape,  film,  or  otherwise  record 
FDA's  public  administrative 
proceedings,  including  presentations  by 
participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 


presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
orally  or  in  writing,  pnor  to  the  meeting 
Any  person  attending  the  heanng  who 
does  not  in  advance  of  the  meeting 
request  an  opportunity  to  speak  will  be 
allowed  to  make  an  oral  presentation  at 
the  hearing's  conclusion,  if  time  permits, 
at  the  chairperson's  discretion. 

Persons  interested  in  specific  agenda 
items  to  be  discussed  in  open  session 
may  ascertain  from  the  contact  person 
the  approximate  time  of  discussion. 

Details  on  the  agenda,  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  are 
available  from  the  contact  person  before 
and  after  the  meeting  Transcnps  of  the 
open  portion  of  the  meeting  will  be 
available  from  the  Freedom  of 
Information  Office  (HFl-35).  Food  and 
Drug  Administration.  Rm.  12A-16,  5600 
Fishers  Lane,  Rockville.  MD  20857. 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  [HFA- 
3051.  Food  and  Drug  Administration.  Rm, 
4-62,  5800  Fishers  Lane,  Rockville.  MD 
20857.  approximately  15  working  days 
after  the  meeting,  between  the  hours  of  9 
a.m.  and  4  p.m..  Monday  through  Friday. 
Summary  minutes  of  the  open  portion  of 
the  meeting  will  be  available  from  the 
Freedom  of  Information  Office  (address 
above]  beguuiing  approximately  90  days 
after  the  meeting. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463,  86  Stat. 
770-776  (5  U.S.C.  App.  1)),  and  FDA's 
regulations  (21  CFR  Part  14)  on  advisory 
commiitees. 

Dated:  September  9. 1967. 
lohn  M.  Taylor. 

Associate  Commissioner  for  Regulatory 

Affairs. 

|FR  Doc.  87-21425  Filed  9-l&-e7;  8:45  ami 
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Health  Care  Financing  Administration 

IBERC-406-CN1 

Medicare  Program;  Payments  Under 
Medicare  and  Awards  Under  ttie 
Federal  Tort  Claims  Act;  Correction 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

action:  Notice  of  HCFAR  Ruling; 
Correction. 

summary:  In  the  July  10. 1987  issue  of 
the  Federal  Register'(FF  Doc  87-15581), 
beginning  on  page  26088,  we  set  forth  a 


new  HCFA  Ruling  concerning  payment 
under  Medicare  when  there  is  an  award 
under  the  Federal  Tort  Claims  Act,  This 
notice  corrects  the  Ruling  number  and 
several  typographical  errors,  including  a 
phrase  omitted  from  the  holding  under 
the  Ruling. 

FOR  FURTHER  INFORMATION  CONTACT: 

lulie  Brown.  (301)  594-9638. 

suPPt^MENTARY  INFORMATION:  We  are 

making  the  following  corrections  to  the 
luly  10. 1987  document: 

On  page  26088.  column  3.  paragraph  1, 
line  14.  and  on  page  26090,  column  1, 
title  to  the  Appendix.  -'HCFAR  87-5" 
should  he  "HCFAR  87-4'. 

On  page  26089,  column  1.  paragraph  3. 
line  1;  '■HCFAR's"  should  be  "HCF-A's." 

On  page  26089.  column  2.  paragraph  1, 
line  12  of  the  quote  "or"  should  be  "on"; 
m  lines  29  and  30  of  the  same  quote,  "to 
.iny  right  of  an  individual  or  any  other 
entity  to  payment  *   *   '"  should  be 
deleted,  as  it  repeats  what  comes  just 
before  it. 

On  page  26089.  column  3,  incomplete 
paragraph  at  top,  line  5;  the  word  "the" 
should  be  "that." 

On  page  26089.  column  3.  paragraph  1: 
the  word  "situation  '  in  line  9  should  be 
"situations '.  and  the  word  "as"  in  line 
17  should  be  "a." 

On  page  26089,  column  3,  last 
paragraph,  the  sentence  beginning  on 
line  14  should  read  as  follows:  "It  is 
further  held  that  if  Medicare  has  already 
made  a  payment  for  services  for  which 
liability  exists  under  the  FTCA. 
\iedicare  may  recover  its  payments 
directly  from  the  Federal  entity 
responsible  for  such  payments  or  from 
anyone  who  has  been  paid  by  the 
responsible  entity  with  respect  to  such 
services." 

On  page  26090.  column  2.  paragraph  2, 
line  2:  the  word  "third-part"  should  be 
"third-party." 

On  page  26090  column  2,  line  3  of  the 
quote:  the  word  "paytment"  should  be 
■payment." 

(Sections  1862|a)(3)  and  18b2(b){l)  of  the 
Social  Security  Act  (42  U.S.C.  1395y(a)(3)  and 
1395y(b)(l)):  42  CFR  Parts  401  and  405) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13773.  Medicare — Hospital 
Insurance  Program) 

Dated:  September  11. 1987. 
lames  F.  Trickett, 
'J^'puty  Assistant  Secretary  for 
-1  J.-Tunistrative  and  Management  Services. 
,  FR  Doc.  87-21458  Filed  9-16-87;  8:45  am] 
BILUMG  CODE  4120-03-M 


National  Institutes  of  Health 

National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases; 
National  Arthritis  Advisory  Board; 
Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Arthritis  Advisory  Board  on 
October  19, 1987.  The  Board  will  meet 
from  8:30  a.m.  to  approximately  3:00  p.m. 
at  the  Crystal  City  Marriott,  1999 
Jefferson  Davis  Highway.  Arlington, 
Virginia  22032.  The  meeting,  which  will 
be  open  to  the  public,  is  being  held  to 
discuss  the  Board's  activities  and  to 
continue  evaluation  of  the 
implementation  of  the  long-range  plan  to 
combat  arthritis.  Attendance  by  the 
public  will  be  limited  to  space  available. 
Notice  of  the  meeting  room  will  be 
posted  in  the  hotel  lobby. 

Mr.  John  R.  Abbott,  Executive 
Secretary,  National  Arthritis  Advisory 
Board.  1801  Rockville  Pike,  Suite  500, 
Rockville,  Maryland  20852.  (301)  496- 
8274,  will  provide  on  request  an  agenda 
and  roster  of  the  members.  Summaries 
of  the  meeting  may  also  be  obtained  by 
contacting  his  office. 

Dated:  September  11. 1987. 
Betty  |.  Beveridge, 

NIH  Committee  Management  Officer. 
[FR  Doc.  87-21405  Filed  9-16-87;  8;45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 

IDocketNo.  N-87-17341 

Submission  of  Proposed  Information 
Collections  to  the  Office  of 
Management  and  Budget 

AGENCY:  Office  of  Administration,  HUD. 
ACTION:  notice. 

SUMMARY:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act,  The  Department  is 
soliciting  public  comments  on  the 
subject  proposals. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  these 
proposals.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to; 
John  Allison,  OMB  Desk  Officer,  Office 
of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 


UM  I 


FOR  FURTHER  INFORMATION  CONTACT: 

David  S.  Cristy,  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development.  451  7th  Street  SW.. 
Washington,  DC  20410,  telephone  (202) 
755-6050.  This  is  not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  subm.itted  the  proposals 
described  below  for  the  collection  of 
information  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information;  (1)  The  title  of  the 
information  collection  proposal:  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use:  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission;  (8)  whether  the  proposal  is 
new,  an  extension,  reinstatement,  or 
revision  of  an  information  collection 
requirement;  and  (9)  the  names  and 
telephone  numbers  of  an  agency  official 
familiar  with  the  proposal  and  of  the 
OMB  Desk  Officer  for  the  Department. 

Copies  of  the  proposed  forms  and 
other  available  documents  submitted  to 
OMB  may  be  obtained  from  David  S. 
Cristy,  Reports  Management  Officer  for 
the  Department.  His  address  and 
telephone  number  are  listed  above. 
Comments  regarding  the  proposal 
should  be  sent  to  the  OMB  Desk  Officer 
at  the  address  listed  above. 

The  proposed  information  collection 
requirements  are  described  as  follows: 

Proposal:  Recertification  of  Family 
Income  and  Composition 

Office:  Housing 

Description  of  the  need  for  the 
information  and  its  proposed  use: 
Section  235  of  the  National  Housing 
Act  authorizes  lenders  to  send  these 
forms  to  homeowners  to  determine 
and  adjust  the  amount  of  subsidy  a 
mortgagor  is  eligible  to  receive.  The 
forms  are  submitted  to  HUD  for 
statistical  analysis  of  increase  and 
decrease  in  subsidy  and  general 
program  information 

Form  number  HUD-93101,  93101A,  and 
93101B 

Respondents:  Individuals  or  households 
and  businesses  or  other  for-profit 

Frequency  of  response:  On  occasion, 
monthly,  and  annually 

Estimated  burden  hours:  429,924 

Status:  Reinstatement 
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Contact:  Ann  Marie  Sudduth,  HUD,  (202) 
755-6672,  John  Allison.  OMB  (202) 
39&-6860 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507:  Sec. 
7(d)  of  the  Department  of  Housing  and 
Urban  Development  Act,  42  U.S.C 
3535(d). 

Proposal:  Requests  for  Exceptions  !o 
Income  Limits  for  the  Section  8 
Housing  Assistance  Program.  24  CFR 
813.105(b)  and  (c) 

Office:  Housing 

Description  of  the  need  for  the 
information  and  its  proposed  use: 
Project  owners.  Public  Housing 
Authorities  and  Indian  Housing 
Authorities  may  submit  requests  for 
exceptions  in  order  to  admit  lower 
income  families  who  are  not  very  low 
income  to  units  covered  by  the  income 
limits  in  Section  323  of  the  Omnibus 
Budget  Reconciliation  Act  of  1981. 
HUD  will  authorize  exceptions  on  the 
basis  of  these  requests 

Form  number:  None 

Respondents:  State  or  local 
governments,  non-profit  institutions, 
and  businesses  or  other  for-profit 

Frequency  of  response:  On  occasion 

Estimated  burden  hours:  606 

Status:  Reinstatement 

Contact:  Myra  E.  Newbill,  HUD,  (202) 
755-6887:  John  Allison,  OMB.  (202) 
395-6880 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  Sec. 
7(d)  of  the  Department  of  Housing  and 
Urban  Development  Act.  42  U.S.C. 
3535(d). 

Proposal:  Lease  Requirements,  24  CFR 
966.4 

Office:  Public  and  Indian  Housing 

Description  of  the  need  for  the 
information  and  its  proposed  use: 
Under  Section  203(B)  of  Article  II  of 
Part  Two  of  the  Annual  Contributions 
Contract  each  public  housing  agency 
should  have  a  lease  agreement  with 
each  tenant.  This  lease  should  have 
provisions  to  carry  out  statutory 
requirements  such  as  rent 
redeterminations  and  terminations  of 
tenancy.  The  lease  will  be  reviewed 
by  HUD  during  the  regular  occupancy 
audit 

Form  number:  None 

Respondents:  Individuals  or  households 

Frequency  of  response:  On  occasion 

Estimated  burden  hours:  201,454 

Status:  Reinstatement 

Contact:  Edward  C.  Whipple,  HUD,  (202) 
426-0744:  John  Allison,  OMB,  (202) 
395-6880 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507:  Sec. 
7(d)  of  the  Department  of  Housing  and 
Urban  Development  Act  42  U.S.C 
3535(dj. 


Proposal:  Contract  and  Subcontract 
Activity  Reporting 

Office:  Community  Planning  and 
Development 

Description  of  the  need  for  the 
information  and  its  proposed  use: 
Executive  Orders  11625  and  12432 
state  that  this  report  will  be  prepared 
by  the  grantees  for  the  purpose  of 
providing  data  on  expended  dollars 
and  to  provide  verifiable  minority 
business  enterprise  (MBEj  data.  The 
information  will  enable  HUD  to 
monitor  and  evaluate  MBE  activities 
against  the  total  program  activity  and 
the  designated  MBE  goals 

Form  number:  HUD-2516 

Respondents:  State  or  local  governments 

Frequency  of  response:  Semi-annually 

Estimated  burden  hours:  2,800 

Status:  Reinstatement 

Contact:  Leroy  P.  Gonnella,  (202)  755- 
6092:  John  Allison.  OMB.  (202  395- 
6880 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act,  44  U.S  C.  3507:  Sec. 
7(d)  of  the  Department  of  Housing  and 
Urban  Development  .Act.  42  U.S.C. 
3535(d). 

Proposal:  Urban  Development  Action 
Grant  Program 

Office:  Community  Planning  and 
Development 

Description  of  the  need  for  the 
information  and  its  proposed  use:  The 
information  is  used  to  evaluate 
applicants'  requests  for  funding  under 
the  Urban  Development  Action  Grant 
Program.  Once  funding  decisions  are 
made,  the  information  serves  as  the 
basis  for  wnting  a  grant  agreement 
between  HUD  and  approved  cities 
and  for  monitoring  progress  in 
completing  projects 

Form  number:  SF-^24.  HL'D-3440-3446 

Respondents:  State  or  local  govemmen'.s 

Frequency  of  response:  On  occasion  and 
semi-annually 

Estimated  burden  hours:  71.155 

Status:  Reinstatement 

Contact:  Michael  j.  McMdhon.  HUB. 
(202)  755-8227:  John  .'Mlison.  OMB, 
1202)  395-688(3 

Auihonty:  Sec.  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507:  Sec, 
7(d)  of  the  Department  of  Housing  and 
Urban  Development  Act.  42  U.S.C. 
3535(d). 

Proposal:  Mortgagee  Questionnaire 

Office:  Housing 

Description  of  the  need  for  the 
information  and  its  proposed  use:  The 
information  coliected  by  this  form 
provides  an  overview  of  the 
mortgagee's  operations  for  servicing 
HUD-insured  single  family  mortgages. 
HUD  uses  this  information  to  forecast 
possible  weaknesses  in  a  servicing 


opfat'.on  prior  to  an  on-site  review  of 
the  mortgagee's  office  procedures 

Form  number  HUD-9800 

Respondents:  Businesses  or  other  for- 
profit 

Frequency  of  response:  Biennially 

Estimated  burden  hours:  3,250 

Status:  Extension 

Contact:  Leslie  Bromer,  HUD  '202  "55- 
7330:  John  Allison,  OMB  (202)  395- 
6880 

Authority:  Sec.  3507  of  the  Papervsork 
Reduction  Act.  44  L'  S  C  3507:  Sec. 
7(d)  of  the  Department  of  Housing  and 
Urban  Development  Act.  42  U.S.C. 
3535(d). 

Proposal:  Transmittal  for  Payment  of 
One-Time  Mortgage  Insurance 
Premiums  (OTMIP) 

Office:  Administration 

Description  of  the  need  for  the 

information  and  its  proposed  use:  The 
form  is  prepared  by  HUD-approved 
mortgagees  to  provide  remitter  and 
mortgage  data  to  HUD  with  pavTnents 
of  one-timie  mortgage  in8u.'"ance 
premiums.  The  data  are  used  to  record 
the  collections,  acknowledge  receipts, 
and  confirm  sufficiency  and/or 
accuracy  of  the  funds  and  data 
received 

Form  number:  HLT)-27001 

Respondents:  Businesses  or  other  for- 
profit 

Frequency  of  response:  On  occasion 

Estimated  burden  hours:  55.000 

S/a/us.' Revision 

Contact:  Robert  E  Wiggins,  HUD  [202 
755-8238;  John  Allison.  OMB  (202) 
395-6880 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act,  44  US  C  3607;  Sec. 
7(d)  of  the  Department  of  Housing  and 
Urban  Development  Act,  42  U.S.C. 
3535(d). 

Dated:  September  8, 1987. 
)ohfl  T.  Murphy, 

Director,  Information  Policy  and  Management 

Division. 

(PR  Doc.  87-21529  Filed  9-16-87;  8:45  am) 

BILUMG  CODE  421»-0)-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  ttie  Secretary 

I A-850-07-4830-17-241 1 1 

Oil  Shale  Leasing  Prototype  Program; 
Recision  of  Department  Drrectfve 

In  accordance  with  5  U.S.C, 
552(a)(1)(E),  notice  is  hereby  given  that 
on  August  3. 1987,  a  Department  of  the 
Interior  directive  relating  to  the 
prototjfpe  oil  shale  leasing  program 
(Chapter  3,  Part  615  of  the  Manual  of  the 
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Depdrtment  of  the  Interior)  that  was 
pubhshed  in  the  Federal  Register  of 
March  6,  1974  (45  FR  8642).  was 
rescinded  by  Manual  Release  Number 
2755. 

Additional  information  concerning 
this  action  can  be  obtained  from 
Michael  ].  Hensel.  Bureau  of  Land 
Management  on  (202J  343-6152. 
lames  E.  Cason, 

A  rtnii;  Assistant  Secretory  of  the  Interior. 
September  9,  19fl7. 

IFR  Doc.  87-21392  Filed  9-16-«7;  8:45  am] 

BILLING  CODE  43tO-84-M 


Bureau  of  Land  Management 

lWY-040-07-4322-02] 

Draft  Environmental  Impact  Statement; 
Public  Hearing  and  Extension  of 
Comment  Period;  Teton  County;  WY 

AGENCY:  Bureau  of  Land  Management 
iBLM)  and  U.S.  Forest  Service  (FS), 
interior. 

ACTION:  .Notice  of  a  second  Public 
i  tearing  and  extension  of  comment 
period  for  the  Sohare  Creek  Unit 
Kxploratory  Oil  Well  Draft 
Knvironmental  Impact  Statement  (DEIS), 
Teton  County,  Wyoming. 

summary:  Notice  is  hereby  given  that  a 

li'cond  public  hearing  on  the  Sohare 
Creek  Unit  Exploratory  Oil  Well  (DEIS), 
in  Teton  County.  Wyoming  has  been 
scheduled.  In  addition,  the  comment 
period  on  the  DEIS  is  extended  15  days. 

DATES:  The  second  public  hearing  on  the 
DEIS  will  be  held  at  7  p.m.  on  October  1. 
1987.  The  comment  period  on  the  DEIS 
Will  end  October  27, 1987. 

ADDRESSES:  The  second  public  hearing 
will  be  held  at  the  Hitching  Post  Inn  in 
Cheyenne.  Wyoming. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  or  comments  on  the  DEIS 
should  be  directed  to  Mr  Alfred  Reuter, 
Project  Leader,  Bridaer-Teton  National 
Forest.  P  O.  Box  1888,  lackson,  Wyoming 
8.3001-1888.  (307)  733-4755. 

SUPPLEMENTARY  INFORMATION:  Initial 

public  notice  of  the  availability  of  the 
DEIS  was  published  in  the  Federal 
Register,  Vol.  52,  No.  155.  Wednesday, 
August  12,  1987  (.52  FR  29894).  A  pubfic 
hearing  was  held  September  2. 1987,  in 
lackson.  Wyoming.  Because  of  several 
public  requests,  the  comment  period  has 
been  extended  and  the  second  public 
hearing  scheduled.  The  BLM  and  FS 
intend  to  make  full  use  of  the  public 
review  process,  so  that  all  pertinent 


concerns  can  be  taken  into  account  in 
the  preparation  of  the  final  EIS. 
Donald  H.  Swe«p, 

District  Manager. 
September  10, 1987. 

|FR  Doc.  87-21470  Filed  9-16-87;  8:45  am] 
BILLING  CODE  4310-23-M 


[ID-020-07-4212-131 

Management  Framework  Plan;  Malad, 

I 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Amend  the  Malad  Management 
Framework  Plan  to  allow  the  exchange 
of  public  and  private  lands. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  43  U.S.C.  1711-1712 
and  43  CFR  1610.2  (c)  that  the  Burley 
District  is  proposing  to  amend  the  Malad 
Management  Framework  Plan  to  allow 
the  exchange  of  the  following  described 
public  and  private  lands: 

Offered  Lands  (Private  Land)  360  acres 

T.  15S.,  R.  29E.,  Boise  Meridian, 
Section  24;  SWV4,  W'/2SE'/4,  SEy4SE'/i; 
Section  25;  NE'/4NE'/4,  NWANW-i. 

Selected  Lands  (Public  Land)  360  acres 
T.  14S.,  R.  30E.,  Boise  Meridian, 

Section  28;  E4,  SEV4NW'/4. 

The  general  location  of  the  selected 
land  is  two  miles  northeast  of  the 
Juniper  Exit  on  1-84.  The  location  of  the 
offered  land  is  four  miles  southwest  of 
the  Juniper  Exit  on  1-84. 

A  land  use  plan  amendment  document 
and  a  land  report  will  be  prepared  for 
the  subject  lands.  The  land  report  and 
the  amendment  will  be  reviewed  by 
BLM  interdisciplinary  resource 
specialists.  Public  participation  will 
involve  the  publication  of  this  notice  in 
the  Federal  Register  and  local 
newspapers.  The  adjoining  landowners, 
grazing  permittees,  county 
commissioners,  the  Burley  District 
Grazing  Advisory  Board  and  Advisory 
Council,  and  the  Idaho  Fish  and  Game 
Department  will  be  asked  for  comments. 
As  public  controversy  is  expected  to  be 
low  for  the  proposed  exchange,  no 
public  meetings,  hearings,  or 
conferences  are  planned. 

The  main  issue  that  is  anticipated  for 
the  exchange  proposal  is  whether  it  is  in 
the  public  interest  to  exchange  360  acres 
of  public  land  having  potential  for  dry 
farming  for  360  acres  of  private  land 
having  value  for  livestock  grazing  and 
wildlife  habitat. 

The  existing  Malad  Management 
Framework  Plan  and  maps  are  available 
for  review  at  the  Deep  Creek  Resource 


Area  Office,  138  South  Main  Street, 
Malad,  Idaho  83252. 

The  public  may  obtain  additional 
information  about  this  exchange 
proposal  by  contacting  the  Bureau  of 
Land  Management.  ATTN;  John  R. 
Christensen,  138  South  Main  Street, 
Malad,  Idaho  83252,  telephone  (208)  766- 
4766. 

Dated:  September  10, 1987. 
W.A.  Bright, 

Acting  District  Manager. 

(FR  Doc.  87-21471  Filed  9-16-87;  8:45  am) 

BILLING  COOe  4310-GG-M 


tNM-060-08-4410-12] 

Management  Framework  Plan;  Fort 
Stanton,  NM 

AGENCY:  Bureau  of  Land  Managemer.L 

Interior. 

ACTION:  Prepare  and  amendment  to  the 
Fort  Stanton  Management  Framework 
Plan. 

SUMMARY:  The  U.S.  Department  of 
Interior,  Bureau  of  Land  M.inagement, 
Roswell  District.  New  Mexcio,  will 
prepare  a  Management  Framework  Plan 
Amendment  (MFPA).  Including  and 
Environmental  Assessment  (EA),  to  the 
Fort  Stanton  Management  Framework 
Plan  (MFP).  This  amendment  will  cover 
the  recreation  program  on  Fort  Stanton 
and  will  allow  for  the  development  of  a 
recreation  sits  approximately  40  acres  in 
size.  The  proposed  site  will  be  located 
adjacent  to  New  Mexico  State 
Highways  214  and  380.  When  fully 
developed,  this  site  will  provide  visitors 
with  the  opportunity  of  picnicking, 
overnight  cam.ping,  and  hiking  along 
interpretative  trails. 

Location:  The  Fort  Stanton 
Reservation  covers  24,715  acres  of 
Federal  lands  which  are  administered 
by  the  Roswell  District  Office  of  the 
Bureau  of  Land  Management.  Since 
1963.  the  area  has  been  used  by  the 
Agricultural  Research  Station  of  New 
Mexico  State  University  (NMSU)  for 
long-term  range  and  wildlife  research. 
The  reser.'ation  is  located  in  the 
foothills  between  Sierra  Blanca  and  the 
Capitan  Mountains  in  southern  Lincoln 
County,  New  Mexico. 

Issues:  Recreation  site  developm.ent  in 
the  Salado  Creek  Drainage  will  be  the 
only  issue  addressed. 

Criteria:  This  amendment  will  be 
developed  using  the  criteria  set  forth  in 
the  planning  regulations  43  CFR  Part 
1600. 

Public  paiiicipation:  The  public,  along 
with  potentially  affected  communities 
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and  governmental  agencies  vvi!!  be 
contacted  by  letter  to  solicit  comments. 

Dates  and  locations  of  public 
meetings:  Depending  on  the  degree  and 
nature  of  interest  generated  by  this 
notice  and  the  letter  sent  to  the  affected 
public  and  governmental  entities, 
meetings  may  be  scheduled.  The  time 
and  location  of  any  scheduled  meetings 
will  be  announced  through  the  local 
media,  a  minimum  of  15  calendar  d jvs  is 
advance. 

For  further  information  contact:  Phil 
Kirk,  Area  Manager.  Roswell  Resource 
Area,  P.O.  Drawer  1857,  Roswell,  New 
Mexico,  88201,  (505)  624-1790. 
Information  and  documents  pertinent  to 
this  process  will  be  available  for  public 
review  weekdays  from  7:45  a.m.  to  4:30 
p.m.  at  the  BLM  Office,  Federal  Building. 
5th  and  Richardson,  Roswell,  New 
Mexico,  88201. 

Dated:  September  10, 1987. 
Monte  G.  Ionian, 

Associate  State  Director. 

jFR  Doc.  87-21472  Filed  9-16-87:  8:45  am] 

BILLING  CODE  ♦310-fB-iyi 


IUt-080-07-4333-131 

Motor  Vehicles;  Off-Road  Vehicles 
Designations 

agency:  Bureau  of  Land  Management; 
Interior. 

ACTION:  Notice  of  off-road  vehicle 
designation  decisions. 


Decision:  Notice  is  hereby  given 
relating  to  the  use  of  off-road  vehicles 
(ORV)  on  public  lands  in  accordance 
with  the  authority  and  requirements  of 
Executive  Orders  11644  and  11989,  and 
the  regulations  in  43  CFT?  Part  8340.  The 
following  described  lands  under 
administration  of  the  Bureau  of  Land 
Management  are  designated  as  open, 
limited,  or  closed  to  off-road  motorized 
vehicle  use. 

The  1,735,419  acres  affected  by  the 
designations  are  known  as  the  Diam.ond 
Mountain  and  Book  Cliff  Resource 
Areas  in  the  Vernal  District.  These 
designations  are  a  result  of  land  use 
planning  recommendations  made  in 
district  land  use  plans. 

The  designations  with  associated 
travel  restrictions  are  discussed  in  a 
recently  completed  Environmental 
Assessment  that  is  available  upon 
request  at  the  Vernal  District  Office. 
These  designations  are  published  as 
final  today. 

Open  Designation:  Designated  areas 
on  public  lands  where  off-road  vehicles 
may  be  operated,  subject  to  the 
operating  regulations  and  vehicle 
standards  set  forth  in  43  CFR  Part  8340, 


subpart  8341  and  8343.  All  public  lands 
not  otherwise  identified  as  limited  or 
closed  will  be  designated  as  open  in  the 
Vernal  District. 

L:m:(ed  Designations:  Designated 
areas  where  the  use  of  off-road  vehicles 
!S  subject  to  restrictions  deemed 
appropriate  by  the  authorized  officer. 
The  foUowng  restrictions  apply  to 
public  lands  in  the  Vernal  District. 

1.  Limited  to  existing  roads  and  trails. 
Designated  lands  m  this  category 
prohibits  cross-countr\-  vehicle  travel. 
All  vehicle  use  is  restricted  to  existing 
roads  and  trails.  The  following  public 
lands  in  the  Vernal  District  fall  in  this 
catagory 

a.  Fantasy  Canyon.  This  area  contains 
unique  erosional  figures  and  has  future 
interpretive  potential.  The  area  is  very 
fragile  and  could  be  easily  damaged  by 
uncontrolled  use.  This  area  is  described 
as: 

T.  9  S..  R.  22  E., 

Portion  of  Section  12. 

Total:  160  acres. 

b.  Upper  Hii!  Creek.  These  three  areas 
border  on  the  Hill  Creek  Extension  of 
the  Uintah  and  Ouray  Indian 
Reser\'ation.  This  area  of  the  reservation 
has  been  identified  as  an  important 
cultural,  religious,  and  wildlife  area  bv 
the  Ute  Tribe, 

This  area  is  described  as; 

T  11  S.  P  19E..  SLBM 

Portions  of  Sections  28,  29,  and  33, 
T13S..  R  20E..  SLB.M 

All  of  Section  17. 

Portions  of  Sections  18, 19,  20,  21,  22,  27,  28, 
29.  and  34. 
T  14  S  .  R.  21  E.,  SLBM. 

.\\\  of  Section  10. 15.  and  22 

Portions  of  Sections  3,  11, 14,  23,  26,  27,  34. 
and  35. 
T  15S..  R  21  E.,  SLBM. 

Portions  of  Sections  6.  7.  18,  and  19. 

Total  9.240  Acres. 

c.  Threatened  Plant  Areas.  It  is 
proposed  to  limit  ORV  use  on  two 
separate  areas  where  the  federally  listed 
threatened  plant  Sclerocactus  Glaucus 
grows. 

1.  Wrinkles  .Area  This  area  is  located 
on  a  bench  on  the  north  side  of  Nine 
Mile  Canyon  25  miles  south  of  .Myton, 

This  area  is  described  as:  T,  11  S..  R  14  E 
SLBM. 
Portions  of  Sections  13, 14, 15.  22,  23.  24, 
and  25. 
T.  11  S.  R.  15  E..  SLBM. 

Portions  of  Sections  17.  18,  19,  20,  23,  24,  25, 
26.  29.  and  30 
T.  lis.,  R  16  E.  SLBM 
Portions  of  Sections  15, 17, 18, 19.  20.  21,  22. 
23.  24,  25,  26.  28.  29.  30.  31.  33,  and  34. 
T.  11  S..  R.  17E.,  SLBM. 

Portions  of  Sections  19,  20,  21,  22.  23,  24.  25, 
26,  27,  28.  29,  and  30. 

Total:  11,700  Acres. 


2.  Wild  Horse  Bench.  This  area  is 
located  next  to  the  Green  River  in  Hill 
Creek. 

This  area  is  described  as: 

T.  9  S..  R.  19  E.,  SLBM. 

Portions  of  Sections  13,  23,  26,  27.  28.  and 
33. 
T.  10  S..  R.  18  E..  SLBM. 

Portions  of  Sections  25.  26.  and  35. 
T.  10S..R.  19E.,SLBM. 

All  of  Sections  20,  29.  and  31. 

Portions  of  Sections  4,  5,  7,  8,  9. 18. 19.  and 
30. 
Til  S.,  R.  18E..  SLBM. 

All  of  Sections  24  and  25. 

Portions  of  Sections  1.  2. 12,  13. 14. 15,  20, 
21,  22,  23,  26.  and  35. 
T.  lis..  R.  19  E..  SLBM. 

All  of  Sections  30  and  31. 

Portions  of  Sections  6  and  17. 

Total  15,790  Acres. 

Closed  Designations:  Designated 
areas  and  trails  on  public  lands  where 
use  of  off  road  vehicles  is  prohibited. 

1.  White  R:ver  Canyon.  This  area 
forms  a  corridor  along  the  White  River 
between  a  proposed  dam  site  and  the 
boundary  of  the  Uintah  and  Ouray 
Indian  Reservation.  Each  year  a  greater 
number  of  people  float  this  segment  of 
the  White  River  It  is  felt  that  closing  the 
River  Corridor  to  ORV  use  would  help 
maintain  the  solitude  that  is  an 
important  part  of  a  float  trip  down  this 
river. 

This  area  is  described  as; 

T.  9  S  ,  R  22  E..  SLBM 

Al!  of  Section  28 

Portions  of  ,Sec!:ons  26.  27,  34,  and  35. 
T.  lOS..  R  22E   SLBM 

Portions  of  Sections  14  anc  23. 
T.  lOS.R  23E..  SLBM 

Portions  of  Sections  13  5  4, 18, 19,  20,  21,  22. 
23.  26.  27.  and  Zb 

Total:  5,120  Acres 

2.  Boulevard  Ridge  Watershed  Study. 

This  area  is  being  studied  to  determine 
effects  of  land  treatm,ent  on  runoff  and 
sediment  production  The  area  would  be 
closed  to  ORV  use. 

The  area  is  described  as: 
T  13S,R  25E..SLBM. 

Portions  of  Section  17. 

Total:  400  Acres. 

Book  Cliff  Natural  Area.  This  area  is 
a  mountain  browse  site  that  is 
considered  to  be  in  a  natural  condition. 
It  is  important  that  this  area  be 
maintained  in  a  natural  condition. 

The  area  is  described  as: 

T,  15  S.  R.  25  E  .  SLBM 
Portions  of  Sections  17  and  20. 
Total:  320  Acres. 

These  designations  become  effective 
upon  publication  in  the  Federal  Register 
and  will  remain  in  effect  until  rescinded 
or  modified  by  the  authorized  officer. 
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Existing  designations  limiting  ORV  use 
to  existing  roads  and  trails  in  the 
Panette  VVetlands,  Red  Creek 
Watershed,  and  Green  River  Corridor  in 
Browns  Park  remain  in  effect  as 
published  in  the  Federal  Register 
January  27,  1983. 

ADDRESS:  For  further  information  and 
map  about  these  designations,  contact 
the  following  Bureau  of  Land 
Management  Office:  District  Manager. 
Vernal  District  Office.  170  South  500 
East,  Vernal,  Utah  84078. 

Dated:  S^'ptember  11,  1987. 

David  E.  Little. 

Vt'mal  Dtsinc!  Manager. 

ire  Doc  87-21517  Filed  9-16-87;  8:45  am) 

BILLING  C0O€  4310-OO-M 

IAZ-020-07-4212-13;  A-229821 

Realty  Action;  Exchange  of  Federal 
Minerals,  Pima  County,  AZ 

summary:  The  following  described 
Federal  mineral  estate  may  be  suitable 
for  disposal  by  exchange  under  section 
206  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C.  1716, 

Gila  and  Salt  River  Meridian.  .Arizona 

T  10  S,,  R.  14E.. 
Section  12.  SW'/4: 
Section  13.  .NT.'^NWV*,  E'-iE'/^NWA 

.\VV'4. 

T  10S..R.  15  E.. 

Section  8.  lot  3.  S^NE^,  NW'4,  S'/i: 

Section  17,  NV2N''2. 

Comprising  966  acres,  more  or  less. 

In  exchange  for  this  federal  mineral 
estate,  the  United  States  will  select  an 
equal  number  of  acres  of  State-owned 
minerals  located  under  federal  surface. 

The  purpose  of  the  exchange  is  to 
unite  State  and  Federal  split  estates, 
•hereby  eliminating  surface  management 
difficulties  and  providing  for  the 
consolidation  of  surface/mineral 
ownership. 

The  purpose  of  this  Notice  of  Realty 
.Action  is  two-fold.  First,  this  action  will 
provide  a  response  period  of  forty-five 
(45)  days  during  which  public  comments 
will  be  accepted.  Secondly,  this  action, 
as  provided  in  43  CFR  22o''M(b),  shall 
segregate  the  federal  minerals,  as 
described  in  this  Notice,  to  the  extent 
that  they  will  not  be  subiect  to 
appropriation  under  the  mining  laws, 
subject  to  any  prior  valid  rights.  The 
segregative  effect  shall  terminate  either 
upon  publication  in  the  Federal  Register 
of  a  termination  of  the  segregation  or 
two  years  from  the  date  of  this 
publication,  whichever  com.es  first.  This 
action  is  necessary  to  avoid  the 
occurrence  of  nuisance  mining  claims 


that  could  encumber  the  federal 
minerals  while  the  preparation  of  an 
environmental  assessment  and  mineral 
report  are  ongoing. 

Upon  completion  of  the  environmental 
assessment,  a  final  Notice  of  Realty 
Action  will  be  published.  The  Notice 
will  provide  a  final  description  of  the 
Federal  and  State  minerals  to  be 
transferred,  including  reservations. 
SUPPLEMENTARY  INFORMATION:  Detailed 
information  concerning  the  exchange, 
may  be  obtained  from  the  Area 
Manager.  Phoenix  Resource  Area,  2015 
West  Deer  Valley  Road,  Phoenix, 
Arizona  85027. 

For  a  penod  of  forty-five  (45)  days, 
interested  parties  may  submit  comments 
to  the  District  Manager.  Phoenix  District 
Office,  2015  West  Deer  Valley  Road, 
Phoenix,  Anzona  85027, 

Dated:  September  9. 1987. 
Henri  R.  Bisson, 
District  Manager 
[FR  Doc  8--21437  Filed  9-16-87;  8:45  am] 

BILUNG  CODE  4310-32-*! 

IAZ-040-07-4212-12;  A  22435,  A  224361 

Realty  Action;  Exchange  of  Public 
Land  in  Graham,  Greenlee,  Cochise 
and  Pinal  Counties,  AZ  and 
Cancellation  of  Segregation;  Amended 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Exchange  of  Public  Land  in 

Graham.  Greenlee,  Cochise  and  Pinal 

Counties.  AZ.  and  Cancellation  of 

Segregation:  Amended. 

SUMMARY:  Federal  Register,  Volume  52, 
No.  137,  apearing  on  pages  27063 
through  27065  in  the  issue  of  Friday.  July 
17, 1987.  is  amended  by  changing  the 
last  paragraph  of  column  3.  page  27064 
to  read  as  follows: 

This  will  serve  as  notice  that  the 
segregative  effect  placed  upon  the 
following  described  public  lands  in  the 
Notice  found  at  52  FR  1670.  January  15. 
1987.  will  be  terminated.  The  following 
described  lands  will  be  segregated  from 
entry  under  the  mining  laws,  except  the 
mineral  leasing  laws  under  case  number 
A  22436.  The  segregative  effect  will 
terminate  upon  issuance  of  patent  to  the 
State  of  Arizona  or  upon  expiration  of 
90  days  from  the  effective  date,  or  by 
publication  of  a  Notice  of  Termination 
by  the  Authorized  Officer,  whichever 
comes  first. 

Also,  the  listing  of  lands  which 
followed  should  have  included  the 
following: 

T.  7  S.,  R.  24  £.. 
Sec.  13,  SE'/iSEVi; 
Sec.  14.  SW'4NE'/4; 


UM  I 


Sec.  24.  lots  1.  2.  3.  NEU.NE'^.  S'-,2,\E'.4. 
NEV4SWV4,  NViSE'A. 

The  acreage  to  be  segregated  totals 
15,487,39  acres. 

Dated:  September  10. 1987. 
Ray  A.  Brady, 
District  Manager. 
[re  Doc  87-21438  Filed  9-16-87;  8:45  am) 
BILLING  CODE  «310-32-M 


lAZ-020-07-4212-12;  A  20346-SI 

Realty  Action;  Exchange  of  Public 
Lands  in  Pima  and  Pinal  Counties,  AZ 

BL.M  proposes  to  exchange  public 
land  in  order  to  achieve  more  efficient 
management  of  the  public  land  through 
consolidation  of  ownership. 

The  following  described  public  lands 
are  being  considered  for  disposal  by 
exchange  pursuant  to  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  October  21. 1976,  43  U.S.C.  1716. 

Gila  and  Salt  River  Meridian,  Arizona 

T.  9S..R.6E..  I 

Sec.  5.  lots  1-5.  S% 
T.  lOS.,  R.6E.. 

Sec.  30.  lots  1-4.  E'-fe.  E'^sW/i; 

Sec.  31.  lots  1.  2,  E'/i,  NW'A.  NE'U. 
T.  11  S..  R6E.. 

Sec.  3.  lotsl.2.  S''2NE''4.  S'-^; 

Sec.  5.  lots  1-4.  S''2N''2,  S%; 

Sec.  6.  lots  6.  7,  E'2SW',4,  SE'/i; 

Sec.  7.  NEVi; 

Sec.  10  all. 
T.  11  S..  R.  3E.. 

Sec.  1.  lots  1-8; 

Sec.  3.  lots  1-8. 
T.  11  S.,  R.  9E.. 

Sec.  6,  lots  2-5.  SEViSVV'/*,  SW'/4SEV4; 

Sees.  10  through  26,  all. 

Sec.  35.  36,  unleased  portions. 
T.  12S..R.  9E..  , 

Sec.  1,  lot  4. 
T,  14  S.,  R.  9  E..  I 

Sec.  33.  N'/iN"^.  NV^S'/i,  SE'ASW'/i.  SE'A. 

Sen.  34,  35,  all. 
T.  i5  S..  R.  9  E., 

Sec.  1.  lots  1-3.  WVfeNE'A.  NW'A. 
N'/2SW'/4.  NW'/iSE'/i; 

Sec.  3,  NEViNE'A.  SVi; 

Sec.  4,  SMi: 

Sees.  9  through  11.  all; 

Sec.  30.  lots  1-4.  EViE'^WWj. 
T.  lis..  R.  lOE., 

Sec.  19,  lots  1-4,  EVs.  EViW'A: 

Sec.  20W"/i; 

Sec.29.  WVi: 

Sec.  30.  lots  1-4.  Efe.  EMsWVi. 
T.  12S..  R.  IDE.. 

Sec.  6.  lots  1-7.  SMfiME'A,  SE'ANW'/i. 
EVzSW'A,  SE'/4: ' 

Sec.  7.  lots  1^,  E'/i.  E'/2WVi: 

Sec.  18.  lots  1^.  Ey2.  E'/2WV4: 

Sec.  23.  NWV4NWV4/. 
T.  13S..  R.  lOE., 

Sec.  6.  lot.  4. 
T.  14  S..  R.  10  E.. 

Sec.  31.  lots  1-11.  ffEV4.  E'/iNWV4. 
NE'/4SWV4.  N'/zSE'A; 


i 


E., 

-    i 

5l-ll.ffEV4. 
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Sec.  33.  iots  1-8.  UV2,  NViSV2. 
T.  15S..  RlOE. 

Sec.  3,  lots  3.4.  SVzNW'/v. 

Sec.  4.  lots  1-4.  S'/zNyj: 

Sec.  5.  lots  1-4.  SVzN'/z.  N'/2SVi; 

Sec  6.  lots  1-5.  S'-iNE',.  SEWiNW'A. 
T  14S..  R  11  E, 

Sec.  4.  SE'..SE'4 

Containing  approximately  25.196.12  acres. 

Final  determination  on  disposal  will 
await  completion  of  an  environmental 
analysis. 

In  accordance  with  the  regulations  of 
43  CFR  2201.1  (b).  publication  of  this 
Notice  will  segregate  the  public  lands  as 
described  in  this  Notice,  from 
appropriation  under  the  public  land 
laws  and  the  mining  laws,  but  not  the 
mineral  leasing  laws  or  Geothermal 
Steam  Act. 

The  segregation  of  the  above- 
described  lands  shall  terminate  upon 
issuance  of  a  document  conveying  such 
lands  or  upon  publication  in  tfie  Federal 
Register  of  a  notice  of  termination  of  the 
segregation;  or  the  expiration  of  two 
years  from  the  date  of  publication, 
whichever  occurs  first. 

For  a  period  of  forty-five  (45)  days, 
interested  parties  may  submit  comments 
to  the  District  Manager,  Phoenix  District 
Office.  2015  West  Deer  Valley  Road, 
Phoenix,  Arizona  85027. 

Dated;  September  11. 1987. 
Henri  R.  Bisson, 
U:slricl  Manager. 

\VR  Doc.  87-21473  Filed  9-16-87;  8;45  am] 
BILLING  CODE  4310-32-M 


ICA-010-07-4212-13;  CA  206451 

Realty  Action;  Exchange  of  Public  and 
Private  Lands  in  Placer,  Stanislaus, 
Santa  Clara  and  Tehama  Counties,  CA 

agency:  Bureau  of  Land  Management 
(Bl.Ml.  Interior. 

summary:  The  following  described 
public  land  has  been  determined  to  be 
suitable  for  disposal  by  exchange  under 
the  authority  of  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  of  October  21, 1976  (43 
U.S.C.  1716). 

Selected  Public  Land 

Mount  Diablo  Meridian.  California. 
Stanislaus  and  Santa  Cla^a 

T.  6  S..  R.  5  E..  Stanislaus  and  Santa  Clara 
Counties 
Sec.  7:  E'2SE'4.  lots  6.  7.  8.  9.  10.  11.  12, 13, 

14.  15.  16  and  18 
Sec.  9;  SWV,NE'/4.  SEWNW'-i.  NE%SW'/,. 
lotsl.  2.  3.  4.  5.  6.  7.  8  and  9 

In  addition  to  the  authority  cited 
above,  the  following  described  public 
lands  (Inks  Creek  Ranch  inholdings)  are 
being  exchanged  under  the  authority  of 
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sec.  3  of  the  Act  of  October  27, 1986. 
(Pub.  L.  99-542) 

Mount  Diablo  Meridian.  California 

T.  29\.,  R  2  VV.,  Tehama  Couni\. 

Sec.  20;  NVi.WV'A.  SEV4NEV4,'SE'/4SW'/4. 
SEV4; 

Sec.  30:  SEy4NE'>'4.  Ey2SWV4.  SEV4,  lots  3 
and  4; 

Sec.  32:  All. 

Aggregating  ZiOf,  28  acres,  more  or  less. 

Ln  exchange  for  the  above  parcels,  the 
United  States  will  acquire  the  following 
described  private  land  from  the  Trust  for 
Public  Land.  116  New  .Montgomery 
Street.  San  Francisco,  California  94105- 
3607. 

Offered  Private  Land 

Mount  Diablo  Meridian,  California 

T  15\..  R  10  E..  Placer  County, 
Sec.  11;  All; 
Sec.  15;  EV2NEV4,  Ny2SEy4,  lots  2,  3,  6,  7,  8. 

9.  10.  11,  12  and  13; 
Sees.  15  and  16;  Lot  88  (M.S.  1215). 
Aggregating  1127.94  acres,  more  or  less. 

The  purpose  of  this  exchange  is  to 
acquire  non-federal  lands  located  within 
the  North  Fork  of  the  .A,merican  River 
Canyon.  Because  of  its  unspoiled  nature 
and  the  spectacular  scenery  within  the 
canyon,  the  river  was  designated  a  Wild 
and  Scenic  River  by  Congress  in  1978. 
The  acquisition,  which  includes  over  a 
mile  of  river,  will  afford  added 
protection  for  this  valuable  resource.  In 
contrast,  the  Federal  land  to  be 
exchanged  has  little  value  to  the  public: 
the  majority  is  land-locked  and 
completely  inaccessible  to  the  public. 
The  action  has  been  discussed  with 
local  officials  and  is  consistent  with  the 
Bureau's  land  use  plans  and  regulations. 
In  view  of  the  above,  this  exchange  is 
considered  to  be  in  the  public  interest. 

The  values  of  the  properties  to  be 
exchanged  (which  include  both  the 
surface  and  mineral  estates)  are 
approxim.ately  equal:  full  equalization  of 
values  will  be  achieved  by  payment  to 
the  United  States  by  the  Trust  for  Public 
Land  in  an  amount  not  to  exceed  25 
percent  of  the  total  value  of  the  lands  to 
be  transferred  out  of  Federal  ownership. 

The  Federal  lands  to  be  transferred 
will  be  subject  to  the  following 
reservations,  terms  and  conditions: 

1.  A  reservation  to  the  United  States 
for  a  right-of  way  for  ditches  and  canals 
constructed  under  the  authority  of  the 
Act  of  August  30.  1890  (43  U.S.C.  954). 

2.  Subject  to  an  existing  electric 
transmission  pipeline  right-of  way 
granted  by  the  United  States  to  Pacific 
Gas  and  Electric  Co.,  its  successors  and 
assigns,  by  R/W  grant  S068456  under 
the  authority  of  the  Act  of  March  4,  1911. 

3.  Subject  to  an  existing  electric 
transmission  line  right-of  way  granted 


by  the  United  States  to  Pacific  Gas  and 
Electric  Co.,  its  successors  and  assigns, 
by  R/W  grant  S068100  under  the 
authority  of  the  Act  of  Feb.  25, 1920. 

4.  A  reservation  for  a  road  authority 
under  the  authority  of  the  Act  of 
October  21, 1976.  to  the  United  States  by 
R/W  grant  CA  16972.  This  reservation  is 
appurtenant  to  nonexclusive  road 
easement  RE-RED-278  crossing 
adjacent  private  lands. 

5.  Reserving  to  the  United  States,  its 
permittees  or  licensees  the  right  to  enter 
upon,  occupy  and  use,  any  part  or  all  of 
the  NWy4  NW'A  of  Sec.  20  and  the 
NWV4  NW'/4  of  Sec.  32,  T.  29  N..  R.  2  W., 
MDM.  lying  within  50  feet  of  the  center 
line  of  the  transmission  line  right-of-way 
of  the  Pacific  Gas  and  Electric  Co., 
Project  No.  1121,  for  the  purposes  set 
forth  in  and  subject  to  the  conditions 
and  limitations  of  section  24  of  the 
Federal  Power  Act  of  June  10. 1920.  as 
amended  (16  U.S.C.  818). 

6.  A  reservation  for  oil  and  gas  to  the 
United  States  for  the  public  lands 
located  within  T.  29  N..  R.  2  W.,  MDM. 
Tehama  County. 

7.  Pursuant  to  authority  contained  in 
sec.  4  of  Executive  Order  11990  of  May 
24.  1977,  of  sec.  206  of  said  Act  of 
October  21, 1976  (FLPMA),  of  sec.  3  of 
said  Act  of  October  27, 1986.  the  patent 
when  issued  will  be  subject  to  a 
restriction  which  constitutes  a  covenant 
running  with  the  land  for  the  EV2  SEV4 
SWV4  SEVi  SE''4.  SWy*  SEV4  SE-4  SE'/4 
of  Sec.  32.  T.  29  N.,  R.  2  W.,  MDM  (3.75 
acres,  more  or  less),  requiring  protection 
and  maintenance  on  a  continuing  basis 
of  wetland  habitat  (vernal  pool)  and  the 
associated  plant,  Orcuttia  tenuis 
(slender  orcutt  grass).  The  described 
wetland  area  supporting  Orcuttia  tenuis. 
a  State  endangered  plant  species,  shall 
be  subject  to  the  conditions  of  the 
California  Native  Plant  Protection  Act  of 
1977  (Sec.  1904  of  the  California  Fish 
and  Game  Code  (CFGC)),  the  California 
Endangered  Species  Act  (Sec.  2072.7  of 
the  CFGC),  the  California  Environmental 
Quality  Act  (Division  13  of  the 
California  Public  Resources  Code)  and 
to  local  ordinances  pertaining  to 
wetlands. 

SUPPLEMENTARY  INFORMATION; 

Publication  of  this  notice  in  the  Federal 
Register  segregates  the  public  lands 
from  settlement,  location  and  entry 
under  the  public  land  laws  and  the 
mining  laws  for  a  period  of  two  years 
from  the  date  of  first  publication. 

FOR  ADDITIONAL  INFORMATION: 

Contact  Mike  Kelley,  Folsom  Resource 
Area  Office,  (916)  985-4474,  at  the 
address  listed  below.  Also  available  for 
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review  is  the  environmental 
assessment/land  report. 

date:  For  a  period  of  45  days  from  the 
first  date  of  publication  of  this  notice  in 
the  Federal  Register,  interested  parties 
.Ticiy  submit  comments  to  the  Area 
Manager.  Folsom  Resource  Area. 

ADDRESS:  Comments  should  be  sent  to 
the  Area  Manager.  Folsom  Resource 
Area.  63  Natoma  Street,  Folsom. 
California  95630;  (916)  985-4474.  .^nv 
adverse  comments  will  ne  for.varded  to 
and  evaluated  by  the  District  .Manager. 
Bakersfield  District  and/or  the  District 
.Manaoer.  L'kiah  District  who  may 
vacate  or  modify  this  realty  action  and 
issue  a  final  determination.  In  the 
absence  of  any  action  by  District 
Managers,  this  realty  action  will  become 
a  final  determinaticn  of  the  Department 
of  Interior. 


Dated.  September  11, 1987. 
D.K.  Swickard. 
Area  Manc^er. 
I  PR  Doc.  87-21474  Filed  9-l&-e7;  8:45  am) 

BILLING  CODE  «3ia-40-M 


[NM-030-07-4212-14I 

Realty  Action;  Sale  of  Public  Lands  m 
Socorro  County,  NM. 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

actiom:  Notice  of  realty  action. 

summary:  The  following  described 
parcels  of  land  have  been  examined  and 
identified  as  suitable  for  disposal  by 
sale  under  section  203  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (90  Stat.  2750:  43  U.S.C.  1713) 


(FLPMAl  jt  no  less  than  the  appraised 
fair  mifikiit  value  shown  The  parcels 
are  isolated,  difficult  and  uneconomical 
to  manage  as  part  of  the  public  lands, 
and  are  not  suitable  for  management  by 
another  Federal  department  or  agency. 
The  sale  is  consistent  with  the  Bureau's 
planning  efforts,  and  the  public  interest 
will  be  served  by  offering  this  land  for 
sale. 


Sale  Method 

Parcels  86-1  through  8&-9  will  be 
offered  for  sale  using  competitive 
bidding  procedures  (43  CFR  2711.3-1). 
On  parcels  86-10  and  86-1 1.  the  bidding 
will  be  modified  to  allov.'  bids  from 
designated  bidders  only  (43  CVK  2711.3- 
2).  Parcels  86-12  through  86-47  will  be 
offered  as  direct  sales  to  the  current 
occupants  of  the  lands  (43  CFR  2"l  1..3- 
3). 


Parcel  Mo 


Serai  No 


Legal  desciipdoo  NMPM 


UM  I 


8€-l 

86-2 

86-3 

86-4 

86-5 

86-6 _. 

86-7 

86-8... 

86-9 

86-10 _, 

86-t1_.„.. 

66-12  

86-13 

86-14 

86-15 

'le-lS 

86-17._ _.. 

86-18 _.. 

86-19 _ 

86-20._ 

86-21    _. 

86-22 

86-23 


NM  57056 
NM  59333 
NM  59336 
NM  59334 
NM  59347. 
NM64763 
NM  63921.. 
NM  63922 
NM6475e. 
NM64766- 

NM  64789 

NM  63910.. 

NM  66321.. 

NM  84782. 

NM&a:!i6 
NM  66320 
NM  66346 
NM  ■i4^69 
NM  64754  . 
NM  64753.. 


1  S. 
4S,, 
4S.. 
4  S  . 
4  S 
4S., 
4S. 
4S.. 


t  A  .  Sec  26,  Lot  14.. 

1  E-.  Sec  32.  Lot  31... 

1  E  :  Sec  32.  Lot  37.... 

Sec  32.  Lot  29  .. 

Sec  32.  Lot  32.. 

Sec  6.  Lot  80 

S«  8.  Lot  63 

1  E.  Sec  6.  Lot  61 

1  E  .  Sec  6,  Lot  83.-.. 


1  E  , 
1  E 
1  E  , 

1  E. 


T.  4  S.. 

T  2  S,  R   1  E.  Sec  31.  Lot  7  AKA  portiofl  of  Tr  2;  MfiGCO  Map  159 

T  4  S    R   1  E    Sec  8  Lot  64  AKA  portion  0l  old  r«»d,  MRGCO  Map  158  . 


Aopfaised  value 


Method  0*  sal« 


0.510.. 
1.54.... 
2.16- 
10j«9.- 

5.70 

1 19..._ 

\A1 

1.37..._ 
7 12...„ 
8.81 


0.23... 


$510  

t3.0M>.... 

$3J40 

$13,150._ 
18.550  .. 
$1,78S>.._ 
$1,410  ... 
$1,370-.. 
$10480.- 
$4,400.-.. 


$2.50.. 


2  S..  R   1  B-.  Sec.  18.  portwo  o«  Lot  30.  AKA  poiton  of  pobhc  road,  MRGCO    Approx- 1.25 S2.50/ac.. 

Map  156  '  I 

2  S.  R   1  E..  Sec.  30.  portion  ol  Lot  24  AKA  pwton  of  pubfic  noad,  MRGCD  '  Appron.  10 $2.50/ac.. 

Map  158. 

2  S    R   IE,  Sec  30.  por-HX)  ol  Lot  33,  AKA  pofton  ol  puDlic  road,  MRGCD    Appro».  0.50 S2.50/ac.. 

Mac  158  I 

2  5    R  1  E  .  Sec.  30,  portion  ol  Lots  29  and  33  AKA  portKm  ol  public  road.    Approx.  0.40 $2  50/ae.. 

MPGCD  Mao  156  i 

Sec  30  portion  of  Lots  24  and  29.  AKA  portion  o«  pobUe  road,  I  Approx  3.5 

isa  I 

Sec  30,  portwn  of  Lot  33.  AKA  po«»on  of  public  road.  lb»RGCO  1  Approx.  0.50 ™. 


Sec  30.  portion  of  Lot  33  AKA  pofton  of  puttie  road.  MRGCD 
Sec  31.  portKjo  o(  Lot  41  AKA  MRGCD  Proieci  Land,  MRGCD 


NM63819._ ,  T 


NM  66325. 

NM  64^64 


86-24 _ 

86-25,., 

86-26 

86-27. 

86-28 

86-29.. 

86-30. 

86-31.. 

86-32,. 

66-33. 

86-34 

86-35 

86-36  . 

86-37., 

86-38. 

86-39. 

86-40 

86-4! 

86-jP 
86-43 
86-44 
86-45 
86-4C 


t4M  64787  .. 
'.  NM  66323  ., 
,;  NMSM43 
.,  NM  66344 
NM  64788  . 
r*M  66322 
NM  64760 
NM  63905 
NMS3917 
NM  64756- 
NM  64752 
NM  64765 
NM  63S24 
I^M  64762 
NM  63*04 
NM  63918 
NM  63*16 
NM  63903 
NM  63914  . 
NM  64  "'57 
NM  64781 
NM  64759 
NM  66330  . 


2  S,  R    IE 
MRGCO  Map 
2S„R   IE. 
Map  158 

i  S    R    IE,. 
Mao  158, 

3S,  H   IE 
Map  166, 

3  S,  R  1  E  Sec  31 ,  Lots  44.  45,  and  47  and  portion  of  Lots  41  and  48. 
4KA  porwi  ot  'r  as  Tr  15  portwns  of  old  road.  Luis  Lopez  Drtch  and 
linear  pa'cel  MRGCC  Map  166 

2  S  R  1  E  Sec  30,  portion  o<  Lola  33,  34  and  35,  AKA  Ni  '2  Ti.  20  and 
pCiOT'  o(  puouc  load,  MRGCD  Map  1 58 

4  S  ,  R   1  E    Sec  5,  Lot  38  AKA  portKm  o<  read,  MRGCD  Map  167 

4  S  ,  R   IE,  Sec-  5,  Lot  39   AKA  portxjn  of  Tr   86,  and  unloned  porl»n  of 

Sa"  Amorao  Riverside  Drain  and  canal  aro  co»»veyance  cnanneU  MRGCO 

Map  167 

4  S-.  R   1  E  .  Sec  8.  Lot  62,  AKA  porflon  of  ok"  -eac:  MRGCD  Map  i68  

4  S,  R,  1  E  ,  Sec,  8.  loi  59  AKA  oortKjn  of  oW  read.  MRGCO  Map  168 

4  S.  R   1  E  ,  Sec  9,  Lot  12   Ai«A  Tr  81,  MPGCO  Map  168 _. 

4  a.  R    IE.  Sec-  9,  Lot  I'    AhA  portion  of  Tr    113   MRGCO  Map  188.... 

1  E    Sec   8,  Lot  63  Aka  portion  ot  0(d  road.  MRGCD  Map  188 

1  E    Sec  3  Lol  61   AKA  portK)n  of  road,  MRGCO  Map  168 _ 

1  E    Sec  6,  Lot  56 

1  E    Sec.  6  LOIS  58,  60  and  71    ,  ,    

1  E    Sec  «  Lots  25,  47,  and  57 

1  E.  Sec  6.  LOI  78 „ ,.         

Sec  6  lOI  66 I „__„_.™.__... 


I 


Approx.  10 

Appiox.  20 

AppnOK.  17.0 


AppraR.25.0,. 


4  S 
4  S 
4S 
4S 
4S 
4S. 
4  S 
4  S 
4S. 
4  S 
4  S 
4  S. 
4S, 
4S 
4S, 
4  S 
4  S 
4S, 

2  S,  R    1   E     Sec    3 
MRGCO  Map  159 


Sec  6  LOI  77 

Sec  6,  Lots  31  and  46;  Set  7.  Lot  22.. 

Sec  6.  Lois  32  and  96 „ 

Sec  5  _.nts  73,  75.  and  78 

Sec  6.  LOIS  26  and  85 

Set  5,  LOI  49  .  

Sec  6   Lois  56  and  84  

Sec  6,  LOts  54,  6£,  and  ^i 

Sec  6  ;.oi  57  , 
Sec  6  ^01  79  . 
Se: 


6.  ...ol  65 I 

portion  of  Lot  9.  AKA  ioortun  ot  Trs.  7A  and  7B, 


155. 
2.68.. 


020.. .„ 

.  0.09. 

i  0  50. 

1  0.04 

0.10. 

036 

0.02. 

1.41. 

0.82 

0.95 

3.05..... 
0.07. — 
17.58... 

0.S9 

Ap^ratL 

0.16,.... 
Approx. 

0.83 

183..... 
0.10„._ 

0.19 

0.83 

Approx. 


2.0. 


S2.50/ac 

$2.50/ac 

$2.50/ac — 

$2.50/ ac.- 

$7S0/ac 


$iOO/ac.  to  $500/ae 

$5,00 

$7.50.. 


0.25.. 


2.0. 


$Z50 

$2.50 

$1.000 

$2.50.. 

$2.50.... 

$250  

$2.50 

$5.00  

$2.50 

$2.50,_ 

$10.00 

$2.50.. 

$4355 

$2.50 

S2.50/ac... 

S250 

$2.50/ac.... 

$2.50. 

$5.00l 

S2JS0 

$2.50  

$2.50. _. 

$3,00b/ae.. 


Co^r•peti^ve 
ComtietfTive 
Competitive. 
CompelKive 
Comjaetnive 
Competitive 
Competcive 
CompeU've, 
CornpetSive 
MooiSeo 

cc^.Vie"-'-i 
MoOii*>0 

eompeiitiye, 
Otrect, 

OPKt. 

OncL 
Oraa 
Direi^ 

DiMCt 

Ona. 
Direct. 
Ovect. 

Direct 

OlracL 
Ovect 


Direct 

Direcl 
Okect 
Direct 
Ofrea 
Oiract. 
Difact 
Oiract 
Direct. 
Oiract 
DIrecl. 
umct 
Direct 
Ovect 
Ovecl. 
Direcl. 
Oiract 
Ovect 
Direct 
ovect 
Ovect 

DIMCI. 

Oiieet 
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Parcel  No  Sena!  No, 


86-47 


NW  63915 


ces 
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Legal  aescfiotion  nmpm 


Acreage 


A^xva^sec:  •ahje 


Werv^d  o<  saie 


T  4  S  .  R   1  E,  Sec  6,  Lol  48  . 


Aa&,o«  0  25  a  bZ  ac 


Olracl 


Sales  Procedures 

All  bidders  must  be  18  years  of  age  or 
over  and  U.S.  Citizens,  and  corporations 
be  subject  to  the  laws  of  any  state  or  oi 
the  United  States.  Bids  must  be  made  by 
the  principal  or  his  duly  qualified  agent. 

Sealed  bids  for  parcels  86-1  through 
86-11  will  be  considered  only  if  received 
in  the  Socorro  Resource  Area  Office,  198 
Neel  Avenue,  Socorro,  New  Mexico 
87801.  before  10:00  a.m.,  on  November 
30, 1987,  the  date  of  the  opening.  Bids  of 
less  than  fair  market  value  will  be 
rejected  as  required  by  FLPMA. 

Each  sealed  bid  must  be  accompanied 
by  postal  money  order,  bank  draft  or 
cashier's  check  made  payable  to  the 
Bureau  of  Land  Management,  for  not 
less  than  10  percent  or  more  than  30 
percent  of  the  amount  of  the  bid.  The 
sealed  bid  envelope  must  be  marked  in 
the  lower  left-hand  comer  as  follows: 

"Public  Sale  Bid  Parcel , 

Serial  No. , 

Sale  Held .  1987. 

(date) 

The  highest  qualifying  bid  for  each 
parcel  will  establish  the  sale  price  for 
that  parcel.  If  two  or  more  envelopes  are 
received  containing  valid  bids  of  the 
same  amount  for  the  same  parcel,  the 
determination  of  which  is  to  be 
considered  the  highest  designated  bid 
will  be  by  supplemental  biddings.  In 
such  a  case,  the  high  bidders  will  be 
allowed  to  submit  oral  or  sealed  bids  as 
designated  by  the  Authorized  Officer. 

The  successful  bidder  will  be  required 
to  pay  the  remainder  of  the  sale  price 
prior  to  expiration  of  180  days  from  the 
date  of  the  sale.  Failure  to  submit  the 
full  sale  price  within  the  above  specified 
time  limit  will  result  in  cancellation  of 
the  sale  of  the  specific  parcel  and  the 
deposit  will  be  forfeited  and  disposed  of 
us  other  receipts  of  sale. 

Ail  bids  will  be  either  returned, 
accepted,  or  rejected  within  30  days  of 
the  sale  date.  Parcels  not  sold  on  the 
day  of  the  sale  will  be  offered  for  sale 
every  first  Tuesday  of  each  month,  same 
time  and  place,  on  a  competitive  sealed 
bid  basis  until  sold,  or  until  May  30. 
1988.  at  close  of  business. 

Parcels  86-10  and  86-11  will  be 
offered  as  modified  competitive  sales  to 
the  designated  bidders  who  are  the 
known  accessible  landowners.  Only 
bids  from  the  following  designated 
bidders  will  be  accepted  on  parcel  86- 
10: 

1.  J.  M.  Ortega.  Box  342,  Socorro.  New 
Mexico  87801 


2.  Rudy  Olguin,  Rt.  1.  Box  303, 
Stanfield.  Arizona  85272 

3.  Pedro  Pino.  Box  735,  Socorro.  New 
Mexico  87801 

4.  New  Mexico  Department  of  Game 
and  Fish,  State  Capitol,  Santa  Fe,  New- 
Mexico  87503 

Only  bids  from  the  following 
designated  bidders,  will  be  accepted  for 
parcel  No.  11; 

1.  Ambrocio  Armijo,  Box  1878, 
Socorro,  New  Mexico  87801 

2.  Estate  of  Dulcinea  G.  Lopez,  whose 
last  known  address  was  107  Neel, 
Socorro,  New  Mexico  87801 

3.  Ludvig  Nielson,  P.  O.  Box  2461,  Las 
Cruces,  New  Mexico  88004 

4.  Ralph  and  Sophie  Pina.  3581 
Mocassin  Avenue,  San  Diego.  California 
92117 

5.  Estate  of  Jose  Saavedra,  whose  last 
known  address  was  c/o  Onesimo 
Saavedra,  Socorro,  NM  87801 

Parcel  86-12 

County  of  Socorro.  Box  I.  Socorro,  New 
Mexico  87801 

Parcel  86-13 

Albert  Zimmeriy,  Box  1484.  Socorro, 
New  Mexico  87801 

Parcel  86-14 

Joe  C.  Olguin  Box  1501.  Socorro,  New 
Mexico  87801 

Parcel  86-15 

Lawrence  Jaksha.  P.  0.  Box  922, 
Socorro,  New  Mexico  87801 

Parcel  86-16 

William  M.  Emillio,  P.  O.  Box  5,  Socorro, 
New  Mexico  87801 

Parcel  86-17 

Juan  Maria  Pino,  et  al,  c/o  Pete  Pino, 
Box  735,  Socorro,  New  Mexico  87801 

Parcel  86-18 

Robert  V.  Sanchez,  212  Mt.  Carmel. 
Socorro.  New  Mexico  87801 

Parcel  88-19 

Middle  River  Grande  Conservancy 
District  (MRGCD],  P,0,  Box  58l" 
Albuquerque.  .New  Mexico  87103 

Parcel  86-20 

Paul  Marshall.  P.O  Drawer  CC,  Socorro. 
.New  Mexico  87801 

Parcel  86-21 

Karen  A.  Abraham,  Larry  P.  Abraham, 
and  Sandra  K.  Dhier:  8513  Chambers 


Place,  N.E..  Albuquerque,  New  Mexico 
8-109 

Parcel  86-22 

Felix  Lopez,  Rt.  2.  Box  138.  Socorro,  New 

Mexico  87801 

Parcel  86-23 

MRGCD.  Box  581,  Albuquerque,  New 
Mexico  87103 

Parcel  86-24 

Elmmet  Bneger,  Bonito  Route.  N'ogal, 
New  Mexico  88341 

Parcel  86-25 

Orlando  Armijo,  Route  2.  Box  "OeE, 
Aiamogordo.  .New  .Mexico  88310 

Parcel  86-26 

Ludvig  D.  and  Eiicia  E.  Nielson,  P  O,  Box 
2461,  Las  Graces,  New  Mexico  88003 

Parcel  8&-27 

Ambrocio  Armijo,  Box  18"8,  Socorro, 
New  Mexico  87801 

Parcel  86-28 

Ralph  G.  and  Sophie  Pina.  3581 
Mocassin  Avenue,  San  Diego, 
California  92117 

Parcel  86-29 

County  of  Socorro.  Box  L  Socorro.  New 
Mexico  87801 

Parcel  86-30 

MRGCD,  Box  581.  Albuquerque,  New 
Mexico  87103 

Parcel  86-31 

Ernest  Zamora,  Route  2,  Box  82,  Socorro. 
New  Mexico  87801 

Parcel  86-32 

Paul  Marshall,  P.O.  Box  CC.  Socorro. 
New  Mexixo  87801 

Parcel  86-33 

John  Gerbracht.  855  Ft.  Sheldon  Road, 
Las  Cruces,  New  Mexico  88001 

Parcel  86-34 

State  of  New  Mexico  Highway 
Department.  Box  1149.  Santa  Fe,  New 
Mexico  87501 

Parcel  86-35 

Pete  Saavedra,  Lost  Canyon.  Elephant 
Butte.  New  Mexico 

Parcel  86-36 

AT&SF  Railway,  900  Polk  Street. 
Amarillo,  Texas  71971 
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Pun  fl  86-37 

Charles  Headen  and  Herbert  Gushing. 
Box  858,  Socorro.  New  Mexico  87801 

Parcfl 86-38 

.•\mado  Gallegos,  Box  104,  San  Antonio, 
New  Mexico  87832 

Pare f 1 86-39 

David  Gonazalez,  Route  2,  Box  129, 
Socorro.  New  Mexico  87801 

Parcel  86-iO 

Candido  Miranda.  814  Padilla  Place, 
Socorro,  New  Mexico  87801 

Parcel  86-^1 

Billy  Bachman,  Box  1551,  Socorro,  New 
Mexico  87801 

Parcel  86-42 

County  of  Socorro,  Box  I,  Socorro,  New 
Mexico  87801 

Parcel  86-43 

Jimmy  Zamora,  Star  Route,  Box  82, 
Socorro,  New  Mexico  87801 

Parcel  86-f4 

Fred  DuBois,  Star  Route  2.  Box  153. 
Socorro,  New  Mexico  87801 

Parcel  86-15 

Alex  P.  Lopez.  208  Flighway  60,  Socorro, 
New  Mexico  87801 

Parcel  86-46 

Cornelio,  Nattie,  Tomas.  and  Frances 
Gonzales.  P.O.  Box  654.  Socorro.  New 
Mexico  87801 

Parcel  86-47 

Henry  Padilla,  802  Padilla  Place, 
Socorro.  New  Mexico  87801 

Terms  and  Conditions 

Terms  and  conditions  applicable  to 
the  sale  are: 

1.  The  patents,  when  and  if  issued, 
will  contain  a  reservation  to  the  United 
States  for  ditches  and  canals. 

2.  All  minerals  wiil  be  reserved  to  the 
I'nited  States  together  with  the  right  to 
prospect  for.  mine,  and  remove  the 
minerals. 

3.  All  patents  will  be  issued  subject  to 
\..i!id  existing  rights. 

4.  Parcels  1  and  6.  10-25.  27-28,  30-32. 
36-42  and  46-47  lie  within  a  floodplain. 
and  the  patents  will  contain  land  use 
restrictions  as  required  by  Executive 
Order  11988. 

5.  On  parcels  10.  19.  20,  21,  and  27.  the 
patents  will  contain  wetland 
restrictions. 

6.  On  parcels  6-9.  34.  36.  38.  and  41-43. 
the  patents  will  he  issued  subject  to 
right-of-way  NM  66329  for  a  Socorro 
F.leclric  Cooperative  power  line. 


7.  On  parcels  6.  9.  33,  38,  43,  and  44, 

the  patents  will  be  issued  subject  to 
right-of-way  NM  09223  to  the  New 
Mexico  State  Highway  Department. 

8.  On  parcels  10.  20,  and  21.  the  patent 
will  contain  a  reservation  to  the  U.S. 
Government  for  Bureau  of  Reclamation's 
(BORs)  Escondida  Drain. 

9.  On  parcels  6.  9.  31.  32.  40,  and  47, 
the  patent  will  be  issued  subject  to  an 
existing  access  road. 

10.  Parcels  2-5  are  encumberd  by  the 
Socorro  Electric  Cooperative's  power 
lines. 

11.  On  parcel  2,  the  patent  will  be 
issued  subject  to  right-of-way  NM  20855 
for  water  facilities. 

DATES:  Interested  parties  may  submit 
comments  regarding  the  proposed  action 
to  the  Socorro  Resource  Area  Manager 
on  or  before  November  2. 1987. 
ADDRESSES:  Comments  should  be  sent 
to  Bureau  of  Land  Management,  Socorro 
Resource  Area,  198  Neel  Avenue  NW., 
Socorro,  NM  87801. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jon  licrtz,  C.iciia  Herrera.  or  Lois  Bell  at 
(505)  835-0412. 

SUPPLEMENTARY  INFORMATION: 
Additional  information  concerning  the 
land,  terms  ard  conditions  of  sale,  and 
bidding  instruction  may  be  obtained 
from  the  Socorro  Resource  Area  Office 
at  the  above  address. 

Comments  must  reference  specific 
parcel  numbers.  Adverse  comments 
received  on  specific  parcels  will  not 
affect  the  sale  of  any  other  parcel.  Any 
adverse  comaients  will  be  evaluated  by 
the  State  Director  who  may  vacate  or 
modify  this  realty  action  and  issue  a 
final  determination.  In  the  absence  of 
any  objections,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 

Upon  publication  in  the  Federal 
Register,  the  land  described  above  will 
be  segregated  from  appropriation  under 
the  public  land  laws,  including  the 
mining  laws.  The  segregative  effect  of 
this  notice  of  realty  action  shall 
terminate  upcn  issuance  of  patent  or 
other  document  of  conveyance  to  such 
land,  upon  publication  in  the  Federal 
Register  of  a  termination  of  the 
segregation  or  270  days  from  the  date  of 
publication,  fvhichever  occurs  first. 

The  BLM  may  accept  or  reject  any  or 
all  offers,  or  withdraw  any  land  or 
interest  in  land  for  sale.  if.  in  the  opinion 
of  the  Authorized  Officer, 
consummation  of  the  sale  would  not  be 
fully  consistent  with  FLPMA  or  another 
applicable  law. 
Robert  R.  Calkins, 
A  cling  District  Manager. 
[PR  Doc.  87-21475  Filed  &-16-a7;  8:45  amj 

BILLING  CODE  *X\0-FB-U 


[WY-C60-07-4212-14-W-887221 

Postponement  of  Realty  Action  for 
Public  Lands  In  Goshen  County,  WY 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Postponement  of  sale  data  for 

realty  action  in  Goshen  County, 

Wyoming. 

SUMMARY:  The  sale  date  of  September 
23, 1987  for  a  realty  action  (a  modified 
competitive  sale)  for  land  parcel  W- 
88722.  T.  23  N.,  R  62  W..  Section  29. 
WV2SWV4.  Seclioin  32,  NW'm.  Sixth 
Principal  Meridian  published  in  the 
Federal  Register  on  Thursday  [uly  30, 
1987  152  /■'/?  28488-28489}  is  hereby 
postponed  until  further  notice,  pending 
further  analysis. 

Any  sale  bids  will  be  returned 
immediately  to  the  party  of  issuance. 

When  further  analysis  is  completed,  a 
decision  will  be  made  as  to  whether  to 
reoffer  the  parcel  for  sale.  If  the  parcel 
should  be  made  available  for  sale  the 
sale  date  will  be  rescheduled  and  all 
affected  parlies  contacted. 
SUPPLEMENTARY  INFORMATION:  For  any 
further  information,  contact  the  Platte 
River  Resource  Area  Office.  P.O.  Box 
2420,  815  Connie.  Mills,  WY  82644. 
phone  (307)  261-5008. 

Dated:  September  10. 1987. 
Donald  D.  Whyde.   j 
Acting  District  Manager 
[FR  Doc.  87-21518  Filed  9-16-87;  8:45  amj 

BILLING  CODE  4310-22-M 


fCA-340-07-4520-12;  Group  960) 
Plat  Of  Survey;  California 

September  9. 1987.  1 

1.  This  plat  of  the  following  described 
land  will  be  immediately  placed  in  the 
open  files  in  the  California  State  Office. 
Sacramento,  California,  and  will  be 
available  to  the  public  as  a  matter  of 
information.  Copies  of  this  plat  and 
related  field  notes  may  be  furnished  to 
the  public  upon  payment  of  the 
appropriate  fee.  Public  notice,  as 
provided  in  43  CVR  1813.1-2  (BLM 
Manual,  section  2097 — Opening  Orders) 
is  required.  The  date  selected  for  the 
filing  shall  be  at  least  45  days  after  the 
date  the  Federal  Register  Notice  is 
signed:  j 

Mount  Diablo  Meridian,  Tulare  County 
T.  17  S.,  R.  29  E. 

2.  This  plat  (two  sheets)  representing 
the  dependent  resurvey  of  a  portion  of 
the  subdivisional  lines,  the  survey  of  the 
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8'.^bdivision  of  Section  9,  and  the  survey 
of  Lots  1.  2,  3.  4.  5,  and  6  in  Section  9. 
Township  17  South,  Range  29  East, 
Mount  Diablo  Meridian,  California, 
under  Group  No  960,  California,  was 
accepted  August  14, 1987. 

3.  This  plat  will  immediately  become 
the  basic  record  of  describing  the  land 
for  all  authorized  purposes.  This  plat 
has  been  placed  in  the  open  files  and  is 
available  to  the  public  for  informa'ion 
only. 

4.  This  plat  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau. 

5.  All  inquiries  relating  to  the  land 
should  be  sent  to  the  California  State 
Office,  Bureau  of  Land  Management, 
Federal  Office  Building,  2800  Cottage 
Way,  Room  E-2841,  Sacramento. 
California  95825. 

Herman  J.  Lyttge, 

Chie*'.  Public  Information  Section. 

(PR  Doc.  87-21439  Filed  9-l&-«7.  8:45  amj 

BtLUNG  CODE  «310-40-M 
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ICA-940-07-4520-12;  C-9-871 

Filing  of  Ptat  of  Survey;  California 

S^'ptember  9.  1987. 

1.  This  supplemental  plat  of  the 
following  described  land  will  be 
officially  filed  in  the  California  State 
Office.  Sacramento,  California 
immediately: 

Mount  Diablo  Meridian,  Plumas  County 

T  26  \  .  R.  9  E. 

2.  This  supplemental  plat  of  the  .N  '/z 
of  Section  16,  Township  26  North,  Range 
9  East,  Mount  Diablo  Me-   Jian. 
California,  was  accepte    September  1, 

1987. 

3.  This  supplemental  plat  will 
immediately  become  the  basic  record  of 
describing  the  land  for  all  authorized 
purposes.  This  plat  has  been  placed  in 
the  open  files  and  is  available  to  the 
public  for  information  only. 

4.  This  supplemental  plat  was 
executed  to  meet  certain  administrative 
needs  of  the  Plumas  National  Forest. 

5.  All  inquiries  relating  to  this  land 
should  be  sent  to  the  California  State 
Office,  Bureau  of  Land  Management. 
Federal  Office  Building,  2800  Cottage 
Way,  Room  E-2841,  Sacramento, 
California  95825. 

Herman  ].  Lyttge, 

Chief.  Public  Information  Section. 

[FR  Doc.  87-21440  Filed  9-16-87;  8;45  am) 

BILLING  COOC  4310-40-M 


ICA-940-07-4520-1?;  C-2-87] 

Filing  of  Plat  of  Survey,  California 

September  9.  1987. 

1.  This  supplemental  plat  of  the- 
following  described  land  will  be 
officially  filed  in  the  California  Stale 
Office.  Sacramento,  California 
immediately: 

Ntount  Diablo  Meridian.  Shasta  County 

T  38  .\..  R,4  VV. 

2.  This  supplemental  plat  of  Section 
22,  Township  38  .North.  Range  4  West. 
Mount  Diablo  Meridian.  California,  was 
accepted  July  28,  1987. 

3.  This  supplemental  piat  will 
immediately  become  the  basic  record  of 
describing  the  land  for  all  authorized 
purposes.  This  plat  has  been  placed  in 
the  open  files  and  is  available  to  the 
public  for  information  only. 

4.  This  supplemental  plat  was 
executed  to  meet  certain  administrative 
needs  of  the  Shasta  National  Forest. 

5.  Ail  inquiries  relating  to  this  land 
should  be  sent  to  the  California  State 
Office.  Bureau  of  Land  Management, 
F.'deral  Office  Building.  2800  Cottage 
Way.  Room  E-2841,  Sacramento, 
California  95825.- 

Herman  j.  Lyttge, 

Ch!ffPubJc  Information  Section. 

[IT^  Doc,  87-21441  Filed  9-1G-87;  8:45  am) 

SILUNG  CODE  *31»-40-M 


(CA-940-07-4520-12;  C-7-«7] 
Filing  of  Plat  of  Survey,  Callforrwa 

September  9.  1987. 

1.  This  supplemental  plat  of  the 
fi>llow!ng  described  land  will  be 
offxialiy  filed  in  the  California  State 
Office.  Sacramento.  California 
immediately: 

Mount  Diablo  Meridian,  Shasta  Count> 
T  37  .\    R.  5  W. 

2.  This  supplemental  plat  of  Section  2. 
Township  37  North,  Range  5  West. 
Mount  Diablo  Mendian.  California,  was 
accepted  August  7, 1987, 

3.  This  supplemental  plat  w:!l 
immediately  become  the  basic  record  of 
describing  the  land  for  all  authonzed 
purposes.  This  plat  has  been  placed  in 
the  open  files  and  is  available  to  the 
public  for  information  only. 

4.  This  supplemental  plat  was 
executed  to  meet  certain  administ.'-ative 
needs  of  the  Shasta-Trinity  National 
Forest. 

5.  All  inquiries  relating  to  this  land 
should  be  sent  to  the  California  State 
Office,  Bureau  of  Land  Management. 
Federal  Office  Building.  2800  Cottage 


Way,  Room  E-2841,  Sacramento. 
California  95825, 
Hemian ).  Lyttge, 

Chief.  Public  Information  Section. 

|FR  Doc  8--2144:  Filed  S-lS-fi?:  8:45  am] 

BILLING  CODE  4310-4(Myl 


ICA-940-07-4520-12;  C-5-871 

Filing  of  Plat  of  Survey;  California 

Septerr.bt'r  Q,  11*8" 

1.  This  supplemental  plat  cf  the 
follow^i.ng  described  land  will  be 
officially  filed  in  the  California  State 
Office,  Sacramento,  Cahfornia 
immediately: 

Mount  Diablo  Meridian.  Plumas  County 
T  26  .\..  R  9  E. 

2.  This  supplemental  plat  of  the  S'-^ 
Section  9.  Township  26  .North.  Range  9 
East.  .Mount  Diablo  Meridian,  California, 
was  accepted  August  7.  1987. 

3.  This  supplemental  plat  will 
immediately  become  the  basic  record  of 
descnbing  the  land  for  all  authonzed 
purposes.  This  plat  has  been  placed  in 
t,-;e  open  files  and  is  available  to  the 
p..blic  for  information  only. 

4.  This  supplemental  plat  was 
executed  to  meet  certain  administrative 
needs  of  the  Plumas  National  Forest 

5.  All  inquiries  relating  to  this  land 
should  be  sent  to  the  California  Slate 
Office.  Bureau  of  Land  Management. 
Federal  Office  Building.  2800  Cottage 
Way.  Room  E-2841.  Sacramento, 
California  95825. 

Herman  |  L\ttge. 

Ciiie^.  Pubiic  !nk'r:nct/on  Sfctjon. 

(FR  Doc.  87-21443  Filed  9-16-87:  8:45  am) 

BILUNG  CODE  4310-40-M 


[  lt>-010-07-4322-02-AOBDl 

Boise  District  Grazing  Advisory  Board; 
Meeting 

AGENCY:  Bureau  of  Land  Management, 

Bc:se  District  Office, 

ACTION:  Notice  of  meeting 

summary:  The  Boise  BLM  District  will 
conduct  a  meeting  of  the  District 
Grazing  Advisory  Boa,'^  or.  October  14 
and  15,  1967.  The  meeting  agenda  for 
October  14  will  include  a  summan,'  of 
proposed  Fiscal  Year  1988  range 
improvement  projects,  a  su.mmary  of 
Fiscal  Year  1987  range  improvement 
accomplishments,  a  review  of  riparian 
management  projects,  and  a  discussion 
of  \he  planned  greenstripping  program. 
A  tour  of  range  improvement  projects 
will  be  conducted  October  15. 
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DATES:  Wedncsddy,  October  14  and 

Thursday.  October  15.  1987. 

ADDRESS:  Boise  District.  Bureau  of  Land 

Management,  3948  Development 

Avenue.  Boise.  Idaho  83705. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barry  Rose.  Public  Affairs  Specialist, 

Boise  BL-M  District,  (208J  334-9661. 

|.  David  Brunner, 

Distncl  ManayiT. 

September  9,  1987. 

|FR  Doc  87-21516  Kil.d  9-16-87;  8:45  am] 

BILLING  CODE  4310-GO-M 

[MT-921-07-4121-10] 

Public  Meeting  Announcement  and 
Request  for  Public  Comments  on 
Long-Range  Market  Analysis;  Fort 
Union  Regional  Coal  Team  Activities 

ACTION:  Notice  of  public  meeting. 

summary:  The  Fort  Union  Regional  Coal 
Team  (RCT)  requests  public  comments 
on  a  Fort  Union  regional  long-range 
market  analysis  by  October  19. 1987. 
The  RCT  will  review  the  long-range 
analysis  and  public  comments  during  a 
public  meeting  on  November  5.  1987. 
The  primary  purpose  of  this  RCT 
meeting  will  be  to  assess  the  need  to 
resume  federal  coal  leasing  in  the  Fort 
Union  Coal  Region.  The  full  agenda  for 
the  RCT  meeting  is  listed  below. 
DATE:  The  RCT  will  meet  at  8:30  a.m.  on 
November  5,  1987.  Long-range  market 
analysis  comments  must  be  submitted 
by  October  19.  1987.  in  order  to  assure 
full  consideration. 

ADDRESS:  The  RCT  meeting  will  be  held 
in  the  Sky  Top  Room,  on  the  24th  floor 
of  the  Billings  Sheraton  Hotel  located  at 
27  North  27th  Street.  Billings.  Montana 
59101.  The  telephone  number  there  is 
Area  Code  406,  252-7400.  Comments 
regarding  the  Fort  Union  long-range 
market  analysis  should  be  sent  to  Bill 
Frey.  Bureau  of  Land  Management,  P.O. 
Box  36800,  Billings.  MT  59107. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bill  Frey,  Telephone  (406)  657-6841  or 
FTS  585-6841. 

SUPPLEMENTARY  INFORMATION:  Copies 

of  the  Fort  Union  regional  long-range 
market  analysis  may  be  obtained  from 
Bill  Frey  at  the  above  specified  address 
or  telephone  numbers.  Public  comments 
received  by  October  19,  1987.  will  be 
reviewed  by  the  RCT  during  the  meeting 
on  November  5.  1987.  The  market 
analysis  and  public  comments  will  be 
major  factors  used  by  the  RCT  in 
recommending  whether  or  not  to  resume 
coal  leasing  activity  planning. 

Public  input  opportunities  will  be 
provided  on  all  agenda  items.  The 
agenda  for  this  meeting  is  as  follows: 


I.  Introduction 

II.  .^pp^oval  of  Minutes  of  Last  RCT  Meeting 

III.  Regional  Activity  Status 

A.  Production 

B.  PRLAs 

C.  F.xchange 

D.  Emergency  Leasing 

F..  Planning  (North  Dakota  Resource 
Management  Plan) 

IV.  Long-Range  Market  Analysis 

A.  Summarize  Document 

B.  Review  Comments 

V.  RCT  Activity  Planning  Recommendations 

A.  Resumption  or  Deferral  of  Activity 
Planning 

B.  Select  RCT  Operating  Mode 

VI.  Data  Adequacy  Standards 
Marvin  LeNoue, 

A  ding  State  Director. 

|FR  Doc.  87-21435  Filed  9-16-87;  8:45  am] 

BILLING  CODE  4310-ON-M 


(CO-030-4410-08-17841 

Montrose  District  Advisory  Council 
Meeting 

AGENCY:  Bureau  of  Land  Management 
Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  43  CFR  Subpart  1784, 
that  a  meeting  of  the  Montrose  District 
Advisory  Council  will  be  held  October 
29. 1987  in  Montrose,  Colorado. 

DATES:  Requests  to  present  oral 
comments  must  be  received  by  October 
26, 1987.  The  meeting  is  scheduled 
October  29.  1987. 

ADDRESS:  Submit  requests  to  comment 
or  requests  for  further  information  to: 
District  Manager,  Bureau  of  Land 
Management,  Montrose  District  Office, 
2465  South  Townsend  Avenue, 
Montrose,  Colorado  81401, 

SUPPLEMENTARY  INFORMATION:  The 

meeting  will  convene  at  9:30  a.m.  in  the 
Montrose  District  conference  room.  The 
meeting  is  open  to  the  public;  anyone 
wishing  to  make  an  oral  statement  must 
notify  the  District  Manager  by  October 
26,  1987. 
The  agenda  will  include: 

1.  Election  of  officers. 

2.  Discussion  of  District  Manager's 
priorities, 

3.  Update  on  Resource  Area  programs 
and  issues. 

4.  Discussion  of  the  Gunnison  Gorge 
Recreation  Area  Management  Plan 
amendment. 

5.  Discussion  of  the  Draft 
Uncompahgre  Basin  Resource 
Management  Plan. 


Dated:  September  9.  1987. 
Ken  Herman, 
Acting;  District  Manager. 
|KR  Doc.  87-21436  Filed  9-16-87;  8:45  am] 
BILLING  CODE  4310-JB-M 

Bureau  of  Reclamation 

Draft  Environmental  Impact  Statement; 
Change  of  Water  Use  In  Willard 
Reservoir,  Weber  Basin  Project,  Utah 

AGENCY:  Bureau  of  Reclamation. 
Interior.  | 

ACTION:  Notice  of  availability  of  draft 
environmental  impact  statement. 


SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969,  as  amended,  the 
Department  of  the  Interior  has  prepared 
a  Draft  Environmental  Impact  Statement 
(DES)  on  the  change  of  water  use  in  the    . 
Willard  (A.  V.  Watkins)  Reservoir,  a 
feature  of  the  Weber  Basin  Project, 
Utah,  I 

Public  hearings  will  be  held  in  the 
project  area.  Oral  statements  at  the 
hearings  will  be  limited  to  10  minutes 
each.  Speakers  will  be  scheduled 
according  to  their  time  preference,  if 
any,  as  requested  by  letter  or  telephone. 
Requests  for  scheduled  presentations 
will  be  accepted  until  4  p.m.  on  October 
19. 1987.  W'ritten  comments  should  be 
submitted  to  the  Regional  Director's 
office  address.  Attention:  UC^iOO,  in 
Salt  Lake  City,  Utah,  by  November  10. 
1987,  Written  comments  received  by  this 
date  will  be  printed  in  full  in  the  final 
environmental  statement. 

DATES: 

Weber  County  Health  Department 
Auditorium,  2570  Grant  Avenue, 
Ogden,  Utah— October  20. 1987 

City  County  Building.  City  Council 

Chamber.  325  South  State  Street,  Suite 
3.  Salt  Lake  City.  Utah— October  21. 
1987 

ADDRESSES:  Copies  of  the  DES  can  be 

obtained  by  contacting  one  of  the 
following  offices: 

1.  Director.  Office  of  Environmental 
Affairs.  Room  7425,  Bureau  of 
Reclamation  Washington,  DC  20240, 
telephone  (202)  343-1991. 

2.  Regional  Director,  Bureau  of 
Reclamation,  P.O.  Box  11568,  Salt  Lake 
City,  Utah  84147,  telephone  (801)  524- 
5580. 

3.  Utah  Projects  Office.  Bureau  of 
Reclamation.  P.O.  Box  1338.  Provo.  Utah 
84603.  telephone  (801)  379-1000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anyone  interested  in  presenting 
statements  at  the  hearings  should 
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contact  Kate  O'Hare.  Bureau  of 
Reclamation,  Utah  Projects  Office.  P.O. 
Box  1338.  Provo.  Utah  84601.  or 
telephone  (801)  379-1000. 
SUPPLEMENTARY  INFORMATION:  The  DES 
describes  environmental  impacts  of  five 
alternatives  for  using  33.000  acre-feet  of 
currently  unsold  water  in  Willard 
Reservoir.  The  215,000  acre-foot 
capacity  reservoir  was  onginally 
intended  to  provide  irrigation  service  to 
agricultural  lands  along  an  area  on  the 
eastern  shore  of  the  Great  Salt  Lake. 
However,  since  the  reservoir  completion 
23  years  ago,  the  demand  for  irrigation 
water  did  not  develop  as  anticipated, 
leaving  about  33,000  acre-feet  of 
available  water  unsold.  This,  in 
combination  with  a  series  of  unusually 
wet  years,  contributed  to  an  unplanned 
stable  water  surface  which  could 
sustain  a  reservoir  fishery  and 
encourage  a  much  higher  amount  of 
recreation  use  than  expected.  The 
administering  agency,  the  Weber  Basin 
Water  Conservancy  District,  has 
proposed  selling  the  water  for  municipal 
and  industrial  (M&I)  use.  The  State 
Division  of  Wildlife  Resources.  Division 
of  Parks  and  Recreation,  and  the  U.S. 
Fish  and  Wildlife  Service  recognize  that 
they  made  no  eariy  recommendations 
for  fish  and  recreation  use  of  the 
reservoir.  However,  developments  now 
indicate  a  strong  demand  for  such  use. 
and  these  agencies  now  recommend  that 
consideration  be  given  to  holdmg  the 
water  in  the  reservoir  for  fish  and 
recreation  purposes. 

Five  alternatives  are  being  evaluated 
in  the  NEPA  document.  The  first 
alternative  would  have  the  project 
proceed  as  originally  designed  and 
authorized.  The  33.000  acre-feet  of  water 
would  remain  available  for  irrigation 
use.  This  plan  constitutes  the  "No 
Federal  Action"  alternative  required  bv 
NEPA. 

The  second  alternative  would  limit 
project  water  sales  to  the  present  level. 
The  33.000  acre-feet  of  unsold  wafer 
would  have  to  be  purchased  by  a  public 
entity  which  would  facilitate  holding  the 
water  in  the  reservoir  for  fish,  wildlife. 
and  recreation  purposes.  Because  of  the 
large  amounts  of  precipitation  and  high 
streamflow  that  have  occurred  in  recent 
years,  some  of  the  water  sold  has  not 
been  used.  This  has  resvlted  in  a  fairiy 
stable  water  level  in  the  reservoir. 
Under  average  or  dry  conditions,  all  of 
the  sold  water  would  be  used  and  cause 
the  reservoir  to  drop.  The  i.mpact  of 
using  ail  sold  water  with  the  33.000  acre- 
feet  held  for  fish  and  recreation  is 
described  in  the  document. 

The  third  alternative  is  proposed  by 
the  Weber  Basin  Water  Conservancy 


District.  The  33.000  acre-feet  of  unsold 
irrigation  water  would  be  converted  and 
sold  for  .M&l  purposes. 

The  fourth  alternative  would  limit  the 
sale  of  water  to  the  present  level  and  in 
addition,  provide  recommended 
seasonal  water  elevations  for  fisher.es 
and  recreation.  A  public  entity  would 
have  to  not  only  purchase  the  33.000 
acre-feet  of  unsold  water,  but  would 
also  have  to  acquire  some  water  already 
sold  to  irrigators  in  order  to  hold 
reservoir  levels  to  those  necessary  for 
fish  and  recreation. 

The  fifth  alternative  is  a  combination 
of  the  third  and  fourth  alternatives.  The 
33.000  acre-feet  of  unsold  irrigation 
water  would  be  converted  for  M&I  use 
and  also  provide  the  seasonal  water 
elevations  recommended  for  fisheries 
and  recreation.  This  alternative  would 
also  require  the  buy  back  of  some 
additional  water  already  sold. 

Dated:  September  14.  1987. 
|.  Austin  Burke, 
Acting  Commissioner. 
[FR  Doc  87-21557  Filed  9-16-87;  8:45  ami 

BILLMG  CODE  431&-0»-M 


Fish  and  Wildlife  Service 

Draft  Policy  for  Cabin  Management  on 
National  Wildlife  Refuges  in  Alaska 

AGENCY:  FiGh  and  Wildlife  Service. 
Interior. 

ACTION:  Notice. 


SUMMARY:  This  notice  advises  the  public 
that  the  U.S.  Fish  and  Wildlife  Se^v^ce 

draft  policy  concerning  cabin 
management  on  national  wildlife  refuges 
in  Alaska  is  now  available  for  review. 
Comments  and  suggestions  are  solicited, 
DATES:  Comments  must  be  received  on 
or  before  .November  16. 1987,  to  be 
considered  in  the  development  of  the 
final  policy. 

ADDRESS:  Comments  should  be  directed 
to:  Regional  Director,  U.S.  Fish  and 
Wildlife  Service,  1011  E.  Tudor  Road, 
Anchorage.  .^K  99503-6199.  Attention: 

Bill  Kaue.r. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bill  Knauer  at  the  above  address  or 
telephone  (907)  786-3399. 

SUPPLEMENTARY  INFORMATION:  The 

original  cabin  policy  for  the  Fish  and 
Wildlife  Ser\'ice  was  developed  in  1981 
and  revised  in  1984  and  was  used  as  the 
basis  for  regulations  printed  in  the  Code 
of  Federal  Regulations  Title  50.  We 
believe  revisions  are  needed  in  the 
existing  cabin  policy  and  regulations  in 
order  to: 


(1)  Clarify  some  of  the  language  in  the 
original  policy  and  correct  some  of  the 
interpretation; 

(2)  Develop  a  more  complete  set  of 
regulations  that  accurately  reflect  the 
intentions  of  the  Alaska  National 
Interest  Lands  Conservation  Act; 

(3)  Resolve  some  of  the  problems 
refuge  managers  have  had  in 
implementing  the  policy; 

(4)  Resolve  some  of  the  concerns 
expressed  by  the  public  users;  and 

The  intent  of  this  draft  policy  is  to 
allow  for  the  continued  customary  and 
traditional  uses  of  existing  cabins 
(constructed  prior  to  December  2. 1980). 
provided  that  the  uses  are  consistent 
with  existing  laws  and  regulations  and 
compatible  with  the  purposes  for  which 
the  refuge  was  established.  In  addition, 
the  intent  of  the  draft  policy  is  to  limit 
new  cabins  to  those  essential  for  the 
continuation  of  an  ongoing  activity  or 
use  allowed  within  a  refuge. 

Copies  of  the  draft  policy  are 
available  from  any  national  wildlife 
refuge  in  Alaska,  from  the  Regional 
Office  (address  above)  or  by  calling  Nfs 
Gina  Mullen  in  the  Alaska  Regional 
Office  at  (907)  78&-3390. 

Once  the  policy  is  finalized  we  will 
develop  draft  regulations  for  the  public's 
consideration  and  subsequent 
incorporation  into  the  Code  of  Federal 
Regulations. 

Dated:  September  4.  1987. 
Walter  O.  Slieglitz, 
Regional  Director. 

[FR  Doc  87-21493  Filed  9-1&-87;  8:45  amj 
BILUMG  CODE  4310-55-11 


Minerals  Management  Service 

Development  Operations  Coordination 
Document;  Brooklyn  Union 
Exploration  Co. 

AGENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  .Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  fDOCD). 

summary:  Notice  is  hereby  given  that 
Brooklyn  Union  Explorabon  Company. 
Inc.  has  submitted  a  DOCD  describing 
the  activities  it  proposes  to  conduct  on 
Lease  OCS-G  2598.  Block  £52,  South 
Marsh  Island  .^rea,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provided  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Freshwater 
City.  Louisiana. 

date:  The  subject  DOCD  was  deemed 
submitted  on  September  9, 1987. 


address:  a  copy  of  the  subject  DOCD 
is  availale  for  public  review  at  the 
PubUc  InforrPHtion  Office.  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  Room  114.  New 
Orleans,  Louisiana  (Office  Hours;  8  a.m. 
to  4:30  p.m.,  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  J.  Tolbert;  Mmerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region.  Field  Operations,  Plans. 
Platform  and  Pipeline  Section, 
Exploration/Development  Plans  Unit; 
Telephone  (504)  736-2867. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13. 
1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

D.itL'd:  Sf  ptember  in,  1987. 
J.  Rogers  Pearcy. 

Regional  Director.  Gulf  of  Mexico  OCS 
Region. 
|FR  Doc.  87-21444  Filed  9-16-87;  8:45  ami 

BILLiNG  COOE  4310-MR-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-291;  Sub-No.  1X] 

Andalusia  &  Conecuh  Railroad 
Company;  Abandonment  Between 
Andalusia  and  Gantt,  AL 

agency:  Interstate  Commerce 

Commission. 

action:  Notice  of  exemption. 

SUMMARY:  Pursuant  to  49  U.S.C.  10505, 
the  Interstate  Commerce  Commission 
exempts  the  Andalusia  and  Conecuh 
Railroad  Company  from  the 
requirements  of  49  U.S.C,  10903,  et  seq.. 
for  the  abandonment  of  its  entire  8-mile 
line  between  milepost  S— 429  plus  700 
feet  at  Andalusia,  and  milepost  S-421 
minus  1784.2  feet  at  Gantt,  AL,  subject 
to  a  condition  that,  while  operations 
over  a  2-mile  segment  at  Andalusia  may 
be  discontinued,  abandonment  of  that 
segment  may  not  be  effected  until  the 
Alabama  and  Florida  Railroad 
Company,  which  has  trackage  rights 
over  that  segment,  obtains  authority  or 


an  exemption  to  discontinue  the 

trackage  rights. 

DATES:  This  exemption  will  be  effective 

on  October  17, 1987.  Petitions  for  slay 

must  be  filed  by  September  28, 1987,  and 

petitions  to  reopen  must  be  filed  by 

October  7,  1987. 

ADDRESSES:  Send  pleadings  referring  to 

Docket  No.  AB-291  (Sub-No.  IX)  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423 

(2)  Petitioner's  representative:  Deborah 
A,  Phillips,  Esq.,  Suite  800, 1350  New 
York  Ave,  NW.,  Washington,  DC 
2000,5-4797 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar.  (202)  275-7246.  (TDD 
for  hearing  impaired:  (202)  275-1721). 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S, 
InfoSystems,  Inc.,  Room  2229,  Interstate 
Commerce  Commission,  Washington, 
DC  20423,  or  call  (202)  289-4357 
(assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
275-1721)  or  by  pickup  from  TBI  in  Room 
2229  at  Commission  headquarters. 

Decided:  August  28. 1987. 

By  the  Commission,  Chairman  Gradison. 
Vice  Chairman  Lamboley,  Commissioners 
Sterrett,  Andre,  and  Simmons.  Vice  Chairman 
Lamboley  dissented  with  a  separate 
expression. 
Norela  R.  McGee, 
Secretary. 
[FR  Doc.  87-21578  Filed  9-16-87:  8:45  am] 

BILLING  CODE  703S-01-H 


DEPARTMENT  OF  JUSTICE 

Pollution  Control;  Logdging  of  a 
Stipulation  of  Dismissal;  Hawthorne, 
Inc.  j 

In  accordance  with  Departmental 
policy,  28  CFR  §  50.7,  notice  is  hereby 
given  that  on  September  9,  1987  a 
proposed  Consent  Decree  in  United 
States  V.  Iluwthorne,  Inc.,  Civil  Action 
No.  86-0265,  was  lodged  with  the  United 
States  District  Court  for  the  Eastern 
District  of  Pennsylvania. 

The  Complaint  filed  by  the  United 
States  alleged  that  the  defendants  had 
violated  the  .National  Emission  Standard 
for  Hazardous  Air  Pollutants  (NESHAP) 
for  asbestos,  40  CFR  Part  61.  and  the 
Clean  Air  Act,  42  U.S.C,  7401,  and 
requested  permanent  injunctive  relief 
and  imposition  of  civil  penalties.  The 
proposed  Consent  Decree  requires  the 
defendant  to  comply  with  all 
notification  provisions  of  the  Asbestos 
NESHAP  and  to  pay  a  total  civil  penalty 


of  $57,500.  The  defendant  will  notify 
EPA  of  all  future  demolition  activity 
involving  asbestos  by  the  company.  In 
addition,  Hawthorne  shall  develop  as 
Asbestos  Control  f^ogram  (ACP)  to 
detail  procedures  for  complying  with  the 
Asbestos  NESHAP  and  Consent  Decree 
requirements. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  days  from  the  date 
of  this  publication  comments  relating  to 
the  proposed  Consent  Decree, 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General,  Land  and 
Natural  Resources  Division,  Department 
of  justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Robert 
Hawthorne.  Inc.,  DO]  =  Ref.  90-5-2-1- 
872.  The  proposed  Consent  Decree  may 
be  examined  at  the  office  of  the  United 
States  Attorney,  Eastern  District  of 
Pennsylvania,  601  Market  Street, 
Philadelphia,  Pennsylvania  19107. 
Copies  of  the  Consent  Decree  may  be 
examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division,  Department  of 
Justice,  Room  1517,  Ninth  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20530,  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division. 
Department  of  Justice.  In  requesting  a 
copy,  please  enclose  a  check  in  the 
amount  of  $1.70  (10  cents  per  page 
reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 
Roger  ].  Marzulla, 

Acting  AssistunI  Attorney  General.  Land  and 
Xatural  Resources  Division. 
[FR  Doc.  87-21445  Filed  9-16-87;  8:45  am] 
BILLING  COOE  4410-01-M 

Pollution  Control;  Lodging  of  Consent 
Decree;  Heitland,  et  al. 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  August  11, 1987,  a 
proposed  consent  decree  in  United 
States  V.  Heitland.  et  al..  Civil  Action 
No.  C86-3041  (N.D.  Iowa)  was  lodged 
with  the  United  States  District  Court, 
Northern  District  of  Iowa,  Central 
Division.  The  complaint  filed  by  the 
United  States  alleged  violations  of  the 
Clean  Air  Act  and  the  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAP)  for  asbestos  by 
defendants.  The  complaint  sought 
injunctive  relief  to  require  the 
defendants  to  comply  with  the  Clean  Air 
Act  and  the  NESHAP  for  asbestos  and 
civil  penalties  for  past  violations. 

The  consent  decree  provides  for  the 
payment  of  SlO  thousand  (510,000)  in 
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civil  penalties  and  enjoins  the 
defendants  from  any  future  actions  in 
violation  of  the  asbestos  NESHAP. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication,  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General,  Land  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington.  DC  20530.  and 
should  refer  to  United  States  v.  Ceori;e 
Heitland,  et  cl.,  Department  of  justice 
reference  90-5-2-1-938. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Northern  District  of 
Iowa  Cedar  Rapids,  Iowa  52407  and  at 
the  Region  VII  office  of  the  United 
States  Environmental  Protection 
Agency,  726  Minnesota  Avenue.  Kansas 
City,  Kansas  66101.  Copies  of  the 
proposed  consent  decree  may  be 
examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division,  Department  of 
Justice.  Room  1535,  Ninth  Street  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20530.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division, 
Department  of  Justice.  When  requesting 
a  copy,  please  refer  to  United  States  v. 
George  Heitland  et  cL,  Department  of 
Justice  Reference  90-5-2-1-755. 
Roger  J.  Marzulla, 

Acting  A  ssjstant  Attorney  Genera  J.  Land  and 
Natural  Resources  Division. 
[FR  Doc.  87-21446  Filed  9-lft-87;  8;45  am) 
BILUNG  CODE  4410-01-M 


Pollution  Control;  Lodging  of  Consent 
Decree;  Valmac  Industries,  Inc. 

In  accordance  with  departmental 
policy.  28  CFR  50.7,  notice  is  hereby 
given  that  on  August  31. 1987  a  proposed 
consent  decree  in  United  States  v. 
Valmac  Industries,  Inc..  Civil  Action  .No. 
86-2005  was  lodged  with  the  United 
States  District  Court  for  the  Western 
District  of  Arkansas.  The  proposed 
consent  decree  conrerns  a  complaint 
filed  by  the  United  States  that  alleged 
violations  of  section  .301  of  the  Clean 
Water  Act,  33  U.SC.  1311  at  Valmac 
Industries,  Inc.'s  facility  in  Bloomer. 
Sebastian  County.  Arkansas.  The 
complaint  alleged  that  Valmac 
discharged  pollutants  into  navigable 
waters  in  violation  of  the  limitations  in 
the  National  Pollutant  Discharge 
Elimination  System  (",NPDES")  permit 
for  the  Bloomer  facility.  The  complaint 
sought  injunctive  relief  to  require 
Valmac  Industries  to  comply  with  its 


NPDES  permit  and  civil  penalties  for 
past  violations.  The  consent  decree 
requires  Valmac  to  pav  a  civil  penalty  of 
S85,000  in  settlement  of  the 
government's  civil  penalty  claims. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  da\s  from  the 
date  of  the  publication  comments 
relating  to  the  proposed  consent 
decrees.  Comments  should  be  addressed 
to  the  Assistant  .-Xttorney  General  of  the 
Land  and  Natural  Resources  Division, 
Department  of  Justice,  Washington.  DC 
20530,  and  should  refer  to  United  States 
V.  Valmac  Industries.  Inc..  D.J.  Ref.  90- 
5-1-1-2551. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  Western  District 
of  Arkansas.  United  States  Post  Office 
and  Courthouse  Building,  6th  and 
Rogers.  Fort  Smith.  Arkansas  72901  and 
at  the  Region  VI  office  of  the  United 
States  Environmental  Protection 
Agency,  1445  Ross  Avenue,  Dallas, 
Texas  75202.  Copies  of  the  consent 
decree  may  also  be  examined  at  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Departm.ent  of  Justice,  Room  1517, 
Ninth  Street  and  Pennsylvania  Avenue. 
NW.,  Washington,  DC  20530.  A  copy  of 
the  proposed  decree  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  .Natural  Resources  Division  of 
the  Department  of  Justice. 
Roger  J.  Marzulla, 

A cting  A ssistan  t  A  ttorney  Genera!.  Land  and 

Natural  Resources  Division. 

[FR  Doc.  87-21447  Filed  9-16-87:  8:45  am] 

BILLING  CODE  4410-01-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

(Notice  87-74] 

NASA  Advisory  Council;  Meeting 

agency:  .National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Comm.ittee  Act.  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcom.ing  meeting  of  the 
.N.ASA  Advisory  Council,  Informal 
Executive  Subcommittee. 

Date  and  Time:  October  5. 1987, 12:30 
p.m.  to  5:30  p.m. 

ADDRESS:  National  Aeronautics  and 

Space  Administration,  Room  7002, 
Federal  Building  6,  400  .Maryland 
Avenue.  SW.  Washington,  DC  20546. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Nathaniel  B.  Cohen.  Code  F. 
National  Aeronautics  and  Space 
Administration.  Washington.  DC  20546 
(202/453-83351. 

SUPPLEMENTARY  INFORMATION:  The 

NASA  Advisory  Council  Informal 
Executive  Subcommittee  was 
established  under  the  NAS.A  Advisory 
Council  to  assist  the  Chair  in  planning 
the  activities,  establishing  meeting 
agendas,  and  otherwise  guiding  the 
activities  of  the  Council.  The 
subcommittee  is  chaired  by  .Mr.  Daniel  J. 
Fink,  and  includes  eight  other  members, 
seven  of  whom  chair  standing 
committees  of  the  Council. 

The  meeting  will  be  closed  to  the 
public.  The  sole  agenda  item  will  be 
planning  for  the  coming  year  of  the 
activities  of  the  Council,  the  com.mittees. 
and  their  task  forces,  with  emphasis 
throughout  on  prospective  future 
membership  of  each  of  these  groups  and 
their  interactions  with  NAS.A  and 
outside  parties.  Throughout  the  sessions, 
the  qualifications  of  these  individuals 
will  be  candidly  discussed  and 
appraised  with  respect  to  the  tasks  to  be 
accomphshed.  Because  the  meeting  will 
be  concerned  throughout  with  matters 
listed  in  5  U.S.C.  552(c)(6),  it  has  been 
determined  that  this  meeting  should  be 
closed  to  the  public. 

T\  pe  of  meeting:  Closed. 
Richard  L  Daniels, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

September  11, 1987. 

(FR  Doc.  87-21542  Filed  9-16-87;  8:45  am] 

BILLING  CODE  7S10-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Chemistry; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  as  amended. 
Pub.  L  463,  the  .National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Committee  for  Chemistry. 

Date  and  Time:  October  8-9.  1987;  9:00  .■\M 
to  5.00  PM  each  day. 

Place:  Room  540,  National  Science 
Foundation,  1800  G  Street,  NW.,  Washington, 
DC  20550. 

Type  a f  Meeting:  Open. 

Contact  Person:  Dr.  Kemieth  G.  Hancocli. 
Acting  Director.  Division  of  Chemistry, 
National  Science  Foundation,  Washington, 
DC  20550,  Telephone  (202)  357-7947. 

Summary  Minutes:  May  be  obtained  from 
Dr.  Kenneth  G.  Hancock. 
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Purpose  of  Committee:  To  provide  advice 
ri.nd  rpcommenddtions  concerning  .\SF 
support  for  research  in  chemistry. 

Ayfin/u:  Open-Discussion  of  the  current 
status  and  future  plans  of  the  Chemistr) 
Ui\  ision  s  activities. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
|FR  Hoc   87^21507  Filed  9-15-67;  8:45  am| 
BILUNG  CODE  7$SS-01-M 


Advisory  Panel  for  Ecology;  Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Aij.7!f.  Advisor>'  Panel  for  Ecology. 

n,!ti'  and  Time:  October  8  and  9,  198~— 8,30 
a  m,  to  5:00  p.m.  each  day. 

I'.'jce:  Room  643.  National  Science 
Foundation.  1800  G  Street.  NVV..  Washington, 
DC  20550. 

Tvpe  of  Sleeting:  Closed. 

Contact  Person:  Dr.  Patrick  |.  Webber. 
Program  Director,  Ecology.  (202)  357-9734. 
Room  215.  National  Science  Foundation. 
Washington.  DC  20550. 

Summary  Minutes:  May  be  obtained  from 
the  Contact  Person  at  the  above  address. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  support  for 
research  in  ecology. 

Agenda.  Review  and  evaluation  of  research 
proposals  and  proiects  as  part  of  the 
selection  process  of  awards 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information;  financial  data,  such  as  salaries; 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(6)  of  5  use.  552b(c).  Government  in  the 
Sunshine  .■\ct 
M.  Rebecca  Winkler. 
Comnuttee  Management  Officer. 
[FR  Doc.  87-21508  Filed  9-16-87;  8:45  am) 
BIUJNG  CODE  7555-01 -M 


Advisory  Panel  for  Ecosystem  Studies; 
Meeting 

The  National  Science  Foundation 
atmounces  the  following  meeting: 

\an-e  .^dvisorv'  Panel  for  F.cosystem 
S'udies 

Date  and  Time:  October  8  and  9,  1987—8:30 
am.  to  5:00  p.m  each  day. 

Place.  Room  543.  National  Science 
Foundation.  1800  G  Street.  NW..  Washington. 
DC  20550. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  lerry  M.  Melillo. 
Program  Director,  Ecosystem  Studies.  (202) 
357-9596.  Room  215.  National  Science 
Foundation.  Washington.  DC  20,550. 

Summary  .Minutes:  May  be  obtained  from 
the  Contact  Person  at  the  above  address. 

Purpose  of  Meeting.  To  provide  advice  and 
recommendations  concerning  support  for 
research  in  ecosystem  studies. 


Agenda:  Review  and  evaluation  of  research 
proposals  and  projects  as  part  of  the 
selection  process  of  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information:  financial  data,  such  as  salaries; 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(6)  of  5  U.S.C.  552b(c).  Government  in  the 
Sunshine  Act. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc  87-21.506  Filed  9-16-87;  8:45  am] 

BILLING  CODE  7555-01-M 


Advisory  Panel  for  Population  Biology 
and  Physiological  Ecology;  Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Advisory  Panel  for  Population 
Biology  and  Physiological  Ecology. 

Date  and  Time:  October  8  and  9. 1987—8:30 
a.m.  to  5:00  p.m. 

Place:  Room  1242.  National  Science 
foundation,  1800  G  Street,  NW..  Washington. 
DC  20550. 

Type  of  Meeting:  closed. 

Contact  Person  Dr.  Martyn  M.  Caldwell, 
Program  Director.  Population  Biology  and 
Physiological  Ecology.  (202)  357-9728.  Room 
215,  National  Science  Foundation. 
Washington,  DC  20550. 

Summary  Minutes:  May  be  obtained  from 
the  Contact  Person  at  the  above  address. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  support  for 
research  in  population  biology  and 
physiological  ecology. 

Agenda:  Review  and  evaluation  of  research 
proposals  and  projects  as  part  of  the 
selection  process  of  awards. 

Reason  for  Closing;  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information;  financial  data,  such  as  salaries; 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(6|  of  5  use.  552b(c1,  Government  in  the 
sunshine  Act. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
jFR  Doc.  8:'-21510  Filed  9-16-87;  8:45  am] 
BILUNG  CODE  7555-ai-M 


Advisory  Panel  for  Regulatory  Biology; 
Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Advisory  Panel  for  Regulatory 
Biology. 

Date  and  Time:  October  7,  &.  and  9, 1987— 
8:30  a.m.  to  5:00  p.m. 

Place:  Room  1243.  National  Science 
Foundation,  1800  G  Street  NW..  Washington. 
DC  20550. 

Type  of  Meeting:  Closed. 


Contact  Person:  Dr.  Stephen  Bishop. 
Program  Director.  Regulatory  Biology 
Program,  Room  321.  National  Science 
Foundation.  Washington.  DC  20550, 
Telephone  202/357-7975. 

Purpose  of  .Advisory  Panel:  To  provide 
advice  and  recommendations  concerning 
support  for  research  in  regulatory  biology. 

.■\genda:  To  review  and  evaluate  research 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information:  financial  data,  such  as  salaries; 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(6)  of  5  U.S.C.  552b(c).  Government  in  the 
Sunshine  Act  i 

M.  Rebecca  Winkler, 

Committee  Management  Officer 

(FR  Doc.  87-21511  Filed  9-16-87;  8:45  amj 

BILLING  CODE  7S5S-01-M 


Advisory  Panel  for  Systematic  Biology; 
Meeting 


The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Advisory  Panel  for  Systematic 
Biology. 

Date  and  Time:  October  5  and  6.  1987— 830 
a.m.  to  5:00  p.m.  each  day. 

Place:  Room  1242.  National  Science 
Foundation.  1800  G  Street.  NW,,  Washington, 
DC  20550. 

Type  of  Meeting:  Closed 

Contact  Person:  Dr.  [ames  E.  Rodman. 
Acting  Program  Director.  Systematic  Biology, 
(202)  357-9588.  Room  215.  National  Science 
Foundation.  Washington.  DC  20550. 

Summary  Minutes:  May  be  obtained  from 
the  Contact  Person  at  the  above  address. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  support  for 
research  in  systematic  biology. 

Agenda:  Review  and  evaluation  of  research 
proposals  and  projects  as  part  of  the 
selection  process  of  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information:  financial  data,  such  as  salaries; 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(6)  of  5  U.S.C.  552b(cl,  Government  in  the 
Sunshine  Act.  | 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  87-21512  Filed  9-16-87;  8:45  am) 

BILLING  CODE  7S5S-01-II 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-389] 

Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination; 
Florida  Power  and  Light  Co. 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
16,  issued  to  Florida  Power  and  Light 
Company,  et  al.,  (the  licensee)  for 
operation  of  the  St.  Lucie  Plant,  Unit  .No. 
2.  located  in  St.  Lucie  County,  Florida. 

The  proposed  amendment  would  add 
a  special  inspection  region  associated 
with  the  batwings  of  the  steam 
generators.  Research  conducti^d  by  the 
licensee  and  Combustion  Engineering 
(CE)  has  concluded  that  augmented 
inspection  of  the  batwing  area  of  the 
CE-designed  model  ,3410  steam 
generators  is  necessary  in  order  to 
monitor  tube  wear  and  to  take  remedial 
action,  as  necessary.  The  wear  is  the 
result  of  out-of-plane  vibration  of  the 
batwing  supports.  The  inspection  of  the 
remaining  tubes  will  continue  to  be 
governed  by  the  current  technical 
specification  requirements.  The 
proposed  change  to  the  technical 
specifications  would  be  made  in 
response  to  the  licensee's  application  for 
amendment  dated  September  4.  1987,  as 
supplemented  by  letter  dated  September 
11.  1987. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  ,^  proposed 
determination  that  the  request  for 
amendment  involves  no  significant 
hazards  consideration.  Under  the 
Commission's  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1 )  ln\  olve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  [3] 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  addressed  the  above 
three  standards  in  the  amendment 
application,  as  restated  below: 

n)  Operdlion  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 


35161 


The  proposed  amendment  increases  the 
surveillance  requirements,  for  a  defined  area 
of  lubes  in  the  steam  generators.  This 
inspection  pattern  ensures  ihal  the  area 
within  the  steam  generator  tube  bundle 
representing  the  highest  likelihood  of  damage 
will  always  be  examined.  The  inspection  of 
the  remainder  of  the  tube  bundle  will 
continue  to  be  governed  by  the  current 
technical  specification  requirements.  The 
probability  of  not  detecting  a  steam  generator 
tube  problem  becomes  very  low. 

|2)  Use  of  the  modified  specification  would 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated. 

This  modified  specification  applies  to  the 
inspection  of  a  specific  region  of  lubes  in  the 
steam  generator  while  maintaining  the  intent 
of  the  specification.  Since  no  change  to  the 
design  or  operation  of  the  systems  or 
components  of  the  plant  are  involved,  this 
change  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
previously  evaluated. 

(3)  Use  of  the  modified  specification  would 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  margin  of  safety  involved  in  steam 
generator  tube  inspection  depends  on  the 
accuracy  and  completeness  of  the 
examination.  The  wear  mechanism  seen  al 
St.  Lucie  Unit  2  is  well|-|defined  and  well 
within  the  capability  of  the  inspection 
techniques.  Using  the  predictive  models 
based  upon  experiments  and  analysis,  the 
area  of  concern  is  identified  and  will 
continuously  be  inspected.  The  current 
Technical  Specifications  vvill  be  applied 
elsewhere  m  the  steam  generator  lo  ensure 
[that]  future  problems  (if  any)  are  identified. 
Therefore,  this  change  will  not  involve  a 
significant  reduction  in  a  margin  of  safely. 

The  St.  Lucie  Plant,  Unit  No.  2  is 
scheduled  for  refueling  in  early  October. 
One  of  the  requirements  during  refueling 
IS  to  inspect  steam  generator  tubes.  The 
existing  technical  specifications  do  not 
address  the  recently  identified  need  to 
inspect  steam  generator  tubes  in  the 
batwing  region  of  the  steam  generators 
where  w-ear  is  occurring.  The  proposed 
change  would  add  a  special  inspection 
region  associated  with  the  batwings,  for 
the  upcoming  and  all  future  steam 
generator  tube  inspections,  in  order  to 
fully  characterize  the  region,  monitor 
tube  wear  and  take  remedial  action  as 
necessary.  The  inspection  of  the 
remaining  tubes  in  the  steam  generators 
will  be  conducted  per  the  existing 
technical  specifications.  Although  the 
wear  is  a  long-term  phenomenon  which 
is  expected  to  occur  over  the  life  of  the 
steam  generators,  it  is  prudent  to  take 
action  now.  during  the  early  stages  of 
the  wear.  The  staff  has  determined  that 
failure  to  act  in  a  timely  manner  would 
result  in  requiring  the  licensee  to  follow 
the  existing  technical  specifications 
regarding  steam  generator  tube  sample 
selection  and  inspection.  The  staff  has 
further  determined  that  the  overall 


safety  of  the  plant  would  be  enhanced  if 
the  special  inspection  area  was  added  to 
the  technical  specifications  prior  to  the 
scheduled  inspection.  The  inspection  of 
the  steam  generator  tubes  is  one  of  the 
first  major  outage-related  efforts 
undertaken  because  of  the  length  of  time 
that  is  required  to  inspect  tubes  during 
the  outage.  Therefore,  the  Commission 
has  insufficient  time  to  issue  its  usual 
30-day  notice  of  the  proposed  action  for 
public  comment. 

If  the  proposed  determination 
becomes  final,  an  opportunity  for  a 
hearing  will  be  published  in  the  Federal 
Register  at  a  later  date  and  any  hearing 
request  will  not  delay  the  effective  date 
of  the  amendment. 

If  the  Commission  decides  in  its  final 
determination  that  the  amendment  does 
involve  a  significant  hazards 
consideration,  a  notice  of  opportunity 
for  a  prior  hearing  will  be  published  in 
the  Federal  Register  and,  if  a  hearing  is 
granted,  it  wiii  be  held  before  any 
amendment  is  issued. 

The  Comm.ission  is  seeking  public 
comments  on  this  proposed 
determination  of  no  significant  hazards 
consideration.  Comments  on  the 
proposed  determination  may  be 
telephoned  to  Herbert  Berkow,  Proifi  t 
Director,  Project  Directorate  II-2,  b\ 
collect  call  to  (301)  492-7872,  or 
submitted  in  writing  to  the  Rules  and 
Procedures  Branch,  Division  of  Rules 
and  Records.  Office  of  Administration. 
U.S.  Nuclar  Regulatory  Commission. 
Washington.  DC  20555.  Written 
comments  may  also  be  delivered  to 
Room  4000,  Maryland  National  Bank 
Building,  7735  Old  Georgetown  Road. 
Bethesda,  Maryland  from  8:15  a.m.  to 
5:00  p.m.  All  comments  received  by 
October  2, 1987.  will  be  considered  in 
reaching  a  final  determination,  A  copy 
of  the  application  and  any  comments 
received  may  be  examined  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW.,  Washington,  DC, 
and  at  the  Indian  River  Junior  College 
Library,  3209  Virginia  Avenue,  Fort 
Pierce,  Florida  33450, 

Dated  al  Bethesda,  Maryland,  this  lllh  day 
of  September.  1987. 
For  Ihe  Nuclear  Regulatory  Commission. 

Herl>ert  N.  Berkow, 

Project  Director, 

PWR  Project  Directorate  *2. 

Division  of  Reactor  Projects-I/U. 

[FR  Doc.  87-21501  Filed  9-16-87:  fl:45  am| 
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UM  I 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Cumulative  Report  on  Rescissions  and 
Deferrals 

Septfr--.!),T  1    19H- 

This  report  is  submitted  in  fulfillment 
of  the  requirements  of  section  1014!p)  of 
the  Impoundment  Control  Act  of  1974 
(Pub.  L.  93-344).  Section  1014(e)  provides 
for  a  monthly  report  listing  all  budget 
authority  for  this  fiscal  year  for  which. 
as  of  the  first  day  of  the  month,  a  special 
message  has  been  transmitted  to  the 
Congress. 

This  report  gives  the  status  as  of 
August  1.  1987.  of  57  deferrals  contained 
in  the  six  special  messages  of  FY  1987. 
These  messages  were  transmitted  to  the 


Congress  on  September  26,  and 
December  15.  1986.  and  fanuary  5  and 

28.  March  4.  and  .-Xugust  2".  1987. 

Rescissions  (Table  .A  and  .Attachment  A) 

.•\s  of  September  1,  1987,  there  were 
no  rescission  pnposals  pending  before 
the  Congress, 

Deferrals  (Table  B  and  Attachment  Bj 

As  of  September  1,  1987,  $2,875.6 
million  in  1987  budget  authority  was 
being  deferred  from  obligation. 
Attachment  B  shows  the  history  and 
stcitus  of  each  deferral  reported  during 
FY  VMr 

Information  From  Special  Messages 

The  special  miessage  containmg 
information  on  the  deferrals  covered  by 


this  cum.uldtne  report  is  printed  in  the 
Federal  Register  listed  below: 

\ni  51.  PR  p,  35976,  Tuesday,  October 

19,>i6 
\'ol,  51,  FR  p.  47356,  Wednesday, 

December  31,  1986 
Vol.  52,  FR  p,  964,  Friday,  January  9, 

iHo7 

Vol.  52,  FR  p.  3552,  Wednesday, 

February  4,  1987 
Vol,  52,  FR  p.  8046,  Friday,  March  13, 

1987 
Vol.  52,  FR  p.  33374,  Wednesday. 

September  2,  1987 
]ames  C.  Miller  III, 
Director. 
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TABLE  A 
STATUS  OF  1987  RESCISSIONS 

Amount 
(In  millions 
of  do! 1 ars ) 

Rescissions  proposed  by  the  President $5  835  8 

Accepted  by  the  Congress ^5  q 

Rejected  by  the  Congress 5  799  g 

Pending  before  the  Congress 0 

TABLE  B 
STATUS  OF  1987  DEFERRALS 


Amount 
(In  millions 
of  dol Tars) 


Deferrals  proposed  by  the  President 11,494.6 

Routine  Executive  releases  through  Sept.  1,  1987     -8  444  7 
(OMB/Agency  releases  of  $8,446.5  million  and 
cumulative  adjustments  of  $1 . 7  mi  1 1  ion  ) 


Overturned  by  the  Congress 


-174.3 


Currently  before  the  Congress 


2,875.6 


Attachments 


*ttachTCnt.  A   -   Status  of  Rescissions   -  Fiscal   Year   19E 


en 

2 


As  of  September  1 ,  1987 
Amounts  in  Thousands  of  Dollars 

Agency /B  u  r  eau-' A,  ccuunt 


Amount 
Previously 
Rescission   Considered 
Number    by  Congress 


Amount 

Currently 

Date  of 

Amount 

Amount 

Date 

Congress  iona 

before 

Message 

Rescinded 

Made 

Made 

Act  ion 

Congress 

Ava  1  lable 

Available 

DEPARTMENT  OF  AGRICULTURE 

Agricultural  Research  Service 
Buildings  and  facilities 


Agricultural  Stabiluation  and 
Conservation  Service 

Rural  clean  water  program 

Agricultural  conservation  program. 

Water  bank  program 

Emergency  conservation  program.... 


Far-Tiers  HoTie  Adm'n  istrat  ion  I 

Rural  wattr  and  waste  disposal  grants... 
Rural  community  fire  protection  grants.. 
Rural  housing  for  domestic  farm  labor 

Mutual  and  self-help  housing 

Very  low  income  housing  repair  grants 
Compensation  for  construction  defects 
f-jral  huvS'ng  preservation  grants..,. 


R87-1 
R8;-1A 


R87-2 
RB7-3 
R87-4 
R87-5 


R87-6 

R87-7 

P87-8 

R87-9 

R87-10 

Ra7-U 

R87-i2 


R87-13 
R87-I4 
R87-1S 


R87-16 


Soil  Conservation  Service 

Watershed  and  flood  prevention  operations 
Great  Plains  conservation  program 

Resource  conservation  and  development.... 

Forest  Service 

Land  acquisition. 


OtPARIMENT  or  COMMERCE 


Economic  Development  Administration 

Economic  development  assistance  programs.   R67-17 

R67-17A 
International  Trade  Ajininistrat  i-n 

Operations  and  administration R87-18 

National  Oceanic  and  Atmospheric  Administration 
Operations,  research,  and  facilities,,,..   R87-19 

National  Telecommunications  and 
Information  Administration 
Public  telecommunications  facilities, 
planning  and  construction R8?-?0 


28,000 


6,000 

164.356 

8.166 

10.000 


79.500 
2,300 
7,400 
8,000 
9,400 
500 

14,400 


96,000 
8,000 
5,000 


49,030 


169,718 
11,400 


58.857 


19  .30j 


1-5-87 
1-28-87 


1-5-87 
1-5-87 
1-5-87 

1-5-8? 


1-5-87 
1-5-87 
1-5-87 
1-5-87 
1-5-87 
1-5-87 
1-5-87 


1-5-87 
1-5-87 
1-5-87 


1-5-87 

1-5-87 
1-28-87 

1-5-87 
1-5-87 

1-5-87 


6,000 


28,000   3-16-87 


6,000 
64.356 

3-16-87 
3-16-87 

8,166 
10,000 

3-16-87 
3-16-87 

79.500 
2.300 

3-16-87 
3-16-87 

7.400 
8,000 

3-16-87 
3-16-87 

9,400 
500 

3-16-87 
3-16-87 

14,400 

3-16-87 

96,000 
8,000 

3-16-87 
3-16-87 

5,000 

3-16-87 

49.030   3-16-87 


169,668  3-16-87 

11.400  3-16-87 

58,857  3-16-67 

19,300  3-16-87 
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Attachment  A  -  Stdtjs  of  Rescissions  -  Fiscal  Year  1987 


As  of  September  1,  1987 
Amounts  In  Thousands  of  Dollars 

Agency /Bureau/Account 


R  e  s  L  1  s  s  '  c 


Amcunt 
Previously 

Cons  Klered 
t.  y    Congress 


ATOunt 

Currently 

before 

Congress 


Date   of  Amount 

Hessd ne        Rest  in,1t 


A  'HO  u  n  t.  D  d  t  e 

"dde  Male 

A. dilative     A.'ailaMe 


Congressional 

*ct  ion 


OEPARTMEN' 


jf    DFFEN'.i 


"il.  HART 


I 

Procurernent 

Procurement  of  weapons  and  t'-arkej  comodt 

vehicles.  Army ,.   RS?-?! 

Other  procurement,  Navy R87-22 

Military  Construction 

Military  construction,  Air  force.. R87-23 


DEPARTMENT  OF  DEFENSE  -  CIVIL 


Corps  of  Engineers  -  riyn 
Construction,  general,,,,,. R87-24 


:rPASTHtN'  Of  EDUCATION 


15,000 

i!6,u00 

2 , 7 bO 


7, lib 


l-5-g7 
1-6-87 

l-S-87 


i-s-a; 


15,000   3-16-8' 
116,000   3-15-87 

2,750       3-16-87 


7.715       3-16-87 


a 

a. 

9 

3. 

73 
es 

OS 


< 

en 

Z 

o 


Office  of  Elementary  and  Secondary  Education 
Compensatory  education  fjn  the 

disadvantaged 

Impact  aid 

Special   programs 

Office   of  Bilingual   [Cucaticn   a^d  M;norit> 
Langudges   Affairs 
8  i  1  !  n  g  u  d  1    e  d  j  c  a  *  i  •:■  n  .  .  .  ,  , ♦ , , , 


po; 

?5 

R87- 

25 

R87 

27 

fi8  7-23 


7.S00 

17, sua 

54.980 


45,86b 


1-5-87 
1-5-87 
1-5-S7 


1  -  5  -  8  / 


7,500  3-! 6- 8' 
17.500  3-16-67 
54,980       3-16-87 


45,86o   3-16-87 


H 

=r 

c 

-1 

ce 

a. 

p 

<< 

CO 

n 

t3 


O'fice  of  Special  Education  and        • 
Rehabilitative  Services 

Education  for  the  handicapped 

Rehabilitation  services  and  handicapped 
research 


Off  K 


e  cf  Vocationa'  and  Adult  Education 


Vocdt  lo-dl 


;  t  ed  jC  at  ion  . 


Office  of  Postsecondary  tdjcati 
Student  financial  assistance. 
Higher  education 


Office  of  Educat'cnd'  Pestarcn  and 
Improvement 
Libraries 


P87 


29 
■JO 


2rf8,659 
12  7,455 

4  32,319 


R8?-  32 

1  ,269,000 

P87-33 

203,050 

R87-33A 

R8  7-  34 


34,500 


1-5-37 
1-5-8' 

1-5-6' 


1-5-87 
1-5-87 

1-28-87 


1-5-6' 


288, tc9        3-!6-e' 
127.4:5        3-16-87 

432.319        3-16-87 


1,269,000        3-15-8' 
203.050        3-16-6  7 


34.5Q0        3-16-87 
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»i  :J    September  1  .  1987 
Amou'is  !n  Triousands  of  DcHars 

*  -jency/Bureau/AccoLint 


Amount  Amount 

Previously  Currently 

Rescission   Considered  before 

Number    by  Congress  Congress 


Ddte  of    Amount    Amount     Date    Ccngress'&nal 
Message   Rescinded    Made      Made       Action 
Available  Available 


DEPARTMENT  OF  ENERGY 

Energy  Programs 

Energy  supply,  research  and  development 

activities 

Fossil  energy  researcn  and  development. 
Energy  conservation 


DEPARTMENT  Qf  HEAlTi  AND  HUMAN  SERVICES 

Food  and  Drug  Administration 
Buildings  and  facilities 


R8/-3S 

81 ,800 

P8,'-36 

44  ,464 

R8.'-37 

8  7,433 

R8;-37A 

-3S00 

Health  Resources  and  Services  Administration 
Health  resources  and  services 


i  "■  d  1  J  n  r  e  a  1 1  Ti  facilities 

N,::tuind)  Institutes  of  Health         I 
National  LlDrary  cf  Medicine 

Office  of  the  Assistant  Secretary  of  Health 
Public  health  service  management 


Departmental  Management 
Policy  researcr 


I 


R87-38 


R87-39 
R87-39A 
R87-40 
R87-40A 

RB7-41 


R87-42 

R87-43 


OEPARTMENT  OF  HOjSING  AND  URBAN  DEVELOPMENT 

Hc'JS'ng   Programs 

Annual    contributions    for   assisted    housing        R87-44 
Muus'.ng   counseling   assistance R87-45 

Community   Planning  and  Development 

Conrnunity    development    grants R67-46 

Urban  development   action   grants... R67-47 

Management   and  Administration 

Salaries  and  expenses R&7   48 


500 

161,210 

57,100 

5,405 
5,000 


473,313 

3. SCO 


375. ?00 
237,600 


19,C42 


l-S-87 
1-5-87 
1-5-87 
1-28-87 


1-5-87 

1-5-67 
1-28-87 
1-5-87 
1-28-87 

1-5-87 
1-5-87 

1-5-87 


1-5-87 
1-5-87 


i-5'87 
1-5-87 


1-6-87 


81,800        3-16-87 
44,464       3-16-87 

83.933        3-16-87 


500  3-15-87 

16!,?10  3-16-87 

57,100  3-16-87 

5.405  3-16-87 

5.000  3-16-87 

2,?00  3-15-87 


473,313       3-16-8? 
3.600       3-16-87 


3"'5   OOO       3-15-87 
237,500       3-16-87 


19,042        3-16-87 


a 

a. 
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AttdLh.TKnt   A   -    Status  of   Resc^iiicns    -   Fiscal   Year   1937 


As  of  Septemr.e--    ! ,    1987 
Amounts   In  Thou'.a-'js  c^  Doiidrs 

Agency /Bureau/Account 


Arrcunt 
Previousl i 
Rescission       Considered 
Number        by  Co^jress 


Ainount 

Currently 

before 

Ccnnress 


Date   cf  Amount  Amount  Date 

Message       Rescinded         Made  *lade 

A«ai1dDle     Available 


Bureau  of  Land  Hanagement 
Nanagement  of  lands  and  resources. 

Construction  and  access 

Land  acquisition 


Bureau  of  Mines 

Mines  and  minerdls 


R87-49 

P87-50 
RH?-5l 


P87-52 


United  States  Ftsh  and  Wildli-e  Ser*- 


Resource  indnagenienf. , 


Co-« 


Land  acqu  !sit ion 

National  Park  Service 
Operation  of  tne  ndtional  par»  systeiri... 

Construction 

Land  acquisition 

Hlstori:  ^^ese^vdt^^^  f^^d , 


Bureau  of  Indian  Affairs 
Construction 


Territorial  and  Intcrnat lonj 1  Affd'rs 
Administration  of  territories 


DEPARIMEhT  OF  JUSTICE 

Immigration  and  Naturalization  Service 
Salaries  and  expenses 


k8;-62 


:tPART«ES'T  or  LABOR 


Employment   and   Training  Administrat  icn 
Training  and  employment   services ,., 


R87-63 


6,500 

1.600 

2.?u0 


16,594 


R87-53 
R87-53A 
(<8?-54 
R37-55 

20,500 

2J.200 
26,7o2 

R87-55 
R87-57 
R8  7-58 
P87-59 

7.950 

58.981 
9/, 6  18 
15.000 

P87-60 

22.81! 

R87-61 

2.500 

24,598 


332,000 


1-5-87  6,500       3-!6-£- 

1-5-87  1,600       3-16-8? 

1-5-87  2.700        3-16-87 


1-5-87  16,594        3-16-87 


1-5-87  20,500  3-16-87 

1-28-87 

1-5-87  23,200  3-15-87 

1-5-87  26,762  3-16-87 


1-5-87  7,950  3-15-87 

1-5-87  58,981  3-16-87 

1-5-87  30.000            97.638  3-16-87 

1-5-87  15.000  3-16-87 


1-5-8'  22.811        3-16-8; 


1-5-87 


2,500       3-16-8? 


24.59c        3-16-67 


1-5-87  332.000        3-16-67 


Congressiona 
Action 


c. 

E. 

3c' 
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rr 
■J. 
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Attachment  A  -  Status  cf  Rescissions  -  riscal  Year  1987 


u 
en 


As  of  September   1 ,    1987 
Amounts    in   Thousands  of  Dollars 

Agency /Bureau /Ac  count 


Amount  Amount 

Previously  Currently 

Rescission       Considered  before 

Number         by  Congress  Congress 


Date   of  Amount  Awunt  Date  CongreiS  icnal 

Message       Rescinded         Made  Made  Action 

Available     AvailaDle 


DEPAPIMtM   OF    IriE    TREASURr 


I 


Ffde^a'  La*  Enforcement  Training  Center 
Salaries  and  expenses 


R8r64 


Bureau  of  Alcohol,  Tobacco,  and  Firearms 

Salaries  and  expenses R87-65 


United  States  Customs  Service 
Salaries  anj  expenses 


R87-66 


ENVIRCN-ENTAL   PROTECTION   AGENCY 

Abatement,  control,  and  compliance R87-67 

Buildings  and  facilities R87-68 


8,4S0 
15,000 
38.945 


47,500 
2,500 


1-5-87 
1-5-87 
1-5-87 


1-5-87 

1-5-87 


.450   3-16-87 


15.000   3-16-67 


38.945   3-16-87 


47,500   3-16-87 
•  2,500   3-16-87 


a. 

CD 


« 


hATIvNSL  AERONAUTICS  AND  SPACE  ADMINISTRATION 

Research  and  development R87-b9 


VETERANS  ADMINISTRATION 
Medical  care 


I 


R87-70 


OTHER  INDEPENDENT  AGENCIES 


Appalachian  Regional  Commission 
Appalachian  regional  development  programs   R87-71 

National  Endowment  for  the  Humanities 

Natiunal  capital  arts  and  cultural  affairs  R87-72 

Selective  Service  System      | 

Salaries  and  expenses R87-73 


25,796 
75,000 

31,059 

4,000 
409 


1-5-87 


1-5-87 


1-5-87 
1-5-87 

1-5-87 


25.796   3-16-87 


(See  Note 
Below) 


31,059   3-16-67 

4,000   3-16-87 

409   3-17-87 


Total ,  resc  !SS  ions . 


36,000      5,760,7bl 
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cr 
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NOTE.  -  Tne  $?5  million  proposed  for  rescission  in  Rescission  Proposal  No.  RS7-70  was  never  withheld  from  obligation.  Therefore,  f'-re  was 
no  need  to  release  the  funds  on  March  16. 


Attachrnent   B   -    Std'js  of  Deferrals    -   Fiscdl    Tear   '.987 


As  of  September   1,    1987 
Amounts   In  Thousands  of  Dollc 

Agency/Buredg'»cccjni 


FUNDS  APPRCf'Si«: 


rnt    P- 


JtS^ 


I 


Amount 


Amount 


Transmitted   Transmitted 
Deferral     Original        Subsequent     Date 


Numbt-r 


bequest 


Congres- 
CjiTHjlattve        slonally        Congres- 

OMB/Agency        Required  sional        Cumulative 


Change         Hessage         Releases         Releases 


Amount 

Deferr-pj 

as   Q? 


Action       AdjustTCnts        9-1-6' 


International   Security  Assistancf  | 

Foreign  milUary    sa'es   cre:}^>. 087-22 

Economic  support  fj^-d D87-1 

caM* 

Mllltarif  assistance D87-23 

International  military  education  and 

training 087-24 


gt-ncy  for  S  it  ernat  lo-^a  '  Development 


I 


rjnctional  development  assistance 087-32 


^rnational  disaster  assistance. 


D87-2S 


Special   Assistance   for  Central   America 
Assistance   for   the  Ntcaraguan  Democratic 
Resistance 08  7-26 


Protnotion   of   staDlltty   and   security    in 
Central  America. 


37-77 


4,040,441 
9S.00D 


847, 


2.0C 


2.278 
57.000 


60.000 


l.OGO 


12-15-86 

9-26-86 


12-15-86 


12-15-86 


1-28-87 
12-15-86 


12-15-85 


IM5-86 


3.849.500 


.351,470      12-15-86  2,057,665 


720.797 


2.000 


2.278 

55.180 


60.000 


1.000 


19; 


.94; 


389,805 

126.203 


1  ,030 


re 


;P»S:MtNT   Of    AGRICOLTuBf 


Commodity  Credit   Corpc-ation  I 

TeTvorary   ertit-rge-^cy   food  assistance 087-33 

Rural   £  lectnf  iracun  Administration 


I 


Re  irabursement 


the  R  J  r  a  1 


and  telephone  and  revolving  fi 
Interest  subsidies  and  losses. 


electrification 


Fort 


jer » K e 


Land  acquislt  tc 
Expense 


t- 


Timber  roads,   purchaser  e'ec 

Timber    saUagp    sa'es 

Cooperat'te  «;^k 


087-34 


I 


State   and   private   fcest'-y. 087-35 


08;-36 

D87-2 

D87-2A 

D87-37 

D87-3 

DB7-4 

D87-4A 

D87-4B 


28.559 


20.000 


27,070 
111.202 

11  ,900 

29.731 

526.938 


1-2S-67 


1-28-87 


1-28-87 

1-28-8/ 

9-26-86 

,534        3-4-67 

1-28-87 

9-26-86 

9-26-86 

,336        3-4-87 

516     8-27-87 


20.000 


6.113 


.559  P.L 


jO-6 


?9/   P.L.    100-71 
27,070  P.L,    100-7! 


11  ,900  P.L.    100-71 


112,7  30 


23,6; 


535.791 


in 


'^. 
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Attachment  B  -  Status  of  Deferrals  -  Fiscal  Year  1987 


*s  of  September  1 .  198/ 

*Tjjn*s  'n   Thousands  of  Dollars 


Agerc/ZBureau/Account 


Amount     Amount  Congres-  Amount 

Transmitted  Transmitted  Cumulative  sionally  Congres-  Deferred 

Deferral  Original   Subsequent  Date  of   OMB/Agency  Required  slonal  Cumulative    as  of 

Number   Request     Change  Message    Releases  Releases  Action  Adjustments   9-1-87 


Forest  Ser»ice  (continued) 
Gifts,  donations,  and  bequests  for  forest 
and  rangeland  research D87-5         200 


DEPARTMENT  OF  DEFENSE  -  MILITARY 

Hi  1 1 tary  Construct  ion 

Hti;tdr»  construct  ioo,  Defense D87-6 

D87-6A 

Famt ly  Housing 

family  nouslng.  Defense 087-7 

D87-7A 


OEPARTHENT   OF   DEFENSE    -    CIVIL 


Soldters'    and  Airmen's  Home 
Capita!    outlays 087-38  1.132 

Wildlife  Conservation,  Military  Reservations 

Wildlife  conservation 087-8  1.06S 

D87-8A 
D87-8B 


DEPARTMENT   OF   ENERGT  | 

Power  Marlieting  Administration 
Al3si<a  Power  Administration,  Operation  and 

maintenance 087-9  155 

Southwestern  Power  Administration, 

Operation  and  maintenance 087-10  7,554 

087-lOA 
Western  Area  Power  Administration,       ' 
Construction,   rehabilitation,   operation 
and  maintenance 087-29  4,485 

Departmental   Administration 
Oepart-nental    ajintn  ist  rat  ion 087-30  24,182 


9-26-86 


1-28-87 


9-26-86 
25  1-5-87 
46       3-4-87 


9-26-86 

9-26-86 
6.106       1-5-87 


1-5-87 


1-5-87 


96 


2,350  9-26-86 

1.316.152  12-15-86         1,281,553 

76,943  9-26-86 

190.022  12-15-86  210,650 


1,132 


316 


104 


36.949 
56.315 


820 


165 

13.660 

4,485 

24,18? 
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Attachment    B   -   Status  of  Deferrals   -  Fi 

seal  Year  1987 

As   of  September  1  ,    1987 

Amou'''.  s    ln   Ihouiands  of  Dollars 

Agency /Bureau/Account 

Amount 
Transmitted 
Deferral     Original 
Number       Request 

Amount 
Transmitted 
Subsequent     Date  of 
Change         Message 

Congres- 
Cumc'latlve        S'onally       Congres- 
OMB/Agency        Required          sional 
Releases         Releases         Action 

Amount           ' 

Deferred 
Cumulative         as  of 

Adjustments       9-1-87 

ufPAft^^NT   OF   HEALTH  AND  HUMAN    SERVICES 

' 

9 

a. 

Health  Resources  and  Services  Administration 

indian   catastrophic   health  emergency   fund.. 

087-28              10,000 

12-15-86 

10,000 

0 

5 

73 

Centers  for  Disease  Control 

■ 

3Q 

Disease  control,   research,   and   train 

Ing.... 

087-39                2.428 

1-28-87 

2,428 

0       i 

Alcohol,  Drug  Abuse,  and  dental  Healt 
Administration 
Alcohol,   drug  abuse,   and  mental   he 

h 

alth... 

087-40              10,000 

1-28-87 

10,000 

0 
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Office  of  Assistant  Secretary   for  Hea 
Scientific   activities  overseas 

(special    foreign  currency  program) 

Social   Security  Administration 
Limitation  on  administrative  e«pense 
(construction) 

1th 

s 

087-11                2,900 

D87-12                 7,073 
087-12A 

087-57            134.437 
087-57A 

087-31                      49 

9-26-86 

9-26-86 
89     1-28-87 

3-4-87 
36.482      8-27-87 

1-5-87 

12 

2.900 

7.151 
170,919 

49 

Limitation  on  administrative  expense 
(information  technology   systems).. 

DEPARTMENT  OF   THE   INTERIOR 

Bureau  of  Land  Management 
Payments   for  proceeds,   sale  of  Miner 
Leasing  Act  of   1920,  Section  40(d). 
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DEPARTMENT  OF  JUSTICf 

Office  of  Justice  Programs 
Crime   victims   fund 

087-13             70.000 

9-26-86 

V3 
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n' 
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CD 

DEPARTMENT  OF  LABOR 

70,000 

ETvlojrment   Standards  Administration 
Salaries  and  expenses 

087-41                9,659 

1-28-8/ 

9.659 

0 
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Agency/B jredu/*ccount 


Bureau    f-.r  Be'jgee  Prograrr-s 

Unstr-d   States   eniergency   ref^.j''*'  ar^a 


migration  ass  ist  r~:e 


Other 
Asslstai'e  fc^  i;ni  >-nt;rtd  1 10-  of  i 
Contd3Gr  d  ag'-eenif  nt 


Attachment  B  -  Status  of  Deferrals  -  Fiscal  Year  1987 


As  of  Septembe--  1  ,  1987 
Amounts  In  Thousands  0'  Ooli^rs 


Amount  Amount  Congres- 

Transmitted  Transmitted           Cumulative  sionaUy  Congres- 

Oeferral  Original  Subsequent  Date  of   OMB/Agency  Required    slonal 

Number   Request  Change  Message    Releases  Releases    Action 


Amount 
Deferred 
Cumulative    as  of 

A(jjustn*nts   9-1-87 


1 1  f  c  u  t  ■  y  e 


087-14 
D6  7-14* 


087-15 


6.100 


2.000 


9-26-86 
H.jOC        1-5-87 


9-26-86 


8.462 
2.000 


W.tii 


en 


t>3 
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DEPARTMENT  OF  TRANSPORTATION 


Fpderal  Ratlrcad  Administration 

Sail  service  assistance 087-42 

Paiirodd  safety D87-43 

Conrall  labor  protection D87-44 

Northeast  corridor  improvement  program 087-45 

Cor^rall  commuter  transition  assistance D87-46 


Urban  Mass  Transportation  Administration 
Research,  training  and  human  resources.... 
Interstate  transfer  grants  -  transit 

Fedi'rj!  Ablation  Administration 
Operation  and  maintenance,  Hetropo'itan 

Washington  Airports , 

fa:ilities  and  equip^'nt  (Airport  and 

ai'-way  trust  fundj 


037-47 
087-48 


D8'-49 


Coast  Guard  I 

Research,  development,  test,  and 

evaluation 

Offshore  oil  pollution  compensation  fund. 
Deepwater  port  liability  fund 


08 
D8 


7-16 
7-16A 


06 
D8 
U8 


7-50 
7-51 
;-52 


Cf( 


;e  of  the  Secretary 


I 


462 

1 

,101 

646 

16 

,962 

10 

.000 

4 

,336 

51 

,800 

Payments  to  air  carriers 057-53 


12,214 

803,877 


5.000 
2.154 
S.176 


10.743 


1-28-S7 
1-28-87 
1-28-87 
1-28-87 
1-28-87 


1-28-87 
1-28-87 


1- 28-87 


9-26-86 
295.611   12-15-86 


1.101 
646 


12.214 


19.996 


1-28  87 

5.000 

1-28-87 

2.154 

1-28-87 

5.176 

■  23-87 


l0.7ae 


462  P.L.  100-71 


15,962  P.L.  100-71 
10.000  P.L.  100-71 


4.336  P.L.  100-71 
5!  ,800  P.L.  100-71 


1,079.4^ 
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Attachment  B  -  Status  of  Deferrals  -  Fiscal   fear  1987 


As  of  SeptemDer   1,    19b''                                              Amount  Amount  Congres-                                                      Amouf^t 

Amounts   In  Thousands  of  uu'lars                                    Transmitted  Transmitted                          Cumulative  sionally  Congres-                                Dtferred 

Deferral      Original  Subsequent  Date  of       OMB/Agency  Required  sional  Cumulative         as   of 

Agency/Bureau/Account                           Number       Request  Change  Message         Releases  Releases  Action  Adjustments       9-;-fc7 

DEPARTMFST    :>     Tm[    TS[ASoRr  1 

Office  of  Revenue  Snaring 
Local  gcvernment  fiscal  assistance  trust 

fund 087-17      74,149  9-26-86       71.221  5      2,9ii 

Local  government  fiscal  assistance  trust 

f-nd D87-21      5,981  9-26-8o       6.704  723         0 

ESVIR'JSMESTA.    PR^TEC'ICN  AGENCY  | 

Research  and  development D87-54  11,000  1-28-87  11,000  P. L.    100-71  0 

Abatement,   control,   and  compl i ance. ....... .      D87-65  11,400  1-28-87  11,400  P. L.    100-71  0 

CThcP    iNDEPENDtN"  AGENCIES  I  - 

Cotrirfsston  on   the  Ukraine  Famine 

Sa'aries  and  expenses D87-18  100  9-26-86  100  0 

Office  of  the  Federal    Inspector  for  the      ' 
Alaska  Natural   Gas  Transportation  System, 
Salaries  and  expenses 087-19  411  9-26-66  411  0 

Pennsylvania  Avenue  Development  Corporation 
land  acquisition  and  development  fund D87-20  11.873  9-26-86  •  i;,6'3 

United  States  Railxay  Association 
Administrative  expenses 087-56  1.155  1-28-67  1,155  0 

'O'Al,    DE'^lRPA^S 7,274.185       4,220,390  8,446,467  174,286  1,7j1       2,675,553 
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Note,      All    of   tne  accve  amounts   represent  budget  authority  except  the  Local   Government  Fiscal   Assistance  Trust  Fund   (087-21)  of  outlays  only. 

!FR  Do--  8—21=^21  piled  9-16-87;  8:45  am) 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Federal  Prevailing  Rate  Advisory 
Committee;  Open  Committee  Meeting 

According  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-163),  notice  is  hereby 
given  that  meetings  of  the  Federal 
Prevailing  Rate  Advisory  Committee 
will  be  held  on — 
Wednesday.  October  7,  1987 
Wednesday,  October  14. 1987 
Wednesday,  October  21. 1987 
Wednesday,  October  28.  1987 

These  meetings  will  start  at  10  a.m. 
and  will  be  held  in  Room  5A06A.  Office 
of  Personnel  .Management  Building.  1900 
E  Street  NW.,  Washington.  DC. 

The  Federal  Prevailing  Rate  Advisory 
Committee  is  composed  of  a  Chairman, 
representatives  from  five  labor  unions 
holding  exclusive  bargaining  rights  for 
Federal  biue-coUar  employees,  and 
representatives  from  five  Federal 
agencies.  Entitlement  to  membership  of 
the  Committee  is  provided  for  in  5  U.S.C. 
5347. 

The  Committee's  primary 
responsibility  is  to  review  the  Prevailing 
Rate  System  and  other  matters  pertinent 
to  establishing  prevailing  rates  under 
subchapter  IV,  chapter  53.  5  U.S.C.  as 
amended,  and  from  time  to  time  advise 
the  Office  of  Personnal  Managem.ent. 

These  scheduled  meeting  will  start  in 
open  session  with  both  labor  and 
management  representatives  attending. 
During  the  meeting  either  the  labor 
members  or  the  management  members 
may  caucus  separately  with  the 
Chairman  to  devise  strategy  and 
formulate  positions.  Premature 
disclosure  of  the  matters  discussed  in 
these  caucuses  would  unacceptably 
impair  the  ability  of  the  Committee  to 
reach  a  consensus  on  the  matters  being 
considered  and  would  disrupt 
substantially  the  disposition  of  its 
business.  Therefore,  these  caucuses  will 
be  closed  to  the  public  because  of  a 
determination  made  by  the  Director  of 
the  Office  of  Personnal  Management 
under  the  provisions  of  section  10[d)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-;63)  and  5  U.S.C. 
552b(c)(9)(B).  These  caucuses  may. 
depending  on  the  issues  involved, 
constitute  a  substantial  portion  of  the 
meeting. 

Annually,  the  Committee  publishes  for 
the  Office  of  Personnel  Management,  the 
President,  and  Congress  a 
comprehensive  report  of  pay  issues 
discussed,  concluded  recommendations, 
and  related  activities.  These  reports  are 
available  to  the  public,  upon  written 
request  to  the  Committee's  Secretary. 


The  public  is  invited  to  submit 
material  in  writing  to  the  Chairman  on 
Federal  Wage  System  pay  matters  felt  to 
be  deserving  of  the  Committee's 
attention.  Additional  information  on 
these  meetings  may  be  obtained  by 
contracting  the  Committee's  Secretary, 
Office  of  Personnel  Management. 
Federal  F'revailing  Rate  Advisory 
Committee,  Room  1340. 1900  E  Street 
NW.,  Washington.  DC  20415  (202)  632- 
9710. 

Thomas  E.  Anfinson. 

Chairman,  Federal  Prevailing  Rate  Advisory 
Committee. 
September  11. 1987. 
[FR  Doc.  87-21404  Filed  ^16-87;  8:45  am] 

BILLING  CODE  632S-01-M 


RAILROAD  ACCOUNTING  PRINCIPLES 
BOARD 

Establishment  of  Cost  Accounting 
Principles  for  Rail  Carriers 

AGENCY:  Railroad  Accounting  Principles 

Board. 

ACTION:  Notice  of  issuance  of  final 

report. 

summary:  The  Railroad  Accounting 
Principles  Board  issued  on  September  1. 
1987,  its  final  report.  The  2-volume 
report  contains  eight  principles 
addressing  railroad  accounting  and  cost 
information  issues  relevant  to  regulatory 
proceedings  in  which  cost 
determinations  are  used  in  Interstate 
Commerce  Commission  (ICC)  decisions. 
The  principles  are  to  govern  the 
deten.-.ination  of  economically  accurate 
railroad  costs  directly  and  indirectly 
associated  with  particular  movements  of 
goods.  The  report  also  contains 
recommendations  to  the  ICC  for 
implementing  the  principles  and 
addressing  related  matters. 
TO  RECEIVE  THIS  REPORT  CONTACT: 
Superintendent  of  Documents.  U.S. 
General  Accounting  Office.  P.O.  Box 
6015,  Gaithersburg,  Maryland  20877. 
Telephone  (202)  275-6241. 
SUPPLEMENTARY  INFORMATION:  The 
Railroad  Accounting  Principles  Board 
(RAPB)  has  established  principles 
governing  the  determination  of 
economically  accurate  railroad  costs 
directly  and  indirectly  associated  with 
particular  movement  of  goods  as 
required  by  49  U.S.C.  11162.  and  issued 
its  report  as  provided  by  49  U.S.C.  11167. 
The  report,  dated  September  1, 1987,  is 
comprised  of  two  volumes. 

Volume  1  contains  in  its  first  chapter 
eight  principles  on  (1)  causality,  (2) 
homogeneity,  (3)  practicality,  (4)  data 
integrity.  (5)  entity,  (6)  cost  of  capital.  (7) 
asset  valuation  and  related  expense, 


and  (8)  productivity.  The  second  chapter 
discusses  the  effect  of  the  eight 
principles  on  specific  regulatory 
proceedings  and  general-purpose  costing 
systems.  The  third  chapter  discusses  the 
effect  of  implementing  the  principles  on 
existing  practices  of  the  Interstate 
Commerce  Commission  (ICC)  and 
contains  recommendations  to  the  ICC 
for  implementing  the  principles  and 
addressing  related  matters. 

Volume  2  is  a  detailed  report  with  a 
separate  chapter  on  each  of  the  eight 
principles  and  the  six  specific  regulatory 
applications  most  effected  by  the 
principles,  and  four  chapters  on  matters 
related  to  general-purpose  costing 
systems.  These  chapters  contain 
detailed  discussions  of  the  principles, 
their  use  in  specific  regulatory 
applications,  the  rationale  for  the 
principles  and  recommendations,  and 
alternative  proposals  considered  by  the 
RAPB. 

The  report  is  the  culmination  of  a  two 
and  one-half  year  process  during  which 
substantial  public  input  was  obtained 
from  railroads,  shippers,  and  other 
parties.  The  RAPB  invited  and  received 
comments  on  the  issues  the  RAPB 
should  address  (50  FR  7153.  February  20. 
1985),  a  discussion  memorandum 
presenting  issues  and  questions  relevant 
to  regulatory  measurement  and  costing 
principles,  among  other  things  (51  FR 
4051,  January  31, 1986),  and  an  exposure 
draft  containing  proposed  principles  and 
recommendations  (52  FR  5361.  February 
20, 1987).  The  RAPB  also  conducted  a 
public  hearing  on  April  30, 1987  at  which 
representatives  of  railroads,  shippers, 
and  others  testified. 

With  the  establishment  of  cost 
accounting  principles  by  the  RAPB 
under  49  U.S.C.  11162.  the  ICC  is 
required  by  49  U.S.C.  11163  to  promptly 
implement  the  principles  through  the 
rulemaking  process,  which  will  afford 
interested  parties  further  opportunity  to 
participate.  Because  the  ICC  is 
ultimately  responsible  for  cost  principles 
to  be  used  in  regulatory  proceedings,  it 
must  review  the  RAPB's  principles  in 
light  of  rulemaking  comments  from 
interested  parties  and  reasonably 
explain  the  rules  it  adopts.  However,  as 
part  of  the  rulemaking  process,  the  ICC 
must  accord  substantial  deference  to  the 
RAPB's  principles  and  to  the  rationale 
underlying  those  principles. 

The  RAPB's  report  is  being  mailed 
directly  to  parties  who  are  known  to  the 
RAPB  to  be  interested  in  its  contents. 
Other  parties  will  receive  the  report 
upon  request. 
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Daled:  September  1,  1987, 
Charles  A.  Bowsher, 

Chairman.  Roil  road  Accounting  Pirnciples 
Board. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer:  Kenneth  A, 
Fogash.  (202)  272-2142, 

Upon  Written  Request,  Copy 
Available  From:  Securities  and 
Exchange  Commission.  Office  of 
Consumer  Affairs.  450  Fifth  Street,  N'Vv'., 
Washington,  DC  20549. 

Extension 

Rule  17e-h  File  No.  270.224 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C,  3501  et  seq],  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  0MB 
approval  Rule  17e-l  under  the 
Investment  Com.pany  Act  of  1940.  Rule 
17e-l  is  designed  to  ensure  that  brokers 
affiliated  with  investment  companies 
receive  no  greater  compensation  than 
would  be  received  from  the  investment 
companies  in  arm's  length  transactions. 
The  rule  requires  approximately  10 
hours  of  recordkeeping  per  investment 
company  annually. 

Comments  should  be  submitted  to 
0MB  Desk  Officer:  Robert  Neal,  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
Room  3228  NEOB.  Washington,  DC 
20503. 

Jonathan  G,  Katz, 
Secretary. 
September  10, 1987. 

[FR  Doc.  87-21503  Filed  9-16-8:":  8:45  am] 
BILLING  CODE  MIO-OI-W 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Boston  Stock  Exchange,  Inc. 

Septemberll.  1987. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12if)(l)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
stocks: 
Amax  Gold,  Inc. 

Common  Stock.  $.01  Par  Value  (File 


No.  7-0474) 
ABM  Gold  Corp. 

Common  Stock.  No  Par  Value  (File 

No.  7-0475) 
Carnival  Cruise  Lines 
Comm.on  Stock.  S-Ol  Par  Value  (File 

No.  7-0476) 

Goldome 

Common  Stock.  Si. 00  Par  Value  (File 

No.  7-0477) 

Heritage  Entertainment  Inc. 

Common  Stock,  S.Ol  Par  Value  (File 
No.  7-0478) 
Lazy  Boy  Chair  Co. 
Common  Stock.  Sl.OO  Par  Value  (File 
No,  7-0479) 
Malaysia  Fund 
Common  Stock.  $.01  Par  \'alue  (File 
No.  7-0480) 
Neiman  Marcus  Group,  Inc.  (The) 
Common  Stock.  $  01  Par  Value  (File 
No.  7-0481) 
Sprague  Technologies 
Common  Stock,  Sl.OO  Par  Value  (File 
No.  7-0482) 

Liberty  All  Star  Equity  Fund 

Shares  of  Beneficial  Interest  (File  No. 
7-0483) 
V'ons  Companies 
Common  Stock,  $.10  Par  Value  (File 
No.  7-0484) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  October  2,  1987, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary-  of  the 
Securities  and  Exchange  Commission, 
Washington,  DC  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  applications  if  it  finds, 
based  upon  all  the  information  available 
to  it,  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

lonathan  G.  Katz, 

Secretary. 

|FR  Doc.  87-21452  Filed  9-1&-87;  B:45  am] 
BILUNG  COOE  S010-C1-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Boston  Stock  Exchange.  Inc. 

September  11,  1987. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
stocks: 

American  Fructose 
Class  A,  Common  Stock.  $.10  Par 
Value  (File  No.  7-0456) 
Calmat  Co. 

Common  Stock,  Sl.OO  Par  Value  (File 

No.  7-0457) 

Cincinnati  Bell,  Inc. 

Common  Stock,  S12.50  Par  Value  (File 

No.  7-0458) 

Fays  Drug  Co..  Inc. 

Common  Stock.  $.10  Par  Value  (File 
No.  7-0459) 
Fairfield  Communities,  Inc. 
Common  Stock.  S  10  Par  Value  (File 
No.  7-0460) 
General  Development  Corp. 

Common  Stock,  Sl.OO  P.ir  Value  (File 
No.  7-0461 ) 
Hovnanian  Enterprises,  Inc. 
Common  Stock,  $.01  Par  Value  (File 
No.  7-0462) 
I-iormel  (Geo.  A.)  &  Co. 
Common  Stock.  $0.4688  Par  Value 
(File  No.  7-0463) 
I.C.H.  Corp 
Common  Stock,  Sl.OO  Par  Value  (File 
No.  7-0464) 
Kay  Jewlers,  Inc. 
Common  Stock.  Sl.OO  Par  Value  (File 
No.  7-0465) 
Kellwood  Co. 

Common  Stock.  No  Par  Value  (File 
No.  7-0466) 
Lavvter  International.  Inc. 
Common  Stock,  $1.00  Par  Value  (File 
No,  7-046-j 
Musmgwear.  Inc. 
Commo.-.  Stock,  Si  .00  Par  Value  (File 
No.  7-0468) 
Pico  Products.  Inc. 
Common  Stock,  S-01  Par  Value  (File 
No  7-0469) 
Price  Communications  Corp. 

Common  Stock.  S  01  Par  Value  (File 
No.  7-0470) 
Telephone  Data  Systems,  inc. 

Common  Stock,"$l,00  Par  Value  (File 
No.  7-0471) 
Varco  International.  Inc. 
Capital  Stock.  No  Par  Value  (File  No. 
7-0472) 
Weiss  .Markets,  Inc. 
Common  Stock.  No  Par  Value  (File 
No.  7-0473) 
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These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  October  2.  1987, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  E.xchange  Commission, 
Washington.  DC  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  applications  if  it  finds, 
based  upon  all  the  information  available 
to  it,  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commissain,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz. 

Sr^crdary- 

|fR  Doc  87-2U.53  Filed  9-1ft-87:  8:45  am] 

BIUJNG  CODE  SOIO-OI-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Midwest  Stock  Exciiange,  Inc. 

September  11.  1987. 

The  above  named  additional 
secunties  has  filed  applications  with  the 
Securities  and  Exchange  Comm.ission 
pursuant  to  section  12(0(11(8]  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 

Environmental  Treatment  & 
Technologies  Corp. 
Common  Slock,  $.10  Par  Value  (File 
No.  7-0451) 
Flexi  Van  Corporation 

Common  Stock,  $.01  Par  Value  (File 
No.  7-0152) 
Hormel  (Geo.  A.),  &  Co. 

Common  Stock,  S.2344  Par  Value  (File 
No.  7-0453) 
Ford  Motor  Credit  Company 
Currency  Exchange  Warrants, 
Expinng  June  15,  1992  (File  No.  7- 
0454) 
General  Electric  Credit  Corp. 
Currency  Exchange  Warrants, 
Expiring  [une  15.  1992  (File  No.  7- 
0455] 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
secunties  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
s\stem. 


Interested  persons  are  invited  to 
submit  on  or  before  October  2, 1987 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
Washington,  DC  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  applications  if  it  finds, 
based  upon  all  the  information  available 
to  it,  that  the  extensions  of  unlisted 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
f:dir  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
euthority. 

lunathan  G.  Katz, 

Secretary: 

(FR  Doc.  87-21454  Filed  9-1&-87;  8:45  am] 
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[Release  No.  34-24917;  File  No.  SR-NYSE- 
87-301 

Self-Regulatory  Organizations;  Filing 
and  Order  Granting  Accelerated 
Approval  of  Proposed  Rule  Change  by 
New  York  Stock  Exchange,  Inc.; 
Auxiliary  Opening  Procedures  for 
Orders  Relating  to  Expiring  Stock 
Index  Contracts 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l).  notice  is  hereby  given 
that  on  September  10, 1987,  the  New 
York  Stock  Exchange,  Inc.  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
tlie  Proposed  Rule  Change 

The  proposed  rule  change  adds 
a  jxiliary  opening  procedures  for 
assisting  in  handling  the  order  flow 
associated  with  the  concurrent 
expiration  of  stock  index  futures,  stock 
index  options  and  options  on  stock 
index  futures  (collectively,  "index 
contracts")  on  September  18, 1987.  It 
specifies  procedures  identical  to  those 
used  on  June  19,  1987  (SR-NYSE-87-17; 
Release  No.  34-24596  (June  16, 1987)). 
Only  the  dates  and  the  list  of  pilot 
stocks  (due  to  one  name  change  and  the 
substitution  of  one  stock  as  a 
consequence  of  changes  in  trading 
activity)  have  changed. 


Specifically,  the  auxilia.'-y  procedures 
provide  that  stock  orders  relating  to 
opening-price  settling  contracts  must  be 
received  by  9:00  a.m.  on  September  18. 
The  Exchange  will  promptly  disseminate 
the  size  of  substantial  market  order 
imbalances  (50.000  shares  or  more)  as  at 
9:00  in  50  pilot  slocks. 

The  Exchange  will  make  SupcrDot 
available  to  accept  orders  at  7:30.  The 
Exchange  will  also  raise  the  order  size 
eligibility  for  the  Opening  Automation 
Reporting  Service  ("OARS")  to  30.099 
shares — in  effect,  raising  SuperDot's 
pre-opening  order  size  parameters.  The 
procedures  confine  orders  relating  to 
opening-price  settling  contracts  to 
market  orders  and  require  them  to  be 
appropriately  identified.  The  procedures 
also  ban  "limit-at-the-opening"  orders 
and  apply  on  September  18  the  reduced 
w-aiting  periods  for  second  and 
subsequent  price  indications.' 

The  Exchange  characterizes  the 
proposed  rule  change  as  a  Rule  of  the 
Board  of  Directors  of  the  Exchange.  The 
proposed  rule  change  supersedes  all 
Exchange  rules  and  policies  inconsistent 
with  it. 

li.  Self- Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
and  is  set  forth  in  Sections  A,  B,  and  C 
below. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose.  The  purpose  of  the 
proposed  rule  change  is  to  establish 
procedures  to  augment  the  NYSE's 
regular  opening  procedures  on 
September  18, 1987.  The  auxiliary 
procedures  will  assist  in  integrating 
stock  orders  relating  to  expiring 
contracts  into  the  Exchange's  opening 
procedures  in  a  manner  that  will  assure 
an  efficient  market  opening  in  each 
stock  as  close  to  9:30  a.m.  as  possible. 

The  Exchange  believes  that  settling 
index  contracts  based  upon  the  opening 
prices  of  the  constituent  stocks,  and 


'  The  reduced  waiting  periods  recently  were 
approved  on  a  permanent  basis  Secunties 
Exchange  Act  Release  No.  24880  (September  4. 

laa?),  52  FR (approving  F)le  No.  SR-NYSF^ 

87-14). 
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thereby  permitting  use  of  the  Exchange's 
time-tested  opening  procedures, 
provides  the  best  mechanism  for 
handUng  the  accompanying  stock 
volume.  The  Exchange,  the  Chicago 
Mercantile  Exchange,  Inc.  (the  "CME") 
and  the  New  York  Futures  Exchange, 
Inc.  (the  "NYFE")  recently  altered  or 
added  index  contracts  specifying  that 
settlement  pricing  will  occur  based  upon 
the  opening  prices  on  expiration  Friday 
(September  18).  They  also  have 
provided  that  trading  in  opening-price 
settling  contracts  will  cease  at  the  close 
on  the  preceding  day  (Thursday, 
September  17).  The  Exchange 
anticipates  that  these  changes  will 
divert  to  the  opening  approximately  75 
percent  of  the  stock  order  flow  related 
to  expiring  index  contracts.  The 
proposed  rule  change  estabhshes 
auxiliary  procedures  to  help 
accommodate  the  diverted  order  flow. 

The  special  dissemination  of  a  picture 
of  substantial  market  order  imbalances 
in  the  50  pilot  stocks  as  at  9:00  will 
provide  off-Floor  participants  with  a 
picture  of  the  unique  impact  of  the 
index-related  orders,  and  will  allow 
ample  opportunity  for  them  to  react  to  it. 
Because  the  regular  opening  procedures 
will  otherwise  operate,  an  off-Floor 
participant  will,  as  always,  be  able  to 
obtain  a  minute-to-minute  Floor  picture 
through  his  Floor  broker.  Similarly,  the 
pre-opening  application  of  the  ITS  Plan 
will  be  in  effect.  Moreover,  if  it  becomes 
evident  that  a  significant  change  from 
the  September  17  closing  price  is  in  the 
offing,  the  specialist  can,  with  the 
approval  of  a  Floor  Official,  disseminate 
regular  price  indications  over  the  tape 
as  needed. 

The  particular  purposes  of  several  of 
the  procedures  deserve  elaboration. 

9:00  Cut-off.  The  9:00  cut-off  for  entry 
of  stock  orders  relating  to  opening-price 
settling  contracts  assures  that  the  upper 
Umif  of  the  order  flow  created  by 
unwinding  index-related  positions  is 
known  at  9:00.  The  specialists  can 
retrieve  the  orders  in  OARS  at  9:00  and 
combine  them  with  the  manual  orders, 
creating  a  complete  picture  of  all  the 
orders.  If  the  picture  shows  an 
imbalance  of  50,000  shares  or  more,  he 
will  notify  off-Floor  participants  of  the 
imbalance  within  the  first  several 
minutes  after  9:00.  This  allows  a  half 
hour  or  more  to  react. 

Preclusion  of  Limit-at-the-Opening 
Orders.  Preclusion  of  limit-at-the- 
opening  orders  simplifies  the  specialist's 
task  in  opening  his  market.  These  orders 
cannot  be  entered  into  the  electronic 
display  book.  Consequendy.  their 
acceptance  would  complicate  the 
specialist's  task  by  requiring  him  to  keep 


a  separate,  manual  tally.  Customers  are 
free  to  enter  regular  limit  orders. 

Applicability  of  Revised  Price 
Indications  Waiting  Period.  SR-NYSE- 
87-14,  noted  above,  describes  the 
purpose  of  reducing  the  waiting  period 
following  second  and  subsequent  price 
indications. 

2.  Statutory  Basis.  The  basis  under 
the  1934  Act  for  the  proposed  rule 
change  is  section  6(b)(5),  which  requires 
that  rules  of  the  Exchange  be  designed 
to  prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and,  in  general,  to  protect  investors  and 
the  public  interest. 

B.  Self-Regulatory  Organ  'zation  's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  1934 
Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  not  sohcited.  and 
does  not  intend  to  solicit,  comments 
regarding  the  proposed  rule  change.  The 
Exchange  created  an  ad  hoc  Expiration 
Procedures  Committee  consisting  of  its 
Floor  Directors,  other  representatives 
from  the  Floor,  upstairs  traders  and 
institutional  brokers.  The  proposed  rule 
change  reflects  the  consensus  reached 
by  the  committee. 

The  Exchange  received  no  written 
comments  following  the  June  expiration 
concerning  the  procedures. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Exchange  requests  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
section  19(b)(2)  of  the  1934  Act. 
Confirmation  to  the  industry  of  the 
Exchange's  intention  to  repeat  the  June 
19  procedures  should  occur  as  soon  as 
possible  to  permit  investors  and  firms  to 
plan  accordingly.  Moreover,  the 
procedures  contain  no  substantive 
changes  from  the  June  19  procedures,  on 
which  there  has  been  ample  opportunity 
for  comment.  Accordingly,  the  Exchange 
seeks  action  by  the  Commission  in  time 
to  permit  notification  of  interested 
parties  well  in  advance  of  the 
September  18  expiration. 

the  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 


rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and  m  particular,  the 
requirements  of  Section  6  and  the  rules 
and  regulations  thereunder.  The 
Commission  believes  that  basing  the 
settlement  of  index  products  on  opening, 
as  opposed  to  closing  prices  on 
September  18  may  help  to  accomodate 
index-related  share  volume  The 
proposed  auxiliary  procedures  are 
intended  to  ensure  that  the  exchange 
may  efficiently  process  sizeable  order 
fiow  at  the  open.  The  Commission 
believes  that  these  procedures  should 
work  to  reduce  order  imbalances  at  the 
open,  and  thus  dampen  potential 
volatility.  In  this  regard,  the  procedures 
worked  well  during  the  June  expiration 
and  the  September  expiration  should 
provide  the  Commission  with  another 
opportunity  to  assess  whether  these 
procedures  are  sufficient  in  dampening 
expiration  volatility  at  the  opening,  or 
whether  additional  measures  are 
necessar%'. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof 
because  the  proposed  rule  change  will 
enable  the  Exchange  to  quickly 
implement  and  notify  market 
participants  about  procedures  that  it 
believes  will  appropriately  address  any 
index-related  heightened  share  volume 
at  the  open  on  September  18. 

I\'.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  wxitten  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  NW..  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  October  8, 19b7. 
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For  the  Commission,  by  the  Division  of 
Mirket  Regulation  pursu.int  to  delegHted 
iuilhorilv- 
lonathan  G.  Katz, 
iircretary. 

Dated;  September  11,  1987. 
|FR  Dec  87-21504  Filed  9-16-87;  8:45  am] 
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IFIIeNo.  1-83561 

Issuer  Delisting;  Application  To 
Withdraw  From  Listing  and 
Registration;  Del-Val  Financial  Corp. 
(Common  Stock,  Par  Value  S1.00) 

September  11.  1987. 

Del-Val  Financial  Corporation 
(Company"),  has  filed  an  application 
V. ith  the  Securities  and  Exchange 
Commission  pursuant  to  section  12(d)  of 
the  Securities  Exchange  Act  of  1934  and 
Rule  12d2-2(d)  promulgated  thereunder, 
to  withdraw  the  above  specified  security 
from  listing  and  registration  on  the 
American  Stock  Exchange.  Inc. 
("Amex").  The  Company's  common 
slock  was  recently  listed  and  registered 
on  the  New  York  Stock  Exchange,  Inc. 
(•■NYSE"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following; 

In  making  the  decision  to  withdraw  its 
common  stock  from  listing  on  the  Amex, 
the  Company  considered  the  direct  and 
indirect  costs  and  expenses  attendant 
on  maintaining  the  dual  listing  of  its 
common  stock  on  the  NYSE  and  the 
.'\mex.  The  Company  does  not  see  any 
particular  advantage  in  dual  trading  of 
its  stock  and  believes  that  dual  listing 
would  fragment  the  market  for  its 
common  stock. 

Any  interested  person  may,  on  or 
before  October  2, 1987,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  Washington,  DC 
20549.  facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
Exchange  and  what  terms,  if  any,  should 
be  imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it.  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter, 

F.ir  the  Commission,  by  the  Division  of 
Mtirkel  Regulation,  pursuant  to  delegated 

authority. 

lonathan  G.  Katz, 

Secn'tary: 

|FR  Doc  87-21455  Filed  9-16-87;  8;45  am) 
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[File  No.  22-17391) 

Application  and  Opportunity  for 
Hearing;  Southern  Natural  Gas  Co. 

September  14.  1987. 

Notice  Is  Hereby  Given  That  Southern 
Naturil  Gas  Company  (a  Delaware 
Corporation)  ("Southern")  has  filed  an 
application  under  clause  [ii]  of  section 
310(b)(1)  of  the  Trust  Indenture  Act  of 
1939  (the  "Act")  for  a  finding  by  the 
Securities  and  Exchange  Commission 
(the  "Commission")  that  the  trusteeships 
of  Manufacturers  Hanover  Trust 
Company  ("Manufacturers")  under  the 
indenture  referred  to  in  paragraph  1 
below,  which  is  qualified  under  the  Act, 
and  under  the  trust  indenture  referred  to 
in  paragraph  2  below,  which  has  not 
been  qualified  under  the  Act,  are  not  so 
likely  to  involve  a  material  conflict  of 
interest  as  to  make  it  necessary  in  the 
public  interest  or  for  the  protection  of 
investors  to  disqualify  Manufacturers 
from  acting  as  Trustee  under  either  of 
such  indentures. 

Section  310(b)  of  the  Act  provides. 
inter  alia,  that  if  a  trustee  under  an 
indenture  qualified  under  the  Act  has  or 
shall  acquire  any  conflicting  interest  (as 
defined  in  such  Section),  it  shall,  within 
ninety  days  after  ascertaining  that  it  has 
such  conflicting  interest,  either  eliminate 
such  conflicting  interest  or  resign. 
Subsection  (1)  of  such  Section  provides, 
with  certain  exceptions,  that  a  trustee  is 
deemed  to  have  a  conflicting  interest  if 
it  is  acting  as  trustee  under  another 
indenture  of  the  same  obligor.  However, 
pursuant  to  clause  (ii)  of  such  subsection 
(1),  there  may  be  excluded  from  the 
operation  of  this  provision  another 
indenture  or  indentures  under  which 
other  securities  of  such  obligor  are 
outstanding,  if  the  issuer  shall  have 
sustained  the  burden  of  proving  on 
application  to  the  Commission,  and  after 
opportunity  for  hearing  thereon,  that 
trusteeships  under  the  indentures  are 
not  so  likely  to  involve  a  material 
conflict  of  interest  as  to  make  it 
necessary  to  disqualify  such  trustee 
from  acting  as  trustee  under  any  such 
indentures. 

Southern  alleges  that: 

1.  On  .March  20, 1987,  Southern  filed 
with  the  Commission  a  Registration 
Statement  (File  No.  33-12784)  covering 
SlOO.OOO.OOO  aggregate  principal  amount 
of  debentures  and  an  indenture,  dated 
as  of  |une  1. 1987,  between  Southern  and 
Manufacturers,  as  Trustee  (the 
"Southern  Indenture"),  pursuant  to 
which  Southern  may  issue  from  time  to 
time  in  one  or  more  series  its  unsecured 
debentures,  notes  or  other  evid^ince  of 
indebtedness.  The  Registration 
Statement  was  declared  effective  on 


June  8, 1987.  On  July  31, 1987,  Southern 
filed  with  the  Commission  a  Registration 
Statement  (File  No.  33-16190)  covering 
up  to  8200.000,000  aggregate  principal 
amount  of  debt  securities  which  it  may 
issue  from  time  to  time,  in  one  or  more 
series,  pursuant  to  the  Southern 
Indenture. 

2.  Bear  Creek  Capital  Corporation 
("Bear  Creek  Capital"),  a  Delaware 
corporation  formed  and  wholly-owned 
by  Bear  Creek  Storage  Company  ("Bear 
Creek  Storage"),  a  Louisiana  partnership 
composed  of  Southern  Gas  Storage 
Company,  a  Delaware  corporation  and  a 
wholly-owned  subsidiary  of  Southern, 
and  Tennessee  Storage  Company,  a 
Delaware  Corporation,  has  entered  into 
a  Trust  Indenture,  dated  as  of 
September  15, 1981  (the  "Bear  Creek 
Capital  Indenture"),  with 
Manufacturers,  as  Trustee,  and  T.  C. 
Crane,  as  Co-Trustee,  pursuant  to  which 
Bear  Creek  Capital  issued  an  aggregate 
principal  amount  of  $135,000,000  of  its 
9V8%  Secured  Notes,  Series  A  due 
November  1,  2000  and  $30,000,000  of  its 
14'/8%  Secured  Notes,  Series  B  due 
November  1,  2000  (collectively,  the 
"Notes").  Inasmuch  as  the  Notes  were 
ottered  and  sold  in  a  private  placement 
to  a  single  institutional  investor  in 
reliance  upon  the  representations  of  the 
purchaser  that  it  was  purchasing  the 
Notes  for  investment  and  not  with  a 
view  for  resale,  the  Notes  were  not 
registered  under  the  Securities  Act  of 
1933,  as  amended,  and  the  Bear  Creek 
Capital  Indenture  was  not  qualified 
under  the  Trust  Indenture  Act  of  1939. 
The  notes  are  secured,  inter  alia,  by  an 
assignment  to  the  Trustee  by  Bear  Creek 
Capital  of  its  rights  under  a  Service 
Agreement,  dated  June  1, 1981,  between 
Bear  Creek  Storage  and  Southern  (the 
"Service  Agreement"),  assigned  by  Bear 
Creek  Storage  to  Bear  Creek  Capital 
pursuant  to  a  Pledge  and  Assignment  of 
Rights  Under  Service  Agreement,  dated 
as  of  September  15, 1981.  between  Bear 
Creek  Capital  and  Bear  Creek  Storage, 
consented  to  by  Southern  in  a  Consent 
and  Agreement  to  Pledge  and 
Assignment,  dated  as  of  September  15. 
1981,  executed  by  Southern  and 
Tennessee  Gas  Pipeline  Company  (the 
"Consent").  The  Consent  provides  that 
the  obligation  of  Southern  to  pay  the 
charges  due  under  the  Service 
Agreement  is  absolute  and 
unconditional.  The  obligations  of 
Southern  under  the  Service  Agreement 
and  I  iider  the  Consent  are  unsecured. 
Such  obligations  rank  equally  and  on  a 
par  with  the  obligations  of  Southern  in 
respect  of  its  Securities  under  the 
Southern  Indenture. 
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3.  The  Southern  Indenture  contains 
the  provisions  required  by  section  310(b) 
of  the  Act. 

Southern  has  waived  notice  of 
hearing,  and  waives  hearing,  in 
connection  with  the  matter  referred  to 
herein. 

For  a  more  detailed  account  of  the 
matters  of  fact  and  law  asserted,  all 
persons  are  referred  to  said  application. 
File  No.  22-17391  which  is  a  public 
document  on  file  in  the  offices  of  the 
Commission  at  the  Public  Reference 
Room,  Judiciary  Plaza,  450  Fifth  Street, 
NW.,  Washington,  DC. 

Notice  is  Further  Given  that  any 
interested  persons  may,  not  later  than 
October  5,  1987,  request  in  writing  that  a 
hearing  be  held  on  such  matter,  stating 
the  nature  of  his  interest,  the  reasons  for 
such  request,  and  the  issues  of  law  or 
fact  raised  by  such  application  which  he 
desires  to  controvert,  or  he  may  request 
that  he  be  notified  if  the  Commission 
should  order  a  hearing  thereon.  Any 
such  request  should  be  addressed: 
Secretary,  Securities  and  Exchange 
Commission.  Washington,  DC  20549.  At 
any  time  after  said  date,  the 
Commission  may  issue  an  order  granting 
the  application,  upon  such  terms  and 
conditions  as  the  Commission  may  deem 
necessary  or  appropriate  in  the  public 
interest  and  for  the  protection  of 
investors,  unless  a  hearing  is  ordered  by 
the  Commission. 

For  the  Commission,  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 

[PR  Doc.  87-21505  Filed  9-16-67;  8:45  am] 
BILLING  CODE  BOIO-OI-M 


SMALL  BUSINESS  ADMINISTRATION 

Region  IX  Advisory  Council;  Public 
Meeting;  California 

The  U.S.  Small  Business 
Administration  Region  IX  Advisory 
Council,  located  in  the  geographical  area 
of  Los  Angeles,  will  hold  a  public 
meeting  at  9:00  a.m.,  Thursday  October 
29,  1987,  at  the  Bank  of  .America 
Executive  Board  Room,  555  South 
Flower  Street.  Los  Angeles,  California 
90071.  to  discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  information  write  or  call 
M.  Hawley  Smith,  District  Director.  U.S. 
Small  Business  Administration,  350 
South  Figueroa  Street,  Suite  ^^600,  Los 


Angeles,  California  90071,  (213)  894- 

2977. 

Jean  M.  Nowak, 

Director.  Office  of  Advisory  Councils. 

September  10,  1987. 

(PR  Doc.  87-21396  Filed  9-16-87;  8:45  am] 

BILUNG  CODE  8025-0 1-«« 

Region  Vllt  Advisory  Council;  Public 
Meeting;  North  Dakota 

The  Small  Business  .Administration 
Revion  V'lII  Advisorv'  Council,  located  in 
the  geographical  area  of  Fargo,  North 
Dakota,  will  hold  a  public  meeting  at 
9:30  a.m.,  Wednesday.  October  14,  198", 
at  the  Town  House  Motor  Inn.  Bismarck. 
North  Dakota,  to  discuss  such  business 
as  may  be  presented  by  members,  the 
staff  of  the  U.S.  Small  Business 
Administration  and  others  attending. 

For  further  information  write  or  call 
James  L.  Stai,  District  Director.  U.S. 
Small  Business  Administration.  657-2nd 
Avenue  North,  Room  218,  Fargo,  .North 
Dakota  58102,  (701)  237-5771,  extension 
5131. 

Jean  M.  Nowak, 

Director,  Office  of  Advisory  Councils. 
September  10,  1987. 
|FR  Doc.  87-21397  Filed  9-16-67:  8:45  am] 

BILLING  CODE  802S-01-M 


Region  X  Advisory  Council;  Public 
Meeting;  Oregon 

The  Small  Business  Administration 
Region  X  Advisory  Council,  located  in 
the  geographical  area  of  Portland, 
Oregon,  will  hold  a  public  meeting  at 
10:00  a.m.  on  Tuesday.  September  29, 
1987.  in  the  Oak  Room.  Linfield 
Commons,  Linfield  College.  Linfield 
Avenue.  McMinnville.  Oregon  to  discuss 
such  matters  as  may  be  presented  by 
members,  staff  of  the  Small  Business 
Administration,  or  others  present. 

For  further  information,  write  or  call 
Mr.  John  L.  Gilman,  District  Director, 
U.S.  Small  Business  Administration. 
1220  SW  Third  Avenue,  Room  676. 
Portland.  Oregon  97204-2882.  (503)  294- 
5221. 

Jean  M.  Nowak, 

Director.  Office  of  Advisory  Councils. 
September  10, 1987. 
[PR  Doc   87-21398  Filed  9-16-87;  8:45  amj 

BILUNG  CODE  e02S-01-M 


Region  VIII  Advisory  Council;  Public 
Meeting;  South  Dakota 

The  Small  Business  Administration 
Region  V'llI  .Advisorj'  Council,  located  in 
the  geographical  area  of  Sioux  Falls, 
South  Dakota,  will  hold  a  public  meeting 


on  Thursday.  October  15. 1987,  from  9:00 
a.m.  to  4:30  p.m..  at  the  Howard  Johnson 
Motel,  North  Dakota  Room.  3300  West 
Russell.  Sioux  Falls.  South  Dakota 
57107,  to  discuss  such  business  as  may 
be  presented  by  members,  staff  of  the 
U.S.  Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
Chester  B.  Leedom.  District  Director. 
U.S.  Small  Business  Administration. 
Suite  101.  Security  Building,  101  South 
Main  Avenue.  Sioux  Falls.  South  Dakota 
5~102.  (605)  336-2980.  Ext.  231. 
Jean  M.  Nowak, 

Director,  Office  of  Advisory  Councils. 
September  10. 1987. 
[PR  Doc.  87-21399  Filed  9-16-87;  8:45  am] 

BILUNG  CODE  »02S-01-M 


TENNESSEE  VALLEY  AUTHORITY 

Paperwork  Reduction  Act  of  1980,  as 
Amended  by  Pub.  L  99-591; 
Information  Collection  Under  Review 
by  the  Office  of  Management  and 
Budget  (0MB) 

agency:  Tennessee  Valley  Authority. 
ACTION:  Information  Collection  Under 
Review  by  the  Office  of  .Management 
and  Budget  (OMB). 

SUMMARY:  The  Tennessee  Vallej 
.Authority  (TVA)  has  sent  to  OMB  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Ac!  of  1980  (44 
U.S.C.  Chapter  35),  as  amended  by  Pub. 
L.  99-591 

Requests  for  information,  including 
copies  of  the  information  collection 
proposed  and  supporting 
documentation,  should  be  directed  to 
the  .Agency  Clearance  Officer  whose 
name,  address,  and  telephone  number 
appear  below.  Questions  or  comments 
should  be  directed  to  the  Agency 
Clearance  Officer  and  also  to  the  Desk 
Officer  for  the  Tennessee  Valley 
.Authority,  Office  of  Information  and 
Regulator>-  .Affairs,  Office  of 
.Management  and  Budget,  Washington, 
DC  20503;  Telephone:  (202)  395-7313. 
Agency  Clearance  Officer:  Mark  R. 

Winter.  Tennessee  Valley  Authority, 

100  Lupton  Building,  Chattanooga,  TN 

37401; (615)  751-2523 
Type  of  Request:  Regular  submission 
Title  of  Information  Collection: 

Employment  Applications 
Frequency  of  Use:  On  occasion 
Type  of  Affected  Public:  Individuals 
Small  Businesses  or  Organizations 

Affected:  No 
Federal  Budget  Functional  Category 

Code:  999 
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Estimated  Number  of  Annual 

Responses:  105.000 
Estimated  Total  Annual  Burden  Hours: 

105,000. 

Need  For  and  L^se  of  Information: 
Applications  for  employment  are  needed 
to  collect  information  on  qualifications, 
suitability  for  emphn  ment  and 
eligibility  for  veterans  pr'>ference.  The 
information  is  used  to  make 
comparative  appraisals  and  to  assist  in 
selections.  The  affected  public  consists 
of  individuals  who  apply  for  TVA 
employment. 

John  W.  Thompson, 

Munc^er  of  Corporate  Services.  Senior 
Agency  Official. 

(FR  Doc.  87-21515  Filed  9-115-87:  8:45  am| 
BILLING  CODE  B12<>-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

(Order  87-9-261 

Fitness  Determination  of  RIchmor 
Aviation,  Inc.,  d/b/a  Liberty  Air 

agency:  Department  of  Transportation, 

Office  of  the  Secretary. 

action:  Notice  of  Commuter  Air  Carrier 
Fitness  Determination — Order  87-9-26. 
Order  on  Reconsideration. 

summary:  The  Department  of 
Transportation  is  proposing  to  find  that 
Richmor  Aviation.  Inc.,  d/b/a  Liberty 
Air  is  fit.  willing,  and  able  to  provide 
commuter  air  service  under  section 
419(c)(2)  of  the  Federal  Aviation  Act. 

Responses. 

All  interested  persons  wishing  to 

respond  to  the  Department  of 
Transportation's  tentative  fitness 
determination  should  file  their 
responses  with  the  Air  Carrier  Fitness 
Division,  P-56.  U.S.  Department  of 
Transportation.  400  7th  Street  SW.. 
Room  6420.  Washington.  DC  20,590.  and 
serve  them  on  all  persons  listed  in 
Attachment  A  to  the  order.  Responses 
shall  be  Tiled  no  later  than  September 
21,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Catherine  Terry.  Air  Carrier 
Fitness  Division.  Department  of 
Transportation,  400  7th  Street  SVV., 
Washington.  DC  20590.  (202)  366-2343. 

Dated:  Septemb^T  14.  1987. 
Matthew  V.  Scocozza. 
Assistant  Secretary  for  Policy  and 
International  A  ffairs. 
|FR  Doc  8~-21519  Filed  9-16-87;  8:45  am) 

BILLING  CODE  4910-62-M 


Office  of  Commercial  Space 
Transportation 

[Docket  No.  45133;  Notice  No.  87-181 

Commercial  Space  Transportation; 
Expendable  Launch  Vehicle  Program; 
Environmental  Assessment 

agency:  Office  of  Commercial  Space 
Transportation,  DOT. 
ACTION:  DOT  notice  of  availability  of 
environmental  assessment  for 
commercial  space  licensing  of  activities 
at  Vandenberg  Air  Force  Base, 

summary:  dot  is  issuing  this  notice  to 
advise  the  public  of  availability  of  a 
Programmatic  Environmental 
Assessment  for  Commercial  Expendable 
launch  Vehicle  Programs  at 
Vandenberg  Air  Force  Base,  California. 

SUPPLEMENTARY  INFORMATION:  In 

February  1986,  the  Office  published  the 
Programmatic  Environmental 
Assessment  for  Commercial  Expendable 
Launch  Vehicle  Programs  (51  FR  (6780) 
February  28, 1986).  The  Office  has 
completed  an  environmental  assessment 
of  the  commercial  space  transportation 
program  at  Vandenberg  Air  Force  Base 
as  supplemental  information  to  the 
February  1986  assessment.  DOT  licenses 
commercial  space  launches  from  the 
National  Ranges,  one  of  which  is 
Vandenberg  Air  Force  Base.  This 
programmatic  assessment  addresses  the 
impact  of  commercial  launches  from 
Vandenberg  Air  Force  Base,  California. 
The  assessment  is  available  for  public 
inspection  and  the  public  is  invited  to 
comment  on  it.  The  assessment  and  any 
comments  received  may  be  inspected  as 
follows:  (1)  Documentary  Service 
Division,  Attention:  Docket  Section/C- 
55.  Room  4107,  Docket  Number  45133. 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SVV.,  Washington,  DC 
20590  and  (2)  Air  Force  Civil  Engineer, 
Western  Region/ROV.  Room  1316,  630 
Sansome  Street,  San  Francisco,  CA 
94111.  from  9:00  a.m.  to  3:00  p.m.  local 
time,  Monday  through  Friday  except 
Federal  holidays.  Copies  of  the 
assessment  may  be  requested  from  (1) 
Office  of  Commercial  Transportation.  S- 
50,  400  Seventh  Street,  SW., 
Washington,  DC  20590  and  (2)  Air  Force 
Civil  Engineer,  Western  Region/ROV, 
Room  1316,  630  Sansome  Street.  San 
Francisco,  CA  94111.  Comments  should 
be  sent  in  triplicate  and  will  be  accepted 
until  October  16, 1987.  Comments  should 
be  sent  to  Documentary  Services 
Division,  Attention  Docket  Section/C- 
55.  Department  of  Transportation, 
Washington,  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  Bowles,  Associate  Director  for 


Licensing  Programs.  Office  of 
Commercial  Space  Transportation.  (202) 
366-2929  or  Gerald  Musarra,  Office  of 
the  General  Counsel  (202)  3d6-9305, 
Department  of  Transportation, 
Washington,  DC  20590. 

Dated  at  Washington,  DC,  September  10, 
1987. 
Courtney  A.  Stadd, 

Director.  Commercial  Space  Transportation. 
[FR  Doc  87-21326  Filed  9-16-87:  8:45  am) 

BILLING  CODE  4910-62-M 


Federal  Highway  Administration 

Environmental  Impact  Statement; 
Maricopa  County,  AZ 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Maricopa  County.  Arizona. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Bender,  District  Engineer,  Federal 
Highway  Administration,  234  North 
Central  Ave.,  Suite  330,  Phoenix,  AZ 
85004,  Telephone:  (602)  261-3646. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  Arizona 
Department  of  Transportation,  will 
prepare  an  environmental  impact 
statement  (EIS)  on  a  proposal  to 
improve  Grand  Avenue  in  Maricopa 
County,  Arizona.  The  proposed 
improvement  would  involve  the 
reconstruction  of  the  existing  route 
along  a  corridor  from  its  present 
crossing  of  the  Beardsley  Canal 
northwest  of  Sun  City  West  to  Van 
Buren  Street  and  Seventh  Avenue  near 
downtown  Phoenix,  a  distance  of  about 
26  miles.  Improvements  to  the  corridor 
are  considered  necessary  to  provide  for 
the  existing  and  projected  traffic 
demand. 

Alternatives  under  consideration 
include:  (1)  Taking  no  action;  (2)  a 
partially  controlled  access  expressway; 
(3)  a  fully  controlled  access  expressway: 
and  (4)  an  improved  arterial  concept. 
The  various  build  alternatives  include 
design  variations  of  grade,  alignment 
and  interchange  layouts. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal.  State  and  local 
agencies  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  interest  in  this  proposal.  A 
series  of  public  meetings  will  be  held  in 
Phoenix,  Glendale,  Peoria,  Sun  City  and 
Sun  City  West  between  September  1987 
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and  December  1988.  In  addition,  one  or 
more  public  hearings  will  be  held.  Public 
notice  will  be  given  of  the  time  and 
place  of  the  meetings  and  hearings.  The 
draft  EIS  will  be  available  for  public  and 
agency  review  and  comment.  No  formal 
scoping  meeting  is  planned  at  this  time 
because  extensive  interagency 
coordination  has  already  been  initiated. 
To  insure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  inteiested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Research. 
Planning  and  Construction) 

The  regulations  implementing 
Executive  Order  12372  regarding 
intergovernmental  consultation  on 
Federal  Programs  and  activities  apply  to 
this  program. 

Issued  on:  September  9, 1987. 
David  E.  Bender, 

District  Engineer.  Phoenix.  Arizona. 
[FR  Doc.  87-21448  Filed  9-16-87:  8:45  am] 
BILLING  CO0£  4810-22-M 


Research  and  Special  Programs 
Administration 

Applications  for  Renewal  or 
Modification  of  Exemptions  or 
Applications  To  Become  a  Party  to  an 
Exemption 

agency:  Research  and  Special  Programs 

Administration,  DOT. 

ACTION:  List  of  applications  for  renewal 

or  modification  of  exemptions  or 

application  to  become  a  party  to  an 

exemption. 

summary:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Transportation  has 
received  the  applications  described 
herein.  This  notice  is  abbreviated  to 
expedite  docketing  and  public  notice. 
Because  the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Except  as  otherwise 
noted,  renewal  application  are  for 
extension  of  the  exemption  terms  only. 
Where  changes  are  requested  (e.g.  to 
provide  for  additional  hazardous 


materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
they  are  described  in  footnotes  to  the 
application  number.  Application 
numbers  with  the  suffix  "X"  denote 
renewal:  application  numbers  with  the 
suffix  "P"  donote  party  to.  These 
applications  have  been  separated  from 
the  new  applications  for  exemptions  to 
facilitate  processing. 

ADDRESS  COMMENTS  TO:  Dockets 
Branch,  Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation.  Washington,  DC  20590. 

Comments  should  refer  to  the 

application  number  and  be  submitted  in 
triplicate. 

FOR  FURTHER  INFORMATION:  Copies  of 
the  applications  are  available  for 
inspection  in  the  Dockets  Branch,  Room 
8426,  Nassif  Building,  400  7th  Street,  SW. 
Washington.  DC. 


Appt(  ca- 

Renewal 

tion 

Applicant 

of 

numbef 

exemption 

291 3-X 

US  Department  of 

Energy. 
Washington,  DC. 

2913 

4354-X 

Pennwalt 
Corporation, 
Buffalo.  NY 

4354 

4453-X 

Woodard 
Exploswes,  inc  , 
Albuquerque.  NM 

4453 

4453-X 

Thermex  Enefgy 
Corporation, 
Dallas,  TX 

4453 

4661-X 

Foote  Mineral 
Company,  Exton, 
PA 

4661 

4932-X 

Federal 
Laboratories,  Inc., 
Saitsburg.  PA. 

4932 

5206-X 

Thermex  Energy 
CorpKxation, 

Dallas,  TX. 

5206 

6122-X 

Pennwalt 
Corporation. 
Buffalo,  NY. 

6122 

6452-X 

Pennwalt 
Corporation, 
Buffalo,  NY. 

6452 

6657-X 

Liquid  Air 
Corporation, 
Walnut  Creek.  CA. 

6657 

6702-X 

Seradyn,  Inc  , 
Indianapolis.  IN. 

6702 

6816-X 

McDonnell  Douglas 
Astronautics 
Company  Saint 
Louis.  MO 

6816 

7011-X 

Russell-Stanley 
Corporation,  Red 
Bank,  NJ  (see 
footnote  1) 

7011 

7052-X 

Haliitxjrton  Services, 
Duncan,  OK, 

7052 

Applica- 
tion 
r>umber 


Applicant 


Renewal 

of 
exemption 


7052-X 
7052-X,, 

7072-X., 

7205-X. 

7235-X.. 
7280-X 

7440-X 

7536-X. 

7594-X. 

7595-X. 

7607-X. 
7616-X, 

7887-X.. 
7887- X.. 

7887-X.. 
7887-X.. 
7887-X.. 

7887-X.. 

7887-X.. 

7943-X.. 
8180-X.. 

8194-X.. 

8207-X.. 


Duraceil,  Inc.,  7052 

BetMei,  CT, 
EG&G  7052 

Environmental 

Equiprr.ent, 

Cataumet   MA 
Conta.  ner  7072 

Corporatior'  of 

Amenca, 
Wilmington    DE 
U.S  Department  o<  7205 

Defense,  Falls 
Gnurcn,  VA 

Luxfer  USA  Limited.  7235 

Riverside  CA  (see 

footnote  2) 
US  Department  of  7280 

De*ense,  Falls 

Church,  VA 

Revion  Professional  7440 

Products  Inc  , 

Jacksonville.  FL 
U  S  Depaiment  of  7536 

Defense,  Fails 

Cnurcfi.  VA 
Bromine  7594 

Compounds 

Limned,  Beer 

SnevsL  Israel  (see 

footnote  3) 
American  Cyanamid  7595 

Company,  Wayne, 

NJ, 
Baker/TSA,  inc  ,  7607 

CoraopoiiS,  PA 
Union  Pacific  7616 

Railroad 

Comparry  Omaha, 

NE  (see  footnote 

4) 

Estes  industnes,  '  7887 

Inc  .  Penrose  CO. 
Centun  Engneenng  7887 

Comparty   Inc, 

Penrose,  CO 
Flight  Systems.  Inc..  7887 

Raytown,  MO. 
Flight  Systems,  Inc..  7887 

Burns  Flat    OK, 
Crown  Rocket  7887 

Technology. 

Mountlake 

Terrace,  WA 
Aero  Technology  7887 

Company  Las 

Vegas,  NV 
Model  Rectifier  7887 

Corporation. 

Edison,  fsU 
Grow  Group,  Inc  ,  7943 

Montebello,  CA, 
Dow  (^ning  6160 

Corporation, 

Midiarid,  Ml, 
Pennwalt  e''&4 

Corporation, 

Buffalo,  NY, 
Rexnord,  Inc  .  8207 

Commerce  City. 

CO. 
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Applica- 
tion 
number 


8230-X 


8287-X 


8301-X 


8516-X 


8579-X. 


ApDiicanl 


Renewal 
of 

exemption 


8650-X 
8673-X... 

8706-X... 

8716-X... 

8732-X. 

8732-X... 
9015-X... 
9016-X... 

9066-X 

9066-X.., 
9066-X 
9070-X.. 
9082 -X.. 

9144-X.. 

9-!69-X 

9305-X 


J  T  Baker  Chemical 
Company. 
Phillipsburg.  N'J. 
Rohm  &  Haas 
Comoany, 
Philadeipriia,  PA. 
Container 
Corporation  ot 
Amerca, 
Wilmtrgton,  DE 
Alias  Powder 
Interna;  onai 
Limited. 

Peariinston,  MS. 
El  du  Pont  de 
Nemours  & 
Company,  irn:  . 
Wilmington,  DE. 
Etriyl  CorporatKjn, 

Baton  Rouge.  LA. 
MarkAir,  Inc  , 
Anchorage.  AK 
(see  footnote  5). 
Petro-Sleel,  Division 
ot  Pra.rnj  State 
Equipment,  Sioux 
Fans,  SD  (see 
footnote  6). 
Foote  Mineral 
Company.  E»ion, 
PA. 
Dow  Chemical 
USA.  Midland. 
Ml. 
Delta  Distributors, 

Inc..  Longview,  TX. 
Monsanto  Company. 

Saint  Louis.  MO. 
Van  Leer 

Verpackunsen 
GmbH,  Hamburg, 
West  Germany. 
Volvo  Cars  of  North 
America, 
Rockieigt^,,  NJ. 
Porsche  Cars  North 
America,  Inc  , 
Reno  NV 
Bayern-Chemie 
GmbH.  Aschau, 
West  Germany. 
Warner  Brothers. 
Inc  ,  Sunderland, 
MA 
Bnone-Po'.ie'^c  Ag 
Company. 
Research  Triangle 
Park   NC 
Caiun  Bag  &  Supp'y 
Co  ,  Crowiey,  LA 
(see  footnote  7). 
Pacific  Smelting 
Company, 
Torrance,  CA. 
ARCO  Pipe  Lire 
Company. 
Independence,  i-.S 
(see  footnote  8) 


UM  I 


8230 
8287 
8301 

8516 

8579 

8650 
8673 

8706 

8716 

8732 

8732 
9015 
9016 

9066 
9066 
9066 
9070 

9082 

9144 
9169 
9305 


Applica- 
tion 
numtjer 


9485-X. 


Applicant 


Renewal 

of 
exemption 


-f 


9379-X K»ichem 

International 
Corporation, 
Savannah,  GA. 
C^em-Tech,  Limited, 
■      Des  Moines,  lA. 

9485-X Kaw  Valley,  Inc.. 

i      Leavenworth,  KS. 

9490-X j  National 

Retngerants,  Inc., 
!      Radnor,  PA. 
Bryson  Industrial 
Services.  Inc., 
Lexington,  SO. 

9530-X ;  National 

Refrigerants,  Inc.. 
Radnor,  PA. 
Tfansway  Systems, 
Inc  .  Storey 
Creek,  Ont., 
Canada 

9552-X 1  IflECO  Incorporated, 

j      Salt  Lake  City,  UT. 


961 2-X. 


9536-X. 


9379 

9485 
9485 
9490 

9512 

9530 

9536 

9552 


'  To  authorize  additional  materials  that  are 
approved  for  shipment  in  DOT  Specification 
21 C  fiber  drums. 

^'To  authorize  6061-T6  aluminum  alloy 
liners  for  DOT  Specificaton  FRP2  cylinders 
with  service  pressure  not  exceeding  4500  psi. 

^  To  author'ze  railroad  as  an  additional 
mode  of  transportation, 

■*  To  renew  and  to  authonze  use  ot  electron- 
ic snipping  papers  in  lieu  of  hard  copy  ship- 
ping papers,  hard  copy  will  be  sent  at  a  future 
date,  both  shipping  papers  include  necessary 
certifications. 

'  To  authorize  reinstatement  and  renewal  of 
exemption 

*  To  amend  paragraph  7c  to  authorize  a  10- 
inch  maximurr  diameter  bottom  outlet 

'  To  renew  and  to  authorize  cargo  vessel  as 
additional  mode  of  transportation. 

"  To  renew  and  to  authorize  a  flammable 
and  combustible  liquid  as  additional  commod- 
ities. 


Applica- 
tion 
number 


Applicant 


Parties  to 
exemption 


4453-P !  Mining  Services  |  4453 

I      International,  Salt 
Lake  City,  UT. 

5600-P Athens  Corp.,  5600 

Oceanside,  CA. 

7607-P NUS  Corporation,  7607 

Tucker,  GA. 

7887-P Enertek,  Inc.,  7887 

Phoenix,  AZ. 

8390-P piin  Hunt  Specialty  8390 

'    Products,  Inc., 
!      West  Paterson, 
NJ. 

8390-P ;  Hi  Pure  Chemicals,  8390 

I      Inc  ,  Nazareth,  PA, 

8390-P j  Image  Technology.  8390 

I      Tempe,  AZ. 

8451-P Boeing  Military  8451 

Airplane 

Company,  Wichita, 
KS. 


Applica- 
tion 
number 


8451-P.. 


Applicant 


Parties  to 
exemption 


8451-P 


8518-P 

8554-P 

8698-P 

i 
8723-P 1 

1 
1 

8958-P 

9066-P ' 

9130-P 

9130-P 

9275-P 

9302-P 1 

9549-P 

9681-P 

9742-P 

9785-P 

Ford  Aerospace  & 
Communications 
Corporation, 
Newport  Beach, 
CA. 
New  England 
Ordnance,  Inc.,        j 
Guild,  NH.  j 

Pacific  Construction 
&  Maintenance, 
Inc  ,  Ventura,  CA. 
Luckey  Trucking, 

Inc..  Streator,  IL. 
Taylor-Wharton, 
Harsco 
Corporation, 
Theodore,  AL. 
ECONEX 
Incorporated, 
Wheaton,  !L. 
De  La  Mare 
Engineenng,  Inc., 
San  Fernando,  CA 
Mercedes-Benz  of 
IMorth  Amenca, 
Inc.,  Montvale,  NJ. 
Applied  Biochemists, 
Inc.,  Mequon,  Wl. 
Great  Lakes 
Chemical 
Corporation,  El 
Dcado.  AP. 
Shakiee 
Corpcation.  San 
Francisco,  CA. 
Airplanes,  Inc.  d  b.a. 
Cal-West  Aviation, 
Conord,  CA. 
Owen  Oil  Tools,  Inc., 

Fort  Worth,  TX. 
ICI  Americas  Inc., 

Bryon,  GA. 
Bromine 
Compounds  Ltd., 
Beer-Stieva,  Israel 
Ethyl  Corporation, 
Baton  Rouge,  LA. 


8451 

8451 

85-8 

8554 
8698 

8723 

8958 

9066 

9130 
9130 

9275 

9302 

9549 
9681 
9742 

9785 


This  notice  of  receipt  of  applications 
for  renewal  of  exemptions  and  for  party 
to  an  exemption  is  published  in 
accordance  with  section  107  of  the 
Hazardous  Materials  Transportations 
Act  (49  U.S.C.  1806;  49  CFR  1.53(e)). 

Issued  in  Washington.  DC,  on  September 
11.  1987. 
].  Suzanne  Hedgepeth, 

Chief.  Exemptions  Branch,  Office  of 
Hazardous  Materials  Transporiation. 
[PR  Doc.  87-21427  Filed  9-16-87;  8;45  am] 

BILLING  CODE  4910-4O-M 


Appdcatjons  for  Exemptions 

agency:  Research  and  Special  Programs 
Administration,  DOT. 
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action:  List  of  applicants  for 
exemptions. 

summary:  In  accordance  with  the 
procedures  governing  the  application 
for.  and  the  processing  of.  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Transportation  has 
received  the  applications  described 
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herein.  Each  mode  of  transportation  for 
which  a  particular  exemption  is 
requested  is  indicated  by  a  number  in 
the  "Nature  of  Application"  portion  of 
the  table  below  as  follows:  1 — Motor 
vehicle.  2— Rail  freight.  3 — Carso  vessel, 
4 — Carso-only  aircraft,  5 — Passenger- 
carrying  aircraft. 

ADDRESS  COMMENTS  TO:  Dockets 
Branch.  Research  and  Special  Programs 


Administration,  U.S.  Department  of 
Transportation.  Washington.  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 

triplicate. 

FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  application  are  a^audble 
for  inspection  in  the  Dockets  Branch. 
Room  8426,  Nassif  Building.  400  7th 
Street,  SW.  Washington.  DC. 


New  Exemptions 


Son  No 


Applicant 


Regulation(s|  attected 


Nature  of  exemptxyi  thereof 


9836-N    Marko  Foam  Products.  Inc  .  Hayward.  CA 


9837-N 


9838-N 


9839-N 


Interstate  industries  of  N  J  ,  ClarV.  NJ.... 
S  8  A   Waste  mc    Soutf  Kea^iy,  NJ.. 


ge-iO-N     Kena  Air  Alaska,  Inc  ,  Kena..  AK 


49  CFR  Pan  173    Subpart  F.  177  839(al    (b) 
178  150 


49  CFR  178  50-19(2),  175.3.. 

49  CFR  173  154 ..^ 


Vulcan     Packaging     ing .     Toronto.     Ontano. 
Canda 


984 1-N     Consani  Engineering  (Pty)  Limited.  Elsies  River 
7460,  South  Atnca. 

9842-N     Suntwd  Airlines  Inc  .  Murray.  KY 


9843-N     Bruin  Engineered  Pans  inc  .  Midland  Oniarion 
Canada 

9844-N     Theodc  Fries   Geseiisctiati  MBH  S  Co..  Sutz. 
I      Austria 

9&J5-N  :  C-l-L.  Inc  ,  North  vorx.  Ontano.  CanaiJa 

9&46-N  I  Flexcon  and  Systems  Inc  .  Lafayette,  LA 

9847-N     FIBA  'Mass  Oxygen.  Westboro.  MA  


49  CFR  178  116-6.  175.3...._ 

49  CFR  172  101.  17530.  175.3 

49  CFR  178.245-1(b).  175.3 


49  CFR  172,101,  172  204(c)(3).  173  27, 
175  3  175  30(a)|t|.  175320(b).  Part  107, 
SuOpan  8  Apperxlix  B. 

49  CFR  i"B33a.  175.3 


49  CFR  173  266(a).  175.3.. 


9846-M     Hamilton  Standard  Div .   United  Technologies 

Corp  .  Windsor  Locks  CT 
S849-N     Southern  Air  Transport  inc    Miami.  FL 


49  CFR  173  31 - _ 

^  49  CFR  175  154.  173  182.  173,2456.. 

I  49  CFR  173  34(e).  173302(c),  175.3., 
49  CFR  1-3  302 


49  CFR  172101.  172204(d)(3).  17327. 
17530(a)(1),  175320(b).  Pan  107.  Appendu 
B,  175.3. 


To  manufacture,   marv    ana   sel'   a   r>oo-[X!T   specification   noo-reusabie   motOed 

expanded  poVsr/rene  case  sim.iar  to  the  1X)T-33A  except  i1  ncorporates  six 

cavities  to  contain  rv:  more  tnan  six  5-pint  bottles  for  shipmeoi  of  corrosive 

maienals  ajtnonzefl  ir  the  DOT  Specification  33A,  (Mode  1  ) 
To  ajthonze   the   maniing   o<   oi   numbers,   instead  of  serial  rxjmbers    on  OCT 

Speaficaiion  46  cynnoers  noi  exceeding  i  7C  cutnc  men  capacity   (Mooes  1    2 

5) 
To  aothonze  s.hioment  of  a  ftammat)*  waste  ma'ena'    classed  as  a  Hammablo 

sotio   m  non-DOT  speciticalion  sleet  containers  o'  a&t/oximaieti  ?C   :jtx  ywd 

capacity,  01  the  roiion  foi.-of  type   fMooe  '■  ) 
To  manufacture   mar*  anc  sell  a  non-CrOT  specio'ior-   6-gaiio^  ste^  d'j"  ^'  24 

gauge  sted  Kmich  otherwise  cornpiies  witi  me  ZtC  Soecitcaiior-  '  'E  o-u^   'ar 

Shipment  o'  maienals  ajtnonred  ir  a  30^  Speotcation  17E  arum   , Mooes  ■    2 

3.4) 
To  authonze  shipmen-  o'  '  va-c-jer-  pe-oiioe  soution    35  percent,  classed  as  an 

oxidizet    m   a   56   ga><or    a^C    Soecrticaikar-   >«   cKu-^   ca-'iec   i^   a   ca-go  net 

susoenoeo  t'orr-  trie  cargc  noc*   iMode  <  ) 
To  authonre  manu'acU'G    ma'>  anc  saw  oi  nonOC*  soeciiica!ion  siee'  portable 

tanks    similar   to   OC   SpecittcaTKy^   5'    siee^   portatw   tanks    lor   shtpmeni   of 

non,'efri9erale<3  iique*.t<3  gases   i  Modes  '234) 
To  authorize  carnage  Ov  ca'go-oniy  arcraf  ihost  Class  A.  B  and  C  expiosrves  that 

are   no'    permitted   or   that   are   r   goa'^t'^es    g'eaier   than   prescnbec   tor    air 

sNprneni  (Mooe  4  j 
To   authonze   manutaciure    mar*    and   sale   o'   no^'-OC^    speciifr^tion   cyimoe^, 

similar  to  DOT  Specification  2Q    (or  sntpmeni  o'  rnaie'iais  auttyxizeo  ,r   Z^^jT 

Specittalior-  ?C  cylinoers  (Modes  i    2   3  4; 
To  authonze  shipmeoi  o*  rivd'ooen  peroxide  so«uIion   60S  hydrogen  peroride  c>y 

weight,  aassea  as  oxidize'  ano  cor-osme  maiena:    m  a  non-CXjT  so*>citica!i,on 

pofyethyiene  pcKiaoie  larii,    iModes  i    2   3   4  j 
To  authorize  -eiestma  o'  ian>  ca'S  wV  a  5-5-3-3  3-3-3  yea'  test  cvcie  in  lie-  of 

Ihe  required  5-5-3-3-3-3-'  veai  tes'  cycle   (Mooe  2  > 
To  auttxxtze  manufacture   man  anc  saie  oi  poiyetnyter^e  iinec  •roven  pofypropyi- 

ene  bag  for  shicwrveni  oi  materials  aassec  as  tiamrnaoie  or  corrosive  solid,  or 

oxidizar  (Modes  i .  2  ) 
To  autfxxize  testing  of   OCT   Soeoficatior   3*   ana   3AA   cviinoers  by  means  of 

acoustic   emission   testinc   m   iievj   o*   rrvarnstatic   lesung    (Modes   i     2    3.   4 ) 
To  authonze  srnprrieni  oi  nitrogen   como'essec   ciassec  as  rv3ntiamrnat>ie  gas  in  a 

non-DCT  speo'ication  packaging   (Mooes  i    2  ) 
To  auttx>n2e  carriage  th  ca-go-omv  aKcal  rose  Class  A.  B,  and  C  explosives 

that  are  not  permttleo  or  tnai  are  ir,  guan'jiies  greater  Itian  prescribed  for  air 

shipment  (Mode  4  | 


This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  section  107  of  the 
Hazardous  Materials  Transportation 
.Act  (49  U.S.C.  1806;  49  CFR  1.53(e)). 

Issued  in  Washington.  DC,  on  September 
n.  1987. 

J.  Suzanne  Hedgepeth, 

Chief.  Exemptions  Branch.  O^'fice  of 
Hazanlous  Materials  Transportation. 
[FR  Doc.  87-21428  Filed  9-16-87;  845  am] 

BIUJNQ  CODE  4910-60-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Ddte:  September  10. 1987. 

The  Department  of  the  Treasury  has 
made  revisions  and  resubmitted  the 
following  public  information  collection 
requirement(s)  to  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980.  Pub.  L.  96-511, 
Copies  of  the  submission{s)  may  be 
obtained  by  calling  the  Treasurv'  Bureau 
Clearance  Officer  listed.  Comments 
regarding  these  information  collections 
should  be  addressed  to  the  OMB 
reviewer  listed  and  to  the  Treasury 


Deparfment  Clearance  Officer,  Room 
2224.  Mam  Treasury  Building,  15th  and 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20220. 

Internal  Revenue  Serv  ice 

OMB  Number:  1545-0172 

Form  Number:  4562 
Type  of  Review:  Resubmission 
Title:  Depreciation  and  Amortization 
Description:  Form  4562  is  used  by 
taxpayers  to  claim  a  deduction  for 
depreciation  and/or  amortization  on 
their  incom.e  tax  return.  The  form  also 
contains  questions  taxpayers  are 
required  to  answer  pertaining  to 
automobiles  and  other  "listed 
property"  (Internal  Revenue  Code 
section  280F) 
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Rpsponrlerts:  Individuals  or  households. 

Farms.  Businesses  or  other  for-profit. 

Non-profit  institutions.  Small 

businesses  or  organizations 
Estimated  Burden:  11.452.715  hours 
Clearance  Of*:ct'r:  Garrick  Shear.  (202) 

535-4297.  Room  5571.  1111 

Constitution  Avenue  .\'W., 

Washington.  DC  20224 
OA/5  Reviewer  Milo  Sunderhauf,  (202) 

395-6880.  Office  of  Management  and 

Budget.  Room  3208.  .Nfew  Executive 

Office  Building,  Washington,  DC 

20503. 
Dale  A.  Moqjan. 

Departmental  Reports  Munagenwnt  Officer 
[FR  Doc.  87-21459  Filed  9-16-87;  8:45  am] 
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PubUc  Information  Collection 

Requirements  Submitted  to  0MB  for 
Review 

!).i--   September  10.  1987. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  .'Kct  of  1980, 
Pub.  L.  t>ti-5n.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  to  the  O.MB 
reviewer  listed  and  to  the  Treasury 
Depart.ment  Clearance  Officer. 
Department  of  the  Treasury.  Room  2224, 
15ih  and  Pennsylvania  Avenue  NW., 
Washington,  DC  20220. 

.Alcohol,  Tobacco  and  Firearms 

OMB  .\\.:7iber:  1512-0216 

Form  \jr-her:  .A^TF  F  ,54120.17  (702) 

Type  0*  /it'i  ,>'u  •  Extension 

Tu.'e:  Monthly  Report  of  W;ne  Cellar 
Operations 

Description:  This  report  is  used  to 
monitor  winery  operations  to  insure 
collection  of  wine  tax  revenues.  It 
further  insures  that  wine  is  produced 
in  accordance  with  the  rules 
established  in  law  and  regulations. 
ATF  F  5120.17  provides  the  raw  data 
for  ATF's  Monthly  Statistical  Release 
on  Wine,  which  is  used  by  both  ATF 
and  other  federal  agencies  as  well  as 
regulated  industry  for  trend  analysis 
and  planning 

Respondents:  Businesses  or  other  for- 
profit,  Small  businesses  or 
organizations 

E.;tlmated  Burden:  18.044  hours 

CMB  Xumber:  1512-0157 

F.:tm  Sumber:  500015 

Type  nf  Review:  Revision 

T'tie:  .-\TF  Reporting  Requirement 
Letterhead  Notice  5000/5 — 
Implem.entation  of  Electronic  Fund 


Transfer  (Section  27(c))  of  the  Deficit 
Reduction  Act  of  1984.  Pub.  L  98-369 

Description:  Section  27(c)  of  Pub.  L.  98- 
369  requires  large  alcohol  and  tobacco 
taxpayers  (over  S5.000.0(X)  annually) 
to  remit  taxes  by  electronic  fund 
transfer.  This  report  is  required  to 
identify  these  taxpayers,  since  this 
information  is  only  available  from  the 
taxpayer,  and  not  from  any  other 
source 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Burden:  10  hours 

Clearance  Officer:  Robert  Masarsky, 
(202)  566-7077,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Room  7011, 
1200  Pennsylvania  Avenue  NW., 
Washington.  DC  20226 

OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-688C,  Office  of  Management  and 
Budget.  Room  3208,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Dale  A.  .Morgan, 

Departmental  Reports  Management  Officer. 

[FR  Doc  87-21460  Filed  9-16-87:  8:45  am) 

BILLIHG  coot  4810-25-«» 

Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Cite:  September  10. 1987. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2224, 
15th  and  Pennsylvania  Avenue  NW., 
Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Xuwber:  1545-0906 

Form  Number  8362 

Type  of  Review:  Extension 

Title:  Currency  Transaction  Report  by 
Casinos 

Descriptic  .:  Casinos  have  to  report 
currency  transactions  of  more  than 
$10,000  within  15  days  of  the 
transaction.  A  casino  is  defined  as 
one  licensed  by  a  State  or  local 
government  having  gross  annual 
gaming  revenue  in  excess  of  $1,000,000 

Respondents:  Businesses  of  other  for- 
profit 

Estimated  Burden:  19,063  hours 

Clearance  Officer  Garrick  Shear,  (202) 
535-4297,  Internal  Revenue  Service, 
Room  5571,  1111  Constitution  Avenue 
NW.,  Washington,  DC  20224 


OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  .Management  and 
Budget.  Room  3208,  New  Executive 
Office  Building.  Washington,  DC 
20503. 

Dale  A.  Morgan, 

Departmental  Repurts  Management  officer. 

[FR  Doc.  87-21431  Filed  3-16-87:  8:45  am) 

BILLING  CODE  4810>ZS-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date.  September  11,  1987. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requiremenl[s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L.  96-511.  Copies  of  the 
submission[s)  may  be  obtained  bv 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer. 
Department  of  the  Treasury.  Room  2224, 
15lh  and  Pennsvlvania  Avenue  NW.. 
Washington,  DC  20220. 

Departmental  Offices 

OMB  Xumber:  New 

Form  Nuw.ber  None 

Type  of  Review:  New  Collection 

Title:  Amendment  to  the  Bank  Secrecy 
Act  Regarding  Disclosure  of  Bank 
Secrecy  Act  Data 

Description:  Treasury  needs  reports  of 
currency  transactions  exceeding 
$10,000  at  financial  institutions  to 
identify  persons  who  may  be  involved 
in  drug  trafficking,  tax  evasion,  or 
other  illegal  activity.  The  information 
will  be  made  available  to  Treasury 
law  enforcement  agencies,  other 
Federal,  state,  and  local  enforcement 
agencies,  and  Congressional 
committees. 

Respondents:  State  or  local 

governments,  Federal  agencies  or 
employees 

Estimated  Burden:  90  hours 

OMB  Number:  New 

Form  Number:  None 

Type  of  Review:  New  Collection 

Title:  Amendment  to  the  Bank  Secrecy 
Act  Instituting  an  Administrative 
Ruling  System 

Description:  All  financial  institutions 
subject  to  the  reporting  and 
recordkeeping  requirements  of  the 
Bank  Secrecy  Act  and  its  regulations 
may  require  interpretations  of  the  Act 
and  the  regulations.  The  proposed 
ruling  system  will  provide  a  m.ethod 
by  which  those  interpretations  will  be 
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available  to  all  financial  institutions 
subject  to  the  Act  and  regulations 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Burden:  4,50  hours 

Clearance  Officer:  Dale  A.  Morgan. 
(202)  343-0263,  Department  of  the 
Treasury.  Room  2224.  15th  & 
Pennsylvania  Avenue  \W., 
Washington,  DC  20220 

OMB  Reviewer:  Milo  Sunderhauf,  (202) 
39S-6880,  Office  of  Management  and 
Budget.  Room  3208,  New  Executive 
Office  Building.  Washington.  DC 
20503, 

Dale  A.  Morgan, 

Departmental  Reports  Management  Officer. 

IFR  Doc  8--21462  Filed  9-lfWfl-:  8  45  am] 

BILLING  CODE  4810-25-M 
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Sunshine  Act  Meetings 


Federal  Register  I 
VoL  52,  No.  100  I 
Thursday,  September  17.  1987 


Tms   section   of   the    FEDERAL   REGISTER 
contains   notices   o<   meetings   published 
under   the    "Government   in   the   Sunshine 
Act"    (Pub,    L.    94-409)   5   U  S.C.    552b(e)(3). 


FEDERAL  ELECTION  COMMISSION 

DATE  AND  TIME:  Tuesday,  September  22, 

V-jar,  10:00  a.m. 

PLACE:  999  E  Street.  .\\V..  Washington. 

DC 

STATUS:  This  meeting  will  be  closed  to 

the  pubhc. 

ITEMS  TO  BE  DISCUSSED: 

C;ompli<i.Tce  matters  pursuant  to  2  U.S.C. 

Audits  conducted  pursuant  to  2  U.S.C.  437g, 

438(b).  and  Title  26.  U  S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration. 
hitemal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee. 
***** 

DATE  AND  TIME:  Thursday.  September  24. 

1987,  10:00  a.m. 

PLACE:  999  E  Street.  \\V..  Washington, 
DC  (Ninth  Floor). 

STATUS:  This  mee'ing  wiil  be  open  to  the 

public, 

MATTERS  TO  BE  CONSIDERED: 

Setting  of  Dates  for  Future  Meetings. 
Correction  and  Approval  of  Minutes. 
Eligibility  Report  for  Candidates  to  Receive 

Presidential  Primary  Matching  Funds, 
[''roposed  Final  Determination  of  Federal 

Flection  Commission  Regarding 

.'Xpplication  of  Gary  Hart  for  Determination 

of  Eligibility  to  Receive  Presidential 

Primary  Matching  Funds. 
Routine  Administrative  Matters. 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland,  Information  Officer, 
Telephone:  202-376-3155. 

Marjorie  VV.  Emmons, 

Sfcrt'icry  cf  the  Commission. 

[FR  Doc,  8:--:i590  Filed  9-15-87;  2;56  pm] 

BILLING  COOe  671S-01-M 


FEDERAL  MARITIME  COMMISSION 

TIME  AND  DATE:  IQM  a.m.,  September 
23, 1987. 

PLACE:  Hearing  Room  One.  1100  L 
Street.  NW.,  Washington,  DC  20573. 
STATUS:  Closed. 

MATTER  TO  BE  CONSIDERED: 

1.  Dof.Kei  No  87-12 — in  the  matter  of 
Maximum  Potential  Liability  in  Independent 
Ocean  Freight  Forwarder  Bonds — 
Consideration  of  Replies  to  Petition  For 

Declaratory  Order, 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Tony  P.  Kominoth, 
Assistant  Secretary,  (202)  523-5725. 
[FR  Doc.  87-21612  Filed  9-15-87;  3:53  pm] 

BILLING  CODE  6730-01-M 

FEDERAL  RESERVE  SYSTEM,  COMMITTEE 
ON  EMPLOYEE  BENEFITS 

TIME  AND  date:  10:30  a.m.,  Wednesday, 
September  23, 1987. 
PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW..  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  The  Cur;.n;.;tee  s  agenda  will  consist  of 
matters  relating  to:  (a)  The  general 
administrative  policies  and  procedures  of  the 
Retirement  Plan.  Thrift  Plan.  Long-Term 
Disability  Income  Plan,  and  Insurance  Plan 
for  Employees  of  the  Federal  Reserve  System; 
(b)  general  supervision  of  the  operations  of 
the  Plans;  (c)  the  maintenance  of  proper 
accounts  and  accounting  procedures  in 
respect  to  the  Plans;  (d)  the  preparation  and 
submission  of  an  annual  report  on  the 
operations  for  each  of  such  Plans:  (e)  the 
maintenance  end  staffing  of  the  Office  of  the 
Federal  Reser-e  Employee  Benefits  System: 
and  (f)  the  arrangement  for  such  legal, 
actuarial,  accounting,  administrative,  and 
other  services  as  the  Committee  deems 
necessary  to  carry  out  the  provisions  of  the 
Plans.  Specific  items  include;  Proposed  early 
retirement  program  for  employees  of  two 
Federal  Reserve  Banks. 

2.  Any  items  carried  forward  from  a 
previously  arriounced  meeting. 


CONTACT  PERSON  FOR  MO«€ 

iNFORMATiCwe  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Beard.  (202)  452-3204. 

Dated:  Septerr;ber  15,  19«7. 
Wiiliam  VV.  W  des. 

Secretary  of  the  Board. 

[FR  Doc.  87-21565  Filed  9-15-87,  12:^4  pm] 

BILLING  CODE  8210-01-M 

FEDERAL  TRADE  COMMISSION 

TIME  AND  DATE:  10:00  a.m..  Wednesday. 

September  9,  1987. 

PLACE:  Room  532.  Federal  Trade 

Commission  Building.  6th  Street  and 

Pennsylvania  Avenue,  NW.. 

Washington,  DC  20580. 

STATUS:  Open. 

MATTER  TO  BE  CONSIDERED: 

Consideration  of  issue  raised  by 

Commission's  proposed  budget 

submission  to  OMB. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Susan  B.  Ticknor.  Office 

of  Public  Affairs;  (202)  326-2179. 

Recorded  Message:  (202)  326-2ni. 

Emily  H.  Rock. 

Secretary. 

[FR  Doc.  87-21597  Filed  9-15-87;  2;56  pm) 

BILLING  CODE  6750-01-M 
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This    section    of    the    FEDERAL    REGISTER 
contains   editorial   corrections   of   previously 
published    Presidential,    Rule.    Proposed 
Rule,   and   Notice   documents   and   volurr,es 
of   the   Code   of    Federal    Regulations 
These   corrections   are   prepared   by   the 
Office   of   the   Federal    Register    Agency 
prepared    corrections    are    issued    as    signed 
documents   and   appear    in   the   appropnate 
document    categories   eisewne'e    i^^    tne 
issue 


DEPARTMENT  OF  EDUCATION 

Notice  Inviting  Public  Comment  on  the 
Condition  of  American  Education 

Correction 

In  notice  document  87-20594 
jippearing  on  page  33617  in  the  issue  of 
Friday,  September  4, 1987,  make  the 
following  correction: 

In  the  third  column,  under  FOR 
FURTHER  INFORMATION  CONTACT,  in  the 
fourth  hne.  "Sor-eBSl  '  should  read  "357- 
ti651". 

BILLING  CODE    1505-<31  O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

1  Docket  No.  75N-0184;  DESI  108371 

T.C.M.-200  and  -400  Tablets; 
Trihexamate;  Drugs  for  Human  Use; 
Drug  Efficacy  Study  Implementation; 
Withdrawal  of  Approval 

Correction 

In  notice  document  87-19749  beginning 
on  page  32608  in  the  issue  of  Friday, 


August  28,  1987,  make  the  following 
correction: 

On  prf2t'  "ZBM  Ir.  ±v  •"■''-■  ;   >;  .r-in, 

under  SUPPLEMENTARY  INFORMATION,  in 

the  fifth  paragraph,  in  the  fourth  line, 
"Stat.  1051  through  1053"  should  read 
■  Stat.  1052-1053". 

BILLING  CODE    iWS-CilD 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

i  Docket  No   87F-0257) 

Filing  of  Food  Additive  Petition;  Ferro 
Corp. 

Correction 

In  notice  document  87-20267 
appearing  on  page  33472  in  the  issue  of 
Thursday,  September  3,  1987,  make  the 
following  correction: 

In  the  first  coliirr.n,  :n 

SUPPLEMENTARY  INFORMATION,  in  the 

seventh  line.  •§  728.2010"  should  read 
"§  128.2010". 

BILLING   CODE    ^^0^-:■   C 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Part  416 

Regulations  No    161 

Supplemental  Security  Income  for  the 
Aged,  Blind,  and  Disabled;  Resource 
Limits  for  Conditional  SSI  Payments 

Correction 

In  rule  document  87-19253  beginning 
on  page  31757  in  the  issue  of  Monday. 
August  24, 1987,  make  the  following" 
correction: 

On  page  31758,  in  the  third  column, 
under  SSI  Resources  Policy  and 
Conditional  Payments,  in  the  first 
paragraph,  in  the  eighth  line,  "include 
the"  should  read  "include  in  the". 

BILUNG  CODE  1505-01-O 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

i  Dept,  Circ.  570.  1987  Rev,.  Supp   No,  1  i 

Surety  Companies  Acceptable  on 
Federal  Bonds:  Motor  Club  of  America 
Insurance  Co. 

Correction 

In  notice  document  87-20113  beginning 
on  page  33312  in  the  issue  of 
Wednesday,  September  2,  1987,  make 
the  following  correction: 

On  page  33312,  in  the  third  column,  in 
the  second  paragraph,  in  the  first  line. 
"American"  should  read  "America". 

BILLING   CODE    ".06-01. D 
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48  CFR  Part  31 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48CFR  Part  31 

Federal  Acquisition  Regulation  (FAR); 
Compensation  for  Personal  Services 
(Severance  Pay) 

AGENCIES:  Dep;irtment  of  Defense 
(DoD).  General  Services  Administration 
IGSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Proposed  rule. 


summary:  The  Civilian  Agency 

Acquisition  Council  and  the  Defense 
Acquisition  Regulatory  Council  are 
considering  a  change  to  Federal 
Acquisition  Regulation  (FAR)  31.205-6. 
Compensation  for  personal  services, 
that  would  delete  certain  lanfiuage 
affecting  severance  pay. 
DATE:  Comments  should  be  submitted  to 
the  FAR  Secretariat  at  the  address 
shown  below  on  or  before  November  Iti. 
1987,  to  be  considere(i  in  the  formulation 
of  a  final  rule. 

ADDRESS:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration.  FAR 
Secretariat  (VRS).  18th  Si  F  Streets  NVV.. 
Room  4041,  Washington,  DC  2(3405. 


Please  cite  FAR  Case  87-33  in  all 
corresponder.i  e  related  to  this  issue. 

FOR  FURTHER  INFORMATION  CONTACT: 

Margaret  A.  V\  iliis,  F.\R  S,-  retariat, 
Tf'lr'phiinc  (202!  523—4~55 

SUPPLEMENTARY  INFORMATION: 

.\.  Background 

A  perceived  inequity  in  the  language 
contained  in  FAR  31.205-6(g)(2)(i) 
prompted  the  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulatory  Council  to 
reexamine  the  language  related  to 
severance  pay  within  F'AR  31.205-6, 
Compensation  for  personal  services.  As 
a  result  of  this  review,  the  Councils 
believe  that  it  is  not  appropriate  to 
disallow  the  cost  of  severance  payments 
which  are  made  in  addition  to  early  or 
normal  retirement  payments,  and 
therefore  are  proposing  to  delete  the  last 
sentence  of  FAR  31.205-6(gj(2)(i). 
However,  severance  payments  will  still 
be  required  to  meet  the  remaining  tests 
for  severance  pay  as  v,  ell  as  the  test  of 
overall  reasonableness  of  compensation. 

B.  Regulatory  Flexibility  Act 

The  proposed  change  to  FAR  ji.2US-t) 
is  not  expected  to  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601, 
et  seq.)  because  removal  of  the  language 
results  in  no  additional  burden  to  any 
business  and.  in  fact,  eliminates  a 


limitation  on  cost  allowability. 
Furthermore,  situations  involving  dual 
retirement  and  severance  payments 
have  not  been  frequently  encountered. 

C.  F\jper',\ork  Reduction  .\(  t 

The  Paperwork  Reduction  Act  (Pub.  L 
96-511)  does  not  apply  because  the 
proposed  rule  does  not  impose  any 
additional  recordkeeping  on  informal;.. n 
collection  requirements.  Therefore.  OMB 
approval  under  44  ISC  3501,  et  seq.  is 
not  required. 

List  ol  Subjects  in  48  CFR  Part  31 

Government  procurement. 

Dated:  September  14. 1987. 

Lawrence  J.  Rizzi, 

Director.  Off  ice  of  Federal  Acquisition  and 
Regulatory  Policy. 

Therefore,  it  is  proposed  that  4m  LF  R 
Part  31  be  amended  as  set  forth  below: 

PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

1.  Ine  authority  citation  for  P^rt  31 
continues  to  read  as  follow  s 

Authority:  40  U.S.C.  486(c):  10  U.S.C 
Chapter  137:  and  42  U.S.C.  2473(c). 

31.205-6     [Amended] 

2.  Section  31.205-6  is  amended  by 
removing  the  third  sentence  in 
paragraph  (g)(2)(i). 

(FR  Doc.  87-21400  Filed  9-16-87:  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Office  of  the  Secretary 
7CFRPart  12 

Highly  Erodtble  Land  and  Wetland 
Conservation 

agency:  Office  of  the  Secretary,  USDA. 
action:  Final  rule  and  notice  of  finding 
of  no  significant  impact. 

SUMMARY:  The  purpose  of  this  final  rule 
is  to  amend  an  interim  rule  which  sets 
forth  the  terms  and  conditions  under 
which  a  person  who  has  produced  an 
agricultural  commodity  on  highly 
erodible  land  or  newly  converted 
wetland  shall  be  declared  ineligible  for 
certain  benefits  provided  by  the  United 
States  Department  of  Agriculture,  i.e., 
commodity  price  support  or  production 
adjustment  payments,  farm  storage 
facility  loans,  disaster  payments, 
payments  for  storage  of  CCC  grain, 
Federal  crop  insurance,  and  farm  loans 
administered  by  the  Farmers  Home 
Administration,  as  required  by  Subtitles 
B  and  C  of  Title  XII  of  the  Food  Security 
Act  of  198,5  (Pub.  L.  99-198). 
DATES:  Effective  September  17, 1987, 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  has  been  approved  by  the 
Director  of  the  Federal  Register  as  of 
lune  24.  1986. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr,  .'\le\  King,  Program  Specialist, 
Cotton,  Gram,  and  Rice  Price  Support 
Division,  Agricultural  Stabilization  and 
Conservation  Service  (ASCS),  United 
States  Department  of  Agriculture 
(USDA).  P.O.  Box  2415,  Washington.  DC 
20013.  telephone;  (202)  447-4542.  Copies 
of  the  combined  environmental 
assessment  and  finding  of  no  significant 
impact,  regulatory  impact  analysis,  and 
regulatory  flexibility  analysis  are 
available  through  this  office. 
SUPPLEMENTARY  INFORMATION:  This  rule 
has  been  reviewed  under  L'nited  States 
Department  of  Agriculture  (the 
"Department"  or  "USDA")  procedures 
established  in  accordance  with 
prov  liions  of  Departmental  Regulation 
1512-1  and  Executive  Order  12291  and 
has  been  classified  as  "major."  It  has 
been  determined  that  an  annual  effect 
on  the  economy  of  SlOO  million  or  more 
may  result  from  implementation  of  the 
provisions  of  this  rule.  Copies  of  the 
regulaton,'  impact  analysis  are  available 
upon  request  from  the  previously 
mentioned  contact. 

The  paperwork  requirements  imposed 
by  this  rule  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act  of  1980. 


The  Office  of  Management  and  Budget 
assigned  number  for  those  requirements 
is  0MB  No.  0550-0004. 

It  has  been  determined  that  this  action 
may  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  analysis  prepared  for  this 
action  includes  a  regulatory  flexibility 
analysis. 

The  titles  and  numbers  of  the  Federal 
assistance  programs  to  which  this  rule 
applies  are:  Commodity  Loans  and 
Purchases— 10.051:  Cotton  Production 
Stabilization— 10.052;  Emergency 
Conservation  Program — 10.054: 
Emergency  Loans — 10.404;  Farm 
Operating  Loans — 10.406;  Farm 
Ownership  Loans— 10.407;  Feed  Grain 
Production  Stabilization — 10.055; 
Storage  Facilities  Equipment  Loans — 
10.056:  Wheat  Production 
Stabilization— 10.058;  National  Wool 
Act  Payment— 10.059;  Beekeeper 
Indemnity  Payments- 10.060;  Rice 
Production  Stabilization— 10.065; 
Federal  Crop  Insurance — 10.450;  Soil 
and  Water  Loans— 10.416;  Loans  to 
Indian  Tribes  and  Tribal  Corporations — 
10.421:  as  found  in  the  Catalog  of 
Federal  Domestic  Assistance. 

This  rule  is  not  subject  to  the 
provisions  of  Executive  Order  12372. 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  Notice  related  to  7  CFR 
3015,  Subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

It  has  been  determined  that  this  rule 
does  not  constitute  a  major  federal 
action  significantly  affecting  the  quality 
of  the  human  environment.  An 
environmental  assessment,  dated  June 
1986,  was  prepared  with  regard  to 
development  of  the  interim  rule.  Notice 
of  the  availability  of  the  environmental 
assessment  was  provided  in  the 
publication  of  the  interim  rule. 

With  regard  to  the  highly  erodible 
land  conservation  provisions  of  this 
rule,  the  invironmental  assessment 
contains  a  consideration  of  the  range  of 
environmental  effects  that  may  result 
from  implementation  of  the  rule.  The 
range  of  environmental  effects 
considered  recognizes  the  uncertainty 
which  exists  regarding  the  extent  of 
compliance  with  the  requirements  of  the 
rule,  the  actual  erosion  control  measures 
that  persons  vtfill  adopt  to  maintain 
eligibility  for  USDA  program  benefits, 
and  the  actual  erosion  reduction  that 
may  result  from  those  control  measures. 
As  to  wetland  conservation,  the  final 
rule  merely  clarifies  the  extent  of  the 
regulations'  coverage. 

Accordingly,  based  on  review  of  the 
environmental  assessment  prepared  for 
the  interim  rule,  it  has  been  determined 
that  implementation  of  this  final  rule 


will  not  significantly  affect  the  quality  of 
the  human  environment.  A  copy  of  the 
finding  of  no  significant  impact  and 
environmental  assessment  is  available 
from  the  information  contact  office 
previously  mentioned. 

Statutory  Authority  I 

This  rule  is  required  pursuant  to 
Subtitles  B  and  C  of  Title  XII  of  the  Food 
Security  Act  of  1985  (the  Act),  16  U.S.C. 
3801  et  seq.  Those  provisions  of  the  Act 
remove  the  incentive  that  certain 
benefits  provided  by  the  Department 
could  give  persons  to  cultivate  highly 
erodible  land  or  to  convert  wetlands  for 
the  purpose  of  producing  an  agricultural 
commodity.  Sections  1211  and  1221  of 
the  Act  provide,  generally,  that  any 
person  who,  in  any  crop  year,  produces 
an  agricultural  commodity,  without  an 
approved  conservation  system,  on  a 
field  in  which  highly  erodible  land  is 
predominant  or  produces  an  agricultural 
commodity  on  any  wetland  converted 
after  December  23,  1985,  will  be 
ineligible  for  commodity  price  support  or 
production  adjustment  payments,  farm 
storage  facility  loans,  disaster 
payments,  payments  for  storage  of 
Commodity  Credit  Corporation  grain,  or 
Federal  crop  insurance.  Also,  any  such 
person  will  be  ineligible  for  loans  made, 
insured,  or  guaranteed  under  any 
provision  of  law  administered  by  the 
Farmers  Home  Administration  if  it  is 
determined  that  the  proceeds  of  such 
loan  will  be  used  for  a  purpose  that  will 
contribute  to  excessive  erosion  of  highly 
erodible  lands  or  to  the  conversion  of 
wetland  for  agricultural  commodity 
production. 

This  final  rule  amends  the  interim  rule 
published  at  51  FR  23496  (June  27.  1986) 
and  applies  to  crops  planted  afier  the 
effective  date  of  this  rule  and  to  all 
determinations  made  after  or  pending  on 
the  effective  date  of  this  rule  Generally, 
this  rule  sets  forth  (1)  the  definitions  of 
highly  erodible  land,  wetland,  and 
converted  wetland:  (2)  the  activities 
which  would  cause  a  producer  to  be 
ineligible  for  benefits:  (3)  the  exemptions 
from  ineligibility;  (4)  the  responsibilities 
of  each  administering  agency;  and  (5) 
the  administrative  appeal  rights  of  any 
person  denied  eligibility  for  benefits. 
This  final  rule  will  be  implemented  by 
the  Agricultural  Stabilization  and 
Conservation  Service  (ASCS),  the 
Commodity  Credit  Corporation  (CCC), 
the  Farmers  Home  Administration 
(FmHA).  the  Federal  Crop  Insurance 
Corporation  (FCIC).  the  Soil 
Conservation  Service  (SCS)  and  the 
Extension  Service  (ES).  , 


UM  I 
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Discussion  of  Comments  and  Changes 

USDA  received  2696  letters  containing 
8400  comments  concerning  the  interim 
rule  issued  on  June  27, 1986.  Entities 
responding  included  individuals, 
corporations,  environmental  groups, 
state  and  local  governments,  federal 
agencies,  farm  commodity  groups,  water 
districts,  financial  institutions,  members 
of  Congress,  and  others.  Comments 
came  from  all  states,  except  Alaska  and 
Hawaii. 

Changes  in  this  final  rule  that  modify 
the  interim  rule  of  June  27.  1986  are 
based  upon  USDA's  experience  in 
administering  the  interim  rule,  a  USDA 
pilot  test  of  the  wetland  conservation 
provision  of  the  interim  rule  conducted 
from  July  7  to  July  25.  1986  in  six  states, 
public  comments  to  the  mterim  rule  and 
consultation  with  the  Fish  and  Wildlife 
Service  of  the  United  States  Department 
of  the  Interior  Numerous  minor  editorial 
changes  have  been  made  in  the  text  and 
order  of  the  regulations  for  clarity  and  to 
facilitate  the  application  of  the 
regulations. 

The  discussion  that  follows  is 
organized  in  the  same  sequence  as  the 
final  rule. 

Section  12.1     General. 

One  hundred  and  three  comments 
were  received  concerning  the  general 
provisions  of  the  interim  rule.  Many 
respondents  suggested  that  the 
regulations  be  relaxed  or  rescinded. 
They  cited  a  wide  variety  of  reasons 
such  as  economic  difficulties,  undue 
government  interference,  overly  severe 
penalties  for  noncompliance,  lack  of 
information  activities,  and  difficulty  of 
implementation. 

Some  respondents  suggested  that 
compliance  should  be  based  on  the 
availability  of  cost-share  assistance. 
and  that  persons  should  receive 
payment  for  complying  with  the 
regulations.  Several  suggested 
administrative  flexibility  to  allow  the 
shifting  of  commodity  bases  on  farms  to 
allow  and  encourage  conservation 
oriented  crop  rotations.  Others 
suggested  that  permanent  conservation 
practices  that  are  established  in  a 
permanent  cover  of  grasses  or  legumes 
should  be  eligible  for  consideration  as 
set  aside  acreage.  These  comments 
pertain  to  specific  compliance 
requirements  and  are  addressed  in  the 
final  rule  under  §  12.23.  Conservation 
Plans  and  Conservation  Systems. 

These  regulations  and  the  conditions 
they  impose  are  required  by  the  Food 
Security  Act  of  1985.  USDA  does  not 
have  the  legislative  authority  to  rescind 
or  relax  these  conservation  provisions 
or  to  make  compliance  contingent  on  the 


availability  of  cost  share  funds. 
However,  the  Department  has  sought  to 
implement  and  administer  the  Act's 
requirements  in  a  reasonable  manner. 

Furthermore,  to  the  extent  ongoing 
program  cost  share  funds  are  available, 
cost  share  programs  such  as  Agricultural 
Conservation  Program  (ACP),  and  Great 
Plains  Conservation  Program  (GPCP) 
may  be  utilized  to  apply  required 
conservation  treatment  on  highly 
erodible  cropland.  Persons  may  also 
have  the  option  to  use  the  Conservation 
Reserve  Program  (CRP)  to  convert  highly 
erodible  cropland  to  grass,  trees  or 
wildlife  cover  for  10  years  in  return  for 
annual  "rental"  payments  and  cost 
share  payments  to  establish  permanent 
covers.  Under  the  legislation,  the 
incentive  for  complying  with  the 
provisions  of  these  regulations  is  the 
retention  of  eligibility  to  participate  in 
and  receive  benefits  from  certain  USDA 
programs. 

The  Secretary  of  Agriculture  (the 
"Secretary")  has  established  USDA 
information  and  education  task  forces  at 
the  national  and  state  levels  to  increase 
the  availability  of  information  relating  to 
the  Act  and  these  regulations.  These 
task  forces  have  developed  fact  sheets, 
brochures,  displays,  radio  and  television 
spots,  news  releases  and  other  media 
material  which  are  being  used  to  better 
inform  landowners  and  operators  of  the 
conservation  provisions  of  the  Act. 

Also,  this  rule  amends  the  regulations 
to  provide  that  the  regulations  apply  to 
all  lands  within  States,  i.e..  private 
lands.  Federal.  State  or  local 
government  lands,  and  Indian  tribal 
lands. 

Section  12.2  Definitions 

Many  comments  proposed 
modifications  or  additions  to  the 
existing  definitions.  Several  comments 
requested  a  clanfication  of  the  term 
"normal  circumstances  '  and  numerous 
comments  suggested  that  the  definition 
of  "person"  should  be  revised  to  include 
agents  of  landowners  or  agencies.  Other 
comments  proposed  broadening  the 
definitions  of  a  "conservation  plan"  and 
"conservation  system"  to  include  water 
quality,  wetland  preservation  and  other 
conservation  purposes.  Comments  were 
also  received  which  proposed  changing 
the  definition  of  "highly  erodible  land" 
to  include  land  with  streambank 
erosion. 

In  response  to  these  comments  and  for 
purposes  of  clarity,  several  of  the 
definitions  have  been  revised  in  the 
final  rule.  Also,  in  conformance  with 
section  3  of  Pub.  L  100-28  [April  24, 
1P87),  the  definition  of  "conser\ation 
plan"  was  revised  to  reflect  the  wording 
of  an  amendment  to  section  1212(a)(2)  of 


the  Act.  which  provides  more  specific 
information  on  the  content  of  a 
conservation  plan.  Furthermore,  the 
definition  of  "highly  erodible  land"  has 
been  revised  to  indicate  that  highly 
erodible  land  is  land  that  has  an 
"erodibility  index"  of  8  or  more,  and  a 
definition  of  erodibility  index  was 
added  to  more  clearly  describe  the  basis 
for  determining  the  erodibility  of  land. 

Also,  it  was  determined  that,  for 
purpose  of  clarity,  the  term  "norma! 
circumstances"  should  be  defined  in 
context  with  its  customary  usage  in 
determining  whether  land  is  wetland  or 
not.  This  definition  now  appears  in 
§  12.31(b)(2)(.). 

The  definitions  of  "conser\'ation 
plan."  "conservation  system."  or  "highly 
erodible  land"  were  not  expanded  to 
include  water  quality,  wetland 
preservation  and  other  conservation 
purposes,  because  considerations  of 
water  quaUty,  wetland  preservation,  or 
other  conservation  purposes  are  not 
necessary  to  implement  the  highly 
erodible  land  conservation  provisions  of 
the  Act  to  which  those  definitions  relate. 
Likewise,  streambank  erosion,  which  is 
not  the  result  of  sheet,  nil  or  wind 
erosion  as  required  by  the  Act,  cannot 
be  used  in  defining  or  determining 
"highly  erodible  land." 

The  definition  of  "person"  was  not 
changed  as  suggested  because  the 
change  is  not  needed.  The  person 
requesting  USDA  program  benefits  is 
the  person  who  m.ust  comply  with  the 
Act  and  these  regulations.  To  the  extent 
that  the  program  under  which  the  person 
requests  benefits  recognizes  agents  for 
the  person,  agents  may,  in  fact, 
represent  the  person  for  the  purposes  of 
these  regulations.  USDA  did  delete  the 
term  "producer"  from  the  regulation 
after  determining  that  the  term  was  not 
essential  to  the  rule. 

The  definition  of  "wetland"  has  been 
changed  to  exclude  from  the  definition 
lands  in  Alaska  identified  as  having 
high  potential  for  agricultural 
development  which  have  a 
predominance  of  permafrost  soils.  This 
change  is  required  by  the  amendment  to 
the  Acts  definition  of  "wetland"  made 
by  the  Urgent  Supplemental 
Appropriations  Act  of  1986,  Pub.  L  99- 
349,  100  Stat.  710,714. 

Section  12.4    Determination  of 
Ineligibility 

Seven  hundred  identical  comments 
were  received  concerning 
determinations  of  ineligibility  with 
regard  to  converted  wetlands.  All  the 
respondents  suggested  the  "rules  should 
provide  that  in  event  the  landowners 
crop  or  otherwise  farm  land  classified  as 
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wetlands,  the  action  should  only  affect 
that  particular  farm  unit  and  not  other 
farm  units  the  landowner  and/or  tenant 
has  an  interest  in  or  is  farming  or 
operating." 

Under  the  Act,  however,  ineligibility 
applies  as  to  any  commodity  produced 
b>  a  person,  who  has  violated  program 
provisions,  durmg  the  crop  year. 
Accordingly,  the  scope  of  §  12,4  is 
unchanged. 

Section  12.5    Exemptions 

Five  comments  were  received 
concerning  the  extension  of  time  for 
compliance  with  the  highly  erodible 
land  conservation  provisions  in 
situations  where  soil  survey  maps  are 
not  available. 

All  five  respondents  expressed  the 
concern  that  the  references  to  an 
available  soil  survey  in  §  12,5(a)  and 
(bl(l)  were  not  clear  as  to  whether  the 
soil  survey  must  be  completed  as  to  an 
entire  farm  or  just  for  the  existing 
cropland  portion  of  a  farm. 

Sections  12.5(a)  and  (b)(1)  have  been 
changed  to  make  clear  that  the 
referenced  soil  survey  applies  only  to 
the  cropland  portion  of  the  tract  or  farm. 
In  order  to  carry  out  the  highly  erodible 
land  and  wetland  conservation 
provisions  of  this  rule,  SCS  must 
complete,  as  a  minimum,  a  soil  survey  of 
all  existing  cropland  on  the  tract  or 
farm.  However,  it  is  SCS  policy  to 
complete  a  soil  survey  of  the  entire  farm 
whenever  resources  permit,  since  a  soil 
survey  of  the  entire  farm  will  allow  SCS 
to  identify  those  noncropland  fields  that 
contain  highly  erodible  or  hydric  soil 
map  units  in  order  to  inform  landowners 
and  operators  of  potential  problems 
with  eligibility  if  these  areas  are 
converted  to  cropland  in  the  future. 

One  hundred  and  forty-nine 
comments  were  received  suggesting  that 
alfalfa,  when  used  in  a  crop  rotation,  be 
considered  an  agricultural  commodity  so 
as  to  qualify  for  exemption  under 
§  12.5(a)  and  (b)(1).  The  Act,  however, 
specifically  defines  an  agricultural 
commodity  as  any  agricultural 
commodity  that  is  planted  and  produced 
by  the  annual  tilling  of  the  soil 

Alfalfa,  other  legumes  or  grasses  are 
not  tilled  annually  and  thus  do  not  meet 
the  definition  of  an  agricultural 
commodity.  Therefor,  if  a  crop  field  was 
in  alfalfa,  other  legume  or  grasses  during 
the  period  1981  to  1985,  and  was  broken 
up  to  plant  an  annually  tilled  crop  in 
1986  or  later  years,  the  person  may  lose 
eligibility  for  program  benefits. 
However,  where  alfalfa,  other  legumes 
or  grass  are  used  as  a  high  residue  crop 
in  a  crop  rotation,  as  distinguished  from 
permanent  hayland  or  grassland,  the 
existing  crop  rotation  and  management 


techniques  may  be  considered  to 
constitute  an  acceptable  conservation 
system  for  the  field.  In  such  cases,  a 
person  may  only  need  to  have  SCS 
determine  that  the  existing  conservation 
system  meets  the  requirements  of  the 
local  SCS  field  office  technical  guide, 
and  obtain  the  approval  for  the 
conservation  system  from  the  local 
conservation  district  or  SCS  to  maintain 
eligibility. 

On  April  24, 1987.  section  1212(b)  of 
the  Act  (16  U.S.C.  3812(b))  was  amended 
by  Pub,  L,  100-28.  The  amendment 
authorized  a  one  year  extension  of  time 
for  full  implementation  of  conservation 
plans  where  alfalfa  has  been  used  in 
crop  rotations  (but  not  where  alfalfa  has 
been  used  for  permanent  hayland  or 
pasture).  Accordingly,  a  new  §  12,5(b)(2) 
has  been  added  to  implement  the  time 
extension  granted  by  the  amendment. 
Essentially,  persons  who  had  alfalfa  in  a 
crop  rotation  on  highly  erodible  land 
during  each  of  the  1981  through  1985 
crop  years  based  on  a  conservation  plan 
have  until  June  1, 1988  to  fully  apply  the 
conservation  system.  The  provisions 
contained  in  §  12,5(b)(2)  of  the  interim 
rule  have  been  moved  to  a  new  section 
(§  12.32)  of  the  final  rule  and  are 
discussed  later. 

Four  comments  were  received 
concerning  the  renovation  of  existing 
pastures.  These  comments  noted  that  it 
is  common,  in  many  areas,  to  use  a 
rotation  of  conventional  crops  for 
periods  of  two  to  three  years  before 
returning  the  land  to  permanent  pasture. 
This  cropping  period  is  necessary  to 
eliminate  undesirable  plant  species  that 
may  have  invaded  the  pasture  and  to 
prevent  the  recurrence  of  pasture  plant 
diseases.  The  respondents  requested 
that  an  exemption  for  renovation  of 
pasture  be  added  to  the  highly  erodible 
land  provisions  to  specifically  allow 
rotation  crops  to  be  planted  and 
harvested,  and  to  allow  soil  loss  to 
exceed  tolerance  levels  during  the 
period  when  rotation  crops  are  grown. 

It  has  been  determined  that  no 
changes  will  be  made  in  the  final  rule  to 
categorically  allow  exceptions  for 
breaking  out  highly  erodible  land  for  the 
production  of  annual  crops  in  these 
situations.  The  production  of  annual 
crops  on  highly  erodible  land,  even 
though  done  for  purposes  of  permanent 
pasture  renovation,  falls  within  the 
scope  of  the  highly  erodible  land 
conservation  provisions  of  the  Act  and 
would  require  an  approved  conservation 
system.  However,  it  should  be  noted 
that  since  erosion  rates  are  computed 
over  the  full  rotation  period,  additional 
erosion  control  practices  may  not  be 
required  if  the  average  annual  rale  of 
erosion  is  acceptable,  even  though 


excessive  erosion  occurs  in  some 
individual  years  until  permanent  pasture 
is  reestablished.  Conversely,  if  the 
average  annual  erosion  rate  is 
excessive,  a  conservation  system  would 
specify  the  necessary  erosion  control 
practices  and  any  allowable  rotation 
crops,  on  a  case  by  case  basis,  that 
could  be  produced  for  pasture 
renovation. 

Another  comment  sought  an 
exemption  for  situations  where 
brushland  is  converted  to  grassland. 
Conversions  from  brush  to  grass  are  not 
subject  to  the  highly  erodible  land 
provisions  because  grass  is  not  an 
agricultural  commodity  for  purposes  of 
the  Act.  Therefore,  the  rule  does  not 
require  modification  in  this  regard. 

Exemption  Based  on  Economic  Impact 
and  Feasibility 

Eight  hundred  and  ninety  comments 
were  received  concerning  the  economic 
impacts  of  §  12.5(b)(2)  and  (3)  of  the 
interim  rule,  which  required  that 
conservation  systems  and  plans  be 
developed  to  reduce  soil  erosion  to  an 
established  soil  loss  tolerance  level  (T), 
with  twice  that  level  (2T)  being  allowed 
in  specific  circumstances.  Seven 
hundred  and  thirty-four  comments 
stated  that  these  requirements  would 
unduly  affect  the  economy  by  forcing 
farmers  out  of  business  and  causing 
adverse  impacts  on  local  agribusiness. 
Thirty-four  comments  were  received 
concerning  the  economic  hardship 
exemption  of  allowable  soil  loss 
tolerance  (2T).  Twelve  respondents 
supported  the  exemption;  twenty-two 
respondents  opposed  the  provision  of 
the  interim  rule  allowing  up  to  2T  soil 
loss  upon  a  determination  by  SCS  that 
further  reduction  is  impractical.  Three 
respondents  suggested  that  exemption 
should  be  more  than  2T.  Ninety-two 
comments  were  concerned  that  farmers 
would  be  forced  to  apply  expensive 
conservation  measures  that  they  could 
not  afford. 

Based  upon  the  public  comments  and 
the  Acts  legislative  history.  USDA  has 
determined  that  the  "T"  and  "2T" 
limitations  for  conservation  plans  and 
conservation  systems  are  too  restrictive. 
For  that  reason  §  12.5(b)  (2)  and  (3)  of 
the  interim  rule  were  amended  on  June 
29. 1987.  52  FR  24132,  The  purpose, 
scope  and  effect  of  this  change  is  more 
fully  discussed  in  that  rule.  These 
provisions  of  the  amended  rule  are 
currently  in  effect,  are  the  subject  of 
public  comment,  and  are  not  made  final 
by  this  rule.  Although  if  has  been 
incorporated  in  this  final  rule,  relevant 
comments  are  encouraged  and  may  be 
submitted  in  response  to  the  June  29 
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amended  interim  rule  and  a  final  rule 
with  respect  to  these  provisions  will  be 
issued  at  a  later  date. 

In  this  final  rule  this  part  of  the 
interim  rule  has  been  moved  to  §  12.23, 
Conservation  Plans  and  Systems,  and 
expanded  for  a  more  comprehensive 
discussion  of  the  requirements  for 
conservation  plans  and  systems. 

Section  12.5(d)    Exemptions  for 
wetland. 

Section  12.5(d)(l)(i)  has  been  revised 
to  clarify  that  the  production  of 
agricultural  commodities  on  converted 
wetlands  is  exempt  if  the  conversion 
was  commenced  or  completed  prior  to 
December  23.  1985.  This  change 
implements  the  intent  of  Congress  to 
exempt  the  production  of  agricultural 
commodities  on  converted  wetlands  if 
conversion  was  completed  prior  to 
December  23, 1985.  as  well  as  on 
converted  wetlands  where  the 
conversion  was  commenced  prior  to 
December  23,  1985. 

Four  hundred  and  sixty  comments 
were  received  on  the  'third  party 
exemption"  in  §  12.32  of  the  interim  rule, 
1  his  exemption  protected  persons  who 
produce  agricultural  commodities  on 
uetlands  converted  by  the  actions  of 
persons  unassociated  with  the  person 
requesting  benefits.  All  of  these 
respondents  suggested  that  any  person 
who  produces  an  agricultural 
commodity  on  wetlands  converted  after 
December  23, 1985  should  be  determined 
to  be  ineligible  for  program  benefits 
rpgHrdless  of  v^-ho  caused  the 
conversion. 

The  provisions  regarding  'third  party 
exemptions"  have  been  moved  from 
§  12.32  to  §  12.5(d)(l)(vi)  m  the  final  rule 
because  this  subject  relates  to 
exemptions  more  so  than  to  the  criteria 
for  identifying  converted  wetlands, 
which  continues  to  be  the  subject  of 
§  12.32.  The  third  party  conversion 
provisions  were  amended  after 
considering  the  pubhc  comments  and 
consulting  with  the  Fish  and  Wildlife 
Service.  Under  this  final  rule,  converted 
wetlands  are  presumed  to  have  been 
converted  by  the  person  applying  for 
USDA  program  benefits  unless  the 
person  can  show  that  the  conversion 
was  by  an  independent  third  party  and 
the  person  can  show  that  there  has  been 
no  involvement  in  a  scheme  or  device  to 
avoid  compliance  with  this  rule. 
Furthermore,  such  person  may  continue 
to  produce  agricultural  commodities  on 
such  converted  wetland  and  retain 
eligibility  only  as  long  as  there  is  no 
further  improvements  to  the  dramage  of 
such  converted  wetland  or  if  a  minimal 
effect  determination  is  made  by  SCS 
with  regard  to  any  further  drainage 


improvement.  Conversely,  if  there  was 
acquiescence  in.  approval  of,  or 
assistance  to  acts  of  a  third  party  in 
regard  to  the  conversion  of  the  wetland, 
the  person  is  subject  to  the  scheme  or 
device  provisions  of  §  12.10  and  may 
lose  eligibility  for  program  benefits." This 
approach  allows  persons  who  had  no 
control  whatsoever  over  the  incidental 
conversion  of  wetland  to  use  such  lands 
for  the  production  of  agricultural 
commodities  but  at  the  same  time 
prevents  schemes  or  devices  from  being 
used  to  circumvent  the  rule  and  avoids 
undue  windfall  benefits  to  landowners 
or  operators  at  the  expense  of  wetland 
conversion. 

With  regard  to  wetlands  converted 
prior  to  the  effective  date  of  the  Act. 
§  12.5(dlf2)  was  added  to  the  final  rule 
to  make  clear  that  determinations 
regarding  whether  the  conversion  of 
wetland  was  completed  prior  to 
December  23.  1985  will  be  based  upon 
consideration  of  the  types  of  activities 
set  forth  in  the  definition  of  what 
constitutes  a  "converted  wetland." 

Fifty-one  comments  on  the  interim 
rule  were  concerned  that  the  definition 
of  converted  wetland  would  allow 
additional  drainage  to  occur  to  these 
lands  after  December  23, 1985.  Section 
12.5(d)(l)(i)  of  the  final  rule  makes  it 
clear  that  wetlands  converied  prior  to 
December  23,  1985  are  exempted  from 
the  rule  by  the  law.  Therefore,  those 
converied  wetlands  may  be  improved 
by  additional  drainage,  provided  that  no 
additional  wetland  or  abandoned 
converied  wetland  is  brought  into 
production  of  an  agricultural 
commodity.  Also  see  §  12.33(b)  of  the 
final  rule.  However,  under  §  12.32(a)(3) 
of  the  final  rule,  potholes  and  playas 
and  other  wetlands  that  are  flooded  or 
ponded  for  extended  periods,  especially 
during  the  eariy  growing  season,  will  not 
be  considered  converted  based  upon 
activities  that  occurred  prior  to 
December  23. 1985,  and  further 
conversions  will  result  m  the  loss  of 
program  benefits  unless  the  conversion 
is  determined  to  have  a  minimal  effect, 
as  determined  pursuant  to 
§12.5(d)(l)(v). 

Eight  hundred  and  eighty-three 
comments  were  received  concerning  the 
exemption  in  §  12.5(d)  (1)  and  (2)  of  the 
interim  rule  regarding  converted 
wetlands  for  which  conversion  was 
commenced  before  December  23.  1985. 
Seven  hundred  respondents  suggested 
that  the  exemption  should  include 
projects  and  drainage  which  have  been 
planned  but  not  installed  as  of 
December  23,  1985.  These  respondents 
further  suggested  that  ongoing  projects 
should  not  be  unduly  restricted.  One 
hundred  eighty-three  respondents 


supported  the  commenced  exemption  as 
set  forth  in  the  interim  rule 

After  consideration  of  the  comments 
and  consultation  with  the  Fish  and 
Wildlife  Service.  USDA  has  revised  the 
definition  of  "commenced"  in  §  12.5(d) 
(3)  and  (4)  of  the  final  rule  to  clarify 
what  constitutes  commencement  of 
conversion  prior  to  December  23,  1985 
and  to  assure  that  commencement  of 
conversion  determinations  are  based  on 
one  or  more  of  the  following  criteria.  (1) 
the  conversion  activity  was  actually 
started  btfore  December  23, 1985;  or  (2) 
the  person  expended  or  committed 
substantial  funds  by  entermg  into  a 
contract  for  the  installation  of  a 
drainage  activity  or  for  construction 
supplies  and  materials  for  the 
conversion  prior  to  December  23. 1985. 

The  final  rule  also  provides  that  a 
person  seeking  a  determination  of 
conversion  commendement  under  this 
exemption  must  request  the 
determination  within  one  year  following 
publication  of  this  rule,  must 
demonstrate  that  the  conversion  of  the 
wetland  has  been  actively  pursued  and 
must  complete  the  conversion  by 
January  1, 1995. 

A  new  §  12.5(d)(4)  has  been  added  to 
specifically  address  the  activities  of 
drainage  districts  or  entities  that  relate 
to  the  conversion  of  wetland.  It  imposes 
all  of  the  criteria  discussed  above  and. 
in  addition,  requires  the  drainage 
districts  or  similar  entities  to  have  had 
on  file  prior  to  December  23, 1985,  an 
approved  plan  for  installation  of  the 
district  drainage  project.  Further,  only 
those  portions  of  the  drainage  project 
for  which  a  substantial  commitment  of 
funds  has  been  made  or  legally 
obligated  prior  to  December  23, 1985  will 
be  considered  for  exemption  under 
§  12.5(d)(4).  Finally,  a  person  who  wants 
to  use  the  conversion  commencement 
exemption  in  this  situation  must  show 
that  the  drainage  of  the  person's 
wetland  was  part  of  the  project  drainage 
plan. 

Section  12.12    Appeals. 

Seven  comments  were  received 

concerning  administrative  appeals. 

Four  comments  supported  the 
administration  appeal  procedures  as 
referenced  in  §  12.10  of  the  interim  rule. 
Three  comments  recommended  a  change 
that  would  allow  interested  third  parties 
to  appeal  any  determination  made  under 
these  regulations 

Under  the  Act.  only  the  person  or 
persons  who  face  the  loss  of  eligibility 
for  USDA  program  benefits  are 
adversely  affected  and  have  the  right  to 
an  administrative  appeal.  The  appeal 
procedures  generally  allow  agencies  to 
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request  other  interested  persons  to 
present  information  that  directly  relates 
to  the  determination  under  appeal. 
However,  the  interested  party  is  not  a 
party  to  the  appeal. 

Additionally,  three  hundred  and 
ninety-six  comments  were  received 
concerning  the  reporting  of  violations  of 
the  Act  and  these  regulations.  All  of  the 
respondents  suggested  that  private 
citizens  be  allowed  to  report  violations. 
Several  respondents  suggested  that  a 
toll  free  number  be  set  up  for  this 
purpose. 

The  Department  responds  to  reports 
of  program  violations  when  received 
from  private  citizens.  There  is  presently 
a  USDA  toll-free  number  for  use  in 
reporting  violations  of  USDA  programs: 
1-800-^24-9121.  Additionally,  persons 
may  report  suspected  violations  by 
caUing  or  writing  the  county  office  of 
ASCS,  FmHA,  or  FCIC,  as  applicable. 

For  reference,  the  Code  of  Federal 
Regulation  citations  for  the  appeal 
procedures  of  all  the  USDA  agencies 
involved  in  implementing  the  rule  have 
been  added  to  §  12.12. 

Section  12.21    Criteria  for  Identifying 
liii'hly  Erodible  Lands. 

One  hundred  and  eighty-two 
comments  were  received  concerning  the 
criteria  for  identifying  highly  erodible 
lands.  One  hundred  and  thrity-seven 
comments  made  suggestions  concerning 
the  use  of  the  erodibility  index  value  for 
identifying  highly  erodible  lands. 

Twenty-four  comments  were 
concerned  about  the  use  of  assigned  "I" 
values  for  determining  the  Wind  Erosion 
Erodibility  Index  (CI/T)  rather  than  "I" 
values  which  have  been  adjusted  to 
reflect  tillage  practices.  The  "I"  value  is 
the  degree  to  which  soil  resists  wind 
erosion.  Twenty  one  comments  were 
concerned  about  the  consistency  of  the 
criteria  and  the  breakpoint  level  used 
for  identifying  highly  erodible  lands,  as 
set  forth  in  the  interim  rule,  with  similar 
criteria  existing  for  the  Conservation 
Reserve  Program  (7  CFT?  Part  70-11. 
It  has  been  determined  that  the 
Erodibility  Index  (EI)  criteria  will  bo 
retained  in  the  final  rule,  including  the 
present  break  point  value  of  "8  or 
more."  At  this  value  level,  a  majority  of 
the  lands  that  have  a  serious  erosion 
problem  if  cropped  without  adequate 
erosion  protection  will  be  covered.  Thus, 
the  criteria  set  forth  in  this  rule  and  the 
criteria  that  are  applicable  to  the 
Conservation  Reserve  Program  will  be 
consistent.  The  Department  recognizes 
that  having  a  breakpoint  discriminates 
between  lands  that  fall  on  opposite 
sides  of  the  breakpoint,  but  any  criteria 
used  [e.g..  land  capability  classes, 
erodibility  index  or  actual  erosion  rates) 


would  encounter  the  same  problem.  In 
order  to  implement  that  Act  in  a 
reasonable  and  practical  manner,  some 
cut-off  point  which  is  consistent  with  the 
Acts  purposes  must  be  used.  The 
breakpoint  value  of  "8  or  more"  has 
been  determined  to  be  the  level  which  is 
most  consistent  with  these  purposes. 

Furthermore,  it  has  been  determined 
that  the  EI  values  for  wind  erosion  and 
water  erosion  should  not  be  combined. 
While  both  wind  and  water  erosion  may 
occur  on  the  same  field,  both  erosion 
types  do  not  necessarily  occur  on  the 
same  acre  nor  do  both  types  of  erosion 
occur  at  the  same  time  of  year.  Thus, 
whichever  is  the  most  prevalent  type  of 
erosion,  either  wind  or  water,  will  be 
used  to  establish  the  EI  value.  If  that 
value  exceeds  8  or  more,  the  soil  unit  is 
classified  as  a  "highly  erodible  unit." 
About  1.4  million  acres  of  the  Nation's 
croplands  have  EI  values  between  5  and 
8  for  both  wind  and  water  erosion 
combined,  which  is  less  than  1.3  percent 
of  all  of  the  highly  erodible  cropland  in 
the  United  States. 

Also,  it  has  been  determined  that  only 
assigned  "I"  values,  without 
adjustments  to  reflect  tillage  and  other 
management  practices,  will  be  used  to 
calculate  the  EI  value  in  determining 
whether  land  is  highly  erodible  due  to 
the  wind  erosion  hazard,  since  the  EI 
represents  the  potential  erodibility  of 
the  soil  and  not  the  actual  rate  of 
erosion.  Adjusted  "I"  values  may  be 
used,  where  applicable,  in  determining 
whether  an  adequate  conservation 
system  is  being  followed,  since  the  land 
management  factors  considered  in  the 
adjustment  are  relevant  to  that  type  of 
determination. 

Section  12.23  Conservation  plans  and 
conservation  systems. 

A  new  section  has  been  added  in  the 
final  rule  concerning  conservation  plans 
and  conservation  system  requirements. 
Section  12.23(a)  contains  the  wording  set 
forth  in  the  amendment  to  the  interim 
rule  which  was  published  in  the  Federal 
Register  on  June  29, 1987,  as  previously 
mentioned. 

Additionally,  this  section  in  the  final 
rule  contains  four  new  provisions, 
§  12.23  (b),  (c),  (d),  and  (e),  to  clarify 
some  minor  misunderstandings 
regarding  the  interim  rule  that  became 
apparent  from  the  comments  and  during 
implementation  of  the  interim  rule. 
These  revisions  provide  that: 

1.  Persons  are  encouraged  to  request 
SCS  assistance  for  the  development  of  a 
conservation  plan  or  implementation  of 
a  conservation  system  well  in  advance 
of  deadline  dates  to  avoid  delays  and 
difficulties  in  maintaining  eligibility  for 
program  benefits. 


2.  SCS  will  handle  the  approval  or 
disapproval  of  conservation  plans  and 
systems  in  those  situations  where  a 
conservation  district  does  not  provide 
such  a  determination  within  45  days, 
unless  there  is  good  cause  for  delay. 

3.  Section  12.23(d)  describes  what 
constitutes  "actively  applying  a 
conservation  plan"  so  that  a  person  may 
determine  whether  a  plan  is  being 
actively  applied  by  the  person  so  as  to 
meet  the  requirements  of  the  Act. 

4.  Persons  who  believe  the 
requirements  for  conservation  plans  and 
systems  were  misapplied  with  regard  to 
them  may  appeal  to  SCS. 

Fifty-nine  comments  were  received 
concerning  the  requirements  for 
conservation  plans  and  the  role  of 
conservation  districts  in  plan  approval. 
Forty-eight  comments  favored  the 
conservation  district  role  provided  in 
the  interim  rule  and  the  requirements  for 
conservation  plan  development  but 
suggested  some  modification  of  these 
requirements.  These  suggestions 
included  (1)  providing  more  flexibility  in 
the  planning  process,  (2)  allowing 
farmers  to  prepare  their  own  plans,  (3) 
placing  a  5-year  life  span  on 
conservation  plans,  and  (4)  requiring 
that  conservation  plans  address  all 
resource  concerns.  It  has  been 
determined  that  the  rule  adequately 
reflects  the  legislative  intent  concerning 
the  development  of  the  required 
conservation  plan.  Land  owners  and 
operators  are  responsible  for  making 
land  use  and  conservation  treatment 
decisions  concerning  their  land  and  for 
compliance  with  the  Act.  The  function  of 
the  soil  conservationist  is  to  identify 
acceptable  conservation  (treatment) 
system  alternatives  and  to  provide  this 
and  other  relevant  information  of  the 
landowner  or  operator.  This  process 
provides  maximum  flexibility  in  terms  of 
format  and  content  of  the  plan,  the 
conditions  under  which  a  plan  is  to  be 
revised,  the  types  of  resource  concerns 
that  can  be  addressed  in  the  plan,  and 
how  the  plan  is  prepared.  A  plan  may  be 
prepared  solely  by  the  person,  or  with 
assistance  of  SCS,  or  with  assistance  of 
a  private  consultant.  When  a 
conservation  plan  is  prepared  by  parties 
other  than  SCS,  the  person  must  obtain 
SCS  certification  that  the  plan  meets 
SCS  standards  and  obtain  the  approval 
of  the  conservation  district. 

It  has  been  determined  that  persons 
will  be  allowed  to  exchange,  subject  to 
restrictions,  certain  crop  acreage  bases 
for  crops  that  have  a  high  residue  base  if 
the  high  residue  crop  is  recommended 
by  SCS  as  being  essential  for  the 
conservation  plan  and  the 
recommendation  is  approved  by  ASCS. 
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See§]2.6(b)(3)(iv).  The  ability  to 
exchange  certain  crop  acreage  bases  for 
high  residue  crops  will  give  persons 
more  flexibility  in  the  selection  of 
acceptable  conservation  systems  for 
highly  erodible  cropland. 
Determinations  governing  such 
exchanges  will  be  administered 
pursuant  to  other  relevant  parts  of  Title 
7  of  the  Code  of  Federal  Regulations. 

Section  12.31  Hydric  soil  criteria. 

Eighty-six  comments  were  received 
concerning  the  hydric  soil  criteria  used 
to  identify  wetland.  Most  of  these 
comments  were  concerned  about  the 
method  used  to  identify  hydric  soils  in 
the  interim  rule.  Some  respondents 
supported  the  method,  while  others 
believed  the  method  would  include  too 
much  land  as  wetland,  and  still  others 
believed  the  method  would  not  include 
enough  land.  A  few  comments  suggested 
that  the  on-site  procedures  be  used  in  all 
situations.  Some  comments 
recommended  that  soil  map  units  which 
were  not  hydric  but  which  contained 
hydric  soil  inclusions  be  deleted  from 
hydric  soil  lists.  A  couple  of  comments 
recommended  that  only  organic  soils 
should  be  included  in  the  lists  of  hydric 
soils  and  others  recommended  that  SCS 
publish  hydric  soil  criteria  in  the  Federal 
Register. 

Changes  have  not  been  made  to  the 
technical  criteria  for  determining  hydric 
soils  as  a  result  of  these  comments: 
however,  changes  were  made  in  §  12.32 
regarding  converted  wetland 
identification  criteria.  The  method  used 
for  wetland  identification  was 
developed  to  provide  the  resource  data 
necessary  to  determine  predominance  of 
hydric  soils  and  prevalence  of 
hydrophytic  vegetation  in  order  to  make 
wetland  determinations  in  accord  with 
the  Acts  wetland  definition.  With 
regard  to  on-site  determinations,  USD.A 
does  not  believe  that  it  is  necessary  to 
make  an  on-site  determination  in  all 
cases.  The  rule  does  provide  for  on-site 
determinations  in  those  cases  where  an 
office  determination  cannot  be  made  on 
the  information  available.  Additionally, 
a  person  may  request  reconsiderationof 
a  wetland  determination,  which  would 
then  require  an  on-site  determination. 
This  procedure  will  allow  SCS  to 
allocate  resources  in  an  effective  and 
efficient  manner,  while  assuring  that 
determinations  are  based  on  accurate 
information. 

The  rule  does  not  exclude  soil  map 
units  that  have  inclusions  because  many 
inclusions  in  a  map  unit  consist  of 
potholes  or  other  wet  areas  that  are 
clearly  wetlands  and  have  significant 
wetland  values.  To  eliminate  those  soil 
map  units  that  contain  these  inclusions 


from  the  list  of  hydric  soils  would  not  be 
consistent  with  the  Act's  objective  of 
encouraging  the  conservation  of  wetland 
values. 

The  hydric  soils  criteria  have  been 
developed  by  an  interagency  committee 
of  professionals  in  soils  and  wetlands 
independently  of  the  Food  Security  Act 
of  1985.  The  legislative  history  of  the  Act 
recognizes  this  independent  list  and 
indicates  that  these  criteria  are  to  be 
used  to  identify  wetlands.  Comments 
concerning  a  proposed  change  in  the 
criteria  along  with  supporting  data  may 
be  sent  to:  Chairman.  .National 
Technical  Committee  for  Hydric  Soils. 
L'SDA,  Soil  Conservation  Service,  P.O. 
Box  2890,  Washington.  DC  20013.  If  a 
change  in  the  list  or  the  criteria  is  made, 
a  notice  will  be  published  in  the  Federal 
Register. 

Section  12.31(b)  Prevalence  of 
hydrophytic  vegetation. 

Thirty-four  comments  were  received 
concerning  the  determination  of  a 
prevalence  of  hydrophytic  vegetation. 
Twelve  respondents  felt  too  much  land 
would  be  included  as  wetland  by  using 
the  method  described  in  the  interim  rule. 
and  six  felt  too  little  land  would  be 
included.  Sixteen  comments  suggested 
that  the  list  of  hydrophytic  plants,  and 
any  changes  in  it,  be  circulated  for 
review  prior  to  adoption. 

No  change  has  been  made  in  the 
method  for  determining  prevalence  of 
hydrophytic  vegetation.  However, 
changes  have  been  made  in  §  12.32. 
regarding  converted  wetland 
identification  criteria.  The  method  used 
to  determine  prevalence  of  hydrophytic 
vegetation  employs  the  National  Lis't  of 
Plant  Species  That  Occur  in  Wetlands 
(.N'LPSOW)  and  a  weighted  average 
technique,  which  uses  plant  indicator 
designations  for  the  prevalence 
determination.  The  use  of  the  .NLPSOW 
IS  based  on  the  Act's  legislative  history 
and  interagency  acceptance  of  the 
national  list.  The  weighted  average 
technique  is  an  effective  way  to  quantify 
prevalence  based  on  data  from 
previously  sampled  plant  communities. 
The  method  was  chosen  because  it  is 
accurate,  relatively  simple  to  perform, 
yields  a  numerical  value  which  can  be 
used  to  quantify  determinations,  and 
lends  itself  to  analysis  of  plant  data 
using  different  plant  data  collection 
techniques.  Related  studies  suggest  that 
the  NLPSOW  value  of  3.0  is  the  logical 
separation  point  between  wetland  and 
nonwetland.  Under  the  final  rule,  the 
test  for  the  prevalence  of  hydrophytic 
vegetation  is  applied  after  a 
determination  has  been  made  that  an 
area  is  composed  of  hydric  soils  that  are 
inundated  or  saturated. 


The  NPSLOW  represents  the  best 
available  technical  knowledge  in  this 
field.  The  plant  list  is  an  interagencv 
effort  which  is  assembled  by  the  Fish 
and  Wildlife  Service.  Soil  Conservation 
Service,  the  Army  Corps  of  Engineers, 
and  the  Environmental  Protection 
Agency.  The  NLPSOW  contains  a 
procedure  for  listing,  delisting,  or 
changing  the  indicator  status  of  plant 
species.  Copies  of  the  .NLPSOW  may  be 
obtained  from  the  U.S.  Fish  and  Wildlife 
Service,  National  Wetland  Inventory. 
Monroe  Building  Suite  101.  9720 
Executive  Center  Drive.  Saint 
Petersburg,  Florida  33702,  Persons 
having  data  that  supports  a  change  of  a 
listed  plant  species  may  submit  their 
change  request  and  data  according  to 
the  procedures  outlined  in  the  NPSLOW. 

Section  12.31(c)(1)  Artificial  wetland. 

Section  12.31(c)(1)  has  been  clarified 
by  specifying  that  artiTicial  wetland  is 
identified  as  land  that  was  formerly 
nonwetland  or  converted  wetland  but 
now  is  wedand  due  to  manipulation. 

Section  12.32(b)  Forming  under  natural 
conditions. 

Comments  were  received  concerning 
the  exemption  for  the  production  of 
agricultural  commodities  on  wetland 
during  a  period  of  drought.  The 
comments  suggested  that  wetland  that 
can  be  cultivated  for  a  lengthy  period  of 
time  should  not  come  within  this 
exemption  and  that  restrictions  be 
placed  on  the  use  of  herbicides  with 
regard  to  agricultural  commodity 
production  under  this  provision. 

No  changes  have  been  made  as  a 
result  of  these  comments.  The  Act 
expressly  allows  farming  of  wetland 
during  dry  years  and  the  number  of 
years  that  the  natural  conditions  are  dry 
enough  to  permit  farming  is  not  an 
appropriate  consideration  in 
determining  whether  a  wetland  has 
been  converted.  As  to  the  suggested 
restrictions  on  herbicides,  the  use  of 
approved  herbicides  is  a  part  of  normal. 
environmentally  acceptable  farming 
practices  and  so,  the  final  rule  does  not 
categorically  impose  any  specific 
restrictions. 

Section  12.31(d)  Minimal  effect 

Seven  hundred  and  seventy-four 
comments  were  received  concerning  the 
determination  of  ;he  effect  of  converting 
wetland,  as  set  forth  in  the  interim  rule. 
All  of  the  comments  suggested  that  the 
rule  specifically  allow  the  mitigation  of 
fish  and  wildlife  values  to  provide  the 
basis  for  exemption.  Most  of  the 
comments  suggested  that  the  final  rule 
permit  water  resource  d'tricts  to  work 
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with  the  Fish  and  Wildlife  Service  to 
develop  drainage  projects  that  provide 
replacement  benefits  to  wildlife.  The 
concern  expressed  was  that  the  interim 
rule  did  not  permit  water  resource 
districts  to  improve  conditions  for 
wildlife  and  thus  replace  wetland  losses 
in  order  to  allow  their  individual 
constituents  to  remain  eligible  for 
program  benefits. 

After  consideration  of  these 
comments,  the  rule  has  not  been 
changed  to  allow  the  production  of 
agricultural  commodities  on  converted 
wetland  to  be  exempted  categorically 
through  the  mitigation  of  the  loss  of  fish 
and  wildlife  values.  The  wetland 
conservation  provisions  of  the  Act 
encourage  the  preservation  and 
protection  of  natural  wetlands,  rather 
than  the  replacement  of  natural 
wetlands  with  artificial  wetlands  that 
may  have  similar  fish  and  wildlife 
values.  Further,  if  mitigation  were 
allowed  on  a  broad  scale,  extensive 
monitoring  efforts  would  be  required  to 
ensure  that  mitigation  is  carried  out  and 
maintained. 

Also,  the  increased  use  of  converted 
wetland  for  agricultural  commodity 
production  would  not  be  discouraged  if 
mitigation  were  used  for  a  categorical 
exemption.  The  final  rule  does  not 
preclude  the  possibility  of  considering 
the  merits  of  mitigation  on  a  case  by 
case  basis  in  the  course  of  making  a 
"minimal  effects"  determination.  In 
these  specific  situations,  mitigation 
would  be  considered  as  a  limited 
exception,  rather  than  the  rule,  as  the 
legislative  intent  for  the  minimal  effect 
determination  is  that  it  should  rarely  be 
used. 

Of  course,  this  does  not  preclude 
mitigation  from  being  used  in 
conjunction  with  project-tj'pe  activities 
that  have  objectives  other  than  the 
conversion  of  wetland  for  the 
production  of  agricultural  commodities. 

In  response  to  comments  and  after 
consultation  with  the  Fish  and  Wildlife 
Service,  new  wording  has  been  added  to 
§  12.31(d)  that  precludes  the  further 
alteration  of  converted  wetlands  which 
were  the  subject  of  a  minimal  effects 
determinations.  In  this  situation,  a 
person  is  required  to  advise  SCS  of  any 
proposed  action  that  may  change  the 
hydrological  or  biological  aspects  of  a 
converted  wetland  after  the  original 
minimal  effect  determination  has  been 
made  so  that  the  effects  of  the 
subsequent  alterations  may  be 
considered  to  determine  if  those  effects 
are  so  different  as  to  no  longer  be 
minimal. 


Section  12.32  Converted  wetland 
identification  criteria. 

This  section  has  been  revised  to 
provide  that  the  land  and  water 
alteration  activities  described  in  the 
definition  of  "converted  wetland"  (see 
§  12.2(a)(6))  are  criteria  used  to 
determine  if  a  wetland  has  been 
converted.  If  evidence  of  these  activities 
is  not  clearly  discernable  at  the  time  of 
the  determination,  SCS  will  compare  the 
hydric  soils  on  the  subject  site  with  the 
same  hydric  soils  on  another  nearby 
natural  (undrained)  site  to  determine  if  a 
crop  can  be  produced  without 
manipulating  the  water  regime.  If  a  crop 
could  not  be  produced  on  the 
comparison  wetland  site  without 
manipulation  of  the  water  regime,  the 
subject  area  will  be  considered  to  be 
converted  wetland.  If  a  crop  could  be 
produced  on  the  comparison  site 
without  manipulating  of  the  water 
regime,  the  subject  area  will  be 
determined  to  be  a  wetland  that  has  not 
been  converted.  The  production  of  an 
agricultural  commodity  may  continue  on 
the  subject  wetland  as  long  as  no 
conversion  activity  is  carried  out. 
Seven  hundred  comments  were 
received  concerning  the  maintenance  of 
existing  drains  on  converted  wetlands 
that  are  exempt  from  the  Act's  coverage. 
All  of  the  respondents  suggested  that 
the  rule  should  be  clear  as  to  whether 
maintenance  of  such  drains  is 
permissible.  The  final  rule  makes  clear 
that  for  most  converted  wetlands, 
maintenance  and  improvement  of 
drainage  systems  is  appropriate,  as  long 
as  additional  wetlands  are  not 
converted  and  brought  into  commodity 
production.  However,  it  has  been 
determined  that  certain  wetlands,  i.e., 
topographical  depressions,  such  as 
potholes  and  playas  and  other 
seasonally  flooded  or  ponded  wetlands, 
retain  significant  wetland  functions 
even  if  the  water  regime  was  modified 
before  December  23. 1985.  If  these  areas 
continue  to  meet  the  wetland  criteria 
they  will  be  identified  as  wetlands 
rather  than  converted  wetlands,  despite 
the  prior  manipulations,  to  protect  the 
remaining  wetland  values.  Persons  may 
continue  to  farm  these  areas  as  they  did 
prior  to  December  23, 1985  and  remain 
eligible  for  program  benefits;  however, 
no  further  actions  can  be  taken  to 
increase  effects  on  the  water  regime  of 
these  areas  unless  SCS  makes  a  minimal 
effects  determination. 

A  new  paragraph  (g)  has  been  added 
in  §  12.5  which  places  the  burden  of 
proof  on  the  person  seeking  exemption 
on  the  basis  of  conversion  prior  to 
December  23, 1985,  to  show  when  a 


wetland  was  converted  or  when 
conversion  was  commenced. 

Seven  hundred  comments  were 
received  concerning  land  that  has  been 
farmed  three  out  of  five  years  prior  to 
passage  of  the  Act.  All  of  the 
respondents  suggested  that  land  in  this 
category  should  be  exempt  from 
program  restrictions. 

It  has  been  determined  that  crop 
history  alone  will  not  be  used  in  the 
final  rule  as  an  indicator  of  wetland 
conversion.  Wetlands  that  are  farmed  3 
out  of  5  years  prior  to  December  23.  1985 
will  not  be  considered  to  have  been 
converted  on  that  basis  alone.  This  does 
not  preclude  such  wetlands  from  being 
farmed  in  the  same  manner  as  they  have 
been  in  the  past.  This  does  restrict  what 
can  be  done  in  terms  of  drainage 
improvement  on  these  wetlands,  unless 
they  are  determined,  on  the  basis  of 
other  factors,  to  have  been  converted 
before  December  23, 1985.  Crop  history 
may  be  used  in  converted  wetland 
determinations  to  analyze  the  extent  of 
conversion  and  the  purposes  for  which 
conversion  was  undertaken. 

List  of  Subjects  in  7  CFR  Part  12 

Highly  erodible  land.  Wetland. 
Conservation.  Price  support  programs. 
Federal  crop  insurance.  Fanners  Home 
Administration  loans.  Incorporation  by 
reference.  Loan  programs — Agriculture, 
Environmental  protection. 

Accordingly,  Title  7  of  the  Code  of 
Federal  Regulations  is  amended  by 
revising  Part  12  as  follows: 

PART  12— HIGHLY  ERODIBLE  LAND 
AND  WETLAND  CONSERVATION 

Subpart  A— General  Provisions 

Sec. 

12.1  General. 

12.2  Derinitions. 

12.3  Applicability. 

12.4  Determination  of  ineligibility. 

12.5  Exemptions. 

12.6  Administration. 

12.7  Certification. 

12.8  Affiliated  persons. 

12.9  Landlords  and  tenants. 

12.10  Scheme  or  Device. 

12.11  Action  bused  upon  advice  or  action  of 
Department. 

12.12  Appeals. 

Subpart  B— Highly  Erodible  Land 
Conservation 

12.20  SCS  responsibilities  regarding  highly 
erodible  land. 

12.21  Identification  of  highly  erodible  lands 
criteria. 

12.22  Highly  erodit>le  field  determination 
criteria. 

12.23  Conservation  plans  and  conservation 
systems. 
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Subpart  C  —Wetland  Conservation 

1:^.30     SCS  responsibiiities  rf')jyrdino 
wetlands. 

12.31  Welldnd  idenlifica'ion  criteria. 

12.32  Converted  wetkmd  id.-ntification 
criteria. 

1 2.33  Use  of  wetland  and  converted 
wetland. 

Authority:  16  U.S.C.  3801-3323.  3(Wl-3844. 

Subpart  A— General  Provisions 
§  12.1    General. 

(a}  This  part  sets  forth  the  terms  and 
conditions  under  which  a  person,  who, 
after  December  23,  1985.  produces  an 
agricultural  commodity  on  highly 
erodible  land  or  converted  wetlund. 
shall  be  determined  to  be  ineligible  for 
certain  benefits  provided  by  the  United 
States  Department  of  Agriculture  and 
agencies  and  instrumentalities  of  the 
Department. 

(b)  The  purpose  of  the  provisions  of 
this  part  are  to  remove  certain 
incentives  for  persons  to  produce 
agricultural  commodities  on  highly 
erodible  land  or  converted  wetland  and 
to  thereby — 

(1 )  Reduce  soil  loss  due  to  wind  and 
water  erosion, 

(2)  Protect  the  Nation's  long  term 
capability  to  produce  food  and  fiber, 

(3)  Produce  sedimentation  and 
improve  water  quality, 

(4)  Assist  in  preserving  the  Nation's 
wetlands,  and 

(5)  Curb  production  of  surplus 
commodities. 

§  12.2    Definitions. 

(u)  The  following  definitions  shall  be 
applicable  for  the  purposes  of  this  part: 

(1)  "Agricultural  commodity"  means 
any  crop  planted  and  produced  by 
annual  tilling  of  the  soil,  including  tilling 
by  one-trip  planters  or  sugarcane. 

(21  "ASCS"  means  the  Agricultural 
Stabilization  and  Conservation  Service, 
an  agency  of  the  United  States 
Department  of  Agriculture  which  is 
generally  responsible  for  administering 
commodity  production  adjustment  and 
certain  conservation  programs  of  the 
Dep.irtment. 

(3)  "Conservation  District"  (CDl 
means  a  subdivision  of  a  State  or  local 
government  organized  pursuant  to  the 
applicable  law  to  develop  and 
implement  soil  and  water  conservation 
activities  or  programs. 

(4)  "Conservation  plan"  means  the 
document  containing  the  decisions  of  a 
person  with  respect  to  the  location,  land 
use,  tillage  systems  and  conservation 
treatment  measures  and  schedule  which. 
if  approved,  must  be  or  have  been 
established  on  highly  erodible  cropland 
in  order  to  control  erosion  on  such  land. 


(5)  "Conservation  system"  means  the 
part  of  a  cropland  resource  management 
system  applied  to  a  field  or  group  of 
fields  that  provides  for  cost  effective 
and  practical  erosion  reduction  based 
upon  the  standards  contained  in  the  SCS 
field  office  technical  guide.  A 
conservation  system  may  include  a 
single  practice  or  a  combination  of 
practices. 

(6)  "Converted  wetland"  means 
wetland  that  has  been  drained,  dredged, 
fdled.  leveled,  or  otherwise  manipulated 
(including  any  activity  that  results  in 
impairing  or  reducing  the  flow, 
circulation,  or  reach  of  water)  that 
makes  possible  the  production  of  an 
agricultural  commodity  without  further 
application  of  the  manipulations 
described  herein  if  (i)  such  production 
would  not  have  been  possible  but  for 
such  action;  and  (ii).  before  such  action 
such  land  was  wetland  and  was  neither 
highly  erodible  land  nor  highly  erodible 
cropland. 

(7)  "CCC"  means  the  Commodity 
Credit  Corporation,  a  wholly-owned 
government  corporation  within  the 
United  States  Department  of  Agriculture 
organized  under  the  provisions  of  15 
U.S.C.  714  e/seg. 

(8J  "Department"  means  the  United 
States  Department  of  Agriculture. 

(9)  "Erodibility  index"  means  a 
numerical  value  that  expresses  the 
potential  erodibility  of  a  soil  in  relation 
to  its  soil  loss  tolerance  value  without 
consideration  of  applied  conservation 
practices  or  management. 

(10)  "ES"  means  (he  Extension 
Service,  an  agency  of  the  United  States 
Department  of  Agriculture  which  is 
generally  responsible  for  coordinating 
the  information  and  educational 
programs  of  the  Department. 

(11)  "FmHA"  means  the  Farmers 
Home  Administration,  an  agency  of  the 
United  States  Department  of  Agriculture 
which  is  generally  responsible  for 
providing  farm  loans  and  loan 
guarantees  under  the  Consolidated  Farm 
and  Rural  Development  Act  (7  U.S.C. 
1921  et  seg.)  and  other  laws. 

(12)  "FCIC"  means  the  Federal  Crop 
Insurance  Corporation,  a  wholly-owned 
government  corporation  withm  the 
United  States  Department  of  Agriculture 
organized  under  the  provision  of  7 

U.S  C.  1501  et  seq. 

(13)  "Field"  means  a  part  of  a  farm 
which  is  separated  from  the  balance  of 
the  farm  by  permanent  boundaries  such 
as  fences,  roads,  permanent  waterways, 
woodlands,  croplines  (in  cases  where" 
farming  practices  make  it  probable  that 
such  cropline  is  not  subject  to  change) 
or  other  similar  features. 


(14)  "Highly  erodible  land"  means 
land  that  has  an  erodibility  index  of  8  or 
more. 

(15)  "Hydric  soils"  means  soils  that,  in 
an  undrained  condition,  are  saturated, 
flooded,  or  ponded  long  enough  during  a 
growing  season  to  develop  an  anaerobic 
condition  that  supports  the  growth  and 
regeneration  of  hydrophytic  vegetation. 

(16)  "Hydrophytic  vegetation"  means 
plants  growing  in  water  or  in  a  substrate 
that  is  at  least  periodically  deficient  in 
oxygen  during  a  growing  season  as  a 
result  of  excessive  water  content. 

(17)  "Landlord"  means  a  person  who 
rents  or  leases  farmland  to  another 
person. 

(18)  "Local  ASCS  office"  means  the 
county  office  of  the  .Agriculture 
Stabilization  and  Conservation  Service 
serving  the  county  or  a  combination  of 
counties  in  the  area  in  which  a  person's 
land  is  located  for  administrative 
purposes. 

(19)  "Operator "  means  the  person  who 
is  in  general  control  of  the  farming 
operations  on  the  farm  during  the  crop 
year. 

(20)  "Owner"  means  a  person  who  is 
determined  to  have  legal  ownership  of 
farmland  and  shall  include  a  person 
who  is  purchasing  farmland  under 
contract. 

(21)  "Person"  means  an  individual. 
partnership,  association,  corporation, 
cooperative,  estate,  trust,  joint  venture, 
joint  operation,  or  other  business 
enterprise  or  other  legal  entity  and, 
whenever  applicable,  a  State,  a  political 
subdivision  of  a  State,  or  any  agency 
thereof  and  such  person's  affiliates  as 
provided  in  §  12.8  of  this  part. 

(22)  "Secretary"  means  the  Secretary 
of  the  United  States  Department  of 
Agriculture. 

(23)  "Sharecropper"  means  a  person 
who  performs  work  in  connection  with 
the  production  of  a  crop  under  the 
supervision  of  the  operator  and  who 
receives  a  share  of  such  crop  for  such 
labor. 

(24)  "SCS"  means  the  Soil 
Conservation  Service,  and  agency 
within  the  United  States  Department  of 
Agriculture  which  is  generally 
responsible  for  providing  technical 
assistance  in  matters  of  soil  and  water 
conservation  and  for  administering 
certain  conservation  programs  of  the 
Department. 

(25)  "Soil  map  unit"  means  an  area  of 
the  landscape  shown  on  a  soil  map 
which  consists  of  one  or  more  soils. 

(26)  "State"  means  each  of  the  fifty 
states,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico.  Guam, 
the  Virgin  Islands  of  the  United  States, 
American  Samoa,  the  Commonwealth  of 
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the  Northern  Mariana  Islands,  or  the 
Trust  Territory  of  the  Pacific  Islands. 

(27)  "Tenant"  means  a  person  usually 
called  a  "cash  tenant ',  "fixed-rent 
tenant '.  or  "standing  rent  tenant"  who 
rents  land  from  another  for  a  fixed 
amount  of  cash  or  a  fixed  amount  of  a 
commodity  to  be  paid  as  rent;  or  a 
person  (other  than  a  sharecropper) 
usually  called  a  "share  tenant '  who 
rents  land  from  another  person  and  pays 
are  rent  a  share  of  the  crops  or  proceeds 
therefrom.  A  tenant  shall  not  be 
considered  the  farm  operator  unless  the 
tenant  is  determined  to  be  the  operator 
pursuant  to  this  part  and  7  CFR  Part  719. 

(28)  "Wetland",  except  when  such 
term  is  part  of  the  term  "converted 
wetland",  means  land  that  has  a 
predominance  of  hydric  soild  and  that  is 
inundated  or  saturated  by  surface  or 
ground  water  at  a  frequency  and 
duration  sufficient  to  support,  and  that 
under  normal  circumstances  does 
support,  a  prevalence  of  hydrophytic 
vegetation  typically  adapted  for  life  in 
saturated  soil  conditions,  except  that 
this  term  dues  not  include  lands  in 
.'M.iska  identified  as  having  a  high 
potential  for  agricultural  development 
,ind  a  predominance  of  permafrost  soils. 

(b)  In  the  regulations  in  this  part  and 
in  ,ill  instructions,  forms,  and  documents 
in  connection  therewith,  all  other  words 
and  phrases  specifically  relating  to 
ASCS  operations  shall,  unless  the 
context  of  subject  matter  or  the  specific 
provisions  of  this  part  otherwise 
requires,  have  the  meanings  assigned  to 
them  in  the  regulations  governing 
reconstitutions  of  farms,  allotments  and 
bases  (7  CFR  Part  719). 

§  12.3     Applicability. 

(a)  The  provisions  of  this  part  shall 
apply  to  all  land,  including  Indian  tribal 
land,  in  the  fifty  States,  the  District  of 
Columbia,  the  Commonvveath  of  Puerto 
Rico.  Guam,  the  Virgin  Islands  of  the 
L'nited  States,  American  Samoa,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  the  Trust  Territory  of  the 
Pacific  Islands. 

(b)  The  provisions  of  this  part  apply  to 
all  agricultural  commodities  planted 
after,  and  to  determinations  made  after 
or  pending  or  September  17,  1987.  For 
those  agricultural  commodities  planted 
pi  lor  to  such  date  and  for  all 
determinations  made  prior  to  such  date, 
the  n.-gulations  published  at  51  FR  23496, 
June  27,  1986.  as  amended  on  June  29. 
1987  (52  FR  24132)  shall  apply. 

§  12.4    Determination  of  ineligibility. 

(a)  Except  as  provided  in  §  12.5,  any 
person  who,  after  December  23.  1985. 
produces  an  agricultural  commodity  on 
a  field  in  which  highly  credible  land  is 


predominant  or  on  converted  wetland 
shall  be  ineligible: 

(1)  As  to  any  commodity  produced 
during  that  crop  year  by  such  person: 

(i)  For  any  type  of  price  support  or 
payment  made  available  under  the 
Agricultural  Act  of  1949,  the  CCC 
Charter  Act,  or  any  other  Act; 

(ii)  For  a  farm  storage  facility  loan 
made  under  Section  4(h)  of  the  CCC 
Charter  Act; 

(iii)  For  any  disaster  payments  made 
under  the  Agricultural  Act  of  1949; 

(iv)  For  crop  insurance  under  the 
Federal  Crop  Insurance  Act; 

(v)  For  a  farm  loan  made,  insured,  or 
guaranteed  by  the  FmHA,  if  FmHA 
determines  that  the  proceeds  of  such 
loan  will  be  used  for  a  purpose  that  will 
contribute  to  excessive  erosion  of  highly 
erodible  land  (i.e..  production  of  an 
agricultural  commodity  on  highly 
erodible  land  without  a  conservation 
plan  or  conservation  system  as  required 
by  this  part)  or  to  conversion  of  wetland 
for  agricultural  commodity  production; 
or 

(2)  For  a  payment  made  under  section 
4  or  5  of  the  CCC  Charter  Act  during 
such  crop  year  for  the  storage  of  an 
agricultural  commodity  owned  by  CCC. 

(b)  A  person  shall  be  determined  to 
have  produced  an  agricultural 
commodity  on  a  field  in  which  highly 
erodible  land  is  predominant  or  on 
converted  wetland  if: 

(1)  SCS  has  determined  that— 
(i)  Highly  erodible  land  is 

predominant  ir  such  field  or 

(ii)  All  or  a  portion  of  the  field  is 
converted  wetland; 

(2)  ASCS  has  determined  that  the 
person  is  or  was  entitled  to  share  in  the 
crops  available  from  the  land,  or  in  the 
proceeds  thereof;  and 

(3)  ASCS  has  determined  that  the  land 
is  or  was  planted  to  an  agricultural 
commodity  or  was  planted  to  an 
agricultural  commodity  during  the  year 
for  which  the  person  is  requesting 
benefits. 

(c)  Persons  who  produce  agricultural 
commodities  and  wish  to  participate  in 
any  of  the  USDA  programs  described  in 
paragraph  (a)  of  this  section  are 
responsible  for  contacting  the 
appropriate  agency  of  the  Department 
well  in  advance  of  intended 
participation  date  so  that  Form  AD  1026 
can  be  completed.  This  contact  will  help 
assure  that  the  appropriate 
determinations  regarding  highly  erodible 
land  or  wetland,  and  conservation  plans 
or  conservation  systems  are  scheduled 
in  a  timely  manner.  A  late  contact  may 
not  allow  sufficient  time  for  USDA  to 
service  the  request  and  could  result  in  a 
substantial  delay  in  receiving  a  USDA 


determination  of  eligibility  or 
ineligibility. 


§  12.5    Exemptions. 

(a)  Highly  erodible  cropland  in 
production  or  in  Department  programs 
during  1981  through  1985  crop  years. 
During  the  period  beginning  on 
December  23, 1985,  and  ending  on  the 
later  of  January  1. 1990.  or  the  date  that 
is  two  years  after  the  date  the  cropland 
on  which  an  agricultural  commodity  is 
produced  was  surveyed  by  the  SCS  to 
determine  if  such  land  is  highly  erodible, 
no  person  shall  be  determined  to  be 
ineligible  for  benefits  as  provided  in 
§  12.4(a)  as  the  result  of  the  production 
of  a  crop  of  an  agricultural  commodity 
on  any  highly  erodible  land; 

(1)  That  was  planted  to  an  agricultural 
commodity  in  any  year  1981  through 
1985;  or 

(2)  That  was  set  aside,  diverted  or 
otherwise  not  cultivated  in  any  such 
crop  years  under  a  program 
administered  by  the  Secretary  for  any 
such  crops  to  reduce  production  of  an 
agricultural  commodity, 

(b)  Compliance  with  a  conservation 
plan  or  conservation  system.  As  further 
specified  in  this  part,  no  person  shall  be 
ineligible  for  the  program  benefits 
described  in  §  12.4(a)  as  the  result  of 
production  of  an  agricultural  commodity 
on  highly  erodible  land  if  such 
production  is  in  compliance  with  an 
approved  conservation  plan  or 
conservation  system. 

(1)  With  respect  to  the  production  of 
an  agricultural  commodity  on  any  land 
identified  under  paragraph  (a)  of  this 
section,  if,  as  of  January  1,  1990,  or  the 
date  that  is  2  years  after  the  date  SCS 
has  completed  a  soil  survey  of  the 
cropland  on  the  tract  or  farm,  whichever 
is  later,  a  person  is  actively  applying  a 
conservation  plan  based  on  the  local 
SCS  field  office  technical  guide  and 
approved  by  the  CD,  in  consultation 
with  the  local  ASG  committees  and  SCS, 
such  person  shall  have  until  January  1, 
1995,  to  fully  comply  with  the  plan 
without  being  determined  to  be 
ineligible  for  benefits  under  §  12.4. 

(21  Persons  who  had,  during  each  of 
the  1981  to  1985  crop  years,  alfalfa  on 
highly  erodible  land  in  a  crop  rotation 
determined  by  SCS  to  be  adequate  for 
the  protection  of  highly  erodible  land 
shall  have  until  June  1, 1988  to  fully 
implement  an  approved  conservation 
system  without  being  subject  to  program 
ineligibility  under  §  12.4.  Failure  to  fully 
implement  an  approved  conservation 
system  by  June  1, 1988  shall  cause  a 
person  to  be  determined  to  have  been 
ineligible  for  program  benefits  for  the 
1988  crop  year,  and  to  be  ineligible  for 
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each  following  crop  year  that  an 
agricultural  commodity  is  produced  on 
such  land  without  an  approved 
conservation  system. 

(3)  A  person  shall  not  be  ineligible  for 
program  benefits  under  §  12.4(a)  as  the 
result  of  the  production  of  an 
agricultural  commodity  which  was 
produced  on  highly  erodible  land  in  an 
area: 

(i)  Under  a  conservation  system  that 
has  been  approved  by  the  CD  after  the 
CD  determined  that  the  conservation 
system  is  in  conformity  with  technical 
standards  set  forth  in  the  SCS  field 
office  technical  guide  for  such  district;  or 

(ii)  Not  within  a  CD.  under  a 
conservation  system  that  has  been 
approved  by  SCS.  to  be  adequate  for  the 
production  of  such  agricultural 
commodity  on  highly  erodible  land. 

(c)  Reliance  upon  SCS  determination 
for  highly  erodible  land.  A  person  shall 
not  be  ineligible  for  program  benefits  as 
the  result  of  the  production  of  an 
agricultural  commodity  which  was 
produced  on  highly  erodible  land  in 
reliance  on  a  determination  by  SCS  that 
such  land  was  not  highly  erodible  land, 
except  that  this  paragraph  {b]f3)  of  this 
section  shall  not  apply  to  any 
agricultural  commodity  that  was  planted 
on  any  land  after  SCS  determines  that 
such  land  is  highly  erodible  land,  and 
the  person  is  notified  of  such 
determinations. 

(d)  Exemptions  for  wetland.  (1)  A 
person  shall  not  be  determined  to  be 
ineligible  for  program  benefits  under 

§  12.4  as  the  result  of  the  production  of 
an  agricultural  commodity  on: 

(i)  Converted  wetland  if  the 
conversion  of  such  wetland  was 
commenced  or  completed  before 
December  23.  1985;  or 

(ii)  An  artificial  lake,  pond  or  wetland 
created  by  excavating  or  diking  non- 
wetland  to  collect  and  retain  water  for 
purposes  such  as  water  for  livestock, 
fish  production,  irrigation  (including 
subsurface  irrigation),  a  settling  basin, 
cooling,  rice  production,  or  flood  control; 
or 

(iii)  A  wet  area  created  by  a  water 
delivery  system,  irrigation,  irrigation 
system,  or  application  of  water  for 
irrigation;  or 

(iv)  Wetland  on  which  production  of 
an  agricultural  commodity  is  possible  as 
a  result  of  a  natural  condition,  i,uch  as 
drought,  and  is  possible  without  action 
by  the  person  that  destroys  a  natural 
wetland  characteristic;  or 

(v)  Converted  wetland  if  SCS  has 
determined  that  the  actions  of  the 
person  with  respect  to  the  production  of 
an  agricultural  commodity  on  the 
converted  wetland,  individually  and  in 
connection  with  all  other  similar  aclions 


authorized  by  SCS  in  the  area,  would 
have  only  a  minimal  impact  on  the 
hydrological  and  biological  aspect  of 
wetlands. 

(vi)  Wetlands  converted  by  actions  of 
persons  other  than  the  person  applying 
for  USDA  program  benefits  or  any  of  the 
person's  predecessors  in  interest  after 
December  23. 1985.  if  such  conversion 
was  not  the  result  of  a  scheme  or  device 
to  avoid  compliance  with  this  part. 
Further  drainage  improvement  on  such 
lands  is  not  permitted  without  loss  of 
eligibility  for  USDA  program  benefits, 
unless  the  SCS  determines  under 
paragraph  (d)Cl)(v)  of  this  section  that 
further  drainage  activities  applied  to 
such  lands  would  have  minimal  effect 
on  any  remaining  wetland  values.  In 
applying  this  paragraph,  converted 
wetlands  shall  be  presumed  to  have 
been  converted  by  the  person  applying 
for  USDA  program  benefits  unless  the 
person  can  show  that  the  conversion 
v\ds  caused  by  a  third  party  with  whom 
the  person  was  not  associated  through  a 
scheme  or  device  as  described  under 
§  12.10.  In  this  regard,  activities  of  a 
water  resource  district,  drainage  district 
or  similar  entity  will  be  attributed  to  all 
persons  within  the  jurisdiction  of  the 
district  or  other  entity  who  are  assessed 
for  the  activities  of  the  district  or  entity. 
Accordingly,  where  a  person's  wetlands 
are  converted  due  to  the  actions  of  the 
district  or  entity,  the  person  shall  be 
considered  to  have  caused  or  permitted 
the  drainage. 

(2)  The  conversion  of  a  wetland,  for 
purposes  of  this  section,  is  considered  to 
have  been  completed  before  December 
23. 1985  if  before  that  date,  the  draining, 
dredging,  leveling,  filling  or  other 
manipulation,  (including  any  activity 
that  resulted  in  the  impairing  or 
reducing  the  flow,  circulation,  or  reach 
of  water)  was  applied  to  the  wetland 
and  made  the  production  of  an 
agricultural  commodity  possible  without 
further  manipulation  described  herein 
where  such  production  on  the  wetland 
would  not  otherwise  have  been  possible. 

(3)  Except  as  provided  under 
paragraph  {d)(4;  of  this  section,  the 
conversion  of  a  wetland  is  considered  to 
have  been  commenced  before  December 
23,  1985  if  before  such  date: 

(i)  Any  of  the  activities  described  in 
§  12.2(a)(6)  were  actually  started  on  the 
w-etland;  or 

(ii)  The  person  applying  for  benefits 
has  expended  or  legally  committed 
substantial  funds  either  by  entering  into 
a  contract  for  the  installation  of  any  of 
the  activities  descritied  in  §  12.2(a)(6)  or 
by  purchasing  construction  supplies  or 
materials  for  the  primary  and  direct 
purpose  of  converting  the  wetland;  and 


(4)  Notwithstanding  paragraph  (d)(3) 
of  this  section,  for  lands  which  are 
within  the  boundaries  of  a  drainage 
district  or  similar  entity  which  has  the 
authority  to  levy  an  assessment  for  any 
of  the  activities  described  in  §  12.2(a)(6) 
on  wetlands,  the  con\ersion  of  a 
wetland  in  conjunction  with  the 
activities  of  such  district  or  other  entity 
is  considered  to  have  been  commenced 
before  December  23.  1985.  if  before  such 
date: 

(i)  A  project  drainage  plan  setting 
forth  in  detail  the  planned  drainage 
measures  or  other  works  of 
improvement  had  been  officially 
adopted  by  the  district  or  other  entity; 
and 

(ii)  The  district  or  other  entity  started 
installation  of  the  drainage  measures,  or 
legally  committed  substantial  funds 
toward  the  conversion  of  wetlands  by 
entering  into  a  contract  for  the 
installation  of  any  of  the  activities 
described  in  §  12.2(a)(6)  or  by 
purchasing  construction  supplies  and 
materials  for  the  primary  and  direct 
purpose  of  converting  wetland;  and 

(iii)  The  person  applying  for  benefits 
can  show  that  the  wetland  conversion 
w'ith  which  the  person  is  associated  was 
the  basis  of  a  financial  obligation  to  the 
district  or  other  entity  prior  to  December 
23. 1985.  and  that  a  specific  assessment 
for  the  project  construction  or  a  legal 
obligation  to  pay  a  specific  assessment 
was  made  as  to  the  person's  wetlands 
prior  to  December  23, 1985. 

(5)  The  purpose  of  the  determination 
of  conversion  commencement  made 
under  paragraphs  (d)(3)  and  (d)(4)  of  this 
section  is  to  implement  the  legislative 
intent  that  those  persons  who  had 
actually  started  conversion  of  wetland 
or  obligated  funds  for  conversion  prior 
to  the  effective  date  of  the  Act 
(December  23. 1985)  would  be  allowed 
to  complete  the  conversion  so  as  to 
avoid  unnecessary  economic  hardship. 
Accordingly,  the  following  requirements 
shall  apply  to  all  determinations  of 
commencement  made  under  paragraphs 
(d)(3)  or  (d)(4). 

(i)  All  persons  who  believe  they  have 
a  wetland  or  converted  wetland  for 
which  conversion  began  but  was  not 
completed  prior  to  December  23. 1985, 
must,  before  September  19. 1988,  request 
ASCS  to  make  a  determination  of 
commencement  in  order  to  be 
considered  for  exemption  under 
§12.4{d)(l)(i). 

(ii)  A  person  must  show  that  the 
commenced  activity  has  been  actively 
pursued  or  the  conversion  will  not  be 
exempt  under  this  section.  In  this 
context,  "actively  pursued  "  means  that 
efforts  toward  the  completion  of  the 
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conversion  activity  have  continued  on  a 
regular  basis  since  initiation  of  the 
conversion,  except  for  delays  due  to 
circumstances  beyond  the  person's 
control.  With  regard  to  wetland 
conversion  by  a  person  that  is  related  to 
the  project  activities  of  a  drainage 
district  or  other  similar  entity,  the 
application  of  "actively  pursued"  begins 
when  the  project  works  are  functional 
for  connection  and  use  by  the  person. 

(ill)  Any  conversion  activity 
considered  to  be  commenced  under  this 
section  shall  lose  its  exempt  status  if  not 
completed  on  or  before  January  1. 1995, 

(ivj  Only  those  wetlands  for  which  the 
construction  has  begun  or  to  which  the 
contract  or  purchased  supplies  and 
materials  relate  may  qualify  for  a 
determination  of  commencement. 
However,  in  those  circumstances  where 
the  conversion  of  wetland  does  not  meet 
the  specific  requirements  of  this 
paragraph,  the  person  may  request  a 
com.mencement  of  conversion 
determination  from  the  Deputy 
Administrator,  State  and  County 
Operations,  ASCS  (the  "Deputy 
.Administrator"),  upon  a  showing  that 
undue  economic  hardship  will  result 
because  of  substantial  financial 
obligations  incurred  prior  to  December 
23,  1985,  for  the  primary  and  direct 
purpose  of  converting  the  wetland. 

(e)  The  provisions  of  §  12.4  shall  not 
apply  to  any  loan  as  described  in 

§  12.4(a)  that  was  made  before 
Dec  pmber  23,  1985. 

(f)  A  person  shall  not  be  determined 
to  be  ineligible  in  accordance  with  the 
pro\  isions  of  this  part  for  any  benefits 
listed  in  §  12.4(a)  with  respect  to  the 
production  of  an  agricultural  commodity 
on  highly  erodible  land  which  was 
planted  before  or  in  any  crop  year  that 
began  before  December  23, 1985. 

(g)  It  is  the  responsibility  of  the  person 
seeking  an  exemption  under  paragraph 
(d)(l)(i)  of  this  section  to  provide 
evidence,  such  as  receipts,  crop  history 
data,  drawings,  plans  or  similar 
information,  that  the  conversion  was 
started  or  completed  before  December 
23, 1985,  for  purposes  of  determining 
whether  the  conversion  is  exempt  in 
accordance  with  this  section. 

§12.6    Administration. 

(a)  General.  A  determination  of 
ineligibility  for  benefits  in  accordance 
with  the  provisions  of  this  paii  shall  be 
made  by  the  agency  of  the  Department 
to  which  the  person  ha-:  applied  for 
benefits.  All  determinations  required  to 
be  made  under  the  provisions  of  this 
part  shall  be  made  by  the  agency 
responsible  for  making  such 
determinations,  as  provided  in  this 
section. 


(b)  Administration  by  ASCS.  (1)  The 
provisions  of  this  part  which  are 
applicable  to  ASCS  will  be  administered 
under  the  general  supervision  of  the 
Administrator,  ASCS,  and  shall  be 
carried  out  in  the  field  in  part  by  State 
ABC  committees  (STC)  and  county  ASC 
committees  (COC). 

(2)  The  Deputy  Administrator  may 
determine  any  question  arising  under 
the  provisions  of  this  part  which  are 
applicable  to  ASCS  and  may  reverse  or 
modify  any  determination  of  eligibility 
with  respect  to  program.s  administered 
by  ASCS  made  by  an  STC  or  COC  or 
any  other  ASCS  office  or  ASCS  official 
(except  the  Administrator)  in  connection 
with  the  provisions  of  this  part. 

(3)  ASCS  shall  make  the  following 
determination  which  are  required  to  be 
made  in  accordance  with  this  part: 

(i)  Whether  a  person  produced  an 
agricultural  commodity  on  a  particular 
field  as  determined  under  §  12.4(b); 

(ii)  The  establishment  of  field 
boundaries  as  described  in  §  12.2(a)(13): 

(iii)  Whether  land  was  planted  to  an 
agricultural  commodity  in  any  of  the 
years,  1981  through  1985,  for  the 
purposes  of  §  12.5(a)(1); 

(iv)  Whether  to  allow  a  person  to 
exchange  certain  crop  acreage  bases 
(CAB)  between  CAB's  with  crops  that 
leave  a  high  residue,  if  recommended  by 
SCS  for  inclusion  in  the  conservation 
plan. 

(v)  Whether  land  was  set  aside, 
diverted  or  otherwise  not  cultivated 
under  a  program  administered  by  the 
Secretary  for  any  crop  to  reduce 
production  of  an  agricultural  commodity 
under  §  12.5(a)(2); 

(vi)  Whether  the  agricultural 
commodity  planted  on  a  particular  field 
was  planted  before  December  23,  1985, 
or  during  any  crop  year  which  began 
before  December  23, 1985,  in  accordance 
with  §  12.5(f); 

(vii)  Whether  for  the  purposes  of 
§  12.9,  the  production  of  an  agricultural 
commodity  on  highly  erodible  land  or 
converted  wetland  by  a  landlord's 
tenant  or  sharecropper  is  required  under 
the  terms  and  conditions  of  the 
agreement  between  the  landlord  and 
such  tenant  or  sharecropper  and 

(viii)  Whether  the  conversion  of  a 
particular  wetland  was  commenced 
before  December  23, 1985,  for  the 
purposes  of  §  12.5(d)  (3)  or  (4). 

(ix)  Whether  the  conversion  of  a 
wetland  was  caused  by  a  third  party 
under  §  12.5(d)(l)(vi).  " 

(4)  A  representative  number  of  farms 
selected  in  accordance  with  instmctions 
issued  by  the  Deputy  Administrator 
shall  be  inspected  by  an  authorized 
representative  of  ASCS  to  determine 
compliance  with  any  requirement 


specified  in  this  part  as  a  prerequisite 
for  obtaining  program  benefits. 

(5)  ASCS  will  consult  with  U.S.  Fish 
and  Wildlife  Service  on  pending 
commenced  or  third  party 
determinations. 

(c)  Administration  by  SCS.  (1)  The 
provisions  of  this  part  that  are 
applicable  to  SCS  shall  be  administered 
under  the  general  supervision  of  the 
Chief  of  the  SCS  and  carried  out  in  the 
field  by  the  state  conservationist,  area 
conservationist,  and  district 
conservationist. 

(2)  SCS  shall  make  the  following 
determinations  which  are  required  to  be 
made  in  accordance  with  this  part: 

(i)  Whether  land  is  highly  erodible  or 
is  a  wetland  or  a  converted  wetland  in 
accordance  with  the  provisions  of  this 
part: 

(ii)  Whether  highly  erodible  land  is 
predominant  on  a  particular  field  under 
§  12.4(b); 

(iii)  Whether  the  conservation  plan 
that  a  person  is  actively  applying  is 
based  on  the  local  SCS  field  office 
technical  guide  and  is  approved  by — 

(A)  The  CD,  in  consultation  with  local 
ASC  committees  and  SCS,  or 

(B)  By  SCS; 

(iv)  Whether  the  conservation  system 
that  a  person  is  using  has  been 
approved  by  the  CD  under  §  12.5(b)(3) 
or,  in  an  area  not  within  a  CD,  a 
conservation  system  approved  by  the 
SCS  to  be  adequate  for  the  production  of 
an  agricultural  commodity  on  highly 
erodible  land; 

(v)  Whether  production  of  an 
agricultural  commodity  on  a  wetland  is 
possible  as  a  result  of  natural  conditions 
and  is  possible  without  action  by  the 
producer  that  destroys  a  natural 
wetland  characteristic;  and 

(vi)  Whether  the  actions  of  a  person 
with  respect  to  the  production  of  an 
agricultural  commodity  on  converted 
wetland  would  have  only  a  minimal 
impact  on  the  hydrological  and 
biological  aspects  of  wetland, 

(3)  SCS  will  provide  such  other 
technical  assistance  for  implementation 
of  the  provisions  of  this  part  as  is 
determined  to  be  necessary. 

(4)  A  person  may  obtain  a  highly 
erodible  land  or  wetland  determination 
by  making  a  written  request  on  Form 
AD  1026.  The  determination  will  be 
made  in  writing,  and  a  copy  will  be 
provided  to  the  person. 

(i)  A  determination  of  whether  or  not 
an  area  meets  the  highly  erodible  land 
or  wetland  criteria  may  be  made  by  the 
district  conservationist  based  upon 
existing  records  or  other  information 
and  without  the  need  for  an  on-site 
determination.  This  determination  will 
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be  made,  if  practicable,  within  15 
calendar  days  after  receipt  of  the 
written  request. 

(ii)  An  on-site  determination  as  to 
whether  an  area  meets  the  applicable 
criteria  shall  be  made  by  the  district 
conservationist  if  the  person  has 
disagreed  with  the  determination  made 
under  paragraph  fc)(4)(i)  of  this  section. 
or  if  adequate  information  is  not 
otherwise  available  to  the  district 
conservationist  on  which  to  make  a 
determination. 

(iii)  An  on-site  determination,  where 
applicable,  will  be  made  as  soon  as 
possible,  but  no  later  than  60  calendar 
days  following  a  request  for  such  a 
determination  unless  site  conditions  are 
unfavorable  for  the  evaluation  of  soils 
or  vegetation  in  which  case  the  time 
period  may  be  extended  by  the  district 
conservationist  until  site  conditions 
permit  an  adequate  evaluation. 

(iv)  With  regard  to  wetland 
determinations,  if  an  area  is 
continuously  inundated  or  saturated  for 
long  periods  of  time  during  the  growing 
season  to  such  an  extent  that  access  by 
foot  to  make  a  determination  of 
predominance  of  hydric  soils  or 
prevalence  of  hydrophytic  vegetation  is 
not  feasible,  the  area  will  be  determined 
to  be  a  wetland. 

(5)  Persons  who  are  adversely 
affected  by  a  determination  made  under 
this  section  and  believe  that  the 
requirements  of  this  part  were 
improperly  applied  may  appeal,  under 
§  12.12  of  this  part,  anv  determination 
by  SCS. 

(d)  Administration  by  FmHA.  (1)  The 
provisions  of  this  part  which  are 
applicable  to  FmHA  will  be 
administered  under  the  general 
supervision  of  the  FmHA  Administrator 
through  FmHA's  State,  district  and 
county  offices. 

(2)  FmHA  shall  determine  whether  the 
proceeds  of  a  farm  loan  made,  insured 
or  guaranteed  by  FmHA  will  be  used  for 
a  purpose  that  will  contribute  to 
excessive  erosion  of  highly  erodible 
land  or  to  the  conversion  of  wetland. 

(e)  Administration  by  FCIC.  The 
provisions  of  this  part  which  are 
applicable  to  FCIC  will  be  administered 
under  the  general  supervision  of  the 
Manager,  FCIC. 

(f)  Administration  by  ES.  The 
Extension  Service  shall  coordinate  the 
related  information  and  eduction 
program  for  the  Department  concerning 
implementation  of  this  rule. 

§  12.7    Certification. 

(a)  In  order  for  a  person  to  be 
determined  to  be  eligible  for  any  of  the 
benefits  specified  in  §  12.4; 


(1)  It  must  be  determined  by  SCS 
whether  any  farm  in  which  the  person 
applying  for  the  benefits  has  an  interest 
contains  highly  erodible  land,  wetland 
or  converted  wetland; 

[2]  The  person  applying  for  the 
benefits  must  certify  in  writing  on  Form 
AD-1026  that  such  person  will  not 
produce  an  agricultural  commodity  on 
highly  erodible  land  or  converted 
wetland  during  the  crop  year  in  which 
the  person  is  seeking  such  benefits, 
unless  such  production  is  exempt,  under 
§  12.5.  from  the  provisions  of  §  12.4  of 
this  part: 

(3)  The  person  applying  for  a  FmHA 
insured  orguranteed  farm  loan  must 
certify  that  such  person  shall  not  use  the 
proceeds  of  the  loan  for  a  purpose  that 
will  contribute  to  excessive  erosion  on 
highly  erodible  land  or  to  conversion  of 
wetlands  to  produce  an  agricultural 
commodity:  and 

(4)  The  person  applying  for  the 
benefits  must  authorize  and  provide 
representatives  of  the  Department 
access  to  all  land  in  which  such  person 
has  an  interest  for  the  purpose  of 
verifying  any  such  certification. 

(b)  Each  agency  of  the  Department 
shall  make  all  certifications  received  by 
such  agency  and  the  results  of 
investigations  concerning  such 
certifications  available  to  other 
agencies. 

(c)  A  certification  made  in  accordance 
with  this  section  does  not  relieve  any 
person  from  compliance  with  the 
provisions  of  this  part. 

§  12.8    Affiliated  persons. 

(a)  For  purposes  of  this  part,  the 
following  persons  are  considered  to  be 
"affiliated"  and.  in  addition,  the  actions 
of  such  persons  will  be  considered  for 
the  purposes  specified  in  this  part  to  be 
the  actions  of  the  person  w'ho  has 
requested  benefits  from  the  Department: 

(11  The  spouse  and  minor  child  of  such 
person  and/or  guardian  of  such  child; 

(2)  Any  corporation  in  which  the 
person  is  a  stockholder,  shareholder,  or 
owner  of  more  than  20  percent  interest 
in  such  corporation; 

(3)  Any  partnership,  joint  venture,  or 
other  enterprise  in  which  the  person  has 
an  ownership  interest  or  financial 
interest:  and 

(4)  .Any  trust  in  which  the  person  or 
any  person  listed  in  paragraphs  (a)(1) 
through  (a)(3)  of  this  section  is  a 
beneficiary  or  has  a  financial  interest. 

(b)  If  the  person  who  has  requested 
benefits  from  the  Department  is  a 
corporation,  partnership,  or  other  joint 
venture,  then,  for  purposes  of  applying 
paragraph  (a)  of  this  section,  any 
participant  or  stockholder  therein, 
except  for  persons  with  a  20  percent  or 


less  share  in  a  corporation,  shall  also  be 

considered  to  be  the  person  applying  for 

benefits  from  the  Department. 

§  12.9    Landlords  and  tenants. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  ineligibility  of  a 
tenant  or  shdrecropper.  fur  benefits  (as 
determined  under  §  12.4)  shall  not  cause 
a  landlord  to  be  ineligible  for  benefits 
for  which  the  landlord  would  otherwise 
be  eligible  with  respect  to  commodities 
produced  on  lands  other  than  those  in 
which  the  tenant  or  sharecropper  has  an 
interest. 

(b)  Paragraph  (a)  of  this  section  shall 
not  be  applicable  to  a  landlord  if  the 
production  of  an  agricultural  commodity 
on  highly  erodible  land  or  converted 
wetland  by  the  landlord  s  tenant  or 
sharecropper  is  required  under  the  terms 
and  conditions  of  the  agreement 
between  the  landlord  and  such  tenant  or 
sharecropper  and  such  agreement  was 
entered  into  afier  December  23. 1985  or 
if  the  landlord  has  acquiesced  in  such 
activities  by  the  tenant  or  sharecropper. 

§  12.10    Scheme  or  device. 

All  or  any  part  of  the  benefits  listed  in 
§  12.4  otherwise  due  a  person  from  the 
Department  may  be  withheld  or  required 
to  be  refunded  if  the  person  adopts  or 
participates  in  adopting  any  scheme  or 
device  designed  to  e\  ade.  or  which  has 
the  effect  of  evading,  the  pro\isions  of 
this  part.  Such  acts  shall  include,  but  are 
not  limited  to,  concealing  from  the 
Department  any  information  having  a 
bearing  on  the  application  of  the 
provisions  of  this  part  or  submitting 
false  information  to  the  Department  or 
creating  entities  for  the  purpose  of 
concealing  the  interest  of  a  person  in  a 
farming  operation  or  to  otherwise  avoid 
compliance  with  the  provisions  of  this 
part.  Such  acts  shall  also  include 
acquiescence  in,  approval  of  or 
assistance  to  acts  which  have  the  effect 
of.  or  the  purpose  of,  circumventing 
these  regulations  for  the  production  of 
an  agricultural  commodity, 

§12.11     Action  based  upon  advice  or 
action  of  Department 

The  provisions  of  Pari  790  of  this  Title, 
as  amended,  relating  to  performance 
based  upon  the  action  or  advice  of  a 
County  Comittee  (COC)  or  State 
Committee  (STC|  shall  be  applicable  to 
the  provisions  of  this  part. 

§  12.12  Appeals. 

Any  person  who  has  been  or  would  be 
denied  program  benefits  in  accordance 
with  §  12.4  as  the  result  of  any 
determination  made  in  accordance  with 
the  provisions  of  this  part  may  obtain  a 
review  of  such  determination  in 
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accordance  with  the  administrative 
appeal  procedures  of  the  agency  which 
rendered  such  determination.  Agency 
appeal  procedures  are  contained  in  the 
Code  of  Federal  Regulations  as  follows: 
ASCS.  7  CFR  Part  780;  SCS,  7  CFR  Part 
614:  FmtlA,  7  CFR  Part  1900.  Subpart  B: 
and  FCIC,  7  CFR  400.90. 

Subpart  B— Highly  Erodible  Land 
Conservation 

§  12.20    SCS  responsibilities  regarding 
higlily  erodible  land. 

In  implementing  the  provisions  of  this 
part,  SCS  shall,  to  the  extent 
practicable: 

(a)  Develop  and  maintain  criteria  for 
identifying  highly  erodible  lands: 

(b)  Prepare  and  make  available  to  the 
public  lists  of  highly  erodible  soil  map 
units: 

(i)  Make  soil  surveys  for  purposes  of 
identifying  highly  erodible  land:  and 

(d)  Provide  technical  guidance  to 
conservation  districts  which  approve 
conservalion  plans  and  systems,  in 
consultation  with  local  county  ASC 
committees  and  SCS.  for  the  purposes  of 
this  part. 

§  12.21     Identification  of  highly  erodible 
lands  criteria. 

(.i)  Soil  map  units  and  an  crodibility 
index  will  be  used  as  the  basis  for 
identifying  highly  erodible  land.  The 
erodibility  index  for  a  soil  is  determined 
by  dividing  the  potential  average  annual 
rate  of  erosion  for  each  soil  by  its 
predetermined  soil  loss  tolerance  (T) 
value.  The  T  value  represents  the 
maximum  annual  rate  of  soi!  erosion 
that  could  occur  without  causing  a 
decline  in  long-term  productivity. 

(1)  The  potential  average  annual  rate 
of  sheet  and  rill  erosion  is  estimated  by 
multiplying  the  following  factors  of  the 
Universal  Soil  Loss  Equation  (L'SLF']: 

(i)  Rainfall  and  runoi'f(R). 

(ii)  The  degree  to  which  the  soil 
resists  water  erosion  (K),  and 

(iii)  The  function  (LS),  which  includes 
the  effects  of  slope  length  (l.)  and 
steepness  (S). 

(2)  The  potential  average  annual  rate 
of  wind  erosion  is  estimated  by 
multiplying  the  following  f.ictors  of  the 
Wind  Erosion  Equation  (VVEQ):  Climatic 
characterization  of  windspeed  and 
surface  soil  moisture  (C)  and  the  degree 
to  which  soil  resists  wind  erosion  (I). 

(3)  The  L'SLE  is  explained  in  the  LI.S. 
Department  of  Agriculture  Handbook 
5,37.  "Predicting  Rainfall  Erosion 
Losses."  The  VVEQ  is  explaini^d  in  the 
paper  by  "Woodruff,  .\.P.  and  F.H. 
Siddaway.  1P65.  "A  Wind  Erosion 
Equation,"  Soil  Science  Society  of 
America  Proceedings,  Vol.  29,  No.  5, 


Pages  602-608.  Values  for  all  the  factors 
used  in  these  equations  are  contained  in 
the  SCS  field  office  technical  guide  and 
the  references  vwhich  are  a  part  of  the 
guide. 

(b)  A  soil  map  unit  subject  to 
significant  erosion  by  either  water  or  by 
wind  shall  be  determined  to  be  highly 
erodible  if  either  the  RKLS/T  or  the  CI/ 
T  value  for  the  map  unit  equals  or 
exceeds  8. 

(c)  Whenever  a  soil  map  unit 
description  contains  a  range  of  a  slope 
length  and  steepness  characteristics  that 
produce  a  range  of  LS  values  which 
result  in  RKLS/T  quotients  both  above 
and  below  8,  the  soil  map  unit  will  be 
entered  on  the  list  of  highly  erodible  soil 
map  units  as  "potentially  highly 
erodible."  The  final  determination  of 
erodibility  for  an  individual  field 
containing  these  soil  map  unit 
delineations  will  be  made  by  an  on-site 
investigation. 

§  12.22    Highly  erodible  field  determination 
criteria. 

(a)  Highly  erodible  land  shall  be 
considered  to  be  predominant  on  a  field 
if  either: 

(1)  33.33  percent  or  more  of  the  total 
field  acreage  is  identified  as  soil  map 
units  which  are  highly  erodible;  or 

(2)  50  or  more  acres  in  such  field  are 
identified  as  soil  map  units  which  are 
highly  erodible. 

(b)  A  person  may  request  the 
modification  of  field  boundaries  for  the 
purpose  of  excluding  highly  erodible 
land  from  a  field.  Such  a  request  must 
be  submitted  to,  and  is  subject  to  the 
approval  of,  ASCS. 

(c)  Small  areas  of  noncropland  within 
or  adjacent  to  the  boundaries  of  existing 
highly  erodible  crop  fields  such  as 
abandoned  farmsteads,  areas  around 
filled  or  capped  wells,  rock  piles,  trees 
or  brush  which  are  converted  to 
cropland  are  considered  to  meet  the 
requirement  of  §  12.5(c)  if  they  are 
included  in  an  approved  conservation 
plan  for  the  entire  highly  erodible  field. 

§  12.23    Conservation  plans  and 
conservation  systems. 

(a)  A  conservation  plan  or  a 
conservation  system  developed  for  the 
purposes  of  §  12.5(b)  will  be  based  upon 
the  SCS  field  office  technical  guide, 
addressing  considerations  of  economic 
and  technical  feasibility  and  other 
related  factors. 

(b)  Persons  who  require  SCS 
assistance  for  the  development  of  a 
conservation  plan  or  the  installation  of  a 
conservation  system  are  encouraged  to 
request  this  assistance  well  in  advance 
of  deadline  dates  for  compliance; 
otherwise  the  person  may  not  be  able  to 


comply  with  these  provisions  and 
maintain  eligibility  for  L'SDA  program 
benefits. 

(c)  Conservation  districts  approve  or 
disapprove  conservation  plans  or 
conservation  systems  after  SCS 
determines  that  the  plans  or  systems 
conform  to  the  SCS  field  office  technical 
guide.  If  a  conservation  district  fails, 
without  due  cause,  to  act  on  a  request 
for  conservation  plan  or  conservation 
system  approval  within  45  days,  or  if  no 
conservation  district  exists,  SCS  will 
approve  or  disapprove,  as  appropriate, 
the  conservation  plan  or  system  in 
question. 

(d)  A  person  is  considered  to  be 
actively  applying  a  conservation  plan 
for  purposes  of  §  12.5(b)  if  the  plan  is 
being  applied  according  to  the  schedule 
specified  in  the  plan  and  the  applied 
practices  are  properly  operated  and 
maintained.  It  is  the  responsibility  of  the 
person  to; 

(1)  Annually  certify  that  the 
conservation  plan  is  being  actively 
applied  after  January  1. 1990  and 

(2)  Arrange  for  a  revision  of  the 
conservation  plan  with  SCS,  if  changes 
are  made  in  land  use,  crop  rotation  or 
management,  conservation  practices,  or 
in  the  original  schedule  of  practice 
installation. 

(e)  Persons  who  are  adversely 
affected  by  the  determinations  made 
under  this  subpart  and  believe  that  the 
requirements  of  this  subpart  were 
improperly  applied  may  appeal  the 
decision  to  SCS  under  §  12.12. 

Subpart  C— Wetland  Conservation 

§  12.30    SCS  responsibilities  regarding 
wetlands. 

In  carrying  out  the  provisions  of  this 
part,  SCS  shall: 

(a)  Make  available  to  the  public  an 
approved  county  list  of  hydric  soil  map 
units,  which  is  based  upon  the  National 
List  of  Hydric  Soils; 

(b)  Maintain  a  list  of  hydrophytic 
vegetation  derived  from  the  National 
List  of  Plant  Species  That  Occur  in 
Wetlands; 

(c)  Consult  with  the  Fish  and  Wildlife 
Service  on  determinations  of 
exemptions  made  under  §  12.5(d)(1)  and 
(d)(2)  and  on  matters  relating  to  the 
identification  of  wetland, 

(d)  Oversee  the  development  and 
application  of  criteria  to  identify  hydric 
soils  in  consultation  with  the  National 
Technical  Committee  for  Hydric  Soils, 
and 

(e)  Consult  with  the  Fish  and  Wildlife 
Service  and  others  in  developing  the 
National  List  of  Plant  Species  that  Occur 
in  Wetlands  and  in  providing  guidance 
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in  applying  the  lists  of  hydric  soils  and 
plant  species  to  matters  concerning 
wetland  and  converted  wetland. 

§  12.31     Wetland  identification  criteria. 

(a)  Hydric  soils.  (1)  SCS  shall  identify 
hydric  soils  through  the  use  of  published 
soil  maps  which  reflect  soil  surveys 
completed  by  SCS.  If  a  published  soil 
map  is  unavailable  for  a  given  area,  SCS 
may  use  unpublished  soil  maps  which 
were  made  according  to  the 
specifications  of  the  National 
Cooperative  Soil  Survey  or  may  conduct 
an  on-site  evaluation  of  the  land. 

(2)  SCS  shall  determine  whether  an 
area  of  a  field  or  other  parcel  of  land 
has  a  predominance  of  hydric  soils  that 
are  inundated  or  saturated  as  follows: 

(i)  If  a  soil  map  unit  has  hydric  soil  as 
all  or  part  of  its  name,  that  soil  map  unit 
or  portion  of  the  map  unit  related  to  the 
hydric  soil  shall  be  determined  to  have  a 
predominance  of  hydric  soils: 

(ii)  If  a  soil  map  unit  is  named  for  a 
miscellaneous  area  that  meets  the 
criteria  for  hydric  soils  (i.e.,  riverwash, 
playas,  beaches,  or  water)  the  soil  map 
unit  shall  be  determined  to  have  a 
predominance  of  hydric  soils:  or 

(iii)  If  a  soil  map  unit  contains 
inclusions  of  hydric  soils,  that  portion  of 
the  soil  map  unit  identified  as  hydric 
soil  shall  be  determined  to  have  a 
predominance  of  hydric  soils. 

(3)  List  of  hydric  soils,  (i)  Hydric  soils 
are  those  soils  which  meet  criteria  set 
forth  in  the  publication  "Hydric  Soils  of 
the  United  States  1985"  which  was 
developed  by  the  National  Technical 
Committee  for  Hydric  Soils  and  which  is 
incorporated  by  reference.  This 
publication  may  be  obtained  upon 
request  by  writing  the  Soil  Conservation 
Service,  U.S.  Department  of  Agriculture, 
P.O.  Box  2890,  Washington,  DC  20013, 
and  is  available  for  inspection  at  the 
Office  of  the  Federal  Register 
Information  Center,  Room  3801. 1100  L 
Street  NW..  Washington,  DC  20408. 
Incorporation  of  this  publication  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  on  June  24,  1986. 
The  materials  are  incorporated  as  they 


exist  or.  the  date  of  the  approval  and  a 
notice  of  any  change  in  these  materials 
will  be  published  in  the  Federal 
Register. 

(ii)  An  official  list  of  hydric  soil  map 
units  shall  be  maintained  at  the  local 
SCS  office  and  shall  include — 

(A)  All  soils  from  the  National  List  of 
Hydric  Soils  that  can  be  found  in  that 
field  office  area,  and 

(B)  Any  soil  map  units  or  areas  which 
the  State  conservationist  determines  to 
meet  such  hydric  soil  criteria. 

(iii)  Any  deletions  of  a  hydric  soil  unit 
from  the  hydric  soil  map  unit  list  must 
be  made  according  to  the  established 
procedure  contained  in  the  publication 
"Hydric  Soils  of  the  United  States.  1985" 
for  adding  or  deleting  soils  from  the 
National  List  of  Hydric  Soils. 

(b)  Hydrophytic  vegetation. 
Hydrophytic  vegetation  consists  of 
plants  growing  in  water  or  in  a  substrate 
that  is  at  least  periodically  deficient  in 
oxygen  during  a  growing  season  as  a 
result  of  excessive  water  content. 

(1)  A  plant  shall  be  considered  to  be  a 
plant  species  that  occurs  in  wetland  if 
such  plant  is  listed  in  the  .National  List 
of  Plant  Species  that  Occur  in  Wetlands. 
The  publication  may  be  obtained  upon 
request  from  the  U.S.  Fish  &  Wildlife 
Service,  National  Wetland  Inventory, 
Monroe  Bldg.  Suite  lOt.  9720  Executive 
Center  Drive,  Saint  Petersburg,  Florida 
33702. 

(2)  For  the  purposes  of  the  definition 
of  "wetland"  in  §  12,2(a)(28)  of  this  part. 
land  shall  be  determined  to  have  a 
prevalence  of  hydrophytic  vegetation  if: 

(i)  SCS  determines  through  the  use  of 
the  formula  specified  in  paragraph  (b)(3) 
of  this  section  that  under  norma! 
circumstances  such  land  supports  a 
prevalence  of  hydrophytic  vegetation. 
The  term  "normal  circumstances"  refers 
to  the  soil  and  hydrologic  conditions 
that  are  normally  present,  without 
regard  to  whether  the  vegetation  has 
been  removed;  or 

(ii)  In  the  event  the  vegetation  on  such 
land  has  been  altered  or  removed,  SCS 
will  determine  if  a  prevalence  of 
hydrophytic  vegetation  typically  exists 


in  the  local  area  on  the  same  hydric  soil 
under  the  same  hydrological  conditions. 
(3)  The  determination  of  prevalence  of 
hydrophytic  vegetation  will  be  made  in 
accordance  with  the  following 
provisions: 

(i)  Plant  classification.  The  National 
List  of  Plant  Species  that  Occur  in 
Wetlands  classifies  vascular  plant 
species  found  in  the  United  States  and 
Puerto  Rico  into  five  indicator  groups 
based  upon  their  expected  occurrence  in 
wetlands.  Obligate  species  are  expected 
to  occur  in  wetlands  more  than  99 
percent  of  the  time;  facultative  wet 
species.  6&-69  percent  of  the  time: 
facultative  species,  33-65  percent  of  the 
time;  facultative  upland  species,  1-33 
percent  of  the  time:  and  upland  species, 
less  than  1  percent  of  the  time. 

(ii)  Ecological  indices.  The  following 
ecological  index  values  have  been 
assigned  the  plant  indicator  groups  for 
use  in  the  formula  to  determine 
prevalence: 
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(iii)  Specific  criteria.  If  the  area  in 

question  has  met  the  criteria  for  hydric 
soils  that  are  inundated  or  saturated. 
SCS  will  either  visually  or  through  the 
use  of  line  transects,  estimate  the 
frequency  of  occurrence  of  plants  within 
the  community  identified  by  indicator 
group  to  arrive  at  a  prevalence  index  to 
indicate  whether  or  not  a  pre\alence  of 
hydrophytic  vegetation  exists. 

(iv)  (A)  The  following  formula  shall  be 
used  to  calculate  the  prevalence  index, 
where: 

PI  =  Prevalence  Index. 

F  =  Frequency  of  Occurrence  of  Plant 

Species. 
n(l-5)=  Ecological  Index  Values  for 

Indicdior  Croups. 


(1  X  Fl)  +  {2  X  F2)  +  (3  X  F3)  + 
PI  ^  (4  X  F4)  +(5  X  F5) 

(Fl  +  F2  +  F3  +  F4  +  F5) 


(B)  A  mean  prevalence  index  (PI) 

value  of  less  than  3.0  shall  indicate  that 
the  area  exhibits  a  prevalence  of 
hydrophytic  vegetation. 


(c)  Artificial  wetland.  (1)  An  area 
shall  be  considered  to  be  an  artificial 
wetland  for  the  purposes  of 
§  12.5(d)(l)(ii)  and  (iii)  of  this  part  if 
such  area  was  formerly  nonwetland  or 


wetland  on  which  conversion  was 
started  or  completed  before  December 
23, 1985.  but  now  meets  wetland  criteria 
due  to  the  action  of  man. 
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(2)  Notwithstar.d.r.a  tho  prov.bions  of 
paragraph  (r){l)  of  th.s  si'ction. 
wetldnds  which  are  created  in  order  to 
mitig^jte  the  loss  of  olher  wetlands  as  a 
result  of  imsaiion.  recreation.  municip<il 
water,  flood  control  or  olher  similar 
proje..ts  shall  not  be  considered  to  be 
citificidl  wetland  for  the  purposes  of 
§  12.5(d)(l)(ii)  and  [iii)  of  this  part. 

(d)  For  the  purposes  of  §  12.5(d)(1)(v) 
i)f  this  part.  SCS.  in  consultation  with 
the  Fish  and  VViidiife  Service.  U.S. 
Department  of  the  Interior,  shall 
determine  whether  the  effect  of  any 
at;tion  of  a  person  associated  with  the 
produrfion  of  an  aaricultiiral  commodity 
on  converted  wetland  has  a  minimal 
effect  on  the  hydrolngica!  and  biological 
aspect  of  wetlands.  Such  determination 
bh  ill  be  based  upon  an  environmental 
evaluation  analyzing  the  effect  of  the 
ii'  '■.OP.  on  the  maintenance  of  wetland 
values  of  the  particular  wetland  under 
consderation  and  other  related 
wetlands,  and  will  be  made  through  an 
on-site  evaluation.  A  request  for  such 
di-termination  will  be  made  prior  to  the 
begmning  of  activities  that  would 
convert  the  wetland.  If  a  person  has 
c  'nverted  a  wetland  and  then  seeks  a 
ditermination  that  the  effect  of  such 
conversion  on  wetland  was  minim. d,  the 
burden  will  be  upon  the  person  to 
dt-monstrate  to  the  satisfaction  of  SCS 
that  the  effect  was  minimal.  The 
production  of  an  agricultural  commodity 
on  any  portion  of  a  converted  wetland 
in  conformance  with  a  minimal  effect 
dftemnnation  by  SCS  is  exempt  under 
§  12.5(d)  of  this  part.  However,  any 
additional  action  of  a  person  that  will 
change  the  hydrological  or  biological 
characteristics  of  a  wetland  for  which  a 
minimal  effect  determination  has  been 
made  shall  be  reported  to  SCS  for  a 
determination  of  whether  the  effect 
continues  to  be  m.ini.mal.  The  loss  of  a 
minimal  effect  determination  will  cause 
a  person  who  produces  an  agricultural 
commodity  on  the  converted  wetland 
after  such  change  in  status  to  be 
ineli;4ible.  under  §  12,4.  for  program 
benefits. 

§  12.32    Converted  wetland  identification 
criteria. 

(a)  Converted  wetland  shall  be 
identified  by  determining  whether  the 
wetland  was  altered  so  as  to  meet  the 
definition  of  converted  wetland  set  forth 
in  §  12.2(aK6).  In  making  this 


determination,  the  following  factors  are 
to  be  considered: 

(1)  Where  hv'dric  soils  have  been  used 
f  ;r  production  of  an  agricultural 
commodity  and  the  drainage  or  other 
altering  activity  is  not  clearly 
discernable,  SCS  will  compare  the  site 

\\  ith  other  sites  containing  the  same 
hydric  soils  in  a  natural  condition  to 
determine  if  the  hydric  soils  can  or 
cannot  be  used  to  produce  an 
agricultural  commodity  under  natural 
conditions.  If  the  soil  on  the  comparison 
site  could  not  produce  an  agricultural 
commodity  under  natural  conditions,  the 
subject  wetland  will  be  considered  to  be 
converted  wetland. 

(2)  Where  woody  hydrophytic 
vegetation  has  been  removed  from 
hydric  soils  which  permits  the 
p'-oduction  of  an  agricultural 
commodity,  and  wetland  conditions 
have  not  returned  as  the  result  of 
abandonment  under  §  12.33(b),  the  area 
will  be  considered  to  be  converted 
wedand. 

(3)  A  pothole  or  a  playa  shall  not  be 
determined  to  be  converted  wetland 
despite  manipulations  that  occurred 
prior  to  December  23, 1985.  if  that  area 
continues  to  meet  wetland  criteria.  Any 
other  wetland  area  that  is  seasonally 
flooded  or  ponded  (surface  water  is 
present  for  extended  periods  especially 
early  in  the  growing  season  even  though 
it  may  be  absent  by  the  end  of  the 
season  in  most  years)  which  has  been 
manipulated  prior  to  December  23, 1985 
but  otherwise  continues  to  meet  wetland 
criteria,  shall  not  be  determined  to  be 
converted  wetland. 

(b)  A  wetland  shall  not  be  considered 
to  be  converted  if: 

(1)  Production  of  an  agricultural 
commodity  on  such  land  is  possible  as  a 
result  of  a  natural  condition,  such  as 
drought,  and 

(2)  It  is  determined  that  the  actions  of 
the  person  producing  such  agricultural 
commodity  does  not  permanently  alter 
or  destroy  natural  wetland 
characteristics.  Destruction  of 
herbacaeous  hydrophytic  vegetation. 
[i.e.,  plants  other  than  woody  shrubs  or 
trees)  as  a  result  of  the  production  of  an 
agricultural  com.modity  shall  not  be 
considered  as  altering  or  destroying 
natural  wetland  characteristic  if  such 
vegetation  could  and  has  been  allowed 
to  return  following  cessation  of  the 
natural  condition  which  made 


production  of  the  agricultural 
commodity  possible. 

§  12.33    Use  of  wetland  and  converted 
wetland. 

(a)  The  provisions  of  §  12.32(a)(3)  are 
intended  to  protect  remaining  functional 
values  of  the  wetlands  described 
therein.  Persons  may  continue  to  farm 
such  wetlands  under  natural  conditions 
or  as  they  did  prior  to  December  23. 
1985,  However,  no  action  can  be  taken 
to  increase  effects  on  the  water  regime 
beyond  that  which  existed  on  such 
lands  on  or  before  December  23.  1985 
unless  SCS  determines  the  effect  on 
remaining  wetland  values  would  be 
minimal  under  §  12.5(d)(l)(v), 

(b)  Unless  otherwise  provided  in  this 
part,  the  production  of  an  agncultural 
commodity  on  wetlands  that  were 
converted  before,  or  for  which  the 
conversion  was  commenced  before. 
December  23,  1985  is  exempted  by  law 
from  these  regulations  for  the  area 
which  was  converted  or  the  minimum 
area  the  commenced  activity  could 
convert.  Maintenance  or  improvement  of 
these  converted  wetlands  for  the 
production  of  agricultural  commodities 
are  not  subject  to  this  rule  so  long  as 
such  actions  do  not  bring  additional 
wetland  into  the  production  of  an 
agricultural  commodity.  Additional 
wetland  means  any  natural  wetland  or 
any  converted  wetland  that  has  reverted 
to  wetland  as  the  result  of  abandonment 
of  crop  production.  Abandonment  is  the 
cessation  of  cropping,  management  or 
m.aintenance  operations  related  to  the 
production  of  agricultural  com.modities 
on  converted  wetland.  Where  the 
cessation  of  such  cropping,  m.anagemcnt 
or  maintenance  operations  has  occurred. 
converted  wetland  is  considered  to  be 
abandoned  unless  it  is  shown  that  there 
was  no  intent  to  abandon:  provided, 
however,  that  at  the  end  of  five 
successive  years  during  which  there  was 
no  crop  production,  such  land  shall  be 
determined  to  be  abandoned  if  the  land 
m.eets  the  wetland  criteria  of  §  12.31, 
Participation  in  a  USD.'^  set-aside, 
diverted  acres,  or  similar  programs  shall 
not  be  deemed  to  constitute 
abandonment. 

Signed  at  Washington,  DC,  on  September 

10,  1987. 

Peter  C.  Myers, 

Acting  Secretary. 

[PR  Doc.  87-21276  Filed  9-16-87:  8.45  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Part  133 

lFRL-3232-41 

Amendment  to  the  Secondary 
Treatment  Regulation:  Percent 
Removal  Requirements  During  Dry 
Weather  Periods  for  Treatment  Works 
Served  by  Combined  Sewers 

agency:  Environmental  Protection 
•Agency  (EPA). 

action:  Proposed  rule. 

SUMMARY:  This  proposed  rule  amends 
thdt  portion  of  the  EPA's  secondary 
featment  regulation  concerning  the 
ptTcenl  rpmo\al  requirements  during 
tiry  we.ither  periods  for  treatment  works 
served  by  combined  sewers. 

The  secondary  treatment  regulation, 
originally  promulgated  in  1973,  requires 
treatment  works  to  meet  both 
concen'ration-based  effluent  limitations 
for  five-day  biochemical  oxygen  demand 
(BOD,)  and  total  suspended" solids  (TSS) 
as  well  as  an  85  percent  removal 
requirement  for  these  pollutants.  The 
percent  removal  requirement  was 
established  to  enciurage  municipalities 
to  correct  excessiv  >  infiltra'ion  and 
inflow  (I/I)  in  their  .sewer  systems  and 
to  prevent  intention,;!  dilution  of  the 
wastewater.  When  the  rf'gulation  was 
amended  in  June  I^IH.")  lo  set  separate 
limits  forpqui\ alent  treaimont  (i.e.. 
trickling  filters  and  w,!<te  stabilization 
ponds),  a  65  percent  removal 
reqiiirement  was  included  for  equivalent 
t"' lament  facilities.  Subsequentlv.  in 
September  1985,  the  .Xgency  amended 
the  regulation  to  allow  additional 
flexibility  in  applying  the  percent 
removal  requir-'menls.  The  current 
rf'pulation  allows  aJ;  ;sfment  of  the 
p-rcent  rpmavnl  requirer::ents  during 
wet  and  dry  wp.ith'.v  pf'r-ods  for 
treatment  works  served  by  separate 
sewers  provided  that  the  treatment 
works  meet  certain  criteria  defined  in 
S  i:)J  103(d)  "Less  Concentrated  Influent 
Wastewater  For  Separate  Sewers."  The 
current  regulation  also  includes  a 
provision  authorizing  adjustments  to  the 
percent  removal  requirements  for 
treatment  works  served  by  combined 
sewers,  but  only  during  wet  weather 
periods  (§  133.103(a)).  It  does  not  apply 
to  treatment  works  served  by  combined 
sewers  during  dry  weather  periods. 

This  proposal  amends  the  percent 
removal  requirements  to  allow 
adjustments  during  dry  weather  periods 
f(it  treatment  works  served  by  combined 
sewers. 


DATES:  Written  comments  on  this 
proposed  rule  must  be  submitted  by 
November  16.  1987. 

ADDRESSES:  Comments  on  this  proposed 
rule  should  be  addressed  to:  Lam  Lim, 
Office  of  Municipal  Pollution  Control 
(WH-595).  Environmental  Protection 
Agency,  Washington,  DC  20460. 
Telephone  (202)  382-7371. 

The  public  may  inspect  the 
administrative  record  for  this  proposed 
rulemaking  and  all  comments  received 
on  it,  on  business  days  between  8:00  AM 
and  4:00  PM  at:  Public  Information 
Reference  Unit  (located  in  the  EPA 
Library),  Room  2904,  Environmental 
Protection  Agency.  401  M  Street.  SW., 
Washington.  DC.  A  reasonable  fee  will 
be  charged  for  copying. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lam  Lim,  Office  of  Municipal  Pollution 
Control  (WH-595),  Environmental 
Protection  Agency.  Washington.  DC 

20460  f2021  3R2-"371. 

SUPPLEMENTARY  INFORMATION: 

A.  The  EPA's  Previous  Actions  on  the 
Percent  Removal  Requirements 

The  Agency  included  an  85  percent 
removal  requirement  in  the  original 
secondary  treatment  regulations 
promulgated  August  17, 1973.  for  both 
BOD,  and  TSS.  Sections  133.102(a)(3) 
and  133.102(b)(3)  require  that  the 
arithmetic  mean  of  the  values  for 
effluent  samples  collected  in  a  period  of 
30  consecutive  days  not  exceed  15 
percent  of  the  arithmetic  mean  of  the 
values  for  influent  samples  collected  at 
approximately  ijie  same  time  during  the 
same  period  (85  percent  removal).  In 
addition,  the  Agency  included  a 
p-^ovision  in  §  l$3.103(a)  of  the  original 
socondary  treatjnent  regulation  allowing 
adjustment  of  the  85  percent  removal 
f'jquirement  during  wet  weather  periods 
for  treatment  works  served  by  combined 
sewers. 

In  response  to  information  that  in 
some  cases  the  85  percent  removal 
requirement  resulted  in  forcing 
advanced  treatment  levels  on  some 
treatment  works  with  dilute  influent 
wastewater,  the  Agency,  on  November 
16. 1983.  issued  a  Federal  Register  notice 
soliciting  public  comment  on  a  numiier 
of  options  for  amending  the  percent 
removal  requirement  (48  FR  52258). 
Based  on  the  public  comments  received 
in  response  to  the  notice,  the  Agency 
proposed  an  amendment  to  the  percent 
removal  requirement  on  September  20, 
1984.  that  would  authorize  a 
modification  of  the  percent  removal 
requirement  for  treatment  works  served 
by  separate  sewers  if  they 
demonstrated:  (1)  That  they  consistently 
met  their  concentration-based 
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limitations;  (2)  that,  to  meet  the  percent 
removal  requirement,  the  treatment 
works  would  have  to  meet  significantly 
more  stringent  concentration-based 
limitations:  and  (3)  that  the  less 
concentrated  influent  wastewater  to  the 
treatment  works  was  not  a  result  of 
excessve  infiltration  and  inflow  (49  FR 
37010). 

During  the  public  comment  period,  a 
commenter  suggested  that  the  title  of  the 
new  paragraph  established  by  the 
amendment  (40  CFR  133.103(d])  should 
clarify  that  the  amendment  applies  only 
to  treatment  works  served  by  separate 
sewer  systems  because  treatment  works 
served  by  combined  sewers  were 
already  covered  by  an  adjustment 
provision  under  §  133.103(a).  In  response 
to  public  comments,  the  Agency 
modified  the  title  to  read  "Less 
Concentrated  Influent  Wastewaters  for 
Separate  Sewers."  In  addition,  the  EPA 
determined  that  the  final  amendment 
should  apply  to  both  the  85  and  the  new 
65  percent  removal  requirements  for 
equivalent  treatment.  The  final 
amendment  was  published  in  the 
Federal  Register  on  June  3.  1985  (50  FR 
23282). 

B.  Challenge  to  the  Final  Amendment 

On  September  16. 1985,  the  City  of 
New  York  filed  a  petition  to  review  the 
percent  removal  amendment  for 
separate  sewers.  Cjty  of  New  York  v. 
Environmental  Protection  Agency.  No. 
85-4142  (2d  Cir).  The  City  of  .\'ew  York, 
which  has  combined  sewers,  pointed  out 
that  treatment  works  served  by 
combined  sewers  should  also  be  eligible 
for  adjustment  of  the  percent  removal 
requirements  during  dry  weather 
periods  because  nonexcessive 
infiltration  can  dilute  the  influent 
wastewater  of  treatment  works  served 
by  combined  sewers  just  as  it  does  for 
treatment  works  served  by  separate 
sewers. 

C.  Settlement  Agreement 

On  January  7, 1983,  the  Agency  and 
the  City  of  New  York  filed  a  settlement 
agreement  with  the  court.  In  the 
settlement  agreement,  the  Agency 
agreed  to  initiate  and  take  final  action 
on  a  rulemaking  proceeding  concerning 
whether  and,  if  so,  how  the  secondary 
treatment  regulation  should  be  amended 
to  allow  the  permit  issuing  authority  to 
establish  alternative  percentage  removal 
requirements  for  treatment  works 
served  by  combined  sewer  systems 
during  dry  weather  periods. 

The  agreement  provided  that  such 
final  Agency  action  may  either  be  (1) 
The  promulgation  of  an  amendment  to 
the  secondary  treatinent  regulation 
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addressing  the  percentage  removal 
requirements  (during  dry  weather 
periods)  for  treatment  works  served  by 
combined  sewers  or  (2)  a  decision,  with 
a  written  explanation,  not  to  amend  the 
secondary  treatment  regulation. 

D.  Background  on  Adjustment  of  the 
Percent  Removal  Requirement 

7.  The  Percent  Removal  Requirement 

On  August  17. 1973.  the  Administrator 
of  the  EPA  defined  the  secondary 
treatment  requirements  for  treatment 
works  as  the  achievement  of  30  mg/i 
BODs  and  30  mg/1  TSS  and  85  percent 
removal  of  those  pollutants  on  a  30  day 
■iverage.  {40  CFR  133.102  (a)  and  (b)). 
The  Agency  based  these  limits  on  what 
were  previously  believed  to  be  typical 

reatment  works  influent  concentrations 
of  200  mg/1  for  BODs  and  TSS.  The 
oercent  removal  requirement  was 
originally  established  to  achieve  two 

tasic  objectives: 

(a)  To  encourage  municipalities  to 
remove  excessive  infiltration  and  inflow 
(1/1)  in  the  sewpr  systems,  and 

(b)  To  prevent  intentional  dilution  of 
the  influent  wastewater  to  meet  a 
concentration  limit. 

In  1985  the  Agency  established  a  65 
percent  removal  requirement  for 
equivalent  treatment  which  includes 
trickling  filters  and  waste  stabilization 
ponds. 

The  percent  removal  requirements 
have  caused  a  number  of  problems  for 
treatment  works  that  receive  less 
concentrated  influent  wastewater  (less 
than  200  mg/1  for  BOD5  and  TSS).  Those 
requirements  forced  many  treatment 
works  with  less  concentrated  influent  to 
meet  more  stringent  effluent 
concentration  levels  than  30  mg/1  BODs 
and  30  mg/1  TSS.  even  where  these 
values  were  adequate  to  protect  water 
quality. 

2.  Correction  of  Infiltration  and  Inflow 

Infiltration  is  presently  defined  as 

water  other  than  wastewater  that  enters 
a  sewer  system,  from  the  ground  through 
defective  pipes,  pipe  joints,  connections, 
or  manholes.  Inflow  is  presently  defined 
as  water  other  than  wastewater  that 
enters  a  sewer  system  from  roof  leaders, 
cellar  drains,  yard  drains,  area  drains, 
drains  from  springs  and  swampy  areas, 
manhole  covers,  cross  connections 
between  storm  sewers  and  sanitary 
sewers,  catch  basins,  cooling  towers,  or 
street  washing.  In  practice,  however,  the 
measurement  of  "infiltration" 
encompasses  clear  wattr  originating 
from  sources  such  as  commercial 
cooling  drainage  and  area  drains  (car 


wash,  street  and  parking  lot  drains), 
because  it  would  be  difficult  and  costly 
to  measure  flows  from  those  sources 
separately.  The  upcoming  amendraenls 
to  the  construction  grant  regulations  (40 
CFR  Part  35,  Subpart  I)  will  clarify  the 
definitions  of  the  terms  "infiltration" 
and  "inflow",  so  that  they  are  consistent 
with  actual  flow  measurement  practices. 

Under  section  201(g)(i)  of  the  Clean 
Water  Act  (33  U.S.C.  1281(g)(3))  and 
EPA's  construction  grant  regulations  (40 
CFR  35.2005{b)(16)  and  35.2120).  grants 
for  the  construction  of  treatment  works 
cannui  be  made  unless  an  appifcarrt  he% 
demonstrated  that  the  sewer  system  is 
not  or  will  not  be  subject  to  "excessive" 
I/l.  For  the  purposes  of  EPA's 
construction  grants  program,  the  Agency 
has  defined  excessive  I/I  as  quantities 
of  I/I  that  can  be  economically 
eliminated  from  a  sewer  system.  The 
determination  of  excessive  I/I  stems 
from  the  results  of  a  cost-effectiveness 
analysis  that  compares  the  costs  of 
correcting  the  I/I  conditions  (plus  the 
costs  of  transporting  and  treating  the 
remaining  I/I)  to  the  total  costs  of  the 
alternative-transporting  and  treating  all 
of  the  I/I. 

Theoretically,  the  percent  removal 
requirements  impose  more  stringent 
levels  of  treatment  than  the 
concentration-based  limits  for  BOD^  and 
TSS  until  the  municipality  corrects  liie 
causes  of  the  less  concentrated 
wastewater  in  the  sewer  system.  This 
regulatory  approach  is  based  on  the 
assumption  that  a  municipality  can  take 
corrective  measures  to  reduce  I/I  that 
are  less  costly  than  providing  additional 
hydraulic  capacity  in  the  sewer  system 
and  at  the  treatment  plant. 

In  1973.  the  Agency  believed  that  from 
70  to  100  percent  of  the  I/I  problem 
could  be  corrected  through  cost-effective 
sewer  system  rehabilitation.  However, 
subsequent  information  ("Evaluation  of 
Infiltration/Inflow  Program," 
unpublished  draft  technical  reports,  1979 
and  19801  indicated  that  sewer 
rehabilitation  is  far  less  effective  than 
formerly  expected.  In  fact,  cost-effective 
sewer  rehabilitation  was  found  to 
remove  only  up  to  40  percent  of  the 
estimated  infiltration.  Accordingly,  even 
large  expenditures  for  the  correction  of 
sewer  leakage  could  produce  only  a 
small  ultimate  reduction  of  infiltration. 
As  a  result,  influent  BODs  and  TSS 
concentrations  have  often  remained 
below  200  mg/1  even  after  cost-effective 
correction  of  excessive  infiltration 
sources. 

3.  Expected  Influent  Concentration 
Under  Allowable  I/I  Conditions 

The  Agency  has  determined  that  the 
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correction  of  excessive  infiltration  is 
likely  to  be  unsuccessful  for  sewer 
systems  with  a  dry  weather  base  flow  of 
up  to  120  gdllons  per  capita  per  day 
Igpcdl.  This  figure  is  based  on  the 
following  typical  values:  70  gpcd 
domestic  wastewater  flow.  10  gpcd 
commercial  and  small  industrial 
wastewater  flow,  and  40  gpcd 
nonexcessive  infiltration  flow.  If  the 
domestic  and  commercial  wastewater 
flows  plus  infiltration  within  the  sewer 
system  are  less  than  120  gpcd,  the 
construc&on  grant  reeialations  require  no 
further  infiltration  correction  work.  For 
wet  weather  periods,  no  further 
corrective  work  is  required  if  the  total 
flow  to  the  treatment  plant  (i.e.,  inflow 
plus  wastewater  plus  infiltration)  is  less 
than  275  gpcd,  arnl  there  are  no  chronic 
operational  problems  related  to 
hydraulic  overloading  of  the  treatment 
works  during  storm  events  (e.g.,  the 
inflow  is  not  excessive).  The  275  gpcd 
allowance  has  been  incorporated  into 
the  construction  grant  regulations  ^40 
CFR  35.2120)  and  is  based  on  a  May 
1984  study  entitled  "Determination  of 
Excessive/nonexcessive  Inflow  Rales." 
It  should  be  noted  that  the  120  and  275 
gpcd  figures  are  only  threshold  values 
for  determining  nonexessive  I/I. 
Construction  grant  applicants  may 
determine  that  even  higher  values  if  I/I 
are  nonexcessive  through  case-by-case 
sewer  system  evaluation  studies  (SSES). 

E.  Treatment  Works  Served  by 
Combined  Sewers 

Combined  sewers  are  sewer  systems 
designed  to  convey  stormwater  (mostly 
from  street  curb  inlets  and  area  drains) 
in  addition  to  domestic  sanitary  sewage 
and  commercial  and  small  industrial 
wastewater.  During  storm  events, 
combined  sewer  systems  are  subject  to 
large  increases  in  flow  due  to  either 
rainwater  or  snowmelt  that  enters  the 
system  Combined  sewer  systems  are 
generally  operated  to  convey  the 
maximum  feasible  amount  of  combined 
wastewater  and  stormwater  to  the 
treatment  works.  The  excess,  which  is 
often  the  larger  portion  of  the  flow 
during  storms,  is  discharged  from  the 
system  at  several  overflow  points  before 
reaching  the  treatment  plant.  The 
dramatic,  storm-related  increase  in  flow 
which  can  occur  at  treatment  plants 
served  by  combined  sewer  systems  led 
to  the  inclusion  of  §  133.103(a)  in  the 
original  secondary  treatment  regulation 
to  allow  either  adjustment  or  suspension 
of  the  percent  removal  requirements 
during  wet  weather  periods. 
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F.  Determination  of  Nonexcessive  Flow 
in  Combined  Sewers  During  Dry 
Weather  Conditions 

7.  Excessive-Nonexcessive  Flow  Study 

In  1974  the  Agency  used  historical 

ri'cords  from  water  utilities  to  determine 
that  the  dveraoe  non-consumptive  water 
usage  (i  p.,  water  returned  to  the  sewer 
system)  in  the  United  States  is 
approximr'.tely  70  gpcd  for  domestic 
flows  and  10  gpcd  for  commercial  and 
small  industrial  flows.  These  estimates 
were  used  for  the  cost-effectiveness 
guidelines  pronuiigated  by  EPA  as  part 
of  the  construction  grant  regulations  (40 
CFR  Part  35). 

The  difference  between  the  total 
baseline  treatment  works  flow  used  for 
construction  grant  funding  purposes  (120 
gpcd)  and  80  gpcd  (i.e.  70  +  10)  is  the 
portion  at.>ributable  to  nonexcessive 
infiltration  (e.g.,  40  gpcd).  The  Agency 
reviewed  data  from  numerous  I/I 
analyses  and  sewer  system  evaluation 
studies  and  determined  that  the  typical 
value  for  nonexcessive  infiltration 
nationwide  is  1500  gallons  per  day  per 
liich  diameter  per  mile  of  sewer  (gpdim). 
The  15(K1  gpdim  value  was  used  in  the 
(onslruction  grant  program  (Program 
Requirements  Memorandum  78-10. 
March  17,  1978)  as  the  threshold  value  to 
(it'termine  where  more  extensive  sewer 
system  evaluation  would  be  required 
(i  e..  infiltration  less  than  1500  gpdim 
was  considered  nonexcessive  and  did 
not  require  any  further  sewer  system 
analysis).  Using  the  estimated  national 
averages  for  pipe  diameters  and  length 
of  pipe  per  capita,  150(]  gpdim  converts 
to  40  gpcd  for  nonexcessive  infiltration. 

Using  40  gpcd  for  nonexcessive 
infiltration.  10  gpid  for  commercial  and 
small  industrial  flow,  and  70  gpcd  for 
domestic  flow,  the  total  baseline  dry 
weather  flow  calculated  by  the  Agency 
for  municipal  wastewater  treatment 
plants  (i.e.,  wastewater  plus 
nonexcessive  infiltration)  equals  120 
gpcd  (70  -)-  10  +  40).  Data  used  for  this 
calculation  did  not  distinguish  between 
separate  and  combined  sewer  systems 
and  in  fact  were  for  both  types  of 
systems. 

2.  Nonexcessive  Flow  in  Separate 
Sewers 

The  .Agency  analyzed  §  133.103(d)  of 
the  Secondary  Treatment  Regulation  to 
determine  if  the  language  in  that  section 
should  apply  to  systems  with  combined 
sewers.  Section  133.10:i|d)  presently 
authonzes  the  permitting  authority  to 
substitute  either  lower  percent  removal 
requirements  or  a  mass  loading  limit  for 
the  percent  removal  requirements  for 
treatment  works  served  by  separate 


sewer  systems.  The  adjustment  in  the 
percent  removal  requirements  is 
allowed  if  the  permittee  satisfactorily 
demonstrates  that;  (1)  The  treatment 
works  does  or  will  consistently  meet  its 
concentration  limitations  but  can  not 
meet  the  percent  removal  requirements 
due  to  less  concentrated  influent 
wastewater;  (2)  significantly  more 
stringent  concentration  limitations  than 
required  by  the  concentration  based 
standards  must  be  met  to  comply  with 
the  percent  removal  requirements;  and 
(3)  the  less  concentrated  influent 
wastewater  does  not  result  from 
excessive  I/I, 

The  Agency's  analysis  of  §  133,1031d) 
centered  on  the  provision  requiring  that 
the  less  concentrated  influent 
wastewater  not  result  from  excessive 
1/ 1,  Section  133.103(d)  relies  on  the 
definition  of  excessive  infiltration  in  the 
construction  grants  regulations  (40  CFR 
35.2005(b)(18)).  According  to  that 
definition  and  the  related  definitions  for 
nonexcessive  I/I,  infiltration  is 
nonexcessive  if  the  average  dry  weather 
flow  to  the  treatment  works  (i.e., 
wastewater  plus  infiltration)  is  less  than 
120  gallon  per  capita  per  day  (gpcd), 

3.  Threshold  Value  for  Combined 
Sewers  During  Dry  Weather  Conditions 

The  Agency  believes  that  the 
threshold  value  of  120  gpcd  for 
nonexcessive  dry  weather  base  P.ow 
should  be  applied  to  treatment  works 
served  by  combined  sewers  during  dry 
weather  conditions  for  the  following 
reasons,  Firat,  as  discussed  above  in 
Section  F.l  ("Excessive-Nonexcessive 
Flow  Study"),  the  120  gpcd  value  was 
derived  in  a  study  that  examined  both 
combined  and  separate  sewers. 
Secondly,  the  Agency  compared  the  120 
gpcd  figure  with  data  from:  (1)  A  1980 
Agency  study,  "Evaluation  of  the 
Infiltration/Inflow  Program"  (Final  Draft 
Report  (EPA-68-01^913));  and  (2)  field 
measurements  of  wastewater  flows 
developed  from  sewer  system  studies 
conducted  by  private  contractors  and 
submitted  to  the  Agency.  These  data 
support  the  120  gpcd  figure  as  a  valid 
threshold  for  either  combined  or 
separate  sewer  systems.  The  Agency 
believes,  therefore,  that  the  120  gpcd 
limit  should  apply  equally  to  treatment 
works  served  by  either  separate  or 
combined  sewers  during  dry  weather. 
Finally,  simply  as  a  practical  matter, 
flow  sources  and  flows  in  combined 
sewer  systems  are  similiar  to  those  in 
separate  sewer  systems  during  dry 
weather  conditions. 


4.  Exclusion  From  the  120  gpcd 
Threshold  of  Industrial  Discharges  That 
Cause  Interference 

Today's  proposed  amendment 
provides  that  a  permittee  may  not 
obtain  a  modification  of  its  percent 
removal  requirements  if  its  less 
concentrated  influent  is  due  either  to 
excessive  infiltration  or  clear  water 
industrial  discharges  or  a  combination 
of  both.  The  Agency  recently  recognized 
that  industrial  discharges  to  municipal 
sewer  systems  can  hydraulically 
overload  a  treatment  works  and  thereby 
interfere  with  its  ability  to  effectively 
treat  influent  wastewater.  (52  FR  1599). 
If  less  concentrated  influent  to  a 
treatment  works  is  caused  in  whole  or  in 
part  by  clear  water  industrial 
discharges,  then  the  Agency  expects  the 
treatment  works  to  control  such 
discharges  rather  than  seek  a 
modification  of  its  percent  removal 
requirements.  Local  sewer  ordinances, 
as  directed  by  the  pretreatmenf 
regulations  (40  CFR  part  403;  52  FR 
1586),  should  be  enforced  to  prevent 
such  hydraulic  overloading. 

The  Agency  is  primarily  concerned 
with  clear  water  industrial  discharges. 
The  Agency  considers  clear  water 
industrial  discharges  to  include,  but  not 
be  limited  to.  cooling  tower  discharges. 
The  exclusion  of  clear  water  discharges 
recognizes  that  some  industrial 
discharges  may  not  cause  wastewater 
going  to  a  treatment  works  to  be  less 
concentrated.  The  Agency 
acknowledges  that  the  limitation  on 
industrial  discharges  was  not  included 
in  its  1985  amendment  for  separate 
sewer  systems.  However,  the  Agency 
now  recognizes  these  flows  as 
potentially  significant  contributors  to 
less  concentrated  wastewaters  and, 
therefore,  is  proposing  to  make  a  special 
provision  for  such  wastewater  in  this 
amendment. 

G.  Applying  the  Proposed  Amendment 

The  proposed  rule  change  applies  only 
during  dry  weather  periods  for 
treatment  works  served  by  combined 
sewers.  (The  provision  for  separate 
sewer  systems  (§  133.103(d))  remains 
unchanged.  However  at  the  conclusion 
of  this  rulemaking  on  proposed 
§  133.103(e).  EPA  expects  to  make  two 
technical  changes  in  §  133.103(d);  (1)  To 
correct  the  reference  to  section 
"102.105(a)(3)",  which  should  read 
"133.105(a)(3);  and  (2)  to  change  the 
phrase  "significantly  more  stringent 
limitations  ■  in  §  133.103(d)[2)  to  read 
"significantly  more  stringent  effluent 
concentrations",  which  is  a  clarification 
of  the  regulation's  original  intended 
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meaning.  EPA  invites  comment  on  these 
two  anticipated  technical  amendments. 

To  obtain  an  adjustment  in  the 
percent  removal  requirements  during 
dry  weather  under  the  proposed  rule, 
treatment  works  served  by  combined 
sewers  must  satisfy  three  conditions:  (1) 
The  treatment  works  does,  or  will, 
consistently  meet  its  permit  effluent 
concentration  limitations,  but  the 
percent  removal  requirements  cannot  be 
met  due  to  less  concentrated  influent 
wastewater:  (2)  significantly  more 
stringent  effluent  concentrations  than 
required  by  the  concentration-based 
standards  must  be  met  to  comply  with 
the  percent  removal  requirements:  and 
(3)  the  less  concentrated  influent 
wastewater  does  not  result  from  either 
excessive  infiltration  or  industrial 
discharges  to  the  system. 

If  the  average  dry  weather  base  flow 
(i.e.,  the  total  of  the  wastewater  flow 
plus  infiltration)  in  a  combined  sewer 
system  is  less  than  the  120  gpcd 
threshold  value,  infiltration  is  assumed 
to  be  nonexcessive.  However,  sewer 
systems  with  average  dry  weather  flows 
greater  than  120  gpcd  may  also  have 
nonexcessive  infiltration  if  this  is 
demonstrated  on  a  case-by-case  basis 
(i.e.,  the  infiltration  can  not  be  cost- 
effectively  reduced).  A  permittee  would 
have  the  opportunity  to  demonstrate,  on 
a  case-by-case  basis,  that  its  combined 
sewer  system  is  not  subject  to  excessive 
infiltration  even  if  the  average  total  dry 
weather  flow  exceeds  the  120  gpcd 
threshold  value. 

H.  Summary  of  Proposal 

Today's  proposed  amendment  to  the 
secondary  treatment  regulation  adds  a 
new  §  133.103(e)  entitled  "Less 
Concentrated  Influent  Wastewater  For 
Combined  Sewers  During  Dry  Weather." 
This  change  recognizes  that  treatment 
works  served  by  combined  sewers  may 
receive  less  concentrated  influent 
wastewater  during  dry  weather  periods 
that  is  not  the  result  of  excessive 
infiltration  or  industrial  discharges  and 
therefore  the  percent  removal 
requirements  may  warrant  adjustment. 
This  amendment  allows  adjustment  of 
the  percent  removal  requirements  for 
those  treatment  works  under  certain 
conditions.  The  conditions  are  specified 
in  the  amendment. 

The  new  paragraph  (e)  allows 
treatment  works  served  by  combined 
sewers  an  opportunity  to  request 
adjustments  in  the  percent  removal 
requirements  for  dry  weather  periods. 
Under  the  proposed  paragraph  (e),  the 
Regional  Administrator  or,  if 
appropriate,  the  State  Director  is 
authorized  to  substitute  for  the  percent 
removal  requirements  either  a  lower 
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percent  figure  or  a  specific  mass  loading 
limit  (lbs/day)  on  a  case-by-case  basis 
for  the  values  in  §§  133,loi(a)(3), 
133.102(a)(4)(ii!),  133.102fb)(3). 
133.105(a)(3),  133.105(e)(4)(iii)  provided 
that  the  permittee  meets  the 
requirements  specified  in  §  133.103(e). 
Permit  adjustments  under  wet  weather 
conditions  for  combined  sewers  are 
covered  under  §  133.103(a). 

I.  Regulatory  Reviews 

1.  Under  Executive  Order  (E.0. 12291), 
EPA  is  required  to  judge  whether  a 
regulation  is  "major"  and  therefore 
subject  to  the  regulatory  impact  analysis 
requirements  of  the  Order  or  whether  it 
may  follow  other  development 
procedures.  The  Agency  has  determined 
that  this  proposed  regulation  is  not  a 
major  rule  within  the  scope  of  E.O. 
12291.  This  proposed  rule  was  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  as  required  under  E.O. 
12291.  .Any  commients  from  OMB  and 
any  EPA  responses  are  available  for 
public  inspection  at  the  location  noted 
in  the  ADDRESSES  section. 

2.  Paperwork  Reduction  Act.  In 
accordance  with  the  Paperwork 
Reduction  Act  of  1980.  44  U.S.C.  3501  et 
seq.,  EPA  must  submit  a  copy  of  any 
proposed  rule  that  contains  a  collection 
of  information  requirements  to  the 
Director  of  OMB  for  review  and 
approval.  The  Agency  determined  that 
this  proposed  regulation  does  not 
contain  information  collection 
requirements. 

3.  Regulatory  Flexibility  Act.  The 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  requires  EP.A  to  assess  the 
impact  of  its  regulatory  proposals  on 
"small  entities."  .No  regulatory  flexibility 
analysis  is  required,  however,  where  the 
head  of  the  agency  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

The  secondary  treatment  regulation 
amendment  proposed  today  allows 
permitting  authorities  to  adjust  the 
percent  removal  requirements  for  small 
communities  served  by  combined 
sewers.  Where  requirements  are 
adjusted,  the  operation  and 
maintenance  costs  of  existing  facilities 
may  be  reduced.  The  estimates  of  the 
ultimate  benefits  (i.e.,  cost  reductions) 
that  will  accrue  to  small  communities  as 
a  result  of  this  amendment  are 
uncertain. 

This  uncertainty  stems  largely  from 
insufficient  flow  data  for  communities 
with  combined  sewer  systems.  Although 
quantification  of  costs  and  benefits  is 
not  possible,  the  Agency  believes  that 
this  rulemaking  will  result  in  cost 
savings. 


The  Agency  believes  that  today's 
proposed  regulation  will  not  result  in 
any  significant  economic  impact  on 
small  communities.  Accordingly,  I 
hereby  certify,  pursuant  to  5  U.S.C. 
605(b).  that  this  proposed  amendment 
will  not  have  a  significant  impact  on  a 
substantial  iiumber  of  small  entities. 

J.  Comments  Invited 

The  Agency  invites  and  encourages 
comments  on  any  aspect  of  the  proposal 
set  forth  in  this  notice.  All  comments 
received  within  60  days  will  be 
considered  in  the  promulgation  of  a  final 
rule.  For  the  Agency  to  evaluate  the 
views  expressed,  the  comments  should 
contain  specific  data  and  information  to 
support  those  views.  The  Agency  is 
particularly  interested  in  receiving 
additional  data  for  combined  sewer 
systems  that  represent  typical  dry 
weather  flow  conditions. 

List  of  Subjects  in  40  CFR  Part  133 

Treatment  works.  Waste  treatment 
and  disposal.  Water  pollution  control. 

Dated:  September  8, 1987. 
Lee  M.  Thomas, 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble.  EPA  is  proposing  to  amend  40 

CFR  Part  133  as  follows: 

PART  133— SECONDARY  TREATMENT 
REGULATION 

1.  The  Authority  citation  for  Part  133 
continues  to  read  as  follows: 

Authorit>':  Sees.  301(b)|l)|B).  304(d)(1). 
304(d)(4).  308.  and  501  of  the  Federal  Water 
Pollution  Control  Act  as  amended  by  the 
Federal  Water  Pollution  Control  Act 
Amendments  of  1972,  the  Clean  Water  Act  of 
1977.  and  the  Municipal  Waslevkater 
Treatment  Construction  Grant  Amendments 
of  1981;  33  U.S.C.  13n(b)|l)(B].  1314(d)(1)  and 
(4).  1318.  and  1361;  86  Stat.  816.  Pub.  L  92- 
500:  91  Stat.  1567,  Pub.  L  95-217;  95  Stat.  1623. 
Pub.  L.  97-117. 

2.  Section  133.103  is  amended  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

§  133.103    Special  considerations. 

*  «  ■  a  ■ 

(e)  Less  concentrated  influent 
wastewater  for  combined  sewers  during 
dry  weather.  The  Regional 
Administrator  or.  if  appropriate,  the 
State  Director  is  authorized  to  substitute 
either  a  lower  percent  removal 
requirement  or  a  mass  loading  limit  for 
the  percent  removal  requirements  set 
forth  in  §§  133.102(a)(3). 
133.102(a)(4)(iii).  133.102(b)(3), 
|133].105(a)(3),  133.105(b)(3)  and 
133.105(e)(4)(iii)  provided  that  the 
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poriTittcc  s.i'isf.jitdniy  demonstrates 
ih.i!.  (1)  The  treatment  works  is 
consistently  meeting,  or  will 
cunsistently  meet,  its  permit  effluent 
roncentraMon  limits,  but  the  percent 
ren;n\.il  requ!remt^nts  ednnot  be  met 
ciue  to  less  roncentPMted  inP.uent 
vv.istevN.iier;  [2]  to  meet  thi"  percent 
re"i()\,il  re'vi:rements.  the  treatment 
vsorks  v\ould  hdve  to  achieve 


significantly  more  stringent  effluent 
concentrations  than  would  otherwise  be 
required  by  the  concentration-based 
standards;  and  (3)  the  less  concentrated 
influent  wastewater  does  not  result  from 
either  excessive  infiltration  or  industrial 
discharges  during  dry  weather  periods. 
The  determination  of  whether  the  less 
concentrated  wastewater  results  from 
excessive  inflltration  is  discussed  in  40 


CFR  35.2005(b)(16).  If  the  less 
concentrated  influent  wastewater  is  the 
result  of  clear  water  industrial 
discharges  then  the  treatment  works 
must  control  such  discharges  pursuant 
to  40  CFR  Part  403. 

[FR  Doc.  87-21491  Filed  »-)tVfl:-:  8  4,5  am] 
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This  section  of  the   FEDERAL   REGISTER 
contains  regulatory  documents   having 
general   applicabriity  and   legal  effect,   most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
use.    1510. 

The  Code  of  Federal   Regulations  is   sold 
by  the  Superintendent  of   Documents. 
Prices  of  new  books  are  listed  tn  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Parts  27,  28,  and  61 

Revision  of  User  Fees  for  Cotton 
Classification,  Testing,  and  Standards 

agency:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Interim  rule  with  request  for 
comments. 

summary:  This  rule  revises  the  fees  for 
cotton  classification  services  to 
producers.  The  revision,  which  will 
result  in  a  fee  increase,  is  in  accordance 
with  the  recent  amendment  to  section  3a 
of  the  Cotton  Statistics  and  Estimates 
Act  which  provides  continuing  authority 
to  the  Secretary  of  Agriculture  to 
recover  costs  associated  with  cotton 
classing  services  through  the  fiscal  year 
ending  September  30. 1992. 

This  rule  also  increases  fees  for 
certain  other  cotton  classification  and 
testing  services  and  cottonseed  grading 
services.  Fees  charged  for  the  purchase 
of  American  Upland  and  American  Pima 
cotton  and  linters  grade  and  staple 
standards,  and  for  calibration  cotton 
standards  are  also  increased.  The  higher 
fees  are  necessary  to  recover,  as  nearly 
as  practicable,  the  costs  of  providing 
such  services  including  administrative 
and  supervisory  costs. 
dates:  Effective  September  21, 1987; 
comments  must  be  received  on  or  before 
45  days  after  publication  in  the  Federal 
Register. 

ADDRESS:  Fred  S.  Mullins,  Cotton 
Division.  AMS,  USDA,  Washington.  DC 
20250. 

FOR  FURTHER  INFORMATION  CONTACT: 
Fred  S.  Mullins,  (202)  447-2145. 
SUPPLEMENTARY  INFORMATION:  This 
interim  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12291 
and  Departmental  Regulation  1512-1 


and  has  been  determined  to  be  "non- 
major"  since  it  does  not  meet  the  criteria 
for  a  major  regulatory  action  as  stated  in 
the  Order. 

The  Administrator,  Agricultural 
Marketing  Service  (AMS).  has  certified 
that  this  action  will  not  have  a 
significant  economic  impact  as  defined 
by  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seg.)  because;  (1)  The  fee 
increases  merely  reflect  only  a  modest 
increase  in  the  cost-per-unit  currently 
borne  by  those  entities  utilizing  the 
services;  (2)  the  cost  increases  will  not 
affect  competition  in  the  marketplace; 
(3)  the  amounts  of  the  increases  in  fees 
are  needed  to  continue  to  provide 
services  at  the  levels  desired  by  the 
industry;  and  (4)  the  use  of  the  services 
is  voluntary.  The  Secretary  is  authorized 
to  recover  the  costs  of  cotton 
classification,  standards  and  the  testing 
services  from  users  of  such  services  and 
standards.  The  fee  revisions  contained 
herein  reflect  the  recent  amendment  of 
the  Cotton  Statistics  and  Estimates  Act, 
as  well  as  the  added  costs  incurred  for 
providing  the  various  services. 

The  information  collection 
requirements  contained  in  this  interim 
rule  have  been  previously  approved  by 
the  Office  of  Management  and  Budget 
and  assigned  OMB  control  numbers 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq.). 

Classificatioa  Fee  for  Producers 

Section  3a  of  the  Cotton  Statistics  and 
Estimates  Act  of  1927  (7  U.S.C.  473a).  as 
amended  on  August  20, 1987,  extends 
the  Secretary's  authority  to  recover 
costs  associated  with  cotton 
classification  services  through  fiscal 
year  1992.  Absent  the  amendment, 
authority  to  collect  fees  would  have 
expired  at  the  end  of  fiscal  year  1988. 
The  statute  directs  the  Secretary,  within 
certain  limitations,  to  set  the  user  fee  at 
a  level  that  when  combined  with  the 
proceeds  from  the  sale  of  samples 
submitted  for  classification  would 
recover,  as  nearly  as  practicable,  the 
cost  of  the  service  provided,  including 
administrative  and  supervisory  costs. 
Prior  to  the  recent  amendment,  the  law 
(1)  prohibited  the  amount  of  the  uniform 
per  bale  classification  fee  in  any  year 
from  exceeding  the  uniform  fee  collected 
in  the  previous  year  by  more  than  the 
percentage  increase  in  the  Implicit  Price 
Deflator  for  Gross  National  Product  as 
indexed  during  the  most  recent  twelve- 


month period  for  which  statistics  were 
available,  and  (2)  prohibited  an  increase 
in  the  fee  for  any  year  if  the 
accumulated  reserve  exceeded  20 
percent  of  the  cost  of  the  classification 
program  in  the  previous  year.  Under  the 
amendment,  the  uniform  classing  fee 
will  be  established  each  year  by 
adjusting  the  base  fee  for  the  previous 
year  for  inflation  (Implicit  Price  Deflator 
for  Gross  National  Product).  .After 
adjusting  for  inflation,  the  Secretary 
may  increase  or  decrease  the  inflation 
adjusted  fee  by  a  percentage  factor 
based  on  the  size  of  the  crop. 
Adjustments  cannot  exceed  15  percent, 
except  when  fees  and  other  income  will 
not  provide  a  10  percent  operating 
reserve  for  the  current  fiscal  year.  The 
Secretary  is  authorized  to  make 
adjustments  whenever  the  income 
generated  from  fees  and  other  sources  is 
insufficient  to  mamtain  an  operating 
reserve  of  at  least  10  percent.  The 
amendment  also  authorizes  an  increase 
in  the  operating  reserve  from  20  to  25 
percent  and  if  income  from  fees  and 
other  sources  is  insufficient  to  mamtain 
a  25  percent  reserve,  the  Secretary  is 
authorized  to  add  a  special  surcharge  of 
up  to  5  cents  per  bale.  However,  the 
Secretary  to  the  extent  practicable  shall 
not  establish  a  fee  when  combined  with 
all  other  sources  of  revenue  and 
adjusted  for  expenses  that  would  result 
in  a  projected  operating  reserve  greater 
than  25  percent. 

The  fee  for  manual  classification  of 
producers'  cotton  was  set  at  $1.08  per 
sample  during  the  1986  harvest  season  (7 
CFR  28.909(b):  51  FR  22059  at  22063). 
This  rule  increases  the  classification  fee 
for  manual  classification  services  to 
producers  in  §  28.909  from  $1.08  to  $1.20 
per  sample.  This  new  fee  is  calculated 
using  the  1986  classing  fee  ($1.06)  and 
adding  a  three  percent  increase  over  the 
1986  fee  due  to  the  Implicit  Pnce 
Deflator  amounting  to  an  mcrease  of 
three  cents  and  a  five  cents  per  bale 
surcharge  to  re-establish  the  operating 
reserve.  However,  the  resulting  eight 
cents  per  bale  increase,  in  addition  to  all 
other  sources  of  revenue,  has  been 
determined  to  be  inadequate  to  produce 
the  ten  percent  operating  reserve. 
Therefore,  a  supplemental  fee 
adjustment  of  four  cents  per  bale  is 
added  resulting  in  a  twelve  cents  per 
bale  increase  and  a  manual  classing  fee 
of  Si. 20  per  sample.  The  current  1987- 
1988  cotton  crop  is  estunated  to  be  12.5 
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million  running  bales.  Therefore,  no 
adjustment  in  the  fees  is  based  upon  the 
size  of  the  projected  crop.  The 
additional  fee  for  High  Volume 
Instrument  (HVI)  classification  is 
established  presently  at  50  cents  per 
sample,  resulting  in  an  HVI  classing  fee 
of  Si. 70  per  sample.  The  discount  to 
voluntary  centralized  billing  and 
collecting  agents  will  remain  five  cents 
per  bale. 

The  fee  in  paragraph  (b)  of  §  28.910  for 
issuance  of  a  new  memorandum  of 
classification  at  the  request  of  the  owner 
of  the  cotton  for  the  business 
convenience  of  the  owner  without  the 
reclassification  of  such  cotton  is 
increased  from  $3.00  to  S4.00  per  sheet 
due  to  the  increased  costs  of  providing 
this  service,  including  clerical  costs. 

The  fee  for  a  manual  review 
classification  in  §  28.911  is  also 
increased  from  Si. 15  to  Si. 20  per  sample. 
The  fee  for  HVI  review  classification  is 
increased  from  $1.65  to  $1.70  per  sample. 
These  fees  reflect  the  increased  costs  of 
performing  these  services,  including 
overhead  and  equipment  costs. 

Costs  of  Cotton  Standards 

Practical  forms  of  the  cotton 
standards  are  prepared  and  sold  by  the 
Cotton  Division  offices  in  Memphis, 
Tennessee,  under  the  authority  of  the 
United  States  Cotton  Standards  .Act  (7 
U.S.C.  51  et  seq).  The  Omnibus  Budget 
Reconciliation  Act  of  1981  (Pub.  L.  97- 
35)  directs  that  the  price  for  standards 
will  cover,  as  nearly  as  practicable,  the 
costs  of  providing  the  standards. 

This  rule  increases  the  fees  listed  in 
§§  28.123  and  28.151  for  practical  forms 
of  the  cotton  standards,  including  both 
grade  aud  staple  standards  for 
American  Upland  cotton,  American 
Pima  cotton  and  for  cotton  linters.  The 
fees  need  to  be  adjusted  due  to 
increased  costs  for  salaries,  packaging, 
handling,  delivery,  and  postage.  Current 
and  estimated  demand  for  the  standards 
has  also  been  factored  into  the  fee 
revision  since  per  unit  costs  are  directly 
related  to  volume. 

Costs  have  increased  due  to  the  new 
Federal  Employees  Retirement  System 
(FERS)  which  became  effective  in 
January  1987.  Under  this  system  the 
Agency  is  required  to  pay  the  full 
contribution  for  retirement  benefits  for 
employees  hired  before  January  1. 1984, 
who  convert  to  FERS  and  all  employees 
hired  on  or  after  January  1. 1984.  who 
are  automatically  entered  in  FERS. 
Previously,  a  portion  of  these  costs  were 
subsidized  by  an  appropriation  from 
another  federal  agency.  AMS' 
contribution  for  retirement  benefits  can 
increase  by  as  much  as  15.5  percent. 
Finally,  the  charges  must  be  adjusted 


upward  to  cover  losses  incurred 
between  January  of  this  year  and  the 
effective  date  of  the  fee  increase. 

The  fees  for  American  Upland  cotton 
grade  standards  are  increased  from 
S94.00  to  SlOO.OO  f.o.b.  Memphis, 
Tennessee,  or  overseas  air  freight 
collect.  The  price  is  increased  from 
$98.00  to  S104.00  for  domestic  surface 
delivery  and  from  $134.00  to  $140.00  for 
overseas  air  parcel  post  delivered.  The 
fees  for  American  Upland  staple 
standards  f.o.b.  Memphis  and  overseas 
air  freight  collect  are  increased  from 
S13.00  to  $14.00.  The  domestic  surface 
delivered  fee  is  increased  from  $15.00  to 
$16.00  and  the  overseas  air  parcel  post 
delivered  fee  is  increased  from  $27.00  to 
$28.00.  The  fees  for  American  Pima 
grade  standards  are  raised  from  $120.00 
to  $126.00  f.o.b.  Memphis  or  overseas  air 
freight  collect.  The  fee  increases  from 
$124.00  to  $130.00  for  domestic  surface 
delivered  and  from  $160.00  to  $166.00  for 
overseas  air  parcel  post  delivered.  Fees 
for  American  Pima  staple  standards 
increase  from  $14.00  to  $15.00  for  f.o.b. 
Memphis  and  overseas  air  freight 
collect.  The  domestic  surface  delivered 
fee  increases  from  $16.00  to  $17.00  and 
the  overseas  air  parcel  post  delivered 
fee  is  increased  from  $28.00  to  $29.00. 
The  fees  for  linters  grade  standards  is 
increased  from  $94.00  to  $100.00  f.o.b. 
Memphis  or  overseas  air  freight  collect. 
The  price  for  domestic  surface  delivery 
increases  from  $98.00  to  $104.00  and  the 
price  for  overseas  air  parcel  post 
delivery  is  increased  from  $134.00  to 
$140.00.  The  f.o.b.  Memphis  or  overseas 
air  freight  collect  fees  for  linters  staple 
standards  are  raised  from  $15.00  to 
$16.00.  The  delivered  price  increases 
from  $17.00  to  $18.00  for  domestic  and 
from  $29.00  to  S30.00  for  overseas  air 
parcel  post. 

Other  Classification  Services 

Certain  other  cotton  classification 
services  are  conducted  under  the  United 
States  Cotton  Standards  Act.  Fees  for 
these  services  have  been  reviewed.  In 
order  to  recover  increased  costs, 
including  supervision  and  overhead, 
fees  for  classification  of  cotton  or 
samples  in  §  28.116  are  increased  by  15 
cents:  for  grade,  staple  and  micronaire 
readings  from  $1.15  per  sample  to  $1.30; 
for  grade  and  staple  only  from  $1.00  per 
sample  to  $1.15;  and  for  grade  only  or 
staple  only  from  75  cents  to  90  cents. 

The  fee  in  §  28.117  for  each  new 
memorandum  or  certificate  issued  in 
substitution  for  a  prior  one  is  increased 
from  $3.00  per  sheet  to  $4.00.  The 
additional  hourly  fee  charged  for  Form  C 
determinations  in  §§  28.120  and  28.149 
increases  from  $17.00  per  hour  or  each 
portion  thereof  to  $18.00  per  hour,  or 


each  portion  thereof,  plus  traveling 
expenses  and  subsistence  or  per  diem. 
The  fee  in  §  28.122  for  a  complete 
practical  classing  examination  for 
cotton  or  cotton  linters  is  increased  from 
$120.00  to  $125.00  and  the  fee  for 
reexamination  for  a  failed  part,  either 
grade  or  staple,  increases  from  $70.00  to 
$75.00.  Fees  for  the  classification, 
comparison,  or  review  of  linters  in 
§  28.148  are  increased  from  $1.05  to 
$1.20  per  bale  or  sample  involved.  In 
§  2B.1P4,  the  fee  for  classification  or 
comparison  of  cotton  linters  and  the 
issuance  of  a  memorandum  is  raised 
from  $1.05  to  $1.20  per  sample. 

The  United  States  Cotton  Futures  Act 
(7  U.S.C.  15b)  authorizes  the  Secretary 
to  make  such  regulations  as  are 
necessary  to  carry  out  the  provisions  of 
that  Act.  Pursuant  to  that  authority,  Part 
27  of  the  regulations  (7  CFR  Part  27) 
provides  for  cotton  classification  under 
the  Cotton  Futures  Act  including  fees  to 
recover  the  costs  of  classification  and 
micronaire.  Under  this  rule,  the  fees 
charged  for  the  services  are  increased  to 
cover  the  costs  of  providing  such 
services,  including  overhead  costs. 

These  fees  have  been  reviewed  and 
the  fees  in  §  27.80  for  initial 
classification  are  increased  from  $1.05 
per  bale  to  $1.20  per  bale;  for  review 
classification  is  increased  from  $1.25  per 
bale  to  $1.40  per  bale;  and  for 
combination  service  from  $2.30  per  bale 
to  $2.60  per  bale.  All  supervision  fees 
are  increased  by  five  cents.  Pursuant  to 
§  27.85,  fees  for  withdrawal  of  requests 
or  applications  for  review,  after  such 
services  have  been  started,  are  the  same 
as  the  fees  in  §  27.80  for  services 
completed,  so  such  charges  are  affected 
by  this  rule.  Fees  for  certificates  which 
appear  in  §  27.81  increase  from  55  cents 
to  60  cents. 

Cottonseed  Grading  Fees 

Pursuant  to  the  Agricultural  Marketing 
Act  of  1946  [7  U.S.C.  1621  et  seq.)  the 
Secretary  is  authorized  to  assess  and 
collect  such  fees  as  will  be  reasonable 
and  cover  as  nearly  as  practicable  the 
cost  of  services  rendered  under  the  Act. 
The  regulations  promulgated  pursuant  to 
that  Act  for  the  inspection,  sampling, 
and  certification  of  cottonseed  sold  or 
offered  for  sale  for  crushing  purposes  (7 
CFR  Part  61)  includes  such  fees.  Under 
this  rule,  the  fees  charged  for  cottonseed 
grading  purposes  are  increased  to  cover 
the  costs  of  providing  these  services, 
including  increased  overhead  costs. 

The  fee  in  §  61.43  for  a  sampler's 
license  is  increased  from  $19.00  to  $20.00 
for  the  examination  while  the  fee  for 
renewal  of  such  a  license  is  increased 
from  $17.00  to  $18.00.  In  §  61.44,  the  fee 
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for  a  chemist's  license  is  increased  from 
S350.00  to  $360.00  for  the  examination 
while  the  fee  for  renewal  of  such  a 
license  increases  from  $120.00  to  $125.00. 
In  §  61.45,  those  fees  charged  to  each 
licensed  cottonseed  chemist  to  cover  the 
cost  of  administering  the  regulations  in 
Part  61  are  increased  from  Sl.30  per 
certificate  issued  by  the  chemist  to 
Si. 35.  The  fee  in  §  61.46  for  the  review  of 
the  grading  of  any  lot  of  cottonseed  is 
increased  from  $51.00  to  $54.00  with  the 
disbursement  to  each  of  the  two 
licensed  chemists  who  performed  the 
reanalysis  increasing  from  $17.00  to 
$18.00.  All  of  these  increases  reflect 
increases  in  program  costs  including 
clerical  and  administrative  costs  and 
rent,  utilities,  and  communications. 

Testing  Services 

Cotton  testing  services  are  provided 
by  a  USDA  Laboratory  in  Clemson, 
South  Carolina  under  the  authonty  of 
the  Cotton  Statistics  and  Estimates  Act 
of  1927  (7  U.S.C.  471^78).  The  tests  are 
available,  upon  request,  to  private 
sources  on  a  fee  basis.  The  Cotton 
Service  Testing  Amendment  (7  U.S.C. 
4 "3d)  specifies  that  the  fees  for  the 
services  be  reasonable  and  cover  as 
neariy  as  practicable  the  costs  of 
rendering  the  services. 

Operating  costs  for  providing  testing 
services  have  increased  due  to  higher 
costs  for  salaries,  rent,  utilities, 
communications,  supplies  and  materials. 
Costs  have  also  increased  due  to  the 
new  Federal  Employees  Retirement 
System  (FERS)  which  became  effective 
in  January  1987.  Under  this  system  the 
Agency  is  required  to  pay  the  full 
contribution  for  retirement  benefits  for 
employees  hired  before  January'  1,  1984, 
who  convert  to  FERS  and  all  employees 
hired  on  or  after  January  1. 1984,  who 
are  automatically  entered  in  FERS. 
Previously,  a  portion  of  these  costs  were 
subsidized  by  an  appropriation  from 
another  federal  agency.  AMS' 
contribution  for  retirement  benefits  can 
increase  by  as  much  as  15.5  percent. 
Finally,  the  charges  must  be  adjusted 
upward  to  cover  losses  incurred 
between  January  of  this  year  and  the 
effective  date  of  the  fee  increase. 

The  fees  for  fiber  and  processing  tests 
in  §  28.956,  except  item  14.1.  are 
increased. 

AMS  is  removing  item  1.0,  the  USDA 
calibration  cotton  series,  from  the  list  of 
fiber  and  processing  tests  of  §  28.956. 
These  cottons  have  been  used  primarily 
for  the  cahbration  of  the  length  by 
Fibrograph  and  Vi-inch  gage  fiber 
strength  tests.  Standard  values  for  these 
tests  have  been  added  to  the 
International  Calibration  Cotton  Senes, 
item  2.0.  The  USDA  calibration  cotton 


series  also  has  standard  values  for  the 
length  by  array  and  causticaire  tests. 
The  array  and  causticaire  tests  are 
performed  in  very  few  laboratories  and 
demand  for  the  USDA  calibration 
cottons  for  use  with  these  tests  is 
nonexistent.  AMS  has  determined  that  it 
is  no  longer  cost  effective  to  maintain 
the  USDA  calibration  cottons. 
Therefore,  item  1.0  is  removed  and  the 
items  following  1.0  are  renumbered  as 
set  forth  below. 

The  current  item  numbers  and  new 
item  numbers  are  as  follows: 


PrevK>as  Item  ^^ 


10a 

1.0b 

roc 

1  Od 

2  Oa „ 

2  Ob 

2  0c __ 

2  Od 

2.1a _ 

2  lb 

^.^c 

Md 

3  Ob 

3  06 

3  0c 

3  18 

3  lb 

3.1c 

3-2 

3  5a 

3  5b 

3  5c 

40 

*  1 

60 

5  1 

5  2a 

5  2b 

5  2c 

60 

M:nimwii_ 

6  1 _., 

70 

7  1 

80 

9  0 

8  1 

10.0 

110 _ 

12.0 

13  0 

14  0 „ 

14  1 

15.0 

15  1 _ 

16  0«. 

16  06 

17.0 

17.1 

17.2 

180 

18.1 

19  0 

20.0 

20.1 _. 

20.2 _. 

203 

21.0 

220a 

22  0b 

23.0 

24.0 __. 

24  1 

25,0 

26  Oa _, 

2€  Ob 

26  Oc __ 

26  Od „ 

27  0 

M"nimuro_ 
2B.0 


Mew 
Na 


2.0a 

^ob 


2.0c 

2.00 

21a 

2.1b 

2.1C 

210 

13.0a 

13.06 

13.0c 

13ia 

13.1b 

131c 

13.2 

14.0a 

14.06 

14  0c5< 

7.0 

7.1 

e.o 

8.1 

9.0a 
•  Ob 

0.0c 


Pfavtoua 


11.0 

1^o 

10.0 
10.1 
16.0 
20.0 
20.1 
21.0 
22.0 


23.0 

24.0 

19.0 

18.0 

2S.0 

25  1 

26.0a 

26.06 

270 

28.0 

28.1 

2S.0 

29.1 

6.0 

3.0 

3.1 

4.0 

4.1 

310 

IS.Oa 

15.Qb 

32.0 


33.0 

331 

SO 

1.0a 

1.0b 

1.0c 

i.Od 

27.0 

34.0 


$22.00 

Remove 

24  00 

,     Remove 

22-00 

36  00 

Remove 

1400 

J15.00 

16.00 

16.00 

14.00 

15.00 

24  00 

25  00 

22-00 

23  00 

24  00 

25  00 

22  00 

23.00 

36.00 

37.00 

60.00 

66  00 

86.00 

yoaxx 

115  00 

125  00 

46  00 

48  00 

esoo 

7000 

80.00 

97.00 

110.00 

11700 

20.00 

22  00 

2SJ00 

1          2700 

xoo 

3200 

8.00 

850 

soo 

5.50 

600 

875 

6.00 

650 

8.x 

875 

600 

6.50 

500 

5.50 

BOO 

10.00 

45.00 

50  00 

S.00 

tsx 

.50 

.55 

.25 

.30 

13.00 

14.00 

100.00 

105  00 

7600 

80.00 

90  00 

95  00 

130  00 

140  00 

185  00 

200  00 

205  00 

220  00 

75  00 

80  00 

25.00 

25  00 

27  00 

29  00 

37  00 

40  00 

70.00 

75  00 

20.00 

22  00 

1O00 

11  00 

4.00 

450 

6.00 

650 

16.00 

17  00 

27  00 

29  00 

100 

1.08 

90.00 

95  00 

10.00 

15  00 

20.00 

25  00 

laoo 

1200 

200 

250 

7.00 

7S0 

1200 

13.00 

2.50 

3.00 

100 

1  10 

10.00 

1200 

1.60 

1.60 

80.00 

B*M 

64  00 

88  00 

8000 

84.00 

120.00 

124  00 

4.00 

450 

iOJBO 

22.60 

f*r*VKnM  Item  hio 


Mew 
Mem 
Mo 


Fee 


Previoui 


3ao 


WOO  I 
XtM  I 


1200 
36.00 


Pursuant  to  5  U.S.C.  553,  it  is  found 
that  it  is  impracticable,  unnecessan,-. 
and  contrary'  to  the  public  mterest  to 
give  preliminary'  notice  and  engage  in 
further  public  procedure  with  regard  to 
this  action  and  that  good  cause  exists 
for  not  postponing  the  effective  date  of 
this  rule  until  30  days  after  publication 
in  the  Federal  Register  because  the  fee 
increases  contamed  herein  need  to  be 
put  mto  effect  as  soon  as  possible  lo 
adequately  fund  the  various  services 
provided  and  to  comply  with  the  recent 
amendment  lo  the  Cotton  StaUstics  and 
Estimates  Act.  The  current  crop  season 
is  already  under  way  and  the  AMS 
should  start  billing  under  the  new  fee 
schedules  as  soon  as  possible. 

List  of  Subjects 

7  CFR  Part  27 

Cotton,  Classification,  Samples. 
Micronaire,  Spot  markets. 

7  CFR  Part  28 

Cotton,  Samples,  Standards.  Cotton 
Linters,  Grades,  Staples,  Mari>.et  news. 
Testing. 

7  CFR  Part  61 

Cottonseed,  Chemists,  Samplers, 
Grades. 

Accordingly,  for  reasons  set  forth  in 
the  preamble,  7  CFR  Parts  27,  28,  and  61 
are  amended  as  follows: 

PART  27— [AMENDED] 

1.  The  authonty  citation  for  Part  27 
continues  to  read  as  follows: 

-Authority:  90  Stat.  1841-1846;  7  U.S.C.  15b. 

2.  Sections  27.80  (a),  (b)  and  (d) 
through  (h),  and  27.81  are  revised  to  read 
as  follows: 

§  27.80     Fees;  classification,  micronaire. 
and  supervision. 

For  services  rendered  by  the  Cotton 
Division  pursuant  to  this  subpart, 
whether  the  cotton  involved  is 
tenderable  or  not,  person  requesting  tht 
services  shall  pay  fees  as  follows: 

(a)  Initial  classification  and 
certification — $1.20  per  bale. 

(b)  Review  classification  and 
certification — Si  40  per  bale. 

»         •         •         •         • 

(d)  Combination  service — $2.60  per 
bale.  (Initial  classification,  review 
classification,  and  Micronaire 
determination  covered  by  the  same 
request  and  only  the  review 
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classification  and  Micronaire 
determination  results  certified  on  cotton 
class  certificates.) 

(e)  Supervision,  by  a  supervisor  of 
cotton  inspection,  of  the  inspection, 
weighing,  or  sampling  of  cotton  when 
any  two  or  more  of  these  operations  are 
performed  together — $1,35  per  bale. 

(f)  Supervision,  by  a  supervisor  of 
cotton  inspection,  of  the  inspection, 
weighing,  or  sampling  of  cotton  when 
any  one  of  these  operations  is  performed 
indiv  idually — Sl.35  per  bale. 

(g)  Supervision,  by  a  supervisor  of 
cotton  inspection,  of  transfers  of  cotton 
to  a  different  delivery  point,  including 
issuance  of  new  cotton  class  certificates 
in  substitution  for  prior  certificates — 
S2.45  per  bale. 

(hj  Supervision,  by  a  supervisor  of 
cotton  inspection,  of  transfers  of  cotton 
to  a  different  warehouse  at  the  same 
delivery  point,  including  issuance  of 
new  cotton  class  certificates  in 
substitution  for  prior  certificates — 81.70 
per  bale. 

§27.81    Fees;  certificates. 

For  each  new  certificate  issued  in 
substitution  for  a  prior  certificate  at  the 
request  of  the  holder  thereof,  for  the 
purpose  of  business  convenience,  or 
when  made  necessary  by  the  transfer  of 
cotton  under  the  supervision  of  any 
exchange  inspection  agency  as  provided 
in  §  27.73.  the  person  making  the  request 
shall  pay  a  fee  of  60  cents  for  each 
certificate  issued. 

PART  28— [AMENDED! 

3.  The  authority  citation  for  Subpart  A 
of  Part  28  continues  to  read  as  follows: 


.Authority:  Sec.  5.  50  Stat.  62,  as  amended  (7 
use.  55|;  Sec.  10.  42  Stat.  1519  (7  U,S.C.  61). 

Subpart  A— [Amended] 

4.  Section  28.116  is  amended  by 
revising  paragraph  (a)  to  read  as 

follows; 

§28.116     Amounts  of  fees  for 
classification:  exemption. 

(a)  For  the  classification  of  any  cotton 
or  samples,  the  person  requesting  the 
services  shall  pay  a  fee,  as  follows, 
subject  to  the  additional  fee  provided  by 
paragraph  (c)  of  this  section. 

(1)  Grade,  staple,  and  micronaire 
reading — Si. 30  per  sample. 

(2)  Grade,  staple  only — $1.15  per 
sample. 

(3)  Grade  only  or  staple  only — 90 
cents  per  sample. 
***** 

5.  Sections  28.117,  28.120,  and  28.122 
are  revised  to  read  as  follows: 

§28.117    Fee  fornew  memorandum  or 
certificate. 

For  each  new  memorandum  or 
certificate  issued  in  substitution  for  a 
prior  memorandum  or  certificate  at  the 
request  of  the  holder,  thereof,  on 
account  of  the  breaking  or  splitting  of 
the  lot  of  cotton  covered  thereby  or 
otherwise  for  his  business  convenience, 
the  person  requesting  such  substitution 
shall  pay  a  fee  of  $4.00  per  sheet. 

§28.120    Expenses  to  be  borne  by  party 
requesting  classification. 

For  any  samples  submitted  for  Form  A 
or  Form  D  determinations,  the  expenses 
of  inspection  and  sampling,  the 
preparation  of  the  samples  and  delivery 
of  such  samples  to  the  classification 


room  or  other  place  specifically 
designated  for  the  purpose  by  the 
Director  shall  be  borne  by  the  party 
requesting  the  classification.  For 
samples  submitted  for  Form  C 
determinations,  the  party  requesting  the 
classification  shall  pay  the  fees 
prescribed  in  this  subpart  and,  in  - 

addition,  a  fee  of  $18.00  per  hour,  or 
each  portion  thereof,  plus  the  necessary 
traveling  expenses  and  subsistence,  or 
per  diem  in  lieu  of  subsistence,  incurred 
on  account  of  such  request,  in 
accordance  with  the  fiscal  regulations  of 
the  Department  applicable  to  the 
Division  em.ployee  supervising  the 
sampling. 

§  28. 1 22    Fee  for  practical  classing 
examination. 

The  fee  for  the  complete  practical 
classing  examination  for  cotton  or 
cotton  linters  shall  be  $125.00.  Any 
applicant  who  passes  both  parts  of  the 
examination  may  be  issued  a  certificate 
indicating  this  accomplishment.  Any 
person  who  passes  one  part  of  the 
examination,  either  grade  or  staple,  and 
fails  to  pass  the  other  part,  may  be 
reexamined  for  that  part  that  was  failed. 
The  fee  for  this  practical  reexamination 
is  375.00. 

6.  Section  28.123  is  revised  to  read  as 
follows: 

§28.123    Costs  of  practical  forms  of 
cotton  standards. 

The  costs  of  practical  forms  of  the 
cotton  standards  of  the  United  States 
shall  be  as  follows; 


Ettective  date.  September  21,  1987 


Dollars  each  box  or  roll 


Domestic  shipments 


F.o.b. 

Memphis 

Tenn. 


Surtace 
delivery 


Shipments  delivered 

ouisioe  tr>e  contmeniai 

United  Slates 


Air  freigtit 

collect 


Air  parcel 

post 
delivered 


Grade  Standards 

American  L.'piand — ™„ „...,.„ 

Amencan  Pima 
Standards  for  Lenqtn  ot  Staple 

American  uoiano  ^prepared  >n  cxie  pound  roils  tor  each  ler>gth).. 
Amencan  Pima  {prepared  t  one-pound  rolls  for  each  length) 


$100.00 
126.00 

14.00 
15.00 


$104.00 
180.00 

1600 

17  00 


$100  00 
126  00 


U.OO 

15  00 


$140  00 
166  00 


28  00 

29  00 


7.  Sections  28.148  and  28.149  are 
revised  to  read  as  follows: 

§  28.148     Fees  and  costs;  classification; 
reviews;  other. 

The  fee  for  the  classification, 
comparison,  or  review  of  linters  with 
respect  to  grade,  staple,  and  character 
or  any  of  these  qualities  shall  be  at  the 
rate  of  Si. 20  for  each  bale  or  sample 


involved.  The  provisions  of  §§  28.115 
through  28.126  relating  to  other  fees  and 
costs  shall,  so  far  as  applicable  apply  to 
services  performed  with  respect  to 
linters. 

§28.149     Fees  and  costs;  Form  C 
determination. 

For  samples  submitted  for  Form  C 
determinations,  the  party  requesting  the 


classification  shall  pay  the  fees 
prescribed  in  this  subpart  and.  in 
addition,  a  fee  of  S18.00  per  hour,  or 
each  portion  thereof,  plus  the  necessary 
traveling  expenses  and  subsistence,  or 
per  diem  in  lieu  of  subsistence,  incurred 
or  account  of  each  request,  in 
accordance  with  the  fiscal  regulations  of 
the  Department  applicable  to  the 


UM  I 
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Division  employee  supervising  the 
sampling. 

8.  Section  28.151  is  revised  to  read  as 
follows: 

§  28. 1 5 1     Cost  of  practical  forms  for 
linters,  period  effective. 

Practical  forms  of  the  official  cotton 
linters  standards  of  the  United  States 


will  be  furnished  to  any  person  subject 
to  the  applicable  terms  and  conditions 
specified  in  §  28.105:  Provided,  that  no 
practical  form  of  any  of  the  official 
cotton  linters  standards  of  the  United 
States  for  grade  shall  be  considered  as 
representing  any  such  standards  after 
the  date  of  its  cancellation  in 


accordance  with  this  subpart,  or,  in  any 

event,  after  the  expiration  of  12  months 
following  the  date  of  its  certification. 
The  cost  of  the  practical  forms  of  cotton 
linters  standards  of  the  United  States 
shall  be  as  follows: 


EWective  date:  SepI  21.  1987 


unlets  grade  standards  I6  samph;  bo,  lot  fsacfi  grade) 

Linters  stapte  standards  ipiepafed  in  one  pound  rolls  (or  each  length).  .S.. 


Domestic 


F.o.b 

Memphis 

Teon. 


S100  00 
1600 


Dollars  each  tx»  or  roll 


Shrpihents  delivered  outside  the 
continental  United  Stales 


Surlace 
deirvery 


Aviremhi 
collect 


$10400 
1B.00 


100  00 
16.00 


Air  parcel 

post 
dekvefed 


S140  00 
30  00 


Subpart  B— [Amended] 

9.  The  authority  citation  for  Subpart  B 
of  Part  28  continues  to  read  as  follows: 

Authority:  Sec.  205,  60  Sl.it.  1090.  as 
amended;  7  L'.S.C.  1624, 

10.  Section  28.184  is  revised  to  read  as 
follows: 

§28.184    Cottontinters;  general. 

Requests  for  the  classification  or 
comparison  of  cotton  linters  pursuant  to 
this  subpart  and  the  samples  involved 
shall  be  submitted  to  the  Cotton 
Division.  All  samples  classed  shall  be 
on  the  basis  of  the  official  cotton  iinters 
standards  of  the  United  States.  The  fee 
for  classification  or  comparison  and  the 
issuance  of  a  memorandum  showing  the 
results  of  such  classification  or 
comparison  shall  be  Si  .20  per  sample. 

Subpart  D— (Amended] 

11.  The  authority  citation  for  Subpart 
D  of  Part  28  continues  to  read  as 
follows: 

Authority:  Sec.  3a.  50  Stat.  62.  as  amended 
(7  U.S.C.  473a);  Sec.  3c,  50  Stat.  62  (7  L'.S.C. 
473c):  unless  otherwise  noted. 

12.  Paragraph  (b)  of  §  28.909  is  revised 
to  read  as  follows: 

§28.909     Costs. 

*  •  •  •  « 

(b)  The  cost  of  manual  cotton 
classification  service  to  producers  is 
$1.20  per  sample. 

13.  Paragraph  (b)  of  §  28.910  is 
amended  by  revising  it  to  read  as 
follows: 

§  28.910    Classification  of  samples  and 
issuance  of  classification  data. 

*  -         •         »         . 

(b)  Upon  request  of  an  owner  of 
cotton  for  which  classification 
memoranda  have  been  issued  under  this 


subpart,  a  new  memorandum  shall  be 
issued  for  the  business  convenience  of 
such  owner  without  the  reclassification 
of  the  cotton.  Such  rewritten 
memorandum  shall  bear  the  date  of  its 
issuance  and  the  date  or  inclusive  dates 
of  the  original  classification.  The  fee  for 
a  new  memorandum  shall  be  $4.00  per 
sheet. 

14.  Section  28.911  is  amended  b> 
revising  it  to  read  as  follows: 

§  28.9 1 1     Review  classification . 

A  producer  may  request  one  manual 
or  one  High  Volume  Instrument  (HVI) 
review  classification  for  each  bale  of 
eligible  cotton.  The  fee  for  manual 
review  classification  is  Si. 20  per  sample. 
The  fee  for  HVI  review  classification  is 
Sl.70  per  sample.  Samples  for  review 
classification  must  be  drawn  by  gins  or 
warehouses  licensed  pursuant  to 
§  28.20-28.22,  or  by  employees  of  the 
United  Slates  Department  of 
Agriculture.  Each  sample  for  review 
classification  shall  be  taken,  handled, 
and  submitted  according  to  §  28.908  and 
to  supplemental  instructions  issued  by 
the  Director  or  an  authorized 
representative  of  the  Director.  Costs 
incident  to  sampling,  tagging, 
identification,  containers,  and  shipment 
for  samples  for  review  classification 
shall  be  assumed  by  the  producer.  After 
classification  the  samples  shall  become 
the  property  of  the  Government  unless 
the  producer  requests  the  return  of  the 
samples.  The  proceeds  from  the  sale  of 
samples  that  become  Government 
properiy  shall  be  used  to  defray  the 
costs  of  providing  the  services  under 
this  subpart.  Producers  who  request 
return  of  their  samples  after  classing 
will  pay  a  fee  of  25  cents  per  sample  in 
addition  to  the  fee  established  above  in 
this  section. 


Subpart  E— {Amended] 

15.  The  authority  citation  for  Subpart 
E  of  Part  28  continues  to  read  as  follows: 

-Authority:  Sec.  3c,  50  Stat.  62  (7  U.S.C. 
473c};  Sec.  3d,  55  Stat.  131  (7  U.S.C.  473d). 

16.  Section  28.956  is  amended  by 
revising  entry  numbers  and  fees  to  read 

as  follows: 

§  28.956     Prescribed  fees. 

Fees  for  the  fiber  and  processing  tests 
shall  be  assessed  as  listed  below: 


Item 
No. 


10 


2.Q 


KKTd  o<  tesi 


Fee 
test 


2.1 


3.0 


3.1 


Caiibrauon  conon  lor  use  with  High  Volume 
lr\st/\jrhents,  per  5  poorx!  package 

a.  f.o.b  Mer^prws  "'ennessee         

b-  By  surlace  deirvery  witfw  continental 
United  Stales  

c.  By  air  Ireignt  collect  outside  conti- 
nental United  Stales  

d.  By  air  paixsel  post  delivery  outside 
contmonlal  United  Slates  

Furnishing  mtemaoonal  calibration  cotton 
standards  writh  standard  values  lor  rr- 
cnmaire  readmg  and  titer  sfengir  si 
WfO  and  '^-inch  gage  and  fiL'':>grapr^ 
length: 

a.  f.o.b     Memphis,    "lenr^essee.     i-ti. 
sample 

b.  By  surlace  dalivety  nHthin  continental 
United  States.  S-*  sample 

c    By  air  traighl  coiiecl  ouisoe  con6- 

nental  United  States   ^  it  sample 

d    By  air  percel  post  detrvery  outsKte 
continental     United     Stales,      't-'b 

sample  

Furnishing  inter^^T'oi^a^  calibration  cotton 
Standards  wiin  stai-KJaro  vafjes  lor  m- 
cronaire  readirtg  oruy: 

a.  fob.    Memphis.    Te^j^essee      lib 
sample  

b.  Surlace   aeiivery   w^rtvr   continental 
United  States.  i-it  sample  _ _... 

C.  By  »»  tre-gnt  coiieci  oulside  conti- 
nental United  Siatev  t-ic  sampie  

d.  By  air  parcel  post  oerrvery  outside 
continental      united      States.      1-lb 

sample  

Furnishing  color  standard  including  a  set 
o<  standard  tnes  and  a  master  diagram 
tor   use   m   calibrating   NickersorvHunter 

Conon  Colonmeters  per  set       

Furnishing  replacement  caabiation  tiles  lor 
above  sets,  each  tile _... 


S8*00 
88  00 
B4  0O 

124  00 


'5  00 
16  00 
1500 

25  00 

23  00 
25  00 
23  00 

3' 00 

95  00 
'500 


I 


I 
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Item 
No 


KkxJ  0*  test 


Fee 
per 
test 


Item 
No. 


Kind  ot  test 


Furrwsrting  a  Coionmetef  calitwalHxi  sample 
box  containing  6  cotton  samples  with 
cotor  vatues  Rd  and  -^D  plotted  on  a 
coKx  diagram  Oased  on  the  NicKarson- 
HuntBf  Conon  Cotonmeter  per  box    25  00 

Fum^s^tng  new  CotoometOf  readings  on 
sarT>pies  m  caiibratton  boxes  returned  for 

check  readings,  per  &-samp*e  twx  1200 

50  HtQh  VoiurT»e  instrument  (HVi)  measure- 
ment RaportMig  rmcrorwtre.  iengtti.  tength 
uniformity.  ^-mtcTi  ^age  strengtn.  coky 
ar>d  trash  content  Based  on  a  6  oz  ( 1 70 
g)  sampte.  per  sample  V60 

Co<or  o*  ginr^ed  cotton  lint  Reporting  data 
on  tr«  reflectance  arxl  yellowness  wi 
■  xms  ol  Rd  and  b  values  as  based  on 
t^e  Nickersoo-Hunter  Cotton  Colonmeter 
on  samples  wt)»ch  measure  5  ■  6-W 
inches  and  we^gh  approximalety  50 
grams,  per  sample  .      . ...  1  08 

7.0  Fiber  ler>gth  o*  ginned  cotton  hnt  by  Fibro- 
graph  mettxxJ  Reportir>g  ihe  average 
length  and  average  ler>gth  unrtormity  as 
based  on  4  specimens  from  a  WerxJed 
sample,  per  sample 6  50 

7.1  Fiber  length  o#  girvted  cotton  Iml  by  Fibro- 
graph  method  Reportng  the  average 
ler^th  and  average  ler>gth  urvformtty  as 
based  or  2  specimerw  from  eacn  urv 
biended  sample 5  50 

BO  Pressley  strength  of  gtnnoQ  cotton  lint  by 
flat  burxUe  metfxid  for  either  zero  of  ht- 
tncTi  gage  as  specifted  by  applicant  Re- 
port)ng  the  average  strqrigth  as  based  on 
6  Specimens  from  a  trended  sample,  per 

sample  .  6  75 

Pressley   strength  of   girwied  cotton  tint  by 
tlal  OurxJIe  mett>od  *or  ertt^er  zero  or  W- 
inch  gage  as  specified  by  applicant    Re- 
porr»nq  ttie  st'ef>gth  as  based  on  2  spect-  ! 
rrwns   for   each   unblended   sample,    per 

sample  .  ...         j        5  50 

9.0     Sleiometer     strer>gth     and     etongatKXi     of  i 
gajnr^ed   cotton    tmt   t)y    the    flat   txjndle  I 
mettKKJ   for    ^  tncn  gage    Reporting  the 
average  strength  and  eiongalwn 
a    Based   on  6   spectmer^   frcn   each  ; 

Diended  sample   per  sample  .       J        B  75 

b    Based  on  4  specimer^s  from  each 

t>lended  sample,  per  sample 6.50 

c    Based  on  2  specKT>er\s  from  each 

btenoed  sample  per  sample        5.50 

10,0    Micronaire  readings  on  g»nned  tint   Report- 
tnq  the  rrwr^onaire  based  on  2  speomena 
I      per  sample  .    !  55 

10  1      Microrxaira   readw^   based   on    1    speomen  I 

pef  sample        !         ,30 

1 1  0     Fiber  matuTTty  and  firienesa  of  gifv>ed  cotton  I 
lint  by  the  Causticaire  method    Reportirtg 
the   average   matunty,    riner>ess..   and   m»- 
cror^are  reading   as   based   on   2   speo- 
merv  from  a  blended  sampte.  per  sampte.       10  00 
MimfTHxn  fee  50.00 

Fft>er  flner^ess  and  matunty  of  gmned  cotton 
Unt  by  the  tC-Shney  Ffneriess/ Maturity 
Tester  mettiod,  reporting  the  average  mi- 
crontare,  matunty  rabo.  percent  mature 
^tjers  and  tirieness  (linear  density)  based  , 
on  2  specimens  from  a  t)iended  sample 
per  sampte    .  .  600 

13.0  Fiber  length  array  of  cotton  samples    Re- 
porting the  average  percentage  of  fibers 
tjy  weight  m  each  i-K-inch  group,  average 
lengft)  and  average  ler^gth  vanability  as  ' 
based  on   3  spec'merv  from  a  bierxJed  I 
sample  I 

a  Ginned  cotton  lint  per  sample   65  00 

b  Cotton  comber  fK)*«s.  per  sample    I    103  00 

c  Ottwr  cotton  wastes  per  sample 125.00 

13.1  Fiber  lef>gth  array  of  cotton  samples  Re- 
porting the  average  percentage  o«  fibers 
by  weight  m  each  -■-inch  group,  average 
lertgth.  and  average  length  van2U>lity  as 
based  on  2  speameru  from  a  blended 
sample 

a  Girw^ed  cotton  hnt.  per  sample     j      48  00 

b  Cotton  comber  no»is.  per  sample      .    :      70  00 
c  Ott>er  cotton  wastes  per  sample i      97  00 


13.2 


14.0 


15.0 


16.0 


17.0 


19.0 


20.1 


UM  I 


Fee 
per 
test 


Fiber  ler>gth  array  o*  cotton  samples.  irx;kjd- 
mg  purified  or  absorbent  cotton  Report- 
ing ttie  average  percentage  of  fibers  by 
weight  tn  e«ch  v«-irx:h  group,  average 
tength  arxl  average  length  vanability  at 
based  on  3  specimens  from  a  blended 

sample,  per  sample  

Fiber  Length  afKJ  Ler>gth  Dislnbution  of 
cotton  samples  by  the  Alrr>eler  metfxxl. 
Reporting  ttie  upper  25  percerit  length, 
mean  length,  coefitoent  of  variation,  arxl 
short  fiber  percentages  by  weight 
numt>er  of  tuft  m  each  s-inch  group,  as 
based  on  2  specimens  from  a  blended 
sampte 
a     Repori    percentages    o*    liber    by 

weignt  only  

b      Report     percentages     of     fitter    by 

wetgh!  arx3  number  of  tufl   

c     Report    percentages    of    fiber    by 

weight,  number  ar>d  tuft      

Foreign  matter  content  of  cotton  samples. 

Reportir^  data  on  the  norvimt  content  at 

based  on  ttie  Shioey  Analyzer  separation 

of  lint  and  foreign  matter 

a  For  samples  of  ginr>ed  hnt  or  comber 

ftCHis.  per  iCX>-gram  specimen 

b.  For  samples  of  ginnirig  arx3  process- 
ing wastes  otfier  than  comber  noils, 

per  1 00-gram  specimen  

Neps  content  of  ginr>ed  cotton  tmt  Report- 
ing tt^  neps  per  100  square  iricf^es  as 
based  on  the  web  prepared  from  a  3- 
gram  specimen  by  using  accessory  eqmp- 
menf  with  the  mectiantcai  fiber  bierxler. 
per  sample  . 
Sugar  content  o*  cotton  Reporting  the  per- 
cent sugar  content  as  based  on  a  quanta 
tative    analysis    of    reducing    substances 

(sugars)  on  cotton  fibers,  per  sample „. 

Minimum  fee 

Mtrvature  cartJed  cotton  spinning  lest  Re- 
porting data  on  tenacity  (centinewtons 
per  tex)  of  22's  yarn  and  HVI  data  (see 
Item  5  0(  Based  or.  tt>e  processing  of  50 
grams  of  cotton  m  accordance  wrtr.  spe- 

oaf  procedures  per  sample 

Two-pourid  cotton  carded  yam  spmrttng  lest 
available  to  OjTton  breeders  onfy  Report- 
ing data  or  yam  sKem  8trer>gth.  yam 
appearance,  yarn  neps  arKl  the  dassifica* 
bon  arKl  the  fiber  ler>glh  of  tf>e  cotton  as 
well  as  comments  on  any  urnisual  proc- 
essir)g  per1ormar>ce  as  based  on  the 
processing  of  2  pounds  of  cotton  tn  ac- 
co^darice  with  starxlard  procedures  tnto 
two  Standard  carded  yam  numt>ers  err^- 
ployir>g   a  standa'd   twist   muttiptter,   per 

sample        .  

Cotton  carded  yarn  spinning  test  Reporting 
data  on  waste  extracted,  yam  skein 
strength,  yam  appearance,  yam  neps  and 
ciassificatian.  and  fiber  length  as  weft  as 
comments  summanzing  arty  unusual  ob- 
ser/ations  as  tjased  on  the  processing  of 
6  pouryis  of  cotton  m  accordance  with 
standard  laboratory  procedures  at  one  o( 
the  stanrjard  rates  of  carding  of  6H,  9^, 
or  12t  oourxJs-per-hour  into  two  of  the 
standard  oa.'ded  yam  rxjniber  of  8s,  14s. 
225,  36s  44s,  or  50s,  employing  a  Stand- 
ard twist  multiplier  ur^less  otherwise  spec- 
ified, per  sample 

Cotton  cardec  yam  spinning  test  (open-end) 
for  Short  staple  ("'aaryj  irx:ties  arx]  short- 
er) cottons.  Reportir^  data  on  waste  ex- 
tracted var^  skein  strength,  yarn  appear- 
ance, yam  r>ep8,  and  dassificatton  arvJ 
fiber  lengttt  as  well  as  comments  summa- 
nz)ng  any  unusual  observations  as  based 
on  the  pf0cess'r>g  of  6  pour>ds  of  cotton 
m  accoroarK:e  with  standard  laboratory 
proceourea  at  a  carding  rate  of  12^ 
poonds-per-hour  mio  8s  usir>g  a  sliver 
weight  of  6C  grairts  per  yard,  a  rotor 
speed  of  45,000  RPM.  and  opemng  roll 
speed  of  7  200  RPM  a  twtst  multiple  of 
4  5  and  ■  roior  diameter  of  46  millime- 
ters  « ™.™« ™,_.„™„^™.. 


117.00 


22.00 
27.00 

3^oo 


7.50 


Item 
No 


Kind  Of  test 


Fee 

per 
test 


21  0 


22  0 


23.0 


1400 


4.50 
22  50 


25  00 


24  0 


250 


251 


260 


105.00 


80.00 


28.0 


29.0 


291 


30.0 


31.0 


Spinntog  potentials  test  Determining  the 
finest  yam  which  can  be  spun  with  no 
ends  down  and  reportir>g  spirwwig  poterv 
tial  yam  number  This  lest  requires  an 
additional  4  pounds  of  cotton,  per  sample.. 
Cotton  combed  yam  spmrw^g  te«L  Report- 
ing data  on  waste  extracted,  yam  skem 
strength,  yam  appearance,  yam  neps, 
arvJ  dassiftcation  and  fiber  length  as  well 
as  comments  surnmaruing  any  urnjsual 
observaliorts  as  based  on  lf>e  processing 
of  8  pounds  of  cotton  m  accordance  wrth 
standard  procedures  at  one  of  tf>e  stand- 
ard rates  of  carding  of  4^.  6^.  or  9^ 
pourxis  per  fXKjr  mlo  two  of  the  standard 
combed  yam  numbers  of  22s.  36s.  44s. 
50s.  60s,  80s,  (X  1008  employing  a 
standard  twist  nxiltiplier  unless  otherwise 

specified,  per  sample 

Cotton  carded  and  combed  yam  spinning 
test  Reportir^g  tr>e  resuKs  as  based  on 
the  processtr>g  of  10  pounds  of  cotton 
mlo  two  of  the  starxlard  carded  and  two 
of  the  standard  combed  yam  numbers 
employing  the  same  cardmg  rate  and  the 
same  yam  numbers  for  txjth  tt>e  carded 

ana  the  combed  yams,  per  sample 

Cotton  carded  arxl  combed  yam  spinning 
test  Reporting  the  results  as  based  on 
the  processing  of  9  pourxte  of  cotton  into 
two  of  the  standard  combed  yam  num- 
bers employing  d^erent  cardmg  rates 
arxl/ or  yam  numt>er8  for  the  carded  arxJ 

combed  yams,  per  sample  

Processing  arxJ  testing  of  additional  yam. 
Any  carded  or  corT*>6d  yam  number  proc- 
essed in  connection  with  8puvHr>g  tests 
irxAxJir>g  ertt>er  additionel  yam  numbers 
or  additional  twist  muttipliers  employed  on 
the  same  yam  numt^ers.  per  addtttor^  lot 

of  yam 

Processir^  arxl  fumishtr^  of  addrtnyiai  yarn: 
Any  yarn  fxjmber  processed  m  connec- 
tion with  spinning  tests.  Approximatety 
300  yards  on  each  of  16  paper  tut>es  tor 
testing  t7y  the  applicant  per  addftx>nal  lot 

of  yam 

Twtst  m  yams  by  direct -counting  method. 
Reporting  direction  of  twist  and  average 
turns  per  inch  of  yam 

(a)  5ir>gle   yarns   based   on   40   speci- 
mens per  tot  of  yam. 

(b)  Plied  or  cabled  yams  based  on  10 
spean>ens,  per  lot  of  yam 

Sketn  strength  of  y»rrv  Reporting  data  on 
the  strength  and  the  yarn  numbers  tjased 
on  25  sketns  from  yam  furnished  by  ttie 
applicant  per  sample 

Appearance  grade  of  yam  furnished  on 
txx>btns  l>y  applicant.  Reporting  tt>e  ap- 
peararx^  grade  in  accordarx::e  with  ASTM 
standards  as  based  on  yam  wourxl  from 
one  bobbin,  per  bobt}in   „ 

Furnishing  yam  wound  on  boards  m  corv 
rwction  with  yam  appeararK»  tests 

Strength  of  cotton  fabnc  Reportir>g  tfw  av- 
erage warp  arxl  fillir>g  strer>gth  by  the 
garb  method  as  t>ased  on  5  breaks  for 
both  vrarp  arxJ  fillir>g  of  fabnc  funnsfied 
by  the  applicant  per  sampte    

Cotton  fabnc  analysts.  Reportir^g  data  on 
the  rxjmber  of  warp  arxl  fillir>g  threads 
per  irx:h  and  weight  per  yard  of  fabric  as 
t>ased  on  at  least  Itvee  (3)  6  ■  6-irx;h 
specimens  of  fabnc  wtwrh  were  proc- 
essed or  furnished  by  tfie  applicant,  per 
sample 

Chemical  finishir>g  tests  on  finist>er  drawing 
sliver.  The  Ahiba  Texomat  Dyer  is  used 
for  scouring,  bleachmg  arxl  dyemg  of  a  3- 
gram  sample.  Cokx  measurements  are 
made  on  the  unfinished,  bleached  arxl 
dyed  cotton  samples,  using  a  Huntertab 
Colortmeter.  Model  25  M-3  The  cokx 
values  are  reported  m  terms  of  reflec- 
tance  (Rd),  yeilawness  (-^b)  arxl  t>tue- 

r>ess  ("bl     ......™. « 

Mirwmum  fee 

Fumish*r>g  cop«s  of  test  data  worksheets 
Includes  irxlividual  observations  arxl  cal- 
culations wtuch  are  rK)t  routir>ely  furnished 
to  tT>e  app*»cant  per  sheet 


95.00 


140,00 


200.00 


220  00 


29  00 


40.00 


75.00 
22.00 


1100 


4.50 
650 


17.00 


29  00 


12.00 
36.00 


250 
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Item 
No. 


Kind  of  test 


Fee 
pei 
lest 


32  0 


33  0 


33  1 


340 


Furnishing  idenWied  conon  -.ampies  In- 
cludes samples  of  ginned  iini  siocK  at 
any  stage  or  processing  oc  testing  waste 
01  any  type,  yarn  o»  labnc  seiecied  and 
lOentitied  m  connectKxi  with  liber  ana/oc 
spinning  tests,  pet  ideniilied  sample 

Furnishing  additional  copies  ol  test  'eports 
Include  extra  copies  in  addition  lo  trie  2 
copies  routinely  furnished  in  connection 
with  each  test  item,  per  aoditionai  sheet 

Furnishing  a  cenified  relisting  of  test  'esults. 
Includes  samples  or  sut>-sampies  se'ecl- 
ed  Irom  any  previous  tests,  per  sheet 

Classification  of  ginr>ed  cotton  lint  is  avail- 
aoie  in  connection  w;th  other  'iDer  tests. 
under  the  provisions  ol  7  CFR  §  ?8  56,  at 
the  fees  prescnbed  by  7  CFH  §28  116. 
Classification  includes  grade,  staple,  arxJ 
micronaire  reading  based  on  a  6  oz  it 70 
g)  sampie 


300 


I  10 


1200 


PART  61— [AMENDED] 

■16.  The  authority  citation  for  Subpart 
A  of  Part  61  continues  to  read  as 
foUov.'s: 

Authority:  Sec.  205.  60  Stat.  1090.  as 
amended,  (7  U.S.C.  1624.  unless)  otherwise 

noted. 

Subpart  A— (Amended) 

17.  Sections  61.43,  61.44,  61.45  and 
61.46  are  revised  to  read  as  follows: 

§  61.43    Fee  for  sampler  s  license. 

In  the  examination  of  an  applicant  for 
a  license  to  sample  and  certificate 
official  samples  of  cottonseed  the  fee 
shall  be  S20.00.  but  no  additional 
charges  shall  be  made  for  the  issuance 
of  a  license.  For  each  renewal  of  a 
sampler's  license,  the  foe  shall  be  S18.00. 

§  61.44     Fee  for  chemist's  license. 

For  the  examination  of  an  applicant 
for  a  license  as  a  chemist  to  analyze  and 
certificate  the  grade  of  cottonseed  the 
fee  shall  be  S360.00.  but  no  additional 
charge  shall  be  made  for  the  issuance  of 
a  license.  For  each  renewal  of  a 
chemisfs  license  the  fee  shall  be 
Si  25.00. 

§  61.45    Fee  for  certificates  to  be  paid  by 
licensee  to  Service. 

To  cover  the  cost  of  administering  the 
regulations  in  this  part  each  licensed 
cottonseed  chemist  shall  pay  to  tne 
Service  Si. 35  for  each  certificate  of  the 
grade  of  cottonseed  issued  by  the 
licensee.  Upon  receipt  of  a  statement 
from  the  Service  each  mionth  showing 
the  number  of  certificates  issued  by  the 
licensee,  such  licensee  will  forward  the 
appropriate  remittance  in  the  form  of  a 
check,  draft,  or  money  order  payable  to 
the  "Agricultural  Marketing  Service, 
USDA." 


§61.46    Fees  for  the  review  of  grading  of 
cottonseed. 

For  the  review  of  the  grading  of  any 
lot  of  cottonseed,  the  fee  shall  be  $54,00. 
Remittance  to  cover  such  fee,  in  the 
form  of  a  check,  draft,  or  money  order 
payable  to  the  "Agricultural  Marketing 
Service,  USDA"  shall  accompany  each 
application  for  review.  Of  each  such  fee 
collected,  S18.00  shall  be  disbursed  to 
each  of  the  two  licensed  chemists 
designated  to  make  reanalysis  of  s'ich 
seed. 

Dated:  September  14,  1987. 
J.  Patrick  Boyle, 

A  dministrator.  Agricultural  Marketing 

Service. 

[FR  Doc.  87-21467  Filed  9-17-87;  8:45  am) 
BILLING  CODE  3410-02-M 

Food  and  Nutrition  Service 
7  CFR  Parts  272  and  277 
lAmd.  No.  2841 

Food  Stamp  Program;  Automation  of 
Data  Processing  (ADP)  Model  Plan 

agency:  Food  and  Nutrition  Service, 
USDA. 

action:  Final  rule/analysis  of 

comments. 

summary:  This  action  contains  final 

regulations  setting  forth  a  model  plan 
and  requirements  for  State  agency  plans 
for  the  comprehensive  automation  of 
data  processing  (ADP)  and 
computerization  of  information  systems 
(CIS)  under  the  Food  Stamp  Program 
(FSP),  as  required  by  the  Food  Secuntv 
Act  of  1985.  This  action  will  improve 
automation  m  the  Food  Stamp  Program. 
State  agencies  must  submit  ADP  plans 
by  October  1,  1987.  Proposed  regulations 
were  published  in  the  Federal  Register 
of  February  6,  1987.  Comments  on  the 
proposal  were  solicited  through  March 
23.  1987.  This  final  rulemaking  takes  the 
comments  received  into  account. 

dates:  Effective  September  18. 1987. 
except  for  §  272.1(g)(92)  which  is  not 
effective  until  0MB  clearance  is 
obtained.  State  agencies  must  submit 
ADP/CIS  plans  by  October  1,  1987.  They 
must  begin  to  implement  these  plans 
October  1. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  regarding  this  rulemaking 
should  be  directed  to  Patricia  Warner, 
Chief.  Administration  and  Design 
Branch,  Program  Development  Division, 
Food  and  .Nutrition  Service.  USDA, 
22302,  (703)  756-3383. 


SUPPLEMENTARY  INFORMATION: 
Effective  Date 

Since  the  law  requires  submission  of 
the  ADP  model  plan  by  October  1,  1987. 
good  cause  exists  pursuant  to  5  U.S.C. 
553(d)  for  publication  of  this  rule  less 
than  30  days  from  its  effective  date. 

Classification 

Executive  Order  12291 

The  Department  has  reviewed  this 
action  under  Executive  Order  12291  and 
Secretary's  Memorandum  No.  1512-1.  It 
has  been  determined  that  this  action 
would  not  result  in  an  annual  effect  on 
the  economy  of  Si 00  million  or  more: 
and  it  will  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  Therefore,  the  Department  has 
classified  this  action  as  "not  major". 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 

the  Catalog  of  Federal  Domestic 
Assistance  under  .No.  10.551.  For  the 
reasons  set  forth  in  the  Final  rule  related 
Notice  to  7  CFR  Part  3015.  Subpart  V  (48 
FR  29115),  this  program  is  excluded  from 
the  scope  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials. 

Regulatory  Flexibility  Act 

This  action  has  also  been  reviewed  in 
relation  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (Pub 
L.  96-354.  94  stat.  1164.  September  19. 
1980).  S.  Anna  Kondratas,  Administrator 
of  the  Food  and  Nutrition  Service  (F\S), 
has  certified  that  this  action  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  action  simply  resuits  in 
development  of  a  model  plan  and  State 
agency  plans  which  will  improve  the 
efficiency  and  cost  effectiveness  of  the 
FSP  through  the  effective  use  of  ADP 
and  information  retrieval  systems. 

Paperwork  Reduction  Act 

Information  collection  requirements 
contained  in  this  regulation  have  been 
submitted  to  the  Office  of  Management 
and  Budget  under  the  provisions  of  the 
Paperwork  Act  of  1980  (Pub.  L.  96-511) 
and  will  not  be  effective  until  OMB  has 
approved  them. 

Background 

On  February  6, 1987,  the  Department 
published  in  the  Federal  Register  (52  FR 
3817}  a  Notice  of  Proposed  Rulemaking 
(NPRM)  which  proposed  a  model  plan 
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and  requirements  for  State  agency  plans 
for  the  Comprehensive  automation  of 
data  processing  (ADP)  and 
computerization  of  information  systems 
(CIS)  under  the  Food  Stamp  Program,  as 
required  by  the  Food  Security  Act  of 
1985.  Although  the  comment  period  on 
the  NPRM  closed  March  23, 1987.  the 
Department  accepted  comments  until 
April  14.  1987,  This  action  contains  an 
analysis  of  the  significant  comments 
received,  addresses  the  changes  made 
and  not  made,  and  sets  forth  the  final 
rulemaking.  Readers  may  need  to  refer 
to  the  NPRM  for  a  more  complete 
understanding  of  the  Department's 
actions  or  public  comments  on  those 
actions. 

The  Department  received  94 
comments  from  a  total  of  16 
commenters.  The  Department  received 
comments  from  13  individual  State 
agencies,  one  private  industry 
organization,  the  Department  Office  of 
the  Inspector  Geneial,  and  the  State 
agency  Advisory  Committee  which  had 
assisted  in  the  development  of  the 
NPRM.  (This  group  represented  seven 
State  agencies  and  met  with  FNS  March 
19  and  20,  1987.)  FNS  has  carefully 
considered  all  of  the  comments 
received.  As  a  result,  clarifications  have 
been  made  to  the  preamble  and  the  rule. 
These  changes,  along  with  significant 
comments  which  were  not  adopted,  are 
explained  below. 

Preamble 

Several  commenters  had  questions 
and  concerns  about  the  Functionally 
Automated  Client  Transaction  System 
(FACTS)  document  (a  detailed  model  for 
States  to  use  in  developing  Statewide 
automated  program  systems)  which  FNS 
had  offered  to  provide  as  technical 
assistance  for  State  agencies.  More  than 
a  dozen  individuals  and  organizations 
requested  copies  of  FACTS  and  copies 
were  provided  to  the  seven  members  of 
the  State  Advisory  Committee.  One 
commenter  suggested  that  FACTS  be 
mandated  because  of  its  controls 
designed  to  reduce  fraud  and 
inefficiency  and  its  compliance  with 
OMB  Circular  A-90.  The  same 
commenter  wanted  FACTS  to  be 
updated  at  least  annually.  Other 
commenters  wanted  FACTS  and  the 
Family  Assistance  Management 
Information  System  (FAMIS)  to  be 
consistent  whenever  possible  and  one 
commenter  wondered  whether  FNS 
would  rely  heavily  on  FACTS  to 
approve  ADP/CIS  plans  or  Advance 
Planning  Documents  (APDs). 

In  response  to  these  comments,  FNS 
wants  to  clarify  that  FACTS  was  offered 
in  the  NPRM  as  a  technical  assistance 
document.  It  was  not  intended  that  State 


agencies  attempt  to  be  certified  under 
the  FACTS  system,  as  they  may  be 
under  the  FAMIS  system,  or  that  FNS 
Regional  Offices  would  use  FACTS  to 
approve  State  ADP/CIS  plans.  Although 
FACTS  IS  similar  to  the  FAMIS  system 
and  is  compatible  with  that  system,  to 
the  extent  possible,  its  basic  purpose  is 
somewhat  different  from  FAMIS. 
FACTS  was  intended  as  a  possible  tool 
for  State  agencies  which  have  not  yet 
proceeded  far  in  automation  and  are 
interested  in  knowing  detailed 
functional  requirements  for  the  Food 
Stamp  Program.  It  can  be  a  useful 
starting  point  for  discussions  between 
State  agencies  as  they  consult  with  one 
another  in  developing  and  implementing 
their  State  plans,  and  it  can  be  used  as  a 
checklist  or  tool  for  State  agencies  in 
evaluating  their  discussions.  FACTS  is 
not  intended  to  be  a  substitute  for  State 
agency  consultations,  which  FNS  is 
strongly  encouraging  from  the  earliest 
stages  of  ADP/CIS  plan  development. 
Furthermore,  the  emphasis  which  will  be 
placed  on  transfers  of  existing  systems 
will  make  such  consultations  more 
important,  and  reliance  on  FACTS  less 
important  as  the  FACTS  system  has  not 
actually  been  implemented  in  any  State 
and  so  could  not  be  transferred.  Thus, 
we  repeat  that  FACTS  is  technical 
assistance  only  and  not  a  mandated 
document. 


I 


Section  272.2fe)fij— Submittal 
Requirements. 

Some  commenters  objected  to  the 
October  1, 1987  date  for  submission  of 
their  State  plans  and  the  October  1, 1988 
date  to  begin  implementing  their  plans. 
Some  commenters  objected  to  the  30- 
day  turnaround  State  agencies  are 
required  to  meet  in  making  changes  to 
their  timely-submitted  State  plans  in 
order  to  bring  them  into  conformance 
with  FNS  standards.  The  Department  is 
changing  the  time  period  for  most  State 
agencies  to  make  revisions  in  their 
ADP/CIS  plans.  Based  on  comments 
from  a  number  of  commenters,  the  time 
period  is  being  extended  to  60  days 
because  the  previous  30-day  period  did 
not  afford  enough  time  in  States  where 
coordination  among  many  different 
parts  of  the  organization  would  have  to 
take  place.  Some  commenters  suggested 
that  FNS  also  have  a  deadline  for 
reviewing  State  ADP  plans.  Section 
272.2(e)  already  requires  that  State  plan 
documents  be  approved  or  denied  or 
additional  information  be  requested 
within  30  days.  Thus,  ADP/CIS  plans 
will  automatically  be  approved  within 
30  days  as  a  part  of  the  State  plan, 
unless  a  State  agency  hears  otherwise. 
This  does  not  mean  that  the  State 


agency's  APD  would  be  approved, 
however. 

There  is  no  change  in  the  dates  State 
agencies  must  submit  their  ADP  plans 
(October  1, 1987)  or  begin  to  implement 
them  (October  1, 1988).  These  dates 
were  specified  by  Pub.  L.  99-198,  section 
1537.  However,  FNS  believes  that  some 
commenters  objected  to  these  dates 
primarily  because  they  believed  that  the 
amount  of  work  involved  on  their  parts 
was  greater  than  that  which  is  really 
expected  by  FNS.  Thus,  FNS  is 
clarifying  that  a  State  ADP/CIS  plan 
does  not  need  to  be  as  detailed  as  an 
APD.  This  is  discussed  further  in  the 
section  of  the  preamble  entitled 
§  272.10(a) — "Requirement  to 
Automate".  In  addition,  because  of  the 
limited  time  period  between  now  and 
October  1, 1987,  when  State  ADP/CIS 
plans  are  due,  some  State  agencies  may 
find  it  difficult  to  accomplish  all  of  the 
planning  necessary  to  develop  their 
plans.  Those  State  agencies  may  submit 
their  ADP/CIS  plans  in  two  parts.  The 
first  part,  which  is  required  to  be 
submitted  October  1, 1987,  would 
consist  of  an  assessment  of  ADP  status 
and  needs.  In  this  initial  submission 
State  agencies  would  indicate  which 
functions  in  §  272.10  are  automated  and 
which  are  not.  By  January  1, 1988,  the 
State  agency  would  submit  either  a 
justification  for  not  automating  the 
functions  which  are  not  automated  or  a 
timetable  and  overall  plan  for  the 
automation  process.  This  two-step 
process  should  ease  the  burden  in  State 
ADP/CIS  plan  development.  However, 
because  of  the  need  for  the  Department 
to  send  a  report  to  the  Congress  on  State 
agencies'  automation  status  by  April  1, 
1988,  the  January  1, 1988  date  cannot  be 
extended  and  all  State  agencies  must 
have  approved  ADP/CIS  plans  by 
March  1, 1988.  Finally.  FNS  has  clarified 
that  when  it  is  considering  whether  or 
not  a  State  agency  has  "begun"  to 
implement  their  ADP/CIS  plan  FNS  will 
consider  reasonable  and  substantial 
efforts  on  the  part  of  the  State  agency  to 
be  a  "beginning". 

Section  272.10(a) — Requirement  to 
Automate. 

A  number  of  commenters  noted  that 
FNS  had  a  strong  bias  toward 
automation  in  the  NPRM.  One 
commenter  supported  this  bias,  noting 
that  automation  would  increase 
productivity  in  the  Food  Stamp  Program. 
However,  four  commenters  objected, 
stating  that  the  bias  toward  automation 
was  inconsistent  with  the  statutory 
language,  was  not  what  Congress 
intended,  and  did  not  give  State 
agencies  flexibility. 


UM  I 
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In  response  to  comments,  FNS 
reviewed  the  statute  and  the  legislative 
history.  When  a  similar  provision  was 
first  introduced  by  Senator  Boschwitz  of 
Minnesota  [Congressional  Record  S 
16270,  November  22, 1985).  he  noted 
that,  under  it.  States  would  be 
encouraged  to  automate  the  Food  Stamp 
Program  (FSP)  and  that  the  provision 
would  increase  the  level  of  automation 
in  the  FSP. 

H.  Rpl.  9^-271  on  H.R.  2100.  dated 
September  13,  1985.  also  addresses  a 
provision  similar  to  the  enacted  statute 
stating  that  the  Secretary  would  not 
mandate  a  particular  approach  and  that 
the  Secretar>''s  ability  to  mandate  the 
use  of  computers  would  be  intended  to 
be  limited  to  specific  severe  problems  in 
a  State. 

FNS  agrees  with  the  commenlers  that 
the  Congress  intended  to  provide  State 
agencies  with  some  flexibility, 
consistent  with  sound  program 
administration.  However,  the 
Department  interprets  the  Congressional 
purpose  behind  the  enacted  statute  to  be 
to  motivate  State  agencies  to  consider 
some  additional  automation  as  a  result 
of  this  provision.  Furthermore,  the 
language  of  the  statute  specifically 
states  that  the  Secretary's  approval  is 
required  for  a  State's  plan  to  reflect  the 
State  agency's  existing  system,  thus 
emphasizing  that  maintenance  of  the 
status  quo  is  not  automatically  intended. 
Thus,  some  bias  toward  automation 
would  seem  to  be  appropriate  and 
consistent  with  the  reason  for  passage 
of  this  legislation. 

The  degree  of  automation  intended  is 
at  issue,  however.  Under  the  proposed 
rule,  "State  agencies  are  required  to 
appropriately  and  efficiently  automate 
their  FSP  operations."  The  proposal 
notes  that  some  State  agencies  may 
have  less  automation  than  others 
depending  on  the  efficiency  and 
effectiveness  of  their  programs.  The 
preamble  in  the  NPRM  states  that  State 
agencies  may,  with  FNS  approval,  elect 
to  continue  use  of  a  manual  system 
where  that  would  be  dictated  by  the 
individual  circumstances  of  the  State. 
Thus,  a  manual  system  is  not  precluded 
by  the  NPRM.  What  State  agencies  seem 
to  be  objecting  to  is  the  requirement  in 
§  272.10(a)(2)  that  State  agencies  which 
do  not  plan  to  automate  some  of  the 
activities  specified  in  §  272.10(b)  must 
include  as  part  of  their  plans  their 
reasons  for  not  automating,  and  these 
reasons  must  include  cost-effectiveness. 

FNS  believes  that  this  is  a  reasonable 
requirement.  However.  State  agencies 
may  have  differing  expectations 
concerning  what  is  an  appropriate 
justification  in  the  ADP/CIS  plan  for  not 
automating  a  particular  program  area. 


Therefore.  FNS'  expectations  need  to  be 
clarified.  FNS  is  not  requiring  State 
agencies  to  undergo  extensive  studies  or 
extensive  cost/benefit  analyses.  Nor  is 
it  requiring  State  agencies  to  automate 
when  automation  would  not  be 
appropriate.  Its  primary  interest  is  for 
State  agencies  to  review  the  possibilities 
for  automation  in  their  States.  If  the 
State  agency  is  automated  in  a 
particular  area,  it  does  not  need  to 
provide  further  information  other  than  to 
state  that  it  is  automated  in  that  area.  If 
a  State  agency  is  not  automated  in  an 
area,  then  a  brief  discussion  of  whether 
additional  automation  is  needed  is 
required.  FNS  does  not  intend  to 
mandate  automation  in  a  particular 
State  unless  there  is  a  significant 
problem  that  automation  can  solve.  On 
the  other  hand,  FNS  is  not  willing  to  pay 
for  unnecessary  automation  efforts,  so 
State  agencies  should  keep  in  mind  that 
they  should  plan  for  appropriate  levels 
of  automation. 

One  commenter  suggested  that  FNS 
provide  a  model  format  to  help  guide 
State  agencies  on  what  information 
should  be  in  their  plans  and  how  FNS 
would  like  to  see  it  presented.  A 
checklist  to  guide  State  agencies  in 
comparing  their  systems  to  the  model 
plan  is  available  from  FNS  Regional 
offices.  Also,  State  agencies  may  wish 
simply  to  take  the  provisions  in  the 
mode!  plan  or  in  FACTS,  section  by 
section,  and  develop  their  own  checklist 
or  format. 

Several  comments  were  received  on 
the  relationship  between  the  APD 
process  and  the  ADP/CIS  plans.  One 
commenter  suggested  that  FNS  accept 
approved  APDs  in  place  of  the  ADP/CIS 
plan  and  that  FNS  identify  any  areas  of 
incompleteness  in  the  APD.  Another 
commenter  thought  that  State  APDs 
needed  to  be  updated  to  include  the 
model  plan  requirements.  One 
commenter  wondered  if  the  ADP/CIS 
plan  and  the  APD  need  to  be  submitted 
simultaneously.  In  an  effort  to  avoid 
duplication  and  to  minimize  the  burden 
on  State  agencies,  we  are  making  some 
changes.  Ail  State  agencies  are  now 
required  to  submit  some  type  of  ADP/ 
CIS  plan.  However,  the  format  and 
length  of  that  plan  will  differ  depending 
on  the  degree  of  automation  within  each 
State.  The  ADP/CIS  plan  will  consist  of 
one  of  the  following; 

1.  For  State  agencies  which  are 
sufficiently  automated  in  each  area 
specified  in  §272.10fb].  a  certification 
that  they  are  automated  in  each  area 
will  be  sufficient. 

2.  For  State  agencies  which  are 
sufficiently  automated  in  some,  but  not 
all,  areas  specified  in  §  272.10(b).  the 
State  ADP/CIS  plan  would  consist  of 


two  parts.  The  first  part  would  be  the 
State  agency's  certification  as  to  the 
areas  in  which  they  are  automated.  The 
second  part  would  concern  the  areas 
which  are  not  automated  or  which,  in 
the  State  agenc>  s  opinion,  are  not 
automated  sufficiently  For  each  of  these 
areas  State  agencies  would  include  iheir 
plans  for  automating  these  areas, 
including  their  timeframes  for  any 
planned  activities.  State  agencies  which 
are  not  planning  to  automate  each  of  the 
areas  specified  in  §  272, 10(b)  or  which 
are  not  already  automated  in  these 
areas  would  have  to  provide 
justification. 

3.  For  State  agencies  which  are  not 
sufficiently  automated  in  any  of  the 
areas  specified  in  §  272.10(b'),  the 
longest  and  most  detailed  ADP/CIS  plan 
would  have  to  be  submitted.  This  would 
have  to  include  timeframes  for  each 
activity  planned  or  a  justification  of  why 
they  would  not  automate. 

Regardless  of  the  type  of  plan 
submitted,  any  justification  for  not 
automating  must  take  cost/effectiveness 
into  consideration. 

Under  §§  276.4  and  277.16,  State 
agencies  which  do  not  comply  with  food 
stamp  regulations  or  the  provisions  of 
the  FNS-approved  plan  of  operation  may 
have  their  administration  of  the  FSP 
determined  to  be  inefficient  and/or 
ineffective  and  funds  that  would 
otherwise  be  paid  may  be  disallowed. 
According  to  section  1537(c)  of  Pub.  L 
99-198.  funds  may  also  be  disallowed 
for  failure  to  comply  with  provisions 
relating  to  the  ADP/CIS  plan.  This  is 
clarified  in  §  272.10(a),  which  had 
proposed  that  State  agencies  must 
automate  appropriately  and  effectively. 
In  response  to  comments,  FNS  is 
clarifying  precisely  which  requirements 
must  be  met  so  as  to  avoid  funds  being 
disallowed.  State  agencies  may  have 
funds  withheld  for  failure  to  submit, 
revise,  or  timely  implement  their  ADP 
plans.  Section  272.10(a)  states: 

Appropriate  and  efficient  automation 
levels  are  those  which  result  in  effective 
programs  or  in  cost  effective  reductions  in 
errors  and  improvements  in  management 
efficiency,  such  as  decreases  in 
administrative  costs 

This  should  be  the  goal  of  any 
automation  effort  under  the  Food  Stamp 
Program.  Automation  for  automation's 
sake  is  not  the  objective  of  this  rule. 
Although  FNS  considered  the  possibihty 
of  actually  quantifying  measures  of 
"appropriate  and  effective'  by 
suggesting  that  administrative  costs  or 
errors  must  decrease  by  a  pa.'ticular 
amount  in  a  specified  time  period.  FNS 
felt  that  it  would  be  too  narrow  to  focus 
on  automation  alone  to  reduce 
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administrative  costs  and  errors. 
However.  FNS  is  replacing  the  words 
"appropriate  and  efficient"  with  a 
synonym,  "sufficient,"  in  order  to  more 
closely  tie  in  the  regulation  with  the 
statute,  which  specifies  that  State 
agencies  with  sufficient  ADP/CIS 
systems  may  have  their  State  plans 
reflect  their  existing  systems.  We 
believe  that  this  will  provide  State 
agencies  with  more  flexibility  because 
State  agencies  will  not  necessarily  have 
to  automate  in  order  to  retain  funding. 
State  agencies  must  consider 
automation,  however:  and  they  would 
have  to  either  plan  to  automate  or 
receive  FNS  approval  of  their  plans 
justifying  why  they  are  not  automating. 
If  the  planned  automation  is  extensive 
enough  or  enhanced  funding  is  desired, 
State  agencies  will  have  to  submit  or 
revise  an  APD.  This  would  not  be 
different  from  current  rules  when  a 
rethinking  of  State  agency  needs  results 
in  a  change  in  the  APD.  Thus,  the  goal  of 
the  ADP/CIS  plan  is  not  to  displace 
existing  State  initiatives  but  to 
supplement  them  as  appropriate. 
One  commenter  wanted  Slate 
agencies  to  have  the  right  to  appeal  an 
FNS  decision  on  whether  they  should 
automate  a  particular  area.  FNS  will  not, 
in  general,  be  making  the  initial  decision 
whether  or  not  a  Stale  will  automate  an 
area.  Stale  agencies  will  be  making 
these  decisions  and  these  will  be 
approved  by  FNS.  If  FNS  decides  to 
withhold  funds  from  a  State  agency  as  a 
result  of  its  failure  to  develop  or 
implement  an  approved  ADP/CIS  plan, 
Stale  agencies  retain  the  right  to  appeal 
this  decision  under  §  276.1(b). 

Section  272.10(a]|2)  of  the  proposed 
rule  also  addressed  the  transfer  of  ADP 
systems  from  one  State  to  another. 
What  it  proposed  was  that  Stale 
agencies  consider  transferring  a  system 
from  another  State  agency  as  part  of  the 
process  of  determining  how  the  State 
agency  would  fulfill  an  identified 
automation  need.  Further,  the  proposal 
specified  several  reasons  why  a  Slate 
agency  might  reject  a  possible  transfer 
and  said  that  these  reasons  would  not 
be  deemed  adequate  bases  for  such  a 
rejection.  The  Department  was  strongly 
indicating  its  belief  that  the  most  cost 
effective  means  of  fulfilling  an  identified 
automation  need  was  through  transfer. 

Many  comments  were  rei:eived  on  this 
proposed  provision.  Two  commenters 
supported  the  strong  emphasis  on 
transfers,  but  many  commenters 
opposed  it.  Those  opposing  it  did  not 
seem  to  be  opposed  to  transfer  perse. 
Rather.  Ihey  were  opposed  to  the 
restriction  of  Stale  agency  flexibility  in 
planning  ADP  systems  that  was 


embodied  in  the  rule.  Many  of  these 
commenters  pointed  out  that  the  reasons 
set  forth  in  the  preamble  as 
unacceptable  justifications  for  rejecting 
transfers  were  actually  the  best  reasons 
for  not  doing  transfers.  Other 
commenters  were  confused  as  to  how 
the  assessment  of  transfers  fit  into  this 
ADP  planning  process.  In  their  view,  the 
actual  assessment  of  whether  a 
particular  transfer  would  be  appropriate 
was  more  properly  a  part  of  the 
Advance  Planning  Document  process 
rather  than  this  process. 

The  Department  carefully  considered 
these  comments  and  has  made  changes 
in  the  rule.  One  change  made  by  the 
Department  in  this  provision  was  to 
clarify  how  the  consideration  of 
transfers  is  to  fit  into  the  ADP  planning 
process.  After  reviewing  the  proposal, 
the  Department  determined  that  much  of 
the  specific  activity  with  regard  to 
assessing  the  appropriateness  of 
transfers  needs  to  be  done  as  part  of  the 
Advance  Planning  Document  process.  It 
is  during  that  process  that  State 
agencies  must  develop  specifications  for 
systems  and  make  choices  as  to  how  an 
operation  is  best  automated.  The  ADP 
planning  process  which  this  rule 
establishes  is  much  more  general  in 
nature.  The  Department  is  not  expecting 
State  agencies  to  be  making  choices  of 
systems  and  commitments  to  particular 
methods  of  automation  as  part  of  the 
ADP  planning  process.  Consequently, 
the  Department  decided  to  amend  the 
Advance  Planning  Document  process 
rules  to  ensure  that  transfers  are  given 
proper  attention  then.  A  proposed  rule 
changing  those  procedures  will  be 
issued  shortly  and  will  reflect  this 
change. 

While  the  Department  is  adding 
language  regarding  transfers  to  the 
Advance  Planning  Document  rules,  it  is 
not  removing  the  language  from  the  ADP 
plan  rules.  Even  though  the  Department 
believes  that  the  vast  amount  of  work 
needed  to  be  done  in  asssessing 
transfers  will  be  done  during  the 
Advance  Planning  Document  process,  it 
also  believes  that  the  general  ADP  plans 
required  by  these  rules  must  show  that 
such  work  is  scheduled.  Therefore,  these 
rules  require  that  State  agencies  show  in 
the  plans  they  develop  that  they  will 
consider  transfers. 

Another  change  has  been  in  the  way 
the  reasons  for  rejecting  transfers  will 
be  considered.  In  the  proposal,  the 
Department  listed  five  reasons 
commonly  cited  for  rejecting  transfers 
and  said  that  these  would  be 
unacceptable.  In  the  final  rule,  we  say 
that  State  agencies  which  cite  any  of 
these  reasons  should  not  expect 
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automatic  approval.  Any  State  agency 
that  cites  one  of  these  reasons  for 
rejecting  transfer  will  need  to  show  why 
the  barriers  cannot  be  overcome.  As 
noted  above,  this  presentation  by  State 
agencies  would  be  done  as  part  of  their 
development  of  an  Advance  Planning 
Document. 

The  final  area  of  concern  raised  by 
commenters  was  how  State  agencies 
would  find  out  about  possible  systems 
that  could  be  transferred.  Suggestions 
centered  on  having  FNS  act  as  a 
clearinghouse  of  information  or  a 
facilitator,  matching  State  agencies  with 
others  that  have  potentially  transferable 
systems.  The  Department  recognizes 
that  FNS  has  an  important  role  to  play 
in  this  regard  and  has  changed  this  rule 
to  indicate  that  Stale  agencies  that  want 
assistance  can  turn  to  FNS  to  get  it.  The 
Agency  will  provide  assistance  as 
needed  to  any  State  agency  needing 
help  in  identifying  systems  operated 
elsewhere  that  could  fulfill  their  needs. 

Section  272.10(b). 

Several  comments  were  made 
suggesting  additional  elements  be  added 
to  the  model  plan  and  several 
commenter  objected  to  items  which 
were  included.  Some  elements  are  being 
added  to  the  provisions  of  the  model 
plan,  not  to  impose  new  requirements 
but  to  clarify  proposed  requirements.  In 
response  to  comments,  the  listing  of 
"other"  elements  that  affect  household 
eligibility  in  §  272.10(b)(l)(ii)  will  be 
expanded.  No  more  elements  will  be 
required;  more  elements  will  be 
mentioned.  Additional  items  mentioned 
will  included  disqualification  actions, 
categorical  eligibility,  and  employment 
and  training  status. 

One  commenter  opposed  the 
requirement  in  §  272.10(b)(l)(vi)  that  an 
approvable  system  must  be  able  to 
"generate  notices  to  other  appropriate 
programs  or  recipient  eligibility, 
changes,  and  referrals."  We  are, 
accordingly,  clarifying  this  provision  to 
read,  "generate  information,  as 
appropriate,  to  other  programs." 

Two  commenters  had  comments 
concerning  the  eventual  direct 
transmisison  of  required  data  from  Stale 
agencies  to  FNS.  One  commenter 
wanted  FNS  to  allow  for  the  manual 
adjustment  of  data  in  some  cases,  rather 
than  it  being  entirely  automated. 
Another  commenter  thought  that  the 
cost  of  a  State  agency's  achieving 
compability  with  FNS'  system  should  be 
borne  by  FNS.  We  agree  that  data 
should  be  manually  adjusted  at  times, 
and  we  do  not  see  human  intervention 
as  incompatible  with  a  fully  automated 
system.  We  are  not  adopting  the  second 
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comment.  FNS  funding  authority  is  not 
increased  by  Public  Law  99-198  so  FNS 
could  provide  up  to  75  percent  funding 
for  certain  approved  systems.  However, 
State  agencies  are  reminded  that  the 
NPRM  only  required  them  to  provide  for 
the  eventual  direct  transmission  of  data 
to  FNS. 

A  number  of  comments  were  received 
on  the  provision  in  the  NPRM  to 
withhold  administrative  funds  from 
State  agencies  for  noncompliance  with 
this  rule.  One  commenter  supported  this 
provision  and  proposed  that  the 
requirements  in  the  FACTS  document  be 
used  as  the  basis  for  determining  what 
is  an  appropriate  level  of  automation. 
FNS  did  not  adopt  this  suggestion.  As 
already  discussed.  FNS  is  not  mandating 
use  of  the  FACTS  document  in  order  for 
a  State  to  receive  its  regular  levels  of 
funding. 

The  preamble  of  the  proposed  rule 
had  noted  that  funds  could  be  withheld 
if  State  agencies  did  not  automate 
sufficiently  and  effectively.  Two 
commenters  wanted  FNS  to  define 
"sufficiently  and  effectively". 

We  have  given  some  consideration 
whether  or  how  to  define  "sufficiently 
and  effectively"  in  determining  whether 
to  withhold  State  Administrative  funds. 
FNS  wants  to  emphasize  that  we  were 
not  intending  to  establish  "sufficient  and 
effectively"  as  the  sole  criteria  for 
withholding  funds  but  was  using  this 
phrase  as  a  shorthand  for  the  provisions 
contained  in  the  enacted  statute  and  in 
§  276.4  of  the  regulations.  Section  1537 
of  Pub.  L  99-198  states  that  State 
agencies  which  already  have 
"sufficient"  ADP  and  CIS  systems  may 
submit  State  plans  which  reflect  their 
existing  systems.  We  assume  that  the 
commenters  required  guidance  on  what 
is  a  sufficient  system. 

Therefore,  FNS  has  revised  $  272.10  to 
state  that  "sufficient  automation  levels 
are  those  which  result  in  effective 
programs  or  in  cost  effective  reductions 
in  errors  and  improvements  in 
management  efficiency,  such  as 
decreases  in  program  administrative 
costs."  As  noted  earher,  FNS  may 
withhold  funds  if  a  State  agency  does 
not  submit  an  approvable  plan  in 
accordance  with  the  deadlines  or  if  the 
State  agency  does  not  comply  with  their 
approved  plan. 

A  number  of  commenters  also  wanted 
FNS  to  provide  for  enhanced  funding  for 
the  development  and  operation  of 
automated  systems,  with  one 
commenter  wanting  90  percent 
enhanced  funding,  as  HHS  provides. 
One  commenter  stated  that  the  model 
plan  is  almost  identical  to  the  basic 
requirements  for  enhanced  funding 
while  it,  in  itself,  does  not  provide 


enhanced  funding.  State  agencies  are 
aware  of  the  statutory  and  regulatory 
language  describing  the  requirements 
which  must  be  met  in  order  to  qualify 
for  enhanced  funding.  FNS  wants  to 
acknowledge  that  State  agencies  which 
automate  ever>'  area  specified  in 
§  272.10(b)  would  probably  be  eligible 
for  75  percent  enhanced  funding  for  the 
development  of  their  systems  if  they 
were  to  apply  for  it.  However.  FNS'does 
not  have  the  legal  authority  to  provide 
funding  over  75  percent  for  the 
development  of  systems  or  funding  over 
50  percent  for  the  operation  of  systems. 
F.NS  does  not  want  to  automatically 
provide  enhanced  funding  for 
developing  the  State  ADP/CIS  plan 
because  the  State  ADP/CIS  plan  could 
consist  of  a  certification  of  an  existing 
sysiem  or  a  type  of  exception  report  on 
an  existing  system,  which  would  not 
necessarily  involve  procedures  that 
would  qualify  for  erihanced  funding. 
In  the  review  process  it  was  noted 
that  the  revision  to  §  277.18(a)(2j  could 
mistakenly  be  Interpreted  to  require 
implementation  of  the  model  plan  as  a 
requirement  for  receipt  of  75  percent 
funding  of  State  agency  ADP  efforts.  As 
stated  in  the  NPRM,  this  was  not 
intended  and  the  language  of  the  final 
regulation  has  been  modified  to  reflect 
the  actual  intent  of  FNS.  In  addition,  the 
language  of  the  regulation  reflects  that 
State  agencies  do  not  have  to  provide 
for  the  capability  of  directly  transmitting 
data  to  FNS  in  order  to  receive  75 
percent  funding.  The  requirement  to 
eventually  directly  transmit  data  to  FNS 
was  added  to  the  program  functional 
standards  that  had  been  in  §  277.18(c) 
when  they  were  proposed  to  be  moved 
to  5  272.10.  It  was  intended  that  this 
requirement  be  taken  into  consideration 
when  the  State  agencies  developed  their 
ADP/CIS  plans  and  was  meant  to  affect 
the  ADP/CIS  plans  only.  Accordingly, 
the  language  of  the  regulation  is  being 
amended  to  reflect  the  original  intent 
that  the  eventual  capability  to  directly 
transmit  data  to  FNS  is  not  a 
requirement  to  receive  75  percent 
funding. 

List  of  Subjects 

7  CFR  Part  272 

Alaska,  Civil  rights.  Food  stamps. 
Grant  programs — social  programs. 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  277 

Food  stamps.  Government 
procurement.  Grant  programs — social 
programs.  Investigations.  Reporting  and 
recordkeeping  requirements. 


Accordingly,  Parts  272  and  277  are 
amended  as  follows: 

1.  The  authority  citation  for  Parts  272 
and  277  continues  to  read  as  follows: 

Authoritj-  7  L'  S  C  2011-2029 

PART  272— REQUIREMENTS  FOR 
PARTICIPATING  STATE  AGENCIES 

2.  In  S  272.1.  a  new  paragraph  (g)(92) 
is  added. 

§  272.1     General  terms  and  conditions. 

•  «  •  *  • 

(g)  Implementation.  *  *  • 
(92)  Amendment  No.  284.  State 
agencies  shall  submit  their  ADP/CIS 
plans  to  FNS  for  approval  no  later  than 
October  1,  1987.  Portions  of  .\DP/CIS 
plans  may  be  submitted  no  later  than 
January  1,  1988.  Plans  must  be 
approvable  within  60  days  of  State 
agency  receipt  of  FNS  comments  but  no 
later  than  March  1,  1988.  State  agencies 
must  begin  to  implement  provisions 
contained  in  their  approved  plans  by 
October  1, 1988. 

3.  Section  272.2  is  amended  by. 

a.  Adding  a  new  sentence  at  the  end 
of  paragraph  (a)(21; 

b.  Adding  a  new  paragraph  (d)(l)(vi): 
and 

c  Adding  a  new  paragraph  {e)(8). 
The  additions  read  as  follows: 

§  272.2    Pian  of  operation. 

(a)  General  Purpose  and 
Content—  '  '  * 

(2)  Content.  *  •  *  The  ADP/CIS  Plan 
is  considered  part  of  the  State  Plan  of 
Operation  but  is  submitted  separately  as 
prescribed  under  section  272.2(e)(8). 

•  •  «  •  • 

(d)  Planning  Documents. 
(1)  •  •  • 

(vi)  ADP/CIS  Plan  as  required  by 
section  272.10 

«  •  •  *  • 

[e)  Submittal  Requirements  '   '   ' 

(8)  ADP/CIS  Pian.  The  ADP/CIS  Plan 
shall  be  signed  by  the  head  of  the  State 
agency  and  submitted  to  FNS  by 
October  1.  1987.  State  agencies  which 
require  additional  time  to  complete  their 
ADP/CIS  plan  may  submit  their  plan  in 
two  phases  as  described  in 
§  272.10|a)(2).  with  the  first  part  of  the 
plan  being  submitted  October  1, 1987. 
State  agencies  requinng  additional  time 
shall  submit  the  second  part  of  their 
plans  by  January  1. 1988.  If  F.NS  requests 
additional  information  to  be  provided  in 
the  State  agency  ADP/CIS  Plan  or  if 
F.N'S  requests  that  changes  be  made  in 
the  State  agency  ADP/CIS  Plan,  State 
agencies  must  comply  with  FNS 
comments  and  submit  an  appro\  able 
ADP/CIS  Plan  within  60  days  of  their 
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receipt  of  the  FNS  comments  but  in  no 
event  later  than  March  1, 1988. 
Requirements  for  the  ADP/CIS  plan  are 
specified  in  §  272.10. 

•  •  *  *  • 

3.  A  new  §  272.10  is  added  to  read  as 
follows: 

§  272.10  ADP/CIS  Model  Plan. 

(a)  General  Purpose  and  Content — (1) 
Purpose.  All  State  agencies  are  required 
to  sufficiently  automate  their  food  stamp 
program  operations  and  computerize 
their  systems  for  obtaining,  maintaining, 
utilizing  and  transmitting  information 
concerning  the  food  stamp  program. 
Sufficient  automation  levels  are  those 
which  result  in  effective  programs  or  in 
cost  effective  reductions  in  errors  and 
improvements  in  management 
efficiency,  such  as  decreases  in  program 
administrative  costs.  Thus,  for  those 
State  agencies  which  operate 
exceptionally  efficient  and  effective 
programs,  a  lesser  degree  of  automation 
may  be  considered  sufficient  than  in 
other  Slate  agencies.  In  order  to 
determine  a  sufficient  level  of 
automation  in  each  State,  each  State 
agency  shall  develop  an  ADP/CIS  plan. 
FNS  may  withhold  State  agency  funds 
under  §  276. 4(a]  for  failure  to  submit  an 
ADP/CIS  plan  in  accordance  with  the 
deadlines  for  submission,  for  failure  to 
make  appropriate  changes  in  their  ADP/ 
CIS  plan  within  60  days  of  their  receipt 
of  FNS  comments,  or  for  failure  to 
im.plement  the  approved  ADP/CIS  plan 
in  accordance  with  the  dates  specified 
therein,  unless  extensions  of  time  or 
deviations  from  the  plan  or  schedules 
have  been  approved  by  FNS. 

(2)  Content.  In  developing  their  ADP/ 
CIS  plans.  State  agencies  shall  use  one 
of  the  following  three  formats: 
(i)  State  agencies  which  are 
sufficiently  automated  in  each  area 
specified  in  §  272.10(b)  may  provide  a 
single  certification  statement  that  they 
are  sufficiently  automated  in  each  area. 

(ii)  State  agencies  which  are 
sufficiently  automated  in  some,  but  not 
all,  areas  specified  in  §  272.10(b)  shall 
submit  an  ADP/CIS  plan  which  consists 
of  two  parts.  The  first  part  would  be  the 
State  agency's  certification  as  to  the 
areas  in  which  they  are  sufficiently 
automated.  The  second  part  would 
describe  the  areas  of  §  272.10(b)  which 
the  State  agency  has  not  automated  or, 
in  its  opinion,  has  not  automated 
sufficiently  and  include  the  State 
agency's  plans  for  sufficiently 
automating  these  areas.  State  agencies 
shall  include  a  description  of  how  they 
intend  to  automate  each  area  and  a 
timetable  for  each  planned  activity, 
including  a  consideration  of  transfers  as 
discussed  in  paragraph  (a)(3)  of  this 


section.  State  agencies  which  are  not 
planning  to  automate  each  of  the  areas 
specified  §  272.10(b)  or  which  are  not 
already  automated  in  these  areas  shall 
provide  justification.  Any  such 
justification  shall  include  a  cost- 
effectiveness  analysis. 

(iii)  State  agencies  which  are  not 
sufficiently  automated  in  any  of  the 
areas  specified  in  §  272.10(b)  shall 
submit  an  ADP/CIS  plan  which 
describes  their  plans  for  sufficiently 
automating  each  area,  including  a 
timetable  for  each  planned  activity, 
including  a  consideration  of  transfers  as 
discussed  in  paragraph  (a)(3)  of  this 
section.  State  agencies  which  are  not 
planning  to  automate  each  of  the  areas 
specified  in  §  272.10(b)  or  which  are  not. 
in  their  opinion,  sufficiently  automated 
in  these  areas  shall  provide  justification. 
Any  such  justification  shall  include  a 
cost-effectiveness  analysis. 

(3)  Transfers,  (i)  State  agencies 
planning  additional  automation  shall 
consult  with  other  State  agencies  and 
with  the  appropriate  Regional  Office  to 
determine  whether  a  transfer  or 
modification  of  an  existing  system  from 
another  jurisdiction  would  be  more 
efficient  and  cost  effective  than  the 
development  of  a  new  system.  In 
assessing  the  practicability  of  a  transfer. 
State  agencies  should  consult  with  other 
State  agencies  that  have  similar 
characteristics  such  as  whether  they  are 
urban  or  rural,  whether  they  are  county 
or  State  administered,  the  geographic 
size  of  the  States  and  the  size  of  the 
caseload. 

(ii)  State  agencies  that  plan  to 
automate  operations  using  any  method 
other  than  transfers  will  need  to  be  able 
to  justify  why  they  are  not  using 
transfers.  The  justification  will  need  to 
include  the  results  of  the  consultations 
with  other  State  agencies,  the  relative 
costs  of  transfer  and  the  system  the 
State  agency  plans  to  develop,  and  the 
reasons  for  not  using  a  transfer. 
Common  reasons  for  not  using  transfers 
include:  The  State  agency  is  required  to 
use  a  central  data  processing  facility 
and  the  (otherwise)  transferable  system 
is  incompatible  with  it;  the  State 
agency's  data  base  management 
software  is  incompatible  with  the 
transferable  system;  the  State  agency's 
ADP  experts  are  not  familiar  with  the 
software/hardware  used  by  the 
transferable  system  and  acquiring  new 
expertise  would  be  expensive;  the 
transferable  system  is  interactive  or 
uses  "generic"  caseworkers,  the 
receiving  State  agency  does  not  and  it 
would  be  expensive  to  modify  the 
existing  system  and/or  procedures;  and 
transfer  would  provoke  disputes  with 
the  State  agency's  personnel  union. 


State  agencies  that  cite  any  of  these 
reasons  shall  not  automatically  receive 
approval  to  develop  non-transferred 
systems.  State  agencies  shall  show  what 
efforts  were  considered  to  overcome  the 
problems  and  that  those  efforts  are  cost 
ineffective.  This  justification  will  need 
to  be  included  as  part  of  the  Advance 
Planning  Document  that  the  State 
agency  must  submit  for  approval  of  its 
proposed  system. 

(iii)  FNS  will  assist  State  agencies  that 
request  assistance  in  determining  what 
other  States  have  systems  that  should 
be  considered  as  possible  transfers. 

(b)  Model  Plan.  In  order  to  meet  the 
requirements  of  the  Act  and  ensure  the 
efficient  and  effective  administration  of 
the  program,  a  food  stamp  system,  at  a 
minimum,  shall  be  automated  in  each  of 
the  following  program  areas  in 
paragraphs  (b)(1).  Certification,  and 
(b)(2).  Issuance  Reconciliation  and 
Reporting  of  this  section.  The  food 
stamp  system  must  further  meet  all  the 
requirements  in  paragraph  {b)(3). 
General,  of  this  section. 

(1)  Certification,  (i)  Determine 
eligibility  and  calculate  benefits  or 
validate  the  eligibility  worker's 
calculations  by  processing  and  storing 
all  casefile  information  necessary  for 
the  eligibility  determination  and  benefit 
computation  (including  but  not  limited 
to  all  household  members'  names, 
addresses,  dates  of  birth,  social  security 
numbers,  individual  household 
members'  earned  and  unearned  income 
by  source,  deductions,  resources  and 
household  size).  Redetermine  or 
revalidate  eligibility  and  benefits  based 
on  notices  of  change  in  households' 
circumstances; 

(ii)  Identify  other  elements  that  affect 
the  eligibility  of  household  members 
such  as  alien  status,  presence  of  an 
elderly  person  in  the  household,  status 
of  periodic  work  registration, 
disqualification  actions,  categorical 
eligibility,  and  employment  and  training 
status; 

(iii)  Provide  for  an  automatic  cutoff  of 
participation  for  households  which  have 
not  been  recertified  at  the  end  of  their 
certification  period; 

(iv)  Notify  the  certification  unit  (or 
generate  notices  to  households)  of  cases 
requiring  Notices  of: 

(A)  Case  Disposition, 

(B)  Adverse  Action  and  Mass  Change, 
and 

(C)  Expiration; 

(v)  Prior  to  certification,  crosscheck 
for  duplicate  cases  for  all  household 
members  by  means  of  a  comparison 
with  food  stamp  records  within  the 
relevant  jurisdiction; 
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(vi)  Meet  the  requirements  of  the  lEVS 
system  of  §  272.8.  Generate  information, 
as  appropriate,  to  other  programs. 

(vii)  Provide  the  capability  to  effect 
mass  changes;  those  initiated  at  the 
State  level,  as  well  as  those  resulting 
from  changes  at  the  Federal  level 
(eligibility  standards,  allotments, 
deductions,  utility  standards,  SSI, 
AFDC,  SAA  benefits); 

(viii)  Identify  cases  where  action  is 
pending  or  follow-up  must  be  pursued, 
for  example,  households  and 
verification  pending  or  households 
containing  disqualified  individuals  or  a 
striker; 

(ix)  Calculate  or  validate  benefits 
based  on  restored  benefits  or  claims 
collection,  and  maintain  a  record  of  the 
changes  made; 

(x)  Store  information  concerning 
characteristics  of  all  household 
members; 

(xi)  Provide  for  appropriate  Social 
Security  enumeration  for  all  required 
household  members;  and 

(xii)  Provide  for  monthly  reporting  and 
retrospective  budgeting  as  required. 

(2)  Issuance,  reconciliation  and 
reporting,  (i)  Generate  authorizations  for 
benefits  in  issuance  systems  employing 
ATP's.  direct  mail,  or  online  issuance 
and  store  all  Household  Issuance 
Record  (HIR)  information  including; 
name  and  address  of  household, 
household  size,  period  of  certification, 
amount  of  allotment,  case  type  (PA  or 
NA),  name  and  address  of  authorized 
representative,  and  racial/ethnic  data; 

(ii)  Prevent  a  duplicate  HIR  from  being 
established  for  presently  participating  or 
disqualified  households; 

(iii)  Allow  for  authorized  under-  or 
over-issuance  due  to  claims  collection  or 
restored  benefits; 

(iv)  Provide  for  reconciliation  of  all 
transacted  authorization  documents  to 
the  HIR  masterfile.  This  process  must 
incorporate  any  manually-issued 
authorization  documents,  account  for 
any  replacement  or  supplemental 
authorization  documents  issued  to  a 
household,  and  identify  cases  of 
unauthorized  and  duplicate 
participation; 

(v)  Provide  a  mechanism  allowing  for 
a  household's  redemption  of  more  than 
one  valid  authorization  document  in  a 
given  month; 

(vi)  Generate  data  necessary  to  meet 
Federal  issuance  and  reconciliation 
reporting  requirements,  and  provide  for 
the  eventual  capability  of  directly 
transmitting  data  to  FNS  including: 

(A)  Issuance: 

(;)  FNS-259— Summary  of  mail 
issuance  and  replacement; 


[2]  FN&-250— Reconciliation  of 
redeemed  ATTs  with  reported 
authorized  coupon  issuance. 

(B)  Reconciliation:  FNS-^6— ATP 
Reconciliation  Report. 

(vii)  Generate  data  necessary  to  meet 
other  reporting  requirements  and 
provide  for  the  eventual  capability  of 
directly  transmitting  data  to  FNS, 
including: 

(A)  FNS-101 — Program  participation 
by  race; 

"  (B)  FNS-209— Status  of  claims  against 
households;  and 

(C)  FNS-388 — Coupon  issuance  and 
participation  estimates. 

(viii)  Allow  for  sample  selection  for 
quality  control  reviews  of  casefiles,  and 
for  management  evaluation  reviews; 

(ix)  Provide  for  program-wide 
reduction  or  suspension  of  benefits  and 
restoration  of  benefits  if  funds  later 
become  available  and  store  information 
concerning  the  benefit  amounts  actually 
issued; 

(x)  Provide  for  expedited  issuance  of 
benefits  within  prescribed  timeframes; 

(xi)  Produce  and  store  a  participation 
history'  covering  three  (3)  yearfs)  for 
each  household  receiving  benefits. 

(xii)  Provide  for  cutoff  of  benefits  for 
households  which  have  not  been 
recertified  timely;  and 

(xiii)  Provide  for  the  tracking,  aging, 
and  collection  of  recipient  claims  and 
preparation  of  the  FNS-209,  Status  of 
Claims  Against  Households  report. 

(3)  General.  The  following  functions 
shall  be  part  of  an  overall  State  agency 
system  but  need  not  necessarily  be 
automated: 

(i)  All  activities  necessary  to  meet  the 
various  timeliness  and  data  quality 
requirements  established  by  FNS; 

(ii)  All  activities  necessary  to 
coordinate  with  other  appropriate 
Federal  and  State  programs,  such  as 
AFDC  or  SSI: 

(iii)  All  activities  necessary-  to 
maintain  the  appropriate  level  of 
confidentiality  of  information  obtained 
from  applicant  and  recipient 
households; 

(iv)  All  activities  necessary  to 
maintain  the  security  of  automated 
systems  to  operate  tlie  Food  Stamp 
Program; 

(v)  Implement  regulatory'  and  other 
changes  including  a  testing  phase  to 
meet  implementation  deadlines, 
generally  within  90  days; 

(vi)  Generate  whatever  data  is 
necessary  to  provide  management 
information  for  the  State  agency's  own 
use,  such  as  caseload,  participation  and 
actions  data; 

(vii)  Provide  support  as  necessary  for 
the  State  agency's  management  of 
Federal  funds  relative  to  Food  Stamp 


Program  administration,  generate 
inform.ation  necessary  to  meet  Federal 
financial  reporting  requirements: 

(viii)  Routine  purging  of  case  files  and 
file  maintenance,  and 

(ix)  Provide  for  the  eventual  direct 
transmission  of  data  necessary  to  meet 
Federal  financial  reporting 
requirements. 

PART  277— PAYMENTS  OF  CERTAIN 
ADMINISTRATIVE  COSTS  OF  STATE 
AGENCIES 

5.  In  §  277.18: 

(a)  paragraph  (a)(2)  is  revised; 

(b)  paragraph  (c)  is  removed:  and 

(c)  paragraphs  (d),  (e),  (f).  (g).  and  (h) 
are  redesignated  as  paragraphs  (c),  (d), 
(e).  (f)  and  (g). 

The  revision  reads  as  follows; 

§  277.18    Establishment  of  an  Automatic 
Data  Processing  (ADP)  and  Intormation 
Retrieval  System. 

(a)  Gere. re  I.  *    '    * 

(2)  Meet  the  program  standards 
specified  in  §  272.10  (b)(1),  (b)(2),  and 
(b)(3).  except  for  the  requirements  in 
§  272.10  (b)(2)(vi),  (b)(2)(vii),  and 
(b)(3)(ix)  to  eventually  transmit  data 
directly  to  FNS. 
♦        •         •        «        . 

Date:  September  10, 1987. 
Anna  Kondr8ta&. 

Admir.ist.rator. 

[PR  Doc.  87-21614  Filed  9-17-87:  8:45  am] 
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Agricultural  Stabilization  and 
Conservation  Service 

7  CFR  Parts  725  and  726 

Tobacco  Acreage  Allotment  and 
Marketing  Quota  Regulations 

AGENOf:  .A.gncu!tural  Stabilization  and 
Conser\ation  Service  (ASCSj.  USDA. 
ACTION:  Final  rule. 

summary:  This  rule  adopts  as  a  final 

rule,  with  minor  corrections,  the 
proposed  rule  published  in  the  Federal 
Register  on  May  20.  1987  (52  FR  18918). 
This  rule  redefines  the  term  "leaf 
account"  and  provides  that  a  tobacco 
dealer,  warehouseman,  or  other  person 
who  acquires  tobacco  from  a  processor 
or  manufacturer  and  wishes  p'urchase 
credit  for  such  tobacco  for  a  leaf 
account  must  obtain  from  the  processor 
or  manufacturer  a  certification  stating 
that  the  tobacco  is  in  the  form  normally 
marketed  by  producers.  This  rule 
provides  that  no  purchase  credit  will  be 
allowed  for  tobacco  acquired  by  any 
person  from  a  processor  or  manufacturer 
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which  is  (1)  in  the  form  not  normally 
marketed  by  producers  or  (2)  blended 
with  tobacco  in  the  form  normally 
marketed  by  producers  and  such  action 
causes  the  warehousemen  or  dealers 
resales  to  exceed  purchases.  A 
marketing  penalty  will  be  due  on  the 
excess  resales  resulting  from  this  action. 
This  rule  also  provides  that  processors 
and  manufacturers  shall  report  to  the 
Director  of  Tobacco  and  Peanuts 
Division.  ASCS,  all  of  their  sales  of 
tobacco  to  dealers  and  warehousemen 
that  is  in  the  form  not  normally 
marketed  by  producers. 
EFFECTIVE  DATE;  September  18, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  M.  Blythe.  Agricultural  Program 
Specialist,  Tobacco  and  Peanuts 
Division,  USDA-ASCS.  P.O.  Box  2415. 
Washington,  DC  20013  (202)  447^318. 
SUPPLEMENTARY  INFORMATION:  This  rule 

has  been  reviewed  under  USDA 
procedures  established  in  accordance 
with  Executive  Order  12291  and 
Department  Regulation  N'o.  1512-1  and 
has  been  classified  as  "not  major".  It 
has  been  determined  that  this  rule  will 
not  result  in:  (1)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal.  State  or  local  governments,  or 
geographic  regions;  or  (3)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises,  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this  rule 
applies  are:  Commodity  Loan  and 
Purchases;  10.051,  as  found  in  the 
catalog  of  Federal  Domestic  Assistance. 

It  has  been  determined  that  the 
Rfgulatory  Flexibility  Act  is  not 
applicable  to  this  rule  since  the 
.A.gricultural  Stabilization  and 
Conservation  Service  (ASCS)  is  not 
required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  rule. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115  (June  29.  1983). 

A  proposed  rule  was  published  in  the 
Federal  Register  on  May  20. 1987  (52  FR 
18918),  which  defines  "pickings"  as  the 
residue  of  tobacco  which  accumulates  in 
the  course  of  processing  tobacco  prior  to 
being  redried,  consisting  of  scrap,  stem, 
portions  of  leaves  and  leaves  of  poor 


quality.  The  proposed  rule  provided  that 
such  tobacco  would  be  considered  to  be 
tobacco  in  the  form  not  normally 
marketed  by  producers  and  no  purchase 
credit  will  be  allowed  for  such  tobacco 
when  acquired  by  any  person  from  a 
processor  or  manufacturer.  Furthermore, 
no  dealer,  warehouseman,  or  other 
person  would  be  allowed  to  receive  a 
purchase  credit  for  any  purchase  from  a 
processor  or  manufacturer  unless  the 
processor  or  manufacturer  certifies  that 
the  tobacco  involved  in  the  purchase  is 
tobacco  in  the  form  normally  marketed 
by  producers.  The  proposed  rule  also 
provided  that  the  certification  by  the 
processor  or  manufacturer  would  be  a 
certification  to  ASCS  that  the  acquired 
tobacco  is  in  the  form  normally 
marketed  by  producers. 

The  public  was  given  30  days  to 
submit  written  comments  on  the 
proposed  rule  published.  The 
Department  received  three  comments 
from  the  public  in  response  to  the 
proposed  rule. 

Comments  were  received  from  one 
tobacco  loan  association,  one  State  ASC 
committee  and  a  law  firm  on  behalf  of  a 
tobacco  dealer.  The  tobacco  loan 
association  and  the  State  ASC 
committee  recommended 
implementation  of  the  proposed  rule 
because  it  would  result  in  a  substantial 
benefit  to  the  integrity  of  the  tobacco 
program. 

The  comment  received  on  behalf  of 
the  tobacco  dealer  stated  that  the  dealer 
owns  a  substantially  quantity  of  tobacco 
not  in  the  form  normally  marketed  by 
producers  which  was  purchased  with 
the  intention  of  blending  the  tobacco 
with  tobacco  in  the  form  normally 
marketed  by  producers.  The  comment 
stated  that  to  not  allow  the  dealer  a 
purchase  credit  for  the  blending  of  such 
tobacco  would  result  in  an  excessive 
economic  hardship  to  the  dealer. 

After  considering  the  comments 
received,  and  in  order  to  prevent  the 
illegal  marketing  of  unidentified 
tobacco,  it  has  been  determined  that  the 
provisions  of  the  proposed  rule  should 
be  adopted  as  a  final  rule.  However,  to 
avoid  causing  an  economic  hardship  on 
v/arehouseman  and  dealers,  the  final 
rule  will  permit  a  warehousemen  or 
dealer  to  receive  a  purchase  credit  for 
tobacco  classified  as  "not  in  the  form 
normally  marketed  by  producers"  when 
it  is  blended  with  tobacco  in  the  form 
normally  marketed  by  producers, 
provided  that  such  tobacco  was 
purchased  from  a  processor  or 
manufacturer  prior  to  date  of 
publication  of  this  final  rule  in  the 
Federal  Register. 

Accordingly,  the  proposed  rule  which 
was  published  in  the  Federal  Register  on 


May  20, 1987  (52  FR  18918)  is  adopted, 
with  the  above  modification  and  minor 
corrections,  as  a  final  rule. 

List  of  Subjects  in  7  CFR  Parts  725  and 

726 

Acreage  allotment.  Marketing  quota, 
Reporting  and  recordkeeping 
requirements. 

Final  Rule 

For  the  reasons  set  forth  in  the 
preamble.  Chapter  VU,  Title  7  of  the 
CFR  is  amended  as  follows: 

PART  725— [AMENDED] 

1.  In  Part  725; 

a.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  Sec.  301,  313,  314,  314A.  316. 
316A.  317.  363.  372-375.  377.  378.  52  Stat.  38. 
as  amended,  47.  as  amended,  48  as  amended, 
96  Stat.  215.  75  Stat.  469,  as  amended,  96  Stat. 
205.  79  Stat.  66,  as  anwnded,  52  Stat.  63,  as 
amended.  65-66,  as  amended.  70  Stat.  206,  as 
amended.  72  Stat.  995.  as  amended.  7  U.S.C. 
1301.  1313.  1314. 1314-1.  1314b.  1314b-l. 
1314c  1363.  1372-75.  1377, 1378:  sec.  401.  63 
Stat.  1054,  as  amended.  7  U.S.C.  1421,  unless 
otherwise  noted. 

b.  Section  725.51  is  amended  by 
revising  paragraph  (s)  and  adding 
paragraph  (oo-l)  to  read: 

§  725.51     Defintttons. 

«  *  •  *  * 

(s)  Leaf  account  tobacco.  The  quantity 
of  tobacco  purchased  or  otherwise 
acquired  by  or  for  the  account  of  a 
warehouseman,  including  floor 
sweepings  purchased  from  another 
warehouseman  or  dealer,  as  adjusted  by 
the  debits  and  credits  to  the  buyer's 
correction  account.  Such  quantify  shall 
not  include  tobacco  in  the  form  not 
normally  marketed  by  producers. 
including  tobacco  pickings,  purchased 
after  September  18, 1987,  and  floor 
sweepings  which  accumulate  on  the 

warehouse  floor. 

•  •        *        *        * 

(oo-l)  Tobacco  pickings.  The  residue 
which  accumulates  in  the  course  of 
processing  tobacco  prior  to  the  redrj-ing 
of  such  tobacco,  consisting  of  scrap, 
stems,  portions  of  leaves,  and  leaves  of 
poor  quality  shall  be  considered  to  be 
tobacco  in  the  form  not  normally 
marketed  by  producers, 

*  •        «        *         « 

c.  Section  725.94  is  amended  by 
revising  paragraph  (c)  and  adding 
paragraph  (i)  to  read  as  follows: 

§  725.94  Penalties  considered  to  be  due 
from  warehousemen,  dealers,  buyers  and 
others  excluding  producer 
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(c)  Leaf  account  tobacco.  If 
warehouse  resales  exceed  prior  leaf 
account  purchases,  such  marketing's 
shall  be  considered  to  be  a  marketing  of 
excess  tobacco  unless  such 
warehouseman  furnishes  evidence 
acceptable  to  the  State  committee 
showing  that  such  marketing  is  not  a 
marketing  of  excess  tobacco.  However, 
evidence  acceptable  to  the  State 
committee  shall  not  be  based  on  the 
warehouseman's  proof  of  purchase  of 
tobacco  that  is  not  in  the  form  normally 
marketed  by  producers,  unless  such 
tobacco  was  purchased  prior  to 
September  18,  1987,  even  though  such 
evidence  indicates  that  resales  exceed 
prior  leaf  account  purchases  as  a  result 
of  the  blending  of  tobacco,  which  was 
not  in  the  form  normally  marketed  by 
producers,  with  the  warehouseman's 
prior  purchases  of  leaf  account  tobacco. 

•  *         *         •         • 

(i)  Blending  tobacco  not  in  the  form 
normally  marketed  by  producers. 
Tobacco  purchased  from  processors  or 
manufacturers  after  September  18, 1987, 
that  is  considered  not  in  the  form 
normally  marketed  by  producers  that  is 
blended  with  tobacco  in  the  form 
normally  marketed  by  producers  shall 
not  be  credited  as  a  purchase  to  the 
dealer's  or  warehouseman's  account  by 
the  State  committee  when  reconciling 
the  warehouseman's  leaf  account  or  the 
dealer's  purchases  and  resales.  Tobacco 
not  in  the  form  normally  marketed  by 
producers  that  is  blended  with  other" 
tobacco  shall  be  deemed  to  be  excess 
tobacco  and  a  penalty  shall  be  due  on 
the  pounds  of  tobacco  by  which  a 
warehouseman's  or  dealer's  resales 
exceed  prior  purchases. 

§  725.100    [Amended] 

d.  Section  725.100  is  amended  by 
removing  paragraph  (g). 

e.  Section  725.101  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read: 

§  725.101    Dealer  purctuises  of  damaged 
tobacco  or  tobacco  from  processors  or 
manufacturers. 

•  *         •         *         * 

(b)  Purchase  from  processor  or 
manufacturer  (1)  Any  tobacco 
purchased  by  a  dealer,  warehouseman, 
or  other  person  from  a  processor  or 
manufacturer  shall  be  considered  to  be 
tobacco  in  the  form  not  normally 
marketed  by  producers  unless  the 
purchaser  obtains  from  the  processor  or 
manufacturer  a  certification  stating  tl.at 
such  purchased  tobacco  is  in  the  form 
normally  marketed  by  producers.  The 
certification  by  the  processor  or 
manufacturer  shall  be  on  a  form 
prescribed  by  the  Deputy  Administrator 
certifying  to  ASCS  that  the  tobacco 


involved  in  the  transfer  of  ownership  is 
in  the  form  normally  marketed  by 
producers.  No  purchase  credit  shall  be 
given  to  a  dealer,  warehouseman,  or 
other  person  on  MQ-79,  Dealer's 
Record,  for  any  purchase  after 
September  18, 1987,  of  tobacco  which  is 
in  the  form  not  normally  marketed  by 
producers.  Tobacco  which  meets  the 
definition  of  pickings  as  defined  in  this 
part  shall  be  considered  tobacco  in  the 
form  not  normally  marketed  by 
producers. 

(2)  Any  dealer,  warehouseman  or 
other  person  who  plans  to  purchase 
tobacco  in  the  form  normally  marketed 
by  producers  from  a  processor  or 
manufacturer  shall,  prior  to  purchase. 
report  such  plans  to  the  State  ASCS 
office  issuing  form  MQ-79,  Dealer 
Record  Book,  to  such  person.  Such 
report  shall  be  made  timely  so  that  a 
representative  of  ASCS  may  inspect  the 
tobacco  to  determine  its  marketable 
value  and  whether  the  tobacco  is  in  the 
form  normally  marketed  by  producers. 
Any  tobacco  purchased  from  processors 
or  manufacturers  before — 

(i)  Such  plans  are  reported  to  the  State 
ASCS  office,  and 

(ii)  The  tobacco  is  inspected  by  an 
ASCS  representative  or  an  inspection  is 
declined  by  an  ASCS  representative 
shall  be  deemed  to  be  excess  tobacco 
and  a  penalty  at  the  rate  provided  in 
§  725.92  shall  be  due. 

(c)  Report  by  processor  and 
manufacturer  For  the  1987-88  and 
subsequent  marketing  years,  each 
processor  or  manufacturer  shall  make  a 
report  to  the  Director  that  shows  the 
quantity  of  tobacco  sold  in  the  form  not 
normally  marketed  by  producers  to 
dealers  and  buyers  other  than 
processors  or  manufacturers.  The  report 
shall  be  filed  no  later  than  the  end  of  the 
calendar  week  following  the  week  in 
which  such  tobacco  was  sold  and  shall 
show  the  name  of  the  purchaser,  the 
date  of  the  sale  and  the  pounds  sold. 


PART  726— [AMENDED] 

2.  In  Part  726: 

a.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  Sees.  301.  313.  314,  314A,  31 6B, 
317,  363.  372-375,  377.  378.  52  Stat.  33.  as 
amended.  47,  as  amended.  48.  as  amended.  96 
Stat.  215.  210,  79  Stat.  66,  as  amended,  52  Stat. 
63.  as  amended,  65-66.  as  amended.  70  Stat. 
206,  as  amended.  72  Stat.  995.  as  amended.  7 
U.S.C.  1301.  1313.  1314.  1314-1.  1314l>-2. 
1314c.  1363,  13-2-75,  1377.  1378;  sec.  401,  63 
Stat.  1054.  as  amended.  7  U.S.C.  1421.  unless 
otherwise  noted. 


b.  Section  726.51  is  amended  by 
revising  paragraph  (r)  and  adding 
paragraph  (nn-1)  to  read: 

§  726.51     Definitions. 
t  •  .  ,  , 

(r)  Leaf  account  tobacco.  The  quantity 
of  tobacco  purchased  or  otherwise 
acquired  by  or  for  the  account  of  a 
warehouseman,  including  fioor 
sweepings  purchased  from  another 
warehouseman  or  dealer,  as  adjusted  by 
the  debits  and  credits  to  the  buyer's 
correction  account.  Such  quantity  shall 
not  include  tobacco  in  the  form  not 
normally  marketed  by  producers, 
including  tobacco  pickings,  purchased 
after  September  18.  1987,  and  floor 
sweepings  which  accumulate  on  the 
warehouse  floor. 

•  •        •         •        * 

(nn-1)  Tobacco  pickings.  The  residue 
which  accumulates  in  the  course  of 
processing  tobacco  prior  to  the  redrying 
of  such  tobacco,  consisting  of  scrap, 
stems,  portions  of  leaves,  and  leaves  of 
poor  quality.  Such  tobacco  shall  be 
considered  to  be  tobacco  in  the  form  not 
normally  marketed  by  producers, 

c.  Section  726.88  is  amended  by 
revismg  paragraph  (c)  and  adding 
paragraph  (i)  to  read  as  follows: 

§  726.88  Penalties  considered  to  be  due 
from  warehousemen,  dealers,  buyers  and 
others  excluding  producer. 

(c)  Leaf  account  tobacco.  If 
warehouse  resales  exceed  prior  leaf 
account  purchases,  such  marketing's 
shall  be  considered  to  be  a  marketing  of 
excess  tobacco  unless  such 
warehouseman  furnishes  evidence 
acceptable  to  the  State  committee 
showing  that  such  marketing  is  not  a 
marketing  of  excess  tobacco.  However, 
evidence  acceptable  to  the  State 
committee  shall  not  be  based  on  the 
warehouseman's  proof  of  purchase  of 
tobacco  that  is  not  in  the  form  normally 
marketed  by  producers,  unless,  such 
tobacco  was  purchased  prior  to 
September  18,  1987,  even  though  such 
evidence  indicates  that  resales  exceed 
prior  leaf  account  purchases  as  a  result 
of  the  blending  of  tobacco,  which  was 
not  in  the  form  normally  marketed  by 
producers,  with  the  warehouseman's 
prior  purchases  of  leaf  account  tobacco. 

•  •         *         •         • 

(i)  Blending  tobacco  not  in  the  form 

normally  marketed  by  producers. 
Tobacco  purchased  from  processors  or 
manufacturers  after  September  18,  1987, 
that  is  considered  not  in  the  form 
normally  marketed  by  producers,  which 
is  blended  with  tobacco  in  the  form 
normally  marketed  by  producers,  shall 
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not  be  credited  as  a  purchase  to  the 
dealer's  or  warehouseman's  account  by 
the  State  committee  when  reconciling 
the  warehouseman's  leaf  account  or  the 
dealer's  purchases  and  resales.  Tobacco 
not  in  the  form  normally  marketed  by 
producers  that  is  blended  with  other 
tobacco  shall  be  deemed  to  be  excess 
tobacco  and  a  penalty  shall  be  due  on 
the  pounds  of  tobacco  that  a 
warehouseman's  or  dealer's  resales 
exceeds  prior  purchases. 

d.  Section  726.94  is  amended  by 
revising  paragraph  (e)  (2),  (3),  and  (4) 
and  removing  paragraph  (h),  to  read: 

§  726.94    Deaier's  records  and  reports. 

(e)  •   •   * 

(2)  Purchase  from  processor  or 
manufucturcr.  Any  tobacco  purchased 
by  a  dealer,  warehouseman,  or  other 
person  from  a  processor  or  manufacturer 
shall  be  considered  to  be  tobacco  in  the 
form  not  normally  marketed  by 
producers  unless  the  purchaser  obtains 
from  the  processor  or  manufacturer  a 
certification  stating  that  such  purchased 
tobacco  is  in  the  form  normally 
marketed  by  producers.  The  certification 
by  the  processor  or  manufacturer  shall 
be  on  a  form  prescribed  by  the  Deputy 
Administrator  certifying  to  ASCS  that 
the  tobacco  involved  in  the  transfer  of 
ownership  is  in  the  form  normally 
marketed  by  producers.  No  purchase 
credit  shall  be  given  to  a  dealer, 
warehouseman,  or  other  person  on  MQ- 
79,  Dealer's  Record,  for  any  purchase 
after  September  18.  1987,  of  tobacco 
which  is  in  the  form  not  normally 
marketed  by  producers.  Tobacco  which 
meets  the  deTinition  of  pickings  as 
defined  in  this  part  shall  be  considered 
tobacco  in  the  form  not  normally 
marketed  by  producers. 

(3)  Cert.'^ication.  Any  dealer, 
warehouseman  or  other  person  who 
plans  to  purchase  tobacco  in  the  form 
normally  marketed  by  producers  from  a 
processor  or  manufacturer  shall,  prior  to 
purcliase.  report  such  plans  to  the  State 
ASCS  office  issuing  form  MQ-79,  Dealer 
Record  Book,  to  such  person.  Such 
report  shall  be  made  timely  so  that  a 
representative  of  ASCS  may  inspect  the 
tobacco  to  determine  its  marketable 
value  and  whether  the  tobacco  is  in  the 
form  normally  marketed  by  producers. 
Any  tobacco  purchased  from  processors 
or  manufacturers  before  such  plans  are 
reported  to  the  State  ASCS  office  and 
before  the  tobacco  is  inspected  by  an 
ASCS  representative  or  an  inspection  is 
declined  by  an  ASCS  representative 
shall  be  deemed  to  be  excess  tobacco 
and  the  penalty  at  the  full  rale  shall  be 
du?. 


(4)  Report  by  processor  or 
manufacturer.  For  the  1987-88  and 
subsequent  marketing  years,  each 
processor  or  manufacturer  shall  make  a 
report  to  the  Director,  showing  the 
quantity  of  tobacco  sold  in  the  form  not 
normally  marketed  by  producers  to 
dealers  and  buyers  other  than 
processors  or  manufacturers.  The  report 
shall  be  filed  no  leter  than  the  end  of  the 
calendar  week  following  the  week  in 
which  such  tobacco  was  sold  and  shall 
show  the  name  of  the  purchaser,  the 
date  of  the  sale  and  the  pounds  sold. 
•        ♦        *        •        * 

(h)  [Remove] 

Signed  in  Washington,  DC,  on  September 
10,  1987,  I 

Vem  NeppI,  | 

Acting  Administratcr.  AgricuJtura/ 
Stabilization  and  Conservation  Service. 
[FR  Doc.  87-21636  Filed  9-17-87:  8:45  am) 
BILLING  COOE  3410-05-M 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  92 
[Docket  No.  87-122] 

Suspension  of  Regulations  on 
Exclusive  Use  of  the  Harry  S  Truman 
Animal  Import  Center 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Interim  rule. 

summary:  We  are  suspending  the 
current  regulations  on  applying  for 
special  authorization  for  the  exclusive 
use  of  the  Harry  S  Truman  Animal 
Import  Center  (HSTAIC)  pending  the 
completion  of  further  rulemaking 
proceedings.  These  regulations  provide 
for  the  acceptance  of  applications  for 
the  exclusive  use  of  HSTAIC  beginning 
October  1  of  each  year.  We  had  hoped 
to  complete  rulemaking  proceedings 
changing  the  requirements  for  the  use  of 
HSTAIC  before  October  1st  of  this  year. 
Because  we  are  In  the  process  of 
proposing  a  revision  of  the  regulations 
on  importing  animals  through  HSTAIC, 
because  of  the  problems  encountered 
under  the  current  regulations  in  1986 
regarding  its  exclusive  use,  and  because 
of  the  needless  expense  prospective 
importers  would  have  to  incur  under  the 
present  regulations  if  the  regulations  are 
changed,  we  bebeve  this  action  is 
warranted.  We  will  publish  our  proposal 
in  a  forthcoming  issue  of  the  Federal 
Register. 

DATES:  Interim  rule  effective  September 
15, 1987.  Consideration  will  be  given 
only  to  comments  postmarked  or 
received  on  or  before  November  17, 
1987. 


UM  I 


ADDRESSES:  Send  an  original  and  two 
copies  of  written  comments  to  Steven  B. 
Farbman,  Assistant  Director,  Regulatory 
Coordination,  APHIS,  USDA,  Room  728. 
Federal  Building.  6505  Belcrest  Road, 
Hyattsville.  MD  20782.  Specifically  refer 
to  Docket  No.  87-122.  You  may  review 
these  comments  at  Room  728  of  the 
Federal  Building  between  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harvey  A.  Kryder,  Senior  Staff 
■Veterinarian.  Import-Export  and 
Emergency  Planning  Staff,  Veterinary 
Services,  APHIS,  USDA.  Room  810, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  301^36-8695, 

SUPPLEMENTARY  INFORMATION: 
Background 

Pending  completion  of  rulemaking  that 
will  propose  to  revise  completely  the 
regulations  on  importing  animals 
through  the  Harry  S  Truman  Animal 
Import  Center  (HSTAIC)  in  9  CFR  Part 
92,  we  are  suspending  §  92.41(b), 
"Procedures  for  special  authorization  for 
exclusive  use  of  the  HSTAIC."  Because 
we  will  not  have  completed  the 
rulemaking  proceeding  concerning  the 
proposed  changes  in  the  regulations 
before  October  1  of  this  year,  we  will 
accept  no  applications  for  exclusive  use 
of  HSTAIC  until  the  rulemaking 
proceeding  is  completed. 

The  system  in  the  current  regulations 
for  exclusive  use  of  HSTAIC  has  created 
substantial  controversy  and  practical 
problems  in  its  administration:  and  we 
believe  the  current  system  should  be 
changed  to  be  effective  and  avoid 
charges  of  inequitable  treatment. 
However,  the  procedures  in  the  current 
regulations  would  automatically  take 
effect  on  October  1,  1987 — the  beginning 
of  fiscal  year  1988 — if  we  failed  to  take 
this  emergency  action.  Our  forthcoming 
proposals  for  change  in  the  regulations 
will  include,  among  other  things, 
procedures  for  administering  the  annual 
lottery,  deposit  requirements,  and 
clarification  of  the  HSTAlC-importer's 
responsibilities.  In  proposing  a  new 
system  for  granting  importers  use  of 
HSTAIC,  we  intend  to  ensure  that  all 
prospective  applicants  for  space 
compete  equally. 

Executive  Order  12231  and  Regulatory 
Flexibility  Act  j 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  it  is  not 
a  "Major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
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effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  stale,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  interim  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.]. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  state  and  local 
officials  (See  7  CFR  Part  3015.  Subpart 

v.! 

Ejnergency  Action 

Dr.  John  K.  Atwell.  Deputy 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  for  Veterinary 
Services,  has  determined  that  an 
emergency  situation  exists,  which 
warrants  publication  of  this  interim  rule 
without  prior  opportunity  for  public 
comment.  Immediate  action  is  necessary 
if  we  are  to  advise  importers  that, 
having  suspended  the  regulations  in 
§  92.41(b),  we  will  accept  no 
applications  for  exclusive  use  of 
HSTAIC  until  further  notice;  contrary  to 
past  practice,  therefore,  we  will  accept 
no  applications  filed  on  October  1, 1987, 
the  first  date  of  the  new  fiscal  year. 

Since  prior  notice  and  other  public 
procedures  with  respect  to  this  interim 
rule  are  impracticable  and  contrary  to 
the  public  interest  under  these 
emergency  conditions,  there  is  good 
cause  under  5  U.S.C.  553(d)(3)  for 
making  this  interim  rule  effective  less 
than  30  days  after  publication  of  this 
document  in  the  Federal  Register.  We 
will  consider  comments  postmarked  or 
received  within  60  days  of  publication  of 
this  interim  rule  in  the  Federal  Register. 


Any  amendments  we  make  to  this 
interim  rule  as  a  result  of  these 
comments  will  be  published  in  the 
Federal  Register  as  soon  as  possible 
following  the  close  of  the  comment 
period. 

List  of  Subjects  in  9  CFR  Part  92 

Animal  diseases  Canada.  Imports, 
Livestock  and  livestock  products, 
Mexico.  Poultry  and  poultry  products. 
Quarantine,  Transportation,  Wildhfe. 

Accordingly,  9  CFR  Part  92  is 
amended  as  follows: 

PART  92— IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL;  AND  POULTRY 
PRODUCTS:  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

1.  The  authority  citation  for  Part  92 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1622;  19  L'.S.C.  1306;  21 
U.S.C.  102-105,  111.  134a.  134b.  134c.  134d. 
134f.  and  135:  7  CFR  2.17,  2.51.  and  371.2(d) 

§92.41     [Removed  and  Reserved] 

2.  Section  92.41(b)  is  removed  and 
reserved. 

Done  in  Washington,  DC,  this  15th  day  of 
September.  1987. 
|.K.  Atwell, 

Deputy  A  dministrator.  Veterinary  Services, 
Animal  and  Plant  Health  Inspection  Serx'ice. 
[FR  Doc.  87-21634  Filed  9-17-87:  8:45  am] 

BILLING  CODE  M10-34-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  790 

Interpretive  Ruling  and  Policy 
Statement  No.  87-2;  Developing  and 
Reviewing  Government  Regulations 

AGENCV:  National  Credit  Union 

Administration  (NCUA). 

ACTION:  Interpretive  Ruling  and  Policy 

Statement  Number  87-2. 

SUMMARY:  This  policy  statement  sets 
forth  NCUA's  procedures  for  developing 
and  reviewing  regulations.  These 
procedures  are  intended  to  ensure 
compliance  with  the  Regulatory 
Flexibility  Act  of  1980  and  the 
Paperwork  Reduction  Act  of  1980.  This 
policy  statement  supersedes  interpretive 
Ruling  and  Policy  Statement  (IRPS) 
Number  81-4. 

EFFECTIVE  DATE:  September  18.  1987. 
ADDRESS:  .National  Credit  Union 
Administration.  1776  G  Street  NW.. 
Washington,  DC  20456. 


FOR  FURTHER  INFORMATION  CONTACT: 

Julie  Tamule\iz.  Sla.ff  Attorney,  Office 
of  General  Counsel.  NCU.'^.  at  the  above 
address,  or  telephone  (202)  357-1030. 
SUPPLEMENTARY  INFORMATION:  This 
policy  statement  sets  forth  .NCU.^'s 
procedures  for  de\elopmg  and 
reviewing  regulations.  NCU.^  previously 
published  its  procedures  for  developing 
and  reviewing  regulations  in  .Appendix 
A  to  Part  790  of  the  NCUA  Rules  and 
Regulations.  Appendix  A  was  written  in 
response  to  Executive  Order  12044, 
which  directed  each  executive  agency  to 
adopt  procedures  to  improve  existing 
and  future  regulations.  Executive  Order 
12044  was  revoked  in  1981  by  Executive 
Order  12291.  In  response  to  this 
revocation,  as  well  as  the  passage  of  the 
Financial  Simplification  .^ct  of  1980.  the 
Regulatory  Flexibililty  Act  of  1980.  5 
U.S.C.  601  et  seq..  and  the  Paperwork 
Reduction  Act  of  1980.  44  U  S.C.  3501  et 
seq..  .NCUA  set  forth  an  amended 
explanation  of  its  procedures  for 
developing  regulations  in  IRPS  81-4.  Due 
to  changes  in  the  law  following  the 
publication  of  IRPS  81^.  including  the 
repeal  of  the  Financial  Simplification 
Act  of  1980,  it  IS  necessary  at  this  time 
to  revoke  IRPS  81-4  and  to  set  forth 
current  procedures  for  developing  and 
reviewing  regulations  m  a  new  policy 
statement.  Appendix  A  to  Part  790  will 
be  removed  from  the  Code  of  Federal 
Regulations. 

Interpretive  Ruling  and  Policy  Statement 
Number  87-2;  Developing  and 
Reviewing  Government  Regulations 

/.  Statement  of  Policy  and  Coverage 

It  is  the  policy  of  .NCUA  to  ensure  that 
its  regulations: 
— Impose  only  minimum  required 

burdens  on  credit  unions,  consumers, 

and  the  public; 
— Are  appropriate  for  the  size  of  the 

financial  institutions  regulated  bv 

NCUA; 
— Are  issued  only  after  full  public 

participation  in  the  rulemaking 

process;  and 
— Are  clear  and  understandable. 

//  Procedures  for  the  Development  of 
Regulations 

1.  Proposed  Regulations 

The  Office  of  Genera!  Counsel  (OGC) 
will  oversee  the  development  of 
regulations.  Input  on  regulations  will  be 
obtained  from  other  NCUA  offices  when 
appropriate.  OGC  will  prepare  a  draft  of 
the  proposed  regulation  for  submission 
to  the  NCUA  Board  for  approval  The 
proposed  regulation  will  then  be 
published  in  the  Federal  Register  and 
Other  appropriate  publications. 


I 
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2.  Initial  Regulatory  Flexibility  Analysis       5.  Final  Rule 


When  NCUA  is  required  by  5  U.S.C. 
553,  or  any  other  law,  to  publish  a 
general  notice  of  proposed  rulemaking 
for  any  proposed  regulation,  NCL'A  will 
prepare  and  make  available  for  public 
comment  an  initial  regulatory  flexibility 
analysis  for  any  regulation  that  will 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Credit  unions  having  less  than  Si  million 
in  assets  will  be  considered  to  be  small 
entities.  Such  analysis  will  describe  the 
impact  of  the  regulation  upon  small 
entities,  and  will  be  published  in  the 
Federal  Register  at  the  time  of  general 
notice  of  proposed  rulemaking  for  the 
regulation.  A  copy  of  the  analysis  will 
be  forwarded  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  (SBA).  The  content  of 
the  initial  regulatory  flexibility  analysis 
will  be  in  accordance  with  the 
provisions  of  5  U.S.C.  60,3. 

3.  Compliance  With  the  Paperwork 
Reduction  Act 

If  a  proposed  regulation  contains  an 
information  collection  request  such  as  a 
recordkeeping  or  reporting  requirement 
that,  if  adopted,  will  be  imposed  upon 
ten  or  more  persons  (including  credit 
unions),  the  proposed  regulation  will  be 
sent  to  the  Office  of  Management  and 
Budget  (0MB)  prior  to  publication  in  the 
Federal  Register.  OMB  will  then  have  60 
days  after  publication  to  comment  on 
the  information  collection  request.  If 
OMB  thereafter  disapproves  of  the 
information  collection  request,  the 
NCUA  can  override  this  by  a  majority 
vote  and  certify  such  override  to  OMB  in 
the  manner  described  in  44  U.S.C. 
3507(c). 

4,  Final  Regulatory  Flexibility  Analysis 

A  final  regulatory  flexibility  analysis 
will  be  prepared  for  all  regulations  that 
required  the  publication  of  a  general 
notice  of  proposed  rulemaking  and  that 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  content  of  the  final 
regulator^'  flexibility  analysis  will  be  in 
conformance  with  5  U.S.C.  604. 

Initial  and  final  regulatory  flexibility 
analysis  need  not  be  prepared  if  the 
Board  certifies  that  a  regulation  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities.  The 
certification  will  be  published  in  the 
Federal  Register  with  a  statement 
explaining  the  certification.  A  copy  of 
the  certification  and  statement  will  be 
provided  to  the  Chief  Counsel  for 
Advocacy  of  the  SBA. 


OGC  will  prepare  a  draff  final 
regulation  to  be  presented  to  the  N'CUA 
Board  for  approval.  Following  Board 
approval,  the  final  regulation  will  be 
published  in  the  Federal  Register  and 
other  appropriate  publications. 

///.  Opportunity  for  Public  Participation 

A  member  of  the  public  may 
recommend  that  NCUA  develop  a 
regulation  or  revise  an  existing 
regulation.  A  number  of  methods  will  be 
used  by  NCUA  to  encourage  public 
participation  in  the  development  and 
review  of  regulations,  including: 
notifying  the  public  of  the  status  of 
regulations  being  reviewed  and 
developed  through  publication  of  the 
semiannual  agenda;  publication  of 
advance  notices  of  proposed  rulemaking 
with  requests  for  public  comment;  the 
use  of  questionnaires  to  solicit 
information;  publication  of  articles:  and 
by  making  copies  of  proposed 
regulations  available  to  the  public. 

When  any  regulation  is  promulgated 
which  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  the  NCUA  will  assure  that 
small  entities  have  been  given  an 
opportunity  to  participate  in  the 
rulemaking  process  through  the  types  of 
methods  listed  in  5  U.S.C.  609. 

NCUA  will  continue  to  solicit  public 
comment  or  proposed  regulations  as 
required  by  5  U.S.C.  553.  As  a  matter  of 
policy,  NCUA  believes  that  the  public 
should  be  given  at  least  60  days  to 
comment  on  a  proposed  regulation.  If 
the  comment  period  is  less  than  60  days, 
or  is  extended  beyond  60  days,  NCUA 
will  publish  a  statement  in  the  Federal 
Register  explaining  the  change. 

IV.  Review  of  Existing  Regulations 

NCUA  shall  periodically  update, 
clarify  and  simplify  existing  regulations 
and  eliminate  redundant  and 
unnecessary  provisions.  5  U.S.C.  610 
requires  that  regulations  having  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  will 
be  reviewed  every  ten  years.  As  a 
matter  of  policy,  NCUA  will  continue 
with  its  efforts  to  review  all  its  existing 
regulations  every  three  years. 

V.  Semiannual  Agenda 

Twice  each  year,  NCUA  will  adopt  an 
agenda  of  proposed  regulations  that  the 
Agency  has  issued  or  expects  to  issue 
and  currently  effective  regulations  that 
are  under  NCUA  review.  Incorporated 
into  the  agenda,  when  necessary,  will  he 
the  regulatory  flexibility  agenda 


required  by  5  U.S.C.  602.  Each 
semiannual  agenda  will  be  voluntarily 
submitted  to  the  Office  of  Management 
and  Budget  for  inclusion  in  the  "Unified 
Agenda  of  Federal  Regulations" 
published  in  the  Federal  Register  in 
April  and  October  of  each  year. 

The  semiannual  agenda  will  contain 
the  following:  a  brief  description  of  the 
subject  area  being  considered  and  a 
summary  of  the  nature  of  any  regulation 
which  NCUA  expects  to  propose  or 
promulgate;  the  objectives  and  legal 
basis  for  the  issuance  of  the  regulation; 
an  approximate  schedule  for  completing 
action  on  any  regulation  for  which 
NCUA  has  issued  a  general  notice  of 
proposed  rulemaking;  and  the  name  and 
number  of  an  NCUA  official 
knowledgeable  with  respect  to  each 
agenda  item.  The  agenda  will  identify 
any  regulation  that  the  NCUA  expects  to 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
When  there  are  proposed  regulations 
listed  in  the  agenda  that  will  have  such 
an  impact  on  small  entities,  NCUA  will 
endeavor  to  provide  notice  of  the 
agenda  to  small  entities  in  the  manner 
set  forth  in  5  U.S.C.  602(c).  Where  the 
regulatory  flexibility  agenda  is 
incorporated  into  the  semiannual 
agenda,  the  latter  will  be  transmitted  to 
the  Chief  Counsel  for  Advocacy  of  the 
SBA  for  comment. 

By  the  National  Credit  Union 
Administration  Board  on  this  9th  day  of 
September,  1987. 
Becky  Baker, 
Secretary  of  the  Board. 
(FR  Doc.  87-21522  V 'led  9-17-87;  8:45  am) 
BILLING  CODE  7535-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

(Docket  No.  87-NM-54-AD;  Amdt.  39-5727) 

Airworthiness  Directives;  Aerospatiale 
SN601  (Corvette)  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Aerospatiale  SN601 
(Corvette)  series  airplanes,  which 
requires  installation  of  modified  low- 
pressure  fuel  filters.  This  amendment  is 
prompted  by  a  report  of  in-flight  fuel 
filter  icing.  This  condition,  if  not 
corrected,  could  result  in  fuel  starvation 


UM  I 


Federal  Register  /  Vol.  52,  No.  181  /  Friday.  September  18.  1987  /  Rules  and  Regulations 


35233 


to  the  engines  and  subsequent  loss  of 
power. 

EFFECTIVE  DATE:  October  19. 1987. 
ADDRESSES:  This  applicable  service 
information  may  be  obtained  from 
Aerospatiale,  316  Route  de  Bayonne. 
31060  Toulouse  Cedex  03,  France.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region.  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Judy  Colder.  Standardization 
Branch,  ANM-113;  telephone  (206)  431- 
1967.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
A.viation  Regulations  to  include  an 
airworthiness  directive,  which  requires 
replacement  of  the  low  pressure  fuel 
filters  with  modified  filters  on 
Aerospatiale  SN601  (Corvette)  series 
airplanes,  was  published  in  the  Federal 
Register  on  June  3.  1987  (52  FR  20721). 

Interested  parties  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  in  response  to 
the  NPRM. 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  2  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  3  manhours 
per  airplane  to  accomphsh  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Basd  on  these 
figures,  the  total  cost  impact  of  this  AD 
to  U.S.  operators  is  estimated  to  be  S240. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  because  of  the  minimal 
cost  of  compliance  per  airplane  ($120).  A 
final  evaluation  has  been  prepared  for 
this  regulation  and  has  been  placed  in 
the  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 


delegated  to  me  by  the  Administrator, 
the  Federal  Aviafion  Administration 
amends  S  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— {AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  use.  1061g)  (Revised  Pub.  L  97-449, 
Janudr>'  12.  1983);  and  14  CFR  11.89. 

§39.13    [Amended! 

2.  By  adding  the  following  new 
airworthiness  directive; 

Aerospatiale:  Applies  to  Model  SNfiOl 
Corvette  airplanes,  certificated  in  any 
category,  except  those  airplanes  on 
which  Modification  No.  1390  (Service 
Bulletin  7^1.  replacement  of  fuel  anii-it« 
additive  system  by  a  fuel  heating 
system),  has  been  accomplished. 
Compliance  is  required  as  indicated, 
unless  previously  accomplished. 
To  prevent  loss  of  power  due  to  ice 

clogging  of  low  pressure  fuel  filters. 

accomplish  the  following: 

A.  Within  six  months  after  the  effective 
date  of  tills  AD.  replace  the  low  pressure  fuel 
filters  (P/N  433-E25-2)  with  modified  filters 
(P/N  433-E25-21).  in  accordance  with 
Aerospatiale  Service  Bulletin  No.  2&-10, 
dated  April  25,  1986. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  le\  el  of  safely,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  A,\M-n3,  FAA, 
Northwest  Mountain  Region. 

C.  Special  fiight  permits  may  be  issued  in 
accordance  with  FAR  21  197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  the  modifications  required 
by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  ser\'jce  document  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Aerospatiale,  316  Route  de 
Bayonne,  31060  Toulouse  Cedex  03, 
France.  This  document  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  the 
Seattle  Aircrafi  Certification  Office, 
9010  East  Marginal  Way  South,  Seattle, 
Washington. 

This  amendment  becomes  effective 
October  19, 1987. 

Issued  in  Seattle,  Washington,  on 
September  4.  1987. 
Wayne  J.  Barlow, 

Director,  Northwest  Mountain  Region. 
[FR  Doc.  87-21640  Filed  9-17-87;  8:45  amj 
BILUNG  CODE  4910-13-M 


14  CFR  Part  39 


[Docket  No.  S6-NM-171-AD;  Amdt.  39- 
5724) 

Airworthiness  Directives;  CASA  Model 
C-212  Series  Airplanes 

agency:  Federal  Aviation 

Administration  [FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD). 
applicable  to  CASA  Model  C-212  series 
airplanes,  which  requires  replacement  of 
certain  elevator,  rudder,  and  aileron  trim 
control  system  rods,  levers,  links,  and 
tabs,  The  FAA  has  determined  that,  in 
the  e\ent  of  certain  single  failures  in 
these  trim  control  systems,  the  potential 
exists  for  damage  to  the  airframe  due  to 
flutter.  The  replacement  components 
will  add  fail-safe  features  to  the  trim 
control  systems, 

EFFECTIVE  DATE:  October  19,  1987. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Construcciones  Aeronaulicas  S.A., 
Getafe,  Madrid,  Spain.  This  information 
may  be  exam.ined  at  the  FAA, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Judy  M.  Colder,  Standardization 
Branch,  A.\M-113;  telephone  (206)  431- 
1967.  Mailing  address:  F.A.A,  .Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966.  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
.'Aviation  Regulations  to  include  an 
airworthiness  directive,  which  requires 
installation  of  the  replacement  elevator, 
rudder,  and  aileron  tnm  control  system 
components  on  CASA  Model  C-212 
series  airplanes,  was  published  in  the 
Federal  Register  on  .May  13, 1987  (52  FR 
17958). 

Interested  parties  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  suggested  that  there 
was  no  need  for  the  installation  of  the 
trim  control  system  components  because 
there  has  been  neither  a  failure  of  a 
control  surface  tab  or  related 
mechanism,  nor  any  defects  reported 
during  inspecfions.  The  FAA  does  not 
concur  that  the  installation  is  not 
needed.  Service  history  in  general  has 
shown  that  a  tab  control  system  single 


35234         Federal  Register  /   Vol.  52,  No.  181   /  Friday,  September  18,  1987  /  Rules  and  Regulations 


failure  is  one  of  the  most  frequent 
causes  of  airframe  damage  due  to 
flutter,  and  it  was  this  experience  that 
led  to  the  requirement  to  account  for 
single  failures.  Although  there  have 
been  no  reported  failures  or  defects, 
this,  in  itself,  is  not  considered  a 
sufficient  basis  for  concludmg  that  an 
AD  should  not  be  issued,  since  service 
history  only  covers  the  experience  to 
date,  and  a  good  portion  of  the 
airplane's  service  life  remains. 

The  commenter  also  stated  that  the 
modification  appeared  still  to  be  a  single 
load  path,  and  to  spend  a  large  amount 
of  money  installing  the  parts  required  by 
this  AD,  only  to  encounter  some  future 
AD  requiring  a  change  to  the  system, 
was  not  justified.  The  FAA  does  not 
agree.  The  design,  which  was  developed 
by  the  manufacturer,  utilizes  such 
concepts  as  bolt/bushing  combinations, 
back-to-back  fittings,  tubes  within  tubes. 
etc.  Any  single  failure  vould,  therefore, 
not  result  In  a  flutter  condition. 
The  commenter  proposed  an 
inspection  program  in  lieu  of  the 
installation  of  components.  The  F.AA 
does  not  concur  in  total  with  this 
comment.  The  FAA  has  identified  an 
unsafe  feature  m  the  design  of  the 
Model  C-212.  and  has  determined  that 
installation  of  the  modification  required 
by  this  AD  is  necessary  to  address  the 
unsafe  design  feature.  We  are  not  aware 
that  an  inspection  program  alone  could 
provide  an  adequate  level  of  safety. 
However,  paragraph  B.  of  the  final  rule 
provides  to  operators  the  option  of 
applvmg  for  an  alternate  means  of 
compliance. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  41  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD.  that 
it  will  take  approximately  180  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  S40  per  manhour.  Modification 
parts  are  estimated  at  528,254  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  this  AD  to  U.S. 
operators  is  estimated  to  be  Si. 453. 614. 
For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  bo  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979)  and  it  is  further  certified  under  the 
criteria  of  the  Regulator^'  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  effect  or  a  substantial  number 
of  small  entities  because  a  substantial 
number  of  small  entities  are  not 
affected.  .A  final  evaluation  has  been 


prepared  for  this  regulation  and  has 
been  placed  in  the  docket. 

List  of  Subjecis  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— [AMENDED] 

1,  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authoritv:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  ibeig)  (Revised  Pub.  L.  97-W9, 
[anuary  2,  1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

CASA:  Applies  to  CASA  Model  C-212  series 
airplanes  as  listed  in  CASA  Service 
Bulletin  212-27-25,  Revision  2,  dated 
October  23.  1985,  certificated  in  any 
category.  Compliance  is  required  within 
18  months  after  the  effective  date  of  this 
AD,  unless  previously  accomplished. 
To  prevent  airframe  damage  due  to  flutter 

caused  by  certain  single  failure  conditions  of 

the  trim  control  system,  accomplish  the 

following: 

A.  Replace  elevator,  rudfier,  and  aileron 
trim  control  system  components  in 
accordance  with  CASA  Service  Bulletin  212- 
27-25,  Revision  2,  dated  October  23,  1985. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch.  ANM-113.  FAA, 
Northwest  Mountain  Region. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  the  modifications  required 
hy  this  AD. 

All  persons  affected  by  this  directive 
who  have  no  already  received  the 
appropriate  service  document  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Construcciones  Aeronauticas 
S.A.,  Getafe,  Madrid,  Spain.  This 
document  may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South,  Seattle,  Washington, 

This  amendment  becomes  effective 
October  19,  1987. 

Issued  in  Seattle.  Washington,  on  August 
31.  1987. 

Wayne  ).  Barlow, 

Director.  Northwest  Mountain  Region. 
[FR  Doc.  87-21641  Filed  9-17-87;  8:45  am) 

BILLING  CODE  W10-1S-M 


14  CFR  Parts  43,  45,  and  91 

I  Docket  No.  25033;  Amendment  Nos.  43-29, 
45-17,  and  91-2061 

Aircraft  Identification  and  Retention  of 
Fuel  System  Modification  Records; 
Correction 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule;  correction. 

summary:  FAA  is  correcting  errors  in 
Amendment  Number  91-206,  Aircraft 
Identification  and  Retention  of  Fuel 
System  Modification  Records.  In  FR 
Doc.  87-20606,  published  Wednesday 
September  9. 1987,  on  page  34096,  please 
correct  the  suendment  number  "91-206" 
to  read  "91-202." 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  J.  Gwiazdowski,  (202)  267-9541 
Denise  I^all, 

Manager.  Program  Management  Staff. 
[FR  Doc.  87-21543  Filed  9-17-87;  8:45  am| 
BILLING  CODE  491I>-13-M 


14  CFR  Part  73 

I  Airspace  Docket  No.  87-AWP-28I 

Alteration  of  Restricted  Area  R  -2512 
Hoitsville,  CA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  changes  the 
times  of  use  for  Restricted  Area  R-2512 
located  near  Hoitsville.  CA.  indicating 
more  accurately  when  the  area  is  being 
utilized.  This  action  will  reduce  the  time 
the  restricted  area  is  in  effect. 
EFFECTIVE  DATE:  0901  UTC,  November 
19.  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  B.  Oltmanns,  Airspace  Branch 
(ATO-240),  Airspace-Rules  and 
Aeronautical  Information  Division,  Air 
Traffic  Operations  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington,  DC  20591:  Telephone:  (202) 
267-9254. 

The  Rule 

This  amendment  to  Part  73  of  the 
Federal  Aviation  Regulations  changes 
the  times  of  use  for  Restricted  Area  R- 
2512  located  near  Holtville,  CA.  Because 
this  would  amend  the  time  of 
designation  to  reflect  actual  times  of  use 
and  would  reduce  the  time  the  restricted 
area  is  in  effect,  I  find  that  notice  and 
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public  procpdure  under  5  U.S.C.  553(b) 
are  unnecessary  because  this  action  is  a 
minor  technical  amendment  in  which  the 
public  would  not  be  particularly 
interested.  Section  73.25  of  Part  73  of  the 
Federal  Aviation  Regulations  was 
republished  in  Handbook  7400. 6C  dated 
January  2,  1987. 

The  FAA  has  determined  that  this 
regulation  only  mvolves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  73 

Aviation  safety.  Restricted  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  73  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  73)  is 
amended,  as  follows: 

PART  73— SPECIAL  USE  AIRSPACE 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354|a].  1510. 
1522:  Executive  Order  10854:  49  L'.S.C.  106(g) 
(Revised  Pub.  L.  9~-449,  januarv  12,  1983);  14 
CFR  11  69. 

§73.25    I  Amended] 

2.  Section  73.25  is  amended  as  follows: 

R-2512  HoltsviUe,  CA  [Amended) 

By  removing  the  present  Time  of 
designation  and  substituing  the 
following: 

Time  of  designation.  0600-2300  local  time 
daily:  other  times  by  NOT  AM  24  hours  in 
advance. 

Issued  in  Washington,  DC,  on  September  3, 

1987. 

Shelomo  Wugaller, 

Acting  Manager.  Airspace-Rules  and 
Aeronautical  Information  Division. 
|KR  Doc.  87-21642  Filed  9-17-87;  8:45  am) 
BILLING  CODE  4910- 13-M 


14  CFR  Part  73 

[Airspace  Docket  No.  87-AWP-22] 

Revocation  of  Restricted  Area  R-2529 
Fort  Ord  West,  CA 

agency:  Federal  Aviation 
Administration  (FA.-^),  DOT. 
action:  Final  rule. 

summary:  This  action  revokes 

Restricted  Area  R-2529  located  near 
Fort  Ord  West,  CA.  This  action  is 
necessary  since  the  United  States  Army 
(USA)  no  long'er  uses  the  airspace  for 
hazardous  type  activities.  This  action 
restores  for  public  use  previously 
restricted  airspace. 

EFFECTIVE  DATE:  0901  UTC,  November 

19.  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  B.  Oltmanns,  Airspace  Branch 
(ATO-240).  Airspace-Rules  and 
Aeronautical  Information  Division,  Air 
Traffic  Operations  Service.  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9254. 

The  Rule 

This  amendment  to  Part  73  of  the 
Federal  Aviation  Regulations  revokes 
Restricted  Area  R-2529  located  near 
Fort  Ord  West,  CA.  This  action  is 
necessary  since  the  USA  is  no  longer 
using  the  airspace  for  hazardous 
activities.  Because  the  purpose  of  the 
area  no  longer  exists  and  because  the 
action  would  simply  restore  the  airspace 
to  public  use,  1  find  that  notice  and 
public  procedure  under  5  U.S.C.  553(b) 
are  unnecessary  because  this  action  is  a 
minor  technical  amendment  in  which  the 
public  would  not  be  particularly 
interested.  Section  73.25  of  Part  73  of  the 
Federal  .'Vviation  Regulations  was 
republished  in  Handbook  7400.6C  dated 
January  2.  1987. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26,  19-9):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  73 

Aviation  safety,  restricted  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  73  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  73)  is 
amended,  as  follows: 

PART  73— SPECIAL  USE  AIRSPACE 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

-Authority:  49  U  S  C,  1348(al,  1354(a).  1510. 
15ZZ  executive  Order  10854:  49  U.S.C.  106(g) 
(Revised  Pub  L  9" -449,  January  12. 1983):  14 

CFR  n  69. 

§73.25    [Amended! 

2.  Section  73.25  is  amended  as  follows: 
R-2529  Fort  Ord  West.  CA  [Removed] 

Issued  in  Washington.  DC  on  September  3, 

1987. 

Shelamo  Wugalter, 

Acting  Manager.  Airspace-Rules  and 

Aeronautical  Information  Division. 

|FR  Doc,  87-21643  Filed  9-1  "-87:  8:45  am] 

BILUNG  CODE  491&-13-M 


14  CFR  Part  75 

[Airspace  Docket  No.  86-AWP-34] 

Alteration  of  Jet  Route  J-6  California 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule, 

SUMMARY:  This  amendment  alters  the 
description  of  Jet  Route  J-6  located  in 
the  vicinity  of  Palmdale,  CA.  The 
current  alignment  of  J-6  is  between  Big 
Sur,  C.'\.  via  a  south  dogleg  to  Palmdale, 
C.\.  This  action  realigns  J-6  between 
Salinas.  CA,  via  Avenal.  CA,  to 
Palmdale.  Aircraft  operating  along  that 
portion  of  J-6  are  normally  vectored 
north  before  proceeding  over  Palmdale. 
This  action  realigns  J-6  to  an  area  where 
aircraft  are  usually  vectored,  thereby 
reducing  controller  workload. 

EFFECTIVE  DATE:  0901  UTC,  November 

19,  198-. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  W.  Still.  Airspace  Branch  (ATO- 
240).  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service.  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  :0591; 
telephone:  (202)  267-9250 


I 
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SUPPLEMENTARY  INFORMATION: 

History 

On  March  20.  1987.  the  FAA  proposed 
to  amend  Part  75  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  75)  to  alter  the 
description  of  Jet  Route  J-6  located  in 
the  vicinity  of  Palmdale.  CA  (52  FR 
5923).  Interested  parties  were  invited  to 
participate  in  this  rulemalcing 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
.No  comments  objecting  to  the  proposal 
were  received.  Elxcept  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
75.100  of  Part  75  oi  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400. 6C  dated  January  2, 
1987. 

The  Rule 

This  amendment  to  Part  75  of  the 
Federal  Aviation  Regulations  alters  the 
descnption  of  jet  Route  )-6  located  in 
the  vicinity  of  Palmdale.  CA.  The 
current  alignment  of  1-6  is  between  Big 
Sur.  CA.  via  a  south  dogleg  to  Palmdale. 
CA.  This  action  realigns  \-b  between 
Salinas.  CA.  via  Avenal,  CA,  to 
Palmdale.  .Aircraft  operating  along  that 
portion  of  f-6  are  normally  vectored 
before  proceeding  over  Palmdale.  This 
action  realigns  J-6  to  an  area  where 
aircraft  are  usually  vectored,  thereby 
reducing  controller  workload. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February-  26,  1979);  a:id  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  crite.na  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  75 

.Aviation  Safety,  Jet  Routes. 
Adoption  of  the  Amendment 

.Accordingly,  purusant  to  the  authority 
delegated  to  .me.  Part  75  of  the  Federal 
Aviation  Reg^ilafions  (14  CFR  Part  75)  is 
amended,  as  follows: 

PART  75— ESTABLISHMENT  OF  JET 
ROUTES  AND  AREA  HIGH  ROUTES 

1.  The  authority  citation  for  Part  75 
continues  to  read  as  follows: 


.Authority  49  U.S.C  1348(a),  1354(a).  1510: 
Executive  Order  10854:  49  U.S.C.  106(g) 
(Revised  Pub.  L  97^M9.  January  12,  1983);  14 
CFR  11  69. 

§75.100    ( Amended! 

2.  Section  75.100  is  amended  as 
follows: 

1-6  |Amended| 

By  removing  the  words  "From  Big  Sur,  CA. 
via  INT  Big  Sur  137°  and  Palmdale.  CA.  291° 
radials;  Palmdale:"  and  by  substituting  the 
words  "From  Salinas.  CA.  via  INT  Salinas 
145°  and  Avenal.  CA.  292°  radials:  Avenal: 
INT  Avenal  119°  and  Palmdale.  CA,  310* 
radials:  Palmdale:" 

Issued  in  Washington,  DC  on  September  3, 
1987. 

Shelomo  Wugalter, 

Acting  Manager,  Airspace-Rules  and 

Aeronautical  information  Division. 

[FR  Doc.  87-21644  Filed  9-17-87;  8:45  amj 

BIUJMG  CODE  4»10-t3-M 


14  CFR  Part  75 

[Airspace  Docket  No.  87-ACE-31 

Alteration  of  Jet  Routes — Iowa 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  realigns  Jet 
Routes  f-10  and  1-192  located  in  the 
vicinity  of  Iowa  City,  lA.  These 
alterations  establish  routes  in  areas 
where  aircraft  are  normally  vectored. 
This  action  improves  traffic  flow  in  that 
area  and  reduces  controller  workload. 
EFFECTIVE  DATE:  0901  UTC,  November 
19.  198:". 

FOR  FURTHER  INFORMATION  CONTACT: 
Lewis  W.  Still.  Airspace  Branch  (ATO- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington.  DC  20591; 
telephone:  (202)  267-9250. 
SUPPLEMENTARY  INFORMATION: 

History 

On  April  14,  1987,  the  FAA  proposed 
to  amend  Part  75  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  75)  to  alter  the 
descriptions  of  J-10  and  )-192  by 
extending  these  routes  to  Iowa  City,  lA, 
VORTAC  (52  FR  12000).  These 
extensions  will  accommodate  a  heavy 
flow  of  traffic  that  is  now  using  direct 
routes.  This  action  reduces  controller 
workload  by  establishing  routes  in  areas 
where  aircraft  are  usually  vectored. 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 


comments  on  the  proposal  to  the  FAi\. 
.No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
75.100  of  Part  75  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  74O0.6C  dated  January  2, 
1987. 

The  Rule 

This  amendment  to  Part  75  of  the 
Federal  Aviation  Regulations  realigns 
Jet  Routes  J-IO  and  J-192  located  in  the 
vicinity  of  Iowa  City,  lA.  These 
alterations  establish  routes  in  areas 
where  aircraft  are  normally  vectored. 
This  action  improvess  traffic  flow  in  that 
area  and  reduces  controller  workload. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  75 

Aviation  safety.  Jet  routes. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  75  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  75J  is 
amended,  as  follows: 

PART  75— ESTABLISHMENT  OF  JET 
ROUTES  AND  AREA  HIGH  ROUTES 

1.  The  authority  citation  for  Part  75 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a).  1510: 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-149,  January  12.  1963J;  14 

CFR  11.69.  I 

I 

§75.100    [Amended] 

2.  Section  75.100  is  amended  as 
follows: 

J-lO     [AmendedJ 

By  removing  the  words  "to  Des  Moines, 
lA."  and  by  substituting  the  words  "Des 
Moines,  lA;  to  Iowa  City,  lA." 


UM  I 
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1-192     [Revised] 

From  Goodland.  KS.  Pawnee  City.  NE;  to 
Iowa  City.  lA. 

Is.sued  in  Washington.  DC.  on  September  9, 
1987. 

Shelomo  Wugalter, 

Acting  Manager.  Airspace-Rules  and 
Aeronautical  Information  Division. 
[FR  Doc.  87-21645  Filed  9-1--8-:  8:45  am] 
BILLING  CODE  M10-13-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972; 
Amendment 

AGENCY:  Department  of  the  Ndvy,  DOD. 
action:  Final  rule. 

summary:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS),  to  refiect  that 
the  Under  Secretary  of  the  Navy;  (1)  Has 
determined  that  USS  FORT  FISHER 
(LSD-40)  is  a  vessel  of  the  Navy  which, 
due  to  its  special  construction  and 
purpose,  cannot  comply  fully  with 
certain  provisions  of  the  72  COLREGS 
without  interfering  with  its  special 
function  as  naval  dock  landing  ship,  and 
(2)  has  directed  that  certain  naval  ships 
and  classes  of  ships  be  deleted  from  one 


of  the  tables  in  the  existing  Part  706,  The 
intended  effect  of  this  rule  is  to  warn 
manners  in  waters  where  "2  COLREGS 
apply. 

EFFECTIVE  DATE:  August  27,  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Captain  P.C.  Turner,  JAGC,  U.S.  Navy 
Admiralty  Counsel.  Office  of  the  Judge 
Advocate  General.  Navy  Department, 
200  Stovall  Street,  Alexandria,  VA 
22332-2400,  Telephone  number:  (202) 
325-9744. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.SC. 
1605,  the  Department  of  the  Navy 
amends  32  CFR  Part  706.  This 
am.endment  provides  notice  that  the 
Under  Secretan,'  of  the  Navy,  under 
authority  delegated  by  the  Secretary  of 
the  Navv,  has  certified  that  USS  FORT 
FISHER  (LSD-4Q]  is  a  vessel  of  the  Navy 
which,  due  to  its  special  construction 
and  purpose,  cannot  complv  fullv  with 
72  COLREGS,  Annex  I,  section  3(a), 
pertaining  to  the  placement  of  the  after 
masthead  light  and  the  horizontal 
distance  between  the  forward  and  after 
masthead  lights,  without  interfering  with 
its  special  function  as  a  naval  dock 
landing  ship.  The  Under  Secretary  of  the 
Navy  has  also  certified  that  the 
aforementioned  lights  are  located  in 
closest  possible  compliance  with  the 
applicable  72  COLREGS  requirements. 

Notice  is  also  provided  that  the  Under 
Secretarj'  of  the  Navy  has  also 
determined  that  certain  naval  vessels 
and  classes  of  vessels  listed  in  the 
existing  tables  of  32  CFR  706.3  may  be 
deleted  from  those  tables  since  the 


exemptions  from,  the  "2  COLREGS  listed 
m  those  tables  for  those  vessels  or 
classes  of  vessels  have  expired,  and, 
where  required,  the  current  effective 
exemptions  from,  the  72  COLREGS  for 
those  vessels  or  classes  of  vessels  are 
now  contained  in  the  existing  tables  of 
32  CFR  "06.2.  In  addition,  some  of  the 
vessels  or  classes  of  vessels  being 
deleted  are  now  in  full  compliance  with 
the  requirements  of  the  72  COLREGS, 
and  others  have  been  stricken  from  the 
Naval  Vessel  Register. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  am.endment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  USS  FORT 
FISHER  (LSD-iOj  in  a  manner 
differently  from  that  prescribed  herein 
will  adversely  affect  the  ship's  ability  to 
perform  its  military'  functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  safety.  Navigation  (Water), 
Vessels. 

PART  706— [AMENDED] 

Accordingly,  32  CFR  Part  706  is 
amended  as  follows: 

1.  The  authority  citation  for  32  CFR 
Part  706  continues  to  read: 

Authority:  33  L'  S  C.  1605, 

§706.2     [Amended] 

2,  Table  Five  of  section  706.2  is 
amended  by  adding  the  following  vessel: 
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§706.3     lAmended] 

3.  Table  One  of  §  706.3  is  amended  by 
deleting  the  following  Navy  vessels  or 
classes  of  vessels: 

I,CC-19  Class 

L}1.'\-1  Class 

USS  TULARE  (LK.A-112) 

USS  CH.-\RLESTO.\  (LK.A-113) 

USS  PAUL  REVERE  (LPA-248) 

USS  FRANCIS  MARION  (LPA-249) 

I.PD-1  Class 

l.Pi  1-2  Class 

LSD- 28  Class 

LSD-36  Class 

LST-11-9  Class 


AE-21  Class 

AE-23  Class 

AE-26  Class 

AKS-1  Class 

AO-51  Class 

AOE-1  Class 

AOR-l  Class 

AD-14  Class 

AD-26  Class 

AD-37  Class 

AD-41  Class 

USS  COMPASS  ISLAND  (AG-153) 

USS  POINT  LOMA  (AGDS-2} 

USS  LASALLE  (AGF-3) 

AR-5  Class 

AR-28  Class 


.'\S-n  Class 

USS  PROTEUS  (AS-19) 

AS-31  Class 

AS-33  Class 

AS-36  Class 

USS  NORTON  SOUND  (AVM-1) 

AS-39  Class 

Date:  August  27, 1987. 

Approved. 
H.  Lawrence  Garrett  III, 

Under  Secretary  of  the  Na\'y. 

|FR  Doc  87-21541  Filed  9-17-87;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

36  CFR  Parts  1,  2  and  5 

Applicabnity  of  Regulations  to  Non- 
Federal  Lands  and  Waters  Under  U.S. 
Legislative  Jurisdiction 

agency:  National  Park  Service,  Interior. 
action:  Final  rule. 

summary:  The  National  Park  Service 
(\PS)  is  making  an  administrative 
change  clarifying  provisions  in  its 
general  regulations  that  pertain  to  the 
applicability  of  certain  regulations  to 
non-federal  lands  and  waters  under  the 
legislative  jurisdiction  of  the  United 
States.  The  existing  wording  has 
resulted  in  confusion  and  has  generated 
questions  concerning  the  original  intent 
of  the  NPS  in  promulgating  these 
particular  regulations  in  1983.  The 
revised  text  clarifies  the  applicability  of 
these  regulations,  without  substantive 
change,  and  reflects  the  original  intent 
of  the  NPS  as  expressed  in  the  preamble 
of  the  earlier  rulemaking. 
EFFECTIVE  DATE:  October  19. 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
.•\ndy  Ringgold.  National  Park  Service, 
Branch  of  Ranger  .-Activities.  P.O.  Box 
37127.  Washington.  DC  20013-7127, 
Telephone:  202-343-1360. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  June  30.  1983  the  NPS  published  a 
major  revision  of  its  general  regulations 
(see  48  FR  30252)  that  eventually  went 
into  effect  on  April  30,  1984,  codified  in 
Title  36  of  the  Code  of  Federal 
Regulations  [36  CFR).  Section  1.2  of  that 
rulemaking  addresses  the  applicability 
and  scope  of  NPS  regulations,  providing 
generally  that  NPS  regulations  apply  to 
all  persons  entering,  using,  visiting  or 
otherwise  within  the  boundaries  of 
lands  or  waters  administered  by  the 
.NPS.  Furthermore,  paragraph  lb)  of  this 
section  reads  as  follows: 

(b)  The  regulations  contained  in  Parts  1 
through  7  of  this  chapter  are  not  applicable 
on  privately  owned  lands  and  waters 
(including  Indian  lands  and  waters  owned 
individually  or  Iribally)  within  the  boundaries 
of  a  park  area,  except  as  may  be  provided  by 
regulations  related  specifically  to  privately 
owned  lands  under  the  legislative  jurisdiction 
uf  the  L'nited  States. 

The  term  "legislative  jurisdiction"  is 
defined  in  36  CFR  1.4  to  mean  "lands 
and  waters  under  the  exclusive  or 
concurrent  jurisdiction  of  the  United 
States",  which,  when  applied  to  non- 


federal lands,  means  lands  and  waters 
over  which  the  State  has  ceded  some  or 
all  of  its  legislative  authority  to  the 
United  States.  However,  the  meaning  of 
the  phrase  "privately  owned  lands", 
although  addressed  in  the  preamble  of 
the  1983  rulemakmg,  is  not  defined.  The 
same  phrase  is  used  in  ten  general 
regulations  codified  in  36  CFR  Part  2  and 
has  been  the  subject  of  periodic 
questions  since  those  regulations  were 
promulgated.  The  ten  regulations  that 
apply  on  "privately  owned  lands  and 
waters"  within  the  exterior  boundary  of 
a  park  area  that  are  under  the  legislative 
jurisdiction  of  thfe  United  States  are: 

1.  Section  2.2  Wildlife  protection. 

2.  Section  2.3  Fishing. 

3.  Section  2.4  Weapons,  traps  and 
nets. 

4.  Section  2.13  Fires. 

5.  Section  2.22  (a)(2),  (b)  and  (c) 
Property. 

6.  Section  2.30  Misappropriation  of 
property  and  services. 

7.  Section  2.31  Trespassing,  tampering 
and  vandalism. 

8.  Section  2.32  Interfering  with  agency 
functions. 

9.  Section  2.34  Disorderly  conduct. 

10.  Section  2.36  Gambling. 

The  NPS  emphasizes  that  these 
regulations  apply  only  to  those  lands 
and  waters  under  the  legislative 
jurisdiction  of  the  United  States  that  are 
located  within  the  exterior  boundaries 
of  a  park  area,  not  to  lands  or  waters 
that  might  lie  adjacent  to  such 
boundaries. 

As  indicated  in  the  1983  rulemaking, 
the  NPS  applied  these  regulations  to 
"privately  owned  lands  and  waters" 
that  are  located  within  park  boundaries 
and  that  are  under  the  legislative 
jurisdiction  of  the  United  States  in  order 
to  allow  the  NPS  to  respond  to 
complaints  from  landowners  concerning 
incidents  such  as  disorderly  conduct, 
fighting,  hunting  or  discharging 
weapons,  playing  loud  music  or  other 
disturbances,  abandoned  property, 
trespassing,  tampering  with  private 
property,  and  gambling.  The  NPS 
determined  that  those  provisions  were 
the  minimum  necessary  to  protect  non- 
federal property  rights  and  ensure  public 
safety  for  non-federal  property  owners, 
and  it  continues  to  hold  that  position.  In 
the  preamble  discussion  of  that 
rulemaking  (43  FR  30253,  30260  and 
30261)  the  NPS  indicated  that  the 
regulations  that  were  made  applicable 
on  privately  owned  lands  and  waters 
under  the  legislative  jurisdiction  of  the 
United  States  would  apply  on  all  lands 
and  waters  within  a  park  area  that  were 


owned  by  private  individuals, 
commercial  entities  or  Stale  agencies 
and  over  which  the  State  had  ceded 
either  exclusive  or  concurrent 
jurisdiction  to  the  United  States. 

The  purpose  of  this  rulemaking  is  to 
revise  the  text  of  the  eleven  regulations 
in  36  CFR  Parts  1  and  2  that  contain  the 
phrase  "privately  owned  lands  and 
waters"  or  "privately  owned  lands"  in 
order  to  clarify  the  .NIPS  intent  as  clearly 
expressed  in  the  preamble  of  the  1983 
rulemaking.  The  NPS  has  determined 
that  the  phrase  "privately  owned  lands" 
does  not  clearly  encompass  the  full 
range  of  non-federal  landowners 
originally  intended.  Accordingly,  that 
phrase  is  being  deleted  from  the 
regulations  in  question  in  favor  of  text 
that  clarifies  the  fact  that  those 
regulations  apply,  regardless  of  land 
ownership,  on  lands  and  waters  within 
a  park  area  that  are  under  the  legislative 
jurisdiction  of  the  United  States. 

The  final  rule  also  revises  two 
nondiscrimination  regulations  in  36  CFR 
Part  5  that  date  from  a  1966  rulemaking 
and  that  apply  to  commercial  and 
private  operations  conducted  within 
park  areas.  These  regulations  are: 

1.  Section  5.8    Discrimination  in 
employment  practices. 

2.  Section  5.9     Discrimination  in 
furnishing  public  accommodations  and 
transportation  services. 

These  sections,  which  were 
inadvertently  omitted  from  the  proposed 
rule,  both  contain  provisions  that  are 
applicable  on  "privately-owned  lands" 
under  the  legislative  jurisdiction  of  the 
United  States.  Their  applicability 
provisions  are  being  revised  in  the 
interest  of  consistency. 
Summary  and  Analysis  of  Public 
Comments 

A  proposed  rule  was  published  in  the 
Federal  Register  on  April  14, 1987  (52  FR 
12037)  and  a  30-day  period  provided  for 
public  review  and  comment.  The  NPS 
received  four  comments  during  this 
period,  two  each  from  State  agency 
representatives  and  Federal  agency 
representatives. 

One  State  official  urged  that  the 
language  in  the  proposed  rule  not  be 
adopted  because  it  would  result  in  the 
extension  of  NPS  regulations  to  lands 
owned  and  administered  by  that  agency 
within  one  unit  of  the  National  Park 
System.  As  discussed  in  the  proposed 
rule  and  reemphasized  in  this 
rulemaking,  the  change  in  regulatory 
text  is  intended  to  be  an  editorial 
change,  not  a  substantive  change 
expanding  the  applicability  of  NPS 


UM  I 
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regulations.  The  NPS  has  carefully 
reviewed  the  proposal  in  its  entirety  and 
has  determined  that  no  expansion  of 
authority,  applicability  or  scope  has 
taken  place.  If  the  State-owned  lands  in 
question  were  under  the  legislative 
jurisdiction  of  the  United  States  at  the 
time,  the  June  30, 1983  NPS  rulemakmg 
that  went  into  effect  on  April  30, 1984 
made  the  ten  regulations  in  .36  CFR  Part 
2  applicable  to  those  lands  on  that  date. 
The  proposed  rule  of  April  14, 1987  and 
this  final  rule  have  not  affected  that 
situation  other  than  to  clarify  the  fact 
that  those  regulations  do  apply  on  those 
Stale-owned  lands.  The  fact  that  the 
State  official  raised  this  point  lends 
additional  weight  to  the  NPS  position 
that  clarification  of  this  regulation  was 
necessary. 

The  second  State  official  suggested 
that  the  definition  of  the  term 
"legislative  jurisdiction"  codified  in  36 
CFR  1.4  be  revised  to  clarify  the  fact 
that  the  jurisdiction  of  the  United  States 
is  based  upon  that  which  has  been 
clearly  and  expressly  ceded  to  it  by  the 
State.  Cession  by  a  State  is  a  common 
method  by  which  the  NPS  acquires 
legislative  jurisdiction  within  a  park 
area  and  the  only  method  by  which 
jurisdiction  over  non-federal  lands  and 
waters  may  be  acquired.  However, 
acquisition  of  legislative  jurisdiction  by 
the  United  States  may  also  take  place 
by  State  consent  pursuant  to  article  I. 
section  8.  clause  17  of  the  U.S. 
Constitution  or  by  reservation  at  the 
time  a  State  was  admitted  to  the  Union. 
Therefore,  the  extent  of  jurisdiction 
exercised  by  the  United  States  does  not 
in  all  cases  depend  on  that  which  was 
ceded  by  the  State.  To  define  the  term 
"legislative  jurisdiction"  in  a  way  that 
would  alter  its  common  meaning  and 
that  would  not  apply  in  all  cases  in 
which  the  term  might  be  used  would 
create  unnecessary'  confusion.  For  this 
reason,  the  NPS  has  not  adopted  the 
suggested  revision  in  regulatorj-  text  but 
has  explained  the  issue  in  greater  detail. 

Both  Federal  agency  officials 
expressed  concern  that  this  rulemaking 
might  extend  NPS  jurisdiction  over 
certain  Indian  Trust  Lands  administered 
by  that  agency.  However,  the  examples 
used  to  illustrate  this  concern  all 
consisted  of  reservation  lands  located 
adjacent  to  boundaries  of  certain  park 
areas,  not  withm  their  boundaries.  NPS 
general  regulations  apply  only  as 
specified  in  the  Code  of  Federal 
Regulations:  there  are  no  provisions  that 
make  NPS  regulations  applicable  on 
lands  or  waters  outside  the  boundaries 
of  a  park  area  unless  those  lands  or 
waters  are  owned  by,  administered  by 
or  subject  to  the  jurisdiction  of  the  NPS. 


The  NPS  neither  owns,  nor  administers 

nor  has  jurisdiction  over  Indian  Trust 
Lands  located  adjacent  to  the 
boundaries  of  any  park  area,  although 
several  park  areas  and  Indian 
reservations  do  share  common 
boundaries.  The  regulations  that  are  the 
subject  of  this  rulemaking  do  not  apply 
on  such  lands,  nor  do  they  extend  the 
applicability  of  other  .VPS  regulations  to 
those  lands. 

One  Federal  agency  official  also 
suggested  that  the  proposed  rule  had 
raised  more  questions  than  it  had 
resolved  concerning  the  status  of  Indian 
Trust  Lands.  The  .\PS  has  attempted  to 
remove  any  remaining  confusion  by 
revising  slightly  the  text  of  36  CFR  1.2(b) 
in  the  final  rule  to  clarify  the 
applicability  of  NPS  regulations  on 
individually-owned  or  tribally-owned 
Indian  lands. 

Ceriain  specified  NPS  regulations 
apply  on  non-federally  owned  lands  and 
on  the  specified  Indian  lands,  but  only  if 
they  a.'-e  located  withm  the  boundaries 
of  a  park  area  and  only  if  those  lands 
are  under  the  legislative  jurisdiction  of 
the  United  States. 

The  regulatory  text  of  the  proposed 
rule  has  not  been  revised  otherwise  as  a 
result  of  the  public  comments  received. 
The  only  other  differences  in  the  final 
rule  result  from  the  inclusion  of  the  two 
regulations  in  36  CFR  Pari  5  that  were 
inadvertently  omitted  from  the  proposed 
rule. 

Drafting  Information 

The  primary-  author  of  this  rulemaking 
is  Andy  Ringgold  of  the  NPS  Division  of 
Ranger  Activities. 

Paperwork  Reduction  .^cf 

This  rulemaking  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3501  et  seq. 

Compliance  With  Other  Laws 

The  Department  of  the  Interior  has 
determined  that  this  document 
constitutes  an  administrative  change, 
not  subject  to  the  provisions  of 
Executive  Order  12291,  and  certifies  that 
this  document  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory' 
Flexibility  Act  (5  U.SC.  601  et  seq).  This 
rulemaking  has  no  economic  effect  since 
it  IS  a  clarification  only  and  neither 
removes  substantive  restrictions  nor 
imposes  new  ones. 

The  NPS  has  determined  that  this 
rulemaking  will  not  have  a  significant 
effect  on  the  quality  of  the  human 
environment,  health  and  safety  because 
it  is  not  expected  to: 


(a)  Increase  public  use  to  the  extent  of 
compromising  the  nature  and  character 
of  the  area  or  causing  physical  damage 
to  it: 

(b)  Introduce  noncompatible  uses 
which  might  compromise  the  nature  and 
characteristics  of  the  area,  or  cause 
physical  damage  to  it; 

(c)  Confiict  with  adjacent  ownerships 
or  land  uses:  or 

(d)  Cause  a  nuisance  to  adjacent 
owners  or  occupants. 

Based  in  this  determination,  this 
rulemaking  is  categorically  excluded 
from  the  procedural  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA)  by  Departmental  regulations  in 
516  DM  6,  (49  FR  21438).  As  such,  neither 
an  Environmental  Assessment  nor  an 
Environmental  Impact  Statement  has 
been  prepared. 

List  of  Subjects 

36  CFR  Part  1 

National  parks.  Penalties.  Reporting 
and  recordkeeping  requirements.  Signs 
and  symbols. 

36  CFR  Part  2 

Environmental  protection.  National 
parks,  Reporting  and  recordkeeping 
requirements. 

36  CFR  Part  5 

Alcohol  and  alcoholic  beverages. 
Business  and  industry.  Civil  rights,  equal 
employment  opportunity.  National 
parks,  Transportation. 

In  consideration  of  the  foregoing.  36 
CFR  Chapter  I  is  amended  to  read  as 
follows; 

PART  1— GENERAL  PROVISIONS 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1.  3.  9a.  462/A-6a(e). 
462(k):  DC.  Code  8-137  (1981)  and  D.C.  Code 
40-721  (1981). 

2.  In  §  1.2,  by  revising  paragraph  (b)  to 

read  as  follows: 

§  1.2     Applicability  and  scope. 
•  •  •  •  « 

(b)  Except  for  regulations  containing 
provisions  that  are  specifically 
applicable,  regardless  of  land 
ownership,  on  lands  and  waters  within 
a  park  area  that  are  under  the  legislative 
jurisdiction  of  the  United  States,  the 
regulations  contained  in  Parts  1  through 
5  and  Part  7  of  this  chapter  do  not  apply 
on  non-federally  owned  lands  and 
waters  or  on  Indian  lands  and  waters 
owned  individually  or  tribaily  within  the 
boundaries  of  a  park  area. 
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PART  2— RESOURCE  PROTECTION, 
PUBLIC  USE  AND  RECREATION 

3.  The  authority  citation  for  Part  2 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1,  3.  9a,  462(k]. 

4.  In  §  2.2,  by  revising  paragraph  (g)  to 
redd  as  follows: 

§  2.2    Wildlife  protection. 

•  •  •  «  • 

(g)  The  regulations  contained  in  this 
section  apply,  regardless  of  land 
ownership,  on  all  lands  and  waters 
within  a  park  area  that  are  under  the 
legislative  jurisdiction  of  the  United 
States. 

•  •  •  •  * 

5.  In  §  2.3.  by  revising  paragraph  (g)  to 
read  as  follows; 

§  2.3    Fishing. 

«         •         *         «         • 

(g)  The  regulations  contained  in  this 
section  apply,  regardless  of  land 
ownership,  on  all  lands  and  waters 
within  a  park  area  that  are  under  the 
legislative  jurisdiction  of  the  United 
States. 


6.  In  §  2.4,  by  revising  paragraph  (g)  fu 
read  as  follows: 

§  2.4    Weapons,  traps  and  nets. 
•         ■         •         •         • 

(g)  The  regulations  contained  in  this 
section  apply,  regardless  of  land 
ownership,  on  all  lands  and  waters 
within  a  park  area  that  are  under  the 
legislative  jurisdiction  of  the  United 
States. 

«  •  •  •  ■ 

7.  In  §  2.13.  by  revising  paragrdph  (d) 
to  read  as  follows: 

S2.13    Fires. 

•  •  •  •  • 

(d)  The  regulations  contained  in  this 
section  apply,  regardless  of  land 
ownership,  on  all  lands  and  waters 
within  a  park  area  that  are  under  the 
legislative  jurisdiction  of  the  United 
States. 


8.  In  §  2.22  by  revising  p.irdgraph  (d) 
to  read  as  follows, 

§  2.22    Property. 

•  *  •  •  « 

(d)  The  regulations  contained  in 
paragraphs  (a)(2),  (b)  and  (c)  of  this 
section  apply,  regardless  uf  land 
ownership,  on  all  lands  and  waters 
within  a  park  area  that  are  under  the 
legislative  jurisdiction  of  the  United 
States. 


9.  In  §  2.30,  by  revising  paragraph  (b) 

to  read  as  follows: 

§  2.30    Misappropriation  of  property  and 
services. 

•  *         *         *         « 

(b)  The  regulations  contained  in  this 
section  apply,  regardless  of  land 
ownership,  on  all  lands  and  waters 
within  a  park  area  that  are  under  the 
legislative  jurisdiction  of  the  United 
States. 

10.  In  §  2.31,  by  revising  paragraph  (b) 
to  read  as  follows: 

§2.31     Trespassing,  tampering  and 
vandalism. 

*  •  •  *  • 

(b)  The  regulations  contained  in  this 
section  apply,  regardless  of  land 
ownership,  on  all  lands  and  waters 
within  a  park  area  that  are  under  the 
legislative  jurisdiction  of  the  United 
States. 

*  *         «         *         * 

11.  In  §  2.32,  by  revising  paragraph  (b) 
to  read  as  follows: 

§  2.32    Interfering  with  agency  functions. 

t  •  •  *  4 

(bj  The  regulations  contained  in  this 
section  apply,  regardless  of  land 
ownership,  on  all  lands  and  waters 
within  a  park  area  that  are  under  the 
legislative  jurisdiction  of  the  United 
States. 


12.  In  §  2.34,  by  revising  paragraph  (b) 

to  read  as  follows: 

§  2.34    Disorderly  conduct. 

***** 

(b)  The  regulations  contained  in  this 
section  apply,  regardless  of  land 
ownership,  on  all  lands  and  waters 
within  a  park  area  that  are  under  the 
legislative  jurisdiction  of  the  United 
States. 
***** 

13.  In  §  2.36,  by  revising  paragraph  (b) 

to  read  as  follows: 

§  2.36     Gambling. 

•  *  •  *  • 

(b)  This  regulation  applies,  regardless 
of  land  ownership,  on  all  lands  and 
waters  within  a  park  area  that  are  under 
the  legislative  jurisdiction  of  the  United 
States.  I 


PART  5— COMMERCIAL  AND  PRIVATE 
OPERATIONS 

14.  The  authority  citation  for  Part  5  is 
revised  to  read  as  follows: 

Authority:  16  U.S.C.  1,  3,  9a.  462(k). 


15.  In  §  5.8,  by  revising  paragraph  (c) 
to  read  as  follows: 

§  5.8    Discrimination  in  employment 
practices. 

***** 

(c)  The  regulations  contained  in  this 
section  apply,  regardless  of  land 
ownership,  on  all  lands  and  waters 
within  a  park  area  that  are  under  the 
legislative  jurisdiction  of  the  United 
States. 

***** 

16.  In  §  5.9,  by  revising  paragraph  (c) 
to  read  as  follows: 

§  5.9    Discrimination  in  furnishing  public 
accommodations  and  transportation 
services. 

***** 

(c)  The  regulations  contained  in  this 
section  apply,  regardless  of  land 
ownership,  on  all  lands  and  waters 
within  a  park  area  that  are  under  the 
legislative  jurisdiction  of  the  United 
States. 


Susan  Recce,  I 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 
Date:  August  25.  1987. 

[FR  Doc.  87-21570  Filed  9-17-87;  8:45  am) 

eiLUNG  CODE  4310-70-*! 


VETERANS  ADMINISTRATION 
DEPARTMENT  OF  DEFENSE 

38  CFR  Part  21 

Veterans  Education;  Increase  In  Rates 
Payable  in  ttie  Educational  Assistance 
Test  Program 

AGENCY:  Veterans  Administration  and 
Department  of  Defense. 
action:  Final  regulations. 

summary:  The  law  provides  that  rates 
of  subsistence  allowance  and 
educational  assistance  payable  under 
the  Educational  Assistance  Test 
Program  shall  be  adjusted  annually 
based  upon  the  average  actual  cost  of 
attendance  at  public  institutions  of 
higher  education  in  the  12-month  period 
since  the  rates  were  last  adjusted.  After 
consultation  with  the  Department  of 
Education,  the  Department  of  Defense 
has  concluded  that  these  rates  should  be 
increased  by  6.1  percent.  The 
regulations  dealing  with  these  rates  are 
adjusted  accordingly. 
EFFECTIVE  DATE:  October  1, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
June  C.  Schaeffer,  Assistant  Director  for 
Education  Policv  and  Program 


UM  I 
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Administration,  Vocational 
Rehabilitation  and  Education  Service 
(225).  Department  of  Veterans  Benefits. 
Veterans  Administration,  810  Vermont 
Avenue  NW.,  Washington,  DC  20420, 
f202]  233-2092. 

SUPPLEMENTARY  INFORMATION:  On 

pages  3288  and  3289  of  the  Federal 
Register  of  February  3,  1987,  there  was 
published  a  proposal  to  amend  38  CFR 
Part  21  to  increase  the  rates  of 
educational  assistance  and  subsistence 
allowance  payable  under  the 
Educational  Assistance  Test  Program. 
Interested  people  were  given  30  days  to 
submit  comments,  suggestions  and 
objections. 

The  Veterans  Administration  (VA) 
and  Department  of  Defense  (DOD) 
received  no  com.ments,  suggestions  or 
objections.  Accordingly,  the  agencies 
are  making  the  proposal  final  without 
change. 

These  increases  are  effective  October 
1.  1986.  Retroactive  effect  is  warranted 
because  these  changes  are  liberalizing, 
and  because  they  are  interpretative 
rules  which  implement  and  construe  the 
meaning  of  a  law.  Moreover,  there  is 
good  cause  for  a  retroactive  effective 
date  of  October  1,  1986.  Such  a  date 
facilitates  implementation  of  10  U.S.C. 
2145  which  requires  annual  adjustments 
in  educational  assistance. 

The  VA  and  DOD  have  determined 
that  these  amended  regulations  do  not 
contain  a  major  rule  as  that  term  is 
defined  by  E.O.  12291.  entitled  Federal 
Regulation.  The  regulations  will  not 
have  a  $100  million  annual  effect  on  the 
economy,  and  will  not  cause  a  major 
increase  in  costs  or  prices  for  anyone. 
They  will  have  no  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Administrator  of  Veterans  Affairs 
and  the  Secretary  of  Defense  have 
certified  that  these  amended  regulations 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  they  are  defined  in  the 
Regulatory  Flexibility  Act  (RFA),  5 
f.S.C.  601-612.  Pursuant  to  5  U.S.C. 
605(b),  the  amended  regulations, 
therefore,  are  exempt  from  the  initial 
and  final  regulatory  flexibility  analyses 
requirements  of  sections  603  and  6(k. 

This  certification  can  be  made 
because  the  regulations  make 
adjustments  required  by  law.  and 
because  they  affect  only  rates  payable 
to  individuals.  \o  regulatory, 
administrative,  or  paperwork  burdens 


are  imposed  on  any  type  of  small 
entities. 

There  is  no  Catalog  of  Federal 
Domestic  Assistance  number  for  the 
program  affected  by  these  regulations. 

List  of  Subjects  in  38  CFR  Part  21 

Civil  rights,  Claims,  Education.  Grant 
programs-education,  Loan  programs- 
education.  Reporting  and  recordkeeping 
requirements.  Schools.  Veterans. 
Vocational  education.  Vocational 
rehabilitation. 

Approved:  June  24,  1987. 
Thomas  K.  Tumage, 

Adminisiralor. 

.■\pproved:  ]uly  27, 1987. 
A.  Lukeman, 

Lieutenant  General.  USMC,  Deputy  Assistant 
Secretary  (Military  Manpower  and  Personnel 

Policy). 

38  CFR  Part  21.  Vocational 

Rt-habihtation  and  Education,  is 
amended  as  follows: 

PART  21— [AMENDED] 

1.  In  §  21.5820  the  introductory  text  of 

paragraph  (b).  paragraphs  (b)(l)[ii)(A) 
and  (bl(l)(ii][B).  and  paragraphs 
(b){2)(ii){A)  and  (b)(2)(ii){B)  are  revised 
to  read  as  follows: 

§  21.5820     Educational  assistance. 

(b)  Amount  of  educational  assistance. 
The  amount  of  educational  assistance 
may  not  exceed  Si, 560  per  standard 
academ.ic  year,  adjusted  annually  by 
regulation. 

(Authori!v:10U.S.C.  2143) 

ID*  *  * 

(ii)  •  •  * 

(A)  Multiplying  the  number  of  w^hole 
months  in  the  enrollment  period  by 
S173.33  for  a  full-time  student  or  by 
S86.67  for  a  part-time  student; 

(B)  Multiplying  any  additional  days  in 
the  enrollment  period  by  S5.77  for  a'fuU- 
time  student  or  by  $2.88  for  a  part-time 
student;  and  (10  U.S.C.  2143). 

*  *  •  •  * 

(2)  •    •    • 
(ii)  •    •    • 

(A)  Multiplying  the  number  of  whole 
months  in  the  enrollment  period  by 
S173.33  for  a  full-time  student  or  by 
$86,67  for  a  part-time  student: 

(B)  Multiplying  any  additional  days  in 
the  enrolment  period  by  $5.77  for  afull- 
iime  student  or  by  $2.88  for  a  part-time 
student;  and  (10  U.SC.  2143). 

•  *  «  *  • 

2.  In  §  21.5822  paragraphs  (b)(l)(i)  and 
(b)(l)(ii)  and  paragraphs  (b)(2)(i)  and 
(b)(2)(ii)  are  revised  to  read  as  follows: 


§  2 1  .S822    Subsistence  allow&oce. 

•  ■  •  «  • 

(b)  *  •  • 
(1)  •  •  • 

(i)  If  a  person  is  pursuing  a  course  of 
instruction  on  a  full-time  basis,  his  or 
her  subsistence  allowance  is  $389  per 
month,  adjusted  annually  by  regulation. 

(ii)  If  a  person  is  pursuing  a  course  of 
instruction  on  other  than  a  full-time 
basis,  his  or  her  subsistence  allowance 
is  $194.50  per  month, 

(Authority   10  L'.S.C,  2144) 

•  •  •  .  « 

(2)-    •    • 

(i)  The  VA  shall  determine  the 
mcHithly  rate  of  subsistence  allowance 
payable  to  a  person  for  a  day  during 
which  he  or  she  is  pursuing  a  course  of 
instruction  full-time  by  dividing  S389  per 
month  by  the  number  of  the  deceased 
veteran's  dependents  pursuing  a  course 
of  instruction  on  that  day. 

(ii)  The  VA  shall  determine  the 
monthly  rate  of  subsistence  allowance 
payable  to  a  person  for  a  day  during 
which  he  or  she  is  pursuing  a  course  of 
instruction  on  other  than  a  full-tim.e 
basis  by  dividing  $194.50  per  month  by 
the  number  of  the  deceased  veteran's 
dependents  pursuing  a  course  of 
instruction  on  that  day. 

(Authority:  10  U,S,C  2144) 

•  •  •  •  • 

[FR  Doc.  87-:i557  Filed  9-17-87;  8:45  am) 

BILLING  C0D£  8320-01-II 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 

[Docket  No.  FEMA6762) 

List  of  Communttles  Eligible  for  the 
Sale  of  Flood  Insurance 

AGENCY:  Federal  Emergency 
Management  Agency. 
ACTION:  Final  rule. 

summary:  This  rule  lists  communities 

participating  m  the  National  Flood 
Insurance  Program  (N'FIP).  These 
communities  have  applied  to  the 
program  and  ha\  e  agreed  to  enact 
certain  floodplain  management 
measures.  The  co.mmunities' 
participation  in  the  program  authorizes 
the  sale  of  fiood  insurance  to  owners  of 
property  located  in  the  communities 
listed, 

EFFECTIVE  DATES:  The  dates  listed  in  the 

fourth  column  of  the  table. 
addresses:  Flood  insurance  policies  for 

property  located  in  the  communities 
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listed  can  be  obtained  from  any  licensed 
property  insurance  agent  or  broker 
serving  the  eligible  community,  or  from 
the  National  Flood  Insurance  Progr,imi 
(XFIP)  at:  P.O.  Box  457,  Lanham, 
Maryland  20706,  Phone:  (800)  638-7418 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  H,  Thomas,  Assistant 
Administrator,  Office  of  Loss  Reduction, 
Federal  Insurance  Administration,  (202) 
646-2717,  Federal  Center  Plaza,  500  C 
Street,  Southwest,  Room  416, 
Washington,  DC  20472. 
SUPPLEMENTARY  INFORMATION:  The 
National  Flood  Insurance  Program 
(.N'FIP),  enables  property  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
return,  communities  agree  to  adopt  and 
administer  local  floodplain  managem.ent 
measures  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 
Since  the  communities  on  the  attached 
list  have  recently  entered  the  NFIP, 
subsidized  fiood  insurance  is  now 
available  for  property  in  the  community. 
In  addition,  the  Director  of  the  Federal 
F.mergency  Management  Agency  has 

§  64.6    List  of  eligible  communities. 


identified  the  special  flood  hazard  areas 
in  some  of  these  communities  by 
publishing  a  Flood  Hazard  Boundary 
Map.  The  date  of  the  flood  map,  if  one 
has  been  published,  is  indicated  in  the 
sixth  column  of  the  table.  In  the 
communities  listed  where  a  flood  map 
has  been  published,  section  102  of  the 
Flood  Disaster  Protection  Act  of  1973,  as 
amended,  requires  the  purchase  of  flood 
insurance  as  a  condition  of  Federal  or 
federally  related  financial  assistance  for 
acquisition  or  construction  of  buildings 
in  the  special  flood  hazard  area  shown 
on  the  map' 

The  Director  finds  that  the  delayed 
effective  dates  would  be  contrary  to  the 
public  interest.  The  Director  also  finds 
that  notice  and  public  procedure  under  5 
U.S.C.  553(b)  are  impracticable  and 
unnecessary. 

The  Catalog  of  Domestic  Assistance 
Number  for  this  program  is  83.100 
"Flood  Insurance." 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  the  Administrator,  Federal 
Insurance  Administration,  to  whom 
authority  has  been  delegated  by  the 


Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule,  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice 
stating  the  community's  status  in  the 
NFIP  and  imposes  no  new  requirements 
or  regulations  on  participating 
communities. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 

PART  44— [AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority-:  42  U  S.C.  4001  et.  seq.. 
Reorganization  Plan  No.  3  of  1978,  E.O.  12127. 

2.  Section  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
the  table. 

In  each  entry,  a  complete  chronology 
of  effective  dates  appears  for  each  listed 
community.  The  eritry  reads  as  follows: 


UM  I 


Slate 


Region  t — Regular 
Convvriiont 


Region  III 


Uocoin,     town     ol,     Penobscot 
County 


IVta^are „ Etsniere,    town    of,    New    Castle 

County 
Pe^"ST'vania  „ ApDiewoid,  borough  ot.  Arrrwtronfl 

Do  Ceres,      townsriip     of.      McKean 

j     County 

Do Conneautville.  borougti  of,  Craw- 

fo'Cj  County 

Do _ Stanainq      Stone,      township     of, 

I       Bradtord  County 

Do — __ !  St    C.air    lownsmp  o',  Weslmoro- 

lanc  County 

Do Ulster,     township     o(.     Bradford 

I      County 

Aes'  vif[jlrna „ urKoin     County,     unincorporated 

areas 

Ov Wesi.'noreiand  County,  untncorpo- 

raleo  areas 

Region  IV 

MssssipD"      


CotTHnunity  No 


Effective  dales  of  authonzation/cancetlation  of 
sale  of  Flood  Insurance  in  community 


Region  V 


ItUnois  . 


Region  Vt 


L3^-ts.ana 
Do 


Region  Vll 


Harwocti    County,    unincorporated 
areas. 


Wood  Dale,  city  of 


BrecttsvHIo.    city    ol.    Cuyahoga 
County 


Clarence,  village  of.  Natchitoches 
Parish 

Natchiioches  parish,  unincorporat- 
ed areas 


Des  Mcnes  city  of.  Polk  County.. 


230109.. 


100023. 


June  11,  1975,  Emerg .  Sept.  18,  1987,  Reg., 
Sept   18.  1987,  Susp 


Oct    2.    1974.   Emerg, 

Sept,  18,  1987,  Susp. 
820093 Mar.  11,  1975  .  Emerg 

Sept  18.  1987.  Susp 
421853 Aug.  6.   1974,   Emerg.. 

Sept  18,  198r,  Susp. 
420349 May  28.   1975.  Emerg, 

Seot  18.  1987.  Susp 
621406 Mar    9.   1977.   Emerg,. 

Sept  18,  1987,  Susp. 
422191 Aug    22.  1977.  Emerg, 

Sept  18,  1987,  Susp. 
421218 :  July  29,   1975.  Emerg. 

Sept,  18.  1987.  Susp, 
540088 _   May  24,   1976,  Emerg,, 

Sept  18.  1987,  Susp 
510250 .»  SepL  23,  1974,  Emerg. 

Sept  18,  1987.  Susp. 


285254., 


170224.. 
390098.. 


220130 + 

220129 

190227 


Dec,  31. 

1976. 

Beg 

Sept  18. 

1987, 

Reg. 

Sept,  18. 

1987, 

Reg. 

Sept  18, 

1987, 

Reg. 

Sopt  18. 

1987 

Beg 

Sept.  18. 

1987, 

Reg 

Sept.  18, 

1987, 

Reg, 

Sept  18. 

1987. 

Reg 

Sept.  18 

1987 

Reg 

.  Sept  9. 

1970. 

Reg. 

Current  effective  map  dale 


June  30,   1970,  Emerg 
Sept.  18.  1987,  Susp 


Feb    2,   1973,   Emerg,   Sept    30,   1977,  Reg.. 

Sept  18.  1987,  Susp, 
July  11.  1975.  Emerg.,  Jan    16,  1981.  Reg, 

Sept.  18,  1987,  Susp. 


Mar  8,  1976.  Emerg.,  Sep!  18,  1987.  Reg, 

SepL  18,  1987,  Susp 
May  10.  1973,  Emerg,  Sept.  18.  1987.  Reg, 

Sept.  18,  1987.  Susp 


Sept  6,  1974,  Emerg.  Feb  4,  1981,  Reg. 
Sept  18,  1987.  Susp 


Sept  1 8,  1987 

Sept  18,  1987 

Sept  18,  1987 1 

Sept  18,  1987 4 

I 
Sept  18,  1987 

Sept  18.  1987 

Sept  18.  1987 4. 

Sept  18,  1967 

Sept  18,  1987 

Sept  18,  1987 


Sept  18,  1987., 


Sept  18.  1987 

Sept  IB.  1987 


Sept  18.  1987., 
Sept  18.  1987. 


Sept  18,  1987. 


Date  certain 

Federal 

assistarx;e  no 

longer  available 

in  special  flood 

t^azard  areas 


Sept  18.  1987. 

Da 
Do. 

Do. 

Da 
Do. 
Do. 
Do. 

Do. 
Do. 

Do. 

Do. 
Do. 

Do. 
Do. 

Da 
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SIM* 


Region  VIH 


Colorado 
North  Dakota. 


Region  iX 


CaWofnia.. 


Region  X 


Alaska 
Oregon  . 
Do.. 


Region  HI — Mtnlmat» 
ConveftK>n« 

Pennsylvania 


Region  IV 

MtssisSfppi  


Do 


Region  V 


Minnesota.. 

Do 

Ohio 

Do 

Do 


Region  VII 


NebrasKa 


Region  VIII 

North  Daiiota  


ComfTHjnity  No- 


Umgmorl,  city  ol.  Boulder  County  . 

Alexander,      city      ol      McKenzie 
County. 

Cleariake.  city  of.  Lalie  County 


080027  . 
380055.. 


060714. 


Anchorage,    rnunicipality    of    An-  .  020005 .. 

cfiorage  division.  I 

Canyon  City,  aty  of.  Grant  County  .1  410075.. 

Mt  Vernon,  city  ol,  Grant  County. ..!  410080.. 


Rutland,      township 
County. 


of,      Tioga 


422099  . 


Baidwyn,  city  ol.  Prentiss  and  Lee    260134.. 

Counties 
Saltillo.  town  ol.  Lee  County 280261 . 


Rlknore    County,     unincorporated  <  270124 

areas.  | 

Raymond,     city     ol.      Kandiyohi    270222 

County. 
Portage    County,     unincorporated  ]  390453 

areas.  | 

Wyandol    Count),    unincorporated  ;  390787 

areas. 
Hen>locl(.  village  ol.  Tioga  County .. 


Starrton.  city  ol.  Stanton  County  . 


Velva,      township 
County. 


of.      McHenry 


Et*ective  dates  ol  au»hoiizaiion/car^eiiation  of 
sale  of  Flooo  Ir.surance  in  community 


Current  effective  map  da'.e 


Dale  certain 

Federal 
assistance  no 
longer  avaiUiDie 
in  speaei  "ood 

hazard  areas 


Nov    26.    1971.   Emerg.   July   5.    1977.   Reg..     Sept.  18.  1987.. 

Sept   18.  1987,  Susp 
Ma.-ch  10.  1976.  Emerg.  Sept.  18.  i987.  Reg..  |  Sept.  18.  1967.. 

Sept   18.  1987.  Susp. 


Feb.    19,    1971,    Emerg,   Oc<     17 
Sept.  18,  1987,  Susp 


June  12,   1970,  Emerg .  Sept    5, 

Sept  18,  1987.  Susp 
Oct  18.  1974.  Emerg.  Sept    18. 

SepL  18,  1987,  Susp 
Aug.   1,   1975,  Emerg.,   Sepi    18, 

Sept  18.  1987.  Susp 


Mar     14,    1975.    EmeiQ      Aug     1. 
Sept   18,  1987.  Susp 


Dec    2,   1974,   Emerg,  SepI    18. 

Sept  18,  1987.  Susp- 
July  24,   1975,  Emerg.  SepI    18, 

Sept   18.  1987   Susp. 


1978  Reg   Sept  18.  1967.. 


1979,  Reg. 
1987,  Reg. 
1987.  Reg.. 


Sept.  18.  1987.. 
SepL  18.  1967., 
Sept,  18.  1987 ,. 


1987.  Reg..  I  Aug  1.  1987 


Apr.  16.  1974.  Emerg  ,  Sept.  18. 

Sept  18,  1987.  Si.so 
Mar  5.  1975,  Eme^q ,  Sept.  18. 

Sept  18,  1987  Susp 
Feb.  11.  1977.  Emerg..  Sept  18, 

Sept  18.  1987,  Susp. 
Dec.  21.  1978.  Emerg.,  Sept.  18. 

Sept  18.  1987,  Susp. 
390708 1  Feb,  27.  1976,  Emerg,.  Aug  19. 

Sept  18.  1987,  Susp. 


310217  . 


380310  . 


1987.  Reg. 
1987.  Reg. 

1987.  Reg.. 
1987.  Reg.. 
1987.  Reg. 
1987.  Reg,. 
1987.  Reg. 


j  Sept  18.  1987 
Sept  18,  1967.. 

[  Sept  18.  1987.. 
{  Sept  18.  1967.. 
!  Sept.  18.  1987.. 
:  Sept  18.  1987  . 
.  Aug  19,  1987... 


May  12.  1975,  Emerg  Sept  18, 
Sept.  18.  1987,  Susp 


Mar.  31.  1976,  Emerg.  Sept  16, 
Sept  18,  1987.  Susp 


1987.  Reg..    Sept  18.  1987.. 

I 

1987,  Reg.  [  Sept  18.  1987 


Do. 

Da 

Oo. 

Oa 
Da 
Do. 

Aug.  1.  1987 

Sepl  18.  1987. 
Do. 


Da 
Oa 
Da 
Do. 


Aug.  19.  1987 


SapL  18.  1967. 


Do. 


Code  for  reading  fourth  column:  Emerg.— Emergency.  Reg  —Regular.  Susp  -Suspension.  Rem  — Reinstatement 


Harold  T.  Dur>ee, 

Administralor.  Federal  Insurance 
Administration. 

Issued:  September  10. 1987. 

[FR  Doc.  87-21571  Filed  9-17-87;  8:45  am) 
BILLING  CODE  6718-a3-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  80 

Maritime  Radio  Services 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  This  action  amends,  clarifies 
and  corrects  Part  80  governing  the 
Maritime  Radio  Services.  Part  80 
became  effective  on  October  2,  1986, 
and  has  been  governing  the  maritime 
community  for  approximately  ten 
months.  During  this  period,  a  number  of 
cases  requiring  minor  clarifications  or 


corrections  have  been  brought  to  the 

attention  of  the  Commission  staff.  The 
purpose  of  this  action  is  to  incorporate 
those  changes  into  P.^rl  BO. 

EFFECTIVE  DATE:  September  18,  1987. 

ADDRESS:  Federal  Communications 
Com.mission,  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  E.  Mickley.  Private  Rdu;o  Bureau, 
(202)632-7175. 

SUPPLEMENTARY  INFORMATION: 
List  of  Subjects  in  47  CFR  Pari  80 

Maritime,  Radio,  Vessel. 

Order 

In  the  matter  of  editorial  amendments  to 
Part  80  of  the  rules  concerning  the  maritime 

radio  services. 

Adopted:  August  6, 1987. 
Released:  .^ugust  28, 1987. 

1.  This  Order  amends  and  corrects 
Part  80  of  the  Commission's  Rules  which 
govern  the  maritime  radio  services.  Part 


80  became  effective  on  October  2, 1986.* 
This  action  was  part  of  the 
Commission's  ongoing  effort  to  review, 
simplify  and  clarify  its  regulations.  Part 
80  reorganized  and  revised  the  maritime 
rules  contained  in  Parts  81  and  83  and 
combined  them  into  a  single  part.  The 
Report  and  Order  in  PR  Docket  No.  85- 
145  Stated  that  the  changes  incorporated 
in  Part  80  were  primarily  editorial  in 
nature  and  were  not  intended  to  alter 
substantive  requirements  except  where 
specifically  described. 

2.  Part  80  now  has  been  e:fec'.i\  e  for 
approximately  ten  months.  During  this 
period,  a  number  of  rules  requiring 
clarification  or  correction  have  been 
brought  to  our  attention  by  the  m.anlime 
community  and  through  staff  review. 
This  Order  updates  the  maritime  rules 
by  clarifying  and  correcting  Part  80 
accordingly. 


'  See  Report  and  Order.  PR  Docket  No.  85-145, 
FCC  86-141.  51  FR  31206  (1986). 
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3.  Because  these  amendments  are 
editorial  or  interpretive  in  nature, 
intended  to  clarify  and  correct  Part  80, 
the  notice  and  comment  procedure  and 
the  30  day  effective  date  provision  of  the 
.Administrative  Procedure  Act  is 
unnecessary.  See  5  U.S.C.  553(b)  and  (d). 
47  CFR  1  412(b)  and  47  CFR  1.427lb). 

4.  Accordingly,  it  is  ordered,  that 
pursuant  to  the  authority  delegated  to 
the  Managing  Director  by  §  0.231(d)  of 
the  Rules,  Part  80  of  the  Commission's 
Rules  is  amended  as  set  forth  in  the 
attached  Appendix,  effective  upon 
publication  in  the  Federal  Register, 

5.  Regarding  questions  on  matters 
cohered  in  this  document,  contact 
Robert  Mickley  (202)  632-7175. 

Ft'dtr,il  C[;mT,uaications  Commission. 
Edward  J.  Minkel, 
Managing  Director. 

Appendi.x 

Part  80  of  Chapter  1  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 

as  follows: 


PART  80— STATIONS  IN  THE 
MARITIME  SERVICES 

1.  The  authority  citation  for  Part  80 
continues  to  read: 

Authority:  Sees.  4.  303.  48  Stat.  1066.  1082, 
as  amended  47  U.S,C.  154.  303,  unless 
otherwise  noted.  Interpret  or  apply  48  Stat. 
1064-1068,  1081-1105,  as  amended;  47  U.S.C. 
t.Sl-155.  301-609;  3  UST  3450.  3  UST  4726.  12 
1 1ST  2377,  unless  otherwise  noted. 

2.  In  the  table  of  contents  at  the 
beamniRo  of  Part  80.  correct  the  section 
title  opposite  section  designator  80.471 
to  read.  "Discontinuance  or  impairment 
of  service," 

§80.5     I  Amended] 

3.  In  §  80.5.  under  the  term  "Urgency 
signal",  the  third  paragraph  is  revised  to 
read,  "I3j  in  radiotelephony,  the 
international  urgency  signal  consists  of 
three  oral  repetitions  of  the  group  of 
words  "PA.\  PAN",  each  word  of  the 
group  pronounced  as  the  French  w'ord 
"PA.NNE"  and  sent  before  the  call," 

§80.19     (Corrected! 

4.  The  table  in  §  80.19  is  corrected  by 
adding  a  solid  horizontal  line  in  all  three 
columns  immediately  above  the  "Public 
Coast"  entry  appearing  in  the  first 
column. 

§80.80     [  Amended! 

5.  Footnote  1  applicable  to  §  80.80  is 
levised  to  read.  "'  Ship  station 
transmitters,  except  hand-held  portable 
transmitters,  manufactured  after  January 
21,  1987  must  automatically  reduce  the 
carrier  power  to  one  watt  or  less  when 
turned  to  the  frequency  156.375  MHz  or 


156.650  MHz.  All  ship  station 
tramsmitters,  except  hand-held  portable 
transmitters,  used  after  January  21, 1997, 
must  automatically  reduce  power  as 
described  above.  A  manual  override 
device  must  be  provided  which  when 
held  by  the  operator  will  permit  full 
carrier  power  operation  on  channels  13 
and  67.  Hand-held  portable  transmitters 
must  be  capable  of  reducing  power  to 
one  watt,  but  need  not  do  so 
automatically." 

§80.89    [Amended] 

6.  Section  8089  is  amened  by  adding  a 
new  paragraph  (g)  to  read,  "(g)  Transmit 
on  frequencies  or  frequency  bands  not 
authorized  on  the  current  station 
license." 

§80.95    (Amended) 

7.  in  §80.95,  paragraph  (a)(3)  is  revised 
to  read  "(3)  Distress  calls  and  related 
traffic;  and"    j 

§80.102    [Amended] 

8.  In  §  80.102,  the  first  sentence  in 
paragraph  (a)  is  revised  to  read,  "Except 
as  provided  in  paragraphs  (d)  and  (e)  of 
this  section,  stations  must  give  the  call 
sign  in  English.";  and  a  new  paragraph 
(e)  is  added  to  read,  "(e)  VHP  public 
coast  station  may  identify  by  means  of 
the  approximate  geographic  location  of 
the  station  or  the  area  it  serves  when  it 
is  the  only  VHF  public  coast  station 
serving  the  location  or  there  will  be  no 
conflict  with  the  identification  of  any 
other  station," 

§80.111     lAmended] 

9.  Section  80.111  is  amended  by 
adding  a  new  paragraph  (a)(6)  to  read, 
"(6)  Calls  to  establish  communication 
must  be  initiated  on  an  available 
common  working  frequency  when  such 
a  frequency  exists  and  it  is  known  that 
the  called  ship  maintains  a  simultaneous 
watch  on  the  common  working 
frequency  and  the  appropriate  calling 
frequency(ie3)." 

§80.143     [Corrected] 

10.  In  §80.143,  paragraph  (b)  is 
corrected  by  adding  paragraph  (b)(4)  to 
read,  "(4)  All  other  frequencies 
necessary  for  its  service." 

§80.207    [Amended] 

11.  In  §  80.207,  the  introductory 
portion  of  paragraph  (a)  is  revised  to 
read,  "(a)  Authorization  to  use 
radiotelephone  and  radiotelegraph 
emissions  by  ship  and  coast  stations 
includes  the  brief  use  of 
radiotelegraphy,  including  keying  only 
the  modulating  audio  frequency,  tone 
signals,  digital  selective  calling  and 
other  signalling  devices  to  establish  or 
maintain  communications,  provided,"; 


and  paragraph  (a)(4]  is  added  to  read, 
"(4)  Use  of  selective  calling  equipment 
based  upon  this  section,  other  than  DSC 
equipment,  may  be  continued  for  at 
least  three  years  subsequent  to  an  FCC 
Order  that  will  authorize  DSC  as  the 
only  selective  calling  technique 
permitted  for  use  in  the  maritime 
services.  To  quality  for  the  continuation, 
the  equipment  must  be  used  at  the  same 
station  location  where  it  was  installed 
and  operating  on  the  date  of  the 
indicated  FCC  Order.  This  paragraph  is 
not  applicable  to  A.MTS  in  the  216-220 
MHz  band  or  to  .\B-DP  equipment  that 
complies  with  CCIR  Recommendation 
476. 

§80.215    [Corrected  and  Amended] 

12.  In  §  80.215.  correct  the  frequency 
band  in  paragraph  (b)(l)(i)  to  read, 
"4000-8000  kHz"  vice  "4000-7000  kHz"; 
paragraph  (c)(1)  is  amended  by  adding 
the  footnote  designator,  "'^"  after 
footnote  designator  "'"  appearing 
opposite  the  156-162  MHz  band;  the 
second  category  entry  in  paragraph 
(e)(1)  is  revised  to  read.  "Marine  utility 
stations  and  hand-held  portable 
transmitters  156-162  MHz:  add  footnote 
"'2"  in  numerical  order  to  read,  "'^  The 
frequencies  156.3:'5  MHz  and  156.650 
MHz  are  primarily  intership  frequencies. 
When  authorized  for  coast  stations  on  a 
secondary  basis,  the  normal  output 
power  must  not  exceed  1  watt  and  the 
maximum  output  power  must  not  exceed 
10  watts.";  paragraph  (g)(3)  is  revised  to 
read,  "(3)  Except  as  indicated  in  (4)  of 
this  paragraph,  all  transmitters 
manufactured  after  Januar>'  21,  1987,  or 
in  use  after  January-  21, 1997,  must 
automatically  reduce  the  carrier  power 
to  one  watt  or  less  when  the  transmitter 
is  tuned  to  156.375  MHz  or  156.650  MHz. 
and  must  be  provided  with  a  manual 
override  switch  which  when  held  by  an 
operator  will  permit  full  carrier  power 
operation  on  156.375  MHz  and  156.650 
MHz;  ";  and  paragraph  (g)(4)  is  revised 
to  read,  "(4)  Hand-held  portable 
transmitters  are  not  required  to  comply 
with  the  automatic  reduction  of  carrier 
power  in  (g)(3)  of  this  section;  and". 

§80.215    [Corrected! 

13.  In  §80.215,  correct  the  paragraph 
designators  of  paragraphs  (1)  and  (m).  as 
published  in  the  Federal  Register  on 
March  11.  1987,  (52  FR  7417)  to  read  (m) 
and  (n).  The  first  paragraph  (1).  which 
begins  with  the  words  "For  operational 
fixed  stations"  remains  unchanged. 

§80.219    Corrected] 

14.  In  §  80.219.  paragraph  (a)(3)  is 
corrected  to  read.  "(3)  Use  class  FlB  or 


UM  I 
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I2B  emission  with  a  total  frequency  shift 
of  170  Hertz." 

§60.225    [Amended] 

15.  In  §  80.225,  the  introductory 
paragraph  is  amended  by  removing  the 
third  sentence. 

§  80.303    [Amended] 

16.  In  §  80.303,  paragraph  (a)  is 
revised  to  read,  "(a)  During  its  hours  of 
operation,  each  coast  station  operati.ig 
in  the  156-162  MHz  band  and  serving 
rivers,  bays  and  inland  lakes  except  the 
Great  Lal<es,  must  maintain  a  safety 
watch  on  the  frequency  156.800  MHz 
except  when  transmitting  on  156.800 
MHz. 

§80.327    [Amended] 

17.  In  §80.327.  paragraph  (c)  is  revised 
to  read,  "(c)  In  radiotelephony,  the 
urgency  signal  consists  of  three  oral 
repetitions  of  the  group  of  words  PAN 
PAN  transmitted  before  the  call." 

§  80.355    [Amended] 

18.  In  §  80.355,  the  section  title  is 
revised  to  read,  "Distress,  urgency, 
safety,  call  and  reply  Morse  code' 
frequencies." 

§80.369    (Amended] 

19.  In  §  80.369.  paragraph  (c)  is  revised 
to  read,  "(c)  The  frequency  5167.5  kHz  is 
available  to  any  station  for  emergency 
communications  in  the  State  of  Alaska. 
Peak  envelope  power  of  stations 
operating  on  this  frequency  must  not 
exceed  150  watts.  This  frequency  may 
also  be  used  by  Alaska  private  fixed' 
stations  for  calling  and  listening,  but 
only  for  establishing  communication." 

§80.371     [Amended] 

20.  In  §  80.371  the  frequency  table  in 
paragraph  (a)  is  revised  by  adding  new 
frequency  pair  "2406.0"  to  the  ship 
transmit  column  and  "2506.0"  to  the 
coast  transmit  column  at  the  bottom  of 
the  "East  Coast"  frequency  block. 

21.  In  §  80.371,  the  second  sentence  in 
paragraph  (d)  is  revised  to  read,  "The 
following  table  describes  the  working 
carrier  frequencies  below  2750.0  kfiz  for 
simplex  radiotelephony  communications 
for  use  between  public  coast  stations 
serving  the  Mississippi  River  System 
and  ship  stations  within  comm.unication 
service  range,  whether  or  not  the  ship  is 
operating  within  the  confines  of  the 
Mississippi  River  System." 

§80.373    [Amended] 

22.  In  §  80.373(c),  the  frequency  table 
in  paragraph  (c)(1)  is  amended  by 
adding  footnote  symbol  "■■""  to  the  right 
of  frequencies  2065.0  and  2079.0,  and  by 
adding  footnote  symbol  ""•"  to  the  right 
of  frequencies  3023.0  and  5680.0;  by 


adding  footnote  ^  in  numerical  order 
below  the  frequency  table  in  paragraph 
(c)(1)  to  read,  "*  The  frequencies  2065.0 
kHz  and  2079.0  kHz  must  be  coordinated 
with  Canada.";  by  adding  footnote  *  in 
numerical  order  below  the  frequency 
table  in  paragraph  (c)(1)  to  read.  "••  The 
frequencies  3023.0  kHz  and  5680.0  kHz 
are  available  to  private  coast  stations 
licensed  to  state  and  local  governments 
and  any  scene-of-action  ships  for  the 
purpose  of  search  and  rescue  scene-of- 
action  coordination  including 
communications  with  any  scene-of- 
action  aircraft.";  the  introductory 
portion  of  paragraph  (c)(2)  is  revised  to 
read.  "(2)  Assignment  of  these 
frequencies  is  subject  to  the  following 
general  limitations;":  paragraph 
(c)(2)(iii)  is  amended  to  be  punctuated  at 
the  end  with  a  period;  and  paragraphs 
(c){2)(iv)  and  (c)(2)(v)  are  removed. 

23.  In  §  80.373(n.  amend  the  frequency 
table  after  the  listing  of  frequencies  in 
the  "Noncommercial"  frequency 
category  by  adding  a  new  frequency 
category  "Distress,  Safety  and  Calling" 
and  adding  one  frequency  under  the 
new  frequency  category  with  four 
columnar  entries  to  read,  "16", 
"156.800",  "156.800"  and  "EPRIB ": 
amend  the  frequency  table  opposite 
channel  designator  "17"  under  the 
Maritime  Control  frequency  category  by 
removing  the  entire  fourth  column  entry; 
amend  footnote  ^  by  inserting  the  word 
"only"  after  the  word  "use";  revise  the 
second  sentence  m  footnote  *  to  read, 
"Normal  output  power  must  not  exceed 
1  watt.";  revise  footnote  *  to  read  "*. 
156.375  MHz  and  156.650  MHz  are 
available  primarily  for  mtership 
navigational  communications.  These 
frequencies  are  available  between  coast 
and  ship  on  a  secondary  basis  when 
used  on  or  in  the  vicinity  of  locks  or 
drawbridges.  Normal  output  power  must 
not  exceed  1  watt.  Maximum  output 
power  must  not  exceed  10  watts  for 
coast  stations  or  25  watts  for  ship 
stations.";  revise  footnote  *  to  read,  "^ 
when  the  frequency  156.850  MHz  is 
authorized,  it  may  be  used  additionally 
for  search  and  rescue  training  exercises 
conducted  by  state  or  local 
governments.";  revise  the  first  sentence 
of  footnote  '°  to  read.  "The  frequency 
156.850  MHz  is  additionally  available  to 
coast  stations  on  the  Great  Lakes  for 
transmission  of  scheduled  Coded 
Marine  Weather  Forecasts  (MAFOR). 
Great  Lakes  Weather  Broadcast 

(LA WEB)  and  unscheduled  .Notices  to 
Mariners  or  Bulletins." 

24.  In  §  80.373(i),  the  paragraph  title  is 
revised  to  read,  'Frequencies  in  the 
1600-5450  kHz  band  for  private 
communications  in  Alaska. " 


§80.383    [Corrected] 

25.  In  §  80.383(b).  correct  paragraph 
(b)(2)  to  read,  "(2)  New  Orleans:  The 
rectangle  between  North  latitudes  27 
degrees  30  minutes  and  31  degrees  30 
minutes  and  West  longitudes  87  degrees 
30  minutes  and  93  degrees;". 

§80.387     [Amended] 

26.  In  §  80.387(b).  the  frequency  fable 
is  amended  by  adding  the  entry 
"5167.5  '"  in  numerical  order  to  the  third 
column;  and  by  adding  a  new  footnote  ^ 
in  numerical  order  below  the  frequency 
table  to  read,  "^  The  frequency  5167  5  ' 
kHz  is  available  for  emergency 
communications  in  Alaska.  Peak 
envelop  power  of  stations  operating  on 
this  frequency  must  not  exceed  150 
watts.  When  a  station  in  Alaska  is 
authorized  to  use  5167.5  kHz.  such 
station  may  also  use  this  frequency  for 
calling  and  listening  for  the  purpose  of 
establishing  communications." 

§80.409     [Amended] 

27.  In  §  80.409.  paragraph  (a)(3)  is 
revised  to  read.  "(3)  Ship  station  logs 
must  identify  the  vessel  name,  country 
of  registry,  and  official  number  of  the 
vessel. 

28.  In  §  80.409.  paragraph  10(1)  is 
revised  to  read.  "(1)  Radiotelephony 
stations  subject  to  Parts  il  and  III  of 
Title  III  of  the  Communications  Act 
and/or  the  Safety  Convention  must 
record  entries  indicated  by  paragraphs 
(e)(2)  through  (p)(11)  of  this  secUon." 

§80.471     [Corrected] 

29.  In  §  80.471.  the  section  title  is 
corrected  to  read,  "Discontmuance  or 
impairment  of  service." 

§80.475     [Amended  and  Corrected] 

30.  In  §  80  4~5.  paragraph  (a)  is 
revised  to  read,  '  (a)  An  A.MTS  may 
ser\  e  the  upper  and/or  lower  sectors  of 
the  Mississippi  Ri\  er,  its  connecting 
waterways,  the  Gulf  Intracoastal 
Waterway,  and  the  offshore  waters  of 
the  Gulf  of  .Mexico.  An  AMTS  serving 
the  eastern  or  western  sector  of  the 
offshore  waters  of  the  Gulf  of  Mexico, 
that  is.  East  or  West  of  longitude  87°45' 
W,  must  provide  service  to  the  100 
fathom  line  or  40  nautical  miles  offshore, 
whichever  is  greater.";  the  last  sentence 
in  paragraph  (b)fl)  is  corrected  to  read. 
"See  §  80.215(h),";  and  the  last  sentence 
in  paragraph  (b)12)  is  corrected  to  read, 
"A  list  of  the  notified  tele\  ision  stations 
must  be  submitted  with  the  subject 
applications." 

§80.477    [Amended] 

31.  Section  80.477  is  amended  by 
adding  a  new  paragraph  (c)  to  read,  "(c) 
AMTS  service  may  be  provided  to  any 
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vessel  within  communication  service 
range  of  an  AMTS  station  even  though 
the  vessel  may  not  be  operating  within 
the  confines  of  a  served  waterway." 

32.  A  new  §  80.514  is  added  to  read  as 
follows: 

§80.514     Marine  VHF  frequency 
coordinating  committee<s). 

This  section  contains  the  names  of 
organizations  that  have  been  recognized 
by  the  Commission  to  serve  as  marine 
VHF  frequency  coordinating  committees 
for  their  respective  areas.  Write  or  call 
FCC;  Private  Radio  Bureau  Licensing 
Division;  Consumer  Assistance  Branch; 
Gettysburg,  PA,  17326:  Phone:  (717)  337- 
1212;  for  frequency  advisory  committee 
mailing  address  information. 

(a)  The  Southern  California  Marine 
Radio  Council  serves  the  California 
counties  of  Santa  Barbara,  Kern,  San 
Bernardino,  Ventura,  Los  Angeles, 
Orange,  Riverside.  San  Diego,  Imperial 
and  the  Channel  Islands. 

Subpart  M — [Amended] 

33.  Immediately  preceding  §  80.601. 
the  title  of  Subpart  M  is  revised  to  read, 
"Stations  in  the  Radiodetcrmination 
Service". 

§80.655    [Amended] 

34.  In  §  80.655.  paragraph  (a)(1)  is 
revised  to  read,  "(1)  §  80.373  for  scope  of 
communications  described  in 

§  80.653(b)(1);";  paragraph  (a)(2)  is 
redesignated  as  paragraph  (a)(3)  and  a 
new  paragraph  (a)(2)  is  added  to  read. 
"(2)  §§  80.373  and  80.385  for  scope  of 
comm.unications  described  in 
§  80.653(b)(2):". 

§80.859    [Corrected] 

35.  Two  sections  have  been 
erroneously  assigned  the  section 
designator  "§  80.859."  The  section 
designator  applicable  to  the  section 
entitled  "Reserve  power  supply"  is 
corrected  to  read,  "§  80.860." 

§80.871     [Corrected! 

36.  In  §  80.871,  the  frequency  table  in 
paragraph  (d)  is  corrected  by  removing 
line  21  concerning  channel  70  in  its 
entirety. 

37.  A  new  §  80.879  is  added  to  read  as 
follows; 

§  80.879    Radar  installation  requirements 
and  specifications. 

Ships  of  .SOO  gross  tons  and  upwards 
that  are  cciistructed  on  or  after 
September  1, 1984,  must  comply  with  the 
radar  installation  requirements  and 
specifications  contained  in  §  80.825  of 
this  part. 

38.  Section  80.1019  is  revised  to  read 
as  follows: 


§80.1019    Antenna  radio  frequency 
indicator. 

Each  nonportable  bridge-to-bridge 
transmitter  must  be  equipped,  at  each 
point  of  control,  with  a  carrier  operated 
device  which  will  provide  continuous 
visual  indication  when  the  transmitter  is 
supplying  power  to  the  antenna 
transmission  line  or,  in  lieu  thereof,  a 
pilot  lamp  or  meter  which  will  provide 
continuous  visual  indication  when  the 
transmitter  control  circuits  have  been 
placed  in  a  condition  to  activate  the 
transmitter. 

§80.1053     [Corrected] 

39.  In  §  80.1053,  correct  the  3  character 
emission  designator  symbol  in 
paragraph  (a)(4)  to  read,  "A3X". 

§80.1055    (Corrected! 

40.  Section  80.1055(a)(3)  is  corrected  to 
read,  "(3)  Meet  the  requirements  in 

§  80.1053  (a)(4)  through  (a)(7),  (a){12) 
and  (c)  through  (i)." 

[FR  Doc.  87-21600  Filed  9-17-87;  8:45  am] 
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47  CFR  Part  80 

[PR  Docket  No.  86-340,  RM-5227;  FCC  87- 
277! 

Maritime  Services  Rules  Concerning 
Compulsory  Ship  Radar  Equipment 
Specifications  for  New  Installations 

agency:  Federal  Communications 
Commission  (FCC). 
action:  Final  rule. 

summary:  The  FCC  has  amended  its 
maritime  rules  concerning  equipment 
specifications  for  new  compulsory 
navigational  radar  installations  on 
oceangoing  ships  of  500  gross  tons  and 
upwards.  This  action  is  taken  to 
reconcile  the  minor  differences 
contained  in  the  separate  radar 
documents  and  have  a  single  document 
apply  to  new  radar  installations  on 
compulsory  equipped  ships. 
dates:  Effective  date:  October  13, 1987. 
Incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  October  13,  1987. 
ADDRESS:  Federal  Communications 
Commission,  1919  M  Street  NW.. 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  E.  Mickley.  Private  Radio  Bureau, 
Aviation  and  Marine  Branch, 
Washington,  DC  20554,  (202)  632-7175. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Report 
and  Order  in  PR  Docket  No.  86-340.  RM- 
5227.  adopted  August  18, 1987,  and 


released  August  31,  1987.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Service.  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140, 
Washington,  DC  20037. 

Summary  of  Report  and  Order 

1.  On  August  19, 1986,  the  Commission 
released  a  .Notice  of  Proposed  Rule 
Making  (NPRM)  in  PR  Docket  No.  86- 
340,  RM-5227,  51  FR  31306,  that 
proposed  to  update  ship  radar  standards 
and  specifications.  The  standards  and 
specifications  were  proposed  to  be 
contained  in  a  single  document, 
incorporated  by  reference  in  the  rules, 
and  would  apply  to  compulsory 
equipped  ships  with  radar  installed  on 
or  after  July  1, 1988.  The  NPRM 
responded  to  a  petition  for  rulemaking 
(RM-5227)  and  proposed  radar 
performance  specifications  and 
standards  submitted  by  the  Radio 
Technical  Commission  For  Maritime 
Services  (RTCM)  on  behalf  of  the 
maritime  industry. 

2.  The  current  radar  specifications  are 
contained  in  three  separate  documents 
referenced  in  §  80,825  of  the 
Commission's  rules.  The  documents  are: 
International  Convention  for  the  Safety 
of  Life  at  Sea,  1974;  IMO  Resolution 
A.477  (XII):  and  RTCM  SC-65  Final 
Report,  Volume  II,  as  amended  by 
Change  1.  One  or  more  of  these 
documents  are  applicable  to  various 
ship  categories  determined  by  ship  size, 
date  of  ship  construction  and  date  of 
radar  installation.  The  purpose  of  the 
requested  rule  change  was  to  reconcile 
the  minor  differences  contained  in  the 
separate  radar  documents  and  have  a 
single  document  apply  to  new  radar 
installations  on  compulsory  equipped 
ships.  This  should  reduce  confusion 
resulting  from  multiple  documents 
containing  specifications  applicable  to 
multiple  categories  of  ships. 

3.  Comments  in  this  proceeding  were 
filed  by  the  American  Institute  of 
Merchant  Shipping  (AIMS),  the  Comite 
International  Radio  Maritime  (CIRM) 
and  the  RTCM.  RTCM  also  filed  reply 
comments. 

4.  AIMS  supported  the  proposed 
amendments.  In  addition,  AIMS 
requested  that  its  list  of  minimum 
resources  for  on-board  repair,  contained 
in  Volume  111  of  the  RTCM  SC-65  Final 
Report,  be  referenced  in  §  80.825(c)  of 
the  rules.  Because  the  rules  recommend 
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minimum  repair  resources  rather  than  a 
specific  requirement,  we  are  amending 
the  rules  as  requested  by  AIMS  to 
provide  additional  guidance  to  the 
maritime  industry. 

5.  CIRM.  a  non-profit  international 
association  of  companies  concerned 
with  the  manufacture  and  supply  of 
radio  and  radionavigation  equipment  for 
merchant  ships,  commented  with 
respect  to  the  vibration  testing 
standards  contained  in  RTCM  Paper 
153-85/SC  103-30  included  as  a  part  of 
the  petition  for  rulemaking.  Specifically, 
CIRM  recommended  that  the  frequency 
range  at  which  the  table  is  vibrated  with 
an  excursion  of  ±1.60  millimeters  be 
between  5  and  12.5  Hz  rather  than 
between  0  and  12.5  Hz  as  contained  in 
the  RTCM  paper.  CIRM  made  its 
recommendation  based  upon  action 
taken  by  Technical  Committee  80  of  the 
International  Electro-Technical 
Commission  which  relaxed  the  vibration 
testing  standards  for  marine 
navigational  equipment. 

6.  RTCM's  comments  revised  the 
wording  of  the  proposed  specifications 
to  conform  with  IMO  Resolution 
A.574(14)  that  replaced  IMO  Resolution 
A.281(VIII)  concerning  general 
requirements  for  marine  navigational 
equipment.  RTCM  pointed  out  that  the 
revision  does  not  substantially  change 
the  meaning  of  the  specificaHon  and  has 
no  significant  effect  upon  the  cost  of  the 
specified  equipment.  RTCM  filed  reply 
comments,  which  further  revised  its 
marine  radar  specification  document  to 
conform  to  the  comments  of  CIRM. 
RTCM  submitted  this  revision  of  its 
marine  radar  specification  to 
accommodate  the  incorporation  by 
reference  of  this  single  document  into 
the  rules. 

7.  We  are  amending  the  rules  to 
incorporate  by  reference  the  revised 
marine  radar  specifications  contained  in 
RTCM  Paper  133-67/SC  103-33 
applicable  to  oceangoing  ships  of  500 
gross  tons  and  upward  on  or  after  July  1. 
1988.  We  concur  that  the  vibration 
testing  standard  can  be  relaxed  as 
suggested  by  CIRM.  Therefore,  we  are 
incorporating  the  CIRM 
recommendation  into  the  rules.  These 
specifications  and  standards  will  be 
contained  in  a  single  document  for  ease 
of  use  by  radar  equipment 
manufacturers.  While  radar  equipment 
manufactured  to  these  specifications 
and  standards  will  meet  or  surpass  the 
requirements  for  all  ship  categories,  ship 
radar  equipment  installed  prior  to  July  1, 
1988.  which  meets  the  appropriate  ship 
category  requirements,  as  indicated  in 
the  rules,  will  continue  to  be  authorized. 

8.  The  rules  contained  herein  have 
been  analyzed  with  respect  to  the 


Paperwork  Reduction  Act  of  19ao  and 
found  to  contain  no  new  or  modified 
form,  information  collection  and /or 
record  keeping.  LabeUing.  disclosure,  or 
record  retention  requirements:  and  will 
not  increase  or  decrease  burden  hours 
imposed  on  the  public. 

9.  We  have  determined  that  section 
605(b)  of  the  Regulatory  Flexibility  Act 
of  1980  (Pub.  L  96-354)  does  not  apply  to 
this  rule  making  proceeding  because  if 
promulgated,  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
These  new  niles  only  affect  large 
oceangomg  ships  that  are  required  to 
carry  radar  instoiiations.  No  additional 
equipment  will  be  required,  nor  will 
currently  earned  equipment  be 
obsoleled  by  this  action. 

Orderiuf  Clauses 

10.  For  the  reasons  stated  above,  it  is 
ordered,  that  under  the  authority 
contained  in  section  4(i)  and  303(r)  of 
the  Communications  Act  of  1934.  as 
amended.  47  U.S.C.  154(ij  and  303(r)  of 
the  Commissions  rules  are  amended 
effective  October  13, 1987,  as  shown 
below. 

11.  It  is  further  ordered,  that  this 
proceedmg  is  terminated. 

List  of  Subjects  in  47  CFR  Part  80 

Vessels,  Ship  stations.  Marine  safety, 
Telecommunications  equipment. 
Incorporation  by  reference. 

New  Rules 

Part  80  of  Chapter  1  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  80— STATIONS  IN  THE 
MARITIME  SERVICES 

1.  The  authority  citation  for  Part  80 
continues  to  read  as  follows; 

Authority:  Sees.  4,  303,  48.  Stat.  1066.  1082, 
as  amended:  47  U.S  C.  154,  303.  unless 
otherwise  noted,  interpret  or  apply  48  Stat. 
1064-1066. 1081-1105.  as  amended:  47  L'.SX:. 
151-155,  3O1-609-,  3  UST  34,50.  3  UST4728,  12 
UST2377. 

2.  Section  80.825  is  revised  to  read  as 

follows: 

§  80.82S    Radar  instaltation  requirements 
and  specifications. 

(a)  Radar  installations  on  board  ships 
that  are  required  by  the  Safety 
Convention  or  the  US,  Coast  Guard  to 
be  equipped  with  radar  must  comply 
with  either  the  document  referenced  in 
paragraph  (a)(1)  of  this  section  or  the 
applicable  document  referenced  in 
paragraphs  (a)(2)  through  (a)f4)  of  this 
section.  These  documents  are 
incorporated  by  reference  in  accordance 
with  5  U.S.C  552(a).  The  documents 


contain  specifications,  standards  and 
genera!  requirements  applicable  to 
shipboard  radar  equipment  and 
shipboard  radar  installations.  For 
purposes  of  this  part,  the  specifications, 
standards  and  general  requirements 
stated  in  these  documents  are 
mandatory  irrespecti\-e  of  discretionary 
language.  Radar  documents  are 
available  for  inspection  at  the 
Commission  Headquarters  in 
Washington.  DC,  or  may  be  obtained 
from  the  Radio  Technical  Commission 
for  Maritime  Services  (RTCM),  P  O.  Box 
19087,  Washington,  IX  20036. 

(1)  Radar  installed  on  ships  of  500 
gioss  tons  and  upwards  on  or  after  July 
1, 1988,  must  comply  with  the  provisions 
of  RTCM  Paper  133^7/SC  103-33 
including  Appendix  A.  Title:  "RTCM 
Recommended  Performance 
Specification  for  a  General  Purpose 
Navigational  Radar  Set  for  Oceangoing 
Ships  of  500  Gross  Tons  and  Upwards 
for  .New  Radar  Installations."  Title  of 
.■\ppendix  A:  "General  Purpose 
Shipbome  Navigational  Radar  Set  for 
Oceangoing  Ships  Design  and  Testing 
Specifications. "  Document  originally 
approved  by  RTCM  August  15.  1985  and 
revised  May  15,  1987. 

(2)  Radar  installed  on  ships  of  1.800 
gross  tons  and  upwards  on  or  before 
.April  27,  1981.  must  comply  with  the 
provisions  of  Volu.T.e  II  of  RTCM 
Special  Committee  No.  65  Final  Report; 
Part  11.  Title:  "Performance  Specification 
for  a  General  Purpose  .Navigational 
Radar  Set  for  Oceangomg  Ships  of  1.600 
Tons  Gross  Tonnage  and  Upwards  for 
Ships  Already  Fitted.'  Document 
approved  by  RTCM  July  18, 1978; 
effective  as  FCC  requirement  on  April 
27,  1981, 

(3)  Radar  installed  on  ships  of  1.600 
gross  tons  and  upwards  after  April  27, 
1981  and  before  July  1,  1988.  must 
comply  with  the  provisions  of  Volume  11 
of  RTCM  Special  Committee  .No.  65 
Final  Report  with  Change  1  entered;  Part 
I  including  Appendix  A.  Title: 
"Performance  Specification  for  a 
General  Purpose  .Navigational  Radar  Set 
for  Oceangoing  Vessels  of  1.600  Tons 
Crross  Tonnage  and  Upwards  for  New 
Radar  Installations."  Title  of  Appendix 
A;  "General  Purpose  Shipbome 
Navigational  Radar  Set  for  Oceangoing 
Ships  Design  and  Testing 
Specifications.  "  Document  approved  by 
RTCM  July  18.  1978:  effective  as  FCC 
requirement  on  April  27,  1981. 

(4)  Ships  berween  500  and  1.600  gross 
tons  constructed  on  or  after  September 
1. 1984,  with  radar  installed  before  July 
1.  1988,  must  comply  with  Regulation  12. 
Chapter  V  of  the  Safety  Convention  and 
with  the  provisions  of  Inter- 
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Governmental  Maritime  Consultative 
Organization  (IMCO)  [Now 
International  Maritime  Organization 
(IMO)]  Resolution  A.477(XII).  Title: 
"Performance  Standards  for  Radar 
Equipment."  Adopted  by  IMCO 
November  19,  1981. 

(b)  For  ships  of  10,000  gross  tons  or 
more  and  any  other  ship  that  is  required 
to  be  equipped  with  two  radar  systems, 
each  of  these  systems  must  be  capable 
of  operating  independently  and  must 
comply  with  the  specifications, 
standards  and  general  requirements 
established  by  paragraph  ("I  of  this 
section.  One  of  the  systems  must 
provide  a  display  with  an  effective 
diameter  of  not  less  than  340  millimeters 
(13.4  inches)  (16-inch  cathode  ray  tube). 
The  other  system  must  provide  a  display 
with  an  effective  diameter  of  not  less 
than  250  millimeters  (9.8  inches)  (12-inch 
cathode  ray  tube). 

(c)  Recommendations  for  tools,  test 
equipment,  spares  and  technical 
manuals  are  contained  in  Part  IV  of 
Volume  III  of  the  RTCM  SC-€5  Final 
Report  approved  by  RTCM  July  18. 1978. 

Federal  Communicdtions  Commission. 
William  J.  Tricarico, 
Secretary. 
[FR  Doc.  87-21420  Filed  9-17-67;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  20 

Final  Frameworks  for  Late  Season 
Migratory  Bird  Hunting  Regulations 

agency:  Fish  and  Wildhfe  Service, 

Interior. 

action:  Final  rule. 

summary:  This  rule  prescribes  final 
late-season  frameworks  from  which 
States  may  select  season  dates,  limits 
and  other  options  for  the  1987-88 
migratory  bird  hunting  season.  The 
earliest  of  these  seasons  generally 
commences  on  or  about  October  1, 1987, 
and  include  most  of  those  for  waterfowl. 

The  Service  annually  prescribes 
hunting  regulations  frameworks  to  the 
States.  The  effects  of  this  final  rule  are 
to  facilitate  the  selection  of  hunting 
seasons  by  the  States  and  to  further  the 
establishment  of  the  late-season 
migratory  bird  hunting  regulations  for 
1987-88.  State  selections  will  be  . 
published  in  the  Federal  Register  as 
amendments  to  §§  20.104  through  20.107 
and  §  20.109  of  Title  50  CFR  Part  20. 
EFFECTIVE  DATE:  This  rule  takes  effect 
on  September  18. 1987. 


ADDRESSES:  Send  State  season 
selections  to:  Director  (FWS/MBMO), 
U.S.  Fish  and  Wildlife  Service, 
Department  of  the  Interior,  Matomic 
Building,  Room  536,  Washington,  DC 
20240.  Comments  received  on  the 
proposed  late-season  frameworks  are 
available  for  public  inspection  during 
normal  business  hours  in  Room  536. 
Matomic  Building.  1717  H  Street,  NW.. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
RoUin  D.  Sparrowe.  Chief.  Office  of 
Migratory  Bird  Management.  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior.  Matomic  Building.  Room  536. 
Washington.  DC  20240.  Telephone  (202) 
254-3207. 

SUPPLEMENTARY  INFORMATION:  The 
Migratory  Bird  Treaty  Act  of  July  3. 1918 
(40  Stat.  755;  16  U.S.C.  703  et  seq.),  as 
amended,  authorizer  and  directs  the 
Secretary  of  the  Interior,  having  due 
regard  for  the  zones  of  temperature  and 
for  the  distribution,  abundance, 
economic  value,  breeding  habits,  and 
times  and  lines  of  flight  of  migratory 
game  birds,  to  determine  when,  to  what 
extent,  and  by  what  means  such  birds  or 
any  part,  nest  or  egg  thereof  may  be 
taken,  hunted,  captured,  killed, 
possessed,  sold,  purchased,  shipped, 
carried,  exported  or  transported. 

On  March  13, 1987,  the  U.S.  Fish  and 
Wildlife  Service  (hereinafter  the 
Service)  published  for  public  comment 
in  the  Federal  Register  (52  FR  7900) 
proposals  to  amend  50  CFR  Part  20,  with 
comment  periods  ending  June  18,  July  14 
and  August  25. 1987.  respectively,  for  the 
1987-88  Alaska.  Hawaii.  Puerto  Rico 
and  Virgin  Islands  hunting  seasons; 
other  early  hunting  seasons:  and  the  late 
hunting  seasons  frameworks.  That 
document  dealt  with  the  establishment 
of  hunting  seasons,  shooting  hours, 
areas  and  limits  for  migratory  game 
birds  under  §§20.101  through  20.107  and 
20.109  of  Subpart  K.  A  supplemental 
proposed  rulemaking  for  both  the  early- 
and  late-season  frameworks  appeared  in 
the  Federal  Register  dated  June  3, 1987 
(52  FR  20757). 

On  July  2. 1987,  the  Service  published 
for  public  comment  in  the  Federal 
Register  (52  FR  25170)  a  third  document 
consisting  of  a  proposed  rulemaking 
dealing  specifically  with  frameworks  for 
early-season  migratory  bird  hunting 
regulations.  On  August  3, 1987,  the 
Service  published  in  the  Federal 
Register  (52  FR  28717)  a  fourth  document 
containing  final  frameworks  for  Alaska, 
Puerto  Rico  and  the  Virgin  Islands.  On 
August  6. 1987,  the  Service  published  in 
the  Federal  Register  (52  FR  29187).  a  fifth 
document  containing  final  frameworks 
for  other  early  seasons  for  migratory 


bird  hunting  from  which  State  wildlife 
conservation  agency  officials  selected 
early-season  hunting  dates,  hours,  areas 
and  limits  for  the  1987-88  season.  On 
August  14, 1987  (52  FR  30395)  a  sixth 
document  containing  proposed 
frameworks  for  late  season  migratorj' 
bird  hunting  regulations  was  published. 
On  August  24, 1987,  the  Service 
published  in  the  Federal  Register  (52  FR 
31773)  a  seventh  document  consisting  of 
a  final  rule  amending  Subpart  K  of  Title 
50  CFR  Part  20  to  set  hunting  seasons, 
hours,  areas  and  limits  for  mourning 
doves,  white-winged  and  white-tipped 
doves,  band-tailed  pigeons,  rails. 
woodcock,  common  snipe,  and  common 
moorhen  and  purple  gallinules; 
September  teal  seasons;  sea  ducks  in 
certain  defined  areas  of  the  Atlantic 
Flyway;  ducks  in  September  in  Florida, 
Iowa,  Kentucky  and  Tennessee;  Canada 
geese  in  September  in  portions  of 
Illinois.  Michigan  and  Minnesota; 
sandhill  cranes  in  the  Central  and 
Pacific  Flyways:  sandhill  cranes  and 
Canada  geese  in  southwestern 
Wyoming;  migratory  game  birds  in 
Alaska.  Hawaii.  Puerto  Rico  and  the 
Virgin  Islands;  and  extended  falconry 
seasons.  This  document  is  the  eighth  in 
the  series  and  establishes  final 
frameworks  for  late-season  migratory 
bird  hunting  regulations  for  the  1987-88 
season. 

Review  of  Public  Comments  and  the 
Service's  Response 

WrJtten  Comments  Received 

In  the  Federal  Register  dated  June  3. 
1987,  (52  FR  20757),  the  Service 
responded  to  comments  received  up  to 
that  time  on  proposed  late  season 
frameworks.  Statements  made  at  the 
public  hearing  on  proposed  late  hunting 
season  frameworks  and  written 
comments  were  summarized  and 
responded  to  in  the  Federal  Register 
dated  August  14, 1987  (52  FR  30395). 
Since  then  additional  written  comments 
have  been  received.  In  several  cases, 
more  than  one  comment  was  received 
from  the  same  respondent,  and  in  some 
others  views  were  offered  on  more  than 
one  regulatory  subject.  The  new 
comments  are  summarized  and 
responded  to  according  to  the  numbered 
regulatory  topics  identified  in  the 
Federal  Register  dated  March  13,  1987 
(52  FR  7900). 

2.  Frameworks  for  ducks  in  the 
conterminous  United  States— outside 
dates,  season  length  and  bag  limits. 

a.  The  Director  of  the  Oklahoma 
Department  of  Wildlife  Conservation,  by 
letter  dated  August  25, 1987.  noted  the 
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State's  support  for  the  cooperative 
establishment  of  waterfowl  regulations; 
recalled  the  Central  Flyway  Council's 
disagreement  with  the  Service 
regulatory  response  to  reduced  duck 
numbers  in  1985,  especially  as  related  to 
the  equitability  of  the  regulatory 
changes  between  Flyways;  reiterated 
concerns  that  the  1986  regulations 
continued  disproportionally  greater 
restrictions  in  the  Central  Flyway 
compared  to  other  Flyways;  restated  the 
Central  Flyway  Council's 
recommendabon  that  the  1987 
regulations  provide  for  increased 
harvest  opportunity  for  drake  mallards 
in  the  Flyway;  and  noted  the  initial 
support  of  this  management  strategy  by 
Service  representatives  and  the 
subsequent  denial  of  said  strategy  by 
the  Service  in  response  to  opposition  to 
the  strategy  expressed  by  others,  rather 
than  an  explained  biological  reason.  The 
State  noted  concern  with  such  an 
approach  to  regulations,  asked  how  the 
Central  Flyway  drake  mallard  proposal 
v\ould  violate  the  Service's  harvest 
strategy  for  mallards,  and  closed  by 
identifying  the  restoration  of 
biologically  justified  and  equitable 
harvest  opportunity  and  the 
maintenance  of  a  strong  supportive  user 
b4se  through  a  balanced  cooperative 
regulatory  process  as  essential  to  the 
n  covery  of  healthy  waterfowl 
populations. 

Response:  The  Service  appreciates 
C)klahoma's  continued  support  of  the 
cjoperafive  regulations  development 
process  despite  disagreement 
concerning  the  suitability  and 
equitability  of  Central  Flyway  duck 
harvest  opportunities  during  the  last 
three  regulations  cycles.  In  the  August 
14, 1987,  Federal  Register  [at  52  FR 
30397)  the  Service  acknowledged  some 
differences  in  effects  of  restrictive 
regulations  on  harvest  reduction  in  1985 
and  1986,  but  noted  the  continuing 
disagreement  between  the  Central 
Flyway  Council  and  Service  concerning 
the  effect  of  some  regulations,  including 
the  applicability  of  sex-specific 
regulations  under  recent  waterfowl 
population  conditions.  The  Service 
believes  the  Central  Flyway  duck 
populations  are  derived  from  some  of 
the  more  stressed  duck  breeding 
habitats  in  the  central  prairie-parklands. 
and  therefore,  supports  a  continued 
conservative  approach  to  duck  harvest 
opportunity.  The  Service  feels  that  many 
questions  concerning  the  role  of 
regulations  which  target  drake  mallards 
are  as  yet  unanswered,  and  that  the 
answers  may  be  less  clear  than  some 
biologists  believe.  The  Service  has 
indicated  an  intent  to  participate  in 


discussions  of  selected  regulatory 
strategies  at  forthcoming  flyway" 
technical  section  meetings,  and  believes 
that  highly  technical  issues  should  be 
reviewed  in  those  forums,  rather  than  in 
regulations  meetings.  The  Service  agrees 
with  Oklahoma  that  regulations  should 
be  biologically  justified,  that  harvest 
opportunities  be  tailored,  to  the  extent 
possible,  to  unique  Flyway  conditions 
and  that  in  the  long  run  widespread  user 
understanding  and  support  is  essential 
to  the  maintenance  of  healthy  waterfowl 
populations  and  habitats. 

b.  In  a  letter  dated  August  20.  1987. 
the  Florida  Game  and  Fresh  Water  Fish 
Commission,  endorsed  the  continuation 
of  restrictive  harvest  regulations  this 
year  and  urged  that  pintail  harvest 
restrictions  be  increased  in  other 
flyways.  In  addition,  the  Commission 
expressed  disappointment  that  the 
Service  did  not  reduce  point  values  on 
nng-necked  ducks  from  35  to  25.  The 
Slate  indicated  it  has  the  impression  the 
Service  believes  the  proposed  point- 
value  change  is  for  the  Atlantic  and 
Mississippi  Flyways.  The  State  noted  its 
proposal  relates  only  to  the  Atlantic 
Flyway  and  cited  point  value  differences 
for  pintails  between  the  Atlantic  and 
Mississippi  Flyways  as  cause  to 
similarly  set  different  point  values  for 
the  nng-necked  duck  between  flyways. 
Florida  mamtams  that  a  proposed  25 
point  value  is  not  a  liberalization  and 
h.is  noted  that  the  State  could  now  elect 
conventional  regulations  which  permit  4 
ringnecks  in  the  daily  bag.  The  State 
believes  a  body  of  objective  scientific 
data  supports  its  position  on  the  status 
of  ringneck  populations  and  reduced 
point  values  but  that  the  Service 
continues  to  deny  this  change  based  on 
positions  that  are  not  supported  by 
existing  data. 

Response:  The  Service  appreciates 
Florida's  support  of  conservative 
harvest  regulations  for  the  1987^8 
hunting  season.  Also,  the  Service 
supports  the  Atlantic  Flyway's  action  to 
reduce  pintail  harvest,  but,  notes  that 
breeding  populations  in  1987  were  not 
dissimilar  from  1986  and  therefore 
a.lditional  restrictions  were  not  imposed 
elsewhere.  The  Service  will  continue  to 
monitor  spring  breeding  populations  of 
pintails  and  will  consider  additional 
restrictions  in  1988  if  needed. 

Differences  in  point  values  by  species 
occur  between  flyways  where  data  are 
available  to  differentiate  their 
population  status.  However,  since 
limited  population  and  land-recovery 
information  are  available  for  ringneck 
populations  in  eastern  Canada  and  the 
northeast  U.S..  existing  data  seem 
insufficient  to  justify  different  point 


values  in  the  Mississippi  and  Atlantic 
Flyways.  Further,  it  is  unlikely  the 
Service  could  grant  a  lower  point  value 
for  ringnecks  in  Florida  without 
considering  a  similar  request  from 
Mississippi  Flyway  States.  The  end 
result  could  well  be  a  substantial 
increase  m  harvest  opportunity  for  nng- 
necked  ducks.  It  should  also  be  realized 
that  the  effects  of  converting  to  a  4-bird 
conventional  bag  (which  permits  4 
r.ngnecks)  is  not  the  same  as  granting  a 
25  point  category  for  a  species.  The  first 
may  be  viewed  as  a  more  restrictive 
change  while  the  second  is  viewed  as  a 
liberalization.  Breeding  population 
information  denved  from  surveyed 
areas  is  available  only  for  the 
northcentrai  region.  The  population 
information  referenced  by  Florida  was 
estimated  from  age  ratios  and  band 
recovery  data  from  the  1970s  and  may 
not  accurately  characterize  recent 
population  status.  Thus,  there  is  hmited 
data  for  those  populations  of  ring- 
necked  ducks  important  to  the  harvest 
in  the  Atlantic  Flyway  which  can  be 
used  to  support  changes  in  point  values. 
It  is  noted  that  the  Mississippi  Flyway 
Council  and  Ontano  have  not  supported 
the  Atlantic  Flyway  Council's  request 
for  a  reduced  point  value  for  nngnecks 
in  Florida.  In  summary,  the  Ser\ice 
continues  to  believe  a  conservative 
approach  to  management  of  harvest 
opportunities  for  nng-necked  ducks  is 
warranted  and.  therefore,  the  pwint 
value  for  ringnecks  should  remain  at  35 
points. 

c.  A  Florida  resident  expressed 
concern  that  the  proposed  point  value 
for  pintails  in  the  Atlantic  Flyway  (i.e., 
100  points)  is  too  restrictive,  and 
suggested  a  point  value  for  pmtails  be 
established  that  allows  2  birds  in  the 
daily  bag. 

Response:  The  Ser\ ice  appreciates  the 
Florida  individual's  concern,  but  notes 
that  the  100-point  value  for  pintails  was 
proposed  by  the  Ser\'ice  in  support  of 
action  recommended  by  the  Atlantic 
Flyway  Council. 

d.  In  a  letter,  the  Finger  Lakes  and 
Western  New  York  Waterfowl 
Association  (Association)  questioned 
the  appropriateness  of  mallard  harvesi 
restrictions  imposed  in  the  Atlantic 
Flyway  since  1985  and  asked  that  either 
the  hen  mallard  restnction  be  dropped 
or  that  the  mallard  bag  be  increased  to 
four.  They  expressed  dissatisfaction 
with  similar  regulatory  frameworks  in 
the  Mississippi  and  Atlantic  Flyways 
when  the  Atlantic  Flyway  derives  little 
of  its  mallard  harvest  from  the  surveyed 
areas.  They  estimated  that  these 
restrictions  saved  only  13.000  prairie 
mallards  yearly  which  migrate  into  the 
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Atlantic  Flyway,  but  more  than  290.000 
prairie  mallards  in  the  Mississippi 
Flyway.  In  addition,  they  asserted  that 
winter  inventory  information  is 
unreliable  and  cannot  be  used  to  justify 
restrictions  but  suggested  that  increased 
mallard  availabilities  and  high 
productivity  in  Ontario  have  offset  high 
recovery  rates  and  justify  more  liberal 
regulations.  Also,  they  questioned  the 
effectiveness  of  hen  mallard  restrictions 
when  data  from  the  Stabilized 
Regulations  Report  suggest  hunting 
mortality  is  compensatory  with  heavy 
predation  on  hens  during  nesting. 

Response:  The  Service  responded  in 
detail  to  similar  comments  raised  by  the 
Association  concerning  mallard 
restrictions  in  the  Atlantic  Flyway  and 
relationship  to  the  .Mississippi  Flyway  in 
the  Federal  Register  published 
September  12.  1986  (see  51  FR  32463).  In 
each  flyway.  harvest  restrictions  were 
designed  to  reduce  harvest  by  a  similar 
percentage.  Total  reductions  by  flyway 
will  vary  based  on  population  size. 
While  winter  inventories  cannot  be  used 
to  estimate  population  size  or  measure 
year  to  year  changes,  results  from  this 
survey  are  valid  to  evaluate  long-term 
trends.  F*resently,  information  to 
document  breeding  populations  and 
annual  productivity  from  outside  the 
surveyed  area  (eastern  Canada  and  N.E. 
United  States)  is  not  sufficiently  well 
developed  to  be  used  to  formulate 
harvest  management  strategies.  The 
Service,  in  cooperation  with  the  Atlantic 
Flyway  Council,  has  expressed  the  need 
to  improve  the  waterfowl  data  base  for 
areas  currently  outside  the  surveyed 
areas. 

Information  published  in  the 
Stabilized  Regulations  Report,  which 
failed  to  show  an  inverse  relationship 
between  survival  and  recovery  rate, 
does  not  confirm  that  hunting  mortality 
is  compensatory  with  other  mortality. 
While  our  knowledge  of  the  effects  of 
hunting  mortality  on  various 
components  of  the  mallard  population 
has  been  greatly  improved  by 
examination  of  seasonal  mortality,  the 
relationship  between  harvest  of  females 
during  the  hunting  season  and 
subsequent  losses  during  the  breeding 
season  is  far  from  clear.  However,  since 
female  survival  is  a  critical  factor  to 
maintain  or  rebuild  mallard  populations, 
the  Service  believes  that  a  conservative 
harvest  strategy  designed  to  protect 
females  is  prudent. 

e.  An  individual  from  Massachusetts 
suggested  that  mallard  bag-limit 
frameworks  be  at  least  3-daily  and  there 
be  no  additional  restrictions  on  mallard 
hens,  because  he  felt  that  mallards 
harvested  in  Massachusetts  are 


primarily  birds  derived  from  New 
England  States.  In  addition,  the 
individual  believes  hunters  will  react 
more  favorably  to  restrictions  on  black 
duck  harvest  if  liberal  mallard  limits  are 
available. 

Response:  The  Service  recognizes  the 
fact  that  many  mallards  using  the 
Atlantic  Flyway  may  be  distinct  from 
those  annually  inventoried  in  the  survey 
areas.  However,  until  population 
information  can  be  gathered  to 
document  their  status,  the  Service 
believes  harvest  management  strategies 
for  mallards  should  be  conservative  and 
that  hen  restrictions  are  justified.  The 
impact  of  mallard  restrictions,  including 
only  one  hen  in  the  daily  bag,  on  black 
ducks  cannot  be  fully  assessed.  Since 
the  harvest  on  mallards  in  New  England 
is  small  and  few  complete  daily  bag 
limits  of  mallards  are  reported,  impacts 
to  black  ducks  should  be  small. 

3.  American  black  ducks 

The  Humane  Society  of  the  United 
States,  in  a  letter  dated  August  24, 1987. 
commented  that  the  current  black  duck 
harvest  reduction  program  has  not  been 
effective  in  restoring  the  black  duck 
population  and  urged  the  season  be 
closed  in  1987.  They  suggested  that 
reductions  in  total  kill  of  black  ducks 
likely  reflects  the  continuing  decline  in 
the  population.  Further,  they  believe  that 
apparent  reductions  in  the  kill  rate  for 
U.S.  banded  black  ducks,  even  if  real, 
would  cause  only  insignificant  changes 
in  black  duck  populations  as  a  whole. 

Response:  Preliminary  information 
obtained  from  a  review  of  the  harvest 
restrictions  imposed  in  the  Atlantic  and 
Mississippi  Flyways  since  1983  has 
shown  a  reduction  in  harvest  of  black 
ducks  and  a  lowering  of  the  kill  rate. 
Presently,  no  trend  is  evident  from  the 
population  information.  However,  many 
factors  other  than  harvest  may  be 
operating  to  limit  population  recovery. 
The  Service  will  continue  current 
harvest  strategies  during  the  1987-88 
hunting  season  but  plans  to  review 
existing  data  and  to  consider  alternative 
harvest  strategies  for  the  1988-89 
season. 

4.  Wood  ducks 

a.  An  Oregon  resident  questioned  the 
rationale  used  to  increase  the  bag  limit 
of  wood  ducks  to  that  for  ducks  in 
general,  and  requested  that  wood  ducks 
not  be  hunted  in  the  Pacific  Flyway  until 
certain  data  and  information  were  made 
available  to  prove  that  the  population 
was  not  in  jeopardy.  He  noted  an 
absence  of  adequate  census  and 
banding  data,  the  limited  and  much 
reduced  habitat  of  the  species,  the  fact 


that  other  species  have  been  forced  into 
favored  wood  duck  habitats  increasing 
competition,  that  hunting  near  roost 
sites  has  potential  for  stressing  ducks, 
that  hunting  wooded  habitats  has 
potential  for  increased  crippling  rates, 
and  that  dump  nests  were  erroneously 
interpreted  as  overpopulation  and  used 
to  justify  the  increased  limits. 

Response:  The  increase  in  the  bag 
limit  on  wood  ducks  in  the  Pacific 
Flyway  referred  to  by  the  commentor 
occurred  20  years  ago.  During  1962-66, 
the  bag  limit  was  2  wood  ducks:  but 
since  1967  the  bag  limit  has  been  same 
as  the  basic  limit  on  ducks  which  has 
ranged  from  5  to  7.  Idaho,  in  five 
northern  counties,  further  limits  wood 
ducks  to  2  per  day.  The  limit  has  been  5 
in  the  flyway  since  1985.  The  average 
harvest  has  been  similar  since  the 
increase  in  the  bag  limit  in  the  early 
1960s.  The  Service  has  neither  direct  nor 
indirect  evidence  to  suggest  that  the 
Pacific  Flyway  population  of  wood 
ducks  is  in  jeopardy  or  that  losses  of 
their  breeding  habitats  is  any  greater 
than  for  other  kinds  of  waterfowl.  The 
Service  is  considering  a  joint  study  with 
the  California  Department  of  Fish  and 
Game  to  better  protect  important 
waterfowl  habitats  along  the 
Sacramento  River,  an  area  of 
considerable  importance  to  wintering 
wood  ducks. 

12.  Canvasbacks  and  redhead  ducks 

a.  The  National  Wildlife  Federation 
(Federation)  expressed  support  of  the 
Service's  proposal  to  continue  the 
canvasback  (Eastern  Population] 
hunting  closure  in  the  three  eastern 
flyways.  With  respect  to  the  Western 
Population  of  canvasbacks,  the 
Federation  expressed  support  for  the 
proposed  canvasback  season 
frameworks  for  the  Pacific  Flyway,  but 
cautioned  that  in  light  of  the  current 
status  of  that  population,  the  Service 
must  be  prepared  to  stop  the  harvest  of 
Western  Population  canvasbacks  if  its 
1988  breeding  population  index  falls 
below  the  minimum  threshold. 

Response:  The  Service  notes  the 
Federation's  support  of  the  regulations 
frameworks  for  hunting  canvasbacks. 
When  the  1988  canvasback  breeding 
population  survey  data  and  the  harvest 
data  from  the  1987-88  hunting  season 
become  available,  the  Service,  in 
coordination  with  the  flyway  councils, 
will  review  whether  changes  are  needed 
in  the  1988-89  regulations  frameworks 
for  the  Western  and  Eastern  Population 
of canvasbacks. 
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14.  Frameworks  for  geese  and  brant  in 
the  conterminous  U.S.— outside  dates, 
season  length  and  bag  limits 

Atlantic  Flyway 

a.  In  a  letter  from  the  Massachusetts 
Division  of  Fisheries  and  Wildlife,  the 
State  expressed  opposition  to  limiting 
the  experimental  special  resident 
Canada  goose  season  to  its  Costal  Zone. 
The  State  beheves  that  this  special 
should  be  held  statewide  since  criteria 
based  on  neck-collar  observations  were 
collected  in  all  areas  of  the  State  and 
were  below  the  20%  level  allowed. 
Further,  Massachusetts  indicated  that 
concern  for  migrator^'  populations  is 
misplaced  because  bandmg  data  exist 
that  show  some  geese  breeding  in  the 
Canadian  Maritimes  may  winter  along 
coastal  Massachusetts,  particularly  the 
outer  Cape  Cod  area.  Although  some 
information  suggests  that  a  majority  of 
the  resident  geese  move  to  the  coast  in 
late  winter,  other  geese  simply  shift  to 
major  rivers  during  severe  weather. 
Thus,  a  statewide  resident  Canada 
goose  season  would  be  more  effective  to 
control  resident  numbers  without 
increasing  risk  to  migrant  populations. 

Response:  The  Service  has  reviewed 
the  information  presented  in 
Massachusetts'  proposal  for  a  resident 
Canada  goose  season,  but,  with  less 
than  two  years  of  neck-collar 
observations,  the  Service  intends  to 
initiate  a  special  season  on  a  limited 
basis.  Since  few  wintering  Canada  geese 
have  been  banded  or  neck-collared  in 
Massachusetts  in  past  years,  little 
information  exists  to  identify  breeding 
origins  of  these  birds.  Observations  of 
neck-collared  Canada  geese  from 
neighboring  Connecticut  have  shown 
migrants  to  be  present  during  late- 
January  and  early-February.  Thus,  the 
Service  believes  a  conservative 
approach  that  allows  the  gathering  of 
additional  information  before  expanding 
this  season  statevvise  is  warranted. 

b.  An  individual  from  Massachusetts 
urged  that  the  proposed  special  resident 
Canada  goose  season  in  Massachusetts 
be  permitted  statewide  rather  than 
limited  to  the  State's  Coastal  Zone  in 
order  to  provide  sufficient  reduction  of 
the  resident  Canada  goose  population. 

Response:  See  the  Service's  response 
to  14a  above. 

c.  Two  Massachusetts  residents 
submitted  objections  to  the  proposed 
special  resident  Canada  goose  season  in 
the  State.  One  resident  specifically 
referred  to  the  lack  of  two  years 
information  during  consideration  of  the 
special  season. 

Response:  The  Service  acknowledges 
the  individuals'  objections,  but  believes 
the  special  season  is  warranted  and 


notes  that  a  conservative  approach  is 
being  taken  in  that  the  season  is 
restricted  to  the  State's  Coastal  Zone.  In 
regard  to  the  question  of  data  see  the 
Service's  response  to  14a  above. 

Mississippi  Flyway 

a.  Illinois  has  requested  that  the  bag 
limit  framework  for  Canada  geese  in  the 
State's  Rend  Lake  Quota  Zone  be 
increased  to  2  geese  daily  because  the 
harvest  of  Canada  geese  in  the  zone  is 
closely  monitored  and  a  1-goose  daily 
bag  limit  is  overly  restrictive. 

Response:  In  recent  years  Illinois 
demonstrated  that  its  quota  zone 
monitoring  system  provides  effective 
control  of  the  Canada  goose  harvest 
within  its  quota  zones:  therefore,  the 
Service  concurs  with  the  request. 

b.  In  the  .-August  14,  198".  Federal 
Register  (52  PR  30400)  the  Service  noted 
that  because  of  recently  expressed 
concern  about  the  status  of  the 
Tennessee  Valley  Population  (T\T]  of 
Canada  geese  with  migrates  through 
portions  of  the  .Mississippi  Flyway  to 
wintering  areas  in  North  and  South 
Carolina.  Ohio's  request  to  relax 
Canada  goose  harvest  restrictions 
(which  had  been  imposed  at  State 
request  in  all  or  parts  of  4  counties  to 
protect  small  flocks  of  giant  Canada 
geese]  should  be  deferred  until  the 
potential  impact  of  the  requested  change 
on  TVP  Canada  geese  can  be  assessed. 
In  a  letter  dated  August  15, 1987,  Ohio 
reiterated  its  request  and  indicated  that 
the  requested  change  might  produce,  at 
most,  a  harvest  increase  of  20  percent  in 
the  eastern  part  of  the  requested  change 
area  and  would  not  increase  the  harvest 
in  the  western  part  of  the  area. 

Response:  Based  on  the  Service's 
harvest  survey,  the  estimated  harvest  of 
Canada  geese  in  the  4-county  area 
averaged  approximately  4,300  birds 
annually  during  1977-86,  about  one-third 
of  the  statewide  Canada  goose  harvest. 
Data  submitted  by  the  State  in  its 
comment  suggest  that  perhaps  about 
half  of  these  birds  were  migrant  geese 
from  the  Tennessee  Valley  Population 
(TVP). 

Although  Ohio  included  in  its 
comment  information  suggesting  that  the 
impact  on  TVP  geese  of  increasing  the 
bag  limit  in  the  above  areas  may  not  be 
significant,  the  Service  feels  that  the 
restriction  should  be  retained  in  1987. 
and  requests  that  the  State  collect 
additional  data  during  the  1987  hunting 
season,  such  as  neck-collar 
observations,  measurements  of 
harvested  geese,  etc.,  for  consideration 
during  the  establishment  of  regulations 
for  the  1988  hunting  season. 


c.  Michigan  has  requested  the 
following  regulations  frameworks  for 
hunting  Canada  geese  in  the  State: 

i.  In  the  State's  .North  Zone  (i.e..  Upper 
Peninsula)  a  September  26  opening  date: 
establishment  of  a  4-county  quota  zone 
(Ontonagon,  Baraga,  Houghton  and 
Marquette  Counties)  with  a  quota  of 
6.500  Canada  geese,  a  20-day  season 
and  daily  bag  limit  of  2  geese: 
throughout  the  remainder  of  the  Upper 
Peninsula  a  40-day  Canada  goose 
season  with  a  daily  bag  limit  of  2  geese 

Response:  The  establishment  of  a 
quota  zone  and  20-day  season  in  the 
major  goose  harvest  counties  should 
provide  acceptable  control  of  the 
Canada  goose  harvest  in  the  Upper 
Peninsula  despite  the  liberalized  season 
and  bag  in  the  nonquota  area.  The 
Service  believes  the  lO^t  increase  in  the 
harvest  objectiv  e  for  Mississippi  Valley 
Population  Canada  geese  will  allow 
Michigan  to  remain  within  State  harvest 
objectives  despite  increased  season 
length  and  bag  limits  in  several  goose 
zones. 

ii.  In  the  State's  Middle  Zone,  a  40-day 
Canada  goose  season  with  a  daily  bag 
limit  of  2  geese. 

Response:  The  Service  accepts  the 
State's  position  that  harvest  will 
increase  only  slightly  in  the  Middle 
Zone  despite  the  10-day  increase  in 
season  length  and  one  additional  goose 
per  day  in  the  bag. 

iii.  In  the  State's  South  Zone  west  of 
Highways  27  and  127.  a  40-day  Canada 
goose  season  with  a  daily  ba>s  limit  of  1 
goose,  and  no  change  in  the  Allegan 
County  Quota  Zone. 

Response:  The  South  Zone  (west) 
contains  the  Allegan  County  and 
Muskegon  Wastewater  Goose 
Management  Area  quota  zones.  The 
combination  of  quota  areas,  increasing 
numbers  of  giant  Canada  geese  and  an 
increased  State  harvest  objective  for 
Canada  geese  should  combine  to  limit 
the  harvest  of  migrant  geese  to 
acceptable  levels  in  the  South  Zone 
(west)  despite  the  increase  in  season 
length. 

iv.  In  the  State's  South  Zone  east  of 
Highways  27  and  127,  a  40-day  Canada 
goose  season  with  a  daily  bag  limit  of  2 
geese,  and  a  reduction  in  the  Saginaw 
County  Goose  Management  Area  quota 
from  5,000  Canada  geese  to  4,500. 

Response:  The  Service  notes  that  the 
season  length  and  bag  limit  frameworks 
requested  by  the  State  reflect  those 
proposed  by  the  Service  in  the  August 
14,  1987,  Federal  Register  (52  FR  30406), 
The  final  frameworks  established  herein 
include  the  reduction  in  the  Canada 
goose  harvest  quota  for  the  Saginaw 
County  Goose  Management  Area.  The 
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State  proposed  the  reduction  in 
recognition  of  concerns  by  the  Service 
and  the  Atlantic  Flyway  Council  over 
the  status  of  Tennessee  Valley 
Population  Canada  geese. 

V.  In  the  State's  Southern  Michigan 
Goose  Management  Area,  a  special  late- 
season  for  Canada  geese  of  only  30  days 
(between  January  9  and  February  7) 
with  a  daily  bag  limit  of  2  geese,  and  a 
simplification  of  the  area  boundary  by 
expanding  it  to  follow  Highways  M— 15, 
M-21  and  Interstate  69. 

Response:  The  Service  concurs  with 
the  requested  changes.  The  later,  shorter 
special  season  should  reduce  the 
proportion  of  migrant  geese  in  the 
special-season  harvest,  which  has  been 
unacceptably  high  in  some  past  years. 

Pacific  Flyway 

a.  The  National  Wildlife  Federation 
reiterated  its  support  for  restrictive 
seasons  and  hunting  closures  to  assist 
the  recovery  of  cackling  Canada  geese, 
Pacific  white-fronted  geese,  black  brant 
and  emperor  geese. 

Response:  As  noted  in  the  August  14, 
1987,  Federal  Register  (52  FR  30399).  the 
Service  believes  the  proposed  season 
frameworks  on  geese  and  brant  are  in 
keeping  with  management  guidelines 
and  are  appropriate  to  rebuilding  those 
populations  that  have  declined. 

15.  Tundra  swans 

a.  The  National  Wildlife  Federation 
urged  that  the  experimental  tundra  swan 
hunting  season  in  North  Carolina 
become  an  operational  part  of  the 
annual  regulations  development 
process. 

Response:  The  Service  proposes  to 
continue  North  Carolina's  tundra  swan 
hunting  season  on  an  experimental  basis 
while  the  "hunt  plan"  to  coordinate  the 
sport  harvest  of  Eastern  Population 
tundra  swans  among  the  four  waterfowl 
flyways  is  being  completed.  In  addition, 
the  Service  notes  that  only  2  years  of 
North  Carolina's  3-year  experimental 
season  were  conducted  at  the  6,000- 
permits  level,  therefore,  continuing  the 
season  experimental  in  1987-88  will 
allow  for  the  collection  of  a  third  year  of 
hunting  season  data  at  that  permit  level. 
b.  Twenty  additional  comments  have 
been  received  from  individuals 
expressing  their  support  of  and  1 
individual  expressed  opposition  to  a 
tundra  swan  hunting  season  in  New 
)ersey. 

Response:  The  "hunt  plan"  to 
coordinate  the  sport  harvest  of  Eastern 
Population  tundra  swans  among  the  four 
waterfowl  flyways  has  not  been 
completed:  therefore,  the  Service  is  not 
proposing  the  experimental  season  in 
New  Jersey. 


Nontoxic  Shot  Regulations 

In  the  July  21.  1987.  Federal  Register 

(52  FR  27352).  the  Service  published  a 
final  rule  describing  areas  in  which  lead 
shot  is  prohibited  for  hunting  waterfowl, 
coots  and  certain  other  species  in  the 
1987-88  hunting  seasons. 

Waterfowl  hunters  are  advised  to 
become  familiar  with  State  and  local 
regulations  regarding  the  use  of  nontoxic 
shot  for  waterfowl  hunting.  Attention  is 
also  directed  to  the  January  15  and  July 
21,  1987  Federal  Register  (52  FR  1638  and 
27363,  respectively),  which  gave  notice  if 
States  do  not  approve  nontoxic  shot 
zones  when  current  Service  guidelines 
and  criteria  indicate  such  zones  are 
necessary  to  protect  migratory  birds,  the 
Secretary  of  the  Interior,  acting  through 
the  Service,  will  not  open  those  areas  to 
waterfowl  and  coot  hunting. 

NEPA  Consideration 

The  "Final  Environmental  Statement 
for  the  Issuance  of  Annual  Regulations 
Permitting  the  Sport  Hunting  of 
Migratory  Birds  (FES  75-54)"  was  filed 
with  the  Council  of  Environmental 
Quality  on  Jure  6, 1975,  and  notice  of 
availability  was  published  in  the 
Federal  Register  on  June  13, 1975,  (40  FR 
25241).  In  addition,  several 
environmental  assessments  have  been 
prepared  on  specific  matters  which 
serve  to  supplement  the  material  in  the 
Final  Environmental  Statement.  Copies 
of  the  environmental  assessments  are 
available  from  the  Service  at  the 
address  indicated  under  the  caption 
ADDRESS.  As  noted  in  the  March  13, 
1987,  Federal  Register  (52  FR  7905),  the 
Service  is  preparing  a  Supplemental 
Environmental  Impact  Statement  (SEIS) 
on  the  FES.  The  Service  indicated  a  mid- 
July  1987  publication  date  for  a  draft 
SEIS  to  be  followed  by  public  meetings 
prior  to  preparation  of  the  final  SEIS 
was  anticipated;  however,  it  is  now 
unlikely  that  the  draft  SEIS  will  be 
available  before  early  September. 

Endangered  Species  Act  Consideration 

Section  7  of  the  Endangered  Species 
Act  provides  that,  "The  Secretary  shall 
review  other  programs  administered  by 
him  and  utilize  such  programs  in 
furtherance  of  the  purposes  of  this  Act" 
[and  shall]  "insure  that  any  action 
authorized,  funded,  or  carried 
out  ...  is  not  likely  to  jeopardize  the 
continued  existence  of  such  endangered 
or  threatened  species  or  result  in  the 
destruction  or  adverse  modification  of 
[critical]  habitat  .  .  ."  The  Service 
therefore  initiated  section  7  consultation 
under  the  Endangered  Species  Act  for 
the  proposed  hunting  season 
frameworks. 


On  June  15, 1987,  the  Office  of 
Endangered  Species  gave  a  biological 
opinion  that  the  proposed  action  was 
not  likely  to  jeopardize  the  continued 
existence  of  listed  species  or  result  in 
the  destruction  or  adverse  modification 
of  their  critical  habitats. 

As  in  the  past,  hunting  regulations  this 
year  are  designed,  among  other  things, 
to  remove  or  alleviate  chances  of 
conflict  between  seasons  for  migratory 
game  birds  and  the  protection  and 
conservation  of  endangered  and 
threatened  species. 

The  Service's  biological  opinion 
resulting  from  its  consultation  under 
section  7  is  considered  a  public 
document  and  is  available  for  public 
inspection  in  or  ivailable  from  the 
Office  of  Endangered  Species  and  the 
Office  of  Migratory  Bird  Management. 
Department  of  the  Interior,  Washington. 
DC. 

Regulatory  Flexibility  Act,  Executive 
Order  12291  and  the  Paperwork 
Reduction  Act 

In  the  Federal  Register  dated  March 
13, 1987,  (52  FR  7900),  the  Service 
reported  measures  it  had  undertaken  to 
comply  with  requirements  of  the 
Regulatory  Flexibility  Act  and  the 
Executive  Order.  These  included 
preparing  a  Determination  of  Effects  and 
an  updated  Final  Regulatory  Impact 
Analysis,  and  publication  of  a  summary 
of  the  latter.  These  regulations  have 
been  determined  to  be  major  under 
Executive  Order  12291  and  they  have  a 
significant  economic  impact  on 
substantial  numbers  of  small  entities 
under  the  Regulatory  Flexibility  Act. 
This  determination  is  detailed  in  the 
aforementioned  documents  which  are 
available  upon  request  from  the  Office 
of  Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  Matomic  Building.  Room  536, 
Washington,  DC  20240.  These  final 
regulations  contain  no  information 
collections  subject  to  Office  of 
Management  and  Budget  review  under 
the  Paperwork  Reduction  Act. 

Memorandum  of  Law 

The  Service  published  its 
Memorandum  of  Law,  required  by 
section  4  of  Executive  Order  12291,  in 
the  Federal  Register  dated  August  3, 
1987  (52  FR  28717). 


Authorship 

The  primary  author  of  this  final  rule  is 
Morton  M.  Smith,  Office  of  Migratory 
Bird  Management,  working  under  the 
direction  of  RoUin  D.  Sparrowe,  Chief 
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Regulations  Promulgation 

The  rulemaking  process  for  migratory 
bird  hunting  must,  by  its  nature,  operate 
under  severe  time  constraints.  However, 
the  Service  is  of  the  view  that  every 
attempt  should  be  made  to  give  the 
public  the  greatest  possible  opportunity 
to  comment  on  the  regulations.  Thus, 
when  the  proposed  late  hunting  season 
rulemakings  were  published  on  March 
13,  June  3,  and  August  14, 1987,  the 
Service  established  what  it  believed 
were  the  longest  periods  possible  for 
public  comment.  In  doing  this,  the 
Service  recognized  that  at  the  close  of 
each  period  time  would  be  of  the 
essence.  That  is,  if  there  were  a  delay  in 
the  effective  date  of  these  regulations 
after  this  final  rulemaking,  the  Service  is 
of  the  opinion  that  the  States  would 
have  insufficient  time  to  select  season 
dates,  shooting  hours  and  limits;  to 
communicate  those  selections  to  the 
Service:  and  to  establish  and  publicize 
the  necessary  regulations  and 
procedures  that  implement  their 
decisions. 

Therefore,  the  Service,  under 
authority  of  the  Migratory  Bird  Treaty 
Act  of  July  3,  1918,  as  amended,  (40  Stat. 
755;  16  U.S.C.  703  et  seq,).  prescribes 
final  frameworks  setting  forth  the 
species  to  be  hunted,  the  daily  bag  and 
possession  limits,  the  shooting  hours. 
the  season  lengths,  the  earliest  opening 
and  latest  closing  season  dates,  and 
hunting  areas,  from  which  State 
conservation  agency  officials  may  select 
hunting  season  dates  and  other  options. 
Upon  receipt  of  season  and  option 
selections  from  State  officials,  the 
Service  will  publish  in  the  Federal 
Register  a  final  rulemaking  amending  50 
CFR  Part  20  (§§  20.104  through  20.107 
and  §  10.109)  to  refiect  seasons,  limits 
and  shooting  hours  for  the  conterminous 
United  States  for  the  1987-88  season. 

The  Service  therefore  finds  that  "good 
cause"  exists,  within  the  terms  of  5 
U.S.C.  553(d)(3}  of  the  Administrative 
Procedure  Act,  and  these  frameworks 
will,  therefore,  take  effect  immediately 
upon  publication. 

List  of  Subjects  in  50  CFR  Part  20 

Exports,  Hunting.  Imports. 
Transportation.  Wildlife. 

The  rules  that  eventually  will  be 
promulgated  for  the  1987-88  hunting 
season  are  authorized  under  the 
Migratory  Bird  Treaty  Act  of  )uly  3. 
1918.  (40  Stat.  755;  le'u.SC.  701-rO8h); 
the  Fish  and  Wildlife  Improvement  Act 
of  1978  (92  Stat.  3112;  16  U.S.C.  712);  and 
the  Alaska  Game  Act  of  1925  (43  Stat. 
739;  as  amended,  54  Stat.  1103-04). 


Final  Regulations  Frameworks  for  1987- 
88  Late  Hunting  Seasons  on  Certain 
Migratory  Game  Birds 

Pursuant  to  the  Migrator^'  Bird  Treaty 
Act.  the  Secretary  of  the  Interior  has 
approved  final  frameworks  for  season 
lengths,  shooting  hours,  bag  and 
possession  limits  and  outside  dates 
within  which  States  may  select  seasons 
for  hunting  waterfowl  and  coots. 
Frameworks  are  summarized  below. 

General 

Split  Season:  States  in  all  Flyways 
may  split  their  season  for  ducks,  geese 
or  brant  into  two  segments.  Stales  in  the 
Atlantic  and  Central  Flyways  may,  in 
lieu  of  zoning,  split  their  season  for 
ducks  or  geese  mto  three  segments. 
Exceptions  are  noted  in  appropriate 
sections. 

Shooting  Hours:  From  one-half  hour 
before  sunrise  to  sunset  daily,  for  all 
species  and  seasons,  including  falconry 
seasons. 

Extra  Teal:  States  in  the  Mississippi 
and  Central  Flyways  selecting  neither  a 
teal  or  early  duck  season  in  September 
nor  the  point  system  may  select  an  extra 
daily  bag  and  possession  limit  of  2  and  4 
blue-winged  teal,  respectively,  for  9 
consecutive  days  designated  durmg  the 
regular  duck  season.  States  in  the 
Atlantic  Flyway  (except  Florida)  not 
selecting  the  point  system  may  select  an 
extra  teal  limit  of  no  more  than  2  blue- 
winged  teal  or  2  green-winged  teal  or  1 
of  each  daily  and  no  more  than  4  singly 
or  in  the  aggregate  in  possession  for  9 
consecutive  days  during  the  regular 
duck  season.  These  extra  limits  are  in 
addition  to  the  regular  duck  bag  and 
possession  limits. 

Special  Scaup-only  Season:  States  in 
the  Atlantic,  Mississippi  and  Central 
Flyways  may  select  a  special  scaup-only 
hunting  season  not  to  exceed  16 
consecutive  days,  with  daily  bag  and 
possession  limits  of  5  and  10  scaup, 
respectively,  subject  to  the  following 
conditions; 

1.  The  season  must  fail  between 
October  1,  1987.  and  January  31, 1988,  in 
the  Atlantic  Flyway  and  October  3. 1987, 
and  Januarj'  31,  1988.  in  the  Mississippi 
and  Central  Flyways,  all  dates  are 
inclusive. 

2.  The  season  must  fall  outside  the 
open  season  for  any  other  ducks  except 
sea  ducks. 

3.  The  season  must  be  limited  to  areas 
mutually  agreed  upon  by  the  State  and 
the  Service  prior  to  August  31, 1987. 

4.  These  areas  must  be  described  and 
delineated  in  State  hunting  regulations. 


Or 

Extra  Scaup:  As  an  alternative.  States 
in  the  Atlantic,  Mississippi  and  Central 
Flyways,  except  those  selecting  the 
point  system,  may  select  an  extra  daily 
bag  and  possession  limit  of  2  and  4 
scaup,  respectively,  during  the  regular 
duck  hunting  season,  subject  to 
conditions  3  and  4  listed  above.  These 
extra  limits  are  in  addition  to  the  regular 
duck  limits  and  apply  during  the  entire 
regular  duck  season. 

Point  System:  Selection  of  the  point 
system  for  any  State  entirely  within  a 
flyway  must  be  on  a  statewide  basis, 
except  if  New  York  selects  the  point 
system,  conventional  regulations  may  be 
retained  for  the  Long  Island  Area.  New 
York  may  not  select  the  point  system 
within  the  Upstate  zoning  option,  and 
Massachusetts,  Pennsylvania  and 
Vermont  may  not  select  the  point 
system  pending  completion  of  zoning 
studies. 

Deferred  Season  Selections:  States 
that  did  not  select  rail,  woodcock,  snipe, 
sandhill  cranes,  common  moorhens  and 
purple  gallinules  and  sea  duck  seasons 
in  July  should  do  so  a!  the  time  they 
make  their  waterfowl  selections. 

Frameworks  for  open  seasons  and 
season  lengths,  bag  and  possession  limit 
options,  and  other  spec;al  provisions  are 
listed  below  by  Flyway. 

.Atlantic  Flyway 

The  Atlantic  Flyway  includes 
Connecticut.  Delaware.  Florida.  Georgia, 
Maine,  Maryland.  Massachusetts,  New 
Hampshire.  New  Jersey.  New  York, 
North  Carolina.  Pennsylvania,  Rhode 
Island,  South  Carolina,  Vermont, 
Virginia  and  West  Virginia. 

Ducks,  Coots  and  Mergansers 

Hunting  Seasons  and  Duck  Limits 

Outside  Dates:  Between  October  1, 
1987,  and  January  18,  1988. 

Hunting  Season:  Not  more  than  40 
days. 

Duck  Limits:  The  daily  bag  limit  of 
ducks  is  4  and  may  include  no  more 
than  3  mallards  (only  1  may  be  a  hen),  1 
pintail.  2  wood  ducks.  1  black  duck  and 
1  fulvous  tree  duck.  The  possession  limit 
is  8.  including  no  more  than  6  mallards, 
(no  more  than  2  of  which  may  be  a 
female).  2  black  ducks.  2  pintails,  4 
wood  ducks,  ana  2  fulvous  tree  ducks 
(except  as  noted  below].  The  limit  of 
redheads  is  2  daily  and  4  m  possession. 
The  season  is  closed  to  the  taking  of 
canvasbacks. 

Point  System  Options:  As  an 
alternative  to  conventional  bag  limits  for 
ducks,  a  40-day  season  with  a  point- 
system  bag  limit  may  be  selected  by 
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Atlantic  Flyvvay  States  during  the 
framework  dates  prescribed.  Point 
values  for  species  and  sexes  taken  are 
as  follow:  in  Florida  only,  the  fulvous 
tree  duck  counts  100  paints  each;  the 
female  mallard,  black  duck,  mottled 
duck  (except  South  Carolina)  and  pintail 
count  100  points  each.  Wood  duck 
(except  in  Virginia,  North  Carolina, 
South  Carolina  and  Georgia  during  the 
early  wood  duck  season  option), 
redhead  and  hooded  merganser  count  70 
points  each;  scaup,  blue-winged  teal, 
green-winged  teal,  sea  ducks,  wigeon. 
shoveler,  gadwall.  and  merganser 
(except  hooded]  count  20  points  each: 
the  wood  duck  during  the  early  wood 
duck  season  option  in  Virginia.  North 
Carolina,  South  Carolina  and  Georgia 
counts  25  points  each;  the  male  mallard. 
ring-necked  duck,  goldeneye.  bufflehead 
and  all  other  ducks  count  35  points  each. 
The  daily  bag  limit  is  reached  when  the 
point  value  of  the  last  bird  taken,  added 
to  the  sum  of  the  point  values  of  the 
other  birds  already  taken  during  that 
day.  reaches  or  exceeds  100  points.  The 
possession  limit  is  the  maximum  number 
of  birds  which  legally  could  have  been 
taken  in  two  df.ys. 

Canvasbacks:  All  areas  of  the  Flyway 
are  closed  to  canvasback  hunting. 

Merganser  Limits:  Throughout  the 
Flyway  the  daily  bag  limit  of  mergansers 
is  5,  only  1  of  which  may  be  a  hooded 
merganser,  The  possession  limit  is  10, 
only  2  of  which  may  be  hooded 
mergansers. 

Coot  Limits:  Throughout  the  Flyway 
daily  bag  and  possession  limits  of  coots 
are  15  and  30.  respectively. 

Early  Wood  Duck  Season  Option: 
Virginia.  North  Carolina,  South  Carolina 
and  Georgia  may  split  their  regular 
hunting  season  so  that  a  hunting  season 
not  to  exceed  9  consecutive  days  occurs 
between  October  1  and  October  15. 
During  this  period  under  conventional 
regulations,  no  special  restrictions 
within  the  regular  daily  bag  and 
possession  limits  established  for  the 
Flyway  shall  apply  to  wood  ducks. 
Under  the  point  system,  wood  ducks 
shall  be  25  points.  For  other  ducks,  daily 
bag  and  possession  limits  shall  be  the 
same  as  established  for  the  Flyway 
under  conventional  or  point  system 
regulations.  For  those  States  using 
conventional  regulations,  the  extra  teal 
option  may  be  selected  concurrent  with 
the  early  wood  duck  season  option.  This 
exception  to  the  daily  bag  and 
possession  limits  of  wood  ducks  shall 
not  apply  to  that  portion  of  the  duck 
hunting  season  that  occurs  after  October 
15. 

Restrictions  on  Wood  Ducks:  Under 
conventional  and  point  system  options. 
the  daily  bag  and  possession  hmits  may 


not  include  more  than  2  and  4  wood 
ducks,  respectively. 

Restriction  on  Mottled  Ducks:  The 
season  is  closed  to  the  faking  of  mottled 
ducks  in  South  Carolina. 

Special  Scaup  and  Goldeneye  Season: 
In  lieu  of  a  special  scaup  season, 
Vermont  may.  for  the  Lake  Champlain 
Zone,  select  a  special  scaup  and 
goldeneye  season  not  to  exceed  16 
consecutive  days,  with  a  daily  bag  limit 
of  3  scaup  or  3  goldeneye  or  3  in  the 
aggregate,  and  a  possession  limit  of  6 
scaup  or  6  goldeneyes  or  6  in  the 
aggregate,  subject  to  the  same 
provisions  that  apply  to  the  special 
scaup  season  elsewhere. 

Zoning 

New  York:  New  York  may,  for  Long 
Island  Zone,  select  season  dates  and 
daily  bag  and  possession  limits  which 
differ  from  those  in  the  remainder  of  the 
State. 

Upstate  Newf  York  (excluding  the 
Lake  Champlain  zone)  may  be  divided 
into  three  zones  (West.  North.  South)  for 
the  purpose  of  setting  separate  duck, 
coot  and  merganser  seasons.  Only 
conventional  regulations  may  be 
selected.  A  2-segment  split  season  may 
be  selected  in  each  zone.  Teal  and  scaup 
bonus  options  shall  be  applicable,  but 
the  16-day  special  scaup  season  will  not 
be  allowed. 

The  West  Zone  is  that  portion  of 
Upstate  New  York  lying  west  of  a  line 
commencing  at  the  north  shore  of  the 
Salmon  River  and  its  junction  with  Lake 
Ontario  and  extending  easterly  along 
the  north  shore  of  the  Salmon  River  to 
its  intersection  with  Interstate  Highway 
81,  then  southerly  along  Interstate 
Highway  81  to  the  Pennsylvania  border. 

The  North  and  South  Zones  are 
bordered  on  the  west  by  the  boundary 
described  above  and  are  separated  from 
each  other  as  follows:  Starting  at  the 
intersection  of  Interstate  Highway  81 
and  State  Route  49  and  extending 
easterly  along  State  Route  49  to  its 
junction  with  State  Route  365  at  Rome, 
then  easterly  along  State  Route  365  to  its 
junction  with  State  Route  28  at  Trenton, 
then  easterly  along  State  Route  28  to  its 
junction  with  State  Route  29  at 
Middleville,  then  easterly  along  State 
Route  29  to  its  intersection  with 
Interstate  Highway  87  at  Saratoga 
Springs,  then  northerly  along  Interstate 
Highway  87  to  its  junction  with  State 
Route  9.  then  northerly  along  State 
Route  9  to  its  junction  with  State  Route 
149,  then  easterly  along  State  Route  149 
to  its  junction  with  State  Route  4  at  Fort 
Ann,  then  northerly  along  State  Route  4 
to  its  intersection  with  the  New  York/ 
Vermont  boundary. 


Connecticut:  Connecticut  may  be 
divided  into  two  zones  as  follows: 

a.  North  Zone— That  portion  of  the 
State  north  of  Interstate  95. 

b.  South  Zone — That  portion  of  the 
State  south  of  Interstate  95. 

Maine:  Maine  may  be  divided  into 
two  zones  as  follows: 

a.  North  Zone — Game  Management 
Zones  1  through  5. 

b.  South  Zone — Game  Management 
Zones  6  through  8. 

New  Hampshire:  Coastal  Zone — That 
portion  of  the  State  east  of  a  boundary 
formed  by  State  Highway  4  beginning  at 
the  Maine-New  Hampshire  line  in 
Rollinsford  west  to  the  city  of  Dover, 
south  to  the  intersection  of  State 
Highway  108,  south  along  State 
Highway  108  through  Madbury,  Durham 
and  Newmarket  to  the  junction  of  State 
Highway  85  in  Newfields,  south  to  State 
Highway  101  in  Exeter,  east  to  State 
Highway  51  (Exeter-Hampton 
Expressway),  east  to  Interstate  95  (New 
Hampshire  Turnpike)  in  Hampton,  and 
south  al'  ng  Interstate  95  to  the 
Massachusetts  line. 

Inland  Zone — That  portion  of  the 
State  north  and  west  of  the  above 
boundarj'. 

West  Virginia:  West  Virginia  may  be 
divided  into  two  zones  as  follows: 

a.  Allegheny  Mountain  Upland  Zone — 
The  eastern  boundary  extends  south 
along  U.S.  Route  220  through  Keyser. 
West  Virginia,  to  the  intersection  of  U.S. 
Route  50:  follows  U.S.  Route  50  to  the 
intersection  with  State  Route  93;  follows 
State  Route  93  south  to  the  intersection 
with  State  Route  42  and  continues  south 
on  State  Route  42  to  Petersburg;  follows 
State  Route  28  south  to  Minnehaha 
Springs;  then  follows  State  Route  39 
west  to  U.S.  Route  219;  and  follows  U.S. 
Route  219  south  to  the  intersection  of 
Interstate  64.  The  southern  boundary 
follows  1-64  west  to  the  intersection 
with  U.S.  Route  60.  and  follows  Route  60 
west  to  the  intersection  of  U.S.  Route  19. 
The  western  boundary  follows;  Route  19 
north  to  the  intersection  of  1-79,  and 
follows  1-79  north  to  the  intersection  of 
U.S.  Route  48.  The  northern  boundary 
follows  U.S.  Route  48  east  to  the 
Maryland  State  line  and  the  State  line  to 
the  point  of  beginning. 

b.  Remainder  of  the  State — That 
portion  outside  the  above  boundaries. 

Zoning  Experiments 

Vermont  will  continue  a  Lake 
Champlain  Zone  in  1987.  The  Lake 
Champlain  Zone  of  New  York  must 
follow  the  waterfowl  season,  daily  bag 
and  possession  limits,  and  shooting 
hours  selected  by  Vermont. 
Massachusetts,  New  Jersey,  and 
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Pennsylvania,  may  continue  zoning 
experiments  now  in  progress  as  shown 
in  the  sections  that  follow. 
Massachusetts  and  New  Jersey  may  be 
divided  into  three  zones.  Pennsylvania 
into  four  zones  and  Vermont  into  two 
zones  all  on  an  experimental  basis  for 
the  purpose  of  setting  separate  duck, 
coot  and  merganser  seasons.  Only 
conventional  regulations  may  be 
selected  in  Massachusetts,  Pennsylvania 
and  Vermont.  A  two-segment  split 
season  without  penalty  may  be  selected. 
The  basic  daily  bag  limit  of  ducks  in 
each  zone  and  the  restrictions 
applicable  to  the  regular  season  for  the 
Flyway  also  apply.  Teal  and  scaup 
bonus  bird  options,  and  the  16-day 
special  scaup  season  shall  be  allowed. 

Zone  Definitions 

Massachusetts:  Western  Zone — That 
portion  of  the  State  west  of  a  line 
extending  from  the  Vermont  line  at 
Interstate  91,  south  to  Route  9,  west  on 
Route  9  to  Route  10,  south  on  Route  10  to 
Route  202,  south  on  Route  202  to  the 
Connecticut  line. 

Central  Zone — That  portion  of  the 
State  east  of  the  Western  Zone  and  west 
of  a  line  extending  from  the  New 
Hampshire  line  at  Interstate  95  south  to 
Route  1,  south  on  Route  1  to  1-93,  south 
on  1-93  to  Route  3,  south  on  Route  3  to 
Route  6,  west  on  Route  6  to  Route  28, 
west  on  Route  28  to  1-195.  west  to  the 
Rhode  Island  line.  EXCEPT  the  waters, 
and  the  lands  150  yards  along  the  high- 
water  mark,  of  the  Assonit  River  to  the 
Route  24  bridge,  and  the  Taunton  River 
to  the  Center  St.-Elm  St.  bridge  shall  be 
in  the  Coastal  Zone. 

Coastal  Zone — That  portion  of  the 
State  east  and  south  of  the  Central 
Zone. 

New  Jersey:  Coastal  Zone — That 
portion  of  New  Jersey  seaward  of  a 
continuous  line  beginning  at  the  New 
York  State  boundary  line  in  Raritan  Bay; 
then  west  along  the  New  York  boundary 
line  to  its  intersection  with  Route  440  at 
Perth  Amboy:  then  west  on  Route  440  to 
its  intersection  with  the  Garden  State 
Parkway;  then  south  on  the  Garden 
State  Parkway  to  the  shoreline  at  Cape 
May  and  continuing  to  the  Delaware 
boundary  in  Delaware  Bay. 

North  Zone — That  portion  of  New 
Jersey  west  of  the  Coastal  Zone  and 
north  of  a  boundary  formed  by  Route  70 
beginning  at  the  Garden  State  Parkway 
west  to  the  New  Jersey  Turnpike,  north 
on  the  turnpike  to  Route  206,  north  on 
Route  206  to  Route  1,  Trenton,  west  on 
Route  1  to  the  Pennsylvania  State 
boundary  in  the  Delaware  River. 

South  Zone — That  portion  of  New 
Jersey  not  within  the  North  Zone  or  the 
Coastal  Zone. 


Pennsylvania:  Lake  Erie  Zone — The 
Lake  Erie  waters  of  Pennsylvania  and  a 
shoreline  margin  along  Lake  Erie  from 
New  York  on  the  east  to  Ohio  on  the 
west  extending  150  yards  inland,  but 
including  all  of  Presque  Isle  Peninsula. 

North  Zone— That  portion  of  the  Slate 
north  of  1-80  from  the  New  Jersey  State 
line  west  to  the  junction  of  State  Route 
147;  then  north  on  State  Route  147  to  the 
junction  of  Route  220.  then  west  and/or 
south  on  Route  220  to  the  junction  of  I- 
80,  then  west  on  1-80  to  its  junctions 
with  the  Allegheny  River,  and  then  north 
along  but  not  including  the  Allegheny 
River  to  the  New  York  border. 

Northwest  Zone — That  portion  of  the 
State  bounded  on  the  north  by  the  Lake 
Erie  Zone  and  the  New  York  line,  on  the 
east  by  and  including  the  Allegheny 
River,  on  the  South  by  Interstate 
Highway  1-80,  and  on  the  west  by  the 
Ohio  line. 

South  Zone — The  remaining  portion  of 
the  State. 

Vermont:  Lake  Champlain  Zone — 
Includes  the  United  States  portion  of 
Lake  Champlain  and  those  portions  of 
New  York  and  Vermont  which  includes 
that  part  of  New  York  lying  east  and 
north  of  boundary  running  south  from 
the  Canadian  border  along  New  York 
Route  9B  to  New  York  Route  9  south  of 
Champlain.  New  York;  New  York  Route 
9  to  New  York  Route  22  south  of 
Keeseville:  along  New  York  Route  22  to 
South  Bay,  along  and  around  the 
shoreline  of  South  Bay  to  New  York 
Route  22;  along  New  York  Route  22  to 
U.S.  Highway  4  at  Whitehall;  and  along 
U.S.  Highway  4  to  the  Vermont  border. 
From  the  New  York  border  at  U.S. 
Highway  4.  along  U.S.  Highway  4  to 
Vermont  Route  22A  at  Fair  Haven; 
Route  22A  to  U.S.  Highway  7  at 
Vergennes;  U.S.  Highway  7  to  the 
Canadian  border. 

Interior  Vermont  Zone — The 
remaining  portion  of  the  State. 

Sea  Ducks 

The  daily  bag  and  possession  limit  for 
sea  ducks  in  special  sea  duck  areas  is  in 
addition  to  the  limits  applying  to  other 
ducks  during  the  regular  duck  season.  In 
all  areas  outside  of  special  sea  duck 
areas,  sea  ducks  are  included  in  the 
regular  duck  season  conventional  or 
point  sytem  daily  bag  and  possession 
limits. 

Canada  Geese 

Outside  Dates.  Season  Lengths,  and 
Limits:  Between  October  1,  1987.  and 
January  20,  1988  Maine,  New 
Hampshire,  Vermont,  Massachusetts. 
Pennsylvania,  West  Virginia,  Maryland 
and  Virginia  (excluding  those  portions 
of  the  cities  of  Virginia  Beach  and 


Chesapeake  lying  east  of  Interstate  64 

and  U.S.  Highway  17)  may  select  70-day 
seasons  for  Canada  geese.  The  daily  bag 
and  possession  limits  are  3  and  6  geese, 
respectively,  except  in  Pennsylvania 
Counties  of  Erie,  Mercer.  Butler,  and 
Crawford  where  the  daily  bag  and 
possession  limits  are  1  and  2. 
respectively  In  .New  York  (including 
Long  Island).  Rhode  Island.  Connecticut, 
(North  Zone  only)  New  Jersey. 
Delaware,  the  Deimarva  Peninsula 
portions  of  Man,iand  and  Virginia,  and 
that  potion  of  Pennsylvania  lying  east 
and  south  of  a  boundary  beginning  at 
Interstate  Highway  83  at  the  Maryland 
border  and  extending  north  to 
Harrisburg,  then  east  on  1-81  to  Route 
443.  east  on  443  to  Leighton.  then  east 
via  208  to  Stroudsburg.  then  east  on  1-80 
to  the  New  Jersey  line,  the  Canada 
goose  season  length  may  be  90  days 
with  the  closing  framework  date 
extended  to  January  31. 1988.  In 
addition,  that  portion  of  the 
Susquehanna  River  from  Harrisburg 
north  to  the  confluence  of  the  west  and 
north  branches  at  Northumberland. 
including  a  25-yard  zone  of  land 
adjacent  to  the  waters  of  the  river,  is 
included  in  the  90-day  zone,  the  daily 
hag  limit  within  this  area  (except  New 
York.  Rhode  Island,  and  Connecticut) 
will  be  4  birds  with  the  possession  limit 
of  8  birds.  The  daily  bag  and  possession 
limits  in  New  York.  Rhode  Island,  and 
Connecticut  (North  Zone)  will  be  3  and 
6.  respectively.  In  the  South  Zone  of 
Connecticut  (that  portion  south  of 
Interstate  931  the  Canada  goose  season 
length  may  be  90  days  with  the  closing 
framework  date  extended  to  Februarj'  5. 
1988.  The  daily  bag  limit  and  possession 
limit  will  be  3  and  6.  respectively. 
through  January  14  and  5  and  10. 
respectively  from  January  15  to  February 
5,  1988.  This  season  in  the  South  Zone  of 
Connecticut  is  experimental.  Those 
portions  of  the  cities  of  Virginia  Beach 
and  Chesapeake  lying  east  of  Interstate 
64  and  U.S.  Highway  17  m  Virginia  may 
select  a  50-day  season  for  Canada  geese 
within  the  October  1, 1987,  to  January 
20, 1988,  framework;  the  daily  bag  and 
possession  limits  are  2  and  4  Canada 
geese,  respectively.  North  Carolina  and 
South  Carolina  may  select  a  43-day 
season  for  Canada  geese  within  a 
December  20.  1987.  to  January  31.  1988. 
framework;  the  daily  bag  and 
possession  limits  are  1  and  2  Canada 
geese,  respectively.  In  the  Coatal  Zone 
of  Massachusetts,  a  special  resident 
Canada  goose  season  may  be  held 
within  January  21,  1987,  to  February  5, 
1988:  the  daily  bag  and  possession  limits 
are  5  and  10,  respectively. 
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Closures  on  Canada  geese:  The 
season  for  Canada  geese  is  closed  in 
Flordia  and  Georgia. 

Snow  Geese 

Outside  Dates,  Season  Lengths,  and 
Limits:  Between  October  1, 1987,  and 
January  31. 1988.  States  in  the  Atlantic 
Flyway  may  select  8  30/day  season  for 
snow  geese  (including  blue  geese];  the 
daily  bag  and  possession  limis  are  4  and 
8.  respectively. 

Atlantic  Brant 

Outside  Dates.  Seasn  Lengths,  and 
Limits:  Between  October  1, 1987,  and 
January  20, 1988,  States  in  the  Atlantic 
Flyway  may  select  a  30-day  season  for 
Atlantic  brant;  the  daily  bag  and 
possession  limits  are  2  and  4  brant, 
respectively. 

Tundra  Swans 

In  North  Carolina  an  experimental 
season  for  tundra  swans  may  be 
selected  subject  to  the  following 
conditions:  (a)  The  season  may  be  90 
days  and  must  run  concurrently  with  the 
snow  goose  season;  (b)  the  State  agency 
must  issue  and  obtain  harvest  and 
hunting  participation  data;  and  (c)  no 
more  than  6.000  permits  may  be  issued, 
auhorizing  each  permitee  to  take  1 
tundra  swan. 

Mississippi  Flyway 

The  Mississippi  Flyway  includes 
Alabama,  Arkansas,  Illinois,  Indiana. 
Iowa.  Kentucky,  Louisiana.  Michian, 
Minnesota.  Mississippi,  Missouri.  Ohio, 
Tennessee  and  Wisconsin. 

Ducks,  Coots,  and  Mergansers 

Outside  Dates:  Between  October  3, 
1987  (October  1  in  Wisconsin),  and 
January  17,  1988,  in  all  States. 

Hunting  Season:  Not  more  than  40 
days. 

Canvasbacks:  The  season  on 
canvasbacks  is  closed. 

Limits:  The  daily  bag  limit  of  ducks  is 
4,  and  may  include  no  more  than  2 
mallards  (no  more  than  1  of  which  may 
be  a  female).  1  black  duck.  2  wood 
ducks  (except  as  noted  below).  2 
pintails,  and  1  redhead.  The  possession 
limit  is  8,  including  no  more  than  4 
mallards  (no  more  than  2  of  which  may 
be  female).  2  black  ducks,  4  wood  ducks 
(except  as  noted  below),  4  pintails,  and 
2  redheads. 

Merganser  Limits:  The  dail  bag  limit 
of  mergansers  is  5.  only  1  of  which  may 
be  a  hooded  merganser.  The  possession 
limit  is  10,  only  2  of  which  may  be 
hooded  mergansers. 

Coot  Limits:  The  daily  bag  and 
possession  limits  of  coots  are  15  and  30. 
respectively. 


Point-System  Option:  As  an 
alternative  to  conventional  bag  limits  for 
ducks,  a  40-day  season  with  point- 
system  bag  and  possession  limis  may  be 
selected  within  the  framework  dates 
prescribed.  Point  values  for  species  and 
sexes  taken  are  as  follows;  The  female 
mallard  and  black  duck  count  100  points 
each;  the  redhead,  wood  duck  (except  as 
noted  below)  and  hooded  merganser 
count  70  points  each;  the  blue-winged 
teal,  cinnamon  teal,  wigeon,  gadwall, 
shoveler,  scaup,  green-winged  teal  and 
mergansers  (except  hooded  merganser) 
count  20  points  each;  the  male  mallard, 
pintail,  and  all  other  species  of  ducks 
count  35  points  each.  The  daily  bag  limit 
is  reached  when  the  point  value  of  the 
last  bird  taken,  added  to  the  sum  of  the 
point  values  of  the  other  birds  already 
taken  during  that  day.  reaches  or 
exceeds  100  points.  The  possession  limit 
is  the  maximum  number  of  birds  that 
legally  could  have  been  taken  in  2  days. 

Coot  Limits — Point  System:  Coots 
have  a  point  value  of  zero,  but  the  daily 
bag  and  possession  limits  are  15  and  30, 
respectively,  as  under  the  conventional 
limits. 

Early  Wood  Duck  Season  Option: 
Arkansas,  Louisiana,  Mississippi  and 
Alabama  may  split  their  regular  duck 
hunting  seasons  in  such  a  way  that  a 
hunting  season  not  to  exceed  9 
consecutive  days  may  occur  between 
October  3  and  October  15.  During  this 
period,  under  conventional  regulations, 
no  special  restrictions  within  the  regular 
daily  bag  and  possession  limits 
established  for  the  Flyway  shall  apply  to 
wood  ducks,  and  under  the  point  system 
the  point  value  of  wood  ducks  shall  be 
25  points.  For  other  species  of  ducks, 
daily  bag  and  possession  limits  shall  be 
the  same  as  established  for  the  Flyway 
under  conventional  or  point-system 
regulations.  In  addition,  the  extra  blue- 
winged  teal  option  available  to  States  in 
this  Flyway  that  select  conventional 
regulations  and  do  not  have  a 
September  teal  season  may  be  selected 
during  this  period.  This  exception  to  the 
daily  bag  and  possesion  limits  for  wood 
ducks  shall  rot  apply  to  that  portion  of 
the  duck  hunting  season  that  occurs 
after  Octobr  15. 

Western  Louisiana:  In  that  portion  of 
Louisiana  west  of  a  boundary  beginning 
at  the  Arkansas-Louisiana  border  on 
Louisiana  Highway  3;  then  south  along 
Louisiana  Highway  3  to  Bossier  City: 
then  east  along  Interstate  20  to  Minden; 
then  south  along  Louisiana  Highway  7  to 
Ringgold;  then  east  along  Louisana 
Highway  4  to  Jonesboro;  then  south 
along  U.S.  Highway  167  to  Lafayette; 
then  southeast  along  U.S.  Highway  90  to 
Houma;  then  south  along  the  Houman 
Navigation  Channel  to  the  Gulf  of 


Mexico  through  Cat  Island  Pass — the 
seaon  for  ducks  coots  and  mergansers 
may  extend  5  additional  days.  If  the  5- 
day  extension  is  selected,  and  if  point- 
system  regulatons  ae  selected  for  the 
State,  point  values  will  be  the  same  as 
for  the  rest  of  the  State. 

Pymatuning  Reservoir  Area,  Ohio: 
The  waterfowl  seasons,  limits  and 
shooti.ng  hours  in  the  Pymatuning 
Reservoir  area  of  Ohio  will  be  the  same 
as  those  selected  by  Pennsylvania.  The 
area  includes  Pymatuning  Reservoir  and 
that  part  of  Ohio  bounded  on  the  north 
by  County  Road  306  knows  as 
Woodward  Road,  on  the  west  by 
Pymatuning  Lake  Road,  and  on  the 
south  by  U.S.  Highway  322. 

Zoning  | 

Alabama,  Illinois,  Indiana,  Iowa, 
Michigan,  Missouri,  Ohio,  Tennessee, 
and  Wisconsin  may  select  hunting 
seasons  for  ducks,  coots  and  mergansers 
by  zones  described  as  follows: 

Alabama:  South  Zone — Mobile  and 
Baldwin  Counties.  North  zone — The 
remainder  of  Alabama.  The  season  in 
the  South  Zone  may  be  split. 

Illinois:  North  Zone — That  portion  of 
the  State  north  of  a  line  running  east 
from  the  Iowa  border  along  Illinois 
Highway  92  to  1-280,  east  along  1-280  to 
1-80,  then  east  along  1-80  to  the  Indiana 
border.  Central  Zone — That  portion  of 
the  State  between  the  North  and  South 
Zone  boundaries.  South  Zone — That 
portion  of  the  State  south  of  a  line 
running  east  from  the  Missouri  border 
along  the  Modoc  Ferry  route  to 
Randolph  County  Highway  12,  north 
along  Highway  12  to  Illinois  Highway  3, 
north  along  Illinois  Highway  3  to  Illinois 
Highway  159,  north  along  Illinois 
Highway  159  to  Illinois  Highway  161, 
east  along  Illinois  Highway  161  to 
Illinois  Highway  4,  north  along  Illinois 
Highway  4  to  1-70,  then  east  along  1-70 
to  the  Indiana  border. 

Indiana:  North  Zone — That  portion  of 
the  State  north  of  a  line  extending  east 
from  the  Illinois  border  along  State 
highway  18  to  U.S.  Highway  31,  then 
north  along  U.S.  31  to  U.S.  Highway  24. 
then  east  along  U.S.  24  to  Huntington, 
then  southeast  along  U.S.  Highway  224 
to  the  Ohio  border.  Ohio  River  Zone: 
That  portion  of  Indiana  south  of  a  line 
extending  east  from  the  Illinois  border 
along  interstate  Highway  64  to  New 
Albany,  then  east  along  State  Highway 
62  to  State  Highway  56,  then  east  along 
State  Highway  56  to  Vevay,  then  on 
State  Highway  156  along  the  Ohio  River 
to  North  Landing,  then  north  along  State 
Highway  56  to  U.S.  Highway  50,  then 
northeast  along  U.S.  50  to  the  Ohio 
border.  South  Zone:  That  portion  of  the 
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State  between  the  North  and  Ohio  River 
Zone  boundaries.  The  season  in  each 
zone  may  be  split  into  two  segments. 

Iowa:  North  Zone— That  portion  of 
Iowa  north  of  a  line  running  west  from 
the  Illinois  border  along  1-80  to  U.S.  59, 
north  along  U.S.  59  to  State  Highway  37, 
northwest  along  State  Highway  37  to 
State  highway  175,  then  west  along 
State  highway  175  to  the  Nebraska 
border.  South  Zone — the  remainder  of 
the  State. 

Michigan:  North  Zone — The  Upper 
Peninsula.  South  Zone— That  portion  of 
the  State  south  of  a  line  beginning  at  the 
Wisconsin  border  in  Lake  Michigan  due 
west  of  the  mouth  of  Stony  Creek  in 
Oceana  County;  then  due  east  to.  and 
east  and  south  along  the  south  shore  of, 
Stony  Creek  to  Webster  Road,  east  and 
south  on  Webster  Road  to  Stony  Lake 
Road,  east  on  Stony  Lake  and  Garfield 
Roads  to  M-20,  east  on  M-20  to  U.S.- 
lOB.R.  in  the  citv  of  Midland,  east  on 
U.S.-IOB.R.  to  U.S.-IO.  east  on  U.S.-IO 
and  M-25  to  the  Saginaw  River, 
downstream  along  the  thuead  of  the 
Saginaw  River  to  Saginaw  Bay,  then  on 
a  northeasterly  line,  passing  one-half 
mile  north  of  the  Corps  of  Engineers 
confined  disposal  island  offshore  of  the 
Cam  powerplant,  to  a  point  one  mile 
north  of  the  Charity  islands,  then 
continuing  northeasterly  to  the  Ontario 
border  in  Lake  Huron.  Middle  Zone — 
The  remainder  of  the  State.  Michigan 
may  split  its  season  in  each  zone  into 
two  segments. 

Missouri:  North  Zone — That  portion 
of  Missouri  north  of  a  line  running  east 
from  the  Kansas  border  along  U.S. 
Highway  54  to  U.S.  Highway  65,  south 
along  U.S.  65  to  State  Highway  32,  east 
along  State  Highway  32  to  State 
Highway  72,  east  along  State  Highway 
72  to  State  Highway  21.  south  along 
State  Highway  21  to  U.S.  Highway  60, 
east  along  U.S.  60  to  State  Highway  51, 
south  along  State  highway  51  to  State 
Highway  53,  south  along  State  Highway 
53  to  U.S.  Highway  62,  east  along  U.S.  62 
to  1-55,  north  along  1-55  to  State 
Highway  34,  then  east  along  State 
Highway  34  to  the  Illinois  border.  South 
Zone — The  remainder  of  Missouri. 
Missouri  may  split  its  season  in  each 
zone  into  two  segments. 

Ohio:  The  counties  of  Darke,  Miami. 
Clark,  Champaign,  Union,  Delaware. 
Licking.  Muskingam.  Guernsey,  Harrison 
and  Jefferson  and  all  counties  north 
thereof.  In  addition,  the  North  Zone  also 
includes  that  portion  of  the  Buckeye 
Lake  area  in  Fairfield  and  Perry 
Counties  bounded  on  the  west  by  State 
Highway  37,  on  the  south  by  State 
Highway  204,  and  on  the  east  by  State 
Highway  13.  Ohio  River  Zone—The 
counties  of  Hamilton,  Clermont.  Brown, 


Adams,  Scioto,  Lawrence,  Gallia  and 
Meigs.  South  Zone — That  portion  of  the 
State  between  the  North  and  Ohio  River 
Zone  boundaries.  Ohio  may  split  its 
season  in  each  zone  into  two  segments. 

Tennessee:  Reelfoot  Zone — Lake  and 
Obion  Counties,  or  a  designated  portion 
of  that  area.  State  Zone — The  remainder 
of  Tennessee.  Seasons  may  be  split  into 
two  segments  in  each  zone, 

Wisconsin:  North  Zone— That  portion 
of  the  State  north  of  a  line  extending 
northerly  from  the  Minnesota  border 
along  the  center  line  of  the  Chippewa 
River  to  State  Highway  35.  east  along 
State  Highway  35  to  State  Highway  25. 
north  along  State  Highway  25  to  U.S. 
Highway  10,  east  along  U.S.  Highway  10 
to  its  junction  with  the  Manitowoc 
Harbor  in  the  city  of  Manitowoc,  then 
easterly  to  the  eastern  State  boundary  in 
Lake  Michigan.  South  Zone — The 
remainder  of  Wisconsin,  The  season  in 
the  South  Zone  may  be  split  into  two 
segments. 

Within  each  State:  (1)  The  same  bag 
limit  option  must  be  selected  for  all 
zones;  and  (2)  if  a  special  scaup  season 
is  selected  for  a  zone,  it  shall  be  held 
outside  the  regular  season  in  that  zone. 

Geese 

Definition:  For  the  purpose  of  hunting 
regulations  listed  below,  the  term 
"geese"  also  includes  brant. 

Outside  Dates.  Season  Lengths  and 
Limits:  Between  October  3, 1987 
(October  1  in  Wisconsin]  and  January 
17,  1988,  States  may  select  70-day 
seasons  for  geese,  with  a  daily  bag  limit 
of  5  geese,  to  include  no  more  than  2 
white-fronted  geese.  The  possession 
limit  is  10  geese,  to  include  no  more  than 
4  white-fronted  geese.  Regulations  for 
Canada  geese  and  exceptions  to  the 
above  general  provisions  are  shown 
below  by  State. 

Outside  Dates  and  Limits  on  Snow 
and  White-fronted  Geese  in  Arkansas 
and  Louisiana:  Between  October  3, 1987, 
and  January  31,  1988.  Arkansas  may 
hold  a  70-day  season  on  snow  (including 
blue]  geese.  Between  October  3,  1987, 
and  February  14,  1988.  Louisiana  may 
hold  70-day  seasons  on  snow  (including 
blue)  and  white-fronted  geese  by  zones 
established  for  duck  huntmg  seasons. 
Daily  bag  and  possession  limits  are  as 
described  above, 

Minnesota.  In  the: 

(a]  Lac  Qui  Parle  Goose  Management 
Block  (Big  Stone,  Swift.  Chippewa.  Lac 
Qui  Parle,  and  Yellow  Medicine 
Counties]  the  season  for  Canada  geese 
may  extend  for  30  days.  In  the  Lac  Qui 
Parle  Quota  Zone  (described  in  State 
Regulations]  the  season  will  close  after 
30  days  or  when  4,000  birds  have  been 
harvested,  which  ever  occurs  first. 


Throughout  the  5-county  area  the  daily 
bag  limit  is  1  Canada  goose  and  the 
possession  limit  is  2, 

(b)  Southeastern  Zone  (the  Counties 
of  Washington,  Anoka.  Hennepin. 
Carver,  Scott.  Rice,  Steele,  and 
Freeborn,  and  all  Counties  south  and 
east  thereof]  the  season  for  Canada 
geese  may  extend  for  70  consecutive 
days.  The  daily  bag  limit  is  2  Canada 
geese  and  the  possession  limit  is  4,  In 
selected  areas  of  the  Metro  Goose 
Management  Block  (described  in  State 
regulations)  and  in  Olmsted  County, 
experimental  late  seasons  may  be  held 
during  December  18-27  to  harvest  Giant 
Canada  geese.  During  these  seasons,  the 
daily  bag  limit  is  2  Canada  geese  and 
the  possession  limit  is  4. 

(c)  Remainder  of  the  State  the  season 
for  Canada  geese  may  extend  for  40 
days.  The  daily  bag  limit  is  1  Canada 
goose  and  the  possession  limit  is  2. 

Iowa:  The  season  may  extend  for  45 
consecutive  days.  The  daily  bag  limit  is 
2  Canada  geese  and  the  possession  limit 
is  4.  The  season  for  geese  in  the 
Southwest  Goose  Zone  (that  portion  of 
the  State  bounded  by  U.S.  Highway  92 
and  71)  may  be  held  at  a  different  time 
than  the  season  in  the  remainder  of  the 
State, 

Missouri  In  the: 

(a)  Swan  Lake  Zone  (described  in 
State  regulations]  the  season  for  Canada 
geese  closes  after  40  days  or  when 
10.000  birds  have  been  harvested, 
whichever  occurs  first.  The  daily  bag 
limit  is  2  Canada  geese  and  the 
possession  limit  is  4. 

(b)  Southeast  Zone  (east  of  U.S. 
Highway  67  and  south  of  Crystal  City)— 
A  40-day  season  on  Canada  geese  may 
be  selected  December  1, 1987,  and 
January  17.  1988,  with  a  daily  bag  limit 
of  1  Canada  goose  and  a  possession 
limit  of  2. 

(c)  Remainder  of  the  State  the  season 
for  Canada  geese  may  extend  for  40 
days  in  the  respective  duck  hunting 
zones.  The  daily  bag  limit  is  1  Canada 
goose,  and  the  possession  limit  is  2. 

Wisconsin:  The  total  harvest  of 
Canada  geese  in  the  State  will  be 
limited  to  49.500  birds.  In  the: 

(a)  Horicon — Central  Zone  (Columbia, 
Dodge.  Fond  Fo.".d  Du  Lac,  Green  Lake, 
Marquette  and  Winnebago  Counties, 
and  the  northwest  portion  of 
W'ashington  County  north  of  State 
Highway  33  and  west  of  US,  Highway 
45) — the  harvest  of  Canada  geese  is 
limited  to  32.500  birds,  with  2.000  birds 
allocated  to  the  Theresa  Subzone,  The 
season  may  not  exceed  50  days.  In  the 
Theresa  Subzone  (described  in  State 
regulations),  the  daily  bag  limit  is  1 
Canada  goose  per  permittee  per  5-day 
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period,  up  to  a  season  limit  of  4.  In  the 
remainder  of  the  Horicon-Central  Zone, 
the  season  limit  may  not  exceed  2 
Canada  geese  per  permittee,  and  the 
issuance  of  permits  and  tags  may  not 
exceed  40.300  permits  with  1  tag  each 
and  3.00<]  permits  with  2  tags  each. 
(bl  Mississippi  River  Zone  (that 
portion  of  the  State  west  of  the 
Burlington-Northern  Railroad  in  Grant, 
Crawford,  Vernon,  LaCrosse, 
Trempealeau,  Buffalo,  Pepin  and  Pierce 
Counties) — the  season  for  Canada  geese 
may  extend  for  70  days.  Limits  are  1 
Canada  goose  daily  and  2  in  possession 
through  November  24,  and  2  daily  and  4 
in  possession  thereafter. 

(c)  Northeast  Goose  Zone  [that 
portion  of  the  North  Duck  Zone  which 
includes  the  Counties  of  Vilas,  Oneida. 
Lincoln,  Marathon,  a  portion  of  Wood 
County,  and  all  counties  or  portions  of 
counties  eastward).  The  season  for 
Canada  geese  may  not  exceed  12  days. 
The  daily  bag  limit  is  1  Canada  goose 
and  the  possession  limit  is  2.  In  Brown 
County,  a  special  late  season  to  control 
local  populations  of  giant  Canada  geese 
m.iy  be  held  during  December  1-31.  The 
d.iily  bag  and  possession  limits  during 
this  special  season  are  2  and  4  birds, 
respectively. 

(d)  Southeast  Goose  Zone  (that 
portion  of  the  South  Duck  Zone  which 
includes  part  of  Wood  County.  Juneau. 
Sauk,  Dane  and  Green  Counties  and  all 
counties  or  portions  of  counties 
eastward) — in  that  portion  of  Southeast 
Zone  outside  the  Horicon-Central  tag 
zone,  the  season  may  not  exceed  12 
days.  The  daily  bag  limit  is  1  Canada 
goose  and  the  possession  limit  is  2.  In 
the  Rock  Prairie  Zone  (described  in 
State  regulations),  a  special  late  season 
to  harvest  giant  Canada  geese  may  be 
held  between  November  7  and 
December  6.  During  the  late  season,  the 
daily  bag  limit  is  1  Canada  goose  and 
the  possession  limit  is  2. 

(e)  Northwest  Goose  Zone  (that 
portion  of  the  North  Duck  Zone  west  of 
the  Northeast  Goose  Zone] — the  season 
for  Canada  geese  may  not  exceed  20 
days.  The  daily  bag  limit  is  1  Canada 
goose  and  the  possession  limit  is  2. 

(f)  Southwest  Goose  Zone  (that 
portion  of  the  South  Duck  Zone  west  of 
the  Southeast  Goose  Zone) — the  season 
for  Canada  geese  may  not  exceed  20 
days.  The  daily  bag  limit  is  1  Canada 
goose  and  the  possession  limit  is  2. 

In  that  portion  of  Wisconsin  outside 
the  Horicon-Central  Zone,  the  progress 
of  the  Canada  goose  harvest  must  be 
monitored  and  the  season  closed  if 
necessary,  to  insure  that  the  harvest 
does  not  exceed  17,000  birds. 


Illinois:  The  total  harvest  of  Canada 
geese  in  the  State  will  be  limited  to 
52.500  birds.  In  the: 

(a)  Southern  Illinois  Quota  Zone 
(described  in  State  regulations] — The 
season  for  Canada  geese  will  close  after 
50  days  or  when  26.300  birds  have  been 
harvested,  whichever  occurs  first.  The 
daily  bag  limit  is  2  Canada  geese  and 
the  possession  limit  is  4. 

(b)  Rend  Lake  Quota  Zone  (Franklin 
and  Jefferson  Counties) — The  season  for 
Canada  geese'will  close  after  50  days  or 
when  7,900  birds  have  been  har.  ested. 
whichever  occurs  first.  The  daily  bag 
limit  is  2  Canada  geese  and  the 
possession  limit  is  4. 

(c)  Tri-County  Area  (all  of  Knox 
County;  the  townships  of  Buckhart, 
Canton.  Cass,  Deerfield,  Farrview, 
Farmington,  Joshua,  Orion,  Putnam  and 
that  portion  of  Banner  Township 
bounded  on  the  north  by  Illinois  Route  9 
and  on  the  east  by  the  U.S.  24  in  Fulton 
County;  the  township  of  Alba. 
Annawan,  Atkinson  and  Cornwall  in 
Henry  County) — The  season  for  Canada 
geese  may  not  exceed  30  days.  The  daily 
bag  limit  is  1  Canada  goose  and  the 
possession  limit  is  4. 

(d)  Remainder  of  State — Seasons  for 
Canada  geese  up  to  40  days  may  be 
selected  by  zones  established  for  duck 
hunting  seasons.  The  daily  bag  limit  is  2 
Canada  geese  and  the  possession  limit 
is  4. 

Michigan:  The  total  harvest  of 
Canada  geese  in  the  State  will  be 
limited  to  58,000  birds.  In  the: 

(a)  North  Zone — The  framework 
opening  date  for  geese  is  September  26 
and  the  season  for  Canada  geese  may 
extend  for  40  days,  except  in 
Ontonagon,  Baraga,  Houghton  and 
Marquette  Counties,  where  the  season 
will  close  after  20  days  or  when  6,500 
birds  have  been  harvested,  whichever 
occurs  first.  The  daily  bag  limit  is  2 
Canada  geese  and  the  possession  limit 
is  4. 

(b)  Middle  Zone — The  season  for 
Canada  geese  may  extend  for  40  days. 
The  daily  bag  limit  is  2  Canada  geese 
and  the  possession  limit  is  4. 

(c)  South  Zone — (1)  Allegan  County 
Zone  (that  portion  of  Allegan  County 
west  of  U.S.  Highway  131) — the  season 
for  Canada  geese  will  close  after  50 
days  or  when  3.000  birds  have  been 
harvested,  whichever  occurs  first.  The 
daily  bag  limit  is  2  Canada  geese  and 
the  possession  limit  is  4. 

(2)  Muskegon  Wastewater  Zone 
(described  in  State  regulations) — the 
season  for  Canada  geese  will  close  after 
50  days  or  when  500  birds  have  been 
harvested,  whichever  occurs  first.  The 
daily  bag  limit  is  2  Canada  geese  and 
the  possession  limit  is  4. 


(3)  Saginaw  County  Goose 
Management  Area — the  season  for 
Canada  geese  will  close  after  50  days  or 
when  4,500  birds  have  been  harvested, 
whichever  occurs  first.  The  daily  bag 
limit  is  2  Canada  geese  and  the 
possession  limit  is  4. 

(4)  Remainder  of  South  Zone:  (i)  East 
of  U.S.  Highways  27  and  127— the 
season  for  Canada  geese  may  extend  for 
40  days.  The  daily  bag  limit  is  2  Canada 
geese  and  the  possession  limit  is  4. 

(ii)  West  of  U.S.  Highways  27  and 
127 — the  season  for  Canada  geese  may 
extend  for  40  days.  The  daily  bag  limit  is 
1  Canada  goose  and  the  possession  limit 
is  2. 

(d)  Southern  Michigan  Goose 
Management  Area  (that  portion  of 
Michigan  south  of  a  boundary  described 
as  follows;  From  the  beginning  of  the 
Michigan-Ontario  border  at  the 
Bluewater  Bridge  south  and  west  along 
highways  1-94. 1-69,  M-21, 1-96, 1-196. 
and  Lake  Michigan  Drive  (M-45).  then 
due  west  to  the  Wisconsin  border) — A 
late  Canada  goose  season  of  up  to  30 
days  may  be  held  between  January  9 
and  February  7. 1988.  The  daily  bag  limit 
is  2  Canada  geese  and  the  possession 
limit  is  4. 

Ohio:  The  daily  bag  limit  is  2  Canada 
geese  and  the  possession  limit  is  4, 
except  that  in  the  counties  of  Ashtabula. 
Trumbull,  Marion,  Wyandot.  Lucas. 
Ottawa,  Erie,  Sandusky,  Mercer  and 
Auglaize,  the  daily  bag  limit  is  1  Canada 
goose  and  the  possession  limit  is  2. 

Indiana:  The  total  harvest  of  Canada 
geese  in  the  State  will  be  limited  to 
16,000  birds.  In: 

(a)  Posey  County — The  season  for 
Canada  geese  will  close  after  50  days  or 
when  4,700  birds  have  been  harvested, 
whichever  occurs  first.  The  daily  bag 
limit  is  2  Canada  geese  and  the 
possession  limit  is  4.  The  season  may 
extend  to  January  31. 1988. 

(b)  Remainder  of  the  State — The 
season  for  Canada  geese  may  extend  for 
70  days.  The  daily  bag  limit  is  2  Canada 
geese  and  the  possession  limit  is  4. 

Kentucky:  In  the; 

(a)  West  Kentucky  Zone  (that  portion 
of  the  State  west  of  a  line  beginning  at 
the  Kentucky-Tennessee  border  at 
Fulton,  Kentucky,  extending  northerly 
along  the  Purchase  Parkway  to  1-24.  east 
on  1-24  to  U.S.  641;  northerly  on  U.S.  641 
to  U.S.  60;  northeasterly  on  U.S.  60  to 
U.S.  41;  and  then  northerly  on  U.S.  41  to 
the  Kentucky-Indiana  border) — The 
season  for  Canada  geese  may  extend  for 
50  days,  and  the  harvest  will  be  limited 
to  16,500  birds.  Of  the  16,500-bird  quota, 
10,400  birds  will  be  allocated  to  the 
Ballard  Subzone  and  3.300  birds  will  be 
allocated  to  the  Henderson-Union 
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Subzone  (both  subzones  described  in 
State  regulations).  If  the  quota  in  either 
subzone  is  reached  prior  to  completion 
of  the  50-day  season,  the  season  in  that 
subzone  will  be  closed.  If  this  occurs, 
the  season  in  those  counties  and 
portions  of  counties  outside  of,  but 
associated  with,  the  respective  subzone 
(listed  in  State  regulations)  may 
continue  for  an  additional  7  days,  not  to 
exceed  a  total  of  50  days.  The  daily  bag 
limit  is  2  Canada  geese  and  the 
possession  limit  is  4.  The  season  may 
extend  to  January  31, 1988 

(b)  Remainder  of  the  State— The 
season  may  extend  for  70  days.  The 
daily  bag  limit  is  2  Canada  geese  and 
the  possession  limit  is  4. 

Tennessee:  In  the: 

(a)  Northwest  Zone  (Lake,  Obion,  and 
Weakley  Counties,  and  those  portions  of 
Gibson  and  Dyer  Counties  not  included 
in  the  Southwest  Zone) — The  season 
may  extend  for  50  days,  and  the  har\-est 
of  Canada  geese  will  be  limited  to  7.200 
birds.  Of  the  7,200-bird  quota,  5,000 
birds  will  be  allocated  to  the  Reelfoof 
Subzone  (described  in  State 
regulations).  If  the  quota  in  the  Reelfoot 
Subzone  is  reached  prior  to  completion 
of  the  50-day  season,  the  season  in  the 
subzone  will  be  closed.  If  this  occurs, 
the  season  in  the  remainder  of  the 
Northwest  Zone  may  continue  for  an 
additional  7  days,  not  to  exceed  a  total 
of  50  days.  The  daily  bag  limit  is  2 
Canada  geese  and  the  possession  limit 

is  4.  The  season  may  extend  to  January 
31, 1988. 

(b)  Southwest  Zone  (that  portion  of 
the  State  bounded  on  the  north  by  State 
Highways  20  and  104,  and  on  the  east  by 
U.S.  Highways  45W  and  45)— The 
season  for  Canada  geese  may  extend  for 
15  days,  with  a  framework  closing  date 
of  January  31. 1988.  The  daily  bag  limit 
is  1  Canada  goose  and  the  possession 
limit  is  2. 

(c)  Remainder  of  the  State— The 
season  for  Canada  geese  may  extend  for 
70  days.  The  daily  bag  limit  is  1  Canada 
goose  and  the  possession  limit  is  2, 
except  in  that  portion  west  of  State 
Highway  13,  where  the  daily  bag  and 
possession  limits  are  2  and  4, 
respectively. 

Arkansas:  The  total  harvest  of 
Canada  geese  in  the  State  will  be 
limited  to  2,400  birds.  The  season  for 
Canada  geese  may  extend  for  15  days, 
with  a  framework  closing  date  of 
January  31, 1988.  The  daily  bag  limit  is  1 
Canada  goose  and  the  possession  limit 
is  2. 

Louisiana:  The  season  for  Canada 
geese  is  closed. 

Mississippi:  In  the: 

(a)  Sardis  Zone  (described  in  State 
regulations) — The  season  for  Canada 


geese  may  extend  for  30  days.  10  days  of 
which  must  occur  before  December  15, 
1987.  The  daily  bag  limit  is  1  Canada 
goose  and  possession  limit  is  2. 

(b)  Remainder  of  the  State— The 
season  for  Canada  geese  may  not 
exceed  15  days.  The  daily  bag  limit  is  1 
Canada  goose  and  the  possession  limit 
is  2. 

In  both  areas,  the  framework  closing 
date  is  January  31,  1988. 

Alabama:  In  Alabama,  the  daily  bag 
limit  is  2  Canada  geese  and  the 
possession  limit  is  4. 

Missouri,  llhnois,  Indiana,  Kentucky  and 
Tennessee  Quota  Zone  Closures 

When  it  has  been  determined  that  the 
quota  of  Canada  geese  allotted  to  the 
Southern  Illinois  Quota  Zone,  the  Rend 
Lake  Quota  Zone  in  Illinois,  the  Swan 
Lake  Zone  in  Missouri,  Posey  County  in 
Indiana,  the  Ballard  and  Henderson- 
Union  Subzones  in  Kentucky  and  the 
Reelfoot  Subzone  in  Tennessee  will 
have  been  filled,  the  season  for  taking 
Canada  geese  in  the  respective  area  will 
be  closed  by  the  Director  upon  giving 
public  notice  through  local  information 
media  at  least  48  hours  in  advance  of 
the  time  and  date  of  closing,  or  by  the 
State  through  State  regulations  with 
such  notice  and  time  (not  in  excess  of  48 
hours)  as  they  deem  necessary. 

Shipping  Restriction 

In  Illinois  and  Missouri  and  in  the 
Kentucky  counties  of  Ballard.  Hickman, 
Fulton  and  Carlisle,  geese  may  not  be 
transported,  shipped  or  delivered  for 
transportation  or  shipment  by  common 
carrier,  the  Postal  Service,  or  by  any 
person  except  as  the  personal  baggage 
of  licensed  waterfowl  hunters,  provided 
that  no  hunter  shall  possess  or  transport 
more  than  the  legally-prescribed 
possession  limit  of  geese.  Geese 
possessed  or  transported  by  persons 
other  than  the  taker  must  be  labeled 
with  the  name  and  address  of  the  taker 
and  the  date  taken. 

Central  Flyway 

The  Central  Flyway  includes 
Colorado  (east  of  the  Continental 
Divide),  Kansas.  Montana  (Blaine, 
Carbon,  Fergus.  Judith  Basin,  Stillwater, 
Sweetgrass,  Wheatland  and  all  counties 
east  thereof),  Nebraska,  New  Mexico 
(east  of  the  Continental  Divide  except 
that  the  entire  Jicarilla  Apache  Indian 
Reservation  is  in  the  Pacific  Flyway), 
North  Dakota,  Oklahoma,  South  Dakota. 
Texas  and  Wyoming  (east  of  the 
Continental  Divide). 

Ducks  (including  mergansers)  and  Coots 

Outside  Dates:  October  3, 1987. 
through  January  17. 1988. 


Canvasbacks:  There  will  be  no  open 
season  on  canvasbacks  in  the  Centra! 
Flyway. 

Hunting  Season:  Seasons  in  the  Low 
Plains  Unit  may  include  no  more  than  51 
days.  Seasons  in  the  High  Plains 
Mallard  Management  Unit  may  include 
no  more  than  67  days,  provided  that  the 
last  16  days  may  start  no  earlier  than 
December  12.  1987.  The  High  Plains 
Unit,  roughly  defined  as  that  portion  of 
the  Central  Flyway  which  lies  west  of 
the  100th  meridian,  shall  be  described  in 
State  regulations. 

States  may  split  their  seasons  into  2 
or,  in  lieu  of  zoning.  3  segments. 
Daily  Bag  and  Possession  Limits 
Conventional  limits  are  4  ducks  daily 
which  may  include  no  more  than  3 
mallards  no  more  than  1  of  which  may 
be  a  female,  3  pintails,  1  redhead,  1 
hooded  merganser,  and  2  wood  ducks; 
and  8  in  possession  which  may  include 
no  more  than  6  mallards  no  more  than  1 
of  which  may  be  a  female,  6  pintails.  2 
redheads,  2  hooded  mergansers,  and  4 
wood  ducks. 

As  an  alternative.  States  may  select 
point  system  bag  and  possession  limits. 
Under  this  system,  the  daily  limit  is 
reached  when  the  point  values  of  the 
last  duck  taken  and  other  ducks  already 
taken  during  that  day  total  100  or  more 
points.  The  value  of  each  female 
mallard,  black  duck,  and  mottled  duck  is 
100  points;  each  wood  duck,  redhead 
and  hooded  merganser,  and  in  Texas 
only,  each  black  bellied  whistling  duck 
and  fulvous  whistling  duck  is  70  points; 
each  blue-winged  teal,  green-winged 
teal,  cinnamon  teal,  scaup,  gadwall. 
wigeon.  shoveler,  and  merganser  (except 
the  hooded  merganser)  is  20  points;  and 
each  pintail,  drake  mallard,  and  each 
duck  of  other  species  and  sexes  is  35 
points.  The  possession  limit  is  the 
equivalent  of  two  daily  limits. 

Daily  bag  and  possession  limits  for 
coots  are  15  and  30,  respectively. 
Zoning 

Duck  and  coot  hunting  seasons  may 
be  selected  independently  in  existing 
zones  as  described  in  the  following 
States: 

Montana  (Central  Flyway  portion); 

Experimental  Zone  1.  The  counties  of 
Bighorn,  Blaine,  Carbon.  Daniels,  Fergus. 
Garfield.  Golden  Valley,  Judith  Basin, 
McCone,  Musselshell,  Petroleum, 
Phillips,  Richland,  Roosevelt,  Sheridan, 
Stillwater,  Sweetgrass,  Valley, 
Wheatland  and  Yellowstone. 

Experimental  Zone  2.  The  counties  of 
Carter.  Custer.  Dawson,  Fallon,  Powder 
River,  Prairie.  Rosebud,  Treasure  and 
Wibaux. 

Nebraska  (Low  Plains  portion): 

Zone  1 — Keya  Paha  County  east  of 
U.S.  Highway  183  and  all  of  Boyd 
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County  including  the  adjacent  waters  of 
the  Niobrara  River. 

Zone  2 — The  area  bounded  by 
designated  highways  and  political 
boundaries  starting  on  U.S.  73  at  the 
State  Line  near  Falls  City;  north  to  N-67; 
north  through  Nemaha  to  U.S.  73-75; 
north  to  U.S.  34;  west  to  the  AIvo  Road; 
north  to  U.S.  6;  northeast  to  N-63;  north 
and  west  to  U.S.  77;  north  to  N-g2;  west 
to  U.S.  81;  south  to  N-66;  west  to  N-14; 
south  to  1-60;  west  to  U.S.  34;  west  to  N- 
10;  south  to  the  State  Line;  west  to  U.S. 
283;  north  to  N-23;  west  to  N-47;  north 
to  U.S.  30;  east  to  N-14;  north  to  N-52: 
northwesterly  to  N-91;  west  to  U.S.  281; 
north  to  Wheeler  County  and  including 
all  of  Wheeler  and  Garfield  Counties 
and  Loup  County  east  of  U.S.  183;  east 
on  N-70  from  Wheeler  County  to  N-14; 
south  to  N-39;  southeast  to  N-22;  east  to 
U.S.  81;  southeast  to  U.S.  30;  east  to  U.S. 
73;  north  to  N-51;  east  to  the  State  Line; 
and  south  and  west  along  the  State  Line 
to  the  point  of  beginning. 

Zone  3 — The  area,  excluding  Zone  1, 
north  of  Zone  2. 

Zone  4 — The  area  south  of  Zone  2. 
New  Mexico: 

Experimental  Zone  1.  The  Central 
F'lyway  portion  of  New  Mexico  north  of 
Interstate  Highway  40  and  U.S.  Highway 
54. 

Experimental  Zone  2.  The  remainder 
of  the  Central  Flyway  portion  of  New 
Mexico. 
Oklahoma: 

Zone  1 — That  portion  of  northwestern 
Oklahoma,  except  the  Panhandle, 
bounded  by  the  following  highways: 
starting  at  the  Texas-Oklahoma  border, 
OK  33  to  OK  47,  OK  47  to  U.S.  183,  U.S. 
183  to  MO.  MO  to  U.S.  177,  U.S.  177  to 
OK  33,  OK  33  to  1-35, 1-35  to  U.S.  60, 
U.S.  60  to  U.S.  64,  U.S.  64  to  OK  132,  and 
OK  132  to  the  Oklahoma-Kansas  state 
line. 

Zone  2 — The  remainder  of  the  Low 
Plains. 
South  Dakota  (Low  Plains  portion): 
South  Zone — Bon  Hom.me,  Yankton 
and  Clay  Counties  south  of  S.D. 
Highway  50;  Charles  Mix  County  south 
and  west  of  a  line  formed  by  S.D. 
Highway  50  from  Douglas  County  to 
Geddes,  Highways  CFAS  6198  and 
CFAS  6516  to  Lake  Andes,  and  S.D. 
Highway  50  to  Bon  Homme  County; 
Gregory  County;  and  Union  County 
south  and  west  of  S.D.  Highway  50  and 
Interstate  Highway  29. 

North  Zone — The  remainder  of  the 
Low  Plains. 

Wyoming  (Central  Flyway  portion): 
Zone  1 — Sheridan,  Johnson.  Natrona. 
Campbell,  Crook,  Weston,  Converse  and 
Niobrara  Counties. 

Zone  2 — Platte,  Goshen  and  Laramie 
Counties. 


Zone  3 — Carbon  and  Albany 
Counties. 

Zone  4 — Park,  Big  Horn,  Hot  Springs, 
Washakie  and  Fremont  Counties. 

Geese 

Definitions:  In  the  Central  Flyway, 
"geese"  includes  all  species  of  geese  and 
brant,  "dark  geese"  includes  Canada 
and  white-fronted  geese  and  black 
brant,  and  "light  geese"  includes  all 
others. 

Outside  Dates:  October  3.  1987. 
through  January  17, 1988,  for  dark  geese 
and  October  3, 1987,  through  February 
14, 1988  (February  28, 1988,  in  New 
Mexico),  for  light  geese. 

Possession  Limits:  Goose  possession 
limits  are  twice  the  daily  bag  limits  (see 
exception  for  light  geese  in  the  Rio 
Grande  Valley  Unit  of  New  Me.xico). 

Hunting  Seasons:  Seasons  in  States, 
and  independently  in  described  goose 
management  units  within  States,  may  be 
as  follows: 

Colorado:  No  more  than  93  days  with 
a  daily  limit  of  5  geese  that  may  include 
no  more  than  2  dark  geese. 

Kansas:  For  dark  geese,  no  m.ore  than 
72  days  with  daily  limits  of  2  Canada 
geese  or  1  Canada  goose  and  1  white- 
fronted  goose  through  November  29  and 
no  more  than  1  Canada  goose  and  1 
white-fronted  goose  during  the 
remainder  of  the  season. 

For  Light  Goose  Unit  1  (that  area  east 
of  U.S.  75  and  north  of  1-70),  no  more 
than  86  days  with  a  daily  limit  of  5. 

For  Light  Goose  Unit  2  (the  remainder 
of  Kansas),  no  more  than  86  days  with  a 
daily  limit  of  5. 

Montana:  No  more  than  93  days  with 
daily  limits  of  2  dark  geese  and  3  light 
geese  in  Sheridan  County  and  3  dark 
geese  and  3  light  geese  in  the  remainder 
of  the  Central  Flyway. 

Nebraska:  For  Dark  Goose  Unit  1 
(Boyd,  Cedar  west  of  U.S.  81.  Keya  Paha 
east  of  U.S.  183,  and  Knox  Counties),  no 
more  than  79  days  with  daily  limits  of  1 
Canada  goose  and  1  white-fronted  goose 
through  November  13  and  no  more  than 
2  Canada  geese  or  1  Canada  goose  and  1 
white-fronted  goose  for  the  remainder 
the  season. 

For  Dark  Goose  Unit  2  (the  remainder 
of  the  State  east  of  the  following 
highway  starting  at  the  South  Dakota 
line:  U.S.  183  to  NE  2.  NE  2  to  U.S.  281, 
and  U.S.  281  to  Kansas),  no  more  than  72 
days  with  daily  limits  of  2  Canada  geese 
or  1  Canada  goose  and  1  white-fronted 
goose  through  November  22  and  no 
more  than  1  Canada  goose  and  1  white- 
fronted  goose  for  the  remainder  of  the 
season. 

For  Dark  Goose  Unit  3  (that  part  of 
the  State  west  of  Units  1  and  2).  no  more 
than  72  days  with  daily  limits  of  2 


Canada  geese  or  1  Canada  goose  and  1 
white-fronted  goose  through  November 
22  and  no  more  than  1  Canada  goose 
and  1  white-fronted  goose  for  the 
remainder  of  the  season. 

For  light  geese,  no  more  than  86  days 
with  a  daily  limit  of  5. 

New  Mexico:  For  dark  geese,  no  more 
than  93  days  with  a  daily  limit  of  2. 
For  light  geese  in  the  Rio  Grande 
Valley  Unit  (the  Central  Flyway  portion 
of  New  Mexico  west  of  highways 
starting  at  the  Texas  line  north  of  El 
Paso:  U.S.  54  to  U.S.  60,  U.S.  60  to  U.S. 
285,  and  U.S.  285  to  the  Colorado  line), 
no  more  than  107  days  with  a  daily  limit 
of  5  and  a  possession  limit  of  20. 

For  light  geese  in  the  remainder  of  the 
Central  Flyway  portion  of  New  Mexico, 
no  more  than  93  days  with  a  daily  limit 
of  5. 

North  Dakota:  For  dark  geese,  no 
more  than  72  days  with  daily  limits  of  1 
Canada  goose  and  1  white-fronted  goose 
or  2  white-fronted  geese  through 
November  1  and  no  more  than  2  dark 
geese  during  the  remainder  of  the 
season. 

For  light  geese,  no  more  than  86  days 
with  a  daily  limit  of  5. 

Oklahoma:  For  dark  geese,  no  more 
than  72  days  with  a  daily  limit  of  2 
Canada  geese  or  1  Canada  goose  and  I 
white-fronted  goose. 

For  light  geese,  no  more  than  86  days 
with  a  daily  limit  of  5. 

South  Dakota:  For  dark  geese  in  the 
Missouri  River  Unit  (the  Counties  of  Bon 
Homme,  Brule,  Buffalo,  Campbell, 
Charles  Mix,  Corson  east  of  SD 
Highway  65,  Dewey.  Gregory,  Haakon 
north  of  Kirley  Road  and  east  of  Plum 
Creek.  Hughes.  Hyde.  Lyman  north  of 
Interstate  90  and  east  of  U.S.  Highway 
83,  Potter,  Stanley,  Sully,  Tripp  east  of 
U.S.  Highway  183,  Walworth,  and 
Yankton  west  of  U.S.  Highway  81),  no 
more  than  79  days  with  daily  limits  of  1 
Canada  goose  and  1  white-fronted  goose 
through  November  13  and  no  more  than 
2  Canada  geese  or  1  Canada  goose  and  1 
white-fronted  goose  for  the  remainder  of 
the  season. 

For  dark  geese  in  the  remainder  of  the 
State,  no  more  than  72  days  with  a  daily 
limit  of  1  Canada  goose  and  1  white- 
fronted  goose. 

For  light  geese,  no  more  than  86  days 
with  a  daily  limit  of  5. 

Texas:  West  of  U.S.  81,  no  more  than 
93  days  with  a  daily  limit  of  5  geese 
which  may  include  no  more  than  2  dark 
geese. 

For  dark  geese  east  of  U.S.  81,  no 
more  than  72  days  with  a  daily  limit  of  1 
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For  light  geese  east  of  U.S.  81,  no  more 
than  86  days  with  a  daily  limit  of  5. 

Wyoming:  For  geese  in  each  of  4  Units 
that  coincide  with  management  zones 
for  ducks,  no  more  than  93  days  with 
daily  limits  of  2. 

Tundra  Swans 

The  following  States  may  issue 
permits  authorizing  each  permittee  to 
take  no  more  than  one  tundra  swan, 
subject  to  guidelines  in  a  current, 
approved  management  plan  and  general 
conditions  that  each  State  determine 
hunter  participation  and  harvest,  and 
specified  conditions  as  follows: 

Montana  (Central  Flyway  portion):  no 
more  than  500  permits  with  the  season 
dates  concurrent  with  the  season  for 
taking  geese. 

North  Dakota:  no  more  than  1,000 
permits  with  the  season  dates 
concurrent  with  the  season  for  taking 
ducks. 

South  Dakota:  no  more  than  500 
permits  with  the  season  dates 
concurrent  with  the  season  for  taking 
ducks. 

Pacific  Flyway 

The  Pacific  Flyway  includes  Arizona, 
California*,  Colorado  (west  of  the 
Continental  Divide),  Idaho,  Montana 
(including  and  to  the  west  of  Hill, 
Chouteau,  Cascade,  Meagher  and  Park 
Counties),  Nevada,  New  Mexico  (the 
Jicarilla  Apache  Indian  Reservation  and 
west  of  the  Continental  Divide),  Oregon, 
Utah,  Washington  and  Wyoming  (west 
of  the  Continental  Divide  including  the 
Great  Divide  Basin). 

Ducks.  Coots,  Common  Moorhens,  and 
Common  Snipe 

Outside  Dates:  Between  October  3, 
1987.  and  January  10, 1988. 

Hunting  Seasons:  Seasons  may  be 
split  into  two  segments.  Concurrent  79- 
day  seasons  on  ducks  (including 
mergansers),  coots,  common  moorhens 
(gallinules)  and  common  snipe  may  be 
selected  except  as  subsequently  noted. 
In  the  Oregon  counties  of  Morrow  and 
Umatilla  and  in  Washington  all  areas 
lying  east  of  the  summit  of  the  Cascade 
Mountains  and  east  of  the  Big  White 
Salmon  River  in  Klickitat  County,  the 
seasons  may  be  an  additional  7  days. 

Duck  Limits:  The  basic  daily  bag  limit 
is  5  ducks,  including  no  more  than  4 
mallards  but  only  1  female  mallard,  4 
pintails  but  only  1  female  pintail,  and 
either  2  canvasbacks  or  2  redheads  or  1 
of  each.  The  possession  limit  is  twice 
the  daily  bag  limit. 

Coot  and  Common  Moorhen 
(Gallinule)  Limits:  The  daily  bag  and 
possession  limit  of  coots  and  common 


moorhens  is  25  singly  or  in  the 
aggregate. 

Common  Snipe  Limits:  The  daily  bag 
and  possession  limit  of  common  snipe  is 
8  and  16,  respectively. 

California  *—  Waterfowl  Zones: 
Season  dates  for  the  Colorado  River 
Zone  of  California  must  coincide  with 
season  dates  selected  by  Arizona. 
Season  dates  for  the  Northeastern  and 
Southern  Zones  of  California  may  differ 
from  those  in  the  remainder  of  the  State. 

Idaho — Duck  Zones:  Duck  season 
dates  for  Zone  1  and  Zone  2  may  differ. 
Zone  1  includes  all  lands  and  waters 
within  the  Fort  Hall  Indian  Reservation 
and  Bannock  County;  Bingham  County 
except  that  portion  within  the  Blackfoot 
Reservoir  drainage;  and  Power  County 
east  of  State  Highway  37  and  State 
Highway  39.  Zone  2  includes  the 
remainder  of  the  State. 

Nevada — Clark  County  Waterfowl 
Zone:  Season  dates  for  Clark  County 
may  differ  from  those  in  the  remainder 
of  Nevada. 

Colorado.  Montana.  New  Mexico  and 
Wyoming — Common  Snipe:  For  States 
partially  within  the  Flyway  a  93-day 
season  for  common  snipe  may  be 
selected  to  occur  between  September  1, 
1987,  and  February  28, 1988,  and  need 
not  be  concurrent  with  the  duck  season. 

Geese  (Including  brant) 

Outside  dates,  season  lengths  and 
limits  on  geese  (including  brant): 
Seasons  may  be  split  into  two  segments. 
Between  October  3, 1987,  and  January 
17, 1988,  a  93-day  season  on  geese 
(except  brant  in  Washington,  Oregon 
and  California*)  may  be  selected,  except 
as  subsequently  noted.  The  basic  daily 
bag  and  possession  limit  is  6,  provided 
that  the  daily  bag  limit  includes  no  more 
than  3  white  geese  (snow,  including 
blue,  and  Ross'  geese)  and  3  dark  geese 
(all  other  species  of  geese).  In 
Washington  and  Idaho,  the  daily  bag 
and  possession  limits  are  3  and  6  geese, 
respectively.  Between  October  3, 1987. 
and  January  10.  1988.  Washington, 
Oregon  and  California*  may  select  an 
open  season  for  brant  with  daily  bag 
and  possession  limits  of  2  and  4  brant, 
respectively.  Brant  seasons  may  not 
exceed  16-consecutive  days  in 
Washington  and  Oregon  and  30- 
consecutive  days  in  California*  and 
must  run  concurrent  with  the  duck 
season. 

Aleutian  Canada  goose  closure:  There 
will  be  no  open  season  on  Aleutian 
Canada  geese.  Emergency  closures  may 
be  invoked  for  all  Canada  geese  should 
Aleutian  Canada  goose  distribution 
patterns  or  other  circumstances  justify 
such  actions. 


California  *,  Oregon.  Washington — 
Cackling  Canada  goose  closure:  There 
will  be  no  open  season  on  the  cackling 
Canada  geese  in  California*.  Oregon 
and  Washington. 

California ' — Canada  goose  and  dark 
goose  closures:  Three  areas  in 
California*,  described  as  follows,  are 
restricted  in  the  hunting  of  certain  geese: 

(1)  In  the  counties  of  Del  Norte  and 
Humboldt  there  will  be  no  open  season 
for  Canada  geese. 

(2)  In  the  Sacramento  Valley  in  that 
area  bounded  by  a  line  beginning  at 
Willows  in  Glenn  County  proceeding 
south  on  Interstate  Highway  5  to  the 
junction  with  Hahn  Road  north  of 
Arbuckle  in  Colusa  County:  then 
easterly  on  Hahn  Road  and  the  Grimes- 
Arbuckle  Road  to  Grimes  on  the 
Sacramento  River  then  southerly  on  the 
Sacramento  River  to  the  TisdaleBy- 
pass;  then  easteriy  on  the  Tisdale  By- 
pass to  where  it  meets  O'Banion  Road; 
then  easteriy  on  O'Banion  Road  to  State 
Highway  99:  then  northerly  on  State 
Highway  99  to  its  junction  with  the 
Gndley-Colusa  Highway  in  Gndley  in 
Butte  County:  then  westerly  on  the 
Gridley-Colusa  Highway  to  its  junction 
with  the  River  Road:  then  noriherly  on 
the  River  Road  to  the  Princeton  Ferry: 
then  westerly  across  the  Sacramento 
River  to  State  Highway  45;  then 
northerly  on  State  Highway  45  to  its 
junction  with  State  Highway  162;  then 
continuing  northerly  on  State  Highway 
45-162  to  Glenn;  then  westerly  on  State 
Highway  162  to  the  point  of  beginning  in 
Willows;  there  will  be  no  open  season 
for  Canada  geese.  In  this  area,  the 
season  on  dark  geese  must  end  on  or 
before  November  30.  1987. 

(3)  In  the  San  Joaquin  Valley  in  that 
area  bounded  by  a  line  beginning  at 
Modesto  in  Stanislaus  County 
proceeding  west  on  State  Highway  132 
to  the  junction  of  Interstate  Highway  5; 
then  southerly  on  Interstate  Highway  5 
to  the  junction  of  State  Highway  152  in 
Merced  County;  then  easterly  on  State 
Highway  152  to  the  junction  of  State 
Highway  59;  then  northerly  on  State 
Highway  59  to  the  junction  of  State 
Highway  99  at  Merced:  then  northerly 
and  westerly  on  State  Highway  99  to  the 
point  of  beginning;  the  hunting  season 
for  Canada  geese  will  close  no  later 
than  November  23.  1987. 

California '  (Northeastern  Zone) — 
Geese:  In  the  Northeastern  Zone  of 
California  the  season  may  be  from 
October  10, 1987,  to  Januarv'  10, 1988, 
except  that  white-fronted  geese  may  be 
taken  only  during  October  10  to 
November  1. 1987.  Limits  will  be  3  geese 
per  day  and  6  in  possession,  of  which 
not  more  than  1  white-fronted  goose  or  2 
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Canada  geese  shall  be  in  the  daily  limit 
and  not  more  than  2  white-fronted  geese 
and  4  Canada  geese  shall  be  in 
possession. 

California '  (Balance  of  the  State 
Zone}— Geese:  In  the  Balance  of  the 
State  Zone  the  season  may  be  from 
October  31, 1987,  through  January  17, 
1988,  except  that  white-fronted  geese 
may  be  taken  only  during  October  31. 
1987,  to  January  3, 1988.  Limits  shall  be  3 
geese  per  day  and  in  possession,  of 
which  not  more  than  1  may  be  a  dark 
goose.  The  dark  goose  limits  may  be 
e.xpanded  to  2  provided  that  they  are 
Canda  geese  (except  Aleutian  and 
cacklirg  Canada  geese  for  which  the 
season  is  closed). 

Western  Oregon:  In  those  portions  of 
Coos  and  Curry  Counties  lying  west  of 
U.S.  Highway  101  and  that  portion  of 
Western  Oregon  north  and  west  of  a 
line  formed  by  State  Highway  126  and 
Interstate  Highway  5,  except  for 
designated  areas,  there  shall  be  no  open 
season  on  Canada  geese.  In  the 
remainder  of  Western  Oregon,  the 
season  and  limits  shall  be  the  same  as 
those  fur  the  Pacific  Flyway,  except  the 
seasons  in  the  designated  area  must  end 
upon  attainment  of  their  individual 
quotas  which  collectively  equal  210 
dusky  Canada  geese.  Hunting  of  Canada 
geese  in  those  designated  areas  shall 
only  be  by  hunters  possessing  a  state- 
issued  permit  authorizing  them  to  do  so. 

Oregon  (Lake  and  Klamath 
Counties) — Geese:  In  the  Oregon 
counties  of  Lake  and  Klamath  the 
season  on  white-fronted  geese  will  not 
open  until  two  weeks  after  the  opening 
date  of  the  general  goose  season. 

Washington  and  Oregon  (Columbia 
Basin  Portions) — Geese:  In  the 
Washington  counties  of  Adams,  Benton, 
Douglas.  Franklin,  Grant,  Kittitas, 
Klickitat,  Lincoln,  Walla  Walla  and 
Yakima,  and  in  the  Oregon  counties  of 
Gilliam,  Morrow.  Sherma".  Umatilla, 
Union,  Wallowa  and  Wasco,  the  goose 
season  may  be  an  additional  7  days. 

Western  Washington:  In  the 
Washington  counties  of  Island,  Skagit, 
Snohomish,  and  Whatcom,  the  season 
for  snow  geese  may  not  extend  beyond 
lanuary  1, 1988.  In  Clark,  Cowlitz, 
Wahkiakum,  and  Pacific  Counties, 
except  for  areas  to  be  designated  by  the 
State,  there  shall  be  no  open  season  on 
Canada  geese.  For  designated  areas  the 
seasons  must  end  upon  attainment  of 
individual  quotas  which  collectively  will 
equal  90  dusky  Canada  geese.  Hunting 
of  Canada  geese  in  those  designated 
areas  shall  only  be  by  hunters 
possessing  a  state-issued  permit 
aulhonzing  them  to  do  so. 

Idaho.  Oregon  and  Montana — Pacific 
Population  of  Canada  geese:  In  that 


portion  of  Idaho  lying  west  of  the  line 
formed  by  U.S.  Highway  93  north  from 
tho  Nevada  border  to  Shoshone,  thence 
northerly  on  Idaho  State  Highway  75 
(formerly  U.S.  Highway  93)  to  Challis, 
thence  northerly  on  U.S.  Highway  93  to 
the  Montana  border  (except  Boundary, 
Bonner,  Kootenai,  Benewah.  Shoshone, 
Latah,  Nez  Perce,  Lewis,  Clearwater  and 
Idaho  Counties);  in  the  Oregon  counties 
of  Baker  and  Malheur;  and  in  Montana 
(Pacific  Flyway  portion  west  of  the 
Continental  Divide),  the  daily  bag  and 
possession  limits  are  2  and  4  Canada 
geese,  respectively;  and  the  season  for 
Canada  geese  may  not  extend  beyond 
January  3, 1988. 

Montana  and  Wyoming — Rocky 
Mountain  Population  of  Canada  Geese: 
In  Montana  (Pacific  Flyway  portion  east 
of  the  Continental  Divide)  and  Wyoming 
the  season  may  not  extend  beyond 
January  3. 1988.  In  Lincoln,  Sweetwater 
and  Sublette  Counties.  Wyoming,  the 
combined  special  sandhill  crane-Canada 
goose  seasons  and  the  regular  goose 
season  shall  not  exceed  93  days. 

Idaho.  Colorado  and  Utah:  In  that 
portion  of  Idaho  lying  east  of  the  line 
formed  by  U.S.  Highway  93  north  from 
the  Nevada  border  to  Shoshone,  thence 
northerly  on  Idaho  State  Highway  75 
(formerly  U.S.  Highway  93)  to  Challis, 
thence  northerly  on  U.S.  Highway  93  to 
the  Montana  border;  in  Colorado;  and  in 
Utah,  except  Washington  County,  the 
daily  bag  and  possession  limits  are  2 
and  4  Canada  geese,  respectively,  and 
the  season  for  Canada  geese  may  be  no 
more  than  86  days  and  may  not  extend 
beyond  Janauary  3, 1988. 

Nevada:  Nevada  may  designate 
season  dates  on  geese  in  Clark  County 
and  in  Elko  County  and  that  portion  of 
White  Pine  County  within  Ruby  Lake 
National  Wildlife  Refuge  differing  from 
those  in  the  remainder  of  the  State.  In 
Clark  County  the  season  on  Canada 
geese  may  be  no  more  than  86  days. 
Except  for  Clark  County  the  daily  bag 
and  possession  limits  are  2  and  4 
Canada  geese,  respectively.  In  Clark 
County  the  daily  bag  and  possession 
limits  are  2  Canada  geese. 

Arizona.  California ',  Utah  and  New 
Mexico:  In  California,  the  Colorado 


■  In  California:  Except  that  there  will  be  no 
hunting  of  waterfowl  and  coots  authorized  in  those 
areas  designated  for  nontoxic  shot  use  as  descritwd 
in  the  luly  21.  19B7  Federal  Register  (52  FR  27368). 
The  California  Game  and  Fish  Commission  is 
presently  reconsidering  its  approval  for  the 
implementation  and  enforcement  of  nontoxic  shot 
requirements  in  those  areas.  The  Service  will 
publish  the  final  framework  for  those  areas  upon 
notification  of  California  s  approval. 


River  Zone  where  the  season  must  be 
the  same  as  that  selected  by  Arizona 
and  the  Southern  Zone;  in  Arizona;  in 
New  Mexico;  and  in  Washington 
County.  Utah;  the  season  for  Canada 
geese  may  be  no  more  than  86  days.  The 
daily  bag  and  possession  limit  is  2 
Canada  geese  except  in  that  portion  of 
California  Department  of  Fish  and  Game 
District  22  within  the  Southern  Zone  (i.e. 
Imperial  Valley)  where  the  daily  bag 
and  possession  limits  for  Canada  geese 
are  1  and  2,  respectively. 

Tundra  Swans 

In  Utah,  Nevada  and  Montana,  an 
open  season  for  tundra  swans  may  be 
selected  to  the  following  conditions:  (a) 
The  season  must  run  concurrently  with 
the  duck  season;  (b)  appropriate  State 
agency  must  issue  permits  and  obtain 
harvest  and  hunter  participation  data; 
(c)  in  Utah,  no  more  than  2,500  permits 
may  be  issued,  authorizing  each 
permittee  to  take  1  tundra  swan:  (d)  in 
Nevada,  no  more  than  650  permits  may 
be  issued,  authorizing  each  permittee  to 
take  1  tundra  swan  in  either  Churchill, 
Lyon,  or  Pershing  Counties;  (e)  in 
Montana,  no  more  than  500  permits  may 
be  issued  authorizing  each  permittee  to 
take  1  tundra  swan  in  either  Teton  or 
Cascade  Counties. 

Special  Falconry  Frameworks 

Extended  Seasons:  Falconry  is  a 
permitted  means  of  taking  migratory 
game  birds  in  any  State  meeting  Federal 
falconry  standards  in  50  CFR  21.29(k). 
These  States  may  select  an  extended 
season  for  taking  migratory  game  birds 
in  accordance  with  the  following: 

Framework  Dates:  Seasons  must  fall 
within  the  regular  and  any  special 
season  framework  dates. 

Daily  Bag  and  Possession  Limits: 
Daily  bag  and  possession  limits  for  all 
permitted  migratory  game  birds  shall  not 
exceed  3  and  6  birds,  respectively, 
singly  or  in  the  aggregate,  during  both 
regular  hunting  season  and  extended 
falconry  seasons. 

Regulations  Publication:  Each  State 
selecting  the  special  must  inform  the 
Service  of  the  season  dates  and  publish 
said  regulations. 

Regular  Seasons:  General  hunting 
regulations,  including  seasons,  hours, 
and  limits,  apply  to  falconry  in  each 
State  listed  in  50  CFR  21.2g(k)  which 
does  not  select  an  extended  falconry 
season. 

NOTE:  In  no  instance  shall  the  total 
number  of  days  in  any  combination  of 
duck  seasons  (regular  duck  season,  sea 
duck  season,  September  teal  season, 
special  scaup  season,  special  scaup  and 
goldeneye  season  or  falconry  season) 


UM  I 
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exceed  107  days  for  a  species  in  one 
geographical  area. 

Date:  September  11, 1987. 
Susan  Recce, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

[FR  Doc.  87-21680  Filed  9-17-87;  8:45  a.m.) 
BILLING  CODE  4310-5S-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  661 
(Docket  No.  7084S-7085] 

Ocean  Salmon  Rsheries  Off  the 
Coasts  of  Washington,  Oregon,  and 
California 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  season  closure  and 
opening:  request  for  comments. 

SUMMARY:  NOAA  announces  the  closure 
of  the  commercial  all-species  season 
from  Cape  Arago  to  Cape  Blanco. 
Oregon,  and  the  opening  of  the  all- 
except-coho  season  in  the  same  area 
three  days  later.  The  Director. 
.Northwest  Region,  NMFS,  has 
determined  in  consultation  with 
representatives  of  the  Pacific  Fishery 
Management  Council  (Council)  and  the 
Oregon  Department  of  Fish  and  Wildlife 
(ODFW),  that  this  modification  meets 
the  criteria  for  inseason  adjustments  to 
management  measures.  The  three-day 
closure  of  the  commercial  fisherv' 
between  Cape  Arago  and  Cape  Blanco 
is  necessary  to  protect  Klamath  River 
fall  chinook. 

EFFECTIVE  DATE:  Closure  of  the 
commercial  all-species  season  in  the 
exclusive  economic  zone  (FEZ)  from 
Cape  Arago  to  Cape  Blanco,  Oregon,  is 
effective  at  2400  hours  local  time, 
September  15, 1987.  Opening  of  the 
commercial  all-except-coho  season  in 
the  same  area  is  effective  at  0001  hours 
local  time,  September  19,  1987. 
Comments  on  this  notice  will  be 
received  until  September  30, 1967. 

ADDRESSES:  Comments  may  be  mailed 
to  Rolland  A.  Schmitten.  Director, 
Northwest  Region,  NMFS,  BIN  C15700, 
7600  Sand  Point  Way  NE.,  Seattle,  WA 
98115-0070:  or  E.  Charles  Fullerton. 
Director,  Southwest  Region,  NMFS.  300 
S.  Ferry  Street,  Terminal  Island,  CA 


90731-7415.  Information  relevant  to  this 
notice  has  been  compiled  in  aggregate 
form  and  is  available  for  public  review 
during  business  hours  at  the  same 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rolland  A.  Schmitten  (Regional 
Dh^ector)  at  206-526-6150.  or  E.  Charles 
Fullerton  at  213-514-6196. 
SUPPLEMENTARY  INFORMATION:  The 

ocean  salmon  fisheries  are  managed 
under  a  framework  fishery  management 
plan  [50  CFR  Part  661).  An  amendment 
to  the  plan  [52  FR  4146,  February  10, 
1987)  authorizes  inseason  adjustments 
to  management  measures  if  the 
adjustments  are  consistent  with  fishery 
regimes  established  by  the  U.S. -Canada 
Pacific  Salmon  Commission,  ocean 
escapement  goals,  conservation  of  the 
salmon  resource,  any  adjudicated  Indian 
fishing  rights,  and  the  ocean  allocation 
scheme  in  the  framework  amendment.  In 
addition,  all  inseason  adjustments  must 
be  based  on  consideration  of  the 
following  factors:  Predicted  sizes  of 
salmon  runs;  harvest  quotas  and 
hooking  mortality  limits  for  the  area  and 
total  allowable  impact  limitations  if 
applicable;  amount  of  recreational, 
commercial,  and  treaty  Indian  catch  for 
each  species  in  the  area  to  date;  amount 
of  recreational,  commercial,  and  treaty 
Indian  fishing  effort  in  the  area  to  date; 
estimated  average  daily  catch  per 
fisherman;  predicted  fishing  effort  for 
the  area  to  the  end  of  the  scheduled 
season:  and  other  factors  as  appropriate. 

Management  measures  for  1987  were 
effective  on  May  1.  1987  [52  FR  17264, 
May  6,  1987).  In  this  preseason  notice, 
NOAA  announced  that — 

.  .  .  When  the  entire  coho  quota  for  the 
area  south  of  Cape  Falcon  has  been  reached, 
an  additional  three-day  closure  will  occur 
from  Cape  Arago  to  Point  Deigada.  (Table  1. 
footnote  h) 

The  preseason  regulations  also 
stipulate  that  the  commercial  all-except- 
coho  fishery  in  areas  immediately  north 
and  south  of  the  Cape  Arago-Point 
Delgada  area  will  open  immediately 
after  the  all-species  closure  (Table  1). 

The  commercial  fishery  from  Cape 
Blanco.  Oregon,  to  Point  Delgada, 
California,  was  closed  effective  June  25, 
1987  (52  FR  2429".  June  30,  1987).  when 
the  revised  harvest  quota  of  113.300 
chinook  was  projected  to  have  been 
caught. 

The  1987  troll  catch  quota  for  the  area 
south  of  Cape  Falcon  is  401.700  coho 
salmon.  The  commercial  catch  of  coho 


in  the  area  has  been  slower  than 
predicted  preseason.  A  commercial  all- 
species  season  ending  date  from  Cape 
Falcon  to  Cape  Blanco  was  established 
as  September  15,  1987  (52  FR  33244. 
September  2,  1987)  to  protect  Oregon 
coastal  natural  coho  stocks  which  are 
impacted  to  a  greater  extent  by  late- 
season  fishing. 

Based  on  the  best  available 
inform.ation.  the  commercial  coho  catch 
quota  for  the  area  south  of  Cape  Falcon 
will  not  be  reached  before  the  season 
ending  date  of  September  15.  1987.  The 
original  purpose  of  the  three-day  closure 
was  to  protect  Klamath  River  fall 
chinook  which  comprise  a  high 
percentage  of  the  chinook  catch 
between  Cape  Arago  and  Cape  Bianco. 
The  need  for  Klamath  River  fall  chinook 
protection  still  exists,  even  though  the 
triggering  mechanism,  the  attainment  of 
the  coho  quota,  will  not  occur. 

Therefore,  .NOAA  issues  this  notice, 
after  consideration  of  the  factors 
specified  for  inseason  adjustments,  to 
[1]  close  the  commercial  all-species 
season  in  the  FEZ  from  Cape  .^rago  to 
Cape  Blanco.  Oregon,  effective  24O0 
hours,  local  time,  September  15.  and  (2) 
open  the  commercial  all-except-coho 
season  in  the  same  area  effective  0001 
hours,  local  time,  September  19,  1987. 
This  notice  does  not  affect  other 
fisheries  which  may  be  operating  in  this 
or  other  areas. 

The  Regional  Director  consulted  with 
the  Chairman  of  the  Council  and 
representatives  of  ODFW  regarding  this 
closure  of  the  comciercia!  ail-species 
season  and  the  ope  iing  of  the 
commercial  all-except-coho  season 
between  Cape  Arago  and  Cape  Blanco. 
The  ODFW  representative  confirmed 
that  Oregon  will  manage  the  commercial 
fishery  in  state  waters  ad)acent  to  these 
areas  of  the  EEZ  in  accordance  with  this 
federal  action. 

Other  Matters 

This  action  is  authorized  by  50  CFR 
661.23  and  is  in  compliance  with 
Executive  Order  12291. 

List  of  Subjects  in  50  CFR  Part  661 

Fisheries,  Fishing,  Indians. 
(16U.S.C.  1801  etseq.] 

Dated:  September  15, 1987, 
William  E.  Evans, 

Ass  IS  tont  A  dm  in  istrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
|FR  Doc  8"-21664  Filed  9-15-fl7:  4:42  pm) 
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This   section   of  the   FEDERAL   REGISTER 
contains   notices   to   the   public   of   the 
proposed   issuance   of   rules   and 
regulations.   The   purpose   of   these   notices 
IS   to  give   interested   persons   an 
opportunity   to   participate   in   the   rule 
making   pnor   to  the  adoption  of   the  final 
rules- 

DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

7  CFR  Part  246 

Special  Supplemental  Food  Program 
for  Women,  Infants  and  Children 

AGENCY:  P'ood  and  Nutrition  Service. 
USDA. 

action:  Proposed  rule. 

SUMMARY:  This  proposed  action  would 

mdke  changes  to  three  provisions  in  the 
regulations  governing  the  Special 
Supplemental  Food  Program  for  Women, 
Infants  and  Children  (WIC).  The  three 
provisions  are  unrelated,  except  that 
each  has  been  a  subject  of  concern  to 
the  WIC  community  and  has  been  lound 
by  the  Department  to  require 
consideration.  First,  this  proposal  would 
allow  the  age  of  the  medical  data 
required  for  certification  (height,  weight 
and  bloodwork)  to  be  up  to  60  days  old. 
A  full  certification  period  would  be 
allowed  provided  that  the  data  is  60  or 
fewer  days  old.  Second,  this  proposal 
would  allow  the  disqualification  from 
WIC  of  vendors  who  have  been 
assessed  a  Civil  Money  Penalty  (CMP) 
in  the  Food  Stamp  Program.  Finally,  this 
proposal  would  authorize  disclosure  of 
information  obtained  from  WIC  Program 
applicants  and  participants  to 
representatives  of  public  organizations 
which  administer  health  or  welfare 
programs  serving  persons  categorically 
eligible  for  WIC.  Current  WIC 
regulations  restrict  the  disclosure  of 
such  information  to  persons  directly 
connected  with  the  administration  or 
enforcement  of  the  program  and  the 
Comptroller  General. 

DATE:  To  be  assured  of  consideration, 
comments  must  be  received  on  or  before 
December  17.  1987. 

ADDRESS:  Com.ments  should  be  sent  to 
Patrick  ).  Clerkin,  Director, 
Supplemental  Food  Programs  Division, 
Food  and  Nutrition  Service,  USD.'\,  3101 
Park  Center  Drive,  Room  407, 
Alexandria,  Virginia  22302,  (703)  756- 
3746.  All  written  comments  will  be 


available  for  public  inspection  during 
regular  business  hours  (8:30  a.m.  to  5:00 
p.m.,  Monday  through  Friday)  at  the 
offices  of  the  Food  and  Nutrition 
Service,  3101  Park  Center  Drive, 
Alexandria,  Virginia  22302. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Hallman,  Branch  Chief,  Policy 
and  Program  Development  Branch, 
Supplemental  Food  Programs  Division, 
Food  and  Nutrition  Service,  USDA.  3101 
Park  Center  Drive,  Room  407, 
Alexandria,  Virginia  22302,  (703)  756- 
3730,  during  regular  business  hours  (8:30 
a.m.  to  5:00  p.m.)  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION: 

Classification 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291,  and  has 
been  determined  to  be  nonmajor.  The 
proposed  rule  will  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more,  will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers;  individual 
industries:  Federal,  State  or  local 
government  agencies;  or  geographic 
regions.  Nor  will  this  rule  have  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601- 
612).  Pursuant  to  that  review,  the 
Administrator  of  the  Food  and  Nutrition 
Service  has  certified  that  this  proposal 
does  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  rule  does  not  contain 
reporting  or  recordkeeping  requirements 
subject  to  approval  by  the  Office  of 
Management  and  Budget  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3507). 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance 
Programs  under  No.  10.557  and  is 
subject  to  the  provisions  of  Executive 
Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials  (7  CFR  Part 
3015.  Subpart  V,  and  final  rule-related 
notice  published  June  24, 1983  (48  FR 
29114)). 


UM  I 


Background 

1.  Age  of  Medical  Data  and  Length  of 
Certification  Period  §  246. 7(f)) 

Program  regulations  have  not 
previously  attempted  to  place  a 
temporal  limit  on  the  age  of  required 
medical  intake  data  (i.e.,  bloodwork, 
weight,  height  or  length)  allowed  in 
determining  nutritional  risk.  Prior  to  the 
final  rule  published  on  February  13, 1985 
(50  FR  6108),  regulations  implicitly 
allowed  old  data  to  be  used,  stating  thai 
if  data  used  in  nutritional  risk 
determinations  were  taken  before 
entrance  to  the  Program,  the 
certification  intervals  for  participants 
(other  than  pregnant  women)  would  be 
based  on  the  date  when  the  data  were 
taken,  rather  than  on  the  date  of 
certification.  Pregnant  women  were 
certified  for  the  duration  of  their 
pregnancy  and  for  up  to  6  weeks 
postpartum. 

On  July  8,  1983  (48  FR  31502),  the 
Department  proposed  to  permit  a  person 
to  be  certified  for  a  full  certification 
period  based  on  medical  data  collected 
within  a  six-month  period  preceding 
certification.  However,  many  who 
commented  on  this  proposal  strenuously 
opposed  the  use  of  old  data,  especially 
data  approaching  6  months  old, 
contending  that  it  is  invalid  for 
determining  nutritional  status.  The 
Department  evaluated  the 
recommendations  and  agreed  that  older 
data  would  not  accurately  reflect  an 
applicant's  current  status.  There  was  no 
clear  concensus  among  commenters 
regarding  what  shorter  time  limit  would 
be  appropriate.  The  final  rule,  tnerefore, 
retained  the  stipulations  of  previous 
regulations.  In  further  consideration  of 
concerns  expressed  by  commentors,  the 
regulations  additionally  required  that 
the  use  of  data  gathered  before  the  time 
of  certification  be  restricted  to  that 
which  is  "reflective  of  an  applicant's 
current  categorical  status. 

Following  publication  of  the  final  rule, 
the  issue  of  the  age  of  medical  data 
continued  to  concern  State  agencies.  In 
response  to  requests  for  clarification, 
the  Department  issued  guidance  to  the 
effect  that  information  can  be  up  to  30 
days  old  without  affecting  the  length  of 
the  certification  period.  The  30-day 
provision  is  consistent  with  the  long- 
standing authority  to  shorten  or  extend 
certification  periods  by  30  days.  In  both 
instances,  the  30-day  leeway  was 
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intended  to  facilitate  coordination  and 
scheduling  of  WIC  certification  and 
health  care,  and  in  the  process  to  avoid 
repetitive  testing,  particularly 
bloodwork,  over  short  periods  of  time. 

Since  issuance  of  this  clarification, 
concerns  have  been  voiced  about  the  30- 
day  limit  and  the  shortening  of  the 
certification  period  to  reflect  the  age  of 
data.  Some  State  agencies  have 
contended  that  more  than  30  days  is 
sometimes  needed  for  the  required 
medical  data  to  reach  WIC  chnics 
through  referral  systems.  They  have 
suggested  that  60  days  would  allow 
enough  time  for  referral  data  to  be 
received  while  at  the  same  time  assuring 
that  the  data  accurately  represents  the 
applicant's  health  status.  They  believe 
that  older  data  should  not  be  used,  and 
that  a  60-day  limit  would  make  it 
unnecessary  to  shorten  certification 
periods  based  on  the  age  of  data. 

After  an  extensive  review  of  these 
suggestions,  as  well  as  other  materials 
pertinent  to  this  issue,  the  Department 
proposes  to  allow  only  required  intake 
medical  data  (i.e.,  bloodwork,  weight 
and  height  or  length)  up  to  60  days  old  to 
be  used  in  determining  nutritional  risk. 
Certification  periods  will  not  be 
shortened  based  on  the  age  of  the  data. 
This  provides  for  a  uniform,  equitable 
certification  process.  The  60-day  period 
allows  for  referral  data  to  reach  a  WIC 
clinic  within  a  reasonable  time  limit, 
while  assuring  that  the  data  permits  an 
accurate  assessment  of  current  health 
status.  The  Department  proposes  that 
the  60-day  period  run  from  the  dale  of 
application.  This  would  be  more 
practical  than  allowing  the  period  to  run 
from  the  date  of  certification,  since  the 
date  of  application  would  be  known  at 
the  time  the  medical  data  is  evaluated, 
whereas  the  date  of  certification  would 
not  then  be  known. 

Following  publication  of  the  final  rule, 
concern  was  also  expressed  about  the 
requirement  in  §  246.7(f)(4)  that  the 
mandatory  intake  medical  data  be 
"reflective  of  the  applicant's  categorical 
status  at  the  time  of  certification,"  by 
which  the  Department  intended  that 
data  can  be  used  only  if  taken  while  the 
applicant  is  in  the  category — pregnant 
woman,  infant,  etc. — that  the  person 
occupied  at  the  time  of  certification. 
Some  States  have  argued  that  only  the 
changes  from  nonpregnant  status  to 
pregnancy,  and  from  pregnancy  to 
postpartum,  are  dramatic  and  abrupt 
enough  to  justify  this  restrictive 
requirement.  For  this  reason,  and 
because  the  60-day  limit  would  be 
generally  effective  in  ensuring  that 
medical  data  accurately  reflects  the 
applicants  current  status,  the 


Department  proposes  in  place  of  the 
current  provision,  to  require  that  data 
used  to  certify  pregnant  women  be 
taken  during  their  pregnancy,  and  to 
prohibit  the  use  of  data  taken  during 
pregnancy  to  certify  postpartum  women. 

2.  Vendor  Sanctions  (§§  246.12(f)  and 

246.121k) 

A  number  of  State  agencies  have 
requested  that  Program  regulations  be 
amended  to  allow  a  WIC  State  agency 
to  disqualify  a  vendor  sanctioned 
through  a  Civil  Money  Penalty  in  the 
Food  Stamp  Program.  Section  278.6(f)  of 
the  Food  Stamp  Program  regulations 
states  that  FNS  may  impose  a  Civil 
Money  Penalty  as  a  sanction  in  lieu  of 
disqualification  "only  when  the  firm 
subject  to  a  disqualification  is  selling  a 
substantial  variety  of  staple  food  items, 
and  the  firm's  disqualification  would 
cause  hardship  to  food  stamp 
households  because  there  is  no  other 
authorized  retail  food  store  in  the  area 
selling  as  large  a  variety  of  staple  food 
items  at  comparable  prices." 

In  the  past,  the  WIC  Program  has  not 
allowed  State  agencies  to  disqualify 
vendors  solely  because  they  have  been 
assessed  a  Food  Stamp  Civil  Money 
Penalty  based  on  the  Department's 
concern  for  participant  hardship.  If  it 
had  been  determined  that  removal  of  a 
vendor  from  the  Food  Stamp  Program 
would  create  a  hardship  for  food  stam.p 
recipients,  the  Department  believed  that 
disqualifying  this  vendor  from  WIC 
would  inevitably  cause  a  concomitant 
hardship  for  WIC  recipients  who  reside 
in  the  same  area. 

However,  hardship  to  WIC 
participants  does  not  always  arise  in 
such  situations.  Many  State  agencies 
have  asserted  that  the  composition  and 
distribution  of  the  WIC  population  in  an 
area  may  differ  significantly  from  that  of 
food  stamp  recipients.  In  addition.  Civil 
Money  Penalties  are  fines  generated  by 
violations  serious  enough  to  warrant  a 
disqualification  from  the  Food  Stamp 
Program.  Currently,  WIC  regulations 
allow  State  agencies  the  option  of 
disqualifying  a  vendor  from  the  program 
if  that  vendor  is  disqualified  from  the 
Food  Stamp  Program.  Subject  to  specific 
controls  which  ensure  participants 
reasonable  access  to  WIC  vendors,  the 
Department  proposes  to  allow  State 
agencies  to  disqualify  a  vendor  from  the 
WIC  Program  in  response  to  a  Civil 
Money  Penalty  in  the  Food  Stamp 
Program.  Under  the  proposed  rule. 
States  would  not  be  allowed  to 
disqualify  a  vendor  from  WIC  based  on 
a  Civil  Money  Penalty  unless  the  State 
documents  that  disqualification  of  the 
vendor  from  WIC  would  not  create 
undue  hardship  for  WIC  participants. 


Undue  hardship  would  result  if,  after 
disqualification.  WIC  participants  in  the 
area  would  no  longer  have  sufficient 
opportunity  to  obtain  supplemental 
foods,  The  documentation  requirement 
would  carrv'  out  the  mandate  in  current 
regulations  that  the  State  agency 
"consider  whether  the  disqualification 
would  create  undue  hardship  for 
participants"  (§  246.12(k|(l)(iv|]  In 
addition,  State  agencies  exercising  this 
option  w^ould  be  required  to  include 
notification  in  their  vendor  agreement. 

The  proposed  rule  would  not  be 
unduly  harsh  with  regard  to  retailers. 
Food  Stamp  Program  participants  often 
account  for  a  major  share  of  retail  food 
vendors'  business.  However,  this  is  not 
generally  true  of  the  smaller  W'lC 
Program.  Therefore,  disqualification 
from  WIC  is  less  likely  to  have  critically 
adverse  effects  on  retailers  than 
disqualification  from  the  Food  Stamp 
Program.  The  long-established 
regulaton,'  authority  of  WIC  State 
agencies  to  limit  participation  of 
vendors  to  the  number  needed  for 
program  purposes,  and  to  select  the 
most  viable  from  among  applicants 
(§  246.12(e)).  has  been  accepted  by  the 
vendor  community.  Both  this  established 
limitation  authonty  and  the  proposed 
disqualification  provision  implement  the 
principle  of  quality  control  through 
selectivity.  The  Department  believes 
that  this  proposal  serves  the  best 
interests  of  the  WIC  Program  in  a 
manner  consistent  with  fair  and 
reasonable  treatment  of  vendors. 

As  with  any  adverse  action,  the  Stale 
agency  decision  to  disqualify  the  vendor 
who  has  received  a  Food  Stamp  Civil 
Money  Penalty  is  subject  to  appeal. 
Therefore,  a  high  standard  of 
documentation  must  be  upheld. 

When  making  disqualification 
determinations  on  this  basis, 
demographic  information,  volume  of 
WIC  sales  and  other  indicators  of  the 
need  for,  and  utilization  of,  WIC 
vendors  may  have  to  be  considered. 

3.  Confidentiality  (§§  246.26(d)  and 
246.7(h)) 

A  number  of  questions  have  recently 
been  raised  by  States  regarding  the 
confidentiality  provision  in  the  WIC 
Program.  This  provision  currently 
prohibits  the  disclosure  of  information 
obtained  from  applicants  and 
participants  to  persons  not  directly 
connected  with  WIC  Program 
administration  or  enforcement  or  the 
Comptroller  General  of  the  United 
States.  Based  on  this  provision,  the 
States  have  had  a  variety  of  concerns 
regarding  their  responsibility  to 
safeguard,  and  their  authority  to  share, 
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information  collected  on  .ipplicants  and 
participants  by  the  VVIC  Program.  Some 
States  have  expressed  interest  in  the 
exchange  of  participant  data  and  other 
information  between  the  VVIC  Program 
and  other  State  health  department 
programs^  Many  wish  to  encourage  such 
exchanges  to  avoid  duplication  of 
administrative  efforts,  such  as  the  taking 
and  storing  of  income  information, 
necessary  when  more  than  one  program 
serves  the  same  populauon.  The 
exchange  could  facilitate  coordination 
of  all  health  and  social  service  needs  of 
an  individual,  which  would  be 
consistent  with  efforts  to  coordinate 
activities  between  programs  and 
thereby  increase  efficiency.  Also,  local 
WIC  agencies  could  provide  referrals  to 
other  health  and  social  service 
programs,  so  that  the  latter  could  initiate 
contact  with  VVIC  participants  for  the 
purpose  of  program  outreach.  In  that 
way.  VVIC  participants  could  learn  of 
other  programs  for  which  they  are 
categorically  eligible. 

This  proposal,  therefore,  authorizes 
disclosure  of  information  provided  by 
VVIC  applicants  and  participants,  at  the 
discretion  of  the  chief  State  health 
officer,  to  public  health  or  welfare 
programs  that  serve  persons  categorially 
eligible  for  the  WIC  Program.  In  Indian 
State  agencies,  approval  would  be 
granted  by  the  governing  authority.  The 
State  agency  would  be  required  to 
execute  a  written  agreement  with  any 
agency  to  which  it  discloses  information 
specifying  the  purposes  of  the  disclosure 
and  containing  the  receiving  agency's 
assurance  that  it  will  not.  in  turn, 
disclose  this  information.  States 
choosing  to  exercise  this  optional 
disclosure  would  be  required  to  include, 
in  their  certification  forms  to  be  signed 
by  the  applicant,  a  statement  which 
acknowledges  that  the  information  may 
be  released  to  approved  health  or 
welfare  agencies. 

List  of  Subjects  in  7  CFR  Part  246 

Food  assistance  programs.  Food 
donations.  Grant  programs-social 
programs,  Indians.  Infants  and  children, 
Maternal  and  child  health.  Nutrition, 
Nutrition  education.  Public  assistance 
programs,  VVIC,  Women. 

For  the  reasons  set  out  in  the 
preamble,  7  CFR  Part  246  is  proposed  to 
be  amended,  as  follows: 

PART  246— SPECIAL  SUPPLEMENTAL 
FOOD  PROGRAMS  FOR  WOMEN, 
INFANTS  AND  CHILDREN 

1.  The  authority  citation  for  Part  246 
continues  to  read  as  follows: 

Authority:  Sec.  341-353.  Pub.  L.  99-5(30  ,ir.d 
99-,i91,  TOO  Stdt.  1783  and  3.341  (42  LI  S.C. 


1786);  sec.  3.  Pub.  L.  95-627.  92  Stat.  3611  (42 
U.S.C.  1786):  sec.  203,  Pub.  L.  96-499,  94  Stat. 
2599;  sec.  815,  Pub.  L  97-35,  95  Stat.  521. 

2.  In  §  246.7,  paragraph  (f)(4)  is 
revised,  and  a  new  paragraph  (h)(9)  is 
added  to  read  as  follows: 

§  246.7    Certification  of  participants. 


vendor  agreement,  in  accordance  with 
paragraph  {f)(3)  of  this  section. 

•         *         *         *         • 

4.  In  §  246.26,  paragraph  (d)  is  revised 

to  read  as  follows: 


§  246.26 


Other  provisions. 


in  *  *  *  ' 

(4)  Data  on  bloodwork,  weight  and 
height  or  length  that  are  collected  not 
more  than  60  days  prior  to  application 
for  program  participation  may  be  used 
in  nutritional  risk  determinations, 
except  that  data  used  to  determine  the 
risk  status  of  pregnant  women  shall  be 
taken  during  their  pregnancy,  and  data 
used  to  determine  the  risk  of  postpartum 
women  shall  be  taken  after  the 
termination  of  their  pregnancy. 
*        *        *        «        * 

(h)  •  •  *  I 

(9)  In  States  exercising  the  authority 
to  disclose  information  pursuant  to 
§  246.26(d)(2),  a  statement,  to  be  added 
to  the  statement  required  under 
paragraph  246.7(h)(8)  of  this  section, 
acknowledging  that  the  chief  State 
health  officer  (or  in  the  case  of  Indian 
State  agencies,  the  governing  authority) 
may  authorize  disclosure  to 
representatives  of  public  organizations, 
designated  by  such  chief  State  health 
officer  or  governing  authority,  which 
administer  health  or  welfare  programs 
that  serve  persons  categorically  eligible 
for  the  WIC  Program. 

*  •  •  *  • 

3.  Section  246.12  is  amended  by 
revising  paragraph  (0(3),  redesignating 
paragraph  (k)(l)(iv)  as  paragraphs 
(k)(l)(v).  and  adding  a  new  paragraph 
(k)(l)(iv)  to  read  as  follows- 

§  246.12    Food  delivery  systems. 

***** 

(f)   *   *   * 

(3)  Other  provisions  shall  be  added  to 
the  contracts  or  agreements  to 
implement  State  agency  options  in 
paragraphs  (k)(l)(iii),  (k)(l)(iv),  and 
(s)(5)(iv)  of  this  section. 
•        *         *        ♦         • 

(k)  *  •  *| 

(1)  *  *  *' 

(iv)  The  State  agency  may  disqualify  a 
vendor  who  has  been  assessed  a  Civil 
Money  Penalty  in  the  Food  Stamp 
Program  in  lieu  of  disqualification,  as 
provided  in  7  CFR  278.6,  only  if  the  State 
agency: 

(A)  Documents  that  any  such 
disqualification  will  not  create  undue 
hardship  for  participants;  and 

(B)  Includes  notification  that  it  will 
take  such  disqualification  action  in  its 


(d)  Confidentiality.  The  State  agency 
shall  restrict  the  use  or  disclosure  of 
information  obtained  from  Program 
applicants  and  participants  to: 

(1)  Persons  directly  connected  with 
the  administration  or  enforcement  of  the 
Program,  including  persons  investigating 
or  prosecuting  violations  in  the  WIC 
Program  under  Federal,  State  or  local 
authority; 

(2)  Representatives  of  public 
organizations  designated  by  the  chief 
State  health  officer  (or,  in  the  case  of 
Indian  State  agencies,  the  governing 
authority)  which  administer  health  or 
welfare  programs  that  serve  persons 
categorically  eligible  for  the  WIC 
Program.  The  State  agency  shall  execute 
a  written  agreement  with  each  such 
designated  organization: 

(i)  Specifying  the  purposes  for  which 
the  receiving  agency  may  employ  VVIC 
Program  information, 

(ii)  Containing  the  receiving  agency's 
assurance  that  VVIC  Program 
information  will  be  used  only  for 
designated  purposes,  and 

(iii)  Containing  the  receiving  agency's 
assurance  that  it  will  not,  in  turn, 
disclose  the  information  to  a  third  party: 
and 

(3)  The  Comptroller  General  of  the 
United  States  for  audit  and  examination 
authorized  by  law. 

Date:  September  11, 1987. 
Anna  Kondratas, 

Administrator.  Focxi  and  Nutrition  Service. 
[FR  Doc.  87-21554  Filed  9-17-87;  8:45  am) 
BILLING  CODE  3410-30-M 


Federal  Crop  Insurance  Corporation 
7  CFR  Part  401 

lAmdt.  No.  5;  Doc.  No.  4631S] 

General  Crop  Insurance  Regulations; 
Texas  Citrus  Endorsement 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 
action:  Proposed  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  General  Crop  Insurance  Regulations 
[7  CFR  Part  401).  effective  for  the  1989 
crop  year,  by  adding  a  new  section,  7 
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CFR  401.115  to  be  known  as  the  Texas 
Citrus  Endorsement.  The  intended  effect 
of  this  rule  is  to  provide  the  regulations 
and  endorsement  containing  the 
provisions  of  crop  insurance  protection 
on  Texas  citrus  crops  in  an  endorsement 
to  the  General  Crop  Insurance  policy 
which  contains  the  standard  terms  and 
conditions  common  to  most  corps.  The 
authority  for  the  promulgation  of  this 
rule  is  contained  in  the  Federal  Crop 
Insurance  Act,  as  amended. 
DATE:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  October  19. 
1987,  to  be  sure  of  consideration. 
ADDRESS:  Written  comments  on  this 
proposed  rule  should  be  sent  to  Peter  F. 
Cole,  Office  of  the  Manager.  Federal 
Crop  Insurance  Corporation,  Room  4090, 
South  Building,  U.S.  Department  of 
Agriculture,  Washington,  DC,  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC  20250, 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  /This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512.-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
established  as  August  1, 1992. 

E.  Ray  Fosse,  Manager,  FCIC,  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
SlOO  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 


Part  3015.  Subpart  V,  published  at  28  FR 
29115.  June  24,  1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

FCIC  herewith  proposes  to  add  to  the 
General  Crop  Insurance  Regulations  (7 
CFR  Part  401).  a  new  section  to  be 
known  as  7  CFR  401.115.  the  Texas 
Citrus  Endorsement,  effective  for  the 
1989  and  succeeding  crop  years,  to 
provide  the  provisions  for  insuring 
citrus. 

Upon  publication  of  7  CFR  401.115  as 
a  final  rule,  the  provisions  for  insuring 
citrus  contained  therein  will  supersede 
those  provisions  contained  in  7  CFR  Part 
413,  the  Texas  Citrus  Crop  Insurance 
Regulations,  effective  with  the  beginning 
of  the  1989  crop  year.  The  present  poHcv 
contained  in  7  CFR  Part  413  will  be 
terminated  at  the  end  of  the  1988  crop 
year  and  later  removed  and  reserved. 
FCIC  will  propose  to  amend  the  title  of  7 
CFR  Part  413  by  separate  document  so 
that  the  provisions  therein  are  effective 
only  through  the  1988  crop  year. 

Minor  editorial  changes  have  been 
made  to  improve  compatibility  with  the 
new  general  crop  insurance  policy. 
These  changes  do  not  affect  meaning  or 
intent  of  the  provisions.  In  adding  the 
new  Texas  Citrus  Endorsement  to  7  CFR 
Part  401,  FCIC  is  proposing  other 
changes  in  the  Provisions  for  insuring 
citrus.  FCIC  itemizes  such  proposed 
changes  as  follows; 

1.  Section  1 — Move  Rio  Red  grapefruit 
from  Type  III  designation  to  the  Star 
Ruby  Type  IV  designation.  This  change 
is  made  to  combine  varieties  with 
similar  characteristics. 

2.  Section  2 — Replace  "cyclone"  with 
"excess  wind"  as  an  insurable  cause  of 
loss.  This  change  is  made  to  insure 
shear  wind  of  a  defined  force  which 
more  accurately  refiects  the  crop  hazard 
in  the  area. 

3.  Section  4 — Lengthen  the  end  of  the 
first  stage  from  April  1  to  May  1  to  allow 
additional  fruit  development  and  to 
better  estimate  the  potential  in 
determining  the  second  stage  guarantee. 

4.  Section  7 — Add  unit  definition 
guidelines  and  add  a  clause  to  specify 
that  division  of  units  may  result  in  the 
insured  paying  additional  premium  for 
guideline  unit  division  in  accordance 
with  actuarial  studies  that  show  an 
increased  risk  when  units  are  divided. 

5.  Section  8 — Add  a  provision  to 
require  notice  of  damage  within  72  hours 
if  the  cause  of  loss  is  excessive 
moisture.  Because  evidence  of  damage 
from  excess  moisture  is  difficult  to 


appraise  if  too  much  time  passes,  this 
change  will  better  enable  FCIC  to  adjust 
the  loss. 

6.  Section  12 — Add  definitions  of 
"excess  moisture."  "excess  wind,"  and 
"yield  limit."  Remove  the  "cyclone" 
definition.  Replace  the  definition  of 
"contiguous  land"  with  "non-contiguous 
land."  Non-contiguous  land  is  used  as  a 
criterion  for  unit  division. 

FCIC  is  soliciting  public  comment  on 
this  proposed  rule  for  30  days  following 
publication  in  the  Federal  Register. 
Written  comments  received  pursuant  to 
this  notice  will  be  available  for  public 
inspection  in  the  Office  of  the  Manager, 
Federal  Crop  Insurance  Cc-poration, 
Room  4090,  South  Building,  U.S. 
Department  of  Agriculture,  Washington. 
DC  20250,  during  regular  business  hours, 
Monday  through  Friday. 

List  of  Subjects  in  7  CFR  Part  401 

General  crop  insurance  regulations. 
Texas  citrus  endorsement. 

Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act.  as  amended  (7  U.S.C.  5101  et  seq). 
the  Federal  Crop  Insurance  Corporation 
hereby  proposes  to  amend  the  General 
Crop  Insurance  Regulations  (7  CFR  Part 
401],  effective  for  the  1989  and 
succeeding  crop  years,  in  the  following 
instances: 

PART  401— {AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  401  continues  to  read  as  follows: 

Authorit>';  Sees  506,  516.  Pub  L  75-430,  52 
Stat.  73,  77.  as  amended  (7  L'.SC.  1506.  1516). 

2.  7  CFR  Part  401  is  amended  to  add  a 
new  section  to  be  known  as  7  CFR 
401.115  Texas  Citrus  Endorsement, 
effective  for  the  1989  and  Succeeding 
Crop  Years,  to  read  as  follows: 

§401.115    Texas  Citrus  Endorsement 

The  provisions  of  the  Texas  Citrus 
Crop  Insurance  Endorsement  for  the 
1989  and  subsequent  crop  year  are  as 
follows: 

Federal  Crop  Insurance  Corporation  Texas 
Citrus  Endorsement 

1   I.isured  crop. 

a  The  crop  insured  will  be  any  of  the 
following  citrus  types  you  elect: 

Type  I  Early  and  mid-season  oranges: 

Type  II  Late  oranges  (including  temples); 

Type  III  Grapefruit,  except  types  IV  and  V: 

Type  rv  Rio  Red  and  Star  Ruby  grapefruit: 
or 

Type  V  Ruby  Red  grapefruit. 

b  In  addition  to  the  citrus  not  insurable  in 
section  2  of  the  general  crop  insurance  policy, 
we  do  not  insure  any  citrus: 

(1)  Which  is  not  irrigated: 
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(2)  If  the  producing  trees  have  not  p.'oduced 
an  average  yield  of  three  tons  of  oranges  or 
grapefruit  per  acre  the  previous  year  unless 
the  trees  are  inspected  by  us  and  we  agree,  in 
writing,  to  the  amount  of  insurance  coverage; 

|3)  If  acceptable  production  records  of  at 
least  the  previous  crop  year  are  not  available; 
or 

(4)  Which  we  inspect  and  consider  not 
acceptable. 

2  Causes  of  loss. 

a.  The  insurance  provided  is  against 
unavoidable  loss  of  production  resulting  from 
the  following  causes  occurring  within  the 
insurance  period: 

(1)  Freeze; 

(2)  Frost; 

(3)  Excess  moisture; 

(4)  Hail; 

(5)  Fire; 

(6)  Tornado; 

(7)  E.xcess  wind; 

(8)  Wildlife; 

(9)  Failure  of  the  irrigation  water  supply;  or 

(10)  Direct  Mediterranean  Fruit  Fly 
damage: 

unless  those  causes  are  excepted,  e.xcluded. 
or  limited  by  the  actuarial  table  or  section  9 
of  the  general  crop  insurance  policy. 

b.  In  addition  to  the  causes  of  loss  not 
insured  against  in  section  1  of  the  general 
c-op  insurance  policy,  we  will  not  insure 
against  any  loss  of  production  due  to  fire  if 
weeds  and  other  forms  of  undergrowth  have 
not  been  controlled  or  tree  pruning  debris  has 
not  been  removed  from  the  grove.  We  also 
specifically  do  not  insure  against  the  inability 
to  market  the  fruit  as  a  direct  result  of 
quarantine,  boycott,  or  refusal  of  any  entity 
to  accept  production  unless  production  has 
actual  physical  damage  due  to  a  cause 
specified  in  subsection  2.a. 

3.  Report  of  acreage,  share,  type,  and 
practice  (acreage  report). 

a.  In  addition  to  the  information  required  in 
section  3  of  the  general  crop  insurance  policy, 
you  must  report  the  crop  type. 

b.  The  date  by  which  you  must  annually 
submit  the  acreage  report  is  fune  30  of  the 
calendar  year  the  insurfid  crop  normally 
blooms. 

4.  Production  reporting  and  production 
guarantees. 

a.  In  addition  to  the  production  report 
required  in  section  4  of  the  general  crop 
insurance  policy,  you  must  report; 

(1)  The  number  of  bearing  trees:  and 

(2)  The  number  of  trees  topped,  hedged,  or 
pruned. 

b.  In  lieu  of  the  method  described  in 
section  4  of  the  general  crop  insurance  f)olicy 
to  determine  the  yield  used  to  compute  your 
production  guarantee,  your  second  stage 
(final  stage)  production  guarantee  will  be 
based  on  our  appraisal  of  current  crop 
potential. 

c.  The  production  guarantees  per  acre  are 
progressive  by  states  and  increase,  at 
specified  intervals,  to  the  final  stage 
production  guarantees.  The  stages  and 
production  guarantees  are: 

(1)  First  state  is  from  the  date  insurance 
attaches  until  May  1  of  the  calendar  year  of 
normal  bloom,  the  production  guarantee  will 
be: 

(a)  Forty  percent  (40S)  of  the  yield  used  to 
determine  the  previous  year's  production 


guarantee  multiplied  by  the  percentage  of 
yield  (coverage  level]  for  the  current  crop 
year  if  you  had  insurance  for  the  previous 
crop  year  or 

(b)  Forty  percent  (40%)  of  your  previous 
production  per  acre  multiplied  by  the 
percentage  of  yield  (coverage  level)  for  the 
current  crop  year  if  you  did  not  have 
insurance  for  the  previous  crop  year. 

(2)  Second  stage  (final  stage)  is  from  May  1 
of  the  calendar  year  of  normal  bloom  until 
the  end  of  the  insurance  period,  the 
production  guarantee  is  the  final  stage 
production  guarantee. 

d.  Any  acreage  of  citrus  damaged  to  the 
extent  that  growers  in  the  area  would  not 
further  care  for  the  citrus,  will  be  deemed  to 
have  been  destroyed  even  though  the  citrus 
continues  to  be  cared  for.  The  production 
guarantee  for  such  acreage  will  be  the 
guarantee  for  the  stage  in  which  such  damage 
occurs. 

5.  Annual  premium. 

The  annual  premium  amount  is  computed; 

a.  For  citrus  damaged  in  the  first  stage  to 
the  extent  that  growers  in  the  area  would  not 
further  care  for  the  citrus,  by  multiplying  the 
yield  used  to  determine  the  previous  year 
production  guarantee  times  the  current  crop 
year  coverage  level,  times  the  price  election, 
times  the  premium  rate,  times  the  insured 
acreage,  times  your  share  on  the  date 
insurance  attaches  (if  insurance  is  not  in 
effect  the  previous  crop  year,  the  previous 
production  per  acre  will  be  used  in  place  of 
the  yield  used  to  determine  the  previous  year 
production  guarantee). 

b.  If  subsection  5. a.  does  not  apply,  by 
multiplying  the  second  stage  production 
guarantee  times  the  price  election,  times  the 
premium  rate,  times  the  insured  acreage, 
times  your  share  on  the  date  insurance 
attaches. 

6.  Insurance  period. 

In  lieu  of  section  7  of  the  General  Crop 
Insurance  Policy,  insurance  attaches  on 
December  1  prior  to  the  calendar  year  of 
normal  bloom  except  if  we  accept  your 
application  for  insurance  after  November  30, 
insurance  will  attach  on  the  thirtieth  (30th) 
day  after  you  sign  and  submit  a  properly 
completed  application.  Insurance  will  not 
attach  to  any  acreage  inspected  by  ua  and 
determined  to  be  unacceptable.  Insurance 
ends  on  each  unit  at  the  earliest  of: 

(1)  Total  destruction  of  the  citrus; 

(2)  Harvest; 

(3)  The  date  harvest  would  normally  start 
on  any  acreage  which  will  not  be  harvested; 

(4)  Final  adjustment  of  a  loss;  or 

(5)  May  31  cf  the  calendar  year  following 
the  normal  year  of  bloom. 

7.  Unit  division. 

a.  Citrus  acreage  that  would  otherwrise  be 
one  unit,  as  defined  m  section  17  of  the 
general  crop  Insurance  policy,  may  be 
divided  by  citrus  type. 

b.  Citrus  acreage  that  would  otherwise  be 
one  unit  as  defined  in  section  17  of  the 
general  crop  insurance  policy  and  subsection 
7. a.  above  may  be  divided  into  more  than  one 
unit  if  you  agree  to  pay  additional  premium 
as  required  b\'  the  actuarial  table  and  if.  for 
each  proposed  unit,  you  maintain  written, 
verifiable  records  of  planted  acreage  and 
harvested  production  for  at  least  the  previous 


crop  year.  The  acreage  planted  to  insured 
citrus  must  be  located  in  separate  legally 
identifiable  sections,  the  boundanes  of  the 
sections  must  be  clearly  identified,  the 
insured  acreage  must  be  easily  determined, 
and  each  unit  must  be  non-contiguous.  If  you 
have  a  loss  on  any  unit,  production  records 
for  all  harvested  units  must  be  provided. 
Production  that  is  commingled  between 
optional  units  wUl  cause  those  units  be  to 
combined. 

8.  Notice  of  damage  or  loss 

In  addition  to  the  notices  required  in 
section  8  of  the  general  crop  insurance  policy, 
if  the  insured  citrus  is  damaged  by  excess 
moisture,  you  must  give  us  notice  of  such 
damage  within  seventy-two  (72)  hours  of 
occurrence. 

9.  Claim  for  indemnity. 

a.  The  indemnity  will  be  determined  on 
each  unit  by: 

(1)  Multiplying  the  insured  acreage  by  the 
production  guarantee  for  the  applicable  stage 
(see  subsection  4.c.); 

(2)  Subtracting  therefrom  the  total 
production  of  citrus  to  be  counted  (see 
subsection  9.e.); 

(3)  Multiplying  the  remainder  by  the  price 
election;  and 

(4)  Multiplying  this  result  by  your  share. 

b.  The  total  production  to  be  counted  for  a 
unit  will  include  all  harvested  and  appraised 
production. 

(1)  Any  citrus  production  which  is  not 
marketed  as  fresh  fruit  and  due  to  insurable 
causes  does  not  contain  120  or  mere  gallons 
of  juice  per  ton,  will  be  adjusted  by: 

(a)  Dividing  the  gallons  of  juice  per  ton 
obtained  from  the  damaged  citrus  by  120;  and 

(b)  Multiplying  the  result  by  the  number  of 
tons  of  such  citrjs.  If  records  of  actual  juice 
content  are  not  available,  an  average  juice 
content  will  be  used. 

(2)  Where  the  actuarial  table  provides  for 
and  you  elect  the  fresh  fruit  option,  citrus 
production  which  is  not  marketable  as  fresh 
fruit  due  to  insurable  causes  will  be  adjusted 
by: 

(a)  Dividing  the  value  per  ton  of  the 
damaged  citrus  by  the  price  of  undamaged 
citrus;  and 

(b)  Multiplying  the  result  by  the  number  of 
tons  of  such  citrus. 

The  applicable  [M"ice  for  undamaged  citrus 
will  be  the  local  market  price  the  week  before 
damage  occurred,  or  the  contract  price  if  the 
contract  was  entered  into  between  the 
producer  and  buyer  before  damage  occurred 

(3)  Any  production  will  be  considered 
marketed  or  marketable  as  fresh  fruit  unless 
due  to  insurable  causes,  such  production  was 
not  marketed  as  fresh  fruit. 

(4)  In  the  absence  of  acceptable  records  to 
determine  the  disposition  of  harvested  citrus, 
we  may  elect  to  determine  such  disposition 
and  the  amount  of  such  production  to  be 
counted  for  the  unit. 

(5)  Any  citrus  on  the  ground  which  is  not 
picked  up  and  marketed  will  be  considered 
lost  if  the  damage  was  due  to  an  insured 
cause. 

(6)  Appraised  production  to  be  counted  will 
include: 

(a)  Unharvested  production,  and  potential 
production  lost  due  to  uninsured  causes  and 
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failure  to  follow  recognized  good  citrus 
farming  practices;  and 

(b)  Not  less  than  the  guarantee  for  any 
acreage  which  is  abandoned,  damaged  solely 
by  an  uninsured  cause  or  destroyed  by  you 
without  our  consent. 

(7)  Any  appraisal  we  have  made  on  insured 
acreage  will  be  considered  production  to 
count  unless  such  appraised  production  is: 

(a)  Further  damaged  by  an  insured  cause 
and  is  reappraised  by  us:  or 

(b)  Harvested. 

10.  Cancellation  and  termination  dates. 
The  cancellation  and  termination  dates  are 

November  30  prior  to  the  calendar  year  of  the 
normal  bloom. 

11.  Contract  changes. 

The  date  by  which  contract  changes  will  be 
available  in  your  service  office  is  .'\ugust  31 
preceding  the  cancellation  date. 

12.  Meaning  of  terms. 

a.  'Crop  year"  means  the  period  beginning 
with  the  date  insurance  attaches  to  the  citrus 
crop  and  extending  through  normal  harvest 
time,  and  will  be  designated  by  the  calendar 
year  following  the  year  in  which  the  bloom  is 
normally  set. 

b.  "Direct  Mediterranean  fruit  fly  damage" 
means  the  actual  physical  damage  to  the 
citrus  on  the  unit  which  causes  such  citrus  to 
be  unmarketable  and  will  not  include 
inability  to  market  such  citrus  as  a  direct 
result  of  a  quarantine,  boycott,  or  refusal  to 
accept  the  citrus  by  any  entity  without  regard 
to  actual  physical  damage  to  such  citrus. 

c.  "Excess  moisture  '  means  more  than  20 
inches  of  precipitation  on  the  grove  within  a 
72-hour  penod. 

d.  "Excess  wind"  means  a  natural 
movement  of  air  which  has  sustained  speeds 
in  excess  of  58  miles  per  hour  recorded  at  the 
U.S.  Weather  Service  reporting  station 
nearest  to  the  crop  at  the  time  of  crop 
damage. 

e.  "Freeze"  means  the  condition  that  exists 
when  air  temperatures  over  a  widespread 
area  remain  at  or  below  32  degrees 
Fahrenheit. 

f.  "Frost"  means  the  condition  that  exists 
when  the  air  temperature  around  the  tree 
falls  to  32  degrees  Fahrenheit  or  below. 

g.  "Harvest"  means  the  severance  of 
mature  citrus  from  the  tree  either  by  pulling, 
picking,  or  by  mechanical  or  chemical  means. 
or  picking  up  the  marketable  fruit  from  the 
ground. 

h.  "Hedged"  means  to  cut  back  the  side 
branches  for  better  or  more  fruitful  growth, 

i.  "Non-contiguous  land"  means  land  which 
is  not  touching  at  any  point.  Land  which  is 
separated  by  only  a  public  or  private  right-of- 
way  will  be  considered  to  be  touching 
(contiguous). 

j.  "Topped"  means  to  cut  back  the  upper 
branches  for  belter  or  more  fruitful  growth. 

k.  "Yield  limit '  means  a  yield  level 
established  by  us  based  on  citrus  type  and 
tree  age. 

Done  in  Washington.  DC.  on  September  14. 
1987. 

E.  Ray  Fosse. 

Manager.  Federal  Crop  Insurance 
Corporation. 

IFR  Doc  87-21589  Filed  9-17-87;  8:45  am] 
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7  CFR  Part  424 

[Amdt.  No.  2;  Doc.  No.  4725S1 

Rice  Crop  Insurance  Regulations 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 
action:  Proposed  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  fFCIC)  proposes  to  amend 
the  Rice  Crop  Insurance  Regulations  (7 
CFR  Part  424),  effective  for  the  1988  crop 
year.  The  intended  effect  of  this 
proposed  rule  is  to  maintain  the 
effectiveness  of  the  present  Rice  Crop 
Insurance  Regulations  only  through  the 
1987  crop  year.  It  is  proposed  in  a 
separate  document  that  the  provisions 
currently  contained  in  this  part  will  be 
issued  as  an  endorsement  to  the  newly 
proposed  7  CFR  Part  401.  General  Crop 
Insurance  Regulations  (§  401.120.  Rice 
Endorsement),  effective  for  the  1988  and 
succeeding  crop  years.  7  CFR  Part  401 
will  be  a  standard  set  of  regulations  and 
a  master  policy  for  insuring  most  crops 
authorized  under  the  provisions  of  the 
Federal  Crop  Insurance  Act.  as 
amended,  and  will  substantially  reduce: 
(1)  The  time  involved  in  amendment  or 
revision;  (2)  the  necessity  of  the  present 
repetitious  review  process;  and  (3)  the 
volume  of  paperwork  processed  by 
FCIC.  The  authority  for  the  promulgation 
of  this  rule  is  the  Federal  Crop  Insurance 
Act.  as  amended. 

date:  Written  comments,  data,  and 

opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  October  19, 
1987,  to  be  sure  of  consideration. 

ADDRESS:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  should  be 
sent  to  Peter  F.  Cole,  Office  of  the 
Manager.  Federal  Crop  Insurance 
Corporation.  Room  4090.  South  Building, 
U.S.  Department  of  Agriculture, 
W'ashington.  DC  20250.  Written 
comments  will  be  available  fur  public 
inspection  m  the  Office  of  the  Manager, 
Room  4090,  South  Building,  U.S. 
Department  of  Agriculture,  Washington. 
DC  during  regular  business  hours, 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F.  Cole.  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture.  Washington.  DC.  20250, 
telephone  (202)  447-3325. 

SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 


established  for  these  regulations  is 
August  1.  1989 

E.  Ray  Fosse.  Manager,  FCIC,  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
SlOO  million  or  more;  (b)  ma|or  increases 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S. -based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  [2) 
certifies  that  this  action  will  not 
increase  the  Federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulator}'  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consulation  with  State  and  local 
officials.  See  the  .\otice  related  to  7  CFR 
3015.  Subpart  V.  published  at  48  FR 
29115.  June  24,  1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Background 

FCIC  has  published  over  40  policies  to 
cover  insurance  on  that  many  different 
crops.  Many  of  the  regulations  and 
policies  contain  identical  language, 
which,  if  changed  requires  that  over  40 
different  policies  be  changed,  both  in  the 
Code  of  Federal  Regulations  (CFR)  and 
the  printed  policy  language.  This 
repetition  of  effort  is  both  inefficient  and 
expensive  FCIC,  therefore,  has 
published  in  7  CFR  Part  401,  one  set  of 
regulations  and  one  master  policy  to 
contain  that  language  which  is  identical 
in  most  of  the  policies  and  regulations. 

As  revisions  on  individual  policies  are 
necessary.  FCIC  will  publish  a  "crop 
endorsement"  which  will  contain  the 
language  of  the  policy  unique  to  that 
crop,  and  any  exceptions  to  the  master 
policy  language  necessary  for  the  crop. 
When  an  endorsement  is  published  as  a 
section  to  Part  401.  effective  for  a 
subsequent  crop  year,  the  present  policy 
contained  in  a  separate  part  of  Chapter 
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IV  IS  terminated  at  the  end  of  the  crop 
year  then  in  effect. 

In  order  to  clearly  establish  that  7 
CFR  Part  424  will  be  effective  only 
through  the  end  of  the  1987  crop  year, 
FCIC  herein  proposes  to  amend  the 
subpart  heading  of  these  regulations  to 
specify  that  such  will  be  the  case. 

It  IS  proposed  that  the  new  Rice 
Fndorsement  will  he  published  as  an 
endorsement  to  7  CFR  401  (§  401.120, 
Rice  Endorsement),  and  become 
effective  for  the  1988  and  succeeding 
crop  years.  Upon  final  publication,  the 
provisions  of  the  Rice  Crop  Insurance 
Regulations,  now  contained  in  7  CFR 
Part  424.  would  be  superseded. 
Therefore.  FCIC  proposes  to  amend  the 
subpart  heading  to  provide  that  7  CFR 
Part  424  be  effective  for  the  1986  and 
1987  crop  years  only. 

List  of  Subjects  in  7  CFR  Part  424 

Crop  insurance.  Rice. 

Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Rice  Crop  Insurance 
Act.  as  amended  |7  U.S.C.  1501  et  seq.), 
the  Federal  Crop  Insurance  Corporation 
proposes  to  amend  the  Subpart  heading 
to  the  Rice  Crop  Insurance  Regulations 
(r-CFR  Part  424).  as  follows: 

PART  424— [AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  424  continues  to  read  as  follows: 

.\uthorily:  Sees.  506.  516.  Pub.  L  75-4,30.  52 
Stat.  73.  77.  as  amended  (7  U.S.C.  1506,  1516). 

2.  The  subpart  heading  in  7  CFR  Part 
424  is  revised  to  read  as  follows: 

Subpart— Regulations  For  The  1986 
and  1987  Crop  Years 

IDonp  in  Washington.  DC,  on  September  14, 

E.  Ray  Fosse, 

Manager.  Federal  Crop  Insurance 

Corporation. 

[fn  Doc.  87-21588  F.led  9-17-67;  8:45  am] 
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7  CFR  Part  448 

[Amdt.  No.  1;  Doc.  No.  4730S1 

ELS  Cotton  Crop  Insurance 
Regulations 

AGENCY:  Federal  Crop  Insurance 
Corporation.  USDA. 
action:  Proposed  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  ELS  Cotton  Crop  Insurance 
Regulations  (7  CFR  Part  448),  effective 
for  the  1988  crop  year.  The  intended 


effect  of  this  proposed  rule  is  to 
maintain  the  effectiveness  of  the  present 
ELS  Cotton  Crop  Insurance  Regulations 
only  through  the  1987  crop  year.  It  is 
proposed  in  a  separate  document  that 
the  provisions  currently  contained  in 
this  part  will  be  issued  as  an 
endorsement  to  the  newly  proposed  7 
CFR  Part  401.  General  Crop  Insurance 
Regulations  (§  401.121,  ELS  Cotton 
Endorsement),  effective  for  the  1988  and 
succeeding  crop  years.  7  CFR  Part  401 
will  be  a  standard  set  of  regulations  and 
a  master  policy  for  insuring  most  crops 
authorized  under  the  provisions  of  the 
Federal  Crop  Insurance  Act,  as 
amended,  and  will  substantially  reduce: 
(1)  The  time  involved  in  amendment  or 
revision;  (2)  the  necessity  of  the  present 
repetitious  review  process;  and  (3)  the 
volume  of  paperwork  processed  by 
FCIC.  The  authority  for  the  promulgation 
of  this  rule  is  the  Federal  Crop  Insurance 
Act,  as  amended. 

DATE:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  October  19, 
1987,  to  be  sure  of  consideration. 
ADDRESS:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  should  be 
sent  to  Peter  F.  Cole.  Office  of  the 
Manager,  Federal  Crop  Insurance 
Corporation,  Room  4090,  South  Building, 
U.S.  Department  of  Agriculture, 
Washington,  DC  20250.  Written 
comments  will  be  avaUable  for  public 
inspection  in  the  Office  of  the  Manager. 
Room  4090,  South  Building.  U.S. 
Department  of  Agriculture,  Washington, 
DC  during  regular  business  hours, 
Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole.  Secretary.  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture.  Washington,  DC.  20250, 
telephone  (2021  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is  April 
1,  1989. 

E.  Ray  Fosse,  Manager.  FCIC,  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  .'^n  annual  effect  on  the  economy  of 
SlOO  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal.  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 


UM  I 


the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  Federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CF'R 
Part  3015.  Subpart  V,  pubhshed  at  48  FR 
29115.  June  24.  1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Background        | 

FCIC  has  published  over  40  policies  to 
cover  insurance  on  that  many  different 
crops.  Many  of  the  regulations  and 
policies  contain  identical  language, 
which,  if  changed  requires  that  over  40 
different  policies  be  changed,  both  in  the 
Code  of  Federal  Regulations  (CFR)  and 
the  printed  policy  language.  This 
repetition  of  effort  is  both  inefficient  and 
expensive.  FCIC,  therefore,  has 
published  in  7  CFR  Part  401.  one  set  of 
regulations  and  one  master  policy  to 
contain  that  language  which  is  identical 
in  most  of  the  policies  and  regulations. 

As  revisions  on  individual  pohcies  are 
necessary,  FCIC  will  publish  a  "crop 
endorsement"  which  will  contain  the 
language  of  the  policy  unqiue  to  that 
crop,  and  any  exceptions  to  the  master 
policy  language  necessary  for  that  crop. 
When  an  endorsement  is  published  as  a 
section  to  Part  401.  effective  for  a 
subsequent  crop  year,  the  present  policy 
contained  in  a  separate  part  of  Chapter 
IV  is  terminated  at  the  end  of  the  crop 
year  then  in  effect. 

In  order  to  clearly  establish  that  7 
CFR  Part  448  will  be  effective  only 
through  the  end  of  the  1987  crop  year. 
FCIC  herein  proposes  to  amend  the 
subpart  heading  of  these  regulations  to 
specify  that  such  will  be  the  case. 

It  is  proposed  that  the  new  EI^  Cotton 
Endorsement  will  be  published  as  an 
endorsement  to  7  CFR  Part  401 
(§  401.121.  ELS  Cotton  Endorsement), 
and  become  effective  for  the  1988  and 
succeeding  crop  years.  Upon  final 
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publication,  the  provisions  of  the  ELS 
Cotton  Crop  Insurance  Regulations,  now 
contained  in  7  CFR  Part  448.  would  be 
superseded.  Therefore,  FCIC  proposes  to 
amend  the  subpart  heeding  to  provide 
that  7  CFR  Part  448  be  effective  for  the 

1986  and  1987  crop  years  only. 

List  of  Subjects  in  7  CFR  Part  448 

Crop  insurance,  ELS  cotton. 

Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.], 
the  Federal  Crop  Insurance  Corporation 
proposes  to  amend  the  Subpart  heading 
to  the  ELS  Cotton  Crop  Insurance 
Regulations  (7  CFR  Part  448),  as  follows: 

PART  448— {AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  448  continues  to  read  as  follows: 

Authohty:  Sees.  506.  516.  Pub.  L  75-^30,  52 
Stat.  73,  77,  as  amended  [7  VS.C.  1506,  1516). 

2.  The  subpart  beading  in  7  CFR  Part 
448  is  revised  to  read  as  follows: 

Subpart— Regulations  for  the  1986  and 

1987  Crop  Years 

Done  in  Washinjrlon,  DC.  on  September  14, 
1987. 

E.  Ray  Fosse, 

Manager,  Federal  Crop  Insurance 
Corporation. 

[VR  Doc.  87-21587  Filed  9-17-87:  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8  CFR  Part  1 

[INS  Number:  87-1017] 

Definitions,  Applications,  Petitions, 
Motions  and  Appeals  for  Benefits 
Under  The  Immigration  and  Nationality 
Act;  Withdrawal  of  Proposed  Rule 

agency:  Immigration  and  Naturalization 

Service,  Justice. 

ACTION:  Proposed  rule:  withdrawal. 

summary:  On  May  15, 1987  the 
Immigration  and  Naturalization  Service 
proposed  to  amend  the  definition  of  the 
term  "day"  as  contained  in  Chapter  I  of 
Title  8.  Code  of  Federal  Regulat!ons, 
Part  1  (52  FR  1973.3).  Upon  further 
consideration,  it  has  been  determined 
that  the  proposed  rulemaking  is 
superfluous,  since  a  change  in  definition 
had  already  occurred  in  a  final  rule 
regarding  conforming  regulations  to  the 
Rules  of  Procedure  for  Immigration 


Judge  proceedings  published  Januarv  29. 
1987  (52  FR  2931).  Accordingly,  the  " 
proposed  rulemaking  is  hereby 
withdrawn. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Michael  L.  Shaul,  Senior  Immigration 
Examiner.  Immigration  and 
Naturalization  Service,  425  I  Street, 
NW.,  Washington,  DC  20536,  Telephone: 
(202)  633-3946. 

Dated:  August  12, 1987. 
Ricitard  E.  Norton, 

Associate  Comir.issioner.  Examinations. 
L'nnvgrciion  and XaturuljzatioK  Service. 
[FR  Dor.  87-21598  Filed  &-17-87;  8:45  am) 
BIO-ING  CODE  MIO-IO-M 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  92 

(Docket  No.  86-089] 

Vaccinating  Birds  In  Quarantine 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

summary:  We  propose  to  permit  birds  in 
privately  operated  commercial  bird 
quarantine  facilities  to  be  vaccinated 
against  certain  diseases  by  use  of 
certain  Veterinary  Services-licensed 
vaccines.  Only  licensed  veterinanans 
under  the  direct  supervision  of  a 
veterinarian  employed  by  Veterinary 
Services  would  be  authorized  to 
vaccinate  the  birds  in  question. 
Available  evidence  indicates  that  this 
proposed  vaccination  would  increase 
the  survival  rate  of  imported  birds 
without  interfenng  with  procedures  used 
to  isolate  -Newcastle  disease,  avian 
influenza,  and  other  hemagglutinating 
viruses  of  poultry. 

DATE:  Consideration  vm'.I  be  given  only 
to  comments  postmarked  or  received  on 
or  before  .November  17.  1987. 
ADDRESSES:  Send  written  comments  to 
Steven  B.  Farbman.  .■Assistant  Director. 
Regulatory  Coordination.  APiilS.  USD.-\, 
Room  728.  Federal  Bui!d:ng.  6505 
Belcrest  Road,  Hyattsviile,  MD  20782. 
Please  state  that  your  comments  refer  to 
Docket  Number  86-089.  Comments 
received  may  be  inspected  at  Room  728 
of  the  Federal  Building  between  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harvey  A.  Kryder.  Jr.,  Senior  Staff 
Veterinarian,  Import-Export  and 
Emergency  Planning  Staff.  VS.  APHIS, 
USDA,  Room  809,  Federal  Building,  6505 


Belcrest  Road,  Hyattsvilie,  MD  20782. 

JOl-4  36-8695. 

SUPPLEMENTARY  INFORMATION: 

Regulations  in  9  CFR  Part  92  (referred  to 
below  as  the  regulations)  prohibit  the 
vaccination  of  imported  birds  before 
their  release  from  privately  operated 
commercial  bird  quarantine  facilities. 
Testing  and  observing  birds  in 
quarantine  enables  Veterinary  Services 
(VS)  to  identify  carriers  of 
communicable  diseases  of  poultry  and 
prevent  them  from  entering  the  United 
States. 

Exotic  .Newcastle  disease,  avian 
influenza,  and  other  hemagglutinating 
viruses,  primarily  spread  by  imported 
birds,  constitute  major  threats  to  US. 
birds  and  poultry.  Until  recently, 
veterinarians  believed  that  vaccines 
might  interfere  with  efforts  to  detect 
signs  of  these  highy  communicable 
hemagglutinating  viruses.  The  current 
regulations  evolved  from  the  then- 
prevalent  scientific  view.  Experience 
now  indicates  that  certain  vaccines  do 
not  interfere  with  the  VS  tests  and 
procedures  used  to  qualify  birds  to  entry 
into  the  United  States. 

To  reflect  this  develoment.  we 
propose  to  amend  the  regulations  to 
allow  the  use  of  certain  VS-licensed 
vaccines.  Veterinary  Services  issues 
licenses  for  biological  products  meeting 
VS  standards  of  purity,  safetv'.  pol'^ncy, 
and  efficacy  as  required  in  9  CFR 
Chapter  I,  Subchapter  E.  On  the  basis  of 
documentation  submitted  by  vetennary 
biologies  manufacturers  during  the  VS 
licensing  and  approval  period,  and  of 
information  obtained  by  tests  performed 
on  currently  licensed  biologies,  vaccmes 
that  have  been  demonstrated  not  to 
interfere  with  tests  and  procedures 
established  to  quahfy  birds  for  entry 
into  the  United  States  would  be 
approved  for  use  with  birds  in 
quarantine.  Authority  to  approve 
vaccines  that  do  not  interfere  with 
efforts  to  detect  hemagglutinating 
viruses  would  rest  with  the  Deputy 
Administrator,  Veterinary  Services.  The 
Veterinary  Services  Import-Export 
Operations  Staff  would  maintain,  and 
provide  upon  request,  a  list  of  the 
vaccines  approved  for  use  in  quarantine. 
The  prohibition  of  vaccines  now  in 
effect  would  remain  in  force  for  all 
vaccines  not  specifically  approved, 
including,  but  not  limited  to,  vaccines 
for  Newcastle  disease,  avian  influenza, 
and  other  hemagglutinating  viruses  of 
poultry. 

Only  licensed  veterinarians  under  the 
direct  supervision  of  a  veterinarian 
employed  by  Veterinary  Services  would 
be  authorized  to  vaccinate  birds  in 
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quarantine.  This  would  ensure  that 
vaccines  were  administered  properly- 
By  amending  the  regulations  in  this 
way.  we  would  relinquish  no  control 
over  the  tests  and  procedures  in 
quarantine  facilities,  established  to 
protect  birds  and  poultry  in  this  country. 
The  data  now  available  indicates  that 
the  use  of  certain  vaccines  for  birds  in 
quarantine  would  not  interfere  with 
tests  for  exotic  Newcastle  disease,  avian 
influenza,  or  other  hemagglutinating 
viruses.  Relaxing  restrictions  in  this  way 
should  improve  the  survival  rate  of  birds 
nut  otherwise  succumbing  to  Newcastle 
disease,  avian  influenza,  and  other 
hemagglutinating  \inises  of  poultry. 
Importers  would  benefit  from  reduced 
losses  if  their  birds  could  be  vaccinated 
against  specific  diseases  during  the 
quarantine  period. 

Executive  Order  122al  and  Regulators 
Flexibility  Act 

V\'e  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12291.  and  we  have  determined  that  it  is 
not  a  "major  rule  "  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  proposed  rule 
would  have  an  effect  on  the  economy  of 
less  than  $100  million;  would  not  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
federal,  state  or  local  government 
agencies,  or  geographic  regions;  and 
would  not  cause  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

We  expect  only  three  or  four  large 
importing  concerns  with  an  expressed 
interest  in  vaccinating  birds  to  be 
affected  by  this  proposed  rule.  We 
therefore  expect  it  to  have  no  effect  on 
small  entities. 

L'nder  these  circumstances,  the 
Administrator  of  the  .-Xnimal  and  Plant 
Heulth  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  sm.dl  entities. 

Paperwork  Reduction  .\ct 

Intormation  collection  requirements 
contained  in  this  document  have  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  under  the  provisions 
()f  the  Paperwork  Reduction  Act  (44 
I'.S.C.  3501  pt  seq.)  and  have  been 
assigned  OMB  control  numbers  0579- 
.(K)40  and  Oo^y-OObO. 

Executive  Order  12372 

rhis  pr()gr.in;,'ai:tivity  is  listed  in  the 


Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372. 
which  requires  intergovernmental 
consultation  with  state  and  local 
officials.  (See  7  CFR  Part  3015.  Subpart 
V). 

List  of  Subjects  in  9  CFR  Part  92 

Animal  diseases.  Canada.  Imports. 
Livestock  and  livestock  products. 
Mexico.  Poultry  and  poultry  products. 
Quarantine.  Transportation.  Wildlife. 

Accordingly.  9  CFR  Part  92  would  be 
amended  to  read  as  follows: 

PART  92— IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

1.  The  aulJiority  citation  for  Part  92 
would  contitiue  to  read  as  follows: 

Authority:  7  U.S.C.  1622:  19  U.S.C.  1306:  21 
L'.S.C.  102-106.  111.  134a.  134b.  134c.  134d. 
134f,  and  135:  7  CFR  2.17.  2.51.  and  371.2(d). 

2.  Section  92.11  would  be  amended  by 
revising  paragraph  (f)(3)(ii)(B)  to  read  as 
follows: 

§  92.1 1     Quarantine  requirements. 
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(n* 

(3) 

(ii)* 

(B)  The  birds  may  be  vaccinated 
during  quarantine  only  with  a  vaccine 
that  has  been  approved  by  the  Deputy 
Administrator.  Veterinary  Services,  and 
is  administered  by  a  licensed 
veterinariar  under  the  direct 
supervision  of  a  veterinarian  employed 
by  Veterinary  Services.  The  Deputy 
Administrator.  Veterinary  Services,  will 
approve  a  vaccine  if: 

(1)  The  vaccine  is  licensed  by 
Veterinary  Services  in  accordance  with 
§  102.5  of  this  chapter:  and 

(2)  The  vaccine  is  not  one  that  is  used 
to  prevent  Newcastle  disease,  Tvian 
influenza,  or  any  other  hemagglutinating 
virus  of  poultry.* 


•         f 


J)  92.11     I  Amended  I 

3.  In  §  92.11.  footnotes  6.  7.  8,  and  1 


Import-Expdri 
S»-rvices.  M'l 


Building.  6505  B..-lcresl  Road.  Hynllsville.  MD  20782. 


Operations  Staff.  Veterinary 
IS.  USDA.  Room  7M.  Fodcral 


and  the  references  to  them  would  be 
redesignated  1.  2,  3.  and  5.  respectively. 

Done  in  Washington.  DC.  this  15ih  day  of 
September.  1987. 
|.K.  Atwell. 

Deputy  Administrator.  Veterinary  Services. 
Anima!  and  Plant  Health  Inspection  Service. 
|FR  Doc.  87-21633  Filed  »-17-87:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 


*  A  list  of  a  tproved  vatrines  is  available  from  the 


14  CFR  Ch.  I 


1  Summary  Notice  No.  PR-87-81 

Petitions  tor  Rulemaking,  Summary  ot 
Petitions  Received  and  Dispositions  of 
Petitions  Denied  or  Withdrawn 

agency:  Federal  Aviation 
Administration  (FA.A.).  DOT. 

ACTION:  Notice  of  petitions  for 
rulemaking  and  of  dispositions  of 
petitions  denied  or  withdrawn. 


summary:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  rulemaking  (14  CFR  Part 
11).  this  notice  contains  a  summary  of 
certain  petitions  requesting  the  initiation 
of  rulemaking  procedures  for  the 
amendment  of  specified  provisions  uf 
the  Federal  .Av  lation  Regulations  and  of 
denials  or  withdrawals  of  certain 
petitions  previously  received.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of  this  aspect  of 
F.\A's  regulatory  activities.  Neither 
publication  of  this  notice  nor  the 
inclusion  or  omission  of  information  in 
the  summary  is  intended  to  affect  the 
legal  status  of  apy  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  be  received  on  or  before 
November  17. 1987. 

ADDRESSES:  Send  comments  on  the 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel.  Attn:  Rules  Docket  (AGC-204|. 

Petition  Docket  No 800 

Independence  .'Xvenue.  SW.. 
Washington.  DC  20591. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tiie  petition,  any  comments  received. 
and  a  copy  of  any  fmal  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  [.\GC-2m].  Room  916. 
FAA  Headquarters  Building  (FOEJ-lOA). 
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Foderdl  Aviation  Administration,  800 

Independence  Avenue.  S\V.. 
Washington.  DC  20591;  telephone  (202) 
267-3132. 
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Docket 
No 


Petitionee 


25152     Prank  J   Keiie, 


This  nolice  is  published  pursuant  to 
pdTi.graphs  lb)  and  (fj  of  §  11.27  of  Part 
11  of  the  P'ederal  Aviation  Regulations 
(14CFRPHr!ll). 

Petitkdns  fop  Rulemaking 


issued  in  Washington.  DC  on  September  10, 

198- 

DeniseD  Hall, 

Acting  Manager.  Progmm  Management  Staff. 


DescTTpfKjn  o*  ttye  petition 


Description  of  Ihe  petition 

Petrtponef  ixoposes  ic  oer.T„i  .ss^ance  o<  nigw  en<^c-«-  cer»»<a(«  lo  •'x>sfc  -Wrta.-,  -Hoht  erg.n«,ers  *hc-  are  cunenlh,  perio-ir^  oul«s  .r,< 
F-AA  sillier.  eitanma'.KK' 

Regu'atiorii  atiec:ec 

l«  CfH  Pafi  63 

Petitioner's  reason  lot  rule 

Petitione.  states  that  mere  would  be  a  substantial  increase  m  the  number  of  welt  tramet)  personnel  available  lor  ftgnt  engineer  duties 
«  necessar>  Ic  correct  the  oversighi  o(  q-jaiiheo  miliiarv  Migw  en^yneers  wtwr^  Pan  63  was  wntten  and  arrwndea   Pet*ooer  states  tM  a  mttHmt 
lime  loi  tne  ov-.^n  ernpioyee  would  be  a  resuH  since  the  m,iitaf>  tugrM  engineer  woukl  have  already  bewi  peftoTTWig  tfie  dut>es  and  noM  em* 
gr,en  ditterences  naming.  *     •• '""^ '»'"  "»»»°  d™t 


'd  i-.a,*  r^isseo  tr^e 


aivMning 

have  lobe 


'FR  nor.,  87-21646  Filed  9-17-87:  8:45  am| 
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14CFRPart39 

I  Docket  No.  87-NM-99-ADi 

Airworthiness  Directives;  Fokker  B.V. 
Model  F28  Series  Airptenes 

AGENCV:  Federal  Aviation 
Administration  [FAA).  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking 
(NPR.M). 


SUMMARY:  This  notice  proposes  an 

airworthiness  directive  (AD),  applicable 
to  Fokker  B.V.  Model  F28  series 
airplanes,  that  would  require  inspection 
for  cracks,  and  replacement,  if 
necessarx'.  of  all  cargo  d(;or  fuselage 
mounied  hinge  lugs.  This  amendment  is 
prompted  by  several  reports  that  cracks 
have  been  discovered  in  the  hinge  lugs. 
This  condition,  if  not  corrected,  could 
result  in  sudden  decompression  and  loss 
of  the  cargo  door. 

date:  Comments  must  bo  received  no 
later  than  October  18. 1987. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Avuition  Adminihtration.  \orthwest 
MoLr,t,4m  Region.  Offu  e  wl  the  Regional 
Counsel  (Attention:  ANN!  -103), 
Attention:  Airworthiness  Rules  Docket 
No.  87-NM-99-.'\D,  17900  Pacific 
Highv\-ay  South,  C-68H66.  Seattle. 
Washington  98168.  The  apolicable 
service  information  may  be  obtained 
from  Fokker  Aircraft.  1199  .North  Fairfax 
Street.  Alexandria,  Virginia  22314.  This 
information  may  be  examined  at  the 
FAA.  Northwest  .Mountain  Region,  17900 
Pacific  Highway  South.  Seattle. 
Washington,  or  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
W,iV  South,  Seattle,  W  .i-^iiington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Judy  Colder.  Standardization 


Branch,  ANM-113-  telephone  (2061  431- 
1967.  Mailing  address:  FAA,  .Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  C-68966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  m  duplicate  to 
the  address  specified  above.  Ail 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-piiblic 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel  (Attention:  A.NM- 
103).  Attention:  Airworthiness  Rules 
Docket  No.  87-NM-99-.'\D,  17900  Pacific 
Highway  South,  C-68966,  Seattle, 
Washington  98168. 

Discussion 

The  Minisirie  van  Verkeer  en 
Waterstaat,  Rijksluchtvaartdienst  (RLD), 
the  Civil  Aviation  .Authority  of  the 
Netherlands,  has.  in  accordance  with 
existing  provisions  of  a  bilateral 
airworthiness  agreement,  notified  the 


FAA  of  an  unsafe  condition,  which  may 
exist  or  develop  on  Fokker  Model  F-28 
airplanes.  It  has  been  reported  that 
cracks  have  occurred  in  the  cargo  door 
hinge  lugs.  The  cracking  is  believ  ed  to 
be  the  result  of  stress  corrosion  in  the 
2014  aluminum  alloy.  This  condition,  if 
not  correrted.  could  result  in  sudden 
decompression  of  the  airplane. 

Fokker  Aircraft  issued  Service 
Bulletin  F28/52-al00,  dated  June  6, 1987, 
which  describes  a  one  time  dye 
penetrant  inspection  on  both  side  faces 
of  all  cargo  door  hinge  lugs  on  the 
fuselage,  and  '■eplacement  of  hinges,  as 
necessary.  The  RLD  has  classified  the 
service  bulletin  as  mandatory.  On  June 
19,  1987,  Fokker  issued  Revision  1  to 
Service  Bulletin  F28/52-a  100.  which 
describes  an  alternate  visual  inspection 
method  that  is  equivalent  to  the  dye 
penetrant  inspection,  descnbed  in  the 
original  issue  of  the  service  bulletin,  for 
the  assessment  of  the  structural 
condition  of  the  hinges. 

This  airplane  model  is  manufactured 
in  The  Netherlands  and  type  certificated 
in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 

Since  these  conditions  are  likely  lo 
exist  or  develop  on  airplanes  of  this 
model  registered  in  the  United  States,  an 
AD  is  proposed  that  would  require 
inspection  of  the  cargo  door  hinge  lugs 
for  cracks,  and  replacement  as  specified, 
in  accordance  with  the  service  bulletin 
previously  mentioned.  The  FAA  may 
consider  further  rulemaking  on  this 
subject  once  data  is  obtained  from  the 
results  of  the  required  inspections. 

It  is  estimated  that  51  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD. 
that  it  would  take  approximately  1.5 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  S40  per  manhour. 
Based  on  these  figures,  the  total  cost 
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impact  of  this  AD  to  U.S.  operators  is 
estimated  to  be  S3. 060. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document 
(T)  involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 
12291  and  (2)  is  not  a  significant  rale 
pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  PR  11034;  February  26, 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  of  the  minimal  cost  of 
compliance  per  airplane  (S60).  A  copy  of 
a  draft  regulatory  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket. 

List  of  Subjects  in  14  CFR  Part  39 

.Aviation  safety.  Aircraft. 

The  Proposed  Amendment 

At;cordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows: 

PART39— [AMENDEDI 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

.Authority:  49  U.S.C.  1354(cil.  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97^49. 
)rfii'.mry  12.  1983);  and  14  CF'R  11.89. 

§39  13    [Amended) 

2.  By  adding  the  following  new 

airworthiness  directive: 

Fokker  B.V'.:  Applies  to  Mode!  F-28  series 
airplanes,  as  listed  in  Fot  '■  er  B.V. 
Service  Bulletin  F28/52-a/lCI0.  Revision  1. 
dated  |une  19.  1987.  certificated  in  any 
category.  Compliance  required  within  120 
flight  hours  after  the  effective  date  of  this 
AD.  unless  previously  accomplished. 
To  prevent  sudden  decompression  of  the 

airplane  as  a  result  of  failure  of  a  cargo  hinge 

lugs,  accomplish  the  following: 

A.  Visually  or  dye  penetrant  inspect  the 
cargo  door  hinge  lugs  for  cracks,  in 
accordance  with  Fokker  Service  Bulletin  F28/ 
52-a/lOO,  Revision  1,  dated  June  19,  1987.  Any 
lugs  found  to  be  cracked  must  be  replaced 
v\.th  a  serviceable  part  prior  to  further  flight 
in  accordance  with  the  limitations  set  forth  in 
the  service  bulletin. 

B.  .An  alternate  means  of  compliance  or 
adjiislment  of  the  compliance  time,  which 
priu  idts  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Sl,.ndardization  Branch,  ANM-113.  FAA. 
.Northwest  Mountain  Region, 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  F.AR  21,197  and  21,199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modifications  required  by  this  AD, 


All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Fokker  Aircraft,  1199  N. 
Fairfax  St.,  Alexandria,  Virginia  22314. 
These  documents  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region. 
17900  Pacific  Highway  South,  Seattle, 
U'ashington,  or  at  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

Issued  in  Seattle,  Washington,  on  August 
21,  1987. 
Temple  H.  Johnson, 

Acting  Director,  Northwest  Mountain  Region. 
[FR  Doc.  87-21644  Filed  9-17-87;  8:45  am) 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  113 

Proposed  Customs  Regulations 
Amendments  Relating  to  Sureties 

agency:  Customs  Service,  Treasury. 
action:  Proposed  rule, 

SUMMARY:  This  document  proposes  to 
amend  the  Customs  Regulations  to 
provide  that  a  continuous  importation 
and  entry  bond  secured  by  a  corporate 
surety  may  only  be  filed  with  Customs 
under  cover  of  a  letter  signed  by  an 
authorized  officer  or  agent  of  that 
surety.  Such  an  amendment  would 
protect  the  Government  from 
unnecessary  delays  in  receiving 
payment  from  sureties  of  an  importer's 
liabilities  for  which  the  surety  is  also 
responsible,  when  the  surety  denies 
liability  because  it  claims  to  have  no 
record  of  the  bond  upon  which  the 
demand  is  made.  It  also  would 
guarantee  that  sureties  have  a  reliable 
data  base  concerning  the  amount  of 
bonds  they  have  outstanding,  enabling 
them  to  make  more  intelligent  decisions 
regarding  management  of  those 
potential  lialrilities.  The  document  also 
proposes  that  continuous  importation 
and  entry  bonds  secured  by  corporate 
sureties  be  filed  at  the  Customs  National 
Finance  Center  to  increase  the 
efficiency  and  integrity  of  the 
information  input  in  Customs 
Automated  Commercial  System. 

DATES:  Comments  must  be  received  on 
or  before  November  17,  1987. 
ADDRESS:  Comments  (preferably  in 
triplicate)  may  be  addressed  to  the 
Regulations  Control  Branch,  U.S. 
Customs  Service,  1301  Constitution 
Avenue  NW.,  Room  2324.  Washington, 
DC  20229  (202-566-8237). 


FOR  FURTHER  INFORMATION  CONTACT: 

Bond  Aspects:  William  Lawlor, 

Drawback  and  Bonds  Division  (202- 

566-5856). 
Operational  Aspects:  Robert  J.  Koval. 

Commercial  Compliance  Division 

(202-566-2345). 

SUPPLEMENTARY  INFORMATION: 
Background  | 

Part  113.  Customs  Regulations  (19  CFR 
Part  113),  sets  forth  a  description  of  the 
various  bonds  used  by  the  Customs 
Service  and  the  general  requirements 
applicable  to  Customs  bonds.  It  contains 
the  general  authority  and  powers  of  the 
Commissioner  of  Customs  to  require 
bonds,  the  general  and  special  bond 
requirements  which  must  be  met  by 
either  a  principal  or  a  surety, 
requirements  concerning  the  production 
of  documents,  and  the  authority  and 
manner  of  assessing  liquidated  damages 
for  violations  of  the  conditions  of  bonds, 
and  of  cancelling  the  bond  or  charges 
against  a  bond. 

Pursuant  to  T.D.  84-213,  published  in 
the  Federal  Register  (49  FR  41152)  on 
October  19, 1984,  one  standardized  bond 
form  covers  all  the  situations  for  which 
bonds  may  be  issued  (excluding  special 
use  bonds  for  specific  situations).  This 
standardized  bond  can  be  used  either  as 
a  single  transaction  bond  or  a 
continuous  bond.  A  single  transaction 
bond  is  used  for  one  transaction  at  a 
specific  port.  A  continuous  bond  is  used 
to  secure  multiple  transactions  or 
imports  through  more  than  one  port. 
Only  one  continuous  bond  for  a 
particular  activity  will  be  authorized  for 
each  principal.  A  continuous  bond  is  in 
effect  until  Customs  is  notified  by  either 
party  to  the  bond  contract  that  the  bond 
is  terminated.  Pursuant  to  §  113.27, 
Customs  Regulations  (19  CFR  113.27), 
the  written  notification  of  termination 
must  be  transmitted  to  Customs  in  a 
reasonable  time  period  before  the 
termination  date.  Although  bond 
renewal  and  premium  payment 
procedures  between  the  principal  and 
surety  must  be  made,  there  is  no  need  to 
annually  refile  a  continuous  bond  with 
Customs. 

All  bonds  require  security.  They  can 
be  secured  by  an  approved  corporate  or 
individual  surety  which  gives  assurance 
against  default  of  the  bond,  or  by  cash 
or  certain  types  of  Government 
obligations.  Distinctions  between  the 
different  kinds  of  sureties  are  set  forth 
in  §§  113.30  through  113.40,  Customs 
Regulations  (19  CFR  113.30-113.40). 

Most  bonds  are  issued  through 
Customs  brokers.  Generally,  a  broker 
issues  bonds  either  under  a  grant  of 
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power  of  attorney  from  a  corporate 
surety  or  by  means  of  having  a  supply  of 
a  corporate  surety's  bonds  in  its 
possession  that  have  been  preexecuted 
by  the  surety  by  means  of  a  facsimile 
seal  and  signature.  Because  some 
brokers  do  not  always  report  the  fact 
that  they  have  issued  a  bond  for  a 
particular  importer  to  the  corporate 
surety,  the  corporate  surety  is 
sometimes  unaware  that  it  is  liable  on  a 
particular  entry  for  a  particular 
importer.  In  these  situations,  when 
Customs  bills  a  corporate  surety  for 
payment  on  a  bond,  the  surety,  to  verify 
its  liability,  frequently  requests  copies  of 
the  bond  and  entry  documents  from 
Customs.  This  causes  delay  in  payment 
of  the  importer's  liabilities  to  Customs. 
Also,  in  some  instances,  it  is  discovered 
that  bills  thought  to  be  the  obligation  of 
one  corporate  surety  are  actually  the 
obligation  of  a  different  corporate 
surety. 

This  control  problem  occurs  mostly 
with  continuous  bonds  secured  by 
corporate  sureties.  Single  entry  bonds 
relate  to  only  one  transaction  and  the 
bond  remains  as  part  of  the  transaction 
papers.  Accordingly,  questions  as  to 
who  is  liable  as  the  surety  on  a 
particular  single  entry  bond  usually  do 
not  arise.  Likewise,  the  question  of  who 
is  liable  on  the  bond  generally  does  not 
arise  when  a  bond  is  filed  by  an 
individual  surety  or  is  secured  by  cash 
or  a  Government  obligation. 

In  its  contmuing  efforts  to  simplify 
transactions  between  Customs,  brokers. 
the  importing  public,  and  corporate 
sureties,  and  to  increase  the  efficiency 
and  integrity  of  its  computerized  bond 
system.  Customs  is  proposing  to  amend 
Part  113.  Customs  Regulations  (19  CFR 
Part  113).  to  create  a  procedure 
providing  co.rporate  sureties  with 
accurate  information  regarding 
outstanding  continuous  bonds.  Except 
for  conforming  changes  relating  to 
individual  sureties  and  deposits  of  cash 
or  Government  obligations  in  lieu  of 
surety,  this  document  proposes  a  change 
regarding  only  corporate  sureties. 

Customs  is  proposing  to  amend 
§  113.12,  Customs  Re2u!ations  (19  CFR 
113.12).  to  require  that  when  a 
continuous  basic  importation  and  entry 
bond  is  filed  that  is  secured  by  a 
corporate  surety,  a  cover  letter  signed 
by  an  authorized  agent  or  officer  of  the 
surety  attesting  to  the  fact  that  a  copy  of 
the  bond  is  on  file  with  the  surety  or  its 
claim-handling  agent,  be  submitted  to 
Customs  with  the  bond. 

This  will  guarantee  that  corporate 
sureties  are  aware  of  bonds  on  which 
they  are  the  surety.  They  will  then  have 
a  reliable  data  base  concerning  their 
outstanding  bonds,  permitting  them  to 


make  more  intelligent  decisions 
regarding  management  of  those 
potential  liabilities.  This  will  also 
protect  Customs  from  unnecessary 
delays  in  pdyment  due  to  denial  of 
liability  h\  sureties  who  are  uncertain 
that  they  are  responsible  for  an 
importer's  liablities  because  they  have 
no  record  of  the  bond  for  which  they  are 
being  billed. 

In  addition.  Customs  is  proposing  that 
basic  importation  and  entry  (I&E) 
continuous  bonds  secured  "by  corporate 
sureties  be  directly  filed  at  the  Customs 
National  Finance  Center  in  Indianapolis, 
Indiana  and  that  other  continuous  bonds 
be  forwarded  to  the  National  Finance 
Center  by  the  district  director  or 
regional  commissioner  who  approves 
them.  Currently,  continuous  bonds  must 
be  filed  with  the  district  director  unless 
they  are  bonds  relating  to  the  payment 
of  an  erroneous  drawback  payment.  The 
latter  bonds  are  now  filed  with  the 
appropriate  regional  commissioner. 
Since  all  continuous  livE  bonds  secured 
by  corporate  sureties  will  be  directly 
filed  at  the  National  Finance  Center 
rather  than  with  district  directors  or 
regional  commissioners,  it  is  proposed 
that  mandaton,'  minimum  amounts  of 
$100,000  be  set  for  continuous  I&E  bonds 
filed  by  corporate  sureties. 

To  increase  the  efficiency  and 
integrity  of  the  information  input  into 
the  Automated  Commercial  System 
(ACS).  Customs  is  centralizing  the 
location  for  the  filing  of  continuous 
bonds  secured  by  corporate  sureties.  A 
centralized  system  will  help  to  reduce 
the  volume  of  paper  flow  between 
Customs  and  corporate  sureties. 

Conforming  amendments 

Section  113.35,  Customs  Regulations 
(19  CFR  113.35),  now  states  that  it  is  the 
responsibility  of  the  district  director  to 
determine  whether  an  individual  surety 
is  financially  responsible.  This  is  not 
consistent  with  §  113.11,  Customs 
Regulations  (19  CFR  113.11).  as  now 
worded,  or  as  this  document  proposes  to 
amend  §  113.12.  that  a  bond  relating  to 
repayment  of  an  erroneous  drawback 
payment  shall  be  filed  with  the  regional 
commissioner  for  approval.  Accordingly, 
this  document  proposes  to  amend 
§  113.35  to  make  it  consistent  with 
§  113.12  by  deleting  the  words  "district 
director  "  whenever  it  appears  in 
§  113.35(d)  and  (e),  and  substituting  the 
words  "appropriate  Customs  officer". 

In  addition,  numerous  other 
conforming  changes  are  proposed 
throughout  Part  113  to  reflect  that 
continuous  ISE  bonds  secured  by 
corporate  sureties  are  to  be  filed  at  the 
National  Finance  Center.  Further,  it  is 
proposed  to  amend  §  113.37  and 


§  113.39.  Customs  Regulations  (19  CFR 
113.37  and  113.39).  to  reflect  that  the 
Bureau  of  Government  Financial 
Operations  of  the  Department  of  the 
Treasury  has  been  renamed  the 
Financial  Management  Service. 

Comments 

Before  adopting  this  proposal, 
consideration  will  be  given  to  any 
written  comments  timely  submitted  to 
Customs.  Comments  submitted  will  be 
available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  US  C.  552).  |  1.4. 
Treasury  Department  Regulations  (31 
CFR  1.4].  and  §  103  11(b).  Customs 
Regulations  (19  CFR  103.11(b)).  on 
regular  business  days  between  the  hours 
of  9;00  a.m.  and  4:30  p.m.  at  the 
Regulations  Control  Branch.  Room  2324. 
U.S.  Customs  Service  Headquarters. 
1301  Constitution  .'Avenue.  NW. 
Washington,  DC  20229. 

Regulatory  Flexibility  Aci 

Pursuant  to  the  previsions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  it  is  certified  that,  if  adopted, 
the  proposed  amendments  w'ill  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  they  are  not  subject  to  the 
regulatory  analysis  or  other 
requirements  of  5  U.S.C.  603  and  604. 

Execurive  Order  12291 

This  document  does  not  meet  the 
criteria  for  a  "major  rule"  as  specified 
by  E.0. 12291.  Accordingly,  no 
regulatory  impact  analysis  has  been 
prepared. 

Paperwork  Reduction  Act 

The  collections  of  information 
required  by  the  Customs  bond  (Customs 
Form  301)  and  Part  113,  Customs 
Regulations  (19  CFR  Part  113),  have 
been  cleared  by  the  Office  of 
Management  and  Budget  pursuant  to  the 
Paper  Reduction  Act  of  1980  (44  U,S.C, 
3507)  and  assigned  control  number  151.")- 
0144. 

Drafting  Information 

The  principal  author  of  this  document 
was  Harold  M.  Singer,  Regulations 
Control  Branch,  U.S.  Customs  Service. 
However,  personnel  from  other  offices 
participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  113 

Air  carriers,  Customs  duties  and 
inspection.  Exports,  Freight.  Imports. 
Surety  bonds,  Vessels. 
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Proposed  Amendments 

ll  i«  proposed  to  amend  Part  113. 
Customs  Regulations  (19  CFR  113).  as 
set  forth  below, 

PART  1 13— CUSTOMS  BONDS 

1.  The  authority  citation  for  Part  113. 
Customs  Regulations  [\9  CFR  Part  113). 

.  nr.t^ruies  to  read  as  follows: 

Aulhority:  19  U.S.C.  66.  162J,  16Z4.  Sutipart 
K  also  i^LU'd  ur.d"r  lil  L'.S  C  1484.  1551.  1565. 

S  113.11    [  Removed  and  Reserved  I 

2.  It  Ks  proposed  to  amend  Part  113  by 
retnoving  §  113  11  and  marking  it 
'"Reserved". 

3.  It  IS  proposed  to  revise  the  section 
headint?.  paragraphs  (a),  (b)  introductory 
text.  (b|(2).  and  (c).  and  adding 
introductory  tevt.  paragraphs  (b)(3),  and 
(d)  of  §  113.12  to  read  as  follows: 

>  113.12    Bond  application  and  approval. 

F.a(.h  person  who  is  required  by  law. 
regulations  or  specific  instruction  to  post 
a  t)ond  to  secure  a  Customs  transaction 
or  multiple  transactions,  must  submit 
the  bond  on  Customs  Form  301. 

(a)  Sini;le  tra.if^action  bond.  Si.ngle 
trans. iction  bonds  whether  secured  by 
inilividual  sureties,  corporate  sureties  or 
by  cash  or  obligations  of  the  U.S..  shall 
be  bled  with  and  approved  by  the 
«iistru;t  director  in  the  district  in  which 
the  t.Mnsaction  will  tal<.e  place.  To 
ensure  that  the  revenue  is  adequately 
protected,  the  district  director  may 
require  a  person  who  will  be  engaged  in 
a  single  Customs  transaction  relating  to 
the  importation  or  entry  of  merchandise 
to  file  a  written  bond  application  which 
may  be  in  the  form  of  a  letter.  The 
.application  shall  identify  the  value  and 
nature  of  the  merchandise  involved  in 
the  transaction  to  be  secured.  When  the 
proper  bond  in  a  sufficient  amount  is 
filed  with  the  entry  summary  or,  when 
the  entry  summary  is  filed  at  the  time  of 
entry,  with  the  entry,  an  application  will 
not  be  required. 

lb)  Continuous  impurtatiun  and  entry 
bonds  secured  by  corporate  sureties.  A 
bond  application  for  a  continuous 
rmportation  and  entry  bond  secured  by 
A  corporate  surety  may  be  in  the  form  of 
a  letter.  The  application  shall  be 
submitted  by  the  applicant,  through  the 
corporate  surety,  to  the  Customs 
IMitional  Finance  Center.  Indianapolis, 
Indiana  46268. 
(1)-    ■    • 

(2)  .■\pplicaliun  updates.  If  the  bond  is 
approved  based  upon  the  application, 
whenever  there  is  a  significant  change 
in  the  information  provided  under  this 
p  iragraph.  the  principal  on  the  bond 
sh«ll  sdbmK  a  new  application  tJ»roo<?h 
the  surely  ccntainmg  an  update  of  the 


information  required  by  paragraph  (b)(1) 
of  this  section.  The  new  application 
shall  be  filed  no  later  than  30  days  after 
the  new  facts  become  known  to  the 
principal. 

(3)  Approval.  Continuous  importation 
and  entry  bonds  secured  by  corporate 
sureties  shall  be  set  in  the  amount 
stated  in  §  113.13(a).  These  bonds  shall 
be  filed  at  the  National  Finance  Center 
under  cover  of  a  letter  signed  by  an 
officer  or  authoiized  agent  of  the 
corporate  surety  who  is  authorized  to 
accept  and/or  process  claims 
thereunder,  end  attesting  that  a  copy  of 
the  bond  is  on  Tile  with  such  surety  or 
agent  Only  one  continuous  bond  for  a 
particular  activity  will  be  authorized  for 
each  principal, 

(c)  Continisous  bonds  secured  by 
individual  svrety.  cash  or  obligation  of 
the  U.S..  or  corporate  surety  for  other 
than  importation  and  entry — (1) 
Application.  Any  bond  application  for  a 
continuous  bond  secured  by  a  corporate 
surety  other  than  an  importation  and 
entry  bond  or  for  a  continuous  bond 
secured  by  en  individual  surety  or  by 
cash  or  obligation  of  the  U.S.  shall  be 
submitted  to  the  appropriate  district 
director,  it  may  be  in  the  form  of  a  letter 

(2)  Approval.  If  the  transactions  will 
occur  in  a  single  Customs  district,  the 
bond  shall  be  submitted  to  and 
approved  by  the  district  director  of  the 
district  in  which  the  transactions  will 
occur.  If  the  transactions  will  occur  in 
more  than  one  district,  the  bond  may  be 
submitted  to  and  approved  by  a  district 
director  in  any  of  the  districts  in  which 
the  transaction  will  occur.  Only  one 
continuous  bond  for  a  particular  activity 
w  ill  be  authorized  for  each  principal. 
Except  for  continuous  bonds  to  secure 
erroneous  drawback  payments,  the 
district  director  approving  the  bond  will 
determine  whether  the  bond  is  in  proper 
form  and  whether  it  provides  adequate 
security  for  the  transactions.  A 
continuous  bond  to  secure  erroneous 
drawback  payments  shall  be  submitted 
to  the  regional  commissioner  who  is  to 
process  the  claims.  The  regional 
commissioner  will  determine  the 
sufficiency  of  that  bond's  coverage. 
Upon  approval,  the  district  director  or 
regional  commissioner  shall  forward  the 
bond  to  the  National  Finance  Center  for 
filing.  A  continuous  entry  and  drawback 
bond  shall  be  submitted  to  the  regional 
commissiofier.  The  regional 
commissioner,  after  approval  of  the 
bund,  shall  send  it  to  the  surety  who 
shall  transmit  it  to  the  National  Finance 
Center.  In  the  case  of  individual 
sureties,  the  district  director  shall  be 
responsible  for  the  continuancy  of 
financial  responsibility  (see  §  113.35(e)). 


(i)  Procedures  for  acceptance  of 
continuous  bonds  with  individual 
sureties  are  set  forth  in  §  113.3,5. 

(ii)  Procedures  for  acceptance  of 
continuous  bonds  with  cash  or 
obligations  of  the  U.S.  in  lieu  of  surely 
are  set  forth  in  §  113.40. 

(iii)  Procedures  relating  specifically  to 
the  acceptance  of  bonds,  notes  or  bills 
are  set  forth  in  Part  225  and  Part  306, 
Subpart  O,  Financial  K'anagement 
Ser\'ices  Regulations  (31  CFR  Part  225 
and  31  CFR  Part  306,  Subpart  0). 

(d)  Certification.  Any  application 
submitted  under  this  section  shall  be 
signed  by  the  applicant  and  contain  the 
following  certification: 

1  certify  that  the  factual  information 
contained  in  this  application  is  true  and 
accurate  and  any  information  provided  which 
is  based  upon  estimates  is  based  upon  the 
best  information  available  on  the  date  of  this 
application.  I 

4.  It  is  proposed  to  revise  paragraph 
(a),  the  introductory  language  of 
paragraph  (b),  and  paragraphs  (c)  and 
(dj  of  §  113.13  to  read  as  follows: 

§  1 1 3. 1 3    Amount  of  bond. 

(a)  Minimum  amount  of  bond.  The 
amount  of  any  Customs  bond  shall  not 
be  less  than  SlOO.  except  when  the  law 
or  regulation  expressly  provides  that  a 
lesser  amount  may  be  taken.  Continuous 
importation  and  entry  bonds  secured  by 
corporate  sureties  shall  be  in  the  amount 
of  at  least  $100,000.  For  all  bonds  other 
than  continuous  importation  and  entry 
bonds  secured  by  corporate  sureties, 
fractional  parts  of  a  dollar  shall  be 
disregarded  in  computing  the  amount  of 
a  bond;  the  bond  shall  always  be  stated 
as  the  next  highest  dollar.  For 
continuous  entry  and  importation  bonds 
secured  by  corporate  sureties,  if  the 
principal  has  duties  in  excess  of 
$1,000,000  in  the  previous  year,  the  bond 
shall  be  in  the  amount  of  10  percent  of 
those  duties  rounded  to  the  nearest 
SIOO.OOO. 

(b)  Guidelines  for  determining  amount 
of  bond.  In  determ.ining  whether  the 
amount  of  a  bond  is  sufficient,  the 
National  Finance  Center,  district 
director,  or  regional  commissioner,  as 
appropriate  (see  §  113  12).  should  at 
least  consider: 

*  *  *  *  4 

(cj  Periodic  review  of  bond 
sufficiency.  The  National  Finance 
Center  shall  periodically  compare 
charges  against  each  out.standing 
continuous  importation  and  entry  bond 
secured  by  corporate  sureties  with 
charges  and  ciaim.s  against  that  bond. 
District  directors  and  regional 
commissioners  shall  periodically  review 
each  bond  approved  in  their  respective 
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district  or  region  to  determine  whether 
the  bond  is  adequate  to  protect  the 
revenue  and  insure  compliance  with  the 
law  and  regulations.  If  the  National 
Finance  Center,  district  director,  or 
regional  commissioner  determines  that 
the  bond  is  inadequate,  the  principal 
shall  be  immediately  notified  in  writing. 
The  principal  shall  have  30  days  from 
the  date  of  notification  to  remedy  the 
deficiency. 

( d  1  A  dditional  security. 
Notwithstanding  the  provisions  of  this 
section  or  any  other  provision  of  this 
chapter,  if  the  National  Finance  Center, 
district  director,  or  regional 
commissioner  believes  that  acceptance 
of  a  transaction  secured  by  a  continuous 
bond  would  place  the  revenue  in 
jeopardy  or  otherwise  hamper 
enforcement  of  Customs  laws  or 
regulations,  additional  security  shall  be 
required. 

5.  It  is  proposed  to  revise  §  113,15  to 
read  as  follows: 

§  113.15    Retention  ot  approved  bonds. 

All  approved  continuous  bonds  shall 
remain  on  file  at  the  National  Finance 
Center,  All  single  transaction  bonds 
shall  remain  on  file  with  the  documents 
associated  with  the  transaction  for 
which  they  are  given  and  retained  by 
the  appropriate  Customs  officer  having 
jurisdiction  over  that  transaction.  The 
bond  containing  the  agreement  to  pay 
court  costs  (condemned  goods)  (see 
§  113.72).  shall  be  transmitted  to  the 
United  States  attorney,  as  required  by 
section  608,  Tariff  Act  of  1930.  as 
amended  (19  U.S.C.  1600).  Other 
disposition  of  the  bonds  can  occur  only 
if  so  ordered  by  the  Director.  Carriers,' 
Drawback  and  Bonds  Division, 

§113.24    I  Amended  I 

6.  It  is  proposed  to  amend  the  first 
sentence  of  §  113,23(d)  by  inserting 
"National  Finance  Center,  regional 
commissioner,  or"  between  "the"  and 
"district  director", 

7.  It  is  proposed  to  revise  the 
introductory  text  of  §113,24(a)  to  read  as 
follows: 

§113.24     Riders. 

(a)  Types  of  riders.  The  National 

Fin.ince  C(>nter  may  accept  the 
following  types  of  bond  riders, 

8.  It  is  proposed  to  revise  §  113,27  (a) 
and  (b)  to  read  as  follows: 

§  113.27    Effective  dates  of  termination  of 
bond. 

(a)  Termination  by  principal.  A 
request  by  a  principal  to  terminate  a 
bond  shall  be  made  in  writing  to  the 
National  Finance  Center.  The 
termination  shall  take  effect  on  the  date 


requested  if  the  date  is  at  least  10 
business  days  after  the  date  of  receipt  of 
the  request.  Otherwise  the  termination 
shall  be  effective  on  the  close  of 
business  10  days  after  the  request  is 
received  If  no  termination  date  is 
requested,  the  termmation  shall  take 
effect  on  the  tenth  business  day 
following  the  date  of  receipt  of  the 
request. 

(b)  Termination  by  surety.  A  surety 
may,  with  or  without  the  consent  of  the 
principal,  terminate  a  Customs  bond  on 
which  it  is  obligated.  The  surety  shall 
provide  reasonable  written  notice  to 
both  the  principal  and,  depending  on 
where  the  bond  was  approved,  either 
the  .Niitional  Finance  Center  or  the 
district  director  or  regional 
commissioner  in  the  district  or  region 
where  the  bond  was  approved,  of  the 
intent  to  terminate.  The  written  notice 
shall  state  the  date  on  which  the 
termina'ion  shall  be  effective  and  shall 
be  sent  to  both  Customs  and  the 
principal  by  certified  mail,  with  a  return 
receipt  requested.  Thirty  days  shall 
constitute  reasonable  notice  unless  the 
surety  can  show  to  the  satisfaction  of 
the  Customs  office  where  the  bond  was 
approved  that  lesser  time  is  reasonable 
under  the  facts  and  circumstances, 

***** 

9,  It  is  proposed  to  revise  §  113.32(a) 
to  read  as  follows: 

§  113.32    Partnerships  as  principals, 

(a)  Waves  of  partners  on  the  bond. 
Unless  written  notice  of  the  full  names 
of  all  partners  in  the  firm  has  been 
previously  filed  with  the  .National 
Finance  Center,  or  the  district  director 
or  regional  commissioner  in  the  district 
or  region  where  the  bond  was  approved, 
the  names  of  all  persons  composing  the 
partnership  shall  appear  in  the  body  of 
the  bond:  for  example,  "Aaron  A.  Abel, 
Bertrand  B.  Bell  and  Charles  C.  Cole, 
composing  the  firm  of  Abel,  Bell.  Cole 
and  Co," 


§113.33    (Amended  1 

10.  It  is  proposed  to  amend  the  first 
sentence  of  §  113.33(c)  by  inserting  "or 
the  National  Finance  Center"  between 
"Commissioner"  and  "to", 

11.  It  is  proposed  to  amend  §  113.33(d) 
by  inserting  "or  National  Finance 
Center"  between  "director"  and 
"unless". 

12.  It  is  proposed  to  revise  §  113.37(a) 
to  read  as  follows: 

§113,37    Corporate  sureties. 

(a)  Lists  of  corporations  and  limits  on 
their  bonds.  Treasury  Department 
Circular  570  contains  a  list  of 
corporations  authorized  to  act  as 
sureties  on  bonds,  with  the  amount  in 


which  each  may  be  accepted.  The 
Circular  shall  be  furnished  annually  to 
all  district  directors  and  to  the  National 
Finance  Center  by  the  Secretary  of  the 
Treasury .  Unless  otherwise  directed  by 
the  Commissioner  of  Customs,  no 
corporation  shall  be  accepted  as  surety 
on  a  bond  if  not  named  in  the  current 
Circular  as  amended  by  Federal  Register 
notice,  and  no  bond  shall  be  for  a 
greater  amount  than  the  respective  limit 
stated  in  the  Circular,  unless  the  excess 
is  protected  as  prescribed  in  §  223.11, 
Financial  Management  Service 
Regulations  (31  CFR  223.11). 

*  •         •         ■         « 

13.  It  IS  proposed  to  amend  the  second 
sentence  of  §  113.37(f)  by  removing 
"Bureau  of  Government  Financial 
Operations'  and  inserting,  in  its  place, 
"Financial  Management  Service." 

14.  It  is  proposed  to  amend 

§  113.37(g)(2)  by  revising  the  first 
sentence  to  read  as  follows: 

(8)  •   *   * 

(2)  Filing.  The  corporate  surety  power 
of  attorney  executed  on  Customs  Form 
5297  for  continuous  importation  and 
entry  bonds  shall  be  filed  at  the 
National  Finance  Center.  All  other 
corporate  surety  powers  of  attorney 
shall  be  filed  at  a  district  office  unless 
the  district  director  permits  filing  at  any 
port  within  the  distnct,  in  which  case 
the  corporate  surety  power  of  attorney 
must  be  submitted  in  duplicate.  *   '   ' 

15.  It  is  proposed  to  amend  the  last 
sentence  of  §  113.37(g)(4)  by  inserting 
"National  Finance  Center"  between 
"the"  and  "district". 

16.  It  is  proposed  to  revise  §  113.38(c) 
to  read  as  follows: 

§113.38     Delinquent  sureties. 

•  •  «  «  * 

(c)(1)  Nonocceptance  of  continuous 
importation  and  entry  bond  secured  by 
corporate  surety  by  National  Finance 
Center  The  National  Finance  Center 
may  refuse  to  accept  a  continuous 
importation  and  entry  bond  secured  by 
a  corporate  surety  when  the  surety, 
without  just  case,  is  significantly 
delinquent  either  in  the  number  of 
outstanding  bills  or  dollar  amounts 
thereof.  If  the  National  Finance  Center 
believes  that  a  substantial  question  of 
law  exists  as  to  whether  a  breach  of 
bond  obligation  has  occurred,  it  should 
request  internal  advice  under  the 
provisions  of  §  177,11  of  this  chapter 
from  the  Director,  Carriers,  Drawback 
and  Bonds  Division,  Customs 
Headquarters. 

(2)  Nonocceptance  of  other  bonds  by 
district  director  or  regional 
commissioner.  A  district  director  or 
regional  commissioner,  as  appropriate, 
may  refuse  to  accept  a  bond  secured  by 
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iiii  individual  or  corporate  surety  when 
the  surety,  without  just  cause,  is 
signii'icantly  delinquent  either  in  the 
nuniijer  of  outstanding  bills  or  dollar 
cimount  thereof.  If  the  district  director 
hf.'hi'ves  that  a  substantial  question  of 
I<(w  exists  as  to  whether  a  breach  of 
bund  obligation  has  occurred,  he  should 
request  internal  advice  under  the 
provisions  of  §  177.11  of  this  chapter 
from  the  Director.  Carriers.  Drawback 
and  Bonds  Division,  Customs 
Headquarters. 

(Jl  Siunacceptcmcc  of  bond  upon 
instructions  by  Commissioner.  The 
Commissioner  rr.ay,  when  circumstances 
warrant,  issue  instructions  to  the 
Nation.il  Finance  Center,  district 
directors,  and  regional  commissioners, 
that  they  shall  not  accept  a  bond 
secured  by  an  indiv'dual  or  corporate 
surety  when  that  surety,  without  just 
cause,  is  significantly  delinqnent  either 
in  the  number  of  outstanding  bills  or 
duUar  amounts  thereof. 

(41  .Xi'ticf  ofsart'ty.  The  appropriate 
Customs  officer  may  take  the  above 
actions  only  after  the  surety  has  been 
provided  reasonable  notice  with  an 
opportunity  to  pay  delintiuent  amounts. 
pro\.ide  justification  for  the  failure  to 
pay.  or  demonstrate  the  existence  of  a 
significant  legal  issue  justifying  further 
tiel.iy  in  payment. 

{5(  Ri!{  iciv  and  final  decision.  After  a 
rev»ew  of  any  submission  made  by  the 
Sitretv  under  paragraph  (C|f4|  of  this 
se<  lion,  if  the  appropriate  Customs 
officer  IS  still  of  the  opinion  bonds 
set  ure<i  by  the  surety  should  not  be 
ac(  ppted.  written  notice  of  the  decision 
shall  l)e  provided  !o  the  surety  in  person 
or  by  certified  mail,  return  receipt 
requested,  at  least  5  days  before  the 
date  that  Customs  will  no  longer  accept 
the  t>onds  of  the  surety.  When  notice  is 
sent  to  the  surety  of  the  decision  not  to 
a(  cept  the  surety's  bonds,  the 
Appropriate  Customs  office  shall  notify 
the  Diiector.  Carriers.  Drawback  and 
['o;!(!s  Division.  Customs  Headquarters. 
The  clicision  shall  also  fie  published  in 
the  Customs  Fiulletin. 

(6)  Duration  of  decision.  Any  decision 
not  to  accept  a  given  surety's  b(md  shall 
remain  in  effect  for  a  minimum  of  5  days 
or  until  all  outstand'ng  delinquencies 
are  resolved,  whichever  is  later. 

[7)  Actions  consistent  with 
requirements.  Any  action  not  to  accept 
the  bonds  of  a  surety  under  paragraphs 
U  I  lU.  (2),  and  (:!|,  of  this  section  shall 
be  consistent  with  the  requirements  of 
this  section. 

17.  It  is  proposed  to  revise  §  113.39  to 
read  as  follows: 

§  11 3.39    Procedure  to  remove  a  surety 
from  Treasury  Department  Circular  570. 

If  the  National  Finance  Center,  a 


district  director  or  regional 
commissioner  is  unsatisfied  with  a 
surety  company  because  the  company 
has  neglected  or  refused  to  pay  a  valid 
demand  made  on  the  surety  company's 
bond  or  otherwise  has  filed  to  honor  an 
obligation  on  that  bond,  the  National 
Finance  Center,  district  director,  or 
regional  commissioner  may  take  the 
following  steps  to  recommend  that  the 
surety  company  be  removed  from 
Treasury  Department  Circular  570.  The 
fact  that  collection  proceedings  have 
been,  or  are  to  be.  started  on  a  bond 
does  not  preclude  use  of  this  procedure 
if  the  National  Finance  Center,  district 
director,  or  regiotial  commissioner 
believes  such  action  is  warranted. 

(a)  Report  to  Headquarters.  The 
National  Finance  Center,  district 
director,  or  regional  commissioner  shall 
send  the  following  evidence  to 
Headquarters,  Attn:  Director,  Carriers, 
Drawback  and  Bonds  Division.  If  the 
report  is  from  a  district  director  it  shall 
be  submitted  through  the  appropriate 
regional  commissioner. 

{!)  A  copy  of  the  bond  in  issue; 

(2)  A  copy  of  the  entry  or  other 
evidence  which  shows  that  there  was  a 
default  on  the  bond; 

(3)  A  copy  of  all  notices,  demands  or 
correspondence  sent  to  the  surety 
company  requesting  the  honoring  of  the 
liond  obligation: 

(4)  A  copy  of  all  correspondence  from 
the  surety  company;  and 

(5)  A  written  report  of  the  facts  known 
to  the  National  Finance  Center,  district 
director,  or  regional  commissioner 
showing  the  unsatisfactory  performance 
by  the  surety  company  of  the  bond 
obligation(s). 

(b)  Review  by  Headquarters.  The 
Director.  Carriers,  Drawback  and  Bonds 
Division,  shall  review  submitted 
evidence  and  determine  whether  further 
action  against  the  surety  company  is 
warranted.  If  it  is  determined  that 
further  action  is  warranted,  a  report 
recommending  appropriate  action  will 
be  submitted  to  the  Fiscal  Assistant 
Secretary.  Department  of  the  Treasury, 
as  rec|uired  by  §  223.18(a).  Financial 
Management  Service  Regulations  (31 
CFR  223.18(all.  The  National  Finance 
Center  or  district  director  and  regional 
commissioner  will  be  informed  in 
writing  of  Headquarters  action 
regarding  their  request  for  removal  of 
the  surety. 

William  von  Raab, 
Ccimmissiitncrnf  Customs. 

Approved. 
Francis  A.  Keating  II. 
.^s.'iiKtant  Secretar}'  of  the  Treasur}: 
|FR  Doc.  87-21497  Filed  9-17-«7;  8:45  am] 
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Internal  Revenue  Service 

26  CFR  Parts  1  and  602 

lLR-83-86] 

Low-Income  Housing  Credit,  Public 
Hearing  on  Proposed  Regulations 

agency:  Internal  Revenue  Service, 

Treasury. 

action:  Notice  of  public  hearing  on 
proposed  regulations. 

summary:  This  document  provides 
notice  of  a  public  hearing  on  proposed 
regulations  relating  to  the  low-income 
housing  credit  under  section  42  of  the 
Internal  Revenue  Code  of  1986.  as 
enacted  by  the  Tax  Reform  Act  of  1986 
(Pub.  L  99-514).  These  regulations 
provide  guidance  concerning  the  State 
low-income  housing  credit  authority 
limitation. 

DATES:  The  public  hearing  will  be  held 
on  Monday,  November  9, 1987. 
beginning  at  10:00  a.m.  Outlines  of  oral 
comments  must  be  delivered  on  or 
mailed  by  Friday,  October  23, 1987. 

ADDRESS:  The  public  hearing  will  be 
held  in  the  I.R.S.  Auditorium.  Seventh 
P'loor,  7400  Corridor.  Internal  Revenue 
Building,  1111  Constitution  Avenue. 
NW..  Washington.  DC.  The  requests  to 
speak  and  outlines  of  oral  comments 
should  be  submitted  to  the 
Commissioner  of  Internal  Revenue 
Service.  1111  Constitution  Avenue,  NW., 
Attn:  CC:IJ^:T,  Room  4429.  (LR-03-86), 
Washington.  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 

Angela  D.  Wilburn  of  the  Legislation 
and  Regulations  Division,  Office  of 
Chief  Counsel,  Internal  Revenue 
Service,  1111  Constitution  Avenue,  NW.. 
Washington,  DC  20224,  telephone  202- 
506-3935,  (not  a  toll-free  call). 

SUPPLEMENTARY  INFORMATION:  The 

subject  of  the  public  hearing  is  proposed 
regulations  under  section  42  of  the 
Internal  Revenue  Code  of  1986  as 
enacted  by  the  Tax  Reform  Act  of  1986. 
(Pub.  L.  99-514).  The  proposed 
regulations  appeared  in  the  Federal 
Register  for  Mondav,  June  22,  19K7  at  (52 
FR  23471). 

The  rules  of  §  601.601(a)(3)  of  the 
"Statement  of  Procedural  Rules"  (26 
CFR  Part  601)  shall  apply  with  respect  to 
the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  the  proposed  regulations 
should  submit  not  later  than  Friday, 
October  23, 1987.  an  outline  of  the  oral 
comments  to  be  presented  at  the  hearing 
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dnd  the  time  they  wish  to  de\ote  to  each 
subject. 

Each  speaker  will  be  limited  to  10 
minutes  for  an  oral  presentation 
exclusive  of  the  time  consumed  by 
questions  from  the  panel  for  the 
government  and  answers  to  these 
questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45  am. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  recpived  from  the  speakers.  Copies 
of  the  agenda  will  be  available  free  of 
charge  at  the  hearing. 

By  dijectinn  of  the  Commissioner  of 
Intpmal  Revenue: 

Donald  E.  Osteen. 

Director,  Legi'thtton  and  Regulations 
Division. 

[FR  Doc.  87-21630  Filed  9-17-87;  8:45  amj 

BILLING  CODE  4a30-0V-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(A-5-FRL-3263-3] 

Approval  and  Promulgation  of 
Implementation  Plans;  nitnois 

AGENCY:  U.S.  Environmental  Protection 
Agency  (USEPA). 

ACTION:  Notice  of  prop<ised  rulemaking; 
extension  of  the  public  comment  period. 

summary:  On  July  14.  1987  (52  FR 
26424).  USEPA  proposed  rulemaking  and 
solicited  public  comment  on  a  revision 
to  the  Illinois  State  Implementation  Plan 
for  Ozone.  USEP.'\  proposed  to 
disapprove  the  State's  pliin  as  not 
meeting  all  requirements  of  Part  D 
(sections  iri-irs)  of  the  Clean  Air  Act 
(Act).  Based  on  that  fmding.  USEP/\  also 
proposed  to  impose  a  construction  ban 
as  set  forth  in  section  110(a)(2){I]  of  the 
Act  on  major  new  stationary  sources  of 
volatile  organic  compounds  (VOCj  in 
the  Illinois  portions  of  the  Chicago  and 
St.  Louis  ozone  nonattainment  areas. 

At  the  request  of  the  State  of  Illinois. 
the  public  comment  period  is  being 
extended  until  October  29.  1987.  to  allow 
additional  time  to  develop  comments  on 
the  complex  issues  presented  in  the 
proposed  rulemaking. 
date:  Comments  must  be  received  on  or 
before  October  29.  1987. 
ADDRESS:  Comments  should  be 
submitted  to.  Gary  V.  Gulezian,  Chief, 
Regulatory  Analysis  Section.  Air  and 
Radiation  Branch  Region  V,  U.S. 
Environmental  Protection  Agency  (5AR- 


26),  230  South  Dearborn  Street.  Chicago. 
Ilhnois  60604. 

FOR  FURTHER  INFORMATtON  CONTACT: 

Randolph  O.  Cano.  (312)  886-6036. 

Datech  Sepiembpr  10.  1987 
Frank  M.  Covington, 
A  ctmg  Ri'g  wnal  A  dministrator. 
|FR  Doc  8--21G05  Filed  9-1  "-87;  8;45  am] 
BILLING  CODE  6560-iO-y 


40  CFR  Part  52 

IFRL-3263-9) 

Approval  and  Promutgatton  cd 
Impiementation  Pians;  Dallas  and 
Tarrant  Cotmttes,  TX;  Extension  of 
PubUc  Comment  Period 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  extension  of  public 
comment  period. 

summary:  EPA  is  giving  notice  that  the 
public  comment  period  for  the  notice  of 
proposed  rulemaking  pubhshed  Julv  14, 
1987  (S2  FR  26421).  reeardrng  the 
proposed  disapproval  of  the  Ehallas  and 
Tarrant  Counties  State  IniplementaHon 
Plan  (SIP)  for  ozone,  is  being  extended 
an  additional  60  days  to  i>Jovemlier  1,3 
1987.  EPA  IS  taking  this  action  in 
response  to  requests  from  the  North 
Central  Texas  Council  of  Govemments 
and  the  Texas  Air  Control  Board,  The 
Texas  Air  Control  Boards  request  was 
for  a  120  day  extension  to  the  comment 
period.  However,  it  is  EPA's  position 
that  an  additional  60  days  is  an 
appropriate  time  penod  to  provide 
comments  on  the  content  of  the 
proposed  disaporoval  package. 

DATE:  Comments  are  now  due  on  or 

before  .November  13,  198". 

ADDRESS:  Send  comments  to  the 
Environmental  Protecij;>n  Agency, 
Region  6,  1445  Ross  .Avenue.  Dallas. 
Texas  75202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thon^as  H.  Diggs.  State  Implementation 
Plan/New  Source  Review  Section,  Air 
Prog.-ams  Branch,  Environmental 
Protection  Agency,  Region  6. 1445  Ross 
■Avenue.  Dallas.  Texas  75202.  telephone 
>214)  655-7214  or  FTS  2,55-~214. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Ozone. 

Authority:  42  U.S.C.  7401-7642. 
Date:  September  11,  1987. 

Robert  E.  Layfon  [r., 

Re'Tional  A  dministrator  ISA). 

|FR  Doc.  87-21609  Filed  &-17-87;  ft45  am) 

BILLING  CODE  &S«0-50-W 


40  CFR  Part  261 

|FRL-3253-€l 

Hazardous  Waste  Management 
System;  Identification  and  Listing  ot 
Hazardous  Waste 

AGENCY:  Environmental  Protection 

Age:ic\. 

action:  Notice  of  data  avaitabhfy  and 
request  for  comment. 


SUMMARY:  On  September  25.  1981.  the 
En\ironmenta!  Protection  Agrnry  fEP.A) 
*  issued  an  interim  final  rule  and  request 
forcwaunent  that  e.xcluded  from 
regulation  waste  sair^iles  collerted  for 
the  sole  purpose  of  testing  to  detefmine 
their  characteristics  or  composition.  In 
the  preamble  to  the  tntenm  f:na!  ruie. 
EPA  Slated  that  it  did  not  intend  the 
exclusion  to  include  the  larger-size 
samples  used  in  treatability  studies  or 
other  tests  at  piiot-&caJe  or  expenmentdl 
facilities.  Several  commenters  raised 
issues  about  the  scope  of  the  exclusion. 
As  a  result  of  the  Dimmtnts  received  oa 
the  interim  final  rule  and  other  available 
data,  the  Agency  ls  reopening  the 
comment  period  on  the  September  25. 
1981,  rule  and  soliciting  comment  on  a 
number  of  specific  issues  concerning  the 
applicability  of  the  exemption  to 
treatability  studies. 

DATES:  EPA  will  accept  public 
comiments  on  this  notice  until  October 
19.  1987.  Comments  postmarked  after 
this  date  may  not  be  considered. 
ADDRESSES:  The  public  must  send  an 
original  a.nc  ;\vo  copies  of  their 
comments  to:  EP.\  RCR.A.  Docket  tS-212) 
{WH-562).  401  -M  Street  SW.. 
Washington.  DC  20460. 

Place  "Docket  number  F-87-TSEF- 
FPTFF"  on  your  comments.  The  Office  of 
Solid  Waste  (OSW)  docket  is  located  m 
the  sub-basement  at  the  above  address, 
and  is  open  from  9:00  am  to  4:00  pm. 
Monday  through  Friday,  excluding 
Federal  holidays.  The  public  must  make 
an  appointment  by  calling  |202)  475-9327 
to  review  docket  materials  The  pmblic 
may  copy  a  maximum  of  50  pages  of 
material  from  any  one  regulatory  docket 
at  no  cost:  additional  copies  cost  S0.20 
per  p>age.  Copies  of  the  comments  on  the 
interim  final  rule  and  the  petitions 
received  are  available  for  viewing  and 
copying  only  in  the  OSW  docket. 

FOB  FURTHER  INFORMATION  CONTACT: 

Tne  RCR.A 'buperf:ir,d  HoHme  at  (800) 
424-9346  or  at  (202)  382-3aX).  For 
technical  information  contrart  Paul 
Mushovic.  Office  of  Sohd  Waste  [WH- 
562B),  U.S.  Environmental  Protection 
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Agency.  401  M  Street  SW.,  Washington, 
DC  20460,  (202)  382-7392. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

On  September  25, 1981  (46  FR  47426), 
EPA  issued  an  interim  final  rule  and 
request  for  comment.  This  rule 
conditionally  excluded  waste  samples 
and  other  samples,  which  are  collected 
solely  for  the  purpose  of  testing  to 
determine  their  characteristics  or 
composition,  from  regulation  under 
Subtitle  C  of  the  Resource  Conservation 
and  Recovery  Act  (RCRA),  including  the 
generator  and  transporter  requirements 
of  Parts  262  and  263  and  the  permitting 
requirements.  The  Agency  granted  this 
exclusion  because  it  believes  that 
certain  incentives  already  existed  for 
the  safe  transport  and  management  of 
waste  samples,  and  that  these 
incentives  would  assure  protection  of 
human  health  and  the  environment 
without  requiring  samples  to  be  subject 
to  the  full  set  of  hazardous  waste 
management  requirements.  These 
incentives  include:  (1)  The  avoidance  of 
duplicative  costs  associated  with 
sample  collection,  transportation, 
testing,  and  storage.  (2)  the  need  to 
receive  analysis  results  before  the 
generator  can  comply  with  the 
hazardous  waste  regulations  and  other 
state  or  local  requirements,  (3)  the 
laboratory's  return  of  the  sample  to  the 
generator  is  typically  part  of  a 
contractual  agreement  (usually  under 
the  premise  that  the  generator  may  have 
proprietary  information  to  protect),  and 
(4)  the  laboratory's  avoidance  of  the 
costs  of  disposal  by  returning  the 
sample  to  the  generator.  The  preamble 
stated  that  EPA  did  not  intend  to 
exclude  from  regulation  the  larger-size 
samples  used  in  treatability  or  other 
studies.  The  preamble,  however,  did  not 
discuss  treatability  studies  that  typically 
require  smaller-size  samples. 

The  preamble  also  stated  that  the 
Agency  had  considered  and  rejected  a 
quantity  limit  for  the  samples  subject  to 
the  exclusion.  Our  rationale  was  that 
available  information  indidcated  that, 
typically,  the  size  of  samples  shipped  tor 
characterization  or  analytical  purposes 
was  about  1  gallon.  However,  the 
Agency  stated  that  it  would  consider 
imposing  a  limit  on  sample  size  if 
comments  or  experience  indicated  that 
larger  shipments  of  samples  do  occur. 
While  most  commenters  supported  the 
exclusion,  several  expressed  concern 
that  S  261.4(d)  did  not  explicitly  apply  to 
samples  used  in  treatability  studies. 


II.  Availability  of  Data 

Since  the  interim  final  rule,  the 
Agency  has  received  the  following  new 
data: 

(1)  Comments  received  in  response  to 
the  interim  final  rule; 

(2)  Two  recent  rulemaking  petitions 
submitted  by  the  Hazardous  Waste 
Treatment  Council  (HWTC)  (only  the 
one  received  on  June  2, 1987  is  being 
considered  in  this  notice);  and 

(3)  A  Memorandum  entitled  "Waste 
Quantity  Required  for  Offsite 
Treatability  studies."  This  memorandum 
was  written  from  Joan  Knapp  and  Bill 
Glynn.  REM  II  Contractor,  on  May  18, 
1987,  to  John  Smith,  EPA/Washington.  It 
was  written  to  provide  to  the  personnel 
involved  in  Superfund  cleanup  activities 
information  on  the  sample  sizes  required 
for  various  treatability  studies. 

Copies  of  these  documents  are 
available  in  the  RCRA  docket  (see 
"ADDRESSES"  section). 

The  Agency  received  22  comments  on 
the  interim  final  rule.  Approximately 
one-half  of  the  commenters  suggested 
that  the  laboratory  sample  exclusion 
should  be  expanded  explicitly  to  include 
treatability  studies.  Some  commenters 
suggested  a  limit  on  sample  sizes  [e.g., 
less  than  5  gallons,  5-10  gallons,  or  55 
gallons).  It  should  also  be  noted  that  in 
the  Agency's  export  rule  (see  51  FR 
28664),  comments  were  reviewed  which 
suggest  that  EPA  exempt  such  samples 
from  the  export  requirements  (see  RCRA 
docket  for  export  rule  for  specific 
comments). 

The  commenters,  and  the  HWTC  in  its 
rulemaking  petitions,  have  argued  that 
the  sample  exclusion  should  be 
expanded  to  include  treatability  studies 
requiring  smaller-size  samples.  They 
maintain  that  such  an  expansion  will 
not  create  a  significant  risk  to  public 
health  and  the  environment,  and  will 
move  substantial  impediments  to  timely 
CERCLA  cleanup  activities  and  RCRA 
corrective  actions.  The  principal  focus  of 
these  arguments  is  that  the  present 
RCRA  Subtitle  C  permit  requirements 
unnecessarily  interfere  with  the 
experimentation  and  research  necessary 
to  evaluate  effective  treatment 
technologies.  The  most  frequently  cited 
regulatory  barriers  are  the  costs  of 
applying  for  a  RCRA  permit,  the  delays 
associated  with  obtaining  Agency 
approval  of  the  application,  and  delays 
prior  to  final  granting  of  the  permit. 

On  June  2, 1987,  EPA  received  a 
rulemaking  petition  from  the  HWTC. 
This  petition  specifically  requests  that 
EPA  amend  the  RCRA  regulations  to 
include  small-scale  treatability  studies 
in  the  §  261.4(d)  exclusion  and  to 
establish  conditional  exclusions  for 


larger-scale  tests.'  The  HWTC  defined  a 
treatability  study  as  an  analysis  in 
which  a  relatively  small  amount  of 
hazardous  waste  is  subjected  to  a 
known  treatment  process  to  determine: 
(1)  Whether  the  waste  is  amendable  to  a 
treatment  process,  (2)  what  pretreatment 
(if  any)  is  required,  (3)  the  optimal 
process  conditions  needed  to  achieve 
the  desired  treatment,  (4)  the  efficiency 
of  the  treatment  process  for  a  specific 
waste  or  wastes,  and  (5)  the 
characteristics  and  volume  of  residuals 
from  a  particular  treatment  process. 
Such  a  treatability  study  can  be 
performed  in  bench-scale,  pilot-scale,  or 
full-scale  equipment. 

Current  RCRA  regulations  require  that 
facilities  treating  hazardous  waste  have 
a  RCRA  permit  or  have  interim  status. 
The  HWTC's  petition  argues  that  this 
requirement,  when  applied  to  small- 
scale  treatability  studies  causes 
unwarranted  difficulties  in  the 
implementation  of  CERCLA  and  will 
have  a  similar  effect  on  RCRA 
corrective  action. 

The  petition  requests  that  §  261.4(d) 
be  interpreted  and  explicitly  amended  to 
exclude  limited  quantities  of  samples  of 
hazardous  wastes  used  for  treatability 
studies,  and  the  shipment  and  storage  of 
those  samples.  The  petition  suggests  the 
following  limits:  (1)  No  one  shipment 
may  exceed  250  kg  (which,  based  on  the 
density  of  water,  is  approximately  the 
volume  of  a  55-gal  drum),  (2)  no  more 
than  1,000  kg  of  exempted  waste  may  be 
present  at  the  treatability  study  facility 
at  any  one  time,  and  (3)  no  more  than 
250  kg  of  exempted  waste  may  be 
subjected  to  treatability  studies  in  any 
one  day.  j 

The  Agency  hbs  included  in  the 
docket  a  memorandum  (item  3,  above), 
which  summarizes  information 
concerning  the  sample  sizes  required  for 
conducting  bench-scale  and  pilot-scale 
treatability  studies  for  Superfund 
cleanups.  This  memorandum  indicates 
that  250  kg  appears  to  be  an  adequate 
sample  size  for  most  smaller-scale 
studies. 

The  Agency  is  currently  considering 
only  smaller-scale  treatability  studies. 
The  second  part  of  HWTC's  proposal 
concerning  exclusions  for  larger-scale 
treatabilities  studies,  and  HWTC's 
petition  for  amending  the  NCP,  will  be 
addressed  separately,  at  a  later  date. 


'  Also,  the  HWTC  sutjmiltcd  a  companion 
rulemaking  pelition  on  May  21. 1987  requesting  thai 
the  Agency  amend  the  CERCLA  National 
Contingency  Plan  (NCP|  to  extend  the  present  on- 
site  treatability  eKetrption  from  permitting  to 
include  off-siie  treatability  studies.  That  petition  is 
not  being  considered  in  this  notice. 
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This  exclusion,  if  expanded,  also 
would  exclude  such  samples  from  the 
export  requirement  codified  at  40  CFR 
262.50. 

in.  Reopening  of  the  Comment  Period 

Since  the  publication  of  the  interim 
final  rule,  the  new  data  identified  above 
has  been  made  available  to  the  Agency. 
The  Agency  currently  is  reviewing  these 
data  to  decide  v^'hether  the  sample 
exclusion  is  40  CFR  261.4(d)  should 
ir.clude  waste  used  in  smaller-scale 
treatability  studies.  As  part  of  this 
review,  the  Agency  also  is  reopening  the 
comment  period  and  soliciting  comment 
on  the  following  issues: 

(1)  Should  the  Agency  promulgate  a 
final  rule  that  expands  the  sample 
exclusion  to  apply  to  small-scale 
treatability  studies? 

(2)  Is  the  definition  of  treatabiHty 
studies  as  proposed  by  the  HWTC 
appropriate? 

(3)  Should  the  exclusion  be  further 
expanded  to  include  other  types  of 
studies,  such  as  liner  rompatability 
studies?  If  so,  what  other  types  of" 
studies  would  benefit  from"  this 
exclusion? 

(4)  Are  the  limitations  proposed  by  the 
HWTC  on  sample  size,  shipment  size, 
and  storage  adequate  to  provide  for 
meaningful  treatability  studies  and  to 
protect  human  health  and  the 
environment  by  minimizing  risk?  If  not, 
please  specify.  (1)  The  limit  [i.e..  sample 
size,  shipment  size,  storage  quantity),  (2) 
whether  it  is  practicable  to  conduct 
treatability  studies  under  the  specified 
limitation,  and  (3)  whether  the  size  limit 
would  protect  human  health  and  the 
environment  by  presenting  de  mmimis 
risk? 

(5)  Should  there  be  an  upper  limit  m 
the  exclusion  to  prevent  a  facility  from 
stonng  and  treating  an  unlimited 
amount  of  hazardous  waste  samples  so 
the  facility  would  be  operating  as  a 
large  scale  treatment,  storage,  and 
disposal  facility?  For  example,  should  a 
limit,  such  as  the  number  of  days 
allowed  to  treat  a  particular  waste  or 
the  total  number  of  days  in  which 
studies  will  be  allowed  per  m.onth.  be 
set?  We  solicit  comments  on  these  or 
any  other  specific  limits  that  could  be 
imposed. 

(6)  The  .•\pency  is  concerned  that 
many  samples  of  the  same  waste  could 
be  subjected  to  and  endless  set  of 
varying  tre.^tment  conditions  to 
circumvent  proper  treatment  or  disposal 
under  RCRA  Subtitle  C.  Is  this  a  valid 
concern,  or  would  this  practice  be 
economically  infeasible? 

(7)  Are  the  incentives  for  safe 
transport  and  storage  of  waste 


characterization  samples  also  present 
for  treatibihty  samples?  If  iwt.  whv  not? 

(81  After  the  treatability  study  is 
completed,  should  a  lim.ii  be  imposed  for 
the  time  the  sample  may  be  present  at 
the  facility  until  it,  or  its  residue,  leaves 
the  facility? 

Comments  are  solicited  on  those 
issues  presented  above,  and  on  any 
other  issues  directly  relevant  to  an 
expansion  of  the  §  261.4(d)  exclusion  to 
include  treatability  studies.  Comments 
on  the  petition  for  CERCLA  exemptions 
or  on  issues  relating  to  other  portions  of 
the  interim  final  "rule  will  not  be 
considered. 

List  of  Subjects  in  40  CFR  Part  261 

Hazardous  Waste,  Recycling. 

Date:  September  14,  1987. 
J.W.  McGraw, 

Acting  Assistant  Administrator. 
[FR  Doc.  87-21h07  Filed  9-17-87:  8:45  am) 

BIU-IMG  CODE  tStO  SO  M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  90 

[PR  Docket  87-312,  RM  5662;  FCC  87-262) 

Private  Land  Mobile  Radio  Services, 
Special  Emergency  Radio  Service, 
Private  Carriers 

agency:  Federal  Communications 

Commission. 
ACTiow:  Proposed  rule. 

SUMMARY:  The  Comm.ission  is  proposing 
to  allow  private  carriers  who  offer 
medical  communications  services  to  be 
licensed  directly  in  the  Special 
Emergency  Radio  Service  (SERSj.  Such 
private  carriers  would  be  able  to  offer 
communications  services  to  other  SERS 
eligibles. 

DATES:  Interested  parties  may  file 
comments  on  or  before  October  30.  1987, 
and  reply  comments  on  or  before 
.Xovember  16, 1987. 
ADDRESS:  Federal  Communications 
Commission,  Washington  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gay  Ludmgtoa  Rules  Branch.  Land 
Mobile  and  Microwave  Division.  Private 
Radio  Bureau,  (202)  634-2443. 
SUPPLEMENTARY  INFORMATION:  This  is  3 
su.T.niary  of  the  Commission  s  .Notice  of 
Proposed  Rulemaking,  PR  Docket  87- 
312,  adopted  August  4  and  released 
September  9.  1987. 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normial  business  hours  in 
t.He  FCC  Dockets  Branch  (Room  230), 
1919  M  Street,  NW„  Washington.  DC 


20037.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service. 
(2021  85--3800.  2100  M  Street.  N'W.,  Suite 
140,  Washington.  DC  20037. 

Surmnary  of  Notice  of  Proposed 

Rulemaking 

1  This  Notice  of  Proposed 

Ri^'e.7iai\;ng  proposes  to  amend  the 
Commission's  rule  governing  the 
eligibility  requirements  in  the  Special 
Emergency  Radio  Service  (SERS).  In  this 
Notice,  we  propose  to  allow  commercial 
enterprises  offering  medical 
communications  serv  ices  to  be  licensed 
directly  in  the  SERS  to  operate  on  a 
private  carrier  basis.  Such  private 
carriers  would  be  able  to  offer 
communications  services  to  other 
entities  eligible  in  the  SERS. 

2.  ProNel,  a  supplier  of  medical 
equipment  and  communications 
syste.ms,  has  Hied  a  Petition  for 
Rulemaking,  requesting  that  §  90.35  of 
the  Commission's  Rules  be  amended  to 
extend  eUgibility  m  the  SERS  to  entities 
who  provide  communications  services 
to  the  medical  service  industry. 
Commumcations  service  providers  not 
having  independent  grounds  of 
eligibility  themselves,  i.e.,  ProNet  are 
not  presently  eligible.  Instead,  Ihey  must 
arrange  for  eligible  users  to  become 
licensees.  In  turn,  the  licensees  contract 
with  the  service  providers  to  manage 
and  operate  the  system. 

3.  In  its  Petition.  PioNet  argues  that 
licensing  of  commercial  operators 
promotes  efficient  spectrum  use  ihrougfa 
consolidation  of  conflicting  or  inefficient 
systems,  and  encourages  development 
of  spectrum-efficient  technology. 
Licensing  commercial  entities  won  t 
compromise  the  integnty  of  the  SERS, 
says  Pro.Net.  because  only  eligibies  will 
be  permitted  to  use  a  commercial 
system,  and  the  commercial  licensee 
will  be  subject  to  Commission  rules, 
regulations  and  sanctions. 

4.  We  received  comments  and  reply 
comments  from  nearly  sixty  parties. 
Those  in  favor  of  Pro.Vefs  petition 
consisted  generally  of  hospitals, 
ambulance  services  and  physicians  who 
maintain  that  Pro.Net's  service  has 
dramatically  improved  their  hospital-run 
com.munications  systems.  On  the  other 
hand,  state  and  private  emergency 
medical  services  (EMS)  providers 
oppose  ProN'efs  proposal,  because  they 
fear  that  its  adoption  would  lead  to 
inappropriate  and  inefficient  use  of 
SERS  spectrum,  especially  ten  frequency 
pairs  known  as  "MED"  channels. 

5  After  close  analysis  of  the 
comments  and  reply  comments,  and 
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taking  into  consideration  our  experience 
with  SERS  spectrum  users,  we  believe 
the  public  interest,  and  the  interests 
specifically  of  the  medical  community, 
would  best  be  served  by  allowing 
commercial  entities  to  offer  private 
carrier  service  to  SERS  eligibles.  We 
wish  to  make  very  clear,  however,  that 
we  do  not  propose  to  change  the 
eligibility  requirements  for  using  SERS 
frequencies,  including  MED  channels. 
Nor  do  we  propose  to  change  the  use 
restrictions  to  which  any  of  these 
frequencies  are  subject. 

6.  Over  the  years,  the  Commission  has 
maintained  two  parallel  objectives 
regarding  the  availability  and  use  of 
SERS  spectrum.  On  the  one  hand,  we 
have  been  concerned  that  the  special 
needs  of  state  and  local  government 
agencies  and  private  EMS  operators  be 
safeguarded.  We  recognize  the  need  to 
protect  health  and  safety  as  a 
paramount  reason  to  protect  the 
integrity  of  SERS  frequencies  from  other 
less  critical  uses.  On  the  other  hand,  we 
believe  that  concerns  of  the  mei..ical 
community  and  the  public's  interest  in 
having  readily  available  medical 
services  are  best  met  by  fostering 
equipment  and  systems  development 
which  uses  all  of  the  available  SERS 
spectrum,  including  channels  utilized  by 
EMS  providers,  in  increasingly  efficient 
and  versatile  ways. 

7.  Satisfying  the  special  needs  of 
SERS  eligibles,  and  at  the  same  time 
encouraging  effective  spectrum  usage, 
are  compatible  objectives.  Private 
carriers  can  increase  efficient  spectrum 
utilization  and  allow  more  users  to 
operate  in  less  spectrum.  This  will  help 
lessen  the  very  overcrowding  and 
inierference  which  plagues  EMS  users 
today.  In  order  to  be  successful 
commercial  ventures,  we  believe  that 
private  carriers  will  give  special 
attention  to  the  unique  requirements  of 
the  special  emergency  community. 

Initial  Regulatory  Flexibility  Analysis 

8.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  604.  a 
initial  regulatory  flexibility  analysis  has 
been  prepared.  It  ii  available  for  public 
viewing  as  part  of  the  full  test  of  this 
decision,  which  may  be  obtained  from 
the  Commission  or  its  copy  contractor. 

Paperwork  Reduction 

9.  The  rule  amendment  set  forth  here 
has  been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
has  been  found  to  contain  no  new  or 
modified  form,  information  collection 
and/or  recordkeeping,  labeling, 
disclosure,  or  record  retention 
requirements,  and  will  not  increase  or 
decrease  burden  hours  imposed  on  the 


public.  Additionally,  no  new  compliance 
requirements  are  being  promulgated. 

Ordering  Clauses 

10.  Authority  for  issuance  of  this 
Notice  of  Proposed  Rule  Making  is 
contained  in  Sections  4(i)  and  303(r)  of 
the  Communications  Act  of  1934,  as 
amended,  47  US.C.  154(i)  and  303(r). 
Interested  persons  may  file  comments 
on  or  before  October  30, 1987,  and  reply 
comments  on  or  before  November  16, 
1987.  All  relelvant  and  timely  comments 
will  be  considered  by  the  Commission 
before  final  action  is  taken  in  this 
proceeding.  In  reaching  its  decision,  the 
Commission  may  take  into 
consideration  information  and  ideas  not 
contained  in  the  comments,  provided 
that  the  fact  of  the  Commission's 
reliance  on  such  information  is  noted  in 
the  report  and  order. 

11.  In  accordance  with  the  provisions 
of  §  1.419  of  the  Commission's  Rules,  47 
CFR  1.419,  formal  participants  shall  file 
an  original  and  five  copies  of  their 
comments  and  other  materials. 
Participants  wishing  each  Commissioner 
to  have  a  personal  copy  of  their 
comments  should  file  an  original  and  11 
copies.  Members  of  the  general  public 
who  wish  to  express  their  interest  by 
participating  informally  may  do  so  by 
submitting  one  copy.  All  comments  are 
given  the  same  consideration,  regardless 
of  the  number  of  copies  submitted.  All 
documents  will  be  available  for  public 
inspection  during  regular  business  hours 
in  the  Commission's  Public  Reference 
Room  at  its  headquarters  at  1919  M 
Street.  NW..  Washington,  DC  20554. 

List  of  Subjects  in  47  CFR  Part  90 

Private  land  mobile  radio  services. 
Special  Emergency  Radio  Service, 
private  carriers. 

Part  90  of  Chapter  1  of  Title  47  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  90— PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

1.  Section  90.33  is  revised  to  read  as 

follows: 

§  90.33    Scope. 

The  Special  Emergency  Radio  Service 
covers  the  licensing  of  the  radio 
communications  of  the  following 
categories  of  activities:  Medical 
services,  rescue  organizations, 
veterinarians,  handicapped  persons, 
disaster  relief  organizations,  school 
buses,  beach  patrols,  establishments  in 
isolated  places,  communications 
standby  facilities,  and  emergency  repair 
of  public  communications  facilities. 
Private  carriers  may  also  be  licensed  in 
the  Special  Emergency  Radio  Service  to 


provide  radio  communications  service  to 
eligibles.  Rules  as  to  eligibility  for 
licensing,  permissible  communications, 
classes  and  numbers  of  stations,  and 
any  special  requirements  as  to  each  of 
these  categories  are  set  forth  in  the 
following  sections.  Frequencies 
available  for  these  categories  of  services 
are  shown  in  a  separate  frequency  table. 

2.  Section  90.52  is  added  to  read  as 
follows: 

§  90.52    Private  carriers. 

Eligibility.  Private  carriers,  as  defined 
in  §  90.7,  may  be  licensed  to  provide 
service  to  any  Special  Emergency  Radio 
Service  eligible,  subject  to  the 
requirements  and  limitations  set  out  for 
use  of  the  frequencies  listed  in  §  90.53. 

Federal  Communications  Commission. 
William  J.  Tricarico, 
Secretary. 
[FR  Doc.  87-21408  Filed  9-17-87;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 


50  CFR  Part  17 


Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Endangered 
Status  for  Independence  Valley 
Speckled  Dace  and  Clover  Valley 
Speckled  Dace 

agency:  Fish  and  Wildlife  Service, 
Interior. 

action:  Proposed  rule. 

summary:  The  Service  proposes 
endangered  status  for  the  Clover  Valley 
speckled  dace  [Rhinichthys  osculus 
oligoporus]  and  Independence  Valley 
speckled  dace  [Rhinichthys  osculus 
lethoporus).  pursuant  to  the  Endangered 
Species  Act  of  1973,  as  amended.  The 
former  is  known  from  only  two  small 
springs  in  northwestern  Nevada  and  the 
latter  from  only  one  spring  in  the  same 
area.  Both  are  in  jeopardy  because  of 
their  extremely  limited  distribution,  the 
vulnerability  of  their  habitats  to 
perturbation  by  human  irrigation 
practices,  and  the  introduction  of  non- 
native  aquatic  species. 

Such  activities  have  eliminated  one 
population  of  the  Clover  Valley  speckled 
dace  and  caused  extinction  of  another 
fish,  the  Independence  Valley  tui  chub 
[Gila  bicolor  isolota],  formerly  found  in 
the  spring  inhabited  by  the 
Independence  Valley  speckled  dace. 
The  Service  seeks  comments  from  the 
public  on  this  proposal. 
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dates:  Comments  from  all  interested 
parties  must  be  received  by  November 
17,  1987.  Public  hearing  requests  must  be 
received  by  November  2.  1987. 

ADDRESSES:  Com.ments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  U.S.  Fish  and  Wildlife  Service.  500 
N.E.  Multnomah  Street,  Uoyd  500 
Buildmg.  Suite  1692.  Portland,  Oregon 
97232.  Comments  and  materials  received 
will  be  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Wayne  S.  White.  Chief.  Division  of 
Endangered  Species,  at  the  above 
address  (503/231-6131  or  FTS  429-6131). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Clover  Valley  speckled  dace  was 

first  collected  on  September  14. 1934,  by 
Dr.  C.L.  Hubbs  and  his  family  (Hubbs  pt 
al.  19"4).  It  was  not  recognized  as  a 
unique  form  of  speckled  dace  until  Drs. 
Hubbs  and  Miller  (1972)  described  it  as 
a  subspecies  endemic  to  two  springs  in 
Clover  Valley.  Elko  County,  Nevada. 
The  Independence  Valley  speckled  dace 
was  not  collected  until  Aug.ist  25.  1965. 
It  was  also  described  by  Hubbs  and 
Miller  (1972)  as  a  distinct  subspecies  of 
speckled  dace  found  only  in 
Independence  Valley 

Speckled  dace  are  members  of  the 
minnow  family  of  fishes  (Cyprinidae), 
which  is  found  in  many  waters  of 
western  North  America.  They  are  able 
to  occupy  a  wide  variety  of  habitats. 
ranging  from  cold  streams  and  rivers 
with  rocky  substrates  to  small  thermal 
springs  with  silt  substrates.  Their 
adapiability  to  a  broad  range  of 
environments  has  allowed  them  to 
persist  in  habitats  too  harsh  for  the 
survival  of  many  other  fish  species. 
Isolation  of  populations  has  permitted 
genetic  divergence  and  resulted  in  a 
number  of  morphologically  distinct 
forms  recognized  as  subspecies.  Their 
diet  consists  primarily  of  insects,  and 
their  maximum  length  rarely  exceeds  4 
inches. 

Speckled  dace  are  distinguished  from 
other  minnows  by.  among  other 
characters,  the  shape  and  arrangement 
of  pharyngeal  teeth  (usually  slightly 
curved  and  hooked  in  a  1.  4-4.  1 
formula)  and  the  presence  of  well- 
developed  radii  completely  around  the 
scales.  Coloration  is  typically  olive- 
green  on  the  back,  fading  to  silver/gold 
on  the  stomach.  As  the  vernacular  name 
suggests,  black  spots  may  be  randomly 
arranged  over  the  body.  A  distinct  black 
lateral  stripe  usually  extends  from  the 
forebody  to  the  caudal  fin. 
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The  Clover  Valley  speckled  dace  and 
Independence  Valley  speckled  dace  are 
believed  to  be  derived  from  an  ancestral 
form  similar  to  the  Lahontan  speckled 
dace  [Rhsnichthys  osculas  rohustus], 
which  presently  occupies  the  Humboldt 
River  system  in  northern  Ne\ada.  They 
are  distinguished  from  the  latter  by  their 
less  developed  lateral  line  system  on 
both  the  body  and  head.  The  Clover 
Valley  speckled  dace  is  further 
distinguished  by  the  anterior  location  of 
Its  pectoral  fins  and  a  lower  number  of 
pelvic  fin  rays  (6  versus  typically  8  for 
speckled  dace)  (Hubbs  and  Miller  1972). 
The  Independence  Valley  speckled  dace 
is  dwarfed,  with  a  more  laterally 
compressed  body  than  is  characteristic 
of  speckled  dare  in  general.  Its  lateral 
line  is  less  developed,  its  caudal 
peduncle  is  deeper,  and  its  pectoral  fin 
rays  are  fewer  than  in  the  Clover  Valley 
speckled  dace.  It  is  also  distinguished 
from  the  latter  by  its  straighter  and  more 
oblique  mouth  (Hubbs  and  Miller  1972), 

Both  of  these  speckled  dace  are 
restricted  to  small  springs  and  their 
outflows.  Vinyard  (1983)  and  Hubbs  et 
aJ.  (1974)  located  the  Clover  Valley 
speckled  dace  in  small  irrigation 
impoundments  and  in  ditches  radiating 
from  them  into  irrigated  pasture  land. 
Hubbs  et  al.  (1974)  also  recorded  the 
dace  in  isolated  portions  of  spring-fed 
streams  located  upstream  from  these 
impoundments.  Vinyard  (1983)  and 
Hubbs  et  a!.  (1974)  recorded  the 
Independence  Valley  speckled  dace 
from  shallow  marshlands  spreading 
away  from  deep  pools  associated  with 
spring  sources. 

All  habitats  of  both  species  are 
situated  on  private  land  supporting 
ranch  operations.  Neither  of  these 
speckled  dace  have  been  widespread  in 
historic  times.  Early  collections  made  in 
1934  did  not  locate  the  Independence 
Valley  speckled  dace,  and  located  only 
one  Clover  Valley  speckled  dace 
population  (Hubbs  et  al.  1974). 
Subsequent  surveys  conducted  in  1965, 
however,  located  the  Independence 
Valley  speckled  dace  and  an  additional 
population  of  Clover  Valley  speckled 
dace  (Hubbs  et  al.  1974).  Both  dace  were 
noticeably  scarce  when  these  surveys 
were  conducted. 

Hubbs  et  al.  (1974)  attributed  the 
rarity  of  these  speckled  dace  to  habitat 
alterations  to  facilitate  irrigation,  and  to 
the  presence  of  rainbow  trout  (Salmo 
gairdneri)  and  largemouth  bass  (Micro 
terus  salmoides)  introduced  for  sport 
fisheries.  Population  sizes  of  these 
speckled  dace  have  been  known  to 
fluctuate  in  response  to  the  presence  of 
the  non-native  fish  species.  For  example, 
in  19t)4  numerous  Clover  Valley 
speckled  dace  were  present  in  a  spring- 


fed  impoundment  that  had  recently  been 
stocked  with  rainbow  trout:  however,  a 
1965  survey  of  the  same  locality  found 
the  dace  scarce  and  restricted  to  a  small 
portion  of  stream  near  the  spring  source 
where  they  could  best  avoid  rainbow 
trout  (Hubbs  et  al.,  1974).  Vinyard  (1983) 
failed  to  locate  any  dace  at  this  site 
during  several  surv  eys  in  1983. 

Hubbs  et  al.  (1974)  noted  the  scarcity 
of  the  Independence  Valley  speckled 
dace  in  its  sole  habitat  during  1965.  the 
first  time  this  fish  was  collected. 
Vinyard  (1983)  also  observed  its  scarcity 
and  recorded  dace  only  in  shallow 
water  not  inhabited  by  bass  and  bluegill 
[Lepomis  marirorhirus).  That  the 
presence  of  the  latter  threatens  the 
Independence  Valley  speckled  dace  is 
evident  by  the  extinction  of  the 
Independence  Valley  tui  chub  (Gilu 
bicolor  isolata).  This  chub  was  endemir. 
to  the  same  spring  inhabited  by  the 
dace,  and  disappeared  following  the 
introduction  of  the  bass  and  bluegill 

Summary  of  Factors  Affecting  Iht- 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.)  and 
regulations  (50  CFR  Part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  Lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  the  Clover  Valley 
speckled  dace  [Rhinichthys  osculus 
oligoporus]  and  Independence  Valley 
speckled  dace  [Rhinichthys  osculus 
letboporus]  are  as  follows: 

.4.  The  Present  or  Threatened 
Destruction.  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

As  presented  in  the  "Background" 
section,  several  factors  have  affected 
the  decline  of  these  speckled  dace. 
Neither  the  dace  nor  their  habitats  were 
known  before  settlers  moved  into  the 
area  and  began  manipulating  springs  to 
facilitate  irrigation.  Therefore,  precise 
limits  of  their  historical  ranges  are 
unknown.  However,  information 
gathered  about  other  dace  occupying 
other  springs  within  northern  Nevada 
indicates  these  speckled  dace  occupied 
all  of  the  streams  and  wetlands 
maintained  by  local  spring  discharge 
The  quantity  of  habitat  was  probably 
never  large,  because  the  springs  utilized 
are  small:  none  of  these  habitats  are 
supported  by  springs  discharging  more 
than  2,000  gallons  per  minute  (Garside 
and  Schilling  1979). 
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Initial  surveys  for  the  Clover  Valley 
speckled  dace  in  19v'i4  found  that  springs 
occupu'd  by  the  dare  had  been  altered 
at  a  nrjch  earlier  date.  The  outflows 
were  impounded  in  small  reservoirs 
prior  to  being  dist.-Jbuted  to  various 
irrigated  pastures  (Hubbs  et  al.  1974). 
The  ditched  habitats  existing  down 
gr.id:t  r.t  from  these  reservoirs  varied 
from  -vvatered  to  d-ied  depending  on 
where  irrigated  land^  were  situated 
relative  to  the  ioLaiion  of  reserviors.  The 
\ariir:ble  water  application  regime, 
which  continues  today  (Vinyard  1983), 
prohibited  the  long-term  presence  of 
dace  and  their  habitat  in  areas 
dow.istream  from  the  reservoirs  and 
was  probably  responsible  for  the 
scarcity  of  dace  in  these  streams. 

Manipulation  of  habitats  downstream 
f'-om  the  reservoirs  relegated  dace 
populations  to  reserviors  and  the  small 
sections  of  stream  between  the 
impoundments  and  the  springs.  Vinyard 
( :98.":i  reported  a  heavy  growth  of 
aquatic  vegetation  in  these  reservoirs, 
which  was  controlled  in  the  past  by 
application  of  aquatic  herbicides.  Use  of 
these  particular  herbicides  has  not 
continued  to  the  present,  because  they 
are  no  longer  manufactured.  Many  of 
these  types  of  chemicals  are  toxic  and. 
unless  carefully  applied  are  lethal  to  fish 
lite  It  is  possible,  tiieiefore,  that 
populations  of  Clover  Valley  speckled 
dace  were  further  reduced  during 
aquatic  weed  cont.rol.  Continued  interest 
in  controlling  aquatic  vegetation 
indicates  that  these  populations  may  be 
affected  by  future  herbicide 
applications. 

Viability  of  dace  populations  has  also 
been  affected  by  introductions  of  non- 
Hnt!'.  e  fishes.  Hubbse/o/  (19~4) 
reported  low  dace  populations  when 
rainbow  trout  were  introduced  into 
reservoirs,  barge  dace  populations  were, 
however,  reported  at  times  when  trout 
had  not  been  stocked  and  were, 
therefore,  scarce  or  absent.  Courtenay 
and  Stauffer  (1984)  reviewed  the 
detrimental  impacts  of  introduced  fishes 
on  native  fish  populations  throughout 
the  world. 

The  manipulation  of  reservoir  levels 
may  also  adversely  affec!  dace 
populations  by  effectively  decreasing 
the  amount  of  pnr.d  habitat  and  forcing 
the  fish  to  take  refuge  m  downstream 
irrigation  ditches.  There  the  dace  are 
vulnerable  to  extirpation  when  their 
habitat  is  dried  by  water  management 
practices  that  require  continuous 
changes  in  the  water  flow  in  the  ditches 
being  used  to  irrigate  different  pastures 
1  .ie  known  distribution  of  the  Clover 
\.  alley  speckled  dace  has  changed  over 
the  past  20  years.  It  presently  occurs  in 
two  springs,  but  has  been  eliminated 


from  \\  arm  Springs  in  Clover  Valley 
(Hubbs  et  al  1974.  Vinyard  1983J.  Both 
of  the  existing  populations  are  restricted 
to  local  habitats  within  impoundments 
and  seasomilly  in  their  tributary  streams 
(Vinyard  1983).  The  size  of  these 
populations  is  unknown,  but  each  is 
believed  to  exceed  several  hundred 
individuals  during  the  summer  when 
they  reach  their  maximum  levels. 

The  Independence  Valley  speckled 
dace  has  never  been  known  to  be 
abundant  and  has  always  been  known 
from  n  single  spring  system.  Hubbs  et  al. 
(1974)  reported  the  dace  to  be  so  scarce 
during  their  attempts  to  collect  it  in  1965 
that  it  was  difficult  to  locate  the  number 
required  fof  taxonomic  analysis. 
Vinyard  (1383)  confirmed  its  existence 
in  only  one  spring  and  noted  that  the 
dace  was  orly  in  those  areas  not 
occupied  by  largemouth  bass  and 
bluegill.  Therefore,  the  dace  presently 
occupies  less  habitat  than  it  did  in  1965. 
The  limited  habitat  occupied  by  this 
speckled  dace  implies  that  any  increase 
in  ranch  operations,  which  adversely 
affects  its  habitat,  is  likely  to  cause  a 
population  decline. 

B.  OviTutilization  for  Commercial, 
Recreational.  Scientific,  or  Educational 
Purpofies 

The  small  population  size  and  limited 
distribution  of  these  fish  makes  them 
vulnerable  to  deleterious  depletion  by 
collection,    i 

C.  Disease  or  Predation 

Neither  of  these  speckled  dace  have 
been  examined  for  disease.  A  number  of 
diseases  are  known  to  occur  naturally  in 
other  speckled  dace  populations  in  the 
Great  Basin;  however,  these  are  not 
believed  to  have  a  substantial  impact  on 
population  viability.  The  establishment 
of  non-native  fishes  in  these  habitats 
may  have  provided  an  avenue  for 
foreign  diseases  to  be  introduced.  Such 
introductions  of  disease  have  occurred 
in  other  portions  of  Nevada.  Minckley 
and  Deacon  (1968)  reported  the 
introduction  of  foreign  parasites  into  the 
Moapa  River  t-ystem  in  southern 
Nevada,  which  apparently  accompanied 
the  establishment  of  exotic  fishes  in  the 
local  springs  and  streams.  Analysis  of 
native  fishes  in  the  Moapa  Valley 
showed  that  these  parasites  have 
successfully  infected  the  local  fish 
community  and  may  be  depressing 
populations.  No  introduced  parasites  or 
diseases  are  known  to  infect  these  two 
speckled  dace. 

Sport  fishes  introduced  into  North 
America  have  frequently  been  reported 
as  preying  upon  or  competing  with 
native  fishes.  In  many  inst.qnces  exotic 
species  hav^  caused  the  native  fishes  to 
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be  eliminated  (Minckley  1973,  Movie 
1976.  Taylor  et  al.  1984)'.  Extinction  of 
the  Independence  Valley  tui  chub 
following  introductions  of  largemouth 
bass  and  bluegill  provides  strong 
evidence  that  such  introductions  have 
significantly  impacted  the  native  fishes 
occupving  springs  in  northeastern 
Nevada.  The  presence  of  predatory 
species  in  springs  occupied  by  these  two 
speckled  dace  is  noted  as  being  a  major 
factor  depressing  their  populations 
|Hubbse/o/.  1974). 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

These  species  are  not  protected  by 
any  known  regulatory  mechanisms. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  its  Cofitinued  Existence 

Vandalous  acts  have  never  been 
known  to  affect  rare  aquatic  species  in 
Nevada:  however,  threats  of  vandalism 
were  m.ade  that,  if  carried  out,  would 
have  reduced  or  eliminated  populations 
of  rare  species. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by 
these  species  in  determining  to  propose 
this  rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  both  the  Clover 
Valley  speckled  dace  and  Independence 
V'alley  speckled  dace  as  endangered. 
The  restricted  distribution  of  these 
species,  and  the  immediate  and 
potential  problems  jeopardizing  their 
continued  existence,  indicate  that 
endangered,  rather  than  threatened,  is 
the  appropriate  classification.  Critical 
habitat  is  not  being  proposed  for  the 
reasons  discussed  below. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  any  habitat  of  a  species  which 
is  considered  to  be  critical  habitat  at  the 
time  the  species  is  determined  !o  be 
endangered  or  threatened.  With  regard 
to  the  two  speckled  dace,  the  Service 
finds  that  designetion  of  critical  habitat 
is  not  prudent  at  this  time.  As  discussed 
under  Factors  A.  B,  and  E.  in  the 
"Summary  of  Factors  Affecting  the 
Species,"  these  fish  are  vulnerable  to 
unlawful  collection  and  vandalism. 
Designation  of  critical  habitat  would 
entail  publication  of  precise  habitat 
locations,  delineating  the  distribution  of 
these  fishes  and.  therefore,  would  make 
the  species  more  susceptible  to  unlawful 
collection  and  vandalism.  All  involved 
parties  and  landowners  will  be  notified 
of  the  location  and  importance  of 
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protecting  the  habitat  of  these  species. 
F^rotection  of  habitat  will  be  addressed 
through  the  recovery  process  and  the 
section  7  consultation  process,  as 
explained  below. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  listing.  Some  actions 
may  be  initiated  prior  to  listing, 
circumstances  permitting.  Recovery 
actions  that  may  be  beneficial  to  these 
species  include  conservation  easements 
and  consequent  effective  management 
of  the  springs  where  the  fish  live,  and 
protective  measures  to  prevent 
vandalism,  habitat  disturbance,  and 
introduction  of  predatory  fish.  Specific 
management  actions  that  might  be 
negotiated  pursuant  to  conservation 
easements  with  private  landowners 
would  be  leaving  sufficient  water  in 
springs  and  outflows  during  irrigation 
work,  leaving  some  vegetation  intact  in 
the  course  of  clearing  irrigation  canals, 
and  not  using  herbicides.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  informally  with  the 
Service  on  any  action  that  is  likelv  to 
jeop.irdize  the  continued  existence  of  a 
proposed  species  or  result  in  destruction 
or  adverse  modification  of  proposed 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service. 

The  restriction  of  the  two  speckled 
dace  to  private  land  indicates  that  the 
involvement  of  Federal  activities 
regarding  these  species  will  be  minimal. 
The  U.S.  Army  Corps  of  Engineers  may 


be  required  to  issue  permits,  in 
compliance  with  section  404  of  the 
Clean  Water  Act,  for  activities  that 
dredge  and  fill  wetlands  occupied  by  the 
fish.  No  other  Federal  activities  are 
known  to  be  involved. 

The  Act  and  implementing  regulations 
found  at  50  CFR  17.21  set  forth  a  series 
of  general  prohibitions  and  exceptions 
that  apply  to  all  endangered  wildlife. 
These  prohibitions,  in  part,  mdke  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to  take, 
import  or  export,  ship  in  interstate 
commerce  in  the  course  of  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  any 
listed  species.  It  also  is  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildlife  that  has  been 
taken  illegally.  Certain  exceptions  apply 
to  agents  of  the  Service  and  State 
conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
threatened  wildlife  species  under 
certain  circum.stances.  Regulations 
governing  permits  are  at  50  CFR  17.22 
and  17.23.  Such  permits  are  available  for 
scientific  purposes,  to  enhance  the 
propagation  or  survival  of  the  species, 
and/or  for  incidental  take  in  connection 
with  otherwise  lawful  activities.  In  some 
instances,  permits  may  be  issued  during 
a  specified  period  of  time  to  relieve 
undue  economic  hardship  that  would  be 
suffered  if  such  relief  were  not 
availatile. 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  any  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  any 
aspect  of  this  proposal  are  hereby 
solicited.  Comments  particularly  are 
sought  concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof]  to  the  subject 
species; 

(2)  The  location  of  any  additional 
populations  of  these  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  Section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range  and  distribution  of  these 
species:  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  these  species. 

Final  promulgation  of  the  regulations 
on  these  species  will  take  into 


consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  adoption  of  final  regulations  that 
differ  from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  heannp  on  this  proposal,  if 
requested.  Requests  must  be  filed  within 
45  days  of  the  date  of  the  proposal,  Such 
requests  must  be  made  in  writing  and 
addressed  to  U.S.  Fish  and  Wildlife 
Service.  500  NE.,  Multnomah  Street, 
Suite  1602,  Portland.  Oregon  97232. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  .National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangpred  Species  Act  of  1973.  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  m  the  Federal  Register  on 
October  25.  1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  vvildUfe, 
Kish,  Marine  mammals.  Plants 
(agriculture). 


Proposed  Regulations  Promulgation 

.Xccordmgly,  it  is  hereby  proposed  to 
amend  Part  17,  Subchapter  B  of  Chapter 
I,  Title  50  of  the  Code  of  Federal 

Rt^yulatifjn-s,  es  set  forth  below: 

PART  17— (AMENDED] 

1    I'he  dutnoiit>  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L.  93-205.  87  Slat.  884;  Pub. 
L.  94-359.  90  Stat.  911;  Pub.  L  95-632,  92  Stat. 


3751:  Pub.  L.  «>-159,  93  Stat.  1225;  Pub.  L.  97- 
304.  96  Stat.  1411  (16  U.S.C.  1531  et  srq.). 

2.  It  IS  proposed  to  amend  §  17.11(h) 
!iy  adding  the  following,  in  alphabetical 
order  under  ••FISHES,"  to  the  List  of 
Endangered  and  Threatened  Wildlife: 

5  17  11     Endangered  and  threatened 

wildlife. 

*  •  * 

(h)  •  •  •  I 


Coniny>n  name 


Scieniific  naine 


Historic  range 


Vertetxalo 

popu4a(K>n  where 

endangefed  Of 

threatened 


5)alu» 


When  Isted 


Critical 
habitat 


Special 
ru<es 


Dace.  Oover  Valley  soecwed 
D»c»,  mdperioenc«  Vaiiey  speCi- 


Rn-ntc^fyis  osci/i'js  :>ligopofus U.SA  (NV). 

firti-Tcni/tys  osciilas  lethoporus. U.S.A.  (N' 


f: 


Entire.. 
Entire.. 


NA 


NA 


SE 


1987 


UM  I 


D.iled;  .^ugu.st  lb.  198^. 
Su&an  Recce, 

Assi^tatU  SocraUiry  ff>r  Fish  i^rti  I',  ihlltff  a/nl 

Parks. 

|FR  Doc.  67-21582  Filed  »-17-iJ7,  H;4.S  „n,| 
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This    section    oi    the    FEDERAL    REGISTER 
contains    documents   other    than    rules    or 
proposed  ailes  that  are  applicable  to  the 
public.    Notices   of   heanngs   and 
investigations,    committee    meetings,    ager^cy 
decisions   and   rulings,   delegations   o1 
authonty,   fihng   of  petitions   and 
applications   and   agency   statements   of 
organization   and   functions   are   examples 
o»   documents   appeanng   m   ir:,s   section 


DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research  Service 

National  Agricultural  Research  and 
Extension  Users  Advisory  Board; 
Meeting 

According  to  the  Federiil  Advisory 
Committee  Act  of  Oclober  6,  }97Z  (F^b. 
1.  92-163.  86  Stat.  770-776),  the  Office  (if 
Grants  and  Program  Systems. 
Cooperative  State  Research  Service, 
annount  es  the  following  niet-tinK: 

Narnr:  National  Agricuhurai  ResfcTf  h 
and  Extension  Users  Advisory  Board. 

Date:  October  26-28, 1987. 

Time:  8:00  a.m. — 5:30  p.m.,  October 
26-27,  1987 

8:00  a.m.— 12:00  Noon,  October  28. 
1987 

Wocc.- Sheraton  World.  Orlando. 
Florida. 

Type  of  Meeting:  Open  to  the  public. 
IVrsons  may  participate  in  the  meeting 
and  site  visits  as  time  and  space  permit. 

Comments:  The  public  may  file 
written  comments  before  or  after  the 
rrieeting  with  ihe  contact  person  beloiv 

Purpose:  The  Board  will  be  meeting 
with  the  Joint  Council  on  Food  and 
Agricultural  Sciences  to  explore 
programmatic  opportunities  of 
encouraging  cooperation  of  scientists  in 
land-grant  universities,  other 
universities.  Federal  laboratories,  and 
industry  to  enhance  the  potential  nf 
agriculture  biotechnology. 

Contact  Person  for  Agenda  a^Tci  More 
Information:  Marshall  Tarkington. 
Executive  Secretary,  National 
Agricultural  Research  and  Extcnsiori 
Users  Advisory  Board:  Room  ;n6-A, 
Administration  Building,  U,S. 
Department  of  Agricuiiure,  Washington, 
nC  202,50;  telephone  (202)  447-3684. 


Done  in  Washington,  DC,  this  4th  day  of 
September  1987. 

John  Patrick  jortian, 

Adrninistrc:.ir. 

|FR  Di.c.  87-21635  Filed  9-17-87;  8:45  am) 
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Food  and  Nutrition  Service 

Food  Stamp  Program;  Demonstration 
Projects  Using  Electronic  Benefit 
Transfer  (EBT)  Technology 

AGENCY:  Fund  diid  Nntnimn  Service 

I  SUA. 

action:  Notice  of  intent. 

SUMMARY:  This  notice  announces  the 
Department  of  .Agricultures  intention  to 
sponsor  demonstrations  of  electronic 
methods  of  issuing  food  stamp  benefits. 
These  demonstrations  will  operate 
under  the  authority  of  subsections  171a) 
<ind  [b)  of  the  Food  Stamp  Act  of  1977  (7 
L;.S.C,  20261a)  and  (bj).  The 
dcniorist.'-ations  v\iil  allow  the 
Department  to  gain  further  knowledge  of 
the  impact  of  eiectremic  issuance 
technologies  on  the  food  stamp 
issurince,  redemption  and  reconciliation 
processes.  They  are  an  outgrowth  of  the 
Electronic  Benefit  Transfer  (F.BT) 
Demonstration  currently  being 
conducted  in  Reading,  Pennsylvania 

The  Department  is  first  soliciting 
concept  papers  from  interested  State 
and  local  agencies.  Based  on  an 
evaluation  of  these  concept  papers,  full 
proposals  will  be  solicited  from  a 
limned  number  of  sites.  A  final  selection 
dfciSHin  wili  be  made  based  on  the  full 
proposals,  it  is  expected  that  as  many  as 
three  sites  will  be  chosen.  In  selecting 
sites,  particular  emphasis  will  be  placed 
on  systems  with  potential  to  reduce 
current  issuance  costs  and  improve 
a(  f-nuntability  and  security,  while 
miiintaining  or  improving  service  to 
recipients. 

DATES:  This  action  is  effective 
September  18, 1987.  Concept  papers 
should  be  received  no  later  than 
Novemben7, 1987. 

ADDRESSES:  Completed  concept  papers 
shaii  be  submitted  to  the:  Director, 
Program  Development  Division,  Family 
Nutrition  Programs,  Food  and  Nutrition 
Service,  USD  A.  Room  711.  3101  Park 
Center  Dnve,  Alexandn-i.  Va.  22302. 


FOR  FURTHER  INFORMATION  CONTACT: 

Russ  Garciine'-  SiipeiMsor  RDSE 
Section,  Admmistalior  Branch.  Program 
Development  Di\ision.  P'amily  Nutrition 
Programs.  Food  and  Nutrition  Service. 

USDA.  Alexandria.  Va.  22^02 

SUPPLEMENTARY  INFORMATION: 

Classincation 
F\ecutive  Order  12291 

This  notice  has  been  reviewed  under 
Executive  Order  12291  and  Secretary's 
Memorandum.  No.  1,512-1,  and  has  been 
classified  not  major  because  the 
provisions  will  not  result  in:  (1)  An 
annua!  effect  on  the  economy  of  $100 
million  or  more;  (2)  a  major  increase  in 
costs  or  prices  for  consumers,  industries. 
Federal.  State  or  local  governments,  or 
geographical  regions;  or  (3)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  m.arkets. 

Fxe<.ut,ve  Order  123~2 

The  Food  St^mp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10551.  For  the 
reasons  set  forth  in  the  final  rule  and 
related  notice  to  7  CFR  Part  3015, 
Subpart  V  (48  FR  29115).  this  program  is 
excluded  from  the  scope  of  Executive 
Order  12372  which  requires 
intergo\ern.-nental  consultation  with 
State  and  local  officials. 

Regulatory  Flexitiiliiy  Act 

This  notice  has  also  been  reviewed 
with  regard  to  the  requirements  of  the 
Regale lor>  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  September  19,  1980).  S. 
.'\nna  Kondratas,  Administrator,  Food 
and  Nutrition  Ser\ice  (FNS).  has 
certified  that  the  action  will  not  hd\.t  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Reporting  and  Recordkeeping 

This  notice  di'cs  not  contain  reporting 

and  recoidkeeping  requirements  subject 
to  approval  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  the  paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3507). 

Since  the  early  1980  s,  the  Departrr,pr.t 
t'.is  been  experimenting  with  various 
mcfins  to  improve  the  efficiency  and 
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integrity  of  the  Food  Star.ip  Program 
(FSP).  One  major  effort  has  been  the 
initiation  of  a  demonstration  project 
which  tests  the  use  of  an  electronic 
benefit  transfer  (ERT)  system  in  the 
benefit  issuance  and  redemption 
process. 

On  January  10. 1983.  the  Department 
issued  a  Request  for  Proposal  (RFP) 
seeking  an  independent  contractor  to 
dem.onstrate  an  EBT  system  in 
cooperation  with  State  and  local  food 
stamp  authorities,  retailers,  and 
financial  institutions.  In  July  1983,  FN'S 
awarded  a  contract  to  Planning 
Research  Corporation  (PRC).  The 
operational  site  was  Reading. 
Pennsylvania.  The  system  began 
operating  in  October  1984.  It  served  an 
average  food  stamp  caseload  of  about 
3,400  households,  who  made  over  25.000 
electronic  food  purchases  in  about  100 
retail  food  stores  each  month.  The 
demonstration  ended  in  December  1985; 
the  PennsyKania  Department  of  Public 
Welfare  (PDPVV)  subsequently  assumed 
responsibility  for  extended 
drmonstration  project  operations. 

In  parallel  with  that  demonstiation 
contr.ict.  FNS  awarded  a  contract  on 
June  23.  1983  to  Abt  Associates,  Inc.  to 
evaluate  the  demonstration.  The 
evaluation's  main  objective  was  to 
compare  the  EBT  system  to  the  coupon- 
based  issuance  and  redemption 
procedures  previously  utilized  in 
Reading.  The  evaluation  measured  the 
difference  between  the  two  systems  in 
terms  of  their  administrative  cost,  their 
\  ulnerability  to  benefit  loss  and  abuse, 
.ind  their  impacts  on  participating  food 
retailers,  recipients,  and  financial 
institutions. 

In  the  EBT  demonstration,  the 
recipient  has  a  magnetic-stripe  plastic 
card  .tnd  a  computerized  account  at  the 
EBT  Center.  When  they  are  certified 
eligilile  for  benefits,  food  stamp 
applii.aiUs  receive  the  card,  training  in 
how  to  use  it.  and  a  secret  four-digit 
personal  iilentification  number  (PIN). 
Btjnefits  are  electronically  deposited  in 
each  household's  account.  Once  benefits 
are  posted  to  accounts,  recipients  may 
use  them  to  buy  food  in  any  store 
participating  in  the  demonstration. 

All  retailers  authorized  to  participate 
m  the  Food  Stamp  Program  and  located 
within  a  five-mile  radius  of  central 
Reading  .{ve  eligible  to  take  part  in  the 
demonstration,  and  virtually  all  of  them 
do  participate.  Checkout  counters  are 
equipped  with  termin.ils.  To  buy  food 
With  EBT  benefits,  the  recipient  presents 
the  EBT  card  to  the  cashier,  who  passes 
it  through  the  terminal's  card  reader. 
The  recipient  keys  in  his  or  her  PIN, 
which  is  verified  within  the  terminal. 
The  cashier  then  enters  the  amount  of 
the  purchase.  The  terminal  makes  a  dial- 


up  connection  with  the  EBT  Center 
computer,  which  checks  the  recipient's 
account,  debits  it  for  the  amount  of  the 
purchase,  credits  the  grocer's  account, 
and  sends  an  authorizing  message  back 
to  the  store  terminal.  The  terminal  prints 
a  receipt  for  the  recipient  showing  the 
purchase  amount  and  the  remaining 
balance  in  the  food  stamp  account. 

Once  a  day,  the  EBT  Center  runs  a 
program  to  total  all  retailer  credits. 
Center  staff  then  initiate  an  electronic 
funds  transfer  process,  using  the 
Automated  Clparing  House  (ACH) 
network  operated  by  the  Federal 
Reserve.  Grocers'  bank  accounts  are 
credited  for  their  food  stamp  sales  the 
following  business  day. 

The  evaluation  results,  as  compiled  by 
Abt  Associates,  were  as  follows: 

(1)  The  EBT  system  was  found  to  be 
operationally  feasible.  It  worked  and 
was  well  received  by  the  various  parties 
involved  in  its  use. 

(2)  Retailers  prefer  the  EBT  system  to 
coupons,  primarily  because  it  reduces 
the  post-sale  handling  effort  required  for 
coupons. 

(3)  Recipients  prefer  the  EBT  system 
to  coupons — they  found  it  easier  to  use 
and  spent  less  time  and  money  than 
they  previously  had  spent  to  obtain 
coupons. 

(4)  Banks  strongly  prefer  the  EBT 
system  because  their  role  as  issuance 
agents  is  eliminated  and  their  costs  for 
handling  and  redeeming  food  stamp 
benefits  are  substantially  reduced. 

(5)  By  eliminating  cash  change,  an 
EBT  system  directs  all  food  stamp 
benefits  to  food  purchases, 

(6)  Due  to  the  short  duration  of  project 
operations,  the  impact  of  the  EBT 
system  in  reducing  error,  fraud  and 
abuse  was  generally  unmeasurable. 

(7)  EBT  system  costs  exceeded  ATP/ 
coupon  costs  by  about  9:1.  This  was 
primarily  due  to  high  operating  costs 
and  the  small  demonstration  caseload. 
(Fixed  costs  were  averaged  over  a 
relatively  small  number  of  households). 

(8)  EBT  operating  costs  could  be 
reduced  by  increasing  the  size  of  the 
caseload,  integrating  the  system, 
purchasing  rather  than  leasing 
equipment,  ard/or  operating  the  system 
in  a  routine  setting. 

(9)  Integrated  systems  offer  the  most 
promise  for  reducing  program  costs 
because  system  costs  can  either  be 
spread  over  a  larger  number  of  users  or 
more  organizations  can  share  in  such 
costs.  Integration  can  be  accomplished 
by  developing  a  combined  EBT  system 
which  would  merge  food  stamps  and 
other  benefit  programs  operated  by  the 
State,  i.e.,  Aid  to  Families  with 
Dependent  Children  (AFDC).  General 
Assistance  (GA).  Alternatively,  the  food 
stamp  EBT  system  could  be  "piggy 


backed"  onto  a  commercial  point  of  sale 
(POS)  system,  becoming  one  of  multiple 
users. 

The  final  report  on  The  Impact  of  An 
Electronic  Benefit  Transfer  System  in 
the  Food  Stamp  Program.  Abt 
Associates,  inc..  May  1987.  can  be 
obtained  from  Dr.  Carol  Olander,  Project 
Officer.  Evaluation  Staff.  Office  of 
Analysis  and  Evaluation,  FNS,  USDA, 
Room  1016,  3101  Park  Center  Drive. 
Alexandria,  Va.  22:J02.  Telephone:  (703) 
756-3115. 

In  January  1986.  the  Pennsylvania 
State  Department  of  Public  Welfare 
(PDPW)  assumed  responsibility  from 
PRC  for  the  Extended  EBT 
Demonstration  Project.  During  the 
extension,  PDPW  first  took  over 
administration  of  the  PRC  contract,  next 
took  over  operation  of  the  project  using 
the  original  computer  equipment,  and  in 
the  third  stage  is  operating  the  system 
on  existing  State  equipment.  This  latter 
stage  of  integration  with  other  agency 
functions  has  been  accompanied  by 
technical  enhancements  designed  to 
improve  the  system's  service  to 
recipients  and  retailers.  The  evaluation 
of  this  extension  will  assess  the  costs 
and  benefits  of  the  extension  on  major 
constituencies,  eg..  FNS.  recipients,  food 
retailers,  and  financial  institutions.  The 
final  report  will  also  describe  Stale 
agency  procedures  for  assuming 
operational  responsibilities.  This 
information  will  assist  FNS  in  making 
decisions  regarding  the  future  of  EBT  in 
the  Food  Stamp  Program. 

Related  Studies     | 

On  April  25, 1986.  FNS  announced  in 
the  Commerce  Business  Daily  a  study  to 
review  The  Feasibility  of  Off-Line 
System  Applications  to  Food  Stamp 
Program  Functions.  This  study  will 
determine  the  relevance  and  practicality 
of  applying  off-line  technology  to  food 
stamp  operations  in  view  of  rapid 
technological  developments,  lower  costs 
and  anticipated  user  trends.  In  contrast 
to  the  Reading  EBT  Project,  where 
household  benefits  are  maintained  on  a 
central  computer  file,  off-line  technology 
stores  recipient  data  in  an  individual 
access  device  that  is  in  the  possession 
of  each  household.  Direct  and 
simultaneous  communications  with  a 
central  computer  are  not  required  to 
access  household  data.  The  expected 
products  of  the  study  are  an  analysis  ot 
off-line  technology  applications  to  a 
range  of  food  stamp  functions,  further 
review  of  applications  judged 
acceptable,  and  cost  estimates  for 
development  and  operation.  The 
findings  will  provide  FNS  with  a  sound 
basis  for  making  decisions  about  the 
appropriateness  of  demonstrating  a 
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variety  of  off-line  applications.  The 
study  began  in  October  1986  and  the 
final  report  is  due  to  FNS  in  the  latter 
ha  If  of  1987. 

Notice  of  Intent 

Subsections  17(al  and  |b)  of  the  Food 
Stamp  Act  of  1977  permit  the 
Department  of  Agriculture  to  undertake 
research  that  will  improve  the 
administration  and  effectiveness  of  the 
Food  Stamp  Program  in  delivering 
nutrition-related  benefits,  and  to 
conduct,  on  a  trial  basis,  in  one  or  more 
areas  of  the  United  Stales,  pilot  or 
experimental  projects  designed  to  test 
program  changes  which  might  increase 
the  efficiency  of  the  Food  Stamp 
Program  and  improve  the  delivery  of 
benefits  to  eligible  households 
Accordingly,  the  Department  announces 
its  intent  to  sponsor  demonstrations 
using  electronic  benefit  transfer  (EBT) 
technology  in  the  issuance  and 
redemption  of  food  stamp  benefits. 
Under  this  demonstraton.  States  and/or 
local  agencies  will  design,  develop, 
implement  and  operate  an  EBT  system. 
If  a  vendor  is  used  in  the  operation  of 
such  a  system,  the  State  will  be  solely 
responsible  for  ensuring  its 
performance. 

FTSJS  Research  Priorities 

The  findings  from  the  Reading. 
Pennsylvania  EBT  Demonstration,  with 
the  exception  of  the  administrative  cost 
differential,  were  encouraging  to  the 
Department.  USDA  now  wants  to 
determine  if  it  is  possible  to  design  and 
operate  an  EBT  system  which  will  be 
secure  and  acceptable  to  participants. 
yet  reduce  total  costs  below  those 
associated  with  the  current  coupon 
system.  This  demonstration  project's 
goal  will  be  to  determine  if  these  three 
outcomes  can  be  simultanecusly 
achieved. 

The  Department  has  identified  three 
types  of  EBT  system  configurations 
which  it  believes  would  be  useful  To  test 
in  the  Food  Stamp  Program.  It  is 
recognized  that  other  acceptable  EBT 
systems  designs  may  exist:  the  following 
list  is  not  intended  to  be  exhaustive. 
However,  USDA  wishes  to  stress  that  it 
will  not  be  demonstrating  off-line 
technologies,  i.e..  the  use  of  a  self- 
contained  benefit  access  device,  at  this 
time.  The  results  of  the  feasibility  study 
discussed  earlier,  which  is  currently 
being  conducted,  will  serve  to  guide  our 
further  actions  in  this  area.  Descriptions 
of  the  three  EBT  system  configurations 
follow: 

(11  The  use  of  food  stamp  benefit 
cards  in  conjunction  with  an  existing, 
private  electronic  funds  transfer  [KVT] 
system.  This  would  be  a  "piggy-back" 


system  where  food  stamp  benefit  cards 
would  be  read  by  point-of-sale  (POS) 
machines.  States  would  be  required  to 
ensure  that  all  authorized  stores  within 
the  boundaries  of  the  demonstration 
area  are  given  the  opportunity  to  have 
rOS  de\  :res  located  in  their  stores. 

\'2]  .An  F.BT  system,  which  is  backed  up 
by  a  coupon  issuance  system.  This 
would  serve  as  an  alternative  to 
ensuring  that  POS  devices  were 
available  to  all  stores  within  the 
demonstration  area.  States  would  set  up 
coupon  issuance  terminals  at  designated 
issuance  points  where  benefit  cards 
could  be  read,  debited  and  food  stamp 
coupons  issued. 

(3 1  An  EBT/cash  benefit  card  system, 
where  a  single  card  provides  access  to 
food  stamp  benefits,  ATOC.  GA  and/or 
other  benefits.  Food  stamp  benefits 
would  have  to  be  separately  identified 
to  preserve  their  use  for  food  purchases 
at  auihorized  stores. 

Scope  of  Project 

This  notice  may  result  in  one  or  more 

cooperative  agreements  with  a  State 
agency  or  agencies  for  the  design, 
development,  implementation  and 
operation  of  an  EBT  systems  for  the 
issuance  of  FSP  benefits.  F.\S  has 
chosen  a  cooperative  agreement  as  the 
appropriate  fund.ng  mechanism  because 
FN'S  w;:i  be  subsiantialiy  involved  in  the 
development,  management  and/or 
o\  ersight  of  the  project.  State  and/or 
local  agencies  are  invited  to  submit 
concept  papers  in  response  to  this 
.Notice.  Local  agency  submissions  must 
have  the  support  of  their  respective 
State  agency.  All  concept  papers  will  be 
formally  reviewed  and  evaluated  based 
on  the  criteria  set  forth  in  this  notice 
Evaluation  of  the  concept  papers  is 
expected  to  take  30  days.  Following  the 
evaluation,  a  limited  nomber  of  State 
and/or  local  agencies  will  be  given  six 
months  in  which  to  subm.it  full 
proposals.  (!t  is  FNS'  belief  that  six 
months  will  be  sufficient  to  allow  a 
State  agency  to  initiate  a  contract  with  a 
vendorfs],  if  the  use  of  any  is  planned, 
which  could  be  activated  based  on  the 
availability  of  Federal  funds;  and  that 
design  wo.'k  could  begin  immediately 
upon  State  agency  selection.)  It  should 
be  noted  that  every  agency  asked  to 
subm.it  a  full  proposal  may  not  be 
selected  as  a  project  site. 

Subject  to  the  availability  of  funds, 
FN'S  has  earmarked  approximately  $1.8 
million  for  demonstration  project 
operations.  The  number  of  sites  actually 
selected  will  depend  on  the  quality  of 
the  proposals  and  their  costs.  It  is 
possible  that  only  one  site  will  be 
selected  or  that  numerous  sites  will  be 
selected.  100%  funding  of  the  costs  of 


project  design,  development  and 
implementation,  up  to  the  approved 
budget  amount,  will  be  provided.  Since 
this  is  a  developmental  area.  FN'S  may 
also  provide  for  up  to  50/50  cost  sharing 
should  such  costs  go  above  the  specified 
cap  for  100%  funding.  It  should  be 
emphasized,  however,  that  FNS  is 
looking  to  develop  a  cost-effective  EBT 
system  and  that  costs  will  be  a  major 
factor  both  in  Final  project  selection  and 
long  term  decisions.  Ongoing 
operational  costs  will  be  reimbursed  at 
the  normal  50-50  match  rate,  with 
Federal  costs  capped  at  per-care-month 
costs  associated  with  a  coupon  issuance 
costs 

The  demonstration  project  shall  be 
conducted  in  phases.  Movement  from 
one  phase  to  the  next  shall  be 
predicated  on  a  "CO/NO  CO  "  decision 
from  F.^S.  In  Phase  I.  the  State  agency 
shall  design  an  EBT  system  to  meet  the 
FSP  functional  and  special  requirements 
as  specified  in  this  Notice  and  mandated 
by  laws  and  regulations.  Further,  each 
system  shall  be  designed  to  m.eet 
specific  performance  standards 
prescribed  by  FNS.  Performance 
standards  shall  be  provided  to  States 
selected  to  submit  full  proposals.  They 
will  be  tailored  to  the  proposed  system 
configuration  and  will  address  issues 
such  as  processing  capacity,  response 
times,  and  system  reliability,  security 
and  ease  of  use. 

As  part  of  Phase  II,  each  State  agency 
shall  develop  the  EBT  system  and  then 
test,  on  a  limited  scale,  its  functional 
capabilities.  Such  tests  must  include  all 
the  system  operators  and  include  a 
small  sample  of  recipients,  retailers,  and 
finanicial  institutions. 

In  Phase  III.  each  State  agency  shall 
oversee  the  implementation  and 
operation  of  the  F.BT  demonstration 
system.  As  part  of  each  demonstration 
project,  the  Stale  agency  shall  be 
responsible  for  providing,  at  a  minimum, 
all  management,  coordination  between 
major  participants,  equipment,  software, 
and  services  (e.g..  site  preparation, 
equipment  installation  and 
maintenance,  application  software 
development,  training,  system 
documentation,  transition  support,  and 
necessary  evaluation  data).  The  State 
agency  shall  be  the  primiary  point  of 
contact  for  the  Federal  Government, 
Demonstration  project  participants  shall 
coordinate  all  efforts  through  the  State 
agency  and  shall  present  all  issues/ 
questions  requiring  decisions  to  the 
State  agency  for  resolution. 

The  EBT  System 

This  section  provides  detailed 
information  on  the  operational 


35290 


requirements  for  an  EBT  demonstration 
project. 

(1 1  EBT  Operating  Environment  and 
Functional  Responsibilities.  An  EBT 
system  for  the  issuance  of  FSP  benefits 
requires  changes  to  the  present 
operating  environment  and  functional 
responsibilities.  The  design  of  the  State 
agency's  proposed  EBT  system  shall 
dictate,  to  a  large  extent,  the  operating 
environment  and  the  major  participants' 
functional  responsibilities.  The  EBT 
system  shall  provide  manual  and 
automated  procedures  necessary  to 
satisfy  the  functional  requirements  and 
the  special  FSP  requirements  as 
described  in  this  document. 

An  overv  iew  of  the  basic  EBT 
system's  operating  en\ironment  and  the 
functional  responsibilities,  by  program 
function,  are  provided  below: 

(a)  Authorizing  client  benefits  — 

•  Certifying  households  in 
accordance  with  FSP  regulations. 

•  Establishing  certified  households  on 
an  automated  Master  File  and  Issuance 
Authorization  File. 

•  Issuing  identification  cards  and 
benefit  access  devices. 

•  Assigning  personal  identifiration 
numbers  (PIN's)  or  providing  an 
alternative  veriFication  mechanism. 

•  Initializing  benefit  cards/accounts. 

•  Training  participants  in  system 
usage. 

•  Authorizing  benefit  delivery. 

•  Posting  benefits  to  clients'  accounts. 

•  Providing  recipients'  access  to 
information  on  benefit  availability. 

•  Inventorying  and  securing 
accountable  documents,  including 
unissutid  blank  transaction  documents. 

(b)  Providing  food  benefits  to 
clients — 

•  Verifying  the  identity  of  authorized 
recipients  or  recipients'  representatives 
at  issuance  terminals  or  POS. 

•  Debiting/crediting  client  benefit 
accounts  at  POS  in  conjunction  with 
appropriate  account  and  balance 
validation. 

•  Pr'ividing  back-up  purchase 
procedures  for  those  instances  in  which 
the  electronic  system  is  not  functional. 

•  Delivering  food  benefits  to  clients  or 
clients'  representatives. 

•  Providing  clients'  receipts  for 
benefits  redeemed  and  balance 
remaining  at  POS. 

(c)  Crediting  retailers  and  financial 
institutions  for  benefits  redeemed — 

•  Verifying  bank  account  information 
for  all  retailers  involved  in  the  system. 

•  Creating  records  of  EBT 
transactions  and  totaling  all  credits 
accumulated  by  each  retailer. 

•  Preparing  a  daily  Automated 
Clearing  House  [ACH]  tape  with 


information  on  benefits  redeemed  for 
each  retailer. 

•  Transmitting  the  ACH  tape  to  a 
financial  clearinghouse  institution  for 
transmission  to  the  Federal  Reserve. 

•  Transferring  the  ACH  tape  to  the 
Federal  Reserve  using  EFT  technology. 
The  Federal  Reserve  takes  action  which 
results  in  crediting  retailers  accounts, 
debiting  and  crediting  the  financial 
clearinghouse  accounts  and  debiting 
USDA's  Treasury  Account. 

•  Providing  deposit  informat'on  to 
retailers  on  a  timely  basis. 

(d)  Benefit  Reconciliation  and 
Management  Report  Production — 

•  Reconciling  posted  benefits  to  the 
Issuance  Authorization  File. 

•  Reconciling  individual  recipient 
account  balances  against  account 
activities  on  a  daily  basis. 

•  Reconciling  individual  retail  stores' 
food  stamp  transactions  to  deposit  on  a 
daily  basis 

•  Reconciling  total  funds  into,  exiting 
from,  and,  remaining  in  the  system. 

•  Verifying  retailer  credits  against 
deposit  information  entered  into  the 
ACH  network. 

•  Transmitting  information  to  FNS  on 
retailer  deposits. 

•  Producing  management  reports. 

•  Maintaining  audit  trails. 

(e)  Managing  Retailer  Participation — 

•  Receiving  information  from  FNS  on 
stores  authorized  or  disqualified  to 
redeem  food  stamp  benefits. 

•  Ensuring  that  stores  have  the 
necessary  equipment  and  supplies  and 
that  such  equipment  and  supplies  are 
removed  when  stores  lose  their 
authorization. 

•  Ensuring  that  equipment  is 
maintained  in  working  order. 

•  Training  store  employees  in  system 
operation. 

•  Providing  a  mechanism  for 
compliance  investigations. 

(2)  Special  Food  Stamp  Program 
Requirement.  The  EBT  system  shall 
maintain  the  level  and  quality  of  service 
to  participants  that  is  mandated  by  law 
and  program  regulations.  If  there  is  no 
way  to  avoid  a  conflict  with  basic 
program  requirements,  any  deviations 
necessary  to  accomplish  a  successful 
project  implementation  must  be 
described  and  waivers  of  requirements, 
where  necessary  to  implement  the 
design,  must  be  requested. 

The  State  agency  shall  consider  the 
following  items  in  the  design  of  the  EBT 
demonstration  system,  the 
demonstration  of  the  EBT  system,  and 
the  possible  transition  to  a  broader  EBT 
system  implementation. 

•  Recipient  Access:  The  EBT  system 
shall  provide  for  minimal  disruption  of 
recipients'  access  to  retail  outlets.  The 


system,  therefore,  must  ensure  the 
cooperation  of  currently  authorized 
stores.  Because  recipient  access  is  a 
critical  element  of  the  FSP.  the  State 
must  consider  how  retailers' 
participation  will  be  maintained  under 
the  EBT  system. 

•  Equal  Treatment:  The  EBT  system 
shall  maintain  equal  treatment  for  food 
stamp  customers.  Retailers  may  be 
tempted  to  require  recipients  to  check 
out  at  exclusive  registers  or  particular 
areas  of  the  store.  It  will  not  be 
acceptable  to  establish  special  lines 
which  are  only  for  food  stamp 
customers.  However,  if  special  lines  are 
established  for  check  cashers  and 
holders  of  other  debit  cards,  food  stamp 
customers  could  also  be  assigned  to 
such  lines  Strategy  for  avoiding  unequal 
treatment  and  negative  impacts  on  food 
stamp  transaction  time  should  be 
developed. 

•  Knowledge  of  Allotment  Balance; 
The  EBT  system  shall  provide  recipients 
with  informational  access  to  the  system 
without  their  having  to  make  a 
purchase.  Recipients  must  also  receive 
information  about  their  allotment 
balance  at  the  time  of  food  purchases 
Households  will  need  to  know  their 
balance  in  order  to  plan  purchases. 

•  Retention  of  Remaining  Monthly 
Balance:  The  EBT  system  shall  allow  for 
the  carryover  from  month  to  month  of 
accumulated  balances  of  household 
benefits  during  the  course  of  the 
demonstration.  However,  if  household 
accounts  are  inactive  for  a  period  of 
time,  the  State  could  arrange  to  "store" 
such  benefits  pending  recontact  by 
recipients. 

•  Replacement  of  Lost,  Stolen  or 
Damaged  Cards:  The  EBT  system  should 
be  capable  of  quickly  replacing  the 
benefit  card  for  any  household  claiming 
its  damage  or  loss,  while  ensuring  that 
the  household  does  not  obtain  more 
than  one  account  with  which  to  access 
the  system.  Similarly,  households 
believing  that  someone  else  has 
unauthorized  knowledge  of  their  PIN  or 
code  must  be  able  to  obtain  a  new  PIN 
within  one  business  day. 

•  Benefit  Adjustment:  Procedures 
must  be  available  to  restore/debit 
benefits  and  sales  that  have  been 
erroneously  debited/credited.  Authority 
for  such  functions  shall  be  limited  to 
appropriate  managers  and  any 
corrections  must  be  fully  documented. 

•  Expedited  Service:  Program 
regulations  at  §  273. 2(i)  require  that 
certain  types  of  households 
demonstrating  immediate  need  be 
provided  benefits  as  soon  as  possible. 
Therefore,  the  EBT  system  should 
provide  for  the  creation  of  a  household 
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issuance  record  file,  and  production  and 
issuance  of  identification  and  benefit 
cards  within  the  specified  timeframes. 

•  Household  Mobility:  The  EBT 
system  must  provide  a  mechanism  to 
allow  households  leaving  or  entering  an 
EBT  project  area  to  convey  their  current 
benefit  allotment  with  them.  If  a  "pure" 
EBT  system  is  in  place,  appropriate 
benefits  must  be  converted  to  coupons 
for  those  leaving  the  demonstration 
area.  This  provision  is  intended  to 
accommodate  those  situations  where 
participants  are  permanently  or 
temporarily  (vacation,  emergency,  etc.) 
relocating  their  place  of  residence. 
Requests  for  instrument  conversion 
solely  for  purposes  of  shopping  across 
boundary  lines  shall  not  be  approved. 

•  Project  Boundar>'  and  Transition 
Problems:  The  area  selected  for  the  pilot 
test  site  should  ideally  be  a  contained 
grocerj^  shopping  area,  in  order  to 
minimize  participants  shopping  in  and 
out  of  the  test  site.  The  State  agency 
shall  specify  how  transitional  problems 
will  be  handled  if  all  stores  are  not 
simultaneously  brought  into  the  system. 

•  Restricted  Access  to  System:"The 
EBT  system  shall  include  procedures  to 
limit  access  to  information  about 
household  entitlement.  While 
households  and  their  representatives 
need  easy  access,  this  need  cannot  open 
the  system  to  abuse  by  retailers, 
cashiers,  or  other  employees.  If 
participants  must  provide  a  PIN  or  other 
access  code  to  enable  verification,  this 
code  should  not  subsequently  be 
available  for  a  clerk  or  others  to  use  in 
obtaining  unauthorized  benefits. 
Similarly,  if  households  fail  to  exhaust 
the  contents  of  their  accounts, 
unauthorized  individuals  should  not  be 
able  to  divert  the  remaining  entitlement 
to  their  own  use.  These  are  critical 
elements  to  the  success  of  this  system, 
and  must  be  provided  for  in  any  design 
considered. 

•  Issuance  of  Household  Benefit  Card: 
The  EBT  system  shall  provide  for 
separation  of  certification,  issuance  and 
card  initialization  functions.  By 
substituting  the  benefit  card  for  other 
authorizing  documents,  such  as  the  ATP, 
access  to  benefits  is  more  rapid  since 
the  intermediate  step  of  ATP  exchange 
for  food  coupons  is  removed. 
Elimination  of  the  ATP.  however,  makes 
security  of  the  benefit  card  more 
important  since  it  becomes  the 
authorizing  instrument  for  access  to 
benefits.  By  having  benefit  card 
production  and  initialization  done  by  an 
issuance  unit  employee  or  staff  other 
than  certification  unit  personnel,  no 
single  agency  employee  or  unit  will  have 
the  ability  to  both  authorize  and  provide 
access  to  the  benefit  allotments. 
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•  Retailer  Identification/Clearance: 
The  EBT  system  shall  include  a  retailer 
validation  check  to  ensure  that  only 
currently-authorized  stores  can  access 
the  system.  Stores  whose  program 
participation  has  been  withdrawn  or 
disqualified  must  be  denied  access 
immediately,  while  newly  authorized 
stores  must  be  included  in  the  system 
quickly  to  ensure  maximum  convenience 
for  participants.  Stores  newly 
authorized  should  be  granted  system 
access  as  quickly  as  possible, 

•  System  Reliability  and  Back-up;  The 
reliability  of  the  EBT  system  is 
absolutely  essential  to  its  success.  In 
contrast  to  existing  credit-card  or  debit- 
card  systems,  the  unavailability  of  the 
EBT  system,  even  temporarily,  would 
impose  severe  hardship  on  households 
largely  or  totally  dependent  on  it  for 
purchasing  their  food.  This  may  be 
addressed  through  full  redundancy  of 
critical  system  components,  through  a 
manual  back-up  system  for  emergency 
use  or  through  an  alternative  mechanism 
(or  some  combination).  Any  system 
chosen  must  be  fully  consistent  with 
FSP  security  requirements  and 
acceptable  to  stores. 

•  Applicability  to  Entire  Food  Stamp 
Program  on  a  Larger  Scale:  The  EBT 
demonstration  will  originally  be 
implemented  in  a  small  scale 
environment.  However,  the  design  of  the 
EBT  demonstration  system  must  be 
suitable  for  a  larger  scale 
implementation,  i.e..  in  project  areas  or 
jurisdictions  with  large-scale  caseloads, 
should  this  later  be  deemed  desirable. 

•  Integrity:  The  system  shall  be 
designed  to  ensure  the  integrity  of 
personnel  and  data  through  separation 
of  responsibilities,  data  reconciliation 
and  other  safeguards  such  as 
encryption,  limited  access  and  security 
bonding.  Points  of  particular 
vulnerability  in  an  EBT  system  include: 
tampering  with  or  creating  recipient 
accounts;  manipulation  of  retailer 
accounts:  erroneous  posting  of  issuances 
to  recipients  accounts;  and  tampering 
with  information  on  the  National 
Automated  Clearing  House  Association 
(NACHA)  tape. 

(3)  Evaluation  of  the  Demonstration. 
A  comprehensive  description  and 
impact  evaluation  of  each 
demonstration  will  be  independently 
carried  out  for  FNS  through  an 
independent  contractor.  State  and  local 
welfare  agency  staff  as  well  as  any 
vendors  involved  in  the  demonstration 
are  expected  to  work  closely  with  the 
evaluation  contractor,  and  cooperate 
fully  in  the  evaluation.  This  section 
describes  the  evaluation  and  the 
requirements  it  places  on  the 
demonstration  site.  The  evaluation's 


general  purpose  is  to  obtain  information 
that  can  be  used  in  making  decisions 
about  agency  support  for  alternative 
issuance  systems.  Four  more  specific 
evaluation  objectives  are  stated  below: 

•  Describe  and  compare  the 
development,  operation  and 
performance  of  each  demonstration 
system  that  is  implemented 

•  Estimate  and  compare  the  costs  for 
each  demonstration  system  that  are 
assumed  by  F\S,  State  and  local  food 
stamp  agencies,  demonstration  vendors, 
food  retailers,  recipients,  and  financial 
institutions. 

•  .Assess  and  compare  the  feasibihty 
of  extending  each  demonstration 
system. 

•  Provide  technical  assistance  to  F.\S, 
The  State  agency  shall  provide,  as 

part  of  the  proposed  system,  those 
procedures  and/or  mechanisms  needed 
to  produce  data  specified  by  the 
evaluation  contractor.  At  a  minimum. 
each  demonstration  system  shall  be 
required  to: 

(a)  Routinely  report  costs  associated 
with  system  design,  development  and 
operations.  Cost  data  shall  be  based  on 
a  complete  and  enumerated  inventory  of 
resources  used  to  develop  and 
implement  the  system.  Categorical  costs 
to  major  participant  groups,  i.e..  State 
and  local  welfare  agencies,  \endors, 
etc.,  shall  be  identified. 

(bj  Maintain  and  submit  a  variety  of 
documents  that  describe  the 
development,  operation  and 
performance  of  the  demonstration. 
These  documents  shall  include,  but  are 
not  limited  to:  (l)  Planning  materials 
(e.g..  design  documents,  system  test 
results,  and  training  manuals);  (2) 
communications  between  system 
participants  (e.g..  memoranda  and 
meeting  notes);  (3)  materials  pertinent  to 
system  operation  (e.g..  organizational 
charts,  position  descriptions,  operator 
manuals,  benefit  usage  and 
reconciliation  and  (4)  performance 
indicators  (e.g..  problem  call  logs. 
response  time  data,  line  busy  reports, 
downtime  logs  and  reconciliation  data). 

(c)  Periodically  complete  data 
collection  forms  developed  by  the 
evaluation  contractor  in  cases  where 
existing  information  is  unavailable  or 
inadequate.  This  activity  shall  include, 
bat  not  be  limited  to  maintaining  logs 
that  describe  recipient  issuance 
problems  reported  to  Food  Stamp 
Program  or  vendor  staff  and  completing 
time  ladders  to  identify  time  spent  on 
tasks  by  select  Food  Stamp  Program  and 
vendor  staff. 

(d!  Participate  in  monthly  interviews 
conducted  by  the  evaluation  contractor. 
Personal  interviews  shall  be  conducted 


periodically  with  key  staff  in  vendor 
organization(s),  Slate  and  local  food 
stamp  agencies,  authorized  retail  food 
stores,  and  participating  financial 
ipstitutions.  Phone  interviews  shall  be 
carried  out  each  month  with  a  similar 
sample  of  key  system  providers, 
(e)  Facilitate  a  variety  of  site 
observations  and  system  tests  to  be 
conducted  by  the  evaluation  contractor. 
These  activities  include  but  shall  not  be 
limited  to;  system  planning  meetings, 
acceptance  testing,  sessions  and 
security  analyses.  Demonstration 
vendors  shall  provide  a  schedule  of 
system  activities  to  the  evaluation 
contractor  at  the  beginning  of  each 
month  and  interim  updates  as  needed. 

Criteria  for  Sponsoring  Electronic 
Issuance  Demonstrations 

•  The  project  must  be  proposed  by  a 
Slate  or  local  agency.  Local  agencies 
wishing  to  apply  must  obtain  the 
support  of  the  State  agency. 

•  Initial  operations  on  a  Statewide 
basis  will  not  be  permitted.  However,  if 
F.\'S  determines  that  the  initial,  limited 
area  project  is  successful,  expansion 
may  be  permitted. 

•  The  project  shall  not  have  an 
adverse  impact  on  the  amount  of 
benefits  available  to  eligible  households. 

•  The  project  must  not  test  unproven 
technology.  Rather.  FNS  is  seeking  the 
adaptation  of  established  technology  to 
the  FSP  environment. 

•  The  project  must  net  result  in  any 
degradation  of  State  or  Federal  fraud 
controls  in  the  certification  or  issuance 
processes.  The  system  must  be  secure 
from  tampering  to  prohibit  unauthorized 
access  to  client  and/or  financial 
information,  and  the  State  must  agree  to 
do  or  to  permit  security  testing  of  the 
system.  Should  any  losses  occur,  the 
State  agency  would  be  strictly  liable. 

•  Each  selected  site  will  receive  a 
specified  amount  for  design, 
developmental  and  implementation 
costs.  Allowable  expenses  over  that 
amount  may  be  reimbursed  at  up  to  a 
50-50  match  rate.  Ongoing  project 
operation  costs  will  be  reimbursed  at 
the  normal  50-50  match  rate,  with 
Federal  costs  capped  at  percase  worth 
costs  associated  with  coupon  issuance 
costs. 

Design  costs  would  include  the 
development  of  operating  manuals,  the 
system  test  plan,  the  implementation 
plan  and  system  design.  Development 
cost  would  include  acquiring  and/or 
modifying  system  hardware  which  will 
be  used  for  initial  testing,  writing  jnd 
testing  software  modules,  resolving 
outstanding  design  issues,  preparing  for 
system  implementation,  and  testing  the 
system  prototype.  In  the  implementation 


phase,  costs  would  include  equipment 
installation  and  testing,  acceptance 
testing,  and  training.  All  evaluation 
costs  incurred  as  a  result  of  cooperating 
with  the  evaluation  contractor  and 
approved  in  advance  will  be  eligible  for 
100%  Federal  funding.  All  demonstration 
activity  is  subject  to  the  availability  of 
FY  '88  Section  17  funds. 

•  The  concept  paper  should  address 
research  priorities  stated  by  FNS  in  this 
notice.  Proposals  containing  certain 
aspects  which  are  not  specifically  stated 
research  priorities  and/or  go  beyond  the 
scope  of  electronic  benefit  technology 
envisioned  by  FNS  should  be  justified 
and  fully  explained  as  an  attachment  to 
the  concept  paper. 

•  System  design,  development, 
implementation,  and  operations  shall  be 
carried  out  by  the  proposing  State  or 
local  agency  end/or  a  contractor{s)  of 
the  State  or  local  agency  which  has 
been  selected  in  a  manner  that  provides 
maximum  open  and  free  competition  or 
Oil  a  noncompetitive  basis  under 
circumstances  permitted  by  OMB 
Circular  A-102,  Attachment  O,  Subpart 
ll.d. 

•  The  State  must  agree  to  participate 
in  an  evaluation  of  the  system's  cost 
effectiveness  and  must  agree  to  provide 
the  data  described  above  in  No.  (3). 
Evaluation  of  the  Demonstration. 

•  Any  selected  project  will  be 
monitored  by  an  advisory  committee 
composed  o.  State.  F.NS  regional  and 
national  office  staff.  The  State  will  be 
required  to  keep  FNS  apprised  of  the 
status  of  the  project  at  every  stage  of 
development.  The  committee  will  review 
all  major  project  documents,  cost  and 
performance  data,  and  conduct  periodic 
on-site  observations. 

•  The  projecfs  level  of  staffing  shall 
not  have  an  adverse  impact  on  the  level 
of  staffing  committed  to  other  food 
stamp  related  activities. 

•  Once  implemented,  the  project  shall 
operate  under  demonstration  status  for 
a  period  mutually  agreed  upon  between 
the  State  and  FNS.  FNS  currently 
envisions  such  projects  operating  for  up 
to  three  years.  However,  a  decision  on 
continued  operation  will  be  made  on  an 
annual  basis. 

The  Concept  Paper 

To  avoid  having  all  State  and  local 
agencies  complete  the  process  of  full 
proposal  preparation,  interested  State 
and  local  agencies  are  being  required  to 
initially  submit  brief  concept  papers. 
Using  the  criteria  stated  in  the  following 
section,  FNS  will  select  those  State  or 
local  agencies  from  which  full  proposals 
are  desired. 

It  is  in  the  full  proposal  stage  that 
States  will  be  expected  to  initiate 


contracts  with  vendors,  if  they  are 
appropriate  to  project  operations.  Such 
contracts  would  be  established  under 
the  caveat  that  final  acceptance  was 
subject  to  the  availability  of  Federal 
funds. 

I.  .System  Description.  In  up  to  seven 
single-spaced  pages,  provide  a  brief 
description  of  how  the  EBT  system 
would  operate.  Indicate  how  your 
system  addresses  FNS'  stated  research 
priorities.  Include  a  short  description  of 
how  each  of  the  following  program 
functions  would  be  carried  out:  (a) 
Authorizing  client  benefits;  (b)  providing 
food  benefits  to  clients;  (c)  crediting 
retailers  and  financial  institutions  for 
benefits  accepted;  (b)  benefit 
reconciliation  and  management  report 
production:  and  (e)  managing  retailer 
participation.  Describe  the  different 
agencies  which  would  be  involved  in  the 
operation  and  the  functions  which  they 
would  perform.  If  the  use  of  a 
contractor(s)  is  planned,  describe  what 
functions  it  would  perform.  Describe 
how  the  proposed  EBT  system  would 
improve  your  current  coupon  issuance/ 
reconciliation  process.  If  you  are  able  to 
quantify  such  benefits,  please  do  so. 
Additional  pages  may  be  added  for 
flowcharts  or  graphic  presentations. 

U.  Site  Description.  In  up  to  four 
single-spaced  pages,  provide  the 
following  information  on  the  area  where 
you  would  implement  the  EIBT 
demonstration.  If  an  alternative  site(s)  is 
being  proposed,  four  pages  per  site  will 
be  accepted. 

(a)  Number  of  food  stamp  households; 

(b)  Number  of  authorized  retailers; 

(c)  Food  stamp  household 
demographics,  with  particular  emphasis 
on  the  shopping  patterns  of  the  proposed 
project  participants; 

(d)  Current  level  of  automation  for 
food  stamp  certification  and  issuance 
functions  and  a  description  of  how  the 
proposed  system  would  interface  with 
the  existing  system;  and 

(e)  Costs  associated  with  the  existing 
issuance  system.  This  should  be 
monthly  per  household  issuance  costs 
which  would  include  issuance  file 
generation,  preparation  and  mailing  of 
authorization  documents  or  coupons, 
vendor  fees  for  any  aspect  of  benefit 
delivery  or  reconciliation,  and  other 
reconciliation  costs.  Benefit  losses 
associated  with  duplicate  issuances  or 
other  misapplication  of  benefits  should 
be  separately  identified. 

111.  Management.  Describe,  in  up  to 
two  single-spaced  pages,  how  the  EBT 
project  would  be  managed  through 
design,  development,  implementation 
and  operation.  Identify  who.  by  position 
title,  would  be  responsible  for  the 
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various  project  phases.  Include  an 
organizational  chart.  If  you  plan  on 
using  a  contractor,  describe  in  what 
capacity. 

F.\S  has  tentatively  established  that 
State  agencies  whose  concept  papers 
are  accepted  would  need  180  days  in 
which  to  submit  full  proposals,  including 
cost  estimates.  Provide  a  proposed 
timeline  for  development  and 
submission  of  a  full  proposal,  indicating 
if  the  180  day  deadline  could  be  met, 
and  if  not.  why  not. 

IV.  Related  Experience.  Describe,  in 
up  to  three  single-spaced  pages, 
previous  experience  of  the  State  agency 
in  developing,  implementing  and 
operating  automated  systems 
applications.  If  currently  employed  staff 
possesses  specific  background  in 
electronic  payment  systems  or  related 
technology  and  will  be  working  on  the 
project,  describe  that  e.xperience. 

V.  Support  of  Affected  Groups.  The 
successful  functioning  of  an  EBT  project 
depends  on  the  commitment  of  all 
affected  groups,  i.e.,  food  stamp 
households,  retailers  and  financial 
institutions.  Describe,  in  up  to  two 
single-spaced  pages,  the  contact  you 
have  made  with  advocacy  and  retailer 
groups  and  potentially  affected  financial 
institutions,  and  their  reactions  (both 
positive  and  negative)  to  the  project's 
concept. 

Evaluation  of  the  Concept  Pajjers 

FNS  has  established  the  following 
weights  which  will  be  used  in  evaluating 
the  concept  papers.  These  weights  have 
been  established  in  a  manner  which  will 
give  the  most  recognition  to  those 
proposals  showing  insight  and  creativity 
in  system  design,  development  and 
operation.  Later  phases  of  selection  will 
focus  on  cost  issues.  In  addition,  points 
will  be  deducted  if  the  page  length 
exceeds  the  maximum  stated  above. 
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Date:  September  15,  1987. 
Ajina  Kondratas, 
Adw.nistrator. 
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Forest  Service 

Electronic  Site  Rental  Fee  Schedule 
for  the  Northern  Region  (R-1) 

agency:  Forest  Service,  USDA. 


ACTION:  Notice  of  adoption  of  rental  fee 
schedule  for  electronic  sites. 


summary:  The  Forest  Service  hereby 
gives  notice  that  it  is  adopting  a  new 
schedule  of  rental  fees  for  electronic 
uses  on  National  Forest  System  lands  in 
the  Northern  Region. 

The  fee  schedule  provides  an  annual 
rental  fee  for  electronic  uses  based  on 
the  type  of  use  authorized.  Electronic 
site  fees  will  be  updated  annually 
through  application  of  the  Implicit  Price 
Deflator— Gross  National  Product  (IPD- 
GNP|  and  the  fee  schedule  will  be 
reviewed  every  5  years  based  on  an 
updated  market  analysis  and  adjusted 
accordingly  as  required  by  agency 
special-use  rules  at  36  CFR  251.57(a). 
The  schedule  is  based  on  sound 
business  management  principles  and  as 
required  by  law  is  m  accordance  with 
comparable  commercial  practices  for 
establishing  fair  market  rental  fees. 

This  schedule  of  rental  fees  has  been 
approved  and  issued  as  a  Regional 
Supplement  to  Forest  Ser\-ice  Manual 
2720 — Special  Uses  Management. 

EFFECTIVE  DATE:  The  fee  schedule  is 
effective  September  8, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

|im  Schoenbaum.  (406)  329-3601  or  Jim 
Hathaway,  (406)  329-3110. 

Background  Information 

We  are  publishing  a  new  fee  schedule 
in  response  to  new  direction  from  the 
Chief,  Forest  Service,  Revised  Forest 
Ser\'ice.  National  Policy  contained  in 
Federal  Register  Vol.  50.  p.  40574.  dated 
October  4,  1985.  established  that 
electronic  use  fees  are  now  to  be  based 
on  the  fair  market  value  of  the  rights 
and  privileges  authorized. 

Since  the  early  1950's,  through 
numerous  directives.  Congress  has 
directed  that  users  of  Federal  land  and 
facilities  pay  fees  representing  fair 
market  value  as  an  equitable  return  to 
the  public.  Most  recently,  the  Federal 
Land  Policy  and  Management  Act  of 
1976  included  this  requirement.  Past  fee 
systems  involving  investment  value  or 
other  methods  were  not  fully  consistent 
with  this  direction.  Although  holders 
ha\e  received  the  benefits  of 
comparatively  low  fees  for  many  years. 
such  fees  a.re  net  equitable  to  other 
National  Forest  System  users  or  the 
general  public  as  land  owners. 

On  April  30, 1987,  the  Northern  Region 
of  the  Forest  Service  published  a 
proposed  fee  schedule  for  electronic 
communication  sites  (52  FR  15740)  and 
requested  comments.  That  schedule  set 
forth  proposed  annual  rental  fees  for 
different  types  of  electronic  use  in 
Montana.  North  Dakota,  part  of  South 


Dakota  and  north  Idaho.  Comments  on 
the  proposal  were  due  by  July  1.  198" 

Summar\'  of  Public  Responses 

The  Region  received  a  total  of  228 
written  responses  to  the  proposal:  of 
these.  37  were  from  existing  holders  of 
electronic  site  permits.  The  Northern 
Region  has  305  existing  electronic  site 
special-use  authorizations.  All  holders 
were  provided  direct  notice  of  the  fee 
schedule  proposal.  All  comments  were 
reviewed  and  given  full  consideration  in 
reaching  a  decision  on  the  final  fee 
schedule.  Major  concerns  are 
summarized  by  topic.  The  number  and 
percentage  of  comments  by  type  of 
respondent  were  as  follows: 


Type  of  respondent 


No. 


Irwviduais •  177 


Per- 
cent 


Amateof  radio  organizations/ 

afiiiations  

Federal,  State,  iocai  govern- 
ment agencies  •  representa- 
tives  

Utility  cornpanies  (electric 
and  telephone) 

TV  radio  companies/ broad- 
casters  

Cable  TV 'broadcast  transla- 
tor districts  ana  assoaations .. 
IndjStry  .'business 


14 


11 


Total 


10 
3 


228 


78 

6 

5 
3 

3 

4 
1 


100 


'  160  were  from  broadcast  translator  sub- 
scrit»ers.  157  repfesenting  one  trans.ator  ois- 
trict 

The  comments  addressed  a  number  of 
topics  relative  to  nine  basic  categories 
of  electronic  communication  sites  and 
their  proposed  fees.  The  number  and 
percentage  of  comments  by  use  type  are 
shown  below.  This  total  is  slightly 
higher  than  the  total  shown  in  the  first 
chart  because  four  respondents  each 
addressed  two  different  use  categories. 


Responses  per  use  type 


No 


Per- 
cent 


1  Common  earner  microwave.... 

2  industnal     (and     military) 
mic'Dwave  

6 

3 
1 
3 

4 
'  169 

7 
1 

38 

3 
1 

3  Passive  reflector 

05 

4  TV  and  radio  broadcast 

5.  Cable  TV  

1 
2 

6  B'^oadcast  translators 

73 

7  T»\'o-way    radio    (site   only 
and  witri  FS  building  space).... 

8  Commercia!  comrnunicator 

9.  Miscellaneous  uses  (mcijd- 

ing    amateur    and    personal 
antenna „ 

3 
05 

16 

Total 

232 

100 

■  160  were  frcxn  individual  subscribers.  157 
representing  orte  translator  district;  six  from 
other  translator  districts:  three  from  Govern- 
ment representatwes. 

Broadcast  Translators 

Proposal:  The  market  study  supports 
an  annual  fee  of  $900  as  fair  market 
\dlue  for  this  use. 

Comments  Received:  One  hundred 
sixty-nine  respondents  expressed 
concern  over  fee  increases.  One 
hundred  sixty  of  these  were  from 
subscribers  not  directly  subject  to 
special-use  permit  fees  who  commented 
about  anticipated  increases  in 
membership  rates,  tax  increases,  or  the 
rising  cost  of  living. 

Many  broadcast  translator 
respondents  felt  that  the  proposed  fee 
schedule  should  recognize  tax  support 
attributable  to  translator  installations. 
They  tend  to  view  fee  increases  as 
"double  taxation"  because  the  Federal 
land  is  owned  by  taxpayers.  They  stated 
that  there  are  no  exceptional  Federal 
costs  since  the  Government  owns  the 
land,  does  not  own  or  maintain  the 
facilities,  nor  provides  any  services  to 
justify  increasing  fees.  In  addition, 
several  of  this  group  believe  that  there  is 
no  other  better  use  for  the  land 
(referring  lo  a  rocky  mountaintop  in  an 
isolated  area). 

Response:  No  comments  were 
received  suggesting  an  alternative  fee 
basis  or  analyzing  the  fee  proposal  for 
broadcast  translators.  The  comments 
were  not  specific  about  the  fee  schedule 
itself.  By  law  and  administrative  order 
the  Forest  Service  must  charge  fees  for 
special  uses.  A  special-use  fee  is  a 
charge  for  private,  exclusive  use  of 
Federal  land  which  does  not  serve  or 
benefit  the  public  at  large  and  often 
limits  other  uses  of  that  land.  It  is  a 
charge  for  a  privileged  use  of  Federal 
land.  The  Federal  Land  Policy  and 
Management  Act  of  1976  requires  that 
fair  market  value  be  paid  for  such  uses. 
The  elevation  afforded  by  mountaintops 
relates  directly  to  their  value  and 
desirability  for  electronic  uses.  This 
value  is  demonstrated  in  the  market 
place. 

Current  charges  for  broadcast 
translators  across  the  Region  were 
reviewed  comparing  several  factors. 
These  included  the  annual  special-use 
rental  fee  currently  charged  to  translator 
permit  holders,  that  fee  converted  into 
the  annual  cost  per  subscriber,  and  the 
annual  subscription  cost  currently 
charged  by  each  holder. 

Translator  groups  charge  their 
subscriber's  fees  renging  from  SO  to  S9<3 
annually.  The  current  annual  Forest 
Service  fee  for  broadcast  translators 
ranges  from  no  charge  to  $100.  This 


amounts  to  a  total  annual  cost  range  per 
subscriber  of  about  $0.07  to  $1.63. 
Clearly,  current  Forest  Service  fees  are 
below  fair  market  value. 

The  final  rule  as  adopted  establish 
broadcast  translator  fees  at  $900.  This 
amounts  to  an  actual  annual  cost  per 
subscriber  ranging  from  $.05  to  $20.00 
(with  two  exceptions  at  $5fi  'o),  and  is 
not  unreasonable.  The  highest  rate  of 
S56.25  per  year  per  subscriber  is  less 
than  individual  subscriber  rates  in  the 
private  market  or  costs  of  alternative 
electronic  reception  services. 

Miscellaneous  Uses 

Proposal:  Several  uses  were  identified 
in  the  proposal  as  requiring  a  $150 
charge  per  unit.  These  include 
installations  of  equipment  used  without 
financial  gain  and  solely  for  the  owners 
private/personal  purposes.  The  Region 
identifies:  (1)  "Receive  only"  equipment 
such  as  personal  TV  and  radio  antennas 
and  satellite  dishes,  (2)  amateur  two- 
way  radio  equipment,  and  (3)  resource 
monitoring  facilities  within  this 
category. 

Comments  Received:  Eight  personal 
use  "receive  only"  antenna  permit 
holders  and  two  Forest  Service  Officers 
suggested  that,  in  consideration  of  the 
restricted  application  and  benefits 
derived,  the  proposed  $150  annual  fee  is 
excessive  for  that  use.  Three  of  these 
holders  state  the  fee  will  cause  them  to 
relinquish  their  permits. 

Thirty  four  of  the  comments 
addressing  fee  increases  for  the 
miscellaneous  use  category  were  from 
individuals  who  have  special-use 
permits  for  private  personal  "receive 
only"  antennas  or  amateur  radio 
operations.  Comments  pertaining  to 
amateur  radio  operations  were 
submitted  by  both  holder  and  non- 
holder  amateur  radio  operators 
(individually,  or  with  group  affiliations) 
and  public  agencies.  The  current  annual 
fee  charged  for  most  of  these  uses  is  $25. 
The  majority  of  amateur  radio 
respondents  felt  that  in  addition  to  being 
high,  fees  for  amateur  radio  operators 
should  be  waived.  This  particular  topic 
is  further  discussed  under  Section  E 
below. 

Fourteen  respondents  provided 
information  on  the  requirements  which 
licensed  amateur  radio  stations  must 
fulfull  in  terms  of  emergency  and 
general  public  service.  Some 
respondents  advised  the  Region  of  the 
extent  of  Federal  and  state  support 
provided  to  the  amateur  radio  program 
and  indicated  high  regard  for  essential 
services  that  amateur  radio  is  required 
to  provide. 

Response:  In  reviewing  the  comments 
regarding  personal  use  receiving 


antennas,  the  Region  recognizes  the 
need  to  accommodate  such  uses  which 
cannot  for  technical  reasons  be  located 
off  National  Forest  System  lands.  The 
Region  considered  the  personal  use  non- 
profit orientation  and  usual  limited 
reception  of  these  installations,  and  the 
final  rule  as  adopted  establishes  a  fee  of 
$75  for  personal  use  "receive  only" 
equipment.  In  establishing  this  fee. 
respondents'  concerns  are  adequately 
provided  for. 

In  response  to  comments  regarding 
amateur  radio,  the  final  rule  as  adopted 
establishes  the  anr.ual  fee  for  qualifying 
amateur  electronic  uses  at  $75.  It  is  the 
responsibility  of  each  amateur  radio 
applicant  and  holder  to  present  its 
qualifications  for  this  consideration  to 
the  authorized  Forest  Service  Officer, 

Otlter  Comments  Received 

A.  Appraisal/Fair  Market  Value 
Assessment 

Proposal:  Fees  would  be  based  on  fair 
market  value  of  the  use,  developed 
through  market  analysis,  and  annually 
adjusted  by  index. 

Comments  Received:  Eleven 
respondents  discussed  the  differences  in 
proposed  fees  among  the  various  Forest 
Service  Regions.  The  Federal  Land 
Policy  and  Management  Act  of  1976 
(FLP\1A)  authorizes  electronic  site  use 
and  requires  that  special-use  fees  be 
based  on  fair  market  value.  All  Regions 
are  directed  to  determine  fair  market 
value  and  to  implement  fees 
accordingly.  The  Forest  Service  is 
striving  to  attain  a  uniform  fee  system 
while  recognizing  that  variations  in 
markets  exist  between  Regions.  The 
Northern  Region  has  coordinated  its 
effort  with  adjacent  Regions  to  help 
insure  as  much  uniformity  as  possible 
considering  these  market  area 
differences. 

Three  respondents  objected  to  the  use 
of  the  Urban  Consumer  Price  Index 
(CPI-U)  for  adjusting  fees.  However, 
actual  lease  information  used  in  the 
rental  study  (including  two  leases 
involving  one  respondent)  indicates  that 
adjusting  by  that  index  is  an  accepted 
common  practice. 

Several  respondents  pointed  out  that 
the  IPD-G.\P  has  been  adopted  by  the 
Forest  Service  for  adjusting  linear  rights- 
of-way  fees.  It  was  suggested  that  the 
IPD-GNP  second-quarter  index  be  used 
in  lieu  of  CPI-U.  While  either  index 
satisfies  the  "fair  market  value" 
requirement.  The  Region  agrees  that  for 
consistency,  it  is  more  appropriate  to 
use  the  IPD-GNP  index. 

One  respondent  discussed  the  "value 
of  the  use  authorized"  concept.  The 
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Secretary  of  Agriculture's  regulations 
(36  CFR  251.57)  require  thai  fees  be 
based  on  the  fair  market  value  of  the 
rights  and  privileges  authorized  and  this 
is  an  established  practice.  Concurrence 
with  this  regulation  is  accomplished  by 
stratifying  market  data  by  specific 
electronic-use  tj'pes  and  determining 
fees  accordingly. 

Several  respondents  suggested  ifiat 
averaging  used  in  the  rental  study  may 
not  have  statistical  legitimacy.  The 
study  selected  reasonably  comparable 
rentals  from  arrays  of  private  lease 
rentals.  In  some  cases,  the  average  was 
determined  to  be  a  reasonable  fee.  No 
statistical  legitimacy  is  implied. 

Two  respondents  questioned  the  use 
of  renegotiated  leases.  Renegotiated 
(reissued)  leases  constitute  the  majority 
of  the  private  electronic  site  rental 
market  and  represent  valid  transaction 
data.  The  nwijority  of  electronic  uses  on 
National  Forest  sites  involve  reissued 
permits  which  represent  a  situation 
similar  to  renegotiated  leases  in  the 
private  market 

Three  respondents  e.vpressed  the  need 
to  adjust  fees  for  differences  between 
the  terms  and  conditions  of  typical 
private  leases  and  Forest  Service 
special-use  permits.  This  was  addressed 
In  the  market  rental  study.  No  significant 
difference  was  found. 

One  respondent  slated  that  value 
added  to  the  site  by  the  holder  was  not 
recognized  in  the  rental  study,  \alue 
added  by  the  bolder  would  be 
considered  where  it  was  recognized  in 
the  market.  The  value  contributed  by 
holder-owned  buildings  has  been 
recognized  by  rdying  on  ground  lease 
rentals. 

Response:  The  final  rule  as  adopted 
reflects  use  of  the  IPD-GNP  Index  rather 
than  the  CPl-U  Index. 

B.  Fee  Increase 

Proposal:  The  proposed  schedtik? 
reflects  increases  in  electronic  use  fees. 

Comments  Receivech  The  subject  of 
most  overall  interest,  identified  in  about 
145  comments  representing  all  fee 
groups,  was  the  incremental  increase  in 
fees.  Although  many  conceded  that 
some  increase  was  appropriate, 
respondents  generally  felt  that  the 
proposed  rates  were  high.  One  utility 
company  and  one  State-Governmental 
agency  commented  that  the  fee  amounts 
appeared  to  be  reasonable  and 
accurately  reflected  fair  market  value. 

Response:  As  indicated  previously. 
fees  have  been  below  fair  market  valut- 
The  final  mle  as  adopted  will  provide 
for  fair  market  value  fees,  and  provide 
for  phasing-in  fee  increases. 


C  Size/Location/Ty'pe  of  Market 
Sensed 


ProposaJ:  The  proposed  fee  schedule 
recognized  size  and  type  of  market  only 
with  cable  TV. 

Comments  Received:  Thirty  three 
respondents  representing  five  fee  groups 
including  26  broadcast  translator 
respondents,  suggested  that  ft-es  be 
adjusted  according  to  the  size,  location. 
or  type  of  market  served.  The  particular 
interest  was  for  reduci.ng  fees  for 
installations  which  serve  isolated 
communities  with  limited  amenities. 
Some  implitd  that  most  of  these 
commanitjes  have  a  high  ratio  of  retired 
persons  on  fixed  incomes. 

Response:  We  recognize  that  the 
nature  of  the  market  served  is  a 
consideration  in  determining 
appropriate  fees.  f»opula1ion  was 
considered  in  the  market  rental  study. 
The  rate  schedule  refiects  this  factor 
insofar  as  it  could  be  established  in  the 
market  for  this  Region. 

D.  Type  of  Use /Service  Provided 

Proposal:  The  proposed  fee  schedule 
recognized  differences  in  type  of 
electronic  use  and  services. 

Comments  Received:  .Nine 
respondents  from  five  fee  groups 
suggested  that  fees  be  adjusted  on  the 
basis  of  the  type  of  use  or  service 
provided.  Specifically  addressed  were 
the  value  differences  between  sm.all  and 
large  commercial  operations  and 
between  TV  and  radio  broadcasting. 
With  the  exception  of  cable  TV,  the 
market  analysis  discloses  that  markets 
in  the  Northern  Region  have  not  yet 
developed  to  the  extent  that 
demonstrable  value  differences  exist 
based  on  the  size  of  a  user's  operation 
or  polenUa!  for  clientele.  Another 
comment  stressed  the  lower  value  of  a 
radio  sti-.tum  in  comparison  to  a  TV 
station  and  the  need  for  the  fee  to  reflect 
this  difference. 

Three  comments  were  received  from 
Rural  Electrification  Act  (REA) 
cooperatives  requesting  fee  waivers  for 
RE.^-financed  electric  facilities.  These 
uses  included  common  cairier 
microwave  and  two-way  radio  sites 
which  the  cooperatives  stated  were 
essential  to  their  power  and  telephone 
line  operations.  One  respondent  cited 
Pub.  L.  98-300  in  which  Congress 
amended  the  Federal  Land  Policy 
Management  Act  of  1976  to  exclude 
REA-financed  power  and  phone  lines 
from  fair  market  value  fees. 

Response:  Private  lease  data  in  the 
rental  study  indicated  no  significant 
difference  between  radio  and  TV 
broadcasting  ground  rentals 


As  to  REA  facilities,  the  Forest 
Service  concurs,  having  recently 
interpreted  the  Act  to  include  all  REA- 
financed  facilities  such  as  common 
carrier  microwaves,  two-way  radio  sites 
and  related  facilities  (Forest  Service 
Manual  2~2e.32.  Interim  Directive  No.  57. 
luly  7, 1987).  Fees  will  not  be  charged  for 
qualifying  RF.A-fmanced  electronic  site 
facilities. 


E.  Null-Prof i4  Public  Service 
Or^nizatioits 

Proposal:  The  Notice  states  that 
authority  and  procedures  for  fee 
reductions  or  waivers  are  not  affected 
by  the  proposed  fee  schedule. 

Comments  Received:  Responses 
mentioning  fee  waivers  and  reductions 
were  second  in  number  only  to  those 
pertaining  to  the  overall  increase  in  fees 
(Section  B).  Twenty  one  respondents 
requested  fee  waivers  or  reductions  for 
their  respective  interests.  Only  eight  of 
these  are  permit  huiders.  including  one 
Federal  agency,  two  RLA  cooperatives^ 
and  three  of  the  four  responding 
aaiateur  radio  holders.  Eitven  uun- 
holders  (both  indi\. duals  and 
organizatK>nsj  responded  on  behalf  tM 
amateur  operators  suggesting  a 
categoncal  eligibility  for  either  fee 
waiver  or  reduction. 

Respt>ni.e:  Conditions  under  which  fee 
waivers  or  reductions  may  be  granted 
are  specified  under  36  Q-'R  251.57(b)  and 
in  Title  2700,  Forest  Service  Manual. 
Fees  may  be  waived  when  equitable 
and  in  the  public  interest.  The 
equitability  requirement  is  met  by 
ac.-hieving  a  balance  between  the 
interests  of  the  general  public  and  local 
public.  The  term  "public  interest" 
pertains  to  the  whole  of  the  genera! 
public  of  the  United  Sta'es  and  beyond 
those  living  in  a  particular  geographic 
area. 

In  this  context,  public  interest  is  met 
when  an  action  benefits  the  general 
pul'lit  without  imposing  an  undue 
burden  on  any  specific  group.  The 
criteria  also  state  that  the  user  must  be 
non-profit  and  the  holder  must  be 
"engaged  in  public  or  semi-public 
activity  to  further  public  health,  safety, 
or  welfare."  More  specifically,  the 
holder  must  prov  ide  "a  valuable  benefit 
to  the  public  or  to  the  programs  of  the 
Secretary  (of  Agriculture]." 

Secretary  of  Agriculture's  Regulation 
36  CFR  251.57tL)  pro\  ides  that  "ro  rental 
fee  will  be  charged  when  the  holder  is 
the  Federal  Government."  This  includes 
electronic  site  uses.  Fees  will  not  be 
charged  other  Federal  agencies  unless  a 
charge  for  similar  privileges  is  made  to 
the  Forest  Service. 
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F.  Shared  Space/Secondary  Users 

Proposal:  The  Region  proposed  that 
fees  for  secondary  and  subsequent  users 
be  established  at  50  percent  of  the  full 
fee  for  the  kind  of  use. 

Comments  Received:  A  point  raised 
by  two-way  radio  and  the  common 
carrier  microwave  user  groups  was  that 
the  users'  investments  toward 
developing  a  shared  site  be  recognized 
in  setting  the  fee  schedule.  As  addressed 
in  Section  A,  the  relative  values  of 
improved  versus  unimproved  locations 
was  taken  into  consideration  in  the 
market  rental  study. 

One  utility  company  commented  that, 
given  a  multiplicity  of  users  sharing  a 
site,  the  Forest  Service  could  collect 
more  than  the  fair  market  value  of  the 
raw  land.  The  Federal  Land  Policy 
Management  Act  of  1976.  and 
subsequent  regulations  and  policy 
clearly  require  that  the  rental  fee  be 
based  on  the  fair  market  value  of  the 
rights  and  privileges  authorized,  not 
simply  on  the  value  of  the  raw  land  as 
the  respondent  suggests. 

Another  comment  was  that  under  the 
shared  space  concept  the  primary  user 
would  be  serving  as  a  coordinator  and 
fee  collector  between  the  secondary 
users  and  the  Forest  Service.  One 
primary  user  mentioned  the  additional 
responsibility  and  liability  of  their  role. 
This  responsibility  and  liability  would 
burden  the  primary  user  only  when 
provided  for  in  their  particular  special- 
use  permit.  Such  responsibility  exists 
only  in  permits  issued  specifically  as 
m.ultiple  user  authorizations  pursuant  to 
the  new  concepts  of  site  associations 
and  site  managers.  Under  older,  existing 
permits,  considered  single  user 
authorizations,  holders  remain 
individually  responsible  for 
requirements  of  their  individual  permits, 
including  the  payment  of  fees  calculated 
on  the  shared  space  concept  considering 
primary  and  secondarv'  users.  The 
primary  user  is  the  owner/controller  of 
the  equipment  shelter  structure.  Shelter 
tenants/occupants  are  secondary  users. 
Regardless  of  whether  primary  users 
hold  multiple  user  or  single  user 
authorizations,  they  have  an  advantage 
of  being  able  to  distribute  costs 
proportionately  to  secondary  users. 

Response:  We  recognize  those 
situations  where  individual  holders  have 
formed  associations  and  as  such 
converted  from  individual  permits  to 
multiple  user  authorizations.  We 
acknowledge  the  benefits  association 
permits  afforded  both  the  Forest  Service 
and  users.  In  recognition  of  existing 
electronic  site  association  permits,  and 
to  encourage  the  continued 
implementation  of  multiple  use 


authorizations  by  associations,  the  final 
rule  as  adopted  will  provide  for  local 
modification  to  the  fee  schedule. 
Authorized  officers  may  make 
adjustments  to  association  fees,  subject 
to  the  Regional  Forester's  approval,  on  a 
case-by-case  basis. 

The  final  rule  will  also  establish  that 
shared  space  fee  differentials  (50 
percent  of  the  full  fee)  are  not  applicable 
to  users  within  Forest  Service  buildings. 
In  addition  to  regularly  prescribed  fees, 
authorized  officers  may  also  require 
users  to  perform  or  share  in  the  costs  of 
major  or  unforeseen  building  or  facility 
maintenance  and  repair,  as  provided  by 
section  7,  Act  of  April  24, 1950  (Granger- 
Thye).         | 

Summary  of  Fmal  Notice 

Review  and  consideration  of  the  many 
comments  and  suggestions  received 
establishes  that,  while  much  useful  and 
important  information  was  presented, 
commentors  provided  no  substantive 
information  or  factual  evidence 
demonstrating  that  our  market  rental 
study  does  not  accurately  portray  fair 
market  value  or  that  the  proposed  fee 
schedule  is  not  a  correct  and 
appropriate  comparison  to  the  market. 
Accordingly,  with  certain  adjustments  in 
the  schedule  pertaining  to  the 
miscellaneous  category,  REA  financed 
facilities  and  shared  space  situations, 
the  Northern  Region,  Forest  Service, 
hereby  adopts  a  final  electronic  site  fee 
schedule  and  procedures  that  are 
intended  to  keep  pace  with  changing 
economic  conditions  and  better  reflect 
conditions  in  the  non-Federal  market 
place  for  electronic  communications  and 
related  uses,  as  required  by  the  Federal 
Land  Policy  and  Management  Act  of 
1976. 

The  fee  schedule  is: 

A.  Northern  Region  Annual  Fee 
Schedule 

1.  Common  Carrier  Microwave — SI. 500 

2.  Industrial  Microwave — Sl.OOO 

3.  Passive  Reflector— $500 

4.  TV  and  Radio  Broadcast— S3.0O0 

5.  Cable  TV: 

$2,150 — over  60,000  population  served 
$1,200—10.000-60,000  population 

served 
S250 — Under  10,000  population  served 

6.  TV  and  Radio  Broadcast 
Translators— S900 

7.  Two-Way  Radio: 
Site  Only— $500 

Site  With  Forest  Scnice  Building 
Spare — $700 

8.  Commercial  Communicator — $600 
with  one  user  plus  $250/additional  two- 
way  radio  user 

9.  Miscellaneous  Electronic  Uses — $75 


The  miscellaneous  fee  of  S75  is  the 
lowest  fee  that  will  be  charged  and 
collected  for  any  electronic  use,  and  is 
not  subject  to  further  reduction. 

(a)  Amateur  Radio  Facilities 

These  facilities  are  qualified  and 
licensed  by  FCC  according  to  the 
purpose,  nature,  and  degree  of 
emergency  public  service 
communications  provided. 

(b)  Personal/Private  "Receive  Only" 
Uses 

These  include  radio  and  TV  receivinjj 
antennas,  satellite  dishes  and  other 
equipment/facilities  designed  for  the 
reception  of  electronic  signals  serving 
private  homes,  recreation  residences  or 
commercial  establishments,  which  are 
personally  owned  and  not  operated  for 
profit, 

(c)  Resource  Monitoring  Facilities 

These  include  electronic  facilities  for 
gathering,  recordmg,  transmitting  or 
receiving  resource,  atmospheric  or  other 
natural  resource  data  or  phenomenon. 
This  charge  does  not  apply  to  wildlife 
monitoring  activities  conducted  or 
approved  by  wildlife  management 
agencies. 

The  charge  shall  apply  to  each 
monitoring  or  study  site  or  station 
installation. 

B.  Adjustments  end  Updating 

The  full  annual  fee  as  provided  from 
the  schedule  and  pursuant  to  Section  E 
below,  will  be  adjusted  annually  by  the 
annual  change  (second  quarter  to 
second  quarter)  in  the  IPD-GNP  and 
updated  by  new  market  studies  and 
analysis  at  5-year  intervals. 

C.  Fees  for  Shared  Space  Users 

Where  shared  space  is  occupied 
under  single  user-type  authorizations, 
primary  users  (building  owner/ 
controller)  will  be  charged  the  full 
annual  fee  for  the  kind  of  electronic  use 
of  their  particular  authorization. 
Secondary  and  subsequent  users  in  a 
facility  will  be  charged  fees  of  50 
percent  of  the  full  annual  fee  for  the 
kind  of  electronic  use{s)  authorized. 

Under  multiple  user  permits,  primary 
users  (site  managers  or  associations — 
except  for  those  established  by 
prospectus-bid  processes)  will  pay  the 
Forest  Service  the  appropriate  shared 
service  fee  for  each  of  their  tenants/ 
users  and  are  free  to  negotiate  a 
reasonable  charge  with  their  tenants. 

The  shared  service  adjustment  does 
not  apply  to  holders  occupying  Forest 
Service  facilities;  full  fees  are  charged 
for  these  situations. 
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D  Phase- In  of  Fee  Increases 

So  that  holders  may  adjusi  the.tr 
operations  to  the  fee  schedule,  thai 
portion  of  the  new  fee  that  e\ceeds  a 
100  percent  increase  will  be  phased  in 
over  a  3-year  period  beginning  with  C.Y 
ItJfia  fees. 

To  facilitate  calcuLHtum  of  phcist<d-m 
fee  amounts.  IPD-G.\P  annual 
adjustments  will  be  ueferred  until  full 
fees  are  attained  in  C.Y. 1990. 

£■.  Effective  Date 

The  fee  schedule-  is  effective 
September  a  1987.  and  will  be  reflected 
in  the  next  billing  period, 
lames  C.  Overbay, 
Rfi:jor>uI  Fiirpster. 

|PR  Doc.  67-21183  Filed  9-17-^7:  8:45  «m| 
BfLLING  CODE  3410-1l-« 


Forest  Resource  Inventory  Statistics 

agency:  forest  Serv  ice,  L'SDA. 
ACTION:  .Notice  of  changes  ir.  policy  and 
procedure. 

summary:  The  Forest  Service  has 

changed  its  interna!  procedures  to 
clarify  when  fmai  forest  resource 
inventory  statistics  may  be  released  to 
the  public  and  in  what  form.  These 
changes  are-being  issued  as 
amendments  to  Forest  Service 
Handbook  4809.11— Forest  Sur\-ey 
Handbook,  part  of  the  Forest  Sen-ice 
Directive  System..  The  effect  of  thse 
changes  is  to  provide  public  access  to 
State,  unit,  and  where  apprtipriate, 
county  statistical  information  in 
consistent  and  compatible  formats. 
DATE:  The  inventory  process  is  a 
continuing  one  and  dates  for  completion 
of  individual  State  statistical  reports 
cannot  be  predicted  precisely. 
ADDRESSES:  Data  requesters  wnh  an 
interest  in  forest  resource  in\entory 
statistics  for  a  particular  State  should 
contact  the  appropriate  Forest  Inventory 
and  Analysis  (FIA)  Prniect  leader  listed 
below  for  the  status  of  the  inventory  in 
that  State. 


E»penmeol  station 


Stale 


t  FIA  Proiect  Leader.  Inter 
mountain  Research  Sia 
uoi.  324  ?5Iti  Streei 
Ogden.  Utah  84401. 

2.  FlA  Prciecl  Leaner  Not- 
Centrai  Forest  Experi.'neni 
Station.  1992  foivvtn 
Avenue.  St  Paul.  Mmneso 
ta  55108 

i  FiA  Proiect  Leader  ^lc^^^ 
eastern  Forest  Firpe'Trie'^^ 
Station.  370  Reed  Roea 
Broorrall  P-mnsyvaB,a 

19008 


Arizona  Colorado.  Idafx), 
Monuna  Nevada,  Nev. 
MeJttcO,  Ulan,  Wvoming 
0*()ahoma  and  Teias 
(west   o(    100th  Wendian) 

Illinois.  iniiiana  lowa 
Kartsas.  Mtcri»gan.  Ik^inr>e 
soia,  M.ssoun.  NeDraska. 
Norm  Dakota.  South 
Dakota  Wisconsin 

Connec!*ci.-l  Delaware  Ken 
iaCi'v  W3;-»e  Wa'.iaic 
Massachusetts  He» 

Hampshire  New  VorK 
New  Je'sey,  Ohio,  Penn 
syTwanra  Rhode  isiann 
yermont  Wesi  Vtig-ma 


Biffternneni  station 


I 


State 


4  FlA  P<o/eci  Leader  Paot- 
ic  Nof^wes?  ^o*esi  and 
^ange  Erp^t^^er-  Staticm 
PO  So.  3890,  Po'r.ana. 
O'eqon  O-POB 

5  FlA  P'oiect  LeBfler  Sc  jir. 
eaMe-n  F,-),-esi  Enperir-wTi 
Station  ^-0  Weaver  Scj- 
vard.  PO  Bon  ?6«r  Asne 
Vllle.  No^  Carolins  28802 

6  FIA  Proiecl  Le*ae>.  Soultv 
em  Forest  Expecvnenl  Sta- 
tioo.  Forestiv  Scienee* 
Laturatorv.  8o«  906. 
SlarXviiie  MisS!SS^}{>i 
397S9 

'  FIA  Protect  Leader.  Paotic 
NorthKiesI  Fores!  aixl 
Range  Expenrrtent  Station, 
201  East  991  Avenue. 
Swte  303.  Afx^horage. 
Alaska  9B501 


Calitornie.    Hawai" 

Wash'-iQI  nn 


Oregon 


FiO'ifl*  Gwyjla  nortti  Carol' 

na     South    Carolir^    Vrrojn 


Alabama.  Arkansas  Lou'S> 
■na.  Mississippi.  Tennes- 
see. Puerto  Reo.  Otiiano^ 
ma  and  Texas  (east  o<  trie 
tooth  Meridian) 

Alaska 


FOR  FURTHER  INFORMATION  CONTACT 

James  T.  Bones.  F'jrest  Inventory'  and 
Analysis.  Forest  Inventory  and 
Economics  Research,  U.S.  Deparln-.ent  of 
Agriculture.  Forest  Service.  VVashi.iEton. 
DC  2009(Mi09l).  Area  Code  202-382- 
9343. 

SUPPLEMENTARY  INFORMATION:  Through 
Its  Researth  or-aanization,  the  Forest 
Service  conducts  continuing  State\%ide 
inventories  of  the  Nation's  forest  land 
resources  to  ascertain  trends  in  the 
extent,  condition,  ownership,  quantity, 
and  quality  of  the  forest  resources. 
These  statistics  and  subsequent 
analyses  are  released  as  unit,  State, 
regional,  and  national  resource  bulletins 
and  forest  resource  reports. 

The  Forest  Service  has  revised  its 
internal  procedures  to  require  Forest 
Service  personnel  to  produce  each  State 
statistical  report  using  a  standard  set  of 
core  tables  containing  like  statistics  in 
the  same  tabular  format.  This 
standardization  will  allow  data 
requesters  to  compare  the  sa.rne  forest 
resource  statistics  for  adjoining  States. 
Previously,  analysts  were  unable  to 
compare  forest  resources  across  state 
boundaries  because  data  for  adjoining 
States  was  ^athced  by  different 
Experiment  Stations  using  different 
formats  and  display  standards. 

Upon  completion  of  a  forest  resource 
inventory,  an  Experiment  Station 
Director  must  prepare  a  Statewide 
statistical  report.  In  the  process  a 
Director  may  choose  to  prepare  and 
assemble  statistical  data  by  unit  and 
county  and.  upon  request,  may  release 
ths  data  before  the  State  report  is  final. 

The  new  directive  seeks  to  eliminate 
inconsistent  interpretation  of  when 
State,  unit,  and  county  data  are 
considered  final.  Under  the  new  policy. 
unit  and  countj-  data  released  to 
requesters  must  be  considered 
preliminary  until  the  State  statistical 


report  has  been  transmitted  to  the 
editorial  services  staff  for  publication. 
Any  unit  or  county  data  released  after 
that  time  is  final  data. 

In  addition,  in  the  Eastern  United 
States,  the  Forest  Service  will  also 
provide  requesters  with  field  records  on 
computer  tapes  with  a  uniform  format 
for  a  nominal  fee.  This  will  allow 
requesters  to  perform  their  own 
statistical  analyses  for  States  or 
geographic  regions  within  two  or  more 
States.  Requests  for  nonstandard  data  or 
unique  statistical  summaries  and 
analyses  should  be  sent  to  the 
appropriate  FIA  project  leader(s)  to 
ascertain  how  best  to  accomplish  the 
work,  the  time  required,  and  the  cost. 
1  he  Agency  plans  to  expand  this  service 
nationwide  as  technology  and  resources 
permit. 

Dated:  September  11.  1987. 
George  M.  Leonard, 
Asuiiciate  Chief. 

|FR  Dt,c  B7-21637  Filed  9-17-67:  8:45  am] 
BILLING  CODE  34'0-11-M 


COMMISSJON  OH  CIVIL  RIGHTS 

A9er(da  and  Notice  of  Public  Meetir>g 
of  the  Kansas  Advisory  Committee 

Notice  !S  hereby  given  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Cud  Rights, 
that  a  meeting  of  the  Kansas  Advisory 
Committee  to  the  Commission  will 
convene  at  9:00  a.m.  and  adjourn  at  4:00 
p.m..  on  Septem.ber  30. 1987  at  the 
Holiday  Inn  Downtown.  424  Minnesota 
Avenue.  Kansas  City.  Kansas.  The 
purpose  of  the  meeting  is  to  develop 
program  plans  for  fiscal  year  1988  and  to 
hold  a  community  forum  to  obtain 
information  on  the  status  of  civil  rights 
and  bigotry  and  violence  in  the  Slate. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Biirdetl  A 
Loomis.  or  Meivin  Jenkins,  Director  of 
the  Central  Regional  Division,  (816)  374- 
5253,  (TDD  816/374-5009).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Division  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 
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Ddtpd  «t  VVdshin^ton.  DC.  Scplemhcr  14. 

Susan  |.  Prado. 

.1  ( tin^  Sta  *'f  Director 

|FR  Don  87-21657  Filed  9-17--87;  8:45  am| 

BILXING  CODE  S335-01-M 


Agenda  and  Notice  of  Public  Meeting 
of  tfie  North  Carolina  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  North  Carolina 
Advisory  Committee  to  the  Commission 
will  cor.vene  at  WOO  am,  and  adjourn 
at  2:30  p.m.  on  September  30.  1987.  at  the 
Creensboro  Ramada  Inn,  830  West 
Market  Street,  Greensboro,  NC  27401. 
The  purpose  of  the  meeting  is  to  review 
the  status  of  project  plans  on  the  topic  of 
desegregation  and  resegregation  in 
public  sc  hools  and  plan  activities  for  FY 
1988. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Dr.  Traciel  V. 
Reid  or  |ohn  1.  Binkley,  Director  of  the 
F.astcrn  Regional  Division  at  (202)  523- 
5264.  (TDD  202/376-8117).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contact 
the  Regional  Division  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  Septemlier  10. 
1987. 
Susan  J.  Prado, 

At  ::r.g  Staff  Director 

|FR  Doc.  87-21658  Filed  9-17-87:  8:45  am| 

BILLING  CODE  833S-01-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
(Case  No.  OEE-2-871 

Order  Denying  Export  Privileges;  for 
ttie  Fortune  Enterprise  Co. 

In  the  matter  of;  Fortune  Enterprise 
Company,  Room  1,  13/F,  Pun  Tak  Building. 
482  Lockhard  Road.  Wanchai.  Hong  Kong, 

Respondent, 

The  Office  of  Export  Enforcement. 

International  Trade  .Administration. 
United  States  Depnrtment  of  Commerce 
(Department),  pursuant  to  the  provisions 
of  §  387.8  of  the  Export  Administration 
Regulations  (15  CFR  Parts  368-399 


(1987))  (the  Regulations),  issued 
pursuant  to  the  Export  Administration 
Act  of  1979,  as  amended,  50  US.C.  app. 
2401-2420  (1982  and  Supp.  Ill  1985)  (the 
Act),  has  asked  the  Deputy  Assistant 
Secretary  for  Export  Enforcement  to 
issue  an  order  denying  all  export 
privileges  to  Fortune  Enterprise 
Company  of  Hong  Kong  (hereinafter 
referred  to  as  respondent). 

The  Department  states  that,  in 
accordance  with  Section  387.8  of  the 
Regulations,  on  .April  11.  1985,  it  issued  a 
letter  to  the  respondent  requesting  that 
it  answer  a  series  of  interrogatories 
concerning  its  export-related  activities 
involving  U.S.-origin  goods  and 
technical  data.  The  interrogatories  were 
served  on  the  respondent  between  July 
31, 1985  and  August  5,  1985.  To  date,  the 
respondent  has  failed  to  answer  or 
otherwise  respond  to  the  interrogatories. 
Section  387.8  of  the  Regulations 
provides  that,  if  no  response  is  made  to 
the  interrogatories  within  20  days  after 
receipt,  the  person  or  persons  to  who  the 
interrogatories  are  directed  may  be 
denied  export  privileges  for  a  period  of 
five  years,  or  until  a  response  to  the 
interrogatories  is  made  or  adequate 
reasons  for  the  failure  or  refusal  to 
respond  are  given. 

Accordingly,  it  is  hereby  ordered; 

I,  All  outstanding  individual  validated 
export  licenses  in  which  the  respondent 
or  any  related  party  appears  or 
participates,  in  any  manner  or  capacity, 
are  hereby  revoked  and  shall  be 
returned  forthwith  to  the  Office  of 
Export  Licensing  for  cancellation. 
Further,  all  of  the  respondent's 
privileges  of  participating,  in  any 
manner  or  capacity,  in  any  special 
licensing  procedure,  including,  but  not 
limited  to,  distribution  licenses,  are 
hereby  revoked. 

II.  For  a  period  of  five  years  from  the 
date  of  this  Order,  or  until  respondent 
answers  the  interrogatories  or  presents 
adequate  reasons  for  its  failure  or 
refusal  to  respond,  the  respondent,  its 
successors  or  assignees,  officers 
partners,  representatives,  agents,  and 
employees  hereby  are  denied  all 
privileges  of  participating,  directly  or 
indirectly,  in  any  manner  or  capacity,  in 
any  transaction  involving  commodities 
or  technical  data  exported  or  to  be 
exported  from  the  United  States,  in 
whole  or  in  part,  or  that  are  otherwise 
subject  to  the  Regulations.  Without 
limiting  the  generality  of  the  foregoing, 
participation,  either  in  the  United  States 
or  abroad,  shall  include  participation, 
directly  or  indirectly,  in  any  manner  or 
capacity:  (i)  As  a  party  or  as  a 
representative  of  a  party  to  a  validated 
export  license  application,  (ii)  in 
preparing  or  filing  any  export  license 


application  or  reexport  authorization,  or 
any  document  to  be  submitted 
therewith,  (iii)  in  obtaining  or  using  any 
validated  or  general  export  license  or 
other  export  control  document,  (iv)  in 
carrying  on  negotiations  with  respect  to. 
or  in  receiving,  ordering,  buying,  selling 
delivering,  storing,  using,  or  disposing  of. 
in  whole  or  in  part,  any  commodities  or 
technical  data  exported  from  the  United 
States,  or  to  be  exported,  and  (v)  in 
financing,  forwarding,  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data.  Such  denial  of  export 
privileges  shall  extend  only  to  those 
commodities  and  technical  date  which 
are  subject  to  the  Act  and  the 
Regulations. 

III.  After  notice  and  opportunity  for 
comment,  such  denial  may  be  made 
applicable  to  any  person,  firm, 
corporation,  or  business  organization 
with  which  the  respondent  is  now  or 
hereafter  may  be  related  by  affiliation, 
ownership,  control,  position  of 
responsibility,  or  other  connection  in  the 
conduct  of  trade  or  related  services. 
Those  parties  now  known  to  be  related 
to  the  respondent  by  affiliation  in  the 
conduct  of  trade,  and  which  are 
accordingly  subject  to  the  provisions  of 
this  order,  are: 

Paul  Leung,  also  known  as  Leung  Yiu 
Hung  and  Wong  Sau  Hin,  Both  with 
an  address  at  ll/F,  Flat  B,  Blk.  4. 
Balwin  Court,  154-164  Argyle  Street, 
Hong  Kong 
A.M. P.  Industries,  Room  2409.  Block  A 
24/F,  Sun  Hing  Building,  607  Nathan 
Road.  Kowloon.  Hong  Kong 
International  Rental  Services.  Ltd.  and 
Gutsland  Holding  Company,  both  with 
an  address  at  l/F  Mai  Lok  Building. 
322  Ma  Tau  Wai  Road.  Kowloon. 
Hong  Kong 

IV.  No  person,  firm  corporation, 
partnership  or  other  business 
organization,  whether  in  the  United 
States  or  elsewhere,  without  prior 
disclosure  to  and  specific  authorization 
from  the  Office  of  Export  Licensing 
shall,  with  respect  to  U.S.-origin 
commodities  and  technical  data,  do  any 
of  the  following  acts,  directly  or 
indirectly,  or  carry  on  negotiations  with 
respect  there'o  in  any  manner  or 
capacity,  or  behalf  of  or  in  any 
association  with  the  respondent  or  any 
related  party,  or  whereby  the 
respondent  or  any  related  party  may 
obtain  any  benefit  therefrom  or  have 
any  interest  or  participation  therein, 
direclty  or  indirectly:  (i)  apply  for, 
obtain,  transfer,  or  use  any  license. 
Shipper's  Export  Declaration,  bill  of 
lading,  or  other  export  control  document 
relating  to  any  export,  reexport. 
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transshipment,  or  diversion  of  any 
commodity  or  technical  data  exported  in 
whole  or  in  part,  or  to  be  exported  by, 
to,  or  for  the  respondent  or  any  related 
party  denied  export  privileges;  or  (ii) 
order,  buy,  receive,  use,  sell,  deliverer, 
store,  dispose  of,  forward,  transport, 
finance,  or  otherwise  service  or 
participate  in  any  export,  reexport, 
transshipment,  or  diversion  of  any 
commodity  or  technical  data  exported  or 
to  be  exported  from  the  United  States. 

V.  Section  387.8(c)  of  the  Regulations 
states  that  procedures  for  the 
application  for  issuance  of  denial  orders 
under  Section  387.8(a)  "shall  conform 
substantially  to  that  provided  for 
temporary  denial  orders  by  §  388.19."  15 
CFR  387.8(c).  In  accordance  with  the 
provisions  of  Section  388.19(e)  of  the 
Regulations,  the  respondent  or  any 
related  party  may,  at  any  time,  appeal 
this  order  by  filing  with  "the  Office  of  the 
Administrative  Law  Judges.  U.S. 
Department  of  Commerce.  Room  H- 
6716,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230.  a 
full  written  statement  in  support  thereof. 

VI.  This  order  is  effective 
immediately. 

A  copy  of  this  order  and  of  Parts  387 
and  388  of  the  Regulations  shall  be 
served  upon  respondent  and  upon  the 
named  related  parties. 

IJiite:  September  14.  1987. 
Theodore  W.  Wu. 

Deputy  Assistant  Secretary  for  Export 

Enforcement. 

|FR  Doc.  87-21628  Filed  9-17-87;  8:45  am| 

BILLING  CODE  3S10-25-M 
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National  Oceanic  and  Atmospheric 
Administration 

IP5GI 

Marine  Mammals;  Application  for 
Permit;  Dr.  Donald  B.  Siniff 

Notice  is  hereby  given  that  an 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361 
through  1407),  and  the  Regulations 
Governing  the  Taking  and  Im.porting  of 
Marine  Mammals  (50  CFR  Part  216). 

1.  Applicant:  Dr.  Donald  B.  Siniff, 
Department  of  Ecology  and  Behavioral 
Biology.  University  of  Minnesota, 
Minneapolis,  Minnesota  55455. 

2.  Type  of  Permit:  Scientific  Research. 

3.  Name  of  Marine  Mammals: 
Weddell  seal  [Leptonycbotes  fvedc/elli). 
Crabeater  seal  [Lohondon 
carcinophagus].  Leopard  seal  {Hydruga 
leptonyx],  Ross  seal  [Ommatophoca 
rossi],  Elephant  seal  [Mirounga  leonina]. 


Antarctic  fur  seal  [Arctocephalus 
gazella). 

4.  Location  of  Type  of  Take:  The 
Applicant  is  requesting  authorization  to 
take  marine  mammals  of  the  above 
species  at  McMurdo  Sound,  Antarctica. 

This  project  specifically  requests 
permission  to:  (1)  Capture,  with  physical 
restraint  using  a  canvas  bag  placed  over 
the  head,  and  tag  up  to  1200  individual 
Weddell  seals,  including  600  pups.  400 
adult  females,  and  200  adult  males,  with 
plastic  cattle  ear  tags  in  both  rear 
flippers;  (2)  collect  toenails  from  up  to 
100  subadult  animals  for  age 
determinations;  and  to  approach  and 
read  tag  numbers  of  up  to  2000  Weddell 
seals,  not  more  than  10  times  each;  (3) 
conduct  weekly  censuses  of  the  eastern 
McMurdo  Sound  population  to  count  ah 
seals  present  on  the  surface  of  the  ice 
and  record  tag  numbers;  (4)  sacrifice  up 
to  5  Weddell  seals  if  the  promise  of 
unique  scientific  return  exists;  salvage 
and  import  material  from  seals  of  any 
species  found  dead  or  sacrificed  by 
other  Antarctic  research  programs;  and 
(5)  tag  and  release  up  to  30  animals  of 
the  other  species  listed. 

5.  Period  of  Activity:  October  1  to 
December  31, 1987.  Concurrent  with  the 
publication  of  this  notice  in  the  Federal 
Register,  the  Secretary  of  Commerce  is 
forwarding  copies  of  this  application  to 
the  Marine  Mammal  Commission  and 
the  Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  th;s  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  .National 
Marine  Fisheries  Service.  U.S. 
Department  of  Commerce.  Washington, 
DC  20235,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
.National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices: 

Office  of  Protected  Resources  and 
Habitat  Programs,  National  Marine 
Fishei-ies  Service.  1825  Connecticut 
Avenue  NW..  Room  805,  Washington, 
DC; 

Director,  .Northeast  Region.  National 
Marine  Fisheries  Service,  14  Elm  Street, 
Federal  Building.  Gloucester, 
Massachusetts  01930. 


Date:  September  14. 1987. 
Bill  Powell. 

Executive  Director,  National  Marine 
Fisheries  Serxice. 

[FR  Doc.  87-21666  Filed  9-17-87;  8:45  am) 

BILLING  COOe  3S10-22-M 


lP77tt2A] 

Marine  Mammals;  Withdrawal  of  Permit 
Application;  NMFS,  Northwest  and 
Alaska  Fisheries  Center 

On  December  5.  1986,  notice  was 
published  in  the  Federal  Register  (51  FR 
43959)  that  a  permit  application  had 
been  received  from  the  Northwest  and 
Alaska  Fisheries  Center.  National 
Marine  Fisheries  Service.  7600  Sand 
Point  W'ay.  NE,,  Seattle.  Washington. 
98115,  for  a  Permit  to  take  California  sea 
lion  [Zaiophus  californianus].  Pacific 
harbor  seal  [Phoca  vitulina).  northern 
elephant  seal  [Mirounga  angustirostris], 
and  northern  sea  lion  [Eumetopias 
juhatus]  for  scienti.fic  research. 

.Notice  is  hereby  given  that  this  permit 
application  was  withdrawn,  and  the 
withdrawd!  request  has  been 
acknowledged  and  accepted  without 
prejudice. 

Documents  submitted  in  connection 
with  the  above  permit  application 
request  are  available  for  review  by 
interested  persons  in  the  following 
offices; 

Office  of  Protected  Species  and 
Habitat  Conversation,  .National  Marine 
Fisheries  Service,  Room  805,  1825 
Connecticut  Avenue  NW.,  Washington, 
DC; 

Director.  Northv\est  Region,  National 
Marine  Fisheries  Service,  7600  Sand 
Point  Way.  NE.,  BIN  C15700.  Seattle. 
Washington  98115;  and 

Director,  Southwest  Region,  National 
Marine  Fisheries  Ser\ice.  300  South 
Ferry  Street,  Terminal  Island,  California 
90731-7415 

Date:  September  14. 1987. 

BiU  Powell, 

Executive  Director,  National  Marine 
Fisheries  Senice. 

(FR  Doc  87-21667  Filed  19-17-87;  8:45  am) 

BILLING  COOE  3S10-Z2-M 


IP395] 

Marine  Mammals;  Withdrawal  of  Permit 
Application;  Dr.  Suzanne  Macy-Marcy 
and  Dr.  J.  Ward  Testa 

On  ]ul\  23.  1987,  notice  was  published 
in  the  Federal  Register  (52  FR  2"697)  that 
a  permit  application  had  been  received 
from  Dr.  Suzanne  Macy-.Marcy,  521 
Lakeshore  Drive,  Leesville.  Louisiana 
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71446  and  Dr.  ].  Ward  Testa.  Institute  of 
Marine  Science,  University  of  Alaska. 
Fairbanks,  Alaska  99775-1080.  for  a 
Permit  to  take  harbor  seals  [Phoca 
vitulina  nchardsi). 

Notice  is  hereby  given  that  this  permit 
application  was  withdrawn,  and  the 
withdrawal  request  has  been 
acknowledged  and  accepted  without 
prejudice. 

Documents  submitted  in  connection 
with  the  above  permit  application  are 
availyble  for  review  by  interested 
persons  in  the  following  offices: 

Office  of  Protected  Resources  and 
Habitat  Programs,  National  Marine 
Fishenes  Service,  Room  805.  1825 
Connecticut  Avenue.  N\V.,  Washington. 
DC: 

Director.  Alaska  Region,  National 
Manne  Fisheries  Service.  709  West  9th 
Street,  Federal  Building,  Juneau.  Alaska 
99802:  and 

Director,  Southeast  Region.  .National 
Marine  Fisheries  Service.  9450  Koger 
Boulevard,  St.  Petersburg,  Florida  33702. 

Date:  September  14,  1987. 
BUI  Powell 

Executive  Director,  National  Marine 
Fisheries  Service. 
|FR  Doc.  8''-216«5  Filrd  9-17-87:  8:45  am) 

BILUNG  coot  3510-22-ti 


COMMITT^=  FOR  THE 
IMPLEMtNTATlON  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for 
Certain  Cotton  and  IMan-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  In  the  People's  Republic 
of  China 

September  15,  1987. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  September 
21,  1907.  For  further  information  contact 
Diana  Solkoff.  Infernationi!  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Depaitmenf  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  please  refer 
to  the  Quota  Status  Reports  which  are 
posted  on  the  bulletin  boards  of  each 
Customs  port  or  call  (202)  566-6828.  For 
information  on  embargoes  and  quota  re- 
openings,  please  call  (202)  377-3715. 

Summary 

In  the  letter  published  below,  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 


directs  the  Commissioner  of  Customs  to 
increase  the  previously  established 
restraint  limit  for  man-made  fiber  textile 
products  in  Category  635,  produced  or 
manufactured  in  the  People's  Republic 
of  China.  As  a  result,  the  current  limit 
for  Category  635,  which  has  been  filled, 
will  reopen. 

Background 

CITA  directives  dated  December  23, 
1986  and  Febrjary  24, 1987  (51  FR  47041 
and  52  FR  6057)  established  import 
restraint  limits  for  certain  cotton,  wool 
and  man-made  fiber  textile  products, 
including  Categories  635  and  380, 
respectively,  produced  or  manufactured 
m  the  Peoples  Republic  of  China  and 
exported  during  the  twelve-month 
period  which  began  on  January  1. 1987 
and  extends  through  December  31. 1987. 

Under  the  terms  of  the  Bilateral 
Cotton.  Wool  and  Man-Made  Fiber 
Textile  Agreement  of  August  19. 1983.  as 
amended,  and  at  the  request  of  the 
Government  of  the  People's  Republic  of 
China,  the  limit  for  Category  635  is  being 
increased  by  application  of  swing.  The 
limit  for  Category  360  is  being  reduced 
to  account  for  the  swing  applied  to 
Category  835. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13,  19«2  (47  FR  55709).  as 
amended  on  April  7.  1983  (48  FR  15175). 
May  3. 1983  (48  FR  19924),  December  14, 
1983,  (48  FR  5.5607),  December  30,  1983 
(48  FR  57584),  April  4,  1984  (49  FR 
13397),  June  28, 1984  (49  VR  26622),  July 
16,  1984  (49  FR  28754),  .November  9,  1984 
(49  FR  44782),  July  14. 19«6  (51  FR  25386), 
July  29, 1986  (51  FR  20768)  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1987). 

Adoption  by  the  United  States  of  the 
Harmonized  Commodity  Code  (HCC) 
may  result  in  some  changes  in  the 
categorization  of  textile  products 
covered  by  this  notice.  Notice  of  any 
necessary  adjustments  to  the  limits 
affected  by  adoption  of  the  HCC  will  be 
published  in  the  Federal  Register. 
This  letter  and  the  actions  taken 
pursuant  to  it  are  not  designed  to 
implement  all  of  the  provisions  of  the 
bilateral  agreement,  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  provisions. 
fames  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

September  15. 1987. 
Commissioner  of  Customs. 


Department  of  the  Treasury.  Washington.  DC 
20229 

Dear  Mr.  Commissioner.  This  directive 
amends,  but  does  not  cancel  the  directives  of 
December  23,  1986  dnd  February  24.  1967. 
concerning  import  into  the  United  States  of 
certain  cotton,  woo!  and  man-made  fiber 
textile  products,  produced  or  manufactured  in 
the  Peoples  Republic  of  China  and  exported 
during  the  twelve-month  period  which  began 
on  January  1.  1987  and  extends  through 
December  31.  1987. 

Effective  on  September  21. 1987.  the 
directives  ol  DecemL>€r  23.  1986  and  February 
24, 1987  are  amended  to  include  the  following 
adjustments  to  the  previouisly  established 
restraint  limits  for  cotton  and  man-made  fiber 
textile  products  in  Categories  360  and  635.  as 
provided  under  the  terms  of  the  bilateral 
agreement  of  August  19.  1983.  as  amended': 


Cate- 
gory 


Adjusted  12-month  l»mrt' 


360 '  4,791.467  numbers. 

635 488,584  dozen. 


'  Ttie  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  Decem- 
ber 31,  1986 

The  Committee  for  the  Implementation  of 
Textile  Agreement  has  determined  that  these 
actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
use.  533(a)(1). 

Sincerely, 
James  H.  Babb. 

Chairman  Committee  for  the  Implementation 
of  textile  Agreements. 
[FR  Doc.  87-21611  Filed  9-17-87;  8:45  am) 
BILLING  CODE  351CM)R-4I 


Deduction  in  Charges  of  Certain 
Cotton  Textile  Products  Produced  or 
Manufactured  in  the  Dominican 
Republic 

September  15. 1987. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA).  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972, 
as  amended,  and  the  President's 
February  20,  1986  announcement  of  a 
Special  Access  Program  for  textile 
products  assembled  in  participating 
Caribbean  Basin  beneficiary  countries 
from  fabric  formed  and  cut  in  the  United 


'  The  agreement  provides,  in  part,  that  (1|  with 
the  exception  of  CUitegorj'  315.  any  specific  Hmil 
may  be  exceeded  by  not  more  than  5  percent  of  its 
square  yard  equivalent  total,  provided  that  the 
amount  of  increase  is  compensated  by  an 
equivalent  square  yard  decrease  in  one  or  more 
other  specific  limits  in  that  agreement  year  (2)  the 
specific  limits  for  categories  may  be  increased  for 
carryover  or  carryforward,  and  (3)  administrative 
arrangement  or  adi'jstments  may  be  made  to 
resolve  minor  problems  arising  in  the 
implemenlalion  of  the  agreement. 


UM  I 
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States,  pursuant  to  the  requirements  set 
forth  in  51  FR  21208  (June  11,  1986),  has 
issued  the  directive  pubHshed  below  to 
the  Commissioner  of  Customs  to  be 
effective  on  September  21, 1987.  For 
further  information  contact  Janet 
Hcinzen.  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce.  (202)  377- 
4212. 

Summary 

In  the  letter  published  below,  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
directs  the  Commissioner  of  Customs  to 
deduct  2,654  dozen  from  charges  made 
to  the  restramt  limit  established  for 
Category  340  for  the  period  which  began 
on  June  1,  1987  and  extends  through 
May  31, 1988. 

Subsequently,  this  same  amount  will 
be  charged  to  the  guaranteed  access 
level  established  for  properly  certified 
textile  products  in  Category  340  which 
are  assembled  in  the  Dominican 
Republic  from  fabric  form.ed  and  cut  in 
the  United  States  and  exported  from  the 
Dominican  Republic  during  this  same 
period. 

Background 

On  Mey  21,  1987  a  notice  was 
published  in  the  Federal  Register  (52  FR 
19190)  announcing  import  restraint 
limits  for  certain  cotton  and  man-made 
fiber  textile  products,  including 
Category  340.  produced  or  manufactured 
in  the  Dominican  Republic  and  exported 
during  the  period  which  began  on  June  1. 
1987  and  extends  through  May  31.  1988. 

A  further  notice  was  published  in  the 
Federal  Register  on  May  22. 1987  (52  FR 
19375)  which  announced  guaranteed 
access  levels  for  properly  certified 
cotton  and  man-made  fiber  textile 
products  assembled  in  the  Dominican 
Republic  from  fabric  formed  and  cut  in 
the  United  States,  including  products  in 
Category  340. 

During  consultations  between  the 
Governments  of  the  United  States  and 
the  Dominican  Republic,  the  United 
States  agreed  to  deduct  charges  for 
shipments  qualifying  for  guaranteed 
access  levels  which  were  made  to 
designated  consultation  levels.  It  was 
further  agreed  that  those  goods  would 
be  charged  to  the  corresponding 
guaranteed  access  levels. 

The  Government  of  the  Dominican 
Republic  has  provided  documentation  to 
the  U.S.  Cnvemment  establishing  that 
additional  products  in  Category  340 
were  assembled  exclusively  from  U.S. 
formed  and  cut  fabric  and  qualified  for 
entry  under  the  guaranteed  access  level. 
These  goods  were  charged  to  the 
designated  consultation  level  because  of 
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the  unavailability  of  proper 
documentation  (CBI  Export  Declaration 
(Form  ITA-370P))  requu^d  for  entrv 
under  TSUSA  807.0010. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A  numbers  was 
published  in  the  Federal  Register  on 
December  13,  1982  (47  FR  557091,  as 
amended  on  April  7,  1983  (48  FR  15175), 
May  3.  1983  (48  FR  19924),  December  14, 
1983,  (48  FR  55607),  December  30.  1983 
(48  FR  57584),  April  4,  1984  (49  FR 
13397).  June  28,  1984  (49  FR  26622),  July 
16,  1984  (49  FR  28754),  November  9.  1984 
(49  FR  44782),  July  14,  1986  (51  FR  25386), 
July  29,  1986  (51  FR  27068)  and  m 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1987), 
James  H,  Babb, 

Chairman,  Cummittee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textitle 
Agreements 

September  15,  1987 

Commissioner  of  Customs, 

Department  of  the  Treasury.  Washington,  DC 

20229 
Dear  Mr  Commissionen  To  facilitate 

implementation  of  the  Bilateral  Cotton,  Wool. 
Man-Mdde  Fiber,  Silk  Biend  and  Other 
Vegetable  Fiber  Textile  Agreement  of 
DecembtT  18,  1986  between  the  Governments 
of  the  United  States  and  the  Dominicwn 
Republic.  I  request  that,  effective  on 
September  21,  198".  you  deduct  2.654  dozen 
from  charges  made  to  the  import  restraint 
limit  established  in  the  directive  of  May  18, 
1987  for  cotton  textile  products  in  Category 
340,  produced  or  manufactured  in  the 
Dominican  Republic  and  exported  during  the 
period  which  began  on  jane  1.  1987  and 
extends  through  May  31,  1988. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  fails  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
use.  553, 

This  letter  will  be  published  in  the  Federal 
Register. 

Sincerely. 
James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  .Agreements. 
jFR  Doc.  87-21594  Filed  9-17-67;  8:45  am) 
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Adjustment  of  Import  Limits  for 
Certain  Wool  Textile  Products 
Produced  or  Manufactured  In  the 
Hungarian  People's  Republic 

September  15.  1987, 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  September 


21, 1987.  For  further  information  contact 
Diana  Solkoff,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  US  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  please  refer 
to  the  Quota  Status  Reports  which  are 
posted  on  the  bulletin  boards  of  each 
Customs  port.  For  information  on 
embargoes  and  quota  re-openings, 
please  call  (202)  377-3715. 

Summary 

In  the  letter  published  below,  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
directs  the  Commissioner  of  Customs  to 
adjust  the  current  limits  for  Categories 
434,  435,  444  and  445/446  for  goods 
produced  or  manufactured  in  Hungary 
and  exported  during  the  periods  which 
began,  in  the  case  of  Category  434,  on 
November  1, 1986:  and.  in  the  case  of 
Categories  435,  444  and  445,/446,  on 
January  1.  1987;  and  extend  through 
December  31. 1987. 

Background 

On  December  22,  1986  and  March  5, 
1987  notices  were  published  in  the 
Federal  Register  (51  FR  45~95  and  52  FR 
7296),  which  announced  import  restraint 
limits  for  wool  textile  products, 
produced  or  manufactured  in  Hungary 
and  exported  during  the  periods  which 
began,  in  the  case  of  Category  434,  on 
November  1.  1986,  and,  m  the  case  of 
Categories  435,  444  and  445/446,  on 
January  1,  1987;  and  extend  through 
December  31. 1987,  Under  the  terms  of 
the  Bilateral  Wool  Textile  Agreement  of 
February  15  and  25.  1983,  as  amendea, 
between  the  Governments  of  the  United 
States  and  the  Hungarian  People's 
Republic  and  at  the  request  of  the 
Hungarian  People's  Republic,  the  limits 
for  Categories  434.  435  and  444  are  being 
increased,  variously,  by  application  of 
carryover  and  swing.  The  limit  for 
Category  445/446  is  being  reduced  to 
account  for  the  swing  applied  to 
Categories  434.  435  and  444. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13.  1982  (47  FR  55~09l.  as 
amended  on  April  7,  1963  [48  FR  15175). 
May  3,  1983  (48  FR  19924),  December  14. 
1983,  (48  FR  5.560"),  December  30. 1983 
(48  FR  57584),  April  4.  1984  (49  FR 
13397),  June  28.  1984  (49  FR  2b622),  Julv 
16,  1984  (49  FR  28754).  November  9,  1984 
(49  FR  44782).  July  14,  1986  (51  FR  25386), 
July  29,  1986  [51  FR  27068)  and  in 
Statistical  Headnote  5.  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1987). 
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Adoption  by  the  United  States  of  the 
Harmonized  Commodity  Code  (HCC) 
may  result  in  some  changes  in  the 
categorization  of  textile  products 
covered  by  this  notice.  Notice  of  any 
necessary  adjustments  to  the  limits 
affected  by  adoption  of  the  HCC  will  be 
published  in  the  Federal  Register, 
lames  H.  Babb, 

Chairman.  Cummittee  for  the  Implementation 

o*  Texli/c  Agreements. 
Seplomber  15. 1987. 

Cominitlee  for  the  Implementation  of  Textile 
Agreements 

CDmmissioner  of  Customs 
Department  of  the  Treasury.  Washington.  DC 
20229 

Dear  Mr.  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directives 
issued  to  you  on  December  16,  1986  and 
March  5.  1987  by  the  Chairman.  Committee 
for  the  Implementation  of  Textile 
Agreements,  concerning  imports  into  the 
I'nited  States  of  certain  wool  textile 
products,  produced  or  manufactured  in  the 
I  lungarian  People  s  Republic  and  exported 
dunng  the  periods  which  began,  in  the  case  of 
Category  434.  on  November  1,  1986;  and.  in 
the  case  of  Categories  435.  444  and  445/446, 
on  January  1,  1987:  and  extend  through 
December  31,  1987 

Effective  on  Sept.  21,  1987,  the  directives  of 
December  16,  1966  and  March  5,  1987  are 
hereby  amended  to  atiiust  the  previously 
established  lirrits  for  woo!  textile  products  in 
the  followme  catecorips,  as  provided  under 
the  terms  of  the  bilateral  agreement  of 
Februarv  15  and  25, 1963,  as  amended  ': 


Caiegofy 

Adujsled  Itmrt  ' 

433 

9.713  dozen 

436 

1'.339  (>OZPn 

444 

5.670  Oozen 

40.941    dozen    of    w^K:^    not 

445/4*6 „ _ 

mce    :ridr     33  069    dozen 

shall    Be    IT    Calegofy    445 

ana  not  tio'9   i/wn  33.969 

dozen  s.^all  be  m  Cate^ry 

446 

•  The  Mmrts  ^lave  nol  be«n  a<j|uste<j  ^o  accoi>nt  kx  ary 
impofis  exported  aftef  OctoOer  31  1986  fo*  Cateqcv  434 
arxl  Oecem/^er  31     136'  kx  Cai.?qo"e€  105,  444  and  445/ 

446 

The  Committee  for  the 
Implementation  of  Textile  Agreements 
has  determined  that  these  actions  fall 
within  the  foreign  affairs  exception  to 
the  rulemaking  provisions  of  5  U.S.C. 
553ta)(l). 

Sincerely. 
James  H.  Babb, 

Chairmnn.  Committee  for  the  Implementation 
of  Tex  tile  Agreements. 
IFR  Doc.  87-21592  Filed  9-17-87;  8:45  am) 
BILLING  CODE  3510-Dfl-M 


'The  dgreement  provides,  in  part,  that:  (1)  specific 
limils  may  be  excteded  during  the  agreement  year 
by  dt'Sisnaied  percenlages,  \2]  specific  limits  may 
b*  ddiuiled  for  carryover  and  carryforward;  and  (3) 
administrative  arrangemenCi  or  adjustments  may  be 
made  to  resolve  minor  problems  arising  in  the 
Implemenlalion  of  the  agreement 


Request  for  Public  Comment  on 
Bilateral  Textile  Consultations  With  the 
Government  of  Thailand  To  Review 
Trade  In  Category  369-L 

September  15,  1%7. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  Maitih  3. 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  September 
21,  1987.  For  further  information  contact 
Ross  Arnold.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  please  refer  to 
the  Quota  Status  Reports  which  are 
posted  on  the  bulletin  boards  of  each 
Customs  port  or  call  (202)  343-6581,  For 
information  on  embargoes  and  quota  re- 
openings,  please  call  (202)  377-3715,  For 
information  on  categories  on  which 
consultations  have  been  requested  call 
(202)  377-3740. 

Background 

On  August  19, 1987,  the  Government 
of  the  United  States  requested 
consultations  with  the  Government  of 
Thailand  with  respect  to  Category  369-L 
(cotton  luggage).  This  request  was  made 
under  the  agreement  between  the 
Governments  of  the  United  States  and 
Thailand  of  July  27  and  August  8. 1983, 
relating  to  trade  in  cotton,  wool  and 
man-made  fiber  textile  products  which 
provides  for  consultations  when  imports 
increase  to  the  point  where  they  cause 
or  threaten  market  disruption. 

According  to  the  terms  of  the  bilateral 
agreement,  if  no  mutually  satisfactory 
solution  is  reached  during  consultations, 
the  United  States  may  establish  a 
prorated  specific  limit  for  the  period 
which  began  on  August  19,  1987  and 
extends  through  December  31, 1987  at  a 
level  of  241,390  pounds. 

The  Government  of  the  United  States 
has  decided,  pending  a  mutually 
satisfactory  solution,  to  control  imports 
in  Category  369-L  exported  during  the 
ninety-day  consultation  period  which 
began  on  August  19, 1987  and  extends 
through  November  16, 1987  at  the 
prescribed  limit  of  190,356  pounds. 

In  the  event  the  limit  established  for 
the  ninety-day  period  is  exceeded,  such 
excess  amounts,  if  allowed  to  enter,  may 
be  charged  to  the  prorated  specific  limit 
specified  above. 

The  United  States  remains  committed 
to  finding  a  solution  concerning  this 
category.  Should  such  a  solution  be 
reached  in  consultations  with  the 
Government  of  Thailand,  further  notice 


will  be  published  in  the  Federal 
Register. 

A  summary  market  statement  for  this 
category  follows  this  notice. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175], 
May  3.  1983  (48  FR  19924),  December  14, 
1983,  (48  FR  55607),  December  30,  1983 
(48  FR  57584),  April  4,  1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622),  July 
16,  1984  (49  FR  28754).  November  9.  1984 
(49  FR  44782),  July  14. 1986  (51  FR  25386), 
July  29, 1986  (51  FR  27068)  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  1 1987). 

Adoption  by  the  United  States  of  the 
Harmonized  Commodity  Code  (HCC) 
may  result  in  some  changes  in  the 
categorization  of  textile  products 
covered  by  this  notice.  Notice  of  any 
necessary  adjustments  to  the  limits 
affected  by  adoption  of  the  HCC  will  be 
published  in  the  Federal  Register. 
Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Category  369-L  under 
the  agreement  with  Thailand,  or  in  any 
other  aspect  thereof,  or  to  comment  on 
domestic  production  or  availability  of 
textile  products  included  in  the 
category,  is  invited  to  submit  such 
comments  or  information  in  ten  copies 
to  Mr.  James  H.  Babb,  Chairman, 
Committee  for  the  Implementation  of 
Textile  Agreements,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  Room 
3100,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue  NW., 
Washington,  DC,  and  may  be  obtained 
upon  request. 

Further  comment  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
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to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States""' 
lames  H.  Babb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Thailand  Market  Statement — 

Category  369  Pt. — Cotton  Luggage 
August  1987. 

Summary  and  Conclusions 

U.S.  imports  of  Category  3b9  pt.  cotton 
Uigsa,:;e  from  Thailand  wrre  543.873  pounds 
for  the  year  ending  May  1987,  nearly  ninety 
times  greater  than  the  6.117  pounds  imported 
a  year  earlier.  Thailand  was  the  third  largest 
supplier  of  Category  369  Pt.  colton  luggage 
during  the  first  five  months  of  1987. 
accounting  for  9  percent  of  the  total  imports 
in  this  part  category.  Thailand's  imports 
during  the  first  five  months  of  1987,  reached 
533  894  pounds,  over  a  hundred  times  greater 
than  Its  January-May  1986  level. 

Ttie  market  for  Category  369  pi.  cotton 
luggage  is  being  disrupted  by  imports.  The 
sharp  and  substantial  increase  m  low  valued 
imports  from  Thailand  is  contributing  to  this 
disnjption. 

Production  and  Market  Share 

U  S.  production  of  cotton  fabric  for  higgage 
has  been  on  the  decline  smce  1983.  dropping 
from  5.8  million  pounds  in  1983  to  3.7  million 
pounds  in  1988.  a  36  percent  decline. 

During  this  same  period  the  domestic 
producers'  share  of  the  market  for 
domestically  produced  and  imported  cotton 
luggage  nearly  halved,  dropping  from  72 
percent  in  1983  to  37  percent  in  1986 

Imports  and  Import  Penetration 

VS.  imports  of  Category  389  pt.  cotton 
luggage,  measured  in  terms  of  the  cotton 
fabric  content,  nearly  tripled,  increasing  from 
2.3  million  pounds  of  cotton  fabric  in  1983  to 
t.2  million  pounds  in  1986.  The  ratio  of 
imports  to  domestic  production  more  than 
quadrupled,  increasing  from  40  percent  in 
1983  io  167  percent  in  1986. 

Duty  Paid  Landed  Values  and  VS.  Producer 
Price 

.(pearly  all  of  Category  369  pt  cotton 
higgage  imports  from  Thailand  entered  under 
TSUSA  No.  706.3650.  The  dutj-paid  values  of 
these  imports  are  far  below  the  U.S. 
producers'  prices  for  compdrable  U.S. 
produced  luggage. 

Committee  for  the  Implementation  of  Textile 
Agreements 

September  15.  1987. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington.  DC 
20229. 
Dear  Mr.  Commissioner:  Under  the  terms  of 
Section  204  of  the  .Agricultural  .Act  of  1956.  as 
amended  (7  US.C.  1854).  and  the 
Arrangement  Regarding  International  Irade 
in  Textiles  done  at  Geneva  on  December  20. 
1973,  as  further  extended  on  July  31.  1986: 
pursuant  to  the  Bilateral  Cotton.  \\'ool  and 
Man-Made  Fiber  Textile  Agreement  of  July  27 
and  August  8,  1983  't)etween  the  Governments 
of  the  United  States  and  Thailand:  and  m 


acc;ordance  with  ihe  provisions  of  Executive 
Order  11651  of  .March  3,  1972,  as  amended, 
you  are  directed  to  prohiint.  effpctive  on 
September  21,  198",  entry  into  the  United 
States  for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton  textile 
products  in  CateEory  369-L.'  produced  or 
manufactured  in  Thailand  and  exported 
during  the  ninety-day  period  which  began  on 
August  19,  1987  and  extends  through 
November  16, 1987,  in  excess  of  190.3.56 
pounds.^ 

Textile  products  m  Category  369-L  which 
have  been  exported  to  the  United  States  prior 
to  August  19,  1987  shall  not  be  subject  to  this 
directive. 

Textile  products  in  Category  Jes-L  which 
have  been  released  from  the  custody  of  the 
U.S  Customs  Service  under  the  provisions  of 
19  US.C.  1448(bi  or  1484ia!fli;A)  prior  to  the 
eflective  date  ot  this  directive  shall  not  be 
denied  entn  under  this  riirertne. 

In  carr\ing  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  Stales  for  consumption 
to  include  entry  for  consum.ption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Com.mittee  for  the  Imp!emenl,?lion  of 
Tedxtile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  533(a)(1). 

Sincerely. 
James  H.  Babb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  87-21591  Filed  9-17-67;  8:45  amj 
BILUNG  CODE  3510-DR-M 


Textile  and  Apparel  Categories; 
Proposed  United  States  Tarifl 
Schedule  In  the  Harmonized  System 
Nomenclature 

September  15.  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathy  Davis.  International  Agreements 
and  Monitoring  Division.  Office  of 
Textiles  and  Apparel.  U.S.  Department 
of  Commerce,  (202)  377^212. 

On  March  4. 1987,  a  notice  was 
published  in  the  Federal  Resgister  152  FR 
6597),  as  amended,  annoucmg  revs.or.s 
to  the  textile  category  structure  for  use 
in  the  implementation  of  the  textile  and 
apparel  import  program  under  the 
Harmonized  System  (liSl. 

Recently  a  July  1987  edition  of  the 
Proposed  United  States  Tariff  Schedule 
in  the  Harmonized Svs'em 
Nnmenclcture  was  published  by  the 
Office  of  the  United  States  Trade 
Representative.  (This  document  is 
available  from  the  Government  Printing 
Office.  1 


'  The  limit  has  not  been  adjusled  to  account  for 
any  imports  exported  after  August  18. 1987. 

'  In  Category  369-L  only  TSUSA  numbers 
706.3210.  706.3650  and  708.4111. 


The  proposed  Tariff  Schedule  should 
be  amended  to  reflect  the  changes 
indicated  below: 

(1)  The  following  HS  items  are  in 
Category  624.  not  Category  413: 

5407.91.05.00  5515  22  1 0.00 

5407.92.10.00  5515.92  JOOO 

5407  94  10.00  5516.3110  00 

54O8.3V10.00  5516.32.10.00 

540e32.10«l  S516J3.10J» 

5408.33.10.00  5516.34.10.00 
540a.34  tooo 

(2)  The  following  HS  items  are  it 
Category  611: 

5516.11.0010  5516.12-0a70 

5116.11.00.20  5516.12^.90 

551611.00.30  5516.13.00.10 

5516.11.00  40  5516.134KL20 

551611.00.50  S516.l3ija90 

551611.00.60  5516.141)0.10 

551611.00.70  5516.14.00.20 

5516.11.00.90  551614.00  30 

5516.12.00)0  551S.14.00.40 

5516.12XM.20  55iai4.00.50 

5516  12.00.30  551b-14X>0.60 

5516  12.00  40  5516.14.00  70 

55)6.12.00.50  5516.14.00.90 
5Siai2  00.60 

(3)  The  following  HS  items  are  in 
Cate<Ror>'  222; 

'><102.92.00.00  aOQ2-93X»«) 

6002.93.00.20  6002.93«).80 

6002.93.00.40 

James  H.  Babb, 

Choirrr.cr..  Committee  for  the  Implementation 
of  Textile  .Agreements. 

|FR  Doc  0--2-1593  Filed  9-17-87:  8:45  am] 

BILLING  CODE  351&-D«-*i 


DEPARTMENT  OF  DEFENSE 

Agency  Information  ColJecbon 
Activities  Under  OM6  Review 

ACTK>n:  F^jh;::  lr'orm..',(.n  Coliection 
Requirement  Submitted  to  OMB  for 
Review. 

summary:  The  Department  of  Defence 
has  submitted  to  OMB  for  review  the 

following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  Each  entry  contains  the 
following  information: 

(IJ  Type  of  submission. 

(2)  Title  of  Information  Collection  and 
applicable  OMB  Control  Number  and 
form  Number: 

Abstract  statement  of  the  need  for 
and  the  uses  to  be  made  of  the 
information  collected; 

(4)  Type  of  Respondent; 

(5)  An  estimate  of  the  number  of 
responses: 

(6)  An  estimate  of  the  total  number  of 
hours  needed  to  provide  the  information; 

(7)  To  whom  comments  regarding  the 
information  collection  are  to  be 
forwarded;  and 
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(R)  The  point  of  contact  from  whom  a 
copy  of  the  proposed  information 
collection  may  be  obtained. 

This  information  collection  is  as 
follows: 

(1)  Reinstatement: 

(2)  "igBe  Post  Election  Survey,"  0704- 
0125,  Survey  forms  B  &  D: 

3.  The  1988  Post-Eiectum  Survey  will 
collect  information  from  10.000  U.S. 
citizens  not  affiliated  with  the  federal 
oovernment  and  living  overseas  and  5(X) 
local  officials,  who  desire  to  participate 
in  DoD's  absentee  voting  survey.  This 
sur\ey  is  used  to  obtain  absentee  voting 
statistical  data  from  U.S.  citizen's 
residing  overseas  and  local  election 
officials.  These  potential  voters  and 
election  officials  are  requested  to 
voluntarily  complete  the  survey 
questionnaire  form.  The  form  solicits 
information  on  procedural  and  problem 
areas  encountered  in  the  absentee 
voting  process.  This  information  is  used 
by  the  Federal  Voting  Program  to 
prepare  the  report  to  the  President  and 
Congress  as  required  by  42  USC  19"3ff. 

(41  Individuals; 

(5)  Current  responses  of  10,500; 

(6)  Current  burden  hours  of  1,749; 

ADDRESSES:  (7)  Comments  are  to  be 
forwarded  to  Mr.  Edward  Springer, 
Office  of  Management  and  Budget.  Desk 
Officer.  Room  3235.  New  Executive 
Office  Building,  Washington,  DC  20503 
and  Mr.  Danie!  ].  Vitiello.  DliD 
Clearance  Officer,  WHS/DIOR.  1215 
Jefferson  Davis  Highway  Suite  1204, 
Arlington,  Virginia  22202-4302, 
telephone  202/746-0933. 

FOR  FURTHER  INFORMATION  CONTACT: 

|P!  A  copy  of  the  inform,ation  collection 

proposal  mav  be  obtained  from  Mr. 

Vitiello.  WHS/DIOR,  1215  lefferson 

Davis  Highway,  Suite  1204,  .Arlington, 

V  irginia  22202^302,  telephone  202/74&- 

0933, 

Linda  M.  Bynum 

A.'UTnaie  OSD  Ffih^ral  Register  Liaison 

0<-'''>rpr,  DvparUnent  of  Defense. 

September  14,  1987 

(KR  Doc  8--21.S81  Filed  3-1--87:  8:45  am] 

BILLING  CO0€  3«10-01-M 


Defense  Science  Board  Task  Force  on 
Armor  Anti-Armor  Competition; 
Meeting  Cancellation 

action:  Cancellation  of  Meeting. 


summary:  The  meeting  notice  for  the 
Defense  Science  Board  Tasi(.  Force  on 
Armor  Anti-Armor  Competition  for 
August  24  and  September  17, 1987  as 
published  in  the  Federal  Register  (Vol. 
52.  No.  133,  Page  26171,  Monday,  July  13, 


1987,  FR  Doc  87-15844.)  has  been 

cancelled. 

Linda  Bynum, 

Alternate  OSDFederal  Register  Liaison 

Officer.  Department  of  Defense. 

September  14, 1987. 

|FR  Doc.  87-21579  Filed  9-17-87;  8:45  am| 

BILLING  CODE  3810-01-M 


Defense  Science  Board  Task  Force  on 
Low  Observable  Technology;  Meeting 
Cancellation 

action:  Cancellation  of  Meeting. 

SUMMARY:  The  meeting  notice  for  the 
Defense  Science  Board  Task  Force  on 
Low  Observable  Technology  for 
October  15,  1^*87  as  published  in  the 
Federal  Register  (Vol.  52,  No.  121,  Page 
23711,  Wednesday,  June  24, 1987,  FR 
Doc  87-14305)  has  been  cancelled.  In  all 
other  respects  the  original  notice 
remains  unchanged. 
Linda  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
September  14. 1987. 
[FR  Doc.  87-21580  Filed  9-17-87;  8:45] 
BILLING  CODE  3110-01-M 


Office  of  the  Secretary 

Defense  Intelligence  Agency  Scientific 
Advisory  Committee;  Closed  Meeting 

agency:  Defense  Intelligence  Agency 
Scientific  Advisory  Committee,  DOD. 

ACTION:  Notice  of  closed  meeting, 

SUMMARY:  Pursuant  to  the  provisions  of 
subsection  (d)  of  section  10  of  Pub.  L. 
92^63,  as  amended  by  section  5  of  Pub. 
L.  94—109,  notice  is  hereby  given  that  a 
closed  meeting  of  a  panel  of  the  DIA 
Scientific  Advisory  Committee  has  been 
scheduled  as  follows: 

DATES:  Monday  and  Tuesday,  5-6 
October  1987,  9:00  a.m.  to  5:00  p.m.  each 
day. 

ADDRESS:  The  Pentagon,  Washington, 
DC  (on  5  October).  The  DIAC,  Boiling 

AFB,  Washington.  DC  (on  6  October) 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Colonel  John  E.  Hatlelid, 
USAF.  Executive  Secretary,  DIA 
Scientific  Advisory  Committee, 
Washington.  DC  2b34(>-1328  (202)  373- 
4930. 

SUPPLEMENTARY  INFORMATION:  The 

entire  meeting  is  devoted  lO  the 
discussion  of  classified  information  as 
defined  in  section  552b(c)(l),  Title  5  of 
the  U.S.  Code  and  therefore  will  be 
closed  to  the  public.  Subject  matter  will 


be  used  in  a  special  study  on 

intelligence  support  systems. 

Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer. 

Department  of  Defense. 

September  15. 1987. 

[FR  Doc.  87-21653  Filed  »-17-fi7;  8:45  am| 

BILLING  CODE  3810-0l-l> 

Defense  Logistics  Agency 

Privacy  Act  of  1974;  Revised  Record 
System  . 

agency:  Defense  Logistics  Agency 
(DLAj.  Department  of  Defense  (DoD). 

action:  Notice  of  a  revision  of  a  DLA 
system  of  records  for  public  comment. 

SUMMARY:  The  Defense  Logistics 
Agency  of  the  Department  of  Defense 
proposes  to  revise  an  existing  system  of 
records  subject  to  the  Privacy  Act  of 
1974. 

DATE:  The  proposed  action  will  be 
effective  without  further  notice  on 
October  19,  1987  unless  comments  are 
received  which  would  result  in  a 
contrary  determination. 

ADDRESS:  Send  any  comments  to  the 
System  Manager  identified  in  the  record 
system  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Dave  Henshall.  DLA-XAM,  Defense 
Logistics  Agency,  Cameron  Station, 
Alexandria,  VA  22304-6130,  Telephone; 
202-274-6234,  Autovon;  284-6234. 
SUPPLEMENTARY  INFORMATION:  This 
existing  record  system  was  published  at 
50  FR  22902,  May  29, 1985.  The  revision 
includes  changes  to  the  system 
identification  and  name  from  S153.20 
DLA-T,  Personnel  Security  Clearance 
Status  CAPSTONE  to  S153.20  DLA-I, 
Personnel  Security  Information 
Subsystem  of  COSACS  and 
modification  of  the  basic  text.  The 
Defence  Logistics  Agency  svstems  of 
records  as  prescribed  by  the  Privacy  Act 
of  1974  (5  U.S.C.  552a)  have  been 
published  in  the  Federal  Register  as 
follows: 
FR  Doc.  85-10237  50  FR  22897.  May  29. 

1985  (Compilation) 
FR  Doc.  85-30123  50  FR  51898. 

December  20,  1985 
FR  Doc.  86-17259  51  FR  27443,  July  31. 

1986 
FR  Doc.  86-19035  51  FR  30104, 

August  22,  1986 

This  proposed  revision  does  not 
require  an  altered  system  report  as  set 


UM  I 


Federal  Register  /  Vol.  52,  No.  IBI  /  Friday.  September  18.  1987  /  Notices 


forth  by  5  U.S.C.  552a(o]  of  the  Privacy 

Act. 

Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer. 
Dtparlnient  of  Defense. 
September  15.  1987. 

§  153.20  DLA-I 

SYSTEM  NAME: 

Personnel  Security  Information 
Subsystems  of  COSACS 

SYSTEM  LOCATION: 

Primary  System-Central  computer 
pro;;rams  and  files  maintained  at  the 
Defense  Logistics  Agency 
Administrative  Support  Center  (DASC) 
which  is  located  at  Cameron  Station. 
Alexandia.  VA  provides  a  central  index 
for  information  regarding  personnel 
security  clearance  and  security 
eligibility  of  civilian  employees  and 
military  personnel  within  the  Defense 
Logistics  Agency  (DLA).  Ready 
reference  on-line  acess  is  furnished  to 
Defense  Logistics  Agency  Primary  Level 
Field  Activities  (PLFAs),  to  Principal 
Staff  Elements  (PSEsJ  at  Headquarters, 
DL'\  and  to  Department  of  Defense 
Management  Support  Activities 
(DoDMSAs)  supported  by  DASC, 
concerning  personnel  under  their 
jurisdiction. 

CATEGORIES  OF  (NDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  DLA  civilian  and  military 
personnel  who  have  been  found  eligible 
for  employment  in  a  sensitive  position 
or  eligible  for  or  granted  a  security 
clearance  or  access  to  information 
classified  in  the  interests  of  national 
security. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Computer  record  on  each  individual  in 
the  Personnel  Security  Information 
Subsystem  of  COSACS  (Comm.and 
Security  Automated  Control  System) 
Master  File.  Computer  listings  are 
generated  from  this  master,  in  the  form 
of  a  Master  File  Archival  Record  and 
Record  Activity  Clearance  Eligibility 
Listing  (RACEL).  and  identify  thoseDLA 
personnel  who  are  assigned  to  or  who 
are  eligible  to  occupy  sensitive  pusitions 
and  those  DLA  personnel  who  have 
been  either  authorized  access  to 
classified  information  or  found  eligible 
for  such  access. 

authority  for  maintenance  of  the 
system: 

Executive  Orders  (E.O.)  9397, 10450. 
10865.  12333,  12356. 

purpose(s): 

Provide  a  computerized,  centralized 
source  of  security  eligibility  and 
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clearance  information  for  all  DLA 
security  officers  and  appropriate 
supervisors.  The  purpose  for  soliciting 
and  using  the  SSAN  is  for  positive 
identification  and  retrieval  of  records. 

These  records  are  used  by  DLA 
Security  Officers  at  all  levels  as  well  as 
by  other  appropriate  D\A  supervisors  to 
determine  whether  or  not  DLA  civilian 
employees  are  eligible  for  or  occupy 
sensitive  positions:  whether  they  or 
assigned  military  personnel  have  been 
cleared  for  or  granted  access  to 
classified  information:  and  the  level  of 
such  clearance  of  access,  if  granted. 

routine  uses  of  records  MAiNTAINEO  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  Of  SUCH  OSES: 

Clearance  status  and  other  clearance 
related  infcnnat.on  of  individual  DLA 
employees  may  be  provided  to  the 
appropriate  officials  of  othf-r  Federal 
Government  agencies  and  Federal 
Govemm.ent  contractors  when 
necessan,-  in  the  course  of  official 
business.  See  also  the  Blanket  Routine 
Uses  set  forth  at  the  beginning  of  the 
DLA  record  system  notices. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  a 
combination  of  paper  and  automated 
files. 

RETRIEVABIUTY: 

Records  are  contained  m  the  data 
base  and  are  retrievable  by  name,  social 
security  account  number  (SSAN'j,  job 
series,  security  eligibility,  security 
clearance,  organization,  and  type  of 
investigation, 

SAFEGUARDS: 

Records,  as  well  as  on-line  input  and 
computer  terminals,  are  maintained  in 
areas  that  conform  to  applicable  DLA 
security  policy.  Access  to  and  retrieval 
from  computerized  files  is  limited  to 
authorized  users  and  is  password 
protected/restricted. 

RETENTION  AND  DISPOSAL: 

New  listings  are  published  quarterly 
and  prior  microfiche  and  listings  are 
destroyed  as  soon  as  the  new  lists  are 
verified  but  in  no  case  beyond  90  days. 
Magnetic  records  are  purged  one  year 
after  the  individual  departs  DLA. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Staff  Director.  Office  of  Com.mand 
Security,  Attn:  DLA-L  Headquarters 
DL-^.  Cameron  Station,  Alexandria,  VA 
22304-6130.  and  Command  Security 
Officers  of  all  DLA  PLFAs,  Refer  to  the 


appendix  at  the  end  of  the  DLA  notices 
for  the  applicable  addresses. 

NOTIFICATION  PROCEDURE: 

Written  or  personal  requests  for 
information  may  be  directed  to  the 

appropriate  System  Manager. 

RECORDS  ACCESS  PROCEDURES: 

Official  mailing  addresses  of  the  DLA 
System  Managers  are  m  the  DL-^ 
address  directory  of  the  appendix  to  the 
DLA  system,  of  records  nonces.  Written 
requests  for  information  should  contain 
the  full  name,  SSA.N.  current  address 
and  telephone  number  of  the  individual. 
For  personal  visits,  the  individual  should 
be  able  to  provide  some  acceptable 
identification,  such  as  dnver  s  hcr-nse  or 
employing  office  identification  card,  and 
give  some  verbal  information  that  can 
be  verified  from  his  or  her  file. 

DLA  users  may  uhhze  an  Audio 
Response  Unit  (ARUl  accessed  by 
SSA.N  to  retrieve  the  individual's 
security  clearance  on.\ , 

CONTESTING  RECORD  PROCEDURES: 

The  agency's  rules  for  access  to 
records,  contesting  contents,  and 
appealing  initial  dete.'-minations  about 
an  individual  concerned  ma\  be 
obtained  from  the  System  Manager  and 
are  set  forth  in  DLA  Regulation  5400.21 
(32  CFR  Part  1286). 

RECORD  SOURCE  CATEGORIES: 

Cert;fica;es  of  clearance  or  personnel 
security  investigation  previously 
rom.pleied  by  the  Office  of  Personnel 
.Management  the  Federal  Bureau  of 
Investigation,  the  Defense  Investigative 
Service,  investigative  units  of  the  Army, 
Navy  and  Air  Force,  and  other  Federal 
agencies.  Personnel  security  files 
maintained  on  individuals, 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
m  D  :.c.  87-21654  Filed  9-17-87;  8:45  amj 
BILLING  CODE  M10-C1-M 


Corps  of  Engineers 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  on  the  Joint  Military  Medical 
Command's  Proposed  New  Brooke 
Army  Medical  Center  a1  Fort  Sam 
Houston,  San  Antonio,  TX 

AGENCY:  U.S,  Army  Corps  of  Engineers, 
DOD.  Fort  Worth  Dist.nct. 
ACTION:  Notice  of  intent  to  prepare  a 
draft  environmental  impact  statement. 

summary:  1.  The  proposed  action 
consists  of  construction  and  operation  of 
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a  2(X)  bed  (expandable  to  450  bed] 
regional  medical  teaching  hospital  with 
out-patient  clinic  to  replace  facilities  of 
the  existing  Brooke  Army  Medical 
Center.  The  new  facilities  would  be 
located  in  the  area  of  Fort  Sam  Houston 
bounded  by  IH-35,  Benz-Engleman 
Road,  and  the  MKSiT  Railroad.  Support 
facilities  associated  with  the  proposed 
action  would  include  an  on-site  energy 
plant,  several  off-post  road 
improvements,  clinical  investigation 
fa(.:ility.  medical  research  laboratory, 
medical  administrative  facility,  and  use 
of  public  electric  and  sanitation  utilities. 

Z.  Reasonable  Al:eri:u!ives. 
Alternatives  to  be  evaluated  include: 
construction  and  operation  of  the  new 
facilities,  renovation  and  upgrading  of 
existing  facilities,  and  no  action. 

3.  Scoping  Process,  a.  Public 
Involvement.  A  comprehensive  public 
involvement  program  will  be  conducted 
locally  by  the  Fort  Worth  District  in 
support  of  the  Joint  Military  Command 
and  Fort  Sam  Houston  as  a  means  of 
soliciting  public  views  and 
disseminating  information.  Techniques 
will  include  formal  public  micetings. 
informal  public  information  sessions  as 
necessary,  and  continuing  dialogue  with 
Federal.  State,  and  local  agencies, 
org.inizations.  and  the  interested  public. 

b.  Significant  Issues.  At  present, 
significant  issues  to  be  addressed  in 
depth  in  the  DEIS  include  size  and 
capacity  of  the  new  facilities,  impacts 
o.T  transportation  fiicilities.  socio- 
economic effects  on  local  residents,  and 
effects  on  public  utility  resources. 

c.  Assignments.  Other  than  normal 
coordination,  no  cooperating  agency 
assignments  have  been  made. 

d.  Environmental  Review  and 
Coiisultation  Requirements.  The  DEIS 
will  be  circulated  for  review  and  all 
com.nients  will  be  incorporated  into  a 
final  environmental  impact  statement. 

4.  Although  not  currently  scheduled,  a 
pLiblic  scoping  meeting  is  anticipated  to 
be  held  in  November  1987.  A  public 
notice  announcing  the  scoping  meeting 
vv.ll  be  mailed  to  the  project  mailing  list 
prior  to  the  meeting. 

5.  The  DEIS  is  expected  to  be 
a\aihih!c  to  the  public  by  March  1988. 

ADDRESS:  For  additional  information, 
contact  Mr.  Paul  Hathorn. 
Environmental  F'roject  Manager. 
Environmental  Resources  Branch,  U.S. 
Army  Corps  of  Engineers,  Fort  Worth 
District,  P.O.  Box  17300,  Fort  Worth, 


Texas  76102-0800.  Telephone  (817)  334- 
2095.  I 

lohn  E.  Schaufelberger, 

Colonel,  Corps  of  Engineers,  District 

Engineer. 

|FR  Doc  87-20976  Filed  9-17-«7:  8:45  am) 

BILLING  CODE  371(M=R-M 


DEPARTMENT  OF  EDUCATION 

ICFDA  No.  84.193] 

Invitation  for  Applications  for  New 
Awards  Under  the  Demonstration 
Centers  for  the  Retraining  of 
Dislocated  Workers  Program 
(Demonstratipn  Centers)  for  Fiscal 
Year  1988      j 

Purpose:  To  provide  assistance  to 
establish  demonstration  centers  to 
retrain  dislocated  workers  in  order  to 
demonstrate  the  applicability  of  general 
theories  of  vocational  education  to  the 
specific  problems  of  retraining  displaced 
workers. 
Deadline  for  transmittal  of  applications: 

November  17, 1987 
Deadline  for  intergovernmental  review 

comments:  January  18, 1988 
Applications  ovailable:  September  17, 

1987 
Available  funds  anticipated:  8310,000 
Estimated  average  size  of  awards: 

$310,000 
Estimated  number  of  awards:  1 
Project  period:  Up  to  24  months 

Invitational  priority:  Under  34  CFR 
75.105(c)(1),  the  Secretary  invites 
applications  from  community  colleges 
with  existing  dislocated  worker  training 
programs  for  a  project  to  establish  and 
operate  a  demonstration  center  for  the 
retraining  of  dislocated  workers  in 
which  there  is  significant  State,  local, 
and/or  private  sector  involvement, 
commitment,  and  support  and  for  which 
materials  will  be  prepared,  as 
appropriate,  for  dissemination  to  other 
dislocated  worker  training  centers. 
Applications  that  meet  this  invitational 
priority  will  not  receive  a  competitive  or 
absolute  preference  over  other 
applications  that  do  not  meet  this 
priority. 

Criteria  foe  evaluating  applications: 
The  Secretary  assigns  the  fifteen  points, 
reserved  in  34  CFR  411.30(b),  to  the 
selection  criterion  (h) — Private  Sector 
Involvement— in  34  CFR  411.31(h)  for  a 
total  of  20  points  for  that  criterion. 
Applicable  regulations:  (a)  The 
regulations  in  34  CFR  Parts  400  and  411; 
and  (b)  the  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Parts  74.  75.  77.  78. 
and  79. 
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Other  information:  An  award  will  be 
made  through  a  cooperative  agreement 
that  gives  the  Department  a  significant 
role  in  monitoring  the  entire  course  of 
the  project. 

Fur  applications  or  information 
contact:  Richard  F.  DiCola,  National 
Projects  Branch.  Division  of  Innovation 
and  Development.  Office  of  Vocational 
and  Adult  Education,  U.S.  Department 
of  Education.  400  Maryland  Avenue  SW. 
(Room  519.  Reporters  Building), 
Washington.  DC  20202-5516.  Telephone 
(202)  732-2362. 

Program  authority:  20  U  S.C.  2415. 

Dated:  Seplemtjer  14,  1987. 
Bonnie  Guiton.  | 

Assistant  Secretary  fbr  Vocational  and  Adult 
Education. 
|FR  Doc.  87-21624  Filed  9-17-87:  8:45  am) 

BILLING  CODE  4000-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER87-630-000  et  al.] 

Electric  Rate  and  Corporate 
Regulation  Filings;  Alabama  Power  Co. 
et  al.  I 

September  15, 1987. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Alabama  Power  Company 
[Docket  No.  ER87-63()-000| 

Take  notice  that  on  September  8,  1987, 
Alabama  Power  Company  tendered  for 
filing  a  change  in  rates  for  transmission 
services  provided  to  the  Tennessee 
Valley  Authority  under  a  Transmission 
Service  Agreement  dated  August  11, 
1980.  The  proposed  change  will  reduce 
the  return  on  common  equity  component 
of  the  formula  rate  incorporated  in  the 
Transmission  Service  Agreement. 

Comment  date:  September  29,  1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  American  Municipal  Power-Ohio,  Inc. 
V.  Ohio  Edison  Company 

[Docket  No.  EL87-62-000| 

Take  notice  that  on  August  27, 1987, 
American  Municipal  Power-Ohio,  Inc. 
(AMP-Ohio)  tendered  for  filing,  pursuant 
to  Rule  206  of  the  Rules  of  Practice  and 
Procedure  and  Section  206  of  the 
Federal  Power  Act,  a  formal  Complaint 
and  request  for  summary  judgment 
against  Ohio  Edison  Company. 

AMP-Ohio  states  that  Ohio  Edison 
has  presented  no  reasons  whatever  for 
refusing  to  grant  AMP-Ohio's  request  for 


Federal  Register  /  Vol.  52.  No.  181  /  Friday.  September  18.  1987  /  Notices 


35307 


second  delivery  points  for  Cuyahoga 
Falls  and  Hudson,  and  because  no  issue 
of  material  fact  is  thus  involved.  AMP- 
Ohio  requests  that  the  Commission 
grant  summary  judgment  of  this  matter. 

Comment  date:  October  15, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Cliffs  Electric  Service  Company. 
Upp>er  Peninsula  Power  Company, 
Upper  Peninsula  Generating  Company 

[Docket  No.  ER87-632-()00| 

Take  notice  that  on  September  9.  1987, 
Upper  Peninsula  Power  Company 
(Power  Co.),  Upper  Peninsula 
Generating  Company  (Generating  Co.) 
and  Cliffs  Electric  Service  Company 
(Service  Co.)  tendered  for  filing  an 
amendment.  Amendment  No.  3.  to  the 
1978  Basic  Agreement  (FERC  Rate 
Schedule  No.  22)  that  is  dated  as  of 
March  20. 1987.  The  principal  purpose  of 
this  amendment  is  to  revise  the  basis  on 
which  Service  Co.  and  Power  Co.  will 
share  the  dispatching  costs  associated 
with  the  operation  of  the  control  center. 
Power  Co.  is  in  the  process  of 
completing  the  development  of  a  new 
control  center  in  Ishpeming.  Michigan. 
In  place  of  the  arrangement  pursuant  to 
which  Service  Co.  and  Power  Co.  shared 
one-half  of  those  costs,  the  parties  have 
agreed  to  substitute  a  new  arrangement 
whereby  Power  Co.  will  charge  Service 
Co.  a  fixed  dollar  amount  for  the  portion 
of  the  costs  which  the  parties  have 
agreed  should  be  allocated  to  Service 
Co.  The  parties  do  not  anticipate  that 
the  new  basis  for  compensating  Power 
Co.  will  result  in  any  significant  change 
in  payments  which  would  otherwise 
have  to  be  made  by  Service  Co.  for 
dispatch  and  control  services. 

The  parties  request  that  this 
amendment  be  made  effective  on 
November  1. 1987,  the  first  day  of  the 
month  by  which  the  parties  expect  the 
new  Ishpeming  Control  Center  will 
become  operational  and  further  request 
a  waiver  of  the  Commission's  notice 
provision. 

Comment  date:  September  29.  1987,  in 
accordance  with  Standard  Paragrnph  E 
at  the  end  of  this  notice. 

4.  Connecticut  Light  and  Power 
Company 

[Docket  .No.  ER85-720-004| 

Take  notice  that  on  September  8. 1987. 
Connecticut  Light  and  Power  Company 
(CL&P)  tendered  for  filing  pursuant  to 
Commission  Order  issued  July  10,  1987. 
a  compliance  report  and  a  lump  sum 
payment  from  Bozrah  Light  and  Power 
Company  (BL&P).  a  customer,  of 
$95,558.47  on  August  18,  1987. 

This  report  contains  the  following: 


Schedule  A — .Monthly  billing 
determinants  and  revenues  at  prior, 
present,  and  settlement  rates  for  the 
period  March  30.  1986  through  February, 
1987,  the  date  at  which  Bozrah  ceased  "to 
be  a  customer  of  CL&P. 

Schedules  I  through  VI— Computation 
of  the  monthly  refunds,  including 
interest,  for  the  monthly  billings  for  the 
period  March  30. 1986  through  July  10. 
1987. 

Schedules  I  through  VI — 
Computations  and  accounting  for  the 
phase-in  plan  deferrals,  carrying 
charges,  and  amortizations.  " 

Copies  of  this  filing  have  been  served 
upon  BL&P  and  the  Connecticut  State 
Commission. 

Comment  date:  September  29, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Pacific  Power  &  Light  Company, 
Washington  Water  Power  Company, 
Puget  Sound  Power  &  Light  Company. 
Portland  General  Electric  Company 

[Docket  No.  ER87-631-0()(1] 

Take  notice  that  on  September  9, 1987. 
Pacific  Power  «.  Light  Company  (Pacific), 
an  assumed  business  name  of 
PacifiCorp.  tendered  for  filing,  on  behalf 
of  itself.  Washington  Water  Power 
Compdny  (Water  Power).  Puget  Sound 
Power  &  Light  Company  (Puget)  and 
Portland  General  Electric  Company 
(Portland  General),  the  Agreement" for 
Hourly  Coordination  of  the  Projects  on 
the  Mid-Columbia  River  (Agreement) 
among  Pacific,  Waster  Power.  Puget, 
Portland  General  and  eleven  other 
parties. 

The  Agreement,  except  to  extend  the 
term  to  June  30, 1997,  restates  in 
substance  the  same  terms  and 
conditions  as  the  July  1. 1977  Agreement. 
which  it  supersedes.  There  are  no 
revenues  to  any  party  resulting  from  this 
Agreement 

Pacific  has  submitted  Certificates  of 
Concurrence  endorsed  by  Water  Power. 
Puget  and  Portland  Gene"ral  as  part  of  its 
application  in  accordance  with  18  CFR 
35.1.  Pacific  requests  waiver  of  prior 
notice  and  requests  an  effective  date  of 
July  1.  1987. 

Copies  of  the  filing  were  served  upon 
the  Washington  Utilities  and 
Transportation  Commission,  the  Oregon 
Public  Utilities  Commission,  and  all 
parties  to  the  Agreement. 

Comment  date:  September  29, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 


North  Captiol  Street  .\E..  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Ail  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropnate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 
|FR  Doc.  87-21615  Filed  9-17-«7:  8:45  am| 

BILUNG  CODE  6717-01-M 


1  Docket  Nos.  CP87-532-OO0  et  al.  I 

Natural  gas  certificate  filings; 
Northwest  Pipeline  Corp.  et  aL 

Take  notice  that  the  foIlow.ing  fillings 
have  been  made  with  the  Commission: 

1.  Northwest  Pipeline  Company 

[Docket  No.  CP87-532-000) 

September  11. 1987 

Take  notice  that  on  Septembers,  1987. 
Northwest  Pipeline  Corporation 
(Northwest],  295  Chipeta  Wav.  Salt  L,ake 
City.  Utah  84108.  filed  in  Docket  .No. 
CP87-532-O00.  an  application  pursuant 
to  section  7(c)  of  the  .Natural  Gas  Act 
and  the  Federal  Energy  Regulatory 
Commissions  (Commission)  Regulations 
thereunder  for  a  limited-term  certificate 
of  public  convenience  and  necessity 
authorizing  the  transportation  of  natural 
gas  in  interstate  commerce  for  the 
account  of  .Nu-West  Industries.  Inc.  (Nu- 
West).  all  as  mo-i-e  fuliy  set  forth  in  the 
application  which  is  on  file  and  open  to 
public  inspection. 

.Northwest  proposes  to  transport  up  to 
13.0  billion  Btu  of  natural  gas  per  day, 
on  an  interruptible  basis,  for  the  account 
of  Nu-West.  for  a  term  of  two  vears 
pursuant  to  a  transportation  agreement 
dated  .August  24. 1987.  which  provides 
for  transportation  service  under  Rate 
Schedules  T-4  and  T-5  of  .Northwest's 
FERC  Gas  Tariff  Volume  1-A. 

It  is  said  that  .Nu-West,  through  its 
agent.  IGl  Resources  Inc.,  has  acquired 
supplies  of  natural  gas  which  it  would 
cause  to  be  delivered  to  existing  receipt 
points  on  .Northwest's  transmission 
system.  Northwest  proposes  to  allow 
Nu-West  the  flexibility  to  switch  to  new 
suppliers  behind  any  authorized 
transportation  receipt  point.  Northwest 


BEST  COPY  AVAILABLE 


35308 


Federal  Register  /   Vol.  52.  No.  181   /  Friday.  September  18.  1987  /  Notices 


also  states  tha!  no  new  facilities  are 
reqiiircd  to  implf-ment  the  service. 

Nort.hwest  proposes  to  transport  Nu- 
Wesl'b  volumes  'hroush  its  l.-ansmission 
s>sti'f;i  and  redolivor  ir.L'rnially 
equivalent  volumes  less  triinsmission 
fufl.  on  an  intcrruptible  basis,  to 
Inie.Tnountain  Gas  Company, 
(Inlf! mountain)  for  .N'u  V\esi's  acuoant. 
at  an  i'Msting  deitver\  point  at  Soda 
Springs,  in  Caiibou  County.  Idaho. 
Northwest  indicates  that  Intermountain 
would  then  deliver  the  subject  gas  to 
Nu-VVtst's  plant  facilities  in  Conda. 
Idaho 

It  i.s  dsserted  that  the  proposed 
transportation  service  would  provide 
Nu-VVest  with  access  to  low-cost  gas 
supplies  that  would  enable  it  to  re-open 
and  operate  its  fertilizer  plant  complex 
formerly  owned  by  Beker  Industries 
O'Toration. 

\'   rthwest  proposes  to  i:harge  Nu- 
VVest  for  all  volumes  of  gas  transported 
and  delivered  under  the  transportation 
agreement  at  either  the  interruptible, 
incremental  on  system  transportation 
rute  r.r  the  interruptible.  replacement  on- 
systeni  transportation  rate  as  set  forth, 
respectively,  in  Northwest's  Rate 
Schedules  t-*  and  T-5.  FT.RC  Gas 
Tariff,  Volume  No.  1-A.  Northwest 
indicates  that  the  T^  transportation 
rate  wouid  apply  to  volumes  transported 
during  any  months  which  are 
incremental  to  the  corresponding  1MP4 
monthly  volumes  for  the  end-users  as 
indicated  on  Exhibit  C  of  the 
Transportation  Agreement.  It  is 
indicated  that  the  T-5  transportation 
rate  would  apply  to  all  volumes 
transported  which  are  not  incremental 
to  the  corresponding  1984  monthly 
volumes. 

Co.niment  date:  September  25,  1987.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice 

2.  Northern  Natural  Gas  Company, 
Division  of  Enron  Corp. 

(Docket  No.  CP87-52;t-0iK)| 
Septernber  15.  15487 

Take  notice  that  on  September  3.  1987. 
Northern  Natural  Gas  Cuinpany. 
Division  of  Enron  Corp.  (Northern).  2223 
Dodge  Street,  Omaha.  Nebraska  68102. 
filed  m  Docket  No.  CPP.--523-000  a 
request  pursuant  to  §  15~.J05  of  the 
RegiiL.tions  under  the  Natur.;!  Gas  Act 
(18  CFR  157.205;  for  authorization  to  add 
two  new  delivery  points  and  the 
construction  and  opera' i  r.  t.f 
appurtenant  facilities  to  accommodate 
natural  gas  deliveries  to  Minnegasco 
Inr  (Minnegasco),  under  the  certificate 
issued  in  Docket  No.  CP82^Mn-000 
pursuant  to  section  7  of  the  Nautral  Gas 
Act  all  as  more  fully  set  forth  in  the 


application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northern  Proposes  to  add  two  small 
volume  delivery  points  to  accommodate 
natural  gas  deliveries  to  the 
communities  of  Forest  Ridge  and  New 
Market,  Minnesota,  to  be  served  by 
Minnegasco.  Northern  states  that  the 
volumes  to  be  delivered  to  Minnegasco 
at  the  proposed  delivery  points  in  the 
fifth  year  of  service  would  be  32  Mcf  of 
gas  on  a  peak  day.  with  an  annual 
delivery  of  4.877  Mcf  at  the  Forest  Ridge 
delivery  point  and  10  Mcf  of  gas  on  a 
peak  day.  with  an  annual  delivery  of 
1,950  Mcf  at  the  New  Market  delivery 
point.  It  is  stated  that  such  volumes  are 
within  the  cairrently  authorized  firm 
entitlement  to  Minnegasco  as  authorized 
by  order  issued  January  3, 1985,  in 
Docket  No.  CP84-49-o6o.  therefore 
would  have  no  impact  on  Northern's 
peak  day  and  annual  deliveries.  It  is 
further  staled  that  the  required  volumes 
would  be  served  from  the  firm 
entitlement  designated  by  Minnegasco 
for  delivery  to  Prior  Lake.  Minnesota. 

It  is  stated  that  Northern  would  install 
the  necessary  tap  and  metering  facilities 
at  an  estimated  cost  of  S7.30O.  It  is 
stated  that  Minnegasco  will  be  required 
to  make  a  contribution  of  S5,380  in  aid  of 
construction. 

Comment  date:  October  30, 1987,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Northwtist  Pipeline  Corporation 

[Docket  No.  CP87-521-O00| 
September  16. 1987. 

Take  notice  that  on  September  2,  1987, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way.  Salt  Uke 
City,  Utah  84108,  filed  in  Docket  iNo. 
CP87-521-0OO  a  request  pursuant  to 
Section  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(NGA)  (18  CFR  157.205)  for  the  authority 
to  modifj-  its  Glenns  Ferry  Meter  Station 
to  increase  the  capacity  of  the  meter 
station  and  to  reassign  gas  volumes 
from  Its  Declo  Meter  Station  to  facilitate 
the  sale  and  delivery  of  gas  to  an 
existing  customer  Intermountain  Gas 
Company  (IGC).  for  resale,  under 
Northwest's  blanket  certificate  issued  in 
Docket  No.  CP82-43^-000  (20  F.E.R.C. 
^  62,412).  pursuant  to  section  7(c)  of  the 
NGA,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northwest  proposes  to  modify  its 
Glenns  Ferry  Meter  Station  located  in 
Elmore  County,  Idaho,  by  replacing  the 
existing  4-inch  displacement  meter 


setting  with  a  3-inch  turbine  meter 
setting  and  upgrade  the  related  piping  to 
accommodate  the  increased  deliveries 
of  gas  requested  by  IGC.  Northwest 
states  that  the  additional  gas  volumes 
will  be  used  by  ICC  as  system  supply 
for  resale  to  an  industrial  potato 
processing  plant.  Northwest  further 
states  that  IGC  has  agreed  to  reimburse 
Norihwest  S8,000  for  the  cost  of 
construction  and  required  filing  fee. 

Northwest  further  proposes  to  provide 
IGC.  pursuant  to  its  ODC-1  Rate 
Schedule,  at  the  Glenns  Ferry  Meter 
Station  an  additional  1.400  therms  of  gas 
per  day  for  a  total  Maximum  Daily 
Quantity  (MDQ)  of  7.000  '  therms  of  gas 
per  day  and  reduce  deliveries  to  IGC  by 
1,400  therms  of  gas  per  day  at 
Northwest's  Delco  Meter  Station  located 
in  Cassia  County.  Idaho.  Northwest 
states  that  there  will  be  no  increase  in 
the  total  MDQ  of  gas  that  Northwest  is 
presently  authorized  to  sell  to  IGC  as  a 
result  of  the  subject  proposal. 

Comment  date:  October  30. 1987,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Consolidated  Gas  Transmission 
Corporation 

(Docket  No.  CP65-1 10-006) 
September  15. 19eff. 

Take  notice  that  on  August  28, 1987. 
Consolidated  Gas  Transmission 
Corporation  (Consolidated).  445  West 
Main  Street.  Clarksburg,  West  Virginia 
26301.  filed  in  Docket  No  CP85-110-O06 
a  petition  to  amend  the  order  issued 
June  21. 1985.  in  Docket  No.  CP85-110- 
000.  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act  to  authorize  the 
exchange  of  natural  gas  with  Cranberry 
Pipeline  Corporation  (Cranberry)  at  two 
additional  points  of  delivery,  all  as  more 
fully  set  forth  in  the  petition  to  amend 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

It  is  stated  that  by  order  issued  June 
21. 1985.  Consolidated  and  Cranberry 
were  authorized  to  exchange  gas 
pursuant  to  a  March  1.  1983  exchange 
agreement  (Agreement).  It  is  further 
stated  that  Consolidated  and  Cranberry 
have  entered  into  an  amendment  to  the 
Agreement  to  provide  for  the  receipt  by 
Consolidated  of  gas  at  two  additional 
existing  interconnections  between 
Consolidated  and  Cranberry.  The 
amendment  also  increases  the 
contractual  delivery  pressure  limitation 
and  limits  daily  deliveries  at  the  primary 


'  Norihwesi  m  presently  authorized  lo  deliver 
5.600  therms  of  gas  to  IGC  at  the  Glenns  Ferry  Metof 
Station  and  2,500  therms  of  gdS  ai  the  Declo  Meter 
Station. 


UM  I 


Federal  Register  /  Vol.  52,  No.  181   /  Friday,  September  18,  1987  /  Notices 


35309 


point  of  delivery  to  Consolidated  under 
the  Agreement,  it  is  asserted. 

It  is  averred  that  as  a  result  of 
operating  conditions,  pipeline  pressures 
have  increased  at  the  primary  point  of 
delivery  to  Consolidated  such  that 
Cranberry  is  unable  to  deliver  to 
Consolidated  the  quantities  specified 
under  the  Agreement.  The  additional 
delivery  points  and  the  increase  in  the 
contractual  delivery  pressure  limitation 
at  the  primary  point  of  delivery  are 
necessary  in  order  for  Cranberry  to 
deliver  to  Consolidated  the  quantities 
provided  for  under  the  Agreement.  It  is 
stated  thnt  no  additional  facilities  are 
proposed  or  required  to  be  constructed 
in  connection  with  the  proposed  service. 

Comment  date:  October  6,  1987,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice, 

5.  National  Fuel  Gas  Supply  Corporation 

[Docket  No  CPS7-511-0001 
September  15,  1987. 

Take  notice  that  on  August  26,  1987, 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel),  Ten  Lafayette  Square, 
Buffalo,  New  York  1-1203. "filed  in  Docket 
No.  CP87-511-000  a  request  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
construct  and  operate  sales  tap  facilities 
connecting  its  pipelines  with  those  of  its 
affiliate.  National  Fuel  Gas  Distribution 
Corporation  (Distribution),  under  the 
certificate  issued  in  Docket  No.  CP83-4- 
000  pursuant  to  section  7  of  the  Ndtural 
Gas  Act,  all  as  more  fully  set  forth  in  the 
request  with  the  Commission  and  open 
to  public  inspection. 

Tennessee  proposes  to  construct  sales 
tap  facilities  in  the  Towns  of  Vowinckel. 
Forest  County;  Hempfield.  Mercer 
County;  Clarion.  Allegany  County; 
Columbus.  Warren  County:  Sandy 
Creek,  Venango  Counly;  Heath, 
Jefferson  County;  Conewango,  Warren 
County;  and  Reynoldsville.  Jefferson 
County,  Pennsylvania,  in  order  to  serve 
additional  residential  customers  of 
Distribution. 

National  Fuel  states  that  the  proposed 
deliveries  will  have  niminal  impact  on 
its  peak  and  annual  deliveries.  National 
Fuel  further  states  that  it  has  sufficient 
capacity  to  accomplish  the  proposed 
deliveries  without  detriment  or 
disadvantage  to  any  of  its  other 
customers. 

Comment  date;  October  30,  1987.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


6.  Panhandle  Eastern  Pipe  Line 
Company 

(Docket  No.  CP87-517-000| 
September  15. 1987. 

Take  notice  that  on  August  31,  1987, 
Panhandle  Eastern  Pipe  Line  Company 
(Applicant),  P.O.  Box  1642.  Houston, 
Texas  77251,  filed  in  Docket  No.  CP87- 
517-000  a  request  pursuant  to  §  157.205 
of  the  Commissions  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  permitting  and  approving 
certain  changes  in  the  location  of  a 
delivery  point,  and  for  abandonment  of 
a  deli\ery  point  and  related  services  for 
U.S.  Industrial  Chemical  Company 
(USI),  under  the  authorization  issued  in 
Docket  .No.  CP83-a3-000,  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  for  public  inspection. 

Applicant  proposes  to  add  a  new 
sales  tap  (proposed  deli\en,-  point) 
including  measunne  and  appurtenant 
facilities  to  serve  USI,  an  existing  direct 
industrial  customer.  Applicant  further 
proposes  to  reassign  15,000  Mcf  per  day 
of  natural  gas  from  an  existing  point  of 
delivery  located  on  the  USI  plant  site  to 
an  adjacent  site  owned  by  the  Applicant 
and  located  at  Applicant's  Tuscola, 
Illinois  compressor  station. 

It  is  stated  that  Applicant  would 
abandon  the  existing  sales  tap  located 
at  the  USI  facility  and  the  related 
services  associated  with  such  facilities, 
as  authorized  in  Docket  No,  G-2047,  to 
be  replaced  by  the  tap,  measuring  and 
adjacent  facilities  identified  as  the 
proposed  delivery  point.  It  is  further 
stated  that  the  Applicant  would 
abandon  a  portion  of  the  direct 
interruptible  natural  gas  service  to  the 
USI  plant,  reducing  the  volumes  to 
15,000  .Mcf  per  day  from  the  previously 
authorized  levels  of  18,000  Mcf  per  day 
in  the  win»er  period,  and  29,000  Mcf  per 
day  during  the  summer  period. 
Applicant  would  also  abandon  the 
transportation  for  direct  sale  of 
hydrocarbon  extraction  and  shrinkage 
previously  provided  at  38.000  Mcf  per 
day  to  the  USI  Plant  at  Tuscola.  Illinois, 
it  is  stated. 

Applicant  indicates  that  the  total 
volumes  to  be  delivered  to  USL  after  the 
proposed  changes  become  effective. 
would  be  15,000  Mcf  per  day  to  be 
delivered  at  the  proposed  delivery  point. 
Applicant  asserts  that  USI  has 
consented  in  writing  to  the  proposed 
abandonment.  .Applicant  further 
contends  that  the  change  in  the  delivery 
point  would  have  no  impact  on  its  peak 
dav  or  annual  deliveries. 


Comment  date:  October  30.  1987.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Southern  Natural  Gas  Companj 
(Docket  No.  CP87-526-000) 
September  15.  1987. 

Take  notice  that  on  September  4.  1987, 
Southern  Natural  Gas  Company 
(Southern),  P.O.  Box  2563.  Birmingham, 
Alabama  35202-2563.  filed  in  Docket  No. 
CP87-526-000  a  request  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  for  permission  and 
approval  to  abandon  certain  regulating 
facilities,  and  for  authorization  to 
change  the  operation  of  two  existing 
delivery  points  by  increasing  the 
contract  delivery  pressure  at  those 
points,  under  the  certificate  issued  in 
Docket  .No.  CP82-106-O00  pursuant  to 
section  7  of  the  .Natural  Gas  Act  all  as 
more  fully  set  forth  in  the  request  with 
the  Commission  and  open  to  public 
inspection. 

Southern  states  that  it  provides 
natural  gas  service  to  Atlanta  Gas  Light 
Company  (Atlanta)  at  various  delivery 
points  on  Atlanta's  distribution  system 
including  the  Jackson  Meter  Station 
(Jackson)  in  Lamar  County.  Georgia  and 
the  Douglasville  Meter  Station 
(Douglasville)  in  Douglas  County, 
Georgia.  Southern  indicates  that  in 
response  to  a  request  by  Atlanta  it 
proposes  to  increase  the  contract 
delivery  pressure  at  Jackson  from  a 
Contract  Delivery  Pressure  of  200 
pounds  per  square  inch,  guage  (psig)  to 
main  line  pressure  not  less  than  200  psig, 
and  to  increase  the  contract  delivery 
pressure  at  Douglasville  from  a  Contract 
Delivery  Pressure  of  250  psig  to  main 
line  pressure  not  less  than  250  psig. 
Southern  states  that  it  further  proposes 
the  abandonment  of  obsolete  regulators 
and  auxiliary  facilities  at  Jackson  and 
Douglasville  to  permit  the  gas  to  be 
delivered  to  these  stations  at  the 
proposed  higher  pressures. 

Southern  states  that  the  abandonment 
and  increase  in  delivery  pressure 
proposed  in  its  application  will  not 
result  in  any  termination  of  service,  and 
that  said  changes  will  not  result  in  a 
change  to  the  Contract  Demand  of 
Atlanta  at  Jackson  or  Douglasville. 
Further.  Southern  states  that  it  has 
sufficient  capacity  to  accomplish 
deliveries  at  the  revised  delivery 
pressures  without  detriment  or 
disadvantaged  to  its  other  customers, 
and  deliveries  at  the  increased  delivery 
pressures  will  have  no  significant 
impact  on  Southern  s  peak  day  and 
annual  deliveries.  Additionally. 
Southern  indicates  that  the  proposed 
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abandonment  and  change  are  not 
prohibited  by  any  existing  tariff  of 
Southern. 

Comment  date:  October  30,  1987.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  vr 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
dale  file  with  the  Federal  Energy 
Regulatory  Commission,  825  .North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  .\ct  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  he  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  ui 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Ruies. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jiirisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  fjy 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  v.ill  be  held 
withitul  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  l)y  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearint; 
w  ill  tie  duly  givi'n 

Under  the  procedure  herein  provided 
fur.  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  da\.s  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  ^85.214)  a  mction  to  intervene  or 
notice  of  intervention  and  pursuant  to 
I  I.tT  2115  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  ir)7  2051  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
t'tie  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
prutt'Sl  IS  filed  and  not  withdrawn 


within  30  days  after  the  time  allowed  for 

filing  a  protest,  the  instant  request  shall 

be  treated  as  an  application  for 

authorization  pursuant  to  section  7  of 

the  Natural  Gas  Act. 

Kennetfa  F.  Plumb, 

Secretary 

(FR  Doa  87-21616  Filed  9-17-87;  8:45  am| 

BILLING  CODE  eT\7-0\-U 


I  Docket  No.  RPB7-4 1-004) 

Filing  To  Put  Interim  Rates  Into  Effect; 
Alabama-Tennessee  Natural  Gas  Co. 

Septe.-ntier  14.  3907. 

Take  notice  that  on  September  11. 
1987,  Alabama-Tennessee  Natural  Gas 
Company  (Alabama-Tennessee)  filed  an 
unopposed  motion  to  approve,  subject  to 
refund,  interhn  settlement  rates  in  order 
to  avoid  the  institution  of  a  rate  increase 
scheduled  to  become  effective  on 
September  1. 1987.  If  approved,  the 
interim  rates,  which  are  equal  to  the 
non-gas  component  of  the  base  tariff 
rates  and  charges  shown  on  Alabama- 
Tennessee's  Substitute  Second  Revised 
Tariff  Sheet  No.  4.  would  be  effective  for 
the  ptiriod  September  1, 1987  through 
December  31,  1987.  Alabama-Tennessee 
also  requests  a  waiver  of  the 
Commission's  §  154.22  notice 
requirement  and  a  waiver  of  §  154.67(a) 
of  the  Commission's  regulations  so  that 
the  following  tariff  sheets  in  First 
Revised  Volume  No.  1  of  its  FERC  Gas 
Tariff  may  become  effective  September 
1.  1987: 

Original  Sheet  Nos.  1-3 

Substitute  SeoD.nd  Revised  Sheet  No.  4 

Original  Sheel  Nos.  5-9 

Second  Revised  Sheet  No.  10 

First  Revi.sed  Sheet  No.  11 

Second  Revised  Sheet  No.  12 

Original  Sheet  Nos.  13-15 

Second  Revised  Sheet  No.  16 

Fifst  Revised  Sheet  No.  17 

Original  Sheet  Nos.  18-23 

First  Revised  Sheet  Nos.  24-25 

Original  Sheet  No.  26 

First  Revised  Sheet  No.  27 

Original  Sheet  No.  27A 

First  Revised  Sheet  No.  28 

Original  Shed  Nos.  29-38 

First  Revised  Sheet  No.  37 

Original  Sheet  Nos.  38-45 

First  Revised  Sheet  Nos.  46-47 

Original  Sheet  No.  47A 

Original  Sheel  Nos.  48-^9 

First  Revised  Sheet  No.  .SO 

Original  Sheet  No.  50A 

Original  Sheet  Nos.  51-B2 

First  Revised  Sheel  .No.  83 

Original  Sheet  Nos.  84-88 

First  Revised  Sheet  No.  89 

Original  Shee<  No.  90 

First  Revised  Sheet  No.  91 

Original  Sheet  No«.  92-100 

Second  Revised  Sheet  No.  101 


,'Mabama-Tennessee  states  that  the 
active  participant*  in  this  proceeding, 
including  the  Commission  Staff,  have 
achieved  an  overall  settlement  in 
principle  in  this  case  and  have  also 
reached  a  limited  interim  settlement  for 
the  period  September  1, 1987  through 
December  31,  1987.  to  permit  interim 
rates  to  go  into  effect  and  thereby 
forestall  an  immediate  rate  increase. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  September  21, 1987.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secnf!ury. 
|FR  Doc  87-21617  Filed  9-17-87;  8:45  amj 

BILLING  CODE  6717-01-11 


f  Docket  No.  CIS7-889-000I 

Application  of  Associated  Natural  Gas, 
Inc.  for  Blanket  Certificate  of  Public 
Convenience  and  Necessity  With 
Pregranted  Abandonment  Authority 
and  for  Expedited  Consideration; 
Associated  Natural  Gas,  Inc. 

September  15.  1987. 

Take  notice  that  on  September  8. 1987, 
Associated  Natural  Gas.  Inc..  of  1401 
17th  Street.  Suite  600.  P.O.  Box  5493, 
Denver.  Colorado  80217  ("Applicant") 
filed  an  applicatitm  for  blanket 
certificate  of  putdic  convenience  and 
necessity  with  pregranted  abandonment 
authority  pursuant  to  sections  4  and  7  of 
the  Natural  Gas  Act  and  Part  157  of  the 
Commission's  Regulations. 

Applicant  requests  authority  to  (1) 
make  sales  in  interstate  commerce  for 
resale;  (2)  permit  sales  to  Applicant  by 
others:  and  (3)  permit  Applicant  to  act 
as  agent  for  others  in  connection  with 
sales  in  interstate  commerce  for  resale. 
Such  sales  will  include  natural  gas  made 
available  pursuant  to  abandonment 
authority  granted  'oy  the  Commission  in 
separate  proceedings  without  regard  to 
the  NGPA  category  of  such  gas. 
Applicant  also  requests  pregranted 
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abandonment  authority  with  respect  to 
all  such  sales. 

The  certificate  and  abandonment 
authority  sought  herein,  if  granted,  will 
enable  Applicant  to  expand  its  activities 
as  a  marketer  of  natural  gas.  The 
authority  will  enable  Applicant  to 
purchase  Natural  Gas  Act  gas  from 
various  producers  and  resell  natural  gas 
in  the  interstate  market  and  also  enable 
Applicant  to  act  as  agent  of  broker  for 
producers  in  the  sale  in  interstate 
commerce  for  resale  of  Natural  Gas  Act 
gas  in  the  spot  market.  Applicant  also 
requests  that  the  Commission  declare 
that  its  jurisdiction  over  the  activities 
and  operations  of  Applicant  is  limited  to 
the  transactions  for  which  authorization 
is  sought  in  the  Application.  A  more 
detailed  description  of  the  authority 
sought  by  Applicant  is  contained  in  its 
Application  which  is  on  file  with  the 
Commission  and  open  for  public 
inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
Application  should,  on  or  before 
September  29,  1987  file  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CF'R  385.211  and  385.214). 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestant  a 
party  to  the  proceeding.  Persons  desiring 
to  become  parties  to  the  proceeding  or 
to  participate  as  a  party  in  any  hearing 
herein  must  file  motions  to  intervene  in 
accordance  with  the  Commission's 
Rules. 

Under  the  procedures  herein  provided  for. 
unles.s  othewise  advised,  it  will  not  be 
necessary  for  Applicant  to  appear  or  be 
represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 
IFR  Doc.  87-27618  Filed  9-17-87;  8:45  am] 

BILLING  CODE  6717-01-M 


[Docket  No.  CI87-750-O00J 

Application  for  Permanent 
Abandoment;  FMP  Operating  Co. 

September  1.5,  1987. 

Take  notice  that  on  July  8. 1987,  as 
supplemented  on  September  4. 1987, 
FMP  Operating  Com.pany  (FMP),  P.O. 
Box  60004,  New  Orleans.  Louisiana 
70160-0004,  filed  an  application  in 
Docket  No.  CI87-750-000  requesting 
permanent  abandonment  of  sales  of  gas 
to  United  Gas  Pipe  Line  Company 
(United),  from  Bastian  Bay,  Southeast 


Flank  Field,  Piaqumines  Parish 
Louisiana. 

FMP  states  that  the  takes  of  gas  under 
the  terms  of  the  Gas  Purchase  Contract 
dated  October  17, 1973,  have  been 
substantially  reduced  without  payment. 
FMP  therefore  requests  that  its 
application  be  considered  on  an 
expedited  bas's  under  procedures 
established  by  Order  No.  438.  Docket 
No.  RM85-l-6oo,  at  18  CFR  2.77.' 
Deliverability  is  approximately  2.6 
MMcf/day.  The  gas  is  NGPA  section  104 
1973-1974  biennium  gas. 

FMP  states  that  it  currently  holds  an 
LTA  consisti.ig  of  blanket  limited-term 
abandonment  and  blanket  limited-term 
certificate  with  pregranted 
abandonment  authorization  in  Docket 
No.  CI87-531-OO0,  40  FERC  I  61.017 
(1987).  Accordingly  FNfP  may  sell  gas 
from  Bastian  Bay  for  resale  under 
authority  contained  in  such  LTA.  In  the 
event  FMP's  LTA  expires  on  March  31. 
1988,  as  the  Commission's  Order  in 
Docket  .No.  C187-531-0O0  states.  FXfP 
states  It  will  seek  any  required 
certificate  authority  needed  for  future 
sales  for  resale  in  interstate  commerce 
of  the  Bastian  Bay  gas. 

Since  FMP  states  that  it  is  subject  to 
substantially  reduced  takes  without 
payment  and  has  requested  that  its 
application  be  considered  on  an 
expedited  basis,  all  as  more  fully 
described  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection,  any  person  desiring  to 
be  heard  or  to  make  any  protest  with 
reference  to  said  application  should  on 
or  before  15  days  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington. 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Com.mission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
in  a  proceeding  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided  for. 
unless  otherwise  advised,  it  will  be 


'  The  L'nited  States  Oiurt  of  .Apfwals  for  the 
District  of  Columhia  vacated  the  Commission  9 
Order  No.  436  on  lune  23.  1&87  In  vacatinj!  Order 
No  436,  the  Court  re)ected  chaUenees  to  the 
Commissicn  s  Btdterrjent  of  policv  in  5  :.77  of  its 
Regulaiions  Section  2.77  »!a!ei  that  the  Commission 
will  consider  on  an  expedited  basis  applications  for 
certificate  and  abandonment  8jlBont>  wh«re  the 
producers  assert  they  are  subject  to  satjslant.alij 
reduced  lakes  without  payment 


unnecessary  for  FMP  to  appear  or  to  be 

represented  at  the  hearing. 

Kenneth  F.  Plumb. 

Secretary. 

[PR  Doc.  87-21619  Filed  9-17-87;  8:45  am) 

BILLING  CODE  C717-01-M 


[Docket  No.  TC87-8-O00] 

Change  in  FERC  Gas  Tariff;  Natural 
Gas  Pipeline  Co.  of  America 

September  11, 1987. 

Take  notice  that  on  September  2, 1987, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  submitted  for  filing 
First  Revised  Sheet  No.  139  to  be  a  part 
of  its  FERC  Gas  Tariff.  Third  Revised 
Volume  No.  1. 

Natural  filed  the  tariff  sheet  to  be 
effective  November  1.  1987.  The  revised 
tariff  sheet  changes  section  23  of  the 
General  Terms  and  Conditions  in 
Volume  No.  1  by  revising  the  method 
that  Natural  allocates,  to  its  existing 
DMQ-1  and  G-1  sales  customers  and 
purchasers  under  firm  direct  sales 
contracts,  the  gas  it  has  available  during 
a  temporary  curtailment  on  its  system. 
The  revised  method  bases  the  allocation 
of  gas  supply  on  the  average  quantity 
which  that  Buyer  purchased  within 
Daily  Quantity  Entitlement  or  Daily 
Contract  Quantity  during  the  seven  days 
prior  to  the  temporary  curtailment  of 
deliveries. 

Natural  states  that  this  filing  is 
required  because  of  the  changing  nature 
of  the  gas  industry  and  the  current 
patterns  of  purchases  by  Natural's 
DMQ-1  customers  due  to  the  expansion 
of  the  spot  market.  Daily  Quantity 
Entitlements  no  longer  accurately  reflect 
purchasing  behavior  of  Natural's 
customers.  A  change  is  required  to 
minimize  disruption  to  actual  purchases. 
The  proposed  revision  will  more 
equitably  allocate  the  quantity  for  sale 
by  Natural  should  Natural  be  required  to 
temporarily  curtail  deliveries  to  its 
DMQ-1.  G-1  and  direct  sales  customers. 

Natural  also  requested  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  the  revised  tariff 
sheet  to  become  effective  November  1, 
1987. 

A  copy  of  this  filing  was  mailed  to 
Natural's  jurisdictional  customers  and 
interested  state  regulator^'  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitoi  Street  NE.,  'Washington. 
DC  20426,  in  accordance  with  §§  385.214 
and  385  211.  All  such  motions  or  protests 
must  be  filed  on  or  before  September  18, 
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1987.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc.  87-21620  Filed  9-17-87;  8:45  am) 
BILLING  CODE  6717-01-M 

[Docket  No.  TA88- 1 -39-000] 

Rate  Change;  Pacific  Interstate 
Transmission  Co. 

Stptember  14. 1987. 

Take  notice  that  Pacific  Interstate 
Transmission  Company  (Pacific 
Interstate)  on  September  3. 1987, 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  2,  the 
following  sheets: 

Thirty-Second  Revised  Sheet  No.  4 
Fifteenth  Revised  Sheet  No.  4-.A 
Twenty-Seventh  Revised  Sheet  No.  5 
First  Revised  Sheet  No.  6 

Pacific  Interstate  states  that  these 
tariff  sheets  are  issued  pursuant  to 
Pacific  Interstate's  Purchased  Gas  Cost 
Adjustment  (PGCA)  Provision  and 
Incremental  Pricing  Provisons  as  set 
forth  in  sections  16  and  17,  respectively, 
of  the  General  Terms  and  Conditions  of 
its  FERC  Gas  Tariff,  Original  Volume 
No.  2.  The  proposed  effective  date  of 
these  tendered  tariff  sheets  and  the 
rates  thereon  is  October  1, 1987. 

Pacific  Interstate  also  states  that  the 
above-tendered  tariff  sheets  reflect  a 
proposed  October  1, 1987,  Pacific 
Interstate  Rate  Schedule  S-G-1 
commodity  rate  of  615.46C  per 
decatherm.  an  increase  of  200.37c  per 
decatherm  from  the  415. 09«  per 
decatherm  rate  effective  April  1,  1987. 
the  date  of  the  last  S-G-1  commodity 
rate  change,  and  that  such  increase 
reflects  a  current  Gas  Cost  Adjustment 
and  a  change  in  the  Surcharge 
Adjustment 

Pacific  Interstate  states  that  the 
current  Gas  Cost  Adjustment  is  based 
on  an  annualized  gas  cost  increase  of 
$13,005.00  and  that  the  Surcharge 
Adjustment  is  designed  to  collect,  over  a 
six-month  period  beginning  October  1, 
1987,  an  amount  of  $122,201.44.  which  is 
the  amount  of  Pacific  Interstate's 
Unrecovered  Purchased  Gas  Cost 
Account  on  June  30,  1987.  Furthermore, 
Pacific  Interstate  states  that  there  is  no 
incremental  pricing  surcharge 
adjustment  applicable  to  this  filing. 


since  its  only  customer,  SoCal  Gas,  has 
informed  Pacific  Interstate  that  it  has  no 
surcharge  absorption  capability. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  in  accordance 
with  §§  385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
must  be  filed  on  or  before  September  21, 
1987.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  87-21621  Filed  9-17-87;  8:45  am] 

BILLING  CO0€  6717-01-M 


(Docket  Nos.  CI87-663-O0O  and  CI87-679- 
0001 

Application  for  Permanent 
Abandonment  and  Blanket  Limited- 
Term  Certificate  Witti  Pregranted 
Abandonment;  Sabine  Corp. 

September  15. 1987. 

Take  notice  that  on  June  1, 1987.  as 
supplemented  on  August  21, 1987, 
Sabine  Corporation  (Applicant)  filed  an 
application  in  Docket  No.  CI87-679-O00 
requesting  permanent  abandonment  of 
sales  of  gas  to  El  Paso  Natural  Gas 
Company  (El  Paso).  The  application  alsO 
requests  in  Docket  No.  CIB7-663-000 
that  Applicant  receive  a  blanket  three- 
year  limited-term  certificate  with 
pregranted  abandonment  for  sales  of  the 
released  gas  to  other  purchasers  in 
interstate  commerce. 

Applicant  states  expedited  relief  is 
sought  for  the  reason  that  takes  of  gas 
under  the  terms  of  the  Gas  Purchase 
Contract  dated  March  31. 1964,  have 
been  substantially  reduced  since  1985, 
and  that  Applicant  has  not  received  any 
take-or-pay  payments  as  a  result  of 
reduced  takes.  Applicant  states  that  the 
contract  term  expired  on  September  28, 
1986.  Applicant  requests  that  its 
application  be  considered  on  an 
expedited  basis  under  procedures 
established  by  Order  No.  436,  Docket 
No.  RM85-1-O00,  at  18  CFR  2.77,' 


Deliverability  is  approximately  14,000 
Mcf  per  month.  The  gas  is  NGPA  section 
104  small  producer  flowing  gas.  Sales 
have  been  made  under  Applicant's  small 
producer  certificate  issued  in  Docket  No. 
CS66-96. 

Since  Applicant  states  that  it  is 
subject  to  substantially  reduced  takes 
without  payment  and  has  requested  that 
its  application  be  considered  on  an 
expedited  basis,  all  as  more  fully 
described  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection,  any  person  desiring  to 
be  heard  or  to  make  any  protest  with 
reference  to  said  application  should  on 
or  before  15  days  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington. 
DC  20426,  a  petition  to  intervene  oi  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211.  385.214).  All  protests  filed  with 
the  Commission  vtfill  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
in  any  proceeding  herein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
to  be  represented  at  the  hearing. 
Kenneth  F.  Plumb,   i 
Secretary.  ' 

[FR  Doc.  87-21622  Filed  9-17-87:  8:45  am] 
BILLING  CODE  6717-01-M 


[Docket  No.  RPe7-1 40-000 J 

Tariff  Filing;  Transco  Gas  Supply  Co. 

September  14,  1987. 

Take  notice  that  on  September  9, 1987 
Transco  Gas  Supply  Company  (Gasco) 
tendered  for  filing  First  Revised 
Substitute  Sixth  Revised  Sheet  No.  106. 
Second  Revised  Substitute  Sixth 
Revised  Sheet  No.  106  and  Substitute 
Seventh  Revised  Sheet  No.  106  to  its 
FERC  Gas  Tariff,  Original  Volume  No.  2. 
The  revised  tariff  sheets  provide  for  a 
change  in  the  percentage  applicable  to 
return  and  income  taxes  for  Gasco's  rate 
base  to  19.41%  effective  April  1, 1987 
and  16.81%  effective  July  1, 1987.  These 
tariff  sheets  are  being  filed  to  comply 


■  The  United  States  Court  of  Appeals  for  the 
Distilcl  of  Coluoibia  vacated  the  Commission's 
Order  No.  436  on  June  23. 1987.  In  vacating  Order 
No.  436.  the  Court  reiecled  challenges  to  the 
Commission's  statement  of  policy  in  {  2.77  of  its 


Regulations.  Section  2.77  states  that  the  Commission 
will  consider  an  expedited  basis  applications  for 
certificate  and  abandonment  authority  where  the 
producers  assert  they  are  subject  to  substantially 
reduced  takes  without  payment. 


UM  I 
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with  Section  IB  of  Appendix  A  of 
Gasco's  FERC  Gas  Tariff  which  requires 
that  Gasco's  rate  of  return  and  income 
lax  factor  be  the  same  as  that  of  its 
affiliate,  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco).  In  that  regard,  on 
October  6, 1986  Transco  revised  its 
return  and  fax  factor  in  a  general  rate 
case  filing  in  Docket  No.  RP87-7  which 
became  effective  after  suspension  on 
April  1. 1987.  Gasco's  First  Revised 
Substitute  Sixth  Revised  Sheet  No.  106 
reflects  Transco's  return  and  tax  factor 
of  19.41%  effective  April  1. 1987.  On 
August  21,  1987  Transco  made  a 
compliance  filing  in  Docket  No.  FP87-7 
in  accordance  with  Ordering  Paragraph 
(B)  of  the  Commission's  July  23. 1987 
Order.  The  purpose  of  the  filing  was  to 
reflect  a  change  in  the  federal  corporate 
income  tax  rate  from  46%  to  34% 
effective  July  1, 1987.  Gasco's  Second 
Revised  Substitute  Sixth  Revised  Sheet 
No.  106  reflects  Transco's  revised  return 
and  tax  factor  of  16.81%  resulting  from 
the  reduced  federal  income  tax  rate 
effective  July  1,  1987. 

In  addition,  on  August  31.  1987  Gasco 
filed  to  reflect  in  its  tariff  a  provision  to 
provide  for  recovery  of  annual  charges 
assessed  by  the  Commission  to 
pipelines  and  other  pursuant  to 
Commission  Order  No.  472  dated  May 
29, 1987.  The  proposed  effective  date  of 
the  tariff  sheets  reflected  therein  was 
October  1, 1987.  Gasco's  Substitute 
Seventh  Revised  Sheet  No.  106  is  being 
filed  to  incorporate  the  return  and  tax 
factor  of  16.81%  with  the  aforementioned 
tariff  changes  filed  pursuant  to 
Commission  Order  No.  472.  The 
proposed  effective  date  of  this  tariff 
sheet  is  October  1. 1987. 

Gasco  states  that  copies  of  the  filing 
have  been  served  upon  Transco,  and  for 
information  purposes,  upon  each  of 
Transco's  customers  and  interested 
State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  'Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Conimission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  21, 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection. 

Kenneth  F.  Plumb. 

Secretary. 

[FR  Doc.  87-21623  Filed  9-17-87;  8:45  am) 

BILLING  CODE  6717-01-M 


Office  of  Hearings  and  Appeals 

Implementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 

Appeals,  Energy. 

ACTION:  .Notice  of  Proposed 

Implementation  of  Special  Refund 

Procedures  and  Solicitation  of 

Comments. 

su^#MARY:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
solicits  comments  concerning  the 
appropriate  procedures  to  be  followed  in 
disbursing  to  adversely  affected  parties 
S37. 798.318  (plus  accrued  interest) 
obtained  by  the  DOE  under  the  terms  of 
a  consent  order  entered  into  with  Exxon 
Corporation.  The  funds  are  being  held  in 
escrow  following  the  settlement  of 
claims  and  disputes  arising  from  an 
Economic  Regulatory  Administration 
audit  of  Exxon,  a  major  integrated 
refiner  marketing  crude  oil  and  refined 
petroleum  products  throughout  the 
United  States. 

DATE  AND  ADDRESS:  Com.Tients  must  be 

filed  by  October  19,  1987.  and  should  be 
addressed  to  the  Office  of  Hearings  and 
Appeals.  Department  of  Energy.  1000 
Independence  Avenue  SVV., 
Washington.  DC  20585.  All  comments 
should  conspicuously  display  a 
reference  to  case  number  KEF-0087. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  W.  Dugan,  Associate  Director 
or  Christopher  Ashley,  Staff  Analyst, 
Office  of  Hearings  and  Appeals,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585,  (202)  586-2860 
(Dugan).  (202)  586-6602  (Ashley). 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  §  205.282(b)  of  the 
procedural  regulations  of  the 
Department  of  Energy.  10  CFR 
205.282(b).  notice  is  hereby  gnen  of  the 
issuance  of  the  Proposed  Decision  and 
Order  set  out  below.  The  Proposed 
Decision  and  Order  tentatively 
establishes  procedures  to  distribute  to 
eligible  claimants  S37,79a,3ia  plus 
accrued  interest,  obtained  by  the  DOE 
under  the  terms  of  a  consent  order 
entered  into  wqth  Exxon  Corporation  on 
October  8,  1986.  The  funds  were  paid  by 
Exxon  towards  the  settlement  of 
possible  violations  of  the  DOE  price  and 
allocation  regulations  relating  to 


transactions  by  Exxon  involving  the 
production,  refining,  and  marketing  of 
crude  oil  and  petroleum  products  during 
the  period  January  1. 1973  through 
January  28,  1981  (the  consent  order 
period). 

The  Proposed  Decision  and  Order  sets 
forth  the  procedures  and  standards  that 
the  DOE  has  tentatively  formulated  to 
distribute  the  contents  of  the  escrow- 
account  funded  by  Exxon.  The  DOE  has 
tentatively  decided  that  the  Exxon 
consent  order  fund  will  be  divided  into 
two  pools.  Seventy-five  percent  of  the 
consent  order  fund  will  be  made 
available  to  qualified  purchasers  of 
Exxon  refined  petroleum  products  who 
file  Applications  for  Refund.  However, 
Applications  for  Refund  should  not  be 
filed  at  this  time.  Appropriate  public 
notice  will  be  provided  pnor  to  the 
acceptance  of  claims.  The  remaining  25 
percent  will  be  distributed  in 
accordance  with  the  DOE's  Modified 
Statement  of  Restitutionary  Policy.  51 
FR  27889  (August  4.  1986).  iinde  w-hich 
crude  oil  overcharge  revenues  will  be 
divided  among  the  States,  the  United 
States  Treasury,  and  eligible  purchasers 
of  crude  oil  and  refined  petroleum 
products. 

Any  member  of  the  public  may  submit 
written  comments  regarding  the 
proposed  refund  procedures. 
Commenting  parties  are  requested  to 
provide  two  copeis  of  their  submissions. 
Comments  should  be  submitted  by 
October  19.  1987,  and  should  be  sent  to 
the  address  set  forth  at  the  beginning  of 
this  notice.  All  comments  received  in 
this  proceeding  will  be  available  for 
public  inspection  in  the  Public  Reference 
Room  of  the  Office  of  Hearings  and 
Appeals.  Room  lE-234.  1000 
Independence  Avenue  SE..  Washington. 
DC  between  the  hours  of  1:00  to  5;00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

Dated:  September  10, 1987. 
George  B.  Breznay, 

Director  Office  of  Hearir.es  and  Appeals. 

Proposed  Decision  and  Order  of  the 
Department  of  Energy 

Seplemoer  10,  1987. 

Name  affirm:  Exxon  Corporation. 

Date  of  Filing:  February  6, 1987. 

Case  Number  KEF-0087. 

February  6, 1987.  the  Economic 
Regulatory  Administration  (ERA)  of  the 
Department  of  Energy  (DOE)  filed  with 
the  Office  of  Hearings  and  Appeals 
(OHA)  a  Petition  for  the  Implementation 
of  Special  Refund  Procedures  to 
distribute  funds  received  from  Exxon 
Corporation  (Exxon)  under  the  terms  of 
an  October  8. 1986  consent  order 
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between  the  DOE  and  Exxon.  In 
accordance  with  the  provisions  of  the 
procedural  regulations  at  10  CFR  Part 
205.  Subpart  V.  the  ERA  requests  in  its 
Petition  that  the  OHA  establish  special 
procedures  to  make  refunds  in  order  to 
remedy  the  effects  of  alleged  regulatory 
violations  which  were  settled  by  the 
Exxon  consent  order. 

I.  Background 

Exxon  is  a  major  integrated  refiner 
which  produced  and  sold  crude  oil  and  a 
full  range  of  refined  petroleum  products 
during  the  period  of  federal  price 
controls.  The  firm  was  therefore  subject 
to  the  Mandatory  Petroleum  Price  and 
Allocation  Regulations  set  forth  at  6 
CFR  Part  150  and  10  CFR  Parts  210,  211. 
and  212.  During  the  course  of  controls, 
the  ERA  conducted  an  extensive  audit 
of  Exxon's  operations  and  alleged  in 
several  judicial  and  administrative 
proceedings  that  Exxon  had  violated 
certain  applicable  DOE  price  and 
allocation  regulations  in  its  sales  of 
crude  oil  and  refined  petroleum 
products.  Settlement  discussions  were 
held,  and  on  October  8. 1986.  the  ERA 
and  Exxon  finalized  a  consent  order 
(Consent  Order  No.  REXL00201Z)  that 
resolved  issues  pertaining  to  Exxon's 
crude  oil  and  refined  petroleum  product 
operations  during  the  period  January  1, 
1973  through  [anuary  28. 1981  (the 
consent  order  period).  Pursuant  to  the 
consent  order,  Exxon  remitted  a  total  of 
$37,798,318  (the  consent  order  fund)'  to 
the  DOE  for  distribution  through 
Subpart  V.  These  funds  are  being  held  in 
an  interest-bearing  escrow  account 
maintained  at  the  Department  of  the 
Treasui7  pending  a  determination 
regarding  their  proper  distribution. 

II.  Jurisdiction  and  Authority 

The  Subpart  V  regulations  set  forth 
general  guidelines  which  may  be  used 
by  the  OHA  in  formulating  and 
implementing  a  plan  of  distribution  of 
funds  received  as  a  result  of 
enforcement  proceedings.  The  DOE 
policy  is  to  use  the  Subpart  V  process  to 
distribute  such  funds.  For  a  more 
detailed  discussion  of  Subpart  V  and  the 
authority  of  the  OHA  to  fashion 
procedures  to  distribute  refunds,  see 
Office  of  Enforcement.  9  DOE  f  82.508 
(1981).  and  Office  of  Enforcement.  8 
DOE  1182.597  (1981). 

VVe  have  considered  the  ERA's 
petition  that  we  implement  a  Subpart  V 
proceeding  with  respect  to  the  Exxon 
consent  order  fund  and  have  determined 


that  such  a  proceeding  is  appropriate. 
We  will  grant  the  ERA's  request.  This 
Proposed  Decision  and  Order  sets  forth 
the  OHA's  tentative  plan  to  distribute 
these  funds.  Comments  are  solicited. 

111.  Proposed  Refund  Procedures 

Because  the  consent  order  resolves 
alleged  violations  involving  both  sales 
of  crude  oil  and  refined  petroleum 
products,  we  propose  to  divide  the 
consent  order  fund  into  two  pools.  See 
Standard  Oil  Co.  (Indiana).  10  DOE 
I  85.048  (1982)  [Amoco].  According  to 
the  ERA.  approximately  75  percent  of 
the  aggregate  dollar  amount  of  the 
alleged  violations  settled  by  the  consent 
order  were  attributable  to  Exxon's  sales 
of  refined  petroleum  products.  51  FR 
26737  (July  25,  1986)  (Notice  of  Proposed 
Consent  Order).  We  therefore  propose 
that  75  percent  of  the  principal 
contained  in  the  Exxon  escrow  account, 
$28,348,738.50,  plus  interest  accrued  on 
that  amount,  be  made  available  for 
distribution  to  purchasers  of  Exxon 
refined  petroleum  products  who 
demonstrate  that  they  were  injured  as  a 
result  of  Exxon's  alleged  regulatory 
violations.  We  further  propose  that  the 
remaining  25  percent,  or  89,449,579.50, 
plus  accrued  interest,  be  set  aside  as  a 
pool  of  crude  oil  funds  available  for 
disbursement. 

A.  Crude  Oil  Cairns 

We  propose  that  the  funds  in  the 
crude  oil  pool  be  distributed  in 
accordance  with  the  Modified  Statement 
of  Restitutionary  Policy  (MSRP)  which 
was  issued  by  the  DOE  on  July  28. 1986. 
51  FR  27899  (August  4. 1986).='  The 
MSRP,  which  was  issued  as  a  result  of  a 
court-approved  Settlement  Agreement  in 
The  Department  of  Energy  Stripper  Well 
Litigation,  M.D.L.  378  (D.  Kan.  July  7. 
1986),  3  Fed.  Energy  Guidelines 
I  26.563,3  provides  that  crude  oil 
overcharge  revenues  will  be  divided 
among  the  States,  the  United  States 
Treasury,  and  eligible  purchasers  of 
crude  oil  and  refined  products.  Under 
the  MSRP,  up  to  20  percent  of  these 
crude  oil  overcharge  funds  will  be 
reserved  to  satisfy  valid  claims  by 


'  This  amount  consists  of  the  principal  consent 
order  amount  of  $38,930,356  plus  $867,962  in  interest 
which  accrued  pnor  to  Exxon's  pamieni  to  the 
DOE. 


'  In  the  Order  implementing  the  MSRP,  the  OHA 
solicited  comments  and  objections  regarding  the 
proper  application  of  the  MSRP  to  OHA  refund 
proceedings  involving  alleged  crude  oil  violations. 
On  April  6,  1967,  the  OHA  issued  a  notice  which 
analyzes  the  comments  that  were  submitted  and 
explains  the  procedures  which  the  Office  will  follow 
in  processing  applications  filed  under  the  Subpart  V 
regulations  for  refunds  from  the  crude  oil 
overcharge  fund*.  52  FR  11737  l.^pril  10.  1987). 

'  The  Settlement  Agreement  resolves  a  number  of 
matters,  including  the  distribution  of  funds  collected 
by  the  Court  and  the  distribution  of  alleged  crude  oil 
violation  amounts  collected  by  the  DOE  in  other 
cases. 


eligible  purchasers  of  crude  oil  and 
refined  petroleum  products.  Remaining 
funds  are  to  be  disbursed  to  the  state 
and  federal  governments  for  indirect 
restitution  also  in  accordance  with  the 
MSRP.  In  the  present  case,  we  have 
decided  to  reserve  the  full  20  percent,  or 
81,889,915.90  of  the  crude  oil  pool,  plus 
an  appropriate  share  of  the  accrued 
interest,  for  direct  refunds  to  purchasers 
of  crude  oil  and  refined  petroleum 
products  who  prove  that  they  were 
injured  by  these  alleged  crude  oil 
violations.* 

The  process  which  the  OHA  will  use 
to  evaluate  claims  based  on  alleged 
crude  oil  violations  will  be  modeled 
after  the  process  the  OHA  has  used  in 
Subpart  V  proceedings  to  evaluate 
claims  based  upon  alleged  overcharges 
involving  refined  products.  See 
Mountain  Fuel  Supply  Co..  14  DOE 
I  85,475  (1986). 

As  in  non-crude  oil  cases,  applicants 
will  be  required  to  document  their 
purchase  volumes  and  to  prove  that  they 
were  injured  as  a  result  of  the  alleged 
violations  (i.e.,  that  they  did  not  pass  on 
alleged  overcharges  to  their  customers). 
We  propose  to  utilize  standards  for  the 
showing  of  injury  which  the  OHA  has 
developed  in  analyzing  non-crude  oil 
claims.  See,  e.g..  Dorchester  Gas  Corp., 
14  DOE  \  85,240  (1986).  These  standards 
include  a  presumption  that  end-users 
and  ultimate  consumers  whose 
businesses  are  unrelated  to  the 
petroleum  industry  absorbed  the 
increased  costs  resulting  from  a  consent 
order  firm's  alleged  overcharges.  See  A. 
Tarricone.  Inc.,  15  DOE  ^1  85.495  (1987). 
Reseller  and  retailer  claimants  must 
submit  detailed  evidence  of  injury,  but 
may  not  rely  upon  the  presumptions  of 
injury  utilized  in  refund  cases  involving 
refined  petroleum  products.  Id.  They 
can.  however,  use  econometric  evidence 
of  the  type  employed  n  the  OHA  Report 
in  In  Re:  The  Department  of  Energy- 
Stripper  Well  Exemption  Litigation,  6 
Fed.  Energy  Guidelines  ^  90.507. 

Refunds  to  eligible  claimants  will  be 
calculated  on  the  basis  of  a  volumetric 
refund  amount  derived  by  dividing  the 
money  available  in  the  crude  oil  pool 
(S9.449.579.50)  by  the  total  consumption 
of  petroleum  products  in  the  United 
States  during  the  period  of  price  controls 
(2,020.997.335.000  gallons).  The  crude  oil 
volumetric  refund  amount  in  this 
proceeding  is  S0.000004676.  In  addition. 


UM  I 


*  Under  the  Settlement  Agreement,  firms  which 
apply  for  a  portion  of  the  Stripper  Well  funds 
generally  must  sign  a  waiver  releasing  their  claims 
to  any  crude  oil  funds  to  be  distributed  by  the  OHA 
under  Subpart  V  Settlement  Agreement,  Part  III. 
Accordingly,  those  firms  will  not  be  eligible  for  a 
refund  from  the  Exxon  crude  oil  pool. 
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after  all  valid  claims  are  paid, 
unclaimed  funds  from  the  20  percent 
claims  reserve  will  be  divided  equally 
between  federal  and  state  governments. 
The  federal  government's  share  of  the 
unclaimed  funds  will  ultimately  be 
deposited  into  the  general  fund  of  the 
Treasury  of  the  United  States. 

We  propose  that  the  remaining  80 
percent  of  the  crude  oil  pool,  or 
S7. 559. 663. 60.  be  disbursed  in  equal 
shares  to  the  federal  and  state 
governments  for  indirect  restitution.  See 
Stripper  Well  Exemption  Litigation,  16 
DOE  1]  85.200  at  88.386  (1987).'  If  this 
proposal  is  adopted,  we  will  direct  the 
DOE'S  Office  of  the  Controller  to 
segregate  this  amount  and  distribute 
$3,779,831.80.  plus  appropriate  interest, 
to  the  states  and  the  same  amount  to  the 
federal  government.  Refunds  to  the 
states  will  be  in  proportion  to  the 
consumption  of  petroleum  products  in 
each  slate  during  the  period  of  price 
controls.  The  share  (ratio)  of  the  funds 
in  the  account  which  each  state  will 
receive  if  these  procedures  are  adopted 
is  contained  in  E.vhibit  H  of  the 
Settlement  Agreement.  These  funds  will 
be  subject  to  the  same  limitations  and 
reporting  requirements  as  all  other  crude 
oil  monies  received  by  the  states  under 
the  Settlement  Agreement. 

B.  Refined  Produce  Claims 

With  regard  to  the  remainder  of  the 
Exxon  settlement  fund.  $28.348.~38.50, 
we  propose  to  implement  a  two-stage 
refund  process  by  which  firms  and 
individuals  who  purchased  Exxon 
refined  petroleum  products  during  the 
consent  order  period  may  submit 
Applications  for  Refund  in  the  initial 
stage.  From  our  experience  with  Subpart 
V  proceedings,  we  expect  that  potential 
applicants  will  fall  into  the  following 
categories  of  Exxon  refined  product 
purchasers:  (i)  End-users,  i.e.,  ultimate 
consumers;  (ii)  regulated  entities,  such 
as  public  utilities  or  cooperatives:  and 
(iii)  refiners,  resellers  and  retailers. 

In  order  to  receive  a  refund,  each 
claimant  will  be  required  to  submit  a 
schedule  of  its  monthly  purchases  of 
Exxon  refined  petroleum  products 
during  the  consent  order  period.  If  the 
product  was  not  purchased  directly  from 
Exxon,  the  claimant  must  provide  a 
statement  setting  forth  its  reasons  for 
maintaining  that  the  produce  originated 
with  Exxon. 

In  addition,  a  refiner,  reseller,  or 
retailer  claimant,  except  those  who 
choose  to  utilize  the  injury  presumptions 
set  forth  below,  will  be  required  to  make 
a  detailed  showing  that  it  was  injured 
by  the  alleged  overcharges.  This 
showing  will  generally  consist  of  two 
distinct  elements.  First,  a  claimant  will 


be  required  to  show  that  it  maintained 
"banks"  of  unrecouped  increased 
product  costs  (banked  costs)  in  excess 
of  the  refund  claimed.*  Second,  because 
a  showing  of  banks  alone  is  not 
sufficient  to  establish  injury,  a  claimant 
must  provide  evidence  that  market 
conditions  precluded  it  from  increasing 
its  prices  to  pass  through  the  additional 
costs  associated  with  the  alleged 
overcharges.  See  Motional  Helium 
Corp. /Atlantic  Richfield  Co..  11  DOE 
I  85,257  (1984).  off d sub  nom  Atlantic 
Rich  field  Co.  v.  DOE.  618  F.  Supp.  1199 
(D.  Del.  1985),  Such  a  showing  could 
consist  of  a  demonstration  that  the  firm 
suffered  a  competitive  disadvantage  as 
a  result  of  its  purchases  from  Exxon.  Id.; 
see  also  Panhandle  Eastern  Pipeline 
Co. /I.  V.  Cole  Petroleum  Co.,  10  DOE 
^  85.051  at  88,265  (1983). 

1.  Presumptions  for  Claims  Based  Upon 
Refined  Product  Purchases 

Our  experience  also  indicates  that  the 
use  of  certain  presumptions  permits 
claimants  to  participate  in  the  refund 
process  without  incurring  inordinate 
expense,  and  ensures  that  refund  claims 
are  evaluated  in  the  most  efficient 
manner  possible.  .Stje.  e.i>..  Marathon 
Petroleum  Co..  14  DOE  t  85,269  (1986) 
[Marathon].  Presumptions  in  refund 
cases  are  specificaily  authorized  by  the 
applicable  DOE  procedural  regulations 
at  10  CFR  205.282(e).  Accordingly,  we 
propose  to  adopt  the  presumptions  set 
forth  below. 

First,  we  will  adopt  a  presumption 
that  the  alleged  overcharges  were 
dispersed  equally  in  all  of  Exxon's  sales 
of  refined  petroleum  products  during  the 
consent  order  period.  In  accordance 
with  this  presumption,  refunds  are  to  be 
made  on  a  pro-rate  or  volumetric  basis. 
In  the  absence  of  better  information,  a 
volumetric  refund  approach  is 
appropriate  because  the  DOE  price 
regulations  generally  required  a 
regulated  firm  to  account  for  increased 
costs  on  a  firm-wide  basis  in 
determining  its  prices. 

Under  the  volumetric  approach,  a 
claim.anfs  allocable  share  of  the  refined 
product  pool  is  equal  to  the  number  of 
gallons  purchased  times  the  per  gallon 
refund  amount  (plus  an  appropriate 
share  of  the  interest  which  has  accrued 
on  the  Exxon  consent  order  fund).*  In 


'  Clnimdnls  who  have  previously  relied  upon 
their  banked  costs  in  order  lo  be  eligible  to  receive 
refunds  in  other  special  refund  proceedings  should 
.<;ubtracl  those  refunds  from  the  cumulative  banked 
costs  submitted  In  this  proceeding.  See  Husky  Oil 
Co  /Metro  Olt  Products.  Inc..  16  DOE  ^  85.090  at 
88.179  (1987). 

•  Because  we  reahze  that  the  impact  on  an 
individual  claimanl  may  have  been  greater  than  the 
volumetric  amount,  we  will  allow  any  purchaser  lo 


the  present  case,  the  per  gallon  refund 
amount  is  $0.0002419.  We  derived  this 
figure  by  dividing  the  consent  order 
funds  in  the  refined  product  refund  pool 
($28,348,738.50)  by  the  approximate 
number  of  gallons  of  covered  products 
other  than  crude  oil  which  Exxon  sold 
from  March  6. 1973.  the  date  that  Exxon 
became  subject  to  the  Federal  price 
controls  under  Special  Rule  No.  1  (38  FR 
6283  (March  8,  1973)).  through  the  dale 
of  decontrol  for  the  relevant  product 
(117.185.000.000  gallons).'' 

In  addition  to  the  volumetric 
presumption,  we  also  propose  to  adopt  a 
number  of  presumptions  regarding  injury 
for  claimants  in  each  category  listed 
below. 

a.  End-users.  In  accordance  with  prior 
Subpart  V  proceedings,  we  propose  lo 
adopt  the  presumption  that  an  end-user 
or  ultimate  consumer  of  Exxon 
petroleum  products  whose  business  is 
unrelated  to  the  petroleum  industry  was 
injured  by  the  alleged  overcharges 
settled  by  the  consent  order.  See,  e.g.. 
Texas  Oil  and  Gas  Corp..  12  DOE 

\  85,069  at  88.209  (1984)  [TOGCO]. 
Unlike  regulated  firms  in  the  petroleum 
industry,  member  so  this  group  generally 
were  not  subject  to  price  controls  during 
the  consent  order  period,  and  were  not 
required  to  keep  records  which  justified 
selling  price  increases  by  reference  to 
cost  increases.  Consequently,  analysis 
of  the  impact  of  the  alleged  overcharges 
on  the  final  prices  of  goods  and  services 
produced  by  members  of  this  group 
would  be  beyond  the  scope  of  a  special 
refund  proceeding.  Id.  We  therefore 
propose  that  end-users  of  Exxon  lefined 
petroleum  products  need  only  document 
their  purchase  volumes  from  Exxon 
during  the  consent  order  period  to  make 
a  sufficient  showing  thai  they  were 
injured  by  the  alleged  overcharges. 

b.  Regulated  firms  and  cooperatives. 
We  further  propose  that,  in  order  to 
receive  a  full  volumetric  refund,  a 
claimant  whose  prices  for  goods  and 
services  are  regulated  by  a 
governmental  agency,  e.g.,  a  public 
utility,  or  by  the  terms  of  a  cooperative 
agreement  needs  only  to  submit 
documentation  of  purchase  volume  used 
by  itself  or.  in  the  case  of  a  cooperative. 


file  a  refund  application  based  upon  a  claim  thai  it 
suffered  a  disproportionate  share  of  Exxon's  alleged 
overcharges.  See,  e.g..  Standard  Oil  Co.  (Indiana)/ 
Army  and  .Mr  Force  Exchange  Service,  12  DOE 
1185.015  11984). 

^  As  in  previous  cases,  we  will  establish  a 
minimum  refund  amount  of  $15.00.  We  have  found 
through  our  experience  that  the  cost  of  processing 
claims  in  which  refunds  for  amounts  less  than 
$15  00  are  sought  outweighs  the  benefits  of 
rrslitution  in  those  instances.  See  Mobil  Oil  Corp., 
13  DOE?  85.339  (1985). 
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siiid  to  Its  membcs."  However,  a 
reaulatpd  firm  or  cooperative  will  also 
be  required  to  certify  that  it  will  pass 
any  refund  received  through  to  its 
customers  or  member-customers, 
provide  u¥  with  a  full  explanation  of 
huw  1!  plans  to  accomplish  the 
restitution,  and  certify  that  it  will  notify 
the  appropriate  regulatory  body  or 
niembership  group  of  its  receipt  of  the 
refund.  See  Marathon.  14  DOE  at  88.315: 
Office  uf  Special  Counsel.  9  DOE 
t  82.530  at  85.203  (!982|.  This  latter 
requirement  is  based  upon  the 
presumption  that,  with  respect  to  a 
reyiilrited  firm,  any  overchoi^es  would 
have  been  routinely  passed  through  to 
its  customers  throu<4h  the  operation  of 
automatic  adjustment  mechanisms. 
Similarly,  any  refunds  received  would 
be  passed  through  to  its  customers.  With 
respect  to  a  cooperative,  in  general,  the 
cooperative  agreements  which  control 
prices  would  ensure  that  the  alleged 
overcharges  and.  similarly,  refunds 
would  be  passed  through  to  its  member- 
customers.  Accordingly,  these  firms  will 
not  be  required  to  make  a  detailed 
demonstration  of  injury. 

c.  Refiners,  resellers,  and  retailers 
sf'ekin^  refunds  of  $5,000  or  less.  We 
propose  to  adopt  a  presumption  that  a 
firm  vvhc  resold  Exxon  products  and 
requests  a  small  refund  was  injured  by 
the  alleged  regulatory  violations.  Under 
the  small  claims  presumption,  a  refiner, 
reseller,  or  retailer  seeking  a  refund  of 
S.S.OOO  or  less,  exclusive  of  interest  (i.e.. 
who  purchased  less  than  20,B6P.7O0 
gallons  of  Exxon  refined  petroleum 
products  during  the  consent  order 
period),  will  not  be  required  to  submit 
evidence  of  injury  beyond 
documentation  of  the  volume  of  Exxon 
covered  products  it  purchased  during 
the  consent  order  period.  See  TOGCO. 
As  we  have  noted  in  numerous  prior 
proceedings,  there  may  be  considerable 
expense  involved  in  gathering  the  types 
of  delta  necessary  to  support  a  detailed 
claim  of  injury;  in  some  cases,  that 
expense  m.ight  possibly  exceed  the 
expected  refund.  Consequently,  failure 
to  allow  simplified  application 
procedures  for  small  claims  could 
therefore  deprive  injured  parties  of  their 
opportunity  to  obtain  a  refund. 
Furthermore,  use  of  the  small  claims 
presumption  is  desirable  in  that  it 
allows  the  OHA  to  process  the  large 
number  of  routine  refund  claims 
expected  m  an  efficient  manner." 


d.  Medium-ran^e  refiner,  reseller  and 
retailer  claimants.  In  lieu  of  making  a 
detailed  showing  of  indury.  a  refiner. 
reseller,  or  retailer  claimant  whose 
allocable  share  exceeds  $5,000  may  elect 
to  receive  as  its  refund  the  larger  of 
$5,000  or  40  percent  of  its  allocable 
share  up  to  $50,000.'°  The  use  of  this 
presumption  reflects  our  conviction  that 
these  larger  claimants  were  likely  to 
have  experienced  some  injury  as  a 
result  of  the  alleged  overcharges.  See 
Marathon.  14  DOE  at  88.515.  In  prior 
special  refund  p.roceedings,  we 
performed  detailed  economic  analysis  in 
order  to  determine  product-specific 
levels  of  injury.  See,  e.g..  Mobil  Oil 
Corp..  13  DOE  1]  85,339  (1985).  However, 
in  Gulf  Oil  Corp..  6  Fed.  Energy 
Guidelines  ^  90,052,  No.  HEF-6590 
(September  15, 1986)  (Proposed 
Decision)  we  tentatively  determined 
that  it  was  most  eflicient  to  adopt  a 
single  general  presumptive  level  of 
injuiy  of  40  percent  for  all  medium-range 
claimants,  regardless  of  the  refined 
products  they  purchased,  based  upon 
the  results  of  our  analyses  in  prior 
proceedings.  We  therefore  propose  to 
adopt  the  40  percent  presumptive  level 
of  injury  for  all  medium-range  claimants 
in  this  proceeding.  Consequently,  an 
applicant  in  this  group  will  only  be 
required  to  provide  documentation  of  its 
purchase  volumes  of  Exxon  refined 
petroiuem  products  during  the  consent 
order  period  in  order  to  be  eligible  to 
receive  a  refund  of  40  percent  of  its  total 
volumetric  share." 

e.  Spot  purchasers.  We  propose  to 
adopt  a  rebuttable  presumption  that  a 
refiner,  reseller  or  retailer  that  made 
only  spot  purchases  from  Exxon  did  not 
suffer  injury  as  a  result  of  those 
purchases.  As  we  have  previously 
stated,  spot  purchasers  tend  to  have 
considerable  discretion  as  to  the  timing 


■■  A  coo('erati\e's  salee  to  non-me«7it>er»  will  h*> 
Irvated  in  the  same  manner  as  s*iei  by  o*her 
resellor*.  5«?<?  Maroth(m.  14  DOE  at  88.  515 

'  Cl.iirr.ants  who  attempt  lo  nwke  a  detailed 
showing  of  in)tii7  in  order  lo  mipport  a  large  r«fund 
claim  but.  instead.  pro\ide  evidence  Jhal  tends  us  to 


conclude  that  they  passed  through  all  nf  the  alleged 
overchai^es  or  are  eligible  for  a  refund  ofless  than 
$5,000.  will  not  be  entitled  lo  a  S5.000  snial!  clauiu 
threshold  refund.  Spe  Union  Texas  Petroleum 
Corp./.\rw»,  El>!i"-pnses.  Inc..  15  DOE  H  85.087 
(19861:  Quaker  State  Oil  Refining  Corp. /Campbell 
Oil  Co..  15  DOB  \  85.089  (1986). 

'"That  IS.  claimants  who  purchased  between 
20,869.700  gallons  and  516.742.460  gallons  of  Exxon 
refined  petroleum  products  during  the  consent  order 
period  (mediun-range  claimants)  may  elect  to 
utilize  this  pre»umption.  Claimants  who  purchased 
more  Ihan  518.742.460  gallons  may  elect  to  limit 
their  claim  lo  $60,000. 

' '  A  medium-range  claimant  may  elect  not  to 
receive  a  refund  based  upon  this  presumption  and 
may  Instead  attempt  to  show  that  it  is  eligible  for  a 
refund  equal  to  its  firil  allocable  share  by  making  a 
detailed  showing  of  injury  using  the  general  criteria 
set  forth  above.  However,  at  with  the  small  claims 
presumption,  tlie  40  percent  presumption  will  not  l)e 
available  to  medium  range  claimants  who  submit  a 
detailed  injury  showing  which  leads  us  to  conclude 
that  they  are  eligible  for  a  refund  of  less  than  40 
percent  of  their  volumetric  share.  See  n  9  Infra 


and  market  in  which  to  make  purchases 
and  therefore  would  not  have  made  spot 
market  purchases  from  a  firm  at 
increased  prices  unless  they  were  able 
to  pass  through  the  full  amount  of  the 
firm's  selling  price  to  their  own 
customers.  See  Office  of  Enforcement,  8 
DOE  t  82.597  at  85.396-97  (1981). 
Accordingly,  a  spot  purchaser  claimant 
must  submit  specific  and  detailed 
evidence  to  rebut  the  spot  purchaser 
piesumption  and  to  establish  the  extent 
to  which  it  was  injured  as  a  result  of  its 
spot  purchases  from  Exxon.'- 

/.  Cn.'isignees.  A  consignee  agent  is  a 
firm  that  distributed  covered  products 
pursuant  to  a  contractural  agreement 
with  a  refiner,  under  which  the  refiner 
retained  title  to  the  products,  specified 
the  price  to  be  paid  by  the  purchaser 
and  paid  the  consignee  a  commission 
based  upon  the  volume  of  covered 
products  it  distributed.  10  CFR  212.31 
(definition  of  "consignee  agent"),  .'^s  in 
previous  decisions,  we  propose  to  adopt 
the  rebuttable  presumption  that 
consignees  of  Exxon  refined  petroleum 
products  w-ere  not  injured  as  a  result  of 
their  arrangement  with  their  refiner/ 
supplier.  See.  e.g..  Jay  Oil  Co.,  16  DOE 
f  85.147  (1987).  However,  we  also 
propose  that  a  consignee  may  rebut  this 
presumption  of  non-injury  by 
establishing  that  "[its]  sales  volumes, 
and  [its]  corresponding  commission 
revenues,  declined  due  to  the  alleged 
uncompetitiveness  of  [the  consent  order 
firm's]  practices.  See  Gulf  Oil  Corp./C.F. 
Canter  Oil  Co.,  13  DOE  H  85.388  at  88.962 
(1986). 

2.  Allocation  Claims 

We  also  recognize  that  we  may 
receive  claims  based  upon  Exxon's 
alleged  failure  to  furnish  petroleum 
products  that  it  was  obliged  to  supply  to 
the  claimant  under  the  DOE  allocation 
regulations.  See  10  CFR  Part  211.  We 
will  evaluate  refund  applications  based 
upon  allocation  claims  by  referring  to 
the  standards  set  forth  in  Decisions  such 
as  Anwco.  10  DOE  at  88.220.  and  Aztex 
Energy  Co..  12  DOE  ^  85.116  (1984). 
Under  those  standards  an  allocation 
claimant  first  must  demonstrate  the 
existence  of  a  supplier/purchaser 
relationship  with  the  consent  order  firm 
and  the  likelihood  that  the  consent  order 


'-  In  prior  proceedings  we  have  staled  that 
refunds  will  be  approved  for  spot  purchasers  who 
demonstrate  thai  (i|  they  made  the  spot  purchases 
for  the  purpose  of  ensunng  a  supply  for  their  t>ase 
period  customers  rather  Ihan  in  anticipation  of 
financial  advantage  as  a  result  of  those  purchases, 
and  (ii|  they  were  forced  by  market  conditions  to 
resell  the  product  at  b  loss  that  was  not 
subsequently  recouped.  See  Quaker  Stale  Oil 
Rffinir.g  Corp./Certified  Gasoline  Co..  14  DOE 
t  85,465  (1986). 


UM  I 
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firm  failed  to  furnish  petroleum  products 
that  it  was  obliged  to  supply  to  the 
claimant  under  10  CFR  Part  211. 
Secondly,  it  should  provide  e\iden(je 
that  it  had  contemporaneously  notified 
the  DOE  or  otherwise  sought  redress 
from  the  alleged  allocation  violation. 
Finally,  it  must  establish  that  it  was 
injured  and  document  the  extent  of  the 
injury.. 

C.  Distribution  of  Fund  Remaining  after 
First  Stage 

We  propose  that  any  funds  that 
remain  af^er  all  first  stage  claims  have 
been  decided  be  distributed  in 
accordance  with  the  provisions  of  the 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  19B6  (PODRA).  Pub.  L. 
9&-509.  Title  III.  See  Fed.  Energy 
Guideline  ^  11.702  et  seq.  PODRA 
requires  that  the  Secretary  of  Energy 
determine  annually  the  amount  of  oil 
overcharge  funds  that  will  not  be 
required  to  refund  monies  to  injured 
parties  in  Subpart  V  proceedings  and 
make  those  funds  available  to  state 
governments  for  use  in  four  energy 
conservation  programs,  PODRA. 
sections  3003  (c)  and  (d).  The  Secretary 
has  delegated  these  responsibilities  to 
the  OH.'\.  and  any  funds  in  the  Exxon 
consent  order  escrow  account  that  the 
OH,-\  determines  will  not  be  needed  to 
effect  direct  restitution  to  injured  Exxon 
customers  will  be  distributed  in 
accordance  with  the  provisions  of 
PODRA. 

IV.  Applications  for  Refund 

Applications  for  Refund  should  not  be 
filed  at  this  time.  Detailed  procedures 
for  filing  .'\pplications  will  be  provided 
in  a  final  Decision  and  Order.  Before 
disposing  of  any  of  the  funds  received  as 
a  result  of  the  Exxon  consent  order,  we 
intend  to  publicize  the  distribution 
process  in  order  to  solicit  comments  on 
all  aspects  of  the  foregoing  Proposed 
Decision  and  Order  from  interested 
parties.  All  comments  must  be  filed  with 
30  days  of  the  publication  of  this  / 
Proposed  Decision  in  the  Federal 
Register. 

It  is  Therefore  Ordered  That:  The 

refund  amount  remitted  to  the 
Department  of  Energy  by  Exxon 
Corporation  pursuant  to  Consent  Order 
No.  REXL00201Z,  finalized  on  October  8. 
1986.  will  be  distributed  in  accordance 
with  the  foregoing  Decision. 

(FR  Doc.  87-21584  Filfd  9-17-87:  8:45  am| 
BILLING  coot  $450-01-M 


Implementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 
Appeals,  Energy. 

action:  .Notice  of  implementation  of 

special  refund  procedures. 

summary:  The  Office  of  Hearings  and 

Appeals  of  the  Department  of  Energy 
announces  the  procedures  for 
disbursement  of  S2.50,0(K3  obtained  as 
the  result  of  a  Consent  Order  which  the 
DOE  entered  into  with  Bernard  A. 
Kroused/b/aBAK  Ltd. 

DATE  and  ADDRESS:  .'Applications  for 
Refund  of  a  portion  of  the  B.AK  Ltd. 
consent  order  fund  must  be  received 
within  9<3  days  of  publication  of  this 
notice  in  the  Federal  Register  and 
should  be  addressed  to  BAK  Ltd. 
Consent  Order  Refund  Proceeding. 
Office  of  Hearings  and  Appeals. 
Department  of  Energ\.  1000 
Independence  A\  enue.  SW.. 
Washington,  DC  20585.  All  applications 
should  conspicuously  display  a 
reference  to  case  number  HEF-0034 

FOR  FURTHER  INFORMATION  CONTACT: 

R,i  hard  W.  Dugan.  Associate  Director. 
Office  of  Hearings  and  Appeals.  1000 
Independence  Avenue.  SW.. 
W  ashington.  DC  20,585  (202)  586-2860. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  §  205.2821c)  of  the 
procedural  regulations  of  the 
Departm.ent  of  Energy.  10  CFR 
205.282(c).  notice  is  hereby  given  of  the 
issuance  of  the  Decision  and  Order  set 
out  below.  The  Dei  ision  relates  to  a 
consent  order  entered  into  by  the  DOE 
and  BAR  Ltd..  which  settled  possible 
pricing  violations  in  the  firm's  sales  of 
No.  2  heating  oil  to  customers  during  the 
November  1.  1973  through  July  31,  1974 
audit  period. 

A  Proposed  Decision  and  Order 
tentatively  establishing  refund 
procedures  and  soliciting  comments 
from  the  public  concerning  the 
distribution  of  the  BAK  Ltd.  consent 
order  funds  was  issued  on  April  21. 
1987.  52  FR  15374  (April  28.  1987). 

As  the  Decision  and  Order  published 
with  this  .Notice  indicates.  .Applications 
for  Refund  may  now  be  filed  by 
customers  who  purchased  No.  2  heating 
oil  from  BAK  Ltd.  during  the  audit 
period.  Applications  will  be  accepted 
provided  they  are  received  no  later  than 
90  days  after  publication  of  the  Decision 
and  Order  in  the  Federal  Register.  The 
specific  information  required  in  an 
Application  for  Refund  is  set  forth  in  the 
Decision  and  Order. 


D.jlcd  Si  plnmber  10.  1987. 
George  B.  Breznay, 
Director.  Office  of  Hearings  and  Appeals. 

Decision  and  Order  of  the  Department  of 
Energy 

September  10.  1987. 

Name  of  Case:  Bernard  A.  Krouse  d/ 
b/a  BAK  LTD..  Krouse  Fuel  Company. 
Allan  Fuel  Company.  Kealy  Fuel 
Company,  Walter  T.  Hoff  &  Son. 

Dote  of  Filing:  October  13. 1983 

Case  Number:  HEF-O034. 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  of  the  DOE  may  request  the 
Office  of  Hearings  and  Appeals  (OHA) 
to  formulate  and  implement  special 
procedures  to  make  refunds  in  order  to 
remedy  the  effects  of  alleged  violations 
of  the  DOE  regulations.  See  10  CFR  Part 
205.  Subpart  V.  The  ERA  filed  such  a 
petition  on  October  13. 1983.  requesting 
that  OHA  implement  a  special  refund 
proceeding  to  distribute  the  funds 
received  pursuant  to  a  Consent  Order 
entered  into  bv  the  DOE  and  BAK  LTD 
et  al.  (BAK).' 

I.  Background 

BAK  is  a  "reseller-retailer"  of  No.  2 
heating  oil  as  that  term  was  defined  in 
10  CFR  212.31  and  6  CFR  150.352,  and  is 
located  in  .Narberth.  Pennsylvania.  An 
audit  of  BAK's  business  records  by  the 
Federal  Energy  Administration  (FEA).  a 
predecessor  of  the  DOE.  revealed 
possible  pricing  violations  with  respect 
to  the  firm's  sales  of  No.  2  healing  oil 
during  the  period  November  1, 1973 
through  July  31, 1974  (the  audit  period). 
In  a  Notice  of  Probable  Violation 
(NOPV)  issued  to  BAK  on  July  27,  1977. 
the  FE.A  tentatively  concluded  that. 
during  the  audit  period,  B.^K 
overcharged  its  customers  in  sales  of 
No.  2  heating  oil  by  S497.948.  In  order  lo 
settle  all  claims  and  disputes  between 
BAK  and  the  DOE  regarding  the  firm's 
compliance  with  the  price  regulations  in 
sales  of  No.  2  heating  oil  during  the 
nine-month  audit  period,  BAK  and  the 
DOE  entered  into  a  Consent  Order  on 
August  16, 1979.  in  which  BAK  agreed  to 
remit  S250.000  to  the  DOE.  This  sum  is 
currently  being  held  in  an  interest- 
bearing  escrow  account  maintained  by 
the  Department  of  the  Treasury  pending 
distribution  by  the  DOE. 

On  April  21. 1987.  we  issued  a 
Proposed  Decision  and  Order  in  which 


'  The  Consent  Order  was  entered  into  wiih 
Bernard  A,  Krouse  d/b/a/  BAK  LTD  and  the 
following  related  firnis:  Krouse  Fuel  Compan>. 
Allan  Fuel  Company.  Kealy  Fuel  Company,  and 
Walter  T.  Hoff*  Son. 
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we  tentatively  determined  that  it  was 
appropriate  to  establish  a  special  refund 
proceeding  with  respect  to  the  BAK 
consent  order  fund.  In  that  Proposed 
Decision,  we  tentatively  set  forth 
procedures  to  distribute  refunds  to 
parties  injured  by  BAK's  alleged  pricing 
violations  in  sales  of  No.  2  heating  oil 
during  the  consent  order  period.  (In  the 
present  case,  the  consent  order  period  is 
coterminous  with  the  audit  period; 
November  1. 1973  through  ]n\y  31.  1974.) 
Specifically,  we  proposed  to  disburse 
funds  in  the  first  stage  of  the  proceeding 
to  claimants  who  could  demonstrate 
that  they  were  adversely  affected  by 
D.AK's  alleged  overcharges  during  the 
audit  period.  We  suggested  that  these 
injured  parties  were  most  likely  a  group 
of  B.A,K  customers  identified  in  the 
NOPV  issued  to  BAK  on  July  27, 1977. 
but  indicated  that  we  would  consider 
claims  from  any  individual  or  firm  that 
could  show  that  it  purchased  No.  2 
heating  oil  from  BAK  during  the  consent 
order  period.  We  also  stated  that  the 
money  remaining  in  the  BAK  escrow 
account  after  payment  of  refunds  to 
eligible  claimants  in  the  first  stage 
would  be  distnbuted  in  accordance  with 
the  pro%  isions  of  the  Petroleum 
Overcharge  Distribution  and  Restitution 
Act  of  1986.  Pub.  I.  99-509,  Title  III. 

The  Proposed  Decisicm  was  published 
m  the  Federal  Register  on  April  28.  1987 
(32  FR  15374],  and  comments  on  the 
proposed  refund  me(;hanism  were  due  to 
be  submitted  within  30  days  of 
pulilication.  No  comments  wert; 
received.  Therefore,  we  will  adopt  the 
first-stage  procedures  as  proposed.  The 
purpose  of  this  Decision  and  Order  is  to 
establish  procedures  to  be  used  for  filing 
and  processing  claims  in  the  first  stage 
of  the  BAK  refund  proceeding.  This 
Decision  sets  forth  the  information  that 
a  purchaser  of  B.^K  No.  2  heating  oil 
should  submit  in  order  to  establish 
eligibility  for  a  portion  of  the  consent 
order  funds.  As  vve  stated  in  the 
Proposed  Decision,  once  individual 
refund  claims  are  evaluated,  residual 
funds  shall  be  distributed  in  accordance 
with  the  Petroleum  Overcharge 
Distribution  and  Restitution  Act  of  1986. 

II.  Jurisdiction 

The  Subpart  V  regulations  set  forth 
genera!  guidelines  by  which  OUA  may 
formulate  and  implement  a  plan  of 
distribution  for  funds  recened  as  a 
result  of  enforcement  proceedmgs  It  is 
the  DOE  policy  to  use  the  Subpart  V 
process  to  distribute  such  funds.  For  a 
detailed  discussion  of  Subpart  V  and  the 
authority  of  OHA  to  fashion  procedures 
to  distribute  refunds  obtained  as  part  of 
settlement  agreements,  spe  Office  of 
ErJorcement.  9  DOE  \  82.553  (1982); 


Office  of  Enforcement.  9  DOE  f  82.508 
(1981).  As  we  stated  in  the  Proposed 
Decision,  we  have  determined  that  a 
Subpart  V  proceeding  is  an  appropriate 
method  for  distributing  the  BAK  consent 
order  fund.  Therefore,  we  will  grant  the 
ERA'S  petition  and  assum.e  jurisdiction 
over  the  funds  received  pursuant  to  the 
BAK  consent  order. 

HI.  Refund  Procedures 

A.  Eligible  Claimants 

In  the  first  stage,  refund  monies  will 
be  distributed  to  those  parties  which 
were  directly  injured  in  transactions 
with  BAK  during  the  consent  order 
period.  As  discussed  in  the  Proposed 
Decision,  we  l>elieve  that  the  BAK 
customers  who  were  adversely  affected 
by  the  alleged  overcharges  are  most 
likely  those  identified  in  the  exhibits  to 
the  BAK  NOPV  (and  in  the  Appendix  to 
this  Decision  and  Order),  as  well  as 
residential  customers  referred  to  as  a 
class  in  the  .NOPV  but  not  specifically 
identified.  These  parties  may  file  for 
refunds  in  this  proceeding.  However,  we 
will  also  accept  claims  from  parties 
which  are  able  to  show  that  they 
purchased  BAK  No.  2  heating  oil  during 
the  consent  order  period,  even  if  they 
were  not  specifically  identified  by  the 
BAK  NOPV  or  members  of  the 
residential  class. 

As  in  previous  Subpart  V  Decisions, 
we  find  that  those  customers  who  were 
ultimate  consumers  of  BAK  No.  2 
heating  oil  absorbed  BAK's  alleged 
overcharges.  This  presumption  was 
outlined  in  the  Proposed  Decision  and 
shall  be  adopted.  These  parties  will  only 
be  required  to  document  their  claimed 
purchase  volumes  in  order  to  receive  a 
refund.  In  contrast,  as  outlined  in  the 
Proposed  Decision,  firms  who  resold 
BAK's  No.  2  heating  oil  will  be  required 
to  demonstrate  that  they  did  not  pass  on 
cost  increases  implemented  by  BAK  to 
their  own  customers.  See.  e.g..  Office  of 
Enforcement.  8  DOE  f  82.597  (1981).  This 
can  be  done  by  showing  that  during  the 
period  covered  by  the  BAK  consent 
order  they  would  have  kept  their  No.  2 
heating  oil  prices  at  the  same  level  had 
the  alleged  overcharges  not  occurred. 
While  there  are  a  variety  of  means  by 
which  a  claimant  could  make  this 
showing,  a  reseller  (including  a  refiner, 
retailer,  or  wholesaler)  should  generally 
demonstrate  that  at  the  time  it 
purchased  B.'XK  No.  2  heating  oil.  market 
conditions  would  not  permit  it  to 
increase  its  prices  to  pass  through  the 
additional  costs  associated  with  the 
alleged  overcharges.  In  addition,  the 
reseller  must  show  that  it  had  a  "bank" 
of  unrecovered  costs  in  order  to 
demonstrate  that  it  did  not  subsequently 


recover  these  costs  by  increasing  its 
prices.  The  maintenance  of  a  bank  does 
not.  however,  automatically  establish 
injury.  See  Tenneco  Oil  Co..  10  DOE 
f  85.014  (1982). 

In  the  Proposed  Decision,  we  stated 
that  resellers  which  made  spot 
purchases  from  BAK  should  be 
presumed  to  have  suffered  no  injury  and 
therefore  should  be  ineligible  to  receive 
a  refund.  As  we  have  received  no 
adverse  comments  on  this  proposal,  we 
shall  adopt  it  as  a  rebuttable 
presumption.  We  will  however,  consider 
evidence  from  a  spot  purchaser  which 
rebuts  the  spot  purchaser  presumption 
and  establishes  the  extent  to  which  it 
was  injured  bv  the  spot  purchase(s).  See 
Office  of  Special  Counsel.  10  DOE 
f  85.048  at  88.200  (19821. 

In  the  Proposed  Decision,  vve  noted 
that  a  detailed  demonstration  of  injury 
requirement  may  he  too  complicated 
and  burdensome  for  resellers  which 
purchased  relatively  small  quantities  of 
No.  2  heating  oil  from  B.-XK.  We 
proposed  to  adopt  a  small  claims 
presumption  which  would  relieve  any 
reseller  claimant  seeking  a  refund  of 
$5,000  or  less  from  the  necessity  of 
making  a  detailed  demonstration  of 
injury.  As  we  have  received  no  adverse 
comments  regarding  this  proposal,  we 
shall  adopt  it  for  all  reseller  claimants 
seeking  refunds  below  the  S5.000 
threshold  with  the  exception  of  spot 
purchasers,  who  must  demonstrate 
injury  before  being  eligible  to  receive 
any  refund  in  this  proceeding. 

.As  we  indicated  in  the  Proposed 
De(.ision,  we  will  establish  a  minimum 
amount  of  Si  5  for  refund  claims.  We 
have  found  that  the  cost  of  processing 
claims  in  which  refunds  are  sought  for 
amounts  less  than  Si5  out  weight  the 
benefits  of  restitution  in  those 
situations.  See.  e.g..  Urban  Oil  Co.,  9 
DOE  I  82.541  at  82.225  (1982).  See  ahu 
10  CFR  205.2861b). 

B.  Calculation  of  Refund  Amounts 

As  indicated  in  the  Proposed 
Decision,  the  FEA  audit  which  gave  rise 
to  the  BAK  NOPV  identified  Khor-e.  BAK 
customers  allegedly  overcharged  during 
the  consent  order  period.  Ten  BAK 
customers  who  were  identified  by  name 
account  for  87.94  percent  of  the  alleged 
overcharges,  while  the  remaining  12.06 
percent  of  the  alleged  BAK  ovei charges 
were  attributed  to  B.\K  sales  to  its 
"Retail/Residential  Class"  of  purchaser. 
With  respect  to  the  10  identified 
customers,  we  have  determined  that  the 
use  of  the  audit  results  to  establish 
maximum  potential  refund.--  on  a  firm- 
spefcific  basis  is  more  likely  than  any 
other  method  to  relate  probable  injury  to 
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refund  amount.  We  shall  therefore  base 
the  identified  customers'  maxin)um 
potential  refund  on  the  amount  each  of 
these  firms  was  allegedly  overcharged 
as  determined  by  the  FEA  audit.  F.ach 
firm's  maximum  refund  is  approximately 
50.2  percent  of  the  alleged  BAK 
overcharges  attributable  to  transactions 
with  that  individual  party.  The  50.2 
percent  factor  takes  into  account  the 
fact  that  the  $250,000  B.AK  settlement 
payment  represents  50.2  percent  of  the 
BAK  alleged  overcharge  amount 
(S497.&48).  The  identified  firms  and  their 
potential  refunds  (exclusive  of  interest) 
are  listed  in  the  Appendix  to  this 
Decision  and  Order. 

We  shall  use  a  volumetric 
iiieihodology  to  distribute  that  portion  of 
the  .settlement  fund  attributable  to  those 
parties  belonging  to  B.AK's  residential 
class  of  purchaser.  The  volumetric 
method  presumes  that  the  alleged 
overcharges  were  spread  equally  over 
all  gallons  of  product  marketed  by  the 
consent  order  firm.  In  the  absence  of 
better  information,  surh  as  audit 
records,  this  assumption  is  sound 
because  the  DOE  price  regulations 
generally  required  a  regulatt  d  firm  to 
account  for  increased  costs  on  a  firm- 
wide  basis  in  determining  its  prit;es. 
Therefore,  in  calcuUiling  a  refund  for  an 
eligible  residential  claimant,  we  shall 
multiply  the  numbt:r  of  gallons  of  BAiv 
prodiic  t  purchased  by  the  claimant 
during  the  consent  {;fder  period  by  h 
volumetric  refund  factor  deii\ ed  by 
dividing  S30.144. 21  (that  portion  of  the 
BAK  settlement  fund  .ittrihutable  to 
BAK's  sales  to  its  residential  class  of 
purchase.^)  by  3,0tJ9.393  (BAK's  total 
volume  of  sales  of  No.  2  heating  oil  to 
residential  customers  during  the  consent 
order  period.)  This  results  in  a 
volumetric  factor  of  SO.009820  per  gallon. 
This  procedure  is  consistent  with  the 
methodology  outlined  in  the  Proposed 
Decision. 

C.  Application  for  Hefuiid  Procedures 

We  have  concluded  that  applications 

for  refunds  should  now  be  accepted 
from  pa.'-ties  who  purchased  BAK  No.  2 
heating  oil  during  the  consent  order 
period  and  believe  they  have  been 
injured  by  BAK's  pricing  practices. 
Applications  must  be  postmarked  within 
90  days  after  publication  of  this 
Decision  and  Order  in  the  Federal 
Register.  See  10  CFR  205  28f).  An 
application  must  be  in  writing,  signed  by 
the  applicant,  and  specify  that  it 
pertains  to  the  BAK  Ltd.  Consent  Order 
Fund.  Case  No.  HEF-0034. 

All  applications  for  refund  must  be 
filed  in  duplicate.  A  copy  of  each 
application  will  be  available  for  public 
inspection  in  the  Public  Reference  Room 


of  ttie  Office  of  Hearings  and  .Appeals. 
Room  lE-234,  1000  Independence 
Avenue.  S\V.,  Washington.  DC.  Any 
applicant  who  believes  that  its 
application  contains  confidential 
information  must  so  indicate  on  the  first 
page  of  its  application  and  submit  two 
additional  copies  of  its  application  from 
which  the  information  which  the 
applicant  claims  is  confidential  has  been 
deleted,  together  with  a  statement 
specifying  why  any  such  information  is 
alleged  to  be  pri\  lieged  or  conf-dential. 
F.ach  application  must  indicate  whether 
the  applicant  or  any  person  acting  on  its 
instructions  has  filed  or  intends  to  file 
any  other  application  or  claim  of 
whatever  nature  regarding  the  matters 
at  issue  in  the  underlying  BAK 
enforcement  proceeding.  Each 
application  must  also  include  the 
following  statement:  "1  swear  (or  affirm) 
that  the  information  submitted  is  true 
and  accurate  to  the  best  of  my 
knowledge  and  belief  "  St-e  10  CFK 
205.283(c);  18  U  S  C  1001.  In  addition, 
the  applicant  should  furnish  us  with  the 
name,  title,  and  telephone  number  of  a 
person  who  may  be  contacted  by  the 
OUA  for  additional  information 
concerning  the  application.  AH 
applications  shou'd  be  sent  to:  BAK  I, id 
Consent  Order  Refund  Proceeding. 
Office  of  Hearings  und  Appeals, 
Department  of  Er.ergy,  Washington,  DC 
20585.  All  applications  for  refund 
received  within  the  time  limit  specified 
will  be  processed  pursuant  to  10  CFR 
205  284  and  the  procedures  set  forth  in 
this  Decision  and  Order. 

In  order  to  assist  applicants  in 
establishing  eligibility  for  a  portion  of 
the  consent  order  funds,  the  following 
subjects  should  be  covered  in  each 
application: 

A.  Each  applicant  should  certify  that 
It  purchased  No.  2  heating  oil  from  BAK 
Ltd.  during  the  consent  order  period  and 
list  its  purchase  volumes  for  each  month 
of  that  period  (November  1. 1973-July  31. 
1974). 2 

B.  Each  applicant  should  specify  how 
it  used  the  BAK  No.  2  heating  oil — i.e.. 
whether  it  was  a  reseller,  or  ultimate 
consumer. 

C.  If  the  applicant  is  a  reseller  who 
wishes  to  claim  a  refund  in  excess  of 
S5.000.  it  should  also 


*  A.'thoufjh  refunds  io  the  identified  applicants 
listpd  in  the  Appendix  will  not  t>e  baned  on  their 
purchnse  vclunies.  this  information  is  necessarj'  to 
eH'Htilish  eligibility.  If  it  would  be  excessively 
difficult  for  any  of  these  applicants  to  retrieve  this 
inlurniiiiion  the  firm  may  fiilfill  this  requirement  hy 
cf  r;iH  ias  tt^at  it  piirrhased  No.  2  healing  oil  from 
BAK  during  the  consent  order  period.  See  F.O. 
Fh-'i  Her.  Inc.  'Best f 're  Oil  Co..  14  DOE  f  85.281 
(15»86)  A  ceriifirjition  will  not  be  sufficient, 
however,  if  the  npjilicani  is  a  reseller  who  requests 
a  refund  iii  excess  of  S5.000 


(i|  Slate  whether  it  maintained  banks 
of  unrecouped  product  cost  increases 
from  November  1.  1973  through  June  30. 
1976  and  furnish  OH.A  with  quarterly 
bank  calculations. 

(ii)  State  whether  it  or  any  of  its 
affiliates  have  filed  any  other 
applications  for  refund  in  which  they 
have  referred  to  their  banks  to 
demonstrate  injury. 

(iii)  Sub.mit  evidence  to  establish  that 
it  did  not  pass  on  the  alleged  injury  to 
its  customers.  For  example,  a  firm  may 
submit  market  surveys  to  show  that 
price  increases  to  reco\er  alleged 
overcharges  were  infeasible. 

D.  The  applicant  should  report 
whether  it  is  or  has  been  involved  as  a 
party  in  any  DOE  or  private  section  210 
enforcement  actions.  If  these  actions 
have  terminated,  the  applicant  should 
furnish  a  copy  of  any  final  order  issued 
in  the  matter.  If  the  action  is  ongoing, 
the  applicant  should  briefly  describe  the 
action  and  its  current  status.  Of  course, 
the  applicant  is  under  a  continuing 
obligation  to  keep  the  OHA  informed  of 
any  change  in  status  while  its 
application  for  refund  is  pending.  See  10 
CFR205.9(dl. 

It  Is  Therefore  Ordered  Tfiat: 

(1)  Applications  for  refunds  from  the 
funds  remitted  to  the  Department  of 
Energy  by  BAK  Ltd.  pursuant  to  the 
Consent  Order  executed  on  August  16, 
1979  may  now  be  filed, 

(2|  All  applications  must  be  filed  no 
later  than  90  days  after  publication  of 
this  Decision  and  Order  in  the  Federal 
Register. 
George  B.  Breztiay, 

Virfctor.  Office  of  Hearings  and  Appeals 
I)nle:  Septenilxir  10.  1987. 

Appendix 


Name  and  addran 


PO 


Poteotia 
rettnd 


Ac^T^  Fuel  ' 

Amoco  Oti  Co    cOO  East  Randolph  Or. 

Bo»  87703.  Cneaqo  IL  60660-0703 

Corifnonwealtri   oi    \/*igtnia    Stale   Ti 

Office  PO  B016M  Richo-md.  VA  23215 1 

Delany  0<<  Co  • j 

H^arcoese    inte'State    Trjckmg     500    N     Egg  j 

Handley  Rd  .  Ma^nionton,  f»ij 

Pon\ana  OI  Co..   16C<I   Mr    Cumtwrlana  Plila- 

deprna.  PA _ 

Soica'  inc .  310  Rl  206  SooBv  Some'ville.  NJ 

068^6 _.. 

SopfPTie  PetfOieuri,  P.O.  Box  756.  Somerville. 

NJ  06876 

Thompson  '  .„ 

(^iiaie  •  - 

Reaii  ResKJennai  Cms 

Tow 


Knerville.  I 


32  347 

139.768 
11.790 

10.371 

1.377 

18.222 

5.009 
732 
179 

IIIS30.144 

S250.000 


'No  address  avaiiafe 
*S0  009620  per  gallon. 

IFR  Dix.  87-21 5«5  Filed  9-17-87;  8.45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IER-FRL-3263-71 

Environmental  Impact  Statements; 
Availability 

Responsible  .Agency 

Office  ul  Fedt/ral  Activities,  General 
Information  (202)  382-5073  or  (202)  383- 

.Availability  of  Environmental  Impact 
Statements  Filed  September  9,  1987 
Throujjh  September  11, 1987  Pursuant  to 
40  CFR  1506.9 

F.IS  No.  370304,  Draft.  SCS.  IN.  Muddy 
Fork  of  Silver  Creek  Watershed.  Flood 
Prevention  and  Watershed  Protection, 
Chirk,  Floyd  and  Washington 
Counties,  Due:  November  2,  1987. 
Contact:  Robert  Eddleman  (317)  248- 
4350. 

FIS  No.  870305.  Draft,  FHW,  PA,  Mount 
Union  Borough  Trdffic  Relief  Traffic 
Route  522/I,egisiative  Route  121. 
Section  001  Improvement,  Juniata 
Drive  to  TR-522  and  US  22. 
Huntingdon  County.  Due:  November 
2.5.  1^187.  Contact:  Manuel  Marks  (717) 
782-221^2. 

FIS  No.  8,-0306.  Draft.  AFS,  WA,  Colville 
National  Forest.  Land  and  Resource 
Management  Plan,  Perry,  Pend  Oreille, 
and  Stevens  Counties,  Due:  December 
18, 1987.  Contact:  Cecil  Armstrong 
(509)684-3711. 

FIS  No.  870307,  Final,  BLM.  NV,  Schell 
Resource  Area  Wilderness  Study 
Areas.  Wilderness  Recommendations. 
Designation,  Nye,  White  Pine,  and 
Lincohi  Counties,  Due:  October  19, 
1987,  Contact:  Gerald  Smith  (702)  289- 
4865. 

FIS  No.  870308,  Draft.  COE.  LA. 
Louisiana  Army  .Ammunition  Plant. 
Chemical  and  Industrial  Complex, 
Construction  and  Operation.  Research 
Development  Explosive  and  Migh  Melt 
Explosive  (RDX/HMX)  Expansion 
Program,  Bossier  and  Webster 
Parishes,  Due:  November  2,  19H7. 
Contact:  Richard  Makinen  (202)  272- 
0166. 

Dati'd:  Sepltimber  15.  1987. 
VVilliain  D.  Dickerson, 

Ai  'i.'o:  Di:t'i  !or.  Oi'ice  of  Federal  Activities. 
(f-R  Uoc  8"-216r7  Filed  t»-17-87:  8:45  am] 

8ILUNG  CODE  6S«O-S0-M 

IER-FRL-3263-81 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  August  31,  1P87  through 


September  4.  1987  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 
(CAA)  and  Section  102(2)(c)  of  the 
National  Environmental  Policy  Act 
(NEPA)  as  amended.  Requests  for  copies 
of  EPA  comments  can  be  directed  to  the 
Office  of  Federal  Activities  at  (202)  382- 
5076/73.  An  explanation  of  the  ratings 
assigned  to  draft  environmental  impact 
statements  (EISs)  was  published  in 
Fedeial  Register  dated  April  24. 1987  (52 
FR  13749).        , 

Draft  EISs       I 

ERP  No.  D-AFS-L65107-OR.  Rating 
EC2.  Bull  Run  Blowdovvn,  Wind 
Damaged  Trees  Management  Plan.  Mt. 
Hood  Natl  Forest,  OR.  summary:  EPA 
believes  the  final  EIS  should  explain 
how  past  climatic  conditions  are 
representative  of  long-term  climatic 
trends,  including  error  analysis,  and  that 
the  effects  of  bedload  sediment  storage 
and  delivery  in  the  watershed  should  be 
addressed.  EPA  also  recommended  that 
the  final  EIS  examine  a  new  alternative 
that  focuses  only  on  harvesting 
blowdown  trees. 

ERP  No.  D-BLM-I70013-MT.  Rating 
EC2,  West  Hiline  Planning  Area. 
Resource  Mgrat.  Plan.  MT.  SUMMARY: 
EPA  reviewed  the  draft  EIS  and 
Alternative  C  appears  to  provide  a 
greater  degree  of  protection  for  natural 
resources  than  the  other  alternatives 
including  BLM's  preferred  Alternative  D, 
EPA  stated  that  detailed  plans  for 
monitoring,  and  mitigation  of  impacts  to 
air  and  water  quality  should  be 
developed  including  the  criteria  for 
implementation  of  these  plans.  These 
plans  should  be  summarized  and 
referenced  or  included  as  appendices  to 
the  EIS.  Further,  potential  impacts  to 
wetlands  should  be  discussed  in 
Chapter  4  for  ell  the  alternatives. 

ERP  No.  D-COE-C35010-VI,  Rating  3. 
Limetree  Bay.  Third  Port  Project. 
Expansion,  Port  Facilities  and 
Deepwater  Port  Improvement.  Sect.  10 
and  404  Permit,  VI.  summary:  EPA 
concludes  that  the  document  does  not 
provide  adequate  analyses  of  project 
need  and  alternatives,  and  does  not 
adequately  address  the  potentially 
significant  impacts  to  wetlands,  water 
quality,  and  cultural  resources.  EPA 
requests  that  additional  information  be 
provided  in  a  supplemental  draft  EIS. 
prior  to  preparation  of  the  final  EIS  for 
the  project.  If  EPA  concerns  are  not 
addressed  adequately,  this  project  may 
be  a  candidate  for  referral  to  the  Council 
on  Environmental  Quality. 

ERP  No.  D-COE-H30000-IA,  Rating 
LO.  Des  Moines  Recreational  River  and 
Creenbelt  Area,  Development, 
Operation  and  Maintenance,  Des 


Moines  River,  lA.  SUMMARY:  EPA  is 
concerned  about  the  draft  EISs  failure 
to  identify  the  adverse  impacts  that  may 
result  from  implementation  of  several  of 
the  planned  projects,  but  understands 
that  each  project  will  ultimately  be 
evaluated  separately  for  NEPA 
compliance.  EPA  suggests  that  future 
documentation  fully  address  potential 
adverse  impacts  of  individual  projects. 

ERP  No.  D-FHW-C40120-NY,  Rating 
EC2,  Lockport  Expressway/I-990 
Extension,  North  French  Rd.  to 
Millersport  Highway/NY-263  to  Transit 
Rd.,  Sect.  404  Permit.  NY.  SUMMARY: 
EPA  has  environmental  concerns  about 
the  project's  potential  impacts  to 
wetlands,  water  quality  and  induced 
secondary  development.  EPA  requested 
additional  information  regarding  these 
impacts  in  the  final  EIS. 

ERP  No.  D-FHW-E40613-FL,  Rating 
EC2,  Apollo  Hickory  Corridor/Bridge 
Improvements  and  Construction,  US  1  at 
Apollo  II  Blvd.  to  US  1  at  Aurora  Rd.. 
Crane  Creek  and  Eau  Gallie  River.  Sect 
404  and  10  Permits,  FL.  SUMMARY:  EPAs 
main  concern  with  the  draft  EIS  was 
that  some  substantial  noise  impacts 
would  result  if  a  build  alternative  were 
implemented  from  the  highway 
segments  presented.  Elevations  as  high 
as  +  25  dBA  were  predicted.  EPA 
requested  that  the  final  EIS  include 
reconsideration  of  noise  mitigation. 
mitigation  of  wetland  losses  on  a  1.5:1 
basis,  and  avoidance  of  hazardous 
waste  sites. 

ERP  No.  D-FHW-E40707-MS.  Rating 
EC2.  MS-301  Reconstruction.  MS-304  to 
Tennessee  State  Line,  MS.  SUMMARY: 
EPA's  main  concerns  with  the  draft  EIS 
were  that  some  predicted  noise  impacts 
were  substantial  and  that  wetland  sites 
in  the  project  area  were  not  reflected  in 
the  draft  EIS.  Noise  mitigation  and 
description  and  mitigation  of  wetland 
losses  were  requested. 

Final  EISs 

ERP  No.  FS-COE-A34109-OK. 
Clayton  (Sardis)  Lake.  Jackfork  Creek, 
Dam  and  Lake  Construction,  Daisy  to 
Sardis  Lake  Access  Road  Construction, 
.Additional  Information,  OK.  SUMMARY: 
EPA  has  no  objections  to  the  proposed 
action  as  described.  The  final  EIS  has 
adequately  addressed  EPA's  previous 
concerns  expressed  on  the  draft  EIS. 

Regulations 

ERP  No.  R-BLM-A651 53-00,  43  CFR 
Part  4100,  Grazing  Administration, 
Exclusive  of  Alaska  (52  FR  19032). 
SUMMARY:  EP.A  supports  the  objectives 
of  the  proposed  regulation,  but  is 
concerned  that  provisions  for  monitoring 
and  enforcement  under  Cooperative 
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Management  Agreements  need 
strengthening. 

ERP  No.  R-FAA-A52(K>3-0(J,  14  CFR 
Parts  36  and  91,  Noise  Standards  and 
Air  Traffic  Operating  and  Flight  Rules. 
Proposed  Limits  on  the  Growth  of  Noise 
From  Certain  Airplanes  and  Airplane 
Types  (52  PR  23144).  SUMMARY:  EPA  has 
no  objection  to  the  rule  as  proposed. 

Dated:  September  15.  1967. 
William  D.  Dickerson, 

Aclmg  Director.  Office  of  Federal  Activities 
I  PR  Doc.  87-21678  Filed  9-17-87;  8:45  am) 

BiLLlNG  CODE  6560-50-iyi 


iER-FRL-3264-11 


Designation  of  Ocean  Dredged 
Material  Disposal  Site  (ODMOS)  off 
Port  Aransas,  TX;  Intent  To  Prepare  an 
Envirorwnental  Impact  Statement  (EIS) 

AGENCY:  Environmental  Protectum 
Agency  (EPA),  Region  VI. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  on  the 
final  designation  of  an  ODMDS  off  Port 
Aransas.  Texas. 

Purpose:'Y)\e  U.S.  EPA.  Region  VI.  in 
accordance  with  section  102(2){c)  of  the 
National  Environmental  Policy  Act 
(NEPA)  and  in  cooperation  with  the  U.S. 
Navy  will  prepare  a  Draft  EIS  on  the 
designation  of  an  ODMDS  off  Port 
Aransas,  Texas.  An  FJS  is  needed  to 
provide  the  information  necessary  to 
designate  an  ODMDS.  This  Notice  of 
Intent  is  issued  pursuant  to  section  102 
of  the  Marine  Protection.  Research  and 
Sanctuaries  Act  of  1972.  and  40  CFH  Part 
228  (Criteria  for  the  Management  of 
Disposal  Sites  for  Ocean  Dumping). 

Fur  Further  Information  and  To  Be 
Placed  on  the  ODMDS  Project  Mailing 
Lis!  Contact: 

Norm  Thomas  (6E-F),  EPA.  1445  Ross 
Avenue.  Dallas.  Texas  75202-2733, 
(214)  655-2260,  (FTS)  255-2260 
or 

l.aurens  Pitts,  Naval  Facilities, 
Engineering  Command,  P.O  Box 
10068.  Charleston.  South  Carolina 
29411-0068.  (803)  743-0797 

Summary:  The  U.S.  Navy  proposes  to 
establish  a  new  homeport  for  a  group  of 
ships  of  Corpus  Christi/Ingleside.  Texas 
(Homeport  Project).  Widening  and 
deepening  of  the  Corpus  Christi  Ship 
Channel  is  required  by  the  project. 
Approximately  5.3  million  cubic  yards  of 
new  work  and  maintenance  material  is 
proposed  for  disposal. 

Need  for  Action:  The  U.S.  Navy  has 
requested  that  EPA  designate  an 
ODMDS  offshore  Port  Aransas.  Texas 
for  the  disposal  of  dredged  material 


from  the  Homeport  Project  when  ocean 
disposal  is  the  preferred  disposal 
alternative.  An  EIS  is  required  to 
provide  the  necessary  information  to 
evaluate  alternatives  and  designate  the 
preferred  ODMDS. 

Alternatives:  Alternatives  to  be 
evaluted  include  no  action  (defined  as 
not  designating  an  ODMSj.  upland 
disposal  and  several  offshore  disposal 
site  alternatives  (e.g.,  mid-sheif  site. 
continental  slope  site  and  two  near 
shore  sites). 

Scoping:  A  scoping  meeting  is  not 
contemplated.  Scoping  with  affected 
federal,  state  and  local  agencies  and 
with  interested  parties  is  being 
accomplished  by  correspondence. 

Estimated  Date  of  Release:  The  Draft 
EIS  will  be  made  available  in  November 
1987. 

Responsible  Official:  Mr.  Robert  E. 
I.ayton  Jr.,  F.E..  Regional  Administrator, 
Region  VI. 

Date:  Septemlier  15,  1987 
William  D.  Dickerson, 

Acting  Director  Office  of  FederaJ  Activities. 
(FR  Doc.  87-21679  Filed  9-17-87:  8:45  amj 

BILLING  CODE  6560-50-M 


IECAO-R-204;  (FRL-3261-€)i 

Workshop  on  Interim  Methods  for 
Development  of  Inhalation  Reference 
Doses;  Public  Meeting 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  public  meetmg. 

SUMMARY:  This  Notice  announces  a 
workshop  to  be  held  by  EP.A's  Office  of 
Health  and  Environmental  Assessment 
in  Classroo.m  I,  F,P.'\  Technical  Center, 
Research  Triangle  Park.  North  Caiolina 
27711.  The  meetmg  will  focus  on  a  peer 
review  of  a  draft  document  entitled 
"Interim  Methods  for  Development  of 
Inhalation  Reference  Doses    {'Methods 
Dt>cument"). 

DATES:  The  workshop  wili  be  held  on 
October  5  and  6.  1987,  from  10:00  am  to 
5:00  pm.  .Members  of  the  public  are 
invited  to  attend  as  observers 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Greenberg.  Environmental  Criteria 
and  Assessm.ent  Office  (MD-52),  U.S 
Environmental  Protection  Agency. 
Research  Triangle  Park,  NC  27711,  (919) 
541-4156  (FTS  629-4156). 
SUPPLEMENTARY  INFORMATION:  The 
Methods  Document  proposes  procedures 
for  EPAs  evaluation  of  potential  risks 
from  inhalation  exposure  to  chemicals  in 
the  environment.  The  draft  of  a  paper 
reviewing  the  appropriateness  of  using 
workplace  exposure  levels  for 


estimating  the  risk  of  am.bient  air 
exposure  will  also  be  discussed. 

Copies  of  the  workshop  draft  will  be 
available  to  the  public  at  the  meetings, 
and  observers  will  have  an  opportunity 
to  make  brief  oral  statements. 

Topics  to  be  discussed  inrtude: 
Factors  modulating  species-comparative 
inhaled  dose;  guidelines  for  selection  of 
key  studies;  dose-response  relationships 
and  the  uncertainty  factor  approach; 
identification  of  sensitive  population 
sub-groups;  and  use  of  occupational 
exposure  levels  in  inhalation  risk 
estimation. 

Date;  September  9.  1987. 
Vaun  A.  Newill, 

Assistant  Administrator  for  Research  and 
Development. 
(FR  Doc.  87-21604  Filed  9-17-87;  8:45  am] 

BILLING  CODE  6S60-SO-M 


IOPTS-59e31;  FRL  3261-4! 

Certain  Chemicals  Premanufacture 
Notices 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 

any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statuton,-  requirements  for  section 
5(a)(1)  prem.anufacture  notices  are 
discussed  In  EPA  statements  of  the  final 
rule  published  in  the  Federal  Register  of 
Ma>  13.  1983  (46  FR  21722).  In  the 
Federal  Register  of  November  11.  1984 
(49  FR  46066)  (40  CFR  723.250).  EPA 
published  a  rule  which  gra.nted  a  limited 
exem.ption  from  certain  P.MN 
requirements  for  certain  types  of 
polymers.  .Notices  for  such  polymers  are 
reviewed  by  EPA  within  21  days  of 
receipt.  This  notice  announces  receipt  of 
ten  such  PMNs  and  provides  the 
summarv- 

DATES:  Close  of  Review  Period: 

Y  87-240  and  87-241,  September  17, 1987 

Y  87-242  and  87-243,  September  20.  1987 

Y  87-244  and  87-245.  September  21,  1987 

Y  87-246,  87-247,  87-248  and  87-249, 
September  23,  1987 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephanie  Roan.  Premanufacture  .Notice 
Management  Branch.  Chemical  Control 
Division  (TS-"94I.  Office  of  Toxic 
Substances.  Environmental  Protection 
Agency.  Rm.  E-611,  401  M  Street,  SW., 
Washington.  DC  20480.  (202)  382-3725. 
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SUPPLEMENTARY  INFORMATION:  The 

f(illov\!ng  notice  contdins  information 
extracted  from  the  non-confidential 
version  of  the  exemption  received  by 
EP.A.  The  complete  non-confidentiai 
documents  are  available  in  the  Public 
Readmg  Room  NE-G004  at  the  above 
address  between  8:00  am.  and  4:00  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

Y  87-240 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Modified  polyethylene. 

I'se  Production.  (G)  Film.  Prod,  range: 
Confidential. 

Y  87-241 

l/npnrtrr.  Air  Products  and  Chemicals. 

Inrorporated. 

Chemical.  (S)  Polymer  of  vinyl 
acetate:  vinyl  laurate;  vinyl  versatate; 
and  polyvinyl  alcohol. 

Ust'  'Import.  (S)  Industrial  and 
commercial  polymer  modifier  for 
Portland  r.ement  stucco.  Import  range: 
SO.iXMJ  to  150.000  kg/yr. 

Y  87-242 

Manufacturer.  Confidential. 

Cht'miial.  (G)  PoK  mer  of  alkyl  diol; 
monocyclic  dicarboxylic  acid,  dimethyl 
ester:  monocyclic  monosulfonated 
monocarboxylic  acid,  monosodium  salt 
cyclic  ether:  and  water. 

Use  Production.  (G)  Component  of 
consumer  products.  Prod,  range: 
Confidt-nticil. 

Y  87-243 

Manufacturer.  Confidential. 

Chemical.  (G)  Polymer  of  alkyl  diol; 
monocyclic  dicarboxylic  acid,  dimethyl 
ester:  m.onocyclic  monosulfonated 
monocarboxylic  acid,  methyl  ester, 
monosodium  salt  cyclic  ether:  and 
water. 

I'se.'Pruduction.  (G)  Component  of 
consumer  products.  Prod,  range: 
Confidential. 

Y  87-244 

Importer.  Unitika  America 
Corporation. 

Chemical.  (G)  Co-polyester. 

Use/Import.  (S)  Industrial  resin 
powder  for  coating  on  metal  surface. 
Import  range:  30.000  to  50,00<.)  kg/yr. 

Y  87-245 

Importer.  Mitsubishi  International 
Corporation. 

Chemical.  (S)  Methylmethacryiafe. 
laurylmethacrylate, 
tridecylmethacrylate. 

Use/Import.  (S)  Industrial  and 
commercial  resin  for  conductive  coating. 
Import  range:  50,000  to  100,000  kg/yr. 


Y  87-246 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkyd  resin. 

Use/Production.  (S)  Industrial  vehicle 
for  making  printing  ink.  Prod,  range: 
70,000  to  105.000  kg/yr. 

Y  87-247 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkyd  resin. 

Use  Production.  (S)  Industrial 
ingredient  in  another  reaction  combining 
this  resin  with  toluenediisocyanate  to 
produce  a  polyurethane  resin.  Prod. 
range:  16,500  to  24.750  kg/yr. 

Y  87-248  I 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyurethane  resin. 

Use  Production.  (S)  Industrial  vehicle 
for  making  printing  ink.  Prod,  range: 
18,500  to  28,000  kg/yr, 

Y  87-249  I 

.Manufacturer.  Confidential. 

Chemical.  (G)  Alkyd  resin. 

Use/Production.  (S)  Industrial  typical 
use  involves  blending  with  laquer  type- 
systems  for  the  purpose  of  performance/ 
physical  property  modification.  Prod, 
range:  33.000  to  50.000  kg/yr. 

Date;  September  8, 1987, 
Denise  Devoe, 

Acting  Dtrecfor.  Information  Management 
Division.  Office  of  Toxic  Substances. 
(FR  Doc.  87-21338  Filed  9-17-87;  8:45  am] 

8ILUNG  CODE  6!>60-5O-M 


[OPTS-51692;  FRL-3261-31 

Certain  Chemicals  Premanufacture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5(a](ll  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13.  1983  (48 
FR  21722).  This  notice  announces  receipt 
of  forty-two  such  PMNs  and  provides  a 
summary  of  each. 
DATES:  Close  of  Review  Period: 
P  87-1658,  87-1659  and  87-1660. 

November  25,  1987 
P  87-1661.  87-1662,  87-1663,  87-1664,  87- 

1665,  87-1666.  87-1667  and  87-1668, 

November  28, 1987 


P  87-1669,  87-1670,  87-1671,  87-1672,  87- 

1673.  87-1674,  87-1675.  87-1676.  87- 

1677.  87-1678,  87-1679,  87-1680.  87- 

1681,  87-1682,  87-1683,  87-1684  and 

87-1685,  November  29,  1987 
P  87-1686,  87-1687,  87-1688,  87-1689.  87- 

1690.  87-1691,  87-1692,  87-1693  and 

87-1694.  November  30,  1987 
P  87-1695,  87-1696,  87-1697,  87-1698  and 

87-1699.  December  1,  1987 

Written  comments  by: 
P  87-1658,  87-1659  and  87-1660,  October 

26,  1987 
P  87-1661,  87-1662,  87-1663,  87-1664.  87- 

1665,  87-1606,  87-1667  and  87-1668. 

October  29.  1987 
P  87-1669,  87-1670,  87-1671,  87-1672,  87- 

1673,  87-1674,  87-1675,  87-1676,  87- 

1677,  87-1678.  87-1679.  87-1680,  87- 

1681,  87-1682,  87-1683,  87-1684  and 

87-1685,  October  30,  1987 
P  87-1686,  87-1687,  87-1688,  87-1689,  87- 

1690.  87-1691.  87-1692,  87-1693  and 

87-1694.  October  31.  1987 
P  87-1695,  87-1696,  87-1697.  87-1698  and 

87-1699,  November  1,  1987 

ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
"[OPTS-516921"  and  the  specific  PMN 
number  should  be  sent  to;  Document 
Processing  Center  (TS-790),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm,  L-lOO,  401  M 
Street,  SW.,  Washington.  DC  20460, 
(202)  554-1305, 
FOR  FURTHER  INFORMATION  CONTACT: 

Stephanie  Roan,  Premanufacture  .Notice 
Management  Branch,  Chemical  Control 
Division  (TS-794),  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency.  Rm.  E-611.  401  M  Street,  SW.. 
Washington.  DC  20460,  (202)  382-3725. 

SUPPLEMENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  PMNs  received  by  EPA 
The  complete  non-confidential  PMNs 
are  available  in  the  Public  Reading 
Room  NE-G004  at  the  above  address 
between  8:00  am.  and  4:00  p.m.,  Monday 
through  Friday,  excluding  legal  holidays. 

P  87-1658 

Manufacturer.  E.I.  du  Pont  de 
Nemours  and  Company,  Inc. 

Chemical.  (G)  Pyridyiphenylindole. 

Use/Production.  (S)  Site-limited  and 
industrial  intermediate.  Prod,  range:  7.33 
to  22  kg/yr. 

P  87-1659 

Manufacturer.  E.I.  du  Pont  de 
Nemours  and  Company,  Inc. 

Chemical.  (G)  Pyridinylethanone 
diphenylhydrazone. 


UM  I 


Federal  Register  /  Vol.  52,  No.  181  /  Friday,  September  18.  1987  /  Not 


Use/Production.  (S)  Site-limited  and 
industrial  intermediate.  Prod,  range:  16 
to  48  kg/yr. 

P  87-1660 

Importer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Haiogenated  alkene. 
Use/Import.  (S)  Industrial 
intermediate.  Import  range:  Confidential. 

P  87-1661 

Manufacturer.  Confidential. 

Chemical.  (G)  Cycloalkenyl 
substituted  alkyl  alkenal. 

Use/Production.  (G)  Site-limited 
intermediate.  Prod,  range:  Confidential. 

P  87-1662 

Manufacturer.  Confidential. 

Chemical.  (G)  Blocked  aliphatic 
aromatic  polyurethane. 

Use/Production.  (S)  Industrial 
polymeric  automotive  coating 
component.  Prod,  range:  22,200  to  43.000 

M/yr. 

P  87-1663 

Manufacturer.  Confidential. 

Chemical.  (G)  Oil  modified  high  solids 
aliphatic  urethane. 

Use/Production.  (S)  Exterior 
industrial  coatings.  Prod,  range: 
Confidential. 

P  87-1664 

Importer.  Uniroyal  Chcm.ica! 
Company,  Incorporated. 

Chemical.  (G)  Substituted  aromatic 
amine. 

Use/Import.  [S)  Industrial  modifier  for 
amine-cured  epoxy  systems.  Im.port 
range:  Confidential. 

P  87-1665 

Manufacturer.  Confidential. 

Chemical.  (G)  Trimer  acid  polyamine 
salts. 

Use/Production.  (G)  Destructive  use. 
Prod,  range:  Confidential. 

P  87-1666 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkenylsuccinic  acid 
polyamine  salts. 

Use./Production.  (G)  Destructive  use. 
Prod,  range:  Confidential. 

P  87-1667 

Importer.  Confidential. 

Chemical.  (G)  Diphenylmethane 
diisocyanate  terminated  polyether 
prepolymer. 

Use/Import.  (S)  Industrial 
polyurethane  prepolymer  for  adhesives, 
various  substrates.  Import  range: 
Confidential. 
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P  87-1668 

Importer  Asuhi  Chemical 
Manufacturing  Company.  Incorporated. 

Chemical.  (S)  Sodium,  5- 
nitroguaiacolate. 

Use.'Import.  (S)  Comm.ercial  and 
consumer  plant  and  soil  auxiliary 
substance.  Import  range;  5  to  20  kg/yr. 

Toxicity  Data.  Ames  test:  Non- 
mutagenic. 

P  87-1669 

Manufacturer.  Arizona  Chemical 
Company. 

Chemical.  (G)  Substituted  terpene 
resin. 

Use/Production.  (GJ  Resin  for  use  in 
adhesives.  Prod,  range-  Confidential. 

P  87-1670 

Manufacturer.  Arizona  Chemical 
Company. 

Chemical.  (G)  Substituted  terpene 
resin. 

Use/Production.  (G)  Resin  for  use  in 
adhesives.  Prod,  range:  Confidential. 

P  87-1671 

Manufacturer  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Aromatic  polyhydroxy 
compound,  mixed  diazonaphthoquinone 
sulfonic  acid  esters. 

Use/Production.  (S)  Industrial 
photoresist  sensitizer.  Prod,  range: 
Confidential. 

P  87-1672 

Importer.  Confidential. 

Chemical.  (G)  Salt  of  a  substituted 
heterocyclicimmo  alkenyl,  substituted 
thiazole. 

Use/Import.  (G)  Commercial 
contained  use  in  an  article.  Import 
range:  10  to  20  kg/yr. 

Toxicity  Data.  Acute  oral:  5.0  g/kg: 
Acute  dermal:  >  2,000  mg/kg. 

P  87-1673 

.Manufacturer  Confidential. 

Chemical.  (G)  Ester  of  alkenyl 
succinic  anhydride. 

Use/Production.  (G)  Alkaline  sizing 
agent  in  paper  processing.  Prod,  range: 
Confidential. 

P  87-1074 

Manufacturer.  Confidential. 

Chemical.  (G)  Methylphenyl 
substituted 
8piro|isobenzofuranxanthenone]. 

Use/Production.  (G)  Minor  color- 
forming  component  in  paper  coatings. 
Prod,  range:  Confidential. 

P  87-1675 

Manufacturer.  Confidential. 
Chemical.  (G)  Alkyl  substituted 
diphenylamine. 


Use  Producaon.  (G)  Captive 
intermediate  Prod,  range;  Confidential. 

P  87-1676 

Manufacturer  Confidential. 

Chemical.  (G)  Ester  of  alkenyl 
succinic  anhydride. 

Use/Production.  (G)  Alkaline  sizing 
agent  in  paper  processing.  Prod,  range: 
Confidential. 

P  87-1677 

Manufacturer.  Confidential. 

Chemical.  (G)  Ester  of  alkenyl 
succinic  anhydride. 

Use/Production.  (G)  Alkaline  sizing 
agent  in  paper  processing.  Prod,  range: 
Confidential. 

P  87-1878 

Importer.  Nuodex  Incorporated. 

Chemical.  (S)  3-Dodecyl-l-(l,2,2,6,6,- 
pentamethyl-4-pipendinyl)-2.5- 
pyrrolidinedione. 

Use/Import.  (S)  Light  stabilizer  for 
plastics  lacquers  and  coatings. 

import  range:  3.000  to  30.000  kg/yr. 

Toxicity  Data.  Acute  oral;  >  2.500  mg/ 
kg:  Irritation: 

Skin — Severely  corrosive. 

P  87-1679 

Manufacturer.  Confidential. 

Chemical.  (G)  Ester  of  alkenyl 
suJBcinic  anhydride 

Use  Production.  (G)  Alkaline  sizing 
agent  in  paper  processing.  Prod,  range: 
Confidential. 

P  87-1680 

Manufacturer  Confidential. 

Chemical.  (G)  Ester  of  alkenyl 
succinic  anhydride. 

Use/Production.  (G)  Alkaline  sizing 
agent  in  paper  processing.  Prod,  range: 
Confidential. 

P  87-1681 

Manufacturer  Confidential. 

Chemical.  (G)  Disubstituted 
aminophenyl  azo  disubstituted 
heteropolycycle. 

Use/Production.  (G)  Open,  non- 
dispersive  use.  Prod,  range: 
Confidential. 

P  87-1682 

Manufacturer.  Confidential. 
Chemical.  (G)  An  alkoxide. 
Use/Production.  (G)  Reactant  for  use 
in  organic  synthesis.  Prod,  range: 

Confidential. 

P  87-1683 

Manufacturer.  PPG  Glass  Group. 

Chemical.  (G)  Acrylic  terpolymer. 

Use/Production.  (G)  Open,  non- 
dispersive  use  as  a  component  in 
coating.  Prod,  range:  25  to  50  kg/yr. 


P  87-1684 

Mauufacturtr.  Sherex  Chemical 
Company, 

Chemical.  (S)  Hexadecdnaminium. 
N',\'-dihexadecyl-N-methyl-.  chloride. 

Use  'Production.  (G)  Personal  care. 
Prod,  range:  Confidential. 

P  87-1685 

Manu*'acturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Fiber  reacti\'e  monoazo 
dyestuff. 

Use/Production.  (G)  Fiber  reactive 
dye  for  fibers.  Prod,  ran^e;  19,000  to 
5".000  kg/yr. 

I'oxicity  Data.  Acute  oral;  >  5.000  mg/ 
kg:  Acute  dermal:  >2.000  m.g/kg; 
Irritation:  Skin — Non-irritant,  Eye — Non- 
irritant;  Ames  test;  Non-mutagenic:  Skin 
sensitization:  Non-sensitizer:  LCso  96  hr. 
(Zebra  Fish):  >500m8/l. 

P  87-1686 

Manufacturer.  The  Dow  Chemical 
Compa.ny. 

Chemical.  (G)  Modified  impact 
polystyrene. 

Use.'Production.  (S)  Industrial 
extrusion  and  injection  molding  of 
plastic  articles.  Prod,  range: 
Confidential. 

P  87-1687 

Manufacturer.  The  Duvv  Chemical 
Company. 

Chemical.  (G)  Modified  impact 
polystyrene. 

Use: Production.  (S)  Industrial 
extrusion  and  injection  molding  of 
plastic  articles.  Prod,  range: 
Confidential. 

P  87-1688 

Manufacturer.  The  Dow  Chemical 
Com.pany. 

Chemical.  (G)  Halogenated  alkyl 
pynmidine. 

Use,  Production.  (S)  Site-limited 
intermediate.  Prod,  range:  Confidential. 

P  87-1689 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Modified  methacrylate. 

Use/Production.  (S)  Site-limited  and 
industrial  monomer  for  preparation  of 
cross-linked  resins.  Prod,  range: 
Confidential.  Toxicity  Data.  Acute  oral; 
>  2,000  mg/kg. 

P  87-1690 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Modified  methacrylate. 

Use/Production.  (S)  Site-limited  and 
industrial  monomer  for  preparation  of 
cross-linked  resins.  Prod,  range: 
Confidential. 


Toxicity  Dhta.  Acute  oral:  >  2,000  mg/ 
kg.  j 

P  87-1691 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Modified  methacrylate. 

Use/Production.  (S)  Site-limited  and 
industrial  monomer  for  preparation  of 
cross-linked  resins.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral:  >  2,000  mg/ 
kg- 
P  87-1692       I 

Manufactufer.  The  Dow  Chemical 

Company. 

Chemical.  (G)  Modified  methacrylate. 

Use/Production.  (S)  Site-limited  and 
industrial  monomer  for  preparation  of 
cross-linked  resins.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral:  >  2,000 
mg/kg.  I 

P  87-1693       ' 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyester  resin. 

Use/Production.  (G)  Intermediate  for 
electrical  insulation  coating.  Prod,  range: 
Confidential. 

P  87-1694 

Manufacturer.  Confidential. 

Chemical.  (G)  Metalated  alkylphenol 
formaldehyde  copolymer. 

Use/Producticn.  (G)  Open,  non- 
dispersive  use.  Prod,  range: 
Confidential. 

P  87-1695       I 

Manufacturer.  Confidential. 

Chemical.  (G)  Mercapto  tetrazole 
derivative. 

Use/Production.  (G)  Contained  use  in 
article.  Prod,  range:  Confidential. 

P  87-1696 

Importer.  Confidential. 

Chemical.  (G)  Amine  salt  of 
phosphoric  acid. 

Use/Import.  (G)  Commercial  open, 
non-dispersive  use.  Import  range: 
Confidential. 

P  87-1697 

Manufacturer.  Confidential. 
Chemical.  (G)  Pyrazolone  ester. 
Use/Production.  [G)  Captive 
intermediate.  Prod,  range:  Confidential. 

P  87-1698      I 

Manufacturer.  The  Dow  Chemical 

Company. 

Chemical.  (G)  Modified 
polycarbonate. 

Use/Production.  (G)  Industrial  and 
commercial  thermoplastic  resin  for  sheet 
and  film;  transportation  and 


recreational:  electronics/appliance  and 
medical /ophthalmic/media  storage. 
Prod,  range;  Confidential. 

P  87-1699 

Importer.  Dragoco,  Incorporated. 

Chemical.  (S)  Bicyclo[3.2.1]octan-8- 
one,  1,5-dimethyl-,  oxime.  Use/Import. 
(S)  Fragrance  mixture  in  soaps, 
detergents,  room  fresheners,  and 
household  cleaners.  Import  range;  1.200 
to  1,500  kg/yr. 

Toxicity  Data.  Acute  oral:  >  730  mg/ 
kg;  Irritation;  Eye — Non-irntant;  Skin 
sensitization:  .Non-sensitizer. 

Date:  September  8,  1987, 
Denise  Devoe, 

Acting  Director.  Information  Management 
Division,  Office  of  Toxic  Substances. 
(FR  Doc,  87-21339  Filed  9-17-87:  8:45  am) 

BILLING  CODE  «SCO-$0-W 


lFRL-3260-31  I 

Underground  Injection  Control 
Program;  Radioactive  Tracer  Survey 
Approval 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  with  request  for 

comments. 


SUMMARY:  Notice  is  hereby  given  today 
that  the  Director  of  the  Office  of 
Drinking  Water,  Environmental 
Protection  Agency  (EPA),  is  proposing  to 
grant  approval  for  use  of  the 
Radioactive  Tracer  Survey  (RTS)  as  an 
alternate  mechanical  integrity  test  (MIT) 
to  demonstrate  that  there  is:  (1)  No 
significant  leak  in  the  casing,  tubing  or 
packer;  and  (2)  under  certain  conditions 
where  the  underground  source  of 
drinking  water  (L'SDW)  directly  overlies 
an  injection  zone,  separated  only  by  a 
confining  zone,  no  significant  fluid 
movement  into  an  underground  source 
of  drinking  water  through  vertical 
channels  adjacent  to  the  injection  well 
bore.  The  radioactive  tracer  survey  will 
also  demonstrate  that  there  is  no 
significant  upward  migration  of  injection 
fluids  behind  the  casing  from  the 
injection  zone.  The  RTS  alternative 
mechanical  integrity  test  is  proposed  for 
all  classes  of  injection  wells,  and  both 
Federal  and  State-administered  UIC 
programs  could  accept  the  radioactive 
tracer  survey  as  a  means  of  meeting  the 
requirements  of  40  CFR  146.8(b)  and, 
under  the  conditions  previously 
described,  (c).  The  Agency  is  requesting 
comments  and  data  relating  to  the 
viability  of  this  alternative. 

DATES:  Written  comments  and  any 
referenced  data  must  be  submitted  on  or 
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before  October  19. 1987.  If  significant 
comments  are  received,  EPA  will 
publish  a  subsequent  notice.  If  no 
significant  public  comments  are 
received  which  warrant  changes  to  this 
proposal,  this  proposal  will  become  final 
on  November  17,  1987. 
ADDRESSES:  Send  written  comments  on 
this  alternative  to  Eric  J.  Callisto, 
Environmental  Protection  Agency, 
Office  of  Drinking  Water  (WH-550A), 
401  M  Street  SW.,  Washington,  DC 
20460.  A  copy  of  the  comments  and 
supporting  documents  will  be  available 
for  review  during  normal  business  hours 
at  the  EPA,  Room  1013C,  East  Tower, 
401  M  Street  SW..  Washington,  DC,  and 
in  the  UIC  Section  at  all  EPA  Regional 
offices. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bruce  J.  Kobelski,  Office  of  Drinking 
Water  (WH-550A)  U.S.  EPA. 
Washington,  DC  20460;  (202)  382-7275. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Safe  Drinking  Water  Act  (SDWA) 
(42  U.S.C.  SOOh.  et  seq.)  protects 
underground  sources  of  drinking  water 
from  contamination  by  injection  wells. 
One  of  the  cornerstones  of  the 
Underground  Injection  Control  (UIC) 
program  is  the  mechanical  integrity  of 
the  wells.  The  regulations  for  the  UIC 
program  define  mechanical  integrity  as 
the  absence  of  significant  leaks  in  the 
casing,  tubing,  or  packer  and  the 
absence  of  significant  fluid  movement 
into  an  underground  source  of  drinking 
water  through  vertical  channels 
adjacent  to  the  injecfion  well  bore. 
Acceptable  methods  of  evaluating 
mechanical  integrity  are  specified  in  40 
CFR  146.8.  That  section  also  provides 
that  the  Director  of  a  State  program  may 
allow  alternate  mechanical  integrity 
tests  under  certain  conditions. 

Section  146.8(d)  states  that:  "the 
Director  may  allow  the  use  of  a  test  to 
demonstrate  mechanical  integrity  other 
than  those  listed  in  paragraph  (b)  and 
{c)(2j  of  this  section  with  the  written 
approval  of  the  Administrator.  To  obtain 
app'-oval,  the  Director  shall  submit  a 
written  request  to  the  Administrator, 
which  shall  set  forth  the  proposed  test 
and  all  technical  data  supporting  its  use. 
The  Administrator  shall  approve  the 
request  if  it  will  reliably  demonstrate 
the  mechanical  integrity  of  wells  for 
which  its  use  is  proposed.  Any  alternate 
method  approved  by  the  Administrator 
shall  be  published  in  the  Federal 
Register  and  may  be  used  in  all  States 
unless  its  use  is  restricted  at  the  time  of 
approval  by  the  Administrator." 

The  Director  of  the  Office  of  Drinking 
Water  has  been  delegated  the  authority 


to  approve  alternative  tests.  The 
Director  of  the  UIC  program  for  the 
State  of  Arkansas  originally  requested 
that  the  EPA  approve  this  method  to 
demonstrate  mechancial  integrity. 
EPA  has  approved  the  use  of  the 
radioactive  tracer  survey  for  several 
individual  States.  .Most  of  those  were 
approved  with  the  State's  primacy 
application.  The  following  States  are 
allowed  to  use  the  radioactive  tracer 
survey  for  demonstrating  no  fluid 
movement  from  the  injection  zone 
subject  to  certain  conditions:  Louisiana 
(Class  1  Wells):  and  Texas  (all  wells): 
and  the  Osage  Mineral  Reserve, 
Oklahoma  (Class  II  wells).  Furthermore, 
the  States  of  Texas  and  Kansas,  and  the 
Osage  Mineral  Reserve,  Oklahoma, 
have  approval  to  use  the  tracer  survey 
for  demonstrating  no  significant  leak  in 
the  casing,  tubing  or  packer. 

II.  Basis  for  Approval 

EPA  has  reviewed  several  reports, 
studies  and  other  data  on  which  to  base 
this  proposal.  Ransom  (1975)  has  stated 
that  radioactive  tracer  surveys  are  used 
to  study  the  movement  of  radioactive 
tracers  in  the  immediate  vicinity  of  the 
borehole.  These  surveys  also  can  be 
used  in  injection  wells  to  determine  the 
presence  of  tubing,  casing  or  packer 
leaks  or  to  aid  in  the  detection  of 
channeling  from  the  injection  zone 
behind  the  casing  (Nielsen  and  Aller. 
1984).  Furthermore.  EPA  has  learned 
that  numerous  Class  I  and  II  facilities 
use  this  test  during  normal  operation  to 
demonstrate  no  flow  up  along  casings 
and  no  flow  outside  casing.  In  addition. 
the  radioactive  tracer  survey  (RTS)  is 
now  used  widely  throughout  the  oil  and 
gas  industry  to  verify  that  injection 
fluids  are  properly  emplaced  into  the 
desired  injection  zone,  because  the 
tracer  survey  provides  more  definitive 
information  on  this  fluid  movement  than 
temperature  or  noise  logs. 

Although  many  references  exist 
regarding  the  design  and  applicability  of 
the  radioactive  tracer  survey  in  injection 
wells,  one  comprehensive  publication  is 
the  "Society  of  Petroleum  Engineers 
(SPE)  Production  Logging  Reprint, 
Volume  19."  Some  States,  such  as 
Louisiana,  have  established  guidelines 
for  logging  companies  and  well 
operators  to  follow  in  running  the 
radioactive  tracer  survey.  An  EPA- 
sponsored  study  by  the  Louisiana 
Department  of  Natural  Resources 
entitled,  "Radioactive  Tracer  Survey — 
Cement  Bond  Log  Study  as  Related  to 
the  Mechanical  Integrity  Testing  of 
Injection  Wells"  also  demonstrates  that 
tracer  sur\eys  can  be  used  to  help 
determine  casing,  tubing,  and  packer 
leaks  and  can  help  detect  channeling  in 


the  cement  beind  casing  if  other  logs, 
such  as  a  cement  bond  log,  are  run  in 
conjunction  with  the  RTS. 

III.  Description  of  the  Test 

A.  Leak  Detection 

The  tracer  survey  is  based  on  the 
principle  that  when  a  controlled  slug  of 
a  short-lived  radioactive  material  is 
released  into  the  injeciton  stream,  it  can 
be  detected  as  it  progresses  down  the 
well.  As  the  radioactive  material  moves 
downward,  it  will  exit  the  casing  or 
tubing  where  the  leak  exists.  The  tracer 
sur\-ey  will  locate  this  leak.  It  should  be 
noted  that  a  tracer  survey  will  only 
detect  leaks  in  the  string  in  which  the 
tool  is  run.  Accordingly,  if  the  casing  is 
to  be  examined,  the  tubing  must  be 
pulled. 

B.  Fluid  Migration  Detection 

For  the  determination  of  fluid 
migration,  a  series  of  logging  runs  using 
a  gamma  ray  detector  will  define  the 
pathway  of  injected  fluids.  If  the  fluids 
are  contained  in  the  injection  zone,  then 
the  tracer  survey  will  indicate  this.  More 
than  one  logging  run  should  be  made; 
interpretation  is  accomplished  by 
comparing  logs  obtained  before  and 
after  radioactive  tracer  ejection  (.N'lelsen 
and  Aller,  1984). 

C.  Radioactive  Tracer  Sun'eys  Methods 

The  radioactive  tracer  survey  can  be 
run  in  two  different  manners.  The 
velocity-shot  method  measures  the 
travel  time  of  the  radioactive  material 
between  the  ejector  and  detector(s). 
This  method  is  normally  used  to  detect 
flow  into  perforations  and  to  quantify 
the  flow  rate.  The  velocity  shot  method 
is  useful  for  detailing  specific  portions  of 
the  wellbore;  however,  it  does  not  offer 
assurance  that  the  entire  lenght  of  the 
wellbore  is  free  from  additional  fluid 
leaks. 

The  second  manner  of  running  the 
radioactive  tracer  survey  is  the  timed- 
run  method.  With  this  method,  the 
vertical  variation  of  the  radioactive  slug 
with  time  is  measured.  The  timed-run 
method  allows  detection  of  any  vertical 
migration  of  the  slug  from  leaks  in  the 
tubing,  casing,  or  from  improperly 
isolated  injection  zones.  Therefore  it  can 
determine  if  fluids  are  being  properly 
emplaced  into  the  injection  zone.  It  is 
this  method  that  is  primarily  used  to 
detect  unwanted  movement  of  the 
injected  fluid  and  leaks. 

IV.  Special  Conditions 

A.  Limitations  on  ths  Use  of  the  RTS 

EPA  has  investigated  the 
characteristics  of  the  radioactive  tracer 
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surve>,  and  believes  at  this  time  that  the 
following  limitdtions  and  conditions 
should  be  placed  on  its  use. 

(1)  The  most  important  limitation  of 
the  tracer  survey  is  its  inability  to 
identify  fluid  movement  between 
formations  behind  the  casing  of  wells  in 
which:  (1)  There  are  no  casing  leaks; 
and  (2)  the  injection  zone  is  adequately 
isolated  with  no  Huld  movement  from 
tht!  injection  zone  through  vertical 
':hanneis  adjacent  to  the  wellhore^ 
Therefore,  it  is  not  capable  of  verifying 
interformational  fluid  movement  of  non- 
injected  fluids  between  or  into  USDWs 
above  a  confined  injection  zone.  In  the 
case  where  interformational  fluid 
movement  exists  in  a  channel  behind  a 
leakless  casing,  the  RTS  will  not  be 
effective  since  it  can  only  test  the 
mtegntv'  of  the  cement  ai  the  casng 
shoe.  However,  in  a  case  where  the 
L'SDVV  is  above  the  injection  zone,  and 
where  only  an  impermeable  confining 
■/one  intervenes,  then  the  radioactive 
tracer  survey  can  adequately 
demonstrate  the  existence  or  absence  of 
significant  fluid  movement  into  an 
underground  source  of  drinking  water 
through  vertical  channels  adjacent  to 
the  injection  well  bore.  Only  in  his  case 
does  the  radio, ictive  tracer  survey  meet 
the  demonstration  for  40  CFR  146.8(c). 

(2)  Approval  of  the  radioactive  tracer 
survey  is  limited  at  this  time  to  the 
timed-run  method  of  logging,  which  is 
the  method  best  suited  for  the  detection 
o)  unwanted  movement  or  release  of 
injfv^ted  fluids  and  excludes  logs  using 
thi!  velocity-shot  method; 

(3)  The  tubing  and  packer  must  be 
pulled  from  the  well  if  the  tracer  survey 
will  be  used  to  locate  a  casing  leak.  This 
enables  the  logging  tool  to  be  properly 
centralized  in  the  hole  and  prevents  an 
undetected  tubing  or  packer  leak  to 
affect  RTS  log  interpretation; 

(4)  A  base  gamma  ray  log  must  be  run 
for  comparison  with  the  tracer  runs.  The 
base  gamma  ray  log  (or  background  run) 
should  be  run  immediately  prior  to  the 
tracer  survey;  however,  an  existing 
gamma  ray  log  which  can  be  compared 
to  the  tracer  survey  (based  on  factors 
such  as  logging  speed,  scale,  etc.)  is 
acceptable; 

(5)  A  casing  collar  locator  (CCL)  must 
be  run  for  depth  control  in  conjunction 
with  the  base  gamma  ray  log; 

(6)  The  test  must  be  performed  at  the 
actual  maximum  operating  pressure  to 
ensure  adequate  detection  of  the  tracer 
slug  in  the  wellbore; 

(7)  RTS  logs  must  be  interpreted  by  a 
competent  log  analyst. 

B,  Procedures  for  conducting  the  RTS 

Specific  logging  procedures  or 
guidelines  for  running  this  test  must  be 


approved  by  the  Director  or  by  the  EPA 
Region  as  applicable. 

C.  Determination 

On  the  basis  of  the  independent 

studies,  the  experience  of  the  States, 
and  its  own  research.  ElPA  h:3s 
concluded  that  the  RTS,  subject  to  the 
limitations  and  conditions  previously 
outlined,  has  the  ability  to  demonstrate 
mechanical  integrity.  Specifically  it  can 
show  that  there  is: 

(1)  No  significant  leak  in  the  casing, 
tubing  or  packer;  and 

(2)  No  significant  fluid  movement  into 
an  underground  source  of  drinking 
water  through  vertical  channels 
adjacent  to  the  injection  well  bore,  but 
only  where  the  USDVV  is  separated  by 
an  impermeable  confining  zone  and  is 
directly  above  the  injection  zone.  The 
test  has  the  added  ad\antage  of 
specifically  demonstrating  that  the 
cement  at  the  base  of  the  well  bore  is 
not  leaking. 

EPA  is  therefore  proposing  its 
approval  under  40  CFR  146.8(d)  of  the 
UIC  regulations. 

Date:  September  8. 1987. 
Michael  B.  Cook, 

Director.  Office  of  Drinking  Water. 

|FR  Doc.  87-2t608  Filed  9-17-87:  8:45  am] 
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Applicant  city/State 


File  No. 


MM 

Dociiel 

No 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Applications  for  Consolidated  Hearing, 
PN  Radio  Co.  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station; 


Applicant  city/State 


File  No. 


A    PN    Radio    Company. 

Cpper  Arlington,  OH. 
S    Mary   Stocer  ManaHay. 

Upper  Arlington,  OH 
C    Upper  Arljogtofl  Radio. 

Inc.     Upper     Kington, 

OH 
D   Knigtit  CofTvnuntcations 

Corp  .    Upper    Arlington. 

DM 

E  Andrew  Lo»e  and 
Sneridan  Broaocasting 
Corp  d/b/a/  New 
World  Broadcastir^ 

Limited  ParfriersNp. 

Upper  Arlir^gton.  OH, 

F  Mirage  Broadcasting 
Co.  Inc  ,  Upper  Arling- 
ton.  Cm 

G  Loretta  Mane  Madved, 
Uppof  Arlington.  OH 

H  Paul  L  ParsnaH  d/b/a/ 
Upper  Afhnqton  Broad- 
casting Col  Upper  Ar- 
lington OH 


BPH-860505MK 
BPH-860505MM 
BPH-860505MN 

BPH-860505MO 

BPM-860506MR 

BPH-860506MS 

BPH-8605O6MT 
BPM-860506MU 


Docket 
No. 


87-370 


1  Jonn  w    Saeger  et  al. 

BPH-86CI506MX 

_ 

d/b/a/             Tri-vi«aqe 

Broadcasting      Associa- 

tion.    Upper     Arlington, 

OH 

J.    G  C     Comrnunications, 

BPH-860507OQ 

„„.„ 

A     Limited    Partnership, 

Upper  Arlington    OH 

K       Benjarriin      Macwan, 

BPH-«60507OH 

Upper  Arlington,  QM 

L    Claire  To*.   Upper  Ar- 

BPH-86050703 

.  . 

lington,  OH 

M.    Walker    Broadcasting 

BPH-«6050:OT 

Company.  Upper  Arlmg- 

lon.  OH 

N.    Donna   Y     McDonnell, 

SPH-860507OU 

,.._ „,„« 

Upper  Arlington,  OH 

0,     FM     Telecommunica- 

BPH-8605070V 

tions  ot  Columtius,  irK., 

Upper  Arlington,  OH 

P   Jonanna  S   DeStefano, 

6PH-.6605070X 

Upper  Arlington   OH 

Q     Regmalo     Davis    and 

BPH-86060702 

Debra    Davenport    o/b/ 

a.      DOB     Commjnica- 

tions.  Ltd  ,  Upper  Arlmg. 

ton,  OH 

R.  Gen  Taczak.  Upper  Ar- 

BPH-860507PA 

„_ 

lington,  OH 

S      Carol     Hector-Hams, 

BPH-860507PB 

Upper  Arlington,  OH. 

T-     Scioto     Broadcasting. 
Ltd..     Upper     Arlingtort, 

BPH-860507PC 

OH, 

U   Jame«  t    Martin.  Jr   al 

BPH-860507PO 

„,. 

al .   d.'b  a     BMS  Conv 

munications    ot     Upper 

Arkngtoa  Upper  Arl<n(}. 

ton.  OH 

V.  Bakel  Comrrumcations. 

BPH-860507PE 

„...,.„.. 

Inc.     Utiper     Arlington, 

OH. 

W.     Kennetri     E      Harris. 

BPH-860507PG 

Upper  Arlington,  OH 

X.  First  Otno  Broadcasting 

BPH-e60507PH 

Corporation     Jpper    Ar- 

hrKiton  Ot^ 

y     Innovative    Broadcast- 

BPH-86O507P1 

_„ 

ing,   Inc.   Upper  Arling- 

ton, OH 

Z.    Haynes    Broadcasting 
Group.   Upper   Artingtorv 

BPH-860507PJ 

OH. 

AA       CVistine      Michael 

BPH-«60i07PK 

Broadcasting.            Inc, 

Upper  Arlington.  OH. 

AB.       American       Radio 

BPM-860507PL 

_. 

Broadcasting     NeMrot*. 

Inc .     Upper     A.'lingtoa 

OH 

AC.  Richard  L   Piessmgef. 
Sr     Upper  Arlington,  OH 

BPH~860507PM 

AO    Marlene  V    Borman. 

BPH-86O507PP 

Upper  Arlington.  OH 

AE    Energy  Broadcasting. 

AflN-«60042aMK 

(DlS- 

Upper  Arlington.  OH. 

Misseo) 

2.  Pursuant  to  section  309(e)  of  the 
Communications  .'\ct  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR.  19347,  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name  above  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  ApplicontfsJ 
1.  Environmental,  AB,  AC 
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2  Air  Hazard.  K.LU.VV  Y.Z.AB 
3.  CompMrative.  All  Applicants 
4  L'ltimale.  All  Applicants 

3.  If  there  is  any  non-stanclardizt-d 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  ai«  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  thf 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.  Washington.  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contracotr,  International  Transcription 
Serv  ices.  Inc..  2100  M  Street  NVV.. 
Washington,  DC  20037  (Telephone  No. 
(202)  857-3800. 
W.  |an  Gay. 

Asstsianl  Chwf.  Audio  Services  Division. 
Muss  Media  Bureau. 

\VR  Dor:.  87-21599  V\Uid  9-17-«7.  »a:,  nm\ 
BILLING  COOE  6712-01-II 


FEDERAL  MARITIME  COMMISSION 

Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursurint  to 
section  5  of  the  Shipping  Act  of  1984 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agree.ment  at  the 
Washington.  DC  Office  of  the  Federal 
Maritinie  Commission.  1100  L  Street. 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission.  Washington,  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

A^^reement  No.:  202-O07t)8O-Ofi7. 
Title:  American  West  Afriran  Freight 
Conference. 
Parties: 

America-Afnca-Furope  Line  GMBH 

Barber  West  Africa  Line 

Farrell  Lines,  Inc 

Maersk  Line 

Snciete  Iviorienne  de  Transfxirl 
Maritime.  SITRAM 

Torm  West  Africa  Line 

Westwind  Africa  Line 

5i  nopsis:  The  proposed  amendment 
wttuld  permit  the  parties  to  exercise 
independent  action  on  the  level  of 
compensation  paid  to  an  ocean  freight 
forwarder  who  is  also  a  customs  broker 

Agreement  No.:  202-009-120-01 1. 


Tttle:  I'nited  States  Great  Lakes  and 
St.  Lawrence  River  Conference 

Parties: 

Black  Star  Line 

Westwind  Africa  Line 

Sync'psis:The  proposed  amendment 
would  permit  the  parties  to  exercise 
independent  action  on  the  level  of 
compensation  paid  to  an  ocean  freight 
forwarder  who  is  also  a  customs  broker. 

.■"{g.'Cfnifnt  No.:  203-011148. 
Title:  Western  Mediterranean 
Stabilization  Ag.'eement. 

Parties: 

South  Europe/U.S.A.  Freight 
Conference 

Ocean  Star  Container  Line  A  G. 

Synopsis:  The  proposed  agreement 
would  permit  the  parties  to  agree  upon 
rates,  charges,  service  contracts,  rules 
and  practices  governing  the 
transportation  of  cargo  in  the  trade  from 
Italian,  Yugoslavian,  French 
Mediterranean  and  Spanish  ports 
including  Spanish  North  African, 
Mediterranean  Island  and  Canary  Island 
ports  and  Portuguese  ports  including 
ports  on  .Madeira  Island  and  points  in 
Continental  Europe  via  such  ports  to 
United  States  .Atlantic  and  Gulf  ports 
and  all  U.S.  interior  and  coastal  points 
via  such  ports.  Cargo  moving  under 
service  contracts  of  one  part>  may  be 
counted  under  any  volume  requirements 
in  service  contracts  of  the  other. 

B>  Order  of  the  Federal  Maritime 

Commission. 

Tony  P.  Kominoth. 

'\ssistcuU  Sfcritary. 

Dated:  September  14.  1987. 
!KR  UiH    R--:i,'ib8  F.led  9-T--H-:  8:45  am) 

BIU.MG  CODE  6730-01 -M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control;  Acquisition  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(i))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41 )  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.C. 

i8i_ni)(n). 

The  notices  a.^e  available  for 
immediate  inspection  at  the  F'ederal 
Reserve  Bank  indicated.  Once  the 
notices  hnve  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Boartl 
of  Governors.  Interested  persons  may 
express  their  views  in  wnting  to  the 
Reserve  Bank  indicated  for  that  notice 


or  to  the  offices  of  the  Ik)drd  of 
Governors.  Comments  must  be  received 
not  later  than  October  2. 1987, 

A  Federal  Reserve  Bank  of  Dallas 
(W.  .•\rthur  Tribbie.  Vice  Pre.sidenlj  400 
South  Akard  Street.  Dallas.  Texas  75222; 

1.  James  R  Cole.  Manv   Louisiana;  to 
acquire  52.30  percent  of  the  voting 
shares  of  Sabine  Bancshares   Inc.. 
Many.  Louisiana,  and  thereby  indirectly 
acquire  Sabine  State  Bank  &  Trust 
Company.  Many,  Louisiana. 

Board  of  Governors  of  the  Federal 
Reserve  System.  September  14. 1987. 
lames  Mc.Mee. 

As.<i(tciate  Secretary  of  the  Boartl. 
jFR  Df-r  e--2l=i62  Filed  9-17-«7;  8:45  ami 

BILUNG  COO£  B210-01-M 


Formations  of;  Acqutsttions  by;  and 
Mergers  of  Bank  Holding  Companies; 
FNB  Financial  Corp..  et  al. 

The  companies  listed  in  this  notice 
have  afiplied  for  the  Board  s  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225-14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(ri  of  the  Act  (12 
U.S.C.  1842(c)l. 

Each  application  is  availatile  for 
im.mediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

l.'nless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  October 
9.  1987. 

.A  Federal  Reserve  Bank  of 
Philadelphia  (Th(^mas  K  Desch.  Vice 
President)  1(K)  North  Bth  Street. 
Philadelphia.  Pennsylvania  19105: 

1 .  FXB  Financial  Corporation. 
McConnellsburg.  Pennsylvania:  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  The  F'irst  National  Bank  of 
McConnellsburg.  McConnellsburg. 
Pennsylvania. 


BEST  COPY  AVAILABLE 
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B.  Federal  Reserve  Bank  of  Cleveland 

(John  [.  Wixted.  Jr..  Vice  President)  1455 
East  Sixth  Street,  Cleveland.  Ohio  44101: 

1.  Hun'mijlon  Banrshaics 
Incorporated.  Columbus.  Ohio;  to 
acquire  \QQ  percent  of  the  voting  shares 
of  United  Midwest  Bancorporation, 
Troy.  Michigan,  and  thereby  indirectly 
.HC(juire  Liberty  State  Bank  and  Trust 
Ccirnpany.  Hamtramck.  Michigan,  and 
Liberty  State  Bank  of  Oakland,  Troy, 
Michigan.  In  connection  with  this 
application.  Huntington  Bancshares 
.Vlichigin.  Inc..  Columbus.  Ohio:  to 
merge  v.'ith  United  Midwest 
Baiicorporation.  Troy.  Michigan,  and 
thereljy  indirectly  acquire  Liberty  State 
Bank  ,ind  Trust  Company,  Hanitramck, 
Michigan,  and  Liberty  State  Bank  of 
O.ikland.  Troy.  Michigan. 

C  Federal  Reserve  Bank  of  AUanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  FMB  Financial  Holdings.  Inc., 
Fayetteville,  Georgia;  to  become  a  bank 
holding  company  by  acquiring  89.1 
percent  of  the  voting  shares  of  Farmers 
and  Merchants  Bank,  Fayetteville. 
Georgia. 

2.  Heritage  Enterprises  II. 
Fayetteville.  Georgia:  to  become  a  bank 
holding  company  by  acquiring  89.1 
percent  of  the  voting  shares  of  Farmers 
and  Merchants  Bank,  Fayetteville. 
Georgia. 

3.  SouthTrust  Corporation. 
Birmingham.  Alabama;  to  merge  with 
First  Bankshares.  Inc.,  Marianna, 
Florida,  and  thereby  indirectly  acquire 
The  First  Bank  of  Marianna,  Marianna. 
Florida. 

Board  of  Governors  of  the  Federal  Reserve 
S>sti>m.  Septembpr  14.  1987 
James  McAfe*. 

Associate  Secretary  of  the  Board. 
[KR  Doc  8:'-21560  Filed  9-17-87:  8:4.5  am| 

BILLING  CODE  62tO-01-M 


Applications  To  Engage  de  Novo  in 
Permissible  Nonbanking  Activities; 
Independence  Bancorp,  Inc.,  et  al. 

The  companies  listed  in  this  notice 
ha\e  filed  an  application  under 
§  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a|(l))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Rank  Holding  Companv  Act  (12  U.S.C. 
lS43(cl(8))  and  §  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a)l  to  commence  or  to 
engage  de  noxo.  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
dcti\  ity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 


noted,  such  activities  will  be  conducted 
throughout  the  United  States, 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Ba.nk  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  oonvenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  rosources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  October  9, 1987. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President)  100  xNorth  6th  Street, 
Philadelphia,  Pennsylvania  19105: 

1.  Independence  Bancorp.  Inc.. 
Perkasie,  Pennsylvania;  to  engage  de 
novo  through  its  subsidiary. 
Independence  Life  Insurance  Company, 
Phoenix,  Arizona,  in  acting  as  a 
reinsurer  of  credit  life,  accident  and 
health  insurance  issued  in  connection 
with  extensions  of  credit  made  by  the 
Applicant's  subsidiary  banks  pursuant 
to  §  225.25(b)(8)  of  the  Board's 
Regulation  Y.  These  activities  will  be 
conducted  in  Bucks,  Nfontgomery, 
Chester,  Delaware,  Lehigh,  Northampton 
and  Lackawana  Counties  in 
Pennsylvania. 

2.  USB.\NCORP.  Inc..  Johnstown, 
Pennsylvania;  to  engage  de  novo  through 
its  subsidiarj',  United  Bancorp  Life 
Insurance  Company,  Phoenix,  Arizona, 
in  acting  as  a  reinsurer  of  credit  life, 
accident  and  health  insurance  issued  in 
connection  with  extensions  of  credit 
made  by  the  Applicant's  subsidiary 
banks  pursuant  to  §  225.25(b)(8)  of  the 
Board's  Regulation  Y.  These  activities 
will  be  conducted  in  Allegheny.  Blair, 
Cambria.  Clearneld,  Somerset, 
Washington  and  Westmoreland 
Counties  in  Pennsylvania. 


B.  Federal  Reserve  Bank  of  Chicago 

(David  S.  Epstein.  Assistant  Vice 
President)  230  South  LaSalle  Street. 
Chicago,  Illinois  80690: 

1.  .Manufacturers  National 
Corporation.  Detroit,  Michigan;  to 
engage  de  novo  though  its  subsidiary. 
Manufacturers  Affiliated  Trust 
Company,  Chicago,  Illinois,  in  trust 
company  activities  pursuant  to 
§  225.25(b)(3)  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  14,  1987. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  87-21561  Filed  9-17-87;  8:45  am] 

BILLING  CODE  6210-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  87M-0241] 

Visioncare  Laboratories,  Inc.; 
Premarket  Approval  of  Vis-Sol  ^^ 
Saline  Solution  for  Sensitive  Eyes 

AGENCY:  Food  and  Drug  Administration 
ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by 
Visioncare  Laboratories.  Inc  ,  Los 
Angeles,  CA,  for  premarket  approval, 
under  the  Medical  Device  Amendments 
of  1976,  of  VIS-SOL™  SALINE 
SOLUTION  for  SENSITIVE  EYES.  After 
reviewing  the  recommendation  of  the 
Ophthalmic  Devices  Panel,  FDA's 
Center  for  Devices  and  Radiological 
Health  (CDRH)  notified  the  applicant  of 
the  approval  of  the  application. 

DATE:  Petitions  for  administrative 
review  by  October  19, 1987. 
ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HF.V305).  Food  and  Drug 
Administration.  Rm.  4-62,  5600  Fishers 
Lane,  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  M.  Whipple,  Center  for  Devices 
and  Radiological  Health  (HFZ-460). 
Food  and  Drug  Administration,  8757 
Georgia  Ave.,  Silver  Spring  ,  MD  20910. 
301-427-7940. 

SUPPLEMENTARY  INFORMATION:  On  .April 
15,  1987.  Visioncare  Laboratories,  Inc. 
("Visioncare"),  Los  Angeles,  CA  90048. 
submitted  to  CDRH  an  application  for 
premarket  approval  of  VIS-SOL™ 
SALINE  SOLUTION  for  SFJMSITIVE 
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EYES.  The  device  is  indicated  for  use  in 
the  rinsing,  heat  disinfection,  and 
storage  of  soft  (hydrophilic)  contact 
lenses.  The  application  includes 
authorization  to  Visioncare  from 
Stericon  Laboratories.  Inc.  ("Stericon""), 
Fioilywood,  CA.  for  purposes  of 
obtaining  a  PMA  approval  to  facilitate  a 
licensing  agreement  between  Stericon 
and  Visioncare,  to  incorporate  the 
information  contained  in  its  approved 
premarket  approval  application  for  the 
Stericon'^"'  Saline  Solution  (Docket  No. 
86M-0502). 

On  January  24,  1986.  the  Ophthalmic 
Devices  Panel,  an  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  Stericon''''^  application. 
On  June  25,  1987.  CDRH  approved  the 
Visioncare  application  by  a  letter  to  the 
applicant  from  the  Director  of  the  Office 
of  Device  Evaluation.  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH— contact  David  M.  Whipple 
(HFZ-460).  address  above. 

The  labeling  of  VIS-SOL™  SAIJNE 
SOLLTION  for  SENSITIVE  EYES  states 
that  the  solution  is  indicated  for  use  in 
the  rinsing,  heat  disinfection,  and 
storage  of  soft  (hydrophilic)  contact 
lenses.  Manufacturers  of  soft 
(hydrophilic)  contact  lenses  that  have 
been  approved  for  marketing  are 
advised  that  whenever  CDRH  publishes 
a  notice  in  the  Federal  Register  of  the 
approval  of  a  new  solution  for  use  with 
an  approved  soft  contact  lens,  the 
manufacturer  of  each  lens  shall  correct 
its  labeling  to  refer  to  the  new  solutions 
at  the  next  printing  or  at  such  other  time 
as  CDRH  prescribes  by  letter  to  the 
applicant. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e{d){3))  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C. 
360e(g)).  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  Part  12  (21 
CFR  Part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
co.mmittee  of  experts.  A  petition  is  to  be 


in  the  form  of  a  petition  for 
reconsideration  under  §  10.33(b)  (21  CFR 
10.33(b)).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantia!  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition.  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  re\  iew  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details 

Petitioners  may,  at  any  time  on  or 
before  October  19,  1987,  file  with  the 
Dockets  Management  Branch  (address 
above)  tv.o  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food.  Drug,  and  Cosme'ic  Act  (sees. 
515(d),  520(h).  90  Stat.  554-555,  571  (21 
U.S.C.  360e(d),  SSOjfh)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director.  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated:  September  11.  1987. 

John  C  Villforth. 

Director.  Center  for  Devices  and  Radiological 
Hfalth. 

[ra  Doc.  87-21558  Filed  9-17-87:  8:45  am] 

BILLING  CODE  4160-01-M 


Advisory  Committees;  Meetings 

agency:  Food  and  Dmg  Administration. 
action:  Notice. 

SUMMARY:  This  notice  announces 
forthcoming  meetmgs  of  public  advisory 
committees  of  the  P'ood  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  pubhc  heanngs  before  FDA's 
advisory  committees. 

MEETINGS:  The  following  advisory 
committee  meetings  are  announced: 

General  Hospital  and  Personal  Use 
Devices  Panel 

Date,  time  and  place.  October  5  and  6. 
1987.  9  a.m.,  Rm.  703A,  Hubert  H. 


to 


to 


Humphrey  BIdg.,  200  Independence 
Avenue  SW..  Washington,  DC. 

Type  of  meeting  and  contact  person. 
Open  public  hearing.  October  5, 1987.  9 
a..m.  to  10  a.m.:  open  committee 
discussion,  10  a.m.  to  12  m.:  closed 
presentation  of  data.  1  p.m.  to  2  p.m.; 
closed  committee  deliberations.  2  p.m 
2:30  p.m.;  open  committee  discussion 
2:30  p.m.  to  4  p.m.;  October  6.  1987,  9 
a.m.  to  10  a.m.;  open  committee 
discussion,  10  a.m.  to  12  m.;  closed 
presentation  of  data.  1  p.m.  to  2  p.m.; 
closed  committee  deliberations.  2  p.m 
2:30  p.m.;  open  committee  discussion 
2:30  p.m.  to  4  p.m.;  Andrea  A.  Wargo, 
Center  for  Devices  and  Radiological 
Health  (HFZ-42n|.  Food  and  Dru« 
Administration.  8757  Georgia  .^ve.. 
Silver  Spring.  MD  20910.  301^27-7750. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  devices  and  makes 
recommendations  for  their  regulation. 

.Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  September  25. 
1987.  and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discuss:on.  The 
committee  will  discuss  safety  and 
effectiveness  ddta  for  a  long  term 
percutaneous  intraspinal  catheter  and 
for  a  programmable  implantable 
infusion  pump  for  intraspinal  morphine. 

Closed  presentation  of  data.  Trade 
secret  and/or  confidential  commercial 
information  will  be  presented  to  the 
comm.ittee  regarding  materials  and 
manufacturing  information  for  the  long 
term,  percutaneous  intraspinal  catheter 
and  materials,  design,  computer 
software,  and  manufactunng 
information  for  the  infusion  pump.  This 
portion  of  the  meeting  will  be  closed  to 
permit  discussion  of  this  information  (5 
U.S.C.  552b(c)(4)). 

Closed  committee  deliberations.  The 
committee  will  discuss  trade  secret  and/ 
or  confidential  commercial  information 
on  materials  and  design  of  the  long  term 
percutaneous  intraspinal  catheter  and 
materials,  design,  computer  software, 
and  manufacturing  information 
regarding  the  infusion  pump.  This 
portion  of  the  meeting  will  be  closed  to 
permit  discussion  of  this  information  (5 
U.S.C.  552b(c)(4)). 
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Ophthalmic  Devices  Panel 

Dult',  lime,  and  place.  October  22  and 
23.  1987,  9  a.m..  Auditorium.  Hubert  H. 
Humphrey  Bldg..  2(X)  Independence 
Ave.,  SW.,  VVdshmgtun.  DC. 

Type  of  meeting  and  contact  person. 
Open  public  hearing.  October  22. 1987.  9 
a.m.  to  10  a.m.:  open  committee 
discussion.  10  a.m.  to  3  p.m.;  closed 
committee  deliberations,  3  p.m.  to  4  p.m.; 
open  public  hearing.  October  23, 1987,  9 
a.m.  to  10  a.m.;  open  committee 
discussion,  10  a.m.  to  3  p.m.;  closed 
committee  deliberations.  3  p.m.  to  4  p.m.; 
open  committee  discussion,  4  p.m.  to  5 
p.m.:  Richard  E.  Lippman,  Center  for 
Devices  and  Radiological  Health  (FiFZ- 
4()0).  Food  and  Drug  Administration. 
8757  Georgia  Ave..  Silver  Spring,  MD 
2mu).  301-427-7320. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  devices  currently  in  use 
and  makes  recommendations  for  their 
regulation.  The  committee  also  reviews 
data  on  new  devices  and  makes 
recommendations  regarding  their  safety 
and  effectiveness  and  their  suitability 
for  marketing. 

.■\iipnda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writmg,  on  issues  pending  before  the 
c(jmmittee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  October  1,  1987, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On 
October  22,  1987,  the  committee  will 
discuss  general  issues  relating  to 
approvals  of  premarket  approval 
applications  (PMA's)  for  Nd:YAG  lasers 
and  intraocular  lenses  (lOL's),  and  may 
discuss  specific  PMA's  for  these 
devices.  If  discussion  of  all  pertinent 
Nd:YAG  laser  or  lOL  issues  is  not 
completed,  discussion  will  be  continued 
the  following  day.  On  October  23, 1987, 
the  committee  will  discuss  general 
ophthalmic  issues  and  PMA's  for 
contact  lenses  and  other  devices  and 
requirements  for  PMA  approval. 

Closed  committee  deliberation.  On 
October  22  and  23, 1987,  the  committee 
may  discuss  trade  secret  and/or 
confidential  commercial  information 
relevant  to  PMA's  for  lOL's,  Nd:YAG 
lasers,  contact  lenses,  or  other 
ophthalmic  devices.  This  portion  of  the 
meeting  will  be  closed  to  permit 


discussion  of  this  information  (5  U.S.C, 
552b(C)(4)]. 

Veterinary  Medicine  Advisory 
Committee 

Date,  time,  and  place.  October  27  and 
28, 1987,  8  a.m.,  conference  room  E, 
Parklawn  Bldg.,  5600  Fishers  Lane, 
Rockville.  MD. 

Type  of  Meeting  and  contact  person. 
Closed  committee  deliberations, 
October  27, 1987,  8  a.m.  to  10:45  a.m.; 
open  committee  discussion;  10:45  a.m.  to 
2  p.m.;  open  public  hearing,  2  p.m.  to  2:45 
p.m.,  unless  public  participation  does 
not  last  that  long;  open  committee 
discussion,  2:45  p.m.  to  4:30  p.m.; 
October  28, 1987.  8  a.m.  to  8:30  a.m.; 
open  public  hearing,  8:30  a.m.  to  9  a.m.; 
open  committee  discussion,  9  a.m.  to 
11:30  a.m.;  Max  L.  Crandall,  Center  for 
Veterinary  Medicine  (HFV-4),  Food  and 
Drug  Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301^143-3450. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  marketed  and 
investigational  new  animal  drugs,  feeds, 
and  devices  for  use  in  the  treatment  and 
prevention  of  animal  diseases  and 
increased  animal  production. 

Agenda — Open  public  hearing. 
Interested  persons  requesting  to  present 
data,  information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee  should  communicate  with  the 
committee  contact  person. 

Open  committee  discussion.  The 
committee  will  discuss  the  following:  (1) 
Model  veterinary  drug  code,  (2) 
classification  and  labeling  of  Rx  and 
OTC  Products,  (3)  residues  and 
sulfamethazine,  and  (4)  drug  listing  and 
adverse  drug  reactions  reporting 
systems. 

Closed  committee  deliberations.  The 
committee  will  review  and  discuss  trade 
secret  and/or  confidential  commercial 
information  relevant  to  pending  new 
animal  drug  applications  (NADA's]  and 
investigational  new  animal  drugs 
(INAD's).  This  portion  of  the  meeting 
will  be  closed  to  permit  discussion  of 
this  information  (5  U.S.C.  552b(c)(4)). 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
public  hearing.  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  hated  above. 


The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participaton  does  not 
last  that  long.  It  is  emphasized,  however, 
that  the  1  hour  time  limit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  time  for  public 
participation,  and  an  open  public 
hearing  may  last  for  whatever  longer 
period  the  committee  chairperson 
determines  will  facilitate  the 
committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (Subpart  C  of  21  CFR  Part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  Part 
14.  Under  21  CFR  10.205,  representatives 
of  the  electronic  media  may  be 
permitted,  subject  to  certain  limitations, 
to  videotape,  film,  or  otherwise  record 
FDA's  public  administrative 
proceedings,  including  presentations  by 
participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attending  the  hearing  who 
does  not  in  advance  of  the  meeting 
request  an  opportunity  to  speak  will  be 
allowed  to  make  an  oral  presentation  at 
the  hearing's  conclusion,  if  time  permits, 
at  the  chairperson's  discretion. 

Persons  interested  in  specific  agenda 
items  to  be  discussed  in  open  session 
may  ascertain  from  the  contact  person 
the  approximate  time  of  discussion. 

Details  on  the  agenda,  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  are 
available  from  the  contact  person  before 
and  after  the  meeting.  Transcripts  of  the 
open  portion  of  the  meeting  will  be 
available  from  the  Freedom  of 
Information  Office  (HFI-35),  Food  and 
Drug  Administration,  Rm.  12A-16,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857.  approximately  15  working  days 
after  the  meeting,  between  the  hours  of  9 
a.m.  and  4  p.m.,  Monday  through  Friday. 
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Summary  minutes  of  the  open  portion  of 
the  meeting  will  be  available  from  the 
Freedom  of  Information  Office  (address 
above)  beginning  approximately  90  days 
after  the  meeting. 

The  Commissioner,  with  the 
concurrence  of  the  Chief  Counsel,  has 
determined  for  the  reasons  stated  that 
those  portions  of  the  advisory 
committee  meetings  so  designated  in 
this  notice  shall  be  closed.  The  Federal 
Advisory  Committee  Act  (FACA),  as 
amended  by  the  Government  in  the 
Sunshine  Act  (Pub.  L.  94-^09),  permits 
such  closed  advisory  committee 
meetings  in  certain  circumstances. 
Those  portions  of  a  meeting  designated 
as  closed,  however,  shall  be  closed  for 
the  shortest  possible  time,  consistent 
With  the  intent  of  the  cited  statutes. 

The  FACA.  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret;  commercial  or  financial 
information  that  is  privileged  or 
confidential;  information  of  a  personal 
nature,  disclosure  of  which  would  be  a 
clearly  unwarranted  invasion  of 
personal  privacy;  investigatory  files 
compiled  for  law  enforcement  purposes; 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  premature 
disclosure  is  likely  to  significantly 
frustrate  implementation  of  proposed 
agency  action:  review  of  trade  secrets 
and  confidential  commercial  or  financial 
information  submitted  to  the  agency: 
consideration  of  matters  involving 
investigatory  files  compiled  for  law 
enforcement  purposes;  and  review  of 
matters,  such  as  personnel  records  or 
individual  patient  records,  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices:  consideration  of  labeling 
requirements  for  a  class  of  mai-keted 
drugs  or  devices;  review  of  data  and 
Information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public; 


presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
public  disclosure  pursuant  to  the  FACA. 
as  amended;  and,  notably  deliberative 
sessions  to  formulate  advice  and 
recommendations  to  the  agency  on 
matters  that  do  not  independently 
justify  closing. 

This  notice  is  issued  under  section 
10(a)  (1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  86  Stat. 
770-776  (5  U.S.C.  App.  I)),  and  FDA's 
regulations  (21  CFR  Part  14)  on  advisory 
committees. 

Dated:  September  11. 1987. 
John  A.  Norris, 

Acting  Commissioner  of  Food  and  Drugs. 
[FR  Doc.  87-21559  Filed  9-17-87:  8:45  am] 

BIL1.ING  CODE  41&0-01-M 


Advisory  Committee  Meeting 
Cancellation 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 

Administration  (FDA)  is  canceling  the 
meeting  of  the  Circulatory'  System 
Devices  Panel  scheduled  for  September 
25, 1987.  TTie  meeting  was  announced  by 
notice  in  the  Federal  Register  of  August 
17,  1987  (52  FR  30738). 

FOR  FURTHER  INFORMATION  CONTACT: 

Keith  Lusted.  Center  for  Devices  and 
Radiological  Health  (HFZ^SO),  Food 
and  Drug  Administration.  8757  Georgia 
Ave..  Silver  Spring.  MD  20910.  301-427- 
7594. 

Dated:  September  14. 1987. 
Richard  J.  Davis. 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|FR  Doc.  87-21595  Filed  9-15-87;  3:29  pm] 
BILLING  CODE  41E(>-01-M 


Advisory  Committee;  Amendment  of 
Notice 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Notice;  amendment. 

SUMMARY:  The  Food  and  Drug 
Administration  (FD.'^)  is  amending  an 
advisory  committee  m.eeting  notice  of 
the  Clinical  Chemistry  and  Clinical 
Toxicology  Devices  Panel  to  reflect 
changes  in  the  t\pe  of  meeting  on 
September  22. 1987.  and  in  the  open 
committee  discussion.  As  a  result  of 
these  changes,  there  will  not  be  a  closed 
session  on  September  22. 1987.  Notice  of 
the  September  21  and  22.  1987,  meetings 
was  published  in  the  Federal  Register  of 
August  17.  1987  (52  FR  SOr-SS). 


SUPPLEMENTARY  INFORMATION:  In  FR 

Doc.  87-18669,  appearing  at  page  30738 
in  the  Federal  Register  of  Monday. 
August  17.  1987,  the  following 
corrections  are  made  under  the  heading, 
"Clinical  Chemist.'^'  and  Clinical 
Toxicology  Devices  Panel"  beginning  in 
the  third  colu.Tin: 

(1)  On  page  30738,  third  column,  lines 
8-14  of  the  Type  o^  meeting  and  contact 
person  paragraph,  the  type  of  meeting 
scheduled  for  September  22. 1987.  is 

re\  ised  to  read  as  follows: 

Type  of  meeting  and  contact  person. 
*  *  *  :  open  public  hearing.  September 
22. 1987.  9  a.m.  to  10  a.m.:  open 
committee  discussion.  10  a.m.  to  12  m.; 
open  presentation  of  data,  1  p.m.  to  3 
p.m.  when  adjournment  is  scheduled; 

(2)  On  page  30739.  first  column,  the 
Open  committee  discussion  paragraph  is 
revised  to  read  as  follows: 

Open  committee  discussion.  The 
committee  will  discuss  one  premarket 
approval  application:  a  histochemical 
assay  designed  to  detect  estrogen 
binding  cancer  cells  in  human  breast 
cancer. 

Dated:  September  14, 1987. 
Richard  ].  Davis, 

Acting  Associate  Commissioner  for 

Regulatory  Affairs. 

[FR  Doc.  87-27596  Filed  9-15-87;  8:45  am] 

BILLING  CODE  4160-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

IAK-963-4213-151 

Native  Primary  Place  of  Residence  in 
Alaska;  Evan  Ignatti  et  al. 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  decisions  to  issue 
conveyance  under  the  provisions  of 
section  14(h)(5)  of  the  Alaska  Native 
Claims  Settlement  .Act  of  December  18, 
1971,  43  U.SC.  1601.  1613(h)(5).  will  be 
issued  to  Evan  Ignatti,  Nastatia  Moxie, 
Ignaty  Ignatti,  and  Evan  Nick.  The  lands 
involved  are  in  the  vicinity  of  Sleetmute, 
Alaska. 

A  previous  notice  of  decisions  to  issue 
conveyance  to  the  named  claimants  was 
published  in  the  Federal  Register  on  July 
24, 1987.  Due  to  special  circumstances, 
the  decisions  could  not  be  issued  in  time 
to  allow  a  sufficient  appeal  period. 


Senai  numDe* 


Land  aescnpi^i 


A;>proKt* 

male 
acreage 


Evan  ipnatt.     'T    9  N.   R    46  W .   Seward    65  acres 
AA-9013  Mendan  Sec  20  I 
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Aoprcii- 

Senii  numeef 

Land  clescnpnon 

niate 

acreage 

Nasiaua 

T     12   N.    R    47    /< 

Sewart 

65  acres 

Moxw  F- 

Mencten,  S«c    35 

19736 

ignaty  ignam. 

T    9   N .   R    48   W . 

Sewafd 

53  ecres 

F-19737 

Mefidiar.  Sec   JO 

Evan  ►»<*.  F- 

T    12  NR    47  w. 

S«'*"a'd 

96  acres 

19738 

MenOwn.  Sec   25 

A  notice  of  the  decisions  will  be 
published  once  a  week,  for  four  {4J 
consecutive  weeks,  in  The  Tundra 
Drums.  Copies  of  the  decisions  may  be 
obtained  by  contacting  the  Bureau  of 
Land  Management,  Alaska  State  Office, 
701  C  Street,  Box  13,  Anchorage,  Alaska 
99513  ([907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decisions,  an  agency  of  the  Federal 
government,  or  regional  corporation, 
shall  have  until  October  19, 1987,  to  file 
an  appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management,  Division 
of  Conveyance  Management  (960), 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart 
E.  shall  be  deemed  to  have  waived  their 
rights. 

Ann  lohnson. 

Chief.  Branch  ofCalisra  Adjudication. 
(FR  Doc.  87-21659  Filed  9-17-87:  8:45  am) 

BIU.INQ  CODE  4310-JA-M 


(NM-0 16-07-44 10-08] 

Availability  of  Proposed  Farmington 
Resource  Management  Plan/Final 
Environmental  Impact  Statement 
(RMP-EIS) 

AGENCY:  Bureau  of  Land  Management 
(ELM),  Albuquerque  District. 
Farmington  Resource  Area.  Farmington, 
New  Mexico. 
ACTION:  Notice  of  availability. 

summary:  The  BLM  announces  the 
availability  of  the  Proposed  Farmington 
RMP/Final  EIS  for  public  review.  This 
document  analyzes  the  management 
options  and  impacts  of  allocating  lands 
and  resources  on  about  1.5  million  acres 
of  public  land  surface  and  3.0  million 
acres  of  Federal  mineral  estate.  These 
public  lands  are  located  in  San  Juan,  Rio 
Arriba.  Mckinley  and  Sandoval 
Counties  in  northwest  New  Mexico. 

The  Draft  RMP/EIS  was  made 
available  for  a  90-day  public  comment 
period  from  March  through  June  1967. 
Comments  received  were  incorporated 


in  the  preparation  of  the  Proposed  Plan. 
All  parts  of  the  Proposed  Plan  may  be 
protested. 

DATE:  Protests  on  the  Proposed  Plan 
must  be  postmarked  no  later  than 
October  28,  1987. 

ADDRESS:  Protests  must  be  sent  to  the 
Director  (760),  Bureau  of  Land 
Management.  Premier  Bldg.,  Room  909, 
18th  and  C  Streets  NW..  Washington. 
DC  20240. 

SUPPLEMENTARY  INFORMATION:  Any 
person  who  is  on  record  for  participating 
in  the  planning  process  and  has  an 
interest  that  is  or  may  be  affected  by 
approval  of  the  RMP  may  file  a  protest. 
Protests  should  be  presented  to  the  BLM 
Director  with  the  following  information: 
(1)  Name,  mailing  address,  telephone 
number,  and  interest  of  the  person  filing 
the  protest;  (2)  statement  of  the  issue  or 
issues  being  protested;  (3)  a  statement  of 
the  part  or  parts  being  protested;  (4)  a 
copy  of  all  documents  addressing  the 
issue  or  issues  that  were  submitted 
during  the  planning  process  by  the 
protesting  party  or  an  indication  of  the 
date  the  issue  or  issues  were  discussed 
for  the  records:  and  (5)  a  concise 
statement  explaining  why  the  BLM  New 
Mexico  State  Director's  decision  is 
wrong. 

At  the  end  of  the  30-day  protest 
period,  the  Proposed  Plan,  excluding  any 
portions  under  protest,  will  become 
final.  Approval  will  be  withheld  on  any 
portion  of  the  plan  under  protest  until 
final  action  has  been  completed  on  such 
protest.  The  approval  process  and  the 
Approved  Plan  will  be  published  with 
the  Record  of  Decision.  Individuals  not 
wishing  to  protest  the  plan,  but  wanting 
to  comment,  may  send  comments  to  the 
BLM,  Farmington  Resource  Area,  at  the 
address  below.  All  comments  received 
will  be  considered  in  preparation  of  the 
Record  of  Decision. 

FOR  FURTHER  INFORMATION  CONTRACT: 
Bill  Overbaugh,  RMP  Team  Leader. 
Farington  Resource  Area,  Caller  Service 
4104,  Farmington.  New  Mexico  87499,  or 
telephone  (505)  325-3581 

A  limited  number  of  documents  are 
available,  and  review  copies  may  be 
examined  at: 

BLV1  Stale  Office,  Joseph  M.  Montoya  Federal 

Bldg.,  Santa  Fe.  New  Mexico 
BLAI  Farmington  Resource  Area,  900  La  Plata 

Highway,  Farmington.  New  Mexico 
San  |uan  College  Library.  4601  College  Blvd., 

Farmington.  New  Mexico 
University  of  New  Mexico,  School  of  Law 

Library.  1117  Stanford,  NE.,  Albuquerque, 

New  Mexico 
BLM  DSC  Library,  Building  5a  Denver 

Federal  Center.  Denver,  Colorado 
BLM  Albuquerque  District  Office,  435 

Montano  Road.  NE.,  Albuquerque,  New 

Mexico 


Aztec  Public  Library,  201  W.  Chaco,  Aztec. 

New  Mexico 
State  of  New  Mexico,  325  Don  Caspar,  Santa 

Fe.  New  Mexico 
Farmington  Public  Library,  100  W.  Broadway, 

Farmington,  New  Mexico 

Dated;  September  14,  1987. 
Monte  G.  Jordan. 

Associate  State  Director. 

[FR  Doc.  87-21555  Filed  9-17-87:  8:45  am] 

BILLING  CODE  4310-FB-lll 


lNV-930-07-4332-09;  FES  87-38] 

AvaJlat>llity  of  Final  Environmental 
Impact  Statement  for  ScheU  Resource 
Area  Wilderness,  Ely  District,  NV 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  availability  of  final 
Environmental  Impact  Statement  (EIS) 
on  the  wilderness  recommendations  for 
the  Schell  Resource  Area,  Ely  District, 
Nevada. 

summary:  This  EIS  assesses  the 
environmental  consequences  of 
managing  eight  wilderness  study  ares 
(WSA's)  as  wilderness  or 
nonwilderness.  The  alternatives 
analyzed  included:  (1)  A  No 
Wildemess/No  Action  alternative  for 
each  WSA.  (2)  an  All  Wilderness 
alternative  for  each  WSA.  and  (3) 
Partial  Wilderness  alternatives  for  six  of 
the  WSA's. 

The  names  of  the  WSA's  analyzed  in 
the  EIS,  their  total  acreage,  and  the 
proposed  action  for  each  are  as  follows: 


WSA 


Mouoi  Graflon  WSA 

Far  Sootti  Egans  WSA   

FoTTiticaliori  Rarqe  WSA 

Table  Mountarn  WSA 

White  Rock  Range  WSA 

Parsnip  Peak  WSA 

Wofiningion  MounUin$  WSA.. 
Weecah  Spnng  WSA 


Tolal , 


Acres 
auitabte 


30.115 
42.316 
0 
0 
23.625 
53.560 
26.587 
50.499 


226.702 


Aces 

oonsuita- 
b.e 


43.101 
10.908 
41.615 
36  958 
0 
346)5 
21  046 
10.638 


197.881 


The  Bureau  of  Land  Management 
wilderness  proposals  will  ultimately  be 
forwarded  by  the  Secretary  of  the 
Interior  to  the  President  and  from  the 
President  to  the  Congress.  The  final 
decision  on  wilderness  designation  rests 
with  Congress.  In  any  case,  no  final 
decision  on  these  proposals  can  be 
made  by  the  Secretary  during  the  30 
days  following  the  filing  of  this  EIS.  This 
complies  with  the  Council  on 
Environmental  Quality  Regulations,  40 
CFR  1506.10B(2). 

SUPPLEMENTARY  INFORMATION:  A  limited 
number  of  individual  copies  of  the  EIS 
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Acres 

nonsuta- 

txa 

5 

43.101 

6 

10908 

0 

41.615 

0 

35  958 

>5 

0 

SO 

34615 

)7 

21  046 

» 

10.638 

>2 

197.881 

may  lie  ontained  from  the  Area 

Manager.  Schell  Resource  Area,  Star 

Route  5,  Box  1,  Ely.  Nevada.  89301.  or* 

call  1702)  289-4865.  Copies  are  also 

available  for  inspection  at  the  following 

locations: 

Department  of  the  Interior,  Bureau  of 

Land  Management.  18th  and  C  Street 

N\V..  Washington.  DC  20240 
Bureau  of  Land  Management,  Nevada 

State  Office.  850  Harvard  Way.  P.O. 

Box  12000,  Reno,  NV  89520 
Bureau  of  Land  Management.  Ely 

District.  Star  Route  5,  Box  1,  Ely.  NV 

89301 

FOR  FURTHER  INFORMATION  CONTACT: 

Shaaron  Netherton,  EIS  Team  Leader,  at 
Star  Route  5,  Box  1.  Ely  District.  Ely. 
Nevada.  89301. 

Uiiled:  September  10.  1987. 

Bruce  Blanchard, 

Director.  Office  of  Environmental  Protects 
Review. 

\VR  Doc.  87-21309  Filed  9-17-«7:  8:45  am| 

BILLING  CODE  4310-HC-M 

fNV-040-07-4212-14:  N-370521 

Realty  Action;  Noncompetitive  Land 
Sale,  White  Pine  County,  Nevada;  Ely 
District  Schell  Resource  Area 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  realty  action. 

Noncompetitive  land  sale.  White  Pine 

County. 

summary:  This  Notice  is  Realty  Action 
(NORA)  supersedes  the  NORA 
Published  in  the  Federal  Register  on 
March  4.  1983.  in  Vol.  48  No.  44.  page 
9380. 

The  following  land  has  been 
examined  and  identified  for  disposal  by 
sale  under  section  203  of  the  Federal 
Land  Policy  and  Management  Act  of 
197b  (90  Stat.  2-30;  43  U.S.C.  1713): 

Mount  Diablo  Meridian 

T.  2  N..  R.  69  E. 

Sec.  35.  SW'4NW''4NE'-4SEV4. 

The  above-described  land,  comprising  2.5 
acres,  is  being  offered  by  direct  sale  to 
Timothy  Olson  at  the  current  fair  market 
value. 

The  lands  are  being  offered  as  a 
direct,  noncompetitive  sale  to  Timothy 
Olson,  the  owner  of  the  adjoining  tract 
and  improvements  on  the  sale  tract.  The 
first  cadastral  survey  of  this  area  was 
performed  in  1872.  There  were  a  number 
of  errors  in  this  original  survey.  The 
location  of  the  pri\  ate  land  in  Ursine 
was  established  from  the  survey.  In  197u 
it  was  discovered  the  survey  was 
inaccurate  and  in  1973  the  area  was 
resurveyed. 


Mr.  Olson  found  that  with  the  change 
in  the  new  survey  the  house  he  owned 
was  partially  on  public  land.  Disposal 
by  direct  sale  to  Mr.  Olson  will  legalize 
his  occupancy  of  the  land,  protect  his 
equity  investment  in  the  improvements 
on  the  land,  and  resolve  a  complicated 
unauthorized  use  situation. 

The  lands  have  not  been  used  and  are 
not  required  for  an\  federal  purpose. 
Disposal  would  best  serve  the  public 
interest.  The  sale  is  consistent  with  the 
Bureau's  planning  system.  The  land  will 
not  be  offered  for  sale  for  at  least  60 
days  after  the  date  of  this  notice. 

There  will  be  no  reduction  of  AUM's 
from  the  grazing  allotment  due  to  this 
action. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management.  Ely  District,  El\ .  Nevada. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws. 
except  for  recreation  and  public 
purposes  and  leasing  under  the  mineral 
leasing  laws. 

Patent,  when  issued,  will  contain  the 
following  reservations  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States,  Act  of  August  30. " 
1890.  26  Stat   391:  43  U.S.C  945. 

2.  All  mineral  deposits  in  the  lands  so 
patented,  and  to  it.  or  persons 
authorized  by  it.  the  right  to  prospect, 
mine,  and  remove  such  deposits  from 
the  same  under  applicable  law  and  such 
regulations  as  the  Secretary  of  the 
Interior  may  prescribe. 

Conveyance  of  the  available  mineral 
estate  having  no  known  mineral  value 
will  occur  simultaneously  with  the  sale 
of  the  lands  under  section  209  of  the 
aforementioned  Act  of  1976,  Acceptance 
of  the  direct  sale  offer  will  constitute  an 
application  for  conveyance  of  those 
mineral  estates.  A  S50  nonrefundable 
fee  for  the  available  mineral  estates 
must  accompany  the  purchase  money.  In 
addition,  the  costs  of  publishing  this 
notice  in  the  Federal  Register  and  in  the 
local  newspaper  must  be  paid  by  the 
purchaser  before  patent  may  be  issued. 
Failure  to  submit  the  purchase  money 
for  the  land,  the  aforementioned  filing 
fee.  and  the  pufilishing  costs  within  the 
timeframe  specified  by  the  authorized 
officer  (43  CFR  2710.0-5(c)),  shall  result 
in  cancellation  of  the  sale. 

Detailed  information  concerning  the 
sale  is  available  for  review  at  the  Ely 
District  Office.  Bureau  of  Land 
Management.  Star  Route  5,  Box  1.  Ely, 
Nevada  89301.  For  a  period  of  45  days 


fro.m  the  dale  of  publication  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  Ely  District 
Manager.  Star  Route  5,  Box  1.  Ely, 
Nevada  89301.  Any  adverse  comments 
will  be  evaluated  by  the  State  Director, 
who  may  vacate  or  modify  this  realty 
action  and  issue  a  final  determination.  If 
no  action  is  taken  by  the  State  Director, 
this  realty  action  will  become  a  final 
determination  of  the  Department  of  the 
Interior. 

DATE:  September  10, 1987. 

ADDRESS:  Comments  and  suggestions 

should  be  sent  to:  Bureau  of  Land 
Managem.ent.  Star  Route  5,  Box  1,  Ely. 

Nevada  89301. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  L.  Redmond,  (702)  289-4865. 

D.-ite:  September  9.  1987. 
Kenneth  G  Walker, 
District  Manager. 

\VR  Doc  87-21660  Filed  9-17-87;  8:45  am] 
BILUNG  CODE  CSIO-MC-H 


Fish  and  Wildlife  Service 

Endangered  Species  Permit  Issued  for 
the  Months  of  April,  May,  and  June 
1987 

Notice  is  hereby  given  that  the  U.S. 
Fish  and  Wildlife  Service  has  taken  the 
following  action  with  regard  to  permit 
applications  dul>  recen  ed  according  to 
section  10  of  the  Endangered  Species 
Act  of  1973.  as  amended.  16  U.S.C.  1539. 
Each  permit  listed  as  issued  was  granted 
only  after  it  was  determined  that  it  was 
applied  for  in  good  faith,  that  by 
granting  the  permit  it  will  not  be  to  the 
disadvantage  of  the  endangered  species: 
and  that  it  will  be  consistent  with  the 
purposes  and  policy  set  forth  in  the 
Endangered  Species  Act  of  1973,  as 
amended. 

Additional  information  on  these 
permit  actions  may  be  requested  by 
contacting  the  Federal  Wildlife  Permit 
Office.  1000  North  Glebe  Road,  Room 
611.  Arlington.  Virginia  22201,  telephone 
(703/235-19031  between  the  hours  of  7:45 
a.m.  to  4:15  p.m.  weekdays. 
April  1987: 
G:!.'Uin  k 

CHllinaceous  Bird 

Center 715693      04/01/87 

Henry  Doorly  Zoo 715691      Ml(nlB7 

New  York  Zoological 

Society 714273       04/03/87 

Steurer.  Donald  R 715479      04/06/87 

Wood  Family  Shows 711457       04/08/87 

Exotic  Cats  of 

Georgia.  Inc 713584      04/09/87 

Taylor.  Georjie  Kelly 715828      04/20/87 

Frnnk  Todd  Sea 

World.  Inc 716347      04/20/87 


35334 


Federal  Register  /  Vol.  52.  So.  181   /  Friday.  September  18.  1987  /  Notices 


Memphis  Z:)0  A 

Aqijjriiim 714959  04/22/87 

Adventure  World 715460  04/22/87 

Columbus  Zoo 715749  04/22/87 

Harris.  Roger 711637  04/22/87 

Harris,  lames  C 716609  04/24/87 

.May  1987; 

U.S.  Fish  A  Wildlife 

Sen.'ice 702631   05/04/87 

Rickards.  Ginger  VA 712134      05/04/87 

Webb.  Cdrl  [r 715429      05/06/87 

New  York  Zoological 

Society 715930      05/06/87 

New  York  Zoological 

Sociely 718191       05/08/87 

AAZPA  (SRT) 716136      05/08/87 

NatioPdl  Zoological 

Park 716519       05/11/87 

Fortier  Robert 

Fredrick 719941       05/12/87 

San  Francisco 

Zoological  Garden 717177       05/12/87 

Florida  Stale  Museum...  716310  05/12/87 
Rosenbrough.  Jimmie  ....  690379  05/25/87 
Walker,  Susan  R 716524       05/25/87 

June  1987: 

Frank  Buck  Bring  Em 

Back  Alive,  Inc 716947      06/02/87 

San  Antonio  Zoo 

Garden  &  Aquarium..       717813      06/11/87 

San  Diego  Zoo 717784      06/11/87 

The  Cousteau  Society 

Inc 716284       06/11/87 

Dated:  September  15. 1987. 
R.K.  Robinson,  Chief, 

Branch  of  Permit  f.  Federal  Wildlife  Permit 

IFR  Doc.  87-21655  Filed  9-17-B7;  8:45  am] 
BILLING  CODE  4310-65-M 


National  Park  Service 

Aniakchak  National  Monu.nr>ent 
Resource  Commission;  Meeting 

agency:  National  Park  Service.  Alaska 
Region.  Interior. 
ACTION:  Subsistence  Resource 
Commission  Meeting. 

summary:  The  Alaska  Regional  Office 
of  the  National  Park  Service  announces 
d  forthcoming  meeting  of  the  Aniakchak 
.National  Monument  Subsistence 
Resource  Commission.  The  following 
agenda  items  will  be  discussed: 
(l)Cdll  t(j  order 

(2)  Introduction  of  guests 

(3)  Review  and  discuss  input  on  draft 
recommendation 

(41  Finalize  recommendation 

(5|  Research  data  needs 

(6)  Status  of  previous  recommendations 

(7]  Old  business 

(8)  New  business 

(9)  Adjourn 

DATE:  The  meeting  will  begin  at  9:00  a.m. 
on  October  14.  1987.  and  conclude  the 
afternoon  of  October  15.  1987. 


ADDRESS:  The  meeting  will  be  held  at 

the  Fish  and  Wildlife  Service, 
Conference  Room.  King  Salmon.  Alaska. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ray  Bane.  Superintendent,  .Aniakchak 
National  Monument.  P.O.  Box  7,  King 
Salmon.  Alaska  99613.  Phone  (907)  246- 
3305 

SUPPLEMENTARY  INFORMATION:  The 

Aniakchak  National  Monument 
Subsistence  Resource  Commission  is 
authorized  under  Title  VIII,  section  808, 
of  the  Alaska  National  Interest  Lands 
Conservation  Act  Pub.  L.  96-487. 

Dated:  September  a  1987. 
Boyd  Evison. 

Regional  Director,  Alaska. 
[FR  Doc.  87-21569  Filed  9-17-87;  8:45  am) 

BILLING  CODE  4310-70-41 


INTERSTATE  COMMERCE 
COMMISSION 

(Finance  Docket  No.  311061 

The  Chesapeake  and  Ohio  Railway  Co. 
and  CSX  Transportation,  Inc.,  Merger 
Exemption;  Exemption 

Decided:  September  10, 1987. 

CSX  Corporation  (CSX),  The 
Chesapeake  and  Ohio  Railway 
Company  (C&O).  and  CSX 
Transportation.  Inc.  (CSXT)  have  filed  a 
notice  of  exemption  for  C&O  to  merge 
into  CSXT  on  August  31, 1987.  The 
merger  participants  are  part  of  the  CSX 
system  and  have  been  commonly 
controlled  and  managed  since  1980.  See 
CSX  Corp. — Control — Chessie  and 
Seaboard  C.L.I. .  363  I.C.C.  .518  (1980). 

CSX  owns  100  percent  of  the  voting 
equity  securities  of  C&O  and  CSXT.  This 
merger  is  a  further  step  in  an  overall 
process  of  consolidating  the  CSX  rail 
companies  into  a  single,  efficient 
operating  company.  Consummation  of 
the  merger  *vi!l  eliminate  the 
inefficiencies  inherent  in  maintaining 
two  carrier  entities  in  areas  such  as 
record  keeping  and  through  coordination 
and  consolidation  will  improve  the 
efficiency  of  the  operations  and  services 
presently  being  provided  by  the  carriers 
as  separate  entities. 

Under  the  merger  plan.  C&O  will 
cease  to  exist  as  a  separate  entity  and 
CSXT  will  succeed  to  all  of  its  rights, 
assets,  liabilities,  and  obligations.  All 
outstanding  shares  of  CSiO  common 
stock  will  be  cancelled,  and  all 
outstanding  shares  of  C&O  preferred 
stock  will  be  converted  into  preferred 
stock  of  CSXT. 

This  merger  is  a  transaction  within  a 
corporate  family  of  the  type  specifically 
exempted  from  prior  approval  under  49 


CFR  1180.2(d)(3).  It  is  a  transaction 
which  will  not  result  in  adverse  changes 
in  service  levels,  significant  operational 
changes,  or  a  change  in  the  competitive 
balance  with  carriers  outside  the 
corporate  family. 

To  ensure  that  all  employees  who  may 
be  affected  by  the  transaction  are  given 
the  minimum  protection  afforded  under 
sections  10505(g)(2)  and  11347,  the  labor 
conditions  set  forth  in  New  York  Dock 
Ry. — Control — Brooklyn  Eastern  Dist., 
360  I.C.C.  60  (1979).  will  be  imposed.' 

Petitions  to  revoke  this  exemption 
under  49  U.S.C.  10505(d)  may  be  filed  at 
any  time.  The  filing  of  a  petition  to 
revoke  will  not  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
Commission  and  served  on:  Peter  |. 
Shudtz,  One  James  Center,  Richm.ond. 
VA  23219. 

By  the  Commission.  )ane  F.  Mackali. 
Director.  Office  of  Proceedings. 
Kathleen  King, 
Acting  Secretary: 
[FR  Doc.  87-21576  Filed  9-17-87:  8:45  am) 

BILLING  CODE  7035-01-HI 


(Finance  Docket  No.  31051 1 

The  Shore  Fast  Line,  Inc..  Operation, 
NJDOT  "Winslow  Branch"  Rail 
Properties;  Modified  Rail  Certificate 

September  14.  1S87 

On  May  21.  1967.  The  Shore  Fast  Line, 
Iiic.  (Shore),  filed  a  notice  for  a  modified 
certificate  of  public  convenience  and 
necessity  under  49  CFR  Part  1150. 
Subpart "C.  As  of  May  12.  1987,  it  is 
authorized  to  provide  service  over  the 
Southern  Branch  ("Winslow  Branch") 
formerly  owned  by  Consolidated  Rail 
Corporation  (Conrail)  between  milepost 
114.3  at  Buena  Vista  and  milepost  103.6 
at  Winslow  Township.  N),  a  distance  of 
approximately  10.7  miles. 

Conrail  abandoned  the  line  after  being 
issued  a  certificate  in  Docket  No.  AB- 
167  (Sub-No.  611N),  Conrail 
Abandonment  in  Camden,  Gloucester. 
and  Atlantic  Counties.  NJ  (t\o\  printed), 
served  August  2, 1984.  Subsequently,  the 
New  Jersey  Department  of 
Transportation  [NJDOT)  purchased  the 
line  from  Conrail.  Shore  will  operate  the 
line  pursuant  to  an  agreement  with 
N]DOT  for  a  period  of  10  years  from 
May  12, 1987.» 


'  The  Railway  I^l)or  Executives'  Association 
(RL£.^)  filed  a  request  for  labor  protection.  Since 
this  transaction  involves  an  exemption  from  49 
U.S.C  11343,  imposition  of  the  Idbor  protection 
condition  is  mandatory  and  has  l)een  imposed 
above. 

'  The  agreement  initially  provided  that  the  10- 
year  period  starts  on  October  1  1986.  By  a 

Cou<iiMi«d 
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'1  his  notice  shall  be  served  on  the 
Association  of  American  Railroads  (Cnr 
Service  Division)  as  agent  of  all 
railroads  subscribing  to  the  car-service 
and  car-hire  agreement,  and  upon  the 
American  Short  Line  Railroad 
Association. 

By  the  Commission.  Jane  F.  Mackall. 
Director.  Office  of  ProcRedings. 
Noreta  R.  McGee. 
Secrelary. 

|FR  Doc.  87-21577  Filed  9-17-B7,  8:45  .ini| 
BILLING  CODE  7035-01-M 
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INo.  MC-F-185051 

GLI  Acquisition  Co.,  Purchase  of 
Trailways  Lines,  Inc.;  GLI  Acquisition 
Co.,  Control  of  Continental  Panhandle 
Lines,  Inc. 

agency:  Interstate  Commerce 
Commission. 

ACTION:  Extension  of  time  to  file  replies. 

summary:  .\otice  of  the  filing  of  this 
application  was  published  on  July  17, 
1987,  in  the  Federal  Register  at  52  FR 
27068,  and  in  the  ICC  Register.  The  due 
date  for  comments  in  opposition  to  the 
application  was  set  as  August  31, 1987. 
and  the  due  date  for  replies  in  support  of 
the  application  was  set  as  September  22. 
1987.  Pursuant  to  applicants'  request,  the 
time  for  filing  replies  has  been  extended 
until  October  7.  1987. 

DATE:  Replies  in  support  of  this 
application  may  be  filed  on  or  before 
October  7.  1987. 

ADDRESSES:  Send  replies  (an  original 
and  20  copies),  referring  to  Docket  No. 
MC-F-18505.  to:  Office  of  the  Secretary, 
Case  Control  Branch,  Interstate 
Comni^^rce  Commission,  Washington. 
DC  20423. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  L.  Lyon,  (202)  27,>-7291 

or 
Warren  C.  Wood,  (202)  275-7977 
TDD  for  hearing  impaired:  (202)  275- 
1721 

Decided:  September  15, 1987. 

By  the  Commission,  Heather  J.  Gradison. 

Chairman. 

Norela  R.  McGee. 

Secrelary. 

jFR  Doc.  87-21746  Filed  9-17-87;  8:45  am) 

BILLING  CODE   7035-01-M 


subsequunt  leller.  counsel  for  Shore  cliirified  fh;il 
the  10-year  period  rung  from  May  12, 1987. 


(Finance  Docket  No.  31094] 

Grainbelt  Corp.,  Exemption  Acquisition 
and  Operation  of  Certain  Lines  of 
Burlington  Northern  Railroad  Co 

Grainbelt  Corporation  (Grainbelt)  has 
filed  a  notice  of  exemption  to  acquire 
and  operate  186.4  miles  of  line  of 
Burlington  Northern  Railroad  Company 
(B.Nj  from  Enid.  OK  (milepost  ,^88,3)  to" 
Davidson.  OK  (milepost  774.7).  B,\  has 
also  agreed  to  grant  Grainbelt  incidental 
overhead  trackage  rights  over  that 
portion  of  BN's  line  of  railroad  from 
Snyder,  OK  (milepost  664.0)  to  Quanah, 
TX  (milepost  723.3),  a  distance  of  59,3 
miles,  for  interchange  purposes.  Any 
comments  must  be  filed  with  the 
Com.mission  and  served  on  William  P. 
Quinn.  Rubin,  Quinn  &  Moss.  1800  Penn 
.Mutual  Tower.  510  Walnut  Street. 
Philadelphia,  P.A  19106. 

The  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction.' 

This  decision  will  not  significantfy 
affect  the  quality  of  the  human 
environment  or  energy  conservation. 

Decided:  September  14.  1987. 

By  the  Commission,  jane  F.  Mackall. 
Director.  Office  of  Proceedings. 
Noreta  R.  McGee. 
Si'ijf'tary. 
|FR  Doc.  87-21747  Filed  9-17-87:  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984,  the 
Importance  of  Lubricating  Oil  in  Diesel 
Particulate  Emissions  (Southwest 
Research  Institute) 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  .National 
Cooperative  Research  Act  of  1984.  15 
U.S.C.  4301  etseg..  Southwest  Research 
Institute  ("SwRI")  has  filed  a  written 
notification  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  of  a  project  entitled;  "The 
Importance  of  Lubricating  Oil  in  Diesel 


'  By  decision  entered  Septemtier  9. 1987.  the 
Commission  consiiJnred  a  petition  for  stay  Tiled  by 
the  Attorney  General  of  Oklahoma  as  well  as  a 
numlipr  of  letters  filed  by  affected  individuals.  In 
that  decision,  that  petition  and  those  letters  were 
treated  as  petitions  to  revoke  the  exemption,  and 
were  ifenied. 


Particulate  Emissions."  The  notification 
discloses  (1)  the  identities  of  the  parties 
to  the  project  and  (2)  the  nature  and 
objective  of  the  proiect.  1  he  notification 
was  filed  for  the  purpose  of  invoking  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances.  Pursuant 
to  Section  6(b)  of  the  Act.  the  identities 
of  the  parties  to  the  project  and  its 
general  areas  of  planned  activities  are 
given  below. 

The  parties  to  the  project  are: 

Ethyl  Petroleum  additives,  Inc. 
Diiimler-Benz 
Lub'izol  Corporation 
Isuzu  Technical  Center  of  America 
Fiat  Research  Center 
■Mitsubishi  .Motors  Corporation 
Navistar  International  Corporation 
Texaco.  Inc. 
Euron,  S.p.A 

Nippon  Schokubai  Kagaku  Kogvo  Co., 
Ltd. 

The  purpose  of  the  project  is  to 
determine  quantitHtuciy  and 
qualitatively  the  contribution  of 
lubricating  oil  to  diesel  particulate 
emissions,  and  the  impact  of  this 
contribution  on  efforts  to  reduce  engine- 
out  particulates  as  needed  to  meet 
upcoming  particulate  standards.  The 
study  will  contain  four  objectives.  The 
four  objectives  are  to:  (1)  Evaluate 
methodology  capable  of  identifying  the 
lubricating  oil  contributions  to  both  the 
organic-soluble  and  insoluble  portions 
of  the  total  particulate,  (2)  determine  the 
effects  of  engine  design  and  operating 
parameters  on  oil-related  particulate 
emissions.  (3)  study  the  effects  of  engine 
condition  (wear)  and  oil  formulations. 
and  (4)  assess  the  interaction  of 
aftertreatment  devices  with  oil-derived 
particulate. 

Membership  in  this  group  research 
project  remains  open. 
Joseph  H.  Widmar, 

Director  of  Operations  Antitrust  Division. 
|FR  Doc.  87-21586  Filed  9-17-87:  8:45  am] 
BILUNG  CODE  4410-01-11 


Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

Meeting  of  State  Advisory  Group 
Chairs 

AGENCV:  Office  of  Juvenile  Justice  and 
Delinquency  Prevention.  Justice. 
action:  Notice  of  Advisory  Committee 

\!i'r'';ng. 

SUMMARY:  This  notice  sets  forth  the 
schedule  for  the  forthcoming  meeting  of 
the  State  Advisory  Groups.  Notice  of  the 
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meeting  is  required  by  the  Federal 
Advisory  Committee  Act. 
date:  Monday.  September  28,  1987,  1:30 
p.m. — 6:00  p.m.  (The  meeting  may  be 
continued  to  the  following  morning, 
September  29,  for  the  purpose  of 
concluding  Advisory  Cnmm.ittee 
business.) 

ADDRESS:  Holiday  Inn — Capitol,  550  C 
Street.  SW.,  Washington.  DC  20024. 
SUPPLEMENTARY  INFORMATION:  The 
State  Advisory  Groups,  an  advisory 
committee  established  pursuant  to 
section  3(21(A)  of  the  Federal  Advisory 
Committee  Act  ['■>  U.S.C.  App.  2)  will 
meet  to  carry  out  its  advisory  functions 
under  section  241(0(3)  and  (4)  of  the 
Juvenile  |ustice  and  Delinquency 
Prevention  Act  of  1974,  as  amended. 

These  sessions  which  will  be  open  to 
the  public,  are  scheduled  at  the  above 
listed  dates  and  times. 

Time  constraints  precluded  publishing 
the  Notice  15  days  prior  to  the  meeting, 
as  required.  To  delay  the  meeting  for  the 
purpose  of  allowing  15  days  would  not 
be  in  the  best  interest  of  the  advisory 
committee;  because  the  agenda  has  been 
set.  meeting  space  has  been  secured, 
and  participants  have  made  travel 
arrangements. 

FOR  FURTHER  INFORMATION  CONTACT: 
Fur  information  please  contact  Roberta 
Dorn.  Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  U.S. 
Department  of  Justice.  Washington.  DC 
20531.  (202 1  724-7655. 

Diane  M.  Munson. 

Deputy  Administrator.  Office  of  Juvenile  and 
Delinquency  Prevention. 

Date:  September  16. 1987. 
[FR  Dor  8--217.S2  Filed  9-17-87;  6:45  am| 
BILLING  CODE  4410-1S-M 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

C'.eneral  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 


character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3.  1931,  as 
amended  (46  Stat.  1494,  as  amended.  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  procedure 
thereon  prior  to  the  issuance  of  these 
determinations  as  prescribed  in  5  U.S.C. 
553  and  not  providing  for  delay  in  the 
effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
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fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue  NW.,  Room  S-3504. 
Washington.  DC  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts  '  being  modified 
are  listed  by  Volume,  State,  and  page 
number(s).  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
follow  ing  the  decisions  being  modified. 

Volume  I: 
District  of  Columbia: 

DC87-1  (January  2.  1987) pp.  86,  88,  pp. 

j  92,  94. 

Maryland:  I 

MD87-4  (January  2.  1987) pp.  426-426a. 

Volume  II: 

Kansas: 

KS87-6  (January  2,  1987) p.  348. 

Texas: 

T.X87-10  (January  2.  1987) ....  pp.  946-947. 

yotume  III: 

None. 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  Related 
Acts,  including  those  noted  above,  may 
be  found  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts".  This  publication  is  available  at 
each  of  the  50  Regional  Government 
Depository  Libraries  and  many  of  the 
1.400  Government  Depository  Libraries 
across  the  County.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402.  (202)  783- 
3238. 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 
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Signed  at  Washington.  DC.  this  14th  day  of 
September  1987. 

Alan  L.  Moss, 

Director.  Division  of  Wage  Determinalions. 
|FR  Doc.  87-21502  Filed  9-17-87;  8:45  am) 
BILUNG  COOe  4S10-27-M 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Design  Arts  Advisory  Panel  to  the 
National  Council  on  the  Arts; 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Design  Arts 
Advisory  Panel  (Challenge  III/ 
Advancement  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
October  5-6,  1987  from  9:00  a.m.-5;3() 
p.m.  in  room  M-14  of  the  Nancy  Hanks 
Center.  1100  Pennsylvania  Avenue  NW.. 
Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  October  6, 1987  from 
4:30  p.m.-5;30  p.m.  The  topics  for 
discussion  will  include  guidelines  and 
policy  issues. 

The  remaining  sessions  of  this 
meeting  on  October  5.  1987  from  9:00 
a.m.-5:30  p.m.  and  on  October  6,  1987 
from  9:00  a.m.-4;30  p.m.  are  for  the 
purpose  of  application  review.  In 
accordance  with  the  determination  of 
the  Chairman  published  in  the  Federal 
Register  of  February  13,  1980.  these 
sessions  will  be  closed  to  the  public 
pursuant  to  subsection  (c)(4),  (6)  and 
|9)(B)  of  section  552b  of  Title  5,  United 
States  Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies. 
.National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue  .\W'.,  Washington 
DC  20506,  202/682-5532.  TTY  202/682- 
5496  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  .Ms. 
Yvonne  .\1.  Sabine,  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts.  Washington, 
DC  20506.  or  call  202/682-5433. 
Yvonne  M.  Sabine, 
Acting  Director.  Council  and  Panel 
Operations.  National  Endowment  for  the  Arts. 
September  14.  1987. 

|FR  Dor  H7-2-!r,ril  Filed  9-17-87:  8:45  am) 
BILLIKG  CODE  7537-01 -«• 


Literature  Advisory  Panel  to  the 
National  Council  on  the  Arts;  Meeting 

Pursuant  to  section  10(a)(2|  of  the 
Federal  Advisory  Committee  Act  (Pub. 


L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Literdtu'-p 
Advisor>'  Panel  (Creative  Writing 
Fellowships — Prose  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  October  8-9,  1987  from  9:00 
a.m.-5:30  p.m.  and  on  October  10,  198", 
from  9:00-2:00  p.m.  in  room  714  of  the 
Nancy  Hanks  Center.  1100  Pennsylvania 
Avenue  .NW.,  Washington,  DC  20506. 

A  portion  of  this  meetmg  will  be  open 
to  the  public  on  October  10,  1987  rVom 
12:00  noon-2:00  p.m.  The  topics  for 
discussion  will  include  guidelines  and 
policy  issues- 

The  remaining  sessions  of  this 
meeting  on  October  8-9.  1987  from  9:00 
a.m.-5:30  p.m.  and  on  October  10, 1987 
from  9:00  a.m. -12:00  noon  are  for  the 
purpose  of  application  review.  In 
accordance  with  the  determination  of 
the  Chairman  published  m  the  Federal 
Register  of  February  13,  1980,  these 
sessions  will  be  closed  to  the  public 
pursuant  to  subsections  (c)(4),  (6)  and 
(9)(B)  of  section  5,52b  of  Title  5.  United 
States  Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies, 
National  Endowment  for  the  .Arts.  1100 
Pennsylvania  .Avenue  NW..  Washington 
DC  20506.  202/682-5532.  TT^'  202/682- 
,5496  at  least  seven  (7)  days  prnor  to  the 
meeting. 

Further  information  with  reference  to  this 
meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabme.  .Adviscjry  Committee 
Management  Officer,  National 
Endowment  for  the  Arts.  Washington, 
DC  20506,  or  call  202/682-5433. 
Yvonne  M.  Sabine, 
Acting  Director.  Council  and  Panel 
Operations,  National  Endo  wment  for  the  Arts. 
September  14,  1987. 

[FR  Doc.  87-21662  Filed  9-17-87;  8:45  am| 
BILUNG  COOE  7S37-0J-«« 


Music  Advisory  Panel  to  the  National 
Council  on  the  Arts;  Meeting 

Pursuant  to  section  10|aK2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Music 
Advisory  Panel  (Opera-Musical  Theater 
Challenge  III  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
October  7,  1987.  from  9:00  a.m.-5:30  p.m. 
in  room  730  of  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue.  NW., 
Washington,  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 


Hamanitips  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
Febnjar\  13. 1980.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)  (4).  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Advisor>  Committee 
Management  Officer,  National 
Endowment  for  the  Arts.  Washington, 
DC  20,506.  or  call  (202)  682-5433. 
Yvonne  M.  Sabine, 
.Acting  Director,  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 
September  14, 1987. 
|FR  Doc  87-21663  Filed  9-17-87;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  on 
Standardization  of  Nuclear  Facilities; 
Meeting 

rhe  .-\CRS  Subcommittee  on 
Standardization  of  Nuclear  Facilities 
will  hold  a  meeting  on  October  6. 1987, 
Room  1046,  171"  H  Street  NW.. 
Washington.  DC. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  subject  meeting  shall 
be  as  follows: 

Tuesday.  October  6,  1987-8:30  A.M.  until 
the  conclusion  of  business 

The  Subcommittee  will  review  the 
Staff  SER  and  Chapter  I  of  the  EPRI 
Requirements  document. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
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ciiiisidt'red  during  the  balance  of  the 
nu't'ting. 

The  Subcommittee  v\ill  then  hear 
presentations  by  and  hold  discussions 
With  representatives  of  the  NRC  Staff, 
its  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
tu  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obt.uned  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  members,  Mr 
F.ipidio  Igne  or  Mr.  Herman  .^iderman 
(telephone  202/634-1413)  between  8:15 
AM  and  5:00  P.M.  Persons  planning  to 
attend  this  meeting  are  urged  to  contact 
the  above  named  indiv  idua!  one  or  two 
dcivs  before  the  scheduled  meeting  to  be 
advised  of  any  changes  in  schedule,  etc.. 
which  may  have  occurred. 

n,.'i-  St'pu-mNtT  14.  tqa" 
Morton  \V.  Libarkin. 
Assistant  Executive  Director  for  Project 

ftpvifW 

|FR  Doc.  87-21613  Filed  9-17-87;  6:45  am| 

BILLING  CODE  759O-01-4«l 


I  Docket  No.  50-2131 

Availability  of  the  Draft  Integrated 
Safety  Assessment  Report; 
Connecticut  Yankee  Atomic  Power  Co. 
Haddam  Neck  Plant 

Trie  I\'i.ic!ear  Keguhitorv  Commission's 
(\RC)  Office  of  .\uclear  Reactor 
Regulation  has  published  its  Draft 
Integrated  Safetv  Assessment  Report 
(1S.-\R|  (NURF.G^nSS]  related  to  the 
Connec:ticat  Yankee  Atomic  F'ower 
Company's  (licensee)  Haddam  Neck 
Plant,  located  in  Middlesex  County. 
Connecticut. 

The  Integrated  Safety  Assessment 
Program  (ISAP)  was  initiated  by  the 
iNRC  to  conduct  integrated  assessments 
fur  operating  reactors  to  establish 
integrated  imiplemcntation  schedules. 
This  report  documents  the  review  of  the 
Haddam  Neck  Plant,  which  is  one  of  two 
plants  being  reviewed  under  the  pilot 
program  for  ISAP.  This  report  indicates 
how  82  topics  selected  for  review  were 
addressed  and  presents  the  staffs 
recommendations  regarding  the 
corrective  actions  to  resolve  the  82 
topics  and  other  actions  to  enhance 
plant  safety.  The  report  is  being  issued 
m  draft  form,  to  obtain  comments  from 
the  licensee,  nuclear  safety  experts,  and 
the  Adv  isory  Committee  for  Reactor 
Safeguards.  Once  those  comments  have 
been  resolvf  d.  the  staff  will  present  its 
positions,  along  with  a  long-term 
implementation  schedule  from  the 


licensee,  in  the  final  version  of  this 

report. 

A  free  single  copy  of  draft  NUREG- 
1185,  to  the  extent  of  supply,  may  be 
obtained  by  writing  to  the  Distribution 
Section.  Document  Control  Branch. 
Division  of  Information  Support  Service. 
LIS.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555.  A  copy  is  also 
available  for  inspection  and/or  copying 
for  a  fee  in  the  NRC  Public  Document 
Room.  1717  H  Street  NW..  Washington, 
DC  20555. 

Dated  ul  Bethesda.  Maryland,  this  18th  daj 
of  August  1987 

For  the  Nuclear  Regulatory  Commission 
Cecil  O  Thonaas. 

Diret  tor  Integrated  Safety  Assessment 
Protect  Directorate.  Division  ofPWR 
Licensing-B.  0ffice  of  Nuclear  Reactor 
Regulation. 
|f'R  Doc.  87-21  filO  Filed  9-17-67;  8:45  am| 
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PRESIDENT  S  COMMISSION  ON 
PRIVATIZATION 


Meeting 


Pur 


SUMMARY:  pursuant  to  section  I0(a1  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
President's  Commission  on  Privatization 
v\'ill  be  held. 

date:  September  16. 1987.  from  11:00 
a.m.-l:00  p.m. 

ADDRESS:  Room  476  of  the  Old 

F.xecutue  Office  Building.  17th  and 
Pennsylvania  Avenue.  NW., 
Wa'^hington  DC  20,503 

FOR  FURTHER  INFORMATION  CONTACT: 

Wiley  Horsely.  Commission  Staff 
Manager,  temporary  at  the  Department 
of  the  Interior.  18th  and  C  Streets.  NW.. 
Washington,  DC  20240.  202,/343-3347, 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  meeting  is  for  the 
Commission  members  to  be  briefed  by 
the  Chairman  and  Administration 
officials  on  the  purpose  and  charter  of 
the  Commission  and  the  scope  of  its 
required  activities.  The  briefing  will 
include  a  summary  and  overview  of  the 
general  opportunities  and  obstacles 
confronting  the  Federal  government  in 
extending  the  scope  of  privatization. 
The  meeting  will  be  open  to  the  public 
up  to  the  seating  capacity  of  the  room 
(approximately  40  persons  including 
committee  members).  Places  will  be 
allocated  on  a  first  call,  first  served 
basis.  All  persons  who  wish  to  attend 
the  meeting  must  call  395-6116  by 
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September  18  for  clearance  into  the 

building 

lames  C.  Miller,  III, 

Director.  Office  of  Manage.vent  and  Budget. 

jFR  Doc  87-21775  Filed  9-17-87;  10:34  am| 

BILLING  CODE  3110-01-*! 


SECURITIES  AND  EXCHANGE 
COMMISSION      I 

I  File  No  270-36! 

Forms  Under  Review  By  Office  of 
Management  and  Budget  Extension  of 
Rule  17f-2(d) 

Agency  Clearance  Officer:  Kenneth  A. 
Fogash  (202)  272-2142. 

Upon  Written  Request  Copy  Available 
from:  Securities  and  Elxchange 
Commission.  Office  of  Consumer 
Affairs.  450  Fifth  Street  NW.. 
Washington.  DC  20549 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  ctseq.).  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  OMB 
approval  Rule  17f-2(d)  (17  CFR  240.17f- 
2(d))  under  the  Securities  Exchange  Act 
of  1934  (15  U.S.C.  78  et  seq.].  which 
generally  requires  covered  entities  or 
their  designated  examining  authorities 
to  keep  fingerprint  cards  (or  microfilm 
copies)  together  uith  criminal  histories 
(if  any)  returned  by  the  FBI  to  the 
entities.  A  total  of  9,500  respondents 
produce  an  annual  total  of  8,024  burden 
hours  in  complying  with  Rule  17f-2(d). 

Submit  comments  to  OMB  Desk 
Officer:  Mr.  Robert  Neal.  (202)  395-7340, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  3228  .NEOB.  Washington. 
DC  20503. 
Jonathan  G.  Katz, 
Sec  ret  a  r\ 
September  15.  1987. 

|KR  Dec  8--2I.5-4  Filed  9-1"-87:  8:45  amj 
BILLING  CODE  M10-01-M 
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[Release  No  34-24918;  File  No.  SR-NYSE- 

87-20! 

Self-Regulatory  Organizations;  Order 
Granting  Partial  Accelerated  Approval 
to  Proposed  Rule  Change  by  the  New 
York  Stock  Exchange  Relating  to 
Amendments  to  Rule  124  To  Modify 
Pricing  Procedures  for  Standard  Odd- 
Lot  Market  Orders 

The  New  Yo.'k  Stock  Exchange.  Inc. 
(■NYSE")  submitted,  on  July  13.  1987. 
copies  of  a  proposed  rule  change 
pursuant  to  section  19(b)  of  the 
Securities  Exchange  Act  of  1934 
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("Act")  •  and  Rule  19b-4  thereunder  ^  to 
amend  NYSE  Rule  124  to  modify  its 
pricing  procedures  for  standard  odd-lot 
market  orders.  Under  current  rules, 
standard  odd-lot  market  orders  are 
executed  at  a  price  based  on  the  next 
NYSE  round-lot  sale  after  the  order  has 
been  received  in  the  system  designated 
to  process  such  orders.  The  proposal 
would  amend  this  pricing  procedure  by 
permitting  standard  odd-lot  orders  to  be 
executed  at  a  price  based  on  the 
prevailing  NYSE  quote  in  the  stock  at 
the  time  the  orders  reache  the  system 
designated  to  process  these  orders. 
Under  the  proposal,  no  commission 
would  be  charged  on  standard  odd-lot 
market  orders.  The  proposal  would  also 
change  the  present  system  for  pricing 
and  reporting  odd-lot  orders  from  the 
Automated  Pricing  and  Reporting 
System  (APARS)  to  the  NYSE's  Limit 
System. 

On  August  27. 1987,  the  Commission 
received  an  amendment  to  the  filing, 
requesting  partial  accelerated  approval 
to  permit  the  Exchange  to  implement,  for 
testing  purposes,  the  new  odd-lot  pricing 
system  at  one  Exchange  specialist  post.=» 
The  NYSE  has  stated  that  such  a 
preliminary  testing  period  needs  to  be 
completed  prior  to  the  major  expansion 
that  will  occur,  contingent  upon 
Commission  approval,  within  the  next 
few  months. 

Notice  of  the  proposal  was  given  by 
the  issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
24783,  August  7,  1987)  and  by 
publication  in  the  Federal  Register  (52 
KR  30474,  August  14,  1987).  No 
comments  were  received  regarding  the 
proposal. 

The  Commission  has  examined 
carefully  the  request  of  the  NYSE,  and 
has  determined  that  there  is  good  cause 
for  approving  the  preliminary  portion  of 
the  NYSE  filing  prior  to  the  thirtieth  day 
after  the  date  of  publication  of  the 
notice.  Although  the  Commission  has 
not  made  a  final  determination  on  all 
aspects  of  the  NYSE's  proposed  rule,  it 
is  relying  on  both  the  satisfacto.n,- 
completion  of  a  pilot  program  utilizing 
the  proposed  odd-lot  pricing  system  for 
AT&T  divestiture  issues,*  and  the 


'  15  use.  788(b). 

«  17  CFR  240.19b-4  (1986). 

'  See  letter  from  Anne  E.  Allen.  Vice  President. 
NYSE,  to  Howard  Kramer.  Assistant  Uireclor, 
Division  of  Market  Regulation,  SEC  dated  .August 
2e.  1987.  The  letter  noted  that  the  Exchange  wants 
first  to  implement  the  system  for  the  forty  six 
secunlies  traded  by  Agora  Securities.  Inc..  to  (je 
followed  by  implementing  the  system  for  thai  enure 
post  (Post  No.  5).  This  initial  phase  would 
encompass  112  stocks,  and  would  be  completed 
prior  to  full  implementation  of  the  system. 

See  Securities  Exchange  Act  Release  No.  20400 
(NovctTjber  18, 1983),  48  FR  53«i27. 


absence  of  any  negative  comments,  on 
that  pilot  and  the  current  proposal,  in 
permitting  the  NTSE  to  commence 
testing  the  program  prior  to  the  thirtieth 
day.  The  Commission  finds  that  the 
proposal  for  partial  accelerated 
approval  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  in  that  it 
should  facilitate  the  execution  of  odd-lot 
transactions,  should  the  Commission 
grant  final  approval,  for  the  benefit  of 
mvestors'and  the  public  interest.  The 
Commission  therefore  is  approving  the 
implementation  of  the  proposed  odd-lot 
pricing  system  on  the  single  NYSE  post 
until  such  time  that  the  Commission 
reaches  a  final  determination  on  the 
entirety  of  the  rule  filing. 

It  is  therefore  ordered,  pursuarrt  to 
section  19(b)(2]  of  the  Act,  that  the 
proposal  be.  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

lonathan  G.  Katz, 

Secretary. 

Dated:  September  14, 1987. 
IFR  Doc.  87-21575  Filed  9-17-87:  8:45  am] 
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[Release  No.  IC- 15794  (RIe  No.  812-6759)] 

Andelsbanken  A/S  and  Andelsbanken 
Danebank  Finance  Inc.;  Application 

Date:  September  11, 1987. 

AGENCY:  Securities  and  Exchange 
Comjnission  ("SEC"). 
ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 


Applicants:  Andelsbanken  A/S 
("Bank")  and  Andelsbanken  Danebank 
Finance  Inc.  ("Company"). 

Relevant  1940  Act  Sections: 
Exemption  requested  pursuant  to 
Section  6(c)  from  all  provisions. 

Summary  of  Application:  Applicant 
seek  an  order  permitting  them  to  issue 
and  sell  their  respective  debt  securities 
in  the  United  States. 

Filing  Dates:  The  application  was 
filed  on  June  12, 1987.  and  amended  on 
August  26. 1987. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  requested 
exemption  will  be  granted.  Ariy 
interested  person  may  request  a  hearing 
on  this  application,  or  ask  to  be  notified 
if  a  hearing  is  ordered.  Any  requests 
must  be  received  by  the  SEC  by  5:30 
p.m.  on  October  1, 1987.  Request  a 
hearing  in  writing,  giving  the  nature  of 
your  interest,  the  reason  for  the  request 


and  the  issues  you  contest.  Serve  the 
Applicants  with  the  request,  either 
personally  or  by  mail,  and  also  send  ;t  to 
the  Secretary  of  the  SEC.  along  with 
proof  of  service  by  affidavit  or,  in  the 
case  of  an  attomey-at-law,  by 
certificate.  Request  notification  of  the 
date  of  a  heanng  by  writing  to  the 
Secretary-  of  the  SEC. 

ADDRESSES:  Secretar\-.  SEC.  450  5th 
Street  NW..  Washington.  DC  20549. 
Applicants,  c/o  Jonathan  Birenbaum. 
Esq..  Mudge  Rose  Guthrie  Alexander  & 
Ferdon.  180  Maiden  Lane.  New  York.  NY 
10038. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  C.  Mira.  Staff  Attorney  (202) 
272-3033,  or  Brion  R.  Thompson.  Special 
Counsel  (202)  272-3016  (Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application:  the  complete  applicatior.  is 
available  for  a  fee  from  either  the  SKC's 
Public  Reference  Branch  in  pe.'-son  or  the 
SEC's  commercial  copier  at  (800)  231- 
3282  (in  Maryland  (301)  258-4300). 

Applicants'  Representations 

1.  The  Bank  is  a  Danish  commercial 
bank  which  at  December  31,  1986, 
ranked  as  the  fifth  largest  commercial 
bank  in  Denmark  on  the  basis  of  assets. 
As  a  commercial  bank,  it  is  regulated 
undpr  the  Danish  Commercial  Banks 
and  Savings  Bank  Act  of  19"4,  which 
regulates  the  capital,  use  of  funds  and 
liquidity  of  commercial  banks  in 
Denmark.  The  Bank's  principal  business 
is  the  receipt  of  deposits  and  the  making 
of  loans.  The  Bank  has  a  long  tradition 
in  international  banking  and  plays  an 
active  role  in  the  international  activities 
of  a  growing  number  of  corporate  and 
institutional  customers. 

2.  The  Company  was  incorpordted 
under  the  laws  of  the  State  of  De!aw,--e 
on  March  10, 1987.  At  the  time  of  any 
issuance  of  the  Company's  debt 
securities,  and  so  long  as  any  such 
securities  are  outstanding,  the  Company 
will  be  a  directly  or  indirectly  wholly- 
owned  subsidiary  of  the  Bank.  The 
Company's  sole  business  will  be  the 
issuance  of  debt  obligations 
unconditionally  guaranteed  by  the  Bank 
and  the  distribution  of  substantially  all 
of  the  proceeds  thereof  to  the  Bank  or 
other  directly  or  indirectly  wholly- 
owned  subsidiaries  of  the  Bank. 
Substantially  all  the  Company's  assets 
will  consist  of  the  right  to  receive 
repayment  from  the  Bank  and  such 
subsidiaries  arising  from  the  distribution 
of  such  proceeds. 

3.  Applicants  presently  propose  to 
issue  and  offer  for  sale  in  the  United 
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States  short-term  prime  quality 
negotiable  promissory  notes 
denominated  in  United  States  dollars  of 
the  type  generally  referred  to  as 
commercial  paper  (Notes").  The  Notes 
will  be  sold  in  minimum  denominations 
of  SlOO.OOO,  will  have  maturities  not 
exceeding  nine  months,  exclusive  of 
days  of  grace,  and  will  neither  be 
payable  on  demand  prior  to  maturity  nor 
subject  to  automatic  "rollover".  The 
Notes  will  be  (i)  issued  directly  by  the 
Bank,  (ii)  issued  by  the  Company  and 
unconditionally  guaranteed  by  the  Bank, 
or  (lii)  some  combination  of  (i)  and  (ii). 

4.  .Applicants  represent  that  if  the 
Notes  are  issued  by  the  Bank,  they  will 
be  the  direct  liabilities  of  the  Bank,  will 
rank  pari  passu  among  themselves  and 
equally  with  all  deposit  liabilities  and 
all  other  unsecured,  unsubordinated 
indebtedness  of  the  Bank  and  prior  to 
claims  of  holders  of  the  Bank's  common 
stock.  If  the  Notes  are  issued  by  the 
Company  and  guaranteed  by  the  Bank, 
the  Notes  will  rank  pari  passu  among 
themselves  and  equally  with  all  other 
unsecured,  unsubordinated 
indebtedness  of  the  Company,  and  prior 
to  the  claims  of  holders  of  the 
Company's  common  stock,  and  the 
Bank's  guarantee  on  the  Notes  will  rank 
equally  with  all  deposit  liabilities  and 
all  other  unsecured,  unsubordinated 
indebtedness  of  the  Bank  and  prior  to 
the  claims  of  holders  of  the  Bank's 
common  stock.  The  Bank's  guarantee  on 
any  Notes  issued  by  the  Company  will 
be  unctmditional  and  irrevocable  and 
will  apply  to  all  amounts  due  in  respect 
of  the  Notes.  Thus,  holders  of  the  Notes 
could  be  considered  holders  of  the 
Bank's  debt  securities. 

5.  The  terms  of  the  Notes  and  the  use 
of  the  proceeds  from  the  sale  thereof 
will  qualify  the  Notes  for  the  exemption 
from  registration  afforded  by  Section 
3(a)(3)  of  the  Securities  Act  of  1933 
('"1933  Act").  Applicants  will  not  issue 
and  sell  any  Notes  until  receiving  an 
opinion  of  their  special  United  States 
legal  counsel  to  the  effect  that,  under  the 
circumstances  of  the  proposed  offering, 
the  Notes  will  be  entitled  to  such 
exemption.  The  Applicants  do  not 
request  SEC  review  or  approval  of  such 
counsel's  opinion  regarding  the 
availability  of  that  exemption. 

6.  Prior  to  issuance  of  the  Notes  or  any 
other  debt  securities  in  the  future,  the 
Notes  or  such  other  debt  securities  shall 
have  received  one  of  the  three  highest 
investment  grade  ratings  from  at  least 
one  nationally  recognized  statistical 
rating  organization  and  Applicants' 
special  United  States  legal  counsel  shall 
have  certified  that  such  a  rating  has 
been  received;  however,  no  such  rating 


shall  be  required  if,  in  the  opinion  of 
such  counsel  (having  taken  into  account 
the  doctrine  of  "integration"  referred  to 
in  Rule  502  of  Regulation  D  under  the 
1933  Act  and  various  "no-action"  letters 
made  publicly  available  by  the  SEC),  an 
exemption  from  registration  is  available 
pursuant  to  section  4(2)  of  the  1933  Act. 

7.  The  Notes  will  be  issued  and  sold  to 
a  commercial  paper  dealer  or  dealers 
(each,  a  "Dealer")  in  the  United  States 
which  will  reoffer  the  Notes  to  investors. 
The  Notes  will  not  be  advertised  or 
otherwise  offered  for  sale  to  the  general 
public,  but  instead  will  be  sold  by  each 
Dealer  only  to  institutional  investors 
and  other  entities  that  normally 
purchase  commercial  paper. 

8.  Although  not  presently  intended. 
Applicants  may,  from  time  to  time,  issue 
and  offer  debt  securities  other  than  the 
Notes  ("Future  Securities")  for  sale  in 
the  United  States.  Any  such  offerings 
would  be  made  only  pursuant  to  a 
registration  statement  filed  under  the 
1933  Act,  or  pursuant  to  an  applicable 
exemption  from  such  registration 
provided  Applicants  have  received  an 
opinion  of  United  States  legal  counsel  or 
a  "no-action"  letter  issued  by  the  staff  of 
the  SEC  to  the  effect  that  the  proposed 
offering  may  be  made  pursuant  to  such 
exemption.  If  such  securities  are 
registered  under  the  1933  Act, 
Applicants  will  not  sell  such  securities 
until  the  registration  statement 
pertaining  thereto  has  been  declared 
effective  by  the  SEC. 

9.  Prior  to  issuance  of  any  Notes  or 
Future  Securities,  the  Bank  will 
expressly  accept  the  jurisdiction  of  any 
State  or  Federal  court  in  the  Borough  of 
Manhattan  in  the  City  and  State  of  New 
York  in  respect  of  any  legal  proceedings 
based  upon  the  Notes  or  Future 
Securities  or  the  Bank's  guarantee 
thereon,  and  will  also  appoint  an 
authorized  agent  in  New  York,  New 
York  to  accept  service  of  process  on 
behalf  of  the  Bank  in  respect  of  any  such 
action.  Such  consent  to  jurisdiction  and 
such  appointment  of  an  authorized  agent 
to  accept  service  of  process  will  be 
irrevocable  until  all  amounts  due  and  to 
become  due  with  respect  to  the  Notes  or 
Future  Securities  have  been  paid  in  full. 

.\pplicants'  Legal  Conclusion 

1.  Applicants  contend  that  it  is 
impractical  and  unnecessary  to  regulate 
either  of  them  under  the  1940  Act. 
Specifically,  Applicants  believe  that  the 
Bank  is  clearly  engaged  in  the 
commercial  banking  business  and  not  in 
the  business  of  investing,  reinvesting,  or 
trading  securities,  and  that  the  Company 
should  not  be  regulated  under  the  1940 
Act  because  it  will  ser\e  merely  as  a 
financing  conduit  for  the  Bank. 


Accordingly.  Applicants  submit  that  the 
requested  exemption  is  appropriate  in 
the  public  interest  and  consistent  with 
the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

Applicants'  Conditions 

1.  Applicants  undertake  to  ensure  that 
each  Dealer  will  provide  each  offeree  of 
the  Notes  in  the  United  States  with  a 
memorandum  ("Offering  Memorandum") 
briefly  describing  the  business  of  the 
Bank,  in  the  case  of  Notes  issued  by  the 
Bank,  and  the  business  of  both  the  Bank 
and  the  Company,  in  the  case  of  Notes 
issued  by  the  Company  and  guaranteed 
by  the  Bank.  Applicants  undertake  that 
each  Offering  Memorandum  will  also 
include  the  most  recent  annual  audited 
financial  statements  of  the  Bank, 
together  with  a  brief  description  of  the 
material  differences  betwen  the  Danish 
accounting  principals  utilized  in  the 
preparation  of  the  Bank's  financial 
statements  and  generally  accepted 
accounting  principles  as  applied  in  the 
United  States.  Applicants  additionally 
undertake  that  the  Offering 
Memorandum  will  be  at  least  as 
comprehensive  as  those  customarily 
used  in  offering  commercial  paper 
offerings  in  the  United  States  and  will 
be  updated  promptly  to  reflect  material 
changes  in  the  financial  condition  of  the 
Applicants. 

2.  Any  offering  of  Future  Securities 
will  be  made  on  the  basis  of  appropriate 
disclosure  documents  which  are  at  least 
as  comprehensive  as  those  used  in 
connection  with  the  proposed  issuance 
of  the  Notes  and  in  no  event  less 
comprehensive  than  those  customarily 
used  in  offerings  of  similar  securities  in 
the  United  States. 

For  the  SEC,  by  the  Division  of  Investment 
Management  pursuant  to  delegated 
authority. 
)onatbaD  G.  Katz. 
Secretary: 

[FR  Doc.  87-21572  Filed  9-17-87;  8:45  am] 
BILLING  CODE  S010-01-M 


[Rel.  No.  »C-15977;  (812-6803)] 

Benham  Target  Maturities  Trust  and 
Capital  Preservation  Fund,  Inc^ 
Application 

Date:  September  14. 1987. 

AGENCV:  Securities  and  Exchange 
Commission  ("SEC"). 

ACTION:  Notice  of  application  for 
exemption  and  approval  under  the 
Investment  Company  Act  of  1940  ("1940 
Act"). 


UM  I 
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Applicants:  Benham  Target  Maturities 
Trust  ("Target  Fund")  and  Capital 
Preservation  Fund,  Inc.  ("Money  Market 
Fund"). 

Relevant  1940  Act  Sections: 
Exemption  requested  pursuant  to 
sections  6(c)  and  17(b]  from  the 
provisions  of  sections  l"(a)(l)  and  (2) 
and  approval  sought  under  section  17(d) 
and  Rulel7d-1. 

Summary  of  Application:  Applicants 
seek  an  order  to  permit  the  Money 
Market  Fund  to  sell  its  shares  to,  and 
redeem  its  shares  from,  the  existing  and 
future  series  of  the  Target  Fund,  and  to 
permit  Benham  Management 
Corporation,  as  adviser  to  the  Money 
Market  Fund  and  the  Target  Fund,  to 
effect  such  purchases  and  sales  of 
shares  of  the  Money  Market  Fund  by  the 
Target  Fund. 

Filing  Dates:  The  application  was 
filed  on  July  24, 1987,  and  amended  on 
September  1. 1987. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m..  on 
October  9, 1987.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicants  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit,  or,  for 
attorneys,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Applicants,  c/o  Jeffrey  L.  Steele.  Esq.. 
Decheri  Price  &  Rhoads.  1730 
Pennsylvania  Avenue  NW.,  Washington. 
DC  20006. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  C.  Mira,  Staff  Attorney  (202) 
272-3033.  or  Brion  R.  Thompson,  Special 
Counsel  (202)  272-3016  (Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION: 
Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  which  may  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)  258-4300). 

Applicants'  Representations 

1.  The  Target  Fund  and  the  Money 
Market  Fund  are  registerd  under  the 
1940  Act  as  open-end.  diversified, 
management  investment  companies.  The 
Target  Fund  is  a  series  fund  currently 
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consisting  of  six  series  ("Series"). 
Applicants'  investment  adviser  is 
Benham  Management  Corporation 
('  BMC"),  a  wholly-owned  subsidiary  of 
Benham  Management  International. 
Applicants  request  that  the  order  sought 
hereby  extend  to  any  subsequently 
created  Series  of  Applicants  and  in 
connection  therewith,  undertake  that 
such  prospective  relief  will  be  availed  of 
only  upon  the  terms  and  conditions  set 
forth  in  the  application. 

2.  The  Money  Market  Fund  invests 
sole'y  in  short-term  U.S.  Treasury  debt 
securities  guai-anteed  by  the  direct  "full 
faith  and  credit"  pledge  of  the  United 
States  and  is  designed  as  a  cash  reser\'e 
investment  vehicle.  The  Series  of  the 
Target  Fund  invest  only  in  zero-coupon 
U.S.  securities  and  in  U.S.  Treasury  bills, 
notes  and  bonds.  The  Series  of  the 
Target  Fund  may  have  relHtively  small 
cash  reserves  emanating  from  a  variety 
of  sources,  including  interest  received 
on  portfolio  securities,  unsettled  or 
"failed"  securities  transactions,  cash 
a.nsing  from  the  liquidation  of 
investment  securities  to  meet 
anticipated  redemptions,  and  new 
monies  received  from  investors. 

3.  Applicants  state  that  BMC  will  be 
in  the  best  position  to  know  at  any  given 
moment  the  cash  reserves  held  by  the 
Series  of  the  Target  Fund,  to  know  the 
purpose  and  need  for  these  reserves, 
and  to  make  and  implement  decisions 
with  respect  to  the  investment  of  these 
reserves.  Applicants  further  state  that  if 
the  requested  order  is  granted.  B.MC 
could  immediately  invest  the  Target 
Fund's  uninvested  monies  into  the 
Money  Market  Fund  while  considering 
the  purchase  of  appropriate  portfolio 
securities  for  the  Series  of  the  Target 
Fund.  Applicants  assert  that  if  each 
Series  were  required  to  invest  small 
cash  balances  directly  in  U.S.  Treasury 
securities  rather  than  purchasing  shares 
of  the  Money  Market  Fund,  each  Series 
is  likely  to  be  adversely  affected  by 
increased  transaction  costs  and  reduced 
and  lost  investment  opportunities. 
Applicants  also  state  that  the  securities 
in  which  the  Target  Fund  invests  are 
normally  unavailable  in  small  lots  and 
that  it  often  proves  impractical  to  invest 
small  cash  balances  of  the  Series  of  the 
Target  Fund. 

4.  .^pplicants  represents  that  the 
proposed  transactions  will  comply  with 
the  limitations  set  forth  in  section 
12(d)(1)  and  will  not  result  in  layering  of 
sales  charges,  advisory  fees  or 
administrative  expenses.  BMC  will 
receive  no  additional  advisory  fee  based 
on  the  proposed  investments  in  the 
Money  Fund  because  such  investments 
will  be  removed  from  Lhe  base  upon 
which  the  advisory  fee  for  the  Target 


Fund  is  calculated.  Applicants  further 
represent  that  Benham  Financial 
Services.  Inc.,  Applicants' 
administrative  services  company  and 
transfer  agent,  will  receive  no  additional 
fee  based  on  the  proposed  investments 
in  the  Money  Market  Fund  because  such 
investments  will  be  removed  from  the 
base  upon  which  the  administrative  fee 
for  the  Target  Fund  is  calculated. 
Applicants  also  note  that  the  Money 
Market  Fund  does  not  impose  a  fee 
pursuant  to  a  Rule  12b-l  plan. 
Applicants  assert  that  because  the 
Series  of  the  Target  Fund  retain  the 
freedom  to  invest  cash  assets  directly  in 
U.S.  Treasury  securities,  there  exists  an 
independent  check  upon  the  investment 
of  the  Target  Fund's  assets  in  an 
investment  which  produces  a  non- 
competitive rate  of  return.  Conversely, 
the  Money  Market  Fund  reserves  the 
right  to  discontinue  selling  shares  to  the 
Series  of  the  Target  Fund  if  such  sales 
adversely  affect  its  portfolio 
management  and  operations. 

Applicants'  Legal  .Analysis 

1.  Applicants  request  an  order 
pursuant  to  sections  6(c).  17(b)  and  17(d) 
of  the  1940  Act.  and  Rule  17d-l 
thereunder,  to  permit  the  .Money  Market 
Fund  to  sell  to,  and  redeem  its  shares 
from,  the  Series  of  the  Target  Fund  and 
to  permit  BMC,  as  Applicants' 
investment  adviser,  to  effect  such 
purchases  and  sales  of  shares  of  the 
Money  Market  Fond  by  the  Series  of  the 
Target  Fund.  Because  the  Money  .Market 
Fund  and  the  Target  Fund  have  a 
common  investment  adviser  they  may 
be  deemed  affiliated  persons  within  the 
meaning  of  section  2(a)(3).  Therefore, 
the  issuance  of  Money  Market  Fund 
sha.-es  to  Series  of  the  Target  Fund  may 
be  deemed  a  sale  of  securities  to  a 
registered  in\  estment  company  by  an 
affiliated  person  of  such  company  in 
violation  of  section  17(aJllj  of  the  1940 
Act.  Conversely,  the  redemption  by 
Money  Market  Fund  of  its  share  may  be 
deemed  a  purchase  of  secu-'^ities  by  a 
registered  investmemt  company  from  an 
affiliated  person  thereof,  in  violation  of 
section  17(a)(2)  of  the  1940  Act.  Finally, 
pursuant  to  section  17(d)  of  the  1940  Act 
and  Rule  17d-l  thereunder,  the 
contemplated  transactions  may  be 
deemed  a  joint  arrangement  requiring 
prior  SEC  approval  under  Rule  17d-l. 

2.  Applicants  submit  that  the 
proposed  transactions  satisfy  the 
section  17(b)  standard  for  exemption 
from  section  17(a).  In  this  regard. 
Applicants  point  out  that  the  Money 
Market  Fund  will  always  sell  to.  and 
redeem  from  the  Target  Fund  at  net 
asset  value,  and  all  administrative  and 
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management  fees  will  be  waived  with 
respect  to  transactions  involving  the 
Target  Fund.  Thus,  the  consideration 
paid  will  ve  fair  and  reasonable  and  no 
overreaching  will  occur.  Moreo\er.  the 
proposed  affiliated  transactions  were 
I'.pproved  by  the  Target  Funds 
shareholders  thereby  making  the 
proposal  consistent  with  the  Target 
Fund's  investment  policies.  Applicants 
also  submit  that  the  proposed 
transactions  are  consistent  with  the 
purposes  of  the  1940  Act. 

3.  Applicants  contend  that  their 
proposal  provides  no  basis  on  which  to 
predict  that  either  Applicant,  or  Series 
thereof,  would  receive  greater  benefits 
than  another.  Applicants  represent  that 
the  Series  will  participate  in  the 
proposed  transactions  on  the  same 
basis,  and  thus,  that  neither  Applicant 
will  participate  in  a  transaction  on  a 
basis  "different  from  or  less 
advantageous"  than  that  of  any  other 
participant.  Applicants  note  that 
although  BMC  as  adviser,  may 
experience  nominal  cost  savings  and 
administrative  convenience,  the  most 
significant  benefit  is  the  elimination  of 
the  need  to  invest  relatively  small  sums 
of  money  in  cash  instruments.  F'inally, 
Applicanls  contend  that  no  conflict  of 
interest  exists  between  or  among  the 
Applicants  or  the  respective  Series,  and 
that  no  inherent  bias  exists  to  favor  one 
Applicant  or  Series  thereof  over 
another. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  pursuant  to  delegated 
aiithontv- 
lonathan  G.  Katz, 
St'crclary: 
|FR  Doc.  87-21573  Filed  9-17-87;  8.45  am) 

BILLING  CODE  B010-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

(Order  87-9-35,  Docket  405081 

Proposed  Revocation  of  the  Section 
401  Certificate  of  Air  Atlanta,  Inc. 

AGENCY:  Department  of  Transportation. 

Office  of  the  Secretary. 

action:  Notice  of  order  to  show  cause. 


summary:  The  Department  of 
Transpcrtation  is  directing  all  interested 
persons  to  show  cause  why  it  should  not 
issue  an  order  revoking  the  certificate  of 
Air  Atlanta,  Inc..  issued  under  section 
401  of  the  Federal  Aviation  Act. 

DATE:  Persons  wishing  to  file  objections 
should  do  so  no  later  than  September  30. 
1987. 


ADDRESS:  Responses  should  be  filed  in 
Docket  40.^508  and  addressed  to  the 
Documentary  Services  Division, 
Department  of  Transportation.  400  7th 
Street  SW.,  Room  4107,  Washington,  DC, 
20590,  and  should  be  served  on  the 
parties  listed  in  Attachment  A  to  the 
order. 

FOR  RJRTHER  INFORMATION  CONTACT: 

Mary  Catheriiie  Terry.  Air  Carrier 
Fitness  Division,  P-56,  U.S.  Department 
I  f  Transportation,  400  7th  Street  SW., 
Washington,  DC  20590,  (202)  366-2343. 

Dated:  September  15. 1987. 
Philip  W.  Hasclline, 

Deputy  Assistan!  Secretary  for  Policy  and 

International  Avoirs. 

|FR  Doc.  87-21651  Filed  9-17-87;  8:45  am] 

BIUJNG  COOE  49lO-«2-M 


Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Week 
Ended  September  11.  1987 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  Supbart  Q  of  the 
Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
answers,  conforming  application,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  No.  45127 

Date  Filed:  September  8. 1987. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  October  6, 1987. 

Description:  Application  of  Pan  Am 
Express,  Inc.  pursuant  to  section  401  of 
the  Act  and  Subpart  Q  of  the 
Regulations,  requests  a  certificate  of 
public  convenience  and  necessity  to 
engage  in  interstate  and  overseas 
scheduled  air  transportation  of  persons, 
property  and  mail. 

Doclet  No.  45130 

Date  Filed:  September  8. 1987. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  October  6, 1987. 

Description:  Application  of 
Continental  Airlines,  Inc.  pursuant  to 
section  401  of  the  Act  and  Subpart  Q  of 
the  Regulations,  for  renewal  of  its 
certificate  of  public  convenience  and 
necessity  for  Route  368  authorizing 


foreign  air  transportation  of  persons, 
property  and  mail  between  Houston, 
Texas  and  Acapulco,  Mexico. 

Docket  No.  45131 

Date  Filed:  September  8,  1987. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  October  6, 1987. 

Description:  Application  of 
Continental  A.irlines.  Inc.  pursuant  to 
section  401  of  the  Act  and  Subpart  Q  of 
the  Regulations,  for  renewal  of  its 
certificate  of  public  convenience  and 
necessity  for  Route  381,  authorizing 
foreign  air  transportation  of  persons, 
property  and  mail  between  the 
coterminal  points  of  New  Orleans. 
Louisiana,  Houston  and  Dallas/Ft. 
Worth.  Texas  and  the  coterminal  points 
of  Maracaibo  and  Caracas.  Venezuela. 

Docket  No.  45134 

Date  Filed:  September  11. 1987. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  October  9,  1987. 

Description:  Application  of  Soundair 
Corporation  pursuant  to  section  402  of 
the  Act  and  Subpart  Q  of  the 
Regulations,  requests  a  foreign  air 
carrier  permit  to  operate  a  class  9-2. 
International,  Regular  Specific  Point, 
commercial  air  ser\  ice  to  transport 
persons,  goods  and  mail,  using  fixed 
wing  aircraft  between  Toronto,  Ontario, 
Canada,  and  the  co-terminal  points  of 
Harrisburg/Allentown.  Pennsylvania. 

Docket  No.  39959 

Date  Filed:  September  11, 1987. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  October  9, 1987. 

Description:  Application  of 
Hispaniola  Airways,  C.  Por  A.,  pursuant 
to  section  402  of  the  Act  and  Subpart  Q 
of  the  Regulations,  requests  renewal  of 
its  foreign  air  carrier  permit  authorizing 
the  carriage  of  persons,  property  and 
mail  in  foreign  air  transportation  over 
the  following  routes;  Between  Puerta 
Plata,  Dominican  Republic  and  the 
terminal  point.  Miami.  Florida:  Between 
Puerta  Plata,  Dominican  Republic  and 
the  terminal  point,  San  Juan,  Puerto 
Rico:  Between  Puerta  Plata,  Dominican 
Republic  and  the  terminal  point.  New 
York,  New  York. 
Phyllis  T.  Kayior. 

Chief.  Documentary  Services  Division. 
[FR  Doc.  87-21652  Filed  9-17-87:  8:45  am) 

BILLING  CODE  4910-62-M 
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Federal  Aviation  Administration 

Advisory  Circular  on  Circuit  Protective 
Device  Accessibility 

agency:  Federal  Aviation 
Administration  fFAA).  DOT. 
ACTION:  Notice  of  availability  of 
proposed  advisory  circular  (AC] 
25.1357-1,  and  request  for  comments. 

SUMMARY:  This  notice  announces  the 
availability  of  an  requests  comments  on 
a  proposed  advisory  circular  (AC) 
pertaining  to  circuit  protective  device 
accessibility.  This  notice  ia  necessary  to 
give  all  interested  jjersons  an 
opportunity  to  present  their  views  on  the 
proposed  AC. 

DATE:  Comments  must  be  received  on  or 
before  January  18,  1988. 

ADDRESS:  Send  all  comments  on  the 
proposed  AC  to:  Federal  Aviation 
Administration,  Attention:  Transport 
Standards  Staff,  ANM-110,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168.  Comments  may  be  inspected  at 
the  above  address  between  7:30  a.m. 
and  4:00  p.m.  weekdays,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jan  Thor.  Transport  Standards  Staff,  at 
the  address  above,  telephone  (206)  432- 
2127. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

A  copy  of  the  draft  AC  may  be 
obtained  by  contacting  the  person 
named  above  under  "FOR  FURTHER 
iNFORMATiom  CONTACT."  Interested 
persons  are  invited  to  comment  on  the 
proposed  AC  by  submitting  such  written 
data,  views,  or  arguments,  as  they  may 
desire.  Commenters  should  ident)fy  AC 
25.1357-1  and  submit  comments,  in 
duplicate,  to  the  address  specified 
above.  All  communicatifHis  received  on 
or  before  the  closing  date  for  comments 
will  be  considered  by  the  Transptort 
Standards  Staff  before  issuing  the  final 
AC 

Background 

The  proposed  advisory  circular  (AC) 
sets  forth  two  specific  methods,  either  of 
which  is  considered  to  provide  an 
acceptable  means  of  compliance  with 
the  accessibility  requirement  of 
§  25.1357(d).  This  requirement  provides 
that  the  circuit  protective  device(s]  used 
for  the  power  supply  wire(s)  for  each 
load  (system,  subsystem,  equipment, 
component,  or  part)  that  is  essential  to 
safety  in  flight  be  accesible  so  that  the 
flightcrew  can  readily  restore  power 
following  its  automatic  disconnection 


during  flight.  The  two  methods  are 

provided  for  guidance  purposes  and  as 

examples  of  methods  that  hav«  been 

and  would  be  found  acceptable.  Issued 

in  Seattle  Washington,  on  September  2. 

1987. 

Leroy  A.  Keith, 

Manger,  Aircraft  Certification  Division. 
ANM-IOO. 

[FR  Doc.  87-21648  Filed  9-17-87;  8;45  am) 

BILLING  COOe  «t1»-13-ll 


Approvai  of  Noise  Compatibiiity 
Program  Revision;  Hartsfietd  Atlanta 
Intemattonai  Airport,  Atlanta,  GiA 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice. 

SUMMARY:  The  FAA  announces  its 
findings  on  the  noise  compatibility 
program  revision  submitted  by  the  City 
of  Atlanta  under  the  provisions  of  Title  I 
of  the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Pub,  L.  9&-193) 
and  14  CFR  Part  150.  These  findings  are 
made  in  recognition  of  the  description  of 
federal  and  non-Federal  responsibilities 
in  Senate  Report  No.  96-52  (1980).  On 
October  16,  1984,  the  FAA  determined 
that  the  noise  exposure  maps  submitted 
by  the  City  of  Atlanta  under  Part  150 
were  in  compliance  with  applicable 
requirements.  On  April  10.  1985,  the 
Administrator  approved  the  Hartsfield 
Atlanta  International  Airport  noise 
compatibility  program,  and  on  June  25, 
1987.  the  Administrator  approved  a 
revision  to  the  noise  compatibility 
program.  No  program  elements  relating 
to  new  or  revised  flight  procedures  for 
noise  abatement  were  proposed  by  the 
airport  operator  in  the  onginal  or 
revised  noise  compatibility  program. 

EFFECTIVE  DATE:  The  effective  date  of 

the  F.A.A's  approval  of  the  Hartsfield 
Atlanta  International  Airport  noise 
compatibility  program  revision  is  June 
25.  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  V.  Prouty,  Program  Manager. 
Atlanta  .Airports  District  Office.  Suite 
310,  3420  Norman  Berry  Drive. 
Hapeville.  Georgia  30354,  telephone 
(404)  763-7631.  Documents  reflecting  this 
FAA  action  may  be  obtained  from  the 
same  individual. 

SUPPLEMENTARY  INFORMATION:  This 

notice  announces  that  the  FAA  has 
given  Its  overall  approval  to  the  noise 
compatibility  program  revision  for 
Hartsfield  Atlanta  International  Airport. 
effective  June  25.  1987. 

Under  section  104(a)  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  "the  Act"),  an 


airport  operator  who  has  previously 
submitted  a  noise  exposure  map  may 
submit  to  the  FAA  a  noise  compatibility 
program  which  sets  forth  the  measures 
taken  or  proposed  by  the  airport 
operator  for  the  reduction  of  existing 
noncompatible  land  uses  and  prevention 
of  additional  noncompatible  land  uses 
within  the  area  covered  by  the  noise 
exposure  maps.  The  .^ct  requires  such 
programs  to  be  developed  in 
consultation  with  interested  and 
affected  parties,  including  local 
communities,  gov  eminent  agencies, 
airport  users,  and  FA.A  personnel. 
Each  airport  noise  compatibility 
program  developed  in  accordance  with 
the  Federal  .Aviation  Regulations  (FAR) 
part  150  is  a  local  program,  not  a  Federal 
program.  The  FAA  does  not  substitute 
its  judgment  for  that  of  the  airport 
proprietor  with  respect  to  which 
measures  should  be  recommended  for 
action.  The  FAA's  approval  or 
disapproval  of  FAR  Part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
Part  150  and  the  .Act  and  is  limited  to  the 
following  determinations: 

a.  The  noise  compatibility  program, 
including  revisions,  was  developed  in 
accordance  with  the  provisions  and 
procedures  of  FAR  Part  150; 

b.  Program  measures  are  reasonably 
consistent  with  achievmg  the  goals  of 
reducing  existing  noncompatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses: 

c.  Program  measures  wouid  not  create 
an  undue  burden  on  interstate  or  foreign 
commerce,  unjustly  discriminate  against 
types  or  classes  of  aeronautical  uses. 
violate  the  terms  of  airport  grant 
agree.ments,  or  intrude  into  areas 
preempted  by  the  Federal  government: 
and 

d.  Program  measures  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  the  navigable 
airspace  and  air  traffic  control  systems. 
or  adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitations  with  respect  to 
FAA's  approval  of  the  airport  noise 
compatibilit\-  program,  including 
revisions,  are  delineated  m  FAR  Part 
150.  §  150.5.  Approval  is  not  a 
determination  concerning  the 
acceptability  of  land  uses  under  federal, 
slate,  or  local  law.  Approval  does  not  by 
itself  constitute  an  F.AA  implementing 
action.  A  request  for  federal  action  or 
approval  to  implement  specific  noise 
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compatibility  measures  may  be  required, 
and  an  FAA  decision  on  the  request 
may  require  an  environmental 
assessment  of  the  proposed  action. 
Approval  does  not  constitute  a 
commitment  by  the  FAA  to  Financially 
assist  in  the  implementation  of  the 
program  nor  a  determination  that  all 
measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
F,\A  under  the  Airport  and  Airway 
Improvement  Act  of  1982.  Where  federal 
funding  is  sought,  requests  for  project 
grants  must  be  submitted  to  the  FAA 
Airports  District  Office  in  Atlanta, 
Georgia. 

The  City  of  Atlant?  submitted  to  the 
FAA  on  June  19,  1984,  the  noise 
exposure  maps,  descriptions,  and  other 
documentation  produced  during  the 
noise  compatibility  planning  study 
conducted  from  1982  through  1984  The 
Hartsfield  Atlanta  International  Airport 
noise  exposure  maps  were  determined 
by  FAA  to  be  in  compliance  with 
applicable  requirements  on  October  16. 
1984.  Notice  of  this  determination  was 
published  in  the  Federal  Register  on 
October  29,  1984. 

The  revised  Hartsfield  Atlanta 
International  Airport  study  contains  a 
proposed  noise  compatibility  program 
comprised  of  actions  designed  for 
phased  implementation  by  airport 
management  and  adjacent  jurisdictions 
from  the  date  of  study  completion  to  the 
year  1987  and  beyond.  It  was  requested 
that  the  FAA  evaluate  and  approve  this 
material  as  a  noise  compatibility 
program  revision  as  described  in  section 
104(b)  of  the  Act.  The  FAA  began  its 
review  of  the  program  revision  on 
Jtinuary  14. 1987.  and  was  required  by  a 
provision  of  the  Act  to  approve  or 
disapprove  the  program  revision  within 
180  days  other  than  the  use  of  new  flight 
procedures  for  noise  control.  Failure  to 
approve  or  disapprove  such  program 
revision  within  the  180-day  period  shall 
be  deemed  to  be  an  approval  of  such 
revision. 

The  submitted  program  contained  five 
proposed  actions  for  noise  mitigation, 
three  of  which  were  changed  by  the 
proposed  program  revision.  The  FAA 
completed  its  review  and  determined 
that  the  procedural  and  substantive 


requirements  of  the  Act  and  FAR  Part 
150  have  been  satisfied.  The  overall 
program  revision,  therefore,  was 
approved  by  the  Administrator  effective 
lune  25,  1987. 

Outright  approval  was  granted  for  all 
proposed  revisions  to  the  specific 
program  elements. 

These  determinations  are  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Administrator  on  June  25,  1987. 
The  Record  of  Approval,  as  well  as 
other  evaluation  materials  and  the 
documents  comprising  the  submittal,  are 
available  for  review  at  the  FAA  office 
listed  above  and  at  the  administrative 
offices  of  the  Commissioner  of  Aviation, 
Hartsfield  Atlanta  International  Airport. 

Issued  in  Atlanta.  Georgia,  September  4, 
1987 

Samuel  F.  Austin, 

Manager.  Atlanta  Airports  District  Office. 
[PR  Doc,  87-21639  Filed  9-17-87;  8:45  am] 

BILLING  CODE  4910-13-M 


Closing  of  Flight  Service  Station  at 
Needles,  CA 

Notice  is  hereby  given  on  or  about 
August  28. 1987,  the  Flight  Service 
Station  at  Needles,  California,  will  be 
closed.  Services  to  the  general  aviation 
public  of  Needles,  formerly  provided  by 
this  office,  will  be  provided  by  the  Flight 
Service  Station  in  Riverside,  California. 
This  information  will  be  reflected  in  the 
reissuance  of  the  FAA  Organization 
Statement. 

Issued  in  Lawndale,  California,  on  August 
26,  1987. 

(Sec  313(al,  72  Stat,  752;  49  U.S.C.  1354) 
Arlene  B.  Feldman, 

Acting  Director.  Western-Pacific  Region. 
[FR  Doc.  87-21649  Filed  9-17-87;  8:45  am] 
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fSummary  Notice  No.  PE-87-214] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received  and  Dispositions  of 
Petitions  Issued 


AGENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 


ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  {14  CFR  Part 
11).  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of.  and 
participation  in.  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 

DATE:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before:  October  8. 1987. 

ADDRESS:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration.  Office  of  the  Chief 
Counsel.  Attn:  Rules  Docket  (AGC-204). 

Petition  Docket  No. ,  800 

Independence  Avenue.  SW., 
Washington.  DC.  20591. 

FOR  FURTHER  INFORMATION  CONTACT: 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-204],  Room  91 5G, 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue  SW., 
Washington.  DC  20591;  telephone  (202) 
267-3132. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  DC,  on  September  10. 
1987. 

Denise  D.  Hall. 

Acting  Manager.  Program  Management  Staff. 


Petitions  for  Exemption 


Oocket 

No 


PetitiCKie' 


Regulatons  affected 


DescnptKjn  of  reliel  sought 


-- 


24344  I  General  Electnc... 


25314     Basief  Pligtil  Service,  Inc. 


14  CFR  145,73 


14  CFR  121  343.  121  359.  and  121.360. 


To  allow*  pe'itionor  to  perfofrri  ma*ntenanct  preventive  mainienance  and  a''ef- 
ations  on  components  ol  GF6-6,  CF6-50,  CF6-eO,  and  CFM56  engines  utilized 
m  U  S  .registered  aircraft  without  regard  to  the  geograph<  scope  of  their 
operations 

To  allow  petit.onef  to  operate  turbtne-engmo-powe  ed  DC-3  cargo  aircraft  without 
the   equipment   required   Dv   these   regulations    D&nted.    Seplernaor    f.    196^ 
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Petitions  for  Exemption— Continued 


Docket 
No 


15598 


12638 


25122 


24819 


PfetiTic^ef 


Embfy-Rxidte  Aefooauoeal  Univewty  . 


*«  T<«Bsoon  Asaocuben  ot  Ameinra 


Wings  Wea  Airtlnei,  inc  . 


United  AKknes .._ 


Regutaiiois  attecleO 


14  CF«  Part  14t.  Appendices  A.  C,  D   F  and 


14  C^n  in  98  a"d  12V3514«). . 


14  CFH  >36  18T(aH2).. 


14  CFR  Part  121    ADpendm  H_ 


De&cnption  01  reimi  so^anx 


"c  acow  pertic*'  re  contin-^e  to  pfaauaie  itt-aeTU  a^^  rhev  r^s^e  beer  ttajned 
to  a  Beroonanc*  siaioa'n  neiead  ol  "eouw^no  rrwmmon-  t>iB(  Higft  time  This 
•«enipi>on  does  lol  akcM  'eaucbor,  of  the  mm.'mm  »oio  cro»»-cou"try  tligM 
erne  ol  Par,  -41    u-S'-.'ec  A.a;„sj  J-    -s^- 

Te  allow  oelitone'  Ic  opefate  lartxtv  airpfane?  o"  cerai^  •ajtes  betweer  ce^arn 
Sp»  tor*  ocea-ia:  co"iroi  ares  fvtrmg  oomra  arMl  San  Juan.  Pjano  R<cc  «t.!P 
one  of  ni«3  instaiteo  ittgn  treouencv  comman.cattons  systems  irtopefaii**  at  ire 
Iwne  o*  oepanj'e  a^  wi:nout  maintaining  twc-wav  raoic  co'T^''>u'>»ca''ons 
oenxeen  eaoi  arroiane  a»0  atsoalcti  a«ice  along  ttie  named  routes.  5>iC«<i  tc 
cenair  conditions   Ci-avea  A^g^js!  S7    r56/ 

'c  ato*  petitioner  tc  owaie  ■•i  Sweannoen  S«  rr'AC  ijie'.i.;  .1  airp;i-»s  .^'.oei 
matrunjent  fttgni  rj.es  01  visua  tliqnt  rj«es  ova*  the  foe  »na  pe"T>it  an  aite"--ait 
ineana  01  co-npiiance  wf-  :f^«  penor>nance  iwjuifeBieria  ana  tn«  j»»  oi 
P'ocedures  lor  co-Tpnance  ontn  t^e  en  -ouie  iinitations  Grtniea  Sec'emoei  I 
1987 

Tc  allot*  oe-to'-e-  ;'*  ccnmueo  use  of  its  intenm  Stmjiaiof  uog-aae  Plan  t 
perr-vt  Pnase  :  hainrng  anc  cnecjiing  in  a  Pnase  1  L-iOf-VC  st-nuiaia  a->oe- 
an  atliroved  Pna?p  tiA  fannc  cogra^  ano  tc  extend  trie  ;erm.r,at,on  oate  01 
Unileo  Airlines   rte'r-  s-uiaioi  ^oqiaoe  Piar  Ic  Decenbei  31    198"    Cescw 


|FR  Doc.  87-21647  Filed  9-17-87;  8:45  am] 
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National  Highway  Traffic  Safety 
Administration 

i  Docket  No.  80-9;  Notice  2 1 

Request  tor  Cofninents  on  Use  of 
Reflective  M^erial  for  Increasing  the 
Conspicuity  of  Large  Truclts 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  request  for  comments. 

summary:  This  notice  requests 
comments  concerning  the  use  of 
reflective  material  to  increase  the 
conspicuity  of  large  trucks  and  trailers. 
Numerous  studies  have  shown  that  there 
may  be  a  potential  for  reduction  in  the 
frequency  with  which  other  vehicles 
crash  into  large  articulated  trucks 
following  treatment  of  the  trucks  with 
retroreflective  material.  The  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  has  recently  completed  a  fleet 
study  in  which  large  articulated  trucks 
were  treated  with  retroreflective 
material  in  a  manner  designed  to 
increase  their  conspiin.!ity.  The 
conc'usion  reached  by  the  contractor 
was  tha;  trailers  equipped  with  this 
material  were  involved  in 
approximately  15%  fewer  road  crashes 
(significant  at  p.  .(W).  However,  the 
results  obtained  are  of  course  sensitive 
to  which  crashes  are  considered 
relet,  ant,  their  number,  and  'he 
statistical  methods  used  to  evaluate  the 
data,  etc.  NHTSA  is  seeking  comments 
relative  to  these  issues  as  they  pertain 
to  the  research  results  (Docket  .\o  80-9: 
Notice  2).  as  well  as  obtaining 
information  regarding  the  experiences  of 
others  with  the  use  of  reflective 
conspicuity  enhancements.  Of  particular 


interest  are  comments  concernmg 
benefits,  longevity,  and  any  mslallation 
and  mamtenance  problems  associated 
with  the  use  of  relfective  matenais  on 
large  articulated  trucks.  The  a.gencv 
seeks  comments  from  the  trucking 
industry,  truck  and  trailer 
manufacturers,  and  other  interested 
persons,  includmg  the  general  public,  on 
these  issues  as  wrell  as  on  any  related 
issues  commentors  may  choose  to 
provide. 

DATE:  Closing  date  for  comments  is 
.November  9.  198". 

ADDRESS:  Comments  should  refer  to  the 
docket  numiber  and  notice  number  and 
be  submitted  to:  Docket  Section.  Room 
5109.  -N'assif  Bu-.lding,  400  Seventh  Street 
S\V.,  Washington,  DC  20590,  [Docket 
hours  are  from  8  a.m.  to  4  p.m.), 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Edwards,  Office  of  Crash 
Avoidance  Research,  National  Highway 
Traffic  Safety  Administration.  400 
Seventh  Street  SVV.,  Washington.  DC 
20590,  (202-366-5677). 
SUPPLEMENTARY  INFORMATION:  In  .May, 

1980.  NHTSA  issued  an  advance  notice 
of  proposed  rulemaking  (.\PRM)  to 
amend  Federal  Motor  Vehicle  Safety 
Standard  No.  108.  The  objective  of  the 
proceeding  was  to  improve  the 
noticeability  of  large  articulated  trucks 
through  the  use  of  enhanced  markings 
and/or  lights  as  a  means  of  reducing 
their  involvem.ent  m  crashes  where  the 
trailer  unit  was  st.'-uck  in  the  rear  or  side 
(45  FR  35405:  May  27,  1900).  Of 
particular  interst  to  NHTSA  was  the 
potential  utility  of  reflective  material  as 
a  means  o"  enhancing  truck  conspicuity. 
A  centra,  theme  e.xpressed  a.mong  the 
com.men's  to  the  .ANPR.M  was  the  need 
to  undertake  a  systematic  approach  to 
the  development  of  an  integrated  set  of 
large  truck  lighting,  signaling,  and 
marking  requirements  rather  than 


merely  to  modify  existing  requirements 

to  require  additional  devices  without 
any  assessment  of  their  utility  given 
existing  lighting/marking  regutafions. 

Shortly  before  the  .■\.\PRM  was 
issued,  .NHTSA  had  initiated  a  three 
phase  research  project  the  obiertne  of 
wh;ch  was  to  develop  and  evaludte  an 
optimal  confifiuratron  of  trailer  markings 
and  lights.  MTTS-A's  desire  to  undertake 
improvements  in  the  lighting  and 
marking  rpquirements  for  large 
combination  unit  trucks  was  based 
largely  on  the  results  of  se\'era!  studies 
of  large  truck  crashes,  all  of  which  found 
that  in  many  of  these  crashes  the  driver 
of  the  other  vehicle  did  not  appear  to 
detect  the  presence  of  the  large  truck  in 
time  to  avoid  a  collision  On  the  basis  of 
these  findings  it  was  concluded  that 
im.provements  in  the  conspic-j!t\  of 
these  vehicles  might  reduce  the 
frequency  with  which  they  were 
in\olved  m  these  types  of  crashes. 

The  initial  phase  of  this  project 
consisted  of  a  review  of  available 
literature  and  accident  data,  the  results 
of  which  indicated  that  crashes  wherein 
conspicuity  of  the  truck  might 
conceivably  be  a  factor  were  about 
equall  distributed  between  day  and 
night,  and  involved  collisions  with  both 
the  sides  and  rear  of  the  trailer 
Subsequent  to  these  findings,  a  si-nes  of 
laboratory  and  field  studies  was 
initiated  to  devise  a  means  of  marking 
large  tractor-trailers  so  as  to  improve 
drivers'  abilities  to: 

(1)  Quickly  and  accurately  identify 
large  trucks  in  the  traffic  stream. 

(2)  Estimate  their  distance  from  large 
trucks. 

(3)  Judge  their  rate  of  closure. 

The  most  effective  marking  scheme 
identified  in  these  studies  consisted  of  a 
strip  of  alternating  colors  outlining  the 
side  and  rear  perimeters  of  the  trailer. 
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A  fleet  test  of  a  variation  of  this 
marking  scheme  was  initiated  to 
establish  the  safety  benefits  of  this 
approach  to  enhancing  large  truck 
cunspicuity.  This  marking  scheme 
consisted  of  a  2-inch  wide  strip  of 
retroreflective  tape  alternately  hatched 
red  and  white,  ur  blue  and  white, 
outlming  the  lower  side  rail  and  rear 
perimeter  of  the  trailer.  A  total  of  3,820 
trailers  chosen  at  random  from  the  fleets 
t)f  participating  trucking  firms  was 
involved  in  the  fleet  study.  Half  were 
marked  with  the  experimental 
f;onspicuity  treatment,  half  were  not. 
During  the  23  month  evaluation  period, 
each  group  accumulated  over  106  million 
trailer  miles  of  travel  The  reported 
results  of  this  fleet  test  indicated  a 
reduction  of  approximately  IS''. 
i^ignificant  at  p  .09)  in  crashes 
considered  relevant  by  the  contractor 
performing  this  study.  However,  it  is 
e\  ident  that  which  crashes  are  deemed 
relevant  to  conspicuity  treatment 
significantly  affect  the  overall  results, 
and  the  conclusions  derived  from  those 
results  In  addition,  the  number  of 
accidents  considered  necessary  for 
determining  effectiveness  and  the 
statistical  methods  used  to  analyze 
study  data  must  be  considered. 
Therefore,  the  agency  is  soliciting 
opinions  from  outside  persons  on  their 
evaluation  of  these  aspects  of  the  study. 
To  make  such  evaluations  feasible,  a 
version  of  the  contractor's  data  base  is 
being  placed  in  Docket  No.  80-9:  Notice 
2. 

f-'mal  reports  for  Phases  1  and  II  are 
referenced  in  Docket  No.  80-9;  Notice  2 
and  can  be  reviewed  in  NHTSA 
Technical  Reference  Division.  Room 
5108.  Nassif  Building.  A  fmal  report  of 
the  fleet  test  phase  of  this  project 
(Contract  No.  DTNH22-8O-C-07034)  will 
be  referenced  in  the  same  docket  in 
September  of  1987.  NHTSA  seeks 
comments  on  each  of  these  reports  as 
welt  as  comments  regarding  the 
experiences  of  others  with  the  use  of 
reflective  conspicuity  enhancements.  Of 
particular  interest  are  comments 
concerning  benefits,  longevity,  and  any 
installation  and  maintenance  problems 
associated  with  the  use  of  reflective 
m.a'erials  on  large  articulated  trucks 
The  agency  seeks  comments  from  the 
trucking  industry,  truck  and  trailer 
manufacturers,  and  other  interested 
persons,  including  the  general  public,  on 
these  issues  as  well  as  any  on  related 
issues  commentors  may  choose  to 
provide. 

Findings  from  other  evaluations  of 
conspicuity  enhancements  also  indicate 
reduced  crash  experience  for  treated 
vehicles.  While  not  all  of  these  studies 


meet  accepted  prerequisites  for 
scientifically  valid  evaluations,  all 
concluded  that  conspicuity 
enhancement  reduces  crash 
involvement.  Among  these  are  studies 
by  the  Greyhound  Bus  Lines.  U.S.  Army. 
U.S.  Post  Office,  and  the  Toronto  Transit 
Authority.  Summaries  of  these  and  other 
studies  are  presented  in  SAE  Paper 
830566.  and  the  28th  Annual 
Proceedings,  American  Association  of 
Automotive  Medicine,  October  8-10, 
1984.  Denver.  Colorado,  PP  63-68. 
Copies  of  both  documents  are  available 
in  the  docket. 

NHTSA  believes  that  there  continue 
to  be  questions  which  must  be  answered 
before  decisions  on  whether  to  proceed 
with  rulemaking  can  be  made.  To  this 
end  NITTSA  is  considering  additional 
research  in  this  area,  and  would 
appreciate  any  data  or  information  on 
the  following: 

Brightness — How  "bright"  must  this 
material  be  to  improve  conspicuity?  At 
present  reflective  materials  can  be  made 
with  such  high  reflectivity  that  they  may 
create  discomfort  or  disabling  glare. 

Viewing  Angle — At  what  angles  of 
view  should  conspicuity  markings 
remain  reflective?  Presently  available 
materials  vary  widely  in  this 
characteristic,  some  remaining  effective 
only  through  relatively  small  viewing 
angles. 

Colors — What  consideration  should 
be  given  to  color? 

Reflective  Logos — Should  reflective 
conspicuity  treatments  accommodate 
reflective  logos  and  other  reflective 
markings  used  in  the  trucking  industry? 

Trailer  Types — What  patterns  are 
best  for  trailer  types  other  than  vans? 
Only  markings  for  vans  were  addressed 
in  NHTSA's  sponsored  study  of  large 
truck  conspicuity  enhancements.  While 
this  trailer  type  represents  the  vast 
majority  of  trailers,  conspicuity 
markings  could  be  cost  beneficial  for 
other  trailer  types  such  as  tankers,  flat 
beds,  and  auto  carriers. 

NHTSA  is  interested  in  obtaining 
comments  as  to: 

1.  The  NHTSA  research  conducted  to 
date  as  described  in  the  three  reports 
DOT-HS-80&-100,  DOT-HS-806-098. 
and  DOT-HS-B06-923,  included  in 
Docket  No.  BO-9:  Notice  1. 

2.  Additional  data  regarding  reflective 
conspicuity  treatments,  including  fleet  or 
individual  experience.  In  particular, 
NHTSA  is  interested  in  obtaining  crash 
data  or  other  documented  experience 
which  could  be  used  to  assess  the 
potential  benefits  and/or  problems 
associated  with  using  this  approach  to 
increasing  truck  conspicuity. 


3.  The  general  public's  opinion  of  this 
approach  to  improving  large  truck 
conspicuity. 

4.  Manufacturer's  data  and  actual 
field  experience  with  the  longevity  of 
reflective  conspicuity  treatments  in 
regards  to  any  changes  in  its 
photometric  properties,  maintenance 
problems,  and  durability. 

5.  Potential  benefits  and  disbenefits  of 
using  this  material  to  increase  the 
conspicuity  of  large  trucks. 

Interested  persons  are  invited  to 
submit  comments  in  response  to  this 
request.  It  is  requested,  but  not  required, 
that  10  copies  be  submitted. 

All  comments  must  be  limated  to  no 
more  than  15  pages  in  length.  (49  CFR 
553.21).  Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  included 
purportedly  confidential  information, 
should  be  submitted  to  the  Chief 
Counsel.  NHTSA.  at  the  street  address 
given  above,  and  seven  copies  from 
which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section,  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
regulation,  49  CFR  Part  512. 

All  comments  submitted  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered,  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address  both  before  and  after  that  date. 
To  the  extent  possible,  comments  filed 
after  the  closing  date  will  also  be 
considered.  However,  agency  decision 
making  may  proceed  at  any  time  after 
that  date  and  comments  received  after 
the  closing  date  and  too  late  for 
consideration  in  regard  to  the  action  will 
be  treated  as  suggetions  for  futu-^e 
rulemaking  NHTSA  will  continue  to  file 
relevant  material  as  it  becomes 
available  in  the  docket  after  the  closing 
date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose,  in  the 
envelope  with  their  comments,  a  self 
addressed  stamped  postcard.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 
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Authority:  Sections  103.  119  Pub.  L.  89- 
5'i3.aO  Stat:  718  (15  U.S.C.  1381  et  seq]: 
[■'•■IpgHti-ins  of  Autcritv  at  4S  CFR  1."^  end 
Ml. 8. 

Issued  on:  St-pteriber  15.  1387. 
Michael  M.  Finkelsteiii, 

Associate  Administrator  for  Research  and 

Devel  ipment. 

\VR  Doc.  87-21 1>50  riled  9-17-67:  8:45  amj 
BILLING  CODC  4910-5»-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Date:  September  14,  1'387. 

The  Department  of  Treasury  has  mdde 
nn-isiors  and  resubmitted  the  following 
public  information  collection 
requirement! s)  to  0MB  for  review  and 
clearance  under  the  Paperwork 
Pedacticn  Act  of  1980,  l\jb.  L  9&-5n. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  Treasury  Burecu 
Clearance  Officer  listed.  Comments 
r;^garding  these  information  collections 
should  be  addressed  to  the  OMB 
reviewer  listed  and  to  the  Treasu.'-y 
Department  Clearance  Officer.  Rocm 
2224.  Main  Treasury  Building.  15th  and 
Pennsvlvania  Avenue  ,\\V.,  Washington, 
DC  20220. 

Internal  Revenue  Service 

OMB  Number  New 
Form  Xumber:  1120-RIC 
Type  of  Review:  Resubmission 
Title:  U.S.  Income  Ta.x  Return  for 

Regulated  Investment  Companies 
Description:  Form  n20-RIC  is  filed  by  a 
domestic  corporation  electing  to  be 
taxed  as  a  RIC  in  order  to  report  its 
income  and  deductions  and  to 
compute  its  tax  liability.  IRS  uses 
Form.  1120-RlC  to  determine  whether 
the  RIC  has  correctly  reported  its 
income,  deductions,  and  tax  liability. 
Respondents:  Businesses  or  other  for- 
profit 
Estimated  Burden:  12.906  hours 
OMB  \umbcr:  154,5-0687 
Form  Siimber:  990-T 
Type  ::f  Review:  Resubmission 
Title:  Exempt  Organization  Business 

Income  Tax  Ri'tum 
Description:  Form  990-T  is  needed  to 
compute  the  section  511  tax  on 
unrelated  business  income  of  a 
charitable  organization.  IRS  uses  the 
information  to  enforce  the  tax. 
Respondents:  Non-profit  institutions 
Estimated  Burden:  293.897  hours 

Clearance  Officer:  Garrick  Shear  (202) 
5.35-4297,  Room  5571,  1111 
Constitution  Avenue,  NW.. 
Washington.  DC  20224 


OMB  Reviewer:  Mi!o  Sunderhauf  (202) 
395-6880.  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  205C3 

Dale  A.  Morgan. 

DepcrlTTi^nt^l  P.  sports  Management  Officer. 

\¥R  Doc.  87-21563  Filed  <»-ir-87:  8  45  amj 

BIUJMG  COOC  W10-2S-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  Septe.Tiber  15, 1987. 

The  Department  of  Treasurj'  has 

submitted  th^  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduct.on  Act  of  1980, 
I'ub.L  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer. 
Department  of  the  Treasury.  Room  2224. 
l.lth  and  Pe:ins\!vania  Avenui\  NW., 
Washington,  DC  20220. 

Cureau  of  Alcohol,  Tobacco  and 
Firearms 

OMB  Number:  1512-Or)02 

Form  Number:  ATF  F  1600.7 

Type  of  Review:  Extension 

Title:  ATF  Distribution  Center 
Contractor  Survey 

Description:  Information  provided  on 
ATF  Form  1600.7  is  used  to  evaluate 
the  Bureau's  Distribution  Center 
contractor  and  the  services  it  provides 
to  users  of  ATF  forms  and 
publications. 

tlcspondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations 

Estimated  Burden:  2  hours 

Clearance  Officer:  Robert  .Masarsky 
(202)  566-7077.  Bureau  of  Alcohol. 
Tobacco  and  Firearms,  Room  7011, 
1200  Pennsylvania  .Avpnue.  WJ., 
Washington.  DC  20226 

OMB  Reviewer:  Milo  SunJerh.i'jf  (202) 
395-6880.  Office  of  Mandgement  and 
Budget.  Rocm  3208.  New  Executive 
Office  Building.  Washington.  DC  20503 

U.S.  Customs  Ser\ice 

OMB  Number:  1515-0120 

Form  Number:  None 
Type  of  Review:  Reinstatement 
Title:  Commercial  Invoice 
Description:  The  information  on  the 

commercial  invoice  is  used  for  the 

proper  assessment  of  Customs  Duties. 

The  invoice  is  attached  to  the  CF  7501. 

It  is  used  to  assure  con.pliance  with 

Statutes  and  regulations. 


Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations 

Estimated  Burden:  14.847  hours 

OMB  Number:  1515-0134 

Form  Number:  None 

Type  o^ Review:  Reinstatement 

Title:  Bonded  Warehouses — Alterations, 
Suspensions.  Relocations  and 
Discontinuance 

Description:  The  proprietor  of  a  bonded 
warehouse  may  wish  to  alter, 
relocate,  temporarily  suspend  all  or 
part  of  the  bonded  space,  or 
discontinue  the  bonded  status  of  the 
warehouse.  The  district  director  may 
approve  these  changes  upon  receipt  of 
a  written  application  by  the 
proprietor. 

Respondents:  Businesses  of  other  for- 
profit 

Estimated  Burden:  193  hours. 

OMB  Number:  1515-0135 

Form  Number:  None 

Type  of  Review:  Reinstatement 

Title:  Required  Records  for  Smelting  and 
Refining  Warehouses 

Description:  Each  m.anufacturer  engaged 
in  smelting  or  refining  must  file  an 
annual  statement  with  the  Regional 
Director.  Regulatory  Audit,  showing 
any  material  change  in  the  character 
of  the  metal-bear.ng  materials  smelted 
or  refined,  or  changes  in  the  method  of 
smelting  or  refining.  Also,  the  records 
must  show  the  receipt  and  disposition 
of  each  shipment  and  any  losses 
incurred. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Burden:  288  hours 

Clearance  Officer:  B  J.  Simpson  (202) 
566-7529.  U.S.  Customs  Service,  Room 
6426, 1301  Constitution  Avenue,  NW, 
Washington.  DC  20229 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  .Management  and 
Budget.  Room  3208,  .\ew  Executive 
Office  Building.  Washington,  DC. 
20503. 

Dale  .■\.  Morgan, 

Departmental  Reports  Management  Officer. 
'FP  Doc  8--:i564  Filed  9-17-87:  8:45  amj 
BILLING  CODE  *fiO-2b-ti 


Establishment  of  Office  of 
Depreciation  Analysis 

The  Department  of  the  Treasury  today 
announced  the  establishment  of  a  new 
Office  of  Depreciation  Analysis  as  part 
of  the  Office  of  Tax  Analysis.  The 
function  of  this  new  office,  creation  of 
which  was  mandated  by  the  Tax  Reform 
Act  of  1986,  is  to  study  liic  anticipated 
declines  in  value  and  the  anticipated 
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useful  lives  of  depreciable  assets.  Using 
criteria  set  forth  in  the  Tax  Reform  Act 
of  1986.  the  office  will  report  to  the 
Assistant  Secretary  for  Tax  Policy  the 
appropriate  class  lives  of  various  asset 
groups.  The  Office  of  Depreciation 
Analysis  will  also  study  the 
classification  of  existing  asset  groupings 
and  existing  Asset  Depreciation  Range 
(ADR)  class  lives. 

The  data  needed  for  the  asset 
depreciation  studies  include  information 
on  asset  holdings  and  dispositions,  the 
original  cost  and  the  pnce  received  on 
the  sale  of  used  assets,  the  terms  of 
leasing  and  financing  transactions,  and 
the  depreciation  methods  used  for 
financial  reporting  purposes.  Persons 
wishing  to  contact  the  Office  of 
Depreciation  Analysis  regarding  these 
studies  should  write  to;  Office  of 
Depreciation  Analysis,  Room  4217, 
Department  of  the  Treasury,  15th  & 
Pennsylvania  Avenue.  WV., 
Washington,  DC  20220. 
O.  Donaldson  Chapolon. 
Art.'ng  Assistant  Secretary  (Tax  Policy!. 
St-ptember  14,  1987. 
IFR  Doc,  8--21633  Fiied  9-1  "-H";  8  45  am) 

BILLING  CODE  4S10-2S-M 


VETERANS  ADMINISTRATION 
Agency  Form  Under  0MB  Review 

AGENCY:  Veterans  Administration 
action:  Notice, 

The  Veterans  Administration  has 
submitted  to  0MB  for  review  the 
following  proposal  for  the  collection  of 
infLjrmation  under  the  provisions  of  the 


Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35|.  Ttiis  document  contains  an 
e.\tension  and  lists  the  following 
information:  (1)  The  department  or  staff 
office  issuing  the  form,  (2)  the  title  of  the 
form,  (3)  the  agency  form  number,  if 
applicable.  (4)  a  description  of  the  need 
and  its  use,  (5)  how  often  the  form  must 
be  filled  out,  (6]  who  will  be  required  or 
asked  to  report,  (7)  an  estimate  of  the 
number  of  responses,  (8)  an  estimate  of 
the  total  number  of  hours  needed  to  fill 
out  the  form,  and  (9)  an  indication  of 
whether  section  3504(h)  of  Pub.  L.  96-511 
applies. 

ADDRESSES:  Copies  of  the  forms  and 
supporting  documents  may  be  obtained 
from  Patti  Viers.  Agency  Clearance 
Officer  (732).  Veterans  Administration, 
810  Vermont  Avenue  \W.,  Washington, 
DC  20420,  (202j  233-2146.  Comments  and 
questions  about  the  items  on  the  list 
should  be  directed  to  the  V.^'s  0MB 
Desk  Officer,  Joseph  Lackey.  Office  of 
Management  and  Budget,  726  Jackson 
Place,  NW.,  Washington,  DC  20503,  (202) 
395-:'316. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  within  60  days  of  this 
notice. 

Dated:  September  14.  1987, 

By  direction  of  the  Administrator. 

Rjymond  S.  Blunt, 

Director.  Office  of  Program  Analysis  and 

Evaluation. 

Extension       I 

1  Department  of  Veterans  Benefits 

2  Request  for  Change  of  Program  or 
Place  of  Training,  Survivors'  and 
Dependents'  Educational  Assistance 


3.  VA  Form  22-5495 

4.  This  information  is  completed  by  a 
veteran's  spouse,  surviving  spouse,  or 
child  to  determine  if  the  student  is 
eligible  for  dependents'  educational 
assistance  for  the  new  program  and/ 
or  place  of  training. 

5.  On  occasion 

6.  Individuals  or  households 

7.  9,600  responses 

8.  3,200  hours 

9.  .Not  applicable 

1.  Department  of  Veterans  Benefits 

2.  Request  for  .Armed  Forces  Separation 
Records 

3.  VA  Form  Letter  21-80e 

4.  This  information  is  necessary  to 
determine  veteran's  eligibility  for 
benefits.  l 

5.  On  occasion        | 

6.  Individuals  or  households 

7.  102,000  responses 
8. 17,000  hours 

9.  Not  applicable 

1.  Department  of  Veterans  Benefits 

2.  Claim  for  Monthly  Payment,  United 
States  Government  Life  Insurance 

3.  VA  Form  Letter  29-m25k 

4.  This  information  is  necessary  to 
determine  the  beneficiary's  eligibility 
for  monthly  payments  of  life  insurance 
benefits.  | 

5.  On  occasion 

6.  Individuals  or  households 

7.  5,700  responses 
8. 1.425  hours 
9.  Not  applicable 

(FR  Doc.  87-21566  Filed  9-1--8",  8:45  am] 
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Sunshine  Act  Meetings 


This    section    of    \re    FEOEPAl    REQ:STER 
contains   notices   of   r^ee'mgs   published 
unde'   the   "Government   :n   the   Sunshine 
Act"    (Pub,    L.    94-409)    5   U.SC,    5£2bie)(3). 


EQUAL  EMPLOYMENT  OPPORTUNITY 

COMMISSION 

DATE  AND  TIME:  2.CK)  p.m.  (FiiSt.Tn  timcj 

'1  uesday.  September  29,  1987. 

place:  riarnnce  M.  Mitchr II.  Jr., 
C:onL'rerce  Rcjom,  No.  200-  C  on  the 
Second  Floor  of  the  Co'rambia  Plaza 
l;uilding,  2401  E  Street,  NW.. 
Washington,  DC  20507. 
STATUS:  Part  of  t!)e  meeting  will  be  open 
I  )  111*'  public  and  part  will  be  closed  to 
tiip  public. 

MATTERS  TO  BE  CONSIDERED; 

Oprn  Session 

1.  Announcement  of  Notation  Vote(s) 

2.  A  Report  on  Com.iiission  Operatiorid 

(Optional) 

3.  F>ri)posed  section  630  of  Volume  11  of 

EEOC's  Compliance  Manual,  Unions 

4.  Pre-Complamt  FVocessms  and  Complaint 

Processing  for  Fiscal  Yt^ar  1386 

5.  Annual  Report  on  the  Enipioyment  of 

Minorities.  Women  and  individuals  with 
Handicaps  in  the  Federal  Government 
for  Fiscal  Year  mae 

6.  Designation  of  Field  Offices  for  1987 

Closed  Session 

Litigation  Authorizations:  General  Counsel 
Recommendations 
Note. — Any  matter  not  discajsed  or 
concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices  on 
TEOC  Commission  meetings  in  ;hc  Federal 
Register,  the  Commission  also  pro\  ides  a 
recorded  announcement  a  full  week  in 
advance  on  futuie  Commission  sessions. 

Please  telephone  (202)  634-6748  at  all 

times  for  inform, liion  on  these 
r")eetings). 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  C\  nthia  C  Matthews. 


•Acting  Executive  officer  on  (202)  634- 

ir48. 

Date:  September  15.  1937. 

Cvnthia  Clp'k  Matthews, 

Execuiiiv  Officer  (Acting),  Executive 
Sf^crctoriat. 

IFR  Doc.  87-:ia3:  F.led  9-15-87;  4:22  pm) 

BILLING  CODE  6750-06-M 

FARM  CREDIT  ADM!NI3TRAnON 

Spi'i  lai  Meeting 

SUMMARY;  Notice  is  hereby  given, 

pur? i.ant  to  the  Government  in  the 
Sun.shme  Act  (5  U.S.C.  552b(e](3)).  of  the 
forthcoming  special  meeting  of  the  Farm 
Credt  .•\dm;nistralion  Board  (Board). 
DATE  AND  TIME;  The  meeting  is 
scheduled  to  be  held  at  the  offices  of  the 
Farm  Credit  Administration  in  McLean, 
Virginia,  on  September  22, 1987,  from 
10:00  a.m.  until  such  time  as  the  Board 
may  conclude  its  business. 

FOR  FURTHER  INFORMATION  CONTACT: 

Khzabeth  .\.  Kirby.  Actnig  Secretary  to 
the  Farm  Credit  Administration  Board. 
1501  Farm  Credit  Drive.  McLean. 
\'irginia  22102-5090.  (703-883-4010). 
ADDRESS;  Farm  Credit  Administration, 
:5(:i  Farm  Credit  Drive,  McLean, 
Viiginia  22102-5090. 

SUPPLEMENTARY  INFORMATION:  Parts  of 

I  his  meeting  of  the  Farm  Credit 
Admanistration  Board  wdl  be  open  to 
the  public  (limited  space  available),  and 
parts  of  the  meeting  will  be  closed  to  the 
public.  The  matters  to  be  considered  at 
the  meeting  are: 

1.  Summary  Prior  Approval  Items 

2.  Final  Regulations:  Part  606 — Handicapped 

Regulations 

3.  Directive  on  the  Retirement  of  Stock 

"4.  Compensation  Approval  of  CEO  Salary 

far  Farm.  Credit  S>  stem  Bank 
"5.  Examination  and  Enforcement  Matters 
*'*B.  Legislative  Review  and  Update 
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'Session  closed  to  the  public — exempt 
pursuant  to  5  U.S.C.  §  552b(c)(6)(8). 

"Session  closed  to  the  public-exempt 
pursuant  to  5  U.S.C.  §  552b(c)  (4),  (8)  and  (9). 

•"Session  closed  to  the  public — xempt 
pursuant  to  5  U.S.C.  §  552b(c)(9). 

Dated:  September  16, 1987. 

Elizabeth  A.  Kirby, 

Acting  Sacretar,;  Farm  Credit  Administration 
Board. 

\rR  Doc.  87-21710  Filed  9-16-87;  3:01  pm) 

BILLING  CODE  670&-01-M 

FEDERAL  RESERVE  SYSTEM 

TIME  AND  DATE:  10  00  an.,  Thursday, 

September  24, 1987. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Budding,  C  Street 

entrance  between  20th  and  21st  Streets, 

\W.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Fedcr.il  Rest,r\(j  Boia  ana  Branch 
director  appointments.  (This  item  was 
originally  announced  for  a  closed  meeting  on 
September  14. 1987.) 

2.  Personnel  actions  (appointments, 
promotions,  assignments  reassigrunents,  and 
salary  actions!  involving  inidividual  Federal 
Reserve  System  employees. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

COfjTACT  PERSON  FOR  MORE 

INFORMATION;  .Mr.  Joseph  R.  Coyne, 
.Assistant  to  the  Board.  [202]  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  mteting.  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

D.ite:  September  16,  1987. 
James  McAfee. 

Assjcijle  Secre'.aryofthe  Board. 
[FR  Doc.  87-21724  Filed  9-16-67;  3:55  pm] 

BILLiMG  CODE   6:-&-C''-M 
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This   section   of   the   FEDERAL   REGISTER 
contains   editorial   corrections   of   previously 
published    Presidential.    Rule,    Proposed 
Rule,    and   Notice   documents  and   volumes 
cf   the   Code  of   Federal   Regulations, 
These   corrections   are   prepared   by   the 
Of'ice   of   the   Federal   Register,    Agency 
prepared   corrections   are   issued   as   signed 
documerits   and   appear   in   the   appropnate 
document   categones   elsewhere   in   the 
issue. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7CFRPart301 

(Docket  No.  87-0771 

Imported  Fire  Ant  Regulated  Areas 

C\>r  reel  son 

In  rule  document  87-20078  beginning 
on  page  32907  in  the  issue  of  Tuesday, 
September  1, 1987,  make  the  following 
corrections: 

1.  On  page  32908,  m  the  thi.-d  column, 
i.T  the  first  line,  "E!o:vcJ;"  should  read 
"£','Gu-o/7". 

2.  On  page  32909  in  the  first  column,  in 
the  sixth  line.  "Quachita  should  read 
-OuachUa". 

3.  On  page  32910,  in  the  first  column, 
in  the  18th  line,  "Oktiheka  should  read 
■•Okt!bbeka". 

4.  On  page  32912.  in  the  first  column, 
in  the  fifih  line.  "Ranch  965"  should  read 
"Ranch  Road  965". 

BILLING  CODE   1505-0 10 

DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Parts  93  and  99 
[Docket  No.  86-0731 

Importation  of  Elephants, 
Hippopotami,  Rhinoceroses,  and 
Tapirs 

Correction. 

In  rule  document  87-18125  beginning 
on  page  29498  in  the  issue  of  Monday, 
August  10,  1987,  make  the  following 
corrections: 

1   On  page  29499,  in  the  first  colum.n, 
m  the  first  complete  paragraph,  in  the 
s:\th  line  from  the  bottom,  "must  be" 
should  read  "must  not  be", 

2.  On  page  29500— 
a.  In  the  first  column,  in  the  24th  line, 
"or.  a"  should  read  "or.  on  a". 


b.  In  the  second  column,  in  the  first 
complete  paragraph,  in  the  fourth  line, 
"§  93.2(b)(5)(ii)  •  should  read 
"§93.6(b)(5)(ii)". 

c.  In  the  third  column,  in  the  second 
complete  paragraph,  in  the  12th  line, 
'■§  93.(b)(2)"  should  read  "§  93.6(bK2)". 

PART  93— [CORRECTED] 
§93.4    (Corrected  J 

3.  On  page  2P503,  in  the  first  column, 
in  §  93.4(a)(4),  in  the  ninth  line, 
"Service"  should  read  "Services,". 

§93.5    ( Corrected  1 

4.  On  page  29503,  in  the  first  column, 
in  §  93.5,  in  the  third  line,  "of  the" 
should  read  "or  the". 

§  93.8    [Corrected] 

5.  On  page  29504,  in  the  second 
column,  in  §  93.8(a)(l)(ii).  in  the  third 

line,  "physical"  was  misspelled. 

BILLING  CODE  1SOS-01-0 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

I  Modification  No.  1  to  Permit  No.  552] 

Marine  Mammals;  Permit  Modification; 
Dr.  Gerald  L  Kooyman 

Correction 

In  notice  document  87-18194 
appearing  on  page  29715  in  the  issue  of 
Tuesday,  August  11, 1987,  make  the 
following  corrections  in  the  second 
column: 

1.  In  paragraph  3.,  in  the  third  line 
"adopt"  should  read  "adapt". 

2.  In  paragraph  B.a.,  in  the  second  line 
"unreasonable"  should  read 
"unreleasable". 

BILLING  CODE  1505-01-0 


ENVIRONMENTAL  PROTECTION 
AGENCY         . 

40  CFR  Part  761 

(OPTS-62035F;  FRL  3217-1 ! 

Polychlorinated  Biphenyls  in  Electrical 
Transformers 

Correction 
In  proposed  rule  document  87-19198 


beginning  on  page  31738  in  the  issue  of 
Friday,  August  21, 1987,  make  the 
following  corrections: 

PART  751— [CORRECTED] 

§761.30    (Corrected! 
On  page  31746— 

1.  In  the  second  column,  in 

§  761.30(a)(l){iv)(A).  in  the  10th  line, 
"paragraph  {a)(l)(v)"  should  read 
"paragraph  (a)(l)(v)". 

2.  In  the  third  column,  in 

§  761.30;a)(l)(;vl(B).  in  the  eighth  line. 
"paragraph  (a)(l)(iv)(A)"  should  read 
"paragraph  (a)(l){iv)(A)". 

BILLING  CODE  1 505-01 -O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  405,  412,  413,  and  466 

[BERC-400-F]  I 

Medicare  Program;  Changes  to  the 
Inpatient  Hospital  Prospective 
Payment  System  and  Fiscal  Year  1938 
Rates 

Correction 

In  rule  docum.ent  87-19988  beginning 
on  page  33034  in  the  issue  of  Tuesday. 
September  1,  1987,  make  the  following 
corrections:  , 

§412.113     [Correctid] 

1.  On  page  33053,  in  the  first  column, 
in  the  amendatory  instruction 
concerning  §  412.113,  in  the  third  line, 
"of  the  cost"  should  read  "of  a  cost". 

§412.208    [Corrected] 

2.  On  page  33059.  in  §  412.208[h)(2)(il. 
in  the  first  column,  in  the  fourth  line,  "an 
urban  area"  should  read  "a  rural  area". 

Table  4a  (Corrected] 

3.  In  Table  4a,  on  page  33096,  in  the 
first  column,  in  the  entry  for 

"Chattanooga,  TN-GA",  the  wage  index 
was  om.itted  and  should  read  "0.9165". 
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CEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Council  on  Graduate  Medical 
Education;  Public  Hearing 

agency:  Hcdhh  Rfsources  and  Sorvices 

Administration  . 

ACTION:  .Notice  of  public  hearing, 

Council  on  Graduate  Medical  F.ducation. 


TiME  AND  DATE:  9:110  a.m  to  5:00  p.m.; 
November  19,  1987,  and  if  necessary 

Novernber  20. 

PLACE:  Hyatt  Rrgi-ncy-Dethesda,  One 

Bethesda  Metro  Center.  Rcthesda, 

Maryland. 

SUPPLEMENTARY  INFORMATION:   The 

Council  IS  req'iired  by  sLituti."  to  provide 
advice  and  make  reconriinendations  to 
the  Secretary  uf  the  Department  of 
tiealth  and  Human  S.-rvices.  the  Senate 
Labor  and  Human  Resources  and 
Finance  Committees,  and  the  House 
Energy  and  Commerce  and  Ways  and 
.*.1ea:is  Comm.ittees  with  respect  to: 

(.•\)  The  supply  and  distribution  of 
physicians  in  the  United  States; 

(B)  Current  and  future  shortages  or 
excesses  of  physicians  in  medical  and 
surgical  specialties  and  subspecialties; 

(C)  Issues  relating  to  foreign  medical 
school  graduates: 

(D)  Appropriate  Federal  policies  with 
r^'spect  to  the  matters  specified  above, 
including  policies  concerning  changes  in 
I'le  financing  of  undergraduate  and 
graduate  medical  education  programs 
and  changes  in  the  types  of  medical 
education  training  in  graduate  medical 
education  programs; 

(E)  Appropriate  efforts  to  be  carried 
oat  by  hospitals,  schools  of  medicine, 
schools  of  osteopathy,  and  accrediting 
i,o(iies  with  respect  to  the  matters 
specified  in  (A).  (B)  and  (C).  including 
efforts  for  changes  in  undergraduate  and 
graduate  medical  education  programs; 
and 

(F)  Deficiencies  m.  and  needs  for 
i'nprovements  in.  evistme  data  bases 
concerning  the  supply,  distribution  of. 
and  post-graduate  training  programs  for. 
physicians  in  the  U.S.  and  steps  th.it 
should  be  taken  to  eliminate  those 
deficiencies. 

The  Council  also  is  required  to 
rncourasje  entities  providing  graduate 
niedical  education  to  conduct  activities 
to  voluntarily  achieve  the 
recommendations  of  the  Council. 

The  Council  has  been  established  for 
a  l()-year  period,  with  its  first  report  due 
no  later  than  luly  1.  1988. 

To  facilitate  its  work,  the  Council 
established  three  subcommittees: 


Physician  Manpower;  Foreign  Medical 
Graduates;  and  Graduate  Medical 
Education  Programs  and  Financing. 
Each  of  these  subcommittees,  in  turn, 
developed  a  list  of  issues  to  guide  its 
deliberations  both  for  the  short  term  as 
well  as  for  subsequent  reports.  These 
issues,  which  were  collectively 
reviewed  and  approved  by  the  Council 
meeting  in  plenary  session  on  June  30, 
1987,  are  listed  at  the  end  of  this 
announcement. 

The  testimony  offered  at  the  Public 
Hearing  should  concentrate  on  this  list 
of  issues,  with  particular  attention  given 
to  those  issues  that  are  asterisked.  The 
asterisked  items  represent  issues  which 
Council  members  have  identified  as 
priority  matters  for  the  Council's  first 
report.  (Note:  At  the  same  lime,  this 
Hearing  is  not  meant  to  preclude  any 
organizations/individuals  from 
providing  testimony  on  non-asterisked 
issues  or  on  any  issues  not  listed  in  this 
notice  that  are  believed  to  be  related  to 
the  statutory  charge  of  the  Council.) 

The  Hearing  is  viewed  by  the  Council 
as  an  opportunity  to  obtain  a  broad 
span  of  views  concerning  these  issues. 
For  example,  the  Foreign  Medical 
Education  Subcommittee  has  had  panel 
presentations  regarding  the  issue  of 
whether  there  are  different  obligations 
to  U.S.  citizen  FMGs  than  to  non-citizen 
FMGs  regarding  opportunities  for 
graduate  medical  education,  as  well  as 
the  issue  of  whether  there  is  a  need  for 
formal  recognition  of  foreign  medical 
schools.  The  Hearing  provides  an 
opportunity  to  solicit  additional  views 
on  such  matters. 

The  Physician  Manpower 
Subcommittee,  for  example,  has  already 
been  in  contact  with  a  number  of 
professional  medical  specialty 
organizations  regarding  their  views  on 
the  adequacy  of  physician  supply  by 
specialty.  The  Hearing  provides  an 
opportunity  to  solicit  views  on  this 
matter  from  other  organizations  and 
individuals.  (Note;  At  the  same  time, 
this  Hearing  is  not  meant  to  preclude 
any  organizations/individuals  that  have 
already  addressed  the  Council  from 
providing  testimony  as  part  of  the 
Hearing  process.) 

The  Graduate  Medical  Education 
Programs  and  Financing  Subcommittee, 
for  example,  has  had  extensive 
discussions  regarding  such  matters  as: 
what  are  the  costs  of  graduate  medical 
education;  who  are  the  beneficiaries; 
who  should  bear  the  responsibility  for 
its  financing;  whether  it  is  desirable  to 
increase  the  emphasis  on  teaching  in 
non-inpatient  settings,  and,  if  so,  how 
should  medical  education  be  financed  in 
ambulatory  or  other  non-inpatient 
settings.  Th^  Hearing  provides  an  added 


opportunity  to  obtain  additional  views 
and  proposals  that  address  these 
matters. 

Those  wishing  to  testify  should 
contact  Mr.  Paul  M.  Schwab,  Executive 
Secretary  of  the  Council,  no  later  than 
October  15.  1987,  either  by  telephone  at 
301/443-2033  or  by  writing  to  Mr.  Paul 
M.  Schwab,  Executive  Secretary. 
Council  on  Graduate  Medical  Education, 
Health  Resources  and  Services 
Administration,  5600  Fishers  Lane. 
Room  14-05.  Rockvilie.  Maryland  20^57, 
Organizations  and  individuals  are 
encouraged  to  provide  any  studies, 
reports,  or  data  that  could  be  referenced 
in  support  of  the  testimony.  Once  final 
arrangements  have  been  made,  those 
persons  or  organizations  who  expressed 
a  desire  to  testify  will  be  notified  of  the 
time  limitations  and  other  procedures 
which  will  apply  to  the  Hearing.  For 
example,  there  may  be  a  limitation 
placed  on  the  number  of  people 
testifying  on  behalf  of  any  one 
organization.  In  the  event  that  th.e 
number  of  those  interested  in  personally 
testifying  exceeds  the  number  of 
individuals/organizations  that  can  be 
accommodated  on  November  19  and  20, 
preference  will  be  given  to  the  order  of 
written  requests  to  testify  received, 
beginning  with  requests  postmarked 
September  21.  Written  testimony 
pertinent  to  the  issues  being  considered 
at  the  Hearing  may  be  submitted  to  Mr. 
Schwab  at  the  above  address  by 
persons  unable  to  attend. 

List  of  COGME  Issues 

.1.  Physician  Manpower 

*1.  Assuming  a  continuation  of  current 
policies  and  present  trends,  what 
conclusions  can  be  drawn  about  the 
adequacy  of  the  expected  supply  of 
physicians  over  the  next  two  decades? 

*a.  in  the  aggregate? 

*b.  primary  care  physicians? 

c.  by  specialty? 

2.  What  conclusions  can  be  drawn 
about  the  effects  of  new  technologies, 
scientific  breakthroughs,  new  diseases, 
and  demographic  changes  on  the 
demand  for  physician  manpower? 
Furthermore,  what  conclusions  can  be 
drawn  about  the  effects  of  changes  in 
the  areas  of  geriatrics  and  long-term 
care  on  the  demand  for  physician 
manpower? 

3.  What  conclusions  can  be  drawn 
about  the  impact  of  the  cost  of  medical 
education  on  the  number  of  qualified 
students  seeking  such  an  education, 
particularly  those  from 
underrepresented  groups? 

*4.  What  policy  changes  in  the  public 
and  private  sectors  are  recommended  to 
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deal  with  any  projected  imbalances  in 
the  physician  supply?  What  is  the 
relative  role  of  marketplace  versus  other 
initiatives  to  remedy  these  imbalances? 

*5.  What  impact  will  these 
recommendations  have  on; 

a.  the  quality  of  health  care? 

b.  health  care  costs? 

c.  access  to  health  care? 

d.  minority  representation  in  the 
medical  profession? 

e.  physician  function? 

6.  To  what  extent  can  the  goals  of 
quality,  affordability,  and  accessibility 
of  health  care  be  achieved  by 
substituting  non-physician  providers  for 
physicians? 

7.  Is  it  desirable  to  create  a  buffer  to 
avoid  rapid  swings  in  physician  supply 
imbalances?  If  so.  how  can  this  be 
achieved? 

8.  To  what  e.xtent  can  the  above 
issues  be  addressed  and  resolved  in 
time  for  the  first  report,  given  the 
adequacy  of  studies  and  data  presently/ 
potentially  available  for  the  Physician 
Manpower  Subcommittee  to  draw 
conclusions  and  make  recommendatio".s 
about  the  adequacy  of  the  expected 
supply  of  physicians? 

B.  Foreign  Medical  Graduates 

*1.  What  effect  will  the  removal 
(abrupt  or  phased)  of  FMGs  from 
hospital  training  have  on  the  availability 
of  hospital-based  services?  What 
policies  should  be  implemented  if  short- 
term  effects  are  disproportionately 
distributed  among  hospitals  and/or 
specialties? 

2.  What  effect  will  there  be  on  the 
total  number,  specialty  and  geographic 
distribution  of  practicing  M.D.'s  if  the 
number  of  FMG  entrants  decline? 

'3.  Are  there  different  obligations  to 
U.S.  citizen  FMGs  (bom  and 
naturalized)  than  to  non-U, S.  citizen 
FMGs  [permanent  residents,  refugees, 


and  international  visitors)  regarding 
opportunities  for  graduate  medical 
education? 

4,  Is  there  a  need  for  a  different 
financing  system  for  FMGs  in  GME  than 
for  graduates  of  U.S.  medical  schools? 

*5.  Should  the  United  States  continue 
to  provide  specialty  training  for 
international  exchange  visitors  who  will 
return  to  their  native  country  to 
practice?  If  so,  should  existing  graduate 
medical  education  training  be  modified 
with  opportunities  for  other  models  of 
training /assistance? 

*6.  should  additional  mechanisms  for 
evaluating  FMGs  prior  to  their  entry  into 
graduate  medical  education  be 
established? 

*7.  Is  there  a  need  for  formal 
recognition  of  foreign  medical  schools? 
If  so.  how  should  this  be  accomplished? 

8.  Are  there  quality  of  care  issues 
specific  to  FMGs  which  require 
attention? 

9,  Are  there  other  graduate  medical 
education  training  program  issues 
specific  to  FMGs  which  require 
attention? 

C.  Gradjate  Medical  Education 
Programs  and  Financing 

*1.  What  should  be  paid  for  in 
graduate  medical  education? 

a.  How  should  direct  graduate 
medical  education  costs  be  financed? 

b.  How  should  the  financing  of  faculty 
be  handled? 

c.  What  should  be  incorporated  into 
indirect  teaching  adjustm.ents? 

'2.  What  are  appropriate  sources  for 
financing  graduate  medical  education? 
Should  the  Federal  Government  fund 
graduate  medical  education?  If  so.  how 
and  to  what  degree? 

3.  Should  graduate  medical  education 
costs  be  separately  identified  at  all,  or 
should  they  be  integrated  into  payment 
for  services? 


'4.  How  should  funding  for  graduate 
medical  education  be  channeled?  To 
hospitals.  ambulator\'  care  settings, 
practice  groups,  residents,  etc.? 

5.  How  should  funding  of  graduate 
m.edica!  education  cos's  for  foreign 
medica!  graduates  be  bandied?  How 
should  funding  of  graduate  m,ed:cal 
education  costs  for  international 
exchange  visitors  be  handled? 

"6.  If  It  is  desirable  to  increase  the 
emphasis  on  teaching  ;n  non-mpatient 
settings,  how  should  medica!  education 
be  financed  in  am.buiatory  cr  other  non- 
inpatient  settings? 

a.  What  can  be  done  in  graduate  and 
undergraduate  medical  education  to 
provide  incentives  and  eliminate 
barriers  to  increased  teachi.'-.g  in  non- 
patient  settings? 

b.  What  is  the  role  of  the  public  versus 
the  private  sector  in  achieving  these 
objectives?  What  steps  should  be  taken 
by  academic  health  centers? 

7,  What  choices  should  be  made  in 
regard  to  num.bers  of  years  of  residency 
training?  Who  should  make  the  choices 
and  how  should  they  be  made? 

8.  Should  the  num.bers  and  types  of 
physicians  trained  be  largely  guided  by 
the  health  care  delivery  needs  of 
individual  facilities,  or  by  national 
manpower  considerations? 

*9.  What  is  the  relationship  between 
the  delivery  of  health  care  for  the  poor 
and  graduate  medical  education? 

FOR  AODmONAL  INFORMATION  CONTACT: 

Paul  M,  Schwab,  Health  Resources  and 
Services  Administration.  Executive 
Secretary.  Council  on  Graduate  Medical 
Education.  301/443-2033. 

Date:  September  10.  1987. 
David  .N,  Sundwatl, 
Ad/ninislrator.  Health  Resources  and 
Services  Administration. 

[FR  Doc.  8~-2128:  Filed  9-17-87;  8:45  am] 
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DEPARTMENT  OF  ENERGY 
10  CFR  Part  961 

Standard  Contract  for  Disposal  of 
Spent  Nuclear  Fuel  and/or  High-Level 
Radioactive  Waste 

agency:  Department  of  Energy. 
action:  Final  rule. 

SUMMARY:  This  rule  amends  the 
Standard  Contract  for  Disposal  of  Spent 
Nuclear  Fuel  and/or  High-Level 
Radioactive  Waste  (standard  disposal 
contract)  originally  published  by  the 
Department  of  Energy  (DOE)  on  April 
18,  1983,  to  be  used  by  DOE  in  furnishing 
disposal  services  to  the  owners  or 
generators  of  nuclear  fuel  and/or  high- 
level  radioactive  waste  (48  PR  16590). 
This  rule  modifies  Article  1.13,  Articles 
VIII. A. 1.  and  B.I.,  and  Appendix  G  of 
the  standard  disposal  contract  in 
conformance  with  the  December  6,  1985 
ruling  of  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia  that 
the  ongoing  1  '^  mill  per  kilowatt  hour 
(IM/KWH)  fee  in  DOE's  standard 
disposal  contract  should  be  based  on 
net  generation  of  electricity,  rather  than 
gross  generation  of  electricity  as 
adopted  in  the  final  rule  [Wisconsin 
Electric  Power  Co.  v.  Dept.  of  Energy. 
778F.2d  1  (DC.  Cir.  1985)). 
EFFECTIVE  DATE:  April  7,  1983. 
FOR  FURTHER  INFORMATION  CONTACT: 

Alan  B.  Brownstein,  Office  of  Civilian 
Radioactive  Waste  Management, 
Department  of  Energy,  1000 
Independence  Avenue  SW.,  Room 
GB-270,  Washington,  DC  20585,  (202) 
586-1652 

Christopher  T.  [edrey.  Office  of 
Procurement  Operations.  Department 
of  Energy,  1000  Independence  Avenue 
SW.,  Room  11-027,  Washington,  DC 
20585,  (202)  586-1009 

Robert  .Mussler,  Esq.,  Office  of  General 
Counsel.  Department  of  Energy.  1000 
Independence  Avenue,  SW.,  Room 
6A-113,  Washington,  DC  20585,  (202) 
586-694" 

SUPPLEMENTARY  INFORMATION: 

1  Background 
II.  Comments 

A.  .^reas  of  Primdry  Interest 

B.  Sectional  .'\nalysis  of  Public  Comments 
1  Article  I — Definitions 

a.  Treatment  of  Transmission  and 
Distribu'.ion  Losses 

b.  Conventional  Definition  of  Net 
Generation 

2.  Annex  A  to  Appendix  G 

a.  Clarification  of  "At  All  Times" 
.  b.  Deductions  for  "Out-of-Service"  Periods 
c  Certification  Requirements  and  Metering 
Equipment 

d.  Non-Collocated  Nuclear  Stations 

e.  Other  Modifications 


C.  Additional  Public  Comments  and 

Modifications 
HI.  Final  Rule 
iV.  Procedural  Requirements 

A.  Executive  Order  12291 

B.  Regulatory  Flexibility  Act 

C.  National  Environmental  Policy  Act 

D.  Paperwork  Reduction  Act 

I.  Background 

The  Nuclear  Waste  Policy  Act  of  198Z 
enacted  on  January  7, 1983  (hereinafter 
referred  to  as  "the  Act,"  Pub.  L.  97-425, 
96  Stat.  2201  (42  U.S.C.  10101  et  seq.)), 
provides  a  comprehensive  framework 
for  disposing  of  commercial  spent 
nuclear  fuel  (SNF)  and  high-level 
radioactive  waste  (HLW)  of  domestic 
origin.  Section  302  of  the  Act  requires 
DOE  and  each  owner  or  generator 
(hereinafter  referred  to  as  "utility"  or 
"purchaser")  of  SNF  and/or  HLW  to 
execute,  by  June  30. 1983.  a  standard 
disposal  contract  under  which  EKDE  will 
accept  and  dispose  of  such  material. 

On  April  18,  1983,  DOE  published  its 
final  rule  (48  FR  16590)  which 
established  the  standard  disposal 
contract.  Article  1.13  defined  "kilowatt 
hours  generated"  as  "electricity 
generated  by  nuclear  fuel  at  a  civilian 
nuclear  power  reactor  specified  in 
Appendix  A  hereto  as  measured  at  the 
output  terminals  of  the  turbine 
generator,  including  an  equivalent 
amount  of  electricity  for  any  process 
heat  generated  by  the  reactor  and  used 
other  than  at  the  reactor"  [gross 
generation].'  Article  VIII. A. 1  and  B.l 
used  this  definition  as  a  basis  for 
calculating  the  ongoing  IM/KWH  fee. 

By  its  decision  on  December  6,  1985 
( Wisconsin  Electric  Power  Co.  v.  DepL 
of  Energy.  778  F.2d  (D.C.  Cir.  1985)).  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  held  that  the 
definition  in  the  standard  disposal 
contract  of  "kilowatt  hours  generated" 
was  invalid,  in  part,  on  the  ground  that 
section  302(a)(2)  of  the  Act  meant  to 
establish  disposal  charges  based  on 
electricity  "generated  *  *  *  and  sold," 
i.e.,  "net"  generation.  The  issue  before 
the  Court  was  whether  the  "  *   *  •  fee 
levied  on  nuclear  generation  of 
electricity  applies  to  all  nuclear- 
generated  electricity  (gross  generation) 
or.  instead,  only  to  that  nuclear- 
generated  electricity  which  is  sold  by 
utilities,  thus  excluding  electricity  that 
the  generating  plant  itself  consumes  (net 
generation)."  Id.  at  2.  The  Court  held 
that  "generated  *  *  *  and  sold" 
excluded  electricity  which  the 
generating  plant  itself  consumes. 

On  November  7, 1986,  DOE  published 
its  proposed  rule  [51  FR  40684]  which 
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was  intended  to  amend  the  standard 
disposal  contract  consistent  with  the 
Court's  ruling.  This  final  rule  implements 
the  Court's  decision. 

IL  Comments        | 

Written  comments  on  the  proposed 
rule  were  received  from  a  total  of  17 
organizations  representing  nuclear 
power  companies  and  an  electric  power 
association  (whose  members  include 
nuclear  power  utilities).  Copies  of  all 
comments  received  are  available  in  the 
DOE  Reading  Room,  Room  lE-190, 
Forrestal  Building,  1000  Independence 
Avenue.  SW.,  Washington,  DC. 

AH  comments  received  by  DOE  in 
response  to  its  proposed  rule  of 
November  7, 1986.  including  four  late 
comments,  were  carefully  reviewed  and 
fully  considered  in  the  formulation  of 
this  final  rule.  A  summary  of  the 
substantive  comments  received  by  DOE 
is  set  forth  below  together  with  the 
Department's  action  regarding  these 
comments. 

A.  Areas  of  Primary  Interest 

Most  of  the  public  comments  received 
on  the  proposed  rule  addressed  the 
definition  and  measurement  of  net 
generation  [discussed  below  in  Section 
II.B.],  as  follows:  (1)  Whether  net 
generation  should  be  measured  at  the 
output  side  of  the  station  transformer  as 
proposed,  or  at  the  point  of  sale  (i.e., 
whether  transmission  and  distribution 
losses,  other  offsite  company  use,  and 
free  sei^ice  should  be  excluded  from  the 
KWH  fee  basis);  (2)  whether  gross 
generation  should  be  reduced  by 
electricity  used  by  onsite  nonnuclear 
units  and/or  onsite  unmetered  diesel 
generation;  (3)  the  appropriate  time 
interval  for  measuring  net  generation; 
and  (4)  whether  single-unit  stations  at 
multiple  locations  should  be  treated 
differently  from  multi-unit  stations. 

B.  Sectional  Analysis  of  Public 
Comments 

The  proposed  rule  was  published  on 
November  7, 1986  [see  51  FR  40684].  As 
described  more  fully  below,  several 
provisions  were  revised,  clarified  or 
added  as  a  result  of  the  comments 
received. 

1.  Article  I. — Definitions 

a.  Treatment  of  transmission  and 
distribution  losses.  Six  commentors 
(including  as  association  representing  43 
utilities)  suggested  that  DOE's  proposed 
definition  of  net  generation  failed  to 
adequately  reflect  the 
"generated  *   *   *  and  sold"  language  of 
the  NWPA  and  the  Court  of  Appeals 
December  6, 1985  decision.  These 
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commentors  stated  that  the  NOPR 
definition  did  not  allow  that  portion  of 
electricity  not  actually  sold  to  be 
deducted  from  gross  generation.  The 
definition  suggested  by  the  commenters 
differs  from  that  in  the  NOPR  primarily 
in  that  it  would  permit  deductions  for 
transmission  and  distribution  losses 
between  the  nuclear  plant  and  the 
customers'  meters.  Also  included  in  the 
"not  sold"  category  would  be  other 
offsite  company  use  and  lost  ser\'ice. 

Recognizing  that  transmission  and 
distribution  losses  are  not  measured, 
and  that  metering  costs  would  be 
prohibitive,  three  commenters 
recommended  that  DOE  adopt  a 
standard  deduction  based  on  an 
industry-wide  average  of  kilowatt  hours 
not  sold.  This  averaging  concept  would 
result  in  a  proposed  8.65  percent 
standard  deduction  in  addition  to  the 
deduction  of  approximately  5  percent  for 
station  service  loads.  One  commenter 
suggested  that  this  standard  deduction 
be  made  utility-specific  in  the  future  to 
provide  for  maximum  equity,  while  the 
other  commenters  recommended  annual 
updating  and  retention  of  the  industry- 
wide averaging  approach.  In  total,  this 
alternative  would  result  in  a  ratio  of  net 
generation  to  gross  generation  for  fee 
calculation  purposes  of  approximately 
87  percent,  rather  than  the  ratio  of 
roughly  95  percent  based  on  DOE's 
proposed  definition. 

DOE  has  not  adopted  the 
recommendation  of  an  8.65  percent 
standard  deduction  for  numerous 
reasons.  Contrary  to  the  commenters' 
assertion.  DOE's  approach  does  not 
disregard  the  Court's  December  6. 1985 
decision.  In  footnote  10  of  its  opinion, 
the  Court  noted  that  the  petitioners 
chose  not  to  assert  the  point  that  "and 
sold"  should  exclude  transmission 
losses.  Id.  at  5.  Accordingly,  these  losses 
were  not  addressed  in  the  Court's 
interpretation  of  the  term 
"generated  *  *  *  and  sold  "  as  used  in 
the  Act. 

Furthermore,  DOE  has  determined 
that,  if  adopted,  this  8.65  percent 
standard  deduction  would  result  in 
substantial  inequities  among  utilities. 
Geographic,  organizational,  and  specific 
service  characteristics  contribute  to 
significant  differences  in  transmission 
and  distribution  losses  among  various 
power  plants.  For  example,  if  the 
commenters'  simplified  calculation 
methodology  were  adopted,  utilities 
with  load  centers  far  from  the  reactors, 
or  with  a  lower  proportion  of  more 
efficient,  high-voltage  AC  or  DC 
transmission  lines,  would  subsidize 
utilities  whose  service  territory  or  grid 
systems  exhibit  opposite  characteristics. 


Joint  ownership  arrangements  of  nuclear 
utilities  and  intra-  and  inter-utility 
power  transfers  would  further  challenge 
the  accuracy  and  equity  of  using  an 
industry-wide  average  deduction^ 
Moreover,  transmission  and  distribution 
losses  reported  on  the  Federal  Energy 
Regulatory  Commission  Form  1  showed 
an  average  6.9  percent  (rather  than  the 
8.65  percent)  value  of  electricity  "not 
sold"  and  variations  among  individual 
plants  ranging  from  0.18  to  19.2  percent 
Therefore,  use  of  a  standard  deduction 
for  electricity  not  sold  would  result  in 
cross-subsidization  among  utilities  and 
would  violate  the  equity  principle 
underlying  the  NWPA, 

DOE  also  examined  several 
alternative  approaches  using  a 
disaggregated  utility-specific  basis  for 
estimating  and  verifying  transmission 
and  distribution  losses.  However.  DOE 
found  that,  if  more  elaborate  estimation 
techniques  were  employed  to  quantify 
that  portion  of  electricity  generated  and 
lost  in  transmission,  the  additional  data 
DOE  would  require  from  utilities  would 
substantially  increase  the 
administrative  burden  of  the  utilities  as 
well  as  that  of  DOE.  Furthermore,  the 
accuracy  of  the  fee  verification  process 
would  decrease  if  DOE  adopted  the 
commenters'  approach. 

DOE's  proposed  definition  is 
consistent  with  the  definition  of  net 
generation  originally  put  forward  m  the 
NOPR  for  the  standard  disposal  contract 
on  February  4, 1983.  At  that  time.  DOE 
received  no  substantive  comment  on.  or 
objection  to.  that  definition  from 
utilities,  either  during  the  public  hearing 
or  the  public  comment  period. 

For  the  foregoing  reasons  and  upon 
careful  consideration  of  all  comments 
received,  DOE  has  determined  that  the 
definition  of  net  generation  as  set  forth 
in  the  November  7.  1986  NOPR  reflects 
the  intent  of  Congress  as  expressed  in 
the  NWPA,  as  well  as  the  December  6. 
1985  opinion  of  the  Court  of  Appeals 
Accordingly,  for  clarity.  DOE  has 
revised  the  term  "kilowatt  hours 
generated"  set  forth  in  the  NOPR  to  "net 
kilowatt  hours  generated."  The  use  of 
this  definition  of  net  generation  for 
purposes  of  calculating  the  fee  assures  a 
reasonable  balance  between  maximum 
achievable  accuracy  and  additional 
costs  to  the  utilities  and  to  DOE.  Finall> 
the  Court  of  Appeals  was  concerned 
that  DOE  adopt  a  "modest "  approach  in 
defining  net  generation  of  electricity  so 
as  not  to  defeat  Congress'  intent  that  an 
unfair  burden  not  be  placed  on  future 
ratepayers  if  DOE  initially  collects 
insufficient  revenues.  Wisconsin 
Electric  Power  Co..  778  F.2d  at  11. 


Therefore.  DOE's  definition  follows 
the  guidance  of  the  Court  and  ensures 
that,  as  envisioned  by  Congress,  current 
ratepayers  carry  their  fair  share  of  the 
burden  of  paying  for  the  disposal  of 
nuclear  waste. 

b.  Conventional  definition  of  net 
generation.  One  commenter  suggested 
using  the  "conventional "  definition  of 
net  generation  which  is  used  in 
"  '  '  ■  reporting  to  the  NRC  on  Form 
EIA-759."  DOE  interprets  this  comment 
as  a  reference  to  the  monthly  reports 
sent  to  the  Nuclear  Regulatory 
Commission  (NRC]  on  the  Operating 
Data  Report  (OCR)  and  to  the  Energy 
Information  Administration  (EIA)  on  the 
FJectric  Power  Monthly  Form  EIA-759. 
Careful  review  of  these  forms,  their 
respective  definitions  of  net  generation, 
and  the  manner  in  which  the  utilities 
have  completed  their  submissions 
indicated  that  the  definitions  are  not 
identical,  and  that  no  single 
conventional  procedure  for  completing 
the  forms  exists.  The  NRC's  ODR 
definitions  require  calculations  of  net 
generation  on  a  unit-by-unit  basis  over  a 
monthly  interval,  while  the  Form  EIA- 
759  requires  a  monthly  calculation  on  a 
station  basis,  with  submission  on  a  unit 
basis.  The  ODR  also  contains  the 
Average  Daily  Unit  Power  Level 
f  ADUPL)  report  which  collects  net 
generation  data  for  each  24-hour  period. 

Both  the  ODR  and  the  ADUPL  allow 
the  utility  to  select  one  of  two 
definitions  of  net  generation.  One 
appears  in  the  NRC  publication, 
"Licensed  Operating  Reactors" 
{NUREG-0020J.  the  other  in  the  1974 
NRC  Regulatory  Guide  1.16.  which  has 
never  been  officially  superseded  by  the 
NRC.  The  former  definition  allows  the 
use  of  negative  values  (deduction  of 
electricity  generated  offsite).  while  the 
latter  does  not.  The  EIA-759  definition 
instructs  utilities  to  deduct  offsite 
generation.  However,  some  utilities 
appear  not  to  follow  this  definition, 
instead  submitting  data  which  are 
consistent  with  their  NRC  submissions 
based  on  the  1974  definition. 

In  addition,  the  method  for  measuring 
and  reporting  net  generation  varies 
among  utilities  from  dail>  manual 
recordings  of  meter  readings  to 
automated,  real-time  computer  readings 
which  are  stored  hourly.  Both  the 
manual  and  the  computerized 
measurements  may  then  be  reported  on 
a  monthly  basis  without  consideration 
of  the  disaggregated  daily  or  hourly 
data.  Administrative  adjustments  based 
on  readings  from  meters  not  located  in 
control  rooms  also  appear  to  be  made 
occasionally  to  account  for  specific 
aspects  of  station  use  and  to  either 
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include  or  exclude  generation  from 
diesel-powered  generators.  These 
administrative  corrections  are  generally 
performed  using  a  computerized 
accounting  system.  Of  all  the  e.visting 
potpntial  definitions  and  implementation 
procedures,  the  proposed  definition 
matches  most  closelv  the  data  available 
on  the  .ADUPL. 

Based  on  a  review  of  utility  fee 
payments  using  the  proposed  definition. 
DOE  concluded  that  the  vast  majority  of 
these  payments  are  consistent  with  the 
ADl'PL  data.  The  fee  verification 
studies  performed  by  DOE  showed  that 
the  data  needed  to  conform  to  the 
proposed  definition  exist  within  each 
utility  Therefore.  DOE  has  not  adopted 
the  commenters'  recommendation  that 
the  fee  be  based  on  net  generation  as 
reported  on  Form  EIA-759. 

2.  Annex  A  to  Appendix  G 

a.  Clarification  of  "At  All  Times". 
Eleven  commenters  suggested  that  the 
instructions  for  Appendix  G.  Annex  A. 
Section  2.3.  which  included  the  phrase 
"at  all  times."  in  reference  to  the  time 
frame  required  for  metering,  were  vague 
and  subject  to  differing  interpretations 
by  utilities.  Moreover,  some  commentors 
argued  that  the  term  "at  all  times"  could 
be  interpreted  in  the  extreme  to  mean 
"instantaneously."  or  each  time  a  plant 
is  phased  in  or  out  of  service,  and  that  it 
could  thus  impose  an  unnecessary 
burden  on  the  plant  operator,  which,  in 
turn,  could  impact  negatively  on  plant 
safety.  The  commentors' 
recommendation  th.it  DOE 
aiipropriately  define  a  common  time 
denominator  for  reading  meters  ranged 
from  hourly,  daily,  ?nd  monthly  to 
quarterly- 

DOE  agrees  that  the  phrase  "at  all 
times  '  requires  further  clarification. 
Accordingly,  the  Department  has 
modified  the  .Annex  A  instructions  to 
indicate  that  the  appropriate  common 
time  denominator  is  daily.  The  daily 
period  was  selected  because  it:  (1)  Does 
not  add  to  the  utilities'  administrative 
burden;  (21  is  already  reported  to  the 
NRG  on  the  ADL'PL  report,  and  (3) 
reduces  the  potential  for  non-station- 
generated  electricity  (negative  megawatt 
hour  values  resulting  during  periods  of 
no  or  low  power  when  station  use  is 
supplied  from  outside  the  station)  to 
offset  the  megawatt  hours  on  which  the 
fee  is  based. 

b.  Deductions  for  "Ovt-of-Service" 
pt'r!"ds.  One  commenler  suggested  that 
dividing  the  calendar  quarter  into  in- 
service  and  out-of-service  time  periods 
does  not  allow  appropriate  deductions 
for  out-of-service  periods  from  gross 
electrical  generation. 


DOE  is  allowing  an  out-of-service 

offset  to  gross  generation  for  days  on 
which  generation  exceeds  consumption 
of  electricity  generated  from  nonnuclear 
energy  sources.  Also,  DOE  is  allowing 
this  out-of-service  offset  for  multi-unit 
stations  when  at  least  one  reactor  is 
generating  station  power,  and,  therefore, 
the  energy  source  is  clearly  nuclear 
power,  DOE  is  similarly  allowing  such 
deductions  when  there  exist  metered 
power  lines  between  two  offsite  nuclear 
units  or  between  two  nuclear  units 
connected  through  a  shared  transformer. 
DOE  believes  that  to  allow  one  utility  to 
make  deductions  for  electricity 
generated  from  nonnuclear  sources  in 
excess  of  that  which  is  routinely 
recorded  (daily)  would  not  be  equitable 
to  other  utilities.  Similarly,  to  require 
more  frequent  reporting  intervals  (e.g. 
hourly)  would  place  an  excessive 
burden  on  many  utilities.  Therefore, 
while  DOE  has  not  adopted  the 
commenters'  specific  recommendation, 
DOE  recognizes  that  potential  inequities 
could  result  if  utilities  implemented 
allowable  deductions  differently. 
Therefore,  to  assist  in  assuring  uniform 
implementation  of  allowable  deductions 
as  discussed  above,  the  Annex  A  form 
has  been  modified  to  distinguish 
between  station  power  from  a  nuclear 
unit  and  station  power  from  nonnuclear 
sources. 

c.  Certification  requirements  and 
metering  equipment.  Two  commenters 
stated  that  the  requirements  of  the 
proposed  rule  for  certification  of  net 
generation  cannot  be  satisfied  unless 
new.  expensive  metering  equipment  is 
installed.  In  one  instance,  the 
commentor  indicated  that  nonnuclear 
generation  was  embedded  in  normal 
station  ser\'ice  loads,  while  the  other 
commenter  indicated  that  nonnuclear 
load  could  not  be  accurately  divided 
among  the  units  of  a  multi-unit  station. 
In  the  former  case,  it  was  suggested  that 
utilities  be  allowed  the  flexibility  to 
disregard  such  nonnuclear  generation 
since  it  involved  "paltry"  amounts  of 
electricity.  In  the  latter  case,  it  was 
suggested  that  the  Annex  A  forms  be 
adjusted  so  that  utilities  could  continue 
to  report  net  generation  by  unit,  but 
provide  certification  for  total  net 
generation  only. 

DOE  recognizes  the  validity  of  the 
commenters'  concerns  and  has  adopted 
their  recommendations.  The  new  Annex 
A  form  is  to  be  submitted  for  each 
station  (rather  than  for  each  unit  as 
previously  required),  with  a  column 
provided  for  each  unit  at  the  station.  If  a 
utility  is  unable  to  provide  metered  unit 
data,  the  estimated  unit  data  may  be 
used,  and  a  brief  explanation  of  the 
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estimation  methoddogy  must  be 
provided.  For  those  utilities  whose  gross 
generation  includes  small  quantities  of 
unmetered  nonnuclear  electrical 
generation,  estimates  of  such  unmetered 
generation  may  be  deducted  for  fee 
calculation  purposes.  In  such  cases, 
utilities  must  provide  a  brief  explanation 
of  how  the  data  were  estimated.  The 
certification  statement  on  the  Appendix 
G  form  has  also  been  modified  to 
require  certification  of  the  Total 
Remittance  Section  6.0. 

d.  Non-collocated  nuclear  stations. 
One  commenter  expressed  concern  that 
non-collocated  nuclear  stations  are 
treated  inequitably  by  the  proposed  rule 
relative  to  collocated,  multi-unit 
stations.  Specifically,  DOE  had 
proposed  that,  when  at  least  one  nuclear 
unit  was  operating  (generation  from  at 
least  one  unit  exceeds  station  use), 
electricity  generated  from  that  unit 
should  be  assumed  to  be  supplying  the 
normal  nuclear  station  load,  whether  or 
not  it  could  be  separately  metered.  The 
commenter  recommended  that  a  utility 
should  be  allowed  to  assume  that, 
whenever  all  units  at  a  station  are  not 
operating,  the  electricity  used  by  that 
station  is  provided  in  part  by  offsite 
nuclear  generation  from  the  system  in 
the  same  ratio  as  that  of  total  nuclear 
generation  to  total  utility  generation. 

The  commenter's  observation  is 
correct,  DOE's  reason  for  originally 
proposing  the  assumption  for  collocated 
plants  was  to  allow  utilities  to  avoid  the 
cost  of  additional  metering  equipment. 
However,  there  is  httle  assurance  that 
nuclear  electricity  generated  offsite  will 
actually  serve  the  load  of  a  non- 
operating  station  because:  (1)  The 
contribution  of  nuclear  generation  to 
total  system  generation  fluctuates  from 
minute  to  minute  according  to  customer 
demands  and  (2)  the  stations  may  be 
hundreds  of  miles  apart.  This  situation 
would  also  differ  significantly  from  that 
of  a  collocated  multi-unit  station  where 
a  direct  relationship  exists  between 
nuclear  generation  and  station  use.  If  a 
direct  line  were  to  exist  between  non- 
collocated  units,  and  if  this  line  were 
metered.  DOE  would  treat  these  units 
according  to  the  collocated  multi-unit 
assumption.  If  the  commenter's 
recommended  methodology  were 
adopted,  the  additional  burden  and  cost 
of  the  data  collection  and  verification 
effort  that  would  be  needed  to  maintain 
current  confidence  levels  for  fee 
calculations  would  likely  far  outweigh 
any  financial  benefit  to  a  particular 
utility.  Since  it  is  believed  that  the 
administrative  costs  of  verification 
would  exceed  any  reduction  in  the  fee 
that  would  result  from  adoption  of  the 
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commenter's  suggestion,  DOE  has  not 
adopted  this  recommendation. 

e.  Other  modifications.  Annex  A 
instructions  have  been  modified  slightly 
in  other  areas  in  response  to  editorial 
suggestions  by  commenters  or  based  on 
combined  DOE./utility  experience  with 
the  forms  since  1983.  An  example  of  the 
latter  is  the  elimination  of  examples  in 
Section  1.0.  Identification  Information. 
In  addition,  the  elimination  of  the  three 
data  items  proposed  in  the  NOPR  has 
been  adopted. 

One  commenter  suggested  that  the 
forms  be  modified  to  include  a  "current 
revision  date"  next  to  the  form  number 
to  accommodate  any  future  revisions 
and  preclude  the  future  use  of  obsolete 
forms.  This  suggestion  was  adopted  by 
placing  "OMB  Number"  and  "Effective 
Through;"  at  the  upper  right  corner  of 
the  forms.  One  commenter  suggested 
that,  since  some  terms  could  be 
interpreted  as  having  more  than  one 
meaning.  Article  I,  Definition,  of  the 
standard  disposal  contract  should  be 
expanded.  DOE  has  not  adopted  this 
suggestion  since  the  changes  made  to 
the  forms,  including  revised  instructions, 
are  believed  to  have  minimized  the 
potential  for  confusion. 

C.  Additional  Public  Comments  and 
Modifications 

In  addition  to  the  public  comments 
keyed  to  the  standard  disposal  contract 
discussed  in  Section  II. B.  above,  DOE 
received  several  other  comments 
relating  to  the  proposed  rule  of 
November  7,  1986.  Two  commenters 
obsen-ed  that  the  NOPR  did  not  specify 
a  retroactive  date  for  changing  the  basis 
of  the  ongoing  fee  from  gross  to  net 
generation.  The  Department  agrees  with 
the  commenters.  Accordingly,  since  the 
standard  disposal  contracts  provided  for 
April  7, 1983,  as  the  effective  date  the 
ongoing  fee  commenced,  the  Department 
has  determined  that  this  is  the  proper 
date  for  changing  the  basis  for 
calculating  the  ongoing  fee  from  gross  to 
net  generation. 

Although  not  within  the  scope  of  the 
NOPR.  five  commenters  requested  that 
DOE  pay  interest  on  utility 
overpayments  into  the  Nuclear  Waste 
Fund  as  a  result  of  the  Court  of  Appeals' 
decision.  By  letter  of  May  18.  1987.  DOE 
informed  all  affected  utilities  that,  as  a 
consequence  of  sovereign  immunity, 
such  interest  cannot  be  paid. 

For  purposes  of  consistency  with  the 
definition  in  Article  I.  DOE  has  also 
made  minor  changes  to  Articles  VIII. A. 1 
and  B.l.  that  were  not  raised  in  public 
comments.  Specifically,  the  term 
"kilowatt-hour"  in  Article  VIII.A.l.  has 
been  replaced  by  the  term  "net  kilowatt 
hour."  Similarly,  the  term  "net  electricity 


generated"  has  replaced  the  term 
"electricity  generated"  in  Article 

vni.Bi. 

III.  Final  Rule 

As  set  forth  below,  the  purpose  of  this 
final  rule  is  to  amend  the  standard 
disposal  contract  consistent  with  the 
Court  ruling  that  the  ongoing  fee  should 
be  based  on  net  generation  of  electricity. 

Section  961.11  (amended)  sets  forth 
changes  to  the  contract  necessary  to 
implement  the  payment  of  the  ongoing 
fee  pursuant  to  the  Courts  decision: 

Article  I— Definitions— Replaces  the 
term  "kilowatt  hours  generated"  with 
the  term  "net  kilowatt  hours  generated." 

Article  VIIl.A.— Fees— Substitutes  the 
term  "net  kilowatt  hour"  for  the  term 
"kilowatt-hour." 

Article  VIll.B.— Payment— Substitutes 
the  term  "net  electricity  generated"  for 
the  term  "electricity  generated." 

Appendix  G — Remittance  Advice 
(RA)  for  Payment  of  Fees— Revises  both 
the  RA  form  and  the  Annex  A  to 
Appendix  G  form  ^  currently  used  by 
utilities  to  reflect  paymient  based  on  net 
generation.  Instructions  for  the  Annex  A 
form  have  also  been  changed  to  reflect 
the  procedures  for  determining  net 
generation  for  fee  calculation  purposes. 
In  addition,  three  data  items  have  been 
eliminated  since  they  dealt  with 
equivalent  electrical  energy  generation 
(process  heat)  which  is  no  longer 
applicable. 

IV.  Procedural  Requirements 

A.  Executive  Order  No.  12291 

Under  Executive  Order  12291, 
agencies  a.-e  required  to  determine 
whether  proposed  rules  are  major  rules 
as  defined  in  the  Order.  DOE  has 
reviewed  this  final  rule  and  has 
determined  that  it  is  not  a  major  rule 
because  it  wnll  not  have  an  annual  effect 
on  the  economy  of  SlOO  million  or  more: 
it  will  not  result  in  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries,  Federal.  State,  or  local 
government  agencies,  or  geographic 
regions;  and  it  will  not  have  significant 
adverse  effects  on  competition, 
employm.ent.  investm.ent.  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises. 

B.  Regulatory  Flexibility  Act 

In  accordance  with  Section  605(b)  of 
the  Regulatory  Flexibility  Act,  5  U.S.C. 
601,  et  seq..  DOE  finds  that  Sections  603 
and  604  of  the  Act  do  not  apply  to  this 
rule  because  it  will  not  have  a 


*  Curreni  forms  are  modified  versions  of  the 
original  forms  published  on  April  1&  1963  (48  FR 
16590). 


Significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  finding  is  based  on  the  fact  that  the 
parties  to  the  contract,  who  are  owners 
or  generators  of  spent  nuclear  fuel  or 
high-level  radioactive  waste,  are  not 
small  entities. 

C.  National  Environmental  Policy  Act 

Execution  of  amendments  to  the 
standard  contract  in  this  rulemaking  will 
not  result  in  any  effect  on  the  quahty  of 
the  human  environment.  Therefore,  DOE 
has  concluded  that  the  rulemaking  is  not 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment.  Accordingly,  preparation 
of  neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

D.  Papen\'ork  Reduction  Act 

In  accordance  with  section  3504(h)  of 

the  Paperwork  Reduction  Act  of  1980 
(Pub.  L  96-511),  this  rule  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (O.MB)  which  has  approved 
the  data  collection  requirements 
contained  herein. 

List  of  Subjects  in  10  CFR  Part  961 

Government  contracts,  Nuclear 
materials.  Nuclear  powerplants  and 
reactors,  Radiation  protection.  Waste 
treatment  and  disposal. 

In  consideration  of  the  foregoing.  Part 
961.  Chapter  III  of  Title  10.  Code  of 
Federal  Regulations  is  amended  as  set 
forth  below. 

Issued  in  Washington.  DC,  September  14. 

1987. 

Benton  J.  Roth, 

Director,  Procurement  and  Assistance 
Management  Directorate. 

PART  961— [AMENDED! 

1.  The  authority  citation  for  Part  961 
continues  to  read  as  follows: 

Authority:  Sec  644.  Pub,  L  95-91.  91  Stat. 
599  (42  U.S.C.  7254)  and  Sec.  302,  Pub.  L  97- 
425.  96  Stat.  2257  (42  U.S.C.  10222). 

2.  The  Contract  in  §  961,11  is  amended 
by  revising  Article  I.  paragraph  13. 
Articles  VIII.  A.l.  and  B.l.,  and 
Appendix  G  to  the  Contract,  including 
Annex  A  to  Appendix  G  as  set  forth 
below.  Annex  B  to  Appendix  G  remains 
unchanged. 

§961.11    Text  of  ttie  contract 
•         •         •         •         • 

Article  I — Definitions 

•  •  •  •  * 

13.  The  term  "net  kilowatt  hours 
generated"  means  the  gross  electrical 
output  produced  by  a  civilian  nuclear 
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povM^r  '•eactor  measurt'd  a!  the  output 
i  Tniin.ds  of  the  turbine  generator  minus 
the  norma!  onsite  nuclear  station  service 
loads  during  the  time  electricity  is  being 
generated.  Instructions  to  Annex  A  to 
Appendix  G  provide  further  guidance  on 
the  calculation  procedures  for  reporting 
purposes.  The  term  "net  kilowatt  hours 
e^neratod"  is  also  rofcrrod  to  as  "net 
elec'ricity  generatt'd" 


Article  V  III — Fees  and  Terms  of 
ra\ment 


ISS 


A.  Fees 

1.  Effective  April  7, 1983,  Purchaser 
shall  be  charged  a  fee  in  the  amount  of 
1.0  mill  per  net  kilowatt  hour  generated 
(1M/K\VH)  by  Purchaser's  nuclear 
power  reactor(s).  The  said  fee  shall  be 
paid  as  specified  in  paragraph  B  of  this 
-\rticle  VIII. 


II  Payment 

1.  For  net  electricity  generated  by  the 
Purchaser's  civilian  nuclear  power 
reactor(s)  on  or  after  April  7, 1983,  fees 
shall  be  paid  quarterly  by  the  Purchaser 


and  must  be  rec(u\  ed  by  DOE  not  later 
than  the  close  of  business  on  the  last 
business  day  of  the  month  following  the 
end  of  each  assigned  3-month  period. 
The  first  payment  shall  be  due  on  July 
31,  1983.  forthe  period  April  7.  1983,  to 
June  30,  1983.  [add  as  applicable;  A  one- 
time adjustment  period  payment  shall 

be  due  on ,  for  the  period 

to ].  The  assigned  3-month  period, 

for  purposes  of  payment  and  reporting 
of  net  kilowatt  hcurs  generated  shall 

begin 

***** 
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U^.  DEPARTMENT  Of  ENERGY 

Germantown,  MO  20874 


OMB  No.:  1901-0260 
Expires:  12/31/89 


'=0'  ■niofmiior  cono»m,ng  confkMnnality  at  intormmon  m*  iMfT>  e  o<  th*  in«i-jc;o^ 


1.0  IDENTIFICATION  INFORMATION 


1.1   Purchaser  Information 
(a)    Name 


1  3  Sundard  Contract  Identificatior,  Number 


(b)   Address  . 


(c)    CitY,  State 
&  Zip  Code . 
1.2  Contact  Person 
(a)    Name 


1  4   Pei-'Od  Covered  by  this  Remittance  AcH  ce 
(ai    From  ^ to 


(b)    Date  o^  Th's  Pav"ie' 


iWo^i'-Oay^ea' 


(b)   Telephone  (Include  Area  Code) , 


2.0  SPENT  NUCLEAR  FUEL  (SNF)  FEE 


2.1    Number  of  Reacto.'^  Covered 


2.2  Total  Purchaser  Obligation  as  of  April  7,  1983  S 

2.3  Date  of  First  Payment; 


Mortth 

D.V 

Ywr 

1 

1 

t 

2.4  10-Year  Treasury  Note  Rate  as  of  the  Date  of 

First  Payment 

2.5  Unpaid  Balance  Prior  to  this  Payment        $ 


2  6  Option  C^^osen 

2  7   Fee  Data 

(ai    Pr.ncipai  

(bl    Interest 


(c!    Total  Sf>ent  Nuclea'  Fuel  Fee 
Transmitted  with  this  Payment 

$ 


3.0   FEE  FOR  NET  ELECTRICITY  GENERATED  (WILLS  PER  KILOWATTHOUR.  M  KvVh) 


3.1  Number  of  Reactors  Covered,  

3.2  Total  Net  Electricity  Generated  (Megawatt^ours) 
(Sum  of  Line  2.6  from  All  Annex  A's) 

3.3  Current  Fee  Rate  _  (M/KWh) 


3  4  Total  Fee  for  Net  E(ectr>ciry  Gene-^ateC 
(W.'KWh)  Transmitted  with  this  Paynert 


4,0  UNDERPAYMENT./LATE  PAYMENT  (As  notified  by  DOE' 


Type  01  P«v~e- 


4.1   SNF  Underpayment 


4.2  Electricity  Generation  Underpayment 

4.3  TOTAL  UNDERPAYMENT 


4,4  SNF  Late  Payment 


4.5  Electricity  Generation  Late  Payment 

4.6  TOTAL  LATE  PAYMENT 


Oatt  o< 

N0''*'C*f  KK* 

(Month/D«y^«»f( 

(D) 


DOE  lmw,c» 


Transmiitil 


5.0  OTHER  CREDITS  CLAIMED  (Attach  Explanation) 


Pa. a 


Enter  the  Total  Amount  Claimed  for  All  Credits 


S  I 


6.0  TOTAL  REMITTANCE 


6.1  Total  Spent  Nuclear  Fuel  Fee  Transmitted  (from  2  7!c!!  $ 

6.2  Total  Fee  for  Net  Electricity  Generated  (from  3.4|  $ 

6.3  Total  Underpayment  (from  4.3(f))  $ 

6.4  Total  Late  Payment  (from  4.6(f))  $ 

6.5  Total  Credits  (from  5.0)  $ 

6.6  TOTAL  REMITTANCE  (Sum  of  6,1  through  6  4  less  6  5)  $ 


7.0  CERTIFICATION 


I  certify  that  the  Total  Reminance  is  true  and  accurate  to  the  best  of  my  knowledge 


Name 


Date 


ignafj 


TITLE  18  use  1001  makes  it  a  crime  for  any  person  to  knowingly  and  willfully  make  to  any  departnent  c  agency  cf  r- 
United  States  any  false,  fictitious,  or  fraudulent  statemenu  as  to  any  matter  with.n  its  junsd.cton 


Copy  Di"!>ut'Or     Wh.Te.DOE-Contro'er,   Canary,  DCE-OCRVVM.   P.r,;     OOEE,A,    Go  oe-'od.    Ut.Mv    CoF» 
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DEPARTMENT  OF  ENERGY 

Germantown,  MD  20874 

APPENDIX  G  -  STANDARD  REMITTANCE  ADVICE  FOR  PAYMENT  OF  FEES 

Gen«(a!  'nfof^dtion  '  I 

1  Purpose 

S'arxJaiJ  Remittance  Aovice  ,RAi  (oim  ,s  designed  to  serve  as  the  source  document  for  entries  Into  the  Departments  accounting  records  to  transmit  data 
•'om  Purctiasers  concern. ng  ^ymen',  o^  tne"  contnDi.'  O"  to  tne  Saoiea'  Waste  Fund 

2  wr'o  Shall  Submit 

The  SA  must  t>e  submitted  by  Purchase's  wno  ngned  the  Standard  Contract  'o'  Disposal  ot  Spent  Nuc  ea'  F^uei  and/Of  High-Leve.  Radoaci've  vSaste  Submit  Copy 
1   2,  and  3  to  DOE,  Ottice  of  tne  Coni'c:ier   Soecai  Accounts  and  PayroM  DiviS4on  and  retain  Copy  *. 

3  Where  to  Subri'! 
Purchasers  shall  forward  ooiic  e'eC  RA  to 
U  S  Department  of  Energy 
Office  of  the  Controller 

Special  Accounts  and  Payron  Division  iC  216  GTN) 
Bo»  500 

GerTTianlo*n,  MD  20874-0500 
Request  fof  further  irformatioo.  adBHianai  forrrs    and  irst-uc-kms  mav  be  directed  In  writing  to  the  address  above  or  by  'e'eDnone  to  {30-)  353-40M 

4  When  to  Sutynit 

For  electricity  generated  ori  or  a'te'  4  7,83  fees  shaii  be  -ad  auarier'y  by  'he  Purchaser  and  must  be  rece-ved  by  DOE  not  later  man  the  cose  oi  Dus  "ess  on 
the  last  business  day  of  tne  month  loiowmg  the  end  :,'  each  ass  gned  mree  '^onth  pe'Od  Payr^en'  -s  by  eiecon.c  *"e  transfei  only 

5  Sanctons 

The  iirreiy  submission  of  RA  By  a  Purchaser  .s  mandatory  Failure  10  file  may  result  in  late  penally  fees  as  provided  by  Article  Vili  C  of  the  Coniiact  for 
Disposal  of  Spent  Nuclear  Fuei  and^or  Hign-Leve'  Had  oactive  Was'9 

6  Provisions  Regarding  the  Confidentality  of  info'matio-i 

The  tn'ormation  contained  m  these  forms  may  be  -ii  T'orma'  O"  •hic'-  s  enempi  from  disclosure  to  the  public  „-oe'  're  e>e-ctor  lor  'raae  secets  con- 
fident,a-  commercial  information  specfied  in  the  Freedom  of  intormation  Act  of  5USC  522(b).,4i!FOlA)  or  Jniproh  S'ted  from  puCic  -eiease  by  18  U'SC  t9C5 
However  before  a  determination  can  be  made  that  par-cuiar  niormal  or^  ,s  within  the  coverage  of  either  of  these  sta'jicr,  provis  cr.s  the  persor  suDm  t- 
ting  the  information  must  mane  a  showing  satisfactor.  to  the  Department  cor^cernmg  its  confidential  nature 

Therefore,  respondents  shouK)  stale  br'e''y  and  specif  ca''/  (on  a-^  e'errient-Cy-eiemen;  baS'S  •'  possible!  in  a  ie"er  acccrripanyi^g  submission  of  the  form 
why  thay  consider  the  information  concerned  to  be  a  trade  secret  o*  other  proprie'ary  informal, on  whether  such  information  is  cuslomaniy  treated  as  con- 
fidential information  By  their  companies  a-^d  the  ,ndus,'y  ano  the  type  o'  competitive  hardship  that  wouK3  resun  from  disclosure  of  the  imormalion  in  ac- 
cordance W'th  the  provS'Ons  of  10  CFR  10C4  li  of  DOE  ?  fQiA  leguiaticns  DOE  will  determine  whether  any  information  submitted  should  be  wthheid  from 
Public  disclosure 

I'  DOE  -ecewes  a  response  and  does  not  'eceive  a  'ecuest  «  tn  subs'antive  lustification  that  the  information  submitted  should  not  be  re'eased  to  the' 
Public  DOE  may  assurre  that  tne  respondent  does  no'  obiect  to  disclosure  'o  trie  public  of  any  information  suDmitted  on  tne  form 
A  new  written  :ust:''cation  need  not  be  submitted  eac"  time  me  NWPAe30G  is  submitted  if 
a     views  concerning  information  ,tems  -dentified  as  fiviieg-?rj  or  cor'idenva   na^^  not  changed  and 
B     a  w'lten  ]ust  fication  setting  iprth  respondent  s  v"^ws  in  this  regard  was  previously  submitted 
in  accordance  with  me  cted  statutes  anc  other  acpiica'^'e  aufhor'ty  the  information  must  be  made  available,  upon  reQuesi,  lo  the  Congress  or  any  commit- 
lee  ot  Congress   the  Gene'a^  Accounting  Qt'ce   and  ^'her  Fede-a   agences  authorized  by  law  to  receive  such  into'mation 

INSTRUCTIONS  FOR  COMPLETING  STANDARD  REMITTANCE 
ADVICE  FOR  PAYMENT  OF  FEES 


Secl.on  1  0 
1  1 
1  2 
1  3 

1  4 

S'?i:i,on  2  0 

2  1 

22 

23 
24 

25 
26 
27 

Sect  on  3  0 

3  1 
32 

33 

34 

r-JCl  on  4  3 

Sect, on  5  0 
Sect -on  e  0 
Sect  on  7  0 


nade 


laenttficafion  IntormaJton 

fMame  of  Purchaser  as  it  aopeas  on  th,e  Standard  Contract,  the  mailing  address,  state  and  zip  code 

Name  and  telephone  numoei  of  person  responsible  for  the  completion  ot  this  lortn. 

Standard  Contract  ideniitK:a',0''  njjmpe'  as  assigr^ed  by  DOE 

Period  covered  by  this  adv  ce  a-^d  da'e  of  ms  payment  Any  period  different  from  the  assigned  three  month  period  shot^d  be  explained  on  a 

separate  attachment 

See,n(  NLClear  Fu9'  'S\F,  fee 

Enter  the  number  ot  'eactors  toi  which  the  Purchaser  had  iiradiated  fuel  as  ot  mkJnight  between  6/7  April  1983  (equal  to  the  number  of  Annen  B 

Forms  a'tachedi 

Total  a-Tount  owed  'o  me  M.cea'  .'.aste  Fund  fof  spent  fuel  used  to  generate  electricity  pfior  to  April  7.  1983  (See  Anne>  B  tor  calculation  ) 

Sell  expianator-/ 

Ten  year  Treasury  Note   ato  or-  "-.e  date  me  payment  is  maje.  to  be  used  it  payrnents  are  being  made  using  the  40  quarter  option  or  it  lump  surn 

payment   s  made  after  June  30   i985 

Unpaid  balance  before  this  payment  ,5  made 

Enter  the  payment  option  (1  2.  or  3)  chosen  The  selection  of  payment  option  must  be  made  nyithin  two  years  ot  Standard  Contract  execution. 

Total  pa/ment  of  fee  which  this  advice  represents  Show  principal   interest,  and  total. 

Fee  lor  Nel  Eiectnc^ry  Gen^'aiea  ,M  ".'Ahi 

Enter  Itie  number  of  reactors  me  Purchaser  s  reporting  ory  du'mg  this  reporting  period 

Enter  total  net  electricity  generated  3ur  ng  m-  -eooriing  period  from  all  reactors  berng  reported  This  is  me  sum  of  Station  Total  figures  of  line  2  6 

from  all  Annen  A  forms  a'tached  e>pressed   n  megawaithours. 

Current  Fee  Ra'e  as  provided  Dv  DOE  i  n.tia  .  i  3  M  KWh  *hich  is  equal  to  10  $'MWh), 

Total  Fee  for  Net  Eectnciir  Generated  iM^K/.h,  represented  by  this  advice 

L/nderpayrnenrtate  Payner"'  .as  no'ted  0>  ^'Ot 

4  1-46  Self  eipianaiony  1 

Ofer  Credits  Ciaimea  | 

Represents  all  items  for  which  a  Purchaser  may  receive  citedit.  as  specified  in  the  Standard  Conlfact 

fofs,'  RarDitiance 

6  1-66  This  section  s  a  si-r-n-ary  of  me  payents  made  m  the  previously  mentioned  categories  with  this  remittance, 

CantUcation 

Enter  the  name  a'd  t'le  of  m-e  ■  "dividual  yoo<  company  has  designated  to  certify  the  accuracy  of  the  data.  Sign  the  "Cerlific^tioh'biocii  andentei 

the  current  da'e 
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ANNEX  A 

to 

APPENDIX  G 

Stanca-d  Be-ninance  Ad^ce  *o-  Pe.'-^e^'  o'  ^e« 

•    Please  read  all  mst'uct  oris  be*o'e  co~'p'et..-iG  form... 

•    Complete  a  separate  Annex  A  for  each  station. 

•    Submit  Annex  A's  quarterly  wiT*-.  Aopend^*  G-Sta^dard  Re-rTta-^re  Arj,  ce  *o'  ^a.-^e-* 

-,  *   c  ^.-^  ■ 

'  0   Identification  Information 

1.1   Purchaser  Information                                                           1 .3  Station  Name 

(a!     Name 

(b:    Address. 


(c;    Ci:»,  Slate  ana  Zip  Coae 

tdJ    Utiiitv  ID  number  f     j[     | 

1.2  Contact  Person 

(a)    Name 


jbi    Telephone  iinciude  area  code- 


1  4   S:a-aa 


•'.,^-     l^t-.-.T     f.,- 


cition  Number 


1  5   Pe-  CG  Co.e-eJ 


16        l-'O' 


2  0   Fee  Calculation  for  Net  Eiectnctv  Generated 


iMo'"';n'Da,'>ea'       (Mo-^r-'Da.  'rear) 

(b'    Dc'e  o' tn.i  s.jb^HSS:o- 

(Monf'Ds.^'ear) 


U-.t  1 

'^j '  '  2           !          v; '  '  3 

S-c:-   0'    ^O'c 

2  1    Un^t  ID  Cooes 

2.2   Gross  Therrra'  Ene-G>  Ge-.e-a'ea  SMv'.n. 

■^:i 

2-3  Gross  Eiectr  c  t,  Gene'd'ea  iMWh> 

2  4   Nuclear  Stato'^  Use  vVn-e  At  Leas'  O--^ 
Nuclear  Un:-!  is  Ir  Se-vcfc*  iWvVhi 

2  5   Nuclear  Stat'On  Use  While  Ail  Nudea- 
Units  Are  Out  0*  Se'vice*  (Mwr,; 

2  6   Net  Eiectricit,  Generated  iV.Vh) 
(Item  2  3  m.^n^s  Ite-.  2  C 

2  1   Current  Fee  Rate  imiiisKv'^h  =  $  v-.v-.. 

f 

i 

■'-• 1 

i             ! 

2  8  Current  Fee  Due  (Dolta's: 

Enter  on  Line  3  4  o*  Append  »  G                     ■ 

I 

1 

Utilities  unable  to  meie    .nc  widual  una  use  shall  report  estimated  unit  use  a^ia  sna'   eoa  • 
estimated 


'ootnote  how  the  unit  data  were 


INSTRUCTIONS  FOR  COMPLETING  ANNEX  A  TO 
APPENDIX  G  -  STANDARD  REMITTANCE  ADVICE  FOR  PAYMENT  OF  FEES 

Section    1  0  Idenrification  Information 

1  1  Utiiitv  name,  address,  and  ID  number   The  ID  numoer  is  assigned  Dy  DOE. 

1  2  Contact  person  for  additional  inforrnation  on  data  submitted  in  this  annex. 

1 .3  Station  name.  Enter  the  name  of  the  Station  coverea   r-  this  annex. 

1  4  Self-explanatory.  | 

1  5a    The  dates  shown  should  be  the  beq  nri'^g  a^d  end  ng  days  of  the  reporting  pe-  od  'd  >«h  ch  elect'  cal  Output  is 
reported 

1  5p   Self-explanatory.  I 
Section    2  0      Fee  Ca'cc-'ar-on  ior  Net  Eiectricr/  Generated         I 

2  1      Unit  ID  Code:  Enter  the  reactor  unt  identification  (ID)  code  as  assigned  by  DOE   one  pe'  ccijT.n   few  e^c^  reactor 

associated  with  this  station, 

2  2      Gross  Thermal  Energy  (Generated  (f-VAhi    Tne  thetmai  ootput  of  tne  nucieai  steam  suppiy  system  dur.ng  the  gfoss 

hours  o'  the  reporting  period,  expressed  o  m-'oawatthours.  I 

2.3      Gross  Electricity  Generated  (MWh). 

Utilities  shaii  report  Gross  Electricity  Generated  for  each  unit  in  the  appropriate  column  and  shall  report  the  total 
in  the  column  labeled  'Station  Totai  "  The  Gross  Electricity  Generated  is  measured  at  the  output  terminals  of  the 
turbine  gere'-ator  dur.ng  the  reporting  period,  expressed  in  megawatthours. 

Note  Utilities  that  have  small  quantities  o*  unmetered  non  nuclear  electrical  generation  included  in  G'oss  Electricity 
Generated  should  see  Note  D,  I'em  2  4 

2  4      Nuciea'  Staton  Use  V.h  le  At  Least  One  Nuclear  Unit  Is  In  Service  (MWh). 

Ur.i  tes  shall  report  Nuclear  Stat. on  Use  While  At  Least  One  Nuclear  Unit  Is  In  Service  data  for  each  unit  in  the 
approD'iatfc  column,  and  shall  report  the  total  in  the  column  labeled  "Station  Total."  In  this  row,  utilities  are  to 
repo't  tne  consumpt.on  of  electricity  by  the  nuclear  portion  of  the  station  during  days  in  which  at  least  one  of  the 
nuclear  un.ts  at  the  station  was  on  line  and  proOucing  electricity,  expressed  m  megawatthours  Utilities  unable  to 
meter  inidi-'dual  unit  use  shall  repo't  est'mated  unit  use  and  shall  explain  in  a  footr>ote  how  the  unit  oata  were 
estimated.  i 


B 


Note  I 

A.     During  aavs  m  when  nuclear  station  use  exceeds  nuclear  station  generation,  utilities  Shall  treat  all  resulting  negative 

values  as  ze'o  'o-  lee  calculation  purposes 

Utiiitces  that  ha.e  multiple  nuclear  units  at  ore  station: 

•  when  at  leas!  one  nuciear  unt  is  operating  and  when  generation  from  that  one  unit  exceeds  the  nuclear  station  s 
use,  the  utility  may  assume  that  "he  operating  unit  is  supplying  electricity  for  nuclear  stat.on  use.  whether  or  not 
the  electricity  has  been  rne'e'ed  sepa'ate'/  or  the  units  termmaie  to  a  common  electncai  DuSDar,  ana 

•  shall  report  under  item  2  £  ny  eiectfiCity  use  by  the  nuclear  portion  of  the  stat  on  du'ing  da/s  m  which 
all  nuclear  units  at  the  station  were  out  of  service  simultaneously. 

Utilities  that  have  a  m.etered  transmission  line  connecting  an  off-stalion  nuclear  reactor  w  th  another  nuclear 
station  may  treat  the  off -station  plant  as  part  of  this  station  for  fee  calculation  purposes  and  report  accordingly. 
Utilities  may  deduct  smalt  quantities  of  unmetered  non-nuclear  electricity  generation  included  in  G/oss  Elec- 
tricity Generated,  prov.ded  they  identify  and  explain  the  generation  estimates  in  a  footnote 


C 
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2  5     Nuc  ear  Staton  Use  An  le  Ail  Nuclear  Units  Are  Out  Of  Service  (MWh).  ■ 

Utl  lies  shall  report  Nuclear  Stat  on  Use  While  All  Nuclear  Units  Are  Out  Of  Service  data  for  each  unit  in  the 
apo'opnate  column,  and  shall  report  the  total  in  the  column  labeled  "Station  Total."  In  this  row,  utilities  shall 
retx>rt  the  consumption  of  electricity  by  the  rxidear  portion  of  the  station  during  days  m  which  total  nuclear  unit 
use  exceeds  nuclear  generaton  (e.g.,  a  day  in  which  all  nuclear  units  at  the  station  were  out  of  service  simulta- 
neously), exp'essed  m  megawatthours.  Utilities  unable  to  meter  individual  unit  use  shall  report  estimatect  unit  use 
and  shall  explain  in  a  footnote  how  the  unit  data  were  estimated. 
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2  6      Net  Eiectrxity  Gene-ated  !MV/h). 

Utilities  shall  report  Net  E  ectricity  Generated  data  for  each  unit  in  the  appropriate  column,  and  shall  report  the 
total  in  the  column  labeled  'Station  Total  "  Utilities  shall  report  the  gross  electrical  output  produced  by  a  civilian 
nuclear  power  reactor  measured  at  the  output  ternninals  of  the  turbine  generator  minus  the  normal  onsrte  nuclear 
station  se'vce  loads  during  the  time  electricity  is  being  generated,  expressed  in  megawatthours  (Item  2  3  mnus 
Item  2  41 

2  7  Cj'-e-t '^eeRa'etmiiis.'K.v-  =  $MWh).  tnltlaHy  tOmrtls/KWh  or  1.0  dollars/MWh.  The  units  mills/KWh  are  exactly  equivalent 
to  doilars/MWh   Enter  the  rate  here  and  on  line  33  of  the  Remittance  Advice. 

2  8  Current  Fee  Due  (dollars).  The  product  of  Items  2.6  and  2.7.  The  Current  Fee  Due  for  this  station  must  be  added 
to  the  Current  Fee  Due  for  all  other  reactors  operated  by  the  Purchaser  and  the  sum  entered  on  line  3  4  of  the 
Remittance  Advice 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Threatened  Status  for  the  Bay 
Checkerspot  Butterfly  (Euphydryas 
editha  bayensis) 

agency:  Fish  and  Wildlife  Service. 

Interior, 

action:  Final  rule. 

summary:  The  Service  determines  the 
bay  checkerspot  butterfly  to  be  a 
threatened  species.  This  butterfly 
subspecies  occurred  historically  in 
isolated  colonies,  many  of  which  have 
been  eliminated  as  a  result  of  drought, 
urban  development,  highway  and  road 
construction,  livestock  overgrazing,  and 
other  land  use  activities  that  altered  the 
natural  plant  communities  upon  which  it 
depends.  Although  recorded  in  the 
literature  from  more  than  16  separate 
localities  on  the  San  Francisco 
Peninsula  and  adjacent  outer  Coast 
Range  of  California,  only  a  few  of  the 
largest  colonies,  perhaps  only  two. 
retain  habitat  extensive  enough  now  to 
permit  survival  through  drought  and 
other  stresses  predictable  on  a  time 
scale  of  decades.  This  determination 
that  the  bay  checkerspot  butterfly  is 
threatened  implements  the  protection 
provided  by  the  Endangered  Species  Act 
of  1973.  as  amended.  The  Service  will 
defer  designation  of  critical  habitat  for 
the  bay  checkerspot  butterfly  in  order  to 
complete  the  necessary  economic 
analyses. 

date:  The  effective  date  of  this  rule  is 
October  19.  1987. 

ADDRESS:  The  complete  file  for  this  rule 
is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  dt  the  U.S.  Fish  and  Wildlife 
Service.  Lloyd  500  Building.  500  N.E. 
Multnomah  Street,  Suite  1692,  Portland, 
Oregon  97232. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr-  Wayne  S.  White,  Chief  Division  of 
Endangered  Species,  at  the  above 
address  [503/231-6131  or  FTS  429-6131). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  bay  checkerspot  butterfly 
[Euphydryas  editha  bayensis)  was 
d*>scribed  by  Sternitzky  (1937)  as  a  race 
on  the  basis  of  its  physical 
characteristics.  Dos  Passos  (1964)  and 
all  subsequent  published  treatments 
recognize  the  bay  checkerspot  as  a 
distinct  subspecies.  It  has  been  the 
subject  of  extensive  research  by  Dr.  Paul 


R.  Ehrhch  arid  his  associates  at  Stanford 
University  and  colleagues  elsewhere 
since  1959.  The  butterfly's  distribution, 
behavior,  ecology,  and  population 
dynamics  are  relatively  well- 
understood. 

Euphydryas  editha  bayensis  is  a 
medium-sized  butterfly  with  a  wingspan 
of  between  V/z  inches  (38  mm)  and  2 '/« 
inches  (56  mm).  The  forewings  have 
black  bands  along  all  the  veins  on  the 
upper  wing  surface,  which  contrast 
sharply  with  bright  red  and  yellow 
spots.  The  black  basal  coloration  gives  a 
more  decidedly  checkered  appearance 
than  in  other  subspecies  such  as  the 
smaller  E.  e.  wrighti  of  Southern 
California,  or  the  montane  E.  e.  editha 
(Sternitzky  1937).  E.  editha  bayensis  is 
typically  darker  than  E.  e.  Jvestherae 
and  lacks  a  relatively  unintemipted  red 
band  demarking  the  outer  wing  third 
(Murphy  and  Ehrlich  1980),  but  the  bay 
checkerspot  is  not  as  dark  overall  and 
has  brighter  red  and  yellow  colors  than 
E.  e.  insularis  (Emmel  and  Emmel  1975). 

All  habitat  of  the  bay  checkerspot 
butterfly  exists  as  isolated  islands  of 
native  grassland  on  shallow  serpentine- 
derived  or  similar  soils  that  support 
abundant  growth  of  the  butterfly's  two 
larval  foodplants,  annual  plantain 
[Plantago  erecta)  and  the  hemiparasitic 
annual  owl's  clover  [Orthocarpus 
densiflorus).  Presence  of  both 
foodplants  is  evidently  required  for 
successful  completion  of  the  bay 
checkerspot's  life  cycle  in  nature  (Singer 
1971,  Ehrlich  et  al.  1975). 

The  bay  checkerspot's  known  and 
likely  habitat  is  considered  here  under 
three  general  categories.  Primary  habitat 
occurs  directly  on  outcrops  of  serpentine 
(geologically  identified  as  mesozoic 
ultrabasic  intrusive  rock)  larger  than 
about  800  acres.  Large  and 
topographically  diverse  areas  of  habitat 
appear  to  insure  survival  against 
drought  stresses  that  occur  predictably 
several  times  in  each  century.  These 
large  areas  fimction  as  primary 
population  reservoirs.  Only  four  such 
areas  appear  on  geologic  maps  within 
the  butterfly's  known  range,  and  only 
two  now  support  colonies  of  significant 
size.  Secondary,  or  "satellite,"  habitat 
islands  are  smaller  serpentine  outcrops 
with  native  grassland  typically  capable 
of  developing  robust  bay  checkerspot 
colonies  in  years  of  favorable  climate 
when  the  habitat  is  relatively 
undisturbed.  Wet  years  often  correlate 
with  population  declines,  and  severe 
drought  has  been  observed  to  cause 
local  extirpation  of  such  satellite 
colonies.  Extirpation  of  satellite  colonies 
is  likely  on  a  time  scale  of  decades. 
Following  local  extirpation,  satellite 
habitat  is  thought  to  be  recolonized 
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naturally  from  neighboring  "reservoir" 
colonies,  if  other  surviving  colonies  exist 
within  a  few  miles.  A  third  habitat 
category  consists  of  areas  where  both 
foodplants  occur  on  other  soil  types 
similar  to  those  derived  from  serpentine. 
All  such  tertiary  habitat  found  has  been 
located  on  areas  mapped  geologically  as 
the  Franciscan  formation.  Strong 
seasonal  variation  in  numbers  of 
individuals  characterize  populations  in 
this  kind  of  habitat,  and  they  seldom 
support  dense  populations,  evidence 
that  this  habitat  category  contributes 
only  marginally  to  long-term  survival  of 
the  species,  providing  only  temporary 
recruitment  of  individuals  and  possible 
stepping  stones  for  colonization. 

Habitat  difficulties  faced  by  the  bay 
checkerspot  butterfly  can  be 
summarized  as;  (1)  Permanent  loss  of 
more  than  half  of  its  primary  habitat, 
with  two  out  of  the  four  primary  habitat 
sites  believed  large  enough  to  function 
as  population  reservoirs;  (2)  present 
extirpation  from  about  29  of  32  probable 
and  5  of  8  known  secondary  habitat 
areas,  with  permanent  loss  through 
habitat  modification  of  at  least  half  of 
such  secondary  habitat  areas;  and  (3) 
recent  probable  extirpation  from  at  least 
5  of  6  known  areas  of  marginal  habitat 
and  more  than  9  likely  such  areas. 

Natural  recolonization  appears  to  be  a 
very  rare  event.  For  example,  in  21  years 
of  study  with  marked  populations  less 
than  four  miles  apart  at  Woodside  and 
Jasper  Ridge,  translocation  of  a  single 
individual  from  one  colony  to  the  other 
was  observed  only  once  [Murphy  and 
Ehrlich  1980).  Because  the  number  of 
habitat  islands  potentially  available  to 
the  butterfly  continues  to  decline  as  a 
result  of  habitat  modification,  and  the 
distance  between  suitable  sites  is  thus 
increasing,  the  actual  likelihood  of 
natural  recolonization  is  approaching 
zero. 

On  October  21, 1980,  the  Service  was 
petitioned  by  Drs.  Bruce  O.  Wilcox, 
Dennis  D.  Murphy,  and  Paul  R.  Ehrlich 
to  list  the  bay  checkerspot  butterfly  as 
an  endangered  species.  The  petition  was 
later  supplemented  with  a  letter  and 
other  materials  received  on  December 
11. 1980.  The  Service  included  the  bay 
checkerspot  butterfly  in  a  Federal 
Register  Notice  of  Review  on  February 
13,  1981  (46  FR  43709).  A  review  of  its 
status  was  made  to  determine  if  it 
should  be  added  to  the  U.S.  List  of 
Endangered  and  Threatened  Wildlife. 
On  October  13.  1983,  the  Service  found 
the  proposed  listing  to  be  warranted  but 
precluded  by  other  pending  listing 
actions,  and  reported  this  finding  in  the 
Federal  Register  on  January  20,  1984  (49 
FR  2405).  On  September  11. 1984,  the 
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Service  published  a  proposed  rule  to  list 
the  bay  checkerspot  butterfly  as  an 
endangered  species  and  determine  its 
critical  habitat  (49  FR  35665),  which 
constituted  a  final  petition  finding 
affirming  that  the  petitioned  action  was 
warranted. 

A  public  hearing  regarding  the 
proposed  rule  was  held  on  November  13, 
1984,  in  San  Mateo  County,  California. 
The  comment  period  had  been 
scheduled  to  close  on  November  13. 
1984.  but  was  extended  on  October  26. 

1984  (49  FR  43076),  until  November  23, 
1984.  It  was  reopened  on  March  14. 1985 
(50  FR  43076).  at  the  request  of  lawyers 
for  United  Technologies  Corp.  It  was 
reopened  again  on  August  12, 1985  (50 
FR  32455).  to  avail  the  Service  of 
complete  and  current  information,  and 
reopened  a  third  time  on  September  13. 

1985  (50  FR  37391).  because  information 
and  repoits  prepared  by  Dr.  Richard 
Arnold  and  formally  submitted  to  the 
Service  on  behalf  of  United 
Technologies  Corp.  indicated  a 
substantial  scientific  disagreement 
regarding  the  sufficiency  and  accuracy 
of  available  data  supporting  the  listing. 
On  ]uly  2, 1986.  the  comment  period  was 
reopened  a  fourth  and  final  time  (51  FR 
24178)  to  meet  with  Dr.  Murphy  and 
representatives  of  United  Technologies 
Corp.  and  others,  to  clarify  information 
on  alleged  new  populations  of  the  bay 
checkerspot  butterfly  from  San  Luis 
Obispo,  and  San  Benito  Counties, 
California. 

The  testimony  recorded  at  the  public 
hearing  and  all  written  comments 
received  by  the  close  of  the  comment 
period  on  November  13,  1984,  and 
meeting  of  July  16,  1986,  and  all  written 
comments  received  by  the  close  of  the 
last  comment  period  on  August  1, 1986. 
are  part  of  the  public  record  and  have 
been  carefully  considered  in  the  drafting 
of  this  final  rule.  The  Service  has  also 
considered  the  findings  of  a  panel  of 
scientists  asked  to  address  the 
sufficiency  and  accuracy  of  available 
taxonomic  information.  As  a  result  of 
this  extensive  consideration,  the  Service 
determines  that  the  bay  checkerspot  is  a 
threatened  species.  Pursuant  to  section 
4(b)(6)(C)(ii)  of  the  Endangered  Species 
Act.  as  am.ended,  the  Service  determines 
that  critical  habitat  is  not  now 
determinable.  The  Service  is  completing 
its  analyses  of  potential  critical  habitat 
in  accordance  with  sections  4(a)(3)(A) 
and  4(b)(2),  and  intends  to  designate 
critical  habitat  for  the  bay  checkerspot 
butterfly  when  these  analyses  are 
complete. 


Summary  of  Comments  and 
Recommendations 

In  the  September  11. 1984,  proposed 
rule  (49  FR  35665)  and  associated 
notifications,  all  interested  parties  were 
requested  to  submit  factual  reports  or 
information  that  might  contribute  to  the 
development  of  a  final  rule.  Appropriate 
State  agencies,  county  and  city 
governments.  Federal  agencies, 
scientific  organizations,  and  other 
interested  parties  were  contacted  and 
requested  to  comment. 

On  July  25, 1984.  Mr.  Paul  Koening. 
Department  of  Environmental  Services. 
County  of  San  Mateo,  requested  a  public 
hearing  on  the  proposal  to  list  the  San 
Mateo  thornm.int.  which  was  published 
June  18.  1984  (49  FR  24906).  After 
discussions  with  the  County  and  other 
interested  agencies  and  individuals,  the 
Service  decided  to  hold  a  combined 
public  hearing  for  the  thommint  and  bay 
checkerspot  proposals.  Notificalion  of 
the  combined  public  hearing  was 
published  in  the  Federal  Register  on 
Friday,  October  26.  1984  (49  FR  43076). 
Notifications  of  the  proposed  listing  of 
the  bay  checkerspot  butterfly  and  the 
public  hearing  of  .November  13, 1984. 
were  published  in  the  following  local 
newspapers:  San  jose  Mercury  News  on 
October  31, 1984,  San  Francisco 
Chronicle/Examiner  on  October  28, 
1984.  Pa/o  Alto  Times  on  October  30, 
1984  and  the  San  Mateo  Times  and 
News  Leader  on  October  30. 1984. 
Written  notifications  also  were  sent  to 
State,  local  and  Federal  agencies,  and  to 
interested  individuals  and 
organizations. 

On  .November  13,  1984  the  Service 
held  a  public  hearing  at  the  Hillsdale  Inn 
in  San  .Mateo  County,  California,  on  the 
proposals  to  list  the  San  Mateo 
thronmint  and  bay  checkerspot  butterfly 
as  endangered  species  and  to  designate 
critical  habitat  for  the  butterfly. 
Approximately  120  people  attended  the 
hearing.  The  comment  period  closed  on 
November  23,  1984,  but  was  reopened  on 
March  14,  1985.  August  12.  1985, 
September  13, 1985.  and  again  on  July  2, 
1986.  An  open  meeting  was  held  in 
Sacr.^mento  on  July  It),  1965,  during  the 
final  open  comment  period. 
Approximately  15  people  attended  the 
meeting  and  five  presented  oral 
comments.  Notification  of  this  meeting 
was  made  in  the  Federal  Register  (51  FR 
24178)  and  by  letter  to  those  individuals 
submitting  previous  comments.  The  last 
comment  period  closed  on  August  1, 
1986. 

Comments  from  the  pubhc  hearing  of 
November  13. 1984.  and  meeting  of  July 
16, 1986.  as  well  as  written  comments 
have  been  carefully  considered  in 


preparing  this  final  rule.  Public 
comments  were  received  during  the 
period  from  September  11. 1984,  to 
August  1, 1986.  During  that  time  37  oral 
and  95  written  comments  were  received 
from  various  individuals,  organizations, 
and  government  agencies.  Of  those,  35 
were  additional  comments  by  persons 
who  had  commented  at  least  once 
before.  Among  persons  who  expressed 
opinions,  four  opposed  what  they  feared 
was  premature  listing.  24  others  either 
opposed  listing  altogether  or  at  least  to 
the  extent  that  they  expected  it  to 
interfere  with  planned  or  ongoing 
activities,  nine  expressed  confidence 
that  all  apparent  conflicts  threatening 
survival  of  the  butterfly  could  be 
resolved,  59  expressed  belief  in  a  need 
for  Federal  listing  of  the  butterfly,  and 
eight  gave  no  clear  indication  of  their 
opinion  in  regard  to  listing.  In  the 
following  discussion,  comments  related 
primarily  to  habitat  of  the  butterfly  are 
considered  only  as  they  relate  to  threats 
and  the  butterfly's  status  for  listing,  and 
not  as  they  relate  to  possible  exclusion 
or  inclusion  of  ceriain  areas  as  critical 
habitat  or  to  possible  economic 
consequences  of  critical  habitat 
designation.  As  mentioned,  the  Service 
is  deferring  the  critical  habitat 
designation  until  a  later  time. 

Three  principal  subject  areas  of 
comments  that  relate  to  the  butterfly's 
status  are:  (1!  Scientific  definitior.  of  the 
subspecies.  (2)  adequacy  of  the 
distribution  data,  and  (3)  threats  to 
habitat  from  various  activities  and 
projects.  Only  a  manor  threat  is  believed 
to  exist  from  overutilization  of 
individuals  by  collectors,  and  it  was  not 
a  subject  of  significant  comment.  This 
section  of  the  rule  will  summ^arize  and 
discuss  these  three  subject  areas  in 
order,  followed  by  mention  of  some 
general  comments  from  agencies  and 
organizations,  and  end  with  a  summary 
of  comments  tnat  criticized  the  Service's 
adherence  to  rulemaking  procedures. 
Six  of  the  comments  questioned  the 
rationale  for  listing  a  butterfly  only 
experts  could  identif>   One  sugges'ed 
that  the  bay  checkerspot  is  one  of  the 
most  plentiful  of  all  butterflies.  Several 
comments  indicated  beUef  that  the 
designation  was  inappropnate  because 
the  bay  checkerspot  is  a  subspecies  and 
the  Act  was  designed  to  protect  full 
species. 

The  Service  replies  that  the  term 
"species,"  pursuant  to  section  3(16)  of 
the  Endangered  Species  Act,  includes 
any  species  or  subspecies  of  fish, 
wildlife,  or  plants,  and  any  distinct 
population  segment  of  any  species  of 
vertebrate  fish  or  wildife  that 
interbreeds  when  mature.  The  bay 
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checkerspot  butterfly  [Euphydryas 
editha  subspecies  bayensls]  qualifies  as 
a  "species"  under  the  Act.  Its  taxonomic 
status  is  recognized  in  all  the  major 
treatments  in  the  scientific  literature. 
and  the  Service  has  found  no  alternative 
taxonomic  treatments  that  controvert 
this  conclusion. 

Lawyers  for  United  Technologies 
Corp.,  on  the  basis  of  analyses  prepared 
for  them  under  contract  by  the 
entomologist  Dr.  Richard  A.  Arnold, 
submitted  four  sets  of  comments  in  1985, 
all  emphasizing  a  claim  that  the 
subspecies  E.  e.  bayensis  is  not  defined 
in  a  way  that  would  limit  it  to  the 
geographic  range  indicated  in  the 
proposed  rule.  Their  comments  on  May 
16  and  lune  26  claimed  the  Service  had 
failed  to  demonstrate  that  a  separate 
subspecies  eligible  for  listing  exists.  In  a 
November  11  comment  letter,  they 
modified  that  position  somewhat,  and 
made  it  clear  that  they  did  not  question 
the  separateness  of  the  bay  checkerspot 
subspecies,  but  rather  its  "definition." 
Their  comments  incorporated  a  letter 
from  Dr.  Arnold  dated  November  7, 
1985.  in  which  he  suggested  that  two 
checkerspot  colonies  known  from 
coastal  grassland  areas  of  Santa 
Barbara  and  San  Luis  Obispo  Counties, 
as  well  as  other  populations  of  E.  editha 
in  the  outer  coast  range  north  of  San 
Francisco  Bay.  might  be  more  properly 
cldssified  as  E.  e.  bayensis. 

In  the  November  7  letter,  and  also  in 
previous  comments.  Dr.  Arnold's 
argument  placed  strong  and  selective 
emphasis  on  the  use  by  Drs.  Ehrlich  and 
Murphy  in  their  original  petition  and 
subsequent  comments,  and  by  Dr. 
Murphy  in  one  publication  (1982),  of 
genetic  (specifically  enzyme 
biochemistry)  information,  as  well  as 
ecotynic  (specifically  foodplant  and 
habitat  type)  information  to  supplement 
the  conventional  phenotypic  (features  of 
appearance)  information.  The  Service 
accepted  his  position  as  evidence  for 
substantial  scientific  disagreement  in 
the  matter,  and  asked  four  of  its  own 
scientists  to  conduct  a  panel  evaluation 
of  Euphydryas  systematics  as  they 
might  affect  E.  e.  bayensis  on  these 
particular  claims. 

The  Service  notes  that  Murphy  (1982) 
used  a  lack  of  clear-cut  enzymatic 
differentiation,  taken  together  with 
consistent  habitat  ecotype  (chaparral), 
foodplant  (typically  Pediculans 
densiflura]  and  general  phenotypic  (or 
phenetic)  similarity  to  reclassify  certain 
populations  of  checkerspots  formerly 
treated  as  E.  e.  baroni,  assigning  them  to 
E.  e.  Luestherae.  Dr.  Murphy's  use  is 
somewhat  different  from  the  one 
advocated  by  Dr.  Arnold  for  a  reported 


lack  of  clear-cut  enzymatic 
differentiation  between  E.  e.  bayenis 
and  isolated  grassland  checkerspot 
colonies  found  in  Santa  Barbara  and 
San  Luis  Obispo  Counties.  Dr.  Arnold's 
usage  implies  that  such  a  lack  of 
enzymatic  differentiation  should  in 
effect  enlarge  the  subspecific  definition, 
and  outweigh  other  observable 
phenotypic  or  behavioral  differences. 

Dr.  Peter  F.  Brussard  of  Montana  Slate 
University,  who  conducted  much  of  the 
enzyme  electrophoretic  work  cited  by 
the  petitionei^  and  by  Dr.  Arnold  in  this 
context,  provided  some  specifics  and  his 
opinion  in  a  letter  of  comment  dated 
August  21, 1985.  He  stated  that 
electrophoretic  analysis  conducted 
subsequent  to  the  studies  on  which 
statements  made  in  the  petition  were 
based  show  mainly  that  enzyme 
variation  from  year  to  year  is  quite  large 
in  this  genus,  effectively  masking  any 
normal  subspecific  variability  that  may 
be  present.  The  net  effect,  he  stated,  is  a 
severe  limitation  on  the  taxonomic 
utility  of  enzyme  electrophoresis  as  a 
basis  for  any  decisions  about 
distinctiveness  or  nondistinctiveness  of 
any  Euphydryas  populations. 
In  their  original  petition,  the 
petitioners  suggested  that  the 
checkerspot  colonies  on  grassland  in 
Santa  Barbara  and  San  Luis  Obispo 
Counties  represented  isolated 
intermediates  or  intergrades  between  E. 
e.  bayensis  far  to  the  north  and  E.  e. 
wrighti  of  southern  California.  Emmel 
and  Emmel  (1975).  in  describing  the 
subspecies  E.  e.  insularis.  had 
characterized  coastal  E.  editha  found  in 
those  counties  as  "near"  E.  e.  bayensis, 
a  common  taxonomic  usage  that  implies 
kinship  but  does  not  merge  it  with  a 
named  entity.  In  a  letter  of  comment 
dated  November  5. 1985.  Drs.  Ehrlich 
and  Murphy  stated  that  they  consider 
the  mainland  colonies  in  question 
actually  assignable  to  E.  e.  insularis. 

Dr.  Arnold's  comments  of  November 
7, 1985,  further  stated  that  Murphy  (1982) 
had  left  unresolved  which  subspecific 
name  to  apply  to  Outer  Coast  Range 
populations  of  the  species  from  north  of 
San  Francisco.  This  comment  also 
recalled  a  1981  mention  by  Dr.  Raymond 
White  in  a  letter  to  the  Service  of  a  note 
by  Doudoroff  (1935)  reporting  some 
seasonal  division  of  the  checkerspot 
butterfly  flight  period  in  Napa  County 
near  Calistoga.  Dr.  White  interpreted 
this  as  possible  evidence  of  a  former 
bay  checkerspot  colony,  subsequently 
extirpated. 

The  Service  responds  that  this 
comment  neglected  to  mention  that  the 
only  such  populations  Murphy  (1982) 
considered  to  still  exist,  other  than  those 


of  the  redefined  E.  e.  baroni,  were  from 
the  extreme  north  of  Mendocino  County. 
Murphy  (1982)  did  state  that  he 
considered  their  affinities  to  probably 
lie  with  populations  in  Oregon  that  use  a 
different  larval  foodplant  than  E.  e. 
bayensis.  and  "which  may  be"  referable 
to  E.  e.  taylori.  Doudoroffs  (1935)  note 
antedated  the  1937  description  of  E.  e. 
bayensis,  of  course,  but  did  not  specify 
anything  about  morphology  or  habitat, 
and  mentioned  no  voucher  specimens. 
Since  Dr.  Doudoroffs  note  did  not 
account  for  another  checkerspot 
butterfly  species  that  was  probably 
present,  and  because  serpentine 
chaparral  rather  than  grassland 
predominates  in  that  area,  this  note 
must  be  considered  very  doubtful  as 
evidence  for  including  Napa  County  in 
the  former  range  of  the  bay  checkerspot 
butterfly. 

Drs.  Arnold.  Ehrlich.  and  Murphy, 
using  the  medium  of  letters  of  comment 
on  this  rule,  engaged  in  an 
argumentative  exchange  in  respect  to 
taxonomic  philosophy  and  motives  for 
making  various  statements.  Much  of  the 
exchange  pertained  to  Dr.  Arnold's 
published  analysis  of  variation  in 
another  butterfly  species  (one 
conclusion  of  his  paper  was  that  no  one. 
including  himself,  had  found  features  to 
reliably  distinguish  subspecies  in  that 
taxon).  Although  the  discussion  is  part 
of  the  public  record,  the  Service  did  not 
find  it  specifically  relevant  to  the 
present  consideration.  One  letter  of 
comment  from  a  journal  editor  also 
concerned  itself  primarily  with  that 
debate  and  with  the  validity  of  subunits 
in  another  species. 

Under  the  second  subject  of 
comments  stated  above,  the  accuracy  of 
existing  distributional  data,  the  County 
of  San  Mateo  and  four  individuals 
commenting  on  the  proposal  indicated 
belief  that  there  has  been  insufficient 
effort  to  locate  additional  bay 
checkerspot  colonies.  The  lawyers' 
comments  for  United  Technologies  cited 
above  follow  a  logical  course  from  the 
effort  to  include  widely  separated 
populations  within  the  subspecific  scope 
of  the  bay  checkerspot  butterfly,  to  a 
listing  of  available  reasons  for  doubt 
about  the  completeness  of  the  existing 
data.  Their  comments  also  follow  leads 
established  in  Dr.  Arnold's  analyses  and 
discuss  a  number  of  other  letters  of 
comment.  The  detailed  exposition  has 
as  themes  the  wide  and  plentiful 
distribution  of  serpentine  rock  outcrops 
in  California,  and  a  claim  for  recent 
discovery  of  six  bay  checkerspot 
butterfly  populations  in  the  preceding 
two  years,  of  which  the  centerpiece  is 
the  large  colony  near  Morgan  Hill. 
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The  Service  responds  that  except  for 
discovery  of  the  Morgan  Hill  colony, 
which  exists  in  a  very  large  area  of 
private  property  that  is  mostly  to 
trespass  and  that  was  indeed  unknown 
to  the  petitioners  at  the  time  of  original 
petition,  a  review  of  several  related 
factors  that  United  Technologies' 
comments  did  not  address  gives  an 
entirely  different  perspective.  First, 
there  is  a  critical  distinction  between 
serpentine  rock  outcrops  that  support 
native  grassland  and  the  more  numerous 
ones  that  support  chaparral  (and  other 
subspecies  of  checkerspoi  butterflies,  if 
any).  An  article  on  California  serpentine 
by  Kruckeberg  (1984|.  submitted  as  an 
exhibit  to  one  of  Dr.  Arnold's  letters, 
devoted  considerable  attention  to 
serpentine  chaparral,  but  gave  only 
passing  mention  to  serpentine  grassland, 
citing  Jasper  Ridge  as  its  primary 
example.  E\.  en  at  Jasper  Ridge  there  is  a 
considerable  amount  of  chaparral. 
which  does  not  support  the  bay 
checkerspot  butterfly  (Ehrlii.;h  1965). 
Second,  a  significant  interruption  in 
Outer  Coast  Range  serpentine  outcrops 
likely  to  support  the  required  grassland 
habitat  type  begins  near  the  line 
between  Santa  Clara  and  Santa  Cruz 
Counties  and  extends  southward  along 
the  Outer  Coast  Range.  It  figures 
prominently  in  the  geological  maps 
submitted  to  illustrate  the  wide 
distribution  of  serpentine  occurrences. 
Third,  two  others  of  the  six  "new  bay 
checkerspot  populations"  are  based  on 
assignment  of  two  previously  known 
and  reported  colonies  of  uncertain 
laxonomic  status  in  southern  California 
to  E.  e.  bayensis  in  accordance  with  Dr. 
Arnold's  interpretation  of  the  species' 
taxonomy.  The  remaining  three  may  or 
may  not  be  colonies  able  to  persist:  one 
exists  on  a  ver\'  small  remnant  of  a 
formerly  extensive  habitat  near  San 
Mateo,  and  two  were  recorded  as 
occurrences  on  small  serpentine 
outcrops  in  the  vicinity  of  the  largest 
colony  near  Morgan  Hill. 

The  Service  accepts  one  implication 
of  the  foregoing  comments,  that 
undiscovered  colonies  or  stray 
individuals  of  the  bay  checkerspot 
butterfly  may  be  found  in  the  future  at 
various  locations  in  the  bay  area,  or 
indeed  may  establish  themselves  in  the 
vicinity  of  the  two  remaining  reservoir 
populations.  Dr.  Arnolds  explorations  in 
1985  provided  useful  additional  data, 
and  it  was  appropriate  for  htm  to 
concentrate  his  search  in  a.'-eas  of 
serpentine  outcrops  supporting 
grassland  habitat.  His  report  of 
overgrazing  observed  on  most  of  them  is 
discouraging  from  a  viewpoint  of  long- 
term  protection  of  butterfly  habitat. 


Most  discouraging  is  the  lack  of  any 
additional  large  serpentine  outcrops 
supportmg  grassland  habitat.  Even  more 
significant,  though,  is  a  lack  of  any 
additional  serpentine  grassland  left  to 
search  within  the  known  or  probable 
range  of  the  subspecies. 

Lawyers  for  United  Technologies 
raised  a  number  of  issues  in  a  letter  of 
comment  dated  July  31, 1986,  which  will 
be  treated  below.  Many  of  those  issues 
related  to  ipformation  brought  forward 
for  the  record  during  the  public  meeting 
of  July  16.  1986.  A  primary  concern  was 
evidently  dieccvery  of  two  previously 
unreported  checkerspot  [E.  editha] 
populations  well  to  the  south  of  the  Bay 
area,  one  in  San  Luis  Obispo  County, 
found  by  Dr.  Richard  Arnold,  and  one  in 
S.in  Benito  County,  found  hy  Dr  Dennis 
Murphy. 

The  July  31  letter  restated  an  earlier 
claim  that  the  taxonomy  of  these 
southern  checkerspot  populations,  and, 
by  extension,  the  taxonomy  of  the  bay 
checkerspot,  E.  editha  bayensis,  is  not 
yet  resolved.  The  Service  agrees  that 
subspecific  taxonomy  of  E.  editha 
collected  from  areas  south  of  Santa 
Clara  County  needs  further  elucidation. 
However,  the  subspecific  name  bayensis 
was  apparently  not  applied  to  such 
specimens,  despite  ample  opportunities 
to  do  so,  before  the  issue  of  possible 
listing  for  this  taxon  was  raised. 

The  July  31  comment  letter  claims 
further  that  the  Service  refused  to 
consider  the  taxonomic  status  of 
southern  E.  editha  colonies  in 
determining  whether  the  bay 
checkerspot  butterfly  is  endangered.  On 
the  contrary,  the  Service  received  and 
considered  information  from  the  area, 
some  of  it  in  published  form,  but 
concluded  after  due  consideration  that 
the  kind  of  monographic  taxonomic 
work  that  is  clearly  needed  to  resolve 
all  the  existing  uncertainties  is  simply 
not  available  now.  Some  specific 
examples  of  facts,  ideas,  and  opinions 
that  the  Service  considered  follow. 

A  colony  of  £.  editha  utilizing  at  least 
one  of  the  bay  checkerspot's  two 
obligate  foodplants  was  mentioned  by 
Singer  (1971)  and  McKechnie  et  al. 
(1975)  to  exist  in  San  Luis  Obispo 
County  near  Madonna  Inn,  not  far  from 
one  of  Dr.  Arnold's  newly  reported 
colonies  (whose  foodplant  is  unknown). 
Similarly,  Emmel  and  Emmel  (1975) 
illustrated  a  specimen  they  identified  as 
"near  bayensis"  from  Monterey  County, 
closer  than  any  other  known  grassland 
colony  to  Dr  Murphy's  newly  reported 
colony  in  San  Benito  County. 
Geographically  close  colonies  are  apt  to 
be  closer  phylogenetically  than  are  ones 
farther  apart,  other  factors  being  equal. 


A  different  vernacular  name,  "coastal 
checkerspot"  was  applied  by  Emmel  and 
Emmel  (1973)  to  a  number  of  these 
southern  entities  otherwise  identified 
only  as  "near  bayensis"  Emmel  and 
Emmel  (1975),  however,  did  not  explore 
possible  relationships  of  these  southern 
entities  to  either  E.  e.  insuJaris.  a 
subspecies  they  described,  or  to  E.  e. 
bayensis.  Subsequently,  colonies 
mentioned  by  Emmel  and  Emmel  (1973) 
from  sands  in  Santa  Barbara  County 
were  indicated  to  be  ecologically 
different  from  E.  e.  bayensis  (EhVlich 
and  Murphy  1981),  and  a  colony  near 
Pozo,  San  Luis  Obispo  County,  was 
indicated  by  Murphy  (1982)  to  represent 
the  serpentine  chaparral  form,  E.  e. 
luestherae. 

At  the  July  16, 1986,  hearing.  Dr. 
Arnold  asserted  that  the  butterflies 
located  in  San  Luis  Obispo  County 
appeared  to  be  bay  checkerspots 
because  of  the  favorable  comparison  to 
descriptions  in  scientific  literature  and 
specimens  in  reference  collections.  Dr. 
Arnold  also  indicated  that  both 
essential  food  plants  were  present  at  the 
San  Luis  Obispo  population  sites. 
(Hearing  transcript  at  13.)  He  noted, 
however,  that  statistical  measurements 
were  not  done  for  butterflies  collected 
from  San  Luis  Obispo  County  (hearing 
tianscript  at  ^A).  and  that  he  had  not 
seen  any  butterflies  from  the  "near 
bayensis"  samples  to  compare  them  to 
bay  checkerspot  specimens.  (Hearing 
transcript  at  22.)  Dr.  Dennis  Murphy,  one 
of  the  petitioners  for  this  action, 
professed  no  knowledge  of  the  existence 
of  bay  checkerspots  between  the 
Morgan  Hill  colony  and  San  Luis  Obispo 
County.  He  noted  that  serpentine 
grasslands  are  rare  in  the  areas  between 
these  populations,  and  that  the  distance 
betv.'een  these  checkerspot  colonies  is 
several  orders  of  magnitude  greater  than 
any  recorded  movement  of  bay 
checkerspot  butterflies.  Dr.  Murphy 
further  noted  that  the  areas  in  between 
the  Morgan  Hill  colony  and  the  San  Luis 
Obispo  County  population  generally 
include  unsuitable  habitat,  and  that  the 
populations  are  effectively  isolated  by  a 
wall  of  chaparral.  (Hearing  transcript  at 
41.)  Noting  first  that  it  is  generally 
accepted  that  the  San  Benito  County 
populations  belong  to  the  subspecies 
luestherae.  Dr.  Murphy  speculated  that 
an  assignment  of  San  Luis  Obispo 
County  populations  to  the  subspecies 
bayensis  would  most  probably  involve  a 
determination  that  the  populations  arose 
independently  at  habitat  locations  using 
the  same  host  plants  and  involving  the 
same  color  patterns,  features  which 
have  yet  to  be  established.  (Hearing 
transcript  at  42.)  Consequently,  a  similar 
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appearance  may  have  arisen  between 
genetically  distinct  lineages  on  northern 
and  southern  grasslands  through 
parallel  or  convergent  changes  instead 
of  through  migration  and/or  colonization 
from  one  grassland  to  another.  Thus  one 
or  more  populations  resembling 
bayensis  may,  in  fact,  be  separately 
dt'Pived.  To  treat  similar  but  convergent 
entities  as  a  single  entity  for 
convenience  is  contrary  to  accepted 
basic  biological  principles,  and  the 
Service  would  not  knowingly  do  so.  In 
the  present  case,  evidence  is  insufficient 
to  determine  whether  convergent 
evolution  has  occurred. 

At  the  July  16, 1986,  public  hearing  Dr. 
.Arnold  also  raised  a  question 
concerning  the  alternative  idea,  already 
mentioned,  that  some  of  the  southern 
colonies  could  represent  genetic 
intermediates  between  named 
subspecies,  which  arose  as  a  result  of  a 
previous  contiguous  or  widespread 
distribution.  Dr.  Murphy  conceded  that 
habitat  continuity  may  have  been  a 
possibility  in  the  ecologically  recent 
past.  (Hearing  transcript  at  48.)  The 
Service  agrees  thai  intermediate 
populations  or  clinal  intergrades  often 
are  found  where  the  ranges  of  adjacent 
subspecies  approach  one  another  (when 
such  intermediates  are  lacking,  specific 
rather  than  subspecific  recognition  is 
usually  indicated).  However,  normal 
taxonomic  usage  does  not  require  that 
any  intermediates  found  must  be 
allocated  either  to  one  subspecies  or  the 
other,  but  lets  them  be  recognized 
simply  for  what  they  are.  Furthermore, 
Dr.  Murphy  made  the  point  that,  even  if 
the  San  Luis  Obispo  and  San  Benito 
County  serpentine  grassland 
populations  were  included  within  the 
subspecies  bayensis,  the  subspecies  as  a 
whole  would  still  be  threatened  in  a 
significant  portion  of  its  range  and 
listing  would  still  be  justified.  (Hearing 
transcript  at  44—45.)  Noting  that  the 
taxonomy  issue  would  not  resolve  the 
threats  posed  to  the  bay  Checkerspot 
butterfly,  Dr.  Murphy  observed  that  no 
one  had  taken  the  position  that  the  San 
Luis  Obispo  populations  would  support 
the  long-term  survival  of  the  bay 
checkerspot  butterfly  in  a  significant 
portion  of  its  range.  (Hearing  transcript 
at  52.)  The  Service  concurs  that  a  listing 
determination  is  justified  regardless  of 
the  taxonomic  classification  of  the  San 
Benito  and  San  Luis  Obispo  County 
populations.  Noting  that  the  petitioners 
do  not  use  subspecific  classifications  in 
their  studies  on  checkerspot  butterflies. 
Dr.  Murphy  indicated  that  their  attention 
had  been  drawn  to  discrete  populations 
that  were  historically  referred  to  as 
bayensis.  (Hearing  transcript  at  52-53.) 


Dr.  Murphy  indicated  that  the 
petitioners  were  not  taxonomic  experts 
of  the  checkerspot  butterfly,  and  he 
reaised  the  question  of  whether  any 
such  experts  really  exist.  (Hearing 
transcript  at  54.) 

Replacing  the  prevailing  uncertain 
scientific  opinions  regarding  identities  of 
southern  colonies  with  detailed 
evidence  for  relationships  is  a  task  for 
skilled  biologists  using  the  array  of 
techniques  available  for  phylogenetic 
investigation.  Separation  and 
identification  of  genetic  lineages  is  time- 
consuming,  tedious  research. 
Acceptance  and  consensus  among 
scientific  peers  requires  additional 
review  and  time.  As  discussed  below  in 
the  findings  of  the  bay  checkerspot 
butterfly  review  panel,  the  Service 
concludes  on  the  basis  of  the  best 
presently  available  scientific 
information  that  the  known  E.  editha 
grassland  populations  from  south  of 
Santa  Clara  County  are  not  bay 
checkerspot  butterflies. 

The  July  31  letter  of  comment  from 
United  Technologies  Corp.  advocates 
that  the  Service  must  take  responsibility 
for  filling  the  existing  gap  of  information 
about  the  southern  checkerspot  colonies 
and  should  "define"  or  commission  to  be 
"defined"  some  distinction  between  E.  e. 
bayensis  and  "near  bayensis,"  based  on 
biological  "criteria."  The  comment 
presents  the  standard  of  acting  on  "the 
best  available  scientific  and  commercial 
information"  as  a  primary  basis  for  the 
action  advocated,  namely  that  the 
Service  withdraw  the  proposed  rule  to 
list  the  bay  checkerspot  as  endangered, 
and  refrain  from  protecting  known 
colonies  of  Euphydryas  editha  bayensis. 
The  Service  responds  that  the 
Endangered  Species  Act  does  not 
redefine  either  species  or  subspecies, 
except  to  include  subspecies  within  the 
concept  of  "species"  in  respect  to  its 
own  provisions.  Species  and  subspecies 
are  biological  entities,  not  "defined"  by 
criteria  but  instead  representing 
relationships  among  organisms,  to  be 
identified  through  a  process  of  research 
and  the  reasoned  exercise  of  scientific 
judgment.  Such  research  seeks  to  arrive 
at  taxonomic  interpretations  that  best 
reflect  current  knowledge  of  biological 
relations  among  populations.  To 
postpone  protection  for  the  known 
remnants  of  the  bay  checkerspot 
butterfly  while  all  issues  that  may  be 
relevant  are  researched  does  not  accord 
with  the  Service's  interpretation  of  the 
Endangered  Species  Act,  and  could 
result  in  elimination  of  that  taxon  from  a 
very  significant  portion  of  any  range 
ever  likely  to  be  established  for  it.  The 
idea  that  the  standard  of  "best  available 


scientific  or  commercial  information" 
could  be  used  as  a  basis  to  delay 
protective  actions  otherwise  needed  is 
unsupportable. 

The  Service  also  wishes  to 
acknowledge  for  the  record  the  intensive 
search  for  "stepping  stone"  populations 
throughout  the  range  of  the  species  and 
the  State  of  California  reported  by 
McKechnie  et  al.  (1975).  Those  studies 
were  conducted  over  many  years  by 
groups  of  experienced  collectors  from 
Stanford  University  and  elsewhere  in 
connection  with  projects  to  study 
quantitative  gene  flow  and  other 
biological  features  of  this  species 
(Brussard  et  al.  1974,  Ehrlich  1965, 1979, 
Ehrlich  et  al.  1975,  Ehrlich  e^  al.  1980, 
Johnson  et  al.  1968.  Murphy  and  Ehrlich 
1980,  White  and  Singer  1974).  In 
attempting  to  actually  measure  gene 
fiow,  these  researchers  risked  error  to 
the  extent  that  they  were  unable  to 
locate  all  existing  geographic  links  or 
stepping-stone  colonies.  The  Service 
believes  that  the  distribution  data  for 
Euphydryas  edithp,  of  all  subspecies, 
are  both  generally  accurate  and 
reasonbly  complete. 

The  Bay  Checkerspot  Butterfly 
Review  Panel  (1986)  examined  the 
relevant  literature,  and  reviewed  it  in 
considerable  detail.  Its  members 
reported  unanimous  agreement  that 
Euphydryas  editha  bayensis  is  a  valid 
subspecies  whose  description  meets  all 
the  pertinent  requirements  of  the 
International  Code  of  Zoological 
Nomenclature,  that  it  has  been 
continuously  recognized  as  a  valid 
subspecies  in  all  major  works  since  its 
description,  that  its  recognized 
populations  considered  together  have 
phenotypic,  geographic  and  ecological 
integrity,  and  that  its  currently 
recognized  range  (present  and  former)  is 
in  San  Francisco,  San  Mateo,  western 
Santa  Clara,  and  Alameda  Counties. 
California.  They  believed  no  other 
known  populations  should  be  included 
in  the  subspecies  E.  e.  bayensis.  On  the 
basis  of  the  best  scientific  information 
presently  available,  therefore,  the 
Service  accepts  the  recommendation  of 
its  scientific  review  panel. 

The  remaining  subject  of  comments 
relating  to  status  for  listing  (threats  to 
bay  checkerspot  butterfly  habitat  from 
various  human  activities  and  projects) 
attracted  by  far  the  most  attention  and 
comment. 

Three  comments  indicated  that  the 
bay  checkerspot  butterfly  cannot  be 
endangered  if  it  survived  farming, 
construction  of  an  interstate  highway, 
carbon  monoxide  poisoning  from  cars 
using  that  highway,  repeated  sprayings 
of  malathion.  destruction  by  off-road 
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vehicles,  and  years  of  intensive 
livestock  grazing.  Two  comments 
opposed  to  the  listing  of  the  bay 
checkerspot  butterfly  stated  that 
Interstate  280  destroyed  hundreds  of 
acres  of  serpentine  outcrops  and 
presumably  many  bay  checkerspot 
butterflies  and  their  larval  host  plants. 
The  latter  comments  also  noted  that 
construction  of  Interstate  280  was 
vigorously  supported  by  many  of  those 
now  hoping  to  block  development  of  a 
golf  course  at  Edge  wood  Park. 

The  Service  responds  that,  except  for 
carbon  monoxide,  the  factors  referred  to 
in  these  comments  may  have  all 
contributed  to  the  critical  situation  now 
faced  by  the  bay  checkerspot  butterfly. 
The  fact  that  the  butterfly  survives 
despite  these  many  assaults  on  its 
habitat  and  populations  cannot  be 
construed  as  evidence  for  its 
immortality.  Processes  leading  up  to 
extinction  happen  over  time,  usually 
resulting  from  a  combination  of  many 
factors  and  events.  The  butterfly 
survives  now  in  a  much  depleted  and 
highly  vulnerable  condition. 
Determination  of  threatened  status 
relates  to  the  application  of  the  five 
factors  identified  in  section  4(a)  of  the 
Endangered  Species  Act,  any  one  of 
which  may  make  a  species  eligible  for 
listing.  The  five  factors  and  their 
application  to  the  bay  checkerspot 
butterfly  are  presented  in  the  section 
"Summary  of  Factors  Affecting  the 
Species."  The  elimination  of  former 
extensive  serpentine  grasslands  as  a 
result  of  the  construction  of  Interstate 
280  is  well  known.  This  is  one  of  the 
activities  contributing  to  the  decline  of 
the  bay  checkerspot  identified  in  the 
original  proposal. 

One  comment  in  opposition  to  the  bay 
checkerspot  listing  stated  that  the 
Service  merely  assumes  that 
modification  of  present  bay  checkerspot 
habitat  would  seriously  reduce  the  size 
of  the  colonies  and  that  habitat  will  be 
adversely  modified  by  the  various 
proposed  projects.  Another  comment 
stated  that  the  Service  only  assumes 
that  a  reduction  in  the  size  of  the 
butterfly  colonies  would  result  from  a 
severe,  prolonged  drought. 

The  Service  responds  that  several 
developments  are  proposed  or 
underway  for  the  largest  remaining 
habitats  of  the  bay  checkerspot 
butterfly.  Many  of  those  plans  call  for 
elimination  and/or  increased 
fragmentation  of  portions  of  the  bay 
checkerspot's  habitat.  The  Service  also 
notes  that  the  past  detrimental  effects  of 
drought  on  bay  checkerspot  populations 
are  well  documented  in  the  hterature 
cited  (Ehrlich  et  al.  1980,  Ehrlich  and 


Murphy  1981).  The  Service  believes  that 
these  various  factors  and  activities  have 
the  potential  to  contribute  to  significant 
further  declines  in  an  already  severely 
depleted  and  geographically  fragmented 
subspecies.  Without  measures  to 
actively  manage  and  enhance  colonies 
of  the  bay  checkerspot  butterfly,  the 
likelihood  of  its  extinction  will  be 
increased  significantly. 

Only  a  few  threats  to  the  largest  and 
therefore  the  most  important  habitat, 
near  Morgan  Hill,  California,  were 
described  in  comments.  Lawyers  for 
United  Technologies  Corp.  evidently 
assumed  that  controlled  burning  there  in 
continued  conformance  with  Santa 
Clara  County  fire  safety  codes  would 
pose  a  threat  to  the  colony  and 
automatically  be  prevented.  They  also 
mentioned  a  great  number  of  activities 
involving  the  Federal  Government, 
national  security,  and/or  national 
defense  that  might  be  involved  in 
threats  to  the  colony  at  some  future 
time.  They  criticized  the  Service  for 
failing  to  list  these  aspects  of  the 
Morgan  Hill  proposed  critical  habitat  in 
the  proposed  rule. 

The  Service  responds  that  the 
comments  and  other  available 
information  regarding  habitat  on  the 
property  owned  by  United  Technology 
Corp.  indicate  the  colony  there  is 
numerically  small  and  scattered  on 
serpentine  deposits  having  suboptimum 
conditions,  but  is  otherwise  in  relatively 
good  condition.  The  Service  believes 
that  the  past  activities  conducted  on  the 
property,  including  limited  grazing,  and 
controlled  burning  outside  of  areas 
actually  occupied  by  the  butterfly,  have 
presented  no  significant  threats  to  the 
colony.  Consultation  with  the  Santa 
Clara  County  and  San  Jose  City 
Planning  Departments  indicated  that 
there  are  no  plans  for  urban  or 
commerical  development  on  United 
Technologies  property  that  would 
seriously  alter  the  habitat.  At  present, 
all  of  the  serpentine  grassland  habitat  at 
Morgan  Hill  is  zoned  as  open  space.  On 
that  basis  no  specific  threats  were 
identified  for  United  Technologies 
property  actually  occupied  by  the 
butterfly  when  the  rule  was  proposed. 
The  situation  remains  unchanged. 
Threatened  status  is  appropriate  for  the 
bay  checkerspot  butterfly  because, 
although  the  Morgan  Hill  site  provides 
the  largest  remaining  habitat  for  the 
butterfly,  and  a  conservation  agreement 
has  been  developed  to  help  protect  the 
species  over  about  thirty  percent  of  the 
habitat  there,  approximately  seventy 
percent  of  the  habitat  remains  in  an 
uncertain,  highly  vulnerable  status  and 
could  later  be  rezoned  for  development 


under  the  State  zoning  laws.  Moreover, 
while  it  is  the  intent  of  the  conservation 
agreement  to  restore  habitat  damaged 
by  the  landfill,  through  reconstitution  of 
serpentine  grassland  and  enhancement 
of  carrying  capacity  on  undisturbed 
habitat  by  intensive  grazing  controls  or 
other  artificial  methods,  the  Service 
notes  that  the  best-intentioned 
restoration  and  management  programs 
for  biological  systems  can  and  often  do 
inadvertently  sustain  losses  or 
otherwise  fail  to  fully  achieve  their 
intended  goals.  Appropriate  long-term 
assurances  are  provided  in  the  Morgan 
Hill  conservation  agreement  in  case  the 
restoration  and  management  programs 
do  not  adequately  minimize  or 
compensate  for  adverse  impacts  from 
the  landfill  project. 

Former  U.S.  representative  Ed  Zschau, 
the  U.S.  Air  Force,  the  U.S.  .Navy,  the 
Bureau  of  Reclamation,  the  Western 
Area  Power  Administration,  the  County 
of  Santa  Clara,  the  City  of  San  Jose. 
United  Technologies  Corp..  Pacific  Gds 
and  Electric  Company,  and  Waste 
Management  of  California  Inc.  aU 
expressed  concern  over  the  listing  of  the 
bay  checkerspot  butterfly  as  an 
endangered  species  and  the  proposed 
designation  of  critical  habitat  in  the 
Morgan  Hill  area.  Several  expressed  the 
hope  that  the  Service  would  not  list  the 
species  prematurely,  without  benefit  of 
adequate  study.  Congressional  and 
military  concern  was  general,  the 
correspondents  expressing  fears  that 
activities  at  United  Technologies  Corp. 
vital  to  the  national  interest  could 
conflict  with  the  butterfly  and  possibly 
be  affected  by  the  listing  or  designation 
of  critical  habitat.  The  County  of  Santa 
Clara  and  United  Technologies  Corp. 
also  questioned  the  inclusion  of  large 
areas  of  non-serpentine  habitat  in  the 
description  of  critical  habitat  at  Morgan 
Hill. 

The  Service  refers  these 
correspondents  to  its  response  to  United 
Technologies  Corp.  above.  Although  the 
Service  is  not  directly  concerned  in  this 
final  rule  with  designation  of  or 
exclusions  from  the  proposed  critical 
habitat,  it  also  wants  to  elaborate  to 
these  correspondents  the  function  of  its 
regulations  at  50  CFR  424.12.  according 
to  which  the  description  in  the  proposed 
rule  was  made.  Section  424.12(e) 
provides  that  if  several  sites,  each 
satisfying  the  requirements  for 
designation  as  critical  habitat,  are 
located  in  proximity  to  one  another,  an 
inclusive  area  may  be  designated. 
Section  424.12(c)  directs  the  Service  to 
use  non-ephemeral  reference  points  in 
making  any  designation.  The 
informational  function  of  such 
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designation  is  served  best  if  the 
reference  points  can  be  located  easily 
on  maps  and  in  the  field.  Inclusive 
references  inform  Federal  agencies  of 
critical  habitat  within,  and  are  easily 
revised  if  better  data,  maps,  or 
landmarks  become  available.  Reports  by 
Har\  ey  and  Stanley  Associates  (1983), 
Dibblee  (1973),  Soil  Conservation 
Service  (1974),  and  Dr.  Dennis  Murphy 
(pers.  comm.)  illustrate  that  the 
appropriate  serpentine  habitat  near 
Morgan  Hill  is  patchy  and  discontinuous 
in  a  generally  linear  band  approximately 
7,500  feet  wide,  extending  from 
northwest  to  southeast  between 
Metcalfe  Road  and  Anderson  Dam. 

The  Bureau  of  Reclamation,  the 
Western  Area  Power  Administration, 
the  County  of  Santa  Clara,  and  Pacific 
Gas  and  Electric  Company  were  all 
conce.-ned  about  a  115  kV  transmission 
line  proposed  to  cross  the  Morgan  Hill 
habitat  area  between  Metcalfe 
Substation  and  a  planned  Bureau  of 
Reclamation  pumping  plant  at  Coyote, 
part  of  the  San  Felipe  Project.  The 
Bureau  of  Reclamation  indicated  that 
the  Western  Area  Power  Administration 
would  address  the  impacts  of  this 
proposed  action  in  the  environmental 
documents  being  prepared  for  the 
project. 

The  Ser\'ice  responds  that  it  is  aware 
of  this  project  and  has  been  in 
communication  with  the  Western  Area 
Power  Administration.  Adequate 
planning  and  some  design  modifications 
have  been  implemented  to  avoid 
adverse  impacts  to  the  butterfly. 

Waste  Management  of  California.  Inc. 
requested  that  the  bay  checkerspot 
butterfly  be  listed  as  threatened  as 
opposed  to  endangered.  The  company 
developed  and  is  now  implementing  a 
conservation  agreement  for  the  butterfly 
in  conjunction  with  their  landfill  project 
in  the  Morgan  Hill  habitat  area.  This 
agreement  is  intended  to  off-set  and 
compensate  for  the  adverse  impacts  of 
Waste  Management's  landfill  on  the 
butterfly  and  its  habitat.  Waste 
Management  believes  that  the 
implementation  of  this  program 
decreases  the  threats  to  the  species. 
Waste  Management  further  requested 
that  if  threatened  status  were 
determined  then  special  regulations  be 
issued  to  authorize  the  incidental  taking 
of  butterflies  for  the  landfill.  Waste 
Nianagement's  representative  also 
requested  that  the  Service  delay  tlie 
designation  of  critical  habitat  in  this 
area  until  the  final  habitat  conservation 
program  has  been  submitted  to  the 
Service. 

The  Service  acknowledges  the 
conservation  agreement  for  the  landfill 
and  encourages  such  coordination 


efforts.  The  decision  to  change  the 
listing  status  of  the  bay  checkerspot 
butterfly  from  endangered  to  threatened 
is.  in  part,  a  result  of  the  landfill 
agreement.  However,  the  agreement  per 
se.  does  not  significantly  change  the 
status  of  the  species  as  a  whole,  or 
benefit  a  majority  of  the  species' 
distribution.  The  landfill  will  ehminate 
an  estimated  6-10  percent  of  the  low  to 
moderate  quality  proposed  critical 
habitat  at  Morgan  Hill.  The  agreement 
commits  Waste  Management,  or  any  of 
its  assigns,  responsibility  to  undertake 
species  conservation  activities  and 
funding  for  10  years,  including  managing 
grazing  to  enhance  population  levels 
and  carrying  capacity,  developing  and 
implementing  methods  for  reestablishing 
and  repopulating  serpentine  grassland 
habitat  destroyed  by  the  landfill, 
establishing  butterflies  Ln  former 
habitat,  and  providing  for  habitat 
acquisition  in  the  event  the  other 
measures  prove  unsuccessful  or 
inadequate.  As  a  consequence  of  the 
above,  the  Service  issued  a  conference 
opinion  that  the  conservation  agreement 
was  not  expected  to  reduce  appreciably 
the  likelihood  of  survival  and  recovery 
of  the  bay  checkerspot  butterfly. 
Although  this  program  does  not 
substantially  improve  the  status  of  the 
species  as  a  whole,  it  does  provide  a 
significant  legal  mechanism  that  is 
expected  to  compensate  for  the  adverse 
impacts  of  the  landfill  project.  If  further 
efforts  were  undertaken  to  manage  the 
remainder  of  the  Morgan  Hill  proposed 
critical  habitat,  the  conservation  of  the 
species  could  be  substantially 
advanced.  A  further  discussion  of  why 
threatened  status  has  ueen  determined 
is  provided  in  the  section  "Summary  of 
Factors".  The  delay  of  critical  habitat 
designation  announced  in  this  final  rule 
is  not  a  response  to  Waste 
Management's  specific  request. 

With  regard  to  Waste  Management's 
request  for  special  regulations  to  allow 
the  take  of  the  bay  checkerspot  butterfly 
if  threatened  status  is  determined,  the 
Service  acknowledges  the  availability  of 
special  regulations  under  section  4(d)  of 
the  Endangered  Species  Act,  but  finds  in 
this  situation  special  regulations  are  not 
necessary.  The  landfill  activity  has  been 
covered  by  the  incidental  take  statement 
in  the  Service's  conference  biological 
opinion,  which  will  be  evaluated  for 
adoption  as  a  final  biological  opinion 
after  this  listing  becomes  effective, 
provided  there  are  no  significant 
changes  in  the  facts  or  the  project  design 
since  the  date  of  the  conference  opinion. 

Three  comments  in  favor  of  listing  the 
bay  checkerspot  as  an  endangered 
species  stated  that  the  proposed 
sanitary  landfill  poses  a  significant 


threat  to  the  butterfly.  One  also 
expressed  concern  that  excavation  at 
the  landfill  site  would  produce  crysotile 
asbestos  dust  that  could  extend  damage 
or  adverse  effects  to  areas  well  outside 
the  actual  landfill  site  and  excavation 
area. 

The  Service  concurs  with  the  concerns 
expressed  about  asbestos  dust,  which 
has  been  an  issue  in  other  areas  having 
the  same  soil  type.  The  Service  also  is 
aware  that  the  landfill  itself  could 
eliminate  butterfly  habitat,  which 
relates  more  directly  to  the  status  of  the 
species.  The  Service,  in  coordinating 
through  the  section  7  conference  process 
with  all  parties  involved  in  the 
development  of  the  landfill  site,  has 
determined  that  careful  and  attentive 
implementation  of  Waste  Management's 
habitat  conservation  program  is  not 
likely  to  reduce  appreciably  the  survival 
and  recovery  of  the  bay  checkerspot 
butterfly. 

Since  elimination  of  the  large  bay 
checkerspot  butterfly  colony  at 
Woodside,  the  second  largest  area  of 
primary  habitat  for  the  butterfly  is  in 
Edgewood  Park  in  San  Mateo  County.  A 
golf  course  and  recreation  facility 
proposed  by  the  county  for  the  park 
were  identified  as  posing  threats  to  this 
habitat  in  the  proposed  rule.  The 
greatest  number  of  individual  comments, 
for  and  against  listing  this  butterfly, 
related  directly  to  the  Edgewood  Park 
habitat  area. 

An  entomologist  provided  additional 
data  on  the  bay  checkerspot  population 
numbers  at  Edgewood  Park,  indicating  a 
dramatic  decline  since  1981  from  more 
than  100,000  down  to  between  2,000  and 
3.000  in  1984.  He  attributed  the 
reductions  in  1983  and  1984  to  adverse 
weather  conditions  in  1982  and  1983.  In 
1985  the  population  was  estimated  at 
fewer  than  1,000..  in  1986  fewer  than  500, 
and  in  1987  the  population  remained  at 
about  500  to  1,000  (Murphy,  pers.  comm., 
July  1987).  The  Service  notes  that  the 
Edgewood  population  may  now  be 
considerably  smaller  than  that  needed 
for  recovery  and  long-term  population 
viability  at  this  site. 

A  geologist  who  supported  the 
proposed  listing  discussed  the  possible 
transmission  of  waters  through  the 
serpentine  body  at  Edgewood  Park.  He 
expressed  concern  that  golf  course 
irrigation  could  enter  the  serpentine 
fracture  system  and  resurface  within  or 
near  bay  checkerspot  populations.  He 
noted  that  this  water  could  carry 
various  chemicals  such  as  insecticides, 
herbicides,  and  fertilizers  from  the 
nearby  golf  course  and  that  such 
transmissions  could  inadvertently 
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cidmage  or  destroy  the  bay  checkerspot 
population  at  Edgewood  Park. 

A  licensed  pest  control  operator,  in 
s  :pport  of  listing  the  bay  checkerspot 
butterfly,  provided  information  on  likely 
adverse  effects  of  insecticide  and 
herbicide  applications  for  a  golf  course 
at  Edgewood  Park.  He  warned  of  that 
chemical  drift  could  either  kill  the  bay 
checkerspot  outright  and/or  kill  the 
butterfly's  obligate  host  plants. 

The  County  of  San  Mateo  and  10 
individuals  expressed  concern  that 
listing  the  bay  checkerspot  butterfly 
woijld  block  the  proposed  golf  course  at 
Edgewood  Park.  Most  of  those 
commenting  in  this  vein  indicated  that 
the  Endangered  Species  Act  is  being 
used  by  local  environmentalists  to  halt 
San  Mateo  County's  recreation  plans  for 
Edgewood  Park,  specifically,  the  golf 
course  development. 

The  Service  responds  that  identifying 
and  listing  endangered  or  threatened 
species  pursuant  to  the  Endangered 
Species  Act,  as  amended,  is  a 
requirement  mandated  by  Congress. 
Furthermore,  as  noted  by  another 
comment,  the  Service  must  look  solely 
to  the  best  scientific  and  commercial 
information  available  when  making  a 
decision  on  a  proposed  listing  of  an 
endangered  or  threatened  species  under 
section  4  of  the  Endangered  Species  Act. 
Economic  or  other  non-biological  factors 
can  not  be  considered  in  the  listing 
decision.  (See  H.R.  Conf.  Rep.  No.  835, 
97lh  Cong.,  2d  Sess.  19  (1982).)  In  making 
its  decision  in  this  issue,  the  Service  has 
relied  solely  upon  the  best  available 
biological  and  commercial  information. 
The  Service  recognizes  that  such  listings 
may  affect  various  State  and  local 
entities  and  planned  and  approved 
development  proposals  through  the  local 
planning  process,  even  though  Federal 
listings  primarily  affect  Federal 
activities  that  may  pose  impacts  to  the 
bay  checkerspot  butterfiy. 

Twelve  comments  pointed  out  that  the 
golf  course  as  planned  was  designed  to 
protect  as  much  of  the  bulterfiy's  habitat 
as  possible.  They  further  indicated  that 
the  golf  course  would  not  "wipe  out"  the 
butterfly  and  thus  does  not  pose  a 
tlireat.  One  comment  stated  that  there  is 
no  basis  for  inferring  that  any  future 
Single  event  will  cause  the  demise  of  the 
bay  checkerspot  butterfiy.  The  County 
of  San  Mateo  submitted  a  Specific 
Conservation  Program  that  it  believes 
can  accommodate  the  golf  course  as 
well  as  protection  of  the  butterfly. 

The  Service  responds  that  the 
proposed  golf  course  at  Edgewood  Park 
is  only  one  of  many  activities  and 
factors  that  may  adversely  affect  the 
bay  checkerspot  butterfly.  San  Mateo 
County's  Stage  11  Final  Supplement  to 


the  Environmental  Impact  Report  (1984) 
identified  environmental  effects  of  the 
proposed  Master  Plan  for  Edgewood 
Park,  which  includes  the  proposed  golf 
course  development  and  other 
recreation  facilities.  This  document 
indicated  that  42  to  64  percent  of  the 
serpentine  grassland  habitat  at 
Edgewood  Park  would  be  destroyed  as  a 
r-isult  of  Master  Plan  implementation 
and  that  there  would  be  significant 
adverse  effects  to  the  bay  checkerspot 
butterfiy  and  irreversible  losses  of 
individuals  and  colonies.  Because  local 
extirpation  or  further  declines  of  the  bay 
checkerspot  are  likely  even  without 
disturbance,  the  Service  believes  that 
the  existing  Master  Plan  (San  Mateo 
County  1984)  contains  substantial 
additional  threats  to  the  bay 
checkerspot  butterfiy.  This  "does  not 
mean,  however,  that  modifications  or 
alternative  designs  could  not  alleviate  or 
Significantly  reduce  these  threats.  The 
Specific  Conservation  Program  (San 
Mateo  County  1985)  provides  one 
alternative  design.  San  Mateo  County 
and  one  individual  opposed  to  the  listing 
pointed  out  that  not  all  of  the  serpentine 
area  within  Edgewood  Park  is  occupied 
by  the  butterfiy.  San  Mateo  County 
further  stated  that  some  of  the  proposed 
habitat  area  at  Edgewood  Park  has  not 
been  and  could  not  be  viable  habitat  for 
the  butterfiy. 

The  Service  responds  that  habitat 
identification  in  all  areas  is  based  on 
detailed  survey  inform.ation  from  a 
variety  of  sources.  In  the  Edgewood 
Park  area,  information  sources  included 
Torrey  and  Torrey  Inc.  (1982).  Reid  and 
Murphy  (1983),  and  Dr.  Dennis  Murphy 
(pers.  comm.).  The  situation  there  is 
similar  to  that  at  Morgan  Hill,  in  that 
serpentine  grassland  occupies  about  20 
percent  of  the  park.  It  forms  a  nearly 
continuous  band  varying  in  width  from 
about  250  to  2.500  feet  surrounding  a 
central  ridge  formed  by  an  uplifted  core 
of  Franciscan  greenstone.  The 
distribution  of  adult  butterflies,  larvae, 
and  host  plants  within  the  encircling 
serpentine  matrix  shows  two  disjunct 
areas  of  high  butterfly  concentration, 
one  along  the  western  edge  of 
Edgewood  Park,  and  the  other  near 
Hillcrest  Way.  There  are  several  sites  of 
lesser  occurrence  between  these  two 
sites  and  on  the  north  side  of  the  central 
ridge.  Again,  because  of  the  disjunct 
distribution  of  host  plants,  larvae,  adults 
and  serpentine  soils  within  the  park,  the 
map  in  the  proposed  rule  outlined  an 
inclusive  area  with  convenient,  non- 
ephemeral  boundaries.  Such  boundaries 
serve  to  inform  Federal  agencies  that 
habitat  exists  within  that  may  be 
effected  by  Federal  activities,  funding  or 
permits. 


One  comment  stated  that  the  habitats 
of  the  bay  checkerspot  butterfly  at 
Jasper  Ridge  and  San  Bruno  Mountain 
are  not  threatened.  The  commenter 
further  qualified  the  statement  by  noting 
that  the  San  Bruno  colony  is  protected 
by  the  San  Bruno  Mountain  Area 
Habitat  Conservation  Plan  and  the 
]  isper  Ridge  colony  is  protected  as  a 
biological  preserve. 

The  Service  replies  that,  indeed,  no 
developments  are  proposed  in  these  two 
areas  that  would  adversely  affect  the 
bay  checkerspot.  However,  observations 
of  the  bay  checkerspot  at  San  Bruno 
Mountain  over  the  last  four  years 
indicate  the  colony  is  small,  declining, 
and  likely  to  disappear.  The  habitat  is 
considered  marginal  as  described  below 
under  "Summary  of  Factors."  In  1984. 
fewer  than  50  bay  checkerspot 
butterflies  were  observed  at  the  site.  In 
1986.  a  wildfire  swept  through  the  site. 
In  1987,  no  bay  checkerspot  butterflies 
were  observed  at  San  Bruno  Mountain, 
and  it  is  possible  the  population  has 
been  extirpated.  The  San  Bruno 
Mountain  Habitat  Conservation  Plan 
(County  of  San  Mateo  1982J  provides  no 
specific  provisions  for  protecting  or 
managing  the  bay  checkerspot  colony 
other  than  leaving  the  habitat  as  natural 
open  space. 

The  Jasper  Ridge  colony  occurs  within 
a  biological  presen.  e  of  Stanford 
University  that  is  used  for  biological 
research.  Although  no  developments  are 
proposed  for  this  area,  the  serpentine 
outcrop  is  small,  and  the  grassland 
habitat  is  fragmented  and  interspersed 
with  chaparral  non-habitat. 
Consequently,  the  attendant  small  bay 
checkerspot  colony  is  subject  to  severe 
fluctuations  in  population  levels.  This 
colony  once  consisted  of  three 
demographic  units  (Ehrlich  and  Murphy 
1981).  but  it  now  consists  of  two  as  a 
result  of  drought-induced  extirpation  of 
one  unit  in  the  mid-1970s.  If  the  drought 
had  continued  one  more  year,  it  is 
considered  likely  that  all  three  units 
would  have  succumbed  (Ehrlich  and 
Murphy  1981.  Ehrlich  et  a  J.  1980).  These 
factors  were  emphasized  in  a  letter  of 
comment  from  the  President  of  Stanford 
University  that  supported  the  listing. 

The  Service  believes  that  the  San 
Bruno  Mountain  and  Jasper  Ridge 
colonies,  although  relatively 
unthreatened  by  human  activities,  face  a 
high  probability  of  extirpation  from 
natural  factors  such  as  prolonged 
drought. 

The  California  Department  of  Fish  and 
Game  called  attention  to  the  proposed 
rule's  inaccuracy  of  referring  to  habitat 
in  Redwood  City  as  the  Woodside  zone. 
Although  the  colony  there  is  or  was  a 
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remnant  on  the  edge  of  the  former  large 
butterfly  colony  in  Woodside.  the 
Service  agrees  with  this 
recommendation  and  will  refer  to  that 
area  in  the  future  as  the  Redwood  City 
area  or  zone. 

One  comment  stated  that  the  Service 
assumes  that  because  no  Federal  or 
State  regulations  exist  to  protect  the  bay 
checkerspot,  no  efforts  are  being  made 
to  preserve  it.  The  City  of  San  Jose,  the 
County  of  San  Mateo,  and  Santa  Clara 
County  all  indicated  that  their 
environmental  review  process  and 
various  regulations  help  protect  and 
provide  measures  to  mitigate  impacts  to 
the  butterfly.  One  comment  stated  that 
Federal  listing  cannot  help  these  local 
efforts  to  protect  the  butterfly.  Several 
comments  stated  that  we  should  try  to 
refurbish  the  habitats  or  move  the 
organisms  rather  than  just  declare  them 
to  be  endangered  and  then  allow  them 
to  become  e.xtinct. 

The  Service  replies  that  it  recognizes 
the  efforts  of  local  agencies  and 
individuals  to  protect  the  butterfly; 
however.  Federal  listing  is  required  for 
any  species  fitting  the  definition  of  a 
threatened  or  endangered  species  after 
careful  consideration  of  the  five  criteria 
outlined  in  seciton  4(a)  of  the  Act.  The 
Service  is  required  by  law  to  list  the  bay 
checkerspot  as  threatened  because  it 
clearly  qualifies  under  these  criteria. 
Whether  the  listing  will  assist  local 
efforts  to  protect  the  butterfly  is  not 
pertinent  to  listing  itself:  recognition  of 
threatened  status  makes  a  statement 
about  the  survival  prospects  of  the 
species.  The  Service  hopes,  however, 
that  Federal  listing  will  help  promote  the 
conservation  of  the  bay  checkerspot 
through  protective  measures  otherwise 
unavailable  to  local  agencies  and 
individuals.  For  example.  Federal  listing 
restricts  the  taking  of  the  bay 
checkerspot  butterfly  pursuant  to 
section  9(al(l)  of  the  Act.  Moreover, 
Federal  listing  provides  additional 
opportunities  for  the  management  and 
reco\  ery  of  the  species  directly,  by 
developing  and  implementing  a  recovery 
plan,  and  through  cooperation  with  the 
State  of  California  via  Section  6  of  the 
Act.  Further  discussion  of  the  benefits  of 
listing  can  be  found  below  under  the 
heading  "Available  Conservation 
Measures'". 

Agencies  whose  comments  extended 
general  support  for  listing  included  the 
National  Park  Service  (Regional  Office 
and  Golden  Gate  National  Recreation 
•Area),  which  commented  that  Federal 
listing  is  required  for  the  bay 
checkerspot  butterfly  to  effect  needed 
protection,  and  the  California 
Department  of  Fish  and  Game,  which 


also  provided  specific  information  on 
the  occurrence  of,  and  threats  to,  the 
butterfly.  Their  data  was  in  agreement 
with  the  information  presented  in  the 
proposed  rule. 

The  Conservation  Monitoring  Centre 
and  the  Butterfly  Specialist  Group  of  the 
International  Union  for  the 
Conservation  of  Nature  and  Natural 
Resources  (lUCN).  and  Dr.  Thomas  W. 
Davies  of  California  Academy  of 
Sciences  (Department  of  Entomologj'] 
also  provided  opinions  and  substantive 
data  from  other  scientists.  An  lUCN 
report  on  this  butterfly  (Wells  et  al. 
1983)  in  the  Invertebrae  Red  Data  Book 
affirms  significant  threats  for  the  San 
Bruno.  Jasper  Ridge  and  Edgewood  Park 
colonies.  The  letter  from  the  California 
Academy  of  Sciences  described  former 
habitats  and  confirmed  the  loss  of  bay 
checkerspot  colonies  in  Alameda 
County  that  resulted  from  home 
construction,  plantings  of  Monterey 
pine,  and  drought. 

Twelve  chapters  representing  eight 
private  conservation  organizations 
registered  support  for  the  listing  in 
letters  and  oral  comments  at  the  public 
hearings.  A  person  that  testified  for  one 
private  organization  did  not  support  the 
listing.  None  of  these  testimonials  added 
substantive  information  regarding  the 
butterfly's  status  or  threats  not  already 
in  the  record,  but  the  Service 
appreciates  the  interest  and  concern 
shown. 

With  respect  to  procedures  related  to 
the  proposed  listing,  one  comment 
complained  about  the  conditions  at  the 
public  heating.  The  complainant  stated 
that  the  pubLc  address  system  did  not 
work  at  first,  and  then  later  it  played 
music,  making  it  difficult  to  hear  the 
speakers.  He  stated  that  the  Service 
used  too  much  lime  explaining  the 
reasons  for  listing  the  species;  concepts 
that  were  previously  discussed  in  the 
Federal  Register.  He  noted  equal  time 
was  not  allowed  for  each  side  to  present 
relevant  facts;  with  the  specific  example 
that  a  videotaped  presentation  prepared 
by  Mr.  Robert  Trent  Jones  was  delayed 
until  after  10  o'clock  and  by  that  time 
most  of  the  audience  had  left. 

The  Service  apologizes  for  any 
inconvenience  to  the  audience  for  the 
public  address  system,  but  this  did  not 
appear  to  be  a  significant  problem  at  the 
meeting.  Several  other  commenters 
stated  that  they  thought  the  procedures 
and  conditions  at  the  public  hearing 
were  very  good.  The  court  recorder  did 
not  report  difficulties,  and  the 
transcripts  are  evidently  complete.  The 
hearing  officer  ensured  that  all  those 
wishing  to  comment  were  given 
adequate  time  to  present  relevant  facts. 


No  one  was  denied  an  opportunity  to 
speak,  and  the  hearing  was  extended  to 
accommodate  all  speakers.  Mr.  Jones' 
video  recording  was  held  until  last  so 
that  all  individuals  actually  present 
would  be  given  an  opportunity  to  speak 
first.  The  Service  considered  that 
presentations  on  the  provisions  of  the 
Act  and  background  information  in 
support  of  the  listings  were  necessary  to 
clarify  the  proposal  and  ensure 
everyone  was  familiar  with  the  purpose 
of  the  public  hearing. 

United  Technologies  Corp.  and  two 
individuals  commented  on  listing 
procedures  noting  that  there  was 
insufficient  notification  of  the  proposal 
and  the  public  hearing.  A  concerned 
citizen  stated  that  the  file  information 
on  the  listings  was  not  reasonably 
available  to  people  in  the  local  area. 
United  Technologies  further  alleged  that 
they  were  denied  due  process  in  this 
proceeding,  that  the  Service  failed  to 
follow  the  notice  requirements  specified 
in  the  listing  regulations,  that  the 
newspaper  publication  was  inadequate 
for  the  proposed  rule,  that  the  Service 
erred  by  adding  the  Morgan  Hill  critical 
habitat  site  to  the  proposed  rule  after 
the  petition  had  been  filed  with  the 
Service,  and  that  the  Service  erred  in 
denying  United  Technologies  an 
opportunity  for  a  second  public  hearing. 
The  Service  responds  that  the  Act  and 
50  CFR  424.16(c)  require  that 
notifications  of  the  proposal  and  the 
public  hearing  be  made  public  through 
notices  published  in  the  Federal  Register 
and  in  local  newspapers  (refer  to  the 
previous  background  section  for  specific 
newspapers  and  publication  dates).  The 
Service  provided  all  required  notices 
under  50  CFR  424.16(c)(l)(iii).  The 
Service  published  its  proposed 
rulemaking  in  the  Federal  Register  on 
September  11. 1984.  "Actual  notice"  of 
the  proposal  was  given  to  the  California 
Department  of  Fish  and  Game  and  to 
each  county  in  which  the  bay 
checkerspot  butterfly  was  believed  to 
occur.  To  the  extent  the  Service  had 
knowledge  of  the  potential  impacts 
proposed  by  the  listing  to  any  Federal 
agencies,  local  authorities,  or  private 
individuals  or  organizations,  notice  was 
provided  to  these  entities  and 
individuals.  It  should  also  be  noted, 
however,  that  actual  notice  (by 
individual  letter)  is  not  a  regulatory 
requirement  under  50  CFR 
424.16(c)(l)(iii)  and  that  only  a  good 
faith  effort  is  required  on  the  part  of  the 
Service  to  notify  states  and  counties  and 
to  determine  the  jurisdictions  within 
which  the  species  is  believed  to  occur. 
"(A]n  unintentional  and  unplanned 
failure  of  the  notification  system  shall 
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not  invalidate  the  p.njposed  regulation." 
(H.R.  Conf.  Rep.  No.  1804.  95th  Cong.,  2d 
Sess.  27  (1978).)  With  regard  to  the 
newspaper  publication,  United 
Technologies  Corp.  fails  to  point  out 
specific  facts  concerning  why  the 
newspaper  publications  were 
inadequate.  Given  the  extensive  public 
record  developed  by  the  Service  on  the 
proposed  rule  and  the  full  participation 
by  developmen!  interests,  the  public, 
environmental  groups,  and  various 
Federal,  State,  county,  and  city  officials 
in  the  rulemaking  process  (and  in 
particular  the  extensive  participation  by 
United  Technologies),  the  Service  is 
confident  that  it  has  fully  complied  with 
the  procedural  requirements  of  the 
regulations.  To  the  extent  it  is  entitled  to 
procedural  due  process  in  an 
Endangered  Species  Act  rulemaking, 
United  Technologies  and  all  other 
interested  parties  have  been  accorded 
adequate  opportunity  to  comment 
numerous  times  on  the  proposed 
rulemaking  and,  along  with  all  other 
members  of  the  general  public,  have 
received  all  of  the  public  notices  that 
are  provided  for  by  the  statute  and  the 
regulations.  No  other  notice  or  hearing 
responsibilities  are  required  to  be 
fulfilled  by  the  Service  under  the 
Endangered  Species  Act  or  the  listing 
regulations,  and  United  Technologies 
has  failed  to  point  out  facts  that  would 
entitle  it  to  any  special  procedural 
rights. 

With  respect  to  the  reasonable 
availability  of  the  file  information,  the 
information  was  available  at  the 
Service's  Regional  Office  in  Pordand, 
Oregon.  A  phone  number  and  address 
were  provided  in  the  notifications  for 
those  wishing  to  ask  questions  or 
inquire  about  the  file  information.  The 
Service's  file  information  was  also 
available  through  the  Freedom  of 
Information  Act,  and  was  requested  by 
several  parties.  The  Service  considers" 
that  all  procedural  requirements  of  the 
Act  have  been  met. 

With  respect  to  United  Technologies 
comments  regardmg  inclusion  of  the 
proposed  Morgan  Hill  critical  habitat 
after  the  petition,  the  site  was  clearly 
indicated  in  the  proposed  rule.  Any 
failure  on  the  petitioner's  part  to  include 
the  site  within  the  scope  of  their  petition 
is  not  fatal  to  the  rulemaking  process, 
since  the  proposed  rule  undergoes  a 
complete  regulatory  review  that 
provides  for  public  notice  and  comment 
on  the  expanded  proposal.  Moreover, 
the  petitioner  was  under  no  duty  to 
address  the  issue  of  critical  habitat  in  a 
listing  petition.  The  Service  had 
complete  authority  to  accept  the  new 
information  concerning  the  Morgan  Hill 


critical  habitat  site  and  incorporate  it 
into  a  proposed  rule  after  evaluating  the 

information. 

With  respect  to  the  requirement  for  a 
second  hearing,  as  recommended  by 
United  Technologies,  although  the 
Service  was  not  required  to  do  so.  the 
Service  held  a  second  hearing  on  July  16, 
1986,  to  resohe  differing  scientific 
interpretations  of  data  concerning  newly 
discovered  populations  of  checkerspot 
butterflies.  United  Technologies  fully 
participated  in  the  second  pub!,c 
hearing,  and.  therefore,  allegations  that 
they  have  been  denied  the  opportunity 
to  personally  appear  before  the  Service 
during  a  public  hearing  no  longer  have 
weight.  The  Service  further  clarifies  that 
written  comments  carry  equal  weight 
with  those  presented  at  public  hearings. 
No  special  authority  or  significance  is 
accorded  oral  statements  made  at  public 
heanngs. 

In  light  of  all  of  the  notice  and  public 
comment  opportunities  accorded  by  the 
Serv'ice  in  the  rulemaking  process  for  the 
bay  checkerspot  butterfly  listing,  it  is 
not  necessary  that  the  Service  publish  a 
second  proposed  rule  to  rectify  alleged 
procedural  infirmities.  The  Service's 
administrative  record  is  complete  for  the 
issuance  of  a  final  listing  rule. 

In  Its  May  16, 1985.  comments,  United 
Technologies  objected  to  the  listing  of 
the  bay  checkerspot  butterfly  and 
designation  of  its  cntical  habitat  on  the 
grounds  that  such  proposed  actions 
"would  constitute  a  (taking)  of  [United 
Technologies)  private  property  for 
public  use  without  just  compensation,  in 
violation  to  the  Fifth  Amendment"  to  the 
Constitution  of  the  United  States  United 
Technologies  also  contended  that  the 
hsting  and  critical  habitat  procedures 
provided  for  in  the  Endangered  Species 
Act  are  unconstitutionally  vague. 

The  Service  responds  that  the 
constitutional  issues  raised  by  United 
Technologies  challenge  the  fundamental 
procedural  process  provided  by 
Congress  for  the  listing  of  endangered 
and  th.reatened  species  and  the 
designation  of  their  critical  habitats,  if 
any.  As  such,  these  contentions  cannot 
be  addressed  in  the  final  rule  because 
the  Service's  determination  on  whether 
to  list  the  bay  checkerspot  butterfly 
cannot  be  influenced  by  non-biological 
factors.  The  Senice  can  state,  however, 
that  no  federal  court  has  determined 
that  the  listing  procedure  provided  for  in 
Section  4  of  the  Endangered  Species  Act 
is  unconstr.utionally  vague. 
Furthermore,  the  biological  standards 
specified  in  section  4(a)(1)  of  the  Act  are 
not  vague  and  have  been  followed  by 
the  Service  since  the  Act  was  first 
passed  in  1973  to  determine  the 


appropriateness  of  listing  species  under 
section  4.  In  regard  to  the  contention 
that  the  property  of  United  Technologies 
has  been  "taken"  by  the  Service's 
action,  the  Service  replies  that  United 
Technologies  failed  to  indicate  how 
such  taking  will  occur  and  why  this 
rulemaking  process  perse  would  effect 
such  a  taking.  The  section  4  listing 
procedure  requires  the  Service  merely  to 
analyze  biological  factors  to  determine 
the  scientific  appropriateness  of 
classifying  wildife  or  plant  species  as 
endangered  or  threatened.  Once  that 
procedure  is  accomplished,  other 
procedures  exist,  either  through  section 
7  of  section  10  of  the  Act.  to  analyze 
impacts  posed  by  particular 
development  projects  on  endangered  or 
threatened  species.  At  present,  facts 
have  not  been  presented  to  show  that  a 
taking  of  United  Technologies  property 
would  occur  as  a  result  of  a  final  listing 
of  the  bay  checkerspot  butterfly.  United 
Technologies  has  failed  to  make  a 
showing  of  actual  corLflicts  between  its 
activities  and  the  regulatory  action 
taken  by  the  Service  in  listing  the  bay 
checkerspot  butterfly  under  Section  4  of 
the  Endangered  Species  .■\ct.  Further, 
United  Technologies  has  failed  to  show 
that  the  statutory  procedures  for  listing 
species  as  endangered  or  threatened,  or 
the  application  of  such  procedures  to  the 
bay  checkerspot  butterfly,  are 
unconstitutionally  vague.  The  Service  is 
under  a  statutory  obligation  to  follow 
through  with  the  listing  process  based 
on  the  best  available  scientific  and 
commercial  information. 

Further,  United  Technologies  is  not 
entitled  to  compensation  for  its 
expenses  incurred  in  investigating  and 
defending  against  this  proceeding.  The 
section  4  listing  process  is  not  an 
adversary  pi-oceeding,  but  rather  is  the 
Service's  public  involvement  process  for 
obtaining  the  best  available  information 
before  making  a  final  decision  on  listing 
proposals. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 

consideration  of  all  informadon 
a\ ailable,  the  Service  has  determined 
that  the  bay  checkerspot  butterfiy 
(Euphydryas  edithc  bayensis)  should  be 
classified  as  a  threatened  species. 
Procedures  found  at  section  4(a)(1)  of 
the  Endangered  Species  Act  (16  U  S.C. 
1531  et  seq.)  and  regulations 
promulgated  to  implement  the  listing 
provisions  of  the  Act  (50  CFR  Part  424) 
were  followed.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 


35376        Federal  Register  /  Vol.  52,  No.  181  /  Friday,  September  18.  1987  /  Rules  and  Regulations 


4(a)|l).  These  factors  and  their 
application  to  the  bay  checkerspot 
butterfly  (Eupbydryas  editha  bayensis) 
are  as  follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

Geologic  map  sheets  show  four  large 
serpentine  outcrops  that  all  probably 
once  constituted  primary  habitat  for  the 
bay  checkerspot  butterfly.  A  large 
outcrop  at  San  Leandro  in  Alameda 
County  had  a  historic  bay  checkerspot 
population,  but  apparently  no  longer 
supports  the  butterfly.  San  Mateo 
County  has  two  such  large  outcrops,  one 
at  Sun  Mateo,  lying  northeast  of  Crystal 
Springs  Reservoir  and  extending 
southeast  beyond  the  intersection  of 
Interstate  Highway  280  and  Highway  92. 
and  a  second  one  extending  from  what 
IS  now  Edgewood  Park  eastward  to 
VVoodside  Road.  Habitat  on  the  San 
Mateo  outcrop  was  almost  eliminated 
tiy  construction  of  Interstate  Highway 
2H(3,  although  a  remnant  colony  or 
recolonization  is  reported  near  the 
highway  intersection  mentioned. 
Habitat  on  the  second  outcrop  is 
fragmented  into  smaller  units  by 
urbanization  and  road  construction.  A 
very  significant  fraction  remains  in 
Edgewood  Park,  but  the  portion  in 
Woodside  was  largely  eliminated  by 
hmising  development,  leaving  a  very 
sr;iall  (approximately  26  acre)  remnant 
inside  the  city  limits  of  Redwood  City. 
The  Edgewood  Park  habitat  segment  is 
now  the  second  largest  remaining  area 
of  bay  checkerspot  habitat  and  appears 
to  be  vital  to  the  species'  continued 
Survival.  The  fourth  and  largest 
serpentine  outcrop  in  the  known  range 
ocH.urs  in  Santa  Clara  County.  It  extends 
in  a  narrow  belt  about  16  miles  from 
Heliyer  Canyon  to  near  the  southeast 
end  of  Anderson  Lake.  The  portions  of 
this  outcrop  northwest  of  Metcalf  Road 
and  southeast  of  the  Coyote  Creek  outlet 
from  Anderson  Lake  appear  to  have 
been  adversely  modified  by  overgrazing. 
The  remaining  segment  on  the  east  face 
of  Coyote  Creek  Valley  between  Metcalf 
Road  and  the  Anderson  Lake  outlet 
supports  the  largest  and  most  robust 
remaining  colony  of  these  butterflies 
and  also  appears  to  constitute  the  most 
vital  population  reservoir. 

Approximately  26  smaller  serpentine 
outcrops  are  mapped  in  or  close  to  the 
known  range  of  the  bay  checkerspot 
bntterflv  in  Alameda.  San  Francisco, 
San  Mateo  and  Santa  Clara  Counties. 
The  best-studied  bay  checkerspot 
tuitterfly  colony  on  such  an  outcrop  is  in 
the  lasper  Ridge  Biological  Preserve  of 
Stanford  University,  located  east  of 
Searsville  Reservoir.  Very  detailed 


studies  there  revealed  the  existence  of 
three  distinguishable  demographic 
(interbreeding)  units  within  the  single 
colony,  but  drought  extirpated  one  of 
those  in  1964  and  again  in  1974,  and 
conservative  extrapolations  predicted 
the  extirpation  of  the  other  two  units  as 
well  if  the  1975-1977  drought  had  lasted 
only  one  year  longer. 

Satellite  colonies  similar  to  the  one  at 
Jasper  Ridge  were  observed  to  become 
extirpated  by  habitat  modification  at 
Joaquin  Miller  in  Alameda  County,  and 
in  1977  by  combined  drought  and  habitat 
modification  near  Hillsborough  in  San 
Mateo  County,  near  Silver  Creek  and 
west  of  Uvas  Reservoir  in  Santa  Clara 
County,  and  at  Morgan  Territory  Road, 
in  Alameda  County.  The  colony  at 
Morgan  Territory  Road  had  previously 
existed  in  close  proximity  to  a 
Eupbydryas  editba  luestberae  colony  on 
a  serpentine  formation  at  nearby  Mount 
Diablo.  In  1985,  Dr.  Richard  Arnold 
found  bay  checkerspot  butterflies  at  two 
small  outcrop  localities  in  Santa  Clara 
County  where  they  were  previously 
unreported,  one  west  of  Calero 
Reservoir,  and  one  about  2.5  miles  west 
southwest  of  San  Martin.  Whether  these 
are  recolonizations  since  1977  from  the 
Morgan  Hill  colony  about  5  miles  away, 
or  survived  the  last  severe  drought 
stress  in  situ  cannot  be  determined,  but 
they  are  on  serpentine  grassland 
habitats  smaller  than  some  occupied  by 
colonies  that  disappeared  in  1977.  The 
small  portions  of  former  primary  habitat 
in  Redwood  City  and  in  San  Mateo  have 
been  fragmented  by  urbanization,  and 
colonies  on  them  can  be  expected  to  act 
in  the  future  as  satellite  colonies.  The 
colony  in  Redwood  City  may  be 
extirpated,  as  no  butterflies  have  been 
observed  there  in  the  past  four  years. 

Serpentine  grassland  sites  that  have 
probably  supported  satellite  colonies  of 
E.  e.  bayensis  at  one  time  or  another  are 
found  in  San  Francisco  County  in  a  row 
of  seven  sites  from  Fort  Point  to 
Hunter's  Point,  at  two  sites  in  Alameda 
County,  near  Albany  and  near 
Lexington,  and  at  15  more  sites  in  Santa 
Clara  County,  one  south  of  Saratoga, 
one  east  of  liexington  Reservoir,  four 
sites  between  Guadalupe  Reservoir  and 
New  Almaden,  three  sites  lying  north, 
south  and  west  of  Chesbro  Reservoir, 
two  sites  in  Santa  Theresa  Park,  and 
four  sites  near  Gilroy  and  along  Sargent 
Fault.  Many  of  these  sites  were 
surveyed  briefly  by  Dr.  Richard  Arnold 
during  the  adult  butterfly  flight  season 
in  1985  without  establishing  the 
presence  of  bay  checkerspot  butterflies, 
and  his  comments  note  that  most  of  the 
sites  he  visited  in  Santa  Clara  County 
appeared  to  be  overgrazed. 


Marginal  non-serpentine  grassland 
habitat  that  has  supported  recorded 
colonies  of  the  bay  checkerspot  butterfly 
occurred  in  Alameda  County  at  Berkeley 
(extirpated).  San  Francisco  County  at 
Twin  Peaks  and  Mount  Davidson  (both 
extirpated),  San  Mateo  County  at 
Brisbane  (extirpated)  and  San  Bruno 
Mountain  (possibly  extirpated),  and  in 
Santa  Clara  County  near  Coyote 
Reservoir  (extirpated).  Dr.  Arnold  has 
noted  the  presence  of  similar  possible 
habitat  in  the  vicinity  of  San  Francisco 
Jail,  on  Sweeny  Ridge,  and  in  San  Pedro 
Valley  in  San  Mateo  County. 

B.  Overutilization  for  Commercial. 
Recreational.  Scientific,  or  Educational 
Purposes 

Although  specimens  of  the  bay 
checkerspot  butterfly  are  valuable  to 
collectors.  overcoUecting  has  not  been 
identified  as  a  threat  to  any  colony.  To 
discourage  unnecessary  collecting, 
Stanford  University  offers  old 
specimens  from  its  museum  on  an 
exchange  basis. 

C.  Disease  or  Freda tion 

Ninety  to  ninety-nine  percent  of  bay 
checkerspot  butterfly  larvae  die  of 
starvation  while  in  prediapause  instars. 
Three  to  twenty-four  percent  of  the 
remaining  postdiapause  larvae  at  the 
Jasper  Ridge  colony  are  killed  by  three 
species  of  parasitoids  (Ehrlich  et  al. 
1975).  Because  of  high  prediapause 
mortality  and  because  the  greatest 
parasitism  only  occurs  during  years  of 
high  butterfly  numbers,  even  this  high 
rate  of  parasitism  is  not  a  major  factor 
in  determining  the  size  of  any  bay 
checkerspot  butterfly  population,  in 
years  of  large  butterfly  numbers,  the 
majority  of  the  butterflies  still  escape 
parasitism  and  provide  recruitment  in 
subsequent  years. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

The  bay  checkerspot  butterfly  is  not 
adequately  protected  from  habitat  loss, 
illegal  collection,  or  harm  under  State  or 
local  regulations.  Federal  listing  would 
provide  additional  protection  to  wild 
populations  of  this  butterfly. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  its  Continued  Existence 

Habitat  damage  can  reduce  the 
carrying  capacity  of  a  habitat  or  the  size 
of  a  colony  to  a  level  at  which  natural 
climatic  changes  lead  to  extinction.  The 
drought  of  1976  and  1977  in  association 
with  overgrazing  caused  the 
disappearance  of  four  colonies  of  the 
bay  checkerspot  butterfly  (Murphy  and 
Ehrlich  1980),  and  greatly  reduced  the 
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Jasper  Ridge  population  (Ehrlich  et  al. 
1980).  This  drought  also  caused  the 
extirpation  of  some  populations  of 
another  subspecies  o!  Euphvdr\-as 
edilha  (Ehrlich  et  al.  1980).  it  is'likely 
that  a  particularly  severe  or  prolonged 
drought  would  be  disastrous  to  most  of 
the  remaining  colonies. 

The  bay  checkerspot  butterfly  occurs 
on  grasslands  of  Montara  or  other 
serpentine  or  similar  soils  that  function 
as  habitat  islands,  disjunct  from  one 
another,  and  surrounded  by  unsuitable 
habitat.  The  five  known  occupied  sites 
are  geographically  disjunct,  the 
northernmost  site  on  San  Bruno 
Mountain  and  the  southernmost  a 
6000+  acre  area  located  near  Morgan 
Hill.  Two  of  the  five  disjunct  colonies 
are  small  enough  to  be  subject  to 
periodic  natural  extinctions,  Thre:ils  of 
continued  habitat  and  population  losses, 
and  the  already  substantially  increased 
distances  among  the  remaining  colonies 
has  significantly  reduced  the  likelihood 
of  natural  recolonization  and  survival. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  availabie  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  li^t  the  bay 
checkerspot  butterfly  (Euphydryas 
editka  bayensis)  as  a  threatened 
species.  The  documented  loss  of  many 
former  populations  throughout  a 
significant  portion  of  the  butterfly's 
range,  the  low  population  levels  at  all 
but  one  of  the  remaining  colonies,  and 
the  high  potential  for  continued  habitat 
loss  from  planned  and  ongoing  urban 
development,  support  listing  as 
threatened.  The  Service  finds  that  the 
conservation  agreement  initiated  by 
Waste  Management  at  the  Morgan  Hill 
site  provides  a  useful  legal  mechanism 
that  is  expected  to  compensate  for  the 
adverse  impacts  of  the  landfill  project. 
The  Service  also  finds  that  the  Waste 
Management  conservation  agreement 
could  substantially  assist  with  the 
conservation  of  the  species  at  the 
Morgan  Hill  site  if  such  efforts  were 
expanded  to  include  the  additional 
habitat  outside  of  the  landfill  area  and 
leased  lands,  which  encompass  the 
remaining  portion  (about  70  percent)  of 
the  habitat  at  Morgan  Hill.  Threats  at 
Edgewood  Park  are  largely  potential, 
depending  upon  the  pending  golf  course 
proposal.  The  Jasper  Ridge  colony, 
although  in  protective  ownership, 
remains  susceptible  to  periodic  threats 
of  drought.  The  two  recently  extirpated 
colonies  at  San  Bruno  Mountain  and 
Woodside  seem  to  be  in  secure, 
protective  ownership  and,  although 


small  and  thus  more  susceptible  to 
periodic  envronmental  stochasticity, 
remaining  habitat  at  each  appears  to 
offer  substantial  potential  for 
reestablishment.  Thus,  while  the  bay 
checkerspot  butterfly  is  not  presently  in 
danger  of  extinction  throughout  a 
significant  portion  of  its  range,  the 
Service  finds  that  this  subspecies  is 
likely  to  become  an  endangered  species 
within  the  foreseeable  future  throughout 
a  sigmficant  portion  of  its  range,  and  a 
"threatened"  classification  is 
appropriate. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act  requires  that 
critical  habitat  be  designated  to  the 
maximum  extent  prudent  and 
determinable  concurrently  with  the 
determination  that  a  species  is 
endangered  or  threatened.  The  Service 
believes  that  prompt  determination  of 
threatened  stat-us  for  the  bay 
checkerspot  butterfly  is  essential  and 
warranted  by  the  best  scientific 
information  available.  However,  critical 
habitat  is  not  determinable  at  this  time 
and  it  must  be  postponed. 

Section  4(b)(2)  of  the  Act  requires  the 
Service  to  consider  economic  and  other 
impacts  of  designating  a  particular  area 
as  critical  habitat.  The  remaining  colonv 
sites  for  the  bay  checkerspot  butterfly 
exist  in  an  area  with  a  large  human 
population  and  competing  proposals  for 
land  use.  The  habitat  identification 
process  seeks  to  resolve  a  complex 
interdigitation  of  primary,  permanent 
habitat,  habitat  having  transitory  and 
variable  value  to  survival,  and  non- 
habitat.  Because  of  these  complexities 
and  the  extent  of  the  activities  being 
assessed,  the  Service  has  not  completed 
the  analyses  required  bv  sections 
4(a)(3)(A)  and  4(b)(2)  of  the  Act  in 
respect  to  the  designation  of  critical 
habitat,  and.  therefore,  a  final  critical 
habitat  designation  is  not  yet 
determinable. 

Available  Consenation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  other  Federal. 
State,  and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  initiation  of 
recovery  actions  by  the  Service 
following  listing.  The  protection  required 
of  Federal  agencies  and  the  prohibitions 


against  taking  and  harm  are  discussed, 
in  part,  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat.  Regulations 
implementing  this  interagency 
cooperation  provisions  of  the  Act  are 
codified  at  50  CFR  Part  402.  Section 
7(a)(2}  requires  Federal  agencies  to 
ensure  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  of  a 
listed  species  or  to  destroy  or  adversely 
modify  its  critical  habitat.  If  a  Federal  " 
action  may  affect  a  listed  species  or  its 
critical  habitat,  the  responsible  Federal 
agency  must  enter  into  formal 
consultation  with  the  Service.  Federal 
activities  that  could  affect  this  species 
and  its  habitat  in  the  future  include,  but 
are  not  limited  to,  the  following:  the 
development  of  the  San  Bruno  or 
Edgewood  Park  areas  for  recreation,  the 
issuance  of  Federal  permits  or  approvals 
for  roads  or  transmission  lines,  or 
Federal  funding  or  approval  to  build  or 
construct  any  structures  or  facilities  that 
might  affect  the  bay  checkerspot 
butterfly.  The  Act  and  implementing 
regulations  found  at  50  CVR  17.31  set 
forth  a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  threatened 
wildlife.  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
take,  import  or  export,  ship  in  interstate 
commerce  in  the  course  of  a  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  any 
endangered  or  threatened  wildlife 
species.  It  also  is  illegal  to  possess,  sell. 
deliver,  carry,  transport,  or  ship  any 
such  wildlife  that  has  been  taken 
illegally.  Certain  exceptions  apply  to 
agents  of  the  Service  and  State 
conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  wildlife  species  under 
certain  circumstances.  Regulations 
governing  permits  are  at  50  CFR  17.22. 
17.23  and  17.32.  Such  permits  are 
available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  and/or  for  incidental  take  in 
connection  with  otherwise  lawful 
activities.  The  permit  issued  to  the 
County  of  San  Mateo  and  the  Cities  of 
South  San  Francisco.  Brisbane  and  Daly 
City  under  section  10(a)  for  incidental 
take  of  three  endangered  species 
pursuant  to  the  San  Bruno  Mountain 
Habitat  Conservation  Plan  does  not 
cover  the  bay  checkerspot  butterfly.  As 
a  result,  listing  of  the  bay  checkerspot 
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(iiittprfly  may  require  issuance  of  a  new 
or  amended  secticin  10(al  permit. 

National  Environmental  Policy  .Act 

The  Fish  and  Wildlife  Service  has 
di'termined  that  an  Envirunmental 
.'\vsessment.  as  defined  under  the 
authunty  of  the  National  Environmental 
I'dlicy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(aj  of  the 
Endangered  Species  Act  of  1973.  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25,  1983  (48  FR  49244.1. 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife, 
Fish,  Marine  mammals.  Plants 
(agriculture).         i 

Regulations  Promulgation 

Accordingly.  Part  17,  Subchapter  B  of 
Chapter  I.  Title  50  of  the  Code  of  F'ederal 
Regulations,  is  amended  as  set  forth 
below: 

PART  17— [AMENDED) 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authoritv:  Pub.  L  93-205.  87  Slat.  884:  Pub. 
L.  94-359.  90  Stat.  911:  I\ib.  L.  95-632.  92  Stat. 
3751:  Pub.  L.  96-159.  93  Stat.  1225:  Pub.  L.  97- 
304,  96  Stat.  1411  (16  U.S.C  1531  et  seq.]:  Pub. 
L.  99-625.  100  Stat.  3500  (1986).  unless 
otherwise  noted. 

2.  Amend  §  17.11(h)  by  adding  the 
following,  in  alphabetical  order  under 
"Insects,"  to  the  List  of  Endangered  and 
Threatened  Wildlife: 


§17.11 

wildlife. 


(h)* 


Endangered  and  threatened 


Species 


Common  name 


Scientific  name 


Historic  range 


Vertebrate 

population 

where 
endangered 

Of 

threatened 


Status 


When  listed 


Cnt,cai 
r>at)itat 


Special 
rules 


iuVerf,  bay  cneckerspol     .._ Euphydrayas  editlya  tayensis .. 


U.S.A.  (CA). 


Dated:  September  14.  1987. 
Susan  Recce, 

.^ctini;  .Assistant  Secretary  for  Fish  and 
Wikliife  and  Parks. 
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DEPARTMENT  OF  EDUCATION 

Final  Funding  Priorities  for  Fiscal  Year 
1988;  National  Institute  on  Disability 
and  Rehabilitation  Research 

agency:  Department  of  Education. 
action:  Notice  of  final  funding  priorities 
for  fiscal  year  1988. 

summary:  The  Secretary  of  Education 

announces  final  funding  priorities  for 
some  of  the  research  activities  to  be 
supported  under  the  Rehabilitation 
Research  and  Training  Center  (RRTC) 
program  of  the  National  Institute  on 
Disability  and  Rehabilitation  Research 
(NlDRR)'in  fiscal  year  1988.  This  notice 
covers  those  research  priorities  in 
physical  restoration  and  rehabilitation 
in  which  NIDRR  intends  to  establish 
RRTCs  in  1988. 

EFFECTIVE  DATE:  These  priorities  take 
effect  45  days  after  publication  in  the 
Federal  Register  or  later  if  the  Congress 
takes  certain  adjournments.  If  you  want 
to  know  the  effective  date  of  these 
priorities,  call  or  write  the  Department 
of  Education  contact  person. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betty  Jo  Berland,  National  Institute  on 
Disability  and  Rehabilitation  Research 
(Telephone:  (202)  732-1139).  Deaf  and 
hearing  impaired  individuals  may  call 
(202)  732-1198  for  TDD  services. 
SUPPLEMENTARY  INFORMATION: 

Authority  for  the  research  program  of 
NIDRR  is  contained  in  section  204  of  the 
Rehabilitaion  Act  of  1973.  Under  this 
program,  awards  are  made  to  public  and 
private  agencies  and  organizations 
including  institutions  of  higher 
education,  Indian  tribes,  and  tribal 
organizations.  NIDRR  can  make  awards 
for  up  to  sixty  months. 

NIDRR  supports  a  program  of 
Rehabilitation  Research  and  Training 
Centers  to  conduct  programmatic, 
multidisciplinary,  and  coordinated 
research,  training,  and  information 
dissemination  in  disignated  areas  of 
high  priority.  NIDRR  regulations 
authorize  the  Secretary  to  establish 
research  priorities  by  reserving  funds  to 
support  particular  research  activities 
(see  34  CFR  352.32). 

NIDRR  published  a  Notice  of 
Proposed  Funding  Priorities  in  the 
Federal  Register  on  June  5. 1987.  at  52  FR 
21345.  NIDRR  received  many  letters  of 
comment  on  the  proposed  priorities  and, 
as  a  result,  some  changes  have  been 
made  to  the  priorities.  These  changes 
involve  a  reconfiguration  of  the  research 
objectives  for  two  of  the  Centers  in 
traumatic  brain  injury,  incorporating 
stroke  and  removing  categorical 
restrictions  on  the  level  of  brain  injury 
to  be  addressed.  The  Institute  has  also 


specified  head  trauma  as  one  type  of 
disability  for  consideration  in  the  RRTC 
on  childhood  trauma,  and  has  included  a 
reference  to  communication  deficits  in 
the  priority  for  an  RRTC  in 
neuromuscular  disorders.  In  response  to 
public  comments,  the  Institute  will  also 
consider  awarding  grants  rather  than 
cooperative  agreements  when 
circumstances  indicate  a  grant  would  be 
more  appropriate.  NIDRR  has  also 
clarified  that  individuals  with  the 
particular  type  of  disability  under  study 
must  be  involved  in  the  planning  and 
conduct  of  activities  at  each  Center.  A 
Summary  of  the  comments  and  the 
Secretary's  responses  to  them  is 
included  in  this  notice. 

The  publication  of  these  final 
priorities  does  not  bind  the  Federal 
Government  to  fund  RRTCs  in  any  of 
these  areas.  Funding  of  particular 
RRTCs  depends  on  availability  of  funds, 
and  on  the  number  and  quality  of 
applications  that  NIDRR  receives. 
NIDRR  published  a  closing  date  notice 
on  June  24,  1987  at  52  FR  23712.  The 
closing  date  for  receipt  of  applications 
under  these  priorities,  as  announced  at 
the  time,  is  September  25, 1987, 

The  following  nine  priorities  represent 
areas  in  which  NIDRR  intends  to 
support  research  and  related  activities 
through  grants  or  cooperative 
agreements  in  the  RRTC  program. 
Rehabilitation  Research  and  training 
Centers  have  been  established  to 
conduct  coordinated  and  advanced 
programs  of  rehabilitation  research  and 
to  provide  training  to  rehabilitation 
personnel  engaged  in  research  or  the 
provision  of  services.  RRTCs  must  be 
operated  in  collaboration  with 
institutions  of  higher  education  and 
must  be  associated  with  rehabilitation 
service  programs.  Each  Center  conducts 
a  coordinated  program  of  research, 
evaluation,  and  training  activities 
focused  on  a  particular  rehabilitation 
problem  area.  Each  Center  is 
encouraged  to  develop  practical 
applications  for  all  of  its  research 
findings  as  well  as  for  related  findings  of 
other  studies.  Centers  generally 
disseminate  and  encourage  the 
utilization  of  new  rehabilitation 
knowledge  through  such  means  as 
writing  and  publishing  undergraduate 
and  graduate  texts  and  curricula  and 
publishing  findings  in  professsional 
journals.  RRTCs  also  conduct  programs 
of  in-service  training  for  rehabilitation 
practitioners,  education  at  the  pre-and 
postdoctoral  levels,  and  continuing 
education.  Each  RRTC  will  conduct  an 
interdisciplinary  program  of  training  in 
rehabilitation  research,  including 
training  in  research  methodology  and 
applied  research  experience,  that  will 


contribute  to  the  number  of  qualified 
researchers  working  in  the  area  of 
rehabilitation  research.  Centers  will  also 
conduct  state-of-the-art  studies  in 
relevant  aspects  of  their  priority  areas. 
NIDRR  intends  to  sponsor  consensus 
conferences  at  which  scientists  and 
service  providers  will  be  convened  for 
the  purpose  of  resolving  differences  in 
rehabilitation  treatments  based  on  new 
scientific  findings.  NIDRR  expects  each 
of  the  RRTCs  to  develop  and  document 
at  least  one  new  rehabilitation 
technique  or  intevention  that  is  suitable 
for  presentation  at  a  consensus 
conference  of  researchers  and  clinicians 
convened  to  consider  the  adoption  of 
the  new  technique  as  standard  practice. 
Each  RRTC  will  also  provide  training  to 
individuals  with  disabilities  and  their 
families  in  managing  and  coping  with 
disabilities. 

NIDRR  will  conduct,  not  later  than 
three  years  after  the  establishment  of 
any  RRTC.  one  or  more  reviews,  using 
NIDRR  staff  or  program  peers,  of  the 
activities  and  achievements  of  each 
Center.  Continued  funding  depends  at 
all  times  on  satisfactory  performance 
and  accomplishment,  and  is  subject  to 
the  standards  in  34  CFR  75.253. 

Final  Priorities  (9) 

RRTC  in  Progressive  Neuromuscular 
Diseases 

Progressive  neuromuscular  diseases 
constitute  a  range  of  chronic, 
degenerative  conditions  that  are  of 
particular  concern  for  rehabilitation 
because  they  result  in  significant  loss  of 
function  and  impaired  ability  to  perform 
normal  activities  of  daily  living.  This 
group  of  disorders  impairs  primarily  the 
motor  system,  causing  paralysis  and 
weakness,  as  well  as  significant 
secondary  impairments.  Because  some 
neuromuscular  diseases  affect  children 
and  young  adults,  there  may  be 
significant  effects  on  educational  and 
vocational  preparation  and  function. 
Serious  progressive  neuromuscular 
disorders  include  spinal  muscular 
atrophy,  motor  neuron  disease,  and 
muscular  dystrophy. 

A  program  of  coordinated, 
interdisciplinary  research  and  training  is 
needed  to  develop  and  disseminate 
rehabilitation  approaches  to  restore 
neuromuscular  performance  and 
maintain  physical  function.  A  critical 
element  of  any  Center  to  be  funded 
under  this  priority  will  be  the 
involvement  of  individuals  with 
neuromuscular  diseases  and  their 
families  in  the  planning,  conduct,  and 
review  of  the  research  and  related 
activities. 
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An  absolute  priority  is  announced  for 
a  Center  in  rehabilitation  of  progressive 
neuromuscular  diseases  that  will: 

•  Evaluate  quantitative  measures  of 
neuromuscular  function  leading  to 
improved  techniques  for  assessing 
physical  functioning; 

•  Evaluate  the  effects  of  various 
therapeutic  interventions  on  the  natural 
course  of  the  disease  processes  and  on 
functional  ability; 

•  Develop  effective  rehabilitation 
ir.tervcntions  to  improve  vocational, 
educational,  communicati\  e.  and 
independent  living  options; 

•  Develop  and  document  one  or  more 
rehabilitation  techniques  suitable  for 
consideration  at  an  NIDRR-sponsored 
consensus  conference:  and 

•  Serve  as  a  national  resource  for 
information  and  referral  for  research 
S'jientists,  service  providers,  and 
affected  individuals  and  their  families, 
on  issues  related  to  rehabilitation  of 
P'"ogressive  neuromuscular  disease, 
develop  a  central  database  for  research 
on  low-incidence  neuromuscular 
disabilities,  and  conduct  at  least  one 
comprehensive  stateofthe-art  study  on 
a  significant  facet  of  rehabilitation  of 
neuromuscular  disease. 

RRTC  in  Multiple  Sclerosis 

Multiple  Sclerosis  is  a  chronic, 
unpredictable  disease  of  the  nervous 
system  which  affects  as  many  as  forty  in 
every  one  hundred  thousand  persons  in 
the  United  States.  Because  it  affects 
individuals  at  the  onset  of  their  careers 
and  adult  responsibilities,  the  disease 
has  far-reaching  implications  for  family, 
community,  and  vocational  adjustmient. 

While  there  have  been  considerable 
recent  advances  in  knowledge  about  the 
disease,  there  is.  however,  no  consensus 
on  appropriate  interventions  to  modify 
the  course  of  the  disease  or  on  the  most 
effective  approaches  to  rehabilitation.  .\ 
program  of  coordinated, 
interdisciplinary  research  and  training  is 
needed  to  develop  and  disseminate 
rehabilitation  approaches  to  restore  and 
maintain  physical,  psychological, 
vocational,  and  social  function.  A 
critical  element  of  any  Center  to  be 
funded  under  this  priority  will  be  the 
involvement  of  individuals  with  multiple 
sclerosis  and  their  families  in  the 
planning,  conduct,  and  review  of  the 
research  and  related  activities. 

An  absolute  priority  is  announced  for 
a  Center  in  rehabilitation  of  multiple 
sclerosis  that  will: 

•  Identify  the  natural  course  of  the 
disease  in  order  to  predict  the  likelihood 
and  severity  of  resultant  disability,  and 
to  develop  intervention  strategies: 

•  Determine  the  best  techniques  for 
managing  disabling  fatigue,  cognitive 


and  conceptual  effects,  impaired  motor 
function,  and  psychological  dysfunction; 

•  Develop  effective  vocational 
rehabilitation  approaches,  including 
accommodations  at  the  workplace  and 
auxiliary  community  support  services; 

•  Develop  public  education  programs 
to  aid  patients  and  their  families  to  cope 
with  the  disease  and  to  increase  public 
understanding  of  the  disease; 

•  Develop  and  document  one  or  more 
rehabilitation  techniques  suitable  for 
consideration  at  an  NiDRR-sponsored 
consensus  conference:  and 

•  Conduct  at  least  one  comprehensive 
state-of-the-art  study  on  a  significant 
aspect  of  vocational  rehabilitation  in 
multiple  sclerosis. 

RRTC  in  Rehobililation  and  Childhood 

Trauma 

Injury  is  the  leading  cause  of  death 
and  disability  in  childhood.  Each  year, 
over  100,000  children  become  disabled 
es  a  result  of  major  trauma,  including 
head  trauma.  While  XIDRR-sponsored 
researchers  have  been  accumulating 
information  on  the  natural  history  of 
trauma  and  the  consequent  disability 
experienced  by  children,  little  is  known 
about  the  potential  for  rehabilitation 
services  to  improve  the  health,  function, 
and  quality  of  life  of  injured  children. 

A  program  of  coordinated, 
interdisciplinary  research  and  training  is 
reeded  to  develop  and  disseminate 
rehabilitation  approaches  to  restore  and 
maintain  physical,  psychological,  family, 
and  social  functions  for  children  who 
have  incurred  trauma.  A  critical  element 
of  any  Center  to  be  funded  under  this 
pnority  will  be  the  involvement  of  the 
families  of  children  who  have  incurred 
t.-'auma.  and  the  children  themselves,  as 
appropriate,  in  the  planning,  conduct, 
and  review  of  the  research  and  related 
activities. 

An  absolute  priority  is  announced  for 
en  RRTC  in  Childhood  Trauma  that  will: 

•  Establish  and  maintain  a  national 
pediatric  trauma  data  base  to  study  the 
mechanisms  and  causes  of  injury,  the 
relationships  be'ween  the  impairment, 
disability,  and  the  resultant  handicap, 
the  impact  of  childhood  traum.a  on 
families,  the  need  for  and  use  of 
rehabilitative  services,  and  methods  of 
fmancing  rehabilitative  care; 

•  Develop  methods  to  describe  and 
quantify  the  physical,  communicative, 
sensory,  and  cognitive  functioning  of 
injured  children,  and  develop  and  test 
prognostic  measures  that  accurately 
predict  clinical  outcomes  and 
rehabilitation  and  educational  needs: 

•  Assess  the  efficacy  of  existing 
physical  restoration  and  rehabilitation 
interventions,  in  order  to  develop 
improved  or  new  interventions; 


•  Assess  the  inpcict  of  injury  on 
f.imily  members  and  the  role  of  the 
family  in  rehabilitation,  and  develop 
interventions  to  improve  the  ability  of 
families  to  cope  with  childhood  trauma; 

•  Develop  and  disseminate  public 
education  programs  to  prevent  the 
occurrence  of  injuries  in  children; 

•  .Assess  the  influence  of  childhood 
trauma  on  the  peer  relationships,  sexual 
maturation,  and  career  aspirations  of 
injured  children; 

•  Provide  educational  materials  and 
training  programs  for  health 
professionals,  educators,  health  care 
policymakers  and  families  about  injury 
prevention,  care,  and  rehabilitation; 

•  Develop,  evaluate,  and  disseminate 
model  programs  to  assist  children  with 
handicaps  resulting  from  trauma  in  the 
transition  from  school  to  work; 

•  Develop  and  document  one  or  more 
rehabilitation  techniques  suitable  for 
consideration  at  an  NIDRR-sponsored 

c  onsensus  conference;  and 

•  Serve  as  a  national  resource  center 
f  jr  the  collection  and  dissemination  of 
information  and  conduct  at  least  one 
state-of-the-art  study  on  a  significant 
aspect  of  rehabilitation  in  childhood 
trauma. 

RRTC  in  Arthritis  and  Related 
.'■  luscuIoskeletaJ  Disabilities 

Approximately  thirty-seven  million 
Americans  have  arthritis,  and  some 
seven  million  of  those  are  disabled  by 
the  disease.  The  prevalence  of  this 
chronic  disease  increases  by  about  one 
million  each  year,  and  it  incapacitates 
more  people  than  any  other  chronic 
disease.  Although  arthritis  is  commonly 
associated  with  aging,  there  are  about 
one-quarter  of  a  million  children  under 
age  eighteen  with  the  disease.  Arthritis 
affects  twenty-three  million  individuals 
of  employment  age,  and  thus  is  a  leading 
cause  of  work  absenteeism,  activity 
limitation,  and  workers'  compensation 
claims. 

There  is  currently  a  very  active 
biomedical  research  effort  on  the  causes 
end  treatment  of  arthritis.  There  has  not 
been,  however,  a  similar  emphasis  on 
scientific  investigation  and  development 
of  techniques  of  rehabilitation  for  the 
preser\ation  and  restitution  of  joint 
function  or  for  the  prevention  and 
management  of  chronic  pain  and  its 
associated  complications.  Additional 
research  is  needed  to  develop  improved 
models  of  service  delivery  that  facilitate 
continued  employment. 

A  program  of  coordinated, 
interdisciplinary  research  and  training  is 
needed  to  develop  and  disseminate 
rehabilitation  approaches  to  restore  and 
maintain  physical,  psychological,  and 
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vocational  functioning  for  individuals 
disabled  by  arthritis.  A  critical  element 
of  any  Center  to  be  funded  under  this 
priority  will  be  the  involvement  of 
individuals  with  arthritis  or  other 
musculoskeletal  disabilities  and  their 
families  in  the  planning,  conduct,  and 
review  of  the  research  and  related 
activities. 

An  absolute  priority  is  announced  for 
an  RRTC  in  rehabilitation  of  arthritis 
and  related  musculoskeletal  diseases 
that  will: 

•  Evaluate  currently  accepted 
techniques  for  assessing  physical 
performance  and  develop  and  evaluate 
improved  rehabilitation  treatment 
techniques  emphasizing  maintenance 
and  restoration  of  function  and 
reduction  of  chronic  pain; 

•  Develop  and  test  functional 
perfoimance  appraisal  strategies  to 

e\  duate  new  rehabilitation  techniques; 

•  Develop  and  demonstrate 
innovative  rehabilitation  models  to 
promote  full  participation  in  work. 
fan.iiy.  and  community  life; 

•  Provide  needed  education  and 
training  to  professionals,  persons  with 
arthritis,  and  their  families  to  promote 
adjustment  to  community  living  and 
work; 

•  Serve  as  a  national  resource  for 
information  and  referral  for  scientific 
researchers,  service  providers,  and 
affected  individuals  and  their  families, 
and  develop  a  research  database  on 
low -incidence  musculoskeletal 
disabilities; 

•  Develop  and  document  one  or  more 
rehabilitation  techniques  suitable  for 
consideration  at  an  NIDRR-sponsored 
consensus  conference;  and 

•  Conduct  at  least  one  state-of-the-art 
study  on  a  significant  aspect  of 
rehabilitation  of  individuals  severely 
disabled  by  arthritis. 

RRTC  in  Rehabilitation  of  Traumatic 
Brain  Injury  (TBI)  and  Stroke 

Traumatic  brain  injury  (TBI)  is  a 
problem  of  major  and  increasing 
m.agnitude.  The  incidence  of 
hospitalization  for  head  injury  in  the 
L'nited  States  !s  approximately  200  per 
KW.OOO  population.  Each  year,  between 
30.0^X)  and  50,000  individuals  acquire 
serious  disabilities  as  a  result  of  brain 
injuries,  and  most  of  these  are  youth  and 
young  adults,  with  life  expectancies  of 
an  additional  thirty-five  to  fifty  years. 
Advances  in  emergency  and  acute  care 
for  head  injury  have  resulted  in  a 
dramatic  reduction  in  mortality,  thereby 
crating  a  large  population  needing 
appropriate  rehabilitative,  educational, 
social,  and  independent  living  services. 
The  cost  of  long-term  care  and 


maintenance  for  individuals  with  head 
injuries  can  be  significant. 

Cerebrovascular  accidents  (CVA's),  or 
strokes,  are  among  the  most  frequent 
causes  of  disabilities  that  range  from 
physical,  neurological,  and  sensory 
limitations  to  problems  of  emotional  and 
social  adjustment.  While  strokes  most 
frequently  affect  an  older  population 
than  do  other  head  injuries,  they  may 
result  in  similar  disruptions  to  brain 
functioning  and  require  comprehensive 
rehabilitation  services. 

Individuals  with  moderate  head 
injuries,  as  measured  by  standard 
neurological  end  other  techniques,  have 
varying  prospects  for  recovery  of 
function  and  are  likely  to  require  an 
array  of  rehabilitative  and  independent 
living  services  over  an  extended  period 
of  time.  Severe  traumatic  brain  injury  is 
generally  marked  by  a  lengthy  period  of 
unconsciousness,  a  longer  period  of 
post-traumatic  amnesia  than  in 
moderate  injury,  higher  degrees  of 
intracranial  pressure,  and  predicted 
greater  deficits  in  long-term  functioning 
and  adjustment.  There  is  only  limited 
information  available  on  severe  head 
injury,  especially  on  issues  related  to 
coma  management,  assessment,  and 
rehabilitation.  Strokes  may  result  in 
limitations  to  physical  performance, 
sensory  and  communicative  deficits, 
cognitive  deficits,  and  loss  of  social 
skills. 

A  program  of  coordinated  and 
interdisciplinary  research  and  training  is 
needed  to  develop  and  disseminate 
rehabilitation  approaches  to  restore  and 
maintain  physical,  psychological,  social, 
independent  living,  and  vocational 
functioning  for  individuals  disabled  by 
head  injury  or  stroke  or  both.  A  critical 
element  of  any  Center  to  be  funded 
under  this  priority  will  be  the 
involvement  of  individuals  with  head 
injury  or  stroke  and  their  families  in  the 
planning,  conduct,  and  review  of  the 
research  and  related  activities. 

An  absolute  priority  is  announced  for 
at  least  two  RRTCs  in  TBI/CVA  that 
wiU: 

•  Conduct  studies  on  the 
pathophysiology  of  brain  injury,  in  order 
to  identify  the  clinical  course  of  brain 
injury  or  stroke  and  the  most  effective 
rehabilitation  interventions  for  different 
phases  of  neural  recovery; 

•  Develop,  test,  and  validate 
prognostic  measures  that  accurately 
predict  clinical  outcomes  and 
rehabilitation  needs; 

•  Identify  and  define  the  role  of 
rehabilitation  in  brain  injury  or  stroke, 
or  both,  in  order  to  develop  and  test 
innovative  rehabilitation  techniques, 
including  physical  restoration  to 
enhance  impaired  motor  function,  and 


techniques  for  coma  arousal,  behavioral 
adjustment,  improving  communication, 
and  cognitive  retraining; 

•  Develop  methods  to  prevent  and 
treat  major  secondary  complications  of 
brain  injury  or  stroke  or  both; 

•  Develop  and  evaluate  new  models 
of  community-based  services,  including 
family  participation  in  rehabilitation, 
and  provide  training  for  service 
providers  and  family  members  in 
approaches  to  adjustment,  independent 
living,  and  managing  and  financing  care 
in  the  community; 

•  Develop  linkage  with  appropriate 
NlDRR-supported  and  other  research 
and  development  resources  to  assure 
that  appropriate  technological  aids  and 
devices,  such  as  supportive  wheelchair 
seating  and  augmentative 
communication  devices,  and  used; 

•  Serve  as  a  national  resource  center 
for  information  on  research  and  related 
innovations  in  all  aspects  of 
rehabilitation  and  service  delivery  for 
individuals  with  TBI; 

•  Develop  and  document  one  or  more 
rehabilitation  techniques  suitable  for 
consideration  at  an  NIDRR-sponsored 
consensus  conference;  and 

•  Conduct  at  least  one  state-of-the-art 
study  on  a  significant  aspect  of 
traumatic  brain  injury  rehabilitation. 

RRTC  in  Psychological  and  Social 
Adjustment  and  Community  Integration 
in  TBI 

The  increasing  frequency  with  which 
TBI  individuals  recover  function  and 
can  return  to  some  level  of  living  in  the 
community — either  independently  or 
with  special  support  systems — focuses 
attention  on  the  need  for  more 
knowledge  about  the  most  effective 
mechanisms  to  promote  independent 
living,  employment,  and  community 
integration.  A  definite  priority  in  this 
area  is  a  focus  on  the  behavior 
management,  community  reintegration, 
and  social  adjustment  of  individuals 
with  TBI  of  all  degrees  of  severity.  There 
is  also  a  definite  need  for  an  information 
database  on  rehabilitation  research  in 
TBI  as  well  as  an  information  resource 
on  available  services  and  resources. 
This  priority  emphasizes  the 
establishment  of  a  cooperative 
database,  which  will  include  data  from 
all  NIDRR-supported  research  efforts  in 
traumatic  brain  injury,  and  the 
dissemination  of  research-based 
information. 

A  program  of  coordinated, 
interdisciplinary  research  and  training  is 
needed  to  develop  and  disseminate 
rehabilitation  approaches  to  promoting 
psychological  adjustment,  independent 
living,  employment,  and  community 
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integration  for  individuals  with  head 
injury.  A  critical  elememt  of  any  Center 
to  be  funded  under  this  priority  will  be 
the  involvement  of  individuals  with 
traumatic  brain  injury  and  their  families 
in  the  planning,  conduct,  and  review  of 
the  reserch  and  related  activities. 

An  absolute  priority  is  announced  for 
an  RRTC  in  psychological  adjustment 
and  community  integration  in  TBI  that 
will: 

•  Conduct  studies  on  all  aspects  of 
psychological  and  social  adjustment  and 
behavior  management  in  TBI.  including 
family  education  and  participation,  in 
order  to  develop  effective  rehabilitation 
techniques; 

•  Evaluate  current  models,  and 
develop  improved  models,  of  community 
reintegration,  including  new  community- 
based  recreational  and  respite  care 
models,  and  models  for  vocational 
preparation,  adjustment,  and 
maintenance; 

•  Develop,  with  other  MDRR 
research  Centers  and  projects,  including 
the  NIDRR  designated  model  projects 
for  TBI  rehabilitation,  a  coordinated  TBI 
research  database: 

•  Conduct  a  state-of-the-art  study  on 
a  significant  aspect  of  psychological  or 
social  adjustment  or  community 
integration  in  TBI: 

•  Develop  and  document  one  or  more 
rehabilitation  techniques  suitable  for 
consideration  at  an  MDRR-sponsored 
consensus  conference:  and 

•  Serve  as  a  national  resource  and 
information  center  on  all  aspects  of 
psychological,  social,  community  and 
family-oriented  research  and  service 
delivery  issues. 

RRTC  in  Prevention  and  Treatment  of 
Secondarv  Complications  of  Spinal 
Cord  Injury  (SCI) 

The  rehabilitation  community 
throughout  the  world  has  long 
recognized  the  enormous  economic 
demands  and  general  societal  impact 
made  by  the  lifetime  care  needs  of 
persons  with  spinal  cord  injuries.  The 
prevalence  of  spinal  cord  injury  (SCI)  in 
the  United  States  is  estimated  to  be 
between  1500,000  and  200,000,  with 
8,000-10,000  new  spinal  cord  injuries 
occurring  each  year.  Secondary  medical 
complications  are  the  most  debilitating. 
life-threatening,  and  costly  conditions 
associated  with  SCI.  often  resulting  in 
extended  acute  care  hospitahzation  that 
decreases  the  potential  for  successful 
rehabilitation  and  return  to 
independence. 

A  program  of  coordinated, 
interdisciplinary  research  and  training  is 
needed  to  develop  and  disseminate 
rehabilitation  approaches  to  preventing 
and  treating  secondary  complications 
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from  SCI.  A  critical  element  of  any 
Center  to  be  funded  under  this  pnonty 
will  be  the  involvement  of  individuals 
with  spinal  cord  injury  and  their 
families  in  the  planning,  conduct,  and 
review  of  the  research  and  related 
activities. 

An  absolute  pnonty  is  announced  for 
an  RRTC  in  secondary  complications  of 
SCI  that  will: 

•  Develop  methods  to  prevent  and 
treat  secondary  complications  of  spinal 
cord  injury  such  as  deep  vein 
thrombosis,  pulmonary-respiratory 
problems,  autonomic  dysreflexia, 
gastrointestinal  infections,  stress  ulcers, 
ossification,  mass  reflex  spasticity, 
infertility,  genitounnary  infection,  and 
pressure  sores: 

•  Develop  techniques  to  remedy 
psychological  and  social  problems  that 
occur  in  individuals  with  SCI; 

•  Serve  as  a  national  resource  and 
information  center  on  secondary 
complications  of  SCL  and  establish 
linkages  and  coordinate  with  other 
NIDRR-supported  research  and 
demonstration  activities  in  this  area: 

•  Develop  and  document  one  or  more 
rehabilitation  techniques  suitable  for 
consideration  at  an  N'lDRR-sponsored 
consensus  conference:  and 

•  Conduct  at  least  one  state-of-the-art 
study  on  a  significant  aspect  of 
prevention  and  treatment  of  secondary 
complications  of  SCI. 

RRTC  in  Neural  Recovery  and 
Enhanced  Function  in  SCI 

Rehabilitation  treatments  to  promote 
functional  reco\ery  and  restoration  after 
spinal  cord  injury  can  make  a  significant 
impact  on  long-term  outcomes  for  the 
individual  with  SCI.  This  pnonty 
focuses  on  new  rehabilitation 
interventions  to  increase  neural 
recovery  and  enhance  function 
following  impairment. 

A  program  of  coordinated, 
interdisciplinary  research  and  training  is 
needed  to  develop  and  disseminate 
rehabilitation  approaches  to  promoting 
restoration  and  maintenance  of  function 
after  SCI.  A  critical  element  of  any 
Center  to  be  funded  under  this  pnority 
will  be  the  involvement  of  individuals 
with  SCI  and  their  families  in  the 
planning,  conduct,  and  review  of  tjie 
research  end  related  activities. 

An  absolute  pnority  is  announced  for 
an  RRTC  in  neural  recoven,'  from  SCI 
that  will: 

•  Develop  and  evaluate  therapies  for 
maximizing  neural  recovery  and 
functioning; 

•  Develop,  test,  and  validate 
instruments  that  assess  physical 
function  and  predict  rehabilitation 
outcomes: 


•  Serve  as  a  national  resource  and 
information  center  on  all  appropriate 
aspects  of  neural  recovery  and  return  of 
function: 

•  Develop  and  document  one  or  more 
rehabilitation  techniques  suitable  for 
consideration  at  an  NIDRR-sponsored 
consensus  conference;  and 

•  Conduct  at  least  one  state-of-the-art 
study  on  a  significant  aspect  of  neural 
recovery  and  enhanced  function  in  SCI. 

RRTC  in  Communitv-Oriented  Servcies 

in  SCI 

The  improvements  in  acute  and 
rehabilitative  care  have  resulted  not 
only  in  longer  life  expectancies  for 
individuals  with  SCI.  but  in  a  greater 
likelihood  of  return  to  the  community 
and  enhanced  expectations  for  quality 
of  life  and  work.  A  third  pnority  in  the 
area  of  SCI  emphasizes  innovative 
followup  and  health  mamtenance 
strategies,  methods  and  resources  for 
community  reintegration  and  social 
participation,  and  psychological-social- 
vocational  preparation  and  adiustment. 
-Attention  must  also  be  directed  to  a 
fuller  understanding  of  the  aging  process 
in  spinal  cord  injury, 

A  program  of  coordinated, 
interdisciplinary  research  and  training  is 
needed  to  develop  and  disseminate 
rehabilitation  approaches  to  promoting 
psychological  adjustment  and 
community  reintegration  after  SCI,  A 
critical  element  of  any  Center  to  be 
funded  under  this  priority  will  be  the 
involvement  of  individuals  with  SCI  and 
their  families  in  the  plannmg.  conduct. 
and  review  of  the  research  and  related 
activities. 

An  absolute  priority  is  announced  for 
an  RRTC  in  community-based 
rehabilitation  of  SCI  that  will: 

•  Develop  and  test  innovative  post- 
acute  rehabilitation  followup  models, 
including  programs  of  health 
maintenance,  to  assure  continued 
rehabilitation; 

•  Develop  and  evaluate  techniques  to 
improve  psychological,  social,  and 
vocational  preparation,  including 
community  reintegration  and 
adjustment,  for  individuals  with  SCI; 

•  F*rovide  training  to  individuals  with 
SCI  and  their  families  on  home-based 
management  of  pain,  financial 
reimbursements,  health  insurance,  new 
techniques  and  devices  for 
communication,  and  recruitment, 
training,  and  financing  of  personal 
attendants; 

•  Conduct  one  or  more  studies  on  the 
aging  process  in  spinal  cord  injury,  to 
include  the  identification  and 
elucidation  of  changing  needs  for 
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medical  care,  psychological  services, 
and  adaptive  equipment: 

•  Serve  as  a  national  SCI  resource 
and  informaticn  center  on  innovations 
in  followup  care,  psychological  and 
social  adjustment,  community 
reintegration,  financial  management, 
management  of  attendent  care, 
vocational  preparation,  and 
employment; 

•  Develop  and  document  one  or  more 
rr'habilita'.ion  techniques  suitable  for 
consideration  at  an  .NIDRR-sponsored 
consensus  conference:  and 

•  Conduct  at  least  one  state-of-the-art 
study  on  a  significant  aspect  of 
community-oriented  services  in  spinal 
cord  injury. 

Sum.Tiary  of  Comments  and  Respones 

NIDRR  received  one  hundred  and  fity 
comments  in  response  to  the  proposed 
p;iorities.  Several  changes  were  made 
i' ;  a  result  of  those  comments.  A 
F  immary  of  the  comments  and  the 
Secretary's  responses  to  them  follows. 

Comment:  .\  large  number  of 
c  immenters  objected  to  the  fact  that 
s  roke  was  not  specifically  mentioned  as 
h;i  area  of  focus  in  the  priorities.  Many 
commenters  also  noted  that  stroke  is 
currently  studied  in  the  RRTCs  on 
traumatic  brain  injury,  and  that  the 
research  issues  for  both  TBI  and  stroke 
a'e  similar. 

Response:  A  change  has  been  made. 
.MDRR  has  specifically  included  stroke, 
or  cerebral  vascular  accident  (CVA).  as 
a  category  of  disability  that  could  be 
s'udiod  within  the  Centers  on  general 
rehahiUtation  and  physical  restoration 
m  TBI.  ,\'1DRR  has  not  included  stroke  in 
the  priority  for  psychological-social 
rehabilitation  in  TBI.  The  differences 
between  the  typical  populations  with 
s'roke  (CV.'\)  and  TBI  are  significant, 
and  the  social  adjustment  issues  are  so 
different  as  to  indicate  separate  studies. 
Accordingly.  NIDRR  intends  to  propose 
a  priority  for  a  Research  and 
Demonstration  Project  in  psychological 
and  social  adiustmenl  for  persons  who 
h.ne  had  cerebral  vascular  accidents. 

Cuninient:  Many  commenters  objected 
to  the  division  of  research  on  TBI  into 
the  categories  of  moderate  brain  injury 
.ind  severe  injury,  arguing  that  the 
classifications  are  imprecise:  that  they 
lio  not  determine  who  will  be  served  in 
a  clinical  program:  they  do  not  lead  to 
discrete  research  issues:  and  that 
individuals  do  not  remain  static  with 
respect  to  these  classifications. 

Rt'sponse:  A  change  has  been  made. 
The  Secretary  is  persuaded  that  the 
physical  restoration  and  rehabilitation 
i)f  individuals  with  TBI  can  best  be 
studied  in  a  comprehensive  context, 
encompassing  individuals  at  all  stages 


on  the  continuum  of  severity  of  injury. 
Accordingly,  NIDRR  has  revised  the 
priority  statement  to  focus  on  at  least 
two  general  Centers  for  physical 
restoration  and  rehabilitation  in 
traumatic  brain  injury. 

Comment:  Two  commenters  suggested 
that  issues  of  neural  recovery  and  coma 
management  in  TBI  are  well-funded  by 
the  National  Institute  on  Neurological 
and  Communicative  Disorders 
(NINCDS)  and  that  NIDRR  funds  should 
not  be  allocated  to  these  issues. 

Response:  No  change  has  been  made. 
NIDRR  has  consulted  with  NINCDS  and 
concludes  that  there  is  not  sufficient 
research  on  the  rehabilitation  aspects  of 
neural  recovery  and  coma  management 
and  these  remain  appropriate  subjects 
for  NIDRR-sponsored  research. 

Comment:  Several  commenters 
suggested  that  the  RRTC  on  childhood 
trauma  should  include  specific  reference 
to  traumatic  brain  injury  in  children  and 
should  develop  prognostic  measures 
that  predict  future  service  needs. 

Response:  A  change  has  been  made. 
A  specific  reference  to  head  trauma  has 
been  incorporated  into  the  priority  on 
childhood  trauma,  as  has  a  reference  to 
prognostic  measures. 

Comment:  One  commenter  noted  that 
all  priorities  should  contain  the 
requirement  that  individuals  with  the 
particular  types  of  disability  under  study 
should  be  involved  in  the  planning  and 
operation  of  the  Center. 

Response:  A  change  has  been  made. 
The  Secretary  agrees  that  it  is 
appropriate  not  only  to  assure  the 
involvement  of  individuals  with 
disabilities  in  the  program,  but  to  assure 
that  each  Center  involves  individuals 
who  have  the  specific  disability  being 
studied  in  the  planning  and  conduct  of 
the  activities  of  the  Center. 

Comment:  One  commenter 
recommended  that  the  priorities  on 
neuromuscular  disorders  and  on 
traumatic  brain  injury  should  make 
specific  reference  to  communicative 
deficits  associated  with  these  disorders. 

Response:  A  change  has  been  made. 
The  Secretary  agrees  that 
communicative  deficits  are  among  the 
impairments  associated  with 
neuromuscular  disorders  and  traumatic 
brain  injury  and  has  incorporated 
reference  to  communicative  disorders  in 
these  priorities. 

Comment:  Several  commenters  stated 
that  the  priorities  for  three  RRTCs  on 
spinal  cord  injury  were  too  restrictive  in 
separating  different  aspects  of 
rehabilitation  into  different  Centers. 

Response:  No  change  has  been  made. 
The  Secretary  believes  that  the  research 
of  these  Centers  should  be  focused  on 
development  of  techniques  and 


interventions  to  solve  specific  problems. 
NIDRR  funds  a  network  of  special 
projects  for  comprehensive  treatment, 
data  analysis,  and  research  in  spinal 
cord  injury.  The  Secretary'  believes  that 
the  RRTCs  should  be  distinct  from  these 
model  projects  by  focusing  on  particular 
rehabilitation  objectives. 

Comment:  One  commenter  objected  to 
a  priority  for  a  Center  to  study 
childhood  trauma,  arguing  that  the 
purpose  of  the  Rehabilitation  Act.  as 
amended,  is  to  focus  on  disabled 
persons  with  vocational  potential. 

Response:  No  charge  has  been  made. 
Title  II  of  the  Rehabilitation  Act.  as 
amended,  specifically  authorizes  NIDRR 
to  conduct  research  related  to  disabled 
children. 

Comment:  Two  commenters 
recommended  that  NIDRR  announce  a 
priority  for  an  RRTC  in  cardiovascular 
rehabilitation. 

Response:  No  change  has  been  made. 
NIDRR  has  held  planning  meetings  with 
representatives  of  the  National 
Institutes  of  Health  and  with  other 
scientists  to  discuss  needs  for  research 
in  cardiovascular  rehabilitation.  As  a 
result  of  the  planning  activity.  NIDRR 
intends  to  explore  the  possibility  of  a 
Research  and  Demonstration  Project  in 
cardiovascular  rehabilitation. 

Comment:  Several  commenters  urged 
that  NIDRR  consider  funding  additional 
RRTCs  in  certain  areas,  mainly  arthritis 
and  traumatic  brain  injury. 

Response:  No  change  has  been  made. 
The  Secretary  has  the  option  of  funding 
more  than  one  Center  under  any  priority 
if  funds  are  available  and  the  quality  of 
the  applications  indicates  that  funding 
additional  Centers  would  significantly 
enhance  new  solutions  to  rehabilitation 
problems. 

Comment:  Several  commenters 
recommended  that  mild  head  injury  be 
included  in  the  priorities,  either  through 
a  separate  RRTC  priority  or  through 
expanding  the  scope  of  the  proposed 
priorities. 

Response:  A  change  has  been  made. 
The  scope  of  the  priorities  in  traumatic 
brain  injury  has  been  expanded  to 
permit  researchers  to  propose  important 
research  unconstrained  by  categories  of 
severity  of  injury. 

Comment:  One  commenter 
recommended  that  a  priority  be 
announced  for  the  development  of 
model  long-term  residential  alternatives 
for  TBI  and  SCI  individuals. 

Response:  No  change  has  been  made. 
These  priorities  do  not  preclude 
applicants  from  addressing  the  issues  of 
optimal  and  affordable  long-term 
housing  options  within  the  framework  of 
community-oriented  services  and 
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community  integration.  Investigators 

who  are  interested  in  exploring  these 
issues  may  also  consider  submitting 
applications  under  the  Field-Initiated 
Research  or  innovation  Grants 
programs. 

Comment:  One  commenter 
recommended  that  the  studies  of  the 
state-of-the-art  required  in  the  Centers 
on  TBI  should  emphasize  that  they  are 
studies  of  the  state-of-the-art  in  TBI 
rehabilitation. 

Response:  A  cha.-.ge  has  been  made. 
The  RRTCs  on  physical  restoration  and 
rehabilitation  in  TBI  and  stroke  must 
conduct  studies  of  the  state-of-the-art  m 
rehabilitation  of  these  two  disabilities. 
No  change  has  been  made  in  the  priority 
on  psychological-social  adjustments  and 
community  integration  as  the  Secretary 
considers  the  issues  specified  for  that " 
state-of-the-art  study  to  be  aspects  of 
rehabilitation. 

Comment:  Two  comm;enters  suggested 
that  NIDRR  should  also  consider 
awarding  grants  ratner  than  cooperative 
agreements  for  some  of  the  Centers 
where  the  grant  would  be  the  more 
appropriate  funding  mechanism. 

Response:  A  change  has  been  made. 
The  Secretary  agrees  that  cooperative 
agreements  may  not  always  be  the  most 
appropriate  funding  vehicle,  and  that 
there  may  be  circumstances  in  which 
the  Department  will  elect  to  award 
grants. 

(20U.S.C.  761a.  7621 
Dated:  August  28.  198" 


(Catalog  of  Federal  Domestic  Assistance  No. 

84.133B,  National  Institute  on  Disability  and 

Rehabilitation  Research) 

William  J.  Bennett, 

S-Jcretary  of  Education. 

(FR  Doc.  87-21626  Filed  9-17-87  8:45  am) 

BILLING  CODE  4000-01-M 


Extension  of  Closing  Date  tor 
Applications  for  Certain  Rehabilitation 
Research  and  Training  Centers  (CFDA 
84.133B)  Under  the  National  Institute 
of  Disability  and  Rehabilitation 
Research  (NIDRR)  for  Fiscal  Year  1988 

Purpose 

On  June  5.  198",  .MDRR  published  in 
the  Federal  Register  at  52  FR  21345  a 

notice  of  proposed  priorities  for 
Rehabilitatum  Research  and  Training 
Centers  (RRTC)  m  the  area  of  physical 
restoration.  On  June  24.  19.8~,  .MDRR 
published  a  notice  m  the  Federal 
Register  at  52  FR  23712  requesting  the 
transmittal  of  applications  based  on 
those  proposed  priorities  bv  September 
25,  1987. 

Because  NIDRR  has  made  ch.ir.ges  m 
two  of  the  proposed  priorities  relating  to 
traumatic  brain  injury,  in  response  to 
comments  received  from,  the  public,  the 
Secretan,  has  decided  to  extend  the 
closing  date  for  applications  for  a  center 
under  the  final  priority  for  an  RRTC  m 
Rphab:litation  of  Traumatic  Brc:n 
Injury-  (TBI)  and  Stroke.  A  description  of 
this  final  priority  is  published  m  the 
issue  of  t.he  Federal  Register.  T'-.'.s 


extension  applies  to  applications  under 
that  one  priority  only.  NIDRR  intends  to 
fund  these  projects  through  grants  or 
cooperative  agreements:  the  estimated 
funding  levels  in  the  notice  are 
estimates  for  each  year  of  the  award. 

Deadline  for  transmittal  of 
applications:  Applications  must  be 
submitted  by  October  9, 1987. 
Applications  available:  June  26. 1987 
Estimated  number  of  awards:  At  least  3 
Estimated  range  of  awards:  S600.000- 

S650.000 
Project  period:  Up  to  60  months 
A  vailable  funds:  Si. 900.000 

Applicable  regulations:  [a]  Education 
Department  General  Administrative 
Regulations,  34  CFR  Parts  74,  75,  77.  and 
78.  (b)  the  regulations  for  this  program  in 
34  CFR  Parts  350  and  352.  and  (c)  the 
final  priorities  for  this  program. 

For  Applications  or  Information 
Contact:  Betty  Jo  Berland.  National 
Institute  on  Disability  and 
Rehabilitation  Research.  U.S. 
Department  of  Education.  400  .Maryland 
.Avenue.  SVV..  Washington.  DC  20202. 
Telephone  (202)  732-1207:  deaf  and 
hearing  impaired  individuals  may  call 
(202)  732-1198  for  TTt'  services. 

Program  .Authonty:  29  L.S.C.  762(b)(1). 
Madeleine  \MU. 

Assistant  Secretary  for  Special  Education  and 

Rehabilitative  Sen'ices. 

Dated.  September  15.  1987. 

|f-"R  Doc  8'--21625  Filed  9-17-87,  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

lAirspace  Docket  No.  86-AWA-421 

Establishment  of  Airport  Radar 
Service  Areas 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  designates 
.-X.rport  Radar  Service  Areas  (ARSA)  at 
Akron-Canton  Regional  Airport,  OH; 
Cirand  Rapids  Kent  County  International 
Airport,  MI;  Rochester-Monroe  County 
Airport,  NY,  and  Toledo  Express 
Airport,  OH.  The  locations  designated 
are  public  airports  at  which  a 
nonregulatory  Terminal  Radar  Service 
Area  ('1RS.'\)  is  currently  in  effect. 
Establishment  of  these  ARSA's  will 
require  that  pilots  maintain  two-way 
radio  communication  with  air  traffic 
control  (ATC)  while  in  the  ARSA. 
Implementation  of  ARSA  procedures  at 
these  locations  will  reduce  the  risk  of 
midair  collision  in  terminal  areas  and 
promote  the  efficient  control  of  air 
traffic. 

EFFECTIVE  DATE:  0901  UTC.  October  22, 
U)37.  for  Grand  Rapids  Kent  County 
International  Airport,  MI;  Rochester- 
.Monroe  County  Airport,  NY.  and  Toledo 
Express  Airport,  OH;  0901  UTC,  October 
20, 1988.  for  .-Xkron-Canton  Regional 
Airport,  OH. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr,  Robert  Laser,  .Airspace  Branch 
(.•\TO-240),  Airspace-Rules  and 
Aeronautical  Information  Division,  Air 
Traffic  Operations  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591;  telephone:  (202) 
2G7-92.55. 

SUPPLEMENTARY  INFORMATION: 

History 

On  April  22.  1982.  the  National 
Airspace  Review  (NARj  plan  was 
published  m  the  Federal  Register  (47  FR 
17448).  The  plan  encompassed  a  review 
of  airspace  use  and  the  procedural 
aspects  of  the  air  traffic  control  (ATC) 
system.  The  FAA  published  NAR 
Recommendation  1-2.2.1.  "Replace 
Terminal  Radar  Service  Areas  (TRSA) 
with  Mode!  B  Airspace  and  Service 
(Airport  Radar  Service  Areas),"  in 
Notice  83-9  (48  FR  34286,  July  28,  1983) 
proposing  the  establishment  of  ARSA's 
at  Columbus,  OH.  and  Austin,  TX, 
Those  locations  were  designated 
ARSA's  by  SFAR  No.  45  (48  FR  50038. 
October  28.  1983)  in  order  to  provide  an 


operational  confirmation  of  the  ARSA 
concept  for  potential  application  on  a 
national  basis.  The  original  expiration 
dates  for  SFAR  45,  December  22. 1984, 
for  Austin  and  January  19, 1985,  for 
Columbus  were  extended  to  June  20, 
1985  (49  FR  47176,  November  30, 1984). 

On  March  6, 1985,  the  FAA  adopted 
the  NAR  recommendation  and  amended 
Parts  71,  91, 103  and  105  of  the  Federal 
Aviation  Regulations  (14  CFR  Parts  71, 
91, 103  and  105)  to  establish  the  general 
definition  and  operating  rules  for  an 
ARSA  (50  FR  9252),  and  designated 
Austin  and  Columbus  airports  as 
ARSA's  as'well  as  the  Baltimore/ 
Washington  International  Airport, 
Baltimore,  MD  (50  FR  9250).  Thus  far  the 
FAA  has  designated  89  ARSA's  as 
published  in  the  Federal  Register  in  the 
implementation  of  this  .NAR 
recommendation. 

On  March  19, 1987,  the  FAA  proposed 
to  designate  ARSA's  at  Akron-Canton 
Regional  Airport,  OH;  Grand  Rapids 
Kent  County  International  Airport,  Ml; 
Rochester-Monroe  County  Airport,  NY, 
and  Toledo  Express  Airport,  OH,  (52  FR 
8730).  This  rule  designates  ARSA's  at 
these  airports.  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  comments  on 
the  proposal  to  the  FAA.  Additionally, 
the  FAA  has  held  informal  airspace 
meetings  for  each  of  these  proposed 
airports.        | 

Discussion  oT  Comments 

The  FAA  has  received  comments  on 
the -basic  ARSA  program  as  well  as 
comments  directed  toward  the  proposed 
individual  designation.  Additionally, 
several  of  the  comments  on  individual 
designation  are  common  or  speak  to  the 
basic  program  itself.  Discussion  of  the 
comments  is  divided  into  two  sections. 
The  first  addresses  common  and  ARSA 
program  comments;  the  second 
addresses  comments  on  the  proposal  at 
each  of  the  specific  airports. 

ARSA  Progrom  Comments 

Aircraft  Owners  and  Pilots 
Association  (AOPA)  and  others 
commented  that,  notwithstanding  the 
statement  by  the  FAA  in  the  Regulatory 
Evaluation  contained  in  the  notice, 
increased  air  traffic  controller  personnel 
and  equipment  would  be  needed  to 
handle  the  increased  traffic  expected 
due  to  the  mandatory  provisions  of  the 
ARSA.  F.A.A,'s  experience  with  the 
current  ARSA's  has  been  that  while 
there  is  an  increase  in  the  amount  of 
traffic  being  handled  by  controllers,  this 
increase  is  significantly  offset  by  the 
reduction  in  the  amount  of  control 
instructions  that  must  be  issued  under 
ARSA  procedures  as  compared  to  TRSA 


procedures.  However,  the  FAA 
recognizes  that  the  potential  exists  for  a 
need  to  establish  additional  controller 
positions  at  some  facilities  due  to 
increased  workload  should  the  expected 
efficiency  improvements  in  handling 
traffic  not  fully  offset  the  increased 
number  of  aircraft  handled.  Further, 
FAA  does  not  expect  to  incur  additional 
equipment  costs  in  implementing  the 
ARSA  program.  In  some  instances. 
previously  adopted  plans  to  replace  or 
modify  older  existing  equipment  may  be 
rescheduled  to  accom.modate  the  ARSA 
program.  However,  no  new  equipment  is 
expected  to  be  required  as  a  result  of 
the  ARSA  program. 

Several  commenters.  including  AOP.'V, 
disagreed  with  the  FAA's  conclusion 
that  the  additional  air  traffic  could  be 
accommodated  with  existing  manpower 
at  locations  where  TRSA  participation 
was  low.  The  FAA's  conclusion  for  the 
total  program  was  in  part  based  upon 
the  fact  that  participation  in  the  existing 
TRAS's  was  quite  high  and,  therefore, 
an  increase  from  the  present  levels  to 
100  percent  would  not  be  a  significant 
change.  The  commenters,  while  not 
agreeing  with  this  conclusion,  claimed 
that  the  FAA's  rationale  did  not  apply 
where  participation  was  low  and  thus 
additional  manpower  would  be  needed 
at  these  locations  if  ARSA  v.as 
designated.  The  FAA  recognizes  that 
participation  in  the  TRAS  program  is 
relatively  low  at  some  of  the  candidate 
locations.  However,  this  is  in  large  part 
due  to  the  controllers'  walkout  of  1981 
and  the  subsequent  reduction  in  fully 
qualified  controllers  which  led  to  the 
discontinuance  of  TRSA  services.  A 
sufficient  number  of  controllers  is 
assigned  at  the  facilities  to  which  the 
commenters  refer  and  those  facilities 
are  ready  to  provide  the  service  to  the 
increased  number  of  pilots.  This  factor 
was  considered  by  the  FAA  in  its  initial 
evaluation  of  the  ARSA  program. 

The  Soaring  Society  of  America  (SS.'K) 
objected  to  the  ARSA  program  because 
it  does  not  provide  the  same  level  of 
safety  and  service  to  all  classes  of 
aviation.  As  with  other  regulations,  this 
rule  affects  different  operators  in 
different  ways  depending  on  their 
respective  need  to  operate  in  controlled 
airspace  or  near  the  airports  involved. 
The  FAA  does  not  agree  that  this 
variation  in  impact  is  reason  not  to 
adopt  a  rule  which  benefits  the  majority 
of  users. 

The  SSA  claimed  that  the  ARSA  rule 
should  state  that  the  ultimate 
responsibility  for  separation  from  other 
aircraft  operating  in  visual  flight  rule 
(VFR)  conditions  rests  with  the  pilot. 
While  the  FAA  agrees  that  such  is  the 
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case,  the  agency  does  not  agree  that  the 
ARSA  rule  must  so  state.  Unless  a  new 
or  amending  provision  to  the  Federal 
Aviation  Regulations  (FAR)  specifically 
deletes,  amends,  or  supersedes  existing 
sections,  the  existing  regulations  still 
apply.  The  ARSA  rule  (50  FR  9252.  9257, 
March  6, 1985)  did  not  alter  the  sections 
of  the  FAR  that  established  that  level  of 
responsibility. 

AOPA  faulted  the  FAA's 
implementation  of  the  ARSA  program. 
The  FAA  stated  in  the  proposal  that  the 
benefits  of  standardization  and 
simplicity  were  nonquantifiable,  and 
that  the  safety  benefits  anticipated  by 
the  FAA  were  not  attributable  to  any 
given  candidate  but  were  based  upon 
implementation  of  the  program  on  a 
national  basis.  According  to  AOPA.  this 
evidenced  the  need  to  further  evaluate 
the  program  at  the  current  locations  so 
that  benefits  could  be  individually 
assessed  and  each  candidate  evaluated 
accordingly.  The  FAA  does  not  agree. 
The  benefits  of  standardization  and 
simplicity  would  always  be 
nonquantifiable,  regardless  of  the 
amount  of  evaluation,  yet  they  received 
considerable  emphasis  by  the  NAR  Task 
Group.  Overall  national  midair  collision 
accident  rates  are  relati\  ely  low,  and 
accident  rates  within  individual 
categories  of  airspace  are  lower  still. 
Additionally,  accidents  at  specific 
locations  are  random  occurrences. 
Therefore,  estimates  of  potential 
reductions  in  absolute  accident  rates 
resulting  from  the  ARSA  program 
cannot  realistically  be  disaggregated 
below  the  national  level.  Additionally, 
the  FAA  does  not  believe  that  these 
considerations  should  be  cause  for 
delaying  a  program  that  was 
recommended  by  a  majority  of  the 
members  of  the  National  Airspace 
Review,  and  which  has  already 
produced  positive  results  at  most  of  the 
designated  locations. 

Numerous  commenters  also  objected 
to  the  proposals  based  upon  their  belief 
that  the  volume  of  air  traffic  in  several 
of  the  proposed  locations  was  too  great 
for  the  ARSA  program.  The  FAA 
believes  that  such  a  point  argues 
strongly  for  the  establishment  of  an 
ARS.^V  rather  than  the  converse. 

Some  commenters.  including  AOPA. 
predicted  that  user  costs  incurred  due  to 
delays  will  be  greater  than  expected  by 
the  FAA.  and  that  these  costs  will  be 
experienced  more  at  some  sites  than  at 
others.  In  the  NPRM,  FAA 
acknowledged  that  initial  delay 
problems  would  vary  from  site  to  site, 
that  at  some  facilities  the  transition 
process  is  expected  to  go  very  smoothly, 
and  that  at  other  sites  delay  problems 


will  dominate  the  initial  adjustment 
period.  Any  delay  that  may  result  is 
expected  to  be  transitory  in  nature  in 
that  actual  delays  will  be  reduced  as 
pilots  and  controllers  become 
experienced  with  ARSA  procedures. 
This  has  been  the  experience  at  those 
locations  where  ARSA's  have  been  in 
effect  for  the  longest  period  of  time,  and 
is  the  trend  at  most  of  the  locations  that 
have  been  more  recently  designated. 

Several  comments  claimed  that  some 
aircraft  would  have  to  purchase  two- 
way  radios  in  order  to  enter  the  ARSA 
and  land  at  or  depart  from  airports 
within  the  ARSA.  The  FAA  does  not 
agree.  Each  primary  airport  receiving 
ARS.'K  designation  has  an  airport  traffic 
area  requiring  two-way  radio 
communications  at  present.  Therefore, 
no  additional  cost  will  be  incurred  for 
purchase  of  radios  for  aircraft  landing  at 
or  departing  from  primary  airports 
receiving  ARSA  designation. 

Further,  some  commenters,  including 
AOPA,  expressed  concern  that  older  360 
channel  transceivers  will  not  be 
adequate  to  operate  within  an  ARSA. 
Frequencies  compatible  with  360 
channel  transceivers  are  available  at  all 
ARSA  locations.  Therefore,  operators  of 
360  channel  equipment  will  not  need  to 
install  new  radios  to  operate  within  an 
ARSA. 

AOPA  and  other  commenters  stated 
that  the  proposed  ARSA's  would 
derogate  rather  than  improve  safety,  as 
a  result  of  increased  frequency 
congestion,  pilots  concentrating  on  their 
instruments  and  placing  too  much 
reliance  upon  ATC  rather  than  "see  and 
avoid,"  and  the  compression  of  air 
traffic  into  narrow  corridors  as  pilots 
elect  to  circumnavigate  an  .\RSA  rather 
than  receive  ARSA  services.  In  addition 
to  increasing  the  risk  of  aircraft 
collision,  the  commenters  claimed  that 
compression  would  increase  the  impact 
of  aircraft  noise  on  underlying 
communities  and  cause  aircraft  to  be 
flown  closer  to  obstructions. 

As  indicated  above,  while  an 
increased  number  of  aircraft  will  be 
using  radio  frequencies,  the  amount  of 
"frequency  time"  needed  for  each 
aircraft  is  reduced  in  an  ARSA 
compared  to  the  current  TRSA.  This  has 
been  the  experience  of  the  FAA  at  the 
current  ARSA  facilities. 

AOPA  claims  that  since  the 
communications  and  readback 
procedures  in  ARSA's  do  not  differ  from 
those  utilized  in  TRSA's  there  would  be 
no  reduction  in  "frequency  time"  needed 
for  each  pilot  to  acknowledge 
instructions  or  information,  and  thus,  the 
partial  offset  indicated  by  the  FAA  was 
not  justified.  The  offset  is  based  upon 


fewer  as  well  as  shorter  transmissions 
for  each  pilot:  thus,  the  FAA  does  not 
agree  with  this  claim. 

The  FAA  evaluated  the  flow  of  air 
traffic  around  the  Austin.  TX,  and 
Columbus,  OH,  ARSA's  during  the 
confirmation  period  to  determine  if 
compression  was  occurring.  This 
evaluation  was  performed  by  observing 
the  radar  at  Austin,  TX.  and  by  both 
radar  observations  and  the  use  of 
extracted  computer  data  at  Columbus, 
OH.  Following  the  designation  of  an 
ARSA  at  Baltimore/Washington 
International  Airport  (BWI),  the  FAA 
evaluated  the  flow  of  air  traffic  there  for 
a  period  of  90  days  by  observing  the 
radar  and  extracting  the  computer  data 
to  determine  if  compression  was 
occurring.  Additionally,  the  FAA  has 
continually  monitored  for  the  possibility 
of  compression  at  all  recently 
designated  locations.  Compression  has 
not  been  detected  at  any  of  these 
locations.  However,  compression  of  air 
traffic  is  a  site-specific  effect  that  could 
occur  at  a  particular  location  regardless 
of  its  absence  elsewhere.  Thus,  although 
the  FAA  does  not  believe  compression 
of  traffic  will  occur  at  any  of  the 
proposed  airports,  the  agency  will 
continue  to  monitor  each  designated 
ARSA  and  make  adjustments  if 
necesssary. 

AOPA.  and  other  commenters  claimed 
that  the  FAA  provided  no  demonstrable 
evidence  that  the  ARSA  program  would 
improve  aviation  safety.  The  FAA 
continues  to  believe  the  implementation 
of  the  ARSA  program  will  enhance 
aviation  safety.  The  program  requires 
two-way  radio  communication  between 
ATC  and  all  pilots  within  the  designated 
areas.  Air  traffic  controllers  will  thus  be 
in  a  much  improved  position  to  issue 
complete  traffic  information  to  the  pilots 
involved,  and  thus,  safety  will  be 
improved. 

AOPA.  and  several  other  commenters. 
requested  that  VFR  corridors  be 
established  at  several  of  the  subject 
locations  along  routes  that  are  currently 
contained  within  an  airport  traffic  area 
(ATA).  The  NAR  Task  Group  noted  in 
their  evaluation  of  the  TRSA  program 
that  under  FAR  §  91.87  pilots  operating 
under  VFR  to  or  from  a  satellite  airport 
within  an  ATA  are  excluded  from  the 
two-way  radio  communications 
requirement.  The  Task  Group  noted  that 
this  was  acceptable  until  the  volume  of 
air  traffic  at  the  primary  airport  dictated 
the  installation  of  a  radar  approach 
control.  The  Task  Group  recommended, 
and  the  FAA  adopted,  the  ARSA 
program  as  a  safety  improvement 
addressing  this  problem.  Thus,  the  FAA 
does  not  believe  provisions  for  VFR 
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corridors  that  penetrate  an  ATA  in  most 
cases  are  warranted  or  in  keeping  with 
that  recommendation. 

One  comnienier  claimed  that  the 
grouping  of  ARSA's,  such  as  that 
adopted  in  the  Sacramento  Valley  area. 
would  create  "squeezing"  of  traffic  in 
the  corridors  between  the  blocks  of 
ARSA  airspace.  One  area  in  question, 
between  Sacramento  and  Beale  Air 
Force  Base  j.AFB),  is  approximately  20 
miles  wide.  The  FAA  does  not  agree 
that  "squeezing"  will  occur  in  this  area. 
Additionally,  other  user  organizations 
have  requested  VFR  corridors  between 
adjacent  or  grouped  ARSA's  and  these 
ARSA's  have  been  modified  to 
accommodate  this  request. 

AOPA  and  others  commented  that 
several  of  the  proposals  will  require 
pilots  to  violate  FAR  §  91.79  (14  CFR 
§  91.79)  regarding  minimum  safe 
altitudes.  The  section  states  in  part. 
"E.xcept  when  necessary  for  takeoff  or 
landing,  no  person  may  operate  an 
aircraft  below  *   *    *  an  altitude  of  1,000 
feet  above  the  highest  obstacle  within  a 
horizontal  radius  of  2,000  feet  of  the 
aircraft  |when  over  any  congested  area 
of  a  city,  town,  or  settlement,  or  over 
any  open  air  assembly  of  persons)."  The 
commenters  claim  that  the  1.200-foot 
base  altitude  of  the  5-  to  10-mile  portion 
of  the  ARSA  will  force  pilots  to  violate 
FAR  §  91.79  where  obstacles  extend 
miore  than  200  feet  above  the  ground. 
There  are  two  alternatives  available  to 
pilots  in  such  a  situation  which  permit 
compliance  with  the  regulation.  First, 
pilots  mny  participate  in  ARSA  services 
and  thus  not  be  limited  to  the  1,200-foot 
b-ise.  and  second,  a  pilot  may  deviate 
2.(KX)  feet  horizontally  from  the  obstacle. 

Furthermore.  AOPA  claims  that  the 
above  response  does  not  adequately 
respond  to  the  issue.  The  claim  that 
deviations  of  2.000  feet  horizontally 
would  increase  workload  and  reduce  the 
efficiency  of  see-and-avoid.  and  thus, 
potentially  reduce  safety.  The  F.'\A  does 
not  encourage  deviation  but  encourages 
participation  which  will  not  require 
deviation  and  will  result  in  controllers 
providing  radar  assistance  for  see-and- 
avoid. 

Several  commenters  noted  that  the 
proposal  did  not  contain  an 
environmental  assessment.  Under 
existing  environmental  regulations,  the 
proposed  establishment  of  a  Terminal 
Control  Area  (TCA)  or  a  TRSA  does  not 
lequire  an  environmental  assessment. 
The  agency  environmental  regulations 
hdve  not  been  amended  to  reflect  ARSA 
procedures.  However,  because  the 
potential  environmental  impact  and 
regulatory  effects  of  .iXRS.A  designation 
fall  between  those  of  the  TCA  and 
TRSA  designations,  the  FAA  finds  that 


no  environmental  assessment  is 
required  for  an  ARSA  designation, 
AOPA,  the  Experimental  Aircraft 
Association  (EAA),  and  other 
commenters  indicated  that  the  FAA  had 
failed  to  demonstrate  a  need  for  the 
ARSA  program  itself,  as  well  as  a  need 
for  several  of  the  individual  proposed 
locations.  Additionally,  comments  were 
received  that  faulted  the  standard 
configuration  and  some  of  the  features 
of  the  ARSA.  Most  of  these  comments 
went  beyond  the  scope  of  the  subject 
proposal  and  were  addressed  when  the 
FAA  adopted  the  recommendation  of 
National  Airspace  Review  (NAR)  Task 
Group  1-2.2  (50  FR  9252,  March  6,  1985). 
However,  the  FAA  believes  the  need  for 
the  ARSA  program  was  adequately 
demonstrated  by  the  task  group  that 
reviewed  the  TRSA  program  and 
recommended  the  ARSA  as  the  former's 
replacement.  The  task  group  faulted  the 
TRSA  prgram  in  several  of  its  aspects 
and  through  consensus  agreement 
determined  the  preferred  features  of  the 
ARSA  prior  to  making  their 
recommendation  to  the  FAA. 
Justification  for  the  ARSA  program  has 
been  the  subject  of  previous  FAA 
rulemaking,  and  the  program  was 
adopted  after  consideration  of  public 
comment.  Response  to  comments  on 
ARSA's  at  particular  locations  is  made 
below. 

AOPA.  EAA,  and  others  commented 
that  several  of  the  proposed  ARSA's 
failed  to  meet  the  criteria  for 
designation  or  that  the  FAA  was 
changing  the  criteria.  The  FAA  has  not 
departed  from  the  NAR  criteria  which 
would  replace  TRSA  with  ARSA  at 
airports  with  an  operating  control  tower 
served  by  a  Level  III.  IV,  or  V  radar 
approach  control  facility.  The  criteria  for 
this  airport  was  recommended  by  the 
NAR  Task  Group  and  adopted  by  the 
FAA.  Namely.  "*  *  *  excluding  TCA 
locations,  all  airports  with  an 
operational  airport  traffic  control  tower 
and  currently  contained  within  a  TRSA 
serviced  by  a  Level  IIL  IV,  or  V  radar 
approach  control  facility  shall  have  [an 
ARSA]  designated;  unless  a  study 
indicates  that  such  designation  is 
inappropriate  for  a  particular  location." 
(49  FR  47184,  November  30, 1984). 

Several  commenters  suggested  the  top 
of  the  ARSA  be  lowered  from  4.000  feet 
above  field  elevation.  Absent  strong 
justification  for  lowering  this  altitude, 
the  FAA  has  not  adopted  these 
recommendations. 

Several  commenters,  including  AOPA 
and  EAA,  indicated  that  at  several  of 
the  proposed  ARSA's  the  TRSA  was 
working  quite  well  and  that  there  was 
no  need  to  change  something  that  was 
working.  The  FAA  acknowledges  that 


UM  I 


TRSA's  are  functional  and  beneficial,  to 
a  point.  However,  the  NAR  Task  Group 
did  not  fault  individual  TRSA  locations 
but  the  TRSA  program  itself  and 
recommended  its  replacement.  The  FAA 
concurred  with  that  assessment  and  has 
determined  that  the  ARSA  program  is 
an  improvement  over  the  TRSA  program 
from  the  standpoints  of  both  safety  and 
service.  Thus,  the  quality  of  service 
being  provided  at  TRSA  locations 
should  not  constitute  a  roadblock  to 
improvement. 

Several  comm.enters  claimed  the 
reduced  separation  standards  of  the 
ARSA  program  would  derogate  rather 
than  enhance  safely.  The  elimination  of 
the  Stage  III  separation  requirements 
was  recommended  by  users,  all  of  whom 
are  vitally  interested  in  aviation  safety, 
and  adopted  by  the  FAA.  This  aspect  of 
the  ARSA  program  received 
considerable  FAA  attention  during  the 
confirmation  period  at  Austin,  TX,  and 
Columbus,  OH.  The  FAA  agrees  with 
the  task  group  that  the  Stage  III 
separation  standards  are  not  needed  for 
safety  in  a  mandatory  participation 
area. 

Several  commenters  requested  that 
the  ARSA  be  described  in  statute  rather 
than  nautical  miles.  Numerous  user 
organizations  and  the  NAR  itself  have 
recommended  that  the  FAA  adopt 
nautical-mile  descriptions  rather  than 
statute.  It  is  the  intention  of  the  FAA  to 
establish  all  new  descriptions  according 
to  that  recommendation. 

Several  commenters  objected  to 
proposals  where  the  ARSA  was  in 
proximity  to  other  airports.  According  to 
these  commenters.  pilots  would  not 
know  whether  they  should  be  in  contact 
with  the  ARSA  approach  control  facility 
or  in  contact  with  the  control  tower  at 
the  secondary  airport,  or  on  unicorn.  The 
FAA  does  not  view  this  situation  as 
different  from  that  existing  at  many  of 
these  locations  today.  Through  pilot 
education  programs  and  experience  with 
ARSA  procedures,  this  situation  will 
improve.  Also,  as  at  present,  when  a 
pilot  contacts  the  wrong  FAA  facility, 
the  controllers  will  give  appropriate 
instructions. 

AOPA,  and  other  commenters 
objected  to  several  of  the  proposed 
ARSA's  based  upon  the  claim  that  the 
FAA  had  failed  to  evaluate  the 
cumulative  effect  of  the  proposed 
ARSA's  and  other  regulatory  airspace. 
The  evaluation  for  each  ARSA  included 
all  factors  known  to  the  FAA,  including 
the  proximity  of  other  regulatory 
airspace. 

Underlying  a  great  many  of  the 
comments  received  was  the  idea  that 
some  provision  should  be  made  so  that 


Federal  Register  /  VoL  52.  No.  181  /  Friday.  September  18.  1987  /  Rules  and  Regulations 


35391 


pilots  could  continue  their  current 
practices  without  contacting  the 
responsible  ATC  facility.  While  the  FAA 
has  made  modifications  from  the 
standard  ARSA  in  cases  where 
circumstances  warrant,  the  basic  thrust 
of  the  ARSA  program  is  to  require  two- 
way  communication  with  the 
responsible  approach  control  facility, 
and  not  to  make  modifications  in  the 
program  to  provide  for  nonparticipation. 
Information  on  ARSA's  following  the 
establishment  of  a  new  site  will  also  be 
disseminated  at  aviation  safety 
seminars  conducted  throaghout  the 
country  by  various  district  offices.  These 
seminars  are  regularly  provided  by  the 
FAA  to  discuss  a  variety  of  aviation 
safety  issues,  and,  therefore,  will  not 
involve  additional  costs  strictly  as  a 
result  of  the  ARSA  program. 

SSA  faulted  the  FAA  for  using  the 
aviation  safety  seminars  for  pilot 
education  on  ARSA's.  They  claim  these 
seminars  do  not  reach  many  pilots  and 
the  seminars  are  reserved  during  this 
year  for  the  FAA  "Back  to  Basics" 
program.  The  FAA  does  not  agree.  The 
aviation  safety  seminars  are  for  ail 
pilots  and  for  education  on  ail  aspects  of 
aviation  which  would  include  the  ARSA 
program. 

Additionally,  no  significant  costs  are 
e.xpected  to  be  incurred  as  a  result  of  the 
follow-on  user  meetings.  These  meetings 
are  being  held  at  public  or  other 
facilities  which  are  being  provided  free 
of  charge  or  at  nominal  cost.  Further. 
because  these  meetings  are  being 
conducted  by  local  FAA  facility 
personnel,  no  travel,  per  diem,  or 
overtime  costs  will  be  incurred  by 
regional  or  headquarters  personnel. 

SSA  commented  that  the  F.AA  should 
take  into  consideration  the  unique 
operating  characteristics  of  gliders  in 
defining  the  ARSA  airspace  at  some 
locations.  The  FAA  has  modified  the 
configurations  of  the  ARSA  at  some 
locations  where  glider  operations  would 
be  adversely  affected  by  a  standard 
configuration.  Additionally,  comparable 
accommodations  have  been  facilitated 
through  local  agreements  at  several 
ARSA  locations. 

Numerous  commenters  objected  to  the 
ARSA  designations  claiming  they  would 
simply  provide  the  FAA  with  the  basis 
for  additional  regulatorj'  restrictions. 
The  FAA  does  not  believe  this  to  be  a 
valid  objection.  While  the  agency  has  no 
current  plans  for  further  regulatory 
action  which  imposes  additional 
restrictions,  such  action,  if  it  should  ever 
become  a  reality,  would  be  the  subject 
of  additional  rulemaking  and  would  of 
necessity  be  judged  on  its  own  merits, 
as  should  these  proposals. 


The  Air  Line  Pilots  Association 
(ALPA)  concurred  with  the  proposal  as 
an  improvement  in  operational 
efficiency  and  a  significant  contribution 
to  a  reduction  of  midair  collision 
potential. 

The  Air  Transport  Association  (ATA) 
endorsed  the  proposed  designations  as 
an  improvement  in  safety  with  specific 
comments  indicated  below. 

The  General  Aviation  Manufacturers 
Association  endorsed  the  ARSA's  as  an 
improvement  in  safety  and  concurred 
with  the  FAAs  philosophy  regarding 
some  deviation  from  the  standard 
model. 

Comments  were  received  which  were 
supportive  of  each  of  the  ARSA's 
addressed  here  as  an  improvement  in 
aviation  safety,  and  stating  that 
participation  by  all  pilots  was  only 
equitable  and  that  normal  safety 
concerns  dictated  mandatory  two-way 
communications.  The  FAA  agrees. 

Comments  on  Specific  Locations 

Akron-Canton  Regional  Airport,  OH 

Several  commenters  objected  to  this 
ARSA  on  the  grounds  of  reduced 
separation  standards,  controller 
workload  and  unsubstantiated  safety 
enhancements.  The  FAA  does  not  agree 
with  these  objections  as  stated 
previously  in  this  document. 

Several  commenters  recommended 
the  base  altitude  between  five  and  ten 
miles  should  be  raised  to  3.000  feet  to 
accommodate  towers  and  other 
obstructions  as  well  as  FAR 
requirements  related  to  minimum  flight 
altitudes.  The  FAA  does  not  agree  that 
the  proposed  base  altitude  would  place 
unsafe  restrictions  on  pilots  or  prohibit 
compliance  with  applicable  FARs. 
Sufficient  lateral  maneuvering  airspace 
for  circumnavigatmg  obstacles,  as  well 
as  sufficient  vertical  airspace  to  overfly 
areas  in  compiiance  with  the  FAR's, 
exists  under  the  original  proposal. 

SSA,  while  acitnowledging  that 
soaring  operations  were  based  beyond 
the  10-mile  boundarj,-  of  the  ARSA. 
suggested  the  implementation  of  the 
ARSA  may  have  an  impact  on  soaring 
activities.  The  F.AA  will  continue  to 
cooperate  with  local  glider  operators 
and  cross  countr>'  operations  to  ensure 
safety  with  the  minimum  impact  on  both 
operations. 

AOPA  and  others  objected  to 
establishment  of  an  ARSA  based  on 
insufficient  controller  workforce  being 
available  to  accommodate  changes  in 
air  traffic  workload.  The  FAA  does  not 
believe  a  significant  increase  m 
workload  will  result  from 
implementation  of  an  ARSA  as 
discussed  previously;  howe\-ef,  the  FAA 


does  recognize  the  necessity  to  have 
sufficient  resources  in  place  to  ensure 
that  a  full  capability  exists  to  provide 
services  associated  with  the  ARS.'^ 
p'-ogram.  Alinough  adequate  staffing 
levels  are  established  for  the  Akron- 
Canton  ATC  facility,  an  unforeseen  loss 
of  personnel  resulting  from  transfers  and 
retirements  has  created  less  than 
optimum  conditions.  The  FA.A  prefers  to 
allow  sufficient  time  for  this  situation  to 
stabilize  prior  to  implementing  new 
procedures  and  airspace  requirements. 
The  staffing  levels  are  adequate,  with 
recently  assigned  personnel  progressing 
through  various  levels  of  training  and 
qualification,  to  enable  an 
implementation  date  of  October  20, 1988. 
This  action  is  in  consonance  with 
objectives  and  policies  slated  m  the 
ARSA  program  wherein  the  FAA 
assured  the  public  it  would  evaluate  and 
take  appropriate  action  regarding  each 
location's  unique  requi.rements  and 
issues  related  to  ARS.A  implementation. 

AOPA  recommended  a  cutout  for 
Lockridge  Airport,  a  pnvate  airport 
located  approximately  4^  miles  south 
of  Akron-Canton  Regional  Airport.  The 
FAA  does  not  concur.  Private  airports 
generally  do  not  have  sufficient  transit 
operations  to  warrant  exclusionary 
action.  Alternate  methods,  be  they 
through  agreement  or  individual 
coordination,  may  be  utilized  to 
accommodate  nonradio  equipped  flights. 

Grand  Rapids  Kent  County 
International  Airport,  Ml 

Congressman  Paul  B.  Henry,  AOPA 
and  others  recommended  a  cutout 
around  the  Somerville  Airport.  This 
airport  has  11  based  aircraft  of  which 
four  are  not  radio  equipped.  The  FA.'\ 
does  not  consider  the  level  of  flight 
activity  nor  the  number  of  nonradio 
equipped  aircraft  to  be  sufficient  as  to 
warrant  exclusion  from  the  ARSA  inner 
area.  The  intent  of  the  ARSA  program  is 
to  enhance  safety  in  the  terminal  area 
through  increased  participation  and 
increased  ATC  awareness  of  all  flight 
operations  in  the  terminal  area. 
Sufficient  alternative  methods  exist  to 
accommodate  the  nonradio  aircraft 
nights  without  modifying  the  ARSA. 

SSA,  while  acknowledging  that 
soaring  operations  were  based  beyond 
the  10-mile  boundar>-  of  the  ARSA, 
suggested  the  implementation  of  the 
ARSA  may  have  an  impact  on  soaring 
activities.  The  FAA  will  continue  to 
cooperate  with  local  glider  operators 
and  cross  country  operations  to  ensure 
safety  writh  the  minimum  impact  on  both 
operations. 
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njcIiester-Monroe  County  Airport.  XY 

SSA,  while  acknowledging  that 
soaring  operations  were  based  beyond 
the  lO-mile  bour.da'-y  of  the  ARSA, 
suggested  the  implementation  of  the 
ARSA  may  have  an  impact  on  soaring 
activities.  The  FAA  will  continue  to 
cooperate  with  local  glider  operators 
and  cross  country  operations  to  ensure 
safety  with  the  minimum  impact  on  both 
'iperations. 

Other  comments  received  were  in 
suppport  of  this  ARSA. 

Toledo  Express  Airport.  OH 

AOP.A  recommended  cutouts  for 
private  airports  within  the  inner  area. 
FAA  does  not  support  this  exclusionary 
action  for  reasons  previously  stated 
above. 

AOPA  recommended  a  reduction  of 
the  ARSA  to  accommodate  VFR  flights 
operating  north/south  over  the 
WaterviUe  VORTAC.  This  NAVAID. 
located  approximately  11  miles 
southeast  of  Toledo  Express  Airport, 
may  serve  as  a  navigational  reference  to 
pilots  transiting  the  area;  however, 
participation  in  the  services  of  the 
ARSA  program  are  not  mandatory  in 
this  outer  area.  The  FAA  does  not 
support  an  exclusion  and  encourages 
aircraft  utilizing  this  "\'VR  flyway"  to 
participate  in  the  ARSA  services 
particularly  if,  as  has  been  reported,  a 
substantial  number  of  aircraft 
operations  are  being  conducted  along 
this  route  in  close  proximity  to  Toledo 
Kxpress  Airport. 

SSA,  while  acknowledging  that 
soaring  operations  were  based  beyond 
the  lO-miie  boundary  of  the  ARSA, 
suggested  the  implementation  of  the 
ARS.A  may  have  an  impact  on  soaring 
activities.  The  FAA  will  continue  to 
cooperate  with  local  glider  operators 
and  cross  country  operations  to  ensure 
safety  with  the  minimum  impact  on  both 
operations. 

Other  commenters.  including  AOPA, 
addressed  issues  which  were  of  a 
national  scope  and  were  addressed  in 
the  general  comments  above. 

Other  Comments 

A  number  of  other  comments  were 
received  addressing  matters  beyond  the 
scope  of  these  proposals,  such  as 
charting,  the  number  of  frequencies 
depicted  on  a  chart,  the  general  design 
features  of  an  ARSA,  etc.  The  FAA  will 
give  consideration  to  all  of  the  points 
raised  in  these  comments  but  will  not 
address  them  as  a  part  of  this 
rulemaking. 

Regulatory  Evaluation 

Those  comments  that  addressed 
information  presented  in  the  Regulatory 


Evaluation  of  the  notice  have  been 
discussed  above.  The  Regulatory 
Evaluation  of  the  notice,  as  clarified  by 
the  "Discussion  of  Comments" 
contained  in  the  preamble  to  the  final 
rule,  constitutes  the  Regulatory 
Evaluation  of  the  final  rule.  Both 
documents  have  been  placed  in  the 
regulatory  docket. 

Briefly,  the  FAA  finds  that  a  direct 
comparison  of  the  costs  and  benefits  of 
this  rule  is  difficult  for  a  number  of 
reasons.  Many  of  the  benefits  of  the  rule 
are  nonquantifiable,  especially  those 
associated  with  simplification  and 
standardization  of  terminal  airspace 
procedures.  Further,  the  benefits  of 
standardization  result  collectively  from 
the  overall  ARSA  program,  and  as 
discussed  previously,  estimates  of 
potential  reductions  in  absolute  accident 
rates  resulting  from  the  ARSA  program 
cannot  realistically  be  disaggregated 
below  the  national  level.  Therefore,  it  is 
difficult  to  specifically  attribute  these 
benefits  to  individual  ARSA  sites. 
Finally,  until  more  experience  has  been 
gained  with  ARSA  operations,  estimates 
of  both  the  efficiency  improvements 
resulting  in  time  savings  to  aircraft 
operators,  and  the  potential  delays 
resulting  from  mandatory  participation, 
will  be  quite  preliminary. 

ATC  personnel  at  some  facilities 
anticipate  that  the  process  will  go  very 
s.Tioothly,  that  delays  will  be  minimal, 
and  that  efficiency  gains  will  be  realized 
from  the  start.  Other  sites  anticipate 
that  delay  problems  will  dominate  the 
intitial  adjustment  period. 

FAA  believes  these  adjustment 
problems  will  only  be  temporary,  and 
that  once  established,  the  ARSA 
program  will  result  in  an  overall 
improvement  in  efficiency  in  terminal 
area  operations  at  those  airports  where 
ARSA's  are  established.  These  overall 
gains  which  FAA  expects  for  the  ARSA 
sites  established  by  this  rule  typify  the 
benefits  which  FAA  expects  to  achieve 
nationally  from  the  ARSA  program. 
These  benefits  are  expected  to  be 
achieved  without  additional  controller 
staffing  or  radar  equipment  costs  to  the 
FAA. 

In  addition  to  these  operational 
efficiency  improvements,  establishment 
of  these  ARSA  sites  will  contribute  to  a 
reduction  in  midair  collisions.  The 
quantifiable  benefits  of  this  safety 
improvement  could  range  from  less  than 
SlOO  thousand,  to  as  much  as  S300 
million,  for  each  accident  prevented. 

For  these  reasons,  FAA  expects  that 
the  ARSA  sites  established  in  this  rule 
will  produce  long  term,  ongoing  benefits 
which  will  exceed  their  costs,  which  are 
essentially  transitional  in  nature. 


Regulatory  Flexibility  Determination 

Under  the  terms  of  the  Regulatory 
Flexibility  Act,  the  FAA  has  reviewed 
this  rulemaking  action  to  determine 
what  impact  it  may  have  on  small 
entities.  FAA's  Regulatory  Flexibility 
Determination  was  published  in  the 
NPRM.  Some  of  the  small  entities  which 
could  be  potentially  affected  by 
implementation  of  the  ARS.A  program 
include  the  fixed-base  operators,  flight 
schools,  agricultural  operations  and 
other  small  aviation  businesses  located 
at  satellite  airports  located  within  5 
miles  of  the  ARSA  center.  If  the 
mandatory  participation  requirement 
were  to  extend  down  to  the  surface  at 
these  airports,  where  under  current 
regulations  participation  in  the  TRSA 
and  radio  communication  with  ATC  is 
voluntary,  operations  at  these  airports 
might  be  altered,  and  some  business 
could  be  lost  to  airports  outside  of  the 
ARSA  core.  Because  ¥\A  is  excluding 
some  satellite  airports  located  within 
the  5-mile  ring  to  avoid  adversely 
impacting  their  operations,  and  in  other 
cases  will  achieve  the  same  purposes 
through  Letters  of  Agreement  between 
.\TC  and  the  affected  airports 
establishing  special  procedures  for 
operating  to  and  from  these  airports, 
FAA  expects  to  eliminate  virtually  any 
adverse  impact  on  the  operations  of 
small  satellite  airports  which  potentially 
could  result  from  the  ARSA  program. 
Similarly,  FAA  expects  to  eliminate 
potential  adverse  impacts  on  existing 
flight  training  practice  areas,  as  well  as 
soaring,  ballooning,  parachuting, 
ultralight,  and  banner  towing  activities, 
by  developing  special  procedures  which 
will  accommodate  these  activities 
through  local  agreements  between  ATC 
facilities  and  the  affected  organizations. 
For  these  reasons,  the  FAA  has 
determined  that  this  rulemaking  action 
is  not  expected  to  affect  a  substantial 
number  of  small  entities.  Therefore,  the 
FAA  certifies  that  this  regulatory  action 
will  not  result  in  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

The  Rule 

This  action  designates  Airport  Radar 
Service  Areas  (ARSA)  at  Akron-Canton 
Regional  Airport,  OH;  Grand  Rapids 
Kent  County  International  Airport,  MI; 
Rochester-Monroe  County  Airport,  NY, 
and  Toledo  Express  Airport.  OH.  Each 
location  designated  is  a  public  airport  at 
which  a  nonregulatory  Terminal  Radar 
Service  Area  (TRS.A)  is  currently  in 
effect.  Establishment  of  these  ARSA's 
will  require  that  pilots  maintain  two- 
way  radio  communication  with  air 
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traffic  control  (ATC)  while  in  the  ARSA. 
Implementation  of  ARSA  procedures  at 
these  locations  will  reduce  the  risk  of 
midair  collision  in  terminal  areas  and 
promote  the  efficient  control  of  air 
traffic. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
(1)  is  not  a  "major  rule"  under  E.xecutive 
Order  12291:  and  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26.  19"9). 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  Safety.  a:rport  radar  service 
areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal  " 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(d).  1354!ri).  1510: 
E,0.  10854:  49  U.S.C.  106(gj  (Revised,  Pub.  L 
9~^49,  [iinuary  12.  1983);  14  CFR  U  69. 


§71.501     [Amended] 

2.  Section  71.501  is  amended  as 

follows' 

.^kron-Cdnton  Regional  .\irport.  OH  [Nev,] 

That  airspace  extending  upward  from  the 
surface  to  and  including  5.200  feet  MSL 
within  a  5-mi!e  radius  of  the  Alvron-Canton 
Regional  Ai.-port  (lat.  40'55  Ol'N.,  long.  81" 
26'30'W']:  and  that  airspace  extending 
upward  from  2.500  feet  MSL  to  5.200  feel  MSL 
within  a  10-mile  radius  of  the  airport.  This 
airport  radar  service  area  is  effective  during 
the  specific  days  and  hours  of  operation  of 
the  Akron  Tower  and  Approach  Control  as 
established  in  advance  by  a  .\otice  to 
Airmen.  The  effective  dates  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/FdCii!'\  Directory. 

Grand  Rapids  Kent  Count>  Internatior.ai 
.Airport.  .MI  |New] 

That  airpspace  extending  upward  from  the 
surface  to  and  including  4,800  feet  MSL 
withm  a  5-mile  radius  of  the  Kent  County 
International  Airport  (lat,  42'52  57"N.  long. 
85'31'26'W.):  and  that  airspace  extending 
upward  from  2.000  feet  MSL  to  4.800  feet  MSL 
within  a  10-miie  radius  of  the  airport.  This 
airport  radar  service  area  is  effective  during 
the  specific  days  and  hours  of  operation  of 
the  Grand  Rapids  Tower  and  Approach 
Control  as  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  dates  and 
times  will  thereafter  be  continuously 
published  i.n  the  .Airport/Facihty  Directory. 


Rochcste.--Mo.".roe  Cour.;\  .V.rport.  NY  [.New] 

That  airspace  extending  upward  from  the 
surface  to  and  including  4.600  feet  MSL 
within  a  5-mile  radius  of  the  Rochester- 
Monroe  County  Airport  (lat.  43°0708'N..  long 
7T  40'22'W.);  and  that  airspace  extending 
upward  from  2.100  feet  MSL  to  4.600  feet  MSL 
within  a  10  mile  radius  of  the  airport. 

ToIedo-L-xprebs  .Virport   Git  [New] 

That  airspace  extending  upward  from  the 
surface  to  and  including  4,700  feet  MSL 
within  a  5-mile  radius  of  the  Toledo-Express 
Airport  (lat.  41'3515'N..  long,  83'4819'W.): 
and  that  airspace  extending  upward  from 
2.000  feet  MSL  to  and  including  4.700  feet 
MSL  within  a  10-mile  radius  of  the  airport. 
This  airport  radar  service  area  is  effective 
during  the  specific  days  and  hours  of 
operation  of  the  Toledo  Tower  and  Approach 
Control  as  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  dates  and 
times  will  be  thereafter  continuously 
published  in  the  Airport/Facility  Directory. 

Issued  in  Washington.  DC.  on  September 
14.  1987. 

Signed  by: 

Uanie!  \    Peterson, 

Manager.  Airspace-Rules  and  Aeronautical 

Information  Division. 

[FR  Doc.  87-21638  Filed  9-17-87;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7CFR  Part  910 
I  Lemon  Reg.  579) 

Lemons  Grown  in  California  and 
Arizona;  Limitation  of  Handling 

agency:  Agricultural  .Marketing  Ser\'ice. 

rsD.x. 

action:  Final  rule. 


summary:  Regulation  579  establishes 
the  quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  market  at 
280.438  cartons  during  the  period 
September  20  through  September  26. 
1987.  Such  action  is  needed  to  balance 
the  supply  of  fresh  lemons  with  market 
demand  for  the  period  specified,  due  to 
the  marketing  situation  confronting  the 
h-mon  industry. 

EFFECTIVE  DATE:  Regulation  579 
(S  910.879)  is  effective  for  the  period 
September  20  through  September  28. 
1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  L.  Cioffi,  Chief,  Marketing  Order 
Administration  Branch.  FSV,  .A.MS. 
L'SDA.  Room  2523.  South  Building.  P.O. 
Box  96456.  Washington,  DC  20090-6456. 
telephone  (202)  447-5697. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
IXecutive  Order  12291  and 
Departmental  Regulation  1521-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  .Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  action  to  the  scale  of 
business  subject  to  such  actions  in  order 


that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act. 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

This  regulation  is  i.ssued  under 
•Marketing  Order  .\'o.  910.  as  amended  (7 
CFR  Part  910)  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  .Marketing  Agreement  Act 
(the  "Act,"  7  IJ.S.C.  6t)l  through  674).  as 
amended.  This  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Lemon  Administrative 
Committee  and  upon  other  available 
information.  It  is  found  that  this  action 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

This  regulation  is  consistent  with  the 
marketing  policy  for  1987-88.  The 
committee  met  publicly  on  September 
16. 1987.  in  Los  .Angeles,  California,  to 
consider  the  current  and  prospective 
conditions  of  supply  and  demand  and 
recommended  by  an  unanimous  vote  a 
quantity  of  lemons  deemed  advisable  to 
be  handled  during  the  specified  week. 
The  committee  reports  that  the  market  is 
good. 

Pursuant  to  5  L'.S.C.  553.  it  is  further 
found  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice,  and 
engage  in  further  public  procedure  with 
respect  to  this  action  and  that  good 
cause  exists  for  not  postponing  ihe 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because  of  insufficient  time  between  the 
date  when  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  purposes  of" 
the  Act.  Interested  persons  were  given 
an  opportunity  to  submit  information 
and  views  on  the  regulation  at  an  open 
meeting.  It  is  necessary  to  effectuate  the 
declared  purposes  of  the  Act  to  make 
these  regulatory  provisions  effective  as 
specified,  and  handlers  have  been 
apprised  of  such  provisions  and  the 
effective  time. 

List  of  Subjects  in  7  CFR  Part  910 

.Marketing  agreements  and  orders. 
Caiifornia,  Arizona.  Lemons. 


For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  910  is  amended  as 
follows: 

PART  910— LEMONS  GROWN  IN 
CALIFORNIA  AND  ARIZONA 

1.  The  author;'y  r  itdt.on  for  7  CFR 
Part  910  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

2.  Section  910.879  is  added  to  read  as 

follows: 

5:  910.879    Lemon  Regulation  579. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  September  20 
through  September  26.  1987.  is 
established  at  280,438  cartons. 

Dated:  September  17. 1987. 
Robert  C.  Keeney, 

Deputy  Director.  Fruit  and  Vegetable 
Division.  Agricultural  Marketing  Service. 
|FR  Doc.  87-21822  Filed  9-18-87;  8:45  am) 
BILUNG  CODE  3410-05-11 


7  CFR  Part  1137 

Milk  In  Eastern  Colorado  Marketing 
Area;  Order  Suspending  Certain 
Provisions 

agency:  Agricultural  Marketing  Service, 

L'SDA. 

action:  Suspension  of  rule. 

summary:  This  action  suspends,  for  the 

months  of  September  1987  through 
February  1988.  the  limit  on  Ihe  period  of 
automatic  pool  plant  status  for  a  supply 
plant  which  met  pool  shipping  standards 
during  a  previous  September  through 
February  period  under  the  Eastern 
Colorado  order.  Suspension  of  the 
provisions  was  requested  by  a 
cooperative  association  representing 
producers  supplying  the  market.  The 
action  is  necessary  to  assure  that  the 
milk  of  producers  who  regularly  have 
supplied  the  fluid  milk  needs  of  the 
market  will  continue  to  be  priced  and 
pooled  under  the  order  without  requiring 
unnecessary  and  unecomomic 
movements  of  milk. 

effective  date:  September  21, 1987. 

for  further  information  contact: 

Con.'>tance  M  Brenner.  Marketing 
Specialist,  USDA/AMS  D^iry  Division. 
Order  Formualtion  Branch.  Room  2968. 
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South  Buildino.  P.O.  Box  96456. 
Wdshington.  DC  2009C)-G4,n6.  (202)  447- 
7183, 

SUPPLEMENTARY  INFORMATION:  Prior 

tiocument  in  this  proceeding;  Notice  of 
Proposed  Suspension:  Issued  August  24, 
1987;  published  August  27,  1987  (52  FR 
:i2:in8j. 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  through  612)  requires  the 
agency  to  examine  the  impact  of  a 
proposed  rule  on  small  entities.  Pursuant 
to  5  U.S.C.  605(b).  the  Administrator  of 
the  Agricultural  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  action  lessens  the  regulatory 
impact  of  the  order  on  certain  milk 
handlers  and  tends  to  ensure  that  dairy 
farm.ers  will  continue  to  have  their  milk 
priced  under  the  order  and  thereby 
receive  the  benefits  that  accrue  from 
such  pricing. 

This  rule  has  been  reviewed  under 
Executive  Order  12291  and  Department 
Regulation  1512-1  and  has  been 
determined  to  be  a  "non-major"  rule 
uniter  the  criteria  contained  therein. 

This  order  of  suspension  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601  et 
seq).  and  of  the  order  regulating  the 
handling  of  milk  in  the  Eastern  Colorado 
marketing  area. 

Notice  of  proposed  rulem.iking  was 
published  in  the  Federal  Register  on 
August  27,  1987  (52  FR  32308)  concerning 
a  proposed  suspension  of  certain 
provisions  of  the  order.  Interested 
persons  were  afforded  opportunity  to 
file  written  dtita,  views,  and  arguments 
thereon.  .\o  comments  opposing  the 
proposed  action  were  received. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice  and  other  available  information, 
it  is  hereby  found  and  determined  that 
for  the  months  of  September  1987 
through  February  1988  the  following 
provisions  of  the  order  do  not  tend  to 
effectuate  the  declared  policy  of  the  Act: 

In  the  second  sentence  of  §  1137.7(b). 
the  words  "plant  which  has  qualified  as 
a",  and  "of  March  through  August". 

Statement  of  Consideration 

This  action  suspends  for  the  months 
of  September  1987  through  February 
1MH8  the  limit  on  the  period  of  automatic 
pool  plant  status  for  a  supply  plant 
which  met  pool  shipping  standards 
during  a  previous  Septeml)er  through 
February  period. 

The  suspension  was  requested  by 
Mid-America  Dairymen.  Inc..  (Mid-Am), 
a  cooperative  association  of  producers 
supplying  the  market.  The  cooperative 


association  indicated  that  in  spite  of  the 
Dairy  Termination  Program,  after  two 
years  of  increasing  production,  producer 
receipts  on  the  Eastern  Colorado  market 
during  the  first  six  months  of  1987 
declined  only  0.4  percent  from  the  level 
of  production  during  the  same  period  of 
1986,  while  producer  milk  used  in  Class  I 
fell  2.0  percent.  Mid-Am  expects  that, 
with  suspension  of  the  requested 
provisions,  ample  supplies  of  locally 
produced  milk  will  still  be  available  to 
the  Eastern  Colorado  marketing  area 
due  to  the  relative  decline  in  Class  I  use, 
ideal  weather  conditions  for  milk 
production  and  ample  feed  supplies.  In 
the  absence  of  the  suspension  Mid-Am 
would  be  required  to  move  50  percent  of 
the  receipts  at  its  supply  plants  located 
in  Kansas  and  Nebraska  to  the  Denver 
area.  Without  the  suspension,  the 
cooperative  expects  to  incur  substantial 
unnecessary  costs  for  the  movement  of 
its  milk  solely  for  the  purpose  of  pooling 
the  milk  of  its  members  currently 
associated  with  the  Eastern  Colorado 
market.  No  comments  in  opposition  to 
the  proposed  action  were  received,  Mid- 
Am  filed  comments  that  provided 
additional  information  in  support  of  the 
suspension. 

Milk  production  is  little  changed  from 
year-earlier  levels  and  consequently 
about  the  same  proportion  of  the 
available  milk  supplies  will  have  to  be 
shipped  to  manufacturing  plants  for 
surplus  uses  as  in  1986.  Favorable 
weather  conditions  and  ample  feed 
supplies  provide  strong  indications  that 
the  current  production  trends  will  not 
abate  substantially  in  spite  of  the  Dairy 
Termination  Program.  Significant 
increases  in  Class  I  use  are  not 
expected.  In  view  of  these 
circumstances,  it  is  concluded  that  the 
provisions  limiting  the  period  of 
automatic  pool  plant  status  for  a  supply 
plant  that  met  pool  shipping  standards 
during  a  previous  September  through 
Februan,'  period  should  be  suspended 
for  the  months  of  September  1987 
through  February  1988,  as  they  were  for 
the  same  1986-87  period,  to  ensure  the 
orderly  marketing  of  milk  supplies.  The 
suspension  will  eliminate  the  need  to 
make  uneconomic  movements  of  some 
milk  through  pool  plants  merely  for  the 
purpose  of  qualifying  it  for  producer 
milk  status  under  the  order. 

It  is  hereby  found  and  determined  that 
thirty  days'  notice  of  the  effective  date 
hereof  is  impractical,  unnecessary  and 
contrary  to  the  public  interest  in  that: 

(a)  The  suspension  is  necessary  to 
reflect  current  marketing  conditions  and 
to  assure  orderly  marketing  conditions 
in  the  marketing  area  in  that  without 
extensive  unnecessary  and  expensive 
hauling  and  handling  substantial 


quantities  of  milk  from  producers  who 
regularly  supply  the  market  otherwise 
would  be  excluded  from  the  marketwide 
pool,  thereby  causing  a  disruption  in  the 
orderly  marketing  of  milk; 

(b)  This  suspension  does  not  require 
of  persons  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date:  and 

(c)  Notice  of  proposed  rulemaking  was 
given  interested  parties  and  they  were 
afforded  an  opportunity  to  file  written 
data,  views  or  arguments  concerning 
this  suspension.  No  views  in  opposition 
to  this  action  were  received 

Therefore,  good  cause  exists  for 
making  this  order  effective  upon 
publication  in  the  Federal  Register. 

List  of  Subjects  in  7  CFR  Part  1137 

Milk  marketing  orders.  Milk,  Dairy 
products. 

//  is  therefore  ordered.  That  the 
aforesaid  provisions  §  1137.7(b)  of  the 
Eastern  Colorado  order  are  hereby 
suspended  for  the  months  of  September 
1987  through  February  1988,  as  follows: 

PART  1137— MILK  IN  THE  EASTERN 
COLORADO  MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
Part  1137  continues  to  read  as  follows: 

Authority:  Sec.  1-19,  48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

§1137.7    ( Amended  1 

2.  In  7  CFR  Part  1137,  in  the  second 
sentence  of  §  1137.7(b),  the  words  "plant 
which  has  qualified  as  a",  and  "of 
March  through  August". 

Effetive  Date:  September  21,  1987. 

Signed  at  Washington,  DC,  on  September 
15,  1987. 

Karen  K.  Darling. 

Deputy  Assistant  Secretary,  Marketing  and 
Inspection  Services. 

|FR  Doc  87-21706  Filed  9-18-87;  8:45  am] 
BILLING  CODE  3410-02-11 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Parts  303  and  308 

Applications,  Requests,  Submittals, 
Delegations  of  Authority,  and  Notices 
of  Acquisition  of  Control;  Rules  of 
Practice  and  Procedures 

AGENCY:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Final  agency  rule. 

summary:  The  Federal  Deposit 
Insurance  Corporation  ( "FDIC")  is 
amending  its  regulations  to  redelegate 


UM  I 


Federal  Register  /  Vol.  52.  No.  182  /  Monday.  September  21.  19H7  /  Rules  and  Regulations       35397 


authority  to  act  on  those  apphcatiuns 
and  admini.strHlive  enforcement  matters 
formerly  exercised  by  the  Board  of 
Review  to  officials  in  the  FDICs 
Division  of  Bank  Supervision 
("division").  The  amendments  also 
delegate  additional  authority  to  act  on 
certain  applications  and  administrative 
enforcement  matters  to  the  Director  of 
the  Division  of  Bank  Supervision 
("Director")  and.  where  confirmed  in 
writing  by  the  Director,  to  an  associate 
director  of  the  Division  of  Bank 
Supervision  ("associate  director"),  or  to 
the  appropriate  regional  director  or 
deputy  regional  director.  The  changes 
are  expected  to  make  better  use  of  the 
FDlC's  resouices  and  make  the 
processing  of  applications  and 
administrative  enforcement  matters 
more  efficient.  The  amendments 
therefore  benefit  both  the  FDIC  and  the 
banking  system  by  allowing  the  FDIC  to 
act  expeditiously  on  applications  and  to 
attempt  to  correct  unsafe  and  unsound 
banking  practices  in  a  prompt  fashion. 
EFFECTIVE  DATE:  September  21,  1987. 
FOR  FURTHER  INFORMATION  CONTACT 
Alan  J.  Kaplan,  Counsel,  Legal  Division, 
(202)  89&-3734  or  Michael  A.  Hovan.  |r., 
Associate  Director,  Administration  & 
Corporate  Applications  Branch.  Division 
of  Bank  Supervision,  (202)  898-6851 
(applications)  and  Eugene  A.  Miller. 
Counsel,  Legal  Division,  (202)  898-3705 
or  George  J.  Masa,  Assistant  Director. 
Supervision  and  Enforcement  Activities. 
Division  of  Bank  Supervision,  (202)  898- 
6915.  or  William  R.  Taylor.  Chief. 
Special  Situation  Section.  Division  of 
Bank  Supervision,  (202)  898-6773 
(enforcement  matters).  Federal  Deposit 
Insurance  Corporation,  550  17th  Street 
N'W  ..  Washington,  DC  20429. 
SUPPLEMENTARY  INFORMATION: 
Currently,  Part  303  of  the  FDlC's 
regulations  sets  forth  delegations  of 
authority  by  the  Board  of  Directors 
("Board")  to  act  on  certain  application,s 
and  enforcement  matters  to  the  P'DIC's 
Board  of  Review,  the  Director  of  the 
Division  of  Bank  Supervision  and  the 
Deputy  General  Counsel  for  Regional 
and  Corporate  Affairs,  and.  where 
confirmed  in  writing,  to  the  appropriate 
regional  director  or  regional  counsel,  or 
both.  The  number  of  both  applications 
and  administrative  enforcement 
proceedings  under  the  FDICs  purv  iew 
has  increased  dramatically  in  the  past 
ten  years.  This  increase  has  been  borne 
particularly  by  the  FDlC's  Washington 
staff  since  virtually  all  actions  currently 
come  to  Washington  at  some  stage  in 
the  proceeding,  whether  to  the  Board  of 
Directors,  the  Board  of  Review,  or  the 
Director.  The  Board  has  undertaken  an 
effort  to  make  better  use  of  the  FDlC's 


resources  by  processing  applications 
and  enforcement  actions  more 
efficiently  and  promptly  in  order  to 
benefit  both  the  FDIC  and  the  banking 
system.  The  F'DIC  is,  therefore,  making, 
among  other  changes,'  amendments  to 
the  delegations  of  authority  discussed 
below.  The  amendments  reflect  the 
Board's  conclusion  that  the  division  and 
the  regions  ^  can  be  given  additional 
authority  to  handle  the  processing  of 
applications  and  enforcement  actions. 

Part  303 

Section  303.6    Application  procedures. 

In  addition  to  the  technical 
amendments  to  §  303.6  (b)  and  (e) 
discussed  below,  §  303, 6(e)  is  amended 
to  remove  the  uncertainty  over  which 
officials  within  the  division  make  the 
threshold  determination  whether  a 
petition  for  reconsideration  of  a  denied 
application,  petition,  or  other  request 
warrants  reconsideration.  The  FDlC's 
regulation  requires  that  petitions  for 
reconsideration  of  denied  applications, 
petitions,  or  requests  (1 )  specify  reasons 
why  the  FDIC  should  reconsider  its 
action  and  (2)  set  forth  relevant, 
substantive  information  that  for  good 
cause  was  not  previously  set  forth  in  the 
application,  petition,  or  request  to  be 
reconsidered.  Under  existing  §  303.6(e). 
the  Board  has  reserved  to  itself  the  right 
to  reconsider  applications,  petitions,  or 
requests  denied  by  the  Board  and  has 
directed  that  any  application,  petition, 
or  request  denied  under  delegated 
authority  by  the  FDIC  s  Board  of 
Review,  the  Director,  or  a  regional 
director  will  be  reconsidered  by  the 
Board  of  Review, 

Section  303.6(e)  requires  clarification 
because,  in  addition  to  the  restructuring 
of  the  Board  of  Review,  the  rule  is 
unclear  regarding  who  within  the  F'DIC 
makes  the  threshold  determination 
about  a  petition  s  compliance  with  the 
requirements  that  it  specify  the  reasons 
for  reconsideration  and  contain  new 
relevant  and  substantive  information. 
The  amendment  to  §  303.6(e)  removes 
any  doubt  present  in  the  existing 
regulation  by  providing  that  the 
Director,  and,  where  confirmed  in 
writing  by  the  Director,  the  associate 


'  In  Hddition  to  reorganizing  Pari  303  to  improve 
ilB  cianly  and  overall  utility  to  the  reader,  one  layer 
of  decision  makem  has  been  removed  by  the 
restructunng  of  the  Board  of  Review.  This  action 
necessitates  revisions  to  Part  303  in  order  to 
redelegiite  the  aathorily  formerly  exercised  l)y  the 
Board  of  Review, 

^  As  used  herein,  "division"  rpfei^  to  the  Director 
rind  the  associate  directors  and    regions"  refers  to 
the  regional  directors  and  the  deputy  regional 
dirpclors  (or  assistant  regional  directors  in  those 
FDIC  regions  which  do  not  have  deputy  regional 
direclon). 


director,  or  the  appropriate  regional 
director  or  deputy  regional  director,  or 
the  General  Counsel  or  designee  in  the 
case  of  a  petition  which  does  not  relate 
to  a  particular  bank  or  institution,  shall 
make  the  threshold  determination  of  the 
petition's  compliance  with  the 
provisions  of  §  303,5{e)(l).  The  amended 
§  303.6(e)  merely  states  the  FDlC's 
current  practice  that  incomplete  or 
improper  petitions  will  not  be 
considered  on  the  merits. 

If  the  regional  director,  deputy 
regional  director,  or  Genera!  Counsel  (or 
designee)  determine  that  a  petition  for 
reconsideration  does  not  comply  with 
the  provisions  of  §  303.6(e)(1),  an 
applicant  may  appeal  such  decision  to 
the  Director,  or  where  confirmed  in 
writing  by  the  Director,  to  the  associate 
director,  or.  for  petitions  filed  with  the 
Executive  Secretary,  to  the  Chairman  of 
the  FDIC  or  designee.  An  applicant  may 
not  submit  additional  information  or 
evidence  with  the  appeal  and  the 
decisions  by  the  Director  or  associate 
director  or  the  Chairman  or  designee 
regarding  this  threshold  determination 
are  final  and  not  appealable  to  the 
Board. 

Amended  §  303.6(e)  states  that  a 
petition  for  reconsideration  which 
complies  with  the  threshold 
requirements  shall  be  considered  by  the 
Board  if  the  Board  denied  the  original 
application  or  request,  or  by  the 
Director,  or  where  confirmed  in  writing 
by  the  Director,  an  associate  director,  if 
the  Director,  associate  director,  regional 
director  or  deputy  regional  director 
denied  the  original  application  or 
request.  The  amendments  also  make 
clear  the  FDlC's  current  practice  that 
decisions  by  the  Director  or  associate 
director  on  the  merits  of  petitions  lor 
reconsideration  are  final  and  not 
appealable  to  the  Board.  The 
amendments  do  not,  however,  limit  in 
any  manner  the  rights  an  aggrieved 
party  or  person  may  have  under  the 
Administrative  Procedure  Act  to  request 
the  Board  to  exercise  its  discretionary- 
authority  to  review  an  action  taken 
under  delegated  authority.  This  right  to 
request  review  by  the  Board,  however, 
is  distinct  from  the  right  to  present  a 
meritorious  petition  for  reconsideration 
in  that  the  right  to  petition  for 
reconsideration  amounts  to  an  "appeal 
by  right"  whereas  requests  for  Board 
review  need  only  be  considered  by  the 
Board  at  its  discretion. 

Lastly,  §  303.6  is  amended  by  deleting 
existing  paragraph  (/)and  redesignating 
paragraphs  (m)  and  (n)  as  paragraphs  (/) 
and  (m).  The  deleted  provision  dealt 
with  tentative  denials  of  applications 
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and  provides  in  substantial  part  as 

follows: 

Generdlly.  in  the  c<ise  of  dn  dppiication 
sulijfct  to  the  provisions  of  this  section, 
where  the  Board  of  Directors,  based  upon  the 
informHtion  avdiltible  dl  that  time,  plans  to 
deny  thr  apphcation  and  no  hearing  has  been 
held  thereon  pursuant  to  paragraph  (i)  of  this 
section,  the  Director  of  the  Division  of  Bank 
Supervision  or  his  de.signee  will  send  the 
applicant  a  written  statement  by  registered  or 
certified  mail  which  shall  specify  the  reasons 
fur  such  tentative  denial. 

The  FDIC  has  always  viewed  the 
provision  for  a  tentative  denial  to  be  an 
optional  rather  than  a  mandatory 
procedure.  The  Board  is  choosing, 
nonetheless,  to  eliminate  the  above- 
quoted  provision  for  two  reasons.  First, 
the  introductory  term  "generally"  is 
confusing  and  provides  no  guidance  as 
to  when  the  tentative  denial  procedure 
will  be  used.  Second,  as  a  matter  of 
practice,  the  function  of  a  tentative 
denial — to  provide  an  applicant  the 
opportunity  to  correct  deficiencies  in  its 
application  that  would  otherwise  result 
in  a  denial  or,  if  it  cannot  remedy  the 
deficiencies,  to  withdraw  the 
application — has  been  fulfilled  in  recent 
years  by  the  greatly  increased  amount  of 
interaction  between  an  applicant  and 
the  appropriate  FDIC  regional  officer 
over  the  quality  of  the  application.  In 
this  way.  the  regional  office  has  been 
able  to  indicate  to  an  applicant  when  its 
application  is  insufficient  to  the  degree 
that  it  is  likely  to  be  denied.  As  a  result, 
the  majority  of  problems  or  deficiencies 
that  would  warrant  the  use  of  a  formal 
tentative  denial  notification  by  the 
Board  has  been  eliminated  during  the 
processing  of  the  application  at  the 
regional  office  level.  The  continual 
interaction  between  regional  office 
personnel  and  an  applicant  leads  to 
correction  of  surmountable  p.-oblems  or 
the  opportunity  for  withdrawal  of  the 
application.  Moreover,  the  Board  has  the 
authority  to  issue  a  formal  tentative 
denial  without  the  express  language  to 
do  so  in  the  regulation.  Therefore,  the 
present  practice  of  working  closely  with 
the  applicant  and  the  rare  usage  of  the 
formal  notification  of  a  tentative  denial 
indicate  that  the  elimination  of  the 
tentative  denial  procedures  from  Part 
303  will  not  prejudice  an  applicant's 
position  or  rights. 

Section  303.7    Delegation  of  authority 
to  the  Director  of  the  Division  of  Bank 
Supen-ision  and  to  the  associate 
directors  and  to  the  regional  directors 
and  deputy  regional  directors  to  act  on 
certain  applications,  requests,  and 
notices  of  acquisition  of  control. 

The  current  version  of  §  303.7  is 
organized  according  to  those 


applications,  requests  and  notices  of 
acquisition  of  control  which  are  not 
subject,  and  those  which  are  subject,  to 
conditions  precedent  for  the  exercise  of 
delegated  authority  by  specifically 
named  delegates.  The  amendments,  in 
addition  to  modifying  the  delegations, 
reorganize  §  303.7  according  to  types  of 
applications,  requests  and  notices  of 
acquisition  of  control.  The  Board  feels 
that  this  structure  better  presents  the 
delegations  in  a  clear  and  concise 
manner,  thereby  improving  the  utility  of 
Part  303  to  the  reader. 

(a)  Applications  for  branches  and 
relocations  and  for  trust  and  other 
banking  powers.  Under  the  existing 
delegations  of  authority,  the  authority  of 
the  Director,  and,  where  confirmed  in 
writing  by  the  Director,  the  Director's 
delegate(s)  or  the  appropriate  regional 
director,  to  act  on  applications  to 
establish  branches  or  relocate  offices  or 
for  trust  or  other  banking  powers  is 
limited  by  the  applicant's  Uniform 
Financial  Institutions  Rating  System 
("composite  CAMEL"),  Uniform 
Interagency  Compliance  System 
("Compliance"),  and  Community 
Reinvestment  Act  ("CRA")  ratings.  If  all 
of  the  applicant's  ratings  are  1  or  2,  the 
application  may  be  approved  but  not 
denied.  If  any  of  the  three  composite 
ratings  are  3  but  none  are  4  or  5,  the 
application  may  be  approved  or  denied. 
If,  however,  any  of  the  ratings  are  4  or  5, 
the  division  may  only  deny  the 
application.  The  Board  of  Review  has 
been  delegated  the  authority  to  approve 
or  deny  any  such  application  without 
restriction. 

Experience  indicates  that  there  are 
extenuating  circumstances  which 
warrant  approval  of  applications  for 
branches  or  relocations  submitted  by 
banks  rated  a  composite  4  or  5.  Such 
circumstances  include  situations  where 
it  may  be  financially  beneficial  for  the 
applicant  to  relocate  an  office  to  more 
cost-effective  quarters  or  where  the  only 
available  alternative  to  relocation  is 
closing  an  office  when  a  lease  expires  or 
is  terminated.  Another  extenuating 
circumstance  is  the  courier  service 
offered  by  certain  banks,  some  of  which 
have  been  operated  without  the  prior 
consent  of  the  FDIC.  These  services  may 
be  beneficial  to  the  institution;  therefore, 
it  may  be  more  reasonable  to  approve, 
than  deny,  the  branch-courier  service 
even  though  the  applicant  has  a  rating  of 
4  or  5.  Similarly,  experience  has  shown 
that  applications  for  trusts  or  other 
banking  powers  are,  for  the  most  part, 
routine  and  can  be  handled  more 
efficiently  and  promptly  at  the  regional 
level. 

In  view  of  the  foregoing,  the  FDIC  is 
expanding  the  authority  of  the  Director, 


associate  directors,  regional  directors 
and  deputy  regional  directors  '  to  act  on 
applications  for  branches  and 
relocations  and  for  trust  and  other 
banking  powers  by  eliminating  the 
tiered  criteria  relating  to  the  composite 
CAMEL,  compliance,  and  CRA  ratings. 
The  amendments  retain  the  existing 
restrictions  on  the  exercise  of  delegated 
authority  to  act  on  branch  or  relocation 
applications  by  the  delegates  unless  (1) 
the  six  factors  set  forth  in  section  6  of 
the  Federal  Deposit  Insurance  Act 
("Act")  (12  U.S.C.  1816)  have  been 
considered  and  favorably  resolved;  (2) 
the  applicant  meets  the  minimum  capital 
requirem.ents  set  forth  in  12  CFR  Part  325 
and  the  FDlC's  "Statement  of  Policy  on 
Capital "  or  agrees  in  writing  to  be  in 
compliance  before  or  at  the 
consummation  of  the  transaction  which 
is  the  subject  of  the  application;  (3)  any 
financial  arrangements  in  connection 
with  the  proposed  branch  or  relocation 
involving  the  applicant's  officers, 
directors,  and  major  shareholders  are 
fair  and  reasonable  in  comparison  with 
similar  arrangements  that  could  have 
been  made  with  independent  third 
parties;  and  (4)  the  requirements  of  the 
National  Historic  Preservation  Act.  the 
National  Environmental  Policy  Act.  and 
the  CRA  have  been  considered  and 
favorably  resolved.  Further,  the  regions 
may  not  act  on  branch  and  relocation 
applications  unless  comments  protesting 
an  application  on  CRA  grounds  filed  by 
an  organization  other  than  a  competing 
institution  are  favorably  resolved. 

The  "standard  conditions"  provision 
for  branch  and  relocation  applications 
has  also  been  retained,  but  has  been 
moved  from  §  303.10(a)  to  §  303.7(a). 
Delegates  may  impose  conditions  on 
branch  and  relocation  applicants,  but 
the  authority  of  a  regional  director  or 
deputy  regional  director  to  act  on  such 
applications  where  conditions  other 
than  those  listed  in  §  303.7(a)(l)(iv)  have 
been  imposed  is  limited  to  situations 
where  the  applicant  agrees  in  writing  to 
comply  with  such  conditions.  The 
Director  or  associate  directors  may 
exercise  delegated  authority  to  act  on 
branch  or  relocation  applications  where 
any  condition  has  been  imposed  even  if 
the  applicant  has  not  agreed  in  writing 
to  comply  with  them. 

As  for  applications  for  trust  and  other 
banking  powers,  the  amendments  retain 
the  restrictions  on  the  exercise  of 


^  In  the  amendments,  the  Board  has  delegated  its 
authority  to  the  Director  Under  specific 
circumstances,  the  Director  mny  subdelegale  this 
authority  to  an  associate  director,  or  to  a  regional 
director  or  deputy  regional  director.  Any 
sutidelegations  by  the  Director  must  be  confirmed  in 
writing 
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delegated  authority  by  the  Director, 
associate  directors,  regional  directors  or 
deputy  regional  directors  unless  (1)  the 
six  factors  set  forth  in  section  8  of  the 
Act  (12  U.S.C.  1816)  have  been 
considered  and  favorably  resolved;  (2) 
the  proposed  management  of  the  trust  or 
other  banking  business  is  determined 
capable  of  satisfactorily  handlmg  the 
anticipated  business;  and  (3)  for  trust 
applications  only,  the  applicants  board 
of  directors  has  formally  adopted  Form 
i:-l — "Statement  of  Principles  of  Trust 
Department  Management." 

ll)J  Merger  transactions.  Under 
existing  delegations,  the  Director  (or  his 
delegate(s))  or  the  regional  directors  can 
approve  but  not  deny  any  merger 
application  where  the  resulting  bank 
warrants  a  composite  CAMEL,  a 
compliance,  and  a  CRA  rating  of  1  or  2. 
If  the  resulting  bank  warrants  a  rating  of 
3  on  any  three  of  the  standards,  but 
none  would  be  4  or  5,  then  a  delegate 
may  approve  or  deny  an  application.  If 
any  of  the  resulting  ratings  arc  a  4  or  5,  a 
delegate  can  only  deny  a  merger 
application.  The  exercise  of  delegated 
authority  is  further  limited  to 
applications  where  the  resulting  bank 
would  not  have  more  than  15%  of  the 
deposits  in  the  relevant  market. 

As  with  branch  and  trust  applications, 
experience  indicates  that  the  current 
limitations  on  the  exercise  of  delegated 
authority  to  act  on  merger  applications 
unnecessarily  delay  final  action  on  the 
applications  up  to  4  to  6  weeks. 
Experience  also  indicates  that  the  FDIC 
approves  the  vast  majority  of  merger 
applications.  Consequently,  there  is 
little  reason  why  the  division  and 
regions  should  not  have  broadened 
authority  to  approve  such  applications. 
The  Board  has  determined,  however, 
that  the  authority  of  the  division  and  the 
regions  to  approve  merger  applications 
should  not  be  without  restriction  and 
has,  consequently,  placed  market  share 
and  competitive  factors  limitations  on 
the  exercise  of  this  delegated  authority. 
The  division  or  the  region  may  approve 
a  merger  application  where  the  resulting 
bank's  market  share  ••  is  not  more  than 
15%  or  where  the  resulting  bank's 
market  share  is  not  more  than  25%  and 
the  Attorney  General  has  not  issued  an 
adverse  competitive  factors  opinion.  The 
division  may  approve  a  merger 
application  where  the  resulting  bank's 


'  Market  share  is  measured  by  the  individwil, 
partnership  and  corporate  deposits  held  by 
tommercldl  banks  and/or  thrift  institutions,  as  may 
be  appropriate,  in  the  relevant  marketfs).  What 
constitutes  an  '  approphate"  combination  of 
commercial  and/or  thrift  deposits  is  determined  by 
an  analysis  of  the  business  conducted  by 
commercial  banks  and  thrift  institutions  tn  the 
relevant  marketis). 


market  share  is  not  more  than  35%  and 
the  Attorney  Genera!  has  not  issued  an 
adverse  competitive  factors  opinion. 

Another  change  from,  the  existing 
delegations  concerns  the  competitive, 
factors  opinion.  Currentlv.  an  opinion 
provided  by  the  FDlC's  legal  Division  is 
used  when  the  Attorney  General  has  not 
provided  an  opinion  within  30  days  of  a 
request  by  the  FDIC  (although  no" 
delegation  is  effective  if  either  the  Legal 
Division  or  the  Attorney  General  issues 
an  adverse  opinion).  With  the 
broadened  delegations,  the  Board  has 
concluded  that  a  delegate  may  not 
approve  a  merger  application  without  a 
formal  opinion  by  the  Attorney  General 
if  the  market  share  of  the  resultant  bank 
is  in  excess  of  15%. 

Also,  where  a  merger  transaction 
involves  both  an  FDIC-insured 
institution  and  an  institution  whose 
deposits  are  insured  by  the  Federal 
Savings  and  Loan  Insurance 
Corporation  ("FSLIC").  the  Board  has 
delegated  to  the  division  the  authority  to 
approve  such  a  transaction  if  the 
transaction  will  not  result  in  (and  is  not 
part  of  a  series  of  transactions  that 
would  result  in)  a  substantial  volume  of 
deposits  insured  by  the  FSLIC  becoming 
deposits  insured  by  the  FDIC  or  vice 
versa.  In  applyi.ng  "the  "substantial 
volume  of  deposits"  test,  it  is  intended 
that  the  volume  of  deposits  being 
transferred  may  be  measured  either  in 
absolute  terms  or  in  relation  to  the  total 
deposits  of  the  institution  from  which 
the  deposits  are  being  acquired  or 
assumed,  and  that,  if  the  volume  of 
deposits  being  transferred  is  substantial 
under  either  measure,  the  application 
will  be  referred  to  the  Board  of  Directors 
for  action. 

Finally,  the  amendments  make 
explicit  the  current  FDIC  practice  that 
the  division  or  the  region  do  not  have 
the  authority  to  approve  merger 
applications  falling  within  the  scope  of 
the  "probable  failure"  or  "emergency" 
provisions  of  12  U.S.C.  1828(c)(6)  or 
where  the  resulting  bank  does  not  meet 
the  capital  requirements  in  accordance 
with  Part  325  of  the  FDICs  rules  and 
regulations  (12  CFR  Part  325), 

(c)  Notices  of  acquisition  of  control. 
Under  the  existing  delegations,  the 
division  and  the  regions  can  issue 
written  notices  of  the  FDIC's  intent  not 
to  disapprove  acquisitions  of  control  of 
insured  state  nonmember  banks,  but 
they  can  not  disapprove  such 
acquisitions  of  control.  The  amendments 
make  additional  delegations  to  the 
Director,  and  where  confirmed  in 
writing  by  the  Director,  to  an  associate 
director,  so  that  the  division  has  the 
authority  to  disapprove  acquisitions  of 


control.  The  Board  has  concluded  that 

this  additional  delegation  to  the  division 
will  expedite  and  streamline  the 
processing  of  disapprovals  of 
acquisition  of  control  of  insured  state 
nonmember  banks. 

(d)  Deposit  insurance  applications. 
The  amendments  make  few  changes  to 
the  existing  delegations  of  authority  to 
act  on  applications  for  deposit 
insurance.  The  division  and  the  regions 
will  have  the  authority  to  approve 
applications  for  deposit  insurance  by 
newly  organized  banks,  by  operating 
noninsured  or  nonfederally  insured 
institutions  and  by  state  member  banks 
withdrawing  from  membership  in  the 
Federal  Reserve  System,  subject  to  the 
applicants  satisfying  specific  requisites. 
The  "standard  conditions"  provision 
formally  found  in  §  303.10(a)  has  been 
moved  to  |  303.7(d)(4)  and  limits  the 
exercise  of  delegated  authority  by  the 
division  or  the  regions  to  act  on  deposit 
insurance  applications  where  conditions 
other  than  those  listed  in  §  303.7(d)(4) 
have  been  imposed  to  situations  where 
the  applicants  agree  in  writing  to 
comply  with  such  conditions. 

The  amendments  restrict  the 
delegation  of  authority  to  approve 
deposit  insurance  applications  by 
operating  noninsured  or  nonfederally 
insured  institutions  with  total  assets  of 
$250,000,000  or  more  to  the  division.  The 
Board  has  limited  the  delegation  to 
approve  applications  for  deposit 
insurance  submitted  by  this  particular 
class  of  applicants  to  the  division 
because  it  has  determined  that  decisions 
on  deposit  insurance  applications  from 
large  institutions  are  better  handled  at 
the  division  level. 

(e)  Applications  pursuant  to  section  19 
of  the  Act.  The  amendments  make 
additional  delegations  to  the  division, 
giving  the  Director,  and  where 
confirmed  in  writing,  an  associate 
director,  the  authority  to  deny 
applications  made  by  insured  banks 
pursuant  to  section  19  of  the  Act  (12 
U.S.C.  1829)  for  the  employment  of  any 
director,  officer,  or  employee  who  has 
been  convicted  or  is  hereafter  convicted 
of  any  criminal  offense  involving 
dishonesty  or  a  breach  of  trust.  This 
change  reflects  the  Board's  conclusion 
that  the  processing  of  section  19 
applications  will  be  streamlined  and 
made  more  efficient,  thereby  better 
serving  the  banking  industry.  The 
procedures  for  processing  petitions  for 
reconsideration  of  denied  section  19 
applications  are  governed  by  the 
procedures  set  forth  in  §  303.6(e). 

(f)  Other  applications.  The 
amendments  move  the  existing 
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delegations  found  in  §  303.7(a)(l-5)^  and 
§  303.7(b)  to  §  303.7(f)(1).  with  only 
minor  changes.  The  division  and  the 
rf:t;ions  now  have  the  authority  to  act 
upon  apphcations  seeking  to  estabhsh 
temporary  banking  facilities  for  up  to 
nmety  days  rather  than  the  current 
restriction  on  delegated  authority  to  act 
on  applications  seeking  to  establish 
such  facilities  for  one  month.  The 
division  and  the  regions  also  now  have 
the  authority  both  to  approve  and  to 
deny  applications  for  "phantom"  bank 
mergers  (except  where  any  of  the 
merging  institutions  has  deposits 
insured  by  the  FSL.IC  and  the 
transaction  would  result  in  a  substantial 
volume  of  deposits  insured  by  the  FSLIC 
becoming  deposits  insured  by  the  FDIC 
or  vice  versa),  applications  for  deposit 
insurance  filed  in  connection  with 
"phantom"  bank  mergers  and  requests 
to  establish  a  management  official 
interlock  pursuant  to  12  CFR  348.4(b)(3). 
The  Board  feels  that  there  is  no  reason 
to  restrict  the  exercise  of  delegated 
authority  on  these  applications  to  the 
authority  only  to  approve.  The 
amendments  restrict  the  delegation  of 
authority  to  approve  or  deny 
applications  for  acquisition  of  stock  in 
foreign  banks  to  the  division  based  on 
the  Board's  conclusion  that  these 
applications  are  not  routine  and  present 
some  unique  policy  issues  better 
handled  at  the  division  level. 

Section  303.8    Other  delegations  of 
authority. 

F.xcept  for  newly  designated 
§  303.8(a),  which  was  formerly  found  at 
§  3U3.7(c)(7),  existing  §  303. His 
redesignated  §  303.8.  Current  §  303.11(i) 
has  been  deleted  since  the  statute  which 
imposed  time  deposit  withdrawal 
penalties  has  sunset.  The  Board  has 
delegated  additional  authority  to  the 
division  and  the  regions  to  act  on  the 
routine  disclosure  matters  pursuant  to  12 
CFR  335.703  (confidential  treatment  to 
be  accorded  to  information  required  to 
be  filed  in  a  disclosure  report)  and  to  12 
CFR  335.204(el  (disclosure  to 
departments  and  agencies  of  the  United 
States  of  otherwise  confidential 
information  submitted  in  copies  of 
preliminary  proxy  solicitation  material). 

Section  303.9    Delegation  of  authority 
to  act  on  certain  enforcement  matters. 

Under  the  existing  delegations,  the 
Board  of  Review  has  the  authority  to  act 
on  certain  enforcement  matters,  such  as 


'-  Ctirrpni  §  303.7(8l|6)  has  been  deleted  since  the 
amt'ndmenis  do  not  differentiale  l)etween 
upplicdtionR  lo  establi.sh  inilial  remote  service 
facdilies  and  those  lo  establish  such  facilities  other 
than  an  initial  remote  service  facility. 


issuing  notices  of  charges  and  of  hearing 
pursuant  to  section  8(b)  of  the  Act  (12 
U.S.C.  1818(b)).  issuing  certain 
stipulated  section  8(b),  and  other 
stipulated  orders,  issuing  notices  of 
assessments  of  civil  money  penalties 
and  withdrawing  and  terminating  such 
assessments,  issuing  capital  directives, 
and  accepting  written  agreements.  The 
existing  delegations  also  impose 
conditions  and  limitations  on  the 
authority  of  the  division  and  the  regions 
to  accept  stipulated  orders  and  to 
terminate  outstanding  orders. 

Since  the  Board  last  revised  the 
delegations,  the  division  and  regional 
staffs  have  gained  sufficient  experience 
operating  under  delegated  authority 
such  that  the  majority  of  the  conditions 
and  limitations  on  the  exercise  of 
delegated  authority  are  no  longer 
necessary.  The  Board  concludes  that 
additional  delegations  to  the  division 
and  the  regions  will  speed  up  the 
processing  of  enforcement  mattefs^-The 
additional  delegations  also  mean  that 
the  banks  in  need  of  corrective  action 
can  deal  directly  with  the  decision 
makers  at  the  regional  level  without 
having  to  wait  for  the  enforcement 
process  to  go  through  Washington.  DC 
staff.  The  more  efficient  processing  of 
enforcement  matters  and  the  easier 
access  to  decision  makers  will  not  only 
make  better  use  of  the  FDlC's  resources, 
but  will  help  the  FDIC  to  be  more 
responsive  to  the  needs  of  the  banking 
industry. 

Lastly,  the  amendments  condition  the 
exercise  of  delegated  authority  on 
enforcement  matters  by  the  division  and 
the  regions  upon  the  concurrent 
certification  by  officials  in  the  FDIC's 
Legal  Division  that  the  actions  taken 
under  delegated  authority  are  not 
inconsistent  with  the  Act. 

(a)  Actions  pursuant  to  section  8(a)  of 
the  Act.  In  order  to  streamline  the 
processing  of  section  8(a)  (12  U.S.C. 
1818(a))  actions  so  that  the  FDIC  acts  in 
a  more  prompt  and  responsive  manner, 
the  Board  has  delegated  additional 
authority  to  initiate  section  8(a)  actions 
to  the  division  and  the  regions.  The 
amendments  give  the  regions  the 
authority  to  issue  orders  of  correction 
where  a  respondent's  book  capital  is 
less  than  3%  of  its  total  assets  (unless 
the  bank  has  issued  any  mandatory 
convertible  debt  or  any  form  of 
secondary  capital).  Under  the 
amendments,  the  division  has  the 
authority  to  issue  orders  of  correction 
when  a  respondent's  adjusted  primary 
capital  is  less  than  3%  of  its  adjusted 
Part  325  total  assets. 

(b)  Actions  pursuant  to  section  8(b)  of 
the  4c^  The  authority  of  the  division 


and  the  regions  to  act  on  section  8(b)  (12 
U.S.C.  1818(b))  matters  is  expanded  to 
include  (1)  the  authority  to  issue  notices 
of  charges  and  (2)  the  authority  to  issue 
stipulated  orders  at  any  time  prior  to  the 
filing  by  an  administrative  law  judge  of 
proposed  findings  of  fact,  conclusions  of 
law  and  a  recommended  decision  with 
the  FDIC's  Executive  Secretary. 

(c)  Actions  pursuant  to  section  8(c)  of 
the  Act.  The  enforcement  power  granted 
by  section  8(c)  of  the  Act  (12  U.S.C.  1818 
(c))  enables  the  FDIC  to  issue  temporary 
cease-and-desist  orders,  which  are 
effective  upon  service,  where  violations 
of  law  or  unsafe  and  unsound  practices 
threaten  the  respondent  bank's  solvency 
or  the  interests  of  its  depositors.  Since 
the  purpose  behind  section  8(c)  calls  for 
prompt,  corrective  actions,  the  Board 
has  delegated  to  the  division  the 
authority  to  issue  temporary  cease-and- 
desist  orders. 

(d)  Actions  pursuant  to  section  8(e)  of 
the  Act.  The  division  has  also  been 
delegated  the  authority  to  issue  notices 
of  charges  pursuant  to  sections  8(e)  (1). 
(2)  and  (3)  of  the  Act  (12  U.S.C.  1818(e) 
(1),  (2)  and  (3))  and  to  agree  to  stipulated 
orders  of  removal  and  prohibition  at  any 
time  prior  to  the  filing  by  an 
administrative  law  judge  of  proposed 
findings  of  fact,  conclusions  of  law  and 
a  recommended  decision  with  the 
FDIC's  Executive  Secretary. 

(e)  Actions  pursuant  to  section  8(g)  of 
the  Act.  Consistent  with  the  Board's 
policy  to  delegate  the  authority  to  agree 
to  stipulated  orders,  the  amendments 
delegate  authority  to  the  division  to 
agree  to  stipulated  orders  suspending 
and  prohibiting  an  indicted  director, 
officer  or  person  from  participating  in 
the  conduct  of  the  affairs  of  an  insured 
bank. 

(f)  Civil  money  penalties.  With  the 
restructuring  of  the  Board  of  Review,  the 
authority  to  issue  notices  of  assessments 
of  civil  money  penalties  pursuant  to 
sections  7(j)(15).  8(i).  and  18(j)  of  the  Act 
(12  U.S.C.  1817(j)(15),  1818(i)  and 
1828(j)),  section  106(b)  of  the  Bank 
Holding  Company  Act  (12  U.S.C.  1972) 
and  section  910(d)  of  the  International 
Lending  Supervision  Act  of  1923  (12 
U.S.C.  3909)  has  been  delegated  to  the 
division.  The  General  Counsel  or 
designee  retains  the  authority  to  assess 
civil  money  penalties  under  section 
7(a)(1)  of  the  Act  (12  U.S.C.  1817(a)(1)) 
for  late  filings  of  Reports  of  Condition, 
Reports  of  Income  and  any  other  reports 
required  by  the  Board  under  the 
authority  of  that  section. 

(h)  Capital  directives.  The 
amendments,  due  to  the  restructuring  of 
the  Board  of  Review,  redelegate  the 
authority  to  issue  notices  of  intent  to 
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i.ssue  capital  directives  and  to  issue 
directives  to  the  division  and  the 
r;;gions. 

(i)  Truth  in  Lending  Act.  The 
amendments  move  the  authority  to  act 
on  requests  for  relief  from  the 
requirements  for  reimbursement  under 
section  608(a)(2j  of  the  Truth  in  Lending 
Simplification  and  Reform  Act  (15  U.S.C. 
11307(e)(2))  found  in  e.\isting  §  303.8(b)  to 
newly  designated  §  303.9(!).  and.  due  to 
the  restructuring  of  the  Board  of  Review, 
redelegate  the  authority  to  act  on  such 
rt-quests  to  the  division  and  the  regions. 
The  regions  have  the  authority  to  act  on 
routine  requests,  i.e..  to  deny  requests 
where  the  estimated  amount  of 
reimbursement  is  $10,000  or  less.  The 
division  has  been  delegated  the 
authority  to  grant  requests  for  relief,  to 
deny  requests  where  the  estimated 
amount  of  reimbursement  is  greater  than 
$10,000  and  to  act  on  meritorious 
petitions  for  reconsideration  of  previous 
denials. 

(i)  Acceptance  of  written  agreements. 
Under  the  existing  delegations,  the 
Board  of  Review  has  the  authority  to 
accept  or  enter  into  written  agreements 
with  insured  banks  or  their  officials 
pertaining  to  any  matter  which  mav  be 
addressed  by  the  FDIC  pursuant  to" 
sections  8  (a)  and  (b)  of  the  Act  (12 
U.S.C.  1818  (a)  and  (b)).  The 
amendments  redelegate  this  authority  to 
the  division. 

(k)  Modifications  and  terminations. 
Under  existing  Part  303,  the  authority  of 
the  division  or  the  regions  to  modify  or 
terminate  outstanding  orders  or  pending 
administrative  enforcement  proceedings 
was  limited  and  subject  to  a  number  of 
conditions.  The  amendments  reflect  the 
Board's  determination  (1)  that  the 
person  initiating  a  proceeding  or  issuing 
an  order  should  have  the  authority  to 
modify  or  terminate  the  proceeding  or 
order  and  (2)  that  once  the  Board  has 
issued  an  order,  modifications  or 
terminations  are  better  and  more 
efficiently  handled  at  the  regional  or 
divisional  level. 

The  amendments  permit  the  Director 
to  subdelegate  to  the  regions  the 
authority  to  terminate  outstanding 
orders  and  pending  administrative 
enforcement  actions  upon  either  the 
closing  or  the  merger  of  the  respondent 
bank.  The  amendments  also  delegate  to 
the  division  and  regions  the  authority  to 
terminate  outstanding  section  8(b) 
orders  issued  by  the  Board  in  cases  of 
material  compliance  or  for  good  cause 
shown.  Authority  is  delegated  to  the 
division  to  modify  or  terminate  section 
8(a)  orders  of  correction  and  section  8(g) 
orders  of  suspension  and  prohibition 
issued  by  the  Board  and  to  terminate 
actions  pending  pursuant  to  notices  of 
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intent  to  terminate  insured  status  issued 
by  the  Board  where  the  respondent  bank 
is  either  in  material  compliance  with  the 
applicable  order  of  cori-ecUon  or  for 
good  cause  shown. 

Section  303.10    Applications  and 
enforcement  matters  where  authority  is 
not  delegated. 

Paragraph  (a)  of  existing  §  303.10  was 
revised  and  moved  to  §  303.7(a)(l)(iv) 
and  §  303.7(d)(4).  New  paragraph  (a)(1) 
of  §  303.10  was  formerlv  found  at 
§  303.11(a).  Paragraph  (a)(2)  of  newly 
designated  §  303  10.  formerly  found  "at 
§  303.10(b).  makes  clear  thai  the  Board 
may  act  on  any  application  or 
enforcement  matter  even  if  the  authority 
to  act  on  such  has  been  delegated. 

Paragraph  (b)  of  revised  §  303.10  is 
new  and  lists,  without  limiting  the 
Board's  authority,  the  applications  and 
enforcement  matters  where  the  Board 
has  not  delegated  its  authority  to  act. 
The  Board  has  retained  authority  to 
deny  merger  applications  and  to 
approve  such  applications  where  (1)  the 
resulting  bank  would  have  more  than  a 
35%  market  share,  (2)  the  Attorney 
General  has  issued  an  adverse 
competitive  factors  opinion,  or  (3)  a 
merger  transaction  between  an  FDIC- 
insured  institution  and  an  FSLlC-insured 
institution  will  result  in  a  substantial 
volume  of  deposits  insured  by  the  FSLIC 
becoming  deposits  insured  by  the  FUlC 
or  vice  versa.  The  Board  has  also 
retained  authority  to  deny  deposit 
insurance  applications  and  to  approve 
such  applications  where  the  applicant  is 
a  U.S.  branch  of  a  foreign  bank  or  has 
deposits  insured  by  FSLIC. 

Regarding  enforcement  matters,  the 
Board  has  retained  the  authority  (1)  to 
issue  administrative  orders  when 
respondents  do  not  consent  to  the 
issuance  of  the  orders.  (2)  to  issue  (i) 
orders  of  correction  when  a  respondent 
bank's  book  capital  is  at  or  above  3%  of 
total  assets  and  adjusted  primary 
capital  is  at  or  above  3%  of  adjusted 
Part  325  total  assets,  (ii)  notices  of  intent 
to  terminate  insured  status,  and  (iii) 
orders  terminating  insured  status 
pursuant  to  section  8(a)  of  the  Act  (12 
U.S.C.  1818(a)),  and  (3)  to  deny  requests 
for  modifications  or  terminations  of 
orders  issued  pursuant  to  section  8(g)  of 
the  Act  (12  U.S.C.  1818(g)). 

Section  303.11     Confirmation, 
limitations,  rescissions,  and  special 
cases. 

Existing  §  303.9  is  redesignated  as 
§  303.11  and  is  revised  to  remove  all 
references  to  the  Board  of  Review. 
Newly  designated  §  303.11  makes 
explicit  that  action  under  delegated 
authority  is  not  mandated.  As  a  result. 


the  Director  may  rescind,  in  writing,  any 
subdelegation  of  authority  to  an 
associate  director,  or  to  a  regional 
director  or  deputy  regional  director. 
Additionally,  any  subdelegate  may 
recommend  that  he  not  exercise  the 
authority  to  act  on  an  application  or 
enforcement  matter.  In  such  cases,  the 
Director  may  take  any  necessary  action. 
The  Director  may  similaHy  recommend 
that  he  not  exercise  the  authority  to  act 
on  an  application  or  enforcement  matter, 
wherein  the  Board  shall  act.  Amended 
§  303.11  retains  the  provision  of  existing 
Pari  303  that  the  conditions  to  which  the 
exercise  of  delegated  authority  are 
subject  are  procedural  in  nature  only 
and  shall  not  be  construed  as  standards 
or  criteria  which  will  be  used  in 
determining  the  merits  of  a  specific 
application  or  enforcement  matter. 
Paragraph  (c)  of  §  303.11  also  retains  the 
provision  of  existing  Part  303  that  any 
aggrieved  party  or  person  may  request 
the  Board  to  review  any  action  taken 
under  delegated  authority. 

Technical  .Amendments 

Part  303 

The  amendments  expand  the 
"Definitions"  paragraph  of  Part  303 
(§  303.0(b))  to  include  terms  used  in  the 
revised  delegations.  The  revisions  to 
§  303.2  are  the  result  of  moving  the 
definition  for  "remote  service  facilities" 
out  of  §  302.2  and  into  the  "Definitions" 
paragraph.  §  303.0fb)(16).  Paragraphs  (b) 
and  (e)  of  §  303.6  have  been  amended  to 
delete  all  references  to  the  Board  of 
Review  and  to  add  associate  directors 
of  the  division  and  deputy  regional 
directors  as  officials  to  whom  authority 
to  act  on  certain  matters  have  been 
delegated  by  the  Board.  Section  303.8 
(delegations  to  the  Board  of  Review)  has 
been  removed  and  §§303.9.  303.11,  and 
303.13  have  been  redesignated  as 
§§  303.11,  303.8  and  303  12  for 
clarification  purposes. 

Part  308 

Part  308  of  the  FDIC's  rules  and 
regulations  (12  CFR  Part  308)  sets  forth 
the  FDIC's  rules  of  practice  and 
procedure  for  administrative 
enforcement  proceedings.  The 
amendments  to  Part  303  necessitate 
several  minor  changes  to  Part  308  for 
consistency  purposes 

Regulatory  Considerations 

The  above  changes  to  Part  303  and 

Part  308  are  being  made  in  an  effort  to 
handle  the  flow  of.  and  make  better  use 
of  the  FDIC's  resources  in,  processing 
applications  and  enforcement  actions. 
The  changes  do  not  create  any  insured 
bank  publication  requirements  or  affect 
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the  bank's  or  other  respondent's  right  to 
chdilenge  any  action.  The  changes  also 
do  not  impair  the  availability  of  access 
to  the  Board,  to  the  extent  it  exists 
currently  in  Part  303.  for  review  of 
dfcisjons  on  any  application  or 
enforcement  matter. 

The  amendments  to  the  regulations 
are  procedural  in  nature,  i.e..  the 
conditions  establishing  the  delegations 
are  not  standards  again.st  which  the 
ments  of  an  application  or  enforcement 
action  are  to  be  measured  to  determine 
substantively  whether  the  FDIC  should 
approve  the  application  or  proceed  with 
the  enforcement  action.  The  delegations 
are  merely  guideposts  by  which  the 
FDiC's  staff  can  determine  who  has  the 
authority  to  proceed  on  a  particular 
application  or  action.  The  changes  in  the 
delegation  of  authority  do  not  alter  any 
of  the  rights  or  obligations  of  any  bank 
or  other  respondent. 

The  amendments  are  being  published 
in  final  form  without  opportunity  for 
public  comment  under  authority  of  5 
US.C.  553(b)(A)  (Administrative 
Procedure  Act)  which  exempts  from 
required  publication  for  comment 
interpretive  rules,  general  statements  of 
policy,  and  rules  of  agency  practice  and 
procedure.  The  amendments,  which 
constitute  nonsubstantive  changes  to 
FDlCs  rules  of  practice  and  procedure, 
are  being  made  immediately  effective 
inasmuch  as  the  requirement  found  in  5 
Li.S.C.  553(d)  that  substantive  rules  be 
published  not  less  than  30  days  prior  to 
their  effective  date  is  inapplicable.  As 
these  amendments  neither  alter  existing 
nor  create  new  recordkeeping  )r 
reporting  requirements,  the  Paperwork 
Reduction  Act  \s  inapplicable.  Finally, 
the  requirements  of  the  Regulatory 
Flexibility  Act  are  inapplicable  as  the 
amendments  are  not  subject  to  required 
public  comment  under  the 
Administrative  Procedure  Act. 

List  of  Subjects 

12  CFR  Part  303 

Administrative  practice  and 
procedure,  Authority  delegations,  Bank 
deposit  insurance,  Banks,  Banking. 

12  CFR  Part  JOS 

Administrative  practice  and 
procedure,  Claims.  Courts.  Equal  access 
to  lustice,  Lawyers.  Penalties. 

For  the  reasons  set  out  above.  Parts 
303  and  306  of  Title  12  of  the  Code  of 
Federal  Regulations  are  amended  as  set 
forth  below. 


PART  303— APPLICATIONS, 
REQUESTS,  SLIBJyMTTALS. 
DELEGATIONS  OF  AUTHORITY.  AND 
NOTICES  OF  ACQUISITION  OF 
CONTROL 

1    The  authority  citation  for  Part  303 
continues  to  read  as  follows: 

Authority:  Sees.  2(5),  2(6),  2(7KJ),  2(8),  2(9 
■•Seventh"  and  "Tenth"),  2J18),  2(19).  Pub.  L. 
797.  64  Stat.  876.  881.  891.  893  as  amended  by 
Pub.  L  86-640.  74  Slat.  129:  sec.  2,  Pub.  L.  87- 
827.  76  Stat-  953;  Pub.  L  88-593,  78  Stat,  940; 
Pub.  L.  89-79:  79  Slat.  244;  sec.  1.  Pub.  L.  89- 
356.  80  StaL  7:  sec.  12(c).  Pub.  L.  89-485,  80 
Stat.  242.  sec.  3.  Pub.  L  89-597.  80  Stat.  824; 
Title  li.  sees.  201.  205.  Pub  L.  89-695.  80  Stat. 
1055;  sec.  2fb].  Pub.  L.  90-505.  82  Stat.  856; 
sees.  6(c)  (7),  (12),  (13),  Pub.  L.  95-369.  92  Stat. 
616-620;  Title  HI.  sees.  306.  3U9  and  T<tle  VI. 
sec.  602.  Pub.  L.  95-630.  92  Stat.  36~7.  3683  (12 
U.S.C.  1615,  1816.  1817(j).  1818,  1819  "Sevenlh 
and  "Tenth  ".  18E8.  1829);  Title  L  sec.  108.  Pub. 
L.  90-321,  82  Stat  150  as  amended  by  Title  IV, 
sec.  403,  Pub.  L.  93-195.  88  StaL  1517  and  Title 
VI,  sec  608,  Pub.  L.  96-221.  94  Stat,  171  {15 
U.S.C.  1607]. 

2.  Section  3i 
follows: 


r 


.0  is  revised  to  read  as 


§  303.0    Scope  and  definitions. 

[a]  Scope.  This  part  prescribes  (1) 
where  applications,  requests,  and 
notices  of  acquisition  of  control 
(hereinafter,  aiUectively.  "applications") 
should  be  filed,  (2)  the  contents  of  the 
applications  when  the  application  is  to 
be  made  by  letter,  and  (3)  the  location 
where  forms  and  instructions  may  be 
obtained  when  the  application  is  to  be 
made  on  a  form.  Part  303  also  prescribes 
procedures  to  be  followed  by  both  the 
FDIC  and  applicants  during  the  process 
of  considering  an  application.  Finally, 
this  part  sets  forth  delegations  of 
authority  by  the  FDIC's  Board  of 
Directors  to  the  Director  of  the  Division 
of  Bank  Supervision,  and  to  the 
assix;iate  directors  of  the  Division  of 
Bank  Supervision  and  to  the  regional 
directors  and  deputy  regional  directors 
to  act  on  certain  applications  and  other 
matters  and  the  conditions,  where 
applicable,  that  limit  such  delegations, 
(b)  Definitions.  For  purposes  of  this 
Part  303: 

(1)  The  term  "division"  shall  mean  the 
Division  of  Bank  Supervision. 

(2)  The  term  "Director"  shall  mean  the 
Director  of  the  Division  of  Bank 
Supervision,  or  in  the  event  the  title  of 
Director  becomes  obsolete,  any  official 
of  comparable  authority  within  the 
division. 

(3)  The  term  "associate  director"  shall 
mean  any  associate  director  of  the 
Division  of  Bank  Supervision,  or  in  the 
event  the  title  of  associate  director 
become  absolete.  any  official  of 


comparable  authority  within  the 
division. 

(4)  The  term  "regional  director"  shall 
mean  a  regional  director  (Bank 
Supervision),  or  in  the  event  the  title  of 
regional  director  becomes  obsolete,  any 
official  of  comparable  authority  within 
the  division. 

(5)  The  term  "regional  counsel"  shall 
mean  a  regional  counsel  (Bank 
Supervision),  or  in  the  event  the  title  of 
regional  counsel  become  obsolete,  any 
ofificial  of  comparable  authority  within 
the  Office  of  the  General  Counsel.  The 
duties  and  responsibilities  of  a  regional 
counsel  may  he  performed  by  the 
assistant  general  counsel  or  a  counsel  in 
the  Compliance  and  Enforcement 
Section  of  the  Office  of  the  General 
Counsel  in  the  FDIC's  Washington,  DC, 
office. 

(6)  The  term  "deputy  regional 
director"  shall  mean  a  deputy  regional 
director  (Bank  Supervision),  or  in  those 
FDIC  regions  where  there  is  no  deputy 
regional  director,  an  assistant  regional 
director  [Bank  Supervision).  In  the  event 
the  title  of  deputy  regional  director  or 
assistant  regional  director  becomes 
obsolete,  the  term  "deputy  regional 
director"  shall  then  mean  any  official  of 
comparable  authority  within  the  same 
FDIC  region  of  the  division. 

(7)  The  terras  "appropriate  FDIC 
region."  "appropriate  regional  director," 
"appropriate  deputy  regional  director" 
and  "appropriate  regional  counsel"  shall 
refer  to  the  FDIC  region,  the  Regional 
Director  (Bank  Supervision),  the  deputy 
regional  director  (Bank  Supervision), 
and  the  regional  counsel  (Bank 
Supervision),  respectively,  of  the  FDIC 
region  in  which 

(i)  The  applicant  bank,  the  proposed 
or  newly  organized  nonmember  bank, 
the  insured  branch  of  a  foreign  bank,  the 
resulting  or  assuming  bank,  or  the  bank 
in  which  stock  is  being  acquired,  as 
appropriate,  is  or  will  be  located,  or 

(ii)  A  bank. 

(A)  Which  is  the  subject  of  an 
administrative  action  or 

(B)  With  which  an  individual  who  is 
the  subject  of  an  administrative  action  is 
associated,  is  located. 

(8)  The  term  "the  Act"  shall  mean  the 
Federal  Deposit  Insurance  Act  (12  U.S.C. 
1811  et  seq.). 

(9)  The  term  "order  of  correction" 
shall  mean  findings  of  unsafe  or 
unsound  practices  or  condition  and  an 
order  of  correction  issued  under  section 
8(a)  of  the  Act  (12  U.S.C.  1818(a)), 

(10)  The  term  "section  8(a)  order" 
shall  mean  an  order  terminating  insured 
status  under  section  8(a)  of  the  Act  (12 
U.S.C.  1818(a)). 
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(11)  The  term  "notice  of  charges"  shall 
mean  a  notice  of  charges  and  of  hearing 
setting  forth  the  allegations  of  unsafe  or 
unsound  practices  and/or  violations  and 
fixing  the  time  and  place  of  the  hearing 
issued  under  section  8(b)  of  the  Art  (12 
U.S.C.  1818(b)). 

(12)  The  terms  "section  8(b)  order" 
and  "ccase-and-dessst  order  "shall  mean 
a  final  order  to  cease  and  desist  issued 
under  section  8(b)  of  the  Act  (12USC 
1818(b)). 

(13)  The  terms  "section  8(c)  order" 
and  "temporary  cease-and-desist  order" 
shall  mean  a  temporary  order  to  cease 
and  desist  issued  under  section  8(rj  of 
the  Act  (12  U.S.C.  1818(c)), 

(14)  The  term  "section  8(e)  order" 
shall  mean  a  final  order  of  removal  or 
prohibition  issued  under  section  8(e)  of 
the  Act  (12  U.S.C.  1818(e)). 

(15)  The  term  "section  8(e)(4)  order" 
and  "temporary  section  8(e)  order"  shall 
mean  a  temporary  order  of  suspension 
or  prohibition  issued  under  section 
8(e)(4)  of  the  Act  (12  U.S.C.  1818(e)(4)). 

(16)  The  term  "section  8(g)  order" 
shall  mean  an  order  of  su.spension  and 
prohibition  issued  under  section  81g)  of 
the  Act  (12  U.S.C.  1818(g)). 

(17)  The  term  "remote  service  facility" 
shall  mean  an  automated  teller  machine, 
cash  dispensing  machine,  point-of-sale 
terminal,  or  other  remote  electronic 
facility  where  deposits  are  received, 
checks  paid,  or  money  lent. 

(18)  The  term  "notice  of  assessment  of 
civil  money  penalties"  shall  mean  a 
notice  of  assessment  of  civil  penalties 
issued  pursuant  to  section  7(j)(l5).  8(i)  or 
13(j)  of  the  Act  (12  U.S.C  1817(j)(15). 
1818(i).  or  1828(j)).  section  106(b)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1972),  or  section  910(d)  of  the 
International  Lending  Supervision  Act  of 
1983  (12U,S,C,  390«), 

(19)  The  term  "final  order  to  pay" 
shall  mean  an  order  to  forfeit  and  pay 
civil  money  penalties  which  has  become 
final  and  which  has  been  issued 
pursuant  to  section  7(j)(l5),  8(i).  or  18(j) 
of  the  Act  (12  U.S.C.  1817(j)(l5).  1818(i), 
or  1828(j|).  section  106(b)  of  the  Bank 
Holding  Company  Act  (12  U.S.C.  1972), 
or  section  910(d)  of  the  International 
Lending  Supervision  Act  of  1983  (12 
U.S.C.  3909). 

(20)  The  term  "book  capital"  shall 
mean  total  equity  capital  (comprised  of 
perpetual  preferred  stock,  common 
slock,  surplus,  undivided  profits  and 
capital  reserves)  plus  allowance  for  loan 
and  lease  losses,  as  those  items  are 
defined  in  the  instructions  of  the  Federal 
Financial  Institutions  Examination 
Council  ("FFIFX")  for  the  preparation  of 
Consolidated  Reports  of  Condition  and 
Income  for  insured  banks. 


(21)  The  term  "adjusted  primary 

capital"  shall  mean  adjusted  primary 
capitdl  as  calculated  and  reflected  in  the 
FDIC's  Reports  of  Examination. 

(22)  The  term  "total  assets"  shall 
mean  total  assets  plus  allowance  for 
loan  and  lease  losses  as  those  terms  are 
defined  in  the  instructions  of  the  FFIEC 
for  the  preparation  of  Consolidated 
Reports  of  Condition  and  Income  for 
insured  banks. 

(23)  The  term  "adjusted  Part  325  total 
assets"  shall  mean  adjusted  Part  325 
total  assets  as  calculated  and  reflected 
in  the  FDIC's  Reports  of  Examination. 

(24)  Any  use  of  the  masculine, 
feminine,  or  neuter  gender  shall  be  read 
as  encompassing  all  three,  if  such  use 
would  be  appropriate. 

S  303.2    [Amended] 

3.  In  §303.2.  paragraph  (c)(1)  is 
removed  and  paragraphs  (c)(2)(i}  and 
((.)(2)(ii)  are  redesignated  as  paragraphs 
(c)(1)  and  (c)(2).  The  newly  designated 

§  303.2(c)(1)  is  amended  by  removing  the 
heading.  "Application  procedures.",  by 
removing  the  term  "303.8,"  in  the  fifth 
sentence  and  by  substituting  the  term 
"303.11"  for  the  term  "303.9"  in  the  fifth 
sentence.  The  newly  designated 
§  303.2(c)(2)  is  amended  by  removing 
everything  which  follows  first 
occurrence  of  the  word  "paragraph"  and 
t)y  inserting  "(1)  of  this  paragraph  (c)." 

4.  Section  303.6  is  amended  by 
removing  paragraph  (1),  redesignating 
paragraphs  (m)  and  (n)  as  paragraphs  (!) 
and  (m)  respectively,  and  revising 
paragraphs  (b)  and  (e)  to  read  as 
follows: 

?  303.6     Application  procedures. 

(b)  Invest jgatiuiis  and  examinations. 
With  respect  to  all  applications, 
requests,  or  submittals,  the  Board  of 
Directors,  or  the  Director,  the  associate 
director  or  the  appropriate  regional 
director  or  deputy  regional  director 
acting  under  delegated  authority,  may 
require  any  investigation  or 
examination,  or  both,  to  be  performed  as 
deemed  appropriate.  Upon  receipt  of  the 
report  of  any  investigation  or 
examination  and  any  recommendations 
based  on  the  report,  the  Board  of 
Directors,  or  the  Director,  the  associate 
director,  the  regional  director,  or  the 
deputy  regional  director  acting  within 
the  scope  of  delegated  authority,  as  the 
case  may  be.  will  take  any  action 
determined  necessarj'  or  appropriate 
under  the  circumstances. 
•         *         •        *        • 

(e)  Opportunity  to  petition  for 
rcconsiJerotion  of  a  denied  application, 
petition,  or  other  request.  (1)  Within  15 


days  of  its  receipt  of  notice  that  its 
application,  petition,  or  request  has  been 
denied,  any  applicant  may  petition  the 
FDIC  for  reconsideration  of  such 
application,  petition,  or  request  (except 
an  application,  petition  or  request 
already  previously  denied  upon 
reconsideration).  The  petition  must  be  in 
writing  and  should  (i)  specify  reasons 
why  the  FDIC  should  reconsider  its 
action  and  (ii)  set  forth  relevant, 
substantive  information  that  for  good 
cause  was  not  previously  set  forth  in  the 
application,  petition,  or  request  to  be 
reconsidered.  The  petition  should  be 
filed  with  the  appropriate  regional 
director.  If  a  particular  insured  bank  or 
insured  branch  of  a  foreign  bank  was 
not  the  subject  of  the  application, 
petition,  or  request  on  which 
reconsideration  is  sought,  the  petition 
should  be  filed  with  the  Executive 
Secretary  of  the  FDIC  at  the  FDlCs 
principal  office. 

(2)(i)  The  Director  of  the  Division  of 
Bank  Supervision  or,  where  confirmed  in 
writing  by  the  Director,  and  associate 
director  or  the  appropriate  regional 
director  or  deputy  regional  director,  or, 
in  the  case  of  a  petition  for 
reconsideration  filed  with  the  Executive 
Secretary,  the  General  Counsel  or 
designee,  shall  determine  whether  the 
petition  satisfies  paragraphs  (e)(1)  (i) 
and  (e)(1)  (ii)  of  this  section  and  shall 
promptly  notify  the  petitioner  of  such 
determination. 

(ii)  If,  pursuant  to  paragraph  (e)(2)(i), 
of  this  section,  a  petition  for 
reconsideration  is  determined  not 
satisfy  paragraphs  (e)(l)(i)  and  (e)(l)(ii) 
of  this  section,  an  applicant  may  appeal 
such  decision  to  the  Director,  and  where 
confirmed  in  writing  by  the  Director,  to 
an  associate  director,  or,  in  the  case  of  a 
petition  for  reconsideration  filed  with 
the  Executive  Secretary,  to  the 
Chairman  of  the  FDIC  or  designee.  An 
applicant  may  not  submit  additional 
information  or  evidence  with  the  appeal 
and  the  determination  by  the  Director  or 
associate  director,  or  the  Chairman  of 
the  F'DIC  or  designee  whether  the 
petition  satisfies  paragraph  (e)(l)(i)  and 
(e)(l)(ii)  of  this  section  is  final  and  not 
appealable  to  the  Board  of  Directors. 

(iii)  If  a  petition  for  reconsideration  is 
determined  to  satisfy  paragraphs 
(e)(l){i)  and  (e)(l)(ii)"of  this  section,  then 
the  previously  denied  application, 
petition,  or  request  will  be  reconsidered 
(A)  by  the  Board  of  Directors  if 
originally  denied  by  the  Board  of 
Directors,  or  (B)  by  the  Director,  or 
where  confirmed  in  writing  by  the 
Director,  by  an  associate  director,  if 
originally  denied  by  the  Director, 
associate  director,  regional  director  or 
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deputy  regional  director.  The  decisions 
by  the  Director  or  associate  director  on 
petitions  for  reconsideration  are  final 
and  not  appealable  to  the  Board  of 
Directors. 

5.  Section  303.7  is  revised  to  read  as 
follows; 

§  303.7    Delegation  of  auttiority  to  the 
Director  of  ttie  Division  of  Bank 
Supervision  and  to  the  associate  directors 
and  to  tfte  regional  directors  and  deputy 
regional  directors  to  act  on  certain 
applications,  requests,  and  notices  of 
acqtitsitions  of  control. 

The  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  has 
delegated  to  officials  in  the  Division  of 
Bank  Supervision  and  other  employees 
of  the  FDIC  the  authority  on  behalf  of 
the  Board  of  Directors  to  act  (subject  to 
the  provisions  of  §  303.11  of  this  pari)  on 
the  following  applications,  requests,  and 
notices  of  acquisition  of  control, 
(a)  Applications  for  branches 
( including  remcte  sen-ice  facilities  and 
courier  seni'ces}  and  relocations,  and 
for  trust  and  other  hanking  powers — (1 ) 
Branch  and  relocatinn  applications,  (i) 
Authority  is  delogated  to  the  Director, 
and  where  confirmed  in  writing  by  the 
Director,  to  an  associate  director,  or  to 
the  appropriate  regional  director  or 
deputy  regional  director,  to  approve 
applications  for  consent  to  establish 
t)ranch  facilities  (including  remote 
service  facilities  and  courier  services)  or 
relocations  w'here  the  applicant  satisfies 
the  requisites  listed  in  paragraph 
(a)(l)(ii!)  of  this  section  and  agrees  in 
writing  to  comply  with  any  condition 
imposed  by  the  delegate  other  than 
those  listed  in  paragraph  (al(l|(iv)  of 
this  section. 

(u)  Authority  is  delegated  to  the 
Director,  and  where  confirmed  in 
writing  by  the  Director,  to  an  associate 
director.  (A)  To  deny  applications  for 
consent  to  establish  branch  facilities 
(including  remote  service  facilities  and 
courier  services)  or  relocations  and  (B) 
To  approve  such  applications  where  the 
applicant  satisfies  the  requisites  listed 
in  paragraph  (a)(l)(iii)  of  this  section  but 
does  not  agree  in  writing  to  comply  with 
any  condition  imposed  by  the  delegate. 

(iii)  The  requisites  which  must  be 
satisfied  before  the  authority  delegated 
by  paragraphs  (a)(l)(i)  and  ("a)(l)(ii](B) 
of  this  section  to  approve  applications 
for  consent  to  establish  branch  facilities 
or  relocations  may  be  exercised  are: 

(A)  The  six  factors  set  forth  in  section 
6  of  the  Act  (12  U  S.C.  1816)  have  been 
considered  and  favorably  resolved 
(except  that  this  requisite  does  not  apply 
to  applications  to  establish  courier 
services); 


(B)  The  applicant  meets  the  capital 
requirements  set  forth  in  12  CFR  Part  325 
and  the  FDlC's  "Statement  of  Policy  on 
Capital"  or  agrees  in  writing  to  increase 
capital  so  as  to  be  in  compliance  with 
the  requirements  of  12  CFR  Part  325 
before  or  at  tlie  consummation  of  the 
transaction  which  is  the  subject  of  the 
application  (except  that  this  requisite 
does  not  apply  to  applications  to 
establish  courier  services,  remote 
service  facilities,  and  relocations  of 
branches  or  main  offices); 

(C)  Any  financial  arrangements  which 
have  been  made  in  connection  with  the 
proposed  branch  or  relocation  and 
which  involve  the  applicant's  directors, 
officers,  major  shareholders,  or  their 
interests,  are  fair  and  reasonable  in 
comparison  to  similar  arrangements  that 
could  have  been  made  with  independent 
third  parties;  and 

(D)  The  requirements  of  the  National 
Historic  Preservation  Act  (16  U.S.C. 
470).  the  National  Environmental  Policy 
Act  (42  U.S.C.  4321),  and  the  Community 
Reinvestment  Act  of  1977  (12  U.S.C.  2901 
through  2905)  and  its  applicable 
implementing  regulation  (12  CFR  Part 
345)  have  been  considered  and 
favorably  resolved  (except  that  this 
requisite  does  not  apply  to  applications 
to  establish  foreign  branches);  Provided 
However.  That  a  regional  director  or 
deputy  regional  director  is  not 
authorized  to  exercise  delegated 
authority  to  approve  applications  for 
branches  and  relocations  where  an 
organization  other  than  a  competing 
institution  has  filed  a  protest  under  the 
Community  Reinvestment  Act. 

(iv)  The  conditions  which  may  be 
imposed  by  a  delegate  in  approving 
applications  for  branches  and 
relocations  without  affecting  the 
authority  granted  under  paragraph 
(a)(l)(i)  of  this  section  are: 

(A)  The  applicant  has  obtained  all 
necessary  and  final  approvals  from  the 
appropriate  state  authority;  and 

(B)  Until  the  conditional  commitment 
of  the  FDIC  becomes  effective,  the  FDIC 
retains  the  right  to  alter,  suspend,  or 
withdraw  its  commitment  should  any 
interim  development  be  deemed  to 
warrant  such  action. 

(2)  Applications  for  consent  to 
exercise  trust  and  other  banking 
powers,  (i)  Authority  is  delegated  to  the 
Director,  and  where  confirmed  in 
writing  by  the  Director,  to  an  associate 
director,  or  to  the  appropriate  regional 
director  or  deputy  regional  director,  to 
approve  applications  for  the  FDIC's 
consent  to  exercise  trust  or  other 
banking  powers  where  the  applicant 
satisfies  the  requisities  listed  in 
paragraph  (a)(2)(iii)  of  this  section  and 
agrees  in  writing  to  comply  with  any 


other  conditions  required  by  the 
delegate. 

(ii)  Authority  is  delegated  to  the 
Director,  and  where  confirmed  in 
writing  by  the  Director,  to  an  associate 
director, 

(A)  To  deny  applications  for  trust  or 
other  banking  powers,  and 

(Bj  To  approve  such  applications 
where  the  applicant  satisfies  the 
requisites  listed  in  paragraph  (a)(2)(iii) 
of  this  section  but  does  not  agree  in 
writing  to  comply  with  other  conditions 
required  by  the  delegate. 

(iii)  The  requisites  which  must  be 
satisfied  before  the  authority  delegated 
by  paragraphs  (a)(2)(i)  and  {a)(2)(ii)(B) 
of  this  section  to  approve  applications 
for  trust  or  other  banking  powers  may 
be  exercised  are: 

(A)  The  six  factors  set  forth  in  section 
6  of  the  Act  (12  U.S.C.  1816)  have  been 
considered  and  favorably  resolved: 

(B)  The  proposed  management  of  the 
trust  or  other  banking  business  is 
determined  capable  of  satisfactorily 
handling  the  anticipated  business:  and 

(C)  In  regards  to  trust  applications 
only,  the  applicant's  board  of  directors 
has  formally  adopted  Form  114 — 
"Statement  of  Principle  of  Trust 
Department  Management." 

(b)  Merger  transactions.  (1)  Except  as 
provided  in  paragraph  (b)(5)  of  this 
section  and  in  §  303.10(b)  of  this  part, 
authority  is  delegated  to  the  Director, 
and  where  confirmed  in  writing  by  the 
Director,  to  an  associate  director,  or  the 
appropriate  regional  director  or  deputy 
regional  director,  to  approve  any 
application  for  permission  to  merge  or 
consolidate  with  any  other  bank  or. 
either  directly  or  indirectly,  to  acquire 
the  assets  of.  or  assume  the  liability  to 
pay  any  deposits  made  in.  any  other 
bank  or  branch  of  a  foreign  bank 
(hereinafter  referred  to  as  "merger 
transaction")  where: 

(i)  The  resulting  bank,  upon 
consummation  of  the  merger 
transaction,  would  not  have  more  than 
15%  of  the  individual,  partnership  and 
corporate  deposits  held  by  commercial 
banks  and/or  thrift  institutions,  as  may 
be  appropriate,  in  the  relevant 
marketts);  or 

(ii)  The  resulting  bank,  upon 
consummation  of  the  merger 
transaction,  would  not  have  more  than 
25*';.  of  the  individual,  partnership  and 
corporate  deposits  held  by  commercial 
banks  and/or  thnft  institutions,  as  may 
be  appropriate,  in  the  relevant  market(s) 
and  the  Attorney  General  has 
determined  that  the  proposed  merger 
transaction  would  not  have  a 
significantly  adverse  effect  on 
competition. 
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(2)  Except  as  provided  in  paragraph 
(b)(5)  of  this  section,  authority  is 
delegated  to  the  Director,  and  where 
conlirmed  in  wntins  by  the  Director,  to 
an  associate  director,  to  approve 
applications  for  merger  transactions 
where  the  resulting  bank,  upon 
consummation  of  the  merger 
transaction,  would  not  have  more  than 
35%  of  the  individual,  partnership  and 
corporate  deposits  held  by  commercial 
banks  and/or  thrift  institutions,  as  may 
be  appropnate.  in  the  relevant  market(s) 
and  the  Attorney  General  has 
determined  that  the  proposed  merger 
transaction  would  not  have  a 
significandy  adverse  effect  on 
competition. 

(3)  In  cases  where  applicable,  the 
delegate  will  review  any  reports  on  the 
competitive  factors  involved  in  the 
merger  transaction  that  the  Comptroller 
of  the  Currency,  the  Board  of  Governors 
of  the  Federal  Reserve  System,  and  the 
Attorney  Genera!  may  have  provided  in 
response  to  a  request  for  such  reports  by 
the  FDIC.  In  the  absence  of  a  formal 
written  opinion  by  the  Attorney 
General,  the  delegate  may  also  request 
the  FDlCs  General  Counsel  or  designee 
to  provide  a  formal  written  opinion  on 
the  question  whether  the  merger 
transaction  may  have  a  significantly 
adverse  effect  on  competition  but  the 
authority  delegated  under  paragraphs 
(b)(l)(ii)  and  (b)(2)  of  this  section  may 
not  be  exercised  in  the  absence  of  a 
formal  WTitten  opinion  by  the  .Attorney 
General  where  the  resulting  bank,  upon 
consummation  of  the  merger 
transaction,  would  have  more  than  15% 
of  the  individual,  partnership,  and 
corporate  deposits  held  by  commercial 
banks  and/or  thnft  institutions,  as  may 
be  appropriate,  in  the  relevant 
market(s). 

(4)  Subject  to  the  same  limitations 
relating  to  market  share  and  competition 
as  are  set  forth  in  paragraph  (b)(21  of 
this  section,  authority  is  delegated  to  the 
Director,  and  where  confirmed  in 
writing  by  the  Director,  to  an  associate 
director,  to  approve  any  application  for 

a  merger  transaction  between  an  FDIC- 
insured  institution  and  an  institution 
insured  by  the  Federal  Savings  and  Loan 
Insurance  Corporation  (hereinafter  the 
"FSLIC")  when  the  delegate  determines 
that  the  transaction  will  not  result  in 
(and  IS  not  part  of  a  series  of 
transactions  that  would  result  in)  a 
substantial  volume  of  deposits  insured 
by  the  FSLIC  becoming  deposits  insured 
by  the  FDIC  or  vice  versa. 

(5)  The  delegations  contained  in 
paragraphs  (b)(1),  (bK2).  and  (b|(4)  of 
this  section  to  approve  applicatwns  for 
merger  transactions  do  not  extend  to 


such  applications  (i)  falling  within  the 
scope  of  the  "probable  failure"  or 
"emergency"  provisions  of  12  U.S.C. 
1828(c)(6)  or  (n)  where  the  resulting 
bank,  upon  consummation  of  the  merger 
transaction,  does  not  meet  the  capital 
requirements  set  forth  in  12  CFR  Part  325 
and  the  FDICs  "Statement  of  Policy  on 
Capital"  (If  the  applicant  is  a  foreign 
bank,  the  delegated  authority  to  approve 
does  not  extend  to  instances  where, 
upon  consummation  of  the  merger 
transaction,  the  foreign  bank's  Insured 
branch  is  not  in  compliance  with  12  CFR 
Part  346.) 

(c)  Notices  of  acquisition  of  control. 
(1)  Authority  is  delegated  to  the 
Director,  and  where  confirmed  in 
writing  by  the  Director,  to  an  associate 
director,  or  to  the  appropnate  regional 
director  or  deputy  regional  director,  to 
issue  a  written  notice  of  the  FDICs 
intent  not  to  disapprove  an  acquisition 
of  control  of  an  insured  State 
nonmember  bank. 

(2)  The  authority  delegated  by 
paragraph  (c)(1)  of  this  section  shall 
include  the  power: 

(i)  To  act  in  situations  where 
information  is  submitted  on  acquisitions 
arising  out  of  estate  or  intestate 
succession,  bona  fide  gifts,  or 
foreclosure; 

(ii)  To  extend  notice  periods: 

(iii)  To  determine  the  informational 
adequacy  of  a  notice; 

(iv)  To  determine  whether  a  notice 
should  be  filed  under  section  7(j)  of  the 
Act  (12  U.S.C.  1817(1))  by  a  person 
acquiring  less  than  25  percent  of  any 
class  of  voting  secunties  of  an  insured 
state  nonmember  bank:  and 

(v)  To  waive  publication,  waive  or 
shorten  the  public  comment  penod.  or 
act  on  a  proposed  acquisition  of  control 
prior  to  the  expiration  of  the  public 
comment  period,  as  provided  in  12  CFR 
303.4{b)(31. 

(3)  Authority  is  delegated  to  the 
Director,  and  where  confirmed  in 
writing  by  the  Director  to  an  associate 
director,  to  disapprove  an  acquisihon  of 
control  of  an  insured  state  nonmember 
bank. 

fd)  Depos-t  insurance  applications — 
(1 )  Proposed  or  nev^iy  organized  banks. 
|i]  Authority  is  delegated  to  the  Director, 
and  where  confirmed  m  v\Titing  by  the 
Director,  to  an  associate  director,  or 
subject  to  the  limitations  set  forth  in 
paragraph  (d){l)(iii)  of  this  section,  to 
the  appropnate  regional  director  or 
deputy  regional  director,  to  approve 
applications  for  deposit  insurance  by 
proposed  or  newly  organized  banks 
where  the  applicant  satisfies  the 
requisites  listed  in  paragraph  (d)(1)(ii)  of 
this  section  and  agrees  in  writing  to 


comply  with  any  condition  imposed  by 
the  delegate  other  than  those  listed  in 
paragraph  (d)(4)  of  this  section, 

(ii)  The  requisites  which  must  be 
satisfied  before  the  authority  delegated 
by  paragraph  {d)(l)(i)  of  this  section  to 
approve  applications  for  deposit 
insurance  by  proposed  or  newly 
organized  banks  may  be  exercised  are: 

(A)  Each  of  the  six  factors  set  forth  in 
section  6  of  the  Act  (12  U.S.C.  1816)  has 
been  considered  and  favorably  resolved; 
and 

(B)  The  guidelines  set  forth  in  the 
FDICs  policy  statement,  "Applications 
for  Deposit  Insurance."  have  been 
satisfied,  including,  but  not  limited  to 
the  following: 

(?)  Equity  capital  is  not  less  than 
$1,000,000; 

[2]  Legal  fees  and  other  expenses 
incurred  in  connection  with  the  proposal 
are  determined  to  be  reasonable: 

[3]  No  unresolved  'management 
interiocks,"  as  prohibited  by  Part  348  of 
this  chapter  (12  CFR  Part  348),  exist; 

(4)  The  projected  ratio  of  equity 
capital  and  reserves  to  assets,  including 
projected  profits  and  losses,  is  al  least 
10  percent  at  the  end  of  the  third  year  of 
operation. 

(5)  Profitable  operations  are  projected 
at  least  for  the  third  year  of  operations: 

[6]  The  proposed  aggregate  di.-ect  and 
indirect  investment  in  fixed  asse'.s  is 
determined  to  be  reasonable  relative  to 
the  applicant's  proposed  equity 
capitalization,  protected  earnings 
capacity,  and  other  pertinent  bases  of 
consideration; 

(7)  Any  financial  arrangements  made 
or  propo.sed  in  connection  with  the 
proposed  bank  invohing  the  applicant's 
directors,  officers.  5  percent 
shareholders  or  their  interests  are 
determined  to  be  fair  and  made  on 
substantially  the  same  terms  as  those 
prevailing  at  the  time  for  comparable 
transactions  with  noninsiders  and  do 
not  involve  more  than  norma!  risk  or 
present  other  unfavorable  features.  The 
applicant  also  must  have  fully  disclosed, 
or  agreed  to  disclose  fully,  any  such 
arrangement  to  all  of  its  proposed 
directors  and  shareholders  prior  to  the 
opening  of  the  bank: 

[8]  Stock  finannng  arrangements 
conform  to  the  guidelines  established  in 
the  FDICs  policy  statement  on 
"Applications  for  Deposit  Insurance;" 
and 

(9)  Fidelity  coverage,  accrual 
accounting,  and  compliance  with  the 
National  Historic  Preservation  Act  (16 
U.S.C.  470).  the  National  Environmental 
Policy  Act  (42  U  S.C.  4321 ).  and  the 
Community  Reinvestment  .^ct  of  1977 
(12  U.S.C.  2901  through  2905)  and  the 
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applicable  implementing  reguLition  (12 
CFR  Part  345)  are  adequate  and 
f.ivorably  resolved  in  accordance  with 
the  guidelines  set  fortii  in  FUlC's  policy 
statement  on  "Applications  for  Deposit 
Insurance." 

(iii)  The  authority  to  approve  an 
application  may  not  be  subdelegated  to 
a  regional  director  or  deputy  rt^gional 
director  where — (A)  A  protest  under  the 
Community  Reinvestment  Act  is  filed 
(other  than  a  protest  filed  for 
competitive  reasons  by  a  financial 
institution]  or  (B)  Where, 

(/]  There  is  direct  or  indirect 
financing,  by  proposed  directors  and 
officers  and  5  percent  or  more 
shareholders,  of  more  than  75  percent  of 
the  purchase  price  of  the  stock 
subscribed  to  by  any  one  shareholder, 

[2]  There  is  aggregate  financing  of 
stock  subscriptions  in  excess  of  50 
percent  of  the  total  capital  offered,  or 

[3]  Warehoused  or  trusteed  stock 
exceeds  10  percent  of  initial  capital 
funds. 

(2)  Operating  noninsured  institutions 
or  nonfederally  insured  institutions,  (i) 
Authority  is  delegated  to  the  Director, 
and  where  confirmed  in  writing  by  the 
Director,  to  an  associate  director,  or,  for 
applicant  institutions  with  total  assets  of 
less  than  S250.0OO.0OO.  to  the  appropriate 
rf^giona!  director  or  deputy  regional 
director,  to  approve  applications  for 
deposit  insurance  by  operating 
noninsured  institutions  or  nonfederally 
insured  institutions  where  the  applicant 
satisfies  the  requisites  listed  in 
paragraph  (d)(2)(ii)  of  this  section  and 
agrees  in  writing  to  comply  with  any 
condition  imposed  by  the  delegate  other 
tiian  those  listed  in  paragraph  (d)(4)  of 
this  section. 

(ii)  The  requisites  which  must  be 
satisfied  before  the  authority  delegated 
by  paragraph  {d)(2)(i)  of  this  section  to 
approve  applications  for  deposit 
insurance  by  operation  noninsured 
Institutions  or  nonfederally  insured 
institutions  may  be  exercised  are: 

(A)  The  applicant  is  determined  to  be 
eligibile  for  federal  deposit  insurance  for 
the  class  of  institution  to  which  the 
applicant  belongs  in  the  state  (as 
defined  in  12  U.S.C.  1813(a))  in  which 
the  applicant  is  located; 

(B)  The  six  factors  set  forth  in  section 
6  of  the  Act  (12  U.S.C.  1816)  have  been 
considered  and  favorably  resolved; 

(C)  The  apphcant  meets  the  minimum 
capital  requirements  as  set  forth  in  Part 
325  of  this  chapter  (21  CFH  Part  325)  and 
the  FDlC's  "Statement  of  Policy  on 
Capital"  or  agrees  in  writing  to  increase 
capital  so  as  to  be  in  compliance  with 
the  requirements  of  12  CFR  Part  325 
before  or  at  the  time  deposit  insurance 
becomes  effective; 


(D)  All  "management  interlocks"  as 
prohibited  by  Part  348  of  this  chapter  (12 
CFR  Part  348]  have  been  resolved;  and 

(E)  The  applicant  has  no  fewer  than 
five  directors. 

(3)  Banks  withdrawing  from  Federal 
Reserve  System.  Authority  is  delegated 
to  the  Director,  and  where  confirmed  in 
writing  by  the  Director,  to  an  associate 
director,  or  to  the  appropriate  regional 
director  and  deputy  regional  director,  to 
approve  applications  for  deposit 
insurance  by  stale  nonmember  banks 
that  have  withdrawn  from  membership 
in  the  Federal  Reserve  System  where 
the  applicant  agees  in  writing  to  comply 
with  any  condition  imposed  by  the 
delegate  other  than  those  listed  in 
paragraph  (d)(4)  of  this  section  and 
satisfies  the  following  requisites; 

(i)  The  six  factors  set  forth  in  section  6 
of  the  Act  12  U.S.C.  1816)  have  been 
considered  and  favorably  resolved;  and 

(ii)  The  bank  has  agreed  to  continue 
any  corrective  program  imposed  by  the 
Board  of  Governors  of  the  Federal 
Reserve  System  or  previously  agreed  to 
by  the  bank  where  the  bank  is  not  in 
material  compliance  with  that  corrective 
program. 

(4)  Conditions  for  exercise  of 
delegated  authority.  The  conditions 
which  may  be  imposed  by  a  delegate  in 
approving  applications  for  deposit 
insurance  without  affecting  the  authority 
granted  under  paragraphs  (d)(1),  (d)(2), 
and  (d)(3)  of  this  section  are: 

(i)  The  applicant  has  provided  a 
specific  amount  and  a  specific  allocation 
of  beginning  paid-in  capital; 

(ii)  Any  changes  in  proposed 
management  or  proposed  ownership  to 
the  extent  of  5  of  more  percent  of  stock, 
including  new  acquisitions  of  or 
subscriptions  to  5  or  more  percent  of 
stock  shall  be  approved  by  the  FDIC 
prior  to  the  opening  of  the  bank; 

(iii)  The  applicant  adopts  an  accrual 
accounting  system  for  maintaining  the 
books  of  the  bank: 

(iv)  Where  applicable,  federal  deposit 
insurance  will  not  become  effective  until 
the  applicant  has  been  established  as  a 
state  bank  (not  a  member  of  the  Federal 
Reserve  System),  has  authority  to 
conduct  a  banking  business,  and  its 
establishment  and  operation  as  a  bank 
have  been  fully  approved  by  the  state 
banking  authority; 

(v)  Where  applicable,  a  registered  or 
proposed  bank  holding  company  has 
obtained  approval  of  the  Board  of 
Governors  of  the  Federal  Reserve 
System  to  acquire  voting  stock  control 
of  the  proposed  bank  prior  to  its 
opening; 

(vi)  Where  applicable,  the  applicant, 
has  submitted  any  proposed  contracts, 
leases,  or  agreements  relating  to 
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construction  or  rental  of  permanent 
quarters  to  the  regional  director  for 
review  and  comment; 

(vii)  Where  applicable,  full  disclosure 
has  been  made  to  all  proposed  directors 
and  stockholders  of  the  facts  concerning 
the  interest  of  any  insider  (one  who  is  or 
stands  to  be  a  director,  an  officer,  or  an 
incorporator  of  an  applicant  or  a 
shareholder  who  directly  or  indirectly 
controls  5  or  more  percent  of  any  class 
of  the  applicant's  outstanding  voting 
stock,  or  the  associates  and  interests  of 
any  such  person)  in  any  bank 
transactions  being  effected  or  then 
contemplated,  including  the  identity  of 
the  parties  to  the  transaction  and  the 
terms  and  costs  involved; 

(viii)  The  person(s)  selected  to  serve 
as  the  principal  operating  officer(s)  shall 
be  acceptable  to  the  regional  director: 

(ix)  The  applicant  has  obtained 
adequate  blanket  bond  coverage;  and 

(x)  Until  the  conditional  commitment 
of  the  FDIC  becomes  effective,  the  FDIC 
retains  the  right  to  alter,  suspend,  or 
withdraw  its  commitment  should  any 
interim  development  be  deemed  to 
warrant  such  action. 

(e)  Applications  pursuant  to  section  19 
of  the  Act.  (1)  Authority  is  delegated  to 
the  Director,  or  where  confirmed  in 
writing  by  the  Director,  to  an  associate 
director,  or  to  the  appropriate  regional 
director  or  deputy  regional  director,  to 
approve  applications  made  by  insured 
banks  pursuant  to  section  19  of  the  Act 
(12  U.S.C.  1829)  for  the  employment  of 
any  director,  officer,  or  employee  who 
has  been  convicted  or  is  hereafter 
convicted  of  any  criminal  offense 
involving  dishonesty  or  a  breach  of 
trust;  Provided  However.  That  authority 
"may  not  be  delegated  to  the  regional 
director  or  deputy  regional  director 
where  the  applicant  banks  primary 
supervisory  authority  interposes  any 
objection  to  such  application. 

(2)  (i)  Authority  is  delegated  to  the 
Director,  and  where  confirmed  by 
writing  by  the  Director,  to  an  associate 
director,  to  deny  applications  made  by 
insured  banks  pursuant  to  section  19  of 
the  Act. 

(ii)  The  authority  delegated  under 
paragraph  (e)(2)(i)  of  this  section  shall 
be  exercised  only  upon  the  concurrent 
certification  by  the  Deputy  General 
Counsel  for  Regional  and  Corporate 
Affairs  or  the  Assistant  General  Counsel 
for  Compliance  and  Enforcement  that 
the  action  taken  is  not  inconsistent  with 
section  19  of  the  Act. 

(iii)  An  applicant  may  still  request  a 
hearing  following  a  denial  of  the 
application  under  this  paragraph  in 
accordance  with  the  provisions  of  Part 
308  of  this  chapter  (12  CFR  Part  308). 
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(f)  Other  applications.  (1)  Authoritv  is 
delegated  to  (he  Director,  and  where 
confirmed  in  writing  by  the  Director,  to 
an  associate  director,  or  to  the 
appropriate  regional  director  or  deputy 
regional  director,  to  approve  and  to 
deny  the  following  applications, 
requests  or  petitions: 

|i)  Applications  to  establish  and 
operate  any  new  teller's  window,  drive- 
in  facility,  or  any  like  office,  as  an 
adjunct  to  a  mam  office  or  a  branch 
office  (including  offices  not  considered 
branches  under  state  law); 

(ii)  Applications  to  operate  temporary 
banking  facilities  as  a  public  service  for 
a  period  not  to  exceed  ninety  days 
during  conventions.  State  and  local 
fairs,  college  registration  periods,  and 
similar  occasions,  as  well  as  during 
emergencies; 

(iii)  Applications  to  reduce  the  amount 
or  retire  any  part  of  common  or 
preferred  capital  stock,  or  retire  any  part 
of  capital  notes  or  debentures; 

(iv)  Requests  for  approval  of  any 
deviations  from  requirements  prescribed 
by  prior  delegated  action  [to  be  acted 
upon  by  the  delegate  who  acted 
previously  in  the  matter); 

(v^  Except  as  provided  in  §  303.101b] 
of  this  part,  applications  for  "phantom" 
bank  mergers  •*  and  other  mergers  which 
are  corporate  reorganizations,  i.e.. 
transactions  involving  banks  controlled 
by  the  same  holdmg  company  or 
transactions  involving  banks  and  their 
subsidiaries  which  would  have  no  effect 
on  competition  or  otherwise  have 
significance  under  relevant  statutory 
standards  as  set  forth  m  12  U.S.C. 
1828(rl: 

I  vi)  Applications  for  deposit  insurance 
filed  by  proposed  state  nonmember 
banks  which  are  formed  in  connection 
with  a  "phantom"  bank  merger;  and 

(vii)  Requests  to  establish  a 
management  official  interlock  pursuant 
to  12  CFR  348.4(b)(31  of  this  chapter. 

(2)  Authority  is  delegated  to  the 
Director,  and  where  confirmed  in 
writing  by  the  Director,  to  an  associate 
director,  to  approve  or  to  deny 
applications  for  the  acquisition  and 
holding  of  stock  or  other  evidences  of 
ownership  in  a  foreign  bank  or  other 
financial  entity  that  results  in  less  than 
25  perrent  ownership  interest  in  such 
bank  or  entity. 

6.  Section  303.8  is  revised  to  read  as 
follows: 


"  As  u.sed  in  this  Part  303.  the  term  "phantom 
tjank  merger'  applies  lo  any  mprppr  or  other 
IranMction  involvinfi  an  existirj!  nperatinR  bank 
and  d  nev*l>  charlt^red  bank  or  corporation  which  is 
for  the  purpose  of  corporate  reorganization  and 
which  woulit  hasp  no  t-ffecl  on  competition  or 
otherwise  have  significance  under  the  relevant 
slalulon  standards  as  set  forth  in  12  U.S.C.  182B(c). 


§  303.8    Other  dotegationt  of  auttionty. 

{a}  Extensions  of  time.  Authority  is 
delegated  to  the  Director,  and  where 
confirmed  in  writing  by  the  Director,  to 
an  associate  director,  or  to  the 
appropnate  regional  director  or  deputy 
regional  director,  to  approve  and  to 
deny  requests  for  extensions  of  time,  not 
to  exceed  one  year  on  any  one  request 
relating  to  the  same  application,  within 
which  lo  perform  acts  or  conditions 
required  by  prior  FDIC  action  on  bank 
applications. 

(b)  Disciosure  law  and  regulations.  (1) 
Except  as  provided  in  paragraph  fb)(2) 
of  this  section,  authority  is  delegated  to 
the  Director,  and  where  confirmed  in 
writing  by  the  Director,  to  an  associate 
director,  or  to  the  appropriate  regional 
director  or  deputy  regional  director,  to 
act  on  disclosure  matters  under  and 
pursuarit  to  sections  12.  13. 14.  17  and 
17A  of  the  Securities  Exchange  Act  of 
1934  (15  U.S.C.  78]  or  Parts  335  and  341 
of  this  chapter  (12  CFR  Parts  335  and 
3411. 

(2)  Authority  to  act  on  disclosure 
matters  is  retained  by  the  Board  of 
Directors  when  such  matters  involve: 

(i]  Exemption  from  disclosure 
requirements  pursuant  to  section  12[h) 
of  the  Securities  Exchange  Act  of  1934 
(15  U.S.C.  781(hJ]: 

(ii]  Exemption  from  tender  offer 
requirements  pursuant  to  section 
14(d)(8)  of  the  Securities  Exchange  Act 
ofl934(15U.S.C.  78n(d)(8));or 

(iii)  Exemption  from  registration 
requirements  pursuant  to  section 
17A(c)(l)  of  the  Securities  Exchange  Act 
of  1934  (15  U.S.C.  78q-l(c)(lj]. 

(c)  Security  devjces  and  procedures 
and  hank  serxice  arrangements. 
Authority  is  delegated  to  the  Director, 
and  where  confirmed  in  writing  by  the 
Director,  to  an  associate  director,  or  to 
the  appropriate  regional  director  or 
deputy  regional  director,  to  administer 
the  provisions  of  Part  326  of  this  chapter 
[12  CFR  Part  326). 

(dj  in  emerpencies.  For  the  purpose  of 
assuring  the  performance  of.  and 
continuity  m  ;he  management  functions 
and  activities  of  the  FDIC.  the  Board  of 
Directors  has  delegated,  to  the  extent 
deemed  necessan,-.  authority  with 
respect  to  the  management  of  the  FDIC's 
affairs,  to  certain  designated  officers, 
such  authority  to  be  exercised  only  in 
the  event  of  an  emergency  involving  an 
enemy  attack  on  the  continental  United 
States  or  other  warlike  occurrence 
which  renders  the  Board  of  Directors 
unable  to  perform  the  management 
functions  and  activities  normally 
performed  by  it. 

(e)  Compelit.H'e  factor  reports.  (1) 
Authority  is  delegated  to  the  Director. 


and  where  confirmed  by  the  Director,  lo 
an  associate  director,  or  to  the  regional 
director  or  deptiu  regional  director  in 
the  appropriate  FDIC  region  in  which 
the  applicant  bank  *  is  located,  to 
furnish  required  reports  to  the  Board  of 
Governors  of  the  Federal  Reserve 
System  or  the  Comptroller  of  the 
Currency  on  the  competitive  factors 
involved  in  any  "phantom"  bank  merger 
and  other  mergers  that  are  corporate 
reorganizations  (;.e..  transactions 
involving  banks  controlled  by  the  same 
holding  companv  or  transactions 
involving  banks  and  their  subsidiaries 
which  would  have  no  effect  on 
competition  or  otherwise  have 
significance  under  relevant  statutory 
standards  as  set  forth  in  12  U.S.C. 
1828(c]). 

(2]  Authority  is  delegated  to  the 
Director,  and  where  confirmed  in 
writing  by  the  Director,  to  an  associate 
director,  to  furnish  to  the  Board  of 
Governors  of  the  Federal  Reserve 
System  or  the  Comptrolier  of  the 
Currency  reports  on  the  competitive 
factors  involved  in  anj  merger  required 
to  be  approved  by  one  of  those  agencie.s, 
if  the  division  is  of  the  view  that  the 
proposed  merger  would  have  no 
significant  effects  on  competition. 

(f)  Deposit  agreements  for  pledge  of 
assets  by  foreign  banks.  (1)  Authority  is 
delegated  to  the  Di.'-ector.  and  where 
confirmed  in  wntmg  by  the  Director,  to 
an  associate  director,  or  to  the 
appropnate  re«ionai  director  or  deputy 
regional  director,  to  enter  into  deposit 
agreements  with  foreign  banks  and 
depositories  m  connection  with  the 
pledge  of  asset  requirements  pursuant  to 
12  CFR  346.19. 

(2)  .Authority  is  delegated  to  the 
Genera!  Counsel  or  designee  to  modify 
the  terms  of  the  model  deposit 
agreement  used  for  such  deposit 
agreements. 

(g)  National  Historic  Preservation 
■^cL  (1)  Authority  is  delegated  to  the 
Director,  and  where  confirmed  in 
writing  by  the  Director,  to  an  associate 
director,  or  to  the  appropriate  regional 
director  or  deputy  regional  director,  to 
enter  into  memoranda  of  agreement 
pursuant  to  regulations  of  the  Advisory 
Council  of  Historic  Preservation  which 
implement  the  National  Historic 
Preservation  Act  (16  U.S.C.  470J. 

(2)  The  Director  may  limit  the 
delegation  of  authority  to  the  associate 
director,  the  regional  director  or  deputy 


"  As  used  in  parafiraWi  idlll)  of  this  section,  the 
term    applicant  buni    means  the  bank  which  it 
applying  for  merger  .approval  either  lo  the  Board  of 
Governors  of  the  Federal  Reserve  System  or  to  the 
ComptroltOT  of  the  Cinrency. 
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regiondl  director  to  applications  wherein 
the  applicant  has  agreed  in  writing  to 
conditions  relating  to  the  National 
Historic  Preservation  Act  which  may  be 
imposed  by  the  FDIC. 

7.  Section  303.9  is  revised  to  read  as 

follows: 

§  303.9    Delegation  of  authority  to  act  on 
certain  enforcement  matters. 

The  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  has 
delegated  to  officials  in  the  Division  of 
Bank  Supervision  and  other  employees 
of  the  FDIC  the  authority  on  behalf  of 
the  Board  of  Directors  to  act  (subject  to 
the  provisions  of  §  303.11  of  this  part)  on 
the  following  enforcement  matters. 

(a)  Actions  pursuant  to  section  8(a)  of 
tht'Act(12U.S.C.  W18(a}).  (1)  Authority 
delegated  to  the  Director,  and  where 
confirmed  in  writing  by  the  Director,  to 
an  associate  director,  or  to  the 
appropriate  regional  director  or  deputy 
regional  director,  to  issue  orders  of 
correction  when  the  respondent  bank's 
book  capital  is  less  than  3%  of  total 
assets;  Provided  However.  That 
authority  may  not  be  delegated  to  the 
regional  director  or  deputy  regional 
director  whenever  the  respondent  bank 
has  issued  any  mandatory  convertible 
debt  or  any  form  of  secondary  capital 
( ;uch  as  limited  life  preferred  stock/ 
subordinated  notes  and  debentures). 

(2)  Authority  is  delegated  to  the 
Cirector,  and  where  confirmed  in 
writing  by  the  Director,  to  an  associate 
director,  to  issue  orders  of  correction 

w  hen  the  respondent  banks  adjusted 
primary  capital  is  less  than  3"*  of 
adjusted  Part  325  total  assets. 

(3)  The  authority  delegated  under 
paragraphs  (a  j(l  ]  and  (a|(2)  of  this 
section  shall  be  exercised  only  upon  the 
concurrent  certification  by  the  Deputy 
General  Counsel  for  Regional  and 
Corporate  Affairs  or  the  Assistant 
General  Counsel  for  Compliance  and 
Enforcement,  or.  in  cases  where  a 
regional  director  or  deputy  regional 
director  issues  orders  of  correction,  by 
the  appropriate  regional  counsel,  that 
the  allegations  contained  in  the  findings 
of  unsafe  or  unsound  practices  or 
conditions,  if  proven,  constitute  a  basis 
for  the  issuance  of  an  order  of  correction 
pursuant  to  section  8(a)  of  the  Act  (12 
L'.S.C.  1818(a)). 

(b)  Actions  pursuant  to  section  8(b)  of 
the  Act  (12  U.S.C.  1818(bj).  (1)  Authority 
is  delegated  to  the  Director,  and  where 
confirmed  in  writing  by  the  Director,  to 
an  associate  director,  or  to  the 
appropriate  regional  director  or  deputy 
regional  director,  to  issue: 

(i)  Notices  of  charges  and 

(ii)  Cease-and-desist  orders  (with  or 
without  a  prior  notice  of  charges)  where 


the  respondent  bank  or  individual 
respondent  consents  to  the  issuance  of 
the  cease-and-desist  order  prior  to  the 
filing  by  an  administrative  law  judge  of 
proposed  findings  of  fact,  conclusions  of 
law  and  a  recommended  decision  with 
the  Executive  Secretary  of  the  FDIC. 
(2)  The  authority  delegated  under 
paragraph  (b)(1)  of  this  section  shall  be 
exercised  only  upon  the  concurrent 
certification  by  the  Deputy  General 
Counsel  for  Regional  and  Corporate 
Affairs  or  the  Assistant  General  Counsel 
for  Compliance  and  Enforcement,  or,  in 
cases  where  a  regional  director  or 
deputy  regional  director  issues  the 
notice  of  charges  or  the  stipulated 
cease-and-desist  order,  by  the 
appropriate  regional  counsel,  that  the 
allegations  contained  in  the  notice  of 
charges,  if  proven,  constitute  a  basis  for 
the  issuance  of  a  notice  of  charges 
pursuant  to  section  8(b)  of  the  Act  (12 
U.S.C.  1818(b))  or  that  the  stipulated 
cease-and-desist  order  is  authorized 
under  section  8(b)  of  the  Act  and  is  a 
cease-and-desist  order  which  has 
become  final  for  purposes  of 
enforcement  pursuant  to  the  Act, 

(c)  Actions  pursuant  to  section  8(c)  of 
the  Act  (U  U.S.C.  1818(c)).  (1)  Authority 
is  delegated  to  the  Director,  and  where 
confirmed  in  writing  by  the  Director,  to 
an  associate  director,  to  issue  temporary 
cease-and-desist  orders. 

(2)  The  authority  delegated  under 
paragraph  (c)(1)  of  this  section  shall  be 
exercised  only  upon  the  concurrent 
certification  by  the  Deputy  General 
Counsel  for  Regional  and  Corporate 
Affairs  or  the  Assist?  it  General  Counsel 
for  Compliance  and  Enforcement  that 
the  action  is  not  inconsistent  with 
section  8(c)  of  the  Act  (12  U.S.C.  1818(c)) 
and  the  temporary  cease-and-desist 
order  is  enforceable  in  a  United  States 
District  Court. 

(d)  Actions  pursuant  to  section  8(e)  of 
the  Act  (12  U.S.C.  1818(e)).  (1)  Authority 
is  delegated  to  the  Director,  and  where 
confirmed  in  writing  by  the  Director,  to 
an  associate  director,  to  issue  (i)  notices 
of  intent  to  remove  an  individual  from 
office  or  to  prohibit  an  individual  from 
further  participation  in  the  conduct  of 
the  affairs  of  an  insured  bank  pursuant 
to  sections  B(e)  (1),  (2),  and  (3)  of  the  Act 
(12  U.S.C.  1818(e)  (1),  (2),  and  (3))  and  (ii) 
orders  of  removal,  suspension  or 
prohibition  from  participation  in  the 
conduct  of  the  affairs  of  an  insured  bank 
where  the  individual  consents  to  the 
issuance  of  such  orders  prior  to  the  filing 
by  an  administrative  law  judge  of 
proposed  findings  of  fact,  conclusions  of 
law  and  a  recommended  decision  with 
the  Executive  Secretary  of  the  FDIC. 

(2)  The  authority  delegated  under 
paragraph  (d)(1)  of  this  section  shall  be 


exercised  only  upon  the  concurrent 
certification  by  the  Deputy  General 
Counsel  for  Regional  and  Corporate 
Affairs  or  the  Assistant  General  Counsel 
for  Compliance  and  Enforcement  that 
the  allegations  contained  in  the  notice  of 
intent,  if  proven,  constitute  a  basis  for 
the  issuance  of  a  notice  of  intent 
pursuant  to  section  8(e)  of  the  Act  or 
that  the  stipulated  section  8(e)  order  is 
not  inconsistent  with  section  8(e)  of  the 
Act  and  is  an  order  which  has  become 
final  for  purposes  of  enforcement 
pursuant  to  the  Act. 

(e)  Actions  pursuant  to  section  8(g)  of 
the  Act  (12  U.S.C.  1818(g)).  (1)  Authority 
is  delegated  to  the  Director,  and  where 
confirmed  in  wribng  by  the  Director,  to 
an  associate  director,  to  issue  orders  of 
suspension  and  prohibition  to  an 
indicted  director,  officer  or  person 
participating  in  the  conduct  of  the 
affairs  of  an  insured  bank  when  such 
director,  officer  or  person  consents  to 
the  suspension  or  removal. 

(2)  The  authority  delegated  under 
paragraph  (e)(1)  of  this  section  shall  be 
exercised  only  upon  the  concurrent 
certification  by  the  Deputy  General 
Counsel  for  Regional  and  Corporate 
Affairs  or  the  Assistant  General  Counsel 
for  Compliance  and  Enforcement  that 
the  action  taken  is  not  inconsistent  with 
section  8(g)  of  the  Act  (12  U.S.C. 
1818(g)). 

(f)  Actions  pursuant  to  section  8(p)  of 
the  Act  (12  U.S.C.  1818(p)).  (1)  Authority 
is  delegated  to  the  Executive  Secretary 
to  issue  consent  orders  terminating  the 
insured  status  of  insured  banking 
institutions  that  have  ceased  to  engage 
in  the  business  of  receiving  deposits 
other  than  trust  funds  pursuant  to 
section  8(p)  of  the  Act  (12  U.S.C, 
1818(p)). 

(2)  The  authority  delegated  under 
paragraph  (f)(1)  of  this  section  shall  be 
exercised  only  upon  the 
recommendation  and  concurrence  of  the 
Director  or  associate  director  and  the 
Deputy  General  Counsel  for  Regional 
and  Corporate  Affairs  or  the  Assistant 
General  Counsel  for  Compliance  and 
Enforcement  that  the  action  taken  is  not 
inconsistent  with  section  8(p)  of  the  Act. 

(g)  Civil  money  penalties.  (l)(i)  Except 
as  provided  for  in  paragraph  (g)(2)  of 
this  section,  authority  is  delegated  to  the 
Director,  and  where  confirmed  in 
writing  by  the  Director,  to  an  associate 
director,  to  issue  notices  of  assessment 
of  civil  money  penalties. 

(ii)  The  authority  delegated  under 
paragraph  (g)(l)(i)  of  this  section  shall 
be  exercised  only  upon  the  concurrent 
certification  by  the  Deputy  General 
Counsel  for  Regional  and  Corporate 
Affairs  or  the  Assistant  General  Counsel 
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for  Compliance  and  Enforcement  that 
the  allegations  contained  in  the  notice  of 
assessment,  if  proven,  constitute  a  basis 
for  assessment  of  civil  money  penalties. 
^  (2)  Authority  is  delegated  to  the 
General  Counsel  or  designee  for  the 
levying  and  enforcement  of  civil  money 
penalties  under  section  7(al(l )  of  the  Act 
(12  U.S.C.  1817(a)(1))  for  the  late  filing  of 
Reports  of  Condition  and  Report  of 
Income,  and  such  other  reports  as  the 
Board  of  Directors  may  require  under 
the  authority  of  that  section.  In  the 
exercise  of  the  delegated  authority,  the 
General  Counsel  or  designee  shall 
consult  with  the  Director  or  Associate 
Director  before  imposing  any  penalty. 

(h)  Capitol  directives.  (1)  Authority  is 
delegated  to  the  Director,  and  where" 
confirmed  in  writing  by  the  Director,  to 
an  associate  director,  or  to  the 
appropriate  regional  director  or  deputy 
regional  director,  to  issue 

(i)  Notices  of  intent  to  issue  directives 
and 

(ii)  Directives  to  insured  state 
nonmember  banks  that  fail  to  maintain 
capital  in  accordance  with  the 
requirements  for  contained  in  Part  325  of 
this  chapter  (12  CFR  Part  325). 

(2)  The  authority  delegated  under 
paragraph  (h)(1)  of  this  section  shall  be 
exercised  only  upon  the  concurrent 
certification  by  the  Deputy  Genera! 
Counsel  for  Regional  and  Corporate 
Affairs  or  the  Assistant  General  Counsel 
for  Compliance  and  Enforcement,  or  in 
cases  where  a  regional  director  or 
deputy  regional  director  issues  the 
notice  of  intent  to  issue  capital 
directives  or  directives,  by  the 
appropriate  regional  counsel,  that  the 
action  taken  is  not  inconsistent  with  the 
Act  and  Part  325. 

(i)  Truth  in  Lending  Ad.  (1)  Authority 
is  delegated  to  the  Director,  and  where" 
confirmed  in  writing  by  the  Director,  to 
an  associate  director,  or  to  the 
appropriate  regional  director  or  deputy 
regional  director,  to  deny  requests  for 
relief  from  the  requirements  for 
reimbursement  under  section  608(a)(2) 
of  the  Truth  in  Lending  Simplification 
and  Reform  Act  (15  L'.S.C.  1607(e)(2)); 
Provided  However.  That  a  regional 
director  or  deputy  regional  Director  are 
not  authorized  to  deny  any  request 
where  the  estimated  amount  of 
reimbursement  is  greater  than  SlCOOO. 

(2)  Authority  is  delegated  to  the 
Director,  and  where  confirmed  in 
writing  by  the  Director,  to  an  associate 
director. 

(i)  To  grant  requests  for  relief  from  the 
requirements  for  reimbursement  under 
section  608(a)(2)  of  the  Truth  in  Lending 
Simplification  and  Reform  Act  (15  U.S.C. 
1670(e)(2))  and 


(ii)  To  act  on  petitions  for 
reconsiderations  of  any  action  taken 
under  paragraphs  (i)(l)  and  (i)(2)  of  this 
section 

(3)  The  authority  delegated  under 
paragraphs  (i)(l)  and  [i)(2)(i)  of  this 
section  shall  be  exercised  only  upon  the 
concurrent  certification  by  the  Deputy 
General  Counsel  for  Regional  and 
Corporate  Affairs  or  the  Assistant 
Genera!  Counsel  for  Compliance  and 
Enforcement,  or,  in  cases  where  a 
regional  director  or  deputy  regional 
director  denies  requests  for  relief,  by  the 
appropriate  regional  counsel,  that  the 
action  taken  is  not  inconsistent  with  the 
Truth  in  Lending  Simplification  and 
Reform  Act. 

(j)  Acceptance  of  ivritten  agreements. 
(1)  Authority  is  delegated  to  the 
Director,  and  where  confirmed  in 
writing  by  the  Director,  to  an  associate 
director,  to  accept  or  enter  into  any 
written  agreements  with  insured  banks, 
or  any  director,  officer,  employee,  agent, 
or  other  person  participating  in  the 
conduct  of  the  affairs  of  such  bank, 
pertaining  to  any  matter  which  may  be 
addressed  by  the  FDiC  pursuant  to 
sections  8(a)  and  (b)  of  the  .Act  (12 
U.S.C.  1818(a)  and  (b)). 

(2)  The  autiiority  delegated  under 
paragraph  (j)(lj  of  this  section  shall  be 
exercised  only  upon  the  concurrent 
certification  by  the  Deputy  General 
Counsel  for  Regional  and  Corporate 
Affairs  or  the  Assistant  General  Counsel 
for  Compliance  and  Enforcement  that 
the  action  taken  is  not  inconsistent  with 
sections  8(a)  and  (b)  of  the  Act 

(k)  Modifications  and  terminations  of 
enforcement  actions — (1)  Upon  failure 
or  merger  of  hank.  Authority  is 
delegated  to  the  Director,  and  where 
confirmed  in  writing  by  the  Director,  to 
an  associate  director,  or  to  the 
appropriate  regional  director  or  deputy 
regional  director,  to  terminate 
outstanding  section  8(a).  section  8(b) 
and  section  8(cj  orders  and  to  terminate 
actions  which  are  pending  pursuant  to 
sections  8(a).  8(b),  and  8(cJ  of  the  Act  (12 
U.S.C.  1818  (a),  (b).  (c))  when  the  bank  is 
closed  by  a  federal  or  state  authority  or 
merges  into  another  institution. 

(2)  Section  8/a)  actions  (12  U.S.C. 
1818(a)).  (i)  Authority  is  delegated  to  the 
Director,  and  where  confirmed  in 
writing  by  the  Director,  to  an  associate 
director,  to  modify  or  terminate  orders 
of  correction  issued  by  the  Board  of 
Directors  pursuant  to  section  8(a)  of  the 
Act  (12  use.  1818(a))  where  either  the 
respondent  bank  is  in  material 
compliance  with  the  order  of  correction 
or  for  good  cause  shown. 

(ii)  In  cases  where  the  Board  of 
Directors  has  issued  a  notice  of  intent  to 
terminate  insured  status  pursuant  to 


section  8(a)  of  the  Act  (12  U.S.C 
1818(a)).  authority  is  delegated  to  the 
Director,  and  where  confirmed  in 
writing  by  the  Director,  to  an  associate 
director,  to  terminate  the  actions 
pending  pursuant  to  that  notice  of  intent 
to  terminate  insured  status  where  either 
the  respondent  bank  is  in  material 
compliance  with  the  applicable  order  of 
correction  or  for  good  cause  shown. 

(3)  Section  8(b)  orders  issued  by  the 
Board  of  Directors.  Authority  is 
delegated  to  the  Director,  and  where 
confirmed  in  writing  by  the  Director,  to 
an  associate  director,  or  to  the 
appropriate  regional  director  or  deputy 
regional  director,  to  terminate 
outstanding  section  8(b)  orders  issued 
by  the  Board  of  Directors  where  either 
material  compliance  with  the  section 
8(b)  order  has  been  achieved  by  the 
respondent  bank  or  individual 
respondent  or  for  good  cause  shown. 

(4)  Section  8(g)  orders  issued  by  the 
Board  of  Directors.  Authority  is 
delegated  to  the  Director,  and  where 
confirmed  in  writing  by  the  Director,  to 
an  associate  director,  to  approve 
requests  for  modifications  or 
terminations  of  section  8(g)  orders 
issued  by  the  Board  of  Directors. 

(5)  Other  matters  not  specifically 
addressed.  For  all  other  outstanding 
orders  or  pending  actions  not 
specificallv  addressed  in  paragraphs 
(k)(l).  (k!!2).  (k|i3)and(k|(4)ofthis 
section,  the  delegations  of  authority 
contained  in  paragraphs  (a)(1)  and 
(a)(2).  (b)(1).  {c)(l).  (did),  (e)(1).  {g){l). 
and  (gl(2).  (h)(1),  {i)(l)  and  i(2).  and  (j){l) 
of  this  section  shall  be  construed  to 
include  the  authority  to  modify  or 
twminate  any  outstanding  order, 
directive  or  agreement,  as  may  be 
appropriate,  issued  pursuant  to 
delegated  authority  and  to  terminate 
any  pending  action  (including 
withdrawal  of  notice  of  charges) 
initiated  pursuant  to  delegated 
authority. 

(6)  Certification.  Any  modifications  or 
terminations  pursuant  to  paragraphs 
(k)(l).  (k)(2).  (k)(3).  (k)(4).  and  fk)(5)  of 
this  section  shall  be  exercised  only  upon 
the  concurrent  certification  by  the 
Deputy  General  Counsel  for  Regional 
and  Corporate  Affairs  or  the  Assistant 
General  Counsel  for  Compliance  and 
Enforcement,  or  in  cases  where  a 
regional  director  or  deputy  regional 
director  acts  under  delegated  authority, 
by  the  appropriate  regional  counsel,  that 
the  action  taken  is  not  inconsistent  with 
the  Act. 

(I)  Enforcement  ofoustanding  orders. 
After  consultation  with  the  Director,  or 
associate  director,  or  the  appropriate 
regional  director  or  deputy  regional 
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director,  as  may  be  appropriate,  the 
General  Counsel  or  designee  is 
authorized  to  initiate  and  prosecute  any 
action  to  enforce  any  effective  and 
outstanding  order  or  temporary  order 
issued  under  12  U.S  C.  1817, 1818. 1820, 
1828(i),  1829.  1972,  or  3909(d).  or  any 
provision  thereof,  in  the  appropriate 
United  States  District  Court. 

8.  Section  ,303.10  is  revised  to  read  as 
follows: 

§  303.10    AppHcattons  and  enforcement 
matters  where  authority  is  not  delegated. 

(a)  Authority  not  specifically 
delegated  is  retained  by  the  Board  of 
Directors  (1)  Except  as  otherwise 
provided  in  this  part,  or  with  respect  to 
matters  which  generally  involve 
conditions  or  circumstances  requiring 
prompt  action  in  the  field  for  the  better 
protection  of  the  interests  of  the  FDIC 
and  to  achieve  flexibility  and  expedition 
in  its  operations  and  in  the  exercise  of 
Its  functions  in  connection  with  the 
FDlC's  litigation  and  liquidation  matters 
and  with  the  payment  of  claims  for 
insured  deposits,  the  Board  of  Directors 
does  not  delegate  its  authority-  and  no 
delegations  of  final  authority  are  made 
by  the  Board  of  Directors.  Any  person 
having  a  proper  and  direct  concern 
therein  may  ascertain  the  scope  of 
authority  of  any  officer,  agent,  or 
employee  of  the  FDIC  by  communicating 
with  the  Executive  Secretary  of  the 
FDIC. 

(2)  In  all  cases  where  authority  to  act 
on  applications,  requests  or  enforcement 
matters  listed  in  this  part  is  not 
delegated  to  the  Director,  or  to  an 
associate  director  or  a  regional  director 
or  deputy  regional  director,  the  authority 
to  act  on  such  applications,  requests,  or 
enforcement  matters  remains  vested  in 
the  Board  of  Directors  of  the  FDIC.  In 
addition,  the  Board  of  Directors  retains 
the  authority  to  act  on  any  application, 
request  or  enforcement  matter  upon 
which  any  member  of  the  Board  of 
Directors  wishes  to  act  even  if  the 
authority  to  act  on  such  application. 
request  or  enforcement  matter  has  been 
delegated. 

(b)  Appllcotions  and  recfuests. 
Without  limiting  the  Board  of  Directors' 
authority,  the  Board  of  Directors  has 
retained  the  authority  to  act  upon  the 
following  applications  and  requests: 

(1)  To  deny  applications  for  merger 
transactions,  and  to  approve 
applications  for  merger  transactions 
where: 

(i)  The  resulting  bank,  upon 
consummation  of  the  merger 
transaction,  would  have  more  than  35% 
of  the  individual  partnership  and 
corporate  deprsits  held  by  commercial 


banks  and/or  thrift  institutions,  as  may 
be  appropriate,  in  the  relevant 
market(s), 

(ii)  Irrespective  of  the  resulting  market 
share,  the  Attorney  General  has 
determined  fhatihe  proposed  merger 
transaction  may  have  a  significantly 
adverse  effect  on  competition,  or 

(iii)  Irrespective  of  the  resulting 
market  share  or  the  Attorney  General's 
opinion,  a  merger  transaction  between 
an  FDlC-insured  institution  and  an 
FSLIC-insured  institution  will  result  in 
(or  is  part  of  a  series  of  transactions  that 
would  result  in)  a  substantial  volume  of 
deposits  insured  by  the  FSLIC  becoming 
deposits  insured  by  the  FDIC  or  vice 
versa; 

(2)  To  deny  applications  for  deposit 
insurance,  and  to  approve  applications 
for  deposit  insurance  where: 

(i)  The  applicant  bank  does  not  agree 
in  writing  to  comply  with  any  condition 
imposed  by  the  FDIC, 

(ii)  The  applicant  bank  is  a  United 
States  branch  of  a  foreign  bank,  or 

(iii)  The  applicant  bank  has  deposits 
insured  by  the  Federal  Savings  and  Loan 
Insurance  Corporation;  and 

(3)  To  consider  an  application  made 
by  an  insured  bank  pursuant  to  section 
19  of  the  Act  tl2  U.S.C.  1829)  for  the 
employment  of  any  director,  officer,  or 
employee  who  has  been  convicted  or  is 
hereafter  convicted  of  any  criminal 
offense  involving  dishonesty  or  a  breach 
of  trust  following  a  hearing  held  in 
accordance  with  the  provisions  of  Part 
308  of  this  chapter  (12  CFR  Part  308). 

(c)  Enforcement  matters.  Without 
limiting  the  Board  of  Directors' 
authority,  the  Board  of  Directors  has 
retained  the  authority  to  act  upon  the 
following  enforcement  matters: 

(1)  To  issue 

(i)  Orders  of  correction  when  the 
respondent  bank's  book  capital  is  at  or 
above  3%  of  total  assets  and  adjusted 
primary  capital  is  at  or  above  3%  of 
adjusted  Part  325  total  assets, 

(ii)  Notices  of  intent  to  terminate 
insured  status  and 

(iii)  Orders  terminating  insured  status 
pursuant  to  section  8(a)  of  the  Act  (12 
U.S.C.  1818(a)): 

(2)  To  issue  cease-and-desist  orders 
pursuant  to  section  8(b)  of  the  Act  (12 
U.S.C.  1818(b))  when  the  respondent 
bank  or  individual  does  not  consent  to 
the  issuance  of  such  orders; 

(3)  To  issue  (i)  temporary  orders  erf 
suspension  and  prohibition  pursuant  to 
section  8(e)(4)  of  the  Act  (12  U.S.C. 
1818(e)(4))  and  (ii)  orders  of  removal, 
suspension  or  prohibition  from 
participation  in  the  conduct  of  the 
affairs  of  an  insured  bank  pursuant  to 
section  8(e)  pi),  (2)  and  (3)  of  the  Act  (12 
U.S.C.  1818(e)  (1).  (2)  and  (3))  when  the 


individual  does  not  consent  to  the 
issuance  of  such  orders; 

(4)  To  issue  orders  of  suspension  or 
prohibition  to  an  indicated  director, 
officer  or  person  participating  in  the 
conduct  of  the  affairs  of  an  insured  bank 
and  orders  of  removal  or  prohibition  to  a 
convicted  director,  officer  or  person 
participating  in  the  conduct  of  the 
affairs  of  an  insured  bank  pursuant  to 
section  8(g)  of  the  Art  (12  U.S.C.  1818(g)) 
when  such  director,  officer  or  person 
does  not  consent  to  the  suspension  or 
removal; 

(5)  To  issue  final  orders  to  pay  civil 
money  penalties  where  respondents  do 
not  consent  to  the  assessment  of  civil 
money  penalties  and  hearings  have  been 
held;  and 

(6)  To  deny  requests  for  modifications 
or  terminations  of  orders  issued 
pursuant  to  section  8(g)  of  the  Act  (12 
U.S.C.  1818(g)). 

9.  Section  §  303.11  is  revised  to  read 

as  follows: 

§303.11     Confirmation,  limitations, 
rescissions  and  special  cases. 

(a)  Written  confirmation,  limitations 
or  subsequent  rescission.  (1)  The 
authority  delegated  in  §§  303.7,  303.8 
and  303.9  of  this  part  by  the  Board  of 
Directors  to  the  associate  director,  the 
appropriate  regional  director  or  deputy 
regional  director  is  subject,  as  to  each 
associate  director,  regional  director  and 
deputy  regional  director,  to  written 
confirmation,  limitations,  or  subsequent 
rescission  of  any  confirmation,  by  the 
Director.  Such  written  confirmation, 
limitations  or  rescissions  shall  be  filed 
with  the  Executive  Secretary  of  the 
FDIC  at  its  offices  in  Washington.  DC, 
and  at  the  office  of  the  regional  director 
or  deputy  regional  Director  concerned, 
and  shall  be  available  for  public 
inspection  by  interested  parties. 

(2)  The  conditions  set  forth  in  this  part 
to  which  the  exercise  of  delegated 
authority  is  subject  are  procedural  in 
nature  only  and  shall  not  be  construed 
as  standards  or  criteria  which  will  be 
used  in  determining  the  merits  of  a 
specific  application,  petition,  request  or 
enforcement  matter. 

(b)  Action  under  delegated  authority 
not  mandated.  (1)  The  Director  may,  in 
writing,  rescind  the  authority  of  an 
associate  director,  regional  director  to 
act  on  an  application  request,  notice  of 
acquisition  of  control  or  enforcement 
matter,  and  may  himself  act  on  the 
same. 

(2)  (i)  An  associate  director,  regional 
director  or  deputy  regional  director  may, 
in  writing,  recommend  that  the  authority 
to  act  on  an  application,  request,  notice 
of  acquisition  of  control  or  enforcement 
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matter  not  be  exercised  by  him:  in  such 
cases  the  authority  to  act  on  such 
application,  request,  notice  of 
acquisition  of  control  or  enforcement 
matter  may  be  exercised  by  the  Director. 
The  Director  may,  in  writing, 
recommend  that  the  authority  to  act  on 
an  application,  request,  notice  of 
acquisition  of  control  or  enforcement 
matter  may  not  be  exercised  by  him:  in 
such  cases  the  Board  of  Directors  will 
act  on  the  application,  request,  notice  of 
acquisition  of  control  or  enforcement 
matter. 

(iil  A  regional  counsel  may.  in  writing. 
recommend  that  the  authority  to  act  on 
an  application  made  by  insured  banks 
pursuant  to  section  19  of  the  Act  (12 
U.S.C.  1829)  or  an  enforcement  matter 
not  be  exercised  by  him:  in  such  cases 
the  authority  to  act  in  such  enforcement 
matters  may  be  exercised  by  the  Deputy 
General  Counsel  for  Regional  and 
Corporate  Affairs  or  the  Assistant 
General  Counsel  for  Compliance  and 
Enforcement.  The  Deputy  General 
Counsel  for  Regional  and  Corporate 
Affdirs  or  the  Assistant  General  Counsel 
may.  in  writing,  recommend  that  the 
authority  to  act  on  an  application 
pursuant  to  section  19  of  the  .'\ct  or 
enforcement  matter  not  be  exercised  by 
him:  in  such  cases  the  Board  of  Directors 
will  act  on  the  application  or 
enforcement  matter. 

(iii)  Upon  determining  not  to  act  upon 
the  application,  request,  notice  of 
acquisition  of  control  or  enforcement 
matter  under  delegated  authority,  the 
deputy  regional  director,  regional 
director,  associate  director  or  the 
director,  and/or  the  regional  counsel  or 
the  Assistant  General  Counsel  for 
Compliance  and  Enforcement  or  the 
Deputy  General  Counsel  for  Regional 
and  Corporate  Affairs,  as  the  case  may 
be,  shall  forward  the  application, 
request,  notice  of  acquisition  of  control 
or  enforcement  matter  together  with  his 
recommendations  as  to  the  disposition 
of  such  application,  request,  notice  of 
acquisition  of  control  or  enforcement 
matter  to  the  appropriate  authority  as 
determined  by  the  rules  set  forth  in 
paragraphs  (b)(2)|il  and/or  (b)(2)(ul  of 
this  section. 

(c)  Request  fur  review.  Any  aggrieved 
party  or  person  may  request  the  Board 
of  Directors  to  review  any  action  taken 
under  authority  delegated  in  S§  303.7. 
303.8  and  303.9  of  this  part. 
§303.12    [Removed] 
§  303. 1 3    ( Redesignated  as  §  303. 1 2 ' 

10.  Section  303.12  is  removed  and 
303.13  is  redesignated  as  §  303.12. 


PART  308-RULES  OF  PRACTICE  AND 
PROCEDURES 

11.  The  authority  citation  for  Part  308 
continues  to  read  as  follows: 

Authority:  12  I'  S  C  1819,  15  U.S.C.  78w,  12 
use  1972.  5  U.S.C.  5M. 

§308.01    [Amended] 

12.  Section  308.01  is  amended  by 
removing  the  phrase  "303.11  and  303.13" 
in  paragraph  (b)  thereof  and  inserting  in 
its  place  the  term  "303. 9". 

13.  Section  308.03  is  amended  by 
removing  the  word  "or"  before 
paragraph  (cH2)  and  before  paragraph 
(c){2|(ii):  replacing  the  semicolon  at  the 
end  of  paragraph  (c){2)(iii)  with  a 
comma:  adding  the  word  "or"  after  that 
comma:  and  adding  new  paragraphs 
(c)(2){iii)  and  (c)(3)  to  read  as  follows: 

§  308.03    Scope. 


(c)  •   •   • 

(2)'    *   '  or  (iii)  the  provisions  of  the 
International  Lending  Supervision  Act  of 
1983.  or  (3)  any  person  for  violation  of 
the  provisions  of  the  Change  in  Bank 
Control  Act  of  1978  (12  U.S.C  1817  ()j)  or 
any  regulation  or  order  issued  pursuant 
there  to; 


B>  Orcier  of  thie  Board  of  Directors.  Dated 
at  Wdshinglon.  DC.  this  15th  day  of 
Spptem!)er.  1987 

Hoyle  L.  Robiinson. 

Executive  Secretary. 
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[FR  Doc.  87-21705  Filed  9-18-87:  8:45  am| 

BILUNG  CODE  6714-01-III 


SMALL  BUSINESS  ADMINISTRATION 

ISCFRPart  101 

(Revision  2;  Amdt  45] 

Delegation  of  Authority  To  Corxluct 
Program  Activities  in  Field  Offices 

agency:  Srr.dll  Business  Administration. 
ACTION:  Final  rule. 


SUMMARY:  This  rule  increases  the 
authority  of  the  Branch  Manager  in  the 
Sacramento,  California  Branch  Office  to 
approve  or  decline  section  7(a) 
Guaranty  Business  Loans  to  S500.000. 

In  addition  this  rule  increases  the 
authority  of  the  Assistant  Branch 
Manager  for  Finance  and  Investment  in 
Sacramento  to  approve  direct  and 
immediate  participation  section  7(a) 
Business  Loans  up  to  S250.OO0  and 
authority  to  decline  the  same  type  of 
loans  to  S:i50.000. 

The  same  official  s  authority  to 
approve  or  decline  section  7(a) 
Guaranty  Business  Loans  is  increased  to 
approve  loans  up  to  S350.0OO  and  decline 
loans  up  tu  S50(J.OOO. 

The  Assistant  Branch  Manager  for 
Finance  and  Investment  in  Sacramento 
is  also  delegated  authority  to  execute 
written  loan  authorizations  and  cancel, 
reinstate,  modify,  or  amend  loan 
authorizations,  this  person  is  also 
delegated  authority  to  extend 
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disbursement  perifKis  and  approve 
service  charges  by  participating  lenders. 

The  Assi.sfant  Branch  Manager  for 
Finance  and  Investment  in  Sacramento 
IS  delegated  authority  to  appro\e  loans 
to  Local  Development  Companies  up  to 
S5(X).000  in  cases  where  overall  project 
authority  is  less  than  S700.000. 

Increasing  the  delegated  authority  of 
these  officials  will  improve  and  speed 
program  delivery  by  placing  direct 
responsibility  for  delivering  SBA 
assistance  in  an  office  which  is  easily 
accessible  to  potential  applicants. 
EFFECTIVE  DATE:  September  9.  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Georgia  K.  Cannady.  Small  Business 
Administration.  1441  L  Street.  NW., 
Washington.  DC  20416.  Telephone  No. 
{202)  653-8538. 
SUPPLEMENTARY  INFORMATION:  Part  101 

consists  of  rules  relating  to  the  .Agency's 
organization  and  procedures;  therefore, 
notice  of  proposed  rulemaking,  public 
participation,  and  a  regulatory  flexibility 
review,  5  U.S.C.  501  ft  seq..  are  not 
required  and  this  amendment  is  adopted 
without  resort  to  those  procedures. 

List  of  Subjects  in  13  CFR  Part  101 

Authority  delegations  (Government 
agencies),  .-Xdministrative  practice  and 
procedure.  Organization  and  functions 
(Government  agencies). 

13  CFR  Part  101  is  amended  as 
follows: 

PART  101— [AMENDED} 

1.  The  authority  citation  for  Part  101 
continues  to  read  as  follows: 

.Authority:  Sf(  s,  4  and  5,  Pub.  L.  8.^-.i,i6.  ~2 
Stat.  3tt4  and  JH5  (15  V  S.C  6;?3  and  G34  as 
amendt'd):  sec.  308,  Put).  L.  85-699.  72  Stat. 
694  (15  L!  S.C  887.  as  a.^lo^ded];  sec.  5(b|(lll. 
Pub.  L  93-:>86  (Aug.  23.  1974):  and  5  U.S.C. 
552. 

§101.3-2    (Amended! 

2.  In  §  101. 3-2.  Part  1.  Section  A.  1.  a 
(131  is  revised  as  follows; 

(13)  Assistant  Branch  Man.iger/F^l. 
Gulfport.  Milwaulvfe.  Springfield.  111.,  and 
Sacramento  B.O  s  only. 

Approve — S250,("XX) 
Decline— 5350,000 

3.  In  §  101.3-2.  Part  1.  Section  A.  1,  b. 
(Ill  IS  revised  as  follows; 

(11)  Branch  Manager.  Corpus  Chnsti. 
Milwaukee.  Springfield.  III.  Springfield.  Mo.. 
and  Sacramenin 
.Approve — $,500,000 
Decline— S500.0(W 

4.  In  §  101.3-2.  Section  A.  1.  b.  (15)  is 
levised  as  follows; 


(15)  Assistant  Branch  Manaj(er/F&I. 
Milwaukee.  Springfield.  III.,  and  Sacramento 
B.O.s. 

Approve — $350,000 
Decline— S500JOOO 

5.  In  §  101.3-2.  Section  R  2,  a.  (12)  is 
revised  as  follows: 

(12)  Assistant  Branch  Manager/F&I. 
Gulfport.  Corpus  Christ!.  Milwaukee. 
Springfield.  IlL  and  Sacramento  B.O.'s  only. 

6.  In  §  101.3-2,  Section  B,  2.  B.  (12)  is 
revised  as  follows: 

(12)  Assistant  Branch  Manager/F&I, 
Gulfport.  Corpus  Cristi.  Milwaukee. 
Springfield.  111.,  and  Sacramento  B.O.'s  only. 

7.  In  §  101.3-2,  Section  B.  3.  a,  (10)  is 
revised  as  follows; 

(10)  Assistant  Branch  Manager/F&L 
Gulfport.  Corpus  Christi.  Milwaukee,  and 
Sacramento  B.O.'s. 

8.  In  §  101.3-2.  Section  B,  4,  k  is 
revised  as  follows: 

Assistant  Branch  Manager/FSl,  Gulfport, 
Corpus  Chnsti.  Milwaukee.  Springfield,  III., 
and  Sacramento  B.O.'s  only. 

9.  In  §  101.3-2,  Part  I,  Section  C.  2,  c, 
(11)  is  added  to  read: 

(11)  Assistant  Branch  Manager/F&I, 
Sacramento  RO.— $500,000. 

10.  In  §  101.3-2,  Part  IV,  Section  A,  1, 
d,  (12)  is  revised  as  follows: 

(12)  Assistant  Branch  Manager/F&l. 
Gulfport.  Corpus  Christi.  Milwaukee. 
Springfield.  111.,  and  Sacramento  B.O.'s  only. 

Dated:  September  9, 1987. 
James  Abdnor. 
A(JniinistraU/r. 
(FR  Doc.  87-21395  Filed  9-T8-87:  8:45  am] 

BILLING  CODE  8025-0 1-M 


FEDERAL  TRADE  COMMISSION 
16  CFR  Part  13 

(Docket  No.  C-32141 

Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions; 
Walgreen  Co. 

AGENCY:  Federal  Trade  Commission, 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits  among  other  things,  a 
Deerfield.  IB. -based  retail  drugstore 
chain  from  making  unsubstantiated 
advertising  claims  for  "Advil"  pain 
reliever  or  any  other  over-the-counter 
analgesic  drug  product. 


DATE:  Complaint  and  Order  issued  June 

10.  1987  ', 

FOR  FURTHER  INFORMATION  CONTACT: 

rrC/A-4002.  Donna  Siegel  Moffa. 
Washington.  DC  20,n80,  (202)  326-3084. 

SUPPLEMENTARY  INFORMATION:  On 

Monday,  March  2.  1907.  there  was 
published  in  the  Federal  Register,  52  FR 
6172,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Walgreen 
Co,,  for  the  purpose  of  soliciting  public 
comment.  Interested  parties  were  given 
sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered  its 
order  to  cease  and  desist,  as  set  forth  in 
the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

The  prohibited  trade  practices  and/or 
corrective  actions,  as  codified  under  16 
CFR  Part  13,  are  as  follows:  Subpart— 
Advertising  Falsely  Or  Misleadingly: 
Section  13,10  Advertising  falsely  or 
misleadingly;  S,13.20  Comparative  data 
or  merits;  S.13.45  Consent;  S,13.8S-75 
Use:  S, 13. 170  Qualities  or  properties  of 
product  or  service;  S,13,170-6  Analgesic; 
S, 13. 190  Results;  S.13.205  Scientific  or 
other  relevant  facts.  Subpart — 
Corrective  Actions  And/Or 
Requirements:  S. 13. 533  Corrective 
actions  and/or  requirements;  S. 13. 533-15 
Maintain  records;  S.13.533-45(a] 
Advertising  substantiation.  Subpart — 
Misrepresenting  Oneself  and  Goods — 
Goods;  S. 13. 1710  Qualities  or  properties: 
S. 13. 1730  Results;  S.13.1740  Scientific  or 
other  relevant  facts.  Subpart — 
Neglecting.  Unfairly  or  Deceptively,  To 
Make  Material  Disclosure:  S, 13. 1885 
Qualities  or  properties;  S. 13. 1895 
Scientific  or  other  relevant  facts. 

List  of  Subjects  in  16  CFR  Part  13 

Advertising.  Over-the-counter  drugs. 
Trade  practices. 

(Sec.  6.  38  Stat.  721;  15  V  S.C.  46.  Interprets  or 

applies  sec.  5,  38  Slat.  719.  as  amended.  1.5 

U.S.C.  45.  52) 

Emily  H.  Rock. 

Secretary. 

(FR  Doc.  87-21K9fe  Filed  9-18-87:  8;45  am] 

BILLING  CODE  6750-01-M 


'  Copies  uf  the  CoBiplainl  and  the  Decision  and 
Order  are  available  from  the  Cnmmission's  Public 
Reference  Branch.  H-1,W.  6th  Street  &  Pennsylvania 
Avenue.  NW..  Washington.  UC  20.t«) 
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16  CFR  Part  13 

(Docket  No.  C-3213) 

Prdhlblted  Trade  Practices,  and 
Affirmjrttve  Corrective  Actions;  Plas- 
TtxUSA,  Inc. 

agemcy:  Federal  Trade  CommisBion. 
ACTION:  Consent  order. 


summary:  In  settlemeni  of  alleged 

violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits  among  other  things,  a 
Miamisburg,  Ohio  manufacturer  of 
lighter-to-Ughter  automobile  battery 
chargers  from  claiming  that  the  chargers 
are  jumper  cables  or  that  they  can 
restart  a  disabled  vehicle  as  quickly  as 
jumper  cables.  Also,  respondent  is  " 
required  to  make  specified  disclosures 
on  its  packaging  and  m  advertisements 
for  a  period  of  five  years. 

DATE:  Complaint  and  Order  issued  June 
5,1987.' 

FOR  FURTHER  INFORMATION  CONTACT: 

rrC/H-238A.  Allen  Hile,  Washington 
DC  20580.  (202)  326-3122. 
SUPPLEMENTARY  INFORMATION:  On 

Wednesday.  March  18.  1987,  there  was 
published  in  the  Federal  Register,  52  FR 
8461.  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Plas-Tix 
USA.  Inc.,  for  the  purpose  of  soliciting 
public  comment.  Interested  parties  were 
given  sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  order. 

No  comments  having  been  received. 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered  its 
order  to  cease  and  desist,  as  set  forth  in 
the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

The  prohibited  trade  practices  and/or 
corrective  actions,  as  codified  under  16 
CFR  Part  13,  are  as  follows:  Subpart— 
Advertising  Falsely  Or  Misleadingly: 
Section  13.10  Advertising  falsely  or' 
misleadingly:  §  13,170  qualities  or 
properties  of  product  or  service: 
§  13.170-78  Renewing,  restoring:  §  13.205 
Scientific  or  other  relevant  facts. 
Subpart — Corrective  Actions  And/Or 
Requirements:  Section  13.533  Corrective 
actions  and/or  requirements:  §  13.533-10 
Corrective  advertising;  §  13.533-20 
Disclosures:  §  13.533-15  Maintain 
records.  Subpart— Misbranding  Or 
Mislabeling;  Section  13.1170  Advertising 
and  promotion:  §  13,1290  Qualities  or 


properties.  Subpart — Misrepresenting 
Oneself  and  Goods — Goods:  Section 
13.1710  Qualities  or  properties:  §  13.1730 
Results:  §  13.1740  Scientific  or  other 
relevant  facts.  Subpart — Neglecting. 
Unfairly  or  Deceptively,  To  Make 
Material  Disclosure;  Section  13.1885 
Qualities  or  properties:  §  13.1895 
Scientific  or  other  relevant  facts. 

List  of  Subjects  in  16  CFR  Part  13 

Lighter-to-hghter  auto  battery  charges. 
Trade  practices, 

(Sec.  6.  38  StBt.  721;  15  L'  S.C  46  Interprets  or 
applies  sec.  5.  38  Stat.  71B.  as  amended;  15 
L'.S.C.  45| 

Emily  H.  Rock. 

Secretary. 

|FR  Doc  8"-:i695  Filed  9-18-87;  8:45  am] 

BILUNG  CODE  87SO-01-II 


'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  avaiiable'frnm  the  Commission's  Public 
Reference  Branch,  H-130.  6lh  St  and  Pennsvlvania 
Avenue,  NW..  Washington.  DC  20680 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Part  17 

[Docket  Wo.  R-67-1350;  FR-2375] 

Administrative  Claims;  Authority  To 
Compromise  Clatms  or  To  Suspend  or 
Terminate  Collection  Action 

AOENCV:  Office  of  the  Secretary,  HUD. 
ACTfON:  Final  rule. 

BUiMMARV:  This  final  rule  expands  the 
authority  of  HITD  claims  collection 
officers  under  the  Debt  Collection  Act  to 
compromise  claims  or  to  suspend  or 
terminate  collection  actions  by  raising 
the  current  S400  claim  limit  to  a 
maximum  amount  to  be  established 
periodically  by  the  Assistant  Secretary 
for  Administration.  Further,  the 
requirement  that  collection  action  may 
be  compromised,  suspended  or 
terminated  only  when  the  cost  of 
collection  exceeds  the  amount  of 
recovery  is  abolished.  These  changes 
are  intended  to  provide  the  Department 
with  greater  flexibility  m  settling  claims 
and  in  suspending  or  terminating 
collection  actions.  In  addition,  this  rule 
will  enable  HUD  to  compromise, 
suspend  or  terminate  collection  action 
on  claims  under  S20.000  that  involve 
property  improvement  loans  and 
manufactured  home  loans  under  Title  I 
of  the  .National  Housing  .Act.  The 
purpose  of  this  latter  revision  is'to 
correct  an  oversight  in  the  existing 
regulation  that  limits  such  authority  lo 
property  improvement  loans  under 
Title  I. 

€FFECTlVE,i»TE:  Ootober  26, 1987. 


FOR  FURTHEH  IMFOfMATION  COHTACT: 

Samuel  B.  Rothman,  Office  of  the 
General  Counsel,  Room  10240. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SU  ., 
Washington,  D,C.  20410,  telephone  (202) 
755-7184  [This  is  not  a  toll-free 
number.] 

SUPW.EI4ENTARV  mFOfmnTmH:  This 
final  rule  revises  24  CFR  1"  65ta)  by 
authorizing  HIT)  claims  collection" 
officers  to  compromise  a  claim  or  to 
suspend  or  terminate  collection  action 
when  the  claim  does  not  exceed  a 
maximum  amount  to  be  established 
periodically  by  the  Assistant  Secretary 
for  Administration  This  revision 
abolishes  the  S400  claim  limit  underthe 
existing  regulation,  while  providing 
greater  flexibility  to  the  Department  in 
modifying  the  maximum  claim  amount 
in  the  future.  The  initial  claim  limit  has 
been  established  m  the  Department's 
Delinquent  Debt  Collection  Handbook  at 
S2500, 

In  addition,  the  requirement  that 
collection  action  may  be  compromised, 
suspended  or  terminated  only  when  the 
cost  of  collection  exceeds  the  amount  of 
recovery  is  removed.  Claims  collection 
officers  are  authorized  to  use  the  same 
standards  for  ceasing  collection  action 
as  those  used  by  Department  Claims 
Officers  under  4  CFR  Parts  103  end  104 
(the  GAO-Department  of  Justice  Federal 
Claims  Collection  Standards; 

This  rule  also  revises  24  CFR 
17.65(b)(1)  to  permit  HUD  to 
compromise,  suspend  or  terminate 
collection  action  for  claims  under 
520,000  that  arise  either  from  property 
i.Tiprovement  loans  or  manufactured 
home  loans  under  Title  1  of  the  National 
Housing  Act.  Under  the  existing 
regulation,  the  Department  is  authorized 
to  compromise,  suspend  or  terminate 
collection  action  only  on  property 
improvement  loan  claims.  There  appears 
to  be  no  rational  basis  for  distinguishing 
between  property  improvement  loans 
and  manufactured  home  loans  for  the 
purpose  of  collection  procedures,  and 
this  revision  is  intended  to  correct  an 
apparent  drafting  oversight. 

In  undertaking  these  revisions,  the 
Department  has  proceeded  by  way  of 
final  rule  rather  than  a  proposed 
rulemaking,  because  the  changes  are 
limited  to  expediting  internal  debt 
processmg,  and  public  notice  and 
comment  were  considered  to  be 
unnecessary. 

Other  Matters 

The  Department  has  determined  that 
thisruie  does  not  constitute  a  "major 
rule"  as  thai  term  is  defined  in  section 
1(b)  of  Executive  Order  12291  on  Federal 
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ReguKition  issued  by  the  President  on 
Fehru.iry  17.  1981.  Analysis  of  the  rule 
indic.itcs  that  it  does  not;  (1)  Have  an 
.innual  effect  on  the  economy  of  S1CM1 
million  or  more:  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Fedi'ral.  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
basi^d  enterprises  in  domestic  or  export 
markets. 

An  environmental  finding  under  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4321  through  434:']  is  unnecessary 
since  the  subject  matter  of  this  rule  is 
categorically  exempt  under  HUD 
regulations  at  24  CFR  50.20. 

In  accordance  with  section  605(b)  of 
the  Regulatory  Flexibility  Act.  5  U.S.C. 
601.  the  Undersigned  hereby  certifies 
that  this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  since  the  effect 
of  this  rule  is  limited  to  expediting 
internal  debt  processing. 

This  rule  was  not  listed  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  April  27.  1987 
(52  FR  14362)  under  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  24  CFR  Fart  17 

Administrative  practice  and 
procedure.  Claims.  Government 
employees. 

Accordingly,  the  Department  amends 
24  CFR  Part  17.  Subpart  C  as  follows; 

PART  17— ADMINISTRATIVE  CLAIMS 

1.  The  authority  citation  for  Part  17, 
Subpart  C,  is  revised  to  read  as  follows; 

Authority:  Fedoral  Claims  Collection  Act. 
as  cinu'nded  by  the  Debt  Collection  Act  of 
1982  (31  U.S.C.  3711.  3716-18.  and  5  L'.S.C. 
5514):  sec.  7(d).  Department  of  Housing  and 
Urban  Development  Act  (42  U.S.C.  3535(d)). 

2.  In  §  17.65.  paragraphs  (a)  and  {b)(l) 
are  revised  to  read  as  follows: 

§  17.65     Authority  of  offices  to 
compromise  claims  or  suspend  or 
terminate  collection  action. 

(a)  Small  claims.  The  Assistant 
Secretary  for  Administration 
periodically  shall  establish  and 
disseminate  to  claims  collection  officers 
a  maximum  dollar  amount  up  to  which 
claims  collection  officers  are  authorized 
to  compromise  a  claim  or  suspend  or 
terminate  collection  action  on  a  claim. 

(b)  Cairns  arising  under  certain 
proi^rams.  The  office  primarily 
responsible  for  the  following  programs 


of  the  Department  is  authorized,  in  those 
cases  where  initial  collection  attempts 
are  not  wholly  successful,  to 
compromise  or  to  suspend  or  terminate 
collection  action  on  claims  not 
exceeding  $20,000  with  respect  to: 

(1)  A  claim  under  Title  I  of  the 
National  Housing  Act: 

•    *    r    *    * 

Date:  Augisl  19.  1987. 
Samuel  R.  Pierce,  Ir., 
Secretary,    j 

|FR  Doc  87-21743  Filed  9-18-87;  8:45  am] 

BILLING  CODE  4210-32-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

IT.D.  81611 

Income  Tax;  Taxable  Years  Beginning 
After  December  31,  1953;  Mortality 
Table  Used  To  Determine  Exclusion 
for  Deferred  Payments  of  Life 
Insurance  Proceeds 

agency:  Internal  Revenue  Service, 
Treasury. 

action:  Temporary  regulations. 

SUMMARY:  This  document  contains 
temporary'  regulations  that  prescribe  the 
mortality  table  to  be  used  in  determining 
the  extent  to  which  deferred  payments 
of  life  insurance  proceeds  are  excluded 
from  gross  income.  The  text  of  the 
temporary  regulations  set  forth  in  this 
document  also  serves  as  the  text  of  the 
proposed  regulations  for  the  notice  of 
proposed  rulemaking  on  this  subject  in 
the  Proposed  Rules  section  of  this  issue 
of  the  Federal  Register.  Changes  to  the 
applicable  law  were  made  by  the  Tax 
Reform  Act  of  1986.  The  regulations 
affect  beneficiaries  of  life  insurance 
contracts  who  receive  life  insurance 
proceeds  at  a  date  later  than  the  death 
of  the  insured  and  provide  them  with  the 
guidance  needed  to  comply  with  the 
law. 

EFFECTIVE  DATE:  The  regulations  are 
effective  October  23, 1986,  and  apply  to 
amounts  received  with  respect  to  deaths 
occurring  after  October  22, 1986,  in 
taxable  years  ending  after  October  22, 
1986. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  L.  Hall  of  the  Legislation  and 
Regulations  Division,  Office  of  Chief 
Counsel,  Infernal  Revenue  Service,  1111 
Constitution  Avenue,  N\V.,  Washington, 
DC  20224  (Attention:  CC:LR:T)  (202)  566- 
3288  (not  a  toll-free  call). 


SUPPLEMENTARY  INFORMATION: 
Background 

This  document  amends  the  Income 
Tax  Regulations  (26  CFR  Part  1)  to 
provide  temporary  rules  under  sections 
101(d)  of  the  Internal  Revenue  Code  of 
1986.  The  temporary  regulations  reflect 
the  amendment  of  section  101(d)(2)[B)(ii) 
by  section  1001(b)  of  the  Tax  Reform 
Act  of  1986  (100  Stat.  2387). 

Section  101(d)  provides  rules  relating 
to  the  payment  by  an  insurer  of  life 
insurance  proceeds  at  a  date  later  than 
the  death  of  the  insured.  Under  section 
101(d)(1),  the  amounts  held  by  an  insurer 
with  respect  to  a  beneficiary  are 
prorated  over  the  period  or  periods  with 
respect  to  which  the  payments  are  to  be 
made.  A  portion  of  each  payment  made 
to  the  beneficiary  is  excluded  from 
income  of  the  beneficiary  on  the  basis  of 
this  proration. 

In  determining  the  amount  held  by  an 
insurer  with  respect  to  a  beneficiary, 
section  101(d)(2)(.A)  provides  that  the 
amount  must  be  held  by  the  insurer 
under  an  agreement  provided  for  in  the 
life  insurance  contract  to  pay  that 
amount  on  a  date  or  dates  later  than  the 
death  of  the  insured.  Section  101(d)(2)(B) 
provides  that  the  amount  held  by  the 
insurer  is  equal  to  the  value  of  this 
agreem.ent  to  the  beneficiary  determined 
as  of  the  date  of  death  of  the  insured, 
and  as  discounted  on  the  basis  of  the 
interest  rate  used  by  the  insurer  in 
calculating  payments  made  under  the 
agreement  and  mortality  tables 
prescribed  by  the  Secretary. 

These  regulations  prescribe  a 
mortality  table,  which  does  not 
distinguish  among  individuals  on  the 
basis  of  sex,  to  be  used  in  determining 
the  amount  held  by  the  insurer  for 
purposes  of  section  101(d)(2)  and  in 
determining  the  period  or  periods  with 
respect  to  which  payments  are  to  be 
made  for  purposes  of  section  101(d)(1). 
The  mortality  table  prescribed  in  the 
regulation  is  the  table  set  forth  in  §  1.72- 
7(c)(1),  relating  to  the  adjustment  of 
investment  in  a  contract  for  the  refund 
feature  in  the  case  of  a  joint  and 
survivor  annuity.  Life  expectancy  tables 
based  on  this  mortality  table  are  set 
forth  in  Tables  V  through  VIII  of  §  1.72- 
9. 

Special  Analyses 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
temporary  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  and 
that  a  Regulatory  Impact  Analysis 
therefore  is  not  required.  A  general 
notice  of  proposed  rulemaking  is  not 
required  by  5  U.S.C.  553  for  temporary 
regulations.  Accordingly,  the  temporary 
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regulations  do  not  constitute  regulations 
subject  to  the  Regulatory  Flexrbilitv  Act 
(5  Li.S.C.  Chapter  6). 

Drafting  Information 

The  principal  author  of  these 
regulations  Is  Sharon  L.  Hall  of  the 
Legislation  and  Jlegulations  Division  of 
the  Office  of  Chief  Counsel.  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations  on  matters  of  both 
substance  and  st\'le. 

List  of  Subjects  in  26  CFR  Parts  1.61-1 
through  1.281-4 

Income  taxes.  Taxable  income. 
Deductions.  Exemptions. 

Amendments  to  the  Regulations 

For  the  reasons  set  out  in  the 
preamble,  Title  26.  Chapter  1. 
Subchapter  A.  Part  1  of  the  Code  of 
Federal  Regulations  is  amended  as  set 
forth  below. 

Income  Tax  Regulations 
PART  1— [AMENDED] 

Paragraph  1.  The  authority  for  Part  1 
is  amended  by  adding  the  following 
citation: 

Authority:  26  US  C  7805  •  *  *  Section 
nni-7T  also  issued  under  26  L'  S  C. 

101(d)(2)|B)(ii). 

Par.  2.  The  following  new  section  is 
added  immediately  after  §  1. 101-6. 

§  1.101-7T    Mortality  table  used  to 
determine  exclusion  for  deferred  payments 
of  life  Insurance  procveds.  (Teniporary). 

(a)  Mortality  Table.  Notwithstanding 
any  provision  of  §  1.101-4  that 
otherwise  would  permit  the  use  of  a 
mortality  table  not  described  in  this 
section,  the  mortality  table  set  forth  in 
§  1.72-7(c)(l)  must  be  used  to 
determine — 

(1)  The  amount  held  by  an  insurer 
with  respect  to  a  beneficiary  for 
purposes  of  section  101(d)(2j  and 

§  1.101-4;  and 

(2)  The  period  or  periods  with  respect 
to  which  payments  are  to  be  made  for 
purposes  of  section  101(d)(1)  and 

§  1.101-4. 

(b)  Examples.  The  principles  of  this 
section  may  be  illustrated  by  the 
following  examples: 

Example  (Ij.  A  life  insurance  poHcy 
provides  only  for  the  payment  of  $5,000  per 
year  for  the  life  of  the  benefician,'.  A. 
beginning  with  the  insureds  dewlh.  If  A  ie  59 
years  of  age  at  the  time  of  the  insured's 
death,  the  period  with  respect  to  which  the 
payments  are  to  be  made  is  25  years.  This 
period  is  determined  by  using  the  mortality 


table  set  forth  m  §  ].~2--'|c|!l).  Hnd  is  shown 
in  Table  V  of  §  1.72-S  fwhich  contains  life 
expeclancytables  determined  using  this 
morluUty  labie)  If  the  present  value  of  the 
proceeds,  determined  by  reference  to  the 
interest  rate  used  by  the  insurance  company 
and  the  mortaiily  table  set  forth  in  §  1.72- 
7(c)|l).  is  S~5.000.  53,000  of  each  55.000 
payment  f$75.a»0  divided  by  25)  is  excluded 
from  the  gross  income  of  .\ 

Example  (21  .\  life  insurance  policy 
provides  for  the  payment  of  S82.500  in  a  lump 
sum  to  the  benericiarv,  A.  at  the  death  of  the 
insured.  Upon  the  insured  s  death,  howe\er, 
A  selects  an  option  for  the  payment  of  $2. (MM) 
per  year  for  life  and  for  the  same  amoun;  lo 
be  paid  after  A  s  death  to  B  for  B  s  life.  If  A  is 
51  years  of  age  and  B  ib  28  years  of  age  at  the 
death  of  the  insured,  the  period  with  respect 
to  which  the  payments  are  to  be  made  is  55 
years.  This  period  is  determined  by  using  the 
mortality  table  set  forth  in  §  1  72-7|cl(lJ,  and 
is  shown  in  Table  VI  of  §  1.72-8  (which 
contains  life  expectancy  tables  determined 
using  this  mortality  table),  AccordinEly  Sl,5CKJ 
of  each  $2,000  payment  ($82,560  divided  by 
55)  18  excluded  from  the  grosf  income  of  the 
recipient. 

(c)  Effective  date.  This  section  applies 
to  amounts  received  with  respect  to 
deaths  occurring  after  October  22, 1986. 
in  taxable  years  ending  after  October  22. 
1986, 

There  is  need  for  immediate  guidance 
with  respect  to  the  provisions  contained 
in  this  Treasirrv-  decision.  For  this 
reason,  it  is  found  impractical  to  issue 
this  Treasury  decision  with  notice  and 
public  procedure  under  subsection  (b)  of 
section  553  of  Title  5  of  the  United 
States  Code  or  sub)ect  to  the  effective 
date  limitation  of  subsection  (d)  of  that 
section. 

LawTence  B.  Gibbs, 
Commissioner  of  Internal  Revenue. 

Approved:  .August  25.  1987. 

O.  Donaldson  Chapoton, 

Acting  Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  B"-21-'n  Filed  9-18-87;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

29  CFR  Patl  697 

Industries  in  American  Samoa;  Wage 
Order 

AGENCY:  Employment  Standards 
Administration,  Wage  and  Hour 
Duision.  Labor. 
ACTION:  Final  rule. 

summary:  Under  the  Fair  Labor 
Standards  Act.  minimum  wage  rates  in 
American  Samoa  are  set  by  a  special 


industrv  committee  appointed  by  the 
Secretarv  of  Lal)nr  .After  such  a 
committee 'has  invpfiigated  conditions 
in  American  Samoa,  it  recommends 
minimum,  wage-rates  ^%-hichmust  be 
published  tn  the -Federal  Register  and 
which  become  "the  new  v.hsv  r.-^tes. 
Industry  Committee  No,  18  for  .American 
Samoa  has  completed  itsTe\-iew  and 
established  new-  minrmum  wage  rates. 
which  are  published  herewith, 

EFFECTI«e.bate:  This  rule  shall  become 
effective  on  October  7. 1987. 

FOR  fOiftTNEfl-IMFOmilATlOW  CON'-nACT: 

Herbert  ).  Cohen,  Deput\  .AdmmiBnator. 
Wage  and  Hour  Division,  L^S 
Department  of  Labor,  200  Constitution 
Avenue  .\W..  Room  S3502,  Ja.  ashington, 
DC  20210,  phone:  202-523-8305 

SUPPLEWENTARV  iNFORMATroN:  Pursuant 
to  sections  5.  6,  and  8  of  the  Fair  Labor 
Standards  Act  of  1938  [52  Stat.  1062, 
1064).  as  amended  (29  U.SC,  205.  206. 
208)  and  "Reorganization  Plan  No.  6  of 
1950  (3  CFR  1940-53  Comp..  p.  1004),  and 
by  means  of  .Administrative  Order  No. 
659  (52  FR  5219),  the  Secretary  of  Labor 
appointed  and  convened  Industry 
Committee  No.  18  for  Industries  in 
American  Samoa,  referred  to  the 
Committee  the  question  of  the  minimum 
rate  or  rates  of  wages  to  be  paid  under 
section  8  of  FLSA  to  employees  within 
the  industries,  and  gave  notice  of  a 
hearing  to  be  held  by  the  Com.mittee. 

Subsequent  to  an  investigation  and  a 
hearing  conducted  pursuant  to  the 
notice,  the  Com.mittee  has  filed  with  the 
Administrator  of  the  V\'age  and  Hour 
Division  of  the  Department  of  Labor  a 
report  containing  its  findings  of  fact  and 
recommendations  with  respect  to  the 
matters  referred  to  it. 

The  recommendations  call  for  hourly 
minimum  rate  increases  for  certain 
industries  ranging  up  to  $.10  with  an 
additional  increase  of  SlO  after  a  year 
for  some  of  these  industries.  For  other 
industries,  the  Committee  recommended 
no  increase  in  the  minimum  wage  rates. 
The  Committee  was  unable  to  reach  a 
recommendation  for  the  tuna  canning 
industry  or  for  the  .Am.erican  Samoa 
Government  lits  employees  comprise  the 
government  employees  industry  and  a 
portion  of  the  miscellaneous  activities 
industrj').  The  Committee  found  the 
existing  industi^  ciassifications 
appropriate  with  the  exception  of  the 
laundry,  ship  maintenance,  government 
employment,  and  miscellaneous 
classifications.  The  ship  maintenance 
industry  was  established  as  a  separate 
classification,  while  the  laundry- 
classification  was  eliminated,  thus 
bringing  any  employers  in  the  latter 
classification  within  the  coverage  of  the 
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miscellaneous  activities  classification. 
Ihe  miscellaneous  activities 
classification  was  changed  to  include 
"all  traditional  government 
employment"  as  was  the  government 
empioiees  classification  to  include 
"business  operations,  nontraditional 
activities". 

The  wage  rates  established  by 
committee  recommendation  supersede 
those  established  by  operation  of 
sectum  11  of  the  Insular  Areas 
Regulation  Act  (Pub.  L  99-396),  which 
was  signed  by  the  President  on  August 
Z~ .  1986.  These  rates  were  published  in 
the  Federal  Register  on  October  31,  1986 
(,t1  FR  397.51).  Section  11  denied  effect  to 
the  rates  established  by  the 
recommendations  of  Industry 
Committee  .\o.  17  which  were  published 
on  lune  20.  1986  (51  FR  22517)  and 
corrected  on  July  15.  1986  at  51  FR  25525. 

Accordingly,  as  authorized  and 
required  by  section  8  of  the  Fair  Labor 
Standards  Act  of  1938,  Reorganization 

Plan  No.  6  of  1950  and  29  CFR  511.18,  the 

recommendations  of  Industry 

Committee  No.  18  are  hereby  published, 

revising  §§  697.1  and  697.3  of  Part  697. 

Title  29.  Code  of  Federal  Regulations. 
Because,  under  sections  5,  6,  and  8  of 

the  Fair  Labor  Standards  Act  and  29 

CFR  511.18.  the  Department  has  no 

authority  to  disapprove  the 

recommended  rates  set  by  the  industry 

committee,  the  Department  finds. 

pursuant  to  5  U.S.C.  553(b)(31(B).  that 

notice  and  public  procedure  thereon 

under  the  Administrative  Procedure  Act 

are  not  necessary. 
This  document  was  prepared  under 

the  direction  and  control  of  Paula  V. 

Smith.  Administrator.  Wage  and  Hour 

Division. 

E.xecutive  Order  12291 

This  rule  is  not  a  "major  rule"  under 
Executive  Order  12291  because  it  is  not 
likely  to  result  in:  (1)  An  annual  effect  in 
the  economy  of  SlOO  million  or  more;  (2) 
a  major  increase  in  costs  or  pru;es  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign 
biised  enterprises  in  domestic  or  foreign 
markets.  Accordingly,  no  regulatory 
impact  analysis  is  required. 

Regulatory-  Flexibility  .'\ct 

Because  no  notice  of  proposed 
rulemaking  is  required  for  the  rule  under 
5  L'.S.C.  553(b)  the  requirements  of  the 


Regulatory  Flexibility  Act,  Pub.  L.  96- 
354.  Stat.  1164.  5  U.S.C.  601  et  seq. 
pertaining  to  regulatory  flexibility 
analysis,  do  not  apply  to  this  rule.  See:  5 
U.S.C.  601(2). 

List  of  Subjects  in  29  CFR  Part  697 

Minimum  wages.  American  Samoa. 

Accordingly.  Part  697  of  Chapter  V  of 
Title  29.  Code  of  Federal  Regulations  is 
amended  as  set  forth  below. 

PART  697— INDUSTRY  IN  AIWERICAN 
SAMOA 

Part  697  of  Title  29  CFR  is  amended  as 
follows; 

1,  The  authority  citation  for  Part  697  is 
revised  to  read  as  follows: 

Authority:  Sees,  5.  6.  8,  52  Stat.  1062, 1064; 
29  U.S.C,  206,  206.  208. 

2.  Section  697.1  (b)(1),  (e)(1).  (f)(1). 
(g)(1),  (h)  (1)  and  (2),  (i)(l),  (j)(l),  {k)(l), 
(m)(2).  (n)(2).  are  revised  to  read  as 
follows: 

§  697.1     Wage  rates  and  industry 
definitions. 

•  ■  >         *         * 

(b)  Shipping  and  transportation 
industry.  (1)  The  minimum  wage  for 
classification  A.  stevedore,  lighterage 
and  maritime  shipping  agency  activity, 
is  $2.90  an  hour  for  a  period  of  1  year 
following  the  October  7. 1987  effective 
date  specified  in  §  697.3  and  S3.00  an 
hour  thereafter.  The  minimum  wage  for 
classification  B,  all  other  activities,  is 
S2,75  an  hour  for  a  period  of  1  year 
following  the  October  7, 1987  effective 
date  specified  in  §  697,3  and  S2,85  an 
hour  thereafter. 

*  *         *         *         « 

(e)  Construction  industry.  (1)  The 
minimum  wage  for  this  industry  is  S2,50 
an  hour  for  a  period  of  1  year  following 
the  October  7, 1987  effective  date 
specified  in  §  697,3  and  S2.60  an  hour 
thereafter. 

(f)  HoteJ  industry.  (1)  The  minimum 
wage  for  this  industry  is  $1,85  an  hour 
effective  October  7. 1987. 

***** 

(g)  Retailing,  wholesaling  and 
warehousing  industry.  (1)  The  minimum 
wage  for  this  industry  is  $2,15  an  hour 
for  a  period  of  1  year  following  the 
October  7, 1987  effective  date  specified 
in  §  697,3  and  $2.25  an  hour  thereafter. 
***** 

(h)  Ship  maintenance  industry.  (1)  The 
minimum  wage  for  this  industry  is  $2.50 
an  hour  effective  October  7, 1987. 


(2)  This  industry  is  defined  as  ail  work 
activity  associated  with  ship  repair  and 
maintenance,  including  marine  railway 
and  dry  dock  operations, 

***** 

(i)  Buttling  and  dairy  products.  (1)  The 
minimum  wage  for  this  industry  is  $2,15 
an  hour  for  a  period  of  1  year  following 
the  October  7,  1987  effective  date 
specified  in  §  697.3  and  S2.25  an  hour 
thereafter, 
***** 

(j)  Printing  and  publishing  industry. 
(1)  The  minimum  wage  for  this  industry 
is  $2,40  an  hour  for  a  period  of  1  year 
following  the  October  7.  1987  effective 
date  specified  in  §  697.3  and  $2.50  an 
hour  thereafter. 


(k)  Finance  and  insurance  industry. 
(1)  The  minimum  wage  for  this  industry 
is  $2.61  an  hour  for  a  period  of  1  year 
following  the  October  7.  1987  effective 
date  specified  in  §  697.3  and  $2.71  an 
hour  thereafter. 
*         *         *         *         * 

(m)  Government  employees  industry. 

*      *      * 

(2)  This  industry  includes  all  activities 
of  employees  of  the  Government  of 
American  Samoa  (business  operations, 
nontraditional  activities).  This  industry 
does  not  include  any  employees  of  the 
United  States  or  its  agencies. 


(n)  Miscellaneous  activities  industry. 

•      *      * 

(2)  This  industry  shall  include  every 
activity  not  included  in  any  other 
industry  defined  herein.  This 
classification  includes  all  traditional 
government  employment. 
•         •**"■ 

3.  Section  697.3  is  revised  to  read  as 

follows: 

§  697.3    Effective  dates. 

The  wage  rates  specified  in  §  697.1  are 
effective  as  follows: 

(a)  Paragraphs  (b).  (e).  (f).  (g).  (h),  (i), 
(j),  and  (k)  of  §  697.1.  on  October  7.  1987. 

(b)  Paragraphs  (a),  (c).  (d).  (1).  (m).  and 
(n)  of  §  697.1,  on  August  27, 1986. 

Signed  at  Washington.  DC.  this  10th  day  of 
September  1987. 
Paula  V.  Smilti, 

.'\dministrator.  Wage  and hlour  Division.  U.S. 
Department  of  Lohor 

|FR  Doc.  fl--2U)fi6  Filed  9-18-87:  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Office  of  tfie  Secretary 

32  CFR  Part  368 

(DOD  Directive  5100.1] 

Functions  of  the  Department  of 
Defense  and  Its  Major  Components 

AGENCY:  Office  of  the  Secretary,  DOD. 
action:  Rnal  rule. 


SUMMARY.  This  part  revises  32  CFR  Part 
368  to  incorporate  changes  mandated  by 
the  Goldwater-Nichols  DOD 
Reorganization  Act  of  1986  and  other 
changes  recommended  by  the 
President's  Blue  Ribbon  Commission  on 
Defense  Management. 
EFFECTIVE  DATE:  April  3,  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Ralph  Furtner,  Office  of  the  Deputy 
Assistant  Secretary  of  Defense 
(Organization  and  Management 
Planning),  Pentagon,  Washington,  DC 
20301,  telephone  (202)  695-4281. 
SUPPLEMENTARY  INFORMATION: 
List  of  Subjects  in  32  CFR  Part  368 

Organization  and  functions 
(government  agencies). 

Accordingly.  Title  32  CFR  Part  36  is 
revised  to  read  as  follows: 

PART  368— FUNCTIONS  OF  THE 
DEPARTMENT  OF  DEFENSE  AND  ITS 
MAJOR  COMPONENTS 

Sfc 

368.1  Purpose. 

368.2  Organizational  relationships  in  the 
Department  of  Defense. 

368.3  Functions  of  the  Department  of 
Defense. 

368.4  Functions  of  the  (oint  Chiefs  of  Staff 

368.5  FuncUons  of  the  Unified  and  Specified 
Combatant  Commanders. 

368.6  Functions  of  the  Military  Departments. 
368  7    Functions  of  DoD  Agencies. 

Authority:  50  U.S.C.  401;  10  U.S.C.  125. 

§  368.1    Purpose. 

This  part  promulgates  the  statement 
of  the  functions  of  the  Department  of 
Defense  and  its  major  components. 

§  368.2    Organizational  relationstiips  In  the 
Department  of  Defense. 

(a)  All  functions  in  the  Department  of 
Defense  and  its  component  agencies  are 
performed  under  the  authority,  direction, 
and  control  of  the  Secretary  of  Defense. 

(b)  The  Department  of  Defense  is 
composed  of  the  Office  of  the  Secretary 
of  Defense  (OSD).  the  Military 
Departments  and  the  Military  Services 
within  those  Departments,  the  Joint 
Chiefs  of  Staff  (JCS)  and  the  Joint  Staff, 
the  Unified  and  Specified  Combatant 


Commands,  the  Defense  Agencies  and 
DOD  Field  Activities,  and  such  other 
offices,  agencies,  activities  and 
commands  as  may  be  established  or 
designated  by  law.  or  by  the  President 
or  the  Secretary  of  Defense.  The 
functions  of  the  heads  of  these  offices 
shall  be  as  assigned  by  the  Secretary  of 
Defense  in  accordance  with  existing 
law. 

(1 1  In  providing  immediate  staff 
assistance  and  advice  to  the  Secretary 
of  Defense,  the  Office  of  the  Secretarj'  of 
Defense  and  the  Joint  Chiefs  of  Staff." 
though  separately  identified  and 
organized,  function  in  full  coordination 
and  cooperation  in  accordance  with  32 
CFR  Part  371. 

(i)  The  Office  of  the  Secretary  of 
Defense  includes  the  Deputy  Secretary 
of  Defense,  Under  Secretaries  of 
Defense.  Director  of  Defense  Research 
and  Engineering,  Assistant  Secretaries 
of  Defense,  Comptroller  of  the 
Department  of  Defense.  Director  of 
Operational  Test  and  Evaluation. 
General  Counsel  of  the  Department  of 
Defense,  Inspector  General  of  the 
Department  of  Defense,  and  such  other 
offices  and  officials  as  may  be 
established  by  law  or  by  the  Secretary 
of  Defense. 

(li)  The  Chairman  and  the  Joint  Chiefs 
of  Staff  are  directly  responsible  to  the 
Secretary  of  Defense  for  the  functions 
assigned  to  them.  To  the  extent  it  does 
not  impair  his  independence  in  the 
performance  of  the  duties  as  a  member 
of  the  Joint  Chiefs  of  Staff,  each  member 
of  the  Joint  Chiefs  of  Staff,  except  the 
Chairman,  shall  inform  the  Secretary  of 
his  Military  Department  regarding 
military  advice  rendered  by  members  of 
the  Joint  Chiefs  of  Staff  on  "matters 
affecting  his  Military  Department. 

(2)  Each  Military  Department  (the 
Department  of  the  Navy  to  include  the 
United  States  Marine  Corps,  and  the 
United  States  Coast  Guard  when 
transferred  in  accordance  with  sections 
2,  3,  and  145  of  14  U.S.C.)  shall  be 
separately  organized  under  its  own 
Secretary  and  shall  function  under  the 
direction,  authority,  and  control  of  the 
Secretary-  of  Defense.  Orders  to  the 
Military  Departments  shall  be  issued 
through  the  Secretaries  of  these 
Departments,  or  their  designees,  by  the 
Secretary  of  Defense  or  under  authority 
specifically  delegated  in  writing  by  the" 
Secretary  of  Defense  or  as  provided  by 
law. 

(i)  The  Secretary  of  each  Military 
Department,  and  the  civilian  employees 
and  members  of  the  Armed  Forces  " 
under  the  jurisdiction  of  the  Military 
Depdrtment  Secretary,  shall  cooperate 
fully  with  the  Office  of  the  Secretary  of 
Defense  to  achieve  efficient 


administration  of  the  Department  of 
Defense  and  to  earn,'  out  effectively  the 
authority,  direction,  and  control  of  the 
Secretary  of  Defense. 

(ii)  The  Secretary  of  Defense  shall 
keep  the  Secretaries  of  the  Military 
Departments  informed  with  respect  to 
military  operations  and  activities  of  the 
Department  of  Defense  that  directly 
affect  their  respective  responsibilities. 
(3)  The  Commanders  of  the  Unified 
and  Specified  Combatant  Commands 
are  responsible  to  the  President  and  the 
Secretary  of  Defense  for  accomplishing 
the  military  missions  assigned  to  them 
and  shall  excercise  command  authority 
over  forces  assigned  to  them  as  directed 
by  the  Secretary  of  Defense  pursuant  to 
section  10  U.S.C.  164.  The  operational 
chain  of  command  runs  from  the 
President  to  the  Secretary  of  Defense  to 
the  Commanders  of  the  Unified  and 
Specified  Combatant  Commands.  The 
Chairman.  JCS  functions  within  the 
chain  of  command  by  transmitting  to  the 
Commanders  of  the  Unified  and 
Specified  Combatant  Commands  the 
orders  of  the  President  or  the  Secretary 
of  Defense. 

(i)  Orders  to  such  commanders  shall 
be  issued  by  the  President  or  the 
Secretary  of  Defense  or  by  the 
Chairman.  JCS  with  the  authority  and 
direction  of  the  President  or  the 
Secretary  of  Defense. 

(ii)  Communications  from  the 
President  or  the  Secretary  of  Defense  to 
the  Commanders  of  the  Unified  and 
Specified  Combatant  Commands,  shall 
be  transmitted  through  the  Chairman. 
JCS.  Communications  from  the 
Commanders  of  the  Unified  and 
Specified  Combatant  Commands  to  the 
President  and/or  the  Secretary  of 
Defense  shall  be  transmitted  through  the 
Chairman.  JCS. 

(iii)  Communications  in  matters  of 
joint  interest,  addressed  to  the 
Commanders  of  the  Unified  and 
Specified  Combatant  Commands  by 
other  authority,  shall,  unless  urgent 
circumstances  do  not  permit,  be 
coordinated  with  the  Chairman,  JCS. 
Information  copies  of  all 
communications  in  matters  of  joint 
interest  between  Washington  level 
offices,  agencies,  activities  and 
commands  and  the  Unified  and 
Specified  Combatant  Commands  shall 
be  provided  to  the  Chairman,  JCS. 

(iv)  Subject  to  the  authority,  direction, 
and  control  of  the  Secretary  of  Defense, 
the  Chairman  acts  as  the  spokesman  for 
Commanders  of  the  Unified  and 
Specified  Commands,  especially  on  the 
operational  requirements  of  their 
commands  and  shall  be  responsible  for 
overseeing  the  activities  of  the 


I 
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combantant  commands.  The  President 

iind  the  Secretary  of  Dc'fense  may  assign 
uther  duties  to  the  Chairman  to  assist 
ihf  President  and  the  Secretary  of 
IJefense  m  pcrformmij  their  command 
functions. 

^  368.3     Functions  o(  the  Department  of 
Defense. 

.■\s  prescribed  by  higher  authority,  the 

Department  of  Defense  shall  maintain 
and  employ  .iriiied  forces  to: 

(a)  Support  and  defend  the 
Constitution  of  the  United  St.ttes  against 
all  enemies,  foreign  and  domestic. 

(b)  Ensure,  by  timely  and  effective 
military  action,  the  security  of  the 

1  niled  Slates,  its  possessions,  and  areas 
'.  iial  to  Its  interest. 

(c)  Uphold  .jnd  advance  the  national 
policies  and  interests  of  the  I'nited 
States. 

>;  368.4     Functions  of  the  Joint  Ctiiefs  of 
Staff. 

The  joint  Chiefs  of  Staff,  consisting  of 
the  Chairman:  the  Chief  of  Staff.  U.S. 
Army;  the  Chief  of  Naval  Operations; 
the  Chief  of  Staff.  U.S.  Air  Force:  and 
the  Commandant  of  the  Marine  Corps, 
and  supported  by  the  joint  Staff, 
constitute  the  immediate  military  staff  of 
the  Secretary  of  DefiMise. 

(a)  The  Chairman  of  the  joint  Chiefs 
of  Staff  is  the  principal  military  advisor 
to  the  President,  the  National  Security 
Council,  and  the  Secretary  of  Defense. 
Subject  to  the  authority,  direction,  and 
control  of  the  President  and  the 
Secretary  of  Defense,  the  Chairman 
shall  be  responsible  for  the  following 
principal  functions: 

(1)  Advise  and  assist  the  Secretary  of 
Defense  of  tt-.e  preparation  of  .mnual 
policy  guidance  for  the  heads  of 
Department  of  Defense  components  for 
the  preparation  and  review  of  program 
recommendations  and  budget  proposals. 

(2)  Advise  the  Secretary  of  [Defense  on 
the  preparation  of  policy  guidance  for 
the  preparation  and  review  of 
contingencv,  plans, 

(3)  Assist  the  President  and  the 
Secretary  of  Defense  in  providing  for  the 
strategic  direction  of  the  armed  forces, 
including  the  direction  of  operations 
conducted  by  the  Commanders  of 
I'nified  and  Specified  Combatant 
Commands. 

(4)  Prepare  strategic  plans,  including 
plans  which  conform  with  resource 
levels  projected  by  the  Secretary  of 
Defense  to  be  available  for  the  period  of 
time  for  which  the  plans  are  to  be 
effective. 

(5)  Prepare  joint  logistic  and  mobility 
plans  to  support  those  strategic  plans 
and  recommend  the  assignment  of 
logistics  and  mobility  responsibilities  to 


the  armed  forces  in  accordance  with 
those  logistic  and  mobility  plans. 

(6)  Prepare  military  strategy  and 
assessments  of  the  associated  risks. 
These  wdi  include  the  following; 

(i)  A  military  strategy  to  support 
national  objectives  within  policy  and 
resource  level  guidance  provided  by  the 
Secretary  of  Defense.  Such  strategy  wdl 
include  broad  military  option  prepared 
by  the  Chairman  with  the  advice  of  the 
joint  Chiefs  of  Staff  and  the 
Commanders  of  the  Unified  and 
Specified  Combatant  Commands. 

(ii)  Net  assessments  to  determine  the 
capabilities  of  the  Armed  Forces  of  the 
United  States  and  its  allies  as  compared 
to  those  of  possible  adversaries. 

(7)  Provide  for  the  preparation  and 
review  of  contingency  plans  which 
conform  to  policy  guidance  from  the 
President  and  the  Secretary  of  Defense. 

(8)  Prepare  joint  logistics  and  mobility 
plans  to  support  those  contingency  plans 
and  recommend  the  assignment  of 
logistic  and  mobility  responsibilities  to 
the  Armed  Forces  in  accordance  with 
those  logistic  and  mobility  plans. 

(9)  Advise  the  Secretary  of  Defense  on 
critical  deficiencies  and  strengths  in 
force  capabilities  (including  manpower, 
logistic,  and  mobility  support)  identified 
during  the  preparation  and  review  of 
contingency  plans,  and  assess  the  effect 
of  such  defieiencies  and  strengths  on 
meeting  national  security  objectives  and 
policy  and  on  strategic  plans. 

(10)  After  consultation  with  the 
Commanders  of  the  Unified  and 
Specified  Combatant  Commands, 
establish  and  maintain  a  uniform  system 
for  evaluating  the  preparedness  of  each 
unified  and  specified  combatant 
command  to  carry  out  missions  assigned 
to  the  command. 

(11)  Advise  the  Secretary  of  Defense 
on  the  priorities  of  the  requirements, 
especially  operational  requirements, 
identified  by  the  Commanders  of  the 
Unified  and  Specified  Combatant 
Commands, 

(12)  .'\dvise  the  Secretary  of  Defense 
on  the  extent  to  which  the  program 
recommendbtions  and  budget  proposals 
of  the  Military  Departments  and  other 
components  of  the  Department  of 
Defense  conform  with  the  priorities 
established  in  strategic  plans  and  with 
the  priorities  established  for 
requirements  of  the  Commanders  of  the 
Unified  antj  Specified  Combatant 
Commands, 

(13)  If  detmed  necessary,  submit  to 
the  Secretary  of  Defense  alternative 
program  recommendations  and  budget 
proposals,  within  projected  resource 
levels  and  guidance  provided  by  the 
Secretary  of  Defense,  to  achieve  greater 
conformance  with  the  priorities 


established  in  strategic  plans  and  with 
the  priorities  for  the  requirements  of  the 
Commanders  of  the  Unified  and 
Specified  Combatant  Commands. 

(14)  In  accordance  with  guidance  of 
the  Secretary  of  Defense,  recommend 
budget  proposals  for  activities  of  each 
unified  and  specified  combatant 
command,  as  appropriate.  Activities  for 
which  funding  may  be  requested 
include: 

(i)  joint  Exercises, 
(ii)  Force  Training, 
(iii)  Contingencies, 
(iv)  Selected  Operations. 

(15)  Advise  the  Secretary  of  Defense 
on  the  extent  to  which  the  major 
programs  and  policies  of  the  armed 
forces  in  the  area  of  manpower  conform 
with  strategic  plans, 

(16)  .'Xssess  military  requirements  for 
defense  acquisition  programs, 

(17)  Develop  and  establish  doctrine 
for  all  aspects  of  the  joint  employment 
of  the  Armed  Forces, 

(18)  Formulate  policies  for 
coordinating  the  military  education  and 
training  of  members  of  the  Armed 
Forces. 

(19)  Provide  for  representation  of  the 
United  States  on  the  Military  Staff 
Committee  of  the  United  Nations  in 
accordance  with  the  Charter  of  the 
United  Nations. 

(20)  Submit  to  the  Secretary  of 
Defense,  not  less  than  once  every  three 
years,  a  report  containing  such 
recommendations  for  changes  in  the 
assignment  of  functions  (roles  and 
missions)  to  the  Armed  Forces  as  the 
Chairman  considers  necessary  to 
achieve  maximum  effectiveness  of  the 
Armed  Forces. 

(21)  Prescribe  the  duties  and  functions 
of  the  Vice  Chairman.  jCS,  subject  to 
approval  of  the  Secretary  of  Defense, 

(22)  Exercise  exclusive  direction  of  the 
joint  Staff. 

(23)  Subject  to  the  direction  of  the 
President,  attend  and  participate  in 
meetings  of  the  National  Security 
Council. 

(24)  Advise  and  assist  the  President 
and  the  Secretary  of  Defense  on 
establishing  unified  and  specified 
combatant  commands  to  perform 
military  missions  and  on  prescnbmg  the 
force  structure  of  those  commands. 

(25)  Periodically,  not  less  than  every 
two  years,  review  the  missions, 
responsibilities  (including  geographic 
boundaries),  and  force  structure  of  each 
unified  and  specified  combatant 
command:  and  recommend  to  the 
President  through  the  Secretary  of 
Defense,  any  changes  to  missions, 
responsibilities,  and  force  structure,  as. 
mav  be  necessarv. 
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(26)  Transmit  communications 
between  the  President  or  the  Secretary 
of  Defense  and  the  Commanders  of  the 
Unified  and  Specified  Combatant 
Commands,  as  directed  by  the  President. 

(27)  Perform  duties,  as  assigned  by  the 
President  or  the  Secretary  of  Defense,  to 
assist  the  President  and  the  Secretary  of 
Defense  in  performing  their  command 
function. 

(28)  Oversee  the  activities  of  the 
unified  and  specified  combatant 
commands. 

(29)  .Advise  the  Secretary  of  Defense 
on  whether  a  Commander  of  a  Unified 
or  Specified  Combatant  Command  has 
sufficient  authority,  direction,  and 
control  over  the  commands  and  forces 
assigned  to  the  command  to  exercise 
effective  command  of  those  commands 
and  forces. 

(30)  Advise  and  assist  the  Secretary  of 
Defense  on  measures  to  provide  for  the 
administration  and  support  of  forces 
assigned  to  each  unified  and  specified 
combatant  command. 

(31 )  Advise  the  Secretary  of  Defense 
on  whether  aspects  of  the 
administration  and  support  necessary 
for  the  accomplishment  of  missions 
should  be  assigned  to  the  Commander  of 
a  Unified  or  Specified  Combatant 
Command. 

(32)  Serve  as  the  spokesman  for 
Commanders  of  the  Unified  and 
Specified  Combatant  Commands, 
especially  on  the  operational 
requirements  of  their  commands. 

(33)  Provide  overall  supervision  of 
those  Defense  Agencies  and  Department 
of  Defense  Field  Activities  for  which  the 
Chairman,  JCS  has  been  designated  by 
the  Secretary  of  Defense  to  oversee. 
Perform  such  other  functions  with 
respect  to  the  Defense  Agencies  and 
Department  of  Defense  Field  Activities 
as  may  be  assigned  by  the  Secretary  of 
Defense. 

(34)  Periodically,  not  less  than  every 
two  years,  report  to  the  Secretary  of 
Defense  on  the  responsiveness  and 
readiness  of  designated  combat  support 
agencies. 

(35)  Provide  for  the  participation  of 
combat  support  agencies  in  joint 
training  exercises,  assess  their 
performance,  and  take  steps  to  providf 
for  changes  to  improve  their 
performance. 

(36)  Develop,  in  consultation  with  the 
director  of  each  combat  support  agency, 
and  maintain  a  uniform  readiness 
reporting  system  for  combat  support 
agencies. 

(37)  Advise  and  assist  the  Secretary  of 
Defense  on  the  periodic  review  and 
revision  of  the  curriculum  of  each 
professional  military  educatioa  school 


to  enhance  the  education  and  training  of 
ofTicers  in  joint  matters. 

(38)  Review  the  reports  of  selection 
boards  that  consider  for  promotion 
officers  serving,  or  having  served,  in 
joint  duty  assignments  in  accordance 
with  guidelines  furnished  by  the 
Secretary  of  Defense  and  return  the 
reports  with  determinations  and 
comments  to  the  Secrelarv'  of  the 
appropriate  Military  Department. 

(39)  Advise  the  Secretary  uf  Defense 
on  the  establishment  of  career 
guidelines  for  officers  with  the  joint 
specialty. 

(40)  Submit  to  the  Secretary  of 
Defense  an  evaluation  of  the  |oint  duty 
performance  of  officers  recommended' 
for  an  initial  appointment  to  the  grade  of 
lieutenant  general  or  vice  admiral,  or 
initial  appointment  as  general  or 
admiral. 

(41)  Promulgate  joint  Chiefs  of  Staff 
publications  (JCS  Pubs)  to  provide 
military  guidance  for  joint  activities  of 
the  Armed  Forces. 

(42)  Review  the  plans  and  programs  of 
the  Commanders  of  Unified  and 
Specified  Combatant  Commands  to 
determine  their  adequacy  and  feasibility 
for  the  performance  of  assigned 
missions. 

(43)  Provide  military  guidance  for  use 
by  the  Military  Departments,  the 
Military  Services,  and  the  Defense 
Agencies  in  the  preparation  of  their 
respective  detailed  plans. 

(44)  Participate,  as  directed,  in  the 
preparation  of  combined  plans  for 
military  action  in  conjunction  with  the 
armed  forces  of  other  nations 

(45)  Determine  the  headquarters 
support,  such  as  facilities,  personnel, 
and  communications,  required  by 
unified  and  specified  combatant" 
commands,  and  recommend  the 
assignment  !o  the  Military  Departments 
of  the  responsibilities  for'providing  such 
support. 

(4fi)  Prepare  and  submit  to  the 
Secretary  of  Defense,  for  information 
and  consideration,  general  strategic 
guidance  for  the  development  of 
industrial  and  manpower  mobilization 
programs, 

(47)  Prepare  and  submit  to  the 
Secretary  of  Defense  militarv'  guidance 
for  use  in  the  development  of  m.ilitar>' 
aid  programs  and  other  actions  relating 
to  foreign  military  forces, 

(48)  Formulate  policies  for  the  joint 
training  of  the  Armed  Forces, 

(49)  Assess  joint  military  requirements 
for  command,  control  and 
communications,  recommend 
improvements,  and  provide  guidance  on 
aspects  that  relate  to  the  conduct  of 
joint  operations. 


(50)  Prepare  and  submit  to  the 
Secretary  of  Defense,  for  information 
and  consideration  in  connection  with 
the  preparation  of  budgets,  statements 
of  military  requirements  based  upon 
U.S.  strategic  war  plans.  These 
statements  of  requirements  shall  include 
tasks,  priority  of  tasks,  force 
requirements,  and  general  strategic 
guidance  for  developing  military 
installations  and  bases,  and  for 
equipping  and  maintaining  military 
forces. 

(51)  In  carrying  out  his  functions. 

duties,  and  responsibilities,  the 
Chairman.  (CS  shall,  as  he  considers 
appropriate,  consult  with  and  seek  the 
advice  of  the  other  members  of  the  Joint 
Chiefs  of  Staff  and  the  Commanders  of 
the  Unified  and  Specified  Combatant 
Commands. 

(52)  Perform  such  other  duties  as  the 
President  or  the  Secretary  of  Defense 
may  prescribe. 

(b)  The  other  members  of  the  Joint 
Chiefs  of  Staff  are  militan,'  advisers  to 
the  President,  the  National  Security 
Council,  and  the  Secretary  of  Defense  as 
specified  below: 

(1)  A  member  of  the  Joint  Chiefs  of 
Staff  may  submit  to  the  Chairman 
advice  or  an  opinion  in  disagreement 
with,  or  in  addition  to  the  advice  or 
opinion  presented  by  the  Chairman.  If  a 
member  submits  such  advice  or  opinion, 
the  Chairman  shall  present  that  advice 
or  opinion  to  the  President.  Secretar>'  of 
Defense,  or  National  Security  Council,  at 
the  same  time  that  he  presents  his  own 
advice.  The  Chairman  will  also,  as  he 
considers  appropriate,  inform  the 
President,  the  National  Security  Council, 
or  the  Secretary  of  Defense  of  the  range 
of  military  advice  and  opinion  with 
respect  to  any  matter, 

(2)  The  members  of  the  Joint  Chiefs  of 
Staff,  individually  or  collectively,  in 
their  capacit>  as  military  advisers,  will 
provide  advice  to  the  President,  the 
National  Security  Council,  or  the 
Secreta.'-y  of  Defense  on  a  particular 
matter  when  the  President,  the  National 
Security  Council,  or  the  Secretary  of 
Defense  requests  such  advice, 

(c)  The  Vice  Chairman  of  the  Joint 
Chiefs  of  Staff  shall  perform  such  duties 
as  may  be  prescribed  by  the  Chairman 
with  the  approval  of  the  Secretary  of 
Defense.  When  there  is  a  vacancy  in  the 
Office  of  the  Chairman  or  in  the  absence 
or  disability  of  the  Chairman,  the  Vice 
Chairman  acts  as  Chairman  and 
performs  the  duties  of  the  Chairman 
until  a  successor  is  appointed  or  the 
absence  or  disability  ceases 
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368.5     Functions  of  the  Unified  and 
Specified  Combatant  Commanders. 

[a]  Unless  othtTvvist:  directed  by  the 
President  or  the  Secrelar\  of  Defense, 
the  authority,  direction,  and  control  of 
the  Commander  of  a  Unified  or 
Specified  Combatant  Command  with 
respect  to  the  commands  and  forces 
assi^jned  to  that  command  include  the 
command  functions  of; 

(1 )  Giving  authoritative  directions  to 
subordinate  ronimands  and  forces 
necessary  to  carry  out  missions 
assigned  to  the  C(jmmand.  including 
authoritative  direction  over  all  aspects 
of  military  operations,  ioint  training,  and 
logistics; 

(2)  Prescribing  the  chain  of  command 
to  the  commands  a;ui  torces  within  the 
command: 

(3)  Organizing  commands  and  forces 
within  that  command  as  he  considers 
necessary  to  carry  out  missions 
assigned  to  the  command; 

(4)  Employing  forces  within  that 
command  as  he  considers  necessary  to 
carry  out  missions  assigned  to  the 
command; 

(5)  Assigning  command  functions  to 
subordinate  commanders; 

(fi)  Coordinating  and  approving  those 
aspects  of  adnnnistration  and  support 
(including  control  of  resources  and 
equipment,  internal  organization,  and 
training),  and  discipline  necessary  to 
carry  out  missions  assigned  to  the 
command:  and 

(7)  Exercising  the  authority  with 
respect  to  selecting  subordinate 
commanders,  selecting  combatant 
command  staff,  suspending 
subordinates,  and  convening  courts- 
martial,  as  provided  in  10  U.S.C. 

(b)  If  a  commander  of  a  combatant 
command  at  any  time  considers  his 
authority,  direction,  or  control  with 
respect  to  any  of  the  cimim.inds  or 
forces  assigned  to  the  command  to  be 
insufficient  to  command  effectively,  the 
commander  shall  promptly  inform  the 
SecretLiry  of  Defense. 

(c)  Unless  otherwise  directed  by  the 
President  or  the  Secretary  of  the 
Defense.  Commanders  of  Unified  and 
Specified  Combatant  Commands 
exercise  authority  over  subordinate 
commanders  as  follows; 

(1)  Commanders  of  commands  and 
forces  assigned  to  a  unified  or  specified 
combatant  command  are  under  the 
authority,  direction,  and  control  of.  and 
are  responsible  to.  the  Commander  of 
the  Un;fied  or  Specified  Combatant 
Command  on  all  matters  for  which  the 
Commander  of  the  L'nified  or  Specified 
Combat. int  Command  has  been  assigned 
authority  under  §  38b.5(a); 

(2)  The  commander  of  a  command  or 
force  referred  to  in  §  J8tj.5lc)[l)  shall 


communicate  with  other  elements  of  the 
Department  of  Defense  on  any  matter 
for  which  the  Commander  of  the  Unified 
or  Specified  Combatant  Command  has 
been  assigned  authority  under  §  386.5(a) 
in  accordance  with  procedures,  if  any, 
established  by  the  Commander  of  the 
Unified  or  Specified  Combatant 
Command: 

(3)  Other  elements  of  the  Department 
of  Defense  shall  communicate,  with  the 
commander  of  a  command  or  force 
referred  to  in  §  386.51c)(l)  on  any  matter 
for  which  the  Commander  of  the  Unified 
or  Specified  Combatant  Command  has 
been  assigned  authority  under  §  38e.5(a) 
in  accordance  with  procedures,  if  any. 
established  by  the  Commander  of  the 
Unified  or  Specified  Combatant 
Command:  and 

(4)  If  directed  by  the  Commander  of 
the  Unified  or  Specified  Combatant 
Command,  the  commander  of  a 
command  or  force  referred  to  in 

§  386.5(c)(1)  shall  advise  the 
Commander  of  the  Unified  or  Specified 
Combatant  Command  of  all 
communications  to  and  from  other 
elements  of  the  Department  of  Defense 
on  any  matter  for  which  the  Commander 
of  the  Unified  or  Specified  Combatant 
Command  has  not  been  assigned 
authority  under  §  386.5(a). 

?  368.6    Functions  of  the  Military 
Departments. 

(a)  The  chain  of  command  for 
purposes  other  than  the  operational 
direction  of  unified  and  specified 
combatant  commands  runs  from  the 
President  to  the  Secretary  of  Defense  to 
the  Secretaries  of  the  Military 
Departments  to  the  commanders  of 
Service  fofces. 

(b)  Subjtct  to  the  authority,  direction, 
and  control  of  the  Secretary  of  Defense, 
the  Secretaries  of  the  Military 
Departments  are  responsible  for.  and 
have  the  authority  necessary  to  conduct, 
all  affairs  of  their  respective 
Departments,  including  the  following: 

(1)  Recruiting. 

(2)  Organizing. 

(3)  Supplying. 

(4)  Equipping  (including  research  and 
development). 

(5)  Training. 

(6)  Servicing. 

(7)  Mobilizing. 

(8)  Demobilizing. 

(9)  Administering  (including  the 
morale  and  welfare  of  personnel). 

(10)  Maintaining. 

(11)  The  construction,  outfitting,  and 
repairs  of  military  equipment. 

(12)  The  construction,  maintenance, 
and  repair  of  buildings,  structures,  and 
utilities:  the  acquisition,  management 


and  disposal;  and  the  management  of 
real  property  of  natural  resources. 

(c)  Subject  to  the  authority,  direction, 
and  control  of  the  Secretary  of  Defense, 
the  Secretaries  of  the  Military 
Departments  are  responsible  to  the 
Secretary  of  Defense  for  the  following 
activities  of  their  respective 
Departments: 

(1)  The  functioning  and  efficiency  of 
their  Departments: 

(2)  The  formulation  of  policies  and 
programs  that  are  fully  consistent  with 
national  security  objectives  and  policies 
established  by  the  President  and  the 
Secretar\'  of  Defense: 

(3)  The  effective  and  timely 
implementation  of  policy,  program,  and 
budget  decisions  and  instructions  of  the 
President  or  Secretary  of  Defense 
relating  to  the  functions  of  each  Military 
Department; 

(4)  Carrying  out  the  functions  of  the 
Military  Departments  so  as  to  fulfill  (to 
the  maximum  extent  practicable)  the 
current  and  future  operational 
requirements  of  the  unified  and 
specified  combatant  commands: 

(5)  Effective  cooperation  and 
coordination  between  the  Military 
Departments  and  agencies  of  the 
Department  of  Defense  to  provide  for 
more  effective,  efficient,  and  economical 
administration  and  to  eliminate 
duplication: 

(6)  The  presentation  and  justification 
of  the  positions  of  their  respective 
departments  on  the  plans,  programs,  and 
policies  of  the  Department  of  Defense; 

(7)  The  effective  supervision  and 
control  of  Military  Department 
intelligence  activities;  and 

(8)  Such  other  activities  as  may  be 
prescribed  by  lew  or  by  the  President  or 
Secretary  of  Defense. 

(d)  Common  functions  of  the  Military 
Departments.  The  funcfions  of  the 
Military  Departments,  under  their 
respective  Secretaries,  are  as  follows: 

(1)  To  prepare  forces  and  establish 
reserves  of  manpower,  equipment,  and 
supplies  for  the  effective  prosecution  of 
war  and  military  operations  short  of  war 
and  plan  for  the  expansion  of  peacefime 
components  to  meet  the  needs  of  war. 

(2)  To  maintain  in  readiness  mobile 
reserve  forces,  properly  organized, 
trained,  and  equipped  for  employment  in 
emcf-gency. 

(3)  To  provide  adequate,  timely,  and 
reliable  intelligence  and 
counterintelligence  for  the  Military 
Department  and  other  agencies  as 
directed  by  competent  authority. 

(4)  To  recruit,  organize,  train,  and 
equip  interoperable  forces  for 
assignment  to  unified  and  specified 
combatant  commands. 
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(5)  To  prepare  and  submit  budgets  for 
their  respective  departments;  justify 
before  the  Congress  budget  requests  as 
approved  by  the  President;  and 
administer  the  funds  made  available  for 
maintaining,  equipping,  and  training  the 
forces  of  their  respective  departments, 
including  those  assigned  to  unified  and 
specified  combatant  commands.  The 
budget  submissions  to  the  Secretarv'  of 
Defense  by  the  Military  Departments 
w\\\  be  prepared  on  the  basis,  among 
other  things,  of  the  recommendations  of 
ClN'Cs  and  of  Service  component 
commanders  of  forces  assigned  to 
unified  and  specified  combatant 
commands. 

(6)  To  conduct  research:  develop 
tactics,  techniques,  and  organization; 
and  develop  and  procure  weapons, 
equipment,  and  supplies  essential  to  the 
fulfillment  of  the  functions  assigned  in 
this  publication. 

(7)  To  develop,  garrison,  supply, 
equip,  and  maintain  bases  and  other 
installations,  including  lines  of 
communication,  and  to  provide 
adm.inistrative  and  logistics  support  for 
all  forces  and  bases,  unless  otherwise 
directed  by  the  Secretary  of  Defense. 

(8)  To  provide,  as  directed,  such 
forces,  military  missions,  and 
detachments  for  service  in  foreign 
countries  as  may  be  rw^uired  to  support 
the  national  interests  of  the  I'nited 
States. 

(9)  To  assist  in  training  and  equipping 
the  military  forces  of  foreign  nations. 

(10)  To  provide,  as  directed, 
administrative  and  logistic  support  to 
ihe  headquarters  of  unified  and 
specified  combatant  commands,  to 
include  direct  support  of  the 
development  and  acquisition  of  the 
command  and  control  systems  of  such 
headquarters. 

(11)  To  assist  each  other  in  the 
accomplishment  of  their  respective 
functions,  including  the  provisions  of 
personnel,  intelligence,  training, 
facilities,  equipment,  supplies,  and 
services. 

(12)  To  prepare  and  submit,  in 
coordination  with  other  Military 
Departments,  mobilization  information 
to  the  loint  Chiefs  of  Staff. 

(e)  Common  service  functions.  The 
Army,  Navy,  Air  Force,  and  Marine 
Corps,  under  their  respective 
Secretaries,  are  responsible  for  the 
following  functions: 

(1)  Determining  Service  force 
requirements  and  making 
recommendations  concerning  force 
requirements  to  support  national 
security  objectives  and  strategy  and  to 
meet  the  operational  requirements  of  the 
unified  and  specified  combatant 
commands. 


(2)  Planning  for  the  use  of  the  intrinsic 
capabilities  of  resources  of  the  other 
Services  which  may  be  made  available. 

(3)  Recommending  to  the  Joint  Chiefs 
of  Staff  the  assignment  and  deployment 
of  forces  to  unified  and  specified 
combatant  commands  established  by 
the  Resident  through  the  Secretary  of 
Defense. 

(4)  Administering  Service  forces. 

(5)  Providing  logistic  support  for 
Service  forces,  including  procurement, 
distribution,  supply,  equipment  and 
maintenance,  unless  otherwise  directed 
by  the  Secretary  of  Defense. 

(6)  Developing  doctrines,  procedures, 
tactics,  and  techniques  employed  by 
Service  forces. 

(7)  Conducting  operational  testing  and 
evaluation. 

(8)  Providing  for  training  for  joint 
operations  and  joint  exercises  in  support 
of  unified  and  specified  combatant 
command  operational  requirements, 
including  the  following: 

(i)  Development  of  Service  training, 
doctrines,  procedures,  tactics, 
techniques,  and  methods  of  organization 
in  accordance  with  policies  and 
procedures  established  in  Service 
publications. 

(ii)  Development  and  preparation  of 
Service  publications  to  support  the 
conduct  of  joint  training. 

(ill)  Determination  of  Service 
requirements  to  enhance  the 
effectiveness  of  joint  training. 

(iv)  Support  of  that  joint  training 
directed  by  the  Commanders  of  the 
Unified  and  Specified  Combatant 
Commands  and  conduct  of  such 
additional  jo;n1  training  as  is  mutually 
agreed  upon  by  the  Services  concerned. 

(9j  Operating  organic  land  vehicles, 
aircraft,  and  ships  or  craft. 

(10)  Consulting  and  coordinating  with 
with  other  Services  on  all  matters  of 
joint  concern. 

(11)  Participating  with  the  other 
Services  in  the  development  of  the 
doctrines,  procedures,  tactics, 
techniques,  training,  publications,  and 
equipment  for  such  joint  operations  as 
are  the  primary  responsibility  of  one  of 
the  Services. 

(f)  The  forces  developed  and  trained 
to  perform  the  primary  functions  set 
forth  hereafter  shall  be  employed  to 
support  and  supplement  the  other 
Military  Service  forces  in  carrying  out 
their  primary  functions,  where  and 
whenever  such  participation  shall  result 
in  increased  effectiveness  and  shall 
contribute  to  the  accomplishment  of  the 
overall  military  objectives.  As  for 
collateral  functions,  while  the 
assignment  of  such  functions  may 
establish  further  justification  for  staled 
force  requirements,  such  assignment 


shall  not  be  used  as  the  sole  basis  for 
establishing  additional  force 
requirements. 

(1)  Functions  of  the  Department  of  the 
Army,  (i)  The  Army,  within  the 
Department  of  the  Army,  includes  land 
combat  and  service  forces  and  any 
organic  aviation  and  wafer  transport 
assigned  The  Army  is  responsible  for 
the  preparation  of  land  forces  necessary 
for  the  effective  prosecution  of  war  and 
military  operations  short  of  war.  except 
as  otherwise  assigned  and.  in 
accordance  with  interprated  joint 
mobilization  plans,  for  the  expansion  of 
the  peacetime  components  of  the  Army 
to  meet  the  needs  of  war. 

(ii)  The  primary  functions  of  the  Army 
are: 

(A)  To  organize,  train,  and  equip 
forces  for  the  conduct  of  prompt  and 
sustained  combat  operations  on  land — 
specifically,  forces  to  defeat  enemy  land 
forces  and  to  seize,  occupy,  and  defend 
land  areas. 

(B)  To  organize,  train,  equip,  and 
provide  forces  for  appropriate  air  and 
missile  defense  and  space  control 
operations,  including  the  provisions  of 
forces  as  required  for  the  strategic 
defense  of  the  United  States,  in 
accordance  with  joint  doctrines. 

(C)  To  organize,  equip,  and  provide 
Army  forces,  in  coordination  with  the 
other  Military  Services,  for  joint 
amphibious,  airborne,  and  space 
operations  and  to  provide  for  the 
training  of  such  forces,  in  accordance 
with  joint  doctrines.  Specifically,  the 
Army  will: 

(7)  Develop,  in  coordination  with  the 
other  Military  Services,  doctrines, 
tactics,  techniques,  and  equipment  of 
interest  to  the  Army  for  amphibious 
operations  and  not  provided  for 
elsewhere. 

(2)  Develop,  in  coordination  with  the 
other  Military  Services,  the  doctrines, 
procedures,  and  equipment  employed  by 
Army  and  Marine  Corps  forces  in 
airborne  operations.  The  Army  will  have 
primary  responsibility  for  developing 
those  airborne  doctrines,  procedures, 
and  equipment  that  are  of  common 
interest  to  the  Army  and  the  Marine 
Corps. 

(J)  Develop,  in  coordination  with  the 
other  Military  Services,  doctrines, 
procedures  and  equipment  employed  by 
Army  forces  in  the  conduct  of  space 
operations. 

(D)  To  organize,  train,  equip,  and 
provide  forces  for  the  support  and 
conduct  of  special  operations. 

(E)  To  provide  equipment,  forces 
procedures,  and  doctrine  necessary  for 
the  effective  prosecution  of  electronic 
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warfare  operations  and,  as  directed, 
support  of  other  forces. 

(F)  To  organize,  train,  equip,  and 
provide  forces  for  the  support  and 
conduct  of  psychological  operations. 

(G)  To  provide  forces  for  the 
occupation  of  territories  abroad, 
including  initial  establishment  of 
military  government  pending  transfer  of 
this  responsibility  to  other  authority. 

(H)  To  develop  doctrines  and 
procedures,  in  coordination  with  the 
other  Military  Services,  for  organizing, 
equipping,  training,  and  employing 
forces  operating  on  land,  except  that  the 
development  of  doctrines  and 
procedures  for  organizing,  equipping, 
training,  and  employing  Marine  Corps 
units  for  amphibious  operations  will  be 
a  function  of  the  Marine  Corps 
coordinating,  as  required,  with  the  other 
Military  Services. 

(1)  To  organize,  train,  equip,  and 
provide  forces,  as  directed,  to  operate 
land  lines  of  communication. 

Hi  To  conduct  the  following  activities; 

(/)  Functions  relating  to  the 
management  and  operation  of  the 
Panama  Canal,  as  assigned  by  the 
Secretary  or  Deputy  Secretary  of 
Defense. 

[2]  The  authorized  civil  works 
program,  including  projects  for 
improvement  of  navigation,  flood 
control,  beach  erosion  control,  and  other 
water  resource  developments  in  the 
United  States,  its  territories,  and  its 
jossessions. 

(3)  Certain  other  civil  activities 
prescribed  by  law. 

(iii)  A  collateral  function  of  the  Army 
is  to  train  forces  to  interdict  enemy  sea 
ind  air  power  and  communications 
through  operations  on  or  from  land. 

(iv|  Army  responsibilities  in  support 
of  space  operations  include  the 
following: 

(A)  Organizing,  training,  equipping, 
and  providing  .Army  forces  to  support 
space  operations. 

(B)  Developing  in  coordination  with 
the  other  Military  Services,  tactics, 
techniques,  and  equipment  employed  by 
Army  forces  for  use  in  space  operations. 

(C)  Conducting  individual  and  unit 
training  of  Army  space  operations 
forces. 

(D)  Participating  with  other  Services 
in  joint  space  operations,  training,  and 
evercises  as  mutually  agreed  to  by  the 
Services  concerned,  or  as  directed  by 
competent  authority. 

(E)  Providing  forces  for  space  support 
operations  for  the  Department  of 
Defense  when  directed. 

(v)  Other  responsibilities  of  the  Army. 
With  respect  to  close  air  support  of 
ground  forces,  the  Army  has  specific 
responsibility  for  the  following: 


(A)  Providing,  in  accordance  with 
inter-Service  agreements, 
communications,  personnel,  and 
equipment  employed  by  Army  forces. 

(B)  Conducting  individual  and  unit 
training  of  Army  forces. 

(C)  Developing  equipment,  tactics, 
and  techniques  employed  by  Army 
forces. 

(2)  Functions  of  the  Department  of  the 
Navy,  (i)  The  Navy,  within  the 
Department  of  the  Navy,  includes,  in 
general,  naval  combat  and  service 
forces  and  such  aviation  as  may  be 
organic  therein.  The  Marine  Corps, 
within  the  Department  of  Navy,  includes 
not  less  than  three  combat  divisions  and 
three  air  wings  and  such  other  land 
combat,  aviation,  and  other  services  as 
may  be  organic  therein.  The  Coast 
Guard,  when  operating  as  a  Service 
within  the  Department  of  the  Navy, 
includes  naval  combat  and  service 
farces  and  such  aviation  as  may  be 
organic  therein. 

(A)  The  Navy  and  Marine  Corps, 
under  the  Secretary  of  the  Navy,  are 
responsible  for  the  preparation  of  Navy 
and  Marine  Corps  forces  necessary  for 
the  effective  prosecution  of  war  and 
military  operations  short  of  war,  except 
as  otherwise  assigned  and,  in 
accordance  with  the  integrated  joint 
mobilization  plans,  for  the  expansion  of 
the  peacetime  components  of  the  Navy 
and  Marine  Corps  to  meet  the  needs  of 
war. 

(B)  During  peacetime,  the  Department 
of  Transportation  is  responsible  for 
maintaining  the  United  States  Coast 
Guard  in  a  state  of  readiness  so  that  it 
may  function  as  a  specialized  Service  in 
the  Navy  in  time  of  war  or  when  the 
President  directs.  The  Coast  Guard  may 
also  perform  its  military  functions  in 
times  of  limited  war  or  defense 
contingency,  in  support  of  Naval 
Component  Commanders,  without 
transfer  to  the  Department  of  the  Navy. 

(ii)  The  primary  functions  of  the  Navy 
and/or  Marine  Corps  are: 

(A)  To  organize,  train,  equip  and 
provide  Navy  and  Marine  Corps  forces 
for  the  conduct  of  prompt  and  sustained 
combat  incident  to  operations  at  sea, 
including  operations  of  sea-based 
aircraft  and  land-based  naval  air 
components — specifically,  forces  to  seek 
out  and  destroy  enemy  naval  forces  and 
to  suppress  enemy  sea  commerce,  to 
gain  and  maintain  general  naval 
supremacy,  to  control  vital  sea  areas 
and  to  protect  vital  sea  lines  of 
communication,  to  establish  and 
maintain  local  superiority  (including  air) 
in  an  area  of  naval  operations,  to  seize 
and  defend  advanced  naval  bases,  and 
to  conduct  such  land,  air,  and  space 
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operations  as  may  be  essential  to  the 
prosecution  of  a  naval  campaign. 

(B)  To  maintain  the  Marine  Corps 
which  will  be  organized,  trained,  and 
equipped  to  provide  Fleet  Marine  Forces 
of  combined  arms,  together  with 
supporting  air  components,  for  service 
with  the  fleet  in  the  seizure  or  defense  of 
advanced  naval  bases  and  for  the 
conduct  of  such  land  operations  as  may 
be  essential  to  the  prosecution  of  a 
naval  campaign.  In  addition,  the  Marine 
Corps  will  provide  detachments  and 
organizations  for  service  on  armed 
vessels  of  the  Navy,  provide  security 
detachments  for  the  protection  of  naval 
property  at  naval  stations  and  bases, 
and  perform  such  other  duties  as  the 
President  or  the  Secretary  of  Defense 
may  direct.  However,  these  additional 
duties  must  not  detract  from  or  interfere 
with,  the  operations  for  which  the 
Marine  Corps  is  primarily  organized. 
These  functions  do  not  contemplate  the 
creation  of  a  second  land  army. 
(C)  Further,  the  Marine  Corps  will: 
(7)  Develop,  in  coordination  with  the 
other  Military  Services,  the  doctrines, 
tactics,  techniques,  and  equipment 
employed  by  landing  forces  in 
amphibious  operations.  The  Marine 
Corps  will  have  primary  responsibility 
for  the  development  of  those  landing 
force  doctrines,  tactics,  techniques,  and 
equipment  which  are  of  common  interest 
to  the  Army  and  the  Marine  Corps. 

[2]  Train  and  equip  as  required,  forces 
for  airborne  operations,  in  coordination 
with  the  other  Military  Services,  and  in 
accordance  with  joint  doctrines. 

[3]  Develop,  in  coordination  with  the 
other  Military  Services,  doctrines, 
procedures,  and  equipment  of  interest  to 
the  Marine  Corps  for  airborne 
operations  and  not  provided  for  by  the 
Army,  which  has  primary  responsibility 
for  the  development  of  airborne 
doctrines,  procedures,  and  techniques, 
which  are  of  common  interest  to  the 
Army  and  Marine  Corps. 

(D)  To  organize  and  equip,  in 
coordination  with  the  other  Military 
Services,  and  to  provide  naval  forces, 
including  naval  close  air  support  and 
space  forces,  for  the  conduct  of  joint 
amphibious  operations,  and  to  be 
responsible  for  the  amphibious  training 
of  all  forces  assigned  to  joint 
amphibious  operations  in  accordance 
with  joint  doctrines. 

(E)  To  develop,  in  coordination  with 
the  other  Services,  the  doctrines, 
procedures,  and  equipment  of  naval 
forces  for  amphibious  operations  and 
the  doctrines  and  procedures  for  joint 
amphibious  operations 
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(F)  To  organize,  train,  equip,  and 
provide  forces  for  strategic  nuclear 
warfare  to  support  strategic  deterrence. 

(Gl  To  furnish  adequate,  timelv, 
reliable  intelligence  for  the  Coas't  Guard. 

(HI  To  organize,  train,  equip,  and 
provide  forces  for  reconnaissance, 
antisubmarine  warfare,  proteciion  of 
shipping,  aerial  refueling  and 
minelaying,  including  the  air  and  space 
aspects  thereof,  and  controlled 
minefield  operations. 

{!]  To  provide  the  afloat  forces  for 
strategic  sealift, 

(11  To  provide  air  support  essential  for 
naval  operations. 

(K)  To  organize,  tram,  equip,  and 
provide  forces  for  appropriate  air  and 
missile  defense  and  space  Control 
operations,  including  the  provision  of 
forces  as  required  for  the  strategic 
defense  of  the  United  States,  in 
accordance  with  joint  doctrines. 

[L]  To  provide  equipment,  forces, 
procedures,  and  doctrine  necessarv'  for 
t,*it'  effective  prosecution  of  electronic 
warfare  operations  and,  as  directed, 
support  of  other  forces. 

(M)  To  furnish  aerial  photography,  as 
necessary,  for  Navy  and  Marine  Corps 
operations. 

(N'l  To  develop,  in  coordination  with 
the  other  Services,  doctrines, 
procedures,  and  equipment  employed  by 
Navy  and  Marine  Corps  forces  in  the 
conduct  of  space  operations. 

(O)  To  provide  sea-based  launch  and 
space  support  for  the  Department  of 
Defense  when  directed. 

(P)  To  organize,  train,  equip,  and 
provide  forces,  as  directed,  to  operate 
sea  lines  of  communication. 

(Ql  To  organize,  train,  equip,  and 
provide  forces  for  the  support  and 
conduct  of  special  operations. 

(Rl  To  organize,  train,  equip,  and 
provide  Navy  and  Marine  Corps  forces 
for  the  support  and  conduct  of 
psychological  operations. 

(S)  To  coordinate  with  the  Department 
of  Transportation  for  the  peacetime 
maintenance  of  the  Coast  Guard.  Du.nng 
war.  the  Coast  Guard  will  function  as  a 
Military  Service.  The  specific  wartime 
functions  of  the  Coast  Guard  are  as 
follows; 

[1]  To  provide  an  integrated  port 
security  and  coastal  defense  force,  in 
coordination  with  the  other  Military 
Services,  for  the  United  States. 

[2]  To  provide  specialized  Coast 
Guard  units,  including  designated  ships 
and  aircraft,  for  overseas  deployment 
required  by  naval  component 
commanders. 

[3]  To  organize  and  equip,  in 
coordination  with  the  other  Military 
Services,  and  provide  forces  for 
maritime  search  and  rescue. 


icebreaking.  and  servicing  of  maritime 
aids  to  navigation 

(i!i)  The  collateral  functions  of  the 
Navy  and  Marine  Corps  include  the 
following: 

(A)  To  interdict  enemy  land  power,  air 
power,  and  communications  through 
operations  at  sea. 

|Bj  To  conduct  close  air  and  naval 
support  for  land  operations. 

(C)  To  furnish  aenal  imagery  for 
cartographic  purposes. 

(D]  To  be  prepared  to  participate  in 
the  overall  air  and  space  effort,  as 
directed. 

[El  To  establish  military  government, 
as  directed,  pending  transfer  of  this 
responsibility  to  other  authority. 

(iv)  .Navy  and  .Marine  Corps 
responsibilities  in  support  of  space 
operations  include: 

(A)  Organizing,  training,  equipping, 
and  providing  .\avy  and  M.ir'ne  Corps 
forces  to  support  space  op*  rations. 

(B)  Developing,  m  coordination  with 
the  other  Military  Services,  tactics, 
techniques,  and  equipment  employed  by 
.Navy  and  Marine  Corps  forces  for  use  in 
space  operations. 

(CI  Conducting  individual  and  unit 
training  of  Navy  and  .Marine  Corps 
space  operations  forces. 

(D)  Participating  with  the  other 
Services  in  joint  space  operations, 
training,  and  exercises,  as  mutually 
agreed  to  by  the  Services  concerned  or 
as  directed  by  competent  authority. 

(v)  Other  responsibilities  of  theNavy 
and  Marine  Corps  include: 

(A)  Providing,  when  directed,  logistic 
support  of  Coast  Guard  forces,  including 
procurement,  distribution,  supply, 
equipment,  and  maintenance. 

(B)  Providing  air  and  land  transport 
essential  for  na\  a!  operations  and  not 
otherwise  provided  for. 

(C)  Providing  and  operating  sea 
transport  for  the  .Armed  Forces  other 
than  that  which  is  organic  to  the 
individual  Services. 

(D)  Developing,  in  coordination  with 
the  other  Services,  doctrine  and 
procedures  for  close  air  support  for 
naval  forces  and  for  joint  forces  in 
amphibious  operations. 

(3)  Functions  of  the  Department  of  the 
Air  Force,  (i)  The  Air  Force,  within  the 
Department  of  the  Air  Force,  indijdes 
aviation  forces,  both  combat  and 
service,  not  otherwise  assigned.  The  Air 
Force  is  responsible  for  the  preparation 
of  the  air  forces  necessary  for  the 
effective  prosecution  of  war  and  military 
operations  short  of  war,  except  as 
otherwise  assigned  and,  in  accordance 
with  integrated  joint  mobilization  plans, 
for  the  e.xpansion  of  the  peacetime 
components  of  the  Air  Force  to  meet  the 
needs  of  war. 


(ii)  The  primary  functions  of  the  Air 
Force  include: 

(A)  To  organize,  train,  equip,  and 
provide  forces  for  the  conduct  of  prompt 
and  sustained  combat  operations  in  the 
air — specifically,  forces  to  defend  the 
United  States  against  air  attack  in 
accordance  with  doctrines  established 
by  the  Joint  Chiefs  of  Staff,  gain  and 
maintain  general  air  supremacy,  defeat 
enemy  air  forces,  conduct  space 
operations,  control  vital  air  areas,  and 
establish  local  air  superiority  except  as 
otherwise  assigned  herein. 

(B)  To  organize,  train,  equip,  and 
provide  forces  for  appropriate  air  and 
missile  defense  and  space  control 
operations,  including  the  provision  of 
forces  as  required  for  the  strategic 
defense  of  the  United  States,  in 
accordance  with  joint  doctrines. 

(C)  To  organize,  train,  equip,  and 
provide  forces  for  strategic  air  and 
missile  warfare. 

(D)  To  organize,  equip,  and  provide 
forces  for  joint  amphibious,  space,  and 
airborne  operations,  in  coordination 
with  the  other  Military  Services,  and  to 
provide  for  their  training  in  accordance 
with  joint  doctrines. 

(E)  To  organize,  train,  equip,  and 
provide  forces  for  close  air  support  and 
air  logistic  support  to  the  Army  and 
other  forces,  as  directed,  including 
airlift,  air  support,  resupply  of  airborne 
operations,  aenal  photography,  tactical 
air  reconnaissance,  and  air  interdiction 
of  enemy  land  forces  and 
communications. 

(F)  To  oi^anize,  train,  equip  and 
provide  forces  for  air  transport  for  the 
Armed  Forces,  except  as  otherwise 
assigned. 

(G)  To  develop,  in  coordination  with 
the  other  Services,  doctrines, 
procedures,  and  equipment  for  air 
defense  from  land  areas,  including  the 
United  States. 

(H)  To  organize,  train,  equip,  and 
provide  forces  to  furnish  aerial  imagery 
for  use  by  the  Army  and  other  agencies 
as  directed,  including  aenal  imagery  for 
cartographic  purposes. 

(I)  To  develop,  in  coordination  with 
the  other  Services,  tactics,  techniques, 
and  equipment  of  interest  to  the  Air 
Force  for  amphibious  operations  and  not 
provided  for  elsewhere. 

(J)  To  develop,  in  coordination  with 
the  other  Services,  doctrines, 
procedures,  and  equipment  employed  by 
Air  Force  forces  in  airborne  operations. 

(K)  To  provide  launch  and  space 
support  for  the  Department  of  Defense, 
except  as  otherwise  assigned 

(L)  To  develop,  in  coordination  with 
the  other  Services,  doctrines, 
procedures,  and  equipment  employed  by 
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Air  Force  forces  in  the  conduct  of  space 
operations. 

(M)  To  organize,  trtiin.  equip,  and 
provide  land-based  tanker  forces  for  the 
in-flight  refuehng  support  of  strategic 
operations  and  deployments  of  aircraft 
of  the  Armed  Forces  and  Air  Force 
tactical  operations,  except  as  otherwise 
assigned. 

(N)  To  organize,  train,  equip,  and 
provide  forces,  as  directed  to  operate  air 
lines  of  conxmunications. 

(O)  To  organize,  train,  equip,  and 
provide  forces  for  the  support  and 
conduct  of  special  operations. 

(P|  To  organize,  train,  equip,  and 
provide  forces  for  the  support  and 
conduct  of  psychological  operations. 

(Q)  To  provide  equipment,  forces, 
procedures,  and  doctrine  necessary  for 
the  effective  prosecution  of  electronic 
warfare  operations  and.  as  directed. 
support  of  other  forces, 

(lii)  Collateral  functions  of  the  Air 
Force  include  the  following: 

(A)  Surface  sea  surveillance  and 
antisurface  ship  warfare  through  air 
operations. 

(B)  Antisubmarine  warfare  and  antiair 
warfare  operations  to  protect  sea  lines 
of  communications. 

(C)  Aerial  minelaying  operations. 

(D)  Air-to-air  refueling  in  support  of 
naval  campaigns. 

(iv)  Air  Force  responsibilities  in 
support  of  space  operations  include: 

(A)  Organizing,  training,  equipping, 
and  providing  forces  to  support  space 
operations. 

(B)  Developing,  in  coordination  with 
the  other  Military  Services,  tactics, 
techniques,  and  equipment  employed  by 
Air  Force  forces  for  use  m  space 
operations. 

(C)  Conducting  individual  and  unit 
training  of  Air  Force  space  operations 
forces. 

(D)  Participating  with  the  other 
Services  in  joint  space  operations, 
training,  and  exercises  as  mutually 
agreed  to  by  the  Services  concerned,  or 
as  directed  by  competent  authority. 

(v)  Other  responsibilities  of  the  Air 
Force  include: 

(.A)  With  respect  to  amphibious 
operations,  the  Air  Force  will  develop, 
in  coordination  with  the  other  Services, 
tactics,  techniques,  and  equipment  of 
interest  to  the  Air  Force  and  not 
provided  for  by  the  Navy  and  Marine 
Corps. 

(B)  With  respect  to  airborne 
operations,  the  Air  Force  has  specific 
responsibility  to: 

(/)  Provide  Air  Force  forces  for  the  air 
movement  of  troops,  supplies,  and 
equipment  in  joint  airborne  operations, 
including  parachute  and  aircraft 
landings. 


[2]  Develop  tactics  and  techniques 
employed  by  Air  Force  forces  in  the  air 
movement  of  troops,  supplies,  and 
equipment. 

(C)  With  respect  to  close  air  support 
of  ground  forces,  the  Air  Force  has 
specific  responsibility  for  developing,  in 
coordination  with  the  other  Services, 
doctrines  and  procedures,  except  as 
provided  for  in  Navy  responsibilities  for 
amphibious  operations  and  in 
responsibilities  for  the  Marine  Corps. 

§  368.7    Functions  of  DoO  Agencies. 

(a)  Defense  Advanced  Research 
Projects  Agency  (DARPA).  See  32  CFR 
Part  358. 

(b)  Defense  Communications  Agency 
(DCA).  See  32  CFR  Part  362. 

(c)  Defense  Contract  Audit  Agency 
(DCAA).  See  32  CFR  Part  357. 

(d)  Defense  Intelligence  Agency  (DIA). 
See  32  CFR  Part  354. 

(e)  Defense  investigative  Service 
(DIS).  See  32  CFR  Part  361. 

(f)  Defense  Legal  Services  Agency 
(DLSA).  See  DoD  Directive  5145.4.' 
August  12.  1981. 

(g)  Defense  Logistics  Agency  (DLA). 
See  32  CFR  Part  359. 

(h)  Defense  Mapping  Agency  (DMA). 
See  32  CFR  Part  360. 

(i)  Defense  Nuclear  Agency  (DNA). 
See  DoD  Directive  5105.31.'  March  18. 
1987. 

(j)  Defense  Security  Assistance 
Agency  (DSAA).  See  32  CFR  Part  363. 

(k)  The  National  Security  Agency  and 
the  Central  Security  Service  (NSA/CSS). 
See  DoD  Directive  S-5100.20,  December 
23.  1971. 

(1)  Strategic  Defense  Initiative 
Organization  (SDIO).  See  DoD  Directive 
5141.5,'  February  21, 1986. 
Linda  M,  Bynuoi, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
September  15, 1987. 
[FR  Doc.  87-21704  Filed  9-18-87;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosptieric 
Administration 

50  CFR  Part  672 
(Docket  No.  61220-7033] 

Groundfisti  of  ttie  Gulf  of  Alaska 

AGENCV:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 


'  Copies  may  be  obtained,  if  needed,  from  the 
US.  Naval  Putjlicalion  and  Forms  Center.  5801 
Tabor  Avenue.  ATTN:  Code  301.  Ptiiladelptiia.  PA 
19120. 


ACTION:  Notice  of  closure  and  request 
for  comments. 

SUMMARY:  The  Director,  Alaska  Region. 
NMFS  (Regional  Director),  has 
determined  that  the  Target  Quota  (TQ) 
amounts  for  Pacific  ocean  perch  (POP) 
in  Western  and  Central  Regulatory 
Areas  of  the  Gulf  of  Alaska  will  be 
taken  by  September  18.  1987.  Directed 
fishing  for,  and  retention  of.  POP  is 
prohibited  for  vessels  fishing  in  the 
Western  and  Central  Regulatory  areas 
on  September  16. 1987.  through  the 
remainder  of  the  year.  This  action  is 
necessary  to  limit  the  harvest  of  POP  to 
the  amount  that  is  permissible  under 
Federal  regulations  implementing  the 
Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  (FMP). 

DATES:  This  notice  is  effective  at  noon. 
September  16.  Alaska  Daylight  Time 
(ADT).  until  midnight.  Alaska  Standard 
Time.  December  31.  1987.  Public 
comments  on  this  notice  should  be 
submitted  by  October  1. 1987. 

ADDRESSES:  Comments  should  be 

addressed  to  Robert  W.  McVey. 

Director,  Alaska  Region  (Regional 

Director).  National  Marine  Fisheries 

Service.  P.O.  Box  021668.  Juneau,  Alaska 

99802. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  E.  Smoker  (Resource  Management 
Specialist.  NMFS)  907-586-7230. 

SUPPLEMENTARY  INFORMATION:  The  FMP 

governs  the  groundfish  fishery  in  the 
Exclusive  Economic  Zone  (EEZ)  in  the 
Gulf  of  Alaska  under  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (Magnuson  Act).  Regulations 
implementing  the  FMP  are  at  50  CFR 
Part  672.  Section  672.2  of  the  regulations 
defines  the  Western,  Central,  and 
Eastern  Regulatory  Areas  in  the  Gulf  of 
Alaska.  Under  the  procedure  set  forth  at 
§  672.20(a).  1987  Target  Quotas  (TQ's) 
were  established  for  each  of  the 
groundfish  species,  which  were  then 
apportioned  among  the  regulatory  areas 
or  districts,  O   '  of  the  groundfish 
species  is  POl'.  for  which  the  1987  TQs 
in  the  Western  and  Central  Regulatory 
Areas  are  each  1.500  mt.  These  TQ's 
were  apportioned  entirely  to  domestic 
annual  processing  (DAP). 

Since  July,  a  small  fleet  of  factory- 
trawlers  and  several  longliners  have 
targeted  or  are  targeting  on  POP  and 
others  have  reported  bycatch  amounts 
of  POP.  The  estimated  catch  through 
September  5  in  the  Western  Regulatory 
Area  is  1,418  mt  and  in  the  Central 
Regulatory  Area  is  1,239  mt.  At  current 
harvest  levels,  the  quotas  in  each  area 
will  be  reached  within  a  week.  Under 
§  672.20(c)(2)(i].  if  the  Regional  Director 
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d.Mermines  that  thp  TQ  for  any  target 
species  or  of  the  "other  specie's" 
category  in  any  regulatory  area  or 
district  has  been  or  will  be  reached, 
directed  fishing  for  that  species  will  he 
prohibited  and  that  species  will  be 
declared  a  prohibited  species. 
Therefore,  after  12:()0  noon  on 
S<'ptember  16.  further  directed  fishing 
for  POP  in  both  the  Western  and  Central 
Regulatory  areas  is  prohibited.  Fishing 
for  other  groundfish  species  for  whicha 
quota  is  available  in  the  Western  and 
Centra!  Regulatory  Areas  is  permitted, 
but  any  catches  of  POP  must  be  treated 
as  a  prohibited  species  and  discarded  at 
St' a. 

In  making  this  decision,  the  Regumai 
Director  considered:  (1)  The  risk  of 
biological  harm  to  POP  stocks:  (2)  the 
risk  of  socioeconomic  harm  to 
authorized  users  of  POP;  and  (3)  the 
impact  that  a  continued  closure  might 
have  on  the  socioeconomic  well-being  of 
other  domestic  fisheries.  The  Regional 


Direricr  made  these  findings:  (1)  The 
only  fishery  which  would  be  expected  to 
take  substantial  amounts  of  POP,  that 
for  "other  rockfish ".  has  been  closed 
since  July  15  and  bycatches  of  POP  in 
other  groundfish  fisheries  are  expected 
to  be  negligible:  therefore  there  is  no 
threat  of  overfishing  of  POP  stocks;  (2) 
the  long-term  economic  interests  of 
authorized  users  of  the  POP  fishery  are 
protected  because  the  stocks  are 
protected  from  additional  decline:  and 
( )]  a  continued  closure  will  have  no 
significant  impact  on  the  socioeconomic 
well-being  of  other  domestic  fisheries 
since  other  species  of  fish  and  shellfish 
will  not  be  significantly  affected. 

These  closures  will  be  effective  when 
this  notice  is  filed  for  public  inspection 
with  the  Federal  Register  and  after  it 
has  been  publicized  for  48  hours  through 
procedures  of  the  Alaska  Department  of 
Fish  and  Game,  pursuant  to  the 
Cooperative  Enforcement  Agreement 
between  the  Government  of  the  I'n I'rd 


States  and  the  State  of  Alaska,  dated 
December  21. 1978, 

Classification 

The  continued  health  of  stocks  of  POP 
could  be  jeopardized  unless  this  notice 
takes  effect  promptly.  Therefore.  NOAA 
finds  for  good  cause  that  prior 
opportunity  for  public  comment  on  this 
notice  is  contrary  to  the  public  interest 
and  its  effective  date  should  not  be 
delayed.  This  action  is  taken  under 
§  672,20  and  is  in  compliance  with 
Executive  Order  12291, 

Ijst  of  Subjects  in  50  CFR  Part  6^2 

F>.*T'nes,  Reporting  ana 
reci  ri:Kit-"p;ng  requirements. 

.^utho^!\    :t,  L  S  C   1801  el seq. 

D,:'id   S.  ;.u  r-/jer  16,  1987. 
lames  E  Douglas,  Jr., 
Deputy  Assistant  Administrator  For 
Fisheries.  National  Marine  Fisheries  Service. 
|FR  Doc.  87-21741  Filed  »-16-87;  4:50  pmj 
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This   section   of   the   FEDERAL   REGISTER 
contains   notices   to   the   pubMc   ot   the 
proposed   issuance   of   rules   and 
regulations    The   purpose   of   these   notices 
IS   to   give   inte'ested   persons   an 
opportunity    to    participate    in    the    rule 
making   pnor   !c    the   adopt'on    of   the   final 
rules 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFRPart  133 

[DocketNo.  B5P-0584I 

Cheeses;  Proposal  To  Permit 
Expanded  Use  of  Antimycotics  on 
Exterior  of  Bulk  Cheeses  During 
Curing  and  Aging  and  To  Update 
Formats  of  Several  Standards 

AGENCY:  Food  and  Drug  .Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
dnuT.d  standards  of  identity  for  several 
cheeses  to  permit  the  use  of 
antimycotics  on  the  exterior  of  bulk 
cheeses  daring  curing  and  aging  and  on 
the  exterior  of  cheeses  for 
manufacturing.  The  agency  is  also 
(.Tiiposing  to  amend  several  standards  to 
upd.i!e  the  formats  and  language, 
provide  for  functional  group 
designations  of  safe  and  suitable 
optional  ingredients,  and  provide  for 
optional  ingredient  labeling 
requirements.  This  action  will  reduce 
waste  in  cheese  manufacture  and  will 
promote  honesty  and  fair  dealing  in  the 
interest  of  consumers. 

DATES:  Comments  by  November  20. 
19H7.  I'he  agency  proposes  that  any  final 
rule  that  may  issue  based  upon  this 
proposal  shall  become  effective  60  days 
after  date  of  publication  of  the  final  rule 
in  the  Federal  Register. 

ADDRESS:  Written  comments,  data,  or 
intnrmation  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
.Administration,  Room  4-62.  5600  Fishers 
l.an,    Koi:.kvil!e,  \!n  20H:r 
FOR  FURTHER  INFORMATION  CONTACT: 

Karen  L  Carson.  Center  for  Food  Safety 

a.nd  Applied  Nutrition  lHFF-414).  Food 

and  Drug  Administration,  20(J  C  Street 

SW,,  VVashing'on.  DC  20204.  202-485- 

0110, 

SUPPLEMENTARY  INFORMATION: 

I,  .Antimycotics 

The  National  Cheese  Institute  (NCI). 


fiW  Prince  Street,  Alexandria.  VA  22314. 
a  trade  association  representing  U.S. 
cheese  manufacturers,  has  submitted  a 
citizen  petition  dated  December  18,  1985. 
requestinR  that  F"DA  amend  the 
standards  of  identity  for  brick  cheese 
(:i  CFR  1J3  1081.  brick  cheese  for 
manufacturing  |21  CFR  133.109).  washed 
curd  and  soaked  curd  cheese  (21  CFR 
133.136).  washed  curd  cheese  for 
manufacturing  (21  CFR  133.137).  edam 
cheese  (21  CFR  133.138).  granular  and 
stirred  curd  cheese  (21  CFR  133.144), 
granular  cheese  for  manufacturing  (21 
CFR  133.145).  nonterey  cheese  and 
monterey  jack  cheese  (21  CFR  133.153), 
muenster  and  munster  cheese  (21  CFR 
133.160).  muenster  and  munster  cheese 
for  manufacturing  (21  CFR  133.161).  and, 
by  cross-reference,  gouda  cheese  (21 
CFR  133.142)  and  high-moisture  jack 
cheese  (21  CFR  133,154)  to  permit  the 
broader  use  of  safe  and  suitable 
antimycotics  (currently  permitted  on 
cuts  and  slices  in  consumer-sized 
packages  for  a  number  of  standardized 
cheeses)  so  that  they  may  be  used  on 
the  exterior  of  bulk  cheeses  during 
curing  and  aging  and  on  the  exterior  of 
cheeses  for  manufacturing.  Cheddar 
cheese  (21  CFR  133.113).  cheddar  cheese 
for  manufacturing  (21  CFR  133.114), 
colby  cheese  (21  CFR  133.118),  and  colby 
cheese  for  manufacturing  (21  CFR 
133.119)  were  also  included  in  NCI's 
petiton,  but  are  being  dealt  with  in  a 
separate  document  on  low  sodium 
cheeses,  published  elsewhere  in  this 
issue  of  the  Federal  Register. 

The  grounds  given  by  NCI  in  support 
of  permitting  the  expanded  use  of  safe 
and  suitable  antimycotics  are:  (1)  It  is 
not  possible,  even  with  advances  in 
technology  and  manufacturing  practices, 
to  prevent  the  growth  of  mold  on  cheese 
surfaces:  (2)  the  results  of  a  survey  of 
NCI  membership  indicate  that,  in  1983, 
29  million  pounds  (0.83  percent)  of  the 
3.5  billion  pounds  of  semihard  and 
semisoft  cheese  produced  in  the  United 
States  (70  peirent  of  the  total  5  billion 
pounds  of  all  cheese  products  produced, 
excluding  cottage  cheese)  was  lost  to 
mold  spoilage  through  trim  loss,  product 
rejection,  loss  of  grade,  disposal  as 
waste,  store  returns,  product 
replacement,  and  consumer 
dissatisfaction;  and  (3)  the  current 
standards  forbrick  cheese,  washed  curd 
and  soaked  curd  cheese;  edam  cheese, 
granular  and  fitirred  curd  cheese, 
monterey  and  monterey  jack  cheese, 
muenster  ancj  munster  cheese  and,  by 


cross-reference,  gouda  cheese  and  high- 
moisture  jack  cheese  permit  the  use  of 
safe  and  suitable  antimycotics  on  cuts 
and  slices  in  consumer-sized  packages 
of  the  cheeses. 

FT).A  believes  that  NCI's  request  has 
merit  and  that  the  use  of  antimycotics 
will  reduce  waste  in  the  manufacture  of 
cheese  and  is  in  the  best  interest  of  both 
consumers  and  industry.  FDA  is, 
therefore,  proposing  to  revise  the 
standards  of  identity  for  brick  cheese 
(§  133,108),  washed  curd  and  soaked 
curd  cheese  (§  133.136),  edam  cheese 
(§  133.138).  granular  and  stirred  curd 
cheese  (§  133.144),  monterey  cheese  and 
monterey  jack  cheese  (§  133.153), 
muenster  and  munster  cheese 
(§  133.160).  and,  by  cross-reference, 
gouda  cheese  (§  133.142)  and  high- 
moisture  jack  cheese  (§  133.154)  to 
permit  the  use  of  safe  and  suitable 
antimycotics  on  the  surfaces  of  bulk 
forms  of  these  cheeses  during  the 
storage,  curing,  and  packaging 
operations,  in  addition  to  use  on 
consumer-sized  cuts  and  slices. 

FDA  is  also  proposing,  as  requested 
by  NCI.  to  revise  the  standards  of 
identity  for  brick  cheese  for 
manufacturing  (§  133,109),  washed  curd 
cheese  for  manufacturing  (§  133,137). 
granular  cheese  for  manufacturing 
(§  133.145),  and  muenster  and  munster 
cheese  for  manufacturing  (§  133.161)  to 
permit  the  use  of  safe  and  suitable 
antimycotics  on  the  exterior  of  these 
types  of  cheese.  Cheeses  for 
manufacturing  are  made  and  packaged 
to  be  used  as  ingredients  in  other  cheese 
products  and  in  other  foods.  The  agency 
agrees  with  NCI  that  this  action  is 
necessary.  These  types  of  cheeses  are 
very  often  packaged  in  large  barrels  and 
the  packaging  methods  used  result  in  the 
cheese  curd  being  loosely  filled  into  the 
container.  Because  the  curd  is  loosely 
packed,  the  exposed  surface  area  on  the 
curd  in  larger  thus  increasing  the 
opportunity  for  mold  growth.  The 
agency  wants  to  emphasize,  and  NCI 
concurs,  that  this  broader  use  of 
antimycotics  is  not  to  be  used  in  lieu  of 
the  use  of  good  manufacturing  practices 
or  sanitary  procedures,  but  to 
supplement  them. 

11.  Format  and  Language  Changes 

NCI  also  requested  that  FDA  amend 
§§  133.108.  133.138.  133.144,  133.153,  and 
133.160  to  make  them  consistent  with 
the  format  and  language  amendments 
made  in  the  nine  cheese  standards 
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Pf  vised  in  consideration  of  the  Codex 
Alimentarius  Recommended 
International  Standards  of  Identity 
(Codex  standards)  (see  48  FR  2736: 
I  inuary  21.  1983).  The  grounds  given  by 
NCI  in  support  of  updating  the  format 
and  language  of  these  standards  are  that 
(1)  the  format  and  language  used  in  the 
cheese  standards  revised  in 
consideration  of  the  Codex  standards 
are  preferable  because  they  make  the 
standards  easier  to  read  and  use  and  (2) 
it  is  in  the  interest  of  both  consumers 
and  industry  to  promote  uniformity  in 
the  format  and  language  of  food 
standards,  including  cheese  standards. 
FD.A  agrees  with  NCI  and  is  therefore 
proposing,  as  requested,  to  update, 
consistent  with  the  nine  revised  cheese 
standards,  the  format  and  language, 
including  provisions  for  the  label 
declaration  of  optional  ingredients,  in 
the  standards  of  identity  for  brick 
cheese  [§  133.108).  washed  curd  and 
soaked  curd  cheese  (§  133.136).  granular 
and  stirred  curd  cheese  (§  133.144). 
monterey  cheese  and  monterey  jack 
cheese  (§  133.153).  and  muenster  and 
munster  cheese  (§  133.160).  In  addition, 
based  on  the  reasoning  given  by  NCI  in 
support  of  the  requested  format  and 
language  changes,  FDA  is  also 
proposing  to  update  the  standards  of 
identity  for:  Cook  cheese,  koch  kaese  (21 
CFR  133.127):  cream  cheese  (21  CFR 
133.133):  cream  cheese  with  other  foods 
(21  CFR  133,134):  gammelost  cheese  (21 
CFR  133.140):  gorgonzola  cheese  (21  CFR 
1.33,141):  grated  cheeses  (21  CFR 
133.146):  neufchatel  cheese  (21  CFR 
133.162):  nuworld  cheese  (21  CFR 
133.164):  roquefort,  sheep's  milk  blue- 
mold,  and  blue-mold  cheese  from 
sheep's  milk  (21  CFR  133.184):  sap  sago 
cheese  (21  CFR  133.186):  spiced  cheeses 
(21  CFR  133.190):  and  by  cross-reference, 
part-skim  spiced  cheeses  (21  CFR 
133.191). 

FDA  is  specifically  proposing  to:  (1) 
Adopt  the  use  of  functional  group 
designations  for  safe  and  suitable 
optional  ingredients,  where  appropriate; 
(2)  provide  for  various  forms  of  milk. 
nonfat  milk,  and  cream:  and  (3)  require 
label  declaration  of  optional  ingredients 
in  accordance  with  21  CFR  Part  101. 
FDA  believes  that  adopting  the 
functional  group  designations  will 
benefit  consumers  because 
manufacturers  will  be  permitted  to 
select  less  expensive  or  more  readily 
available  ingredients  that  are  equally 
appropriate  for  a  functional  purpose. 
The  safety  and  suitability  of  ingredients 
chosen  from  a  functional  group  are 
governed  by  the  definition  of  "safe  and 
suitable"  in  21  CFR  130.3(d)  in 
conjunction  with  appropriate  food 
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additive  regulations  established  under 
21  CFR  Parts  170,  171.  and  172.  The 
agency  also  believes  that  the  use  of  safe 
and  suitable  functional  categones  will 
minimize  any  future  need  to  amend  the 
standards  to  provide  for  additional 
specific  ingredients  and  that  the  cost 
benefits  resulting  from  this  action  will 
be  passed  on  to  the  consumer. 
Regarding  provisions  for  the  use  of 
various  forms  of  milk,  nonfat  milk,  and 
cream,  the  agency  has  concluded  that, 
from  a  technological  standpoin'., 
alternative  forms  of  milk,  nonfat  milk, 
and  cream,  i.e..  concentrated,  dried,  and 
reconstituted  forms,  can  be  used  to 
produce  the  same  cheese  as  that 
produced  from  fluid  cow's  milk.  The 
agency  believes  that  this  action  is 
consistent  with  the  provisions  in  the 
existing  standards  which  permit 
alternative  manufactunng  procedures  as 
long  as  they  do  not  adversely  affect  the 
physical  and  chemical  properties  of  the 
cheese. 

Finally,  the  agency  would  like  to  point 
out  that,  in  regard  to  the  optional 
ingredient  labeling  requirement,  all 
ingredients  in  these  cheeses,  with  the 
exception  of  salt  in  many  standards,  are 
optional.  Only  one  optional  ingredient  is 
exempted  from  label  declaration  and 
that  is  artificial  coloring.  .A.rtificial 
coloring  is  specificallv  exempted  bv 
section  403(k)  of  the  Federal  Food.  Drug, 
and  Cosmetic  .^ct  (21  U.5.C.  343(k)). 
However,  the  agency  urges 
manufacturers  to  declare  both  the 
presence  of  artificial  colonng,  when 
used,  and  salt. 

The  agency  is  taking  this  opportunity 
to  propose  revising  the  standard  of 
identity  for  blue  cheese  (21  CFR  133.106) 
by  removing  §  133.106(a)(2)  which 
establishes  a  maximum  phenol 
equivalent  value  when  unpasteurized 
dairy  ingredients  are  used  in  the 
manufacture  of  the  cheese.  This 
provision  was  erroneously  included  in 
the  standard  when  it  was  revised  in 
consideration  of  the  Codex  standard 
(see  43  FR  42127:  September  19,  1978). 
The  purpose  of  the  test  for  phenol 
equivalent  value  is  to  measure  the 
presence  of  phosphatase,  an  indication 
that  inadequately  pasteurized  dairy- 
ingredients  were  used  in  the 
manufacture  of  the  cheese.  Many 
microbial  curing  agents,  including  the 
ones  used  on  blue  cheese,  produce 
phosphatase.  Because  the  test  cannot 
distinguish  between  phosphatase  from 
inadequately  pasteurized  dairy 
ingredients  and  microbial  phosphatase 
from  the  curing  agents,  an  maximum 
phenol  equivalent  value  is  not 
appropriate  in  the  standard  for  blue 
cheese.  Therefore,  the  agency  is 


proposing  to  delete  §  133.106(a)(2)  and 
to  correct  the  references  to  that 
paragraph,  where  necessary, 

HI,  Related  Pending  .Actions 

In  the  Federal  Register  of  )uly  19, 1984 
(49  FR  29242).  FDA  published  a  proposal 
10  amend  the  regulations  for  label 
designation  of  ingredients  (21  CFR 
101.4(b)(22))  to  permit  enzymes  of 
animal,  plant,  or  microbial  ongin  used  in 
cheese  and  cheese  products  to  be 
declared  as  "enzymes."  Should  this 
proposed  change  in  the  labeling 
regulations  become  effective  before  the 
proposed  amendments  set  out  below 
become  effective,  the  labeling  provisions 
in  the  proposed  amendments  will  be 
changed  to  reference  new  21  CFR 
101.4(b)(22). 

IV.  Exonomic  Impact 

In  accordance  with  the  Regulatory 
Flexibility  Act  (Pub.  L  9&-354:  5  U.S.C. 
601),  FDA  has  reviewed  this  proposal  to 
determine  its  impact  on  small 
businesses.  The  proposal  will  provide 
for  the  expanded  use  of  antimycotics 
and  update  the  format  and  language  of 
several  standards  of  identity  to  include 
alternative  forms  of  dairy  ingredients, 
functional  groups  of  optional 
ingredients,  and  requirements  for 
optional  ingredient  labeling. 

The  agency  believes  that  this  proposal 
provides  increased  flexibility  in  product 
formulation  to  manufacturers  of  cheeses. 
The  agency  recognizes  that  the  optional 
ingredient  labeling  requirements  in  the 
proposed  amendments  to  the  standards 
for  brick  cheese,  washed  curd  and 
soaked  curd  cheese,  granular  and  stirred 
curd  cheese,  monterey  cheese  and 
monterey  jack  cheese,  and  muenster  and 
munster  cheese  may  impose  a  burden  on 
those  manufacturers  who  are  not 
already  including  ingredient 
declarations  on  their  labels.  However, 
FDA  points  out  that  industry,  itself,  is 
petitioning  for  this  requirement.  FDA 
recognizes  that  some  manufacturers  of 
these  cheeses  may  experience  some 
economic  impact  as  the  result  of  these 
labeling  regulations,  however,  for  the 
most  part,  manufacturers  will  have 
ample  opportunity  to  use  up  existing 
label  stores.  The  only  cost  to  the 
manufacturers  will  then  be  in  the 
redesigning  of  labels  that  do  not  already 
include  label  declarations  of  ingredients. 

Regarding  the  portion  of  the  proposal 
dealing  with  expanded  use  of 
antimycotics,  NCI  presented  data 
showing  that,  in  1983,  an  estimated  total 
of  29  million  pounds  of  semihard  and 
semisoft  cheese  was  lost  due  to  mold 
growth  on  the  cheese.  This  represents 


35428 


Federal  Register  /  Vol.  52,  No.  182  /  Monday,  Septfimber  21.  1987  /  Proposed  Rules 


an  monetary  loss  of  $33  million  for  that 
year  alone. 

Therefore,  based  on  this  information, 
FD.'\  certifies  that  this  proposed  acticm 
will  not  have  a  significant  economic 
impact  on  a  substanlidl  number  of  small 
entities. 

v.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24[b)n)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

VT.  Comments 

Interested  persons  m.iy,  on  or  before 
November  20,  1987,  submit  to  the 
Dockets  Management  Branch  (address 
abt)ve)  written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  on(>  copy. 
Comments  are  to  be  ide.'ntified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  ma>'  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  133 

Cheese,  Food  standards. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Comissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  it  is  proposed  that 
Fart  ].i3  be  amended  as  follows: 

PART  133— CHEESES  AND  RELATED 
CHEESE  PRODUCTS 

1.  The  authority  citation  for  21  CFR 
Part  \yi  continues  to  read  as  follows: 

Authority:  Sees  401.  701(e),  52  Stat.  1046,  70 

St.tt  919  as  amended  [21  USC.  341,  371(e)); 
21  ere  5.10  and  5.61 

§133.106    [Amended) 

2.  Section  133.106  hiiic  cheese  is 
amended  in  paragraph  (al(l)  by  revising 
"(a)(3)"  to  read  "(a)(2),"  by  removing 
paragraph  (a)i2).  and  by  redesignating 
existing  paragraph  (a)(3)  as  (a)(2). 

3.  By  revising  §  133.108  to  read  as 

follows: 

§133.108    Brick  cheese. 

(a)  Description.  (1)  Brick  cheese  is  the 
food  prepared  from  dairy  ingredients 
and  other  ingredients  specified  in  this 
section  by  the  procedure  set  forth  in 
paragraph  (a)(3)  of  this  section,  or  by 
any  other  procedure  which  produces  a 
finished  cheese  having  the  same 


physical  and  chemical  properties.  The 
minimum  milkfat  content  is  50  percent 
by  weight  of  the  solids  and  the 
maximum  moisture  content  is  44  percent 
by  weight,  as  determined  by  the 
methods  described  in  §  133.5.  If  the  dairy 
ingredients  used  are  not  pasteurized,  the 
cheese  is  cured  at  a  temperature  of  not 
less  than  35  °F  for  at  least  60  days. 

(2)  If  pasteurized  dairy  ingredients  are 
used,  the  phenol  equivalent  value  of  0.25 
gram  of  brick  cheese  is  not  more  than  5 
micrograms  as  determined  by  the 
method  described  in  §  133.5. 

(3)  One  or  more  of  the  dairy 
ingredients  specified  in  paragraph  (b)(1) 
of  this  section  is  brought  to  a 
temperature  of  about  88  T  and 
subjected  to  the  action  of  a  lactic  acid- 
producing  bacterial  culture.  One  or  more 
of  the  clotting  enzvTnes  specified  in 
paragraph  |b)(2)  of  this  section  is  added 
to  set  the  dairy  ingredients  to  a 
semisolid  mass.  The  mass  is  cut  into 
cubes  with  sides  approximately  %  inch 
long,  and  stirred  and  heated  so  that  the 
temperature  rises  slowly  to  about  96  °F. 
The  stirring  is  continued  until  the  curd  is 
sufficiently  firm.  Part  of  the  whey  is  then 
removed,  and  the  mixture  diluted  with 
water  or  salt  brine  to  control  the  acidity. 
The  curd  is  transferred  to  forms,  and 
drained.  During  drainage  it  is  pressed 
and  turned.  After  drainage  the  curd  is 
salted,  and  the  biological  curing  agents 
characteristic  of  brick  cheese  are 
applied  to  the  surface.  The  cheese  is 
then  cured  to  develop  the  characteristics 
of  brick  cheese.  One  or  more  of  the  other 
optional  ingredients  specified  in 
paragraph  (b)(3)  of  this  section  may  be 
added  during  the  procedure. 

(b)  Optional  ingredients.  The 
following  safe  and  suitable  ingredients 
may  be  used: 

(1)  Dairy  ingredients.  Milk,  nonfat 
milk,  or  cream,  as  defined  in  §  133.3, 
used  alone  or  in  combination. 

(2)  Clotting  enzymes.  Rennet  and/or 
other  clotting  enzymes  of  animal,  plant, 
or  microbial  origin. 

(3)  Otiier  optional  ingredients.— [\) 
Coloring. 

(ii)  Calcium  chloride  in  an  amount  not 
more  than  0.02  percent  (calculated  as 
anhydrous  calcium  chloride)  of  the 
weight  of  the  dairy  ingredients,  used  as 
a  coagulation  aid. 

(iii)  Enzymes  of  animal,  plant,  or 
microbial  origin,  used  in  curing  or  flavor 
development 

(iv)  Antimycotic  agents,  the 
cumulative  level  of  which  shall  not 
exceed  current  good  manufacturing 
practice,  may  be  added  to  the  surface  of 
the  cheese. 

(c)  Nomenclature.  The  name  of  the 
food  is  "brick  cheese". 


(d)  Labei  declaration.  The  common  or 
usual  name  of  each  of  the  ingredients 
used  in  the  food  shall  be  declared  on  the 
label  as  required  by  the  applicable 
sections  of  Part  101  of  this  chapter, 
except  that: 

(1)  Enzymes  of  animal,  plant,  or 
microbial  origin  may  be  declared  as 
"enzymes";  and 

(2)  The  dairy  ingredients  may  tte 
declared,  in  descending  order  of 
predominance,  by  the  use  of  the  terms 
"milkfat  and  nonfat  milk"  or  "nonfat 
milk  and  milkfat",  as  appropriate. 

4.  By  revising  §  133.109  to  read  as 
follows; 

§  1 33. 1 09    Brick  ct>eese  for  manufacturing. 

Brick  cheese  for  manufacturing 
conforms  to  the  definition  and  standard 
of  identity  for  brick  cheese  prescribed 
by  §133.108.  except  that  the  dairy 
ingredients  are  not  pasteurized  and 
curing  is  not  required. 

5.  By  revising  §  133.127  to  read  as 
follows: 

§133.127    Cook  cheese,  koch  kaese. 

(a)  Description.  (1)  Cook  cheese,  koch 
kaese,  is  the  food  prepared  by  the 
procedure  set  forth  in  paragraph  (a)(3)  of 
this  secbon  or  by  any  other  procedure 
which  produces  a  finished  cheese 
having  the  same  physical  and  chemical 
properties.  The  maximum  moisture 
content  is  80  percent  by  weight,  as 
determined  by  the  method  prescribed  in 
§  133.5.  The  dairy  ingredients  used  may 
be  pasteurized. 

(2)  The  phenol  equivalent  value  of  0.25 
gram  of  cook  cheese  is  not  more  than  3 
micrograms  as  determined  by  the 
method  descnbed  in  §133.5. 

(3)  One  or  more  of  the  dairy 
ingredients  specified  in  paragraph  (b)(1) 
of  this  section  may  be  warmed  and  is 
subjected  to  the  action  of  a  lactic  acid- 
producing  bacterial  culture.  One  or  more 
of  the  clotting  enzymes  specified  in 
paragraph  (b)(2)  of  this  section  is  added 
to  set  the  dairy  ingredients  to  a 
semisolid  mass.  The  mass  is  cut.  stirred, 
and  heated  with  continued  stirring,  so  as 
to  separate  the  curd  and  whey.  The 
whey  is  drained  from  the  curd  and  the 
curd  is  cured  for  2  or  3  days.  It  is  then 
heated  to  a  temperature  of  not  less  than 
180  'F  until  the  hot  curd  will  drop  from  a 
ladle  with  a  consistency  like  that  of 
honey.  The  hot  cheese  is  filled  into 
packages  and  cooled.  One  or  more  of 
the  other  optional  ingredients  specified 
in  paragraph  (b)(3)  of  this  secbon  may 
be  added  during  the  procedure. 

(b)  Optional  ingredients.  The 
following  safe  and  suitable  ingredients 
may  be  used: 
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|1)  Duiry  ingredienbi.  Nonfat  milk,  as 
defined  in  §  133.3. 

(2)  Clotting  enzymes.  Rennet  and/or 
other  clotting  enzymes  of  animal,  plant, 
or  microbial  origin. 

(3)  Other  optional  mgrvdunts.  (1) 
Calcium  chloride  in  an  amount  not  more 
than  0.02  percent  (calculated  as 
anhydrous  calcium  chloride)  of  the 
weight  of  the  dairy  ingredients,  used  as 
a  coagulation  aid. 

(ii)  Culture  of  white  mold. 
(iii)  Pasteurized  cream, 
(iv)  Caraway  seed. 
(v)Salt. 

(c)  Nomenclature.  The  name  of  the 
food  is  "cook  cheese"  or,  alternatively, 
"koch  kaese". 

(d)  Label  declaration.  The  common  or 
usual  name  of  each  of  the  ingredients 
used  in  the  food  shall  be  declared  on  the 
label  as  required  by  the  applicable 
sections  of  Part  101,  except  that 
enzymes  of  animal,  plant,  microbial 
origin  may  be  declared  as  "enzymes". 

6.  By  revising  §  133.133  to  read  as 
follows: 

§133.133    Cream  cheese. 

(a)  Description.  (1)  Cream  cheese  is 
the  soft,  uncured  cheese  prepared  by  the 
procedure  set  forth  in  paragraph  (a)(2)  of 
this  section,  or  by  any  other  procedure 
which  produces  a  finished  cheese 
having  the  same  physical  and  chemical 
properties.  The  minimum  milkfat  content 
is  33  percent  by  wcighf  of  the  finished 
food,  and  the  maximum  moisture 
content  is  55  percent  by  weight,  as 
determined  by  the  methods  described  in 
§  133.5.  The  dairy  ingredients  used  are 
pasteurized^ 

(2)  One  or  more  of  the  dairy 
ingredients  specified  in  paragraph  {b)(l) 
of  this  section  may  be  homogenized  and 
is  subjected  to  the  action  of  lactic  acid- 
producing  bacterial  culture.  One  or  more 
of  the  clotting  enzymes  specified  in 
paragraph  (b)(2)  of  this  section  is  added 
lo  coagulate  the  dairy  ingredients.  The 
coagulated  mass  may  be  wanned  and 
stirred  and  it  is  drained.  The  moisture 
content  may  be  adjusted  with  one  or 
more  of  the  optional  ingredients 
specified  in  paragraph  (b)13)(ii]  of  this 
section.  The  curd  may  be  pressed, 
chilled,  and  worked  and  it  may  be 
heated  until  it  becomes  fluid.  It  may 
then  be  homogenized  or  otherwise 
mixed.  One  or  more  of  the  optional 
dairy  ingredients  specified  in  paragraph 
(b)(1)  and  the  other  optional  ingredients 
specified  in  paragraph  (b)(3)  of  this 
section  may  be  added  during  the 
procedure. 

(b)  Optional  ingredients.  The 
following  safe  and  suitable  ingredients 
mav  be  used: 


(1)  Dairy  ingredients.  Milk,  nonfat 
milk,  or  cream,  as  defined  m  §  133.3. 
used  alone  or  in  combination. 

(2)  Clotting  enzymes.  Rennet  and/or 
other  clotting  enzymes  of  animal,  plant, 
or  microbial  origin. 

(3)  Other  optional  ingredients — (i) 
Salt,  (ii)  Cheese  whey,  concentrated 
cheese  whey,  dried  cheese  whey,  or 
reconstituted  cheese  whey  prepared  by 
addition  of  water  to  concentrated 
cheese  whey  or  dried  cheese  whey. 

(iii)  Stabilizers,  in  a  total  amount  not 
to  exceed  0.5  percent  of  the  weight  of 
the  finished  food,  with  or  without  the 
addition  of  dioctyl  sodium 
sulfosuccinate  in  a  maximum  amount  of 
0.5  percent  of  the  weight  of  the 
stabilizer(s)  used. 

(c)  Nomenclature.  The  name  of  the 
food  is  "cream  cheese". 

(d)  Label  declaration.  The  common  or 
usual  name  of  each  of  the  ingredients 
used  in  the  food  shall  be  declared  on  the 
label  as  required  by  the  applicable 
sections  of  Part  101  of  this  chapter, 
except  that: 

>(1)  Enzymes  of  animal,  plant,  or 
microbial  original  may  be  declared  as 
"enzymes";  and 

(2)  The  dairy  ingredients  may  be 
declared,  in  descending  order  of 
predominance,  by  the  use  of  the  terms 
"milkfat  and  nonfat  milk"  or  "nonfat 
milk  and  milkfaf",  as  appropriate. 

7.  By  revising  §  133.134  to  read  as 
follows: 

§133.134    Cream  cfieese  with  other  foods. 

(a)  Description.  Cream  cheese  with 
other  foods  is  the  class  of  foods 
prepared  by  mixing,  with  or  without  the 
aid  of  heat,  cream  cheese  with  one  or  a 
mixture  of  two  or  more  types  of  foods 
(except  other  cheeses)  listed  in 
paragraph  {b)(l)  of  this  section,  in  an 
amount  sufficient  to  differentiate  the 
mixture  from  cream  cheese.  One  or  more 
of  the  other  optional  ingredients  in 
paragraph  (b)(2)  of  this  section  may  be 
used.  The  maximum  moisture  content  of 
the  mixture  is  60  percent  by  weight.  The 
minimum  milkfat  is  33  percent  by  weight 
of  the  cream  cheese  and  in  no  case  less 
than  27  percent  of  the  finished  food.  The 
moisture  and  fat  contents  will  be 
determined  by  the  m.ethods  described  in 
§  133.5.  except  that  the  method  for 
determination  of  fat  content  is  not 
applicable  when  the  added  food 
contains  fat. 

(b)  Optional  ingredients.  The 
following  safe  and  suitable  optional 
ingredients  may  be  used: 

(1)  Fijods.  Properly  prepared  fresh, 
cooked,  canned,  or  dried  fruits  or 
vegetables;  cooked  or  canned  meats, 
relishes,  pickles,  or  other  suitable  foods. 


(2)  Other  optional  ingredients,  (i) 
Stabilizers,  in  a  total  amount  not  to 
exceed  0.8  percent,  with  or  without  the 
addition  of  dioctyl  sodium 
sulfosuccinate  in  a  maximum  amount  of 
0.5  percent  of  the  weight  of  the 
stabilizer(s)  used. 

(ii)  Coloring. 

fc)  Nomenclature.  The  name  of  the 

food  is  "cream  cheese  with "  or. 

alternatively,  "cream  cheese  and 

",  the  blank  being  filled  in  with 

the  name  of  the  foods  used  in  order  of 
predominance  by  weight. 

(d)  Labeling.  The  common  or  usual 
name  of  each  of  the  ingredients  used  in 
the  food  shall  be  declared  on  the  label 
as  required  by  the  applicable  sections  of 
Part  101  of  this  chapter,  except  that: 

(1)  Enzymes  of  animal,  plant,  or 
microbial  origin  may  be  declared  as 
"enzymes";  and 

(2)  The  dairy  ingredients  may  be 
declared,  in  descending  order  of 
predominance,  by  the  use  of  the  terms 
"milkfat  and  nonfat  milk"  or  "nonfat 
milk  and  milkfat",  as  appropriate. 

8.  By  revising  §  133.136  to  read  as 
follows: 

§  133.136     Washed  curd  arkd  soaked  curd 
Cheese. 

(a)  Description.  (1)  Washed  curd. 
soaked  curd  cheese  is  the  food  prepared 
by  the  procedure  set  forth  in  paragraph 
(a)(3)  of  this  section  or  by  any  other 
procedure  which  produces  a  finished 
cheese  having  the  same  physical  and 
chemical  properties.  The  minimum 
milkfaf  content  is  50  percent  by  weight 
of  the  solids  and  the  maximum  moisture 
content  is  42  percent  by  weight,  as 
determined  by  the  methods  described  in 
§  133.5.  If  the  dairy  ingredients  used  are 
not  pasteurized,  the  cheese  is  cured  at  a 
temperature  of  not  less  than  35  'F  for  at 
least  60  days. 

(2)  If  pasteurized  dairy  ingredients  are 
used,  the  phenol  equivalent  value  of  0.25 
gram  of  washed  curd  cheese  is  not  more 
than  3  micrograms  as  determined  by  the 
method  described  in  §  133.5. 

(3)  One  of  more  of  the  dairy 
ingredients  specified  in  paragraph  (b)(1) 
of  this  section  may  be  warmed,  treated 
with  hydrogen  peroxide/catalase,  and  is 
subjected  to  the  action  of  a  lactic  acid- 
producing  bacterial  culture.  One  or  more 
of  the  clottling  enzymes  specified  in 
paragraph  (b)(2)  of  this  section  is  added 
to  set  the  dairy  ingredients  to  a 
semisolid  mass.  The  mass  is  so  cut, 
stirred,  and  heated  with  continued 
stirring,  as  to  promote  and  regulate  the 
separation  of  whey  and  curd.  The  whey 
is  drained  off.  and  the  curd  is  matted 
into  a  cohesive  mass.  The  mass  is  cut 
into  slabs,  which  are  so  piled  and 
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handled  as  to  promote  the  drainage  of 
whey  and  the  development  of  acidity. 
The  slabs  are  then  cut  into  pieces, 
cooled  in  water,  and  soaked  therein 
until  the  whey  is  partly  extracted  and 
water  is  absored.  The  curd  is  drained, 
salted,  stirred,  and  pressed  into  forms. 
One  or  more  of  the  other  optional 
ingredients  specified  in  paragraph  (b)(3) 
of  this  section  may  be  added  during  the 
procedure. 

(b)  Optional  ingredients.  The 
following  safe  and  suitable  ingredients 
may  be  used: 

(1)  Dairy  ingredients.  Milk,  nonfat 
milk,  or  cream,  as  defined  in  §  133.3. 
used  alone  or  in  combination. 

(2)  Clotting  enzymes.  Rennet  and/or 
other  clotting  enzymes  of  animal,  plant, 
or  micorbial  origin. 

(3)  Other  optional  ingredipnts. — (i) 
Coloring,  (ii)  Calcium  chloride  in  an 
amount  not  more  than  0.02  percent 
(calculated  as  anhydrous  calcium 
chloride)  of  the  weight  of  the  dairy 
ingredients,  used  as  a  coagulation  aid. 

(iii)  Enzymes  of  animal,  plant,  or 
microbial  origin,  used  in  curing  or  flavor 
development. 

(iv)  Antimycotic  agents,  the 
cumulative  levels  of  which  shall  not 
exceed  current  good  manufncturing 
practice,  may  be  added  to  the  surface  of 
the  cheese. 

(v)  Hydrogen  peroxide,  followed  by  a 
sufficient  quantity  of  catalase 
preparation  to  eliminate  the  hydrogen 
peroxide.  The  weight  of  the  hydrogen 
peroxide  shall  not  exceed  0.05  percent  of 
the  weight  of  the  dairy  ingredients  and 
the  weight  of  the  catalase  shall  not 
exeed  20  parts  per  million  of  the  weight 
of  dairy  ingredients  treated. 

(c)  Nomenclature.  The  name  of  the 
food  is  "washed  curd  cheese"  or, 
alternatively,  "soaked  curd  cheese". 

(d)  Label  declaration.  The  common  or 
usual  name  of  each  of  the  ingredients 
used  in  the  food  shall  be  declared  on  the 
label  as  required  by  the  applicable 
sections  of  Part  101  of  this  chapter, 
except  that; 

(1)  Enzymes  of  animal,  pi. int.  or 
microbial  origin  may  be  declared  as 
"enzymes";  and 

(2)  The  dairy  ingredients  may  be 
declared,  in  descending  order  of 
predominance,  by  the  use  of  the  terms 
"milkfat  and  nonfat  milk"  or  "nonfat 
milk  and  milkfat",  as  appropriate. 

9.  By  revising  §  133.137  to  read  as 
follows: 

§133.137    Washed  cured  cheese  for 
manufacturing. 

Washed  curd  cheese  for 
manufacturing  conforms  to  the 
definition  and  standard  of  identity 
prescribed  for  washed  curd  cheese  by 


§  133.136,  except  that  the  dairy 
ingredients  are  not  pasteurized  and 
curing  is  not  required. 

10.  By  revising  §  133.140  to  read  as 
follows: 

§  133.140    Gammelost  cheese. 

(a)  Description.  (1)  Gammelost  cheese 
is  the  food  prepared  from  nonfat  milk,  as 
defined  in  §  133.3,  by  the  procedure  set 
forth  in  paragraph  (a)(2)  of  this  section, 
or  by  any  other  procedure  which 
produces  a  finished  cheese  having  the 
same  physical  and  chemical  properties. 
The  maximum  moisture  content  is  52 
percent  by  weight,  as  determined  by  the 
methods  described  in  §  133.5. 

(2)  The  dairy  ingredients  are  subjected 
to  the  action  of  a  lactic  acid-producing 
bacterial  culture.  The  development  of 
acidity  is  continued  until  the  dairy 
ingredients  coagulate  to  a  semisolid 
mass.  The  mass  is  stirred  and  heated 
until  a  temperature  of  about  145  °F  is 
reached,  and  is  held  at  that  temperature 
for  at  least  30  minutes.  The  whey  is 
drained  off  and  the  curd  removed  and 
placed  in  forms  and  pressed.  The 
shaped  curd  is  placed  in  whey  and 
heated  for  3  or  4  hours,  and  may  again 
be  pressed,  it  is  then  stored  under 
conditions  suitable  for  curing. 

(b)  Noneclature.  The  name  of  the  food 
is  "gammelost  cheese". 

(c)  Label  detlaration.  The  common  or 
usual  name  of  each  of  the  ingredients 
used  in  the  food  shall  be  declared  on  the 
label  as  required  by  the  applicable 
sections  of  Fart  101  of  this  chapter. 

11.  By  revising  §  133.141  to  read  as 
follows; 

§133.141     Gorgonzola  Cheese. 

(a)  Description.  (1)  Gorgonzola  cheese 
is  the  food  prepared  by  the  procedure 
set  forth  in  paragraph  (a)(2)  of  this 
section  or  by  any  other  procedure  which 
produces  a  finished  cheese  having  the 
same  physical  and  chemical  properties. 
It  is  characterized  by  the  presence  of 
bluish-green  mold,  Penicillium 
roquefortii.  throughout  the  cheese.  The 
minimum  milkfat  content  is  50  percent 
by  weight  of  the  solids  and  the 
maximum  moisture  content  is  42  percent 
by  weight,  as  determined  by  the 
methods  described  in  §  133.5.  The  dairy 
ingredients  used  may  be  pasteurized. 
Gorgonzola  cheese  is  at  least  90  days 
old. 

(2)  One  or  more  of  the  dairy 
ingredients  specified  in  paragraph  (b)(1) 
of  this  section  may  be  warmed  and  is 
subjected  to  the  action  of  a  lactic  acid- 
producing  bacterial  culture.  One  or  more 
of  the  clotting  enzymes  specified  in 
paragraph  (b)(2)  of  this  section  is  added 
to  set  the  dairy  ingredients  to  a 


semisolid  mass.  The  mass  is  cut  into 
smaller  portions  and  allowed  to  stand 
for  a  time.  The  mixed  curd  and  whey  is 
placed  into  forms  permitting  further 
drainage.  While  being  placed  in  forms, 
spores  of  the  mold  Penicillium 
roquefortii  are  added.  The  forms  are 
turned  several  times  during  drainage. 
When  sufficiently  drained,  the  shaped 
curd  is  removed  from  the  forms  and 
salted  with  dry  salt  or  brine. 
Perforations  are  then  made  in  the 
shaped  curd  and  it  is  held  at  a 
temperature  of  approximately  50  T  at  90 
to  95  percent  relative  humidity,  until  the 
characteristic  mold  growth  has 
developed.  During  storage,  the  surface 
of  the  cheese  may  be  scraped  to  remove 
surface  growth  of  undesirable 
microorganisms.  One  or  more  of  the 
other  optional  ingredients  specified  in 
paragraph  {b)(3)  o''  the  this  section  may 
be  added  durine  tt     procedure, 
(b)  Optional  irg-?dients.  The 
following  safe  and    uitable  ingredients 
may  be  used: 

(1)  Dairy  ingredients.  Milk,  nonfat 
milk,  or  cream,  as  defined  in  §  133.3.  or 
corresponding  products  of  goat  origin, 
used  alone  or  in  combination. 

(2)  Clotting  enzymes.  Rennet  and/or 
other  clotting  enzymes  of  animal,  plant, 
or  microbial  origin. 

(3)  Other  optional  ingredients,  (i)  Blue 
or  green  color  in  an  amount  to  neutralize 
the  natural  yellow  color  of  the  curd. 

(ii)  Calcium  chloride  in  an  amount  not 
more  than  0.02  percent  (calculated  as 
anhydrous  calcium  chloride)  of  the 
weight  of  the  dairy  ingredients,  used  as 
a  coagulation  aid. 

(iii)  Enzymes  of  animal,  plant,  or 
microbial  origin,  used  in  curing  or  flavor 
development. 

(iv)  Antimycotic  agents,  the 
cumulative  levels  of  which  shall  not 
exceed  current  good  manufacturing 
practice,  may  be  added  to  the  surface  of 
the  cheese. 

(v)  Benzoyl  peroxide,  or  a  mixture  of 
benzoyl  peroxide  with  potassium  alum, 
calcium  sulfate,  and  magnesium 
carbonate  used  to  bleach  the  dairy 
ingredients.  The  weight  of  the  benzoyl 
peroxide  is  not  more  than  0.002  percent 
of  the  weight  of  the  dairy  ingredients 
being  bleached,  and  the  weight  of  the 
potassium  alum,  calcium  sulfate,  and 
magnesium  carbonate,  singly  or 
combined,  is  not  more  than  six  times  the 
weight  of  the  benzoyl  peroxide  used.  If 
the  dairy  ingredients  are  bleached  in 
this  manner,  vitamin  A  is  added  to  the 
curd  in  such  quantity  as  to  compensate 
for  the  vitamin  A  or  its  precursors 
destroyed  in  the  bleaching  process,  and 
artificial  coloring  is  not  used. 
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(vi)  Vegetable  fats  or  oil.  which  may 
be  hydrogenHted,  used  as  a  coating  fur 
the  rind. 

(c)  Nomenclature.  The  name  of  the 
food  is  "goronzola  cheese". 

(d)  Label  declaration.  The  common  or 
usual  name  of  each  of  the  ingredients 
used  in  the  food  shall  be  declared  on  the 
label  as  required  by  the  applicable 
sections  of  Part  101  of  this  chapter, 
except  that: 

(1)  Enzymes  of  animal,  plant,  or 
microbial  origin  may  be  cleared  as 
"enzymes";  and 

(2)  the  dairy  ingredients  may  be 
declared,  in  descending  order  of 
predominance,  by  the  use  of  the  terms 
"milkfat  and  nonfat  milk"  or  "nonfat 
milk  and  milkfat",  as  appropriate: 
"milkfa!  from  goals  milk  and  nonfat 
goat's  milk",  etc. 

12.  By  revising  §  133.144  to  read  as 
follows: 

§  133.144     Granular  and  stirred  curd 
cheese. 

(a)  Description.  (1)  Granular  cheese, 
stirred  curd  cheese  is  the  food  prepared 
by  the  procedure  set  forth  in  paragraph 
(a)(3)  of  this  section  or  by  any  other 
procedure  which  produces  a  "finished 
cheese  having  the  same  physical  and 
chemical  properties.  The  minimum 
milkfat  content  is  50  percent  by  weight 
of  the  solids  and  the  maximum  moisture 
content  is  39  percent  by  weight  as 
determined  by  the  methods  described  in 
§  133.5.  If  the  dairy  ingredients  used  are 
not  pasteurized,  the  cheese  is  cured  at  a 
temperature  of  not  less  than  35  °F  for  at 
least  60  days. 

(2)  If  pasteurized  dairy  ingredients  are 
used,  the  phenol  equivalent  value  of  0.25 
gram  of  granular  cheese  is  not  more  than 
3  micrograms  as  determined  by  the 
method  described  in  §  133.5. 

(3)  One  or  more  of  the  dairy 
ingredients  specified  m  paragraph  (b)(1) 
of  this  section  may  be  warmed,  treated 
with  hydrogen  peroxide/catalase.  and  is 
subjected  to  the  action  of  a  lactic  acid- 
producing  bacterial  culture.  One  or  more 
of  the  clotting  enzym.es  specified  in 
paragraph  lbj(2)  of  this  section  is  added 
to  set  the  dairy  ingredients  to  a 
semisolid  mass.  The  mass  is  so  cut, 
stirred,  and  heated  with  continued 
stirring,  as  to  promote  and  regulate  the 
separation  of  whey  and  curd.  A  part  of 
the  whey  is  drained  off.  The  curd  is  then 
alternately  stirred  and  drained  to 
prevent  matting  and  to  remove  whey 
from  curd.  The  curd  is  then  salted, 
stirred,  drained,  and  pressed  into  forms. 
One  or  more  of  the  other  optional 
ingredients  specified  in  paragraph  (b|[3) 
of  this  section  may  be  added  during  the 
procedure. 
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(bj  Optional  ingredients.  The 
following  safe  and  suitable  ingredients 
may  be  used: 

(1)  Dairy  ingredients.  Milk,  nonfat 
milk,  or  cream,  as  defined  in  §  133.3. 
used  alone  or  in  combination. 

(2)  Clotting  enzymes.  Rennet  and/ or 
other  clotting  enzymes  of  animal,  plant, 
or  microbial  origin. 

(3)  Other  optional  ingredients. — (i) 
Coloring,  (ii)  Calcium  chloride  in  an 
amount  not  more  than  0.02  percent 
(calculated  as  anhydrous  calcium 
chlonde)  by  weight  of  the  dairy 
ingredients,  used  as  a  coagulation  aid. 

(ill)  Enzymes  of  animal,  plant,  or 
microbial  origin,  used  in  curing  or  flavor 
development. 

(iv)  Antimyucotic  agents,  the 
cumulative  levels  of  which  shall  not 
exceed  current  good  manufacturing 
practice,  may  be  added  to  the  surface  of 
the  cheese. 

(v)  Hydrogen  peroxide,  followed  bv  a 
sufficient  quantity  of  catalase 
preparation  to  eliminate  the  hydrogen 
pero.xide.  The  weight  to  the  hydrogen 
peroxide  shall  not  exceed  0.05  percent  of 
the  weight  of  the  dairy  ingredients  and 
the  weight  of  the  catalase  shall  not 
exceed  20  parts  per  million  of  the  weight 
of  the  dairy  ingredients  treated. 

(c)  Nomenclature.  The  name  of  the 
food  is  "granular  cheese"  or, 
alternatively,  "stirred  curd  cheese". 

(d)  Label  declaration.  The  common  or 
usual  name  of  each  of  the  ingredients 
used  in  the  food  shall  be  declared  on  the 
label  as  required  by  the  applicable 
sections  of  Part  101  of  this  chapter, 
except  that; 

(1)  Enzymes  of  animal,  plant,  or 
microbial  origin  may  be  declared  as 
"enzymes";  and 

(2)  The  dairy  ingredients  may  be 
declared,  in  descending  order  of 
predominance,  by  the  use  of  the  terms 
"milkfat  nonfat  milk"  or  "nonfat  milk 
and  milkfat",  as  appropriate. 

13.  By  revising  §  133.145  to  read  as 
follows: 

§  133.145     Granular  cheese  tor 
manufacturing. 

Granular  cheese  for  manufacturing 
conforms  to  the  definition  and  standard 
of  identity  prescribed  for  granular 
cheese  by  §  133.144.  except  that  the 
dairy  ingredients  are  not  pasteurized 
and  curing  is  not  required. 

14.  By  revising  §  133.146  to  read  as 
follows: 

§  1 33. 1 46    Grated  cheeses. 

(a)  Description.  Grated  cheeses  is  the 
class  of  foods  prepared  by  grinding, 
grating,  shredding,  or  otherwise 
comminuting  cheese  of  one  variety  or  a 


mixture  of  two  or  more  varieties.  The 
cheese  varieties  that  may  be  used  are 
those  for  which  there  are  definitions  and 
standards  of  identity,  except  that  cream 
cheese,  neufchatel  cheese,  cottage 
cheese,  creamed  cottage  cheese,  cook 
cheese,  and  skim  milk  cheese  for 
manufacturing  may  not  be  used  All 
cheese  ingredients  used  are  either  made 
from  pasteurized  milk  or  held  at  a 
temperature  of  not  less  than  35  'F  for  at 
least  60  days.  Moisture  may  be  removed 
from  the  cheese  ingredients  in  the 
manufacture  of  the  finished  food,  but  no 
moisture  is  added.  One  or  more  of  the 
optional  i.ngredients  specified  in 
paragraph  (c)  of  this  section  may  be 
used. 

(b)  Composition.  (1)  Each  cheese 
ingredient  used  is  present  at  a  minimum 
level  of  2  percent  of  the  weight  of  the 
finished  food. 

(2)  When  one  variety  of  cheese  is 
used,  the  minimum  milkfat  content  of 
the  food  is  not  more  than  1  perce.nl 
lower  than  the  minimum  prescnbed  by 
the  standard  of  identity  for  that  cheese. 

(3)  When  two  or  more  varieties  of 
cheese  are  used,  the  minimum  milkfat 
content  is  not  more  than  1  percent 
below  the  arithmetical  average  of  the 
minimum  fat  content  percentages 
prescribed  by  the  standards  of  identity 
for  the  varieties  of  cheese  used,  and  in 
no  case  is  the  milkfat  content  less  than 
31  percent. 

(4)  Milkfat  and  moisture  contents  are 
determined  by  the  methods  described  in 
§  133.5. 

(c)  Optional  ingredients.  The 
following  safe  and  suitable  ingredients 
may  be  used; 

(1)  Antimycotics, 

(2)  Anticaking  agents. 

(3)  Spices. 

(4)  Flavorings  other  than  those  which, 
singly  or  in  combination  with  other 
ingredients,  simulate  the  flavor  of 
cheese  of  any  age  or  variety. 

(d)  Nomenclature.  (1)  The  name  of  the 
food  is  "grated  cheese"  or  "grated 
cheeses",  as  appropriate.  The  name  of 
the  food  shall  be  accompanied  by  a 
declaration  of  the  specific  variety  of 
cheese(s)  used  in  the  food  and  by  a 
declaration  indicating  the  presence  of 
any  added  spice  or  flavoring. 

(2)  Any  cheese  varietal  names  used  in 
the  name  of  the  food  a.'-e  those  specified 
by  applicable  standards  of  identity. 
except  that  the  designation  "American 
cheese"  may  be  used  for  cheddar, 
washed  curd,  colby.  or  granular  cheese 
or  for  any  mixture  of  these  cheeses. 

(3)  The  following  terms  may  be  used 
in  place  of  the  name  of  the  food  to 
describe  specific  types  of  grated  cheese: 
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(i)  If  only  one  vdriety  of  cheese  is 
used,  the  name  of  the  food  is  "grated 

cheese",  the  name  of  the  cheese 

filling  the  blank. 

(ii)  If  only  parmesan  and  rumano 
cheeses  are  used  and  each  is  present  at 
a  level  of  not  less  than  25  percent  by 
weight  of  the  finished  food,  the  name  of 

the  food  is  "grated and 

cheese",  the  blanks  being  filled  with  the 
names  "parmesan"  and  "romano"  in 
order  of  predominance  by  weight.  The 
name  "reggiano"  may  be  used  for 
"parmesan". 

(iii)  If  a  mixture  of  cheese  varieties 
(not  including  parmesan  or  romano)  is 
used  and  each  variety  is  present  at  a 
level  of  not  less  than  25  percent  of  the 
weight  of  the  finished  food,  the  name  of 

the  food  is  "grated cheese",  the 

blank  being  filled  in  with  the  names  of 
the  varieties  in  order  of  predominance 
by  weight. 

(iv)  If  a  mixture  of  cheese  varieties  in 
which  one  or  more  varieties  (not 
including  parmesan  or  romano)  are  each 
present  at  a  level  of  not  less  than  25 
percent  by  weight  of  the  finished  food, 
and  one  or  more  other  varieties  (which 
may  include  parmesan  and  romano 
cheese)  are  each  present  at  a  level  of 
not  less  than  2  percent  but  in  the 
aggregate  not  more  than  10  percent  of 
the  weight  of  the  finished  food,  the  name 

of  the  food  is  "grated cheese  with 

other  grated  cheese"  or  "grated 


cheese  with  other  grated  cheeses",  as 
appropriate,  the  blank  being  filled  in 
with  the  name  or  names  of  those  cheese 
varieties  present  at  levels  of  not  less 
than  25  percent  by  weight  of  the  finished 
ft)od  in  order  of  predominance,  in  letters 
not  more  than  twice  as  high  as  the 
letters  in  the  phrase  "with  other  grated 
cheese(s)". 

(4)  The  following  terms  may  be  used 
in  place  of  "grated"  to  describe 
alternative  forms  of  cheese: 

(i)  "Shredded",  if  the  particles  of 
cheese  are  in  the  form  of  cylinders. 
shreds,  or  strmgs. 

(li)  "Chipped"  or  chopped",  if  the 
particles  of  cheese  are  in  the  form  of 
chips. 

(e)  Label  declaration.  The  common  or 
usual  name  of  each  of  the  ingredients 
used  in  the  food  shall  be  declared  on  the 
label  as  required  by  the  applicable 
sections  of  Part  101  of  this  chapter. 
except  that; 

(1)  Enzymes  of  animal,  plant,  or 
microbial  origin  may  be  declared  as 
"enzymes";  and 

(2)  The  dairy  ingredients  may  be 
declared,  in  descending  order  of 
predominance,  by  the  use  of  the  terms 
"milkfat  and  nonfat  milk"  or  "nonfat 
milk  and  milkfat".  "milkfat  from  goat's 
milk"  and  "nonfat  goat's  milk",  "milkfat 


from  sheet's  milk"  and  "nonfat  sheep's 
milk",  etc..  as  appropriate. 

15.  By  revising  §  133.153  to  read  as 
follows: 

§  133.153     Monterey  ctieese  and  monterey 
jack  cheese. 

(a)  Description.  (1)  Monterey  cheese, 
monterey  jack  cheese  is  the  food 
prepared  by  the  procedure  set  forth  in 
paragraph  (a)(3)  of  this  section,  or  by 
any  other  procedure  which  produces  a 
finished  cheese  having  the  same 
physical  and  chemical  properties.  The 
minimum  milkfat  content  is  50  percent 
by  weight  of  the  solids,  and  the 
maximum  moisture  content  is  44  percent 
by  weight,  as  determined  by  the 
methods  described  in  §  133.5.  The  dairy 
ingredients  used  are  pasteurized. 

(2)  The  phenol  equivalent  of  0.25  gram 
of  monterey  cheese  is  not  more  than  3 
micrograms,  as  determined  by  the 
method  described  in  §  133.5. 

(3)  One  or  more  of  the  dairy 
ingredients  specified  in  paragraph  (b)(1) 
of  this  section  is  subjected  to  the  action 
of  a  lactic  acid-producing  bacterial 
culture.  One  or  more  of  the  clotting 
enzymes  specified  in  paragraph  (b)(2)  of 
this  section  is  added  to  set  the  dairy 
ingredients  to  a  semisolid  mass.  The 
mass  is  so  cut.  stirred,  and  heated  with 
continued  stirring,  as  to  promote  and 
regulate  the  separation  of  whey  and 
curd.  Part  of  the  whey  is  drained  off, 
and  water  or  salt  brine  may  be  added. 
The  curd  is  drained  and  placed  in  a 
muslin  or  sheeting  cloth,  formed  into  a 
ball,  and  pressed:  or  the  curd  is  placed 
in  a  cheese  hoop  and  pressed.  Later,  the 
cloth  bandage  is  removed,  and  the 
cheese  may  be  covered  with  a  suitable 
coating.  One  or  more  of  the  other 
optional  ingredients  specified  in 
paragraph  (b)(3)  of  this  section  may  be 
added  during  the  procedure. 

(b)  Optional  ingredients.  The 
following  safe  and  suitable  ingredients 
may  be  used: 

(1)  Dairy  ingredients.  Milk,  nonfat 
milk,  or  cream,  as  defined  in  §  133.3. 
used  alone  or  in  combination. 

(2)  Clotting  enzymes.  Rennet  and/or 
other  clotting  enzymes  of  animal,  plant, 
or  microbial  origin. 

(3)  Other  optional  ingredients.  (!) 
Calcium  chloride  in  an  amount  not  more 
than  0.02  percent  (calculated  as 
anhydrous  calcium  chloride)  by  weight 
of  the  dairy  ingredients,  used  as  a 
coagulation  aid. 

(ii)  Enzymes  of  animal,  plant,  or 
microbial  origin,  used  in  curing  or  flavor 
development. 

(iii)  Salt. 

(iv)  Antimycotic  agents,  the 
cumulative  levels  of  which  shall  not 
exceed  current  good  manufacturing 


practice,  may  be  added  to  the  surface  of 
the  cheese, 

(v)  Vegetable  oil.  with  or  without  rice 
flour  sprinkled  on  the  surface,  used  as  a 
coating  for  the  rind. 

(c)  Nomenclature.  The  name  of  the 
food  is  "monterey  cheese"  or, 
alternatively,  "monterey  jack  cheese". 

(d)  Label  declaration.  The  common  or 
usual  name  of  each  of  the  ingredients 
used  in  the  food  shall  be  declared  on  the 
label  as  required  by  the  applicable 
sections  of  Part  101  of  this  chapter, 
except  that; 

(1)  Enzymes  of  animal,  plant,  or 
microbial  origin  may  be  declared  as 
"enzymes",  and 

(2)  The  dairy  ingredients  may  be 
declared,  in  descending  order  of 
predominance,  by  the  use  of  terms 
"milkfat  and  nonfat  milk"  or  "nonfat 
milk  and  milkfat".  as  appropriate. 

16.  By  revising  §  133.160  to  read  as 
follows; 

§  133.160    Muenster  and  munster  cheese 

(a)  Description.  (1)  Muenster  cheese, 
munster  cheese,  is  the  food  prepared  by 
the  procedure  set  forth  in  paragraph 
(a)(3)  of  this  section  or  by  any  other 
procedure  which  produces  a  finished 
cheese  having  the  same  physical  and 
chemical  properties.  The  minimum 
milkfat  content  is  50  percent  by  weight 
of  the  solids  and  the  maximum  moisture 
content  is  46  percent  by  weight,  as 
determined  by  the  methods  described  in 
§  133.5.  The  dairy  ingredients  used  are 
pasteurized. 

(2)  The  phenol  equivalent  of  0.25  gram 
of  muenster  cheese  is  not  more  than  3 
micrograms,  as  determined  by  the 
methods  described  in  §  133.5. 

(3)  One  of  more  of  the  dairy 
ingredients  specified  in  paragraph(b)(l) 
of  this  section  may  be  warmed  and  is 
subjected  to  the  action  of  a  harmless 
lactic  acid-producing  bacterial  culture. 
One  or  more  of  the  clotting  enzymes 
specified  in  paragraph(b)(2)  of  this 
section  is  added  to  set  the  dairy 
ingredients  to  a  semisolid  mess.  After 
coagulation  the  mass  is  divided  into 
small  portions,  stirred,  and  heated,  with 
or  without  dilution  with  water  or  salt 
brine,  so  as  to  promote  and  regulate  the 
separation  of  whey  and  curd.  The  curd 
is  transferred  to  forms  permitting 
drainage  of  the  whey.  During  drainage 
the  curd  may  be  pressed  and  turned. 
After  drainage  of  the  curd  is  removed 
from  the  forms  and  is  salted.  One  or 
more  of  the  other  optional  ingredients 
specified  in  paragraph(b)(3)  of  this 
section  may  be  added  during  the 
procedure. 
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(b)  Optional  ingredients.  The 
following  safe  and  suitable  ingredients 
may  be  used: 

(1)  Dairy  ingredients.  Milk,  nonfat 
milk,  or  cream,  as  defined  in  §  133.3, 
used  alone  or  in  combination. 

(2)  Clotting  enzymes.  Rennet  and/or 
other  clotting  enzymes  of  animal,  plant, 
or  microbal  origin. 

(3)  Other  optional  ingredients — (i) 
Coloring,  (ii)  Calcium  chloride  in  an 
amount  not  more  than  0.02  percent 
(calculated  as  anhydrous  calcium 
chloride)  of  the  weight  of  the  dairy 
ingredients,  used  as  a  coagulation  aid. 

(iii)  Enzymes  of  animal,  plant,  or 
microbial  origin  used  in  curing  or  flavor 
development. 

(iv)  Antim.ycotic  agents,  the 
cumulative  levels  of  which  shall  not 
exceed  current  good  manufacturing 
practice,  may  be  added  to  the  surface  of 
the  cheese. 

(v)  Vegetable  oil,  used  as  a  coating  for 
the  rind. 

(c)  Nomenclature.  The  name  of  the 
food  is  "muenster  cheese"  or, 
alternatively,  "munster  cheese", 

(d)  Label  declaration.  The  common  or 
usual  name  of  each  of  the  ingredients 
used  in  the  food  shall  be  declared  on  the 
Idbel  as  required  by  the  applicable 
sections  of  Part  101  of  this  chapter, 
except  that: 

(1)  Enzymes  of  animal,  plant,  or 
microbial  origin  may  be  declared  as 
'enzymes",  and 

(2)  The  dairy  ingredients  may  be 
declared,  in  descending  order  of 
predominance,  by  the  use  of  the  terms 
"milkfat  and  nonfat  milk"  or  "nonfat 
milk  and  milkfat",  as  appropriate. 

17.  By  revising  §  133.161  to  read  as 

follows: 

§  133.161     Muenster  and  munster  cheese 
for  manufacturing. 

Muenster  cheese  for  manufacturing 
conforms  to  the  definition  and  standard 
of  identity  for  muenster  cheese 
prescribed  by  §  133.160,  except  that  the 
dairy  ingredients  are  not  pasteurized. 

18.  By  revising  §  133.162  to  read  as 

follows: 

§  133.162    Neufchatel  cheese. 

(a)  Description.  (1)  Neufchatel  cheese 
is  the  soft  uncured  cheese  prepared  by 
the  procedure  set  forth  in 
paragraph(a)(2)  of  this  section  or  by  any 
other  procedure  which  produces  a 
finished  cheese  having  the  same 
physical  and  chemical  properties.  The 
milkfat  content  is  not  less  than  20 
percent  but  less  than  33  percent  by 
weight  of  the  finished  food  and  the 
maximum  moisture  content  is  65  percent 
by  weight,  as  determined  by  the 


methods  described  in  §  133.5.  The  dairy 
ingredients  used  are  pasterurized. 

(2)  One  or  more  of  the  dairy 
ingredients  specified  in  paragraph  (b)(1) 
of  this  section  is  subjected  to  the  action 
of  a  harmless  lactic  acid-producing 
bacterial  culture,  with  or  without  one  or 
more  of  the  clotting  enzymes  specified 
in  paragraph  (bl(2)  of  this  section.  The 
mixture  is  held  until  the  dairy 
ingredients  coagulate.  The  coagulated 
mass  may  be  warmed  and  stirred  and  it 
is  drained.  The  moisture  content  may  be 
adjusted  with  one  of  the  optional 
ingredients  in  paragraph  (b)(3)(ii)  of  this 
section.  The  curd  may  be  pressed, 
chilled,  worked,  and  heated  until  it 
becomes  fluid.  It  m.ay  then  be 
homogenized  or  otherwise  mixed.  One 
or  more  of  the  dairy  ingredients 
specified  in  paragraph  (b)(1)  of  this 
section  or  the  other  optional  ingredients 
specified  in  paragraph  (b)(3i  of  this 
section  may  be  added  during  the 
procedure. 

(b)  Optional  ingredients.  The 
following  safe  and  suitable  ingredients 
may  be  used: 

(1)  Dairy  ingredients.  Milk,  nonfat 
milk,  or  cream,  as  defined  in  §  133.3. 

(2)  Clotting  enzymes.  Rennet  and/or 
other  clotting  enzymes  of  animal,  plant, 
or  microbial  ongin. 

(3)  Other  optional  ir.gredients. — (i) 
Salt,  (ii)  Cheese  whey,  concentrated 
cheese  whey,  dried  cheese  whey,  or 
reconstituted  cheese  whey  prepared  by 
addition  of  water  to  concentrated 
cheese  whey  or  dried  cheese  whey. 

(ii)  Stabilizers,  in  a  total  amount  not  to 
exceed  0.5  percent  of  the  weight  of  the 
finished  food,  with  or  without  the 
addition  of  dioctyl  sodium 
sulfosuccinate  in  a  maximum  amount  of 
0.5  percent  of  the  weight  of  the 
stabilizer(s)  used. 

(c)  Nomenclature.  The  name  of  the 
food  is  "neufchatel  cheese". 

(d)  Label  declaration.  The  common  or 
usual  name  of  each  of  the  ingredients 
used  in  the  food  shall  be  declared  on  the 
label  as  required  by  the  applicable 
sections  of  Part  101  of  this  chapter, 
except  that: 

(1)  Enzymes  of  animal,  plant,  or 
microbial  origin  may  be  declared  as 
"enzymes":  and 

(2)  The  dairy  ingredients  may  be 
declared,  in  descending  order  of 
predominance,  by  use  of  the  terms 
"milkfat  and  nonfat  milk"  or  "nonfat 
milk  and  milkfat",  as  appropriate. 

19.  By  revising  §  133.164  to  read  as 

follows: 

§  1 33. 1 64    Nuwortd  cheese. 

(a)  Description.  (1)  Nuworld  cheese  is 
the  food  prepared  by  the  procedure  set 


forth  in  paragraph  (a)(2)  of  this  section 
or  by  any  other  procedure  which 
produces  a  finished  cheese  having  the 
same  physical  and  chemical  properties. 
It  is  characterized  by  the  presence  of 
creamy-white  mold,  a  white  mutant  of 
Penicillium  roquefortii,  throughout  the 
cheese.  The  minimum  milkfat  content  is 
50  percent  by  weight  of  the  solids  and 
the  maximum  moisture  content  is  46 
percent  by  weight,  as  determined  by  the 
methods  described  in  |  133.5.  The  dairy 
ingredients  used  may  be  pasteurized. 
Nuworld  cheese  is  at  least  60  days  old. 

(2)  One  or  more  of  the  dairy 
ingredients  specified  in  paragraph  (b)(1) 
of  this  section  may  be  warmed  and  is 
subjected  to  the  action  of  a  lactic  acid- 
producing  bacterial  culture.  One  or  more 
of  the  clotting  enzymes  specified  in 
paragraph  (bl|2)  of  this  section  is  added 
to  set  the  dairy  ingredients  to  a 
semisolid  mass.  The  mass  is  cut  into 
smaller  portions  and  allowed  to  stand 
for  a  time.  The  mixed  curd  and  whey  is 
placed  into  forms  permitting  further 
drainage.  While  being  placed  in  forms. 
spores  of  a  white  mutant  of  the  mold 
Penicillium  roquefortii  are  added.  The 
forms  are  turned  several  times  during 
drainage.  When  sufficiently  drained,  the 
shaped  curd  is  removed  from  the  forms 
and  salted  wTth  dry  salt  or  brine. 
Perforations  are  then  made  in  the 
shaped  curd  and  it  is  held  at  a 
temperature  of  approximately  50  T  at  90 
to  95  percent  relative  humidity,  until  the 
charactenstic  mold  growth  has 
developed.  During  storage,  the  surface 
of  the  cheese  may  be  scraped  to  remove 
surface  growth  of  undesirable 
microorganisms.  One  or  more  of  the 
other  optional  ingredients  specified  in 
paragraph  (b)j3)  of  this  section  may  be 
added  during  the  procedure. 

(b)  Optional  ingredients.  The 
following  safe  and  suitable  ingredients 
may  be  used: 

(1)  Dairy  ingredients.  Milk,  nonfat 
milk,  or  cream,  as  defined  in  §  133.3. 
used  alone  or  in  combination. 

(2)  Clotting  enzymes.  Rennet  and/or 
other  clotting  enzymes  of  animal,  plant, 
or  microbial  origin. 

(3)  Other  optional  ingredients,  (i)  Blue 
or  green  color  in  an  amount  to  neutralize 
the  natural  yellow  color  of  the  curd. 

(ii)  Calcium  chloride  in  an  amount  not 
more  than  0,02  percent  (calculated  as 
anhydrous  calcium  chloride)  of  the 
weight  of  the  dairy  ingredients,  used  as 
a  coagulation  aid. 

(iii)  Enzymes  of  animal,  plant,  or 
microbial  origin,  used  in  curing  or  flavor 
development. 

(c)  Nomenclature.  The  name  of  the 
food  is  "nuworld  cheese". 
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(d)  Labe!  declaration.  The  common  or 
usual  name  of  each  of  the  ingredients 
used  in  the  food  shall  be  declared  on  the 
label  as  required  by  the  applicable 
sections  of  Part  101  of  this  chapter, 
except  that: 

(1)  Enzymes  of  animal,  plant,  or 
microbial  ongin  may  be  declared  as 
"enzymes":  and 

(2)  The  dairy  ingredients  may  be 
declared,  in  descending  order  of 
predominance,  by  the  use  of  the  terms 
"milkfat  and  nonfat  milk"  or  "nonfat 
milk  and  milkfat".  as  appropriate. 

20.  By  revising  §  133.184  to  read  as 
follows: 

§133.184    Roqtjefort  cheese,  sheep  s  milk 
blue-mold,  and  btue-mold  cheese  frooi 
sheep's  milk. 

(a)  Description.  (Ij  Roquefort  cheese, 
sheep's  milk  blue-mold  cheese,  blue- 
mold  cheese  from  sheep's  miilk.  is  the 
food  prepared  by  the  procedure  set  forth 
in  paragraph  (aj(2)  of  this  section  or  by 
any  other  procedure  which  produces  a 
finished  cheese  having  the  same 
physical  and  chemical  properties.  It  is 
characterized  by  the  presence  of  bluish- 
green  mold,  Penicillium  roquefortu. 
throughout  the  cheese.  The  minimum 
milkfat  content  is  50  percent  by  weight 
of  the  solids  and  the  maximum  moisture 
content  is  45  percent  by  weight,  as 
determined  by  the  methods  described  in 
§  133.5.  The  dair>'  ingredients  used  may 
be  pasteurized.  Roquefort  cheese  is  at 
least  60  days  old. 

(2)  One  or  more  of  the  dairy 
ingredients  specified  in  paragraph  (b}(l} 
of  this  section  may  be  warmed  and  is 
subjected  to  the  action  of  a  lactic  acid- 
producing  bacterial  culture.  One  or  more 
of  the  clotting  enzymes  specified  in 
p.iragraph  (b)(2)  of  this  section  is  added 
to  set  the  dairy  ingredients  to  a 
semisolid  mass.  The  mass  is  cut  into 
smaller  portions  and  allowed  to  stand 
for  a  time.  The  mixed  curd  and  whey  is 
placed  into  forms  permitting  further 
drainage.  While  being  placed  in  forms, 
spores  of  the  mold  Penicillium 
roquefortii  are  added.  The  forms  are 
turned  several  times  during  drainage. 
When  sufficiently  drained,  the  shaped 
ciird  IS  removed  from  the  forms  and 
salted  with  dry  salt  or  brine. 
Perforations  are  then  made  in  the 
shaped  curd  and  it  is  held  at  a 
temperature  of  approximately  50  T  at  90 
to  95  percent  relative  humidity,  until  the 
characteristic  mold  growth  has 
developed.  During  storage,  the  surface 
of  the  cheese  may  be  scraped  to  remove 
surface  growth  of  undesirable 
m.icroorganisms.  One  or  more  of  the 
other  optional  ingredients  specified  in 
paragraph  (b)(3)  of  this  section  may  be 
added  during  the  procedure. 


(b)  Optional  ingredients.  The 
following  safe  and  suitable  ingredients 
may  be  used: 

(1)  Dairy  ingredients.  Forms  of  milk, 
nonfat  milk,  or  cream,  as  defined  in 

§  133.3.  of  sheep  origin,  used  alone  or  in 
combinatJorL 

(2)  Clotting  enzymes.  Rennet  and/or 
other  clotting  enzymes  of  animal,  plant, 
or  microbial  origin. 

(3)  Other  optional  ingredients. 
Enzymes  of  animal,  plant,  or  microbial 
origin,  used  in  curing  or  flavor 
development. 

(c)  Nomenclature.  The  name  of  the 
food  is  "roquefort  cheese",  or 
alternatively,  "sheep's  milk  blue-mold 
cheese"  or  "blue-mold  cheese  from 
sheep's  milk". 

(d)  Label  declaration.  The  common  or 
usual  name  of  each  of  the  ingredients 
used  in  the  food  shall  be  declared  on  the 
label  as  required  by  the  applicable 
sections  of  Part  101  of  this  chapter, 
except  that: 

(1)  Enzymes  of  animal,  plant,  or 
m.icrobial  origin  may  be  declared  as 
"enzymes";  and 

(2)  The  dairy  ingredients  may  be 
declared,  in  descending  order  of 
predominance,  by  the  use  of  the  terms 
"milkfat  from  sheep's  milk"  and  "nonfat 
sheep's  milk"  or  "nonfat  sheep's  milk" 
and  "milkfat  from  sheep's  milk",  as 
appropriate. 

21.  By  re\'ising  S  133.186  to  read  as 
follows:  I 

§  133.186    Sap  sago  cheese. 

(a)  Description.  (1)  Sap  sago  cheese  is 
the  food  prepared  by  the  procedure  set 
forth  in  paragraph  (a)(2)  of  this  section 
or  by  any  other  procedure  which 
produces  a  finished  cheese  having  the 
same  physical  and  chemical  properties. 
The  cheese  is  pale  green  in  color  and 
has  the  shape  of  a  truncated  cone.  The 
maximum  moisture  content  is  38  percent 
by  weight,  as  determined  by  the  method 
described  in  S  133.5.  Sap  sago  cheese  is 
not  less  than  5  months  old. 

(2)  One  or  more  of  the  dairy 
ingredients  specified  in  paragraph  (b)(1) 
of  this  section  is  allowed  to  become 
sour,  and  is  heated  to  boiling 
temperature,  »vith  stirring.  Sufficient 
sour  whey  is  added  to  precipitate  the 
casein.  The  curd  is  removed,  spread  out 
in  boxes,  and  pressed,  and  while  under 
pressure  is  allowed  to  drain  and 
ferment.  U  is  ripened  for  not  less  than  5 
weeks.  The  ripened  curd  is  dried  and 
ground;  salt  and  dried  clover  of  the 
species  Melilotus  coerulea  are  added. 
The  mixture  \s  shaped  into  truncated 


cones  and  ripened.  The  optional 
ingredient  in  paragraph  (b|(2j  of  this 
section  may  be  added  during  this 
procedure. 

(b)  Optional  ingredients.  The 
following  safe  and  suitable  ingredients 
may  be  used; 

(1)  Dairy  ingredients.  Nonfat  milk,  as 
defined  in  §  133.3. 

(2)  Other  optional  ingredients. 
Butterm.ilk. 

(c)  Nomenclature-  The  name  of  the 
food  is  "sap  sago  cheese  ". 

(d)  Label  declaration.  The  common  or 
usual  name  of  each  of  the  ingredients 
used  in  the  food  shall  be  declared  on  the 
label  as  required  by  the  applicable 
sections  of  Part  101  of  this  chapter. 

22.  By  revising  §  133.190  to  read  as 
follows: 


UM  I 


§  133.190    Spiced  cheeses. 

(a)  Description.  (1)  Spiced  cheeses  are 
cheeses  for  which  specifically 
applicable  definitions  and  standards  of 
identity  are  not  prescribed  by  other 
sections  of  this  part.  The  food  is 
prepared  by  the  procedure  set  forth  in 
paragraph  (a)(3)  of  this  section  or  by  any 
other  procedure  which  produces  a 
finished  cheese  having  the  same 
physical  and  chemical  properties.  The 
minimum  milkfat  content  is  50  percent 
by  weight  of  the  solids,  as  determined 
by  the  method  described  in  §  133.5.  The 
food  contains  spices,  in  a  minimum 
amount  of  0.015  ounce  per  pound  of 
cheese,  and  may  contain  spice  oils.  If 
the  dairy  ingredients  are  not 
pasteurized,  the  cheese  is  cured  at  a 
temperature  of  not  less  than  35  °F  for  at 
least  60  days. 

(2)  The  phenol  equivalent  of  0.25  gram 
of  spiced  cheese  is  not  more  than  3 
micrograms,  as  determined  by  the 
method  described  in  |  133.5. 

(3)  One  or  more  of  the  dairy 
ingredients  specified  in  paragraph  (b)(1) 
of  this  section  may  be  warmed  and  is 
subjected  to  the  action  of  a  harmless 
lactic  acid-producing  bacterial  culture. 
One  or  more  of  the  clotting  enzymes 
specified  in  paragraph  (b)(2)  of  this 
section  is  added  to  set  the  dairy 
ingredients  to  a  semisolid  mass.  The 
mass  is  divided  into  smaller  portions, 
and  so  handled  by  stirring,  heating,  and 
diluting  with  water  or  salt  brine  as  to 
promote  and  regulate  the  separation  of 
whey  and  curd.  The  whey  is  drained  off. 
The  curd  is  removed  and  may  be  further 
drained.  The  curd  is  then  shaped  into 
forms,  and  may  be  pressed.  At  some 
time  during  the  procedure,  spices  are 
added  so  as  to  be  evenly  distributed 
throughout  the  finished  cheese.  One  or 
more  of  the  other  optional  ingredients 
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specified  in  paragraph  (b)(3)  of  this 
section  may  be  added  during  the 
procedure. 

(b)  Optional  ingredients.  The 
following  safe  and  suitable  ingredients 
may  be  used; 

{\]  Dairy  ingredients.  Milk,  nonfat 
nulk,  or  cream,  as  defined  in  §  133.3,  or 
corresponding  products  of  goat  or  sheep 
origin,  used  alone  or  in  combination. 

(2)  Clotting  enzymes.  Rennet  and/or 
other  clotting  enzymes  of  animal,  plant, 
or  microbial  origin. 

(3)  Other  optionalingredients—  (i) 
Coloring,  (ii)  Calcium  chloride  in  an 
amount  not  more  than  0.02  percent 
(calculated  as  anhydrous  calcium 
chloride)  of  the  weight  of  the  dairy 
ingredients,  used  as  a  coagulation  aid. 

(iii)  Salt. 

(iv)  Spice  oils  which  do  not,  alone  or 
in  combination  with  other  ingredients, 
simulate  the  flavor  of  cheese  of  any  age 
or  variety. 

(v)  Enzymes  of  animal,  plant,  or 
microbial  origin,  used  in  curing  or  flavor 
development. 

(vi)  Antimycotic  agents,  applied  to  the 
surface  of  slices  or  cuts  in  consumer- 
sized  packages. 

(c)  Nomenclature.  The  name  of  the 
food  is  "spiced  cheese".  The  following 
terms  shall  accompany  the  name  of  the 
food,  as  appropriate: 

(1)  The  specific  common  or  usual 
name  of  the  spiced  cheese,  if  any  such 
name  has  become  generally  recognized: 
or 

(2)  An  arbitrary  or  fanciful  name  that 
is  not  false  or  misleading  in  any 
particular. 

(d)  Label  declaration.  The  common  or 
usual  name  of  each  of  the  ingredients 
used  in  the  food  shall  be  declared  on  the 
label  as  required  by  the  applicable 
sections  of  Part  101  of  this  chapter, 

except  that: 

* 

(1)  Enzymes  of  animal,  plant,  or 
microbial  origin  may  be  declared  as 
"enzymes":  and 

(2)  The  dairy  ingredients  may  be 
declared,  in  descending  order  of 
predommance,  by  the  use  of  the  terms 
"miikfat  and  nonfat  milk"  or  "nonfat 
milk  and  miikfat",  or  "miikfat  from 
goat's  milk"  and  "nonfat  goat's  milk", 
etc,  as  appropriate. 

Dated:  September  14, 1987. 
Richard  |.  Ronk, 

Acting  Director.  Center  for  Food  Safety  and 
Applied  Nutrition. 
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21  CFR  Part  133 

I  Docket  No.  85P-0584 1 

Cheeses;  Proposal  To  Remove 
Standards  of  Identity  for  Low  Sodium 
Cheeses  and  To  Amend  Standards  of 
Identity  for  Cheddar  Cheese  and  Colby 
Cheese 

agency:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 


summary:  The  Food  and  Drag 
Administration  (FDA)  is  proposing  to 
remove  the  standards  of  identity  for  low 
sodium  Cheddar  cheese  and  low  sodium 
colby  cheese  and  to  amend  the 
standards  of  identity  for  cheddar  cheese 
and  colby  cheese  to  provide  for  salt 
substitutes  as  optional  ingredients  and 
for  expanded  use  of  antimycotics.  The 
agency  is  also  proposing  to  amend  the 
standards  for  colby  cheese  and  colby 
cheese  for  manufacturing  to  update  the 
formats  and  language,  to  provide  for 
safe  and  suitable  functional  ingredient 
categories,  and  to  provide  for  optional 
ingredient  labeling  requirements.  This 
action  is  taken  to  achieve  consistency 
with  FD.'\'s  sodium  labeling  regulations 
and  to  promote  honesty  and  fair  dealing 
in  the  interest  of  consumers  . 
date:  Comments  by  .November  20,  1987, 
The  agency  proposes  that  any  final  rule 
that  may  issue  based  upon  this  proposal 
shall  become  effective  60  days  after  its 
date  of  publication  in  the  Federal 
Register. 

ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (UFA- 
305),  Food  and  Drug  Administration, 
Room  4-62.  5600  Fishers  Lane,  Rockville. 
MD  20857, 

FOR  FURTHER  INFORMATION  CONTACT: 

Karen  L,  Carson.  Center  for  Food  Safety 
and  Applied  .\utntion  {HFF^14),  Food 
and  Drug  Administration,  200  C  Street 
SW,  Washington.  DC  20204,  202-485- 
0110. 

SUPPLEMENTARY  rNFORMATlON:  The 

National  Cheese  Institute  (.NCI).  699 
Prince  St„  Alexandria,  VA  22314,  a  trade 
association  representing  U.S.  cheese 
manufacturers,  has  submitted  a  citizen 
petition  dated  December  18. 1985, 
requesting  that  FDA  (1)  repeal  the 
standards  of  identity  for  low  sodium 
Cheddar  cheese  (21  CFR  133.116)  and 
low  sodium  colby  cheese  (21  CF'R 
133,121).  and  (2)  amend  the  standards  of 
identity  for  cheddar  cheese  (21  CFR 
133.113)  and  for  colby  cheese  (21  CFT^ 
133.118)  to  provide  for  salt  substitutes  as 
optional  ingredients.  .\'CI  asserts  that 
the  former  action  is  necessary  because 
(1)  the  low  sodium  cheese  standards 
specify  criteria  and  nomenclature  that 
are  not  consistent  with  the  current 


sodium  labeling  regulations  (21  CFR 
101 13)  and  (2)  the  best  interest  of 
consumers  would  be  served  by 
eliminating  these  inconsistencies.  NCI 
contends  that  the  other  requested  action 
is  consistent  w:th  reducing  unnecessary 
dietary  intake  of  sodium  and,  therefore", 
is  in  the  best  interest  of  consumers. 

NCI  also  requested  that  FDA  amend 
16  cheese  standards  of  identity  to 
provide  for  additional  use  of 
antimycotics  on  the  extenor  of  bulk 
cheeses  during  curing  to  make  them 
consistent  with  revised  cheese 
standards  which  permit  the  use  of  safe 
and  suitable  antimvcotics  (see  48  FR 
49012;  October  24, 1983)  and  amend  6 
cheese  standards  of  identity  to  update 
the  format  and  language  of  the 
standards  to  make  them  consistent  with 
the  language  promulgated  by  the  agency 
for  9  natural  cheeses  that  were  revised 
based  on  international  standards  of 
identity  (see  48  FR  2736;  January  21. 
1983),  A  proposal,  encompassing  all  of 
the  cheese  standards  cited  by  .NCI,  with 
the  exception  of  the  standards  for 
cheddar  cheese  (21  CFR  133,1131, 
cheddar  cheese  for  manufactunng  (21 
CFR  133,114),  colby  cheese  (21  CYH 
133. 118),  and  colby  cheese  for 
manufactunng  (21  CFR  133.119|,  based 
on  these  latter  two  issues  appears 
elsewhere  in  this  issue  of  the  Federal 
Register.  For  the  convenience  of  the 
reader.  .NCI's  suggestions  regarding 
format  changes  and  the  use  of 
antimycotics  with  respect  to  cheddar 
and  colby  cheese  products  (21  CFR 
133.113,  133,114,  133.118,  and  133.119) 
have  been  included  in  this  document. 

I.  The  Proposal 

A.  Repeal  of  Standards  of  Identity  for 
Low  Sodium  Cheddar  Cheese  and  Low 
Sodium  Colby  Cheese 

FDA  has  reviewed  the  petition  and 
agrees  with  NCI  that  the  existing 
standards  for  low  sodium  cheddar 
cheese  (21  CFR  113.116)  and  low  sodium 
colby  cheese  (21  CFR  133.121)  specify 
criteria  and  nom.enclature  that  are  not 
consistent  with  the  agency's  sodium 
labeling  requirements  )21  CFR  101.13). 
Both  standards  of  identity  set  a 
maximum  sodium  content  requirement 
of  96  milligrams  per  pound  (6  milligrams 
per  ounce)  of  finished  cheese  and 
require  the  cheese  to  be  labeled  "low 
sodium,"  whereas  the  sodium  labeling 
regulation  (21  CFR  101.13(a)(2))  permits 
products  containing  less  than  35 
milligrams  of  sodium  per  ounce  (serving) 
to  be  labeled  "very  low  sodium," 
Another  inconsistency  lies  in  use  of 
descriptors  such  as  "low  sodium," 
Sections  133.116  and  133.121  require  the 
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term  "low  sodium"  to  be  declared  as 
part  of  the  name  of  the  food;  §  101.13 
prohibits  declaration  of  "low  sodium"  or 
any  other  descriptor  in  conjunction  with 
the  name  of  the  food.  The  agency  is. 
therefore,  proposing  to  eliminate  these 
inconsistencies  by  repealing  the 
standards  of  identity  for  low  sodium 
Cheddar  cheese  and  low  sodium  colby 
cheese. 

B.  Amendment  of  Slojidards  of  Identity 
for  Cheddar  Cheese  and  Colby  Cheese 

FDA  also  agrees  with  N'CI  that,  with 
the  increased  emphasis  on  reducing  the 
sodium  content  in  the  diet,  it  would  be 
in  the  best  interest  of  consumers  to 
provide  for  salt  substitutes  as  optional 
ingredients  in  cheddar  cheese  (21  CFR 
133.113)  and  colby  cheese  (21  CFR 
133.118).  The  proposed  removal  of  the 
standards  of  identity  for  low  sodium 
cheddar  cheese  and  low  sodium  colby 
cheese  would  result  in  the  standards  of 
identity  for  cheddar  cheese  and  colby 
cheese  governing  the  composition  of 
lowered  sodium  versions  of  the  foods. 
Both  of  the  cheese  standards  require  the 
use  of  salt  in  the  manufacturing  process, 
although  neither  standard  specifies  the 
quantity  of  salt  to  be  used.  Thus,  a 
manufacturer  can  produce,  within  the 
compositional  requirements  of 
§  §  133.113  and  133.118.  lower  sodium 
\  ersions  of  cheddar  and  colby  cheeses 
thdt  would  meet  the  sodium  labeling 
requirements  of  §  101.13.  However,  a 
manufacturer  could  not,  without  further 
amendment  of  the  standards,  produce 
cheddar  or  colby  cheeses  using  only  a 
s.iit  substitute,  as  is  now  the  case. 
Therefore,  the  agency  is  proposing  to 
amend  the  standards  to  provide  for  the 
use  of  salt  substitutes.  The  agency  is 
requesting,  however,  data  and 
information  on  the  need  to  provide  for 
the  manufacture  of  cheddar  and  colby 
cheeses  made  without  salt,  as  is  now 
permitted  by  the  standards. 

C.  Standards  for  Other  Xatura!  Cheeses 

The  agency  believes  that  any  of  the 
natural  cheeses  for  which  salt  is  a 
mandatory  ingredient  may  be  made  with 
lowered  levels  of  sodium  as  long  as  the 
compositional  requirements  of  the 
applicable  standard  and  the  labeling 
requirements  of  §  101.13  are  both  met. 
Most  of  the  standards  for  natural 
cheeses  require  the  mandatory  use  of 
salt:  none  provides  for  the  optional  use 
of  salt  substitutes.  Because  there  is  no 
mandatory  minimum  level  of  salt 
required  in  the  current  standards,  it 
would  be  possible  to  manufacture 
cheeses  containing  less  sodium  than  the 
traditional  product.  However,  it  would 
not  be  permissible  to  make  the  product 
without  salt,  or  with  salt  substitutes,  or 


with  a  combination  of  salt  substitutes 
and  salt.  The  agency  is,  therefore, 
requesting  information  on  the  need  to 
provide  for  the  use  of  salt  substitutes  as 
optional  ingredients  in  other 
standardized  natural  cheeses. 

The  agency  recognizes  that  sodium 
plays  a  role  in  the  control  of  microbial 
growth  [both  desirable  and  undesirable) 
in  natural  cheeses  during  curing  and 
aging.  When  these  cheeses  are  made  to 
contain  less  sodium  than  in  traditional 
products,  there  is  the  potential  for 
increased  growth  of  undesirable 
microorganisms  in  the  cheese. 
Accordingly  any  information  submitted 
in  support  of  providing  for  the  use  of  salt 
substitutes  in  the  manufacture  of  other 
standardized  cheeses  or  for  their 
manufacture  without  salt  should  be 
accompained  by  data  regarding  the 
safety  and  quality  of  the  finished  foods. 

D.  Additional  Amendments 

The  agency  is  also  proposing,  based 
on  the  NCI  petition,  to  amend  the 
standards  for  cheddar  cheese  (21  CFR 
133.1131  and  colby  cheese  (21  CFR 
133.118),  and.  by  cross-reference, 
cheddar  cheese  for  manufacturing  (21 
CFR  133.114)  and  colby  cheese  for 
manufacturing  (21  CFR  133.119)  to 
provide  for  use  of  optional  antimycotics 
on  the  surfaces  of  bulk  cheeses  during 
curing  and  storage  as  well  as  on 
consumer-sued  cuts  and  slices.  This 
expanded  use  of  antimycotics  will 
reduce  losses  that  result  from  mold 
growth  on  cheeses.  In  addition,  the 
agency  is  proposing  to  amend  the  colby 
cheese  standard  to  update  the  format 
and  language,  to  provide  for  safe  and 
suitable  functional  ingredient  categories, 
and  to  provide  for  optional  ingredient 
labeling  requirements.  These 
amendments  will  provide  consistency 
with  revisions  of  nine  natural  cheese 
standards  that  FDA  amended  in 
consideration  of  Codex  Aiimentarius 
Recommended  International  Standards 
(see  48  FR  2736;  January  21, 1983).  For 
simplicity,  all  proposed  amendments  to 
the  standards  of  identity  for  cheddar 
cheese  and  colby  cheese  are  being  dealt 
with  in  this  document,  rather  than  the 
other  cheese  proposal  pertaining  to 
antimycotics  usage,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

The  agency  is  also  taking  this 
opportunity  to  correct  the  language  in 
§§  133.113(b)(3)(v),  133.114,  and  133.119 
by  changing  the  word  "milk"  to  "dairy 
ingredients"  wherever  it  appears. 

In  summary,  the  agency  believes  that 
the  proposed  amendments  would  (1) 
eliminate  the  inconsistencies  that 
currently  exist  between  the  low  sodium 
cheddar  cheese  and  colby  cheese 
standards  and  the  requirements  of  the 


sodium  labeling  regulations,  (2)  provide 
for  the  manufacture  of  cheddar  and 
colby  cheeses  with  a  wider  range  of 
sodium  contents,  (3)  provide  for 
expanded  use  of  antimycotics  on  these 
cheeses,  and  (4)  promote  consistency  in 
format  and  labeling  requirements  of 
cheese  standards  of  identity. 

II.  Related  Pending  Actions 

In  the  Federal  Register  of  July  19,  1984 
(49  FR  29242),  FDA  published  a  proposal 
to  amend  the  regulations  for  label 
designation  of  ingredients  (21  CFR 
101.4(bj(22))  to  permit  enzymes  of 
animal,  plant  or  microbial  origin  used  in 
cheese  and  cheese  products  to  be 
declared  as  "enzymes."  Should  this 
proposed  change  in  the  labeling 
regulations  become  effective  before  the 
proposed  amendment  of  the  colby 
cheese  standard  becomes  effective,  the 
labeling  provisions  of  this  proposed 
amended  standard  will  be  changed  to 
reference  new  21  CFR  101.4[b)(22). 

III.  Effective  Date 

The  agency  proposes  that  any  final 
rule  that  may  issue  based  upon  this 
proposal  shall  become  effective  60  days 
after  its  date  of  publication  in  the 
Federal  Register. 

IV.  Economic  Impact 

In  accordance  with  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354;  5  U.S.C. 
601).  FDA  has  reviewed  this  proposal  to 
determine  its  impact  on  small 
businesses.  The  proposal  will  revoke  the 
standards  of  identity  for  low  sodium 
cheddar  cheese  and  low  sodium  colby 
cheese  and  amend  the  standards  of 
identity  for  cheddar  cheese  and  colby 
cheese  to  provide  for  salt  substitutes  as 
optional  ingredients  and  to  provide  for 
appropriate  labeling  when  these  cheeses 
are  made  to  contain  less  sodium  than 
the  traditional  products.  In  addition,  this 
proposal  would  revise  the  standards  for 
cheddar  cheese  and  colby  cheese  and 
their  counterpart  standards  for  cheeses 
for  manufacturing  to  provide  for  use  of 
antimycotics  on  the  exterior  of  bulk 
cheeses.  This  proposal  would  also  revise 
the  colby  cheese  standard  to  make  it 
consistent  with  revised  cheese 
standards  of  identity  in  format, 
language,  provision  for  functional 
ingredient  categories,  and  labeling 
requirements.  The  agency  believes  that 
by  repealing  the  low  sodium  cheddar 
and  colby  cheese  standards  and 
amending  the  parent  standards,  this 
proposal  would  provide  increased 
flexibility  in  product  formulation  to 
manufacturers  of  cheddar  cheese  and 
colby  cheese  who  wish  to  produce  lower 
sodium  versions  of  these  foods.  In 
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addition,  the  proposed  amendments  to 
the  Cheddar  cheese  and  colby  cheese 
standards  would  provide  manufacturers 
with  increased  flexibility  in  selection 
and  use  of  other  ingredients  of  those 
foods. 

Regarding  Labeling  requirements  in 
the  proposed  amendment  of  the  colby 
cheese  siandard,  manufacturers  would 
have  ample  opportunity  to  use  up 
existing  label  stores  before  the 
requu-ements  become  effective.  The  only 
casts  incurred  would  be  in  the 
redesigning  of  labels  that  do  not  already 
include  label  declarations  of  ingredients 
and  that  declare  the  name  of  the  food  as 
either  "low  sodium  cheddar  cheese"  or 
"low  sodium  colby  cheese." 

The  agency  believes  that  these 
changes,  which  have  been  requested  by 
the  industry,  would  not  impose  a 
stgnificaiit  additional  burden  on  the 
industry.  Therefore,  FDA  certifies  diat 
this  proposed  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

V.  Environmental  Impacl 

The  agency  has  determined  under  21 
CFR  25.24(bMl)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  efTert  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impjict  statement 
is  required. 

VI.  CommejiU 

Interested  persons  may.  on  or  before 
November  20,  1987,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  t>e  identified  with  the 
docket  number  found  m  brackets  in  the 
heading  of  this  document  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  133 

Cheese,  Food  standards. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  it  is  proposed  that 
Part  133  be  amended  as  follows; 

PART  133— CHEESES  AND  RELATED 
CHEESE  PRODUCTS 

1.  The  authority  citation  for  21  CFR 
Part  133  continues  to  read  as  follows: 


Authority:  Sees  401.  701(e).  52  StjI.  1046.  70 
Slat-  919  as  amended  (21  U.SC.  341,  371(e)J- 
21  CFR  510  and  5  61 

2.  In  §  133.113  by  revising  paragraphs 
(bJ(3J  (iv]  and  (ij  and  by  adding 
paragraphs  (bj(3iivjj  and  (dj{3i  to  read 
as  follows; 

§113.113    Cheddar  cheese. 

«  •  •  «  • 

(b)-   •   • 

(3)  •   •   • 

(iv)  Antimycotic  agents,  the 
cymulative  levels  of  which  shall  not 
exceed  good  manufacturing  practice, 
may  be  added  to  the  surface  of  the 
cheese. 

(v)  Hydrogen  peroxide,  followed  by  a 
sufficient  quantity  of  catalase 
preparation  to  eliminate  the  hydrogen 
peroxide.  The  weight  of  the  hydrogen 
peroxide  shall  not  exceed  0.05  percent  of 
the  weight  of  the  dairy  mgredier.ls.  and 
the  weight  of  the  catalase  shall  not 
exceed  20  parts  per  million  of  the  weight 
of  the  dairy  ingredients  treated. 

(vij  Salt  BubstihJtes, 

(d)*  *  - 

(3)  Salt  substitutes  are  declared  using 

the  phrase,  " added  as  a  salt 

substitute",  with  the  blank  being  filled 
in  with  the  name(sj  of  the  ingrechent(s). 

3.  By  revising  §  133.114  to  read  as 

follows: 

§133.114    Chedtiar  cheese  for 
manufacturing. 

Cheddar  cheese  for  manufacturing 
conforms  to  the  definition  and  standard 
of  identity  prescribed  for  cheddar 
cheese  by  §  133.113.  except  that  the 
dairy  ingredients  are  not  pasteurized 
and  curmg  is  not  required, 

§131.116    tflemowd! 

4.  By  removing  §  133.116  Low  sodium 
cheddar  cheese. 

5.  By  re\'ising  §  133.118  to  read  as 
follows: 

§133.118    Conjy  cheese. 

[aj  De^cnpuon.  [1]  Colby  cheese  is 
the  food  prepared  by  the  procedure  set 
forth  in  paragraph  (a)[3j  of  this  section, 
or  by  any  other  procedure  which 
produces  a  finished  cheese  having  the 
same  physical  and  chemical  properties. 
The  minimum  miikiat  content  is  50 
percent  by  weight  of  the  sohds  and  the 
maximum  moisture  content  is  40  percent 
by  weight,  as  determined  by  the 
methods  descnbed  m  §  133.5.  If  the  dry 
ingredients  used  are  not  pasteurized,  the 
cheese  is  cured  at  a  temperature  of  not 
less  than  35°F  for  at  least  60  days. 

[2]  If  pasteurized  dair\  ingredients  are 
used,  the  phenol  equivalent  value  of  0.25 


gram  of  colby  cheese  is  not  more  than  3 
micrograms,  as  determined  b^-  the 
method  described  in  5  133.5- 

(31  One  or  more  of  the  dairy 
ingredients  specL^ied  in  paragraph  (b)(1) 
of  this  section  may  be  warmed,  treated 
with  hydrogen  peroxide,' cataiase.  and  is 
subjected  to  the  action  of  a  lactic  acid- 
producing  bactenai  cuiture.  One  or  more 
of  the  clotting  en2\  mes  specified  in 
paragraph  (b)(2)  of  this  section  is  added 
to  set  the  dairy  mgredients  to  a 
semisohd  mass.  The  raass  is  so  cut. 
stirred,  and  heated  with  continued 
stirring,  as  to  promote  and  regulate  the 
separation  of  whey  and  curd  A  part  of 
the  whey  is  drained  off.  and  the  curd  is 
cooled  bv  adding  water,  the  stirring 
being  contmued  so  as  to  prevent  the 
pieces  oi  curd  from  mailing.  The  curd  is 
drained,  salted,  stirred,  further  drained, 
and  pressed  into  forms.  One  or  more  of 
the  other  opiionai  ingredients  specified 
in  paragraph  (b)(3)  of  this  section  may 
be  added  during  the  procedore. 

(b)  Optional  ingredients.  The 
following  safe  and  suitable  ingredients 
may  be  used: 

(1)  Dairy  ingredients.  Milk,  nonfat 
milk,  or  cream,  as  defined  in  §  133.3. 
used  alone  or  in  combination. 

(2)  Clolting  enzymes.  Rennet!  and/or 
other  clotting  enzymes  of  animal,  plant. 
or  microbial  origin. 

(3)  Other  opiionai  ingredients. 
(i)  Colorii^ 

(ii)  Calcium  chloride  in  an  amount  not 
more  than  0.02  percent  (calculated  as 
anhydrous  calcium  chloridej  of  the 
weight  of  the  dairy  ingredients,  used  as 
a  coagulation  aid. 

(iii)  Enzyme*  of  animaL  plant,  or 
microbial  origin,  used  in  curing  or  flavor 
development. 

(iv)  Antimycotic  agents,  the 
cumulative  levels  of  which  shall  not 
exceed  current  good  manufacturing 
practice,  may  be  added  to  the  surface  of 
the  cheese. 

(vj  Hydrogen  peroxide,  followed  by  a 
sufficient  quantity  of  catalase 
preparation  to  eliminate  the  hidrogen 
peroxide    The  weight  of  tne  h>drogen 
peroxide  shall  not  exc<^  0.05  percent  of 
the  weight  of  the  dairy  ingredients,  and 
the  weight  of  the  catoidse  shail  not 
exceed  20  parts  per  million  of  the  weight 
of  the  dairy  mgredienls  treated. 

(vi)  Sail  substitutes 

(c)  Nomenclature.  The  name  of  the 
food  is  "colby  cheese". 

(d)  Label  d(*ciarc'.ion  The  common  or 
usual  name  of  each  of  the  ingredients 
used  in  the  food  shall  be  declared  an  the 
label  as  required  by  ttie  applicable 
sections  of  Part  102  of  this  chapter, 
except  thai: 
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(1)  Enzymes  of  animal,  plant,  or 
microbial  origin  may  be  declared  as 
"enzymes";  and 

(2)  The  dairy  ingredients  may  be 
declared,  in  descending  order  of 
predominance,  by  the  use  of  the  terms 
"milkfat  and  nonfat  milk"  or  "nonfat 
milk  and  milkfat",  as  appropriate. 

(3)  Salt  substitutes  are  declared  using 

the  phrase.  " added  as  a  salt 

substitute",  with  the  blank  being  filled 
in  with  the  name(s)  of  the  ingredients(s). 

6.  By  revising  §  133.119  to  read  as 

follows; 

§  1 33. 11 9    Colby  cheese  for 
manufacturing. 

Colby  cheese  for  manufacturing 
conforms  to  the  definition  and  standard 
of  identity  prescribed  for  colby  cheese 
by  §  133.118.  except  that  the  dairy 
ingredients  are  not  pasteurized  and 
curing  is  not  required. 

§  131.121    [Removed) 

7.  By  removing  §  131.121  Low  sodium 
colby  cheese. 

Daled:  September  14,  1987. 
Richard  |.  Ronk, 

Acting  Director.  Center  for  Food  Safety  and 
Applied  Nutrition. 
|1  R  Doc.  87-21709  Filed  9-18-87:  8:45  am| 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

25CFR  Part  1 

[L-183-82] 

Basis  Adjustment  for  Investment 

Tax  Credits 

agency:  Internal  Revenue  Service, 

Treasury. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  document  contains 
proposed  regulations  relating  to  the 
adjustment  in  the  basis  of  property  for 
which  the  investment  credit  has  been 
claimed  as  provided  in  section  205  (a) 
and  (c)  of  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982  (96  Stat.  324) 
as  amended  by  section  306  (a)  (3)  of  the 
Technical  Corrections  Act  of  1982  (Pub. 
L.  9"-44H)  and  sections  113  (b)  (4)  and 
712  (b)  of  the  Tax  Reform  Act  of  1Q«^ 
(Pub.  L.  98  '"'"]  "^^-c^v,  amendments 
would  provide  guidance  to  taxpayers 
who  claim  an  investment  credit 
subjecting  them  to  the  basis  adjustment 
rules  with  respect  to  that  credit. 

DATES:  Except  as  provided  in  §  1.48-7 
(m)  (2),  the  proposed  regulations  are 
proposed  to  be  effective  for  and 
applicable  to  periods  beginning  after 


December  31.  1982.  Written  comments 
and  requests  for  a  public  hearing  must 
be  mailed  or  delivered  by  November  20, 
1987. 

ADDRESS:  Send  comments  and  requests 
for  a  public  hearing  to:  Commissioner  of 
Internal  Revenue.  Attention:  CC:LR;T 
(LR-183-82].  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Haglund  of  the  Legislation  and 
Regulations  Division,  Office  of  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224  (Attention;  CC;LR.T). 
Telephone:  202-566-3297  (not  a  toll-free 
number). 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  205  of  the  Tax  Equity  and 
Fiscal  Responsibility  Act  of  1982 
(TEFRA)  (as  emended  by  section  306  (a) 
(3)  of  the  Technical  Corrections  Act  of 
1982  and  sections  113  (b)  (4)  and  712  (b) 
of  the  Tax  Reform  Act  of  1983)  amended 
the  Internal  Revenue  Code  of  1954  to 
provide  for  the  adjustment  in  basis  of 
property  for  which  an  investment  credit 
has  been  claimed.  The  proposed 
amendments  to  the  Income  Tax 
Regulations  under  sections  48, 196,  312, 
and  705  of  the  Internal  Revenue  Code  of 
1954  contained  herein  would  conform 
the  regulations  to  the  provisions  of 
section  205  as  amended. 

Explanation  of  Provisions 

Section  48  (q)  provides  generally  that 
if  there  is  an  investment  tax  credit 
determined  with  respect  to  property  the 
basis  of  such  property  will  be  reduced 
by  50  percent  of  the  credit  (10  percent  in 
the  case  of  qualified  rehabilitation 
expenditures)  so  determined.  If  the 
property  is  subsequently  disposed  of 
before  the  close  of  the  useful  life  or  the 
recovery  period  used  in  computing  the 
investment  tax  credit,  50  percent  (100 
percent  for  qualified  rehabilitation 
expenditures)  of  the  credit  required  to 
be  recaptured  is  to  be  added  back  to  the 
basis  of  the  property  immediately  before 
the  disposition  occurs.  Section  1.48-7 
provides  rules  and  examples  for 
determining  the  reduction  of  basis  for 
the  investment  tax  credit  calculated 
with  respect  to  property,  and  for 
detp'~::..lng  the  increase  in  basis  for 
early  dispositions  of  property  subject  to 
the  basis  reduction.  Section  1.48-7 
further  provide  that  the  basis  reduction 
is  to  be  made  notwithstanding  the  fact 
that  the  amount  of  credit  allowed  is 
limited  by  the  tax  liability  for  the 
taxable  year.  A  basis  reduction  is  not 
required  when  the  lessor  of  property 
makes  a  valid  election  under  section  48 
(d)  to  treat  the  lessee  as  the  purchaser  of 


the  property  for  purposes  of  the 
investment  tax  credit.  The  lessee, 
however,  will  be  subject  to  the  rules 
under  §  1.48-^  for  the  credit  determined 
with  respect  to  property  for  which  he  is 
treated  as  the  purchaser. 

Section  1.48-7  also  provides  rules  with 
respect  to  the  necessary  adjustment  in 
the  basis  of  a  partner's  interest  in  a 
partnership  or  an  S  corporation 
shareholder's  basis  in  S  corporation 
stock  to  reflect  the  basis  adjustment 
made  at  the  partnership  or  S  corporation 
level. 

Section  48  (q)  (4)  provides  for  an 
election  to  enable  taxpayers  to  opt  out 
of  the  basis  reduction  rules  in  favor  of 
claiming  a  reduced  credit  with  respect  to 
the  property.  Section  1.48-7  (i)  provides 
rules  regarding  the  time  and  manner  for 
making  the  election  and  the  percentages 
to  use  for  calculating  the  reduced  credit. 
The  proposed  regulation  provides  that 
the  election  to  take  the  reduced  credit  is 
revocable  only  with  the  consent  of  the 
Commissioner  and  provides  rules  for 
requesting  the  revocation. 

Section  48  (q)  (5)  provides  that  the 
basis  reduction  made  with  respect  to 
property  as  a  result  of  the  investment 
tax  credit  will  be  treated  as  a  deduction 
allowed  for  depreciation  for  purposes  of 
the  recapture  provisions  of  sections  1245 
and  1250.  Section  1.48-7  (j)  provides  that 
a  net  basis  reduction  will  be  treated  as  a 
deduction  allowed  for  depreciation 
under  sections  1245  and  1250.  Section 
1.312-15  (a)  (4).  however,  provides  that 
in  computing  the  earnings  and  profits  of 
a  corporation,  the  allowance  for 
depreciation  (or  amortization,  if  any) 
will  be  computed  without  regard  to  the 
basis  adjustment. 

Section  1.48-4,  relating  to  the  lessor's 
election  under  section  48  (d)  to  treat  the 
lessee  of  property  as  the  owner  of  such 
property  for  purposes  of  the  investment 
tax  credit,  sets  forth  rules,  in  paragraph 
(n),  coordinating  such  election  with  the 
basis  adjustment  rules  of  section  48  (q). 
The  lessee  subject  to  a  section  48  (d) 
election  will  ratably  include  50  percent 
of  the  investment  credit  in  his  gross 
income  over  the  shortest  recovery 
period  available  under  the  accelerated 
cost  recovery  system  instead  of  reducing 
the  basis  of  his  property  by  50  percent  of 
the  credit.  Such  lessee  will  include  the 
ratable  portion  of  the  entire  credit 
regardless  of  its  limitation  by  the 
amount  of  tax  under  section  38  (c)  (or,  in 
the  case  of  taxable  years  beginning  on 
or  before  December  31, 1983,  section  46 
(a)  (3)).  If  the  investment  tax  credit 
recapture  rules  are  triggered,  causing  a 
recapture  of  the  unused  credit,  and 
adjustment  will  be  made  to  the  lessee's 
gross  income  for  any  discrepancies 
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between  the  tola]  amount  included  ir 
gross  mcome  and  the  total  credit 
allowed  after  recapture. 

Section  1.48-4  [p]  provides  that  a 
lessees  may  make  an  ejection  (pursuant 
to  section  48(d)  (5)  (A)j  to  take  a 
reduced  credit  in  lieu  of  the  ratable 
inclusions  in  income,  and  provides  for 
election  and  revocation  rules  similar  to 
the  rules  in  §  1.48-7  (i). 

Section  48(qJ(6j  [7]  provides  special 
rules  for  the  basis  reduction  where  the 
inve.stmenl  tax  credit  has  been 
determined  with  respect  lo  a  qualified 
film  under  section  48(k).  In  such  a  case, 
there  is  a  two-step  reduction  in  lieu  of 
the  general  basis  reduction  under 
section  48tqMl).  First,  to  the  extent  that 
the  credit  is  deterroined  with  respect  to 
residuals  and  participations  (as  defined 
in  section  48(k)(5)(BlJ,  any  deduction 
allowable  with  respect  to  those  amounts 
is  to  be  reduced  by  50  percent  of  the 
credit  so  determined.  Second,  the  basis 
of  the  taxpayer's  ownership  interest  (as 
defined  in  section  48(kKl)(C)).  is  to  be 
reduced  by  the  excess  of  50  percent  of 
the  amount  of  the  credit  determined 
under  section  48tki  over  the  amount  of 
the  reduction  in  deductions  attributable 
to  the  credit  determined  with  respect  to 
residuals  and  participations.  Proposed 
§  1.4ft-7(k)  sets  forth  the  basis  reduction 
rules  applicable  to  investment  tax 
credits  determined  with  respect  to 
qualified  films  and  provides  special 
rules  for  their  operation 

Section  1.196-1  provides  rules  with 
respect  to  the  deduction  allowed  by 
section  196  for  any  investment  tax  credit 
(to  the  extent  attributable  to  property 
the  basis  of  which  was  reduced  as  a 
result  of  the  credit)  not  allowed  as  a 
credit  either  because  the  carryover 
period  expired  or  because  the  taxpayer 
died  or  ceased  to  exist  before  the 
carryover  period  expired. 

The  rules  provided  by  the  proposed 
regulations  are  generally  effective  for 
and  applicable  to  periods  beginning 
after  December  31.  1982.  as  provided  in 
§  1.4&-7(ra).  Section  1.4B-7{m)(2)  sets 
forth  the  transition  rules. 

Comtnents  and  Requests  for  a  Public 
Hearing 

Before  adoptirtg  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  eight  copies)  to 
the  Commissioner  of  Internal  Revenue. 
All  comments  wOl  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  lo  the  Commissioner  by  any 
person  who  has  submitted  written 
comments.  If  a  pubUc  hearing  is  held. 
notice  of  the  time  and  place  will  be 
published  la  the  federal  Register. 


The  collection  of  information 
requirements  contained  in  this  notice  of 
proposed  rulemaking  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  under 
section  3504th)  of  the  Paperwork 
Reduction  Act.  Comments  on  these 
requirements  should  be  sent  to  the 
Office  of  iniormdtion  and  Regulatory 
Affairs  of  OMB.  Attention:  Desk  Officer 
for  Intenaa!  Revenue  Service.  .New 
Executive  Offic;e  Buiiding,  Washington. 
DC  20503.  The  Internal  Revenue  Service 
requests  that  persons  submitting 
comments  to  OMB  on  these 
requirements  also  send  copies  of  those 
comments  to  the  Service. 

Special  Analyses 

The  Commissioner  of  L'l'.e.'-nal 
Revenue  has  determined  that  these 
proposed  regulations  are  not  ma)or 
regulations  subject  to  review  under 
Executive  Order  12291.  Accordingly,  a 
Regulatory  Impact  Analysis  is  not 
required. 

The  Conunissioner  of  internal 
Revenue  has  concluded  thot  these 
proposed  reguiations  are  interpretative 
and  that  the  notice  and  public  procedure 
requirements  (jf  5  U.SC.  553  do  not 
apply.  Accordingly,  these  proposed 
regulations  are  regulations  not  subject  to 
the  Regulatory  Fiexibuitv  Act  (5  U.S.C 
Chapter  6). 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Gai)  R  Morse. 
formerly  of  the  Legislation  and 
Regulations  Division  of  the  Office  of 
Chief  Counsel,  Internal  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  InlerilaJ  Revenue  Service 
and  Treasury  Department  participated 
in  developing  the  regulations  both  on 
matters  of  substance  and  style. 

List  of  Subjects      " 

26  CFR  1.0-1  Uirough  1.58-8 

Income  taxes.  Tax  liability,  Tax  rales, 
Credits. 

26  CFR  1.61-1-1  through  1.281-4 

Income  taxes.  Taxable  income. 
Deductions,  Exemptions. 

26  CFR  1.301-1  through  1.385-6 

Income  taxes.  Corporations, 
Corporate  distributions,  Corporate 
adjustments.  Reorganizations. 

26  CFR  1.701-1  through  1.771-1 

Income  taxes.  Partnerships. 

Proposed  Amendments  lo  the 
Regulations 

The  proposed  amendments  to  26  CFR 
Part  1  are  as  follows; 


PART  1—1  AMENDED] 

Paragraph  1.  T.he  authority  for  Part  1 
is  amended  by  adding  the  following 
Citations 

Authotttj-.  26  f  S  C  7805    "   *   *   §1.4ft-4(n) 
is  also  issued  undfr  26  L'.S.C. 
48(d)(5).  •  •  •  §1.196-1  is  also  issued  under 
26  U.S.C.  196. 

Par.  2.  Section  1.48-4  is  amended  by 
adding  new  paragraphs  (nj,  (o),  and  (p) 
to  read  as  follows; 

S  1  4ft-4     Election  o«  lessor  of  r>«iw  section 
38  property  to  treai  less»«  as  purchaser. 
•  •  •  •  . 

(n)  Adjustment  to  lessee's  income — (1) 
In  general  If  a  lessor  of  new  section  38 
property  m.akes  a  vahd  election  under 
section  48(d)  with  respect  lo  such 
property,  section  48tdj  (except 
paragraph  (4*  thereori  and  §  1  48-7 
(except  paragraphs  (I    and  (mj  ihereofl 
shall  not  apply.  T  lus  the  lessor  is  not 
required  under  sector  48[q)  to  reduce 
the  basis  of  such  property.  However,  if 
such  an  election  is  made,  the  lessee 
shall  include  ratably  m  gi-oss  income, 
over  the  shortest  recovery  period  which 
could  be  applicable  under  section  168 
with  respect  to  the  property,  an  amount 
equal  to  50  perceot  of  the  amount  of  the 
credit  allowable  under  section  38  with 
respect  to  such  property.  For  purposes  of 
this  paragraph  (n),  the  amount  of  the 
credit  allowable  is  determined  by 
multiplying  the  qualified  investment  (as 
defined  in  section  46(c])  with  respect  to 
such  property  by  the  percentage 
specified  in  section  46(a)  (section 
46(a)(2)  in  the  case  of  taxable  years 
beginning  on  or  before  December  31. 
1983)  for  such  property,  without  regard 
to  the  limitation  based  on  lax  which, 
under  section  38!c)  (section  46(a)(3j  in 
the  case  of  taxable  \ears  beginning  on 
or  before  December  31,  1983),  may  limit 
the  amount  of  credit  the  lessee  may  take 
into  account  in  any  one  year. 

(2)  Adjustments  as  a  result  of  an  early 
disposition,  etc.  (i)  Except  as  provided 
in  paragraph  {n^Z^wx]  of  this  section,  if 
section  47  requires  an  increase  in  the 
lessee's  tax  or  a  reduction  in  the 
carryback  or  carryover  of  an  unused 
credit  as  a  result  of  an  early  disposition, 
eta.  of  leased  property  for  vvhich  an 
election  had  been  made  under  section 
48(d),  the  lessee  s  gross  income  shall  be 
reduced  by  an  amount  equal  to  the 
excess  (if  any)  of  the  total  increases  in 
gross  income  previously  made  under 
paragraph  (n)(l)  of  this  section  over  50 
percent  of  the  portion  of  the  credit  that 
is  not  recaptured  for  the  taxable  year  in 
which  the  earJy  disposition,  etc., 
occurred. 


I 


35440 


Federal  Register  /  Vol.  52,  No.  182  /  Monday,  September  21,  1987  /  Proposed  Rules 


(ii)  If  the  total  increases  in  gross 
income  of  the  lessee  previously  made 
under  paragraph  (n)(l)  of  this  section 
are  less  than  50  percent  of  the  credit  that 
is  not  recaptured  for  the  taxable  year  in 
which  the  early  disposition,  etc., 
occurred,  the  lessee  shall  include  the 
difference  in  income  in  the  year  of 
disposition. 

(iii)  If.  after  the  event  which  caused 
section  47  to  apply,  the  lessee  continues 
the  use  of  the  property  in  a  trade  or 
business  or  in  the  production  of  income, 
the  amount  described  in  paragraph 
(n)(2)  (i)  or  (li)  of  this  section  shall  be 
taken  into  account  ratably  over  the 
remaining  portion  of  the  recovery  period 
described  in  paragraph  (n)(l)  of  this 
section. 

(iv)  If  paragraph  (n)(2)(iii)  of  this 
section  applies,  and  if,  prior  to  the 
expiration  of  the  recovery  period 
described  in  paragraph  (n)(l)  of  this 
section,  the  lease  is  terminated  other 
than  by  purchase  of  the  property  by  the 
lessee,  any  deduction  allowable  or 
inclusion  necessitated  under  this 
paragraph  not  previously  taken  into 
account  shall  be  taken  into  account  for 
the  taxable  year  in  which  the  lease  is 
terminated.  In  the  case  of  a  purchase  of 
the  property  by  the  lessee,  see 
paragraph  (b)  of  §  1.48-7. 

(3)  Effective  dates.  The  effective  dates 
described  in  paragraph  (m)  of  §  1.48-7 
(relating  to  adjustment  to  basis)  shall 
apply  to  this  paragraph. 

(4)  Examples.  The  provisions  of  this 
paragraph  may  be  illustrated  by  the 
following  examples: 

Example  /If.  Corporation  X  is  engaged  in 
the  business  of  manufacturing  and  leasing 
n._'w  equipment.  X  constructs  a  machine  at  a 
cost  of  $20,000.  which  Corporation  Y.  a 
c.ilendar  year  taxpayer,  leases  from  X  and 
places  in  service  on  |uiy  1.  1983.  The  machine 
is  5-year  recoven,'  property.  The  fair  market 
value  of  the  machine  on  the  date  possession 
is  transferred  to  Y  is  S25.0OO.  If  X  elects  to 
treat  Y  as  the  purchaser  of  the  machine  under 
this  section,  Y's  investment  credit  determined 
under  section  46|a|  for  1983  is  S2.500  (10 
rercent  of  S25.00t))  Under  paragraph  |n)  of 
tins  section.  Y's  increase  in  gross  income  for 
each  of  the  five  years  beginning  with  1983 
will  be  $250  (Si. 250/5  year  recovery  period). 

Example  (21.  The  facts  are  the  same  as  in 
example  (11  except  that  Y  disposes  of  its 
interest  in  the  lease  on  January  1,  1985.  and 
lh.it  there  is  an  increase  in  Y's  tax  for  1985 
under  section  4"la  l(  1 )  in  the  amount  of  $2,000 
(80  percent  of  52.5(10).  The  amount  of  $250 
(fifty  percent  of  the  unrecaptured  credit)  is 
Compared  to  the  amount  previously  included 
in  income.  SoOO  (S250  in  1983  +  $250  in  1984), 
to  determine  whether  Y  is  entitled  to  a 
reduction  in  income  as  a  result  of  a  possible 
over-inclusion  in  income  under  paragraph 
(n)(l)  of  this  section.  In  this  case.  Y  has  over- 
included  $250  ($500-3250)  and.  as  a  result, 
will  decrease  its  gross  income  in  the  year  of 
disposition  by  $250. 


Example  (3).  A  lessor  elects  under  section 
48(d)  to  treat  b  lessee  as  making  qualified 
rehabilitation  expenditures  with  respect  to  a 
qualified  rehabilitated  building  in  the  amount 
of  $100,000.  The  property  subject  to  such 
expenditures  is  placed  in  service  on  March  1. 
1984.  generating  an  investment  tax  credit  of 
$15,000  ($100,000x15%)  and  potential  income 
inclusions  of  $1,000  a  year  for  15  years. 
Assuming  the  lessee  is  a  calendar  year 
taxpayer,  if  the  property  were  to  be  disposed 
of  on  June  1. 1985,  the  lessee  would  be 
entitled  to  a  credit  that  is  not  recaptured  of 
$3,000  ($15,000x20%)  but  would  have 
included  only  $1,000  in  income  for  1984.  In 
this  case  the  lessee  has  under-included  $2,000 
($3,000 -$1,000)  and  will  increase  gross 
income  by  such  amount  in  the  year  of 
disposition  (i.e..  1985). 

(o)  Special  rule  for  qualified 
rehabilitated  buildings.  In  the  case  of  a 
credit  determined  under  section  46(a) 
(section  46(8 )(2)  in  the  case  of  taxable 
years  beginning  on  or  before  December 
31. 1983)  for  any  qualified  rehabilitation 
expenditure  in  connection  with  a 
qualified  rehabilitated  building  other 
than  a  certified  historic  structure, 
paragraph  (n)  of  this  section  shall  be 
applied  by  substituting  the  phrase  "100 
percent  of  for  the  phrase  "50  percent 
of. 

(p)  Lessee's  election  for  a  reduction  in 
credit  in  lieu  of  adjustment  to  lessee's 
income — (1)  In  general.  An  election  may 
be  made  by  the  lessee  not  to  have  the 
rules  of  paragraph  (n)  of  this  section 
apply  with  respect  to  so  much  of  the 
credit  determined  under  section  46(a) 
(section  46(a)(2)  in  the  case  of  taxable 
years  beginning  on  or  before  December 
31, 1983)  as  is  attributable  to  the  regular 
percentage.  The  election  is  made  on  a 
property-by-property  basis.  In  the  case 
of  such  an  election,  the  amount  of  the 
investment  credit  with  respect  to  the 
regular  percentage  shall  be  determined 
under  paragraph  lp)(2)  of  this  section.  A 
separate  election  must  be  made  for  each 
taxable  year  in  which  the  reduced 
regular  credit  is  elected.  In  the  case  of  a 
partnership.  S  corporation,  trust,  or 
estate,  the  election  shall  be  made  by  the 
partnership,  S  corporation,  trust,  or 
estate. 

(2)  Reduction  in  credit.  In  the  case  of 
any  property  for  which  an  election 
under  this  paragraph  has  been  made,  the 
investment  credit  shall  be  determined  as 
follows: 

(i)  The  regular  percentage  shall  be — 

(A)  8  percent  in  the  case  of  recovery 
property  other  than  3-year  recovery 
property  (RRB  replacement  property 
under  section  168(n(3)(B)  shall  be 
treated  as  property  which  is  other  than 
3-year  property),  or 

(B)  4  percent  in  the  case  of  recovery 
property  which  is  3-year  property. 


(ii)  For  purposes  of  applying  the 
regular  percentage  in  paragraph  (p)(2)(i) 
of  this  section,  the  applicable  percentage 
under  subsection  (c)  or  (d)  of  section  46 
shall  be  deemed  to  be  100  percent. 

(3)  Time  and  manner  of  making  the 
election.  The  election  specified  in 
paragraph  (p)(l)  of  this  section  shall  be 
made  by  attaching  a  statement  to  the 
first  income  tax  return  for  the  taxable 
year  for  which  the  election  is  made 
(whether  or  not  the  return  is  timely)  or 
to  an  amended  return  filed  within  the 
time  prescribed  by  law  (including 
extensions)  for  filing  the  return  for  such 
taxable  year.  For  purposes  of  this 
paragraph  (p).  the  term  "income  tax 
return  for  the  taxable  year  for  which  the 
election  is  made"  with  respect  to  any 
property  is  the  tax  return  for  the  taxable 
year  in  which  such  property  is  placed  in 
ser\'ice,  or  in  the  case  of  property  to 
which  an  election  under  section  46(d) 
(relating  to  qualified  progress 
expenditures)  applies,  the  appropriate 
return  is  the  return  for  the  first  taxable 
year  which  includes  a  period  after 
December  31, 1982,  for  which  qualified 
progress  expenditures  were  taken  into 
account  with  respect  to  such  property. 
Except  as  otherwise  provided  in  the 
return  or  instructions  accompanying  the 
return  for  the  taxable  year,  the 
statement  shall — 

(i)  Contain  the  name,  address,  and 
taxpayer  identification  number  of  the 
electing  lessee. 

(ii)  Identify  the  election  by  indicating 
that  the  election  is  being  made  under 
sections  48(d)(5)(A)  and  48(q)(4)  of  the 
Code, 

(iii)  Specify  that  the  election  is  being 
made  by  the  lessee  of  new  section  38 
property  where  the  lessor  of  such 
property  has  made  a  valid  election 
under  section  48(d)  to  treat  such  lessee 
as  the  purchaser  of  the  property  for 
purposes  of  the  section  38  credit,  and 

(iv)  Specify  the  property  to  which  the 
election  is  to  apply. 

The  election  to  claim  a  reduced  credit  in 
lieu  of  increasing  gross  income  is 
revocable  only  with  the  consent  of  the 
Commissioner. 

(4)  Revocation.  Any  election  under 
section  48(q)(4),  and  any  specification 
contained  in  such  election,  may  be 
revoked  only  with  the  consent  of  the 
Commissioner.  Such  consent  will  be 
granted  only  in  extraordinary 
circumstances.  Requests  for  consent 
must  be  filed  with  the  Commissioner  of 
Internal  Revenue,  Washington,  DC 
20224.  The  request  shall  include  the 
name,  address,  and  taxpayer 
identification  number  of  the  lessee  and 
shall  be  signed  by  the  taxpayer  or  his 
duly  authorized  representative.  The 
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request  shall  set  forth  the  following 
information: 

(i)  The  taxable  year  for  uhich  the 
election  was  made, 

(ii)  The  Code  sections  applicable  to 
the  revocation  (sections  48(d)(5)(A)  and 
4a(q)(4)). 

(iii)  The  property  subject  to  the 
election  for  which  the  renovation  is 
requested,  and 

(iv)  The  reasons  why  the  revocation  is 
sought. 

Par.  3.  Section  1.48-7  is  revised  to 
read  as  follows: 

§  1.48-7    Adjustment  to  basis. 

(a)  Reduction  of  basis— [1]  In  general. 
Under  section  48{q){l),  except  as 
provided  in  this  section,  the  basis  of 
section  38  property  shall  be  reduced  by 
50  percent  of  the  amount  of  the  credit 
determined  under  section  46(a)  (section 
46(a)(2)  in  the  case  of  taxable  years 
beginning  on  or  before  December  31. 
1983)  with  respect  to  such  property.  The 
reduction  in  basis  shall  be  made  in  the 
year  in  which  the  credit  is  allowable. 
The  basis  of  such  property  must  be 
reduced  by  50  percent  of  the  credit 
determined  under  section  46(a)  (or 
formerly  under  section  46(a)(2))  even 
though  the  limitation  based  on  the 
amount  of  tax  under  section  38(c)  (or 
formerly  under  section  46(a)(3))  reduces 
the  amount  of  the  credit  allowed  by 
section  38  for  the  taxable  year  in  which 
the  property  is  placed  in  service.  The 
reduction  in  basis  of  section  38  property 
shall  be  taken  into  account  for  all 
purposes  of  Subtitle  A  of  the  Code, 
except  in  computing  (or  recomputing  in 
the  case  of  early  disposition,  etc.)  the 
qualified  investment  with  respect  to 
such  property. 

(2)  Special  rules.  For  purposes  of 
applying  paragraph  (a)(1)  of  this 
section — 

(i)  If.  under  section  4B(d).  the  lessor  of 
new  section  38  property  makes  a  valid 
election  to  treat  the  lessee  as  having 
purchased  such  property  for  purposes  of 
the  credit  allowed  by  section  38.  the 
basis  of  such  property  shall  not  be 
reduced. 

(ii)  If  property  is  used  section  38 
property  and  if  the  cost,  or  any  part 
thereof,  of  such  property  is  not.  because 
of  the  application  of  the  dollar  limitation 
on  the  cost  of  used  section  38  property. 
taken  into  account  in  computing 
qualified  investment  by  the  person  who 
placed  such  property  in  service  or  by  a 
person  to  whom  the  cost  of  such 
property  was  apportioned,  no  reduction 
shall  be  made  to  the  basis  of  such 
property  to  the  extent  such  cost,  or  any 
part  thereof,  is  not  so  taken  into 
account. 


(iii)  In  the  case  of  used  section  38 
property  within  a  particular  class  of 
recovery  property  the  cost  of  which  is 
apportioned  by  an  estate  or  trust,  if  any 
part  of  such  cost  is  not  taken  into 
account  by  the  beneficiary  in  computing 
qualified  investment  under  section  46  (c) 
(as  a  result  of  the  dollar  limitation  in 
section  48  (c)).  the  estate  or  trust  shall 
choose,  to  the  extent  such  cost  is  not 
taken  into  account,  the  item  (or  items)  of 
used  section  38  property,  within  such 
class  of  recover^'  property,  with  respect 
to  which  no  reduction  in  basis  shall  be 
made. 

(iv)  The  basis  of  section  38  property 
that  is  disposed  of  or  otherwise  ceases 
to  be  section  38  property  in  the  taxable 
year  in  which  it  is  placed  in  service 
(except  where  section  47  (b)  applies) 
shall  not  be  reduced. 

(3)  Examples.  This  paragraph  may  be 
illustrated  by  the  following  examples: 

Example  (1).  (i)  X  Corpordlion,  which 
makes  its  rpturn  on  the  isasis  of  a  calendar 
year,  acquires  and  places  in  service  on 
January  2,  1983.  an  item  of  new  section  38 
properly  with  a  basis  of  S15.000  and  a 
recovery  penod  of  5  years.  The  qualified 
inveslment  with  respect  to  such  property  is 
S15.000  [SIS.OOO  X  ItX)  percent  applicable 
percentage).  For  the  taxable  year  1983.  the 
tax  liabililv  for  X  Corporation  is  S2,000.  The 
corporation  is  allowed  a  credit  of  $1,500(10 
percent  of  Si 5.000)  against  its  tax  liability  of 
S2.000, 

(ii)  Under  section  48  (q)  (1)  the  basis  of  the 
property.  Si 5,000.  is  reduced  by  S750  {50 
percent  of  $1,500)  for  an  adjusted  basis  of 
$14,250  (for  purposes  of  computing  cost 
recovery  deductions,  the  unadjusted  basis  is 
also  reduced  to  S14.500). 

Example  (21.  (i)  The  facts  are  the  same  as 
in  example  (1)  except  that  for  the  taxable 
year  1983  the  tax  liability  of  X  Corporation  is 
S500.  The  credit  to  X  Corporation,  allowed  by 
section  38,  is  limited  to  S500.  The  excess  of 
Sl.OOO  (S1.5t)0  earned  minus  S500  limitation)  is 
an  investment  credit  carryover. 

(iii  Under  section  48  (q)  (1).  the  basis  of  the 
property  is  reduced  to  $14,250.  as  in  example 
(1).  noiwilhstanding  the  limitation  on  the 
allowable  credit. 

ExampJe  131.  (i)  X  Corporation  acquires  and 
places  in  service  on  January  2.  1983.  an  item 
of  new  section  38  property  with  a  cost  of 
$26,000  and  a  recovery  period  of  5  years.  X 
Corporation  makes  a  valid  election  under 
section  179  to  expense  S5.000  of  the  cost  of 
the  asset.  The  cost  of  the  asset  for  purposes 
of  the  investment  credit  is  $21,000  ($26,000- 
So.CWO)  generating  a  credit  of  $2,100  (10 
percent  of  $21,000  qualified  investment) 

(ii)  Under  section  48  (q)  (1)  the  basis  of  the 
asset,  S21,000  ($26,000-55.000).  is  reduced  by 
$1,050  (.50  percent  of  S2  100)  to  $19,950. 

Example  (41.  (i)  X  Corporation  acquires  and 
places  in  service  on  )anuary  2. 1983.  used 
assets  nos  1,  2.  and  3  which  qualify  as  used 
section  38  property   Each  asset  has  a  cost  of 
$62,500  and  a  recovery  period  of  5  years.  X 
Corporation  selects  the  $62,500  cost  of  asset 
no.  1  and  the  $62,500  cost  of  asset  no.  2  to  be 


taken  into  account  in  computing  an 
investment  credit  of  S6.250  for  each  asset  (10 
percent  of  $62,500  qualified  investment). 

(ii)  Under  section  48  (q)  (1).  the  basis  of 
asset  no.  1  is  reduced  to  $59,375  ($62,500 
minus  50  percent  of  $6,250).  The  basis  of 
asset  no.  2  is  similarly  reduced  to  $59,375 
(S62.500  minus  50  percent  of  $6,250).  The 
basis  of  asset  no  3  is  not  reduced. 

Example  (5).  (i)  X  Corporation  acquires  and 
places  in  service  on  January  2. 1983.  used 
assets  nos.  1.  2.  and  3  which  qualify  as  used 
section  38  property.  Each  asset  has  a  cost  of 
$60,000  and  a  cost  recovery  period  of  5  years. 
X  Corporation  selects  the  S60.000  cost  of 
asset  no.  1.  the  $60,000  cost  of  asset  no.  2  and 
SS.OOe  of  the  cost  of  asset  no.  3  to  be  taken 
into  account  in  computing  a  total  investment 
credit  of  $12,500  (10  percent  of  $60,000 
qualified  investment  for  assets  nos.  1  and  2 
plus  10  percent  of  S5.000  qualified  investment 
for  asset  no.  3). 

(ii)  Under  section  48  (q)  (1).  the  basis  of 
assets  no.  1  and  2  is  reduced  to  $57,000  each 
(S60.000-$3.000)  and  the  basis  of  asset  no.  3  is 
reduced  to  $59,750  (S60.000-S250. 

Example  (61  |i)  XVZ  Trust,  which  files  its 
return  on  a  calendar  year  basis,  operates  a 
manufacturing  business.  M.  M  acquires  and 
places  in  service  on  January  2,  1983.  five  used 
assets  which  qualify  as  used  section  38 
property.  The  cost  and  the  cost  recovery 
period  of  each  asset  are  as  follows: 


Asset  No 

Cmt 

Cost 

recovefy 

penod 

(years) 

1         _ 

2.         -    _. 

$95,000 
SI  2.000 
StS.OOO 
S  6.000 
$3,000 

5 
5 

a 

3 

4  _. 

5 „ 

I 

XYZ  Trust  has  two  current  income 
beneficiaries.  A  and  B.  Forty  percent  of  the 
trust  income  is  allocable  to  A.  40  percent  to  B 
and  20  percent  to  XYZ  Trust.  The  trust  selects 
the  $95,000  cost  of  asset  no.  1.  the  $12,000  cost 
of  asset  no.  2.  the  $15,000  cost  of  asset  no.  3 
and  $3,000  of  the  cost  of  asset  no.  4  to  be 
apportioned  among  the  trust  and 
beneficiaries.  Under  {  1.48-6.  the  total  cost  of 
the  used  section  38  property  selected  is 
apportioned  as  follows: 


Cost  recovery  category 

5  year 
recovery 
property 

3vear 
recovery 
property 

Total  coel -. 

$107,000 

St  6.000 

Be'>efoaf>  A  (.4)..    _.                _      _ 

Beneioary  B  (4) 

XYZ  Trust  (2)._.. „     

43.800 
42.800 
21.400 

7.200 
7.200 
3.600 

Assume  beneficiaries  A  and  B  did  not 

place  in  service  dunng  their  taxable  years 
ending  December  31,  1983.  any  section  38 
property  and  that  they  did  not  own  any 
interests  in  other  trusts,  estates,  partnerships 
or  S  corporations  Under  §  1.48-6.  the 
investment  credit  applicable  to  A.  B.  and 
XYZ  Trust  is  as  follows: 


UM  I 


Appw  Atptica- '  0i.3it-  ;  q^,^_ 

lioneo  I     Die      .     tied  ,7Sr'uo[ 

asset  percent     invesi-  '^?!if' 

cost  i     age         meni  ]   "^°" 


Benef'Ciary  A 
5  yr  pfoperTy 

$42,800 
7.200 

too 

60 

$42,800 
4.320 

$4  280 

432 

Total 

4  712 

■ 

Beneficiary  B 
5  V'  DfooerTv   

42.800 
7.200 

100 
60 

42.800 
4.320 

4280 

3  yr  pfope'*y    

432 

ToUl       

4.712 

XYZ  Trust 

5  yt  pcopwly 

3  yi  ixoperly 

21.400 
3.600 

100 
60 

21.400 
2.160 

2.140 
216 

Total - 



— 

2.356 

(li)  Under  seclio.n  48  (ql  (1 ).  the  basis  of 
each  asset  (except  no.  .5]  is  reduced  by  50 
percent  of  the  credit  determined  under 
section  46  (a)  (2)  as  follows: 


1     Basis 

Asset  No    '    ^£^f.     '         Rediic'ion  m  (wsi5 
tion       I 

Basis 
atlec 
reduc- 
tion 

1 

2 

3   

$»5.000     50%  ot  $9.500 

12,000  1  50%  ol  $1,200 

15  000     50%  ot  S900 

$90,250 
11.400 
14  550 

5.         I. 

6.000  1  50%  ol  $180. 

3.000  >  None 

5.910 
3.000 

Example  (7).  (i)  The  facts  are  the  same  as 
in  example  (6)  except  that  beneficiar\-  A 
acquired  and  placed  in  service  on  June  1. 
1983.  in  his  individual  proprietorship,  used 
asset  no  6  with  a  cost  of  S81.000  and  a  cost 
recovery  period  of  5  years.  In  computing  his 
investment  credit,  beneficiary  A  selects  the 
S«I  OtX)  cost  of  asset  no.  6.  the  S42.800  cost  of 
used  5  year  property  apportioned  to  him  by 
XYZ  Trust,  and  Si, 200  of  the  cost  of  3  year 
property  apportioned  to  him  by  XYZ  Trust. 
L'nder  §  l,4&-6.  A  computes  his  investment 
credit  as  follows: 


Ass«    I     Oie      ,     ..d       ^^- 
I    credit 


cost     .percent     tnvesi- 
1     ape     '    men* 


Proonefofsh*)  5  yt 

$81,000 

42300 
1.200 

too 
too 

60 

$81,000 

42.800 
720 

S8  100 

AcponicKiefl  by  XYZ 
Trust 

5  f<  ptocerty 

3  yr  ptoperty 

4,280 

72 

Total 

12.452 

(ii)  Since  only  $12.(X)0  of  the  $18,000  cost  of 
used  3  year  recovery  property  apportioned  by 

XYZ  Trust  was  taken  into  account  by  .A  B 
and  XYZ  Trust  in  computing  their  credit 
under  section  46|aH2).  only  50  percent  of  the 
credit  determined  on  a  cost  of  S12.000  will 
reduce  the  basis  of  the  3  year  recovery 
property.  Under  paragraph  (a)(2)(iii)  of  this 
section.  XY'Z  Trust  must  choose  an  item  of 
property  in  the  3  year  recovery  property 
catt')5ory.  $6,0t)0  of  the  basis  of  which  is  not 
subject  to  reduction.  Therefore.  XYZ  Trust 
chooses  to  reduce  the  basis  of  asset  no.  3  by 
50  percent  of  the  credit  determined  on  a  cost 
of  $9.0(X)  (in  lieu  of  the  Si 5.000  previously 
selected).  The  basis  of  each  asset  is  reduced 
as  fonovvs. 


1  ,.. 

2  ... 
3..- 
4.... 
5   .. 


Basis 

b«iora 

reduc- 

lioo 


Reduction  *i  basis 


$95,000     50%  ol  $9,500  . 
12.00C  I  50%  ol  $1,200., 

15.000  I  50%  ol  $640 

6.000     50%  ol$180,.._ 
3.000  '  None 


J_ 


Basis 
alter 
reduc- 
tion 


$90,250 
11.400 

14.730 
5.900 
3.000 


(iii)  The  basis  of  asset  no.  6  in  the  hands  of 
A  is  reduced  to  576,950  (581,000  minus  50 
percent  of  58,100). 

Example  (8).  (i)  ABC  Partnership,  which 
makes  its  return  on  the  basis  of  a  calendar 
year,  acquires  and  places  in  service  on 
January  2.  1983.  five  used  assets  which 
qualify  as  used  section  38  property.  The  cost 
and  the  cost  recovery  period  of  each  asset 
are  as  follows: 


Asset  1^ 


Cost 


4 


$95,000 

12000 

15.000 

6.000 

3.000 


Cost  recovery 
period  (years) 


Partners  A.  B.  and  C  share  the  profits  and 
the  losses  of  Partnership  ABC  in  the  ratio  of 
50  percent.  30  percent,  and  20  percent, 
respectively.  ABC  Partnership  selects  the 
$95,000  cost  of  asset  no.  1,  the  512.000  cost  of 
asset  no.  2.  the  $15,000  cost  of  asset  no.  3,  and 
53.000  of  the  cost  of  asset  no.  4  to  be  taken 
into  account  by  its  members  in  computing 
qualified  investment.  Under  §  1.46-3(f)(2), 
each  partner's  share  of  the  cost  of  the 
partnership-selected  used  section  38  property 
is  allocated  as  follows: 


G»st 

recOvetv 

paved 

tyaer?) 

Cost 

Partner's  share 

AsseINo 

A  (50%)  8(30%) 

C(20%) 

1 

5 
5 
3 

3 

$95,000 

12.000 

15.000 

3.000 

$47  500  S28.500' $19,000 

2 

3 „      - 

6.0001      3.600 
7.50O       4.500 
1.500           900 

2.400 

3.000 

600 

Each  partner  makes  his  return  on  the  basis 
of  the  calendar  year.  Assume  that  partners  A. 
B,  and  C  did  not  place  in  service  during  their 
taxable  years  ending  December  31. 1983.  any 
section  38  property  and  that  the  partners  did 
not  own  any  interests  in  other  partnerships.  S 
corporations,  trusts  or  estates.  Under  section 
46(c).  each  partner  computes  his  qualified 
investment  and  credit  as  follows: 


Asset  No 


Partner  A: 

1   

2 

3 

4 


Tola) 

Pannef  B; 

1 

2 

3 


Share  ol 
cost 


$47,500 
6.000 
7.500 
1.500 


$28,500 
3.600 
4,500 


Applica- 
ble 

percent- 
age 


Ouaii-     I  c<«,«,«n 
l«d         ^^^" 


invest- 
ment 


100 

too 

60 
60 


100 

100 

60 


$47,500 

6.000 

4.500 

900 


28,500 
3.600 
2.700 


46(a)(2) 
credit 


$4,750 

600 

450 

90 


5.890 


Z850 
360 
270 


Asset  No 

Share  ol 
cost 

Applica- 
ble 

percent- 
age 

Ouaii- 
iied 
invest- 
ment 

Section 

46(a)(2) 

credit 

4  _ 

900 

60 

540 

54 

Total — 

i... 



3.534 

Partner  C: 
2 

19.0(» 
2.400 
3.000 

600 

too 

100 
60 

60 

19,000 

2,400 

1.800 

360 

1900 
240 

3 _    

4 

180 
36 

Tolal -.... 

^356 

(ii)  Under  section  48(q)(l).  the  basis  of  each 
asset  selected  by  the  partnership  is  reduced 
as  follows: 


Asset  1^ 

Basis 

^2>            "eduction  m  basis 
tion 

Basis 
alter 
reduc- 
tion 

1   

$95,000     50%  ol  $9,500  

12  (XX)     50  %o(  $1,200      - 

$90,250 

2 

11.400 

3 

4 

15.000     50%ol$900. __'. 

6  000     50%  ol  SI 80   

14.550 
5.910 

5 _. 

3.000     None 

3,000 

(iii)  Each  partner  will  reduce  the  basis  in 
his  interest  in  the  partnership  as  described  in 
example  (1)  of  paragraph  (c){2)  of  this 
section. 

Example  (9).  (i)  The  facts  are  the  same  as 
in  example  (8)  except  that  partner  .\  acquired 
and  placed  in  service  on  June  1. 1983.  in  his 
individual  proprietorship,  used  asset  no.  6 
with  a  cost  of  303,500  and  a  cost  recovery 
period  of  5  years.  Partner  ,A  selects  the 
$63,500  cost  of  asset  no  6,  his  547,500  share  of 
asset  no.  1.  his  $6,000  share  of  asset  no,  2.  his 
57.500  share  of  asset  no  3.  and  5500  of  his 
share  of  the  cost  of  asset  no.  4.  to  be  taken 
into  account  in  determining  his  qualified 
investment  under  section  46(c)  His  credit 
under  section  46(a)(2)  is  computed  as  follows; 


Asset 

CCSl 


Ouaii- 
iied 
percent-  ,  ir>vest- 
age      '    ment 


Applic*- 

j      bi« 


Seciion 

46ia|(2) 

credit 


Proprietorship  No  6 .. 
Share  Irom  ABC 
partnership: 
l^to.  1 

$63,500 

4^500 

1,000 

T.500 

500 

■ f 

100 

too 

100 
60 
60 

$60,500 

47.500 

6.000 

4.500 

300 

r 

6,350 

4,760 

No.  2 

No.  3 _ 

No  4    

600 

450 

30 

Total  _ 

12180 

(ii)  Under  section  4H(ql(l)  the  basis  of  each 
asset  selected  by  the  partnership  is  reduced 
as  follows: 


Asset  No, 

Basis 
belore 
reduc- 
tion 

Reducuon  .n  CdSiS 

Basis 

alter 
reduc- 
tion 

1 

$95,000 
12.000 
15.000 
6000 

50%  o(  $9  500 

$90,250 

2 

50%  ol  $1  200 

11.400 

3...- 

4 

50%  ol  $900 _ 

10%  nl  mX) 

14.550 
5940 

5 

3.000     Nnn« 

3000 

(iii)  The  basis  of  asset  no.  6  in  the  hands  of 
A  is  reduced  to  560.325  ($63,500)  minus  50 
percent  of  S6.350). 

(iv)  Partner  A  will  reduce  the  basis  in  his 
interest  in  the  ABC  partnership  as  described 
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in  example  (2)  of  paragraph  (c)(2)  of  this 
section. 

(b)  Purchase  of  leased  property  by 
lessee  treated  as  purchaser.  If  a  lessor 
of  new  section  38  property  makes  a 
valid  election  under  section  48(d)  to 
treat  the  lessee  as  having  purchased 
such  property  for  purposes  of  the 
investment  credit  and  if  such  lessee  at  a 
later  date  actually  purchases  such 
property,  the  lessee-purchases  shall 
continue  the  ratable  inclusion  in  income 
under  §  1.4d-4  (n)  and  (o)  and  continue 
to  be  subject  to  the  rules  in  such  section 
with  respect  to  the  property  purchased 
from  the  lessor. 

(c)  Reduction  in  the  basis  of  a 
partner's  interest  in  a  partnership — (1) 
In  general.  In  the  case  of  a  reduction  in 
the  basis  of  section  38  property  by  a 
partnership  under  section  48  (q)(l)  and 
paragraph  (a)  of  this  section  resulting 
from  the  credit  determined  by  each 
partner  under  §  1.46-3(f)  with  respect  to 
such  property,  there  shall  be  a 
corresponding  reduction  in  the  basis  of 
each  partner's  interest  in  the  partnership 
equal  to  50  percent  of  the  credit 
determined  under  section  46(a)  (section 
46(a)(2)  in  the  case  of  taxable  years 
beginning  on  or  before  December  31, 
1983)  and  §  1.46-3(f)  with  respect  to 
such  property.  Such  decrease  in  the 
basis  of  each  partner's  interest  in  the 
partnership  shall  be  taken  into  account 
for  all  purposes  of  subtitle  A  of  the. 
Code. 

(2)  Examples.  The  provisions  of  this 
paragraph  (c)  may  be  illustrated  by  the 
following  examples: 

Example  (1).  Partners  A.  B.  and  C  in 
example  (8)  of  paragraph  (a)|3)  of  this  section 
will  reduce  the  bases  ot  their  interests  in  the 
ABC  partnership  as  follows;  partner  A  by 
$2,945  (.5  V  $5,890].  partner  B  by  Sl.767  (".5  \ 
$3,534).  and  partner  C  by  $1,178  (.5  x  $2,356). 

Example  (2).  Partner  A  in  example  (9)  of 
paragraph  |a)(3)  of  this  section  will  reduce 
the  basis  of  hig  interest  in  the  ABC 
partnership  by  $2,915  (.5  ^  $5,830). 

(d)  Reduction  in  the  basis  of  stock  in 
an  S  corporation.— In  the  case  of  a 
reduction  in  the  basis  of  section  38 
property  by  an  S  corporation  under 
section  48(q)(l)  and  paragraph  (a)  of  this 
section  resulting  from  the  credit 
determined  by  each  shareholder  (see 
sections  1366  and  1377(d)(1))  with 
respect  to  such  property,  there  shall  be  a 
corresponding  decrease  in  the  basis  of 
such  shareholders'  stock  in  the  S 
corporation  (see  section  1367(a)(2)(D)) 
and  to  the  S  corporation's  accumulated 
adjustments  account  (see  section 
1368(e)(1)(A))  equal  to  50  percent  of  the 
credit  determined  with  respect  to  such 
property.  The  decrease  in  the  basis  of 
each  shareholder's  stock  in  the  S 
corporation  shall  be  taken  into  account 


for  all  purposes  of  subtitle  A  of  the 
Code. 

(e)  Increase  in  basis  on  account  of 
early  disposition.  etc.—[l)  In  general.  If 
as  a  result  of  an  early  disposition,  etc., 
during  any  taxable  year,  there  is  a 
recapture  amount  determined  with 
respect  to  any  section  38  property,  the 
basis  of  which  was  reduced  under 
paragraph  (a)  or  (b)  of  this  section,  the 
basis  of  such  property  shall  be 
increased  by  50  percent  of  the  recapture 
amount.  For  purposes  of  this  paragraph, 
the  term  "recapture  amount"  means  any 
increase  in  tax  or  adjustments  in 
carrybacks  or  carryovers  determined 
under  section  47.  The  increase  in  basis 
shall  be  in  an  amount  equal  to  50 
percent  of  the  sum  of  the  portion  of  such 
increase  in  tax  and  the  portion  of  such 
adjustment  in  carrybacks  or  carrj'overs 
attributable  to  such  property.  See 
paragraph  (a)(2)  of  this  section  for  rules 
indicating  when  basis  is  not  reduced 
under  paragraph  (a)  of  this  section.  This 
increase  in  basis  shall  be  made 
immediately  before  the  event  which 
causes  section  47  to  apply,  and  such 
increase  in  basis  shall  be  taken  into 
account  for  all  purposes  of  Subtitle  A  of 
the  Code.  If.  after  the  event  which 
causes  section  47  to  apply,  the  taxpayer 
continues  the  use  of  the  recovery 
property  in  a  trade  or  business  or  in  the 
production  of  income,  the  increase  in 
basis  shall  be  considered  a 
redetermination  of  the  unadjusted  basis 
of  such  propertv  for  purposes  of  section 
168(d)(l)(B)(ii)  and  shall  be  taken  into 
account  in  computing  the  cost  recovery 
deductions  with  respect  to  such  property 
under  principles  consistent  with  that 
section  and  the  regulations  thereunder. 
If  the  property  in  the  preceding  sentence 
is  property  other  than  recovery  property, 
the  increase  in  basis  under  this  section 
shall  be  taken  into  account  in  computing 
the  allowances  for  depreciation  under 
section  167  over  the  remaining  useful  life 
of  the  property.  In  determining 
depreciation  allowances  with  respect  to 
the  property  for  periods  after  such 
increase  in  basis,  appropriate 
adjustments  shall  be  made,  whenever 
necessary,  so  that  the  total  depreciation 
allowances  made  during  the  remaining 
useful  life  of  the  property,  plus  the 
allownaces  for  the  expired  useful  life. 
will  equal  or  approximate  the 
allowances  which  would  have  resulted 
if  section  48(q)  had  not  applied. 

(2)  Examples.  The  operation  of  this 
paragraph  may  be  illustrated  by  the 
following  examples: 

Example  (1).  (i)  The  facts  are  the  same  as 
those  in  example  (1)  of  paragraph  (a)(3)  of 
this  section  except  that  on  June  15.  1984.  X 
Corporation  sold  the  property,  causing 
section  47(a)(5)  to  apply.  This  gives  rise  to  an 


increase  in  tax  of  $1,200  (80  percent  of  the 
$1,500  credit  allowed] 

(ii)  Section  48(q)(2j  requires  that  the  basis 
of  such  property  be  increased  immediately 
before  the  sale  by  the  amount  of  $600  (50 
percent  of  the  increase  in  lax  for  the  1984 
taxable  year  arising  under  section  47(a|(5)). 

Example  (2).  (i)  The  facts  are  the  same  as 
in  the  previous  example  except  that  for 
taxable  year  1983.  X  Corporation  had  a  tax 
liability  of  only  $500,  with  a  resulting  $1,000 
unused  credit  carryover  to  1984.  Thus,  there 
is  an  increase  in  tax  of  S400  (80'^  of  the  $500 
credit  allowed/  and  a  reduction  in  the  credit 
carryover  from  $1,000  to  $200. 

(ii)  As  in  example  (1)  above,  the  basis  of 
the  property  is  increased  under  section 
48(q)|2)  by  $600.  Such  amount  is  equal  to  50 
percent  of  the  increase  in  (ax  and  adjustment 
to  the  carryover  under  section  47(a|(5)  and 
(b). 

(f)  Increase  in  the  basis  of  a  partner's 
interest  in  a  partnership  upon  early 
disposition,  etc. — (1)  Disposition  or 
cessation  in  the  hands  of  the 
partnership.  Where  a  partnership 
disposes  of  any  partnership  section  38 
property  (or  if  any  partnership  section 
38  property  otherwise  ceases  to  be 
section  38  property  in  the  hands  of  the 
partnership)  before  the  close  of  the  cost 
recovery  penod,  causing  the  recapture 
rules  of  §  1.47-6(a)(l)  of  the  basis 
restoration  rules  of  paragraph  (e)  of  this 
section  to  apply,  and  where  the  basis  of 
eacti  partner's  interest  in  the  partnership 
was  reduced  under  paragraph  (c)  of  this 
section  with  respect  to  that  property,  the 
basis  of  each  partner's  interest  in  the 
partnership  shall  be  increased  by  50 
percent  of  the  recapture  amount 
determined  with  respect  to  such  partner. 
The  term  "recapture  amount"  shall  have 
the  same  meaning  as  in  paragraph  (e)  of 
this  section.  The  increase  in  basis  of 
each  partner's  interest  in  the  partnership 
shall  be  made  immediately  before  the 
event  which  causes  §  1.47-6  to  apply, 
and  such  increase  to  basis  shall  be 
taken  into  account  for  all  purposes  of 
subtitle  A  of  the  Code. 

(2)  Disposition  of  partner's  interest. 
Where  a  partner  disposes  of  an  interest 
in  a  partnership  causing  the  recapture 
rules  of  §  1.47-6(a)(2)  to  apply  and 
where  the  basis  of  such  partners 
interest  in  the  partnership  was  reduced 
under  paragraph  (c)  of  this  section,  the 
basis  of  such  partner's  interest  in  the 
partnership  shall  be  increased  by  50 
percent  of  the  recapture  amount 
determined  with  respect  to  that  partner. 
The  term  "recapture  amount "  shall  have 
the  same  meaning  as  in  paragraph  (e)  of 
this  section.  The  increase  in  the  basis  of 
the  partner's  interest  in  the  partnership 
shall  be  made  immediately  before  the 
event  which  causes  §  1.47-6  to  apply, 
and  such  increase  to  basis  shall  be 
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taken  into  account  for  all  purposes  of 
subtitle  A  of  the  Code. 

(g)  Increase  in  the  basis  of  stock  in  an 
S  corporation  upon  early  disposition, 
etc. — (IJ  Disposition  or  cessation  in  the 
hands  of  the  S  corporation.  Where  an  S 
corporation  disposes  of  any  section  38 
property  (or  if  any  section  38  property 
otherwise  ceases  to  be  section  38 
property  in  the  hands  of  the  S 
corporation)  before  the  close  of  the  cost 
recovery  period,  causing  the  recapture 
rules  under  section  47  and  the  basis 
restoration  rules  under  paragraph  (e)  of 
this  section  to  apply,  and  where  the 
basis  of  each  shareholder's  stock  in  the 
S  corporation  and,  where  applicable,  the 
S  corporation's  accumulated 
adjustments  account  were  reduced 
under  paragraph  (d)  of  this  section  with 
respect  to  that  property,  the  basis  of 
each  shareholder's  stock  in  the  S 
corporation  as  well  as  the  S 
corporation's  accumulated  adjustments 
account  shall  be  increased  by  50  percent 
of  the  recapture  amount  determined 
with  respect  to  such  shareholder.  The 
term  "recapture  amount"  shall  have  the 
same  meaning  as  in  paragraph  (e)  of  this 
section.  The  increase  in  basis  of  each 
shareholder's  stock  in  the  S  corporation 
and  the  increase  to  the  S  corporation's 
accumulated  adjustments  account  shall 
be  made  immediately  before  the  event 
which  causes  the  recapture  rules  under 
section  47  to  apply  The  increase  in 
basis  of  each  shareholder's  stock  in  the 
S  corporation  shall  be  taken  into 
account  for  all  purposes  of  subtitle  A  of 
the  Code. 

(2)  Disposition  of  shareholder's 
interest.  Where  a  shareholder  disposes 
of  an  interest  in  an  S  corporation, 
causing  the  recapture  rules  under 
section  47  to  apply,  and  where  the  basis 
of  such  shareholder's  stock  in  the  S 
corporation  and,  where  applicable,  the  S 
corporation's  accumulated  adjustments 
account  were  reduced  under  paragraph 
(d)  of  this  section,  the  basis  of  such 
shareholder's  stock  in  the  S  corporation 
as  well  as  the  S  corporation's 
accumulated  adjustments  account  shall 
be  increased  by  50  percent  of  the 
recapture  amount  determined  with 
respect  to  that  shareholder.  The  term 
"recapture  amount"  shall  have  the  same 
meaning  as  in  paragraph  (e)  of  this 
section.  The  increase  in  the  basis  of  the 
shareholder's  stock  in  the  S  corporation 
and  the  increase  to  the  S  corporation's 
accumulated  adjustments  account  shall 
be  made  immediateiy  before  the  event 
which  causes  the  recapture  rules  under 
section  47  to  apply.  The  increase  in  the 
basis  of  the  shareholder's  stock  in  the  S 
corporation  shall  be  taken  into  account 


for  all  purposes  of  subtitle  A  of  the 
Code. 

(h)  Basis  adjustment;  special  rule  for 
qualified  rehabilitated  buildings.  For 
purposes  of  this  section,  in  the  case  of  a 
credit  determined  under  section  46(a) 
(section  46(a)(2)  in  the  case  of  taxable 
years  beginning  before  December  31, 
1983)  for  any  qualified  rehabilitation 
expenditure  in  connection  with  a 
qualified  rehabilitated  building  other 
than  a  certified  historic  structure,  the 
increase  in  basis  of  such  property  which 
would  (but  for  this  paragraph)  result 
from  such  expenditure  shall  be  reduced 
by  100  percent  of  the  credit  so 
determined.  Accordingly,  the  rules  of 
paragraphs  (a),  (b),  (c),  and  (d)  of  this 
section  shall  be  applied  to  qualified 
rehabilitation  expenditures  in 
connection  v»ith  a  qualified  rehabilitated 
building  other  than  a  certified  historic 
structure  by  substituting  the  phrase  "100 
percent  of  in  lieu  of  the  phrase  "50 
percent  of. 

(i)  Election  for  reduction  in  credit  in 
lieu  of  basis  adjustment — (1)  In  general. 
An  election  may  be  made  not  be  have 
the  rules  in  paragraph  (a)  of  this  section 
apply  with  respect  to  so  much  of  the 
credit  determined  under  section  46(a) 
(section  46(a)(2)  in  the  case  of  taxable 
years  beginrung  on  or  before  December 
31, 1983)  as  is  attributable  to  the  regular 
percentage  set  forth  in  section  46{b)(l} 
(section  46(a)(2)(B)  in  the  case  of 
taxable  years  beginning  on  or  before 
December  31, 1983).  The  election  is 
made  on  a  property-by-property  basis. 
In  the  case  of  such  an  election,  the 
amount  of  the  investment  credit  with 
respect  to  the  regular  percentage  shall 
be  determined  under  paragraph  (i)(2)  of 
this  section.  In  the  case  of  a  partnership, 
S  corporation,  trust,  or  estate,  the 
election  shall  be  made  by  the 
partnership,  S  corporation,  trust,  or 
estate. 

(2)  Reduction  in  credit.  In  the  case  of 
any  property  for  which  an  election 
under  this  paragraph  has  been  made,  the 
investment  credit  shall  be  determined  as 
follows: 

(i)  The  regular  percentage  shall  be — 

(A)  8  percent  in  the  case  of  recovery 
property  other  than  3  year  property 
(RRB  replacement  property  under 
section  168(f)(3)(B)  shall  be  treated  as 
property  which  is  other  than  3  year 
property),  or 

(B)  4  percent  in  the  case  of  recovery 
property  which  is  3  year  property. 

(ii)  For  purposes  of  applying  the 
regular  percentage  in  paragraph  (i)(2)(i) 
of  this  section,  the  applicable  percentage 
under  subsection  (c)  or  (d)  of  section  46 
shall  be  deemed  to  be  100  percent. 


(3)  Time  and  manner  of  moh  Ing  the 
election.  The  election  specified  in 
paragraph  (i)(l)  of  this  section  shall  be 
made  by  attaching  a  statement  to  the 
first  income  tax  return  for  the  taxable 
year  for  which  the  election  is  made 
(whether  or  not  the  return  is  timely),  or 
to  an  amended  return  filed  within  the 
time  prescribed  by  law  (including 
extensions)  for  filing  the  return  for  such 
taxable  year.  For  purposes  of  this 
paragraph  (i),  the  term  "income  tax 
return  for  the  taxable  year  for  which  the 
election  is  made"  with  respect  to  any 
property  is  the  tax  return  for  the  taxable 
year  in  which  such  property  is  placed  in 
service,  or  in  the  case  of  property  to 
which  an  election  under  section  46(d) 
(relating  to  qualified  progress 
expenditures)  applies,  the  appropriate 
return  is  the  return  for  the  first  taxable 
year  which  includes  a  period  after 
December  31,  1982,  for  which  qualified 
progress  expenditures  were  taken  into 
account  with  respect  to  surh  property. 
Except  as  otherwise  provided  in  the 
return  or  instructions  accompanying  the 
return  for  the  taxable  year,  the 
statement  shall — 

(i)  Contain  the  name,  address  and 
taxpayer  identification  number  of  the 
electing  taxpayer. 

(ii)  Identify  the  election,  by  indicating 
that  the  election  is  being  made  under 
section  48(q)(4)  of  the  Code,  and 

(iii)  Specify  the  property  to  which  the 
election  is  to  apply. 

The  election  to  claim  a  reduced  credit  in 
lieu  of  reducing  basis  with  respect  to 
recovery  property  is  revocable  only  with 
the  consent  of  the  Commissioner,  In  the 
absence  of  revocation,  the  election  shall 
be  binding  for  the  taxable  year  for 
which  it  is  made  and  for  all  subsequent 
taxable  years. 

(4)  Revocation.  Any  election  under 
section  48(q)(4),  and  any  specification 
contained  in  such  election,  may  be 
revoked  only  with  the  consent  of  the 
Commissioner.  Such  consent  will  be 
granted  only  in  extraordinary 
circumstances.  Requests  for  consent 
must  be  filed  with  the  Commissioner  of 
Internal  Revenue,  Washington,  DC 
20224.  The  request  shall  include  the 
name,  address,  and  taxpayer 
identification  number  of  the  taxpayer 
and  shall  be  signed  by  the  taxpayer  or 
his  duly  authorized  representative.  The 
request  shall  set  forth  the  following 
information: 

(i)  The  taxable  year  for  which  the 
election  was  made. 

(ii)  The  Code  section  applicable  to  the 
revocation  (section  48(q)(4)), 

(iii)  The  property  subject  to  the 
election  for  which  the  revocation  is 
requested,  and 


UM  I 


Federal  Register  /  Voi.  52.  No.  162  /  Monday.  September  21.  1967  /  Propos<-d  Rules  35445 


(iv)  The  reasons  why  the  revocation  is 
sought. 

(j)  Recapture  of  reduction— (1]  In 
general  For  purposes  of  sections  1245 
and  1250,  the  basis  reduclion  amount 
under  this  section  shall  be  treated  as  a 
deduction  allowed  for  depreciation.  For 
purposes  of  section  1250(b),  the 
determination  of  what  would  have  been 
the  depreciation  adjustments  under  the 
straight  line  method  shall  be  made  as  if 
there  had  been  no  reduction  under  this 
section. 

(2)  Early  disposition,  etc.  If  paragraph 
(e)  of  this  section  apphes.  the  basis 
reduction  amount  in  paragraph  ()j(l)  of 
this  section  shall  be  decreased  by  50 
percent  of  the  recapture  amount  as 
defined  in  paragraph  (e)  of  this  section. 

0<)  Special  rules  for  qualified  films — 
(1)  In  general.  If  a  credit  is  allowed 
under  section  38  with  respect  to  any 
qualified  fdm  (within  the  meaning  of 
section  48(k)(l]tB))  section  48[q](l)  and 
paragraphs  (a)  through  (j)  and  (1)  of  this 
section  shall  not  apply  to  such  credit 
and  the  rules  of  this  paragraph  (k)  shall 
apply. 

(2)  Applicable  rules— [i]  Where  a 
credit  has  been  determined  under 
section  48(k)  with  respect  to  a  qualified 
film,  any  deduction  allowed  under 
chapter  1  of  the  Code  with  respect  to 
"residuals"  (as  described  in  section 
48(k)(5)(B)(v])  and  "participations"  (as 
described  in  section  48{kH5)(B)(vi)). 
shall  be  rediiced  by  50  percent  of  the 
credit  so  determined,  and 

(ii)  The  basis  of  the  taxpayer's 
ownership  interest  (within  the  meaning 
of  section  48(k)(l)(C)  and  §  1.48-8(a)(4]) 
shall  be  reduced  by  the  excess  of — 

(A)  50  percent  of  the  credit 
determined  under  section  48(k)  over, 

(B)  TTie  amount  of  the  reduction  in 
paragraph  (k)(2)(i)  of  this  section  with 
respect  to  the  deduction  applicable  to 
residuals  and  participations. 

The  reduction  in  the  basis  of  a 
taxpayer's  ownership  interest  in  a 
qualified  film  (under  paragraph  (k)(2)tii)) 
shall  be  made  in  the  year  in  which  the 
credit  is  allowable  and  shall  be  taken 
into  account  for  all  purposes  of  subtitle 
A  of  the  Code,  except  in  computing  the 
qualified  investment  with  respect  to 
such  film. 

(3)  Special  rules  applicable  to  the 
basis  reduction  of  a  taxpayer's 
ownership  interest  in  a  qualified  film — 
(i)  Certain  lenders  and  guarantors.  With 
respect  to  lenders  and  guarantors  of  all 
or  a  portion  of  the  funds  used  to  produce 
or  acquire  a  qualified  film  or  a  portion 
thereof  that  are  regarded  as  having  a 
depreciable  interest  in  the  film  under 

§  1.48-8(a)(4)(iii),  the  basis  of  the 
ownership  interest  which  must  be 
reduced  under  this  paragraph  (kJ(2Kt!) 


shall  be  the  principal  amount  of  the  loan 
which  was  made  or  guaranteed. 
Consequently,  such  lenders  and 
guarantors  will  reduce  the  basis  of  their 
ownership  interest  in  the  film  as  well  as 
the  principal  amount  of  the  loan  which 
was  made  or  guaranteed.  That  portion 
of  eadi  amount  received  in  repavTnent 
of  the  loan  prindpal  which  bears  the 
same  ratio  to  the  amount  repaid  as  the 
basis  reduction  amount  of  paragraph 
(k)(2)(ii)  of  tfcis  section  bears  to  the  total 
loan  principal  (prior  to  reduction  under 
this  paragraph  (k)(3)!  shall  constitute 
income  (see  example  (21(b|  in  paragraph 
(k)(4)  of  this  section).  For  purposes  of 
the  preceding  sentence,  where  the  loan 
principal  exceeds  the  qualified  United 
States  production  costs,  the  term  "loan 
principal"  refers  to  the  portion  of  the 
loan  equal  to  such  costs,  and  any  loan 
payments  shall  be  treated  first  as  a 
repa^Tiient  of  such  costs, 

(ii)  Partner's  interest  in  the 
partnership — In  the  case  of  a  reduction 
in  the  basis  of  an  ownership  interest  of  a 
qualified  film  by  a  partnership  under 
paragraph  (k){2Kii)  of  this  section 
resulting  from  a  credit  determined  by 
each  partner  under  section  48(k)  and 
§  1.46-8(a)(4Kiv)  with  respect  to  the 
partnership's  ownership  interest  in  the 
qualified  film,  there  shall  be  a 
corresponding  reduction  in  the  basis  of 
each  partner's  interest  in  the  partnership 
equal  to  50  percent  of  that  partner  s 
share  of  the  credit  determined  under 
section  48(k).  Such  decrease  in  the  basis 
of  each  partner's  interest  in  the 
partnership  shall  be  taken  into  account 
for  all  purposes  of  subtitle  A  of  the 
Code. 

(iii)  S  corporation  shareholder's  stock 
basis — ^In  the  case  of  a  reduction  in  the 
basis  of  an  ownership  interest  of  a 
qualified  film  by  an  S  corporation  under 
paragraph  (kj(2)|ii)  of  this  section 
resulting  from  a  credit  determined  by 
each  shareholder  with  respect  to  the  S 
corporation's  ownership  interest  in  the 
qualified  film  (see  sections  1366  and 
1377(al(ll)  there  shall  be  a 
corresponding  reduction  m  the  basis  of 
each  sharefaoider's  stock  in  the  S 
corporation  (see  section  1367(a)(2)(D)) 
and  to  the  S  corporation's  accumulated 
adjustments  account  (see  section  1368 
(e)(1)(A))  equal  to  50  percent  of  the 
credit  determined  under  section  48(k). 
Such  decrease  in  the  basis  of  each 
shareholder's  stock  in  the  S  corporation 
shall  be  luken  into  account  for  all 
purposes  of  Subtitle  A  of  the  Code, 

;4)  Examples.  This  paragraph  (k)  may 
be  illustrated  by  the  following  examples; 

Example  ft).  Production  company  P 
produces  a  new  feature-length  film  M  and 
incurs  SlSaotX)  m  qualified  United  Slates 
production  costs,  fifteen  tiiousand  dollars 


(S15.000)  of  such  costs  are  attributable  to 
residuals  (as  dwcribec  in  secTior 
48(kM5lfBMv11.  »Tid  Sm  5.000  are  attributable  to 
participations  (as  described  ir,  section 
4«fkK5HBKvi11.  which  are  currently 
opductible.  Under  rectinn  48fk1.  P  is  entitled 
to  a  credit  of  SlO.OOO  (tSlSO.IXWy  66*«!%)x 
10%)  with  respect  to  film  M  Under  section 
48(qn6)(7],  Ps  deduction  with  respect  to  both 
the  residuals  and  participations  will  be 
reduced  by  $500  each  1({15J)00  x  66^3 
■^jxicr^) ...  50%].  Thus  P  may  deduct  $14,500 
as  residuals  and  Si 4.500  at  participatjons 
with  respect  to  film  M.  The  basis  of  P's 
ownership  interest  in  film  M  is  also  subject  to 
reduction  under  s«cUon  48(g)(6Jjr]  at  a  result 
of  the  investment  credit  taken  for  such  film.  P 
will  reduce  its  basis  in  its  ownership  interest 
by  $4,000  {50  percent  of  the  credit  determined 
With  respect  to  the  qualified  film  minus  the 
amount  of  the  reduction  of  deductions  for 
residuals  and  partKipations  under  section 
48(q)(6)[7)(A)). 

Example  12).  (■)  P  exe<;ute«  a  production- 
distribution  agreement  with  D,  a  motion 
picture  distribution  company,  for  P  to 
prodiice  a  new  leature-iength  motion  picture. 
D  agrees  to  provide  the  funds  for  the 
production  by  direct  loans  to  P  The  amounts 
borrowed  by  P  «poaki  be  repayable  only  out 
of  net  profits  from  tiie  distnbution  of  the 
picture.  P  assumes  no  liabdit\  for  the 
repaymeni  of  any  amount  Ir.  consideration 
for  the  sum  advanced  by  D,  P  assigns  to  D  the 
sole  and  exclusive  nghl  to  rent,  lease  exhibit, 
license  and  otlierv»nse  dispose  of.  or  trade 
and  deal  in  and  w^th.  the  picture  Proceeds 
realized  from  the  sale  or  distribution  of  the 
picture  would  first  be  used  to  reimburse  D  for 
amounts  advanced.  An>  amount  remaining 
following  the  reimbursement  to  D  would  be 
distributed  50  percent  to  D  and  50  percent  to 
P.  For  purposes  of  this  example,  neither  a 
partnership  nor  a  joint  venture  is  assumed 
created.  The  total  loan  from  D  equals 
$150,300  and  the  total  qualified  United  States 
production  costs  (as  defined  tn  section 
48(k)(41(B))  eaua!  SlOO.fXX):  no  part  of  these 
costs  IS  attributable  to  either  resici^^is  (at 
described  in  section  48(k)(5)(B)(v))  or 
participations  (as  descnbed  in  section 
48(k)(5)(BMvi)). 

liij  Under  §  1.4fr-8(a)(4Hii)).  D  has  a 
depreciable  interest  in  the  picture  for 
purposes  of  the  icveitment  tax  credit  in  the 
amount  of  Si 00. 000  because  only  D's  capital 
is  at  risk.  The  credit  determined  under 
section  48jk]  with  respect  to  D's  ownership 
interest  in  the  film  is  S6.666.67 
1(5100.000  V  e6^%1x  10%).  The  basis 
reduction  amount  urvder  sectior  4B(6)(7J  with 
respect  to  the  credit  is  S3.a33.33 
(S6.66b.6-  .  50^.).  The  basis  of  Dt  ownership 
interest  for  purposes  of  section  48(q)16](7|,  in 
accordance  with  para^aph  (kH3|(i)  of  this 
section,  is  the  portion  of  the  principal  amount 
of  the  loan  to  P  equal  to  the  qualified  U.S. 
production  costs  (SlOO.OOOJ.  Consequently, 
the  basis  of  D's  ownership  interest  in  the  film 
is  reduced  to  $96,666.67  ($100,000-53.333.33). 
Thus  3.333.33 /itXi.tXX)  of  everj'  principal 
amount  repaid  to  D  on  the  loan  (op  to 
SlOOiWO  of  princrpal  repaid)  represents 
income  to  D- 
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Example  131.  (i)  .\  and  B  execute  a 
p  trtn'Tsihp  dgreement  under  which  B  agrees 
to  provide  the  funds  for  the  production  of  a 
motion  picture  in  return  for  a  50-percent 
interest  in  the  net  profits  of  the  film.  A  agrees 
to  provide  his  services  and  to  supply  the 
necessary  talent  to  produce  the  film  in 
exchange  for  the  remaining  50-percent 
Interest.  Any  lease,  exhibition,  license,  or 
other  disposition  of  the  film  is  subject  to  the 
veto  of  either  party  B  provides  S2OO.0OO  for 
the  production  of  the  film.  One  hundred  and 
fifty  thousand  dollars  |$150.00G)  of  these 
costs  are  qualified  United  States  production 
costs  under  section  48(k)(5)  and  none  of  the 
costs  are  attributable  to  either  residuals  (as 
described  in  section  48(k)(5)(B|(v))  or 
participations  (as  described  in  section 
48(k|(5HB!lvi)|. 

(ill  The  .^B  partnership  has  a  depreciable 
interest  in  the  film.  Under  §  1.48-8(a);4)(iv). 
the  qualified  investment  will  be  apportioned 
among  the  partners  on  the  basis  of  their 
percentage  of  capital  at  risk  in  the 
p.im'ership.  A  has  no  capital  at  nsk  in  the 
partnership  and.  therefore,  is  not  entitled  to 
any  credit  with  respect  to  the  film.  B  has 
supplied  all  the  risk  capital  and.  therefore. 
may  claim  a  credit  of  Sin.OOO 
(1S15.000  >  ee-^s^lxio-V.).  The  basis  of  AB 
partnership's  ownership  interest  in  the  film 
must  be  reduced  under  section  48(q)(6)|71  by 
50  percent  of  the  credit  taken  by  B.  Thus,  the 
reduced  basis  of  AB  partnerships  ownership 
interest  in  the  film  is  S145.0OO  (Si 50.000- 
S.i.000).  In  addition,  pursuant  to  §  1.48- 
7(k)(3)(ii).  B  must  reduce  the  basis  of  his 
interest  in  the  AB  partnership  by  S5.000,  50 
percent  of  the  credit  determined  with  respect 
to  the  qualified  film. 

(1)  Special  rule  for  reforestation 
expenditures.  In  the  case  of  a  credit  for 
qualified  investment  in  section  38 
property  described  in  section  48(a)(1)(F), 
the  amortizabie  basis  of  such  property 
for  purposes  of  section  194  rhall  be 
reduced  by  50  percent  of  the  credit. 

(m)  Effective  date  rules — (1)  In 
general.  This  section  is  effective  for — 

(i)  Property  to  vvhich  section  46(d) 
(relating  to  qualified  progress 
expenditures)  does  not  apply,  the 
construction,  reconstruction,  or  erection 
of  which  is  completed  by  the  taxpayer 
on  or  after  January  1,  1983,  but  only  to 
the  extent  of  the  basis  thereof 
attributable  to  the  construction, 
reconstruction,  or  erection  after  1982, 

(ii)  Property  to  which  section  46(d) 
does  not  apply,  acquired  by  the 
taxpayer  and  subsequently  placed  in 
service  by  the  taxpayer  after  1982,  and 

(iii)  Property  to  which  section  46(d) 
applies,  but  only  to  the  extent  of  the 
qualified  investment  (as  determined 
under  subsections  (c)  and  (d)  of  section 
46)  with  respect  to  qualified  progress 
expenditures  made  after  1982. 

(2)  Exception.  This  section  shall  not 
apply  to  any  property  which — 

(i)  Was  constructed,  reconstructed, 
erected,  or  acquired  pursuant  to  a 


contract  which  was  entered  into  after 
August  13, 1981,  and  was,  on  July  1. 
1982,  and  at  all  times  thereafter,  binding 
on  the  taxpayer, 

(ii)  Was  placed  in  service  after 
December  31.  1982,  and  before  January 
1.  1986. 

(iii)  With  respect  to  which  an  election 
under  section  168(f)(8)(A)  (relating  to  the 
safe-harbor  leasing  provisions)  is  not  in 
effect  at  any  time,  and 

(iv)  Is  not  public  utility  property 
described  in  section  167(1)(3)(A). 

(3)  Special  rules.  For  special  rules 
relating  to  integrated  manufacturing 
facilities  and  historic  structures,  see 
section  205(c)  of  Pub.  L.  97-430  (1982). 

Par.  4.  There  is  inserted  after  §  1.194-4 
a  new  §  1.196-1  to  read  as  follows: 

§  1.196-1    Deduction  for  certain  unused 
investment  credits. 

(a)  In  general.  Where  the  amount  of 
the  section  38  credit  (determined  under 
section  46(al(2))  for  any  taxable  year 
exceeds  the  limitation  based  on  the 
amount  of  tax  (determined  under  section 
46(a)(3))  for  such  taxable  year  and  the 
amount  of  such  excess  has  not,  after  the 
application  of  46(b).  been  allowed  to  the 
taxpayer  as  a  credit  under  section  38  for 
any  taxable  year,  an  amount  equal  to  50 
percent  of  such  excess  (to  the  extent 
attributable  to  property  the  basis  of 
which  was  reduced  under  section  48(q)) 
not  so  allowed  as  a  credit  will  be 
allowed  as  a  deduction  in  the  first 
taxable  year  following  the  last  taxable 
year  in  which  such  excess  could  have 
been  allowed  as  a  credit  under  section 
46(b). 

(b)  Taxpayers  dying  or  ceasing  to 
exist — 

(1)  In  general.  Except  as  provided  in 
this  paragraph,  where  the  taxpayer  dies 
or  ceases  to  exist  prior  to  the  first 
taxable  year  following  the  last  taxable 
year  in  which  the  excess  credit 
(described  in  paragraph  (a)  of  this 
section)  could  have  been  allowed  as  a 
credit  under  section  46(b),  then  50 
percent  of  such  excess  shall  be  allowed 
as  a  deduction  to  the  taxpayer  for  the 
taxable  year  in  which  such  death  or 
cessation  occurs. 

(2)  Special  rules,  (i)  Where  the 
taxpayer  dies  or  ceases  to  exist  prior  to 
the  end  of  the  recovery  period  of  section 
38  property  which  was  taken  into 
account  in  computing  the  section  38 
credit  with  respect  to  such  property,  and 
where  the  recapture  rules  of  section  47 
are  applicable.  50  percent  of  the  excess 
credit  described  in  paragraph  (a)  of  this 
section  that  is  not  required  to  be 
recaptured  by  section  47  shall  be 
allowed  as  a  deduction  to  the  taxpayer 
for  the  taxable  year  in  which  such  death 
or  cessation  occurs.  The  recaptured 


credit  shall  be  subject  to  the  basis 
adjustment  rules  of  §  1.48-7  (c)  or  (d). 
For  purposes  of  this  paragraph,  a 
taxpayer  (other  than  an  individual) 
ceases  to  exist  when  it  no  longer 
continues  the  active  operation  of  or 
permanently  terminates  its  trade  or 
business. 

(ii)  In  a  case  where  the  taxpayer  is  a 
corporation  and  such  corporation  ceases 
to  exist,  and  transfers  the  assets  of  its 
trade  or  business  to  a  corporation  that  is 
entitled  to  take  into  account  the  excess 
credit  of  the  transferor  corporation,  the 
transferor  corporation  shall  not  be 
allowed  a  deduction  for  any  excess 
section  38  credit  under  paragraph  (b)  of 
this  section. 

(c)  Qualified  rfihabililated  buildings. 
In  the  case  of  any  credit  determined 
under  section  46(a)(2)  for  any  qualified 
rehabilitation  expenditure  in  connection 
with  a  qualified  rehabilitated  building 
other  than  a  certified  historic  structure, 
the  rules  of  this  section  shall  be  applied 
by  inserting  the  phrase"  100  percent  of 
where  the  the  phrase  "50  percent  or' 
appears. 

(d)  Effective  date  rules— [\]  In 
general.  This  section  is  effective  for 
taxable  years  beginning  before  1984 
for — 

(i)  Property  to  which  section  46{d) 
(relating  to  qualified  progress 
expenditures)  does  not  apply,  the 
construction,  reconstruction,  or  erection 
of  which  is  completed  by  the  taxpayer 
on  or  after  January  1, 1983,  but  only  to 
the  extent  of  the  basis  thereof 
attributable  to  the  construction, 
reconstruction,  or  erection  after  1982, 

(ii)  Property  to  which  section  46(d) 
does  not  apply,  acquired  by  the 
taxpayer  and  subsequently  placed  in 
service  by  the  taxpayer  after  1982.  and 

(iii)  Property  to  which  section  46(d) 
applies,  but  only  to  the  extent  of  the 
qualified  investment  (as  defined  under 
subsections  (c)  and  (d)  of  section  46) 
with  respect  to  qualified  progress 
expenditures  made  after  1982. 

(2)  Exception.  This  section  shall  not 
apply  to  any  property  which — 

(i)  Was  constructed,  reconstructed, 
erected,  or  acquired  pursuant  to  a 
contract  which  was  entered  into  after 
August  13.  1981.  and  was.  on  July  1. 
1982,  and  at  all  times  thereafter,  binding 
on  the  taxpayer, 

(ii)  Was  placed  in  service  after 
December  31,  1982.  and  before  January 
1, 1986, 

(iii)  With  respect  to  which  an  election 
under  section  168(n(8)(A)  (relating  to  the 
safe-harbor  leasing  provisions)  is  not  in 
effect  at  any  time,  and 

(iv)  Is  not  public  utility  property 
described  in  section  167(1)(3)(A}. 
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(3)  Special  rules.  For  special  rules 
relating  to  integrated  manufactunng 
facilities  and  historic  structures,  see 
section  203(c)  of  Pub.  L.  97-248,  96  Stat 
430  (1982). 

Par.  5.  Section  1.312-15  is  amended  by 
adding  a  new  paragraph  (a)(4)  to  read  as 
follows; 

§  U 1 2- 1 5    Effect  of  depreciation  on 
earnings  and  profits. 

(a)  Depreciation  for  taxable  years 
beginning  after  June  30.  1972.  '  '  • 

(4)  Basis  adjustment  under  section 
48lql.  In  the  case  of  property  to  which 
the  basis  adjustment  rules  of  section 
48(q)  and  §  1.48-7  apply,  the  allowance 
for  depreciation  (and  amortization,  if 
any)  shall  be  computed  without  regard 
to  such  adjustment 

Par.  6.  Section  1.705-l(a](3)(ii)  is 
revised  to  read  as  follows: 

§  1.705-1     Determination  of  basis  of 
partner's  interest 

(a)*** 

(3)  *  *  * 

(ii)  Partnership  expenditures  which 
are  not  deductible  in  computing 
partnership  taxable  income  or  loss  and 
which  are  not  capital  expenditures  (see 
§  1.48-7(c),  §  1.48-7(f].  and  §  1.48- 
7(k)(3)(ii)  with  respect  to  the  necessary 
adjustment  to  reflect  the  investment  tax 
c'edit). 

«         •         •         . 

lames  I.  Owens, 

.-Acting  Commissioner  of  Internal  Revenue. 
|FR  Ddc.  87-21629  Filed  9-18^7:  8:45  am] 
BILUNG  CODE  4a3fr-«»-M 


26  CFR  Part  1 
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Mortality  Tabte  Used  to  Determine 
Exclusion  for  Deferred  Payments  of 
Life  Insurance  Proceeds 

agency:  Internal  Revenue  Service, 
Treasury. 

action:  Notice  of  pmposed  rulemaking 
by  cross-reference  to  temporary 
regulations. 


SUMMARY:  In  the  Rules  and  Regulations 
portion  of  this  issue  of  tiie  Federal 
Register,  the  Internal  Revenue  Service  is 
issui.ng  temporary  regulations  that 
prescribe  the  mortality  table  to  be  used 
in  determining  the  extent  to  which 
deferred  payments  of  life  insurance 
proceeds  are  excluded  from  gross 
income.  The  text  of  the  temporary 
regulations  also  serves  as  the  comment 
document  for  this  notice  of  proposed 
rulemaking. 


DATES:  Wnften  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  by  November  20,  1987  The 
regulations  are  proposed  to  be  effective 
on  October  23. 1986,  and  to  apply  to 
amounts  received  wiih  respect  to  deaths 
occurrmg  after  October  22.  1986,  in 
taxable  years  ending  after  October  22. 
1986. 

ADDRESS:  Send  comments  and  requests 
for  a  public  hearing  to:  Commi.ssioner  of 
Internal  Revenue.  Attention:  CC:LR:T 
[LR-135-86).  Washington,  DC  20224, 

FOR  FURTHBt  WFORMATiON  CONTACT: 

Sharon  L.  Hall  of  the  Legislation  and 
Regulations  Division,  Office  of  Chief 
Counsel.  Internal  Revenue  Service.  1111 
Constitution  Avenue  NW..  Washington. 
DC  20224  (Attention:  CC:LR:T),  (202) 
566-3288  (not  a  toll-free  call). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  teniporarj'  regulations 
(designated  by  a  "T"  following  the 
section  citation)  m  the  Rules  and 
Regulations  section  of  this  issue  of  the 
Federal  Re^ster  amend  the  Income  Tax 
Regulations  (26  CFR  Part  1)  to  provide 
rules  under  sections  101(d|  of  the 
Internal  Revenue  Code  of  1986.  as 
amended  by  section  1001  (b|  of  the  Tax 
Reform  Act  of  1986  (100  Stat.  2387).  This 
document  proposes  to  adopt  those 
temporary  regulations  as  final 
regulations.  Acrordingly,  the  text  of  the 
temporary  regulations  serve?  as  the 
comment  docum.ent  for  this  notice  of 
proposed  rulemaking.  The  preamble  to 
the  temporary  regulations  provides  a 
discussion  of  the  proposed  and 
temporary  niles 

For  the  text  of  the  temporary 
regulations,  see  PR  Doc.  (T.D.  8161) 
published  in  the  Rules  and  Regulations 
Section  of  this  issue  of  the  Federal 
Register. 

Special  Analyses 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
proposed  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  and 
that  a  regulatory  impact  analysis 
therefore  is  not  required.  Although  this 
document  is  a  notice  of  proposed 
rulemaking  that  solicits  public  comment, 
the  Internal  Revenue  Service  has 
concluded  that  the  rpgulations  proposed 
herein  are  interpretative  and  that  the 
notice  and  public  procedure 
requirements  of  5  U.S.C.  553  do  not 
apply.  Accordingly,  these  proposed 
regulations  do  not  constitute  regulations 
subject  to  the  Regulatory  Flexibilitv  Act 
(5  U.S.C.  Chapter  6J, 


Comments  and  Requests  for  .\  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted,  consideration  will  be  given  lo 
any  written  comments  that  a.'e 
submitted  (preferably  eight  copies!  to 
the  Commissioner  of  Internal  Revenue. 
All  comments  wiii  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  held  upon  wntlen 
request  to  the  Commissioner  by  any 
person  who  has  submitted  written 
comm.ents  If  a  public  hearing  is  held, 
notice  of  the  time  and  place  w.ll  be 
published  in  the  Federal  Register 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Sharon  L  Hall  of 
the  Legislation  and  Regulations  Division 
of  the  Office  of  Chief  Counsel.  Internal 
Revenue  Ser\  see.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Ser\'ice  and  Treasury 
Departm.ent  partiapated  m  developir.g 
the  regulations  on  matters  of  both 
substance  and  style. 

List  of  Subjects  in  26  CFR  1.61-1  through 
1.281-4 

income  taxes.  Taxable  income. 

Deductions,  Exemptions 

LawTsnce  B.  Gibbs. 

Comr:::,s.fner  of  internal  Rerenue. 

(FK  Dew-:.  8--2-I-12  FJed  9-:b-8~  8  45  ant] 

BILUNG  COOC  4«3»-«<-M 


DEPARTMENT  OF  LABOR 
Wage  and  Hour  Division 

29  CFR  Part  505 

Labor  Standards  on  Projects  or 
Productions  Assisted  by  Grants 
From  the  National  Endowments  for  the 
Arts  and  Humanities 

AGENCY:  Wage  and  Hour  Division,  ESA, 

Labor 

ACTION;  Proposed  rule. 

summary:  This  is  a  proposal  to  revise 

existing  regulations  29  CFR  Pari  505  to 
extend  the  labor  standards  provisions 
now  applicable  to  professional 
performers  and  related  or  supporting 
professional  personnel  employed  on 
projects  funded  by  the  .National 
Endowment  for  the  Arts  to  such 
performers  and  supporting  personnel 
emploved  on  projects  funded  by  the 
National  Endowment  for  the 
Humanities.  Other  revisions  proposed 
include  broadening  the  definition  of 
"amateur"  to  include  those  performers 
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and  supporting  personnel  who  may 
rj'ccive  reimbursement  for  expenses, 
simplification  of  the  procedures  for 
obtaining  exceptions  from  the  prevailing 
minimum  compensation  standards,  and 
conforming  the  references  to  safety  and 
health  standards  with  currently 
applicable  requirements. 
DATE;  Comments  must  be  received  on  or 
before  October  21,  1987. 
ADDRESS:  Written  comments  should  be 
addressed  to  Paula  V.  Smith, 
Administrator.  Wage  and  Hour  Division, 
F.mployment  Standards  Administration, 
L'.S.  Department  of  Labor,  Room  S-3502, 
200  Constitution  Avenue  NVV., 
Washington.  DC  20210.  Comraenters 
\\ho  wish  to  receive  notification  of 
receipt  of  comments  are  requested  to 
include  a  self-addressed,  stamped  post 
card. 

FOR  FURTHER  INFORMATION  CONTACT: 
Herbert  j.  Cohen.  Deputy  Administrator, 
Wage  and  Hour  Division,  Employment 
Standards  Administration,  U.S. 
Department  of  Labor,  Room  S-3502,  200 
Constitution  Avenue  N'W.,  Washington, 
DC  20210,  (202)  523-8305  (this  is  not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION:  Since 

issued  in  1967,  the  existing  regulations, 
29  CFR  Part  505,  Labor  Standards  on 
Projects  or  Productions  Assisted  by 
Grants  from  the  National  Endowment 
for  the  Arts,  have  provided  that  the 
minimum  compensation  (including  fringe 
benefits)  set  forth  in  collective 
bargaining  agreements  negotiated  by  ten 
national  or  international  labor 
organizations  or  their  local  affiliates 
named  in  the  regulations  constitute  the 
prevailing  minimum  compensation 
required  to  be  paid  under  the  Act  to 
professional  performers  and  related  or 
supporting  professional  personnel 
employed  on  projects  receiving  financial 
assistance  from  the  National 
Endowment  for  the  Arts.  Provisions  are 
included  to  permit  any  professional 
performer,  supporting  personnel,  or 
grant  applicant  to  protest  that 
determination  and  obtain  a  variation 
from  the  negotiated  rates  upon  written 
application  to  the  ."Administrator  of  the 
Wage  and  Hour  Division. 

Congress  amended  the  National 
Foundation  on  the  ."\rts  and  the 
Humanities  Act  of  1965  (.NFAHA)  in 
1976  (Sec.  105,  Pub.  L.  94-162,  90  Stat. 
1971;  20  U.S.C.  956(g)),  to  provide  that 
professional  performers  and  related  or 
supporting  professional  personnel 
employed  under  Humanities  grants 
would  also  be  subject  to  prevailing 
minimum  compensation  standards.  The 
Department  published  a  regulatory 
proposal  in  the  Federal  Register  on 
December  19,  1980  (45  FR  83914)  to  carry 


out  the  provisions  of  these  amendments. 
However,  that  proposal  was 
subsequently  withdrawn  from  the 
Department's  Semiannual  Agenda  of 
Regulations  on  October  28, 1982  (47  FR 
48538). 

On  December  20, 1985,  the  Arts, 
Humanities,  and  Museums  Amendments 
of  1985,  Pub.  L.  99-194.  99  Stat.  1332, 
were  enacted  which,  among  other 
things,  directed  the  Secretary  of  Labor 
to  prescribe  prevailing  minimum 
compensation  standards  for  professional 
performers  end  related  or  supporting 
professional  personnel  employed  on 
projects  or  productions  assisted  by 
grants  from  the  National  Endowment  for 
the  Humanities.  These  proposed 
revisions  to  29  CFR  Part  505  extend  the 
existing  prevailing  minimum 
compensation  standards  now  applicable 
to  professional  performers  and  related 
or  supporting  professional  personnel 
employed  on  projects  receiving  financial 
assistance  from  the  National 
Endowment  for  the  Arts  to  such 
employees  employed  on  projects 
receiving  assistance  from  the  National 
Endowment  for  the  Humanities,  and 
replace  the  1980  regulatory  proposal. 
Other  revisions  proposed  would  ease 
the  administrative  procedures  and 
minimize  burdens  associated  with 
obtaining  approval  to  provide  prevailing 
minimum  compensation  as  an 
alternative  to  such  determinations 
contained  in  the  regulations.  In  this 
regard,  the  section  in  the  current  rule 
which  sets  forth  a  formal  variance 
procedure  has  been  replaced  with  a 
simplified  process  to  permit  interested 
parties  to  request  an  alternative 
determination  of  prevailing  minimum 
compensation  from  the  Wage  and  Hour 
Administrator  at  any  time,  in  lieu  of  the 
compensation  negotiated  by  the  labor 
organizations  named  in  the  regulations, 
in  connection  with  any  grant  application 
or  approved  grant.  Pending  a  final 
decision  on  such  a  request,  it  is  also 
proposed  to  provide  that  grantees  may 
be  required  to  set  aside  in  an  escrow 
account  sufficient  funds  to  cover  the 
difference  between  the  amount  paid  to 
employees  and  the  amount  otherwise 
required  under  the  terms  of  the 
applicable  collective  bargaining 
agreement,  or,  alternatively,  furnish  a 
surety  bond.  It  is  also  proposed  that 
professional  performers  and  related  or 
supporting  professional  personnel 
performing  activities  which  do  not  come 
within  the  jurisdiction  of  the  named 
labor  organizations  shall  be  paid 
minimum  compensation  as  determined 
by  agreement  between  such  personnel 
and  the  grantee. 

In  1967,  evidence  available  to  the 
Department  indicated  that,  at  that  time. 


the  majority  of  persons  employed  in 
activities  performed  by  professional 
performers  and  related  or  supporting 
professional  personnel  were  covered  by 
collective  bargaining  agreements 
between  their  employers  and  the  labor 
organizations  listed  in  §  505.3(a)  of  the 
regulations.  The  Department  continues 
to  believe  this  to  be  the  case  today. 
However,  some  comments  received  on 
the  1980  proposal  suggested  that  this 
presumption  may  no  longer  be  correct. 
Consequently,  comments  are  invited  on 
the  presumption  in  §  505.31a)  of  the 
regulations  that  the  compensation 
negotiated  by  the  named  labor 
organizations  accurately  reflects 
prevailing  compensation  standards  (i.e., 
that  a  majority  of  the  professional 
performers  and  related  or  supporting 
professional  personnel  employed  in 
activities  that  are  similar  to  those 
performed  by  performers  and  related 
personnel  employed  under  grants  from 
the  National  Endowment  for  the  Arts  or 
the  National  Endowment  for  the 
Humanities  are  paid  such  compensation, 
by  both  for-profit  and  not-for-profit 
entities).  Commenters  are  requested  to 
provide  specific  information  and 
supporting  documentation  of  the  actual 
rates  being  paid  in  the  industry  and  the 
number  of  employees  paid  such  rates  to 
support  their  particular  views  on  this 
point. 

In  addition,  it  is  proposed  to  revise  the 
definition  of  amateur  to  include  those 
performers  and  supporting  personnel 
who  may  receive  reimbursement  for 
expenses  but  who  do  not  work  for 
compensation,  and  to  conform  the 
references  to  safety  and  health 
standards  with  the  currently  applicable 
requirements. 

Classification — Executive  Order  12291 

This  rule  is  not  a  "major  rule"  under 
Executive  Order  12291  on  Federal 
Regulations  because  it  is  not  likely  to 
result  in:  (1)  An  annual  effect  on  the 
economy  of  Si 00  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  Accordingly,  no  regulatory 
impact  analysis  is  required. 

Regulatory  Flexibility  Act 

This  rule,  if  promulgated,  will  have  no 
"significant  economic  impact  on  a 
substantial  number  of  small  entities" 
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within  the  meaning  of  section  3(a)  of  the 
Regulatory  Flexibility  Act.  Pub.  L.  96- 
354.  91  Stat.  1164  (5  U.S.C.  605(b)),  The 
Secretary  of  Labor  has  certified  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  to  this  effect. 
This  conclusion  is  based  on  the  fact  that 
the  number  of  affected  small  entities 
receiving  grants  under  which 
professional  performers  and  related  or 
supporting  professional  personnel  are 
employed  subject  to  the  prevailing 
minimum  compensation  requirements  is 
not  believed  to  be  substantial. 

Paperwork  Reduction  Act 

The  recordkeeping  and  information 
collection  requirements  that  are 
included  in  this  regulation  are  a 
restatement  of  requirements  contained 
in  29  CFR  Part  516  (Records  to  be  Kept 
by  Employers  Under  the  Fair  Labor 
Standards  Act),  which  have  been 
previously  cleared  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  and 
assigned  OMB  control  number  1215- 
0017. 

This  document  was  prepared  under 
the  direction  and  control  of  Paula  V. 
Smith,  Administrator.  Wage  and  Hour 
Division,  Employment  Standards 
Administration,  U.S.  Department  of 
Labor. 

List  of  Subjects  in  29  CFR  Part  505 

Arts  and  crafts,  Education. 
Foundations,  Grant  programs.  Minimum 
wages,  Occupational  safety  and  health. 

Accordingly,  it  is  proposed  to  revise 
29  CFR  Part  505  as  set  forth  below. 

Signed  at  Washington.  DC.  on  this  15th  day 
of  September  1987 
WUliam  E.  Brock. 
Spcrptary-  of  Labor. 
Fred  W.  Alvarez, 

Assislani  Secretary  for  Employment 
Standards. 

Paula  V.  Smith, 

Administrator.  Wage  and  Hour  Division. 
1.  29  CFR  Part  505  is  revised  as  set 
forth  below: 

PART  505— LABOR  STANDARDS  ON 
PROJECTS  OR  PRODUCTIONS 
ASSISTED  BY  GRANTS  FROM  THE 
NATIONAL  ENDOWMENTS  FOR  THE 
ARTS  AND  HUMANITIES 

Sec. 

505.1  Purpose  and  scope. 

505.2  Definitions 

505.3  Prevailing  minimum  compensation. 

505.4  Receipt  of  grant  funds. 
505  5  Adequate  assurances. 

505.6  Safety  and  health  standards. 

505.7  Failure  to  comply. 

Authority:  Sec,  5(j).  Pub.  L.  8»-209.  79  Stat, 
848  (20  U.S.C,  954(i)):  sec.  7(g),  Pub.  L  94-462. 


90  Stat,  1971.  as  amended  b\  Sec  107(4).  Pub. 
L  99-194.  99  Stat,  1337  (20  IJS  C,  956(g)): 
Secretary  s  Order  9-83  (48  FR  35736)  and 
Secretary  s  Order  6-84  (49  FR  32473). 

§505.1    Purpose  and  scope. 

(a)  The  regulations  contained  in  this 
part  set  forth  the  procedures  which  are 
deemed  necessary  and  appropriate  to 
carry  out  the  provisions  of  section  5(i) 
and  section  7(g)  of  the  National 
Foundation  on  the  Arts  and  Humanities 
Act  of  1965.  as  amended,  20  U.S.C. 
954(i),  20  U.S.C.  956(g).  As  a  condition  to 
the  receipt  of  any  grant,  the  grantees 
must  give  adequate  assurances  that  all 
professional  performers  and  related  to 
supporting  professional  personnel 
employed  on  projects  or  productions 
assisted  by  grants  from  the  National 
Endowment  for  the  Arts  and  the 
National  Endowment  for  the  Humanities 
shall  receive  not  less  than  the  prevailing 
minimum  compensation  as  determined 
by  the  Secretary  of  Labor. 

(b)  Regulations  and  procedures 
relating  to  wages  on  construction 
projects  as  provided  in  section  5(j)  and 
section  7(j)  may  be  found  in  Parts  3  and 
5  of  this  title. 

(c)  Standards  of  overtime 
compensation  for  laborers  or  mechanics 
may  be  found  in  the  Contract  Work 
Hours  and  Safety  Standards  Act,  76 
Stat.  357,  40  U.S.C.  327  el  seq.  and  Part  5 
of  this  title. 

g  505.2    Definitions. 

(a)  The  term  "Act"  means  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended.  79 
Stat.  848.  as  amended.  20  U.S.C,  951  et 
seq. 

(b)  The  term  "Secretary"  means  the 
Secretary  of  Labor. 

(c)  The  term  "Administrator"  means 
the  Administrator  of  the  Wage  and  Hour 
Division.  Employment  Standards 
Administration.  US,  Department  of 
Labor,  or  authorized  representative,  to 
whom  is  assigned  the  performance  of 
functions  of  the  Secretarj-  pertaining  to 
wages  under  the  National  Foundation  on 
the  Arts  and  the  Humanities  Act  of  1965. 
as  amended. 

(d)  The  term  "Assistant  Secretary" 
means  the  Assistant  Secretary  for  " 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  or  authorized 
representative,  to  whom  is  assigned  the 
performance  of  functions  of  the 
Secretary  pertaining  to  safety  and  health 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended, 

(e)  "Professional"  in  the  phrase 
"professional  performer  and  related  or 
supporting  professional  personnel"  shall 
include  all  those  who  work  for 


compensation  on  a  project  or  production 
which  is  assisted  by  a  grant  from  the 
National  Endowment  for  the  Arts  or  the 
National  Endowment  for  the  Humanities 
regardless  of  whether  paid  out  of  grant 
funds.  It  shall  not  include  those  whose 
status  is  "amateur"  because  their 
engagement  for  performance  or 
supporting  work  contemplates  no 
compensation.  Compensation  does  not 
include  reimbursement  of  expenses  (i.e., 
meals,  costumes,  make-up,  etc).  The 
words  "related  or  supporting  . . . 
personnel"  in  the  same  phrase  shall 
include  all  those  whose  work  is  related 
to  the  particular  project  or  production 
such  as  musicians,  stage  hands,  scenery 
designers,  technicians,  electricians  and 
moving  picture  machine  operators,  as 
distinguished  from  those  who  operate  a 
place  for  receiving  an  audience  without 
reference  to  the  particular  project  or 
production  being  exhibited,  such  as 
ushers,  janitors,  and  those  who  sell  and 
collect  tickets.  The  phrase  does  not 
include  laborers  and  mechanics 
employed  by  contractors  or 
subcontractors  on  construction  projects, 
whose  compensation  is  regulated  under 
section  5(j)  and  section  7(j)  of  the  Act. 
The  phrase  "professional  performers 
and  related  or  supporting  professional 
personnel"  shall  not  include  persons 
employed  as  regular  faculty  or  staff  of 
an  educational  institution  primarily 
performing  duties  commonly  associated 
with  the  teaching  profession.  It  shall 
include  persons  employed  by 
educational  institutions  primarily  to 
engage  in  acti\ities  customarily 
performed  by  performing  artists  or  by 
those  who  assist  in  the  presentation  of 
performances  assisted  by  grants  from 
the  National  Endowment  for  the  Arts  or 
the  National  Endowment  for  the 
Humanities. 

§  505.3    Prevailing  minimum  compensation. 

In  the  absence  of  an  alternative 
determination  made  by  the 
Administrator  under  paragraph  (b)  of 
this  section,  and  except  as  provided  in 
paragraph  (a)(2)  of  this  section,  the 
prevailing  minimum  compensation 
required  to  be  paid  under  the  Act  to  the 
various  professional  performers  and 
related  or  supporting  professional 
personnel  employed  on  projects  or 
productions  assisted  by  grants  from  the 
National  Endowment  for  the  Arts  and 
the  National  Endowm.ent  for  the 
Humanities  shall  be  the  compensation 
(including  fringe  benefits)  contained  in 
collective  bargaining  agreements 
negotiated  by  the  following  national  or 
international  labor  organizations  or  their 
local  affiliates. 

Actors'  Equity  Association. 
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Screen  Actors  Guild.  Inc. 
Screen  Exlras  Guild,  irrc- 
Amencan  Guild  of  .Musical  Artists,  inc. 
Internattondl  Alliance  of  Theatrical 
Sta^e  Employees  and  Moving  Picture 
Machine  Operators. 
American  Federation  of  .Musicians 
National  Association  of  Broadcast 

Employees  and  Technicians. 
American  Federation  of  Television  and 

Radio  .'\rtists 
IntiTnational  Brotherhood  of  Electrical 

Workers. 
American  Guild  of  Variety  Artists. 
Writers  Guild. 

(2)  Professional  performers  and 
related  or  supporting  professional 
personnel  who  are  to  perform  activities 
which  do  not  come  within  the 
jurisdiction  of  any  collective  bargaining 
agreement  negotiated  by  the  labor 
organizations  named  in  paragraph  (a)(1) 
of  this  sertmn  shall  be  pajd  minimum 
compensation  as  determined  by 
agreement  of  the  grant  applicant  or 
grantee  and  the  personnel  who  will 
perform  sunh  activities  or  their 
representatives.  Evidence  of  the 
agreement  reached  by  the  parties  shall 
be  submitted  by  the  grant  applicant  to 
the  grant  agency,  together  with  evidence 
of  the  prevailing  minimum  compensation 
for  similar  activities.  If  the  parties  do 
not  agree  on  the  minimum  compensation 
to  be  paid  to  such  personnel,  the  matter 
shall  be  referred  to  the  Administrator  of 
the  Wage  and  Hour  Division  for  final 
determination, 

(b)(1)  Interested  parties,  including 
grant  applicants,  grantees,  professional 
performers  or  related  or  supporting 
professional  personnel  and  their 
representatives,  may  at  any  time  submit 
to  the  Administrator  a  request  for  a 
determination  of  prevailing  minimum 
compensation  The  Administrator  will 
make  a  determination  concerning  each 
such  request  in  accordance  with 
paragraph  (b)(4)  of  this  section. 

(2)  Any  request  for  a  determination  of 
prevailing  minimum  compensation  shall 
include  or  be  accompanied  by 
information  as  to  the  locality  or 
localities,  the  class  or  classes  of 
professional  performers  or  related  or 
supporting  professional  personnel  for 
the  project  or  production  in  question,  the 
names  and  addresses  (to  the  extent 
known)  of  interested  parties,  and  all 
available  information  relating  to 
prevailing  minimum  compensation 
currently  being  paid  to  such  persons  or 
to  persons  employed  m  similar 
activities.  No  particular  fonn  is 
prescribed  for  submission  of  information 
under  this  sectif>n. 

(,T)  If  the  inf(5rmation  spedfifni  in 
paragraph  (bl)2]  of  this  section  is  not 


submitted  with  a  request  for  an 
alternative  determination  of  prevailing 
minimum  compensation  or  is  insufficient 
to  permit  a  determination,  the 
Administrator  may  deny  the  request  or 
request  additional  information,  at  the 
Administrator's  discretion.  Pertinent 
information  from  any  source  may  be 
considered  by  the  Administrator  in 
connection  with  any  request. 

(4)  The  Administrator  will  respond  to 
a  request  for  determination  under  this 
section  within  30  days  of  receipt,  by 
issuing  a  determination  of  alternative 
prevailing  minimum  compensation  or 
denying  the  request  or  advising  that 
additional  time  is  necessary  for  a 
decision.  If  the  Administrator 
determines  from  a  preponderance  of  all 
relevant  evidence  obtained  in 
connection  with  the  request  that  the 
compensation  provided  for  in  the 
agreements  negotiated  by  the  labor 
organization  set  forth  in  paragraph  (a)  of 
this  section  does  not  prevail  for  any 
professional  performer  or  related  or 
supporting  professional  personnel 
employed  on  similar  activities  in  the 
locality,  the  Administrator  will  issue  a 
determination  of  the  prevailing 
minimum  compensation  required  to  be 
paid  under  the  Act  to  such  persons.  If 
the  Administrator  finds  that  the 
compensation  provided  for  in  the 
agreements  negotiated  by  the  labor 
organizations  set  forth  in  paragraph  (a) 
of  this  section  does  prevail  for  the 
professional  performers  or  related  or 
supporting  professional  personnel  in 
question,  the  requesting  party  will  be  so 
notified, 

(c)  All  professional  performers  and 
related  or  supporting  professional 
personnel  (other  than  laborers  or 
mechanics  with  respect  to  whom  labor 
standards  are  prescribed  in  sections  5{j) 
and  7(j)  of  the  Act)  employed  on 
projects  or  productions  which  are 
financed  in  whole  or  in  part  under 
section  5  or  section  7  of  the  Act  will  be 
paid,  without  subsequent  deduction  or 
rebate  on  any  account,  not  less  than  the 
prevailing  minimum  compensation 
determined  in  accordance  with 
paragraph  (a)  of  this  section,  unless  an 
alternative  determination  is  made  under 
paragraph  (b)  of  this  section.  Pending 
the  decision  of  the  Administrator  on  a 
request  for  determination  under 
paragraph  (b)  of  this  section,  the  grantee 
may  be  required  to  set  aside  in  a 
separate  escrow  account  sufficient 
funds  to  satisfy  the  difference  between 
the  compensation  (including  fringe 
benefits)  actually  paid  to  the 
employee(s)  in  question,  and  the 
compensation  (including  fringe  benefits) 
required  under  the  applicable  collective 
bargaining  agreement  negotiated  by  the 


labor  organization  named  m  paragraph 
(a)  of  this  section,  or  furnish  a  bond  with 
a  surety  or  sureties  satisfactorv'  to  the 
Administrator  for  the  protection  of  the 
compensation  of  the  affected  employees, 

§  505.4    Receipt  ol  grant  funds. 

(a)  The  grantee  shall  not  receive  funds 
authorized  by  section  5  or  section  7  of 
the  Act  until  adequate  initial  assurances 
have  been  filed  with  the  Chairperson  of 
the  National  Endowment  for  the  Arts  or 
the  Chairperson  of  the  National 
Endowment  for  the  Humanities, 
pursuant  to  section  5(i)  (1)  and  (2)  and 
section  7(g)  (1)  and  (2)  of  the  Act  as 
provided  in  §  505.5(a).  that  all 
professional  performers  and  related  or 
supporting  professional  personnel  will 
be  paid  not  less  than  the  prevailing 
minimum  compensation  and  that  the 
safety  and  health  requirements  will  be 
complied  with.  Neither  shall  the  grantee 
receive  any  such  funds  if  and  after  the 
Chairperson  of  the  National  Endowment 
for  the  Arts  or  Chairperson  of  the 
National  Endowment  for  the  Humanities 
is  advised  by  the  Secretary  that 
continuing  assurances  as  provided  in 
§  ,505.Btb)  are  inadequate  or  that  labor 
standards  contemplated  by  sections  5{i) 
(1)  and  (2)  or  section  7(g)  (1)  and  (2)  of 
the  Act  have  not  been  observed, 

(b)  In  order  to  facilitate  such 
assurances  so  that  the  grantee  may 
receive  the  grant  funds  promptly,  the 
Chairpersons  of  the  .National 
Endowment  for  the  Arts  and  the 
National  Ejidowment  for  the  Humanities 
will  transmit  with  the  grant  letter,  to 
each  grantee  of  a  grant  that  will  provide 
assistance  to  projects  or  productions 
employing  professional  performers  or 
related  or  supporting  professional 
personnel  under  section  5  or  section  7  of 
the  Act,  a  copy  of  these  regulations 
together  with  two  copies  of  the 
assurance  form  (Form  No.  ES.VSS).  The 
Chairperson  will  advise  the  grantee  that 
before  the  grant  may  be  received,  the 
grantee  must  give  assurances  that  all 
professional  performers  and  related  or 
supporting  professional  personnel  (other 
than  laborers  or  mechanics  with  respect 
to  whom  labor  standards  are  prescribed 
in  section  5(j)  and  section  7(j)  of  the 
Act),  will  be  paid,  without  subsequent 
deduction  or  rebate  on  any  account  not 
less  than  the  minimum  compensation 
determined  in  accordance  with  §  505.3 
(a)  or  (b)  and  that  the  safety  and  health 
requirements  under  §  505.6  will  be  met. 
The  Chairpersons  will  maintain  on  file 
in  Washington,  D.C..  for  a  period  of 
three  (3)  years  and  make  available  upon 
requrest  of  the  Secretary  the  original 
signed  Form  ESA-3fi  and  a  copy  of  the 
grant  letter  togelher  with  any 
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supplementary  documents  needed  to 
give  a  description  of  the  project  or 
production  to  be  financed  in  whole  or 
part  under  the  grant. 

§  505.5    Adequate  assurances. 

(a)  Initial  aitsuranct's.  The  grantee 
shall  give  adequate  initial  assurances 
that  not  less  than  the  prevailing 
minimum  compensation  determined  in 
accordance  with  §  505  3  will  be  paid  to 
all  professional  performers  and  related 
or  supporting  professional  personnel, 
and  that  no  part  of  the  project  or 
production  will  be  performed  under 
working  conditions  which  are 
unsanitary  or  hazardous  or  dangerous  to 
the  health  and  safety  of  the  employees. 
by  executing  and  filing  with  the 
Chairperson  of  the  National  Endowment 
for  the  Arts  or  the  Chairperson  of  the 
National  Endowment  for  the 
Humanities,  as  appropriate,  Form  ESA- 
38. 

(b)  Continuing  assurances.  (1)  The 
grantee  shall  maintain  and  preserve 
sufficient  records  as  an  assurance  of 
compliance  with  section  5(i)  (l)  and  (2) 
and  section  7(g)  (l)  and  (2)  of  the  Act 
and  shall  make  such  reports  therefrom 
to  the  Secretary  as  necessary  or 
appropriate  to  assure  the  adequacy  of 
the  assurances  given.  Such  records  shall 
be  kept  for  a  period  of  three  (3)  years 
after  the  end  of  the  grant  periodto 
which  they  pertain.  These  records  shall 
include  the  following  information 
relating  to  each  performer  and  related  or 
supporting  professional  personnel  to 
whom  a  prevailing  minimum 
compensation  determination  applies 
pursuant  to  §505.3.  In  addition  the 
record  required  in  par-f^raph  (b)(ll(vii) 
of  this  section  shall  be  kept  for  all 
employees  engaged  in  the  project  or 
production  assisted  by  the  grant. 

(i)  Name. 

(n)  Home  address. 

(iii)  Occupation. 

(iv)  Basic  unit  of  compensation  (such 
as  the  amount  of  a  weekly  or  monthly 
salary,  talent  or  performance  fee.  hourly 
rate  or  other  basis  on  which 
compensation  is  computed),  including 
fringe  benefits  or  amounts  paid  in  lieu 
thereof. 

(v)  Work  performed  for  each  pay 
period  expressed  in  terms  of  the  total 
units  of  compensation  fully  and  partially 
completed. 

(vi)  Total  compensation  paid  each  pay 
period,  deductions  made,  and  date  of 
payment,  including  amounts  paid  for 
fringe  benefits  and  the  person  to  whom 
they  were  paid,  and 

(vii)  Brief  description  of  any  injury 
incurred  while  performing  under  the 
grant  and  the  dales  and  duration  of 
disability. 


(Approved  by  the  Office  of  ManHgement  and 
B'jdgel  under  control  number  1215-0017) 

(2)  The  grantee  shall  permit  the 
Administrator  and  the  Assistant 
Secretary  or  their  representatives  to 
investigate  and  gather  data  regarding 
the  wages,  hours,  safety,  health,  and 
other  conditions  and  practices  of 
employment  related  to  the  project  or 
production,  and  to  enter  and  inspect 
such  project  or  production  and  such 
records  (and  make  such  transcriptions 
there  of  inler%iew  of),  such  employees 
during  normal  working  hours,  and 
investigate  such  facts,  conditions, 
practices,  or  matters  as  may  be  deemed 
necessary  or  appropriate  to  determine 
whether  the  grantee  has  violated  the 
labor  standatds  contemplated  by 
section  5(il  and  section  7(g)  of  the  Act. 
(c)  Determination  of  adequacy.  The 
Administrator  and  Assistant  Secretary 
shall  determine  the  adequacy  of 
assurances  given  pursuant  to 
paragraphs  (a)  and  (b)  of  this  section 
within  each  of  their  respective  areas  of 
responsibilities,  and  may  revise  any 
such  determination  at  any  time 

§  505.6    Safety  and  hea\th  standards. 

(a)  Standards.  Section  5(i)(2)  and 
section  7(gj(2)  of  the  Act  provide  that 
"no  part  of  any  project  or  production 
which  is  financed  in  whole  or  In  part 
under  this  section  will  be  performed  or 
engaged  in  under  working  conditions 
which  are  unsanitary  or  hazardous  or 
dangerous  to  the  health  and  safety  of 
the  employees  engaged  in  such  project 
or  production.  Compliance  with  the 
safety  and  sanitary  laws  of  the  State  in 
which  the  performance  or  part  thereof  is 
to  take  place  shall  be  prima  facie 
evidence  of  compliance.*   *   ""The 
applicable  safely  and  health  standards 
shall  be  those  set  forth  in  29  CFR  Parts 
1910  and  1926,  including  matters 
incorporated  by  reference  therein. 
Evidence  of  compliance  with  State  laws 
relating  to  health  and  sanitation  will  be 
considered  prime  facie  evidence  of 
compliance  with  the  safety  and  health 
requirements  of  the  Act,  and  it  shall  be 
sufficient  unless  rebutted  or  overcome 
by  a  preponderance  of  evidence  of  a 
failure  to  comply  with  any  applicable 
safety  and  health  standards  set  forth  in 
29  CFR  Parts  1910  and  1926.  including 
matters  incorporated  by  reference 
therein. 

(b)  Variances.  (1)  Variances  from 
standards  applied  under  paragraph  (a) 
of  this  section  may  be  granted  under  the 
same  circumstances  in  which  variances 
may  be  granted  under  section  6(b)(6)(A) 
or  6(d)  of  the  WiUiams-Steiger 
Occupational  Safetv  and  Health  Act  of 
1970  (29  U.S.C.  655).  The  procedures  for 
the  granting  of  variances  and  for  related 


relief  are  those  published  in  Part  1905  of 
this  title. 

(2)  Any  requests  for  variances  shall 
also  be  considered  requests  for 
variances  under  the  Williams-Steiger 
Occupational  Safety  and  Health  Act  of 
1970.  and  any  variance  fi-om  a  standard 
applied  m>der  paragraph  (a)  of  this 
section  and  in  Part  1910  of  this  title  shall 
be  deemed  a  variance  from  the 
standards  under  both  the  National 
Foundation  on  the  Arts  and  Humanities 
Act  of  1965  and  the  W'llliams-Steiger 
Occupational  Safetv  and  Health  Act  of 
1970 

§  505.7     Failure  to  comply. 

The  Secretary's  representatives  shall 
maintain  a  list  of  those  grantees  who  are 
considered  to  be  responsible  for 
instances  of  failure  to  comply  with  the 
obligation  of  the  grantees  specified  in 
section  5(i)  (1)  and  (2)  and  section  7(gj 
(1  j  and  (2)  of  the  Act,  which  are 
considered  to  have  been  wiUfull  or  of 
such  nature  as  to  cast  doubt  on  the 
reliability  of  formal  assurances 
subsequently  given  and  there  shall  be 
maintained  a  similar  list  where 
adjustment  of  the  violations  satisfactor>' 
to  the  Secretary  was  not  properly  made". 
Assurances  from  persons  or 
organizations  placed  on  either  such  list 
or  any  organization  in  which  they  have 
a  substantial  interest  shall  be 
considered  inadequate  for  purposes  of 
receiving  further  grants  for  a  period  not 
to  exceed  three  (3)  years  from  the  date 
of  notification  by  the  Secretary  that  they 
have  been  placed  on  the  lists  unless,  by 
appropriate  application  to  the  Secretary. 
the>  demonstrate  a  current 
responsibility  to  comply  with  section  5(i) 
(1)  and  (2)  and  section  7(g)  (i)  and  (2)  of 
the  Act.  and  demonstrate  that  correction 
of  the  violations  has  been  made 

|FR  Doc  87-21689  Filed  9-18-87  8:45  amj 
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summary:  The  Minerals  Management 

Service  f.MMS)  is  ht:reb\  siving  notice 
that  it  intends  to  issue  a  second  further 
notice  of  proposed  rulemaking  for  both 
the  gas  and  oil  product  value 
regulations.  The  purpose  of  tins  notice  is 
to  advise  lessees  and  other  interested 
persons  of  the  procedures  MMS  intends 
to  follow  before  issuing  final 
regulations. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dennis  C.  Whitcomb.  Minerals 
Ntanagement  Service,  Royalty 
Management  Program,  Chief.  Rules  and 
Procedures  Branch,  Denver  Federal 
Center,  Building  85.  P.O.  Box  25165.  Mail 
Stop  628.  Denver,  Colorado,  80225. 
telephone  number  (303)  231-3432,  (FTS) 
326-3432. 
SUPPLEMENTARY  INFORMATION:  The 

MMS  earlier  tr.is  year  issued  proposed 
valuation  regulations  for  gas  (52  FR 
4732.  February  13,  1987)  and  oil  (52  FR 
1858.  January  15,  1987.  Many  comn:ients 
were  received  both  in  written  form  and 
at  the  several  public  hearings. 

Because  of  the  complexity  of  the 
issues  and  the  diversity  of  the 
comments.  MMS  issued  further  notices 
of  proposed  rulemaking  for  gas  |52  FR 
30776,  August  17,  1987)  and  oil  (52  FR 
30826,  August  17. 1987),  which  had 
attached  as  an  appendix  to  each  of 
those  notices  a  draft  of  the  final  rules. 
The  public  comment  period  for  these 
notices  originally  was  due  to  close  on 
September  2.  1987,  but  at  the  request  of 
several  persons  was  extended  to 
September  11. 1987.  During  the  comment 
period.  M.MS  held  separate  meetings 
with  the  three  principal  interested 
constituencies,  including  the  States, 
Indian  lessors,  and  the  oil  and  gas 
industry. 

The  MMS  received  many  written 
comments  during  the  public  comment 
period  on  the  further  notices  of  proposed 
rulemaking.  However,  MMS  also 
received  several  requests  to  further 
extend  the  comment  period  because  of 
the  length  of  the  rules  and  the 
complexity  of  the  issues,  and  to  give 
representatives  of  the  interested 
constituencies  an  opportunity  to  meet 
and  consider  the  draft  final  rules. 

The  MMS  has  decided  that  rather 
than  extend  the  comment  period  on  the 
August  17  further  notices  of  proposed 
rulemaking,  it  instead  will  publish  a 
second  further  notice  of  proposed 
rulemaking  with  a  second  set  of  draft 
final  rules  for  both  oil  and  gas.  It  is 
expected  that  the  second  further  notices 
of  proposed  rulemaking  will  be  issued 
by  the  end  of  October. 

To  accommodate  those  persons  who 
needed  addi'ional  time  to  comment  on 
the  first  draft  final  rules,  MMS  will 


include  m  the  rulemaking  record  any 
comments  on  the  first  draft  final  rules 
received  after  September  11.  These 
comments  will  be  considered  in  issuing 
final  regulations  along  with  comments 
received  on  the  second  draft  final  rules. 

Althougk  several  modifications  are 
being  incorporated  in  response  to  the 
public  comments,  the  second  draft  final 
rules  will  not  be  substantially  different 
from  the  first  draft  final  rules.  Therefore, 
MMS  intends  to  have  only  a  30-day 
public  comment  period.  This  should  be 
ample  time  to  comment  since,  as 
explained  above.  MMS  will  continue  to 
expect  comments  on  the  first  draft  final 
rules.  Morever,  MMS  will  not  expect 
commenters  to  resubmit  comments 
previously  provided  on  the  proposed 
rules  and  on  the  first  further  notice  of 
proposed  rulemaking,  but  wiH  expect 
comments  to  focus  primarily  on  the 
differences  between  the  first  and  second 
draft  final  rules. 

Date:  September  16. 1987. 
David  W.  Crow. 

Deputy  Director.  Minerals  Management 

Service. 

(FR  Doc.  87-51675  Filed  9-18-87:  8:45  am| 
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ENViRONWENTAL  PROTECTION 
AGEKiCY 

40  CFR  Part  271 

lFRL-3264-3] 

Final  Authorization  of  State  Hazardous 
Waste  Management  Program; 
Wisconsin 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  Wisconsin  has  applied  for 
final  authorization  of  revisions  to  its 
hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  The  program  revisions 
were  applied  for  by  Wisconsin  through 
two  applications.  The  first  application  is 
for  State  program  revisions  to  attain 
equivalence  with  the  following  Federal 
regulatory  changes:  (1)  November  21. 
1984,  Fedwal  Register  (FR)— interim 
Status  Standards  Applicability,  (2) 
January  4, 1985,  FR — Definitions  of  Solid 
Waste.  (3)  November  8. 1984,  FR— 
section  3006(f)  of  the  Hazardous  and 
Solid  Waste  Amendments  (HSWA), 
Availability  of  Information.  The  second 
application  is  for  a  State  program 
revision  regarding  public  participation 
procedures  during  the  modification  of 
hazardous  waste  management  facility 
permits,  as  required  by  40  CFR  271.14  (t) 


through  (aa).  The  Environmental 
Protection  Agency  (EPA)  has  reviewed 
Wisconsin's  applications  and  has  made 
a  decision,  subject  to  public  review  and 
comment,  that  Wisconsin's  Hazardous 
Waste  Program  Revision  Applications 
satisfy  all  of  the  requirements  necessary 
to  qualify  for  final  authorization.  Thus, 
EPA  intends  to  approve  Wisconsin's 
hazardous  waste  program  revisions. 
Wisconsin's  applications  are  available 
for  public  review  and  comment. 

DATE:  Comments  on  the  Wisconsin 
applications  must  be  received  by  the 
close  of  business  on  October  21, 1987. 

ADDRESSES:  Copies  of  Wisconsin's 
applications  are  available  from  8:30 
a.m.,  to  4:30  p.m  .  at  the  following 
addresses  for  inspection  and  copying: 
Wisconsin  Department  of  Natural 
Resources.  Bureau  of  Solid  Waste 
Management,  101  South  Webster  Street, 
Madison.  Wisconsin  53707,  Contact — St. 
Clair  Thompson  (608)  266-5376:  U.S. 
EPA  Headquarters  Library,  PM  211,^, 
401  M  Street,  SW..  Washington,  DC 
20460,  Phone:  202/382-5926;  U.S.  EPA 
Region  V.  Waste  Management  Division. 
Solid  Waste  Branch,  230  South  Dearborn 
Street,  Chicago.  Illinois  60604.  Contact — 
Charles  Wilk  (312)  886-4177. 

Written  comments  should  be  sent  to 
Mr.  Charles  Wilk  U.S.  EPA,  Region  V, 
Waste  Management  Division,  Solid 
Waste  Branch,  230  South  Dearborn 
Street.  5HS-)CK-13,  Chicago,  Illinois 
60604.  'Written  comments  must  specify 
which  of  the  applications  is  being 
addressed. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  Wilk,  Wisconsin  Regulatory 
Specialist,  Solid  Waste  Branch,  U.S. 
EPA,  Region  V.  230  South  Dearborn, 
5HS-ICK-13,  Chicago,  Illinois  60604. 
(312)  886-4177  [FTS  8-886-4177). 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

States  with  final  authorization  under 
section  3006(h)  of  the  Resource 
Conservation  and  Recovery  Act 
("RCRA"  or  "the  Act").  42  U.S.C. 
6929(b),  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to.  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program.  In  addition. 
as  an  interim  measuie,  the  Hazardous 
and  Solid  Waste  .Amendments  of  1984 
(Pub.  L.  98-616,  November  8,  1984, 
hereinafter  "HSWA  ")  allows  States  to 
revise  their  programs  to  become 
substantially  equivalent  instead  of 
equivalent  to  RCRA  requirements 
promulgated  under  HSWA  authority. 
States  exercising  the  latter  option 
receive  "interim  authorization"  for  the 
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HSVVA  requirements  under  section 
3006(g)  of  RCRA.  42  U.S.C.  6926(g).  and 
later  dpply  for  final  authorization  for  the 
HSWA  requirements. 

Revisions  to  State  hazardous  waste 
programs  are  necessary  when  Federal  or 
State  statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly,  State  program 
revisions  are  nei.essilated  by  changes  to 
EPAs  regulations  in  40  CFR  Parts  260 
through  266  and  124  and  270. 

B.  Wisconsin 

Wisconsin  initially  received  final 
authorization  on  January  30, 1986. 
Today,  Wisconsin  is  seeking  approval  of 
its  program  revision  in  accordance  with 
40  CFR  271.21(b)f4).  On  .November  10, 
1986,  EPA  received  an  application  from 
Wisconsin  that  concerned  State 
regulatory  revisions  for  equivalence 
with  the  following  provisions  of  the 
RCRA  program: 

•  November  21.  1984.  PR— Interim 
Status  Standards  .Applicability, 

•  January  4,  1985,  FR— Definition  of 
Solid  Waste, 

•  November  8,  1984,  FR— sec  tinn 
3006(n — Availabilitv  of  Information, 

•  April  23,  1985,  FR— Interim  Status 
Standards  for  Landfill  Cover  Design. 

EPAs  review,  dated  February  3. 1987. 
of  the  application  concluded  that  the 
State  could  be  authorized  for  three  of 
the  four  provisions  applied  for. 
contingent  on  the  State's  satisfactory 
response  to  EPAs  comments  on  the 
application.  EPA  also  notified  the  State 
that  State  regulatory  revisions  would  be 
necessary  before  the  State  could  be 
authorized  for  Intenm  Status  Standards 
for  Landfill  Cover  Design. 

One  June  30.  1987,  the  State  submitted 
a  revised  application  for  the  provisions 
above,  less  those  for  Interim  Status 
Standards  for  Landfill  Cover  Design. 
EPA  has  reviewed  Wisconsin  s  revised 
application  and  has  made  a  decision, 
subject  to  public  review  and  comment. 
that  Wisconsin's  hazardous  waste 
program  revision  satisfies  all  of  the 
requirements  necessary  to  qualify  for 
these  additional  program  modifications. 
Consequently.  EPA  intends  to  grant 
Wisconsin  final  authorization  for  the 
additional  program  modifications. 

On  July  23,  1987.  Wisconsin  submitted 
another  final  authorization  application 
to  modify  its  authorized  hazardous 
waste  program  for  State  regulatory 
revisions  analogous  to  40  CFR  124  as 
required  by  40  CFR  271.14  (t)  through 
(aa).  These  modifications  to  the  State's 
program  involve  the  codification  into 
State  regulations  of  agreements  from  the 
Wisconsin  Department  of  Natural 
Resources/USEPA  .Memorandum  of 
Agreement  (MO.-^)  dated  January  17, 


1986  The  MOA  is  a  document  drafted  in 
the  process  of  authorization  of  a  St.ire.  It 
serves  as  a  vehicle  for  specifying  areas 
of  consideration  and  cooperation  in  the 
respective  roles  and  responsibilities  of 
EPA  and  the  authorized  State.  The  MOA 
may  also  contain  State-EPA  agreements 
that  are  relevant  to  the  implementation 
of  the  hazardous  waste  program.  For  the 
final  authorization  of  Wisconsin's 
program  received  on  January  30,  1986, 
the  MOA  included  a  State  agreement  to 
employ  certain  procedures  analogous  to 
40  CFR  Part  124  as  required  by  40  CFR 
271.14  (t)  through  (aa). 

Since  receiving  authorization, 
Wisconsin  has  proceeded  to  revise  its 
regulations  to  codify  the  MOA 
agreements  concerning  400  CFR  271,14 
(t)  through  (aa).  Wisconsin's  revised 
regulations  have  been  approved  and 
adopted  by  the  Wisconsin  Natural 
Resources  Board  (NRB).  On  July  27, 
1987.  the  presiding  officers  of  both 
houses  of  the  Wisconsin  legislature 
received  the  .NRB  adopted  regulations. 

The  presiding  officers  have  seven 
days  to  assign  the  regulations  to 
standing  legislative  committees.  These 
committees  have  thirty  days  to  review 
the  regulations  After  the  regulations 
complete  legislative  review  they  are 
signed  by  the  Secretary  of  the  VVDNR. 
The  certified  copies  of  the  regulations 
are  filed  by  the  WDNR  with  the  Rpvisor 
of  Statutes  for  publication  with  the 
Secretary  of  State. 

Today  Wisconsin  is  seeking  approval 
of  its  program  revision  in  accordani  e 
with  40  CFR  271.21(b)(4).  EPA  has 
rev  if'wed  the  application  dated  July  23, 
1987,  and  has  m.ade  a  decision,  that 
Wisconsin's  hazardous  waste  program 
satisfies  all  of  the  requirements 
necessary  to  qualify  for  final 
authorization.  This  decision  is 
contingent  on  the  signing  by  the 
Secretary  of  WDNR  of  the  above 
referenced  regulations  in  substantially 
the  same  form  as  they  were  approved 
and  adopted  by  the  NRB.  This  decision 
is  subject  to  public  review  and 
comment.  Consequently,  EPA  intends  to 
grant  Wisconsin  final  authorization  for 
these  additional  program  modifications. 

The  public  may  submit  written 
comments  on  one  or  both  of  EPAs 
decisions  up  until  October  21. 1987.  Each 
written  comment  must  specify  which  of 
the  two  decisions  is  being  addressed. 
Copies  of  Wisconsin's  applications  are 
available  for  inspection  and  copying  at 
the  locations  indicated  in  the 
"Addresses"  section  of  this  notice. 

Approval  of  one  or  both  of 
Wisconsin's  program  revisions  shall 
become  effective  when  the 
Administrator's  final  approval  is 
published  in  the  Federal  Register.  If 


ad\  erse  comments  pertaining  lo  one  or 
both  of  Wisconsin's  program  revisions 
discussed  in  this  notice  is  received.  EPA 
will  publish  either  (1)  a  notice  of 
disapproval  or  (2)  a  final  rulemaking 
approving  the  modificaitons,  which 
would  include  a  response  to  all 
significant  comments.  Depending  on  the 
comments  received,  EPA  may  publish  a 
notice  of  disapproval  for  one  decision 
and  a  final  rulemaking  for  the  other. 
Publication  of  the  notices  on  the  final 
decision  may  also  be  made 
independently  of  each  other. 

Any  RCRA  hazardous  waste  permits, 
or  portions  of  permits,  issued  by  EPA 
under  the  provisions  for  which  the  State 
is  applying  for  authorization,  prior  to  the 
effective  date  of  authorization,  shall  be 
administered  by  EPA.  EPA  will  suspend 
issuance  of  any  further  permits  under 
the  provisions  for  which  the  State  is 
authorized  on  the  effective  date  of 
authorization.  EPA  had  previously 
suspended  issuance  of  permits  for  other 
provisions  on  January  30,  1986,  the 
effective  date  of  Wisconsin's 
authorization  for  the  RCRA  program. 

Wisconsin  is  not  authorized  nor 
seeking  to  be  authorized  to  operate  the 
Federal  Program  on  Indian  Lands.  This 
authority  shall  remain  with  EP.A. 

C.  Effect  of  HSW.A  on  Wisconsin's 
Authorization 

Prior  to  the  Hazardous  and  Solid 
Waste  Amendments  amending  RCRA,  a 
State  with  Final  Authorization  would 
have  administered  its  hazardous  waste 
program  entirely  in  lieu  of  EPA.  The 
Federal  requirements  no  longer  applied 
in  the  authorized  State,  and  EPA  could 
not  issue  permits  for  any  facilities  the 
State  was  authorized  to  f>ermit.  When 
new.  more  stringent  Federal 
requirements  were  promulgated  or 
enacted,  the  State  was  obligated  to 
enact  equivalent  authority  within 
specified  time  frames.  New  Federal 
requirements  did  not  take  effect  in  an 
authorized  State  until  the  State  adopted 
the  requirements  as  State  law. 

In  contrast,  under  the  amended 
section  3006(g)  of  RCRA,  42  U.S.C. 
6926(g).  new  requirements  and 
prohibitions  imposed  by  the  HSWA  take 
effect  in  authorized  States  at  the  same 
time  as  they  take  effect  in  non- 
authorized  Slates.  EPA  is  directed  to 
carry  out  those  requirements  and 
prohibitions  in  authorized  States. 
including  the  issuance  of  full  or  partial 
permits,  until  the  State  is  granted 
authorization  to  do  so.  While  States 
must  still  adopt  HSWA-related 
provisions  as  State  law  to  retain  final 
authorization,  the  HSWA  provisions 
apply  in  authorized  States  in  the  interim. 
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As  a  result  of  the  HSWA,  there  will  be 
a  dual  State/Federal  regulatory  program 
in  Wisconsin.  To  the  extent  the 
authorized  State  program  is  unaffected 
by  the  HSWA.  the  State  program  will 
operate  in  lieu  of  the  Federal  program. 
To  the  extent  HSWA-related 
requirements  are  in  effect.  EPA  will 
administer  and  enforce  these  portions  of 
the  HSWA  in  Wisconsin  until  the  State 
receives  authorization  to  do  so.  Among 
other  things,  this  will  entail  the  issuance 
of  Federal  RCRA  permits  for  those  areas 
in  which  the  State  is  not  yet  authorized. 

Once  the  State  is  authorized  to 
implement  a  HSWA  requirement  or 
prohibition,  the  State  program  in  that 
area  will  operate  in  lieu  of  the  Federal 
provi,sicm.  Until  that  time  the  State  may 
assist  F.PA's  implementation  of  the 
HSW.\  under  a  Cooperative  Agreement. 

Today's  proposed  rulemaking  does 
not  include  authorization  of  Wisconsin's 
program  for  any  requirement 
implementing  the  HSWA.  Any  State 
requirement  that  is  more  stringent  than 
a  Federal  HSWA  provision  will  also 
remain  in  effect;  thus,  regulated 
handlers  must  comply  with  any  more 
stringent  State  requirements. 

F.PA  has  published  a  Federal  Register 
notice  that  explains  in  detail  the  HSWA 
and  its  effect  on  authorized  States.  That 
notice  was  published  at  50  FR  28702- 
28755.  luly  15,  1985. 

Compliance  With  Executive  Order 
12291 

I'hf  Office  of  Management  and  Budget 
h.ih  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 

Order  12291. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  4  U.S.C. 
r>05(b),  1  hereby  certify  that  this 
authorization  will  not  have  a  signfiicant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  is  for  modifications  to  the 
State's  existing  authorized  program  and 
is  not  designed  to  increase  the  regulated 
population.  It  does  not  impose  any  new 
burdens  on  small  entities. 

List  of  Subjects  in  40  CFR  Part  271 

Administrative  practice  and  procedure. 

Confidential  business  information, 
Hazardous  materials  transporation, 
Hazardous  waste.  Indian  lands. 
Intergovernmental  relations,  Penalties, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
W.iter  supply. 

Authority:  This  notice  is  issued  under  the 
aulhonly  of  sections  2002(a),  3006  and  7004(b) 


of  the  Solid  Waste  Disposal  Act  as  amended 
42  U.SC.  6912(a).  6926,  6974(b). 

Frank  M.  Covinglon, 

A  cting  Regional  A  dministrator. 

|FR  Doc,  87-21721  Filed  9-18-87;  8:45  am) 

BILLING  CODE  6560-SO-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Family  Assistance 

Office  of  Child  Support  Enforcement 

Office  of  the  Secretary 

45  CFR  Parts  95,  205  and  307 

Automatic  Data  Processing  Equipment 
and  Services;  Conditions  for  Federal 
Financial  Participation 

agency:  Office  of  Family  Assistance. 
Office  of  Child  Support  Enforcement, 
and  Office  of  the  Secretary.  HHS. 

ACTION:  Notice  of  proposed  rulemaking 
(N'PRM). 

summary:  In  September  1978,  the 
Department  of  Health  and  Human 
Services  (HHS — then  the  Department  of 
Health,  Education  and  Welfare) 
published  a  regulation  containing 
requirements  that  State  and  local 
governments  must  observe  to  claim 
Federal  reimbursement  for  the  costs  of 
automatic  data  processing  (ADP) 
equipment  or  services.  The  regulation  is 
applicable  to  certain  public  assistance 
programs  under  the  Social  Security  Act. 
The  regulation  was  modified  in  February 
1980,  January  1986,  and  on  December  18, 
1986. 

This  document  proposes  adoption  of 
amendments  which  would  change 
requirements  for  the  claiming  of  Federal 
matching  funds  for  the  acquisition  of 
ADP  equipment  or  services  in  the 
administration  of  public  assistance 
programs  under  Titles  I,  IV,  X,  XIV,  XVI 
(AABD)  and  XIX  of  the  Social  Security 
Act.  The  changes  revise  the  process 
under  which  State  and  local 
governments  submit  requests  for  Federal 
Financial  Participation  (FTP)  in  support 
of  the  acquisition  of  Automatic  Data 
Processing  Equipment  or  Services. 
date:  Comments  must  be  received  by 
November  20. 1987. 

ADDRESS:  Comments  should  be 
forwarded  to:  Barbara  S.  Wamsley, 
Director,  Office  of  Assistance  Policy  and 
Systems  Review,  Hubert  H.  Humphrey 
Building,  Room  530G,  200  Independence 
Avenue.  SW..  W'ashinglon,  DC  20201. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ron  Lentz  (202)  245-0422. 


SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

HHS,  then  the  Department  of  Health, 
Education  and  Welfare,  published  final 
regulations  entitled  "Automatic  Data 
Processing  Equipment  and  Services — 
Conditions  for  Federal  Financial 
Participation",  Subpart  F  of  45  CFR  Part 
95  in  the  Federal  Register  (43  FR  44851). 
on  September  29, 1978.  The  September 
29,  1978  regulations  required  State  and 
local  governments  to  obtain  prior 
written  approval  by  the  Department  for 
the  acquisition  of  ADP  equipment  or 
ADP  services  when  the  acquisition  costs 
exceeded  S25.0O0.  These  regulations 
were  modified  by  a  rule  change 
published  on  February  19,  1980  in  the 
Federal  Register  (43  FR  10794),  to  raise 
the  prior  approval  threshold  to  Sl00,000 
for  acquisitions  costing  that  amount  or 
more  in  Federal  and  State  funds  over  a 
twelve-month  period  and  to  S200.000  in 
Federal  and  State  funds  for  the  total 
acquisition.  The  change  also  required 
States  to  submit  a  brief  prior  notice  of 
acquisition  for  ADP  equipment  and 
services  that  cost  S25,000  to  $100,000 
over  a  twelve-month  period. 

On  November  19, 1984,  HHS 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  "Automatic  Data 
Processing  Equipment  and  Services: 
Conditions  for  Federal  Financial 
Participation"  with  comment  period  in 
the  Federal  Register  (49  FR  45617).  That 
NPRM  was  applicable  to  the 
administration  of  F*ublic  Assistance 
programs  under  Titles  I,  IV-A,  B.  C,  D, 
and  E,  X.  XIV,  XVI  (AABD),  and  XIX  of 
the  Social  Security  Act.  The  NPRM 
proposed  raising  the  prior  approval 
threshold  to  $200,000  for  acquisitions 
costing  that  amount  or  more  in  Federal 
[regular  matching)  and  State  funds  over 
a  twelve-month  period  and  to  $300,000 
in  Federal  (regular  matching)  and  State 
funding  for  the  total  acquisition,  revising 
the  prior  approval  requirements  and 
eliminating  the  prior  notice  requirement. 
This  NPRM  also  proposed  modifying  the 
current  regulation  to  conform  to 
legislative  changes  in  the  administration 
of  some  Social  Security  Act  programs 
and  to  clarify  the  regulatory  language. 
On  January  27,  1986,  the  Department 
published  a  separate  but  related  Interim 
F'inal  Rule  with  Comment  Period  in  the 
Federal  Register  (51  FR  3337)  which 
established  the  conditions  and  the 
procedures  under  which  a  State  can 
obtain  consideration  for  Federal 
Financial  Participation  (FFP)  in 
emergency  and  certain  other 
circumstances  for  the  acquisition  of 
automatic  data  processing  (ADP) 
equipment  or  services  in  affected 
programs.  The  Interim  Final  Rule  added 
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§  95.623  to  address  the  waiver  of  the 
prior  approval  requirement. 

Consequently,  the  public  was  invited 
to  submit  comments  pertaining  to  both 
the  November  19,  1984  NPRM  and  the 
Interim  Final  Rule.  Comments  received 
on  the  1984  NPRM  were  addressed  in 
the  rule  that  }{\{S  finalized  on  December 
18,  1986.  HHS  will  address  comments 
received  on  the  Interim  Final  Rule  when 
we  finalize  this  .NPRM, 

The  Final  Regulation  published  on 
December  18, 1986  raised  the  prior 
approval  threshold  to  5200,000  for 
acquisitions  costing  that  amount  or  more 
in  Federal  (regular  matching)  and  State 
funds  over  a  twelve-month  period  and  to 
$300,000  in  Federal  (regular  matching) 
and  State  funding  for  the  total 
acquisition,  revised  the  prior  approval 
requirements  and  eliminated  the  prior 
notice  requirement.  That  final  regulation 
also  modified  the  then  current  regulation 
to  conform  to  legislative  changes  in  the 
administration  of  some  Social  Security 
Act  programs  and  to  clarify  the 
regulatory  language. 

Substantive  Background 

In  August  of  1985  HHS  established  an 
Interdepartmental  Task  Force  consisting 
of  representatives  of  the  Health  Care 
Financing  Administration  (HCFA),  the 
Office  of  Family  Assistance  (OFA),  the 
Office  of  Child  Support  Enforcement 
(OCSEj.  the  Office  of  Human 
Development  Services  (OHDSj  and  the 
Food  and  Nutrition  Service  (FNS)  of  the 
United  States  Department  of  Agriculture 
(USDA)  to  review  the  existing  HfiS  and 
USDA  approval  procedures  for  FFP  for 
the  acquisition  of  ADP  equipment  and 
services  followed  by  these  agencies. 

The  Task  Force  reviewed  HHS  and 
USDA  approval  procedures  and 
identified  areas  that  should  be  revised, 
deleted  or  added  in  order  to  streamline 
the  process  in  such  a  way  as  to 
eliminate  redundant  Federal/State 
reviews,  allow  fur  a  more 
comprehensive  review  and  result  in  a 
more  timely  response  to  State 
governments.  The  Task  Force's  efforts 
have  resulted  in  the  new  process 
presented  in  these  proposed  rules. 

The  proposed  new  process  is  intended 
to  respond  to  two  problem  areas  that 
delay  the  acquisition,  development  and 
implementation  of  State  procured  ADP 
equipment  and  services.  The  first 
problem  area,  for  both  Federal  and  State 
agencies  administering  the  programs 
covered  by  this  subpart,  is  one  of 
inadequate  State  planning  prior  to  the 
acquisition  of  ADP  equipment  or 
services.  Under  the  present  process  for 
acquiring  Federal  matching  funds,  set 
out  in  45  CFR  95.601  et  seq..  States  have 
proceeded  to  request  Federal  funding  of 


their  ADP  services  and/or  ADP 
acquisitions  of  equipment  without 
adequate  planning  in  order  to  begin  the 
flow  of  Federal  funding  as  soon  as 
possible.  This  has  resulted  in  inadequate 
funding  requests  which  require 
substantial  re\  isions  and  result  in  lost 
time  before  HHS  w,ll  approve  them,  and 
in  a  number  of  instances  has  resulted  in 
the  funding  of  projects  which  have 
either  failed  or  had  substantial  cost  and 
time  overruns. 

The  proposed  new  process  will 
encourage  State  agencies  to  request 
Federal  funding  in  support  of  planning 
activities  that  will  contribute  to  a  more 
effective,  efficient  and  economical 
acquisition  of  .ADP  equipment  and/or 
services.  It  will  consist  of  two  phases. 
The  first  phase  is  a  project  planning 
phase  that  would  allow  States  to  request 
funding,  through  the  submission  of  a 
"Planning  APD".  Upon  completion  of  the 
project  planning  phase  of  the  new 
process  the  State  would  then  be 
adequately  prepared  to  submit  an 
"Implementation  APD"  for  the 
acquisition  of  ADP  equipment  or 
services.  We  anticipate  that  due  to 
better  project  planning  this  new  process 
will  result  in  more  timely  processing  of 
funding  requests,  since  the  funding 
requests  will  be  based  on  more  complete 
information,  and  result  in  fewer  system 
development  failures  and  cost  and  time 
overruns. 

The  other  problem  area  that  hinders 
State  agencies  in  their  ADP  system 
development  activities  is  the  current 
Federal  requirement  at  45  CFR 
95.611(b)(1)  that  requires  State  agencies 
to  request  and  receive  HHS  prior 
written  approval  for  any  change  to  the 
Advance  Planning  Document  (APD). 
This  Federal  requirement  can  cause 
major  disruption  in  State  ADP  system 
development  projects,  since  until  HHS 
written  approval  is  granted,  the  project 
is  not  allowed  to  proceed  with  the 
assurance  of  Federal  funding.  This  delay 
is  especially  critical  where  States  have 
existing  contractual  arrangements  with 
private  contractors.  Project  delays  of 
this  type  can  result  in  higher  Federal 
and  State  expenditures,  and  delay 
system  implementation. 

As  explained  in  greater  detail  below, 
the  proposed  new  process  will  alleviate 
this  p-i-oblem  by  allowing  States  to 
proceed  with  project  development 
activities  when  changes  to  the  "Planning 
APD  '  or  "Implementation  APD"  occur 
and  permit  approval  of  a  "Planning 
APD"  or  "Implementation  APD"  change 
after  a  State  initiates  action  to 
implement  a  change. 

The  existing  regulations  at  45  CFR 
Part  95  Subpart  F  require: 


— HHS  written  prior  approval  for  the 
APD,  where  a  State  will  claim  the 
regular  matching  rate,  for  projects 
which  exceed  the  dollar  thresholds 
contained  in  the  existing  §  95,611(a), 
and  APD  changes; 

— HHS  written  prior  approval  in  all 
cases  for  RFPs,  contracts  and  contract 
amendments,  where  a  State  will  claim 
the  enhanced  matching  rate; 

— HHS  written  prior  approval,  when 
required  by  HHS  for  RFPs.  contracts 
and  contract  amendments,  where  a 
State  will  claim  the  regular  matching 
rate.  For  example,  the  Department 
may  require  prior  approval  of  RFPs, 
contracts  and  contract  amendments  if 
the  project  is  complex  or  the  State  has 
a  history  of  poor  performance;  and 

— HHS  written  prior  approval  when 
required  by  HHS.  for  feasibility 
studies,  svstem  studies,  system 
designs,  system  specifications  and 
acceptance  documents. 

In  addition  for  title  IV-A  (45  CFR 
205.35-205.38)  and  title  IV-D  [45  CFR 
Part  307)  the  regulations  require: 
— HHS  approval  for  initial  and  annually 
updated  advance  automatic  data 
processing  planning  document  in  all 
cases,  where  a  State  will  claim  the 
enhanced  matching  rate,  regardless  of 
the  project  cost. 

The  proposed  amendmcn's  to  45  CFR 
Part  95  Subpart  F,  45  CF'R  205.35,  205.37 
and  45  CFR  307.1.  307.15.  307.20  and 
307.30  as  presented  herein  and 
supplemented  by  existing  regulations  at 
45  CFR  205.36,  205.38.  45  CFR  307.10. 
307.25,  307.35.  307.40  and  42  CFR  433 
Subpart  C,  would  require: 

— HHS  written  prior  approval  in  all 
cases  for  the  APD,  both  planning  and 
implementation,  where  a  State  will 
claim  the  enhanced  matching  rate, 
regardless  of  the  total  project  cost; 

— HHS  written  prior  approval  for  the 
APD,  both  planning  and 
implementation,  where  a  State  will 
claim  the  regular  matching  rate  for 
projects  whose  total  costs  (planning, 
development  and  implementation) 
exceed  the  dollar  thresholds  specified 
in  the  proposed  §  95.611(a); 

— HHS  written  prior  approval,  when 
required  by  HHS,  for  RFPs  and 
contract  amendments  for  which  a 
State  will  claim  the  enhanced 
matching  rate  and  for  contracts 
regardless  of  the  matching  rate  to  be 
claimed; 

— HHS  written  approval,  regardless  of 
the  matching  rate  to  be  claimed,  for 
the  Advance  Planning  Document 
Modifications  (APDMs)  as  defined  in 
§  95.605  of  these  proposed  rules,  and 
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contract  rimendmpnts  for  regular 
matching  rates  if  HHS  required: 
— Submission  to  HHS  for  approval 
regardless  of  the  matching  rate  to  be 
claimed,  of  Annually  Updated  APDs. 
as  defined  in  §  95.605  of  these 
proposed  rules,  contracts  not  requiring 
prior  approval,  contract  amendments 
not  requiring  approval.  RFPs  for 
enhanced  funding  not  requiring  prior 
approval  and  all  RFPs  for  which  a 
Slate  will  claim  the  regular  matching 
rate.  RFPs.  contracts  and  contract 
amendments,  for  regular  funding, 
which  are  less  than  S50.00U  and  are  an 
integral  part  of  an  approved  APD 
need  not  be  submitted. 

We  expect  that  these  proposed 

changes  in  our  regulations  would: 

— Hnhance  State  planning  for  system 
development  by  encouraging  State 
agencies  to  request  federal  funding  in 
support  of  planning  acti\,  ities  that  will 
result  in  the  development  of  better 
prepared  "Implementation  APDs"; 

— Streamline  the  APD  review  and 
approval  process  by  reducing  and 
smiplifv  ing  the  Federal  prior  approval 
requirements  for  States  requesting 
FFP  for  A  DP  system  development; 

— Establish  a  more  cooperative 
partnership  with  State  agencies  in 
which  much  of  the  current  Federal 
oversight  and  monitoring 
requirements  may  be  reduced  as 
Stales  assume  a  fuller  responsibility 
for  meeting  all  commitments 
contained  in  the  "Planning  APD"  or 
"Implementation  APD":  and, 

— Encourage  the  transfer  of  State 
systems  by  requiring  the  Slate  to 
include,  as  part  of  the  APD  "a 
statement  of  alternative 
considerations  including  a  transfer  of 
an  existing  system  and  an  explanation 
of  why  such  a  transfer  is  not  feasible 
if  another  alternative  is  proposed". 
Other  suggestions,  by  State  agencies, 
that  might  further  encourage  the 
transfer  of  State  systems  (e.g.  more 
streamlined  approval  procedures)  are 
encouraged. 

HHS  would  like  to  explore  the 
feasibility  of  establishing  cost/output 
and  performance  guidelines  for 
developing  a  system.  If  these  guidelines 
could  be  set.  a  State  proposing  a 
performance  level  and  cost  within  the 
Huidelines  might  be  subject  to  an 
i  vpediled  review  and  approval  process. 
HHS  would  like  Slates  to  comment  on 
the  feasibility  of  setting  guidelines,  how 
they  might  be  set  and  to  suggest  changes 
in  the  APD  review  and  approval  process 
in  this  regard. 

.Mthough  we  are  streamlining  the 
prot  ess.  we  intend  to  continue  to  closely 


follow  State  development  projects  for 
the  following  reasons: 

(a)  HHS  wants  to  know  of  projects 
which  deviate  from  approved  APDs  in 
order  to  bring  corrective  action  to  bear 
on  such  projects.  HHS  would  not  be 
acting  responsibly  by  wailing  until  a 
project  failed  when  it  could  have  acted 
to  help  prevent  such  a  failure. 

(b)  Since  HHS  monitors  State  systems 
closely  in  the  APD  process,  HHS  is  able 
to  share  good  practices  from  State  to 
Slate.  HHS  believes  that  it  has  had 
many  notable  successes  (e.g.,  system 
transfers)  in  the  past  because  of  its 
monitoring  activities. 

(c)  Systems  development  is  not  an 
isolated  function.  The  system  activities 
have  a  close  relationship  with  Stale 
error  reduction  initiatives  and  program 
policy  questions.  Automated  systems 
result  in  more  accurate  eligibility 
determinatiorjs  and  grant  calculations. 

(d)  Studies  by  Federal  agencies  (e.g., 
the  General  Accounting  Office)  have 
pointed  to  the  need  for  considerable 
oversight  of  systems  activities  to  assure 
that  scarce  Federal  resources  are  spent 
in  the  most  cost-effective  manner. 

Specific  Rule  Changes 

Specific  changes  to  the  rule  to 
accomplish  the  objectives  listed  above 
are: 

1.  We  propose  to  amend  §  95.605  to 
define  new  documents  introduced  into 
the  process  and  to  revise  definitions  of 
existing  terminology  for  greater  clarity. 

The  definitions  that  would  be  added 
are: 

— "Planning  APD"  as  defined  in  the 
regulation  at  §  95.605,  This  definition 
is  in  keeping  with  one  of  the  overall 
thrusts  of  this  regulatory  revision, 
which  is  to  improve  State  APD 
equipment  and/or  services  acquisition 
planning.  The  Planning  APD  as 
proposed  to  be  implemented  by  this 
regulation  will  require  a  State  to 
commit  to  performing  certain  planning 
activities  as  a  condition  for  acquiring 
Federal  funding  for  their  planning 
activities.  As  an  example,  a  Planning 
APD  for  the  acquisition  of  a 
Management  Information  System  will 
include  the  activity  of  developing  a 
General  Systems  Design  (GSD),  The 
existence  of  a  GSD  will  allow  the 
Stale  to  submit  a  better  defined 
Implementation  APD  and  improve 
significantly  the  prospects  of 
completing  the  project  on  schedule 
and  within  the  original  cost  estimates. 
The  requirement  for  a  statement  in  the 
"Planning  AF^"  that  ADP  equipment  or 
services  eventually  acquired  meet  a 
need  or  problfm  is  a  special 
"functional"  i;cquirement  necessary  to 


be  eligible  for  enhanced  HHS  funding. 
Additional  APD  requirements  at  45  CFR 
205.37(a)  (1)  through  (8).  45  CFR  :j07  15 
and  Part  11  of  the  State  Medicaid 
Manual  would  apply  to  the  extent  that 
information  is  required  in  an  APD  to 
justify  a  proposed  acquisition  for  which 
the  enhanced  matching  rate  will  be 
claimed. 

— "Implementation  APD"  means  a 
written  plan  of  action  to  acquire  the 
proposed  ADP  services  or  equipment. 
The  required  format  and  content  of 
the  Implementation  APD  would  be 
further  defined  in  the  regulation  at 
§  95.605.  This  definition  is  established 
to  distinguish  the  "Implementation 
APD"  which  presents  the  plan  of 
action  for  acquiring  ADP  equipment 
and/or  services  from  the  "Planning 
APD"  which  addresses  the  activities 
to  be  undertaken  in  order  to 
determine  the  equipment  and/or 
services  needed  to  be  acquired. 

The  Slate  must  carefully  consider  all 
possible  Implementation  APD  activity 
costs  (e.g.  system  conversion,  computer 
capacity  planning,  supplies,  training. 
and  miscellaneous  ADP  expenses)  when 
developing  the  projected  project  costs. 
The  Planning  APD  must  include 
activities  that  would  support  this 
Implementation  APD  requirement. 

The  requirement  for  a  statement  in  the 
"Implementation  APD"  that  ADP 
equipment  or  services  eventually 
acquired  meet  a  need  or  problem  is  a 
special  "functional"  requirement 
necessary  to  be  eligible  for  enhanced 
HHS  funding.  Additional  APD 
requirements  at  45  CFR  205.37(a)  (1) 
through  (8),  45  CFR  307  15  and  Part  11  of 
the  State  Medicaid  Manual  would  apply 
to  the  extent  that  information  required 
in  an  APD  to  justify  a  proposed 
acquisition  for  which  the  enhanced 
matching  rate  will  be  claimed. 
— "Advance  Planning  Document 
Update"  for  the  planning  or 
implementation  of  ADP  equipment  or 
services  or  "APDU "  means  a  revision 
to  the  "Planning  APD"  or  the 
"Implementation  APD"  that  is  not 
significant  enough  to  cause  any  of  the 
following: 

•  A  projected  change  in  total 
approved  project  costs  for  enhanced 
matched  projects: 

•  A  projected  change  of  S30. 000  or 
10%,  whichever  is  less,  in  total  approved 
project  costs  for  regular  matched 
projects: 

•  A  change  of  S50.000  or  10  percent, 
whichever  is  less,  in  the  allocation  of 
costs  among  project  years; 

•  An  extension  of  10  percent  or  more 
in  timeframes  for  projected  milestones 
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or  an  extension  of  90  days  in  timeframes 
for  projected  milestones,  whichever  is 
greater: 

•  A  change  in  procurement  activities; 
or 

•  A  significant  change  in  system 
concept. 

This  definition  would  establish 
thresholds  for  changes  to  previously 
approved  "Plannmg  APDs"  or 

Implementation  APDs"  for  which  HHS 
will  no  longer  require  prior  approval. 
This  new  definition  would  modify  the 
interpretation  of  45  CFR  205.37(a|(4)  as 
contained  m  the  preamble  of  a  final  rule 
titled  "General  Administration  of  Public 
Assistance  Programs:  Federal  Financial 
Participation  in  the  Cost  of  a  S'atewide 
Mechanized  Claims  Processing  and 
Information  Retrieval  System  in  the  Aid 
to  Families  With  Dependent  Children 
Program."  45  CFR  Part  205.  which  was 
published  in  the  Federal  Register  (51  FR 
13001),  on  April  17.  1986  That 
interpretation  provided  that  "[if]  cost 
projections  outlined  in  the  approved 
.APD  should  change,  a  modified  .APD 
must  be  submitted  for  approval."  (51  FR 
13002).  Thus  any  change  in  cost  would 
require  the  submission  of  a  new  APD. 
Under  these  proposed  regulations,  this 
would  no  longer  be  the  case. 

A  change  in  procurement  activities 
includes: 

—A  change  in  procurement 
methodology  that  would  limit 
competition  beyond  what  was 
described  in  the  APD  (e.g.,  a  change 
from  a  competitive  to  a  non- 
competitive procurement): 

—A  reduction  or  increase  in  the 
procurement  activities  which  were 
described  in  the  APD;  or. 

—A  change  from  an  acquisition  which 
supports  the  needs  of  more  than  the 
State  Agency  (e.g.,  a  "blanket" 
contract),  to  an  acquisition  which  will 
benefit  solely  the  Slate  Agency. 
A  significant  change  in  system 

concept,  includes; 

— A  proposal  of  a  different  system 
alternative;  a  different  "mix"  of 
system  hardware  and  software;  a 
change  in  project  plan:  a  change  in  the 
cost/benefits  projection;  or.  a  change 
to  the  approved  cost  allocation 
methodology. 

— "Advance  Planning  Document 
Modification  for  planning  an 
acquisition  or  implementation" 
("APDM")  means  a  revision  to  the 
APD  that  is  significant  enough  to 
cause  any  of  the  following: 

— A  projected  change  in  total  approved 
project  costs  for  enhanced  matching 
projects; 

—A  projected  change  of  550,000  or  10%, 
whichever  is  less,  in  total  approved 


project  costs  for  regular  matched 

projects; 
—A  change  of  S50.000  or  10  percent, 

whichever  is  less,  in  the  allocation  of 

costs  among  project  years; 
—An  extension  of  10  percent  or  more  in 

timeframes  for  projected  milestones  or 

an  extension  of  90  days  in  timeframes 

for  projected  milestones,  whichever  is 

greater; 
—A  change  in  procurement  activity;  or, 
—A  significant  change  in  system 

concept. 

The  APD.M  must  include  an  updated 
cost  benefit  analysis. 

This  definition  would  establish 
thresholds  for  changes  to  previously 
approved  "Planning  APDs"  or 
"Implementation  APDs"  for  which  HHS 
would  require  approval  as  a  condition 
for  a  State  to  receive  FFP  to  fund  the 
proposed  change.  HHS  believes  that 
project  changes  of  this  order  of 
magnitude  are  sufficient  to  warrant  HHS 
approval  to  ensure  that  projects 
continue  to  be  cost  effective  and 
properly  carried  out  and  managed.  The 
descriptions  of  procurement  activity  and 
system  concept  changes,  described" 
above,  apply  here  also. 
—"Annually  Updated  APD"  is  added. 
The  "Annually  Updated  .APD"  would 
be  defined  in  this  proposed  regulatorv' 
change  to  provide  HHS  with  a  report 
of  previous  year  activities.  HHS. 
under  this  proposed  rule,  would  define 
when  an  "Annually  Updated 
.APD'musi  be  submitted.  The 
submission  of  the  "Annually  Updated 
APD"  would  be  within  90  days  after 
the  anniversary  of  the  approval  of  the 
"Planning  APD"  or  "Implementation 
APD".  An  Annually  Updated  APD  is 
not  required  when  certification 
specifications  are  met.  Significant 
changes  to  either  APD  that  occur 
during  the  year,  prior  to  the 
anniversary'  date,  would  be  submitted 
individually  as  they  occur  as  APDMs, 

— "General  Systems  Design"  would  be 
added. 

The  definitions  that  would  be  revised 
are; 

— "Advance  Planning  Document" 
("APD"),  "Initial  advance  automatic 
data  processing  planning  document" 
or  "Initial  APD"  would  mean  a 
"Planning  APD"  and  an 
"Implementation  APD"  which  have 
been  further  defined  in  revisions  to 
§  95.605  as  proposed  by  this  rule.  For 
projects  for  which  States  will  claim 
enhanced  funding  under  Titles  IV-A. 
IV-D  and  XIX  the  definition  of  APD 
includes  the  additional,  specific 
requirements  contained  in  45  CFR 
205.37(a)  (1)  through  (8).  45  CFR  307.15 


and  Part  11  the  State  Medicaid 
Manual. 
— "Automatic  Data  Processing  Services" 
or  "ADP  Services "  would  be 
expanded  to  include  the  following 
ADP  services: 

(a)  Systems  Training; 

(b)  Systems  Development; 

(c)  Site  Preparation; 

(d)  Data  Entry:  and 

(e)  Personal  services  related  to 
automated  systems  development  and 
operations  that  are  specifically 
identified  as  part  of  a  "Planning  APD" 
or  "Implementation  APD".  As  an 
example,  a  personal  service  would  be 
the  service  of  an  "expert  individual"  to 
provide  advice  on  the  use  of  ADP 
software  or  hardware  in  developing  a 
State  automated  management 
information  system. 

This  would  expand  on  the  existing 
definition  of  .'\DP  services  in  order  to 
clarify  those  ADP  services  that  are 
subject  to  this  regulation.  This  change 
would  also  establish  when  "personal 
services"  constitute  ADP  services.  In  the 
past  some  States  interpreted  "personal 
services"  covered  by  these  regulations 
to  include  all  management  consultant 
contracts,  regardless  of  their 
relationship  to  the  States  acquisition  of 
ADP  equipment  or  services.  This  was 
not  the  intent  of  the  ongmal  definition  of 
ADP  services.  We  would  extend  the 
definition  of  "ADP  services"  to  indicate 
that  only  those  "personal  services"  that 
are  directly  related  to  a  specific 
"Planning  APD"  or  "Implementation 
APD"  are  covered  by  these  regulations. 

2.  Section  95.611(a)  would  be  modified 
to  require  a  State  to  submit  requests  (in 
the  form  of  a  "Planning  .A.PD"  or  an 
"Implementation  APD")  for  prior 
approval  signed  by  the  appropriate  State 
official,  to  the  Assistant  Secretary  for 
.Management  and  Budget  (ASMB). 
Department  of  Health  and  Human 
Services.  The  State  would  have  to  send 
the  AS.MB  the  original  and  one  copy  of 
the  request  for  each  HHS  component 
from  which  the  State  is  requesting 
funding  and  one  for  the  ASMB.  The 
State  would  also  have  to  send  one  copy 
of  the  request  directly  to  each  Regional 
program  component  and  one  copy  to  the 
HHS  Regional  Director's  office. 

We  would  expect  to  provide  the 
States  with  appropriate  guidance  and 
the  mailing  addresses  for  regional  office 
distribution.  The  purpose  of  these  new 
distribution  requirements  would  be  to 
allow  Central  and  Regional  Offices  to 
begin  the  document  review  at  the  sam.e 
time  and  avoid  delays  in  transmission  of 
requests  from  the  Central  Office  to  the 
Regional  Offices. 
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3.  We  propose  to  delete  §  95.611(b)(2). 
The  current  regulation  requires  HHS 
prior  approval  of  all  RFPs,  contracts, 
and  contract  amendments  for  enhanced 
funding.  The  NPRM  would  limit  this 
requirement  to  RFPs  for  enhanced  FFP 
when  HHS  specifically  requires  prior 
<ippr()\  al  of  the  RFP  w^hen  rendering  a 
decision  on  the  "Planning  APD"  or 
"Implementation  APD".  This  lesser 
requirement  is  contained  in  the  NPRM  at 
§95.6n|bl(3|. 

The  NPRM  would  require  prior 
approval  of  contracts  if  HHS  specifically 
required  prior  approval  of  the  contract, 
when  rendering  a  decision  on  the 
"Planning  APD"  or  "Implementation 
APD".  This  lesser  requirement  is 
contained  in  the  NPRM  at  §  9,i.6n(b)(4). 

The  NPRM  would  require  the  State 
agency  to  submit  to  the  Department  for 
approval  contract  amendments  that 
require  HHS  approval  as  a  result  of  the 
Department's  specifically  stated 
requirement  in  the  APD.M  approval 
letter.  This  lesser  requirement  is 
contained  in  the  NPRM  at  §  95, 611(c). 
The  NPRM  would  require  the  State 
agency  to  submit,  for  the  Department's 
review  all  other  contracts  and  contract 
amendments  awarded  by  the  State 
while  executing  activities  detailed  in  the 
"Pl,inr;inu  .APD".  "Implementation 
APD".  APDMs  or  APDUs.  This 
requirement  is  contained  in  the  NPRM  at 
§  95.Bn(d). 

4.  Section  95.611(b)(1)  would  be 
redesignated  §  95.611(bl(2)  and  modified 
to  change  the  document  name  to 
"Implementation  APD"  and  delete  "or 
any  change  of  the  Advance  Planning 
Document".  This  section  would  also  be 
modified  to  allow  for  approval  of 
funding  of  ADP  acquisitions  in  phases. 
L'nder  this  approach  the  project, 
including  a  detailed  estimate  of  the  total 
project  cost  would  be  approved  initially 
in  concept.  However,  specific  funding 
would  be  approved  incrementally  and 
contingent  upon  the  State's  achievement 
of  specified  project  milestones. 

5.  A  new  §  95.611(b)(1)  would  be 
added  to  require  the  States,  if  they 
choose  to  request  any  FFP  for  planning, 
to  obtain  written  prior  approval  of  the 
Department  for  a  "Planning  APD"  prior 
to  entering  into  contractual  agreements 
or  making  any  other  commitment  for 
acquiring  ADP  planning  services  prior  to 
the  acquisition  of  ADP  equipment  or 
services. 

The  purpose  of  this  new  requirement 
is  to  encourage  and  allow  States  to 
initiate  planning  activities  prior  to  the 
procurement  of  large-scale  ADP 
equipment  or  services.  It  is  anticipated 
that  through  improved  planning,  on  the 
part  of  State  agencies,  more  effective, 
efficient  and  economical  acquisitions  of 


ADP  equipment  and/or  services  will 
result.  It  is  also  anticipated  that  due  to 
better  planning  more  timely  processing 
of  State  requests  will  occur,  as  these 
requests  will  be  based  on  more  complete 
supporting  information  and  there  will  be 
fewer  system  development  failures  and 
cost  and  time  overruns.  It  should  be 
noted  that  the  proposed  new  planning 
process  (the  submission  of  a  Planning 
APD)  does  not  reflect  changes  in  the 
FFP  rates  for  planning.  HCFA  funds 
planning  activities  at  the  50  percent  FFP 
rate.  However,  development  of  a 
General  Systems  Design  (GSD)  is 
considered  developmental  activity  and 
will  be  funded  by  HCFA  at  the 
enhanced  funding  rate. 

A  State  would  not  receive  FFP  for 
planning  costs  unless  a  "Planning  APD" 
is  submitted  and  approved.  However, 
State  agencies  could  submit  an 
"Implementation  APD"  directly  without 
prior  submission  or  approval  of  the 
"Planning  APD"  if  they  do  not  wish  to 
receive  FFP  for  project  planning. 

6.  Section  95.611(b)(3)  would  be 
revised  to  require  States  to  submit  only 
those  Requests  for  Proposals  (RFPs),  for 
which  States  will  claim  enhanced 
funding,  if  HHS  so  requests.  Currently 
the  Department  may  require  prior 
approval  for  RFPs  for  which  regular 
funding  will  be  claimed  and  if,  for 
example,  the  procurement  is  complex  or 
the  grantee  has  a  history  of  performance 
problems. 

7.  Section  95.611(b)(4)  would  be 
deleted  since  the  new  process  does  not 
require  prior  approval  of  any  of  the 
documents  that  are  mentioned  in 

§  95.611(b)(4). 

8.  A  new  §  95.611(b)(4)  would  be 
added  to  require  prior  approval  of  a 
contract  (for  regular  and  enhanced 
funding),  or  a  contract  amendment  for 
enhanced  funding,  when  HHS 
specifically  requires  it, when  it  renders  a 
decision  on  the  "Planning  APD"  or 
"Implementation  APD".  Currently  the 
Department  may  require  prior  approval 
of  contracts  when  the  State  is  requesting 
funding  at  the  regular  matching  rate  and, 
for  example,  if  the  procurement  is 
complex  or  the  grantee  has  a  history  of 
performance  problems. 

9.  Section  95.611(c)  would  be  deleted 
since  this  requirement  has  been 
accommodated  by  §  95.611(d)  of  the 
NPRM. 

10.  Since  the  NPRM  would  relieve 
States  of  the  requirement  to  submit 
certain  documents  for  prior  approval,  a 
new  §  95.611(c)  would  be  added  to 
require  States  to  submit  APDMs, 
feasibility  studies  (when  required  as 
specified  in  the  "Planning  APD"  or 
"Implementation  APD"  approval  letter), 
contract  amendments  (when  required  as 


specified  in  the  APDM  approval  letter) 
for  HHS  approval. 

If  the  documents  submitted  for  HHS 
approval  do  not  meet  applicable  Federal 
requirements,  no  FFP  would  be  allowed 
for  the  activities  which  are  the  subject 
of  the  documents.  The  Department 
would  allow,  the  State,  through  the 
addition  of  this  new  section,  to  proceed 
with  the  process  of  acquiring  ADP 
equipment  or  services,  without  acquiring 
HHS  written  prior  approval  of  the 
documents  listed  in  this  section. 
However,  the  Department  would  retain 
the  right  to  disallow  FFP  already 
provided  if  it  disapproves  the 
documents  mentioned  in  this  section  or 
if  the  required  documents  do  not 
conform  to  the  approved  APD  or  APDM. 

If  the  State  is  not  willing  to  accept  this 
risk,  the  State  could  submit  these 
documents  for  prior  approval.  In  such 
cases,  while  specific  prior  claimed  costs 
might  be  subject  to  disallowance  (just  as 
any  State  claim  is  always  open  to 
review  and  analysis)  a  State  would  be 
assured  that  the  major  element  of  its 
APDM  or  feasibility  study,  for  example, 
had  received  federal  authorization. 

11.  Section  95.611(d)  would  be 
redesignated  §  95.611(e). 

12.  A  new  §  95.611(d)  would  be  added 
to  require  State  and  local  agencies  to 
submit  for  HHS  approval  the  following 
documents: 

—Annually  Updated  APDs; 

— Contracts  and  Contract  amendments 

(not  requiring  approval  or  prior 

approval  under  §§  95.611(b)  and  (c)); 
— RFPs  for  enhanced  funding  (not 

requiring  prior  approval  under 

§  95.611(b))  not  later  than  when 

released  to  the  public;  and 
— RFPs  for  regular  funding  not  later  than 

when  released  to  the  public. 

Contracts,  contract  amendments  and 
RFPs  for  regular  funding  which  are  less 
than  S50.000  and  are  an  integral  part  of 
the  approved  APD  need  not  be 
submitted. 

States  would  be  required  to  issue  an 
addendum  or  revision  to  the  RFP, 
contract  or  contract  amendment  should 
HHS  determine  during  its  review  that 
the  RFP,  contract  or  contract 
amendment  requires  modification  or 
clarification.  The  documents  covered  by 
this  new  section  would  be  submitted  to 
the  Department  and  would  be  deemed 
approved  if  HHS  took  no  action  to 
disapprove  within  45  days  of  receipt  by 
the  ASMB,  unless  HHS  notified  the 
State  that  HHS  needed  additional  time 
to  evaluate  the  documents. 

If  the  documents  submitted  to  HHS 
under  this  section  for  a  specific  project 
do  not  meet  Federal  requirements  (i.e.. 
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the  rules  contained  herein  and  previous 
IIHS  approvals  related  to  the  same 
project),  no  FFP  would  be  allowed  for 
activities  which  are  the  subject  of  the 
documents, 

13.  A  new  §  95.612  Disallowance  of 
Federal  Financial  Participation  (FFP) 
would  be  added  which  provides  that  if 
tlie  Department  finds  that  any 
equipment  or  services  acquisition 
approved  or  modified  under  the 
provisions  of  §95.611  fails  to 
substantially  comply  with  the  criteria, 
requirements,  and  other  undertakings 
prescribed  in  the  approved  advance 
planning  document,  payment  of  FFP 
maybe  disallowed.  The  Department 
approves  FFP  on  the  basis  that  the 
equipment  or  services  acquisitions 
proposed  under  APDs  will  add  to  the 
proper  and  efficient  operation  of  Social 
Security  Act  programs  to  which  this 
subpart  applies.  By  the  same  token,  if 
the  Department  finds  that  a  State  fails  to 
substantially  comply  with  the  terms  of 
an  approved  APD,  to  the  detriment  of 
the  proper  and  efficient  operation  of 
these  affected  programs,  the  Department 
may  disallow  FFP,  The  reasons  for 
which  the  Department  may  disallow  FFP 
include,  but  will  not  be  limited  to,  failure 
of  the  proposed  system  to  meet  program 
effectiveness  and  efficiency  objectives 
contained  in  the  approved  APD,  and 
schedule  slippages  which  result  in  cost 
over  runs  which  eliminate  expected 
future  cost  savings  or  otherwise 
ativersely  affect  cost-benefit  projections. 
In  the  case  of  a  suspension  of  approval 
of  an  APD  for  enhanced  funding,  see  45 
CFR  205,37(c),  307.40(a)  and  305,37(d). 

14.  A  new  §  95.621(0  is  proposed  to 
establish  minimum  standard 
requirements  for  the  security  of  non- 
Federal  ADP  systems  used  by  State  and 
local  governments  to  administer 
programs  covered  under  45  CFR  Part  95, 
Subpart  F,  HHS  believes  that  increased 
reliance  on  automated  systems  to 
admin'ster  such  programs  and  greater 
sophistication  and  complexity  of  the 
systems  have  resulted  in  the  need  to 
establish  standard  regulatory 
requirements  to  ensure  the  security  of 
ADP  facilities,  operations  and  privacy  of 
information.  The  need  for  standard 
regulatory  requirements  was 
demonstrated  by  a  recent  audit  of  the 
security  of  non-Federal  ADP  systems 
conducted  by  the  U.S.  Department  of 
Agriculture's  Office  of  Inspector  General 
(USDA/IG). 

The  USDA/IG  reviewed  the  security 
of  13  non-Federal  ADP  systems  used  by 
State  and  local  governments  to  support 
the  administration  of  Federal  assistance 
programs.  Although  that  review  focused 
on  Food  Stamp  systems,  the  review  also 


included  AFDC  and  Medicaid  systems. 
The  USDA/IG  Audit  Report  Number 
50651-2-CH  issued  October  1985, 
disclosed  a  w  ide  range  of  computer 
security  weaknesses  and  related 
problems.  A  copy  of  that  report  can  be 
obtained  by  contacting  the  USDA/IG  for 
Audit,  Room  247-E,  Administration 
Building,  NW„  Washington,  DC  20250, 
Some  of  the  more  serious  weaknesses 
concerned  inadequate  controls  over 
physical  security  which  could  allow 
unrestricted  access  to  computer 
hardware  and  inadequate  software 
controls  which  could  permit  improper 
manipulation  of  data  or  payments.  The 
USDA/IG  found  weaknesses  in  the 
organizational  controls  of  data 
processing  in  all  13  States  audited. 
Further,  the  USDA/IG  found  that  none 
of  the  13  States  audited  had  established 
formal  procedures  or  requirements  to 
ensure  that  such  ADP  systems  met 
minimum  ADP  security  standards. 

The  sum  of  HHS'  existing  information 
safeguarding  regulations  for  State  data 
files  is  presented  in  separate  HHS 
program  specific  regulations  (e.g„  45 
CFR  205.50,  45  CFR  303,21  and  42  CFR 
431.300fn,  While  these  regulations 
generally  require  State  agencies  to 
provide  for  data  file  safeguards,  the 
requirements  contain  no  specific  ADP 
system  security  standards,  HHS 
regulations  do  not  impose  specific 
system  security  requirements.  Individual 
HHS  agencies  "(FSA,  OCSE  and  HCFA) 
ha\e  issued  documents  regarding 
agency  system  security  requirements. 

Although  these  documents  establish 
certain  specific  program  system  security 
requirements,  HHS  recognizes  the  need 
to  establish  a  broad  basis  for  HHS 
system  security  requirements  and  State 
system  security  programs. 

To  accomplish  this,  HHS  is  proposing 
the  addition  of  a  new  §  95, 621(f)  to  45 
CFR  Part  95,  Subpart  F  entitled.  "ADP 
Systems  Security  Requirements  and 
Review  Processes,"  The  proposed  new 
section  would  specify  that  State 
agencies  are  directly  responsible  for  the 
security  of  ADP  equipment,  operations 
and  information  used  in  the 
administration  of  HHS  programs 
covered  under  45  CFR  Part  95,  Subpart 
F,  The  proposed  security  section  would 
establish  the  following  three  basic 
minimum  requirements  for  the  security 
of  such  ADP  systems: 

•  States  shall  develop  appropriate 
standards  and  requirements  to  properly 
s.ifeguard  ADP  resources  and 
information  processing. 

This  requirement  is  intended  to 
establish  a  baseline  in  each  State  for 
safeguarding  ADP  resources  and 
information  processing  against  which 


States  and  HHS  can  measure  the 
effectiveness  of  a  State's  security 
program.  HHS  considers  the  establishing 
of  such  a  baseline  to  be  critical  to 
effectively  safeguarding  ADP  resources 
and  information  processing  and  to 
evaluating  the  effectiveness  of  a  State's 
security  program. 

•  States  shall  establish  an  ongoing 
ADP  security  program  to  implement 
plans,  policies  and/or  procedures  to 
meet  the  Stale's  ADP  security  standards 
and  requirements  and  to  maintain  an 
ongoing  program  for  conducting  periodic 
risk  analyses  to  evaluate  potential 
threats  to  the  system  and  incorporate 
appropriate  safeguards. 

This  consists  of  the  operating 
procedures,  including  establishing 
organizational  responsibility  and 
timeframes,  which  a  State  will 
undertake  to  meet  the  standards  and 
requirements  to  properly  safeguard  ADP 
resources  and  information  processing, 
HHS  believes  that  such  procedures  are 
critical  to  meeting  the  ADP  security 
standards  and  requirements  established 
by  a  State. 

•  States  shall  establish  an  ongoing 
program  of  physical  security  reviews  of 
ADP  installations  and  provide  the 
results  of  these  reviews  to  HHS  upon 
completion. 

HHS  believes  that  an  effective 
security  program  requires  follow-up  to 
ensure  established  security  procedures 
and  processes  meet  established  security 
standards  and  requirements.  HHS 
intends  this  specific  requirement  for 
States  to  establish  an  on-going  program 
of  physical  security  reviews  of  ADP 
installations  to  meet  this  purpose. 
Requiring  States  to  provide  the  results  of 
their  reviews  to  HHS  is  intended  to 
provide  HHS  with  information  it  needs 
to  ensure  that  States  are  properly 
safeguarding  ADP  resources  and 
information  processing. 

In  summary,  HHS  proposes  to  require 
States  to  put  in  place  ADP  security 
programs  which  include  establishing: 
Standards  and  requirements  for  such  a 
program;  procedures  and  processes  for 
meeting  established  standards  and 
requirements:  and  security  reviews  for 
ensuring  established  standards  and 
requirements  are  met. 

HHS  believes  it  is  more  appropriate  to 
allow  States  to  determine  the  specific 
minimum  standards  and  requirements  to 
govern  the  security  of  their  own  ADP 
systems  based  on  the  unique 
circumstances  of  each  State,  rather  than 
mandate  general  standards  for  all  States 
and  local  agencies.  Therefore,  the  rule 
specifies  that  States  shall  use  standards 
governing  the  security  of  Federal  ADP 
systems — Federal  Information 
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Processing  Standcsrds  (FIPS).  FIPS 
numbtTs  31  and  73  entitled  "Guidelines 
for  ADP  Physical  Security  and  Risk 
Managemenf  and  "Guidelines  for 
Security  of  Computer  Applications"; 
Depart  mental /agency  publications; 
recognized  industry  standards;  and/or 
ADP  systems  security  reviews  and  risk 
analyses  conducted  by  or  for  local 
agencies,  as  the  basis  for  the 
development  of  State  specific 
requirements.  Although  the  rule  gives 
States  this  flexibility,  HUS  expects 
States  to  establish  their  particular 
security  programs  using  tried  and  tested 
Federal  or  recognized  industry 
standards,  and  not  to  establish  new, 
untested  standards.  This  is  intended  to 
minimize  program  cost,  and  help  assure 
program  effecti\eness  by  taking 
advantage  of  the  experiences  of  others 
\n  government  and  m  industry. 

The  rule  proposes  eight  specific  areas 
of  ADP  security  in  §  95.621(fJ(2)(ii) 
which  must,  at  a  minimum,  be  included 
in  the  State's  ADP  security  requirements 
and  program.  These  eight  areas 
comprise  what  the  Department  has 
determined  to  be  the  major  components 
of  a  security  program  for  automatic  data 
processing  activities.  The  Department 
has  made  this  determination  based  on 
experience  gained  from  dealing  with  the 
security  of  intern.il  Department 
automatic  data  processing  activities, 
dealing  with  other  Federal  agencies  in 
this  area,  and  dealings  with  private 
industry  on  matters  pertaining  to 
automatic  data  processing  security. 
A  final  section  is  proposed  which 
would  specify  that  the  ADP  security 
requirements  of  §  95.621(f]  are 
applicable  to  all  ADP  systems  used  to 
administer  HHS  programs  covered 
under  45  CFR  Part  95.  Subpart  F.  The 
requirements  apply  to  departmental 
.■\DP  projects  and  currently  operating 
systems.  HHS  does  not  intend  that 
States  would  submit  any  of  the  State 
ADP  security  standards,  requirements  or 
plans  to  HHS  agencies  for  review  or 
approval.  It  would  be  the  responsibility 
of  the  State  agency  to  ensure  proper 
security  of  the  ADP  system  and 
information  processing.  Only  the 
completed  State  ADP  security  reviews 
would  be  required  for  submission  to 
HHS  agencies. 

15.  45  CFR  205.35  would  be  revised  to 
add  the  terms  "Annually  updated 
advance  automatic  data  processing 
planning  document"  and  "Initial 
advance  automatic  data  processing 
planning  document"  and  indicate  that 
these  terms  would  be  defined  at  45  CFR 
Part  95.  Subpart  F.  §  95.605. 

16.  Since  the  content  requirements  of 
the  "Annually  updated  advance 
automatic  data  processing  planning 


document"  would  be  totally  defined  at 
§  95.605,  §  203.37(a)  would  be  revised  to 
eliminate  these  requirements  from  that 
section, 

17.  45  CFR  307.1  would  be  revised  to 
add  the  terms  "Annually  Updated  APD" 
and  "Initial  APD"  and  indicate  that 
these  terms  would  be  defined  at  45  CFR 
Part  95,  Subpart  F,  §  95,605, 

18.  45  CFR  307,15(a)  would  be  revised 
to  refer  to  45  CFR  Part  95.  Subpart  F, 

§§  95.611  (a),  (b),  (c),  and  (d)  for  the 
appropriate  process  for  approval  of 
APDs, 

19.  45  CFR  307,15  (c)  and  (d)  would  be 
removed,  since  these  functions  are  now 
accounted  for  under  45  CFR  Part  95, 
Subpart  F. 

20.  45  CFR  307.20  (b)  and  (c)  would  be 
removed  since  the  requirements  of  these 
sections  are  superseded  by  45  CF'R  Part 
95,  Subpart  F. 

21.  45  CFR  307.20(d)  would  be 
redesignated  45  CFR  307.20(b). 

22.  45  CFR  307.30(e)  would  be 
removed  since  the  requirements  of  this 
section  are  superseded  by  45  CFR  Part 
95,  Subpart  F. 

Effective  Date 

Since  this  proposed  rule  would  revise 
the  existing  process  whereby  the  State 
requests  FFP  for  the  acquisition  of  ADP 
equipment  or  services,  we  recognize  that 
States  would  need  some  time  for  a 
transition  from  the  old  process  to  the 
proposed  new  process.  With  this 
thought  in  mind  we  solicit  comments  on 
the  length  of  time  and  the  manner 
necessary  to  make  that  transition.  For 
example,  we  are  considering  having  the 
procedures  and  requirements  set  forth  in 
the  proposed  rule  be  applicable  to  new 
system  planning  and  implementation 
acquisitions  submitted  for  approval  after 
60  days  following  publication  of  the 
final  rule. 

HHS  will  evaluate  the  effectiveness  of 
these  proposed  regulations,  when  they 
are  finalized,  in  minimizing  burden  and 
improving  States'  accountability  and 
planning  for  ADP  projects,  HHS  will 
publish  a  Notice  of  Proposed  Rule 
Making  (XPRM)  based  on  these  findings. 
Unless  extended  or  revised  these 
regulations  vfill  expire  on  December  31, 
1992, 

Regulatory  Impact  Analysis 

The  Secretary  has  determined,  in 
accordance  with  Executive  Order  12291, 
that  this  rule  does  not  constitute  a  major 
rule  because  it  will  not  have  an  annual 
impact  on  the  economy  of  SlOO  million 
or  more,  result  in  a  major  increase  in 
costs  or  prices  for  consumers,  any 
industries,  any  governmental  agencies 
or  any  geographic  regions,  or  otherwise 
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meet  the  thresholds  of  the  Executive 
Order, 

Regulatory  Flexibility  Analysis 

Consistent  with  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354)  which 
requires  the  Federal  government  to 
anticipate  and  reduce  the  impact  of 
rules  and  paperwork  requirements  on 
small  businesses  and  other  small 
entities,  the  Secretary  certifies  that  this 
rule  has  no  significant  effect  on  a 
substantial  number  of  small  entities. 
Therefore,  a  regulatory  flexibility 
analysis  is  not  required. 

Paperwork  Reduction  Act 

Sections  95.611(b).  95.611(c)  and 

95.611(d]  of  this  proposed  rule  contain 
information  collection  requirement  in 
the  form  of  Planning  and 
Implementation  APDs,  Advance 
Planning  Document  Updates,  Advance 
Planning  Document  Modifications  and 
Annually  Updated  Advance  Planning 
Documents,  As  required  by  44  U.S.C. 
3504(h)  (the  Paperwork  Reduction  Act  of 
1980)  we  will  submit  a  copy  of  this 
proposed  rule  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review  of  these  information  collection 
requirements. 

Other  organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  agency  official 
designated  for  this  purpose  whose  name 
appears  in  this  preamble,  and  to  the 
Office  of  Information  and  Regulatory 
Affairs.  OMB,  New  Executive  Office 
Building  (Room  3028).  Washington.  DC 
20503,  ATTN:  Desk  Officer  for  HHS. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  13.645  Child  Welfare 
Services — State  Grants;  13.6.58.  Foster  Care 
Maintenance:  13.659,  Adoption  Assistance; 
13.679,  Child  Support  Enforcement  Program; 
13.714,  Medical  Assistance  Program;  13.808. 
Assistance  Payments-Maintenance 
Assistance;  13.810,  Assistance  Payments — 
State  and  Local  Training). 

List  of  Subjects 

45  CFR  Part  95 

Claims,  Computer  Technology,  Grant 
programs — health.  Grant  programs, 
Social  programs,  Social  security, 

45  CFR  Part  205   j 

Computer  technology.  Grant 
programs — social  programs,  Privacy, 
Public  assistance  programs.  Reporting 
and  recordkeeping  requirements. 
Wages. 

43  CFR  Part  307 

Child  support.  Computer  technology. 
Grant  programs^social  programs, 
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Reporting  and  recordkeeping 
requirements. 

D.ited:  .May  5.  1987. 
Otis  R.  Bowen. 

Secrt'lury  Department  of  Health  and  Human 


Services. 

PART  95— {AMENDED] 

For  the  reasons  set  out  in  the 
preamble,  45  CFR  Parts  95.  205  and  307 
are  proposed  to  be  amended  as  follows: 

1.  The  authority  citation  for  Subpart  F 
of  Part  95  continues  to  read  as  follows: 

Authority:  Sees.  402(a)(5).  4o2(a)|l).  1102 
and  1902(a)(4)  of  the  Socia)  Security  Act.  42 
U.S.C.  602(a)(5).  652(a)(1).  1302  and 
1396a(a)(4);  5  U.S.C.  301. 

2.  Section  95.605  is  amended  by 
revising  the  definition  of  "Advance 
planning  document"  and  "Automatic 
data  processing  services"  and  adding 
the  following  six  new  definitions  in 
alphabetical  order  as  follows: 

§  95.605  Definitions. 

*  •  •  »  • 

"Advance  Planning  Document" 
("APD"),  "Initial  advance  automatic 
data  processing  planning  document"  or 
"Initial  APD"  means  a  "Planning  APD" 
or  an  "Implementation  APD". 

"Advance  Planning  Document 
Modification  for  the  planning  or 
implementation  of  ADP  equipment  or 
services"  ("APDM")  means  a  revision  to 
the  "Planning  APD"  or  the 
"Implementation  APD"  that  is 
significant  enough  to  cause  any  of  the 
following:  A  projected  change  in  total 
approved  project  costs  for  enhanced 
matched  projects:  a  projected  change  of 
S50.000  or  10%,  whichever  is  less,  in 
total-approved  project  costs  for  regular 
matched  projects:  a  change  of  $50,000  or 
10  percent,  whichever  is  less,  in  the 
allocation  of  costs  among  project  years: 
an  extension  of  10  percent  or  more  in 
timeframes  for  projected  milestones,  or 
an  extension  of  90  days  in  timeframes 
for  projected  milestones,  whichever  is 
greater:  a  change  in  procurement 
activities:  or,  a  significant  change  in 
system  concept.  The  APDM  must 
include  an  updated  cost  benefit 
analysis. 

"Advance  Planning  Document  Update 
for  the  planning  or  implementation  of 
ADP  equipment  or  services"  or  "APDU" 
means  a  revision  to  the  "Planning  APD" 
or  the  "Implementation  APD"  that  is  not 
significant  enough  to  cause  any  of  the 
following:  A  projected  change  in  total 
approved  project  costs  for  enhanced 
matched  projects:  a  projected  change  of 
$50,000  or  10%.  whichever  is  less,  in 
total-approved  project  costs  for  regular 
matched  projects;  a  change  of  550,000  or 
10  percent,  whichever  is  less,  in  the 


allocation  of  costs  among  project  years: 
an  extension  of  10  percent  or  more  in 
timeframes  for  projected  milestones,  or 
an  extension  of  90  days  in  timeframes 
for  projected  milestones,  whichever  is 
greater;  a  change  in  procurement 
activities;  or,  a  significant  change  in 
system  concept. 

"Annually  Updated  APD"  or 
"Annually  updated  advance  automatic 
data  processing  planning  document" 
must  include: 

(a)  Pnor  related  documents.  Reference 
to  the  previously  approved  original  APD 
and  all  changes  to  the  APD  (i.e.,  APDUs 
and  APDMs), 

(b)  Project  activity  status.  (1)  Report 
of  all  major  tasks  and  milestones  in  the 
approved  "Planning  APD". 
"Implementation  APD"  or  previous 
"Annually  Updated  APDs  '  Project 
Activity  Schedule  for  the  past  year.  The 
"Annually  Updated  APD"  includes  all 
major  tasks  and  milestones  completed  in 
the  past  year  and  degree  of  completion 
for  unfinished  tasks. 

(2)  Report  of  all  project  deliverables 
completed  in  the  past  year  and  degree  of 
completion  for  unfinished  products. 

(3)  Report  of  past  and/or  anticipated 
problems  or  delays  in  meeting  target 
dates  in  the  approved  "Planning  APD", 
"Implementation  .-\PD"  orprevious 

■  .Annually  Updated  .\PD"  Project 
.Activity  Schedule  for  the  remainder  of 
the  project.  The  "Annually  Updated 
APD"  includes  an  explanation  of  the 
need  to  extend  any  major  project  target 
dates. 

(i)  Extensions  of  less  than  10  percent 
or  90  days,  which  ever  is  less,  to  the 
target  dates  for  major  tasks  and 
milestones,  constitute  APDUs  and  must 
be  submitted  as  part  of  the  "Annually 
Updated  .APD", 

(ii)  Extensions  of  more  than  10  percent 
or  90  days,  whichever  is  less,  to  the 
target  dates  for  major  tasks  and 
milestones,  constitute  APDMs  and 
require  the  approval  of  HUB  in 
accordance  with  §  95.611(c)(1). 

(c)  Project  expenditures.  (1)  A 
detailed  accounting  of  all  expenditures 
for  project  development  over  the  past 
year. 

[2]  An  explanation  of  the  differences 
between  projected  expenses  in  the 
approved  "PlanningAPD". 
"Implementation  .APD'  or  previous 
"Annually  Updated  APD"  budget  and 
actual  expenditures  for  the  past  year. 

(3j  Revisions  to  the  "Planning  APD", 
"Implementation  APD"  or  previous 
"Annually  Updated  APD  '  that  are  not 
significant  enough  to  cause  any  of  the 
following:  A  projected  change  in  total 
approved  project  costs  for  enhanced 
matched  projects;  a  projected  change  of 
S50.000  or  10%.  whichever  is  less,  in  total 


approved  project  costs  for  regular 
matched  projects;  a  change  of  $50,000  or 
10  percent,  whichever  is  less,  in  the 
allocation  of  costs  among  project  years 
constitute  APDUs.  which  must  be' 
submitted  as  part  of  the  "Annually 
Updated  APD", 

(4)  Revisions  to  the  "Planning  APD". 
"Implementation  APD"  or  previous 
"Annually  Updated  APDs"  that  are 
pignificant  enough  to  cause  a  projected 
change  in  total  approved  project  costs 
for  enhanced  matched  projects;  a 
projected  change  of  $50,000  or  10%. 
whichever  is  less,  in  total  approved 
project  costs  for  regular  matched 
projects;  a  change  of  $50,000  or  10 
percent,  whichever  is  less,  in  the 
allocation  of  costs  among  project  years 
constitute  APDMs,  which  require 
approval  in  accordance  with 
§  95.611(c)(1). 

15)  Changes  to  the  allocation  basis  in 
the  APDs  approved  cost  allocation 
methodology. 
*         •         «         *         • 

"Automatic  Data  Processing  Services" 
or  "ADP  Services"  means: 

(a)  Services  to  operate  ADP 
equipment,  either  by  agency,  or  by  State 
or  local  organizations  other  than  the 
State  agency;  and/or 

(b)  Services  provided  by  private 
sources  or  by  employees  of  the  State 
agency  or  by  State  and  local 
organizations  other  than  the  State 
agency  to  perform  such  tasks  as 
feasibility  studies,  system  studies, 
system  design  efforts,  development  of 
system  specifications,  system  analysis. 
programming,  system  conversion  and 
system  implementation  and  includes  the 
following: 

(1)  Systems  Training. 

(2)  Systems  Development, 

(3)  Site  Preparation, 

(4)  Data  Entry,  and 

(5)  Personal  services  related  to 
automated  systems  development  and 
operations  that  are  specifically 
identified  as  part  of  a  'Planning  APD" 
or  "Implementation  APD".  As  an 
example,  a  personal  service  would  be 
the  service  of  an  "expert  individual"  to 
provide  advice  on  the  use  of  ADP 
software  or  hardware  in  developing  a 
State  automated  management 
information  system. 

«        •        *        •        • 

"General  Systems  Design"  means  a 
combination  of  narrative  and  diagrams 
describing  the  generic  architecture  of  a 
system  as  opposed  to  the  detailed 
architecture  of  the  system.  For  example, 
a  general  systems  design  would  include 
a  systems  diagram;  narrative  identifying 
overall  logic  flow  and  systems  functions; 
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d  description  of  equipment  (including 
capacity)  requirements;  a  description  of 
other  resource  requirements  which  will 
be  necessary  to  operate  the  system;  a 
description  of  system  performance 
requirements;  and  a  description  of  the 
environment  in  which  the  system  will 
operate  including  how  the  system  will 
function  within  that  environment  (e.g. 
how  workers  will  interface  with  the 
system). 
•         •         *         *         * 

"Implementation  APD"  means  a 
written  plan  of  action  to  acquire  the 
proposed  ADP  services  or  equipment. 
The  "Implementation  APD"  must 
include:  A  statement  of  needs  and 
objectives;  a  requirements  analysis;  a 
feasibility  study;  a  statement  of 
alternative  considerations  including  a 
transfer  of  an  existing  system  and  an 
explanation  of  why  such  a  transfer  is 
not  feasible  if  another  alternative  is 
identified;  a  conceptual  system  design;  a 
cost  benefits  analysis;  a  personnel 
resource  statement  indicating 
availability  of  qualified  and  adequate 
staff,  including  a  project  director  to 
accomplish  the  project  objectives:  a 
detailed  description  of  the  nature  and 
scope  of  the  objectives  to  be  undertaken 
and  the  methods  to  be  used  to 
act.omplish  the  project;  the  proposed 
activity  schedule  for  the  project:  a 
proposed  budget  including  a  detailed 
estimate  of  total  project  costs  as  well  as 
a  description  of  how  this  estimate  was 
developed  (Including  a  consideration  of 
all  possible  Implementation  .'\PD 
activity  costs  (e.g.  system  conversion, 
computer  capacity  planning,  supplies, 
training,  and  miscellaneous  ADP 
expenses)  when  developing  the 
projected  project  costs.);  a  statement 
indicating  the  period  of  time  the  State 
expects  to  use  the  equipment  or  system: 
an  estimate  of  prospective  cost 
distribution  to  the  various  State  and 
Federal  funding  sources;  the  proposed 
procedures  for  distributing  costs:  and  a 
statement  setting  forth  the  security  and 
interface  requirements  to  be  employed 
and  the  backup  and  fallback 
contingency  procedures  available. 
Additional  "Implementation  APD" 
content  requirements,  for  acquisitions 
for  which  the  State  is  requesting 
enhanced  funding,  are  contained  at  45 
CFR  205.37(a)  (1)  through  (8),  45  CFR 
307.15  and  Part  11  of  the  State  Medicaid 
Manual.' 


'  f;i>pies  are  availdble  from:  Health  Care 
Kin.incins  Administration.  Room  416.  East  High 
Rise.  6325  Serunty  Blvd..  Baltimore.  Md.  21207.  301- 
5i*+-9l)50 


"Planning  APD"  means  a  document 
that  requests  FFP  to  accomplish  the 
planning  necessary  for  a  State  to 
determine  whether  it  needs  to  acquire 
ADP  equipment  or  services  and  to 
acquire  information  necessary  to 
develop  a  General  Systems  Design 
(GSD)  or  "Implementation  APD".  The 
"Planning  APD"  is  further  defined  as 
including:  A  description  of  the 
programmatic  and  organizational 
problem(s)  and/or  needs  for  which  it  is 
to  be  determined  through  the  planning 
project,  whether  and  what  ADP 
equipment  and/or  services  need  to  be 
acquired;  the  specific  objectives  to  be 
accomplished  by  the  planning  project;  a 
commitment  to  conduct  a  requirements 
analysis,  feasibility  study,  alternatives 
analysis  and  cost  benefit  analysis,  and 
to  develop  a  conceptual  system  design 
and  general  systems  design  as  part  of 
the  planning  project;  a  description  of  the 
planning  project  organization,  the 
project  plan  schedule  of  activities  and 
deliverables;  the  required  resources 
(both  State  and  contractor);  the  planning 
project  costs  and  budget;  an  estimate  of 
the  total  project  costs,  including  both  the 
cost  of  the  planning  project  and  the  cost 
of  any  eventual  ADP  equipment  and/or 
services  acquisition  (the  total  project 
cost  is  to  be  used  only  for  the  purpose  of 
determining  whether  or  not  the 
thresholds  of  |  95.611(a)  are  met);  a 
description  and  schedule  of  procurement 
activities  to  be  undertaken  in  support  of 
the  planning  project:  an  estimate  of 
prospective  cost  distribution  to  the 
various  State  and  Federal  funding 
sources;  the  proposed  procedure  for 
distributing  costs  to  the  participating 
Federal  and  State  programs;  the  cost  of 
the  GSD  should  be  specifically 
identified;  and  a  statement,  when 
enhanced  funding  is  requested  for  the 
planning  project,  that  eventual  ADP 
equipment  and/or  services  acquired  to 
meet  the  need  or  problem  which  is 
under  study,  will  meet  the  functional 
requirements  necessary  to  be  eligible  for 
enhanced  HHS  funding.  Additional 
"Planning  APD"  content  requirements, 
for  acquisitions  for  which  the  State  is 
requesting  enhanced  funding,  are 
contained  at  45  CFR  205.37(a)  (1) 
through  (8),  45  CFR  307.15  and  Part  11  of 
the  State  Medicaid  Manual. 
***** 

3.  Section  95.611  is  amended  by 
revising  paragraphs  (a),  (b),  and  (c); 
redesignating  paragraph  (d)  as 
paragraph  (e),  and  adding  a  new 
paragraph  (d)  as  follows: 

§  95.6 11     Specific  conditions  for  FFP. 

(a)  General  acquisition  requirement. 
A  State  shall  obtain  prior  written 


approval  from  the  Department  as 
specified  in  paragraph  (b)  of  this 
section,  when  it  plans  to  acquire  ADP 
equipment  or  services  with  proposed 
FFP  at  the  regular  matching  rate  that  it 
anticipates  will  have  total  acquisition 
costs  of  S200.000  or  more  in  F"ederal  and 
State  funds  over  any  twelve-month 
period,  or  $300,000  or  more  in  Federal 
and  State  funds  for  the  total  acquisition. 
A  State  shall  obtain  prior  written 
approval  from  the  Department  as 
specified  in  paragraph  (b)  of  this 
section,  when  it  plans  to  acquire  ADP 
equipment  or  services  with  proposed 
FFP  at  the  enhanced  matching  rate 
authorized  bv  45  CFR  205.35.  45  CFR 
Part  307  or  42  CFR  Part  433,  Subpart  C, 
regardless  of  the  acquisition  cost.  A 
State  shall  also  obtain  prior  written 
approval  from  the  Department  as 
specified  in  paragraph  (b)  of  this 
section,  when  it  plans  to  acquire 
noncompetitively  from  a 
nongovernmental  source  ADP 
equipment  or  services  that  cost  more 
than  S25.000  in  Federal  and  State  funds. 
The  State  shall  submit  requests  (in  the 
form  of  a  "Planning  APD"  or 
"Implementation  APD")  for  prior 
approval  signed  by  the  appropriate  State 
official,  to  the  Assistant  Secretary  for 
Management  and  Budget  (ASMB), 
Department  of  Health  and  Human 
Services.  The  State  shall  send  to  the 
ASMB  the  original  and  one  copy  of  the 
request  for  each  HHS  component,  from 
which  the  State  is  requesting  funding, 
and  one  for  the  ASMB.  The  State  must 
also  send  one  copy  of  the  request 
directly  to  each  Regional  program 
component  and  one  copy  to  the  HHS 
Regional  Director's  office. 

(b)  Specific  prior  approval 
requirements.  The  State  agency  shall 
obtain  prior  written  approval  of  the 
Department; 

(1)  For  the  "Planning  APD"  prior  to 
entering  into  contractual  agreements  or 
making  any  other  commitment  for 
acquiring  the  necessary  planning 
services; 

(2)  For  the  "Implementation  APD" 
prior  to  entering  into  contractual 
agreements  or  making  any  o;her 
commitment  for  acquisition  of  ADP 
equipment  or  services.  The  Department 
may  approve  funding  of  the 
"Implementation  APD"  in  phases.  Under 
this  approach  the  project,  including  an 
estimate  of  the  total  project  cost  would 
be  approved  initially  in  concept.  Specific 
funding  would  be  approved 
incrementally  and  contingent  upon  the 
State's  achievement  of  specified  project 
milestones. 

(3)  For  the  Request  for  Proposal  (RFP) 
for  enhanced  funding  if  HHS  specifically 
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required  prior  approval  of  the  RFP  when 
rendfTing  a  decision  on  the  "Planning 
APD"  or  "Implementation  APD". 

(4)  For  the  contract  for  regular  and 
enhanced  funding),  or  a  contract 
amendment  for  enhanced  funding,  if 
HHS  specifically  required  prior  approval 
of  the  contract  when  rendering  a 
decision  on  the  "Planning  APD"  or 
"Implementation  APD"  and  APDM. 
The  Department  will  not  approve  any 
planning  or  Implementation  APD  that 
does  not  contain  all  the  data  required  as 
defined  in  §  95.605  including 
consideration  of  systems  transfer. 

(c)  Approval  requirements.  The  State 
agency  must  submit  the  following 
documents  to  the  Department  for 
approval  of  the  following  actions: 

(1)  APDMs,  no  later  than  90  days  after 
the  occurrence  of  the  project 
modification  to  be  reported  in  the 
APDM:  and, 

(2)  Contract  amendments  (for  regular 
funding)  that  require  approval  as  a 
result  of  the  Department's  specifically 
stated  requirement  in  the  APD 
Modification  approval  letter. 

Failure  to  submit  any  of  the  above,  to 
the  satisfaction  of  the  Department,  may 
result  in  disapproval  of  the  above 
documents. 

(d)  Submission  of  other  State 
documents.  States  are  required  to 
submit  contracts  that  did  not  require 
prior  approval  under  §  95.611(bj(4), 
contract  amendments  that  did  not 
require  approval  under  §  95.6111c),  RFPs 
for  enhanced  funding  that  did  not 
require  prior  approval.  RFPs  for  regular 
funding  and  Annually  Updated  APDs  for 
HHS  information.  Submission  of  these 
documents  to  HHS  will  be  required  as 
follows: 

(1)  State  agencies  are  required  to 
submit  all  RFPs  for  enhanced  funding 
that  did  not  require  prior  approval  under 
§  95.611(b)(,3)  and  RFPs  for  regular 
funding  not  later  than  when  released  to 
the  public.  RFPs  for  regular  funding 
which  are  less  than  S50.000  and  are  an 
integral  part  of  the  approved  APD  need 
not  be  submitted. 

(2)  State  agencies  are  required  to 
submit  all  contracts  that  did  not  require 
prior  approval  under  §  95.6n(b)(4)  and 
contract  amendments  that  did  not 
require  approval  under  5  95.611(c], 
within  90  days  of  their  effective  date  (i.e. 
signature  of  the  State  contracting 
officer).  Contracts  and  contract 
amendments  for  regular  funding  which 
are  less  than  $50,000  and  are  an  integral 
part  of  the  approved  APD  need  not  be 
submitted. 

(3)  Annually  Updated  APDs  are  to  be 
submitted  to  the  Department  within  90 
days  after  the  annual  anniversary  of  the 


"Plannmg  APD'  or  "Implementation 
APD  ".  Annually  Updated  APDs,  for 
regular  funded  projects,  need  not  be 
submitted  to  DHHS  if  there  is  a  change 
of  less  than  5^5.000  or  10  *  of  the  annual 
budget,  whichever  is  less,  and  a  change 
of  lO't  or  less  in  the  total  project  costs, 
and  delays  in  meeting  project  milestones 
of  less  than  90  days  or  lO'^i  of  milestone 
dates,  whichever  is  less,  and  there  has 
been  no  change  in  the  system  concept 
and  procurement  activities.  Instead,  for 
these  projects  the  State  would  be 
required  to  submit  an  annual  statement 
certifying  that  changes  greater  than  the 
critena  listed  above  did  not  occur.  The 
format  for  the  certification  in  lieu  of  an 
Annually  Updated  APD  (for  regular 
funded  projects)  is  as  follows:  In 
accordance  with  the  provisions  of 
§  95.611(d)(3),  I  certify  that  for  the 

period to that  the 

State/County  project  identified  below 
did  not  experience  a  change  exceeding 
825,000  or  10%  of  the  project  s  annual 
budget  (whichever  is  less),  and  did  not 
experience  a  change  in  total  project 
costs  greater  than  10'^.  I  further  certify 
that  all  major  tasks  and  milestones 
contained  in  the  approved  advance 
planning  document  are  on  schedule  and 
have  experienced  delays  of  less  than  90 
days  or  lO^t  of  the  project  milestone 
dates  (whichever  is  less)  and  there  has 
been  no  change  in  the  system  concept 
and  procurement  activities." 

(4)  Documents  submitted  under 
§  95.611(dl  are  deemed  approved  if  HHS 
takes  no  action  to  disappro'.e  within  45 
days  of  receipt  by  the  ASMB.  unless 
HHS  notifies  the  State  that  HHS  needs 
additional  time  to  evaluate  the 
documents. 

Failure  to  submit  any  of  the  above 
documents,  to  the  satisfaction  of  the 
Department,  may  result  in  disapproval 
of  the  above  documents. 
*         *         •         •         # 

4.  Section  95.612  is  added  to  read  as 

follows: 

§  95.612     Disallowance  ot  Federal  Rnanclal 
Participation  (FFP). 

If  the  Department  finds  that  any 
management  information  system 
approved  or  modified  under  the 
provisions  of  §  95.611  fails  to 
substantially  comply  with  the  criteria, 
requirements,  and  other  undertakings 
prescribed  in  the  approved  advance 
planning  document  for  a  proper  and 
efficient  system,  payment  of  FFP  may  be 
disallowed.  In  the  case  of  a  suspension 
of  approval  of  an  APD  for  enhanced 
funding,  see  45  CFR  205.37(c),  307.40(a) 
and  307.35(d). 

5.  Section  95. 621  is  amended  by 
adding  a  new  paragraph  (f)  to  read  as 
follows: 


?  95.621     ADR  reviews. 

*  •  »  *  • 

(f)  ADP system  security  requirements 
and  review  process — (1)  ADP  system 
security  requirement.  State  agencies  are 
responsible  for  the  security  of  all  ADP 
projects  under  development,  and 
operational  systems  involved  in  the 
administration  of  HHS  programs.  State 
agencies  shall  determine  the  appropriate 
ADP  security  requirements  based  on 
recognized  industry  standards  or 
standards  governing  security  of  Federal 
ADP  systems  and  information 
processing. 

(2)  ADP  security  program.  State  ADP 
Security  requirements  shall  include  the 
following  components: 

(i)  Determination  and  implementation 
of  appropriate  security  requirements  as 
specified  in  paragraph  (f)(1)  of  this 
section. 

(11)  Establishment  of  a  security  plan 
and,  as  appropnate,  policies  and 
procedures  to  address  the  following 
areas  of  ADP  security: 

(A)  Physical  security  of  ADP 
resources: 

(Bj  Equipment  security  to  protect 
equipment  from  theft  and  unauthorized 
use; 

(C)  Software  and  data  security; 

(D)  Telecommunications  security; 

(E)  Personnel  security;  and 

(F)  Contingency  plans  to  meet  critical 
processing  needs  in  the  event  of  shortor 
long-term  interruption  of  service;  March 
6,  1987  54. 

(G)  Emergency  preparedness;  and, 
(H)  Designation  of  an  Agency  ADP 

security  Manager. 

(iii)  Periodic  risk  analyses.  State 
agencies  must  establish  and  maintain  a 
program  for  conducting  periodic  risk 
analyses  to  ensure  that  appropriate,  cost 
effective  safeguards  are  incorporated 
info  new  and  existing  systems.  State 
agencies  must  perform  risk  analyses 
whenever  significant  system  changes 
occur. 

(3)  ADP  system  security  reviews. 
State  agencies  shall  review  the  ADP 
system  security  of  installations  involved 
in  the  administration  of  HHS  programs 
on  a  biannual  basis.  At  a  minimum,  the 
reviews  shall  include  an  evaluation  of 
physical  and  data  security  operating 
procedures,  and  personnel  practices. 
State  agencies  shall  provide  copies  of 
ADP  s\stem  security  review  reports  to 
HHS  upon  completion. 

(4)  Costs  incurred  for  complying  with 
provisions  of  J  95.621(f)  (l)  through  (3) 
of  this  section  are  considered  regular 
administrative  costs  which  are  funded 
at  the  regular  match  rate,  unless  they 
meet  the  requirements  for  enhanced 
funding. 
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(3)  The  security  requirements  of  this 
section  apply  to  all  ADP  systems  used 
by  State  and  local  governments  to 
administer  programs  covered  under  45 
CKR  Part  95.  Subpart  F. 

6-  Section  95.699  is  added  to  read  as 
follows: 

§  95.699     Regulation  evaluation. 

HfiS  will  evaluate  the  effectiveness  of 
these  regulations  in  minimizing  burden 
and  improving  Slates'  accountability 
and  planning  for  ADP  projects,  and 
puiilish  a  Notice  of  Proposed  Rule 
Making  (NPRM)  based  on  these  findings. 
Unless  extended  or  revised  these 
regulations  will  expire  on  December  31, 
1992, 

PART  205— [AMENDED! 

7.  Section  205.35  paragraph  (c)  is 
revised  to  read  as  follows: 

§  205.25    Mechanized  claims  processing 
and  Information  retrieval  systems; 
definitions. 

(c)  The  following  terms  are  defined  at 
45  CI'R  Part  95,  Subpart  F,  §  95.605: 

"Annually  updated  advance 
automatic  data  processing  planning 
document";  "Design"  or  "System 
Design":  "Development";  "Initial 
advance  automatic  data  processing 
planning  docum.ent":  "Installation"; 
"Operation";  and,  "Software", 

8.  Section  205.37  is  amended  by 
revising  the  introductory  text  of 
p.iriigraph  (a)  to  read  as  follows: 

$  205.37    Responsibilities  of  the  Social 
Security  Administration  (SSA). 

(a)  SS.-\  shall  not  approve  the  initial 
and  annually  updated  advance 
automatic  data  processing  planning 
document  unless  the  document,  when 
implemented,  will  carry  out  the 
requirements  of  the  law  and  the 
objectives  of  Title  IV-A  (AFDC) 
Automated  Application  Processing  and 
Information  Retrieval  System  Guide. ^ 
The  initial  advance  automatic  data 
processing  planning  document  must 
include: 


PART  307— [AMENDED] 

9.  Section  307.1  paragraph  (c)  is 
revised  to  read  as  follows: 

§  307.1     Definitions. 


(c].  The  following  terms  are  defined  at 
45  CFR  Part  95.  Subpart  F,  §  95.605; 


"Advance  Planning  Document"; 
"Annually  updated  APD";  "Design"  or 
"System  Design";  "Development"; 
"Initial  APD";  "Installation"; 
"Operation";  "Requirements  Analysis"; 
and,  "Software", 

9.  Section  307.15(a)  is  revised  to  read 
as  follows: 

§  307.15    Approval  of  advance  planning 
documents  for  computerized  support 
enforcement  systems  eligible  for  90 
percent  FFP. 

(a)  Approval  of  an  APD.  Procedures 
for  APD  approval  are  specified  at  45 
CFR  95.611  (a)  through  (d).  The  Office 
shall  not  approve  or  recommend 
approval  of  the  initial  and  annually 
updated  APD  unless  the  document, 
when  implemented,  will  carry  out  the 
requirements  of  §  307.10  of  this  part  and 
the  conditions  for  APD  approval 
specified  in  this  section. 


§307.15    [Amended] 

10.  Section  307.15  (c)  and  (d)  are 

removed. 

§307.20    (Amended] 

11.  Section  307.20  (b)  and  (c)  are 
removed.        | 

§307.30    [Amended] 

12.  Section  307.30(e)  is  removed. 
March  26, 1987. 

|FR  Doc.  87-21342  Filed  9-18-87;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  171,  172,  173,  174,  175, 
176,  177,  178,  and  179 

I  Docket  HM-200,  Advance  Notice  No.  C7-61 

Hazardous  Materials  in  Intrastate 
Commerce;  Extension  of  Comment 
Period  ■ 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  Department  of 
Transportation  (DOT), 

ACTION:  Extension  of  time  to  file 

comments. 

summary:  On  June  29, 1987,  RSPA 
published  an  advance  notice  of 
proposed  rulemaking  (ANPRM)  in  the 
Federal  Register  (52  FR  24195);  Docket 
liM-200,  Notice  No.  87-6)  which 
proposes  to  extend  the  application  of 
the  DOT'S  Hazardous  Material 
Regulations  (H.MR;  49  CFR  Parts  171 
through  179]  to  all  intrastate 
transportation  of  hazardous  materials  in 
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commerce.  In  order  to  evaluate  the 
proposals  contained  in  the  ANPRM.  the 
National  LP-Gas  Association  (NLPGA) 
has  requested  that  the  comment  period 
of  the  ANPRM  be  extended  until 
November  28,  1987.  RSPA  concurs  with 
their  request  and  this  notice  extends 
that  comment  period, 

DATE:  The  date  for  filing  the  comments 
is  extended  from  September  28.  1987  to 
November  28,  1987. 

ADDRESS:  Address  comments  to  Dockets 
Unit  (DHM-30).  Office  of  Hazardous 
Materials  Transportation,  RSPA,  U.S. 
Department  of  Transportation, 
Washington,  DC  20590.  Comments 
should  identify  the  docket  and  notice 
number  and  be  submitted,  when 
possible,  in  five  copies.  Persons  wishing 
to  receive  confirmation  of  receipt  of 
their  comments  should  include  a  self- 
addressed  stamped  postcard.  The 
Dockets  Unit  is  located  in  Room  8426  of 
the  Nassif  Building,  400  Seventh  Street 
SW.,  Washington,  DC  20590.  Office 
hours  are  8:30  am  to  5:00  pm  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  A.  Gale,  Standards  Division,  Office 
of  Hazardous  Materials  Transportation. 
400  Seventh  Street  SW„  Washington, 
DC  20590,  phone:  (202)  366-^488. 

Issued  in  Washington.  DC.  on  September  16, 
1987,  under  authority  delegated  in  49  CFR 
Part  106.  Appendix  A. 
Alan  I.  Roberts 

Director.  Office  of  Hazardous  Materials 
Transportation. 

(FR  Doc,  87-21725  Filed  9-18-8:-.  845  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  650 

Atlantic  Sea  Scallop  Fishery 

agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  availability  of  an 
amendment  to  the  fishery  management 
plan  and  request  for  comments. 

summary:  NOAA  issues  this  notice  that 
the  New  England  Fishery  Management 
Council  (Council)  has  submitted 
Amendment  2  to  the  Fishery 
Management  Plan  for  Atlantic  Sea 
Scallops  for  Secretarial  review  and  is 
requesting  comments  from  the  public. 
copies  of  the  amendment  may  be 
obtained  from  the  address  below. 
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date:  Comments  on  'he  amendment 
should  be  submitted  on  or  before 
November  13,  1987. 

ADDRESS:  All  comments  should  be  sen! 
to  Richard  Roe.  Regional  Director. 
National  Marine  Fisheries  Service.  14 
Elm  Street,  Gloucester,  Massachusetts 
01930.  Clearly  mark  the  outside  of  the 
envelope  "Comments  on  Amendment  2 
to  the  Sea  Scallop  FMP." 

Copies  of  the  amendment  are 
available  upon  request  from  Douglas  G. 
Marshall.  Executive  Director.  New 
England  Fishery  Management  Council, 
S.intaug  Office  Park.  5  Broadway  (Route 
1 ).  Saugus.  Massachusetts  01906, 
FCR  FURTHER  INFORMATION  CONTACT: 
Peter  Coiosi.  Atlantic  Sea  Scallop  FMP 
Coordinator.  61 7-281 -3«KI 

SUPPLEMENTARY  INFORMATION:    The 

Magnuson  Fishery  Conservation  and 
Management  Act  (16  U.S.C.  1801  et  seq.) 
requires  that  each  regional  fishery 
management  council  submit  any  fishery 
management  plan  or  amendment  it 
p'-opares  to  the  Secretary  of  Commerce 


(Secretarv  j  for  review  and  approval  or 
disapproval.  The  Act  also  requires  that 
the  Secretary,  upon  receiving  the  plan  or 
amendment,  must  immediately  publish  a 
notice  that  the  plan  or  amendment  is 
available  for  public  review  and 
comment.  The  Secretary  considers  any 
public  comments  in  determining  whether 
to  approve  the  plan  or  amendm.ent. 
Amendment  2  specifies  adjusted 
values  for  the  30-meat  count 
n'.anagement  standard  during  the 
months  of  October  through  January  that 
are  more  consistent  with  the  actual, 
average  meat  weights,  which  decrease 
daring  the  spawning  season,  and  that 
serve  as  better  threshold  criteria  for 
focusing  m.ortality  primarily  on  the 
entering  and  all  older  year  classes.  The 
purpose  of  this  amendment  is  to  restore 
the  benefits  to  the  industry  that  would 
otherwise  have  been  temporarily 
withheld  under  the  current  management 
program,  and  thereby  provide  regulatory 
relief.  The  count  management  standard 
is  redefined  by  Amendment  2  as 


follows:  The  number  of  scallops  m  a 
one-pint  sample  (on  average]  must  be  30 
or  less  during  the  months  of  February 
through  September,  and  33  or  less  during 
the  months  of  October  through  January. 
Additionally,  the  Council  intends  that 
the  duration  and  timing  of  the 
adjustment  be  based  on  the  best 
information  available.  Accordingly,  as 
new  information  is  developed  that  might 
affect  either  the  duration  or  the  extent  of 
the  adjustment,  the  Council  will 
recommend  a  regulatory  change  to  be 
implemented  by  the  Regional  Director. 
Regulations  proposed  by  the  council 
to  implement  this  amendment  are 
scheduled  to  be  published  within  15 
days. 

(16  U.S.C.  1801  et  seq.) 

Dated:  September  16,  1987. 
Henry  R.  Beasley, 

Director.  Office  of  lute:  -wtional  Fisheries, 
National  Mariiw  Fiihe   js  Service. 
[VR  Doc  87-21744  fihd  9-16-87;  4:50  pm) 
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This   section   of   the   FEDERAL   REGISTER 
contains   documents   other   than   rules   or 
p^'oposed   rules   that   are   applicable   to   the 
pubhc    Notices   of   hearings   and 
investigations    committee   meetings,   agency 
decisions   and   rul'ngs,    delegations   of 
ai^thority,    filing    of    petitions    and 
aDpi'caticns   and   agency   statements   of 
o-ganization   and   functions   are   examples 
of   documents   appearing   in   this   section. 


DEPARTMENT  OF  AGRICULTURE 

Soil  Conservation  Servrce 

Environmental  Statement;  East  High 
Street  Critical  Area  Treatment  RC&D 
Measure,  New  York 


AGENCY:  Soil  Conservation  Service, 

rsi).\. 

ACTION:  .Notice  of  a  finding  of  no 
significant  impact. 

summary:  Pursuant  to  Section  102(2)(C) 
ui  i.he  .National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service. 
I  '.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
F.ist  High  Street  Critical  Area  Treatment 
RCMJ  Mt'asure.  Saratoga  Countv,  New 

FOR  FURTHER  INFORMATION  CONTACT: 

P<i;;l  .A   Dr.dd.  State  Cons-'rvationist. 
S'l'l  C^dnst'ivatiun  Sorvictv  !am(>s  M. 
Ilanl.'^  Frderal  Building,  100  S,  Clinton 
STf'ct,  Room  771.  Syracuse.  New  York 
l.ijt.ii.  tolephone  (315)  42,3-5521. 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings.  Paul  A.  Dodd.  State 
Conservationist,  has  determined  that  the 
preparation  of  an  environmental  impact 
statement  is  not  needed  for  this  project. 

The  measure  concerns  a  plan  to 
provide  for  reducing  critical  erosion 
along  a  road  ditch  in  the  Town  of  Malta 
whic:h  results  from  storm  water  runoff 
and  seepage  from  adjacent  farmland. 
The  integrity  of  the  adjacent  highway 
will  be  assured  through  the  installation 
of  project  measures.  The  planned  works 
of  improvement  include  the  grading  and 


shaping  of  the  road  shoulder  and  ditch 
sideslopes.  installing  filter  fabric  and 
placing  rock  riprap  in  the  channel,  and 
seeding  and  malching  of  all  disturbed 
areas. 

The  Notice  of  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  is  on  file 
and  mav  be  reviewed  by  contacting  Paul 
A.  Dodd. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.901 — Resource  Conservation  and 
Development — and  is  subject  to  the  provision 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with  State 
and  Local  officials) 

Paul  A.  Dodd. 

Slate  Conservationist. 

Date:  September  11, 1987. 
|FR  Doc.  87-21707  Filed  9-18-87;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration, 

Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews;  France  et  al 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  initiation  of 
antidumping  and  countervailing  duty 
administrative  reviews. 

SUMMARY:  The  Department  of 
Commerce  has  received  requests  to 
conduct  administrative  reviews  of 
various  antidumping  and  countervailing 
duty  orders  and  findings.  In  accordance 
with  the  Commerce  Regulations,  we  are 
initiating  those  administrative  reviews. 
EFFECTIVE  DATE:  September  21. 1907. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  L.  Matthews  or  Richard  VV. 
Moreland.  Office  of  Compliance, 
International  Trade  Administration,  U.S. 


Department  of  Commerce,  Washington. 
DC  20230;  telephone:  (202)  377-5253/ 
2786. 

SUPPLEMENTARY  INFORMATION: 


Background 

On  August  13. 1935.  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (50  FR 
32556)  a  notice  outlining  the  procedures 
for  requesting  administrative  reviews. 
The  Department  has  received  timely 
requests,  in  accordance  with  §  §  353.53a 
(a)(l),(a)(2),  (a)(3).  (a)(5).  and 
355.10(a)(1)  of  the  Commerce 
Regulations,  for  administrative  reviews 
of  various  antidumping  and 
countervailing  duty  orders  and  findings. 

Initiation  of  Reviews 

In  accordance  with  §  §  353.53a(c)  and 
355.10(c)  of  the  Commerce  Regulations, 
we  are  initiating  administrative  reviews 
of  the  following  antidumping  and 
countervailing  duty  orders  and  findings. 
We  intend  to  issue  the  final  results  of 
these  reviews  no  later  than  September 
30. 1988. 


Antidumping  duty  proceedings  and 
firms 


Periods  to  be 
reviewed 


Industrial  Nitrocellulose  (ror«  France: 

SNPE ; 

High  Cauacily  Pagers  from  J^n; 

Matsushita 

NEC 

Steel  wire  rope  from  Japan: 

Chrysanthemum/ Ataka 

Chrysanthemum/C.  Itoh 

Chrysanthemum/Kent-Moore  Japan 

Chrysanthemum/Watanab*  Trading 

Daiyu  Kogyo  (Dia  Steel  Wfe) 

Dia  Kogyo 

Dia  steel  Wire/J.  Gerber. 

Hannan/Far  East 

Hannan  Rope  

Hannan  Wire  Rope/Higaslishiba. 


Higashishlba 

Kawatetsu  Wire/Taisei  Int 

KokoKu/ Ataka 

Kokoku/C  Itoh 

Kokoku/ltolaka 

Kokoku/Kanemalsu-Gosh  i 


Kokoku/Kohshin 

10/01/82-03/31/84 
Kokoku^Maruka  Machiner 

Kokoku/Nichimen 

Kokoku/Nissho-lwai 


Kokoku/Shibamoto 

Kokoku/Shinkyo  Shoji  (Sifnsho)., 


Kokoku/U  N  A 

Sanyo  Bussan 

Sanyo  Shokai  (Sanyo  C^..  Ltd.)/J. 

Gerber 

Shinko      Wire      Rope/K^nemalsu- 

Gosho 

Shinyo  Wire  Rope/Nisshd-lwai. 


Shinyo  Ropes/Higashishil>a.. 
Shinyo  Ropes/Var>guard.. 


08/01/86-07/31/87 

08/01/86-07/31/87 
08/01/86-07/31/87 

10/01/82-09/30/84 
10/01/82-09/30/84 
10/01/82-09/30/84 
10/01/82-09/30/84 
02/01/82-02/28/83 
02/01/82-02/28-83 
03/01/75-03/31/78 
10/01/82-09/30/84 
02/01/82-09/30/84 
11/01/74-03/31/78 
10/01/82-09/30/84 
02/01/82-09/30-84 
08/01/75-02/28/83 
01/01/77-09/30/80 
01/01/77-09/30/80 
01/01/77-09/30/80 
04/01/78-09/30/80 
10/01/83-03/31/84 
01/01/77-09/30/80 

04/01/78-09/30/80 
04/01/78-09/30/80 
04/01/78-09/30/80 
10/01/82-03/31/84 
01/01/77-09/30/80 
04/01/78-09/30/80 
10/01/82-03/31/84 
04/01/78-09/30/80 
02/01/82-02/28/83 

10/01/75-03/31/79 

01/01/83-09/30/84 
01/01/75-03/31/78 
10/01/82-09/30/84 
03/01/83-09/30-84 
10/01/83-03/31/84 
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Antidumping  duly  pfoccedmgs  and 
firms 


Shinyo  Ropes/Yutoku 

Teikoku/C  iloh 

Terkoku/Kanematsu-Gosho 

Teikoku/Okura  Trading 

TeikotvLi/ Sakai   

Teikoku/Shinko  SliO|i  (Shinko  Wire 
Cofp  ) „ 

TeikoKu/Showa  Boeki 

Teikoku/Taisei  Infl 

Tokyo  Rope/Alaska  Boeki 

Tokyo  Rope/At.ika      

Tokyo  Rope/Miisubisrn  Corp  

Uiuon  Wire  Rope  Sanyo  Sussan 

Tupered  Roller  Beannos   Four  irKhes 

■Of  Less  in  Outside   Diameter,   and 

Certain  Components  Tnereol,  from 

Japan 

Isuzu 

Koyo  Seiko 

Nachi  Fujikoshi _. 

Nippon  Seiko 

Nissan 

Toyota 

Candles  from  ttie  Peoples  Republic 

ol  China  P  8  C  Enlerp-ses 

Pioto  albums  and  tillef  pages  from 

the  Republic  ol  Korea 

Ace  Trading 

Anjun 

Bowon 

Chungwoo 

Costco  WhotesalG 

Daechun  Silup „„__ 

Deho  Industries 

Eun  Jeong  Trading 

G  I   Corporation 

Gyeongiin   „ 

Hankook  Trading 

Hansang 

Honey  Stationefy 

J  8  C  Int  I „ 


Korea  Trading  Int'l 

Lee  Tung 

Metro  Industrial 

Nam  Doo  T.-ading 

Scaidecor      

Seoul  General  Stationeiy.. 

Stnhan  Trading 

Sooier  Studios 

Sung  III 

Sungshim 

Tradepowef 

Universal 


Periods  to  be 
reviewed 


10/01/82-09/30/84 
04/01/78-01/31/82 
12/01/76-01/31/82 
12/01/76-01/31/82 
12/01/76-01/31/82 

12/01/76-01/31/82 
04/01/78-01/31/82 
12/01/76-01/31/82 
10/01/74-09/30-81 
04/01/78-09/30-84 
04/01/78-02/28/83 
02/01/82-09'30-84 


08/01/86-07/31/87 
06/01/86-07/31/87 
08/01/86-07/31/87 
08/01/86-07/31/87 
08/01/86-07/31/87 
08/01/86-07/31/87 

02/19/86-07/31/87 


07/16/85-1 
07/16/85-1 
07/16/85-1 
07/16/85-1 
07/16/85-1 
07/16/85-1 
07/16/85-1 
07/16/85-1 
07/16/85-1 
07/16/85-1 
07/16/85-1 
07/16/85-1 
07/16/85-1 
07/16/85-1 
07/16/85-1 
07/16/85-1 
07/16/85-1 
07/16/85-1 
07/16/85-1 
07/16/85-1 
07/16/85-1 
07/16/85-1 
07/16/85-1 
07/16/85-1 
07/16/85-1 
07/16/85-1 


1/30/86 
1/30/86 
1/30/86 
1/30/86 
1/30/86 
1/30/86 
1/30/86 
1/30/86 
1/30/86 
1/30/86 
1/30/86 
1/30/86 
1/30/86 
1/30/86 
1/30/86 
1/30/86 
1/30/86 
1/30/86 
1/30/86 
1/30/86 
1/30/86 
1/30/86 
1/30/86 
1/30/86 
1/30/86 
1/30/86 


Counlefvaiiing  duty  proceedings 


Periods  to  be 
reviewed 


Live  Swine  trom  Canada 

Low-Fuming  Brazing  Copt^er  Rod  and 
Wire  (rom  New  Zealand    


04/01/86-03/31/87 
08/01/86-07/31/87 


Interested  parties  are  encouraged  to 
submit  applications  for  administrative 
protective  orders  as  early  as  possible  in 
the  review  process. 

These  initiations  and  this  notice  are  in 
accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1675(a))  and 
§§  353.53a(c)  and  355.10(c)  of  the 
Commerce  Regulations  (19  CFR 
353.53a(c).  355.10(c)). 
Gilbert  B,  Kaplan, 

Dppiity  Assistant  Secretary  for  Import 
Aiimlnislration. 

Date:  September  12. 1987. 
jFR  Doc.  87-21719  Filed  9-18-87;8:45am| 
BILLING  COPE  3610-DS-M 


(A-4 12-602  J 

Antidumping  Duty  Order;  Certain 
Forged  Steel  Crankshafts  From  the 
United  Kingdom 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice. 

summary:  In  separate  investigations 
concerning  certain  forged  steel 
crankshafts  (CFSC)  from  the  United 
Kingdom  (U.K.).  the  U.S.  Department  of 
Commerce  (the  Department)  and  the 
U.S.  International  Trade  Commission 
(ITC)  determined  that  CFSC  from  the 
U.K.  are  being  sold  at  less  than  fair 
value  and  that  imports  of  CFSC  from  the 
U.K.  are  materially  injuring  a  U.S. 
industry. 

Therefore,  based  on  these  findings,  all 
unliquidated  entries  of  CFSC  from  the 
U.K.  which  were  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  May  13, 1987,  the  date  on  which 
the  Department  published  its 
"Preliminary  Determination"  notice  in 
the  Federal  Register,  will  be  liable  for 
the  possible  assessment  of  antidumping 
duties.  Further,  a  cash  deposit  of 
estimated  antidumping  duties  must  be 
made  on  all  such  entries,  and 
withdrawals  from  warehouses,  for 
consumption  made  on  or  after  the  date 
of  publication  of  this  antidumping  duty 
order  in  the  Federal  Register. 
EFFECTIVE  DATE:  September  21.  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Loc  Nguyen.  Office  of  Investigations,  or 
William  Matthews,  Office  of 
Compliance.  377-0167  or  377-3601, 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue  .\W.,  Washington, 
DC  20230. 

SUPPLEMENTARY  INFORMATION:  The 

products  covered  by  this  investigation 
are  forged  carbon  or  alloy  steel 
crankshafts  with  a  shipping  weight 
between  40  and  750  pounds,  whether 
machined  or  unmachined.  These 
products  are  currently  classified  under 
items  660.6713.  660.6727.  660.6747, 
660.7113,  660.7127  and  660.7147  of  the 

Tariff  Schedules  of  the  United  States 
Annotated  (TSUSA).  Neither  cast 
crankshafts  nor  forged  crankshafts  with 
shipping  weights  of  less  than  40  pounds 
or  greater  than  750  pounds  are  subject  to 
this  investigation. 

In  accordance  with  section  733  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act) 
(19  U.S.C.  1673b).  on  May  7,  1987,  the 
Department  made  its  preliminary 
determination  that  there  was  reason  to 
believe  or  suspect  that  CF'SC  from  the 


U.K.  were  being  sold  at  less  than  fair 
value  (52  FR  1800.  May  13. 1987).  On 
August  26, 1987,  the  Department  made 
its  final  determination  that  these 
imports  are  being  sold  at  less  than  fair 
value  (52  FR  32951.  September  1, 1987). 

On  September  9. 1987.  in  accordance 
with  section  735(d)  of  the  Act  (19  U.S.C. 
1673(d)],  the  ITC  notified  the 
Department  that  such  imports  are 
materially  injuring  a  U.S.  industry. 

Therefore,  in  accordance  with 
sections  736  and  751  of  the  Act  (19 
U.S.C.  1673e  and  1675).  the  Department 
directs  U.S.  Customs  officers  to  assess, 
upon  further  advice  by  the 
administering-authority  pursuant  to 
section  736(a)(1)  of  the  Act  (19  U.S.C. 
1673e(a)(l)].  antidumping  duties  equal  to 
the  amount  by  which  the  foreign  market 
value  of  the  merchandise  exceeds  the 
United  States  price  for  all  entries  of 
CFSC  from  the  U.K.  These  antidumping 
duties  will  be  assessed  on  all 
unliquidated  entires  fo  CFSC  from  the 
U.K.  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
May  13, 1987,  the  date  on  which  the 
Department  published  its  "Preliminary 
Determination"  notice  in  the  Federal 
Register. 

On  and  after  the  date  of  publication  of 
this  notice,  U.S.  Customs  officers  must 
require,  at  the  same  time  as  importers 
would  normally  deposit  estimated  duties 
on  this  merchandise,  a  cash  deposit  of 
14.67  percent,  equal  to  the  estimated 
weighted-average  antidumping  duty 
margin. 

This  determination  constitutes  an 
antidumping  duty  order  with  respect  to 
CFSC  from  the  U.K..  pursuant  to  section 
736  of  the  Act  (19  U.S.C.  1673e)  and 
§  353.48  of  the  Commerce  Regulations 
(19  CFR  353.48).  We  have  deleted  from 
the  Commerce  Regulations,  Annex  I  of 
19  CFR  Part  353,  which  listed 
antidumping  duty  findings  and  orders 
currently  in  effect.  Instead,  interested 
parties  may  contact  the  Central  Records 
Unit.  Room  B-099,  Import 
Administration,  for  copies  of  the 
updated  list  of  orders  currently  in  effect. 

Notice  of  Re\  ipw 

in  accordance  with  section  751(a)(1) 
of  the  Act  [19  U.S.C.  1675(a)(l)J,  the 
Department  hereby  gives  notice  that,  if 
requested,  it  will  commence  an 
administrative  review  of  this  order.  For 
further  information  regarding  this 
review,  contact  William  Matthews  at 
(202)  377-3601. 

This  notice  is  published  in  accordance  with 
section  736  of  the  Act  (19  U.S.C.  1673e)  and 
§  353.48  of  the  Commerce  Regulations  (19 
CFR  353.48). 
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Gilbert  B.  Kaplan, 

Deputy  Assistant  Secretary  for  Import 

Ailrniiuslration. 

|FR  Doc.  87-21-18  Filed  9-18-87;  8:45  am) 

BILLIMG  CODE  3S10-OS-M 

CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Interagency  Committee  on  Cigarette 
and  Little  Cigar  Fire  Safety;  Technical 
Study  Group  Meeting 

AGENCV:  Interagency  Committee  on 
Ciyarf'tte  and  Little  Cigar  Fire  Safety. 
ACTIOM:  Notice  of  meeting. 

summary:  The  Technical  Study  Group 
on  Cigarette  and  Little  Cigar  Fire  Safety 
will  meet  on  September  21, 1987,  in 
Washington.  DC,  to  review  and  approve 
a  draft  of  its  final  technical  report. 

DATE:  The  meeting  will  be  on  September 
21.  1987,  from  9;30  to  5:30  p.m. 
DATES:  The  meeting  will  be  in  Room 
3n3.-\.  Hubert  Humphrey  Building,  200 
Indi'pendence  .Avenue  SW., 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

M.s  Tt-rn  fSuy;.;.--.  Officp  ot  I'rogrcim 
Management  and  Budget.  Consumer 
['roduct  Safety  Commission, 
Washington.  DC.  20207:  telephone  (301) 

492-65.54- 

SUPPLEMENTARV  INFORMATION:  The 

Cigarette  Safety  Act  of  1984  (Pub.  L.  98- 
567,  98  Stat.  2925.  October  30,  1984:  as 
amended  by  sec.  110.  Pub.  L.  99-591) 
created  the  Technical  Study  Group  on 
Cigarette  and  Little  Cigar  Fire  Safety  to 
prepare  a  final  technical  report 
concerning  the  technical  and 
commercial  feasibility  of  developing 
cigarettes  and  little  cigars  with  minimum 
propensity  to  ignite  upholstered 
furniture  and  mattresses. 

The  Technical  Study  group  will  meet 
on  September  21,  1987,  to  review  and 
approve  a  draft  of  the  final  technical 
report  specified  by  the  Cigarette  Safety 
Act  of  1984,  as  amended.  The  meeting 
v\i!l  be  open  to  observation  by  the 
public,  but  only  members  of  the 
Technical  Study  Group  may  participate 
in  the  discussion.  Persons  desiring  to 
obtain  a  copy  of  the  draft  report  to  be 
considered  at  the  meeting  of  September 
21,  1987,  should  write  or  call  Ms.  Terri 
Buggs,  Office  of  Program  Management 
and  Budget,  Consumer  Product  Safety 
Commission,  Washington.  DC.  20207. 
The  draft  is  available  without  charge. 


and  may  be  changed  by  the  technical 
report  specified  by  the  Cigarette  safety 
Act,  as  amended. 

Dated:  September  15. 1987. 
Sadye  E.  Dunn, 

Secretary.  Consumer  Product  Safely 
Commission. 

|FR  Doc.  87-21869  Filed  9-18-87;  8:45  am] 
BILLING  CODE  63SS-01-M 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Air  Force 

Meeting;  Conrmunity  College  of  the  Air 
Force  (CCAF  Board  of  Visitors) 

The  Community  College  of  the  Air 
Force  Board  of  Visitors  will  hold  a 
meeting  on  October  27,  1987  at  8:00  a.m., 
and  on  October  28, 1987  at  8:00  a.m.,  in 
the  Conference  Room.  Room  203, 
Building  900,  located  at  Randolph  Air 
Force  Base.  San  Antonio,  Texas. 

The  meeting  is  open  to  the  public. 

Agenda  items  include:  Briefings  by  Air 
Training  Command  (ATC)  staff  agencies 
on  the  ATC  training  mission  to  include  a 
tour  of  selected  CCAF  system  schools 
and  agencies  at  Lackland  Air  Force 
Base,  State  of  the  College,  CCAF  Course 
Analysis  and  Degree  Program 
Development.  1989-90  CCAF  Catalog, 
CCAF's  Interface  with  Professional 
OrganizationB,  Documentation  Fraud, 
Advancement  and  Assessment 
Procedures,  and  a  briefing  on 
Professional  Military  Education 
Curriculum  Review. 

For  further  information,  contact  Major 
Peter  Macchia,  Jr.,  (205)  293-7937, 
Community  College  of  the  Air  Force, 
Maxwell  Air  Force  Base,  Alabama 
36112-6655. 
Palsy  J.  Conner, 

A  I'r  Force  Federal  Register  Liaison  Officer. 
|FR  Doc  87-21731  Filed  9-18-87:  8:45  am] 
BILLING  CODE  3910-01-M 


DEPARTMENT  OF  ENERGY 

Assistant  Secretary  for  International 
Affairs  and  Energy  Emergencies 

Proposed  Subsequent  Arrangement; 
European  Atomic  Energy  Community 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160)  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Additional  Agreement  for 
Cooperation'between  the  Government  of 


the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EURATOM)  concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreement  involves  approval  for  the 
return  of  10  kilograms  of  irradiated 
research  reactor  fuel  of  US  origin  from 
the  FRM  reactor  in  the  Federal  Republic 
of  Germany  for  reporcessing  and  storage 
at  Department  of  Energy  facilities.  The 
return  of  highly  enriched  uranium  (HEU) 
is  consistent  with  U.S.  nonproliferation 
policy  in  that  it  serves  to  reduce  the 
amount  of  HEU  abroad. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice.  For  the  Department  of  Energy. 

Date:  September  8.  1987. 
George  |.  Bradley,  Jr., 
Principal  Deputy  Assistant  Secretary  for 
International  Affairs  and  Energy 
Emergencies. 

|FR  Doc.  87-21700  Filed  9-18-8":  8:45  am] 
BILUNG  CODE  64S0-01-M 


Proposed  Subsequent  Arrangement; 
European  Atomic  Energy  Community 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160)  notice  is  hereby  f^i\en  of  a 
proposed  "subsequent  arrangement" 
under  the  Additional  Agreement  for 
Cooperation  between  the  Government  of 
the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EUR.ATOM)  concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreement  involves  approval  for  the 
return  of  20  kilograms  of  irradiated 
research  reactor  fuel  of  U.S.  origin  from 
the  Orphee  reactor  in  France  for 
reprocessing  and  storage  at  Department 
of  Energy  Facilities.  The  return  of  highly 
enriched  uranium  (HEU)  is  consistent 
with  U.S.  nonproliferation  policy  in  that 
it  serves  to  reduce  the  amount  of  HEU 
abroad. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954.  as  amended. 
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it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimicdl  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy. 
Date  Scptrniber  14,  1987, 
George  J.  Bradley.  Jr.. 

Principal  Deputy  Assistant  Secretary  for 

International  Affairs  and  Energy 

Emergencies. 

|FR  Doc.  87-21701  Filed  9-18-67;  8:45  am] 

BILLING  CODE  6450-0 1-M 
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Proposed  Subsequent  Arrangement; 
European  Atomic  Energy  Community 
and  Japan 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160)  notice  is  hereby  gi\en  of  a 
proposed  "subsequent  arrangement" 
under  the  Additional  Agreement  for 
Cooperation  between  the  Government  of 
the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EURATOM)  concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended,  and  the 
Agreement  for  Cooperation  between  the 
Government  of  the  United  States  of 
America  and  the  Government  of  Japan 
concerning  Civil  Uses  of  Atomic  Energy. 
as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involve  approval  of  the 
following  retransfer:  RTD/EU  (JA)-95, 
for  the  transfer  of  4.6  grams  of  uranium 
enriched  to  19.72  percent  in  the  isotope 
uranium-235  from  Japan  to  the  United 
Kingdom  for  irradiation  and 
examination  of  fission  gasses  in 
gadolinium-uranium  oxide  fuels. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy. 
Dijte  September  14. 1987, 
George  J.  Bradley,  Jr.. 

Principal  Deputy  Assistant  Secretary  For 

International  Affairs  and  Energy 

Emergencies. 

|FR  Doc.  87-21702  Filed  9-18-87:  8:45  am] 

BILLING  CODE  6450-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER86-674-001  et  al.l 

Electric  Rate  and  Corporate 
Regulation  Filings;  Duke  Power  Co.  et 
al. 

September  16.  1987. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1  Duke  Power  Co. 

[Docket  \o.  ER8&-674-001 1 

Take  notice  that  on  August  24, 1987, 
Duke  Power  Company  tendered  for 
filing  a  refund  report  in  compliance  with 
Commission  Order  dated  July  22. 1987. 

Copies  of  this  filing  have  been  served 
upon  all  parties  affected  by  this  filing 
and  North  Carolina  Utilities 
Commission,  the  Public  Service 
Commission  of  South  Carolina  and 
Southeastern  Power  Administration. 

Comment  date:  October  1,  1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Puget  Sound  Power 
(Docket  No.  ER87-634-00G] 

Take  notice  that  on  September  11, 
1987.  Puget  Sound  Power  (Puget) 
tendered  for  filing  pursuant  to  18  CFR 
35.30(c)  and  revised  Average  System 
Cost  (ASC)  methodology  which  was 
approved  by  the  Federal  Energy 
Regulatory  Commission  effective 
October  1,  1984,  the  calculation  of 
Average  System  Cost  (ASC)  for  Puget 
for  the  exchange  period  effective 
February  1,  1987,  through  May  31,  1987. 

Comment  date:  October  1.  1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Pacific  Power  &  Light  Co  .  An 
Assumed  Business  Name  of  PacifiCorp 

[DoclM-t  \o.  ERa7-633-000] 

Take  notice  that  on  September  10, 
1987.  Pacific  Power  &  Light  Company 
(Pacific),  an  assumed  business  name  of 
PacifiCorp,  tendered  for  filing,  in 
accordance  with  §  35.30  of  the 
Commissions  Regulations,  Pacific's 
Revised  Appendix  1  for  the  state  of 
Oregon  and  Bonneville  Power 
Administration's  (Bonneville) 
Determination  of  Average  System  Cost 
(ASC)  for  the  state  of  Oregon 
(Bonneville's  Docket  No.  5-A1-8701). 
The  Revised  Appendix  1  calculates  the 
ASC  for  the  state  of  Oregon  applicable 
to  the  exchange  of  power  between 
Bonneville  and  Pacific, 

Pacific  requests  waiver  of  the 
Commissions  notice  requirements  to 
permit  this  rate  schedule  to  become 
effective  January  8,  1987,  which  it  claims 
is  the  date  of  commencement  of  service. 


Copies  of  the  filing  were  supplied  to 
Bonneville,  the  Public  Utility 
Commission  of  Oregon,  and  Bonneville's 
Direct  Service  Industrial  Customers. 

Comment  date:  October  1. 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Southern  California  Edison  Co. 
[Docket  .\o.  ER87-635-000) 

Take  notice  that  on  September  11, 
1987.  Southern  California  Edison 
Company  (Edison)  tendered  for  filing 
changes  of  monthly  carrying  charges 
under  the  provisions  of  the  Power  Sales 
Agreement  among  Edison,  Arizona 
Public  Service  Company,  Nevada  Power 
Company.  Tucson  Gas  and  Electric 
Company  (now  known  as  Tucson 
Electric  Power  Company),  and  Arizona 
Power  Pooling  Association,  Inc..  as 
embodied  in  Rate  Schedule  FERC  .No. 
92,  and  a  change  of  rate  for  transmission 
service  under  the  provision  of  the 
Edison-APP.^  Transmission  Service 
Agreement  as  embodied  in  Rate 
Schedule  FERC  No.  93. 

Edison  requests  waiver  of  the 
Commission's  prior  notice  requirement 
and  an  effective  date  for  these  rate 
changes  of  January  1,  1985,  January  1, 

1986,  and  January  1,  1987.  respectively, 
for  Rate  Schedule  FERC  No.  92  and  an 
effective  date  of  January  1. 1987,  for 
Rate  Schedule  FERC  No.  93. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  October  1. 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Southern  California  Eklison  Co. 
[Docket  No.  ER87-636-000] 

Take  notice  that  on  September  11. 

1987,  Southern  California  Edison 
Company  tendered  for  filing  pursuant  to 
§  35.15  of  the  Federal  Energy  Regulatory 
Commission's  Regulations  under  the 
Federal  Power  Act.  a  Notice  of 
Cancellation  of  Rate  Schedule  FERC  No. 
184,  Edison-Salt  River  Project 
Interruptible  Transmission  Service 
Agreement  Between  Southern  California 
Edison  Company  and  Salt  River  Project 
Agricultural  Improvement  and  Power 
District  (Agreement). 

Inasmuch  as  all  obligations  under  this 
Agreement  have  terminated.  Edison 
respectfully  requests  waiver  of  prior 
notice  requirements  and  asks  the 
Commission  to  assign  an  effective  date 
of  April  26.  1987,  to  the  cancellation  of 
Rate  Schedule  FERC  No.  184. 

Copies  of  this  filing  have  been  served 
upon  each  person  designated  on  the 
official  service  list  in  this  proceeding. 


BEST  COPY  AVAl! 


ARl  P 

/    «  i_  L_  ■_ 
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Comment  date:  October  1, 1987,  in 
accordance  with  Standard  Paragraph  E 
.it  the  end  of  this  document. 

6.  Southern  California  Edison  Co. 

|Do(  kel  No.  ER87-637-00<)| 

Take  notice  that  on  September  11, 
1987.  Southern  California  Edison 
Company  tendered  for  filing,  pursuant  to 
§  35.15  of  the  Federal  Energy  Regulatory 
Commission's  Regulations  under  the 
F'ederal  Power  Act.  a  Notice  of 
Cancellation  of  Rate  Schedule  FERC  No. 
186.  Edison-Citizens  Short-Term  Service 
Agreement  Between  Southern  California 
Edison  Company  and  Citizens  Utilities 
Company  (Agreement). 

Inasmuch  as  all  obligations  under  this 
Agreement  have  terminated,  Edison 
respectfully  requests  waiver  of  prior 
notice  requirements  and  asks  the 
Commission  to  assign  an  effective  date 
of  October  1. 1986.  to  the  cancellation  of 
Rate  Schedule  FERC  No.  186. 

Copies  of  this  filing  have  been  served 
upon  each  person  designated  on  the 
official  service  list  in  this  proceeding. 

Comment  date:  October  1, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Slantiard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  VVashingtori, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
;\ny  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
msppclinn. 
K.'nneth  F  Plun-.b. 
St't.it'lary. 
IFR  One  fl--2iri3  Filed  9-18-87;  8:45  am] 
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!  Docket  Nos.  CP87-512-000  et  al.l 

Natural  Gas  Certificate  Filings; 
Souttiern  Natural  Gas  Co.  et  al. 

1  dke  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  Southern  Natural  Gas  Co. 
(Docket  No.  CP8^-512-000l 

September  15.  1987. 

Take  notice  that  on  August  27. 1987, 
Southern  Natural  Gas  Company 
(Southern).  P.O.  Box  2563.  Birmingham, 
Alabama  35202-2563.  filed  in  Docket  No. 
CP87-512-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
limited-term  certificate  of  public 
convenience  and  necessity  authorizing 
for  a  term  to  expire  September  30. 1989, 
the  transportation  of  natural  gas  for 
Arco  Oil  and  Gas  Company,  Division  of 
Atlantic  Richfield  Company  (Arco),  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Southern  proposes  to  transport  on  an 
interruptible  besis  up  to  98.000  MMBtu 
of  gas  per  day  on  behalf  of  Arco  in 
accordance  with  the  terms  and 
conditions  of  a  transportation  agreement 
between  Southern  and  Arco  dated  June 
16, 1987.  It  is  slated  that  the  gas  would 
be  produced  by  Arco  in  Matagorda 
Island  Blocks  703  and  710,  offshore 
Texas.  It  is  further  stated  that  Arco 
would  cause  ges  to  be  delivered  to 
Southern  for  transportation  at  the 
existing  subsea  interconnection  between 
the  16-inch  lateral  pipeline  extending 
from  Matagorda  Island  Block  703  to 
Matagorda  Island  Block  686  and  the 
facilities  of  the  Matagorda  offshore 
Pipeline  System  (MOPS)  located  in 
Block  686. 

Southern  indicates  that  it  would 
transport  the  gas  through  MOPS  and 
make  redeliveries  to  Arco  at  existing 
interconnections  of  the  facilities  of 
MOPS  and  Houston  Pipeline  Company, 
MOPS  and  Florida  Gas  Transmission 
Company,  and  MOPS  and  Northern 
Natural  Gas  Company  all  located  in 
Refugio  County.  Texas.  Southern  has  not 
indicated  the  ultimate  users  of  this  gas 
or  the  volume  of  gas  to  be  delivered  at 
the  various  redelivery  points. 

Southern  proposes  to  charge  Arco  a 
transportation  rate  of  5.0  cents  for  each 
MMBtu  of  gas  redeliverered  by 
Southern.  Southern  also  proposes  to 
redeliver  an  equivalent  quantity  of  gas 
less  0.7  percent  of  such  amount  which 
would  be  deemed  to  be  used  as 
company-use  gas  and  system 
unaccounted-for  gas  losses,  less  any  and 
all  shrinkage,  fuel  or  loss  resulting  from 
or  consumed  in  the  processing  of  gas 
and  less  Arco's  pro-rata  share  of  the  fuel 
required  to  operate  the  compression 
facilities  located  in  Matagorda  Island 
Block  686. 

Southern  states  that  Arco  and 
Southern  have  entered  into  a  Settlement 
Agreement  which  resolves  certain 
disputes  regarding  the  proper 
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interpretation,  applicability,  and 
enforceability  of  particular  provisions  of 
certain  gas  purchase  contracts.  It  is 
further  stated  that  the  proposed 
transportation  service  is  part  of  the 
consideration  upon  which  Arco  agreed 
to  fully  release  Southern  from  liability 
for  all  post  claims  of  Arco  against 
Southern  under  such  gas  purchase 
contracts  and  to  grant  Southern 
considerable  future  relief  under  such 
contracts.  Southern  states  that  the  terms 
and  provisions  of  the  Settlement 
Agreement  are  subject  to  an  agreement 
of  confidentiality  between  the  parties. 
Southern  states  that  the  proposed 
transportation  service  would  assist  Arco 
in  selling  gas  reserves  on  the  spot 
market  that  might  otherwise  be  shut-in. 

Comment  date:  October  6,  1987.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Natural  Gas  Pipeline  Co.  of  America 
[Docket  Nos.  CP8&-1 36-010.  CP86-43ft-002l 
September  15.  1987. 

Take  notice  that  on  September  8. 1987, 
Natural  Gas  Pipeline  Company  of 
America  (petitioner).  701  East  22nd 
Street,  Lombard,  Illinois.  60148.  filed  in 
Docket  No.  CP86-136-010.  a  petition  to 
amend  the  orders  issued  May  1. 1986.  as 
amended  November  7,  1986.  and  April 
30.  1987,  and  in  Docket  No.  CP86-438- 
002.  a  petition  to  amend  the  order  issued 
March  13.  1987,  pursuant  to  section  7  of 
the  Natural  Gas  Act.  Petitioner  seeks 
authority  to  extend  the  term  until  April 
30, 1989.  of  its  transportation  services 
for  USl  Chemicals  Co..  Inc.  (USI) 
authorized  at  Docket  Nos.  CP86-136- 
000.  as  amended  and  CP86-438-000  and 
add  a  receipt  point  in  Custer  County. 
Oklahoma  to  its  service  for  USI 
authorized  at  Docket  No.  CP86-438-O00. 
all  as  more  fully  set  forth  in  the  petitions 
which  are  on  file  with  the  Commission 
and  open  to  public  inspection. 

Petitioner  indicates  that  in  Docket  No. 
CP86-136-000,  as  amended,  it  is 
currently  authorized  to  transport  up  to  a 
maximum  of  25.0  billion  Btu  per  day  for 
USI  for  use  at  its  Morris.  Illinois  plant 
until  the  earlier  of  April  30.  1988.  or  the 
date  on  which  petitioner  accepts  a 
blanket  certificate  under  Order  No.  436. 

Petitioner  indicates  that  in  Docket  No. 
CP86-136-000.  as  amended,  it  is 
currently  authorized  to  transport  up  to  a 
maximum  of  25.0  billion  Btu  per  day  for 
USI  for  use  at  its  Morris,  Illinois  plant 
until  the  earlier  of  April  30. 1988.  or  the 
date  on  which  petitioner  accepts  a 
blanket  certificate  under  Order  No.  436. 

Petitioner  proposes  pursuant  to 
Article  VllI  of  the  gas  transportation 
agreement  dated  June  28.  1985,  as 
amended,  between  petitioner  and  USI 
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(then  known  as  Northern  Petrochemical 
Company)  to  extend  the  term  of  the 
agreement  until  April  30. 1989.  No  other 
changes  are  proposed. 

{Petitioner  indicates  that  in  Docket  No. 
CP86-438-0(m.  it  is  currently  authorized 
to  transport  up  to  a  maximum  of  18.0 
billion  Btu  per  day  for  USI  for  use  at  its 
Clmton,  Iowa  plant  until  the  earlier  of 
March  13,  1988,  or  the  date  on  which 
Petitioner  accepts  a  blanket  certificate 
under  order  No.  436. 

Petitioner  now  proposes  pursuant  to 
Article  VIII  of  the  gas  transportation 
agreement  dated  March  21.  1986, 
between  petitioner  and  USI  {then  known 
as  Norchem,  Inc.)  to  extend  the  term  of 
the  agreement  until  April  30.  1989. 

Petitioner  and  USI  also  propose  to 
add  a  receipt  point  in  Custer  County, 
Oklahoma  to  the  service  authorized  at 
Docket  No.  CP86-43&-000,  Petitioner 
requests  one  other  change  in  the 
previously  authorized  service.  Petitioner 
indicates  that  under  the  present 
authorization,  it  reduces  the  volumes 
delivered  to  USI  by  an  amount  equal  to 
fuel  consumed  and  lost  and 
unaccounted  for  as  provided  by  the 
original  transportation  agreement. 
Petitioner  not  indicates  that  pursuant  to 
an  amendment  dated  June  25,  1987, 
petitioner  would  at  its  option  either 
reduce  the  volumes  of  gas  delivered  to 
compensate  for  fuel  and  lost  and 
unaccounted  for  or  institute  a  monetary 
charge  for  fuel  and  lost  and 
unaccounted-for  gas  calculated  bv 
multiplying  the  volume  of  gas  that  would 
otherwise  be  deducted  by  petitioner's 
weighted  average  cost  of  gas  for  the 
previous  month.  Petitioner  also  indicates 
It  would  credit  to  its  Account  No.  191 
any  revenues  received  from  monetary 
charges  for  fuel.  No  other  changes  are 
proposed. 

Comment  date:  October  6. 1987,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  V  at  the  end  of 
this  notice. 

3.  Tennessee  Gas  Pipeline  Co.,  a 
Division  of  Tenneco  Inc. 

[Docket  No.  CP87-132-001] 
September  15, 1987. 

Take  notice  that  on  August  31,  1987, 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  (Tennessee), 
P.O.  Box  251,  Houston.  Texas  77252, 
filed  in  Docket  No.  CP87-132-001  an 
amendment  to  the  pending  application 
in  Docket  No.  CP8r-132-000  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  to 
request  authority,  (1)  To  change  the 
facilities  for  which  construction 
authorization  is  sought;  (2)  to  allow 
Ocean  State  Power  (Ocean  State)  to  use 
capacity  that  may  be  temporarily 


available  in  Tennessee's  Niagara  Spur 
line  in  order  to  defer  construction  of  a 
portion  of  the  proposed  facilities:  and  (3) 
to  change  the  depreciation  rate  used  to 
compute  rates  to  Ocean  State,  all  as 
more  fully  set  forth  in  the  amendment 
which  is  on  file  and  open  to  public 
inspection. 

In  its  pending  application  in  Docket 
No.  CP87-132-000,  filed  December  18, 
1986,  Tennessee  states  that  it  requests 
authority  (1)  to  transport  on  a  firm  basis 
50.000  dt  equivalent  of  natural  gas  per 
day  for  Ocean  State  from  the  U.S.- 
Canadian border  near  .Niagara,  New 
York,  to  the  facilities  of  Ocean  State  in 
Burnllville.  Rhode  Island,  and  (2)  to 
construct  pipeline,  compression,  and 
appurtenant  facilities  necessary  to 
transport  and  deliver  this  quantity. 
Tennessee  states,  in  its  amendment,  that 
it  requests  authority  to  add  an 
additional  1,000  horsepower  unit  to  its 
compressor  station  230B  in  Niagara 
County,  New  York,  and  to  modify 
certain  existing  measurement  facilities 
due  to  a  reduction  in  the  pressure  at 
which  Ocean  State  has  arranged  to 
deliver  the  gas  to  Tennessee.  In 
addition,  Tennessee  states  that  it 
proposes  to  delete  from  its  application 
its  proposal  to  construct  and  operate  a 
total  of  7.6  miles  of  pipeline  looping  in 
Wyoming  and  Livingston  Counties,  New 
York,  due  to  a  change  in  facilities 
design. 

Tennessee  further  requests  authority 
to  allow  Ocean  State  to  use  natural  gas 
transmission  capacity  that  may  be 
temporarily  available  in  Tennessee's 
existing  20-inch  Niagara  Spur  line  from 
Niagara  to  Tennessee's  "200"  main  line 
at  East  Aurora,  New  York,  thus  allowing 
Tennessee  to  defer  for  one  year 
construction  of  the  incremental  Niagara 
Spur  facilities  for  which  construction 
authority  is  requested,  until  the  capacity 
of  the  Niagara  Spur  must  be  recalled  for 
Tennessee's  system  supply.  It  is  stated 
that,  during  the  period  in  which  such 
capacity  on  the  Niagara  Spur  would  be 
available  to  Ocean  State,  Tennessee 
proposes  to  include  in  Ocean  State's 
rate  a  pro  rata  allocation  of  the 
incremental  cost  of  the  Niagara  Spur 
Expansion  Project,  proposed  by 
Tennessee  in  Docket  Nos.  CP87-1 31-000 
and  CP87-131-001.  Tennessee  proposes 
to  remove  this  pro  rata  allocation  and 
substitute  the  cost  of  service  associated 
with  the  incremental  .Niagara  Spur 
facilities  upon  completion  of  the 
incremental  Niagara  Spur  facilities 
proposed  herein. 

Finally.  Tennessee  proposes  to  reflect, 
in  computing  rates  to  Ocean  State,  the 
same  five  percent  depreciation  rate  on 
Tennessee's  facilities  dedicated  to 
Ocean  State  that  the  Commission  has 


authorized  Ocean  State  to  reflect  in  its 
rates  to  its  electric  power  purchasers. 

Tennessee  estimates  that  the  changes 
proposed  in  its  amendment  would 
reduce  the  project  cost  from  $25,010,000 
to  544,904,000. 

Comment  date:  October  6, 1987,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

4.  Texas  Gas  Transmission  Corp 
(Docket  No.  CP87-205-001 ) 
September  15, 1987. 

Take  notice  that  on  September  4. 1987, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas).  P.O.  Box  1160,  Owensboro. 
Kentucky  42302,  filed  in  Docket  No. 
CP87-205-001  an  amendment  to  its 
pending  application  in  Docket  No.  CP87- 
205-000  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act  to  reflect  a  change  in 
the  proposed  route  and  the  related 
change  in  the  proposed  facihties  for 
which  authority  to  construct  and  operate 
is  sought,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

In  Docket  No.  CP87-205-000,  filed 
February  13, 1987.  Texas  Gas  requests 
authority  to  initiate  firm  sales  of  natural 
gas  to  Citizens  Gas  &  Coke  Utility 
(Citizens  Gas)  of  up  to  122,125  MiMBtus 
per  day  and  up  to  30,000,000  MMBtus  on 
an  annual  basis,  under  Texas  Gas'  Rate 
Schedule  G-3,  commencing  November  1, 
1988.  Texas  Gas  also  requests  authority, 
in  Docket  No.  CP87-205-000,  to 
construct  and  operate  61.83  miles  of  16- 
inch  pipeline  loop,  60.28  miles  of  new  20- 
inch  pipeline,  and  a  meter  station,  and 
to  reactivate  a  12,000  horsepower 
compressor  at  a  total  estimated  cost  of 
545,188,000. 

In  the  instant  proposal.  Texas  Gas 
states  that  it  seeks  to  amend  the 
application  to  make  certain  changes  to 
the  proposed  facilities  which  are 
necessitated  by  a  change  in  the 
proposed  route  of  the  pipeline.  Texas 
Gas  states  that  the  facilities  for  which  it 
now  seeks  authority  to  construct  and 
operate  are  as  follows: 

(1)  59.01  miles  of  16-inch  pipeline  loop 
paralleling  Texas  Gas'  Hardinsburg- 
Bedford  16-inch  pipeline  at  a  cost  of 
518,136,000: 

(2)  68.28  miles  of  20-inch  pipeline  from 
the  north  end  of  Texas  Gas' 
Hardinsburg-Bedford  16-inch  pipeline  in 
Lawrence  County,  Indiana,  to  the 
Citizens  Gas  system  in  Johnson  County, 
Indiana,  at  a  cost  of  $26,038,000: 

(3)  3.42  miles  of  20-inch  pipeline  loop 
paralleling  Texas  Gas'  Hardinsburg- 
Bedford  16-inch  pipeline  in  Breckinridge 
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County.  Kentucky,  at  a  cost  of 
S1.362"0OO: 

(4)  Dual  12-inch  orifice  run  sales 
mt'dsuring  station  and  related  facilities 
interconnecting  with  Citizens  Gas  in 
Johnson  County.  Indiana,  at  a  cost  of 
S445,0(X):  and 

(5)  One  12,000  horsepower  turbine/ 
centrifugal  compressor  addition  to 
Texas  Gas'  Hardinsburg  compressor 
station  in  Breckinridge  County. 
Kentucky,  at  a  cost  of  53.320,000. 

Texas  Gas  estimates  that  the  total 
cost  of  the  amended  facilities,  including 
filing  fees,  would  be  $49,316,000.  Texas 
Gas  states  that,  even  with  the  proposed 
increase  in  cost  of  the  facilities,  the 
annual  incremental  revenues  generated 
by  the  proposed  service  to  Citizens  Gas 
v\ould  still  exceed  by  approximately 
$1.500,0(X)  the  annual  incremental  costs 
oi'  providing  such  service.  It  is  stated 
that  in  all  other  respects  the  service  as 
proposed  in  the  original  application 
rrm<iins  unchanged. 

Comment  date:  October  6,  1987,  in 
a.  cordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
tills  notice. 

5.  Trunkline  Gas  Co. 

[Ducket  No.  CP87-5I5-000) 
S  •ptember  LS,  1987. 

Take  notice  that  on  August  28, 1987, 
1 1  unkline  Gas  Company  (Trunkline), 
3')(X)  Bissonnet.  Houston.  Texas  filed  in 
Docket  No.  CP87-515-000  an  application 
p.irsuant  to  section  7(b)  of  the  Natural 
Gas  Act  requesting  authorization  to 
c'^andon  by  sale  to  Exxon  Corporation 
(•'xxon)  Trunkline's  pipeline  segment 
V  hich  extends  from  a  point  at  Exxon's 
r  itform  in  South  Timbalier  Block  170, 
c   Ashore  Louisiana  to  a  point  in  South 
■]  .nbalier  Block  16,t.  offshore  Louisiana, 
a  \  as  more  fully  set  forth  in  the 
i-. -plication  which  is  on  file  with  the 
C.-mmission  and  open  to  public 
i.:spection. 

Specifically,  Trunkline  requests 
C  .mmission  authorization  to  abandon 
I ;.  s.de  to  Exxcm  approximately  7.7 
niles  of  16-inch  diameter  pipeline,  and 
a-'purtenances.  right-of-way  easements, 
pi  rmits  and  property  interest  related 
t;:ereto.  Trunkline  states  that  Exxon  has 
agreed  to  pay  Trunkline  net  book  value, 
ti:  be  calculated  as  of  the  time  of 
t.  insfer  of  title,  less  any  incremental 
transportation  charges  associated  with 
s.iid  lateral,  if  any  paid  by  Exxon  or  any 
of  its  affiliates.  The  net  book  value  of 
ti'e  subject  facilities  is  Si. 600.872,  as  of 
I'.me  30,  1987.  it  is  stated.  Trunkline 
states  that  all  gas  supply  to  this  pipeline 
b.  longs  to  Exxon  and  that  it  has  no 
P'-escnt  or  future  use  for  this  system.  It  is 
s'.,itod  that  the  sale  to  Exxon  will  lower 


Trunkline's  cost  of  service  by  reducing 
its  rate  base  by  relieving  Trunkline  of 
the  necessity  of  maintaining  these 
facilities. 

Comment  date:  October  6,  1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

5.  Washington  Natural  Gas  Co. 

IDocket  No.  CP87-516-O0OJ 
September  15, 1987. 

Take  notice  that  on  August  31. 1987, 
Washington  Natural  Gas  Company,  as 
Project  Operator  (Applicant),  815  Mercer 
Street,  Seattle.  Washington  98109,  filed 
in  Docket  No.  CP87-516-000  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity  to 
increase  the  Arm  daily  withdrawal  rate, 
and  to  make  other  modifications,  in 
operating  the  Jackson  Prairie  Storage 
Project  (Storage  Project)  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Applicant  states  that  the  Storage 
Project,  located  in  Lewis  County, 
Washington,  adjacent  to  the  mainline 
facilities  of  Northwest  Pipeline 
Corporation  (Northwest)  provides  the 
natural  gas  storage  capacity  for  a  winter 
season  peaking  service  rendered  by 
Northwest  pursuant  to  Rate  Schedule 
SGS-1  in  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1.  Applicant  further 
states  that  the  Storage  Project  is  owned 
in  equal  and  individual  interests  by 
applicant.  The  Washington  Water 
Power  Company  and  Northwest. 
Applicant  has  been  designated  as 
Project  Operator  to  operate  the  storage 
f.TCility  for  the  owners  pursuant  to  the 
Gas  Storage  Project  Agreement  on  file 
with  the  Commission  as  applicants  Rate 
Schedule  S-1,  FERC  Gas  Tariff,  Original 
Volume  No.  1.  47  FPG  1527  (1972). 
According  to  applicant,  during  off-peak 
periods.  Northwest  tenders  gas  to  the 
Project  Operator  at  the  connection 
between  Northwest's  mainline  facilities 
and  the  Project  facilities,  and  the  gas  is 
transported  to  the  Storage  Project  and 
injected.  Applicant  states  that  during  the 
withdrawal  season,  the  Project  Operator 
withdraws  gas  from  the  Storage  Project 
pursuant  to  Northwest's  directions  and 
redelivers  it  to  Northwest  for  further 
delivery  by  Northwest  to  customers  who 
purchase  the  winter  season  peaking 
service  under  Northwest's  Rate 
Schedule  SGS-1. 

Applicant  further  states  that,  under 
existing  authorizations  from  the 
Commission,  the  Storage  Project  now 
operates  at  the  levels  of  storage  gas  and 
service  shown  below: 


Seasonal  working  gas:  . 

Cushion  gas— Zone  2: 

Cushion  gas— Zone  9: 

Zone  2  slocage  gas: 

Firm  datty  delivery  rate  ... 
Daily    Best  Efforts"  rate: 


12.800.000  Mcf 
19.300.000  Mel 
2.000.000  Mcf 
34.400.000  Mcf 
325,000  Mc<a 
71.800  Meld 


It  is  stated  that,  over  the  past  several 
years,  the  conformance  of  the  storage 
reservoir  and  the  performance  of  the 
withdrawal  wells  have  improved  so  that 
capability  of  the  Storage  Project  exceeds 
presently  certificated  limits.  Applicant 
states  that  it  proposes  to  increase  the 
firm  daily  withdrawal  delivery  rate  from 
325.000  Mdf/d  to  375.000  Mcf/d  without 
any  additional  facilities  or  additional 
cushion  gas.  Also  applicant  states  that 
the  firm  daily  withdrawal  rate  can  now 
by  maintained  until  50%  of  the  working 
gas  inventory  is  withdrawn  instead  of 
60%  under  present  authorizations.  It  is 
stated  that  Northwest  intends  to  file  a 
related  application  providing  for 
increased  firm  service  under  Rate 
Schedule  SGS-1  because  of  the  increase 
in  the  available  firm  daily  withdrawal 
rate  from  325.000  Mcf/d  to  375,000  Mcf/ 
d. 

Applicant  further  states  that  the 
Storage  Project  owners  propose  to 
revise  the  Gas  Storage  Project 
Agreement  to  permit  reinjections  of  gas 
during  the  normal  winter  season 
withdrawal  period  when  operating 
conditions  permit.  Because  Rate 
Schedule  SGS-1  customers  can  inject 
gas  for  their  own  account,  applicant 
states  that  it  proposes  to  require  that 
such  gas  be  tendered  for  injection  during 
the  preceding  injection  season  according 
to  the  following  schedules:  by  June  30, 
no  less  than  35'*  of  the  maximum 
working  gas  quantity  required  during  the 
subsequent  withdrawal  season:  by 
August  31,  not  less  that  80%  of  such 
requirement:  and,  by  October  31,  not 
less  than  100%  of  such  requirement. 
Comment  date:  October  6. 1987.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Trunkline  Gas  Co. 

[Docket  No.  CP87-518-O0O1 
September  16,  1987. 

Take  notice  that  August  31, 1987, 
Trunkline  Gas  Company  (Trunkline), 
P.O.  Box  1642,  Houston"  Texas  77251, 
filed  in  Docket  No,  CP87-518-O00  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  transportation  of  natural 
gas,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 


UM  I 
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Trunkline  proposes  to  transport  up  to 
250,000  Mcf  of  ndtural  gas  per  day  on  an 
inlerruptible  basis  on  behalf  of  Exxon 
Corporation  (Exxon),  Trunkline  states 
that  it  would  receive  natural  gas  from 
Exxon  at  the  existing  points  of 
interconnection  between  the  facilities  of 
Trunkline  and  Exxon  located  in  South 
Timbalier  Block  165  offshore  Louisiana, 
and  in  South  Timbalier  Block  171 
offshore  Louisiana.  Trunkline  further 
states  that  it  would  redeliver  the  gas  on 
behalf  of  Exxon  at  various  existing 
points  of  interconnection  on  Trunkline's 
system  and  at  one  point  of 
interconnection  near  Katy  in  Harris 
County,  Texas  to  be  constructed  by 
Exxon.  Trunkline  further  explains  that 
the  gas  to  be  transported  is  gas  that 
would  be  released  from  prior 
commitment  to  Trunkline  pursuant  to  an 
amendment  dated  July  17, 1987  to  the 
sales  contract  between  Trunkline  and 
Exxon  dated  July  9,  1969. 

Trunkline  proposes  to  charge  Exxon 
the  maximum  applicable  rate  pursuant 
to  Rate  Schedule  PT.  Trunkline  states 
that  the  transportation  agreement 
provides  for  rate  flexibilHy  so  that 
Trunkline  will  offer  Exxon  a  discount 
from  the  maximum  applicable  Rate 
Schedule  F'T  rate  pursuant  to  a  take-or- 
pay  settlement  agreement  between  the 
parties.  Trunkline  requests  that  the 
Commission  authorize  the  rate 
flexibility  discount  mechanism  and 
waive  the  Section  154  tariff 
requirements  necessary  to  effectuate 
such  changes  to  the  transportation  rate. 

Comment  date:  October  7,  1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

7.  Arkla  Energy  Resources,  a  division  of 
Arkla,  Inc. 

IDocket  No.  CP87-508-000] 
September  16.  1987. 

Take  notice  that  on  August  25,  1987, 
Arkla  Energy  Resources,  a  division  of 
Arkla,  Inc.  (AER).  P.O.  Box  21734, 
Shreveport.  Louisiana  71151,  filed  in 
Docket  No.  CP87-508-000.  a  request 
pursuant  to  §  §  157.211  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205.  157.211 
and  157.212)  for  authorization  to 
construct  and  operate  two  sales  taps,  to 
enlarge  an  existing  delivery  point  and  to 
perform  services  associated  therewith, 
under  the  certificate  issued  in  Docket 
Nos.  CP82-384-000  and  CP82-384-001 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Specifically,  AER  requests 
authorization  to  construct  and  operate  a 
sales  tap  and  related  facilities  to  Francis 


School  in  Ada,  Oklahoma  and  to  Edwin 
Ross  in  Wellington,  Kansas,  AER 
estimates  that  the  sales  tap  for  the 
school  would  deliver  approximately 
2,000  Mcf  per  year  and  approximately  10 
Mcf  on  a  peak  day.  Deliveries  at  the 
customer's  sales  tap  are  estimated  to  be 
104  Mcf  per  year  and  2  Mcf  on  a  peak 
day  and  such  volumes  would  be  used  for 
residential  purpose,  it  is  explained.  AER 
estimates  the  cost  of  installing  the 
facilities  ot  be  Si, 350. 

AER  also  proposes  to  enlarge  an 
existing  tap  on  its  Line  AM-46  in 
Section  32,  Hempstead  County. 
Arkansas,  to  serve  future  industrial 
customers  in  the  Hope  Industrial  Park, 
which  would  use  approximately  124,250 
Mcf  per  year.  AER  states  that  the  cost  of 
enlarging  the  tap  is  estimated  to  be 
$14,692. 

Comment  date:  October  7, 1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraph 

F  .\ny  person  desiring  to  be  heard  or 

make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
serve  to  make  the  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  futher  notice  of  such  hearing 
will  be  duly  given. 


Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 
Kenneth  F.  Plumb. 
Secretary 
|FR  Doc.  87-21732  Filed  9-1&-87:  8:45  am) 

BILLING  CODE  6717-01-M 


[Docket  Nos.  QF87-637-00  et  al  | 

Small  Power  Production  and 
Cogeneration  Facilities;  Qualifying 
Status;  Certificate  Applications.  Etc.; 
Owl  Energy  Resources  et  al. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 

1   Owl  Energy  Resources 

IDocket  Nos.  QF87-637-000,  et  al.) 
September  15,  1987. 

On  September  1, 1987.  Owl  Energy     ^^ 
Resources  (Applicant),  of  2495  Campus 
Drive,  Suite  203B,  Irvine,  California 
92715.  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 
qualifying  cogeneration  facility  pursuant 
to  §  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  on  Staten  Island, 
New  York.  The  facility  will  consist  of  a 
biomass-fired  steam  generator  and  an 
extraction/condensing  steam  turbine 
generator.  Thermal  energy  recovered 
from  the  facility  will  be  used  in  the 
Proctor  &  Gamble  Manufacturing 
Company's  Port  Ivory  plant  for 
production  of  soap  and  orange  juice. 
The  primary  energy  source  for  the 
facility  will  be  biomass  in  the  form  of 
wood  chips.  The  maximum  net  electric 
power  production  capacity  will  be  24 
MW.  Installation  of  the  facility  will  be 
begin  in  January  1988. 

2.  Owl  Energy  Resources 

(Dockel  No.  QK87-637-001J 
September  15. 1987. 

On  September  1,  1987,  Owl  Energy 
Resources  (Applicant),  of  2495  Campus 
Drive,  Suite  203B,  Irvine.  California 
92715,  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 
qualifying  small  power  production 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 
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The  snidil  power  production  fncility 
will  be  locaied  on  Slaten  Island,  New 
Yurl<.  The  facility  will  consist  of  d 
biomass-fired  steam  generator  and  an 
extraction/condensing  steam  turbine 
generator.  The  primary  energy  source 
for  the  facility  will  be  biomass  in  the 
form  of  wood  chips  The  maximum  net 
electric  power  pr^iduction  capacity  of 
the  facility  will  be  24  MVV.  Installation 
of  the  facility  will  begin  in  January  1988. 

3,  Crescent  Hotels 

I  Docket  No.  QF87-642-000I 
SfplPmljfr  16.  1987. 

On  September  4,  1987.  Crescent 
Hotels  (.Applicant),  of  2735  East 
Ciniclbdck  Road.  Phoenix,  Arizona 
8,')i)16,  submitted  for  filing  an  application 
for  i:t>rtificatiun  of  a  facility  as  a 
qualifying  cogeneration  facility  pursuant 
to  §  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Scottsdale. 
.Arizona.  The  facility  will  consist  of  a 
reciprocating  engine  generator  and  heat 
recovery  equipment.  The  thermal  energy 
reco\ered  from  the  facility  will  be  used 
for  domestic  water  heating  and  space 
cooling.  The  net  electric  power 
production  capacity  will  be  320 
kilowatts.  The  primary  energy  source 
will  be  natural  gas.  Construction  of  the 
facility  began  in  September  1987. 

4.  Methane  Resource  Development,  Inc. 

I  Docket  No.  QK87-639-0(X)j 
September  16.  1987 

On  September  3  1987.  Methane 
Resource  Development.  Inc.  (.Applicant). 
of  79  West  Monroe  Street,  Suite  700, 
Chicago.  Illinois  60603  submitted  for 
filing  an  application  for  certification  of  a 
facility  as  a  qualifying  small  power 
production  facility  pursuant  to  §  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  small  power  production  facility 
will  be  located  in  Albion.  New  York. 
The  facility  will  consist  of  a  gas  fired 
internal  combustion  generator.  The 
electric  power  production  capacity  will 
be  3  megawatts.  The  primary  energy 
source  will  be  biomass  in  the  form  of 
landfill  methane  gas.  There  are  no  plans 
to  use  any  natural  gas.  oil  or  coal. 

5.  Western  Power  Group  Unit  II,  Inc. 

(Docket  No.  QF8--+34n-0(Xl] 
September  16. 1987. 

On  September  3,  1987,  Western  Power 
Croup  L'nit  II.  Inc.  (Applicant),  of  620 
Newport  Center  Drive.  Suite  820. 
Newport  Beach,  California  92660 


submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facility  pursuant 
to  §  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  small  power  production  facility 
will  be  located  in  Imperial  Valley, 
California.  The  net  electric  power 
production  capacity  will  be  15 
megawatts.  The  primary  energy  source 
will  be  biomass  in  the  form  of 
agricultural  waste  products. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Si'(  ri'lury. 
(FR  Doc.  87-2 17 J4  Filed  9-18-fl7;  8:45  ami 
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[Docket  No.  EL37-61-000I 

Filing;  Wabash  Valley  Power 
Association,  Inc.  v.  Public  Service  Co. 
of  Indiana,  Inc. 

September  15.  1987. 

Take  notice  that  on  August  25. 1987, 
Wabash  Valley  Power  Association,  Inc. 
(Wabash  Valley)  tendered  for  filing 
pursuant  to  section  206  of  the  Federal 
Power  Act  (FPA),  16  U.S.C.  824e,  and  to 
Rule  206  of  the  Federal  Energy 
Regulatory  Commission's  (FERC)  Rules 
of  Practice  and  Procedure,  18  CFR 
385.206,  a  complaint  against  Public 
Service  Company  of  Indiana,  Inc.  as 
follows:  (i)  A  reduction  in  rates  for 
wholesale  firm  power  supplied  to 
Wabash  Valley  by  Public  Service 
Company  of  Indiana,  Inc.  (PSI),  (ii) 
modification  of  the  rate  design  by  which 
those  rates  are  billed  and  (iii)  for  relief 
from  anti-competitive  (price-squeeze) 
behavior  by  PSI. 

Wabash  Valley  asserts  that  due  to 
recent  changes  in  circumstances  and  the 


UM  I 


increasingly  competitive  environment 
for  distribution  service  to  retail 
customers,  the  current  rates  charged  by 
PSI  to  Wabash  Valley  under  Service 
Schedule  C  of  the  Power  Coordination 
Agreement  between  PSI  and  Wabash 
Valley  by  authority  of  this  Commission 
(Service  Schedule  C)  are  excessive, 
unjust,  unlawfully  anti-competitive,  and 
therefore  unreasonable. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  October  15, 
1987.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings. 

Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb,    I 
Secretary.  \ 

(FR  Doc.  87-21735  Ffled  9-18-87;  8:45  am| 
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Office  of  Hearings  and  Appeals 

Special  Refund  Procedures;  Berry 
Holding  Co.  et  al. 

agency:  Office  of  Hearings  and 
Appeals,  DOE. 

action:  Implementation  of  special 
refund  procedures. 

SUMMARY:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  announces  the  procedures 
for  disbursement  of  519,773.783.59  (plus 
accrued  interest)  obtained  from  four 
crude  oil  producers:  Berry  Holding 
Company,  ct  al.  Saxon  Oil  Company, 
Armstrong  Petroleum  Corporation,  et  al, 
and  Marathon  Petroleum  Companv. 
Case  Nos.  KEF-0027.  KEF-0028,  KEF- 
0041  and  KF.X-0023.  The  OHA  has 
determined  that  the  funds  will  be 
distributed  in  accordance  with  the 
DOE's  Statement  of  Modified 
Restitutionary  Policy  in  Crude  Oil 
Cases.  51  FR  27899  (August  4.  1986). 

DATE  AND  ADDRESS:  Applications  for 
refund  must  be  filed  by  December  31, 
1987  and  should  be  addressed  to: 
Subpart  V  Crude  Oil  Refunds.  Office  of 
Hearings  and  Appeals.  U.S.  Department 
of  Energy,  1000  Independence  Avenue 
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SVV..  Washington,  DC  20585,  All 
applications  should  be  printed  or  typed. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Wieker,  Deputy  Director,  or 
Irene  Bleiweiss.  Attorney,  Office  of 
Hearings  and  Appeals,  1000 
Independence  Avenue  SW.. 
Washington,  DC  20585.  (202)  586-2390 
(Wieker)  or,  (202)  586-2400  (Bleiweiss). 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  §  205,282(c)  of  the 
procedural  regulations  of  the 
Department  of  Energy  (DOE),  notice  is 
hereby  given  of  the  issuance  of  the 
Decision  and  Order  set  out  below.  The 
Decision  and  Order  sets  forth  the 
procedures  that  the  DOE  has  formulated 
to  distribute  monies  obtained  from  four 
crude  oil  producers:  Berry  Holding 
Company,  Pt  al..  Saxon  Oil  Company, 
and  Armstrong  Petroleum  Corporation. 
et  al..  and  Marathon  Petroleum 
Company,  Each  company  remitted 
monies  to  the  DOE  to  settle  possible 
pricing  violations  with  respect  to  its 
sales  of  crude  oil.  Ecah  firm's  payment 
is  being  held  in  an  interest-bearing 
escrow  account  pending  distribution  by 
the  DOE. 

The  DOE  has  decided  that  distribution 
of  the  monies  received  from  the  four 
companies  will  be  governed  by  the 
DOE's  Statement  of  Modified 
Restitutionary  Policy  in  Crude  Oil 
Cases.  51  FR  27899  (August  4,  1986). 
That  policy  states  that  crude  oil 
overcharge  monies  will  be  divided 
among  the  States,  the  P'ederal 
government,  and  eligible  purchasers  of 
refined  products. 

Refunds  to  the  States  will  be 
distributed  in  proportion  to  each  State's 
consumption  of  petroleum  products. 

Refunds  to  eligible  purchasers  will  be 
based  on  the  number  of  gallons  of 
refined  products  which  they  purchased 
and  the  extent  to  which  they  can 
demonstrate  injury.  .Applications  for 
refund  must  be  filed  by  December  31, 
1987  and  should  be  sent  to  the  address 
set  forth  at  the  beginning  of  this  notice. 
The  information  that  a  claimant  should 
include  in  its  application  is  explained  in 
section  III  of  the  Decision  and  Order. 

Date:  September  14,  1987. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 
September  14. 1987. 

Decision  and  Order  of  the  Department  of 
Energy:  Implementation  of  Special 
Refund  Procedures 

Names  of  Cases:  Berry  Holding  Company,  et 

al. 
Dates  of  Filings:  April  11,  1986.  et  al. 
Case  Numbers:  KEF-0027.  et  al. 
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This  Decision  and  Order  establishes 
the  procedures  the  Office  of  Hearings 
and  Appeals  (OHA)  will  use  to 
distribute  S19.773.783.59  plus  interest 
received  from  the  four  companies 
identified  in  the  Appendix.  Each  firm 
remitted  monies  to  the  Department  of 
Energy  (DOE)  to  settle  alleged  crude  oil 
overcharges.'  The  requirements  which 
an  applicant  must  meet  to  be  eligible  for 
a  refund  appear  in  Section  III  of  this 
Decision. 

/.  Background 

A.  Proposed  Decision  and  Orders 

In  luly  1986,  the  OHA  issued  Proposed 
Decisions  and  Orders  announcing 
tentative  refund  procedures  for  the 
monies  received  from  three  of  the  four 
companies  involved  in  this  proceeding. 
The  Proposed  Decisions  were  published 
in  the  Federal  Register  and  the  OHA 
solicited  comments  to  the  proposed 
procedures.  51  FR  27083  duly  29,  1986) 
(.»\rmstrong):  51  FR  27595  (August  1, 
1986)  (Berry  and  Saxon).  A  Proposed 
Decision  in  the  fourth  case.  Marathon 
Petroleum  Company,  was  issued  in  April 
1986.  A  final  decision  establishing 
Marathon  refund  procedures  and 
evaluating  comments  received  was 
issued  on  June  11,  1986.  Marathon 
Petroleum  Company,  14  DOE  f  85,269 
(1986).  Under  the  Decisions  issued  in 
each  of  the  four  cases.  DOE's 
restitutionary  policies  concerning  crude 
oil  overcharges  would  govern 
distribution  of  the  funds.  At  that  time, 
the  DOE  Policy  was  to  hold  all  crude  oil 
overcharge  funds  in  escrow  to  afford 
Congress  the  opportunity  to  select  a 
means  of  making  indirect  restitution  to 
injured  parties.  See  50  FR  27400  (July  2, 
1985)  (the  1985  Policy).  If  Congress  did 
not  act,  the  1985  Policy  contemplated 
that  the  funds  would  be  deposited  in  the 
U.S.  Treasury. 

B.  The  Modified  Statement  of 
Restitutionary  Policy 

Since  the  dates  of  the  four  Decisions, 
the  DOE  modified  its  crude  oil  policy.  In 
its  Modified  Statement  of  Restitutionary 
Policy  (hereinafter  MSRP).  issued  in 
conjunction  with  a  federal  District 
Court's  approval  of  a  settlement 
agreement  in  The  DOE  Stripper  Well 
Litigation,  the  DOE  announced  that 


'  Berry  Holding  Company  and  its  afTiliates  Berry 
&  Evking  and  Surprise  Oil  Company  (hereinafter 
"Berry")  entered  into  an  agreed  Final  judgement  on 
December  15.  1S83.  Saxon  Oil  Company  (hereinafter 
"Saxon")  signed  a  Consent  Order  on  December  31. 
1984  Armstrong  Ppiroleum  Corporation  and  the  City 
of  Newport  Beach  (hereinafter  "Armstrong") 
entered  into  a  Consent  Order  on  June  4. 1985. 
Marathon  Petroleum  Company  (hereinafter 
"Marathon")  entered  into  a  Consent  Order  on 
lanuary  30. 1986, 


crude  oil  overcharge  monies  will  be 
divided  among  the  states,  the  federal 
government,  and  eligible  purchasers  of 
refined  products.  51  FR  27899  (August  4, 
1986). 

The  MSRP  provides  that  the  DOE  will 
use  the  procedures  codified  at  10  CFR 
Part  205,  Subpart  V  to  conduct  a  crude 
oil  refund  process.  Up  to  20  percent  of 
the  alleged  crude  oil  violation  amounts 
may  be  reserved  initially  for  direct 
restitution.  The  remaining  80  percent  of 
the  funds  will  be  disbursed  to  the  state 
and  federal  governments  for  indirect 
restitution.  After  all  valid  claims  are 
paid,  any  remaining  funds  from  the  20 
percent  reserve  will  also  be  divided 
between  the  state  and  federal 
governments.  The  federal  government's 
share  of  the  funds  will  ultimately  be 
deposited  into  the  general  fund  of  the 
Treasury  of  the  United  States. 

On  August  8. 1986,  the  OHA 
announced  its  intention  to  follow  the 
MSRP.  Notice  of  Order  Implementing 
Modified  Statement  of  Restitutionary 
Policy  Concerning  Crude  Oil 
Overcharges.  51  FR  29689  (August  20, 
1986).  2 

C.  The  Marathon  Proposed 
Supplemental  Order 

In  October  1986,  we  issued  a  Proposed 
Supplemental  Order  expressing  the 
OHA's  intention  to  distribute  the 
Marathon  crude  oil  monies  in 
accordance  with  the  MSRP.^  The  OHA 
proposed  to  reserve  the  full  20  percent  of 
the  Marathon  crude  oil  monies  for  direct 
restitution  to  claimants.  We  also 
proposed  to  require  refund  applicants  to 
document  their  purchase  volumes  of 
petroleum  products  during  the  period  of 
price  controls  and  to  prove  that  they 
were  injured  by  the  alleged  overcharges. 
However,  the  Proposed  Supplemental 
Order  stated  that  end-users  of  petroleum 
products  whose  businesses  are 
unrelated  to  the  petroleum  industry  will 
be  presumed  to  have  been  injured  and 
therefore,  need  only  submit 
documentation  of  their  purchase 
volumes  of  refined  petroleum  products 
during  the  control  period.  Finally,  we 
proposed  to  calculate  refunds  on  the 
basis  of  a  per  gallon  refund  amount 
derived  by  dividing  the  total  amount  of 


'  The  OH.A  considered  comments  to  this  action  in 
a  Notice  published  in  the  Federal  Register  on  April 
10,  1987,  52  FR  11737, 

=  Marathon  remitted  $21,082,535,86  to  settle 
alleged  violations  concerning  both  crude  oil  and 
refined  products.  The  OHA  determined  that 
58,433.014  of  the  Marathon  monies  were  attributable 
to  alleged  crude  oil  violations  and  this  proceeding 
concerns  only  the  crude  oil  portion  of  the  Marathon 
Settlement.  See  Morolhon.  14  DOE  al  88.506.  As  of 
May  IB.  1987.  SbS6.276.29  in  interest  accrued  on  the 
crude  oil  portion. 
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crude  oil  uvfircharge  funds  received 
fri)m  Marathon  t)y  the  total  consumption 
of  petroleum  products  in  the  United 
States  during  the  period  of  price 
controls.  The  OHA  solicited  comments 
rey.irdine  the  tentative  distribution 
process  set  forth  in  the  Marathon 
Proposed  Supplemental  Order.  51  FR 
■11)497  (November  7. 1986). 

//.  Comments  Received  And  Procedures 
Adopted 

In  response  to  the  three  Proposed 
Df(.:sions  issued  before  the  MSRP.  we 
received  comments  from  a  group  of 
states.  The  states  urge  the  (DHA  to 
follow  the  MSRP  rather  than  the 
previous  T,W5  Policy.  We  agree  that  the 
.MSRP  governs  the  monies  in  these 
i.a.ses. 

In  response  to  the  M.irathon  Proposed 
Supplemental  Order,  issued  after  the 
MSRP.  we  received  comments  from 
groups  of  states,  foreign  ocean  carriers, 
foreign  airlines,  and  Philip  Kalodner, 
counsel  for  potential  claimants.  The 
comments  ail  suggest  methods  which  the 
OHA  should  use  to  distribute  crude  oil 
monies  under  the  MSRP.  The  comments 
are  concerned  with  issues  in  four 
general  areas:  (i)  Whether  20  percent  of 
the  Subpart  V  crude  oil  funds  is 
necessary  to  satisfy  crude  oil  refund 
claims:  (ii)  the  timing  of  refund 
payments;  (iii)  the  calculation  of  refund 
amounts  in  crude  oil  proceedings;  and 
(iv)  standards  for  showing  injury.  The 
issues  raised  by  the  commenters  were 
addressed  in  our  recent  decision  in  A. 
Turncone.  Inc.,  15  DOE  §  85,495  (1987) 
[Tarncone].  and  in  our  April  1987 
Federal  Register  notice.  52  FR  11737 
(.•\pril  10.  1987).  We  will  not  reiterate 
that  discussion  here 

In  a  supplemental  filing  Philip 
Kalodner  raises  two  issues  that  merit 
discussion.*  First,  Mr.  Kalodner  points 
out  that  the  OHA's  decision  in 
Tarricone  established  a  presumption 
that  end-users  of  refined  products  were 
injured  as  a  result  of  crude  oil 
overcharges.  Mr.  Kalodner  asks  the 
OHA  to  clarify  whether  this 
presumption  is  rebuttable  or 
irrebuttable.  The  end-user  presumption 


*  Mr  Kalodner  8  supplemenlal  fillnR  also  raises 
Ivvo  issues  which  we  need  not  discuss  al  lepRlh.  The 
possibility  that  monies  from  preexisting  crude  oil 
Subpart  V  cases  may  be  included  in  our 
calculalions  was  addressed  al  52  FR  11739  |April  10. 
1987).  Mr  Kalodner  also  argues  ihal  refunds  to 
government-related  applicants  be  delayed  The 
OHA  will  not  unnecessarily  delay  a  refund 
procpfdinx  10  ere  205.288.  Even  if  Mr.  Kalodner 
were  to  show  Ihal  Ihe  delay  is  necessary,  the 
presen!  proceeding  is  nol  ihe  proper  forum  for  Mr. 
Kalodner  9  argument   If  Mr  Kulodner  wishes  to 
object  lo  a  specifir,  applicant's  claim,  he  may  file 
comments  in  the  case  which  considers  that  claim.  10 
CKR  205  284|bl. 


is  intended  to  be  rebuttable.  Thus,  any 
party  who  contends  that  a  particular 
end-user  applicant  suffered  no 
compensable  injury  will  have  the 
opportunity  to  so  prove.  10  CFR 
§  205.284(b);  See  In  Re:  The  Department 
of  Energy  Stripper  Well  Litigation. 
M.D.L.  378.  Opinion  and  Order  of  Judge 
Frank  Theis  (D.  Kan.  August  17. 1987) 
(discussing  and  approving  the  OHA's 
end-user  presumption). 

Any  person  who  wishes  to  file 
comments  in  a  particular  crude  oil 
refund  case  may  do  so  within  thirty 
days  of  the  date  the  application  was 
filed  with  the  OHA  or  by  October  15, 
1987  whichever  occurs  later.  To  ensure 
that  the  comments  are  considered,  a 
commenter  should  follow  DOE 
procedures.  See  generally  10  CFR  Part 
205,  Subpart  A  ("General  Provisions"). 
These  procedures  include;  (1)  Referring 
to  a  particular  case  number  in  each 
submission;  (2)  for  each  case,  filing  two 
copies  of  the  comments  with  the  OHA 
along  with  proof  of  service  on  the 
application  itself;  and  (3)  submitting 
comments  directed  to  the  specific  facts 
of  each  case.  Any  comments  that 
purport  to  be  filings  in  multiple  cases 
will  be  dismissed.  See  10  CFR  205.9(g). 
Due  process  requires  that  the  refund 
applicant  and  other  potentially 
aggrieved  persons  be  served  with  a  copy 
of  the  comments  and  be  provided  an 
opportunity  to  respond.  Comments  that 
are  not  served  on  the  applicant  and 
interested  parties  listed  in  the  OHA 
public  case  file  will  be  dismissed. 

Mr.  Kalodner  also  expresses  concern 
that  enough  funds  be  reserved  to  satisfy 
claims  for  direct  restitution.  He  suggests 
that  disbursement  of  the  residual  portion 
of  the  20  percent  reserve  to  the  state  and 
federal  governments  be  deferred  until 
Subpart  V  claimants  have  received 
maximum  refunds  on  the  funds 
available.  Mr.  Kalodner's  comments  are 
premature.  The  OHA  is  not  yet  in  a 
position  to  evaluate  the  whether  the  full 
twenty  percent  reserve  will  always  be 
necessary  to  satisfy  claims.  Were  we  to 
accept  Mr.  Kalodner's  approach  at  this 
time,  it  could  unnecessarily  delay  future 
refunds  to  the  state  and  federal 
governments  for  indirect  restitution. 
Although  at  present,  it  appears  that  the 
full  twenty  percent  is  necessary  to 
satisfy  claims,  the  percentage  needed 
may  vary.  In  accordance  with  the 
Stripper  Well  Settlement  Agreement  and 
MSRP.  the  OHA  reserves  the  right  to 
adjust  the  reserve  downward  and/or 
upward  as  the  circumstances  may 
warrant,  provided  that  the  OHA  will  not 
reserve  greater  than  twenty  percent.  See 
Settlement  Agreement.  1V(B)(6): 
Modified  Statement  of  Restitutionary 


Policy.  51  FR  27899  at  27902  (August  4. 
1986). 

After  considering  the  comments 
submitted,  we  conclude  that  the  monies 
received  from  the  four  firms  should  he 
distributed  in  accordance  with  the 
MSRP,  using  the  procedures  described  in 
Tarricone.  In  that  case  we  decided  to:  (i) 
Reserve  20  percent  of  the  funds  for 
direct  restitution;  (ii)  determine  the 
logistics  of  payments  to  approved 
claimants  at  a  later  date;  (in)  use  a 
volumetric  approach  to  calculate 
refunds:  and  (iv)  requires  claimants, 
other  than  certain  end-users  and  certain 
utilities,  to  prove  injury  in  order  to  be 
eligible  for  a  refund. 

The  OHA  will  use  the  DOE  refund 
regulations  codified  at  10  CFR  Part  205. 
Subpart  V  to  distribute  the  20  percent 
reserve.  Refunds  to  eligible  petroleum 
purchasers  will  be  based  on  a  per  gallon 
refund  amount  derived  by  dividing  the 
crude  oil  overcharge  monies  received  by 
the  total  U.S.  consumption  of  petroleum 
products  during  the  period  of  Federal 
petroleum  price  controls.*  Mountain 
Fuel  Supply  Co..  14  DOE  1]  85,475  at 
88.867-68.  The  total  principal  volumetric 
refund  amount  for  this  proceeding  is 
$0.0000098  per  gallon.  Interest  accrued 
on  the  funds  through  August  31. 1987 
will  increase  this  amount  to  SO. 000011 
per  gallon.  Further  information 
concerning  application  procedures  is 
explained  in  Section  HI  below. 

///.  Refunds  to  Eligible  Purchasers 

A.  General  Information  for  All 
Applicants 

Persons  who  believe  they  were 
injured  by  crude  oil  overcharges  may 
file  claims  for  direct  restitution  by 
December  31. 1987.  Claims  should  be  in 
the  form  of  an  Application  for  Refund 
following  the  guidelines  explained  in 
section  111(A)(1)  End-users,  utilities, 
retailers,  and  resellers  who  purchased 
refined  petroleum  products  should  also 
pay  particular  attention  to  the 
requirements  applicable  to  those  groups 
which  are  explained  in  Section  III(B). 
Purchasers  of  crude  oil  should  note  the 
requirements  discussed  in  section  III(C). 

1.  Applications  for  refund.  In  order  to 
receive  a  refund  from  the  crude  oil  funds 
involved  in  this  Decision,  a  claimant 
will  be  required  to  file  an  application  for 
refund.  Applicants  may  complete  an 
application  form  available  from  the 
OHA  or  may  instead  submit  the 
material  outlinecj  below  in  the  form  of  a 


■■*  It  is  estimated  that  2.020.997.335.000  gallons  uf 
petroleum  products  were  consumed  in  the  United 
Slates  during  the  period  August  1973  through 
janu.Try  1981.  Mountain  Fuel  Supply  Co..  14  UOK  \ 
85.473  a  I  88.868  n.  4.  (1986). 
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letter.  The  letter  should  be  clearly 
labelled  "Application  for  Crude  Oil 
Refund"  and  should  include  the 
following  information; 

(1)  Identifying  information  including: 
(a)  The  applicant's  name,  (b)  the 
applicant's  address,  (c)  the  applicant's 
social  security  number  or  employer 
identification  number,  (d)  an  indication 
whether  the  applicant  is  a  corporation, 
(e)  the  name  and  telephone  number  of  a 
person  to  contact  for  additional 
information,  and  (f)  the  name  and 
address  of  the  person  who  should 
receive  the  refund  check; 

(2)  A  short  description  of  the 
applicant's  business  and  use  of 
petroleum  products.  If  the  applicant  did 
business  under  more  than  one  name  or  a 
different  name  durmg  the  period  of  price 
controls,  the  applicant  should  list  those 
names; 

(3)  A  statement  identifying  the 
petroleum  products  which  the  applicant 
purchased  during  the  period  August  19, 
1973  through  lanuary  27,  1981,  the 
number  of  gallons  of  each  product 
purchased,  and  the  total  number  of 
gallons  on  which  the  applicant  bases  its 
claim; 

(4)  An  explanation  of  how  the 
applicant  obtained  the  volume  figures 
above,  and  an  explanation  of  its  method 
of  estimation  if  the  applicant  used 
estimates  to  determine  its  purchase 
volumes; 

(5)  A  statement  that  neither  the 
applicant,  its  parents,  subsidiaries, 
affiliates,  successors  nor  assigns  has 
waived  any  right  it  may  have  to  receive 
a  refund  in  these  cases  (e.g.,  that  none  of 
these  firms  has  a  claim  to  monies  in  the 
Stripper  Well  escrows); 

(fi)  If  the  applicant  is  not  an  end-user 
whose  business  is  unrelated  to  the 
petroleum  industry,  a  showing  that  the 
applicant  was  injured  by  the  alleged 
overcharges  (i.e.,  that  the  applicant  did 
not  pass  the  overcharges  through  to  own 
customers):  and 

(7)  If  the  applicant  is  a  regulated 
energy  utility,  a  certification  that  it  will 
notify  the  state  utility  commission  of 
any  refund  received  and  that  it  will  pass 
on  the  entirety  of  its  refund  to  its  retail 
customers. 

The  application  should  be  typed  or 
printed  and  mailed  in  duplicate  to  the 
following  address:  Subpart  V  Crude  Oil 
Overcharge  Refunds,  Office  of  Hearings 
and  .Appeals,  Department  of  Energy, 
1000  Independence  Avenue  SW., 
Washington.  DC  20585. 

The  DOE  is  required  to  maintain  a 
Public  Reference  Room  where 
submissions  are  made  available  for 
public  inspection.  To  ensure  that  no 
confidential  material  is  placed  in  the 
Public  Reference  Room,  an  applicant 


must  delete  material  it  considers 
confidential  from  two  copies  of  its  filing 
and  forward  these  copies  together  with 
an  undeleted  version  to  the  Office  of 
Hearings  and  Appeals.  If  there  is 
nothing  confidential  in  an  applicant's 
filing,  the  applicant  should  so  indicate 
and  provide  one  additional  copy  of  its 
submission.  Failure  to  claim  confidential 
treatment  will  result  in  disclosure  of  the 
entire  filing. 

Applicants  may  be  required  to  submit 
additional  information  to  document  their 
refund  claims.  The  deadline  for  filing 
refund  applications  is  December  31. 
1987.  Applicants  who  file  a  crude  oil 
refund  application  by  that  date  will  be 
considered  for  all  crude  oil  monies 
available  for  distribution  at  that  time. 
Therefore,  any  applicant  who  has 
already  filed  a  refund  application  in  any 
Subpart  V  cinide  oil  refund  proceeding 
need  not  file  another  application.  That 
application  will  be  deemed  to  be  filed  in 
these  proceedings.  Depending  upon  the 
type  of  refund  applications  received,  we 
may  establish  a  minimum  refund 
amount  for  eligible  claimants.  See 
Tarncone.  15  DOE  at  88.898. 

B.  Injury  Requirements  For  Purchasers 
of  Refined  Petroleum  Products 

1.  End-users  and  regulated  utilities. 
End-users  of  petroleum  products  whose 
businesses  are  unrelated  to  the 
petroleum  industry  will  be  presumed  to 
be  injured.  Greater  Richmond  Transit 
Company.  15  DOE  ^85.028  (1986). 
Regulated  energy  utilities  will  also  be 
presumed  injured,  provided  that  each 
utility  applicant  must  submit 
documentation  that  it  will  notify  the 
appropriate  regulatory  authority  of  any 
refund  received,  and  must  provide  an 
explanation  of  how  the  refund,  when 
received,  will  be  passed  on  to  its 
customers.  Tarricone,  15  DOE  1188,897- 
98. 

2.  Resellers  and  retailers.  Reseller 
and  retailer  purchasers  of  petroleum 
products  m.ust  submit  detailed  evidence 
of  injury,  and  mav  not  rely  upon  the 
presumptions  of  injury  utilized  in  refund 
cases  involving  refined  petroleum 
products.  They  can,  however,  use 
econometric  evidence  of  the  type  used 
in  the  OHA  Report  on  Stripper  Well  Oil 
Overcharges,  6  Fed.  Energy  Guidelines 
^90,507.  Furthermore,  as  noted  in 
Tarncone.  resellers  and  retailers  who 
were  spot  purchasers  will  not  be  subject 
to  the  presumption  of  non-injury 
applicable  in  refined  product  refund 
cases, 

C.  Injury  Requirements  For  f^irchasers 
of  Crude  Oil 

Purchasers  of  crude  oil  may  also 
apply  for  refunds  in  this  proceeding. 


Because  the  pricing  regulations  for  crude 
oil  specified  ceiling  prices  based  on  the 
locality  from  which  the  crude  oil  was 
produced  rather  than  on  the  basis  of  the 
cost  banks  of  the  seller,  the  DOE  has 
traditionally  applied  a  more 
individualized  standard  of  injury  for 
purchasers  of  crude  oil  than  it  has  for 
purchasers  of  refined  petroleum 
products.  See  Tenneco  Oil  Companv.  9 
DOE  ^82,538  at  85.206  (1982).  In  addition. 
it  is  especially  difficult  for  a  crude  oil 
purchaser  who  participated  in  the 
Entitlements  Program  to  demonstrate 
injury.  Id.  However,  a  crude  oil 
purchaser  who  is  eligible  to  participate 
in  this  proceeding  may  attempt  to 
affirmatively  demonstrate  that  it  has 
been  injured  by  an  alleged  crude  oil 
violation  and  that  it  should  therefore 
receive  a  refund.  See  Tenneco.  9  DOE  at 
85.206. 

D.  Parties  With  Claims  to  Stripper  Well 

Escrow  Funds 

Pursuant  to  the  Stripper  Well 
Settlement  Agreement,  escrow  funds 
were  established  for  Refiners,  Resellers, 
Retailers.  Airlines.  Agricultural 
Cooperatives,  Utilities,  Surface 
Transporters,  and  Rail  &  Water 
Transporters.  Parties  who  submitted 
valid  waivers  to  any  of  those  M.D.L.  378 
escrows  have  waived  their  rights  to 
apply  for  crude  oil  refunds  under 
Subpart  V  and  therefore  are  ineligible  to 
apply  for  a  refund  under  the  present 
proceeding. 

IV.  Refunds  to  the  State  and  Federal 
Governments 

In  accordance  with  the  MSRP,  80 
percent  of  the  funds  in  these 
proceedings  (S15.819.026.87)  plus  any 
portion  of  the  20  percent  reserve  which 
is  not  distributed,  will  be  disbursed  to 
the  State  and  Federal  governments  for 
indirect  restitution.  The  States  and  the 
Federal  Government  will  divide  these 
funds  equally."  We  will  direct  the  DOE's 
Office  of  the  Controller  to  segregate  the 
515.819,026.8"  available  and  to  distribute 
half  of  that  amount  (S7.909.513.43)  plus 
appropriate  interest  immediately  to  the 
Federal  Government.  The  other  half  of 
the  funds  plus  appropriate  interest  will 
be  placed  in  an  interest  bearing  escrow 
account  and  will  be  distributed  to  the 
States  pursuant  to  a  future  directive  of 
the  OHA.  Including  interest  accrued  as 


'  In  prei  iou»  crude  oil  implementation  orders  we 
noted  that  the  Stales  would  receive  one-fourlh  of 
the  80  percent  and  the  Federal  Government  would 
receive  three-quarters  of  that  amount  in  order  to 
repay  an  advance  the  Federal  Government  gave  the 
States.  The  Stales  have  fully  repaid  the  advance 
and.  therefore,  the  States  and  Federal  Government 
will  share  the  60  percent  in  this  proceeding  equally. 
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of  Augubl  31.  19C7.  the  Stale  and  Federal 
UMVPrnments  will  both  receive 
S*t.070.862.04.  The  share  or  ratio  of  the 
funds  in  the  State  account  which  each 
State  will  receive  is  based  on  each 
S'ate  s  consumption  of  petroleum 
products  during  the  period  of  price 
c.mtrul.  These  funds  are  subject  to  the 
same  limitations  and  reporting 
requirements  as  all  other  crude  oil 
monies  received  by  the  States  under  the 
S-.'ttlement. 

It  IS  therefore  ordered  that: 

(1)  Applications  for  Refund  from  the 
cade  oil  overcharge  funds  remitted  by 
the  firms  identified  in  the  Appendix  to 
ti'is  Decision  and  Order  mav  now  be 
filed. 

(2)  All  applications  submitted 
p.irsuant  to  paragraph  (1)  above  must  be 
f,!ed  no  later  than  Decem.ber  31.  1907. 

(3)  The  Director  of  Special  Accounts 
and  Payroll,  Office  of  Departmental 
Accounting  and  Financial  Systems 
Development.  Office  of  the  Controller, 
D^'partment  of  Energy,  shall  take  all 

s  I'ps  necessary  to  transfer  as  provided 
in  Paragraphs  (4).  (6).  and  (7)  below  the 
total  current  net  crude  oil  equity  as  of 
August  31, 1987.  from  each  of  the 
subaccounts  (within  the  Deposit  Fund 
F.scrow  Account  maintained  by  the  DOE 
a;  the  Treasury  of  the  United  States) 


listed  in  the  Appendix  to  this  Decision 
and  Order. 

(4)  The  Director  of  Special  Accounts 
and  Payroll  shall  transfer  39,070,862.04 
of  the  funds  obtained  pursuant  to 
Paragraph  (3)  above  into  a  subaccount 
denominated  "Crude  Tracking-States,"' 
Number  999DOE003W0.  The  Director  of 
Special  Accounts  and  Payroll  shall 
disburse  to  each  state,  upon  future 
directive  from  the  OHA,  its  share  of  that 
amount,  determined  pursuant  to  the 
calculation  of  ratios  for  distribution  to 
states  and  territories  set  forth  in  the 
Srittlement  Agreement,  plus  interest. 
Interest  shall  be  calculated  from 
September  1. 1987  to  the  date  of 
disbursement  on  funds  received  from 
Berry.  Saxon,  and  Armstrong.  Interest 
shall  be  calculated  from  May  19. 1987  to 
the  date  of  disbursement  on  crude  oil 
funds  received  from  Marathon, 
Disbursements  to  the  states  shall  be 
accomplished  pursuant  to  instructions 
previously  received  from  each  state  in 
tl;e  Stripper  Well  Exemption  Litigation 
refund  proceeding, 

(5)  The  funds  distributed  pursuant  to 
Paragraph  (4)  above  are  subject  to  the 
same  limitations  and  reporting 
requirements  as  are  all  other  crude  oil 
moneys  received  by  the  states  under  the 
Settlement  Agreement. 


(6)  The  Director  of  Special  Accounts 
and  Payroll  shall  transfer 59070.862.04 
plus  appropriate  interest  on  the  funds 
obtained  pursuant  to  Paragraph  (3) 
above  into  a  subaccount  denominated 
"Crude  Tracking-Federal."  Number 
999DOE002VV0.  Interest  shall  be 
calculated  from  September  1. 1987  to  the 
date  of  disbursement  on  funds  received 
from  Berry,  Saxon,  and  Armstrong. 
Interest  shall  be  calculated  from  May  19. 
1987  to  the  date  of  disbursement  on 
crude  oil  funds  received  from  Marathon. 

(7)  The  Director  of  Special  Accounts 
and  Payroll  shall  transfer  54,535,431.01 
appropriate  interest  on  the  funds 
obtained  pursuant  to  Paragraph  (3) 
above  into  a  subaccount  denominated 
"Crude  Tracking-Claimants  1."  Number 
999DOE007Z.  Interest  shall  be 
calculated  from  September  1.  1987  to  the 
date  of  disbursement  on  funds  received 
from  Berry.  Saxon,  and  Armstrong. 
Interest  shall  be  calculated  from  May  19. 
1987  to  the  date  of  disbursement  on 
crude  oil  funds  received  from  Marathon. 

(8)  This  is  a  final  Order  of  the 
Department  of  Energy. 

George  B.  Breznay. 

Director.  Office  of  Hearings  and  Appeals. 
Date:  September  14. 1987. 


Appendix 


Name  of  firm(s) 


OHA  Case 
number 


Consent  order 

number 


Crude  oil 

settlement 

amount 


Interest 


Berry  Holding  Co  Berry  &  Ewing.  Surprise  Oil  Co 

Saxon  Oii  Co , 

A.mstrong  Petroleum  Corp.  and  City  of  Newport  Beach,  CA. 
Marathon  Petroleum  Co 


KEF-0027 
KEF-0028 
KEF-0041 
KFX-0023 


910C00059Z 
670C00311Z 
960C0023Z 
RMNAOOOOIZ 


59,111.869  56 

120,000  00 

2,108,900.03 

8,433,014.00 


52.058,63678 

23,725  80 

164,729,63 

656.279.29 


'  All  interest  is  reported  througti  August  31,  1987  except  for  Marathon  which  is  reported  through  May  18,  1987. 


1!  H  IJ'K.   H7-21~n3  Filed  9-ia-87:  8:45  am) 
BILLING  CODE  645<M)1-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-3264-41 

Open  Meeting;  Science  Advisory 
Board,  Environmental  Health 
Committee  Drinking  Water 
Subcommittee 

Under  Pub.  L.  92—163,  notice  is  hereby 
given  that  a  two-day  meeting  of  the 
Drinking  Water  Subcommittee  of  the 
Fnvironmenlal  Health  Committee  of  the 
Science  Advisory  Board  will  be  held  on 
October  8-9,  1987  in  the  West  Park 
Hotel,  1900  N.  Ft.  Myer  Drive.  Arlington. 
V.\  22209  m  the  Dogwood  Conference 


me 


Room.  The  meeting  will  start  at  8:30  a.m. 
on  October  8th  and  adjourn  no  later 
than  4:00  p.m.  on  October  9th, 

The  purpose  of  the  meeting  is  to 
review  the  Office  of  Drinking  Water's 
Report  to  Congress  on  Comparative 
Health  Effects  and  Criteria  Document 
for  Xylene. 

The  meeting  will  be  open  to  the 
public.  Any  member  of  the  public 
wishing  to  present  information  to  the 
Subcommittee  must  contact,  in  writing, 
Dr.  C.  Richard  Cothern.  Executive 
Secretary  to  the  Committee,  or  Ms. 
Renee'  Butler,  by  telephone  at  (202)  382- 
2552  or  by  mail  to:  Science  Advisory 
Board  (AlOlF).  401  M  Street.  SW.. 
Washington.  DC  20460  no  later  than 
COB.  Octobers.  1987. 


Date:  September  J4,  1987, 
Terrj  F.  Yosie, 

Director.  Science  .Advisory  Board. 

\VR  Doc.  87-21727  Piled  9-18-87;  8:45  dm) 

BILLING  CODE  6560-50-M 

(FRL-3264-51 

Open  Meeting  on  October  8.  1987; 
Science  Advisory  Board  Executive 
Committee 

Under  Pub.  L.  92-463,  notice  is  hereby 
given  that  the  Executive  Committee  of 
the  Science  Advisory  Board  will  hold  a 
meeting  on  October  8. 1987  at  the  U.S. 
Environmental  Protection  Agency,  in  the 
Administrator's  Conference  Room. 
Room  1103  of  the  West  Tower.  The 
meeting  will  begin  at  9:00  a.m.  on 
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Thursday.  October  8.  and  adjourn  no 
later  than  5;00  p.m.  on  that  day. 

Issues  to  be  discussed  by  the 
Committee  at  this  meeting  include  draft 
Science  Advisory  Board  reports  on 
review  of;  The  Underground  Storage 
Tank  Release  Simulation  Model;  The 
Land  Disposal  Research  Program;  and 
The  Waste  Minimization  Research 
Program:  The  Idaho  Radionuclide  Study: 
and  The  National  Radon  Sur\'ey  Design. 
In  addition,  the  Committee  will  hear  a 
status  report  on  review  of  revisions  to 
the  Hazard  Ranking  System. 

The  meeting  is  open  to  the  public.  Any 
member  of  the  public  wishing  to  attend " 
or  submit  written  comments  should 
notify  Dr.  Terry  F.  Yosie.  Director. 
Science  Advison,'  Board,  at  202-382- 
.4126  or  Joanna  Foellmer  bv  October  2. 
1987. 

Date:  September  14.  1987. 
Terry  F.  Yosie, 

Director.  Science  Advisory  Board. 
|FR  Doc  8:--21-2R  Filed  »-18-87;  8:45  am] 
BILLrNG  CODE  6560-50-M 


IFRL-3264-61 

Science  Advisory  Board  Long-Range 
Ecological  Research  Needs 
Subcommittee;  Open  Meeting 

Under  the  Federal  Advisory 
Committee  Act.  Pub.  L.  92^63,  notice  is 
hereby  given  that  a  one  and  one  half 
day  meeting  of  the  Long-Range 
Ecological  Research  Needs 
Subcommittee  of  the  Science  Advisory 
Board  will  be  held  on  October  6  and  7. 
1987.  The  meeting  will  begin  at  9:00  a.m. 
on  October  6.  and  will  be  held  in  the 
Administrator's  Conference  Room  1103 
at  the  U.S.  Environmental  Protection 
Agency.  401  M  Street  SW.,  Washington. 
DC.  Adjourment  on  October  7  will  take 
place  no  later  than  1:00  p.m. 

The  main  purpose  of  the  meeting  is  to 
continue  an  assessment  of  EPA's 
ecological  research  needs,  specifically 
those  research  needs  that  address 
ecological  problems  that  may  be 
encountered  or  may  persist  in  the  future. 
The  Subcommittee  will  begin  to  build  on 
a  framework  of  ideas  developed  at  the 
last  meeting,  and  w-ill  identify  endpoints 
that  may  be  applied  to  help  formulate  a 
research  plan.  The  Subcommittee  will 
continue  to  receive  information  about 
ecological  research  conducted  by  other 
Agencies.  Speakers  from  other  Agencies 
and  some  private  concerns  will  provide 
briefings  based  on  their  activities 
related  to  these  issues.  EPA  research 
program  representatives  will  also 
provide  information  to  the 
Subcommittee. 


The  meeting  will  be  open  to  the 
public.  Anyone  who  wishes  to  attend, 
present  information  to  the 
Subcommittee,  or  obtain  information 
concerning  the  meeting,  should  contact 
Ms.  Janis  Kurtz.  Executive  Secretary,  or 
Mrs.  Lutithia  Barbee,  Staff  Secretary. 
(AlOl-F).  Environmental  Effects, 
Transport  and  Fate  Committee.  Science 
Advisory  Board,  U.S  Environmental 
Protection  Agpnc\-.  401  M  Street  SW., 
Washington.  DC.  20460.  Telephone  (202) 
382-2552  or  FTS  8-382-2552.  Written 
comments  will  be  accepted,  and  can  be 
sent  to  Ms.  Kurtz  at  the  address  above. 
Persons  interested  in  making  statements 
before  the  Subcommittee  must  contact 
Ms.  Kurtz  no  later  than  October  1, 1987 
in  order  to  be  assured  of  space  on  the 
agenda. 

Date:  September  11.  1987. 
Terry  F.  Yosie, 

Director.  Science  Advisory  Board. 
|FR  Doc  87-21729  Filed  9-18-87;  8:45  amj 

BILLIMG  CODE   656&-SD-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Submitted  to  the  Office  of 
Management  and  Budget  for 
Clearance 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
package  for  clearance  in  accordance 
w  ith  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35). 

Type;  Extension  of  3067-0184 

Title:  Superfund  Cost  Share  Eligibility 
Criteria  for  Permanent  and  Temporary 
Relocation 

Abstract:  This  Information  is  required 
by  FEMA  from  the  States  as 
documentation  of  matching  relocation 
assistance  contributions  submitted  by 
the  States.  The  documentation  is  used 
by  FE.MA  to  substantiate  the  Slate's 
completed  work  and  matching 
contribution  under  cost  sharing.  44 
CFR  Part  222.  Except  as  otherwise 
noted,  there  is  a  90%  Federal/10% 
State  cost  share  relationship 

Type  of  Respondents:  State  or  local 
governments 

Numiber  of  Respondents:  3 

Burden  Hours:  300 

Frequency  of  Recordkeeping  or 
Reporting:  On  occasion 
Copies  of  the  above  information 

collection  request  and  supporting 

documentation  can  be  obtained  by 

calling  or  writing  the  FE.MA  Clearance 


Officer,  Linda  Shiley.  (202)  646-2624,  500 
C  Street  SW.,  Washington.  DC  20472. 

Comments  should  be  directed  to 
Francine  Picoult.  (202)  393-7231.  Office 
of  Management  and  Budget.  3235  NEOB, 
Washington.  DC  20503  within  two 
weeks  of  this  notice. 

Date:  September  8, 1987. 
Wesley  C.  Moore, 

Director.  Office  of  Administrative  Support. 
[FR  Doc.  87-21683  Filed  9-18-87;  &45  am| 
BILUNG  CODE  e7tS-01-M 


IFEMA-798-DR1 

Amendment  to  Notice  of  Major- 
Disaster  Declaration;  Illinois 

AGENCY:  Feueral  Emergency 
Management  Agency. 
action:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Illinois  (FEMA-79&-DR),  dated  August 
21.  1987.  and  related  determinations, 
dated:  September  8.  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

.\f\  a  k.  Eji;ot.  Disaster  Assistance 
Programs.  Federal  Emergency 
Management  Agencv.  Washington.  DC 
20472,  (202j  646-3614. 

Notice:  The  notice  of  a  major  disaster 
for  the  State  of  Illinois,  dated  August  21. 
1987,  is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  August  21,  1987: 

The  portion  of  Cook  County  located  within 
Berwyn.  Cicero,  and  Oak  Park  Townships, 
and  the  portion  of  Cook  County  north  of  the 
Cook-DuPage  County  line  and  north  of 
Roosevelt  Road:  and  all  areas  of  DuPage 
County  for  Public  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance) 
Joseph  A.  Moreland. 

Acting  Deputy  Associate  Director.  State  and 
Local  Programs  and  Support.  Federal 
Emergency  Management  Agency. 
'FR  Doc  8^-21685  Fi!ed  9-18-87:  8:45  am] 

BILLING  coot  671»-02-l» 


[FEMA-3092-EM 

Emergency  and  Related 
Determinations;  Wyoming 

AGENCY:  Federal  Emergency 
.Management  Agency. 

ACTION:  .Notice. 

summary:  This  is  a  notice  of  the 
Presidential  declaration  of  an 
emergency  for  the  State  of  Wyoming, 


(FEMA-3092-EM).  dated  September  4, 
1987,  and  reldted  determinations. 
DATED:  Sfptemher  4.  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

Neva  K.  Elliott.  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Auencv.  Washington.  DC 
20472,  (2021  646-3t)14. 

Notice:  Notice  is  hereby  given  that,  in 
a  letter  of  August  4,  1987.  the  President 
declared  an  emergency  under  the 
authority  of  the  Disaster  Relief  Act  of 
1974.  as  amended  (42  U.S.C.  5121  et  seq.. 
Pub.  L  93-288).  as  follows: 

I  have  determined  that  the  potential  threat 
of  fire  and  explosion  cau.sed  by  the  presence 
of  methane  gas  in  the  Rawhide  Village/ 
Horizon  Subdivision  in  Campbell  County, 
Wyoming  is  of  sufficient  seventy  and 
msRnitude  to  warrant  an  emergency 
declaration  under  PL  93-288. 1  therefore 
declare  that  such  an  emergency  exists  in  the 
State  of  Wyoming. 

You  are  hereby  authorized  to  provide 
temporary  housing  assistance  as  required 
beginning  on  the  date  of  my  declaration  of  an 
emergency.  You  are  further  authorized  to 
allocate,  from  funds  available  for  these 
purposes,  such  amounts  as  you  find 
necessary. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148,  I 
hereby  appoint  Mr.  David  P.  Grier  IV  of 
the  Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
emergency. 

1  do  hereby  determine  the  following 
area  of  the  State  of  Wyoming  to  have 
been  affected  adversely  by  this  declared 
emergency. 

Rawhide  Village/Horizon  Subdivision 
located  in  Campbell  County  for 
assistance  as  authorized  by  the 
President  s  declaration. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.518.  Disaster  Assistance) 

lulius  W.  Becton.  |r., 

Dinctor. 

|FR  Doc.  87-21684  Filed  9-18-87:  8:45  am] 

BILLING  C0D€  6718-02-M 


FEDERAL  MARITIME  COMMISSION 

Agreement(s)  Filed;  The  Bank  Line, 
Limited,  et  al. 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obt.iin  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
-Maritime  Commission.  1100  L  Street 
.\W.,  Room  10325.  Interested  parties 


may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  202-009502-018. 

Title:  United  States/South  and  East 
Africa  Conference. 

Parties: 

The  Bank  Line,  Limited 

Lykes  Bros.  Steamship  Co.,  Inc. 

South  African  Marine  Corp.,  Ltd. 

United  States  Lines,  Inc. 

Synopsis:  The  proposed  amendment 
would  permit  the  parties  to  exercise 
independent  action  on  the  level  of 
compensation  paid  to  an  ocean  freight 
forwarder  who  is  also  a  customs  broker. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  September  16, 1987. 
Tony  P.  Kominoth, 

Assistanl  Secretary. 

|FR  Doc.  87-21736  Filed  9-18-87;  8:45  am] 

BILLING  CODE  67J0-01-M 


Agreement(s)  Filed;  Schroeder  Marine 
Terminal,  Inc.,  et  al. 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-200036. 

Title:  Port  of  Houston  Authority 
Terminal  Agreement. 

Parties: 

Port  of  Houston  Authority 

Schroeder  Marine  Terminal  Inc. 

Synopsis:  The  proposed  agreement 
provides  for  freight  handling  services  at 
the  Port  Authority's  wharves  and  transit 
sheds  Number  41  and  42.  Handling  is  to 


include  allocating  space  within  the 
facility  to  accommodate  the  cargo  of 
ships  assigned  by  the  Port  to  berths 
within  the  facility. 

Agreement  No.:  224-003939-003. 

Title:  City  of  Long  Beach  Preferential 
Assignment  Agreement. 

Parties: 

City  of  Long  Beach 

Metropolitan  Stevedore  Company 

Synopsis:  The  proposed  agreement 
provides  for  substantial  modifications  to 
the  conveyor  systems  to  increase  the 
efficiency  and  effectiveness  of  bulk 
loading  systems  at  the  dry  bulk 
Terminal.  The  agreement  also  extends 
the  term  of  the  Preferential  Assignment 
for  a  period  of  twelve  years  ending  on 
March  31,  2008. 

Agreement  No.:  224-200031. 

Title:  Virgin  Islands  Port  Authority 
Terminal  Agreement. 

Parties: 

Virgin  Islands  Port  Authority 

Tropical  Shipping  and  Construction, 
Ltd,, 

Synopsis:  The  proposed  agreement 
provides  terms  and  condition  under 
which  Tropical  Shipping  and 
Construction  Co..  Ltd.  will  utilize 
warehouse  space  and  land  for  its 
terminal  marine  operations. 

By  Order  of  the  Federal  Maritime 
Commission. 
Tony  P.  Kominoth, 
Assistant  Secretary. 

Dated;  September  16,  1987. 
[FR  Doc.  87-217.38  Filed  9-18-87;  8:45  am| 
BILLING  CODE  6730-01-M 


Ocean  Freight  Forwarder  License 
Revocations;  Navigato  International, 
Inc.,  et  al. 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the  regulations 
of  the  Commission  pertaining  to  the 
licensing  of  ocean  freight  forwarders.  46 
CFR  Part  510. 

License  Number:  2491 

Name:  Navigato  International.  Inc. 

Address:  625  Chase  Ave.,  Elk  Grove 

Village,  IL  60007 
Date  Revoked:  May  9,  1987 
Reason:  Failed  to  maintain  a  valid 

surety  bond 

License  Number:  2354 

Name:  Professional  Transportation 

Consultants,  Inc. 
Address:  23779  Madison  St.,  Torrance. 

CA  90505 
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Date  Revoked:  June  25,  1987 
Reason:  Failed  to  maintain  a  valid 
surety  bond 

License  Number:  1588 

Nome:  James  Movies  &  Associates,  Inc. 

Address:  801  Chase  Ave..  Elk  Grove 

Village.  IL  60007 
Date  Revoked:  July  4,  1987 
Reason:  Failed  to  maintain  a  valid 

surety  bond 

License  Number:  1969 

A'ome.- Trans-World  International.  Inc. 

Address:  7230  N.W.  77  St..  Miami.  FL 

33166 
Date  Revoked:  July  7,  1987 
Reason:  Failed  to  maintain  a  valid 

surety  bond 

License  Number:  1907 

Name:  Navarrete  Forwarding  Co.,  Inc. 

Address:  333  St.  Charles  Ave.,  =613. 

New  Orleans.  LA  70130 
Date  Revoked:  July  8.  1987 
Reason:  Surrendered  license  voluntarily 

License  Number:  1360 

Name:  Gross  &  Flannelly  Inc. 

Address:  140  Eastern  Ave..  Chelsea.  MA 

02150 
Date  Revoked:  July  21,  1987 
Reason:  Surrendered  license  voluntarily 
License  Number:  161 
Name:  J.T.  Steeb  &  Co..  Inc.  (Oregon) 
Address:  520  Yamhill  Street.  =:422 

Portland.  OR  97204 
Date  Revoked:  July  21.  1987 
Reason:  Surrendered  license  voluntarily 

License  Number:  753 
Name:  J.T.  Steeb  &  Co..  Inc. 

(Washington) 
Address:  801  Second  Ave..  =^318.  Seattle, 

WA  91804 
Date  Revoked:  July  21.  1987 
Reason:  Surrendered  license  voluntarily 
License  Number:  625 
Name:  Miguel  C.  Nazario  dba  Cuban 

American  Forwarders 
Address:  17  Park  Place,  No.  211,  New 

York,  NY  10007 
Date  Revoked:  July  24, 1987 
Reason:  Failed  to  maintain  a  valid 

surety  bond 

License  Number:  1 376 

Name:  Sunvan  International,  Inc. 

Address:  3028  Cascadia  Ave..  S..  Seattle, 

W A  98144 
Date  Revoked:  August  25,  1987 
Reason:  Voluntarily  requested 

revocation 

License  Number:  500 

Name:  Yellow  Freight  System.  Inc. 

Address:  P.  O.  Box  7563^  10990  Roe  Ave., 

Overland  Park,  KS  66207 
Date  Revoked:  August  29,  1987 
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Reason:  Voluntarily  requested 

revocation 
Robert  G.  Drew, 

Director.  Bureau  of  Domestic  Regulation. 
(FR  Doc.  87-21737  Filed  9-18-87;  8:45  am| 
BILLING  CODE  6730-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

Production  and  Health  Effects  of 
Rubber  Products  Manufacturing; 
Request  for  Comments  and  Secondary 
Data  on  The  National  Institute  for 
Occupational  Safety  and  Health 

agency:  National  Institute  for 
Occupational  Safety  and  Health 
(MOSH),  Centers  for  Disease  Control 
(CDC),  Public  Health  Service  (PHS), 
Department  of  Health  and  Human 
Services  (IIHS). 

ACTION:  Request  for  comments  and 
secondary  data, 

summary:  .MOSH  is  requesting 
comments  and  secondary  data  from  all 
interested  parties  concerning  the 
potential  exposure  of  workers  to 
hazardous  substances  during  the 
manufacture  of  rubber  products  and  the 
possible  adverse  health  effects  among 
these  workers.  Interested  parties  may 
submit  (1)  existing  data  on  exposure 
concentrations  of  substances  used  or 
by-products  found  in  the  manufacture  of 
rubber  products.  (2)  available  reports  of 
adverse  health  effects  or  injuries 
observed  in  rubber  products 
manufacturing,  (3)  descriptions  of 
production  processes  or  control 
technology  in  use  today,  or  (4)  any  other 
information  regarding  this  industry  and 
its  workers.  Exposures  that  occur  during 
the  production  of  elastomiers  are  not 
included  in  this  request.  This 
information  will  be  used  by  NIOSH  to 
evaluate  whether  the  exposure  of 
workers  to  substances  found  during  the 
manufacture  of  rubber  products  or  any 
existing  work  practices  pose  health  or 
safety  risks,  and  to  determine  the  need 
for  preventive  health  measures  or 
additional  research. 

DATE:  Comments  concerning  this  notice 
should  be  submitted  bv  November  20, 

198". 

ADDRESS:  Any  information,  comments, 
suggestions,  or  recomendations  should 
be  submitted  in  writing  to:  Mr.  Richard 
A.  Lemen,  Director.  Division  of 
Standards  Development  and  Technology 
Transfer,  NIOSH,  CDC,  4676  Columbia  " 
Parkway,  C-14,  Cincinnati,  Ohio  45226. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Ddvid  M.  VoldW.  Di\ibion  of 


Standards  Development  and  Technology 
Transfer,  NIOSH.  CDC.  4676  Columbia 
Parkway.  C-31.  Cincinnati.  Ohio  45226. 
(513)  533-8313.  or  FTS  684-8313. 
SUPPLEMENTARY  INFORMATION:  Under 

the  Occupational  Sdfet\  and  Health  Act 
of  1970  (29  U.S.C.  651,  et  seq.].  NIOSH  is 
directed  to  gather  information  for 
improving  occupational  safety  and 
health,  NIOSH  has  received  reports 
indicating  that  exposure  generated 
during  the  manufacture  of  rubber 
products  can  cause  adverse  health 
effects  in  workers.  Cancer,  respiratory 
disease,  dermatologic  effects,  coronary 
heart  disease,  injuries,  and  cumulative 
trauma  disorders  have  been  reported. 

Rubber  products  manufacturing 
requires  the  use  of  a  large  number  of 
chemicals  which  vary  from  one  plant  or 
process  to  another.  Occupational 
exposures  that  occur  during  the  mixing 
of  rubber  or  elastomers  with  various 
chemicals  and  their  subsequent 
fabrication  into  rubber  products  are  of 
specific  concern.  However,  exposures 
that  occur  during  the  production  of 
elastomers  and  chemicals  used  in  this 
industry  are  not  included  in  this  request 
for  comments  and  secondary  data. 

Chemicals  used  in  rubber  products 
manufacturing  and  the  by-products  such 
as  dusts,  curing  fumes,  and  solvents  can 
be  inhaled  or  dermally  absorbed. 
Studies  of  workers  from  this  industry 
have  found  excess  deaths  due  to 
cancers  of  the  stomach,  large  intestine, 
lymphatic  and  hematopoietic  system, 
lungs,  and  bladder.  In  addition  to  the 
excess  cancer  deaths,  adverse  health 
effects  reported  for  rubber  workers 
include  increased  respiratory  morbidity, 
dermatologic  effects,  coronary  heart 
disease,  injuries,  and  cumulative  trauma 
disorders. 

The  International  Agency  for 
Research  on  Cancer  lists  401  chemicals 
used  in  the  rubber  industry  in  its 
Monograph  on  the  Evaluation  of  the 
Carcinogenic  Risk  of  Chemicals  to 
Humans,  The  Rubber  Industry,  Vol.  28. 
Occupational  Safety  and  Health 
Administration  Permissible  Exposure 
Limits.  NIOSH  Recommended  Exposure 
Limits,  or  American  Conference  of 
Governmental  Industrial  Hygienists 
Threshold  Limit  Values  exist  for  17 
percent  of  these  substances. 

NIOSH  is  interesterd  in  obtaining 
existing  and  available  materials 
including  reports  and  research  findings 
to  evaluate  whether  recommendations 
for  health  protection  or  further  research 
on  the  rubber  products  manufacturing 
industry  are  needed.  Examples  of 
requested  information  include: 

1.  Industrial  hygiene  data  and 
airborne  exposure  concentrations  of 
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substances  in  the  production. 

formulcition.  tr.msfpr.  nr  storage  of 
rubber  products. 

2.  Work  practices,  personal  protective 
equipment,  or  engineering  controls  used 
in  the  workplace  during  the  production, 
formulation,  transfer,  or  storage  of 
rubber  protlucts. 

3.  Adverse  health  effects  or  injuries 
observed  in  workers  in  rubber  products 
manufacturing. 

4.  Epidemiology  data  on  rubber 
products  manufacturing  workers 
published  since  1984. 

5.  Descriptions  of  production 
processes  in  use  today. 

All  information  received  in  response 
to  this  notice,  except  that  designated  as 
trade  secret  and  protected  by  section  15 
of  the  Occupational  Safety  and  Health 
y\ct.  or  personal  identifying  information 
contained  in  medical  case  reports  or 
data,  will  be  available  for  public 
examination  and  copying  at  the  above 
address. 
Larry  W.  Sparks, 

Esriutive  Officer,  National  Institute  for 
Orcupational  Safety  and  Health. 
•FR  Doc.  87-21713  Filpd  9-18-87:  8:45  am| 

BILLING  CODE  4160-19-M 

Food  and  Drug  Administration 

I  Docket  No.  87F-0281I 

Ciba-Geigy  Corp;  Filing  of  Food 
Additive  Petition 

AGENCY:  Food  and  Drug  .Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 

Administration  (FD,-\)  is  announcing 
that  Ciba-Geigy  Corp.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  octadecyl  3.5-di-;e;/- 
butyl— l-hydroxyhydrorinnamate  as  an 
antioxid:int  and/or  stabilizer  in  rubber 
articles  for  repeated  use  in  contact  with 
food  and  in  lubricants  with  incidental 
food  contact. 

FOR  FURTHER  INFORMATION  CONTACT: 

V  ir  .-Xnand,  Center  for  Food  Saffty  and 
Applied  Nutrition  (HFF-3351,  Food  and 
Drug  Administration.  200  C  Street  SW.. 
Washington.  DC  20204,  202-472-5690. 

SUPPLEMENTARY  INFORMATION:  Under 

l:;i'  Fecirr.d  Fiiod.  Drug,  and  Cosmetic 
.•\ct  (sec.  409(bl(5).  72  Stat.  1786  (21 
U.S.C.  348(bl(5)),  notice  is  given  that  a 
petition  (FAP  7B4028)  has  been  filed  by 
Citia-Ceigy  Corp..  Three  Skyline  Dr.. 
flawthorne.  NY  10532.  proposing  that 
the  food  additive  regulations  be 
amended  to  provide  for  the  safe  use  of 
octadecyl  3,5-di-/t'r/-hutyl-4- 


hydroxyhytfrocinnamate  as  an 
antioxidant  and/or  stabilizer  in  rubber 
articles  for  repeated  use  in  contact  with 
food  by  amendment  of  §  178.2010 
Antioxidants  and/or  stabilizers  for 
polymers  (21  CFR  178.2010)  and  as  an 
antioxidant  and/or  stabilizer  in 
lubricants  With  incidental  food  contact 
by  amendment  of  §  178.3570  Lubricants 
with  incidental  food  contact  (21  CFR 
178.3570). 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  wdl  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40[o). 

Dated:  September  14, 1987. 
Richard  ).  Ronk. 

Acting  Directur.  Center  for  Food  Safety  and 

Applied  Xutr^tion. 

|FR  Dor  87-21673  Filed  9-16-87:  8:45  am) 

BILLING  CODE  4160-01-M 


Public  Health  Service 

National  Toxicology  Program; 
Chemicals  (8)  Nominated  for 
Toxicological  Studies;  Request  for 
Comments 

SUMMARY:  On  July  29, 1987,  the 
Chemical  Evaluation  Committee  (CEC) 
of  the  National  Toxicology  Program 
(NTP)  met  to  review  eight  chemicals 
nominated  for  toxicology  studies  and  to 
recommend  the  types  of  studies  to  be 
performed.  With  this  notice,  the  NTP 
solicits  public  comments  on  the  eight 
chemicals  listed  herein. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Victor  A.  Fung,  Chemical  Selection 
Coordinator.  National  Toxicology 
Program,  Room  2B55.  Building  31, 
National  Institutes  of  Health,  Bethesda, 
Maryland  21)892,  (301)  496-3511. 
SUPPLEMENTARY  INFORMATION:  As  part 
of  the  chemical  selection  process  of  the 
National  Toxicology  program, 
nominated  chemicals  which  have  been 
reviewed  by  the  NTP  Chemical 
Evaluation  Committee  (CEC)  are 
published  with  request  for  comment  in 
the  Federal  Register.  This  is  done  to 
encourage  active  participation  in  the 
NTP  chemical  evaluation  process, 
thereby  helping  the  NTP  to  make  more 
informed  decisions  as  to  whether  to 
select,  defer  or  reject  chemicals  for 
toxicology  study.  Comments  and  data 


submitted  in  response  to  this  request  are 
reviewed  and  summarized  by  NTP 
technical  staff,  are  forwarded  to  the 
NTP  Board  of  Scientific  Counselors  for 
use  in  their  evaluation  of  the  nominated 
chemicals,  and  then  to  the  NTP 
Executive  Committee  for  decision- 
making. The  NTP  chemical  selection 
process  is  summarized  in  the  Federal 
Register.  April  14,  1981  (46  FR  21828), 
and  also  in  the  NTP  FY  -1986  Annual 
Plan,  pages  201-203. 

On  July  29,  1987.  the  CEC  met  to 
evaluate  eight  chemicals  nominated  to 
the  NTP  for  toxicological  studies.  The 
following  table  lists  the  chemicals,  and 
their  Chemical  Abstract  Service  (CAS) 
registry  numbers. 


Chemical 


1 .4  Butanedwl 

Diethylene  glycol.  - 
DipfOpy<ene  glycol 
Coniugaied  esuogena 

Oxymelhoione 

Treosurtan    

Caftx>n  diSurtKJe 


8   Meihylene  (Sphenyl  ditsocyanale.. 


CAS  No 


1 10-63-4 

111-46-6 

25265-71-8 


434-07-1 

299-75-2 

75-15-0 

101-68-8 


Dipropylene  glycol  was  nominated  for 
subchronic  studies;  the  remaining  seven 
chemicals  were  nominated  for 
carcinogenicity  testing. 

Of  the  eight  chemicals,  three  have 
been  previously  selected  for  study  by 
the  NTP.  Diethylene  glycol  was 
nonmutagenic  in  the  Salmonella 
microsomal  assay.  Short  term  in  vivo 
reproductive  toxicity  and  continuous 
breeding  studies  were  also  conducted  on 
this  chemical. 

Carbon  disulfide  was  nonmutagenic  in 
the  Salmonella  microsomal  assay  in 
studies  conducted  by  two  independent 
laboratories.  A  90-day  inhalation  study 
and  conventional  teratology  studies 
have  been  performed  on  carbon 
disulfide.  A  National  Cancer  Institute/ 
NTP  gavage  carcinogenicity  study  in 
mice  and  rats  was  conducted  in  the 
early  1970s.  However,  the  data  were 
judged  to  be  inadequate  due  to  the  poor 
survival  of  the  animals,  and  no  technical 
report  was  written.  Carbon  disulfide  is 
currently  on  test  for  chromosomal 
abberrations  and  sister  chromatid 
exchanges  in  Chinese  hamster  ov  ary 
cells. 

Methylene  diphenyl  diisocyanate  was 
nonmutagenic  in  the  Salmonella 
microsomal  assay.  A  gavage  subchronic 
study  was  completed  for  this  chemical 
but  a  chronic  study  was  not  initiated 
due  to  technical  difficulties. 

Interested  parties  are  requested  to 
submit  pertinent  information.  The 
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.following  types  of  data  are  of  particular 
relevance: 

(1)  Modes  of  production,  present 
production  levels,  and  occupational 
exposure  potential. 

(2|  Uses  and  resulting  exposure  levels, 
where  known. 

(31  Completed,  ongoing  and/or 
planned  toxicologic  testing  in  the  private 
sector  including  detailed  experimented 
protocols  and  results,  in  the  case  of 
completed  studies. 

(4)  Results  of  toxicological  studies  of 
structurally  related  compounds. 

Please  submit  all  information  in 
writing  by  thirty  days  after  date  of 
publication.  Any  submissions  received 
after  the  above  date  will  be  accepted 
and  utilized  where  possible. 

Dated:  September  16.  198r. 
David  P,  Rail. 

Director.  National  Toxicology  Program. 
|FR  Doc.  87-21739  Filed  9-1B-8-:  8:45  am| 

BILLING  CODE  4140-01-m 


Notification  of  the  Disposal  of  Wet 
Tissues  From  Toxicology  and 
Carcinogenesis  Studies  Stored  in  the 
National  Toxicology  Program  Archives 

The  .National  Toxicology  Program 
(NTP)  Archives  currently  maintains 
records  and  pathology  materials  for  over 
3CX)  National  Cancer  Institute  and  NTP 
toxicology  and  carcinogenesis  studies, 
some  of  which  were  started  and 
completed  more  than  10  years  ago.  The 
storage  space  for  the  wet  tissues  [animal 
organs  and  carcasses  in  formalin)  is  no 
longer  adequate  and  additional  storage 
space  would  be  required.  Since  these 
studies  were  completed  years  ago.  and 
for  most  studies  histological  slides  and 
paraffin  blocks  are  available,  w^e  plan  to 
discard  the  wet  tissues  from  selected 
studies  where  it  is  anticipated  that  there 
is  either  little  current  interest  or  the 
tissues  are  considered  no  longer  viable. 
The  histological  slides  and  paraffin 
blocks  will  remain  available  for  these 
studies. 


Attached  is  the  third  list  of  studies  for 

v\hich  the  wet  tissues  are  to  be 
discarded.  (The  first  list  was  published 
in  the  Federal  Register  on  September  19. 
1986,  51  FR  33303-33304  and  the  second 
list  was  published  on  February  9,  1987, 
52  FR  4060-4062.)  The  chemicals  are 
from  studies  conducted  at  Southern 
Research  Institute  where  the  final 
sacrifices  occurred  between  1971  and 
1976.  Anyone  who  has  questions  about 
the  studies  listed  should  contact  Dr. 
Gary  .\.  Boorman,  Project  Officer  for  the 
NTP  Archives,  by  telephone  at  (919) 
541-3440.  FTS  629-3440,  or  in  writing  at 
NIEHS.  MD  C2-01.  P.O.  Box  12233. 
Research  Triangle  Park.  NC  27709. 

If  no  objections  are  received  by  30 
days  after  publication  of  this  notice,  the 
formalin  fixed  wet  tissues  from  these 
studies  will  be  discarded. 

Attachment. 

Dated:  September  14. 1987. 
David  P  Rail. 
Director.  National  Toxicology  Program. 


List  III-Proposed  Disposal  of  Wet  Tissues  for  Toxicology  a  Carcinogenesis  Studies 


Exp  No  Cnemical 


61  Records  on  list  Chem 
C03247  Acetofieiamde 


Single  dose  study 


Start 


End 


1 4Day  study 


Start 


90-day  stucty 


End 


Start 


11/00/72A 
tor  eittier  Fischer  344  rab 


inadequate  data. 


was  rtot  caicinogerac 


12/00/r2A 
orB6C3F1 


End 


06/00/73A 


niice. 


09/00/70A 


n/00/70A  I I     t2/00/70A  I    08/00/71 A  I    09/00/71 A 


..„  „,„  „  09/00/72A   

iH-050  p  II  IS  conciuaea  ttiai  unoe.  me  coooitioos  oi  m,s  Dioassay.  Ac^tohexamde  w^  not 
C00384A  2  AceTylaTi.noMuo'eoe 

Rel   No  21  Positive  controls  ana  studies  witr, 

Positive  control-no  Tecnncai  Repor!  issjed, 
C00381B  2  AcetylammoHuorene  | 

Rel   No  21  Positive  controls  and  studies  with  inadequate  data 

Positive  controi-oo  Tecfimcai  Repol  issued 
C00384C  2-Acetytaminofluorene  | 

Rel  No  21  Positive  controls  and  studies  with  inadequate  data 

Positive  control-no  Technical  Report  issued 
C00384D  2  Acetyiaminofiuorene     ...  I    n9/nn;TrA  I  I    «..,~,,,..l  I 

Rel  No  21  Po^tive  controls  and  stud^sv^mmadequat^data ««"»'^'A  ' I    04/00/7,A  I I    05/00/71A 

Positive  control-no  Tectinical  Report  issued 
C00384E  2-Acet>^m,nonuO'ene  |    05/00/71A  I I    07/00/7,A  ' 

Hei  No  21  Positive  controls  and  studies  witti  inadequate  dala. 

Positive  control-no  Tectimcai  Report  issued 
C00384F  2^«^an>no«uorene  j    03/00/72A  I I    05/00/72A 

Hei  No  21  Positive  controls  and  studies  with  inadequate  data- 
Positive  control-no  Technical  Report  issued. 
C00384G  2  Acetylaminoltuorene  J  I  I 

Rel  No  21  Positive  controls  ana  studies  wittiinadequate  data.  " """ 

Positive  control-no  Technical  Report  issued 
C00384H  2  Acetylamino'luO'ene  | 

Rel  No  21  Positive  controls  ana  studies  with  inadequate  data. 

Positive  con|roi-no  Technical  Repci  issued 
C04739  1 -Acetyl  2  Picolinoy  HVD  | 

Rel  No  21  Positive  controls  and  studies  with  inadequate  data 

Data  incondusive-no  Technical  Report  issued 
C03190  N  |4  (9  AcndinylarTinoi  3  | 

Rel   No  21  Positive  controls  and  studies  with  inadequate  data 

Daia  inadequate,  no  report  DEG  12/ 16  76.  recommends  no  report:  (1)  inadequate  surynral  in  treated  groups.  (2)  No  statisteally  significant  occurrence  o»  tumors 

02/00/71A  1 1    04/00/71A  ' I    O5/0O/71A  J     12/00/71A  i 


2  Vear  study 


Start 


End 


09/00/73A  I 
03/1S/69A  I 


10/00/75A 


03/15/71A 


01/t5/71A  I    03/15/75A 


12/00/73A 


I0/00/71A  I  02/00/72A  I  04/00/73A 


08/00/71 A  I  01/00/72A  I  05/00/72A  I  06/00/74A 


06/00/72A  i  11/00/72A  I  02/00/ 73A  !  03/00/75A 


..L_ 


03/15/73A  I    02/15/75A 


11/00/70A  I I    01/00/71A 


06/00/68A  I 


08/00/68A  I 


10/00/72A  I I     12/00/72A 


CO  1536  Acronycir^e 


02/00/71A  I    08/00/71A  I    03/00/73A  I    03/00/75A 


09/00/68A  I    03/00/63A  I    06/00/69A  I    07/00/71A 


01/00/73A  I     06/00/73A  1     10/00/73A  I     02/00/76A 


02/00/72A  I    02/00/76A 


c^m/airno,^.r;  d^eUUn^,   r^  Lde^t^i"™""'  °'  ^  *'f2  ""^  control  m«e  and  the  possit,.e  fKocedural  problems  associated  -rth  intrapen,<x«al  motion  o.  It» 
pnosphaie^H^i^tlil  rasT^r    n^n.     ".  T  ="''=7°9enici.y  ol  Acronycine  in  this  species   In  Sp-ague-Dawley  rats.  Acronycne  m  the  ve»«cte  o.  0  05^,  poiy^te  80  m 

^m  ma'es^  l^eL  ^^'^'^'^'^   ^'"^"='"9  '""^«'^  °'  ^  '"^--ary  gland  in  l«nates.  osteosarcomas  m  males,  and  sarcomas  and  om«  retaled  tenors  ol  S^  penioneum  « 

'""aSrlrr:"^;  -'^  ^r"'-^"^-^  .erec-o,  prom^- J  tt^^^d'ot-n^opia^tiilir^'d-t.^^  ^zi.Z'^ 

Z'Z:'::.^:::^T.Z'J:r  ""^^  '=""^'  -""^  ""^^^  ^'^^  ^"•^  -  "°  ^-^^  °'  carcnogemcy   Therarc.nogenotrSr^'U  ^^^-Xr^iJ^'g^r.^ 
CO1730  0-^Anmran.K:  Acid    |     o,/00/72A  I I     03/00/72A  I  I 

TR-fl36  P  It  IS  concluded  that  under  the  conditions  of  this  Dioassay.  AnthraniMc  Acid  was  not  carcin 

C01569  5  AzacyHdine |    04/00/71A  I 


*as  not  carcinogenic  tor  either  Fischer  344  rats  or  B6C3f  1  mice 
I .1    06/00/71A  I I    07/00/71A  I 


04/00/72A  I     t1/00/72A  I    01/00/73A  I    03/00/75A 


12/00/71A  I     04/00/72A  I     11'00/73A 
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List  III— Proposed  Disposal  of  Wet  Tissues  Foa  Toxicology  &  Carcinogenesis  Studies— Continued 

E>p  No.  Chemical 

$ingle  dose  study 

I4.0ay  study 

90-day  siud^ 

2-Year  study 

^                 End 

Start        1         End 

Start 

End 

Start        1         End 

UM  I 


TR-CW2  P  Undef  the  condttn".-  'i^s  cxoassay.  the  shoft  lite  span  and  short  duration  ol  treatment  ol  Spraque-Dawley  rats  ol  either  sex  and  ol  rriaie  B6C3F1  mice  precluded  ewaluation  ol 
the  carcinogenicity  ol  S-Aiacyti*rM-  n  these  groups  However,  trie  mductiofl  ol  tumors  ol  the  riematopoietic  system  in  lemaie  B6C3F1  mice  was  associated  witti  the  aOmmisiiaiion  ol  5- 
Ajacyiidvie 

C03474  Azathioprine I    06/CO/68A  I I    08 .'00/ 68 A  I 09/00/68A  I    02/00/69A  .    06.00/69Ai    06  00/71A 

TR-OOA  P  Various  Compounds  and  combinations  Ihered.  ol  promise  in  the  teatment  ol  naoplaslic  diseases,  were  tested  lor  possible  carcinogenicity  m  Swiss  mice  and  Sp'agoe  Dawley 
rats  Some  ol  ttie  compounds  were  lairiy  active  carcinogens  while  others  sHowed  little  or  no  evidence  ol  carcinogenicity.  Tl%e  carcinogenicity  ol  the  cug  co"^binatioos  was  qenefatiy  less 
than  that  ol  trie  lodivichjal  components 

C04773  t  3  8is(Chloroethyl)-1-NI  I     04/00.'68A  1 1    06/00/ 68A  ! !     07/00/68A  !     i:'/00/68A       04,00. 69A       C4,00/71A 

TR-OOA  P  Various  compounds  and  comtjinalions  Ihereol.  ol  promise  in  the  teatment  ol  neoplastic  diseases,  were  tested  lor  possible  carcinogenicity  m  Swiss  mice  and  Sprague  Dawley 
rats  Some  ol  the  compounds  were  fairty  active  carcmogens  while  others  showed  little  or  no  eviderKe  ol  carcmogerncity  The  carcinogenicity  ol  the  drug  combir^tions  was  generally  less 
ttian  thai  ol  the  mdiviouai  components 

C03485  Chlorambucil       I    04/00/6eA  ; I    06/00/68A  i I    07/00/68A  I    12/00/68A  I    04-00'69A       04/00/71A 

TR-OOA  P  Var'Ous  compounds  and  combinations  thereol.  ol  promise  m  the  teatment  ol  neoplastic  diseases,  were  tested  lor  possible  carcinogenicity  in  Swiss  Tiice  and  Sprague-Dawley 
rats  Some  ol  tt>e  compounds  were  iairty  active  caronogens  while  others  showed  tittle  or  r>o  evidence  ol  carcinogenicity  The  carcinogemcily  ol  the  drug  combi/^tions  was  generally  less 
than  that  generally  less  than  that  ol  the  individual  comporients 

COt752Chiorpiopa-ide  I    07*0/72A  I I     09.00/72A  I I     10/00/72A  I    03/00/73A  !    07/00/73A  I    07/00/75A 

TR-04^  p  II  s  concluded  that  under  the  conditions  ol  this  bioassay.  Chlorpropamide  was  not  caranogenic  lor  Fischer  344  rats  or  86C3F1  mice 

C04900  Cyclophosphamide  i    05/00/68A  I 1    07/00/68A  I '    08/00/68A  I    01/00/69A       05/00.69A       O5/0O/71A 

TR-OOA  P  Vaiious  compourxls  and  combinations  tt>ereol.  ol  promise  in  ttie  freatment  ol  rwoplastic  diseases,  were  tested  lor  possible  carcirwgenicity  in  Swiss  mice  and  Sprague- Dawiey 
lals  Some  ol  t^«  compounds  were  lairly  active  carcinogens  while  others  showed  little  or  no  evidence  ol  carcinogenicity  The  carcinogenicity  ol  the  drug  combinations  was  generally  less 
Ihan  that  ol  the  individual  components. 

C04728  Cytarabine    I    06/00/68A  i I    08/00/68A  I I    09/00/68A  !    09/00/69A  '    06/00/69A  .    01/0O/72A 

TR-OOA  P  Various  compounds  and  combinations  thereof,  of  pronwse  m  the  freatment  ol  neoplastic  diseases,  were  tested  lor  possible  carcinogenicitv  m  Swiss  mice  and  Sprague-Dawley 
rats  Some  ol  the  compounds  were  lairly  active  carcinogens  while  others  sliowed  little  or  no  evidence  of  carcinogeniaty.  The  carcmogerwity  of  the  ,ji  jg  comb.naticns  was  generally  less 
ttian  that  ol  the  individual  components 

C04922  Cytoxal  Alcohol  I    09AX)/68A  I I    11/00/68A  1 1     12/0C/68A  I    05/00/69A       09M,65A'    09  00/71A 

TR-OOA  P  Various  compounds  and  combinations  tliereof.  ol  promise  m  the  Veatment  of  neoplastic  diseases,  were  tested  lor  possible  carcmogenicily  m  Swiss  mice  and  Sprague-Dawley 
rats  Some  ol  the  compounds  were  lairly  active  carcinogens  while  others  siKJwed  little  or  no  evidence  ol  carcinogenicity  The  caicinogenicily  of  the  drug  comtHnations  was  generally  less 
than  that  ol  the  irtdividual  components 

C04717  Dacarbaiine  I     07/00/68A  ! I     09/00/68A  I !     10/00/68A  I     07/00/69A  '     07/0O/69A  i      11/00/71A 

TR-OOA  P  Various  corT\pounds  and  combinations  thereof,  of  promise  in  the  treatment  of  neoplastic  diseases,  were  tested  for  possible  carctrx)genicity  m  Swiss  mice  and  Sprague-Oawtey 
rats  Some  of  the  compounds  were  fairly  active  carcinogens  while  otf>ers  sliowed  little  or  no  evidence  ol  carcmcgenicity.  The  carcinogenicity  of  the  drug  combinations  was  generally  less 
than  ttiai  ol  the  individual  components. 


)4«X)/68A 


09/00/71A  I     05/00/72A  I     06/00/72A  I     10/0O/74A 


C04693  Oaunomycm  I    04AX)/68A  I I    06/00/E8A  I I    07/00/68A  !     12/00/68A  I    04/00/69A  :    04/00/71A 

TR-OOA  P  Various  compounds  arxf  combinations  thereof,  of  promise  in  tt>e  treatment  of  neoplastic  diseases,  were  tested  for  possible  carcirxjgenicity  in  Swiss  m.ce  and  Sprague  Dawiey 
fats  Some  ol  the  compounos  were  fairly  active  carcinogens  while  others  showed  little  or  no  evidence  ol  carcinogenicity  Tlie  carcinogenicity  ol  trie  drug  combinations  was  generally  less 
than  ti\a\  ot  the  individual  components  i 

C04933OPDDD         _ I    OgiDG/eaA  I I    11/00/68A  I „ I     12/00/68A  I    05/00/69A  I    09/00/69A  1    09/00/71A 

TR-OOA  P  Various  compounds  ar>d  comtwnations  thereof,  of  promise  in  the  treatment  of  neoplastic  diseases,  were  tested  for  possible  carcinogenicity  in  Swiss  mice  and  Sprague-Dewtey 
rats.  Some  of  the  compourxls  were  fairty  active  carcinogens  while  others  9l>owed  tittle  or  no  evirlence  of  carcinogenicity  The  carcinogenicity  ol  the  drug  combinations  was  geneiaity  less 
than  that  ol  the  individual  components 

C04B08  (4  4  Diacetyldiphenyluie  I    08/00/68A  1 1    10/00/68A  I I    11/00/68A  !    05/00/69A  I    08/00/69A  i    09/00/71A 

Ref  Ho  21  Positive  controls  arul  studies  with  inadequate  data. 
Data  inadequate -no  Tectmical  Report  issued 

C-04795  Dibromodulcrtol  I    07/00/68A  I I    09/00/68A  I I     10/00/68A  '    04/00/69A  I    07/0O/69A  ;    08/00/71A 

TR-OOA  P  Various  compounds  and  combinaiions  thereol.  of  promise  m  trie  treatment  of  neoplastic  diseases,  were  tested  lor  possible  caronogenicity  in  Swiss  mice  and  Sprague-Dawley 
rats  Some  ol  tfie  compounds  were  fairty  active  carcinogens  while  otriers  s^owed  little  or  no  evider>ce  ol  carcinogenicity  Trie  carcinogenicity  of  trie  drug  combinations  was  ge'-eiai^y  less 
than  that  ol  the  individual  compor>ents. 

C04762  DOromomannitol   I    08/00/6eA  I I     10/00/68A  I I     11/00/68aI     07/00/69A  i    08/00/69A  I     11/D0/71A 

TR-OOA  P  Various  compounds  and  combinations  thereof,  of  promise  m  the  treatment  of  neoplastic  diseases,  were  tested  lor  possit>le  carcmogemcity  m  Swiss  mice  and  Sprague-Dawley 
rats  Some  ol  trie  compounds  were  Iairty  active  carcinogens  while  ottiers  alxiwed  little  or  no  evidence  ol  carcinogenicity.  The  carcinogenicity  ol  the  drug  combinations  was  generally  less 
than  that  ot  the  individual  components. 

C04875  Dichloromethotrexale      i    06/00/68A  1 1    08/00/68A  I I    09/00/68A  I    02/00/69A  I    06/00/69A  !    06/00/71A 

TR-OOA  P  Varous  compounds  and  combinations  thereol.  of  promise  m  the  treatment  ol  neoplastic  diseases,  were  tested  lor  possible  carcinogenicity  •n  Swiss  mice  and  Sprague  Dawley 
rats  Some  ol  the  compounds  were  lairly  active  carcinogens  while  others  allowed  little  or  no  evidence  of  carcinoger>icity.  The  carcinogerxity  of  the  drug  combinations  was  generally  less 
than  that  of  tt>e  individual  components 

C01605  Emetine     I     06/00/71A  ; I     08/00/71A  ' 

TR-043  P  It  IS  concluded  that  the  results  of  ttus  study  do  not  allow  evaluation  of  the  possible  carcinogenicity  ol  Emetine. 

C0t570  Estradiol  Mustard  '     07/00/71A  I !     09/00/71A  1 1     10/00/71A  I     04V 00/ 72 A  I     07/00/7-A   '     04  ■00/74A 

TR-059  P  Under  the  conditions  ol  Ihts  bioassay.  Estradiol  Mustard  administered  m  a  buffered  salir>e  vehicle  was  not  carcinogenic  m  Sprague-Dawley  rats  Estradiol  Mustaid  w9s 
caranogenic  in  both  male  and  lemaie  B6C3F1  mice,  causing  Lymphoma,  Sarcoma  ol  the  Myocardium,  Alveolar  Adenoma  ol  Carcinoma,  and  SquBmous-cell  caicmc  ria  of  the  stomach. 

C01694  Ethionamide     I    04f00/72A  I I    06/00/72A  I I    07/00/72A  I    ia/00/72A  1    04/00/73A  I    04/00/75A 

TR-046  P  II  IS  concluded  that  under  the  conditions  ol  this  bioassay.  Ethionaiiide  was  not  carcinogenic  in  either  Fischer  344  rats  or  B6C3F1  mice, 

C04819  Guanazole I    05/00/68A  i I     07/00/68A  I I    08/00/68A  '•     04/00/69A  I    05/00/69A  i     0e/00;71A 

TR-OOA  P  Vanous  compounds  and  combinations  Ihereol,  ol  promise  in  ttw  tieatment  of  neoplastic  diseases,  were  tested  lor  possible  carrjnogemcity  m  Swiss  mice  arxl  Sprague-Dawley 
rats  Some  ol  ihe  compounds  were  lairly  active  carcinogens  while  others  ^l^owed  little  or  no  evidence  of  carcinogenicity.  Ttie  carcinogenicity  of  the  drug  combinations  was  generally  less 
than  that  ol  trw  irxltvidual  components  ' 

C04831  Hydroxyurea  I    04|t00/68A  ' !     06/00/68A  I I    07/00/68A  I     12/00, 68A  t     04,00/69A        04  00;7lA 

TR-OOA  P  Various  compcunos  and  combinations  thereol.  ol  promise  in  the  treatment  ol  neoplastic  diseases,  were  tested  for  possible  carcinogenidly  m  S'viss  mice  and  Sprague  Dawley 
rats  Sorre  ol  ir>e  compounds  were  fairly  active  carcinogens  while  otliers  Showed  little  or  no  evidence  ol  carcinogenicity.  The  carcinogenicity  of  the  drug  combinations  was  generally  less 
tfian  that  ol  the  individual  components 

C0'616  Imidazole  Mustard  I    0*00/ 68 A  I I     11/00/68A  I I     12/00/68A  I    0S/0O/69A  I    09/00/69A  1    09/00/71A 

Ret  No  21  Positive  controls  and  studies  with  inadequate  data.  |  | 

Data  irKorvrlus, ve.no  Technical  Re(X)rt  issued  I  | 

C01547  IPD  (3.3  iminobisl  Prop   I     03/00/71A  1 1     07/0O/71A  I I    08/00/71A  '     01/00/72a!     05/00/72A        12.-0S/74A 

TR-018  P  Conclusions  Irom  this  study  are  limited  by  early  deattis  and  toxicil||,  the  appearance  ol  tumors  in  the  peritoneum  near  the  inieciion  sites  m  tioth  Sprague-Dawley  rats  and  B6C3F  i 
mice  KXficaie  carcmogenK:  potential  of  IPO.  I 

C01638  Isophosphamide  I    0»CO/71A  I I    04/00/71A  I... I    05/00/71A  1    12/00/71A  i    02/00/72A  I     10/00/73A 

TR-032  P  Under  Itie  conditions  of  th-s  bioassay.  isophosphamide  was  not  carcinogenic  in  male  Sprague-Dawley  rats  or  in  male  B6C3F1  mice  Tht  incidence  ol  leiomyosarcomas  ol  the 
uterus  indicated  tfiat  isopriospnamide  was  carcinogenic  m  female  Sprague-Dawley  rats,  and  the  ■nodence  ot  fibroadenoma  ol  the  mammary  giard  in  lemaie  rats  was  asscc.ared  with 
treatment  with  isophospi-amioe   isophosphamide  was  carcinogenic  m  female  B6C3F1  mice,  producing  malignant  lymphomas  of  the  hematopo«tic  system 

C04740  Lomustire „ „ _„ I    oa/00/69A  I I    04/00/69A  I I    05/00/69A  I    1t/00/69A  I    O2.'00/70A  I    03/00/72A 
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E»p  No  Chemicai 


Single  dose  study 
Start 


End 


14-Oay  study 


Stait 


End 


90-d8y  study 


Start 


TR-OOA  P  Vanous  compounti  and  com^.na^ons  theteol   o< 


End 


Start 


pfomr*  m  the  l-ealmer 


•  01  neoplastic  Uiwoses   »t?fe  tested  to-  possOle  carcmogencHy  ><  Swss  mce  and  SpragueDawte, 


t^n  ^aro.°:r:i°3:o%XV.!"^  ""^  ^""'^^  *""  ""^^  ^^'^  -"^  ^  -  ^-^  o^^.^^'^>9e^  T;;e'^;^;S;,^T'.^.  *«  com^nat^^  was  genera-ly  tess 


06/0O/68A  I I    Of  '00  68A 


C04886  6-Me'caDiopunne 

TR-OOA  P  var««  compoun*  ana  ccT*mator,s  thereof   o(  o-om.sp  .n  twI^I.'^niM 'Z:::"";"'- °*"^  ***  ' '    09,'00/6eA  !    02/00/69  A  I    06/ 00/69  A  I    06/M/71A 

rats  So™  o,  the  corWx^^  Zl^^Z  ^c^ls  Xe  cC^s^^«L  o-T^!!!^''^','^  ^"  '^'"^  l"  "^"^  ca,c«>geno^  ,n  Sw^s  m<e  aM  Sprague^ley 
than  thai  0)  ine  wj^Ouai  components  a«c,no<»ens  wh^e  cthe^  sho»«J  -tt*  o-  no  ewjence  o(  ca-ano9en«,N   The  caranogenoty  ot  the  dfug  comcnsiKX^  was  generally  less 

CX)4944  Mefphalan 


TR-OOA  P 


09  oo/eeA 


i/a'o.js  compounds  ana  comMnaions  thereof,  ol  promise  In  the  ireatmom  oi  ( 


11    X-'MA 


12/00/68A  I    06/00/69A       09/00/69A  I    09/00/71 A 


rats   Some  ol  the  co-npounds  «e<e  lairN  aciw  'aa,c.i^oa^Zi^7'cJrJ^^J^^IL^'J„^'  "**'^>'*"'*  ^'^"--^   -«•<;  i^'^  'o-  po5s.t.le  carcnogenoty  tn  Swiss  mce  and  Sprague-Da«.*ey 
than  that  ol  the  ^xJ^^iTcc^^ntT  ^^"''''^^  '^^  -"'*"  "'•^^  '"'^  o-  nc  ev«eoce  oi  carorogenK^   -he  ca.cmogeoK;.ty  o.  the  »U9  comb^atwns  »as  ge^altTlwi 

C04671  Memolre<aie  n-j  ir  Aci  '    m  r^  '  I  '  i  i 

TR^aOA  P  various  com^und.  ,r^  c,o-t.,na,^ns  me-.o.   o-  p-omise  .  Ihe  .^a,r^,  c  neoplastic  d.^a^ '^e  tested  .or  ooss^Ta'™  ''TT       '"''^'^'li   °^?°:Z1* 
rats   Some  oi  the  compound.  »e.»  -ainv  active  oaratxxjens  while  others  «v>-«i  i^J-^Z^ZLZS  !^  lested  tor  possi«>le  carcmogenc.iy  m  Swss  mree  and  Sprague-Dswiey 

than  thai  ol  the  mdivduai  components  =a'°"09ens  wh«e  others  showed  «i«.  or  nc.  evKlence  ol  ca-onogeniaty   The  carcwgenicrty  ol  the  dhig  combmatwns  -as  ger^eOy  less 

C04955  Methyl  CCMU  I    ,^,^  t^A  ■,  ' 

man  thai  o.  the  ,nd.vKiuai  compor^ms                 car^^nog^ns  ^,m  oif«,s  snoweo  ..tut  o.  no  ev«ence  ol  catc«>9enicay  The  caranogenKrity  ol  the  drug  coint>«ations  was  garmally  less 
0)1627,,. H  4 -(,^Me,v,.v2-E  |    05/00/71A  I I    07/00/71A  I 


'"^^^  ii':^zx':::^.:z'  ^-^--^-^'^^'^^•^o^^  ^^■^.^^ci^^zr^:^^-^.;^^^:^^^     '  <«'«>^'^* '  °"«'-* 


and  was  also  caronogentc  lor  lemala 


04/00/68A 


06   iC    hhfi 


07/00/68A        12/00'68A        04/00'69A        04/00/71A 
Ol  promise  ,n  the  ^eatment  of  neop.asi^c  disease   we-e  tesi-d  lor  possible  carcrogenoty  m  Swiss  m^e  and  Sprague-Oawtey 

Oens  while  OtrierS  fthrnMrvl  hnUi  nt   nn  Du>.^.^.y-c  ^  ^-^..^..^^.^.^^      -r, .      ^..        '.  -j^ a^^v-tjawm^ 

i  was  generally  less 


B6C3F 
C04784  6-Methylmercaptopanne  Ri 

TR-OOA  P  Various  compounds  and  n;imoir.auons  ttiereol 

Z^  ^roi^tUTr^^r^^ZeVt.!"'  *"'•'"  "'"™^'  ""'^  °"*"  ^'-"^"^"'^  -«---  o,  caru,K««>ic«y.  The^car=i-noge-;;i^~oTt;i-ir;i-^p,;;a7;r;- 

C04706  Mitomvcin  C  I    rx/nn/Rat.  \  I    /.-.,^,>..  I  I  I  I 

than  thai  ol  the  ^div.^T^^m^n, ms                  '^^^■'^-"'  •^"«'  o»«'S  showed  litt.e  o-  no  evide^  ot  oarcnogenoty  The  carc«,ger«,ty  ol  the  drug  co.*«tion.  was  ge^a^y  less 
"'^^^  ^'^  '    —  '  ..-..I    09/0O/7,A  L ...I     ,0/00/7,A  I    06/00/72A  ' 


I 


„  ,   ^,     ^.  „  07/00/71A 

Hei   No  21  Positive  controls  and  studies  with  madequate  data 

Dala^naOeq.a,..no  lepor,   DEG  recomm  rK,  report  12/16/76  DUE  TO  (1)  madeg  Survival  ,n  treated  groups,  (2)  No  statistically  s-gnrficant  occ^ence  of  tumors 

31672  PhenazoDvndine  Hvrtrrv-i^u^  1     .-, .-.  .    ;  "  i  i 

12/00/71 A  I  01/00/72A  '    09/00/72A 


07/00/72A  I    11/00/74A 


I 


C01672  Phona^opyndine  Hvdroohio  |     io/00/71A   '  I 

'''>^u.''sT'^::.'^:rZ.tZXl^^  "''^^"^^  "  "^  ^  ''•^-  '^"^  aOe,«carCK«n„  o,  th,  colon  „  .^hmales  and  .^.i 

carcinomas         '  "  "^    '^      'wna-J-zpydi  .e  Hydrochloride  was  not  carcino^ent  in  male  B6L3F1  rmce.  Ihe  cherracai  was  cararwgotK:  n 


10/00/72A  '    01/00/75A 

both  males  and  females 

lemalae,  inducing  tiepalocsHular  adanomas  and 

09/00/71A  I    04/00/72A  '    06/00/72A  I    02/00/76A 


C01558Phenestenn                                                                                                nc/nn/-j<»  I  I    ~,,~,„  .  I 

To_n«n  D  M„.^„   »„         ^ -- '    <'6/00/71A  I _.l    0e/00/71A  1.  _. 

B^F,  '^Z^:^T^:Zl^^L^^:^.:;S.:;^^  -«--  adenocar™s  o,  the  mamr.,  ,^;;^  ^-.--^ 

C01741  Phenlormin  ]    oo-nn,,,,!  I    „  '  I 

'iToLlt  r^^n:?  -r;:  ■;:,  r;  -  — n:;  'Z^^'i^^^^'^iP'-"-^  .^^J^:!^.  ='^^'^rd"*  Ll^r  ^^ 

m^XKtion  bv  Pt^niormin  wh-^^^^u^'ncl  tL^Ti^iS  ::^',^coZ:,:T^  ^l^^^  '°  '""^  -«^3«  «ci«^  •  P<».««  value  ind««ng  ,t»  theoretc*  poss*-,y  o.  t«^ 

CO  1661  P^vnoKy-^enz amine  H¥ii":)chJ 

s,   t^^  t»oassiy.  1^,600^-^"-^'  '^^^"-'^' ■-■■'■" ■ '    "®"^''''*' -  ■'     '0/00/71  A!    O4/00/72A  1     07/00.  72Ai    07/00/76A 


;  tesi 

Ton;,  p   ,,.^„,  ,^,         ^  07/00/71 A  ■ _._ I    09/00/71 A  I _  .1     10/00/71A  I 

C04897  PiinisorT  '^^        "''  '^'"^''  "^^'^"'^"'^^  Hydri^  «as  carcmoganic  lor  the  pentoneum  ol  ,bo,h  se.es  ol  Spra9i:«:£aw.ey"rat;''ar;'B6C^Frm'i^" 

TR-OOA  P  Vanous  comoounds  and  -nmhm».,^n<.h»,'^i'. 05/00/68A  I I     07/00,68AI    ■     Oe/00/68A        OVOO'SSA  1     05/00/69A   I     05/00/71A 

rats  Some  uHll^X^sC,«^  „,^  T~T         '^^'^  '"  ^  "^"™"'  "'  '^^'^^  *"««*««•  •**«  "^'^  '"  ""'^  carcinogencity  ,n  Swiss  mce  and  Spraoue-Dawley 
than  iJr^i  irv^^,^Z?^n"Ln't^  ca„^n«,.n.  wmie  hirers  show.,c  Mf.  o,  no  evxler^  ol  carCKigar^rty  Ti*  carcux^genoty  or  tt^  drug  comd™.»r»  was  gene-alty^ 

C01810A  ProcarSa^ine  Hydiochlood  I    ne^nn/KPA  I  no,/>^,.=o.l  1 .       I  I  I 

^r^soUT.trm-^';^'- r,rr^^'---  °'^      -  ---  -  — ^  ^^"^^e=.c.-poL^"s:s:^":\^i  ^^r.Tsp^ajr^'a':;* 

than  ^n.  ,4  nd^r.^^V,r  «"^^^"'  "^"^  °'^«'^  ^^"^  '«i'*  "  "O  evider^e  o.  carcK«gen«rty   7i*  ca-cuoger-a^/Trkg  com„nat«ns  was^al^^ 

C018I0B  Procartazme  ^^vdrochorKj ^    05,00/7tA  i  !o7.00/7,a' 

was  caranogenc  lor  Doth  Sprague-Dawley  rats  and  B6C3F1  mice  producing  several  types  of  tumors  m 

01/00/72A  I I    03/00/72A  L 


TR-C.  P  I,  «  corx^iuded  ir.,  u^  the  cond«»ns  o.',h« 'bioassay  Proc^^^,;*':  '       -  '""""-""       ^ '*""'"*  '    °''°°"^*      °^'°°''^*      °^'°°''''* 

Ixith  sexes  ol  these  *wo  species 

TR-048^p"»"'irconckjded  that  unrte,  ih^   -nr.^,  ,  ,k  01/00/72A  1 I    03/00/72A  L I    O4/00/72A  I    09/00/72A  I    01/00/73A  I    02/00/75A 

Py.a.,nam^^n='?:^B^^l -re  "p^i^TrT w^ '^T,  r^rj-^r^.^^  ^.^  ^"^^  ""'°'  ^°"  "^^  '  ""^  "^^  "«  -'""'^^-^  ^ 

C01683  Pynmerhamme  m -r--    7ta  ,vr,  «>  '  i  I  ' 

C03t67  Streptozotoan  ^■>  nr.,am  ^~  .^   -r. .  I  '  [ 

mtn  ^zz^r^7::^::^T'     '""""^  "^  ""^^  ^^^"^  '"^ "  ^^  ^-^^  ="  ^-"'^^.^  ^^^  carc»x,9en«;;T;:rdrug  comt.«„„ns  w^^a^:s 

(Note  C05485  Sireptozoioc.r   .   UAA  is  not  ine  S'/stem  and  a  is  not  cited  m  TR^oOAi 

CXI1718  4  4  Sullonyldianiiine  !    n<^/nn/7<A  '  „-.,,>«  ,   .   '  I  „  i  I  i 

TR  020  P  It  IS  concluded  tha,  .nder  the  cor^ic^- o.  .h^' bloassay:  oZ^'   ^4  :SuHony««n4.ne,°^^^^^  ^^a^^*  l^T:^  o.'^"^^ 

Dapsor  was  carcinogen^  .sarcomagen^;)  lor  male  Fscher  344  rats  caus»^  mesenchymal  tumors  ».  the  spleen  and^e^SIIlJm  m«e  of  a«he,  se. 

CO1707  4  4  Tmod'aniiine  no  nn/-7i»  I  '     ..,~,-,   .  "i  f  '  i 

^^i;^!^  i;r  ":^-^T::zr:.^'::^-  ^"^*  -  ^—  -- -^^■-.mors .  the'i.:f'2;r  .^'rtt'ci^iT^^'ra!?'^'^ 

r/.,J,  B       'T  T  -'-odiai..i.ne   was   carcinogen^   lor    B6C3FI    mice    mCudmg   tumors   m   the   Kver   ^   thyroid   of   both   males   and   lemaies 

UJ1581  Bela- . n«guan<iine  Deoryr  -T  .,,  ,.,,  r^.nr  T.  „  ..„  , 

C03327  Toiazamioe  .,-,,-  ,_j  .,  | 

TR-051  P  11  IS  concluded  Ihal  under  the  conditions  of  this  biosiay,  Tolajarrwie  was  rv,,  c^,jr^er^  lor  F«che,  344  rats  01  B6C3F1  ^^'^^ 

C01763  Tolbulamioe  rn   nr    --a  r^   ^    ■,^. 

03/OC    ,..A  0500. 72A  .         06/00/72A 


I 


TR-031  P  II  IS  concluded  that  undor  the  conditKjns  ol  tNs  b-^^y!  TotazarnxJe  wa^s  not  caranogenKj  lor  either  Fischer  344  rats  or  B6C3F1  m«e. 
'    C5.'00/71A  I I    07/0O/71A  ' 


C01649  Tns<Azitidinyi)-Phosphin 


06/00/7tA 


07/00/73A  I  10/00/73A  !  11/00/7%A 
0t/0O/73A  I  03/00/73A  I  O5'0O/7SA 
01/00/72A  I  05/00/72A  I  03/00/7SA 


UM  I 


33486 
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List  III— P«oPOseD  D  sposal  of  Wet  Tissues  for  ToxicotOGY  &  Carcinogenesis  Studies— Continued 


E<p  No  Chemical 


I         Single 


Smgta  dose  study 
Start        I         End 


14-Oay  study 


Start 


End 


90-day  study 
Start 


End 


2'Year  study 


Start 


End 


TR-058  P  under  ttw  conditons  ol  the  boassay,  THiO-TEPA  was  carc.nogenic  m  toth  Sprague-Dawiey  rats  and  B6C3F1  m,ce  In  the  rats,  the  chemcal  «iOuced  squamous-cejl  carcnoma 
ol  the  sK,n  o<  ea/  canal  «  both  mates  and  females,  and  nematopcxetic  nneoplasBis  .n  the  males  In  the  m,ce.  rt  induced  lymphoma  Of  lymphocytic  leukemia  in  both  sexes  and  squamous- 
ce«  ca'cinoma  m  the  skm  and  associated  glands  ol  males  i  i  i  i  1  ' 

C0i;29L  Tryptophan  !    02.'0O.'72A  i 1    04/00/72A  ! I    05/00/ 72A  :     10/00/72A  I    02/00/73A  ■    02/00/75A 

TR-071  P  It  IS  concluded  that  under  the  conditions  ol  this  bioassay.  L-Tryptophan  was  not  carcinogenic  lor  Fisher  344  rats  or  B6C3F1  mice 

C048i0  Uracil  Mustard  1     04/00/6«A  I !     06/00/68A  I !     07/00/68A  I     12/00.-88A       04/00'69A  '     0-l.'IX)/71A 

TR-OOA  P  vanous  compounds  and  comt,inatK)ns  thereol.  of  promse  m  the  treainwnl  ol  neoplasbc  diseases,  were  tested  (or  posstole  carcmogencity  m  Swiss  mice  and  Sprague  Dawley 
rats  Some  o<  the  compounds  we.6  la.ny  active  carcinogens  white  others  showed  little  or  no  evidence  of  carcinogenicity  The  carcinogenicity  of  the  drug  combinations  was  generally  less 
than  that  ot  tlw  individual  component  .  .  .  .  '  '  1 

C04842  VinWasfne  '    05/00/6$aI •     07/00/68A  I :     08'00/68A  1     01/00'6°A       05/00'69A  !     05'00/71A 

TR-OOA  P  vanoos  compounds  and  combinations  thereof,  of  prom.se  m  the  treatment  of  neoplatic  diseases,  were  tested  for  possible  carcinogenicity  in  Swiss  m.ce  and  Sprague  Dawiey  rals 
Some  of  the  compounds  were  fatfiy  active  carcinogens  while  others  showed  lutw  or  no  evidence  of  carcnogemsity.  The  carcinogenicity  ot  the  drug  combinations  was  generally  less  than 
that  of  the  individual  components 


|!  K  Uoc.  87-21740  Filed  «-l(M)7;  8:45  am| 

BILLING  CODE  4140-01-M 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

lAK-(965)-4213-15;  F-14955-A1 

Alaska  Native  Claims  Selection;  Wales 
Native  Corp. 

In  .ici.drclcincc  with  Departmental 
rr;4it!.i!i(m  43  CFR  20.10.7(11).  notice  is 
hereby  given  thdt  a  decision  to  issue 
(:onve>iince  under  the  provisions  of  Sec. 
14(a)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18, 1971.  43 
I'  S.C.  Itioi.  1613(h),  will  be  issued  to 
U  ales  Native  Corporation  for 
appro.vimately  15.97  acres.  The  lands 
involved  are  in  the  vicinity  of  Wales. 
A'aska, 

Kalecl  Rivtr  .Meridian 

T.  2  N.,  R.  45  W..  (unsurveyud) 

Within  Sees.  23  and  24,  those  lands 
furmedy  within  ANSCA  Sec.  3(e) 
application  F-64899.  excluded  from 
tnterim  Convevance  No.  401,  dated 
March  25. 1982. 
A  notice  of  the  decision  will  be  published 
once  a  week,  for  four  (4)  consecutive  weeks, 
in  the  7'/'ie  IVome  Nugtifl.  Copies  of  the 
di'cisien  nia>  be  ot)tained  by  contacting  the 
riureau  of  Land  Manasement.  Alaska  State 
Clffice,  701  C  Street.  Bu\  13.  Anchorage. 
.M.iska  fW,Tl3  ((907)  2'l-.5960). 

A,i>  p.irty  claiming  a  property  interest 
which  is  adversely  affected  by  the 
tiecisiun.  an  agency  of  the  Federal 
Kdvernment  or  regional  corporation, 
shall  have  until  October  21,  1981  to  file 
an  appe.il.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
.ippe-al.  Appeals  must  be  filed  in  the 
liure.ui  of  band  Management.  Division 
of  Ccmveyance  Management  (9(j0). 
address  identified  above,  where  the 
r"C|uirenients  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appe.il  in  accordance  with  the 


requirements  of  43  CFR  Part  4,  Subpart 

E,  shall  be  deemed  to  have  waived  their 

rights. 

Elizabeth  Bonnell. 

Acting  Cbi('f.  Dmnch  of  Northwest 

Adjudication. 

|FR  Doc  87-21  afi8  Filed  9-18-87;  8:45  am| 

BILLING  CODE  4310-JA-M 


(UT-060-07-4322-131 

Proposed  Commercial  Hunting  in 
Desolation,  Turtle,  and  Jack  Canyons 
Wilderness  Study  Areas,  UT 

September  11. 1987. 

AGENCY:  Bureau  of  Land  Management. 

M(iab.  Utah. 

action:  Notice  of  30  day  comment 
period  on  proposed  commercial  hunting 
in  Desolation  Canyon,  Turtle  Canyon, 
and  Jack  Canyon  Wilderness  Study 
Areas  (WSAs)^ 

summary:  PijTsuant  to  the  Federal  Land 
Policy  and  Mfinagement  Act,  section 
603,  and  the  Bureau's  Interim 
Management  Policy  notice  is  hereby 
given  of  a  30  day  public  comment  period 
concerning  proposed  permitting  for 
commercial  hunting  in  the  Book  Cliffs 
region  of  Carbon  and  Emery  Counties  in 
Utah.  Proposed  hunting  areas  often 
overlap  into  VVSAs.  At  present  one 
application  submitted  by  Bucks  and 
Bulls  of  Lindon.  Utah  is  pending.  An 
environmental  assessment  is  being 
prepared  and  is  available  on  request.  All 
facilities  would  be  provided  on  private 
lands  outside  WSAs.  The  affected 
WSAs  are: 


IWSA 


WSA  number 


Turtle  Canyon  WS 
Desolation  Canyo 
Jacti  Canyon.. 


UT-060-067 

UT-060-068A 

I  UT-060-068C 


FOR  FURTHER  INFORMATION  CONTACT: 

Jim  Kenna,  Bureau  of  Land  Management, 
Price  River  Resource  Area.  P.O.  Drawer 


AB,  Price,  Utah  84301  {Fhone:  801-637- 

4584), 

Gar>'  L,  Hanson,        i 

Acting  District  SJanaf;pr. 

[FR  Doc.  87-21676  Filed  9-18-87;  8:45  ani| 

BILLING  C0D£  7310-OQ-M 


[UT-942-07-4220-10;  U  616751 

Utati;  Proposed  Withdrawal  and 
Opportunity  for  Public  Meeting 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice.  ^^ 

SUMMARY:  The  Bureau  of  Land 
Management  proposes  to  withdraw 
132,150,26  acres  of  public  land  for  the 
protection  of  sites  currently  being 
considered  by  the  State  of  Utah  for  the 
Department  of  Energy's  Superconducting 
Supercollider  project,  near  Salt  Lake 
City.  Utah,  This  notice  closes  the  land 
for  up  to  2  years  from  mining  location. 
The  land  will  remain  open  to  surface 
entry  and  mineral  leasing. 

DATE:  Comments  and  request  for  a 
public  meeting  should  be  received  by 
December  21, 1987. 

ADDRESS:  Comments  and  meeting 
retjuests  should  be  sent  to  the  Utah 
State  Director,  Bureau  of  Land 
Management,  324  South  State,  Suite  301. 
Salt  Lake  City,  Utah  84111-2303. 

FOR  FURTHER  INFORMATION  CONTACT: 

Liilie  Hikida.  BLM,  Utah  State  Olfice, 
801-524-3074. 

SUPPLEMENTARY  INFORMATION:  On 

August  28,  1987,  a  petitum  was  approved 
allowing  the  Bureau  of  Land 
Management  to  fih'  an  application  to 
withdraw  the  following  described  public 
land  from  location  under  the  mining 
laws,  subject  to  vaild  existing  rights. 

Salt  Lake  Meridian,  Ltah 
T.  1  N..  R.  8  W.. 
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Sec.  5.  All: 

Ser.  6,  Lots  1-4.  7.  SV.i\EV4.  Sf'^NW* 
E'/2SW'/4.SE'/4; 

Sees.  7.  8,  17-20.  29.  30.  31.  All 
T.  2  N.,  R.  9  W.. 

S.-cs.  19-21.  All; 

Sfc.  22,  NVaN'/a.  N'/zS'/iN'^,  SV-SW'/, 
NVV'4,  SW"^SE'/iNVV'/4.  WV2.NJEV4S 
V\"/4.  W>-.;SW''4,  SE'.4SW'/4,  S'-SVVV4S 
E'4.  SVVV4SEV4SE'/4; 

Sec.  23.  N<2.  NVzSVV'/i,  E'/iSW'/4SVV'/4 
SE'4SW'-4,SEV4: 

Set  24.  NW'/4\Ey4,  W'/^,  W.^SEV*- 

Sec.  25,  All; 

Sec.  26.  E'/2,  EVjNW'/4,  E'-NWaNWa 
SW'4NW'/4,  SWv:,; 

Sec.  27,  W'^NEWNE"4,  SE'ANE'/iNE'/*,  • 
W"»;.MEV4.  SE'4NE'/4.  W'/o,  SEV4; 

Sec.  28-31.  33.  34,  All; 

Sec.  35.  N'^.  SW'/4.  WVaW'/jSEV.. 
T.  2N.  R.  low.. 

Sees.  19-31.  33-35,  All, 
T,  2N..  R.  11  W., 

Sees.  19-31.  33-35,  All, 
T.  1  N.,  R.  14  VV., 

Sees.  4-9,  17-21,  29-31,  33,  All. 
T.  1  S.  R.  8W.. 

Sees.  1,  3;  4,  All, 

Sec.  5,  Lois  1^,  S'/2N'E''4.  SE'ANW/i.S'/fe: 

Sees.  &-15.  17-31.  33-35,  All, 
T,  2  S.,  R.  8  VV.. 

Sees.  1-11.  Ail; 

Sec.  12,  N'/iN'/2,  SW'/iNW'/i,  W'/.SWV4- 

Sec.  13,  W'/^NVV'/j; 

Sees.  14, 15,  17-21,  All; 

Sec.  22,  NV2.  SW'/4,  NViSE'/i,  SW'/4SE'/4- 

See.  23,  NVV'/4,  .W-SVV'/i; 

Sees.  28-31,  33.  All. 
T.  3  S  .  R.  8  VV., 

Sees.  5-8,  All; 

Sec.  17,  W'^; 

Sec.  18.  All. 
T.  3S.,  R  9W., 

Sees.  19-31.  33-35,  All. 
T.  3  S.,  R.  10  VV., 

Sees.  19-13,  33-35,  All. 
T.  3S..  R.  n  VV.. 

Sees.  19-31,  33-35,  All. 
T.  1  S..  R.  14  W.. 

Sees.  4-9,  17-21.  28-31.  33,  All. 
T.  2S..  R.  14  W.. 

Sees.  5-9, 17, 18,  A, 

The  area  described  contains  132.150.26 
acres  in  Tooele  County.  Utah. 

There  are  no  lands  to  be  excepted-from 
those  described  above,  except  as  noted 
above. 

The  purpo.se  of  the  pmposed  withdrawal  is 
protection  of  sites  currently  being  considered 
by  the  State  of  Utah  for  the  Department  of 
Energy's  Superconducting  Supercollider 
Pnjject. 

For  a  period  of  90  days  Irom-the  date  of 
publication  of-thtrnotice,  all  persons  who 
wish  to  submit  comments,  su!:;gt-stions.  or 
objections  in  connection  with  the  proposed 
withdrawal  may  present  their  views  in 
writing  to  the  Utah  State  Director  of  the 
Bureau  of  Land  Management. 

Notice  is  hereby  given  that  an 
opporlunity  for  a  public  meeting  is 
afforded  in  connectfon  with  the 


proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  of  the  Utah  State 
Director  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  Part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  cancelled  or  the 
withdrawal  is  approved  prior  to  that 
date. 

The  temporary  segregation  of  the 
lands  in  connection  with  a  withdrawal 
application  or  proposal  shall  not  affect 
administrative  jurisdiction  over  the 
lands,  and  the  segregation  shall  not 
have  the  effect  of  authorizing  any  use  of 
the  land  by  the  Bureau  of  Land 
Management, 

Date:  September  11.  1987. 

Orval  L.  Hadley, 

Chief.  Branch  of  Lands  and  Mmerals 
Operations. 

|FR  Doc.  87-21681  Filed  9-18-87;  8:45  Hm| 

BILLING  CODE  4310-DO-M 


INTERSTATE  COMMERCE     . 
COMMISSION 

Motor  Carriers;  Agricultural 
Cooperative;  Notice  To  the 
Commission  of  Intent  To  Perform 
Interstate  Transportation  for  Certain 
Nonmembers;  Ag  Processing.  Inc.. 

Date;  September  16, 1987 

The  following  Notices  were  filed  in 
accordance  with  section  10526  (a)(5)  of 
the  Interstate  Commerce  Act.  These 
rules  provide  that  agricultural 
cooperatives  intending  to  perform 
nonmember,  nonexempt,  interstate 
transportation  must  file  the  Notice,  Form 
BOP  102,  with  the  Commission  within  30 
days  of  its  annual  meetings  each  year. 
Any  subsequent  change  concerning 
officers,  directors,  and  location  of 
transportation  records  shall  require  the 
filing  of  a  supplemental  Notice  within  30 
days  of  such  change. 

The  name  and  address  of  the 
agricultural  cooperative  (1)  and  (2),  the 
location  of  the  records  (3),  and  the  name 


and  address  of  the  person  to  whom 
inquiries  and  correspondence  should  be 
addressed  (4),  are  published  here  for 
interested  persons.  Submission  of 
information  which  could  have  bearing 
upon  the  propriety  of  a  filing  should  be 
directed  to  the  Commission's  Office  of 
Compliance  and  Consumer  Assistance, 
Washington.  DC  20423.  The  Notices  are 
in  a  central  file,  and  can  be  examined  at 
the  Office  of  the  Secretary,  Interstate 
Commerce  Commission,  Washington, 
DC: 

(1)  Ag  Processing  Inc. 

(2)  11235  Davenport  St,  Omaha,  NE 
68154 

(3)  P.O.  Box  220,  804  2nd  Avenue 
Sheldon,  lA  51201 

(4)  Mike  Maranell  P.O.  Box  220  Sheldon, 
lA  51201 

Noreta  R.  McGee, 

Secretary. 

(FR  Doc.  87-21748  Filed  9-l&-87;8;45aml 

BILLING  coot  T03i-0' 


Summary  Grant  Application  Involving 
the  Purchase.  Merger.  Lease  or 
Control  of  a  Motor  Passenger  Carrier; 
Blue  &  White  Lines,  ot  Arizona;  Inc. 

MC-F-18640.  filed  August  19. 1987. 
Blue  &  White  Lines  of  Arizona,  Inc. 
(Arizona)  [4001  South  34th  St.,  Phoenix, 
AZ  85040)— Control— Sun  Valley  Bus 
Lines,  Inc.  (Sun  Valley)  (1350  North  22nd 
Ave.,  P.O.  Box  247,  Phoenix,  AZ  85002), 
Representatives:  Christian  V.  Graf  and 
David  H,  Radcliff,  407  North  Front  St., 
Harrisburg,  PA  17101.  Arizona  (MC- 
162388)  seeks  authority  to  acquire 
control  of  Sun  Valley  (MC-108378) 
through  the  purchase  of  all  of  Sun 
Valley's  outstanding  stock.  Dennis  R. 
Long  (Long)  is  Chairman  of  the  Board 
and  owns  100  percent  of  the  Class  I 
common  stock  of  Arizona.  Dennis  Long 
also  controls  Blue  &  White  Lines  of 
Florida,  Inc.  (Florida)  (MC-158455)  and 
Blue  &  White  Lines,  Inc.  (Blue  &  White) 
(MC-46614)  through  majority  stock 
ownership.  R.A,  Long,  the  father  of 
Dennis  R,  Long,  owns  a  minority  stock 
interest  in  Florida  and  Blue  &  While. 
Blue  &  White  in  turn,  controls  Lincoln 
Coach  Lines.  Inc.  (MC-120083),  a  motor 
carrier,  and  Lincoln  Coach  Travel,  Inc. 
(MC-157167)  a  passenger  broker. 

Dei;ided:  September  14.  1987, 
Noreta  R,  McGee, 
Secretary. 

(FR  Doc.  87-21749  Filed  9-18-87;  8:45  am) 
BILLING  CODf  7035-01-M 


35488 
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UM  I 


DEPARTMENT  OF  LABOR 
Office  of  the  Secretary 

Renewal;  Advisory  Committee  on 
Special  Minimum  Wages 

Notice  IS  given  thai  dfter  consultation 
with  the  General  Services 
Administration  (GSA),  it  has  been 
determined  that  the  Advisory 
Committee  on  Sheltered  Workshops 
whose  charter  expires  October  11,  1987, 
IS  hereby  renewed  and  redesignated  as 
the  /\dvisory  Committee  on  Special 
.Minimum  VV.ioes  for  the  period  October 
11.  1987  to  October  11. 1989.  This  action 
IS  necessary  and  in  the  public  interest. 

The  Committee  will  advise  the 
Secretary  on  issues  concerning  the 
application  of  the  F'air  Labor  St.indards 
Act.  the  Service  Contract  Act,  and  the 
Public  Cor.tiacts  Act  to  workers  with 
impaired  productive  capacity. 

Committee  membership  is  designed  to 
i;isure  that  all  major  groups  affected  bj 
the  Acts  and  the  regulations  issued 
thereunder  are  represented.  The 
Committee  will  consist  of  23  members:  9 
consumer  members  (workers  with 
disabilities  or  representatives  of 
organizations  representing  workers  with 
disabilities  or  the  parents  or  guardians 
of  such  workers);  9  officials  from 
workshops,  hospitals,  or  institutions  or 
from  organizations  of  workshops, 
hospitals,  or  institutions:  1  member 
representing  organized  labor:  1  member 
representing  industry  (other  than  the 
sheltered  workshop  industry):  1  member 
representing  a  State  vocational 
rehabilitation  agency;  1  member 


representing  a  State  labor  department; 
and  1  member  representing  the  public. 
The  members  are  selected  on  the  basis 
of  their  expertise  and  serve  in  their 
individual  capacities,  not  as 
representatives  of  their  organizations. 

The  Committee  will  function  solely  as 
an  advisory  body  and  in  compliance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act.  The  charter 
will  be  filed  with  GSA  and  the 
appropriate  Corigressional  Committees. 

Further  information  m.ay  be  obtained 
from:  Paula  V.  Smith,  Administrator, 
Wage  and  Hour  Division.  Department  of 
Labor,  Room  S3502,  200  Constitution 
Avenue  NW.,  Washington.  DC  20210. 
Phone  202-523-8305. 

Signed  at  Washington,  DC.  this  16th  day  of 
September  1987. 
William  E.  Brock. 
Secretary  of  Labor. 

[FR  Doc.  87-21690  Filed  9-18-87;  8:45  am) 
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Employment  and  Training 
Administration 

Investigations  Regarding 
Certifications  of  Eligibility  To  Apply 
For  Worker  Adjustment  Assistance; 
Airfoil  Textron,  Inc. 

Petiuons  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 

Appendix 


Adjustment  Assistance.  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II. 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing.  pro\  ided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  October  1. 1987. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below. 
not  later  than  October  1.  198". 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  L!.S.  Department  of 
Labor.  601  D  Street.  NW,,  Washington. 
DC  20213. 

Signed  at  Washington.  DC.  this  8th  day  of 
September  1987. 
Marvin  M.  Fooks. 

Director.  Office  of  Trac^  Adjustment 
Assistance. 


Peutionef  (Un*on/wofkefS/(»rm) 


Ajrto*i  rexl'on  Inc   (worttefs) ™ 

Ampex  C<xp  fwoflce^s) „ 

Armco  Butldmg  Systems  (wcxVefSl 

Arrow  Specialty  Co  (wofKers) 

Augat  Vite«   Inc  (woiVers) 

CLirnt>e<tand  Sie<H  Co  (workefs) 

D':>naldson.  inc   lwor1<ers)   

Ducness  ^oc'wear  CoT)  (wofkefs) 

G.eason  WorKs  iworvers) 

L   f  art>ef  Co  iwofXers)  

Maiout  Mtg    CO  (»»OfVefs) 

McFas^t^on.  Inc  (workers) 


Locatioo 


OH  RecovBfy  Sysiems  Corp  (0  a.S.)  (vi«(kers|.... 
Otympic  Exploration  S  Production  Co  (worfiefS). 

Otis  Engneer.nq,  Corp  (worxers) ._ , 

Paper  CaJmensori  3)aje  Operation  (workers) 

Powerex,  Inc  (workers) „ _ , 

Texaco  Inc  (workers) „ _ 

Thermal  TransJer  Corp.  (workers) 

VVestinghouse  Electnc  Corp  (I  B  E  W  ) 

wnite  Corsokdalad  IndusJnes  (lUE)     


E  W»xJsor.  CT      .. 
Colorado  Springs.  CO 

Nk;ho(asville  KY 

Tulsa.  OK 

El  Paso,  TX 

Cu-TiberlarK).  MD 

NicholasvUle.  KY . 
S.  Berwick.  ME  . . 

Rochester,  NV 

Worcester.  MA 

Wtntesbord.  TX... 
Mr  CarmeL  PA....4-~ 

Tulsa.  OK _ 

Denver.  CO  ... 

Lindsay.  OK 

Si  Paul.  MN .... 

Auburn.  NY 

Eratti,  LA 

MonroeviNe.  PA |_ 

Beaver.  PA _ 

Columbus.  OH ., 


Date 

recerved 


Date  o< 
petition 


Petition 
No 


9/8/B7 
9/6^87 
9/8/87 
9/8/87 
9/8/87 
9/8/87 
9/8/87 
9/8/67 
9/8/B7 
9/8/87 
9/8/87 
9/B/B7 
9/8/87 
9/8/87 
9/8/87 
9/6/87 
9/8/87 
9/6/87 
9/6/87 
9/8/87 
9/8/87 


8/25/87 
8/31/87 
8/27/87 
8/16/87 
8/27/87 
9/1/87 
8/31/87 
8/24/87 
8/24/87 
8/21/87 
8/13/87 
8/28/87 
8/25/87 
8/26/87 
8/a6/87 
8/13/87 
6/26/87 
8/21/87 
8/30/87 
8/28/87 
8/28/87 


Arttctet  produced 


20  066 
20  067 
20  068 
20  069 
20070 
20071 
20,072 
20073 
20074 
20075 
20076 
20077 
20078 
20  079 
20  080 
20  081 
20  082 
20  083 
20  064 
20  085 
20  086 


Blades  &  vanes 

Video  equipment 

Steel  trusses 

Oilfield  engines 

Secunty  devices 

Bars 

Mutters 

Shoes 

Tools 

St>oe  compor*ents 

Sportswear 

BkMses. 

Oil  &  gas. 

Oil  &  gas. 

Oilfield  machinery 

Steel  blades 

Semi-conductors 

Gas 

Boilers 

Circuit  breakers 

Appliance  parts. 
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Notification  of  Revised  Determinations 
on  Reconsideration;  AT&T 
Technologies.  Inc..  AT&T  Technology 
Systems,  Kansas  City.  MO 

On  June  IH,  i<jb7,  the  Department 
issued  an  Affirmative  Determination 
Regardmg  Application  for 
Reconsideration  for  former  workers  of 
AT&T  Technologies.  Inc.,  AT&T 
Technology  Systems.  Kansas  City, 
Missouri.  The  affirmed  notice  regarding 
application  for  reconsideration  was 
published  in  the  Federal  Register  on 
)une  30.  1987  (.52  FR  24154). 

Counsel  for  the  Communication 
Workers  of  America  (CWA)  claims  that 
workers  in  the  "clean  room"  and  "Epi 
room"  were  two  separately  identifiable 
groups  of  workers  at  the  Kansas  City 
plant  involved  in  the  production  of  256  K 
semiconductor  microchips  which  were 
impacted  by  increased  imports.  Counsel 
also  claims  that  another  "clean  room" 
was  not  put  into  operation  at  Kansas 
City  because  of  increased  imports  of 
semiconductor  microchips. 

On  reconsideration,  the  Department 
found  that  workers  in  the  "Epi  room" 
and  "clean  room"  at  AT&T  Technology 
Systems'  plant  in  Kansas  City  produc'ed 
wafers  and  metal  oxide  semiconductors 
(MOS)  256  K  chips,  respectively.  A 
major  percent  of  wafer  production  from 
the  "Epi  room"  was  integrated  into  the 
production  of  microchips  produced  in 
the  "clean  room". 

On  reconsideration,  the  Department 
reviewed  counsel's  claims  and  found 
that  the  entire  production  of  the  "clean 
room"  in  Kansas  City  had  been 
integrated  into  the  production  of  the  256 
K  Packaged  Devices  at  .AT&T  Network 
Systems'  Final  Package  and  Test  Data 
Department  in  Orlando,  Florida. 
Workers  in  the  Final  Package  and  Test 
Data  Department  of  AT&T  Network 
Systems,  Orlando,  Florida  were  certified 
eligible  to  apply  for  worker  adjustment 
assistance  on  September  3.  1967  (TA-W- 
20.037). 

Counsel  claims  that  a  second  "clean 
room"  at  the  Kansas  City  plant  was 
planned  for  the  purpose  of  expanding  its 
microchip  production  but  was  never 
opened.  This  would  not  form  a  basis  for 
certification  since  there  was  no  actual 
loss  of  production  or  sales.  Section 
222(2)  of  the  Group  Eligibility 
Requirements  of  the  Trade  Act  states 
that  sales  or  production,  or  both,  of  such 
firm  or  subdivision  must  have  decreased 
absolutely. 


Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration,  it  is 
concluded  that  increased  imports  of 
articles  like  or  directly  competitive  with 
the  2.56  K  Packaged  Devices  produced 
by  the  Final  Package  and  Test  Data 
Department  at  AT&T  Network  Systems' 
plant  in  Orlando.  Florida  contributed 
importantly  to  the  decline  in  sales  or 
production  and  to  the  total  or  partial 
separation  of  workers  of  the  "Epi  room" 
and  "clean  room"  at  AT&T  Technology 
Systems  in  Kansas  City.  Missouri.  In 
accordance  with  the  provisions  of  the 
Trade  Act  of  1974, 1  make  the  following 
revised  determinations: 

All  workers  of  the  "Epi  room"  and 
"clean  room  "  of  AT&T  Technologies. 
Inc.,  .AT&T  Technology  Systems.  Kansas 
City.  Missouri  who  became  totally  or 
partially  separated  from  employment  on 
or  after  January  1,  1987  and  before  May 
1, 1987  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1974. 

I  further  determine  that  all  other 
workers  at  the  Kansas  City.  Missouri 
plant  are  denied  eligibility  to  apply  for 
adjustment  assistance  under  section  223 
of  the  Trade  Act  of  1974. 

Signed  at  Washington.  DC.  this  14th  day  of 

SHpti>mber  198~ 

Robert  O.  Deslongctiamps, 

Director.  Office  of  Legislation  and  Actuarial 
Senic.es.  UIS. 

jFR  Doc.  87-21691  Filed  9-1&-87;  8:45  am) 
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[TA-W-19,868] 

Dismissal  of  Application  for 
Reconsideration;  United  Engineers 
and  Constructors,  Stearns  Roger 
Division.  Denver.  CO 

Pursuant  to  29  CFR  90.18  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
United  Engineers  and  Constructors. 
Stearns  Roger  Division.  Denver. 
Colorado.  The  review  indicated  that  the 
application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-19.868;  United  Engineers  and 
Constructors,  Stearns  Roger  Division. 
Denver,  Colorado  (September  3. 1987) 


Signed  at  Washington.  DC.  this  9th  day  of 
Seplember  1987. 

Marvin  M.  Fooks. 

Director.  Office  nf  Trade  .Adjustment 
Assistance. 

IFR  Doc.  87-21693  Filed  9-18-87:  8:45  am) 
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Mine  Safety  and  Health  Administration 

I  Docket  No   M-e7-202-CI 

Petition  for  Modification  of  Application 
of  Mandatory  Safety  Standard; 
Rainbow  Coal  Co. 

Rainbow  Coal  Company.  Route  2.  Box 
420.  Corbin.  Kentucky  40701  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.313  (methane  monitors)  to  its  No. 
1  Mine  (l.D.  .No.  15-16040)  located  in 
Whitley  County.  Kentucky.  The  petition 
is  filed  under  section  101(c)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  a  methane  monitor  be 
installed  on  any  electric  face  cutting 
equipment,  continuous  monitor,  longwall 
face  equipment  and  loading  machine 
and  shall  be  kept  operative  and  properly 
maintained  and  frequently  tested. 

2.  Petitioner  states  that  no  methane 
has  been  detected  in  the  mine.  The  three 
wheel  tractors  are  permissible  DC 
powered  machines,  with  no  hydraulics. 
The  bucket  is  a  drag  type,  where 
approximately  30^0%  of  the  coal  is 
hand  loaded.  Approximately  20°i  of  the 
time  that  the  tractor  is  in  use.  it  is  used 
as  a  man  trip  and  supply  vehicle. 

3.  As  an  alternate  method,  petitioner 
proposes  to  use  hand  held  continuous 
oxygen  and  methane  monitors  in  lieu  of 
methane  monitors  on  three  wheel 
tractors.  In  further  support  of  this 
request,  petitioner  states  that: 

(a)  Each  three  wheel  tractor  will  be 
equipped  with  a  hand  held  continuous 
monitoring  methane  and  oxygen 
detector  and  all  persons  will  be  trained 
in  the  use  of  the  detector: 

(b)  A  gas  test  will  be  performed,  prior 
to  allowing  the  coal  loading  tractor  in 
the  face  area,  to  determine  the  methane 
concentration  in  the  atmosphere.  The  air 
quality  will  be  monitored  continuously 
after  each  trip,  provided  the  elapse  time 
between  trips  does  not  exceed  20 
minutes.  This  will  provide  continuous 
monitoring  of  the  mine  atmosphere  for 
methane  to  assure  any  undetected 
methane  is  detected  between  trips; 
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(c)  If  one  percent  of  methane  is 
detected,  the  operator  will  manually 
deenergize  his/her  battery  tractor 
immediately.  Production  will  cease  and 
will  not  resume  until  the  methane  level 
is  lower  than  one  percent; 

(d)  A  spare  continuous  monitor  will  be 
available  to  assure  that  all  coal  hauling 
tractors  will  be  equipped  with  a 
continuous  monitor: 

(e)  Each  monitor  will  be  removed  from 
the  mme  at  the  end  of  the  shift,  and  will 
be  inspected  and  charged  by  a  qualified 
person.  The  monitor  will  also  be 
calibrated  monthly;  and 

(f)  .\'o  alterations  or  modifications  will 
be  made  in  addition  to  the 
manufacturer's  specifications. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
October  21.  1987.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 
Patricia  W.  Silvey, 

Acting  AsscKiale  Assistant  Secretary  for 
Mme  Safety  and  Health. 

Date;  Seplf  mbpr  8.  1987. 
|FR  Dnc  8"-21fiH"  Filed  9-lft-87;  8;45  am] 

BILLING  COOC  4510-43-M 

LEGAL  SERVICES  CORPORATION 

Grant  Awards  for  Expansion  and 
Development  of  Law  School  Civil 
Clinical  programs;  George  Washington 
University  &  University  of  Texas  at 
Austin 

agency:  Legal  Services  Corporation 
action:  Announcement  of  intention  to 

make  grant  awards. 

summary:  The  Legal  Services 
Corporation  (LSC)  hereby  announces  its 
intention  to  award  two  grants  to  law 
schools  to  assist  their  clinical  programs 
in  providino  service  to  LSC-eligible 
clients  in  civil  cases.  The  one-year 
grants  are  being  made  as  part  of  the 
1987-88  Law  School  Civil  Clinical 
Project,  purusant  to  authority  conferred 
by  sections  1006(a)  (1)  (B)  and  1006(a) 
|3)  of  the  Le«al  Services  Corporation  Act 
of  19"4.  as  amended.  Law  schools  and 
grant  amounts  are: 


George  Washington  University $37,200 

University  of  Texas  at  Austin $39,848 

The  original  announcement  of  funding 
availability  under  this  program 
appeared  in  volume  52.  No.  90.  page 
17649  of  the  Federal  Register  of  May  11, 
1987,  and  a  list  of  other  grantees 
appeared  in  Volume  52,  No.  146,  page 
28495  of  the  Federal  Register  of  July  30, 
1987.  Total  funding  under  the  1987-88 
Law  School  Civil  Clinical  Project  is 
Si. 114, 384. 

The  Corporation  requests  public 
comments  and  recommendations  on 
these  intended  grants.  Grant  awards 
will  not  become  effective  and  grant 
funds  will  not  be  distributed  prior  to 
expiration  of  this  thirty-day  period.  This 
public  notice  is  issued  pursuant  to 
section  1007(F)  of  the  Act. 
DATE:  Comments  and  recommendations 
must  be  received  by  the  Program 
Development  and  Substantive  Support 
Division  of  the  Legal  Services 
Corporation  by  October  21.  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  T.  Moses.  Ill,  Legal  Services 
Corporation,  Program  Development  and 
Substantive  Support  Division,  400 
Virginia  Avenue  SW.,  Washington.  DC 
20024-2751.  (202)  863-1837. 
John  H.  Bayly.  Jr., 
President. 
jFR  Doc.  87-21750  Filed  9-1B-87;  8:45  am) 
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coordinated  by  the  newly  established 
Office  of  Undergraduate  Science, 
Engineering,  and  Mathematics 
Education  (USEME).  in  the  Directorate 
for  Science  and  Engineering  Education. 
The  magnitude  of  the  fiscal  year  1988 
ACCESS  Program  will  depend  on  the 
quality  of  proposals  the  Foundation 
receives  and  the  availability  of  funds. 

Inquiries 

Questions  not  addressed  in  this 

publication  may  be  directed  to  the  NSF 

staff  by  contacting: 

Career  Access  Opportunities  Program, 
Office  of  Undergraduate  Science. 
Engineering  and  Mathematics 
Education,  Directorate  for  Science  and 
Engineering  Education,  Room  639, 
National  Science  Foundation, 
Washington,  DC  20550,  (202)  357-7051 

Electronic  Mail;  Bitnet;  undergrad@nsf, 
Arpanet,  CSnet; 
undergrad(ainote.n^  "^gov. 

Career  Access  Oppnr' unities  in  Science 
and  Technology  for  W  -imen,  Minorities 
and  the  Disabled 
L  Introduction 


NATIONAL  SCIENCE  FOUNDATION 

Grants;  Program  Announcement  and 
Guidelines;  Undergraduate  Science, 
Engineering,  and  Mathematics 
Education;  Career  Access 
Opportunities  in  Science  and 
Technology  for  Women,  Minorities  and 
the  Dlsat}led;  Target  Date  for 
Preliminary  Proposals:  December  15, 
1987 

Please  note. — The  page  and  appendixes 
references  in  this  document  refer  to,  and  are 
included  in.  the  ACCESS  Program 
Announcement  and  Guidelines.  These 
appendixes  are  not  included  in  this 
document 

The  Career  Access  Program  for 
Women,  Minorities  and  the  Disabled 
(ACCESS)  is  an  integral  part  of  NSF's 
overall  plan  to  strengthen  undergraduate 
science,  engineering,  and  mathematics 
education  throughout  the  United  States. 
The  NSF  plan  also  includes  support  for: 
Instrumentation  and  Laboratory 
Improvement  Program  (ILI), 
Undergraduate  Faculty  Enhancement 
Program  (UFE),  Research  Experiences 
for  Undergraduates  Program  (REU),  and 
the  Undergraduate  Curriculum 
Development  Program  (UCD). 

The  ACCESS  Program  will  be 


The  National  Science  Foundation's 
mandate  to  ensure  the  vitality  of  the 
Nation's  scientific  enterprise  includes 
responsibility  for  the  quality, 
distribution  and  effectiveness  of  the 
human  resource  base  in  science  and 
engineering.  The  underrepresentation  of 
women,  minorities,  and  the  disabled  in 
this  resource  base  is  of  concern  to  the 
Foundation.  The  talent  of  a  significant 
fraction  of  the  potential  pool  of  scientific 
and  technological  expertise  is  lost  when 
substantial  underrepresentation 
continues  to  exist  In  response  to  this 
concern,  the  NSF  Directorate  for  Science 
and  Engineenng  Education  has 
established  a  new  Program:  Career 
Access  Opportunities  in  Science  and 
Technology  for  Women.  Minorities  and 
the  Disabled  (ACCESS).  The  activities 
supported  by  this  Program  are 
Comprehensive  Regional  Centers  for 
Minorities  and  Prototype  and  Model 
Projects.  Although  the  categories  of 
awards  that  will  be  described  are 
expected  to  include  the  majority  of 
projects  supported  through  the  Career 
Access  Program,  additional  ideas  and 
mechanisms  will  be  considered  by  NSF. 
II.  Comprehensive  Regional  Centers  for 
Minorities 
A  Purpose  and  Scope 

This  activity  will  support  the 
establishment  of  major,  regional  centers 
designed  to  increase  the  minority 
presence  in  science  and  engineering. 
The  projects  are  intended  to  be  centered 
at  colleges  and  universities  with 
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significant  minority  enrollments,  both 
institutionally  and  in  acicni  p  and 
cngmeering.  and  will  have  the 
objectives  of: 

Developing  the  institutidnai  Cdpabiiity 
in  undergraduate  science,  mathematics," 
and  engineering  education  for  minority 
Students,  particularly  at  the  freshman 
and  sophomore  level: 

Developing  cooperative  activities, 
with  regional  precollege  schools  having 
sul)slanli;il  minority  enrollments,  to 
improve  science,  mathematics  and 
engineering  education  and  to  coordinate 
and  facilitate  the  transition  of  minority 
students  from  high  school  to  college 
status; 

Stimulating  and  coordinating  the 
efforts  of  other  colleges  and  universities 
in  the  region,  with  substantial  minority 
populations,  to  strengthen  their 
undergraduate  programs  in  science, 
m.athcmatics.  and  engineering,  and  to 
serve  as  foci  for  additional  cooperative 
activities  in  precollege  science, 
mathematics  and  enginecnng  education: 

Taking  a  leadership  role  in  nurturing 
and  encouraging  m.monty  students  to 
undertake  graduate  studies  in  science, 
mathematics  and  engin(>ering  by 
increasing  the  opportunities  for  such 
activities  and  by  stimulating  minority 
students  confidence  and  interest. 

Enhancing  the  potential  for  a  stable, 
long  term  continuation  of  the  project 
activities. 

Proposals  will  be  evaluated  on  their 
potential  for  achieving  these  objectives 
and  on  the  more  general  evaluation 
criteria  found  in  'Grants  for  Research 
and  Education  in  Science  and 
Engmeeiing"  (N'SF  83-57.  rev,  1/87), 
page  9. 

B.  Eligibility  Criteria  and  Limitations 

t.  Eligible  Institutions 

Proposals  may  be  submitted  by  U.S. 
colleges  and  universities  with  significant 
enrollments  of  minority  '  students  in 
science  and  engineering  and  a 
demonstrated  history  of  commitment  to 
minority  concrns.  These  aspects  should 
be  discussed  with  the  Program  staff  by 
telephone  and/or  letter  prior  to  proposal 
preparation. 

2.  Elii-ible  Activities 

Projects  are  expected  to  focus  on 

instructional  activities,  with  an 
undergraduate  emphasis  on  the 
freshman  and  sophomore  levels  and 
extensive  outreach  to  the  school 
systems  from  elementary  to  high  school. 


'  Kiir  Ihp  purpose  of  this  Mnmiuntemenl, 
minoritius  are  (icfincd  as  meint>er8  of  (hose  raoial 
jnd  ethnic  groups  underreprescnleii  in  sciuiicc  and 
engineering:  Amenr.in  Indians.  DlHcks.  Illsp.inir.s. 
Nnlivp  Al.i<!krtn«.  or  Native  P;)i:lfir  l.slandcni. 


Community  involvement  at  all  levels 
will  be  an  important  aspect  of  project 
activities.  Plans  for  evaluation  and 
assessment  will  be  required  so  that 
project  development  and 
implementation  can  be  monitored  at  all 
stages. 

Specific  mechanisms  might  include 
teacher  workshops,  faculty  seminars, 
enrichment  experiences  for  students  at 
all  levels,  materials  development, 
conferences  for  parents  and  other 
interested  members  of  the  public, 
regional  networks,  etc.  These  activities 
vmU  support  the  development  of  major 
centers  for  the  instruction  of  minorities 
in  science  and  engineering  that  will 
bring  together  into  a  coherent  plan,  a 
spectrum  of  efforts  suited  to  the  region. 
An  important  element  to  be  sought  in  all 
projects  is  evidence  of,  and  a 
mechanism  for,  nurturing  minority 
students,  beginning  at  an  early  age, 
through  their  education  from  elementary 
school  through  college. 

Comprehensive  Regional  Centers  for 
.Minorities  will  necessarily  be  complex 
endeavors  normally  requiring 
considerable  time  and  resources  to 
implement  fully.  To  develop  the 
cooperation,  coordinate  the  efforts,  and 
marshall  the  resources  of  a  region,  will 
require  an  effort  of  some  magnitude  and 
duration.  A  region  might  comprise  a  set 
of  school  systems,  instituilons  and 
agencies  covering  a  considerable 
geographic  area  of  the  geographic  focus 
could  be  restricted  to  a  more  densely 
populated  metropolitan  area.  In  either 
case,  the  full  involvement  and 
participation  of  all  of  the  appropriate 
organizations,  groups,  and  individuals 
will  be  critical.  Given  this  complexity 
and  sensitivity,  the  activities  in  a  project 
might  initially  begin  on  a  modest  scale 
and  proceed  in  stages  to  full 
implementation  as  the  total  complement 
of  organizations  are  brought  into  play. 
However,  the  extent  of  implementation 
in  the  intitial  stage  of  a  project  will  vary 
depending  on  the  past  history  of 
experience  and  accomplishment  in 
regional  cooperative  activities  dealing 
with  minority  conce.rns. 

Supporiable  activities  could  include 
developmental  aspects  such  as  the 
establishment  of  formal  commitment 
and  networks  among  the  various  target 
sectors  of  the  region  (including  operating 
structures),  the  establishment  and 
functioning  of  advisory  committees  with 
appropriate  regional  and  wider 
representation,  and  regional  conferences 
to  solicit  community  input  and  support 
(including  financial  support). 
Implementation  activities  ranging  from 
pilot  or  prototype  in  natures  to  fully 
develop  (depending  on  the 
circumstances)  could  be  included.  Since 


regional  cooperation  and  commitment 
are  critical  aspects  of  a  Comprehensive 
Regional  Center  for  Minorities, 
convincing  evidence  that  these 
conditions  already  exist  in  the  region 
must  be  presented,  or  activities  to 
establish  them  must  be  proposed,  as  one 
of  the  essential  features  of  a  proposal. 
It  should  be  emphasized  again  that  a 
blend  of  developmental  and 
implementation  activities  is  quite 
appropriate  in  a  project.  The  balance 
between  them  will  vary  depending  on 
the  history  of  previous  similar  activities 
in  the  region.  The  magnitude  of  the  total 
effort  initially  proposed  will  likewise 
vary  depending  on  the  same  factors.  In 
any  event,  since  it  is  expected  that 
projects  will  evolve  and  change  with 
time,  the  Foundation  will  take  the 
position  of  responding  flexibly  and 
positively  to  changing  circumstances 
suject  only  to  the  condition  that 
increasing  the  participation  of  minorities 
in  science,  mathematics,  and 
engineering  remains  the  fundamental 
goal  and  expectation. 

C.  A  wards  and  Duration 

The  initial  grant  under  the 
Comprehensive  Regional  Center  for 
Minorities  will  depend  on  the  extent  and 
scope  of  activities  and  the  stage  of 
development  represented.  For  projects 
with  a  significant  focus  on 
developmental  activities  or  prototype 
implementation  an  initial  award  of 
S100,000-S200.000  might  be  appropriate. 
For  projects  involving  extensive 
implementation  and  a  full  complement 
of  regional  activities,  awards  of  up  to 
$1,000,000  per  year  would  be  in  order. 
Projects  intermediate  in  nature  between 
the  two  examples  quoted  would  involve 
funding  totals  and  duration  times 
consistent  with  their  scope. 

It  should  be  emphasized  that  in  the 
long  term.  Comprehensive  Regional 
Centers  for  Minorities  Projects  are 
intended  to  be  major  efforts  to  develop 
regional  resource  centers  with  support 
in  the  range  of  $4-5.(XX),0()0  over  a  five 
year  period.  It  is  expected  that  fully 
developed  projects  will  show  a 
reduction  in  NSF  support  and  an 
increased  level  of  support  from  other 
quarters  during  the  term  of  the  grant. 

Ill   Prolot\pe  and  Model  Projects  for 
Women,  Minorities  and  the  Oisableri 

A .  Purpose  and  Scape 

A  principal  goal  of  this  activity  is  to 
increase  the  participation  of  women,  or 
minorities,  or  the  disabled  in  careers  in 
science,  mathematics,  and  engineering 
by  encouraging  o//  colleges  and 
universities  and  other  eligible 
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organizations  to  design  and  create 
special  instructional  and  outreach 
activities  which  are  innovative,  and 
intended  to  be  models  with  high 
potential  for  dissemination  and 
eKtended  impact.  In  the  longer  term, 
these  projects  are  also  intended  to  offer 
the  possibility  of  becoming  the  initial 
stages  in  the  development  of 
Comprehensive  Regional  Centers 
directed  at  any  of  the  undcrrepescntcd 
target  audiences.  Objectives  should 
include: 

Identifying  effective  strategies, 
activities,  and/or  materials  to  encourage 
entry  into,  or  improve  retention  by 
members  of  the  target  audience  in  the 
scientific/technological  enterprise  of  the 
Nation. 

Testing  these  strategies,  activities, 
and/or  materials  in  an  institutional 
community  or  wider  context  to  validate 
those  having  greatest  utility  for  the 
various  target  groups. 

Evaluating  and  assessing  the  potential 
for  wider  dissemination  of  successful 
project  outcomes. 

Disseminating  the  more  successful 
models  by  an  active  transport  system. 

Proposals  will  be  evaluated  on  their 
potential  for  achieving  these  objectives 
and  on  the  more  general  criteria  found 
in  'Grants  for  Research  and  Education 
in  Science  and  Engineering"  (NSF  83-57. 
rev.  1/87). 

II  Eligibility  Criteria  and  Limitations 

1    Ehuible  Organizations 

I'he  .^CCFISS  Program  will  accept 
proposals  initiated  by  scientists, 
engineers,  mathematicians  and 
educators  submitted  by  their  employing 
organizations.  These  include  colleges 
and  universities,  national  laboratories, 
professional  societies,  other  non-profit 
orydnizations.  for-profit  industries  with 
tie  scientific  expertise  and  facilities, 
and  other  organizations  which  can 
conduct  the  described  activities- 

2.  Eligible  Activities 

Prototype  and  Mode!  Projects  are  not 
intended  to  be  comprehensive  or  major 
efforts.  Therefore,  projects  should  be 
sharply  focused  on  a  defined  target 
audience  with  a  special  characteristic  or 
need,  as  for  example,  a  project  specially 
designed  for  the  hearing-impaired,  or 
one  focusing  on  the  significant 
underrepresentation  of  women  in 
geology  or  physics,  etc. 

An  individual  project  might  be 
directed  at  one  or  more  of  the  following 
activities:  Awareness  seminars  for 
college  and/or  precollege  faculty, 
consideration  of  math  and  science 
"anxiety",  subject-matter  workshops 
oriented  to  the  special  needs  of  the 


target  group,  recruitment  efforts  and 
attention  to  the  problem  of  retention  at 
the  various  entry  and  exit  points  in  the 
pipeline,  role  model  activities, 
development  of  educational  materials, 
software,  or  technologies  specially 
designed  for  the  target  group,  etc. 
However,  a  principal  purpose  of  this 
activity  is  to  encourage  faculties  and 
administrations  to  test  new  ideas  and  to 
test  as  yet  untried  mechanisms  for 
increasing  the  numbers  of 
underrepresented  groups  who  are 
successfully  taking  up  the  study  of 
science  and  engineering. 

C.  Awards  and  Duration 

Support  will  normally  not  exceed 
SlOO.OOO  per  year  for  up  to  two  years. 

IV.  Proposal  Preparation  and 
Submission     i 

Proposal  Preparation 

F*roposers  are  urged  to  initiate 
discussions  with  the  Program  staff  by 
telephone  or  by  letter  before  preparing  a 
proposal  for  either  activity.  In  some 
instances,  a  preliminary  proposal  will  be 
required.  The  target  date  for  submission 
of  preliminary  proposals  to 
Comprehensive  Regional  Centers  for 
Minorities  is  December  15. 1987.  The 
submission  of  formal  proposals  for  this 
activity  will  be  governed  by  individual 
circumstances.  Proposals  for  Prototype 
and  Model  Projects  will  be  accepted  at 
any  time. 

Proposers  should  consult  the 
publication  Grants  for  Research  and 
Education  In  Science  and  Engineering 
(GRESE)  (NSF  83-57  rev.  1/87),  for 
additional  guidance.  This  publication  is 
available  from  the  Forms  and 
Publications  Unit.  National  Science 
Foundation,  1800  G  Street  NW.. 
Washington,  DC.  20550;  (202/357-7452). 
ACCESS  proposers  must  use  the  forms 
contained  in  this  announcement,  not 
those  in  GRESE. 

Except  as  modified  by  the  guidelines 
set  forth  in  this  announcement, 
standard,  NSF  guidelines  on  proposal 
preparation,  submission,  evaluation, 
NSF  awards  (general  information  and 
highlights),  declinations  and 
withdrawals  contained  in  GRESE  are 
applicable. 

More  comprehensive  information  is 
contained  in  the  NSF  Grant  Policy 
Manual.  Revised.  (NSF  77-47)  available 
for  purchase  at  S12.00  from  the 
Superintendent  of  Documents. 
Government  Printing  Office. 
VVcshington,  DC  20402. 

In  the  evetJt  that  the  submitting 
organization  has  never  been  the 
recipient  of  an  NSF  award,  it  is 
recommended  that  appropriate 


administrative  officials  become  familiar 
with  the  NSF  policies  and  procedures 
contained  in  the  NSF  Grant  Policy 
Manual,  Revised,  which  are  applicable 
to  most  NSF  awards.  (If  a  proposal  from 
such  an  institution  is  recommended  for 
an  award,  the  NSF  Division  of  Grants 
and  Contracts  will  request  certain 
organizational,  management,  and 
financial  information.  These 
requirements  are  contained  in  Chapter 
III  of  the  Manual.) 

An  ACCESS  proposal  consists  of  the 
following  parts: 

0.  Information  About  Principal 
Investigator  (NSF  form  1225) 

1.  Cover  Sheet 

2.  Project  Summary  Form 

3.  Detailed  Budget  (NSF  form  1030) 

4.  Narrative  (Limited  to  15  double- 
spaced  pages) 

5.  Current  and  Pending  Support  (NSF 
1239) 

0.  Information  About  Principal 
Investigator  Form  1225,  Information 
about  Principal  Investigators,  which 
provides  data  on  sex.  ethnic  origin,  and 
handicap,  is  found  on  page  00.  Only  one 
copy  of  this  form  is  to  be  submitted.  It 
should  be  attached  to  the  signature  copy 
of  the  proposal  cover  sheet.  While 
providing  the  requested  data  is 
voluntary,  SUBMITTING  THIS  FORM  IS 
REQUIRED  BY  NSF.  OMMISSION  OF 
THIS  FORM  WILL  CAUSE 
CONSIDERABLE  DELAY  IN 
PROCESSING  THE  PROPOSAL.  Any 
individual  not  wishing  to  submit  the 
information  should  check  the  box 
provided  for  this  purpose.  Data  will  be 
treated  as  confidential,  and  will  be 
maintained  in  secure  data  files  in 
accordance  with  the  Privacy  Act  of  1974 
The  information  contained  in  this  form 
will  be  available  only  to  the  NSF  staff 
and  will  not  be  used  in  the  external 
merit  review  process.  All  analyses 
conducted  on  the  data  will  report 
aggregate  statistical  findings  only  and 
will  not  identify  individuals. 

1.  Cover  Sheet.  The  first  page  of  the 
proposal  will  be  the  cover  sheet 
prepared  in  the  form  found  on  page  00. 
This  cover  sheet  form  should  be 
duplicated  and  completed.  It  must  bear 
the  signatures  of  the  proposed  principal 
investigator  and  of  an  administrative 
official  who  is  empowered  to  commit  the 
proposing  organization  to  the  conduct 
and  prudent  management  of  the  project 
if  NSF  agrees  to  support  it. 

It  is  important  that  the  cover  sheet  be 
completed  with  the  full  information 
requested.  Most  of  the  items  are  self- 
explanatory.  Note  that: 

•  Social  security  numbers  are  used  by 
the  Foundation  to  monitor  and  facilitate 
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the  receipt  and  processing  of  numerous 
proposals,  hs  well  as  to  maintain  award 
data.  The  number  is  solicited  pursuant 
to  the  gener.il  authonty  of  the 
Found;!tion  under  the  .\SF  Act  of  1950, 
as  amended.  However,  submission  of 
social  security  numbers  is  voluntary  and 
refusal  to  disclose  a  social  security 
number  will  not  affect  any  proposal's 
eligibility  for  an  award. 

•  If  funds  for  this  project  are  being 
requested  from  another  Federal  agency 
or  another  .\SF  program,  this  must  be 
indicated  in  the  upper  right  hand  section 
of  the  cover  sheet. 

2.  Project  Summary  Form.  The  second 
page  of  the  proposal  will  be  the  project 
summary  form,  which  should  follow  the 
cover  sheet.  The  information  provided 
on  this  form  is  used  by  the  program  staff 
for  a  variety  of  purposes,  including  the 
proper  assignment  of  proposals  to 
reviewers.  Name  of  institution  and 
project  title  must  be  written  exactly  as 
given  on  the  cover  sheet.  Please  enter 
the  data  requested  in  the  boxes 
according  to  the  instructions  on  the  back 
of  the  form.  The  information  is  needed 
in  the  indicated  format  to  provide  direct 
input  to  the  N.SF  data  collection  svstem. 
The  Summary  of  Proposed  Work  should 
be  a  concise  description  of  the  project 
proposal,  limited  to  22  pica  or  18  elite 
lines.  It  should  be  single  spaced.  The 
summary  should  tell  briefly  the  aim  of 
the  project  and  why  the  project  is 
significant.  Considerable  care  should  be 
taken  when  writing  the  Summary.  The 
Summary  is  the  reviewers'  first 
impression  of  the  project's  merit.  If  the 
project  is  supported,  the  Summary  will 
be  published  by  the  Foundation  to 
inform  the  general  public  about  its 
programs.  Accordingly,  it  should  be 
written  so  that  a  scientifically  literate 
layperson  can  understand  the  use  of 
Federal  funds  in  support  of  the  project. 

3.  Detailed  Budset.  Complete  NSF 
form  1030  according  to  the  instructions 
on  the  back  of  the  form. 

4.  Proposal  NarrativFi.  In  composing 
the  narrative,  the  principal  investigator 
is  urged  lo  bear  in  mind  the  criteria  to 
be  used  by  reviewers  in  judging  the 
merits  of  the  proposal.  The  narrative 
section  must  not  exceed  15  double- 
spaced  pages.  Pages  must  be  numbered. 

5.  Current  and  Pendinii  Support.  All 
current  and  pending  support  must  be 
listed  on  NSF  form  1239  included  as 
Appendix  V  of  this  document. 

Material  that  is  supplementary  to  the 
narrative  of  the  proposal  should" be 
included  in  the  appendices,  and  may  be 
single  spaced.  Each  appendix  should  be 
printed  on  colored  paper  to  make  it 
easily  distinguishable  fro.m  the  body  of 
the  proposal.  The  following  appendices 
are  required. 


1.  Curriculum  vitae  of  the  principal 
investigator,  plus  a  one-page  resume  for 
each  staff  member  who  will  participate 
in  the  project. 

2.  Statement  of  current  and  pending 
support.  All  current  and  pending 
externally-funded  support  to  the 
principal  investigator  and  co-principal 
investigator  (if  any),  including  this 
proposed  project,  must  be  listed  on  the 
form  found  in  the  appendices  of  this 
document,  even  if  this  proposed  project 
is  the  only  item  to  list.  This  information 
is  needed  to  assure  that  the  project 
leaders  will  have  time  to  carry  out  the 
project  and  that  there  is  no  duplication 
of  support. 

3.  Statement  of  results  of  prior 
support.  If  either  the  prospective 
principal  investigator  or  the  co-principal 
investigator  received  support  from  any 
of  NSF's  targeted  programs  for  women, 
minorities  or  the  disabled  in  the  last  five 
years,  the  proposal  must  include  and 
appendix  entitled  "Results  from  Prior 
NSF  Support".  This  appendix  must 
describe  any  such  project(s)  and  the 
outcomes  in  sufficient  detail  to  permit  a 
reviewer  to  reach  an  informed 
conclusion  on  the  value  of  the  results 
achieved.  The  following  information 
must  be  included  in  this  summary 
statement: 

The  NSF  award  number,  amount,  and 
period  of  support; 

Title  of  the  project: 

A  summary  of  the  results  of  the 
completed  work;  and 

A  list  of  publications  and/or  formal 
presentations  acknowledging  the  NSF 
award. 

Proposals  must  be  self-contained 
documents.  Reviewers  will  not  have 
access  to  ancillary  reports  or 
institutional  catalogs.  Each  proposal 
should  contain  the  following  items  in 
order  (samples  of  all  of  the  required 
forms  can  be  found  in  the  appendices  of 
this  announcement): 

Proposal  Submission 

Proposals  must  be  received  in  the 
Foundation  by  5:00  p.m.  on  the 
appropriate  due  date  to  insure  inclusion 
in  the  competitive  review  process 
established  for  this  Program. 

Materials  required: 

Fifteen  legible  copies  of  the  complete 
proposal: 

One  copy  of  the  .\SF  form,  1225 
attached  to  the  signature  copy  of  the 
proposal  only: 

Three  sets  of  extra  forms,  each 
stapled  into  a  unit  and  containing 

One  copy  of  the  Cover  Sheet, 

One  copy  of  the  Budget,  and 

One  copy  of  the  Project  Sumamry 
Form. 


These  materials  should  be  submitted 
to:  USEME/SEE— ACCESS  PROGRAM, 
Proposal  Processing  Unit.  Room  223. 
National  Science  Foundation.  1800  G 
Street,  NW..  Washington.  DC  20550. 

V.  Proposal  Evaluation 

The  proposal  format  and  general 
criteria  to  be  used  in  the  evaluation  of 
all  proposals  coming  to  the  Foundation 
are  described  in  "Grants  for  Research 
and  Education  in  Science  and 
Engineering"  (NSF  83-57.  rev.  1/87).  The 
general  evaluation  criteria  are: 
Performance  competence 
Intrinsic  merit 
Utility  or  relevance 
Effect  on  the  infrastructure  of  science 

and  engineering 

FVoposals  will  be  evaluated  using 
these  standard  NSF  criteria,  plus  the 
following  criteria  as  appropriate: 

Magnitude  of  impact  on  target 
population; 

Potential  to  sustain  and 
institutionalize  project  activities  beyond 
the  NSF  grant  period; 

Appropriativeness  and  cost- 
effectiveness  of  the  project  relative  to  its 
objectives  and  anticipated  results; 

Extent  to  which  the  project  builds 
partnerships  and  networks; 

Adequacy  of  evaluation  plans  to 
determine  outcomes  and  effects  of 
proposed  activities; 

Uniqueness  of  the  project  and 
potential  for  its  replication; 

Inquiries  should  be  addressed  to: 
Career  ACCESS  Opportunity  Program. 
Office  of  Undergraduate  Science. 
Engineering,  and  Mathematics 
Education,  Room  639.  National  Science 
Foundation,  Washington,  DC  20550, 
Telephone:  (202)  357-7051 

VI.  Other  Related  Programs 

The  NSF  Guide  to  Programs  (NSF  87- 
57)  briefly  describes  all  Foundation 
programs,  most  of  which  are  open  to  all 
institutions.  It  is  available  at  most 
institutions  or  may  be  obtained  at  no 
cost  by  contacting  the  Forms  and 
Publications  Unit.  Room  232.  NSF. 
Washington,  DC  20550  (202/357-7861). 
Some  programs  of  special  interest  to 
undergraduate  faculty  are  described 
below. 

•  The  NSF  has  several  programs 
directed  toward  improving  precollege 
science,  mathematics  and  technology 
education.  In  most  cases,  college  and 
university  faculty  write  proposals  and 
direct  the  projects  supported  by  these 
programs.  For  information  on 
Applications  of  Advanced  Technologies, 
Informal  Science  Education. 
Instructional  Materials  Development,  or 
Research  in  Teaching  and  Learning, 
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contrdct  the  Division  of  Materials 
Development.  Research  and  Informal 
Science  Educrttion.  Ruum  635,  NSF, 
Washington.  DC  20550  (202/357-7452). 
For  information  on  Science  and 
Mathematics  Education  Networks, 
Te.icher  Preparaticm.  Teacher 
Enhancement,  or  Presidential  Awards 
fur  Excellence  in  Science  and 
Mathematics  Teaching,  contact  the 
Di\  ision  of  Teacher  Preparation  and 
Flnhancement,  Room  635,  NSF, 
Washington,  DC  20,550  (202/357-7073). 

•  Information  on  Graduate  Research 
Fellowships  and  .Minority  Graduate 
Research  Fellowships  may  be  obtained 
by  contacting  the  National  Research 
Council,  2101  Constitution  Avenue, 
Washington,  DC  20418. 

•  Research  Experiences  for 
L'iuiergraduates  (REU|  provides  an 
Diportunity  for  college  stidents  to  gain 
hands-on  experience  in  science, 
mathematics  or  engineering  research 
programs  or  equivalent  projects 
conducted  with  the  needs  of 
undergraduates  in  mind.  REU  provides 
funds  to  operate  REU  Research 
Participation  Sites.  Each  such  site 
usually  will  involve  several  college 
students.  REU  also  will  supplement 
ongoing  NSF  research  awards  to  enable 
thrm  !i5  provide  research  training 

(xpt nence  for  one  or  two 
undergraduates.  More  information  is 
available  through  the  REU  Brochure, 
NSF  87-63  (copies  of  which  may  be 
obtained  from  the  Forms  and 
Publications  Unit.  NSF,  Washington,  DC 
20550),  or  from  the  Divisional  REU 
Coordinator,  (Name  of  Discipline),  NSF, 
Washington,  DC  20550.  Names  and 
telephone  numf)ers  of  the  REU 
Cnnrdinators  for  the  various  disciplines 
are  listed  in  the  REU  brochure. 

•  The  Undergraduate  Faculty 
Enhancement  Program  (L'FE)  offers 
Grants  for  Undergraduate  Faculty 
Seminars  and  Conferences  to  provide 
opportunities  for  groups  of  faculty  to 
learn  about  new  techniques  and  new 
developments  in  their  fields.  Awards  are 
made  to  conduct  seminars,  short 
courses,  workshops  or  similar  activities 
for  groups  of  faculty  members  from 
outside  the  grantee  institution.  For 
further  information  about  the 
Undergraduate  Faculty  Enhancement 
Program,  contact  the  Office  of 
Undergraduate  Science.  Engineering, 
and  Mathematics  Education,  Room  639, 
NSF,  Washington,  DC.  20550  (202/357- 
7051). 

•  Through  Research  Opportunity 
Awards  (ROA),  faculty  members  at 
institutions  with  limited  research 
opportunities  may  work  with 
investigators  who  already  hold  or  are 
applying  for  an  NSF  research  grant.  The 


experience  gained  under  ROA  may  help 
the  faculty  member  from  the 
participating  institution  to  become  more 
competitive  in  submitting  an 
independent  research  proposal,  and  may 
provide  experience  that  will  be  reflected 
in  improved  teaching  at  the  home 
institution.  FuU-dme  faculty  members 
interested  in  ROA  collaborations  must 
make  their  own  arrangements  with  a 
host  investigator  and  institution.  Formal 
application  to  NSF  is  made  by  the  host 
institution  as  part  of  an  initial  proposal 
to  NSF  or,  if  an  award  already  is  in 
progress,  as  a  supplement  to  that  award. 
For  further  information  about  Research 
Opportunity  Awards,  contact  the 
Research  Opportunities  Award  Program. 
Room  1225,  NSF.  Washington,  DC  20550 
(202/357-7456) 

•  The  Research  in  Undergraduate 
Institutions  (RUI)  activity  is  part  of  the 
Foundation's  effort  to  broaden  the  base 
for  science  and  engineering  research 
and  to  enhance  the  scientific  and 
technical  training  of  students.  The 
objectives  of  the  RUI  activity  are  to 
strengthen  the  research  environments  in 
academic  departments  that  are  oriented 
primarily  to  undergraduate  education  in 
science  and  engineering,  and  to  promote 
the  coupling  of  research  and  education 
at  predominantly  undergraduate 
institutions.  RUI  provides  support  for 
research  and  research  equipment  for 
investigators  in  non-doctoral 
departments  in  predominantly 
undergraduate  institutions.  RUI 
proposals  are  evaluated  and  funded  on 
a  competitive  basis  by  NSF's  research 
programs.  For  further  information 
contact  the  Division  of  Research 
Initiation  and  Improvement,  Room  1225, 
NSF,  Washington,  DC  20550  (202/357- 
7456). 

•  NSF's  Facilitation  Awards  for 
Handicapped  Scientists  and  Engineers 
(FAH)  activity  enhances  opportunities 
for  disabled  individuals  to  participate  in 
research.  Funds  are  provided  to 
purchase  special  equipment,  modify 
equipment,  or  provide  other  services 
required  specifically  for  the  work 
undertaken  on  an  NSF-supported  project 
(see  NSF  84-62.  Rev  5-87).  Funds  from 
regular  program  budgets  are  provided 
for  handicapped  senior  personnel,  other 
professionals,  and  students,  as  a 
supplement  to  an  existing  award  or  as 
part  of  a  new  award.  General  inquiries 
may  be  made  to  the  Coordinator, 
Facilitation  Awards  for  Handicapped 
Scientists  and  Engineers,  Room  1225, 
NSF,  Washington,  DC  20550  (202/357- 
7456). 

•  The  Minority  Research  Initiation 
Program  (MRI)  supports  research  by 
minority  scientists  and  engineers  who 
hold  full-time  faculty  or  research-related 


positions,  who  (1)  are  members  of  ethnic 
minority  groups  that  are  significantly 
underrepresented  in  the  science  and 
engineering  career  pool;  (2)  have  not 
previously  received  FY'deral  research 
support  as  faculty  members;  and  (3) 
wish  to  initiate  research  efforts  on  their 
campuses,  thereby  increasing  their 
ability  to  compete  successfully  for  other 
research  support.  Information  about 
programs  for  minority  scientists  and 
engineers  may  be  obtained  from  the  MRI 
Program  Director,  Room  1225,  NSF, 
Washington,  DC  20550  (202/357-7350). 

•  The  Visiting  Professorships  for 
Women  Program  (VPW)  enables 
experienced  women  scientists  and 
engineers  to  undertake  advanced 
research  at  a  host  institution — a 
university  or  4-year  college  which  has 
the  necessary  facilities.  In  addition  to 
her  research  responsibilities,  the  visiting 
professor  undertakt     lecturing, 
counseling  and  othc  activities  to 
increase  the  visibil.t  •  of  women 
scientists  in  the  academic  environment 
of  the  host  institution,  and  to  provide 
encouragement  for  other  women  to 
pursue  science,  mathematics  or 
engineering  careers.  Additional 
information  may  be  obtained  by 
contacting  the  VPW  Program  Director, 
Room  1225,  NSF,  Washington,  DC  20550 
(202/357-7734). 

•  The  Research  Opportunities  for 
Women  Scientists  and  Engineers 
Program  (ROW)  is  designed  to  provide 
opportunities  for  independent  research 
for  women  who  previously  have  not 
been  principal  investigators,  or  who  are 
reentering  the  research  community. 
Additional  information  may  be  obtained 
bv  contacting  the  ROW  Coordinator. 
NSF.  Washington,  DC  20550  (202/357- 
7734). 

•  The  Undergraduate  Curriculum 
Development  Program  includes  two 
components:  Engineering  Curriculum 
Development  and  Calculus  Curriculum 
Development. 

—The  Undergraduate  Engineering 
Curriculum  Development  Program  is 
designed  to  revise  and  improve 
undergraduate  engineering  education. 
There  is  a  pressing  need  to  revise  the 
curricula  of  undergraduate 
engineering  education  with  a  view 
toward  more  emphasis  on  the 
laboratory  experience  and  on 
technology-driven  fields  such  as 
design,  manufacturing,  and  computer- 
integrated  engineering.  There  is  also  a 
need  to  explore  the  use  of  new 
technologies  to  improve  the  quality 
and  productivity  of  the  undergraduate 
engineering  education  system. 
Additional  information  about  this 
program  may  be  obtained  from  the 
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UndergpHduiite  Engineering 
Curriculum  Development  Program. 
Room  12:)8.  NSF,  Washington,  DC 
20550  (202/357-5102). 
—The  Division  for  Mdthematical 
Sciences  Undergraduate  Curriculum 
Program  supports  proposals  that  will 
have  significant  impact  on  the  nature 
of  calculus  instruction  in  this  Nation 
through  the  development  of  model 
curricula  and  prototypical 
instructional  materials.  For  additional 
information  contact  the  Division  of 
Mathematical  Sciences,  Room  339. 
NSF.  Washington.  DC  20550  (202/357- 
9669). 

•  MOSIS  is  a  joint  NSF/DARPA 
Program  that  allows  qualifying 
universities  to  use  the  D.ARPA  fast 
turnaround  VLSI  implementation  facility 
as  part  of  university  based  research  and 
educational  programs.  Students  taking 
undergraduate  VLSI  design  courses  can 
now  have  digital  systems  that  they 
design,  fabricated  and  packaged  and 
returned  to  them  for  testing  and 
experimentation.  For  more  information, 
contact  the  Division  of  Microelectronic 
Information  Processing  Systems,  Room 
504,  NSF,  Washington,  DC  20550  (202/ 
357-7853), 

•  The  goal  of  the  Instrumentation  and 
Laboratory  Improvement  Program  is  to 
improve  the  quality  of  the 
undergraduate  curriculum  by  supporting 
projects  to  develop  new  or  improved 
instrument-based  undergraduate 
laboratory  and/or  field  courses  in 
science,  mathematics  or  engineering.  For 
additional  information  contact  the 
Office  of  Undergraduate  Science, 
Fngineenng  and  Mathematics 
Education,  Room  639,  NSF,  Washington 
DC  20.5,50  (202/357-7051). 

The  Foundation  welcomes  proposals 
on  behalf  of  all  qualified  scientists  and 
engineers,  and  strongly  encourages 
women,  minorities,  and  the  disabled  to 
compete  fully  in  any  of  the  program.s 
described  in  this  document. 

In  accordance  with  Federal  statutes 
and  regulations  and  .NSF  policies,  no 
person  on  grounds  of  race,  color,  age, 
sex,  national  origin,  or  disability  shall 
be  excluded  from  participation  in, 
denied  the  benefits  of,  or  be  subject  to 
discrimination  under  any  program  or 
activity  receiving  financial  assistance 
from  the  .National  Science  Foundation, 

NSF  has  TDD  (Telephone  Device  for 
the  Deaf)  capability  which  enables 
individuals  with  hearing  impairment  to 
communicate  with  the  Division  of 
Personnel  and  Management  for 
information  relating  to  NSF  programs, 
employment,  or  general  information. 
This  number  is  (202)  357-7492. 

The  Foundation  provides  awards  for 
research  in  the  sciences  and 


engineering.  The  avvardee  is  wholly 
responsible  for  the  conduct  of  such 
research  and  preparation  of  the  results 
for  publication.  The  Foundation, 
therefore,  does  not  assume 
responsibility  for  such  findings  or  their 
interpretation. 

Catalogue  of  Federal  Domestic  Assistance 
Numbers:  47.071  Science  and  Engineering 

EducHfion 

Animal  Welfare 

If  any  of  the  equipment  listed  in  a  ILl 

proposal  is  likely  to  be  employed  in 
conducting  experiments  using  non- 
human  vertebrate  animals  or  in 
maintaining  such  animals  in  captivity, 
the  "Animal  Welfare"  block  on  the 
cover  sheet  must  be  checked.  In  such 
proposals,  the  narrative  must  contain  an 
assurance  that  the  proposing  institution 
complies  with  the  relevant  guidelines 
issued  by  the  National  Institutes  of 
Health  in  the  Guide  for  the  Care  end 
Use  of  Laboraton-  Animals  (.NIH 
Publication  85-23".  Revised  1985).  The 
particular  attention  of  proposers  is 
directed  to  "U.S.  Government  Principles 
for  the  Utilization  and  Care  of 
Vertebrate  Animals  Used  in  Testing. 
Research  and  Training",  to  be  found  in 
the  -Appendix  of  that  Guide.  Individuals 
desiring  a  copy  of  these  Guidelines  can 
obtain  one  from  the  Division  of 
Research  Services.  Building  31.  Room 
4B59.  .National  Institutes  of  Health.  9000 
RockviUe  Pike.  Bethesda.  MD  20892. 
(NSF  does  not  maintain  a  supply  of  this 
document). 
Robert  F.  Watson. 

Acting  Head.  Office  of  Undergraduate 
Science.  Engineering  and  Mathematics 
Education. 

September  16, 1987. 
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Grants,  Undergraduate  Science, 
Engineering  and  Mattiematlcs 
Education;  Instrumentation  and 
Laboratory  Improvement;  Program 
Announcement  and  Guidelines 

The  Instrumentation  .--ind  Laboratorj- 
Improvement  Program  (ILI)  is  an  integral 
part  of  NSFs  overall  plan  to  strengthen 
U.S.  undergraduate  education.  In  fiscal 
year  1988.  this  support  extends  to 
instructional  instrumentation,  research 
opportunities  for  undergraduate 
students,  faculty  enhancement,  and 
curriculum  development  in 
undergraduate  calculus  and  engineering. 
ILJ  will  be  coordinated  by  the  newly 
established  Office  of  Undergraduate 
Science.  Engineering,  and  Mathematics 
Education  (USEME)  but  proposals  will 


be  reviewed  collaboratively  and  funded 

throughout  NSF. 

ILI,  which  builds  on  the  College 
Science  Instrumentation  Program  (CSIP), 
is  budgeted  in  the  Science  and 
Engineering  Education  Directorate 
(SEE),  with  additional  support  budgeted 
through  the  research  directorates.  lU 
broadens  institutional  eligibility  to 
include  universities  and  two-year 
colleges  and  increases  the  maximum 
amount  of  funds  that  may  be  requested 
in  a  proposal.  The  magnitude  of  the 
fiscal  year  1988  ILI  Program  will  depend 
on  the  quality  of  proposals  the 
Foundation  receives  and  the  availability 
of  funds. 

Inquiries 

Questions  of  a  general  nature  not 

addressed  in  this  publication  may  be 
directed  to  the  NSF  staff  by  contacting: 

Instrumentation  and  Laboratory 
Improvement  Program.  Office  of  " 
Undergraduate  Science.  Engineering, 
and  Mathematics  Education.  Directorate 
for  Science  and  Engineering  Education, 
Room  6.39.  National  Science  Foundation. 
Washington.  DC  20550,  Telephone:  (202) 
357-7051.  Electronic  Mail:  Bitnet: 
undergradCu)nsf.  Arpanet.  CSnet: 
undergradC'iinote. nsf.gov. 

Other  inquiries  may  be  directed  to  the 
following  offices: 

Biological.  Behavioral  and  Social 
Sciences:  (202)  357-9880. 

Computer  and  Information  Science 
and  Engineering:  (202)  357-7936. 

Engineering:  (202)  357-5102, 

Geosciences:  (202)  357-7615. 

Mathematical  and  Physical  Sciences: 

Astronomical  Sciences:  (202)  357- 
7622. 

Chemistry:  (202)  357-7503. 

Materials  Research:  (202)  357-9737. 

Mathematical  Sciences:  (202)  357- 
3695. 

Physics:  (202)357-7611. 

Scientific,  Technological  and 
International  Affairs:  (202)  357-7456. 

Please  Note 

The  page  and  appendixes  references  in  this 
document  refer  to.  and  are  included  in,  the  lU 
Program  Announcement  and  Guidelines. 
These  appendixes  are  not  included  in  this 

document 

L'ndergraduate  Science.  Engineering, 
and  Mathematics  Education 
Instrumentation  and  Laboratory 
Improvement  Program 

/.  Program  Description 

A.  Purpose  and  Scope 

Undergraduate  instruction  is  a  vital 
element  in  the  preparation  of  our 
Nation's  future  scientists  and  engineers, 
teachers,  leaders  in  business  and 
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government  and  technically  literate 
citizens.  Students  in  undergraduate 
science,  engineering  and  mathematics 
courses — majors  and  non-majors  alike — 
must  have  laboratory  and/or  field 
experiences  with  suitable,  up-to-date 
equipment  in  order  to  become  involved 
in  the  work  that  is  at  the  heart  of 
scientific  progress  and  understanding. 

The  goal  of  N'SF's  Instrumentation  and 
Laboratory  Improvement  program  (ILI) 
is  to  improve  the  quality  of  the 
undergraduate  curriculum  by  supporting 
projects  to  develop  new  or  improved 
instrument-based  undergraduate 
laboratory  and/or  field  courses  in 
science,  mathematics  or  engineering.  ILI 
provides  matching  support  for  the 
instrumentation  necessary  to  implement 
undergraduate  instructional 
improvements  at  U.S.  two-year  and  four- 
year  colleges  and  universities. 

ILl  proposals  are  evaluated  and 
funded  collaboratively  by  NSF's 
education  and  research  directorates.  In 
this  way,  ILl  is  fully  integrated  into 
ongoing  research  and  education 
activities  of  the  Foundation. 

The  specific  objectives  of  ILI  are  to 
encourage  and  support  the: 

•  Introduction  of  modern  instruments 
to  improve  the  education  of 
undergraduate  students  in  science, 
mathematics  and  engineering  courses. 
laboratories,  and  field  work; 

•  Interfacing  of  computers  with 
scientific  instrumentation  and  other 
appropriate  uses  of  current  technology 
in  science,  mathematics  and  engineering 
instruction: 

•  Development  of  new  ways  for  using 
instrumentation  to  extend  instructional 
capabilities;  and 

•  Establishment  of  equipment-sharing 
capability  via  consortia  or  centers. 

The  strategy  underlying  the  highly 
competitive  nature  of  the 
Instrumentation  and  Laboratory 
Im.provement  program  is  to  produce 
projects  that  will: 

•  Set  standards  for  instrumentation 
and  its  instructional  use  against  which 
other  institutions  can  measure  their  own 
performance:  Standards  which  they  will 
strive  to  equal  or  exceed; 

•  Yield  products  such  as  laboratory 
manuals,  scholarly  publications,  etc., 
thus  serving  a  common  good  as  well  as 
bringing  local  improvement. 

The  Program  supports  well-focused 
projects  which  will  result  in  a  clear 
improvement  in  the  quality  of 
undergraduate  education.  This  may  be 
done  by  providing  for: 

•  Acquisition  of  new.  state-of-the-art 
instructional  scientific  equipment: 

•  Upgrading  of  obsolete  or  unreliable 
equipment  with  current  models  that 


significantly  improve  instructional 
capabilities. 

Because  the  objective  of  the  program 
is  to  improve  the  quality  of  instruction, 
projects  based  primarily  on  financial 
need  or  increased  enrollments  are  not 
appropriate.  Projects  are  expected  to 
involve  activities  which  go  well  beyond 
the  basic  level  of  support  that  the 
institution  itself  must  provide  in  order  to 
maintain  a  viable  teaching  program. 

Although  the  categories  of  awards  just 
described  are  expected  to  include  the 
majority  of  projects  supported  through 
ILI.  additional  ideas  and  mechanisms 
will  be  considered  by  NSF". 

ILI  seeks  proposals  that  request  funds 
for  instructional  scientific  equipment.  A 
maximum  of  SlOO.OOO  may  be  requested 
from  NSF;  grantee  institutions  must 
provide  an  equal  or  greater  matching 
contribution.  (See  the  requirements  for 
matching  funds  below.)  The  minimum 
grant  request  to  ILI  is  $5,000  in  NSF 
funds. 

Grants  in  support  of  ILI  activities 
routinely  are  made  for  a  period  of  30 
months.  It  is  expected  that  the  requested 
equipment  will  be  acquired  during  this 
time. 

Presentation  of  the  results  of 
successful  projects  at  professional 
meetings  or  in  appropriate  journals  is 
highly  encouraged  in  order  that 
institutions  other  than  the  grantees  also 
may  benefit  from  ILI  projects. 

B.  Eligibility  Criteria  and  Limitations 

1.  Eligible  Institutions.  Proposals  to 
the  Instrumentation  and  Laboratory 
Improvement  program  will  be  accepted 
from: 

a.  All  two-year  colleges,  four-year 
colleges,  and  universities  in  the  United 
States  or  its  territories: 

b.  Any  formally  organized  consortium 
of  institutions  which  has  an  established 
central  office  and  an  approved  fiscal 
management  capability.  Proposals  from 
informal  consortia  of  institutions  are  not 
eligible. 

Proposals  from  a  consortium  should 
be  submitted  only  in  those  instances 
when  several  institutions  propose  to 
make  joint  use  of  a  single  major  piece 
(or  an  assemblage  of  closely  related 
pieces)  of  equipment. 

2.  Eligible  Fields.  The  Foundation  will 
consider  proposals  for  support  of 
projects  in: 

•  Any  field  of  science,  mathematics 
and  engineering  ordinarily  supported  by 
the  National  Science  Foundation, 
including  the  mathematical,  physical 
and  biological  sciences,  the  social 
sciences,  computer  science,  and 
engineering.  A  detailed  list  is  shown  on 
page  00. 
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•  Interdisciplinary  fields  composed  of 
overlapping  areas  of  two  or  more 
eligible  sciences. 

•  Multiple  disciplines— as  distinct 
from  interdisciplinary  fields. 
Multidisciplinary  proposals  should  be 
submitted  only  in  instances  where 
several  departments  propose  to  make 
joint  use  of  a  single  major  piece  of 
equipment,  or  an  assemblage  of  closely 
related  pieces  of  equipment. 
Departments  are  advised  not  to  combine 
individual  proposals  in  order  to  submit 
them  in  the  multidisciplinary  category: 
each  department  should  submit  its  own 
proposal  unless  equipment  is  to  be 
shared. 

Specifically  excluded  from  ILI  support 
are: 

•  Projects  addressed  to  clinical  fields 
associated  with  the  sciences,  such  as 
medicine,  nursing,  clinical  psychology 
and  physical  education. 

•  Projects  which  primarily  involve 
social  work,  home  economics,  or  the  arts 
and  humanities. 

3.  Eligible  Departments  and 
Individuals. 

•  All  science,  mathematics  and 
engineering  departments  in  an  eligible 
institution  may  participate  in  the  ILI 
competition.  ILI  does  not  impose  the 
constraint  of  "one  proposal  per 
department"  that  previously  applied  to 
NSF's  College  Science  Instrumentation 
Program.  | 

•  Each  principal  investigator  may 
submit  only  one  ILI  proposal  per  closing 
date.  While  one  or  more  co-principal 
investigators  may  be  named,  one 
specific  individual  must  be  identified  on 
the  cover  sheet  as  the  principal 
investigator. 

4.  Eligible  Activities.  Although  ILI 
proposals  are  encouraged  for  the 
improvement  of  formal  courses  and 
laboratories  traditionally  associated 
with  undergraduate  instruction  for 
science,  mathematics  or  engineering 
majors,  the  Program  is  in  no  way 
restricted  to  these  activities.  Examples 
of  other  equally  welcome  activities 
include:  ] 

•  Projects  aimed  at  acquainting 
nonscience  majors  with  the  principles 
and  methods  of  science,  mathematics 
and  engineering,  or  with  the  impact  of 
science  and  technology  on  society; 

•  Projects  concerned  with  the 
undergraduate  science  education  of 
prospective  teachers  that  emphasize 
science  content  or  teaching  methods 
especially  relevant  to  the  sciences: 

•  Projects  that  involve  fundamental 
scientific,  mathematical  or  engineering 
concepts  within  technical,  professional 
or  pre-professional  programs; 
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•  Projects  to  improve  undergraduate 
honors  programs,  student  research  and 
independent  study.  (See  also  the 
program  announcements  for  Research 
Experiences  for  Undergraduates,  \'SF 
87,63,  and  Research  in  Undergraduate 
Institutions,  NSF  85-59). 

Projects  involving  women,  minorities, 
and/or  disabled  persons  as  part  of  the 
staff  or  as  target  audiences  are 
especially  encouraged,  particularly  if 
they  represent  models  for  increasing  the 
numbers  of  qualified  young  people  in 
these  groups  who  may  decide  to  choose 
careers  in  mathematics,  science,  and 
engineering. 

5.  Eligible  Equipment.  The  types  of 
equipment  eligible  for  inclusion  in  a  ILI 
proposal  are  listed  under  the  section 
"Detailed  Budget". 

The  primary  use  of  each  of  the 
equipment  items  to  be  acquired  must  be 
to  benefit  of  undergraduate  science, 
mathematics  and/or  engineering 
instruction.  Items  may  serve  additional 
purposes  in  the  department  at  those 
times  when  they  are  not  being  used  for 
undergraduate  instruction,  but  these 
ancillary  uses  neither  form  nor  augment 
the  justification  required  for  ILl  funding. 

6.  Ineligible  Items.  Neither  NSF  funds 
nor  institutional  matching  funds  may  be 
used  to  purchase  any  of  the  ineligible 
items  listed  below: 

•  Teaching  Aids  (e.g..  films,  slides, 
projectors,  "drill  and  practice" 
software),  word-processing  equipment, 
library  reference  materials,  or 
expendables  (e.g,,  glassware, 
chemicals); 

•  Faculty  research  instrumentation: 

•  Laboratory  furnishings  or  general 
utility  items  such  as  office  equipment, 
benches,  tables,  desks,  chairs, 
laboratory  carts,  storage  cases,  routine 
supplies  and  general  consumables: 

•  Maintenance  or  service  contracts — 
even  when  these  are  for  equipment 
procured  through  the  ILl  program; 

•  Salaries,  honoraria,  consulting  fees, 
travel,  etc.; 

•  Institutional  indirect  costs  or 
overhead; 

•  Costs  of  building  or  laboratory 
modification,  or  construction:  a.id 

•  A  flat  percentage  inflation 
allowance. 

7.  Eligible  Project  Size.  As  noted 
previously,  no  proposal  may  request 
more  than  $100,000  from  NSF:  project 
costs  in  excess  of  $200,000  must  be 
funded  by  overmatching.  Proposals 
requesting  less  than  S5,000  from  .NSF  (for 
a  total  minimum  project  cost  of  SlO.OOO) 
are  not  eligible. 

C.  Requirements  for  Matching  Funds 

A  proposing  institution  must  agree  to 
provide  matching  funds  in  an  amount 


equal  to  or  greater  than  the  funds 
provided  by  the  Foundation,  The 
proposal  budget  must  detail  all 
expenditures  for  the  project  as  a 
whole — that  is,  for  the  combined  total  of 
requested  NSF  funds  and  the 
institution's  funds.  Matching  funds  must 
be  from  non-Federal  sources.  Funds 
from  an  ILl  grant,  or  the  institutional 
matching  contribution  to  it.  may  not  be 
counted  as  an  institutional  contribution 
to  another  Federally  supported  project. 
If  a  grantee  receives  a  gift  of  equipment 
from  non-Federal  sources  that  is 
identical  or  equivalent  to  items  listed  in 
the  project's  approved  budget,  the  cash 
value  of  such  gifts  may  be  counted  as 
institutional  matching  funds. 

An  institution  may  obligate  its 
matching  funds  or  receive  gifts  to  be 
counted  toward  matching  at  any  time 
following  the  closing  date  which  the 
awarded  proposal  was  submitted,  but 
before  the  grant  expiration  date 
specified  in  the  grant  document.  This 
normally  provides  a  period  of  nearly 
three  years  during  which  the  institution 
must  fulfill  the  agreement  to  match  NSF 
funds.  To  count  as  matching,  these  funds 
must  be  used  specifically  for  the 
equipment  listed  in  the  project's 
approved  budget  (or  its  equivalent). 

//.  Preparation  and  Submission  of 
Proposals 

A.  General  Information 

This  announcement  sets  forth  basic 
information  needed  to  initiate  planning 
for  proposal  submission.  Proposals  must 
also  consult  the  publication  Grants  for 
Research  and  Education  in  Science  and 
Engineering  (GRESE)  (.NSF  83-57  rev.  1/ 
87),  for  additional  guidance.  This 
publication  is  available  from  the  Forms 
and  Publications  Unit,  National  Science 
Foundation.  IBM  G  Street  NW. 
Washington.  DC  20550:  (202)  357-7452. 
ILI  proposers  must  use  the  forms 
contained  in  this  announcement  (pp. 
00—00),  not  those  in  GRESE, 

Except  as  modified  by  the  guidelines 
set  forth  in  this  announcement,  standard 
NSF  guidelines  on  proposal  prt  paration, 
submission.  e\  aluation,  NSF  awards 
(general  information  and  highlights), 
declinations  and  withdrawals  contained 
in  GRESE  are  applicable. 

More  comprehensive  information  is 
contained  in  the  NSF  Grant  Policy 
Manual.  Revised  (NSF  77-^7)  available 
for  purchase  at  $12.00  from  the 
Superintendent  of  Documents. 
Government  Printing  Office, 
Washington,  DC  20402.  The  Grant  Policy 
Manual  ordinarily  is  not  needed  in  the 
process  of  preparing  a  ILI  proposal. 

In  the  event  that  the  submitting 
organization  has  never  been  the 


recipient  of  an  .NSF  award,  however,  it 
is  recommended  that  appropriate 
administrative  officials  become  familiar 
with  the  NSF  policies  and  procedures 
contained  m  the  NSF  Grant  Policy 
Manual,  Revised,  which  are  applicable 
to  most  NSF  awards.  (If  a  proposal  from 
such  an  institution  is  recommended  for 
an  award,  the  NSF  Division  of  Grants 
and  Contracts  will  request  certain 
organizational,  management,  and 
financial  information.  These 
requirements  are  contained  in  Chapter 
III  of  the  Manual.) 

B.  Proposal  Preparation 

A  successful  proposal  must  outline  the 

way  in  which  the  planned  project  will 
improve  the  present  program  of 
undergraduate  science,  mathematics  or 
engineering  instruction.  Each  proposal 
should  demonstate  that: 

•  The  plan  is  a  logical  step  to  take  at 
this  time  toward  developing  the 
academic  program  in  question: 

•  Informed,  realistic  planning  already 
has  taken  place; 

•  The  faculty  are  competent  to  carry 
out  the  project:  and 

•  Provision  of  the  requested 
equipment  will  make  possible  full 
implementation  of  the  improvements 
proposed. 

The  equipment  requested  must  be 
appropriate  for  the  project's  objectives. 
Since  the  Foundation  aims  to  support 
projects  with  maximum  potential  for 
continuing  impact,  each  proposal  should 
show  how  the  equipment  fits  into  the 
department's  current  holdings  and  give  a 
clear  outline  of  the  institution's  plans  for 
the  extended  care  and  maintenance  of 
the  equipment, 

C.  Proposal  Format 

A  proposal  to  ILI  consists  of  the 
following  parts: 

1.  Cover  Sheet 

2.  Project  Summary  Form 

3.  Detailed  Budget  (Equipment  List) 

4.  Narrative  (Limited  to  12  double- 
spaced  pages) 

5.  Appendices 

1.  Cover  Sheet.  The  first  page  of  the 
proposal  will  be  the  cover  sheet 
prepared  in  the  form  found  on  page  00. 
This  cover  sheet  form  should  be 
duplicated  and  completed.  It  must  bear 
the  signatures  of  the  proposed  principal 
investigator  and  of  an  administrative 
official  who  is  empowered  to  commit  the 
proposing  organization  to  the  conduct 
and  prudent  management  of  the  project 
if  NSF  agrees  to  support  it. 

It  is  important  that  the  cover  sheet  be 
completed  with  the  full  information 
requested.  Most  of  the  items  are  self- 
explanatory.  Note  that: 
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•  Social  security  numbers  are  used  by 
the  Foundation  to  monitor  and  facilitate 
the  receipt  and  processing  of  numerous 
proposals,  as  well  as  to  maintain  award 
data.  The  number  is  solicited  pursuant 
to  the  general  authority  of  the 
Foundation  under  the  NSF  Act  of  1950, 
as  amended.  However,  submission  of 
social  security  numbers  is  voluntary  and 
refusal  to  disclose  a  social  security 
number  will  not  affect  any  proposal's 
eligibility  for  an  award. 

•  If  funds  for  this  project  are  being 
requesU'd  from  another  Federal  agency 
or  another  NSF  program,  this  must  be 
indicated  in  the  upper  right  hand  section 
of  the  cover  sheet.  If  they  are  not  being 
so  requested  at  the  time  of  proposal 
submission,  but  are  requested 
subsequently  (prior  to  the  Foundation's 
anticipated  lU  announcement  date),  a 
letter  so  stating  should  be  sent  at  that 
time  to  the  ILI  office.  This  letter  should 
identify  the  proposal  by  its  NSF  number. 

•  Form  1225.  Information  about 
Principal  Investigators,  which  provides 
data  on  sex.  ethnic  origin,  and  handicap, 
is  found  on  page  (X).  Only  one  copy  of 
this  form  is  to  be  submitted.  It  should  be 
attached  to  the  signature  copy  of  the 
proposal  cover  sheet.  While  providing 
the  requested  data  is  voluntary, 
Submitting  this  form  is  required  by  XSF. 
Omission  of  this  form  will  cause 
considerable  delay  in  processing  the 
proposal.  Any  individual  not  wishing  to 
submit  the  information  should  check  the 
box  provided  for  this  purpose.  Data  will 
be  treated  as  confidential,  and  will  be 
maintained  in  secure  data  files  in 
accordance  with  the  Privacy  Act  of  1974. 
The  information  contained  in  this  form 
will  be  available  only  to  the  NSF  staff 
and  will  not  be  used  in  the  external 
merit  review  process.  All  analyses 
conducted  on  the  data  will  report 
aggregate  statistical  findings  only  and 
will  not  identify  individuals. 

2.  Project  Summary  Form.  The  second 
page  of  the  proposal  will  be  the  project 
summary  form  (page  00).  which  would 
follow  the  cover  sheet.  The  information 
provided  on  this  form  is  used  by  the 
program  staff  for  a  variety  of  purposes, 
including  the  proper  assignment  of 
proposals  to  reviewers.  Name  of 
institution  and  project  title  must  be 
written  exactly  as  given  on  the  cover 
sheet.  Please  enter  the  data  requested  in 
the  boxes  according  to  the  instructions 
on  the  back  of  the  form.  The  information 
is  needed  in  the  indicated  format  to 
provide  direct  input  to  the  .NSF  data 
collection  system. 

The  Summary  of  Proposed  Work 
should  be  a  concise  description  of  the 
project  (not  of  the  proposal),  limited  to 
22  pica  or  18  elite  lines.  It  should  be 
single  spaced.  The  summarv  should  tell 


briefly  the  aim  of  the  project,  the  major 
instruments  which  will  be  purchased,  in 
what  applications  they  will  be  used,  and 
why  the  project  is  significant. 
Considerable  care  should  be  taken  when 
writing  the  Summary.  The  Summary  is 
the  reviewers'  first  imprnssion  of  the 
project's  merit.  If  the  project  is 
supported,  the  Summary  will  be 
published  by  the  Foundation  to  inform 
the  general  public  about  its  programs. 
Accordingly,  it  should  be  written  so  that 
a  scientifically  literate  layperson  can 
understand  the  use  of  Federal  funds  in 
support  of  the  project. 

3.  Detailed  Budget.  The  third  page  of 
the  proposal  will  be  the  budget  prepared 
according  to  the  format  on  page  00.  This 
is  a  complete,  detailed  list  of  anticipated 
equipment  acquisitions  showing  list  and 
discounted  unit  prices  and  discounted 
totals.  The  budget  must  be  limited  to  the 
following  categories,  with  a  subtotal 
shown  for  each: 

a.  Scientific  Equipment 

b.  Computing  Equipment 

c.  Construction  of  Equipment 

d.  Safety  Equipment 

e.  Maintenance  Equipment 

f.  Shipping  Costs 

Guidelines  for  the  assignment  of 
eligible  items  to  the  six  budget 
categories  follow.  Each  item  or 
functional  unit  of  equipment  must  have 
a  minimum  unit  acquisition  cost  of  S500 
(list)  and  a  life  expectancy  of  more  than 
two  years.  (The  specifics  of  a  functional 
unit  are  discussed  in  note  (ii). 
immediately  following  the  six  budget 
categories.)  Note  that  these  guidelines 
and  restrictions  apply  to  equipment 
purchased  with  institutional  matching 
funds  as  well  as  to  that  bought  with  NSF 
funds. 

a.  Scientific  Equipment — to  be  used  in 
any  phase  of  undergraduate  science, 
mathematics  and/or  engineering 
education. 

b.  Computing  Equipment — digital, 
analog,  analog-digital  hybrid  computers, 
mini-  or  micro-computers,  or  ancillary 
equipment  that  provides  remote  access 
to  central  digital  computing  systems. 
The  equipment  must  be  for  use  in 
specific  curricular  improvements;  for 
example,  interfacing  with  scientific 
instruments  to  assist  student  data 
acquisition  and  interpretation,  or 
teaching  computer  science.  Software 
essential  to  the  scientific  and 
educational  objectives  of  the  project  is 
permitted.  Each  software  package  must 
be  itemized,  justified,  and  the  cost 
indicated.  Software  ordered  in 
conjunction  with  new  computing 
equipment  is  regarded  as  pari  of  a 
functional  unit  and,  accordingly,  need 
not  cost  S560  in  order  to  be  eligible. 


c.  Equipment  Fabrication — including 
materials  and  labor.  Sufficient 
justification  must  accompany  requests 
for  equipment  construction  funds,  such 
as  a  detailed  explanation  of  the 
advantages  of  the  proposed  units  over 
commercially  aviailable  items.  Requests 
for  equipment  fabrication  must  be 
supported  by  drawings,  diagrams,  parts 
listed  and  estimates  for  labor  charges, 
as  appropriate.  Any  use  of  project  funds 
{NSF  or  institutional  matching  monies) 
for  the  modification  or  construction  of 
laboratories  or  other  buildings,  or  for  the 
installation  of  equipment,  is  specifically 
prohibited. 

d.  Safety  Equipment — such  as  fire 
control  devices,  fume  hoods,  etc.,  may 
be  purchased  under  this  program  where 
necessary  for  the  safe  utilization  of  the 
equipment  requested  in  the  above 
categories. 

e.  Maintenance  Equipment — unique 
items  specifically  required  for 
calibration,  repair  and  maintenance  of 
the  scientific  equipment  itemized  in  the 
categories  a.,  b.,  and  c.  above.  If  such 
items  are  part  of  a  "package"  offered  by 
the  vendor  at  a  comprehensive  price, 
they  may  be  folded  into  the  basic  item 
of  equipment. 

f.  Shipping  Costs — reasonable 
estimates  should  be  used,  as  opposed  to 
a  flat  percentage. 

Following  the  total  amount  of  projects 
costs,  list  the  actual  dollar  amount 
requested  from  NSF.  The  amount 
requested  from  the  National  Science 
Foundation  may  not  exceed  50^d  of  the 
total  budget,  or  $100,000.  and  may  not  be 
less  than  So.OOO.. 

Please  note: 

(i)  It  is  important  that  reviewers  be 
able  to  recognize  the  function  of 
requested  equipment.  Therefore,  the 
detailed  budget  should  li.st  all  individual 
items  by  a  descriptive  name,  and  the 
probable  brand,  model,  and  price.  (Such 
selections  may  be  changed  after  an 
award.)  Each  category  should  be 
subdivided  by  function  or  by  course  so 
as  to  correspond  as  closely  as  possible 
to  the  narrative  which  is  to  follow.  Each 
item  should  be  lettered  to  be  consistent 
with  the  categories  above,  and  to 
facilitate  reference  to  and  from  the 
justification  presented  in  the  narrative. 

(ii)  Budget  items  may  be  either  single 
items  meeting  the  minimum  list  cost 
requirement  (SoOO).  or  part(s)  of  a 
functional  unit  where  the  sum  of  the 
components  meets  the  minimum  cost 
requirement.  A  functional  unit  is  an 
assemblage  of  instruments,  modules, 
and  components  which  together  perform 
a  specific  task  and  which,  once 
assembled,  ordinarily  will  be  kept 
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together  as  a  unit.  Examples  of 
functional  units  would  be  an 
oxcilloscope  with  appropriate  probes,  or 
a  recording  infrared  spectrophotometer 
with  a  demountable  cell  assembly  and 
appropriate  windows,  or  a  computer  and 
its  operating  system  (including  software 
needed  for  it  to  achieve  the  curricular 
goals  for  which  it  is  being  purchased).  A 
combination  of  independent  instruments 
needed  for  some  specific  experiment  or 
for  a  single  laboratory  station  would  not 
meet  the  definition  of  functional  unit. 

Each  component  of  a  functional  unit 
must  be  itemized  and  the  cost  indicated: 
the  subtotal  for  the  entire  unit  should  be 
entered  as  the  unit  cost  (at  least  S500). 

(iii)  Many  equipment  manufacturers 
routinely  offer  educational  or 
institutional  discounts.  In  preparing  the 
ILI  budget,  manufacturers  or  distributers 
should  be  contacted  in  order  to  obtain 
discounted  prices.  On  the  budget  page, 
the  list  price  should  be  shown,  the 
standard  educational  discount  noted 
and  subtracted,  and  the  discounted  price 
used  to  compute  the  total  cost  of  the 
project. 

If  the  proposer  is  able  to  negotiate  on 
an  individual  basis  a  special  discount 
not  routinely  available  to  educational 
institutions,  the  usual  discounted  selling 
price  should  be  listed  in  the  project's 
budget.  The  amount  by  which  the 
special  discount  exceeds  the  standard 
educational  discount  may  be  counted  as 
matching  funds. 

4.  S'arrative.  The  narrative  presents 
most  of  the  information  that  determines 
whether  or  not  a  grant  will  be  awarded. 
Proposals  should  be  written  to  respond 
to  criteria  to  be  used  by  reviewers  in 
judging  the  merit  of  the  proposal.  (See 
Proposal  Evaluation,  page  00.) 

The  narrative  must  focus  on  one 
coherent  project  which  would  improve 
undergraduate  instruction  in  a  definite 
way.  The  narrative  must  show  how  the 
requested  equipment  is  necessary  for 
the  project,  and  how  the  various  pieces 
of  equipment  will  be  used  together  to 
implement  it.  A  proposal  seeking 
support  for  several  unrelated  projects  or 
for  a  list  of  equipment  that  is  to  be  used 
in  unrelated  ways  is  not  appropriate. 

The  narrative  section  must  not  exceed 
12  double-spaced  pages.  Pages  must  be 
numbered.  Reviewers  wil  not  be 
responsible  for  studying  additional 
narrative  pages.  Information  applicable 
in  more  than  one  place  m.ay  be  referred 
to  by  page  and  paragraph.  Appended 
information  should  be  restricted  to  those 
appendices  required  in  Section  5  below 
and  to  tabular  presentations  of  items 
required  to  supplement  the  narrative. 
The  use  of  tabular  form  for  reporting 
details  is  encouraged.  Such  information 


should  be  cross-referenced  to  the 
appropriate  portions  of  the  narrative. 
The  narrative  should  conform  to  the 
following  outline: 

a.  The  Present  Situation.  This  section 
should  first  present  information  about 
the  institution  and  the  department,  and 
then  should  discuss  the  perceived 
deficiency  that  is  to  be  addressed.  It 
should  open  with  a  discussion  of  the 
institutional  context:  a  brief  description 
of  the  institution,  the  students  it  serves, 
the  department,  and  the  intended 
student  clientele  for  the  project  being 
proposed.  It  also  should  discuss  the 
curriculum  of  which  the  courses  which 
will  be  served  by  the  project  are  a  part. 
(It  cannot  be  assumed  that  the  reviewers 
are  acquainted  with  the  institution  and 
its  sceince,  mathematics  or  engineering 
programs.)  Catalog  descriptions  of 
specific  courses  affected  should  be 
included  in  Appendix  IV. 

Second,  this  section  should  briefly 
describe  the  ongoing  support  from  the 
institution  to  the  department  in  order  to 
answer  the  question:  "Does  the 
department  have  adequate  resources 
and  equipment  to  provide  a  sound 
program  into  which  the  present  project 
will  fit?"  A  list  of  major  departmental 
equipment  holdings  should  be  included 
as  Appendix  IV  (see  section  5  on  page 
xx). 

Finally,  this  section  should  present  the 
curricular  deficiency  which  the  project 
would  remedy.  It  should  answer  the 
question:  "What  is  currently  missing 
from  the  curriculum  or  is  not  being  done 
effectively?" 

b.  The  Development  Plan.  This  section 
should  answer  the  question:  "How  is  the 
course  and/or  curriculum  to  be 
improved  by  this  project?"  It  should 
contain  a  detailed  description  of  the 
specific  developments  intended.  Specific 
experiments,  student  projects,  or  course 
work  that  would  be  conducted  with  the 
new  equipment  must  be  presented  in 
terms  of  the  scientific  principles  or 
phenomena  to  be  taught,  and  in  terms  of 
the  teaching  methods  to  be  employed. 
This  portion  of  the  narrative  must 
enable  a  group  of  colleagues  to  judge  the 
suitability  of  the  planned  change  for  the 
intended  student  audience,  in  the 
academic  setting  described.  Both  the 
scientific  and  pedagogical  aspects  of  the 
proposed  project  wiii  be  weighed  to 
assess  the  relative  impact  on  science, 
mathematics  or  engineering  education 
that  would  be  realized  through  the 
funding  of  this  project. 

c.  Equipment — (1)  The  Equipment 
Request.  This  section  should  answer  the 
question:  "Is  each  item  of  equipment 
requested  actually  needed  to  implement 
this  development,  is  it  the  right  piece  of 
equipment  for  the  job,  and  is  the  request 


appropriate  for  the  department?"  It 
should  consist  of  some  brief  indication 
as  to  just  how  each  major  equipment 
item  requested  will  be  used  to  effect 
what  instructional  development.  It 
should  also  include  a  discussion  of  why 
the  particular  equipment  was  chosen 
and  what  alternatives  were  considered 
and  rejected,  and  why. 

It  is  the  purpose  of  this  part  of  the 
proposal  to  establish  the  precise 
correlation  between  the  subject-matter 
developments  described  in  the  previous 
sections  and  the  items  of  equipment 
being  requested.  In  the  event  of  a  grant, 
any  items  regarded  as  ineligible,  not 
germane  or  inadequately  justified  will 
be  deleted  from  the  authorized  list  of 
purchases. 

Logical  groupings  of  items  should  be 
made  to  minimize  repetition,  with  each 
entry  cross-referenced  to  the  item 
numbrs  given  in  the  budget  (equipment 
list).  Special  arguments  may  be  needed 
to  explain  requests  for  apparatus  of  a 
quality  or  cost  not  usually  encountered 
in  undergraduate  instruction,  equipment 
which  is  to  be  fabricated  rather  than 
purchased  as  a  unit,  or  purchases  which 
might  appear  to  be  at  variance  with  the 
academic  setting  in  which  the  project 
would  operate.  Such  statements  must  be 
keyed  to  developments  desired  in 
undergraduate  instruction.  Therefore, 
proposers  are  cautioned  against 
providing  arguments  based  on 
enhancements  of  graduate-level  courses, 
improvement  of  faculty  research 
capabilities,  or  other  activities  outside 
the  scope  of  ILI.  (cf.  Research  in 
Undergraduate  Institutions  Program 
Announcement,  NSF  85-59.) 

(2J  The  Equipment  on  Hand  for  the 
Project.  This  section  should  answer  the 
question:  "Has  there  been  a  thorough 
survey  of  the  current  equipment 
inventory  and  does  the  proposal  plan  to 
make  full  use  of  it?"  It  should  consist  of 
a  list  indicating  major  equipment  on 
hand  that  will  be  available  for  the 
project,  but  that  is  not  included  in  this 
request. 

(3)  Equipment  Maintenance.  This 
section  should  answer  the  question:  "Is 
a  reasonable  plan  presented  to  ensure  a 
maximum  usable  lifetime  for  the 
equipment?"  Each  proposal  should 
briefly  but  clearly  outline  the 
institution's  plan  for  extended  care  and 
maintenance  of  the  equipment. 

d.  Faculty  Expertise.  This  section 
should  answer  the  question:  "Does  the 
department  presently  have  personnel 
with  the  expertise  needed  to  complete 
the  project  successfully,  or  is  there  a 
firm  commitment  to  make  an 
appropriate  hire?"  It  should  contain 
enough  information  about  the  present 
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faculty  of  the  academic  unit  seeking 
support  to  convince  reviewers  that  the 
technical  expertise  to  carry  out  the 
propust'd  project  will  be  present.  Special 
attention  should  be  given  to  the 
indi\idudl  named  to  direct  the  project. 
Since  the  effective  accomplishment  of 
the  project's  goals  depends  in  large 
measure  on  the  principal  investigator's 
knowledge  of  the  discipline,  the 
curriculum,  and  the  equipment,  this 
person  must  teach  in  the  academic  unit 
receiving  support.  A  summary  of 
experience  must  indicate  that  the 
principal  investigator  is  an  appropriate 
person  to  direct  this  particular  project. 

5.  Appendicps.  Material  that  is 
supplementary  to  the  text  of  the 
proposal  should  be  included  in  the 
appendices,  and  may  be  single  spaced. 
Each  appendix  should  be  printed  on 
colored  p-jper  to  make  it  easily 
distinguishable  from  the  body  of  the 
proposal,  The  following  se\  en 
appendices,  if  relevant  to  the  project, 
are  required.  Their  omission  can  delay 
processing  or  impede  evaluation. 

I.  Curriculum  vitae  of  the  principal 
investigator  (include  a  list  of  significant 
publications),  plus  a  one-page  resume' 
for  each  faculty  associate  who  will 
participate  in  the  project, 

II.  Statement  of  current  and  pending 
support,  .^11  current  and  pending 
externally-funded  support  to  the 
principal  investigator  and  co-principal 
investigator  (if  any),  including  this 
proposed  project,  must  be  listed  on  the 
form  found  on  page  00.  This  information 
is  needed  to  assure  that  the  project 
leaders  will  have  time  to  carry  out  the 
project  and  th.it  there  is  no  duplication 
of  support, 

III.  Statement  of  results  of  prior 
support.  If  either  the  prospective 
principal  investigator  or  the  co-principal 
investigator  received  support  from 
XSF's  College  Science  Instrumentation 
F'royram  in  either  198,5  or  1986,  the 
proposal  must  include  an  .Appendix  III 
entitled  "Results  from  Prior  NSF 
Support".  This  appendix  must  describe 
the  earlicir  CSIP  project  and  its  outcomes 
in  sufficient  detail  to  permit  a  reviewer 
to  reach  an  informed  conclusion 
regarding  the  value  of  the  results 
achieved.  The  following  information 
must  be  included  in  this  summary 
st.itement: 

•  The  NSF  award  number,  amount. 
and  period  of  support; 

•  Title  of  the  project; 

•  A  summary  of  the  results  of  the 
completed  work.  (To  facilitate  review, 
this  summary  should  not  exceed — for 
ILl — three  double-spaced  pages);  and 

•  A  list  of  publications  and/or  formal 
pr-\sentations  acknowledging  the  NSF 


award  (copies  of  such  papers  are  not  to 
be  submitted  with  the  proposal). 

Appendices  IV  through  VII  need 
provide  no  more  information  than 
should  be  readily  available  to  a 
department.  Please  limit  each  to  a 
maximum  of  two  pages. 

IV.  A  list  of  all  major  equipment  held 
by  the  department,  whether  relevant  to 
the  proposed  project  or  not,  including 
model,  date  of  purchase,  and 
approximate  cost.  Where  this  equipment 
list  is  too  extensive  to  include  in  two 
pages,  list  only  the  most  expensive  and 
most  relevant  items.  Minor  items  of 
equipment  may  be  listed,  if  so  desired, 
by  categories  (e.g.,  "12  pH  meters  of 
various  models"). 

V.  A  catalog  description  of  each 
course  directly  affected  by  this  project, 
the  frequency  of  offering,  approximate 
enrollment,  and  whether  or  not  required 
of  majors. 

VI.  (Only  for  projects  which  are 
intended  for  majors.)  Summarize  the 
number  of  majors  graduated  each  year 
for  the  past  five  years.  Provide  an 
estimate  of  the  number  of  graduates 
who  went  on  to  graduate  or  professional 
schools,  and  the  number  who  went 
directly  into  the  workforce.  Where  the 
information  is  available,  list  graduate 
schools  attended  and  organizations 
which  hired  substantial  numbers  of 
graduates. 

VII.  (Only  for  projects  which  include  a 
student  research  component.)  A  list  of 
recent  talks  and  papers  involving 
undergraduate  students  in  the 
department.  Identify  student  authors 
with  an  asterisk. 

Other  appropriate  appendices  might 
include  schematic  diagrams  of 
equipment,  detailed  description  of 
specialized  equipment,  examples  of 
experiments,  etc.  It  is  important  that 
appendices  be  brief  and  easy  to  read. 
Voluminous  appendices  cannot  be  read 
by  reviewers  in  the  time  available  for 
proposal  evaluation.  It  is  inappropriate 
to  include  institutional  catalogues, 
departmental  curricula,  whole 
laboratory  manuals,  or  other  general 
material. 

D.  Proposal  Submission 

Proposals  must  be  received  in  the 
Foundation  by  5:00  p.m.  on  November 
20, 1987  to  insure  inclusion  in  the 
competitive  review  process  established 
for  this  Program. 

Materials  required: 

Fifteen  legible  copies  of  the  complete 

proposal; 
One  copy  of  the  NSF  form,  1225  attached 

to  the  signature  copy  of  the  proposal 

only; 


Three  sets  of  extra  forms,  each  stapled 

into  a  unit  and  containing 
One  copy  of  the  Cover  Sheet, 
One  copy  of  the  Budget  (Equipment 

List),  and 
One  copy  of  the  Project  Summary  Form. 

These  materials  should  be  submitted 
to:  Proposal  Processing  Unit  for 
Instrumentation  and  Laboratory 
Improvement  Program.  Room  223, 
National  Science  Foundation,  1800  G 
Street,  .NW.,  Washington,  DC  20550. 

The  following  requirements  also  must 
be  met: 

•  All  materials  submitted  to  the 
Foundation  must  be  contained  in  a 
single  package.  Secure  packaging  is 
mandatory.  The  Foundation  cannot  be 
responsible  for  the  processing  of 
proposals  damaged  in  transit: 

•  Each  copy  of  the  proposal  should  be 
on  standard  size  duplicating  or 
mimeograph  paper  of  regular  weight.  It 
should  be  stapled  only  in  the  upper  left 
corner.  All  pages  must  be  numbered. 
The  duplicating  process  should  ensure 
legibility  for  at  least  5  years.  Typing  of 
the  narrative  milst  be  double-spaced: 
and  ' 

•  One  copy  must  be  signed  both  by 
the  principal  investigator  and  by  an 
administrative  official  who  has  been 
designated  as  an  Authorized 
Institutional  Representative. 

Do  Not: 

•  Staple  the  sets  of  extra  cover 
sheets,  project  summary  forms,  and 
equipment  budgets  to  a  proposal; 

•  Put  covers  on  the  proposals:  or 

•  Send  separate  "information"  copies 
or  several  packages  containing  parts  of 
a  single  proposal. 

A  checklist  of  items  to  remember  in 
preparing  and  submitting  a  proposal  is 
located  on  page  00. 

///.  Proposal  EvOluation  and  Award 
Selection 


NSF  evaluates  proposals  on  the  basis 
of  four  general  criteria: 

1.  Performance  competence — This 
criterion  relates  to  the  capability  of  the 
investigator(s).  the  technical  soundness 
of  the  proposed  approach,  the  adequacy 
of  the  institutional  resources  available, 
and  the  proposer's  recent  research/ 
science,  mathematics  or  engineering 
education  performance, 

2.  Intrinsic  merit — This  criterion  is 
used  to  assess  the  quality,  currency,  and 
significance  of  the  scientific/technical 
content  and  related  instructional 
activity  of  the  project  within  the  context 
of  undergraduate  science,  mathematics, 
and  engineering  education, 

3.  Utility  or  relevance  of  the  project — 
This  criterion  is  used  to  assess  the 
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impact  the  project  will  have  at  the 
proposing  institution,  and  the 
appropriateness  of  the  project  in  the 
local  context. 

4.  Effect  on  the  infrastructure  of 
science,  mathematics  and/or 
engineering — This  criterion  relates  to 
the  potential  of  the  proposed  project  to 
contribute  to  better  understanding  or  to 
improvement  of  the  quality,  distribution. 
or  effectiveness  of  the  Nation's 
scientific/ mathematics/engineering 
research,  education,  and  human 
resources  base. 

See  page  9  of  GRESE  for  an  additional 
discussion  of  these  criteria. 

ILI  grants  are  awarded  on  a 
competitive  basis.  In  selectmg  proposals 
to  be  supported,  the  Foundation  is 
assisted  by  merit  reviewers  who  are 
mathematicians,  scientists  or  engineers, 
drawn  primarily  from  the  academic 
community,  and  also  from  research 
organizations  and  professional 
associations. 

IV.  Announcement  and  Administration 

of  Awards 

•  The  evaluation  and  processing  of 
proposals  will  require  approximately  G 
months.  Decisions  will  be  announced 
individually  through  written  notices  to 
the  institution  and  to  the  principal 
investigator.  The  last  award  and 
declination  notices  are  expected  to  be 
mailed  in  late  Ma\ .  1988  Before  such 
notice  is  dispatched,  the  Foundation  can 
give  no  information  concerning  the 
probability  that  any  particular  proposal 
will  be  supported  or  declined.  Proposals 
are  urged  to  refrain  from  making 
premature  inquiries. 

•  Grants  are  administered  in 
accordance  with  the  terms  and 
conditions  described  in  this 
announcement,  the  GRESE.  and  NSF  F.L. 
200.  Grant  General  Conditions,  copies  of 
which  may  be  requested  from  the  N'SF 
Forms  and  Publications  Unit.  More 
comprehensive  information  is  contained 
in  the  NSF  Grant  Policy  Manual 
(Revised!  available  through  the 
Superintendent  of  Documents. 
Government  Printing  Office. 
Washington.  DC  20402. 

The  Foundation  strongly  encourages 
publication  of  research  results  and 
instructional  experiments  de\  eloped 
The  awardce.  hovve\er.  is  wholly 
responsible  for  the  conduct  of  the 
project  and  for  prepardiion  of  the  results 
for  publication.  The  Foundation  does  not 
assume  responsibility  for  project  results 
or  their  interpretation 

Within  90  davs  after  the  expiration  of 
a  grant,  the  principal  investigator  is 
required  to  submit  a  Final  Project  Report 
(NSF  Form  98A).  Final  expenditure 
information  is  supplied  by  the  grantees 


through  the  Federal  Cash  Transactions 

Report  (SF  272).  normally  submitted  by 
the  grantee's  financial  officer.  Annual 
reports  of  progress  are  not  required  of 
ILl  grantees. 

V.  Checklist 

The  following  checklist  of  steps  in 
completing  a  ILI  proposal  is  provided  for 
the  convenience  of  the  proposal  writer. 

A.  Eligibility 

Determined  for 

•  Department 

•  Field  and/or  Project 

•  Equipment 

B  Forms  Completed 

•  Cover  Sheet 

•  Project  Director's  signature  on  one 
copy  Authorized  Organizational 
Representative's  signature  on  same 
copy 

•  Form  1225  (Information  about 
Principal  [and  Co-Principal] 
Investigators),  submit  only  one 
copy,  attached  to  signature  copy. 

•  Submission  of  the  iorm  is  required. 

•  Project  Summary  Form  (Project 
Sum.-nary  single-spaced) 

•  Budget  (Equipment  List)  completed, 
using  the  required  format. 

Nfust  contain  no  itrm  with  a  unit  list 
cost  of  under  S500  (unless  it  is  part 
of  a  functional  unit) 
Equipment  items  numbered  and 
categorized 

Subtotals  for  categories  indicated 
Total  cost  for  project  indicated 
Arithmetic  checked  for  accuracy 
NSF  request  indicated  (it  may  not 
exceed  50%  of  total  project  cost,  nor 
be  more  than  SlOO.OOO,  nor  be  less 
than  $5,000] 
The  Principal  Investigator  must  have 
submitted  NSF  form  98A  for  all 
completed  NSF-funded  projects. 

C  Narrative  Completed 

•  All  points  covered 

(a)  Present  situation 

(b)  Development  plan 

(c)  Equipment 

(d)  Personnel 

•  Does  not  exceed  12  double-spaced. 

numbered  pages 

D.  Appendices 

1.  Curriculum  vitae 

1!.  Statement  of  current  and  pending 

support 
HI.  Statement  of  prior  support  results 
IV.  List  of  departmental  equipment 
V  .  Catalog  description  of  courses 

affected 
VI.  Information  on  past  graduates 

(needed  if  majors  are  to  be  affected) 
Vil.  Student  research  papers  and  talks 


(needed  if  the  p.^oiect  features  a 
student  research  component) 
VIII.  Other  necessary  information,  if 
any 

E.  Format  Checked 

•  Sections  in  proper  order 

•  Correct  number  of  copies  of 
proposal  and  forms  included 

F.  Submission 

•  All  materials  forwarded  in  a  single 
package 

•  .Materials  submitted  in  time  to  reach 
NSF  on  or  before  November  20. 1987 

VI.  Other  Programs 

NSF  Guide  to  Programs  (NSF  86-40) 
briefly  describes  all  Foundation 
programs,  most  of  which  are  open  to  all 
institutions.  It  is  available  at  most 
institutions  or  may  be  obtained  at  no 
cost  by  contacting  the  Forms  and 
Publications  Unit.  Room  232.  NSF. 
Washington.  DC  20550  (202/357-7861). 
Some  programs  of  special  interest  to 
undergraduate  faculty  are  described 
below. 

•  The  NSF  has  several  programs 
directed  toward  improving  precollege 
science,  mathematics  and  technology 
education.  In  most  cases,  college  and 
university  faculty  write  proposals  and 
direct  the  projects  supported  by  these 
programs.  For  information  on 
Applications  of  Advanced  Technologies. 
Informal  Science  Education, 
Instructional  Materials  Development,  or 
Research  in  Teaching  and  Learning, 
contact  the  Di\  ision  of  .Materials 
Development.  Research  and  Informal 
Science  Education.  Room  635.  .NSF. 
Washington.  DC  20550  (202/357-7452). 
For  information  on  Science  and 
Mathematics  Education  Networks. 
Teacher  Preparation,  Teacher 
Enhancement,  or  Presidential  Awards 
for  Excellence  in  Science  and 
Mathematics  Teaching,  contact  the 
Division  of  Teacher  Preparation  and 
Enhancement,  Room  635.  NSF, 
Washington.  DC  20550  (202/357-7083). 

•  Information  on  Graduate  Research 
Fellowships  and  Minority  Graduate 
Research  Fellowships  may  be  obtained 
by  containing  the  National  Research 
Council,  2101  Conbtitution  Avenue. 
Washington,  DC  20418. 

•  Research  Experiences  for 
Undergraduates  (REU)  provides  an 
opportunity  for  college  students  to  gain 
hands-on  experience  in  science. 
mathematics  or  engineering  research 
programs  or  equivalent  projects 
conducted  with  the  needs  of 
undergraduates  in  mind.  REU  provides 
funds  to  operate  REU  Research 
Participation  Sites.  Each  such  site 
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usually  will  involve  several  college 
students.  REU  also  will  supplement 
ongoing  NSF  research  awards  to  enable 
them  to  provide  research  training 
experience  for  one  or  two 
undergraduates.  More  information  is 
a\ailable  through  the  REU  Brochure, 
NSF  87-63  (copies  of  which  may  be 
obtained  from  the  Forms  and 
Publications  Unit.  NSF,  Washington,  DC 
2(1350),  or  from  the  Divisional  REU 
Coordinator,  (.N'a.me  of  Discipline),  NSF, 
Washington,  DC  20550.  Names  and 
telephone  numbers  of  the  REU 
Coordinators  for  the  various  disciplines 
are  listed  in  the  REU  broi.hure. 

•  The  Undergraduate  F"aculty 
Enhancement  Program  (UFE)  offers 
Grants  for  Undergraduate  Faculty 
Seminars  and  Conferences  to  provide 
opportunities  for  groups  of  faculty  to 
learn  about  new  techniqut'S  and  new 
developments  in  their  fields.  Awards  are 
made  to  conduct  seminars,  short 
courses,  workshops  or  similar  activities 
for  groups  of  faculty  members  from 
outside  the  grantee  institution.  For 
further  information  about  the 
UndtTgraduate  Faculty  Enhancement 
Program,  contact  the  Office  of 
Undergraduate  Science.  Engineering, 
and  Mathematics  Education,  Room  639, 
NSF,  Washington,  D.C.  20550  (202/357- 
7051). 

•  Through  Research  Opportunity 
Awards  (R0.\|.  faculty  members  at 
institutions  with  limited  research 
opportunities  may  work  with 
investigators  who  already  hold  or  are 
applying  for  an  NSF  research  grant.  The 
experience  gained  under  ROA  may  help 
the  faculty  member  from  the 
participating  institution  to  become  more 
competitive  in  submitting  an 
independent  research  proposal,  and  may 
provide  experience  that  will  be  reflected 
in  improv  ed  teaching  at  the  home 
institution.  Full-time  faculty  members 
interested  in  RO.-X  collaborations  must 
make  their  own  arrangements  with  a 
host  investigator  and  institution.  Formal 
application  to  NSF  is  made  by  the  host 
institution  as  part  of  an  initial  proposal 
to  NSF  or,  if  an  award  already  is  in 
progress,  as  a  supplement  to  that  award. 
For  further  mformation  about  Research 
Opportunity  Awards,  contact  the 
Research  Opportunities  Award  Program. 
Room  1225.  NSF,  Washington.  DC  20550 
(202/357-7456). 

•  The  Research  in  Undergraduate 
Institutions  (RUI)  activity  is  part  of  the 
Foundation's  effort  to  broaden  the  base 
for  science  and  engineering  research 
and  to  enhance  the  scientific  and 
technical  training  of  students.  The 
ubjectives  of  the  RUI  activity  are  to 
strengthen  the  research  environments  in 


academic  departments  that  are  oriented 
primarily  to  undergraduate  education  in 
science  and  engineering,  and  to  promote 
the  coupling  of  research  and  education 
at  predominantly  undergraduate 
institutions.  RUI  provides  support  for 
research  and  research  equipment  for 
investigators  in  non-doctoral 
departments  in  predominantly 
undergraduate  institutions.  RUI 
proposals  are  evaluated  and  funded  on 
a  competitive  basis  by  NSF's  research 
programs.  For  further  information 
contact  the  Division  of  Research 
Initiation  and  Improvement,  Room  1225, 
NSF.  Washington,  DC  20550  (202/357- 
7456). 

•  NSF's  Facilitation  Awards  for 
Handicapped  Scientists  and  Engineers 
(FAH)  activity  enhances  opportunities 
for  disabled  individuals  to  participate  in 
research.  Funds  are  provided  to 
purchase  special  equipment,  modify 
equipment,  or  provide  other  services 
required  specifically  for  the  work 
undertaken  on  an  NSF-supported  project 
(see  NSF  84-62,  Rev  5-87).  Funds  from 
regular  program  budgets  are  provided 
for  handicapped  senior  personnel,  other 
professionals,  and  students,  as  a 
supplement  to  an  existing  award  or  as 
part  of  a  new  award.  General  inquiries 
may  be  made  to  the  Coordinator, 
Facilitation  Awards  for  Handicapped 
Scientists  and  Engineers,  Room  1225, 
NSF.  Washington.  DC  20550  (202/357- 
7456). 

•  The  Minority  Research  Initiation 
Program  (MRI)  supports  research  by 
minority  scientists  and  engineers  who 
hold  full-time  faculty  or  research-related 
positions,  who  (1)  are  members  of  ethnic 
minority  groups  that  are  significantly 
underrepresented  in  the  science  and 
engineering  career  pool;  (2)  have  not 
previously  received  Federal  research 
support  as  faculty  members:  and  (3) 
wish  to  initiate  research  efforts  on  their 
campuses,  thereby  increasing  their 
ability  to  compete  successfully  for  other 
research  support.  Information  about 
programs  for  minority  scientists  and 
engineers  may  be  obtained  from  the  MRI 
Program  Director,  Room  1225.  NSF. 
Washington.  DC  20550  (202/357-7350). 

•  The  Visiting  Professorships  for 
Women  Program  (VPW)  enables 
experienced  women  scientists  and 
engineers  to  undertake  advanced 
research  at  a  host  institution — a 
university  or  4-year  college  which  has 
the  necessary  facilities.  In  addition  to 
her  research  responsibilities,  the  visiting 
professor  undertakes  lecturing, 
counseling  and  other  activities  to 
increase  the  visibility  of  women 
scientists  in  the  academic  environment 
of  the  host  institution,  and  to  provide 
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encouragement  for  other  women  to 
pursue  science,  mathematics  or 
engineering  careers.  Additional 
information  may  be  obtained  by 
contacting  the  VPW  Program  Director. 
Room  1225,  NSF,  Washington.  DC  20550 
(202/357-7734). 

•  The  Research  Opportunities  for 
Women  Scientists  and  Engineers 
Program  (ROW)  is  designed  to  provide 
opportunities  for  independent  research 
for  women  who  previously  have  not 
been  principal  investigators,  or  who  are 
reentering  the  research  community. 
Additional  information  may  be  obtained 
by  contacting  the  ROW  Coordinator, 
NSF,  Washington.  DC  20550  (202/357- 
7734). 

•  The  Undergraduate  Curriculum 
Development  Program  includes  two 
components:  Engineering  Curriculum 
Development  and  Calculus  Curriculum 
Development. 

— The  Undergraduate  Engineering 
Curriculum  Development  Program  is 
designed  to  revise  and  improve 
undergraduate  engineering  education. 
There  is  a  pressing  need  to  revise  the 
curricula  of  undergraduate  engineering 
education  with  a  view  toward  more 
emphasis  on  the  laboratory  experience 
and  on  technology-driven  fields  such  as 
design,  manufacturing,  and  computer- 
integrated  engineering.  There  is  also  a 
need  to  explore  the  use  of  new 
technologies  to  improve  the  quality  and 
productivity  of  the  undergraduate 
engineering  education  system. 
Additional  information  about  this 
program  may  be  obtained  from  the 
Undergraduate  Engineering  Curriculum 
Development  Program.  Room  1238.  NSF, 
Washington.  DC  20550  (202/357-5102). 

— The  Division  for  Mathematical 
Sciences  Undergraduate  Curriculum 
Program  supports  proposals  that  will 
have  significant  impact  on  the  nature  of 
calculus  instruction  in  this  Nation 
through  the  development  of  model 
curricula  and  prototypical  instructional 
materials.  For  additional  information 
contact  the  Division  of  Mathematical 
Sciences,  Room  339,  NSF,  Washington, 
DC  20550  (202/357-9669). 

•  MOSIS  is  a  joint  NSF/DARPA 
Program  that  allows  qualifying 
universities  to  use  the  DARPA  fast 
turnaround  VLSI  implementation  facility 
as  part  of  university  based  research  and 
educational  programs.  Students  taking 
undergraduate  VLSI  design  courses  can 
now  have  digital  systems  that  they 
design,  fabricated  and  packaged  and 
returned  to  them  for  testing  and 
experimentation.  For  more  inforamtion, 
contact  the  Division  of  Microelectronic 
Information  Processing  Systems,  Room 
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504,  NSF,  Washington.  DC  20550  (202/ 
357-7853). 

•  The  Career  Access  Oppurtunities  in 
Science  and  Technology  for  Women. 
Minorities  and  the  Disabled  is  an 
undergraduate  program  that 
supplements  efforts  at  the  pre-coUege 
level  to  address  the  underrepresentation 
of  women,  mmonties  and  the  disabled 
in  the  Nation's  ranks  of  science  and 
engineering  professionals.  There  are  two 
activities: 

— Comprehensive  Projects  for 
Minorities  supports  the  establishment  of 
regional  centers  designed  to  increase  the 
minority  presence  in  science  and 
engineering  and  to  strengthen  such 
efforts  in  institutions  with  significant 
minority  enrollments,  and 

— Prototype  and  Model  Projects  for 
Women,  Minorities  and  the  Disabled 
encourages  institutions  to  create  special 
outreach  programs  for  these  target 
audiences. 

For  more  information,  contact  the 
Office  of  Undergraduate  Science, 
Engineering,  and  Mathematics 
Education,  Room  639,  NSF,  Washington. 
DC  20550  (202/357-7051). 

Animal  Welfare 

If  any  of  the  equipment  listed  in  a  ILI 
proposal  is  likely  to  be  employed  in 
conducting  experiments  using  non- 
human  vertebrate  animals  or  in 
maintaining  such  animals  in  captivity, 
the  "Animal  Welfare"  block  on  the 
cover  sheet  must  be  checked.  In  such 
proposals,  the  narrative  must  contain  an 
assurance  that  the  proposing  institution 
complies  with  the  relevant  guidelines 
issued  by  the  National  Institutes  of 
Health  in  the  Guide  for  the  Care  and 
Use  of  Laboratory  Animals  (NIH 
Publication  85-23,  Revised  1985).  The 
particular  attention  of  proposers  is 
directed  to  "U.S.  Government  Principles 
for  the  Utilization  and  Care  of 
Vertebrate  Animals  Used  in  Testing. 
Research  and  Training,"  to  be  found  in 
the  Appendix  of  that  Guide.  Individuals 
desiring  a  copy  of  these  Guidelines  can 
obtain  one  from  the  Division  of 
Research  Services,  Building  31,  Room 
4B59,  National  Institutes  of  Health,  9000 
Rockville  Pike,  Bethesda,  MD  20892. 
(NSF  does  not  maintain  a  supply  of  this 
document.) 
Robert  F.  Watson, 

Acting  Head.  Office  of  Undergraduate 
Science,  Engineering  and  Mathematics 
Education. 

September  16.  1987. 

|FR  Doc.  87-21730  Filed  »-18-87;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Proposed  Meetings 

In  order  to  provide  advance 
information  regarding  proposed  public 
meetings  of  the  ACRS  Subcommittees 
and  meetings  of  the  full  Committee,  the 
following  preliminary  schedule  is 
published  to  reflect  the  current  situation, 
taking  into  account  additional  meetings 
which  have  been  scheduled  and 
meetings  which  have  been  postponed  or 
cancelled  since  the  last  list  of  proposed 
meetings  published  August  17, 1987  (52 
FR  30749).  Those  meetings  which  are 
definitely  scheduled  have  had.  or  will 
have,  an  individual  notice  published  in 
the  Federal  Register  approximately  15 
days  (or  more]  prior  to  the  meeting.  It  is 
expected  that  the  sessions  of  the  full 
Committee  meeting  designated  by  an 
asterisk  (*)  will  be  open  in  whole  or  in 
part  to  the  public.  ACRS  full  Committee 
meetings  begin  at  8:30  a.m.  and 
Subcommittee  meetings  will  be 
discussed  during  full  Committee 
meetings  and  when  Subcommittee 
meetings  usually  begin  at  8:30  a.m.  The 
time  when  items  listed  on  the  agenda 
will  be  discussed  during  full  Committee 
meetings  and  when  Subcommittee 
meetings  will  start  will  be  published 
prior  to  each  meeting.  Information  as  to 
whether  a  meeting  has  been  firmly 
scheduled,  cancelled,  or  rescheduled,  or 
whether  changes  have  been  made  in  the 
agenda  for  the  October  1987  ACRS  full 
Committee  meeting  can  be  obtained  by 
a  prepaid  telephone  call  to  the  Office  of 
the  Executive  Director  of  the  Committee 
(telephone:  202/634-3265,  ATTN: 
Barbara  Jo  White]  between  8:15  a.m. 
and  5:00  p.m..  Eastern  Time, 

ACRS  Subcommittee  Meetings 

Extreme  Externa!  Phenomena, 
September  29.  1987.  Washington,  DC. 
The  Subcom.mittee  will  discuss  the  NRC 
Staffs  Seismic  Design  Margins  Program 
and  the  application  of  the  methodology 
to  Maine  Yankee. 

Generic  Items.  September  30, 1987. 
Washington.  DC  The  Subcommittee  will 
continue  the  discussion  on  the 
effectiveness  of  the  programs  that 
address  generic  issues  and  USls.  Also,  it 
will  discuss  with  selected  licensees  the 
contribution  to  plant  safety  resulting 
from  the  implementation  of  the  resolved 
generic  issues  and  USls. 

Auxiliary  Systems,  October  1, 1987, 
Washington,  DC.  The  Subcommittee  will 
discuss  the  following:  (1)  Heating, 
ventilating,  and  air  conditioning  (HVAC) 
system  malfunctions  and  their  impact  on 
safety  systems,  and  (2)  problems 


associated  with  instrument  air  systems. 
AEOD  findings  on  instrument  air  system 
malfunctions  and  its  recommendations 
to  alleviate  this  problem. 

TVA  Organizational  Issues.  October 
2. 1987.  Washington.  DC  has  been 
deferred. 

Standardization  of  Nuclear  Facilities. 
October  6, 1987,  Washington,  DC.  The 
Subcommittee  will  review  the  Staff  SER 
and  Chapter  I  of  the  EPRI  Requirements 
Document, 

Safety  Philosophy.  Technology,  and 
Criteria.  October  7.  1987.  Washington, 
DC.  The  Subcommittee  will  meet  with 
the  .NRC  Staff  and  discuss  their  plans  for 
incorporating  the  ACRS 
recommendations  on  Safety  Goal  Policy 
implementation  into  the  Policy 
implementation  plan. 

Instrumentation  and  Control  Systems, 
October  14, 1987,  Washington,  DC.  The 
Subcommittee  will  discuss  the  \RC"s 
proposed  final  resolution  of  USI  .'\-47. 
"Safety  Im.plications  of  Control 
Systems."  In  addition,  the  Subcommittee 
will  discuss  and  consider  the  comments 
by  Mr.  Basdekas  regarding  the 
resolution  of  this  USI. 

Waste  Management.  October  15  and 
16. 1987,  Washington,  DC.  The 
Subcommittee  will  review  pertinent 
HLW,  LLW,  and  associated  research 
topics  to  be  determined  at  an  agenda 
planning  session  with  .N.MSS  and  RES 
staffs  on  September  23. 1987. 

Joint  Scram,  Systems  Reliability  and 
Core  Performance.  October  28.  1987, 
Washington,  DC.  The  Subcommittees 
will  review  the  current  status  of  PWR 
plant  operations  (core  reload  designs, 
etc]  as  they  impact  on  core  moderator 
temperature  coefficients  in  general,  and 
ATAVS  analyses  in  particular. 

Systematic  Assessment  of  Operating 
Experience.  November  3, 1987, 
Washington.  DC.  The  Subcommittee  will 
discuss  AEOD's  role  in  helping  the  NRC 
learn  from  operating  experience. 

Maintenance  Practices  and 
Procedures.  November  12,  1987, 
Washington,  DC.  The  Subcommittee  will 
be  briefed  and  will  discuss  the  proposed 
Policy  Statement  on  .Maintenance  of 
.Nuclear  Power  Plants. 

Quality  and  Quality  Assurance  in 
Design  and  Construction.  November  23 
or  24, 1987,  Washington.  DC.  The 
Subcommittee  will  review  QA 
Experience  in  Readiness  Reviews  as 
applied  to  nuclear  power  plants,  with  a 
view  toward  possible  application  to 
HLW  geologic  repositories  and 
monitored  retrievable  storage  (MRS) 
facilities. 

Thermal  Hydraulic  Phenomena.  Date 
to  be  determined  (September/October), 
Washington.  DC.  The  Subcommittee  will 
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review:  (1)  the  final  versii)n  of  the 
revi.sed  ECCS  Rule.  (2)  the  status  of  the 
NRC-RES  thermal  hydraulic  research 
program. 

Severe  Accidents.  Date  to  be 
determined  (October)  (tentative), 
Washington,  DC.  The  Subcommittee  will 
review  the  final  version  of  the  !VRC 
Staffs  proposed  generic  letter  on 
Individual  Plant  Examinations  (IPEs). 

Decay  Heat  Removal  Systems.  Date 
to  be  determined  (October). 
Washington.  DC.  The  Sul)committee  will 
continue  its  review  of  the  .\RR 
Resolution  Position  for  USl  A-45. 

Tl'A  OnJOiiizotional Issues.  Date  to 
be  determined  (October/November), 
Washington.  DC.  The  Subcommittee  will 
review  the  safety  issues  associated  with 
TVA  management  reorganization  and 
the  Sequoyah  restart. 

Ciintainment  Requirements.  Date  to 
be  determined  (October/November), 
Washington,  DC.  The  Subcommittee  will 
review  the  hvdrogen  control  measures 
for  BWRs  and  Ice  Condenser  PWRs  (USI 
A— 4H].  M,iv  also  involve  EPGs  for 
BWRs. 

Metal  Components.  Dale  to  be 
determined  (October/ November), 
Charlotte,  NC.  The  Subcommittee  will 
review  the  status  of  the  NDE  of  cast 
stainless  steel  piping. 

Advanced  Reactor  Desii^ns.  Date  to  be 
determined  (November),  Washington. 
DC.  The  Subcommittee  will  review  and 
comment  on  the  draft  Commission  paper 
that  will  be  prepared  by  the  NRC  Staff 
regarding  the  severe  accidents  and 
containment  issues  for  the  DOE- 
sponsored  advanced  reactor  designs. 

Containment  Requirements.  Date  to 
be  determined  (November/December), 
Washington.  DC.  The  Subcommittee  will 
review  the  proposed  Containment 
Performance /Improvement  Program 
Plan.  Ihe  Plan  is  in  three  parts:  (1) 
Impro\>'ii  plant  operations  including 
EOPs.  [2]  severe  accident  vulnerabilities 
via  IPEs.  and  |3)  containment 
performance  in  the  event  of  a  severe 
accident. 

Diuhio  Canyon.  Date  to  be  determined 
(late  November/early  December). 
Location  to  he  determined.  The 
Subcommittee  will  review  the  status  of 
the  Diablo  Canyon  Long-Term  Seismic 
Program. 

Combustion  Engineering  Reactor 
Plants.  Date  to  be  determined 
(November/Dei. ember).  Washington. 
DC.  'I'he  Subcommittee  will  initiate  its 
reviinv  of  CESS.-\R-Pius  (CE's  Advanced 
LWR  for  the  1990's). 

Babcock  t^  lVi!co\  Reactor  Plants. 
Date  to  be  determined  (.November/ 
December).  Washington,  DC.  The 
Subcommittee  will  continue  its  review 
of  ihe  long-term  safety  review  of  B.SiW 


reactors.  Ttiis  effort  was  begun  during 
the  summer  of  1986;  initial  Committee 
comments  offered  on  July  16, 1986  in  a 
letterlo  V.lStello,  EDO. 

Westingiiouse  Reactor  Plants.  Dale  to 
be  determined  (December/January 
1988),  Washington.  DC.  The 
Subcommittee  will  discuss  and  hear 
presentations  from  Westinghouse 
representatives  regarding  the  important 
design  features  and  objectives  of 
WAPWR  (RESAR  SP/90)  and  the  AP  600 
designs. 

Strucluai  Engineering,  Date  to  be 
determined  (January  1938), 
Albuquerque,  NM.  The  Subcommittee 
will  revievy  the  results  of  the  model 
concrete  containment  lest. 

Auxiliary  System,  Date  to  be 
determined  (January  1988)  (tentative), 
Washington,  DC.  The  Subcommittee  will 
discuss;  (1)  Criteria  being  used  by 
utilities  to  design  Chilled  Water 
Systems,  (2)  regulatory  requirements  for 
Chilled  Water  System  design,  and  (3) 
criteria  being  used  by  the  NRC  Staff  to 
review  the  Chilled  Water  System 
design.  To  facilitate  this  discussion, 
some  members  of  the  Subcommittee  will 
lour  the  Sbearon  Harris  plant  to  look  at 
the  Chilled  Water  System  design  at  that 
plant. 

Conlaintnent  Requirements,  Date  to 
be  determmed  (April  1988),  Washington, 
DC.  The  Subcommittee  will  review  the 
NRC  Staffs  document  on  containment 
performance  and  improvements  (all 
containment  types.). 

ACRS  Full  Committee  Meeting 

October  8-10, 1987:  Items  are 
tentatively  scheduled. 

*A.  Station  Blackout.  USI  A-44 
(Open) — Discuss  proposed  NRC  Staff 
resolution  of  ACRS  comments  in  its 
report  of  June  9, 1987,  Subject:  ACRS 
Comments  on  the  NRC  Staff  Proposal 
for  the  Resolution  of  USI  A-44  "Station 
Blackout,"  and  related  activities  of 
NUMARC  regarding  this  subject. 

*B.  Integrated  Safety  Assessment 
Program  (Open) — Discuss  proposed 
NRC  Staffs  plan  for  implementation  of 
ISAP  taking  into  account  ACRS's 
comments  in  its  report  of  July  15, 1987. 

'C.  Seismic  Qualification  of  Nuclear 
Power  Plant  Equipment  and  Systems 
(Open} — Report  and  discussion 
regarding  results  of  seismic  walk- 
through of  the  Zion  Nuclear  Station. 
Representatives  of  the  NRC  Staff  and 
the  nuclear  industry  Seisimic 
Qualification  Utility  Group. 

*D.  Zion  Nuclear  Plant  Full  Field 
Exercise  (Open) — Briefing  by  and 
discussion  with  representatives  of  the 
NRC  Staff  regarding  the  results  of  the 
exercise  which  simulated  a  fuel  failure 
in  this  plant. 


'E.  Implication  of  Chernobyl  Accident 
(Open) — DiscuSkS  proposed  NRC  Staff 
implementation  of  ACRS 
recommendations  in  its  report  of 
January  15. 1987. 

F.  Appointment  of  New  ACRS 
Members  (Closed/ — Discuss 
qualifications  of  candidates  proposed  as 
nominees  for  appointment  to  the 
Committee. 

'G.  Future  .■\CRS  .-Ictivities  (Open) — 
Discuss  anticipated  ACRS  subcommittee 
activity  and  items  proposed  for 
consideration  by  the  full  Committee. 

'H.  TVA  Management  and  Nuclear 
Power  Plant  Operations  (Open) — 
Consider  proposed  TVA  Nuclear 
Management  reorganization  plan  and 
proposed  restart  of  the  TVA  Sequoyah 
Nuclear  Plant. 

*L  Operating  Events  and  Incidents 
(Open) — Hear  and  discuss  reports 
regarding  recent  nuclear  power  plant 
operating  events  and  incidents. 

"J.  Probabilistic  Risk  .-Xssessment 
(Open) — Discuss  proposed  NRC  staff 
response  to  ACRS  recommendations  in 
its  report  of  July  15, 1987.  Subject:  ACRS 
Comments  on  Draft  NUREG-1150, 
"Reactor  Risk  Reference  Document." 

•K.  .'\dvancrd  LWR  Design  (Open)— 
Consider  proposed  EPRI  Advanced 
LWR  Requirements.  Representatives  of 
the  NRC  Staff  and  the  nuclear  industry 
(EPRI)  will  participate  as  appropriate. 

L.  Management  .Meeting  with  .\'RC 
Commissioneis  (Closed) — Preparation 
for  and  discussion  with  NRC 
Commissioners  regarding  ACRS 
conclusions /recommendations  regarding 
internal  allocation  of  resources  to 
provide  outside  technical  advice 
regarding  nuclear  waste  management 
and  disposal. 

'M.  Reorganization  of  Nuclear 
Industry  Activities  (Open) — Briefing  by 
representatives  of  the  nuclear  industry 
regarding  reorganization  and 
realignment  of  responsiblities  among 
industry  groups  to  achieve  operational 
excellence,  improve  the  interface  with 
NRC,  and  effectively  address  the  full 
spectrum  of  unresolved  generic  safety 
issues. 

'N.  ACRS  Subcommittee  Activities 
(Open) — Hear  reports  and  discuss  Ihe 
status  of  designated  subcommittee 
activities  regarding  safety  related  and 
regulatory  matters  including  PWR 
seismic  design  margins, 
thermalhydraulic  phenomena, 
systematic  evaluation  of  nuclear  power 
plant  operating  experience,  auxiliary 
nuclear  power  plant  systems,  and 
reactor  coolant  pump  seal  failure  (Gl  A- 
23), 

November  5-7. 1987 — Agenda  lo  be 
announced. 
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December  3-5,  1987— Agenda  to  be 
announced. 

Date:  September  16,  1987. 
John  C.  Hoyle, 

Advisory  Committee  Managpment  Officer 
|FR  Doc^  87-21714  Fried  9-18-87;  8:45  am] 

BILLING  COD£  7S90-01-M 

Applications  and  Amendments  to 
Operating  Licenses  Involving  No 
Significant  Hazards  Considerations; 
Correction  to  Bi-Weeltly  Notice 

On  September  9,  1987.  the  Federal 
Register  published  the  Bi-VVeekly  Xutice 
of  Applications  and  Amendments  to 
Operating  Licenses  Involving  \o 
Significant  Hazards  Considerations.  On 
page  34027,  for  the  Brouns  Ferry 
Nuclear  Plant,  Units  1.  2  and  3 
(application  dated  February  6,  1987  (TS 
225)),  the  Amendment  Nos.  read,  "134, 
131,  106."  The  correct  Amendment  Nos. 
should  have  been  "135, 131, 106." 

Dated  at  Bethesda.  Maryland  this  16lh  day 

of  September  1987. 

For  The  Nuclear  Regulatory  Commission. 
Joiin  A.  Zwolinsl^i, 

Assistant  Director  for  Projects.  TVA  Projects 
Division.  Office  of  Special  Projects. 
|FR  Doc.  87-21715  Filed  9-1&-87;  8:45  am| 
Billing  code  759(M)i-m 


(Docket  Nos.  50-440,  50-441 1 

Final  Director's  Decision  on  Petition; 
Cleveland  Electric  Illuminating  Co.  et 
al.,  Perry  Nuclear  Power  Plant,  Units  1 
&2 

Notice  is  hereby  given  that  the 
Director,  Office  of  Nuclear  Reactor 
Regulation,  has  issued  a  Director's 
Decision  concerning  a  Petition  dated 
November  7.  1986.  filed  by  Terry  J. 
Lodge  on  behalf  of  the  Sunflower 
Alliance,  Inc.  (Petitioner),  The  Petitioner 
requested  that  the  Nuclear  Regulatory 
Commission  (NRC)  issue  an  order  to' 
show  cause  why  the  operating  license 
for  the  Perry  Nuclear  Power  Plant,  Unit 
1,  should  not  be  modified  or  revoked  on 
the  basis  of  alleged  emergency  planning 
deficiencies.  The  operating  license  for 
Unit  1  of  the  Perry  facility  was  issued  on 
November  13.  198'6  to  the  Cleveland 
Electric  Illuminatmg  Company,  et  al.  On 
February  25,  1987.  the  NRC  notified  the 
Petitioner  that  this  matter  would  be 
considered  pursuant  to  10  CFR  2.206. 

The  Petitioner  raised  a  number  of 
(■ffsite  emergency  planning  issues, 
including  the  adequacy  of  |1)  Geauga 
County  reception/congregate  care 
centers,  (2)  emergency  planning 
commitments  of  local  area  school 
districts,  (3)  bus  driver  response,  and  (4) 


Ashtabula  County  Medical  Center.  The 
Director  has  now  determined  that  the 
Petitioner's  request  should  be  denied  for 
the  reasons  explained  in  the  'Director's 
Decision  Pursuant  to  10  CFR  2.206  '  (DD- 
87-15),  which  is  available  for  inspection 
in  the  Commission's  Public  Document 
Room.  1717  H  Street.  NW'.,  Washington, 
DC  20555  and  at  the  local  Public 
Document  Room  for  the  Perry  Nuclear 
Power  Plant  at  the  Perry  Public  Library. 
3753  Main  Street,  Perry,  Ohio  44081. 

A  copy  of  the  decision  will  be  filed 
with  the  Secretary  for  Commission 
review^  in  accordance  with  10  CFR 
2.206(c).  As  provided  m  10  CFR  2.206(c). 
the  decision  will  become  the  final  action 
of  the  Commission  twenty-five  (25)  days 
after  issuance,  unless  the  Commission 
on  its  own  motion  institutes  review  of 
the  decision  within  that  time. 

D,ited  at  Bethesda.  Maryland,  this  14th  day  of 
September  1987. 

f'lr  The  Nuclear  Regulatory  Commission. 

Thomas  E.  Murley, 

Director.  Office  of  Nuclear  Reactor 
Regulation. 

|FR  Doc.  87-21716  Filed  9-18-87;  8:45  am) 

billing  code  759O-01-M 


(Docket  Nos.  50-327,  50-328) 

Denial  of  Amendments  to  Facility 
Operating  Licenses  and  Opportunity 
For  Hearing;  Tennessee  Valley 
Authority 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
denied  a  portion  of  requests  by  the 
Tennessee  Valley  Authority  (TVA)  for 
amendents  to  Facility  Operating  License 
Nos.  DRP-77  and  DPR-79.  issued  to 
TVA  for  operation  of  the  Sequoyah 
Nuclear  Plant,  Units  1  and  2, 
respectively,  located  in  Hamilton 
County,  Tennessee. 

The  amendments,  as  proposed  by 
TVA,  would  change  section  6 — 
Administrative  Control— to  reflect  the 
new  plant  organization,  a  restructuring 
of  the  Independent  Safety  Engineering 
Group,  and  changes  to  the  Plant 
Organization  Review  Committee 
responsibilities.  The  licensee's 
application  for  the  amendments  was 
dated  May  18.  1987,  as  supplemented 
June  4. 1987.  .Notice  of  Consideration  of 
Issuance  of  these  amendments  was 
published  in  the  Federal  Register  on  )uly 
1.  1987  (52  FR  24561).  Al!  of  the 
requested  changes  were  granted  e.xcept 
for  the  changes  to  sections  6.8.3,  6. 8. 3. a, 
and  6  8.3.b  to  delete  the  requirement  for 
Plant  Operating  Review  Committee 
(PORC)  review  of  temporary  procedure 
"intent"  changes.  ,Notice  of  the  issuance 
of  Amendment  Nos.  58  and  50  will  be 


published  in  the  Commission's  biweekly 
Federal  Register  notice. 

The  proposed  changes  to  delete  the 
requirement  for  PORC  review  of 
temporary  procedure  "intent"  changes 
were  denied.  All  procedures  where  the 
original  intent  of  the  procedure  is 
changed  must  receive  a  full  and 
complete  review.  It  is  not  acceptable  to 
the  staff  that  quick  changes  be  made  to 
the  intent  of  procedures. 

The  licensee  was  notified  of  the 
Commission's  denial  of  the  proposed 
Technical  Specification  changes  by 
letter  dated  September  10, 1987. 

By  October  21. 1987,  the  licensee  may 
demand  a  hearing  with  respect  to  the 
denial  described  above  and  any  person 
whose  intent  may  be  affected  by  this 
proceeding  may  File  a  written  petition 
for  leave  to  intervene. 

A  request  for  a  hearing  or  petition  for 
leave  to  intervene  r:u.<:   be  filed  with  the 
Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Cor.. mission, 
Washington,  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW, 
Washington,  DC,  by  the  above  date. 

A  copy  of  any  petitAlaskaions  should 
also  be  sent  to  the  Office  of  the  General 
Counsel — Bethesda.  U.S.  Nuclear 
Regulatory  Commission.  Washington  DC 
20555,  and  to  the  General  Counsel, 
Tennessee  Valley  Authority,  400  West 
Summit  Hill  Drive.  Ell  B33'  Knoxville, 
Tennessee  37902,  attorney  for  the 
licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  applications  for 
amendments  dated  May  18, 1987,  as 
supplemented  June  4, 1987,  and  (2)  the 
Commission's  letter  and  enclosed  Safety 
Evaluation  to  TVA  dated  August  1987, 
which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW, 
Washington.  DC,  and  at  the 
Chattanooga-Hamilton  County  Library, 
1001  Broad  Street,  Chattanooga. 
Tennessee  37402.  A  copy  of  item  (2)  may 
be  obtained  upon  request  to  the  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Director.  TVA  Projects  Division. 

Dated  at  Bethesda.  Maryland,  this  10th  day 
of  September  1987. 

For  The  Nuclear  Regulatory  Commission. 

John  A.  ZwoUnksi, 

Assistant  Director  for  Projects.  TVA  Projects 
Division.  Office  of  Special  Projects. 
(FR  Dor..  87-21717  Filed  9-18-87;  8:45  am] 
BILLING  CODE  7S90-C1-II 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  34-24916;  FHe  No. 
SR-CBOE-87-35] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  the  Chicago 
Board  Options  Exchange,  Inc.,  Relating 
to  Retail  Automatic  Execution  System 
("RAES")  in  Equity  Options 

F'ursurinI  to  section  19(l)j(l)  of  the 
Securities  Exchange  Act  of  1934,  15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  [uiy  27,  1987,  the  Chicago  Board 
Optio'^s  ExchdP.oe.  Incorporated  filed 
with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  1,  II  and  III  below, 
which  Items  have  been  prepared  by  the 
self-rrguiatury  organization.  The 
Commission  is  pubhshing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  ptirsons. 

I.  Text  of  the  Proposed  Rule  Change 

Since  September  1986,  the  Exchange 
has  conducted  a  pilot  program  of  its 
retail  automatic-execution  system 
("RAES")  in  six  classes  of  options  on 
individual  equity  securities  ("equity 
options").  By  this  proposed  rule  change, 
the  Exchange  describes  the  making  of 
RAES  permanent  in  such  classes  of 
equity  options  as  designed  by  the 
Exchange. 

Firms  currently  on  the  Exchange's 
Order  Routing  System  ("ORS")  will 
automatically  be  on  RAES  for  purposes 
of  routing  small  public  customer  market 
orders  into  the  RAES  system.  Firms  on 
ORS  have  the  ability  to  go  on  and  off 
ORS  at  will.  Firms  not  on  ORS  that  wish 
to  participate  will  be  given  access  to 
RAES  from  terminals  at  their  boths  on 
the  floor. 

When  RAES  receives  an  order,  the 
system  automatically  will  attach  to  the 
order  its  execution  price,  determined  by 
the  prevailing  market  quote  at  the  time 
of  the  order's  entry  to  the  system.  A  buy 
order  will  pay  the  offer;  a  sell  order  will 
sell  the  bid.  A  participating  market- 
marker  will  be  designated  as  contra- 
broker  on  the  trade. 

It  is  possible  that  the  prevailing 
market  bid  or  offer  may  be  equal  to  the 
best  bid  or  offer  on  the  Exchange's  book. 
In  no  case  can  a  RAES  order  be 
executed  at  a  price  better  than  the  best 
bid  or  offer  on  the  book  because  the 
prevailing  market  may  be  no  better  than 
the  best  bid  or  offer  on  the  book.  A 
RAFIS  sell  order  cannot  be  filled  at  a 
price  lower  than  the  best  book  bid,  nor 
can  a  RAES  buy  order  be  filled  at  a 
price  higher  than  the  best  book  offer. 
However,  in  the  case  of  options  on.  1MB, 
and  in  the  case  of  unuatra!  market 


conditions  for  other  option  classes,  a 
transaction  can  take  place  at  the  price 
of  a  booked  order. 

Under  ordinary  circumstances,  in 
options  classes  other  than  IBM,  if  a 
RAES  order  would  be  executed  at  the 
price  of  one  or  more  booked  orders,  the 
order  will  be  rerouted  on  ORS  under  the 
existing  ORS  parameters.  Currently, 
such  an  order  would  be  routed  to  a  Floor 
Broker  in  the  crowd  via  a  printer.  In  the 
event  that  the  firm  routing  the  order  is 
not  routing  orders  to  the  printer  in  that 
crowd,  the  order  would  print  at  the 
firm's  booth.  The  representation, 
execution  and  reporting  of  such  an  order 
would  occur  as  it  does  for  all  orders  so 
routed. 

The  Exchange  may  suspend  book 
participation  in  RAES  for  an  options 
class  upon  a  declaration  of  unusual 
market  conditions.  Such  a  declaration 
may  be  made  in  an  options  class 
whenever  the  Exchange's  Vice 
Chairman  and  President  (or  their 
respective  nominees)  concur  in 
determining  that  conditions  in  that 
options  class  are  such  that  it  is  no  longer 
possible  for  Exchange  operations 
personnel  to  conduct  normal  trading 
operations  and  to  handle  the  manual 
integration  of  booked  and  RAES  orders. 
Such  concurrence  is  also  required  to 
restore  book  participation  in  RAES. 

Participating  market-makers  will  be 
assigned  by  RAES  on  a  rotating  basis, 
with  the  first  market-maker  selected  at 
random  from  the  list  of  signed-on 
market-mekers,  subject  to  book 
interaction  as  described  above. 
Participating  market-makers  are 
obligated  to  trade  at  the  displayed 
market  quote  at  the  time  an  order  enters 
the  system.  Exchange  rules  shall  not 
apply  to  the  extent  that  they  are 
inconsistent  with  the  terms  including  but 
no  tlimited  to  Rule  6,45,  (i^riorify  of  Bids 
and  Offers).  Rule  6.43  (Manner  of 
Bidding  and  Offering),  and  Rule  8.1 
(Market-Maker  Defined).  Position  and 
exercise  limits  will  remain  in  effect  for 
RAES  transactions.  Transactions 
executed  through  RAES  orders  will 
count  towards  fulfillment  of  the  in- 
person  requirement  of  Rule  8.7. 

All  participants  will  be  informed  of 
trades  immediately  upon  execution.  A 
fill  report  will  be  generated  to  the  firm  at 
the  firm's  point  of  entry  into  the  system 
(i.e.,  either  its  branch  office  or  floor 
booth).  A  trade  acknowledgement  ticket 
("TAT")  will  be  printed  at  locations  in 
trading  posts  where  selected  options 
classes  are  located,  for  delivery  to 
market-makers.  TAT's  for  market- 
makers  not  present  al  theirading  post 
will  he  sefBside  for  pickup.  The 
Exchange  may  make  available  an 
electronically  transmitted  TAT  in  lieu  of 


a  printed  TAT.  A  log  for  all  transactions 
will  be  available  throughout  the  day  for 
review  by  participants.  Audit  reports 
will  be  sent  to  the  Exchanges 
Regulatory  Services  Division.  The 
Exchange  may  provide  electronic 
reporting  of  trades  to  participating 
market-markers  in  lieu  of  hard  copy 
TAT's. 

Eligible  orders  must  be  market  or 
marketable  limit  orders  for  ten  or  fewer 
contracts  on  series  placed  on  the 
system.  The  Exchange,  in  its  discretion, 
may  determine  to  restrict  eligible  orders, 
including  but  not  limited  to,  limiting 
orders  to  market  orders  and  to  lowering 
contract  limits.  The  Exchange  will  have 
discretion  to  place  on  the  system  such 
series  in  the  eligible  classes  of  options 
as  it  determines  are  appropriate. 
Announcements  concerning  eligible 
series  will  be  made  daily  by  the 
Exchange  in  the  same  way  new  strike 
prices  are  currently  anounced,  that  is, 
by  memoranda  and  taped  telephone 
messages. 

Each  day  the  system  is  available,  a 
post  director  or  his  representative  will 
start  the  system,  after  quotes  in  the 
eligible  series  have  been  updated 
following  opening  rotation.  If  no  market- 
makers  sign  on,  the  system  will  not  be 
started.  If  the  system  is  or  becomes 
unavailable,  for  any  reason,  eligible 
orders  will  be  handled  as  they  are 
handled  currently  in  other  equity  option 
classes, 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change  | 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
and  is  set  forth  in  sections  (A),  (B),  and 
(C)  below. 


(Af  Self-Regulctory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  this  proposed  rule 
change  is  to  enable  the  Exchange  to 
extend  its  RAES  pilot  in  six  classes  of 
options  of  individual  stocks  ("RAES  in    - 
equity  options")  to  additional  equity 
options,  and  to  make  the  pilot 
permanent.  By  the  pilot,  the  Exchange 
has  been  able  to  assess  better  the 
system's  effects  and  capabilities.  RAES 
in  equity  options  has  generally  proven  to 
benefit  public  customers,  market- 
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m.ikers.  floor  brokers  and  member  firms. 
It  has  reduced  the  amount  of  paper 
entering  trading  crowds,  has  improved 
fill-reporting  turnaround  time,  and  has 
offered  a  guaranteed  price  at  the 
displayed  market.  RAES  has  also  aided 
in  timeliness  of  price  reports,  and 
accuracy  of  the  trade-match  data  and 
last-sale  audit  trail.  It  is  hoped  that 
these  same  benefits  will  accrue  as  the 
program  is  expanded. 

In  light  of  the  foregoing,  the  Exchange 
believes  that  the  use  of  RAES  in  equity 
options  is  consistent  with  the  provisions 
of  the  Securities  Exchange  Act  of  1934. 
and  in  particular,  section  6(b)(5),  in  that 
it  will  protect  the  public  interest  and 
enhance  market  efficiency. 

RAES  in  equity  options  generally  will 
preserve  limit  order  book  priority  in  all 
options  except  IBM.  At  present,  this  will 
be  accomplished  by  rerouting  on  ORS 
orders  which  would  be  executed  at  the 
price  of  an  order  on  the  book.  The  order 
rerouting  will  be  consistent  with  existing 
ORS  parameters.  Currently,  such  orders 
would  be  routed  to  a  printer  in  the 
trading  crowd,  for  Floor  Broker 
representation.  If  the  firm  is  not  routing 
orders  to  that  printer,  the  order  would 
be  rerouted  to  the  firm's  booth.  Once 
rerouted,  such  orders  would  be  handled 
as  are  all  orders  similarly  routed. 

Options  on  IBM  are  the  most  active  of 
any  equity  option.  Average  daily  volume 
in  April  and  May  1987.  for  example,  was 
in  excess  of  50.000  contracts,  which 
meets  or  exceeds  the  aggregate  options 
contract  volume  of  several  options 
exchanges.  Operationally,  given  the 
manual  handling  of  booked  orders,  and 
the  various  steps  necessary  to  integrate 
the  book  with  RAFS.  there  is  an  activity 
level  at  which  RAES  would  materially 
interfere  with  normal  book  operations. 
Activity  in  IBM  clearly  exceeds  that 
le\el. 

The  proposed  rule  change  also 
provides  for  the  Exchange  to  suspend 
book  priority  in  other  pilot  options 
classes  in  unusual  market  conditions. 
Although  not  expected  to  be  used,  such 
a  suspension  would  be  called  for  if  the 
acti\it_\  level  in  an  option  class 
materially  interfered  with  the  ability  of 
Exchange  personnel  to  handle  the 
manual  tasks  necessary  to  integrate  the 
book  with  RAES.  such  as  assigning 
trades  and  book  bids  and  offers  with 
RAES  trade  prices.  The  concurrence  of 
the  Exchange  president  and  vice- 
chairman,  or  their  respective  designees, 
is  required  to  suspend  or  reinstate  book 
interaction  with  RAES. 
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(Bl  Self-Rt'i^iilatory  Organization's 
Statcnwr.t  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
this  proposed  rule  change  will  impose 
any  burden  on  competition. 

iC)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 

Members.  Participants  or  Others 

In  a  vote  concluded  July  23.  1987,  the 
membership  voted  705.2  to  226.1  to 
endorse  this  proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  .^ction 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  any  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii| 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

I\'.  Solicitation  of  Comments 

Interested  persons  are  invited  to 

submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  sLiiiements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
450  Fiflh  Street,  NW..  Washington.  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  [October  13. 1987). 

For  the  Commission,  by  the  Di\  ision  of 
Market  Regulation,  pursuant  to  delegated 
authority. 


September  11,  1987. 
Jonathan  G.  Katz. 

Sicmtarv. 

|FR  Doc  87-21697  Filed  9-18-87;  8:45  am| 

BII.UMG  COM  MIO-OI-M 


IFile  No.  7-048) 

Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange. 
Inc. 

September  15. 1987. 

The  above  named  national  securities 
exchange  has  filed  applications  w^ith  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12jf)n)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
security: 

Battle  Mountain  Gold  Co. 
Common  Stock.  SO.IO  Par  Value  (File 
No.  7-048) 

This  security  is  listed  and  registered  on 
one  or  more  other  national  securities 
exchanges  and  is  reported  in  the 
consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  October  6, 1987. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
W'ashington.  DC  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  application  if  it  finds, 
based  upon  all  the  information  available 
to  it.  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
application  is  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonathan  G.  Katz. 

Sfcrf'lary. 

[FR  Doc.  87-21698  Filed  9-18-87:  8:45  am) 

BIU.ING  CODE  MIO-CI-M 

Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing:  Philadelphia  Stock  Exchange, 
Inc. 

September  15. 1987. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
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pursuant  to  section  12(0(11(13)  of  the 

Securities  Exchunge  Act  of  1934  and 

Rule  12f-l  thereunder,  for  unlisted 

tradinf^  privileges  in  the  following 

security: 

Diamond  Shamrock  R  &  M,  Inc. 

Common  Stock,  SO.Ol  Par  Value  (File 
No.  7-0486) 
This  security  is  listed  and  registered  on 
one  or  more  other  national  securities 
exchange  and  is  reported  in  the 
consiihdated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  October  6, 1987, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
appliuition.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
Washington.  DC  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  apphcation  if  it  finds, 
based  on  ail  the  information  available  to 
it.  that  the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  application 
is  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

lonathan  G.  Katz, 

Socrplary: 

[FR  Oor.  87-21699  Filed  9-ltMJ7;  8:45  am) 

SILLING  CODE  M)10-01-M 


SMALL  BUSINESS  ADMINISTRATION 

!  Declaration  of  Disaster  Loan  Area  No. 
2288;  Amdt.  No.  1  j 

Declaration  of  Disaster  Loan  Area; 
Illinois 

The  above-numbered  Declaration  (52 
FR  3298.  September  1.  1987)  is  hereby 
amended  in  accordance  with  »he  Notice 
of  Amendment  to  the  Resident's 
declaration,  dated  August  27.  1987,  to 
include  the  following  areas  in  the  State 
of  Illinois  because  of  damage  from 
severe  storms  and  flooding  beginning  on 
August  13,  198"; 

Barrington.  Berwyn,  Cicero,  Evanston, 
Jefferson.  Lake  View,  New  Trier.  Niles, 
Northfield.  Oak  Park,  and  Rogers  Park 
Townships,  and  that  portion  of  the  City 
of  Chicago  north  of  Roosevelt  Road,  in 
Cook  County:  and  ali  areas  of  DuPage 
County 

All  other  informalion  remains  the 
same;  i.e..  the  termination  date  for  filing 
applications  for  physical  damage  is  the 
close  of  business  on  October  22. 1987. 
and  for  economic  injury  until  the  close 
of  business  on  May  23,  1988. 


(Caldlog  of  Federal  Domestic  Assistance 
Programs  Nos.  59002  and  59008J 

Date:  August  28. 1987. 
Bernard  Kullk, 

Deputy  Associate  Administrator  for  Disaster 
Assistance. 

[PR  Doc,  87-21672  Filed  9-1&-87;  8:45  amj 
BILLING  CODE  t02S-01-M 


Notice  of  Action  Subject  to 
Intergovernmental  Review;  Refunds, 
SBDCs;  Arkansas,  et  aL 

agency:  Small  Business  Administration. 
ACTION:  Notice  of  action  subject  to 
intergovernmental  review  under 
Executive  Order  12372. 

summary:  This  notice  provides  for 
public  awareness  of  SBA's  intention  to 
refund  twenty-five  presently  existent 
Small  Business  Development  Centers 
(SBDCs)  on  January  1, 1988.  Currently, 
there  are  49  SBDCs  operating  in  the 
SBDC  program.  The  following  SBDCs 
are  intended  to  be  refunded,  subject  to 
the  availability  of  funds:  Arkansas, 
District  of  Columbia,  Florida,  Georgia, 
Idaho,  Illinois.  Indiana,  Kansas,  Maine, 
Minnesota,  Nebraska.  Nevada,  New 
Hampshire.  New  Jersey,  North  Carolina, 
Oklahoma,  Oregon.  Pennsylvania, 
Rhode  Island,  Skiuth  Carolina,  South 
Dakota,  Tennessee,  Utah,  Washington, 
Wisconsin.  This  notice  also  provides  a 
description  of  the  SBDC  program  by 
setting  forth  a  condensed  version  of  the 
program  aonouncement  which  has  been 
furnished  to  each  of  the  SBDCs  to  be 
refunded.  This  publication  is  being  made 
to  provide  the  Stale  single  points  of 
contact,  designated  pursuant  to 
Executive  Order  12372,  and  other 
interested  State  and  local  entities  the 
opportunity  to  comment  on  the  proposed 
refunding  in  accord  with  the  Executive 
Order  and  SBA's  regulations  found  at  13 
CFR  Part  135, 

DATE:  Comments  will  be  accepted 
through  December  21. 1987. 
ADDRESS:  Comments  should  be 
addressed  to  Ms.  Janice  E.  Wolfe. 
Deputy  Associate  Administrator  for 
SBDC  Programs.  U.S.  Small  Business 
Administration,  1441  L  Street,  NW.. 
Washington,  DC  20416. 
FOR  FtmTHER  INFORIMATION  CONTACT: 
Ms.  Janice  E.  Wolfe. 

Notice  of  Action  Subject  to 
Intergovernmental  Review 

SBA  is  bound  by  the  provisions  of 
Executive  Order  12372. 
"Intergovernmental  Review  of  Federal 
Programs."  SBA  has  promulgated 
regulations  spelling  out  its  obligations 
under  that  Executive  Order.  See  13  CFR 
Part  135,  affective  September  30, 1983. 


In  accord  with  these  regulations. 
specifically  §  135.4.  SBA  is  publishing 
this  notice  to  provide  public  awareness 
of  the  pending  application  of  twenty-five 
presently  existent  Small  Business 
Development  Centers  (SBDCs)  for 
refunding.  Also,  published  herewith  is 
an  annotated  program  announcement 
describing  the  SBDC  program  in  detail. 

This  notice  is  being  published  three 
months  in  advance  of  the  expected  date 
of  refunding  of  these  SBDCs.  Relevant 
.  information  identifying  these  SBDCs  and 
providing  their  mailing  address  is 
provided  below.  In  addition  to  this 
publication,  a  copy  of  this  notice  is 
being  simultaneously  furnished  to  each 
affected  State  single  point  of  contact 
which  has  been  established  under  the 
Executive  Order. 

The  State  single  points  of  contact  and 
other  interested  State  and  local  entities 
are  expected  to  advise  the  relevant 
SBDC  of  their  comments  regarding  the 
proposed  refunding  in  writing  as  soon  as 
possible.  The  SBDC  proposal  cannot  be 
inconsistent  with  any  area-wide  plan 
providing  assistance  to  small  business. 
if  there  is  one  which  has  been  adopted 
by  an  agency  recognized  by  the  State 
government  as  authorized  to  do  so. 
Copies  of  such  written  comments  should 
also  be  furnished  to  Ms.  Janice  E.  Wolfe, 
Deputy  Associate  Administrator  for 
SBDC  Programs.  U.S.  Small  Business 
Administration.  1441  L  Street,  NW., 
Washington,  DC  20416.  Comments  will 
be  accepted  by  the  relevant  SBDC  and 
SBA  for  a  period  of  90  days  from  the 
date  of  publication  of  this  notice.  The 
relevant  SBDC  will  make  every  effort  to 
accommodate  these  comments  during 
the  90-day  period.  If  the  comments 
cannot  be  accommodated  by  the 
relevant  SBDC.  SBA  will,  prior  to 
refunding  the  SBDC,  either  attain 
accommodation  of  any  comments  or 
furnish  an  explanation  of  why 
accommodation  cannot  be  attained  to 
the  commentor  prior  to  refunding  the 
SBDC, 

Description  of  the  SBDC  Program 

The  Small  Easiness  Development 
Center  Program  is  a  major  management 
assistance  delivery  program  of  the  U.S. 
Small  Business  Administration.  SBDCs 
are  authorized  under  section  21  of  the 
Small  Business  Act  (15  U.S.C.  648). 
SBDCs  operate  pursuant  to  the 
provisions  of  section  21  a  Notice  of 
Award  (Cooperative  .Agreement)  issued 
by  SBA  and  a  Program  .'\nnouncement. 
The  Program  represents  a  partnership 
between  SB.A  and  the  State-endorsed 
organization  receiving  Federal 
assistance  for  its  operation.  SBDCs 
operate  on  the  basis  of  a  State  plan 
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which  provides  small  businijss 
assistance  Ihroushout  the  Stale.  As  a 
condition  to  any  finannal  award  made 
to  an  apphcant,  an  additional  nmourrf 
equal  to  the  amount  of  a.'isistance 
provided  by  SBA  most  be  provided  to 
the  SBDC  from  sources  other  than  the 
Federal  Government. 

Purpose  aj)d  Scope 

The  SBDC  Program  has  been  designed 

to  meet  the  specialized  and  complex 
manaopment  and  technical  assistance 
needs  of  the  small  business  community. 
SBDCs  focus  on  providing  ii>depth 
quality  assistance  to  small  businesses  in 
all  areas  which  promote  growth, 
expansion,  innovation,  increased 
productivity  and  management 
improvement.  SBDCs  act  in  an  advocacy 
role  to  promote  local  small  business 
interests.  SBDCs  concentrate  on 
developmg  the  unique  resources  of  the 
university  system,  the  priv.-ite  sector, 
and  Sta'e  and  local  governments  to 
provide  services  to  the  small  business 
community  which  are  not  available 
elsewhere.  SBDCs  coordinate  with  o4her 
SBA  programs  of  maruigement 
assistance  and  utilize  the  expertise  of 
these  affiliated  resources  to  expand 
services  and  avoid  dtiplication  of  effort. 

Program  Objectives 

The  overall  objective  of  the  SBDC 
Program  is  to  leverage  Federal  doUiirs 
and  resources  wiih  tho.'ie  of  the  State 
academic  cominunilv  arid  private  sector 
to: 

(a)  StrengLhen  the  small  business 
community: 

(b)  Contribute  to  the  economic  growth 
of  the  communities  served; 

(c)  Make  assistance  available  to  more 
small  businesses  than  >s  row  possible 
with  present  Federal  resourt^es;  and 

(d)  Create  a  broader  tucsed  tU^hvery 
system  to  the  small  business  community. 

SBDC  Program  Oiymniiation 

SBDCs  are  organized  to  provide 
maximum  services  to  the  local  small 
business  community  The  lead  SBDC 
receives  financial  assistance  from  \he. 
SBA  to  operate  a  statewide  SBDC 
Program.  In  states  where  more  thitn  one 
organization  receives  SBA  finanaal 
assistance  to  operate  an  SBDC,  each 
lead  SBDC  is  responsible  for  Program 
operations  throughout  a  specific  regional 
area  to  be  served  by  the  SBDC.  The  lead 
SBDC  is  responsible  for  establishing  a 
network  of  SBDC  subcenters  to  offer 
service  coverage  to  the  small  business 
community.  The  SBDC  netv.-ork  is 
managed  and  directed  by  a  single  full- 
time  Director.  SBDCs  must  erysure  that 
at  least  80  percent  of  Federal  funds 
provided  are  used  to  provide  services  lo 


small  business»)s.  To  th^  extent  poss*bk. 
SBDCs  provide  services  by  enlisting 
volunteer  and  other  low  cost  resources 
on  a  statewide  basis. 

SBDC  Services 

The  specific  types  of  services  fo  be 
offered  are  developed  iji  coordination 
with  the  SBA  district  office  which  has 
jurisdiction  over  a  given  SBDC.  SBDCs 
emphasize  the  provision  of  indepth. 
high-quality  assistance  to  small  business 
owners  or  prospective  small  business 
owners  in  complex  areas  ihat  reqijire 
specialized  expertise.  These  areas  may 
include,  bat  are  not  limited  to; 
Management,  marketing,  financing. 
accounting,  strategic  planning, 
regulation  and  taxation,  capital 
formation,  procurement  a.'ssistance. 
human  resource  management, 
production,  operations,  economic  and 
business  data  analysis,  engineering, 
technology  transfer,  innovation  and 
research,  new  product  development, 
product  analysis,  plant  layout  and 
design,  agn-business.  computer 
application,  business  law  information. 
and  referral  (any  legal  services  beyond 
basic  legal  information  and  referral 
require  the  endorsement  of  the  State  Bax 
Association.)  exporting,  office 
automation,  site  selection,  or  any  other 
areas  of  assistance  required  to  promote 
small  business  growth,  expansion,  and 
prixiiK:tivity  within  the  State. 

The  degree  to  which  SBDC  rrsutju^s 
aie  directed  towards  specific  areas  of 
assistance  is  determined  by  local 
coinnimity  needs.  SBA  priorities  and 
SBDC  Program  objectives  and  agreed 
upon  by  the  SBA  district  office  and  the 
SBDC. 

Tlie  SBDC  must  offer  q^iahty  training 
to  improve  the  skills  and  knowledge  of 
existing  and  prospective  small  btismess 
owners.  .^8  a  general  guideline.  SBDCs 
should  emphasize  the  provision  of 
training  in  specialized  areas  other  than 
basic  small  business  managemeot 
subiects.  SBDCs  should  also  emphasize 
training  designed  to  reach  particular 
audiences  such  as  members  of  SB.A 
priority  and  special  empbasia  gro^ips. 

SBDC  Prugyani  Requirements 

The  SBDC  is  respoBsible  fo  the  SB.A 
for  ensuring  that  all  F>rogrammatic  and 
financial  requirements  impci.sed  upf.n 
them  by  statute  or  agreement  are  met 
The  SBDC  must  assure  that  quahty 
assistance  and  trammg  m  management 
and  technicaJ  areas  are  providtKf  to  the 
State  small  bu.siness  commuruty  throiigh 
the  State  SBDC  network.  .Vs  a  cuntLtion 
of  this  agreeni^Tt,  the  SBDC  must 
perform,  but  not  be  familed  lo,  the 
following  activities. 


(a  I  The  SBDC  ensures  that  services 
are  pro\  ided  as  close  as  possible  to 
small  business  population  centers.  This 
ia  accomplished  through  the 
estabhshment  of  SBDC  subcenters. 

(b)  The  SBDC  ensures  that  hsis  of 
local  and  regional  private  constiitants 
are  maintained  at  the  lead  SBDC  and 
each  SBDC  subcenter  The  SBDC  utilizes 
and  provides  compensation  to  qualified 
small  business  vendors  such  as  private 
management  consultants,  private 
consulting  engineers,  and  private  testing 
laboratories. 

(c)  The  SBDC  is  responsible  for  the 
development  and  expansion  of 
resources  within  the  State,  particularly 
the  development  of  new  resources  to 
assist  small  business  that  are  not 
presently  associated  with  the  SB.X 
district  office. 

(d)  The  SBDC  ensures  that  wt>rking 
relationships  and  open  communications 
exist  within  the  financial  and 
investment  communities,  and  with  legal 
associations,  private  consultants,  as 
well  as  small  business  groups  and 
associations  to  help  address  the  needs 
of  the  small  business  community. 

(e)  The  SBDC  ensures  that  assistance 
is  provided  io  SBA  special  emphasis 
groups  throughout  the  SBDC  network. 
This  a.ssistance  shall  be  provided  to 
veterans,  women,  exporters,  the 
handicapped,  and  mmorities  as  well  as 
any  other  groups  designated  a  priority 
by  SB,\.  Services  provided  to  special 
emph.isis  groups  shall  be  performed  as 
part  of  the  Cooperative  Agreement. 

Advajwe  Unde.mlajidings 

(a)  Lead  SBDCs  shall  operate  on  a  40- 
hour  week  basis,  or  during  aomial  Slate 
business  hours  of  the  host  institution, 
with  National  holidays  or  State  hohdays 
as  applicable  excluded. 

(b)  SBDC  subcenters  shaH  be  operated 
on  a  full-time  basis.  The  k'ad  SBDC 
shall  ensure  that  staffing  is  adequate  lo 
meet  the  needs  of  the  small  business 
community. 

Dat«»<J;  Septembern.  «»87. 
)ames  Abdnor. 

Addresses  of  Relevant  SBDC  Directors 

Mr  Paul  McGinnls,  State  Director  Smdll 
Business  Development  CfKitur.  I'niversity 
of  Arkansas.  5th  Floor  l.ibrarv'.  Room  512, 
3ord  ami  Uaiversity.  little  Rock.  AA  72204. 
1501)371-5381 

Ms.  NaiL.y  Fl.ike.  SBDC  Diiector.  Snvdll 
Business  UevelopmerU  Ceoter.  iioward 
I'nivarsitv.  6th  and  Fiitrinouiit  St.,  NW.. 
Room  12B.  Wushmglon.  DC  20059.  (202) 
636-51,50 

Mr.  Gregory  Higgins.  State  Director.  Small 
Business  Development  Ceoter.  Limversity 
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of  West  Fluridd.  Building  38.  Punsacolii.  FL 
:!2514.  (!KW)  474-3016 
111   Frank.  Hov.  Strtle  Director.  ShihII  Business 
Development  Center.  University  of  Georgia. 
Chi.npee  Ciimplpx..  Athens.  CA  306(12.  (404) 

Mr.  RuHcikl  R.  Hall.  State  Director.  Small 
Itiisiness  Uevelopmenl  Center.  Boise  State 
I  r.n ersiiy.  1910  University  Drive.  Boise.  ID 
83725.  (208)  385-1540 
Mr.  Jeff  Mitchell.  State  Director.  Small 
Ftusiness  Development  Center.  Dept.  of 
Commerce  8i  Community  Affairs.  620  F.a.sl 
Adams  Street.  Springfield.  IL  62701.  (217) 
524-5856 
Mr.  Steve  Thrash.  State  Director.  Small 
Business  Development  Center.  Indiana 
Ktjononiic  Development  Council.  One  North 
Capitol.  Suite  425.  Indianapolis.  IN  46204. 
(317) 634-1090 
Ms.  Susan  Oshorne-Howes.  State  Director, 
Small  Business  Development  Center. 
Wichita  State  University.  Campus  Box  48, 
021  Clinton  Hall.  Wichita.  KS  67208.  (316) 
(.89-3193 
Mr  Warren  Purdy.  State  Director.  Small 
lliisiness  Development  Center,  University 
of  Suuliiern  Maine,  246  Deering  Avenue. 
Portland.  ME  04102.  (207)  780-4423 
.Mr.  jerry  Cartwnght,  State  Director.  Small 
Business  Development  Center.  College  of 
St.  Thomas.  1107  llazeltine  Gates 
B(^uIl A  ,ird.  Suite  452.  Chaska,  MN  55318, 
((;12|  44(MU!U1 
Mr  Robert  Dernier.  Slate  Director.  Small 
Business  Development  Center.  University 
of  Nebraska  at  Omaha.  Peter  Kieivit 
Center,  Om.iha.  NK  68182.  (402)  554-2521 
Mr  Samuel  Males.  State  Director.  University 
of  Nev.ida  in  Reno.  Small  Business 
Devilopnient  Center.  College  of  Business 
Administration.  Reno.  NV  89557-0016.  (702) 
-t«-1717 
Mi   janus  Bean.  State  Director.  Small 
Fiusiness  Development  Center.  University 
of  New  Hampshire.  370  Commercial  Street, 
Manchester,  Nil  03103.  (603)  625-4522 
Ms.  [anet  Holloway.  Slate  Director.  Small 
Busini'ss  Development  Center.  Rutgers 
University.  Ackerson  Hall— 3rd  Floor.  180 
University  Street.  Neu.irk,  Nj  07102.  (201) 
MR-59,=in 
Mr  Si.ott  R.  Daugherty.  State  Director.  Small 
Business  Development  Center.  University 
of  North  Carolina.  820  Clay  Street.  Raleigh. 
NC  27(50'.,  (919)  733-4643 
Mr  Lloyd  B.  Miller.  Stale  Director.  Small 
Business  Development  Center.  SF, 
Oklahon.a  Stctle  Uniiersily.  Station  A.  Box 
4194.  Duranl,  OK  74701,  (405)  924-0277 
Mr  Sandy  Cutler.  Slute  Director,  Small 
['■isine.ss  Development  Center,  Lane 
Conimunity  College,  Downtown  Center, 
1(|'p9  Wiil.,melte  Street,  Eugene,  OR  97401, 
(:.O..i)72fi-U250 
Ms.  Susan  Ciarber,  Slate  Director,  Small 
Business  Development  Center,  University 
of  PennsyKania,  The  Wharton  School,  3201 
Steinberg  Dietrich  Hal'./CC.  Philadelphia, 
PA  19104.  (215)898-1219 
Mr  Douglas  Jobling,  Slate  Director.  Smalt 
Business  Development  Center,  Bryant 
College.  Smilhfield,  R!  02917,  (401)  232-6(.XK) 
M:    W.F  l.inlejohn.  State  Director,  Small 
Business  Development  Center.  University 
uf  South  Carolina,  College  of  Business 


Administrdt.oiu  Columbia,  SC  29208,  (803) 
777-4907 

Mr.  Donald  Greenfield.  Stale  Director.  Small 
Business  De\elopment  Center,  University 
of  South  Dakotn.  School  of  Business.  414 
East  Clark.  Vennillion.  SD  57069.  ((>05)  677- 
5272 

Dr.  Leonard  Rosstr,  State  Director.  Small 
Business  Development  Center,  Memphis 
Stale  Universit^v,  Memphis.  TN  38152.  (901) 
454-2500 

Mr.  Kumen  Davis.  State  Director,  Small 
Business  Development  Center.  University 
of  Utah.  660  South  200  East— Suite  418.  Salt 
Lake  City,  UT  $4111,  (801)  581-7905 

Mr.  L}le  M.  Anderson,  Stale  Director,  Small 
Business  Development  Center,  Washington 
State  Universitv.  College  of  Business  and 
Economics.  Pullman.  WA  99164.  (509)  335- 
1576 

Dr.  Peggy  Wiremim.  State  Director,  Small 
Business  Development  Center,  University 
of  Wisconsin,  602  State  Street,  Second 
Floor.  MadisoO.  Wl  53703.  (608)  263-7766 

[FR  Doc.  87-21670  Filed  9-18-87;  8:45  amj 
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Notice  of  Action  Subject  to 
Intergovernmental  Review;  Refund; 
North  Dakota  SBDC 

AGENCY:  Small  Business  Administration. 
action:  Notice  of  action  subject  to 
intergovernmental  review  under 
Executive  Order  12372. 

SUMMARY:  This  notice  provides  for 
public  awareness  of  SBA's  intention  to 
refund  the  North  Dakota  Small  Business 
Development  Centers  (SBDC)  on 
October  1. 1988'  subject  to  the 
availability  of  funds.  Currently  the 
University  of  North  Dakota  is  hosted  by 
the  University  of  North  Dakota, 
however,  effective  October  1  the  North 
Dakota  Economic  Development 
Commission  plans  to  host  the  North 
Dakota  Small  Business  Development 
Center.  This  notice  also  provides  a 
description  of  the  SBDC  program  by 
setting  forth  a  condensed  version  of  the 
program  announcement  which  has  been 
furnished  to  each  of  the  SBDCs  to  be 
refunded.  This  publication  is  being  made 
to  provide  the  State  single  points  of 
contact  designated  pursuant  to 
Executive  Order  12372  and  other 
interested  State  and  local  entities  the 
opportunity  to  comment  on  the  proposed 
refunding  in  accord  with  the  Executive 
Order  and  SBA's  regulations  found  at  13 
CFR  Part  135. 

DATE:  Comments  will  be  accepted 
throujjh  September  25  1987. 
ADDRESS:  Comments  should  be 
addressed  to  Ms.  Janice  E.  Wolfe. 
Deputy  Associate  Administrator  for 
SBDC  Programs  U.S.  Small  Business 
Administration'  1441  L  Street  NW." 
Washington  DC  20416. 


FOR  FURTHER  INFORMATION  CONTACT. 

Same  as  atiove. 

Notice  of  Action  Subject  to 
Intergovernmental  Review 

SBA  is  bound  by  the  provisions  of 
Executive  Order  12372. 
'•Intergovernmental  Review  of  Federal 
Programs."  SBA  has  promulgated 
regulations  spelling  out  its  obligations 
under  that  E.xecutive  Order.  See  13  CFR 
Part  135  effective  September  30  1983. 

In  accord  with  these  regulations, 
specifically  §  135.4,  SBA  is  publishing 
this  notice  to  provide  public  awareness 
of  the  pending  application  of  one 
presently  existent  Small  Business 
Developm.ent  Center  (SBDC)  for 
refunding.  Also  published  herewith  is  an 
annotated  program  announcement 
describing  the  SBDC  program  in  detail. 
This  notice  is  being  published  with  a 
short  comment  period  in  order  to  allow 
refunding  on  October  1  and  provide 
uninteirupted  service  to  the  small 
business  community.  Relevant 
information  identifying  this  SBDC  and 
providing  its  mailing  address  is  provided 
below.  In  addition  to  this  publication  a 
copy  of  this  notice  is  being 
simultaneously  furnished  to  the  affected 
State  single  point  of  contact  which  has 
been  established  under  the  Executive 
Order. 

The  State  single  points  of  contact  and 
other  interested  State  and  local  entities 
are  expected  to  advise  the  relevant 
SBDC  of  their  comments  regarding  the 
proposed  refunding  in  writing  as  soon  as 
possible.  The  SBDC  proposal  cannot  be 
inconsistent  with  any  area-wide  plan 
providing  assistance  to  small  business, 
if  there  is  one,  which  has  been  adopted 
by  an  agency  recognized  by  the  State 
government  as  authorized  to  do  so. 
Copies  of  such  written  comments  should 
also  be  furnished  to  Ms.  Janice  E.  Wolfe. 
Deputy  Associate  Administrator  for 
SBDC  Programs.  U.S.  Small  Business 
Administration  1441  L  Street.  NW., 
Washington  DC  20416.  Comments  will 
be  accepted  hv  the  relevant  SBDC  and 
SBA  through  September  25, 1987,  The 
relevant  SBDC  will  make  every  effort  to 
accommodate  these  comments  during 
the  comment  period.  If  the  comments 
cannot  be  accommodated  by  the 
relevant  SBDC,  SBA  will,  prior  to 
refunding  the  SBDC,  either  attain 
accommodation  of  any  comments  or 
furnish  an  explanation  of  why 
accommodation  cannot  be  attained  to 
the  commentor  prior  to  refunding  the 
SBDC.  I 

Description  of  the  SBDC  Program 

The  Small  Business  Development 
Center  Program  is  a  major  management 
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assistance  delivery  program  of  the  U.S. 
Small  Business  Administration.  SBDCs 
arc  authorized  under  section  21  of  the 
Small  Business  Act  (15  U.S.C.  64R1 
SBDCs  operate  pursuant  to  the 
provisions  of  section  21  a  Notice  of 
Award  (Cooperative  Agreement)  issued 
by  SBA,  and  a  Program  Announcement. 
The  Program  represents  a  partnership 
between  SBA  and  the  State-endorsed 
organization  receiving  Federal 
assistance  for  its  operation.  SBDCs 
operate  on  the  basis  of  a  State  plan 
which  provides  small  business 
assistance  throughout  the  State.  As  a 
condition  to  any  financial  award  made 
to  an  applicant,  an  additional  amount 
equal  to  the  amount  of  assistance 
provided  by  SBA  must  be  provided  to 
the  SBDC  from  sources  other  than  the 
Federal  Government. 

Purpose  and  Scope 

The  SBDC  Program  has  been  designed 
to  meet  i!ie  specialized  and  complex 
management  and  technical  assistance 
needs  of  the  small  business  community. 
SBDCs  focus  on  providing  indepth 
quality  assistance  to  small  businesses  in 
all  areas  which  promote  growth, 
expansion  innovation  increased 
productivity  and  management 
improvement.  SBDCs  act  in  an  advocacy 
role  to  promote  local  small  business 
interests.  SBDCs  concentrate  on 
developing  the  unique  resources  of  the 
university  system,  the  private  sector. 
and  State  and  local  governments  to 
provide  services  to  the  small  business 
community  which  are  not  available 
elsewhere.  SBDCs  coordinate  with  other 
SBA  programs  of  management 
assistance  and  utilize  the  expertise  of 
these  affiliated  resources  to  expand 
services  and  avoid  duplication  of  effort. 

Program  Objectives 

The  overall  objective  of  the  SBDC 
Program  is  to  leverage  Federal  dollars 
and  resources  with  those  of  the  State 
academic  community  and  private  sector 
to: 

(a)  Strengthen  the  small  business 
community: 

(b)  Contribute  to  the  economic  growth 
of  the  communities  served: 

(c)  Make  assistance  available  to  more 
small  businesses  than  is  now  possible 
with  present  Federal  resources:  and 

(d)  Create  a  broader  based  delivery 
system  to  the  small  business  community. 

SBDC  Program  Orgunization: 

SBDCs  are  organized  to  provide 

maximum  services  to  the  local  small 
business  community.  The  lead  SBDC 
receives  financial  assistance  from  the 
SBA  to  operate  a  statewide  SBDC 
Program.  In  states  where  more  than  one 


organization  receives  SBA  financial 

assistance  to  operate  an  SBDC.  each 
lead  SBDC  is  responsible  for  Program 
operations  throughout  a  specific  regional 
area  to  be  served  by  the  SBDC.  The  lead 
SBDC  IS  responsible  for  establishing  a 
network  of  SBDC  subcenters  to  offer 
service  coverage  to  the  small  business 
community.  The  SBDC  network  is 
managed  and  directed  by  a  single  full- 
time  Director.  SBDCs  must  ensure  that 
at  least  80  percent  of  Federal  funds 
provided  are  used  to  provide  services  to 
small  businesses.  To  the  extent  possible, 
SBDCs  provide  services  by  enlisting 
volunteer  and  other  low  cost  resources 
on  a  statewide  basis. 

SBDC  Sen-ices 

The  specific  types  of  services  to  be 
offered  are  developed  in  coordination 
with  the  SBA  district  office  which  has 
jurisdiction  over  a  given  SBDC.  SBDCs 
emphasize  the  provision  of  indepth, 
high-quality  assistance  to  small  business 
owners  or  prospective  small  business 
owners  in  complex  areas  that  require 
specialized  expertise.  These  areas  may 
include,  but  are  nut  limited  to: 
Management,  m.irketing.  financing, 
accounting,  strategic  planning, 
regulation  and  taxation,  capital 
formation,  procurement  assistance, 
human  resource  management, 
production,  operations,  economic  and 
business  data  analysis,  engineering, 
technology  transfer,  innovation  and 
research,  new  product  development, 
product  analysis,  plant  layout  and 
design,  agri-business,  computer 
application,  business  law  information, 
and  referral  (any  legal  services  beyond 
basic  legal  information  and  referral 
require  the  endorsement  of  the  State  Bar 
Association),  exporting,  office 
automation,  site  selection,  or  any  other 
areas  of  assistance  required  to  promote 
small  business  growth,  expansion,  and 
productivity  within  the  State. 

The  degree  to  which  SBDC  resources 
are  directed  towards  specific  areas  of 
assistance  is  determined  by  local 
community  needs,  SBA  priorities  and 
SBDC  Program  objectives  and  agreed 
upon  by  the  SB.^  district  office  and  the 
SBDC. 

The  SBDC  must  offer  quality  training 
to  improve  the  skills  and  knowledge  of 
existing  and  prospective  small  business 
owners.  As  a  general  guideline,  SBDCs 
should  emphasize  the  provision  of 
training  in  specialized  areas  other  than 
basic  small  business  manrigement 
subjects.  SBDCs  should  also  emphasize 
training  designed  to  reach  particular 
audiences  such  as  members  of  SBA 
priority  and  special  emphasis  groups. 


SBDC  Program  Requirements 

The  SBDC  is  responsible  to  the  SBA 
for  ensuring  that  all  programmatic  and 
financial  requirements  imposed  upon 
them  by  statute  or  agreement  are  met. 
The  SBDC  m.ust  assure  that  quality 
assistance  and  training  in  management 
and  technical  areas  are  provided  to  the 
State  small  business  community  through 
the  State  SBDC  network.  As  a  condition 
of  this  agreement,  the  SBDC  must 
perform,  but  not  be  li.mited  to  the 
following  activities. 

(a)  The  SBDC  ensures  that  services 
are  provided  as  close  as  possible  to 
small  business  population  centers.  This 
is  accomplished  through  the 
establishment  of  SBDC  subcenters. 

(b)  The  SBDC  ensures  that  lists  of 
local  and  regronal  private  consultants 
are  maintdined  at  the  lead  SBDC  and 
each  SBDC  subcenter.  The  SBDC  utilizes 
and  provides  compensation  to  qualified 
small  business  vendors  such  as  private 
management  consultants,  private 
consulting  engineers,  and  private  testing 
laboratories. 

(c)  The  SBDC  is  responsible  for  the 
development  and  expansion  of 
resources  withm  the  State,  particularly 
the  development  of  new  resources  l« 
assist  small  business  that  are  not 
presently  assocutcd  with  the  SB.^ 
district  officii. 

(d)  The  SBDC  ensures  that  working 
relationships  and  open  communications 
exist  within  the  financial  and 
investment  com.munities.  and  with  legal 
associations,  private  consultants,  as 
well  as  small  business  groups  and 
associations  to  help  address  the  needs 
of  the  small  business  community. 

(e)  The  SBDC  ensures  that  assistance 
is  provided  to  SB.A  special  emphasis 
groups  throughout  the  SBDC  n^-twork. 
This  assistance  shall  be  provided  to 
veterans,  women,  exporters,  the 
handicapped,  and  minonties  as  well  as 
any  other  groups  designated  a  priority 
by  SB.-X,  Services  provided  to  special 
emphasis  groups  shall  be  performed  as 
part  of  the  Cooperative  Agreement. 

Advance  Understandings 

(a)  Lead  SBDCs  shall  operate  on  a  40- 
hour  week  basis,  or  during  normal  Slate 
business  hours  of  the  host  institution, 
with  National  holidays  or  State  holidays 
as  applicable  excluded. 

(b)  SBDC  subcenters  shall  be  operated 
on  a  full-time  basis.  The  lead  SBDC 
shall  ensure  that  staffing  is  adequate  to 
meet  the  needs  of  the  small  business 
community. 
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Ddle:  Seplp.Tiber  U,  198" 
[ames  .Abdnor, 

At'minislrxitvr. 

Address  of  Relevant  SBDC  Directur 

Mr,  Bill  Pnlrie, 

North  Dakota  Economic  DtAelopment 

Commission, 
Liberty  Memorial  BuiidiP' . 
Bismarck,  ND  58505. 
(701)  224-2810 

[FR  Doc.  87-21671  Fiied  »-l&-87.  8.45  am] 
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VETERANS  ADMINISTRATION 

Meeting;  Voluntary  Service  National 
Advisory  Committee 

The  Veterans  Administration  gives 
notice  that  the  annual  meeting  of  the 
Veterans  Administration  Voluntary 
Service  National  Advisory  Committee, 
comprised  of  56  national  voluntary 
organizations,  will  be  held  at  the 
Holiday  Inn  Surfside,  Clearwater  Bcach, 
FL,  on  October  22  through  October  25, 
1987. 

Registration  of  the  conferees  and 
orientation  of  new  committee  members 
will  be  held  beginning  at  1:00  pm,  on 
October  22, 1987,  The  committee  wi!! 
officially  convene  with  the  Opening 
Session  at  9;00  a,m„  October  23, 1987. 
and  will  conclude  at  12  noon.  October 
25,  1987. 

The  purposes  of  the  meeting  are  to 
instruct  committee  members  and 
organization  officials  of  the  obligations 
they  have  accepted  for  volunteer 
recruitment,  communications  and 
program  interpretation,  and  to  seek  the 
advice  of  the  committee  in  further 
developing  volunteer  participation  in  the 
care  and  treatment  of  veteran  patients 
throughout  the  agency's  nationwide 
medical  program. 

For  further  information  contact  Mr. 
Edward  F.  Rose,  Director,  Voluntary 
Service  (135).  Veterans  Administration. 
810  Vermont  Avenue  NW.,  Washington, 
DC  20420,  Telephone  (202)  233^110, 

Dated:  September  11.  1987, 

By  direction  of  the  Administrator, 

Rosa  Maria  Fontanez, 

Committee  Management  Officer. 

[FR  Doc,  87-21694  Filed  9-18-87;  8;45  a.T.j 
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contains   notices   of   meetings   publtsr>ecf 
under   the    "Governn^nt   in   the   Sunshine 
Acf   (Pub.    L.    94-409)   5    use     552b(e)(3) 


FEDERAL  ENERGY  REGULATORY 
COMMISSION 

SpplemberlB,  1987, 

The  following  notice  of  meeting  is 
published  pursuant  to  sect)on  3|a)  of  the 
Government  in  the  Sunshine  Act  (Pub.  L 
94-409).  5  U.S.C.  552B: 
AGENCY  HOLDING  MEETING:  Federal 
Energy  Regulatory'  Commission. 
TIME  AND  DATE:  September  23, 1987 
10.00  a.m. 

place:  825  North  Capitol  Street  .\E., 
Room  9306.  Washington,  DC  20426, 
STATUS:  Open, 
MATTERS  TO  BE  CONSIDERED:  Agenda. 

•Nole.— Items  listed  on  the  ageniid  miiv  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Kenneth  F.  Plumb. 
Secretary,  Telephone  (202)  357-8400, 

This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agend.t: 
however,  all  public  documents  may  be 
examined  in  the  Public  Reference  Room- 
Consent  Power  Agenda,  863rd  Meeting- 
September  23.  1987.  Regular  Meeting  (10:00 
am.) 

C.'\P-1 

Do(  ket  .\o.  FL86-1-001  dnd  Project  No. 
.5.53-011,  The  City  of  Seattle,  Washington 
Departmenl  nf  Lightinjj 
CAP-2. 

Project  No.  3285-004.  Trinity  River 
Authority  of  Texds 
CAP-3. 

Project  No.  8763-003.  Power  Minins  Inc 
CAP-4. 
Project  No.  5984-001.  Niagara  Mohawk 
Power  Corporation  and  City  of  Oswego. 
New  York 
CAP-5. 
Project  No.  9391-002.  Pan  Pacific  Hydro. 
Inc. 
CAP-t). 
Project  No.  3449-009.  City  of  North  Little 
Rock.  Arkansas 
CAP-7. 

Project  No  3083-029  KA.VIO  Electric 
Cooperative.  Inc.  and  Oklahoma 
.Municipal  Power  Authority 
CAP-8. 

Project  No.  9656-004,  Marble  Creek  Hydro, 

Inc. 
Project  No.  9664-001.  St.  joe  River  Rafters, 
inc. 


Project  No.  9666-002.  Marble  Creek 
Associates 
CAP-9. 
Project  No.  8245-002.  Bellows-Tower 
Hvdro,  Inc. 
CAP-lO. 
Project  No.  5923-003,  Long  Lake  Energy 
Corporation 
CAP-ll. 

Project  Nos.  9977-001  and  9812-000.  The 
Citv  of  Augusta.  Georgia 
CAP-12. 
Project  No.  5137-003,  Twin  River  Resources 
Company 
CAP-13, 

Omitted 
C.AP-14. 
Project  No.  9683-001.  Uunn  and  .McCarthy. 
Inc. 
CAP-15. 

Project  Nos.  10228-001  and  10037-001, 

West  Virginia  Hydro.  Inc. 
Project  No  10035-000,  Hvnergix,  Inc. 
CAF>-16. 
Project  No.  7037-003.  Okanogan  Public 
Utilitv  District  No.  1 
CAP-17.  " 

Project  No.  68H.5-(K;i:.  Hv-Teth  Company 
CAP-18. 
Docket  No  ER87-176-0O0.  Minnesota 
Power  S  Light  Company 
CAP-19 

Docket  Nos  FRH--135-000  and  ER87-554- 
001,  Wisconsin  Power  fs  1  ii;h'  Comoanv 
CAP-20. 
Docket  No.  ER87-556-()on,  Ddmarva  Power 
&  Light  Companv 
CAP-:i. 

Docket  No.  ER87-5r3-00(J,  Mississippi 
Power  Company 
CAP-22. 

Docket  Nos.  EF87-2011-000  and  Fi-87-2021- 
000,  L'nited  States  Department  of 
Energy — Bonneville  Power 
Administration 
CAP-23. 

Docket  No.  FJ-''87-2011-001,  United  Slates 
Department  of  Energy— Bonneville 
Power  Administration 
CAP-24, 
Docket  Nos.  ER85-204-007  and  ERa5-«03- 
005,  South  Carolina  Generating 
Company,  Inc. 
CAP-25. 

Omitted 
CAP-26. 
Docket  Nos.  EL86-37-002  and  EL86-38-002. 
Allegheny  Generating  Company 
CAP-27. 
Docket  No.  ER84-705-005.  Boston  Edison 
Company 
CAP-28. 
Docket  No.  EK87-279-001.  Northern  States 
Power  Company  (Minnesota)  and 
Northern  States  Power  Company 
(Wisconsin) 
CAP-29. 
Docket  No.  ER87-396-001.  Golden  Spread 
Electric  Cooperative.  Inc. 


CAP-30. 

Docket  Nos.  QF86-900-001 .  QF86-1025-an. 
QF86-1026-001.  QF88-1 027-001.  QF86- 
1028-001.  QF86-1029-001.  QF8&-1030- 
001.  QK86-1031-001,  QF86-1 032-001,  and 
QF86-1033-001,  Turbo  Power  Systems 
CAP-31. 

Docket  No.  ER86-354-002.  Niagara 
Mohawk  Power  Corporation 
CAP-32. 
Docket  No.  ER86-558-011.  Gulf  States 
Utilities  Company 
CAP-33. 

Docket  Nos  ER87-44-001  and  EL87-a6-<IOa 
Wisconsin  Public  Service  Corporation 
CAP-*». 
Docket  Nos  EF82-):--0o6.  ER84-75-010 
and  ER87-;83-001.  Southern  California 
Edison  Company 
CAP-35. 

Docket  No.  ER87-464-000.  The  Detroit 
Kdison  Company 
CAP-36. 
Docket  No.  Fi?83-628-012.  Kansas  Gas  and 
Electric  Company 
CAP-37. 

Omitted 
CAP-38. 

Docket  No  ER87-75-0O1.  Niagara  Mohawk 
Power  Corporation 
CAP-39. 

Docket  No.  ER87-277-001,  Public  Service 
Company  of  New  Hampshire 
CAP-10. 

Docket  Nos.  ER84-571-O03  (Phase  II)  and 
ER86-300-002.  Utah  Power  &  Light 
Company 
CAP-ll. 
Docket  No.  ELe7-50-000.  Howell  Gas 
Management  Comi>any 
CAP^2. 

Docket  No.  QF87-274-O00.  Union  Carbide 
Corporation  and  Fina  Oil  and  Chemical 
Company 

Consent  Miscellaneous  Agenda 
CAM-1. 
Docket  No.  FA86-51-000.  Indianapolis 
Power  &  Light  Company 
CAM-2. 
Docket  No.  FA87-64-000.  Consumers 
Power  Company 
CA.Vl-3. 

Docket  No.  FA87-60-000,  Georgia  Power 
Company 
CAM-}. 

Docket  No.  RM87-13-000.  Implementation 
of  Section  8  of  the  Electric  Consumers 
Protection  Act  of  1986  Governing 
Hydroelectric  Applicants  Seeking 
Benefits  Under  Public  Utility  Regulatory 
Policies  Act  of  1978  for  Projects  Located 
at  a  New  Dam  or  Diversion 
CAM-5. 

Docket  Nos.  RM86-2-002.  003  and  004, 
Revision  of  the  Billing  Procedures  for 
Annual  Charges  for  Administering  Part  I 
of  the  Federal  Power  Act  and  to  the 


I 
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Methodology  for  Assessing  Federal  Land 
L'se  Charges 
(:AM-6. 

Docket  No.  RM87^-()()1.  Rate  Changes 
Relating  to  Federal  Corporate  Income 
T<i\  Rdle  for  Public  Utilities 
CAM-- 

Uocke!  Nos.  RMH'-34-tK)l  through  RMB7- 
34-045.  Regulation  of  Natural  Gas 
Pipelines  After  Partial  Wellhead 
Decontrol 
CAM-8. 

Docket  No-  GP87-3&-000.  North  Dakota 
Industrial  Commission.  §  102  NGPA 
Determination.  Hunt  Energy  Corporation. 
Pederson  =1  Sec.  20.  T158N,  R-95W, 
Williams  County,  N  D  .  FERC  |D82-4052 
CAM-9, 

Dtx.ket  No  GP8r-43-000.  Floyd  A. 
Gearhart— Stdnlev  K.  Odell 
CAM-10 

Docket  No.  GP83-41-O00,  Aminoil  USA. 
Inc..  State  Lease  2028  No.  17-D  Well 
CA.M-n. 

Docket  .No  GPh--32-(KJ().  Oklahoma 
Corporation  Commission,  Section  102(c) 
NGP.A  Determination,  Fo.\  No.  1  Well, 
FFRC  l-D.  No.  8630785 
CAM-12 

Docket  No  CP8:'-18-f)00,  Minerals 

Management  Service.  Louisiana.  §  102(d) 
NGP.A  Determinatiim  Conoco.  Inc..  OCS- 
0129  No.  D-ll  Well,  M.MS  Docket  No. 
G.T-4802 
CA.M-13. 
Docket  No.  GP87-61-000,  Chapman  Energy, 
Inc.  (formerly  Continental  Resources 
Corporation).  Herring  No.  22-1  Well 
GAM-I4. 

Docket  No.  GP87-5M>10.  Northern  .Natural 
Gas  Company  and  Phillips  Petroleum 
Com.pany 
CAM-15. 

Docket  Nos  RM83-72-(ni  and  012.  First 
Sales  of  Pipeline  Production  Under 
Section  2|  21 )  of  the  Natural  Gas  Policy 
Act  of  1978 
Docket  Nos.  RM82-16-0n  and  012.  First 
Sales  by  Affiliates 

Consent  Cos  Agenda 

CAG-1. 

Docket  No.  RP87-78-/01.  Penn-York  Energy 
Corporation 
CAG-2. 

Docket  No.  RPHO-llO-OOl.  Texas  Eastern 

Transmission  Corporation 
Docket  No.  RP86-93-004.  United  CdS  Pipe 

Line  Company 
Docket  No.  RP85-175-(XW.  Transvvestern 

Pipeline  Comp.inv 
Docket  No.  CPH6-58.S-IKM.).  Panhandle 

Eastern  Pipe  Line  Company 
Docket  No.  CP8ti-58fMt00.  Trunkline  Gas 

Company 
Docket  Nos.  Cr8t>-5.:i-(X)5  and  -<)06.  Texas 

Gas  Transmission  Corporation 
Docket  No.  CP86-578-<NK).  Northwest 

Pipeline  Corporation 
Docket  Nos.  CP86-589-0ai  and  R|i8t)-U)4- 

000.  Colorado  Interstate  Gas  Company 
Docket  Nos.  RP85-16H-<.Xm  and  CP8t)-3n- 

iKK).  Consolidated  Gas  Transmission 

Corporatuin 
Docket  No.  RP8G-155-000.  Northwest 

Central  Pipeline  Corporation  (Williams 

Natural  Gas  Company) 


Docket  No.  RP8e-97-003.  Natural  Gas 

Pipeline  Company  of  America 
Docket  No.  RP85-206-029.  Northern 
Natural  Gas  Company.  Division  of  Enron 
Corporation 
Docket  No.  RP86-134-O00,  MIGC.  Inc. 
Docket  No.  RP86-105-000,  ANR  Pipeline 
Company 
CAG-3. 

Docket  No.  RP8y-94-000.  Transcontinental 
Gas  Pipe  Line  Corporation 
CAG-4. 

Docket  Nos.  RPB7-102-000  and  TA88-1-40- 
000,  Raton  Gas  Transmission  Company 
CAG-5. 

Omitted 
CAG-6. 
Docket  No.  RPa7-115-000.  Williston  Basin 
Interstate  Pipeline  Company 
CAG-7. 
Docket  Nos.  RPB6-168-012  and  013. 

Columbia  Gas  Transmission  Corporation 
Docket  No.  RPa&-167-010.  Columbia  Gulf 
Transmission  Corporation 
CAG-fl. 

Docket  Nos.  TA88-1-37-000,  TA87-1-37- 
009.  TA87-1-37-000  and  RP82-56-000. 
Northwest  Pipeline  Corporation 
CAG-9. 
Docket  No.  TAe7-3-16-0O2,  National  Fuel 
Gas  Supply  Corporation 
CAG-10. 
Docket  No.  TAP8-1-35-000.  West  Texas 
Gas,  Inc. 
CAG-1 1. 

Docket  Nos.  TA87^^49-002,  TA84-2-49- 
000,  TA85-1-49-000,  TA85-2-49-000. 
TA85-3-49-000.  TA86-1-49-000.  TA86-2- 
4»-000.  TA87-1 -49-000.  TA87-3-19-000, 
CP82^87-OO0  and  CP82-487-002, 
Williston  Basin  Interstate  Pipeline 
Company 
CAG-12.  1 

Omitted  I 

CAG-13. 
Docket  Nos.  RP86-105-O04.  Oil.  RP86-169- 
002  and  006.  ANR  Pipeline  Company 
CAG-14. 

Docket  Nos.  r.P86-589-003.  004.  RP86-104- 
004  and  005,  Colorado  Interstate  Gas 
Company 
CAG-1 5. 

Docket  Nos.  Rl>80-55-011.  RP80-118-013, 
RP81-73-00i.  and  RP82-32-O06,  Sea 
Robin  Pipeline  Company 
CAG-16. 
Docket  No.  RPB6-157-000,  El  Paso  Natural 
Gas  Company 
CAG-17. 
Docket  No.  RRB6-151-000.  Seagull 
Interstate  Corporation 
CAG-18. 

Docket  No.  RP86-116-000,  009.  010.  Oil  and 
012.  Panhandle  Eastern  Pipe  Line 
Company 
CAG-19. 

Docket  Nos.  RiP81^9-024  and  GT84-14- 
000.  Natural  Gas  Pipeline  Company  of 
America 
CAG-20. 
Docket  Nos.  Sn"87-2410-000  and  ST87- 
2411-000,  Dow  Pipeline  Company 
CAG-21. 

Docket  No.  ST86-1431-000,  Weirton 
Service  Pipf  line  Company 
CAG-22. 


,  Texaco  Inc. 
.  Texaco 

.  Texaco  Inc. 
Texaco 

,  Texaco  Inc. 

.  Cities  Service  Oil 


UM  I 


Docket  Nos.  ST87-241 .5-000,  ST87-2416- 
000.  ST87-24 17-000,  Sr87-24 18-000, 
ST87-258&-O00  and  ST87-2587-000,  Lear 
Gas  Transmission  Company 
CAG-23, 
Docket  No.  R187-553-O00,  Cities  Service  Oil 
and  Gas  Company 
CAG-24. 

Docket  Nos.  R174-188-105  and  R175-21-100, 
Independent  Oil  &  Gas  Association  of 
West  Virginia 
Docket  No.  GP80-11-006,  Columbia  Gas 
Transmission  Corporation 
CAG-25. 

Docket  No.  G-2758-001,  Kerr-McGee 

Corporation 
Docket  No.  C186-695-001.  Amoco 

Production  Company 
Docket  No.  CI86-726-0m,  Amoco 

Production  Company 
Docket  No.  C187-571-001,  Texaco 

Producing  Inc. 
Docket  No.  CI64-196-001 
Docket  No.  CI87-575-001 

Producing  Inc. 
Docket  No.  G-1 2568-001 
Docket  No.  Ci87-576-001 

Producing  Inc. 
Docket  No.  CI87-591-001 
Docket  No.  CI87-624-001 

and  Gas  Corporation 
Docket  No.  C187-647-001,  Exxon 
Corporation 
CAG-26. 

Docket  No.  CI85-632-004.  Tenngasco 
Corporation  and  Tenngasco  Exchange 
Corporation 
CAG-27. 

Docket  No.  CI85-633-004,  Tenneco  Oil 
Company,  Houston  Oil  and  Minerals 
Corporation.  Tenneco  Exploration,  Ltd., 
Tenneco  Exploration  II.  Ltd..  TINCO, 
Ltd..  and  Tenneco  West.  Inc. 
Docket  No.  C187-666-000  Texaco  Inc.. 
Texaco  Producing  Inc.  and  Getty  Oil 
Company 
Docket  No.  CP8-5-710-006.  Northern 
Natural  Gas  Company 
CAG-28. 
Docket  No.  CI87-713-000.  Hondo  O 
Company 
CAG-29. 
Docket  No.  CI87-547-000,  Enron  Gas 

Marketing.  Inc. 
Docket  No.  CI87-72S-000,  Phillips  Gas 

Marketing  Company 
Docket  No.  CI87-734-O00.  Northwest 

Marketing  Company 
Docket  No.  CI87-736-000.  Chevron  Natural 

Gas  Services.  Inc. 
Docket  No.  Cl87-73r-000.  SEMCO  Energy 

Services.  Inc. 
Docket  No.  CI87-73B-O00,  Williams  Gas 

Marketing  Company 
Docket  No.  C187-747-b00,  Maxus 
Exploration  Company  and  Diamond 
Shamrock  Offshore  Partners  Limited 
Partnership 
Docket  No.  CI87-751-000,  Pennzoil  Gas 

Marketing  Company 
Docket  No.  CI87-7594)00.  Eastex 

Hydrocarbons.  Inc.  and  Mesa-Eastex 
Gas  Marketers 
Docket  No.  CI87-784-000.  BHP  Gas 
Marketing  Company 


«<  Gas 
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Docket  No,  Cl87-7)»5-000.  I>hillips  B6 

N.ituiHl  Gas  Cimipanv 
Dcxket  .\,).  Cl87-7H6-tK*!i  V  i!  Gas  LJ^ 
CAG-JO. 
Docket  \o-  CP«5-39(M»1.  TrHiiscontinenlal 
Gris  Pipe  Line  Corporation  .md  Man-ngo 
Corporation 
C.AG-31. 
Docket  No.  CP87-2(M)01.  Williston  Basin 
Interstate  Pipeline  Comjianv 
CA032. 

Docket  No.  CP87-57-(X)2.  Florida  Ghs 
Transmission  Conip«ny 
CAG-33. 
Docket  No.  CP81-296-011,  Tennessee  QiS 
Pipeline  Company,  a  Division  of  Teniwco 
Inc. 
Docket  No.  CP81-108-(:Ki7.  n..ijnOdr-;s  G  «>. 
Inc. 
CAG-rw. 

Docket  No.  CP87-19&-001.  Transconluiental 

Gas  Pipe  l.inp  Corporation 
Docket  No  CP87-2O3-O01,  C^nsolidaled 
Gas  Transmission  Corporation  and  North 
Prnn  Gas  Conipanv 
CAC;-35. 

Omitted 
CAG-3fi. 
Docket  .No.  CP»(M,Q3-0()1  th:ough  CPS6- 
693-007.  Washington  Gas  Light  Comuanv 
CAG-37. 

Docket  No,  CP8f}-521-<X)2,  CI>tt6-521-OH3 

CP86-521-0O4,  CP87-306-000  and  RPftt>- 

85-003.  Texas  Gas  Transmission 

Corporation 
CAC;-38, 

Docket  No   CP84-132-On3,  CPa4-133-00'> 

CP84-13+-CX)2  and  CP84-19(v-(Xi3. 

Tennessee  Gas  Pipehne  Company,  a 

Division  of  Tenneco  Inc. 
Docket  Nos,  C1>H4-1 32-002  and  CP84-!q«v- 

0<I2.  Columbia  GuJ  Transmission 

Corporation 
CAG-39, 
Docket  No  RPRf>_T5-0T'.  Columbia  Gas 

Transmission  Corporation 
Docket  No,  RP86-14-017,  Coiiimhia  Gulf 

Transm)ssion  Companv 
CAG-H). 

Docket  No.  CP87-396-000,  Northwest 
Pipeline  Corporation 
CAG-ll. 

I)o(  ket  No  CP87-71--000,  Western 
Transmi.ssion  Corporation 
CAG-42. 

Docket  No  CP87-1 54-000.  Southern 
Natural  Gas  Companv 
CA(]-43 

Docket  No.  CP86-ti33-000  and  an. 

Northern  Natural  Gas  Compan> ,  Division 
of  Enron  Corporation 
CAG-J4. 

Docket  No.  CP87-308-000,  Uniti^i  Gas  Pipe 
l.ine  Comfwny 
CAG-45 

Docket  No,  CP87-243-000,  Mountain  Fuel 
Resouri  es,  Inc, 
CAf;-J6 

Docket  No,  CPf?l-132-O0().  Northern 
Natural  Ca8  Company,  a  Division  of 
Enron  Corp<iration  and  Enron  Gas 
Processing  Companv 
CAC^-17. 

Docket  Nos  RP86-n6-007.  KP86-llB-0Oft, 
CP8fr-585-003.  and  CP86-58MD04. 
Panhandfe  Eastern  ftpe  Line  Corr.panv 


CAG-5a 
Docket  Ncv.  CP87-3»-0<Jl.  Granite  State  Gas 
Transmission.  Inc. 

CAG-49. 
Docket  No.  CP8C-599-001,  Transcontinental 
Gas  Pipe  Line  Corporation 

CAG-50. 

Docket  No.  C!87-!-(X12  Cf87-2-002.  CI87- 
3-002,  C187-}-002.  C187-5-002.  CI87-&- 
002,  a87-7-a)2,  C18--8-002.  CI87-9-002. 
Cl87-ll>-002,  CI87-11-OOZ  Cl87-12-<)02 
CI87-13-0<J2.  aH7-14-O02,  ClH7-l,=i-()02. 
CiH7-16-l-)(12.  CUC^l  7-002.  Cl8--lit-0n2. 
C187-19-002.  Gla"-2l)-002,  Cl«7-2;-Otl2 
Cl87-22-H«2.  Cl<!7-:3-0(J2,  ClH" -24-002 
C187-25-002.  Cl87-2b-<XJ2  ami  CIb7-27- 
002.  .Anirncan  Royalty  Producing 
Company  (Successor-in-inter«st  to  Petro- 
Lewis  Corporation  (Operator)),  et  al. 

CAG-51. 

Docket  No.  CP87-76-a)0,  Trunkline  Gas 

Co  nip  any 
Dod<et  No.  CP87-124-000,  Transcontinental 

Gas  Pipe  Line  Coiporation 
Docket  No.  CP87-149-000.  Natural  Gas 

Pipeline  Company  of  America 
CAG-52. 
Docket  No.  RP74-50-025,  Florida  Gas 

Transmission  Company 
Docket  No.  RP-4-50-024,  Florida  Gas 

Transmission  Company  (Basic 

Incorporated) 
Docket  No.  RP74-50-026.  Florida  Gas 

Transmission  Company  (Gardinier,  Inc. 

and  Coopers  S  [.> brand.  Trustee) 

I.  Licensed  Project  Matters 

Rt'served 

II.  Electric  Rate  Matters 

FR-1, 
Docket  No  EU7-21-0O1,  Yankee  Atomic 
Electric  Company  Opinion  and  order 
determming  just  and  reasonable  rates. 
ER-2. 

Docket  No,  ELS7-22-001.  Verrrmnt  Yankee 
Nuclear  Power  Corporation  Opinion  and 
order  determin:ns  )ust  and  reasonable 
rates. 
ER-3. 
Docket  No.  EL87-23-001.  Connecticut 
Yankee  .Atomic  Power  Company. 
Opinion  and  order  determining  just  and 
reasonable  rates. 
ER-4. 

Docket  No  FRT>-205-003,  Southern 
California  Edison  Company.  Opinion  and 
order  determining  just  and  reasonable 
rates. 

Miscp/laneous  Agenda 
M-l 

Reserved 
M-2. 

Reserved 
M-3. 

Omitted 

I   Pipeline  Rate  Matters 

HV-t. 
Docket  No  RP87-71-000.  Gas  Research 
Institute.  Order  regarding  GRls  proposed 


Transwestem's  proposal  to  recover  take- 
or-pay  costs. 

RP-3. 
Docket  No.  RP85-1 77-019  through  042: 
RP85-176-009  through  016.  018  through 
025;  RP86-1 10-002  through  004;  RP83-35- 
042  through  049.  051  through  058:  CP8R- 
378-001  through  003.  005  through  nr. 
Ci'86-a79-0Ol  throtigh  002.  ai>d  004 
through  006:  CPe6-380-001  through  002. 
004  through  006:  Texas  Eastern 
Transmission  Corporation.  Rehearing  of 
order  approving  Order  No.  *i6 
settlement. 

RP^. 
Omitted 

RP-5. 
Docket  No.  RP85-169-008.  through  025. 
RP82-11S-006  through  018.  RP81-«0-OTl 
through  023.  CP86-31 1-001  through  003. 
and  CP86-31 2-011.  Consolidated  Gas 
Transmission  Corporation.  Rehearing  of 
order  approving  Order  No.  436 
settlement. 

RP-6. 
Docket  No.  RP86-32-0O3.  RP86-:)2-004 
RP86-32-005.  RP8&-6&-005.  RPK.W>«-(»16 
and  RP86-68-fl07,  Williams  .Natural  Gas 
Company.  Rehearing  of  order  approving 
Order  No.  436  settlement. 

RP-7. 
Omitted 

IL  Pradu(,er  Vtatler* 
CI-1 

Reserved 

in.  Pipeline  Ceriificale  Matters 
CP-1. 

Docket  No.  RP71-29-029  (Phase  II).  United 

Gas  Pipe  Line  Company.  Order  on  court 

remand  regarding  compensation  system 

for  a  curtailment  plan. 
CP-2. 
Docket  No.  CP87-451-001.  002.  and  003. 

Northeast  U.S.  Pipehne  Projects.  Order 

on  rehearing  of  notice  inviting 

applications  to  provide  new  gas  service 

to  the  Northeast  U.S. 
Kenneth  F.  Plumb. 
Sf(.ri'!ary . 
|FR  Doc.  87-21831  Filed  9-17-87;  4:00  prnj 

BILL1M3  CODE  6717-Cl-M 


funding  unit, 
RP-2. 
Do(,ket  No  RP8(i-12fv.onn.  Tmn»westem 
Pip*'hne  CcTifVidnv,  Order  regjirding 


FEDERAL  HOME  LOAN  BANK  BOARD 

TIME  AND  DATE:  At  8:(X)  a  m  ,  Fndav. 
Oftober  2.  1987. 

PLACE:  In  the  Board  Room.  6th  Floor. 
1700  G  Street,  NW..  Washington.  DC 

STATUS:  Open  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  .Ms   G'.nlee  (202-377- 
6679). 

MATTERS  TO  BE  COWStOEREO: 

AmePLiments  to  rcciilation.s  concerning 
the  qualiTied  thrift  lender  test,  notice 
and  disapproval  procedures  for 
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applicdtions.  classification  of  assets, 
and  appraisal  standards 
John  F.  Chlzzoni, 
■\  -isistarit  Sfcretary. 

\i.  10.  September  17,  1987. 
|KK  Due  87-21833  Filod  9-17-87:  4:30  pm| 

BILLING  COO£  6720-0 1-M 


TENNESSEE  VALLEY  AUTHORITY 

[Meeting  No.  13931 

TIME  AND  DATE:  10  a.m.  {e.d.t,|, 

Wednesday.  September  23,  19«7. 

PLACE:  TVA  West  Tower  Auditorium, 

4(X)  West  Summit  Hill  Drive.  Knoxville, 

Tennessee, 

STATUS:  Open. 

Agenda 

Appruvcil  of  minutes  of  meeting  held  on 
St-ptemtier  9.  1987. 

Osi  !.'.s5/ofj  Item 

1   Rf'ptift  on  Sliilus  of  Rfclamation  of 
Aband(>nKd  Noncoiil  Minernl  Lands  in  the 
TVA  Rt'^ion. 

Action  Items 

A — Budset  and  Finuncing 

Al.  Adoption  of  Supplemental  Resolution 
Authorizing  1987  Serit-s  E  Power  Bonds. 

A2.  Resolution  Authorizing  the  Chairmiin 
cind  Other  F.xect.tive  Officers  To  Take 
Fu.f-ther  Aetuin  Rehituis!  to  Issuance  and  Sale 
of  1''87  Senes  E  Puuer  Bonds. 

A3.  Short  Term  Burrowing  from  the  U.S. 
Treasury. 

B — Purchiise  Av%ards 

Bl.  Invitation  B.\^1243,X— Indefinite 
Quantity  Term  Aurrenu'iil  for  Galvanized 
Structurd!  Steel  for  Transmission  Line 
Towers,  Laced  and  U)w  Profile  Substation 
Steei.  and  Anchor  Bolts  for  any  TVA  Project 
cir  Warehouse  Excluding  Nuclear  Plants. 

*H2.  Negotiation  W C-05573A— Fire 
Fighting  Trucks  for  the  Office  of  Nuclear 
Power. 

C — Power  Items 

Cl.  Renewal  Power  Contract  with  AR.\B 

Electric  Cooperatue- 

C2  Renewal  Power  Contract  with  City  of 
l.tiwrenceburg.  Tennessee. 

C3.  Supplement  to  Contract  No.  TV-58784A 
n<'tw'-t"n  TV.A  and  the  Department  of  Energy 
(UOF)  for  UOE  to  Provide  Technical 
Ass^^lance  and  Perform  Tasks  as  Requested 
by  TVA  at  the  Oak  Ridge  National 
Laboratory. 

l)-Personnel  Items 

Ul.  Recom.mendations  on  Rates  of  Pay  and 
Certain  Monetary  Fringe  Benefits  for  Salary- 
Policy  Eniployees  in  Represented  Positions 
Resulting  from  the  35th  (198"!  Annual  Salary 
Negotiations. 

D2,  Recommendations  cm  Rates  of  Pay  and 
Certain  Monetary  Fringe  Benefits  for 
Employees  in  Excluded  Pay  Schedalus. 

U3.  Proposal  for  Sabbatical  Leave  for 
James  M  Kellj,  Employee  m  the  llivision  of 
Air  and  Water  Resources. 


D4.  Personal  Services  Contract  with 
Manpower  Temporary  Services  of 
Chattanooga,  Tennessee,  for  Temporary 
Clerical  Services  in  the  TVA  Service  Area, 
Requested  by  the  Office  of  Corporate 
Services. 

D5.  Personal  Services  Contract  with 
Upgrade  Temporary  Ser\'ice  of  Knoxville, 
Tennessee,  for  Temporary  Clerical  Services 
in  the  TVA  Service  Area,  Requested  by  the 
Office  of  Corporate  Services, 

D6.  Supplement  to  Personal  Services 
Contract  No.  1 V-60066A  with  the  University 
of  Tennessee,  Knoxvill,  Tennessee,  for  Report 
Preparation  in  Connection  with 
Archaeological  Investigations.  Requested  by 
the  Office  of  Natural  Resources  and 
Economic  Development 

D7.  Supplement  to  Personal  Services 
Contract  No.  TV-63868A  with  Praxis 
Engineers,  Inc.  Milpitas,  California,  for 
Developmeui  of  a  Coal  Preparation  Process 
Control  System,  Requested  by  the  Office  of 
Power. 

08.  Supplement  to  Personal  Services 
Contract  No.  TV-69324A  with  Stone  & 
Webster  Engineering  Corporation.  Boston, 
Massachusetts,  for  Engineering,  Construction 
and  Operation  Support  Services,  Requested 
by  the  Office  of  Nuclear  Power. 

D9.  Supple.Tient  to  Personal  Services 
Contract  No.  TV-65374A  with  United 
Engineers  and  Constructors,  Inc, 
Philadelphia,  Pennsylvania,  Providing  for  the 
Performance  of  General  Engineering,  Design, 
and  Architectural  Services,  Requested  by  the 
Office  of  Nuclear  Power. 

DlO.  Supplement  to  Personal  Services 
Contract  No.  TV-69838A  with  Daniel 
International  Corporation  of  Greeneville. 
South  Carolina,  for  Services  in  Connection 
with  the  Employee  Concerns  Special  Project 
at  Watts  Bar  Nuclear  Plant.  Requested  by  the 
Office  of  Nuclear  Power. 

Dll.  Personal  Services  Contract  with 
Associated  Project  Analysts  of  Los  Gatos, 
California,  for  Assistance  Relating  to  Restart 
Schedule  and  Licensing  Activities  at  TVA 
Nuclear  Plants.  Requested  by  Office  of 
Nuclear  Power. 

E — Real  Property  Transactions 

El.  Grant  of  Permanent  Easement  to  the 
City  of  Muscle  Shoals,  Alabama,  for  a 
Stormwater  Discharge  Pipeline,  Affecting  0.9- 
acre  of  Muscle  Shoals  Reservation  Land  in 
Colbert  County.  Alabama — Tract  No. 
XT2NPT-16E. 

F — Unclassified 

Fl.  Contract  with  Alabama-Tennessee 
Natural  Gas  Company  for  Supply  of 
Interruptible  Gas  to  the  Office  of  Agricultural 
and  Chemical  Development  Facilities  at 
Muscle  Shoals.  Alabama  (TV-72822A). 

F2.  Research  Grant  Agreement  with  the 
Binational  Agricultural  Research  and 
Development  Fund  Covering  Arrangements 
for  Cooperative  Research  Relating  to 
Development  of  Technology  to  Improve  the 
Growth  and  Production  of  Tilapla.  a  Group  of 
Food  Fishes. 

"F3.  Agreement  Between  TVA  and  the 
United  States  Headquarters.  Air  Force 
Engineering  and  Services  Center,  Covering 
Arrangements  for  a  Cooperative  Research 


Agreement  with  .Auburn  University  Relating 
to  Reduction  of  Waste. 

F4.  Agreement  Between  TVA  and  the  U.S. 
Department  of  the  Navy,  Naval  Air  Systems 
Com.mand,  Covering  Arrangements  for 
Development  of  a  Welding  Database  System 
Utilizing  the  American  Welding  Institute 
Staff  (TV73321A). 

F5.  Supplement  to  Letter  Agreement  No. 
TV-69657A  with  the  Missouri  River  Division 
Laboratory.  Corps  of  Engineers,  U.S. 
Department  of  the  Army,  for  Performance  of 
Environmental  Laboraiory  Analyses  to 
Determine  Priority  Pollutants  at  Certain 
Sampling  Sites  Located  in  the  Missouri  River 
Division  of  the  Corps  of  Engineers 

F6.  Supplement  to  Contract  No.  TV-67693A 
Between  TV.'\  and  Agency  for  International 
Development  [AIDl  Providing  for  TVA 
Technical  Assistance  in  Support  of  the  AID 
Infrastructure  Revitalization  Project  in 
Grenada  West  Indies. 

F7.  Contract  No.  TV-73319A  Between  TVA 
and  Alabama  Department  of  Economic  and 
Community  Affairs,  Office  of  EmploymenI 
and  Training  for  a  Multicraft  Upgrade 
Training  Program  for  former  Bellefonte 
Nuclear  Plant  Employees — Scottsboro  Craft 
Training  Program. 

FB.  Contract  No.  TV-73320A  Between  TVA 
and  Alabama  Department  of  Economic  and 
Community  Affairs.  Office  of  Employment 
and  Training — Muscle  Shoals  Craft  Training 
Project. 

F9.  Contract  No.  TV-72806A  Between  TVA 
and  Industrial  Development  Board  of  Scott 
County,  Tennessee,  for  Cooperation  in  the 
Development  and  Implementation  of  a  Project 
to  Construct  an  Industrial  Building,  as  a  Part 
of  the  TVA  Special  Opportunity  Counties 
Program, 

FlO.  Supplement  to  Cooperative  Agreement 
TV-6G539A  Among  TVA,  Agricultural 
Stabilization  and  Conservation  Service,  and 
Soil  Conservation  Service  Covering 
Arrangements  for  a  Project  to  Demonstrate 
the  Use  of  Animal  W  aste  .Management 
Systems  to  Improve  Water  Quality  in  the 
Bear  Creek  Floatway  in  Franklin  and  Marion 
Counties.  Alabama. 

Fll.  Supplement  to  Contract  No.  TV- 
34108A  with  Tennessee  Department  of 
Transportation  and  Supplement  to  Contract 
No.  TV-34108.A  with  Telhco  Reservoir 
Development  Agency  Providing  for  Financial 
Assistance  in  the  Completion  of  Construction 
of  5.9  Miles  of  Tennessee  State  Highway  72  in 
theTellico  Project  Area. 

F12.  Payments  to  States  and  Counties  in 
Lieu  of  Taxes  for  Fiscal  Year  Ending 
September  30.  1987.  as  Provided  Under 
Section  13  of  the  TV.A  Act,  as  Amended, 

F13.  TVA  Code  on  Cost  Sharing  and  Cost 
Recovery  In  TVA  Programs. 

F14.  TVA  Contribution  to  Retirement 
System  for  Fiscal  Year  1988. 

F15.  Amendments  to  the  Rules  and 
Regulations  of  the  TVA  Retirement  System 
and  Terms  and  Conditions  of  the  Voluntary 
Retirement  Savings  and  Investment  Plan. 

F16.  Proposed  Trust  Agreement  with 
Fidelity  Management  Trust  Company. 

"Items  approved  by  individual  Board 
members.  This  would  give  formal  ratification 
to  the  Boards  action. 


UM  I 


CONTACT  PERSON  FOR  MORE 
information:  Alan  Oirmicha.'l.  Director 
of  Information,  or  a  member  of  his  stdff 
can  respond  to  requests  for  information 
about  this  meeting.  Cail  (615)  632-8<.XX3, 
Knoxvilie.  Tennessee.  Information  is 
also  avdilable  at  TVA's  Washington 
Office  1202)  245-0101. 

Dated:  September  )6, 1987. 
W.F.  Willis, 
Geneial  Munager. 
[PR  Doc.  87-21753  Filed  9-17-87;  9:15  am) 
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This    section    of    the    FEDERAL    REGISTER 
contains   editorial   corrections  of  previously 
published    Presidential.    Rule,    Proposed 
Rule,   and    Notice   documents   and   volumes 
of   the   Code   of   Federal   Regulations 
These   corrections   are   prepared   by   the 
Office   of   the   Federal    Register,    Agency 
prepared  corrections  are  issued  as  signed 
documents   and   appear   in   the   appropriate 
document   categories   elsewhere   m    tne 
issue 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Lasalocid  With  Melengestroi 
Acetate 

Correction 

In  rule  tincument  8:'-2i),503  beginning 
on  page  33803  in  the  issue  of  Tuesday, 


UM  I 


September  8, 1987,  make  the  following 
correction: 

On  page  33804,  in  the  first  column,  in 
the  second  complete  paragraph,  in  the 
third  line,  "2  CFR"  should  read  "21 
CFR 

BILLING  CODE  150S-01-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

(Docket  No.  87N-03031 

Drug  Export;  Abbott  HIV  Antigen  EIA 

Correction 

In  notice  document  87-20890  beginning 
on  page  34422  in  the  issue  of  Friday, 
September  11, 1987,  make  the  following 
corrections: 

1.  On  page  34422,  in  the  second 
column,  in  the  second  line  from  the 
bottom,  "Act  of  1987"  should  have  read 
"Act  of  1986." 


Federal    Rejjisler 
Vol  52,  No    182 
Monday,  September 


19B7 


2.  On  the  same  page,  m  she  third 
column,  in  the  last  line,  "to  the 
Commission"  should  have  read  "to  the 

Commissioner  " 


BILLING  CODE  1505-0  ID 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-010-07-4212-13:GP7-265j 

Realty  Action;  Exchange  of  Public  and 
Private  Lands  in  Lake  and  Harney 
Counties,  OR 

Correction 

In  notice  document  87-19730  beginning 
on  page  32353  in  the  issue  of  Thursdaw 
August  27, 1987,  make  the  following 
correction: 

On  page  32353,  m  the  third  column,  in 
the  sixth  line  of  the  document.  "T.  30  S." 
should  have  read  "T.  29  S." 

BlLLIMG  CODE    1505-01-0 


Monday 
September  21,  1987 
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DEPARTMENT  OF  AGRICULTURE 
Farmers  Home  Administration 
7CFRPart  1957 

Sale  of  Section  502  Rural  Housing 
Loans 

AGENCY:  Fdrmers  Home  Administration, 
USD  A. 

ACTION:  Final  rule;  guidelines. 

SUMMARY:  The  Farmers  Home 
Administration  (FmHA)  adds  a 
regulation  to  issue  guidelines  for  the 
protection  of  the  rights  of  borrowers 
whose  loans  are  sold  to  the  private 
sector  under  the  provisions  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1986,  Pub.  L.  99-509  (OBRA).  This  action 
is  necessary  as  these  guidelines  have 
been  incorporated  into  the  sale 
documents.  The  intended  effect  of  this 
action  is  to  notify  the  public  of  how 
FmHA  is  protecting  these  borrowers' 
rights- 
EFFECTIVE  DATE:  September  21,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Phil  Girard,  Senior  Loan  Specialist, 
Servicing  Branch.  Single  Family  Housing 
Servicing  and  Property  Management 
Division,  Farmers  H(ime  .'\dmmistration. 
L'SDA.  Room  ,5309.  South  Agriculture 
Building,  Washington,  DC  20250. 
telephone  (202)  382-1452. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  L'SDA 
procedures  in  Secretary's  Memorandum 
1512-1  which  implements  E.xecutive 
Order  12291  and  has  been  determined  to 
be  exempt  because  of  time  constraints 
in  complying  with  the  Omnibus  Budget 
Reconciliation  Act  of  1986. 

FmHA  is  providing  in  the  sale 
documents  that  servicing  of  loans  sold 
under  OBR.-X  will  be  accomplished 
substantially  in  conformity  with 
regulations  governing  section  502  rural 
housing  loans  held  and  serviced  by 
FmH.-\,  except  as  piovided  for  in  FmHA 
regulations.  Once  normal  servicing  has 
ended  because  action  to  collect  a  debt  is 
required,  or  property  is  acquired  on 
behalf  of  the  purchaser  which  is  to  be 
managed  and/or  sold,  the  purchasei  will 
lie  responsible  for  further  actions. 

During  a  transition  period,  FmHA  will 
be  subservicing.  by  contract  with  a 
Master  Servicer,  the  loans  which  are 
sold.  In  the  event  that  a  loan  sold  by 
FmH.\  is  found  after  the  sale  not  to  be 
le;.;aiiy  transferable.  FmHA  will,  during 
a  tvvti  year  period,  substitute  a  different 
loan.  Loans  subserviced  by  FmHA  will 
be  serviced  as  any  502  rural  housing 
loan,  except  that  certain  provisions  of 
FmHA  regulations  pertaining  to 
protecting  the  interests  of  the  mortgage 


holder  will  not  apply.  These  provisions 
include  those  dealing  with 
subordination  and  management  and  sale 
of  acquired  security  property.  In 
addition,  due  to  the  possible  adverse  tax 
consequences  to  the  purchaser  of  the 
loans,  the  regulations  governing 
assumptions  of  mortgages  will  not 
apply,  though  FmHA  will  give  a  priority 
to  purchasers  eligible  for  a  section  502 
loan. 

Since  these  loans  are  being  sold  to  the 
private  sector,  they  will  no  longer  be 
subject  to  the  graduation  requirement. 

Prior  to  the  transfer  of  subservicing  to 
the  private  sector,  FmHA  will  publish 
further  guidelines,  after  notice  and 
comment,  establishing  the  procedural 
parameters  for  such  private  sector 
subservicers. 

It  is  the  policy  of  this  Department  to 
publish  for  comment,  rules  relating  to 
public  property,  loans,  grants,  benefits, 
or  contracts,  notwithstanding  the 
exemption  in  5  U,S.C.  553  with  respect 
to  such  rules.  This  action,  however,  is 
not  published  for  proposed  rulemaking 
because  it  is  impractical  to  do  so 
because  Congress  mandated  these 
guidelines  be  issued  for  the  loan  sale 
which,  by  law,  must  be  completed  by 
September  30, 1987,  Until  the  structure 
of  the  entity  purchasing  the  loans  was 
firmly  established,  it  was  impossible  to 
determine  which  FmHA  regulations 
could  not  be  translated  into  the  private 
sector.  The  terms  of  the  sale  are  still 
evolving,  the  nature  of  and  limits  on  the 
purchasing  entity  have  only  recently 
been  finalized. 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940, 
Subpart  G,  Environmental  Program.  It  is 
the  determination  of  FmHA  that  the 
proposed  action  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  human 
environment  and  in  accordance  with  the 
National  Environment  Policy  Act  of 
1969,  Pub.  L.  91-190,  an  Environment 
Impact  Statement  is  not  required. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  7  CFR  Part  3015,  Subpart  V 
(48  FR  29115,  June  24, 1983)  and  FmHA 
Instruction  1940-),  Intergovernmental 
Review  of  Fanners  Home 
Administration  Programs  and  Activities 
(December  23, 1983).  The  Catalog  of 
Federal  Domestic  Assistance  title  and 
number  is  section  502  Rural  Housing 
Loans,  10,410, 

List  of  Subjects  In  7  CFR  Part  1957 

Account  servicing.  Interest  credit. 
Loan  programs — housing  and 


community  development.  Mortgages, 
Rural  housing. 

Accordingly,  7  CFR  Chapter  XVIII  is 
amended  by  adding  Part  1957  consisting 
of  Subpart  A  to  read  as  follows: 

PART  1957— ASSET  SALES 

Subpart  A— Rural  Housing  Asset  Sales 

Sec. 

1957.1  General.  I 

1957.2  Transfer  with  assumption. 
195". 3     Security  servicing. 

1957.4  Graduation. 

1957.5  Assignment  of  interest. 
1957  &-1957.50     |Reser%ed| 

Authority:  Pub  L.  99-509.  sec.  20m(h)[l). 

Subpart  A— Rural  Housing  Asset  Sales 

§  1957.1    General      ' 

Pursuant  to  the  Omnibus  Budget 
Reconciliation  Act  of  1986  (OBRA).  the 
Farmers  Home  Administration  is  selling 
certain  of  the  loans  it  has  made  under 
section  502  of  the  Housing  Act  of  1949  to 
the  Rural  Housing  Trust.  1987-1.  The 
sale  is  without  recourse  to  FmHA  except 
for  certain  provisions  in  an  insurance 
contract  providing  for  FmHA's  payment 
of  interest  credit  amounts  and  to 
compensate  for  future  cash  flow  changes 
due  to  revised  borrowers  rights.  After 
these  loans  are  sold,  FmHA  would 
normally  not  be  responsible  for  seeing 
that  the  terms  of  the  mortgages  were 
enforced  and  that  borrowers  were  given 
the  rights  to  which  they  may  be  entitled. 
OBRA  provides  that  the  Secretary  of 
Agriculture  establish  guidelines  for  the 
sale  of  loans  which  guidelines  shall 
include  the  kind  of  protections  to  be 
provided  to  borrowers.  These  guidelines 
to  protect  borrowers'  rights  have  been 
incorporated  into  the  sale  documents. 
The  Trust  has  agreed  to  service  the 
loans  in  accordance  with  FmHA 
regulations  as  provided  for  in  these 


guidelines. 


I 


§  1957.2    Transfer  With  assumption. 

Regulations  governing  transfers  and 
assumptions  will  not  apply  to  these 
loans.  Applicants  to  purchase  property 
securing  a  sold  loan  who  are  eligible  for 
a  section  502  loan  will  be  given  the  same 
priority  under  §  1944.26(b)  as  a 
transferee  of  a  section  502  loan  if  the 
property  is  then  suitable  for  the 
program.  I 

§  1957.3     Security  servicing. 

Various  regulations  relating  to 
security  servicing  (i.e..  not  borrower 
rights  servicing)  which  are  intended  to 
protect  the  security  interests  of  the 
mortgage  holder  and/or  to  maximize  its 
return  on  acquired  security  property  do 
not  apply  to  properties  securing  loans 


UM  I 
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which  have  been  sold  to  the  public 
under  OBRA.  These  include  reguhuions 
governing  subordination  of  hens, 
management  of  acquired  propert\  and 
the  sale  of  acquired  property. 

§  1957.4    Graduation. 

Borrowers  will  not  be  riquircd  to 
graduate  to  other  creciit 


§  1957.5    Assignment  of  interest. 

FmH.A  will  have  assigned  all  of  its 
interest  under  the  mortgages  to  the 
Trust.  All  rights  and  obligations  of  the 
Government  will  have  been  assigned  to 
the  Trust,  except  that  the  right  to 
recapture  of  pre\  lously  granted  interest 
credit  has  been  retained  by  the 
Gt.vf  rnment  with  collection  of  same  to 


be  accomplished  by  the  Trustee  through 

the  Master  Srr\:rr'- 

§§^  1957.6-1957.50  !  Reserved  i 

Dale:  September  18.  19o" 
Richard  E   !  \  ng, 
Secre/u.i  ^f:  Agriculture. 
[FR  Doc.  87-21861  Filed  9-ia-87;  10.32  am] 
b;.,.:sc  code   :,i''~c--i/ 
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5699 34197 

5700 34 1 99 

5701 34761 

Executtve  Orders: 
8248  (Amended  by 

EO  12608)  34617 

8512  (Amended  by 

EO  12608)  34617 

8744  (Revoked  by 

EO  12608)  346:7 

9094  (Amended  by 

EO  12608)   34617 

9830  (Amended  by 

EO  12608)   34617 

9979  (Amended  by 

EO  126081   34617 

10269  (Amended  by 

EO  12608)  34617 

10484  (Amended  by 

EO  12606) 34617 

10499  (Amerxled  biy 

EO  12606)  34617 

10521  (Amended  by 

EO  12608)  '  34.617 

10530  (Amended  by 

EO  12608) 34617 

10582  (Amended  by 

EO  12608)  346-' 7 

10608  (Amended  by 

EO  12608) 34617 

10624  (Amended  by 

EO  12608) 34617 

10786  (Amended  by 

EO  12608) 34617 

10797  (Amended  by 

EO  12608) 34617 

10840  (Amended  by 

EO  12608),.- 34617 

10841  (Amended  by 

EO  12608)    34617 

10880  (RevoKed  by 

EO  12608) 34517 

10903  (Amended  by 

EO  12608) 346'7 

10909  (Amended  by 

EO  12608)  34617 

11012  (Amended  by 

EO  12608) 54617 

11023  (Amended  by 

EO  12608)  34617 

11030  (Amended  by 

EO  12608)  34617 

1 1034  (Amended  by 

EO  12608) 34617 

1 1044  (Amended  by 


EO  12608)  .  .. 

34617 

11047  (Amended  by 

EO  12608) 

34617 

11060  (Amended  by 

EO  12608) 

.  34617 

11077  (Amended  by 

EO  12608) 

34617 

11079  (Amended  by 

EO  12608)  . 

34617 

11 140  (Amended  by 

EO  12608) 

...34617 

11157  (Amended  by 

EO  12608) 

34617 

11377  (Revoked  by 

EO  12608) 

34617 

11390  (Amended  bv 

EO  12608) 

346-7 

1 1440  (Amenaed  by 

EO  12608) 

34617 

1 1467  (Amendea  Dy 

EO  12608) 

346-7 

1 1480  (Amended  bv 

EO  12608) 

34617 

1 1490  (Arryendeo  bv 

EO  12608;     .     . 

34617 

11561  (Amended  bv 

EO  12608) 

346-7 

'  1580  (Amended  by 

EO  12608) 

-.    34617 

■'  1583  (A.mended  by 

EO  12608) 

34617 

•:i609  (Amended  by 

EO  12608)  

34617 

11623  (Amended  Dy 

EO  12608) 

34617 

11644  (Amended  by 

EO  12608, 

34617 

11687  (Amended  by 

EO  12608)         .  .  .  . 

.  34617 

11747  (Amended  by 

EO  12608) 

34617 

1 1  755  (Amended  by 

EO  12608) 

-  34617 

1 1758  (Amended  by 

EO  12608) 

34617 

1-776  (Amended  by 

EO  12608) 

j46'7 

nSOO  (Amended  by 

EO  12608)  

34617 

1 1845  (Amended  by 

EO  12608)  .  .     .  . 

34617 

M680  (Amended  by 

EO  12608) 

34-617 

11899  (Amended  by 

EO  126081 

34617 

•  1911  (Revokea  by 

EO  12608) 

34617 

•1990  (Amended  D, 

EO  12606) 

54617 

12034  (RevoKea  by 

EO  126081 

34617 

12048  (Amenoea  D> 

EO  126081 

54617 
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120J9  (Anr.erded  by 

EO  12608)    .  34617 

12086  (Amended  by 

EO  12608)    -     .  34617 

12101  (Amended  by 

EO  12606)    34617 

12136  (Amended  by 

EO  12608) 34617 

12146  (Appended  by 

EO  12608)  .  34617 

12154  (Amended  by 

EO  12608)  34617 

12 '63  (Amended  by 

EO  12608)    34617 

12 '96  (Amended  by 

EO  12608) 34617 

12208  (Amended  by 

EO  12608)  ,        34617 
12295  (Revoked  by 

EO  12608) 34617 

12322  (Amended  by 

EO  12608) 34617 

12328  (Amended  by 

EO  12608) 34617 

12426  (Revoked  by 

EO  12608) 34617 

12606 34188 

12607 34190 

12608 34617 

Administrative  Orders: 

Memorandums. 

August  27,  1987 33397 

5CFR 

752 34623 

890 34625 

930 34201 

Proposed  Rules: 

551.       34657 

7CFR 

2 33571 

12 351 94 

27 3521 5 

28 35215 

61 35215 

272 35221 

277 _ 35221 

301 32907,  33218.  35059 

35350 

418 34626 

419 34627 

427 34623 

429 34629 

439 34630 

725 35227 

726 35227 

905 33217 

910 33224.  33572.  34631, 

35395 

1004 34763 

1079 3391 5 

1 137 35395 

1250 33903 

1957 35518 

Proposed  Rules: 

210 32930 

226 35105 

245 33834 

246 35264 

301 35105 

401 34658-34667.  34671 

34673.  34809,  35266 

413 33941 

420 34670 

421 34674 


423 .32931 

424 35269 

431 32932 

432 33942 

438 34675 

448 35270 

724 33943 

945 33833 

981 34676 

1068 33943 

1136 32933 

1139 32933 

1942 32933 

1951 32933.32935 

1955 32933 

1965 32935 

8CFR 

204 33797 

245 34764 

Proposed  Rules: 

1  .35271 

9CFR  I 

78 33798.34207 

91 33573 

92 35230 

93 35350 

94 33800 

99 35350 

166 34208 

Proposed  Rules: 

85 34391 

92 34456,  35271 

94 34677 

10CFR  I 

20 33916 

50 34884 

456 34138 

458 34138 

961 35356 

Proposed  Rules: 

50 34223 

73 33420 

600 _  351 1 1 

12CFR  I 

303 '35396 

308 „  35396 

310 34208 

346 34209 

522 33399 

563 33399 

592 33399 

700 34891 

705 34981 

706 35060 

790 35231 

Proposed  Rules; 

Ch  V 33595 

226 33596,34811 

13CFR 

101 .35411 

105 34895 

Proposed  Rules: 

107 33598 

14CFR 

21 34744 

23 34744 

36 34744 

39 32912,  32913,33224, 

33227,33228,33917  33918, 


UM  I 


34631,  34632.  34896.  34899. 
35232,35233 

43 34096,  35234 

45 34096,  35234 

71 32914,  32915.  33680, 

33919,  34210,  34457,  34900, 
34901,35388 

73 35234,  35235 

75 35235,  35236 

91 34096,  34744.  35234 

95 34374 

97 34902 

135 34744 

234 34056.  34077 

255 34056 

Proposed  Rules: 

Ch.  1 35272 

21 33246 

23 33246 

39 32937.  33947-33952 

34225-34228.35273 

71 34230,34606,  34682, 

34683 

91 35052 

217 34889 

241 34889 

15CFR 

372 34211 

373 33919 

374 3421 2 

375 34212 

399 33919,34213 

Proposed  Rules: 

806 34685 

971 34748 

16CFR 

5 34764 

13 33921,  34213,  34766, 

35412.35413 
455 34769 

17CFR 

1 34633 

202 33796 

Proposed  Rules: 

1 33680 

200 35115 

18CFR 

11 33801 

Proposed  Rules: 

2 33756,  33766 

154 35117 

157 35117 

260 35117 

284 33756,  33766,  35117 

1301 34343 

19CFR 

101 35062 

Proposed  Rules: 

113       35274 

20CFR 

404 33316,  33921 

416 33921,34772.  35187 

602 33520.34343 

Proposed  Rules: 

416 34813 

21  CFR 

10 35063 

58 33768 

81 33573 


177 32916,  33574,  33802 

178 33929,  34047 

193 34903 

310 34047 

331 33576 

341 34047 

369 „ 34047 

510 32917 

520 34637 

540 32917 

553 33803,  33930.  35518 

561 34903 

872 34456 

886 33346 

888 33686 

Proposed  Rules: 

133 35426,35435 

189 33952 

352 33598 

872  34047,  34343 

886 33366 

888 33714 


23  CFR 

658 

752 

Proposed  Rv^'es 

1204 

1205 


35064 
34638 

33422 
,33422 


24  CFR 

17 

201  

203 

215 

232 


35413 

33404,34903 

33680.  34903 

34108 

35067 

234 33680.  33804.  34903 

235 35067 

236 34108 

813  34108 

882  34108 

888  34118,  34904 

912  34108 

913  34108 

25  CFR 

Proposed  Rules: 

38.         33382 

26  CFR 

1... 33577  33808.33930. 

35414 

31  i 33581  34354 

4ll 33583 

48 34344 

301  34354 

602  33583,  34354 

Proposed  Rules: 

1  33427  33836  34230. 

34392.  34580.  35278. 
35438.35447 

5n 33953 

31  i 34230.  34358 

4lJ. 33602 

55 33953 

301 34230.  34358 

602 34358.  35278 

27  CFR 

47 34381 

Proposed  Rules: 

4..„ 33603 

5..* 33603 

7..^ 33603 

9..i 34924.  34927 
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III 


28CFR 

2 33407,  33408 

16 33229.  34214 

51 33409 

Proposed  Rules: 

2 33431.  33433,  34392 

20 34242 

50 34242 

541 34343 

29  CFR 

697 35415 

1601 34215 

1625 33809 

1910 34460 

1952 34381.  35068 

2619 34773 

2676 34774 

Proposed  Rules: 

505 35447 

2550 33508 

2616 33318 

2617 33318 

30  CFR 

46 33234 

47 33234 

Proposed  Rules; 

57 33956 

202 33247,  35451 

203 33247,  35451 

206 33247,  35451 

207 33247,  35451 

210 33247,  35451 

241 33247,  35451 

750 34394 

842 34050 

843 34050 

901 34929 

916 34930 

91 7 34932 

931 33956 

31  CFR 

'6 35071 

32  CFR 

59 34215 

165 34639 

199 32992,  34775 

368 35417 

706 35237 

728 33718 

33  CFR 

3  3J809 

67 33809 

80 33809 

1 00 33809 

110 33809 

117 33812 

147 33809 

150 33809 

161 33585,  33809 

162 33809 

165 33809.  34905,  35080 

166 33587,  33809 

167 33587.  33809 

1 77 33809 

207 34775 

Proposed  Rules: 

110 ..  34815 

117 33434,  33836,  34686 

162 34933 

165 33435,  33436,  34687 


34816 
241    34934 

34  CFR 

326 34368 

602 33908 

603 33908 

36  CFR 

1 35238 

2 35238 

5 35238 

7 34776.  34^77 

701 34383 

903 34384 

1220 34134 

1228 34134 

Proposed  Rules: 

251     33837.33839 

404 33957 

1 1 90 34955 

37  CFR 

Proposed  Rules: 

1  34080 

38  CFR 

3 34906 

21 35240 

36 34217.  34910 

Proposed  Rules: 

13 33248 

39  CFR 

10 33409 

111 34778 

Proposed  Rules: 

20 34816 

111 34243 

40  CFR 

52 32918,  33590.  33592 

33933,34384.  35081 
60 33316,  33934,  34639 

34868,  35083-35091 

61 35084-35092 

136 33542 

180 33236.  33238,  33903, 

33935.34910-34913 

228 34218 

270 23936.34779 

305 33812 

306 33812 

795 32990 

798 34654 

799 32990 

Proposed  Rules: 

22  33960 

24 33960 

50 34243 

52 33250.  33252,  33437, 

33840. 34243.  35279 

62 33605 

80 33438 

86 33438,  33560 

133 35210 

136 33547 

1 60 33903,  34343 

261 33439,  35279 

271 35452 

300 33446 

600 33438 

721 33606 

761  33680,  35350 

42  CFR 

36  35044 


405 33034,  35350 

412 33034,  33168,  35350 

413   ...32920,33034.35350 

466         33034,  35350 

Proposed  Rules 

59 33209 

405 34244 

410 34244 


.34456 


.33239 
.32990 

33239 


43  CFR 

280C 

Public  Land  Orde.-s; 

6649  (cor-eciea  by 

PLO  6657) 

6653   

6657 
Proposed  Rules. 

2620 35119 

3160    33247.35451 

44  CFR 

5 33410 

59 33410 

60 334 1 0 

64 35241 

361 33814 

Proposed  Ruies 

5  33960 

45  CFR 

74 33239 

Proposed  Rules 

95  35454 

205 35454 

233 34343 

302 34689 

303 34689 

305 34689 

307 35454 

46  CFR 

581  33936 

Proposed  Rules: 

25  33448 

38 33841 

54 33841 

98 33841 

151 33841 

47  CFR 

36 .'32922 

67 32922 

73 33240-33243,  33593, 

34781.34914 

76 32923 

80 35243.35246 

Proposed  Rules 

Ch.  1 33962 

36 32937 

63 „ 34818 

67 32937 

73 33253-33256,33609, 

33610,34259,34260 
34818 

80 3361 0 

90  35281 

48  CFR 

202 34781 

203 34386,  3478 1 

204 34781 

205 34781 

206 34781 

207 34781 

208 33411.  34781.  34866 


209 

343S6 

210 

34781 

213 

214 

..33413.  34781 
34781 

215 

34781 

217 

222 

..33415.34781 
34781 

225 

..  .     34781 

233 

34781 

244 

34781 

245 

34781 

252 

253 

..34386,  34781 
33413 

507 

35092 

519 

34387 

552 „ 

35092 

553 

34387 

571 

33416 

1801 

34790 

1802 

34790 

1803 

34790 

1804 

34790 

1805 

34790 

1810 

„  34790 

1812. 

34790 

1813 

34790 

1815 

34790 

1816 

, 34790 

1822 

34790 

1823.. 

, 34  790 

1832 

, 34790 

1842 

, 34790 

1845 

, 34790 

1847 

, 34790 

1852 

, 34790 

1870 

34  790 

2801 

34389 

2806 

, 34389 

2808 

34389 

2809 

34589 

2827 

34389 

2834 

, 34389 

2852 

34389 

Proposed  Rules: 

Ch.  53 

34692 

31 

35191 

209 

33450 

225 

33450 

252 

33450 

49  CPR 

192 

32924 

383 

„ 32925 

543 

33821 

571 

1181 

..33416.  34654 
33418 

1207 

33418 

1244 _ 

33418 

1249 

33418 

1313 

33419 

Proposed  Rules: 
171 

35464 

172 33611 

.  33906  35464 

173 

174 

175 

176 

177 

178 

179 

1002 

.33906.35464 
.33906,  35464 
.33906.  35464 
.33906.  55464 
.33906.35464 
.33906.  35464 
.33906,  35464 
34818 

1039 

33257 

50  CFR 

17 32926.  34914,  35034, 

35366 


1 


IV 
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20 35248 

285. 34656 

301 3383 1 

611 33593 

642 33594 

651 35093 

653 34918 

661 33244,  34807,  35263 

663 „ 33593 

672 „ 35424 

675 33245,  34656 

Proposed  Ri4es: 

1  ^      32939.  33849,  33850. 

33980  34396  34966, 35282 

611  32942 

644 35119 

650 35464 

675 32942 


LIST  OF  PUBLIC  LAWS 

Note:  No  pubir:  b.i^s  Anich 

have  become  iaw  ^ere 

fecetved  by  tne  Offii;e  of  the 

Federal  Peqisier  '.o'  mciusion 

in  today  S  List  of  PudHc 

Laws. 

Last  ijst  .Xujjusi  31,  1987 


1987 


UM  I 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  prices,  and 
revision  dates. 

An  astensk  (")  precedes  each  entry  that  has  been  issued  sirx;e  last 
week  and  which  is  now  available  tor  sale  at  the  Government  Printing 
Office. 

New  units  issued  dunng  the  week  are  announced  on  the  bacx  covee  of 
the  daify  Federal  Register  as  they  become  available 
A  ctiecklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  is  revised  monthly. 

The  annua)  rate  for  subscription  to  all  revised  volumes  is  S595  00 
dorriestic,  $148.75  additional  for  foretgn  mailing 
Order  from  Superintendent  of  Documents,  Government  Prmtinq  Office, 
Washington,  DC  20402.  Charge  orders  (VISA,  MasterCard,  CHOICE, 
or  GPO  Deposit  Acxount)  may  be  telephoned  to  the  GPO  order  desk 
at  (202)  783-3238  from  8:00  am  to  4:00  p  m  eastern  time,  Monday- 
Friday  (except  holidays) 

Title  Price        Revision  Date 

1, 2  (2  Reserved)  $9  00  Jan.  1,  1987 

3  (1986  Compilation  ond  Parts  100  orKf  101)  1100         'Jon.  1,1987 

4  14.00  Jon    1,  1987 

5  Parts: 

l-tl99 25  00  Jon    1,  1987 

1200-£nd,  6  (6  Reserved) 9  50  Jon    1.  1987 

7  Parts: 

0-45 25  00  Jon    1,  1987 

46-51 16.00  Jan    1,  1987 

52 23.00  Jon    1,  1987 

53-209 18.00  Jon    1,  1987 

210-299 22  00  Jon    1,  1987 

300-399 10  00  Jon    1,  1987 

*00-699 15  00  Jon.  1,  1987 

700-899 22.00  Jon.  1,  1987 

900-999 26.00  Jon.  1,  1987 

1000-1059 15.00  Jon.  1,  1987 

1060-1119 13.00  Jon.  1,  1987 

1120-1199 „ 11.00  Jon.  1,  1987 

1200-1499 18.00  Jon    1,  1987 

1500-1899 9.50  >an    1.  1987 

1900-1944 25.00  Jon    1,  1987 

1945-^ 26.00  Jon    1    1987 

8  9  50  Jon    1,  1987 

9  Parts: 

1-199 18  00  Jot    1.  1987 

200-tnd 16  00  Jon.  1.  1987 

10  Parts: 

0-199 29.00  Jon.  1.  1987 

200-399 13.00  Jon  1,  19B7 

400-499 14.00  Jon.  1,  1987 

500-€nd 24  00  Jon.  1,  1987 

11  7  00  Jon  1,  1986 


12  Parts: 

1-199 11  00  Jon 

200-299  27  00  Jew 

300-499 13  00  Jon 

500-End 27.00  Jon 

13  19.00  Jon 

14  Parts: 

1-59 21  00  Jen 

60-139 19.00  Jon 

140-199 9.50  Jon 

200-1199 19.00  Jon 

1 200-€nd 1 1 .00  Jon. 

15  Parts: 

0-299 10  00  Jor 

300-399 20  00  Jan 

400-End   14  00  Jon 


1987 
1987 
1987 
1987 
1987 

1987 
1987 
1987 
1987 
1987 

1987 
1987 

1967 


Title  Price 

16  Parts: 

0-149       „ 12  00 

150-999  13  OC 

1000-End  15  0.: 

17  Parts: 

1-199       ; „ 14  00 

200-239  -4  00 

240-Bnd _ „ i;  X) 

18  Parts: 

1-149      15  00 

150-279 „ 14  K 

280-399 _ ^  3  00 

400-End e  50 

19  Parts: 

1-199 27  OC 

200-tnd   „ 5  50 

20  Parts: 

1-399      1;  00 

400-499 23  00 

500-End  24  00 

21  Parts; 

1-99        12  00 

100-169  14  OCi 

170-199 „ 16  00 

200-299 5  50 

300-499 26  00 

500-599 2 "  00 

600-799  7  OC 

800-1299 13  00 

1300-End  6  00 

22  Parts: 

1-299 19  00 

300-End „ 13  00 

23  16  00 

24  Parts: 

0-199  14  00 

200-499 26  00 

500-699 _ 9  OC' 

700-1699 18  00 

1 700-End 1 2  00 

25  24  00 

26  Parts: 

§§  10-1  60 :  12  00 

§§  1  61-1  169 22  00 

§  §  1  170- 1  300 „ 1 7  00 

§§  1  301-1  400 14  00 

§§  1  401-1  500 21  00 

§^  1,501-1.640 15  00 

5§  1  641-1.850 17  00 

§§  1  851-1  1000      _ 27.00 

§§  1.1001-1  1400 16.00 

§i  1.1401-b>d 20  00 

2-29 „ 2000 

30-39   13  00 

40-49     II  00 

50-299     14  00 

300-499 „ 1 5  00 

500-599 8  00 

600-End   6  00 

27  Parts: 

1-199       21  OC 

200-E''d     „ „ 13  00 

28  :i  00 

29  Parts: 

0-99        16  00 

100^99  7  00 

500-899  24  00 

900- 1 899 10  00 

1900-1910 27  00 

1 9 1 1  - 1925 6  50 


Revision 

Date 

jon  1. 

1967 

Jan  1 

1967 

13-   1 

19E7 

A^  1 

1967 

Apr  1 

1967 

Apr  1 

1987 

Apr  I 

1967 

Apr  1 

1967 

Apr  1 

1967 

Apr  1 

1967 

Apr  1 

1987 

Ar^  1 

1987 

Apr  1 

1987 

Apr  1 

1987 

Ap'  1 

1987 

Apr  1 

19E7 

Apr  1 

1987 

Apr  1 

1987 

Apr  1 

1987 

Apr  1 

1987 

Apr  1 

1987 

Apr.  1 

1987 

Apr  1 

1967 

Apr  1 

1967 

Apr.  1 

1987 

Apr  1 

1987 

Apr  1 

1987 

Apr  1 

1967 

Apr  1 

1967 

Apr  1 

1987 

Apr  1 

1987 
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See  also  Fish  and  Wildlife  Service;  Indian  Affairs  Bureau; 
Land  Management  Bureau;  Minerals  Management 
Service:  National  Park  Service 

RULES 

Hearings  and  appeals  procedures: 
Indian  probate  proceedings — 
Hearing  transcripts;  correction,  35557 

International  Trade  Administration 

RULES 

Export  licensing; 
Commodity  control  list — 

Controllable  pitch  propellers.  35538 

Interstate  Commerce  Commission 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Burlington  Northern  Railroad  Co.  et  al.,  35596 
Oil  Creek  Railway  Historical  Society,  Inc..  et  al,  35596 

Justice  Department  I 

Sep  also  .\.'".titrust  Division  I 

RULES  I 

Independent  Counsel  Offices; 
Jurisdiction  in  re  Franklyn  C.  Nofziger,  35543 


Labor  Department 

See  also  Employment  and  Training  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 

35597 
Committees;  establishment,  renewals,  terminations,  etc.: 
Employee  Welfare  and  Pension  Benefit  Plans  Advisory 
Council.  35590 
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Land  Management  Bureau 

NOTICES 

Closure  of  public  lands: 

Oregon,  35589 
Environmental  statements;  availability,  etc  : 

Coal  preference  right  lease  application — 
Alabama;  correction,  35589 
Meetings: 

Salt  Lake  District  Multiple  Use  Advisorj-  Council.  355W 
Motor  vehicles:  off-road  vehicle  designations: 

California.  35589 
Oil  and  gas  leases: 

North  Dakota.  35590 
Opening  of  public  lands: 

Nevada.  35590.  35591 
(2  documents) 
Realty  actions:  sales,  leases,  etc.: 

Montana,  35591 
Resource  management  plans,  etc.: 

Safford  District  Resource  Area,  AZ,  35591 
Survey  plat  filings: 

Montana.  35592 
Withdrawal  and  reservation  of  lands: 

Utah.  35592 

Minerals  Management  Service 

PROPOSED  RULES 

Outer  Continental  Shelf;  oil,  gas,  and  sulphur  operations: 
Documents  incorporated  by  reference:  list  update,  35559 

NOTICES 

Committees:  establishment,  renewals,  terminations,  etc.: 
Royalty  Management  Advisory  Committee.  35594 

Outer  Continental  Shelf;  development  operations 
coordination; 
Amoco  Production  Co.,  35594 
Shell  Offshore  Lnc,  35595 

National  Aeronautics  and  Space  Administration 

RULES 

Federal  Acquisition  Regulation  (FAR): 

Cost  accounting  standards,  etc.,  35612 
Organization,  functions,  and  authority  delegations: 

Director,  Industrial  Relations  Office,  3553a 
NOTICES 

Agency  information  collection  activities  under  ONfB  review 

35601.  35602 

(5  documents) 
Meetings: 
Advisory  Counc.l,  35602 

National  Institute  for  Occupational  Safety  and  Health 

See  Centers  for  Disease  Control 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Permits: 
Endangered  and  threatened  species,  35564 

National  Park  Service 

NOTICES 

National  Register  of  Historic  Places: 
Pending  nominations — 
Connecticut  et  al..  35595 
.Native  American  relationships  policy,  35674 


Nuclear  Regulatory  Commission 

NOTICES 

Corr.mercial  mixed  low-level  radioactive  and  hazardous 
waste  disposal  facilities:  conceptual  design  approach; 
guidance  document  availability,  35604 

Environmental  statements:  availability,  etc.: 

Boston  Edison  Co..  35603 
Meetings: 

Reactor  Safeguarcis  .Advisory  Committee 
Proposed  sched.ile,  35603 
Meetings;  Sunshine  .Act.  35606 

Office  Of  United  States  Trade  Representative 

See  Trade  Representative.  Office  of  U.-.itE-d  States 

Presidential  Commission  on  the  Human 
Immunodeficiency  Virus  Epidemic 

NOTICES 

Meetings.  55604 

Presidential  Documents 

PROCLAMATIONS 

Special  observances: 
Employ  the  Handicapped  Week,  National  (Proc.  5702), 

35523 
School  Yearbook  Week,  National  (FYoc.  5703),  35525 
Year  of  Friendship  with  Finland,  National  (Proc.  5704), 

35527 

Public  Health  Service 

See  Alcohol,  Drag  Abuse,  and  .Mental  Health 

Administration:  Centers  for  Disease  Control;  Food  and 

Drug  Administration 

Securities  and  Exchange  Commission 

NOTICES 

Meetings:  Sunshine  Act.  35609 
App.'jcatjons.  heani.gs,  determinations,  etc.: 
Anchor  Hocking  Corp.,  35605 

Trade  Representative,  Office  of  United  States 

NOTICES 

Generalized  System  cf  Preferences: 

Articles  eligible  for  duty-free  treatment,  etc.,  35605 
Meetings: 

Investment  Polic>  ,Ad\:sury  Committee  and  Trade 
Negotidtior.s  .Advisory  Committee.  35606 

Transportation  Department 

See  Federal  Highway  Administration;  Urban  Mass 
Transportation  Administration 

Treasury  Department 

See  c:so  Foreign  .Assets  Control  Office 

RULES 

Currency  and  foreign  transactions;  financial  reporting  and 
recordkeeping;  Bank  Secrecy  Act:  implementation: 
Administrative  ruling  s\stem.  35544 
Data  disclosure.  35545 

PROPOSED  RULES 

Currency  and  foreigr  transactions:  financial  reporting  and 
recordkeeping;  Dank  Secrecy  Act:  implementation: 
Postal  money  orders  exceeding  S10,000.  35562 

Urban  Mass  Transportation  Administration 

NOTICES 

Grants:  L'MT.A  sectioins  3  and  9  obligations: 
Metropolitan  Atlanta  Rapid  Transit  Authoritv.  G.A   3,=.*V6 


Veterans  Administration 

PROPOSED  RULES 

Disabilities  rating  schedule: 

Diplopia  (double  vision)  evaluHtions 
Correction,  35610 

NOTICES 

Committees;  estdblishmcnt.  renewals,  termindi^on^   e'r 
Former  Prisoners  of  War  Advisorv  Ci)m.mntee,  y.&V 


Separate  Parts  In  This  Issue 


Part 


Department  of  Defense;  GenerEil  Services  Administration; 
National  Aeronautics  and  Space  Administration,  35612 

Part  III  I 

Department  of  the  Interior,  National  Parlv  Service,  35674 
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Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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The  President 


35523 


Presidential  Documents 


Proclamation  5702  of  September  17.  1987 

National  Employ  the  Handicapped  Week,  1987 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

The  American  people  are  becoming  more  and  more  aware  of  the  great 
potential  of  citizens  with  disabilities.  We  are  also  realizing  that  providing 
equal  employment  opponunr.^es  to  handicapped  individuals  is  both  the  right 
thing  to  do  and  a  matter  of  econornu:  romimon  sense  and  necessitv. 

Competitive  reality  is  causing  business.  industr\,  and  organized  labor  to  urpe 
complete  integration  of  the  disabled  into  the  job  market.  Federal.  State,  and 
local  governments  have  also  provided  significant  opportunities  for  these  men 
and  women.  They  are  filling  critical  gaps  in  the  work  force  and  contributing  to 
productivity,  because  the  demiands  placed  on  America's  labor  resources  have 
changed;  because  medical  and  technological  developments  are  opening  doors: 
and.  most  of  all,  because  these  Americans  continue  to  pro\e  that  they  can 
perform  effectively  on  the  job. 

The  Congress,  by  Joint  Resolution  approved  August  11.  1945,  as  amended  (36 
U.S,C.  155),  has  called  for  the  designation  of  the  first  full  week  in  October  of 
each  year  as  "Xational  Em.ploy  the  Handicapped  Week,"  This  special  week  is 
a  time  for  all  Americans  to  join  together  to  renew  their  dedication  to  meeting 
the  goal  of  full  opportunities  for  handicapped  people. 

NOW.  THEREFORE.  1.  RONALD  REAGA.W  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  beginning  October  4,  1987,  as  National 
Employ  the  Handicapped  Week,  I  urge  all  governors,  mayors,  other  public 
officials,  leaders  in  business  and  labor,  and  private  citizens  to  help  meet  the 
challenge  of  ensuring  equal  employment  opportunities  and  full  citizenship 
rights  and  privileges  for  disabled  Americans, 

I.\  WITNESS  WTiEREOF,  I  have  hereunto  set  my  hand  this  seventeenth  day  of 
September.  :n  the  >(  <ir  of  our  Lord  nineteen  hundred  and  eighty-seven,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
twelfth. 


|TR  Doc.  87-21970 
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Presidential  Documents 


Proclamation  5703  of  September  17.  1987 
National  School  Yearbook  Week,  1987 


By  the  President  of  the  United  States  of  .•\merica 
A  Proclamation 

School  yearbooks  not  only  chronicle  educational  n(h:e\rment  and  school 
tradition  but  are  a  part  of  them  For  nearly  two  centcrus  A-.iicr;..-  students 
have  produced  yearbooks  to  commemorate  the  accom,p:isnm;cr.is  cf  '.he  school 
year  and  to  compose  a  lasting  record,  wntten  and  pictorial,  of  campus, 
classmates,  tear;hers.  and  school  staff. 

In  later  years,  alummi  treasure  their  yearbooks  for  the  memories  they  hold  of 
times  gone  by  and  friends  of  long  ago.  The  students  who  compile  yearbooks 
likewise  treasure  all  that  the  experience  can  teach  them  about  'eamworK  and 
about  writing,  the  graphic  arts,  and  business  skills.  The  practical  cooperation 
and  specialization  that  students  learn  m  yearbook  production  stand  them  m 
good  stead  when  they  enter  college  or  pursue  other  opportunities 

The  Congress,  by  Public  Law  100-10,5,  has  designated  the  w(h-k  btymn'ng 
October  4.  1987,  as  "National  School  Yearbook  Week."  and  has  authorized 
and  requested  the  President  to  issue  a  proclamation  in  observance  of  this 
event, 

NOW,  THEREFORE,  I.  RONAU3  RKAGAN,  President  uf  the  Tnited  St.tes  of 
America,  do  hereby  proclaim  the  week  beginning  October  4.  1987,  as  National 
School  Yearbook  W'eek,  I  call  upon  all  Americans  to  observe  this  week  with 
appropriate  ceremonies  and  activities. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  m\  hand  this  seventeenth  da\  of 
September,  in  the  year  of  our  Lord  nineteen  hundred  and  eightv-seven,  and  of 
the  Independence  of  the  United  States  cf  Am.erica  the  two  hundred  and 
twelfth. 


|FR  Doc.  87-21971 
Filed  0-21-67;  8;54  am) 
Billing  code  3195-01-M 
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Prssidentlal  Documents 


Proclamation  5704  of  September  17.  1987 

Notional  Year  of  Triendship  With  Finland,  1983 


By  the  President  of  the  United  Stales  of  .America 
A  Proclamation 

Finnish  settlers  first  arrived  in  this  country  :n  :o38.  uncn  Njrd.es.  nianv  of 
them  nat.ves  of  Finland  or  Swedes  who  spoke  Finnish,  established  the  colony 
of  New  Sweden  in  present-day  Delaware.  They  introduced  European  civiliza- 
tion to  the  Delaware  River  Valley  and  l.egan  the  transformation  of  a  vast 
wilderness.  Theirs  were  the  pioneer  spirit  and  virtues  that  are  the  foundation 
of  our  national  character.  The  350th  anniversary  of  their  landing  is  a  n-.ost 
fitting  time  to  celebrate  the  legacy  of  A.-u^rica's  Finnish  pioneers  and  their 
descendants  and  to  recall  that  the  friends^.. p  of  th.-  I'nited  StaU^s  rind  Fml.ind 
has  deep  historical  roots. 

To  commemorate  the  rf  lationship  between  the  p.  oples  of  Fmland  and  the 
United  Stales  on  the  350th  anniversary  of  .New  Sweden,  the  Congress,  by 
Public  Law  99-602,  has  designated  1938  as  ■National  ^ear  of  Friendship  with 
Finland,"  and  has  authorized  and  requestc  d  the  President  to  issue  a  proclama- 
tion in  its  observance, 


NOW.  TfiEREFORE,  I,  RONALD  REAGAN,  Pre: 


f  the  United  Sta'c 


An^erica.    do    hereby    proclaim    1988    as    .National    Year    of   Friendsh 


Finland.   I   call   upon   all   Amer.cans 
ceremonies  and  acti\  ities. 


-p 


to   I'bsepv'e 


.ear   wit.h 


rite 


IN  WITNESS  WHEREOF.  I  h 

September,  in  the  year  of  our  Ix)rd  ninetet  n  hundn 


ave  hereunto  bet  m\  hand  this  seve: 


■enth  da\  of 


the  Independence  of  the   Un.ted  States 
twelfth. 


Americ 


ind  eighty-seven,  ar 

the   two   hundred 


nd 


|FR  Doc.  8--2i<.r; 
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Rules  and  Regulations 


Federal    Repislpr 

Vol.  52,  No.  183 

TueRday.  September  22,  1987 


This   section   of  the   FEDERAL    REGISTER 
contains   regulatory  documents   having 
general   applicability   and   legal   effect,   most 
of   which   are   keyed   to  and  codified   in 
the  Code  of  Federal   Regulations,  which  « 
published   under   50   titles   pursuant   to   44 
use,    1510. 

The  Code  of   Federal   Regulations   is   sold 
by   the   Superintendent   of   Docurr.ents. 
Prices   of   new  books   are   listed   in   the 
first   FEDERAL   REGISTER   issue   of   each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  987 

Domestic  Dates  Produced  cr  Packed 
In  Riverside  County,  CA;  Change  of 
Container  Requirements 

agency:  Agricultural  Marketing  Sun.  ice, 
USDA. 


action:  Final  rule. 


summary:  This  final  rale  will  add  a  two- 
pound  plastic  container  to  the  existing 
regulations  prescribed  fur  whole  and 
pitted  DAC  dates  of  any  variety  handled 
in  the  United  States  under  the  Federal 
marketing  order  for  California  dates. 
Date  container  sizes  are  limited  under 
the  marketing  order  to  prevent  pricing 
confusion  in  the  marketplace.  The 
change  will  give  handlers  additionnl 
marketing  flexibility.  DAC  dates  are  the 
highest  quality  of  dates  shipped  under 
the  marketing  order. 

EFFECTIVE  DATE:  September  22. 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  M.  Scanlon.  Acting  Chief,  USDA. 
AMS.  Fruit  and  Vegetable  Division, 
Marketing  Order  Administration  Branch. 
Room  2526-South  Building,  P.O.  Box 
96456.  Washington,  DC  2CX)90-6456. 
telephone:  (202)  447-5697. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Order  .\'o, 
987,  as  amended  (7  CFR  Part  987), 
regulating  the  handling  of  dates 
produced  or  packed  in  Riverside  County. 
California.  This  order  is  effective  under 
the  Agricultural  Marketing  .A.grerrr:ent 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the  Act. 

This  rule  has  been  reviewed  u:ider 
r.xecutive  Order  12291  and 
Departmental  Regulation  ir)12-l  and  has 
teen  determined  to  be  a  "non-major" 
rule  under  criterio  contained  therein. 


Pursuant  to  requ'remer.ts  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  di£propert;onatLl\  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act  and  rules  issued  thereunder  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  26  handlers 
of  Califcmia  dates  subject  tn  regulation 
under  the  date  marketing  order,  and 
approximately  150  producers  in 
(California.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR  121,1) 
i;s  those  having  annual  gross  revenues 
for  the  last  three  of  less  than  Si 00.000, 
and  small  agncui'ural  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  the  date  handlers  and 
producers  may  bs  classified  as  small 
entities. 

Notice  of  this  rale  was  pubhshed  in 
the  Federal  Register  (52  FR  26688.  July 
16.  1987).  That  notice  provided  that 
interested  persons  could  file  public 
comments  through  August  17,  No 
comments  were  received. 

Date  production  in  the  United  States 
is  in  the  Coachella  Valley  of  California, 
Nearly  all  of  the  dates  are  grown  and 
packed  within  20  miles  of  Indio. 
California.  In  1986,  17,600  tons  of 
California  dates  were  produced.  This  is 
about  39  percent  smaller  than  the  record 
l.irge  1985  crop  of  29.000  tens.  Shipments 
of  California  whole  and  pitted  dates  in 
domestic  markets  totaled  4,937  tons  in 
the  1985-66  marketing  year,  and  4.425 
tons  in  1964-85  (October  th'-orgh 
September).  Through  May  of  the  1986-87 
marketing  year,  the  industn,-  has  shipped 
almost  7.300  tons  to  domf^st'c  markets. 
The  farm  value  of  the  1985  crop  was 
S25.1  million.  For  1985,  bearing  acreage 
was  4,373  acres  and  nonbearing  acreage 
v.-as  1,297  acres.  Since  1930,  more  date 
palms  have  been  planted  than  have 
lieen  removed. 

It  is  the  Dijpartment's  veiw  that 
permitting  use  of  an  additional  container 


v.'iil  provide  handlers  additional 
marketing  flexibility  and  benefit  both 
growers  and  handlers. 

This  rule  will  amend  §  987.112a(b)(3j 
(i)  and  (ii)  of  Subpart — Administrative 
Rules  (7  CFR  987.101  through  987.172)  to 
authorize  the  m.arketing  of  whole  and 
pitted  DAC  dc'.cs  in  the  domestic 
market  in  two-pound  plastic  containers. 
The  provisions  are  issued  under  §  987.48 
of  the  marketing  order. 

Section  987.112a(b)(3)  prescribes 
consumer  sizes  of  plastic  containers,  in 
terms  of  net  weight  content,  that 
handlers  must  use  when  they  package 
DAC  dates  in  such  containers  for 
handling  in  domestic  markets.  The 
largest  plastic  containers  currently 
buthonzed  for  whole  and  pitted  date 
shipments  are  1  pound  8  ounces,  and 
more  than  tv\o  pounds.  The  committee 
belie\?s  that  a  two-pound  container  will 
fit  advantaj^eously  in*o  the  array  of  sizes 
currently  authorized.  The  committee 
also  believes  thjt  the  use  of  two-pound 
plastic  containers  will  foster  increased 
whole  and  pitted  date  sales. 

After  consideration  of  all  relevant 
matter  presented,  the  information  and 
recommendations  submitted  by  the 
committee,  and  other  available 
information,  it  is  found  that  the  rule  as 
hen  inafter  set  forth  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553.  it  is  hereby 
found  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
acti  jn  until  30  days  after  publication  in 
the  Federal  Register  because  (1)  this 
action  relaxes  restrictions  on  handlers 
by  permitting  handlers  to  use  an 
additional  plastic  container  (2)  some 
handlers  are  waiting  to  use  the 
add.tional  container  and  (3)  the  new 
container  is  expected  to  further 
California  date  sales  and  shipments 
during  the  course  of  the  current  season 
and  future  seasons. 

List  of  Subjects  in  7  CFR  Part  987 

Marketing  agreements  and  orders, 
California.  Dates. 

For  the  reasons  set  forth  in  the 
preamble,  the  following  action 
pertaining  to  7  CFR  Part  987  is  taken; 

PART  987— DOMESTIC  DATES 
PRODUCED  OR  PACKED  IN 
RIVLRSIDE  COUNTY,  CA 

1  The  authority  citation  for  7  CFR 
Part  907  continues  to  read  as  follows: 


I 
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Authority:  Sees.  1-19.  48  Stat.  31.  as 
amended.  7  U  S.C.  601-674. 

§ 987.112a    [Amended] 

2.  Sections  987.112a[b](3)  [i]  and  (ii)  of 
Subpart — Administrative  Rules  (7  CFR 
987.101-987.172).  are  amended  by 
inserting  the  words  "two  pounds  or 
more"  in  place  of  the  words  "more  than 
two  pounds". 

Dated:  September  15,  1987. 
Robert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable 
Division.  Agricultural  Marketing  Service. 
[FR  Doc.  87-21836  Filed  9-21-87;  8:45  am] 

BILUNG  Oaat  341(M)2-M 


FEOEAAL  ELECTION  COMMISSION 

11  CFR  Parts  100  and  110 

(Notice  t9e7-111 

Contributions  to  and  Expenditures  by 
Delegates  to  National  Nominating 
Conventions 

AGENCY:  Federal  Election  Commission. 
action:  Final  rule:  transmittal  of 
regulations  to  Congress. 

SUMMARY:  The  Commission  has  revised 
its  regulations  at  11  CFR  110.14 
governing  the  role  of  delegates  and 
delegate  committees  in  the  Presidential 
delegate  selection  process.  These 
regulations  implement  the  contribution 
and  expenditure  limitations  applicable 
to  delegates  and  delegate  committees, 
and  set  forth  the  reporting  obligations  of 
delegate  committees  under  the  Federal 
Election  Campaign  Act  ("the  Act"  or 
"FECA"),  2  U.S.C.  431  et  seq.  Th.e 
revisions  clarify  the  distinction  between 
the  treatment  of  individual  delejates 
and  the  treatment  of  delegate 
committees  under  these  rules.  The 
amended  rules  also  establish  cr:teria  for 
determining  whether  delegate 
committees  are  affiliated  with  the 
campaign  committee  of  the  Pres:dential 
candidate  they  support.  In  addition,  the 
Commission  has  made  several 
corresponding  amendments  to  11  CFR 
100.5(6).  110.1  and  110.2  to  bring  those 
provisions  into  conformity  with  the 
revised  delegate  selection  rules.  Further 
information  on  these  revisions  is 
provided  in  the  supplementary 
information  which  follows. 
DATES:  Further  action,  including  the 
announcement  of  an  effective  date,  will 
be  taken  after  these  regulations  have 
been  before  Congress  for  30  legislative 
days  pursuant  to  2  U^.C.  438(d}. 
FOR  FURTHER  INFORMATION  CONTACT. 
Ms.  Susan  EL  Propper,  Assistant  General 
Counsel.  999  E  &reet,  NW.,  Washington, 


DC  20463,  (202)  376-5690  or  (800)  424- 

9530. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  is  publishing  today  the  final 
text  of  revised  rules  governing  the 
delegate  selection  process  at  11  CFR 
1 10.14.  The  Commission  is  also 
pubhshing  conforming  amendments  to 
§§  100.5. 110.1  and  110.2  to  reflect  the 
changes  made  in  the  delegate  selection 
regulations. 

On  March  4,  1967,  the  Commission 
issued  a  Notice  of  Proposed  Rulemaking 
seeking  comments  on  proposed 
revisions  to  these  regulations.  52  FR 
6580.  Three  oomments  were  received  in 
response  to  the  Notice.  A  public  hearing 
was  scheduled  for  April  22,  1987,  but 
was  subsequently  cancelled  because  no 
requests  to  testify  were  received. 

Section  43e(d)  of  Title  2,  United  States 
Code,  requires  that  any  rule  or 
regulation  prescribed  by  the 
Commission  to  carr>'  out  the  provisions 
of  Title  2  of  the  United  States  Code  be 
transmitted  to  the  Speaker  of  the  House 
of  Representatives  and  the  President  of 
the  Senate  30  legislative  days  before 
they  are  finally  promulgated.  These 
regulations  were  transmitted  to 
Congress  on  September  17. 1987, 

Explanation  and  Justification 

The  Notice  of  Proposed  Rulemaking 
raised  several  questions  concerning  the 
role  of  draft  committees  and 
multicandidate  committees  closely 
associated  with  potential  Presidential 
candidates  in  the  delegate  selection 
process,  but  did  not  put  forward  draft 
language  to  resolve  the  issues  presented. 
One  comment  addressed  these  areas. 
The  Commission  also  raised  the  same 
questions  concerning  multicandidate 
committees  in  a  separate  rulemaking 
regardmg  affiliation  between  political 
committees.  See  51  FR  27183  (July  30, 
1986).  The  Commission  has  concluded 
that  it  is  more  appropriate  to  address 
the  multicandidate  committee  questions 
in  the  affiliation  regulations  rather  than 
in  the  delegate  regulations.  Similarly, 
the  Commission  has  decided  that  it 
■would  be  better  to  address  the  draft 
committee  issues  in  a  separate 
rulemaking  project  at  a  later  date. 
Consequently,  the  revised  delegate 
selection  regulations  do  not  specifically 
cover  these  areas. 

Section  110.14    Contributions  to  and 
expenditures  by  delegates  and  delegate 
committees. 

Section  110.14  of  the  Commission's 
regulations  establishes  guidelines  for 
delegates  and  delegate  committees  as  to 
the  impact  of  the  FECA  on  a  range  of 
activities  they  may  wish  to  undertake  in 
the  process  of  selecting  delegates  to  a 


national  nominating  convention.  Under 
§  110.14,  funds  received  and  spent  for 
delegate  selection  activities  are 
contributions  and  expenditures  made  to 
influence  federal  elections.  This  results 
from  the  definition  of  "election."  which 
includes  both  a  national  nominating 
convention  and  a  primary  election  held 
to  select  delegates  to  such  a  convention. 
2  U.S.C.  431(1)  (B)  and  (C). 
Consequently,  only  funds  permissible 
under  the  Act  may  be  used  for  such 
activities.  However,  because  delegates 
are  not  candidates  for  federal  office 
under  the  FECA,  individual  delegates 
are  not  subject  to  the  same  limitations 
on  contributions  they  receive  or  the 
same  reporting  requirements  as  federal 
candidates.  By  contrast,  delegate 
committees  that  qualify  as  political 
committees  under  2  U.S.C  431(4)  have 
the  same  reporting  requirements  and  are 
subject  to  the  same  contribution  limits 
as  other  political  committees,  with 
certain  limited  exceptions  explained 
below.  The  Commission's  regulations 
also  contain  provisions  explaining  when 
certain  expenditures  by  delegates  and 
delegate  committees  may  trigger  the 
limits  on  contributions  to  a  federal 
candidate,  or  may  affect  a  publicly- 
financed  Presidential  candidate's 
spending  limits. 

A  major  focus  of  the  revisions  to 
§  110.14  is  the  reorganization  of  this 
section  to  clarify  which  provisions  apply 
to  individual  delegates  and  which  ones 
apply  to  delegate  committees.  Section 
110.14  has  also  been  retitled 
"Contributions  to  and  expenditures  by 
delegates  and  ddegate  committees"  to 
reflect  this  reorganization.  The 
pro\'ision6  pertaining  to  contributions 
made  to  an  individual  delegate  and 
expenditures  made  by  that  delegate  are 
located  in  new  paragraphs  (d),  (e)  and 
(f).  The  corresponding  provisions  that 
apply  to  delegate  committees  are  set 
forth  in  new  paragraphs  (g),  (h)  and  (i). 
The  other  major  change  in  §  110.14  is  the 
addition  of  new  paragraphs  (j)  and  [k], 
which  provide  guidance  as  to  when 
delegate  committees  may  be  deemed  to 
be  affiliated  with  a  Presidential 
candidate's  authorized  committee  or 
with  other  delegate  committees. 

Section  110.14(a)    Scope. 

This  paragraph  generally  follows  the 
current  rule  by  stating  that  §  110.14 
applies  to  all  levels  of  the  delegate 
selection  process.  Although  no 
substantive  changes  have  been  made, 
paragraph  (a)  was  slightly  reworded  for 
clarity  and  designated  "Scope." 

In  response  to  a  question  posed  in  the 
Notice  of  Proposed  Rulemaking,  one 
couHnenter  urged  the  Commission  to 
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amend  this  provision  to  state  more 
precisely  what  activities  are  part  of  the 
delegate  selection  process.  Given  that 
delegate  selection  procedures  vary  from 
state  to  state  and  from  party  to  party, 
the  Commission  has  concluded  that 
more  detailed  language  would  not 
provide  sufficient  flexibility  to  examine 
individual  situations. 

Section  110.14(bJ    Definitions. 

There  is  no  change  in  the  definition  of 
"delegate"  in  paragraph  (b)(l]. 

The  definition  of  "delegate 
committee"  in  paragraph  (b](2)  has  been 
revised  to  make  clear  that  a  delegate 
committee  may  not  necessarily  be  a 
political  committee  under  the  Act. 
Consequently,  only  delegate  committees 
that  qualify  as  political  committees 
under  11  CFR  100.5  are  required  to 
register  with  the  Commission  pursuant 
to  Part  102  and  file  reports  of  receipts 
and  disbursements  in  accordance  with 
Part  104. 

Section  110.14(c)    Funds  received  and 
expended:  prohibited  funds. 

Section  110.14(cKl)  contains  new 
language  to  clarify  that  funds  received 
or  disbursements  made  for  the  purpose 
of  furthering  the  selection  of  a  delegate 
to  a  national  nominating  convention  are 
contributions  or  expenditures  made  for 
the  purpose  of  influencing  a  federal 
election.  This  represents  a  continuation 
of  previous  Commission  policy.  See 
Explanation  and  Justification  for  11  CFR 
110.14.  45  PR  34865.  34866  (May  23. 1980): 
AO  1980-5:  and  AO  1975-12. 

This  paragraph  also  sets  forth  two 
exceptions  to  the  general  rule,  following 
current  §  110.14(a)  (1)  and  (2).  First,  fees 
paid  by  a  delegate  to  a  State  or 
subordinate  State  party  committee  as  a 
condition  for  ballot  access  as  a  delegate 
are  not  contributions  or  expenditures  for 
the  purpose  of  influencing  federal 
elections.  Payments  made  to  a  State 
party  committee  by  individuals  who 
seek  to  qualify  for  selection  as  delegates 
are  analogous  to  payments  made  by 
candidates  for  Federal  office  as  a 
condition  of  ballot  access  that  are 
specifically  excluded  from  the  definition 
of  "contribution"  and  "expenditure."  2 
U.S.C.  431(8)(B)(xiii):  and  431(9)(B)(x);  11 
CFR  100.7(b)(18):  and  11  CFR 
100.8(b)(19).  See  also  AO  1980-5.  The 
second  category  of  payments  that  are 
exempted  are  administrative  expenses 
incurred  by  a  State  or  subordinate  State 
party  committee  in  connection  with  the 
sponsoring  of  conventions  or  caucuses 
during  which  delegates  to  a  national 
nominating  convention  are  selected. 

Paragraph  (c)(2)  follows  current 
§  110.14(f)  by  requiring  that  all  funds 
received  and  disbursements  made  for 


the  purpose  of  furthering  a  delegate's 

selection  to  a  national  nominating 
convention,  includmg  payments  required 
as  a  condition  of  ballot  access  and 
administrative  expenses  mcorred  by  a 
State  or  subordinate  State  committee,  be 
made  from  funds  permissible  under  the 
Act.  The  Commission  received  one 
comment  strongly  support:ng  the 
permissible  funas  requirement. 

Section  110.14(d)    Contributions  to  a 
delegate. 

This  paragraph  generally  follows 
current  §  110.14(c)  in  explaining  the 
application  of  the  contribution  limits  to 
contributions  made  to  individual 
delegates.  Although  no  substantive 
changes  have  been  made,  this  paragraph 
has  been  reorganized  for  clarity. 
Contributions  to  delegates  are  not 
subject  to  the  limits  on  contributions  to 
candidates  or  political  committees  set 
forth  at  11  CFR  110.1  and  110.2  because 
delegates  do  not  come  within  the 
definition  of  "candidate"  in  the  Act.  2 
U.S.C.  431(2)  However,  contributions 
from  an  individual  to  a  delegate  are 
subject  to  that  individual's  S25.000 
annual  limit  on  contributions  because 
the  aggregate  annual  limit  applies 
generally  to  all  contributions  made  for 
the  purpose  of  influencing  a  federal 
eleclion. 

The  Commission  received  one 
comment  on  this  section,  which 
supported  the  requirement  that 
contributions  to  delegates  count  against 
the  individual  contributor's  S25,000 
annual  contribution  limit.  The 
commenting  organization  also  urged  the 
Coramission  to  revise  the  regulations  in 
certain  respects.  It  suggested  treating 
authorized  and  committed  delegates  as 
agents  of  the  Presidential  candidate's 
principal  campaign  committee,  and 
counting  contributions  to  and 
expenditures  by  such  delegates  against 
the  committee's  contribution  limits. 
Alternatively,  the  commenter  proposed 
counting  such  contributions  and 
expenditures  against  the  candidate's 
limits  only  in  the  event  that  the 
individual  delegate  is  directly  or 
indirectly  financed  by  the  Presidential 
candidate  or  the  campaign  committee. 
The  Commission  does  not  believe  that 
such  a  substantial  change  in  the 
regulations  is  necessary.  If  there  is 
evidence  in  a  particular  case 
demonstrating  that  an  individual 
delegate  is  in  fact  serving  as  an  agent  of 
a  Presidential  campaign  committee  or  of 
a  delegate  committee,  the  Commissions 
regulations  allow  for  the  attribution  of 
the  delegate's  contributions  and 
expenditures  to  the  committee.  The  new 
provisions  on  affiliation  of  delegate 


committees  also  resolve  some  of  the 
eommenter's  concerns. 

Section  110.14(e)    Expenditures  by  a 
delegate  to  advocate  only  his  or  her 
selection. 

New  paragraph  (e)  follows  current 
§  n0.14(d)  regarding  expenditures  by 
delegates  to  advocate  only  their  own 
selection.  This  provision  has  been 
reorganized  for  clarity,  but  contains  no 
substantive  changes. 

Section  110. 14(f)  Expenditures  by  a 
delegate  referring  to  a  candidate  for 
public  office. 

New  §  110.14(f)  governs  delegate 
expenditures  for  communications  which 
advocate  the  delegate's  selection  and 
which  also  include  information  on  or 
reference  to  a  candidate  for  public 
office,  including  a  Presidential 
candidate.  The  new  provisions 
concerning  such  "dual  purpose" 
expenditures  are  based  on  current 
§  n0.14(d)(2),  although  they  have  been 
revised  in  several  respects.  First,  the 
"dual  purpose"  expenditure  provisions 
have  been  reorganized  into  two  separate 
paragraphs.  New  §  no.l4(f)  governs 
dual  purpose  expenditures  made  by 
individual  delegates,  and  the 
corresponding  provisions  for  delegate 
committees  are  located  in  new 
§  n0.14(i).  Second,  the  new  regulations 
apply  to  references  to  candidates  for 
any  public  office,  not  just  references  to 
Presidential  candidates.  This  revision 
recognizes  that  delegates  and  delegate 
committees  may  wish  to  mention 
federal,  state  or  local  candidates  in  their 
campaign  materials.  Although  the 
Commission  considered  more 
fundamental  changes  to  these 
provisions,  li  decided  to  continue  the 
overall  approach  taken  in  the  current 
rules.  None  of  the  public  comments 
addressed  the  possible  changes  to  these 
regulations  put  forth  by  the  Commission. 

Paragraph  (Oil)  generally  follows 
current  §  110.14(d](2)(i)  with  regard  to 
"dual  purpose  "  expenditures  that  are 
made  in  connection  with  volunteer 
activities.  Such  expenditures  are  neither 
contributions  subject  to  the  §  110.1 
contribution  limits,  nor  subject  to  the 
§  110.8  spending  limits  for  Presidential 
candidates,  provided  that  two 
conditions  are  satisfied.  The  materials 
must  be  used  in  connection  with 
volunteer  activity,  and  the  expenditures 
cannot  be  made  for  general  public 
communications  or  political  advertising. 
Ttiis  provision  is  based  on  the  so-called 
"coattail"  exemption  from  the  definition 
of  contribution  in  2  U.S.C.  43118)(B)(xi). 
This  exemption  applies  to  delegate 
expenditures  because  it  applies  to 
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payments  by  candidates  for  public 
office.  Although  delegates  are  not 
candidates  for  federal  office  under  the 
Act,  they  may  be  considered  candidates 
for  public  office.  As  the  Commission  has 
stated  previously,  this  exemption  is 
intended  to  encourage  volunteer  activity 
in  the  delegate  selection  process  and  to 
permit  delegates  to  campaign  as  part  of 
a  team.  Explanation  and  lustification  for 
11  CFR  110.14.  45  re  34865.  34867  (May 
23.  1980);  See  also  125  Cong.  Rec.  H23815 
(Sept.  10, 1979)  (statement  of  Rep. 
F'renzel). 

Paragraph  (0(2)  governs  "dual 
purpose"  expenditures  by  delegates 
involving  the  use  of  general  public 
political  advertising,  such  as 
broadcasting,  newspapers,  magazines, 
■T.llboards  and  direct  mail.  This 
provision  has  been  slightly  revised  from 
current  §  110.14(d)(2]|!i)  for  clarity,  but 
has  not  been  changed  sulislantively. 
Thus,  this  paragraph  applies  the 
standards  established  by  the  FECA  at  2 
L.S.C.  431  (8)  and  (17)  to  determine 
v\hether  such  expenditures  by 
i.ndividual  delegates  are  in-kind 
contributions  or  independent 
expenditures  for  the  candidates  referred 
to  in  the  communications.  As  in-kind 
contributions,  such  delegate 
expenditures  are  subject  to  the 
contribution  limits  of  11  CFR  110.1  and 
the  Presidential  candidate's  spending 
limits  under  11  CFR  lia8.  Although 
individual  delegates  do  not  have  to 
report  making  such  in-kind 
contributions,  the  recipient  candidate's 
committee  does  incur  reporting 
obligations.  On  the  other  hand,  if  the 
delegate's  expenditures  qualify  as 
independent  expenditures,  they  are  not 
subject  to  limitation  in  amount,  but  they 
must  be  made  and  reported  in 
accordance  with  the  requirements  of  11 
CFR  Part  109. 

Paragrap'a  (0(3).  which  is  based  upon 
the  provisions  of  current 
§  110.14(d)(2)(ii)(A)(2),  addresses 
delegate  expenditures  for  the  purpose  of 
disseminating,  distributing  or 
republishing  a  candidate's  campaign 
materials.  It  has  been  amended  in  two 
respects.  First,  the  wording  of  this 
provision  has  been  revised  to  recognize 
tiiat  delegates  might  wish  to  republish 
materials  produced  by  federal 
candidates  other  than  Presidential 
candidates.  Second,  the  new  language 
clarifies  that  such  expenditures  are  in- 
kind  contributions  subject  to  the 
contribution  limits  and  reportable  by  the 
federal  candidate  whose  material  is 
used.  The  new  provision  follows  the 
current  rule  by  not  requiring  such 
expenditures  to  be  charged  against  a 
publicly  financed  Presidential 


candidate's  spending  limits  unless  they 
were  made  with  the  cooperation  or  prior 
consent  of,  or  in  consultation  with,  or  at 
the  request  or  suggestion  of  the 
candidate  or  his  or  her  campaign 
committee. 

New  §  110.14(f)(4)  follows  current 
§  110.14(d)(2)(ii)(D)  in  defining  the  term 
"direct  mail"  for  the  purposes  of  the 
delegate  selection  regulations. 

Section  110.14(g)    Contributions  made 
to  and  by  a  delegate  committee. 

New  §  110.14(g)  follows  current 
§  110.14(d)  in  applying  the  contribution 
limitations  and  reporting  requirements 
of  the  Act  to  contributions  made  and 
received  by  delegate  committees.  The 
Commission  has  reorganized  this 
provision,  but  has  made  no  substantive 
revisions.  Thus,  contributions  received 
from  a  Presidential  candidate's 
campaign  committee  will  count  against 
that  candidate's  spending  limits  under 
11  CFR  110.8  if  the  candidate  elects  to 
receive  public  financing. 

Section  110.14(h)    Expenditures  by  a 
delegate  committee  to  advocate  only  the 
selection  of  one  or  more  delegates. 

The  Commission  has  added  new 
§  110.14(h)  to  the  regulations  to  provide 
a  more  complete  explanation  of  how  the 
contribution  and  expenditure  limits 
apply  to  delegate  committee 
expenditures  that  advocate  only  the 
selection  of  one  or  more  delegates.  This 
provision,  which  generally  follows  new 
§  110.14(e),  states  that  such 
expenditures  are  not  considered  to  be 
contributions  to  any  candidate,  and  are 
not  subject  to  the  §  110.1  contribution 
limits.  Similarly,  they  are  not  chargeable 
to  the  expenditure  limits  of  any 
Presidential  candidate  under  §  110.8(a). 
Finally,  new  paragraph  (h)  continues  the 
current  requirement  that  delegate 
committees  must  report  these 
expenditures  in  accordance  with  11  CFR 
Part  104. 

Section  110.14(i)    Expenditures  by  a 
delegate  committee  referring  to  a 
candidate  for  public  office. 

New  §  110.14(i)  has  been  added  to  the 
delegate  selection  regulations  to  provide 
an  explicit  statement  concerning 
expenditures  by  delegate  committees  for 
communications  which  advocate  the 
selection  of  one  or  more  delegates  and 
which  also  include  information  on  or 
reference  to  a  candidate  for  public 
office,  including  a  Presidential 
candidate.  This  provision  parallels  new 
§  110.14(n.  which  governs  "dual 
purpose"  expenditures  made  by 
individual  delegates.  New  paragraph  (i) 
was  included  in  response  to  questions 
that  were  raised  during  the  1984 


Presidential  election  cycle  as  to  whether 
the  "dual  purpose"  expenditure 
provision  (current  §  110.14(d)(2))  applied 
only  to  individual  delegates,  or  to 
delegate  committees  as  well.  See  MURs 
1667  and  1704  (1984).  The  Commission 
has  previously  stated  that  the  "dual 
purpose"  expenditure  rules  apply  to 
delegates  who  form  political 
committees.  See  AO  1980-5.  Moreover, 
current  paragraph  (d)(2)  contains 
parentheticals  indicating  that  delegate 
committees  must  report  such 
expenditures.  Thus,  new  §  110.14(i) 
represents  a  continuation  of  the 
Com.mission's  previous  approach  with 
regard  to  delegate  committee 
expenditures. 

New  §  110.14(i)(l]  generally  follows 
revised  §  110.14(0(1)  by  explaining 
when  "dual  purpose"  expenditures  by 
delegate  committees  made  in  connection 
with  volunteer  activities  are  not  treated 
as  contributions  to  the  federal 
candidates  mentioned.  However, 
delegate  committees  must  report  such 
expenditures,  although  individual 
delegates  need  not  do  so. 

"Dual  purpose"  expenditures  by 
delegate  committees  for  general  public 
communications  or  political  advertising 
are  covered  in  new  §  110.14(i)(2).  This 
provision  generally  follows  new 
§  110.14(f)(2)  and  the  current  rules  in 
setting  forth  the  conditions  under  which 
such  "dual  purpose"  expenditures  must 
be  treated  as  in-kind  contributions  to  or 
independent  expenditures  on  behalf  of 
the  candidates  mentioned. 

During  this  rulemaking,  the 
Commission  considered  alternatives  to 
the  current  requirement  that  delegate 
committee  expenditures  for  general 
public  political  advertising  be  allocated 
between  the  delegates  and  the 
candidates  mentioned.  One  possibility 
was  to  not  allow  allocation,  and  to  treat 
the  entire  expenditure  as  an  in-kind 
contribution  or  independent  expenditure 
for  the  candidate  named.  The  opposite 
approach  would  be  to  eliminate  the 
need  for  allocation  by  considering  the 
entire  expenditure  to  be  solely  for  the 
purpose  of  influencing  the  selection  of 
the  delegates  mentioned.  The 
Commission  has  decided  to  reject  both 
of  these  alternatives,  and  to  reaffirm  the 
current  approach  requiring  allocation. 
The  FECA  establishes  standards  as  to 
what  IS  considered  an  in-kind 
contribution  and  what  is  an  independent 
expenditure.  2  U.S.C.  431  (8)  and  (17). 
Those  standards  apply  to  disbursements 
by  delegate  committees  in  precisely  the 
same  v\ay  that  they  apply  to 
disbursements  made  by  other  persons 
and  political  committees.  Consequently, 
the  Commission's  regulations  must 
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continue  to  apply  these  standards  to 
delegate  committees. 

The  Commission  notes  that  in 
allocating  "dual  purpose"  expenditures 
under  §  110.14(i)(2),  delegate  committees 
should  be  guided  by  the  general 
principles  set  out  in  the  allocation 
regulations  at  11  CFR  Part  106.  Thus,  the 
amount  to  be  attributed  to  each  delegate 
or  candidate  should  reflect  the  benefit 
reasonably  expected  to  be  derived  11 
CFR  106.1(a).  This  can  be  based  on 
readily  apparent  factors  such  as  the 
number  of  candidates  mentioned  and 
the  amount  of  space  or  time  accorded  to 
each. 

Paragraph  (i)(3)  addresses 
expenditures  by  delegate  committees  to 
disseminate,  distribute  or  republish  a 
candidate's  campaign  materials.  It 
follows  new  5  110,14(f)(3).  except  that 
delegate  committees  must  report  such 
expenditures  in  the  same  manner  as 
they  report  other  types  of  expenditures. 

New  §  110.14(i)(4).  which  explains 
what  is  meant  by  the  term  "direct  mail," 
follows  new  §  110.14(f)(4). 

Section  110.14(j)    Affiliation  of  a 
delegate  committee  with  a  Presidential 
candidate's  authorized  committee. 

The  Commission  has  added  new 
§  n0.14(j]  to  provide  guidance  as  to 
when  a  delegate  committee  will  be 
considered  affiliated  with  the  authorized 
committee  of  the  Presidential  candidate 
it  supports.  Paragraph  (j)[l)  states  that 
these  two  committees  are  affiliated  if 
they  are  established,  financed, 
maintained  or  controlled  by  the  same 
person,  such  as  the  Presidential 
candidate,  or  the  same  group  of  persons. 
Paragraph  (j)(2)  sets  forth  a  list  of 
factors  that  the  Commission  may 
consider  in  making  affiliation 
determinations.  These  provisions 
implement  the  statutory  requirement 
that,  for  purposes  of  the  contribution 
hmitations,  all  political  committees 
established,  financed,  maintained  or 
controlled  by  the  same  person  or  group 
of  persons  be  treated  as  a  single 
political  committee.  2  U.S.C.  441a(a)(5). 

The  Notice  of  Proposed  Rulemaking 
indicated  that  questions  arose  during 
the  1984  Presidential  election  cycle 
concerning  possible  affiliation  between 
delegate  committees  and  a  Presidential 
candidate's  authorized  committee.  See 
Matters  Under  Review  1667  and  1704 
(1984).  Specifically,  the  Notice  sought 
comment  as  to  when  the  relationship 
between  two  such  committees  is 
sufficiently  close  that  they  must  be 
treated  as  affiliated  under  the  Act.  The 
Commission  also  posed  the  question  as 
to  what  circumstances  should  cause  the 
committees  to  be  considered  affiliated 
perse,  and  what  circumstances  should 


raise  a  presumption  of  affiliation. 
Comments  were  also  requested  as  to  the 
types  of  interactions  that  demonstrate 
common  establishment,  financing. 
maintenance  or  control. 

One  comment  was  received  on  these 
issues.  The  commenter  took  the  position 
that  delegate  committees  and 
Presidential  campaign  committees 
should  be  affiliated  perse  if  any 
delegate  associated  with  the  delegate 
committee  is  formally  authorized  by  the 
Presidential  candidate  or  runs  on  the 
ballot  as  committed  to  that  candidate. 
The  commenting  organization  advocated 
a  case-by-case  approach  for  delegate 
committees  consisting  solely  of 
uncommitted  delegates,  and"  submitted  a 
list  of  proposed  factors  that  it  felt  are 
particularly  significant  in  this  regard. 
The  commenter  urged  the  Commission 
to  adopt  this  approach  to  prevent 
circumvention  of  the  contribution  and 
expenditure  limits. 

The  Commission  has  evaluated  the 
affiliation  issues  m  light  of  the  pubUc 
comment  and  the  Commission's 
previous  advisory  opinions  and 
compliance  matters,  particularly  MURs 
1667  and  1704.  and  has  decided  that  a 
per  se  rule  would  not  be  advisable. 
Although  a  perse  approach  would 
eliminate  the  need  for  extensive  and 
intrusive  investigations,  one  problem  is 
that  it  would  not  give  the  Commission 
sufficient  flexibility  to  examine  these 
situations  on  a  case-by-case  basis. 
Nevertheless,  Presidential  campaigns 
and  prospective  delegates  need 
guidance  as  to  whether  specific  actions 
will  jeopardize  their  nonaffiliated  status. 
Accordingly,  the  Commission  is 
including  in  the  new  rules  a  set  of 
indicia  of  affiliation  to  be  applied  in 
examining  the  relationship  between 
delegate  committees  and  Presidential 
campaign  committees. 

The  indicia  focus  on  several  pertinent 
factors  that  the  Commission  has 
considered  in  other  situations  involving 
delegate  committees.  These  include: 
Common  or  overlapping  staff:  direct  and 
indirect  financing  of  the  delegate 
committee:  providing  other  goods  or 
services,  including  a  m.ailing  list:  and 
directing  or  organizing  the  specific 
campaign  activities  to  be  undertaken  by 
the  delegate  committee.  In  general,  the 
presence  of  any  particular  factor  or 
factors  will  not  automatically  result  in  a 
finding  of  affiliation.  However,  the 
presence  of  these  factors  and  the  extent 
to  which  the  committees  engage  in  such 
activities  may  be  considered  by  the 
Commission  in  making  its  determination 
and  can  increase  the  hkelihood  that  the 
committees  will  be  deemed  affiliated. 

There  are  several  consequences 
resulting  from  a  finding  of  affiliation 


between  a  delegate  committee  and  a 
Presidential  campaign  committee.  First, 
the  two  affiliated  committees  share  a 
single  contribution  limit  w)th  regard  to 
all  contributions  they  make  or  receive. 
This  means  that  individual  contnbutions 
to  the  delegate  committee  must  be 
aggregated  with  any  contributions  made 
by  those  individuals  to  the  candidates 
campaign  committee  for  that  election. 
Such  aggregation  serves  to  further  the 
goal  of  minimizing  "the  adverse  impact 
on  the  statutory  scheme  caused  by 
political  committees  that  appear  to  be 
separate  entities  pursuing  their  own 
ends,  but  are  actually  a  means  for 
advancing  a  candidates  campaign." 
H.R.  Rep.  No.  94-1057,  94th  Cong.,  2d 
Sess.  57-58  (1976).  It  is  also  supported 
by  the  statutory  requirement  that  "all 
contributions  made  by  a  person,  either 
directly  or  indirectly,  on  behalf  of  a 
particular  candidate  . , ,  shall  be  treated 
as  contributions  from  such  person  to 
such  candidate."  2  U.S.C.  441a(a)(8). 

Another  consequence  of  affiliation  is 
that  there  io  no  limit  on  the  amount  of 
funds  that  may  be  transferred  between 
the  two  affiliated  committees.  11  CFR 
102.6(a).  The  amount  transferred  from  a 
Presidential  candidate's  authorized 
committee  to  an  affiliated  delegate 
committee  is  not  treated  as  a 
contnbution  to  that  delegate  committee 
or  as  an  expenditure  by  the  Presidential 
committee.'  Consequently,  the  transfer, 
itself  is  not  subject  to  the  contribution 
limits  set  forth  in  §  no.l  and  §  110.2. 
and  does  not  trigger  the  expenditure 
limits  of  §  110,8.  However,  all  of  the 
delegate  committee's  expenditures, 
including  expenditures  made  from  the 
funds  transferred,  automatically  count 
against  the  Presidential  candidate's 
spending  limits,  as  a  result  of  affiliation. 

Finally,  it  is  impossible  for  a  delegate 
committee  affiliated  with  a  Presidential 
campaign  committee  to  make 
independent  expenditures  on  behalf  of 
the  Presidential  candidate. 

Section  110.14(k)    Affiliation  between 
delegate  committees. 

New  §  110.14(k)  has  been  added  to  the 
delegate  regulations  to  address 
affiliation  between  different  delegate 
committees.  It  states  that  the  criteria  for 
affiliation  set  out  at  11  CFR  100.5(g)  will 
be  applied  to  determine  whether 
delegate  committees  are  affiliated  with 
each  other.  Under  §  100.5(g)(2),  delegate 
committees  are  affiliated  if  tiiey  are 


'  The  disbursement  should  t)e  reported  as  a 
transfer  to  an  affiliated  committee  and  not  as  a 
conlribuiion  or  expenditure.  The  recipi.'nl 
commitlec  should  also  report  receipt  of  the  trantfer 
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established,  financed,  maintained  or 
controlled  by  the  same  corporation, 
labor  organization,  person  or  group  of 
persons,  including  any  parent, 
subsidiary,  branch,  division,  department 
or  local  unit  thereof.  The  indicia  of 
affiliation  set  out  at  §  l{)0.5(g)(2)(ii)  will 
be  used  to  ascertain  whether  the 
delegate  committees  are  commonly 
established,  financed,  maintained  or 
controlled. 

If  the  Com.mission  finds  that  two  or 
more  delegate  committees  are  affiliated, 
the  committees  will  share  a  single 
contribution  limit  for  all  contributions 
made  or  received.  This  means  that  they 
must  aggregate  contributions  received 
from  the  same  contributor.  In  addition, 
the  affiliated  delegate  committees  must 
aggregate  the  contributions  they  make  to 
the  same  candidate  or  political 
committee,  including  any  expenditures 
that  qualify  as  in-kind  contributions  to 
such  candidate.  Finally,  affiliated 
delegate  committees  must  file  separate 
financial  disclosure  reports  under  Part 
104.  and  must  list  affiliated  committees 
rn  their  statements  of  organization.  See 
n  CFR  102.2. 

Conforming  Amendments 

In  addition  to  the  foregoing  revisions 
tj  11  CFR  110.14.  several  additional 
amendments  have  been  made  to  other 
Si'ctions  of  the  Commission's  regulations 
fjr  clarification  and  to  make  those 
F;!Ctions  consistent  with  the  new 
1  .nguage  of  11  CFR  110.14.  The  revisions 
t-re  located  in  11  CFR  100.5(e).  110.1  and 
1 10.2.  The  Commission  received  no 
public  comments  on  these  changes. 

S'ctiun  100.5    Political  committee. 

The  definition  of  "delegate 
committee"  in  §  100.5(el(5)  has  been 
revised  to  follow  the  definition  in  new 
§  110.14(b)(2). 

Section  110.1     Contributions  by  persons 
other  than  multicandidate  political 
committees. 

New  paragraph  (m)  has  been  added  to 
§  110.1  to  provide  that  the  contribution 
limits  set  forth  in  that  section  do  not 
apply  to  contributions  made  to  an 
individual  delegate,  but  are  applicable 
to  contributions  given  to  a  delegate 
committee.  The  new  language  is 
consistent  with  current  §  110.14  (c)  and 
(e)  and  new  §  110.14  (d)(1)  and  (g)il), 
and  does  not  represent  a  substantive 
change  in  this  area. 

Section  110.2     Contributions  by 
multicandidate  political  committees. 

There  are  no  substantive  changes  in 
this  section.  However,  new  paragraph  (j) 
has  been  added  to  stale  that  the  §  110.2 
limits  on  contributions  by 


multicandidate  committees  do  not  apply 
to  funds  given  to  an  individual  delegate, 
but  are  applicable  to  contributions  made 
to  a  delegate  committee.  This  provision 
follows  new  §  llO.l(m)  and  is  consistent 
with  both  current  and  new  §  110.14. 

List  of  Subjects 

11  CFR  Part  100 


Campaign  funds,  Elections. 

11  CFR  Parti  10 

Campaign  funds,  Elections.  Political 
candidates,  Political  committees  and 
parties. 

For  the  reasons  set  out  in  the 
preamble,  Subchapter  A,  Chapter  I  of 
Title  11,  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  100— SCOPE  AND  DEFINITIONS 
{2U.S.C.  431) 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  2  U.S.C.  431.  438(a)(8). 

2. 11  CFR  Part  100  is  amended  by 
rovising  §  100.5(c)(5)  to  read  as  follows: 

(  1C3.5    Political  committee  (2  U.S.C.  431 
(.1),  (5).  (6)).      I 

•  •  •  *  * 

(e)  •  •  * 

(5)  Delegate  committee.  A  delegate 
committee  is  a  group  of  persons  that 
receives  contributions  or  makes 
expenditures  for  the  sole  purpose  of 
influencing  the  selection  of  one  or  more 
delegates  to  a  national  nominating 
convention.  The  term  "delegate 
committee"  includes  a  group  of 
delegates,  a  group  of  individuals  seeking 
selection  as  delegates  and  a  group  of 
individuals  supporting  delegates.  A 
delegate  committee  that  qualifies  as  a 
political  committee  under  11  CFR  100.5 
must  register  with  the  Commission 
pursuant  to  11  CFR  Part  102  and  report 
its  receipts  and  disbursements  in 
accordance  with  11  CFR  Part  104.  (See 
definition  of  "delegate"  at  11  CFR 
110.14(b)(1).) 


PART  110— CONTRIBUTION  AND 
EXPENDITURE  LIMITATIONS  AND 
PROHIBITIONS 

3.  The  authority  citation  for  Part  110 
continues  to  read  as  follows: 

Authority:  2  U.S.C.  431(8),  431(9),  432(c)(2), 
4.37d(a)(8).  438(a)(8).  441a,  441b.  44ld,  441e, 
441f,  441g,  441h,  and441i. 

4.  Section  110.1  is  amended  by  adding 
paragraph  (m)  to  read  as  follows: 


§  110.1     Contributions  by  persons  other 
than  multicandidate  political  committees  (2 
U.S.C.  441a(aK1)). 

***** 

(m)  Contributions  to  delegates  and 
delegate  committees.  (1)  Contributions 
to  delegates  for  the  purpose  of  furthering 
their  selection  under  11  CFR  110.14  are 
not  subject  to  the  limitations  of  this 
section. 

(2)  Contributions  to  delegate 
committees  under  11  CFR  110.14  are 
subject  to  the  limitations  of  this  section. 

5.  Section  110.2  is  amended  by  adding 
paragraph  (j)  to  read  as  follows: 

§  11 0.2    Contributions  by  multicandidate 
political  committees  (2  U.S.C.  441a(a)(2)). 

***** 

(j)  Contributions  to  delegates  and 
delegate  committees.  (1)  Contributions 
to  delegates  for  the  purpose  of  furthering 
their  selection  under  11  CFR  110.14  are 
not  subject  to  the  limitations  of  this 
section. 

(2)  Contributions  to  delegate 
committees  under  11  CFR  110.14  are 
subject  to  the  limitations  of  this  section. 

6.  Section  110.14  is  revised  to  read  as 
follows: 

§110.14    Contributions  to  and 
expenditures  by  delegates  and  delegate 
committees. 

(a)  Scope.  This  section  sets  forth  the 
prohibitions,  limitations  and  reporting 
requirements  under  the  Act  applicable 
to  all  levels  of  a  delegate  selection 
process. 

(b)  Definitions — (1)  Delegate.  Delegate 
means  an  individual  who  becomes  or 
seeks  to  become  a  delegate,  as  defined 
by  State  law  or  party  rule,  to  a  national 
nominating  convention  or  to  a  State, 
district,  or  local  convention,  caucus  or 
primarj'  that  is  held  to  select  delegates 
to  a  national  nominating  convention. 

(2)  Delegate  committee.  A  delegate 
committee  is  a  group  of  persons  that 
receives  contributions  or  makes 
expenditures  for  the  sole  purpose  of 
influencing  the  selection  of  one  or  more 
delegates  to  a  national  nominating 
convention.  The  term  "delegate 
committee"  includes  a  group  of 
delegates,  a  group  of  individuals  seeking 
selection  as  delegates  and  a  group  of 
individuals  supporting  delegates.  A 
delegate  committee  that  qualifies  as  a 
political  committee  under  11  CFR  100.5 
must  register  with  the  Commission 
pursuant  to  11  CPU  Part  102  and  report 
its  receipts  and  disbursements  in 
accordance  with  11  CFR  Part  104. 

(c)  Funds  received  and  expended; 
Prohibited  funds.  (1)  Funds  received  or 
disbursements  made  for  the  purpose  of 
furthering  the  selection  of  a  delegate  to 


UM  i 


Federal  Register  /  Vol.  52.  No.  183  /  Tuesday,  September  22,  1987  /  Rules  and  Regulations 


35535 


a  national  nominating  convention  are 
contributions  or  expenditures  for  the 
purpose  of  influencing  a  federal  election, 
see  11  CFR  100.2  (c){3)  and  (e).  except 
that— 

(il  Payments  made  by  an  individual  to 
a  State  committee  or  subordinate  State 
committee  as  a  condition  for  ballot 
access  as  a  delegate  are  not 
contributions  or  expenditures.  Such 
paym.ents  are  neither  required  to  be 
reported  under  11  CFR  Part  104  nor 
subject  to  limitation  under  11  CFR  110.1: 
and 

(ii)  Payments  made  by  a  State 
committee  or  subordinate  State  party 
committee  for  administrative  expenses 
incurred  in  connection  with  sponsoring 
conventions  or  caucuses  during  which 
delegates  to  a  national  nominating 
convention  are  selected  are  not 
contributions  or  expenditures.  Such 
payments  are  neither  required  to  be 
reported  under  11  CP'R  Part  104  nor 
subject  to  limitation  under  11  CFR  110.1 
and  110.2. 

(2)  All  funds  received  or 
disbursements  made  for  the  purpose  of 
furthering  the  selection  of  a  delegate  to 
a  nationdl  nominating  convention, 
including  payments  made  under 
paragraphs  (c)(l)(i)  and  (c)(l)(ii)  of  this 
section,  shall  be  made  from  funds 
permissible  under  the  Act.  See  11  CFR 
Parts  no,  114  and  115. 

(d)  Contributions  to  a  delegate.  (1) 
The  limitations  on  contributions  to 
candidates  and  political  committees 
under  11  CFR  110.1  and  110.2  do  not 
apply  to  contributions  made  to  a 
delegate  for  the  purpose  of  furthering  his 
or  her  selection;  however,  such 
contributions  do  count  against  the 
limitation  on  contributions  made  by  an 
individual  in  a  calendar  year  under  11 
CFR  110.5. 

(2)  Contributions  to  a  delegate  made 
by  the  authorized  committee  of  a 
presidential  candidate  count  against  the 
presidential  candidate's  expenditure 
limitation  under  11  CFR  n0.8(a). 

(3)  A  delegate  is  not  required  to  report 
contributions  received  for  the  purpose  of 
furthering  his  or  her  selection. 

(e)  Expenditures  by  delegate  to 
advocate  onlv  his  or  her  selection.  (1) 
Expenditures  by  a  delegate  that 
advocate  only  his  or  her  selection  are 
neither  contributions  to  a  candidate, 
subject  to  limitation  under  11  CFR  110.1. 
nor  chargeable  to  the  expenditure  limits 
of  any  Presidential  candidate  under  11 
CFR  110.8(a).  Such  expenditures  may 
include,  but  are  not  limited  to:  Payments 
for  travel  and  subsistence  during  the 
delegate  selection  process,  including  the 
national  nominating  convention,  and 
payments  for  any  communications 
advocating  only  the  delegate's  selection. 


(2)  A  delegate  is  not  required  to  report 
expenditures  made  to  advocate  only  his 
or  her  selection. 

(f)  Expenditures  by  a  delegate 
referring  to  a  candidate  for  public 
office— [1]  Volunteer  activities  that  do 
not  use  public  political  advertising,  (i) 
Expenditures  by  a  delegate  to  defray  the 
costs  of  certain  campaign  materials 
(such  as  pins,  bumper  stickers, 
handbills,  brochures,  posters  and  yard 
signs)  that  advocate  his  or  her  selection 
and  also  include  information  on  or 
reference  to  a  candidate  for  the  office  of 
President  or  any  other  public  office  are 
neither  contributions  to  the  candidate 
referred  to  nor  subject  to  limitation 
under  11  CFR  110.1  provided  that: 

(A)  The  materials  are  used  in 
connection  with  volunteer  activities;  and 

(B)  The  expenditures  are  not  for  costs 
incurred  in  the  use  of  broadcasting, 
newspapers,  magazines,  billboards, 
direct  mail  or  similar  types  of  general 
public  communication  or  political 
advertising. 

(ii)  Such  expenditures  are  not 
chargeable  to  the  expenditure  limitation 
of  a  presidential  candidate  under  11 
CFR  110.3(a). 

(iii)  A  delegate  is  not  required  to 
report  expenditures  made  pursuant  to 
this  paragraph. 

(2)  Use  of  public  political  advertising. 
A  delegate  may  make  expenditures  to 
defray  costs  incurred  m  the  use  of 
broadcasting,  newspapers,  magazines, 
billboards,  direct  mail  or  similar  types  of 
general  public  communication  or 
political  advertising  to  advocate  his  or 
her  selection  and  aiso  include 
information  on  or  reference  to  a 
candidate  for  the  office  of  President  or 
any  other  public  office. 

(i)  Such  expenditures  are  in-kind 
contributions  to  a  Federal  candidate  if 
they  are  made  in  cooperation, 
consultation  or  concert  with,  or  at  the 
request  or  suggestion  of.  the  candidate, 
his  or  her  authorized  political 
committee(sj,  or  their  agents.  See  11 
CFR100.7(a)(ui)(A);2U.S.C. 
441ala)(7)(B). 

(A)  The  portion  of  the  expenditure 
allocable  to  a  Federal  candidate  is 
subject  to  the  contribution  limitations  of 
11  CFR  110.1. 

(B)  A  Federal  candidate's  authorized 
com.mittee  must  report  the  portion  of  the 
expenditure  allocable  to  the  candidate 
as  a  contribution  pursuant  to  11  CFR 
Part  104. 

(C)  The  portion  of  the  expenditure 
allocable  to  a  presidential  candidate  is 
chargeable  to  the  presidential 
candidate's  expenditure  limitation  under 
n  CFRno.8(a). 

(ii)  Such  expenditures  are 
independent  expenditures  under  11  CFR 


Part  109  if  they  are  made  for  a 
communication  expressly  advocating 
the  election  or  defeat  of  a  clearly 
identified  Federal  candidate  that  is  not 
made  with  the  cooperation  or  with  the 
prior  consent  of.  or  in  consultation  with, 
or  at  the  request  or  suggestion  of.  the 
candidate  or  any  agent  or  authorized 
committee  of  such  candidate. 

(A)  Such  independent  expenditures 
must  be  made  in  accordance  with  the 
requirements  of  11  CFR  Part  109. 

(B)  The  delegate  shall  report  the 
portion  of  the  expenditure  allocable  to 
the  Federal  candidate  as  an  independent 
expenditure  in  accordance  with  11  CFR 
109.2. 

(3)  Republication  of  candidate 
materials.  Expenditures  made  to  finance 
the  dissemination,  distribution  or 
republication,  in  whole  or  in  part,  of  any 
broadcast  or  materials  prepared  by  a 
Federal  candidate  are  in-kind 
contributions  to  the  candidate. 

(i)  Such  expenditures  are  subject  to 
the  contribution  limits  of  11  CFR  110.1. 

(ii)  The  Federal  candidate  must  report 
the  expenditure  as  a  contribution 
pursuant  to  11  CFR  Part  104. 

(iii)  Such  expenditures  are  not 
chargeable  to  the  presidential 
candidate's  expenditure  limitation  under 
11  CFR  110.8  unless  they  were  made 
with  the  cooperation,  or  with  the  prior 
consent  of,  or  in  consultation  with,  or  at 
the  request  or  suggestion  of,  the 
candidate  or  any  agent  or  authoi-ized 
committee  of  such  candidate. 

(4)  For  purposes  of  this  paragraph, 
"direct  mail"  means  any  mailing(s)  by 
commercial  vendors  or  any  ma!ling(s) 
made  from  lists  that  were  not  developed 
by  the  delegate. 

(g)  Contributions  made  to  and  by  a 
delegate  committee.  (1)  The  limitations 
on  contributions  to  political  committees 
under  11  CFR  110  1  and  110.2  apply  to 
contributions  made  to  and  by  a  delegate 
committee. 

(2)  Contributions  to  a  delegate 
committee  count  against  the  limitation 
on  contributions  made  by  an  individual 
in  a  calendar  year  under  11  CFR  110.5. 

(3)  A  delegate  committee  shall  report 
contributions  il  makes  and  receives 
pursuant  to  11  CFR  Part  104. 

(h)  Expenditures  by  a  delegate 
committee  to  advocate  only  the 
selection  of  one  or  more  delegates.  (1) 
Expenditures  by  a  delegate  committee 
that  advocate  onl\  the  selection  of  one 
or  more  delegates  are  neither 
contributions  to  a  candidate,  subject  to 
limitation  under  11  CFR  110.1  nor 
chargeable  to  the  expenditure  limits  of 
any  Presidential  candidate  under  11  CFR 
110.8(a).  Such  expenditures  may  include 
but  are  not  limited  to:  Payments  for 
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travel  and  subsistence  during  the 
delegate  selection  process,  including  the 
national  nominating  convention,  and 
payments  for  any  communications 
advocating  only  the  selection  of  one  or 
more  delegates. 

(2)  A  delegate  committee  shall  report 
expenditures  made  pursuant  to  this 
paragraph. 

(i)  Expenditures  by  a  delegate 
committee  referring  to  a  candidate  for 
public  office — (1)  Volunteer  activities 
that  do  not  use  public  political 
advertising,  (i)  Expenditures  by  a 
delegate  committee  to  defray  the  costs 
of  certain  campaign  materials  (such  as 
pins,  bumper  stickers,  handbills, 
brochures,  posters  and  yard  signs)  that 
advocate  the  selection  of  a  delegate  and 
also  include  information  on  or  reference 
to  a  candidate  for  the  office  of  President 
or  any  other  public  office  are  neither 
contributions  to  the  candidate  referred 
to.  nor  subject  to  limitation  under  11 
CFR  110.1  provided  that; 

(A)  The  materials  are  used  in 
connection  with  volunteer  activities;  and 

(B)  The  expenditures  are  not  for  costs 
incurred  in  the  use  of  broadcasting, 
newspapers,  magazines,  billboards, 
direct  mail  or  similar  types  of  general 
public  communication  or  political 
advertising. 

(ii)  Such  expenditures  are  not 
chargeable  to  the  expenditure  limitation 
of  a  presidential  candidate  under  11 
CF'R  110.8(a). 

(iii)  A  delegate  committee  shall  report 
expenditures  made  pursuant  to  this 
paragraph. 

(2)  Use  of  public  political  advertising. 
A  delegate  committee  may  make 
expenditures  to  defray  costs  incurred  in 
the  use  of  broadcasting,  newspapers, 
magazines,  billboards,  direct  mail  or 
similar  types  of  general  public 
communication  or  political  advertising 
to  advocate  the  selection  of  one  or  more 
delegates  and  also  include  Information 
on  or  reference  to  a  candidate  for  the 
office  of  President  or  any  other  public 
office.  If  such  expenditures  are  in-kind 
contributions  or  independent 
expenditures  under  paragraphs  (i)  or  (ii) 
below,  the  delegate  committee  shall 
allocate  the  portion  of  the  expenditures 
relating  to  the  delegate(s)  and 
candidate(s)  referred  to  in  the 
communications  between  them  and 
report  the  portion  allocable  to  each. 

(i)  Such  expenditures  are  in-kind 
contributions  to  a  Federal  candidate  if 
they  are  made  in  cooperation, 
consultation  or  concert  with  or  at  the 
request  or  suggestion  of  the  candidate, 
his  or  her  authorized  political 
committee(s),  or  their  agents. 

(A)  The  portion  of  the  expenditure 
allocable  to  a  Federal  candidate  is 


subject  to  the  contribution  limitations  of 
11  CFR  1101.  The  delegate  committee 
shall  report  the  portion  allocable  to  the 
Federal  candidate  as  a  contribution  in- 
kind. 

(B)  The  Federal  candidate's 
authorized  committee  shall  report  the 
portion  of  the  expenditure  allocable  to 
the  candidate  as  a  contribution  pursuant 
to  11  CFR  Part  104. 

(C)  The  portion  of  the  expenditure 
allocable  to  a  presidential  candidate  is 
chargeable  to  the  presidential 
candidate's  expenditure  limitation  under 
11  CFR  110.8(a). 

(ii)  Such  expenditures  are 
independent  expenditures  under  11  CFR 
Part  109  if  they  are  made  for  a 
communication  expressly  advocating 
the  election  or  defeat  of  a  clearly 
identified  Federal  candidate  that  is  not 
made  with  the  cooperation  or  with  the 
prior  consent  of,  or  in  consultation  with, 
or  at  the  request  or  suggestion  of,  the 
candidate  or  any  agent  or  authorized 
committee  of  such  candidate. 

(A)  Such  independent  expenditures 
must  be  made  in  accordance  with  the 
requirements  of  11  CFR  Part  109. 

(B)  The  delegate  committee  shall 
report  the  portion  of  the  expenditure 
allocable  to  the  Federal  candidate  as  an 
independent  expenditure  in  accordance 
with  11  CFR  109.2. 

(3)  Republication  of  candidate 
materials.  Expenditures  made  to  Finance 
the  dissemination,  distribution  or 
republication,  in  whole  or  in  part,  of  any 
broadcast  or  materials  prepared  by  a 
Federal  candidate  are  in-kind 
contributions  to  the  candidate. 

(i)  Such  expenditures  are  subject  to 
the  contribution  limitations  of  11  CFR 
110.1.  The  delegate  committee  shall 
report  the  expenditure  as  a  contribution 
in-kind. 

(ii)  The  Federal  candidate's 
authorized  committee  shall  report  the 
expenditure  as  a  contribution  pursuant 
to  11  CFR  Part  104. 

(iii)  Such  expenditures  are  not 
chargeable  to  the  presidential 
candidate's  expenditure  limitation  under 
11  CFR  110.8  unless  they  were  made 
with  the  cooperation  or  with  the  prior 
consent  of,  or  in  consultation  with,  or  at 
the  request  or  suggestion  of.  the 
candidate  or  any  agent  or  authorized 
committee  of  such  candidate. 

(4)  For  purposes  of  this  paragraph, 
"direct  mail"  means  any  mailing(s)  by 
commercial  vendors  or  any  mailing(s) 
made  from  lists  that  were  not  developed 
by  the  delegate  committee  or  any 
participating  delegate. 

(j)  Affiliation  of  delegate  committees 
with  a  Presidential  candidate's 
authorized  committee.  (1)  For  purposes 
of  the  contribution  limits  of  11  CFR  110.1 


and  110.2.  a  delegate  committee  shall  be 
considered  to  be  affiliated  with  a 
Presidential  candidate's  authorized 
committee  if  both  such  committees  are 
established,  financed,  maintained  or 
controlled  by  the  same  person,  such  as 
the  Presidential  candidate,  or  the  same 
group  of  persons. 

(2)  Factors  the  Commission  may 
consider  in  determining  whether  a 
delegate  committee  is  affiliated  under 
paragraph  (j)(l)  of  this  section  with  a 
Presidential  candidate's  authorized 
committee  may  include,  but  are  not 
limited  to; 

(i)  Whether  the  Presidential  candidate 
or  any  other  person  associated  with  the 
Presidential  authorized  committee 
played  a  significant  role  in  the  formation 
of  the  delegate  committee; 

(ii)  Whether  any  delegate  associated 
with  a  delegate  committee  is  or  has  been 
a  staff  member  of  the  Presidential 
authorized  committee: 

(iii)  Whether  the  committees  have 
common  or  overlapping  officers  or 
employees; 

(iv)  Whether  the  Presidential 
authorized  committee  provides  funds  or 
goods  in  a  significant  amount  or  on  an 
ongoing  basis  to  the  delegate  committee, 
such  as  through  direct  or  indirect 
payments  for  administrative, 
fundraising,  or  other  costs,  but  not 
including  the  transfer  to  a  committee  of 
its  allocated  share  of  proceeds  jointly 
raised  pursuant  to  11  CFR  102.17  or 
9034.8: 

(v)  Whether  the  Presidential 
candidate  or  any  other  person 
associated  with  the  Presidential 
authorized  committee  suggested, 
recommended  or  arranged  for 
contributions  to  be  made  to  the  delegate 
committee; 

(vi)  Similar  patterns  of  contributions 
received  by  the  committees; 

(vii)  Whether  one  committee  provides 
a  mailing  list  to  the  other  committee: 

(viii)  Whether  the  Presidential 
authorized  committee  or  any  person 
associated  with  that  committee  provides 
ongoing  administrative  support  to  the 
other  committee; 

(ix)  Whether  the  Presidential 
authorized  committee  or  any  person 
associated  with  that  committee  directs 
or  organizes  the  specific  campaign 
activities  of  the  delegate  committee;  and 

(x)  Whether  the  Presidential 
authorized  committee  or  any  person 
associated  with  that  committee  files 
statements  or  reports  on  behalf  of  the 
delegate  committee. 

(k)  Affiliation  between  delegate 
committees.  Delegate  committees  will 
be  considered  to  be  affiliated  with  each 
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other  if  they  meet  the  criteria  for 
affiliation  set  forth  at  11  CFR  100.5(g). 
Scott  E.  Thomas. 

Chairman,  Federal  Election  Commission. 
Dated:  September  17,  1987. 

|FR  Doc.  87-21788  Filed  &-21-87;  8:45  amj 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  202 

(Reg.  B;  Docket  No.  R-0580] 

Equal  Credit  Opportunity; 
Determination  of  Effect  of  State  Laws 
(Wisconsin) 

agency:  Board  of  Governors  of  the 

Federal  Reserve  System. 

action:  Preemption  determination. 


summary:  The  Board  is  publishing  in 
final  form  a  determination  as  to  whether 
certain  provisions  in  the  Family  Code  of 
Wisconsin  are  inconsistent  with  the 
Equal  Credit  Opportunity  Act  (ECOA)  or 
Regulation  B  and  therefore  preempted. 
The  Board  has  made  a  determination 
not  to  preempt  any  of  the  provisions  in 
question. 

EFFECTIVE  DATE:  November  1. 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  S.  Brueger.  Attorney,  Division 
of  Consumer  and  Community  Affairs,  at 
(202)  452-2412  (for  TDD  users  only, 
Earnestine  Hill  or  Dorothea  Thompson, 
Telecommunications  Device  for  the 
Deaf,  at  (202)  452-3544).  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551. 
SUPPLEMENTARY  INFORMATION: 

(1)  General. 

Section  705(f)  of  the  ECOA  authorizes 
the  Board  to  determine  whether  an 
inconsistency  exists  between  a 
provision  of  the  act  and  a  state  law 
relating  to  credit  discrimination.  If.  in 
addition  to  being  inconsistent,  a  state 
law  provides  no  greater  protection  for 
credit  applicants  than  does  the  federal 
law,  the  state  law  is  preempted  to  the 
extent  of  the  inconsistency,  and 
creditors  in  that  state  may  not  follow  the 
inconsistent  state  requirement.  In 
addition,  section  705(b)  of  the  ECOA 
provides  that  consideration  or 
application  of  state  property  laws 
directly  or  indirectly  affecting 
creditworthiness  do  not  constitute 
discrimination  under  the  act. 

This  determination  regarding 
Wisconsin  law  is  issued  under  authority 
delegated  to  the  Director  of  the  Division 
of  Consumer  and  Community  Affairs,  as 
set  forth  in  the  Board's  Rules  Regarding 


Delegation  of  Authority  (12  CFR  Part 
265). 

(2)  Discussion  of  Wisconsin  law  and 
final  determination.- 

The  Board  examined  Wisconsin 
Statutes  §§  766.56[3)(b).  766.565(5),  and 
768.56(2)(d)  to  determine  whether 
requirements  imposed  by  these  sections 
are  inconsistent  with  the  ECOA  or  the 
Board's  Regulation  B,  which  implements 
the  act.  On  October  6,  1986.  the  Board 
published  a  preliminarj'  determination 
(51  FR  35521).  In  that  notice,  the  Board 
proposed  to  preempt  a  portion  of 
§  766.565(5),  specifically,  the 
requirement  that  creditors  terminate 
certain  accounts  in  response  to  a 
unilateral  request  to  do  so  from  a 
nonapplicant  spouse.  The  Board 
proposed  not  to  preempt  §§  766.56(3)(b) 
or  766.56(2J(d),  dealing  with  marital 
status  and  other  inquiries,  as  no 
inconsistency  was  found  between  these 
sections  and  the  federal  law.  Ten 
comments  were  received  in  response  to 
the  proposed  determination. 

After  analysis  and  review,  the  Board 
has  determined  that  Wisconsin  may 
properly  be  view-ed  as  a  community 
property  state  for  Regulation  B 
purposes.  This  determination  takes  into 
account  the  presumption  (established  by 
the  Wisconsin  statute)  that  all  property 
acquired  and  all  debts  incurred  during 
the  marriage  are  community  debts,  as 
well  as  the  stated  legislative  intent  that 
marital  property  is  a  form  of  community 
property.  Therefore,  the  marital  status 
inquiries  allowed  under  §  766.56(2)(d) 
and  the  inquiry  as  to  marital  status  and 
name  and  address  of  the  spouse 
required  under  §  766.56(3)(b)  are  not  in 
conflict  with  the  federal  act  or 
regulation.  In  a  community  property 
state  it  is  pennissible  for  creditors  "to 
obtain  information  about  the 
nonapplicant  spouse  under 
§  202.5(c)(21(iv)  of  Regulation  B.  and  to 
ask  about  marital  status  under 
§  202.5(d)(1). 

The  Board  also  considered  whether 
the  language  of  §  766.56(2J(d)  to  the 
effect  that  a  creditor  may  mquire 
whether  the  applicant  is  "married, 
unmarried  or  separated,  under  a  decree 
of  legal  separation."  is  inconsistent  with 
the  federal  law.  At  issue  is  the  use  of  the 
words  "under  a  decree  of  legal 
separation."  since  the  federal  law 
prescribes  that  only  the  terms 
"married."  "unmarried,"  and 
"separated"  are  to  be  used  in  any 
inquiry  into  marital  status.  The  Board 
has  concluded  that  the  language  in 
§  766.56(2)(d)  is  not  mandatory  and  only 
clarifies  the  nature  of  the  permissible 
inquiry.  Under  55  202.5(d)  and  202.2(u) 
of  Regulation  B,  creditors  may  explain  to 
applicants  the  state  law  meaning  of  the 


terms  "married,"  "unmarried."  or 
"separated."  Thus,  no  conflict  exists 
between  5  766.56(2)(d)  of  the  Wisconsin 
law  and  5  202.5(d)(1)  of  Regulation  B. 

Finally,  the  Board  considered  an 
inconsistency  between  5  766.565(5)  of 
the  Wisconsin  law  and  5  202.7(a)  of 
Regulation  B.  Section  202.7(a)  prohibits 
creditors  from  refusing  to  grant  an 
individual  account  to  a  creditworthy 
applicant  on  the  basis  of  mantal  status. 
Under  5  766  565(5).  a  nonapplicant 
spouse  is  able  unilaterally  to  terminate 
an  account,  leaving  the  applicant  (who 
already  has  been  found  creditworthy) 
unable  to  maintain  an  open-end  account 
with  that  creditor.  The  applicant  may 
also  be  precluded  from  obtaining  an 
account  in  the  future  from  that  creditor, 
since  the  creditor  may  consider  a  prior 
termination  by  the  spouse  in  the 
evaluation  process  and  may  refuse  on 
that  basis  to  open  a  new  account  for  the 
applicant. 

While  a  clear  inconsistency  exists 
between  the  state  law  and  the  federal, 
the  Board  has  made  a  determination  not 
to  preem.pt  the  state  law.  This 
determination  is  based  on  §  705(b)  of  the 
ECOA  and  implementing  §  202.6(c)  of 
Regulation  B,  which  allow  creditors  to 
take  into  account  state  property  laws 
that  directly  or  indirectly  affect 
creditworthiness.  Although  the  Board 
believes  that  a  strong  legal  argument 
can  be  made  that  §  766.565(5)  primarily 
governs  the  extension  of  credit  and  the 
relationship  between  the  creditor  and 
the  nonapplicant  spouse,  the  Board  has 
concluded  after  lengthy  analysis  that  an 
equally  valid  basis  exists  for  finding 
that  5  766  565(5)  governs  the  exercise  of 
a  property  right  since  it  establishes  a 
nonapplicant  spouse's  authority  over 
marital  property  in  which  he  or  she  has 
or  will  have  an  ownership  interest.  For 
example,  the  right  to  terminate  an  open- 
end  account,  created  by  §  766.565(5), 
provides  a  mechanism  by  which  the 
nonapplicant  spouse  can  limit  the 
availability  of  his  or  her  interest  in 
marital  property  for  debts  incurred 
under  the  open-end  credit  plan  granted 
to  the  applicant  spouse.  Consequently, 
the  Board  has  determined  that 
5  766.565(5)  is  entitled  to  deference 
under  §  705(b)  of  the  ECOA  and 
§  202.6(c)  of  Regulation  B.  and  is  not 
preempted  by  the  act  or  the  regulation. 

List  of  Subjects  in  12  CFR  Part  202 

Banks,  Banking.  Civil  rights. 
Consumer  protection,  Credit,  Federal 
Reserve  System.  Marital  status 
discrimination.  Minority  groups. 
Penalties,  Sex  discrimination.  Women. 
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Board  of  Governors  of  the  Federal  Reserve 
System. 

William  W.  Wiles, 
Secretary  of  the  Board. 
September  16, 1987. 
|FR  Doc.  87-21760  Filed  9-21-«7:  8:45  ain| 

BILLING  CODE  6210-01-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Part  1204 

Administrative  Authority  and  Policy 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Final  rule. 

SUMMARY:  NASA  is  amending  14  CFR 
Part  1204  by  adding  §  1204.509, 
"Delegation  of  Authority — To  Take 
Actions  Regarding  "Liquidated  Damage" 
Assessments  Under  the  Contract  Work 
Hours  and  Safety  Standards  Act,  and 
Associated  Labor  Statutes."  This 
delegates  responsibility  and  authority  to 
the  Director,  Industrial  Relations  Office, 
to  act  for  the  Administrator  in  all 
matters  where  the  "Agency  Head"  is 
authorized  to  act  under  29  CFR  Part  5  in 
matters  regarding  the  assessment  of 
liquidated  damages. 
EFFECTIVE  DATE:  September  22. 1987. 
ADDRESS:  Director,  Industrial  Relations 
Office,  Code  NR,  NASA  Headquarters, 
Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gordon  K.  Gilson  (202)  433-2882. 
SUPPLEMENTARY  INFORMATION:  Since 
this  delegation  involves  administrative 
management  decisions,  no  public 
comment  period  is  required. 

The  National  Aeronautics  and  Space 
Administration  has  determined  that; 

1.  This  rule  is  not  subject  to  the 
requirements  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  through  612, 
since  it  will  not  exert  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

2.  This  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291. 

List  of  Subjects  in  14  CFR  Part  1204 

Airports,  Authority  delegations 
(Government  agencies).  Federal 
buildings  and  facilities.  Government 
contacts,  Government  employees. 
Government  procurement,  Grants 
programs  sci'-nce  and  technology. 
Intergovernmental  regulations.  Labor 
unions.  Security  measures.  Liquidated 
damages.  Labor  standards.  Small 
businesses. 

For  reasons  set  forth  in  the  Preamble, 
14  CFR  Part  1204  is  amended  as  follows: 


PART  1204— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  1204  Subpart  5  continues  to  read  as 
follows: 

Authority:  42  U.S.C,  2473.     • 

2.  Section  1204.509  is  added  to  read  as 

follows: 

§  1204.509    Delegation  of  authority  to  take 
action  regarding  "liquidated  damage" 
assessments  under  ttie  Contract  Work 
Hours  and  Safety  Standards  Act,  and 
associated  lat>or  statutes. 

(a)  Delegation  of  authority.  The 
Director.  Industrial  Relations  Office,  is 
hereby  delegated  the  authority  to  act  for 
the  Administrator  in  all  matters  where 
the  "Agency  Head"  is  authorized  to  act 
under  29  CFR  Part  5,  labor  standards 
provisions  applicable  to  contracts 
covering  federally  financed  and  assisted 
construction  and  labor  standards 
provisions  applicable  to  nonconsfruction 
contracts  as  they  are  subject  to  the 
Conract  Work  Hours  and  Safety 
Standards  Act,  in  regards  to  the 
assessment  of  liquidated  damages. 

(b)  Redelegation.  None  authorized 
except  by  virtue  of  succession. 

(c)  Reporting.  The  official  to  whom 
authority  is  delegated  in  this  regulation 
will  assure  that  feedback  is  provided  to 
keep  the  Administrator  informed  of 
significant  actions,  problems,  or  other 
matters  of  substance  related  to  the 
exercise  of  the  authority  delegated 
hereunder. 

]ames  C.  Fletcher, 

.•\dministralor. 

[FR  Doc.  87-2t757  Filed  9-21-87;  8:45  am) 

BILLING  CODE  751(H)1-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

15  CFR  Part  399 

( Docket  No.  706 1 0-7 1 1 0  ] 

Revision  of  Validated  License  Controls 
on  Controllable  Pitch  Propellers 

AGENCY:  Export  Administration, 
International  Trade  Administration, 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  Export  Administration 
maintains  the  Commodity  Control  List 
(CCL).  which  identifies  those  items 
subject  to  Department  of  Commerce 
export  controls. 

This  rule  amends  the  validated  export 
license  controls  on  certain  controllable 
pitch  propellers  described  in  paragraph 
(e)(2)  of  the  "List  of  Equipment 
Controlled  by  ECCN  1416A "  in  ECCN 


1416A  on  the  CCL  (Supplem.ent  No.  1  to 
§  399.1).  This  action  is  in  accordance 
with  a  finding  of  foreign  availability 
under  section  5(f)  of  the  Export 
Administration  Act  of  1979,  as  amended. 
Controllable  pitch  propellers  rated  at 
40,000  hp  capacity  and  below  (controlled 
under  ECCN  1416A  on  the  CCL)  now 
require  a  validated  license  for  export 
only  to  destinations  in  Country  Groups 
Q,  S,  W,  Y,  and  Z.  the  People's  Republic 
of  China,  and  Afghanistan  for  national 
security  reasons. 

Notice  of  the  foreign  availability 
determination  on  this  equipment  has 
been  published  previously  (52  FT^  34976, 
Sept.  16, 1987). 
EFFECTIVE  DATE:  September  22, 1987. 

FOR  FURTHER  INFORMATION  CONTACT! 

Donald  J.  Brychczynski,  Office  of 
Foreign  Availability,  Department  of 
Commerce,  Washington,  DC  20230, 
Telephone;  (202)  377-3564. 

SUPPLEMENTARY  INFORMATION: 
Rulemaking  Requirements 

1.  Because  this  rule  concerns  a  foreign 
and  military  affairs  function  of  the 
United  States,  it  is  not  a  rule  or 
regulation  within  the  meaning  of  section 
1(a)  of  Executive  Order  12291,  and  it  is 
not  subject  to  the  requirements  of  that 
Order.  Accordingly,  no  preliminary  or 
final  Regulatory  Impact  Analysis  has  to 
be  or  will  be  prepared. 

2,  Section  13(a)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(50  U.S.C.  app,  2412(a)),  exempts  this 
rule  from  all  requirements  of  section  553 
of  the  Administrative  Procedure  Act 
(APA)  (5  U.S.C.  553),  including  those 
requiring  publication  of  a  notice  of 
proposed  rulemaking,  an  opportunity  for 
public  comment,  and  a  delay  in  effective 
date.  This  rule  is  also  exempt  from  these 
APA  requirements  because  it  i'nvolves  a 
foreign  and  military  affairs  function  of 
the  United  States,  Further,  no  other  law 
requires  that  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  be  given  for  this  rule. 
Accordingly,  it  is  being  issued  in  final 
form.  However,  as  with  other 
Department  of  Commerce  rules, 
comments  from  the  public  are  always 
welcome.  Written  comments  (six  copies) 
should  be  submitted  to:  Joan  Maguire, 
Regulations  Branch,  Export 
Administration,  Department  of 
Commerce,  P.O.  Box  273,  Washington, 
DC  20044. 

3.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  or  by  any  other  law,  under  sections 
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603(a)  and  604(al  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603(a)  and 
604(a))  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

4^  This  rule  involves  a  collection  of 
information  that  is  subject  to  the 
requirements  of  the  F'aperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.].  This  collection  has  been  approved 
by  the  Office  of  Management  and 
Budget  under  control  number  0625-0001. 

List  of  Subjects  in  15  CFR  Pari  399 

Exports,  Reporting  and  recordkeeping 
requirements. 

Accordingly.  Part  399  of  the  Export 
Administration  Regulations  (15  CFR 
Parts  368-399)  is  amended  as  follows: 

PART  399— [AUENDEDl 

1.  The  authority  citation  for  Part  399 
continues  to  read  as  follows: 

Authority:  Pub.  L.  96-72.  93  Stat.  503  (50 
U.S.C.  app  2401  et  spq  I.  as  amended  bv  Pub. 
L.  97-145  of  December  29, 19»i.  and  bv  Pub  L 
99-64  of  July  12.  1985:  E.O.  12525  of  |uiy  12, 
1965  (50  FR  28757.  July  16.  1985 1;  Pub.  ll  95- 
223  of  December  28. 1977  (50  U.S.C.  1701  et 
seq.  ]:  E.O.  12532  of  September  9, 1985  (50  FR 
36861.  September  10. 1985)  as  affected  by 
notice  of  September  4.  1986  (51  FR  31925, 
September  8.  1986);  Pub.  L  99-440  (October  2. 
1986]  (22  U  S,C.  5001  et  seg.)-  and  E.O.  12571. 
October  27.  1986  (51  FR  39505.  October  29. 
1986). 

Supplement  No.  }  to  §399.1    [Amended] 

2,  In  Supplement  No.  1  to  §  399.1  (the 
Commodity  Control  List).  Commodity 
Group  4  (Transportation  Equipment), 
ECCN  1416A  is  amended  by  revising  the 
"  Validated  License  Required" 
paragraph  to  read  as  folbws: 

1416-^    Vessels,  surface-effect  vehicles, 
water-screw  propellers  and  hub 
assemblies,  water-screw  propeller 
systems,  moisture  and  particulate 
separator  systems  and  specially 
designed  components. 

Controls  for  ECCN  1416A 
•  «  •  •  • 

Validated  License  Required:  Country 
Groups  QSTVWYZ,  Controllable  pitch 
propellers  and  hub  assemblies  rated  at 
greater  than  20,000  hp  but  less  than  or 
equal  to  40.000  hp  require  a  validated 
license  only  for  Country  Croups 
QSWYZ,  the  People's  Republic  of  China, 
and  Afghanistan, 
***** 

Dated:  September  17, 1987. 
Dan  Hoydysh. 

Acting  Director.  Office  of  Technology  and 

Policy  Analysis. 

[FR  Doc,  87-21809  Filed  9-21-67:  8:45  am] 

BILUNG  CODE  3510-DT-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  2  and  284 
(Docket  No.  RM87-34-000] 

Regulation  of  Natural  Gas  Pipelines 
After  Partial  Wellhead  Decontrol 

September  16.  1987, 

agency:  Federal  Energy  Regulatory 
Commission,  EKDE 

action:  Interim  rule  and  statement  of 
policy:  notice  of  effective  date. 


summary:  The  Federal  Energy 
Regulatory  Commission  gives  notice  that 
Order  No,  50a  issued  on  August  7, 1987 
(52  FR  30334),  became  effective  on 
September  15,  1987  upon  issuance  of  the 
mandate  of  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  in  Associated  Gas  Distributors  v. 
FERC.  No.  85-1811  (DC.  Cir.  June  23, 
1987).  The  Commission  also  amends  the 
regulations  adopted  in  Order  No.  500  to 
reflect  the  September! 5,  1987  effective 
date  of  the  order.  In  addition,  the 
Commission  gives  notice  that  the 
suspension  of  §  284.10  of  the 
Commission's  regulations  is  removed 
effective  November  1, 1987  and  all 
waivers  of  that  section  will  terminate  on 
the  same  day.  Accordingly,  §  284.10,  as 
amended  by  Order  No.  500,  is  effective 
on  November  1,  1987. 
EFFECTIVE  DATE:  Order  No.  500  is 
effective  September  15, 1987.  The 
suspension  of  §  284,10  of  the 
Commission's  regulations  is  removed 
effective  November  1,  1987,  and  waivers 
of  that  section  will  terminate  on  the 
same  date.  Accordingly,  §  284.10.  as 
amended  by  Order  No.  500,  is  effective 
on  November  1,  1987, 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Howe,  Jr..  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
NE.,  Washington,  DC  20426  (202)  357- 
8274, 

SUPPtiMENTARY  INFORMATION:  On 

August  7. 1987.  the  Commission  issued 
Order  No,  500  responding  on  an  interim 
basis  to  the  decision  of  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  concerning  Order 
No.  436  in  Associated  Gas  Distributors 
V.  FERC.  No,  85-1811  (D,C,  Cir,  June  23, 
1987],  In  Order  .No.  500,  the  Commission 
stated  that  Order  .\o.  500  would  become 
effective  immediately  upon  issuance  of 
the  Court's  mandate  or  upon  leave  of  the 
Court.  The  Court's  mandate  issued  on 
September  15. 1987.  Accordingly,  Order 
No.  500  became  effective  on  September 


15,  1987.  The  Commission  also  stated  in 
Order  No.  500  that  the  stay  of  the 
effectiveness  of  §  284.10  which  the 
Commission  issued  on  July  2. 1987.  52  FR 
2:^796  (July  24,  1987),  would  be  removed 
effective  the  first  day  of  the  second 
month  after  the  effective  date  of  Order 
No,  500.  In  addition,  in  a  companion 
order  to  Order  .No.  500.  issued  on  August 
7, 1987,  the  Commission  stated  that  the 
waivers  of  §  284.10(a)(1)  granted 
individual  pipelines  would  also 
terminate  on  the  first  day  of  the  second 
month  after  the  effective  date  of  Order 
No.  500,  Texas  Eastern  Transmission 
Corp..  40  FERC  f61,137  (Aug,  7,  1987). 
Therefore,  the  suspension  of  §  284.10  is 
removed  effective  .November  1,  1987, 
and  all  waivers  of  that  section  will 
terminate  on  the  same  day.  Accordingly, 
§  284,10.  as  amended  by  Order  .No.  500, 
is  effective  on  .November  1,  1987. 

Part  2  and  Part  284.  Chapter  I.  Title  18, 
Code  of  Federal  Regulations,  are 
amended  as  set  forth  below. 
Kenneth  F.  Plumb, 
Secreta.'y. 

PART  2— GENERAL  POUCY  AND 
INTERPRETATIONS 

1.  The  authority  citation  for  Part  2 
continues  to  read  as  follows: 

Authority:  Department  of  Elnergy 
Organization  Act.  42  U.S.C  7101-7352  (1962): 
E  O  12009.  3  CFR  1978  Coir.p  p.  142;  Federal 
Power  Act.  16  L'  S,C.  792-825r  (1982):  Natural 
Gas  Act.  15  U.S,C  717-717w  (1982):  Natural 
Gas  Policy  Act  of  1978,  15  L.S  C  3301-3432 
(1982):  Public  Utility  Regulator)'  Policies  Act 
of  1978,  16  use.  2601-2645  (1982);  and  the 
National  Environmental  Policy  Act.  42  US  C. 
4321-4361  (19~8):  unless  otherwise  indicated, 

§2.104    [Amended] 

2,  In  §  2,104(0  the  phrase  "on  the 
effective  date  of  this  order  [The 
Commission  will  publish  a  notice  of  the 
efTective  date  as  soon  as  leave  is 
obtained  from  the  Court  or  the  mandate 
of  the  Court  issues] "  is  removed  and  the 
date  "on  September  15. 1967."  is  mseried 
in  its  place. 

PART  284-CERTAIN  SALES  AND 
TRANSPORTATION  OF  NATURAL  GAS 
UNDER  THE  NATURAL  GAS  POUCY 
ACT  OF  1978  AND  RELATED 
AUTHORITIES 

3  The  authority  citation  for  Part  284 

continues  to  read  as  follows: 

Authority:  Natural  Gas  Act.  15  US.C.  717- 
717w  (1982).  as  amended:  Natural  Gas  Policy 
Act  of  19~8,  15  V  S  C.  3301-3432  (1982): 
Department  of  Energy  Organization  Act.  42 
U.S.C.  7101-7352  (1982):  E  O  12009,  3  CFR 
1978  Comp,  p,  142. 
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§  284.8     [Amended] 

4.  In  §  284.8(0(6),  the  phrase  "on  the 
effective  date  of  this  rule  [The 
Commission  will  publish  a  notice  of  the 
effective  date  as  soon  as  leave  is 
obtained  from  the  Court  or  the  mandate 
of  the  Court  issues]."  is  removed  and  the 
date  "on  September  15,  1987,"  is  inserted 
in  its  place,  and  the  phrase  "on  the  first 
day  of  the  second  month  after  the 
effective  date  of  this  rule"  is  removed 
and  the  date  "on  November  1, 1987,"  is 
inserted  in  its  place. 

§284.9    [Amended] 

5.  In  §  284.g(f)(5),  the  phrase  "on  the 
effective  date  of  this  rule  [The 
Commission  will  publish  a  notice  of  the 
effecti\  e  date  as  soon  as  leave  is 
obtained  from  the  Court  or  the  mandate 
of  the  Court  issues),"  is  removed  and  the 
date  "on  September  15. 1987,"  is  inserted 
in  its  place,  and  the  phrase  "on  the  first 
day  of  the  second  month  after  the 
effective  date  of  this  rule"  is  removed 
and  the  date  "on  November  1, 1987,"  is 
inserted  in  its  place. 

§283.1C     [Amended] 

6.  The  suspension  of  S  284.10  is 
removed  effective  November  1, 1987. 
[m  Doc.  87-21829  Filed  9-21-87:  8:45  am] 
BIUJNG  CODE  6717-01-U 


DEPARTMErrr  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  177 
(Docket  No.  86F-0437] 

Indirect  Food  Additives;  Polymers 

AGENCY:  Food  and  Drug  Administration. 
action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  polyarylate  resins, 
formed  by  reaction  of  bisphenol-A  with 
diphenylisophthalate  and 
diphenylterephthalate,  as  articles  or 
components  of  articles  intended  for  use 
in  contact  with  food.  This  action 
responds  to  a  petition  filed  by  Celanese 
Engineering  Resins,  Inc. 
DATES:  Effective  September  22, 1987; 
objections  by  October  22, 1987. 
ADDRESS:  Writen  objections  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Diug  Administration, 
Room  4-62.  5600  Fishers  Lane,  Rockville. 
MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vir  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  tHKF-335).  Food  and 


Drug  Administration,  200  C  Street  SW., 
Washington,  DC  20204,  202^72-5690. 
SUPPLEMErfTARY  INFORMATION:  In  a 

notice  published  in  the  Federal  Register 
of  December  18.  1986  (51  FR  45393),  FDA 
announced  that  a  petition  (FAP6B3965) 
had  been  filed  by  Celanese  Engineering 
Resins,  Inc.,  c/o  1150  17th  Street  NW.. 
Washington,  DC  20036,  proposing  that 
the  food  additive  regulations  be 
amended  to  provide  for  the  safe  use  of 
polyarylate  resin,  a  product  of 
bisphenol-A  with  diphenylisophthalate 
and  diphenylterephthalate,  as  articles  or 
components  of  articles  intended  for  use 
in  contact  with  food. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  polyarylate  resins 
are  safe  for  use  in  contact  with  food. 
The  agency  is  amending  21  CFR  Part  177 
by  adding  §  177.1555,  which  prescribes 
the  conditions  of  use  for  polyarylate 
resins. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  (address  above)  by 
appointment  with  the  information 
contact  person  listed  above.  As 
provided  in  21  CFR  171.1(h),  the  agency 
will  delete  from  the  documents  any 
materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
[address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday.  This 
action  was  considered  under  FDA's  final 
rule  implementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25). 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  October  22, 1987,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 


UM  I 


Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  177 

Food  additives,  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Food  Safety  and  Applied 
Nutrition,  Part  177  is  amended  as 
follows: 

PART  177— INDIRECT  FOOD 
ADDITIVES:  POLYMERS 

1.  The  authority  citation  for  21  CFR 
Part  177  continues  to  read  as  follows: 

Authority:  Sees.  201(s),  409,  72  Stat.  1784- 
1788  as  amended  (21  U.S.C.  321(8).  348):  21 
CFR  5.10  and  5.61. 

2.  Part  177  is  amended  by  adding 
§  177.1555  to  read  as  follows: 

§  177.1555    Polyarylate  resins. 

Polyarylate  resins  (CAS  Reg.  No. 
51706-10^)  may  be  safely  used  as 
articles  or  components  of  articles 
intended  for  use  in  contact  with  food  in 
accordance  with  the  following 
prescribed  conditions: 

(a)  Identity.  Polyarylate  resins  (1,  3- 
benzenedicarboxylic  acid,  diphenyl 
ester,  polymer  with  diphenyl  1,4- 
benzenedicarboxylate  and  4-4'-(l- 
methylethylidine)  bis(phenol))  are 
formed  by  melt  polycondensation  of 
bisphenol-A  with  diphenylisophthalate 
and  diphenylterephthalate. 

(b)  Specifications.  (1)  The  finished 
copolymers  shall  contain  from  70  to  80 
weight  percent  of  polymer  units  derived 
from  diphenylisophthalate  and  20  to  30 
weight  percent  of  polymer  units  derived 
from  diphenylterephthalate. 

(2)  Polyarylate  resins  shall  have  a 
minimum  weight  average  molecular 
weight  of  20.000. 
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(3)  Polyar>iate  resins  may  be 
identified  by  their  characteristic  infrared 
spectra. 

(c)  Extractive  limitations.  The 
finished  polyaryiate  resins  in  sheet  fonr 
at  least  0.5  millimeter  (0.020  inch)  thick, 
when  extracted  with  water  at  121  "C 
(250  'F)  for  2  hours,  shall  yield  total 
nonvolatile  extractives  not  to  exceed 
2.33  micrograms  per  square  centimeter 
(15  micrograms  per  square  inch)  of  the 
exposed  resin  surface. 

(d)  Limitations.  Polyaryiate  resin 
articles  may  be  used  in  contact  with  all 
foods  except  beverages  containing  more 
than  8  volume  percent  ethanol  under 
conditions  of  use  A  through  H, 
described  in  Table  2  of  §  176.170(cJ  of 
this  chapter. 

Dated:  September  8.  1987. 
Richard  |.  Ronk, 

Acting  Director.  Center  for  Food  Safety  and 
Applied  Nutrition. 

[FR  Doc  87-21-83  Filed  9-21-87;  845  am} 
BILUNG  CODE  4160-01-M 


21  CFR  Part  178 
[Docket  No.  87F-0083] 

Indirect  Food  Additives;  Adjuvants, 
Production  Aids,  and  Sanitizers 

agency:  Food  and  Drug  Administration. 
ACTION:  Final  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  2H2'-methylenebis(4- 
methyl-6-iert-butylphenol) 
monoacrylate  as  an  antioxidant  for 
polymers  intended  to  contact  food.  This 
action  responds  to  a  petition  filed  by 
Sumitomo  Chemical  America.  Inc. 
DATES:  Effective  September  22, 1987; 
objections  by  October  22. 1987. 
ADDRESS:  Written  objections  to  the 
Dockets  Management  Branch  (UFA- 
305).  Food  and  Drug  Administration. 
Room  4-62.  5600  Fishers  Lane.  Rockville, 
MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marvin  D.  Mack,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-335).  Food 
and  Drug  Administration,  200  C  Street 
SW.,  Washington,  DC  20204.  202-472- 
5690. 

SUPPLEMENTARY  INFORMATION:  In  a 

notice  published  in  the  Federal  Register 
of  April  13.  1987  (52  FR  11887),  FDA 
announced  that  a  petition  (FAR  5B3897) 
had  been  filed  by  Sumitomo  Chemical 
America.  Inc.,  385  Park  Avenue,  New- 
York.  NY  10154,  proposing  that 
§  178.2010. 477f;av/fl'Gnfs  and/or 


stabilizers  for  palymfrs  (21  CFR 
178.2010)  be  amended  to  provide  for  the 
safe  use  of  2-propenoic  acid,  2-(l,l- 
dimethy!ethyl]-6-[3-l,l-dimelhylethyl)-2- 
hydroxy-5-methyibenzyl)-4-methyl 
phenylester  as  an  antLoxidant  for 
polymer  intended  to  contact  food. 

FT)A  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  name  of  the 
proposed  food  additive  should  be 
changed  from  that  used  in  the  filing 
notice  to  one  that  is  more  consistent 
with  names  used  in  the  Code  of  Federal 
Regulations  for  related  compounds.  As 
such,  the  name  of  the  additive  has  been 
changed  to  2,2'-methylenebis(4-methyl- 
6-/er.'-bufylphenol)  monoacrylate.  The 
agency  further  concludes  that  the 
additive  is  safe  for  the  proposed  use. 
and  that  21  CFR  178.2010(b)  should  be 
amended  as  set  forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied 
available  for  inspection  at  the  Center  for 
Food  Safety  and  Applied  Nutrition 
(address  above)  by  appointment  with 
the  information  contact  person  listed 
above.  As  provided  in  21  CFR  171.1(h). 
the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  .Manageme.nt  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday.  This 
action  was  considered  under  FD.\'s  final 
rule  implementing  the  National 
Environmental  Policy  .Act  [21  CFR  Part 
25). 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  October  22,  1987,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  ob)ection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 


objection.  Each  numbered  ob)ection  for 
which  a  hearing  is  requested  shall 
include  a  delaiied  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  m  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  178 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food. 
Drug  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director  of  the  Center  for  Food 
Safety  and  Applied  .Nutrition,  Part  178  is 
amended  as  follows: 

PART  178— INDIRECT  FCX)D 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
Part  178  continues  to  read  as  follows- 

Authority;  Sees.  201(5).  409.  72  Stat.  1784- 
1786  as  amended  121  L'.S.C.  321  (s).  348);  21 
CFR  5  10  and  5.61. 

2.  In  §  178.2010(b)  by  alphabetically 
inserting  in  the  list  of  substances  a  new 
item  to  read  as  follows: 

§  178.2010    Antioxidants  and/or  stabilizer* 
for  polymers. 

(b)  •   *   • 

Sobs«afX»s  Limitatioo* 


2.2  ■>MiO^^\eneCrimjr,eCfo-(> 

late  ICAS  Res  No  61167- 
S8-6) 


fof    j»*    a-    <^.*e*t    fxjt    to 
ejict»eG     0  1     pefc«fM     Ot 

§  177  1640  o'  in»s  cna;ne» 


Dated:  September  3.  1987. 

Richard  |.  Ronk. 

Acting  Director.  Center  for  Food  Safety  and 
Applied  Nutrition. 

(FR  D<jc  Sr-n-a^  Filed  &-21-87:  8:45  am) 
BILUNG  CODE  4 160-01 -M 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

24  CFR  Part  3280 

(Docket  No.  R-87-1274;  FR-21371 

Manufactured  Home  Construction  and 
Safety  Standards 

agency:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner.  HUD. 
ACTION:  Final  rule. 

summary:  This  final  rule  makes  two 
revisions  to  the  Department's 
Manufactured  Home  Construction  and 
Safety  Standards.  First,  the  rule  revises 
24  CFR  3280.403(e)(2)  and  3280.405(e)(2). 
which  prescribe  inspection  and  testing 
methods  for  determining  compliance 
with  manufactured  home  construction 
and  safety  standards  for  windows, 
sliding  glass  doers,  and  swinging 
exterior  passage  doors.  The  rule 
removes  annual  production  unit  testing 
requirements  that  were  added  in  a  final 
rule  published  February  12,  1987  (52  FR 
4574.  4583-84]  and  announces  HUD's 
intent  to  publish  a  proposed  rule 
addresing  alternate  testing 
requirements. 

Second,  this  rule  amends  §  3280.807  to 
modify  slightly  HUD's  previous 
incorporation  by  reference  of  the  1984 
National  Electric  Code  (NEC).  HUD's 
February  12, 1987  rule  incorporated  the 
1984  NEC  in  its  entirety.  This  rule 
establishes  two  definitions  that  differ 
from  those  contained  in  the  1984  NEC, 
and  modifies  the  code's  requirements  for 
electrical  installations  associated  with 
hydromassage  bathtubs. 
DATES:  Effective  dates:  October  27. 1987. 
The  incorporation  by  reference  of 
certain  publication  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  27. 
1987. 

FOR  FURTHER  INFORMATION  CONTACT. 

Donald  R.  Fairman.  Acting  Chief. 
Standards  Branch,  Manufactured 
Housing  and  Construction  Standards 
Division,  Home  and  Construction 
Standards  Division,  Department  of 
Housing  and  Urban  Development,  451 
7ih  Street  SVV.,  Room  9152.  Washington, 
DC  20410-8000.  Telephone  (202)  755- 
6716.  (This  is  not  a  toll-free  number.) 
SUPPLEMENTARY  INFORMATION:  On 
February  12,  1987  (52  FR  4574),  HUD 
published  a  final  rule  revising  Part  3280. 
which  contains  Federal  Manufactured 
Home  Construction  and  Safety 


Standards  (standards).  The  effective 
date  of  the  final  rule  is  August  11, 1987. 

As  a  part  of  the  final  rule,  HUD 
prescribed  methods  for  inspecting  and 
testing  products  to  determine 
compliance  with  standards  for  windows 
and  sliding  glass  doors  (24  CFR 
3280.403(e)(2)),  and  for  swinging  exterior 
passage  doors  (24  CFR  3280.405(e)(2)). 
These  provisions  require  an 
independent  quality  assurance  agency 
to  conduct  preproduction  specimen  tests 
and  to  inspect  the  product 
manufacturer's  facility  at  least  twice  a 
year.  One  of  these  semiannual 
inspections  must  include  production  unit 
testing  of  the  largest  size  of  each  design 
available  at  the  time  of  the  inspection. 

Upon  reconsideration  of  the 
prescribed  production  unit  testing 
requirements,  HUD  has  concluded  that 
they  may  impose  an  excessive  financial 
burden  on  product  manufacturers  and 
may  be  more  stringent  than  necessary  to 
assure  compliance  with  the  standards. 
(Some  product  manufacturers  have  from 
15  to  20  design  models  in  production  at 
any  one  time.  Independent  quality 
assurance  agencies  can  charge  up  to 
S2,000  per  unit  tested.  Thus,  these 
requirements  may  cause  producers  to 
spend  up  to  $40,000  per  year  to  comply 
with  the  production  unit  testing 
requirements.) 

HUD  believes  that  there  may  be  less 
burdensome  testing  requirements  that 
will  offer  equal  assurance  of  compliance 
with  the  standards.  HUD  anticipates 
that  new  testing  requirements  can  be 
formulated  and  proposed  for  inclusion  in 
Part  3280  within  six  months  of  the 
effective  date  of  the  February  12, 1987 
final  rule.  Until  this  new  production  unit 
testing  requirement  is  developed,  HUD 
believes  that  it  is  necessary  to  delete  the 
annual  production  unit  testing 
requirements  contained  in 
§§  3280.403(e)(2)  and  3280.405(e)(2). 

The  February  12, 1987  final  rule 
referenced  the  1984  National  Electric 
Code  (NEC)  in  its  entirety.  This 
reference  has  the  unintended  effect  of 
reducing  design  fiexibility  associated 
with  the  use  of  hydromassage  bathtubs 
in  manufactured  homes.  This  would 
result  in  unnecessary  expense  to 
industry  and  consumers.  The  problem 
dealt  with  in  this  revision  was 
recognized  by  the  NEC  in  its  issuance  of 
a  Tentative  Interim  Amendment  on  the 
subject  in  mid-1985:  the  1987  NEC  was 
corrected  on  the  subject  of 
hydromassage  bathtubs.  While  HUD  is 
not  here  proposing  wholesale  adoption 
of  the  1987  NEC,  the  effect  of  this  final 
rule  is  to  modify  HUD's  incorporation  of 
the  1984  NEC  to  deal  with  the  single 
issue  of  hydromassage  bathtubs  in  a 
manner  comparable  to  the  1987  NEC. 


UM  I 


Section  3282.105(a)  requires  the 
Department  to  issue  notices  of  proposed 
rulemaking,  with  an  opportunity  for 
public  participation,  unless  the 
Secretary  "finds  that  notice  is 
impractical,  unnecessary  or  contrary  to 
the  public  interest  *  *   *".  In  this  case, 
the  Secretary  has  so  determined.  With 
respect  to  the  testing  requirements  for 
windows,  the  requirement  for  window 
testing  only  recently  became  effective, 
and  may  impose  an  unnecessary 
financial  burden  on  manufacturers. 
Further,  HUD  intends  to  promulgate 
alternate  testing  procedures  in  the  near 
future.  With  respect  to  the  changes 
relating  to  hydromassage  bathtubs,  the 
Department  believes  that  the 
requirements  contained  in  the  February 
12, 1987  final  rule  would  also  impose  an 
unnecessary  financial  burden  on  both 
manufacturers  and  consumers. 
Moreover,  the  Department  believes  that 
the  requirements  published  herein, 
which  are  comparable  to  those 
contained  in  the  1987  NEC,  are  generally 
recognized  to  be  adequate.  For  these 
reasons,  the  Secretary  has  determined 
that  a  notice  of  proposed  rulemaking  is 
not  required. 

Section  604(e)  of  the  National 
Manufactured  Housing  Construction  and 
Safety  Standards  Act  of  1974  (Act) 
provides  that  amendments  or 
revocations  to  the  standards  are  to 
become  effective  no  sooner  than  one 
hundred  and  eighty  days  from  their 
issuance,  unless  the  Secretary  finds  that 
an  earlier  date  is  in  the  public  interest. 
For  the  reasons  stated  above,  the 
Secretary  has  determined  that  it  would 
be  in  the  public  interest  to  establish  an 
earlier  effective  date  for  these 
requirements. 

Similarly,  section  605  of  the  Act 
requires  the  Secretary  to  consult  with 
the  National  Manufactured  Home 
Advisory  Council  before  establishing, 
amending  or  revoking  a  standard  to  the 
extent  feasible.  Under  the  circumstances 
of  this  case,  the  Secretary  has 
determined  that  it  is  not  feasible  to 
consult  with  the  Advisory  Council. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  the  Executive  Order  on  Federal 
Regulation  issued  by  the  President  on 
February  17. 1981.  The  rule  does  not:  (1) 
Have  an  annual  effect  on  the  economy 
of  one  hundred  million  dollars  or  more; 
(2)  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  Federal,  State,  or  local 
government  agencies  or  geographic 
regions;  or  (3)  have  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation  or 
on  the  ability  of  United  States-based 
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enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b)  (the  Regulatory  Flexibility  Act), 
the  Undersigned  hereby  certifies  that 
this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule 
merely  deletes  or  modifies  requirements 
that  have  only  recently  become  effective 
and  that  have  not,  as  yet.  imposed  any 
economic  impact  on  any  entities. 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  FlUD 
regulations  in  24  CFR  Part  50.  which 
implement  section  102(2)(C)  of  the 
National  Environment  Policv  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
during  regular  business  hours  at  the 
Office  of  the  Rules  Docket  Clerk  at 
Room  10276.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW.,  Washington,  DC  20410. 

This  rule  was  listed  as  item  1001  in 
the  Department's  Semiannual  Agenda  of 
Regulations  (publsihed  at  52  FR  14362. 
14393)  on  April  27,  1987,  under  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act. 

The  Catalog  of  Federal  Domestic 
Assistance  Program  number  is  14.171— 
Manufactured  Housing  Construction  and 
Safety  Standards. 

List  of  Subjects  In  24  CFR  Part  3280 

Fire  prevention.  Housing  standards. 
Manufactured  homes.  Incorporation  by 
reference. 

Accordingly,  24  CFR  Part  3280  is 
amended  as  follows: 

PART  3280— MANUFACTURED  HOME 
CONSTRUCTION  AND  SAFETY 
STANDARDS 

1.  The  authority  citation  for  24  CFR 
Part  3280  continues  to  read  as  follows: 

Authority:  Sees.  6CM  and  625  of  the  National 
Manufactured  Housing  Construction  and 
Safety  Standards  Act  of  1974.  42  US  C.  5403 
and  5424:  sec.  7(d)  of  the  Department  of 
Housing  and  Urban  De\elopment  Act.  42 
U.S  C.  3535(d). 

2.  Section  3280.403(e){2j  is  revised  to 
read  as  follows: 

§  3280.403    Standard  for  windows  and 
sliding  glass  doors  used  in  manufactured 
homes. 


(2J  In  determining  certifiability  of  the 
products,  an  independent  quality 
assurance  agency  shall  conduct 
preproduction  specimen  tests  in 
accordance  with  AAMA  1701.2-1985. 


Further,  such  agency  shall  inspect  the 
product  manufacturer's  facility  at  least 
twice  per  year. 

3.  Section  3280.405(e)(2)  is  revised  to 
read  as  follows: 

§  3260.405    Standard  for  swinging  exterior 
passage  doors  for  use  in  manufactured 
homes. 


(e)  •   •   • 

(2)  In  determining  certifiability  of  the 
products,  an  independent  quality 
assurance  agency  shall  conduct 
preproduction  specimen  test  in 
accordance  with  AAMA  1702.2-1985. 
Further,  such  agency  shall  inspect  the 
product  manufacturer's  facility  at  least 
twice  per  year. 

4.  Section  3280.807  is  amended  by 
adding  a  new  paragraph  (g)  to  read  as 
follows: 

§  3280.B07     Fixtures  and  appliances. 

(gl  The  National  Electric  Code  (.\FPA 
No.  70-1984),  incorporated  by  reference 
in  Subpart  1  of  this  part,  is  modified  for 
purposes  of  this  subpart  in  the  following 
respects: 

(1)  In  lieu  of  the  definitions  of  the 
following  terms  that  appear  in 
paragraph  680^,  the  following 
definitions  will  be  used; 

(i)  Hydromassage  balhtub.  A 
permanently  installed  bathtub  equipped 
with  a  recirculating  piping  system,  pump 
and  associated  equipment.  It  is  designed 
so  it  can  accept,  circulate,  and  di&charge 
water  upon  each  use. 

(ii)  Spa  or  hot  tub.  A  hydromassage 
pool  or  tub  for  recreational  or 
therapeutic  use,  not  located  in  health 
care  facilities,  designed  for  im.Tiersion  of 
users  and  usually  having  a  filter,  heater, 
and  motor-driven  blower.  It  may  be 
installed  indoors  or  outdoors,  on  the 
ground  or  supporting  structure,  or  in  the 
ground  or  supporting  structure. 

(2)  fiyrdomassage  bathtubs,  [i] 
Hydromassage  bathtubs  and  their 
associated  electric  components  shall  be 
supplied  by  a  circuit  protected  by  a 
ground-fault  circuit-interrupter. 

(ii)  Other  electric  equtpment.  Lighting 
fixtures,  switches,  receptacles,  and  other 
electric  equipment  located  in  the  same 
room,  and  not  directly  associated  with  a 
hydromassage  bathtub,  shall  be 
instcilied  in  accordance  with  the 
requirements  of  Chapters  1  through  4  in 
this  Code  covering  the  installation  of 
that  equipment  in  bathrooms. 


Dated:  September  10.  1987 
lames  E.  Schoenberger. 

General  Deputy  Assistant  Secretary  for 
Housing— Federal  Housing  Commissioner. 
|FR  Doc  87-21742  Filed  9-21-8"  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

28  CFR  Part  602 

(Attorney  General  Order  No.  1222-87) 

Jurisdiction  of  the  Independent 
Counsel:  In  re  Franklyn  C.  Nofziger 

agency:  Department  of  Justice. 
ACTION:  Final  rule. 


summary;  This  rule  amends  the 
provisions  establishing  the  Office  of 
Independent  Counsel:  In  re  Franklyn  C. 
Nofziger.  This  amendment  amends  the 
regulations  issued  on  March  6.  1987  and 
published  at  52  FR  22438  (June  12.  1987) 
and  provides  additional  jurisdiction  to 
the  Office  of  the  Independent  Counsel: 
In  re  Franklyn  C.  Nofziger  This 
am.endment  to  the  regulations 
supersedes  an  earlier  amendment  issued 
on  June  5, 1987  and  published  at  52  FR 
22439  (June  12,  1987).  The  additional 
jurisdiction  granted  hei-ein  is  exactly 
parallel  to  the  jurisdiction  provided  to 
Independent  Counsel  James  C.  McKay 
by  the  order  of  the  Special  Division  of 
the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  dated 
August  18,  1987,  These  amendments  are 
in  no  way  meant  to  question  the 
independence  or  authority  of  the 
Independent  Counsel  appointed  under 
the  Act  or  to  interfere  in  any  way  with 
his  activities.  To  the  contrary,  this  rule 
IS  intended  to  make  certain  that  the 
necessary  investigation  and  appropriate 
legal  proceedings  can  proceed  in  a 
timel>  manner. 

EFFECTIVE  DATE:  Septemiier  14   \9S~. 

FOR  FURTHER  INFORMATION  CONTACT: 

.Margaret  C.  l>ove.  Special  Counsel, 
Office  of  Legal  Counsel,  Room  5258,  U.S. 
Department  of  Justice.  10th  Street  and 
Pennsylvania  Avenue  .WV..  Washington. 
DC  20530.  Telephone:  (202)  633-2030, 
This  IS  not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION!  In 

accordance  with  5  U.SC.  605(b).  1  certify 
that  this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  This  rule  is  not  a  major  rule 
within  the  meaning  of  Executive  Order 
No.  12291. 
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List  of  Subjects  in  28  CFR  Part  602 

Crime,  Conflict  of  interests. 
Government  employees.  Autkiorily 
delegations  (Government  agencies). 

By  the  authority  vested  in  me  by  23 
Ll.S.C.  509.  510.  and  515.  and  5  U.S.C. 
301.  and  pursuant  to  the  President's 
general  re8p(jnsibitity  to  enforce  the 
Iriws  of  the  United  States  pursuant  to 
Article  11  of  the  United  States 
Constitution.  Part  C02  of  Title  28,  Code 
of  Federal  Regulations,  is  amended  as 
follows. 

PART  602— I  AMENDED] 

1.  The  authority  citation  for  28  CFR 
Part  602  continues  to  read  as  follows: 

Authority:  28  U  S.C.  509.  .510.  iind  515;  5 
CSC.  301 

§602.1    I  Amended  I 

2.  Section  602.1  is  amended  by 
rt'moving  paragraph  (c),  redeiiignating 
paragraph  (dj  as  paragraph  (ej.  and 
adding  new  paragraphs  [c]  and  (d)  to 
ri'ad  as  follows: 

(c)  The  Independent  Counsel:  In  re 
Franklyn  C.  Nofziger  shall  have 
jurisdiction  to  investigate  to  the 
maximum  extent  authorized  by  Title  28 
U.S.C.  594,  whether  the  conduct  of 
F.dwin  Meese  III  specified  in  this  section 
constituted  a  violation  of  any  federal 
criminal  law.  as  referred  to  in  28  U.S.C. 
591.  and  more  specifically  whether  the 
federal  conflict  of  interest  laws.  18 
U.S.C.  201-211.  or  any  other  provision  of 
the  federal  criminal  law.  was  violated 
by  Mr.  Meese'"  relationship  or  dealings 
at  any  finie  frc  .  ""981  to  the  present 
with  any  of  the  following:  Welbilt 
Electronic  Die  Corporation/Wedtech 
Corporation  (including  any  of  its 
contracts  with  the  U.S.  Government,  or 
efforts  to  obtain  same);  Franklyn  C. 
Nofziger,  E.  Robert  VVallach;  W. 
Franklyn  Chinn;  and/or  Financial 
Management  International,  Inc. 

(d)  The  Independent  Counsel:  In  re 
Franklyn  C.  Nofziger  shall  have 
jurisdiction  and  authority  to  investigate 
other  allegations  and  evidence  of 
violation  of  any  federal  criminal  law  by 
Edwm  Meese  III  developed  during  the 
Independent  Counsel's  investigation 
referred  to  in  paragraph  (c)  of  this 
section,  and  connected  with  or  arising 
out  of  that  investigation,  and  to  seek 
indictments  and  to  prosecute  any 
persons  or  entities  involved  in  any  of 
the  foregoing  events  or  transactions  that 
Independent  Counsel  believes  constitute 
a  federal  offense  and  that  there  is 
reasonable  cause  to  believe  that  the 
admissible  evidence  probably  will  be 
sufficient  to  obtain  and  sustain  a 
conviction  (28  U.S.C.  594(f))  of  any 
federal  criminal  law  (other  than  a 


violation  constituting  a  Class  B  or  C 
misdemeanor,  or  an  infraction,  or  a 
petty  offense)  arising  out  of  such  events, 
including  persons  or  entities  who  have 
engaged  in  an  unlawful  conspiracy  or 
who  have  aided  or  abetted  any  criminal 
offense  related  to  the  prosecutorial 
jurisdiction  of  the  Independent  Counsel 
as  herein  established. 

Arnold  I.  Bums, 

Acting  Attorney  General. 

Date;  September  14, 1987. 
|FR  Doc.  87-21779  Filed  9-21-67;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

31  CFR  Part  103 

Amendment  to  the  Bank  Secrecy  Act 
Regarding  Disclosure  of  Bank  Secrecy 
Act  Data 

agency:  Departmental  Offices, 

Treasury. 

ACTION:  Final  rule. 

summary:  Treasury  is  clarifying  the 
regulation  pertaining  to  disclosure  of 
information  reported  under  the  Bank 
Secrecy  Act  and  adding  a  new  provision 
that  authorizes  charging  of  fees  for  costs 
incidental  to  certain  disclosures  to  state 
and  local  government  agencies.  On  June 
9. 1987.  Treasury  published  in  the 
Federal  Register  [52  FR  21699]  a 
proposed  clarification  of  31  CFR  103.43. 
After  review  of  the  comments.  Treasury 
is  publishing  a  final  rule  that  is 
unchanged  from  the  proposal 
EFFECTIVE  DATE:  October  22.  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  J.  Rusch,  Director.  Office  of 
Financial  Enforcement,  Office  of  the 
Assistant  Secretary  (Enforcement), 
Department  of  the  Treasury,  Room  4320. 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220,  (202)  566-«022. 
SUPPtfMENTARY  INFORMATION:  The 

Bank  Secrecy  Act.  Pub.  L.  No.  91-508,  as 
amended  (codified  at  31  U.S.C.  5311- 
5324.  12  U.S.C.  1829b,  and  12  U.S.C. 
1951-1959).  empowers  the  Secretary  of 
Treasury  to  require  financial  institutions 
to  keep  records  and  file  reports  that  the 
Secretary  of  the  Treasury  determines 
have  a  high  degree  of  usefulness  in 
criminal,  tax,  or  regulatory  matters.  See 
31  use.  5311.  The  Secretary  has  the 
authonty  to  make  disclosures  of 
information  reported  under  the  Bank 
Secrecy  Act  consistent  with  the 
purposes  of  the  Act. 

On  lune  9, 1987,  Treasury  published  in 
the  Federal  Register  [52  FR  21699]  a 
proposed  clarification  of  31  CFR  103.43. 
The  regulations  implementing  the  Bank 


Secrecy  Act,  31  CFR  Part  103.  contain 
provisions  setting  forth  some  of  the 
categories  of  authorized  disclosures  of  ■ 
information  reported  under  the  Bank 
Secrecy  Act.  31  CFR  103.43(3)  and  (b).  In 
the  Notice  of  Proposed  Rulemaking. 
Treasury  proposed  to  amend  the 
regulations  to  make  explicit  the 
authority  to  disclose  report  information 
to  the  United  States  Congress  consistent 
with  the  purposes  of  the  Bank  Secrecy 
Act,  as  set  forth  in  proposed  new 
paragraph  103.43(c).  This  authority  is  not 
specifically  set  forth  in  the  current 
regulations. 

Treasury  also  proposed  to  make 
explicit  the  existing  authority  to  make 
other  types  of  disclosures  of  Bank 
Secrecy  Act  records  where  disclosure  is 
consistent  with  the  purposes  of  the  Act, 
such  as  to  states  that  have  enacted  cash 
reporting  statutes  similar  to  the  Bank 
Secrecy  Act  for  equivalent  law 
enforcement  purmises.  See.  e.g.. 
California  Monetary  Instrument 
Transaction  Reporting  Law.  Cal.  Pen. 
Code  sections  14160  et  seq.  Treasury 
will  entertain  requests  by  these  states 
for  periodic  disclosure  of  all  Currency 
Transaction  Report  (CTR)  information 
filed  with  Treasury,  by  financial 
institutions  within  the  state  that  are 
subject  to  both  state  and  Federal 
reporting  requirements.  Such  a 
procedure  has  the  potential  for 
substantial  savings  to  both  the  state  and 
its  financial  institutions.  The  state 
would  be  relieved  of  the  cost  of  initial 
processing  of  cash  reporting  forms,  and 
the  state's  financial  institutions  would 
be  relieved  of  the  burden  of  filing  with 
the  state. 

The  State  of  California  has  requested 
that  the  Treasury  Department  provide 
access  to  CTR  data  in  order  to  ensure 
statewide  compliance  with  its  law  and 
to  permit  it  to  exempt  from  state  cash 
reporting  requirements  financial 
institutions  that  file  reports  with 
Treasury  under  the  Bank  Secrecy  Act. 
As  stated  in  the  Notice  of  Proposed 
Rulemaking,  Treasury  believes  the 
disclosure  requested  by  the  State  of 
California  is  permissible  under  the 
current  law  as  an  authorized  disclosure 
consistent  with  the  purposes  of  the  Bank 
Secrecy  Act,  and  presents  a  fine 
opportunity  for  Federal  and  state 
cooperation  in  the  fight  against  money 
laundering. 

Finally,  Treasury  also  proposed  to 
amend  31  CFR  103.43  to  provide  that  the 
Secretary  may  impose  a  fee  for  costs 
incidental  to  disclosures  of  Bank 
Secrecy  Act  information  to  State  and 
local  agencies,  to  be  imposed  in 
accordance  with  the  statute  governing 
fees  for  government  services,  3t  U.S.C 
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9701.  Such  fees  will  be  charged  only 
when  disclosures  are  made  on  a  routine 
basis,  such  as  in  the  California  situation 
described  above,  and  not  when  a  state 
or  local  law  enforcement  agency  makes 
a  request  for  a  limited  number  of 
records  in  connection  with  a  particular 
case. 

Conunents 

Five  comments  were  received  in 
response  to  the  Notice  of  Proposed 
Rulemaking,  all  supporting  the  proposed 
clarification.  The  comments  noted  that 
this  clarification  avoids  duplicative 
filing  of  reports,  and  results  in  a  saving 
of  time  and  money  for  both  the 
government  and  financial  institutions. 
Conclusion 

After  consideration  of  all  the 
comments,  Treasury  is  issuing  this  final 
rule  unchanged  from  the  original 
proposal. 

Executive  Order  12291 

This  final  rule  is  not  a  major  rule  for 
purposes  of  Executive  Order  12291.  It  is 
not  anticipated  to  have  an  annual  effect 
on  the  economy  of  $100  million  or  more. 
It  will  not  result  in  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  state,  or  local 
government  agencies,  or  geographic 
regions.  It  will  not  have  any  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  foreign  markets.  A 
Regulatory  Impact  Analysis  therefore  is 
not  required. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  under  section 
605(b)  of  the  Regulatory  Flexibility  Act, 
5  U.S.C.  601  et  seq..  that  this  finalVule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  only  costs  of  this  rule  are 
for  reimbursement  of  Treasury  costs  by 
state  or  local  government  agencies 
requesting  routine  disclosure  of  Bank 
Secrecy  Act  data. 

Paperwork  Reduction  Act 

The  collection  of  information 
requirements  mandated  by  this  final  rule 
have  been  reviewed  and  approved  by 
the  Office  of  Management  and  Budget 
under  section  3507  of  the  Paperwork 
Reduction  Act.  [OMB  Control  No.  1505- 
0104] 

Drafting  Information 

The  principal  author  of  this  document 
is  the  Office  of  the  Assistant  General 
Counsel  (Enforcement).  However, 


personnel  from  other  offices  participated 
in  its  development. 

Ust  of  Subjects  in  31  CFR  Part  103 

Authority  delegations  (Government 
agencies).  Banks  and  banking.  Currency, 
Foreign  banking.  Investigations.  Law- 
enforcement.  Reporting  and 
recordkeepmg  requirements.  Taxes. 

Amendment 

For  the  reasons  set  forth  in  the 
preamble.  31  CFR  Part  103  is  amended 
as  set  forth  below: 

PART  103— FINANCIAL 
RECORDKEEPING  AND  REPORTING 
OF  CURRENCY  AND  FOREIGN 
TRANSACTIONS 

1.  The  authority  citation  for  Part  103  is 
amended  to  read  as  follows: 

Authority:  Pub  L.  91-508.  Title  I.  84  Stat. 
1114  (12  U.S.C.  1829b  and  1951-1959);  and  the 
Currency  and  Foreign  Transactions  Reporting 
Act,  Pub,  L,  91-508,  Title  II.  84  Slat.  1118,  as 
amended  (31  U.S.C.  5311-5324), 

2,  Section  103,43  is  amended  by 
redesignating  paragraphs  (a),  (b)  and  (c) 
as  paragraphs  (b).  (d)  and  (e) 
respectively,  revising  newly 
redesignated  paragraph  (b).  and  adding 
new  paragraphs  (a),  [c]  and  (f)  to  read 
as  follows: 

§  103.43    Avatlabillty  of  information. 

(a)  The  Secretary  may  within  his 
discretion  disclose  information  reported 
under  this  part  for  any  reason  consistent 
with  the  purposes  of  the  Bank  Secrecy 
Act,  including  those  set  forth  in 
paragraphs  (b]  through  (d)  of  this 
section. 

(b)  The  Secretary  may  make  any 
information  set  forth  in  any  report 
received  pursuant  to  this  part  available 
to  another  agency  of  the  United  States, 
to  an  agency  of  a  state  or  local 
government  or  to  an  agency  of  a  foreign 
government,  upon  the  request  of  the 
head  of  such  department  or  agency 
made  in  writing  and  stating  the 
particular  information  desired,  the 
criminal,  tax  or  regulatory  purpose  for 
which  the  information  is  sought,  and  the 
official  need  for  the  information. 

(c)  The  Secretarj'  may  make  any 
information  set  forth  in  any  report 
received  pursuant  to  this  part  available 
to  the  Congress,  or  any  committee  or 
subcommittee  thereof,  upon  a  written 
request  stating  the  particular 
information  desired,  the  criminal,  tax  or 
regulatory  purpose  for  which  the 
information  is  sought,  and  the  official 
need  for  the  information. 

•         •         «         .         « 

(0  The  Secretary  may  require  that  a 
state  or  local  government  department  or 


agency  requesting  information  under 
paragraph  (b)  of  this  section  pay  fees  to 
reimburse  the  Department  of  the 
Treasury  for  costs  incidental  to  such 
disclosure.  The  amount  of  such  fees  will 
be  set  in  accordance  with  the  statute  on 
fees  for  government  services.  31  U.S.C. 
9701, 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1505-0104) 

Dated:  August  14,  1987. 
Francis  A,  Keating,  II. 
Assistant  Secretary  (Enforcement). 
|FR  Doc.  87-21756  Filed  9-21-87:  8:45  am] 

BILUNG  CODE  4«10-2S-M 


31  CFR  Part  103 

Amendment  to  the  Bank  Secrecy  Act 
Instituting  an  Administrative  Ruling 
System 

agency:  Departmental  Offices. 

Treasury'. 

action:  Final  rule. 


summary:  In  order  to  facilitate 

dissemination  of  Treasun,'  Department 
interpretations  of  the  Bank  Secrecy  Act 
and  regulations,  the  Office  of  the 
Assistant  Secretary  (Enforcement)  is 
instituting  an  administrative  ruling 
system  similar  to  those  used  by  the 
Internal  Revenue  Service  and  the 
Customs  Ser\-ice, 

EFFECTIVE  DATE:  October  22,  1987, 

FOR  FURTHER  INFORMATION  CONTACT: 

Jonathan  J,  Rusch.  Director.  Office  of 
Financial  Enforcement.  Office  of  the 
Assistant  Secretary  (En.forcement). 
Department  of  the  Treasury'.  Room  4320, 
1500  Pennsylvania  Avenue.  .\\V..  20220. 
(202)  566-8022. 

SUPPLEMENTARY  INFORMATION:  The 

Bank  Secrecy  Act.  Pub,  L,  No.  91-508 
(codified  at  12  U.S.C,  1829b.  12  U.S.C. 
1951  etseg..  and  31  US  C,  5311-5324). 
empowers  the  Secretary-  of  the  Treasury 
to  require  financial  institutions  to  keep 
records  and  file  reports  that  the 
Secretary  determines  have  a  high  degree 
of  usefulness  in  criminal,  tax,  and 
regulatory  matters.  Treasurv-  regulations 
implementing  the  Act.  31  CFR  Part  103, 
require  a  variety  of  financial  institutions 
to  file  reports  of  large  currency 
transactions.  The  Secretary  also  is 
authorized  to  impose  civil  penalties  for 
violations  of  these  regulations. 

The  Office  of  Financial  Enforcement, 
within  the  Office  of  the  Assistant 
Secretary  (Enforcement),  and  the  Office 
of  the  Assistant  General  Counsel 
(Enforcement)  receive  daily  calls  and 
letters  asking  for  interpretations  of  the 
Bank  Secrecy  Act  and  regulations. 
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Those  offices  are  available  to  assist 
finanaal  institutions,  and  welcome  any 
dnd  all  requests  for  information  and 
assistance.  Treasury  notes,  however, 
that  many  of  these  inquiries  are 
duplicative.  In  order  to  ensure 
uniformity  of  advice  and  the  effective 
and  efficient  dissemination  of  Treasury 
interpretations  throughout  the  affected 
financial  community.  Treasury  is 
establishing  a  centralized  administrative 
ruling  system  to  provide  for  publication 
'sf  official  interpretations  of  the 
regulations. 

Under  the  rulings  system  established 
by  this  final  rule,  a  written  request  for 
an  administrative  ruling  with  respect  to 
any  question  regarding  the 
inierpretation  of  31  CFR  Part  103  can  be 
submitted  to  the  Office  of  Financial 
Enforcement.  Such  requests  must 
contain  all  relevant  information  needed 
to  issue  the  ruKng;  administrative  rulings 
will  not  be  issued  in  response  to  oral 
requests.  Administrative  rulings  also 
may  be  issued  upon  the  initiative  of  the 
Office  of  Financial  Enforcement.  While 
oral  discussion  of  the  request  after  its 
submission  generally  is  not  necessary, 
the  Director  of  the  Office  of  Financial 
Enforcement  may  grant  a  request  for  a 
conference  or  telephone  conference 
within  his  discretion.  Treasury  will 
make  every  effort  to  respond  within  90 
days  of  receiving  a  reque.-;t  for  a  ruling. 
Treasury  will  determine  whether  a 
request  has  precedential  value  and,  if  it 
does,  respond  with  a  published  letter 
ruling  which  will  be  published  in  the 
Federal  Register  and  may  be  relied  upon 
by  others  in  interpreting  Part  103.  If 
Treasury  determines  that  the  request 
has  no  precedential  value,  then  the 
request  for  a  mling  will  be  answered  by 
a  private  letter  of  no  precedent  except  to 
the  requestor,  and  will  not  be  published 
in  the  Federal  Reqisler. 

The  rulings  system  is  designed  with 
two  tasks  in  mind.  First,  it  provides  a 
mechanism  whereby  a  financial 
institution  can  obtain  a  binding  niling 
interpreting  Part  103  with  respect  to  an 
actual  situation.  Second,  the  sysiem 
provides  a  method  for  obtaining 
interpretations  of  Part  103  for 
hypothetical  situations  posited  by  the 
requestor  and  issuance  of  rulings  with 
precedential  value  for  interpretations  of 
Part  103  that  are  of  interest  to  the 
financial  community.  A  published  ruling 
by  the  Assistant  Secretary 
(Enforcement),  or  his  designee, 
concerning  an  actual  situation  involving 
interpretation  of  Part  103  shall  be 
binding  up>on  the  Treasury  Department 
with  respect  to  that  specific  situation 
described  by  the  requestor  and  shall 
have  precedential  value  with  respect  to 


similar  situations  and  may  be  relied 
upon  by  others  similarly  situated.  A 
private  letter  ruling  with  respect  to  such 
an  actual  situation  shall  be  binding  with 
respect  to  that  specific  situation  but 
shall  have  no  precedential  value  and 
therefore  may  not  be  relied  upon  by 
others.  A  published  ruling  with  respect 
to  a  hypothetical  situation  involving  an 
interpretation  of  Part  103  may  be  relied 
upon  by  the  requestor  in  dealing  with 
the  situation  posited  should  it  arise  and 
shall  have  precedential  value  for  others 
who  find  themselves  similarly  situated. 
No  private  letter  rulings  shall  be  issued 
with  respect  to  hypothetical  situations. 
Rulings  with  precedential  value  shall 
be  published  at  least  quarterly  in  the 
Federal  Register,  unless  Treasury 
determines  that  more  frequent 
publication  is  necessary.  Such  rulings 
also  shall  appear  in  the  annual 
compilation  of  the  Code  of  Federal 
Regulations,  and  will  be  available  by 
mail  to  other  persons  upon  written 
request  specifically  identifying  the  ruling 
sought.  Copies  of  all  current 
precedential  rulings  and  an  index  also 
will  be  available  for  inspection  in  the 
Treasury  public  reading  room. 
Appointments  must  be  made  through  the 
Office  of  Financial  Enforcement,  at  the 
number  listed  above.  Finally,  the  new 
procedures  outline  conditions  regarding 
modification  and  rescission  of  rulings. 

.Applicability  of  Notice  and  Effective 
Date  Requirements 

This  amendment  promulgates  general 
statements  of  policy,  procedures  and 
practices  governing  the  scope  and 
operation  of  an  administrative  ruling 
system.  Hence,  pursuant  to  5  U.S.C. 
553(b)(A).  notice  and  public  procedure 
thereon  are  unnecessary. 

Executive  Order  12291 

As  this  final  rule  promulgates  a 
regulation  dealing  solely  with  issues  of 
agency  management  and  organization, 
compliance  with  Executive  Order  12291 
and  a  Regulatory  Impact  Analysis  are 
not  required. 

Regulatory  Flexibility  Act 

Since  no  notice  of  proposed 
rulemaking  is  required  by  the 
Administrative  Procedure  Act  (5  U.S.C. 
551  et  seq.],  or  by  any  other  statute,  this 
document  is  not  subject  to  the 
provisions  of  the  Regulatory  Flexibility 
Act.  5  U.S.C.  603  and  604. 

Paperwork  Reduction  Act 

The  collection  of  information 
requirements  mandated  by  this  final  rule 
have  been  reviewed  and  approved  by 
the  Office  of  Management  and  Budget 
under  section  3507  of  the  Paperwork 


Reduction  Act.  (OMB  Control  No.  1505- 
0105)  j 

Drafting  Information 

The  principal  authors  of  this 
document  are  the  Office  of  the  Assistant 
General  Counsel  (Enforcement)  and  the 
Office  of  Financial  Enforcement. 
However,  personnel  from  other  offices 
participated  in  its  development. 

List  of  Subjects  in  31  CFR  Part  103 

Authority  delegations  (Government 
agencies].  Banks  and  banking.  Currency, 
Foreign  banking.  Investigations,  Law 
enforcement.  Reporting  and 
recordkeeping  requirements.  Taxes. 

Amendment 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  Part  103  is  amended 

as  follows; 

PART  103— FINANCIAL 
RECORDKEEPING  AND  REPORTING 
OF  CURRENCY  AND  FOREIGN 
TRANSACTIONS 

1.  The  authority  citation  for  Part  103 
continues  to  read  as  follows: 

Authority:  Pub  L.  No.  91-508.  Title  1.  84 
StJt.  1 114,  1116  (12  use.  1829b.  1951-1959); 
and  the  Currency  and  Foreign  Transactions 
Reporting  Act.  Pub.  L  No.  91-508,  Title  II,  84 
Stat.  1118,  as  amended  (31  U.S.C.  5311-5324). 

2.  Part  103  is  amended  by  adding  a 
new  Subpart  F  to  read  as  follows: 

Subpart  F— Administrative  Rulings 

Sec. 

103.70 

103.71 

103.72 

103.73 

103.74 

103.75 

103.76 

103.77 


Scope. 

Submitting  requests. 

Nonconfomiing  requests. 

Oral  con:iraunications. 

Withdrawing  requests. 

issuing  rulings. 

Modifying  or  rescinding  rulings. 

Disclosing  information. 


Subpart  F— Administrative  Rulings 

§  103.70     Scope. 

This  subpart  provides  that  the 
Assistant  Secretary  (Enforcement),  or 
his  designee,  either  unilaterally  or  upon 
request,  may  issue  administrative 
rulings  interpreting  the  application  of 
Part  103.  j 

§  103.71    Submitting  requests. 

(a)  Each  request  for  an  administrative 
ruling  must  be  in  writing  and  contain  the 
following  information: 

(1)  A  complete  description  of  the 
situation  for  which  the  ruling  is 
requested, 

(2)  A  complete  statement  of  all 
material  facts  related  to  the  subject 
transaction, 


UM  I 
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(3)  A  concise  and  unambiguous 
question  to  be  answered. 

(4)  A  statement  certifying,  to  the  best 
of  the  requestor  s  knowledge  and  behef. 
that  the  question  to  be  answered  is  not 
apphcable  to  any  ongoing  state  or 
federal  investigation,  litigation,  grand 
jury  proceeding,  or  proceeding  before 
any  other  governmental  body  involving 
either  the  requestor,  any  other  party  to 
the  subject  transaction,  or  any  other 
party  with  whom  the  requestor  has  an 
agency  relationship, 

(5)  A  statement  identifying  any 
information  in  the  request  that  the 
requestor  considers  to  be  exempt  from 
disclosure  under  the  Freedom  of 
Information  Act,  5  U.S.C.  552,  and  the 
reason  therefor. 

(6)  If  the  subject  situation  is 
hypothetical,  a  statement  justifying  why 
the  particular  situation  described 
warrants  the  issuance  of  a  ruling, 

(7)  The  signature  of  the  person  making 
the  request,  or 

(8)  If  an  agent  makes  the  request,  the 
signature  of  the  agent  and  a  statement 
certifying  the  authonty  under  which  the 
request  is  made. 

(b)  A  request  filed  by  a  corporation 
shall  be  signed  by  a  corporate  officer 
and  a  request  filed  by  a  partnership 
shall  be  signed  by  a  partner. 

(c)  A  request  may  advocate  a 
particular  proposed  interpretation  and 
may  set  forth  the  legal  and  factual  basis 
for  that  interpretation. 

(d)  Requests  shall  be  addressed  to: 
Director.  Office  of  Financial 
Enforcement.  Office  of  the  Assistant 
Secretary  (Enforcement).  U.S. 
Department  of  the  Treasury,  1500 
Pennsylvania  Avenue  .\W.,  Room  4320. 
Washington.  DC  20220. 

(e)  The  requester  shall  advise  the 
Director.  Office  of  Financial 
Enforcement,  immediately  in  writing  of 
any  subsequent  change  in  any  material 
fact  or  statement  submitted  with  a  ruling 
request  in  conformity  with  paragraph  (a) 
of  this  section. 

(.Approved  by  the  Office  of  .M.inagprnent  and 
Budget  under  control  number  15O5-OT05| 

§  103.72    Nonconforming  requests. 

The  Director.  Office  of  Financial 
Enforcement,  shall  notify  the  requester  if 
the  ruling  request  does  not  conform  with 
the  requirements  of  §  103.71.  The  notice 
shall  be  in  writing  and  shall  describe  the 
requirements  that  have  not  been  met.  A 
request  that  is  not  brought  into 
conformity  with  such  requirements 
within  30  days  from  the  date  of  such 
notice,  unless  extended  for  good  cause 
by  the  Office  of  Financial  Enforcement, 
shall  be  treated  as  though  it  were 
withdrawn. 


(.Approved  bv  ttie  Office  of  Manaeement  and 
Budget  under  control  nu.riber  13ft5-0T0S| 

§  103.73    Oral  communications. 

(a)  The  Office  of  the  Assistant 
Secretary  (Enforcement)  will  not  issue 
administratue  rulings  in  response  to 
oral  requests.  Oral  opinions  or  advice  by 
Treasun,.  the  Customs  Service,  the 
Internal  Revenue  Service,  the  Office  of 
the  Comptroller  of  the  Currency,  or  any 
other  bank  supervisory  agency 
personnel,  regarding  the  interpretation 
and  application  of  this  Part,  do  not  bind 
the  Treasury  Department  and  carry  no 
precedential  value. 

(b)  A  person  who  has  made  a  ruling 
request  in  conformity  with  §  103.71  may 
request  an  opportunity  for  oral 
discussion  of  the  issues  presented  in  the 
request.  The  request  should  be  made  to 
the  Director,  Office  of  Financial 
Enforcement,  and  any  decision  to  grant 
such  a  conference  is  wholly  within  the 
discretion  of  the  Director.  Personal 
conferences  or  telephone  conferences 
may  be  scheduled  only  for  the  purpose 
of  affording  the  requester  an  opportunity 
to  discuss  freely  and  openly  the  matters 
set  forth  in  the  administrative  ruling 
request.  Accordingly,  the  conferees  will 
not  be  bound  by  any  argument  or 
position  advocated  or  agreed  to, 
expressly  or  impliedly,  during  the 
conference.  Any  new  arguments  or  facts 
put  forth  by  the  requester  at  the  meeting 
must  be  reduced  to  writing  by  the 
requester  and  submitted  in  conformity 
with  §  103.71  before  they  may  be 
considered  in  connection  with  the 
request. 

(.Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1505-0105) 

§  103.74    Withdrawing  requests. 

A  person  may  withdraw  a  request  for 
an  administrative  ruling  at  any  time 
before  the  ruling  has  been  issued. 

§  103.75     Issuing  rulings. 

The  Assistant  Secretan, 
(Enforcement),  or  his  designee  may  issue 
a  written  ruling  interpreting  the 
relationship  between  Part  103  and  each 
situation  for  which  such  a  ruling  has 
been  requested  in  conformity  with 
§  103.71.  A  ruling  issued  under  this 
section  shall  bind  the  Treasury 
Department  only  in  the  event  that  the 
request  describes  a  specifically 
identified  actual  situation.  A  ruling 
issued  under  this  section  shall  have 
precedential  value,  and  hence  may  be 
relied  upon  by  others  similarly  situated, 
only  if  It  IS  published  or  will  be 
published  by  the  Office  of  Financial 
Enforcement  in  the  Federal  Register 
Rulings  with  precedential  value  will  be 
published  periodically  in  the  Federal 


Register  and  yearly  in  the  Appendix  to 
thrs  part.  All  rulings  with  precedential 
value  will  be  available  by  mail  to  any 
person  upon  written  request  specifically 
identifying  the  ruling  sought.  Treasury 
will  make  every  effort  to  respond  to 
each  requestor  within  90  days  of 
receiving  a  request. 

(Approved  by  the  Office  of  Management  and 

Budget  under  tontrnl  number  1505-0105) 

§  103.76    Modifying  or  resctr»dlng  rulings. 

(a)  The  Assistant  Secretarv 
(Enforcement),  or  his  designee  may 
modify  or  rescind  any  ruling  made 
pursuant  to  §  103.75: 

(1]  When,  in  hght  of  changes  in  the 
statute  or  regulations,  the  ruling  no 
longer  sets  forth  the  interpretation  of  the 
Assistant  Secretary  (Enforcement)  with 
respect  to  the  described  situation, 

(2)  When  any  fact  or  statement 
submitted  in  the  original  ruling  request 
is  found  to  be  materially  inaccurate  or 
incomplete,  or 

(3)  For  other  good  cause. 

(b)  Any  person  may  submit  to  the 
Assistant  Secretary^  (Enforcement)  a 
written  request  that  an  administrative 
ruling  be  modified  or  rescinded.  The 
request  should  conform  to  the 
requirements  of  §  103.71.  explain  why 
rescission  or  modification  is  warranted. 
and  refer  to  any  reasons  in  paragraph 
(a)  of  this  section  that  are  relevant.  The 
request  may  advocate  an  alternative 
interpretation  and  may  set  forth  the 
legal  and  factual  basis  for  that 
interpretation. 

(c)  Treasury  shall  modify  an  existing 
administrative  ruling  by  issuing  a  new 
ruling  that  rescinds  the  relevant  prior 
ruling.  Once  rescinded,  an 
administrative  ruling  shall  no  longer 
have  any  precedential  value. 

(d)  An  administrative  ruling  may  be 
modified  or  rescinded  retroactively  with 
respect  to  one  or  more  parties  to  the 
original  ruling  request  if  the  Assistant 
Secretary  determines  that: 

(1)  A  fact  or  statement  in  the  original 
ruling  request  was  materially  inaccurate 
or  incomplete, 

(2)  The  requestor  failed  to  notify  in 
writing  the  Office  of  Elnforcement  of  a 
material  change  to  any  fact  or  statement 
in  the  original  request,  or 

(3)  A  party  to  the  originaJ  request 
acted  in  bad  faith  when  relying  upon  the 
ruling. 

(Approved  by  the  Office  of  Management  aod 
Budget  under  control  number  1505-0105) 

§  103.77    Disclosing  Information. 

(a)  Any  part  of  any  admi.'^istrative 
ruling,  including  names,  addresses,  or 
information  related  to  the  business 
transactions  of  pnvate  parties,  may  be 
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disclosed  pursuant  to  a  request  under 
the  Freedom  of  Information  Act,  5  U.S.C. 
552.  If  the  request  for  an  administrative 
ruling  contains  information  which  the 
requestor  wishes  to  be  considered  for 
exemption  from  disclosure  under  the 
Freedom  of  Information  Act.  the 
requestor  should  clearly  identify  such 
portions  of  the  request  and  the  reasons 
why  such  information  should  be  exempt 
from  disclosure. 

(b)  A  requestor  claiming  an  exemption 
from  disclosure  will  be  notified,  at  least 
10  days  before  the  administrative  ruling 
is  issued,  of  a  decision  not  to  exempt 
any  of  such  information  from  disclosure 
so  that  the  underlying  request  for  an 
administrative  ruling  can  be  withdrawn 
if  the  requestor  so  chooses. 

[Approved  by  the  Office  of  Management  and 
Budf;;!  under  control  number  1505-01051 

Ddted.  August  14.  1987. 
Francis  A.  Keating  II. 
Assistant  Secretary  I  Enforcement). 
jFR  Doc.  87-21755  Filed  9-21-87:  8;45  amj 
BILUNG  COOE  4S10-2S-M 


Office  of  Foreign  Assets  Control 
31  CFR  Part  550 

Libyan  Sanctions  Regulations 

AQENCY:  Office  of  Foreign  Assets 
Control,  Treasury. 
action:  Final  rule. 

summary:  The  Office  of  Foreign  Assets 
Control  is  amending  the  Libyan 
Sanctions  Regulations  by  the  addition  of 
§§  550.630  and  550.635,  providing, 
respectively,  for  a  census  of  blocked 
assets  and  a  census  of  claims  against 
the  Government  of  Libya  and  any 
Libyan  entity.  The  amendments  impose 
a  requirement  that  reports  be  filed  (1) 
under  §  550.630  with  respect  to  blocked 
Libyan  assets  held  by  any  U.S.  person 
between  January  8,  1986  and  June  30, 
1987;  and  (2)  under  §  550.635  with 
respect  to  claims  by  U.S.  nationals 
against  the  Government  of  Libya  and 
any  Libyan  entity  as  of  )une  30,  1987. 
EFFECTIVE  DATE:  September  22,  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Loren  L.  Dohm,  Chief.  Census  Unit. 
Office  of  Foreign  Assets  Control, 
Department  of  the  Treasury, 
Washington,  DC  20220:  telephone  (202) 
376-0968. 

SUPPLEMENTARY  INFORMATION:  The 

Libyan  Sanctions  Regulations,  31  CFR 
Part  550  (51  FR  1354,  January  10,  1986;  51 
FR  2462,  January  16,  1986:  51  FR  19751, 
lune  2,  1986;  51  FR  22802,  June  23,  1986; 
and  51  FR  25634.  July  15, 1986)  ("the 
Regulations"),  were  issued  by  the 


Treasury  Department  in  implementation 
of  Executive  Order  12543  of  January  7, 
1986  (51  FR  875,  January  9, 1986)  and 
Executive  Order  12544  of  January  8,  1986 
(51  FR  1235,  January  10, 1986).  In  an 
appendix  to  this  amendment,  the  Office 
of  Foreign  Assets  Control  has  provided 
samples  of  forms  TFR-630  (TDF  90- 
22.32)  and  TF'R-635  (TDF  90-22.33),  with 
instructions  to  be  used  in  reporting 
information  on  blocked  assets  and 
claims.  The  reports  are  needed  to  obtain 
information,  on  a  one-time  basis, 
regarding  blocked  Libyan  assets  and 
claims  by  U.S.  persons  against  the 
Government  of  Libya  or  any  Libyan 
entities,  for  planning  and  administrative 
purposes.  Copies  of  the  printed  forms 
with  reporting  instructions  will  be 
available  after  September  28,  1987,  and 
will  also  be  available  at  regional 
Federal  Reserve  System  Banks.  Other 
persons  required  to  report  or  otherwise 
interested  in  obtaining  copies  of  the 
printed  forms  and  instructions  may  do 
so  by  contacting  the  nearest  regional 
Federal  Reserve  System  Bank  after 
September  28,  1987  or  by  contacting  the 
Office  of  Foreign  Assets  Control, 
Department  of  the  Treasury, 
Washington,  DC  20220.  Photocopies  of 
the  report  forms  may  be  used. 

Forms  are  to  be  completed  in 
triplicate  and  two  copies  are  to  be 
returned  in  a  set  to  either  Unit  630  (for 
reports  concerning  blocked  assets)  or 
Unit  635  (for  reports  concerning  claims). 
Office  of  Foreign  Assets  Control, 
Department  of  the  Treasury, 
Washington,  DC  20220,  by  November  20, 
1987.  Observance  of  the  filing  deadline 
is  extremely  important.  Reporting  under 
these  sections  is  mandatory. 

The  submission  of  a  Form  TFR-635 
(TDF  90-22.33)  report  on  a  claim  against 
the  Government  of  Libya  or  a  Libyan 
entity  does  not  constitute  the  filing  with 
the  United  States  Government  of  a 
formal  claim  for  compensation.  No 
formal  claims  adjudication  program 
currently  exists.  However,  failure  to  file 
complete  information  with  respect  to 
claims  in  a  timely  fashion  not  only 
would  constitute  failure  to  comply  with 
the  Regulations,  but  would  also  prevent 
the  inclusion  of  the  information  in  U.S. 
Government  planning  and  may  therefore 
be  prejudicial  to  the  interests  of  the 
claimant  and  other  U.S.  claim.ants. 
Espousal  of  claims  of  U.S.  nationals 
against  a  foreign  government  is  within 
the  discretion  of  the  United  States 
Government. 

Since  the  Regulations  involve  a 
foreign  affairs  function,  the  provisions  of 
the  Administrative  Procedure  Act,  5 
U.S.C.  553,  requiring  notice  of  proposed 
rulemaking,  opportunity  for  public 
participation,  and  delay  in  effective 


date,  are  inapplicable.  Because  no 
notice  of  proposed  rulemaking  is 
required  for  this  rule,  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  ct  seq..  does 
not  apply.  Because  the  Regulations  are 
issued  with  respect  to  a  foreign  affairs 
function  of  the  United  States,  they  are 
not  subject  to  Executive  Order  12291  of 
February  17, 1981.  dealing  with  Federal 
regulations.  Approval  has  been  granted 
by  the  Office  of  Management  and 
Budget  for  the  information  collection 
requests  contained  in  this  rule. 

List  of  Subjects  in  31  CFR  Part  550 

Blocked  assets.  Claims.  Exports. 
Imports,  Libya,  Loans,  Reporting  and 
recordkeeping  requirements. 

31  CFR  Chapter  V,  Part  550,  is 
amended  as  set  forth  below: 

PART  550— LIBYAN  SANCTIONS 
REGULATIONS         I 

1.  The  authority  citation  for  Part  550 
continues  to  read  as  follows: 

Authority:  50  U.S.C.  1701  et  seq.:  E.O. 
12543.  51  FR  875,  January  9,  1986:  F..O.  12544. 
51  FR  1235,  January  10. 1986. 

2.  Section  550.630  is  added  to  Subpart 
F  as  follows:  : 

§  550.630    Reports  ort  Form  TFR-630  (TDF 
90-22.32). 

(a)  Requirement  for  reports.  Reports 
on  Form  TFR-630  (TDF  90-22.32)  are 
hereby  required  to  be  filed  on  or  before 
November  20. 1987,  in  the  manner 
prescribed  herein,  with  respect  to  all 
property  held  by  any  United  States 
person  at  any  time  between  4:10  p.m. 
e.s.t..  January  8, 1988,  and  June  30,  1987, 
in  which  property  the  Government  of 
Libya  or  any  Libyan  entity  has  or  has 
had  any  interest. 

(b)  Who  must  report.  Reports  on  Form 
TFR-630  (TDF  90-22.32)  must  be  filed  by 
each  of  the  following: 

(1)  Any  U.S.  person,  or  his  successor, 
who  at  4:10  p.m.  e.s.t,  January  8, 1986,  or 
any  subsequent  date  up  to  and  including 
June  30, 1987,  had  in  his  custody, 
possession  or  control,  directly  or 
indirectly,  in  trust  or  otherwise,  property 
in  which  there  was,  within  such  period, 
any  direct  or  indirect  interest  of  the 
Government  of  Libya  or  any  Libyan 
entity,  whether  or  not  such  property 
continued  to  be  held  by  that  person  on 
June  30. 1987;  and 

(2)  Any  business  or  non-business 
entity  in  the  United  States  in  which  the 
Government  of  Libya  or  any  Libyan 
entity  held  any  financial  interest  on 
January  8, 1986,  or  any  subsequent  date 
up  to  and  including  June  30,  1987. 

(c)  Property  not  required  to  be 
reported.  A  report  on  Form  TFR-630 
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(TDK  90-22.32)  is  not  required  with 
respect  to: 

(1)  Property  of  a  private  Libyan 
national;  and 

(2)  Patents,  copyrights,  trademarks 
and  inventions,  but  this  exemption  shall 
not  constitute  a  waiver  of  any  reporting 
requirement  with  respect  to  royalties 
due  and  unpaid. 

(d)  Fi/jr.g  Form  TFRS30  (TDF 90- 
22.32J.  Reports  on  Form  TFR-630  {TDF 
90-22.32)  shall  be  prepared  in  triplicate. 
On  or  before  iNovember  20,  1987.  two 
copies  shall  be  sent  in  a  set  to  Unit  630, 
Office  of  Foreign  Assets  Control, 
Department  of  the  Treasury, 
Washington.  DC  20220.  The  third  copy 
must  be  retained  with  the  reporter's 
records. 

(e)  Certification.  Every  report  on  Form 
TFR-630  (TDF  90-2Z32)  shall  contain 
the  certification  required  in  Part  E  of  the 
form.  Failure  to  complete  the 
certification  shall  render  the  report 
ineffective,  and  the  submission  of  such  a 
report  shall  not  constitute  compliance 
with  this  section. 

(f)  ConfidenUaUtv  of  reports.  Reports 
on  Form  TFR-630  (TDF  SO-22.32)  are 
regarded  as  privileged  and  confidential. 

(Approved  by  the  Office  of  .Vlanagement  and 
Budget  under  control  number  1505-0102) 

3.  Section  550.63.5  is  added  to  subpart 
F  as  follows: 

§  550.635     Reports  on  Form  TFR-635  (TDF 
90-22.33). 

(a)  Requirement  for  reports.  Reports 
on  Form  TFR-635  (TDF  90-22..33)  are 
hereby  required  to  be  filed  on  or  before 
November  20.  1987.  in  the  manner 
prescribed  herein,  with  respect  to  claims 
for  losses  due  to  expropnation, 
nationalization,  or  other  taking  of 
property  or  businesses  in  Libya, 
including  any  special  measures  such  as 
Libyan  exchange  controls  directed 
against  such  property  or  businesses: 
claims  for  debt  defaults,  for  damages  for 
breach  of  contract  or  similar  damages; 
and  personal  claims  for  salaries  or  for 
injury  to  person  or  property. 

(b)  Who  must  report.  Reports  on  Form 
TFR-635  (TDF  90-22.33)  must  be  filed  by 
every  U.S.  person  who  had  a  claim, 
outstanding  against  the  Government  of 
Libya  or  any  Libyan  entity  which  arose 
before  June  30.  1987.  .No  report  is  to  be 
submitted  by  a  U.S.  brancti  of  a  foreign 
firm  not  owned  or  controlled  by  a  U.S. 
person. 

(c)  Films  ^orm  TFR-6:i5  ITDF 90- 
22.33).  Reports  on  Form  TFR-635  (TDF 
90-22.33)  shall  be  prepared  in  triplicate. 
On  or  before  November  20,  1987.  two 
copies  shall  be  sent  m  a  set  to  Unit  635, 
Office  of  Foreign  Assets  Control, 
Department  of  the  Treasury. 


Washington.  DC  20220.  The  third  copy 
must  be  retained  with  the  reporters 
record. 

(d)  Certification.  Everv  report  on  Form 
TFR-635  (TDF  90-22.33)  shall  contain 
the  certification  required  on  Part  C  of 
the  form.  Failure  to  complete  the 
certification  shall  render  the  report 
ineffective,  and  the  submission  of  such  a 
report  shall  not  constitute  compliance 
with  this  section. 

(e)  Coiifidentialitv  of  reports.  Reports 
on  Form  TFR-635  (TDF  90-22.33)  are 
regarded  as  pnvileged  and  confidential. 

(Approved  by  the  Office  of  .Management  and 
Budget  under  control  number  l.=iO5-O103) 

Dated:  .'\ugiisl  27.  1987. 
Richard  Newcomb. 
Director.  Office  of  Foreign  Assets  Control. 

Approved:  September  1. 1987. 
Francis  A.  Keating,  II, 
.'issislard  St-crrtary  / Enforcement). 

Edilorial  Nole;  These  instructions  and 
forms  will  not  appear  in  the  Code  of  Federal 
Regulations. 

(TDF  90-22.32;  OMB  Number  1505-0102; 
Expiration  Date — 12/31/88] 

Census  of  Blocked  Libyan  -Assets 

Instructions  for  Reporting  an  Form  TFR- 
630  (TDF  90-22.32) 

The  Office  of  Foreign  Assets  Control. 
Department  of  the  Treasury,  under 
§  550.630  of  the  Libyan  Sanctions 
Regulations  (31  CFR  Part  550),  is 
conducting  a  census  of  all  blocked 
Libyan  assets. 

Reporting  under  the  census  is 
mandatory  for  all  persons  holding 
blocked  Libyan  property.  Reports  on 
Form  TFR-630  (TDF  90-^22.32)  are 
hereby  required  to  be  filed  on  or  before 
November  20.  1987,  in  the  manner 
prescribed  herein,  by  any  holder  of 
blocked  Libyan  property  who  is  a  U.S. 
person.  The  reporting  requirement 
applies  to  any  U.S.  person  who  had  in 
his  possession  or  control,  between  4:10 
p.m.,  e.s.t..  January  8. 1986.  and  June  30, 
1987,  any  property  in  which  the 
Government  of  Libya  or  any  Libyan 
entity  has  or  had  any  interest  during  the 
period.  The  information  to  be  reported  is 
needed  by  the  United  States 
Government  for  planning  purposes  and 
to  monitor  compliance  with  the 
Regulations. 

Each  question  on  the  form  must  be 
answered  and  all  the  specific 
information  called  for  must  be  given. 
When  there  is  nothing  to  report  under 
any  question,  or  if  information  is 
lacking,  state  "No,"  "None."  or 
"Unknown."  as  the  case  may  be.  If  the 
space  pro\ided  on  the  form  for  answers 
should  prove  inadequate,  the  answer 
may  be  made  or  continued  on  a  blank 


sheet  of  paper  securely  attached  to  the 
form.  No  person  is  excused  from 
furnishing  any  information  he 
reasonably  should  have  fu.Tiished. 

Filing  De.sd'ine-  .November  20. 1987. 
(See  GENERAL  INSTRUCTIONS,  Item 
A.(.=  i  Filing  Form  TFR-630  ) 

FOR  FURTHER  INFORMATION  CONTACT: 

Unit  630,  (202)  376-0968  or  376-0969. 

Part  I — General  Instructions 

A.  Reporting  Requirements 
1.  Who  must  report 

a.  Any  United  States  person,  or  his 
successor,  who  as  of  4:10  p.m..  e.s.t., 
January  8. 1986,  or  any  subsequent  date 
through  June  30. 1987."had  in  his 
custody,  control  or  possession,  directly 
or  indirectly,  in  trust  or  otherwise, 
property  in  which  there  was.  within 
such  period,  any  direct  or  indirect 
interest  of  the  Government  of  Libya, 
whether  or  not  such  property  continued 
to  be  held  by  that  person  on  June  30, 
1987.  If  the  property  was  no  longer  held 
by  the  reporting  person  on  June  30.  1967, 
the  identity  and  address  of  the 
transferee  and  an  explanation  of  the 
transfer  must  be  provided,  including  the 
number  of  any  license  issued  by  the 
Office  of  Foreign  Assets  Control 
authorizing  the  transfer,  if  applicable.  A 
L.S.  company  with  blocked  property 
held  by  its  foreign  branches  or  agencies 
must  submit  a  Form  TFR-630  (TDF  90- 
22.32)  for  itself  and  any  such  branches 
or  agencies.  The  U.S.  firm,  must  certify 
any  report  for  its  foreign  branch  or 
agency  in  Part  E, 

b.  Any  business  or  nonbusiness  entity 
in  the  United  States  in  which  the 
Government  of  Libya  or  any  Libyan 
entity  held  any  financial  interest  on 
January  8.  1986.  or  on  any  subsequent 
date  through  June  30,  1987. 

c.  In  general,  the  following  U.S. 
persons  who  between  4:10  p.m..  est., 
January  8.  1986  and  June  30.  1987  held 
property  in  which  the  Government  of 
Libya  or  any  Libyan  entity  had  any 
interest,  will  have  reporting  obligations; 

(1)  All  banks  within  the  United  States. 
including  U.S.  subsidiaries,  branches. 
and  agencies  of  foreign  banks  which 
held  deposits  or  other  property; 

(2)  Foreign  branches  and  agencies  of 
U.S.  banks  which  held  dollar  deposits  or 
other  property; 

(3)  Foreign  branches  and  agencies  of 
U.S.  subsidiaries  of  foreign  banks  which 
held  dollar  deposits  or  other  property: 

(4)  All  banks,  brokers,  dealers  or  other 
custodians  (including  their  foreign 
branches  which  held  securities  or  other 
property); 

(5)  Nonbanking  business  enterprises 
and  other  entities  subject  to  the 
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lunsdictuin  of  the  United  States, 
including  tiie  foreign  branches  of  such 
enterprises  and  entities,  which  had 
commercial  or  financial  liabilities  to  the 
(Jovernmenl  of  Libya  or  any  Libyan 
entity,  or  which  had  in  their  possession 
or  c:(jntrol  other  property  in  which  the 
(luvemment  of  Libya  or  any  Libyan 
entity  had  any  interest;  and 

(tj)  All  U.S.  persons  not  otherwise 
defined  who  act  as  agents  for  the 
Government  of  Lib>  a  or  any  Libyan 
entity  with  property  in  the  United 
States,  including  LIS,  Government 
agencies  which  are  custodians  of 
property  of  the  Government  of  Libya  or 
of  a  Libyan  entity. 

2  What  must  be  reported 

a  iYoperty  subject  to  the  jurisdiction 
of  the  United  States  or  in  the  possession 
or  control  of  U.S.  persons,  in  which  the 
Government  of  Libya  or  any  Libyan 
entity  had  an  interest  of  any  nature 
whatsoever  between  4:10  p.m..  e.s.t., 
lanuary  8.  1986  and  June  30,  1987.  A 
separate  Form  TFR-630  (TDF  90-22.32) 
must  be  Tiled  with  respect  to  each 
blocked  account  held  by  the  holder. 

b.  The  following  property  should  not 
be  reported; 

(1)  Property  of  a  Libyan  company  or 
firm  not  owned  or  controlled  by  the 
Government  of  Libya;  or  the  property  of 
an  Individual  Libyan  national,  unless 
such  person  is,  or  has  been,  or  to  the 
extent  that  there  is  reasonable  cause  to 
believe  that  such  person  is.  or  has  been, 
since  the  effective  date,  acting  or 
purporting  to  act.  directly  or  indirectly, 
on  behalf  of  the  Ciovernment  of  Libya. 

(2)  Patents.  trademarl<s,  copyrights 
and  inventions,  but  this  exemption  shall 
not  constitute  a  waiver  of  any  reporting 
requirement  with  respect  to  royalties 
due  and  unpaid. 

3.  Primary  responsibility  for  reporting 

Primary  responsibility  for  reporting 
any  property  rests  with  the  actual  holder 
of  the  property  with  the  following 
exceptions;  primary  responsibility  for 
reporting  any  asset  held  by  a  foreign 
firm  or  branch  owned  or  controlled  by  a 
U.S.  person  rests  with  the  U.S.  parent  or 
head  office;  primary  responsibility  for 
reporting  any  trust  assets  rests  with  the 
trustee;  primary  responsibility  for 
reporting  any  estate  assets  rests  with 
the  personal  representative,  executor,  or 
administrator,  and  primary 
responsibility  for  reporting  real  property 
rests  with  the  Libyan  owner's  co-owner, 
legal  representative,  agent,  or  property 
manager  in  the  LInited  States.  A  report 
may  be  filed  on  behalf  of  a  holder  by  an 
attorney,  agent,  or  other  person. 
However,  information  regarding  the 
person  actually  holding  the  property 


must  be  reported  in  Part  B,  line  16.  No 
person  is  excused  from  filing  Form  TFR- 
630  (TDF  90-22.32)  by  reason  of  the  fact 
that  another  person  has  submitted  a 
report  with  regard  to  the  same  property, 
unless  he  has  actual  knowledge  that  the 
other  person  has  filed  a  report  with 
respect  to  the  property  as  full  and 
complete  as  that  which  such  person 
would  otherwise  be  required  to  file. 

4.  Obtaining  Form  TFR-630  (TDF  90- 
22.32) 

Copies  of  Form  TFR-630  (TDF  90- 
22.32)  with  reporting  instructions  will  be 
distributed  through  the  Federal  Reserve 
System  to  all  regional  Federal  Reserve 
Banks.  In  addition,  copies  of  Form  TFR- 
630  (TDF  90-22.32)  will  be  mailed 
directly  to  certain  persons  believed  by 
the  Treasury  Department  to  be  affected 
by  the  reporting  requirements.  Other 
persons  required  to  report  or  otherwise 
interested  in  obtaining  copies  of  Form 
TFR-630  (TDF  90-22.32)  and  the 
reporting  instructions  may  do  so  by 
calling  the  Office  of  Foreign  Assets 
Control,  Unit  630,  Department  of  the 
Treasury,  Washington,  DC  20220,  at 
(202)  376-0968  or  376-0969,  or  by 
contacting  the  nearest  regional  Federal 
Reserve  Bank. 

Photocopies  of  the  report  form  may  be 
used. 

5.  Filing  Form  TFR-630  (TDF  90-22.32) 

Reports  on  Form  TFR-630  (TDF  90- 
22.32)  shall  be  prepa  dd  in  triplicate.  On 
or  before  November  20, 1987,  two  copies 
shall  be  sent  in  a  set  to  the  Office  of 
Foreign  Assets  Control,  Unit  630, 
Department  of  the  Treasury, 
Washington,  DC  20220.  The  reporter 
shall  retain  a  copy  of  the  completed 
report. 

6.  Certification 

Every  report  filed  on  Form  TFR-630 
(TDF  90-22.32)  must  be  certified  in  Part 
E  of  the  form.  Failure  to  complete  the 
certification  shall  render  the  report 
ineffective,  and  the  submission  of  such  a 
report  shall  not  constitute  compliance 
with  the  reporting  requirements  of 
§  550.630  of  the  Regulations. 

7.  Confidentiality  of  reports 

Reports  filed  on  Form  TFR-630  (TDF 
90-22.32)  are  regarded  as  privileged  and 
confidential. 

8.  Penalties 

Reporting  on  Form  TFR-630  (TDF  90- 
22.32)  is  mandatory  under  §  550.630  of 
the  Libyan  Sanctions  Regulations  for 
persons  who  are  subject  to  the  reporting 
requirements.  Penalties  are  provided  for 
persons  violating  the  Regulations. 


B.  Definitions 

The  definitions  below  shall  be  used 
for  the  purpose  of  reporting  on  Form 
TFR-630  (TDF  90-22.32).  Any  reference 
to  "the  Regulations  "  in  these 
instructions  or  in  Form  TFR-630  (TDF 
90-22.32)  shall  refer  to  the  Libyan 
Sanctions  Regulations  (31  CFR  Part  550), 
and  any  term  not  defined  in  these 
instructions  shall  have  the  meaning 
ascribed  to  it  in  the  Regulations. 

1.  Person 

An  individual,  partnership, 
association,  corporation  or  other 
organization. 

2.  U.S.  Person 

Any  United  States  citizen,  permanent 
resident  alien,  juridical  person 
organized  under  the  laws  of  the  United 
States,  or  any  person  in  the  United 
States. 

3.  Successor 

A  person  who  succeeds  to  the 
ownership  or  custody  of  blocked 
property  by  operation  of  law  (such  as  a 
trustee  in  bankruptcy,  administrator, 
etc.),  by  inheritance,  or  by  change  in 
organization  (such  as  by  merger, 
dissolution,  or  acquisition). 

4.  Financial  Interest 

Any  right  or  claim  to  ownership  or 
control,  or  participation  in  ownership  or 
control,  or  other  financial  interest  as 
follows: 

(a)  Any  shares  of  stock  of  any 
business  or  nonbusiness  entity; 

(b)  Any  profits  or  income  derived 
from  shares  of  stock; 

(c)  Any  bonds,  debentures,  notes  or 
other  funded  obligations  of  any  business 
or  nonbusiness  entity; 

(d)  Any  other  outstanding  securities  of 
any  business  or  nonbusiness  entity;  or 

(e)  Any  other  right  or  claim  with 
respect  to  any  trust  or  similar 
organization. 

5.  Government  of  Libya 

(a)  The  term  "Government  of  Libya" 
includes: 

(1)  The  State  and  the  Government  of 
Libya,  as  well  as  any  political 
subdivision,  agency  or  instrumentality 
thereof,  including  the  Central  Bank  of 
Libya; 

(2)  Any  partnership,  association, 
corporation  or  other  organization 
substantially  owned  or  controlled  by 
any  of  the  foregoing; 

(3)  Any  person  to  the  extent  that  such 
person  is,  or  has  been,  or  to  the  extent 
that  there  Is  re.isonable  cause  to  believe 
that  such  person  is.  or  has  been,  since 
January  7,  1986,  acting  or  purporting  to 
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act,  directly  or  indirectly,  on  behalf  of 
any  of  the  foregoing; 

(4)  Any  other  person  or  organization 
determined  by  the  Secretary  of  the 
Treasury  to  be  included  within 
paragraph  (a)  hereof. 

(b)  A  person  specified  in  paragraph 
(a)(2)  of  this  section  shall  not  be  deemed 
to  fall  within  the  definition  of  Libya 
solely  by  reason  of  being  located  in, 
organized  under  the  laws  of,  or  having 
its  principal  place  of  business  in  Libya. 

6.  Entity  of  the  Government  of  Libya; 
Libyan  entity 

The  terms  "entity  of  the  Government 
of  Libya"  and  "Libyan  entity"  include: 

(a)  Any  corporation,  partnership, 
association,  or  other  entity  in  which  the 
Government  of  Libya  owns  a  majority  or 
controlling  interest,  any  entity 
substantially  managed  or  funded  by  that 
government,  and  any  entity  which  is 
otherwise  controlled  by  that 
government; 

(b)  Any  agency  or  mstrumentality  of 
the  Government  of  Libya,  including  the 
Centra!  Bank  of  Libya. 

7.  Property;  Property  Interests 

The  terms  "property"  or  "property 
interests"  shall,  for  purposes  of 
reporting  on  Form  TT^R-630  (TDF  90- 
22.32),  include,  but  not  be  limited  to. 
money,  checks,  drafts,  bullion,  bank 
deposits,  savings  accounts,  any  debts, 
indebtedness  obligations,  notes, 
debentures,  stocks,  bonds,  coupons,  any 
other  financial  securities,  bankers 
acceptances,  mortgages,  pledges,  liens 
or  other  rights  in  the  nature  of  security, 
warehouse  receipts,  bills  of  lading,  trust 
receipts,  bills  of  sale,  any  other  evidence 
of  wares,  merchandise,  chattels,  stocks 
on  hand,  ships,  goods  on  ships,  real 
estate  mortgages,  deeds  of  trust, 
vendor's  sales  agreements,  land 
contracts,  real  estate  and  any  interest 
therein,  leaseholds,  ground  rents, 
options,  negotiable  instruments,  letters 
of  credit,  trade  acceptances,  royalties, 
book  accounts,  accounts  payable, 
judgments,  patents,  trademarks. 
copyrights,  contracts  or  licenses 
affecting  or  involving  patents. 
trademarks  or  copyrights,  insurance 
policies,  safe  deposit  boxes  and  their 
contents,  annuities,  pooling  agreements, 
contracts  of  any  nature  whatsoever,  and 
any  other  property,  real,  personal  or 
mixed,  tangible  or  intangible,  or  interest 
or  interests  therein,  present,  future  or 
contingent. 

8.  Interest 

Any  interest  of  any  nature 
whatsoever,  direct  or  indirect. 


C.  Valuation  Principles 

1.  Valuation 

Where  valuation  is  called  for.  the 
following  table  may  be  used  as  a  guide. 


Eiampies  ol  prooerty  types 


Pnocip*e 
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Secunties     
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wntcneve*  is  I'ltgne' 
^ ace  01  estin^aiec  vaiije 
Balance  ol  ttv  accooni 
Ditfefence   betweef^   rnarvei 
pnce      of      Currency      and 
pnce     spec-Tlied    ir    con- 
vact 
Marxet  or   es'irnaiec  vatue 
Marttel  or  es!i-^.aiec  vame 

Market  Of  estirr-iated   value 

Available  arrxHjnt 
Capitalized  value 
Market   Of  estimated  value 


All  amounts  reported  should  be  given 
in  dollars  to  the  nearest  dollar. 

2.  Valuation  Date 

Values  shall  be  given  as  of  the  close 
of  business  on  June  30, 1987. 

3.  Market  or  Estimated  Values 

Where  market  or  estimated  value  is 
required,  enter  the  market  price  at  the 
close  of  business  on  June  30.  1987,  or,  if 
such  price  is  not  available,  the 
estimated  value  on  that  date.  In 
estimating  value,  the  last  sale  price  or 
bid,  if  reasonably  close  to  June  30.  1987, 
may  be  used  as  a  basis, 

4.  Value  Expressed  in  Foreign  Currency 

Property  valued  in  a  foreign  currency, 
or  which  is  to  be  paid  or  liquidated  in  a 
foreign  currency,  shall  be  valued  in 
dollars  if  a  dollar  market  value  exists  for 
such  property  itself.  If  a  dollar  market 
value  does  not  exist,  the  foreign 
currency  value  thereof  shall  be 
converted  into  a  dollar  value  in 
accordance  with  the  latest  rate  before 
June  30, 1987,  as  generally  quoted  by 
foreign  exchange  dealers  or  other 
recognized  sources  of  information.  In  no 
case  shall  a  value  expressed  in  a  foreign 
currency  be  entered  in  the  report,  but 
the  fact  that  property  was  originally 
valued  in  a  foreign  currency  should  be 
indicated  in  Part  B,  question  14. 

5.  Property  of  Indeterminable  Value 

In  reporting  property  of 
indeterminable  value,  enter  "IN"  in  the 
space  opposite  the  appropriate  property 
type  and  describe  the  property  briefly  in 
Part  B,  question  14.  When  both  property 
of  indeterminable  value  and  property  of 
determinable  value  are  to  be  reported 
under  any  one  property  type,  only  the 
determinable  value  should  be  reported. 


However,  m  response  to  Part  B.  question 
14.  both  kinds  of  property  should  be 
described  and  the  property  of 
indeterminable  value  should  be  so 
described. 

Part  11 — Specific  Instructions 

Part  A.  Information  Concerning  Libyan 
Entity  Whose  Property  Is  Reported 

If  any  non-Libyan  entity  has  an 

interest  m  the  property  reported  the  full 
\  alae  of  the  property  shall  be  reported 
m  Part  B  of  Form  TFR-630  (TDF  9(>- 
22.32).  The  name  and  pro  rata  interest  of 
all  non-Libyan  entities  shall  be 
identified  in  line  4  of  Part  A.  If  more 
than  one  Libyan  entity  has  an  interest  in 
property  required  to  be  reported,  a 
separate  report  shall  be  made  with 
respect  to  each  such  entity.  The  value  of 
the  property  reported  in  Part  B  of  Form 
TFR-630  (TDF  90-22.32)  shall  be  an 
amount  equivalent  to  the  pro  rata  share 
to  which  the  entity  would  be  entitled. 
The  other  Libyan  entities  (including  the 
Government  of  Libya)  with  an  interest  in 
this  property  shall  be  identified  in  line  4 
of  Part  A. 

Part  B.  Schedule  of  Property  Required 
To  Be  Reported 

Report  the  amount  held  on  the 
effective  date,  i.e.,  as  of  4:10  p.m.,  e.s.t., 
January  8.  1986.  in  column  (1)  and  the 
amount  held  at  the  close  of  business  on 
June  30, 1987,  in  column  (2).  If  the 
property  was  acquired  after  the  effective 
date,  report  in  column  (1)  the  amount  as 
of  date  of  acquisition  and  explain  in  line 
15. 

IMPORTANT:  Be  certain  to  report  in 
column  (1)  of  Part  B  the  full  amount  of 
any  property  held  regardless  of  any 
subsequent  debit  to  the  account  or  other 
licensed  transfer  after  the  effective  date 
or  date  of  acquisition  (see  line  15).  Be 
certain  to  report  in  column  (2)  the  full 
amount  of  any  property  held  on  June  30. 
1987.  notwithstanding  adverse  claims 
asserted  against  the  propertv  (see  Part 
C). 

Line  1. 

Include  certificates  of  deposit,  Federal 
Funds,  and  variable  rate  accounts. 

Line  3. 

Include  any  negotiable  instruments  or 

other  obligations  held  for  the  account  of 
the  Libyan  Government  or  a  Libyan 
entity  not  reportable  in  other  specific 
lines.  Obligations  of  the  holder  would 
generally  not  be  reported  in  line  3  but  in 
line  1;  or  line  4  (if  non-marketable);  or 
line  5  or  6.  [if  marketable]. 


I  I 

35552       Federal  Register  /  Vol.  52,  No.  183  /  Tuesday,  September  22,  1987  /  Rules  and  Regulations 


Line  4. 

This  doe.s  not  include  deposits  (line  1) 
or  iHcirketable  debt  securities  issued  by 
the  reporter  (lines  5-6). 

Lines  5-6. 

Include  marketable  equity  and  debt 
securities  of  all  types,  regardless  of 
issuer,  including  government  securities, 
regardless  of  maturity.  Do  not  report 
securities  on  these  lines  if  the 
Government  of  Libya  or  the  Libyan 
en.ity  holds  a  10  percent  or  greater 
interest  in  the  equity  securities  of  the 
issuer  in  that  case,  the  Libyan 
Government's  or  entity's  holdings 
should  be  reported  as  direct  investment 
in  line  7. 

Line  7. 

"Direct  investment"  means  a  10 
percent  or  greater  interest  in  the  equity 
of  a  U.S.  business.  Where  the  Libyan 
Government's  or  entity's  interest  is 
represented  by  marketable  securities, 
report  market  value  of  all  holdings 
including  debt  securities,  in  line  7. 
Where  the  Libyan  Government's  or 
entity's  interest  is  not  represented  by 
marketable  securities,  report  sum  of  the 
L'.S.  company's  debt  obligi-tuns  to  the 
Libyan  Government  or  entity  and  the 
L  byan  Government's  or  entity's  share  of 
the  equity  of  the  business  (as 
represented  by  the  book  value  of  the 
biisiness).  Identify  in  line  14  the  U.S. 
firm  and  percentage  of  Libyan 
ownership  reported. 

l.:ne  9a. 

Report  market  value  of  goods  held 
which  are  owned  by  the  Government  of 
Libya  or  any  Libyan  entity  and  are  or 
were  intended  for  export  to  Libya, 

l,ine9b. 

Report  the  value  of  other  Libyan 
p--'  iperty  in  the  possession  or  control  of 
a  US.  person.  Examples  include:  a 
Libyan  vessel  under  charter;  any  Libyan 
a:rcraft.  machinery,  or  equipment  held 
for  servicing  or  any  other  reason;  or  any 
furniture  and  office  equipment  of  the 
U.S.  branch  of  a  Libyan  entity. 

Line  10. 

Report  the  outstanding  amounts  of 
commercial  letters  of  credit  issued  by 
U.S.  banks  in  favor  of  the  Libyan 
Government  or  entity. 

Line  11. 

Report  the  outstanding  amounts  of 
commercial  letters  of  credit  confirmed 
bv  US,  banks  in  favor  of  the  Libyan 
Government  or  entity. 


Line  12.  | 

Report  the  amount  available  under 
any  standby  letter  of  credit  issued  by  a 
U.S.  bank  in  favor  of  the  Libyan 
Government  or  entity. 

Line  14. 

Describe  briefly  the  property  reported. 
If  the  property  is  a  deposit  or  securities 
account  be  sure  to  include  the  account 
number  or  similar  identifying  reference 
and  a  description  of  the  account  or  the 
securities  held.  If  the  property  is  an 
interest-bearing  deposit  include  the  rate 
as  of  June  30,  1987,  or  the  index  or  other 
rate  to  which  it  is  pegged  (e.g..  Federal 
Funds  rate,  London  Inter-Bank  Offered 
Rate,  variable  money  market  rate 
determined  by  bank).  If  the  property  is 
held  in  a  non  interest  bearing  account, 
so  indicate,  and  explain  why.  Tangible 
property  should  be  described  more 
thoroughly  than  financial  items  but 
breakdowns  into  specific  items  or 
detailed  descriptions  are  not  necessary. 

Line  15.  I 

Explain  any  increase  or  decrease  in 
amounts  reported  in  column  (1)  and 
column  (2)  above.  If  increases  or 
decreases  have  resulted  from  actions 
taken  under  a  specific  Treasury 
Department  license  indicate  license 
number  and  dale  issued  (e.g.,  account 
debited  under  Treasury  Department 
license  L-9999,  issued  2/11/86).  If 
increases  or  decreases  have  occurred 
due  to  normal  fluctuations  in  market 
value,  crediting  of  interest,  transfer  of 
assets  to  another  U.S.  custodian,  or  any 
other  reason,  sO  state  and  explain.  If  a 
transfer  of  property  has  occurred, 
indicate  the  successor  or  prior  custodian 
and  the  date  or  dates  on  which  the 
transfer  or  transfers  occurred. 

Line  16. 

If  the  property  is  held  (or  booked,  in 
the  case  of  a  deposit)  at  any  location 
other  than  the  address  of  the  reporter 
shown  in  Part  D,  so  describe. 

Part  C.  Adverse  Claims 

Line  1.  I 

Report  amounts  involved  and 
identities  of  all  adverse  claimants 
known  by  the  reporter  to  be  asserting 
claims  against  the  property  reported. 
Examples  include  specific  claims  such 
as  writs  of  attachment  and  liens,  or 
more  general  claims  such  as  setoff  rights 
asserted  by  the  holder  of  the  property 
against  Libya.  Any  unusual 
circumstances  (such  as  conflicts  with 
local  law)  with  respect  to  the  property 
which  the  reporter  deems  to  be  of 
particular  importance  should  be  so 
described  here. 


Part  D.  Person  Reporting  Property 

State  reporter's  name  and  address  in 
lines  1  and  3.  If  the  holder  is  an 
individual,  state  social  security  number 
on  line  2,  If  reporter  is  a  business  firm, 
state  the  reporter's  employer 
identification  number  on  line  2,  Be  sure 
to  include  name,  title,  organization  and 
telephone  number  of  the  appropriate 
person  to  contact  concerning  the  report 
on  line  5. 

Part  E.  Certification 

Be  certain  not  to  omit  the  required 
certification  in  Part  E.  THE  REPORT  IS 
NOT  VALID  WITHOUT 
CERTIFICATION.    | 

[TDF  90-22.32;  OMB  Number  1505-0102; 
Expiration  Date-12/31/83] 

Form  TFR-630 

CENSUS  OF  BLOCKED  LIBYAN  ASSETS 

Office  of  Foreign  Assets  Control.  Unit  630. 
Department  of  the  Treasury,  Wastiington.  DC 
20220 

Form  TI-'R-630  (TDF  90-22.32)  is  to  be  used 
by  all  persons  required  to  file  reports 
pursuant  to  §  550.630  of  Title  31  of  the  Code 
of  Federal  Regulations.  BEFORE  PREPARl.NC 
THIS  REPORT  READ  THE  l.NSTRUCTIONS 
CAREFULLY.  All  information  reported  will 
be  regarded  as  privileged  and  confidential. 
For  assistance,  call  (202)  376-0968  or  376- 
0969. 

Filing  Deadline:  November  20, 1987. 

The  report  is  to  be  completed  in 
triplicate  and  two  copies  are  to  be  filed 
with  the  Office  of  Foreign  Assets 
Control,  Unit  630,  Department  of  the 
Treasury,  Washington,  DC  20220  by  the 
November  20, 1987  deadline. 

To  the  Secretary  of  die  Treasury; 

The  undersigned,  pursuant  to  §  550.630  of 
Title  31  of  the  Code  of  Federal  Regulations, 
hereby  makes  the  following  report; 

Part  A — Information  Concerning  Libyan 
Entity  Wt^ose  Property  is  Reported 

1.  Name 

2.  Address 

3.  Type  of  person  or  erjtity: 

A.  Libyan  Government  or  agency 
thereof 

B.  Libyan  diplomatic  or  consular 
mission 

C.  Central  Bank  of  Libya 

D.  Libyan  commercial  bank 

E.  Libyan  corporation 

F.  Other  (Describe) 


4.  Describe  the  extent  of  ownership  or  control 
by  the  Libyan  Government  or  other  Libyan 
entities  in  the  above  entity.  Also  describe  any 
other  person  or  persons  known  to  have  an 
interest  in  the  property  (See  instructions). 
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Part  B — Description  of  Property 
Required  To  Be  Reported 


Amount     Amount 
1/8/86      6/30/87 


C,  Oil  company 

D    .'\gent  (for  holder  described  in 

Part  B.  line  16.) 

E.  Other  (explain  below) 


1  Deposits 

2  Bullion,  currency,  or 
coin 

3.  .Notes,  checks,  or 

drafts 

4-  Debts 

5  U.S.  Dollar 
denominated 
securities 

6  Securities 
denominated  in  other 
currencies 

7.  Direct  investment  in 
U.S.  business 

8.  Real  estate 

9  Personal  Property: 

a.  Goods  consigned 
to  Libya 

b.  Other  properly 
held 

10.  Commercial  letters  of 
credit  issued  in  favor 
of  Libya 

11.  Commercial  letters  of 
credit  confirmed  in 
favor  of  Libya 

12.  Standby  letters  of 
credit 

13.  Miscellaneous 

Total  (1  through 
13) 


5  Person  to  contact  regarding  this  report: 

Name — — 

Title 


Ori^anizHtion 

1  elephone  Number 

Part  E — Certification 
1 certify  that  1  am  the 


of  the 


-.  that  : 


authorized  to  make  this  certification,  and 
that,  to  the  best  of  my  knowledge  and  belief, 
the  statements  set  fonh  in  this  report, 
including  any  papers  attached  hereto  or  filed 
herewith,  are  trje  and  accurate,  and  that  all 
material  facts  in  connection  with  said  report 
have  been  set  forth  herein. 
Date 

Signature  — 

Address — 


14.  Describe  the  property  reported.  If  the 
property  is  a  deposit  or  securities  account, 
slate  account  number  or  similar  identifying 
reference,  and  describe  the  account  or  the 
securities  held  (See  instructions). 


15.  Explain  any  increases  or  decreases  in 
amounts  reported  in  column  [1]  and  column 
[Z]  above.  Include  the  license  number  of  any 
Treasury  Department  license  know^n  to  be 
issued  with  respect  to  the  account  or  property 
reported  (See  instructions). 


16.  If  the  property  in  this  report  is  located  at  a 
place  other  than  the  address  of  the  reporter 
as  stated  in  Part  D.  so  descnbe. 


Part  C — Adverse  Claims 

1.  Describe  briefly  any  adverse  claims  known 
to  be  asserted  against  the  property  reported 
(See  instructions). 


Part  D — Person  Refwrting  Property 

1    Name  — 

2.  EIN/SSN    

3.  Address — 


4   Type  of  reporter 

A.  Bank 

B,  Broker  or  securities  dealer.. 


[TDF  90-22.33:  OMB  Number  1505-fll03: 
Expiration  Date — 12/31/881 

Census  of  Claims  by  United  States 
Persons  .Against  Libya 

Instructions  for  Reporting  on  Form  TFR- 
635  (TDF  90-22.331 

The  Office  of  Foreign  Assets  Control 
Department  of  the  Treasury,  under 
§  SSO.e.TS  of  the  Libyan  Sanctions 
Regulations  (31  CFR  Part  550).  is 
conducting  a  census  of  information 
relative  to  claims  of  U.S.  persons  against 
the  Government  of  Libya,  its  agencies  or 
instrumentalities  or  controlled  entities, 
the  Centra!  Bank  of  Libya,  or  other 
Libyan  entities. 

The  information  to  be  reported  is 
needed  by  the  United  States 
Government  for  planning  purposes.  The 
submission  of  this  report  does  not 
constitute  the  filing  with  the  United 
States  Government  of  a  formal  claim  for 
compensation.  No  formal  claims 
adjudication  program  currently  exists. 
However,  failure  to  file  complete 
information  in  a  timely  fashion  would 
not  only  constitute  failure  to  comply 
with  the  Regulations  but  would  also 
prevent  the  inclusion  of  the  information 
in  U.S.  government  planning,  which 
could  be  prejudicial  to  the  interests  of 
the  claimant  and  other  U.S.  claimants. 
Espousal  of  claims  of  U.S.  nationals 
against  a  foreign  government  is  within 
the  discretion  of  the  United  States 
Cjovernment. 

Reporting  under  the  census  is 
mandatory  for  persons  who  are  subject 
to  the  reporting  requirements.  Reports 
on  Form  TFR-635  (TDF  90-22.33)  are 
hereby  required  to  be  filed  on  or  before 


November  20.  1987.  in  the  manner 
prescribed  herein.  The  report  must 
descnbe  any  outstanding  claims  of  any 
U.S.  persons  against  the  Government  of 
Libya  or  any  Libyan  entity  which  arose 
before  [une  30. 1987. 

A!!  the  specific  information  asked  for 
on  the  form  must  be  reported.  When 
there  is  nothing  to  report  under  any 
question,  or  if  information  is  lacking, 
state  "No,"  "None."  or  "Unknown,"  as 
the  case  may  be.  If  the  space  provided 
on  the  form  for  any  answer  should  prove 
inadequate,  the  answer  may  be  m.ade  or 
continued  on  a  blank  sheet  of  paper 
securely  attached  to  the  form  and 
identified  as  a  continuation  of  a 
particular  response.  This  pamphlet 
contains  reporting  instructions  one  copy 
of  report  Form  TFR-635  (TDF  90-22.33), 
and  three  copies  of  Schedule  Bl — 
Schedule  For  Separate  Description  Of 
Claims.  Photocopies  of  the  form  and 
schedule  may  be  used. 

Filing  Deadline:  November  20, 1987 
(See  Instructions,  Item  A. (5)  Filing  Form 
TFR-635.) 

For  Further  Information  Contact:  Unit 
635,  (202)  376-0968  or  376-0969. 

A.  Reporting  Requirements 

1.  Who  Must  Report 

Any  U.S.  person,  whether  an 
individual  or  a  business  enterpr.se.  who, 
on  jure  30. 1987.  had  a  claim 
outstanding  agamst  the  Government  of 
Libya  or  any  Libyan  entity.  Claims  of 
L'.S.  branches  of  foreign  firms  not 
owned  or  controlled  by  U.S,  persons  and 
claims  of  nonresident  aliens  should  not 
be  reported  on  Form  TFR-635  (TDF  90- 
22.33). 

If  a  U.S.  parent  company  or  any 
foreign  r!rm(s)  that  it  owns  or  controls  is 
subject  to  the  reporting  requirements,  a 
consolidated  claims  report  on  Form 
TFR-635  (TDF  90-22.33)  must  be  filed  by 
the  U.S.  parent  company  covering  its 
claims  and  those  of  such  foreign  firm(s). 

2.  What  Must  be  Reported 

a.  Business  Claims.  United  States 
businesses  and  individuals  conducting 
or  formerly  conducting  business  in  Libya 
should  report  losses  due  to 
expropriation,  nationalization,  or  other 
takings  of  property  or  businesses  by 
Libya.  Claims  against  Libyan  entities  for 
other  business  losses,  such  as  debt 
defaults,  damages  for  breach  of 
contract,  and  other  damages,  should 
also  be  reported. 

b.  Personal  Claims.  Any  United  States 
citizen  or  permanent  resident  alien  who 
has  suffered  losses  due  to  expropriation 
or  who  has  claims  for  salaries  or  for  loss 
or  injury  to  person  or  property  resulting 
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from  actions  of  the  Government  of  Libya 
or  any  Libyan  entity  must  report  such 
claims. 

3.  Primary  Responsibility  for  Reporting 

Primary  responsibility  for  reporting 
any  claim  rests  with  the  claimant  with 
the  following  exceptions:  Primary 
responsibility  for  reporting  any  claim  of 
a  foreign  firm  owned  or  controlled  by  a 
U.S.  person  rests  with  the  U.S.  parent; 
primary  responsibility  for  reporting  the 
claim  of  any  trust  rests  with  the  trustee: 
and  primary  responsibility  for  reporting 
the  claim  of  any  estate  rests  with  the 
executor  or  administrator.  A  report  may 
be  filed  on  behalf  of  a  claimant  by  an 
attorney,  agent,  bank,  insurance 
company,  or  other  person.  However,  the 
pertinent  information  regarding  the 
person  makmg  the  report  must  be 
included  in  Part  A.,  line  7  and  in  Part  C 
of  the  form.  \o  person  is  excused  from 
filing  Form  TFR-635  (TDF  90-22.33)  by 
reason  of  the  fact  that  another  person 
has  submitted  a  report  with  regard  to 
the  same  claim  unless  he  has  actual 
knowledge  that  the  other  person  has 
filed  a  report  with  respect  to  the  claim 
as  full  and  complete  as  that  which  such 
person  would  otherwise  be  required  to 
file. 

4.  Obtaining  Form  TFR-635  (TDF  90- 
22.33) 

Copies  of  Form  TFR-635  [TDF  90- 
22.33)  with  reporting  instructions  will  be 
distributed  through  the  Federal  Reserve 
System  to  all  regional  Federal  Reserve 
Banks.  In  addition,  copies  of  Form  TFR- 
635  (TDF  90-22.33)  will  be  mailed 
directly  to  certain  persons  believed  by 
the  Treasury  Department  to  be  affected 
by  the  reporting  requirements.  Other 
persons  required  to  report  or  otherwise 
interested  in  obtaining  copies  of  Form 
TFR-635  (TDF  90-22.33)  may  do  so  by 
calling  the  Office  of  Foreign  Assets 
Control,  Unit  635,  Department  of  the 
Treasury,  Washington.  DC  20220.  at 
(202)  376-0968.  or  by  contacting  the 
nearest  regional  Federal  Reserve  bank. 

Photocopies  of  the  report  form  may  be 
used. 

5.  Filing  Form  TFR  635  (TDF-9(>-22.33) 

Reports  on  Form  TFR-635  (TDF  90- 
22.33)  shall  be  prepared  in  triplicate.  On 
or  before  November  20.  1987,  two  copies 
shall  be  sent  in  a  set  to  Unit  635.  Office 
of  Foreign  Assets  Control.  Department 
of  the  Treasury,  Washington.  DC  20220. 
The  reporter  shall  retain  a  copy  of  the 
completed  report. 

6.  Certification 

Every  report  filed  on  Form  TFR-635 
(TDF  90-22.33)  must  be  certified  in  Part 
C  of  the  form.  Failure  to  complete  this 


certification  shall  render  the  report 
ineffective,  and  the  submission  of  such  a 
report  shall  not  constitute  compliance 
with  the  reporting  requirements  of 
section  550.635  of  the  Regulations. 

7.  Confidentiality  of  Reports 

Reports  filed  on  Form  TFR-635  (TDF 
90-22.33)  are  regarded  as  privileged  and 
confidential,     i 

8.  Penalties      " 

Reporting  on  Form  TFR-635  (TDF  90- 
22.33)  is  mandatory  under  §  555.635  of 
the  Libyan  Sanctions  Regulations. 
Penalties  are  provided  for  persons 
violating  the  Regulations. 

B.  Definitions 

The  definitions  below  shall  be  used 
for  the  purpose  of  reporting  on  Form 
TFR-635  (TDF  90-22.33).  Any  reference 
to  "the  Regulations"  in  these  instruction 
or  in  Form  TFR-635  (TDF  90-22.33)  shall 
refer  to  the  Libyan  Sanctions 
Regulations  (31  CFR  Part  550),  and  any 
term  not  defined  in  these  instructions 
shall  have  the  meaning  ascribed  to  it  in 
the  Regulationj. 

1.  Person 

An  individual,  partnership, 
association,  corporation  or  other 
organization.  1 

2.  U.S.  Person  ' 

Any  United  States  citizen,  permanent 
resident  alien,  juridical  person 
organized  under  the  laws  of  the  United 
States,  or  any  person  in  the  United 
States. 

3.  Successor 

A  person  wHo  has  succeeded  to  a 
claim  by  operation  of  law  (such  as  a 
trustee  in  bankruptcy,  an  executor  or 
administrator,  etc.),  by  inheritance,  or 
by  change  in  organization  (such  as  by 
merger,  dissolution  or  acquisition). 

4.  Financial  Interest 

Any  right  or  claim  to  ownership  or 
control,  or  participation  in  ownership  or 
control,  or  other  financial  interests  as 
follows: 

(a)  Any  shares  of  stock  of  any 
business  or  nonbusiness  entity; 

(b)  Any  profits  or  income  derived 
from  shares  of  stock: 

(c)  Any  bonds,  debentures,  notes  or 
other  funded  obligations  of  any  business 
or  nonbusiness  entity; 

(d)  Any  other  outstanding  securities  of 
any  business  or  nonbusiness  entity;  or 

(e)  Any  other  right  or  claim  with 
respect  to  any  trust  or  similar 
organization. 


UM  I 


5.  Government  of  Libya 

(a)  The  term  "Government  of  Libya" 
includes: 

(1)  The  State  and  the  Government  of 
Libya,  as  well  as  any  political 
subdivision,  agency  or  instrumentality 
thereof,  including  the  Central  Bank  of 
Libya; 

(2)  Any  partnership,  association, 
corporation  or  other  organization 
substantially  owned  or  controlled  by 
any  of  the  foregoing; 

(3)  Any  person  to  the  extent  that  such 
person  is,  or  has  been,  or  to  the  extent 
that  there  is  reasonable  cause  to  believe 
that  such  person  is.  or  has  been,  since 
January  7.  1986.  acting  or  purporting  to 
act.  directly  or  indirectly,  on  behalf  of 
any  of  the  foregoing: 

(4)  .Any  other  person  or  organization 
determined  by  the  Secretary  of  the 
Treasury  to  be  included  within 
paragraph  (a)  hereof. 

(b)  A  person  specified  in  paragraph 
(a)(2)  of  this  section  shall  not  be  deemed 
to  fall  within  the  definition  of  Libya 
solely  by  reason  of  being  located  in, 
organized  under  the  laws  of.  or  having 
its  principal  place  of  business  in  Libya. 

6.  Entity  of  the  Government  of  Libya; 
Libyan  Entity 

The  terms  "entity  of  the  Government 
of  Libya"  and  "Libyan  entity  '  include: 

(a)  Any  corporation,  partnership, 
association,  or  other  entity  in  which  the 
Government  of  Libya  owns  a  majority  or 
controlling  interest,  any  entity 
substantially  managed  or  funded  by  that 
government,  and  any  entity  which  is 
otherwise  controlled  by  that 
government: 

(b)  Any  agency  or  instrumentality  of 
the  Government  of  Libya,  including  the 
Central  Bank  of  Libya. 

7.  Property;  Property  Interests 

The  terms  "property"  or  "property 
interests,"  for  purposes  of  reporting 
claims  on  Form  TFR-635  (TDF  90-22.33). 
shall  include,  but  not  be  limited  to, 
money,  checks,  drafts,  bullion,  bank 
deposits,  savings  accounts,  and  debts, 
indebtedness  obligations,  notes, 
debentures,  stocks,  bonds,  coupons,  any 
other  financial  securities,  bankers' 
acceptances,  mortgages,  pledges,  liens 
or  other  rights  in  the  nature  of  security, 
warehouse  receipts,  bills  of  lading,  trust 
receipts,  bills  of  sale,  any  other  evidence 
of  title,  ownership  or  indebtedness, 
powers  of  attorney,  goods,  wares, 
merchandise,  chattels,  stocks  on  hand, 
ships,  goods  on  ships,  real  estate 
mortgages,  deeds  nf  trust,  vendors'  sales 
agreements,  land  contracts,  real  estate 
and  any  interest  therein,  leaseholds, 
ground  rents,  options,  negotiable 
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instruments,  letters  of  credit,  trade 
acceptances,  royalties,  book  accounts, 
accounts  payable,  judgments,  patents, 
trademarks  or  copyrights,  contracts  or 
licenses  affecting  or  involving  patents, 
trademarks  or  copynghts.  insurance 
policies,  safe  deposit  boxes  and  their 
contents,  annuities,  pooling  agreements, 
contracts  of  any  nature  whatsoever,  and 
any  other  property,  real,  personal  or 
mixed,  tangible  or  intangible,  or  interest 
or  interests  therein,  present,  future  or 
contingent. 

8.  Interest 

.'\ny  interest  of  any  nature 
whatsoever,  direct  or  indirect. 

C.  Valuation  Principles 

1.  Valuation 

The  following  table  may  be  used  as  a 
guide  to  valuation  principles  for  various 
type  of  property: 

Examples  of  property  types  Pnnapie 


Checks,    drafts 

arxl  rKIes 
Commodiiies     mcloiitng 

and  ottief  rnetals 
CurrerKy  and  com 


acceptar>cee 
gold 


Debts,  claims  arx3  aemenas 
Deposits  ana  cash  balances 
Fo^efgn  encnange  tutu'es 


Goc^ds,       TiercTiandtse       and 

oiner  persooai  property 
Land  l»,'*otngs  and  n'ortgages 
on  'eai  estate 

Letters  o(  ciedrt 

Roy8"ies,  gas  artd  o* _ 

FrancNses  and  concesstorts    „ 
Secunlies 


Face  or  estimaleo  »akje 

MarVet  *a;je 

Face  value  o*  market  vaije 

wriicnever  ss  Signer 
Face  or  esttmaied  vatue 
Baiarx^  of  tr>e  account 
D'tt,:"ence    t)eTwe«r)    marker 
pr'ce     ot     currency     a-x* 
pnce     spacitied    ir    cor-- 
Tract 
M<jfkei   or  estimated  value. 

Manwt  or  estimated  vetoe 

Avaitatjfe  amourii 
Caprtaraed  value. 
Market  or  esti-Tiated  vak^e 
k4arxet  or  estimated  va*ue 


If  alternative  valuation  principles  are 
employed  to  assess  the  value  of  the 
claim  be  sure  to  describe  fully  in 
Schedule  Bl,  line  8.  the  principles  or 
methodology  employed. 

2.  Valuation  Date 
Date  of  loss. 

3.  Market  or  Estim.ated  Values 

Where  market  or  estimated  value  is 
required,  enter  the  market  price  on  the 
date  of  loss,  or,  if  such  pnce  is  not 
available,  the  estim.ated  value  on  that 
date.  In  estimating  value,  the  last  sale 
price  or  bid,  if  reasonably  close  to  the 
date  of  loss,  may  be  used  as  a  basis, 

4.  Dollar  Value 

Report  claims  in  U.S.  dollars  to 
nearest  dollar.  Convert  foreign  currency 
values  at  exchange  rate  prevailing  on 
date  of  loss,  as  generally  quoted  by 
foreign  exchange  dealers  or  other 
recognized  sources  of  information. 


Form  TFR-635 

CENSUS  OF  a_.\tMS  BY  UNITED  STATES 
PERSONS  .^G.MN'ST  LIBYA 

Office  of  Foreign  Assets  Control,  Unit  635, 

Department  of  the  Treasurv,  Washington,  DC 

20Z20 

Important  .\ole;  The  submission  of  this 
report  does  not  constitute  the  filing  with  the 
L'nited  States  Government  of  a  formal  claim 
for  compensation,  nor  does  it  guarantee  that 
the  claim  will  be  included  in  any  future 
agreement.  However,  failure  to  file  complete 
information  in  a  timely  fashion  not  only 
would  constitute  failure  to  comply  with  the 
Regulations  but  would  also  prevent  the 
inclusion  of  information  in  IJ.S,  Government 
planning,  which  could  be  prejudicial  to  the 
interests  of  the  claimant  and  other  U.S. 
clamiants. 

Form  TFR-635  (TDF  90-22,33)  is  to  be  used 
by  ail  persons  required  to  file  reports 
pursuant  to  §  550,635  of  Title  31  of  the  Code  of 
Federal  Regulations  The  report  form,  alonp 
with  required  schedules  .Tiust  describe  any 
claim  outstanding  of  hpv  such  person  against 
an\  l.ib>-an  entity  which  arose  before  June  30. 
1987.  Before  Preparing  This  Report  Read  the 
Instructions  Carefully.  .All  information 
reported  will  be  regarded  as  privileged  and 
Lor.fidential  For  assistance,  call  (202]  376- 
0968  or  376-0969. 

Filing  Deadline:  November  20, 1987. 

The  report  is  to  be  completed  in  triplicate 
and  two  copies  are  to  be  filed  with  the  Office 
of  Foreigr.  Assets  Control.  Unit  635. 
Department  of  the  Treasury.  Wasbungton. 
DC.  2n220  by  the  November  20,  1987 
deadline. 

To  the  Secreta,-^  of  the  Treasury: 

The  undersigned,  pursuant  to  §  550,635  of 
Title  31  of  the  Code  of  Federal  Regulations, 
Hereby  makes  the  following  report: 

PART  A— INFORMATION  CO.NCERNLNG 
L  ,S  CLAl.MANT 

EIN  or  SSN . 

1,  Name — — 

2,  Address — — — 


3,  Nahonality    — — 

4,  If  claimant  is  a  corporation  or  other  legal 
entity,  state  ddte  and  place  of  incorporation, 
and  percentage  of  outstanding  capital  stock 
of  all  classes  owned,  directly  or  indirectly,  by 
persons  who  were  US,  nar.onais  on  the  date 
of  loss, 

5,  If  there  has  been  any  change  in  the 
nationality  status  of  claimant  since  the  date 
of  loss,  explain  circumstances, 

6,  If  any  other  person,  firm,  corporation,  or 

other  entity  (other  than  claimant  s  subsidiary, 
branch,  or  office  reported  on  Schedule  Bt) 
has  or  has  had,  either  at  present  or  since  the 
date  of  loss,  any  interest  m  the  claim,  state 
names  and  present  addresses  of  all  such 
parties. 

7,  If  the  person  reporting  the  claim  is  a 
person  other  than  the  claimant  named  in  line 
1  ol  this  part,  state  name  address,  and 
relationship  to  claiman' 

.Name . 


Address - 


Relationship  to  claimant 


b  Inciivtduai  to  contact  regarding  this 
report: 

Name  — ■ 

Title    


Organization _ 

Telephone  number  — 

PART  B— SUMMARY  OF  CLAIMS  AGAINST 
UBYA. 

Report  aggregate  value  of  all  claims  in  the 
appropriate  category  or  categories  below  as 
of  date  of  loss.  Detailed  information 
concerning  specific  claims  should  be  reported 
on  one  or  more  attached  Schedule  BI 
submissions.  Amounts  reported  on  all 
Schedule  Bl  submissions  should  total  the 
aggregate  amounts  reported  in  this  summary, 
A  separate  Schedule  Bl  should  be  submitted 
for  each  claim.  Claims  of  a  given  type  or 
involving  a  common  set  of  circumstances 
against  the  same  Libyan  entity  may  be 
aggregated  on  a  smgie  Schedule  Bl 
submission.  Three  copies  of  Schedule  Bl  are 
attached  to  this  pamphlet.  Additional 
photocopies  may  be  used,  if  needed.  If  claims 
art  made  for  subsidiaries,  at  least  one 
separate  Schedule  Bl  submission  must  be 
Included  for  each  subsidiary,  with  amounts 
allocated  appropriately  to  each  category  of 
claim. 


1.  Business  Claims 
a.  Loans  or  credits: 

(1)       Total        outstanding: 


(2)  Total  amount  overdue  or 

in  default 

b,  Expropnation  losses: 

(1)  Loss  of  equity,  conces- 
sions, or  going  concern 
value 

(2)  Loss  of  tangible  assets 

c  Receivables  or  other  amounts 

due  and  unpaid,, 
d   Breach  of  contract  damages  . 

e  Other  damages _ 

Subtotal  1  (Righthand  column 
amounts  only.  Do  not  in- 
clude amount  in  a.  (1)) 

2,  Personal  Claims 

a.  Expropriation  losses: 

b.  Salanes,  benefits  receivables 
or  other  items  due  and  unpaid.. 

c.  Lost  future  benefits  or  other 
contractual  claims 

d.  Personal  injury  or  other  tort 
claims 

e.  Other  damages _ 

Subtotal  2 

Total    Claims    (Subtotals    1. 

and  2. ) _... 


Part  C — Certification 
I ,  certify  that  I  am  the 


of  the 


that  I  am 


aitthoriied  to  make  this  certification,  and 
that,  to  the  best  of  my  knowledge  and  belief, 
the  statements  set  forth  in  this  report. 


BEST  COPY  AVAILABLE 
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including  any  papers  attached  hereto  or  filed 
herewith,  are  true  and  accurate,  and  that  all 
material  facts  in  connection  with  this  report 
have  been  set  forth  herein. 

Date    

Signature    

Address 


Schedule  Bl — Schedule  for  Separate 
Description  of  Claims 

EIN  or  SS.N  of  US  claimant 


This  IS  (number)  out  of  (total)  Schedule 
Bis  submitted. 

Note. — Lines  1  and  2  below  should  not  be 
completed  if  claim  reported  on  this  Schedule 
Bl  belongs  directly  to  claimant  named  in  Part 
A  Lines  1  and  2  should  be  completed  in  full  if 
claim  belongs  to  a  separate  subsidiary, 
branch,  or  office  of  claimant  named  in  Part  A. 

1.  State  name  and  address. 

Name 

Address 

2.  State  relationship  to  US.  claimant 
named  in  Part  A.  If  this  Schedule  Bl  is  for  a 
subsidiary,  state  percentage  of  direct  or 
indirect  ownership  as  of  date  o''  'oss.  indicate 
type  of  corporate  entity,  and  state  date  and 
place  of  incorporation. 

3.  Libyan  entity  against  which  claim  is 
asserted. 
Name 


d.  Personal  injury  or  other  tort  ADDRESSES:  Copies  of  Washington's 
claims _ program  revision  application  are 

e.  Other  damages available  from  8:00  a.m.  to  4:30  p.m.  at 

Subtotal  B „ the  following  addresses  for  inspection 

Total  Claim  (A.  and  B.)—  ,^^^  copying:  Washington  Department  of 

This  Schedule  Bl Ecology  (Rowesix)  4224  6th  Avenue  SE., 

BIdg.  4,  Olympia,  Washington  98504, 

8.  Describe  the  circumstances  surrounding  ^^0"^  (206)  459-^516;  U.S.  EPA 

the  loss,  including  a  description  of  the  Headquarters  Library  (PM  211  A),  401  M 

property  or  the  nature  of  the  business  which  Street,  SW.,  Washington.  DC  20460, 

is  the  subject  of  the  claim,  the  date  of  loss.  Phone:  (202)  382-5928;  U.S.  EPA  Region 

and  the  methods  used  to  value  the  property,  10  Library,  1200  Sixth  Avenue,  Seattle, 

business,  or  damages.  If  the  claim  involves  Washington  98101,  Phone:  (206)  442- 

contractual  damages,  describe  any  clauses  in  1289.  Written  comments  should  be  sent 

the  contract  referring  to  choice  of  law  or  j^  ,^6  EPA  contact  person  listed  below, 
forum  for  settling  disputes.  Indicate  whether 
documentary  evidence  is  available.  Do  not 
submit  documentary  evidence. 


|FR  Doc.  87-21761  Filed  9-17-87;  11:18  ani| 
BIU.ING  CODE  4810-2&-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  27t 
IFRL-3263-5I       ' 


AddrtLss- 


4.  State  basis  fur  belief  that  entity  is  owned 
or  controlled  by  Government  of  Libya: 

5.  If  claimant  has  filed  an  attachment  order 
or  other  judicial  procecciing  with  respect  to 
this  claim,  indicate  date  and  place. 


Final  Authorization  of  State  Hazardous 
Waste  Management  Program; 
Washington 

agency:  Environmental  Protection 

Agency,  Region  10. 

ACTION:  Immediate  final  rule;  notice  of 

compliance  schedule  to  adopt  program 

modification. 

summary:  The  State  of  Washington  has 

6  If  claimant  holds  any  property  (eg..  applied  for  final  authorization  of 

Lingib  e  property,  bank  deposits,  or  revisions  to  its  hazardous  waste 

obligations  to  Libya)  against  which  a  remedy  ^^  ,       ^    Resource 

for  this  claim,  such  as  a  setoff,  could  be  V^  ..  jr. 

asserted,  so  describe.  Conservation  and  Recovery  Act 

(RCRA).  EPA  has  reviewed 

7.  Type  and  amount  of  claim.  Washington's  application  and  has  made 

a  decision,  subject  to  public  review  and 

.   n  n\  comment,  that  their  hazardous  waste 

A  Business  Claims  .   r       n     r   i 

a  Loans  or  credits:  program  revisions  satisfy  all  of  the 

(1)        Total         outstanding:  requirements  necessary  to  qualify  for 

Tinal  authorization.  Thus,  EPA  intends  to 

1-1  Total  amount  overdue  or  approve  Washington's  hazardous  waste 

in  default program  revisions.  Washington's 

b  Expropriation  losses:  application  for  program  revision  is 

ni    Loss    of   equity,    conces-  available  for  public  review  and 

sions.     or    going    concern  comment. 

(2)'Lo^'t:rtangibie;;sets:::::::::::::::::::::::::::::::     ^^ ;« also  punishing  a  compliance 

c.  Receivables  or  other  amounts  schedule  for  Washington  to  modify  its 

jiie program  in  accordance  with  40  CFR 

d  Breach  of  contract  damages 271.21(g)  to  adopt  an  additional  Federal 

e  Other  damages program  modification. 

Subtotal        A.        (Righthand  DATES:  Final  authorization  for 

column   amounts  only.   Do  Washington  shall  be  effective  November 

not  incuoe  amount  in  a. 11)1 oo   ino^r       i         i-nA        ui-  u 

„  n  in  23, 1987  unless  EPA  pub  ishes  a  prior 

B  Personal  Claims  „    ,       in-.  •■  -.uj         ■       .u- 

a  Expropriation  losses Federal  Register  action  withdrawing  this 

b.  Salaries,  benefits,  receivables  immediate  final  rule.  All  comments  on 
or  other  items  due  and  unpaid Washington's  program  revision 

c.  Lost  future  benefits  or  other  application  must  be  received  by  the 
contractual  claims close  of  business  October  22, 1987. 


FOR  FURTHER  INFORMATION  CONTACT: 

Michael  A.  Bussell.  Mail  Stop  HW-112, 
1200  Sixth  Avenue,  Seattle,  Washington 
98101,  Phone:  (206)  442-2857. 

SUPPLEMENTARY  INFORMATION: 


A.  Background 

States  with  final  authorization  under 
section  3006(b)  of  the  Resource 
Conservation  and  Recovery  Act 
("RCRA  "  or  "the  Act"),  42  U.S.C. 
6929(b),  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to.  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program  In  addition, 
as  an  interim  measure,  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(Pub.  L.  98-616.  November  8, 1984, 
herein-after  "HSWA"),  allow  States  to 
revise  their  programs  to  become 
substantially  equivalent  instead  of 
equivalent  to  the  RCRA  requirements 
promulgated  under  HSWA  authority. 
States  exercising  the  latter  option 
receive  "interim  authorization"  for  the 
HSWA  requirements  under  section 
3006(g)  of  RCRA,  42  U.S.C.  6928(g),  and 
later  apply  for  final  authorization  for  the 
HSWA  requirements. 

Revisions  to  State  hazardous  waste 
program.s  are  necessary  when  Federal  or 
Slate  statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  State  program 
revisions  are  necessitated  by  changes  to 
EPA's  regulations  in  40  CFR  Parts  260 
through  266  and  124  and  270  through  271. 

B.  Washington 

Washington  initially  received  final 
authorization  on  January  30,  1986,  (51  FR 
3782-3783).  Today,  Washington  is 
seeking  final  authorization  for  several 
state  program  revisions,  as  necessitated 
by  changes  to  EPA's  regulations  in  40 
CFR  Parts  260  through  266  and  124  and 
270.  Specifically,  Washington  is 
requesting  approval  for  state  program 
revisions  which  incorporate  the  F'ederal 
redefinition  of  solid  waste  (50  FR  614- 
668).  revisions  to  interim  status 


UM  I 
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standards  for  hazardous  waste  landfills 
{50  FR  16044-160481.  hazardous  waste 
listings  (50  FR  42936-42943  and  53314- 
53320)  and  the  regulation  of  radioactive 
mixed  wastes  (51  FR  24504-24505). 

3006(fl — A  vai lability  of  Information 

As  part  of  their  application. 
Washington  had  sought  authorization 
for  the  RCRA  section  SOOSff) — 
availability  of  information  requirement 
(50  FR  28754).  However,  in  reviewing  the 
States  application,  EPA  determined  that 
Washington  had  not  fully  met  the 
corresponding  authorization 
requirements.  Washington  has. 
therefore,  agreed  to  postpone  seeking 
authorization  for  this  program 
component  and  will  make  the  necessary 
State  program  revision  on  the  following 
schedule: 
Prepare  proposed  reoulation 

amendments  by  8/31  /87 
File  proposed  amendments  with  the 

State  Code  Reviser  by  9/15/87 
Public  comment  penod  and  public 

hearings  completed  by  10/30/87 
Final  decision-makinq  and  adoption  of 

amendments  by  ll/3l/87 

Washington  expects  to  submit  an 
application  to  EPA  for  authorization  for 
the  section  3006(n-avai!dbtlity  of 
information  requirement  bv  December 
30,  1987. 

EPA  has  reviewed  Washington's 
application  and,  with  the  exception  of 
the  availability  of  information 
requirement  discussed  above,  had  made 
an  immediate  final  decision  that 
Washington's  hazardous  waste  program 
revisions  satisfy  all  of  the  requirements 
necessary  to  qualify  for  final 
authorization.  Accordingly.  EPA  intends 
to  grant  Washington  final  authorization 
for  these  additional  program 
modifications.  The  public  may  submit 
written  comments  on  EPA's  immediate 
final  decision  up  until  October  22, 1987. 
Copies  of  Washington's  application  for 
program  revision  are  available  for 
inspection  and  copying  at  the  locations 
indicated  in  the  "Addresses"  section  of 
this  notice. 

Approval  of  the  Washington  program 
revisions  shall  become  effective  in  60 
days,  unless  an  adverse  comment 
pertaining  to  the  State's  revision 
application  is  received  by  the  end  of  the 
comment  period.  If  an  adver.se  comment 
is  received  EPA  will  publish  either  (1)  a 
withdrawal  of  the  immediate  final 
decision  or  (21  a  notice  containing  a 
response  to  comments  which  either 
affirms  that  the  immediate  final  decision 
takes  effect  or  reverses  the  decision. 

C.  Decision 

I  conclude  that  the  Washington 
program  revisions,  discussed  above, 


meet  all  of  the  statutory  arid  regulatory 
requirements  established  by  RCRA. 
Accordingly.  Washington  is  granted 
final  authorization  to  operate  Us 
hazardous  waste  program  as  revised. 
Washington  continues  to  have 
responsibility  for  permitting  treatment, 
storage,  and  disposal  faciiines  withm  iis 
borders  and  carrying  out  other  aspects 
of  the  RCR.^  program,  subject  to  the 
limitation  of  its  revised  program 
application  and  previously  approved 
authorities.  Washington  also  continues 
to  have  primary  enforcement 
responsibilities,  although  EPA  retains 
the  right  to  conduct  inspections  under 
section  3007  of  RCRA  and  to  take 
enforcement  actions  under  section  3008, 
3013  and  7003  of  RCRA.  Washington  is 
not  authorized  by  the  Federal 
government  to  operate  the  RCRA 
program  on  Indian  lands:  this  authority 
remains  with  EPA. 

Compliance  With  Executive  Order 
12291 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Certification  Under  The  Regulatory 

Flexibility  Act 

Pursuant  to  the  provisions  of  4  U.S.C. 
605(b).  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  effectively  suspends  the 
applicability  of  certain  Federal 
regulations  in  favor  of  Washington's 
prog.'-am.  thereby  eliminating  duplicative 
requirements  for  handlers  of  hazardous 
waste  in  the  State.  It  does  not  impose 
any  new  burdens  on  small  entities.  This 
rule,  therefore,  does  not  require  a 
regulatory  flexibility  analysis. 

List  of  Subjects  in  4C  CFR  Part  271 

Administrative  practice  and 
procedure.  Confidential  business 
information,  Hazardous  materials 
transportation.  Hazardous  waste,  Indian 
lands.  Intergovernmental  relations, 
Penalties.  Repoiting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

.Authority:  This  notice  is  issued  under  the 
authonty  of  sec.  2002(a],  3006  and  7004(b)  of 
the  Solid  Waste  Disposal  Act  as  amended  42 
U.S.C.  6912(a).  6926.  6947(b). 
Robie  G.  Russell, 
Regional  A  dmimslrotor. 
Dated:  September  2,  1987. 
|FR  Doc.  87-21602  Filed  9-21-67;  8:45  am) 
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DEPARTMENT  OF  THE  IHTERfOR 
Office  of  Hearings  and  Appeals 
43  CFR  Pari  4 

Hearings  and  Appeals  Procedures: 
Correction 

agency:  Office  of  Ht^ari.igs  and 
Appeals.  Interior. 

ACTION:  Final  rule:  correction. 

summary:  This  rule  corrects 
Uepartmental  regulations  43  CFR  4.236, 
4.320.  and  4.323  in  order  to  use  the 
current  designation  of  the  Bureau  of 
Indian  Affairs  office  maintaining  the 
records  of  the  probate  of  estates  of 
decreased  Indians  for  whom  the  United 
States  held  property  in  Indian  trust  or 
restricted  status.  The  old  designation  of 
that  office  was  inadvertently  used  in  the 
final  rule  published  July  14, 1987  (52  FR 
26344). 

EFFECTIVE  DATE:  August  13,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bruce  A.  Johnson.  Deputy  Director, 
Office  of  Hearings  and  Appeals,  4015 
Wilson  Blvd..  Arlington,  'VA  22203; 
Telephone  (703)  235-3810  (not  toll  free). 

Dated:  September  15, 1987. 
Eari  Gjelde, 

C  til  ft  Operating  Officer. 
September  17, 1987. 

43  CFR  Part  4  is  correc  ted  as  follows: 
PART  4— [AMENDED] 

1.  Section  4.236(b)  is  cjrrectly  revised 
to  read  as  follows: 

§  4.236    Record. 

(b)  The  administrative  law  judge  shall 
lodge  the  original  record  with  the 
designated  Land  Titles  and  Records 
Office  in  accordance  with  25  CFR  Part 
150.  A  duplicate  copy  shall  be  lodged 
with  the  Superintendent  originating  the 
probate.  A  partial  record  may  also  be 
furnished  to  the  Superintendents  of 
other  affected  agencies.  In  those  cases 
in  which  a  hearing  transcript  has  not 
been  prepared,  the  verbatim  recording 
of  the  hearing  shall  be  retained  in  the 
office  of  the  administrative  law  judge 
issuing  the  decision  until  the  time 
allowed  for  rehearing  or  appeal  has 
expired.  In  cases  in  which  a  transcript  is 
not  prepared,  the  original  record 
returned  to  the  Land  Titles  and  Records 
Office  shall  contain  a  statement 
indicating  no  transcript  was  prepared. 

*  •  •  «  * 

2.  Section  4.320(c]  is  correctly  revised 
to  read  as  follows: 
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§  4.320     Who  may  appeal;  scope  of  review 

(c)  Action  by  administrative  law 
iiidi^v:  record  inspection.  The 
adniinistrative  law  judge,  upon  receiving 

H  c  opj  of  the  notice  of  appeal,  shall 
noiifv  the  Superintendent  concerned  to 
r-  'urn  the  duplicate  record  filed  under 

S§  4,23t)il))  and  4,241[i!!.  or  under 

;i  4  242(r),  to  the  l.,i:i!  lities  and 

Hri  o,'-(i,s  Office  (Icsun^iSed  under 

^  4.2,)(.)((i|-  The  duplu.ii't'  record  shall  be 

coiifurir.ed  to  the  original  bv  tht;  Land 

Titles  and  Records  Office  and  shall 

thfn.MitiT  be  available  for  inspection 


either  at  the  Land  Titles  and  Records 
Office  or  at  the  office  of  the 
Superintendent.  In  those  cases  in  which 
a  transcript  of  the  hearing  was  not 
prepared,  the  administrative  law  judge 
shall  have  a  transcript  prepared  which 
shall  be  forwarded  to  the  Board  within 
30  days  from  receipt  of  a  copy  of  the 
notice  of  appeal. 

3.  Section  4.323  is  correctly  revised  to 
read  as  follows: 

5  4.323     Dispos'tio.T  of  the  record 

Subsequent  to  a  decision  oi  ttie  Board, 
other  than  remands,  the  record  filed 


with  the  Board  and  all  documents  added 
during  the  appeal  proceedings,  including 
any  transcript  prepared  because  of  the 
appeal  and  the  Boards  decision,  shall 
be  forwarded  by  the  Board  to  the  Land 
Titles  and  Records  Office  designated 
under  §  4.236(b).  Upon  receipt  of  the 
record  by  the  Land  Titles  and  Records 
Office,  the  duplicate  record  required  by 
§  4.320(c)  shall  be  conformed  to  the 
original  and  forwarded  to  the 
Superintendent  concerned 

|FR  Doc.  87-21813  Filed  9-21-87;  8;45  am| 
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Federal   Register 

Vol.  52,  No.  T83 

Tuesday.  September  22,  1987 


This    section    of    the    FEDERAL    REGISTER 
contains   notices   to   the   public   of   the 
P''oposed   issuance   of   rules   and 
regulations    The   purpose   of   these    notices 
IS  to  give  interested  persons  an 
opportunity   to   participate   in   the   rule 
making   prior   to   the   adoption   of   the   final 
rules 

DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Part  250 

Oil,  Gas,  and  Sulphur  Operations  in  the 
Outer  Continental  Shelf;  Documents 
Incorporated  by  Reference;  List 
Update 

agency:  Minerals  Management  Service, 
Interior. 

ACTION:  Further  notice  of  proposed 
rulemaking. 

SUMMARY:  The  proposed  rule  would 
update  the  list  of  specific  editions  of 
documents  incorporated  by  reference  in 
§  230. 1,  Documents  J.ncorporaled  hv 
reference,  which  was  published  in  the 
Federal  Register  on  March  18.  1986  (51 
F'R  9310),  as  part  of  the  proposed 
Consolidated  Offshore  Operating  Rules 
(COOR).  This  proposal  would  eliminate 
references  or  update  references  by- 
replacing  them  with  editions  of 
documents  that  have  superseded  those 
listed  previously.  Proposed  §  250.1 
would  also  incorporate  by  reference 
additional  documents  suggested  to  the 
Minerals  Management  Service  (MMS)  as 
a  result  of  its  March  1986  request  for 
comments  on  COOR. 
DATES:  Comments  must  be  hand- 
delivered  or  postmarked  no  later  than 
October  22,  1987. 

ADDRESSES:  Written  comments  must  be 
mailed  or  hand-delivered  to  the 
Depart.ment  of  the  Interior;  Minerals 
Management  Service;  12203  Sunrise 
Valley  Drive;  Mail  Stop  646.  Room 
6All6;  Reston,  Virginia  22091;  Attention; 
Gerald  D.  Rhodes. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  D.  Rhodes,  telephone  (703)  648- 
7816  or  (FTS)  959-7816. 
SUPPLEMENTARY  INFORMATION: 

The  MMS  published  a  notice  of 
proposed  rulemaking  in  the  Federal 
Register  on  March  18,  1986  (51  FR  9316), 
which  would  consolidate  all  the  rules 
governing  oil.  gas,  and  sulphur  lease 
operations  in  the  Outer  Continental 
Shelf  (OCS)  into  one  comprehensive  set 
of  regulations.  Under  this  proposal. 


current  requirements  would  be 
comibined  into  a  revised  and 
restructured  Part  250  of  Title  30  of  the 
Code  of  Federal  Regulations.  The 
proposed  rule  was  organized  into  14 
subparts  with  each  subpart 
concentrating  on  a  specific  subject 
matter. 

The  March  18,  1986,  proposed  rule 
incorporated,  by  reference,  numerous 
documents  developed  by  various 
standard  writing  groups  which  were 
listed  in  Subpart  A  at  §  250.1, 
Documents  incorporated  by  reference. 
References  to  these  documents  are 
incorporated  at  various  locations  in  5  of 
the  14  proposed  subparts.  The  list  of 
documents  in  §  250.1  identifies  the 
edition  of  the  document  and  specifies 
where  a  copy  of  the  document  may  be 
obtained  and  where  the  document  in 
incorporated  by  reference  m  MMS 
regulation, 

During  the  time  that  has  elapsed  since 
the  preparation  of  proposed  §  250.1, 
several  of  the  documents  incorporated 
by  reference  have  been  superseded  by 
later  editions  or  other  authoritative 
documents. 

The  MMS  is  publishing  this  notice  of 
proposed  rulemaking  to  update  the 
identification  of  specific  editions  of 
documents  that  are  incorporated  by 
reference.  This  updated  provision 
includes  some  documents  which  either 
were  not  included  in  the  proposed  rule 
or  are  later  editions  of  documents  which 
were  included.  For  the  convenience  of 
the  reader,  documents  incorporated  by 
reference  in  this  document,  which  were 
not  incorporated  by  reference  in  the 
.March  18,  1985,  proposed  rule,  are 

marked  with  an  asterick ,  and 

documents  that  are  later  editions  are 
marked  with  two  astericks  ■■*•'■. 

The  specific  paragraphs  listed  in  this 
proposed  rule  refer  to  those  paragraphs 
which  incorporated  documents  by 
reference  in  the  March  18,  1986, 
proposal.  The  specific  location  where  a 
document  is  referenced  may  be  different 
in  the  final  rule  due  to  organizational 
changes  in  the  rule  which  were  made  as 
a  result  of  comments  received  in 
response  to  the  March  18,  1986. 
proposal. 

Executive  Order  12291 

Since  the  maior  purpose  of  the 
proposed  rule  is  to  reduce  or  eliminate 
unnecessary  burdens  on  lessees,  its 
implementation,  as  proposed,  is 


expected  to  reduce  lessees"  operating 
costs.  Implementation  of  the  proposed 
rule  is  not  expected  to  cause  an  increase 
in  costs  or  prices  to  consumers,  other 
industries,  or  governmental  entities  and. 
in  fact,  could  cause  a  slight  decrease  as 
cost  savings  might  be  passed  on. 

The  Department  of  the  Interior  (DOl) 
has  determined  that  this  document  does 
not  constitute  a  major  rule  under 
Executive  Order  12291;  and  therefore,  a 
Regulatory  Impact  Analysis  is  not 
required. 

Regulatory  Flexibility  Act 

Tne  DOl  has  also  determined  that  this 
document  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  because,  in  general,  the 
entities  that  engage  in  activities  offshore 
are  not  considered  small  due  to  the 
technical  complexities  and  financial 
resources  necessary  to  conduct  such 
activities. 

Paperwork  Reduction  .Xct 

The  information  collection 
requirements  contained  in  proposed  30 
CFR  Part  250  have  been  either  approved 
by  or  submitted  to  OMB  for  approval 
under  44  U.S.C,  3504[h]. 

.■\uthors 

The  principal  authors  of  this 
document  are  John  Mirabella  and  Mario 
Rivero,  Offshore  Rules  and  Operations 
Division;  MMS. 

List  of  Subjects  in  30  CFR  Part  250 

Continental  shelf.  Environmental 
impact  statements.  Environmental 
protection.  Government  contracts. 
Investigations,  Oil  and  gas  exploration. 
Penalties,  Pipelines,  Public  lands- 
mineral  resources.  Reporting  and 
recordkeeping  requirements. 

Date:  August  28,  1987, 

David  W.  Crow, 

Acting  Director  Minerals  Management 
Service. 

For  the  reasons  set  forth  in  the 
preamble.  Part  250  of  Title  30  of  the 
Code  of  Federal  Regulations  which  was 
proposed  to  be  revised  on  March  18, 
1986  (51  FR  9316),  would  be  a.mended  as 
follows; 

PART  250— {AMENDED] 

1.  The  authority  citation  for  Part  250 
continues  to  read  as  follows; 
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Authority:  Sec  204.  Pub.  L  95-372,  92  Stat. 
629  (43  L'  S.C  1331). 

2.  Section  250.1  is  revised  to  read  as 
follows: 

§250.1     Documents  incorporated  by 
reference. 

The  documents  listed  below  are 
incorporated  by  reference  as 
requirements  in  this  part.  The  Director 
of  the  Federal  Register  approved  (he 
incorporation  by  reference  of  these 
documents  on  [Insert  date  of  Federal 
Register  approval].  These  documents  are 
incorporated  as  they  exist  on  the  date  of 
the  approval,  and  a  notice  of  any  change 
in  these  documents  will  be  published  as 
a  rule  change  in  the  Federal  Register. 
Each  document  or  specific  portion 
thereof  is  incorporated  by  reference  in 
the  corresponding  sections  noted.  The 
entire  document  is  incorporated  by 
reference  unless  the  text  of  the 
corresponding  sections  calls  for 
compliance  with  specific  portions  of  the 
listed  documents.  In  each  instance,  the 
applicable  document  is  the  specific 
edition  and/or  its  supplement  which  is 
cited  in  this  section.  In  accordance  with 
§  250.3,  Performance  requirements,  the 
lessee  may  comply  with  a  later  edition 
of  a  specific  docum,cnt  incorporated  by 
reference,  provided  the  lessee  can 
demonstrate  that  compliance  with  the 
later  edition  provides  a  degree  of 
protection,  safety,  or  performance  equal 
to  or  better  than  that  which  would  be 
achieved  by  compliance  with  the  listed 
edition  and  provided  the  lessee  obtains 
prior  written  approval  of  the  Regional  or 
District  Supervisor,  as  appropriate,  for 
such  alternative  compliance.  The  list 
includes  the  name  and  address  of  at 
least  one  organization  from  which  the 
document  may  be  purchased.  In  order  to 
facilitate  correlation  of  the  text  of  the 
corresponding  sections  with  the  list  of 
documents  incorporated  by  reference, 
the  documents  are  listed  in 
alphanumerical  order. 

(a)  American  Concrete  Institute  (AC!) 
Document.  The  ACl  documents  listed  in 
this  paragraph  may  be  purchased  from 
the  American  Concrete  Institute,  P.O. 
Box  19150.  Detroit,  Michigan  48219-0150 

.ACI  Standard  318-83.  Building  Code 
Requirements  for  Reinforced  Concrete,  plus 
Supplement  and  Commentary,  1983. 
Incorpyorated  bv  Reference  al:  §  250.138 
(b)(4)ii),(bnb)|;).  (b)(7),  (b)|8)(i),  (b)(9). 
(b)(10).  (C)l3)(li).  (d)(l)(v).  ld|(5),  (d)(6),  (d)(7), 
(d)(8).  (d;i9).(e!ll)(i).  and  (■)(2)(i). 

*AC1  Standard  357-R-84  Guide  for  the 
Design  and  Construction  of  Fixed  Offshore 
Concrete  Structures,  1984.  Incorporated  by 
Reference  at;  §§  250.130  and  250.138. 

(b)  American  Institute  of  Steel 
Cunstruction  (AISCj  Document. 


The  AISC  document  listed  in  this 
paragraph  may  be  purchased  from  the 
American  Institute  of  Steel 
Construction,  Inc..  P.O.  Box  4588, 
Chicago.  lUinoU  60680. 

AISC  Standard  S326.  Specirication  for  the 
Design,  Fatwication.  and  Erection  of 
Structural  Steel  for  BuiWings.  1978  Edition, 
Incorporated  bv  Reference  at: 
S  250.137(b)(l)i"ii).  (c)(4)(ii),  and  {c){4)(viij. 

(c)  American  National  Standards 
Institute/ American  Society  of 
Mechanical  Engineers  (ANSI/ASME) 
Documents.  The  ANSI/ASME 
documents  listed  in  this  paragraph  may 
be  purchased  from  the  American 
National  Standards  Institute,  Attention: 
Sales  Department,  1430  Broadway,  New 
York,  New  York  10018,  and  from  the 
American  Society  of  Mechanical 
Engineers,  United  Engineering  Center, 
345  East  47th  Street,  New  York,  New 
York  10017. 

ANSI/ASME  Builer  and  Pressure  Vessel 
Code,  Section  I,  Power  Boilers,  1983  Edition. 
Incorporated  by  Reference  at:  i  250.123fb)(l). 

ANSI/ASME  Boiler  and  Pressure  Vessel 
Code,  Section  IV.  Heating  Boilers,  1983 
Edition,  Incorporated  by  Reference  at: 
§  250.123(b)(1). 

ANSI/ASME  Boiler  and  Pressure  Vessel 
Code,  Section  VUI,  Pressure  Vessels,  1983 
Edition.  Incorporated  by  Reference  at: 
§  250.123(b)(1). 

•ANSI/ASME  B  31.8-1986,  Gas 
Transmission  and  Distribution  Piping 
Systems,  Incorporated  by  Reference  at: 
§  2.50.152  (a)  and  (b). 

ANSI/ASME  SPPE-l-19e5,  Quality 
Assurance  and  GertiPicaUon  of  Safety  and 
Pollution  Prevention  Equipment  Used  in 
Offshore  Oil  and  Gas  Operations. 
Incorporated  by  Reference  at:  §§  250.121(b) 
and  250.126. 

•ANSI  B  16.5-1981.  Pipe  Flanges  and 
Flanged  Fittings,  Incorporated  by  Reference 
at:  §§  250.150(a)  end  250.152(d) 

ANSI  Z8B.2-19B0,  Practices  for  Respiratory 
Protection,  Incorporated  by  Reference  at 
§  250.67(h)(2)(iv)  and  (6)(i). 

(d]  American  Petroleum  Institute 
(API J  Documents.  The  API  documents 
listed  in  this  paragraph  may  be 
purchased  from  the  American  Petroleum 
Institute,  Production  Department,  211  N. 
Ervay,  Suite  1700,  Dallas,  Texas  75201, 
or  American  Petroleum  Institute,  1220  L 
Street,  NW.,  Washington.  DC  20005, 

"API  RP  2A  Recommended  Practice  for 
Planning,  Designing,  and  Constructing  Fixed 
Offshore  Platfortns,  Seventeenth  Edition, 
April  1,  1987.  API  Stock  No.  811-00200, 
Incorporated  by  Reference  at;  §  250.130. 

API  RP  2D.  Recommended  Practice  for 
Operation  and  Maintenance  of  Offshore 
Cranes,  Second  Edition,  lure  20. 1984,  AP! 
Stock  No.  811-00500,  Incorporated  by 
Reference  at:  §  250.51(g). 

"API  RP  T-2,  Recommended  Practice  for 
Qualification  Programs  for  Offshore 
Production  Personnel  Who  Work  with  Anti- 


Pollution  Safety  Devices,  Revised  October 
1975,  API  Stock  No.  811-13710,  Incorporated 
by  Reference  at:  §  250.125  (a)  and  (c). 

'API  Spec  6A,  Specification  for  Wellhead 
Equipment.  Fifteenth  Edition.  April  1986.  with 
Supplement  1.  December  1986.  API  Slock  No. 
811-0310a  Incorporated  by  Reference  at: 
§  250.152(c). 

*API  Spec  6D.  Specification  for  Pipeline 
Valves.  End  Closures.  Connectors  and 
Swivels.  ETighteenth  Edition.  January  1982. 
with  Supplement  3,  July  1985.  API  Stock  No. 
811-0320a  Incorporated  by  Reference  at: 
§  250.1,52[c). 

*API  Spec  14A.  Specification  for 
Subsurface  Safety  Valve  Equipment.  Si.xth 
Edition.  April  30. 1984,  with  Supplement  2, 
June  1986.  Incorporated  by  Reference  at: 
§  250.121(b). 

"API  RP  14B.  Recommended  Practice  for 
Deugn.  installation,  and  Operation  of 
Subsurface  Safety  Valve  Systems,  Second 
Edition.  November  1981.  with  Supplement  3, 
June  1986,  Incorporated  by  Reference  at: 
§§  250.121(e)(4)  and  250.124(a](l){i). 

'  *  API  RP  14C.  Recommended  Practice  for 
Analysis.  Design,  Installation  and  Testing  of 
Basic  Surface  Safety  Systems  on  Offshore 
Production  Platforms,  Fourth  Edition. 
September  1986,  API  Stock  .No.  811-07180, 
Incorporated  by  Reference  at:  §§  250.122  (b) 
and  (e){2);  25ai23(b)  (2)(i),  (4),  (5)(i),  (7),  and 
{9)(v);  250.124  (a)  and  (al(5):  and  250.152(e). 

'API  Spec  14D,  Specification  for  Wellhead 
Surface  Safety  Valves  and  Underwater 
Safety  Valves  for  Offshore  Service,  Sixth 
Edition.  April  1964,  API  Stock  No.  811-07183, 
Incorporated  by  Reference  at:  not  yet 
decided. 

API  FU^  14E  Recommended  Practice  for 
Design  and  Installation  of  Offshore 
Production  Platform  Piping  Systems.  Fourth 
Edition,  April  1964,  API  Stock  No.  811-07185. 
Incorporated  by  Reference  at:  §  250.122(e)(3). 

"API  RP  14F,  Recommended  Practice  for 
Design  and  Installation  of  Electrical  Systems 
for  Offshore  Production  Platforms.  Second 
Edition.  July  1985,  API  Stock  No.  811-07190, 
Incorporated  by  Reference  at:  §§  250.53(c) 
and  250.123(b)(9)(v). 

"'API  RP  14G.  Recommended  Practice  for 
Fire  prevention  and  Control  on  Open  Type 
Offshore  Production  Platforms.  Second 
Edition.  May  1986,  API  Stock  No.  811-07194. 
Incorporated  by  Reference  at:  §  250.123(b)  (8) 
and(9)(v). 

'API  RP  14H,  Recommended  Practice  for 
Use  of  Surface  Safety  Values  and 
Underwater  Safety  Values  Offshore,  Second 
Edition,  April  1984,  Incorporated  by 
Reference  at:  §  250.122(d). 

•API  RP  500B.  Recommended  Practice  for 
Classification  of  Areas  for  Electrical 
Installations  at  Drilling  Rigs  and  Production 
Facilities  on  Land  and  on  Marine  Fixed  and 
Mobile  Platforms.  Second  Edition.  July  1973, 
and  Supplement  2.  May  1961.  API  Stock  No. 
811-06000,  Incorporated  by  Reference  at; 
§§  25D.53(b).  25ai22(e|(4).'and 
250.123(b)(9){i). 

API  Standard  2545,  USA  Standard  Method 
of  Gaging  Petroleuin  and  Petroleum  Products, 
October  1965.  also  ANSl/ASTM  D  1065.  API 
Stock  No.  852-25450.  Incorporated  by 
Reference  at:  |  250.iao[fl(2)(ii)(B). 
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API  Standard  2550.  Method  for 
Measurement  and  Calibration  of  Upright 
Cvlindrical  Tanks.  October  1965.  also  ANSI/ 
ASTM  D  1220,  API  Stock  No.  852-25500, 
Incorporated  by  Reference  at: 
§  250.180(f](2)(Ji)(A). 

API  Standard  2551.  Method  for 
Measureinent  and  Calibration  of  Horizontal 
Tanks.  First  Edition.  1965.  also  ANSI/ASTM 
D  1410.  API  Stock  No.  852-25510, 
Incorporated  bv  Reference  at: 
§  250.180(ni2)(ii)(A). 

API  Standard  2552,  Measurement  and 
C  liibration  of  Spheres  and  Spheroids.  First 
Edition,  1966,  also  ANSl/AST.M  D  1408,  API 
Stock  No.  852-25520,  Incorporated  hy 
Reference  at:  §  250.180(n(2)(ii)(A). 

API  Standard  2555.  Method  for  Liquid 
Calibration  of  Tanks.  First  Edition. 
September  1966.  also  ANSI/ASTM  D  1406-65. 
API  Stock  No.  852-25550.  Incorporated  by 
R"ference  at:  §  250.180(f)f2). 

API  RP  2556,  Recommended  Practice  for 
C  orrecting  Gage  Tables  for  Incrustation.  First 
Edition.  August  1968,  API  Stock  No.  852- 
2"560.  Incorporated  bv  Reference  at: 
5  250.180(f)(2). 

The  following  chapter  and  section  citations 
refer  to  the  API  Manual  of  Petroleum 
Measurement  Standards: 

'Chapter  4.  Proving  Systems.  First  Edition. 
May  19-8  also  ANSI/API  MPMS  4-19-8.  API 
S'ock  No.  852-30080,  Incorporated  by 
Reference  at:  §  250.18O(c)i6). 

"Chapter  5.1,  Foreward,  General 
Considerations,  and  Scope  of  Melerir.g,  F'rst 
F.lition.  November  1976.  also  ANSI/API 
MPMS  5.1-1976.  API  Stock  No.  852-30101. 
Inco'porated  by  Reference  at:  §  250  180(c,)(6). 

'Chapter  5.2.  Measurement  of  Liquid 
Hydrocarbons  by  Displacement  Meter 
Systems.  First  Edition,  lanuary  1977.  also 
ANSI /API  MPMS  5.2-19-7,  .^PI  Stock  No. 
852-30102  Incorporated  bv  Reference  at: 
§  250  180(c)(6], 

'Chapter  5.3.  Turbine  Meters.  First  Edition, 
|uly  1976.  API  Stock  No.  852-30103. 
Incorporated  b\  Reference  at:  §  25C  180((,)(6). 

'Chapter  5.4,  instrumentation  or  Accessory 
Equipment  for  Liquid  Hydrocarbon  Metering 
Systems.  First  Edition.  ju!v  1976.  also  A.NSI/ 
API  MPMS  5.4-1976.  API  Stock  No.  852- 
30104  Incorporated  by  Reference  at: 
§  250.180(c)(6). 

'Chapter  5.5.  Fidelity  and  Security  of  Flow 
Measurement  F*iilsed-D.ita  Transmission 
Systems.  First  Edition,  [une  1982.  API  Stock 
No.  852-30105.  Incorporated  by  Reference  at: 
§  250.1801  c|(6). 

'Chapter  6.1.  LACT  Svstems.  First  Edition, 
February  1981.  also  ANSI/API  MPMS  b.l- 
1981.  API  Stock  .No.  852-30121.  Incorporated 
by  Reference  at:  §  250.180!c)(6). 

'Chapter  6.6.  Pipeline  Metering  Systems. 
First  Edition.  August  1981.  also  ANSI/API 
MPMS  6.6-1981.  API  Stock  No.  852-30126, 
Incorporated  by  Reference  at:  i  250  18eHc)(6). 

"Chapter  6.7.  Metering  Viscous 
Hydrocarbons.  First  Edition.  January  1981. 
also  ANSI/ API  MPMS  6.7-1981.  APl' Stock 
No  852-30127.  Incorporated  by  Reference  at: 
5  250  180(c)(6). 

"Chapter  7,2.  Dynamic  Temperature 
Determination.  First  Edition.  |une  1985  ,^P1 
Stock  No.  852-30142.  Incorporated  by 
Reference  at:  S  230.180(c)(6). 


•Chapter  7.3.  Static  Temperature 
Determination  Using  Portable  Electronic 
Themometers.  First  Edition.  June  1985, 
Incorporated  by  Reference  at   |  250.180(c)(6). 

Chapter  B,l.  Manual  Sampling  oi  Petroleum 
and  Petroleum  Products.  First  Edition. 
October  1981,  also  A.NSl  ASTM  D  4057,  API 
Stock  No-  852-30161,  Incorporated  by 
Reference  at:  5  250.180(c](6){ii)(.\)  and 
(0(2)1. i)!C). 

Chapter  8.2.  Automatic  Sampling  of 
Petroleum  and  Petroleum  Products,  First 
Edition.  April  1983.  also  A.NSl;  ASTM  D  4177. 
API  Stock  .No.  852-30162,  Incorporated  by 
Reference  at:  §  250.180(c)[6)(!i)(Aj  and 
(n(2|(ii)(C). 

Chapter  9  1.  Hydrometer  Test  Method  for 
Density .  Relative  Density  (Specific  Gravity), 
or  API  Gravity  of  Crude  Petroleum  and  Liquid 
Petroleum  Products,  First  Edition.  lune  1981. 
also  ANSI  ASTM  D  1298.  API  Stock  No.  852- 
30181.  Incorporated  bv  Reference  at: 
§  250.180[c)(6)(ii)(B)  and  !f){2j(ii)(D). 

Chapter  9  2.  Pressure  Hydrometer  Test 
Method  for  Density  or  Relative  Density,  First 
Edition,  April  1982.  .API  Stock  .No.  852-30182, 
Incorporated  by  Reference  at: 
§  250  180(c)(6)(ii)(B)  and  (f)(2)(ii)(D). 

Chapter  10.1.  Determination  of  Sediment  in 
Crude  Oils  cind  Fuel  Oils  by  the  Extraction 
Method.  First  Edition.  April  1981.  also  ANSI/ 
ASTM  D  473.  API  Stock  No.  852-30201, 
Incorporated  bv  Reference  at: 
§  250.180(c)(6)(ii)(C)  and  lf)(2)(ii){E). 

Chapter  10.2.  Determination  of  Water  in 
Crude  Oil  by  Distillation.  First  Edition.  April 
1981.  also  ANSI/ASTM  D  4006.  API  Stock  No. 
852-30202.  Incorporated  bv  Reference  at: 
§  250.l80(cl(6)(iillC)  and  (f)(:)(ii)(E). 

Chapter  10.3.  Determination  of  Water  and 
Sediment  in  Crude  Oil  by  the  Centrifuge 
Method  (Laboratory'  Procedure).  First  Edition. 
April  1981.  also  ANSI/ASTM  D  4007,  API 
Stock  No.  852-30203.  Incorporated  by 
Reference  at:  §  250  18U(c)(6)(ii)(C)  and 
(n(2)(ii)(E). 

Chapter  10.4.  (Publ  2542),  Methods  of  Test 
for  Water  and  Sediment  in  Crude  Oils, 
October  1970.  also  ANSI/ASTM  D  96/68,  API 
Stock  No.  825-30204.  Incorporated  by 
Reference  at:  §  250.180(c)(6)(ii)(C)  and 
(f)(2|(ii)(E). 

Chapter  11.1.  Volume  I,  August  1980.  Table 
hA — Generalized  Crude  Oils  Correction  of 
Observed  API  Gravity  to  API  Gravity  at  60 
°F,  and  Table  6A — Generalized  Crude  Oils. 
Correction  of  Volume  to  60  "F  Against  API 
Gravity  at  GO  "F.  API  Stock  No.  852-27000. 
Incorporated  by  Reference  at: 
§  250.180(c)(6)(ii)(D).  (d)(3)[v)(B).  and 
(n(2)(ii)(F). 

"  Chapter  11.2.1.  Compressibility  Factors 
for  Hvdrocarbons:  0-90'  API  Gravity  Range. 
First  Edition.  August  1984.  API  Stock  No.  852- 
27300.  Incorporated  by  Reference  at: 
I  250  180(c)|6). 

■  Chapter  11.2.2.  Compressibility  Factors 
for  Hydrocarbons:  0.350-637  Relative  Density 
(60  °F/60  "F)  and  »  50'F  to  140'F  Metering 
Temperature.  Second  Edition.  October  1986. 
also  GPA  8286-86  API.  Stock  No.  852-27307. 
Incorporated  by  Reference  at:  i  250.180(c)(6). 

•  Chapter  11.2.3.  Water  Calibration  of 
V  olumelric  Provers.  First  Edition.  1984.  API 
Slock  No.  852-27310.  Incorporated  by 
Reference  at:  §  250.180(c)(6l 


Chapter  12.2.  Calculation  of  Liquid 
Petroleum  Qu.intities  Measured  by  Turbine 
or  Displacement  Meters.  First  Edition. 
Septembpr  1981,  also  ,^NSI/API  MPMS  12.2— 
1981.  API  Stock  No  852-30302.  Incorporated 
by  Reference  at:  }  250  180(d)(3)(v)(C). 

Chapter  14.3  Orifice  Metering  of  Natural 
Gas  and  other  Related  Hydrocarbon  Fluids. 
Second  Edition.  September  1985.  also  ANSI/ 
API  2530,  API  Stock  No.  852-30343. 
Incorporated  by  Reference  at:  §  250.181(d)(1). 

Chapter  14.5.  Calculation  of  Gross  Heating 
Value.  Specific  Gravity,  and  Compressibility 
of  Natural  Gas  Mixtures  from  Compositional 
Ana'vsis  januarv  1981.  also  AG.^  2172  and 
ANSI/AP!  MPMS  14.5-1981.  API  Stock  No. 
852-30345.  Incorporated  by  Reference  at: 
1250.181(d)(1). 

Chapter  14.6  Installing  and  Proving  Density 
Meters.  September  1979.  API  Stock  .No.  652- 
30346.  Incorporated  by  Reference  at: 
§  250.181(d)(1). 

'  Chapter  14.8.  Liquefied  Petroleum  Gas 
Measurements.  February  1983.  API  Stock  No. 
852-30348.  Incorporated  by  Reference  at: 
5  250.181(d). 

(e)  American  Society  for  Testing  and 
Materials  (ASTM)  Documents.  The 
ASTM  documents  listed  below  may  be 
purchased  from  the  American  Society 
for  Testing  and  Materials.  1916  Race 
Street,  Philadelphia.  Pennsylvania 
19103-1187. 

"  ASTM  Standard  C33-86.  Specification 
for  Concrete  Aggregates  1986.  Incorporated 
by  Reference  at:  §  250  138(b)(4)(i). 

"  ASTM  Standard  C94-86e.  Specification 
for  Ready-Mixed  Concrete.  1986. 
Incorporated  by  Reference  at: 
§  250.138(e)(2)(i). 

"  ASTM  Standard  C150-86.  Specification 
for  Portland  Cement.  1986.  Incorporated  by 
Reference  at:  §  250.]38(b)(2)(i). 

•'  -ASTM  Standard  330-87.  Specification 
for  Lighweight  Aggregates  for  Structural 
Concrete.  1987.  Incorporated  by  Reference  at: 
§  250.138(b)(4)(i). 

"  .ASTM  Standard  C595-86.  Specification 
for  Blended  Hydraulic  Cements.  1986 
Incorporated  by  Reference  at: 
5  250.138(b)(2)(i) 

(f)  American  Welding  Society  (A  WS) 
Documents.  The  AWS  documents  listed 
in  this  paragraph  may  be  purchased 
form  the  American  Welding  Society, 
P.O.  Box  351040,  Miami,  Florida  33135. 

••  D1.-88,  Structural  Welding  Code— Steel, 
1986.  Incorporated  bv  Reference  at: 
§  250.137(b)(l)(i). 

Dl.4-79.  Structural  Welding  Code- 
Reinforcing  Steel.  1979.  Incorporated  by 
Reference  at:  §  250.138(e)13)(ii). 

(g)  National  Association  of  Corrosion 
Engineers  (NACEI  Documents.  The 
NACE  documents  listed  in  this 
paragraph  may  be  purchased  from  the 
National  .Association  of  Corrosion 
Engineers.  P.O.  Box  218340.  Houston, 
Texas  77218. 

NACE  Standard  MR-01-75.  Material 
Requirement.  Sulfide  Stress  Cracking 
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Resistdnl  Metallic  Material  for  Oil  Field 
Eqiiipmenl  (1984  Revision).  Supplement  1 
issued  January  1985.  Supplement  2  issued 
February  1985.  Supplement  3  issued  March 
1^85.  Supplement  4  issued  May  1985, 
Supplement  5  issued  July  1985^  Supplemenl  6 
issued  August  1985.  Supplement  7  issued 
February  1986,  and  Supplement  8  issued 
September  1986.  Incorporated  bv  Reference 
at:  §  250  67  (1)(1),  |1(I2),  |1H31.  and  11)16). 

NACE  Standard  RP-01-76  |1983  Revision). 
Recommended  Practice.  Corrosion  Control  of 
Steel,  Fixed  OfTshore  Platforms  Associated 
with  Petroleum  Production  Incorporated  by 
Reference  at:  §  2,50,13~fd) 

|FR  Doc.  87-21674  Filed  9-21-8".  8:45  am] 

BILUNG  COOE  43W-MR-M 


DEPARTMENT  OF  THE  TREASURY 
31  CFR  Part  103 

Reporting  Requirements  of  United 
States  Postal  Service 

agency:  Departmental  Offices. 

Treasun,'. 

action:  Notice  of  proposed  njlemaking. 

SUMUARY:  Treasurv'  is  proposing  to 

place  the  United  States  Po.stal  Service 
under  the  reporting  requirements  of  the 
Bank  Secrecy  Act  with  respect  to  cash 
purchases  of  postal  money  orders 
exceeding  SlO.OOO.  in  response  to  the 
problem  of  drug  money  laundering 
through  the  purchase  of  postal  money 
orders. 

DATES:  Deadline  for  cominents:  October 

22,  1987. 

ADDRESSES:  Send  commen's  to: 

Jonathan  ].  Rusch.  Director.  Office  of 
Financial  Enforcement.  Office  of  the 
Assistant  Secretary  (Enforcement). 
Department  of  the  Treasury.  Room  4320. 
15(X)  Pennsylvania  Avenue  N'W'., 
Washington.  DC  20220, 

FOR  FURTHER  INFORMATION  CONTACT: 

lonathan  {.  Rusch,  Director,  Office  of 
Financial  Elnforcement.  Office  of  the 
Assistant  Secretary  (EnforceraentJ, 
Department  of  the  Treasury.  Room  4320. 
1500  Pennsylvania  Avenue  NW.. 
Washington.  DC  20220,  (202)  566-8022. 
SUPPLEMENTARY  INFORMATION:  The 

Bank  Secrecy  Act.  Pub,  L.  .\'o.  91-508.  as 
amended  (codified  at  31  USC,  5311- 
5324,  12  L'  S  C,  1829lj.  and  12  U.SC. 
1951-195',)|,  empowers  the  Secretary  of 
the  Treasury  to  require  "financial 
institutions,"  as  defined  in  31  U.S.C. 
3312.  to  keep  records  and  file  reports 
that  the  Secretary  of  the  Treasury 
determines  have  a  high  degree  of 
usefulness  in  crtirunal,  tax.  or  regulatory 
matters.  See  31  U.S.C.  5311.  The 
Secretary  shall  prescribe  by  regulation 
which  "Tmancial  institutions"  described 


in  section  5312  will  be  required  to  report 
on  their  cash  transactions. 

Section  1362(a|  of  the  Anti-Drug 
.-\buse  Act  of  1986.  Pub.  L.  99-570 
(October  27, 1986).  amended  31  U.S.C. 
5312  to  include  the  Postal  Service  in  the 
definition  of  "financial  institutions" 
under  the  Bank  Secrecy  Act.  This 
measure  followed  testimony  before  the 
House  Committee  on  Banking,  Finance 
and  Urban  Affairs  by  a  "smurf,"  or  drug 
money  launderer.  who  testified  that  he 
had  successfuHy  laundered  money  by 
converting  the  cash  proceeds  of  drug 
sales  into  Postal  money  orders  in  Miami, 
Florida.  The  money  launderer  had  taken 
advantage  of  the  fact  that  a  postal 
customer  could  buy  an  unlimited 
number  of  money  orders  at  one  time  and 
that  the  Postal  Service  was  not  required 
to  report  cash  transactions  over  SlO.OOO 
to  Treasury  unrier  the  Bank  Secrecy  Act, 
as  are  banks  and  other  specified 
financial  institutions. 

At  the  same  time  this  problem  was 
being  consideiijd  by  Congress,  the 
Department  of  the  Treasury,  through  the 
Criminal  Investigation  Division  of  the 
Internal  Revenue  Service,  concluded 
that  the  practice  of  drug  money 
laundering  through  postal  money  orders 
was  not  confiaed  to  Miami.  After  review 
of  the  situation  and  discussions  between 
Treasury  and  the  Postal  Service,  the 
Postal  Service  has  proposed  to  limit  to 
$10,000  the  amount  of  postal  money 
orders  any  customer  may  purchase 
during  one  day.  See  52  FR  27992,  July  27, 
1987.  While  Treasury  commends  this 
action.  Treasury  has  determined  this 
voluntary  measure  on  the  part  of  the 
Postal  Service  does  not  obviate  the  need 
for  Treasury  to  designate  the  Postal 
Service  as  a  financial  institution  subject 
to  the  requirements  of  the  Bank  Secrecy 
Act.  For  example,  in  order  to  prosecute 
a  money  launderer  under  section  5324  of 
Title  31.  United  States  Code,  which 
prohibits  "structuring"  of  transactions  to 
avoid  a  reporting  requirement  under  Lbe 
Bank  Secrecy  Act.  the  financial 
institution  through  which  a  money 
launderer  structures  transactions  must 
itself  be  subject  to  Bank  Secrecy  Act 
reporting. 

Therefore,  Treasury  proposes  to  put 
the  United  States  Postal  Service  under 
the  reporting  requirements  of  the  Bank 
Secrecy  Act  and  its  implementing 
regulations.  This  would  be  accomplished 
by  including  the  U.S.  Postal  Service 
withm  the  definition  of  "financial 
institution"  m  31  CFR  103.11.  and  by 
adding  a  new  paragraph  in  §  103.22(a)  to 
require  that  thre  Postal  Service  file  a 
report  of  each  cash  purchase  of  money 
orders  in  excess  of  SlO.OOO.  MuUiple 
cash  purchases  totaling  more  than 
SlO.OOO  shall  be  treated  as  a  siagle 


transaction  if  the  Postal  Service  has 
knowledge  that  they  are  by  or  on  behalf 
of  any  person  dunng  any  one  day, 
"Knowledge,"  as  used  in  the  proposal, 
clearly  includes  the  concept  of  "willful 
blindness"  as  well.  See  United  States  v. 
feivell.  532  F.2d  697  (9th  Cir.),  cert, 
denied  426  U.S.  951  (1976).  This  concept 
applies  to  a  person  who  has  deliberately 
avoided  positive  knowledge;  that  is.  "if 
a  person  has  his  suspicion  aroused  but 
then  deliberately  omits  to  make  further 
inquiries,  because  he  wishes  to  remain 
in  ignorance,  he  is  deemed  to  have 
knowledge."  Jewell  at  700. 

Executive  Order  12291 

This  proposed  rule,  if  adopted,  would 
not  be  a  major  rule  for  purpwjses  of 
Executive  Order  12291.  It  is  not 
anticipated  to  have  an  annual  effect  on 
the  economy  of  $100  million  or  more.  It 
will  not  result  in  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  state,  or  local 
government  agencies,  or  geographic 
regions.  It  will  not  have  any  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  foreign  markets.  A 
Regulatory  Impact  Analysis  therefore  is 
not  required.  j 

Regulatory  Flexibility  Act 

It  is  hereby  certified  under  section 
605(b)  of  the  Regulatory  Flexibility  Act 
5  U.S.C.  601.  et  seq.,  that  this  rule,  if 
adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Drafting  Infonnation 

The  principal  author  of  this  document 
is  the  Office  of  the  Assistant  General 
Counsel  (Enforcement).  However, 
personnel  from  other  offices  participated 
in  its  development. 

Commenls 

Treasury  requests  comments  from  all 
interested  persons  concerning  the 
proposed  amendments.  All  comments 
received  before  the  closing  date  will  be 
carefully  considered.  Comments 
received  after  the  closing  date  and  too 
late  for  consideration  will  be  treated  as 
possible  suggestions  for  future  action. 
The  Treasury  Department  will  not 
recognize  any  materials  or  comments, 
includmg  the  name  of  any  person 
submitting  comments,  as  conndential. 
Any  material  not  intended  to  be 
disclosed  to  the  public  should  not  be 
included  in  the  comments.  All  comments 
submitted  will  be  available  for  public 
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inspection  during  the  hours  that  the 
Treasury  Library  is  open  to  the  public. 
The  Treasury  Library  is  located  in  Room 
5030, 1500  Pennsylvania  Avenue.  NW.. 
Washington,  DC.  Appointments  must  be 
made  to  view  the  comments.  Persons 
wishing  to  view  the  comments 
submitted  should  contact  the  Office  of 
Financial  Enforcement  at  the  number 
listed  above. 

List  of  Subjects  in  31  CFR  Part  103 

Authority  delegations  (Government 
agencies),  Banks.  Banking.  Currency, 
Foreign  banking.  Investigations,  Law 
enforcement.  Reporting  and 
recordkeeping  requirements,  Taxes. 

Proposed  Amendment 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  Part  103  is  proposed 
to  be  amended  as  set  forth  below: 

PART  103— FINANCIAL 
RECORDKEEPING  AND  REPORTING 
OF  CURRENCY  AND  FOREIGN 
TRANSACTIONS 

1.  The  authority  citation  for  Part  103 
would  continue  to  read  as  follows; 

Authority:  Pub.  L.  91-508.  Title  1.  84  Stat. 
1114  (12  U.S.C.  1829b  and  1951-1959):  and  the 
Currency  and  Foreign  Transactions  Reporting 
Act.  Pub.  L  91-508,  Title  II.  84  Slat.  1118.  as 
amended  (31  U.S.C.  5311-5324). 

2.  It  is  proposed  to  amend  §  103.11  by 
adding  a  new  paragraph  (g)(9)  to  read  as 
follows: 

§  103.1 1     Meaning  of  terms. 

«         •         •         «         * 

[g]  Financial  Institution.  '   *  ' 

(9)  The  United  States  Postal  Service 

with  respect  to  the  sale  of  money  orders. 

•         ♦         *         •         • 

3.  It  is  proposed  to  further  amend 
§  103.11  by  adding  at  the  end  the 
following  paragraph  (r): 

§  103.1 1     Meaning  of  terms. 

«  «  *  *  « 

(r)  Postal  Sen-ice.  The  United  States 
Postal  Service. 

4.  It  is  proposed  to  revise  the  first 
sentence  of  §  103.22(a)(1)  as  follows: 

§  103.22    Reports  of  currency  transactions. 

(a)(1)  Each  financial  institution  other 
than  a  casino  or  the  Postal  Service  shall 
file  a  report  of  each  deposit, 
wihthdrawal,  exchange  of  currency  or 
other  payment  or  transfer,  by,  through. 


or  to  such  financial  institution  which 
involves  a  transaction  in  currency  of 
more  than  SlO.OOO.  *   *   * 


5.  It  is  proposed  to  further  amend 
§  103.22(a)  by  redesignating  paragraph 
(a)(3)  as  paragraph  (a)(4)  and  adding  a 
new  paragraph  (a)(3)  to  read  as  follows: 

§  103.22    Reports  of  Currency  transactions. 

(a)  •   •   • 

(3)  The  Postal  Service  shall  file  a 
report  of  each  cash  purchase  of  postal 
money  orders  in  excess  of  SlO.OOO. 
Multiple  cash  purchases  totalling  more 
than  SlO.OOO  shall  be  treated  as  a  smgle 
transaction  if  the  Postal  Service  has 
knowledge  that  they  are  by  or  on  behalf 
of  any  person  during  any  one  day. 
*         «         *         *         • 

Dated:  .^aBust  13  1987. 
Francis  A.  Keating  II, 
Assistant  Secreatary  (Enforcement). 
|FR  Doc.  87-21754  Filed  9-21-8-;  8  45  am] 
BILUNG  CODE  4810-2&-W 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  20 

Availability  of  Draft  Supplemental 
Envlronnnental  Impact  Statement  for 
Issuance  of  Annual  Regulations 
Permitting  Sport  Hunting  of  Migratory 
Birds 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  advises  the  public 
that  a  Draft  Supplemental 
Environmental  Impact  Statement  for  the 
Issuance  of  Annual  Regulations 
Permitting  the  Sport  Hunting  of 
Migratorv-  Birds  (SEIS  87)  is  available 
for  public  review.  Comments  and 
suggestions  are  requested. 

FOR  FURTHER  INFORMATION  CONTACT 

Dr.  Rollin  D.  Sparrowe,  Chief.  Office  of 
Migratory  Bird  .Management,  U.S.  Fish 
and  Wildlife  Service.  Departm.ent  of  the 
Interior.  Washington.  DC  20240,  (202- 
254-3207). 

ADDRESSES:  Copies  of  the  Draft 
Statement  can  be  obtained  bv  writing  to 

Director  (FWS/MB.MO).  U.S.'Fish  and 
Wildlife  Service.  Washington.  DC  20240. 


or  by  \isiting  the  Office  of  Migratory 
Bird  Manapemen!.  U.S.  Fish  and 
Wildlife  Service,  Room  536  Matomic 
Building.  1717  H  Street  NW., 
Washington.  DC  20240.  Written 
comments  can  be  sent  to  the  same 
address.  Comments  may  be  presented  in 
person  at  public  hearings  to  be  held  at: 
Washington.  DC.  the  Department  of  the 
Interior  Auditorium.  18th  and  C  Streets 
NW.,  on  November  19.  198".  9.00  a.m. 
(contact  John  Tautm  (202-254-3207)  for 
details);  St,  Louis.  Missouri,  the  Stouffer 
Concourse  Hotel.  9801  .Natural  Bridge 
Road,  on  November  19,  1987,  7:00  p.m. 
(contact  Stephen  Lewis  (612-725-3313) 
for  details):  Lakewood.  Colorado,  the 
Sheraton  Hotel.  3b0  Union  Boulevard, 
November  1",  198",  7:00  p.m.  (contact 
Robert  Croft  (303-236-6152)  for  details): 
Sacramento.  California,  the  Ramada  Inn, 
1900  Canterbury  Road,  on  .November  19. 
1987,  7:00  p.m.  (contact  Richard  Bauer 
(503-231-6164)  for  details). 

DATE  Written  comments  are  requested 

by  December  31,  198". 

SUPPt^MEHTARV  INFORMATION:  The  Fish 

and  Wildlife  Service  (Service) 
announced  its  intention  to  supplement 
Its  Wb  Final  Environmental  Statement 
for  the  Issuance  of  Annual  Regulations 
Permitting  the  Sport  Hunting  of 
Migratory  Birds  (FES  75)  on  ]ulv  31,  1986 
(51  FR  27430),  FES  "5  has  served  as  the 
programmatic  foundation  for  annual 
migratory-  bird  hunting  regulations,  SEiS 
87  updates  technical  material  in  FES  "5 
and,  in  view  of  changes  occurring  since 
1975.  considers  new  approaches 
(alternatives)  in  issuing  annual 
regulations.  The  proposed  action  of  SEIS 
87  is  the  same  at  that  of  FES  75,  i.e.  to 
continue  issuing  annual  migratorv'  bird 
hunting  regulations.  The  Service's 
preferred  alternative  is  to  stabilize  the 
so-called  "framework"  regulations 
(season  lengths  and  daily  bag  limits)  for 
fixed  periods  of  time  and  to  control  the 
use  of  "special"  regulations  (e.g..  bonus 
bags,  special  seasons).  SEIS  B7  presents 
detailed  information  on  migrato.n,  bird 
hunting  regulations  and  on  the  current 
status  of  migratory  bird  populations. 

Dated:  September  14.  1987 
Frank  M.  Dunkle. 

Director.  U.S.  Fisti  and  Wiidiife  Service. 
[FR  Doc.  87-21835  Filed  9-21-«7;  6:45  am] 
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of   documents   appearing   m   this   section. 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Meeting;  Committee  on  Rulemaking 

SUMMARY:  F^ursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463),  notice  is  hereby  given  of  a  meeting 
of  the  Committee  on  Rulemalving  of  the 
Administrative  Conference  of  the  United 
Slates.  The  committee  has  scheduled 
this  meeting  to  consider  the 
Administrative  Conference  study  of 
OSHA  rulemaking  procedures  and 
future  projects. 

date:  Monday.  October  5,  1987.  at  2:00 
pm. 

Location:  Library  of  the 
Administrative  Conference.  2120  L 
Street,  NW.,  Suite  500,  Washington,  DC. 

Public  Participation:  The  committee 
meeting  is  open  to  the  interested  public, 
but  limited  to  the  space  available. 
Persons  wishing  to  attend  should  notify 
the  contact  person  at  least  two  days 
prior  to  the  meeting.  The  committee 
chairman  may  permit  members  of  the 
public  to  present  oral  statements  at  the 
meeting.  Any  member  of  the  public  may 
file  a  written  statement  with  the 
committee  before,  during,  or  after  the 
meeting.  Minutes  of  the  meeting  will  be 
available  on  request. 

FOR  FURTHER  INFORMATION  CONTACT: 

.Michael  W.  Bowers.  Office  of  the 
Chairman.  Administrative  Conference  of 
the  United  States,  2120  L  Street,  \VV., 
Suite  500.  Washington,  DC  20037. 
Telephone:  (202)  254-7065. 

D<il.-ii:  S.-plfmluT  la,  1987. 
Jeffrey  S.  Lubbers, 
Research  Director. 

FR  Doc.  87-21910  Filed  9-21 -S7;  8  45  am] 
SILLING  CODE  6110-Ol-M 


DEPARTMENT  OF  AGRICULTURE 

National  Commission  on  Dairy  Policy; 
Advisory  Committee  Meeting 

Pursuant  to  provisions  of  section  10(a) 
(2)  of  the  Federal  Advisory  Comm.ittee 
Act  (Pub.  L.  92^63).  a  notice  is  hereby 
given  of  the  following  committee 
meetings. 

Name;  National  Commission  on  Diary 
Policy, 

Time  and  place:  Beginning  at  8:00  a.m. 
on  October  5  at  the  Washington  Blvd., 
Arlington,  Virginia. 

Status:  Open. 

Matters  to  be  considered:  On  October 
5  and  6,  the  Commission  will  meet  to 
consider  issues  related  to  the  dairy  price 
support  program,  new  dairy 
technologies,  and  the  influence  of  the 
program  and  technologies  on  the  family 
farm.  The  meeting  on  October  5  is 
expected  to  include  presentations 
concerning  dairy  programs  in  other 
nations  and  the  potential  applicability  of 
any  features  of  those  programs  to  the 
U.S.  dairy  program.  The  meeting  on 
October  6  is  expected  to  include 
discussions  of  methods  by  which  milk 
support  prices  might  be  set. 

Written  statements  may  be  filed 
before  or  after  the  meeting  with:  Contact 
person  named  below. 

Contact  person  for  more  information: 
Mr.  T.  Jeffrey  Lyon,  Assistant  Director, 
National  Commission  on  Dairy  Policy, 
1401  New  York  Ave.,  NW,  Suite  1100, 
Washington.  DC  20005,  (202)  638-6222. 

Signed  at  Washington,  DC,  this  14th  day  of 
September  1987. 
David  R.  Dyer, 

Executive  Director,  National  Commission  on 
Dairy  Policy. 

(FR  Doc.  87-21781  Filed  9-21-87;  8:45  am) 

BILLING  CODe  3410-05-M 


Federal  Crop  Insurance  Corporation 

Board  of  Directors;  Meeting 

agency:  Federal  Crop  Insurance 
Corporation  (FCIC). 

action:  Notice  of  meeting. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  gives  notice 


that  a  meeting  of  the  Board  of  Directors 
has  been  scheduled  as  follows: 

Date:  October  9. 1987. 

Time:  9:00  A.M. 

Place:  Room  4045-S,  4th  Floor.  South 
Building.  U.S.  Department  of 
Agriculture.  Washington,  DC  20250. 

Dated;  September  15,  1987. 
Peter  F.  Cole, 

Secretary:  to  the  Board  of  Directors.  Federal 

Crop  insurance  Corporation. 

(PR  Doc.  87-217:'6  Filed  9-21-87;  8:45  am) 

BILLING  CODE  3410-08-M 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Endangered  Species;  Application  for 
Permit;  Georgia  Department  of  Natural 
Resources (P403) 

Notice  is  hereby  given  that  an 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  endangered  species  as 
authorized  bv  the  Endangered  Species 
Act  of  1973  (16  U.S.C.  1531-1543).  and 
National  Marine  Fisheries  Service 
regulations  governing  endangered  fish 
and  wildlife  permits  (50  CFR  Parts  217- 
222). 

1.  Applicant:  a.  Georgia  Department  of 
Natural  Resources,  Coastal  Resources 
Division.  1200  Glynn  Avenue. 
Brunswick.  Georgia  31523-9990. 

2.  Type  of  Permit;  Scientific  Research. 

3.  Names  of  Marine  Mammals: 
Loggerhead  sea  turtle  [Caretta  caretta) 
Leatherback  sea  turtle  [Dermochelys 

coriacea] 
Kemp's  Atlantic  ridley  sea  turtle 

[Leplodochelys  kempi] 
Green  sea  turtle  (chelonia  mydas) 
Hawksbill  sea  turtle  [Eretmochclys 

inibricata] 
Shortnose  sturgeon  [.^cipenser 

brevirostrum) 

4.  Summary  of  Activity:  An 
unspecified  number  of  sea  turtles 
captured  incidentally  during  agency 
monitoring  and  assessment  of 
commercially  and  recreationally 
important  fish  stocks  will  be 
immediately  removed  from  sampling 
gear,  identified,  sexed.  measured,  tagged 
with  metal  monel  tags  in  the  front 
flippers,  and  released  in  area  of  capture. 
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An  unspecified  number  of  shortnose 
sturgeon  captured  during  gill  netting 
activities  will  be  identified,  measured, 
and  released  with  monel  tdgs  attached 
to  the  dorsal  fin. 

5.  Location  of  Actuity:  Georgia 
Waters. 

fi.  Period  of  Activity:  3  years. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Admmistrator  for  Fisheries.  .National 
Marine  Fisheries  Service.  U.S. 
Department  of  Commerce,  Washington, 
DC  20235,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearmg  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 

All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  m  the 
following  offices: 

Office  of  Protected  Resources  and 
Habitat  Programs.  National  Marine 
Fisheries  Service.  1825  Connecticut 
Avenue,  NW,  Rm.  805,  Washington,  DC; 
and 

Director,  National  Marine  Fisheries 
Service,  Southeast  Region,  9450  Koger 
Boulevard,  St.  Petersburg.  Florida  33702. 

Date:  September  15, 1987. 
Samuel  W.  McKeen, 

Director.  Management  and  Budget  Office. 
National  Marine  Fisheries  Service. 

|FR  Doc.  87-21808  Filed  9-21-87;  8:45  am] 

PILLING  CODE   3510-22-M 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting 

Scplfniber9,  1987. 

The  USAF  Scientific  Advisory  Board 
Fall  General  Membership  Meeting  will 
be  held  at  Fort  McNair,  Washington. 
DC,  on  October  21  and  22.  1986  from  8:00 
a.m.  to  5:00  p.m.  each  day. 

The  purpose  of  the  meeting  will  be  to 
receive  classified  briefings  on  results  of 
recent  SAB  studies. 


These  meetings  concern  matters  listed 
in  section  552b(cj  of  Title  5,  United 
States  Code,  specifically  subparagraph 
(1)  thereof,  and  accordingly,  wil!  be 
closed  to  the  public. 

For  further  information,  contact  ihe 
Scientific  Advisory  Board  Sec-etariat  at 
202-697-8&45. 
Patsy  J.  Conner, 

.\ir  Force  Federal  Register  Liaison  Officer. 
|FR  Doc.  87-21768  Filed  9-21-87:  8-45  am] 

BILUNG  CODE  3910-01-*! 


DEPARTMENT  OF  ENERGY 

Grants  Avaitabttity;  Southern  States 
Energy  Board 

agency:  Department  of  Energy. 
action:  .Notice  of  solicitation  for  a  grant 


application. 


SUMMARY:  DOE  announces  that  it  is 
conducting  negotiations  with  the 
Southern  States  Energy  Board  (SSEB)  to 
support  the  development  of  a  proposed 
regulatory  regime. 

The  negotiations  are  expected  to 
result  in  a  grant.  DE-FG01-87PE79023.  in 
which  DOE  will  provide  approximately 
S2D0.0O0  for  a  period  of  performance  of 
18  months  estimated  to  commence  on 
September  23.  1987. 

Scope  of  Study:  The  principal 
objective  of  this  project  is  to  support  the 
development  of  a  proposed  regulatory 
regime,  suitable  for  consideration  by  the 
SSEB's  16-member  states,  which  would 
facilitate  the  striking  of  an  appropriate 
balance  between  electricity  demand 
management  and  electricity  supply 
options,  and  provide  incentives  for 
investment  in  new  generation  capacity, 
where  and  when  appropriate.  This 
regime  is  to  be  developed  with  active 
participation  from  pertinent  state  and 
federal  agencies,  utilities,  and  other 
organizations,  as  appropriate. 

The  results  generated  by  this  grant 
will  improve  DOE's  understanding  of 
regulatory  options  and  help  foster  a 
consensus  for  reform  among  utilities  and 
regulators,  as  well  as  provide  timely, 
credible,  and  relevant  information  that 
would  support  public  policy 
development  and  other  decision-making 
by  federal,  state  and  local  governments, 
Stephen  J.  Mitiielsen. 

Acting  Director.  Contract  Operations  Division 
"B",  Office  of  Procurement  Operations. 

|FR  Doc.  87-21826  Filed  9-21-87:  8:45  am] 

BILLING  CODE  6450-01-M 


Federal  Energy  Regulatory 
Commission 

I  Project  No.  9645-001! 

Surrender  of  Preliminary  Permit; 
Hydrodynamics,  IrK. 

September  15.  198". 

Take  notice  that  Hydrodynamics.  Inc.. 
permittee  for  the  Lower  South  Fork 
Project,  has  requested  that  us 
preliminary  permit  be  terminated.  The 
preliminary  permit  was  issued  on  July  8. 
1986,  and  would  have  expired  on  June 
30. 1989.  The  pro|ect  would  have  been 
located  on  the  South  Fork  Dry  Creek  in 
Carbon  County.  Montana. 

The  permittee  filed  the  request  on 
.August  25. 1987,  and  the  preliminary 
permit  for  Pro)ect  .No.  9&45  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday.  Sunday  or  holiday  as 
described  in  18  CFR  385.2007."in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  Part  4.  may  be  filed  on 
the  next  business  day. 
Kenneth  F.  Plumb. 
Secretary. 

|FR  Doc.  87-21828  Filed  9-21-87;  8:45  am) 
BILUMG  CODE  6717-01-11 


I  Docket  Nc-  Ci?0-63-002  et  al.j 

Applications  for  Abandonment  of 
Service;  Exxon  Corp. 

September  16. 1987. 

Take  notice  that  on  September  1. 1987. 
Exxon  Corporation  (Exxon)  filed 
applications  to  abandon  service  to 
Trunkline  Gas  Company  fTrunkline),  as 
more  fully  set  forth  in  the  tabulation  and 
footnotes  hereto. 

In  its  application  in  Docket  No.  C170- 
63-002  E.xxon  states  it  is  subject  to 
substantially  reduced  takes  without 
payment  and  that  it  has  entered  into  a 
take-or-pay  buy-out  as  contemplated  by 
§  2.76  of  the  Commission's  Regulations. 
In  its  applications  in  Docket  Nos.  C187- 
869-000  through  CI87-571-000  Exxon 
states  it  has  entered  into  a  take-or-pay 
buy-out  with  Trunkline.  Exxon  requests 
that  its  applications  be  considered  on  an 
expedited  basis  under  procedures 
established  by  Order  .No.  436.  Docket 
No.  RM85-l-600.  at  18  CFR  2.77.' 


'  The  United  Stales  Court  of  Appeals  for  the 
District  of  Columbia  vacated  the  Commissions 
Order  .\o.  436  on  June  23.  1967.  In  vacating  Order 
No  436.  the  Court  rejected  challenjjes  to  Ihe 
Commission's  statement  of  policy  in  5  2.77  of  its 
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Since  Exxon  states  that  it  is  subject  to 
substantially  reduced  takes  without 
payment,  and  has  entered  into  take-or- 
pay  buy-out,  and  has  requested  that  its 
applications  be  considered  on  an 
expedited  basis,  all  as  more  fully 
described  in  the  applications  which  are 
on  file  with  the  Commission  and  open  to 
public  inspection,  any  person  desiring  to 
be  heard  or  to  make  any  protest  with 
reference  to  said  applications  should  on 
or  before  15  days  after  the  date  of 


publication  of  this  notice  in  the  Federal 
Register,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the 


proceeding.  Any  person  wishing  to 
become  a  party  in  any  proceeding  herein 
must  file  a  petition  to  intervene  in 
accordance  with  the  Commission's 
rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Exxon  to  appear  or  to 
be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 


Docket  No.  and  date 
filed 


Applicant 


CI70-63-002,  B.  Sept. 
1,  1987 

Ci87-869-000  (CI60- 
259),  B,  Sept.  1,  1987. 

CI-870-000  (CI64- 
1119),  B,  Sept.  1, 
1987. 

CI87-87 1-000  (CI65- 
841),  B.  Sept.  1,  1987 


Exxon    Corporation.    P  O.    Box    2180, 
Houston,  Texas  77252-2180. 


.do. 


..do. 


do. 


Purctiaser  and  location 


Trunkline  Gas  Company.  South  Tim- 

balier    Block    172    Field,    Offshore 

Louisiana. 
Trunkline  Gas  Comparry,  Bayou  Sale/ 

Bayou  Carlin  Field.  St  Mary  Parish, 

Louisiana, 
Trunkline  Gas  Company.  Bayou  Carlin 

Field,  St.  Mary  Parish.  Louisiana. 

Trunkline  Gas  Company,  Kelsey  Field, 
Brooks  County,  et  at,  Texas. 


Price  per  1 ,000  ft  * 


Pressure 
base 


'  Exxon  requests  permanent  partial  abandonment  of  its  sale  to  Trunkline  to  reflect  the  permanent  reservation  and  associated  abandonment  of 
up  to  one-half  of  the  deliverabihty  from  each  NGPA  pricing  category  in  the  South  Timbalier  Block  172  Field.  In  support  of  its  application  Exxon 
s'.ates  that  it  is  subiect  to  substantially  reduced  takes  with  payment  Trunkline  has  been  purchasing  gas  substantially  below  take-or-pay  and 
mnimum  take  levels  and  has  not  made  payment  for  gas  not  taken.  In  recent  years  Trunkline  has  only  purchased  about  30%  of  deliverability.  The 
oehverabiliry  of  the  wells  invotved  is  191.289  Mci.d,  The  gas  is  NGPA  section  104  flowing  gas  (25%),  recompletion  gas  (2%),  post-1974  gas 
(62%).  and  section  102(d)  gas  (11  °b),  l.       l.  , 

'  In  support  of  rts  application  Exxon  states  that  the  parties  have  entered  into  a  take-or-pay  buy-out.  Exxon  states  that  that  this  application  is 
being  filed  pursuant  to  a  settlement  agreement  between  Exxon  and  Trunkline,  Under  the  settlement,  Exxon  agreed  to  waive  all  claims  against 
Trunkline  for  take-or-pay  and  minimum  take  obligations  accrued  through  February  28,  1987.  In  addition,  Exxon  agreed  to  reduce  contractual 
n^inimum  take  and  take-or-pay  quantities  and  to  lower  the  contract  pnce  for  gas  taken,  effective  March  1,  1987.  Exxon  states  that  Trunkline  has 
made  a  one-time  non-recoupable  payment  in  lieu  of  accrued  take-or-pay  and  minimum  take  obligations, 

J  Exxon  states  that  as  part  of  the  settlement  agreement.  Trunkline  and  Exxon  agreed  to  amend  their  July  9,  1969,  contract  to  reserve  from 
comr^itment  up  to  one-half  of  the  deliverabihty  produced  from  each  NGPA  pncing  category  in  the  South  Timbalier  Block  172  Field,  effective  upon 
the  g'anting  of  abandonment  authorization,  and  to  tile  for  abandonment  of  the  reserved  production. 

*  Exxon  requests  authorization  to  permanently  abandon  its  sale  of  gas  to  Trunkline,  Exxon  states  that  as  part  of  its  settlement  agreement  with 
T,unkline.  the  parties  agreed  to  terminate  gas  sales,  effective  upon  the  granting  of  abandonment  authonzation, 

=>  The  deliverabihty  from  the  wells  involved  is  5.900  Mcf/d.  The  gas  is  NGPA  section  104  post-1974  gas  (3%)  and  section  106(a)  gas  (97%). 

'  The  dehverabihry  from  the  wells  involved  is  500  Mcf/d.  The  gas  is  NGPA  section  104  flowing  gas. 

■  The  deliverabihty  from  the  wells  involved  is  4,200  Mcf/d.  The  gas  is  NGPA  section  104  flowing  gas  (38%).  recompletion  gas  (50%),  1973- 
1974  bienmum  gas  (2%),  post-1974  gas  (5%)  and  section  108  gas  (5%). 

Filing  Code  A— Initial  Service;  B— Abandonment;  C— Amendment  to  add  acreage;  D— Amendment  to  delete  acreage;  E— Total  Succession; 
F— Partial  Succession 


[TR  Doc,  87-21827  Filed  9-21-87;  8:45  am) 

BILLING  CO0€  6717-01-M 


(Docket  No.  FA86- 19-001 1 

Order  Establishing  Hearing 
Procedures;  System  Energy 
Resources,  Inc. 

Issued  September  16.  1987. 

Before  Commissioners;  Martha  O.  Hesse, 
Chairman;  Anthony  G.  Sousa,  Charles  G. 
Stalon,  Charles  A.  Trabandt  and  CM.  Naeve. 

On  June  18,  1987.  the  Commission 


Ri'jiiilalions  Section  2.77  states  that  the  Commission 
will  consider  on  an  expedited  basis  applications  for 
certificate  and  abandonment  authority  where  the 
producers  assert  they  are  subject  to  substantially 
reduced  takes  without  payment. 


issued  a  letter  order  noting  System 
Energy  Resources,  Inc.  (SERI) 
disagreement  with  certain  items 
contained  in  staffs  audit  report  of 
SERI's  books  and  records.  The 
disagreement  relates  to  SERI's 
accounting  and  the  affect  the  accounting 
had  on  the  monthly  computation  of  the 
amounts  billed  customers  under  the 
Company's  cost-of-service  tariff.  SERI 
was  requested  to  advise  whether  it 
would  agree  to  the  disposition  of  the 
issues  under  the  shortened  procedures 
provided  by  §  41.3  of  the  Commission's 
regulations.  18  CFR  41.3  (1987). 

On  July  17, 1986,  SERI  responded  that 
it  did  not  consent  to  the  shortened 
procedures.  Instead,  SERI  requested  that 
the  matter  be  set  for  hearing  pursuant  to 


§  41.7  of  the  Commission's  regulations. 
SERI  also  notified  the  Commission  that 
it  also  disagreed  with  a  third  accounting 
matter  noted  in  the  audit  report,  related 
to  the  accounting  and  tariff  billing  for 
miscellaneous  expenses  that  were 
capitalized  as  part  of  the  cost  of  utility 
plant.  A  summary  of  the  three  disagreed 
issues  is  presented  on  Attachment  A  to 
this  order. 

Section  41.7  of  the  regulations 
provides  that  the  proceeding  will  be 
assigned  for  hearing  in  case  consent  to 
the  shortened  procedures  is  not  given. 
Accordingly,  the  Commission  will  set 
these  matters  for  hearing. 

Any  interested  person  seeking  to 
participate  in  this  docket  shall  file  a 
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protest  or  a  motion  to  intt:r\ene 
pursuant  to  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
no  later  than  15  days  after  the  date  of 
publication  of  this  order  in  the  Federal 
Register. 

The  Comniission  orders: 

(A)  f\irsuant  to  the  authority 
contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Section  402(a)  of  the  Department  of 
Energy  Organization  Act.  the  provisions 
of  the  Federal  Power  Act.  particularly 
section  205,  206.  and  301  thereof,  and 
pursuant  to  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  Chapter 
I),  a  public  hearing  shall  be  held 
concerning  the  appropriateness  of 
SERls  accounting  practices  as 
discussed  above. 

(B)  A  Presiding  Administrative  Law 
Judge,  to  be  designated  by  the  Chief 
Administrative  Law  Judge,  shall 
convene  a  prehearing  conference  in  this 
proceeding,  to  be  held  within  45  days  of 
the  date  of  this  order,  in  a  hearing  room 
of  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE.,  Washington,  D.C.  20426-  The 
Presiding  judge  is  authorized  to 
establish  procedural  dates  and  to  rule 
on  all  motions  (except  motions  to 
dismiss)  ds  provided  in  the 
Commission's  Rules  of  Practice  and 
Procedure. 

(C)  The  Secretary  shall  promptly 
publish  this  order  in  the  Federal 
Register. 

By  the  Commission. 
Kenneth  F.  Plumb. 

Sf^crctnry- 

Attachment  A — Summary  of  Contested 
Accounting  and  Tariff  Matters 

The  Company  did  not  agree  to  take 
the  corrective  action  recommended  by 
the  Division  of  Audits  on  the  following 
accounting  and  tariff  m.atters: 

1,  Accounting  for  income  tax  benefits 
during  the  construction  and  operations 
of  the  Grand  Culf  Project. 

The  Company's  method  of 
determining  the  cost  of  funds-'or  the 
construction  was  deficient  because  it 
did  not  factor  into  the  computation 
certain  available  no-cost  funds.  The 
Company's  failure  to  recognize  the  no- 
cost  funds  resulted  in  the  following 
accounting  and  tariff  billing  deficiencies: 

(A)  Overaccrual  of  allowance  for 
funds  used  during  construction  (.'^FUDC) 
on  both  Grand  Gulf  Unit  Nos.  1  and  2. 

(B)  Overstatement  of  rate  base  in 
tariff  billings  for  service  from  Unit  No,  1, 

A.  Prior  to  the  in-service  date  of  Unit 
No,  1,  the  Company  used  a  project 


financing  nicthod  to  accrue  allowance 
for  funds  used  during  construction 
(AFUDC)  during  the  construction  of 
Grand  Guif  Unit  Nos.  1  and  2.  The 
Company  used  a  net-of-tax  method  to 
derive  the  amount  to  be  capitalized  for 
the  debt  component  of  the  AFUDC. 
Under  the  net-of-tax  method,  the 
interest  capitalized  is  reduced  by  the  tax 
effect  of  deducting  the  interest  currently 
for  income  tax  purposes.  The  Com.pany 
made  AFUDC  computations  monthly, 
determined  as  follows:  The  actual  cost 
of  debt  funds  used  during  construction 
(on  a  net-of-tdx  basis)  was  capitalized 
and  an  allowance  was  provided  for  all 
equity  funds  recorded  in  its  accounts. 
Other  construction  costs  for  which  there 
were  book/tax  basis  differences  were 
capitalized  gross,  with  the  tax  effects 
deferred  in  Account  282,  Accumulated 
Deferred  Income  Taxes — Other 
Property. 

in  determining  the  net-of-tax  debt 
cost,  SERI  assumed  that  all  the  interest 
related  to  the  construction  debt  would 
be  deducted  for  Federal  incom.e  tax 
pu.-poses.  Therefore,  to  recognize  that 
not  all  tax  deductions  generated  by 
SERI  could  be  used  to  reduce  current 
consolidated  income  tax  liability  as 
hereafter  described.  SERI  recorded  an 
additional  AFUDC  allowance  to 
compensate  it  for  the  lack  of  cost-free 
capital  from  income  tax  deductions 
initially  contemplated  in  adopting  the 
net-of-tax  rate.  SERI  recorded  amounts 
in  Account  186.  Miscellaneous  Deferred 
Debits,  and  credited  income  tax  expense 
that  it  claimed  represented  the 
unrealized  no-cost  capital  associated 
with  interest  capitalized.  SERI  computed 
an  additional  AFUDC  allowance  on  the 
balance  recorded  in  Account  186. 

During  the  examination,  the  Division 
of  Audits  (DOA)  determined  that  the 
amount  recorded  in  Account  186,  which 
SERI  claimed  represented  unrealized  no- 
cost  capital,  WHS  overstated  as  a  result 
of  the  income  tax  allocation  procedures 
followed  by  the  MSU  group.  As  a  result, 
the  Company  overcapitalized  .AFUDC 
on  equity  funds.  DOA  determined  that 
use  of  the  overstated  amounts  resulted 
in  an  overaccrual  of  AFL'DC  of 
$152,770,741  from  January  1974  to  July  1, 
1985. 

The  Company  joined  its  parent  Middle 
South  Utilities  Corporation  (MSU)  and 
other  subsidiaries  of  the  Middle  South 
Energy  System  in  filing  consolidated 
Federal  income  tax  returns  during  the 
audit  period.  During  this  period,  the 
associated  companies  of  the 
consolidated  group  (referred  to  as  the 
MSU  group)  did  not  have  sufficient 
current  taxable  income  in  total  to  permit 
use  of  all  tax  deductions  and  tax  credits 
generated  by  SERI  during  the 


construction  periods  for  the  Grand  Gulf 
generating  units.  However,  a  substantial 
portion  of  the  tax  deductions  of  SERI 
was  used  to  reduce  the  consolidated 
income  tax  liability  during  the 
construction  period. 

SERI  was  reimbursed  for  much  less 
than  the  full  reduction  in  income  tax 
liability  on  consolidated  returns 
attributable  to  SERI  deductions  claimed 
on  the  returns.  The  failure  to  reimburse 
SERI  for  use  of  income  tax  deductions 
generated  by  costs  incurred  by  SERI 
stems  from  MSU  procedures  for 
distributing  current  income  taxes  among 
system  companies  as  provided  for  in  an 
agreement  entered  into  by  each  of  MSU 
group  members. 

The  MSU  group's  consolidated  income 
tax  distribution  procedures  applicable  to 
situations  where  consolidated  taxable 
revenues  were  sufficient  to  permit  the 
use  of  all  deductions  and  available 
investment  tax  credits  (ITC)  generated 
by  group  members  provided  for  each 
member  to  receive  credit  for  the 
deductions  and  ITC  it  generated  and 
used  in  determining  current 
consolidated  income  tax  liabilities. 
Under  such  procedures  a  company  could 
be  required  to  pay  into  or  be  reimbursed 
from  a  consolidated  income  tax  pool  of 
funds  depending  on  whether  its  taxable 
revenues  were  greater  or  eiss  than  its 
deductions  and  ITC  used  to  determine 
consolidated  income  tax  liability. 

However,  the  MSU  group's 
distribution  procedures  included  special 
rules  applicable  to  situations  where  a 
company  experienced  a  tax  net 
operating  loss  (tax  deductions  exceeded 
taxable  revenue)  and  the  loss  reduced 
consolidated  taxable  income  to  a  level 
so  as  to  preclude  the  use  of  ITC  of 
another  group  member,  which  could 
have  been  used  to  reduce  income  taxes 
payable  computed  before  use  of  the 
credits  in  the  absence  of  the  tax  loss. 
The  use  of  ITC  to  reduce  consolidated 
income  tax  liability  is  limited  to 
specified  percentages  of  income  taxes 
otherwise  payable.  Accordingly,  a 
situation  can  arise  where  tax  losses  (lax 
deductions  exceed  taxable  revenues)  of 
a  group  member  could  reduce  net 
taxable  income  to  such  an  extent  that 
ITC,  which  a  tax  gam  member  could 
have  used  if  the  member  had  filed  a 
separate  corporate  tax  return,  could  not 
be  used  in  determining  consolidated 
income  tax  liability.  The  special  tax 
distribution  rules  of  the  MSU  group,  for 
use  in  such  situations,  called  for 
inputing  use  of  the  ITC  by  the  tax  gain 
company.  The  tax  gain  company  would 
then  be  gi\en  an  income  tax  expense 
credit  equivalent  to  the  imputed  ITC 
amount  and  the  same  amount  would  be 
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withheld  from  amounts  that  otherwise 
would  have  been  credited  or  reimbursed 
to  the  tax  loss  member  for  use  of  its 
deductions.  In  later  tax  years,  when  the 
imputed  ITC  are  actually  used  to  reduce 
consolidated  income  tax  liability,  the 
withheld  amounts  would  be  credited  to 
the  tax  loss  member. 

Conditions  for  application  of  the  MSU 
group's  special  distribution  rules  existed 
durmg  the  years  examined.  Until  July 
1985,  when  Grand  Gulf  Unit  No.  1  went 
in  service.  SERls  income  tax  deductions 
included  in  consolidated  income  tax 
returns  far  exceeded  the  taxable 
revenues  SERl  generated  and 
substantial  amounts  of  tax 
reimbursements  were  withheld  fro.Ti 
MSU  tax  distributions  to  SERl.  The 
withheld  amounts  were  distributed  to 
other  system  companies  for  imputed 
utilization  of  ITC. 

In  accounting  for  the  income  tax 
effects  of  all  deductions  for  cost 
generated  by  SERJ  and  included  in 
consolidated  income  tax  returns,  SERl 
recognized  in  its  accounts  the  tax  effects 
of  all  the  deductions  without  distinction 
as  to  whether  the  deductions  were 
utilized  or  not  utilized  to  reduce 
consolidated  taxable  income.  SERl 
recorded  credits  to  income  tax  expense 
for  the  reimbursements  received  from 
the  pool  of  tax  funds  to  be  distributed 
through  procedures  previously 
described  For  any  unreimbursed 
amounts,  an  asset  was  recorded  by  a 
charge  to  Account  18G,  Miscellaneous 
Deferred  Debits,  with  a  concurrent 
credit  to  Account  409.1,  Income  taxes, 
Utility  Operating  Income. 

As  of  the  in-service  date  claimed  by 
SP:RI  for  Grand  Gulf  Unit  No.  1,  July  1, 
1985,  the  balance  in  Account  186 
consisted  of  amounts  representing  the 
tax  effect  of  SERI's  cost  for:  (1)  Interest 
capitalized  on  a  net-of-tax  basis  to  the 
extent  the  interest  was  not  used  to 
reduce  consolidated  taxable  income, 
and  (2)  interest  and  other  costs 
capitalized  that  were  used  to  reduce 
consolidated  taxable  income  for  which 
SERl  was  not  reimbursed  for  the  tax 
effects.  As  of  [uly  1,  1985.  the 
unreimbursed  amount  was  about  S345.5 
million. 

The  $345.5  million  amount  was 
distributed  to  other  members  of  the 
consolidated  group  under  the  MSU 
distribution  procedures  previously 
described,  based  on  the  imputed  use  of 
unused  ITC.  When  the  ITC  is  actually 
used  to  reduce  consolidated  income  tax 
liability,  the  S345.5  million  will  be 
reimbursed  to  SERl  under  the  MSU 
group's  procedures. 

DOA  concluded  that  the  undistributed 
amounts  as  they  were  accumulated  in 
Account  186  during  the  construction  of 


Units  No.  1  and  No.  2  resulted  in 
excessive  accruals  of  AFUDC  on 
common  equity.  DOA  based  its 
conclusion  or  the  policies  announced  by 
the  Commission  as  to  where  the  benefits 
of  cost-free  capital  arising  from  book/ 
tax  timing  differences  should  be 
recognized  and  the  application  of  the 
benefits-burdens  test  for  determining 
income  tax  allowances  includable  in  the 
cost-of-sen,ice  for  ratemaking  purposes 
in  Docket  No.  RM8&-42.  et  al.  In  Order 
No.  144,  issued  May  6, 1981,  which 
adopted  comprehensive  income  tax 
procedures  for  accounting  and 
ratemaking,  the  Commission  included 
the  following  discussion  on  the  use  of 
cost-free  capital  in  detennining 
construction  costs. 

Deferred  taxes  arising  from  construction 
related  taxes  and  pensions,  for  example, 
reduce  the  financing  requirements  to  be  met 
from  other  sources  during  the  construction 
period  of  a  plant.  Having  the  use  of  these 
interest-free  funds  results  in  benefits  that  the 
Commission  has  traditionally  passed 
immediately  through  to  customers  by 
deducting  the  associated  accumulated 
deferred  taxes  from  rate  base.  But  since  these 
benefits  arise  from  costs  associated  with  the 
new  plant,  it  it  more  equitable  to  allocate 
them  over  the  service  life  of  the  plant.  By 
using  the  construction  related  accumulated 
deferred  taxes  as  an  offset  to  the  balance 
used  in  the  calculation  of  AFUDC  (rather 
than  rate  base),  the  net  plant  value  going  into 
rate  base  when  the  new  plant  goes  on  line  is 
reduced.  In  this  way  the  benefits  a  company 
receives  from  having  the  use  of  deferred  tax 
funds  during  the  plant  construction  period 
would  be  reflected  in  lower  costs  to  be 
allocated  over  the  plant's  operating  life. 

The  benefits/burdens  test  is  one  that 
says  the  question  of  who  gets  the  benefit 
of  an  income  tax  deduction  should  be 
lesolved  based  on  who  will  bear  the 
burden  of  costs  which  give  rise  to  a 
deduction.  Thus,  if  a  cost  incurred  by  a 
utility  in  pro\iding  service  using  cost- 
based  rates  generates  a  fax  deduction 
by  incurring  costs  in  providing  the 
service  the  tax  benefit  related  to  such 
cost  shall  be  assigned  to  the  cost  of  that 
service  when  computing  an  income  tax 
allowance.  A  discussion  on  the  benefits/ 
burdens  test  appears  in  a  discussion  for 
the  U.S.  Court  of  Appeals  for  the  District 
of  Columbia,  issued  in  Case  No,  83.2059, 
on  October  18,  1985,  City  of 
Charlottesville,  which  upheld  the  use  of 
the  test  for  ratemaking  purposes. 
Certiorari  was  denied  by  the  U.S. 
Supreme  Court  in  Case  No.  83-2059,  on 
April  6,  1986. 

SERI's  failure  to  consider  the  benefits 
of  cost-free  capital  associated  with 
income  tax  deductions  it  generated 
resulted  in  an  overstatement  of  the 
investment  base  for  Grand  Gulf  Unit 
Nos,  1  and  2  during  the  construction 


period  for  the  computation  of  allowance 
for  funds  used  during  construction 
(AFUDC). 

If  SERl  had  computed  AFUDC  under 
the  method  recommended  by  the  DOA. 
which  recognizes  the  benefit  of  cost-free 
capital,  the  Company  would  have 
reduced  AFUDC  (and  the  cost  of  utility 
plant)  by  $152,770,741  between  the 
period  January  1974  to  July  1, 1985. 

Recommendations:  The  Company  (1) 
Revise  procedures  for  determining 
unrealized  tax  benefits  on  no-cost 
capital  includable  in  Account  186  for 
purposes  of  AFUDC.  (2)  record  the  entry 
shown  below  to  properly  state  the  cost 
to  construct  Grand  Gulf,  and  (3) 
recompute  all  previous  billings  to 
customers  reflecting  the  corrected  plant 
and  equity  balances.  The  recomputed 
billings  should  reflect  corrections  of  rate 
base  and  equity  balances,  correction  of 
depreciation  expense  and  adjustment  of 
the  return  and  income  taxes  applicable 
to  the  restatement  of  equity.  The  staff 
also  recommends  that  differences 
between  the  recomputed  billings  and  the 
amounts  previously  charged  the 
ratepayers  be  refunded  with  interest,  in 
accordance  with  Section  35.19(a)  of  the 
Commission's  regulations. 


419,1 


106 


186 


Allowance  to* 
olher  lunds  used 
durng 
constiuction ._.. 

Completed 
construction  not 
classified —       . 
Electric i... 

Miscellaneous      | 
delcrred  debts.. 

To  reverse  AFUDC 
accnied  on 
Grand  Gun  Unt 
No.  1 

($120  6«8.e86) 
and  Unit  No  2 
($32,081,855) 
Itiroogh  July  1 
1 965  that  was 
excess»e         | 
because  the     I 
AFUDC 

calculation  tailed 
to  take  into 
account  all  cost- 
tree  capital 
generated  by 
SERl 

expendKures 
and  claimed  on 
consoMated 
income  lax 
returns. 

The  computation 
letiects  lax 
reductions 
realized  b>  tr^ 
Cor>so(idaled 
Group  Itwough 
1984  and  tax 
deductions 
estimatert  to  M 
realized  as 
recorded  on  ihe 
Company  DooKs 
through  July  1  .^ 

teas. 
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$152,770,741 


$120,688,886 


32.0ei,SS6 
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An  aodit'CKiaj 

COrrectton  is 

fX'cessa'v  to 
reduce  AFUDC 
comp4jted 
S'<bseoueni  to 
July  1     1986  Iw 
tfie  Company  s 
ta*  deojctions 
that  were 
tnctuded  as  a 
pan  ol 

estimaiea  la« 
payments 

B.  In  addition  to  the  matter  discussed 
in  Item  A  above,  the  Company  also 
improperly  included  certain  of  the 
amounts  receivable  for  income  taxes 
from  associated  companies  recorded  in 
Account  186.  Miscellaneous  Deferred 
Debits,  as  part  of  the  "Net  Unit 
Investment"  in  tariff  billings  to 
customers. 

At  the  time  the  tariff  authorizing  cost- 
ot-service  billings  for  Grand  Gulf  Unit 
No.  1  was  approved,  the  Commission 
recognized  that  the  Company's 
investment  in  the  unit  included  AFUDC 
on  a  net  of-tax  basis  and  that  the 
Company's  claim  that  it  had  not  reahzed 
the  benefit  of  the  deductions 
contemplated  under  the  net-of-lax 
AFUDC  method.  Accordingly,  the 
Company's  approved  tariff,  which 
became  effective  on  July  1,  1985,  the 
commercial  operation  date  for  Unit  No. 
1,  states,  in  part. 

Net  Unit  Investment  "  shall  consist  of  the 

following;  .  .  .  recoverable  income  taxes  to 
the  extent  pre\iously  credited  to  utility  plant 
accounts  and  not  vet  realized. .  .  .  (emphasis 
addedl 

SERl  included  in  tariff  billings  as 

recoverable  taxes  about  S345  million 
recorded  in  Account  186  that  were 
already  realized  by  the  MSU  group  but 
not  distributed  to  SERI.  DOA  concluded 
that  the  appropriate  accounting  for  the 
$345  m.illion  (as  of  July  1,  1985)  was 
Account  146.  Accounts  Receivable  from 
Associated  Companies,  and  net  Account 
186.  DOA  further  concluded  that  SERI's 
tariff  billings  were  not  consistent  with 
the  terms  of  its  tariff  since  the  $345 
million  was  realized  by  the  MSU  group. 

As  mentioned  in  Item  A  above.  DOA 
supports  its  position  based  upon  the 
Commission's  stated  policy  with  respect 
to  the  benefits  of  cost-free  capital 
arising  from  book/tax  timing  differences 
and  the  application  of  the  benefits/ 
burdens  test  for  determining  income  tax 
allowances  includable  in  the  cost-of- 
service  for  ratemaking  purposes  in 
Docket  No.  RM80^2.  et  al. 

Recommendations;  The  Company  (1) 
revise  procedures  to  record  future 
amounts  due  from  associated  companies 
for  use  of  its  tax  deductions  on  the 
consolidated  income  tax  return  in 
Account  146.  (2)  record  the  entry  shown 
below  as  of  December  31.  1984  and  the 


additional  entries  for  the  years  1985  and 
1986  to  transfer  those  amounts  included 
in  Account  186  which  represent  amounts 
owed  to  the  Company  for  use  of  its  lax 
deductions,  and  (3)  recalculate  all 
previous  billings  to  customers  and 
eliminate  from  the  "Net  Unit 
Investment"  and  from  the  equity 
balances  included  in  the  weighted  cost 
of  capital,  the  a'nounts  receivable  from 
associated  companies  for  the  trx  effect 
of  deductions  generated  by  SERI  and 
used  to  reduce  consolidated  taxable 
income,  which  was  withheld  from  SERI 
under  MSU  tax  distribution  procedures. 
Any  differences  between  the 
recomputed  billings  and  the  amounts 
previously  charged  the  ratepayers  shall 
be  refunded  with  interest,  in  accordance 
with  §  35.19(a)  of  the  Commission's 
regulations. 

1 46        Accounts 

fecetvabte  (roni 

associated 

companies     $345,563,172 

1 S6        Miscellaneous 

aetefred  debits $345,563,172 

To  reclassify 

amounts 

receivable  from 

associated 

companies  lo' 

use  of  the 

Company  s  ta« 

deducuons  for 

ttie  penod  1 978 

ttirougti 

December  31. 

1984 
An  additional 

correction  is 

necessary  to 

reciassity  the  tai 

receivable 

arriounts  related 

to  ttie  1986  and 

1986  estimated 

income  tax 

payments 

2.  Accounting  and  tariff  billings  for 
bank  fees. 

During  the  period  July  1985  through 
February  1986  the  Company  improperly 
classified  about  S7.5  million  of  bank  fees 
in  Account  921,  Office  Supplies  and 
Expenses,  an  administrative  and  general 
operating  expense  account.  Amounts 
properly  includible  in  Account  921  are 
permitted  in  cost  of  service  tariff  billings 
for  Grand  Gulf  Unit  No.  1.  However, 
DOA  considered  the  cost  to  be  a  cost  of 
issuing  debt  and  therefore,  treated  as  an 
increment  to  the  cost  of  debt  interest. 
Under  the  tariff,  only  debt  cost 
applicable  to  Unit  No.  1  is  includible  in 
tariff  billings. 

The  construction  of  the  Grand  Gulf 
placed  a  heavy  financial  burden  on 
SERI.  Because  of  its  Single  A  bond 
ratings.  SERI  was  required  to  use  Letters 
of  Credit  from  banks  as  a  condition  for 
issuance  of  Series  A,  B  and  C  tax- 
exempt  pollution  control  bonds.  The 
Letters  of  Credit  required  payment  of 
bank  fees  every  three  months.  In 
addition,  fees  were  paid  to  banks  for 
release  from  escrow  of  proceeds  from 


the  Series  C  bonds.  Fees  were  also  paid 
to  banks  for  restructuring  certain  debt 
consisting  of  foreign  and  domestic  loans. 
A  summary  of  the  fees  and  the  purposes 
for  which  they  were  paid  follows. 


Letters  o»  Credit— A.  B.  &  C  bonds 

Release  of  escowed  funds — C  Bonds 
Restructuring  IcTGign  and  Oomesbc 

Total 


In 
tfiou 
sands 


$5,643 

1,173 

648 


The  Company  should  have  accrued 
the  quarterly  fees  for  maintaining  letters 
of  credit  in  Account  427,  Interest  on 
Long-Term  Debt,  DOA  further  concluded 
the  Company  should  have  charged  the 
fees  for  release  of  escrow  funds  and 
restructuring  of  loans  to  Account  181. 
Unamortized  Debt  Discount  and 
Expense,  and  amortized  such  amounts 
by  charges  to  Account  427,  Amortization 
of  Debt  Discount  and  Expense,  over  the 
life  of  the  related  debt  issues.  The 
amounts  charged  to  Account  427 
constitute  increments  to  the  cost  of 
interest  on  the  debt  that  are  recoverable 
to  the  extent  provided  in  the  tariff  for 
Unit  No.  1. 

The  instructions  to  Account  427 
specifically  provide  for  including 
interest  on  outstanding  long-term  debt 
issues  but  do  not  provide  any  item  list  or 
other  descriptions  of  what  constitutes 
interest.  However,  it  is  well  known  that 
interest  cost  is  not  limited  to  the 
nominal  rate  specified  on  debt 
instruments.  The  Line  of  Credit  fees  are 
just  as  much  a  cost  for  long-term 
borrowing  as  the  nominal  rates  of 
interest  payable  to  debt  holders. 

The  instructions  to  Account  181 
specifically  provide  for  including  therein 
expenses  related  to  the  issuance  or 
assumption  of  debt  securities.  The 
release  and  restructing  fees  were  related 
to  SERI's  debt. 

General  Instruction  No.  6,  Item  Lists, 
of  the  Uniform  System  of  Accounts 
makes  it  clear  that  the  lists  are  intended 
to  be  representative  and  not  complete, 
and  that  classification  of  a  listed  item  to 
an  account  is  warranted  only  when 
consistent  with  the  instructions  to  that 
account. 

Recommendations:  The  Company  (1) 
adopt  procedures  effective  January  1, 
1987,  to  classify  fees  for  maintaining 
Letters  of  Credit  to  Account  427.  Interest 
on  Long-Term  Debt;  (2)  establish  in 
Account  181,  Unamortized  Debt 
Discount  and  Expense,  an  amount 
representing  the  unamortized  portion  of 
escrow  release  and  restructing  fees 
through  January  1, 1987,  and  thereafter 
amortize  the  fees  monthly  over  the 
remaining  life  of  the  related  debt  issues 
by  charges  to  Account  428.  Amortization 
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of  Debt  Discount  and  Expense:  a'^d  (3) 
recalculate  and  refund  prior  tariff 
billings  based  on  a  restatement  of 
accounts  as  they  would  have  been  if  the 
recommended  procedures  had  been 
followed  from  inception  of  the  fees. 

3.  Miscellaneous  expenses  capitalized 
us  plant  in  service. 

The  Company  improperly  capitalized 
certain  expenditures  as  part  of  the  cost 
of  the  Grand  Gulf  Unit  No.  1.  The 
expenses  improperly  capitalized 
included: 

Year  '      Descnptioo  o*  tt>e  payrnents      '   Amount 


1983 „.. 

1  Zum  (me 

$25,000 

1964 _. 

j  NRG  tine                   _ 

12.000 

1964 

Diesel  hiei  (tor  emergency  back 

up  powe<|. 

167.800 

1984  and  1965     U  S.      Committee     loi     Energy 
Awareness 


The  above  expenses  do  not  meet  the 
cost  criteria  contained  in  Electric  Plant 
Instruction  No.  3,  Components  of 
Construction  Cost. 

The  Company  should  have  assigned 
the  payments  for  diesel  fuel  to  Account 
154,  Plant  Materials  and  Operating 
Supplies.  The  Company  should  have 
obtained  information  on  the  activities  of 
the  U.S.  Committee  for  Energy 
Awareness  so  as  to  properly  allocate 
the  costs  betv.'een  Accounts  930.2. 
Miscellaneous  General  Expenses,  and 
Account  426.4,  Expenditures  for  Certain 
Civic,  Political,  and  Related  Activities. 
The  other  payments  were  period  costs 
that  the  Company  should  have  charged 
to  nonoperating  expense  accounts  as 


incurred.  The  Company  should  not  have 
included  the  amounts  properly 
assignable  to  Account  930.2  in  cost-of- 
service  billings  to  current  customers 
without  specific  Commission  approval, 
since  the  costs  related  to  a  period  prior 
to  the  operational  date  of  the  Grand 
Gulf  Unit  No.  1. 

Recommendations:  The  Company  (1) 
record  the  entry  shown  below  to  remove 
the  above  noted  costs  (except  far  the 
amount  transferred  to  Account  154)  from 
utility  plant  and  (2)  recalculate  all 
previous  tariff  billings  to  customers  by 
eliminating  the  above  costs  from  the  Net 
Unit  Investment  and  refund  with 
interest,  return,  tax  and  depreciation 
expenses  collected  from  the  customers 
to  date.  A  billing  adjustment  for  the 
balance  transferred  to  Account  154  is 
not  required  because  the  Company's 
tariff  permits  the  inclusion  of  Account 
154  as  well  as  plant  in  service  balances 
in  the  computation  of  net  unit 
investment  for  billings  purposes. 

154        Plant  matenals  and  oper- 
ating supplies  $167,800 

426  3     Penaltiae 37,000 

426  5     Ottier  dWucttons 940,770 

106       Compleled      construction 

not  ctessifiecJ— Electric $1,145,570 

To  cofiect  ttie  plant  ac- 
counts lor  (1)  Certain 
opersting  expenses  that 
were  improperly  capital- 
ized As  a  cost  ol  con- 
struclon  and  (2)  the 
cost  of  diesel  luet  tfial 
shouW  nave  been  in- 
cluded in  materials  and 
supplies 
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Office  of  Hearings  and  Appeals 

Cases  Filed;  Week  of  August  21 
Through  28.  1987 

During  the  Week  of  August  21  through 
August  28,  1987,  the  appeal  and  the 
applications  for  exception  or  other  relief 
listed  in  the  Appendix  of  this  Notice 
were  filed  with  the  Office  of  Hearing 
and  Appeals  of  the  Department  of 
Energy.  Submissions  madvertently 
omitted  from  earlier  lists  have  also  been 
included. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  the  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 

Dated:  September  15,  1987, 
George,  B.  Breznay, 
Director.  Office  4/ Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Weeli  Of  August  21  through  August  28,  1987) 


Date                i                        Name  and  locanon  o(  applicant 

Case  No, 

Type  ol  submission 

Aug  24    1987_ 

Kentucky.  Franklort  KY 

KEFl-0032 

KFA-0116 

KEE-0152 
KRD-0028 

KEE-0151 

KEE-0150 

Requost  for  Modification/Rescission  11  granted.  The  July  14,  1987  Decision 
and  Order  (Case  No  KEG-0012)  issued  to  Kentucky  would  be  nroailied 
regarding  Kentucky's  expendrfure  plan  m  the  Str»pcier  Well  Settlement 
Agreement 

Appeal  ol  an  Inforrrialion  Request  Deriral  If  granted  Coalition  tor  Safe  Power 
vnoukj  receive  access  to  cooies  of  agency  records  oertaimng  to  environ- 
mental reviews  ur^ierway  a'  '.ne  nariora  Nucleai  Res*?^dtion  at  Richland, 
WastMngton 

Exception  to  the  '^eoor'rq  Reaui''?menis  'f  granted  Deaton  Oil  Company 
would  not  be  rearfeo  to  'iie  P^orm  EIA-782B  Reseller.  Retailer  Monthly 
Pelroteum  Producls  Saies  Report  ' 

Motion  lor  Discovery  If  graniea  Discovery  would  be  granted  to  Economic 
Regulatory  Administration  .n  connection  v^th  the  Statement  of  Obiections 
submitted  m  response  to  the  Proposed  Remedial  Order  (Case  No.  HRO- 
02^51  issued  to  Cities  Service  Corr.par^y 

Exceotion  trom  tne  E'"'er9y  Conservation  Program  tf  granted.  Northern 
Manana  islar^ds  would  r.e  exenioted  from  me  Department  ol  Energy's 
regulations  governing  the  insiajiiOfial  Conservation  Program.  10  CFR  Part 
455 

Exception  to  the  Reoortmg  Reqiiirements  If  granted  Wholesale  Petroleum 
Agency  «»ould  not  be  required  to  liie  Form  EIA-782B.  Reseller/Retaiter 
Monthly  Petroleum  Products  Sales  fleport." 

Aug    25,  1937     

Aug    25,  1987     

Aug    25.  1987     

Aug  26.  1987       

Coalrtior  lor  Sale  Power   Portland,  OR _ 

Deaton  OtI  Co    Murireesboro,  AH 

Econonmc  Regulatory  Admmistrattoo.  Washington,  DC,,,. 

►- 

Aug    26    1S87     

1 

Whole-iaie  "Jeiroieum  Ay-n<:<   Ovwrisboro.  KY 1 

Date 

^ 

recerved 

08/14/87 

F 

08/20/87 

L 

08/31/87 

P 

08/21/87 

C 

08/21/87 

P 

08/24/87 

0 

08/24/87 

p 

08/24/87 

s 

08/25/87 

H 

08/25/87 

c 

08.25/87 

c 

06  25  87 

N 

08   25' 87 

T 

08, 21 '87 

c 

Ihfu 

08/28/87 
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Refund  Applications  Received 

(Week  of  August  21  to  August  28.  1987) 


Dale 

received 


Name  o*  refund  proceeding/ 
name  ol  rehjnd  appticani 


Case  No 


08/14/S7 
08/20/87 
08/21/87 
08/21/87 
08/21/87 
08/24/87 
08/24/87 
08-24/87 
08/25/87 
08/25/87 
06/25/87 
08-25/87 
08  25/87 
08/21/87 
thru 
08/28/67 


Floyd  D  Crow 

Lenox  Crystal  _... 

Pi-uoen  Shell  

C-J   Winchip  &  Sons.  Inc 

Pennzoil/West  Virginia 

Dune  Chemical  Corp 

Peabooy  Skefly  ServicB 

Sure  Fire  Fuel  Corp 

Horn  Oil  Co  

Ceianose  Chemical  Co 

Celanese  Chemical  Co 

North  Reading  B/P 

Township  ChI  Co  . 
Crude  Oil   Refunds   Applica 
txxts  Received 


RF265-2545 

RF277-8e 

flF298-17 

BF22S- 10903 

RO 10-392 

RF277-e7 

RF265-2548 

RF286-9 

RF265-2M7 

RF265-2548 

HF52-7 

RF262-5 

RF250-2733 

RF272-4479 

thru 

RF272-5033 


[FR  Doc.  87-21825  Filed  9-21-87:  8:4J  am] 
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Issuance  of  Decisions  and  Orders; 
Weeic  of  August  3  Through  August  7, 
1987 

During  the  week  of  August  3  through 
August  7, 1987,  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  appeals  and  applications  for 
other  relief  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appeal 

Mohil  0:l  Corporation.  8/5  87,  KFA-OllI 

A  Decision  and  Order  was  issued  by  the 
Department  of  Energy  (DOE)  on  July  24. 1987. 
concerning  a  Freedom  of  Information  Act 
(FOIA)  Appeal  filed  by  Steptoe  &  Johnson 
(Sleploe)  on  June  10. 1987.  Steptoe  ^  Johnson. 
16  DOE  I  .  Case  No.  KFA-0103  (July 

24,  1987)  (Steptoe).  On  July  24.  1987, 
subsequent  to  issuance  of  the  decision,  the 
DOE  received  comments  relating  to  the 
proceeding  from  Mobil  Oil  Corporation 
(Mobil).  On  the  basis  of  Mobil's  comments, 
the  DOE  determined  that  the  July  24.  1987 
Decision  and  Order  should  be  modified  to 
prohibit  release  of  Mobils  Transfer  Pricing 
Data  under  the  FOIA.  Therefore,  the  decision 
in  Steptoe  was  modified  to  include  Mobil 
among  those  firms  whose  data  would  not  be 
released. 

Refund  Applications 

.Albert  Hogoboom  Tank  Truck  Sei^ice.  el  a  I., 
8/5/87,  RF27a-2360.  et  a!. 
The  DOE  issued  a  Decision  and  Order  in 
connection  with  its  administration  of  the 
SlO.75  million  escrow  fund  established  for 
Surface  Transporters  pursuant  to  the 
settlement  agreement  in  the  DOE  stripper 
well  e.xemption  litigation.  The  DOE  approved 
the  volumes  of  refined  petroleum  products 
claimed  by  six  Surface  Transporters  and  will 
use  those  volumes  as  a  basis  for  the  refunds 
that  will  ultimately  be  issued  to  the  six  finns. 
The  DOE  stated  thai  because  the  size  of  a 


Surface  Transporter  applicant's  refund  will 
depend  upon  the  lotdl  number  of  gallons  that 
are  ultimately  approved,  the  actual  amount  of 
the  six  firm's  refunds  will  be  determined  at  a 
later  dale.  The  total  volume  approved  in  this 
Decision  is  5,650,788  gallons. 

American  President  Lines  Ltd.,  et  al.,  8/5/87, 
RF271-120.  et  ai. 

The  Department  of  Energy  (DOE)  issued  a 
Decision  and  Order  approving  applications 
submitted  by  six  water  transporters  for 
refunds  from  the  Rail  and  Water 
Transporters  Escrow  established  as  a  result 
of  the  Stripper  Well  Settlement  .^greement. 
The  methods  used  by  the  applicants  were 
similar  to  those  accepted  by  the  DOE  in 
previous  Rail  and  Water  decisions.  The  DOE 
will  determine  a  per  gallon  refund  amount 
and  establish  the  amount  of  each  applicant's 
refund  after  it  completes  its  analysis  of  all 
Rail  and  Water  claims. 

American  Transfer  Company,  et  ai.  8/4/87, 
RF270-1424  et  al. 

The  Department  of  Energy  (DOE|  issued  a 
Decision  and  order  approving  in  part  the 
volumes  of  six  applicants  for  refund  from  the 
Surface  Transporters  Escrow,  established  as 
a  result  of  the  Stripper  Well  Settlement 
AgreemenL  The  DOE  eliminated  from  the  six 
applications  a  portion  of  the  claim  that  was 
based  on  gallons  of  fuel  purchased  by  owner/ 
operators  of  the  firm.  The  DOE  will 
determine  a  per  gallon  refund  amount  and 
establish  the  amount  of  each  company's 
refund  based  on  this  adjusted  volume  after  it 
completes  Us  analysis  of  all  Surface 
Transporter  claims. 

Camas  Prairie  Railroad  Co..  et  ai.  8/7/87. 
RF271-7.  et  al. 

The  DOE  issued  a  Decision  and  Order 
approving  applications  submitted  by  five 
companies  for  refunds  from  the  Rail  and 
Water  Transporters  (RWT)  Escrow 
established  as  a  result  of  the  Sinpper  Well 
Settlement  Agreement.  OUA  found  that  all 
five  applicants  had  established  that  they 
were  members  of  the  RWT  class,  and  had 
substantiated  their  purchases  of  the  volumes 
of  U.S.  petroleum  products  claimed  in  their 
respective  applications.  Accordingly.  OHA 
approved  all  five  applications  The  DOE  will 
determine  a  per  gallon  refund  amount  and 
establish  the  amount  of  each  applicant's 
refund  after  it  completes  its  analysis  of  all 
Rail  and  Water  claims. 

Cartwright  Van  Lines.  Inc.  and  Colonial  Fast 
Freight  Lines.  Inc..  B/4/B7 RF270-1436 
and  RF2T0-U39. 
The  Department  of  Energy  (DOE)  issued  a 
Decision  and  Order  denying  two 
Applications  for  Refund  from  the  Surface 
Transporters  Escrow,  established  as  a  result 
of  the  Stripper  Well  Settiempnt  .Agreement. 
The  DOE  determined  that  the  claims  of  both 
Cartwright  Van  Lines.  Inc.  and  Colonial  fast 
Freight  Lines.  Inc.  were  based  on  gallons  of 
fuel  purchased  by  owner/operators,  not  the 
firm  Itself  These  gallons  are  ineligible  for  a 
refund  because  they  were  not  purchased  by 
the  applicants.  Therefore,  the  applicants  did 
not  meet  the  tnmimum  requirements  for  a 


Surface  Transporter  Refund  Application  and 
were  denied. 

Canadian  National  Railway  Co..  8/6/87, 
RF271-70. 

Canadian  National  Railway  jCNR).  filed  an 
Application  for  Refund  from  the  Rail  and 
Water  Transporters  Escrow  In  considering 
that  application.  OH.A  determined  that  CNR 
was  not  incorporated  under  the  Laws  of  any 
stale  of  the  United  Slates,  as  required  by 
Paragraph  16  of  the  Order  Establishing 
Transporters  Escrow  .Accordingly.  OHA  held 
that  CNR  was  not  a  member  of  the  class  of 
Rail  Water  Transporters,  and  denied  the 
firm's  application. 

Charles  C  Towne  &  Sons,  Inc..  et  al..  8/4/87, 
RF270-9ai,  et  al. 

The  DOE  issued  a  Decision  and  Order  to  15 
firms  that  applied  for  refunds  from  the  SlO.75 
million  Surface  Transporters  Escrow  fund 
established  pursuant  to  the  Settlement 
Agreement  m  the  DOE  Stripper  Well 
Exemption  Litigation  Each  applicant 
demonstrated  that  it  operated  motor  vehicles 
during  the  Settlement  Penod  and  that  it  was 
either  a  "for  hire"  carrier  or  a  private  fleet 
operator  for  the  purposes  of  this  proceeding. 
In  addition,  each  applicant  demonstrated  that 
it  purchased  a  certain  volume  of  eligible 
petroleum  products  above  the  250.000  gallon 
minimum  prescribed  in  the  Order  establishing 
the  Surface  Transporters  Escrow.  Non- 
vehicle  and/or  off -road  fuel  had  to  be 
subtracted  from  three  of  the  claims.  Once 
these  adiustments  were  made,  however,  all 
15  Applications  were  approved.  The 
respective  volumes  will  be  used  to  calculate 
each  company's  final  refund.  The  total 
number  of  gallons  approved  in  this  Decision 
is  100,124,836. 

Colonial  Rubber  Works,  Inc..  et  al..  8/5/87, 
RF270-1343  et  a!. 
The  DOE  issued  a  Decision  and  Order 
approving  the  volumes  of  nine  Applications 
for  Refund  from  the  Surface  Transporters 
Escrow,  established  as  a  resuii  of  the  Stripper 
Well  Setllemenl  Agreement.  The  DOE  will 
determine  a  per  gallon  refund  amount  and 
establish  the  amount  of  each  company's 
refund  after  it  completes  its  analysis  of  all 
Surface  Transporter  claims. 

Cook  Moving  Systems.  Inc..  el  ai.  8/4/87, 
RF270-1442  et  ai 
The  Department  of  Energy  (DOE)  issued  a 
Decision  and  Order  approving  in  part  the 
volumes  of  sixteen  applicants  for  refund  from 
the  Surface  Transporters  Escrow,  established 
as  a  result  of  the  Stripper  W  eil  Settlement 
Agreement  The  DOE  eliminated  from  the 
sixteen  applications  a  portion  of  the  ciaim 
that  was  based  on  gallons  of  fuel  purchased 
by  owner/operators  of  the  firm  The  DOE  will 
determine  a  per  gallon  refund  amount  and 
establish  the  amount  of  each  company's 
refund  based  on  this  adjusted  volume  after  it 
completes  its  analysis  of  all  Surface 
Transporter  claims. 

Corinth  and  Counce  Railroad  Co..  8/6/87, 
RF271~4. 

Corinth  and  Counce  Railroad  ICCR)  filed  a 
Motion  for  Reconsideration  seeking  to 
reve.r^e  our  grant  of  the  firm  s  October  10. 
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1)86  .Xpplication  for  Refund  from  the  Rail  and 
Water  Trnnsporlprs  (RWT)  Escrow. 
According  to  CCR.  its  Applicdtlon  for  Refund 
w;)s  not  proper  because  the  firm  lacked  the 
authority  to  sign  the  waiver  which  is  part  of 
the  court  approved  apphcaiion  form.  OH.^ 
dismissed  this  argument  and  denied  CCR's 
Motion  for  Reconsideration.  When  a  firm 
which  is  actually  a  member  of  the  RWT  class 
signs  the  waiver  which  is  part  of  the  court 
approved  application  form,  that  application 
constitutes  an  irreversible  election  of 
benefits.  In  this  case,  it  was  CCR's 
responsibility  to  determine  the  most 
advantegeous  forum  in  which  to  seek  a 
n-fund  before  filing  its  original  application.  It 
would  be  inappropriate  to  disrupt  the  entire 
RWT  proceeding  by  allowing  CCR  or  other 
firms  to  continuously  reposition  themselves 
vis-a-vis  the  various  refund  proceedings 
pending  before  OHA. 

Curtis  Transport.  Inc..  el  a!.,  8/4/87.  RF270- 
1443  et  al. 
The  Department  of  Energy  (DOE)  issued  a 
Decision  and  Order  denying  nine 
Applications  for  Refund  from  the  Surface 
Transporters  Escrow,  established  as  a  result 
of  the  Stripper  Well  Settlement  Agreement. 
The  DOE  determined  that  each  of  the  claims 
of  the  nine  companies  was  based  on  gallons 
of  fuel  purchased  by  owner/operators  of  the 
firm.  These  gallons  are  ineligible  for  a  refund 
because  they  were  not  purchased  by  the 
applicant.  Therefore,  the  applicants  did  not 
meet  the  minimum  requirements  for  a  Surface 
Transporter  Refund  Application  and  were 
denied. 

Getty  Oil  Cowpany/Aker's  Skeliy.  et  al..  8/5/ 
'07.  RF265-0023.  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  59  Applications  for  Refund  filed 
by  purchasers  of  products  covered  by  a 
consent  order  that  the  agency  entered  into 
with  Getty  Oil  Company.  Each  applicant 
submitted  information  indicating  the  volume 
of  its  Getty  purchases.  None  of  them  was 
entitled  to  a  refund  greater  than  the  Sa.OOO 
small  claims  refund  amount.  The  sum  of  the 
refunds  approved  in  this  Decision  is  S230,074, 
representing  $115,.')26  in  principal  and 
$114  548  in  accrued  interest. 

Getty  Oil  Company /■'Mamo  Service,  et  al..  8/ 
5/87.  RF265-i011.  el  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  44  Applications  for  Refund  filed 
by  purchasers  of  products  covered  by  a 
consent  order  that  the  agency  entered  into 
with  Celty  Oil  Company.  Each  applicant 
submitted  information  indicating  the  volume 
of  its  Getty  purchases.  None  of  them  was 
entitled  to  a  refund  greater  than  the  $5,000 
small  claims  refund  am.ount.  The  sum  of  the 
refunds  approved  in  this  Decision  is  $125,962. 
representing  $63,250  in  principal  and  $62,712 
in  accrued  interest, 

Getty  Oil  Company /Armstrong  Oil  Company, 
el  al..  8 '6/87.  'RF265-1474  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  96  Applications  for  Refund  filed 
by  purchasers  of  products  covered  by  a 
consent  order  thai  the  agency  entered  into 
with  Getty  Oil  Company  Each  applicant 
submitted  information  indicating  the  volume 
of  its  Getty  purchases.  None  of  them  was 


entitled  to  a  fef.ind  greater  than  the  S5.000 
small  claims  refund  amount.  The  sum  of  the 
refunds  approved  in  this  Decision  is  $309,615, 
representing  SI 55.475  in  principal  and 
$154,140  in  accrued  interest. 

Gulf  Oil  Corporation/H.M.  Oppel,  8/6/87, 
RF40-2600 
The  DOE  issued  a  Decision  concerning  the 
Application  for  Refund  from  the  Gulf  Oil 
Corporation  consent  order  fund  filed  by  H.M. 
Oppel.  In  considering  the  application,  the 
DOE  found  that  H.M.  Oppel  had  failed  to 
meet  the  cosl-absorption  requirement.  Rather, 
the  applicant  stated  that  it  passed  through  to 
its  customers  any  Gulf  price  increases. 
Accordingly,  the  firm's  refund  application 
was  denied. 

Gulf  Oil  Corporation/Hughes  Service.  8/6/87. 
RF40-1S73  et  al. 
The  DOE  issued  a  Decision  granting  four 
Applications  for  Refund  from  the  Gulf  Oil 
Corporation  consent  order  fund  filed  by 
retailers  and  resellers  of  Gulf  refined 
products.  In  considering  the  applications,  the 
UOE  found  that  each  of  the  claimants  had 
demonstrated  that  it  would  not  have  been 
required  to  pass  through  to  its  customers  a 
cost  reduction  equal  to  the  refund  claimed. 
Accordingly,  the  firms  were  granted  refunds 
totalling  $4,100.  representing  $3,248  in 
principal  plus  $852  in  interest. 

Gulf  Oil  Corporation /May's  Gulf.  8/4/87. 
RF40-239 
The  DOE  issued  a  Decision  concerning  the 
Application  for  Refund  from  the  Gulf  Oil 
Corporation  consent  order  fund  filed  by 
May's  Gulf.  In  cons'dering  the  application, 
the  DOE  found  that  Mays  Gulf  had  failed  to 
meet  the  cost-absorption  requirement.  Rather, 
the  applicant  stated  that  it  passed  through  to 
its  customers  any  Gulf  price  increases. 
Accordingly,  the  firm's  refund  application 
was  denied. 

Gulf  Oil  Co fporation /Three  Brothers  Gulf.  8/ 
6/87.  RF40-3703 
The  DOE  granted  a  refund  from  the  Gulf 
Oil  Corporation  deposit  fund  escrow  account 
to  the  Three  Brothers  Gulf,  a  retailer  of  Gulf 
petroleum  products.  Three  Brothers 
demonstrated  that  it  would  not  have  been 
required  to  reduce  their  selling  prices  to  their 
customers  by  the  amount  of  the  refund 
received.  The  refund  to  Three  Brothers 
totalled  $1,575. 

Kaiser  Sand  S-  Gravel  Company  and  Reed 
Crushed  Stone  Co..  Inc..  8/4/87.  RF270- 
1515.  RF270-1518 
The  Department  of  Energy  (DOE)  issued  a 
Decision  and  Order  approving  in  part  the 
volumes  of  two  applicants  for  refunds  from 
the  Surface  Transporters  Escrow,  established 
as  a  result  of  the  Stripper  Well  Settlement 
Agreement.  The  DOE  eliminated  from  the 
applications  of  Kaiser  Sand  &  Gravel 
Company  and  Reed  Crushed  Stone  Company, 
Inc.  the  portion  of  the  claims  based  on 
ineligible  gallons  of  asphalt  oil  and  ineligible 
gallons  used  in  quarrying  equipment  and 
water  transportation.  The  DOE  will 
determine  a  per  gallon  refund  amount  and 
establish  the  amount  of  each  company's 
refund  based  on  their  adjusted  volumes  after 


it  completes  its  analysis  of  all  Surface 
Transporter  claims. 

Marathon  Petroleum  Company /Cheker  Oil 
Company.  8/4/87.  RF250-1984.  RF250- 
2730 

The  DOE  issued  a  Decision  and  Order 
denying  an  .Appliwition  for  Refund  submitted 
by  Cheker  Oil  Company  in  connection  with 
the  Marathon  Petroleum  Company  refund 
proceeding.  The  DOE  found  that  it  would  be 
inappropriate  to  issue  a  refund  to  Cheker 
because  the  firm  is  a  division  of  a  wholly 
owned  subsidiary  of  .Marathon.  For  the  same 
reason,  the  DOE  rescinded  a  refund 
previously  granted  to  Cheker  in  the  Marathon 
proceeding.  Cheker  was  directed  to  remit 
S4.904.  the  total  refund  it  received  pursuant  to 
a  previous  decision,  plus  S123  in  interest. 

Poole  Truck  Line.  Inc.  and  Lucky  Stores.  Inc., 
8/5/37.  RF270-2355.  RF270-2392 
The  DOE  issued  a  Decision  and  Order 
approving  the  purchase  volumes  claimed  by  a 
"for  hire"  carrier  and  a  private  carrier  in 
connection  with  the  Surface  Transporters 
Escrow.  Poole  Truck  Line.  Inc.  and  Lucky 
Stores.  Inc.  substantiated  their  claims  by 
providing  copies  of  the  records  they  used  in 
deriving  their  claim  amounts.  The  DOE  stated 
that  because  the  size  of  a  Surface  refund  will 
depend  upon  the  total  number  of  gallons  that 
are  ultimately  approved,  the  actual  amount  of 
the  two  firms'  refunds  will  be  determined  at  a 
later  dale.  The  total  volume  approved  for  the 
two  firms  in  this  Decision  is  104.062.889 
gallons. 

Pyrofax  Gas  Corporation/Central  Foundry 
Company.  8/4/87.  RF277-41 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Appl'cation  for  Refund  filed  on 
behalf  of  Central  Foundry  Company  (CFC). 
an  ultimate  consumer  of  Pyrofax  Gas 
Corporation  propane.  CFC  applied  for  a 
refund  based  on  the  procedures  outlined  in 
Pyrofax  Gas  Corporation.  15  DOE  ^  85.494 
(1987).  governing  the  disbursement  of 
settlement  funds  received  from  Pyrofax 
pursuant  to  a  March  23.  1981  Consent  Order. 
Since  CFC  was  an  end-user  the  firm  was 
found  to  have  been  injured  by  Pyrofax's 
alleged  overcharges.  After  examining  the 
application  and  supporting  documentation 
submitted  by  CFC.  the  DOE  granted  the  firm 
a  refund  of  S389.574.  representing  $225,629  in 
principal  and  $163,945  In  accrued  interest. 

Student  Transit— Eau  Claire.  Inc.  et  al..  8/4/ 
87  RF270-586  ET  AL. 
The  DOE  issued  a  Decision  and  Order  in 
connection  with  its  administration  of  the 
$10.75  million  escrow  fund  established  for 
surface  transporters  pursuant  to  the 
settlement  agreement  in  the  DOE  stripper 
well  exemption  litigation.  The  DOE  approved 
the  gallonages  of  refined  petroleum  products 
claimed  by  four  bus  companies  and  will  use 
those  gallonages  as  a  basis  for  the  refunds 
that  will  ultimately  be  issued  to  the  four 
firms.  The  DOE  stated  that  because  of  the 
size  of  a  surface  transporter,  applicant's 
refund  will  depend  upon  the  total  number  of 
gallons  that  are  ultimately  approved,  the 
actual  amounts  of  the  four  firms'  refunds  will 
be  determined  at  a  later  date. 
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Dismissals 

The  following  submissions  werp  dismissed. 
Name  and  Case  No. 

City  Taxicab  &  Transfer  Co    Inc..  RF270-132 
Uuiuth  Transit  Authority.  RF270-16 
loseph  L.  Redding,  jr..  KKA-0108 
Money  Saver  Station.  RF238-79 
Redding  Petroleum.  Inc.,  RF23&-48 
Remsen  Tank  Line  Co.,  RF225-5647 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  e.xcept 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published  ' 
loose  leaf  reporter  system. 
September  15.  1987. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 
|FR  Doc.  87-21823  Filed  9-21-87:  845  am] 
BILLING  CODE  e4S0-01-M 


Issuance  of  Decisions  and  Orders; 
Week  of  August  10  Through  August  14 
1987 

During  the  week  of  August  10  through 
August  14, 1987,  the  decisions  and 
orders  summarized  below  were  issued 
with  respect  to  appeals  and  applications 
for  other  relief  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appeal 

David  R.  Saler.  8/13/87.  KFA-0106 

David  R.  Soler  filed  an  Appeal  from  a 
denial  by  the  Freedom  of  Information 
Authorizing  Official  of  the  Princeton  .^rea 
Office  of  the  Department  of  Energy  (DOE)  of 
a  Request  for  Information  which  he  submitted 
under  the  Freedom  of  Information  Act  (the 
FOIA).  In  considering  the  Appeal,  the  DOE 
found  that  an  adequate  search  had  been 
conducted  in  response  to  the  request  and  that 
no  responsive  documents  existed.  The.refore, 
the  Appeal  was  denied. 

Remedial  Order 

A  weco.  inc.  and  Billv  K.  Hargis.  8/13/87. 
HRO-0179 

The  DOE  issued  a  final  Remedial  Order  to 
AVVECO.  Inc.  and  Billy  K.  Hargis  (the 
Respondents).  In  that  Order,  the  DOE  found 
that  during  the  period  March  1977  through 
December  1978.  the  Respondents  violated  10 
CFR  212.131  in  364  transactions  by 
miscertifying  11.330.733  barrels  of  crude  oil. 
The  DOE  also  found  that  in  those  same  364 
transactions,  the  Respondents  violated  10 
CFR  210.62(c)  and  205.202  by  entering  into  a 
series  of  paper  ■'balancing"  transactions  in 


order  to  conceal  their  miscertificalion 
violations.  On  this  latter  point.  DOE 
determined  that  the  Respondents'  sole 
purpose  in  engaging  in  these  paper 
transactions  was  to  subvert  the  certification 
regulations.  DOE  concluded  by  fincing  that 
the  Respondents'  actions  in  this  regard 
caused  them  to  reap  unwarranted  profits  at 
the  expense  of  the  consu.ming  public  who 
needlessly  paid  the  resulting  inc-ease  in  the 
price  of  petroleum  products  For  these 
regulatory  violations,  the  rX3E  ordered  the 
Respondents  to  pay  the  DOE  S.%.yi4.S43.25 
plus  appropriate  interest 

The  DOE  also  found  that  during  the  period 
January  through  December  1978  the 
Respondents  received  illegal  revenues 
totalling  $2,386,171.03  as  a  result  of  reselling 
crude  oil  in  51  transactions  at  prices  in 
excess  of  those  permitted  by  10  CFR  212  186. 
The  Remedial  Order  requires  the 
Respondents  to  pay  to  the  DOE  the  above- 
stated  amount  plus  appropriate  interest. 

Further,  the  DOE  determined  in  the 
Remedial  Order  that  the  Respondents 
violated  10  CFR  212,186  in  certain  of  their 
crude  oil  resales  during  October  19~8  With 
respect  to  this  regulatory  vioiation.  the  DOE 
found  that  in  a  series  of  transactions  the 
Respondents  sold  the  same  crude  oil  twice  at 
prices  in  excess  of  the  actual  prices  they  paid 
for  the  crude,  while  failing  to  perform  any 
service  or  other  function  traditiona!ly  and 
histoncally  associated  with  the  resale  of 
crude  oil.  The  Remedial  Order  requires  the 
Respondents  to  pay  $409,120.02  plus 
appropriate  interest  in  restitution  for  their 
layering  activities  m  October  197a 

Finally,  the  DOE  determined  that  in  seven 
transactions  during  the  period  March  through 
December  1977  the  Respondents  violated  10 
CFR  210.62(c)  and  205.202  when  they  inserted 
themselves  between  two  other  resellers  and 
sold  crude  oil  at  a  substantial  mark-up  to 
their  customers.  The  DOE  further  found  that 
while  the  Respondents  were  engaged  in  the 
above-descrilied  practice,  they  performed  no 
role  in  the  production,  distribution,  or  refining 
of  the  crude  oil  they  purchased  and  sold.  As  a 
result  of  these  regulatory  violations,  the 
Remedial  Order  requires  the  Respondents  to 
pay  the  DOE  $800,568.36,  plus  appropriate 
interest. 

In  summation,  the  DOE  held  that  the 
Respondents  jointly  and  severally  liable  for 
regulatory  violations  in  the  amount  of 
$54,510,702.66.  exclusive  of  interest. 
According  to  the  Remedial  Order,  the 
Respondents  are  obligated  to  pay  the  above- 
stated  sum.  plus  appropriate  interest,  to  the 
DOE  for  ultimate  distribution  pursuant  to  10 
CFR  Part  205.  Subpart  V. 

Interlocutory  Orders 

Powprine  Oil  Company.  8/14/87.  KRZ-0036. 

KRZ-0037  KRZ-0038.  HRD-0131.  HRD- 

0094  and  HRH-0094 
The  DOE  issued  a  Decision  and  Order 
considering  six  procedural  motions  filed  in 
connection  with  a  Proposed  Remedial  Order 
(PRO)  issued  to  Powerine  Oil  Company  by 
the  Fxonomic  Regulatory  Administration 
(ERA).  Powerine  filed  three  Motions  to 
Dismiss,  asserting  that  (1)  the  Office  of 
Hearings  and  Appeals  has  no  authority  to 
adjudicate  DOE  enforcement  actions,  (2)  the 


interest  and  refund  provisions  of  the  PRO 
should  be  dismissed,  and  (3)  a  declaration  by 
the  auditing  DOE  employee  should  be 
dismissed:  a  Motion  for  Discovery  concerning 
ERA"s  calculations  in  the  PRO  exhibits,  DOE 
rulemakings,  contemporaneous  construction 
of  certain  crude  oil  regulations,  and 
negotiations  surrounding  an  earlier 
settlement  agreement  between  Powerine  and 
the  PEA:  a  Motion  for  Evidentiary  Hearing: 
and  a  Request  for  Production  of  Documents 
The  DOE  denied  all  of  the  above  motions, 
finding  that  (1)  no  basis  existed  for  dismissal 
of  the  PRO,  (2)  the  requested  discovery 
(including  document  production)  was  either 
irrelevant  or  had  already  been  provided  to 
Powerine  by  ERA.  and  (3)  the  evidentiary 
hearing  motion  did  not  establish  the 
existence  of  disputed  facts. 

Reinauer  Petroleum  Company,  Economic 
Regulatorv  Administration.  8/14/87. 
KRZ-0045.  KRZ-W61  and  KRR-0027 
Reinauer  Petroleum  Company  objected  to  a 
Motion  to  Amend  the  Proposed  Remedial 
Order  issued  to  the  firm  by  the  Economic 
Regulatory  Administration  on  November  19, 
1982.  In  the  PRO.  as  supplemented  by  the 
Motion  to  An-.end.  the  ER.A  alleged  that 
Reinauer  received  $224..'vJ1.33  in  overcharges 
as  a  result  of  its  violation  of  the  petroleum 
pnce  regulations  set  fortn  in  10  CFR  212.93  in 
its  sales  of  motor  gasoline  during  the  penod 
April  1,  1979  through  September  30,  1979.  The 
PRO  was  remanded  to  the  ERA  for 
recomputation  of  the  alleged  overcharges. 
Reinauer  Petroleum  Co..  12  DOE  \  83,016 
(1984).  In  considering  the  firm's  olijections, 
the  DOE  determined  that  most  of  the  firm's 
arguments  fell  outside  the  narrow  scope  of 
the  remand  proceeding.  The  DOE  also 
rejected  the  firm's  alternative  method  of 
recomputing  overcharges  on  the  grounds  that 
the  method  was  not  sanctioned  by  the 
regulations.  Accordingly,  the  DOE  issued  a 
rinal  Remedial  Order  to  Reinauer  which 
requires  the  firm  to  remit  the  overcharges  to 
the  DOE  for  deposit  into  a  DOE  escrow 
account  for  ultimate  disbursement  pursuant 
to  10  CFR  Part  205.  Subpart  V. 

In  the  Decision,  the  DOE  also  denied  a 
Motion  to  Strike  filed  by  the  ERA  and  a 
Motion  for  Reconsideration  filed  by  Reinauer. 
The  Motion  to  Strike  was  denied  on  the 
grounds  that  the  ERA  had  not  shown  that 
unusual  or  prejudicial  circumstances  existed 
which  would  warrant  approval  of  the  Motion. 
The  Motion  for  Reconsideration,  which 
requested  reconsideration  of  the  DOE's 
determination  in  the  remand  order  to  impose 
interest  on  the  alleged  overcharges,  was 
denied  on  the  grounds  the  firm  had  not 
provided  evidence  of  significantly  changed 
circumstances  which  would  necessitate 
reconsideration.  Specifically,  the  DOE  found 
that  TECA's  decision  in  Joseph  Stertz  v.  Gulf 
Oil  Corp..  783  F.  2d  1064  (Temp.  Emer.  Ct. 
App.  1986),  was  not  grounds  for 
reconsideration  of  the  interest  issue. 

Supplemental  Order 

J.D.  Street!  B  Company.  Inc. /Economic 
Regulatory  Administration.  8/14/87. 
KRX-0040.  KRZ-0O63  and  KRR-0022 


35574 


Federal  Register  /  Vol.  52,  No.  183  /  Tuesday,  September  22,  1987  /  Notices 


The  DOE  isslipi!  d  major  Interlocutory 
Order  (Case  No   KRX-a)40)  which  resolved 
n'osi  of  the  issues  :n  the  Proposed  Remedial 
Order  (PRO)  proceeding  mvolvinj?  |.D.  Streelt 
&  Company.  Inc.  (Streett).  The  PRO  alleges 
that  during  the  audit  period  |anuary  1.  1978 
through  November  30.  1979.  Streett  sold 
motor  gasoline  in  violation  of  the  price 
regulations  codified  at  10  CI'R  Part  212, 
Subpart  F  and  as  a  result  overcharged  its 
customers  in  the  amount  of  52.948.350,46. 
Since  the  filing  of  the  initial  pleadings  in  the 
proceeding,  both  the  F.R.-\  and  Streett  have 
submitted  revisions  of  the  overcharges 
alleged  in  the  PRO  based  upon  the  ERA'S 
audit  methodology.  In  the  Order,  the  DOE 
determined  that  the  overcharge 
recalculations  submitted  by  Streett  and  the 
F.RA  are  inaccurate.  Accordingly,  the  DOE 
directed  Streelt  to  supply  the  ERA  with 
additional  information  concerning  its  product 
costs,  prices,  and  pre-audit  and  audit  period 
unrecouped  product  cost  banks,  and 
remanded  for  revisions  based  on  the  rulings 
made  on  the  legal  issues  and  the  new  factual 
data  to  be  submitted  by  the  firm. 

In  the  Order,  the  DOE  determined  that  the 
PRO  establishes  a  prima  facie  case  of 
regulatory  violation  and  that  the  ER.A 
correctly  determined  that  Streett  was  a 
gasoline  "reseller  "  during  the  audit  period. 
Farther,  the  DOE  upheld  the  ERA's 
application  of  the  general  gasoline  price  rule 
codified  at  10  CFR  212.93  in  auditing  Streett's 
sales  of  unleaded  gasoline.  In  addition  to  the 
legal  challenges  to  the  PRO.  the  DOE 
addressed  the  validity  of  the  ERA's  audit 
methodology.  First,  the  DOE  determined  that 
in  the  absence  of  a  specific  unleaded  gasoline 
price  rule,  the  ERA  acted  reasonably  in 
imputing  the  May  15.  1973  price  of  leaded 
regular  gasoline  to  Streett's  sales  of  unleaded 
gasoline.  Second,  in  an  issue  of  first 
impression,  the  DOE  considered  whether 
unleaded  and  regular  leaded  gasoline  should 
be  treated  as  the  same  product  for  product 
costs.  Noting  that  historically  resellers 
maintained  price  differentials  between  those 
two  grades  of  gasoline,  the  DOE  determined 
that  the  increased  costs  of  unleaded  gasoline 
should  be  determined  separately  from  leaded 
gasoline.  In  so  holding,  the  DOE  also  rejected 
Streett's  contention  that  it  be  allowed  to 
"commingle"  its  unrecouped  product  cost 
banks  for  leaded  and  unleaded  gasoline. 
While  upholding  the  ER.'\'s  audit 
metriodology  concerning  unleaded  gasoline 
sales,  the  DOE  rejected  the  ERA's  treatment 
of  Streett's  product  costs.  The  ER.^  had 
revised  Streett's  costs  on  a  separate 
inventory  basis.  After  reviewing  Streett's 
unorthooov  inventory  cost  accounting 
method,  the  DOE  determined  that  Streett  had 
in  fact  used  firm-wide  inventory  cost 
accounting  and  ordered  the  ERA  to  revise 
Streett's  product  costs  accordingly.  At  the 
same  time,  the  DOE  rejected  certain  cost 
adjustments  'laimed  by  Streett.  finding  that 
they  were  in  tact  phantom  costs  or  non- 
product  costs. 

In  addition  to  resolving  the  issues  noted 
above,  the  Order  also  denied  two  motions 
relating  to  the  PRO  First,  the  DOE  rejected  a 
Motion  to  Amend  the  PRO  filed  by  the  ERA 
on  December  19.  1986  (Case  No.  KRX-0O40). 
finding  that  the  ERA  s  proposed  PRO 


revisions  contained  the  above-noted  audit 
methodology  errors.  Second,  the  DOE 
rejected  a  Motion  for  Reconsideration  filed 
by  Streett  on  March  12, 1987  (Case  No.  KRR- 
0022)  in  which  Street!  requested  that  OHA 
reconsider  a  prior  determination  not  to 
dismiss  the  PRO. 

Refund  Applications 

Allied  Materials/Poteau  Petroleum  Products, 
8/14/87.  RF194-6 

Poteau  Petroleum  Products  (Poteau)  filed 
an  Application  for  Refund  in  which  it  sought 
a  portion  of  the  consent  order  funds  obtained 
from  Allied  Materials  Corp.  and  Excell  Corp. 
(Allied)  (consent  order  no.  660S00302Z).  The 
applicant's  level  of  refined  petroleum  product 
purchases  from  Allied  during  the  consent 
order  period  resulted  in  it  being  eligible  for  a 
refund  in  excess  of  the  small  claims  threshold 
amount.  Based  on  the  price  and  unrecouped 
cost  data  which  the  applicant  submitted,  the 
DOE  determined  that  the  applicant  was 
injured  during  14  months  of  the  consent  order 
period.  In  accordance  with  the  procedures  set 
forth  in  Allied  Materials  Corp.  and  Excell 
Corp..  13  DOE  \  85,095  (1985),  Poteau's  refund 
was  calculated  based  upon  the  amount  of 
refined  petroleum  products  purchased  during 
these  14  months.  The  DOE  determined  that 
Poteau  was  entitled  to  a  refund  of  $6,183 
(S4,223  in  principal  and  SI ,960  in  interest). 

Bluebird,  et  ql..  8/10/87.  RF270-1799  et  al. 

The  DOE  issued  a  Decision  and  Order  in 
connection  with  its  administration  of  the 
$10.75  million  escrow  fund  established  for 
surface  transporters  pursuant  to  the 
settlement  agreement  In  the  DOE  Stripper 
Well  Exemption  litigation.  The  DOE  approved 
the  gallonagcs  of  refined  petroleum  products 
claimed  by  twenty-four  trucking  companies 
and  will  use  those  gallonages  as  a  basis  for 
the  refund  that  will  ultimately  be  issued  to  the 
twenty-four  firms.  The  DOE  stated  that 
because  the  size  of  a  surface  transporter 
applicant's  refund  will  depend  upon  the  total 
number  of  gallons  that  are  ultimately 
approved,  the  actual  amounts  of  the  twenty- 
four  firms'  refunds  will  be  determined  at  a 
later  date. 

Brown's  Bakery.  Inc.  et  al..  8/13/87,  RF270- 
1651  et  pi. 

The  Department  of  Energy  (DOE)  issued  a 
Decision  and  Order  approving  the  volumes  of 
twenty-one  Applications  for  Refund  from  the 
Surface  Transporters  Escrow,  established  as 
the  result  of  the  Stripper  Well  Settlement 
Agreement.  The  DOE  will  determine  a  per 
gallon  refund  amount  and  establish  the 
amount  of  each  company's  refund  after  it 
completes  its  analysis  of  all  Surface 
Transporter  claims. 

Coline  Gasoline  Corp./Pennsylvania  et  al.,  8/ 
i3l&7,RQ2-J62etal. 

The  DOE  issued  a  Decision  and  Order 
granting  a  second-stage  refund  application 
submitted  by  the  Commonwealth  of 
Pennsylvania  and  disapproving  a  second- 
stage  refund  application  submitted  by  the 
State  of  Montana.  Pennsylvania  will  use 
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$3,889,798  from  the  Coline  Gasoline  Corp.,  the 
National  Helium  Corp.,  the  Pennzoil 
Company  and  the  Standard  Oil  Company 
(Indiana)  escrow  accounts  to  fund  the 
weatherization  of  low-income  housing.  The 
DOE  denied  Montana's  proposal  to  fund  the 
replacement  of  mercury  vapor  outdoor 
lighting  with  a  more  efficient  variety  of  high 
pressure  sodium  lights. 

D6-P  Trucking  Company.  Inc..  Scbafer 

Bakeries.  Inc.  and  Einck  Trucking.  8/14/ 
87,  RR270-1.  RR270-5  and  RR270-7. 

D&P  Trucking  Company.  Inc.,  Schafer 
Bakeries,  Inc.  and  Einck  Trucking  filed 
Motions  for  Reconsideration  of  the  dismissal 
by  the  DOE  of  their  Applications  for  Refund 
from  the  Surface  Transporters  Escrow  fund. 
Each  firm's  refund  application  had  been 
dismissed  because  it  was  filed  after  the  filing 
deadline  established  for  Surface  Transporter 
applications.  In  considering  each  firm's 
reason  for  late  filing  set  forth  in  its  Motion, 
the  DOE  found  that  none  of  the  firms  had 
convincingly  demonstrated  that  its  filing 
burden  differed  from  any  of  the 
approximately  2400  firms  that  managed  to  file 
timely  applications.  Accordingly,  the  Motions 
for  Reconsideration  were  denied. 

Dravo  Meckling  Corporation  et  al..  8113/87, 
RF271-87  et  al. 
The  Department  of  Energy  (DOE)  issued  a 
Decision  and  Order  approving  applications 
submitted  by  six  water  transporters  for 
refunds  from  the  Rail  and  W  ater 
Transporters  Escrow  established  as  a  result 
of  the  Stripper  Well  Settlement  Agreement. 
The  methods  used  by  the  applicants  for 
estimating  their  consumption  of  petroleum 
products  were  similar  to  those  accepted  by 
the  DOE  in  previous  Rail  and  Water 
decisions.  Two  of  the  applicants  erred  in  the 
calculation  of  their  respective  claims  and  the 
DOE  recalculated  their  gallonage  correctly. 
The  DOE  rejected  the  estimation  technique 
used  by  one  of  the  applicants  and 
recalculated  its  gallonage  by  averaging  the 
year  immediately  prior  to  and  the  year 
immediately  following  the  time  period  for 
which  the  estimate  was  used.  The  DOE  will 
determine  a  per  gallon  refund  amount  and 
establish  the  amount  of  each  applicant's 
refund  after  it  completes  its  analysis  of  all 
Rail  and  Water  claims. 

Getty  Oil  Company/Alma  Gas  &■  Equipment 
Co.  et  al..  8/14/87,  RF265-1092  et  al. 
The  DOE  issued  a  decision  and  Order 
concerning  five  Applicants  for  Refund  filed 
by  purchasers  of  products  covered  by  a 
consent  order  that  the  agency  entered  into 
with  Getty  Oil  Company  Each  applicant 
submitted  information  indicating  the  volume 
of  its  Getty  purchases.  In  two  of  these  cases, 
the  applicants  were  eligible  for  a  claim  below 
the  $5,000  threshold.  In  the  remaining  three 
cases,  the  applicants  elected  to  limit  their 
claims  to  S5.000.  The  sum  of  the  refunds 
approved  in  this  Decision  is  $24,625, 
representing  $12,365  in  principal  and  $12,260 
in  accrued  interest. 

Getty  Oil  Company /fohnny's  Getty 
Service.Inc.  8/14/87  RF26S-i390. 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund  filed  by 
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lohnny's  Getty  Ser\ice.  Inc.  (JGS)  with 
respect  to  its  purchases  of  products  co\ercd 
by  a  consent  order  that  the  agency  entered 
into  with  Getty  Oil  Company.  IGC  submitted 
information  indicating  the  volume  of  its  Getty 
purchases  which  establishes  eligibility  for  a 
claim  below  the  S5.000  threshold.  The'sum  of 
the  refund  approved  in  this  Decision  is  S5.925. 
representing  $2,975  in  principal  and  $2,950  in 
accrued  inlerels. 

Gulf  on  Corporation/F.I.  Stanford.  Jr..  8/13/ 
87.  RF40-321. 

The  DOE  issued  a  Decision  concerning  the 
Application  for  Refund  from  the  Gulf  Oil 
Corporation  consent  order  fund  Tiled  by  F.|. 
Stanford,  [r.  In  considering  the  application. 
the  DOE  found  that  F.)  Stanford  had  failed  to 
meet  the  cosl-absorption  requirement.  Rather, 
the  applicant  slated  thai  it  passed  through  to 
its  customers  any  Gulf  price  increases. 
Accordingly,  the  firms  refund  application 
was  denied. 

Gulf  Oil  Corporation /Smethport  Gulfet  a  I.. 
8/14/87.  RF40-2376  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  seven  Applications  for  Refund 
filed  by  retailers  of  Gulf  Oil  Corporation 
petroleum  products.  Each  firm  applied  for  a 
refund  based  on  the  procedures  outlined  in 
Gulf  Oil  Corporation.  12  DOE  I  85.048  (1984). 
which  governs  the  disbursement  of 
settlement  funds  received  from  Gulf  pursuant 
to  a  1978  Consent  Order.  In  accordance  with 
those  procedures,  each  applicant 
demonstrated  that  it  would  not  have  been 
required  to  pass  through  to  its  customers  a 
cost  reduction  equal  to  the  amount  of  the 
refund  claimed.  After  examining  the 
applications  and  supporting  documentation 
submitted  by  the  claimants,  the  DOE 
concluded  that  they  should  receive  refunds 
totaling  $10,646,  representing  $8,435  in 
principal  and  $2,211  in  accrued  interest. 

Ciilf  Oil  Corporation/Strubes  Propane.  Inc.. 
8/13/87.  RF40-3579. 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund  filed  by 
Energy  Refunds.  Inc.  on  behalf  of  Strubes 
Propane.  Inc.  (Strubes|.  a  reseller/retailer  of 
Gulf  refined  petroleum  products.  The  firm 
applied  for  a  refund  based  on  the  procedures 
outlined  in  Gulf  Oil  Corp..  12  DOE  \  85.048 
(1984).  In  reviewing  the  application,  the  DOE 
determined  that  Strubes'  application  was 
l)ased  on  purchases  made  by  Duncan  Gulf 
Service  Stations  and  Butane  Company,  which 
Strubes  purchased  after  the  Gulf  consent 
order  period.  The  DOE  further  determined 
that  although  the  right  to  a  refund  was  not 
one  of  the  assets  of  Duncan  that  Strubes 
acquired  pursuant  to  the  purchase  and  sale 
agreement  between  Strubes  and  Duncan. 
Strubes  was  eligible  to  receive  a  refund 
because  the  Trustee  for  Duncan  subsequently 
assigned  to  Strubes  Duncan's  right  to  the  Gulf 
refund.  .Accordingly,  the  DOE  concluded  that 
Strubes  should  receive  a  refund  of  $3,142 
(S2.489  principal  plus  $653  interest). 

Hall's  Motor  Transit  Company,  8/14/87, 
RF270-U26. 
The  DOE  issued  a  Decision  evaluating  a 
trucking  company's  Surface  Transporter 
claim.  After  correcting  mathematical  errors  in 
the  application  and  excluding  volumes 


purchased  by  owner  operators,  the  DOE 
approved  the  company  for  a  refund  The 
Decision  describes  the  method  by  which  the 
DOE  verified  and  adjusted  the  company's 
large  volume  claim. 

The  Decision  distinguishes  between:  (1) 
Volumes  purchased  by  owner  operators  who 
leased  their  vehicles  and  services  to  a  carrier 
and  (2)  volumes  purchased  by  a  carrier  for 
use  in  other  rented  vehicles.  In  most  carrier/ 
owner  operator  relationships,  the  owner 
operator  was  responsible  for  the  fuel  costs 
and  therefore  owner  operator  volumes  should 
be  excluded  from  the  carrier's  claim. 
However,  if  the  carrier  did  not  use  owner 
operators  but  merely  rented  vehicles  and 
paid  for  the  vehicles'  fuel,  the  carrier  would 
be  eligible  for  a  refund  based  on  the  fuel. 

Luzerne  County  Transportation  Authority, 
8/12/87.  R'F270-}713. 
The  Department  of  Energy  (DOE)  issued  a 
Decision  and  Oi^er  denying  an  Application 
for  Refund  from  the  Surface  Transporters 
Escrow,  estalished  as  the  result  of  the 
Stripper  Well  Settlement  Agreement.  In  its 
analysis  of  the  Application,  the  DOE 
discovered  that  Luzerne  County 
Transportation  Authority  was  a 
governmental  authority  and  was  therefore 
not  eligible  to  receive  a  refund  from  the 
Surface  Transporters  Escrow. 

Marine  Petroleum  Company  and  Mars  Oil 
Company/Moffit  Oil  Company  et  al.. 
8/14/87,  RF257-1  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  17  Applications  for  Refund  filed 
by  resellers  and  retailers  of  Marine  Petroleum 
Company  and  Mars  Oil  Company  motor 
gasoline.  Each  firm  applied  for  a  refund 
based  on  the  procedures  outlined  in  Marine 
Petroleum  Company  and  .Mars  Oil  Company. 
14  DOE  f  85.361  (1986).  governing  the 
disbursement  of  settlement  funds  received 
from  Marine  pursuant  to  a  September  1. 1981 
Consent  Order  Since  all  of  the  applicants 
claimed  refunds  of  $5,000  or  less,  they  were 
presumed  to  have  been  injured  by  Marine's 
alleged  overcharges.  After  examining  the 
applications  and  supporting  documentation 
submitted  by  the  claimants,  the  DOE 
concluded  that  they  should  receive  refunds 
totalling  $44,526.  representing  $28,467  in 
principal  and  $16,059  m  accured  interest. 

Midland  Enterprises  Inc.  et  al,  8/12/87, 
RF271-113  et  al. 
The  Department  of  Energy  (DOE)  issued  a 
Decision  and  Order  approving  applications 
submitted  by  six  water  transporters  for 
refunds  from  the  Rail  and  Water 
Transporters  Escrow  established  as  a  result 
of  the  Stripper  Well  Settlement  Agreement. 
The  methods  used  by  the  applicants  were 
similar  to  those  accepted  by  the  DOE  in 
previous  Rail  and  Water  decisions.  The  DOE 
will  determine  a  per  gallon  refund  amount 
and  establish  the  amount  of  each  applicant's 
refund  after  it  completes  its  analysis  of  all 
Rail  and  Water  claims. 

New  England  Telephone  and  Telegraph 
Company.  8/14/87.  RR270-4. 
New  England  Telephone  and  Telegraph 
Company  (\ETTCO)  filed  a  Motion  for 
Reconsideration  of  the  dismissal  by  the  DOE 
of  Its  Application  for  Refund  from  the  Surface 


Transporters  Escrow  fund.  The  firm's  refund 
application  had  been  dismissed  because  it 
was  filed  after  the  filing  deadline  established 
for  Surface  Tansporter  applications.  In  Its 
Motion,  NETTCO  claimed  that  it  had  been 
granted  an  extension  of  time  to  file  its  refund 
application  by  an  OHA  employee.  The  DOE 
found  NETTCO  s  claim  to  be  both 
unsubstantiated  and  unpersuasive. 
Accordingly,  the  firm's  Motion  for 
Reconsideration  was  denied. 

Polo  Pinto  Oil  e  Gas/Texas  et  al.  8/13/87. 
RQ5-376  et  al. 

The  DOE  issued  a  Supplemental  Order 
regarding  a  second-stage  refund  application 
filed  by  Texas  and  approved  by  the  OHA  in 
1984.  Standard  Oil  Company  (Indiana)/ 
Te.KOS.  12  DOE  f  85.154  (1984).  That  Decision 
required  that  Texas  file  a  post-plan  report 
within  two  years  of  the  date  of  the  Decision, 
specifying  the  manner  in  which  the  funds 
approved  by  OHA  had  been  spent.  On  May 
22.  1987.  Texas  submitted  this  post-plan 
report.  However,  the  report  indicated  that 
none  of  the  funds  approved  by  OHA  had  as 
yet  been  spent  The  DOE  found  that  Texas 
should  file  a  motion  for  modification  within 
90  days  of  the  date  of  this  Decision, 

Paulls  TransporU  8/12/87.  RF270-1695. 

The  Department  of  Energy  (DOE)  issued  a 
Decision  and  Order  denying  an  Application 
for  Refund  from  the  Surface  Transporters 
Escrow  that  was  established  as  the  result  of 
the  Stripper  Well  Settlement  Agreement  In 
its  analysis  of  the  .Appiicaiioa  the  DOE 
determined  that  Paull's  Transport  was  a  self- 
serve  service  station  du.nng  the  Settlement 
Period  and  was  therefo.'*  barred  from 
receiving  a  refund  from  the  Surface 
Transporters  Escrow. 

Robert  E.  Griffith  Enterprises.  8/12/87. 
RF2T0-1689. 
The  Department  of  Energy  (DOE)  issued  a 
Decision  and  Order  denying  an  Application 
for  Refund  from  the  Surface  Transporter 
Escrow  that  was  established  as  the  result  of 
the  Stripper  Well  Settlement  Agreement.  In 
its  analysis  of  the  Application,  the  DOE 
determined  that  Robert  E.  Griffith  Enterprises 
(Griffith)  has  purchased  less  than  the  250.000 
gallon  minimum  for  Surface  Transporters 
claims  set  forth  in  the  Order  Establishing 
Surface  Transporters  Escrow.  As  a  result,  the 
DOE  determined  that  Griffith  was  not  a 
member  of  the  class  of  Surface  Transporters 
for  purposes  of  the  Surface  Transporters 
refund  proceeding  and  therefore  was 
ineligible  to  receive  a  refund  from  the  Surface 
Transporters  Escrow. 

Shupe  Brothers  Company,  et  al.,  8/14/87, 
RF270-2446.  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  four  Applications  for  Refund  from 
the  Surface  Transporters  Escrow  submitted 
after  the  filing  deadline.  Each  of  the 
applicants  stated  that  it  had  difficulty 
assembling  the  records  it  needed  to  file  its 
clam.  The  DOE  determined  that  none  of  the 
applicants  had  demonstrated  that  its  burden 
was  greater  than  that  of  the  2400  Su.^face 
Transporters  that  managed  to  file  timely 
applications.  Therefore,  all  four  applications 
were  dismissed  as  untimely. 
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Soulhfni  Union  Companv/Chevrun.  U.SJi.. 
Inc.  8/l-f87.  Hf  182-1. 
The  DOF.  issued  a  Decisitin  and  Ordfr 
grjnling  a  rtfund  to  Chevron.  I'.S.A.  Inc.. 
from  the  Southern  Union  ConiOHny  escrow 
account.  Chevron  is  a  refiner  of  Southern 
Union  petrnieum  products  Chevron's  refund 
was  limited  to  the  threshold  le\.el  because  it 
could  not  provide  adequdte  proof  of  injury. 
AccoFdingly.  the  DUPI  yranted  a  refund  to 
Chevron  totalling  Sfi.409  !S5.(t()(J  m  principal 
plusS3.409  in  interest]. 

St.  Marys  Railroad  Co..  el  oL  8/10/87.  RF 
271-2  et  al. 
The  DOE  issued  a  Decision  and  Order 
approving  applications  submited  by  16 
companies  for  refunds  from  the  Rail  and 
Water  Tran.sporters  (RWT)  Escrow 
established  as  a  result  of  the  Stripper  Well 
Settlement  .Agreement  0\\.\  found  that  all  16 
applicants  had  estabK.ihed  that  they  were 
members  of  the  RWT  class,  and  had 
substantiated  their  purchases  of  the  volumes 
of  U.S.  petroleum  products  claimed  in  their 
respectivF  applications.  Accordingly,  QUA 
approved  all  16  applications.  The  DOE  will 
determine  a  per  gallon  refund  amount  and 
establish  the  amount  of  each  applicant's 
refund  after  it  completes  its  analysis  of  all 
Rail  and  Water  claims. 

Standard  Oil  Company  (Indianaj/New  York, 
8/13/87.  RQ21-385. 
The  DOE  issued  a  Supplemental  Order 
regarding  a  second-stage  refund  application 
filed  by  New  York  and  approved  in  1984. 
Standard  Oil  Companv  llndiana)/Ncvada.  12 
DOE  ^  85.090  (1984).  That  Decision  required 
New  York  to  Tile  a  post-plan  report  within 
two  years  of  the  date  of  the  Decision, 
specifying  the  manner  in'which  the  funds 
approved  by  OHA  had  been  spent.  On  July  6, 
1987.  .New  York  submitted  this  post-plan 
report.  However,  the  report  indicated  that 
funding  for  the  Homesteadmg  Rehabilitation 
Program  had  not  been  approved  by  the  New 
York  legislature  and  that  the  Slate  intends  to 
use  the  funds  for  energy  conservation 
improvements  in  a  building  being 
rehabilitated  by  the  .New  York  City 
Department  of  Housing.  The  DOE  found  that 
New  York  is  not  permitted  to  use  Amoco 
second-stage  refund  monies  to  fund  a 
program  about  which  the  OH.A  knew  nothing 
and  that  the  State  must  submit  a  motion  for 
modification  within  90  days. 

Strothmon  Express.  Inc..  et  al..  8/12/87. 
RF270-1197.Ptal. 

The  Department  of  Energy  issued  a 
Decision  approving  applications  submitted  by 
five  trucking  companies  and  a  company  that 
maintained  a  private  fleet  for  refunds  from 
the  Surface  Transporter  Escrow,  established 
as  a  result  of  the  Stripper  Well  Agreement. 


These  companies  were  Strothman  Express. 
Inc..  National  Tank  Truck  Pelivery,  Merritt 
Packing  &  Crafting.  Ohio  Delivery.  Inc.. 
Superior  Transfer  Company  and  Paris 
Transport,  Inc.  Each  applicant  applied  for  a 
refund  based  on  its  purchases  of  motor 
gasoline  and  diesel  fuel  between  August  19, 
1973  and  [unuary  27.  1981.  Each  applicant 
demonstrated  that  it  was  a  Surface 
Transpoiier  and  purchased  a  certain  volume 
above  the  250.000  gallon  minimum 
established  in  the  Order  Establishing  Surface 
Transporter  Escrow  and  Prescribing 
Provision  for  Administration  of  the  Fund. 
H  16.  Accordirgly,  the  companies'  volume  of 
gallons  were  approved  in  full.  The  approved 
volumes  will  be  used  to  calculate  each 
applicant's  final  refund.  The  DOE  stated  that 
because  the  size  of  a  Surface  Transporter 
applicant's  ratund  will  depend  upon  the  total 
number  of  gallons  that  are  ultimately 
approved,  the  actual  amount  of  the 
applicant's  refund  will  be  determined  at  a 
later  date.  The  total  number  of  gallons 
approved  in  the  Decision  is  6,799.993. 

Tenneco  Oil  Corporation/Ryan's  Jet  Gas,  et 
al..  8/12/87.  RF7-150  et  at. 
The  DOE  issued  a  Decision  and  Order 
granting  five  Applications  for  Refund  from 
the  Tenneco  Oil  CotTJoration  escrow  account. 
The  applicants  were  retailers  of  Tenneco 
petroleum  p!X)ducts.  The  DOE  granted 
refunds  totalling  S6,476  (S5,223  in  principal 
and  S1.253  in  interest). 

Dismissals 

The  follov>qng  submissions  were  dismissed: 

Name  and  Cose  No. 

American  Transit  Corp.— RF271-129. 
Anton  A.  Bond— RF225-4557. 
Bob  Hunt— RF225-2572.  RF225-2574. 
Bu.xton  Oil  Co.— RF225-8711,  RF225-8712. 

RF225-8713.  RF225-8714. 
Dave's  Mobile  Inc.— RF225-5526. 
Earl  Phillips— RF225-2633. 
Erickson's  Diversified  Corp.— RF270-2347. 
Golden  City  Fuel  Oil  Co.,  Inc.— RF22&-6461. 
Grigus  Mechanical,  Inc.— RF225-467. 
Joseph  S.  Hilbert- RD225-530.  RF225-531. 
Pepe  Motors  Corp.— RF225-4253. 
Progressive  Oil  Co..  Inc.— RF225-4270. 
Richard  R.  Vanasse — RD225-3299. 
Riffle  Petroleum  Co  — RF225-8106. 
Robert  Meadows— RD225-4572. 
Superior  Companies,  Inc.— RF225-4603. 
W.  Greg  Ryberg— RF225-2636. 
Wallace  E.  Osburn— RF225-5057. 
Zakaria  A.  Shams — RD225-2648. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 


Avenue,  SW.,  Washington,  DC  20585. 
Monday  through  Friday,  betviieen  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Ener}>y 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

September  15, 1987. 
George  B.  Breznay. 

Director.  Office  of  Hearings  and  Appeals. 
(FR  Doc.  87-21824  Filed  9-21-87;  8:45  amj 
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Prevention  of  Significant  Deterioration 
of  Air  Quality  (PSD)  Final 
Determinations 

agency:  United  States  Enviix)nmental 

Protection  Agency. 

ACTION:  Notice  of  final  actions. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  that  between  February  1, 
1987  and  June  30,  1987,  the  New  York 
State  Department  of  Environmental 
Conservation  (NYSDEC)  issued  four 
final  determinations  pursuant  to  the 
Prevention  of  Significant  Deterioration 
of  Air  Quality  (PSD)  regulations  codified 
at  40  CFR  52.21. 

This  notice  also  announces  one  final 
determination  made  by  the  NYSDEC  on 
January  28, 1987  which  was 
inadvertently  omitted  from  Region  U's 
last  Federal  Register  notice  on  PSD  final 
actions. 

DATES:  The  effective  dates  for  the  above 
determinations  are  delineated  in  the 
following  chart  (See  SUPPLEMENTARY 
INFORMATrON). 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Kenneth  Eng,  Chief,  Air  and 
Environmental  Applications  Secticm, 
Permits  Administration  Branch.  Office 
of  Policy  and  Management.  U.S. 
Environmental  Protection  Agency, 
Region  II  Office,  26  Federal  Plaza.  Room 
432,  New  York,  New  York  10278,  (212) 
264-4711. 

SUPPt-EMENTARY  INFORMATION:  Pursuant 
to  the  PSD  regulations,  the  .NYSDEC  has 
made  final  determinations  relative  to  the 
sources  listed  below: 


(FRL-3265- 


UM  I 


Name  o(  applicant 


Location 


Moe^H:^  Tanowiq  Co*T>pdny         1  Persia.  Ne-*  Yort^..„ 

Barren  Pavmg  Matenals.  Inc ]  Painelia.  Now  Yorl» 

Melai  Conta«iar  Corp 

Jor^es  Black  River  Servtces.  IrK ... 


Pioiecl  description 


ConstructKxi  ol  a  loathef  tannmg  bne » ». ™. 

Ccnslfuclion  of  a  new  asphalt  corvaele  plant  mcluflng 

hmestone  rrMnif^g  and  crusnmg  operations 
Copstructton  or  a  t?everage  can  mamjiactunng  piaril 


Reviewing  agency 


Nvsoec—.. 

NYSDEC 

NYSDEC 


Final  action 


I  Date  ol  final 
I       action 


New  Windsor  New 

York  I  "  "  ! 

Fort  I>u«ii.  New  Yorti..  |  inslaUalion  ol  a  rew  coal  and  wood-iired  tluidized  bed  -  NYSDEC 
I     combustion  laoiiW 


PSD  NonapplicaPiiity  deterrro- 

natior 
PSD  NonapplicatHlity  delemu- 

nation. 
PSD    Applicab^'ty    delermtna- 

lion 
PSD  P»rniit  approval 


1/28/87 

4/29/87 
5/27/87 
6/01/87 
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Name  of  applicarx 


TBGCogen 


Bethpage  New  Vorti 


This  notice  lists  only  the  sources  that 
have  received  final  PSD  determinations. 
Anyone  wishing  to  review  these 
determinations  and  related  materials 
should  contact  the  following  office: 

NYSDEC  Actions 

New  York  State  Department  of 
Environmental  Conservation.  Division  of 
Air  Resources,  Source  Review  and 
Regional  Support  Section,  50  Wolf  Road, 
Albany,  New  York  12233-0001. 

If  available  pursuant  to  the 
Consolidated  Pcmit  Regulations  (40 
CFR  Part  124),  judicial  review  of  these 
determinations  under  section  307(b)(1) 
of  the  Clean  Air  Act  (the  Act)  may  be 
sought  only  by  the  filing  of  a  petition  for 
review  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit 
within  60  days  from  the  date  on  which 
these  determinations  are  published  in 
the  Federal  Register.  Under  section 
307(b)(2)  of  the  Act,  these 
determinations  shall  not  be  subject  to 
later  judicial  review  in  civil  or  criminal 
proceedings  for  enforcement. 

Dated.  September  3,  1987. 
Christopher  |.  Daggett, 
Rt-ii!anal  Administrator. 
|FR  Doc.  87-21804  Filed  9-21-87;  8:45  am) 
BILLING  CODE  6560-50-M 

(FRL— 3265-6) 

Superfund;  Proposed  Settlement 
Under  Comprehensive  Environmental 
Response  Compensation  and  Liability 
Act;  Union  Chemical  Co.,  Inc. 

In  accordance  with  section  122(i)(l)  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1986.  as  amended,  notice  is 
hereby  given  of  a  proposed 
administrative  settlement  concerning 
the  Union  Chemical  Co.  Inc.  hazardous 
waste  site  in  South  Hope,  Maine.  The 
settlement  agreement  has  been 
proposed  by  the  Regional  Administrator 
for  EPA  Region  I  on  September  16. 1987. 
The  agreement  has  been  signed  jointly 
with  the  Maine  Department  of 
Environmental  Protection.  Below  are 
listed  the  settling  parties  to  the 
agreement: 

Action  Manufacturing,  Inc.;  J.K. 
Adams  Company,  Inc.;  Adams-Russell 
Electronics,  Co.,  Inc.:  Affiliated 
Laboratory,  Inc.;  Albany  International 
Corp.:  Alco  Standard  Corp.;  Standard 
Uniform  Rental  Services,  Inc.;  American 


Pfoiect  descnpoo" 


Reviewng  apeoc:^ 


ConstoKlion  01  a  combined  cvcte  cogenerabon  piani     N»-SOeC 
•rth  a  maxinrMm  usable  caoaoty  ol  49  9  megawans 


Fin*  aciKKi 


Dale  o"  Unai 
action 


PSC    App(«:aMiW    Oetermma- 
bon 


Business  Systems.  Inc.;  American 
National  Can  Company;  National 
Integrated  Industries.  Inc.  dba  American 
Electro  Products;  American  Stabilis  Inc.; 
AMP  Inc.;  Ampad  Corp,;  Amtrol,  Inc.; 
Anson,  Inc.;  Arden  Jewelry  Mfg..  Co., 
Inc.;  Ark-les  Corp.:  Arkwright,  Inc.: 
Artfaire/CPS  Corp.;  Ascutney  Metal 
Products,  Inc.:  Astro  Wire  &  Cable: 
Audio  Accessories,  Inc.;  ITT  Corp. /ITT 
Autowize  Unit:  Axton  Cross  Company. 
Inc.;  BIF;  The  Baker  Company  Inc.;  L.G. 
Balfour  Company,  Inc.;  Banton.  Inc.; 
Barry  Wright  Corp.;  Becton,  Dickinson 
and  Co.;  BenMont  Corp.;  The  Stanley 
Works  (Bostitch/Division);  Boston 
Whaler;  Bottoms  USA  Inc.;  Bryant 
Grinder  Corporation;  Burndy 
Corporation;  Camden  Tanning 
Corporation;  Carleton  Woolen  Mills  Inc.; 
TRW  (Carr);  Central  Coating  Co.,  Inc., 
Genicom  Corp.  Chem-Clean  Furniture 
Restoration  (Allentown,  PA):  Chem- 
Clean  of  Union  County;  Chemical 
Pollution  Control  Inc.;  Chemical 
Recover>',  Inc.;  Church  Seat  Company: 
Cianbro  Corporation;  Cincinnati 
Milacron-Heald  Corporation:  Clarostat 
Mfg.  Company,  Inc.:  Clean  Harbors  of 
Kingston,  Inc.:  Columbia  Services.  Inc. 
dba  Columbia  Dry  Cleaners:  Columbia 
Manufacturing  Co.;  Commercial 
Disposal  Company,  Inc.:  Congress 
Technical  Spray  Co.,  Inc.:  Eaton  Corp. 
(Consolidated  Controls):  The 
Continental  Corp.;  Conway  Office 
Products,  Inc.;  Cooley,  Inc.;  Data 
Genera!  Corp.;  Data  Products,  New 
England  Inc.:  Datel  Inc  ;  Davidson 
Interior  Trim/Textron;  Davol,  Inc.; 
Devcon  Corporation:  Dexter  Shoe 
Company;  Diamond  Machine  Company; 
Diaphragm  Industries;  Dielectric 
Communications;  Dienes  Corp.;  Digital 
Equipment  Corporation:  Dresser 
Industries.  Inc.;  Eastern  Fine  Paper.  Inc.; 
Edwards  Company.  Inc.;  Elektrisola. 
Inc.;  Electrix  Inc.;  Electronics 
Corporation  of  America;  Ellis 
Paperboard  Products:  Elmier's  Pipe  Inc.; 
the  Ensign-Bickford  Company: 
Environmental  Systems  Corp.,  Erving 
Papaer  Mills:  Esten  Machine  Company; 
Colgate  Footwear  Inc.  for  Etonic.  Inc.; 
Fairchild  Semiconductor  Corp.;  Emhart 
Corp.;  Fenwal.  Inc.:  Fiberglass  Products 
Incorporated;  FLEXcon  Co..  Inc  :  FMC 
Corporation:  F'onda  Cup  &  Container 
Group;  Forster  Manufacturing  Company, 
Inc.;  S.  N.  Foster  Company.  Inc.; 
Fothergill  Composites,  Inc.;  The  Foxboro 
Co.;  Franklin  Electroplating  Co.,  Inc.: 


Frem  Corp.;  G  &  L  Machine  Corp.: 
General  Electric  Company;  Diversitech 
General,  Inc. /A  GenCorp  Co.;  Great 
Falls  Product  Division/Brockhouse 
Corp.:  B.  B.  Greenberg  Company: 
Grumbacher  Inc.:  GTE  Products  Corp.; 
The  Haartz  Corp  :  Hadco  Corp.; 
Hallowell  Shoe  Co.;  Hamblett  &  Hayes. 
Co.;  Samuel  P.  Hams  Inc.;  Hazen  Paper 
Co.:  Hebron  Academy:  Joseph  M. 
Herman  Shoe  Co.:  Hi-G  Company  Inc.; 
Hill-Loma.  Inc.  dba  Hill  Acme;  Henry  R. 
Hinckley  &  Company  Inc.;  Imperial 
Machine  Corporation:  Independent 
Cable  Inc.;  Indiana  Screw  Machine 
Products.  Inc.;  Sheldahl.  Inc.  (formerly 
Interconics):  IPC  Limited  Partnership; 
Unifirst  (Interstate  Uniform  Services); 
Ionics.  Inc.:  Irving  Tanning  Company: 
ITT  Corp./ITT  Vulcan  Electrict  Unit; 
James  River-Ot:s  Division.  CF  Jameson 
&  Company  Inc..  Eaton  Corp.  (JBT 
Switches);  jet  Line  Pollution  Control 
Inc.;  Jones  &  Vming  Inc.:  Karelis  Heel 
Corp.;  Kenway  Corporation:  Kingfield 
Wood  Products:  Kittery  Laundry,  Inc.: 
Knox  Semiconductor,  Inc.:  Knox  Woolen 
Company:  Kyanize  Paints,  Inc.;  L  &  A 
Heel  Corp.;  Keene  Corp. -Laminates 
Division:  Lamson  and  Goodnow  Mfg., 
Co..  AC.  Lawrence  Leather  Co  Inc.; 
LCP  Chemicals  and  Plastics,  Inc.:  Leen 
Compan>':  Levin  Plating.  Inc.;  W.S. 
Libery  Company;  Liberty  Research 
Company,  Inc.;  Lunt  Silversmiths;  Keys 
Fibre  Co.  on  behalf  of  Madico 
Incorporated:  Maine  Dept.  of 
Transportation:  Maine  Electronics: 
Maine  Medical  Center:  Maine  Printing  & 
Business  Forms  Co.;  Maine  Yankee 
Atomic  Power  Company:  Manville  Sales 
Corp.;  Saco  Defense.  Inc.:  Markem 
Corp.;  McCord  Winn  Division;  The 
Mearl  Corporation;  W.A.  Messer 
Company:  Metalart  Buckle  Company; 
Meyerworld:  Microwave  Techniques 
Incorporated;  Mid-State  Machine 
Products.  Inc.;  Milton  Bradley  Company: 
Modern  Electroplating  Company,  Inc.; 
Crompton  Modutec  Incorporated: 
Monarch  Industries,  Incorporated; 
Moore  Chemical  Company;  Morgan 
Construction  Company:  Costar  Corp.; 
Nachi  Bearing  Corp.;  Nashua 
Corporation:  .Nashua  Wood  Products 
Incorporated:  NCT  Corp.:  NEPTCO,  Inc.: 
Newport  Plastics  Corporation;  Parker- 
Hannifan  Corp.  dba  W.H.  Nichols 
Company:  Parker-Hannifan  Corp.  dba 
Nichols  Fluid  Mai  liinery  Division:  Nike 
Incorporated/Blue  Ribbon  Sports;  North 
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F.LisI  Solwnts  Rpc.  Corp.,  Northeast 
Shoe  CoiTip.iny;  NRC  Incorporated:  Nu 
Style  Conipdny.  Inc.;  \uroco  Woodwork 
Inc.;  Omni-VVdve  Electrnics  Corporation; 
VVillidm  Ornsteen  Heel  Compciny,  Inc.; 
Pak  2000/Division  of  Ocor  Products: 
Parametrics;  Parker  Metal  Corporation: 
Parlex  Corporation;  Permuthane;  Phalo 
Corporation;  Philips  Elmet  Corporation: 
Pholo  Fabrication  Engineering.  Inc.; 
Poly-Structures  Incorporated;  Pontiac 
Weaving  Corporation;  Port-Poly 
Incorporated;  The  Pressmet  Corporation: 
Prime  Tanning  Company.  Inc.;  Quin-T 
Corporation-\H.  The  Reece 
Corporation:  Rich  Tool  &  Die  Company: 
Rudolph  Beiiver  Inc.;  S  8t  H  Precision 
Manufacturing  Co.,  Inc.;  SNS  Plastics: 
Sabre  Yachts;  Safety-Kleen  Corp; 
Chem  Waste  Mgt,  Inc  on  behalf  of  SCA 
Chemical  Services,  Inc.:  Scola 
Enterprises,  Inc.;  Scott  Paper  Co.; 
Security  Heel  Company;  Tech/Ops 
Sevcon.  Inc.;  Shape,  Inc.;  Shepherd 
Chevrolet,  Inc.;  Silicon  Transistor 
C'orporation;  Spaulding  &  Slye  Co.; 
Spectrum  Coating  Labs;  Speidel  Div. 
Textron  Inc.;  Sprague  Electric  Co.;  Spray 
.Me.  Inc.;  Spray-O-Matic  Corp.; 
W  innrich.  Inc.  dba  Sproul  Dry  Cleaners: 
Stadium  .Auto  Body.  Inc.;  Stah!  Finish; 
Sterling-ClarkLurton  Corp.;  Stinson 
("anning  Co.;  Stf-iar  Textile  Mill;  Stultz 
Kiectric  Mottir  Systems;  Sturm,  R:iger  & 
(  ompany.  Inc.;  Compo  Industries  Inc.; 
Suffolk  Services,  Inc.;  Summagraphics 
Corporation;  Surface  Coatings.  Inc.; 
Swank.  Inc.:  Tadco,  inc.;  Tek  Coatings 
Co.;  Tex-Tech  Industries.  Inc.;  KW 
'1  honipson  Tool  Company.  Inc.;  Shark 
Oil  dba  Three  R  Services:  Tibbetts 
Industries,  Inc.;  Tillolson  Rubber  Co.. 
Inc.;  Touraine  Paints.  Inc.;  Transcom 
Electronics.  Inc.;  Troy  Mills.  Inc.;  U.S. 
(]oast  Guard:  Union,' Butterfield:  Union 
Camp  Corp.;  L'nion  Industries.  Inc.: 
Uiiitrode  Corp.;  Upaco  Adhesives.  Div. 
Worthen  industries.  Inc.:  Emhart  Corp., 
on  behalf  of  I'SM  Corporation-Bailey 
Division:  Valiant  Finishing  Company: 
Velcro  USA.  Inc.;  Vermont  Tap  *i  Die. 
Division  of  Vermont  American  Corp.  of 
.Nevada:  Borden,  Inc.;  Watts  Fluid-Air; 
Southern  Maine  Medical  Center;  Wilner 
Wood  Products  Co.;  GF.  Wright  Steel 
and  Wire  Co.:  Xidex  Corporation: 
tailgate  Footwear  Inc.  for  Etoiiic  and  on 
tiehalf  of  Charles  A.  Eaton  Company,  its 
predecessor:  Kalloch  Fuel  Service,  Inc.; 
Merrill  Transport  Co.;  Sanborn  Motor 
Express,  Inc.:  St.  Johnsbury  Trucking 
Company  Inc. 

EPA  is  entering  into  the  agreement 
under  the  authority  of  section  122!hl  and 
122(d)(3)  of  CERCLA.  The  agreement 
obligates  the  settling  parties;  To 
reimburse  EPA  for  80%  of  its  past 
response  costs  at  the  site  incurred  up  to 


May  22,  1987;  to  conduct  a  Remedial 
Investigation/Feasibility  Study  at  the 
site:  to  reimburse  all  EPA  contractor 
oversight  costs  associated  with  the  RI/ 
FS:  and  to  pay  internal  EPA  oversight 
costs  up  to  a  maximum  of  S75,000. 

The  Environmental  Protection  Agency 
will  receive  for  thirty  days  from  the  date 
of  publication  of  this  notice  written 
comments  relating  to  the  agreement. 
Comments  should  be  addressed  to  the 
Regional  Administrator,  U.S.  EPA, 
Region  1.  J.F.K.  Federal  Building,  Boston, 
MA  02203  and  should  refer  to:  In  the 
Matter  of  Union  Chemical  Co.  Inc.  Site, 
U.S.  EPA  Docket  No.  l-«7-1104. 

A  copy  of  the  proposed  administrative 
settlement  agreement  may  be  obtained 
in  person  or  by  mail  from  the  Region  I 
Office  of  Regional  Counsel,  J.F.K. 
Federal  Building,  Boston,  MA  02203. 
Michael  R.  Oeland, 
Regional  Administrator. 
[FR  Doc  87-21802  Filed  9-21-87;  8:45  am) 

BiLUNG  CODE  6560-50-M 


(OPTS-59832;  FRL-3265-21 

Certain  Chemicals  Premanufacture 
Notices 

agency:  Environmental  Piotection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  EPA  statements  of  the  final 
rule  published  in  the  Federal  Register  of 
May  13. 1983  (48  FR  21722).  In  the 
Federal  Register  of  November  11,  1984, 
(49  FR  46066)(40  CFR  723.250),  EPA 
published  a  rule  which  granted  a  limited 
exemption  from  certain  PMN 
requirements  for  certain  types  of 
polymers.  PMNs  for  such  polymers  are 
reviewed  by  EPA  within  21  days  of 
receipt.  This  notice  announces  receipt  of 
three  such  PMNs  and  provides  the 
summary. 
DATES:  Close  of  Review  Period: 

Y  87-250.  87-251,  and  87-252— 

September  28, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

Stephanie  Rocin.  Preman'jfacture  .Notice 
Management  Branch.  Chemical  Control 
Division  (TS-794),  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  Room  E-611,  401  M  Street  SW., 
Washington,  DC  20460,  (202)  382-3725. 


SUPPLEMENTARY  INFORMATION:  The 

following  notit;e  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  by  the 
manufacturer  on  the  exemption  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  Public 
Reading  Room  ,\'E-GOL»4  at  the  above 
address  betw         8:00  a.m.  and  4:00  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

Y  87-250 

Importer.  Confidential. 

Chemical.  (G)  Substituted 
polycarbonate. 

Use/Import.  (G)  industrial  substrate, 
import  range:  Confidential. 

Y  87-251 


Manufacturer  Confidential. 

Chemical.  (G)  Polymer  of  acrylic  acid 
esters,  a  vinyl  monomer,  and  a 
methacrylic  acid  ester. 

Use/Production.  (G)  Laminating 
adhesive  to  prepare  plastic  laminations 
over  printed  paper  or  paper  board  stock. 
Prod,  range;  Confidential. 

Y  87-252 

Manufacturer.  Confidential. 

Chemical.  (G)  Polymer  of  acrylic  acid 
esters  and  acrylic  acid. 

Use/Production.  (G)  Pressure 
sensitive  adhesives  for  plastic  or  paper 
identification  labels.  Prod,  range: 
Confidential. 

Date:  September  11. 1987. 
Linda  K.  Smith, 

Acting  Director.  Information  Management 
Division.  Office  of  Toxic  Substances. 
|FR  Doc.  87-21606  Filed  9-21-87:  8:45  am) 

BILLING  CODE  65$0-50-*l 


lOPTS-51593;  FRL-3265-31 

Certain  Ctiemicais  Premanufacture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  :n  the  final  rule  published  m 
the  Federal  Register  of  .May  13.  1983  (48 
FR  21722).  This  notice  announces  receipt 
of  forty-nine  such  PMNs  and  provides  a 
summary  of  each. 
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dates:  Close  of  Review  Period: 

P  87-1700.  87-1701  and  87-1702— 
December  2,  1987. 

P  87-1703,  87-1704  and  87-1705— 
December  6,  1987. 

P  87-1706.  87-1707,  87-1708.  87-1709,  87- 
1710.  87-1711.  87-1712.  87-1713.  87- 
1714,  87-1715.  87-1716.  87-1717.  87- 
1718,  87-1719,  87-1720.  87-1721.  87- 
1722.  87-1723.  87-1724.  87-1725.  87- 
1726.  87-1727.  87-1728,  87-1729.  87- 
1730.  87-1731.  87-1732,  87-1733,  87- 
1734.  87-1735.  87-1736.  87-1737.  87- 
1738  and  87-1739— December  7,  1987. 

P  87-1740.  87-1741,  87-1742.  87-1743.  87- 
1744.  87-1745.  87-1-46.  87-1747  and 
87-1748 — December  8.  1987. 
Written  comments  by: 

P  87-1700.  87-1701  and  87-1702— 

November  2.  1987. 
P  87-1703.  87-1704  and  87-1705— 

November  6.  1987. 
P  87-1706.  87-1707.  87-1708.  87-17^9.  87- 
1710,  87-1711,  87-1-12,  87-1713,  87- 
1714,  87-1715.  87-1716.  87-1717.  87- 
1718.  87-1719.  87-1720,  87-1721.  87- 
1722,  87-1723.  87-1724.  87-1725.  87- 
1726,  87-1727.  87-1728.  87-1729.  87- 
1730.  87-1731.  87-1732,  87-1733.  87- 
1734.  87-1735.  87-1736,  87-173^,  87- 
1738  and  87-1739— November  7,  1987. 
P  87-1740.  87-1741.  87-1742.  87-1743,  87- 
1744.  87-1745.  87-1746,  87-1747  and 
8~-1748 — November  8, 1987. 
address:  Written  comments,  identified 
by  the  document  control  number 
•■lOPTS-51693]"  and  the  specific  PMN 
number  should  be  sent  to:  Document 
Processing  Center  (TS-790J.  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency.  Room  L-100.  401  M 
Street  SW..  Washington.  DC  20460.  (202) 
554-1305. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephanie  Roan,  Premanufacture  Notice 
Management  Branch.  Chemical  Control 
Division  (TS-794),  Office  of  Toxic 
Substances.  Environmental  Protection 
Agency.  Room  E-61I.  401  M  Street  SW., 
Washington.  DC  20460.  (2021  382-3725. 
SUPPLEMENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  PMNs  received  by  EPA. 
TTie  complete  non-confidential  PMNs 
are  available  in  the  Public  Reading 
Room  NE-C004  at  the  above  address 
between  8:00  a.m.  and  4:00  p.m..  .Monday 
through  Friday,  excluding  legal  holidays. 

P  87-1700 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyurethane. 

Use/Production.  |G|  Industrial  and 
commercial  photopolvmer.  Prod,  range: 
1.000  to  3.000  kg/yr. 

P  87-1701 

Manufacturer.  Confidenlial. 


Chemical.  (G)  Polymer  of 
diaminodiphenylsulfone  and  carboxyl 
terminated  butadiene  acrylonitrile 
polymer. 

Use/Production.  (G)  Industrial 
component  in  resin  formulation.  Prod. 
range:  Confidential. 

P  87-1702 

Manufacturer.  Hercules  Incorporated. 

Chemical.  (G)  Carboxyl  modified 
hydrocarbon  resin. 

Use/Production.  (S)  Industrial 
manufacture  of  printing  inks  and 
adhesives.  Prod,  range:  Confidential. 

P  87-1703 

Importer.  Orient  Chemical 
Corporation. 

Chemical.  (G)  Salicylic  aluminum  salt. 

Use/Import.  (S)  Commercial  charge 
control  agent  component  of 
electrographic  toner.  Import  range:  2.000 
to  5,000  kg/yr. 

P  87-1704 

Manufacturer.  Confidential. 

Chemical.  (G)  Saturated  hydroxy 
acrylic  resin. 

Use/Production.  (G)  In-mold  coating 
for  reaction  injection  molding.  Prod, 
range:  Confidential. 

P  87-1705 

Manufacturer.  Farbest. 

Chemical.  (G)  Alkyl  amine, 
ethoxylated.  ester. 

Use/Production.  (G)  Industrial 
additive  to  metal  working  lubricants. 
Prod,  range:  67.500  to  114,000  kg/yr. 

Toxicity  Data.  Acute  oral:  >.5  g/kg; 
Irritation:  Skin — Mild. 

P  87-1706 

Manufacturer.  USI  Chemicals 
Company. 

Chemical.  (S)  Butyl  1,1.1.3.3.3- 
hexamethyl  disilazanoto  magnesium. 

Use/Production.  (S)  Industrial  reagent 
for  catalyst  manufacture  and  catalyst 
for  olefin  polymerization.  Prod,  range: 
275  to  3.000  kg/yr. 

P  87-1707 

Manufacturer.  Lyndal  Chemical 
Company. 

Chemical.  (G)  Quatemized  fatty 
amidoamine. 

Use  Production.  (S)  Industrial  textile 
processing  softener.  Prod,  range:  46.000 
kg/yr. 

P87-1-0O 

Importer.  T.G.  Tomasi  Consultants, 
Ltd. 

Chemical.  (S)  4.4'-Bis[3-chloro,5-|l- 
hydroxy  2-[1.5-disuifo-2-naphthylazol  3- 
Sulfo-6-naphthylamino)  S- 
triazinylaminojbenzidme  2.2'-disutfonic 
acid  octasodium  salt. 


Use/Import.  (S)  Reactive  dye  for 
textiles.  Import  range;  200.000  to  800,000 
kg/yr. 

P  87-1709 

Importer.  T.G.  Tomasi  Consultants, 
Ltd. 

Chemical.  (S)  l-Amino-8-hydroxy-2-(4- 
(sulfo)-phenylazo)-7-|2-(sulfo)-5-|3.5- 
dichloro-S- 

triazinylamino|phenylazo)naphthalene 
3.6-disulfonic  acid,  tetrasodium  salt. 

Use/Import.  (S)  Reactive  dye  for 
textiles.  Import  range:  200.000  to  800.000 
kg/yr. 

P  87-1710 

Importer.  T.G.  Tomasi  Consultants, 
Ltd. 

Chemical.  (S)  l-Hydroxy-2-|l4-||2- 
|sulfooxyjethyl]sulfonyl|  phenylJazo]-7- 
acetylamino  naphthalene-3-suifonic 
acid-dipotassium  salt. 

Use/lmporL  (S)  Reactive  dye  for 
textiles.  Import  range:  200.000  to  800.000 
kg/yr. 

P8--1-11 

Importer.  T.G.  Tomasi  Consultants, 
Ltd. 

Chemical.  (S)  Benzene  sulfonic  acid  4- 
|4-l[2-(sulfooxy)ethyl) 
sulfonyl]phenylazoJ-4.5-dihydro-3- 
carboxy-5-oxy-l  -H-pyrazol-1- 
Yljtrisodium  salt. 

Use/Import.  (S]  Reactive  dye  for 
textiles.  Import  range:  200.000  to  800.000 
kg/yr. 

P  8"-1712 

Importer.  T.G.  Tomasi  Consultants. 
Ltd. 

Chemical.  (S)  Copper  complex  of  l-(4'- 
sulphophenyl  potassium  salt)-3-methyl- 
4-(2"-methoxy-5"-ethylsulfonyl 
sulphonic  acid  ester  potassium  salt 
phenylazo)-5-pyrazolone. 

Use/Import.  (S)  Reactive  dye  for 
textiles.  Import  range:  200.000  to  SOaOOO 
kg/yr. 

P87-1-13 

Importer.  T.G.  Tomasi  Consultants, 
Ltd. 

Chemical.  (S)  1-Hydroxy  8-amino  Z7- 
bis|4-|[2-Isulfooxy] 
ethyl)sulfonyl]phenylazo]  3.6- 
disulfonaphthalene-tetrasodium  salt. 

Use/Import.  (S)  Reactive  dye  for 
textiles.  Import  range:  200.000  to  800.000 
kg/yr 

F  87-1714 

Importer.  T.G.  Tomasi  Consultants, 
Ltd. 

Chemical.  (S)  Naphthalene-2-(3'.5'- 
dichloro  S-triazynylamino)-5-hydroxy-6- 

(3"  sulfonic  acid  potassium  salt.  4"- 
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methoxy  benzeneazo  7-sulfonic  acid 
potassium  salt. 

Use/Import.  (S)  Reactive  dye  for 
loxtiles.  Import  range:  200.000  to  800,000 
ks/yr. 

PB--1-15 

Importer.  T.G.  Tomasi  Consultants. 
Ltd.  Chemical.  (S)  44-Diamino-bis-|2"- 
triazinyi-6"-chloro-4"  [2'  "-N-methyl- 
amino-5'  "-hydroxy-7'  "-sulfonyl-6'  "- 
azo-naphthalene|-2"  "-(!"  ".5"  "- 
disulfonyl)  naphthalene)|-stilbene-22'- 
disulfonic  acid. 

Use/Import.  (S)  Reactive  dye  for 
textiles.  Import  range;  200,000  to  800,000 
kg/yr. 

P  B--1716 

Importer.  T.G.  Tomasi  Consultants, 
Ltd. 

Chemical.  (S)  Copper  complex  of  1- 
hydroxy-2-|2-hydroxy.  4-[ethylsulfonyl 
sulfuric  acid  ester)  phenyl  azo] 
naphthalene-4-sulfonic  acid  disodium 
salt. 

Use/Import.  (S)  Reactive  dye  for 
textiles.  Import  range:  200.000  to  800.000 
kg/yr- 

pa--i-i- 

Importtir.  T.G.  Tomasi  Consultants, 
Ltd. 

Chemical.  (S)  1-Ethyl  3- 
aminocarbonyl-4-methyl-5-|2.4-disulfo  5- 
|3.5-dichloro  S-triazinylamino| 
phenylazo)  6-hydroxy  pyrid-2-one- 
disodium  salt. 

Use/Import.  (S)  Reactive  dye  for 
textiles.  Import  range:  200.000  to  800,000 
kg/yr. 

P8--1-18 

Importer.  T.G.  Tomasi  Consultants, 
Ltd. 

Chemical.  (S)  4-|l-Amino-8-hydroxy-2- 
|4-[(2-(sulfooxy|ethyl|sulfonyl|  phenyl- 
a/olnaphthyl-azo  3.6-disulfonic  acid|-4'- 
[l-l3.5-dichloro-S-triazinylaminol  8- 
hydroxy-7-naphtliyl-azo  3.6-disulfonic 
acid]  stilbene-2,2'-disulfonic  acid — hepta 
potassium  salt. 

Use/Import.  (S)  Reactive  dye  for 
textiles.  Import  range:  200,000  to  800,000 
ky/yr. 

P  87-1719 

Intparter.  T.G.  Tomasi  Consultants, 
Ltd. 
Chemical.  (S)  l-Naphthol-2-l3-sulfo  4- 

methoxy  phenylazo]  6-(3-chloro  5-[2- 
methoxy  5-||2-sulfooxyjethyllsulfonyl] 
phenylaminoj  S-triazinyl  amino]  3- 
sulfonic  acid  trisodium  salt. 

Use/Import.  (S)  Reactive  dye  for 
textiles.  Import  range:  200,000  to  800,000 
kg/yr. 


P  87-1720 

Importer.  T.G.  Tomasi  Consultants, 
Ltd. 

Chemical.  |S)  l-Hydroxy-8-amino-2-l2- 
methoxy  5-methyl,  4-[[2- 
[sulfooxylethyljsulfonyllphenylazo]  7-[4- 
[(2-[sulfooxy|ethyl]sulphonyl| 
phenylazo]  3,6-disulfonaphthalene-tetra 
sodium  salt. 

Use/Import.  (S)  Reactive  dye  for 
textiles.  Import  range:  200.000  to  800,000 
kg/yr. 

P  87-1721 


G.  Tomasi  Consultants, 


Importer. 
Ltd. 

Chemical.  [S)  4,4'-Bisl3-chloro-5-]3- 
ureide-4-ll,3,6-trisulfonaphthyl-7- 
azo]phenylainino]S- 
triazinylaminojstilbene  2.2'-disulfonic 
acid,  octa  sodium  salt. 

Use/Import.  (S)  Reactive  dye  for 
textiles.  Import  range:  200,000  to  800,000 
kg/yr, 

P  87-1722 

Importer.  T.G.  Tomasi  Consultants. 
Ltd.  I 

Chemical.tS)  4,4 -Bisl[3-chloro  5-13,6- 
disulfo-8-hydroxy-7-11.5-disulfo 
naphthyl-2-aeo]naphthyl  amino]  S- 
triazinyl]  amino]  benzene,  octa 
potassium  salt. 

Use-Import.  (S)  Reactive  dye  for 
textiles.  Impprt  range:  200,000  to  800,000 
kg/yr. 

P  87-1723 


ippr 


loor 


Importer.  T.G.  Tomasi  Consultants. 
Ltd.  ! 

Chemical.  (S)  Copper  complex  of  1- 
hydroxy-2-l2,5-dimethoxy-4-[ethyl 
sulfonyl  sulftiric  acid  ester]  phenyl  azo]- 
8-acetylamioe  naphthalene,  3,6- 
disulfonic  acid  trisodium  salt. 

Use/Import.  (S)  Reactive  dye  for 
textiles.  Imqort  range:  200,000  to  800,000 
kg/yr. 

P  87-1724 

Importer.  T.G.  Tomasi  Consultants, 
Ltd. 

Chemical.  (S)  [4-Ethyl  sulfonyl  sulfuric 
ester — sodium-salt  benzene 
sulfonamido]  1.4[sulfonic  acid  sodium 
salt]  2.6  of  nickel  phthalocyamine. 

Use/Import.  (S)  Reactive  dye  for 
textiles.  Import  range:  200.000  to  800.000 
kg/yr. 

P  8--1725 

Importer.^T.G.  Tomasi  Consultants, 
Ltd. 

Chemical  (S)  Benzene  sulfonic  acid  4- 
[4-[(2,-methoxy-5-methyl-4-|[2-(sulfo- 
oxy)-ethyl]  6ulfonyllphenyl]azo]-4,5- 
dihydro-3-methyl-5-oxo-lH-pyrazol-l-Yl] 
disodium  salt. 


Use/Import.  (S)  Reactive  dye  for 
textiles.  Import  range:  200.000  to  800,000 
kg/yr. 

P  87-1726 

Importer  T.G.  Tomasi  Consultants. 
Ltd. 

Chemical.  (S)  l-Hydroxy-2-(4'- 
ethylsulfonyl  sulfuric  acid  ester  sodium 
salt  phenylazo)-8-  j5"-chloro-3"-(4'  "- 
ethyl  sulfonyl  sulfuric  acid  ester  sodium 
salt  phenyl  amino)-S-triazinyl]  amino 
naphthalene-3,6-disulfonic  acid 
disodium  salt, 

Use/Import.  (S)  Reactive  dye  for 
textiles.  Import  range:  200,000  to  800,000 
kg/yr. 

P  87-1727 

Importer  T.G.  Tomasi  Consultants, 
Ltd. 

Chemical  (S)  l-(p-Sulfo  phenyl 
potassium  salt)-3-carbDxylic  acid 
potassium  salt  4-[3'-(3"-chloro-5"-(p- 
ethylsulfonyl  sulfuric  ester  potassium 
salt-phenylamino)-S-triazinylamino]-6'- 
sulfonic  acid  potassium  salt  phenylazo- 
)-5-pyrazolone. 

Use/Import.  (S)  Reactive  dye  for 
textiles.  Import  range:  200.000  to  800.000 
kg/yr. 

P  87-1728 

Importer.  T.G.  Tomasi  Consultants, 
Ltd. 

Chemical.  (S)  l-Hydroxy-2-(l'.5'- 
disulfonic  acid  dipotassium  salt  -2'- 
naphthyl-azo)-8-[3'  (4'  "-ethyl  sulfonyl 
sulfuric  acid  ester  potassium  salt  phenyl 
amino)-5"-chloro-S- 
triazinyl£mino]naphthalene-3,6- 
disulfonic  acid  dipotassium  salt. 

Use/Import.  (S)  Reactive  dye  for 
textiles.  Import  range:  200,000  to  800,000 
kg/yr. 

P  87-1729 


Importer.  T.G.  iTomasi  Consultants. 
Ltd. 

Chemical.  (S)  1-14-  [Sulfo]  phenyl]  -3- 
methyl-4-l2methoxy-5-l|2- 
Isulfooxyjethyljsulfonyljphenylazo] 
pyrazol-5-one-disodium  salt. 

Use/Import.  (S)  Reactive  dye  for 
textiles.  Import  range:  200,000  to  800,000 
kg/yr. 

P  87-1730 

Importer.  T.G.  Tomasi  Consultants, 
Ltd. 

Chemical.  (S)  |4-Sulphonamido- 
benzene-ethyl  sulfonyl  sulfuric  ester — 
sodium  salt]1.6 — (sulfonic — acid  sodium 
salt)  2.4  of  copper  phthalocyanine. 

Use/Import.  (S)  Reactive  dye  for 
textiles.  Import  range:  200,000  to  800,000 
kg/yr. 
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P  87-1731 

Importer.  T.G.  Tomasi  Consultdnts 
Lid. 

Chemical.  (S)  l-Hydroxy-2-i(1.5- 
disulfonicacid]napthylazoj6-[3-chloro-5- 
l4-[ethyl  sulfonyl  sulfuric  acid 
ester]phenyl  amino)  -5- 

triazynylamino|naphthalene-3-suifor.ic 
a,;id-tetrasodium  salt. 

Use/Import.  (Sj  Reactive  dye  for 
textiles.  Import  range:  200,000  to  800.000 
kg/yr. 

P  87-1732 

Importer.  T.G.  Tomasi  Consultants, 
Ltd. 

Chemical.  (S)  [i3-Chloro-5-methoxv-S- 
triazinylamino]  etfiyl— sulfonamidof 
1  4 — (sulfonic  acid  sodium  salti2.6  of 
copper  phtfialocyanme. 

Use/Import.  (S)  Reactive  dye  for 
textiles.  Import  range:  200,000  to  800,000 
i^g/yr. 

P  87-1733 

Importer  T.G.  Tomasi  Consultants, 
Ltd. 

Chemical.  (S)  Cuprate  (4-),  [1-  [4- 
sulfophenyl]  -3-  carboxy-5- hydroxy  -4- 
[[5-hydroxy  -6-[[2-hvdroxy  -5-methoxv  - 
4-  l(2-[sulfooxy]  ethyl] 
sulfonyllpheny!lHzo]-7-sulfo-3- 
napthalenyljazojpyrezol  (G-U-tetra 
sodium  salt. 

Use/Import.  (Sj  Reactive  dye  for 
textiles.  Import  range:  200.00o'to  800.000 
kg/yr. 

P  87-1734 

Importer  T.G.  Tomasi  Consultants 
Ltd. 

Chemical.  (S)  3-Carbamoy!-4-me(hyl- 
5-[2-[sulfonic  acid)  -5-|[;»-ch!oro  5-[[4' 
ethylsulfony]  sulfuric  acid  esterlphenyl 
amino]  -S-triazinyljam'nojphenvIazof-6- 
hydroxy  .\'-ethvl  pvnd-2-orie-disodrum 
salt. 

Use/Import.  [S]  Reactive  dye  for 
textiles.  Import  range:  200.000  to  800.000 

i<g/yr. 

P  87-1735 

Importer  T.G.  Tomasi  Consultants, 
Ltd. 

Chemical.  (S)  l-jS'-Chloro  5'-[p-ethyI 
sulfonyl  sulfuric  ester  sodium  salt- 

pheny!amine)-S-tr!a'.'inyla.TiinoJ-7-[2"- 
napthyl  azo-T'-sulfonic  acid  sodium 
salt)-8-naphthol-3.6  disulfonic  acid 
sodium  salt. 

Use/Import.  (S)  Reactive  dye  fur 
textiles.  Import  range:  200.000  to  800.000 
kg  'y. 

P  87-1738 

Importer  T.G.  Tomasi  Consultants, 
Ltd. 

Chemical.  (S)  l-Hydroxy-2-(4'- 
ethylsulfonyl  sulfuric  acid  ester 


potdssium  sait  phen>lazor8-13  -(4  '  - 
elhylrulfonx'l  sulfuric  acid  ester 
potassium  salt  phenylamino)-5"-chloro- 
S-triazinylamino]  naphthaIene-3.6- 
disulfonic  acid  dipotassium  salt. 

L'se/Import.  (S)  Reactive  dye  for 
textiles.  Import  range:  200.000  to  800.000 

kg/yr. 

P  87-1737 

Importer.  T.G.  Tomasi  Consultants, 
Ltd. 

Chemical.  (S)  l-[3'-Chloro-5'-{p-ethyI- 
sulfonyl-sulfuric  acid  ester-potassium 
sa!t-phenyl-amino)-S-friazinylamino]-5- 
|l"-ethyl-2"-hydroxy-3"-azo-4"-methyl- 
5"-carbamido-6"-pyridonyl]-2.4- 
benzene-disulfonic  acid-potassium  salt. 

Use/Import.  (S)  Reactive  dye  for 
textiles.  Import  range:  200.000  to  800.000 
kg/yr. 

P  87-1738 

Importer.  T.G.  Tomasi  Consultants, 
Ltd. 

Chemical.  (S)  2-Napthylazo-[2'- 
ureado.4'-]3"-chloro  5"-(p-ethyl  sulfonyl 
sulfuric  ester  potassium  salt-phenyl 
amino)-S-tnazinyl  amino  phenyl!|  3.6,8- 
trisulfonic  acid  potassium  salt. 

Use/Im,port.  (S)  Reactive  dye  for 
textiles.  Import  range:  20(1.000  to  800  iTCX) 

kg/yr. 

P  87-1739 

Importer  T.G.  Tomasi  Consultants. 
Ltd. 

Chemical.  (S)  2-(3'.5'-Dichloro-S- 
tnazinylamino)-4-amino  5-(p-ethy! 
siiifcnyl  sulfuric  ester-potassium'salf- 
benzeneazo)-benzene  sulfonic  acid- 
potassium  salt. 

Use/Import.  (S)  Reactive  dye  for 
textiles.  Import  range:  200.0rin  to  HOfi  o<>0 
kg/yr. 

F  87-1740 

Importer.  T.G.  Tomasi  Consultants, 
Ltd. 

Chemical.  (S)  2-([-l-Acetylamino.  8- 

hydroxy  3.6-disu!fonic  acid) 
ndpthyiazoj4-[3-chloro.  S-|4-|ethy! 
sulfonyl  sulfuric  acid  ester]  phenyl 
aminojS-triazynylamino)  benzene 
sulfonic  acid  tetra  potassium  salt. 
Use,  Import.  (,S)  Reartivp  dye  for 
textiles.  Import  range.  200.000  to  800.000 
kg/yr. 

P  87-1741 

Importer.  T.G.  Tomasi  Consultants, 
Ltd. 

Chemical.  (S)  Benzene  sulfonic  acid, 
4-[4-[i2,5-dimethoxy-4-[(2-{sulfooxy) 
ethyl]sulfonyl]-phenyl]azo]-4.5-dihydro- 
3methyl-5-oxo-lH-pyrazol-lYllsodium 
salt  (unspecified). 


Use/Import.  (S)  Reactive  dye  for 
textiles.  Import  range:  200.000  to  800,000 
kg/yr. 

P  87-1742 

Importer.  T.G.  Tomasi  Consultants. 
Ltd. 

Chemical.  (S)  l-Hydroxy-8- 
acetylamino  7-[2-methoxy  5-[[2- 
[sulfooxyjethyljsulfonyljphenylazol 
naphthalene  3,6-disulfonic  acid-tri 
potassium  salt. 

Use/Import.  (Sj  Reactive  dye  for 
textiles.  Import  range:  200.000  to  800,000 
kg/yr. 

P  87-1743 

Importer.  T.G.  Tomasi  Consultants, 
Ltd. 

Chemical.  (S)  Copper  complex  of  1- 
acetylamino-8-hydroxy-7-(4'-ethyl 
sulfonyl  sulfuric  acid  ester  potassium 
salt  phenylazo)  naphthalene  3,6- 
disulfonic  acid  potassium  salt. 

Use/Import.  (S)  Reactive  dye  for 
textiles.  Import  range:  200.000  to  800.000 
kg/yr. 

P  87-1744 

Importer.  T.G.  Tomasi  Consultants, 
Ltd. 

Chemical.  (S)  l-Hydroxy-2-|2'-sulfonic 
acid  potassium  salt-5'-(3"5"-dichloro-S- 
triazinyl-aminoj-benzene  azo]-7-[p- 
ethyl-sulfonyl  sulfonic  ester-potassium 
salt-benzene-azo]-8-amino- 
naphthalene,3,6-disuJfonic  acid- 
potassium  salt. 

Use/Import.  (S)  Reactive  dye  for 
textiles.  Import  range:  200.000  to  800.000 
kg/yr. 

F  87-1745 

Importer.  T.G.  Tomasi  Consultants. 

Ltd. 

Chemical.  (S)  l-Hydroxy-2-(2'-8uIfonic 
acid  potassium  salt  phenylazo}-8-[5"- 
chloro  3"-(4'  "-ethyl  sulfonyl  sulfuric 
acid  ester  potassium  salt  phenylammo)- 
S-triuzinylamino)naphlhalene-3.6- 
disulfonic  acid  dipotassium  salt. 

Use/Import.  (S)  Reactive  dye  for 
textiles.  Import  range:  200.000  to  800  OCO 
kg/yr. 

P8~-l~46 

Importer.  T.G.  Tomasi  Consultants. 
Ltd. 

Chemical  (S)  l-Hydroxy-2-(4- 
phenylamino-3-{su!fonic  acid) 
phenylazo]-6-[3-chloro-5-|4-(ethyl 
sulfonyl  sulfuric  acid  ester] 
phenylamino]-S- 
triazynylamino]naphthalene-3,8- 
disulfonic  acid  tetrasodium  salt. 

Use/Import.  (S)  Reactive  dye  for 
textiles.  Import  range:  200.000  to  SOO.aW 
kg/yr. 
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P  B7-1747 

Importer.  T.G.  Tdmasi  Consultants, 
l.ui. 

Chemical.  (S)  1(4  -Ethyl  sulfonyl 
sulfonic  acid  ester  sodium  salt  phenyl 
.sulfonamide)!. 4  (sulfonic  acid  sodium 
salt)1.6  sulfonamidel  of  copper 
phthalocyanine. 

Use/Import.  (S)  Reactive  dye  for 
textiles.  Import  range:  200.000  to  800.000 

Vol  XT 

P  87-1748 

Importer.  T.G.  Tomasi  Consultants. 
Ltd. 

Chemical  (S)  2-llN-Ethyl-2-oxo-3- 
amino  carbonyl  4-methyl  6-hydroxy 
pyridinyl]  5-azo]  6-|3-chloro  5-(4-|[2- 
lsulfoox>  1  ethylj  sulfonyl|  phenylaminoj 
S-triazinylamino]  benzene  3.5-disulfonic 
acid — tripotassium  salt. 

Use/Impart.  (S)  Reactive  dye  for 
trxtile.  Import  range:  200.000  to  800,000 
k^/yr. 

[)..li'  September  11,1987. 
Linda  K.  Smith. 

Acting  Director.  Information  Management 
Division.  Office  of  Toxic  Substances. 
|FR  Doc.  87-21805  Filed  9-21-87;  8:45  am| 

Billing  CODE  6S60-5O-M 


(FRL-3265-51 

Water  Pollution  Control;  Utilization  of 
Saltwater  Marsh  Ecosystem  for 
Management  of  Seafood  Processing 
Wastewater 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Announcing  the  availability  of 

the  fin<il  report  "Utilization  of  a 

Saltwater  Marsh  Ecosystem  for  the 

Management  of  Seafood  Processing 

Wastewater"  (EPA  904/9-86-142). 

SUMMARY:  EPA  Region  IV.  the  Alabama 
Marine  Environmental  Sciences 
Consortium  and  the  Alabama 
Depa'-tment  of  Environmental 
Management  have  recently  completed  a 
study  of  the  potential  for  using  a 
saltv.ater  wetland  to  manage  seafood 
processing  wastewater.  The  study 
examined  an  irregularly  flooded  coastal 
Alabama  black  needlerush  (/uncus 
roemt-rianus)  marsh  before,  during  and 
after  construction  and  operation  of  a 
small  pilot  facility  that  distributed 
screened  seafood  processing 
wastewater  at  various  loading  rates  to 
controlled  areas  of  the  marsh.  The  study 
documents  the  impacts  of  the  project  on 
the  physical,  chemical  and  biological 
characteristics  of  the  marsh,  shallow 
groundwater  and  nearby  surface  water. 
The  final  report  contains  all  data. 


analyses  and  conclusions  resulting  from 
this  study. 

ADDRESS:  Copies  of  "Utilization  of  a 
SdltvvcUer  Marsh  Ecosystem  for  the 
Management  of  Seafood  Processing 
Wastewater"  may  be  obtained  by 
contacting  Robert  Lord,  Environmental 
Assessment  Branch.  US  EPA  Region  IV. 
345  Courtland  Street  NE..  Atlanta. 
Georgia  30365.  404-347-3776  or  FTS  257- 
3776. 

Dated:  June  35. 1987. 
Lee  A.  DeHihns. 
Acting  Regional  Administrator. 
[FR  Doc.  87-21103  Filed  9-21-87;  8:45  am| 

BILLING  CODE  6S«0-50-M 


lOW-FRL-3266-3] 

Water  Quality  Act  of  1987 
Implementation;  Draft  Guidance 
Availability 

AGENCY;  Environmental  Protection 

Agency. 

ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  is  a  supplement  to 
a  notice  of  availability  of  five  draft 
Water  Quality  Act  guidance  documents 
which  appeared  in  the  September  4. 1987 
Federal  Register  under  the  heading, 
"Water  Quality  Act  of  1987 
Implementation;  Draft  Guidance 
Availability."  Today's  notice  announces 
the  availability  for  public  comment  of  a 
sixth  draft  guidance  document.  This 
additional  draft  document  is  entitled, 
"Draft  Final:  Guidance  for 
Implementation  of  Requirements  Under 
section  304(1]  of  the  Clean  Water  Act  as 
Ameded." 

DATE:  Copies  of  this  document  will  be 
available  for  public  comment  from  EPA 
Headquarters  Office  of  Water  for  a 
period  of  30  calendar  days,  beginning 
September  22. 1987. 

ADDRESSES:  Copies  of  this  document 
can  be  obtained  by  writing  Mr.  Mario 
Hegewald.  Offtce  of  Water.  WH-556, 
U.S.  Environmental  Protection  Agency, 
401  M.  Street.  SW.,  Washington.  DC 
20460  or  telephoning  him  at  (202)  382- 
5700.  All  comments  should  be  forwarded 
to  Mr.  Hegewald  at  the  same  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
U.S.  Environmental  Protection  Agency. 
Office  of  Wetcr.  at  above  address  and 
telephone  num.ber. 

SDPPtEMENTARY  INFORMATION:  The 

WOA  establishes  a  progiam  for 
identification  of  waters  affected  by  toxic 
pollutants  and  implementation  of 
specific  controls,  section  304(1) 
individual  control  strategies,  to  reduce 
those  toxics. 


This  program  requires  States  to  assess 
and  list  waters  where  there  are 
impairments  of  water  quality  due  to 
point  source  discharges,  and  to  idenfity 
the  discharges.  By  February  1989.  States 
are  to  set  effluent  limitations  in  section 
402  National  Pollutant  Discharge 
Elimination  System  (.\PDES)  permits 
("individual  control  strategies")  for 
these  discharges  to  assure  that  water 
quality  standards  are  attained.  "Draft 
Final:  Guidance  for  Implementation  of 
Requirements  Under  section  304(1)  of 
the  Clean  Water  Act  as  Amended,"  is 
now  available  from  EPA  at  the  above 
address. 

The  comment  period  for  the  above 
noticed  draft  quidance  document  is.  as 
noted  above,  30  calendar  days.  Anyone 
intending  to  make  comments  on  this 
draft  document,  however,  is  encouraged 
to  forward  comments  by  early  October 
so  that  they  can  be  discussed  at  the 
October  14  public  meeting  of  the  Water 
Quality  Act  Steering  Committee.  For 
details  on  this  public  meeting,  see  the 
notice  of  public  meeting  of  the  Water 
Quality  Act  Steering  Committee  which 
appeared  in  the  SeptPinber  10,  1987 
Federal  Register  under  the  heading: 
"Water  Quality  Act  Steering  Committee: 
Meeting." 

Anyone  who  is  interested  in  reviewing 
public  comments  received  on  the  six 
draft  Water  Quality  Act  implementation 
guidance  documents  which  are  presently 
available  for  public  comment  can  do  so 
by  consulting  the  public  docket  which  is 
housed  in  the  EPA  Library  Public 
Information  Reference  Unit  in  Room 
2904  of  the  Waterside  Mall,  401  M  Street 
SW.,  Washington.  DC  The  Library  is 
open  from  9:00  a.m.  to  4:00  p.m. 
weekdays  and  photo  copying  is 
available  at  a  reasonable  cost.  The 
telephone  number  of  the  Public 
Information  Reference  Unit  is  (202)  382- 
5926, 

Dated;  September  18, 1987. 
Lawrence  J.  lenspn, 
Assistant  Administrator  for  Water 
[FR  Doc.  87-21919  Filed  9-21-87;  8:45  am] 

BILLING  CODE  6&60-50>M 


FEDERAL  HOME  LOAN  BANK  BOARD 

(No.  AC-660J  I 

Approval  of  Conversion  Application; 
Fidelity  Savings  Association, 
Pittsburgh,  PA 

Date:  September  17.  1987. 

Notice  is  hereby  given  that  on 
September  14. 1987.  the  Office  of  the 
General  Counsel  or  the  Federal  Home 
Loan  Bank  Board,  acting  pursuant  to  the 
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authority  delegated  to  the  Generd! 
Counsel  of  his  designee,  approved  the 
application  of  Fidelity  Savings 
Association.  Pittsburgh,  Pennsylvania, 
for  permission  to  convert  to  the  stock 
form  of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Office  of  the  Secretariat  at  the 
Federal  Home  Loan  bank  Board,  1700  G 
Street,  .\W..  Washington,  DC  20552  and 
at  the  Office  of  the  Supervisory  Agent  at 
the  Federal  }iome  Loan  Bank  of 
Pittsburgh,  One  Riverfront  Center,  20 
Stanwix  Street,  Pittsburgh,  Pennsylvania 
15222^893, 

By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghizzoni. 

Assistant  Secretary. 

jFR  Doc.  87-21837  Filed  »-21-«7:  8:45  Hm] 

BILLING  CODE  6720-01-*! 


[No.  AC-6591 


Approval  of  Conversion  Application; 
Kent  Savings  and  Loan  Association, 
F.A.,  Chestertown,  MD 

Date:  September  17,  1987. 

Notice  is  hereby  given  that  on 
September  11,  1987,  the  Office  of  the 
General  Counsel  of  the  Federal  Home 
Loan  Bank  Board,  acting  pursuant  to  the 
authority  delegated  to  the  General 
Counsel  of  his  designee,  approved  the 
application  of  Kent  Savings  and  Loan 
Association,  F.A.,  Chestertown, 
Maryland  for  permission  to  convert  to 
the  stock  form  of  org,!nization.  Copies  of 
the  application  are  available  for 
inspection  at  the  Office  of  the 
Secretariat  at  the  Federal  Home  Loan 
Bank  Board,  1700  G  Street,  NVV., 
Washington,  DC  20552,  and  at  the  Office 
of  the  Supervisoi-y  Agent  at  the  Federal 
Home  Loan  Bank  of  Atlanta,  1475 
Peacht.rce  Center  Station  .\'E.,  Atlanta, 
Georgia  30309. 

By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghizzoni, 

Assistant  Secretary. 

IFR  Doc.  87-21838  Filed  9-21.87;  8:4.5  am] 

BILLING  CODE  6720-01-M 


FEDERAL  MARITIME  COMMISSION 
Agreement{s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  19C4. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  Room  10325.  Interested  parties 


may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission.  Washington.  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
Hgr(?ement. 

Agreement  No.:  224-200035 
Title:  Jacksonville  Terminal 
Agreement 
Parties: 

Jacksonville  Port  Authonty  (JPA) 

Trailer  Marine  Transport  Corporation 
(TMT) 

Synopsis:  The  proposed  agreement 
would  grant  TMT  the  exclusive  use  of 
17,14  acres  of  )PA's  Tal!e\  rand  Dock 
and  Terminal  (TDT)  in  Jacksonville, 
Florida  and  preferential  use  of  the 
facilities  at  1T)T. 

Agreement  No.:  224-200037 
Tifle:  Port  of  St.  Petersburg  Terminal 
Agreement 
Parties: 

City  of  St.  Petersburg  (City) 
SeaFscape,  Ltd.  (SeaEscape) 

Synopsis:  The  proposed  agreement 
permits  the  City  and  SeaEscape  to  agree 
upon  charges  to  be  assessed  for  port  and 
terminal  facilities  and  services  rendered 
by  the  City  for  the  operation  of 
SeaEscape's  cruise  vessel  service  at  the 
Port  of  St.  Petersburg. 

Agreement  No.:  224-001792-004 
Title:  Port  of  New  Orleans  Terminal 
.Agreement 
Parties: 

Port  of  New  Orleans 
New  Orleans  Cold  Storage  and 

Warehouse  Company,  Limited 

(NOCS) 

Synopsis:  The  proposed  agreement 
permits  NOCS  to  execute  a  first 
mortgage  on  its  leasehold  estate  and 
improvements  as  security  for  the 
issuance  of  industrial  development 
revenue  bonds,  the  proceeds  of  which 
would  be  used  for  construction  of  an 
additional  cold  storage  facility  in  the 
City  of  New  Orleans. 

By  Order  of  the  Federal  Maritime 
Commission. 
Tony  P.  Kominoth, 

Assistant  Secretary. 

Dated:  September  17,  1987. 
jFR  Doc.  87-21840  Filed  9-21-87:  8:45  am| 
BILLING  CODE  6730-01-M 


FEDERAL  RESERVE  SYSTEM 
Agency  Forms  Under  Review 
S<;ptember  16. 1987. 
Background 

On  June  15.  1984,  the  Office  of 
Management  and  Budget  (OMB) 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  under  the  Paperwork 
Reduction  Act  of  1980.  as  per  5  CFR 
1320.9.  "to  approve  of  and  assign  OMB 
control  numbers  to  collection  of 
information  requests  and  requirements 
conducted  or  sponsored  by  the  Board 
under  conditions  set  forth  in  5  CFR 
1320.9."  Board-approved  collections  of 
information  will  be  incorporated  into  the 
official  OMB  inventory  of  currently 
approved  collections  of  information.  .\ 
copy  of  the  SF  83  and  supporting 
statement  and  the  approved  collection 
of  information  instrument(s)  will  be 
placed  into  ONfB's  public  docket  Tiles, 
The  following  forms,  which  are  being 
handled  under  this  delegated  authority, 
have  received  initial  Board  approval 
and  are  hereby  published  for  comment. 
At  the  end  of  the  comment  period,  the 
proposed  information  collection,  along 
with  an  analysis  of  comments  and 
recommendations  received,  will  be 
submitted  to  the  Board  for  final 
approval  under  OMB  delegated 
authority, 

DATE:  Comments  must  be  received  on  or 
before  October  7. 1987, 

ADDRESS:  Comments,  which  should  refer 
lo  the  O.MB  Docket  number  (or  Agency 
form  number  in  the  case  of  a  new 
information  collection  that  has  not  yet 
been  assigned  an  O.MB  number),  should 
be  addressed  to  Mr.  William  W,  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets  NW.,  Washington.  DC  20551,  or 
delivered  to  room  B-2223  between  8:45 
a.m.  and  5:15  p.m.  Comments  received 
may  be  inspected  in  room  B-1122 
between  8:45  a.m.  and  5:15  p.m..  except 
as  provided  in  §  261.6(a)  of  the  Board's 
Rules  Regarding  Availability  of 
Information,  12  CFR  261.6(aj. 

A  copy  of  the  comments  may  be  also 
be  submitted  to  the  OMB  desk  officer  for 
the  Board:  Robert  Fishman,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building.  Room  3208. 
Washington.  DC  lO'^-.O''. 

FOR  FURTHER  INFORMATION  CONTACT:  A 

copy  of  the  proposed  form,  the  request 
for  clearance  (SF  83).  supporting 
statement,  in.structions,  and  other 
documents  that  will  be  placed  into 
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OMBs  public  docket  files  once 
appru\ed  may  be  requested  from  the 
agency  clearance  officer,  whose  name 
appears  below. 

Federal  Reserve  Board  Clearance 
Officer — Nancy  Steele — Division  of 
Research  and  Statistics.  Board  of 
Clovernors  of  the  Federal  Reserve 
System,  Washington.  DC  20351  (202- 
452-3822). 

Priiposal  to  approve  under  OMD 
Jflciiated  authority  the  extension  with 
revision  of  the  following  reports: 

1.  Report  title:  Weekly  Report  of 
Assets  and  Liabilities  for  Large  Banks 
and  Weekly  Report  of  Selected  Assets. 

As:ency  form  numbers:  PR  2416  and 
FR  2644.  respectively. 

OMB  Docket  number:  7100-0075. 
Frequency:  Weekly. 
Reporters:  U.S.  commercial  banks. 
Annual  reporting  hours:  48.573. 
Small  businesses  are  not  affected. 
General  description  of  report:  This 
information  collection  is  voluntary  (12 
U.S.C.  225(a))  and  248(a))  and  is  given 
confidential  treatment  (5  U.S.C.  552(b)(4) 
and  18)). 

These  reports  provide  basic  data  from 
r.S.  commercial  banks  for  estimating 
bank  credit  and  nondeposit  funds  and 
for  analyzing  Lanking  and  monetary 
developments.  The  proposed  revisions 
include  minimal  changes  to  the  current 
reporting  panel,  two  changes  in  content 
to  improve  monitoring,  and  elimination 
of  one  item. 

2.  Report  title:  Domestic  Finance 
Company  Report  of  Assets  and 
Liabilities. 

Agency  form  number:  FR  2488  and  FR 
2248a. 

OMB  Docket  number:  7100-0005. 
Frequency:  Monthly.  The  FR  2248  is 
filed  at  the  end  of  each  month,  except 
for  March.  June,  September  and 
December,  which  is  when  the  FR  2248a 
is  filed. 

Reporters:  Domestic  finance 
companies. 

Annual  reporting  hours:  2,045.  Small 
businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  voluntary  (12 
U.S.C.  225(a))  and  is  given  confidential 
treatment  (5  U.S.C.  552(b)(4)  and  (8)). 

These  reports  collect  information  on 
major  categories  of  consumer  and 
business  credit  e,\tended  and  held  by 
finance  companies  and  on  major  short- 
term  liabilities  outstanding.  These  data 
are  used  by  the  Federal  Reserve  for 
assessing  aggregate  credit  market 
activity.  The  proposed  revisions  include 
a  substantial  reduction  in  the  approved 
size  of  the  panel,  the  consolidation  of 
the  t'AO  report  forms  into  one.  and 


several  item  changes  designed  to  reduce 
the  average  response  time. 

3.  Report  title:  Senior  Loan  Officer 
Opinion  Survey  on  Bank  Lending 
Practices. 
Agency  form  number:  FR  2018. 
OMB  Docket  number:  7100-0058. 
Frequency:  Up  to  six  times  per  year. 
Reporters:  Large  U.S.  commercial 
banks. 
Annual  reporting  hours:  720. 
Small  businesses  are  not  affected. 
General  description  of  report:  This 
information  collection  is  voluntary  (12 
U.S.C.  248(a))  and  is  given  confidential 
treatment  (5  U.S.C.  552(b)(4)). 

This  survey,  in  which  responses  are 
collected  through  a  telephone  interview 
with  a  senior  loan  officer  at  each  of  60 
large  commercial  banks,  collects 
qualitative  information  about  changes  in 
business  loan  demand  and  various 
aspects  of  bank  lending  practices.  It 
serves  as  a  very  important  tool  for 
monitoring  and  understanding  the 
evolution  of  lending  practices  at  banks 
and  developments  in  credit  markets 
generally.  The  proposed  revision  will 
reduce  the  number  of  authorized  surveys 
from  eight  to  six  per  year. 

4.  Report  title:  Monthly  Survey  of 
Eligible  Bankers  Acceptances. 
Agency  form  numbers:  FR  2006. 
OMB  Docket  number:  7100-0055. 
Frequency:  Monthly. 
Reporters:  U.S.  commercial  banks, 
U.S.  branches  and  agencies  of  foreign 
banks  and  Edge  corporations. 
Annual  reporting  hours:  3.236. 
Small  businesses  are  affected. 
General  description  of  report:  This 
information  collection  is  voluntary  (12 
U.S.C.  248(a)  625,  and  3105(b))  and  is 
given  confidential  treatment  (5  U.S.C. 
552(b)(4)  and  (8)). 

This  report  provides  timely  and 
detailed  information  on  eligible  dollar 
acceptances  that  are  payable  in  the 
United  States.  The  data  are  used  in 
constructing  monetary  and  credit 
aggregates  and  are  relied  upon  to 
provide  information  on  the  acceptance 
market  to  the  Federal  Reserve's  trading 
desk.  A  reduction  of  40  percent  in  panel 
size  is  proposed,  owing  to  a 
modification  in  the  reporting  threshold 
to  limit  coverage  to  only  those  banks 
with  more  than  $100  million  in  total 
acceptances,  up  from  the  current 
minimum  of  S50  million.  Two  minor 
modifications  in  item  content  would 
reduce  burden  slightly. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  16,  1987. 

William  W.  Wiles, 

Secretary  of  the  Board. 

|FR  Doc.  87-21759  Filed  9-21-87;  8:45  am] 

BILLING  CODE  S210-01-M 


[Docket  No.  R-0586] 

Federal  Reserve  Bank  Services 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTroN:  Policy  statement. 

summary:  The  Board  has  adopted  a  set 
of  factors  that  it  will  consider  when 
reviewing  proposals  to  consolidate 
Federal  Reserve  Bank  priced  services 
across  District  lines. 

EFFECTIVE  DATE:  September  18, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  \X.  Bennett.  Assistant  Director 
(202-452-3442),  Gerald  D.  Manypcnny, 
Manager  (202-152-3954),  or  Donna 
DeCorleto,  Program  Leader  (202^52- 
3954),  Division  of  Federal  Reserve  Bank 
Operations;  Joseph  R,  Alexander,  Senior 
Attorney  (202-452-2489).  Legal  Division; 
or,  for  the  hearing  impaired  only, 
Earnestine  Hill  or  Dorothea  Thompson, 
Telecommunications  Device  for  the  Deaf 
(202-452-3544),  Board  of  Governors  of 
the  Federal  Reserve  System, 
Washington,  DC  20551. 

SUPPLEMENTARY  INFORMATION: 

Background  | 

In  November,  1986,  the  Board  of 
Governors  solicited  public  comment  on 
six  factors  that  it  proposed  to  consider 
when  reviewing  proposals  to 
consolidate  Reserve  Bank  priced-service 
activities  across  District  lines.  (51  FR 
43472,  Dec.  2. 1988)  The  factors  were: 

a.  Maintenance  or  improvement  of 
cost  recovery  in  a  service. 

b.  Improvement  of  the  efficiency  of 
Federal  Reserve  Bank  operations. 

c.  Maintenance  or  improvement  in  the 
level  or  quality  of  service. 

d.  Responsiveness  to  changes  in  the 
financial  services  industry. 

e.  Impact  on  private  sector  providers 
of  the  service  that  is  being  consolidated. 

f.  Amount  of  advance  notice  that 
would  be  needed  prior  to  effecting  an 
interdistrict  consolidation. 

These  factors  had  been  developed 
following  the  Boards  October,  1985, 
solicitation  of  public  comment  on  the 
issue  of  interdistrict  consolidation.  (50 
FR  45938.  Nov.  5.  1985.)  It  was  expected 
that  consolidation  proposals  would  be 
evaluated  based  on  these  factors,  and 
that  public  comment  would  be  solicited 
only  when  a  proposal  appeared  to  have 
a  significant,  longer-run  effect  on  the 
nation's  payments  mechanism. 

Discussion 

Sixteen  comments  were  received. 
Thirteen  respondents  believed  that  the 
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factors  adequately  addressed  the 
potential  effect  of  an  interdistrict 
consolidation,  or  could  with  some 
modifications  or  additions.  Three 
respondents  opposed  the  factors. 
indicating  that  the  factors  suggested 
appropriate  areas  for  consideration  but 
were  vague  and  ambiguous  and  did  not 
guarantee  that  consolidation  decisions 
would  be  made  in  the  sole  interest  of 
promoting  an  efficient  and  effective 
payments  mechanism. 

Two  related  issues,  namely  the  effect 
of  consolidation  on  the  private  sector 
and  the  need  to  solicit  public  comment 
before  consolidating  a  service  because 
of  the  potential  effect  on  the  private 
sector,  drew  considerable  comment  from 
supporters  and  opponents  of  the  factors. 
In  response  to  these  comments,  the 
Board  has  made  two  revisions  to  the 
original  factors. 

First,  12  respondents  commented  on 
factor  (e),  "impact  on  private  sector 
providers  of  the  service  that  is  being 
consolidated."  Half  of  these  respondents 
suggested  that  the  Board  consider  the 
effect  of  a  consolidation  on  service 
users  and  not  just  private-sector  service 
providers.  Respondents  stated  that  users 
could  experience  the  following 
problems:  (1)  Unequal  distribution  of  the 
cost  burden  due  to  increased 
transportation  costs,  or  |2)  delay  in 
credit  availability  if  a  service  was 
consolidated  in  a  Reserve  Bank  that  is  a 
greater  distance  from  the  user.  The 
Board  agrees  that  these  concerns  are 
valid,  and  has  determined  that  the  effect 
on  service  users  be  considered 
separately  from  the  effect  on  private 
sector  service  providers. 

The  second  concern  raised  by 
commenters  related  to  the  Board's 
proposal  to  solicit  public  comment  on 
consolidations  only  when  a 
consolidation  would  appear  to  have  a 
significant.  longer-run  effect  on  the 
nation's  payments  mechanism  (Pricing 
Principle  Number  7).  Twelve 
respondents  commented  on  this  issue, 
mostly  to  propose  alternatives.  Seven 
commenters  proposed  that  every 
consolidation  be  published  for  comment, 
two  of  these  suggesting  that  pilot 
program  consolidations  be  included:  six 
believed  that  staffs  analysis  should  also 
be  published  so  that  commenters  can 
consider  the  facts  that  contribute  to  a 
consolidation  proposal.  Three 
respondents  suggested  that  the  Board 
solicit  comments  from  depository 
institutions  located  within  the  area 
affected  by  a  proposed  consolidation. 

The  Board  continues  to  believe  that 
soliciting  public  comment  on  every 
proposed  consolidation  is  not  necessary 
because  most  consolidation  efforts 
would  not  have  a  significant  long-run 


effect  on  the  nation's  payments 
mechanism  or  on  service  users  and 
providers.  Nevertheless,  the  Board 
believes  that  it  should  also  have  the 
benefit  of  public  comments  when 
making  its  first  decision  regarding 
interdistrict  consolidation  in  a  particular 
service  in  order  to  ensu.-e  that  ail  the 
pertinent  issues  have  been  considered. 
Accordingly,  the  Board  will  solicit 
public  comment  the  first  time  any 
Reserve  Bank  priced  service  is  proposed 
for  interdistrict  consolidation.  Reserve 
Banks  that  would  be  effected  by  a 
consolidation  proposal  can  also  be 
expected  to  continue  to  solicit  comment 
from  depository  institutions  in  their 
Distncts  on  an  informal  basis. 

The  Board  also  agrees  with 
commenters  that  the  analysis  which 
supports  the  consolidation  proposal 
should  be  provided  when  soliciting 
public  comment  so  that  respondents  will 
know  what  facts  where  considered  in 
the  decision  to  propose  the 
consolidation.  The  staffs  memorandum 
to  the  Board  seeking  approval  to  publish 
a  consolidation  proposal  for  comment, 
which  would  include  its  analysis 
supporting  the  proposal,  w^ill  normally 
be  made  available  to  the  public  on 
request  after  the  Board  meeting  at  which 
the  proposal  will  be  discussed.  Further, 
a  summary  of  the  analysis  will  also  be 
discussed  m  the  published  request  for 
comment. 

Several  respondents  focused  on  the 
Federal  Reserve  Banks'  potential 
competitive  advantage  over  private- 
sector  providers  due  to  size  and 
nationwide  presence.  Two  respondents 
also  focused  on  the  System's  unique  role 
as  service  provider  and  policy  maker.  In 
response  to  these  concerns,  the  Board 
emphasizes  that  the  Federal  Reserve 
System  was  established,  in  part,  to 
provide  payment  services  on  a 
nationwide  basis,  and  the  Board 
believes  that  interdistrict  consolidation 
is  consistent  with  that  mandate. 
Moreover,  there  are  mechanisms  in 
place  within  the  Federal  Reserve  System 
that  preclude  any  potential  conflict  of 
interest. 

Among  the  other  issues  raised,  five 
respondents  addressed  the  possibility  of 
assigning  relative  weights  to  each  of  the 
proposed  factors,  although  respondents 
disagreed  on  whether  or  not  any 
individual  factor  should  carry  sufficient 
weight  to  be  a  sole  determ.inant  of 
whether  a  consolidation  should  occur. 
The  Board  agrees  that  factor  weighting 
is  appropriate:  however,  each  service  is 
unique  and  circumstances  may  vary.  It 
is  also  possible  that  one  factor  might  be 
the  primary  determinant  in  a  particular 
consolidation  decision.  Therefore,  factor 


weighting  will  be  used,  but  will  not  be 
standardized. 

Other  issues  raised  by  the 
commenters  include: 

•  Amount  of  advance  notice  before 
consolidation — Eight  respondents 
commented  on  this  issue,  two  of  them 
suggesting  a  90-day  notice,  a  third 
suggesting  retaining  pre-consolidation 
fees  for  a  year  after  a  consolidation,  and 
the  rest  only  suggesting  sufficient  time 
"well  in  advance  of  implementation. '" 
Private-sector  service  providers  and 
service  users  might  require  significantly 
different  amounts  of  time  to  prepare  for 
a  consolidation,  depending  on  the 

serv  ice.  The  Board  believes  that 
advance  notice  of  60  days  would  be 
adequate  in  most  cases,  although  a  more 
extended  comment  period  will  be 
provided  if  circumstances  warrant. 

•  Contingency  Planning — Three 
commenters  expressed  concern  that, 
with  consolidation,  there  would  be 
greater  need  for  back-up  systems  and 
contingency  planning  to  minimize 
service  interruptions.  The  Federal 
Reserve  Banks,  however,  as  a  standard 
IM-actice.  already  work  to  maintain 
adequate  back-up  systems  to  minimize 
service  interruptions,  accordingly  no 
contingency  factor  has  been  adopted. 

Policy 

The  Board  has  adopted  the  following 
factors  that  it  will  consider  when 
evaluating  proposals  to  consolidate 
Reserve  Bank  priced  services  across 
District  lines: 

a.  Maintenance  of  improvement  of 
cost  recovery  in  a  service. 

b.  Improvement  of  the  efficiency  of 
Federal  Reserve  Bank  operations. 

c.  Maintenance  of  improvement  of  the 
level  or  quality  of  service. 

d.  Responsiveness  to  changes  in  the 
financial  services  industry. 

e.  Effect  on  private  sector  providers  of 
the  service. 

f.  Effect  on  users  of  the  service. 
The  Board  will  use  the  following 

procedures  when  implementing 
consolidation  of  Federal  Reserve  Bank 
priced  services  across  District  lines: 

1.  Public  comment  will  be  solicited 
when  changes  in  fees  and  service 
arrangements  are  proposed  that  would 
have  significant  longer-run  effects  on  the 
nation's  payments  mechanism.  Public 
comment  will  also  be  solicited  the  first 
time  any  Reserve  Bank  priced  service  is 
proposed  for  consolidation  across 
District  lines. 

2.  Advance  notice  prior  to 
implementing  an  interdistrict 
consolid.ition  will  be  at  least  GO  days 
and  may  be  longer  to  enable  private- 
sector  users  and  providers  of  the  service 
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a  reasonable  amount  of  time  to  adjust  to 
the  change. 

Board  of  Governors  of  the  Federal  Reserve 

Svstnm.  September  16.  1987. 
William  VV.  Wiles, 

St'i  rfltiry  nfthe  Board 

|FR  Doc.  87-21762  Filed  9-21-ti7;  8:45  amj 

BILLING  CODE  62^0-01-11 

Application  To  Engage  de  Novo  in 
Permissible  Nonbanking  Activities; 
Alma  Bancshares  Corp. 

The  compan\  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a){l)|  for  the  Board's  approval 
under  section  41c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
184,!(i  1(8)1  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21  ( a  1)  to  commence  or  to 
cniiage  df  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225,25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  9, 
1987. 

A  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M,  Hoenig,  Vice 
President).  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1 .  A  Ima  Bancshares  Corporation, 
Alma.  Missouri;  to  engage  de  novo  in 


offering  discount  brokerage  services 
pursuant  to  §  225.25(b)(15)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  16, 1987. 
lames  McAfee. 

Associate  Secretary  of  the  Board. 
[FR  Doc.  87-21763  Filed  9-21-87;  8:45  am] 

BILLING  CODE  6210-01-M 


Formations  of;  Acquisitions  by;  and 
Mergers  of  Banl<  Holding  Companies; 
Boston  Private  Bancorp  et  al. 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14]  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  October 
9, 1987. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady,  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  Boston  Private  Bancorp.  Boston, 
Massachusetts;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Boston 
Private  Bank  and  Trust  Company, 
Boston,  Massachusetts. 

B.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio  44101: 

1.  Pikevilte  National  Corporation, 
Pikeville,  Kentucky;  to  acquire  lOO 
percent  of  the  voting  shares  of 
Commercial  Bank  of  West  Liberty.  West 
Liberty,  Kentucky. 

2.  Security  Financial  Corp..  Niles, 
Ohio;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 


voting  shares  of  The  Security  Dollar 
Bank  Company,  Niles.  Ohio. 

C.  Federal  Reserve  Bank  of  Richmond 
{Lloyd  W.  Bostian,  Jr..  Vice  President) 
701  East  Byrd  Street,  Richmond,  Virginia 
23261; 

1.  Commercial  BancShares, 
Incorporated.  Parkersburg,  West 
Virginia;  to  acquire  100  percent  of  the 
voting  shares  of  Farmers  and  Merchants 
Bank  of  Cairo.  Harrisville,  West 
Virginia. 

D.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street  NW.,  Atlanta.  Georgia 
30303: 

1.  First  National  Bancorp.  Gainesville, 
Georgia;  to  acquire  100  percent  of  the 
voting  shares  of  First  State  Bank  of 
Gilmer  County,  Ellijay,  Georgia. 
Comments  on  this  application  must  be 
received  by  September  25,  1987. 

2.  The  Gwinnett  Financial 
Corporation,  Lawrenceville,  Georgia;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  The  Bank  of  Gwinnett  County, 
Lawrenceville,  Georgia. 

E.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Assistant  Vice 
President)  230  South  LaSalle  Street, 
Chicago.  Illinois  80690; 

1.  Boulevard  Bancorp.  Inc.,  Chicago, 
Illinois;  to  acquire  100  percent  of  the 
voting  shares  of  Keekins  Financial 
Corporation.  Downers  Grove,  Illinois, 
and  thereby  indirectly  acquire  Citizens 
National  Bank  of  Downers  Grove. 
Downers  Grove.  Illinois. 

2.  Miami  Corporation.  Chicago, 
Illinois;  to  acquire  100  percent  of  the 
voting  shares  of  Keekins  Financial 
Corporation,  Downers  Grove,  Illinois, 
and  thereby  indirectly  acquire  Citizens 
National  Bank  of  Downers  Grove, 
Downers  Grove,  Illinois. 

3.  National  Bancorp.  Inc..  Melrose 
Park,  Illinois;  to  acquire  100  percent  of 
the  voting  shares  of  The  American 
National  Bank  of  DeKalb,  DeKalb, 
Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  16, 1987. 
fames  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  87-21764  Filed  9-21-87:  8:45  am) 

BILLING  CODE  62ia-01-M 


Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies;  David  F. 
Stein  et  al. 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
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holding  company.  The  faclors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.1817(j)(7)). 

The  notices  are  avaiuible  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
e.xpress  their  views  in  writing  to  the " 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Com.ments  must  be  received 
not  later  than  October  7.  1987. 

A.  Federal  Reserve  Bank  of  San 
Francisco  |  Harry  W.  Green,  Vice 
President)  101  Market  Street.  San 
Francisco,  CaHfomia  94105: 

1.  David  F.  Stem.  Laguna  Beach. 
California:  to  acquire  11.49  percent  of 
the  voting  shares  of  P.\B  Financial 
Group.  Newport  Beach.  California,  and 
thereby  indirectly  acquire  Pacific 
National  Bank.  Newport  Beach. 
California. 

2.  United  Bancorp  Employee  Stock 
Option  Plan.  Roseburg.  Oregon;  to 
acquire  17.9  percent  of  the  voting  shares 
of  United  Bancorp.  Roseburg.  Oregon, 
and  thereby  indirectly  acquire  Douglas 
National  Bank.  Roseburg.  Oregon. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  16, 1987. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  87-21 76,'i  Filed  9-21-«7:  8:45  am| 

BILUNG  CODE  6210-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

Mental  Health  Services  Demonstration 
Grants  for  the  Homeless  Mentally  III 

agency:  National  Institute  of  Mental 

Health.  ADAMHA,  HHS. 

ACTION:  Notice  of  availabilitv  of  funds. 


summary:  The  National  Institute  of 
Mental  Health  announces  the 
availability  of  Mental  Health  Services 
Demonstration  Grants  for  the  Homeless 
Mentally  111.  MH-67-21.  These  grants 
will  be  made  under  the  authority  of 
section  612  of  Public  Ldw  100-77.  the 
Stewart  B.  McKinney  Homeless 
Assistance  Act,  which  authorizes  funds 
under  section  504(f)  of  the  Public  Health 
Service  Act  for  a  new  program  of  mental 
health  services  demonstration  grants  for 
the  homeless  mentally  ill. 

The  goals  of  this  program  are  to: 
Respond  comprehensively  to  the  needs 


of  homeless  mentally  ill  adults  by 
providing  a  coordinated  system  of 
mental  health  and  other  supportive 
services:  test  targeted  approaches  thai 
address  the  mental  health  problems  of 
severely  emotionally  disturbed 
homeless  children  and  adolescents; 
stimulate  cooperation  and  formal 
linkages  among  mental  health,  health, 
housing,  education,  rehabilitation,  and 
social  welfare  agencies  in  addressing 
the  multiple  needs  of  the  target 
populations:  and  document  and  evaluate 
successful  and  replicable  approaches  to 
the  provision  of  coordinated  treatment, 
housing,  and  supportive  services  for  the 
target  populations. 

In  Fiscal  Year  1988,  NIMH  will  make 
up  to  twelve  grant  awards  for 
comprehensive  community-based 
services  demonstration  p.'-ojects  for 
homeless  adults  with  severe,  long-term 
mental  illness  and  approximately  four 
grant  awards  for  projects  for  homeless 
children  and  adolescents  with  severe 
emotional  disturbance.  Grant  awards 
will  be  for  2-year  projects.  A  total  of 
approximately  S7.7  million  will  be 
available  for  adult  projects:  an 
additional  total  of  approximately  Si 
million  will  be  available  for  child  and 
adolescent  projects. 

.M.MH  is  limiting  potential  applicants 
under  this  announcement  to  State 
mental  health  authorities.  There  are 
three  reasons  for  this  eligibility 
restriction.  First,  because  multiple 
agencies  and  providers  will  necessarilv 
be  involved  at  both  the  State  and  locaf 
levels  in  coordinating  these  complex 
demonstration  initiatives,  centralized 
State  assistance  is  needed,  so  that  all 
the  appropriate  resources  are  involved. 
The  State  mental  health  authorities  are 
best  qualified  to  undertake  this 
coordination  function,  since  they 
oversee  a  wide  range  of  mental  health 
service  providers.  Prior  .M.MH 
demonstration  efforts  under  section 
504(n  of  the  PHS  Act  |MMH  Community 
Support  Program  (CSP)  and  Child  and 
Adolescent  Service  Systems  Program 
(CASSP)]  have  shown  the  State  mental 
health  authonties  to  be  extremely 
effective  in  stimulating  the  development 
of  coordinated  community-based 
services.  Second,  two  related  Federal 
initiatives  (the  Block  Grant  Program  for 
Services  to  Homeless  Individuals  Who 
Are  Chronically  .Mentally  111  authorized 
under  Section  611  of  the  Homeless 
Assistance  Act  and  the  State 
Comprehensive  .Mental  Health  Planning 
Act  of  1986)  require  Stale  governments 
to  coordinate  services  for  homeless 
mentally  ill  persons.  Finally,  if  these 
systems  of  care  are  to  survive  beyond 
the  period  of  Federal  funding,  it  is 
probable  that  the  m.ain  source  of  funding 


will  come  from  State  mental  health 
authorities  and  other  related  Slate 
human  service  agencies. 

In  making  application  for  assistance, 
the  State  mental  health  authority  must 
designate  the  type  of  grant  (adults  or 
children)  for  which  it  is  applying  and 
identify  the  community  and  the 
organization(s)  that  will  carry  out  the 
demonstration  activities  at  the  local 
level.  Each  State  may  submit  only  one 
application. 

This  program  is  subject  to  the 
provisions  of  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs  and  45  CFR  Part  100. 
Executive  Order  12372  allows  States/ 
territories  the  option  of  setting  up  a 
system  for  reviewing  applications  from 
within  their  States  for  assistance  under 
certain  Federal  programs.  The 
application  kit  (Form  PHS-5161)  will 
contain  a  listing  of  States  which  have 
chosen  to  set  up  a  review  system  and 
will  provide  a  point  of  contact  in  the 
States  for  that  review.  Since  60  days  are 
allowed  for  the  Stale  review,  applicants 
are  advised  to  discuss  projects  with  and 
provide  copies  of  their  applications  to 
State  contact  points  as  early  as  possible. 

Receipt  and  Review  Procedures  for 
Applications; 

Applications  in  response  to  this 
announcement  will  be  accepted  up.!er 
the  single  receipt  date  of  December  1, 
1987.  The  following  criteria  will  be  used 
in  the  review  of  applications:  extent  to 
which  the  applicant  demonstrates  a 
clear  understanding  of  the  scope  and 
range  of  ser\ice  needs  among  the  target 
population;  level  of  need  for  the 
demonstration  project  in  the  proposed 
locality;  adequacy  of  the  proposed  plan 
of  action:  adequacy  of  proposed 
management  and  coordination  strategy: 
cultural  relevance  of  proposed  services 
for  ethnic  and  racial  minority  persons; 
quality  of  the  proposed  evaluation  plan; 
qualifications  and  prior  experience  of 
the  proposed  staff  and  consultants  in 
working  with  the  seriously  mentally 
disabled  and/or  homeless  population; 
and  adequacy  and  feasibility  of 
proposed  plans  for  continued  funding  of 
the  project  after  the  demonstration 
period. 

For  additional  program  guidance, 
potential  applicants  should  contact: 
James  W.  Stockdill,  Director  or  Irene 
Shifren  Levine,  Ph.D..  Associate 
Director,  Division  of  Education  and 
Service  Systems  Liaison,  National 
Institute  of  Mental  Health.  5600  Fishers 
Lane.  Room  11C25,  Rockville,  Maryland 
20857,  Telephone:  (301)  443-3706. 
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The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
13.125. 

Donald  Ian  Macdonald, 
Administrator.  Alcohol.  Drug  Abuse,  and 
Mental  Health  Administration. 
|FR  Doc.  87-21801  Filed  9-21-87:  8:45  am] 

BILLING  CODE  4160-20-M 

Food  and  Drug  Administration 
I  Docket  No.  87M-0260I 

Premarket  Approval  of  the  Tangent- 
Streak  BifocaT'-'  (Poiyacrylate- 
Silicone)  Contact  Lens;  Fused 
Kontacts,  Inc. 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Aiiniinistration  (FDA)  is  announcing  its 
cifiproval  of  the  application  by  Fused 
Kontacts.  Inc..  Chicago.  IL,  for 
premarket  approval,  under  the  Medical 
llevice  Amendments  of  1976.  of  the 
Tanpenl-Strodk  Bifocal™  (polyacrylate- 
silicone)  Contact  Lens  (clear  and  tinted). 
After  reviewing  the  recommendation  of 
the  Ophthalmic  Devices  Panel,  P'OA's 
Center  for  Devices  and  Radiological 
Health  (CDRH]  notified  the  applicant  of 
the  approval  of  the  application. 
date:  Petitions  for  administration 
re\  '.cw  by  October  22,  1987. 
ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (FlFA-30,5].  Food  and  Drug 
Administration.  Rm.  4-62.  5600  Fishers 
Fine.  Rockvilie.  MO  208"- , 
FOR  FURTHER  INFORMATION  CONTACT: 
David  M.  Whipple,  Center  for  Devices 
and  Radiological  Health  (HFZ-460), 
Food  and  Drug  Administration.  8757 
(Georgia  Ave..  Silver  Spring.  MD  20910, 
301-427-7940. 
SUPPLEMENTARY  INFORMATION:  On 

October  20.  1986.  Fused  Kontacts.  Inc, 
Chicago,  IL  60602.  submitted  to  CDRH 
an  applicatnm  for  premarket  approval  of 
the  Tangent-Streak  BifocaF^ 
(polyacrylate-silicone)  Contact  Lens 
(Clear  and  tinted).  The  lens  is  indicated 
for  daily  wear  for  the  correction  of 
visual  acuity  in  not-aphakic  persons 
with  nondiseased  presbyopic  eyes  that 
are  myopic  or  hvperopic  and  for  the 
correction  of  corneal  astigmatism  of  4.00 
diopters  (D)  or  less  that  does  not 
interfere  with  visual  acuity.  The  lens 
ranges  in  distance  powers  from  —20.00 
D  to  *  12.00  D  and  add  powers  from  0.75 
D  to  3.50  D  and  is  to  be  disinfected  using 
a  chemical  lens  care  system  only.  The 
tinted  lens  contains  the  color  additive 


[phthalocyaniBato(2-)!  copper  in 
accordance  with  the  color  additive 
listing  provisions  of  21  CFR  74.3045. 
On  May  29, 1987.  the  Ophthalmic 
Devices  Panel,  an  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  application.  On  July  17, 
1987,  CDRH  approved  the  application  by 
a  letter  to  the  applicant  from  the 
Director  of  the  Office  of  Device 
Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  fequest.  Requests  should 
be  indenfifitd  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH— contact  David  M.  Whipple 
(HFZ-460),  address  above. 

The  labeling  of  the  approved  contact 
lens  states  that  the  lens  is  to  be  used 
only  with  certain  solutions  for 
disinfection  and  other  purposes.  The 
restrictive  labeling  informs  new  users 
that  they  must  avoid  using  certain 
products,  such  as  solutions  intended  for 
use  with  hard  contact  lenses  only.  The 
restrictive  lebeling  needs  to  be  updated 
periodically,  however,  to  refer  to  new 
lens  solutions  that  CDRH  approves  for 
use  with  approved  contact  lenses  made 
of  polymers  other  than 
polymethylemethacrylate,  to  comply 
with  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C.  301  et 
seq.),  and  regulations  thereunder,  and 
with  the  Federal  Trade  Commission  Act 
(15  U.S.C.  41-58),  as  amended. 
Accordingly,  whenever  CDRH  publishes 
a  notice  in  the  Federal  Register  of 
approval  of  a  new  solution  for  use  with 
an  approved  lens,  each  contact  lens 
manufacturer  or  PMA  holder  shall 
correct  its  labeling  to  refer  to  the  new 
solution  at  the  next  printing  or  at  any 
other  time  CDRH  prescribes  by  letter  to 
the  applicant. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360(d)(3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the  act  (21  U.S.C.  360e(g)),  for 
administrative  review  of  CDRH's 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  Part  12  (21  CFR  Part  12)  of 
FDA's  administrative  practices  and 
procedures  regulations  or  a  review  of 
the  application  and  CDRH's  action  by 
an  independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form  of 
a  petition  for  reconsideration  under 


§  10.33(b)  (21  CFR  10.33(b)).  A  petitioner 
shall  identify  the  form  of  review 
requested  (hearing  or  independent 
advisory  committee)  and  shall  submit 
with  the  petition  supporting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  October  22.  1987  "file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d),  520(h),  90  Stat.  554-555,  571  (21 
U.S.C.  360e(d),  360j(h))  and  under 
authoritv  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director.  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated:  Septembers,  1987. 
John  C.  ViUfoth. 

Director.  Center  for  Devices  and  Radiological 
Health. 

(FR  Doc.  87-21784  Filed  9-21-87;  8:45  am) 
BILLING  CODE  4160-01-M 


UM  I 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Information  Collection  Submitted  for 
Review  to  ttie  Office  of  Management 
and  Budget  for  Review  Under  the 
Paperwork  Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  Clearance  Officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  to  the  Bureau 
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Clearance  Officer  and  to  the  Office  of 
Management  and  Budget  interior  Desk 
Officer  at  (202)  395-7340. 

Title:  Higher  Education  Annual 
Report,  25  U.SC.  13,  and  2,54  CFR  Part 
40. 

Abstract:  The  Office  of  Indian 

Education  Programs  needs  and  uses  this 
information  for  program  integrity  while 
performing  its  mission  of  educating 
Native  American  Indian  College 
students. 

Bureau  Form  Number: 

Frequency:  Annually. 

Description  of  Respondents:  Indian/ 
Alaskan  Native  students  applying  for 
admission  to  postsecondary  schools. 

Annual  Response:  93. 

Annual  Burden  Hours:  3720  Hours. 

Bureau  Clearance  Officer:  Cathie 
Martin,  (202)  343-3577. 
Ronal  D.  Eden, 

Actiufi  Deputy  to  the  Assistant  Secretary/ 
Director— Indian  Affairs  (Indian  Education 
Programs). 

|FR  Doc.  87-21769  Filed  !l-21-87:  8:45  am] 

BILLING  CODE  4310-M-M 


Information  Collection  Submitted  for 
Review  to  ttie  Office  of  Management 
and  Budget  for  Review  Under  the 
Paperwork  Reduction  Act 

The  proposal  for  the  collection  of 
information  below  listed  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S,C,  Chapter  35). 
Copies  of  the  proposed  Collection  of 
information  and  related  forms  and 
explanatory  material  may  be  obtained 
by  contacting  the  Bureau's  Clearance 
Officer  at  the  phone  number  listed 
below.  Comments  and  suggestions  on 
the  requirement  should  be  made  withm 
30  days  to  the  Bureau  Clearance  officer 
and  to  the  Office  of  Management  and 
Budget.  Interior  Desk  Officer  at  (202) 
395-7340. 

Title:  Higher  Education  Grant 
Application. 

Abstract:  This  information  is  needed 
to  determine  the  eligibility  of  .Native 
American  student  seeking  financial  aid 
program  assistance  to  attend  accredited 
institutions  of  higher  education 

Bureau  Form  Number.  BIA  6237. 

Frequency:  Annually. 

Description  of  Respondents:  Indian/ 
Alaskan  Native  students  applying  for 
admission  to  postsecondary  schools. 

Annual  Response:  26.000. 

Annual  Burden  Hours:  6,500  hours. 


Bureau  Clearance  Officer:  Cathie 
Martin,  (202)  343-3577.' 
Ronal  D,  Eden, 

Acting  Deputy  to  tf)e  Assistant  Secretary/ 
Director-Indian  Affairs  (Indian  Education 
Programs). 

|FR  Doc,  87-21770  Filed  9-21-87;  8;45  am) 
BILLING  CODE  431(>-02-M 


Bureau  of  Land  Management 
[OR-050-4322-11;  GP7-295] 

Emergency  Closure  of  Public  Lands; 
Oregon 

Notice  is  herey  given  that  effective 
immediately  all  public  lands  in 
Township  11  South.  Range  21  East  of  the 
Willamette  Meridian: 
Section  1:  All, 

Section  2;  Lots  1  and  2;  S»/iNEV4;  S'/i. 
Section  3:  All. 
Section  5:  All  that  part  lying  East  and  North 

of  Bridge  Creek. 
Section  6:  All  that  part  of  Lot  1  lying  North 

and  East  of  Bridge  Creek. 
Section  8:  N'/2NEV4:  SViNVa;  SVi. 
Section  9:  All. 
Section  10:  All. 
Section  11:  All. 
Section  12:  All. 

Section  13:  All  that  part  lying  North  and  West 
of  the  Oregon  State  Highway  No.  207  right- 
of-way. 
Section  14:  All. 
Section  15:  All. 
Section  16:  All. 
Section  17:  All. 
Section  18:  All. 
Section  19:  All  that  part  lying  North  ofthe 

Ochoco  U.S.  Highway  No.  26  right-of-way. 
Section  21:  E'/a  and  all  that  part  of  (he  SW'/4 
lying  South  of  the  Ochoco  U.S.  Highway 
No.  26  right-of-way. 
Section  22:  All. 

Section  23:  All  that  part  lying  North  and  West 
of  the  Oregon  Slate  Highway  .No,  207  right- 
of-way. 
Section  24:  All  that  part  lying  North  and  West 
of  the  Oregon  State  Highway  No.  207  right- 
of-way. 
Section  26:  All  that  part  of  the  NW  V^.NE'/h; 
NV2NWV4;  S'/iN'/a:  and  the  S'/j  lying  West 
of  the  Oregon  State  Highway  No.  207, 
Section  27:  All, 
Section  28:  All. 
Section  29:  All. 
Section  32:  All. 
Section  33:  All. 
Section  34:  All, 

Section  35:  Ail  those  portions  of  the  W'/a. 
W  V2EV2,  and  E'/2NE'/4  lying  We,st  of  the 
Oregon  State  Highway  No,  207  right-of- 
way,  in  Township  11  South.  Range  22  East 
of  the  Willamette  Meridian: 
Section  6:  Lots  3.  4.  5.  6,  and  7:  SEy4NW'/4- 

E'/aSW'/.:  W'/2SEV4:  SEV4SEV4. 
Section  7:  Lots  1.  2,  3.  and  4;  E'.-W'/i; 

WV2E'/2:EV2SE'/4. 
Section  18:  All  that  fractional  part  lying  North 
of  the  Oregon  State  Highway  No.  207  right- 
of-way,  in  Township  12  South.  Range  21 
East  of  the  Willamette  Meridian: 


Section  2;  Lots  3  and  4;  S''2NW'/4;  N'/^SWV*. 
Section  3:  Lots  1.  2,  3,  and  4:  S'/jN'/a- 

NE'/4SW'/4;NV2SE'/4. 
Section  4:  Lots  1.  2.  and  3:  SE'/4NWV4- 

SV2NEV4, 
Section  5:  Ix)ts  1.  2.  3.  and  4. 

and  with  the  exception  of  designated 
roads,  are  closed  to  all  vehicle  access 
and  travel. 

The  purpose  of  this  closure  is  to 
protect  the  steep  highly  erosive 
waterhed.  sparse  vegetation,  wildlife, 
and  cultural  resources. 

The  only  exception  would  be  for 
special  authorized  use  and  emergency 
needs. 

The  authority  for  this  closure  is  43 
CFR  8341.2. 

This  closure  will  remain  in  effect  until 
an  ORV  designation  plan  is  completed 
for  the  area. 
September  14.  1987. 
Donald  L.  Smith, 
Acting  District  Manager 
|FR  Doc.  87-21815  Filed  9-21-«7;  8:45  am) 

BILLING  CODE  4310-33-M 


lES  970-07-4121-14-2410:  ES  36413) 

Request  tor  Pubhc  Comment  on  Fair 
Market  Value,  Maximum  Economic 
Recovery  and  Environmental 
Assessment;  Emergency  Coal  Lease; 
Alabama 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  .Notice  of  Public  Comment: 
Correction. 


summary:  This  document  corrects  a 
N     :( t  of  Public  Comment  with  respect 
to  Emergency  Coal  Lease  Application, 
ES-36413,  published  in  the  Federal 
Register  on  April  27,  1987  (52  FR  13877). 
This  action  is  necessary  to  delete  the 
SWV4SW'/4  of  Section  17,  T.  17  S..  R.  11 
W.,  Huntsville  Meridian.  Alabama.  All 
other  information  is  unchanged. 
Stuart  F,  Carlson. 
Acting  State  Director 
(FR  Doc,  87-21767  Filed  9-21-67:  8:45  am) 

BILLING  CODE  4310-GJ-M 


ICA-060-C7-4333-12:  8342] 

Off-Road  Vehicle  Route  Designation 
Decisions  for  the  California  Desert 
District,  Barstow  Resource  Area 

AGENCY:  Bureau  of  Land  Management, 

lr~'(r!f)r. 

ACTION:  Decisions  to  open,  close,  or  limit 
use  of  routes  of  travel  on  public  lands  in 
the  Barstow  Resource  Area. 


35590 
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SUMMARY:  Notice  is  hereby  given  that 
fin.il  route  designation  decisions  have 
been  made  for  that  portion  of  the 
Barslow  Resource  Area  covered  by  the 
Amargosa,  Dumonl/Clark.  Irwin, 
Johnson  Valley  and  Sheephole 
Mountains  Desert  Access  Guide  Map 
areas.  These  decisions  have  been  made 
in  accordance  with  authority  and 
n-()uirements  of  Executive  Orders  11644 
and  11989  and  43  CFR  Part  8340. 

The  majority  of  routes  in  the  affected 
area  have  been  approved  for  use. 
However,  some  routes  have  been  closed 
to  ail  use  by  motorized  vehicles,  while 
other  routes  have  been  limited  to 
permitted  uses  only.  Maps  showing 
open,  closed  and  limited  routes  may  be 
reviewed  at  the  BLM  offices  listed  at  the 
end  of  this  notice. 

Both  written  and  oral  public 
comments  were  solicited  and  evaluated 
in  reaching  these  decisions.  Draft 
designation  proposals  were  made 
available  on  March  17.  1987  with  a  45- 
day  public  comment  period  ending  on 
May  4.  1987.  Open  houses  were  held  at 
the  California  Desert  Information  Center 
on  April  11  and  12. 1987  and  an  Ad  Hoc 
committee  meeting  was  held  on  April  14. 
1987  to  provide  for  additional  in-person 
public  review.  Draft  proposals  were  then 
revised  based  on  public  input,  and  a 
second  Ad  Hoc  committee  meeting  was 
held  on  May  14  to  review  draft 
modifications.  Proposal  final  decisions 
were  issued  on  June  25, 1987  with  a 
public  comment  period  extending  until 
July  25.  1987.  Final  decisions  are  now 
being  implemented  as  proposed  with  the 
following  exceptions: 

1.  Routes  B22,  B23  and  Dl  will  be 
closed  only  until  such  time  that 
identified  mitigation  measures  are 
implemented.  Once  mitigation  measures 
are  in  place,  these  routes  will 
automatically  be  designated  "open" 
without  further  processing. 

2.  Route  D077,  which  runs  parellel  to 
the  dismantled  Tonopah  and  Tidewater 
Railroad  line  from  Silver  Lake  north  to 
the  historic  Riggs  Site,  will  be 
designated  open. 

DATE:  These  designations  are  effective 
upon  publication  of  this  notice  and  will 
remain  in  effect  until  rescinded  or 
modified  by  the  authorized  officer. 
Enforcement  of  these  decisions  will  be 
implemented  as  routes  are  signed  or  as 
maps  are  printed  and  made  available  to 
t!u'  pulilic. 
FOR  FURTHER  INFORMATION  CONTACT: 

I'mi  Read,  Chief.  Branch  of  Resource 
Protection  and  Visitor  Management, 
Barsfow  Resource  Area.  150  Coolwater 
Lane.  Barstow,  CA  92311.  (619)  256-3591; 
hours:  7:45  a.m.  to  4:30  p.m..  Monday 
through  Fridav  or  Dave  Mensing, 


District  Outdoor  Recreation  Planner, 
Bureau  of  Land  Management,  California 
Desert  District,  1695  Spruce  Street, 
Riverside.  California  92507.  (714)  351- 
6402;  hours:  7:45  a.m.  to  4:30  p.m., 
Monday  1hro:igh  FridRy, 

SUPPLEMENTARY  INFORMATION:  These 

vehicle  route  designations  are 
enforceable  under  the  authority 
provided  in  the  Federal  Land  Policy  and 
Management  Act  (43  U.S.C.  1701  et  seq.), 
EO  11644  (Use  of  Off-Road  Vehicle  on 
the  Public  Lends),  and  3  CFR  74.332  as 
amended  by  EO  11989.  42  FR  26959  (May 
25, 1977).  Any  person  who  violates  or 
fails  to  comply  with  the  vehicle  route 
designations  as  governed  by  43  CFR  Part 
8341  is  subject  to  arrest,  conviction,  and 
punishment  pursuant  to  appropriate 
laws  and  regulations.  Such  punishment 
may  be  a  fine  of  not  more  than  S1,000.00 
and/or  imprisonment  for  not  longer  than 
twelve  months. 

Date;  September  14. 1987. 
Gerald  E.  Hillier. 
District  Manager. 
|FR  Doc.  87-21772  Filed  9-21-87;  8:45  am) 

BILLING  CODE  4310-4O-M 


Salt  Lake  District  Multiple  Use 
Advisory  Council  Meeting  and  Tour 

AGENCY:  Butau  of  Land  Management, 
Interior.       I 

action:  Notice  of  district  multiple  use 
advisory  board  meeting  and  tour. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  Pub.  L.  92-463  that  a 
meeting  of  the  Salt  Lake  District 
Multiple  Use  Advisory  Council  will  be 
held  on  October  7  and  8, 1987.  The  tour 
will  begin  at  9:00  p.m.  at  the  Salt  Lake 
District  Office.  During  the  2-day  trip. 
Council  members  will  tour  proposed 
supercollider  and  hazardous  waste 
facility  sites  and  visit  other  sites  of 
current  development  and/or  interest 
(e.g.,  American  Salt  Plant,  AMAX 
construction  site,  and  Clover  Reservoir). 

A  morning  meeting  will  be  held  on 
October  8th  at  8:30  a.m.  at  the  State  Line 
Inn,  Wendover,  Utah.  The  major  focus  of 
this  meeting  will  be  to  identify  issues 
and  Advisory  Council  recommendations 
for  the  Pony  Express  Resource 
Management  Plan.  Updates  on  general 
District  programs  and  Advisory  Council 
vacancies  and  1988  nominations  will 
also  be  presented.  The  public  is  invited 
to  attend  this  meeting  or  to  file  written 
statements  for  the  Council's 
consideration.  Those  wishing  to  make 
oral  statements  must  notify  Deane 
Zeller,  District  Manager,  2370  South  2300 
West.  Salt) Lake  City.  Utah  84119  by 


October  2, 1987.  Time  limits  may  be 

established  for  each  speaker. 

Deane  H.  Zeller, 

District  Manager. 

|FR  Doc.  87-21786  tfiled  9-21-87;  8:45  am) 

BILLING  CODE  4310-D<>-M 


I MT-920-07-41 1 1-12;  NDM  62722  Acq.) 

Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease; 
McKenzie  County,  ND 

Under  the  provisions  of  Pub.  L.  97-451, 
a  petition  for  reinstatement  of  oil  and 
gas  lease  NDM  62722  Acq.,  McKenzie 
County.  North  Dakota,  was  timely  filed 
and  accompanied  by  the  required  rental 
accruing  from  the  date  of  termination. 

No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  S5  per  acre  and 
16%%  respectively.  Payment  of  a  S500 
administration  fee  has  been  made. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
sec.  31  (d)  and  (e)  of  the  Mineral  Lands 
Leasing  Act  of  1920  (30  U.S.C.  188),  the 
Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease, 
effective  as  of  the  date  of  termination, 
subject  to  the  original  terms  and 
conditions  of  the  lease,  the  increased 
rental  and  royalty  rates  cited  above,  and 
reimbursement  for  cost  of  publication  of 
this  notice. 


Dated:  September  11,  1987. 
Cynthia  L.  Embretson, 

Chief.  Fluids  Adjudication  Section. 

[FR  Doc.  87-21817  Filed  9-21-87;  8:45  am) 

BILLING  CODE  43tO-ON-M 

[NV-930-07-4212-11;  N-1743) 

Order  Providing  for  Opening  of  Public 
Land; Nevada 

Sepiember  10,  1987. 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice;  order  providing  for 

opening  of  public  land.  Nevada. 


summary:  This  notice  will  open  public 
land  to  the  operation  of  the  public  land 
laws  and  the  mining  laws. 
EFFECTIVE  DATE:  October  22,  198:". 
FOR  FURTHER  INFORMATION  CONTACT: 
Rod  Harris.  District  Manager,  Elko 
District  Office.  P.O.  Box  831,  Elko, 
Nevada  89801.  (702)  738-4071. 

SUPPLEMENTARY  INFORMATION:  The 

following  described  land  was 
reconveyed  to  the  United  States  by 
quitclaim  deed  executed  May  7, 1987; 


UM  I 
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Mount  Diablo  Meridian,  Nevada 

T  47  N.  R.  64  E.. 

Sec.  1,  SI'2NW'/4NW'mSW'.4SE'''4. 

The  aren  descnbed  contains  1.25  acres  in 
Ell<o  County.  Nevada. 

No  development  has  taken  place  on 
this  land  which  was  transferred  out  of 
Federal  ownership  pursuant  to  the 
Recreation  and  Public  Purposes  Act. 
Therefore,  since  the  land  was  not  being 
used  for  the  purpose  for  which  it  was 
conveyed,  i.e.,  golf  course  facilities,  it 
was  reconveyed  to  the  United  Stales. 
Title  was  accepted  on  behalf  of  the 
United  States  on  September  9,  1987. 

At  10:0()  a.m.,  on  October  22.  1987,  the 
land  will  be  open  to  the  operation  of  the 
public  land  laws,  subject  to  valid 
existing  rights.  All  valid  applications 
received  prior  to  or  at  10;fX)  a.m.,  on 
October  22,  1987.  will  be  considered  as 
simultaneously  filed.  All  other 
applications  received  will  be  considered 
in  the  order  of  filing. 

At  10:00  a.m.,  on  October  22,  1987.  the 
land  will  also  be  open  to  the  operation 
of  the  mining  laws. 

Appropriation  of  lands  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
includmg  attempted  adverse  possession 
under  30  U.S.C.  38,  shall  vest  no  rights 
against  the  United  States.  Acts  required 
to  establish  a  location  and  to  initiate  a 
right  of  possession  are  governed  by 
State  law  where  not  in  conflict  with 
Federal  law.  The  Bureau  of  Land 
Management  will  not  intervene  in 
disputes  betw^een  n\a!  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determination  in  local 
courts. 

The  Idnd  remains  open  to  the  mineral 
lea.sing  and  material  sale  laws. 
Edward  F,  Spang. 

State  Director,  X'evada. 

[re  Doc.  87-21818  Filed  9-21-87;  8;45  am) 

BILLING  CODE  431C>-HC-M 


[NV-930-07-4212-11;  Nev-0567181 

Order  Providing  for  Opening  of  Public 
Land;  Nevada 

September  10.  1987. 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  .Notice:  order  providing  for 
opening  of  public  land.  .Nevada. 


summary:  This  notice  will  open  public 
land  to  the  operation  of  the  public  land 
laws  and  the  mining  laws. 
EFFECTIVE  DATE:  October  22.  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rod  Harris.  District  Manager,  Elko 


District  Office.  PO  Box  831.  Elko. 
Nevada  89801.  (702)  738-4071. 
SUPPLEMENTARY  INFORMATION:  The 

following  described  land  was 
reconveyed  to  the  United  States  by 

quitclaim  deed  executed  May  20.  1987; 

Mount  Diablo  Meridian.  Nevada 
T.47N,.  R.  64E.. 

Sec.  12.  SVsNWV^SW^NW'/iNEV^. 

The  area  described  contains  1.25  acres  in 
Elko  County,  Nevada. 

The  land  was  transferred  out  of 
Federal  ownership  pursuant  to  the 
Recreation  and  Public  Purposes  Act.  .No 
development  has  taken  place  on  the 
land.  Therefore,  since  it  was  not  being 
used  for  the  purpose  for  which  it  was 
conveyed,  i.e.,  sewage  facilities,  the  land 
was  reconveyed  to  the  United  States. 
Title  was  accepted  on  behalf  of  the 
United  States  on  September  9.  1987. 

At  10:00  a.m.,  on  October  22,  1987,  the 
land  will  be  open  to  the  operation  of  the 
public  land  laws,  subject  to  valid 
existing  rights.  All  valid  applications 
received  prior  to  or  at  10:00  a.m..  on 
October  22. 1987.  will  be  considered  as 
simultaneously  filed.  Ail  other 
applications  received  will  be  considered 
in  the  order  of  filing. 

At  10:00  a.m..  on  October  22, 1987,  the 
land  will  also  be  open  to  the  operation 
of  the  mining  laws. 

Appropriation  of  lands  under  the 
general  mining  laws  prior  to  the  date 
and  time  or  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38.  shall  vest  no  rights 
against  the  United  States.  Acts  required 
to  establish  a  location  and  to  initiate  a 
right  of  possession  are  governed  by 
State  law  where  not  in  conflict  with 
Federal  law.  The  Bureau  of  Land 
.Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determination  in  local 
courts. 

The  land  remains  open  to  the  mineral 
leasing  and  material  sale  laws. 
Edward  F  Spang, 
Stolf  Director.  Nevada. 
|FR  Doc.  87-21819  Filed  9-21-87;  8:45  am) 

BILLING  CODE   4310-MC-M 


IMT-930-07-4212-13;  MTM  66052] 

Conveyance  of  Public  Land  in 
Beaverhead  County,  MT 

agency:  Bureau  of  Land  Management, 

Interior. 
ACTION:  Notice. 

summary:  This  notice  informs  the  public 
and  interested  slate  and  local 


governmental  officials  of  the  issuance  of 

the  con\eyance  document, 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  H,  Croteau.  BL.M  Montana  State 
Office.  PO.  Box  36800.  Billings,  Montana 
59107,  406-65''-<i082 

SUPPLEMENTARY  INFORMATION:  1.  Notice 
is  herehv  given  that  pursu,:int  to  sec.  206 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C.  1701 
et  seq.  (FLPMA),  the  following  described 
surface  estate  was  conveyed  to  James 
Easley  and  Gloria  Lee  Easley: 

Principal  .Mendian,  Montana 
lis..  R.  11  W.. 

Sec.  1,  lots  5  and  9. 

Containing  9.77  acres. 

2.  The  following  described  land  was 
conveyed  to  Ralston  Ranch,  Inc.; 

Principal  Mendian.  Montana 
T.  1  N..  R.  12  W., 

sec.  4,  SWV4NEV4 

Containing  40  acres. 

3.  In  exchange  for  the  above  selected 
land,  the  United  States  acquired  the 
surface  estate  of  the  following  described 
land  in  Beaverhead  County; 

Principal  Meridian,  Montana 
T.  1  S..  R.  11  W., 
Sec.  1.  a  tract  of  land  located  in  lots  3  and 
4.  described  as  Parcel  No.  1  of  Certificate 
of  Survey  No.  555.  filed  for  record  June  1. 
1987,  Clerk  and  Recorder's  Reception  No. 
193100,  Beaverhead  County.  Montana. 
Containing  7.02  acres,  more  or  less. 

4.  The  value  of  federal  public  land 

was  appraised  at  S30.500  and  the 

nonfederal  land  was  appraised  at 

$30,250.  A  S250  cash  equalization 

payment  was  made  to  the  United  States. 

John  .\.  Kwiatkowski, 

Deputy  State  Director.  Division  of  Lands  and 

Renewable  Resources. 

September  11, 1987. 

IFR  Doc  87-21816  Filed  9-21-87:  8:45  am) 

BILLING  CODE  4310-DN-M 


lAZ-04CK)7-44 10-08) 

Intent  To  Prepare  a  Resource 
Management  Plan./Environmental 
Impact  Statement;  Satford  District,  AZ 

agency:  Bureau  of  Land  Management, 

iiitfTior. 

action:  Notice  of  Intent  to  Prepare  a 
Resource  Management  Plan  (RMP)  and 
Environmental  Impact  Statement  (EISJ. 

summary:  The  area  to  be  included  in 
this  RMP/EIS  is  the  entire  Safford 
District  and  consists  of  nearly  1.500.000 
acres  of  public  lands  lying  within 
Cochise,  Gila,  Graham,  Greenlee,  and 
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I'inal  counties  in  southeastern  Arizona. 
The  RMP/EIS  will  guide  BLM 
rritindgement  programs  in  Safford 
[district. 

The  public  is  invited  to  participate  in 
the  planning  process  beginning  with  the 
itientification  of  issues.  Scoping 
nu'ftmgs  for  public  input  will  be  held  in 
Safforci.  Bisbee.  Winkelman,  Tucson. 
Mt's.i.  and  Willcox,  Arizona. 
DATE;  Comments  relating  to 
identification  of  issues  will  be  accepted 
ur.ti!  December  7,  1987. 
ADDRESS:  Comments  should  be  sent  to: 
Sieve  Knox.  Team  Leader.  Bureau  of 
{..mil  M.inagement.  Safford  District,  425 
K  4th  St.,  Safford.  AZ  85546. 

FOR  FURTHER  INFORMATION  CONTACT: 

Keith  L.  Cook,  ('.!!.!  .Area  Resource 
Manager.  Lyle  K.  Rolston.  San  Simon 
Resource  Area  Manager,  or  Steve  Knox. 
leam  Leader  at  (602)  428-4040. 

SUPPLEMENTARY  INFORMATION: 

Antii.ipiit.'d  issues  reldted  to  the 
ciesignation  and  management  of  public 
lands  as  open,  limited  or  closed  to  motor 
vehicles;  management  of  public  lands 
along  the  Gila  River:  access  to  public 
lands:  management  of  riparian  zones; 
.Areas  of  Critical  Environmental 
Concern  (ACECs);  land  ownership 
adjustments:  and  management  of  newly 
acquired  lands.  An  interdisciplinary 
team  has  been  formed  to  resolve  these 
issues.  Skills  possessed  by  the  team  are 
in  the  fields  of  recreation,  wildlife 
habitat,  range/livestock,  realty,  soils, 
vegetation,  cultural,  paleontology,  fire 
management,  minerals/energy,  and 
water. 

Public  meetings/workshops  to  identify 
issues  will  be  held  as  follows: 
Safford— October  27.  Lafe  Nelson 
School  Cafeterium,  1100  10th  Ave.. 
Safford 
Willcox— October  28.  Plaza  Inn.  1100  W. 

Rex  Allen  Drive.  Willcox 
Bisbee — October  29.  Shepherds  Inn.  67 

Main  St..  Bisbee 
Tucson — November  3,  Radisson  Suites 

Hotel.  6555  E.  Speedway,  Tucson 
Winkelman — November  4.  Central 
Arizona  College.  Aravaipa  Campus. 
Aravaipa  Rd.  and  Hgwy.  71, 
Winkelman 
Mesa — November  5.  Mesa  Community 
Center,  Palo  Verde  III  Room, 
Conference  Center.  201  N.  Center  St.. 
Mesa. 

All  meetings  begin  at  7:00  P.M. 
With  public  input  a  comprehensive 
range  of  alternatives  will  be  developed, 
including  the  No  Action  alternative.  A 
plan  will  be  selected  from  one  or  more 
of  the  alternatives  which  will  best 
resolve  the  issues  and  management 
concerns  developed  in  this  process. 


Documents  used  in  the  preparation  of 
the  plan  and  EIS  will  be  located  in  the 
Safford  District  Office. 

Date;  September  10, 1987 
Beaumont  C.  McClure, 

Ailing  State  Director. 

|FR  Doc.  87-21773  Filed  &-21-87;  8:45  am) 

BILLING  CODE  4310-32-M 


IMT-920-07-4520-111 

Land  Resource  Management;  Filing  of 
Plats  of  Survey;  Montana 

AGENCY;  Bureau  of  Land  Management, 
Monidna  State  Office,  Interior. 
ACTION:  Notice  of  filing  of  plats  of 
survey. 

SUMMARY:  Plats  of  survey  of  the  lands 
described  below  accepted  August  18. 
1987.  were  officially  filed  in  the 
Montana  State  Office  effective  10  a.m. 
on  August  31.  1987. 

Principal  Meridian.  Montana 

T.  27N..  R.  49E. 

This  plat  represents  the  dependent 
resurvey  of  a  portion  of  the  center  Vie 
line  of  section  2.  the  westerly 
boundaries  of  tracts  41  and  42  on  the 
former  left  bank  of  the  Missouri  River  in 
section  11,  iJie  northerly  boundary  of 
tract  45  on  the  former  left  bank  of  the 
Missouri  River  in  section  14.  the  easterly 
boundaries  of  tract  41  and  a  portion  of 
tract  40  in  sections  2  and  11,  and  the 
lines  between  tracts  43  and  44.  42  and 
43.  41  and  42.  40  and  41,  and  39  and  40: 
and  the  survey  of  the  1916  left  bank  of 
the  Missouri  River  in  sections  2, 11,  and 
14.  TownsWp  27  North,  Range  49  East, 
Principal  Meridian.  Montana.  The  area 
described  is  in  Roosevelt  County. 
This  survey  was  executed  at  the 
request  of  the  Department  of  Justice  Re: 
"United  States  v.  Holen,  "Civil  No.  82- 
25-GF,  USDC,  Montana,  and  authorized 
by  the  Director  in  a  memorandum  dated 
July  3. 198a 

Principal  Meridian.  Montana 
T.  30  N..  R.  10  W. 

The  plat,  in  two  sheets,  represents  the 
dependent  resurvey  of  a  portion  of  the 
south  boundary  and  a  portion  of  the 
subdivisioral  lines:  and  the  survey  of 
sections  8, 17,  20,  29,  and  32.  Township 
30  North.  Range  10  West.  Principal 
Meridian.  Montana.  The  area  described 
is  in  Glacier  County. 

This  survey  was  executed  at  the 
request  of  the  Superintendent.  Blackfeet 
Agency.  Bureau  of  Indian  Affairs,  dated 
March  8, 1983. 

Principal  Meridian.  Montana 

T.  31  .\..  R.19  W. 


This  plat,  in  seven  sheets,  represents 
the  dependent  resurvey  of  portions  of 
the  south,  east,  west,  and  north 
boundaries,  a  portion  of  the 
subdivisional  lines,  portions  of  the 
adjusted  original  meanders  of  the  left 
and  right  banks  of  the  Flathead  River, 
the  right  bank  of  the  North  Fork  of  the 
Flathead  River,  the  left  bank  of  the 
Middle  Fork  of  the  Flathead  River,  and 
Homestead  Entry  Survey  No.  962  and 
No.  963  in  unsurveyed  section  12:  and 
the  survey  of  the  subdivision  of  certain 
sections,  lot  14  of  section  17.  and  the 
division  line  between  parcels  A  and  B  of 
lot  1  of  section  33,  Township  31  North, 
Range  19  West,  Principal  Meridian. 
Montana.  The  area  described  is  in 
Flathead  County. 

This  survey  was  executed  at  the 
request  of  the  U.S.  Forest  Service. 
EFFECTIVE  DATE:  August  31.  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management.  222  North 
32nd  Street,  P.O.  Box  36800,  Billings, 
Montana  59107. 


Diited:  September  14. 1987. 
Robert  A.  Teegarden. 
Acting  State  Director. 

[FR  Doc.  87-21820  Filed  9-21-87;  8:45  amj 
BILLING  CODE  4310-DN-M 


[UT-942-07-4220-10;  U-591971 

Proposed  Withdrawal  and  Opportunity 
for  Public  Meeting;  Utah 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 


UM  I 


summary:  The  Bureau  of  Reclamation 
proposes  to  withdraw  830.67  acres  of 
public  land  for  the  Jordanelle  Dam  and 
Reservoir,  near  Park  City,  Utah.  This 
notice  closes  the  land  for  up  to  2  years 
from  surface  entry  and  mining.  The  land 
will  remain  open  to  mineral  leasing. 
DATE:  Comments  and  requests  for  a 
public  meeting  must  be  received  by 
December  28, 1987. 
ADDRESS:  Comrr.ents  and  meeting 
requests  should  be  sent  to  the  Utah 
State  Director,  BLM.  324  South  State, 
Suite  301.  Salt  Lake  City,  Utah  84111- 
2303. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Bloyer,  BLM.  Utah  State  Office. 

601-524-4036. 

SUPPLEMENTARY  INFORMATION:  On 

Septe.Tiber  9,  1987,  a  petition  was 
approved  allowring  the  Bureau  of 
Reclamation  to  file  an  application  to 
withdraw  the  following  described  public 
land  from  settlement,  sale,  location,  or 
entry  under  the  general  land  laws. 
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including  the  mining  laws,  subject  to 
valid  existing  rights: 

Salt  Lake  Meridian 

T.  2  S..  R.  4  E., 

Sec.  13,  SE'/4. 
T  2S,  R.5E,. 

Sec.  7.  \"'2SE''4; 

Sec.  8.  W'aSW^; 

Sec.  17.  SEV4.\W  W.  EV^iSW  ',*.  SW  '-4SE '/<; 

Sec.  20,  W'/,!.\E'/4,  except  patented  portion, 
and  SE'/4.  except  patented  portion; 

Sec.  28,  lot  4.  except  patented  portion: 

Sec.  29,  E't-i.  except  patented  portion; 

Sec.  30.  lot  3.  .\E'/<.\E''4.  S'-z.NE'A. 

The  area  described  contains 
approximately  8,'}0.67  acres  in  VVasatrh 
County,  Ut.th. 

The  purpose  of  the  proposed 
withdrawal  is  for  construction,  control, 
operation,  and  maintenance  of  the 
]ordanf'!!p  Dam  and  Reservoir. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
undersigned  officer  of  the  Bureau  of 
Land  Management. 

Notice  is  hereby  given  an  opportunity 
for  a  public  meeting  is  afforded  m 
connection  with  the  proposed 
withdrawal.  All  interested  persons  who 
desire  a  public  meeting  for  the  purpose 
of  being  heard  on  the  proposed 
withdrawal  must  submit  a  written 
request  to  the  undersigned  officer  within 
90  days  from  the  date  of  publication  of 
this  notice.  L'pon  determisiation  by  the 
authorized  officer  that  a  pul)lic  meeting 
wil  be  held,  a  notice  of  the  time  and 
place  will  be  published  in  the  Federal 
Register  at  least  30  days  before  the 
scheduled  date  of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CP'R  Fart  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  cancelled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  will  be 
permitted  during  this  segregative  period 
are  licenses,  permits,  temporary 
cooperative  agreements,  and  other  land 
use  authorizations  of  a  temporary 
nature. 

The  temporary  segregation  of  the 
lands  in  connection  with  a  withdrawal 
application  or  proposal  shall  not  affect 
administrative  jurisd.ction  over  the 
lands,  and  the  segregation  shall  not 
have  the  effect  of  authorizing  any  use  of 
the  lands  by  :lie  Bureau  of  Reclamation. 


Drtted,  Srplemh.  r  14.  1987. 
lo.An  Robbins, 

Acting  Chief.  Branch  of  Lands  and  Minerals 
Operations. 
/FR  Doc.  87-21 787  Filed  9-21-87;  8:45  ami 

BILUNG  CODE  4310-Oa-M 


Fish  and  Wildlife  Service 

Endangered  and  Threatened  Species; 
Receipt  of  Applications  for  Permrts 

The  following  applicants  have  applied 
for  permits  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531.  et  seq.): 
PRT  721301 

.Applicant:  Inteinalional  Council  for  Bird 
Preservation '.-Xmerican  Association  of 
Zoological  Parks  and  Aquariums, 
Columbia,  SC. 

The  applicant  requests  a  permit  to 
export  up  to  80  Rothschild's  (myna) 
starlings  [Lfocopsar  rothschildf]  to  the 
Surabaya  Zoological  Park.  East  Java, 
Indonesia.  These  male  and  female  birds. 
all  captive  bom  in  the  United  States, 
will  be  used  in  a  breeding  program  for 
eventual  reintroduction  of  the  species  to 
the  wild. 

PRT  721349 

Applicant:  Duke  University,  Durham,  NC. 

The  applicant  requests  a  permit  to 
import  two  captive-born  female  brown 
lemurs  [Lemur  fiihus]  from  the 
University  Ixiuis  Pasteur,  Cedex,  France 
for  captive  breeding. 

PRT  721.343 

Applicant:  Cincinnati  Zoo,  Cincinnati,  OH. 

The  applicant  requests  a  permit  to 
import  blood  and  semen  samples  from 
30-40  black  rhinoceros  [Diceros 
bicornis)  in  Kenya.  The  semen  will  be 
used  in  the  North  American  captive 
breeding  program.  The  four  researchers 
will  be  using  the  blood  samples  to 
determine  the  incidence  of  exposure  to 
Leptospirosis  titers,  assay  for 
hepadnovirus  antigens  and  antibodies, 
conduct  genetic  studies  and  determine 
vita.min  E  and  mineral  levels  in  a  wild 
black  rhinoceros  population. 
PRT  721477 
Applicant:  Duke  University,  Durham.  NC. 

The  applicant  requests  a  permit  to 
import  one  male  and  one  female,  wild 
caught,  diademed  sifakas  (Propithecus 
diadema],  captuied  in  eastern 
Madagascar,  for  captive  breeding. 

PRT  721479 

Applicant:  Duke  University,  Durham.  NC. 

The  applicant  requests  a  permit  to 
import  three  male  and  three  female,  wild 


caught,  sportive  lemurs  [Lepjlemur 

mustelinus).  captured  in  eastern 

Madagascar,  for  captive  breeding  and 

life  history  research. 

PRT  721480 

Applicant-  Cincinnati  Zoo,  Cincinnati.  OH. 

The  applicant  requests  a  permit  to 
export  one  male  and  one  female,  captive 
born,  ocelot  [Felis  pardalis]  to  the 
London  Zoo.  London,  England,  for 
captive  breeding  and  exhibition. 
PRT  721400 

Applicant:  San  Diego  Zoological  Society.  San 
Diego,  CA. 

The  applicant  requests  a  permit  to 
import  two  male  and  three  female 
captive  bom  golden-shouldered 
parakeets  [Psephotus  chrysopterygius] 
from  the  Royal  Zoological  Society  of 
South  Australia  for  the  purpose  of 
enhancement  of  propagation  and  public 
display. 
PRT  721367 

Applicant:  University  of  Kansas.  Lawrence, 

KS 

The  applicant  requests  a  permit  to 
import  and  reexport  one  preserved 
specimen  of  -New  Zealand  owl  parrot  or 
kakapo  [Strj^ops  habroptilus]  held  in 
the  collection  of  the  British  .Museum, 
London,  England,  for  the  purpose  of 
scientific  research. 
PRT  721494 
Applicant:  Craig  Bo(!din§ton.  Sepulveda,  CA. 

The  applicant  requests  a  permit  to 
import  the  personal  sport-hunted  trophy 
of  a  bontebok  (Damaliscus  dorcas 
dorcas).  culled  from  the  captive  herd  of 
Phil  van  der  Merwe  in  Cape  Province, 
Republic  of  South  Africa,  for  the 
purpose  of  enhancement  of  propagation. 
PRT  721555 
Applicant:  Duke  University,  Durham.  NC. 

The  applicant  requests  a  permit  to 
import  two  male  and  two  female  wild 
caught,  aye-ayes  [Daubentonia 
madagascariensis]  from  Madagascar  for 
captive  breeding. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  (7:45  am  to  4:15  p.m.) 
Room  611, 1000  North  Glebe  Road. 
Arlington.  Virginia  22201.  or  by  writing 
to  the  Director.  U.S.  Fish  and  Wildlife 
Service  of  the  above  address. 

Interested  persons  may  comment  on 
any  of  these  applications  within  30  days 
of  the  date  of  this  publication  by 
submitting  written  views,  arguments,  or 
data  to  the  Director  at  the  above 
address.  Please  refer  to  the  appropriate 
PRT  number  when  submitting 
comments. 
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DhIc  September  17.  1907. 
R  K.  Robinson, 
Chief.  Branch  of  Permits. 
|FR  Dor  8""-2i:'91  Filnd  9-21-87:  8:45  am| 

BILUNG  CODE  4310-5S-M 


Marine  Mammal  Permits;  Receipt  of 
Application 

I'he  putilic  is  invited  to  comment  on 
the  following  application  for  a  permit  to 
conduct  certain  activities  with  marine 
mammals.  Tiie  application  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.,  and 
the  regulations  governing  marine 
mammals  (50  CFR  Part  18). 

.Applicant:  Paul  Jensen  .'Arctic  Museum, 

Western  Oregon  State  College, 

Monmouth.  Oregon  97361. 
File  No.:  PRT-721041 
Type  of  Permit:  Public  Display 
Name  of  Animals:  One  adult  walrus 
Summary  of  Activity  To  Be  Authorized: 

The  applicant  proposes  to  take  this 

animal  to  display  in  a  panorama  of 

Eskimo  life 
Source  of  Marine  Mammals  for  Display: 

St.  Lawrence  Island.  Alaska 
Period  of  .Activity:  April  1988  to  July 

1989 

Concurrent  with  tlie  publication  of 
this  notice  in  the  Federal  Register,  the 
Federal  Wildlife  Permit  Office  is 
fijrwarding  copies  of  this  application  to 
the  Marine  Mammal  Commission  and 
the  Committee  of  Scientific  Advisors  for 
their  review. 

Written  data  or  comments,  requests 
for  copies  of  the  complete  application, 
or  requests  for  a  public  hearing  on  this 
application  should  be  submitted  to  the 
Director.  U.S.  Fish  and  Wildlife  Service 
IFWPO).  1000  N'orth  Glebe  Road.  Room 
611.  Arlington.  Virginia  22201.  within  30 
days  of  the  publication  of  this  notice. 
.•\nyone  requesting  a  hearing  should  give 
specific  reasons  why  a  hearing  would  be 
appropriate.  The  holding  of  such  hearing 
is  at  the  discretion  of  the  Director. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
fcr  reveiw  during  normal  business  hours 
r  45  am  to  4:15  pm)  in  Room  601.  N. 
Clebe  Road.  Arlington.  Virginia. 

D,itpd-  September  17.  1987 
R  k   Robinson. 

Chief.  Branch  of  Permits.  Federal  Wildlife 

Permit  Office. 

|FR  Doc.  87-21790  Filed  9-21-fl7:  8:45  amj 
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Minerals  Management  Service 

Renewal  of  the  Royalty  Management 
Advisory  Committee  Ctiarter 

agency:  Minerals  Management  Service 
(.\I.MS).  Interior. 

ACTION:  Notice  of  renewal. 

summary:  The  Secretary  of  the  Interior 
(Secretary)  is  renewing  the  Royalty 
Management  Advisory  Committee 
(Committee)  Charter,  which  expires 
August  29. 1987.  The  new  charter  will 
terminate  in  2  years.  This  renewal  is 
required  to  allow  the  Committee 
sufficient  time  to  complete  its  work 
relative  to  the  various  royalty 
management  policies  and  procedures. 
This  Notice  is  published  in  accordance 
with  section  9(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463).  and  this  renewal  action  has  been 
reviewed  and  concurred  in  by  the 
Administrator  of  the  General  Services 
Administration. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vernon  B.  Ingraham,  Minerals 
Management  Service.  Royalty 
Management  Program.  Office  of 
External  Affairs.  Denver  Federal  Center, 
Building  85,  P.O.  Box  25165,  Mail  Stop 
651,  Denver,  Colorado,  80225,  telephone 
number  (3031  231-3360.  (FTS)  326-3360. 

SUPPLEMENTARY  INFORMATION:  The 

Committee  was  established  for  a  2-year 
period  by  the  Secretary  in  August  1985, 
to  provide  advice  and  recommendations 
on  different  elements  of  the  Royalty 
Management  Program.  The  Committee 
consists  of  31  members  representing  the 
diversified  interests  of  Indian  Tribes 
and  allottees.  State  governments,  and 
the  minerals  industry. 

During  the  past  2  years,  the 
Committee  has  reviewed  several  areas 
of  the  Royalty  Management  Program.  It 
is  presently  evaluating  how  best  to 
improve  the  Royalty  Management 
accounting  and  production  systems.  A 
work  panel  has  been  established  and  is 
expected  to  report  to  the  full  Committee 
at  a  meeting  in  late  September  (21-23) 
1987 

Certification 

I  hereby  certify  that  the  Royalty 
Management  Advisory  Committee  is  in 
the  public  interest  in  connection  with 
the  performance  of  duties  imposed  on 
the  Department  of  the  Interior  by 
numerous  legislative  requirements,  most 
recently  by  the  Federal  Oil  and  Gas 
Royalty  Management  Act  of  1982,  30 
U.S.C.  1701  et  seq.  Significant  and 
continuing  statutory  requirements  can 
also  be  found  in  the  Allotted  Lands 
Indian  Leasing  Act  of  March  3, 1909  (25 
U.S.C.  396  et  seq.).  the  Tribal  Lands 


Leasing  Act  of  May  11. 1938  (25  U.S.C. 
396a  et  seq.).  the  Indian  .Mineral 
Development  Act  of  December  22.  1982 
(25  U.S.C.  2101  et  seq.).  the  Mineral 
Lands  Leasing  Act  of  February'  25.  1920 
(30  U.S.C.  181  et  seq.).  the  Mineral 
Leasing  Act  for  Acquired  Lands  of 
August  7.  1947  (30  U.S.C.  351  et  seq.).  the 
Geothermal  Steam  Act  of  1970  (30  U.S.C. 
1001  et  seq.],  the  Submerged  Lands  Act 
of  1953  (43  U.S.C.  1301  et  seq.).  the  Outer 
Continental  Shelf  Lands  Act  of  1953  (43 
U.S.C.  1331  et  seq.].  as  amended  in  1978 
(43  U.S.C.  1801  et  seq.)  and  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (43  U.S.C.  1711). 

Date:  September  16.  1987. 
Donald  Paul  Model, 

Secretary  of  the  Interior. 

[PR  Doc.  87-21758  Filed  9-21-87:  8:45  amj 
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Development  Operations  Coordination 
Document;  Amoco  Production  Co. 

AGENCY:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
.Amoco  Production  Company  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  5383.  Block  221.  East 
Cameron  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Intracoastal 
City,  Louisiana. 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  September  11.  1987. 

ADDRESS:  A  copy  of  the  subject  DOCD 

is  available  for  public  review  at  the 
FHjblic  Information  Office.  Gulf  of 
Mexico  OCS  Region.  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard.  Room  114,  New- 
Orleans.  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p.m..  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  J.  Tolbert;  Minerals 
Management  Service.  Gulf  of  Mexico 
OCS  Region,  Field  Operations.  Plans. 
Platform  and  Pipeline  Section, 
Exploration/Development  Plans  Unit; 
Telephone  (504)  736-2867. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Seiv  ice  is 
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considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13. 
1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

Dale:  September  14, 1987. 
[.  Rogers  Pearcy. 

Rt-giona/  Director.  Cu/f  of  Mexico  OCS 

Region. 

|FR  Doc.  87-21777  Filed  9-21-67;  8:45  am] 

Bli.UNG  COOC  431(MyiR-M 


Development  Operattons  Coordination 
Document;  Shell  Offshore  Inc. 

agency:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  the  Receipts  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 


summary:  Notice  is  hereby  given  that 
Shell  Offshore  Inc.,  Unit  Operator  of  the 
High  Island  Block  160  Federal  Unit 
Agreem.ent  .No.  14-08-0001-8666.  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on  the 
High  Island  Block  160  Federal  unit. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Galveston, 
Texas. 

date:  The  subject  DOCD  was  deemed 
submitted  on  September  8.  1987. 
ADDRESS:  A  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
Public  Information  Office,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service.  1201  Elmwood 
Park  Boulevard,  Room  114,  New 
Orleans,  Louisidoa  (Office  Hours:  8:00 
a.m.  to  4:40  p  m.,  Monday  through 
Frida\ ). 

FOR  FURTHER  INFORMATION  CONTACr. 

Mr.  Al  Durr;  Minerals  Managem.ent 
Service:  Gulf  of  Mexico  OCS  Region; 
Production  and  Development: 
Development  and  Unitization  Section; 
Unitization  Unit;  Telephone  (504)  736- 
2659. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  .Notice  is  to  inform  the 
public  pursuant  to  sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  It  is  available  foi  public  review. 


Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  govemm.ents.  and  other  interested 
parties  became  effective  December  13. 
1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250,34  of  Title  30  of  the  CFR. 

Dated:  September  14.  1987. 
].  Rogers  Pearcy, 

Regional  Director,  Gulf  of  Mexico  OCS 

Region. 

|FR  Doc.  87-21778  Filed  9-21-87;  8:45  am] 
BILUNG  CODE  4310-Mn-M 


National  Park  Service 

National  Register  of  Historic  Places: 
Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Ser\ice  before 
September  12,  1987.  Pursuant  to  §  60  13 
of  36  CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service.  U.S.  Department  of  the  In'erior, 
Washington.  DC  20243.  Written 
comments  should  be  submitted  by 
October  7, 1987. 
Patrick  Andrus, 

Aciing  Chief  of  Registration,  National 

Register 

Connecticut 
Litchfield  County 

Goshen.  West  Coshen  Historic  District 
Roughly  bounded  by  CT  4,  Beach  St., 
Centerbur),  S  Thompson  Rds, 

Florida 

Florida  County 

DeLand,  Downtown  Deland  Historic  District, 
Roughly  bounded  by  Florida  &  Rich  Aves,. 
Woodland  Blvd..  &  Howry  Ave. 

Indiana 

Noble  County 

Ligonier.  Ligonier  Historic  District,  Roughly 
bounded  by  Conrail  nghl-of-way.  Smith. 
Union,  College.  &  Grand  Sts. 

Wayne  County 

Richmond,  Richmond  Railroad  Station 
Historic  District,  Roughly  bounded  by 
Norfolk  &  Southern  RR  tracks.  N.  Tenth  St., 
Elm  PI  &  N  D  St..  &  Ft.  Wayne  Ave. 

Montana 

Gallatin  County 

Bozeman.  Beall  Park  Community  Center 
(Bozeman  MR^y,  409  N.  Bozeman 


Bozc-man.  Boho.-t  iiuuse  iSoztman  MRA).  510 

N.  Church 
Bozeman.  Bon  Ton  Historic  District 
(Bozeman  MRA).  Roughly  bounded  by 
Olive  St .  Wilson  Ave..  Cleveland  St..  & 
Fourth  A\  e. 
Bozeman.  Bozeman  Armory  (Bozeman  MRA} 

24  W.  Mendenhall 
Bozeman.  Bozeman  Brewery  Historic  District 

(Bnzewan  MR.^/.  700-flOO  Wallace  Ave. 
Bozeman,  Bozeman  Sheet  Metal  Works 

{Bozeman  MR.-\/.  26  S.  Grand 
Bozeman.  Bozeman  YMCA  (Bozeman  MRA), 

6  W.  Biibcock 
Bozeman.  Brandenburg  House  (Bozeman 

MRA),  \22  W.  Umme 
Bozeman.  Bridger  Arms  Apartments 

(Bozeman  MRA).  103-111  S.  Fourth  Ave. 
Bozeman.  Busch  House  (Bozeman  .K1R.M.  224 

.N.  Church 
Bozeman.  Colbum  House  (Bozeman  MRA), 

607  W.  Lamme 
Bozeman.  Cooper  Park  Historic  District 
(Bozeman  MRA).  200-700  bll<s.  S.  Fifth, 
Sixth.  Seventh.  Eighth.  *  Cross  Sts. 
Bozeman,  Dokken-Nelson  Funeral  Home 

(Bozeman  MRAJ.  113  S.  Wilson 
Bozeman,  First  Baptist  Church  (Bozeman 

MRA).  120  S.  Grand 
Bozeman.  FirJ  Presbyterian  Church 

(Bozeman  MR.'M.  26  W.  Babcock 
Bozeman,  Gallatin  County  Courthouse 

(Bozeman  .MR.^).  301  W.  Main 
Bozeman.  Gallatin  Valley  Seed  Company 

(Bozeman  MRA)  209  S.  Wallace 
Bozeman.  C iff ord  House  (Bozeman  MRA), 

112  5.  Grand 
Bozeman.  Graf  Building  (Bozeman  MRA), 

219-21  W.  Arthur 
Bozeman.  Hamill  Apartments  (Bozeman 

.V/fl.4;.  427  E.  Main 
Bozeman.  Hamill  House  (Bozeman  MRA), 

205  S.  Church 
Bozeman,  Holy  Rosary  Church  Rectory 

(Bozeman  MR.^).  220  W.  Main 
Bozeman.  House  at  22  W.  Lamme  (Bozeman 

MRA).  22  W.  Lamme 
Bozeman.  Kolble  House  (Bozeman  MRA).  716 

S.  Black 
Bozeman,  Lindley  Place  Historic  District 

(Bozeman  MRA).  200-330  Undley  PI. 
Bozeman,  Litening  Gas  (Bozeman  MR.A).  424 

E.  Main 
Bozeman,  MISCO  Grain  Elevator  (Bozeman 

MRA).  700  N.  Wallace 
Bozeman.  Main  Street  Historic  District 
(Bozeman  MRAl.  100  blk.  W.  Main-300  blk. 
E.  Main 
Bozeman.  Methodist  Episcopal  Church 

(Bozeman  MRA).  121  S.  Willson 
Bozeman.  .Newman  House  (Bozeman  MRA), 

216  N.  Church 
Bozeman.  North  Edge  Dairy  (Bozeman  MRA), 

315  W.Peach 
Bozeman.  North  Tracy  Avenue  Historic 
District  (Bozeman  MRA).  300-500  biks.  N. 
Tracy  Ave..  Bozeman,  &  Montana 
Bozeman,  Orton  House  (Bozeman  MRA),  323 

N.  Church 
Bozeman,  Ponton  House  (Bozeman  MRA), 

801  S.  Seventh 
Bozeman.  House  House  (Bozeman  MRA  I.  506 
E.  Babcock 


BEST  COPY  AVAILABLE 
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Bozcm.in.  South  Tracv  Ai-enuc  H/storic 

Ui>-r!rl  IBozcmon  MRAj.  802-S24  S.  Tracy 

.-\ve. 
Buzemrtn,  South  Tracy-South  Black  Historic 

District  (Bozpnian  MRA  I.  200-600  blks  of 

S.  Triic.y  &  S  BIdck  A\es 
Bozeman.  Spielh  Houses  (Bozenwn  MRA). 

204  N.  Bozeman  &  209  E.  Lamme 
Bozeman.  St.  /ames  Episcopal  Church  and 

Rectory  (Bozeman  MRA),  9  W.  Olive 
Bozeman,  Story  Motor  Company  (Bozeman 

MRAI  202  W  Main 

New  jersey 

Burlington  County 

Site  III  (lath  century  vessel)  (28Bu-329) 
Chesterfield.  Tavlor-Newbold  House.  Off  Old 
York  Rd.  (Rt  6601 

Puerto  Rico 

l\uice  County 

Ponce.  Armstrong-Toro  House,  Calle  Union 

No.  9 
Ponce.  Casino  de  Ponce,  Calle  Marina  &  Calle 

Luna 
Ponce.  Fonl-Ubides  House.  Calle  Castillo  No. 

34 
Ponce,  Missionary  Society  of  the  Methodist 

Episcopal  Church.  Calle  Villa  No.  135 
Ponce.  Oppenheimer  House.  Calle  Salud  No. 

34 
Ponce.  Subira  House,  Calle  Raina  No.  107 

Sabana  Grande  County 

S.ifiana  Grande,  LassiseSchettini House. 
Calle  Angel  Ramirez,  final 

\  irginia 

Culpeper  County 

Culpeper.  Culpeper  Historic  District.  Roughly 

bounded  by  Edmondson  St.,  Southern 

Railroad,  Stevens,  &  West  Sts. 

Wisconsin 

Taylor  County 

Big  Indian  Farms 

|KR  Doc.  87-21811  Filed  9-21-87:  8:45  am] 
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UM  I 


INTERSTATE  COMMERCE 
COMMISSION 

I  Finance  Docket  No.  31108] 

Railroad  Operation;  Burlington 
Northern  Railroad  Co. 

On  September  2.  1987,  Burlington 
Northern  Railroad  Company  (BN)  filed  a 
notice  of  exem[.tion  for  the  acquisition 
of  trackage  rights  from  The  Atchison, 
Topeka  and  Santa  Fe  Railway  Company 
(.•\TSK)  over  certain  lines  of  railroad 
between  Trinidad  and  ]ansen.  in  Las 
Ammas  County,  Colorado,  a  distance  of 
approximately  3  miles.  ATSF  will  grant 
overhead  trackage  tights  to  BN  between 
.•\TSF  milepost  635  +  4291.4  feet  at 
Trinidad  and  .-XTSF  milepost  638  + 
4185.4  feet  at  Jansen.  The  trackage  rights 
will  be  effective  on  September  14,  1987. 


Use  of  this  exemption  will  be 
conditioned  on  appropriate  labor 
protection.  Ar.y  em,ployees  affected  by 
the  trackage  rights  agreement  will  be 
protected  by  the  conditions  in  Norfolk 
and  Western  Rv.  Co.— Trackage 
Rights— BS.  354  I.C.C.  605  (1978).  as 
modified  by  Mendocino  Coast  Ry.. 
Inc.— Lease  and  Operate.  360  I.C.C.  653 
(1980).' 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  stay  the 
transaction. 

Dated:  September  14, 1987. 

By  the  Commission.  Jane  F.  Mackall, 
Director,  Office  of  Proceedings. 
Noreta  R.  McGee, 
Secretary. 
[FR  Doc.  87-21842  Filed  9-21-87:  8:45  am] 
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(Finance  Docket  No.  31100! 

Railroad  Operation;  Oil  Creek  Railway 
Historical  Society,  Inc. 

The  Oil  Creek  Railway  Historical 
Society,  Inc.,  has  filed  a  notice  of 
exemption  to  acquire  and  operate 
certain  properties  of  the  Consolidated 
Rail  Corporation.  The  properties  consist 
of:  The  line  between  Rouseville,  PA  and 
Oil  Creek  Township,  PA  (milepost  133.8 
to  milepost  118.0)  and  the  line  between 
Titusville,  PA  and  Oil  Creek  Township, 
PA  (milepost  0.00  to  milepost  2.52).  Rail 
operations  will  be  conducted  on  the 
property  by  Oil  Creek  &  Titusville  Lines. 
Inc.  Any  comments  must  be  filed  with 
the  Commission  and  served  upon 
Barbara  L.  Smith,  101  West  Main  St., 
P.O.  Box  325,  Titusville,  PA  16354. 
telephone  (814)  827-1844, 

The  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C,  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  pcvoke  will  not  automatically 
stay  the  transaction. 

Decided;  September  9, 1987. 

By  the  Commission.  Chairman  Gradison, 
Vice  Chairman  L^mboley,  Commissioners 
Sterrett,  Andre,  and  Simmons. 
Noreta  R.  McGee, 
Secretary. 
|FR  Doc.  87-21843  Filed  9-21-87:  8:45  am] 
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'  The  Railway  Labor  Executives'  Association 
IRLEA)  has  requested  the  imposition  of  labor 
protective  conditions.  As  an  exemption  is  sought 
from  the  requkemenis  of  49  U.S.C.  11343.  such 
conditions  haie  been  routinely  imposed. 


DEPARTMENT  OF  JUSTICE 
Antitrust  Division 

National  Cooperative  Research);  AMP, 
Inc.,  et  al. 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  .National 
Cooperative  Research  Act  of  1984,  15 
U.S.C.  4301  et  seq.  ("the  Act"),  the 
NAHB  Research  Foundation,  Inc. 
("NAHB")  has  filed  an  additional 
written  notification  simultaneously  with 
the  Attorney  General  and  the  Federal 
Trade  Commission  on  August  25,  1987 
disclosing  (1)  the  identities  of  additional 
parties  to  the  Smart  House  Project  and 
(2)  the  nature  and  objectives  of  the 
Smart  House  Project.  The  notification 
was  filed  for  the  purpose  of  invoking  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  single  damages 
under  specified  circumstances.  Pursuant 
to  section  6(b)  of  the  Act,  the  identities 
of  current  and  additional  parties  to  the 
Smart  House  Project,  and  its  general 
areas  of  planned  activity,  are  given 
below. 

The  Smart  House  Project  is  a  joint 
venture  project  that,  will  be 
implemented  in  a  series  of  stages  by 
separate  agreements  at  each  stage.  The 
following  parties  have  signed 
agreements  to  fund  or  otherwise 
participate  in  the  first  stage 
organizational  activities; 

AMP,  Incorporated 

Apple  Computer,  Inc. 

Arco  Solar.  Inc. 

AT&T  Technologies.  Inc. 

Bell  Northern  Research  Ltd. 

Bose  Corporation  | 

BrinTec  Corp.         | 

Broan  Mfg.  Co.,  Inc. 

Bumdy  Corp. 

Carrier  Corp. 

Challenger  Electrical  Equipment  Corp. 

Dukane  Corp. 

E.  I.  duPont  de  Nemours  &  Co.  (Inc.) 

Emerson  Electric  Co. 

Federal  Pioneer.  Ltd. 

Gas  Research  Institute 

General  Electric  Co. 

Honeywell  Inc. 

Johnson  Controls 

I   ,hler  Company 

Landis  &  Gyr  Metering,  Inc, 

Lennox  Industries  Inc. 

NAHB  Research  Foundation,  Inc. 

National  Semiconductor  Corp. 

NOMA  Inc. 

North  American  Philips  Consumer 
Electronics  Corp..  on  its  own  behalf  nnd  on 
behalf  of  Signetics  Corp. 

Onan  Corp. 

Pass  &  Seymour  Inc. 

Robertshaw  Controls  Co. 

Schlage  Lock  Co. 

Scott  Instruments  Corp. 

Scovill  Inc. 
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Shell  Development  Co.  (Division  of  Shell  Oil 
Co) 

Siemens-Allis,  Inc. 

Slaler  FJeclnc.  Inc. 

Smart  House  Development  Venture,  Inc. 

Sm<irt  House.  L.P 

Sola  Basic  Industries,  Inc. 

South  wire  Co, 

Square  D  Co. 

Systems  Control.  Inc. 

Whirlpool  Corp. 

The  Wiremold  Co. 

The  following  entiles  are  serving  as 
advisors  to  the  venture: 

AguipPetroli 

American  Gas  Association 

Baltimore  Gas  S.  Electric  Co. 

Bell  Canada 

Bell  Conimunications  Research.  Inc. 

The  Boll  Telephone  Company  of 

Pennsylvania 
Boston  Edison  Co. 

Copper  Development  Association  Inc. 
The  Dayton  Power  and  Light  Co. 
Delmarva  Power  and  Light  Co. 
Detroit  Edison  Co. 
Duke  Power  Co. 

ElectrK  Power  Research  Institute 
Gas  Research  institute 
Home  Builders  Institute 
Hydro  Quebec 

National  Association  of  Home  Builders 
Oklahoma  Cas  &  Electric  Co 
Ontario  Hydro 
Potomac  Electnc  Power  Co. 
Professional  Builder 
Southern  California  Edison  Co. 
Southwest  Gas 

Southwestern  Bell  Telephone  Co. 
U.S.  Dept.  of  Housing  *  Urban  Dev. 
Virginia  Electnc  and  Power  Co. 
Washington  Gas  Light  Co. 
Wisconsin  Electric  Power  Co. 

The  Smart  House  Project  will  engage 
in  activities  the  purpose  of  which  will  be 
to  develop  a  coordinated  home  control 
and  energy  distribution  system 
containing  integral  telecommunications 
and  advanced  safety  features.  The 
project  is  intended  to  design  and 
develop  a  set  of  compatible  products, 
including  integrated  power  and  signal 
cabling  to  tie  home  electncai  products 
into  a  single  power  and  communications 
network;  communications-capable 
appliances,  heating  and  cooling 
equipment,  utility  meters  and  home 
eiectriai  and  electronic  products;  electnc 
power  conditioning  and  conversion 
equipment;  controllers  and  software  to 
make  logical  decisions,  issue  control 
instructions,  and  regulate  the 
distribution  of  energy,  information  and 
instructions  throughout  the  network; 
monitoring  and  control  devices  to  detect 
and  neutralize  malfunctions  in  energy 
distribution  within  the  home;  telephone 
and  CATV  interfaces  to  allow 
information  to  be  passed  to  and  from  the 
ho  ne  over  telephone  and  CATV  lines; 
anl  input  and  output  devices  with 
wKich  users  can  control  and  receive 


information  from  the  network  and  the 
devices  attached  to  it. 

On  June  14,  1985  NAHB  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  On  September  13.  19b6. 
January  9.  1986.  Apnl  25,  19«6.  Julv  30, 
1986,  December  16,  1986.  April  3.  1987 
and  Jane  30,  1987,  NAHB  filed  additional 
written  notifications.  The  Department  of 
justice  published  notices  in  the  Federal 
Register  in  response  to  these  additional 
notifications  on  October  10.  1985  (.SO  FR 
41428),  on  January  28,  1986  (51  FR  3520|. 
on  May  16,  1986  (51  FR  18049).  on 
August  28. 1986  (51  FR  30724),  on 
January  15,  1987  (52  FR  16-3).  on  May  8. 
1987  (52  FR  17490)  and  on  julv  30,  1987 
(52  FR  28494).  respectively. 

The  principal  business  address  of  the 
Smart  House  I^oject  is  P.O.  Box  1627, 
Rockville,  Maryland  20850. 
Joseph  H,  Widmar, 

DirecUir  of  Operations.  Antitrust  Division. 
|FR  Doc,  8--:i-'W>  Filed  9-21-67;  8:45  am] 

BILUNG  CODE  4410-01-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Recordkeeping/Reporting 
Requirements  Under  Review  by  Office 
of  Management  and  Budget  (0MB) 

Background 

The  Department  of  Labor,  in  carrying 
out  its  responsibilities  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  considers  comments  on  the 
reporting  and  recordkeeping 
requirements  that  will  affect  the  public. 

List  of  Recordkeeping 'Reporting 
Requirements  Under  Review 

As  necessary,  the  Department  of 
Labor  will  publish  a  list  of  the  Agency 
recordkeeping/ reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  list  was  published.  The  list  v^■l^ 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in.  Each  entry  may 
contain  the  following  information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement. 

The  title  of  the  recordkeeping/ 
reporting  requirement. 

The  OMB  and  Agency  identification 
numbers,  if  applicable.  How  often  the 
recordkeeping/reportmg  requiren>ent  is 
needed.  Who  will  be  required  to  or 
asked  to  report  or  keep  records. 


Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements. 

The  number  of  forms  in  the  request  for 
approval,  if  applicable. 

.An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

Comments  and  Questions 

Copies  of  the  recordkeeping/reporting 

requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Office.  Paul 
E.  Larson,  telephone  (202)  523-6331. 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Larson.  Oi'fice  of  Information 
Management.  U,S,  Department  of  Labor. 
200  Constitution  .Avenue  .\W  .  Room  N- 
1.301.  Washington.  DC  20210  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatorv  .Affairs, 
Attn:  OMB  Desk  Office  for  |B1^  DM/ 
ESA/ETA  /OLMS  '.MSHA  OSHA  ' 
PWBA/VETS).  Office  of  .Management 
and  Budget.  Room  3208.  Washington  DC 
20503  (Telephone  (202)  395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  a  recordkeeping/ 
reporting  requirement  v\'hich  has  been 
submitted  to  O.MB  should  advise  Mr, 
Larson  of  this  intent  at  the  earliest 
possible  date. 

New 

Occupational  Safety  and  Health 

Administration 

Hazardous  Waste  Operations  and 
Emergency  Response — Interim  Final 

Rule 
On  occasion 
State  and  local  governments:  Businesses 

or  other  for  profit 
920  responses;  2,497,076  hours; 

This  information  is  needed  by 
employers  and  employees  involved  in 
hazardous  waste  operations  and 
emergency  responses  to  prevent 
illnesses  and  injury  due  to  exposure  to 
hazardous  wastes. 

Occupational  Safety  and  Health 
Administration 

Hazardous  Waste  Operations  and 

Emergency  Response — Proposed  Rule 
On  occasion 
State  and  lo<;al  governments;  Businesses 

or  other  for  profit 
920  responses:  1  hoivn 

This  information  is  needed  by 
employers  and  employees  involved  in 
hazardous  waste  operations  and 
emergency  responses  to  prevent 
illnesses  and  injury  due  to  exposure  to 
hazardous  wastes. 
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New 

Occupational  Safety  and  Health 
Administration 

H..7.ardous  Communication 

O.MB  No.  1218-0072;  OSHA  245 

On  occasion 

Businesses  or  other  for  profit;  Federal 

agencies  or  employees;  Small 

businesses  or  organizations 
3.892.371  respondents;  34,780,000  hours; 

1  form 

The  recently  published  (August  24, 
1987,  52  FR  31852)  Hazard 
Communication  Standard  requires  all 
employers  to  establish  hazard 
communication  programs  to  transmit 
information  on  the  hazards  associated 
with  chemicals  to  their  employees  by 
means  of  container  labels,  material 
safety  data  sheets  and  training 
programs.  This  action  will  reduce  the 
incidence  of  chemical  related  illness  and 
injury  in  American  workplaces. 

E.xtension 

Employment  and  Training 

Administration 

[ob  Corps  Placement  and  Assistance 

Record 
^05-0035;  ETA  678 
On  occasion 
State  or  local  governments;  businesses 

or  other  for-profit;  Non-profit 

institutions 
60.000  respondents:  43,000  burden  hours; 

1  form 

This  information  is  used  in  evaluating 
overall  program  effectiveness.  It 
provides  placement  agencies  with  basic 
information  regarding  terminated 
corpsmembers  and  provides  the 
Department  of  Labor  with  information 
on  the  status  of  corpsmembers 
subsequent  to  termination  from,  the 
program. 

Reinstatement 

Occupational  Safety  and  Health 

Administration 

l,2-Dibromo-3-Chloropropane,  1218-0101 

OSHA  252 

Recordkeeping:  On  occasion 

Businesses  and  other  for-profit 

82  respondents;  237  burden  hours;  0 

forms 

This  regulation  requires  employers  to 
train  employees  about  the  hazards  of 
1.2-dibromo-3-chloropropane  (DBCP).  to 
monitor  employee  exposure,  to  provide 
medical  surveillance,  and  maintain 
accurate  records  of  employee  exposure 
to  DBCP.  These  records  will  be  used  by 
employers,  employees,  physicians  and 
the  government  to  ensure  that 
employees  are  not  harmed  by  exposure 
to  DBCP  in  the  workplace. 


Occupational  $afety  and  Health 
Administratiop 

Inorganic  Arsenic 

1218-0104; 

Recordkeeping;  On  occasion 

State  or  local  governments;  Businesses 

or  other  for-profits;  Federal  agencies 

or  employees 
42  respondents;  7500  burden  hours;  0 

forms 

This  regulation  requires  employers  to 
train  employees  about  the  hazards  of 
inorganic  arsenic  exposure,  to  monitor 
employee  exf)osure,  to  provide  medical 
surveillance,  and  to  maintain  accurate 
records  of  employee  exposure  to 
inorganic  arsanic.  These  records  will  be 
used  by  employers,  employees, 
physicians  and  the  Government  to 
ensure  that  employees  are  not  harmed 
by  their  occupational  exposure  to 
inorganic  arsenic. 

Reinstatement 

Occupational  Safety  and  Health 
Administration 

Coke  Oven  Emissions 

1218-0128 

Recordkeeping;  On  occasion 

Businesses  and  other  for-profit 

25  respondents;  102,189  burden  hours;  0 

forms 

The  purpose  of  this  standard  and  its 
information  collection  requirements  is  to 
provide  protections  for  employees 
against  the  health  effects  associated 
with  occupational  exposure  to  coke 
oven  emissions.  Employers  must 
monitor  employee  exposure,  keep 
employee  exposures  within  permissible 
limits  and  provide  employees  with 
medical  exams  and  training. 

Signed  at  Washington,  DC,  this  17th  day  of 
September.  1987. 
Paul  E.  Larson, 

Departmental  Clearance  Officer. 
[FR  Doc.  87-21846  Filed  9-21-87:  8:45  am] 

BILLING  CODE  4S10-26-M 


Establishment  of  Advisory  Council  on 
Employee  Welfare  and  Pension  Benefit 
Plans 

Section  512  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA)  88  Stat.  895,  29  U.S.C.  1142, 
provides  for  the  establishment  of  an 
"Advisory  Council  on  Employee 
Welfare  and  Pension  Benefit  Plans"  (the 
Council)  which  is  to  consist  of  15 
members  to  be  appointed  by  the 
Secretary  of  Labor  (the  Secretary)  as 
follows;  Three  representatives  of 
employee  organizations  (at  least  one  of 
whom  shall  be  representative  of  an 
organization  whose  members  are 
participants  in  a  multiemployer  plan); 


three  representativfes  of  employers  (at 
least  one  of  whom  shall  be 
representative  of  employers  maintaining 
or  contributing  to  multiemployer  plans); 
one  representative  each  from  the  fields 
of  insurance,  corporate  trust,  actuarial 
counseling,  investment  counseling, 
investment  management,  and 
accounting;  and  three  representatives 
from  the  general  public  (one  of  whom 
shall  be  a  person  representing  those 
receiving  benefits  from  a  pension  plan). 
Not  more  than  eight  members  of  the 
Council  shall  be  members  of  the  same 
political  party. 

Members  shall  be  persons  qualified  to 
appraise  the  programs  instituted  under 
ERISA.  Appointments  are  for  terms  of 
three  years. 

The  prescribed  duties  of  the  Council 
are  to  advise  the  Secretary  with  respect 
to  the  carrying  out  of  his  functions  under 
ERISA,  and  to  submit  to  the  Secretary 
recommendations  with  respect  thereto. 
The  Council  will  meet  at  least  four  times 
each  year,  and  recommendations  of  the 
Council  to  the  Secretary  will  be  included 
in  the  Secretary's  annual  report  to  the 
Congress  on  ERISA. 

The  terms  of  five  members  of  the 
Council  expire  on  Saturday.  November 
14, 1987.  The  groups  or  fields 
represented  are  as  follows:  Employee 
organizations,  employers 
(multiemployers),  corporate  trust  field, 
investm.ent  management,  and  the 
general  public.  In  addition  to  the 
foregoing,  a  vacancy  in  the  field  of 
employee  organizations 
(multiemployers)  is  to  be  filled,  the 
appointment  of  which  will  be  for  a 
period  of  one  year. 

Accordingly,  notice  is  hereby  given 
that  any  person  or  organization  desiring 
to  recommend  one  or  more  individuals 
for  appointment  to  the  ERISA  Advisory 
Council  on  Employee  Welfare  and 
Pension  Benefits  Plans  to  represent  any 
of  the  groups  or  fields  specified  in  the 
preceding  paragraph,  may  submit 
recommendations  to  the  Secretary  of 
Labor,  Frances  Perkins  Building.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW..  Washington,  DC  20210. 
Recommendations  must  be  delivered  or 
mailed  on  or  before  October  9. 1987. 
Recommendations  may  be  in  the  form  of 
a  letter,  resolution,  or  petition,  signed  by 
the  person  making  the  recommendation, 
or,  in  the  case  of  a  recommendation  by 
an  organization,  by  an  authorized 
representative  of  the  organization.  Each 
recommendation  shall  identify  the 
candidate  by  name,  occupation  or 
position,  telephone  number  and  address. 
It  shall  include  a  brief  description  of  the 
candidate's  qualifications  and  shall 
specify  the  group  or  field  which  he  or 
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she  would  represent  for  the  purposes  of 
section  512  of  ERISA,  the  candidates' 
political  party  affiliation,  and  whether 
the  candidate  is  available  and  would 
accept. 

Signed  at  Washington,  DC,  this  17th  day  of 

September.  19R7 

David  M.  Walker,  CPA 

Assistant  Secretary  Designate  for  Pension 
and  Wplfare  Benefits. 

!FR  Doc.  87-21837  Filed  9-21-87;  8:45  am) 
BILLING  CODE  4510-20-M 


Employment  and  Training 
Administration 

Investigations  Regarding 
Certifications  of  Ehgibility  To  Apply  for 
Worker  Adjustment  Assistance.  Agrico 
Chemical  Co. 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 


of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 


Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  October  2, 1987. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  October  2, 1987, 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration.  U.S.  Department  of 
Labor,  601  D  Street  NW..  Washington, 
DC  20213. 

Signed  at  Washington.  DC.  this  14th  day  of 
September  1987. 

Glenn  M.  Zech, 

Acting  Director.  Office  of  Trade  Adjustwent 
Assistance. 


Appendix 


Petitioner  (un(on/workers/firm) 


Agnco  Chemical  Co  (Workers) 

AJiquippa  &  Southern  Railfoad  (USWA) 

Continenial  Can  Co  lUSWAI 

Cortiol  Data  Corp  (Worvefsl 

Oynapac  Mfg   Incorp  (UAA) 


Harns  Metals,  inc  (Boilwrnakers) 

Larry  P  Wyman.  Itk  (Company) 

Storage  Technology  Corp  (Workers) . 


Location 


Dale 
received 


Tulsa.  OK 

Aliquippa.  PA _. 

Fairfield.  AL 

Hampton.  VA _.. 

Stanhope.  NJ„ 

Racine.  Wl 

Conitei.  CO 

Shawnee  Mission. 
KS 


Veeder-Root  Co  (Cxjmpany) _ Hartford.  CT..._ 

Westview  Health  Care  Center  (Workers) Racine.WI 


-4- 


Date  ol 
pebttofi 


9/14/87 
9/14/87 
9/14/87 
9/14/87 
9/14/87 
9/14/87 
9/14/87 
9/14/87 

9/14/87 
9/14/87 


8/4/87 
9/2/87 
9/3/87 
9/9/87 
8/31/87 
9/4/87 
9/1/87 
9/9/87 

9/3/87 
8/22/87 


Pelitioo 


Anicles  produced 


20.067  i  Ammonium  Nitrate 
20.088     Steel 
20089     Cans 

20.090  Cxjmpulers 

20.091  Steam  Rollers 

20.092  !  Castings 

20.093  Oil  S  Gas 

20.094  Tape  Disk  Equipment 


20.095 
20.096 


Electronic  Devices 
Corriputers  Equipment. 


IFR  Doc.  87-21847  Filed  9-21-87;  8:45  am] 

BILLING  CODE  4510-30-M 


[TA-W-19,872  et  al] 

Determinations  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance;  Knickerbocker  Co.  et  al. 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period 
August  31,  1987-September  4,  1987  and 
September  7,  1987-September  11,  1987. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 


subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdi\ision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

T.\-W-19,872:  The  Knickerbocker  Co.. 

Jackson,  MI 
T.A-W-19.874:  Palm  Beach  Co.. 

Danville.  KY 
TA-W-19,878:  Singer  Co..  Link 

Simulation  Systems  Div.,  Cherry 

Hill,  NJ 


TA-W-19.89G:  Johnson  Controls,  Inc., 

Owosso.  MI 
TA-W-19.885:  W.R.  Steel  &  Fabrication, 

Inc.,  Maloney-Crawford,  Div.,  New 

Iberia.  LA 
TA-W-19,956:  General  Electric  Co., 

Lighting  Business  Group.  Lighting 

Products  Div..  Austintown,  OH 

In  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met  for  the  reasons 
specified. 

TA-W-20.012:  Hvdro-Test,  Inc., 
Pearland,  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-19.993:  Cedar  Coal  Co..  Central 
Rebuild  Shop.  South  Charleston.  WV 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-19.876:  Rochester  Button  Co.. 
Rochester.  NY 
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Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

f.\'iV-19.919:  Roadmaster Corp.. 
O/ney.  IL 

The  investigation  revealed  thai 

(Titenon  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevent  period  as  required  for 
certification. 

l'A-\V-19.905:  Terex  Corp.,  Cleveland. 
OH 

The  workers'  firm  does  not  produce 
iin  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

T/\-W-jy.y65:  Tenie.x  Energy.  Inc.. 
Ok  la  homo  City,  OK 
Increased  imports  did  not  contribute 

importantly  to  workers  separations  at 
the  firm. 

.Affirmative  Determinations 

T.\~\V-iy.841:  Better  Belts.  Inc.,  West 
Sew  York.  NJ 
A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
June  17,  1966. 

T\-W--I9.975:  C.F.  Industries.  Inc.. 

Terre  Haute.  IN 
A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
[uly  28.  1986. 

TA-W-19.846:  Columbus  .Auto  Parts  Co.. 

Columbus,  OH 
A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
luneig,  1986. 

T.A-  W-19.855:  Judith  Michaels  Co..  New 

York.  NY 

A  certification  was  issued  covering  all 
v;orkers  of  the  firm  separated  on  or  after 
jine  3.  1986. 

TA-W-W.880:  The  PIninviile  Castings 
Co..  Weslfield,  MA 
.\  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
June  25.  1986. 

T.'\-^W-19.979: J.  B.  Stuart.  Clenville. 
WV 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
Inly  21,  1986. 

I.-\-\V-W.822:  A.O.  Smith  Electrical 
Products  Co..  Mt.  Sterling.  KY 
A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
lune  8,  1986. 

TA-lV-19.917:  General  Electric  Co.. 

.V/(  'rristown.  TN 
.\  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
)uly  10,  1986. 
TA-W-W.892:  Ensearch  Exploration. 

Inc..  Midland  District.  Midland.  TX 


A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
June  30, 1986. 

TA-W-J9.892A;  Ensearch  Exploration, 
Inc..  Texas  (State  Wide) 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
June  30, 1986. 

TA-W-19.892:  Ensearch  Exploration, 
Inc.,  New  Mexico  (State  Wide) 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
[une  30.  1986. 

TA-W-19.840:  Baker  Packers,  Houston, 
TX 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
June  8, 1986. 

TA-W-19.838:  Aynor  Manufacturing 
Co..  Ayncr.  SC 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
May  27, 1986.  and  before  July  7, 1987. 
TA-W-]9,858;  Mathewson  Corp., 
Quincy,  MA 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
June  29. 1986. 

TA-W-l 9.910:  Adell  Sportswear  Co., 

Inc.,  Brooklyn.  NY 
A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
July  13, 1986,  and  before  July  12. 1987. 
TA-W~19.9]3:  Cincy  Sportswear,  Inc.. 

Cincinnati,  OH 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
July  2, 1986,  and  before  July  19. 1987. 

TA-W-20.03?;  .AT &  T Network  Systems. 

Final  Package  &  Test  Data 

Department.  Orlando,  FL 
A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
August  26. 1986. 

T.A-W-19,895;  Helfrecht  Corp.,  Traverse 

City,  MI 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
July  3, 1986. 

TA-W~19.889-19.890;  Clevite  Industries. 
Inc..  Engine  Parts  Div.,  Bridgeport, 
OH  and  Bellaire,  OH 
A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
June  23,  1986. 

T.A-W-19.772:  Ahoskie  Wrangler, 
Ahoskie.  NC 
A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
May  28, 1986  and  before  February  21, 
1987. 

TA-W-19.696:  Eastman  Kodak  Co.. 
.Apparatus  Div.,  Depart  ^32, 
Rochester.  NY 


A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
May  5, 1986, 

TA-W-19,951:  Berkron  Manufacturing 
Co..  Inc..  Bethlehem.  PA 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
July  10. 1986  and  before  April  30, 1987. 

TA-W-19.860:  Pacific  Western  Systems. 
Hillsboro.  OR 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
June  4, 1986. 

TA-W-19.860B:  Pacific  Western 

Systems,  Manufacturing  Operation. 
Mountain  View,  CA 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
June  4. 1986. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  August  31.  1987 — 
September  4, 1987  and  September  7. 
1987— September  11, 1987.  Copies  of 
these  determinations  are  available  for 
inspection  in  Room  6434,  US. 
Department  of  Labor,  601  D  Street,  N'VV.. 
Washington,  DC  20213  during  normal 
business  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 

Dated:  September  15, 1987. 
Glenn  M.  Zech, 

Acting  Director,  Office  of  Trade  Adjustment 

Assistance. 

|FR  Doc.  87-21848  Filed  9-21-87;  8:45  am) 

BILLING  CODE  4S10-3O-M 


[TA-W- 19,676)        I 

Dismissal  of  Application  for 
Reconsideration;  Lamt>-Grays  Harbor 
Co.,  Hoquiam,  WA 

Pursuant  to  29  CFR  90.18  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
Lamb-Grays  Harbor  Company, 
Hoquiam.  Washington.  The  review 
indicated  that  the  application  contained 
no  new  substantial  information  which 
would  bear  importantly  on  the 
Department's  determination.  Therefore, 
dismissal  of  the  application  was  issued. 

TA-W-19.676:  Lamb-Grays  Harbor  Co., 
Hoquiam,  WA  (September  9.  1987) 

Signed  at  Washington,  DC,  this  9th  day  of 
September  1987. 
Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 

Assistance. 

IFR  Doc  87-21692  Filed  9-21-87:  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  87-75] 

Agency  Report  Forms  Under  OMB 
Review 

agency:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  Agency  Report  Forms 
Under  O.MB  Review. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S  C. 
Chapter  35).  agencies  are  required  to 
submit  proposed  information  collection 
requests  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public  that 
the  agency  has  n;,)Je  the  submission. 

Copies  of  the  proposed  forms,  the 
requests  for  clearance  (S.F.  83's), 
supporting  statements,  instructions, 
transmittal  letters  and  other  documents 
submitted  to  OMB  for  review,  may  be 
obtained  from  the  .Agency  Clearance 
Officer.  Comments  on  the  items  listed 
should  be  submitted  to  the  Agency 
Clearance  Officer  and  the  OMB 
Reviewer. 

DATE:  Comments  must  be  received  in 
writing  by  October  22, 1987.  If  you 
anticipate  commenting  on  a  form  but 
find  that  time  to  prepare  will  prevent 
you  from  submitting  comments 
promptly,  you  should  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  of  your  intent  as  early  as 
possible. 

address:  Rayburn  A.  Metcalfe,  NASA 

Agency  Clearance  Officer,  Code  NP. 
NASA  Headquarters,  Washington,  DC 
20546;  Bruce  McConnell.  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Room  3235,  New  Executive  Office 
Building.  Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Shirley  C.  Peigare.  NASA  Reports 
Officer,  (202)  453-1090. 

Reports 

Title:  NASA  Contractor  Financial 
Management  Reports. 

OMB  Number:  2700-0003, 

Type  of  Request:  Extension. 

Frequency  of  report:  MO,  QU. 

Type  of  Respondent:  Businesses  or  other 
for-profit. 

Annual  responses:  15,400. 

Annual  burden  hours:  184,800. 

Abstract-need/usps:  The  NASA  Form 
533  series  is  the  basic  financial 
management  medium  for  reporting 
data  needed  by  project  management 
for  evaluation  of  contractor  cost  as  it 
relates  to  schedule  and  technical 
performance;  and  reporting  actual  and 
projected  data  assuring  that 


contractor  performance  is  realistically 
planned  and  supported  by  dollar 
resources. 
Raybum  A.  Metcalfe, 

Acting  Director.  General  Management 

Division. 

September  10,  1987. 

[FR  Doc.  87-21795  Filed  9-21-87;  8:45  am) 

BILUNG  CODE  751<M)l-»« 


[Notice  87-76) 

Agency  Report  Forms  Under  OMB 
Review 

agency:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  Agency  Report  Forms 

Under  OMB  Review. 

SUMMARY:  Under  the  provisions  of  the 

Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  agencies  are  required  to 
submit  proposed  information  collection 
requests  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public  that 
the  agency  has  made  the  submission. 

Copies  of  the  proposed  forms,  the 
requests  for  clearance  (S.F.  83's), 
supporting  statements,  instructions, 
transmittal  letters  and  other  documents 
submitted  to  OMB  for  review,  may  be 
obtained  from  the  Agency  Clearance 
Officer.  Comments  on  the  items  listed 
should  be  submitted  to  the  Agency 
Clearance  Officer  and  the  OMB 
Reviewer. 

DATE:  Comments  must  be  received  in 
writing  by  October  22, 1987.  If  you 
anticipate  commenting  on  a  form  but 
find  that  time  to  prepare  will  prevent 
you  from  submitting  comments 
promptly,  you  should  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  of  your  intent  as  early  as 
possible. 

ADDRESS:  Rayburn  A.  Metcalfe,  NASA 
Agency  Clearance  Officer,  Code  NP, 
NASA  Headquarters,  Washington,  DC 
20546;  Bruce  McConnell,  Office  of 
Information  and  Regulatory  Affairs, 
OMB.  Room  3235.  New  Executive  Office 
Building.  Washington.  DC  2n,^03. 

FOR  FURTHER  INFORMATION  CONTACT: 

Shirley  C.  Peigare,  NASA  Reports 
Officer,  (202)  453-1090. 

Reports 

Title:  DoD  Industrial  Plant  Equipment 
Requisition  (NASA  Use). 

OMB  Number:  2700-0021. 
Type  of  Request:  Extension. 
Frequency  of  Report:  On  occasion. 
Type  of  Respondent:  Businesses  or  other 

for-profit,  non-profit  institutions,  small 

businesses  or  organizations. 


Annual  Responses:  34. 

Annual  Burden  Hours:  44. 

Abstract-Need /Uses:  Before  NASA 
contractors  acquire  new  equipment 
under  NASA  contracts,  they  must 
check  for  availability  of  the  equipment 
within  NASA.  DoD  has  an  existing 
Form  1419  for  this  purpose.  Rather 
than  creating  a  new  form,  NASA  uses 
a  portion  of  DoDs  form  which  serves 
NASA's  use  adequately. 

Kay  A,  Metcalfe, 

General  Management  Division. 

September  10, 1987. 

|FR  Doc  8--21796  Filed  9-21-87;  8:45  am] 
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I  Notice  87-77] 

Agency  Report  Forms  Under  OMB 
Review 

agency:  National  Aeronautics  and 
Space  Administration, 
ACTION:  Notice  of  Agency  Report  Forms 
Under  OMB  Review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  agencies  are  required  to 
submit  proposed  information  collection 
requests  to  O.MB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public  that 
the  agency  has  made  the  submission. 

Copies  of  the  proposed  forms,  the 
requests  for  clearance  (S.F.  83s). 
supporting  statements,  instructions, 
transmittal  letters  and  other  documents 
submitted  to  OMB  for  review,  may  be 
obtained  from  the  Agency  Clearance 
Officer.  Comments  on  the  items  listed 
should  be  submitted  to  the  Agency 
Clearance  Officer  and  the  OMB 
Reviewer, 

DATE:  Comments  must  be  received  in 
writing  by  October  22, 1987.  If  you 
anticipate  commenting  on  a  form  but 
find  that  time  to  prepare  will  prevent 
you  from  submitting  comments 
promptly,  you  should  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  of  your  intent  as  early  as 
possible. 

ADDRESS:  Rayburn  A.  Metcalfe,  NASA 
Agency  Clearance  Officer,  Code  NP, 
NASA  Headquarters,  Washington,  DC 
20546:  Bruce  McConnell,  Office  of 
Information  and  Regulator^,'  Affairs, 
OMB,  Room  3235,  .New  Executive  Office 
Building,  'Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shirley  C.  Pt  ^  -:■  ,  .\.-\S.\  Reports 
Officer,  (202)  453-1090. 

Reports 

Title:  DoD  Property  Record  (NASA  Use). 
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0MB  Xuniber:  27(X>-0025. 

Type  of  Request:  Extension. 

Frequency  of  Report:  On  occasion. 

Type  of  Respondent:  Businesses  or  other 
for-profit,  non-profit  institutions,  small 
businesses  or  organizations. 

Annuo!  Responses:  3,000. 

Annual  Burden  Hours:  1,4/6. 

Abstract-Need/Uses:  For  NASA 

contractors  to  use  Government-owned 
equipment  they  must  report  the  status 
of  that  equipment.  Rather  than 
creating  another  form,  NASA 
contractors  prepare  Section  I  of  DD 
Form  1342  which  is  already  used  by 
DoD  contractors  for  this  purpose. 

Kdvbum  \.  Metcalfe, 

Ac  t::\g  Director.  General  Management 

Division. 

September  10, 1987. 

I  re  Doc.  87-21797  Filed  9-21-87;  8:45  am] 

BILLING  CODE  7510-0!-*! 


(Notice  37-78] 

Agency  Report  Forms  Under  0MB 
Review 

agency:  National  Aeronautics  and 

Space  .\dministration. 

action:  .\otice  of  Agency  Report  Forms 
Under  OMB  Review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  agencies  are  required  to 
submit  proposed  information  collection 
reqcesls  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public  that 
the  agency  has  made  the  submission. 

Copies  of  the  proposed  forms,  the 
requests  for  clearance  |S.F.  83's), 
supporting  statements,  instructions, 
transmittal  letters  and  other  documents 
submitted  to  OMB  for  review,  may  be 
obtained  from  the  Agency  Clearance 
Officer.  Comments  on  the  items  listed 
should  be  submitted  to  the  Agency 
Clearance  Officer  and  the  OMB 
Rt'v  ipwor. 

DATE:  Comments  must  be  received  in 
writing  by  October  22. 1987.  If  you 
anticipate  commenting  on  a  form  but 
find  that  time  to  prepare  will  prevent 
you  from  submitting  comm.ents 
promptly,  you  should  advise  the  O.MB 
Reviewer  and  the  Agency  Clearance 
Officer  of  your  intent  as  early  as 
possible. 

ADDRESS:  Rayburn  A.  .Metcalfe.  \.'\SA 
.A.:fn(.>  Clearance  Officer,  Code  .\P, 
.N'.-XS.A  Headquarters.  Washington.  DC 
21)548:  Bruce  McConnell.  Office  of 
Information  and  Regulatory  Affairs. 
OMB.  Room  3235.  New  Executive  Office 
Building.  Washington.  DC  20503. 


FOR  FURTHER  INFORMATION  CONTACT: 

Shirley  C.  Peigare,  NASA  Reports 
Officer,  (202)  453-1090. 

Reports 

Title:  Information  Collection  from  the 
Public  in  Support  of  the  NASA 
Acquisition  Ptocess. 

OMB  Number:  2700-0042. 

Type  of  Request:  Extension. 

Frequency  of  Report:  As  required. 

Type  of  Respondent:  Individuals  or 
households,  state  or  local 
governments,  businesses  or  other  for- 
profit,  non-profit  institutions,  small 
businesses  or  oi^anizations. 

Annual  Responses:  376,782. 

Annua]  Burden  Hours:  12,040,000. 

Abstract-Need/ Uses:  Information 
collection  is  required  to  evaluate  bids 
and  proposals  from  offerors  in  order 
to  award  contracts  for  required  goods 
and  services  in  support  of  NASA's 
mission.  It  also  includes  reporting 
requirements  under  NASA  contracts. 

Rayburn  A.  Metcalfe, 

Acting  Director,  General  Management 

Division. 

September  10, 1987. 

(FR  Doc.  87-21798  Filed  9-21-87;  8:45  am] 

BILLING  CODE  7B10-01-M 


[Notice  87-791 

Agency  Deport  Forms  Under  OMB 
Review 

agency:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  Agency  Report  Fomis 

Under  OMB  Review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  information  collection 
requests  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public  that 
the  agency  has  made  the  submission. 

Copies  of  the  proposed  forms,  the 
requests  for  clearance  (S.F.  83's), 
supporting  Statements,  instructions, 
transmittal  letters,  and  other  documents 
submitted  to  OMB  for  review,  may  be 
obtained  from  the  Agency  Clearance 
Officer.  Comments  on  the  items  listed 
should  be  submitted  to  the  Agency 
Clearance  Officer  and  the  OMB 
Reviewer. 

DATE:  Comments  must  be  received  in 
writing  by  October  22, 1987.  If  you 
anticipate  commenting  on  a  form  but 
find  that  time  to  prepare  will  prevent 
you  from  submitting  comments 
promptly,  you  should  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  of  your  intent  as  early  as 
possible. 
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ADDRESS:  Rayburn  A.  Metcalfe.  NASA 
Agency  Clearance  Officer.  Code  NP. 
N.ASA  Headquarters.  Washington.  DC 
20546;  Bruce  McConnell.  Office  of 
Information  and  Regulatory  Affairs. 
OMB.  Room  3235.  New  Executive  Office 
Bu.iding,  Washington.  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Shirley  C.  Peigare.  NAS.A  Reports 
Officer,  (2021  452-1090. 

Repwrts 

Title:  NASA  FAR  Supplement,  Part 
18-23.  Environment.  Conservation,  and 
Occupational  Safety. 

OMB  Number:  2700-0051. 

Type  of  Request:  Extension. 

Frequency  of  Report:  On  occasion. 

Type  of  Respondent:  State  or  local 
governments,  businesses  or  other  for- 
profit,  non-profit  institutions,  small 
businesses  or  organizations. 

Annual  Responses:  750. 

Annual  Burden  Hours:  30,000. 

Abstract — Need/Uses:  Where  unique 
facility  safety  or  health  requirements 
exist,  including  hazardous  deliverables 
or  operations,  suitable  contractor's 
safety  and  health  plans  are  required  as 
are  accident  reports, 

Raybum  A.  Metcalfe, 

Acting  Director,  General  Management 

Division. 

September  10, 19871 

[FR  Doc  87-21799  Filed  »-21-«7:  8:45  am] 
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NASA  Advisory  Council;  Meeting 

agency:  National  Aeronautics  and 

Space  Administration. 
ACTION:  Notice  of  Meeting. 

SUMMARY:  In  accordance  with  the 
Federal  .Advisory  Committee  Act,  Pub. 
L.  92-463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council  (NAC). 
DATE  AND  TIME:  October  6, 1987,  9  a.m. 
to  4:30  p.m. 

ADDRESS:  National  Aeronautics  and 
Space  Administration,  Room  7002, 
Federal  Building  6,  400  Maryland 
Avenue  SW.,  Washington,  DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  .Nathaniel  B.  Cohen,  Code  F. 
National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546, 
202/453-8335. 

SUPPLEMENTARY  INFORMATION:  The 
N/\C  was  established  as  an 
interdisciplinary  group  to  advise  senior 
management  on  the  full  range  of 
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NASA's  programs,  policies,  and  plans. 
The  Council  is  chaired  by  Mr.  Daniel  J. 
Fink  and  is  composed  of  24  members. 
Standing  committees  containing 
additional  members  report  to  the 
Council  and  provide  advice  in  the 
substantive  areas  of  aeronautics,  life 
sciences,  space  applications,  space  and 
earth  science,  space  systems  and 
technology,  and  history,  as  they  relate  to 
NASA's  activities. 

Visitors  will  be  admitted  to  the 
meeting  room  up  to  its  seating  capacity, 
which  is  approximately  60  persons 
including  Council  members  and  other 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Type  of  Meeting:  Open.  ~ 

Aiienda: 

October  6.  1987. 

9  a.m. — Introductory  Remarks. 

9:15  a.m. — Review  of  Chairmen's 
Meeting. 

10;15  a.m. — Report  of  Task  Force  on 
International  Relations  in  Space. 

1  p.m. — National  Research  Council 
Report  on  Space  Station  Program:  NASA 
Response. 

2  p.m. — Status  Report:  'Ozone  Hole" 
Research. 

2:30  p.m. — New  Business. 
4:30  p.m. — .Adjourn. 

Richard  L.  Daniels, 

Advisory  Committee  Management  Officer. 

National  Aeronautics  and  Space 

Administration. 

September  16. 1987. 

|FR  Doc.  87-21800  Filed  9-21-87:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

(Docket  No.  50-2931 

Environmental  Assessment  and 
Finding  of  No  Significant  Impact; 
Boston  Edison  Co. 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  exemptions  from 
certain  requirements  of  10  CFR  Part  50, 
Appendix  R.  to  the  Boston  Edison 
Company  (BECo/licensee)  for  the 
Pilgrim  Nuclear  Power  Station  located  at 
the  licensee's  site  in  Plymouth  County. 
Massachusetts. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  grant 
exemptions  from  certain  requirements  of 
Appendix  R  of  10  CFR  Part  50. 
Specifically,  exemptions  were  requested 
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from  Section  llI.G.2.a  to  the  extent  that 
it  requires: 

(a)  Separation  of  redundant  trains  of 
residual  heat  removal  (RHR).  automatic 
depressurization  system  (ADS),  core 
spray  and  emergency  diesel  generator 
fuel  oil  transfer  pump  cables  located  in 
Fire  Zones  1.1..  1.6/1.8.  and  1.30A. 
respectively,  by  3-hour  fire  rated 
barriers. 

(b)  Structural  steel  in  the  torus 
compartment  forming  a  part  of  or 
supporting  the  fire  barrier  between 
redundant  trains  of  safe  shutdown 
components  in  Fire  Zone  1.30A  and  Fire 
Zones  1.9  and  1.10  to  be  protected  to 
provide  fire  resistance  equivalent  to  that 
required  of  the  barrier. 

(c)  Structural  steel  in  the  steam  tunnel 
forming  a  part  of  or  supporting  the  fire 
barrier  between  Fire  Zone  1.32  and  Fire 
Zones  1.11  and  1.12  to  be  protected  to 
provide  fire  resistance  equivalent  to  that 
required  of  the  barrier. 

Need  for  the  Proposed  Action 

To  meet  the  requirements  of 
Subsection  111.0.2  of  Appendix  R.  one 
train  of  cables  and  equipment  necessary 
to  achieve  and  maintain  safe  shutdown 
shall  be  maintained  free  of  fire  damage. 

Subsection  1II.G.3  of  .Appendix  R 
requires  that  for  areas  where  alternative 
or  dedicated  shutdown  capability  is 
provided,  fire  detection  and  a  fixed  fire 
suppression  system  shall  also  be 
installed  in  the  area,  room,  or  zone 
under  consideration. 

The  proposed  action  is  needed  to 
allow  the  licensee  to  complete  less 
costly  modifications,  including  rerouting 
of  power  cables  out  of  the  fire  zones  of 
concern,  and  to  employ  existing  fire 
protection  features.  This  will  provide  the 
level  of  fire  safety  which  is  equivalent  to 
that  achieved  by  compliance  with  the 
technical  requirements  of  Section  III.G 
of  Appendix  R. 

Environmental  Impacts  of  the  Proposed 

Action 

The  proposed  exemptions  would 
provide  an  equivalent  level  of  fire  safety 
such  that  there  is  no  increase  in  the  risk 
of  not  achieving  safe  shutdown  at  the 
Pilgrim  Station.  Consequently,  the 
probability  of  achieving  safe  shutdown 
has  not  been  decreased  and  the  post- 
accident  radiological  releases  would  not 
be  greater  than  previously  determined 
nor  do  the  proposed  exemptions 
otherwise  affect  radiological  plant 
effluents.  The  proposed  exemptions  do 
not  affect  plant  nonradiological  effluents 
and  will  have  no  other  environmental 
impact.  Therefore,  the  Commission 


concludes  that  there  are  no  significant 
radiological  or  nonradiological 
environmental  impacts  associated  with 
the  proposed  exemptions. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
exemptions,  other  alternatives  need  not 
be  evaluated.  The  principal  alternative 
to  the  exemptions  would  be  to  require 
rigid  compliance  with  the  Section  I11.G.2 
requirements.  Such  action  would  not 
enhance  the  protection  of  the 
environment  and  would  result  in 
unjustified  costs  for  the  licensee. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  considered  previously  in 
the  Final  Environmental  Statement 
related  to  the  operation  of  Pilgrim 
Nuclear  Power  Station. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
requests  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemptions. 
Based  upon  the  foregoing  environmental 
assessment,  the  NRC  staff  concludes 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
proposed  action,  see  the  licensee's 
letters  dated  November  16,  1983 
supplemented  on  December  27,  1984. 
July  28,  and  November  14.  1986,  and 
April  21  and  August  4. 1987.  These 
letters  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Street,  NW., 
Washington.  DC,  and  at  the  Plymouth 
Public  Library,  11  North  Street, 
Plymouth  County,  Massachusetts. 

Dated  at  Bethesda.  Maryland  this  16th  day 
of  September  1987. 

For  the  Nuclear  Regulatory  Commission. 
\  iclor  Nerses, 

.■\cimg  Director.  Project  Directorate  1-3. 
Division  of  Reactor  Regulations  l/ll. 
[FR  Doc  8--21834  Filed  9-21-87:  8;45  am| 
BIU.ING  CODE  7590-01-11 

Meeting;  Advisory  Committee  on 
Reactor  Safeguards.  Subcommittee  on 
Safety  Philosophy.  Tectinology.  and 
Criteria 

The  ACRS  Subcommittee  on  Safety 
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Philosophy.  Technology,  and  criteria 
will  hold  a  meeting  on  October  7.  1987. 
Room  1047.  1717  H  Street  NVV.. 
VV.ishington,  DC. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday.  October  7.  1987 — 6:00 
p.m.  until  the  conclusion  of  business 

The  Subcommittee  will  meet  with  the 
\RC  Staff  and  discuss  their  plans  for 
ini;.orporiiting  the  ACRS 
rtToniniendations  on  Safety  Goal  Policy 
implementation  into  the  Policy 
implementation  plan. 

Oral  statements  m  ly  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Comn>iltt!e,  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consult.ints.  and  Staff.  Persons  desiring 
to  m:)ke  ordl  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initidl  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  nold  discussions 
with  representatives  of  the  NRC  staff,  its 
consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member.  Dr. 
Richard  Savio  (telephone  202/634-3267) 
between  8:15  a.m.  and  5:00  p.m.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  which  may 
have  occurred. 

D;ilf:  September  16.  1987. 
Morton  VV.  Libarkin, 

Assistuni  Executive  Director  for  Project 

Review  Activities. 

ira  Doc.  87-21841  Filed  9-21-87;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

ENVIRONMENTAL  PROTECTION 
AGENCY 

iFRL-3264-9] 

Conceptual  Design  Approach  for 
Commercial  Mixed  Low-Level 
Radioactive  and  Hazardous  Waste 
Disposal  Facilities 

agency:  Nuclear  Regulatory 

Commission/Environmental  Protection 

Agency. 

ACTION:  Notice  of  availability  of  a  joint 

guidance  document. 

summary:  The  Nuclear  Regulatory 

Commission  (N'RCl  and  the 
Environmental  Protection  Agency  (EPA) 
are  announcing  the  availability  of  a  joint 
guidance  document  which  provides  a 
conceptual  design  approach  for 
commercial  mixed  low-level  radioactive 
and  hazardous  waste.  (Mixed  LLW) 
disposal  facilities.  The  guidance  has 
been  jointly  developed  by  NRC  and  EPA 
to  demonstrate  that  their  dual  regulatory 
requirements  for  land  disposal  of 
commercial  low-level  mixed  waste  can 
be  successfully  integrated.  The  guidance 
is  intended  to  assist  States  and  compact 
regions  in  their  efforts  to  design  Mixed 
LLW  land  disposal  units,  and  to  assist 
existing  commercial  low-level 
radioactive  waste  disposal  site 
operators  as  they  expand  facilities  to 
accommodate  Mixed  LLW.  Both 
agencies  reiterate  that  the  guidance 
conceptually  depicts  a  single  design 
approach  that  integrates  the 
requirements  of  both  agencies.  The  EPA 
and  NRC  acknowledge,  however,  that 
alternate  designs,  or  variations  of  the 
proposed  design  approach,  may  be 
acceptable  under  the  requirements  of 
both  agencies  and  provide  a  comparable 
level  of  environmental  protection.  The 
conceptual  design  reflects  the  EPA  and 
NRC  regulations  in  existence  on  August 
1, 1987. 

DATES:  The  guidance  was  jointly 
endorsed  by  the  Director,  Office  of 
Nuclear  Material  Safety  Jind  Safeguards, 
NRC  and  the  Assistant  Administrator, 
Office  of  Solid  Waste  and  Emergency 
Response.  EPA. 

addresses:  Copies  of  the  guidance 
document  may  be  obtained  free  of 
charge  from  NRC  upon  written  request 
to  the  Docket  Control  Center,  Division  of 
High  Level  Waste  Management,  U.S. 
Nuclear  Regulatory  Commission,  Mail 
Stop  623-SS,  Washington,  DC  20555, 
telephone  (301)  427-4226.  Copies  are 
available  for  inspection  and  copying  for 
a  fee  in  the  NRC  Public  Docum.ent 
Room,  1717  H  Street  NW..  Washington, 
DC  20555.  It  may  also  be  obtained  free 


of  charge  from  EP.A  by  calling  the  RCRA 
Hotline  telephone  (BOO)  424-9346,  or  in 
Washington.  DC.  by  calling  382-3(M0.  In 
addition,  this  document  is  available  for 
viewing  in  the  EPA  RCRA  Docket  in 
Room  LG-100.  U.S.  Environmental 
Protection  Agency.  401  M  Street  SW., 
Washington.  DC  20460.  The  docket  is 
open  from  9:00  a.m.  to  4:00  p.m.  Monday 
through  Friday,  except  Federal  holidays. 
The  public  must  make  an  appointment 
to  review  docket  materials.  Call  (202) 
475-9327  for  appointments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Sher  Bahadur,  Division  of  Low-Level 
Waste  Management  and 
Decommissioning,  U.S.  .Nuclear 
Regulatory  Commission.  Mail  Stop  62.3- 
SS.  Washington.  DC  20555,  or  Mr. 
Kenneth  Skahn.  Waste  Management 
Division.  Environmental  Protection 
Agency.  Mail  Code  WH-565.  401  M 
Street  SW..  Washington.  DC  20450. 

SUPPLEMENTARY  INFORMATiON:  This 

announcement  notices  availability  of  the 
Joint  NRC-EPA  Guidance  on  a 
Conceptual  Design  Approach  for 
Commercial  .Mixed  Low-Level 
Radioactive  and  Hazardous  Waste 
Disposal  Facilities. 
For  the  Environmental  Protection  Agency. 

J.  Winston  Porter, 

Assistant  .■\dministrator.  Office  of  Solid 
Waste  and  Emergency  Response. 

August  7. 1987. 

For  the  .Nuclear  Regulatory  Commission. 

Hugh  L  Thompson,  Jr.. 

Director.  Office  of  Nuclear  Materials  Safety 

and  Safeguards. 

August  28, 1987. 

(FR  Doc.  87-21807  Filed  9-21-87;  8.45  am] 

BILLING  CODE  6560-»>-M 

PRESIDENTIAL  COMMISSION  ON  THE 
HUMAN  IMMUNODEFICIENCY  VIRUS 
EPIDEMIC 

Meeting 

Notice  is  hereby  given,  pursuant  to 
Public  Law  92-463,  that  the  Presidential 
Commission  on  the  Human 
Immunodeficiency  V'iius  Epidemic  will 
hold  a  meeting  on  Wednesday, 
September  30, 1987,  from  2:00  p.m.  to 
5:00  p.m.  The  meeting  will  be  held  in 
Room  106,  Dirksen  Senate  Office 
Building,  Washington.  DC  20510. 

The  purpose  of  the  meeting  is  to 
exchange  views  with  appropriate 
members  of  the  Senate  and  House  of 
Representatives  on  the  human 
immunodeficiency  virus  epidemic. 

Because  of  the  need  to  obtain  the 
views  of  the  Members  of  Congress  as 
soon  as  possible  and  because  of  the 
early  deadlines  for  the  reports  required 


UM  I 
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of  the  Commission,  this  notice  is  being 

provided  at  the  earliest  possible  time. 

Records  shall  be  kept  of  all 
Commission  proceedings  and  shall  be 
available  for  public  inspection  at  655 
15th  Street.  NW..  Suite  901.  Washington. 
DC  2CXX)5. 
Uiiliam  J.  Walsh,  III, 
Executive Secrelary.  Presidential 
Commission  on  the  Human  Immunodeficiency 
Virus  Epidemic. 

|FR  Doc  8--219r)9  Filed  9-21 -B7:  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[File  No.  1-0401] 

Issuer  Delisting;  Application  To 
Withdraw  From  Listing  and 
Registration;  Anchor  Hocking 
Corporation  (8  >%  Sinking  Fund 
Debentures,  Due  July  1,  2006) 

September  16, 1987. 

Anchor  Hocking  Corporation 
("Company"),  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  pursuant  to  section  12(d)  of 
the  Securities  pAchange  Act  of  1934 
("Act")  and  Rule  12d2-2(dJ  promulgated 
there  under,  to  withdraw  its  8%% 
Sinking  Fund  Debentures,  due  [uly  1. 
2006.  from  listing  and  registration  on  the 
New  York  Stock  Exchange.  Inc. 
("NYSE"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

The  indenture  dated  as  of  July  1, 1976, 
between  the  Company  and  Morgan 
Guaranty  Trust  Company  of  New  York, 
as  trustee,  governs  the  Debentures  the 
Company  seeks  to  deregister  and  delist. 
The  authorized  principal  amount  of 
S45. 000.000  was  issued  as  of  July  1,  1976 
and  bears  interest  at  an  annual  rate  of 
8%%,  payable  January  1  and  July  1  of 
each  year.  The  Debentures  are  entitled 
to  a  sinking  fund,  which  commenced 
July  1, 1987,  in  the  amount  of  52,150,000 
each  year.  The  Company  has  the  ability 
to  double  its  sinking  fund  deposit  each 
year,  and  also  can  credit  Debentures 
otherwise  acquired  against  its  sinking 
fund  obligations.  Sinking  fund 
redemptions  are  at  par  plus  accrued 
interest.  The  Debentures  m.gy  be 
redeemed  by  the  Company  at  any  time, 
but  at  a  premium.  The  premium  is 
currently  104.4%  At  present, 
approximately  815,120,000  principal 
amount  of  Debentures  are  outstanding 
and  the  Debentures  are  held  by 
approximately  forty-seven  holders. 


On  July  2, 1987,  in  accordance  with  an 

Agreement  and  Plan  of  Reorganization 
dated  as  of  February  24,  1987.  by  and 
among  Newell  Co.  (formerly  known  as 
New  Newell  Co..  ("Newell")).  Newell 
Operating  Companv  (formerly  known  as 
Newell  Co.,  ("Old  Newell"))  and  the 
Company,  the  Company  became  an 
indirectly  wholly-owned  subsidiary  of 
Newell  (the  "Combination").  At  the  time 
the  Combination  was  consummated,  a 
wholly-owned  subsidiary  of  Newell 
merged  into  the  Company,  the  name  of 
Newell  was  changed  to  "Newell  Co.," 
and  the  name  of  Old  Newell  was 
changed  to  "Newell  Operating 
Company." 

In  the  Combination,  each  share  of 
common  stock,  $1.00  Par  Value,  of  the 
Company  was  converted  into  either  (i) 
one  share  of  S2.08  convertible  preferred 
stock,  $1.00  par  value,  of  Newell 
("Convertible  Preferred  Stock")  or  (ii) 
the  right  to  receive  S16.00  in  cash  and 
316.00  principal  amount  of  a  new  issue 
of  10.5%  Senior  Subordinated 
Debentures  due  1999  of  Newell  ("Newell 
Debentures ').  Newell  issued  4.267,533 
shares  of  Convertible  Preferred  Stock, 
$77,294,400  principal  amount  of  Newell 
Debentures  and  delivered  $77,357,632  in 
cash  in  connection  with  the 
Combination. 

Immediately  following  consummation 
of  the  Combination,  the  Company's 
common  stock  and  preference  share 
purchase  rights  were  delisted  and 
subsequently  the  Company  filed 
certification/notices  on  Form  15  with 
respect  to  both  securities.  In  addition,  a 
Form  15  was  filed  with  respect  to  the 
Company's  5'/8%  Sinking  Fund 
Debentures,  due  April  13, 1991,  which 
were  not  registered  under  section  12  of 
the  Act.  As  a  result,  the  Debentures  are 
the  only  securities  of  the  Company 
registered  under  the  Act.  But  for  the 
listing  on  the  NYSE  of  the  Debentures, 
the  Company  would  not  be  subject  to 
the  reporting  requirements  of  section 
13(a)  or  15(d)  of  the  Act.  The  Company, 
therefore,  has  filed  this  application  to 
withdraw  the  Debentures  from  listing 
and  registration. 

Any  interested  person  may,  on  or 
before  October  17, 1987,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  Washington,  DC 
20549,  facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
Exchange  and  what  terms,  if  any,  should 
be  improved  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 


Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonalhan  G.  Katz. 
Secretory. 
jFR  Doc.  87-21785  Filed  9-21-87:  8:45  am) 

BILLING  CODE  8010-01-W 


Office  of  the  United  States  Trade 
Representative 

Trade  Policy  Staff  Committee  (TPSC); 
Review  and  Solicitation  of  Public 
Comment;  Proposed  Modification  of 
List  of  Articles  Eligible  for  Duty-Free 
Treatment  Under  U.S.  Generalized 
System  of  Preferences  (GSP)  To 
Remove  Leatlier  Cut  Soles;  Expedited 
Review 

i.  Initiation  of  Expedited  Review 

T.'ie  purpose  uf  this  notice  is  to 
announce  that  the  TPSC  has  granted  a 
request  from  Howes  Leather  Company. 
Inc.  to  conduct  the  review  of  case 
numbers  87-70  and  87-HS-69  on  an 
expedited  basis. 

In  light  of  the  TPSCs  decision  to 
expedite  its  review  of  the  subject  cases, 
the  public  hearing  and  comment  period 
specified  in  (52  FR  28896)  will  not  apply 
to  these  cases.  A  separate  public 
hearing  will  be  held  and  comments  will 
be  accepted  on  these  cases  as  described 
below. 

II.  Public  Hearing  and  Comment  Period 

The  GSP  subcommittee  of  the  TPSC 
invites  submissions  in  support  of  or  in 
opposition  to  the  cases  that  are  the 
subject  of  this  notice.  All  such 
sxibniissions  should  conform  to  15  CFR 
Part  2007,  particularly  §§2007.0. 
2007.1(a)(1).  2007.1(a)(2),  and 
2007.1(a)(3). 

A  hearing  will  be  held  on  October  16 
beginning  at  10:00  a.m.  in  room  403,  600 
17th  Street.  NW..  Washington,  DC 
provided  that  requests  to  testify  are 
received  as  specified  below.  The  hearing 
will  be  open  to  the  public  and  the 
transcript  will  be  made  available  for 
public  inspection  or  purchase  from  the 
reporting  company. 

Requests  to  present  oral  testimony  in 
connection  with  public  hearings  should 
be  accompanied  by  20  copies,  in  English, 
of  all  written  briefs  or  statements  and 
should  be  received  by  the  Chairman  of 
the  GSP  Subcommittee  no  later  than  the 
close  of  business  Friday,  October  9.  Oral 
testimony  before  the  GSP  Subcommittee 
will  be  limited  to  five  minute 
presentations  that  summarize  or 
supplement  information  contained  in 
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briefs  or  statements  submitted  for  the 
record.  Post-hearing  briefs  or  statements 
will  be  accepted  if  submitted  in  twenty 
copies,  in  English,  no  later  than  close  of 
business  Friday.  October  30.  Rebuttal 
briefs  should  be  submitted  in  twenty 
copies,  in  English,  by  close  of  business 
Friday,  November  13. 

Parties  not  wishing  to  appear  may 
submit  written  briefs  or  statements  in 
twenty  copies,  in  English,  in  connection 
with  articles  or  countries  under 
consideration  in  the  public  hearings, 
provided  that  such  submissions  are  filed 
by  Friday,  October  30  and  conform  with 
the  regulations  cited  above. 

Ail  submissions  should  be  submitted 
in  20  copies,  in  English,  to  the  chairman 
of  the  GSP  Subcommittee  of  the  Trade 
Policy  Staff  Committee,  600  17th  Street, 
NW.,"Room  517,  Washington,  DC  20506, 
Information  submitted  in  connection 
with  the  hearings  will  be  subject  to 
public  inspection  by  appointment  with 
the  staff  of  the  GSP  Information  Center, 
except  for  information  granted 
"business  confidential"  status  pursuant 
to  13  CFR  2003.6  and  15  CFR  200(5,10, 
Briefs  or  statements  must  be  submitted 
in  twenty  copies  in  English.  If  the 
document  contains  business  confidential 
information,  20  copies  of  a 
nonconfidential  version  of  the 
submission  along  with  12  copies  of  the 
confidential  version  must  be  submitted. 
In  addition,  the  document  containing 
i:onfidential  information  should  be 
clearly  marked  "confidential"  at  the  top 
and  bottom  of  each  and  every  page  of 
the  document.  The  version  that  does  not 
contain  business  confidential 
information  (the  public  version)  should 
also  be  clearly  marked  at  the  top  and 
bottom  of  each  and  every  page  (either 
"public  version"  or  "noncunndential"). 

All  communications  with  regard  to 
this  rifview  should  be  addressed  to  the 
GSP  Subcommittee,  Office  of  the  U.S. 
Trade  Representative.  600  17th  Street. 
\W..  Room  517,  Washington,  DC  20,506, 
Questions  may  be  directed  to  the  GSP 
Information  Center  at  (202)  395-6971. 
Donald  M.  Phillips, 

('/?(,■  ,T,7,'i;;;,  Truilf  Policy  Staff  Committee. 
IKR  Due.  87-21874  Filed  9-21-87;  8:45  am) 

BILLING  CODE  3190-01-M 


OFFICE  OF  UNITED  STATES  TRADE 
REPRESENTATIVE 

Advisory  Committee  for  Trade 
Negotiations  Investment  Polity 
Advisory  Committee;  Meetings  and 
Determination  of  Closing  of  Meetings 

Tht'  meetings  of  the  Advisory 
Committee  for  Trade  Negotiations  to  be 
held  Wednesday,  September  30. 1987, 


from  1:30  p.m.  to  4:00  p.m.;  the 
Investment  Policy  Advisory  Committee 
to  be  held  Wednesday,  October  14, 1987, 
from  9:30  a.m.  to  12:00  noon  in 
Washington,  DC,  will  include  the 
development,  review  and  discussion  of 
current  issues  which  influence  the  trade 
policy  of  the  United  States.  Pursuant  to 
section  2155(f)(2)  of  Title  19  of  the 
United  States  Code,  I  have  determined 
that  these  meetings  will  be  concerned 
with  matters  the  disclosure  of  which 
would  seriously  compromise  the 
Government's  negotiating  objectives  or 
bargaining  positions. 

Inquiries  may  be  directed  to  Barbara 
W,  North,  Director,  Office  of  Private 
Sector  Liaison,  Office  of  the  United 
States  Trade  Representative,  Executive 
Office  of  the  President,  Washington,  DC 
20506. 

Michale  B.  Smith, 

Acting  United  States  Trade  Representative. 
(FR  Doc.  87-21771  Filed  9-21-87:  8:45  am) 

BILLING  CODE  3190-01-%! 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement; 
Boise  County,  ID 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
rloti^e  to  advise  the  public  that  a 
supplemental  environmental  impact 
statement  will  be  prepared  for  a 
proposed  highway  project  in  Boise 
County.  Idaho. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Allan  |.  Stockman,  Location/ 
Environmental  Engineer,  Environmental 
Planning  Branch,  Western  Direct 
Federal  Division,  Federal  Highway 
Administration,  610  East  Fifth  Street, 
Vancouver.  Washington  98661-3893, 
telephone  206-696-7751 
SUPPLEMENTARY  INFORMATION:  The 
FHWA.  in  cooperation  with  the  Forest 
Service;  Idaho  Transportation 
Department.  Division  of  Highways;  and 
Boise  County  will  prepare  a  supplement 
to  the  Final  Environmental  Impact 
Statement  (FEIS)  approved  on  January 
16, 1984.  for  Idaho  Forest  Highway 
Route  24,  the  Banks-Lowman  Highway, 
between  Sweet  Creek  (.Milepost  17)  and 
Lowman  (Milepost  33.6).  Since  1984,  a 
number  of  important  conditions  have 
changed  in  the  study  area  as  described 
in  P'HWA's  June  10, 1987  re-evaluation 
of  the  FEIS.  Consequently,  a 
supplementail  environmental  impact 
statement  (^IS)  is  required  to 


investigate  these  changed  conditions 
and  the  selected  improvement 
alternative,  especially  for  a  5  mile  long 
section  of  highway  between  Sweet 
Creek  and  Little  Gallagher  Creek. 

The  currently  selected  improvement 
alternative  provides  for  the 
reconstruction  of  16.6  miles  of  the 
Banks-Lowman  Highway  including  the 
relocation  of  a  5  mile  segment  between 
Sweet  Creek  and  Little  Gallagher  Creek 
to  the  south  shore  of  the  South  Fork 
Payette  River.  The  SEIS  will  re-assess 
the  existing  conditions  and  impacts  of 
all  alternatives,  especially  the  north 
shore  alternatives,  to  determine  if  the 
currently  approved  location  is  still 
appropriate. 

Announcements  of  the  proposed  SEIS 
preparation  are  being  sent  to 
appropriate  Federal,  state  and  local 
agencies;  private  organizations;  and 
citizens  who  have  previously  expressed 
interest  in  the  proposal.  Public  Notices 
are  also  being  sent  to  newspapers 
having  general  circulation  in  the  study 
area.  Any  public  meeting  or  gatherings 
used  to  obtain  additional  public  input 
will  be  announced  at  a  later  date. 

To  ensure  that  the  full  range  of  issues 
and  existing  conditions  related  to  this 
proposed  action  are  addressed  and  all 
significant  issues  identified,  comments 
and  suggestions  are  invited  from  all 
interested  parties.  Comments  or 
questions  concerning  this  proposed 
action  and  the  St!IS  should  be  directed 
to  the  FHWA  at  the  address  provided 
above 

"Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205, 
Highway  Research,  Planning,  and 
Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  of  Federal  programs  and 
activities  apply  to  this  program." 

Issued  on:  September  10,  1987. 
lames  N.  Hall, 

Division  Engineer.  Vancouver.  Washington. 
(FR  Doc.  87-21780  Filed  9-21-87;  8:45  am| 
BILUNG  CODE  4910-22-4* 


Urban  Mass  Transportation 
Administration    | 

UMTA  Section  3  and  9  Grant 
Obligations 

AGENCY:  Urban  Mass  Transportation 
Administration  (UMTA),  DOT. 
ACTION:  Notice. 

summary:  Pub.  L.  99-500  signed  into  law 
by  President  Reagan  on  October  18, 
1986,  contained  a  provision  requiring  the 
Urban  Mass  Transportation 
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Administration  to  publish  an 
announcement  in  the  Federal  Register 
each  time  a  grant  is  ohligdted  pursuant 
to  sections  3  and  9  of  the  urban  Mass 
Transportation  Act  of  1964,  as  amended. 
The  statute  requires  that  the 
announcement  include  the  grant 
number,  the  grant  amount,  and  the 
transit  property  receiving  each  grant. 
This  notice  provides  the  information  as 
required  by  statute. 


FOR  FURTHER  INFORMATION  CONTACT: 

Edward  R.  Fleischman,  Chief.  Resource 
Management  Division.  (202)  36&-2053, 
400  Seventh  Street  SW.,  Washington, 
DC  20590. 

SUPPLEMENTARY  INFORMATION:  The 

section  3  p'   i;-,-:-   v.  .-  t  -•,,:  .;shed  by 
the  Urban  Mass  Transportation  Act  of 
1964  to  provide  capital  assistance  to 
eligible  recipients  in  urban  areas. 


Funding  for  this  program  is  distributed 
on  a  discretionary  basis.  The  section  9 
formula  program  was  established  by  the 
Surface  Transportation  Assistance  Act 
of  1982.  Funds  appropriated  to  this 
pregram  are  allocated  on  a  formula 
basis  to  provide  capital  and  operating 
assistance  in  urbanized  areas.  Pursuant 
to  Pub.  L.  99-500,  UMTA  reports  the 
following  grant  information. 


Section  3  Grants 


Transit  property 


Grant  No. 


Grant  amount 


Date 
Obligated 


Metropolitan  Atlanta  Rapid  Transit  Authority,  Atlanta,  GA 
Metropolitan  Atlanta  Rapid  Transit  Auttionty,  Atlanta,  GA 
Section  9  Grants;  None 


GA-03-0023-10 
GA-03-0029-01 


$45,000,000 
S6.098.900 


8/20/87 
8/20/87 


Issued  on:  September  15, 1987. 
Alfred  A,  DelliBovi, 

Deputy  Administrator. 

|FR  Doc,  87-21766  Filed  9-21-87;  8:45  am] 

BILLING  CODE  4910-57-M 


VETERANS  ADMINISTRATION 

Advisory  Com.-rcttee  on  Former 
Prisoners  of  War;  Renewal 

This  gives  notice  under  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463)  of  October  6. 1972,  that  the 
Advisory  Committee  on  Former 
Prisoners  of  War  has  been  renewed  for 


a  two  year  period  beginning  September 
9. 1987.  through  September  9, 1989. 

Dated;  September  10, 1987. 
By  direction  of  the  Administrator. 
Rosa  Marie  Fontanez, 

Committee  Management  Officer. 

[FR  Doc.  87-21814  Filed  9-21-87;  8:45  amj 
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Sunshine  Act  Meetings 
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Tuesday,  September  22,  1987 


This   section   of   the    FEDERAL   REGiSTER 
contains   notices   of   meetings   puDiisned 
under   the   ■'Government   in   the   Sunshine 
Act'    (Pub     L    94-409)    5   U  3  C    552b(e)(3). 


FEDERAL  COMMUNICATIONS  COMMISSION 

September  15. 1987. 

The  Federal  Communications 
Commission  will  consider  an  additional 
item  on  the  subject  listed  below  at  the 
Open  Meeting  scheduled  for  9:30  a.m.. 
Thursday,  September  17.  1987  at  1919  M 
Street.  NW.,  Washingtoh,  DC. 

.\^enda.  Item  No.,  and  Subject 

Mass  Media — 3 — Title:  Application  for 
transfer  of  control  of  WBC  Broadcasting 
Corp..  license  of  television  station 
VVTVI(TV).  Miami.  Florida.  Summary:  The 
Commission  will  consider  the  above 
captioned  application,  as  well  as  a  petition 
and  request  to  deny  that  application. 

The  prompt  and  orderly  conduct  of 
Commission  business  requires  that  less 
than  7  days  notice  be  given 
consideration  of  this  additional  item. 

Action  by  the  Commission.  September 
1.5.  1987.  Commissioners  Patrick. 
Chairman;  Quello,  Dawson  and  Dennis 
voting  to  consider  this  item. 

Additional  information  concerning 
this  item  may  be  obtained  from  Sarah 
Lawrence,  ¥CC  Office  of  Congressional 
and  Public  Affairs,  telephone  number 
(202)  632-5050. 

Issued:  September  15.  1987. 
Federal  Communications  Commission. 
William  1  Tricarico, 
5c  ..,>;„;_. 
|FR  Doc.  87-21866  Filed  9-18-87;  11:01  am] 

BILLING  CODE  6712-01-M 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Pursucint  to  the  provisions  of 
subsection  (ej(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)), 
notice  is  hereby  given  that  at  its  closed 
meeting  held  at  2:30  p.m.  on  Tuesday, 
September  15.  1987,  the  Corporation's 
Board  of  Directors  determined,  on 
motion  of  Chairman  L.  William 
Seidman,  seconded  by  Director  C.C. 
Hope.  Jr.  (Appointive),  concurred  in  by 
Director  Robert  L.  Clark  (Comptroller  of 
the  Currency),  that  Corporation  business 
required  the  addition  to  the  agenda  for 
conside:'ation  at  the  meeting,  on  less 
than  seven  days'  notice  to  the  public,  of: 
|1)  A  recommendation  regarding  the 
Corporation's  assistance  agreement  with 


an  insured  bank,  and  (2)  requests  for 
financial  assistance  pursuant  to  section 
13(c)  of  the  Federal  Deposit  Insurance 
Act, 

The  Board  further  determined,  by  the 
same  majority  vote,  that  no  earlier 
notice  of  the  changes  in  the  subject 
matter  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(4),  (c)(6),  (c)(8), 
(c)(9)(A)(ii),  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(4),  (c)(6),  (c)(8), 
(c)(9)(A)(ii).  and  {c)(9)(B)). 

Dated:  September  16, 1987. 
Federal  Deposit  Insurance  Corporation. 
Margaret  M.  Olsen, 
Deputy  Executive  Secretary. 
[FR  Doc.  87-21907  Filed  9-18-87;  12:37  pmj 
BILLING  CODE  6714-01-U 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GO'VERNORS. 

TIME  AND  DATE:  11:00  a.m.,  Monday, 

September  28, 1987, 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

NW..  Washington,  DC  20551, 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposed  purchase  of  check  processing 
equipment  wiftiin  the  Federal  Reserve 
System. 

2.  Proposed  relocation  of  check  operations 
at  a  Federal  Reserve  Bank. 

3.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  Systein  employees. 

4.  Any  item^  carried  forward  from  a 
previously  anxiounced  meeting. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  .Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Date:  September  18, 1987, 
)ames  McAfee, 

Associate  Secretary  of  the  Board. 

|FR  Doc.  87-21926  Filed  9-18-87;  3:37  pmj 

BILLING  CODE  6210-01-M 


NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  September  21,  28, 
October  5,  and  12. 1987. 

PLACE:  Commissioners'  Conference 
Room,  1717  H  Street,  NW.,  Washington, 
DC, 

STATUS:  Open  and  Closed. 
MATTERS  TO  BE  CONSIDERED: 

Week  of  September  21 

Wednesday.  September  23 

2:00  p.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting) 

a.  Request  for  Hearing  by  Atlas 

Corporation  on  Denial  of  Its  Application 
to  Renew  Its  Source  Materials  License 

Week  of  September  28 — Tentative 

Thursday,  October  1 

10:00  a.m.  | 

Discussion  of  Pending  Investigations 
(Closed— Ex.  5  &  7) 
2:00  p.m. 
Briefing  on  Techrtical  Specifications 
Improvement  Ptoject  (Public  Meeting) 
3:30  p.m.  1 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  October  5 — Tentative 

Tuesday.  October  d^ 

2:00  p.m. 
Briefing  on  Transportation  and  the  Modal 
Study  (Public  Meeting] 

Thursday.  Octobers 

2:30  p.m.  | 

Discussion  of  Management-Organization 
and  Internal  Personnel  Matters  (Closed- 
Ex.  2  &  6) 
4:00  p.m. 

Affirmation/Disdission  and  Vote  (Public 
Meeting!  (if  needed) 

Week  of  October  12 — Tentative 

Tuesday.  October  ^ 

2:00  p.m. 
Briefing  on  the  Federally  Funded  Research 
Development  Center  (FFRDC)  (Public 
Meeting) 

Friday.  October  16\ 

10:00  a.m. 
Briefing  on  Status  of  Rancho  Seco  (Public 
Meeting)  | 

11:30  a.m.  | 

Affirmation/Discussion  and  Vote  (Public 
MRetingl  (if  needed) 

ADDITIONAL  INFORMATION: 

Affirmation  of  "Imports  of  South 
African-Origin  Uranium"  and  "Deferred 
Plant  Policy  Statement"  (Public  Meeting) 
was  held  on  September  17. 
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Nuie  — Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requirine  any  Commission  vole  on  this  H^te 

■^O  VERIFY  THE  STATUS  OF  MEETINGS 

CALX  (RECORDIKG)  (JO.']  634-14^)8, 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Rob*-!  M   O  .-■jr(202) 

b34-1410 

Robert  B.  McOsker, 

Office  of  the  Secretary. 

September  17, 1987. 

[FR  Doc,  87-21927  Filfd  9-18-87;  3:41  pm] 

B-LUNG  CODE   7690-Ot-M 


SECURITIES  AND  EXCHANGE  COMMISSION 

\\j!ic;e  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409.  that  the 


Securities  and  Exchange  Commission 
Vkfill  hold  the  following  meeting  during 
the  week  of  September  21, 1987: 

A  closed  meeting  will  be  held  on 
Tuesday,  September  22, 1987,  at  2:30 
p.m. 

The  Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  of  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  are  responsible  for 
the  calendared  matters  may  also  be 
present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b(c)(4),  (8),  (9)(A)  and  (10)  and  17 
CFR  200.402(a)(4),  (8),  (9)(i)  and  (10). 
permit  consideration  of  the  scheduled 
matters  at  a  closed  meeting. 

Commissioner  Grundfest,  as  duty 
officer,  voted  to  consider  the  items  listed 
for  the  closed  meeting  in  closed  session. 


The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday. 
September  22. 1987.  at  2:30  p.m..  will  be: 

Settlement  of  administrative  proceedings  of 
an  enforcement  nature. 

Institution  of  injunctive  actions. 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Settlement  of  injunctive  actions. 

Report  of  investigation. 

Opinions. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Patrick 
Daugherty  at  (202)  272-3077. 
lonathan  G.  Katz, 
Secretary. 
September  16, 1987. 

|FR  Doc.  87-21903  Filed  9-18-87;  12:10  pm) 
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DEPARTME^r^  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

Intent  To  Contract  for  Sanitation 
Inspection  of  Cruise  Ships 

Carrri  'ion 

In  notice  document  87-19014  beginning 
iwi  prfge  31448  in  the  issue  of  Thursday. 
Auf^usi  20.  1987,  mrike  the  following 
correction; 

On  pciae  31448.  m  the  first  colurr.n,  the 
words  "Cooperative  Agreement:"  should 
not  have  iipppdred  in  the  subject 
heading, 

BILUNa  coot  15CS-01-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Aaministration 

21  CFR  Part  341 

[Docket  No  76N-052T! 

Cold,  Cough.  Allergy,  Bronchodilator, 
and  Antiasthmatic  Drug  Products  for 
Over-the-Counter  Human  Use:  Final 
Monograph  for  OTC  Antitussive  Drug 
Products 

Correction  j 

In  rule  document  87-18144  beginning 
on  page  30O42  in  the  issue  of 
Wednesday,  August  12, 1987,  make  the 
following  correction: 

§341,74     {Corrected] 

On  p„ge  3(X)56.  in  §  341.74(c)(2),  in  the 
first  column,  in  the  sixth  hne,  insert  "or" 

after  "asthma.". 

BILLING  C0O€  1S05-01-D 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admir><stration 

21  CFR  Parts  201,  310,  341,  and  369 

{Docket  No.  76^4-052Hi 

Cold,  Cough,  Allergy,  Bronchodilator, 
and  Antiasthmatic  Drug  Products  for 
Over-the-Counter  Human  Use; 
Tentative  Rnal  MorK>graph  for  OTC 
Antihistamine  Drug  Products 

Correction 

In  proposed  rule  document  87-19062 
beginning  on  page  31892  in  the  issue  of 


Monday,  August  24.  1987.  make  the 
following  coirections: 

1.  The  word  "chlorcyclizine"  was 
misspelled  in  the  following  places: 

a.  On  page  31892.  in  the  third  column, 
in  the  first  complete  paragraph,  in  the 
second  line, 

b.  On  the  same  page,  in  the  third 
column,  in  the  third  complete  paragraph, 
in  the  7th  and  10th  lines, 

c.  On  page  31911,  in  the  second 
column,  in  paragraph  3,  in  the  17th  line 

2.  On  page  31895,  in  the  second 
column,  in  the  13th  line  from  the 
bottom, "dicyclomine"  was  mispelled, 

3.  On  page  31904,  in  the  first  column, 
in  the  second  line,  "dontaining"  should 
read  "containing". 

4  On  page  31906,  in  the  first  column, 
in  paragraph  37,  in  the  third  line, 
"Dicyclomine"  was  misspelled. 

BILLING  coot  1505-01-0 


VETERANS  ADMINISTRATION 
38  CFR  Part  4     | 

Evaluations  of  Diplopia  (Double  Vision) 

CorrectioT}  ' 

in  proposed  rule  document  87-19602 
beginning  on  page  32318  in  the  issue  of 
Thursday,  .August  27, 1987,  make  the 

fiillowmg  correction: 

§  4.84a    [Corrected] 

On  page  32321,  in  the  first  column,  in 
§  4.84a,  in  the  table,  in  the  right  hand 
column,  m  the  second  line,  "5/200" 
should  read  "15/200", 
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Department  of  Defense 

General  Services 
Administration 

National  Aeronautics  and 
Space  Administration 

48  CFR  Parts  1,  15,  30,  31,  and  52 

Federal  Acquisition  Regulation; 
Incorporation  of  Cost  Accounting 
Standards;  Final  Rule 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1,  15,  30,  31,  and  52 
(Federal  Acquisition  Circular  84-301 

Federal  Acquisitton  Regulation; 
incorporation  of  Cost  Accounting 
Standards 

AGENCIES:  Dt  pdrtment  of  Defense 
(DoD).  Generdl  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (.NASA). 
ACTION:  Final  rule. 

SUMMARY:  Federal  Acquisition  Circular 
(FAC)  84-30  amends  the  Federal 
Acquisition  Regulation  (FAR)  to 
incorporate  the  Cost  Accounting 
Standards  (CAS)  and  certain  niles  and 
re;5uldlions  promulgated  by  the  Cost 
Accounting  Standards  Board  (CASE). 
EFFECTIVE  DATE:  Scptem.ber  3n.  198:" 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  A.  Wd'hs.  FAR  Secretariat. 
Room  4041,  CS  Building.  Washington, 
DC  20405,  Telephone  (202)  523-4755. 

SUPPLEMENTARY  INFORMATION: 

A.  Paperwork  Reduction  Act 

FAC 8-1-30.  The  revisions  to  FAR  Parts 
1. 15.  30,  31.  and  52  do  not  change  or 
otherwise  affect  information  collection 
requirements  by  Federal  Agencies  from 
offerors,  contractors,  or  members  of  the 
public  because  the  rules  previously 
existed  as  CAS  Board  Standards  and 
Rules  and  Regulations.  A  paperw^ork 
burden  estimate  was  prepared  pursuant 
to  44  U.S.C.  3501.  et  seq.  and  submitted 
to  0MB.  Notice  of  such  subm.ission  was 
published  in  the  Federal  Register  on 
June  2.  1987  (52  FR  20635).  The  Office  of 
Management  and  Budget  assigned  OMB 
Control  No.  9000-0093. 

B.  Regulatory  Flexibility  Act 

FAC  84-30.  The  revisions  to  FAR  Parts 
1. 15.  30.  31,  and  52  are  not  expected  to 
impact  adversely  upon  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act  of  1980.  5  use.  601.  et  seq.  because 
the  changes  cover  Cost  Accounting 
Standards  (CAS)  and  associated  rules 
and  regulations  from  which  small 
business  concerns  are  exempt. 

C.  Public  Comments 

F.\C  S4-30.  A  notice  of  proposed  rule 
and  re(iuest  for  i  on'.mk-nt  was  published 
in  the  Federal  Register  on  June  3, 1986 


(51  FR  20238).  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulatory  Council  have 
considered  the  public  comments  in 

developing  this  final  rule. 

List  of  Subjects  in  48  CFR  Parts  1. 15.  30, 
31,  and  52 

Government  procurement. 
Dale:  September  11. 1987. 
Lawrence  |.  Kizzi, 

Director,  Office  of  Federal  Acquisition  and 

Rfgulolon,'  Pplirv. 

Federal  .Acquisition  Circular 

(Number  84-30) 

Unless  otherwise  specined,  all 
Federal  Acquisition  Regulation  (FAR) 
and  other  directive  material  contained 
in  FAC  84-30  is  effective  September  30. 
1987. 

Eleanor  R.  Spector, 

Deputy  Assistant  Secretary  of  Defense  for 
Procurement, 

Terence  C.  Golden, 

.4  dm  in  is  trot  or  General  Services 
.Administration. 

S.].  Evans, 

Assistant  Achninistrator  for  Procurement, 
NASA. 

Federal  Acquisition  Circular  (FAC) 
84-30  amends  the  Federal  Acquisition 
Regulation  (F'AR)  as  specified  below. 

Item  I — Cost  Accounting  Standards 
Incorporation  Into  F.AR;  Facilities 
Capital  Cost  of  Money 

FAR  Part  30  is  amended  to 
incorporate  into  the  FAR  as  regulations, 
the  Cost  Accounting  Standards  (CAS) 
and  certain  rules  and  regulations 
promulgated  by  the  Cost  Accounting 
Standards  Board  (CASB)  under  Pub.  L 
91-379. 

The  revisions  to  FAR  Part  30 
incorporating  the  CAS  and  CASB  rules 
into  the  FAR  as  regulations  require 
corollary  changes  to  FAR  Parts  1, 15,  30, 
31.  and  52.  No  changes  to  the  substance 
of  the  CAS  or  existing  rules  and 
regulations  have  been  made.  However, 
it  is  anticipated  that  revisions  to  the 
CAS  in  Subpart  30.4  will  be  processed 
as  FAR  revisions  in  accordance  with 
normal  procedures  for  revising  the  FAR. 

The  procedures  for  administering 
Facilities  Capital  Cost  of  Money  under 
CAS  414  were  previously  published  in 
FAR  Subpart  30.5  as  a  proposed  rule  in 
the  Federal  Register  on  June  3, 1986  (51 
FR  20238).  However,  various  references 
in  Subpart  30.5  were  found  to  be 
inconsistent  with  the  new  DoD  profit 
policy,  which  is  in  the  final  stages  of 
completion.  Pending  resolution  of  these 
inconsistencies,  FAR  Subpart  30.5  has 
been  remoted  from  the  final  rule  and 


will  be  republished  in  revised  form  in 
the  future. 

The  clauses  at  FAR  52.215-30. 
Facilities  Capital  Cost  of  Money,  and 
52.215-31.  Waiver  of  Facilities  Capital 
Cost  of  Money,  have  been  rewritten  to 
facilitate  their  use. 

As  a  result  of  the  public  comments,  it 
has  been  determined  that  the  CASB 
preambles  will  be  fully  adopted  and 
accepted  in  their  entirety  as  part  of  this 
promulgation.  Since  the  CASB 
preambles  have  already  been  published 
in  4  CFR.  they  will  not  be  republished  in 
48  CFR;  however,  they  are  published  as 
an  Appendix  in  Part  30  of  the  FAR 
looseleaf. 

It  is  anticipated  that  in  the  future,  the 
Form  CASB  CMF.  "Facilities  Capital 
Cost  of  Money  Factors  Computation," 
will  be  changed  to  an  Optional  form, 
and  Form  CASB-DS-1.  "Disclosure 
Statement."  will  be  changed  to  a 
Standard  form  with  no  substantive 
change  in  format.  The  CASB  forms 
should  continue  to  be  used  pending 
publication  of  the  new  Optional  and 
Standard  forms. 

Therefore.  48  CFR  Parts  1.15.  30.  31. 
and  52  are  amended  as  set  forth  below. 

1.  The  authority  citation  for  48  CFR 
Parts  1, 15.  30.  31.  and  52  continues  to 
read  as  follows: 

Authority:  40  L'.S  C.  48f)(c);  10  U.S.C. 
Chapter  137;  and  42  U.S.C.  2473(c). 

PART  1— FEDERAL  ACQUISTION 
REGULATIONS  SYSTEM 

2.  Section  1.105  is  amended  by  adding, 
in  numerical  order,  a  FAR  segment  and 
a  corresponding  OMB  Control  Number 
to  read  as  follo\f's: 

I 
1.105    OMB  approval  under  the  Paperwork 
Reduction  Act. 


OMB 
FAR  Segment  Control 

No. 


30 


9000-0093 


UM  I 


3.  Section  1.402  is  amended  by  adding 
a  final  sentence  to  read  as  follows: 

1.402     Policy. 

*  *  *  Deviations  are  not  authorized 
with  respect  to  Part  30.  Refer  to  30.201-5 
for  instructions  concerning  waivers 
pertaining  to  Cost  Accounting 
Standards. 
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PART  15— CONTRACTING  BY 
NEGOTIATION 

4.  Section  15.904  is  revised  to  read  as 
follows; 

15.904     Solicitation  provision  and  contract 
clause. 

(a)  The  contracting  officer  shall  insert 
the  provision  at  52.215-30,  Facilities 
Capital  Cost  of  Money,  in  solicitations 
expected  to  result  in  contracts  that  are 
subject  to  the  cost  principles  for 
contracts  with  commercial  organizations 
(see  Subpart  31,2). 

(b)  If  the  propsective  contractor  does 
not  propose  facilities  capital  cost  of 
money  in  its  offer,  insert  the  clause  at 
52.215-31.  Waiver  of  Facilities  Capital 
Cost  of  Money,  in  the  resulting  contract. 

5.  Part  30  is  revised  to  read  as  follows: 

PART  30— COST  ACCOUNTING 
STANDARDS 

30.000     Scope  of  part. 
SUBPART  30.1— GENERAL 
.iinoi  Cost  .^ctouni.ng  Standards. 
Subpart  30.2— CAS  Program  Requirements 

30.201  Contract  requirements. 
30.201-1     CAS  applicability. 
30.201-2     Types  of  CAS  coverage. 
30.201-3     Solicitation  provisions. 
30.201-4     Contract  ciauses. 
30.201-5     Waiver. 

30.202  Disclosure  requirements. 
30.202-1     General  reqiiiri'ments. 
30.202-2     Impracticality  of  submission. 
30.202-3     Amendments  and  revisions. 
30.202-4     Privileged  and  confidential 

information. 
30.202-5     Filing  Disclosure  Statements. 
30.202-6    Responsibilities. 
30.202-7     Determinations. 
30.202-8    Subcontractor  Disclosure 

Statements. 

Subpart  30.3— CAS  Rules  and  Regulations 

30.301  Definit-ons, 

30.302  Definitions,  e.xplanations.  and 
illustrations  of  the  terms,  "cost 
accounting  practice"  and  "change  to  a 
cost  accounting  practice." 

30.302-1     Cost  accounting  practice. 
30.302-2     Change  to  a  cost  accounting 

practice. 
30.302-3    Illustrations  of  changes  which  meet 

the  definition  of  "change  to  a  cost 

accounting  practice." 
30.302-4     Illustrations  of  changes  which  do 

not  meet  the  definition  of    change  to  a 

cost  accounting  practice." 

30.303  Effect  of  filing  Disclosure  Statement. 

30.304  Concurrent  full  and  modified 
coverage. 

30.305  Md'teriality 

30.306  Interpretations. 

30.307  Cost  Accounting  Standards 
Preambles. 

Subpart  30.4 — Cost  Accounting  Standards 
30.400    General. 


Sec. 

30.401  Cost  accounting  standard — 
consistency  in  estimating,  accumulating, 

and  reporting  costs. 
30401-10     (Reserved! 
30,401-20     P-jrpose. 
30  401-30     IReservedj 
30  401-40    Fundamental  requirement. 
30  4(n_5o    Techniques  for  application. 
30  401-60     Illustrations. 
30401-70     Interpretation 

30.402  Cost  accounting  standard — 
consistency  in  allocating  costs  incurred 
for  the  same  purpxjse. 

30,402-10     (Reserved] 
Purpose. 
(Reserved] 
Fundamental  requirement. 


30,402-20 
30.402-30 
30,402-40 
30,402-50 
30,402-60 
30,402-70 


Techniques  for  application. 


Illustrations, 
Interpretation. 

30.403  Allocation  of  home  office  expenses 
to  segments. 

30.403-10    (Reserved] 
Purpose. 
(Reserved) 

Fundamental  requirement. 
Techniques  for  application. 
Illustrations. 
Interpretation. 

30.404  Capitalization  of  tangible  assets. 
30.404-10     [Reserved] 

Purpose. 

(Reserved] 

Fundamentdl  requirement. 

Techniques  for  application. 

Illustrations. 
3t)  405     Accounting  for  unallowable  costs, 
30  405-10     (Reserved] 

Purpose 

[Reserved] 

Fundamental  requirement. 

Techniques  for  application. 

Illustrations. 
30.406    Cost  accounting  standard — cost 

accounting  period 
30.406-10  [Reserved] 
30.406-20     Purpose 

[Reserved] 

Fundamenta!  requirement. 

Techniques  for  application. 

Illustrations. 


30.403-20 
30.403-30 
30,403-40 
30,403-50 
30403-60 
30,403-70 


30,404-20 
30,404-30 
30,4(M--W 
30  404-50 
30,404-60 


30,405-20 
30,405-30 
30,405-40 
30,405-50 
30,405-60 


30,406-30 
30.406-40 
3O40&-50 
30.406-60 

30.407  Use  of  standard  costs  for  direct 
material  and  direct  labor. 

30407-10     (Reserved) 

30.407-20     Purpose. 

30.407-30    [Reserved] 

30.407-40     Fundamental  requirement, 

30  407-50    Techniques  for  application. 

30.407-60     Illustrations. 

30.408  Accounting  for  costs  of  compensated 
personal  absence. 

30.408-10     [Reserved) 

30.408-20     Purpose. 

30.408-30     [Reserved] 

30  408-40    Fundamental  requirement 

30  408-50    Techniques  for  application. 

30.408-60     Illustrations. 

30.409  Cost  accounting  standard — 
depreciation  of  tangible  capital  assets. 

30.409-10     [Reserved] 

30.40»-20     Purpose. 

30409-30     (Reserved) 

30.409-40    Fundamental  requirement, 

30.409-50    Techniques  for  application. 


Sec. 

30.409-60     Illustrations. 

30.410     Allocation  of  business  unit  general 

and  administrative  expenses  to  final  cost 

objectives. 
30410-10     (Reserved) 
30.410-20     Purpose. 
30410-30    (Reserved] 
30.410-40     Fundamental  requirement. 
30.410-50    Techniques  for  application. 
30.410-60     Illustrations. 

.Appendix  A  to  30.410 — Transition  From 
a  Cost  of  Sales  or  Sales  Base  to  a  Cosl 
Input  Base 

30  411     Cost  accounting  standard — 
accounting  for  acquisition  costs  of 
material. 
30,411-10    (Reserved) 
Purpose. 
(Reserved) 

Fundamental  requirement. 
Techniques  for  application. 
Illustrations. 

30.412  Cost  accounting  standard  for 
composition  and  measurement  of 
pension  cost. 

30.412-10    (Reserved) 
Purpose 
[Reservedi 

Fundamental  requirement. 
Techniques  for  application. 
Illustrations. 

30.413  Adjustment  and  allocation  of  pension 
cost. 

(Reserved) 

Purpose. 

jReserved] 

Fundamental  requirement. 

Techniques  for  application. 

Illustrations, 
30  414     Cost  accounting  standard — cost  of 
money  as  an  element  of  the  cost  of 
facilities  capital 
30.414-10     [Reserved] 

Purpose. 

[Reserved] 

Fundamental  requirement. 

Techniques  for  application. 

Illustrations 

Exemption 

.Appendix  A  to  30.414 — Instructions  for 

Form  CASE  CMF 

.Appendix  B  to  30.414— Example— ABC 

Corporation 

30.415  Acccurtr.g  for  the  cost  of  deferred 
compensation. 

30.415-10  (Reserved) 

30.415-20  Purpose. 

30.415-30  [Reserved] 

30.415-40  Fundamental  requirement, 

30.415-50  Techniques  for  application. 

30415-60  Illustrations. 

30.416  Accounting  for  insurance  costs. 
30.416-10  (Reserved) 

30.416-20     Purpose. 

30416-30    (Reserved) 

30.416-40    Fundamental  requirement. 

30.416-50    Techniques  for  application. 

30.416-60     Illustrations 

30.417  Costs  of  money  as  an  element  of  the 
cost  of  capital  assets  under  construction. 

30417-10    jReserved) 
30417-20    Purpose. 
30.417-30    )  Reserved) 


30.411-20 
30.411-30 
30.411-40 
30.411-50 
30.411-60 


30.412-20 

30,412-30 
30,41 2^W 
30.412-50 
30,412-60 


30.413-10 
30,413-20 
30.413-30 
30,413-40 
30,413-50 
30,413-60 


30,414-20 
30,414-30 
30.414.^*0 
30.414-50 
30414-60 
30414-70 


I 
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Sec 

30.417—10     FuDtldmenliil  rfquiremenl. 

30.417-50    Techniques  for  iipplication. 

30.417-fiO     illuslralions. 

30  418    .Allocation  of  direct  and  Indirect 

costs. 
30.418-10     |Reser\ed| 
304ia-20     Purpose 
30.418-30     |Reserved| 
30  418— iO    Fundamental  requirement. 
30  418- .50    Techniques  for  jpplication. 
30418-60     Illuslralions. 
30,418-70     Exemptions. 
30  420    ArcDunting  for  independent  research 

^inii  develcpmenl  costs  and  bid  and 

proposal  costs. 
30  420-10     I  Reserved  I 
30420-20     Purpose. 
30  420-30     I  Reserved  I 
30.420-W)    Fundamental  requirement. 
30.420-50    Techniques  for  application. 
30.420-«)     Illuslralions. 
30.420-70     Exemptions. 

Subpart  30.5— (Reserved I 

Subpart  30.6— CAS  Administration 

30.601  Responsibility. 

30.602  Changes  to  disclosed  or  established 
cost  accounting  practices. 

30.602-1     Equitable  adjustments  for  new  or 

modified  standards. 
30.602-2    Noncompliance  with  CAS 

requirements. 
30.602-3     Voluntary  changes 

30.603  Subcontract  administration. 

Authority:  40  U  S  C  4fl6(c);  Chapter  137. 10 
U.S.C.:and42  11  SC  2473(c). 

30.000    Scope  of  part. 

This  part  describes  policies  and 
procedures  for  applying  the  Cost 
Accounting  Standards  to  negotiated 
national  defense  contracts  and 
subtjontracts.  This  part  also  prescribes 
policies  and  procedures  for  applying 
those  standards  to  certain  nondefense 
contracts.  This  part  does  not  apply  to 
sealed  bid  contracts  or  to  any  contract 
with  a  small  business  concern  (see 
30.201-1  (b)  for  these  and  other 
exemptions). 

Subpart  30.1— General 

30  101     Co^t  Accounting  Standards. 

(a)  Pub.  L  91-379  {50  U.S.C.  App.  2168) 
requires  certain  national  defense 
contractors  and  subcontractors  to 
comply  with  Cost  Accounting  Standards 
(CAS)  and  to  disclose  in  writing  and 
follow  consistently  their  cost  accounting 
practices. 

(b)  The  obligation  to  comply  with  the 
CAS  is  extended  to  certain  nondefense 
contracts  as  a  matter  of  policy.  This 
decision  has  resulted  in  differences  in 
application  between  national  defense 
and  nondefense  contracts  and  these 
diff»;rences  are  noted  in  the  appropriate 
sections  throughout  this  part. 


Subpart  30.2— CAS  Program 
Requirements 

30.201    Contract  requirements. 

30.201-1     CAS  applicability. 

|a)  This  subsection  describes  the  rules 
for  determining  whether  a  proposed 
contract  or  subcontract  is  exempt  from 
CAS.  (See  Subpart  30.4.)  Negotiated 
contracts  not  exempt  in  accordance  with 
30.201-l(b)  shall  be  subject  to  CAS.  A 
CAS-covered  contract  may  be  subject  to 
either  full  or  modified  coverage.  The 
rules  for  determining  whether  full  or 
modified  coverage  applies  are  in 
30.201-2. 

(b)  The  following  categories  of 
contracts  and  subcontracts  are  exempt 
from  all  CAS  requirements: 

(1)  Sealed  bid  contracts. 

(2)  Negotiated  contracts  and 
subcontracts  not  in  excess  of  $100,000. 

(3)  Contracts  and  subcontracts  with 
small  businesses. 

(4)  Contracts  and  subcontracts  with 
foreign  governments  or  their  agents  or 
instrumentalities  or.  insofar  as  the 
requirements  of  CAS  other  than  30.401 
and  30.402  are  concerned,  any  contract 
or  subcontrdct  awarded  to  a  foreign 
concern. 

(5)  Contracts  and  subcontracts  in 
which  the  price  is  set  by  law  or 
regulation. 

(6)  Contracts  and  subcontracts  when 
the  price  is  based  on  established  catalog 
or  market  prices  of  commercial  items 
sold  in  substantial  quantities  to  the 
general  public  (see  15.804-3(c)).  A 
prospective  contractor  requesting 
exemption  from  CAS  on  this  basis  must 
provide  supporting  justification  in 
accordance  with  15.804-3(e).  When  the 
contracting  officer  determines  that  the 
justification  is  adequate,  this  exemption 
from  CAS  shall  be  used  even  though  the 
award  is  made  on  the  basis  of  adequate 
price  competition. 

(7)  Contracts  and  subcontracts  of 
S500.000  or  less  if  the  business  unit  is 
not  currently  performing  any  national 
defense  CAS-covered  contracts. 

(8)  Nondefense  contracts  awarded 
based  on  atiequale  price  competition 
(see  15.804-3(b)). 

(9)  Nondefense  contracts  and 
subcontracts  awarded  to  business  units 
that  are  not  currently  performing  any 
CAS-cover^d  national  defense 
contracts.  ■ 

(10)  Conracls  and  subcontracts  with 
educational  institutions  other  than  those 
to  be  performed  by  Federally  Funded 
Research  and  Development  Centers 
(FFRDC's)  pperated  by  such  institutions. 

(11)  Contacts  awarded  to  labor 
surplus  arm  concerns  pursuant  to  a 


UM  i 


labor  surplus  area  set-aside  (see  Part 
20). 

(12)  Contracts  and  subcontracts 
awarded  to  a  United  Kingdom 
contractor  for  performance  substantially 
In  the  United  Kingdom,  provided  that 
the  contractor  has  filed  with  the  United 
Kingdom  Ministry  of  Defense,  for 
retention  by  the  Ministry,  a  completed 
Disclosure  Statement  (Form  No.  CASB- 
DS-1)  which  shall  adequately  describe 
its  cost  accounting  practices.  Whenever 
that  contractor  is  already  required  to 
follow  U.K.  Government  Accounting 
Conventions,  the  disclosed  practices 
shall  be  in  accord  with  the  requirements 
of  those  conventions.  (See  30.201-4(d). 

(13)  Subcontracts  under  the  N.ATO 
PHM  Ship  program  to  be  performed 
outside  the  United  Slates  by  a  foreign 
concern. 

(14)  Contracts  and  subcontracts  to  be 
executed  and  performed  entirely  outside 
the  United  States,  its  territories,  and 
possessions. 

(15)  Firm-nxed-price  contracts  and 
subcontracts  awarded  without 
submission  of  any  cost  data;  [provided, 
that  the  failure  to  submit  such  data  is 
not  attributable  to  a  waiver  of  the 
requirement  for  certified  cost  or  pricing 
data. 

30.201-2    Types  of  CAS  coverage. 

(a)  Full  coverage.  Full  coverage 
requires  that  the  business  unit  comply 
with  all  of  the  CAS  in  effect  on  the 
date  of  the  contract  award  and  with  any 
CAS  that  become  applicable  because  of 
later  award  of  a  national  defense 
CAS-covered  contract.  However,  the 
award  of  a  new  nondefense  CAS- 
covered  contract  shall  not  trigger 
application  of  new  CAS  having  effective 
dates  later  than  the  award  date  of  the 
last  national  defense  CAS-covered 
contract.  Full  coverage  applies  to 
contractor  business  units  that — 

(1)  Receive  a  single  national  defense 
CAS-covered  contract  award  of  $10 
million  or  more: 

(2)  Received  SlO  million  or  more  in 
national  defense  CAS-covered  contract 
awards  during  its  preceding  cost 
accounting  period;  or 

(3)  Received  less  than  $10  million  in 
national  defense  CAS-covered  contract 
awards  during  its  preceding  cost 
accounting  period  but  such  awards  were 
10  percent  or  more  of  total  sales. 

(b)  Modified  coverage.  (1)  Modified 
CAS  coverage  requires  only  that  the 
contractor  comply  with  Standard  401, 
Consistency  in  Estimating, 
Accumulating,  and  Reporting  Costs,  and 
Standard  402,  Consistency  in  Allocating 
costs  Incurred  for  the  Same  J'urpose. 
Modified,  rather  than  full,  CAS  coverage 
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may  be  applied  to  a  covered  contract  of 
less  than  SlO  million  awarded  to  a 
business  unit  that  received  less  than  SlO 
million  in  national  defense  CAS-covered 
contracts  in  the  immediately  preceding 
cost  accounting  period  if  the  sum  of  such 
awards  w^as  less  than  10  percent  of  the 
business  unit's  total  sales  during  that 
period.  For  the  purpose  of  determining 
whether  the  sum  of  covered  contract 
awards  equals  10  percent  of  the 
business  unit's  total  sales,  an  order 
received  by  the  one  segment  from 
another  segment  shall  be  treated  in  the 
same  way  that  a  subcontract  award  to 
the  receiving  segment  would  be  treated. 
In  measuring  sales  for  a  year,  a  transfer 
by  one  segment  to  another  shall  be 
deemed  to  be  a  sale  by  the  transferor. 

(2)  If  any  one  contract  is  awarded 
with  modified  CAS  coverage,  all  CAS- 
covered  contracts  awarded  to  that 
business  unit  during  that  cost 
accounting  period  must  also  have 
modified  coverage  with  the  following 
exception:  if  the  business  unit  receives  a 
single  national  defense  contract  award 
of  SlO  million  or  more,  that  contract 
must  be  subject  to  full  CAS  coverage. 
Thereafter,  any  covered  contract 
awarded  in  the  same  cost  accounting 
period  must  also  be  subject  to  full  CAS 
coverage. 

(3)  A  contract  awarded  with  modified 
CAS  coverage  shall  remain  subject  to 
such  coverage  throughout  its  life 
regardless  of  changes  in  the  business 
unit's  CAS  status  during  subsequent 
cost  accounting  periods. 

(c)  Nondefense  contracts.  Nondefense 
contracts  subject  to  CAS  shall  have  the 
same  type  of  CAS  coverage  as  the  most 
recently  awarded  national  defense 
contract  currently  being  performed  by 
the  same  business  unit. 

(d)  Subcontracts.  Subcontract  awards 
subject  to  CAS  require  the  same  type  of 
CAS  coverage  as  would  prime  contracts 
awarded  to  the  same  business  unit. 

(e)  Foreign  concerns.  Contracts  with 
foreign  concerns  subject  to  CAS  shall 
only  be  subject  to  modified  coverage. 

30.201-3    Solicitation  provisions. 

(a)  Co.s/  .Accounting  Standards 
Notices  and  Certification  (National 
Defense).  The  contracting  officer  shall 
insert  the  provision  at  52.230-1,  Cost 
Accounting  Standards  Notices  and 
Certification  (National  Defense),  in 
solicitations  for  proposed  national 
defense  contracts  subject  to  CAS  as 
specified  in  30.201.  The  provision  allows 
offerors  to — 

(1)  Certify  their  Disclosure  Statement 
status.; 

(2)  Claim  exemption  from  CAS  if  they 
are  not  currently  performing  any  CAS- 


covered  contracts  and  the  proposal  will 
result  in  an  award  of  S500.000  or  less: 

(3)  Claim  exemption  from  full  CAS 
coverage  and  elect  modified  CAS 
coverage  when  appropriate;  and 

(4)  Certify  whether  award  of  the 
contemplated  contract  would  require  a 
change  to  existing  cost  accounting 
practices. 

(b)  Cost  Accounting  Standards 
Notices  and  Certification  (Nondefense). 
The  contracting  officer  shall  insert  the 
provision  at  52.230-2.  Cost  Accounting 
Standards  Notices  and  Certification 
(Nondefense),  in  solicitations  for 
proposed  nondefense  contracts  that  do 
not  meet  the  criteria  for  CAS  exemption 
in  30.201-1.  The  provision  allows 
offerors  to  claim  exemption  from  CAS  if 
they  are  not  currently  performing  any 
CAS-covered  national  defense  contracts 
or  to  certify  what  type  of  CAS  coverage 
applies  to  them. 

30.201-4     Contract  clauses. 

(a)  Cost  Accounting  Standards.  (1) 
The  contracting  officer  shall  insert  the 
clause  at  52.230-3,  Cost  Accounting 
Standards,  in  negotiated  contracts, 
unless  the  contract  is  exempted  (see 
30.201-1)  the  contract  is  subject  to 
modified  coverage  (see  30.201-2).  or  the 
clause  prescribed  in  paragraph  (d)  of 
this  subsection  is  used. 

(2)  The  clause  at  52.230-3  requires  the 
contractor  to  disclose  actual  cost 
accounting  practice  (applicable  to 
national  defense  contracts  only)  and  to 
follow  these  practices  consistently. 

(b)  Administration  of  Cost  Accounting 
Standards.  (1)  The  contracting  officer 
shall  insert  the  clause  at  52.230-4, 
Administration  of  Cost  Accounting 
Standards,  in  contracts  containing  either 
the  clause  prescribed  in  paragraph  (a)  of 
this  subsection,  or  the  clause  prescribed 
in  paragraph  (c)  of  this  subsection. 

(2)  The  clause  at  52.230-3,  Cost 
Accounting  Standards,  specifies  rules 
for  administering  CAS  requirements  and 
procedures  to  be  followed  in  cases  of 
failure  to  comply. 

(c)  Disclosure  and  Consistency  of 
Cost  Accounting  Practices.  (1)  The 
contracting  officer  shall  insert  the  clause 
52.230-5.  Disclosure  and  Consistency  of 
Cost  Accounting  Practices,  in  negotiated 
contract  when  the  contract  amount  is 
over  5100,000,  but  less  that  $10  million, 
and  the  offeror  certifies  it  is  eligible  for 
and  elects  to  use  modified  CAS 
coverage  (see  30.201-2,  unless  the  clause 
prescribed  in  paragraph  (d)  of  this 
subsection  is  used). 

(2)  The  clause  at  52.230-5  requires  the 
contractor  to  comply  with  CAS  401  and 
402.  to  disclose  (if  it  meets  certain 
requirements)  actual  cost  accounting 
practices,  and  to  follow  consistently 


disclosed  and  established  cost 
accounting  practices. 

(d)  Consistency  in  Cost  Accounting 
Practices.  The  contracting  officer  shall 
insert  the  clause  52.230-6.  Consistency 
in  Cost  Accounting  F*ractices,  in 
negotiated  defense  contracts  that  are 
exempt  from  CAS  requirements  solely 
on  the  basis  of  the  fact  that  the  contract 
is  to  be  awarded  to  a  United  Kingdom 
contractor  and  is  to  be  performed 
substantially  in  the  United  Kingdom  (see 
3O201-l(b)  (12)). 

30.201-5     Waiver. 

(a)  In  some  instances,  contractors  or 
subcontractors  may  refuse  to  accept  all 
or  part  of  the  requirements  of  the  CAS 
clauses  (52.230-3,  Cost  Accounting 
Standards  and  52.230-5,  Disclosure  and 
Consistency  of  Cost  Accounting 
Practices).  If  the  contracting  officer 
determine  that  it  is  impractical  to  obtain 
the  materials  supplies,  or  services  from 
any  other  source,  the  contracting  officer 
shall  prepare  a  request  for  waiver 
describing  the  proposed  contract  or 
subcontract  and  containing — 

(1)  An  unequivocal  statement  that  the 
proposed  contractor  or  subcontractor 
refuses  to  accept  a  contract  containing 
all  or  a  specified  part  of  a  CAS  clause 
and  the  specific  reason  for  that  refusal: 

(2)  A  statement  as  to  whether  the 
proposed  contractor  or  subcontractor 
has  accepted  any  prime  contract  or 
subcontract  containing  a  CAS  clause; 

(3)  The  amount  of  the  proposed  award 
and  the  sum  of  all  awards  by  the  agency 
requesting  the  waiver  to  the  proposed 
contractor  or  subcontractor  in  each  of 
the  preceding  3  years; 

(4)  A  statement  that  no  other  source  is 
available  to  satisfy  the  agency's  needs 
on  a  timely  basis; 

(5)  A  statement  of  alternative  methods 
considered  for  fulfilling  the  need  and  the 
agency's  reasons  for  rejecting  them: 

(6)  A  statement  of  steps  being  taken 
by  the  agency  to  establish  other  sources 
of  supply  for  future  contracts  for  the 
products  or  services  for  which  a  waiver 
is  being  requested:  and 

(7)  Any  other  information  that  may  be 
useful  in  evaluating  the  requests, 

(b)  (1)  For  national  defense  contracts 
of  the  DOD,  waivers  shall  be  controlled 
and  approved  by  the  Deputy  Assistant 
Secretary  of  Defense  (Procurement)  and 
shall  be  processed  for  review  by  the 
Defense  Acquisition  Regulatory  (DAR) 
Council  in  accordance  with  agency 
procedures. 

(2)  For  national  defense  contracts  of 
National  Aeronautics  and  Space 
Administration  (NASA),  waivers  shall 
be  controlled  and  approved  by  the 
Assistant  Administrator  for 
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Procurement  after  consultation  with  the 
Dopiity  Assistant  Secretary  of  Defense 
(I'rncurement).  Requests  for  waiver  shall 
be  processed  in  accordance  with  agency 
regulations. 

(c)  For  nondefense  contracts,  and 
defense  contracts  of  agencies  other  than 
DOD  or  NASA,  the  agency  head  or 
designee  may  waive  CAS  requirements. 
Agencies  shall  ensure  consistent 
trtMlnient  of — 

(1)  Waivers  within  the  agency:  and 

(2)  Contractors  performing  under  both 
defense  and  nondefense  contracts. 

(d)  For  purchases  of  substantially  the 
same  product  from  the  same  contractor 
fur  which  a  waiver  was  previously 
granted,  approval  authority  is 
redelegated  in  the  Department  of 
Defense  to  the  Secretaries  of  the 
Military  Departments  and  the  Director. 
Defense  Logistics  Agency. 

30.2C-2    Oiscfosure  requirements. 

30.202-1     General  requirements. 

(a)  .A  Disclosure  Statement  is  a 
written  description  of  a  contractor's  cost 
accounting  practices  and  procedures. 
The  submission  of  a  new  or  revised 
Disclosure  Statement  is  not  required  for 
any  nondefense  contract  or  from  any 
small  business  concern.  However,  if  a 
Disclosure  Statement  has  been 
submitted  in  connection  with  a  CAS- 
covered  defense  contract,  the  contractor 
must  also  comply  with  such  disclosed 
p.^actices  under  nondefense  CAS- 
covered  contracts  (see  subparagraph 
(a)(1)  of  the  clause  at  52  230-3.  Cost 
Accounting  Standards). 

(b)  Completed  Disclosure  Statements 
are  required  in  the  following 
circumstances: 

(1)  Any  business  unit  that  is  selected 
to  receive  a  CAS-covered  negotiated 
national  defense  contract  or  subcontract 
nf  SlO  million  or  more  shall  submit  a 
Disclosure  Statement  before  award. 

(2)  Any  company  which,  together  with 
its  segments,  received  net  awards  of 
negotiated  national  defense  prime 
contracts  and  subcontracts  subject  to 
C.-XS  totaling  more  than  $10  million  in  its 
most  recent  cost  accounting  period  must 
submit  a  Disclosure  Statement  before 
award  of  its  first  CAScovered  contract 
in  the  immediately  following  cost 
accounti.-'o  period.  However,  if  the  First 
CAS-covered  contract  is  received  within 
90  days  of  the  start  of  the  cost 
accounting  period,  the  contractor  is  not 
required  to  file  until  the  end  of  90  days. 

(cl  When  a  Disclosure  Statement  is 
required,  a  separate  Disclosure 
Statement  must  be  submitted  for  each 
segment  whose  costs  included  in  the 
total  price  of  any  CAS-covered  contract 
or  subcontract  exceed  $100,000,  unless 


the  contract  or  subcontract  is  of  the  type 
or  value  exempted  by  30.201-1.  If  the 
cost  accounting  practices  are  identical 
for  more  than  one  segment,  then  only 
one  Disclosure  Statement,  clearly 
identifying  each  such  segment,  need  be 
submitted.  A  Disclosure  Statement  will 
also  be  required  for  each  corporate  or 
group  office  whose  costs  of  any  amount 
are  allocated  to  one  or  more  segments 
performing  CAS-covered  contracts. 

(d)  Each  corporate  or  other  home 
office  that  allocates  costs  to  ons  or  more 
disclosing  segments  performing  CAS- 
covered  contracts  must  submit  a  Part 
VIII  of  the  Disclosure  Statement. 

(e)  Foreign  contractors  and 
subcontractors  who  are  required  to 
submit  a  Disclosure  Statement  may,  in 
lieu  of  filing  a  Form  No.  CASB-DS-1, 
make  disclosure  by  using  a  disclosure 
form  prescribed  by  an  agency  of  its 
Government,  provided  that  the  official 
designated  to  approve  waivers  in 
30.201-5  determines  that  the  information 
disclosed  by  that  means  will  satisfy 
requirements  of  Subpart  30.2.  The  use  of 
alternative  forms  has  been  approved  for 
the  contractors  of  the  following 
countries: 

(1)  Canada. 

(2)  Federal  Republic  of  Germany. 

30.202-2     Impracticality  of  submission. 

The  agency  head  may  determine  that 
it  is  impractical  to  secure  the  Disclosure 
Statement,  although  submission  is 
required,  and  authorize  contract  award 
without  obtaining  the  Statement.  This 
authority  may  not  be  delegated. 

30.202-3    Amendment  and  revisions. 

(a)  Contractors  and  subcontractors 
are  responsible  for  maintaining  accurate 
Disclosure  Statements  and  complying 
with  disclosed  practices.  Amendments 
and  revisions  to  Disclosure  Statements 
may  be  submitted  at  any  time  and  may 
be  proposed  by  either  the  contractor  or 
the  Government.  Resubmission  of 
complete,  updated.  Disclosure 
Statements  is  discouraged  except  when 
extensive  changes  require  it  to  assist  the 
review  process. 

(b)  Should  the  obligation  to  maintain 
the  Disclosure  Statement  cease  because 
the  contractor  no  longer  meets  the 
financial  thresholds,  the  contractor  shall 
still  be  required  to  follow  the  disclosed 
practices  for  those  contracts  awarded 
during  a  period  in  which  the  contractor 
was  obligated  to  submit  a  Disclosure 
Statement,  i 

30.202-4    Prjvlieged  and  confidential 
information. 

If  the  offeror  or  contractor  notifies  the 
contracting  officer  that  the  Disclosure 
Statement  contains  trade  secrets  and 


commercial  or  financial  information, 
which  is  privileged  and  confidential,  the 
Disclosure  Statement  shall  be  protected 
and  sh;ill  not  be  released  outside  the 
Government. 

30.202-S    Filing  Disclosure  Statements. 

(a)  Disclosure  must  be  on  Form 
Number  CASB-DS-1.  Forms  may  be 
obtained  from  the  cognizant 
administrative  contracting  officer 
(AGO). 

(b)  Offerors  are  required  to  file 
Disclosure  Statements  as  follows: 

(1)  Original  and  one  copy  with  the 
cognizant  AGO;  and 

(2)  One  copy  with  the  cognizant 
contract  auditor. 

(c)  Amendments  and  revisions  shall 
be  submitted  to  the  currently  cognizant 
AGO  and  auditor. 

30.202-6    Responsibilities. 

(a)  Ths  contracting  officer  is 
responsible  for  determining  when  a 
proposed  contract  may  require  CAS 
coverage  and  for  including  the 
appropriate  notice  in  the  solicitation. 
The  contracting  officer  must  then  ensure 
that  the  offeror  has  made  the  required 
solicitation  certifications  and  that 
required  Disclosure  Statements  are 
submitted. 

(b)  The  contracting  officer  shall  not 
award  a  CAS-covered  contract  until  the 
ACO  has  made  a  written  determination 
that  a  required  Disclosure  Statement  is 
adequate  unless,  in  order  to  protect  the 
Govemm.ent's  interest,  the  contracting 
officer  waives  the  requirement  for  an 
adequacy  determination  before  award. 
In  this  event,  a  determination  of 
adequacy  shall  be  required  as  soon  as 
possible  after  the  award. 

(c)  The  cognizant  auditor  is 
responsible  for  conducting  reviews  of 
Disclosure  Statements  for  adequacy  and 
compliance. 

(d)  The  cognizant  ACO  is  responsible 
for  determinations  of  adequacy  and 
compliance  of  the  Disclosure  Statement. 

30.202-7     Determinations. 

(a)  Adequacy  determination.  The 
contract  auditor  shall  conduct  an  initial 
review  of  a  Disclosure  Statement  to 
ascertain  whether  it  is  current,  accurate, 
and  complete  and  shall  report  the 
results  to  the  cognizant  ACO,  who  shall 
determine  whether  or  not  it  adequately 
describes  the  offeror's  cost  accounting 
practices.  If  the  ACO  identifies  any 
areas  of  inadequacy,  the  .AGO  shall 
request  a  revised  Disclosure  Statement. 
If  the  Disclosure  Statement  is  adequate, 
the  ACO  shall  notify  the  offeror  in 
writing,  with  copies  to  the  auditor  and 
contracting  officer.  The  notice  of 
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adequacy  shall  state  that  a  disclosed 
practice  shall  not,  by  virtue  of  such 
disclosure,  be  considered  an  approved 
practice  for  pricing  proposals  or 
accumulating  and  reporting  contract 
performance  cost  data.  Generally,  the 
AGO  shall  furnish  the  contractor 
notification  of  adequacy  or  inadequacy 
within  30  days  after  the  Disclosure 
Statement  has  been  received  by  the 
AGO. 

(b)  Compliance  determination.  After 
the  notification  of  adequacy,  the  auditor 
shall  conduct  a  detailed  compliance 
review  to  determine  whether  or  not  the 
disclosed  practices  comply  with  Part  31 
and  the  CAS  and  shall  advise  the  AGO 
of  the  results.  The  AGO  shall  take  action 
regarding  noncompliance  with  CAS 
under  FAR  30.602-2.  The  AGO  may 
require  a  revised  Disclosure  Statement 
and  adjustment  of  the  prime  contract 
price  or  cost  allowance.  Noncompliance 
with  Part  31  shall  be  processed 
separately,  in  accordance  with  normal 
administrative  practices. 

30.202-8    Subcontractor  Disclosure 
Statements. 

(a)  The  contractor  or  higher  tier 
subcontractor  is  responsible  for 
administering  the  CAS  requirements 
contained  in  subcontracts. 

(b)  If  the  subcontractor  has  previously 
furnished  a  Disclosure  Statement  to  an 
AGO,  the  subcontractor  may  satisfy  the 
submission  requirement  by  identifying 
to  the  contractor  or  higher  tier 
subcontractor  the  AGO  to  whom  it  was 
submitted. 

(c)(1)  If  the  subcontractor  considers 
the  Disclosure  Statement  (or  other 
similar  information)  privileged  or 
confidential,  the  subcontractor  may 
submit  it  directly  to  the  AGO  and 
auditor  cognizant  of  the  subcontractor, 
notifying  the  contractor  or  higher  tier 
subcontractor.  A  preaward 
determination  of  adequacy  is  not 
required  in  such  cases.  Instead,  the  AGO 
cognizant  of  the  subcontractor  shall  (i) 
notify  the  auditor  that  the  adequacy 
review  will  be  performed  during  the 
postaward  compliance  review  and,  upon 
completion,  (ii)  notify  the  subcontractor, 
the  contractor  or  higher  tier 
subcontractor,  and  the  cognizant  ACO's 
of  the  findings. 

(2)  Even  though  a  Disclosure 
Statement  is  not  required,  a 
subcontractor  may  (i)  claim  that  CAS- 
related  reviews  by  contractors  or  higher 
tier  subcontractors  would  reveal 
proprietary  data  or  jeopardize  the 
subcontractor's  competiti\e  position  and 
(ii)  request  that  the  Government  perform 
the  required  review^s. 

(d)  When  the  Government  requires 
determinations  of  adequacy  or 


inadequacy,  the  AGO  cognizant  of  the 

subcontractor  shall  make  such 
recommendation  to  the  AGO  cognizant 
of  the  prime  contractor  or  next  higher 
tier  subcontractor.  ACO's  cognizant  of 
higher  tier  subcontractors  or  prime 
contractors  shall  not  reverse  the 
determination  of  the  AGO  cognizant  of 
the  subcontractor. 

(e)  Postaward  submission  of  the 
subcontractor's  Disclosure  Statement 
must  be  approved  by  the  AGO  having 
cognizance  of  the  prime  contractor. 
Before  authorizing  postaward 
submission,  the  AGO  shall  coordinate 
with  the  AGO  cognizant  of  the 
subcontractor  to  ensure  that  this  action 
will  not  have  an  adverse  impact  on 
other  contracts  and  subcontracts  subject 
to  the  CAS  requirements,  and  with  the 
contracting  officer  to  obtain  the 
information  needed  to  make  the 
required  written  determination. 

(f)  Any  determination  that  it  is 
impractical  to  secure  a  subcontractor's 
Disclosure  Statement  must  be  made  in 
accordance  with  30.202-2. 

Subpart  30.3— CAS  Rules  and 
Regulations 

30.301     Definitions. 

The  definitions  set  forth  in  section 
31.001  also  apply  to  this  part. 

"Actual  cost,"  as  used  in  this  part, 
means  an  amount  determined  on  the 
basis  of  cost  incurred  as  distinguished 
from  forecasted  cost.  Actual  cost 
includes  standard  cost  properly  adjusted 
for  applicable  variance. 

"Asset  accountability  unit."  as  used  in 
this  part,  means  a  tangible  capital  asset 
which  is  a  component  of  plant  and 
equipment  that  is  captialized  when 
acquired  or  whose  replacement  is 
capitalized  when  the  unit  is  removed, 
transferred,  sold,  abandoned, 
demolished,  or  otherwise  disposed  of. 

"Assignment  of  cost  to  cost 
accounting  periods."  (See  30.302-l(b).) 

"Bid  and  proposal  (B&P)  cost,"  as 
used  in  this  part,  means  the  cost 
incurred  in  preparing,  submitting,  or 
supporting  any  bid  or  proposal  which 
effort  is  neither  sponsored  by  a  grant, 
nor  required  in  the  performance  of  a 
contract. 

"GAS-covered  contract,"  as  used  in 
this  part,  means  any  negotiated  contract 
or  subcontract  in  which  a  CAS  clause  is 
required  to  be  included. 

"Category  of  material,"  as  used  in  this 
part,  means  a  particular  kind  of  goods, 
comprised  of  identical  or 
interchangeable  units,  acquired  or 
produced  by  a  contractor,  which  are 
intended  to  be  sold,  or  consumed  or 
used  in  the  performance  of  either  direct 
or  indirect  functions. 


"Change  to  a  cost  accounting 
practice."  (See  30.302-2.) 

"Cost  accounting  practice."  (See 
30.302-1.) 

"Cost  objective,"  as  used  in  this  part, 
means  a  function,  organizational 
subdivision,  contract,  or  other  work  unit 
for  which  cost  data  are  desired  and  for 
which  provision  is  made  to  accumulate 
and  measure  the  cost  of  processes, 
products,  jobs,  capitalized  projects,  etc. 

"Currently  performing."  as  used  in 
this  part,  means  that  a  contractor  has 
been  awarded  a  contract,  but  has  not 
yet  received  notification  of  final 
acceptance  of  all  supplies,  services,  and 
data  deliverable  under  the  contract 
(including  options). 

"Defense  contractor,"  as  used  in  this 
part,  means  any  person  who  enters  into 
a  contract  with  the  United  States  for  the 
production  of  material  or  the 
performance  of  services  for  the  national 
defense. 

"Defense  subcontractor,"  as  used  in 
this  part,  means  any  person  other  than 
the  United  States  who  contracts,  at  any 
tier,  to  perform  any  part  of  a  defense 
contractor's  contract. 

"Direct  cost,"  as  used  in  this  part, 
means  any  cost  which  is  identified 
specifically  with  a  particular  final  cost 
objective.  Direct  costs  are  not  limited  to 
items  which  are  incorporated  in  the  end 
product  as  material  or  labor.  Costs 
identified  specifically  with  a  contract 
are  direct  costs  of  that  contract.  All 
costs  identified  specifically  with  other 
final  cost  objectives  of  the  contractor 
are  direct  costs  of  those  cost  objectives. 

"Disclosure  statement,"  as  used  in  this 
part,  means  the  Disclosure  Statement 
required  by  30.202-1. 

"Entitlement,"  as  used  in  this  part, 
means  an  employee's  right  whether 
conditional  or  unconditional  to  receive  a 
determinable  amount  of  compensated 
personnel  absence,  or  pay  in  lieu 
thereof. 

"Established  catalog  or  market  price 
of  commercial  items  sold  in  substantial 
quantities  to  the  general  public"  is  as 
defined  in  15.804-3(c). 

"Funded  pension  cost."  as  used  in  this 
part,  means  the  portion  of  pension  costs 
for  a  current  or  prior  cost  accounting 
period  that  has  been  paid  to  a  funding 
agency  or.  under  a  pay-as-you-go  plan  to 
plan  participants  or  beneficiaries. 

"Funding  agency."  as  used  in  this  part, 
means  an  organization  or  individual 
which  provides  facilities  to  receive  and 
accumulate  assets  to  be  used  either  for 
the  payment  of  benefits  under  a  pension 
plan,  or  for  the  purchase  of  such 
benefits. 

"Indirect  cost."  as  used  in  this  part, 
means  any  cost  not  directly  identified 
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with  a  single  final  cost  objective,  but 
identified  with  two  or  more  final  cost 
objectives  or  with  at  least  one 
intermediate  cost  objective. 

"Indirect  cost  pool,"  as  used  in  this 
part,  means  a  grouping  of  incurred  costs 
identified  with  two  or  more  objectives 
but  not  identified  specifically  with  any 
final  cost  objective. 

"Material  inventory  record."  as  used 
in  this  part,  means  any  record  used  for 
the  accumulation  of  actual  or  standard 
costs  of  a  category  of  material  recorded 
as  an  asset  for  subsequent  cost 
allocation  to  one  or  mure  cost 
objectives. 

"Measurement  of  cost."  (See  30.302- 
1(a).) 

"Multiemployer  pension  plan."  as 
used  in  this  part,  means  a  plan  to  which 
more  than  one  employer  contributes  and 
which  is  maintained  pursuant  to  one  or 
more  coliective  bargaining  agreements 
between  an  employee  organization  and 
more  than  one  employer. 

"Negotiated  subcontract,"  as  used  in 
this  part,  means  any  subcontract  except 
a  firm  fixed-priced  subcontract  made  by 
a  contractor  or  subcontractor  after 
receiving  offers  from  at  least  two 
persons  not  associated  with  each  other 
or  with  such  contractor  or 
subcontractor,  providing  (a)  the 
solicitation  to  all  competitors  is 
identical,  (b)  price  is  the  only 
consideration  in  selecting  the 
subcontractor  from  among  the 
competitors  solicited,  and  (c)  the  lowest 
offer  received  in  compliance  vith  the 
solicitation  from  among  those  solicited 
is  accepted. 

"Net  awards."  as  used  in  this  part, 
means  the  total  obligated  value  of 
negotiated  national  defense  prime 
contract  and  subcontract  awards 
received  during  the  reporting  period 
minus  cancellations,  terminations,  and 
other  rel.ited  credit  transactions. 

"Operating  revenue."  as  used  in  this 
part,  means  amounts  accrued  or  charged 
to  customers,  clients,  and  tenants,  for 
the  sale  of  products  manufactured  or 
purchased  for  resale,  for  services,  and 
for  rental  of  property  held  primanly  for 
leasing  to  others.  It  includes  both 
reimbursable  costs  and  fees  under  cost- 
type  contracts  and  percentage-of- 
completion  sales  accruals,  except  it 
includes  only  the  fee  for  management 
contracts  under  which  the  contractor 
acts  essentially  as  an  agent  of  the 
Government  in  the  erection  or  operation 
of  Government-owned  facilities.  It 
excludes  incidental  interest,  dividends. 


royalty,  and  rental  income  and  proceeds 
from  the  sale  of  assets  used  in  the 
business. 

"Production  unit."  as  used  in  this  part. 
means  a  grouping  of  activities  which 
either  uses  homogeneous  inputs  of  direct 
material  and  direct  labor  or  yields 
homogeneous  outputs  such  that  costs  or 
statistics  related  to  these  homogeneous 
inputs  or  outputs  are  appropriate  as 
bases  for  allocating  variances. 

"Repairs  end  maintenance."  as  used 
in  this  part,  means  the  total  endeavor  to 
obtain  the  expected  service  during  the 
life  of  tangible  capital  assets. 
Maintenance  is  the  regularly  recurring 
activity  of  keeping  assets  in  normal  or 
expected  operating  condition.  Repair  is 
the  activity  of  putting  them  back  into 
normal  or  expected  operating  condition. 

"Reporting  costs,"  as  used  in  this  part, 
is  the  provision  of  cost  information  to 
others.  The  reporting  of  costs  involves 
selecting  relevant  cost  data  and 
presenting  it  in  an  intelligible  manner 
for  use  by  the  receipient. 

"Small  business."  as  used  in  this  part, 
means  any  concern,  firm,  person, 
corporation,  partnership,  cooperative,  or 
other  business  enterprise  which,  under 
15  U.S.C.  637(b)(6)  and  the  rules  and 
regulations  of  the  Small  Business 
Administration  in  Part  121  of  Title  13  of 
the  Code  of  Federal  Regulations,  is 
determined  to  be  a  small  business 
concern  for  the  purpose  of  Government 
contracting. 

30.302      Definitions,  explanations,  and 
Illustrations  of  the  terms,  "cost  accounting 
practice    and    change  to  a  cost  accounting 
practice."     i 

30.302-1      Cost  accounting  practice. 

"Cost  accounting  practice."  as  used  in 
this  part,  means  any  disclosed  or 
established  accounting  method  or 
technique  which  is  used  for  allocation  of 
cost  to  cost  objectives,  assignment  of 
cost  to  cost  accounting  periods,  or 
measurement  of  cost. 

(a)  "Allocation  of  cost  to  cost 
objectives,"  as  used  in  this  part, 
includes  both  direct  and  indirect 
allocation  of  cost.  Examples  of  cost 
accounting  practices  involving 
allocation  of  cost  to  cost  objectives  are 
the  accounting  methods  or  techniques 
used  to  accumulate  cost,  to  determine 
whether  a  cost  is  to  be  directly  or 
indirectly  allocated  to  determine  the 
composition  of  cost  pools,  and  to 
determine  the  selection  and  composition 
of  the  appropriate  allocation  base. 


(b)  "Assignment  of  cost  to  cost 
accounting  periods."  as  used  in  this  part, 
refers  to  a  method  or  technique  used  in 
determining  the  amount  of  cost  to  be 
assigned  to  individual  cost  accounting 
periods.  Examples  of  cost  accounting 
practices  which  involve  the  assignment 
of  cost  to  cost  accounting  periods  are 
requirements  for  the  use  of  specified 
accrual  basis  accounting  or  cash  basis 
accounting  for  a  cost  element. 

(c)  "Measurement  of  cost,  '  as  used  in 
this  part,  encompasses  accounting 
methods  and  techniques  used  in  defining 
the  components  of  cost,  determining  the 
basis  for  cost  measurement,  and 
establishing  criteria  for  use  of 
alternative  cost  measurement 
techniques.  The  determination  of  the 
amount  paid  or  a  change  in  the  amount 
paid  for  a  unit  of  goods  and  services  is 
not  a  cost  accounting  practice.  Examples 
of  cost  accounting  practices  which 
involve  measurement  of  costs  are — 

(1 )  The  use  of  either  historical  cost, 
market  value,  or  present  value; 

(2)  The  use  of  standard  cost  or  actual 
cost;  or 

(3)  The  designation  of  those  items  of 
cost  which  must  be  included  or  excluded 
from  tangible  capital  assets  or  pension 
cost. 

30.302-2      Change  to  a  cost  accounting 
practice. 

"Change  to  a  cost  accounting 
practice."  as  used  in  this  part,  means 
any  alteration  in  a  cost  accounting 
practice,  as  defined  in  30,302-1.  whether 
or  not  such  practices  are  covered  by  a 
Disclosure  Statement,  except  for  the 
following: 

(a)  The  initial  adoption  of  a  cost 
accounting  practice  for  the  first  time  a 
cost  is  incurred,  or  a  function  is  created, 
is  not  a  change  in  cost  accounting 
practice.  The  partial  or  total  elimination 
of  a  cost  or  the  cost  of  a  function  is  not  a 
change  in  cost  accounting  practice.  As 
used  here,  function  is  an  activity  or 
group  of  activities  that  is  identifiable  in 
scope  and  has  a  purpose  or  end  to  be 
accomplished. 

(b)  The  revision  of  a  cost  accounting 
practice  for  a  cost  which  previously  had 
been  immaterial  is  not  a  change  in  cost 
accounting  practice. 

30.302-3      Illustrations  of  changes  which 
meet  the  definition  of  "change  to  a  cost 
accounting  practice." 

(a)  The  method  or  technique  used  for 
measuring  costs  has  been  changed. 
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OescqpUoa 


AcoouRkng  traatmeni 


1 1 )  ConUactor  cbanges  Us  ackianal  cosi  method  Jor  oarr»«»wa  oenston     <  i  Urt  »i#w°  r.ft«v^  t*»  .,^«  ,,-~ , 

costs  •»»<«  (^sruHon     it)(r)  Moow  omnge    \fm  contractor  oompirteO  peTsicxn  CT«Tt  l^s^ic  tr« 

agawaflte  cxssi  mermoti 

(M)  /4/?e/-  change-  The  cont'a:!or  computes  pens.o^:  cost  usmo  tne  .nit 

^^..,,1  i.u         .        -rH_        "^-"^  k^  iHMiHj^ijHiiy  ^dUDT-ume  wanaara  Cy         only  one  comDonen!  set  at  stanrlarrt 
*9  •o^^-wiic  »juriiMfa-  the  time  ana  rate  components  set  at  Standard. 


(b)  The  method  or  technique  used  for  assignment  af  co*t  to  cost  accountmg  periods  has  been  changed. 


Descnptwn 


Accounting  treatment 


(1)  Contractor  changes  his  established  catena  (or  capitalizing  certain 
classes  of  tangible  capital  assets  whose  acquisition  costs  totaled  $  1 
million  per  cost  accounting  period 


(2)  Contractor  changes  his  methods  for  computing  depreciation  for  a 
class  of  assets. 


(3)  Contractor  changes  his  general  method  of  determining  asset  lives 
for  classes  o<  assets  aoqwred  poor  to  the  ettecttve  date  of  CAS  409 


OHi)  Betote  change  items  having  acqotsitro^  costs  o*  t>e»wee<^  S20C 
and  $400  per  jm;  were  capitalized  and  oepreciatea  Dve'  a  numt^e-  o< 
cost  acCOl/frliT>g  periods 

(ii)  Atier  change  The  co-.t-actor  charges  the  i/aiue  o*  assets  costing 
tjetween  S200  and  S40C  per  jni!  to  an  indirect  experise  pooJ  wruct-  'S 
attocated  to  the  cost  objectives  of  the  cost  accouniing  period  .n 
which  ttiE  cost  was  mcur^ea 

(?1{i)  Before  change  The  contractor  assigned  depreoauor  costs  ic  cost 
accounting  periods  using  an  accelerated  method 

fif)  After  change  Ttie  contradoc  assigns  depreaahon  costs  ic  cos; 
accounting  periods  using  the  straigtu  line  metTioa 

f3)(i)  Belore  change  The  contiactor  identified  tne  cost  ac£oi«nu.Tg 
penods  to  which  the  cost  of  tangible  capital  assets  wouic  be  as- 
signed using  guideline  class  lives  provided  tn  !RS  Rev    Pfoc    72- iO 

(lO  After  ctiar^ge  ^he  contractor  changes  tne  method  Of  i«<hich  ne 
Identifies  tf>e  cosi  accounting  penods  ic  whicr,  the  oosts  of  tartgibie 
capital  assets  will  be  assigned.  He  now  jses  the  eitpeclad  actjai 
Irves  based  on  past  usage 


(c)  The  method  or  lechiuque  used  for  allocaUng  costs  has  been  changed. 


Descnption 


Accounting  traetmeru 


(1>  Conlractof  chanoes  h«  mettwd  ta*  atocatmg  G&A  eKpenees  under 

the  requirements  of  Cost  Accounting  Starataol  4  to 


12)  The  contractor  ctianges  the  accounting  for  hardware  common  to  all 
projects 


J1)  ffl  Beiote  O^n^  T>»e  corrtractor  operemng  untJe'  Co^  Accourni^g 
SttncJarrJ  410  tias  t>een  aWooBtmg  +vs  gerierai  ana  admmtst^t've 
expanse  pool  >o  tmai  tx)«  obiodwes  o«  a  iota*  cost  i^ipui  trase  m 
comtpimiKX  wm  the  StanJai^  T>»e  oontrartws  tousmess  ctianges 
substantially  such  that  there  are  significari!  riew  p'-ojects  whicti  t>ave 
oo»y  iR«ignif«caf«  oua«*tie8  of  matenal 

(ti  Atter  Chmige  A»»eT  tt^e  adcMon  rjf  «»e  new  worV  an  e*ah;aiiop  o* 
tt>e  changed  oweu»RS«ar>ces  PD»aats  •«<  ttie  cwntmoed  use  o^  a  total 
COS!  input  base  wouW  iw»ii«  in  a  aignHiLaiii  tSrstorhor  m  ttte  alHxaiion 
r*  *e  G*A  eitpeose  pool  <f\  lelaton  »c  the  tjene+rts  received  'o 
remain  in  compliance  with  Standard  4iO  the  contractor  alters  nis 
GAA  allocation  tiase  Jrom  a  total  coat  mpot  t>a9e  lo  a  value  eoded 
base 

(2)  (i)  Before  change  The  contractor  alt  ated  tne  cost  of  pkuchasec  or 
»«t}u<ettoned  tiaf*ware  directty  to  profacts 

(b)  Attar  aiaoge  The  contractof  cfiarges  the  cost  of  purchased  or 
raqwwrtoned  ftacdwrare  to  an  Mdnaci  a^panae  poa  arhcn  a  aiiocated 
lo  prcjacts  tf&mg  an  appropriate  aUocatun  tta^e. 


35620       Federal  Register  /  Vol.  52.  No.  183  /  Tuesday.  September  22.  1987  /  Rules  and  Regulations 


Description 


Accounting  treatment 


(3)  The  contractor  merges  operating  segments  A  and  B  which  use 
different  cost  accounting  practices  in  accounting  for  manufactunng 
overhead  costs. 


(3)  (i)  Before  change:  In  segment  A.  the  costs  of  the  manufacturing 
overhead  pool  have  been  allocated  to  final  cost  objectives  using  a 
direct  labor  hours  base,  in  segment  B,  the  costs  of  the  manufacturing 
overhead  pool  have  been  allocated  to  final  cost  ob]ectives  using  a 
direct  labor  dollars  base. 

(ii)  After  ctiange:  As  a  result  of  the  merger  of  operations,  the  combined 
segment  decides  to  allocate  the  cost  of  the  manufacturing  overhead 
pool  to  all  final  cost  obiectives.  using  a  direct  labor  dollars  base 
Thus,  for  those  final  cost  objectives  referred  to  in  segment  A,  the 
cost  of  the  manufactunng  overhead  pool  will  be  allocated  to  the  final 
cost  obiectives  of  segment  A  using  a  direct  labor  dollars  base  instead 
of  a  direct  labor  hours  base. 


30.302-4     Illustrations  of  changes  which  do  not  meet  the  definition  of  "Change  to  a  cost  accounting  practice.' 


Descnption 


Accounting  treatment 


(a)  Changes  in  the  interest  rate  levels  in  the  national  economy  have 
invalidated  the  pnor  actuanal  assumption  with  respect  to  anticipated 
investment  earnings.  The  pension  plan  administrators  adopted  an 
increased  (decreased)  interest  rate  actuanal  assumption  The  compa- 
ny allocated  the  resulting  pension  costs  to  all  final  cost  objectives 

(b)  The  basic  benefit  amotjnt  for  a  company's  pension  plan  is  increased 
from  S8  to  S10  per  year  of  credited  service.  The  change  increases 
the  dollar  amount  of  pension  cost  allocated  to  all  final  cost  objectives. 

(c)  A  contractor  who  has  never  paid  pensions  establishes  for  the  first 
time  a  pension  plan.  Pension  costs  for  the  first  year  amounted  to 
S3  5  million. 

(d)  A  contractor  maintained  a  Deferred  Incentive  Compensation  Plan 
After  several  year's  experience,  the  plan  was  determined  not  to  be 
attaining  its  objective,  so  it  was  terminated,  and  no  future  entitle- 
ments were  paid. 

(e)  A  contractor  eliminates  a  segment  that  was  operated  for  the 
purpose  of  doing  research  for  development  of  products  related  to 
nuclear  energy 

(f)  For  a  particular  class  of  assets  for  which  technological  changes 
have  rarely  affected  asset  lives,  a  contractor  starts  with  a  5-year 
average  of  histoncal  lives  to  estimate  future  lives.  He  then  considers 
technological  changes  and  lil^ely  use.  For  the  past  several  years  the 
process  resulted  in  an  estimated  future  life  of  10  years  for  tms  class 
of  assets.  This  year,  a  technological  change  leads  to  a  prediction  of  a 
useful  life  of  7  years  for  the  assets  acquired  this  year  for  the  class  of 
assets. 

(g)  The  marketing  department  of  a  segment  has  reported  directly  to  the 
general  manager  of  the  segment.  The  costs  of  the  marketing  depart- 
ment have  been  combined  as  part  of  the  segments  G&A  expense 
pool  The  company  reorganizes  and  requires  the  marketing  depart- 
ment to  report  directly  to  a  vice  president  at  corporate  headquarters. 


(a)  Adopting  the  increase  (decrease)   in  the  interest  rate  actuarial 
assumption  is  not  a  change  in  cost  accounting  practice. 


(b)  The  increase  in  the  amount  of  the  benefits  is  not  a  change  in  cost 
accounting  practice. 

(c)  The  initial  adoption  of  an  accounting  practice  for  the  first  time 
incurrence  of  a  cost  is  not  a  change  in  cost  accounting  practice. 

(d)  There  was  a  termination  of  the  Deferred  Incentive  Compensation 
Plan.  Elimination  of  a  cost  is  not  a  change  in  cost  accounting 
practice. 

(e)  The  projects  and  expenses  related  to  nuclear  energy  projects  have 
been  terminated.  No  transfer  of  these  projects  and  no  further  work  in 
this  area  is  planned.  This  is  an  elimination  of  cost  and  not  a  change 
in  cost  accounting  practice. 

(f)  The  change  in  estimate  (not  in  method)  is  not  a  change  in  cost 
accounting  practice.  The  contractor  has  not  changed  the  method  or 
technique  used  to  determine  the  estimate.  The  methodology  applied 
has  indicated  a  change  in  the  estimated  life,  and  'ihis  is  not  a  change 
in  cost  accounting  practice. 


I 


(g)  After  the  organization  change  m  the  company's  reporting  structure, 
the  parties  agree  that  the  appropriate  recognition  of  the  beneficial  or 
causal  relationship  between  the  costs  of  the  marketing  department 
and  the  segment  is  to  continue  to  combine  these  costs  as  part  of  the 
segment's  G&A  expense  pool.  Thus,  the  organizational  change  has 
not  resulted  in  a  change  in  cost  accounting  practice. 


30.303    Effect  of  filing  Disclosure 
Statement. 

(a)  A  disclosure  of  a  cost  accounting 
practice  by  a  contractor  does  not 
determine  the  allowability  of  particular 
items  of  cost.  Irrespective  of  the 
practices  disclosed  by  a  contractor,  the 
question  of  whether  or  not.  or  the  extent 
to  which,  a  specific  element  of  cost  is 
allowed  under  a  contract  remains  for 
consideration  in  each  specific  instance. 
Contractors  are  cautioned  that  the 
determination  of  the  allowability  of  cost 
items  will  remain  a  responsibility  of  the 


contracting  officers  pursuant  to  the 
provisions  of  the  applicable 
procurement  regulations. 

(b)  The  individual  Disclosure 
Statement  may  be  used  in  audits  of 
contracts  or  in  negotiation  of  prices 
leading  to  contracts.  The  authority  of  the 
audit  agencies  and  the  contracting 
officers  is  in  no  way  abrogated  by  the 
material  presented  by  the  contractor  in 
his  Disclosure  Statement.  Contractors 
are  cautioned  that  their  disclosures  must 
be  complete  and  accurate;  the  practices 
disclosed  may  have  a  significant  impact 


on  ways  in  which  contractors  will  be 
required  to  comply  with  Cost 
Accounting  Standards. 

30.304    Concurrent  full  and  modified 
coverage. 

Contracts  subject  to  full  coverage  may 
be  performed  during  a  period  in  which  a 
previously  awarded  contract  subject  to 
modified  coverage  is  being  performed. 
Compliance  with  full  coverage  may 
compel  the  use  of  cost  accounting 
practices  that  are  not  required  under 
modified  coverage.  Under  these 
circumstances  the  cost  accounting 
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practices  applicable  to  contractB  siibject 
to  modified  coverage  need  not  be 
changed.  Any  resulting  differences  in 
practices  between  contracts  subject  to 
full  coverage  and  those  subject  to 
modified  coverage  shall  not  constitute  a 
violation  of  CAS  3a 401  and  CAS  30.402. 
This  principle  also  applies  to  contracts 
subject  to  modified  coverage  being 
performed  during  a  period  in  which  a 
previously  awarded  contract  subject  to 
full  coverage  is  being  performed. 

30.305  Materiality. 

In  determining  whether  amounts  of 
cost  are  material  or  immaterial,  the 
following  criteria  shall  be  considered 
where  appropriate;  no  one  criterion  is 
necessarily  determinative: 

(a)  The  absolute  dollar  amount 
involved.  The  larger  the  dollar  amount, 
the  more  likely  that  it  will  be  material. 

(b)  The  amount  of  contract  cost 
compared  with  the  amount  under 
consideration.  The  larger  the  proportion 
of  the  amount  under  consideration  to 
contract  cost,  the  more  likely  it  is  to  be 
material. 

(c)  The  relationship  between  a  cost 
item  and  a  cost  objective.  Direct  cost 
items,  especially  if  the  amounts  are 
themselves  part  of  a  base  for  allocation 
of  indirect  costs,  will  normally  have 
more  impact  than  the  same  amount  of 
indirect  costs. 

(d|  The  impart  on  Government 
funding.  Changes  in  accounting 
treatment  will  have  more  impact  if  they 
influence  the  distribution  of  costs 
between  Government  and  non- 
Government  cost  objectives  than  if  all 
cost  objectives  have  Government 
financial  support. 

(e)  The  cumulative  impact  of 
individually  immaterial  items.  It  is 
appropriate  to  consider  whether  such 
impacts  (1)  tend  to  offset  one  another,  or 
(2)  tend  to  be  in  the  same  direction  and 
hence  to  accumulate  into  a  material 
amount. 

[f)  The  cost  of  administrative 
processing  of  the  price  adjustment 
modification  shall  be  considered.  If  the 
cost  to  process  exceeds  the  amount  to 
be  recovered,  it  is  less  likely  the  amount 
will  be  material. 

30.306  Interpretations. 

In  determining  amounts  of  increased 
costs  in  the  clauses  at  52.230-3.  Cost 
Accounting  Standards,  and  52^30-5, 
Disclosure  and  Consistency  of  Cost 
Accounting  Practices,  the  following 
considerations  apply: 

(a)  Increased  costs  shall  be  deemed  to 
have  resulted  whenever  the  cost  paid  by 
the  Government  results  from  a  charvge  in 
a  contractor's  cost  accounting  practices 
or  from  failure  to  comply  with 


applicable  Cost  .■Accounting  Standards, 
and  such  cost  is  higher  than  it  would 
have  been  had  the  practices  not  been 
changed  or  applicable  Cost  Accounting 
Standards  complied  with. 

(b)  If  the  contractor  under  any  fixed- 
price  contract,  including  a  firm  fixed- 
price  contract,  fails  during  contract 
performance  to  follow  its  cost 
accounting  practices  or  to  comply  with 
apphcable  Cost  Accountmg  Standards, 
increased  costs  are  measured  by  the 
difference  between  the  contract  price 
agreed  to  and  the  contract  price  that 
would  have  been  agreed  to  had  the 
contractor  proposed  in  accordance  with 
the  cost  accounting  practices  used 
during  contract  performance.  The 
determination  of  the  contract  pnce  that 
would  have  been  agreed  to  will  be  left 
to  the  contracting  parties  iind  will 
depend  on  the  circumstances  of  each 
case. 

(c)  The  Government  policy  underlying 
this  interpretation  is  that  the  United 
States  not  pay  increased  costs,  including 
a  profit  enlarged  beyond  that  in  the 
contemplation  of  the  parties  to  the 
contract  when  the  contract  costs,  price. 
or  profit  is  negotiated,  by  reason  of  a 
contractor's  failure  to  use  apphcable 
Cost  Accounting  Standards,  or  to  follow 
consistently  its  cost  accounting 
practices.  In  making  price  adjustments 
under  the  Cost  Accounting  Standard 
clause  at  52.230-3  in  fixed  price  or  cost 
reimbursement  incentive  contracts,  or 
contracts  providing  for  prospective  or 
retroactive  price  redetermination,  the 
Federal  agency  shall  apply  this 
requirement  appropriately  in  the 
circumstances. 

(d)  The  contractor  and  the  contracting 
officer  may  enter  into  an  agreement  as 
contemplated  by  subdivision  (a)(4)(ii)  of 
the  Cost  Accounting  Standards  clause  at 
52.230-3.  covering  a  change  in  practice 
proposed  by  the  Government  or  the 
contractor  for  all  of  the  contractor's 
contracts  for  which  the  contracting 
officer  is  responsible,  provided  that  the 
agreement  does  not  permit  any  increase 
in  the  cost  paid  by  the  Government. 
Such  agreement  may  be  made  final  and 
binding,  notwithstanding  the  fact  that 
experience  may  subsequently  establish 
that  the  actual  impact  of  the  change 
differed  from  that  agreed  to. 

(e)  An  adjustment  to  the  contract 
price  or  of  cost  allowances  pursuant  to 
the  Cost  Accounting  Standards  clause  at 
52.230-3  may  not  be  required  when  a 
change  in  cost  accounting  practices  or  a 
failure  to  follow  Standards  or  cost 
accounting  practices  is  estimated  to 
result  m  increased  costs  being  paid 
under  a  particular  contract  by  the 
United  S'ates.  This  circumstance  may 
arise  when  a  contractor  ;s  performing 


two  or  more  covered  contracts  and  the 
change  or  faihire  affects  ell  such 
contracts.  The  change  or  failure  mav 
increase  the  cost  paid  under  one  or  more 
of  the  contracts,  while  decreasing  the 
cost  paid  under  one  or  more  of  the 
contracts.  In  such  case,  the  Government 
will  not  require  price  adjustment  for  any 
increased  costs  paid  by  the  United 
States,  so  long  as  the  cost  decreases 
under  one  or  more  contracts  are  at  least 
equal  to  the  increased  cost  under  the 
other  affected  contracts,  provided  thai 
the  contractor  and  the  affected 
contractmg  officers  agree  on  the  taethod 
by  which  the  price  ad)uslment6  are  to  be 
made  for  all  affected  contracts.  In  this 
situation,  the  contractmg  agencies 
would,  of  course,  require  an  adjustment 
of  the  contract  price  or  cost  allowances, 
as  appropriate,  to  the  extent  that  the 
increases  under  certain  contracts  were 
not  offset  by  the  decreases  under  the 
remammg  contracts. 

30.307    Cost  Accounting  Standards 
PreamWes. 

Followmg  Part  30.  an  Appemiix 
containing  the  nonregulatory  preambles 
to  the  Cost  Accounting  Standards  and 
preambles  to  related  Rules  and 
Regulations  is  provided  in  the  looseleaf 
edition  only.  The  preambles  are  not 
regulatory,  but  are  intended  to  explain 
why  the  Standards  and  related  Rules 
and  Regulations  were  written,  and  to 
provide  rationale  for  positions  taken 
relative  to  issues  raised  m  the  public 
comments.  The  preambles  are  pnnted  in 
chronological  order  to  provide  an 
administrative  history.  As  revisions  are 
made  to  Part  30.  preambles  will  be 
published  under  the  FAR  system.  Part  I. 
Preambles  to  the  Cost  Accounting 
Standards,  and  Part  II.  Preambles  to  the 
Related  Rules  and  Regulations 
published  by  the  Cost  Accounting 
Standards  Board,  were  originally 
published  in  Title  4  of  the  Code  of 
Federal  Regulations.  Part  III  is  reser\'ed 
for  preambles  to  be  published  under  the 
F.AR  S\  stem. 

Subpart  30.4— Cost  Accounting 
Standards 

30.400    General. 

This  subpart  contains  the  Cost 
Accounting  Standards  [CAS).  The 
requirements  for  use  of  these  Standards 
are  contained  in  Subpart  30.2.  Normal 
?AR  paragraph  numbering  conventions 
are  modified  in  Subpart  30.4  to  maintain 
the  original  CAS  numbering  and 
referencing  scheme.  For  example,  CAS 
401  now  reads  30.401. 
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30.401     Cost  accounting  standard — 
consistency  in  estimating,  accumulating 
and  reponing  costs. 

30.401-10     I  Reserved] 

30.401-20     Purpose. 

The  purpose  of  this  Cost  Accounting 
Standard  is  to  ensure  that  each 
contractors  practices  used  in  estimating 
costs  for  a  proposal  are  consistent  with 
cost  accounting  practices  used  by  him  in 
accumulating  and  reporting  costs. 
Consistency  in  the  application  of  cost 
accounting  practices  is  necessary  to 
enhance  the  hkelihood  that  comparable 
transactions  are  treated  alike.  With 
respect  to  individual  contracts,  the 
consistent  application  of  cost  accounting 
practices  will  facilitate  the  preparation 
of  reliable  cost  estimates  used  in  pricing 
a  proposal  and  their  comparison  with 
the  costs  of  performance  of  the  resulting 
contract.  Such  comparisons  provide  one 
important  basis  for  financial  control 
over  costs  during  contract  performance 
and  aid  in  establishing  accountability 
for  costs  in  the  manner  agreed  to  by 
both  parties  at  the  time  of  contracting. 
The  comparisons  also  provide  an 
improved  basis  for  evaluating  estimating 
capabilities. 


30.401-30    I  Reserved  I 

30.401-40    Fundamental  requirement. 

(a)  A  contractor's  practices  used  in 
estimating  costs  in  pricing  a  proposal 
shall  be  consistent  with  his  cost 
accounting  practices  used  in 
accumulating  and  reporting  costs. 

(b)  A  contractor's  cost  accounting 
practices  used  in  accumulating  and 
reporting  actual  costs  for  a  contract 
shall  be  consistent  with  his  practices 
used  in  estimating  costs  in  pricing  the 
related  proposal. 

(c)  The  grouping  of  homogeneous 
costs  in  estimates  prepared  for  proposal 
purposes  shall  not  per  se  be  deemed  an 
inconsistent  application  of  cost 
accounting  practices  under  paragraphs 
(a)  and  (b)  of  this  section  when  such 
costs  are  accumulated  and  reported  in 
greater  detail  on  an  actual  cost  basis 
during  contract  performance. 

30.401-50     Techniques  for  application. 

(a)  The  standard  allows  grouping  of 
homogeneous  costs  in  order  to  cover 
those  cases  where  it  is  not  practicable  to 
estimate  contract  costs  by  individual 
cost  element  or  function.  However,  costs 
estimated  for  proposal  purposes  shall  be 
presented  in  such  a  manner  and  in  such 
detail  that  any  significant  cost  can  be 
compared  with  the  actual  cost 


accumulated  and  reported  therefor.  In 
any  event  the  cost  accounting  practices 
used  in  estimating  costs  in  pricing  a 
proposal  and  in  accumulating  and 
reporting  costs  on  the  resulting  contract 
shall  be  consistent  with  respect  to: 

(1)  The  classification  of  elements  or 
functions  of  cost  as  direct  or  indirect;  (2) 
the  indirect  cost  pools  to  which  each 
element  or  function  of  cost  is  charged  or 
proposed  to  be  charged;  and  (3)  the 
methods  of  allocating  indirect  costs  to 
the  contract. 

(b)  Adherence  to  the  requirement  of 
30.401-40(a)  of  this  standard  shall  be 
determined  as  of  the  date  of  award  of 
the  contract,  unless  the  contractor  has 
submitted  cost  or  pricing  data  pursuant 
to  Pub.  L.  87-653.  in  which  case 
adherence  to  the  requirement  of  30, 401- 
40(a)  shall  be  determined  as  of  the  date 
of  final  agreement  on  price,  as  shown  on 
the  signed  certificate  of  current  cost  or 
pricing  data.  Notwithstanding  30.401- 
40(b),  changes  in  established  cost 
accounting  practices  during  contract 
performance  may  be  made  in 
accordance  with  FAR  Part  30. 

30.401-60     Illustrations. 

(a)  The  following  examples  are 
illustrative  of  applications  of  cost 
accounting  practices  which  are  deemed 
to  be  consistent. 


Practices  used  in  estimating  costs  (Of  proposals 


Practices  used  in  accumulating  and  reporting  costs  of  contract  performance 


1  Contractor  estimates  an  average  direct  labor  rate  lor  manufactunng  dKect  labor  by  labor  category 
or  function 

2  Contractor  esiimafes  an  average  cost  for  minor  startdard  hardware  items,  including  nuts.  t)0*ts. 
wrasners,  etc 

3  Coniracior  ijstjs  an  esimate':!  rale  lor  manufacturing  overtiead  to  be  applied  to  an  es>rr\ated  direct 
laoor  base  h,;.  ,oent,t,es  ;r,t;  'erris  .nciuded  in  fits  estimate  ol  manulacturing  overtiead  and  provides 
suppon^rig  aaia  for  ine  estimaiod  direct  latxx  base 


1  Contractor  records  manufactunng   diracl   latior  based   on   actual  cost  lor  eacb 
irvjividual  and  collects  such  costs  t>y  latxx  caieoor-  O'  luncfion 

2  Contractor   records   actual   cost   for   rnmor   standard   hardware   items   based   upon 
invoices  or  material  transfer  slips 

3.  Contractor  accounts  for  marHjIaclunng  ovemead  by  individuai  iter^s  of  cost  wfiich  are 
accumulated  m  a  cost  pool  allocated  to  final  cost  obiectives  on  a  direct  labor  base. 


(li|  The  following  examples  are  illustrative  of  application  of  cost  accounting  practices  which  are  deemed  not  to  be 

consistent. 


Practices  used  kx  estimating  costs  for  proposals 


Practices  used  m  accumulating  and  reporting  costs  of  contract  performance 


4  Coniracior  estimates  a  fotai  dollar  amount  tor  engmeenng  labor  wfiich  mcfuries  disparate  and  4   Contractor  accounts  for  engmeenng  labor  by  cost  furction.  i.e  ,  d'afling.  designing, 
signiiicari  elements  >  functions  Ol  engineering  laoor   Contractor  does  not  provide  supporting  data  '      production  engineering,  etc. 

reconciling  mis  ArxKtni  to  't^  estimates  for  Ttie  same  engmeenng  labor  cost  functions  for  wbtcfi  he  i 
will  seoaraieiv  accouni  -n  cor^tract  Derfarmance 

5  Contractor  estimates  e^toeenrx^  laoo'  Dv  cost  function   i  e    drafting,  production  engineering,  etc  5    Contractor   accumulates   total   engmeenng   labor   m   one   undtfferentiaied   acccxmt. 

6  Contractor   estimates   a   sin-^ie   ocmar   amount   tor   machining  cost  to  cover   latx>r    matenal   and  6    Contractor  records  separately  the  actual  cost  of  macnming  laoor  arx3  maienai  as 
over'iead  |      direct  costs,  and  laclory  overhead  as  indirecl  costs 
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30.401-70    Interpretation. 

30.401.  Cost  Accounting  Standard — 
Consistency  in  Estimating. 
.'Xccumulating  and  Reporting  Costs, 
requires  in  30.401-40  that  a  contractor's 
"practices  used  in  estimating  costs  in 
pricing  a  proposal  shall  be  consistent 
with  his  cost  accounting  practices  used 
m  accumulating  and  reporting  costs." 


In  estimating  the  cost  of  direct 
material  requirements  for  a  contract,  it 
is  a  common  practice  to  first  estimate 
the  cost  of  the  actual  quantities  to  be 
incorporated  in  end  items.  Provisions 
are  then  made  for  additional  direct 
material  costs  to  cover  expected 
material  losses  such  as  those  which 
occur,  for  example,  when  items  are 
scrapped,  fail  to  meet  specifications,  are 


lost,  consumed  in  the  manufacturing 
process,  or  destroyed  in  testing  and 
qualification  processes.  The  cost  of 
some  or  all  of  such  additional  direct 
material  requirements  is  often  estimated 
by  the  application  of  one  or  more 
percentage  factors  to  the  total  cost  of 
basic  direct  material  requirements  or  to 
some  other  base. 
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Questions  have  arisen  as  to  whether 
the  accumulation  of  direct  material  costs 
in  an  undifferentiated  account  where  a 
contractor  estimates  a  significant  part  of 
such  costs  by  means  of  percentage 
factors  is  in  compliance  with  30.401.  The 
most  serious  questions  pertain  to  such 
percentage  factors  which  are  not 
supported  by  the  contractor  with 
accounting,  statistical,  or  other  relevant 
data  from  past  experience,  nor  by  a 
program  to  accumulate  actual  costs  for 
comparison  with  such  percentage 
estimates.  The  accumulation  of  direct 
costs  in  an  undifferentiated  account  in 
this  circumstance  is  a  cost  accounting 
practice  which  is  not  consistent  with  the 
practice  of  estimating  a  significant  pari 
of  costs  by  means  of  percentage  factors. 
This  situation  is  virtually  identical  with 
that  described  in  Illustration  30.401- 
60(b)(5),  which  deals  with  labor. 

30.401  does  not,  however,  prescribe 
the  amount  of  detail  required  in 
accumulating  and  reporting  costs.  The 
amount  of  detail  required  may  vary 
considerably  depending  on  the 
percentage  factors  used,  the  data 
presented  in  justification  or  lack  thereof, 
and  the  significance  of  each  situation. 
Accordingly,  it  is  neither  appropriate 
nor  practical  to  prescribe  a  single  set  of 
accounting  practices  which  would  be 
consistent  in  all  situations  with  the 
practices  of  estimating  direct  material 
costs  by  percentage  factors.  Therefore, 
the  amount  of  accounting  and  statistical 
detail  to  be  required  and  maintained  in 
accounting  for  this  portion  of  direct 
material  costs  has  been  and  continues  to 
be  a  matter  to  be  decided  by 
Government  procurement  authorities  on 
the  basis  of  the  individual  facts  and 
circumstances. 

30.402    Cost  accounting  standard — 
consistency  In  allocating  cosU  incurred  for 
ttie  same  purpose. 

30.402-10    [Reserved] 

30.402-20     Purpose. 

The  purpose  of  this  standard  is  to 
require  that  each  type  of  cost  is 
allocated  only  once  and  on  only  one 
basis  to  any  contract  or  other  cost 
objective.  The  criteria  for  determining 
the  allocation  of  costs  to  a  product, 
contract,  or  other  cost  objective  should 
be  the  same  for  all  similar  objectives. 
Adherence  to  these  cost  accounting 
concepts  is  necessary  to  guard  against 
the  overcharging  of  some  cost  objectives 
and  to  prevent  double  counting.  Double 
counting  occurs  most  commonly  when 
cost  items  are  allocated  directly  to  a 
cost  objective  without  eliminating  like 
cost  items  from  indirect  cost  pools 
which  are  allocated  to  that  cost 
objective. 


30.402-30    [Reserved] 

30.402-40    Fundamental  requirement. 

AH  costs  incurred  for  the  same 
purpose,  in  like  circumstances,  are 
either  direct  costs  only  or  indirect  costs 
only  with  respect  to  final  cost 
objectives.  No  final  cost  objective  shall 
have  allocated  to  it  as  an  indirect  cost 
any  cost,  if  other  costs  incurred  for  the 
same  purpose,  in  like  circumstances, 
have  been  included  as  a  direct  cost  of 
that  or  any  other  final  cost  objective. 
Further,  no  final  cost  objective  shall 
have  allocated  to  it  as  a  direct  cost  any 
cost,  if  other  costs  incurred  for  the  same 
purpose,  in  like  circumstances,  have 
been  included  in  any  indirect  cost  pool 
to  be  allocated  to  that  or  any  other  final 
cost  objective. 

30.402-50    Techniques  tor  application. 

(a)  The  Fundamental  Requirement  is 
stated  in  terms  of  cost  incurred  and  is 
equally  applicable  to  estimates  of  costs 
to  be  incurred  as  used  in  contract 
proposals. 

(b)  The  Disclosure  Statement  to  be 
submitted  by  the  contractor  will  require 
that  he  set  forth  his  cost  accounting 
practices  with  regard  to  the  distinction 
between  direct  and  indirect  costs.  In 
addition,  for  those  types  of  cost  which 
are  sometimes  accounted  for  as  direct 
and  sometimes  accounted  for  as 
indirect,  the  contractor  will  set  forth  in 
his  Disclosure  Statement  the  specific 
criteria  and  circumstances  for  making 
such  distinctions.  In  essence,  the 
Disclosure  Statement  submitted  by  the 
contractor,  by  distinguishing  between 
direct  and  indirect  costs,  and  by 
describing  the  criteria  and 
circumstances  for  allocating  those  items 
which  are  sometimes  direct  and 
sometimes  indirect,  will  be 
determinative  as  to  whether  or  not  costs 
are  incurred  for  the  same  purpose. 
Disclosure  Statement  as  used  heiom 
refers  to  the  statement  required  to  be 
submitted  by  contractors  as  a  condition 
of  contracting  as  set  forth  in  Subpart 
30.2. 

(c)  In  the  event  that  a  contractor  has 
not  submitted  a  Disclosure  Statement 
the  determination  of  whether  specific 
costs  are  directly  allocable  to  contracts 
shall  be  based  upon  the  contractor's 
cost  accounting  practices  used  at  the 
time  of  contract  proposal. 

(d)  Whenever  costs  which  serve  the 
same  purpose  cannot  equitably  be 
indirectly  allocated  to  one  or  more  final 
cost  objectives  in  accordance  with  the 
contractor's  disclosed  accounting 
practices,  the  contractor  may  either:  (1) 
use  a  method  for  reassigning  all  such 
costs  which  would  provide  an  equitable 
distribution  to  all  final  cost  objectives. 


or  (2)  directly  assign  all  such  costs  to 
final  cost  objectives  with  which  they  are 
specifically  idenjfied  In  the  event  the 
contractor  decides  to  make  a  change  for 
either  purpose,  the  Disclosure  Statement 
shall  be  amended  to  reflect  the  revised 
accounting  practices  involved. 

(e)  Any  direct  cost  of  minor  doll.tr 
amount  may  be  treated  as  an  indirect 
cost  for  reasons  of  practicality  where 
the  accounting  treatment  for  such  cos!  is 
consistently  applied  to  all  final  cost 
objectives,  provided  that  such  treatnirnt 
produces  results  which  are  substnntirilly 
the  same  as  the  results  which  would 
have  been  obtained  if  such  cost  had 
been  treated  as  a  direct  cost. 

30.402-60    Illustrations. 

(a)  Illustrations  of  costs  which  are 
incurred  for  the  same  purpose: 

(1)  Contractor  normally  allocates  all 
travel  as  an  indirect  cost  and  previously 
disclosed  this  accounting  practice  to  the 
Government.  For  purposes  of  a  new 
proposal,  contractor  intends  to  allocate 
the  travel  costs  of  personnel  whose  time 
is  accounted  for  as  direct  labor  directly 
to  the  contract.  Since  travel  costs  of 
personnel  whose  time  is  accounted  for 
as  direct  Idbor  working  on  other 
contracts  are  costs  which  are  incurred 
for  the  same  purpose,  these  costs  may 
no  longer  be  included  within  indirect 
cost  pools  for  purposes  of  allocation  to 
any  covered  Government  contract. 
Contractor's  Disclosure  Statement  must 
be  amended  for  the  proposed  changes  in 
accounting  practices. 

(2)  Contractor  normally  allocates 
planning  costs  indirectly  and  allocates 
this  cost  to  all  contracts  on  the  basis  of 
direct  labor.  A  proposal  for  a  new 
contract  requires  a  disproportionate 
amount  of  planning  costs.  The 
contractor  prefers  to  continue  to  allocate 
planning  costs  indirectly.  In  order  to 
equitably  allocate  the  total  planning 
costs,  the  contractor  may  use  a  method 
for  allocating  all  such  costs  which  would 
provide  an  equitable  distribution  to  all 
final  cost  objectives.  For  example,  he 
may  use  the  number  of  planiiing 
documents  processed  rather  than  his 
former  allocation  base  of  direct  labor. 
Contractor's  Disclosure  Statement  must 
be  amended  for  the  proposed  changes  in 
accounting  practices. 

(b)  Illustrations  of  costs  which  are  not 
incurred  for  the  same  purpose: 

(1)  Contractor  normally  allocates 
special  tooling  costs  directly  to 
contracts.  The  costs  of  general  purpose 
tooling  are  normally  included  in  the 
indirect  cost  pool  which  is  allocated  to 
contracts.  Both  of  these  accounting 
practices  were  previously  disclosed  to 
the  Government.  Since  both  types  of 
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casts  involved  were  not  incurred  for  the 
same  purpose  in  accordance  with  the 
criteria  set  forth  in  the  contractor's 
Disclosure  Statement,  the  allocation  of 
general  purpose  tooling  costs  from  the 
indirect  cost  pool  to  the  contract,  in 
addition  to  the  directly  allocated  special 
tooling  costs.  IS  not  considered  a 
violation  of  the  standard. 

(2)  Contractor  proposes  to  perform  a 
contract  which  will  require  three 
firemen  on  24-hour  duty  at  a  fixed-post 
to  provide  protection  against  damage  to 
highly  inflammable  materials  used  on 
the  contract.  Contractor  presently  has  a 
fire  fighting  force  of  10  employees  for 
general  protection  of  the  plant. 
Contractor's  costs  for  these  latter 
firemen  are  treated  as  indirect  costs  and 
allocated  to  all  contracts;  however,  he 
wants  to  allocate  the  three  fixed-post 
firemen  directly  to  the  particular 
contract  requiring  them  and  also 
allocate  a  portion  of  the  cost  of  the 
general  firefighting  force  to  the  same 
contract.  He  may  do  so  but  only  on 
condition  that  his  disclosed  practices 
indicate  that  the  costs  of  the  separate 
classes  of  firemen  serve  different 
purposes  and  that  it  is  his  practice  to 
allocate  the  general  firefighting  force 
indirectly  and  to  allocate  fixed-post 
firemen  directly . 

30.402-70    Interpretation. 

30.402,  Cost  .Accounting  Standard — 
Consistency  in  Allocating  Costs 
Incurred  for  the  Same  Phjrpose,  provides, 
in  30.402-tO,  that  ■■    '    '  no  final  cost 
objective  shall  have  allocated  to  it  as  a 
direct  cost  any  cost,  if  other  costs 
incurred  for  the  same  purpose,  in  like 
circumstances,  have  been  included  in 
any  indirect  cost  pool  to  be  allocated  to 
that  or  any  other  final  cost  objective." 

This  interpretation  deals  with  the  way 
30,402  applies  to  the  treatment  of  costs 
incurred  in  preparing,  submitting,  and 
supporting  proposals.  In  essence,  it  is 
addressed  to  whether  or  not,  under  the 
Standard,  all  such  costs  are  incurred  for 
the  same  puroose.  in  like  circumstances. 

Under  30.402.  costs  incurred  in 
preparing,  submitting,  and  supporting 
proposals  pursuant  to  a  specific 
requirement  of  an  existing  contract  are 
considered  to  have  been  incurred  in 
different  circumstances  from  the 
circumstances  under  which  costs  are 
incurred  in  preparing  proposals  which 
do  not  result  from  such  specific 
requirement.  The  circumstances  are 
different  because  the  costs  of  preparing 
proposals  specifically  required  by  the 
provisions  of  an  existing  contract  relate 
only  to  that  contract  while  other 
proposal  costs  relate  to  all  work  of  the 
contractor. 


This  interpretation  does  not  preclude 
the  allocation,  as  indirect  costs,  of  costs 
incurred  in  preparing  all  proposals.  The 
cost  accounting  practices  used  by  the 
contractor,  however,  must  be  followed 
consistently  and  the  method  used  to 
reallocate  such  costs,  of  course,  must 
provide  an  equitable  distribution  to  all 
final  cost  objectives. 

30.403    Allocation  of  hom«  office 
expenses  to  segments. 

30.403-10     I  Reserved] 

30.403-20    Purpose. 

fa)  The  purpose  of  this  Cost 
Accounting  Standard  is  to  establish 
criteria  for  allocation  of  the  expenses  of 
a  home  office  to  the  segments  of  the 
organization  based  on  the  beneficial  or 
causal  relationship  between  such 
expenses  and  the  receiving  segments.  It 
provides  for:  (1)  identification  of 
expenses  for  direct  allocation  to 
segments  to  the  maximum  extent 
practical;  (2)  accumulation  of  significant 
nondirectly  allocated  expenses  into 
logical  and  relatively  homogeneous 
pools  to  be  allocated  on  bases  reflecting 
the  relationship  of  the  expenses  to  the 
segments  concerned;  and  (3)  allocation 
of  any  remaining  or  residual  home  office 
expenses  to  all  segments.  Appropriate 
implementation  of  this  Standard  will 
limit  the  amount  of  home  office 
expenses  classified  as  residual  to  the 
expenses  of  managing  the  organization 
as  a  whole. 

(b)  This  Standard  does  not  cover  the 
reallocation  of  a  segment's  share  of 
home  office  expenses  to  contracts  and 
other  cost  objectives. 

30.403-30    jResATved) 

30.403-40    Fundamental  requirement 

(a)  (1)  Home  office  expenses  shall  be 
allocated  on  the  basis  of  the  beneficial 
or  causal  relationship  between 
supporting  and  receiving  activities.  Such 
expenses  shall  be  allocated  directly  to 
segments  to  the  maximum  extent 
practical.  Expenses  not  directly 
allocated,  if  significant  in  amount  and  in 
relation  to  total  home  office  expenses, 
shall  be  grouped  in  logical  and 
homogeneous  expense  pools  and 
allocated  pursuant  to  paragraph  (b)  of 
this  subsection.  Such  allocations  shall 
minimize  to  the  extent  practical  the 
amount  of  expenses  which  may  be 
categorized  as  residual  (those  of 
managing  the  organization  as  a  whole). 
These  residual  expenses  shall  be 
allocated  pursuant  to  paragraph  (c)  of 
this  subsection. 

(2)  No  segment  shall  have  allocated  to 
it  as  an  indirect  cost,  either  through  a 
homogeneous  expense  pool,  or  the 


residual  expense  pool,  any  cost,  if  other 
costs  incurred  for  the  same  purpose 
have  been  allocated  directly  to  that  or 
any  other  segment, 

(b)  The  following  subparagraphs 
provide  criteria  for  allocation  of  groups 
of  home  office  expenses, 

(1 )  Centralized  service  functions. 
Expenses  of  centralized  service 
functions  performed  by  a  home  office  for 
its  segments  shall  be  allocated  to 
segments  on  the  basis  of  the  service 
furnished  to  or  received  by  each 
segment.  Centralized  service  functions 
performed  by  a  home  office  for  its 
segments  are  considered  to  consist  of 
specific  functions  which,  but  for  the 
existence  of  a  home  office,  would  be 
performed  or  acquired  by  some  or  all  of 
the  segments  individually.  Examples 
include  centrally  performed  personnel 
administration  and  centralized  data 
processing. 

(2)  Staff  management  of  certain 
specific  activities  of  segments.  The 
expenses  incurred  by  a  home  office  for 
staff  management  or  policy  guidance 
functions  which  are  significant  in 
amount  and  in  relation  to  total  home 
office  expenses  shall  be  allocated  to 
segments  receiving  more  than  a  minimal 
benefit  over  a  base,  or  bases, 
representative  of  the  total  specific 
activity  being  managed.  Staff 
management  or  policy  guidance  to 
segments  is  commonly  provided  in  the 
overall  direction  or  support  of  the 
performance  of  discrete  segment 
activities  such  as  manufacturing, 
accounting,  and  engineering  (but  see 
subparagraph  (b)(6)  of  this  subsection). 

(3)  Line  management  of  particular 
segments  or  groups  of  segments.  The 
expense  of  line  management  shall  be 
allocated  only  to  the  particular  segment 
or  group  of  segments  which  are  being 
managed  or  supervised.  If  more  than  one 
segment  is  managed  or  supervised,  the 
expense  shall  be  allocated  using  a  base 
or  bases  representative  of  the  total 
activity  of  such  segments.  Line 
management  is  considered  to  consist  of 
management  or  supervision  of  a  segment 
or  group  of  segments  as  a  whole. 

(4)  Central  payments  or  accruals. 
Central  payments  or  accruals  which  are 
made  by  a  home  office  on  behalf  of  its 
segments  shall  be  allocated  directly  to 
segments  to  the  extent  that  all  such 
payments  or  accruals  of  a  given  type  or 
class  can  be  identified  specifically  with 
individual  segments.  Central  payments 
or  accruals  are  those  which  but  for  the 
existence  of  a  number  of  segments 
would  be  accrued  or  paid  by  the 
individual  segments.  Common  examples 
include  centrally  paid  or  accrued 
pension  costs,  group  insurance  costs, 
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State  and  local  income  taxes  and 
franchise  taxes,  and  payrolls  paid  by  a 
home  office  on  behalf  of  its  segments. 
Any  such  types  of  payments  or  accruals 
which  cannot  be  identified  specifically 
with  individual  segments  shall  be 
allocated  to  benefited  segments  using  an 
allocation  base  representative  of  the 
factors  on  which  the  total  payment  is 
based. 

(5)  Independent  research  and 
development  costs  and  bid  and  proposal 
costs.  Independent  research  and 
development  costs  and  bid  and  proposal 
costs  of  a  home  office  shall  be  allocated 
in  accordance  with  30.420. 

(6)  Staff  management  not  identifiable 
with  any  certain  specific  activities  of 
segments.  The  expenses  incurred  by  a 
home  office  for  staff  management, 
supervisory,  or  policy  functions,  which 
are  not  identifiable  to  specific  activities 
of  segments  shall  be  allocated  in 
accordance  with  paragraph  (c)  of  this 
subsection  as  residual  expenses. 

(c)  Residual  expenses.  (1)  All  home 
office  expenses  which  are  not  allocable 
in  accordance  with  paragraph  (a]  of  this 
subsection  and  subparagraphs  (b)(1) 
through  (b)(5)  of  this  subsection  shall  be 
deemed  residual  expenses.  Typical 
residual  expenses  are  those  for  the  chief 
executive,  the  chief  financial  officer,  and 
any  staff  which  are  not  identifiable  with 
specific  activities  of  segments.  Residual 
expenses  shall  be  allocated  to  all 
segments  under  a  home  office  by  means 
of  a  base  representative  of  the  total 
activity  of  such  segments,  except  where 
paragraph  (c)  (2)  or  (3)  of  this  subsection 
applies. 

(2)  Residual  expenses  shall  be 
allocated  pursuant  to  30.403-50(c)(l)  if 
the  total  amount  of  such  expenses  for 
the  contractor's  previous  fiscal  year 
(excluding  any  unallowable  costs  and 
before  eliminating  any  amounts  to  be 
allocated  in  accordance  with 
subparagraph  (c)(3)  of  this  section) 
exceeds  the  amount  obtained  by 
applying  the  following  percentage(s)  to 
the  aggregate  operating  revenue  of  all 
segments  for  such  previous  year: 

3.35  percent  of  the  first  $100  million; 
0.95  percent  of  the  next  $200  milhon; 
0.30  percent  of  the  next  $2.7  billion: 
0.20  percent  of  all  amounls  over  $3  billion. 

The  determination  required  by  this 
paragraph  for  the  1st  year  the  contractor 
is  subject  to  this  Standard  shall  be 
based  on  the  pro  forma  application  of 
this  Standard  to  the  home  office 
expenses  and  aggregate  operating 
revenue  for  the  contractor's  previous 
fiscal  year. 

(3)  Where  a  particular  segment 
receives  significantly  more  or  less 
benefit  from  residual  expenses  than 


would  be  reflected  by  the  allocation  of 
such  expenses  pursuant  to  subparagraph 
(c)  (1)  or  (2)  of  this  subsection  (see 
30.403- 50(d)),  the  Government  and  the 
contractor  may  agree  to  a  special 
allocation  of  residual  expenses  to  such 
segment  commensurate  with  the 
benefits  received.  The  amount  of  a 
special  allocation  to  any  segment  made 
pursuant  to  such  an  agreement  shall  be 
excluded  from  the  pool  of  residual 
expenses  to  be  allocated  pursuant  to 
subparagraph  (c)  (1)  or  (2|  of  this 
subsection,  and  such  segment's  data 
shall  be  excluded  from  the  base  used  to 
allocate  this  pool. 

30.403-50    Techniques  for  application. 

(a)  (1)  Separate  expense  groupings 
will  ordinarily  be  required  to  implement 
30.403-40.  The  number  of  groupinj^s  will 
depend  primarily  on  the  variety  and 
significance  of  service  and  management 
functions  performed  by  a  particular 
home  office.  Ordinarily,  each  service  or 
management  function  will  have  to  be 
separately  identified  for  allocation  by 
means  of  an  appropriate  allocation 
technique.  However,  it  is  not  necessary 
to  identify  and  allocate  different 
functions  separately,  if  allocation  in 
accordance  with  the  relevant 
requirements  of  30.403-J0|b)  can  be 
made  using  a  common  allocation  base. 
For  example,  if  the  personnel 
department  of  a  home  office  provides 
personnel  services  for  some  or  all  of  the 
segments  (a  centralized  service 
function]  and  also  established  personnel 
policies  for  the  same  segments  (a  staff 
management  function),  the  expenses  of 
both  functions  could  be  allocated  over 
the  same  base,  such  as  the  number  of 
personnel,  and  the  separate  functions  do 
not  have  to  be  identified. 

(2)  Where  the  expense  of  a  given 
function  is  to  be  allocated  by  means  of  a 
particular  allocation  base,  all  segments 
shall  be  included  in  the  base  unless:  (i) 
Any  excluded  segment  did  not  receive 
significant  benefits  from,  or  contribute 
significantly  to  the  cause  of  the  expense 
to  be  allocated  and,  (ii)  any  included 
segment  did  receive  significant  benefits 
from  or  contribute  significantly  to  the 
cause  of  the  expense  in  question. 

(b)  (1)  Section  30,403-60  illustrates 
various  expense  pools  which  may  be 
used  together  with  appropriate 
allocation  bases.  The  allocation  of 
centralized  service  functions  shall  be 
governed  by  a  hierarchy  of  preferable 
allocation  techniques  which  represent 
beneficial  or  casual  relationships.  The 
preferred  representation  of  such 
relationships  is  a  measure  of  the  activity 
of  the  organization  performing  the 
function.  Supporting  functions  are 
usually  labor-oriented,  machine- 


oriented,  or  space-oriented.  Measures  of 
the  activities  of  such  functions 
ordinarily  can  be  expressed  in  terms  of 
labor  hours,  machine  hours,  or  square 
footage.  Accordingly,  costs  of  these 
functions  shall  be  allocated  by  use  of  a 
rate,  such  as  a  rate  per  labor  hour,  rate 
per  machine  hour  or  cost  per  square 
foot,  unless  such  measures  are 
unavailable  or  impractical  to  ascertain. 
In  these  latter  cases  the  basis  for 
allocation  shall  be  a  measurement  of  the 
output  of  the  supporting  function.  Output 
is  measured  in  terms  of  units  of  end 
product  produced  by  the  supporting 
function,  as  for  example,  number  of 
printed  pages  for  a  print  shop,  number  of 
purchase  orders  processed  by  a 
purchasing  department,  number  of  hires 
by  an  employment  office, 

(2)  Where  neither  activity  nor  output 
of  the  supporting  function  can  be 
practically  measured,  a  surrogate  for  th^ 
beneficial,  or  causal  relationship  must 
be  selected.  Surrogates  used  to 
represent  the  relationship  are  generally 
measures  of  the  activity  of  the  segments 
receiving  the  service:  for  example,  for 
personnel  ser\ices  reasonable 
surrogates  would  be  number  of 
personnel,  labor  hours,  or  labor  dollars 
of  the  segments  receiving  the  service. 
Any  surrogate  used  should  be  a 
reasonable  measure  of  the  ser\  ices 
received  and,  logically,  should  vary  in 
proportion  to  the  services  received. 

(c)  (1)  Where  residual  expenses  are 
required  to  be  allocated  pursuant  to 
30.403-40(c)(2).  the  three  factor  formula 
described  below  must  be  used.  This 
formula  is  considered  to  result  in 
appropriate  allocations  of  the  residual 
expenses  of  home  offices.  It  takes  into 
account  three  broad  areas  of 
management  concern:  The  employees  of 
the  organization,  the  business  volume. 
and  the  capital  invested  in  the 
organization.  The  percentage  of  the 
residual  expenses  to  be  allocated  to  ary 
segment  pursuant  to  the  three  factor 
formula  is  the  arithmetical  average  of 
the  following  three  percentages  for  the 
same  period: 

(i)  The  percentage  of  the  segment's 
payroll  dollars  to  the  total  payroll 
dollars  of  all  segments. 

(ii)  The  percentage  of  the  segments 
operating  revenue  to  the  total  operating 
revenue  of  all  segments.  For  this 
purpose,  the  operating  revenue  of  any 
segment  shall  include  amounts  charged 
to  other  segments  and  shall  be  reduced 
by  amounts  charged  by  other  segments 
for  purchases. 

(ill)  The  percentage  of  the  average  net 
book  value  of  the  sum  of  the  segment's 
tangible  capital  assets  plus  inventories 
to  the  total  average  net  book  value  of 
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such  assets  of  ail  segments.  Property 
held  primarily  for  leasing  to  others  shall 
be  excluded  from  the  computation.  The 
average  net  book  value  shall  be  the 
average  of  the  net  book  value  at  the 
beginnmg  of  the  organization's  fiscal 
year  and  the  net  book  value  at  the  end 
of  the  year. 

(d)  The  following  paragraphs  provide 
guidance  for  implementing  the 
requirements  of  30.403-40{c)(31. 

(1)  An  indication  that  a  segment 
received  significantly  less  benefit  in 
relation  to  other  seg.  .ents  can  arise  if  a 
segment,  unlike  all  or  most  other 
segments,  performs  on  its  own  many  of 
the  functions  included  in  the  residual 
expense.  Another  indication  may  be 
that,  in  relation  to  its  size, 
comparatively  little  or  no  costs  are 
allocable  to  a  segment  pursuant  to 
30.403-40(b)  fl)  through  (5).  Evidence  of 
comparatively  little  communication  or 
interpersonal  relations  between  a  home 
office  and  a  segment,  in  relation  to  its 
size,  may  also  indicate  that  the  segment 


receives  significantly  less  benefit  from 
residual  expenses.  Conversely,  if  the 
opposite  conditions  prevail  at  any 
segment,  a  greater  allocation  than  would 
result  from  the  application  of  30.403- 
40(c)  (1 1  or  (2)  may  be  indicated.  This 
may  be  the  case,  for  example,  if  a 
segment  relies  heavily  on  the  home 
office  for  certain  residual  functions 
normally  performed  by  other  segments 
on  their  own. 

(2)  Segments  which  may  require 
special  allocations  of  residual  expenses 
pursuant  to  30.403-40(c)(3)  include,  but 
are  not  limited  to  foreign  subsidiaries. 
GOCOs,  domestic  subsidiaries  with  less 
than  a  majority  ownership,  and  joint 
ventures. 

(3)  The  portion  of  residual  expenses  to 
be  allocated  to  a  segment  pursuant  to 
30,403^0(c)(3)  shall  be  the  cost  of 
estimated  or  recorded  efforts  devoted  to 
the  segments. 

(e)  Home  office  functions  may  be 
performed  by  an  organization  which  for 
some  purposes  may  not  be  a  part  of  the 


legal  entity  with  which  the  Government 
has  contracted.  This  situation  may  arise, 
for  example,  in  instances  where  the 
Government  contracts  directly  with  a 
corporation  which  is  wholly  or  partly 
owned  by  another  corporation.  In  this 
case,  the  latter  corporation  serves  as  a 
"home  office,"  and  the  corporation  with 
which  the  contract  is  made  is  a 
"segment"  as  those  terms  are  defined 
and  used  in  this  Standard.  For  purposes 
of  contracts  subject  to  this  Standard,  the 
contracting  corporation  may  only  accept 
allocations  from  the  other  corporation  to 
the  extent  that  such  allocations  meet  the 
requirements  set  forth  in  this  Standard 
for  allocation  of  home  office  expenses  to 
segments.  j 

30.403-60    Illustrations. 

(a)  The  following  table  lists  some 
typical  pools,  together  with  illustrative 
allocation  bases,  which  could  be  used  in 
appropriate  circumstances; 


Home  oHice  expense  i>  function 


Illustrative  allocation  bases 


Ce^t'3iize<1  service  functions 
1    Personnel  aonw^istrat-on 
Data  processinq  services 


Centraiijed  Burcnasmg  and  subconlfaclmg.. 

Centralized  rvarefiousing 

Jorriparv  atrcr^f  service    ,..„ 

Central  ierepfx)ne  servica 


1.  Number  of  personnel,  labor  hours  payroll,  nurntjer  of  ri,rr^s 

2.  Macbtne  time,  nunr\ber  of  repons 

3.  Number  of  purcnase  orders  value  of  purctiases,  nurnber  of  items, 

4.  Square  tootsge  vaiue  d<  rnalenal  vcHurDe 

5.  Ac&jal  or  sterxJafO  'ale  per  r>our  mile  passenger  mile,  or  similar  unit 
6   Usage  costs,  number  of  mslrumonts 


(h)  The  selection  of  a  base  for  allocating  centralized  service  functions  shall  be  governed  by  the  criteria  established  in 
30,403-5O(b|. 

(c)  The  listed  allocation  bases  in  this  section  are  illustrative.  Other  bases  for  allocation  of  home  office  expenses  to 
segments  may  be  used  if  they  are  substantially  in  accordaiKe  with  the  beneficial  or  casual  relationships  outlined  in  30.403^0. 


Honie  o**ice  expense  Of  furx:tion 


UM  I 


Staff  management  of  specific  activities 

1  Personnel  management 

2  Manufacturing  pofrcies  (quaWy  control.  mOustrial  engioeennfl.  productior\  scned*j>ng. 
inspection  and  testing,  etc.). 

3  Enq*ieering  poftcies    „.„ 

4  Material  purcnasinq  policies _ - 

5  Marketing  policies      

Central  payments  o*  accruals. 

1  Pension  eirpenses  _ 

2  Group  wisufance  expenses 

3  Stale  arx)  lOcai  irKome  taxes  and  trancfuse  taxes      


Illustrative  allocation  bases 


1.  Number  ol  personnel,  labor  nours,  payroll  number  of  hues 

2.  Manulacturmg  cost  input,  manufacturing  airect  abor 

3.  Total  engmeenng  costs,  engmeenng  (jtrect  lator   number  ol  drawings. 

4.  Number  of  purcnase  orders  value  of  purchases 

5.  Sales,  segment  marhelmg  costs 

1,  Payroll  or  other  factor  on  whtch  total  payment  is  t>ased 

2  Payrolt  or  otber  factor  on  which  total  paymen:  s  based 

3.  Any  base  or  method  which  results  m  an  aiiocafio"  mai  eauals  or  approximates  8 
segment  s  proportionate  share  of  the  lax  imposed  Dv  the  turisdiciion  in  which  ttie 
segment  does  txjsmess  as  measured  b*  the  same  factors  used  to  determine  taxable 
income  tor  tfial  lunsdiction 


30.403-70    Interpretation. 

Questions  have  arisen  as  to  the 
requirements  of  30.403,  Cost  Accounting 
Standard.  Allocation  of  Home  Office 
Expenses  to  Segments,  for  the  purpose 
of  allocating  State  and  local  income 
taxes  and  franchise  taxes  based  on 
income  (hereinafter  collectively  referred 
to  as  income  taxes]  from  a  home  office 
of  an  organization  to  its  segments. 


By  means  of  an  illustrative  allocation 
base  in  30.403-60,  the  Standard  provides 
that  income  taxes  are  to  be  allocated  by 
"any  base  or  method  which  results  in  an 
allocation  that  equals  or  approximates  a 
segment's  proportionate  share  of  the  tax 
imposed  by  the  jurisdiction  in  which  the 
segment  does  business,  as  measured  by 
the  same  factors  used  to  determine 
taxable  income  for  that  jurisdiction." 


This  provision  contains  two  essential 
criteria  for  the  allocation  of  income 
taxes  from  a  home  office  to  segments. 
First,  the  taxes  of  any  particular 
jurisdiction  are  to  be  allocated  only  to 
those  segments  that  do  business  in  the 
taxing  jurisdiction.  Second,  where  there 
is  more  than  one  segment  in  a  taxing 
jurisdiction,  the  taxes  are  to  be 
allocated  among  those  segments  on  the 


^Fed^lRegister  /  Vol.  52.  No.  183  /  Tuesday.  September  22.  1987  /  Ruleg  and  Regulations       35627 


basis  of  "the  same  factors  used  to 
determine  the  taxable  income  for  that 
jurisdiction."  The  questions  that  have 
arisen  relate  primarily  to  whether 
segment  book  income  or  loss  is  a 
"factor"  for  this  purpose. 

Most  States  tax  a  fraction  of  total 
organization  income,  rather  than  the 
book  income  of  segments  that  do 
business  within  the  State.  The  fraction  is 
calculated  pursuant  to  a  formula 
prescribed  by  State  statute.  In  these 
situations  the  book  income  or  loss  of 
individual  segments  is  not  a  factor  used 
to  determine  taxable  income  for  that 
jurisdiction.  Accordingly,  in  States  that 
tax  a  fraction  of  total  organization 
income,  rather  than  the  book  income  of 
segments  within  the  State,  such  book 
income  is  irrelevant  for  tax  allocation 
purposes.  Therefore,  segment  book 
income  is  to  be  used  as  a  factor  in 
allocating  income  tax  expense  from  a 
home  office  to  segments  only  where  this 
amount  is  expressly  used  by  the  taxing 
jurisdiction  in  computing  the  income  tax. 

30.404    CapttaUzation  of  tangible  asseU. 

30.404-10    [RMOTved] 

30.404-20    PurpOM. 

This  Standard  requires  that,  for 
purposes  of  cost  measurement, 
contractors  establish  and  adhere  to 
policies  with  respect  to  capitalization  of 
tangible  assets  which  satisfy  criteria  set 
forth  herein.  Normally,  cost 
measurements  are  based  on  the  concept 
of  enterprise  continuity;  this  concept 
implies  that  major  asset  acquisitions 
will  be  capitalized,  so  that  the  cost 
apphcable  to  current  and  future 
accounting  periods  can  be  allocated  to 
cost  objectives  of  those  periods.  A 
capitalization  policy  in  accordance  with 
this  Standard  will  facihtate 
measurement  of  costs  consistently  over 
time. 

30.404-30    [Reserved] 

30.404-40    Fundamentai  requirMnefit. 

(a)  The  acquisition  cost  of  tangible 
capital  assets  shall  be  capitalized. 
Capitalization  shall  be  based  upon  a 
written  policy  that  is  reasonable  and 
consistently  applied. 

(b)  The  contractor's  policy  shall 
designate  economic  and  physical 
characteristics  for  capitalization  of 
tangible  assets. 

(1)  The  contractor's  policy  shall 
designate  a  minimum  service  life 
criterion,  which  shall  not  exceed  2 
years,  but  which  may  be  a  shorter 
period.  The  poUcy  shall  also  designate  a 
minimum  acquisition  cost  criterion 
which  shall  not  exceed  $1,000,  but  which 
may  be  a  smaller  amount. 


(2)  The  contractor's  policy  may 
designate  other  specific  characteristics 
which  are  pertinent  to  his  capitalization 
policy  decisions  (e.g..  class  of  asset. 
physical  size,  identifiability  and 
controllability,  the  extent  of  integration 
or  independence  of  constituent  units). 

(3)  The  contractor's  pohcy  shall 
provide  for  identificabon  of  asset 
accountability  units  to  the  maximum 
extent  practical. 

(4)  The  contractor's  pwlicy  may 
designate  higher  minimum  dollar 
limitations  for  original  complement  of 
low  cost  equipment  and  for  betterments 
and  improvements  than  the  limitation 
estabhshed  in  accordance  with 
subparagraph  (b)(1)  of  this  subsection, 
provided  such  higher  limitations  are 
reasonable  in  the  contractor  s 
circumstances. 

[c]  Tangible  assets  shall  be 
capitalized  when  both  of  the  criteria  in 
the  contractor's  policy  as  required  in 
subparagraph  (b)(1)  of  this  subsection 
are  met.  except  that  assets  described  in 
subparagraph  (b)(4)  of  this  section  shall 
be  capitalized  in  accordance  with  the 
criteria  established  in  accordance  with 
that  paragraph. 

(d)  Costs  incurred  subsequent  to  the 
acquisition  of  a  tangible  capital  asset 
which  result  in  extendmg  the  life  or 
increasing  the  productivity  of  that  asset 
(e.g.,  betterments  and  improvements) 
and  which  meet  the  contractor's 
established  criteria  for  capitalization 
shall  be  capitalized  with  appropriate 
accounting  for  replaced  asset 
accountability  units.  However,  costs 
incurred  for  repairs  and  maintenance  to 
a  tangible  capital  asset  which  either 
restore  the  asset  to.  or  maintain  it  at,  its 
normal  or  expected  service  life  or 
production  capacity  shall  be  treated  as 
costs  of  the  current  period 

30.404-50    TedinlquM  tor  appflcation. 

(a)  The  cost  to  acquire  a  tangible 
capital  asset  includes  the  purchase  price 
of  the  asset  and  costs  necessary  to 
prepare  the  asset  few  use. 

(1)  The  purchase  price  of  an  asset 
shall  be  adjusted  to  the  extent  practical 
by  premiums  and  extra  charges  paid  or 
discounts  and  credits  received  which 
properly  reflect  an  adjustment  in  the 
purchase  price. 

(i)  Purchase  price  is  the  consideration 
given  in  exchange  for  an  asset  and  is 
determined  by  cash  paid,  or  to  the 
extent  payment  is  not  made  in  cash,  in 
an  amount  equivalent  to  what  would  be 
the  cash  price  basis.  Where  this  amount 
is  not  available,  the  purchase  price  is 
determined  by  the  current  value  of  the 
consideration  given  in  exchange  for  the 
asset.  For  example,  current  value  for  a 
credit  instrument  is  the  amount 


immediately  required  to  settle  the 
obligation  or  the  amount  of  money 
which  might  have  been  raised  directly 
through  the  use  of  the  same  instrument 
employed  in  making  the  credit  purchase. 
The  current  value  of  an  equitj'  security 
is  its  market  value  Market  value  is  the 
current  or  prevailing  price  of  the 
security  as  indicated  by  recent  market 
quotations.  If  such  values  are 
unavailable  or  not  appropriate  (thin 
market,  volatile  price  movement,  etc.), 
an  acceptable  alternative  is  the  fair 
value  of  the  asset  acquired. 

(ii)  Donated  assets  which,  at  the  time 
of  receipt,  meet  the  contractor's  criteria 
forcapitahzation  shall  be  capitalized  at 
their  fair  value  at  that  time. 

(2)  Costs  necessary  to  prepare  the 
asset  for  use  include  the  cost  of  placing 
the  asset  in  location  and  bringing  the 
asset  to  a  condition  necessary  for 
normal  or  expected  use.  Where  material 
in  amount,  such  costs,  mcluding  initial 
inspection  and  testing,  installation  and 
similar  expenses,  shall  be  capitalized. 

(bj  Tangible  capital  assets 
constructed  or  fabricated  by  a 
contractor  for  its  own  use  shall  be 
capitalized  at  amounts  which  include  all 
indirect  costs  properly  allocable  to  such 
assets.  This  requires  the  capitalization 
of  general  and  administrative  expenses 
when  such  expenses  are  identifiable 
with  the  constructed  asset  and  are 
material  in  amount  (e.g..  when  the  in- 
house  construction  effort  requires 
planning,  supervisory,  or  other 
significant  effort  by  officers  or  other 
personnel  whose  salaries  are  regulariy 
charged  to  general  and  administrative 
expenses).  When  the  constructed  assets 
are  identical  with  or  similar  to  the 
contractor's  regular  product  such  assets 
shall  be  capitalized  at  amounts  which 
include  a  full  share  of  indirect  costs. 

(c)  In  circumstances  where  the 
acquisition  by  purchase  or  donation  of 
previously  used  tangible  capita)  assets 
is  not  an  arm's  length  transaction, 
acquisition  cost  shall  be  limited  to  the 
capitalized  cost  of  the  asset  to  the 
owner  who  last  acquired  the  asset 
through  an  arm's-length  transaction, 
reduced  by  depreaation  charges  from 
date  of  that  acquisition  to  date  of  gift  or 
sale. 

(d)  Under  the  "purchase  method"  of 
accounting  for  business  combinations, 
acquired  tangible  capital  assets  shall  be 
assigned  a  portion  of  the  cost  of  the 
acquired  company,  not  to  exceed  their 
fair  value  at  date  of  acquisition.  Where 
the  fair  value  of  identifiable  acquired 
assets  less  liabilities  assumed  exceeds 
the  purchase  pnce  of  the  acquired 
company  in  an  acquisition  under  the 
"purchase  methoa,"  the  value  otherwise 
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assignable  to  tangible  capital  assets 
shall  be  reduced  by  a  proportionate  part 
of  the  excess. 

(e)  Under  the  "pooling  of  interest 
method"  of  accounting  for  business 
combinations,  the  values  established  for 
tangible  capital  assets  for  financial 
accounting  shall  be  the  values  used  for 
determining  the  cost  of  such  assets. 

(f]  Asset  accountability  units  shall  be 
identified  and  separately  capitalized  at 
the  time  the  assets  are  acquired. 
However,  whether  or  not  the  contractor 
identifies  and  separately  capitalizes  a 
unit  initially,  the  contractor  shall 
remove  the  unit  from  the  asset  accounts 
when  it  is  disposed  of  and,  if  replaced, 
its  replacement  shall  be  capitalized. 

30.404-60     Illustrations. 

(a)  Illustrations  of  costs  which  must 
be  capitahzed.  (1)  Contractor  has  an 
established  policy  of  capitalizing 
tangible  assets  which  have  a  service  life 
of  more  than  1  year  and  a  cost  of  $2,000. 
The  contractor's  policy  must  be 
modified  to  conform  to  the  Sl.OOO  policy 
limitation  on  minimum  acquisition  cost 
established  by  the  Standard. 

(i)  Contractor  acquires  a  tangible 
capital  asset  with  a  life  of  18  months  at 
a  cost  of  Sl.2(X').  The  Standard  requires 
that  the  asset  be  capitalized  in 
compliance  with  contractor's  policy  as 
to  service  life. 

(ii)  Contractor  acquires  a  tangible 
asset  with  a  life  of  18  months  at  a  cost  of 
S900.  The  asset  need  not  be  capitalized 
unless  the  contractor's  revised  policy 
establishes  a  minimum  cost  criterion 
below  $900. 

(2)  Contractor  has  an  established 
policy  of  capitalizing  tangible  assets 
which  have  a  service  life  of  more  than  1 
year  and  a  cost  of  $250.  The  Standard 
requires  that,  based  upon  contractor's 
policy,  the  asset  be  capitalized. 

(3)  Contractor  establishes  a  major 
new  production  facility.  In  the  process,  a 
number  of  large  and  small  items  of 
equipment  were  acquired  to  outfit  it. 
The  contractor  has  an  established  policy 
of  capitalizing  individual  items  of 
tangible  assets  which  have  a  service  life 
of  over  1  year  and  a  cost  of  $300,  and  all 
Items  meeting  these  requirements  were 
capitalized.  In  addition,  the  contractor's 
policy  requires  capitalization  of  an 
original  complement  which  has  a  service 
life  of  over  1  year  and  a  cost  of  $5,000. 
Items  of  durable  equipment  acquired  for 
the  production  facility  costing  less  than 
$500  each  aggregated  $50,000.  Based 
upon  the  contractor's  policy,  the  durable 
equipment  items  must  be  capitalized  as 
the  original  complement  of  low  cost 
equipment.  (The  concept  of  original 
complement  applies  to  such  items  as 
books  in  a  neu  library,  impact  wrenches 


in  a  new  factory,  work  benches  and 
racks  in  a  new  production  facility,  or 
furniture  and  fixtures  in  a  new  office 
building.) 

(4)  Contractor  has  an  established 
policy  for  treating  its  heavy  presses  and 
their  power  supplies  as  separate  asset 
accountability  units,  A  power  supply  is 
replaced  during  the  service  life  of  the 
related  press.  The  Standard  requires 
that,  based  upon  the  contractor's  policy, 
the  new  power  supply  be  capitalized 
with  appropriate  accounting  for  the 
replaced  unit. 

(b)  Illustrations  of  costs  which  need 
not  be  capitahzed.  (1)  The  contractor 
has  an  established  policy  of  capitalizing 
tangible  assets  which  have  a  service  life 
of  2  years  and  a  cost  of  $500,  The 
contractor  acquires  an  asset  with  a 
useful  life  of  18  months  and  a  cost  of 
$5,000.  The  tangible  asset  should  be 
expensed  because  it  does  not  meet  the  2 
year  criterion. 

(2)  The  contractor  establishes  a  new 
assembly  line.  In  outfitting  the  line,  the 
contractor  acquires  $5,000  of  small  tools. 
On  similar  assembly  lines  under  similar 
conditions,  the  original  complement  of 
small  tools  was  expensed  because  the 
complement  was  replaced  annually  as  a 
result  of  loss,  pilferage,  breakage,  and 
physical  wear  and  tear.  Because  the  unit 
of  original  complement  does  not  meet 
the  contractor's  service  life  criterion  for 
capitalization  (1  year),  the  small  tools 
may  be  expensed, 

30.405    Accounting  for  unallowable  costs. 

30.405-10     [Reserved) 

30.405-20    Purpose. 

(a)  The  purpose  of  this  Cost 
Accounting  Standard  is  to  facilitate  the 
negotiation,  audit,  administration  and 
settlement  of  contracts  by  establishing 
guidelines  covering:  (1)  identification  of 
costs  specifically  described  as 
unallowable,  at  the  time  such  costs  first 
become  defined  or  authoritatively 
designated  as  unallowable;  and  (2)  the 
cost  accounting  treatment  to  be 
accorded  such  identified  unallowable 
costs  in  order  to  promote  the  consistent 
application  of  sound  cost  accounting 
principles  covering  all  incurred  costs. 
The  Standard  is  predicated  on  the 
proposition  that  costs  incurred  in 
carrying  on  the  activities  of  an 
enterprise — regardless  of  the 
allowability  of  such  costs  under 
Government  contracts — are  allocable  to 
the  cost  objectives  with  which  they  are 
identified  on  the  basis  of  their  beneficial 
or  causal  relationships. 

(b)  This  Standard  does  not  govern  the 
allowability  of  costs.  This  is  a  function 
of  the  appropriate  procurement  or 
reviewing  authority. 


30.405-30    (Reserved! 

30.405-40    Fundamental  requirement. 

(a)  Costs  expressly  unallowable  or 
mutually  agreed  to  be  unallowable, 
including  costs  mutually  agreed  to  be 
unallowable  directly  associated  costs, 
shall  be  identified  and  excluded  from 
any  billing,  claim,  or  proposal  applicable 
to  a  Government  contract. 

(b)  Costs  which  specifically  become 
designated  as  unallowable  as  a  result  of 
a  written  decision  furnished  by  a 
contracting  officer  pursuant  to  contract 
disputes  procedures  shall  be  identified  if 
included  in  or  used  in  the  computation 
of  any  billing,  claim,  or  proposal 
applicable  to  a  Government  contract. 
This  identification  requirement  applies 
also  to  any  costs  incurred  for  the  same 
purpose  under  like  circumstances  as  the 
costs  specifically  identified  as 
unallowable  under  either  this  paragraph 
or  paragraph  (a)  of  this  subsection, 

(c)  Costs  which,  in  a  contracting 
officer's  written  decision  furnished 
pursuant  to  contract  disputes 
procedures,  are  designated  as 
unallowable  directly  associated  costs  of 
unallowable  costs  covered  by  either 
paragraph  (a)  or  (b)  of  this  subsection 
shall  be  accorded  the  identification 
required  by  paragraph  (b)  of  this 
subsection. 

(d)  The  costs  of  any  work  project  not 
contractually  authorized,  whether  or  not 
related  to  performance  of  a  proposed  or 
existing  contract,  shall  be  accounted  for, 
to  the  extent  appropriate,  in  a  manner 
which  permits  ready  separation  from  the 
costs  of  authorized  work  projects, 

(e)  All  unallowable  costs  covered  by 
paragraphs  (a)  through  (d)  of  this 
subsection  shall  be  subject  to  the  same 
cost  accounting  principles  governing 
cost  allocability  as  allowable  costs.  In 
circumstances  where  these  unallowable 
costs  normally  would  be  part  of  a 
regular  indirect-cost  allocation  base  or 
bases,  they  shall  remain  in  such  base  or 
bases.  Where  a  directly  associated  cost 
is  part  of  a  category  of  costs  normally 
included  in  an  indirect-cost  pool  that 
will  be  allocated  over  a  base  containing 
the  unallowable  cost  with  which  it  is 
associated,  such  a  directly  associated 
cost  shall  be  retained  in  the  indirect-cost 
pool  and  be  allocated  through  the 
regular  allocation  process, 

(f)  Where  the  total  of  the  allocable 
and  otherwise  allowable  costs  exceeds 
a  limitation-of-cost  or  ceiling-price 
provision  in  a  contract,  full  direct  and 
indirect  cost  allocation  shall  be  made  to 
the  contract  cost  objective,  in 
accordance  with  established  cost 
accounting  practices  and  Standards 
which  regularly  govern  a  given  entity's 
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allocations  to  Government  contract  cost 
objectives.  In  any  determination  of 
unallowable  cost  overrun,  the  amount 
thereof  shall  be  identined  in  terms  of  the 
excess  of  allowable  costs  over  the 
ceiling  amount,  rather  than  through 
specific  identification  of  particular  cost 
items  or  cost  elements. 

30.405-50    Technique*  for  application. 

(a)  The  detail  and  depth  of  records 
required  as  backup  support  for 
proposals,  billings,  or  claims  shall  be 
that  which  is  adequate  to  establish  and 
maintain  visibility  of  identified 
unallowable  costs  (including  directly 
associated  costs),  their  accounting 
status  in  terms  of  their  allocabihty  to 
contract  cost  objectives,  and  the  cost 
accounting  treatment  which  has  been 
accorded  such  costs.  Adherence  to  this 
cost  accounting  principle  does  not 
require  that  allocation  of  unallowable 
costs  to  final  cost  objectives  be  made  in 
the  detailed  cost  accounting  records.  It 
does  require  that  unallowable  costs  be 
given  appropriate  consideration  in  any 
cost  accounting  determinations 
governing  the  content  of  allocation 
bases  used  for  distributing  indirect  costs 
to  cost  objectives.  Unallowable  costs 
involved  in  the  determination  of  rates 
used  for  standard  costs,  or  for  indirect- 
cost  bidding  or  billing,  need  be 
identified  only  at  the  time  rates  are 
proposed,  established,  revised  or 
adjusted. 

(b)  The  visibility  requirement  of 
paragraph  (a)  of  this  subsection,  may  be 
satisfied  by  any  form  of  cost 
identification  which  is  adequate  for 
purposes  of  contract  cost  determination 
and  verification.  The  Standard  does  not 
require  such  cost  identification  for 
purposes  which  are  not  relevant  to  the 
determination  of  Government  contract 
cost.  Thus,  to  provide  visibility  for 
incurred  costs,  acceptable  alternative 
practices  would  include:  (1)  the 
segregation  of  unallowable  costs  in 
separate  accounts  maintained  for  this 
purpose  in  the  regular  books  of  account; 
(2)  the  development  and  maintenance  of 
separate  accounting  records  or 
workpapers;  or  (3)  the  use  of  any  less 
formal  cost  accounting  techniques  which 
establishes  and  maintains  adequate  cost 
identification  to  permit  audit  verification 
of  the  accounting  recognition  given 
unallowable  costs.  Contractors  may 
satisfy  the  visibility  requirements  for 
estimated  costs  either:  (1)  By 
designation  and  description  (in  backup 
data,  workpapers,  etc.)  of  the  amounts 
and  types  of  any  unallowable  costs 
which  have  specifically  been  identified 
and  recognized  in  making  the  estimates: 
or  (2)  by  description  of  any  other 
estimating  technique  employed  to 


provide  appropriate  recognition  of  any 
unallowable  costs  pertment  to  the 
estimates. 

(c)  Specific  identification  of 
unallowable  costs  is  not  required  in 
circumstances  where,  based  upon 
considerations  of  materiality,  the 
Government  and  the  contractor  reach 
agreement  on  an  alternate  method  that 
satisfies  the  purpose  of  the  Standard. 

30.405-60     Itlustrations. 

(a)  .^.n  auditor  recommends 
disallowance  of  certain  direct  labor  and 
direct  material  costs,  for  which  a  billing 
has  been  submitted  under  a  contract,  on 
the  basis  that  these  particular  costs 
were  not  required  for  performance  and 
were  not  authorized  by  the  contract.  The 
contracting  officer  issues  a  wntten 
decision  which  supports  the  auditor's 
position  that  the  questioned  costs  are 
unallowable.  Following  receipt  of  the 
contracting  officer's  decision,  the 
contractor  must  clearly  identify  the 
disallowed  direct  labor  and  direct 
material  costs  in  his  accounting  records 
and  reports  covering  any  subsequent 
submission  which  includes  such  costs. 
Also,  if  the  contractor  s  base  for 
allocation  of  any  indirect  cost  pool 
relevant  to  the  subject  contract  consists 
of  direct  labor,  direct  material,  total 
prime  cost,  total  cost  input,  etc.,  he  must 
include  the  disallowed  direct  labor  and 
material  costs  m  his  allocation  base  for 
such  pool.  Had  the  contracting  officer's 
decision  been  against  the  auditor,  the 
contractor  would  not.  of  course,  have 
been  required  to  account  separately  for 
the  costs  questioned  by  the  auditor. 

(b)  A  contractor  incurs,  and 
separately  identifies,  as  a  part  of  his 
manufacturing  overhead,  certain  costs 
which  are  expressly  unallowable  under 
the  exisfing  and  currently  effective 
regulations.  If  manufacturing  overhead 
IS  regularly  a  part  of  the  contractor's 
base  for  allocation  of  general  and 
administrative  (C4A)  or  other  indirect 
expenses,  the  contractor  must  allocate 
t.ie  G&A  or  other  indirect  expenses  to 
contracts  and  other  final  cost  objectives 
by  means  of  a  base  which  includes  the 
identified  unallowable  manufacturmg 
overhead  costs. 

(c)  An  auditor  recommends 
disallowance  of  the  total  direct  indirect 
costs  attributable  to  an  organizational 
planning  activity.  The  contractor  claims 
that  the  total  of  these  activity  costs  are 
allowable  under  the  Federal  Acquisition 
Regulation  as  "Economic  planning 
costs"  (FAR  31.205-12];  the  auditor 
contends  that  they  constitute 
'Organization  costs"  (FAR  31.205-27) 
and  therefore  are  unallowable.  The 
issue  is  referred  to  the  contracting 
officer  for  resolution  pursuant  to  the 


contract  disputes  clause.  The 
contracting  officer  issues  a  wntten 
decision  supporting  the  auditor  s 
position  that  the  total  costs  questioned 
are  unallowable  under  the  FAR. 
Following  receipt  of  the  contracting 
officers  decision,  the  contractor  must 
identify  the  disallowed  costs  and 
specific  other  costs  incurred  for  the 
same  purpose  in  like  circumstances  in 
any  subsequent  estimating,  cost 
accumulation  or  reporting  for 
Government  contracts.  ;n  which  such 
costs  are  included.  If  the  contracting 
officer's  decision  had  supported  the 
contractors  contention,  the  costs 
questioned  by  the  auditor  would  have 
been  allowable  "Economic  planning 
costs,"  and  the  contractor  would  not 
have  been  required  to  provide  special 
identification. 

(d)  A  defense  contractor  was  engaged 
in  a  program  of  expansion  and 
diversification  of  corporate  activities. 
This  involved  interna!  corporate 
reorganization,  as  well  as  mergers  and 
acquisitions.  All  costs  of  this  activity 
were  charged  by  the  contractor  as 
corporate  or  segment  general  and 
administrative  (G&A)  expense  In  the 
contractor's  proposals  for  final  Segment 
G&A  rates  (mcluding  corporate  home 
office  allocations)  to  be  applied  in 
determining  allowable  costs  of  its 
defense  contracts  subject  to  FAR  Part 
31,  the  contractor  identified  and 
excluded  the  expressly  unallowable 
costs  (as  listed  in  FAR  31.205-12) 
incurred  for  incorporation  fees  and  for 
charges  for  special  services  of  outside 
attorneys,  accountants,  promoters,  and 
consultants.  In  addition,  during  the 
course  of  negofiation  of  interim  bidding 
and  billing  G&A  rates,  the  conU-actor 
agreed  to  classify  as  unallowable 
various  in-house  costs  incurred  for  the 
expansion  program,  and  various  directly 
associated  costs  of  the  identifiable 
unallowable  costs.  On  the  basis  of 
negotiations  and  agreements  between 
the  contractor  and  the  contracting 
officers'  authorized  representatives, 
interim  G&A  rates  were  established, 
based  on  the  net  balance  of  allowable 
G&A  costs.  Application  of  the  rates 
negofiated  to  proposals,  and  on  an 
interim  basis  to  billings,  for  covered 
contracts  constitutes  compliance  with 
the  Standard. 

(e)  An  official  of  a  company,  whose 
salary,  travel,  and  subsistence  expenses 
are  charged  regularly  as  general  and 
administrative  (G&A)  expenses,  takes 
several  business  associates  on  what  is 
clearly  a  business  entertainment  tnp. 
The  entertainment  costs  of  such  trips  is 
expressly  unallowable  because  it 
constitutes  entertainment  expense,  and 
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is  separately  identified  by  the 
contractor.  The  contractor  does  not 
regularly  include  his  G&A  expenses  in 
any  indirect-expense  allocation  base.  In 
these  circumstances,  the  official's  travel 
and  subsistence  expenses  would  be 
directly  associated  costs  for 
identification  with  the  unallowable 
entertainment  expense.  However,  unless 
this  type  of  activity  constituted  a 
significant  part  of  the  official's  regular 
duties  and  responsibilities  on  which  his 
salary  was  based,  no  part  of  the 
officials  salciry  would  be  required  to  be 
identified  as  a  directly  associated  cost 
of  the  unallowable  entertainment 
expense. 

30.406    Cost  accounting  standard — cost 
accounting  period. 

30.406-10    I  Reserved] 

30.406-20     Purpose. 

The  purpose  of  this  Cost  Accounting 
Standard  is  to  provide  criteria  for  the 
selection  of  the  time  periods  to  be  used 
as  cost  accounting  periods  for  contract 
cost  estimating,  accumulating,  and 
reporting.  This  Standard  will  reduce  the 
effects  of  v■^^iations  in  the  flow  of  costs 
within  each  cost  accounting  period.  It 
will  also  enhance  objectivity, 
consistency,  and  verifiability.  and 
promote  uniformity  and  comparability  in 
contract  cost  measurements. 

30.406-30    I  Reserved! 

30.406-40     Fundamental  requirement 

(a)  .-X  contra(  tor  shall  use  this  fiscal 
year  as  his  cost  accounting  period, 
except  that: 

(1)  Costs  of  an  indirect  function  which 
exists  for  only  a  part  of  a  cost 
accounting  perod  may  be  allocated  to 
cost  objectives  of  that  same  part  of  the 
period  as  prov  ded  in  30.406-50(a]. 

[2]  An  annunl  period  other  than  the 
fiscal  year  ma » .  as  provided  in  30.406- 
50(d].  be  used  iS  the  cost  accounting 
period  if  its  use  is  an  established 
practice  of  the  contractor. 

(3)  A  transitional  cost  accounting 
period  other  than  a  year  shall  be  used 
whenever  a  change  of  fiscal  year  occurs. 

(4)  Where  a  contractor's  cost 
accounting  period  is  different  from  the 
reporting  period  required  by 
Renegotiation  Board  regulations,  the 
latter  may  be  used  for  such  reporting. 

(b)  A  contractor  shall  follow 
consistent  practices  in  his  selection  of 
the  cost  accounting  period  or  periods  in 
which  any  types  of  expense  and  any 
types  of  ad)ustment  to  expense 
(including  prior-period  adjustments)  are 
accumulated  and  allocated. 

(c)  The  same  cost  accounting  period 
shall  be  used  for  accumulating  costs  in 


an  indirect  cost  pool  as  for  establishing 
its  allocation  base,  except  that  the 
contracting  parties  may  agree  to  use  a 
different  period  for  establishing  an 
allocation  base  as  provided  in  30.406- 
50(e). 

30.406-50    Techniques  for  appiicatlon. 

(a)  The  cost  of  an  indirect  function 
which  exists  for  only  a  part  of  a  cost 
accounting  period  may  be  allocated  on 
the  basis  of  data  for  that  part  of  the  cost 
accounting  period  if  the  cost  is  (1) 
material  in  amount,  (2)  accumulated  in  a 
separate  indirect  cost  pool,  and  (3) 
allocated  on  the  basis  of  an  appropriate 
direct  measure  of  the  activity  or  output 
of  the  function  during  that  part  of  the 
period. 

(b)  The  practices  required  by  30.40&- 
40(b)  of  this  Standard  shall  include 
appropriate  practices  for  deferrals, 
accruals,  and  other  adjustments  to  be 
used  in  identifying  the  cost  accounting 
periods  among  which  any  types  of 
expense  and  any  types  of  adjustment  to 
expense  are  distributed.  If  an  expense, 
such  as  taxes,  insurance  or  employee 
leave,  is  identified  with  a  fixed, 
recurring,  annual  period  which  is 
different  from  the  contractor's  cost 
accounting  period,  the  Standard  permits 
continued  use  of  that  different  period. 
Such  expenses  shall  be  distributed  to 
cost  accounting  periods  in  accordance 
with  the  contractor's  established 
practices  for  accruals,  deferrals  and 
other  adjustments. 

(c)  Indirect  cost  allocation  rates, 
based  on  estimates,  which  are  used  for 
the  purpose  of  expediting  the  closing  of 
contracts  which  are  terminated  or 
completed  prior  to  the  end  of  a  cost 
accounting  period  need  not  be  those 
finally  determined  or  negotiated  for  that 
cost  accounting  period.  They  shall, 
however,  be  developed  to  represent  a 
full  cost  accounting  period,  except  as 
provided  in  paragraph  (a)  of  this 
subsection. 

(d)  A  contractor  may,  upon  mutual 
agreement  with  the  Government,  use  as 
his  cost  accounting  period  a  fixed 
annual  period  other  than  his  fiscal  year, 
if  the  use  of  such  a  period  is  an 
established  practice  of  the  contractor 
and  is  consistently  used  for  managing 
and  controlling  the  business,  and 
appropriate  accruals,  deferrals  or  other 
adjustments  are  made  with  respect  to 
such  annual  periods. 

(e)  The  contracting  parties  may  agree 
to  use  an  annual  period  which  does  not 
coincide  precisely  with  the  cost 
accounting  period  for  developing  the 
data  used  in  establishing  an  allocation 
base:  Provided 

(1)  The  practice  is  necessary  to  obtain 
significant  administrative  convenience. 


(2)  the  practice  is  consistently  followed 
by  the  contractor,  (3)  the  annual  period 
used  is  representative  of  the  activity  of 
the  cost  accounting  period  for  which  the 
indirect  costs  to  be  allocated  are 
accumulated,  and  (4)  the  practice  can 
reasonably  be  estimated  to  provide  a 
distribution  to  cost  objective  of  the  cost 
accounting  period  not  materially 
different  from  that  which  otherwise 
would  be  obtained. 

(f)  When  a  transitional  cost 
accounting  period  is  required  under  the 
provisions  of  30.406-^0(a)(3),  the 
contractor  may  select  any  one  of  the 
following: 

(1)  The  period,  less  than  a  year  in 
length,  extending  from  the  end  of  his 
previous  cost  accounting  period  to  the 
beginning  of  his  next  regular  cost 
accounting  period;  (2)  a  period  in  excess 
of  a  year,  but  not  longer  than  15  months, 
obtained  by  comb-ning  the  period 
described  in  subparagraph  (f)(1)  of  this 
subsection  with  the  previous  cost 
accounting  period;  or  (3)  a  period  in 
excess  of  a  year,  but  not  longer  than  15 
months,  obtained  by  combining  the 
period  described  in  subparagraph  (0(1) 
of  this  section  with  the  next  regular  cost 
accounting  period.  A  change  in  the 
contractor's  cost  accounting  period  is  a 
change  in  accounting  practices  for 
which  an  a^.'ustment  in  the  contract 
price  may  be  required  in  accordance 
with  paragraph  (a)(4)(ii)  or  (iii)  of  the 
contract  clause  set  out  at  FAR  52.230-3. 

30.406-60    Illustrations. 

(a)  A  contractor  allocates  general 
management  expenses  on  the  basis  of 
total  cost  input.  In  a  proposal  for  a 
covered  negotiated  fixed-price  contract, 
he  estimates  the  allocable  expenses 
based  solely  on  the  estimated  amount  of 
the  general  management  expense  pool 
and  the  amount  of  the  total  cost  input 
base  estimated  to  be  incurred  during  the 
8  months  in  which  performance  is 
scheduled  to  be  commenceH  and 
completed.  Such  a  proposal  would  be  in 
violation  of  the  requirements  of  this 
Standard  that  the  calculation  of  the 
amounts  of  both  the  indirect  cost  pools 
and  the  allocation  bases  be  based  on  the 
contractor's  cost  accounting  period. 

(b)  A  contractor  whose  cost 
accounting  period  is  the  calendar  year, 
installs  a  computer  service  center  to 
begin  operations  on  May  1.  The 
operating  expense  related  to  the  new 
service  center  is  expected  to  be  material 
in  amount,  will  be  accumulated  in  a 
separate  indirect  cost  pool,  and  will  be 
allocated  to  the  benefiting  cost 
objectives  on  the  basis  of  measured 
usage.  The  total  operating  expenses  of 
the  computer  service  center  for  the  8- 
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month  part  of  the  cost  accounting  period 
may  be  allocated  to  the  benefiting  cost 
objectives  of  that  same  8-month  period. 

(c)  A  contractor  changes  his  fiscal 
year  from  a  calendar  year  to  the  12- 
month  period  ending  May  31.  For 
financial  reporting  purposes,  he  has  a  5- 
monlh  transitional  "fiscal  year."  The 
same  5-month  period  must  be  used  as 
the  transitional  cost  accounting  period; 
it  may  not  be  combined  as  provided  in 
30.406-50(0.  because  the  transitional 
period  would  be  longer  than  15  months. 
The  new  fiscal  year  must  be  adopted 
thereafter  as  his  regular  cost  accounting 
period.  The  change  in  his  cost 
accounting  period  is  a  change  in 
accounting  practices;  adjustments  of  the 
contract  prices  may  thereafter  be 
required  in  accordance  with 
subparagraph  (a)(4)(ii)  or  (iii)  of  the 
contract  clause  at  52.230-3. 

(d)  Financial  reports  to  stockholders 
are  made  on  a  calendar  year  basis  for 
the  entire  contractor  corporation. 
However,  the  contracting  segment  does 
all  internal  financial  planning, 
budgeting,  and  internal  reporting  on  the 
basis  of  a  "model  year."  The  contracting 
parties  agree  to  use  a  "model  year"  and 
they  agree  to  overhead  rates  on  the 
"model  year"  basis.  They  also  agree  on 
a  technique  for  prorating  fiscal  year 
assignment  of  corporate  home  office 
expenses  between  model  years.  This 
practice  is  permitted  by  the  Standard. 

(e)  Most  financial  accounts  and 
contract  cost  records  are  maintained  on 
the  basis  of  a  fiscal  year  which  ends 
November  30  each  year.  However, 
employee  vacation  allowances  are 
regularly  managed  on  the  basis  of  a 
"vacation  year"  which  ends  September 
30  each  year.  Vacation  expenses  are 
estimated  uniformly  during  each 
"vacation  year."  Adjustments  are  made 
each  October  to  adjust  the  accrued 
liability  to  actual,  and  the  estimating 
rates  are  modified  to  the  extent  deemed 
appropriate.  This  use  of  a  separate 
annual  period  for  determining  the 
amounts  of  vacation  expense  is 
permitted  under  30.406-o0(b). 

30.407    Use  of  standard  costs  for  direct 
material  and  direct  labor. 

30.407-10    I  Reserved) 

30.407-20     Purpose. 

(a)  The  purpose  of  this  Cost 
Accounting  Standard  is  to  provide 
criteria  under  which  standard  costs  may 
be  used  for  estimating,  accumulating, 
and  reporting  costs  of  direct  material 
and  direct  labor,  and  to  provide  criteria 
relating  to  the  establishment  of 
standards,  accumulation  of  standard 
costs,  and  accumulation  and  disposition 
of  variances  from  standard  costs. 


Consistent  application  of  these  criteria 
where  standard  costs  are  in  use  will 
improve  cost  measurement  and  cost 
assignment. 

(b)  This  Cost  Accounting  Standard  is 
not  intended  to  cover  the  use  of 
preestablished  measures  solely  for 
estimating. 

30.407-30     [  Reserved! 

30.407-40     Fundamental  requirement. 

Standard  costs  may  be  used  for 
estimating,  accumulating,  and  reporting 
costs  of  direct  material  and  direct  labor 
only  when  all  of  the  following  critena 
are  met: 

(a)  Standard  costs  are  entered  into  the 
books  of  account. 

(b)  Standard  costs  and  related 
variances  are  appropriately  accounted 
for  at  the  level  of  the  production  unit. 

(c)  Practices  with  respect  to  the 
setting  and  revising  of  standards,  use  of 
standard  costs,  and  disposition  of 
variances  are  stated  in  writing  and  are 
consistently  followed. 

30.407-50    Techniques  for  application. 

(a)  (1)  A  contractor's  written 
statement  of  practices  with  respect  to 
standards  shall  include  the  bases  and 
criteria  (such  as  engineering  studies, 
experience,  or  other  supporting  data) 
used  in  setting  and  revising  standards; 
the  period  during  which  standards  are  to 
remain  effective:  the  level  (such  as  ideal 
or  realistic)  at  which  material-quantity 
standards  and  labor-time  standards  are 
set;  and  conditions  (such  as  those 
expected  to  prevail  at  the  beginning  of  a 
period)  which  material-pnce  standards 
and  labor-rate  standards  are  designed  to 
reflect. 

(2)  Where  only  either  the  material 
price  or  material  quantity  is  set  at 
standard,  with  the  other  component 
stated  at  actual,  the  result  of  the 
multiplication  shall  be  treated  as 
material  cost  at  standard.  Similarly, 
where  only  either  the  labor  rate  or  labor 
time  IS  set  at  standard,  with  the  other 
component  stated  at  actual,  the  result  of 
the  multiplication  shall  be  treated  as 
labor  cost  at  standard. 

(3)  A  labor-rate  standard  may  be  set 
to  cover  a  category  of  direct  labor  only 
if  the  functions  performed  within  that 
category  are  not  materially  disparate 
and  the  employees  involved  are 
interchangeable  with  respect  to  the 
functions  performed. 

(4)  A  labor-rate  standard  may  be  set 
to  cover  a  group  of  direct  labor  workers 
who  perform  disparate  functions  only 
under  either  one  of  the  following 
conditions: 

(i)  Where  that  group  of  workers  all 
work  in  a  single  production  unit  yielding 


homogeneous  outputs  (in  this  case,  the 
same  labor-rate  standard  shall  be 
applied  to  each  worker  in  that  group),  or 

(ii)  Where  that  group  of  workers,  in 
the  performance  of  their  respective 
functions,  forms  an  integral  team  (in  this 
case,  a  labor-rate  standard  shall  be  set 
for  each  integral  team). 

(b)  (1)  Material-price  standards  may 
be  used  and  their  related  variances  may 
be  recognized  either  at  the  time 
purchases  of  material  are  entered  into 
the  books  of  account  or  at  the  time 
material  cost  is  allocated  to  production 
units. 

(2)  Where  material-price  standards 
are  used  and  related  variances  are 
recognized  at  the  time  purchases  of 
material  are  entered  into  the  books  of 
account,  they  shall  be  accumulated 
separately  by  homogeneous  groupings  of 
material.  Examples  of  homogeneous 
groupings  of  material  are: 

(i)  Where  prices  of  all  items  in  that 
grouping  of  material  are  expected  to 
fluctuate  in  the  same  direction  and  at 
substantially  the  same  rate,  or 

(ii)  Where  items  in  that  grouping  of 
material  are  held  for  use  in  a  single 
production  unit  yielding  homogeneous 
outputs. 

(3)  Where  material-price  variances 
are  recognized  at  the  time  purchases  of 
material  are  entered  into  the  books  of 
account,  variances  of  each 
homogeneous  grouping  of  material  shall 
be  allocated  (except  as  provided  in 
paragraph  (b)(4)  of  this  section),  at  least 
annually,  to  items  in  purchased-items 
inventory  and  to  production  units 
receiving  items  from  that  homogeneous 
grouping  of  m,aterial,  in  accordance  with 
either  one  of  the  following  practices, 
which  shall  be  consistently  followed: 

(i)  Items  in  purchased-items  inventory 
of  a  homogeneous  grouping  of  material 
are  adjusted  from  standard  cost  to 
actual  cost;  the  balance  of  the  material- 
price  variance,  after  reflecting  these 
adjustments,  shall  be  allocated  to 
production  units  on  the  basis  of  the  total 
of  standard  cost  of  material  received 
from  that  homogeneous  grouping  of 
material  by  each  of  the  production  units; 
or 

(ii)  Items,  at  standard  cost,  in 
purchased-items  inventorv'  of  a 
homogeneous  grouping  of  material,  are 
treated,  collectively,  as  a  production 
unit;  the  material-price  variance  shall  be 
allocated  to  production  units  on  the 
basis  of  standard  cost  of  material 
received  from  that  homogeneous 
grouping  of  material  by  each  of  the 
production  units. 

(4)  Where  material-price  variances 
are  recognized  at  the  time  purchases  of 
material  are  entered  into  the  books  of 


35632 


I 

Federal  Register  /  Vol.  52.  No.  183  /  Tuesday.  September  22.  1987  /  Rules  and  Regulations 


UM  I 


account,  variances  of  each 
homoo  jneous  grouping  of  materia! 
which  are  insignificant  may  be  included 
in  appropriate  indirect  cost  pools  for 
allocation  to  applicable  cost  objectives. 

(51  Where  a  matenal-price  variance  is 
allocated  to  a  production  unit  in 
accordance  with  subparagraph  (b)(3)  of 
this  subsection,  it  may  be  combined 
with  material-quantity  variance  into  one 
material-cost  variance  for  that 
production  unit,  A  separate  material- 
cost  variance  shall  be  accumulated  for 
each  production  unit. 

(6)  Where  material-price  variances 
are  recognized  at  the  time  material  cost 
is  allocated  to  production  units,  these 
variances  and  material-quantity 
variances  may  be  combined  into  one 
material-cost  variance  account. 

(c)  Labor-cost  variances  shall  be 
recognized  at  the  time  labor  cost  is 
introduced  into  production  units.  Labor- 
rate  variances  and  labor-time  variances 
may  be  combined  into  one  labor-cost 
variance  account.  A  separate  labor-cost 
variance  shall  be  accumulated  for  each 
production  unit, 

(d)  A  contractor's  established  practice 
with  respect  to  the  disposition  of 
variances  accumulated  by  production 
unit  shall  be  in  accordance  with  one  of 
the  following  subparagraphs: 

(1)  Variances  are  allocated  to  cost 
objectives  (including  ending  in-process 
inventory)  at  least  annually.  Where  a 
variance  related  to  material  is  allocated, 
the  allocation  shall  be  on  the  basis  of 
the  material  cost  at  standard,  or.  where 
outputs  are  homogeneous,  on  the  basis 
of  units  of  output.  Similarly,  where  a 
variance  related  to  labor  is  allocated, 
the  allocation  shall  be  on  the  basis  of 
the  labor  cost  at  standard  or  labor  hours 
at  standard,  or,  where  outputs  are 
homogeneous,  on  the  basis  of  units  of 
output;  or 

(2)  Variances  which  are  immaterial 
may  be  included  in  appropriate  indirect 
cost  pools  for  allocation  to  applicable 
cost  objectives. 

(e)  Where  variances  applicable  to 
covered  contracts  are  allocated  by 
memorandum  worksheet  adjustments 
rather  than  in  the  books  of  account,  the 
bases  used  for  adjustment  shall  be  in 
accordance  with  those  stated  in 
subparagraphs  (b)(3)  and  (d)  of  this 
subsection. 

30.407-60     Illustrations. 

(a)  Contractor  .A's  written  practice  is 
to  set  his  matenal-price  standard  for  an 
item  on  the  basis  of  a\  erage  purchase 
prices  expected  to  prevail  during  the 
calendar  year.  For  that  item  whose 
usage  from  month  to  month  is  stable,  a 
purchase  contract  is  generally  signed  on 
May  1  of  each  year  for  a  one-year 


commitment.  The  current  purchase 
contract  calls  for  a  purchase  price  of  S3 
per  pound:  an  increase  of  5  percent,  or 
15c  per  pound,  has  been  announced  by 
the  vendor  when  the  new  purchase 
contract  comes  into  effect  next  May. 
Contractor  A  sets  his  material-price 
standard  for  this  item  at  $3.10  per  pound 
for  the  year  (lS3.00x4  +  $3.15x8l^l2). 
Since  Contractor  A  sets  his  material- 
price  standard  in  accordance  with  his 
written  practice,  he  complies  with 
provisions  of  30.407-40(c)  of  this  Cost 
Accounting  Standard, 

(b)  Contractor  B  accumulates,  in  one 
account,  labor  cost  at  standard  for  a 
department  in  which  several  categories 
of  direct  labor  of  disparate  functions,  in 
different  combinations,  are  used  in  the 
manufacture  of  various  dissimilar 
outputs  of  the  department.  Contractor 
B's  department  is  not  a  production  unit 
as  defined  in  30.407-30(a)(7)  of  this  Cost 
Accounting  Standard.  Modifying  his 
practice  so  as  to  comply  with  the 
definition  of  production  unit  in  30.407- 
30(a)(7),  he  could  accumulate  the 
standard  costs  and  variances 
separately.  (1)  for  each  of  the  several 
categories  of  direct  labor,  or  (2)  for  each 
of  several  subdepartments,  with 
homogeneous  output  for  each  of  the 
subdepartments. 

(c)  Contractor  C  allocates  variances  at 
the  end  of  each  month.  During  the  month 
of  March,  a  production  unit  has 
accumulated  the  following  data  with 
respect  to  labor: 


different  rates,  this  plant-wide  grouping 
does  not  constitute  a  homogeneous 
grouping  of  material.  Contractor  D's 
practice  does  not  comply  with 
provisions  of  30.407-50(b)(2)  of  this  Cost 
Accounting  Standard.  However,  if  he 
would  maintain  several  purchased-items 
inventory  accounts,  each  representing  a 
homogeneous  grouping  of  material,  and 
maintain  a  material-price  variance 
account  for  each  of  these  homogeneous 
groupings  of  material.  Contractor  D's 
practice  would  comply  with  30.407- 
50(b)(2)  of  this  Cost  Accounting 
Standard. 

(e)  Contractor  E  recognizes  material- 
price  variances  at  the  time  purchases  of 
material  are  entered  into  the  books  of 
account  and  allocates  variances  at  the 
end  of  each  month.  During  the  month  of 
May.  a  homogeneous  grouping  of 
material  has  accumulated  the  following 
data: 


Labor 
hours  at 
standard 

Labor 
dollars  at 
standard 

Labor 

cost 

vanance 

Balance,  March  1 

Actdfttoos  in  March 



5.000 
15.000 

S25.0O0 
75.000 

S2,000 
5.000 

Total            .- 

20.000 
8.000 

100.000 
40.000 

7.000 

12.000 

60.000 

Using  labor  hours  at  standard  as  the 
base.  Contractor  C  establishes  a  labor- 
cost  variance  rate  of  S.35  per  standard 
labor  hour  (S7.000- 20.000).  and  deducts 
S2.800  ($.35  ■  8,000)  from  the  labor-cost 
variance  account,  leaving  a  balance  of 
$4,200  ($7,000— $2,8001.  Contractor  C's 
practice  complies  with  provisions  of 
30.407-50(d)(l)  of  this  Cost  Accounting 
Standard. 

(d)  Contractor  D.  who  uses  materials 
the  prices  of  which  are  expected  to 
fluctuate  at  different  rates,  recognizes 
material-price  variances  at  the  time 
purchases  of  material  are  entered  into 
the  books  of  account.  He  maintains  one 
purchase-price  variance  account  for  the 
whole  plant.  Purchased  items  are 
requisitioned  by  various  production 
units  in  the  plant.  Since  prices  of 
material  are  expected  to  fluctuate  at 


Maienal 
cost  ai 
standard 

Maienal 

price 
variance 

Inventory   May  1 

AddiiKKis  m  May - 



$150  000 
1,850.000 

S20,000 
120  000 

Total 

Reqms*tTons 

Production  unit  1 -. 

Prodoclion  unit  2 , 

Production  uml  3 

Production  uml  4 

2,000.000 

900.000 
450,000 
300,000 
150,000 

140,000 

200,000 

Contractor  E  establishes  a  material- 
price  variance  rate  of  7% 
(Si 40,000- $2.000, 0(X))  and  allocates  as 
follows: 


Material 
cost  ai 

swnoard 

Maleriai- 

price 
variance 

rale 
(percent) 

Matenal- 
price 
vanance 
allocation 

S0OO.OOO 

450,000 
300  000 
150,000 

200  000 

7 

7 

7 

7 

$63,000 

31  500 

21.000 

10,500 

Ending  tnvenlofy  oi 
homogeneous 
grouping  of  material 

14.000 

Total   

2.0OO  000 

140.000 

Contractor  E's  practice  complies  with 
provisions  of  30.407-50(b)(3)(ii)  of  this 
Cost  Accounting  Standard. 

(0  Contractor  F  makes  year-end 
adjustments  for  variances  attributable 
to  covered  contracts.  During  the  year 
just  ended,  a  covered  contract  was 
processed  in  four  production  units,  each 
with  homogeneous  outputs.  Data  with 
respect  to  output  and  to  labor  of  each  of 
the  four  production  units  are  as  follows: 
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ProOuction 
unil 


total 
units  cH 

CXitpul 


ToIaJ 

unrts 

usea  t>> 

the 
cover  etj 
contract 


Total 
labor 
cost  at 


Total 
iatK>'-cost 


2-.. 
3 

4 


100.000 
30.000 
20.000 
10.000 


10,000  S400  000  '   $20,000 

6.000  900.000  '   30,000 

5,000  j  600,000  10  000 

4,000  500,000  20,000 


Since  the  outputs  of  each  production 
unit  are  homogeneous,  Contractor  F  uses 
the  units  of  output  as  the  basis  of 
making  memorandum  worksheet 
adjustments  concerning  apphcable 
variances,  and  establishes  the  following 
figures: 


Labor- 
cost 
variance 

per  unit 
ol  output 

Unrts 
used  by 

ifie 
covered 
contract 

Labor- 
cost 
vanarKe 
attributa- 
ble 10  the 
covered 
contract 

Production  unit  t 

S0.20 

100 

50 

200 

10.000 
6,000 
5,000 
4.000 

S2,000 

e.txx) 

2,500 
8,000 

Production  unit  2  .. ._ 

Production  unit  3   

Production  unit  4    

Total  latxy  cost 
variance  attributable 
to  ttie  covered 
contract             

18,500 

Contractor  F  makes  a  yt^ar-end 
adjustment  of  S18,500  as  the  labor-cost 
variances  attributable  to  the  covered 
contract.  Contractor  F's  practice 
complies  with  provisions  of  30,407-50(e) 
of  this  Cost  Accounting  Standard. 

30.408    Accounting  for  costs  of 
compensated  personal  absence. 

30.408-10     IReservedl 

30.408-20    Purpose. 

The  purpose  of  this  Standard  is  to 
improve,  and  provide  uniformity  in,  the 
measurement  of  costs  of  vacation,  sick 
leave,  holiday,  and  other  compensated 
personal  absence  for  a  cost  accounting 
period,  and  thereby  increase  the 
probability  that  the  measured  costs  are 
allocated  to  the  proper  cost  objectives. 

30.408-30     (Reserved  I 

30.408-40    Fundamental  requirement. 

(a)  The  costs  of  compensated  personal 
absence  shall  be  assigned  to  the  cost 
accounting  period  or  periods  in  which 
the  entitlement  was  earned, 

(b)  The  costs  of  compensated  personal 
absence  for  an  entire  cost  accounting 
period  shall  be  allocated  pro-rata  on  an 
annual  basis  among  the  final  cost 
objectives  of  that  period. 

30.408-50    Techniques  for  application. 

(a)  Determinations.  Each  plan  or 
custom  for  compensated  personal 
absence  shall  be  considered  separately 
in  determining  when  entitlement  is 


earned.  If  a  plan  or  custom  is  changed  or 
a  new  plan  or  custom  is  adopted,  then  a 
new  determination  shall  be  made 
beginning  with  the  first  cost  accounting 
period  to  which  such  new  or  changed 
plan  or  custom  applies. 

(b)  Measurement  of  entitlement.  (1) 
For  purposes  of  compliance  with  30.40&- 
40(a),  compensated  personal  absence  is 
earned  at  the  same  time  and  in  the  same 
amount  as  the  employer  becomes  liable 
to  compensate  the  employee  for  such 
absence  if  the  employer  terminates  the 
employee's  employment  for  lack  of  work 
or  other  reasons  not  .nvolving 
disciplinary  action,  in  accordance  with  a 
plan  or  custom  of  the  employer.  Where  a 
new  employee  must  complete  a 
probationary  period  before  the  employer 
becomes  liable,  the  employer  may 
nonetheless  treat  such  service  as 
creating  entitlement  in  any 
computations  required  by  this  Standard, 
provided  that  he  does  so  consistently, 

(2)  Where  a  plan  or  custom  provides 
for  entitlement  to  be  determined  as  of 
the  first  calendar  day  or  the  first 
business  day  of  a  cost  accounting  period 
based  on  service  in  the  preceding  cost 
accounting  period,  the  entitlement  shall 
be  considered  to  have  been  earned,  and 
the  employer's  liability  to  have  arisen, 
as  of  the  close  of  the  preceding  cost 
accounting  period. 

(3)  In  the  absence  of  a  determinable 
liability,  in  accordance  with 
subparagraph  (b|{l)  of  this  subsection, 
compensated  personal  absence  will  be 
considered  to  be  earned  only  in  the  cost 
accounting  period  in  which  it  is  paid. 

(c)  Determination  of  employer's 
liability.  In  computing  the  cost  of 
compensated  personal  absence,  the 
computation  shall  give  effect  to  the 
employers  liability  in  accordance  with 
the  following  paragraphs: 

(1)  The  estimated  liability  shall 
include  all  earned  entitlement  to 
compensated  personal  absence  which 
e.xists  at  the  time  the  liability  is 
determined,  in  accordance  with 
paragraph  (b)  of  this  subsection. 

(2)  The  estimated  liability  shall  be 
reduced  to  allow  for  anticipated 
nonutilization.  if  material. 

(3|  The  liability  shall  be  estimated 
consistently  either  in  terms  of  current  or 
of  anticipated  wage  rates.  Estimates 
may  be  made  with  respect  to  individual 
employees,  but  such  individual 
estimates  shall  not  be  required  if  the 
total  cost  with  respect  to  all  employees 
in  the  plan  can  be  estimated  with 
reasonable  accuracy  by  the  use  of 
sample  data,  experience  or  other 
appropriate  means. 

(d)  Adjustments.  (1)  The  estimate  of 
the  employer's  liability  for  compensated 
personal  absence  at  the  beginnmg  of  the 


first  cost  accounting  period  for  which  a 

contractor  must  comply  with  this 
Standard  shall  be  based  on  the 
contractor's  plan  or  custom  applicable 
to  that  period,  notwithstanding  that 
some  part  of  that  liability  has  not 
previously  been  recognized  for  contract 
costing  purposes.  Any  excess  of  the 
amount  of  the  liability  as  determined  in 
accordance  with  paragraph  (c)  of  this 
subsection  over  the  corresponding 
amount  of  the  liability  as  determined  in 
accordance  with  the  contractor's 
previous  practice  shall  be  held  in 
suspense  and  accounted  for  as 
described  in  subparagraph  (d)(3)  of  this 
subsection. 

(2)  If  a  plan  or  custom  is  changed  or  a 
new  plan  or  custom  is  adopted,  and  the 
new  determination  made  in  accordance 
with  paragraph  (a)  of  this  subsection 
results  in  an  increase  in  the  estimate  of 
the  employer's  liability  for  compensated 
personal  absence  at  the  beginning  of  the 
first  cost  accounting  period  for  which 
the  new  plan  is  effective  o\er  the 
estimate  made  in  accordance  with  the 
contractor's  prior  practice,  then  the 
amount  of  such  increase  shall  be  held  in 
suspense  and  accounted  for  as 
described  in  subparagraph  (d)(3)  of  this 
subsection. 

(3)  At  the  close  of  each  cost 
accounting  period,  the  amount  held  in 
suspense  shall  be  reduced  by  the  excess 
of  the  amount  held  in  suspense  at  the 
beginning  of  the  cost  accounting  period 
over  the  employer's  liability  (as 
estimated  in  accordance  with  paragraph 
(c)  of  this  subsection)  at  the  end  of  that 
cost  accounting  period.  The  cost  of 
compensated  personal  absence  assigned 
to  that  cost  accounting  period  shall  be 
increased  by  the  amount  of  the  excess. 

(e)  Allocations.  Except  where  the  use 
of  a  longer  or  shorter  period  is  permitted 
by  the  provisions  of  the  Cost  Accounting 
Standard  on  Cost  Accounting  Penod 
(30,406  of  this  Subpari),  the  costs  of 
compensated  personal  absence  shall  be 
allocated  to  cost  objectives  on  a  pro- 
rata basis  which  reflects  the  total  of 
such  costs  and  the  total  of  the  allocation 
base  for  the  entire  cost  accounting 
period.  However,  this  provision  shall  not 
preclude  revisions  to  an  allocation  rate 
during  a  cost  accounting  period  based 
on  revised  estimates  of  period  totals. 

30.408-60     Illustrations. 

(a)  Company  As  vacation  plan 
provides  that  on  the  anniversary  of  each 
employee's  hiring  date,  that  employee 
shall  become  eligible  to  receive  a  2- 
week  vacation  with  pay,  'Vacation 
entitlement  must  be  used  within  2  years 
or  forfeited.  An  employee  who  leaves 
the  company  voluntarily  will  be  paid  for 


35634 


Federal  Register  /  Vol.  52.  No.  183  /  Tuesday.  September  22,  1987  /  Rules  and  Regulations 


UM  I 


an\  remaining  unused  vacation 
entitlement  which  was  earned  through 
the  emioyee's  last  anniversary  date.  An 
employee  who  is  laid  off  for  lacl<  of 
work  will  also  be  paid  a  pro-rata 
vacation  allowance  for  service  since  the 
employee  s  last  anniversary  date. 
Company  A  accrues  vacation  costs  each 
month  based  on  an  estimate  of  the 
anniversary  years  which  will  be 
completed  in  that  month.  At  the  end  of 
Its  cost  accounting;  period,  Company  A 
a(!|usts  Its  estimated  liability  to  agree 
with  its  actual  liability  for  completed 
years  of  service  on  an  individual 
employee  basis. 

(1)  In  order  to  cumpiv  with  JO. 408- 
50|c).  Company  A  must  increase  its 
estimated  liability  for  vacation  pay  at 
all  times  to  include  the  estimated 
additional  amount  which  would  be 
payable  to  employees  in  the  event  of 
layoff.  The  additional  liability  may  be 
calculated  on  an  individual  employee 
basis  or  it  may  be  estimated  for  the 
empliivees  as  a  group  by  the  use  of 
sample  or  historical  data. 

|Ji  The  following  illustrates  one 
method  of  estimating  Company  A's 
liability  at  the  end  of  its  cost  accounting 
period.  December  31,  with  respect  to 
individual  employees,  in  accordance 
with  30.408-50(c). 

Jotin  Doe   Annivefsafv  ^ate  Ju'v  '0 

Unused  enltt'emeni  resulting  Irom  compteled 

secvice  years  24  His  al  $5      $120 

Full  monins  ol  service  since  annivefsary,  5 
Prorata  enmiemenl  on  lay-oft -80  hrs. 
K  5'  12    33  3  ws  at  15 167 

Total - 287 

Less   estimated    allowance   lor   lorleil' 
utes.  3'v  percent 10 

Net  IrabllllY    ..._ 277 


(b)  Company  B  has  a  vacation  plan 
similar  to  Company  As,  but  Company  B 
does  not  pay  pro-rata  vacation  pay  on 
lay-off  for  service  since  the  last 
anniversary  date.  Company  B  must 
include  in  its  estimate  of  its  liability  at 
the  end  of  its  cost  accounting  period 
only  that  unused  VrTcation  entitlement 
which  results  from  completed  years  of 
service,  with  allowance  for  forfeitures  if 
material. 

(C)  Company  C's  sick  leave  plan 
provides  that  tin  employee  will 
accumulate  one-half  day  of  sick  leave 
entitlement  for  each  full  month  of 
service.  Sick  leave  entitlement  may  be 
accumulated  without  limit,  but  an 
employee  is  paid  for  sick  leave  only 
during  actual  illness;  the  Company  does 
not  pay  for  unused  sick  leave  on  lay-off. 
Despite  the  fact  that  Company  C  might 
be  able  to  estimate  the  amount  which 
will  be  paid  for  sick  leave  in  a  future 
cost  accounting  period  with  a  high 
degree  of  accuracy,  it  has  no  liability  for 


payment  for  unused  sick  leave 
entitlement  in  the  event  of  lay-off. 
Therefore,  in  accordance  with  30.40&- 
50(b)(3),  it  must  assign  to  each  cost 
accounting  period  only  the  costs  of  sick 
leave  which  it  pays  in  that  period, 

(d)  Company  D's  vacation  plan 
provides  that  on  July  1,  each  employee 
who  has  been  employed  by  the 
Company  for  at  least  1  year  shall  be 
entitled  to  2  weeks  of  vacation.  All 
vacation  must  be  taken  between  July  1 
and  September  30  An  employee  who 
terminates  after  September  30  and 
before  July  1  receives  no  vacation  pay. 
Company  D  has  8  cost  accounting 
period  which  ends  on  December  31; 
however.  Company  D  customarily 
accrues  its  anticipated  liability  for 
vacation  pay  at  July  1  in  12  equal 
installments  over  the  "vacation  year" 
starting  on  July  1  of  the  previous  year 
and  ending  on  June  30  of  the  current 
year.  Company  D  has  no  liability  for 
vacation  pay  at  January  1  or  at 
December  31.  In  accordance  with 
30.408-50(b)(3),  the  amount  of  vacation 
cost  which  Company  D  must  assign  to 
each  cost  accounting  period  is  the 
amount  of  such  costs  paid  in  that  period. 
Therefore,  Company  D  may  not  use  the 
"vacation  year"  ending  June  30  to 
apportion  these  costs  between  cost 
accounting  periods, 

(e)  Company  E's  cost  accounting 
period  ends  on  December  31.  Its 
vacation  plan  provides  that  on  January 
1,  each  employee  who  has  been 
employed  for  at  least  1  year  shall 
become  entitled  to  2  weeks  of  vacation. 
The  Company  does  not  recognize  a 
liability  for  vacation  pay  at  December  31 
because  an  employee  must  be  employed 
on  January  1  to  be  eligible, 

(1)  Despite  the  requirement  that  the 
employee  also  be  employed  on  January 
1.  the  necessary  service  was  completed 
in  the  preceding  cost  accounting  period. 
If  the  other  terms  of  the  plan  are  such 
that  in  accordance  with  this  Standard. 
Company  E  must  recognize  its  vacation 
costs  on  the  accrual  basis,  then  in 
accordance  with  30.408-50(b)(2), 
Company  E  must  estimate  its  vacation 
costs  as  if  the  liability  arose  on 
December  31  rather  than  on  the 
following  January  1, 

(2)  Assume  that  Company  E  must 
comply  with  this  Standard  beginning  on 
January  1, 1976.  Assume  that  the 
employees  of  Company  E  earned  590,000 
in  vacation  pay  in  1975,  all  of  which  will 
be  taken  in  1976.  Assume,  further,  that 
because  of  reduced  employment  levels, 
the  employees  of  Company  E  will  earn 
only  580,000  in  vacation  pay  in  1976, 
$5,000  of  which  will  be  paid  m  1976 
because  of  layoffs.  The  following 
example  illustrates  the  computation  of 


vacation  pay  costs  for  Company  E  in 
1976: 


1976  begirxiing  hatHlity 

With  StanOard  (30  40B-50((lKn) S90000 

Witnoui  Standard  ,  0 


Amount     to     be     tieKj    in     su  pense 
(30  408-50(il)(1)).. 


1976  ending  Mbitily.. 
Plus  Paid  m  i9'6 


90.000 


75,ooe 

95,000 


Subtolai 
Less   1976  beginning  iiadJiTy 


1976  vacation  cost,  basic  amount 


Amount  m  suspense  al  beginning  o*  11'76.. 
Less   1976  ending  liability    .  


170.000 
90.000 

80,000 

90,000 
75,000 


Suspense  lo  be  written  oti  m  1976, 
additional  1976  vacation  cost 
(30  40B-50(dl(3)) ^ 


1976  baste  vacation  cost.,.., 

Plus   1976  reduction  ol  suspense 


60,000 
15,000 


1976  total  vacation  cost 


95,000 


(3)  Assume,  further,  that  all  of  the 
vacation  entitlement  which  remained  at 
December  31,  1976  (575.000)  is  taken  in 
1977.  Also.  Company  E  hires  a 
substantial  number  of  additional 
employees  in  1977.  so  that  the  amount  of 
vacation  entitlement  earned  in  1977  is 
585. 0(X].  The  following  example 
illustrates  the  computation  of  vacation 
pay  costs  for  Company  E  in  1977: 


1977  ending  liability. 
Plus  Paid  m  1977...., 


Subtotal  

Less   1977  beginning  liability 


1977  vacation  cost,  basic  amount-. 


S85.000 
75,000 


160,000 
75,000 


85,000 


Amount  in  suspense  at  beginning  o(  1977' 75,000 

1977  ending  lability' 1 85,000 


1977  basic  vacation  cost • - 

Plus  1977  reduction  ol  suspeiKe'.. 

1977  total  vacation  cost...i 


85,000 
0 


85.000 


'  Because  the  1977  ending  liability  exceeds  tt>e  amount  in 
Suspense  at  Ibe  l>eginning  ol  1977,  tt^ere  is  no  reduction  ol 
suspense  in  1977 

(4)  Assume  further,  that  Company  E 
goes  out  of  business  m  1978.  All 
employees  are  terminated  and  paid  both 
for  the  585,000  vacation  liability  at  the 
end  of  1977  and  an  additional  540.000 
earned  in  1978.  The  following  example 
illustrates  the  computation  of  vacation 
pay  costs  for  Company  E  m  1978: 


1978  endirig  liability . 
Plus  Paid  m  1978.-. 

Subtotal 


0 
$125.000 

125.000 


Less  1978  beginning  liability 86,000 

1978  vacation  cost,  basic  amount  40.000 


Amount  m  suspense  al  begmnng  ol  1978 75,000 

Less;  1978  er>diog  liability        0 


Suspense  to  be  written  oW  m  1978:  addition- 
-'  1978  vacation  cost  (30  408-5O(dK3)) 


75.000 


1978  baste  vacation  cost 

Plu«:  1978  reduction  in  suspense,. 


197B  total  vacation  cost. 


40.000 
75  WO 

115,000 
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(f)  All  of  the  salary  costs  of  Company 
F's  salaried  employees  are  charged  to 
service,  administrative,  or  overhead 
functions.  No  accounting  entries  are 
made  to  segregate  costs  of  compensated 
personal  absence  of  these  employees 
from  their  other  salary  costs,  although 
other  records  are  maintained  to  control 
the  total  amount  of  such  absences. 

(1)  This  policy  does  not  violate  the 
requirement  of  30.408-40(b)  if  such 
salaries  are  charged  to  overhead  or 
indirect  cost  pools  for  subsequent 
allocation  to  final  cost  objectives  over 
annually  determined  allocation  bases 
which  are  appropriate  for  those  pools. 

(2)  If  the  same  policy  were  followed  in 
the  case  of  engineers  whose  salaries 
were  directly  allocated  to  two  or  more 
final  cost  objectives,  or  to  both 
intermediate  and  final  cost  objectives, 
so  that  costs  of  compensated  personal 
absence  were  charged  directly  to  the 
jobs  on  which  the  individuals  were 
working  when  paid,  then  this  would 
violate  the  requirement  of  30.40&-40(bl 
that  these  costs  be  allocated  among  cost 
objectives  on  the  basis  of  the  costs  of 
the  entire  cost  accounting  period.  Only  if 
all  salaries  were  directly  allocated  to  a 
single  final  cost  objective,  as  might  be 
the  case  with  personnel  assigned  to  an 
overseas  base  for  the  performance  of  a 
single  contract,  would  this  practice  be  in 
accord  with  that  requirement. 

(g)  Company  G  determines  a 
"charging  rate"  for  each  employee.  The 
charging  rate  includes  an  allowance  for 
compensated  personal  absence  based 
on  average  experience.  As  the  employee 
performs  services,  the  related  cost 
objectives  are  charged  for  the  services 
at  the  charging  rate,  the  employee  is 
paid  at  his  base  rate,  and  the  excess  is 
credited  to  the  accrued  liability  for  each 
benefit.  As  benefits  are  paid,  the  costs 
are  charged  against  the  accrued 
liabilities.  The  amount  of  each  accrued 
liability  is  adjusted  at  the  end  of  the 
costs  accounting  period,  and  any 
difference  is  adjusted  through 
appropriate  overhead  accounts  in 
accordance  with  company  policy. 

(1)  This  method  is  not  a  violation  of 
30.408-^0(b)  if  it  results  in  allocating  the 
estimated  annual  costs  of  compensated 
personal  absence  at  a  rate  which 
reflects  the  anticipated  costs  of  the 
entire  cost  accounting  period. 

(2)  The  computation  itself  must 
comply  with  the  criteria  of  30  408-40(a). 
For  example,  if  the  terms  of  the 
Company's  sick  leave  plan  are  such  that 
in  accordance  with  this  Standard,  the 
costs  should  be  recognized  in  the  cost 
accounting  period  when  they  are  paid, 
then  the  computation  should  be 
intended  to  amortize  the  expected  costs 


of  sick  leave  over  the  activity  of  that 
cost  accounting  period,  leaving  no 
accrued  liability  for  sick  leave  at  the 
end  of  the  cost  accounting  period. 

30.409    Cost  accounting  standard- 
depreciation  of  tangible  capital  assets. 

30.409-10    (Reserved] 

30.409-20    Purpose. 

The  purpose  of  this  Standard  is  to 
provide  criteria  and  guidance  for 
assigning  costs  of  tangible  capital  assets 
to  cost  accounting  penods  and  for 
allocating  such  costs  in  cost  objectives 
within  such  penods  in  an  objective  and 
consistent  manner.  The  Standard  is 
based  on  the  concept  that  depreciation 
costs  identified  with  cost  accounting 
periods  and  benefiting  cost  objectives 
within  periods  should  be  a  reasonable 
measure  of  the  expiration  of  service 
potential  of  the  tangible  assets  subject 
to  depreciation.  Adherence  to  this 
Standard  should  provide  a  systematic 
and  rational  flow  of  the  costs  of  tangible 
capital  assets  to  benefited  cost 
objectives  over  the  expected  service 
lives  of  the  assets.  This  Standard  does 
not  cover  nonwasting  assets  or  natural 
resources  which  are  subject  to 
depletion. 

30.409-30    (Reserved] 

30.409-40     Fundamental  requirement 

(a)  The  depreciable  cost  of  u  tangible 
capital  asset  (or  group  of  assets)  shall  be 
assigned  to  cost  accounting  penods  in 
accordance  with  the  following  cntena: 

(1)  The  depreciable  cost  of  a  tangible 
capital  asset  shall  be  its  capitalized  cost 
less  its  estimated  residual  value. 

(2)  The  estimated  service  life  of  a 
tangible  capital  asset  (or  group  of 
assets)  shall  he  used  to  determine  the 
cost  accounting  periods  to  which  the 
depreciable  cost  will  be  assigned. 

(3)  The  method  of  depreciation 
selected  for  assigning  the  depreciable 
cost  of  a  tangible  capital  asset  (or  group 
of  assets)  to  the  cost  accounting  periods 
representing  its  estimated  service  life 
shall  reflect  the  pattern  of  consumption 
of  services  over  the  life  of  the  asset. 

(4)  The  gain  or  loss  which  is 
recognized  upon  disposition  of  a 
tangible  capital  asset  shall  be  assigned 
to  the  cost  accounting  period  in  which 
the  disposition  occurs. 

(b)  The  annual  depreciation  cost  of  a 
tangible  capital  asset  (or  group  of 
assets)  shall  be  allocated  to  cost 
objectives  for  which  it  provides  service 
in  accordance  with  the  following 
criteria: 

(1)  Depreciation  cost  may  be  charged 


directly  to  cost  objectives  only  if  such 
charges  are  made  on  the  basis  of  usage 
and  only  if  depreciation  costs  of  all  like 
assets  used  for  similar  purposes  are 
charged  in  the  same  manner. 

(2)  Where  tangible  capital  assets  are 
part  of.  or  function  as,  an  organizational 
unit  whose  costs  are  charged  to  other 
cost  objectives  based  on  measurement 
of  the  services  provided  by  the 
organizational  unit,  the  depreciation 
cost  of  such  assets  shall  be  included  as 
part  of  the  cost  of  the  organizational 
unit. 

(3)  Depreciation  costs  which  are  not 
allocated  in  accordance  with 

subparagraph  (b)  (1)  or  (2)  of  this 
subsection,  shall  be  included  in 
appropriate  indirect  cost  pools. 

(4)  The  gain  or  loss  which  is 
recognized  upon  disposition  of  a 
tangible  capital  asset,  where  material  in 
amount,  shall  be  allocated  m  the  same 
manner  as  the  depreciation  cost  of  the 
asset  has  been  or  would  have  been 
allocated  for  the  cost  accounting  period 
in  which  the  disposition  occurs.  Where 
such  gain  or  loss  is  not  matenal.  the 
amount  may  be  included  in  an 
appropriate  indirect  exist  pool. 

30.409-50    Techniques  for  application. 

(a)  Determination  of  the  appropnate 
depreciation  charges  involves  estimates 
both  of  service  lite  and  of  the  likely 
pattern  of  consumption  of  services  in  the 
cost  accounting  penods  included  in  such 
life.  In  selecting  service  life  estimates 
and  in  selecting  depreciation  methods. 
many  of  the  same  physical  and 
economic  factors  should  be  considered. 
The  following  are  among  the  factors 
which  may  be  taken  into  account: 
quantity  and  quality  of  expected  output. 
and  the  timing  thereof:  costs  of  repair 
and  maintenance,  and  the  timing 
thereof:  standby  or  incidental  use  and 
the  timing  thereof:  and  technical  or 
economic  obsolescence  of  the  asset  (or 
group  of  assets),  or  of  the  product  or 
service  it  is  involved  in  producing. 

(b)  Depreciation  of  a  tangible  capital 
asset  shall  begin  when  the  asset  and 
any  others  on  which  its  effective  use 
depends  are  ready  for  use  m  a  normal  or 
acceptable  fashion.  However,  where 
partial  utilization  of  a  tangible  capital 
asset  is  identified  with  a  specific 
operation,  depreciation  shall  commence 
on  any  portion  of  the  asset  which  is 
substantially  completed  and  used  for 
that  operation.  Depreciable  spare  parts 
which  are  required  for  the  operation  of 
such  tangible  capital  assets  shall  be 
accounted  for  over  the  service  life  of  the 
assets. 
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(c)  A  consistent  policy  shall  be 
followed  in  determining  the  depreciable 
cost  to  be  assigned  to  the  beginning  and 
ending  cost  accounting  periods  of  asset 
use.  The  policy  may  provide  for  any 
reasonable  starting  and  ending  dates  in 
computing  the  first  and  last  year 
depreciable  cost. 

(d)  Tangible  capital  assets  may  be 
accounted  for  by  treating  each 
individual  asset  as  an  accounting  unit, 
or  by  combining  two  or  more  assets  as  a 
single  accounting  unit,  provided  such 
treatment  is  consistently  applied  over 
the  service  life  of  the  asset  or  group  of 
assets. 

(e)  Estimated  service  lives  initially 
established  for  tangible  capital  assets 
(or  groups  of  assets)  shall  be  reasonable 
approximations  of  their  expected  actual 
periods  of  usefulness,  considering  the 
factors  mentioned  in  paragraph  (a)  of 
this  subsection.  The  estimate  of  the 
expected  actual  periods  of  usefulness 
need  not  include  the  additional  period 
tangible  capita!  assets  are  retained  for 
standby  or  incidental  use  where 
adequate  records  are  maintained  which 
reflect  the  withdrawal  from  active  use. 

(1)  The  expected  actual  periods  of 
usefulness  shall  be  those  periods  which 
are  supported  by  records  of  either  past 
retirement  or.  where  available, 
withdrawal  from  active  use  (and 
retention  for  standby  or  incidental  use) 
for  like  assets  (or  groups  of  assets)  used 
in  similar  circumstances  appropriately 
modified  for  specifically  identified 
factors  expected  to  influence  future 
lives.  The  factors  which  can  be  used  to 
modify  past  experience  include: 

(i]  Changes  in  expected  physical 
usefulness  from  that  which  has  been 
experienced  such  as  changes  in  the 
quantity  and  quality  of  expected  output. 

(ii)  Changes  in  expected  economic 
usefulness,  such  as  changes  in  expected 
technical  or  economic  obsolescence  of 
the  asset  (or  group  of  assets),  or  of  the 
product  or  service  produced. 

(2)  Supporting  records  shall  be 
maintained  which  are  adequate  to  show 
the  age  at  retirement  or,  if  the  contractor 
so  chooses,  at  withdrawal  from  active 
use  (and  retention  for  standby  or 
incidental  use)  for  a  sample  of  assets  for 
each  significant  category.  Whether 
assets  are  accounted  for  individually  or 
by  groups,  the  basis  for  estimating 
service  life  shall  be  predicated  on 
supporting  records  of  experienced  lives 
for  either  individual  assets  or  any 
reasonable  grouping  of  assets  as  long  as 
that  basis  is  consistently  used.  The 
Inirden  shall  be  on  the  contractor  to 
justify  estimated  service  lives  which  are 
shorter  than  such  experienced  lives. 

(3)  The  records  required  in 
subparagraphs  (e)  (1)  and  (2)  of  this 


subsection,  if  not  available  on  the  date 
when  the  requirements  of  this  Standard 
must  first  be  followed  by  a  contractor, 
shall  be  developed  from  current  and 
historical  fixed  asset  records  and  be 
available  following  the  second  fiscal 
year  after  that  date.  They  shall  be  used 
as  a  basis  for  estimates  of  service  lives 
of  tangible  capital  assets  acquired 
thereafter.  Estimated  service  lives  used 
for  financial  accounting  purposes  (or 
other  accounting  purposes  where 
depreciation  is  not  recorded  for 
financial  accounting  purposes  for  some 
non-commercial  organizations),  if  not 
unreasonable  under  the  criteria 
specified  in  paragraph  (e)  of  this 
subsection,  shall  be  used  until  adequate 
supporting  records  are  available. 

(4)  Estimated  service  lives  for  tangible 
capital  assets  for  which  the  contractor 
has  no  available  data  or  no  prior 
experience  for  similar  assets  shall  be 
established  based  on  a  projection  of  the 
expected  actual  period  of  usefulness, 
but  shall  not  be  less  than  asset  guideline 
periods  (mid-range)  established  for  asset 
guideline  classes  under  the  Revenue 
Procedure  72-10  published  by  the 
Internal  Revenue  Service,  and  any 
additions,  supplements  or  revisions 
thereto,  which  are  in  effect  as  of  the  first 
day  of  the  cost  accounting  period  in 
which  the  assets  are  acquired.  Use  of 
this  alternative  procedure  shall  cease  as 
soon  as  the  contractor  is  able  to  develop 
estimates  which  are  appropriately 
supported  by  his  own  experience. 

(5)  The  contracting  parties  may  agree 
on  the  estimated  service  life  of 
individual  tangible  capital  assets  where 
the  unique  purpose  for  which  the 
equipment  was  acquired  or  other  special 
circumstances  warrant  a  shorter 
estimated  service  life  than  the  life 
determirjed  in  accordance  with  the  other 
provisions  of  this  30.409-50{e)  and 
where  the  shorter  life  can  be  reasonably 
predicted. 

(f)  (1)  The  method  of  depreciation 
used  for  financial  accounting  purposes 
(or  other  accounting  purposes  where 
depreciation  is  no'  recorded  for 
financial  accounting  purposes)  shall  be 
used  for  contract  costing  unless  (i)  such 
method  does  not  reasonably  reflect  the 
expected  consumption  of  services  for 
the  tangible  capital  asset  (or  group  of 
assets)  to  which  applied,  or  (ii)  the 
method  is  unacceptable  for  Federal 
income  lax  purposes.  If  the  contractor's 
method  of  depreciation  used  for 
financial  accounting  purposes  (or  other 
accounting  purposes  as  provided  above) 
does  not  reasonably  reflect  the  expected 
consumption  of  services  or  is 
unacceptable  for  Federal  income  tax 
purposes,  he  shall  establish  a  method  of 
depreciation  for  contract  costing  which 


meets  these  criteria,  in  accordance  with 
subparagraph  (f)(3)  ol  '!iis  subsection. 

(2)  After  the  date  of  'nitial 
applicability  of  this  S'andard,  selection 
of  methods  of  deprecu.'  on  for  newly 
acquired  tangible  capiial  assets,  which 
are  different  from  the  inethods  currently 
being  used  for  like  ass;'i:->  in  similar 
circumstances,  shall  bi-  supported  by 
projections  of  the  expected  consumption 
of  services  of  those  assets  (or  groups  of 
assets)  to  which  the  d:i'erent  methods  of 
depreciation  shall  ap;  'y  Support  in 
accordance  with  subp  >  agraph  (0(3)  of 
this  subsection  shall  !<.  based  on  the 
expected  consumption  of  services  of 
either  individual  asst-:s  or  any 
reasonable  grouping  •  -  assets  as  long  as 
the  basis  selected  loi  .mouping  assets  is 
consistently  used. 

(3)  The  expected  ci<nsumption  of  asset 
services  over  the  estirraied  service  life 
of  a  tangible  capital  asset  (or  group  of 
assets)  is  influenced  ti'  'he  factors 
mentioned  in  paragr^r  ti  ^.^)  of  this 
subsection  which  aflt-c!  either  potential 
activity  or  potential  oi.put  of  the  asset 
(or  group  of  assets).  Th'-se  factors  may 
be  measured  by  the  ex;.r^cted  activity  or 
the  expected  physical  i)!:!put  of  the 
assets,  as  for  exampit .  hours  of 
operation,  number  ol  i;- rations 
performed,  number  o!    ■  i  ts  produced,  or 
number  of  miles  travei>-d.  An  acceptable 
surrogate  for  expected  activity  or  output 
might  be  a  monetary  nit^asure  of  that 
activity  or  outpjt  gene'  a'ed  by  use  of 
tangible  capital  assets,  such  as 
estimated  labor  dollars,  total  cost 
incurred  or  total  revenues,  to  the  extent 
that  such  monetary  measures  can 
reasonably  be  related  to  the  usage  of 
specific  tangible  capi'al  assets  (or 
groups  of  assets).  In  the  absence  of 
reliable  data  for  the  measurement  or 
estimation  of  the  consumption  of  asset 
services  by  the  techniques  mentioned, 
the  expected  consumption  of  services 
may  be  represented  by  the  passage  of 
time.  The  appropriate  method  of 
depreciation  should  be  selected  as 
follows: 

(i)  An  accelerated  method  of 
depreciation  is  appropriate  where  the 
expected  consumption  of  asset  services 
is  significantly  greater  in  early  years  of 
asset  life. 

(ii)  The  straight-line  method  of 
depreciation  is  appropriate  where  the 
expected  consumption  of  asset  services 
is  reasonably  level  over  the  service  life 
of  the  asset  (or  group  of  assets). 

(g)  The  estimated  service  life  and 
method  of  depreciation  to  be  used  for  an 
original  complement  of  low-cost 
equipment  shall  be  based  on  the 
expected  consumption  of  services  over 
the  expected  useful  life  of  the 
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complement  as  a  whole  and  shall  not  be 
based  on  the  individual  items  which 
form  the  complement. 

(h)  Estimated  residual  values  shall  be 
determined  for  all  tangible  capital  assets 
(or  groups  of  assets).  For  tangible 
personal  property,  only  estimated 
residual  values  which  exceed  ten 
percent  of  the  capitalized  cost  of  the 
asset  (or  group  of  assets)  need  be  used 
in  establishing  depreciable  costs.  Where 
either  the  declining  balance  method  of 
depreciation  or  the  class  life  asset 
depreciation  range  system  is  used 
consistent  with  the  provisions  of  this 
Standard,  the  residual  value  need  not  be 
deducted  from  capitalized  cost  to 
determine  depreciable  costs.  No 
depreciation  cost  shall  be  charged 
which  would  significantly  reduce  book 
value  of  a  tangible  capital  asset  (or 
group  of  assets)  below  its  residual  value. 

(i)  Estimates  of  service  life, 
consumption  of  services,  and  residual 
value  shall  be  reexamined  for  tangible 
capital  assets  (or  groups  of  assets) 
whenever  circumstances  change 
significantly.  Where  changes  are  made 
to  the  estimated  service  life,  residual 
value,  or  method  of  depreciation  during 
the  life  of  a  tangible  capital  asset,  the 
remaining  depreciable  costs  for  cost 
accounting  purposes  shall  be  limited  to 
the  undepreciated  cost  of  the  assets  and 
shall  be  assigned  only  to  the  cost 
accounting  period  in  which  the  change  is 
made  and  to  subsequent  periods. 

(j)  (1)  Gains  and  losses  on  disposition 
of  tangible  capital  assets  shall  be 
considered  as  adjustments  of 
depreciation  costs  previously  recognized 
and  shall  be  assigned  to  the  cost 
accounting  period  in  which  disposition 
occurs  except  as  provided  in 
subparagraphs  (j)  (2)  and  (3)  of  this 
subsection.  The  gain  or  loss  for  each 
asset  disposed  of  is  the  difference 
between  the  net  amount  realized, 
including  insurance  proceeds  in  the 
event  of  involuntary  conversion,  and  its 
undepreciated  balance.  However,  the 
gain  to  be  recognized  for  contract 
costing  purposes  shall  be  limited  to  the 
difference  between  the  original 
acquisition  cost  of  the  asset  and  its 
undepreciated  balance. 

(2)  Gains  and  losses  on  the  disposition 
of  tangible  capital  assets  shall  not  be 
recognized  where: 

(i)  Assets  are  grouped  and  such  gains 
and  losses  are  processed  through  the 
accumulated  depreciation  account,  or, 
(ii)  the  asset  is  given  in  exchange  as  part 
of  the  purchase  price  of  a  similar  asset 
and  the  gain  or  loss  is  included  in 
computing  the  depreciable  cost  of  the 
new  asset.  Where  the  disposition  results 
from  an  involuntary  conversion  and  the 
asset  is  replaced  by  a  similar  asset. 


gains  and  losses  may  either  be 
recognized  in  the  period  of  disposition 
or  used  to  adjust  the  depreciatjle  cost 
base  of  the  new  asset. 

(3)  The  contracting  parties  may 
account  for  gains  and  losses  arising 
from  mass  or  extraordinary  dispositions 
in  a  manner  which  will  result  in 
treatment  equitable  to  all  parties. 

(4)  Gains  and  losses  on  disposition  of 
tangible  capital  assets  transferred  in 
other  than  an  arms-length  transaction 
and  subsequently  disposed  of  within  12 
months  from  the  date  of  transfer  shall  be 
assigned  to  the  transferor. 

(k)  Where,  in  accordance  with  30.409- 
40(b)(1),  the  depreciation  costs  of  like 
tangible  capital  assets  used  for  similar 
purposes  are  directly  charged  to  cost 
objectives  on  the  basis  of  usage,  average 
charging  rates  based  on  cost  shall  be 
established  for  the  use  of  such  assets. 
Any  variances  between  total 
depreciation  cost  charged  to  cost 
objectives  and  total  depreciation  cost 
for  the  cost  accounting  period  shall  be 
accounted  for  in  accordance  with  the 
contractor's  established  practice  for 
handling  such  variances. 

(1)  Practices  for  determining 
depreciation  methods,  estimated  service 
lives  and  estimated  residual  values  need 
not  be  changed  for  assets  acquired  prior 
to  compliance  with  this  Standard  if 
otherwise  acceptable  under  applicable 
procurement  regulations.  However,  if 
changes  are  effected  such  changes  must 
conform  to  the  criteria  established  in 
this  Standard  and  may  be  effected  on  a 
prospective  basis  to  cover  the 
undepreciated  balance  of  cost  by 
agreement  between  the  contracting 
parties  pursuant  to  negotiation  under 
(a)(4)(B)  or  (C)  of  the  Contract  Clause 
set  out  at  FAR  52.230-3. 

30.409-60    Illustrations. 

The  following  examples  are 
illustrative  of  the  provisions  of  this 
Standard. 

(a)  X,  Y,  and  Z  companies  purchase 
identical  milling  machines  to  be  used  for 
similar  purposes. 

(1)  Company  X  estimates  service  life 
for  tangible  capital  assets  on  a 
individual  asset  basis.  Its  experience 
with  similar  machines  is  that  the 
average  replacement  period  is  14  years. 
Under  the  provisions  of  the  Standard, 
Company  X  shall  use  the  estimated 
service  life  of  14  years  for  the  milling 
machine  unless  it  can  demonstrate 
changed  circumstances  or  new 
circumstances  to  support  a  different 
estimate. 

(2)  Company  Y  estimates  service  life 
for  tangible  capital  assets  by  grouping 
assets  of  the  same  general  kind  and  with 
similar  service  lives.  Accordingly,  all 


machine  tools  are  accounted  for  as  a 

single  group.  The  average  replacement 
life  for  machine  tools  for  Com.pany  Y  is 
12  years  In  accordance  with  the 
provisions  of  the  Standard.  Company  Y 
shall  use  a  life  of  12  years  for  the 
acquisition  unless  it  can  support  a 
different  estimate  for  the  entire  group. 
(3)  Company  Z  estimates  service  life 
for  tangible  capital  assets  by  grouping 
assets  according  to  use  without  regard 
to  service  lives.  Accordingly,  all 
machinery  and  equipment  is  accounted 
for  as  a  single  group.  The  average 
replacement  life  for  machinery  and 
equipment  in  Company  Z  is  10  years.  In 
accordance  with  the  provisions  of  the 
Standard.  Company  Z  shall  use  an 
estimated  service  life  of  ten  years  'rr 
the  acquisition  unless  it  can  support  e 
different  estimate  for  the  entire  group. 

(b)  Company  X  desires  to  charge 
depreciation  of  the  milling  machine 
described  in  paragraph  (a)  of  this 
subsection,  directly  to  final  cost 
objectives.  Usage  of  the  milling  machine 
can  be  measured  readily  based  on  hours 
of  operation.  Company  X  may  charge 
depreciation  cost  directly  on  a  unit  of 
time  basis  provided  he  uses  one 
depreciation  charging  rate  for  all  like 
milling  machines  in  the  machine  shop 
and  charges  depreciation  for  all  such 
milling  machines  directly  to  benefiting 
cost  objectives. 

(c)  A  contractor  acquires,  and 
capitalizes  as  an  asset  accountability 
unit,  a  new  lathe.  The  estimated  service 
life  is  10  years  for  the  lathe.  He  acquires, 
and  capitalizes  as  an  original 
complement  of  low-cost  equipment 
related  to  the  lathe,  a  collection  of  tool 
holders,  chucks,  indexing  heads, 
wrenches,  and  the  like.  Although 
individual  items  comprising  the 
complement  have  an  average  life  of  six 
years,  replacements  of  these  items  will 
be  made  as  needed  and.  therefore,  the 
expected  useful  life  of  the  complement  is 
equal  to  the  life  of  the  lathe.  An 
estimated  service  life  of  10  years  should 
be  used  for  the  original  complement. 

(d)  A  contractor  acquires  a  test 
facility  with  an  estimated  physical  life 
of  ten  years,  to  be  used  on  contracts  for 
a  new  program.  The  test  facility  was 
acquired  for  $5  million.  It  is  expected 
that  the  program  will  be  completed  in  6 
years  and  the  test  facility  acquired  is 
not  expected  to  be  required  for  other 
products  of  the  contractor.  Although  the 
facility  will  last  10  years,  the  contracting 
parties  may  agree  in  advance  to 
depreciate  the  facility  over  6  years. 

(e)  Contractor  acquires  a  building  by 
donation  from  its  local  Government.  The 
building  had  been  purchased  new  by 
another  company  and  subsequently 
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acquired  by  the  local  Government. 
Contractor  capitalizes  the  building  at  its 
fair  value.  L'nder  the  Standard  the 
depreciable  cost  of  the  asset  based  on 
thai  value  may  be  accounted  for  over  its 
estimated  service  life  and  allocated  to 
cost  objectives  in  accordance  with 
contractor's  cost  allocation  practices. 

(f)  A  major  item  of  equipment  which 
was  acquired  prior  to  the  applicability 
of  this  Standard  was  estimated,  at 
acquisition,  to  have  a  service  life  of  12 
years  and  a  residual  value  of  no  more 
than  10  percent  of  acquisition  cost.  After 
4  years  of  service,  during  which  time 
this  Standard  has  become  applicable,  a 
change  in  the  production  situation 
results  in  a  well-supported 
determination  to  shorten  the  estimated 
service  life  to  a  total  of  7  years.  The 
revised  estimated  residual  value  is  15 
percent  of  acquisition  cost.  The  annual 
depreciation  charges  based  on  this 
particular  asset  will  be  appropriately 
increased  to  amortis-^  the  remaining       , 
cost,  less  the  current  estimate  of 
residual  value,  over  the  remaining  3 
years  of  expected  usefulness.  This 
change  is  not  a  change  of  cost 
accounting  practice,  but  a  correction  of 
numeric  estimates.  The  requirement  of 
30.40^50(1)  for  an  adjustment  pursuant 
to  subdivision  (a)(4)(ii)  or  (iii)  of  the 
CAS  clause  does  not  apply. 

(g)  The  support  required  by  30.409- 
50(e)  can.  in  all  likelihood,  be  derived  by 
sampling  from  almost  any  reasonable 
fixed  asset  records.  Of  course,  the  more 
complete  the  data  in  the  records  which 
are  available,  the  more  confidence  there 
can  be  in  determinations  of  asset 
service  lives.  The  following  descriptions 
of  sam.pling  methods  are  illustrations  of 
techniques  which  may  be  useful  even 
with  limited  fixed  asset  records. 

(1)  A  company  maintains  an  inventory 
of  assets  in  use.  The  company  should 
select  a  sampling  time  period  which, 
preferably,  is  significantly  longer  than 
the  anticipated  life  of  the  assets  for 
which  lives  are  to  be  established.  Of 
course,  the  inventory  must  be  available 
for  each  year  in  the  sampling  time 
period.  The  company  would  then  select 
a  random  sample  of  items  in  each  year 
except  the  most  recent  year  of  the  time 
period.  Each  item  in  the  sample  would 
be  compared  to  the  subsequent  year's 
inventory  to  determine  if  the  asset  is 
still  in  service;  if  not,  then  the  asset  had 
been  retired  in  the  year  from  which  the 
sample  was  drawn.  The  item  is  then 
traced  to  prior  year  inventories  to 
determine  the  year  in  which  acquired. 

Note;  Sufficient  items  must  be  drawn  in 
each  year  to  ensure  an  adequate  sample. 

(2)  A  company  maintains  an  inventory 
of  assets  in  use  and  also  has  a  record  of 


retirements.  In  this  case  the  company 
does  not  have  to  compare  the  sample  to 
subsequent  years  to  determine  if 
disposition  has  occurred.  As  in  Example 
(1)  above,  the  sample  items  are  traced  to 
prior  years  to  determine  the  year  in 
which  acquired. 

(3)  A  company  maintains  retirement 
records  which  show  acquisition  dates. 
The  company  should  select  a  sampling 
time  period  which,  preferably,  is 
significantly  longer  than  the  anticipated 
life  of  the  assets  for  which  lives  are  to 
be  estimated.  The  company  would  then 
select  a  random  sample  of  items  retired 
in  each  year  of  the  sampling  time  period 
and  tabulate  age  at  retirement. 

(4)  A  company  maintains  only  a 
record  of  acquisitions  for  each  year.  The 
company  should  select  a  random  sample 
of  items  acquired  in  the  most  recent 
complete  year  and  determine  from 
current  records  or  observations  whether 
each  item  is  currently  in  service.  The 
acquisitions  of  each  prior  year  should  be 
sampled  in  turn  to  determine  if  sample 
items  are  currently  in  service.  This 
sampling  should  be  performed  for  a  time 
period  significantly  longer  than  the 
anticipated  life  of  assets  for  which  the 
lives  are  to  be  established,  but  can  be 
discontinued  at  the  point  at  which 
sample  items  no  longer  appear  in 
current  use.  From  the  data  obtained, 
mortality  tables  can  be  constructed  to 
determine  average  asset  life. 

(5)  A  company  does  not  maintain 
accounting  records  on  fully  depreciated 
assets.  However,  property  records  are 
maintained,  and  such  records  are 
retained  for  3  years  after  disposition  of 
an  asset  in  groups  by  year  of 
disposition.  An  analysis  of  these 
retirements  may  be  made  by  selecting 
the  larger  dollar  items  for  each  category 
of  assets  for  which  lives  are  to  be 
determined  (for  example,  at  least  75 
percent  of  the  acquisition  values  retired 
each  year).  The  cases  cited  above  are 
only  examples  and  many  other 
examples  could  have  been  used.  Also,  in 
any  example,  a  company's  individual 
circumstances  must  be  considered  in 
order  to  take  into  account  possible 
biased  results  because  of  changes  in 
organizations,  products,  acquisition 
policies,  economic  factors,  etc.  The 
results  from  example  (g)(5)  of  this 
subsection,  for  instance,  might  be 
substantially  distorted  if  the  3  year 
period  was  unusual  with  respect  to 
dispositions.  Therefore,  the  examples 
are  illustrative  only  and  any  sampling 
performed  in  compliance  with  this 
Standard  should  take  into  account  all 
relevant  information  to  ensure  that 
reasonable  results  are  obtained. 


30.410    Allocation  of  business  unit  general 
and  administrative  expenses  lo  final  cost 
objectives.  i 

30.410-10    [Reserved) 

30.410-20     Purpose. 

The  purpose  of  this  Cost  Accounting 
Standard  is  to  provide  criteria  for  the 
allocation  of  business  unit  general  and 
administrative  (G&A)  expenses  to 
business  unit  final  cost  objectives  based 
on  their  beneficial  or  causal 
relationship.  These  expenses  represent 
the  cost  of  the  management  and 
administration  of  the  business  unit  as  a 
whole.  The  Standard  also  provides 
criteria  for  the  allocation  of  home  office 
expenses  received  by  a  segment  to  the 
cost  objectives  of  that  segment.  This 
Standard  will  increase  the  likelihood  of 
achieving  objectivity  in  the  allocation  of 
expenses  to  final  cost  objectives  and 
comparability  of  cost  data  among 
contractors  in  similar  circumstances. 

30.410-30     [Reserved) 

30.410-40    Fundamental  requirement. 

(a)  Business  unit  G&A  expenses  shall 
be  grouped  in  a  separate  indirect  cost 
pool  which  shall  be  allocated  only  to 
final  cost  objectives. 

(b)  (1)  The  G&A  expense  pool  of  a 
business  unit  for  a  cost  accounting 
period  shall  be  allocated  to  final  cost 
objectives  of  that  cost  accounting  period 
by  means  of  a  cost  input  base 
representing  the  total  activity  of  the 
business  unit  except  as  provided  in 
subparagraph  |b)(2)  of  this  subsection. 
The  cost  input  base  selected  shall  be  the 
one  which  best  represents  the  total 
activity  of  a  typical  cost  accounting 
period. 

(2)  The  allocation  of  the  G&A  expense 
pool  lo  any  particular  final  cost 
objectives  which  receive  benefits 
significantly  different  from  the  benefits 
accruing  to  other  final  cost  objectives 
shall  be  determined  by  special 
allocation  (30.41O-5O(j)). 

(c)  Home  office  expenses  received  by 
a  segment  shall  be  allocated  to  segment 
cost  objectives  as  required  by  30.410- 
50(g]. 

(d)  Any  costs  which  do  not  satisfy  the 
definition  of  G&A  expense  but  which 
have  been  classified  by  a  business  unit 
as  G&A  expenses,  can  remain  in  the 
G&A  expense  pool  unless  they  can  be 
allocated  to  business  unit  cost 
objectives  on  a  beneficial  or  causal 
relationship  which  is  best  measured  by 
a  base  other  than  a  cost  input  base. 

30.410-50    Techniques  for  application. 

(a)  G&A  expenses  of  a  segment 
incurred  by  another  segment  shall  be 
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removed  from  the  incurring  segment's 
G&A  expense  pool.  They  shall  be 
allocated  to  the  segment  for  which  the 
expenses  were  incurred  on  the  basis  of 
the  beneficial  or  causa!  relationship 
between  the  expenses  incurred  and  all 
benefiting  or  causing  segments.  If  the 
expenses  are  incurred  for  two  or  more 
segments,  they  shall  be  allocated  using 
an  allocation  base  common  to  all  such 
segments. 

(b)  The  G&A  expense  poo!  may  be 
combined  with  other  expenses  for 
allocation  to  final  cost  objectives 
provided  that — 

(1)  The  allocation  base  used  for  the 
combined  pool  is  appropriate  both  for 
the  allocation  of  the  G&A  expense  pool 
under  this  Standard  and  for  the 
allocation  of  the  other  expenses;  and 

(2)  Provision  is  made  to  identify  the 
components  and  total  of  the  G&A 
expense  pool  separately  from  the  other 
expenses  in  the  combined  pool. 

(c)  Expenses  which  are  not  G&A 
expenses  and  are  insignificant  in 
amount  may  be  included  in  the  G&A 
expense  pool  for  allocation  to  final  cost 
objectives. 

(d)  The  cost  input  base  used  to 
allocate  the  G&A  expense  pool  shall 
include  all  significant  elements  of  that 
cost  input  which  represent  the  total 
activity  of  the  business  unit.  The  cost 
input  base  selected  to  represent  the  total 
activity  of  a  business  unit  during  a  cost 
accounting  period  may  be — total  cost 
input,  value-added  cost  input,  or  single 
element  cost  input.  The  determination  of 
which  cost  input  base  best  represents 
the  total  activity  of  a  business  unit  must 
be  judged  on  the  basis  of  the 
circumstances  of  each  business  unit. 

(1)  A  total  cost  input  base  is  generally 
acceptable  as  an  appropriate  measure  of 
the  total  activity  of  a  business  unit. 

(2)  Value-added  cost  input  shall  be 
used  as  an  allocation  base  where 
inclusion  of  material  and  subcontract 
costs  would  significantly  distort  the 
allocation  of  the  G&A  expense  pool  in 
relation  to  the  benefits  received,  and 
where  costs  other  than  direct  labor  are 
significant  measures  of  total  activity.  A 
value-added  cost  input  base  is  total  cost 
input  less  material  and  subcontract 
costs. 

(3)  A  single  element  cost  input  base; 
e.g..  direct  labor  hours  or  direct  labor 
dollars,  which  represents  the  total 
activity  of  a  business  unit  may  be  used 
to  allocate  the  G&A  expense  pool  where 
it  produces  equitable  results.  A  single 
element  base  may  not  produce  equitable 
results  where  other  measures  of  activity 
are  also  significant  in  relation  to  total 
activity.  A  single  element  base  is 
inappropriate  where  it  is  an  insignificant 


part  of  the  total  cost  of  some  of  the  final 
cost  objectives 

(e)  Where,  prior  to  the  effective  date 
of  this  Standard,  a  business  unit's 
disclosed  or  established  cost  accounting 
practice  was  to  use  a  cost  of  sales  or 
sales  base,  that  business  unit  may  use 
the  transition  method  set  out  in 
Appendix  A  hereof. 

(f)  Cost  input  shall  include  those 
expenses  which  by  operation  of  this 
Standard  are  excluded  from  the  G&A 
expense  pool  and  are  not  part  of  a 
combined  pool  of  G&A  expenses  and 
other  expenses  allocated  using  the  same 
allocation  base. 

(g)  (11  Allocations  of  the  home  office 
expenses  of  (i)  line  management  of 
particular  segments  or  groups  of 
segments,  (ii)  residual  expenses,  and  (iii) 
directly  allocated  expenses  related  to 
the  management  and  administration  of 
the  receiving  segment  as  a  whole  shall 
be  included  in  the  receiving  segment's 
G&A  expense  pool. 

(2)  Any  separate  allocation  of  the 
expenses  of  home  office  (i)  centralized 
service  functions,  (ii)  staff  management 
of  specific  activities  of  segments,  and 
(iii)  central  payments  or  accruals,  which 
is  received  by  a  segment  shall  be 
allocated  to  the  segment  cost  objectives 
in  proportion  to  the  beneficial  or  causal 
relationship  between  the  cost  objectives 
and  the  expense  if  such  allocation  is 
significant  in  amount.  Where  a 
beneficial  or  causal  relationship  for  the 
expense  is  not  identifiable  with  segment 
cost  objectives,  the  expense  may  be 
included  in  the  G&A  expense  pool. 

(h)  Where  a  segment  performs  home 
office  functions  and  also  performs  as  an 
operating  segment  having  a 
responsibility  for  final  cost  objectives, 
the  expense  of  the  home  office  functions 
shall  be  segregated.  These  expenses 
shall  be  allocated  to  all  benefiting  or 
causing  segments,  including  the  segment 
performing  the  home  office  functions, 
pursuant  to  disclosed  or  established 
accounting  practices  for  the  allocation 
of  home  office  expenses  to  segments. 

(i)  For  purposes  of  allocating  the  G&A 
expense  pool,  items  produced  or  worked 
on  for  stock  or  product  inventory  shall 
be  accounted  for  as  final  cost  objectives 
in  accordance  with  the  following 
paragraphs: 

(11  Where  items  are  produced  or 
worked  on  for  stock  or  product 
inventory  in  a  given  cost  accounting 
period,  the  cost  input  to  such  items  in 
that  period  shall  be  included  only  once 
in  the  computation  of  the  G&A  expense 
allocation  base  and  in  the  computation 
of  the  G&A  expense  allocation  rate  for 
that  period  and  shall  not  be  included  in 
the  computation  of  the  base  or  rate  for 
any  other  cost  accounting  period. 


(2)  A  portion  of  the  G&A  expense  pool 
shall  be  allocated  to  items  produced  or 
worked  on  for  stock  or  product 
inventory  in  the  cost  accounting  period 
or  periods  in  which  such  items  are 
produced  at  the  rates  determined  for 
such  periods  except  as  provided  in 
subparagraph  (i)(3)  of  this  subsection. 

(3)  Where  the  contractor  does  not 
include  G&A  expense  in  inventory  as 
part  of  the  cost  of  stock  or  product 
inventory  items,  the  G&A  rate  of  the 
cost  accounting  period  in  which  such 
items  are  issued  to  final  cost  objectives 
may  be  used  to  determine  the  G&A 
expenses  applicable  to  issues  of  stock  or 
product  inventory  items. 

(j)  Where  a  particular  final  cost 
objective  in  relation  to  other  final  cost 
objectives  receives  significantly  more  or 
less  benefit  from  G&A  expense  than 
would  be  reflected  by  the  allocation  of 
such  expenses  using  a  base  determined 
pursuant  to  paragraph  (d)  of  this 
subsection,  the  business  unit  shall 
account  for  this  particular  final  cost 
objective  by  a  special  allocation  from 
the  G&A  expense  pool  to  the  particular 
final  cost  objective  commensurate  with 
the  benefits  received.  The  amount  of  a 
special  allocation  to  any  such  final  cost 
objective  shall  be  excluded  from  the 
G&A  expense  pool  required  by  30.410- 
40(a),  and  the  particular  final  cost 
objective's  cost  input  data  shall  be 
excluded  from  the  base  used  to  allocate 
this  pool. 

30.410-60     Illustrations. 

(a)  Business  Unit  A  has  been 
including  the  cost  of  scientific  computer 
operations  in  its  G&A  expense  pool.  The 
scientific  computer  is  used 
predominately  for  research  and 
development,  rather  than  for  the 
management  and  administration  of  the 
business  unit  as  a  whole.  The  costs  of 
the  scientific  computer  operation  do  not 
satisfy  the  Standard's  definition  of  G&A 
expense:  however,  they  may  remain  in 
the  G&A  expense  pool  unless  they  can 
be  allocated  to  business  unit  cost 
objectives  on  a  beneficial  or  causal 
relationship  which  is  best  measured  by 

a  base  other  than  a  cost  input  base 
representing  the  total  activity  of  a 
business  unit  during  a  cost  accounting 
period. 

(b)  Segment  B  performs  a  budgeting 
function,  the  cost  of  which  is  included  in 
its  G&A  expense  pool,  This  function 
includes  the  preparation  of  budgets  for 
another  segment.  The  cost  of  preparing 
the  budgets  for  the  other  segment  should 
be  removed  from  B's  G&A  expense  pool 
and  transferred  to  the  other  segment. 

(c)  (1)  Business  Unit  C  has  a  personnel 
function  which  is  divided  into  two  parts 
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(i)  a  vice  president  of  personnel  who 
establishes  personnel  policy  and  overall 
guidance,  and  (ii)  a  personnel 
department  which  handles  hirings. 
testing,  evaluations,  etc.  The  expense  of 
the  vice  president  is  included  in  the 
G&A  expense  pool.  The  expense  of  the 
personnel  department  is  allocated  to  the 
other  indirect  cost  pools  based  on  the 
beneficial  or  causal  relationship 
between  that  expense  and  the  indirect 
cost  pools.  This  procedure  is  in 
compliance  with  the  requirements  of  this 
Standard. 

(2)  Unit  C  has  included  selling  costs  as 
part  of  its  G&A  expense  pool.  Business 
Unit  C  wishes  to  continue  to  include 
selling  cost"!  in  its  G&A  expense  pool. 
Under  the  provisions  of  this  Standard. 
I'nit  C  may  continue  to  include  selling 
costs  in  its  G&A  pool,  and  these  costs 
will  be  allocated  over  a  cost  input  base 
selected  in  accordance  with  the 
provisions  of  30.410-50(d). 

(.3)  Business  Unit  C  has  included  IRSD 
and  B&P  costs  in  its  G&A  expense  pool. 
Unit  C  has  used  a  cost  of  sales  base  to 
allocate  its  G&A  expense  pool.  As  of 
January  1. 1978  (assumed  for  purposes  of 
this  illustration),  the  date  on  which  Unit 
C  must  first  allocate  its  G&A  expense 
pool  in  accordance  with  the 
requirements  of  this  Standard,  Unit  C 
has  among  its  final  cost  objectives 
several  cost  reimbursement  contracts 
and  fixed  price  contracts  subject  to  the 
CAS  clause  (referred  to  as  the  pre- 
existing contracts).  If  Unit  C  chooses  to 
use  the  transition  method  in  30.410- 
50(e): 

(i)  Unit  C  shall  allocate  IR&D  and  B&P 
costs  during  the  transition  period  (from 
January  1, 1978.  to  and  including  the  cost 
accounting  period  during  which  the  pre- 
existing contracts  are  completed),  to  the 
pre-existing  contracts  as  part  of  its  G&A 
expense  pool  using  a  cost  of  sales  base 
pursuant  to  30.410-5O(e)  and  Appendix 
A. 

(ii)  During  the  transition  period  such 
costs,  as  part  of  the  G&A  expense  pool, 
shall  be  allocated  to  new  cost 
reimbursement  contracts  and  new  fixed 
price  contracts  subject  to  the  CAS 
clause  using  a  cost  input  base  as 
requi.-ed  by  30.410-50  (d)  and  (e)  and 
Appendix  A. 

(lii)  Beginning  with  the  cost 
accounting  period  after  the  transition 
ptTiod  the  IR&D  and  B&P  costs,  as  part 
of  the  G&A  expense  pool,  shall  be 
allocated  to  all  final  cost  objectives 
using  a  cost  input  base  as  required  by 
30  410-50(d).  If  Unit  C  chooses  not  to  use 
the  transition  method  in  30.410-50(e),  the 
contractual  provision  requiring 
appropriate  equitable  adjustment  of  the 
prices  of  affected  prime  contracts  and 
subcontracts  will  be  implemented. 


(4)  Business  Unit  C  has  accounted  for 
and  allocated  IR&D  and  B&P  costs  in  a 
cost  pool  separate  and  apart  from  the 
G&A  expense  pool.  Unit  C  may  continue 
to  account  for  these  costs  in  a  separate 
cost  pool  under  the  provision  of  this 
Standard.  If  Unit  C  is  to  use  a  total  cost 
input  base,  these  costs  when  accounted 
for  and  allocated  in  a  cost  pool  separate 
and  apart  from  the  G&A  expense  pool 
will  become  part  of  the  total  cost  input 
base  used  by  Unit  C  to  allocate  the  G&A 
expense  pool. 

(5)  Business  Unit  C  has  included 
selling  costs  as  part  of  its  G&A  expense 
pool.  Unit  C  has  used  a  cost  of  sales 
base  to  allocate  the  G&A  expense  pool. 
Unit  C  desires  to  continue  to  allocate 
selling  costs  using  the  costs  of  sales 
base.  Under  the  provisions  of  this 
Standard.  Unit  C  would  account  for 
selling  costs  as  a  cost  pool  separate  and 
apart  from  the  G&A  expense  pool,  and 
continue  to  allocate  these  costs  over  a 
cost  of  sales  base.  If  Unit  C  uses  a  total 
cost  input  base  to  allocate  the  G&A 
expense  pool,  the  selling  costs  will 
become  part  of  the  total  cost  input  base. 

(d)  (IJ  Business  Unit  D  has  accounted 
for  selling  costs  in  a  cost  pool  separate 
and  apart  from  its  G&A  expense  pool 
and  has  allocated  these  costs  using  a 
cost  of  sales  base.  Under  the  provisions 
of  this  Standard,  Unit  D  may  continue  to 
account  for  those  costs  in  a  separate 
pool  and  allocate  them  using  a  cost  of 
sales  base.  Unit  D  has  a  total  cost  input 
base  to  allocate  its  G&A  expense  pool. 
The  selling  costs  will  become  part  of  the 
cost  input  base  used  by  Unit  D  to 
allocate  the  G&A  expense  pool. 

(2)  During  a  cost  accounting  period. 
Business  Unit  D  buys  S2.000.000  of  raw 
materials.  At  the  end  of  that  cost 
accounting  period,  $500,000  of  raw 
materials  inventory  have  not  been 
charged  out  to  contracts  or  other  cost 
objectives.  The  $500,000  of  raw 
materials  are  not  part  of  the  total  cost 
input  base  for  the  cost  accounting 
period,  because  they  have  not  been 
charged  to  the  production  of  goods  and 
services  during  that  period.  If  all  of  the 
$2,000,000  worth  of  raw  material  had 
been  charged  to  cost  objectives  during 
the  cost  accounting  period,  the  cost 
input  base  for  the  allocation  of  the  G&A 
expense  pool  would  include  the  entire 
$2,000,000. 

(3)  Business  Unit  D  manufactures  a 
variety  of  testing  devices.  During  a  cost 
accounting  period.  Unit  D  acquires  and 
uses  a  small  building,  constructs  a  small 
production  facility  using  its  own 
resources,  and  keeps  for  its  own  use  one 
unit  of  a  testing  device  that  it 
manufactures  and  sells  to  its  customers. 
The  acquisition  cost  of  the  building  is 
not  part  of  the  total  cost  input  base; 


however,  the  depreciation  taken  on  the 
building  would  be  part  of  the  total  cost 
input  base.  The  costs  of  construction  of 
the  small  production  facility  are  not  part 
of  the  total  cost  input  base.  The 
requirements  of  30.404  provide  that 
those  G&A  expenses  which  are 
identifiable  with  the  constructed  asset 
and  are  material  in  amount  shall  be 
capitalized  as  part  of  the  cost  of  the 
production  facility.  If  there  are  G&A 
expenses  material  in  amount  and 
identified  with  the  constructed  asset, 
these  G&A  expenses  would  be  removed 
from  the  G&A  expense  pool  prior  to  the 
allocation  of  this  pool  to  final  cost 
objectives.  The  cost  of  the  testing  device 
shall  be  part  of  the  total  cost  input  base 
per  the  requirements  of  30.404  which 
provides  that  the  costs  of  constructed 
assets  identicfil  with  the  contractor's 
regular  product  shall  include  a  full  share 
of  indirect  cost. 

(e)  (1)  Business  Unit  E  produces  Item 
Z  for  stock  or  product  inventory.  The 
business  unit  does  not  include  G&A 
expense  as  part  of  the  inventory  cost  of 
these  items  for  costing  or  financial 
reporting  purposes.  A  production  run  of 
these  items  occurred  during  Cost 
Accounting  Period  1.  A  number  of  the 
units  produced  were  not  issued  during 
Period  1  and  are  issued  in  Period  2. 
However,  those  units  produced  in  Period 
1  shall  be  included  in  the  cost  input  of 
that  period  for  calculating  the  G&A 
expense  allocation  base  and  shall  not  be 
included  in  the  cost  input  of  Period  2. 

(2)  Business  Unit  E  should  apply  the 
G&A  expense  rate  of  Period  1  to  those 
units  of  Item  Z  issued  during  Period  1 
and  may  apply  the  rate  of  Period  2  to  the 
units  issued  in  Period  2. 

(3)  If  the  practice  of  Business  Unit  E  is 
to  include  G&A  expense  as  part  of  the 
cost  of  stock  or  product  inventory,  the 
inventory  cost  of  all  units  of  Item  Z 
produced  in  Period  1  and  remaining  in 
inventory  at  the  end  of  Period  1,  should 
include  G&A  expense  using  the  G&A 
rate  of  Period  1. 

(f)  (1)  Business  Unit  F  produced  Item 
X  for  stock  or  product  inventory.  The 
business  unit  does  not  include  G&A 
expense  as  part  of  the  inventory  cost  of 
these  items.  A  production  run  of  these 
items  was  started,  finished,  and  placed 
into  inventory  in  a  single  cost 
accounting  period.  These  items  are 
issued  during  the  next  cost  accounting 
period. 

(2)  The  cost  of  items  produced  for 
stock  or  product  inventory  should  be 
included  in  the  G&A  base  in  the  same 
year  they  are  produced.  The  cost  of  such 
items  is  not  to  be  included  in  the  G&A 
base  on  the  basis  of  when  they  are 
issued  to  final  cost  objectives. 
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Therefore,  the  time  of  issuance  of  these 
items  from  inventory  to  a  final  cost 
objective  is  irrelevant  in  computing  the 
G&A  base. 

(g)  The  normal  productive  activity  of 
Business  Unit  G  includes  the 
construction  of  base  operating  facilities 
for  others.  G  rses  a  total  cost  input  base 
to  allocate  G&A  expense  to  final  cost 
objectives.  As  part  of  a  contract  to 
construct  an  operating  facility.  G  agrees 
to  acquire  a  large  group  of  trucks  and 
other  mobile  equipment  to  equip  the 
base  operating  facility.  G  does  not 
usually  supply  such  equipment.  The  cost 
of  the  equipment  constitutes  a 
significant  part  of  the  contract  cost.  A 
special  G&A  allocation  to  this  contract 
shall  be  agreed  to  by  the  parties  if  they 
agree  that  in  the  circumstances  the 
contract  as  a  whole  receives 
substantially  less  benefit  from  the  G&A 
expense  pool  than  that  which  would  be 
represented  by  a  cost  allocation  based 
on  inclusion  of  the  contract  cost  in  the 
total  cost  input  base. 

(h)  (1)  The  home  office  of  Segment  H 
separately  allocates  to  benefiting  or 
causing  segments  significant  home  office 
expenses  of  (i)  staff  management 
functions  relative  to  manufacturing,  (ii) 
staff  management  functions  relative  to 
engineering,  (iii)  central  payment  of 
health  insurance  costs,  and  (iv)  residual 
expenses.  H  receives  these  expenses  as 
separate  allocations.  H  maintains  three 
indirect  cost  pools:  (i)  G&A  expense,  (ii) 
manufacturing  overhead,  and  (iii) 
engineering  overhead;  all  home  office 
expenses  allocated  to  H  are  included  in 
H's  G&A  expense  pool. 

(2)  This  accounting  practice  of  H  does 
not  comply  with  30.410-50(g)(2).  Home 
office  residual  expenses  should  be  in  the 
G&A  expense  pool,  and  the  expenses  of 
the  staff  management  functions  relative 
to  manufacturing  and  engineering 
should  be  included  in  the  manufacturing 
overhead  and  engineering  overhead 
pools,  respectively.  The  health 
insurance  costs  should  be  allocated  in 
proportion  to  the  beneficial  and  causal 
relationship  between  these  costs  and 
H's  cost  objectives. 

Appendix  A  to  30.410— Transition  From 
a  Cost  of  Sales  or  Sales  Base  to  a  Cost 
Input  Base 

A  business  unit  may  use  the  method 
described  below  for  transition  from  the  use  of 
a  cost  of  sales  or  sales  base  to  a  cost  input 
base. 


(1)  Calculate  the  cost  of  sales  or  sales  base 
in  accordance  with  the  cost  accounting 
practice  disclosed  or  established  prior  to  the 
date  established  by  30  410-«)(b)  of  this  Cost 
Accounting  Standard. 

(2)  Calculate  the  G*.^  expense  allocation 
rate  using  the  base  delermined  in 
subparagraph  (1)  of  this  Appendix  and  use 
that  rate  to  allocate  from  the  G&A  expense 
pool  to  the  final  cost  objectives  which  were 
in  existence  prior  to  the  date  on  which  the 
business  unit  must  first  allocate  costs  in 
accordance  with  the  requirements  of  this 
Cost  Accounting  Standard. 

(3)  Calculate  a  cost  input  base  in 
compliance  with  30.410-50(d)  of  this 
Appendix. 

(4)  Calculate  the  G&A  expense  rate  using 
the  base  determined  in  subparagraph  (3)  of 
this  Appendix  and  use  that  rate  to  allocate 
from  the  G&A  expense  pool  to  those  final 
cost  objectives  which  arise  under  contracts 
entered  into  on  or  after  the  date  on  which  the 
business  unit  must  first  allocate  costs  in 
accordance  with  the  requirements  of  this 
Cost  Accounting  Standard. 

(5)  The  calculations  set  forth  in  paragraphs 
(1H4)  of  this  Appendix  shall  be  performed 
for  each  cost  accounting  period  during  which 
final  cost  objectives  described  in  (2)  are 
being  performed, 

(6)  The  business  unit  shall  establish  an 
inventory  suspense  account.  The  amount  of 
the  inventory  suspense  account  shall  be 
equal  to  the  beginning  inventory  of  contracts 
subject  to  the  CAS  clause  of  the  cost 
accounting  period  in  which  the  business  unit 
must  first  allocate  costs  in  accordance  with 
the  requirements  of  this  Cost  Accounting 
Standard. 

(7)  In  any  cost  accounting  period,  after  the 
cost  accounting  periods  described  in  (5)  of 
this  Appendix,  if  the  ending  inventory  of 
contracts  subject  to  the  CAS  clause  is  less 
than  the  balance  of  the  inventory  suspense 
account,  the  business  unit  shall  calculate  two 
G&A  expense  allocation  rates,  one  to  allocate 
GSlA  expenses  to  contracts  subject  to  the 
CAS  clause  and  one  applicable  to  other  work. 

(a)  The  G&.^  expense  pool  shall  be  divided 
in  the  proportion  which  the  cost  input  of  the 
G&A  expense  allocation  base  of  the  contracts 
subject  to  the  CAS  clause  bears  to  the  total  of 
the  cost  input  allocation  base,  selected  in 
accordance  with  30.410-501dl.  for  the  cost 
accounting  period. 

(b)  The  G&A  expenses  applicable  to 
contracts  sub)ect  to  the  CAS  clause  shall  be 
reduced  by  an  amount  determined  by 
multiplying  the  difference  between  the 
balance  of  the  inventory  suspense  account 
and  the  ending  inventory  of  contracts  subject 
to  the  CAS  clause  by  the  cost  of  sales  rate,  as 
determined  under  (1)  of  this  Appendix,  of  the 
cost  accounting  period  in  which  a  business 
unit  must  first  allocate  costs  in  accordance 
with  the  requirements  of  this  Cost 
Accounting  Standard. 


(8)  In  any  cost  accounting  period  in  which 
such  a  reduction  is  made,  the  balance  of  the 
inventory  suspense  account  shall  be  reduced 
to  be  equal  to  the  ending  inventory  of 
contracts  subject  to  the  CAS  clause  of  that 
cost  accounting  period. 
•         •         *         «  • 

The  following  illustrates  how  a  business 
unit  would  use  this,  transition  method. 

1.  Business  Unit  R  has  been  using  a  cost  of 
sales  base  to  allocate  its  G&A  expense  pool 
to  final  cost  objectives.  Unit  R  uses  a 
calendar  year  as  its  cost  accounting  period. 
On  October  1. 1976  (assumed  for  purposes  of 
this  illustration)  Cost  Accounting  Standard 
410  becomes  effective.  On  October  2.  1976, 
Unit  R  receives  a  3-year  contract  containing 
the  Cost  Accounting  Standards  clause.  As  a 
result.  Unit  R  must  comply  with  the 
requirements  of  the  Standard  in  the  cost 
accounting  period  beginning  in  January  1978. 

As  of  January  3, 1978,  Business  Unit  R  has 
the  following  contracts: 

(1)  Contract  1— A  4-year  contract  awarded 
in  January.  1975. 

(2)  Contract  II— A  3-year  contract  which 
was  negotiated  in  March  1976,  and  was 
awarded  on  October  2. 1976. 

(3)  Contract  III — A  4-year  contract 
awarded  on  January  2.  19"8. 

If  Business  Unit  R  chooses  to  use  the 
transition  method  provided  in  30  4l0-50(e).  it 
will  allocate  the  G&A  expense  pool  tp  these 
contracts  as  follows: 

(a)  Contract  I — Since  Contract  I  was  in 
existence  prior  to  January  1.  1978,  the  G&A 
expense  pool  shall  be  allocated  to  it  using  a 
cost  of  sales  base  as  provided  in  30.410-50(e). 

(b)  Contract  II — Since  this  contract  was  in 
existence  prior  to  January  1, 1978,  the  G&A 
expense  pool  shall  be  allocated  to  it  using  a 
cost  of  sales  base  as  provided  in  30  410-50(e). 

(c)  Contract  III — Since  this  contract  was 
awarded  after  January  1,  1978,  the  G&A 
expense  pool  shall  be  allocated  to  this 
contract  using  a  cost  input  base. 

Having  chosen  to  use  30,41O-5O(e), 
Business  Unit  R  will  use  the  U-ansition 
method  of  allocating  the  G&A  expense  pool 
to  final  cost  objectives  until  all  contracts 
awarded  prior  to  January  1. 1978.  are 
completed  (1979  if  the  contracts  are 
completed  on  schedule).  Beginning  with  the 
root  accounting  period  subsequent  to  that 
time.  1980.  Unit  R  will  use  a  cost  input  base 
to  allocate  the  G&A  expense  pool  to  all  cost 
obiectives.  Unit  R  will  also  carry  forward  an 
inventory  suspense  account  in  accordance 
with  the  requirements  of  this  Standard. 

2.A.  Business  Unit  N  is  first  required  to 
allocate  its  costs  in  accordance  with  the 
requirements  of  30.410  during  the  fiscal  year 
beginning  January  1, 1978.  Unit  N  has  used  a 
cost  of  sales  base  to  allocate  its  G&A 
expense  pool. 

During  the  years  1978. 1979, 1980,  Business 
Unit  N  reported  the  following  data: 


UM  I 


35642       Federal  Register  /  Vol.  52,  No.  183  /  Tuesday,  September  22,  1987  /  Rules  and  Regulations 


Contf  »cls  pnof  to  Jan  1 . 

1S78        1 

Contf9Cts  alter  Jan   t 
1978 

Total 

No«- 
CAS 
wofk 

CAS- 
lixed 

price 

work 

CAS- 

cost 

con- 
tracts 

,„^     '    CAS-    i    CAS- 

'TTr         i„ed          COSI 
wo^         once         con- 

Year  1978 

Beginning  inventory _ - ... 

Cost  mpol _     . — 

$500 
-fSOOO 

300 
400 

200 
600 

0 
700 

0               0 
500  j        500 

0 
300 

Total 

3500 
-3000 

700 

600 

800 

550 

700 
700 

500  1         500  i         300 

r«M  o(  sales 

450  1         400  J         300 

500 

500 
-1^3000 

100 

100 
400 

250 

250 
600 

0 

0 
700 

50           100 

50            lOO 
500            500 

0 

Vear  19"- 

0 

300 

To«  ..     

Cost  c(  salps         

3500 
-2500 

500 
450 

850 
650 

r— 

700 
700 

550 
150 

600 
250 

300 
300 

1000 

1000 
-^3000 

50 

50 
400 

200 

200 

600 

0 

0 
700 

400 

400 
500 

350 
350 

0 

Year  1980 

BeqinnirKj  inventory         ..„„ 



0 

_ 

500 

300 

300 

Total       _  _ _  .    

4000 
-3250 

450 
450 

800 
800 

700 
700 

900            850 

.      . 

450 

550  !        300 

750 

0 

0 

0 

450 

300  1            0 

1 

Notes 

Ope^a'tog  ria'a  is  in  thousands  o*  cJoHars 

G    &  A    e^p^'nse  S375.0OO  ir  iccofdarce  wtxr.  the  requirements  ol  this  standard 


Work  existing  prior  to  ]anuar>-  1,  1978,  may 
include — 

(1)  Government  contracts  which  contain 
the  CAS  clause; 

(2)  Government  contracts  which  do  not 
contain  the  CAS  clause; 

(3)  Contracts  other  than  Government 
contracts  or  customer  orders;  and 


(4)  Production  not  specifically  identified 
with  contracts  or  customer  ordei^  under 
production  or  work  orders  existing  prior  to 
the  date  on  which  a  business  unit  must  first 
allocate  its  costs  in  compliance  with  this 
Standard  and  which  are  limited  in  time  or 
quantity. 

Production  under  standing  or  unlimited 
work  oniers,  (Continuous  flow  processes  and 

I 

[In  dollars] 


the  like,  not  identified  with  contracts  or 
customer  orders  are  to  be  treated  as  final 
cost  objectives  awarded  after  the  date  on 
which  a  business  umt  must  first  allocate  its 
costs  in  compliance  with  the  requirements  of 
this  Standard. 

Business  Unit  N  may  allocate  the  G&.-\ 
expense  pool  as  follows; 


Yeaf  1978 


Ye»  1979 


1980 


G  4  A  e«pense  poot_, 

Cosi  ol  sales  rate , 

Cost  -ncxjl  rate    


J  i  A  allocations 
PfK'  contracts 

f^OO-CAS  wort'        „ 

CAS-^ed  poce  worit „.. 

CAS-cost  contracts 

Alter  comracts 

Non  CA5  WOrV  

CAS-lisecJ  prxre  woHt _.. 

CAS-cost  contracts 


mventory  suspense  account' 
G  &  A.  rate  appttcafM  


'  3.»ginning  rfiventory  ol  contracts  sutijecl  to  t^e  CAS  clause  January  1978. 


375  375  375 

375/3.000=  ,125        376/2.500=  ,15  375/3.250-  .115 

375/3.00011=  125         375/3.000=  125         375/3.000=  125 


600»0  125  = 
550x0  125  = 
700>.0  125» 

500x0125  = 
500x0125  = 
300x0125  = 


75  00 
6875 
87  50 

62  50 
62  50 
37  50 


450 
660 
700 


,0  15=  6750 
i015=  9750 
.0.15=      105OO 


450  > 
800, 
700  . 


0115:. 

0  115. 
0  115  = 


500).0  125  = 

500  .  0  1 25  .-- 
300^0  125  = 


62  50 
62  50 
37  50 


39375 
200 
125 


432  50 


5O0v0  125  = 

500  ■  0  125  = 
300  -  0  1 25  = 

386  80 


51  75 
92  00 
80  50 

62  50 

62  50 
37  55 


2,B  In  cost  accounting  penod  1982, 
Business  l!nit  N  has  an  ending  inventory  of 
contracts  subject  to  the  CAS  clause  of 
SlOO.OOO.  This  is  the  first  cost  accounting 
period  after  the  transition  in  which  the 
amount  of  the  ending  inventory  is  less  than 
the  amount  of  the  inventory  suspense 
iiccount.  During  this  cost  accounting  penod. 
Business  Unit  N  had  GS.'\  expenses  of 
S410.000  and  cost  input  of  S3.50O.(X»O; 
St, 500.000  applicable  to  contracts  subiect  to 
the  CAS  clause  and  52.000,000  applicable  to 
other  work. 

Business  Unit  N  would  compute  its  G&A 
expense  allocation  rate  applicable  to 


contracts  subject  to  the  CAS  clause  as 
follows;        1 

(1)  Amooni  o<  nvwoTy  suspense  account $2<X).0C3 

Amoun!  or  anoirig  .nvenlory  tOO.OOO 

Dittetence  _ 100,000 

G  &  A  rata  applicat>le  (see  2.A.  above) x0.l2S 

Adiustrr>ent  to  G  &  A  expense  applicable  to 
contracts  subiect  to  ttte  CAS  clause 12.500 

(2)  G  4  A  expanse  pool 410.000 

G  4  A  expenses  applicable  to  contracts 
suBtect  to  ine  CAS  clause  ($1,500,000/ 
$3,500,000    ■  $410.000) 175.890 

G  4  A  expenses  applicaMe  to  otttef  work 234.110 


(3)  G    4   A    expenses  appl+caDle   to  contracts 
EutJieci  to  tr>e  CAS  cteusa 

Adtustment  to  G    4  A    expenses  applicaO*e 
10  contracts  subjeci  to  the  CAS  clause 

G     4   A    experises   allocatile   to   conlracti 
sutjfeci  lo  tt^e  CAS  ctauso 

(4)  3   4  A  expense  allocation  rate  appicabte  to 

contracts  subject  lo  tne  CAS  clause  lor  cost 
accounting  penod  1982— $163  390/ 

$1,500,000  =  0  109 


The  amount  of  the  inventory  suspense 
account  would  be  reduced  to  $100,000. 


1 75.890 


12  500 


30.411  Cost 
accounting  f( 
material. 

30.411-10    [I 


30.411-30    [I 

30.411-40     F 

(a)  The  co 
consistently 
accounting  f 
accumulatin 
for  allocatin, 
objectives, 

(b)  The  CO 
material  ma; 
cost  objecti\ 
objective  vvc 
the  time  of  p 
units. 

(c)  The  CO; 
used  solely  i 
functions,  or 
element  of  p 
not  incorpor 
be  allocated 
When  signifi 
indirect  mafi 
accounting  p 
as  an  asset  i 

(d)  Except 
(b|  and  (c)  o: 
a  category  o 
accounted  fc 
records. 

(e)  In  alloc 
costs  of  a  ca 
from  compar 
inventory,  th 
be  selected  i 
provisions  o: 
used  in  a  ma 
s\  stematic  a 
of  material  t 
costing  meth 
business  uni 
categories  ol 
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CAS- 

COSl 

con- 
tiacis 


0 
300 

300 

300 

0 

0 
300 

300 
300 

0 

0 
300 

300 
300 

) 

0 

375 


.115 
.125 


5175 
92  00 

80  50 


62  50 
62  50 
37  55 


175.890 
-12  500 


163  390 


30.4 11    Cost  accounting  standard- 
accounting  for  acquisition  costs  of 
material. 

30.411-10    (Reserved] 

30.411-20    Purpose. 

(a)  The  purpose  of  this  Cost 
Accounting  Standard  is  to  provide 
criteria  for  the  accounting  for 
acquisition  costs  of  material.  The 
Standard  includes  provisions  on  the  use 
of  inventory  costing  methods.  Consistent 
application  of  this  Standard  will 
improve  the  measurement  and 
assignment  of  costs  to  cost  objectives. 

(b)  This  Cost  Accounting  Standard 
does  not  cover  accounting  for  the 
acquisition  costs  of  tangible  capital 
assets  nor  accountability  for 
Government-furnished  materials. 

30.411-30    [Reserved] 

30.411-40     Fundamental  requirement. 

(a)  The  contractor  shall  have,  and 
consistently  apply,  written  statements  of 
accounting  policies  and  practices  for 
accumulating  the  costs  of  material  and 
for  allocating  costs  of  material  to  cost 
objectives. 

(b)  The  cost  of  units  of  a  category  of 
material  may  be  allocated  directly  to  a 
cost  objective  provided  the  cost 
objective  was  specifically  identified  at 
the  time  of  purchase  or  production  of  the 
units. 

(c)  The  cost  of  material  which  (1)  is 
used  solely  in  performing  indirect 
functions,  or  (2)  is  not  a  significant 
element  of  production  cost,  whether  or 
not  incorporated  in  an  end  product,  may 
be  allocated  to  an  indirect  cost  pool. 
When  significant,  the  cost  of  such 
indirect  material  not  consumed  in  a  cost 
accounting  period  shall  be  established 
as  an  asset  at  the  end  of  the  period. 

(d)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  subsection,  the  cost  of 
a  category  of  material  shall  be 
accounted  for  in  material  inventory 
records. 

(e)  In  allocating  to  cost  objectives  the 
costs  of  a  category  of  material  issued 
from  company-owned  material 
inventory,  the  costing  method  used  shall 
be  selected  in  accordance  with  the 
provisions  of  30.411-50,  and  shall  be 
used  in  a  manner  which  results  in 

s\  stematic  and  rational  costing  of  issues 
of  material  to  cost  objectives.  The  same 
costing  method  shall,  within  the  same 
business  unit,  be  used  for  similar 
categories  of  materials. 

30.41 1-50    Techniques  for  application. 

(a)  Material  cost  shall  be  the 
acquisition  cost  of  a  category  of 


material,  whether  or  not  a  material 
inventory  record  is  used.  The  purchase 
price  of  material  shall  be  adjusted  by 
extra  charges  incurred  or  discounts  and 
credits  earned.  Such  adjustments  shall 
be  charged  or  credited  to  the  same  cost 
objective  as  the  purchase  price  of  the 
material,  except  that  where  it  is  not 
practical  to  do  so.  the  contractor's  policy 
may  provide  for  the  consistent  inclusion 
of  such  charges  or  credits  in  an 
appropriate  indirect  cost  pool. 

(b)  One  of  the  following  inventory 
costing  methods  shall  be  used  when 
issuing  material  from  a  company-owned 
inventory: 

(1)  The  first-in.  first-out  (FIFO) 
method. 

(2)  The  moving  average  cost  method. 

(3)  The  weighted  average  cost  method. 

(4)  The  standard  cost  method. 

(5)  The  last-in.  first-out  (LIFO) 
method. 

(c)  The  method  of  computation  used 
for  any  inventory  costing  method 
selected  pursuant  to  the  provisions  of 
this  Standard  shall  be  consistently 
followed. 

(d)  Where  the  excess  of  the  ending 
inventory  over  the  beginning  inventory 
of  material  of  the  type  described  in 
30.4n^0(c)  is  estimated  to  be 
significant  in  relation  to  the  total  cost 
included  in  the  indirect  cost  pool,  the 
cost  of  such  unconsumed  material  shall 
be  established  as  an  asset  at  the  end  of 
the  period  by  reducing  the  indirect  cost 
pool  by  a  corresponding  amount. 

30.411-60     illustrations. 

(a)  Contractor  "A"  has  one  contract 
which  requires  two  custom-ordered, 
high-value,  airborne  cameras.  The 
contractor's  established  policy  is  to 
order  such  special  items  specifically 
identified  to  a  contract  as  the  need 
arises  and  to  charge  them  directly  to  the 
contract.  Another  contract  is  received 
which  requires  three  more  of  these 
cameras,  which  the  contractor 
purchases  at  a  unit  cost  which  differs 
from  the  unit  cost  of  the  first  two 
cameras  ordered.  When  the  purchase 
orders  were  placed,  the  contractor 
identified  the  specific  contracts  on 
which  the  cameras  being  purchased 
were  to  be  used.  Although  these 
cameras  are  identical,  the  actual  cost  of 
each  camera  is  charged  to  the  contract 
for  which  it  was  acquired  without 
establishing  a  material  inventory  record 
This  practice  would  not  be  a  violation  of 
this  Standard, 

(b)  (1)  A  Government  contract 
requires  use  of  electronic  tubes 
identified  as  "W."  The  contractor 
expects  to  receive  other  contracts 
requiring  the  use  of  tubes  of  the  same 


type.  In  accordance  with  its  wntten 
policy,  the  contractor  establishes  a 
material  inventory  record  for  electronic 
tube  "W,"  and  allocates  the  cost  of  units 
issued  to  the  existing  Government 
contract  by  the  FIFO  method.  Such  a 
practice  would  conform  to  the 
requirements  of  this  Standard. 

(2)  The  contractor  is  awarded  several 
additional  contracts  which  require  an 
electronic  tube  which  the  contractor 
concludes  is  similar  to  the  one  described 
in  subparagraph  (b)(l]  of  this  subsection 
and  which  is  identified  as  "Y."  At  the 
time  a  purchase  order  for  these  tubes  is 
wntten,  the  contractor  cannot  identify 
the  specific  number  of  tubes  to  be  used 
on  each  contract.  Consequently,  the 
contractor  establishes  an  inventor>' 
record  for  these  tubes  and  allocates 
their  cost  to  the  contracts  on  an  average 
cost  method.  Because  a  FIFO  method  is 
used  for  a  similar  category  of  material 
within  the  same  business  unit,  the  use  of 
an  average  cost  method  for  "Y"  would 
be  a  violation  of  this  Standard. 

(c)  A  contractor  complies  with  the 
Cost  Accounting  Standard  on  standard 
costs  (30.407).  and  he  uses  a  standard 
cost  method  for  allocating  the  costs  of 
essentially  all  categories  of  material. 
Also,  it  is  the  contractor's  established 
practice  to  charge  the  cost  of  purchased 
parts  which  are  incorporated  in  his  end 
products,  and  which  are  not  a  significant 
element  of  production  cost  to  an  indirect 
cost  pool.  Such  practices  conform  to  this 
Standard. 

(d)  A  contractor  has  one  established 
inventory-  for  type  "R"  transformers.  The 
contractor  allocates  by  the  LIFO  method 
the  current  costs  of  the  individual  units 
issued  to  Government  contracts.  Such  a 
practice  would  conform  to  the 
requirements  of  this  Standard. 

(e)  A  contractor  has  established 
inventories  for  various  categories  of 
material  which  are  used  on  Government 
contracts.  Dunng  the  vear  the  contractor 
allocates  the  costs  of  the  units  of  the 
various  categories  of  material  issued  to 
contracts  by  the  moving  average  cost 
method.  The  contractor  uses  the  LIFO 
method  for  tax  and  financial  reporting 
purposes  and.  at  year  end.  applies  a 
pooled  LIFO  inventory  ad)ustment  for 
all  categories  of  material  to  Government 
contracts.  This  application  of  pooled 
costs  to  Government  contracts  would  be 
a  violation  of  this  Standard  because  the 
lump  sum  adjustment  to  all  of  the 
various  categories  of  material  is.  in 
effect,  a  noncurrent  repricing  of  the 
material  issues. 
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30.412    Cost  accounting  standard  for 
composition  and  measurement  of  pension 
cost. 

30.412-10    [Reserved) 

30.412-20     Purpose. 

The  purpose  of  this  Standard  is  to 
provide  guidance  for  determining  and 
measuring  the  components  of  pension 
cost.  The  Standard  establishes  the  basis 
on  which  pension  costs  shall  be 
assigned  to  cost  accounting  periods.  The 
provisions  of  this  Cost  Accounting 
Standard  should  enhance  uniformity 
and  consistency  in  accounting  for 
pension  costs  and  thereby  increase  the 
probability  that  those  costs  are  properly 
alloc.ited  to  cost  objectives. 

30.412-30     I  Reserved! 

30.412-40     Fundamental  requirement. 

(a)  Compont^nts  of  pension  cast.  (1) 
For  defined-benefit  pension  plans,  the 
components  of  pension  cost  for  a  cost 
accounting  period  are  (i)  the  normal  cost 
of  the  period,  (iil  a  part  of  any  unfunded 
actuarial  liabiHty.  (iii)  an  interest 
equivalent  on  the  unamortized  portion 
of  any  unfunded  actuarial  liability,  and 
(iv)  an  adjustment  for  any  actuarial 
gains  and  losses. 

(2)  For  defined-contribution  pension 
plans,  the  pension  cost  for  a  cost 
accounting  period  is  the  net  contribution 
required  to  be  made  for  that  period, 
after  taking  into  account  dividends  and 
other  credits,  where  applicable. 

(b)  Measurement  of  pension  cost.  (1) 
For  defined-benefit  pension  plans,  the 
amount  of  pension  cost  of  a  cost 
accounting  period  shall  be  determined 
by  use  of  an  actuarial  cost  method 
which  measures  separately  each  of  the 
components  of  pension  cost  set  forth  in 
subparagraph  (a)(1)  of  this  subsection, 
or  which  meets  the  requirements  set 
forth  in30.412-50(b)(2). 

(2)  Each  actuarial  assumption  used  to 
measure  pension  cost  shall  be 
separately  identified  and  shall  represent 
the  contractor's  best  estimates  of 
anticipated  experience  under  the  plan, 
taking  into  account  past  experience  and 
reasonable  expectations.  The  validity  of 
the  assumptions  used  may  be  evaluated 
on  an  aggregate,  rather  than  on  an 
assumption-by-assumption,  basis. 

(c)  Assii^nment  of  pension  cost.  The 
amount  of  pension  cost  computed  for  a 
cost  acccjunting  period  is  assignable 
only  to  that  period.  Except  for  pay-as- 
you-go  plans,  the  cost  assignable  to  a 
period  is  allocable  to  cost  objectives  of 
that  period  to  the  extent  that  liquidation 
of  the  liability  for  such  cost  can  be 
compelled  or  liquidation  is  actually 
effected  in  that  period.  For  pay-as-you- 
go  plans,  the  entire  cost  assignable  to  a 


period  is  allocable  to  cost  objectives  of 
that  period  only  if  the  payment  of 
benefits  earned  by  plan  participants  can 
be  compelled.  If  such  payment  is 
optional  with  the  company,  the  amount 
of  assignable  costs  allocable  to  cost 
objectives  of  that  period  is  limited  to  the 
amount  of  benefits  actually  paid  to 
retirees  or  beneficiaries  in  that  period. 

30.412-50    Techniques  for  application. 

(a)  Components  of  pension  cost.  (1) 
Any  portion  of  an  unfunded  actuarial 
liability  included  as  a  separately 
identified  part  of  the  pension  cost  of  a 
cost  accounting  period  shall  be  included 
in  equal  annual  installments.  Each 
installment  shall  consist  of  an  amortized 
portion  of  the  unfunded  actuarial 
liability  plus  an  interest  equivalent  on 
the  unamortized  portion  of  such  liability. 
The  period  of  amortization  shall  be 
established  as  follows: 

(i)  If  amortization  of  an  unfunded 
actuarial  liability  has  begun  prior  to  the 
date  this  Standard  first  becomes 
applicable  to  a  contractor,  no  change  in 
the  amortization  period  is  required  by 
this  Standard. 

(ii)  If  amortization  of  an  unfunded 
actuarial  liability  has  not  begun  prior  to 
the  date  this  Standard  first  becomes 
applicable  to  a  contractor,  the 
amortization  period  shall  begin  with  the 
period  in  which  the  Standard  becomes 
applicable  and  shall  be  no  more  than  30 
years  nor  less  than  10  years.  However,  if 
the  plan  was  in  existence  as  of  January 
1, 1974,  the  amortization  period  shall  be 
no  more  than  40  years  nor  less  than  10 
years. 

(iii)  E!ach  unfunded  actuarial  liability 
resulting  from  the  institution  of  new 
pension  plans  or  from  adoption  of 
improvements  to  pension  plans 
subsequent  to  the  date  this  Standard 
first  becomes  applicable  to  a  contractor 
shall  be  amortized  over  no  more  than  30 
years  nor  less  than  10  years. 

(2)  Pension  costs  applicable  to  prior 
years  that  were  specifically  unallowable 
in  accordance  with  then  existing 
Government  contractual  provisions  shall 
be  separately  identified  and  eliminated 
from  any  unfunded  actuarial  liability 
being  amortized  pursuant  to  the 
provision  of  subparagraph  (a]ll)  of  this 
subsection,  or  from  future  normal  costs 
if  the  actuarial  cost  method  in  use  does 
not  separately  develop  an  unfunded 
actuarial  liability.  Interest  earned  on 
funded  unallowable  pension  costs, 
based  on  the  valuation  rate  of  return, 
need  not  be  included  by  contractors  as  a 
reduction  of  future  years'  computations 
of  pension  costs  made  pursuant  to  this 
Standard. 

(3)  A  contractor  shall  establish  and 
consis  ently  follow  a  policy  for  selecting 
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specific  amortization  periods  for 
unfunded  actuarial  liabilities,  if  any, 
that  are  developed  under  the  actuarial 
cost  method  in  use.  Such  policy  may 
give  consideration  to  factors  such  as  the 
size  and  nature  of  unfunded  actuarial 
liabilities. 

(4)  Actuarial  assumptions  used  in 
calculating  the  amount  of  an  unfunded 
actuarial  liability  shall  be  the  same  as 
those  used  for  other  components  of 
pension  cost.  If  any  assumptions  are 
changed  during  an  amortization  period, 
the  resulting  increase  or  decrease  in  an 
unfunded  actuarial  liability  shall  be 
separately  amortized  over  no  more  than 
30  years  nor  less  than  10  years. 

(5)  Actuarial  gains  and  losses  shall  be 
identified  separately  from  unfunded 
actuarial  liabilities  that  are  being 
amortized  pursuant  to  the  provisions  of 
this  Standard.  The  accounting  treatment 
to  be  afforded  to  such  gains  and  losses 
shall  be  consistently  applied  for  each 
pension  plan. 

(6)  An  excise  tax  assessed  pursuant  to 
a  law  or  regulation  because  of 
inadequate  or  delayed  funding  of  a 
pension  plan  is  not  a  component  of 
pension  cost. 

(7)  If  any  portion  of  the  pension  cost 
computed  for  a  cost  accounting  period  is 
not  funded  in  that  period,  no  amount  for 
interest  on  the  portion  not  funded  in  that 
period  shall  be  a  component  of  pension 
cost  of  any  future  cost  accounting 
period.  Conversely,  if  a  contractor 
prematurely  funds  pension  costs  in  a 
current  cost  accounting  period,  the 
interest  earned  on  such  premature 
funding,  based  on  the  valuation  rate  of 
return,  may  be  excluded  from  future 
years'  computations  of  pension  cost 
made  pursuant  to  this  Standard. 

(8)  For  purposes  of  this  Standard, 
defined-benefit  pension  plans  funded 
exclusively  by  the  purchase  of 
individual  or  group  permanent  insurance 
or  annuity  contracts  shall  be  treated  as 
defined-contribution  pension  plans. 
However,  all  other  defined-benefit 
pension  plans  administered  wholly  or  in 
part  through  insurance  company 
contracts  shall  be  subject  to  the 
provisions  of  this  Standard  relative  to 
defined-benefit  pension  plans. 

(9)  If  a  pension  plan  is  supplemented 
by  a  separately-funded  plan  which 
provides  retirement  benefits  to  all  of  the 
participants  in  the  basic  plan,  the  two 
plans  shall  be  considered  as  a  single 
plan  for  purposes  of  this  Standard.  If  the 
effect  of  the  combined  plans  is  to 
provide  defined-benefits  for  the  plan 
participants,  the  combined  plan  shall  be 
treated  as  a  defined-benefit  plan  for 
purposes  of  this  Standard. 


Federal  Register  /  Vol.  52.  No.  183  /  Tuesday.  September  22,  1987  /  Rules  and  Regulations 


35645 


(10)  A  multiemployer  pension  plan 
established  pursuant  to  the  terms  of  a 
collective  bargaining  agreement  shall  be 
considered  to  be  a  defined-contribution 
pension  plan  for  purposes  of  this 
Standard. 

(11)  A  pension  plan  applicable  to 
colleges  and  universities  that  is  part  of  a 
State  pension  plan  shall  be  considered 
to  be  a  defined-contribution  pension 
plaafor  purposes  of  this  Standard. 

(b)  Measurement  of  pension  cost.  (1) 
The  amount  of  pension  cost  assignable 
to  cost  accounting  periods  shall  be 
measured  by  the  accrued  benefit  cost 
method  or  by  a  projected  benefit  cost 
method  which  identifies  separately 
normal  costs,  any  unfunded  actuarial 
liability,  and  periodic  determinations  of 
actuarial  gains  and  losses,  except  as 
provided  in  subparagraph  (b)(2)  of  this 
subsection. 

(2)  Any  other  projected  benefit  cost 
method  may  be  used,  provided  that: 

(i)  The  method  is  used  by  the 
contractor  in  measuring  pension  costs 
for  financial  accounting  purposes; 

(ii)  The  amount  of  pension  cost 
assigned  to  a  cost  accounting  period 
computed  under  such  method  is  reduced 
by  the  excess,  if  any,  of  the  value  of  the 
assets  of  the  pension  fund  over  the 
actuarial  liability  of  the  plan  as 
determined  by  a  projected  benefit  cost 
method  set  forth  in  subparagraph  (b)(1) 
of  this  subsection; 

(iii)  The  contractor  accumulates 
supplementary  information  identifying 
the  actuarial  gains  and  losses  (and. 
separately,  gains  or  losses  resulting  from 
changed  actuarial  assumptions)  that 
have  occurred  since  the  last 
determination  of  gains  and  losses  and 
the  extent  to  which  such  gains  and 
losses  have  been  amortized  through 
subsequent  pension  contributions  or 
offset  by  gains  and  losses  in  subsequent 
cost  accounting  periods,  and 

(iv)  The  cost  of  future  pension  benefits 
is  spread  over  the  remaining  average 
working  lives  of  the  work  force. 

(3)  Irrespective  of  the  projected 
benefit  cost  method  used,  the 
calculation  of  normal  cost  shall  be 
based  on  a  percentage  of  payroll  for 
plans  where  the  pension  benefit  is  a 
function  of  salaries  and  wages  and  on 
employee  service  for  plans  where  the 
pension  benefit  is  not  a  function  of 
salaries  and  wages. 

(4)  The  cost  of  benefits  under  a  pay- 
as-you-go  pension  plan  shall  be 
measured  in  the  same  manner  as  are  the 
costs  of  defined-benefit  plans  whose 
benefits  are  provided  through  a  funding 
agency. 

(5)  Actuarial  assumptions  should 
reflect  long-term  trends  so  as  to  avoid 


distortions  caused  by  short-term 
fluctuations. 

(6)  Pension  cost  shall  be  based  on 
provisions  of  existing  pension  plans. 
This  shall  not  preclude  contractors  from 
making  salary  projections  for  plans 
whose  benefits  are  based  on  salaries 
and  wages,  or  from  considering 
improved  benefits  for  plans  which 
provide  that  such  improved  benefits 
must  be  made. 

(7)  If  the  evaluation  of  the  validity  of 
actuarial  assumptions  shows  that,  in  the 
aggregate,  the  assumptions  were  not 
reasonable,  the  contractor  shall  (i) 
identify  the  major  causes  for  the 
resultant  actuarial  gains  or  losses  and 
(ii)  provide  information  as  to  the  basis 
and  rationale  used  for  retaining  or 
revising  such  assumptions  for  use  in  the 
ensuing  cost  accounting  period(s). 

(c)  Assignment  of  pension  cost.  (1) 
Amounts  funded  in  excess  of  the 
pension  cost  computed  for  a  cost 
accounting  penod  pursuant  to  the 
provisions  of  this  Standard  shall  be 
applied  to  pension  costs  of  future  cost 
accounting  periods. 

(2)  Evidence  that  the  liquidation  of  a 
liability  for  pension  cost  can  be 
compelled  includes  (i)  provisions  of  law 
such  as  the  funding  provisions  of  the 
Employee  Retirement  Income  Security 
Act  of  1974,  except  as  provided  in 
subparagraph  (c)(3j  of  this  subsection, 
(ii)  a  contractual  agreement  which 
requires  liquidation  of  the  liability,  or 
(iii)  the  existence  of  rights  by  a  third 
party  to  required  liquidation  of  the 
liability. 

(3)  Any  portion  of  pension  cost 
computed  for  a  cost  accounting  period 
that  is  deferred  to  future  periods 
pursuant  to  a  waiver  granted  under 
provisions  of  the  Employee  Retirement 
Income  Security  Act  of  1974,  shall  not  be 
assigned  to  the  current  period.  Rather, 
such  costs  shall  be  assigned  to  the  cost 
accounting  period(s)  in  which  the 
funding  takes  place. 

(4)  A  liability  for  pension  cost  for  a 
cost  accounting  period  (or.  for  pay-as- 
you-go  plans,  for  payments  to  retu-ees  or 
beneficiaries  for  a  period)  shall  be 
considered  to  be  liquidated  in  the  period 
if  funding  is  effected  by  the  date 
established  for  filing  a  Federal  income 
tax  return  (including  authorized 
extensions).  For  contractors  not  required 
to  file  Federal  income  tax  returns,  the 
date  shall  be  that  established  for  filing 
Federal  corporation  income  tax  returns. 

30.412-60    Illustrations. 

(a)  Components  o^ pension  cost.  (1) 
Contractor  A  has  a  defined-benefit 
pension  plan  for  its  employees.  The 
contractor's  policy  has  been  to  compute 
and  fund  as  annual  pension  cost  normal 


cost  plus  only  interest  on  the  unfunded 
actuarial  liability.  Pursuant  to  30.412- 
40(a)(1),  the  components  of  pension  cost 
for  a  cost  accounting  period  must  now 
include  not  only  the  normal  cost  for  the 
period  and  interest  on  the  unfunded 
actuarial  liability,  but  also  an  amortized 
portion  of  the  unfunded  actuarial 
liability.  The  amortization  of  the  liability 
and  the  interest  equivalent  on  the 
unamortized  portion  of  the  liability  must 
be  computed  in  equal  annual 
installments. 

(2)  Contractor  B  has  insured  pension 
plans  for  each  of  two  smaii  groups  of 
employees.  One  plan  is  funded  through 
a  group  permanent  insurance  contract; 
the  other  plan  is  funded  through  a  group 
deferred  annuity  contract.  Both  plans 
provide  for  defined  benefits.  Pursuant  to 
30.4i;)-50(a)(8).  for  purposes  of  this 
Standard  the  plan  financed  through  a 
group  permanent  insurance  contract 
shall  be  considered  to  be  a  defined- 
contribution  pension  plan:  the  net 
premium  required  to  be  paid  for  a  cost 
accounting  period  (after  deductmg 
dividends  and  any  credits)  shall  be  the 
pension  cost  for  that  period.  However, 
the  gioup  deferred  annuity  plan  is 
subject  to  the  provisions  of  this 
Standard  that  are  applicable  to  defined- 
benefit  plans. 

(3)  Contractor  C  provides  pension 
benefits  for  certain  hourly  employees 
through  a  multiemployer  defined-benefit 
plan.  Under  the  collective  bargaining 
agreement,  the  contractor  pays  six  cents 
into  the  fund  for  each  hour  worked  by 
the  covered  emplovees.  Pursuant  to 
30.412-50(a)(10],  the  plan  shall  be 
considered  to  be  a  defined-contribution 
pension  plan.  The  payments  required  to 
be  made  for  a  cost  accounting  period 
shall  constitute  the  assignable  perision 
cost  for  that  period. 

(4)  Contractor  D  provides  pension 
benefits  for  certain  employees  through  a 
defined-contribution  pension  plan. 
However,  the  contractor  has  a  separate 
fund  which  is  used  to  supplement 
pension  benefits  provided  for  all  of  the 
participants  in  the  basic  plan  in  order  to 
provide  a  minimum  monthly  retirement 
income  to  each  participant.  Pursuant  to 
30.412-50(a)(9).  the  two  plans  shall  be 
considered  as  a  single  plan  for  purposes 
of  this  Standard.  Because  the  effect  of 
the  supplemental  fund  is  to  provide 
defined-benefits  for  the  plan's 
participants,  the  provisions  of  this 
Standard  relative  to  defined-benefit 
pension  plans  shall  be  applicable  to  the 
combined  plan. 

(b)  Measurement  of  pension  cost  (1) 
Contractor  E  has  a  pension  plan  whose 
costs  are  assigned  to  cost  accounting 
periods  by  use  of  an  actuarial  cost 
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method  which  does  not  separately 
identify  actuarial  gains  and  losses  or  the 
effect  on  pension  cost  resulting  from 
changed  actuarial  assumptions.  If  this 
cost  method  is  used  to  measure  costs  for 
financial  accounting  purposes,  it  may  be 
used  for  purposes  of  this  Standard, 
provided  that  the  contractor  develops 
the  supplementary  information  set  forth 
in  30.412-50(b){2)(iii)  regarding  such 
gains  and  losses  and  changed  actuarial 
assumptions.  In  addition,  the  contractor 
must  develop  an  actuarial  liability 
determined  by  a  projected  benefit  cost 
method  set  forth  in  30.412-50(b)(l).  If  the 
resultant  actuarial  liability  is  less  than 
the  value  of  the  pension  fund,  the 
pension  cost  computed  for  the  cost 
accounting  period  must  be  reduced  by 
that  amount  (30.412-50(b)(2)(ii)). 

(2)  F'or  a  number  of  years  Contractor  F 
has  had  a  pay-as-you-go  pension  plan 
which  provides  for  payments  of  S200  a 
month  to  employees  after  retirement. 
The  contractor  is  currently  making  such 
payments  to  several  retired  employees 
and  charges  such  payments  against 
current  income  as  its  pension  cost.  For 
the  current  cost  accounting  period,  the 
contractor  paid  benefits  totaling  S24.0OO. 
Contractor  Fs  method  of  accounting  for 
pension  cost  does  not  comply  with  the 
provisions  of  this  Standard  relative  to 
pay-as-you-go  plans  as  set  forth  in 
30.4124o(c)  and  30.412-50(b)(4).  The 
contractor  should: 

(i)  Compute,  by  use  of  an  actuarial 
cost  method,  its  actuarial  liability  for 
benefits  earned  by  plan  participants. 
This  entire  liability  is  always  unfunded 
fur  a  pay-as-you-go  plan. 

(ii)  Compute  a  level  amount  which, 
including  an  interest  equivalent,  would 
amortize  the  unfunded  actuarial  liability 
over  a  period  of  no  less  than  10  or  more 
than  40  years. 

(iii)  Compute,  by  use  of  the  actuarial 
cost  method  selected,  a  normal  cost  for 
the  period. 

The  sum  of  subdivisions  (b)(2)(ii)  and 
(lii)  of  this  subsection  represents  the 
amount  of  pension  cost  assignable  .o  the 
period.  If  payment  of  benefits  earned  by 
plan  participants  can  be  compelled,  the 
entire  amount  of  cost  assignable  to  the 
period  is  allocable  to  cost  objectives  of 
that  period.  If  such  payments  cannot  be 
compelled,  the  amount  of  assignable 
cost  allocable  to  cost  objectives  of  that 
period  is  limited  to  the  amount  of 
benefits  actually  paid  in  that  period 
(S24.000). 

(3)  Contractor  G  has  two  defined- 
benefit  pension  plans  which  provide  for 
fixed  dollar  payments  to  hourly 
employees.  Under  one  plan,  the 
contractor's  actuary  believes  that  the 
contracfor  will  be  required  to  increase 


the  level  of  benefits  by  specified 
percentages  over  the  next  several  years. 
In  calculating  pension  costs,  the 
contractor  may  not  assume  future 
benefits  greater  than  that  currently 
required  by  the  plan.  With  regard  to  the 
second  plan,  a  collective  bargaining 
agreement  negotiated  with  the 
employee's  labor  union  provided  that 
pension  benefits  will  increase  by 
specified  percentages  over  the  next 
several  years.  Because  the  improved 
benefits  are  required  to  be  made,  the 
contractor  can  consider  such  increased 
benefits  in  computing  pension  costs  for 
the  current  cost  accounting  period 
(.30.412-50(b)(6)). 

(c)  Assignment  of  pension  cost. 
Contractor  H  has  a  trusteed  pension 
plan  for  its  salaried  employees.  It 
computes  $1  million  of  pension  cost  for  a 
cost  accounting  period.  Pursuant  to  the 
funding  provisions  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
the  company  must  fund  at  least  $800,000. 
Because  liquidation  of  the  liability  for 
the  portion  of  pension  cost  required  by 
law  to  be  funded  ($800,000)  can  be 
compelled,  such  cost  is  allocable  to  cost 
objectives  of  the  period,  in  accordance 
with  30.412^0(c).  If  Contractor  H  can  be 
compelled  by  the  trustee  or  the  plan 
participants  to  fund  the  remaining 
8200,000,  the  liability  therefor  is  also 
allocable  to  cost  objectives  of  that 
period. 

30.413    Adjustment  and  allocation  of 
pension  cost. 

30.413-10     [Reserved] 

30.413-20     Purpose. 

A  purpose  of  this  Standard  is  to 
provide  guidance  for  adjusting  pension 
cost  by  measuring  actuarial  gains  and 
losses  and  assigning  such  gains  and 
losses  to  cost  accounting  periods.  The 
Standard  also  provides  the  bases  on 
which  pension  cost  shall  be  allocated  to 
segments  of  an  organization.  The 
provisions  of  this  Cost  Accounting 
Standard  should  enhance  uniformity 
and  consistency  in  accounting  for 
pension  costs. 

30.413-30    I  Reserved] 

30.413-40    Fundamental  requirement 

(a)  Assignment  of  actuarial  gains  and 
losses.  Actuarial  gains  and  losses  shall 
be  calculated  annually  and  shall  be 
assigned  to  the  cost  accounting  period 
for  which  the  actuarial  valuation  is 
made  and  subsequent  periods. 

(b)  Valuation  of  the  assets  of  a 
pension  fund.  The  value  of  all  pension 
fund  assets  shall  be  determined  under 
an  asset  valuation  method  which  takt^s 
into  account  unrealized  appreciation 


and  depreciation  of  pension  fund  assets, 
and  shall  be  used  in  measuring  the 
components  of  pension  cost. 

(c)  Allocation  of  pension  cost  to 
segments.  Contractors  shall  allocate 
pension  cost  to  each  segment  having 
participants  in  a  pension  plan.  A 
separate  calculation  of  pension  cost  for 
a  segment  is  required  when  the 
conditions  set  forth  in  30.413-50(c)  (2) 
and  (3)  are  present.  When  these 
conditions  are  not  present,  allocations 
may  be  made  by  calculating  a  composite 
pension  cost  for  two  or  more  segments 
and  allocating  this  cost  to  these 
segments  by  means  of  an  allocation 
base. 

30.413-50    Techniques  for  application. 

(a)  Assignment  of  actuarial  gains  and 
losses.  (1)  In  accordance  with  the 
provisions  of  30.412,  actuarial  gains  and 
losses  shall  be  identified  separately 
from  unfunded  actuarial  liabilities  being 
amortized. 

(2)  Actuarial  gains  and  losses 
determined  under  a  pension  plan  whose 
costs  are  measured  by  an  immediate- 
gain  actuarial  cost  method  shall  be 
amortized  over  a  15-year  period  in  equal 
annual  installments,  beginning  with  the 
date  as  of  which  the  actuarial  valuation 
is  made.  The  installment  for  a  cost 
accounting  period  shall  consist  of  an 
element  for  amortization  of  the  gain  or 
loss  and  an  element  for  interest  on  the 
unamortized  balance  at  the  beginning  of 
the  period.  If  the  actuarial  gain  or  loss 
determined  for  a  cost  accounting  period 
is  not  material,  the  entire  gain  or  loss 
may  be  included  as  a  component  of  the 
current  or  ensuing  year's  pension  cost. 

(3)  Actuarial  gains  and  losses 
applicable  to  a  pension  plan  whose 
costs  are  measured  by  a  spread-gain 
actuarial  cost  method  shall  be  included 
as  part  of  current  and  future  normal  cost 
and  spread  over  the  remaining  average 
working  lives  of  the  work  force. 

(b)  Valuation  of  the  assets  of  a 
pension  fund.  (1)  The  actuarial  value  of 
the  assets  of  a  pension  fund  shall  be 
used  (i)  in  measuring  actuarial  gains  and 
losses,  and  (ii)  for  purposes  of 
measuring  other  components  of  pension 
cost. 

(2)  The  actuarial  value  of  the  assets  of 
a  pension  fund  may  be  determined  by 
the  use  of  any  recognized  asset 
valuation  method  which  provides 
equivalent  recognition  of  appreciation 
and  depreciation  of  pension  fund  assets. 
However,  the  total  asset  value  produced 
by  the  method  used  shall  fall  within  a 
corridor  from  80  to  120  percent  of  the 
market  value  of  the  assets,  determined 
as  of  the  valuation  date.  If  the  method 
produces  a  value  that  falls  outside  the 
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corridor,  the  value  of  the  assets  shall  be 
adjusted  to  equal  the  nearest  boundary 
of  the  corridor. 

(3)  The  method  selected  for  valuing 
pension  fund  assets  shall  be 
consistently  applied  from  year  to  year 
within  each  plan. 

(4)  The  provisions  of  subparagraphs 

(b)  (1)  throush  (3)  of  this  subsection  are 
not  applicable  to  plans  that  are  funded 
with  insurance  companies  under 
contracts  where  the  insurance  company 
guarantees  benefit  payments. 

(c)  Allocatinn  of  pension  cost  to 
segments.  (1)  For  contractors  who 
compute  a  composite  pension  cost 
covering  plan  participants  in  two  or 
more  segments,  the  base  to  be  used  for 
allocating  such  costs  shall  be 
representative  of  the  factors  which  the 
pension  benefits  are  based.  For 
example,  a  base  consisting  of  salaries 
and  wages  shall  be  used  for  pension 
costs  that  are  calculated  as  a  percentage 
of  salaries  and  wages:  a  base  consisting 
of  the  number  of  employees  shall  be 
used  for  pension  costs  that  are 
calculated  as  an  amount  per  employee. 

(2)  Separate  pension  cost  for  a 
segment  shall  be  calculated  whenever 
any  of  the  following  conditions  exist  for 
that  segment,  provided  that  such 
condition(s)  materially  affect  the 
amount  of  pension  cost  allocated  to  the 
segment: 

(i)  There  is  a  material  termination 
gain  or  loss  attributable  to  the  segment, 

(ii)  The  level  of  benefits,  eligibility  for 
benefits,  or  age  distribution  is  materially 
different  for  the  segment  than  for  the 
average  of  all  segments,  or 

(iii)  The  appropriate  assumptions 
relating  to  termination,  retirement  age, 
or  salary  scale  are,  in  the  aggregate, 
materially  different  for  the  segment  than 
for  the  average  of  all  segments. 
Calculations  of  termination  gains  or 
losses  shall  give  consideration  to  factors 
such  as  unexpected  early  retirements, 
benefits  becoming  fully  vested,  and 
reinstatements  or  transfers  without  loss 
of  benefits  An  amount  may  be 
e,;timated  for  future  reemployments. 

>3)  Pension  cost  shall  also  be 
separately  calculated  for  a  segment 
under  circumstances  where — 

(i)  The  pension  plan  for  that  segment 
becomes  merged  with  that  of  another 
segment,  and 

(ii)  The  ratios  of  assets  to  actuarial 
liabilities  for  each  of  the  merged  plans 
are  materially  different  from  one 
another  after  applying  the  benefits  in 
effect  after  the  merger. 

(4)  Whenever  the  pension  cost  of  a 
segment  is  required  to  be  calculated 
separately  pursuant  to  subparagraphs 

(c)  (2)  and  (3)  of  this  subsection,  such 
calculations  shall  be  prospective  only; 


pension  costs  need  not  be  redetermined 
for  prior  years. 

(5)  For  a  segment  whose  pension  costs 
are  required  to  be  calculated  separately 
pursuant  to  subparagraph  (c)(2)  of  this 
subsection,  there  shall  be  an  initial 
allocation  of  a  share  in  the  undivided 
pension  fund  assets  to  that  segment,  as 
follows; 

(i)  If  the  necessary  data  are  readily 
determinable,  the  amount  of  assets  to  be 
allocated  to  the  segment  shall  be  the 
amount  of  funds  contributed  by,  or  on 
behalf  of,  the  segment,  increased  by 
income  received  on  such  funds,  and 
decreased  by  benefits  and  expenses 
paid  from  such  funds:  (ii)  if  the  data 
specified  in  subdivision  (i)  of  this 
subparagraph  (c)(5).  are  not  readily 
determinable  the  actuarial  value  of  the 
pension  fund's  assets  shall  be  allocated 
to  the  segment  in  a  manner  consistent 
with  the  actuarial  cost  method  or 
methods  used  to  compute  pension  cost. 
For  a  segment  whose  pension  costs  are 
required  to  be  calculated  separately 
pursuant  to  subparagraph  (cl(3)  of  this 
subsection  the  initial  allocation  of  assets 
to  the  segment  shall  be  the  market  value 
of  the  segment's  assets  as  of  the  date  of 
the  merger. 

(6)  If,  prior  to  the  time  a  contractor  is 
required  to  use  this  Standard,  it  has 
been  calculating  pension  cost  separately 
for  individual  segments,  the  amount  of 
assets  previously  allocated  to  those 
segments  need  not  be  changed. 

(7)  After  the  initial  allocation  of 
assets,  the  contractor  shall  maintain  a 
record  of  the  portion  of  subsequent 
contributions,  income,  benefit  payments, 
and  expenses  attributable  to  the 
segment  and  paid  from  the  pension  fund; 
income  and  expenses  shall  include  a 
portion  of  any  investment  gains  and 
losses  attributable  to  the  assets  of  the 
pension  fund.  Fund  income  and 
expenses  shall  be  allocated  to  the 
segment  in  the  same  proportion  that  the 
assets  allocated  to  the  segment  bears  to 
total  fund  assets  as  of  the  beginning  of 
the  period  for  which  fund  income  and 
expenses  are  being  allocated. 

(8)  If  plan  participants  transfer  among 
segments,  contractors  need  not  transfer 
assets  or  liabilities  unless  a  transfer  is 
sufficiently  large  to  distort  the  segments' 
ratio  of  fund  assets  to  actuarial 
liabilities. 

(9)  Contractors  who  separately 
calculate  the  pension  cost  of  one  or 
more  segments  may  calculate  such  cost 
either  for  all  pension  plan  participants 
assignable  to  the  segment(s)  or  for  only 
the  active  participants  of  the  segment(s). 
If  costs  are  calculated  only  for  active 
participants,  a  separate  segment  shall  be 
created  for  all  of  the  inactive 
participants  of  the  pension  plan  and  the 


cost  thereof  shall  be  calculated.  When  a 

contractor  makes  such  an  election, 
assets  shall  be  allocated  to  the  segment 
for  inactive  participants  in  accordance 
with  paragraphs  (c)  (5).  (6).  and  (7)  of 
this  section.  When  an  employee  of  a 
segment  becomes  inactive,  assets  shall 
be  transferred  from  that  segment  to  the 
segment  established  to  accumulate  the 
assets  and  actuarial  liabilities  for  the 
inactive  plan  participants.  The  amount 
of  funds  transferred  shall  be  that  portion 
of  the  actuarial  liabilities  for  these 
inactive  participants  that  have  been 
funded.  If  inactive  participants  become 
active,  funds  and  liabilities  shall 
similarly  be  transferred  to  the  segments 
to  which  the  participants  are  assigned. 
Such  transfers  need  be  made  onl>  as  of 
the  last  day  of  a  cost  accounting  period. 
The  total  annual  pension  cost  for  a 
segment  having  active  lives  shall  be  the 
amount  calculated  for  the  segment  plus 
an  allocated  portion  of  the  pension  cost 
calculated  for  the  inactive  participants. 
Such  an  allocation  shall  be  on  the  same 
basis  as  that  set  forth  in  subparagraph 
(c)(1)  of  this  subsection. 

(10)  Where  pension  cost  is  separjtely 
calculated  for  one  or  more  segments,  the 
acturaial  cost  method  used  for  a  plan 
shall  be  the  same  for  all  segments,  as 
required  by  30.412-5O(b).  Unless  a 
separate  calculation  of  pension  cost  for 
a  segment  is  made  because  of  a 
condition  set  forth  in  subdivision 
(c)(2)(iii)  of  this  subsection,  the  same 
actuarial  assumptions  may  be  used  for 
all  segments  covered  by  a  plan. 

(n)  If  a  pension  plan  has  participants 
in  the  home  office  of  a  company,  the 
home  office  shall  be  treated  as  a 
segm.ent  for  purposes  of  allocating  the 
cost  of  tne  pension  plan.  Pension  cost 
allocated  to  a  home  office  shall  be  a  part 
of  the  costs  to  be  allocated  in 
accordance  with  the  appropriate 
requirements  of  30.403. 

(12)  If  a  segment  is  closed,  the 
contractor  shall  determine  the  difference 
between  the  actuarial  liability  for  the 
segmie.nt  and  the  market  value  of  the 
assets  allocated  to  the  segment, 
irrespective  of  whether  or  not  the 
pension  plan  is  terminated.  The 
determination  of  the  actuarial  liability 
shall  give  consideration  to  any 
requirements  imposed  by  agencies  of  the 
United  States  Government.  In  computing 
the  market  value  of  assets  for  the 
segment,  if  the  contractor  has  not 
already  allocated  assets  to  the  segment. 
such  an  allocation  shall  be  made  in 
accordance  with  the  requirements  of 
subdivisions  (c)(5)  (i)  and  (ii)  of  this 
section.  The  market  value  of  the  assets 
allocated  to  the  segment  shall  be  the 
segment's  proportionate  share  of  the 
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total  market  value  of  the  assets  of  the 
pension  fund.  The  calculation  of  the 
difference  between  the  market  value  of 
the  assets  and  the  actuarial  liability 
shall  be  made  as  of  the  date  of  the  event 
(e.g.,  contract  termination)  that  caused 
the  closing  of  the  segment.  If  such  a  date 
cannot  be  readily  determined,  or  if  its 
use  can  result  in  an  inequitable 
calculation,  the  contracting  parties  shall 
agree  on  an  appropriate  date.  The 
difference  between  tiie  market  value  of 
the  assets  and  the  actuarial  liability  for 
the  segment  represents  an  adjustment  of 
previously-determined  pension  costs. 

30.413-60    IHustrations. 

(a)  Assignment  of  actuarial  gains  and 
losses.  Contractor  A  has  a  defined- 
benefit  pension  plan  whose  costs  are 
measured  under  an  immediate-gain 
actuarial  cost  method.  The  contractor 
makes  actuarial  valuations  every  other 
year.  In  the  past  at  each  valuation  date, 
the  contractor  has  calculated  the 
actuarial  gains  and  losses  that  have 
occurred  since  the  previous  valuation 
dale  and  has  merged  such  gains  and 
losses  with  the  unfunded  actuarial 
liabilities  that  are  being  amortized. 
Pursuant  to  30.413-^0(a).  the  contractor 
must  make  an  actuarial  valuation 
annually.  Any  actuarial  gains  or  losses 
measured  must  be  separately  amortized 
over  a  IS-year  period  beginning  with  the 
period  for  which  the  actuarial  valuation 
is  made  (30.413-50(a)  (1)  and  (2)). 

(b)  Valuation  of  the  assets  of  a 
pension  fund.  Contractor  B  has  a 
defined  benefit  pension  plan,  the  assets 
of  which  are  invested  in  equity 
securities,  debt  securities,  and  real 
property.  The  contractor,  whose  cost 
accounting  period  is  the  calendar  year, 
has  an  annual  actuarial  valuation  of  the 
pension  fund  in  June  of  each  year;  the 
effective  date  of  the  valuation  is  the 
beginning  of  that  year.  The  contractor's 
method  for  valuing  the  assets  of  the 
pension  fund  is  as  follows:  debt 
securities  expected  to  be  held  to 
maturity  are  valued  on  an  amortized 
basis  running  from  initial  cost  at 
purchase  to  par  value  at  maturity;  land 
and  buildings  are  valued  at  cost  less 
depreciation  taken  to  date;  all  equity 
securities  and  debt  securities  not 
expected  to  be  held  to  maturity  are 
valued  on  the  basis  of  a  5-year  moving 
average  of  market  values.  In  making  an 
actuarial  valuation,  the  contractor  must 
compare  the  values  reached  under  the 
asset  valuation  method  used  with  the 
market  values  of  all  of  the  assets 
(30.413-4O(b)).  In  this  case,  the  assets 
are  valued  as  of  January  1  of  that  year. 
The  contractor  established  the  following 
values  as  of  the  valuation  date. 


Asset 

valualion 
method 

Market 

Cash _ 

Equity  secjtrties 

debt  securities  expected  to  be 
hew  to  niBlunty _ — 

$100,000 
6.000.000 

550.000 
600.000 

400.000 

$100,000 
7800.000 

600.000 
750.000 

Land  and  tju*»ngs.  net  o«  depre- 
ciation  _ 

750.000 

Total      

$7  650.000 

$10,000,000 

Section  30.41 3-50(b)(2)  requires  that 
the  total  value  of  the  assets  of  the 
pension  fund  fall  within  a  corridor  from 
80  to  120  percent  of  market.  The  corridor 
for  the  plan's  assets  as  of  January  1  is 
from  $12  million  to  S8  million.  Because 
the  asset  value  reached  by  the 
contractor— $7.650.000 — falls  outside  the 
corridor,  the  value  reached  must  be 
adjusted  to  equal  the  nearest  boundary 
of  the  corridor:  $8  million.  In  subsequent 
years  the  contractor  must  continue  to 
use  the  same  method  for  valuing  assets 
(30.413-50(b)(3)).  If  the  value  produced 
falls  inside  the  corridor,  such  value  shall 
be  used  in  measuring  pension  cost, 
(c)  Allocation  of  pension  cost  to 
segments.  (1)  Contractor  C  has  a 
denned-benefit  pension  plan  covering 
employees  at  five  segments.  Pension 
cost  is  computed  by  use  of  an 
immediate-gain  actuarial  cost  method. 
One  segment  (X)  is  devoted  primarily  to 
performing  work  for  the  Government. 
During  the  current  cost  accounting 
period,  Segment  X  had  a  large  and 
unforeseeable  reduction  of  employees 
because  of  a  contract  termination  at  the 
convenience  of  the  Government  and 
because  the  contractor  did  not  receive 
an  anticipated  follow-on  contract  to  one 
that  was  completed  during  the  period. 
As  a  result,  the  plan  has  a  large  net 
termination  gain.  As  a  consequence  of 
this  gain  a  separate  calculation  of  the 
pension  cost  for  Segment  X  would  result 
in  a  materially  different  allocation  of 
costs  to  that  segment  than  would  a 
composite  calculation  and  allocation  by 
means  of  a  base.  Accordingly,  pursuant 
to  30.413-50(c)(2),  the  contractor  must 
calculate  a  separate  pension  cost  for 
Segment  X.  In  doing  so,  the  entire 
termination  gain  must  be  assigned  to 
Segment  X  and  amortized  over  15  years. 
If  the  actuarial  assumptions  for  Segment 
X  continue  to  be  substantially  the  same 
as  for  the  other  segments,  the 
termination  gain  may  be  separately 
amortized  and  allocated  only  to 
Segment  X;  all  other  Segment  X 
computations  may  be  included  as  pari  of 
the  composite  calculation.  After  the  gain 
is  amortized,  the  contractor  is  no  longer 
required  to  separately  calculate  the 
costs  for  Segment  X  unless  subsequent 
events  require  such  separate 
calculation. 


(2)  Contractor  D  has  a  defined-benefit 
pension  plan  covering  employees  at  10 
segments,  all  of  which  have  some 
contracts  subject  to  Cost  Accounting 
Standards.  The  contractor  uses  a 
spread-gain  actuarial  cost  method  and 
calculates  pension  cost  by  developing  a 
pension  cost  rate  and  applying  that  rate 
to  the  salaries  and  wages  of  the  work 
force.  One  of  the  segments  (Segment  Y) 
is  entirely  devoted  to  Government  work. 
The  contractor's  policy  is  to  place  junior 
employees  in  this  segment.  The  age 
distribution  of  the  employees  of  the 
segment  is  so  different  from  that  of  the 
other  segments  that  the  pension  cost  for 
Segment  Y  would  he  materially  different 
if  computed  separately  than  if  computed 
as  part  of  a  compulation  which  averages 
the  ages  of  all  employees  covered  by  the 
plan.  Pursuant  to  30.413-5O(c)(2),  the 
contractor  must  compute  the  pension 
cost  for  Segment  Y  as  if  it  were  a 
separate  pension  plan.  Accordingly,  the 
contractor  must  allocate  a  portion  of  the 
pension  fund's  assets  to  Segment  Y. 
Memorandum  records  may  be  used  in 
making  the  allocation.  However, 
because  this  portion  cannot  be  readily 
determined.  30.413- 50(c)[5)(ii)  permits 
the  allocation  to  be  made  on  the  basis  of 
the  actuarial  cost  method  or  methods 
used  to  calculate  prior  years'  pension 
cost  for  the  plan.  Once  the  assets  have 
been  allocated,  in  future  cost  accounting 
periods  the  contractor  shall  make 
separate  pension  cost  calculations  for 
Segment  Y  based  on  the  actual  age 
distribution  for  the  segment.  Because  the 
factors  comprising  pension  cost  for  the 
other  nine  segments  are  relatively  equal, 
the  contractor  may  compute  pension 
cost  for  these  nine  segments  by  using 
composite  factors  and  developing  a 
percentage  of  payroll  for  the  nine 
segments.  The  pension  cost  allocated  to 
each  of  the  nine  segments  shall  be  the 
product  of  the  percentages  developed 
and  the  payroll  of  each  segment  (30.413- 
50(c)(1)). 

(3)  Contractor  E  has  a  defined-benefit 
pension  plan  which  covers  employees  at 
12  segments.  The  contractor  uses 
composite  actuarial  assumptions  to 
develop  a  pension  cost  for  all  segments. 
Three  of  these  segments  primarily 
perform  Government  work;  the  work  at 
the  other  nine  segments  is  primarily 
commercial  Employee  turnover  at  the 
segments  performing  commercial  work 
is  relatively  stable.  However, 
employment  experience  at  the 
Government  segments  has  been  very 
volatile;  there  have  been  large 
fluctuations  in  employment  levels  and 
the  contractor  assumes  that  this  pattern 
of  employment  will  continue  to  occur.  It 
is  evident  that  separate  termination 
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Hssumptions  for  the  Government 
segments  and  the  commercial  segments 
will  result  in  materially  different 
pension  costs  for  the  Government 
segments.  Therefore,  the  cost  for  these 
segments  must  be  separately  calculated, 
using  the  appropriate  termination 
assumptions  for  these  segments  (30.413- 
50(cl(2)(ir,]). 

(4)  Contractor  F  has  a  defined-benefit 
pension  plan  covering  employees  at  25 
segments.  Twelve  of  these  segments 
primarily  perform  Government  work;  the 
remaining  segments  perform  primarily 
commercial  work.  The  contractor's 
records  show  that  the  termination 
experience  and  projections  for  the  12 
segments  are  so  different  from  that  of 
the  average  of  all  of  the  segments  that 
separate  pension  cost  calculations  are 
required  for  these  segments  pursuant  to 
30.413-50(c]|2).  However,  because  the 
termination  experience  and  projections 
are  about  the  same  for  all  12  segments, 
contractor  F  may  calculate  a  composite 
pension  cost  for  the  12  segments  and 
allocate  the  cost  to  these  segments  by 
use  of  an  appropriate  allocation  base. 

(51  After  this  Standard  becomes 
applicable  to  Contractor  G,  it  acquires 
Contractor  H  and  makes  it  Segment  H. 
Prior  to  the  merger,  each  contractor  had 
its  own  defined-benefit  pension  plan. 
Under  the  terms  of  the  merger. 
Contractor  H's  pension  plan  and  plan 
assets  were  merged  with  those  of 
Contractor  G.  The  actuarial 
assumptions,  current  salary  scale,  and 
other  plan  characteristics  and  about  the 
same  for  Segment  H  and  Contractor  Gs 
other  segments.  However,  based  on  the 
same  benefits  at  the  time  of  the  merger, 
the  plan  of  Contractor  H  had  a 
disproportionately  larger  unfunded 
actuarial  liability  than  did  Contractor 
G's  plan.  Any  combining  of  the  assets 
and  actuarial  liabilities  of  both  plans 
would  result  in  materially  different 
pension  cost  allocation  to  Contractor 
G's  segments  than  if  pension  cost  were 
computed  for  Segment  H  on  the  basis 
that  it  had  a  separate  pension  plan. 
Accordingly,  pursuant  to  30.413-50(c)(5), 
Contractor  G  must  allocate  to  Segment 
H  a  portion  of  the  assets  of  the 
combined  plan.  The  amount  to  be 
allocated  shall  be  the  market  value  of 
Segment  H's  pension  plan  assets  at  the 
date  of  the  merger,  adjusted  for 
subsequent  receipts  and  expenditures 
applicable  to  the  segment  (30.413- 
50(c)(7)).  Contractor  G  must  use  these 
amounts  of  assets  as  a  basis  for 
calculating  the  annual  pension  cost 
applicable  to  Segment  H. 

(6)  Contractor  1  has  a  defined-benefit 
pension  plan  covering  employees  at 
seven  segments.  The  contractor  has 


been  making  a  composite  pension  cost 
calculation  for  all  of  the  segments. 
However,  the  contractor  determines 
that,  pursuant  to  this  Standard,  separate 
pension  costs  must  be  calculated  for  one 
of  the  segments.  In  accordance  with 
30.41^50(c)(9),  the  contractor  elects  to 
allocate  fund  assets  only  for  the  active 
participants  of  that  segment.  The 
contractor  must  then  create  a  segment  to 
accumulate  the  assets  and  actuarial 
liabilities  for  the  plan's  inactive 
participants.  When  active  participants 
of  a  segment  become  inactive,  the 
contractor  must  transfer  assets  to  the 
segment  for  inactive  participants  to 
cover  the  actuarial  liabilities  for  the 
participants  that  become  inactive. 
However,  the  amount  tc  be  transferred 
shall  be  proportionate  to  the  percentage 
of  such  liabilities  that  are  funded. 

(7)  Contractor  ]  has  a  defined-benefit 
pension  plan  covering  employees  at  10 
segments.  The  contractor  makes  a 
composite  pension  cost  calculation  for 
all  segments.  The  contractor's  records 
show  that  the  termination  experience  for 
one  segment— primarily  performing 
Government  work — has  been 
significantly  different  from  the  average 
turnover  experience  of  the  other 
segments  Moreover,  the  contractor 
assumes  that  such  different  experience 
will  continue.  Because  of  this  fact,  and 
because  the  application  of  a  different 
termination  assumption  would  result  in 
significantly  different  costs  being 
charged  to  'he  Government,  the 
contractor  must  develop  separate 
pension  cost  for  that  segment.  In 
accordance  with  30.413-50(c)(2),  the 
amount  of  pension  cost  must  be  based 
on  an  acceptable  termination 
assumption  for  that  segment;  however, 
as  provided  in  30.413-50(c)(10),  all  other 
assumptions  for  that  segment  may  be 
the  same  as  those  for  the  remaining 
segments, 

(8)  Contractor  K  has  a  5-year  contract 
to  operate  a  Government-owned  facility. 
The  employees  of  that  facility  are 
covered  by  the  contractor's  overall 
defined-benefit  pension  plan  which 
covers  salaried  and  hourly  employees  at 
other  locations.  At  the  conclusion  of  the 
5-year  period,  the  Government  decides 
not  to  renew  the  contract.  Although 
some  employees  are  hired  by  the 
successor  contractor,  as  far  as 
Contractor  K  is  concerned,  the  facility  is 
closed.  Pursuant  to  30.413-50(c)(12). 
Contractor  K  must  compute  an  unfunded 
actuarial  liability  for  the  pension  plan 
for  that  facility.  The  contractor  first 
calculates  the  actuarial  liability  as  of  the 
date  the  contract  expired.  Because  many 
of  Contractor  K's  employees  are 
terminated  from  the  pension  plan,  the 


Internal  Revenue  Service  considers  it  to 

be  a  partial  plan  termination,  and  thus 
requires  that  the  terminated  employees 
become  fully  vested  in  their  accrued 
benefits  to  the  extent  such  benefits  are 
funded.  Taking  this  factor  into 
consideration,  the  actuary  calculates  the 
actuarial  liability  as  amounting  to  S12.5 
million.  The  contractor  must  then 
determine  the  market  value  of  the 
pension  fund  assets  allocable  to  the 
facility,  pursuant  to  30.413-5O(c)(5),  as  of 
the  date  agreed  to  by  the  contracting 
parties  (30.413-50(c)'(12))— the  date  the 
contract  expired.  In  making  this 
determination,  the  contractor 
establishes  the  ratio  of  the  actuarial 
value  of  the  assets  allocable  to  the 
segment  to  the  total  actuarial  value  of 
the  assets  of  the  pension  fund.  The 
product  of  this  ratio  and  the  market 
value  of  all  pension  fund  assets  is  the 
market  value  of  the  assets  allocated  to 
the  segment.  In  this  case,  the  market 
value  of  the  segment's  assets  amounted 
to  $13.8  million.  Thus,  for  this  facility  the 
value  of  pension  fund  assets  exceeded 
the  actuarial  liability  by  Si. 3  million. 
This  amount  indicates  the  extent  to 
which  the  Government  over-contributed 
to  the  pension  plan  for  the  segment  and, 
accordingly,  indicates  the  extent  to 
which  prior  years'  pension  costs  are 
subject  to  adjustment. 

30.414     Cost  accounting  standard — cost  of 
money  as  an  element  of  the  cost  of 
facilities  capital. 

30.414-10     [Reserved] 

30.414-20    Purpose. 

The  purpose  of  this  Cost  Accounting 
Standard  is  to  establish  criteria  for  the 
measurement  and  allocation  of  the  cost 
of  capital  committed  to  facilities  as  an 
element  of  contract  cost.  Consistent 
application  of  these  criteria  will  improve 
cost  measurement  by  providing  for 
allocation  of  cost  of  contractor 
investment  in  facilities  capital  to 
negotiated  contracts. 

30.414-30    [Reserved! 

30.414-40    Fundamental  requirement 

(a)  A  contractor's  facilities  capital 
shall  be  measured  and  allocated  in 
accordance  with  the  criteria  set  forth  in 
this  Standard.  The  allocated  amount 
shall  be  used  as  a  base  to  which  a  cost 
of  money  rate  is  applied. 

(b)  The  cost  of  money  rate  shall  be 
based  on  interest  rates  determined  by 
the  Secretary  of  the  Treasury,  pursuant 
to  Pub.  L.  92^1  (85  Stat.  97). 

(c)  The  cost  of  capital  committed  to 
facilities  shall  be  separately  computed 
for  each  of  contract  using  facilities 
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capital  cost  of  money  factors  computed 
for  each  cost  accounting  period. 

30.414-50    Techniques  for  appiicatlon. 

(a)  The  investment  base  used  in 
computing  the  cost  of  money  for 
facilities  capital  shall  be  computed  from 
accounting  data  used  for  contract  cost 
purposes.  The  form  and  instructions 
stipulated  in  this  Standard  shall  be  used 
to  make  the  computation. 

(bj  The  cost  of  money  rate  for  any 
cost  accounting  period  shall  be  the 
arithmetic  mean  of  the  interest  rates 
specified  by  the  Secretary  of  the 
Treasury  pursuant  to  Pub.  L.  92—41  (85 
Stat  97),  Where  *he  cost  of  money  must 
be  determined  on  a  prospective  basis 
the  cost  of  money  rate  shall  be  based  on 
the  most  recent  available  rate  published 
by  the  Secretary  of  the  Treasury. 

(c)  (1)  A  facilities  capital  cost  of 
money  factor  shall  be  determined  for 
each  indirect  cost  pool  to  which  a 
significant  amount  of  facilities  capital 
has  been  allocated  and  which  is  used  to 
allocate  indirect  costs  to  final  cost 
objectives. 


(2)  The  facilities  capital  cost  of  money 
fiictor  for  an  indirect  cost  pool  shall  be 
determined  in  accordance  with  Form 
CASB  CMF.  and  its  instructions  which 
are  set  forth  in  Appendix  A.  One  form 
will  serve  for  all  the  indirect  cost  pools 
of  a  business  unit. 

(3)  For  each  CAS-covered  contract, 
the  applicable  cost  of  capital  committed 
to  facilities  for  a  given  cost  accounting 
period  is  the  sum  of  the  products 
obtained  by  multiplying  the  amount  of 
allocation  base  units  (such  as  direct 
labor  hours,  or  dollars  of  total  cost 
input)  identified  with  the  contract  for 
the  cost  accounting  period  by  the 
facilities  cepital  cost  of  money  factor  for 
the  corresponding  indirect  cost  pool.  In 
the  case  of  process  cost  accounting 
systems  the  contracting  parties  may 
agree  to  substitute  an  appropriate 
statistical  measure  for  the  allocation 
base  units  identified  with  the  contract. 

30.414-60     Illustrations. 

The  use  of  Form  CASB  CMF  and  other 
computations  anticipated  for  this  Cost 


Accounting  Standard  are  illustrated  in 
Appendix  B. 

30.414-70    Exemption. 

(a)  This  Standard  shall  not  apply  to 
any  prime  contract  or  subcontract 
providing  that  (1)  the  date  of  award  of 
such  contract,  or  (2)  if  the  contractor  has 
submitted  cost  or  pricing  data,  the  date 
of  final  agreement  on  price  as  shown  on 
the  contractor's  signed  certificate  of 
current  cost  or  pricing  data,  precedes 
the  effective  date  of  this  Standard. 

(b)  This  Standard  shall  not  apply 
where  compensation  for  the  use  of 
tangible  capital  assets  is  based  on  use 
rates  or  allowances  such  as  provided  by 
the  provisions  of  OMB  Circular  A-21 
(Cost  Principles  for  Educational 
Institutions).  OMB  Circular  A-87  (Cost 
Principles  for  State  and  Local 
Governments),  §  15.402-l(a)  of  the 
Armed  Services  Procurement 
Regulation,  or  other  appropriate  Federal 
procurement  regulations. 


Appendix  A  to  30.414 — Instructions  for  Form  CASB  CMF 
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Purptyse 

The  purpose  of  this  form  is  to  (a) 
accumuldte  total  facilities  capital  net  book 
values  allocaled  to  each  business  unit  for  the 
cuntTriclor  cost  iiccounling  period,  and  (b) 


convert  those  values  to  facilities  capita!  cost 
of  monev  factors  applicable  to  each  overhead 
or  G&A  etpense  allocaUon  base  employed 
within  a  business  unit. 

Bnsis 


All  data  pertain  to  the  cost  accounting 
period  for  which  the  contractor  prepares 
overhead  and  G4A  expense  allocations.  The 
cost  of  money  computations  should  be 
compatible  with  those  allocation  prtx;edure8. 
More  specifically,  facilities  capital  values 
used  should  be  the  same  values  that  are  used 
to  generate  depreciation  or  amortization  that 
is  allowed  for  Federal  Government  contract 
costing  purposes',  land  which  is  integral  to  the 
regular  operation  of  the  business  unit  shall  be 
included. 

Applicable  Cost  of  Money  Rate  [Col.  7) 

Enter  here  the  rate  as  computed  in 
accordance  with  30.414-50|b|. 

Accumulation  and  Direct  Distnbution  of  Net 
Book  Value  (Col.  2] 

Recorded.  Leased  Property.  Corporate.  The 
net  book  value  of  facilities  capital  items  in 
this  column  shall  represent  the  average 
balances  outstanding  dunng  the  cost 
accounting  period.  This  applies  both  to  items 
that  are  sub)ect  to  periodic  depreciation  or 
amortization  and  also  to  such  item*  as  land 
that  are  not  subject  to  periodic  write-offs. 
Unless  there  is  a  major  fluctuation,  it  will  be 
adequate  to  ascertain  the  net  book  of  these 
assets  at  the  beginning  and  end  of  each  cost 
accounting  period  and  to  compute  an 
average  of  those  two  sets  of  figures. 
"Recorded"  facilities  are  the  facilities  capital 
items  owned  l)y  the  contractor,  carried  on  the 
books  of  the  business  unit,  and  used  in  its 
regular  business  activity.    Leased  property" 
IS  the  capitalized  value  of  leases  for  which 
constructive  costs  of  ownership  are  allowed 
in  lieu  of  rental  cusis  under  Government 
procurement  regulations  Corporate  or  group 
facilities  are  the  business  unit's  allocable 
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share  of  corporate-owned  and  leased 
facilities.  The  net  book  value  of  items  of 
facilities  capital  which  are  held  or  controlled 
by  the  home  office  shall  be  allocated  to  the 
business  unit  on  a  basis  consistent  with  the 
home  office  expense  allocation. 

Distributed  and  Undistributed  All  facilities 
capital  Items  that  are  identified  m  the 
contractor's  records  as  solely  applicable  to 
an  organizational  unit  corresponding  to  a 
specific  overhead.  G&A  or  other  indirect  cost 
pool  which  is  used  to  allocate  indirect  costs 
to  final  cost  objectives,  are  listed  against  the 
applicable  pools  and  are  classified  as 
"distributed."  "Undistnbuted"  is  the 
remainder  of  the  business  unit's  facilities 
capital.  The  sum  of  "distributed"  and 
"undistributed"  must  also  correspond  to  the 
amount  shown  on  the  "total "  line. 

Allocation  of  Distributed.  List  in  the 
narrative  column  all  the  overhead  and  G&A 
expense  pools  to  which  "distnbuted" 
facilities  capital  items  have  been  allocated. 
Enter  the  corresponding  amounts  m  (Col.  2). 
The  sum  of  all  the  amounts  shown  against 
specific  overhead  and  G&A  expense  pools 
must  correspond  to  the  amount  shown  in  the 
"distributed"  line. 

Allocation  of  Undistributed  [Col.  3] 

Business  unit  "undistnbuted"  facilities  are 
allocated  to  overhead  and  the  G&A  expense 
pools  on  any  reasonable  basis  thai 
approximates  the  actual  absorption  of 
depreciation  or  amortization  of  such 
facilities.  For  instance,  the  basis  of  allocation 
of  undistributed  assets  in  each  business  unit 
between:  e.g..  engineering  overhead  pool  and 
the  manufacturing  overhead  pool,  should  be 
related  to  the  manner  in  which  the  expenses 
generated  by  these  assets  are  allocated 
between  the  two  overhead  pools.  Detailed 
analysis  of  this  allocation  is  not  required 
where  essentially  the  same  results  can  be 
obtained  by  other  means.  Where  the  cost 
accounting  system  for  purposes  of 
Government  contract  costing  uses  more  than 
one  "charging  rate"  for  allocating  indirect 
costs  accumulated  in  a  single  cost  pool,  one 
representative  base  may  be  substituted  for 
the  multiplicity  of  bases  used  in  the 
allocation  process.  The  net  book  value  of 
service  center  facilities  capital  items 
appropnalely  allocated  should  be  included  in 
this  column.  The  sum  of  the  entnes  in  Column 
3  is  equal  to  the  entry  in  the  undistributed 
line.  Column  2. 

A  supporting  work  sheet  of  this  allocation 
should  be  prepared  if  there  is  more  than  one 
service  center  or  other  similar  "intermediate" 
cost  objective  involved  in  the  reallocation 
process. 
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Allernaiive  Allocation  Proces*— As  an 

filtemalive  to  the  above  allocation  process  all 
the  undistnbuted  assets  for  one  or  mere 
service  centers  or  similar  intermediate  cost 
objectives  may  be  allocated  to  the  G&A 
expense  pool.  Consequently,  the  cost  of 
money  for  these  undistributed  assets  will  be 
distributed  lo  the  final  cost  obieclives  on  the 
same  basis  ihdt  is  used  to  allocale  G&A 
expense.  This  procedure  may  be  adopted  for 
any  cost  accounting  period  onlv  when  the 
contracting  parties  agree  (a)  that  the 
depreciation  or  amortization  generated  by 
these  undistributed  assets  is  immalenal  or  (b) 
that  the  results  of  this  alternative  procedure 
are  not  likely  to  differ  materially  from  those 
which  wouid  be  obtained  under  the  "regular" 
allocation  process  descnbed  previously. 

Total  -Xel  Book  Value  (Col  •}] 

The  sum  of  Columns  2  and  3,  The  total  of 
this  column  should  agree  with  the  business 
unit's  total  shown  in  Column  2. 

Cost  of  Money  for  the  Cost  Accounting 

Period  [Col.  S] 

Multiply  the  amounts  in  Column  4  by  the 
percentage  rate  in  Column  1. 

Allocation  Base  for  the  Period  [Col.  6] 

Show  here  the  total  units  of  measure  used 
to  allocale  overhead  and  G&A  expense  pools 
(e.g..  direct  labor  dollars,  machine  hours,  total 
cost  input,  etc)  Include  8en.ice  centers  that 
make  charges  to  final  cost  ob)ect)ves.  Each 
base  unit-of-measure  must  be  compaiibie 
with  the  bases  used  for  applying  overhead  in 
the  Federal  Government  contract  cost 
computation. 

The  total  base  unit  of  measure  used  for 
allocation  in  this  column  refers  to  all  work 
done  m  an  organizational  unit  associated 
with  the  indirect  cost  pool  and  not  to 
Government  work  alone 

Facilities  Capital  Cost  of  Money  Factors 
[Co/.  7) 

The  quotients  of  cost  of  money  for  the  cost 
accounting  period  (Co!  5)  separately  divided 
by  the  corresponding  overhead  or  G&.A 
expense  allocation  bases  (Col,  61  Carry  each 
computation  to  Five  decimal  places.  This 
factor  represents  the  cost  of  money 
applicable  to  facilities  capital  allocated  to 
each  unit  of  measure  of  the  overhead  or  G&A 
expense  allocation  base. 


Appendix  B  lo  30.414— Example— ,\BC 
Corporation 

ABC  Corporation  has  a  home  office  that 
controls  three  operating  divisions  (Business 


Units  A.  B  &  C),  The  home  office  includes  an 
fidministraiue  computer  center  whose  costs 
are  allocaled  separately  to  the  business  units. 
The  separate  allocation  conforms  to  the 
requirements  specified  in  the  Cost 
Accounting  Standard  .\o  403  Tables  I 
through  VI  deal  with  home  office  expense 
allocations  to  business  units. 

The  A  Division  is  a  business  unit  as 
defined  bv  the  CASE,  and  it  uses  one 
engineering  and  one  manufacturing  overhead 
pool  to  accumulate  costs  for  charging 
overhead  to  final  cost  objectives  In  addition, 
the  indirect  cost  allocation  proc«?ss  also  uses 
two  "serv  ice  centers"  w^th  their  own  indirect 
cost  poois.  occupancy  and  technical 
computer  center. 

The  costs  accumulated  m  the  occupancy 
pool  are  allocated  among  manufaclunng 
overhead,  engineering  overhead,  and  the 
technical  computer  center  on  the  basis  of 
floor  space  occupied  The  costs  accumulated 
in  the  technical  computer  center  cost  pool  are 
allocated  to  users  on  the  basis  of  a  CPU 
hourly  rate.  Some  of  these  atiocations  are 
made  to  engineenng  or  manufaclunng 
overhead  while  others  are  allocated  direct  lo 
final  cost  obiectives. 

At  the  business  unit  level,  all  the  indirect 
expense  incurred  is  regarded  either  as  an 
engineenng  or  manufaclunng  expense.  Thus 
the  sole  item  that  enters  into  the  business 
unit  G&A  expense  pool  is  the  allocation 
received  bj  the  A  Division  from  the  home 
office. 

Operating  results  for  the  A  Division  are 
given  in  Table  VII.  Facilities  capital  items  for 
the  division  are  given  in  Table  IX. 

The  example  is  based  on  a  single  set  of 
illustrative  contract  cost  data  given  in  Table 
VIII.  Since  two  methods,  the  'regular"  and 
the  "alternative"  method,  are  potentially 
available  for  computing  cost  of  money  on 
facilities  capital  items  iwo  seis  of  different 
results  can  be  considered 

In  addition,  total  cost  input  is  used  m  the 
example  as  the  allocation  base  for  the  G4A 
expense  Two  vanations  of  this  example 
have  been  prepared  lo  liiuslrale  the  impact  of 
excluding  or  including  cost  of  money  from 
total  cost  input.  Variation  1.  summanzed  m 
Table  XIII,  excludes  cost  of  money  from  the 
cost  input  allocation  base.  Variation  II, 
summanzed  in  Tables  XVII  and  XVIII. 
includes  cost  of  money  in  the  cost  input 
allocation  base. 

Throughout  the  example,  where 
appropriate,  cross  references  have  been 
made  to  the  text  of  the  relevant  parts  of  the 
Standard. 


VARIATION  l-TOTAL  COST  INPUT  AlLOCATK>N  BASE  EXCLUDES  COST  OF  MONEV-TaBLE  I-NET  BOOK  VALUE  OF  HOME  OFFICE  FAC.LmES  CAPITAL 


Dec  31. 
1974 


Admnnsirative  computet  cen«e<  laaWies  caprtal 
0<ri««  home  otiice  taolibes  capnai  __ 


Total 


Dec  31. 
197S 


S550  000 
420000  ! 


970.000 


/oT.^s;'c;;Ctt'Sr'  "**  '*^^'*  •^'-^  o^«^<^ » »„^^,^.  ^  ^^^  „  „«.,««^  kx  f,,™  casb  cmf  ,b.«,  r^^^.,^^  „c^ . 


$450,000 
380,000 


830.000 


I'v  asMi  bate  tor 


I 


I 
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JabLE  ll-hOf.«E  OFFICE  FACILITIES  CAPITAL  ANNUAL  AVERAGE  BALANCES 


Otnef  rnxne  omce  Iaci*<i3es  cafntai 


Toiai 


$500,000 
400.000 


900.000 


T^    accve   ave.a.j.s   are    ^s^   o.    M.a   ,n   Table   I   computed   ,n   accordance   w«h   me   cr,ter«   ,n   Instrucfcons   for   Form   CASB   CMF   (Recorded.    Leased   Property,   Corporale) 
$970,000- $830,000  =  $1,800,000'2=  $900,000  1 

'ABLE  III— Home  office  depreciation  and  amortization  for  1975 


Ajmtrwstrative  compiiter  ceiier  iaciiit)«  caprtai 
Otne<  nome  office  *aciiittes  cap*lai 


Toiai 


Table  iv— Allocation  of  ABC  home  office  expenses  to  divisions  {business  units) 


$100,000 
40.000 


140.000 


Aaministralrve  :ompijl9f  centef .. 
Oirier  r>orr^  o^tce  


Toiai 


Total 
expense 


$1,800,000 
4.800.000 


6.600,000 


Allocation  to  business  unils 


$900,000 
2.400.000 


$900  000     

1,200  000       $1,200,000 


3.300,000  2,100,000  1200,000 


The  aoove  allocatKx^  .s  carrel  -du.  it  accoraanc..  «.!-  CAS  403  Tne  expense  allocated  to  indivKhjal  bus-ness  units  above  includes  deo'eaatiori  and  amor-.izauor.  as  -e'tected  ,r,  -able  V 

Table  V— Depreciation  and  amortization  component  of  ABC  home  office  expense 


Total 

depreciaKxi 

and 

i  amoflization 
expense 


Allocation  to  business  units 


Administrative  comouter  center 

Otr^tJr  '>:tr-te  office      


$100,000 
40.000 


$60,000 
EO.OOO 

$50  000  , 

10,000  L 

$10,000 

70.000 

60,000  i 

10.000 

Table  V!-Allocation  of  home  office  facilities  capital  to  business  units 

15,1  Depreciation  and  amortization  allocation  in  Table  V  convened  to  percentages 


Total  Allocation  to  business  units  (in  percent) 

depreciation 

and 

amortization 

expense  (in 

percent) 


A^n^in-slratrvP   :0''^pu!e<  COn'er 

Other  horrw  otiice  


100 
100 


25 


UM  I 


(ti  Ayciicawn  o<  percer^iages  m  (a)  .0  average  r,e,  book  values  ,n  Table  II.  In  accordance  with  cntena  .n  Instructions  for  Form  CASB  CMF  (Recorded,  Leased  Property  Corporaiei 


AdrTHTMsirairve  computer  cer>ter  facii'iies  capital . 
Other  home  office  taciiities  capital 


Total  . 


Table  VII— "A"  division  1975  operating  results 


Direct  maienai 

Purchased  pans 
Sutx:jr^'faci  items 

'•^tai 


Direct  labor  and  overhead 

Engineerinq  latX)'  

Engmeenng  overhead  i8C  pel  di  direct  e^neering  laboO 

fVlanufactunng    apor  

IWanufactunno  ove'head  i200  oc'  d(  di'ec'  Tianagement  labor).. 
Ot^ier  direct  charues 

Technical  cofTip^ie'  cef^'ef  direci  change — 2,280  h  at  $250/h.... 


Total  net 
booti  value 


Allocation  to  business  units 


8 


$500,000 
400.000 


900,000 


$250,000  1        $250,000  , 

200.000  100.000  $100.000 


450,000 


350  000  100  000 


Total  cost 
input  and 

da  A. 


23.530.000 


r^c"*^°  I    reimburse-  ComrT>ercial 

Lt  '   '™"'  '^^S-  and  other 

covered            covered  work 
contracts          contracts 


$100,000 
11.750.000  , 


$100  oco 
7,205,000 


$1,800,000 
2.575,000 


1 1,850.000         7.305.000         4,375.000 


2.000,000  1.500,000 

1,600.000  I       1.200.000 

3.000.000  \       1,200.000 

6.CKX).000  J.400.000 


570.000 


200.000 


500.000 
400.000 
200,000 
400.000 

370.000 


1.600.000 
3.200.000 
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Table  vii— "A  '  D'vision  ^975  OPEHA-iNG  res-.'s— Contn^ed 


Total  cost  input  (excluding  cost  ol  money) 
G   S  A   (6  99  pet  ol  cost  input) 


Total 


Total  cost 
wpuland 


36.700.000 
3.300.000 


40.000.000 


Rxed  once 

CAS- 

eovered 

contracts 


18.350,000 
1.650.000 


20.000.000 


Cost         I 

mem.  CAS-       s^^:  ..f« 
covered  wo" 

cooiracts     ■ 


9.175.000         9,175.000 
825000  826.000 


10.000.000  '     10.000000 


Table  Vlli— Cos-  da-a  for  the  contract 


Purchased  parts     

SuOcoflraci  Items 

Technica'  computer  time  280  h  at  $250/h.. 
Engir>eefin9  latxy 

Engineering  oveTieao  a!  80  pet 

Manutactunng  latxy  ^^ 

ManutaCunng  overneao  at  200  pet 


Total  ;osi  input  leiciodinj  cosi  o<  -^wney)., 
G    &  A    at  8  99  PCI 


Total  cost  input  and  G   a  A.  (exciuomg  cost  j*  f^ioney).. 


-.  v< 

1%':  oTic 

?fe4  00C 

•  ; ' c  000 

2,420.000 

5.369.000 

483.000 

5,852.000 


$10.000 
10.000 


25 


SI  00.000 


$1,600,000 
2.575.000 

4.375.000 

1.600.000 
3.200.000 

Table  ix— DtviSJON  A  facilities  CAPfTA*. 

Avefage  net  book  values  are  compute<3  -n  acco'daoc^  wrtr  instr^riona  tc  '=om.  CASe  Ct^    ^^^  f.gur«  onr>  are  ^^.  the  v 

beer  ■epf'ja\x:0C 


-Of""/''"'-^  :,-»'a''-.n»'^.  , 


-"-J-^fg  ^aidr«:,ei  'c» 


Name  0'  "XJif  eel  cosi  poa  the  a&sei  is  as&oaatec  *«n 


Engineenng  overt%eaa 
MarH;<actunrvg  cvemead 
Tecfirnca*  compulef  center.. 
Occupancy 


t>oo  vattje       i3epfe<:iai»ofl 


Afi^"'^',^'^L'^^'^  "*  *"^^  *  '^  ""^  <^S^  -'^'  .-si^uct^nt  to.  oescnpuor,  o.  lecoroed) 
Allocated  from  home  oti>ce  taote  VI >>^,»^"<~f 


Total  dtvisior  A 


iCK   DOC 

450,000 
3.000.000 


8.270.000 
450.000 


S4,c  Tnc 
900  DOC 

ec.ooc 

200.000 


1.230,000 


8.720.000 


-1- 


TaBLE  X  — ALLOCATiON  OF   CNDlSTRlBJTEC   FACl^  ''ES  CAP-AL 


(a,  Decency  ^o.  Assets  'ota.  cxc-.pano  pc.-  e.p.n.es  ..  ^^^T^^T.  l^^  "  ^'  ^^.  .^'  ^  *-'-»•-  ^  '-*   "    ^"-'--  '^  -^  «.00C,000  ne-  tx.,  .a.^  . 


Indi'ect  cost  poof 


Occupancy  F>e'c»-T< 

expense  &  tola  .     _ 

I  Oeo'eo^'jo^  sciace  ai«.^*i'jo(" 

aiiocatior,  ^ii«ec 


E^gineefing  , 

Manutactufing 
Tecfinical  computer . 

Total 


$200,000 

750.000 

50.000 


20  S*CiC  XiO 

75       i.2v:  XKi 

5  ■  iSjOOO 


1.000.000 


100 


3.000,000 


S90n^  Zt  ^''■■'VuU'r  Center  Assets.  Total  technical  computer  ce.ter  expenses  for  the  year  are  assumed  to  be  $770,000  including 

Sr^  rZrir  '"  ^^^  ^T  '^''^'  ^"'^  "^  '=^'^^P='^^>'  ^'  ^'^  P^^^^^P^  (a)  of  this  table.  A  charging  rate  of  S250  pef 

hour  ,8  compu  ed  assuming  a  total  of  3,080  chargeable  CPU  hours  per  annum.  The  net  book  value  of  assets  amourttngTo  $600  000  ^^^ 
per  Table  IX  plus  the  $150,000  allocated  per  (a)  above)  >s  allocated  on  'ne  bas:s  .f  CPU  hours  utilized 


Overhead  pool  or  cost  oCfective 


Fixed  poce  contracts  table  VII         

Cost  feimoursement  contracts,  table  VU 

E  ngineering  overhead  pool 


Total 


Hours 
charged 


BOO 

1.480 

800 


3.080 


Amount 
charged 


Percent 


Asset 
aiKxatior 


S200.000 

370.000 
200000 


770.000 


26  •  $156,000 
48  288.000 
26  ,     156,000 


100 


600.000 


(c)  Summary  of  Undistributed  Facilities  Capital  Allocation,  Undistributed  (per  Table  IX). 


TechnK:a'  computer  center 

Occajpano 


Total, 


3,000j0W 


3.450.000 


Distribution  per  r<iragr.ph  (al  or  [b]  of  this  table  of  balances  to  overhead  pools  that  result  in  charges  direct  to  final  cost  objectives. 


1987 


UM  I 


I 


I 
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Oveft^ad  poo* 


^  'i^,nee"n9     - " 

Manutaclunnq  ■ 

Tecfwiicai  cof^xx;ief  cen  er  id^ec;  :r-.afge  lo  contracts).. 


Total 


(al 


$600,000 
2^50.000 


2B50,000 


(b) 


$156,000 
444,000 


600.000 


Total 


$756,000 

2.250.000 

444.000 


3.450,000 


FACILITIES  CAPITAL 
COST  OF  MOt;ZY  FACTORS  CCf.'PUTATION 
("Reoular"  refiod  -  Cost  of  '^ney  • 
EKcluded  from  Total   Cost   Inout) 


»Lt         I     •CCO"«L»'.0" 


COST  ic::.-.-  ^;  •■!.-  cd   ».E. 


Uot'  o*  >^-f*  1  I 


I  o«.iiOH  or  "-•.* 


f.::l.lI-£S 

c..°.rii. 


'■^■e   ;< 

?..2^3.'yy: 

;.t*i£D  f«c    ■.  ■  ■  - 

cac-OBAie  :-    >■ 

--  -    ■        VI 

ISO.OOO 

TOTAL 

8. 7^0, GOT 

,.     .  ..    

3.C50.OO0 

Tab>  II  I      3;:.c-"' 


U«0<t"1.BuT10 


Horl.5h«5t 

Title  X 


■;  Tis'e    11    I     a.SOO.f--^         ;,?SO.O00 


Te:''"'    J     '  -^ 


1,076. roc 


6,7S0,C00 


«4,000 


»o«  T,.e  cciT 


31.080 


si^.roo 


3$,b20 


••it  row 


OF  "t.l,,"* 


Tabic  VII 


$2,aoo,ooc 


$3,o'^n.noQ 


«50.oao  ».0'^0  S  36. 700. OOP 


5,270,300         3.450,000     a. 720,000  6W,600  ////'///// 


iiiiniiiiii 


TA5tE  »:i 

FACILITIES  CAPITAL 

COST  OF  MO;;£Y  FACTORS  COMPUTATION 

(-^Iternatwe"  Method  -  Cost  of  fcnev 

Excluded  fro.li  Total  Cost  In-sit) 

i 

'*""""""*■       ABC  Corp. 

AOoaCll. 

.;;.'  AC :;_''' 

■2/31/7 

1.   •CLdC*"ON 

UKOtTn.MTIO 

•.    TOTAL 

».t»  ooo« 

VkkUC 

»0«T-£   COiT 

-.         -      .3 

TaMe   U 

e. 270. 000 

CO.UMt 

J  *  ) 

muX'IlH                               COLUMN* 

..t-iiC  PflOf'C-TY 

Uriir 

COe^OK*T|  08  C.<0 

jp  Table  VI 

450.000 

AU   to  GiA 

Exoense 

Pool 

i 

Table  VII 

l.Ar  .  '«L 

TOT*L 

.8,720.000 

UMU'STfc-auTCO 

a.iiSO.OOO 

! 

;  .-  ■  ^^'13 

5. 270. 000 

! 

1 

■-■--»!•■"«) 

Tatle  !< 

32    .0..: 

3cn,o--Ki 

i.600 

^2.r''»o.ooo 

.012B       I 

".j-b'jCtu"-! 

T.ib'*.   !i   1     a.5V,"'iO 

4.S00,0^G 

3«n.oon 

S3. 'VIC.  wo 

.i: 

0V5?  '-aO 

1 

1 

1 

1  rjA  ;o»"sf 

Table  H   1         sS-o.O'/O 

3/W.OO't 

3.9O0,f>V^ 

3U.r>-yi 

S36.7r^^.n'"l 

.on.-w 

^-/;;;:'' 

1 

1 

1            1 

-:- 

5.270,000    1  3,«M,000    |  8,720.000 

...     ,  ,,a . ■ 

697.600 

iiiiiiiiii 

//////////// 1 
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Table  XIII— Summary  of  cost  of  money  computation  on 


FACILITIES  CAPITAL  {cosl  Of  money  excluded  trorr  ratal  cost  input) 


Allocation  base 


Engineering  latxx  

Manufactunng  labof 

Technical  computer  time.. 
Cosl  input 


Total  cost  0*  money  on  (acilities  capital 


'Hours. 


Alocated 
tooonvact 
table  Vlll 


$330,000 

$1,210,000 

'?80 

SS.369,000 


Computs- 
tion  usmg 
fe9ular 
laci)it«s. 
capital 
cost  of 
money 
factor, 
table  XI 


Amourtt 


Computa- 
tion uSKig 
alterna- 
tive 
facilities 
capital, 
cost  ol 
money 
factor, 
table  XH 


0.04304      $14,203 
.18  !   217.800 


15  57895 
00098 


4.362 
5.261 


241.626 


00128 
12 


00850 


AmoonI 


$4,224 
145.200 


45.636 


195.060 


VARIATION  ll-TOTAL  COST  INPUT  ALLOCATION  BASE  INCLUDES  COST  OF  MONEY 

Table  XIV-Recomputation  of  ■•A'  division  total  cost  input  to  reflect  inclusion  of  cost  of  money 

(a)  Reguiai  memo* 

Total  cosl  input  per  lable  VII 

Cost  01  n^neyappicatjte  10  lacilit«s  capital  ictentifiedwittiovertiead  pools  pe^subtote - 

Total  cost  .nput  incluaing  cost  of  money 

(b|  Alternative  mc'tf.od 

Total  cosl  input  per  lat)le  VII 

Cost  of  money  applK^ble  to  lacMies  capital  '"tentified  witfi  overl^  pc>ois  |)^'"s»ibtotiii''^^^  " - 

Tola!  cost  input  including  cost  ol  money 


$36.700  000 
661.600 


37.361.600 


36.700.000 
385.600 


37.085.900 


BEST  COPY  AVAILABlF 


1987 


UM  I 


i  i 
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-.-.p   r    p. 

TAL 
CO;:! 
t  of 

St    In 

'UTATIO^ 

>'oncv 
Sut) 

^        "      \ 

FACILITIES  CAP 

COST  OF  «0;;£Y  FACTORS 

("Regular"  *;e;hod  -  Cc 

Incluc:e<l  in  Total  Co 

-'•••'-■=■ 

CCIT  *CCOv«" 

.c»iJ  :d  _».E._ 

..Tc_a_. 

K^  r.o«<  o*  ■.•-*. 

1.    «LVOC*'.<W 

MCr  OOOX 

VALUE 

(OH  T»€   COV 

1       F*r,L.n(i 

-owe*  fit'o^i 

U.N.I 

FtC  LiTliS 
CiHTAL 

-e    .-...;                      -j-lf   U 

s.Hf.'y^ 

A.wOC«T10l» 

C&LUMNI 
1*1 

tOLUtMH 

IN  U<,>T,« 
e*MCA^WHC 

1  r» 

V I  ..■  i  ■>•:•':> - 

C0S^OR»Tt  OS  CROU^    Tjb>    VI 

aS'l.'Wl 
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Table  XVII— Summary  of  cost  of  money  comput 


A'lON  ON  FAciLtTiES  CAPITAL  (cost  o(  moncy  included  in  total  cost  input-regular  rT>ethod) 


Allocation  base 


Computa- 
tion usvig 

Allocated  to         '^H* 

table  VIII        ^S™*  "^ 
ol  money 
tactor.  laWe 
XV 


Engineenng  latxx  

Manulactunng  labof  

Teciwicai  computet  time.. 


Cost  ol  money  related  to  ovefr>eads 

Cost  of  money  atxjve  to  Oe  included  m  cost  input.. 
Cost  mput,  table  Vlli 


$330,000 

$1,210,000 

'280 


0  04304        $'4  203 

18        217.800 

15.57895  4.362 


Cost  -npui  including  cost  ol  money. 

Total  cost  ol  'Txx'^y  on  lacilities  capital... 


$236.365 

$5,369,000  


236.365 


$5,605,365 


'  Hours. 


00096     5.381 
241.674 


TABLE  XVIII-SUMMARY  OF  COST  OF  MONEY  COMPUTATION  ON  FACILITIES  CAPITAL  (COSt  Of  mor>ey  included  in  total 


cost  input— alternative  method) 


Allocation  base 


Engtneenng  latxy 
Manufacturing  labo* 


Computs- 
tpon  ustng 

Allocated  to      ^"^^^-^ 

^'^i,        ca^os.       ^•'"« 

ol  money 
•actc  laijie 

XVI 


Cost  ol  money  related  to  overtieads 

Cos!  of  nxjney  above  to  be  included  m  cost  input.. 
Cost  tnput.  table  Vlil 

Cost  input  including  cost  of  money 

Total  cost  ol  money  on  facilities  capital 


$330,000 
1.210.000 


0  0128    $4,224 
12    145.200 


$149,424 
5.369.000 


149.424 


$5,518,424 


00641   $46,410 
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30.415     Accounting  for  the  cost  of 
deferred  compensation. 

30.415-10    (Reserved) 

30.415-20     Purpose. 

(a)  The  purpose  of  this  Standard  is  to 
provide  criteria  for  the  measurement  of 
the  cost  of  deferred  compensation  and 
the  assignment  of  such  cost  to  cost 
accounting  periods.  The  application  of 
these  criteria  should  increase  the 
probabihty  that  the  cost  of  deferred 
compensation  is  allocated  to  cost 
ob)ecfives  in  a  uniform  and  consistent 
manner. 

(b)  This  Standard  is  applicable  to  the 
cost  of  all  deferred  compensation  except 
for  compensated  personal  absence  and 
pension  plan  costs  which  are  covered  in 
other  Cost  Accounting  Standards. 

30.415-30     [Reserved] 

30.415-40    Fundamental  requirement. 

(a)  The  cost  of  deferred  compensation 
shall  be  assigned  to  the  cost  accounting 
period  in  which  the  contractor  incurs  an 
obligation  to  compensate  the  employee. 
In  the  event  no  obligation  is  incurred 
prior  to  payment,  the  cost  of  deferred 
compensation  shall  be  the  amount  paid 
and  shall  be  assigned  to  the  cost 
accounting  period  in  which  the  payment 
is  made. 


[b]  The  measurement  of  the  amount  of 
the  cost  of  deferred  compensation  shall 
be  the  present  value  of  the  future 
benefits  to  be  paid  by  the  contractor. 

(c)  The  cost  of  each  award  of  defe.Ted 
compensation  shall  be  considered 
separately  for  purposes  of  measurement 
and  assignment  of  such  costs  to  cost 
accounting  periods.  However,  if  the  cost 
of  deferred  compensation  for  the 
employees  covered  by  a  deferred 
compensation  plan  can  be  measured 
with  reasonable  accuracy  on  a  group 
basis,  separate  computations  for  each 
employee  are  not  required. 

30.415-50     Techniques  for  application. 

iaj  The  contractor  shall  be  deemed  to 
have  incurred  an  obligation  for  the  cost 
of  deferred  compensation  when  all  of 
the  following  conditions  have  been  met. 
However,  for  awards  which  require  that 
the  employee  perform  future  service  m 
order  to  receive  the  benefits,  the 
obligation  is  deemed  to  have  been 
incurred  as  the  future  service  is 
performed  for  that  part  of  the  award 
attributable  to  such  future  service: 

(1]  There  is  a  requirement  to  make  the 
future  payment(s)  w^hich  the  contractor 
cannot  unilaterally  avoid. 

(2)  The  deferred  compensation  award 
is  to  be  satisfied  by  a  future  payment  of 
money,  other  assets,  or  shares  of  stock 
of  the  contractor. 


(3)  The  amount  of  the  future  payment 
can  be  measured  with  reasonafjle 
accuracy. 

(4)  The  recipient  of  the  award  is 
known. 

(5)  If  the  terms  of  the  award  require 
that  certain  events  must  occur  before  an 
employee  is  entitled  to  receive  the 
benefits,  there  is  a  reasonable 
probability  that  such  events  will  occur. 

(6)  For  stock  options,  there  must  be  a 
reasonable  probability  that  the  options 
ultimately  will  be  exercised. 

(b)  If  any  of  the  conditions  in  30.415- 
50(a)  is  not  met,  the  cost  of  deferred 
compensation  shall  be  assignable  only 
to  the  cost  accounting  period  or  periods 
in  which  the  compensation  is  paid  to  the 
employee. 

(c)  If  the  cost  of  deferred 
compensation  can  be  estimated  with 
reasonable  accuracy  on  a  group  basis, 
including  consideration  of  probable 
forfeitures,  such  estimate  may  be  used 
as  the  basis  for  measuring  and  assigning 
the  present  value  of  future  benefits. 

(d)  The  following  provisions  are 
applicable  for  plans  that  meet  the 
conditions  of  30.415-50(a)  and  the 
compensation  is  to  be  paid  in  money. 

(1)  If  the  deferred  compensation 
dWdrd  provides  that  the  amount  to  be 
paid  shall  include  the  principal  of  the 
award  plus  interest  at  a  rate  fixed  at  the 
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date  of  award,  such  interest  shall  be 
included  in  the  computation  of  the 
amount  of  the  future  benefit.  If  no 
interest  is  included  in  the  award,  the 
amount  of  the  future  benefit  is  the 
amount  of  the  award. 

[2]  If  the  deferred  compensation 
award  provides  for  payment  of  principal 
plus  interest  at  a  rate  not  fixed  at  the 
time  of  award  but  based  on  a  specified 
index  which  is  determinable  in  each 
applicable  cost  accounting  period,  e.g..  a 
published  corporate  bond  rate,  such 
interest  shall  be  included  in  the 
computation  of  the  amount  of  future 
benefit.  The  interest  rate  to  be  used 
shall  be  the  rate  in  effect  at  the  close  of 
the  period  in  which  the  cost  of  deferred 
compensation  is  assignable.  Since  that 
interest  rate  is  likely  to  vary  from  the 
actual  rates  in  future  periods, 
adjustments  shall  be  made  in  any  such 
future  period  in  which  the  variation  in 
rates  materially  affects  the  cost  of 
deferred  compensation. 

(3)  If  the  deferred  compensation 
award  provides  for  payment  of  principal 
plus  interest  at  a  rate  not  based  on  a 
specified  index  or  not  determinable  in 
each  applicable  year,  the 

(i)  Cost  of  deferred  compensation  for 
the  principal  of  the  award  shall  be 
measured  by  the  present  value  of  the 
future  benefits  of  the  principal  and  shall 
be  assigned  to  the  cost  accounting 
period  in  which  the  employer  incurs  an 
obligation  to  compensate  the  employee; 

(ii)  Interest  on  such  awards  shall  be 
assigned  to  the  cost  accounting  period(s) 
in  which  the  payment  of  the  deferred 
compensation  is  made. 

(4)  If  the  terms  of  the  award  require 
that  the  employee  perform  future  service 
in  order  to  receive  benefits,  the  cost  of 
the  deferred  compensation  shall  be 
appropriately  assigned  to  the  periods  of 
current  and  future  service  based  on  the 
facts  and  circumstances  of  the  award. 
The  cost  of  deferred  compensation  for 
t:ach  cost  accounting  period  shall  be  the 
present  value  of  the  future  benefits  of 
the  deferred  compensation  calculated  as 
of  the  end  of  each  such  period  to  which 
such  cost  is  assigned. 

(5)  In  computing  the  present  value  of 
the  future  benefits,  the  discount  rate 
shall  be  equal  to  the  interest  rate  as 
determined  by  the  Secretary  of  the 
Treasury  pursuant  to  Pub.  L.  92-41,  85 
Stat.  97.  at  the  time  the  cost  is 
assignable. 

(6)  If  the  award  is  made  under  a  plan 
which  requires  irrevocable  funding  for 
payment  to  the  employee  in  a  future  cost 
accounting  period  together  with  all 
interest  earned  thereon,  the  amount 
assignable  to  the  period  of  award  shall 
be  the  amount  irrevocably  funded. 


(7)  In  computing  the  assignable  cost 
for  a  cost  accounting  period,  any 
forfeitures  which  reduce  the  employer's 
obligation  for  payment  of  deferred 
compensation  shall  be  a  reduction  of 
contract  costs  in  the  period  in  which  the 
forfeiture  occurred.  The  amount  of  the 
reduction  for  a  forfeiture  shall  be  the 
amount  of  the  award  that  was  assigned 
to  a  prior  period,  plus  interest 
compounded  annually,  using  the  same 
Treasury  rate  that  was  used  as  the 
discount  rale  at  the  time  the  cost  was 
assigned.  For  irrevocably  funded  plans, 
pursuant  to  30.41 5-50(d){6),  the  amount 
of  the  reduction  for  a  forfeiture  shall  be 
the  amount  initially  funded  plus  or 
minus  a  pro-rata  share  of  the  gains  and 
losses  of  the  fund. 

(8)  If  the  cost  of  deferred 
compensation  for  group  plans  measured 
in  accordance  with  30.415-50(c)  is 
determined  to  be  greater  than  the 
amounts  initially  assigned  because  the 
forfeiture  was  overestimated,  the 
additional  cost  shall  be  assignable  to 
the  cost  accounting  period  in  which  such 
cost  is  ascertainable. 

(e)  The  following  provisions  are 
applicable  for  plans  that  meet  the 
conditions  of  30.415-50(a)  and  the 
compensation  is  received  by  the 
employee  in  other  than  money.  The 
measurements  set  forth  herein  constitute 
the  present  value  of  future  benefits  for 
awards  made  in  other  than  money  and, 
therefore,  shall  be  deemed  to  be  a 
reasonable  measure  of  the  amount  of  the 
future  payment 

(1)  If  the  award  is  made  in  the  stock  of 
the  contractor,  the  cost  of  deferred 
compensation  for  such  awards  shall  be 
based  on  the  market  value  of  the  stock 
on  the  measurement  date;  i.e.,  the  first 
date  the  number  of  shares  awarded  is 
known.  Market  value  is  the  current  or 
prevailing  price  of  the  security  as 
indicated  by  market  quotations.  If  such 
values  are  unavailable  or  not 
appropriate  Ithin  market,  volatile  price 
movements,  etc.)  an  acceptable 
alternative  is  the  fair  value  of  the  stock. 

(2)  If  an  award  is  made  in  the  form  of 
options  to  employees  to  purchase  stock 
of  the  contractor,  the  cost  of  deferred 
compensation  of  such  award  shall  be 
the  amount  by  which  the  market  value 
of  the  stock  exceeds  the  option  price 
multiplied  by  the  number  of  shares 
awarded  on  the  measurement  date;  i.e.. 
the  first  date  on  which  both  the  option 
price  and  the  number  of  shares  is 
known.  If  the  option  price  on  the 
measurement  date  is  equal  to  or  greater 
than  the  market  value  of  the  stock,  no 
cost  shall  be  deemed  to  have  been 
incurred  for  contract  costing  purposes. 

(3)  If  the  terms  of  an  award  of  stock  or 
stock  option  require  that  the  employee 


perform  future  service  in  order  to 
receive  the  stock  or  to  exercise  the 
option,  the  cost  of  the  deferred 
compensation  shall  be  appropriately 
assigned  to  the  periods  of  current  and 
future  service  based  on  the  facts  and 
circumstances  of  the  award  The  cost  to 
be  assigned  shall  be  the  vahie  of  the 
stock  or  stock  option  at  the 
measurement  date  as  prescribed  in 
30.415-50(e)(l)  or  (e)(2). 

(4)  If  an  award  is  made  in  the  form  of 
an  asset  other  than  cash,  the  cost  of 
deferred  compensation  for  such  award 
shall  be  based  on  the  market  value  of 
the  asset  at  the  time  the  award  is  made. 
If  a  market  value  is  not  available,  the 
fair  value  of  the  asset  shall  be  used. 

(5)  If  the  terms  of  an  award,  made  in 
the  form  of  an  asset  other  than  cash, 
require  that  the  employee  perform  future 
service  in  order  to  receive  the  asset,  the 
cost  of  the  deferred  compensation  shall 
be  appropriately  assigned  to  the  periods 
of  current  and  future  service  based  on 
the  facts  and  circumstances  of  the 
award.  The  cost  to  be  assigned  shall  be 
the  value  of  the  asset  at  the  time  of 
award  as  prescribed  in  30.415-50(e)(4). 

(6)  In  computing  the  assignable  cost 
for  a  cost  accounting  period,  any 
forfeitures  which  reduce  the  employer's 
obligation  for  payment  of  deferred 
compensation  shall  be  a  reduction  of 
contract  costs  in  the  period  in  which  the 
forfeiture  occurred.  The  amount  of  the 
reduction  shall  be  equal  to  the  amount 
of  the  award  that  was  assigned  to  a 
prior  period,  plus  interest  compounded 
annually,  using  the  Treasury  rate  (see 
30.415-5O(d)(5))  that  was  in  effect  at  the 
time  the  cost  was  assigned.  If  the 
recipient  of  the  award  of  stock  options 
voluntarily  fails  to  exercise  such 
options,  such  failure  shall  not  constitute 
a  forfeiture  under  provisions  of  this 
Standard. 

[7]  Stock  option  awards  or  any  other 
form  of  stock  purchase  plans  containing 
all  of  the  following  characteristics  shall 
be  considered  noncompensatory  and  not 
covered  by  this  Standard: 

(i)  Substantially  all  full-time 
employees  meeting  limited  employment 
qualifications  may  participate. 

(ii)  Stock  is  offered  equally  to  eligible 
employees  or  based  on  a  uniform 
percentage  of  salar>'  or  wages. 

(iii)  An  option  or  a  purchase  right 
must  be  exercisable  within  a  reasonable 
period. 

(iv)  The  discount  from  the  market 
price  of  the  stock  is  no  greater  than 
would  be  reasonable  in  an  offer  of  stock 
to  stockholders  or  others. 
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30.415-60    Ulustrations. 

(a)  Contractor  A  has  a  deferred 
compensation  plan  in  which  all  cash 
awards  are  increased  each  year  by  an 
interest  factor  equivalent  to  the  long- 
term  borrowing  rate  of  the  contractor 
prevailing  during  each  such  year.  The 
interest  factor  based  on  a  variable  long- 
term  borrowing  rate  meets  the  criteria  of 
30.415-50(d)(2).  Consequently,  the  cost 
of  deferred  compensation  for  Contractor 
A  shall  be  measured  by  the  present 
value  of  the  future  benefits  and  shall  be 
assigned  to  the  cost  accounting  period  m 
which  the  contractor  initially  incurs  an 
obligation  to  compensate  the  employee. 
If  the  long-term  borrowing  rate  for 
Contractor  A  was  nine  percent  at  the 
close  of  the  period  to  which  the  cost  of 
deferred  compensation  was  assignable, 
then  that  rate  should  be  used  to 
calculate  the  future  benefit.  Any 
adjustment  in  the  cost  of  deferred 
compensation  which  results  from  a 
material  change  in  the  nine  percent  rate 
in  future  applicable  periods  shall  be 
made  in  each  such  future  period  or 
periods  (see  30.415-50(d)(2)]. 

(b)  Contractor  B  made  a  deferred 
compensation  award  of  $10,000  to  an 
employee  on  December  31, 1976,  for 
services  performed  in  1976  to  be  paid  in 
equal  annual  payments  of  $2000  starting 
at  December  31, 1981.  The  terms  of  the 
award  do  not  provide  for  an  interest 
factor  to  be  included  in  the  payment; 
consequently,  according  to  provisions  of 
30.41 5-50(d)(l).  interest  may  not  be 
included  in  the  computation  of  the  future 
benefit.  The  assignable  cost  for  1976  is 
computed  as  follows,  assuming  that  the 
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interest  rate  determined  by  the 
Secretary  of  the  Treasury  (pursuant  to 
Pub.  L  92-41.  83  Stat.  97)  at  the  time  of 
award  is  eight  percent  and  the 
conditions  set  forth  in  30.4l5-5O(a)  are 
met. 


1981 
198?  . 
1983  . 
1984.. 
1985 


Assignable  cosi  tof  1976 . 


AnKXjrH  ot  future 

pavTien'  .  Discotim  raie  8^pa 

pnaam  aaiue  iscior  ^  '^ten 

vatue 


S2  30C  ■  G68Q£  $•  ?6^ 
?000>  6301  -  1.?60 
£000-  5«34«  1.167 
2.00C  -  iA(i2=  1.080 
2000^  5002=    1.000 


E.868 


(c)  Contractor  C  awarded  stock 
options  for  1.000  shares  of  the  contractor 
to  key  employees  on  December  31. 1976. 
under  a  deferred  compensation  plan 
requinng  2  years  of  additional  service 
before  the  awards  can  be  exercised.  The 
fdcts  and  circumstances  of  the  awards 
indicate  that  the  deferred  compensation 
applies  only  to  the  periods  of  future 
service.  The  market  price  of  the  stock 
was  $26  per  share,  the  option  price  was 
S22.  and  the  interest  rate  established  by 
the  Secretary  of  the  Treasury  in  effect  at 
the  time  of  award  was  8  percent. 

(1)  In  accordance  with  30  415-50(e)(2). 
the  cost  of  the  stock  options  is  the 
amount  by  which  the  current  value  of 
the  stock  exceeds  the  option  price 
multiplied  by  the  number  of  shares 
awarded  on  the  measurement  date. 
Thus,  the  total  cost  of  the  stock  options 
IS  1.000  shares  multiplied  by  the 
difference  of  the  option  pnce  and  the 
market  price  ($26-22)  or  S4.000. 


(2)  Under  provisions  nf  30.415-50(e}(3). 
the  cost  for  stock  options  is  assigned  to 
each  future  cost  accounting  period  in 
which  employee  service  is  required  and 
is  computed  as  follows: 


vear  o(  required  service: 

1977 

1978 


12.000 
2.000 


Total  ar-.>j«  ?'  award  . 


4.000 

'  Nci*   ir,ai   ma   awnr««n   issumes   V\ai   tw   t»ctt  and 

cifcuns:a-x:es  ;.•  ;►.«:  a~a-c  nxi.iau.  ■^^'  '.-^  a«a/0  teiaie* 
eoua»»  Ic  eact  oenod  o<  Kiturf  tervK*  iXu,  th*  K»an«>* 
C.5'  was  a*JCwifcrO  or.  a  pio-tats  ca&is 

(d)  (1]  Contractor  D  has  a  deferred 
compensation  plan  that  specifies  that  an 
employee  receiving  a  cash  award  must 
remain  with  the  company  for  3  calendar 
years  after  the  award  in  order  to  qualify 
and  receive  the  award  end  the  fads  and 
circumstances  indicate  that  the  deferred 
compensation  applies  only  to  the 
periods  of  future  »er\  ice.  in  accordance 
with  30.415-50(d)(4).  the  cost  of  deferred 
compensation  is  assignable  to  the 
periods  of  future  service  Thus,  the 
amount  of  cost  of  deferred 
compensation  to  be  assigned  by 
Contractor  D  for  each  of  t.he  3  years 
shall  be  the  present  value  of  the  future 
benefits  of  the  deferred  compensation 
award  calculated  as  of  the  end  of  each 
such  period  to  which  such  cost  is 
assigned. 

(2)  Under  this  plan.  Contractor  D 
made  an  award  to  an  employee  of  S3.000 
to  be  paid  at  the  end  of  the  third  >ear. 
The  assignable  cost  for  each  of  the  3 
years  is  computed  as  follows. 


A.TVXjnf  ot 

liDure 

PAymem 


Pw»«r«  vehje  lector'  using  pie>»«itiiiy  Treasury  rate' 


^s<|f)r^Me 

cost  lor 

a4cn  Mar 


1 _ 

2 

3 


si.ooo 

1  000 
1.000 


C8E^  (8  PCI  lex  2  yr).._. 
093O2  P  6  PCI  tor  1  yr) . 
1  000  (8  pel  (or  0  yr)  . 


S6S7J0 

930  20 

1.000.00 


<^'^^J^^:J:SV^X^  '^  "^  cm-r^nce,  oMhe  ewerrf  nc  r,e.^ed  cor^^pe^.o-  ,  ass«^^  .c  <^  r*-.o«  ^  ^n  ^  awa-d  »  rrad.  a^  m.-  «^  aw^d  ,e«K» 
^.e  ma.  ST^  ,ne  cos.s  ar.  meas^ed  al  me  enfl  o.  eac.  ,e.r  af  ,e^^  serv^.  tr.  p.e^,  ,aK«  .acors  a«  based  o.  ■.'■^  rx.,*e,  ol  y...  .»r.  me  ,.*  C  .«,,,,*«  ^c  ^  c^ 
>  Ncie  ma!  me  prevailing  Tieasijry  late  cna^iged  kom  y«ar  i  ir  year  Z. 


fe)  (1)  Contractor  E  has  a  deferred 
compensation  plan  that  specifies  that  an 
employee  receiving  a  cash  award  must 
remain  with  the  company  for  two 
calendar  years  after  the  award  in  order 
to  qualify  and  receive  the  award. 

Contractor  E  made  an  award  of  $6,000  at 
the  end  of  1976  to  an  employee  to  be 
paid  at  the  end  of  197a  However,  the 
employee  voluntarily  terminated  his 
employment  before  the  end  of  1977.  The 
fncts  and  circumstances  of  the  award 
indicate  that  $2,000  of  the  award 


represents  compensation  for  services 
rendered  in  the  period  of  award  (1376). 
The  remaining  portion  of  the  award 
represents  compensation  for  services  to 
be  rendered  in  future  periods.  The 
assignable  cost  for  1976.  which  was  the 
only  period  to  which  costs  were 
assigned  before  termination,  was  the 
present  value  of  S2.000.  the  amount  of 
the  award  attributable  to  the  services  of 
that  period.  Thus,  the  cost  assigned  for 
1976  wasi 

Amo«o«  ot  Mure  payrrem     r«scour>t  rate  aresenr  ,«k«  lacw 
toi  ;  /»  a'  e  pel     Ass,g;.ac.,c  cosl 


S2PO0  ■  0  8573  =$1,714  80 

(2)  According  to  provisions  of  30.41  S- 
50(d)(7).  the  amount  of  the  forfeiture 
shall  be  the  amojnf  of  the  cost  that  was 
assigned  to  a  pnar  period,  plus  interest 
compounded  annually,  from  the  year  the 
cost  was  assigned  to  the  year  of 
forfeiture,  using  the  same  Treasury  rate 
(see  30.415-50(d)(5))  that  was  used  as 
the  discount  rate  af  the  time  the  cost 
was  assigned.  The  Treasury  rate  in 
effect  at  the  dale  of  award  was  eight 
percriif. 
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(3)  The  amount  of  the  forfeiture  is 
computed  as  follows: 

AssignaNe  cosi  ■  Discount  'ale  future  value  taclOf  tcx  1  »r  at  8 
pet  -  Forteiture 

$1  71450  .  1  08  -  J1  851  77 

30.4 1 6    Accounting  for  Insurance  costs. 

30.416-10     IReservedl 

30.416-20    Purpose. 

The  purpose  of  this  standard  is  to 
provide  criteria  for  the  measurement  of 
insurance  costs,  the  assignment  of  such 
costs  to  cost  accounting  periods,  and 
their  allocation  to  cost  objectives.  The 
application  of  these  criteria  should 
increase  the  probability  that  insurance 
costs  are  allocated  to  cost  objectives  in 
a  uniform  and  consistent  manner. 

30.416-30    [Reserved] 

30.416-40    Fundamental  requirement 

(a)  The  amount  of  insurance  cost  to  be 
assigned  to  a  cost  accounting  period  is 
the  projected  average  loss  for  that 
period  plus  insurance  administration 
expenses  in  that  period. 

[b)  The  allocation  of  insurance  costs 
to  cost  objectives  shall  be  based  on  the 
beneficial  or  causal  relationship 
between  the  insurance  costs  and  the 
benefiting  or  causing  cost  objectives. 

30.416-50    Techniques  tor  application. 

(a]  Measurement  of  projected  average 
loss. 

(1)  For  exposure  to  risk  of  loss  which 
is  covered  by  the  purchase  of  insurance 
or  by  payments  to  a  trusteed  fund,  the 
premium  or  payment,  adjusted  in 
accordance  with  the  following  criteria, 
shall  represent  the  projected  average 
loss; 

(i)  The  premium  cost  applicable  to  a 
given  policy  term  shall  be  assigned  pro 
rata  among  the  cost  accounting  periods 
covered  by  the  policy  term,  except  as 
provided  in  subdivisions  (a)(l){ii) 
through  (vi)  of  this  subsection.  A  refund, 
dividend  or  additional  assessment  shall 
become  an  adjustment  to  the  pro  rata 
pri  -nium  costs  for  the  earliest  cost 
accounting  period  in  which  the  refund  or 
dividend  is  actually  or  constructively 
received  or  in  which  the  additional 
assessment  is  payable. 

(ii)  Where  insurance  is  purchased 
specifically  for,  and  directly  allocated 
to,  a  single  final  cost  objective,  the 
premium  need  not  be  prorated  among 
cost  accounting  periods. 

(iii)  Any  part  of  a  premium  or 
payment  to  an  insurer  or  trustee,  or  any 
part  of  a  dividend  or  premium  refund 
retained  by  an  insurer  or  trustee  which 
would  be  includable  as  a  deposit  in 


published  financial  statements  prepared 
in  accordance  with  generally  accepted 
accounting  principles  shall  be  accounted 
for  as  a  deposit  for  the  purpose  of 
determining  insurance  costs. 

(iv)  Any  part  of  a  premium  or  payment 
to  an  insurer  or  to  a  trustee,  or  any  part 
of  a  dividend  or  premium  refund 
retained  by  an  insurer,  for  inclusion  in  a 
reserve  or  fund  established  and 
maintained  on  behalf  of  the  insured  or 
the  policyholder  or  trustor,  shall  be 
accounted  for  as  a  deposit  unless  the 
following  conditions  are  met: 

(A)  The  objectives  of  the  reserve  or 
fund  are  clearly  stated  in  writing. 

(B)  Measurement  of  the  amount 
required  for  the  reserve  or  fund  is 
actuarially  determined  and  is  consistent 
with  the  objectives  of  the  reserve  or 
fund. 

(C)  Payments  and  additions  to  the 
reserve  or  fund  are  made  in  a  systematic 
and  consistent  manner. 

(D)  If  payments  to  accomplish  the 
stated  objectives  of  the  reserve  or  fund 
are  made  from  a  source  other  than  the 
reserve  or  fund,  the  payments  into  the 
reserve  or  fund  are  reduced  accordingly. 

(v)  If  an  objective  of  an  insurance 
program  is  to  prefund  insurance 
coverage  on  retired  persons,  then,  in 
addition  to  the  requirements  imposed  by 
subdivision  (a)(l)(iv)  of  this  subsection: 

(A)  Payments  must  be  made  to  an 
insurer  or  trustee  to  establish  and 
maintain  a  fund  or  reserve  for  that 
purpose; 

(B)  The  policyholder  or  trustor  must 
have  no  right  of  recapture  of  the  reserve 
or  fund  so  long  as  any  active  or  retired 
participant  in  the  program  remains  alive 
unless  the  interests  of  such  remaining 
participants  are  satisfied  through 
adequate  reinsurance  or  otherwise;  and 

(C)  The  amount  added  to  the  reserve 
or  fund  in  any  cost  accounting  period 
must  not  be  greater  than  an  amount 
which  would  be  required  to  apportion 
the  cost  of  the  insurance  coverage  fairly 
over  the  working  lives  of  the  active 
employees  in  the  plan.  If  a  contractor 
establishes  a  terminal-funded  plan  for 
retired  persons  or  converts  from  a  pay- 
as-you-go  plan  to  a  terminal-funded 
plan,  the  actuarial  present  value  of 
benefits  applicable  to  employees 
already  retired  shall  be  amortized  over  a 
period  of  15  years. 

(vi)  The  contractor  may  adopt  and 
consistently  follow  a  practice  of 
determining  insurance  costs  based  on 
the  estimated  premium  and  assessments 
net  of  estimated  refunds  and  dividends. 
If  this  practice  is  adopted,  then  any 
difference  between  an  estimated  and 
actual  refund,  dividend,  or  assessment 
shall  become  an  adjustment  to  the  pro 


UM  I 


rata  net  premium  costs  for  the  earliest 
cost  accounting  period  in  which  the 
refund  or  dividend  is  actually  or 
constructively  received  or  in  which  the 
additional  assessment  is  payable. 

(2)  For  exposure  to  risk  of  loss  which 
is  not  covered  by  the  purchase  of 
insurance  or  by  payments  to  a  trusteed 
fund,  the  contractor  shall  follow  a 
program  of  self-insurance  accounting 
according  to  the  following  criteria: 

(i)  Except  as  provided  in  subdivisions 
(a)(2)  (ii)  and  (iii)  of  this  subsection 
actual  losses  shall  not  become  a  part  of 
insurance  costs.  Instead,  the  contractor 
shall  make  a  self-insurance  charge  for 
each  period  for  each  type  of  self-insured 
risk  which  shall  represent  the  projected 
average  loss  for  that  period.  If  insurance 
could  be  purchased  against  the  self- 
insured  risk,  the  cost  of  such  insurance 
may  be  used  as  an  estimate  of  the 
projected  average  loss;  if  this  method  is 
used,  the  self-insurance  charge  plus 
insurance  administration  expenses  may 
be  equal  to,  but  shall  not  exceed,  the 
cost  of  comparable  purchased  insurance 
plus  the  associated  insurance 
administration  expenses.  However,  the 
contractor's  actual  loss  experience  shall 
be  evaluated  regularly,  and  self- 
insurance  charges  for  subsequent 
periods  shall  reflect  such  experience  in 
the  same  manner  as  would  purchased 
insurance.  If  insurance  could  not  be 
purchased  against  the  self-insured  risk, 
the  amount  of  the  self-insurance  charge 
for  each  period  shall  be  based  on  the 
contractor's  experience,  relevant 
industry  experience,  and  anticipated 
conditions  in  accordance  with  accepted 
actuarial  principles. 

(ii)  Where  it  is  probable  that  the 
actual  amount  of  losses  which  will  occur 
in  a  cost  accounting  period  will  not 
differ  significantly  from  the  projected 
average  loss  for  that  period,  the  actual 
amount  of  losses  in  that  period  may  be 
considered  to  represent  the  projected 
average  loss  for  that  period  in  lieu  of  a 
self-insurance  charge. 

(iii)  Under  self-insurance  programs  for 
retired  persons,  only  actual  losses  shall 
be  considered  to  represent  the  projected 
average  loss  unless  a  reserve  or  fund  is 
established  in  accordance  with  30.41&- 
50(a)(l)(v). 

(iv)  The  self-insurance  charge  shall  be 
determined  in  a  manner  which  will  give 
appropriate  recognition  to  any 
indemnification  agreement  which  exists 
between  the  contracting  parties. 

(3)  In  measuring  actual  losses  under 
subparagraph  (a)(2)  of  this  subsection: 

(i)  The  amount  of  a  loss  shall  be 
measured  by  (A)  the  actual  cash  value 
of  property  destroyed,  (B)  amounts  paid 
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or  accrued  to  repair  damage.  (C) 
amounts  paid  or  accrued  to  estates  and 
beneficiaries,  and  (D)  amounts  paid  or 
accrued  to  compensate  claimants, 
including  subrogation.  Where  the 
amount  of  a  loss  which  is  represented 
by  a  liability  to  a  third  party  is 
uncertain,  the  estimate  of  the  loss  shall 
be  the  amount  which  would  be 
includable  as  an  accrued  liability  in 
fmancial  statements  prepared  in 
accordance  with  generally  accepted 
accounting  principles. 

(ii)  If  a  loss  has  been  incurred  and  the 
amount  of  the  liability  to  a  claimant  is 
fixed  or  reasonably  certain,  but  actual 
payment  of  the  liability  will  not  take 
place  for  more  than  1  year  after  the  loss 
is  incurred,  the  amount  of  the  loss  to  be 
recognized  currently  shall  not  exceed 
the  present  value  of  the  future 
payments,  determined  by  using  a 
discount  rate  equal  to  that  prescribed 
for  settling  such  claims  by  the  State 
having  jurisdiction  over  the  claim.  If  no 
such  rate  is  prescribed  by  the  State,  then 
the  rate  shall  be  equal  to  the  interest 
rate  as  determined  by  the  Secretary  of 
the  Treasury  pursuant  to  Pub.  L  92-41, 
85  Stat.  97,  in  effect  at  the  time  the  Joss 
is  recognized.  Alternatively,  where 
settlement  will  consist  of  a  series  of 
payments  over  an  indefinite  time  period, 
as  in  worker's  compensation,  the 
contractor  may  follow  a  consistent 
policy  of  recognizing  only  the  actual 
amounts  paid  in  the  period  of  payment. 

(4)  The  contractor  may  elect  to 
recognize  immaterial  amounts  of  self- 
insured  losses  or  insurance 
administration  expenses  as  part  of  other 
expense  categories  rather  than  as 
"insurance  costs." 

(b)  Allocation  of  insurance  costs:  (1) 
Where  actual  losses  are  recognized  as 
an  estimate  of  the  projected  average 
loss,  in  accordance  with  30.416-50(a)(2), 
or  where  actual  loss  experience  is 
determined  for  the  purpose  of 
developing  self-insurance  charges  by 
segment,  a  loss  which  is  incurred  in  a 
given  segment  shall  be  identified  with 
that  segment.  However,  if  the 
contractor's  home  office  is,  in  effect,  a 
reinsurer  of  its  segments  against 
catastrophic  losses,  a  portion  of  such 
catastrophic  losses  shall  be  allocated  to, 
or  identified  with,  the  home  office. 

(2)  Insurance  costs  shall  be  allocated 
on  the  basis  of  the  factors  used  to 
determine  the  premium,  assessment, 
refund,  dividend,  or  self-insurance 
charge,  except  that  insurance  costs 
incurred  by  a  segment  or  allocated  to  a 
segment  from  a  home  office  may  be 
combined  with  costs  of  other  indirect 
cost  pools  if  the  resultant  allocation  to 
each  final  cost  objective  is  substantially 
the  same  as  it  would  have  been  if 


separately  allocated  under  this 
provision. 

(3)  Insurance  administration  expenses 
which  are  material  in  relation  to  total 
insurance  costs  shall  be  allocated  on  the 
same  basis  as  the  related  premium  costs 
or  self-insurance  charge. 

(c)  Records.  The  contractor  shall 
maintain  such  records  as  may  be 
necessar>'  to  substantiate  the  amounts 
of  premiums,  refunds,  dindends.  losses, 
and  self-insurance  charges,  paid  or 
accrued,  and  the  measurement  and 
allocation  of  insurance  costs. 
Memorandum  records  may  be  used  to 
reflect  any  material  differences  between 
insurance  costs  as  determined  in 
accordance  with  this  standard  and  as 
includable  in  financial  statements 
prepared  in  accordance  with  generally 
accepted  accounting  principles. 

30,416-60    mustrattons. 

(a)  Contractor  A  pays  a  company- 
wide  property  and  casualty  insurance 
premium  for  the  policy  term  July  1, 1980. 
to  July  1,  1983,  and  mcludes  the  entire 
amount  as  cost  in  its  cost  accounting 
period  which  ended  December  31, 1980. 
This  is  a  violation  of  30.418-n50(a)(l)(i)  in 
that  only  one-sixth  of  the  policy  term  fell 
within  the  cost  accounting  period  which 
ended  December  31. 1960.  and  therefore 
only  one-sixth  of  the  premium  should 
have  been  included  in  cost  in  that  cost 
accounting  period. 

(b)  Contractor  B  has  a  retrospectively 
rated  worker's  compensation  insurance 
program.  The  policy  term  corresponds 
with  the  contractor's  cost  accounting 
period.  Premium  refunds  are  normally 
received  and  applied  in  the  following 
cost  accounting  period.  The  contractor's 
practice  is  to  include  the  entire  gross 
premium  in  insurance  cost  in  the  cost 
accounting  period  in  which  it  is  paid  and 
to  credit  the  refund  against  insurance 
cost  in  the  cost  accounting  period  in 
which  if  is  received.  This  practice 
conforms  with  3041&-50(a)[l)(i].  The 
contractor  could  also,  under  the 
provisions  of  30.416-5O(a)(l)(vi].  have 
followed  a  consistent  practice  of 
estimating  such  refunds  in  advance  and 
including  the  estimated  net  premium  in 
insurance  cost. 

(c)  Contractor  C  establishes  a  self- 
insured  program  of  life  insurance  for 
active  and  retired  persons.  The 
contractor  pays  death  benefits  directly 
to  the  beneficiaries  of  deceased 
employees  and  includes  such  payments 
in  insurance  costs  at  the  time  of 
payment.  This  practice  complies  with 
30.416-5O(a)(2)(iii)  which  requires  that 
only  the  actual  losses  be  recognized 
unless  a  trusteed  reserve  or  fund  is 
established  in  accordance  with  30.416- 
50(a)(lJ{v). 


(d)  Instead  of  paying  death  benefits 
directly,  contractor  D  purchases  annual 
group  term  life  insurance  on  active  and 
retired  persons  and  charges  the 
premiums  to  insurance  costs  (with 
proper  recognition  for  refunds  and 
dividends).  Contractor  D's  retired 
persons  wish  to  be  protected  against 
possible  discontinuance  of  the  program, 
Contractor  D,  therefore,  establishes  a 
trusteed  fund.  As  each  employee  retires, 
contractor  D  deposits  in  the  find  an 
amount  which  is  equal  to  the  premium 
on  a  paid-up  polic\'  for  that  employee, 
and  he  advises  the  trustee  that  the  fund 
is  to  be  used  to  continue  to  pay 
premiums  on  retired  persons  in  the 
event  the  program  is  discontinued.  The 
contractor  also  continues  to  purchase 
group  term  insurance  on  both  active 
employees  and  retired  persons  and 
charges  both  the  premiums  and  the 
deposits  to  insurance  costs.  This 
practice  does  not  comply  with  30.41&- 
50(a)(l)(iv)(D)  which  requires  that  if 
payments  to  accomplish  the  slated 
objechves  of  the  reserve  or  funds  are 
made  from  a  source  other  than  the 
reserve  or  fund,  the  payments  into  the 
fund  shall  be  reduced  accordingly. 

Note:  In  this  instance  the  contractor  could 
comply  with  the  standard  by  paying  from  the 
fund  that  portion  of  the  group  term  premjum 
which  represented  the  retired  persons  or  by 
reducing  the  deposits  to  the  fund  by  sn 
equivalent  amount  in  accordance  with 
30.41&-50(a)n  t(iv)fD|  This  practice  would 
also  comply  with  the  requirement  of  30.416- 
50(a)(l)(v)(C)  that  the  amount  added  to  the 
fund  not  be  greater  than  an  amount  which 
would  be  required  to  (airly  allocate  the  co»t 
over  the  working  lives  of  the  active 
employees  in  the  plan. 

(e)  Contractor  E  wishes  to  provide 
assurance  of  his  hfe  insurance  program 
continuance  to  both  active  and  retired 
employees.  He  establishes  a  trusteed 
fund  in  accordance  with  30  416-50(al(l) 
(iv)  and  (v)  and  thereafter  pays  into  the 
fund  each  year  for  each  active  employee 
an  actuanally  determined  amount  which 
will  accumulate  to  the  equivalent  of  the 
premium  on  a  paid-up  hfe  insurance 
policy  at  retirement.  He  charges  the 
annual  payments  to  insurance  costs. 
Benefits  are  paid  directly  from  the  fund 
(or  the  fund  is  used  to  pay  the  annual 
premiums  on  group  term  Jife  insurance 
for  all  employees).  This  practice  also 
comphes  with  the  requirement  of  30.416- 
50(a)(l)(v)(C)  that  the  amount  added  to 
the  fund  not  be  greater  than  an  amount 
which  would  be  required  to  fairly 
allocate  the  cost  over  the  working  lives 
of  the  active  employees  in  the  plan. 

(f)  Contractor  F  has  a  fire  insurance 
policy  which  provides  that  the  first 
$50,000  of  any  fire  loss  will  be  borne  by 
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the  contractor  Because  the  risk  of  loss 
is  dispersed  among  many  physical  units 
of  property  and  the  average  potential 
loss  per  unit  is  relatively  low,  the  actual 
losses  in  any  period  may  be  expected 
not  to  differ  significantly  from  the 
projected  average  loss.  Therefore,  the 
contractor  intends  to  let  the  actual 
losses  represent  the  projected  average 
loss  for  this  exposure  to  risk.  Property 
with  an  actual  cash  value  of  S80.000  is 
destroyed  in  a  fire.  The  contractor 
charges  the  S50.000  of  the  loss  not 
covered  by  the  policy  to  insurance  costs 
for  contract  costing  purposes.  The 
practice  complies  with  the  requirement 
of  30.416-5O(a)(2).  However,  had  the 
contractor's  plan  been  to  make  a  self- 
insurance  charge  for  such  losses,  then 
any  difference  between  the  self- 
insurance  charge  and  actual  losses  in 
that  cost  accounting  period  would  not 
have  been  allocable  as  an  insurance 
cost. 

(g)  Contractor  G  is  preparing  to  enter 
into  a  Government  contract  to  produce 
explosive  devices.  The  contractor  is 
unable  to  purchase  adequate  insurance 
protection  and  must  act  as  a  self-insurer. 
There  is  a  significant  possibility  of  a 
major  loss,  against  which  the 
Government  will  not  undertake  to 
idemnify  the  contractor.  The  contractor, 
therefore,  intends  to  make  a  self- 
insurance  charge  for  this  exposure  to 
risk.  The  contractor  may,  in  accordance 
with  30.416-50(al(2)(i),  use  data 
obtained  from  other  contractors  or  any 
other  reasonable  method  of  estimating 
the  projected  average  loss  in  order  to 
determine  the  self-insurance  charge. 

(h)  Contractor  H  purchases  liability 
insurance  for  all  of  its  motor  vehicles  in 
a  single,  company-wide  policy  which 
contains  a  $50,000  deductible  provision. 
However,  the  company's  management 
policy  provides  that  when  a  loss  is 
incurred  in  a  segment,  only  the  first 
SS.OOO  of  the  loss  will  be  charged  to  the 
segment;  the  balance  of  the  loss  will  be 
absorbed  at  the  home-office  level  and 
reallocated  among  all  segments. 
Because  the  risk  of  loss  is  dispersed 
among  many  physical  units  and  the 
maximum  potential  loss  per  occurrence 
is  limited,  the  actual  losses  in  any  cost 
accounting  period  may  be  expected  not 
to  differ  significantly  from  'lie  projected 
average  loss.  Therefore,  the  contractor 
intends  to  let  the  actual  losses  represent 
the  projected  average  loss  for  this 
exposure  to  risk.  An  analysis  of  the  loss 
experience  shows  that  many  past  losses 
exceeded  $5,000.  Contractor  H's  practice 
of  allocating  the  loss  in  excess  of  $5,000 
to  the  home  office  is  a  violation  of 
30.41&-50(bl(l)(ii).  The  limit  of  $5,000 
cannot  realistically  be  considered  a 


measure  of  a  "catastrophic"  loss  when 
losses  frequently  exceed  this  amount, 
and  the  use  of  a  limit  this  low  would 
obscure  segment  loss  experience. 

30.417    Cost  of  money  as  an  element  of 
tt>e  cost  of  capital  assets  under 


construction. 
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30.417-10    [Reserved] 

30.417-20     Purpose. 

The  purpose  of  this  Cost  Accounting 
Standard  is  to  establish  criteria  for  the 
measurement  of  the  cost  of  money 
attributable  to  capital  assets  under 
construction,  fabrication  or  development 
as  an  element  of  the  cost  of  those  assets. 
Consistent  application  of  these  criteria 
will  improve  cost  measurement  by 
providing  for  recognition  of  cost  of 
contractor  investment  in  assets  under 
construction,  and  will  provide  greater 
uniformity  in  accounting  for  asset 
acquisition  costs. 

30.417-30    (Reserved] 

30.417-40    Fundamental  requirement 

The  cost  of  money  applicable  to  the 
investment  in  tangible  and  intangible 
capital  assets  being  constructed, 
fabricated,  or  developed  for  a 
contractor's  own  use  shall  be  included 
in  the  capitalized  acquisition  cost  of 
such  assets. 

30.4 1 7-50    Techniques  for  application. 

(a]  The  cost  of  money  for  an  asset 
shall  be  calculated  as  follows: 

(1)  The  cost  of  money  rate  used  shall 
be  based  on  interest  rates  determined 
by  the  Secretary  of  the  Treasury 
pursuant  to  Pub.  L.  92-41  (85  Stat.  97). 

(2)  A  representative  investment 
amount  shall  be  determined  each  cost 
accounting  period  for  each  capital  asset 
being  constructed,  fabricated,  or 
developed  giving  appropriate 
consideration  to  the  rate  at  which  costs 
of  construction  are  incurred, 

(3)  Other  methods  for  calculating  the 
cost  of  money  to  be  capitalized,  such  as 
the  method  used  for  financial  accounting 
and  reporting,  may  be  used,  provided 
the  resulting  amount  does  not  differ 
materially  from  the  amount  calculated 
by  use  of  subparagraphs  (a)  [1)  and  (2), 
of  this  subsection. 

(b)  If  substantially  all  the  activities 
necessary  to  get  the  asset  ready  for  its 
intended  use  are  discontinued,  cost  of 
money  shall  not  be  capitalized  for  the 
period  of  discontinuance.  However,  if 
such  discontinuance  arises  out  of  causes 
beyond  the  control  and  without  the  fault 
or  negligence  of  the  contractor, 
cessation  of  cost  of  money  capitalization 
is  not  requirec . 
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30.417-60    Illustrations. 

(a)  A  contractor  decided  to  build  a 
major  addition  to  his  plant  using  both 
his  own  labor  and  outside 
subcontractors.  It  took  13  months  to 
complete  the  building.  The  first  10 
months  of  the  construction  period  were 
in  one  cost  accounting  period.  At  the 
end  of  the  cost  accounting  period  the 
total  charges,  including  cost  of  money 
computed  in  accordance  with  30.414. 
accumulated  in  the  construction-in- 
progress  account  for  this  project 
amounted  to  $750,000.  However,  most  of 
these  construction  costs  were  incurred 
towards  the  end  of  the  cost  accounting 
period.  In  developing  a  method  for 
determining  a  representative  investment 
amount,  appropriate  consideration  must 
be  given  to  the  rate  at  which  costs  have 
been  incurred  in  accordance  with 
30.417-50(a)(2).  Therefore,  the  contractor 
averaged  the  10  month-end  balances 
and  determined  that  the  average 
investment  in  the  project  was  $245,000, 
Two  cost  of  money  rates  were  in  effect 
during  the  10-month  period;  their  time- 
weighted  average  was  determined  to  be 
8.6  percent.  Application  of  the  8.6 
percent  rate  for  ten-twelfths  of  a  year  to 
the  representative  balance  of  $245,000 
resulted  in  the  determination  that 
$17,448  should  be  added  to  the 
construction-in-progress  account  in 
recognition  of  the  cost  of  money  related 
to  this  project  in  its  first  cost  accounting 
period.  The  project  was  completed  with 
the  addition  of  $750,000  of  additional 
costs  during  the  first  3  months  of  the 
subsequent  cost  accounting  period.  The 
contractor  considered  the  3  month-end 
balances  (which  included  the  $17,558 
capitalized  cost  of  money  described  in 
the  preceding  paragraph)  and 
determined  that  the  representative 
balance  was  $1,234,000.  The  cost  of 
money  rate  in  effect  during  this  3-month 
period  was  7.75  percent.  Applying  the 
rate  of  7.75  percent  for  one-fourth  of  a 
year  to  the  balance  of  $1,234,000 
resulted  in  a  determination  that  $23,909 
should  be  added  to  the  construction-in- 
progress  account  in  recognition  of  the 
cost  of  money  while  under  construction 
in  the  second  cost  accounting  period. 
The  capitalized  project  was  put  into 
service  at  the  recognized  cost  of 
acquisition  of  $1,541,467  which  consists 
of  the  "regular"  costs  of  $1,500,000  plus 
$17,558  and  $23,909  cost  of  money.  This 
practice  is  in  accordance  with  30.417- 
50(a)  and  other  applicable  provisions  of 
the  Standard. 

Note:  An  alternative  technique  would  be  to 
make  separate  calculations,  using  an 
appropriate  investment  amount  and  cost  of 
money  rate,  for  each  month.  The  sum  of  the 
monthly  cost  of  money  amounts  could  be 
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entered  in  the  conslruction-in-progress 
account  once  each  cost  accounting  period. 

(b)  A  contractor  built  a  major  addition 
with  identical  basic  data  to  those 
described  in  30,417-60(a)  except  that  the 
costs  were  incurred  at  a  fairly  uniform 
rate  throughout  the  period.  Because  of 
the  pattern  of  cost  incurrence,  the 
contractor  used  beginning  and  endmg 
balances  of  the  cost  accounting  period 
to  find  the  representative  amounts.  For 
the  first  cost  accounting  period  the 
representative  investment  amount  was 
the  average  of  the  beginning  arc  ending 
balances  (zero  and  $750,000),  or 
$375,000.  Application  of  the  average 
interest  rate  of  8.6  percent  for  ten- 
twelfths  of  a  year  resulted  in  the 
determination  that  $26,875  should  be 
added  to  the  construction-in-progress 
account  in  recognition  of  the  cost  of 
money  related  to  this  project  in  its  first 
cost  accounting  period.  During  the 
subsequent  three  months  the  contractor 
used  the  representative  balance  of 
$1,151,875,  derived  by  averaging  the 
beginning  balance  of  $776,875  ($750,000 
"regular"  cost  plus  the  $26,875  imputed 
cost  from  the  prior  period]  and  the 
balance  at  the  end,  $1,526,875.  Applying 
the  7.75%  cost  of  money  rate  to  this 
balance  for  a  three-month  period 
resulted  in  a  determination  that  $22,317 
should  be  added  to  the  construction-in- 
progress  account  in  recognition  of  the 
cost  of  money  while  under  construction 
in  the  second  cost  accounting  period. 
The  capitalized  project  was  put  into 
service  at  the  recognized  cost  of 
acquisition  of  $1,549,192  which  consists 
of  the  "regular"  costs  of  $1,500,000  plus 
$26,875  and  $22,317  imputed  cost  of 
money.  This  practice  is  in  accordance 
with  30.417-50(a)  and  other  applicable 
provisions  of  the  Standard. 

Note:  If  this  contractor,  acting  in 
accordance  with  established  Standards  for 
financial  accounting,  allocated  a  portion  of  it.s 
paid  interest  expense  to  this  construction 
project  and  the  resultant  acquisition  cost  for 
financial  reporting  purposes  was  not 
materially  different  from  $1,549,192.  the 
contractor  could,  in  accordance  with  30  417- 
50(a](iiil.  use  the  same  acquisition  cost  for 
contract  costing  purposes. 

30.418 
costs. 
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Allocation  of  direct  and  indirect 


30.418-10    (Reserved) 

30.418-20     Purpose. 

The  purpose  of  this  Cost  Accounting 
Standard  is  (a)  to  provide  for  consistent 
determination  of  direct  and  indirect 
costs,  (b)  to  provide  criteria  for  the 
accumulation  of  indirect  costs,  including 
service  center  and  overhead  costs,  in 
indirect  cost  pools,  and  (c)  to  provide 
guidance  relating  to  the  selection  of 


allocation  measures  based  on  the 
beneficial  or  causal  relationship 
between  an  indirect  cost  pool  and  cost 
objectives.  Consistent  application  of 
these  criteria  and  guidance  will  improve 
classification  of  costs  as  direct  and 
indirect  and  the  allocation  of  indirect 
costs.  " 

30.418-30     (Reserved) 

30.418-40     Fundamental  requirements. 

(a)  A  business  unit  shall  ha\e  a 
written  statement  of  accounting  policies 
and  practices  for  classifying  costs  as 
direct  or  indirect  which  shall  be 
consistently  applied. 

(b)  Indirect  costs  shall  be 
accumulated  in  indirect  cost  pools 
which  are  homogeneous. 

(c)  Pooled  costs  shall  be  allocated  to 
cost  objectives  in  reasonable  proportion 
to  the  beneficial  or  causal  relationship 
of  the  pooled  costs  to  cost  objectives  as 
follows: 

(1)  If  a  material  amount  of  the  costs 

included  in  a  cost  pool  are  costs  of 
management  or  supervision  of  activities 
involving  direct  labor  or  direct  material 
costs,  resource  consumption  cannot  be 
specifically  identified  with  cost 
objectives.  In  that  circumstance,  a  base 
shall  be  used  which  is  representative  of 
the  activity  being  managed  or 
supervised. 

(2)  If  the  cost  pool  does  not  contain  a 
material  amount  of  the  costs  of 
management  or  supervision  of  activities 
involving  direct  labor  or  direct  material 
costs,  resource  consumption  can  be 
specifically  identified  with  cost 
objectives.  The  pooled  cost  shall  be 
allocated  based  on  the  specific 
identifiability  of  resource  consumption 
with  cost  objectives  by  means  of  one  of 
the  following  allocation  bases: 

(i)  A  resource  consumption  measure, 
(ii]  an  output  measure,  or  (iii)  a 
surrogate  that  is  representative  of 
resources  consumed.  The  base  shall  be 
selected  in  accordance  with  the  criteria 
set  out  in  30.418-50(e). 

(d)  To  the  extent  that  any  cost 
allocations  are  required  by  the 
provisions  of  other  Cost  Accounting 
Standards,  such  allocations  are  not 
subject  to  the  provisions  of  this 
Standard. 

(e)  This  Standard  does  not  cover 
accounting  for  the  costs  of  special 
facilities  where  such  costs  are 
accounted  for  in  separate  indirect  cost 
pools. 

30.418-50    Techniques  for  application. 

(a)  Determmalion  of  direct  cost  and 
indirect  cost.  (1)  The  business  unit's 
written  policy  classifying  costs  as  direct 


or  indirect  shall  be  in  confc-Tiity  with 
the  requirements  of  this  Standard. 

(2)  In  accounting  for  direct  costs  a 
business  unit  shall  use  actual  costs, 
except  that — 

(i)  Standard  costs  for  material  and 
labor  may  be  used  as  provided  in  30.407; 
or 

(ii)  An  average  cost  or  pre-established 
rate  for  labor  may  be  used  provided  that 

(A)  the  functions  performed  are  not 
materially  disparate  and  employees 
involved  are  interchangeable  with 
respect  to  the  functions  performed,  or 

(B)  the  functions  performed  are 
materially  disparate  but  the  employees 
involved  either  all  work  in  a  single 
production  unit  yielding  homogeneous 
outputs,  or  perform  their  respective 
functions  as  an  integral  team. 

Whenever  average  cost  or  pre- 
established  rates  for  labor  are  used,  the 
variances,  if  material,  shall  be  disposed 
of  at  least  annually  by  allocation  to  cost 
objectives  in  proportion  to  the  costs 
previously  allocated  to  these  cost 
objectives. 

(3)  Labor  or  material  costs  identified 
specifically  with  one  of  the  particular 
cost  objectives  listed  m  subparagraph 
(d)(3)  of  this  subsection  shall  be 
accounted  for  as  direct  labor  or  direct 
material  costs. 

(b)  Homogeneous  indirect  cost  pools. 
(1)  An  indirect  cost  pool  is  homogeneous 
if  each  significant  activity  whose  costs 
are  included  therein  has  the  same  or  a 
similar  beneficial  or  casual  relationship 
to  cost  objectives  as  the  other  activities 
whose  costs  are  included  in  the  cost 
pool.  It  is  also  homogeneous  if  the 
allocation  of  the  costs  of  the  activities 
included  in  the  cost  pool  result  in  an 
allocation  to  cost  objectives  which  is  not 
materially  different  from  the  allocation 
that  would  result  if  the  costs  of  the 
activities  were  allocated  separately. 

(2)  An  indirect  cost  pool  is  not 
homogeneous  if  the  costs  of  all 
significant  activities  in  the  cost  poo!  do 
not  have  the  same  or  a  similar  beneficial 
or  causal  relationship  to  cost  objectives 
and,  if  the  costs  were  allocated 
separately,  the  resulting  allocation 
would  be  materially  different.  The 
determination  of  materiality  shall  be 
made  using  the  criteria  provided  in 
Subpart  30.3. 

(3)  A  homogeneous  indirect  cost  pool 
shall  include  all  indirect  costs  identified 
with  the  activity  to  which  the  pool 
relates. 

(c)  Change  in  Allocation  Base.  No 
change  in  an  existing  indirect  cost  pool 
allocation  base  is  required  if  the 
allocation  resulting  from  the  existing 
base  does  not  differ  materially  from  the 
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allocation  that  results  from  the  use  of 
the  base  determined  to  be  most 
appropriate  in  accordance  with  the 
criteria  set  forth  in  paragraphs  (d)  and 
(e)  of  this  subsection.  The  determination 
of  materiality  shall  be  made  using  the 
criteria  provided  in  Subpart  30.3. 
(d)  Allocation  measures  for  an 
indirect  cost  pool  which  includes  a 
materia!  amount  of  the  costs  of 
management  or  supervision  of  activities 
involving  direct  labor  or  direct  material 
costs.  (1)  The  costs  of  the  management 
or  supervision  of  activities  involving 
direct  labor  or  direct  material  costs  do 
not  have  a  direct  and  definitive 
relationship  to  the  benefiting  cost 
objectives  and  cannot  be  allocated  on 
measures  of  a  specific  beneficial  or 
causal  relationship.  In  that 
circumstance,  the  base  selected  to 
measure  the  allocation  of  the  pooled 
costs  to  cost  objectives  shall  be  a  base 
representative  of  the  activity  being 
managed  or  supervised. 

(2)  The  base  used  to  represent  the 
activity  being  managed  or  supervised 
shall  be  determined  by  the  application 
of  the  criteria  below.  All  significant 
elements  of  the  selected  base  shall  be 
included. 

(i)  A  direct  labor  hour  base  or  direct 
labor  cost  base  shall  be  used,  whichever 
in  the  aggregate  is  more  likely  to  vary  in 
proportion  to  the  costs  included  in  the 
cost  pool  being  allocated,  except  that 

(ii)  A  machine-hour  base  is 
appropriate  if  the  costs  in  the  cost  pool 
are  comprised  predominantly  of  facility- 
related  costs,  such  as  depreciation, 
maintenance,  and  utilities,  or 

(iii)  A  units-of-production  base  is 
appropriate  if  there  is  common 
production  of  comparable  units,  or 

(iv)  A  material  cost  base  is 
appropriate  if  the  activity  being 
managed  or  supervised  is  a  material- 
related  activity. 

(3)  Indirect  cost  pools  which  include 
material  amounts  of  the  costs  of 
management  or  supervision  of  activities 
involving  direct  labor  or  direct  material 
costs  shall  be  allocated  to — 
(i)  Final  cost  objectives; 
(ii)  Goods  produced  for  stock  or 
product  inventory; 

(iii)  Independent  research  and 
development  and  bid  and  proposal 
projects; 

(iv)  Cost  centers  used  to  accumulate 
costs  identified  with  a  process  cost 
system  (i.e..  process  cost  centers]; 

(v)  Goods  or  services  produced  or 
acquired  for  other  segments  of  the 
contractor  and  for  other  cost  objectives 
of  a  business  unit;  and 

(vi)  Self-construction,  fabrication, 
betterment,  improvement,  or  installation 
of  tangible  capital  assets. 


(e)  Allocation  measures  for  indirect 
cost  pools  that  do  not  include  material 
amounts  of  the  costs  of  management  or 
supervision  of  activities  involving  direct 
labor  or  direct  material  costs. 
Homogeneous  indirect  cost  pools  of  this 
type  have  a  direct  and  definitive 
relationship  between  the  activities  in  the 
pool  and  benefiting  cost  objectives.  The 
pooled  costs  shall  be  allocated  using  an 
appropriate  measure  of  resource 
consumption.  This  determination  shall 
be  made  in  accordance  with  the 
following  criteria  taking  into 
consideration  the  individual 
circumstances: 

(1)  The  best  representation  of  the 
beneficial  or  causal  relationship 
between  an  indirect  cost  pool  and  the 
benefiting  cost  objectives  is  a  measure 
of  resource  consumption  of  the  activities 
of  the  indirect  cost  pool. 

(2)  (i)  If  consumption  measures  are 
unavailable  or  impractical  to  ascertain, 
the  next  best  representation  of  the 
beneficial  or  causal  relationship  for 
allocation  is  a  measure  of  the  output  of 
the  activities  of  the  indirect  cost  pool. 
Thus,  the  output  is  substituted  for  a 
direct  measure  of  the  consumption  of 
resources. 

(ii)  The  use  of  the  basic  unit  of  output 
will  not  reflect  the  proportional 
consumption  of  resources  in 
circumstances  in  which  the  level  of 
resource  consumption  varies  among  the 
units  of  output  produced.  Where  a 
material  difference  will  result,  either  the 
output  measure  shall  be  modified  or 
more  than  one  output  measure  shall  be 
used  to  reflect  the  resources  consumed 
to  perform  the  activity. 

(3)  If  neither  resources  consumed  nor 
output  of  the  activities  can  be  measured 
practically,  a  surrogate  that  varies  in 
proportion  to  the  services  received  shall 
be  used  to  measure  the  resources 
consumed.  Generally,  such  surrogates 
measure  the  activity  of  the  cost 
objectives  receiving  the  service. 

(4)  Allocation  of  indirect  cost  pools 
which  benefit  one  another  may  be 
accomplished  by  use  of  (i)  the  cross- 
allocation  (reciprocal)  method,  (ii)  the 
sequential  method,  or  (iii)  another 
method  the  results  of  which 
approximate  those  achieved  by  either  of 
the  methods  in  subdivisions  (e)(4){i)  or 
(e)(4)(ii)  of  this  subsection. 

(5)  Where  the  activities  represented 
by  an  indirect  cost  pool  provide  services 
to  two  or  more  cost  objectives 
simultaneously,  the  cost  of  such  services 
shall  be  prorated  between  or  among  the 
cost  objectives  in  reasonable  proportion 
to  the  beneficial  or  causal  relationship 
between  the  services  and  the  cost 
objectives 


(f)  Special  allocation.  Where  a 
particular  cost  objective  in  relation  to 
other  cost  objectives  receives 
significantly  more  or  less  benefit  from 
an  indirect  cost  pool  than  would  be 
reflected  by  the  allocation  of  such  costs 
using  a  base  determined  pursuant  to 
paragraphs  (d)  and  (e)  of  this 
subsection,  the  Government  and 
contractor  may  agree  to  a  special 

allc  -ation  from  that  indirect  cost  pool  to 
the  particular  cost  objective 
commensurate  with  the  benefits 
received.  The  amount  of  a  special 
allocation  to  any  such  cost  objective 
made  pursuant  to  such  an  agreement 
shall  be  excluded  from  the  indirect  cost 
pool  and  the  particular  cost  objective's 
allocation  base  data  shall  be  excluded 
from  the  base  used  to  allocate  the  pool. 

(g)  Use  of  pre-established  rates  for 
indirect  costs.  (1)  Pre-established  rates, 
based  on  either  forecasted  actual  or 
standard  cost,  may  be  used  in  allocating 
an  indirect  cost  pool. 

(2)  Pre-established  rates  shall  reflect 
the  costs  and  activities  anticipated  for 
the  cost  accounting  period  except  as 
provided  in  subparagraph  (g)(3}  of  this 
subsection.  Such  pre-established  rates 
shall  be  reviewed  at  least  annually,  and 
revised  as  necessary  to  reflect  the 
anticipated  conditions. 

(3)  The  contracting  parties  may  agree 
on  pre-established  rates  which  are  not 
based  on  costs  and  activities  anticipated 
for  a  cost  accounting  period.  The 
contractor  shall  have  and  consistently 
apply  written  policies  for  the 
establishment  of  these  rates. 

(4)  Under  subparagraphs  (g)(2)  and  (3) 
of  this  subsection  where  variances  of  a 
cost  accounting  period  are  material, 
these  variances  shall  be  disposed  of  by 
allocating  them  to  cost  objectives  in 
proportion  to  the  costs  previously 
allocated  to  these  cost  objectives  by  use 
of  the  pre-established  rates. 

(5)  If  pre-established  rates  are  revised 
during  a  cost  accounting  period  and  if 
the  variances  accumulated  to  the  time  of 
the  revision  are  significant,  the  costs 
allocated  to  that  time  shall  be  adjusted 
to  the  amounts  which  would  have  been 
allocated  using  the  revised  pre- 
established  rates. 

30.418-60     Illustrations. 

(a)  Business  Unit  A  has  various 
classifications  of  engineers  whose  time 
is  spent  in  working  directly  on  the 
production  of  the  goods  or  services 
called  for  by  contracts  and  other  final 
cost  objectives.  In  keeping  with  its 
written  policy,  detailed  time  records  are 
kept  of  the  hours  worked  by  these 
engineers,  showing  the  job/account 
numbers  representing  various  cost 
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objectives,  On  the  basis  of  these 
detailed  time  records.  Unit  A  allocates 
the  labor  costs  of  these  engineers  as 
direct  labor  costs  of  final  cost 
objectives.  This  practice  is  in 
accordance  with  the  requirements  of 
30.418-50(a)(l). 

(b)  Business  Unit  B  has  a  fabrication 
department,  employees  of  which 
perform  various  functions  on  units  of  the 
work-in-process  of  multiple  final  cost 
objectives.  These  employees  are 
grouped  by  labor  skills  and  are 
interchangeable  within  the  skill 
grouping.  The  average  wage  rate  for 
each  group  is  multiplied  by  the  hours 
worked  on  each  cost  objective  by 
employees  in  that  group.  The  contractor 
classifies  these  costs  as  direct  labor 
costs  of  each  final  cost  objective.  This 
cost  accounting  treatment  is  in 
accordance  with  the  provisions  of 
30.418-50(a}(2Hii)(B). 

(c)  Business  Unit  C  accumulates  the 
costs  relating  to  building  ownership, 
maintenance,  and  utility  into  one 
indirect  cost  pool  designated 
"Occupancy  Costs"  for  allocation  to 
cost  objectives.  Each  of  these  activities 
has  the  same  or  a  similar  beneficial  or 
causal  relationship  to  the  cost  objectives 
occupying  a  space.  Unit  C"s  practice  is 
in  conformance  with  the  provisions  of 
30.418-50(b)(l). 

(d)  Business  Unit  D  includes  the 
indirect  costs  of  machining  and 
assembling  activities  m  a  single 
manufacturing  overhead  pool.  The 
machining  activity  does  not  have  the 
same  or  similar  beneficial  or  causal 
relationship  to  cost  objectives  as  the 
assembling  activity.  Also,  the  allocation 
of  the  cost  of  the  machining  activity  to 
cost  objectives  would  be  significantly 
different  if  allocated  separately  from' the 
costs  of  the  assembling  activity.  Unit  D's 
single  manufacturing  overhead  pool  is 
not  homogeneous  in  accordance  with 
the  provisions  of  30.418-50(b),  and 
separate  pools  must  be  established  in 
accordance  with  30  418-40(b). 

(e)  In  accordance  with  30.418-50(b)(3). 
Business  Unit  E  includes  all  the  cost  of 
occupancy  in  an  indirect  cost  pool.  In 
selecting  an  allocation  measure  for  this 
indirect  cost  pool,  the  contractor 
establishes  that  it  is  impractical  to 
ascertain  a  measurement  of  the 
consumption  of  resources  in  relation  to 
the  use  of  facilities  by  individual  cost 
objectives.  An  output  base,  the  number 
of  square  feet  of  space  provided  to 
users,  can  be  measured  practically; 
however,  the  cost  to  provide  facilities  is 
significantly  different  for  various  types 
of  facilities  such  as  warehouse,  factory, 
and  office  and  each  type  of  facility 
requires  a  different  level  of  resource 
consumption  to  provide  the  same 


number  of  square  feet  of  usable  space. 
Allocation  on  a  basic  unit  measure  of 
square  feet  of  space  occupied  will  not 
adequately  reflect  the  proportional 
consumption  of  resources.  Unit  E 
establishes  a  weighted  square  foot 
measure  for  allocating  occupancy  costs. 
which  reflects  the  different  levels  of 
resource  consumption  required  to 
provide  the  different  types  of  facilities. 
This  practice  is  in  conformance  with 
provisions  of  30,418-50(e)(2)(ii). 

(f)  Business  Unit  F  has  an  indirect  cost 
pool  containing  a  significant  amount  of 
material-related  costs.  The  contractor 
allocates  these  costs  between  his 
machining  overhead  cost  pool  and  his 
assembly  overhead  cost  pool.  The 
business  unit  finds  it  impractical  to  use 
an  allocation  measure  based  on  either 
consumption  or  output.  The  business 
unit  selects  a  dollars  of  material-issued 
base  which  varies  in  proportion  to  the 
services  rendered.  The  dollars  of 
material-issued  base  is  a  surrogate  base 
which  conforms  to  the  provisions  of 
30.418-50(e)(3]. 

(gj  Business  Unit  G  has  a  machining 
activity  for  which  it  develops  a  separate 
overhead  rate,  using  direct  labor  cost  as 
the  allocation  base.  The  machining 
activity  occasionally  does  significant 
amounts  of  work  for  other  activities  of 
the  business  unit.  The  labor  used  in 
doing  the  work  for  other  activities  is  of 
the  same  nature  as  that  used  for 
contract  work.  However,  the  machining 
labor  for  other  activities  is  not  included 
in  the  base  used  to  allocate  the 
overhead  costs  of  the  machining 
activity.  This  practice  is  not  in 
conformance  with  30  41&- 50(d)(2).  Unit 
G  must  include  the  cost  of  labor  doing 
work  for  the  other  activities  in  the 
allocation  base  for  the  machining 
activity  indirect  cost  pool. 

(h)  Business  Unit  H  accounts  for  the 
costs  of  company  aircraft  in  a  separate 
homogeneous  indirect  cost  pool  and 
allocates  the  cost  to  benefiting  cost 
objectives  using  flight  hours.  Unit  H 
prorates  the  cost  of  a  single  flight 
between  benefiting  cost  objectives 
whenever  simultaneous  services  have 
been  rendered.  Manager  of  Contract  2 
learns  of  the  trip  and  goes  along  with 
Manager  of  Contract  1.  Unit  H  prorates 
the  cost  of  the  trip  between  Contract  1 
and  Contract  2.  This  practice  is  in 
conformance  with  the  provision  of 
30.418-50(e){5). 

(i)  During  a  cost  accounting  period. 
Business  Unit  I  allocates  the  cost  of  its 
flight  services  indirect  cost  pool  to  other 
indirect  cost  pools  and  final  cost 
objectives  using  a  pre-established  rate. 
The  pre-established  rate  is  based  on  an 
estimate  of  the  actual  costs  and  activity 
for  the  cost  accounting  period.  For  the 


cost  accounting  period.  Unit  1 
establishes  a  rate  of  $200  per  hour  for 
use  of  the  flight  services  activity.  In 
March,  the  contractor's  operating 
environment  changes  significantly;  the 
contractor  now  expects  a  significant 
increase  in  the  cost  of  this  activity 
during  the  remainder  of  the  year.  Unit  I 
estimates  the  rate  for  the  entire  cost 
accounting  period  to  be  $240  an  hour. 
Pursuant  to  the  provisions  of  30.418- 
50(g)(4),  the  Business  Unit  may  revise  its 
rate  to  the  expected  $240  an  hour.  If  the 
accumulated  variances  are  significant, 
the  business  unit  must  also  adjust  the 
costs  previously  allocated  to  reflect  the 
revised  rates. 

30.418-70     Exemptions. 

This  standard  shall  not  apply  to 
contractors  who  are  subject  to  the 
provisions  of  OMB  Circular  A-87  (Cost 
Principles  for  State  and  Local 
Governments.) 

30.420     Accounting  for  independent 
research  and  development  costs  and  bid 
and  proposal  costs. 

30.420-10    [Reserved) 

30.420-20     Purpose. 

The  purpose  of  this  Cost  Accounting 
Standard  is  to  provide  criteria  for  the 
accumulation  of  independent  research 
and  development  costs  and  bid  and 
proposal  costs,  and  for  the  allocation  of 
such  costs  to  cost  objectives  based  on 
the  beneficial  or  causal  relationship 
between  such  costs  and  cost  objectives. 
Consistent  application  of  these  criteria 
will  improve  cost  allocation. 

30.420-30     I  Reserved] 

30.420-40     Fundamental  requirement 

(a)  The  basic  unit  for  the  identification 
and  accumulation  of  Independent 
Research  and  Development  (IR&D)  and 
Bid  and  Proposal  (B&P)  costs  shall  be 
the  individual  IR&D  or  B&P  project. 

(b)  IR&D  and  B&P  project  costs  shall 
consist  of  all  allocable  costs,  except 
business  unit  general  and  administrative 
expenses. 

(c)  IR&D  and  B&P  cost  pools  consist  of 
all  IR&D  and  B&P  project  costs  and 
other  allocable  costs,  except  business 
unit  general  and  administrative 
expenses. 

(d)  The  IR&D  and  B&P  cost  pools  of  a 
home  office  shall  be  allocated  to 
segments  on  the  basis  of  the  beneficial 
or  causal  relationship  between  the  IR&D 
and  B&P  costs  and  the  segments 
reporting  to  that  home  office. 

(e)  The  IR&D  and  B&P  cost  pools  of  a 
business  unit  shall  be  allocated  to  the 
final  cost  objectives  of  that  business 
unit  on  the  basis  of  the  beneficial  or 
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causal  relationship  between  the  IR&D 
and  B&P  costs  and  the  final  cost 
objectives. 

(0  (1|  B&P  costs  incurred  in  a  cost 
accounting  period  shall  not  be  assigned 
to  any  other  cost  accounting  period. 

12)  IR&D  costs  incurred  in  a  cost 
accounting  period  shall  not  be  assigned 
to  any  other  cost  accounting  period, 
except  as  may  be  permitted  pursuant  to 
provisions  of  existing  laws,  regulations, 
and  other  controUing  factors. 

30.420-50    Techniques  for  application. 

(a)  IR&D  and  B&P  project  costs  shall 
include  (1 )  costs,  which  if  incurred  in 
like  circumstances  for  a  final  cost 
objective,  would  be  treated  as  direct 
costs  of  that  final  cost  objective,  and  [2] 
the  overhead  costs  of  productive 
activities  and  other  indirect  costs 
related  to  the  project  based  on  the 
contractor's  cost  accounting  practice  or 
applicable  Cost  Accounting  Standards 
for  allocation  of  indirect  costs. 

(b)  IR&D  and  B&P  cost  pools  for  a 
segment  consist  of  the  project  costs  plus 
allocable  home  office  IR&D  and  B&P 
costs. 

(c)  when  the  costs  of  individual  IR&D 
or  B&P  efforts  are  not  material  in 
amount,  these  costs  may  be 
accumulated  in  one  or  more  project(s) 
within  each  of  these  two  types  of  effort. 

(d)  The  costs  of  any  work  performed 
by  one  segment  for  another  segment 
shall  not  be  treated  as  IR&D  costs  or 
B&P  costs  of  the  performing  segment 
unless  the  work  is  a  part  of  an  IR&D  or 
B&P  project  of  the  performing  segment. 
If  such  work  is  part  of  a  performing 
segments  IR&D  or  B&P  project,  the 
project  will  be  transferred  to  the  home 
office  to  be  allocated  in  accordance  with 
paragraph  (e)  of  this  subsection. 

(e)  The  costs  of  IR&D  and  B&P 
projects  accumulated  at  a  home  office 
shall  be  allocated  to  its  segments  as 
follows: 

(1)  Projects  which  can  be  identified 
with  a  specific  segment(s)  shall  have 
their  costs  allocated  to  such  8egment(s). 

(2)  The  costs  of  all  other  IR&D  and 
B&P  projects  shall  be  allocated  among 
all  segments  by  means  of  the  same  base 
used  by  the  company  to  allocate  its 
residual  expenses  in  accordance  with 
30.403;  provided,  however,  where  a 
particular  segment  receives  significantly 
more  or  less  benefit  from  the  IR&D  or 
B&P  costs  than  would  be  reflected  by 
the  allocation  of  such  costs  to  the 
segment  by  that  base,  the  Government 
and  the  contractor  may  agree  to  a 
special  allocation  of  the  IR&D  or  B&P 
costs  to  such  segment  commensurate 
with  the  benefits  received.  The  amount 
of  a  special  allocation  to  any  segment 
made  pursuant  to  such  an  agreement 


shall  be  excluded  from  the  fR&D  and 
B&P  cost  pools  to  be  allocated  to  other 
segments  and  the  base  data  of  any  such 
segment  shall  be  excluded  from  the  base 
used  to  allocate  these  pools. 

(f)  The  costs  of  IR&D  and  B&P  projects 
accumulated  al  a  business  unit  shall  be 
allocated  to  cost  objectives  as  follows: 

(1)  Where  costs  of  any  IR&D  or  B&P 
project  benefit  more  than  one  segment 
of  the  organization,  the  amounts  to  be 
allocated  to  each  segment  shall  be 
determined  in  accordance  with 
paragraph  (e)  of  this  subsection. 

(2)  IR&D  and  B&P  cost  pools  which 
are  not  allocated  under  subparagraph 
(0(1)  of  this  subsection,  shall  be 
allocated  to  all  final  cost  objectives  of 
the  business  unit  by  means  of  the  same 
base  used  by  the  business  unit  to 
allocate  its  general  and  administrative 
expenses  in  accordance  with  30.410-50; 
provided,  however,  where  a  particular 
final  cost  objective  receives  significantly 
more  or  less  benefit  from  IR&D  or  B&P 
costs  than  would  be  reflected  by  the 
allocation  of  such  costs  the  Government 
and  the  contractor  may  agree  to  a 
special  allocation  cf  the  IR&D  or  B&P 
costs  to  such  final  cost  objective 
commensurate  with  the  benefits 
received.  The  amount  of  special 
allocation  to  any  such  final  cost 
objective  made  pursuant  to  such  an 
agreement  shall  be  excluded  from  the 
IR&D  and  B&P  cost  pools  to  be  allocated 
to  other  final  cost  objectives  and  the 
particular  final  cost  objective's  base 
data  shall  be  excluded  from  the  base 
used  to  allocate  these  pools. 

(g)  Notwithstanding  the  provisions  of 
paragraphs  (d).  (e)  or  (f)  of  this 
subsection,  the  costs  of  IR&D  and  B&P 
projects  allocable  to  a  home  office 
pursuant  to  30.420-50{d)  may  be 
allocated  directly  to  the  receiving 
segments,  provided  that  such  allocation 
not  be  substantially  different  from  the 
allocation  that  would  be  made  if  they 
were  first  passed  through  home  office 
accounts. 

30.420-60     Illustrations. 

(a)  Business  Unit  A's  engineering 
department  in  accordance  with  its 
established  accounting  practice,  charges 
administrative  effort  including  typing  to 
its  overhead  cost  pool.  In  submitting  a 
proposal,  the  engineering  department 
assigns  several  typists  to  the  proposal 
project  on  a  full  time  basis  and  charges 
the  typists'  time  directly  to  the  proposal 
project,  rather  than  to  its  overhead  pool. 
Because  the  engineering  department 
under  its  established  accounting 
practice  does  not  charge  the  cost  of 
typing  directly  to  final  cost  objectives, 
the  direct  charge  does  not  meet  with  the 
requirements  of  30.420-50(a). 


(b)  Company  B  has  five  segments.  The 
company  undertakes  an  IR&D  project 
which  is  part  of  the  IR&D  plans  of 
segments  X.  Y.  and  Z.  and  will  be  of 
general  benefit  to  all  five  segments.  The 
company  designates  Segment  Z  as  the 
project  leader  in  performing  the  project. 
In  accumulating  the  costs,  each  segment 
allocates  overhead  to  its  part  of  the 
project  but  does  not  allocate  segment 
G&A.  The  IR&D  costs  are  then  allocated 
to  the  home  office  by  each  segment.  The 
costs  are  combined  with  other  IR&D 
costs  that  benefit  the  company  as  a 
whole.  The  costs  are  allocated  to  all  five 
segements  by  means  of  the  same  base 
by  which  the  company  allocates  its 
residual  home  office  expens"  costs  to  all 
segments.  This  practice  meeta  the 
requirements  of  30.420-40(b),  ol  420- 
50(e)(2).  and  30.420-50(f)(l)- 

(c)  Business  Unit  C  normally  -.    ounts 
for  its  B&P  effort  by  individua  pro-cct.  If 
accumulates  directly  allocated  costs  and 
departmental  overhead  costs  by  project. 
The  business  unit  also  submits  large 
numbers  of  bids  and  proposals  whose 
individual  costs  of  preparation  are  not 
material  in  amount.  The  business  unit 
collects  the  cost  of  these  efforts  under  a 
single  project.  Since  the  cost  of 
preparing  each  individual  bid  and 
proposal  is  not  material,  the  practice  of 
accumulating  these  costs  in  a  single 
project  meets  the  requirements  of 
30.420-50(c). 

(d)  Segment  D  requests  that  Segment 
Y  provide  support  for  a  Segment  D  IR&D 
project.  The  work  being  performed  by  Y 
is  similar  in  nature  to  Y's  normal 
product  and  is  not  part  of  its  annual 
IR&D  plan.  Segment  Y  allocates  to  the 
project  all  costs  it  allocates  to  other 
final  cost  objectives,  including  G&A 
expense.  Segment  Y  then  directly 
transfers  the  cost  of  the  project  to 
Segment  D  in  accordance  with  its 
normal  intersegment  transfer  procedure. 
This  accounting  treatment  meets  the 
requirements  of  30.420-50(d)  and  30.410. 

(e)  Contractor  E  has  six  operating 
segments  and  a  research  segment.  The 
research  segment  performs  work  under 

(1)  research  and  development  contracts. 

(2)  projects  which  are  not  part  of  its  own 
IR&D  plan  but  are  specifically  in  support 
of  other  segments'  IR&D  projects,  and  (3] 
IR&D  projects  for  the  benefit  of  the 
company  as  a  whole. 

(i)  The  research  segment  directly 
allocates  the  cost  of  the  projects  in 
support  of  another  segment's  IR&D 
projects,  including  an  allocation  of  its 
general  and  administrative  expenses,  to 
the  receiving  segment.  This  practice 
meets  the  requirements  of  30.42O-50(d). 

(ii)  The  costs  of  the  IR&D  projects 
which  benefit  the  company  as  a  whole 
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exclude  any  allocation  of  the  research 
segment's  general  and  administrative 
expenses  and  are  transferred  to  the 
home  office.  The  home  office  allocates 
these  costs  on  the  same  base  it  uses  to 
allocate  its  residual  expenses  to  all 
seven  segments.  This  practice  meets  the 
requirements  of  30.420-50{e)(2)  and 

(Hdi. 

(f)  Company  F  accumulates  at  the 
home  office  the  costs  of  IR&D  and  B&P 
projects  which  generally  benefit  all 
segments  of  the  company  except 
Segment  X.  The  company  and  the 
contracting  officer  agree  that  the  nature 
of  the  business  activity  of  Segment  X  is 
such  that  the  home  office  IR&D  and  B&P 
effort  is  neither  caused  by  nor  provides 
any  benefit  to  that  segment.  For  the 
purpose  of  allocating  its  home  office 
residual  expenses,  the  company  uses  a 
base  as  provided  in  30.403.  For  the 
purpose  of  allocating  the  home  office 
IR&D  and  B&P  costs,  the  company 
removes  the  data  of  Segment  X  from  the 
base  used  for  the  allocation  of  its 
residual  expenses.  This  practice  meets 
the  requirements  of  30.42O-50(e)(2). 

(g)  Company  G  has  10  segments. 
Segment  X  performs  IR&D  projects,  the 
results  of  which  benefit  it  and  two  other 
segments  but  none  of  the  other  seven 
segments.  The  cost  of  those  projects 
performed  by  Segment  X  are  transferred 
to  the  home  office  and  allocated  to  the 
three  segments  on  the  basis  of  the 
benefits  received  by  the  three  segments. 
This  practice  meets  the  requirements  of 
30.42(>-50(e)(l)  and  30.420-50{f)(l). 

30.420-70    Exemptions. 

TTiis  Standard  shall  not  apply  to 
contractors  who  are  subject  to  the 
provisions  of  0MB  Circular  A-87  (Cost 
Principles  for  State  and  Local 
Government). 

Subpart  30.5 — [Reserved] 

Subpart  30.6— CAS  Administration 

30.601  Responsibility. 

(a)  The  cognizant  AGO  shall  perform 
CAS  administration  for  all  contracts  in  a 
business  unit  notwithstanding  retention 
of  other  administration  functions  by  the 
contracting  officer. 

(b)  Within  30  days  of  the  award  of 
any  new  contract  or  subcontract  subject 
to  CAS,  the  contracting  officer, 
contractor,  or  subcontractor  making  the 
award  shall  request  the  cognizant  AGO 
to  perform  administration  for  CAS 
matters  (see  Subpart  42.2). 

30.602  Ctiangea  to  disclosed  or 
established  cost  accounting  practices. 

Adjustments  to  contracts  for  CAS 
noncompliance,  new  standards,  or 


voluntary  changes  are  required  only  if 
the  amounts  involved  are  material.  The 
AGO  has  the  right  to  forego  action  to 
adjust  contracts  if  the  amount  invoK  ed 
is  not  considered  material;  however,  in 
the  case  of  noncompliance  issues,  the 
AGO  shall  inform  the  contractor  that  (a) 
the  Government  reserves  the  right  to 
make  appropriate  contract  ad|astments 
if.  in  the  future,  the  AGO  determines 
that  the  cost  impact  has  become 
material  and  (b)  the  contractor  is  not 
excused  from  the  obligation  to  comply 
with  the  applicable  Standard  or  rules 
and  regulations  involved.  In  determining 
materiality,  the  AGO  shall  use  the 
criteria  in  30.305. 

30.602-1     Equitable  adjustment  for  new  or 
modified  standards. 

(a)  The  clause  at  52.230-1.  Cost 
Accounting  Standards  Notices  and 
Certification  (.National  Defense), 
requires  offerors  to  slate  whether  or  not 
the  award  of  the  contemplated  contract 
would  require  a  change  to  established 
cost  accounting  practices  affecting 
existing  contracts  and  subcontracts.  The 
contracting  officer  shall  ensure  that  the 
contractor's  response  to  the  notice  is 
made  known  to  the  cognizant  AGO. 

|b)  Contracts  and  subcontracts 
containing  the  clause  at  52.230-3,  Cost 
Accounting  Standards,  may  require 
equitable  adjustments  to  comply  with 
new  or  modified  GAS.  Such  adjustments 
are  limited  to  contracts  and 
subcontracts  awarded  before  the 
eflective  date  of  each  new  or  modified 
standard.  A  new  or  modified  standard 
becomes  applicable  prospectively  to 
these  contracts  and  subcontracts  when 
a  new  national  defense  contract  or 
subcontract  containing  the  clause  at 
52.230-3,  Cost  Accounting  Standards,  is 
awarded  on  or  after  the  effective  date  of 
the  new  standard. 

(c)  Contracting  officers  shall 
encourage  contractors  to  submit  to  the 
cognizant  AGO  any  change  in 
accounting  practice  in  anticipation  of 
complying  with  a  new  or  modified 
standard  as  soon  as  practical  after  the 
new  or  modified  standard  has  been 
incorporated  into  the  FAR. 

(d)  Upon  receipt  of  information  from 
the  contractor  indicating  that  an 
accounting  change  is  required  to  compl> 
with  a  new  or  modified  standard,  the 
cognizant  AGO  shall  review  the 
proposed  change  concurrently  for 
adequacy  and  compliance.  If  the  review 
indicates  that  the  change  is  both 
adequate  and  in  compliance  (see  30.202- 
7),  the  contractor  shall  be  notified  and 
requested  to  submit  a  cost  impact 
proposal  in  sufficient  detail  to  determine 
the  impact  on  each  CAS-covered 
contract  and  subcontract.  The  proposal 


shall  identify  each  additional  standard 
and  all  contracts  and  subcontracts 
containing  the  GAS  clause  and  having 
an  award  date  before  the  effective  date 
of  that  standard.  The  proposal  shall  be 
in  sufficient  detail  to  permit  evaluation, 
determination,  and  negotiation  of  the 
cost  impact  upon  each  affected  contract 
and  subcontract  containing  the  clause  at 
52.230-3,  Cost  Accounting  Standards, 
and  shall  be  in  the  form  and  manner 
specified  by  the  cognizant  contracting 
officer. 

(e)  The  cognizant  AGO  shall  promptly 
analyze  the  proposal  with  the  assistance 
of  the  auditor,  determine  the  impact,  and 
negotiate  the  contract  price  adjustments 
on  behalf  of  all  Government  agencies. 
The  AGO  shall  invite  contracting 
officers  to  participate  in  negotiations  of 
adjustments  when  the  price  of  any  of 
their  contracts  may  be  increased  or 
decreased  by  SlO.OOO  or  more.  At  the 
conclusion  of  negotiations,  the  AGO 
shall — 

(1)  Execute  supplemental  agreements 
to  contracts  of  the  ACOs  own  agency 
(and,  if  additional  funds  are  required, 
request  them  from  the  appropriate 
contracting  officer): 

(2)  Prepare  a  negotiation 
memorandum  and  send  copies  to 
cognizant  auditors  and  contracting 
officers  of  other  agencies  having  prime 
contracts  affected  by  the  negotiation 
(those  agencies  shall  execute 
supplemental  agreements  in  the 
amounts  negotiated):  and 

(3]  Furnish  copies  of  the  memorandum 
indicating  the  effect  on  costs  to  the  AGO 
of  the  next  higher  tier  subcontractor  or 
prime  contractor,  as  appropriate,  if  a 
subcontract  is  to  be  adjusted.  This 
memorandum  shall  be  the  basis  for 
negotiation  between  the  subcontractor 
and  the  next  higher  tier  subcontractor  or 
prime  contractor  and  for  execution  of  a 
supplemental  agreement  to  the 
subcontract. 

(f)  If  the  contractor  does  not  submit  a 
proposal  in  the  form  and  time  specified 
(see  paragraph  (b)  of  the  clause  at 
52.230-4,  Administration  of  Cost 
Accounting  Standards,  or  if  the  parties 
fail  to  agree  concerning  the  cost  impact, 
the  cognizant  AGO,  with  the  assistance 
of  the  auditor,  shall  estimate  the  cost 
impact  on  contracts  and  subcontracts 
containing  the  clause  at  52.230-3.  Cost 
Accounting  Standards.  The  AGO  shall 
request  the  contractor  to  agree  to  the 
cost  or  price  adjustment.  The  AGO  may 
withhold  an  amount  not  to  exceed  10 
percent  of  each  subsequent  payment 
request  related  to  the  contractors  CAS- 
covered  prime  contracts,  which  contain 
the  appropriate  withholding  provisions, 
until  the  proposal  has  been  furnished  by 
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the  contractor.  The  contractor  shall  also 
be  advised  that  in  the  event  no 
agreement  on  the  cost  or  price 
adjustment  is  reached  within  20  days, 
action  may  be  taken  in  accordance  with 
the  clause  at  52.233-1,  Disputes.  If  the 
AGO  issues  a  unilateral  determination 
untler  the  Disputes  clause,  the  AGO 
shall  consider  appropriate  action  to 
piotect  the  Government's  interests 
under  Subpart  32.6. 

30.602-2     Noncompliance  with  CAS 
requirements. 

(a)  Within  15  days  of  the  receipt  of  a 
report  of  alleged  noncompliance  from 
the  auditor,  the  cognizant  AGO  shall 
make  an  initial  finding  of  compliance  or 
noncompliance  and  advise  the  auditor. 

(b)  If  an  initial  finding  of 
noncompliance  is  made,  the  AGO  shall 
iinniedidlely  notify  the  contractor  in 
writing  of  the  exact  nature  of  the 
noncompliance  and  allow  30  days 
within  which  to  agree  or  to  submit 
reasons  why  the  existing  practices  are 
considered  to  be  in  compliance. 

(c)  If  the  contractor  agrees  with  the 
initial  finding  of  noncompliance — 

(1)  The  contractor  shall  be  required  to 
correct  the  noncompliance  and  submit  a 
complete  description  of  any  accounting 
change  and  the  general  dollar  magnitude 
of  the  change  of  all  GAS-covered 
contracts  and  subcontracts; 

(2)  The  cognizant  AGO  shall  review 
the  accounting  change  for  adequacy  and 
compliance  concurrently  (if  the  change 
is  both  adequate  and  in  compliance,  the 
AGO  shall  notify  the  contractor  and 
request  a  cost  impact  proposal); 

(3)  The  cost  impact  proposal  must 
identify  all  contracts  and  subcontracts 
containing  the  clause  at  52.230-3.  Cost 
Accounting  Standards,  or  the  clause  at 
52.230-5,  Disclosure  and  Consistency  of 
Cost  Accounting  Practices,  and  shall  be 
in  sufficient  detail  to  permit  evaluation 
and  negotiation  of  the  cost  impact  of 
each  separate  GAS-covered  contract 
and  subcontract  from  the  date  of  failure 
to  comply  until  the  noncompliance  is 
corrected;  and 

(4)  The  AGO  shall  then  follow  the 
procedures  in  30.602-l(e). 

(d)  If  the  contractor  disagrees  with  the 
initial  noncompliance  finding,  the 
cognizant  AGO  shall  review  the  reasons 
why  the  contractor  considers  the 
existing  practices  to  be  in  compliance 
and  make  a  determination  of 
compliance  or  noncompliance. 

(1)  If  the  AGO  makes  a  determination 
of  compliance,  the  AGO  shall  notify  the 
contractor  and  send  a  copy  to  the 
auditor. 

(2)  If  the  AGO  makes  a  determination 
of  noncompliance,  or  if  the  contractor 
fails  to  furnish  the  cost  impact  proposal, 


the  AGO,  with  the  assistance  of  the 
auditor,  shall  determine  the  cost  impact 
of  the  noncompliance  on  contracts  and 
subcontracts  containing  CAS  clauses. 
The  AGO  may  withhold  an  amount  not 
to  exceed  10  percent  of  each  subsequent 
payment  request  related  to  the 
contractor's  GAS-covered  prime 
contracts,  which  contain  the  appropriate 
provisions,  until  the  proposal  has  been 
furnished  by  the  contractor. 

(3)  If  the  AGO  determines  that  the 
noncompliance  results  in  material 
increased  costs  to  the  Government,  the 
AGO  shall  notify  the  contractor  and 
request  agreement  as  to  the  cost  or  price 
adjustment,  together  with  any 
applicable  interest.  The  contractor  shall 
also  be  advised  that  in  the  event  no 
agreement  on  the  cost  or  price 
adjustment  is  reached  within  20  days, 
action  may  be  taken  in  accordance  with 
the  clause  at  52.233-1.  Disputes.  If  the 
AGO  issues  a  unilateral  determination 
under  the  Disputes  clause,  the  AGO 
shall  consider  appropriate  action  to 
protect  the  Government's  interests 
under  Subpart  32.6. 

(4)  If  the  AGO  estimate  indicates  there 
is  no  material  increase  in  costs  as  a 
result  of  the  noncompliance  and  the 
contractor  refuses  to  take  corrective 
action,  the  AGO  shall  notify  the 
contractor  in  v^riting  that  the  contractor 
is  in  noncompliance,  that  corrective 
action  should  be  taken,  and  that  if  such 
noncompliance  subsequently  results  in 
materially  increased  costs  to  the 
Government,  the  provisions  of  the 
clause  at  52.230-3,  Cost  Accounting 
Standards,  and/or  the  clause  at  52,230- 
5,  Disclosure  and  Consistency  of  Cost 
Accounting  Practices,  will  be  enforced. 

30.602-3    Voluntary  changes. 

(a)  The  contract  price  may  be 
adjusted  for  voluntary  changes  to  a 
contractor's  Disclosure  Statement  or 
cost  accounting  practices.  The 
contractor  must  first  notify  the  cognizant 
AGO  by  submission,  not  less  than  60 
days  (or  such  other  date  as  may  be 
mutually  agreed  to)  before  proposed 
implementation,  of  a  description  of  the 
accounting  change  and  the  general 
dollar  magnitude  of  the  change 
(including  the  sum  of  all  increases  and 
the  sum  of  all  decreases)  for  all  GAS- 
covered  contracts  and  subcontracts, 

(b)  The  cognizant  AGO  shall  review 
the  accounting  change  concurrently  for 
adequacy  and  compliance  (see  30.202-7). 
If  the  change  meets  both  tests,  the  AGO 
shall  so  notify  the  contractor  and 
request  that  the  contractor  submit  a  cost 
impact  proposal  identifying  all  contracts 
and  subcontracts  containing  the  clause 
at  52.230-3.  Cost  Accounting  Standards, 
and  the  clause  at  52.230-2,  Disclosure 


and  Consistency  of  Cost  Accounting 
Practices.  The  cost  impact  proposal 
shall  be  in  sufficient  detail  to  allow 
evaluation  and  negotiation  of  the  cost 
impact  upon  each  affected  GAS-covered 
contract  and  subcontract. 

(c)  With  the  assistance  of  the  auditor, 
the  AGO  shall  promptly  analyze  the  cost 
impact  proposal  to  determine  whether  or 
not  the  proposed  change  will  result  in 
increased  costs  being  paid  by  the 
Government.  The  AGO  shall  consider  all 
of  the  contractor's  affected  GAS-covered 
contracts  and  subcontracts,  but  any  cost 
changes  to  higher-tier  subcontracts  or 
contracts  of  other  contractors  over  and 
above  the  cost  of  the  subcontract 
adjustment  shall  not  be  considered. 
Increased  costs  resulting  from  a 
voluntary  change  may  be  allowed  only  if 
the  AGO  determines  that  the  change  is 
desirable  and  not  detrimental  to  the 
Government.  The  AGO  shall  then  follow 
the  procedures  in  30.602-1  (e). 

(d)  If  the  contractor  fails  to  submit  a 
cost  impact  proposal  in  the  form  and 
time  specified  or  if  the  parties  fail  to 
agree  concerning  the  cost  impact,  the 
cognizant  AGO.  with  the  assistance  of 
the  auditor,  shall  estimate  the  cost 
impact  on  contracts  and  subcontracts 
containing  a  CAS  clause  and  shall  then 
request  the  contractor  to  agree  to  the 
cost  or  price  adjustment.  The  AGO  may 
withhold  an  amount  not  to  exceed  10 
percent  of  each  subsequent  payment 
request  related  to  the  contractor's  GAS- 
covered  prime  contracts,  which  contain 
the  appropriate  withholding  provisions, 
until  the  proposal  has  been  furnished  by 
the  contractor.  The  contractor  shall  also 
be  advised  that,  in  the  event  no 
agreement  on  the  cost  or  price 
adjustment  is  reached  within  20  days, 
action  may  be  taken  in  accordance  with 
the  clause  at  52.233-1.  Disputes.  If  the 
AGO  issues  a  unilateral  determination 
under  the  Disputes  clause,  the  AGO 
shall  consider  appropriate  action  to 
protect  the  Government's  interests 
under  Subpart  32.6. 

30.603    Subcontract  administration. 

When  a  negotiated  GAS  price 
adjustment  or  a  determination  of 
noncompliance  is  required  at  the 
subcontract  level,  the  AGO  cognizant  of 
the  subcontractor  shall  make  the 
determination  and  advise  the  AGO 
cognizant  of  the  prime  contractor  or 
next  higher  tier  subcontractor  of  his 
decision.  ACO's  cognizant  of  higher  tier 
subcontractors  or  prime  contractors 
shall  not  reverse  the  determination  of 
the  AGO  cognizant  of  the  subcontractor. 
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PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

5.  Part  31  is  amended  wherever  the 
references  "CAS  400"  through  "CAS 
420"  appear  by  removing  the  word 
"CAS"  and  inserting  m  its  place  "30," 
preceding  the  CAS  number. 

31.205-10     [Amended] 

6.  Section  31.205-10  is  amended  by 
removing  in  paragraph  (a)(2)(i)  the 
words  "CAS  414"  and  inserting  in  their 
place  the  word  "30.414",  and  by 
removing  in  paragraph  (b){2)(i)(A)  the 
words  "CAS  417"  and  inserting  in  their 
place  the  words  "CAS  30.417". 

PART  52-SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

7.  Section  52.215-30  is  revised  to  read 
as  follows: 

52.215-30     Facilities  Capital  Cost  of 
Money. 

As  prescribed  in  15.904(al,  insert  the 
following  provision: 

FACILITIES  CAPITAL  COST  OF  MONEY 
(SEP  1987) 

(a)  Facilities  capital  cost  of  money  will  be 
an  allowable  cost  under  the  contemplated 
contract,  if  the  criteria  for  allowability  in 
subparagraph  31.205~10(a)(2)  of  the  Federal 
Acquisition  Regulation  are  met.  One  of  the 
allowability  criteria  requires  the  prospective 
contractor  to  propose  facilities  capita!  cost  of 
money  in  ils  offer. 

(b)  If  the  prospective  Contractor  does  not 
propose  this  cost,  the  resulting  contract  will 
include  the  clause  Waiver  of  Facilities 
Capital  Cost  of  Money. 

(End  of  provision) 

8.  Section  52.215-31  is  revised  to  read 
as  follows: 

52.2 15-31     Waiver  of  Facilities  Capital  Cost 
Of  Money. 

As  prescribed  in  15.904(b),  insert  the 

following  clause: 

WAIVER  OF  FACILITIES  CAPITAL  COST 
OF  MONEY  (SEP  1987) 

The  Contractor  did  not  include  facilities 
capital  cost  of  money  as  a  proposed  cost  of 
this  contract.  Therefore,  it  is  an  unallowable 
cost  under  this  contract. 

(End  of  clause) 

9.  Section  52.230-1  is  revised  to  read 
as  follows: 

52.230-1     Cost  Accounting  Standards 
Notices  and  Certification  (National 
Defense). 

As  prescribed  in  30.201-3(a),  insert  the 
following  provision: 

COST  ACCOUNTING  STANDARDS 
NOTICES  AND  CERTIFICATION 
(NATIONAL  DEFENSE)  (SEP  1967) 

Note.  This  notice  does  not  apply  to  small 
businesses  or  foreign  governments. 

This  notice  is  in  four  parts,  identified  by 
Roman  numerals  I  through  IV. 


Offerors  sha!!  examine  each  part  ar.d 
provide  the  requested  information  in  order  to 
determine  Cost  Accounting  Standards  (CAS) 
requirements  applicable  to  anv  resultant 
contract. 

I.  Disclosure  Statement — Cost  Accounting 
Practices  and  Certification 

(a)  Any  contract  in  excess  of  $100,000 
resulting  from  this  solicitation,  except 
contracts  in  which  the  price  negotiated  is 
based  on  (1)  established  catalog  or  market 
prices  of  commercial  items  sold  in  substantial 
quantities  of  the  general  public,  or  (2)  prices 
set  by  law-  or  regulation,  will  be  subject  to  the 
requirements  of  Federal  Acquisition 
Regulation  (FAR)  Subparts  30.3  and  30.4, 
except  for  those  contracts  which  are  exempt 
as  specified  m  F.^R  30,201-1. 

(b)  Any  offeror  submitting  a  proposal 
which,  if  accepted,  will  result  in  a  contract 
subject  to  the  requirements  of  FAR  Subparts 
30.3  and  30.4  must,  as  a  condition  of 
contracting,  submit  a  Disclosure  Statement  as 
required  by  FAR  30.202.  The  Disclosure 
Statement  must  be  submitted  as  a  part  of  the 
offeror's  proposal  under  this  solicitation 
unless  the  offeror  has  already  submitted  a 
Disclosure  State.ment  disclosing  the  practices 
used  in  connection  with  the  pricing  of  this 
proposal.  If  an  applicable  Disclosure 
Statement  has  already  been  submitted,  the 
offeror  may  satisfy  the  requirement  for 
submission  by  providing  the  information 
requested  in  paragraph  |C|  of  Part  1  of  this 
provision. 

Caution: 

A  practice  disclosed  in  a  Disclosure 
Statement  shall  not.  by  virtue  of  such 
disclosure,  be  deemed  to  be  a  proper. 
approved,  or  agreed-to  practice  for  pricing 
proposals  or  accumulating  and  reporting 
contract  performance  cost  data. 

(c)  Check  the  appropriate  box  below; 

D  (1)  Certificate  of  Concurrent  Submission 
of  Disclosure  Statement. 

The  offeror  hereby  certifies  that,  as  a  part 
of  the  offer,  copies  of  the  Disclosure 
Statement  have  been  submitted  as  follows:  (i) 
original  and  one  copy  to  the  cognizant 
Administrative  Contracting  Officer  (AGO), 
and  (ii)  one  copy  to  the  cognizant  contract 
auditor 

(Disclosure  must  be  on  Form  No.  CASE 
DS-1.  Forms  may  be  obtained  from  the 
cognizant  ACO.) 
Date  of  Disclosure  Statement:  


Name  and  .Address  of  Cognizant  ACO  where 
fUed:    

The  offeror  further  certifies  that  practices 
used  in  estimating  costs  in  pricing  this 
proposal  are  consistent  with  the  cost 
accounting  practices  disclosed  in  the 
Disclosure  Statement. 

D  (21  Certificate  of  Previously  Submitted 
Disclosure  Statement. 

The  offeror  hereby  certifies  that  Disclosure 
Statement  was  filed  as  follows: 
Date  of  Disclosure  Statement: 


Name  and  Address  of  Cognizant  ACO  where 

filed:   

The  offeror  further  certifies  that  the 
practices  used  in  estimating  costs  in  pricing 
this  proposal  are  consistent  with  the  cost 


accounting  practices  disclosed  in  th( 
applicable  disclosure  statement. 

D  (3)  Certificate  of  Monetary  Exemption. 

The  offeror  hereby  certifies  that  the  offeror, 
together  with  all  divisions,  subsidiaries,  and 
affiliates  under  common  control,  did  not 
receive  net  awards  of  negotiated  national 
defense  prime  contracts  and  subcontracts 
subject  to  CAS  totaling  more  than  SlO  million 
in  the  cost  accounting  period  immediately 
preceding  the  penod  in  which  this  proposal 
was  submitted.  The  offeror  further  certifies 
that  if  such  status  changes  before  an  award 
resulting  from  this  prtiposal,  the  ofieror  will 
advise  the  Contracting  Officer  immediately. 

.D  (4)  Certificate  of  Interim  Exemption. 

The  offeror  hereby  certifies  that  (i)  the 
offeror  first  exceeded  the  monetary 
exemption  for  disclosure  as  defined  in  (3) 
above,  in  the  cost  accounting  period 
immediately  preceding  the  penod  in  which 
this  offer  was  submitted  and  (ii)  in 
accordance  with  FAR  30.202-1.  the  offeror  is 
not  yet  required  to  submit  a  Disclosure 
Statement,  The  offeror  further  certifies  that  if 
ail  award  resulting  from  this  proposal  has  not 
been  made  within  90  days  after  the  end  of 
that  period,  the  offeror  will  immediately 
submit  a  revised  certificate  to  the  Contracting 
Officer,  in  the  form,  specified  under 
subparagraphs  (c||l]  or  |c)(2)  or  Part  I  of  this 
provision,  as  appropnate.  to  verify 
submission  of  a  completed  Disclosure 
Statement. 

Caution: 

Offerors  currently  required  to  disclose 
because  they  were  awarded  a  CAS-covered 
national  defense  prime  contract  or 
subcontract  of  $10  million  or  more  in  the 
current  cost  accounting  period  may  not  claim 
this  exemption  (4).  Further,  the  exemption 
applies  only  in  connection  with  proposals 
submitted  before  expiration  of  the  90-day 
penod  following  the  cost  accounting  period  in 
which  the  monetary  exemption  was 
exceeded 

II.  Cost  Accounting  Standards — Exemption 
for  Contracts  of  $500,000  or  Less 

If  this  proposal  is  expected  i ;;  :i-s..,'  in  the 
award  of  a  cor  iract  of  S500.000  or  less,  the 
offeror  shall  indicate  whether  the  exemiption 
below  is  claimed  Failure  to  check  the  box 
below  shall  mean  that  the  resultant  contract 
is  subject  to  CAS  requirements  or  that  the 
offeror  elects  to  compiy  with  such 
requirements. 

C  The  offeror  hereby  claims  an  exemption 
from  the  CAS  requirements  under  the 
provisions  of  Federal  Acquisition  Regulation 
(F.ARj  30.201-l|b)(7)  and  certifies  that 
notification  of  final  acceptance  of  all 
deliverable  items  has  been  received  on  all 
prime  contracts  or  subcontracts  containing 
the  Cost  Accounting  Standards  clause  or  the 
Disclosure  and  Consistency  of  Cost 
Accounting  Practices  clause  The  offeror 
further  certifies  that  the  Contracting  Officer 
will  be  immediately  notified  in  writing  when 
an  aw  ard  of  any  other  contract  or 
subcontract  containing  Cost  Accounting 
Standards  clauses  is  received  by  the  offeror 
subsequent  to  this  certificate  but  before  the 
date  of  any  awa.'d  resulting  from  this 
proposal. 
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III.  Cost  .Accounting  Standards — Eligibility 
for  Modified  Contract  Coverage 

If  Ihe  offeror  is  eiiRible  to  use  the  modified 
pnuisions  of  Federal  Acriuisition  Regulation 
IKAR)  30  201-2(b]  and  elects  to  do  so.  the 
offeror  shdll  indirdte  by  checking  the  box 
hfluw.  Checking  the  box  below  shall  mean 
!h.!l  the  resultant  contract  is  subject  to  the 
Disclosure  and  Consistency  of  Cost 
AccountiOK  Practices  clause  in  lieu  of  the 
(aisI  Accounting  Standards  clause. 

□  The  offeror  hereby  claims  an  exemption 
from  the  Cost  Accounting  Standards  clause 
under  the  pro\  isions  of  F.AR  30,2m-2(b)  and 
certifies  that  the  offeror  is  eligible  for  use  of 
the  Disclosure  and  Consistency  of  Cost 
Accounting  Practices  clause  because  |i) 
during  the  cost  accounting  period 
immediately  preceding  the  penod  in  which 
this  proposal  was  submitted,  the  offeror 
received  less  than  $10  million  in  awards  of 
CAS  covered  national  defense  prime 
contracts  and  subcontracts,  and  (ii)  the  sum 
of  such  awards  equaled  less  than  10  percent 
of  total  sales  during  that  cost  accounting 
period.  The  offeror  further  certifies  that  if 
such  status  changes  before  an  award 
resulting  from  this  proposal,  the  offeror  will 
advise  the  Contracting  Officer  immediately. 

Caution: 

An  offeror  may  not  claim  the  above 
eligibility  for  modified  contract  coverage  if 
this  proposal  is  expected  to  result  in  the 
award  of  a  national  defense  contract  of  SlO 
million  or  more  or  if.  during  its  current  cost 
accounting  penod.  the  offeror  has  been 
awarded  a  single  CAS-covered  national 
defense  prime  contract  or  subcontract  of  SlO 
million  or  more. 

IV.  Additional  Cost  .-Vccounting  Standards 
Applicable  lo  Existing  Contracts 

The  offeror  shall  indicate  below  whether 
award  of  the  contemplated  contract  would,  in 
accordjnce  with  subparagraph  (a](3)  of  the 
Cost  Accounting  Standards  clause,  require  a 
change  in  established  cost  accounting 
practices  affecting  existing  contracts  and 
subcontracts. 
D  YES  n  NO 

Note:  If  the  offeror  has  checked  "yes" 
above  and  is  awarded  the  contemplated 
contract,  the  offeror  will  be  required  to 
comply  with  the  requirements  of 
subparagraph  (a)(l|  and  paragraphs  (b)  and 
|c)  of  the  Administration  of  Cost  Accounting 
Standards  clause. 

(End  of  provision) 

10.  Section  52.230-2  is  revised  to  read 

as  follows; 

52.23U-2    Cost  Accounting  Standards 
Notices  and  Certification  (Nondefense). 

As  prescribed  in  30.201-3(b),  insert  the 
following  provision; 

COST  ACCOUNTING  STANDARDS 
NOTICES  AND  CERTIFICATION 
(NONDEFENSE)  (SEP  1987) 

Note:  This  notice  does  not  apply  to  small 
businesses  or  foreign  governments. 

(a)  Any  contract  over  $100,000  resultinj; 
from  this  solicitation  shall  be  subject  to  Cost 
Accounting  Standards  (CASj  if  it  is  awarded 


to  a  business  unit  that  is  currently  performing 
a  national  defense  CAS-coveted  contract  or 
subcontract,  except  when 

(1)  The  award  is  based  on  adequate  price 
competition; 

(2)  The  price  is  set  by  law  or  regulation: 

(3)  The  price  is  based  on  established 
catalog  or  market  prices  of  commercial  items 
sold  in  substantial  quantities  to  the  general 
public:  or 

(4)  One  of  the  exemptions  in  Federal 
Acquisition  Regulation  (FAR)  30.201-l(b) 
applies. 

(b)  Contracts  not  exempted  from  CAS  shall 
be  subiect  to  full  or  modified  coverage  as 
follows: 

(1)  If  the  bu»iness  unit  receiving  the  award 
is  currently  performing  a  national  defense 
contract  or  subcontract  subiect  to  full  CAS 
coverage  FAR  30.201-2(a],  this  contract  will 
have  full  CAS  coverage  and  will  contain  the 
clauses  from  the  FAR  entitled  Cost 
Accounting  Standards,  52.230-3  and 
Administration  of  Cost  Accounting 
Standards,  52^30-^. 

(2)  If  the  business  unit  receiving  the  award 
is  currently  performing  a  national  defense 
contract  or  subcontract  subject  to  modified 
CAS  coverage  FAR  30.201-2fb),  this  contract 
will  have  modified  coverage  and  will  contain 
the  clauses  entitled  Disclosure  and 
Consistency  of  Cost  Accounting  F>ractices, 
52.230-5  and  Administration  of  Cost 
Accounting  Standards.  52.230-4. 

A.  Certificate  of  CAS  Applicability 
The  offeror  hereby  certifies  that — 

D  The  offeror  is  not  performing  any  CAS- 
covered  national  defense  contract  or 
subcontract.  The  offeror  further  certifies  that 
it  will  immediately  notify  the  Contracting 
Officer  in  writing  if  it  is  awarded  any 
national  defense  CAS-covered  contract  or 
subcontract  subsequent  to  the  date  of  this 
certificate  but  before  the  date  the  award  of  a 
contract  resulting  from  this  solicitation.  (If 
this  statement  applies,  no  further  certification 
is  required.) 

D  The  offeror  is  currently  performing  a 
negotiated  national  defense  contract  or 
subcontract  that  contains  the  Cost 
Accounting  Standards  clause  at  FAR  52.230- 
3. 

D  The  offeror  is  currently  performing  a 
negotiated  national  defense  contract  or 
subcontract  that  contains  the  Disclosure  and 
Consistency  of  Cost  Accounting  Practices 
clause  at  FAR  52.230-5. 

B.  Additional  Certification — CAS 
Applicable  Offerors 

D  The  offeror  subject  to  Cost  Accounting 
Standards  further  certifies  that  practices  used 
in  estimating  costs  in  pricing  this  proposal 
are  consistent  with  the  practices  disclosed  in 
the  Disclosure  Statement  where  it  has  been 
submitted  as  required  by  FAR  30.202-1 
through  30.202-5. 

C.  Data  Required — CAS  Covered  Offerors 
The  offeror  certifying  that  it  is  currently 

performing  a  national  defense  contract 
containing  either  CAS  clause  (sec  A  above)  is 
required  to  furnish  the  name,  address 
(including  agency  or  department  component), 
and  telephone  number  of  the  cognizant 
Contracting  Officer  administering  the 
offeror's  CAS-covered  contracts. 
Name  of  Contracting  Officer 


Address: 


Telephone  Number:- 


(End  of  provision) 

11.  Section  52.230-3  is  revised  to  read 
as  follows: 

52.230-3    Cost  Accounting  Standards. 

As  prescribed  in  30.201— 4(a),  insert  thf 
following  clause: 

COST  ACCOUNTING  STANDARDS  (SFJ' 

1987) 

(a)  Unless  the  contract  is  exempt  under 
FAR  30.201-1  and  30.201-2.  ihe  provisions  of 
Federal  Acquisition  Regulation  (FAR) 
Subpart  30.3  are  incorporated  herein  by 
reference  and  the  Contractor)  in  connection 
with  this  contract,  shall — 

(1)  (National  Defense  Contracts  Only)  By 
submission  of  a  Disclosure  Statement, 
disclose  in  writing  the  Contractor's  cost 
accounting  practices  as  required  by  FAR 
30.202-1  through  30.202-5.  The  practices 
disclosed  for  this  contract  shall  be  the  same 
as  the  practices  currently  disclosed  and 
applied  on  all  other  contracts  and 
subcontracts  being  performed  by  the 
Contractor  and  which  contain  a  Cost 
Accounting  Standards  (CAS)  clause.  If  the 
Contractor  has  notified  the  Contracting 
Officer  that  the  Disclosure  Statement 
contains  trade  secrets  and  commercial  or 
financial  information  which  is  privileged  and 
confidential,  the  Disclosure  Statement  shall 
be  protected  and  shall  not  be  released 
outside  of  the  Government. 

(2)  Follow  consistently  the  Contractor's 
cost  accounting  practices  in  accumulating 
and  reporting  contract  performance  cost  data 
concerning  this  contract.  If  any  change  in  cost 
accounting  practices  is  made  for  the  purposes 
of  any  contract  or  subcontract  subject  to  CAS 
requirements,  the  change  must  be  applied 
prospectively  to  this  contract  and  the 
Disclosure  Statement  must  be  amended 
accordingly.  If  the  contract  price  or  cost 
allowance  of  this  contract  is  affected  by  such 
changes,  adjustment  shall  be  made  in 
accordance  with  subparagraph  (a)(4)  or  (a)(5) 
of  this  clause,  as  appropnate. 

(3)  Comply  with  all  CAS,  including  any 
modifications  and  interpretations  indicated 
thereto  contained  in  FAR  Subpart  30.4,  in 
effect  on  the  date  of  award  of  this  contract 
or,  if  the  Contractor  has  submitted  cost  or 
pricing  data,  on  the  date  of  final  agreement 
on  price  as  shown  on  the  Contractor's  signed 
certificate  of  current  cost  or  pricing  data.  The 
Contractor  shall  also  comply  with  any  CAS 
(or  modifications  to  CAS)  which  hereafter 
become  applicable  to  a  contract  or 
subcontract  of  the  Contractor.  Such 
compliance  shall  be  required  prospectively 
from  the  date  of  applicability  to  such  contract 
or  subcontract. 

(4)(i)  .Agree  to  an  equitable  adjustment  as 
provided  in  the  Changes  clause  of  this 
contract  if  the  contract  cost  is  affected  by  a 
change  which,  pursuant  to  subparagraph 
(a)(3)  of  this  clause,  the  Contractor  is 
required  to  make  to  the  Contractor's 
established  cost  accounting  practices. 

(ii)  Negotiate  with  the  Contracting  Officer 
to  determine  the  terms  and  conditions  under 


UM  I 
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which  a  change  may  be  made  lo  a  cosi 
accounting  practice,  other  than  a  change 
made  under  other  provisions  of  subparagraph 
(a)|4)  of  this  clause:  provided  that  no 
agreement  may  be  made  under  Ihis  provision 
that  will  increase  costs  paid  by  the  United 
Stales. 

(iii)  When  the  parties  agree  to  a  change  to 
a  cost  accounting  practice,  other  than  a 
change  under  subdivision  (al(41(i|  of  this 
clause,  negotiate  an  equitable  adjustment  as 
provided  in  the  Changes  clause  of  this 
contract. 

(5)  Agree  to  an  adjustment  cf  the  contract 
price  or  cost  allowance,  as  appropriate,  if  the 
Contractor  or  a  subcontractor  fails  to  comply 
with  an  applicable  Cost  Accounting 
Standard,  or  to  follow  any  cost  accounting 
practice  consistently  and  such  failure  results 
in  any  increased  costs  paid  by  the  United 
States.  Such  adjustment  shall  provide  for 
recovery  of  the  increased  costs  to  the  United 
States,  together  with  interest  thereon 
computed  at  the  rate  determined  by  the 
Secretary  of  the  Treasury  pursuant  to  Pub.  L. 
92^1.  85  Stat,  97,  from  the  time  the  payment 
by  the  United  States  was  made  to  the  time 
the  adjustment  is  effected, 

(bl  If  the  parties  fail  to  agree  whether  the 
Contractor  or  a  subcontractor  has  complied 
with  an  applicable  CAS  in  FAR  Subpart  30,4 
or  a  CAS  rule  or  regulation  in  FAR  Subpart 
30  3  and  as  to  any  cost  adjustment  demanded 
by  the  United  States,  such  failure  to  agree 
shall  be  a  dispute  concerning  a  question  of 
fact  within  the  meaning  of  the  Disputes 
clause  of  this  contract. 

(c)  The  Contractor  shall  permit  any 
authorized  representatives  of  the 
Government  to  examine  and  make  copies  of 
any  documents,  papers,  or  records  relating  to 
compliance  with  the  requirements  of  this 
clause. 

(d)  The  Contractor  shall  include  in  all 
negotiated  subcontracts  which  the  Contractor 
enters  into,  the  substance  of  this  clause, 
except  paragraph  |b),  and  shall  require  such 
inclusion  in  all  other  subcontracts,  of  any 
tier,  including  the  obligation  to  comply  with 
all  CAS  in  effect  on  the  subcontract's  award 
date  or  if  the  subcontractor  has  submitted 
cost  or  pricing  data,  on  the  date  of  final 
agreement  on  price  as  shown  on  the 
subcontractor's  signed  Certificate  of  Current 
Cost  or  Pricing  Data.  This  requirement  shall 
apply  only  to  negotiated  subcontracts  in 
excess  of  $100,000  where  the  price  negotiated 
is  not  based  on — 

(1)  Established  catalog  or  market  prices  of 
commercial  items  sold  in  substantial 
quantities  lo  the  general  public;  or 

(2)  Prices  set  by  law  or  regulation,  and 
except  that  the  requirement  shall  not  apply  lo 
negotiated  subcontracts  otherwise  exempt 
from  the  requirement  to  include  a  CAS  clause 
as  specified  in  FAR  30  201-1, 

Note  (1):  New  or  modified  CAS  shall  be 
applicable  to  both  national  defense  and 
nondefense  CAS-covered  contracts  upon 
award  of  a  new  national  defense  CAS- 
covered  contract  containing  the  new  or 
modified  Standard,  The  award  of  a  new 
nondefense  CAS-covered  contrac*  shall  not 
trigger  application  of  new  CAS  or 
modification  !o  C.'\S, 

Note  (2):  Subcontractors  shall  be  required 
lo  submit  their  Disclosure  Statements  lo  the 
Contractor,  However,  if  a  subcontractor  has 
previously  submitted  its  Disclosure  Statement 
to  a  Government  Administrative  Contracting 
Officer  (AGO),  it  may  satisfy  that 


requirement  by  certifying  to  the  Contractor 
the  date  of  the  Statement  and  the  address  of 
the  AGO 

Note  (3):  In  any  case  where  a  subcontraclor 
determines  that  the  Disclosure  Statement 
information  is  privileged  and  confidential  and 
declines  to  provide  it  to  the  Contractor  or 
higher  tier  subcontractor,  the  Contractor  may 
authorize  direct  submission  of  that 
subcontractor's  Disclosure  StatemenI  to  the 
same  Government  offices  to  which  the 
Contractor  was  required  to  make  submission 
of  Its  Disclosure  Statement.  Such 
authorization  shall  in  no  way  relieve  the 
Contractor  of  liability  as  provided  in 
subparagraph  (a)(5)  of  this  clause.  In  view  of 
the  foregoing  and  since  the  contract  may  be 
subject  to  adiustment  under  this  clause  by 
reason  of  any  failure  to  comply  with  rules, 
regulations,  and  Standards  as  specified  in 
F.AR  Subparts  30  3  and  30.4  in  connection 
with  covered  subcontracts,  it  is  expected  that 
the  Contractor  may  wish  to  include  a  clause 
in  each  such  subcontract  requiring  the 
subcontractor  to  appropriately  indemnify  the 
Contractor.  However,  the  inclusion  of  such  a 
clause  and  the  terms  thereof  are  matters  for 
negotiation  and  agreement  between  the 
Contractor  and  the  subcontractor,  provided 
that  they  do  not  conflict  with  the  duties  of  the 
Contractor  under  its  contract  with  the 
Government,  It  is  also  expected  that  any 
subcontractor  subject  to  such  indemnification 
will  generally  require  substantially  similar 
indemnification  to  be  submitted  by  its 
subcontractors. 

Note  (4):  If  the  subcontractor  is  a  business 
unit  which,  pursuant  to  FAR  J0,201-2(b)  is 
entitled  to  elect  modified  contract  coverage 
and  to  follow  FAR  30,401  and  FAR  30.402,  the 
clause  at  52.230-5,  "Disclosure  Consistency  of 
Cost  Accounting  Practices,"  of  the  Federal 
Acquisition  Regulation  shall  be  inserted  in 
lieu  of  this  clause. 

Note  (5):  The  terms  defined  in  FAR  30,301 
and  FAR  31.001  shall  have  the  same 
meanings  herein.  As  there  defined 
"negotiated  subcontract"  means  any 
subcontract  except  a  firm-fixed-pnce 
subcontract  made  by  a  Contractor  or 
subcontractor  after  receiving  offers  from  at 
least  two  persons  not  associated  with  each 
other  or  with  such  Contractor  or 
subcontractor,  providing  (1)  the  solicitation  to 
all  competitors  is  identical,  (2)  price  is  the 
only  consideration  in  selecting  the 
subcontractor  from  among  the  competitors 
solicited,  and  (3|  the  lowest  offer  received  in 
compliance  with  the  solicitation  from  among 
those  solicited  is  accepted. 

(End  of  clause) 

12.  Section  52.230-4  is  revised  to  read 
as  follows: 

52.230-4    Administration  o(  Cost 
Accounting  Standards. 

As  prescribed  m  FAR  30.201-4tb)(l). 
insert  the  following  clause: 

ADMINISTRATION  OF  COST 
ACCOUNTING  STANDARDS  (SEP  1987) 

For  the  purpose  of  administering  the  Cost 
Accounting  Standards  (CAS)  requirements 
under  this  contract,  the  Contractor  shall  take 
the  steps  outlined  in  paragraphs  (a)  through 
(f)  of  this  clause: 


(a|  Submit  to  the  cognizant  Contracing 
Officer  a  description  of  any  accounting 
change,  the  potential  impact  of  the  change  on 
contracts  containing  a  CAS  clause,  and  if  not 
obviously  immaterial,  a  general  dollar 
magnitude  cost  impact  analysis  of  the  change 
which  displays  the  potential  shift  of  costs 
between  CAS-covered  contracts  by  contract 
type  (i.e,,  firm-fixed-price,  incentive,  cosl- 
plus-fixedfee,  etc)  and  other  contractor 
business  activity.  As  related  to  CAS-covered 
contracts,  the  analysis  should  display  the 
potential  impact  of  funds  of  the  various 
Agencies/Departments  (i.e.,  Department  of 
Energy.  National  Aeronautics  and  Space 
Administration.  Army.  Navy.  Air  Force,  other 
Department  of  Defense,  other  Government) 
as  follows; 

(1)  For  any  change  in  cost  accounting 
practices  required  to  comply  with  a  new  CAS 
in  accordance  with  subparagraph  (a)(3)  and 
subdivision  (a)(4)(i)  of  the  CAS  clause,  within 
60  days  (or  such  other  date  as  may  be 
mutually  agreed  to)  after  award  of  a  contract 
requiring  this  change. 

(2)  For  any  change  in  cost  accounting 
practices  proposed  in  accordance  with 
subdivision  (a)(4)(ii)  or  (a)(4)(iii)  of  the  CAS 
clause  or  with  subparagraph  (a)(3)  of  the 
Disclosure  and  Consistency  of  Cost 
Accounting  Practices  clause,  not  less  than  60 
days  lor  such  other  date  as  may  be  mutually 
agreed  to)  before  the  effective  dale  of  the 
proposed  change, 

(3)  For  any  failure  to  comply  with  an 
applicable  CAS  or  lo  follow  a  disclosed 
practice  as  contemplated  by  subparagraph 
{a)(5)  of  the  CAS  clause  or  by  subparagraph 
(al(4)  of  the  Disclosure  and  Consistency  of 
Cost  Accounting  Practices  clause,  within  60 
days  (or  such  other  date  as  may  be  mutually 
agreed  to)  after  the  date  of  agreement  of 
noncompliance  by  the  Contractor, 

(b)  Submit  a  cost  impact  proposal  in  the 
form  and  manner  specified  by  the  cognizant 
Contrscmg  Officer  within  60  days  (or  such 
other  date  as  may  be  mutually  agreed  to) 
after  the  date  of  determination  of  the 
adequacy  and  compliance  of  a  change 
submitted  pursuant  to  paragraph  (a)  of  Ihis 
clause,  II  the  cost  impact  proposal  is  not 
submitted  within  the  specified  lime,  or  any 
extension  granted  by  the  cognizant 
Contracing  Officer,  an  amount  not  to  exceed 
10  percent  of  each  payment  made  after  that 
date  may  be  withheld  until  such  time  as  a 
proposal  has  been  provided  in  the  form  and 
manner  specified  by  the  cognizant 
Contracting  Officer, 

(c)  Agree  to  appropriate  contract  and 
subcontract  amendments  to  reflect 
adfuslments  established  in  arxordance  with 
subparagraphs  (a)(4)  and  (a)(5)  of  the  CAS 
clause  or  with  subparagraphs  (a)(3)  or  {a)(4) 
of  the  CAS  Disclosure  and  Consistency  of 
Cost  Accounting  F*ractices  clause. 

(d)  For  all  subcontracts  subject  either  to  the 
CAS  clause  or  to  the  Disclosure  and 
Consistency  of  Cost  Accounting  Practices 
clause — (1 )  so  stale  in  the  body  of  the 
subcontract,  in  the  letter  of  award,  or  in  both 
(self-deleting  clauses  shall  not  be  used);  and 
(2)  include  the  substance  of  this  clause  in  all 
negotiated  subcontracts.  In  addition,  within 
30  days  after  award  of  the  subcontract, 
submit  the  following  information  lo  the 
Contractor's  cognizant  contract 
administration  office  for  transmittal  to  the 
contract  administration  office  cognizant  of 
the  subcontractor's  facility; 
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|i)  Subcontractor's  name  and  subcontract 
number. 

lu|  Uoildr  dmoun!  ami  ddte  of  award. 

(ui)  Name  of  Conlrrtclor  making  the  award. 

|ivi  Any  changes  the  subcoiilractor  has 
made  or  proposes  lo  make  to  accounting 
practices  that  affect  pnme  contracts  or 
subcontracts  tuntainin^  the  CAS  clause  or 
Disclusure  and  Consistency  of  Cost 
Accounting  Practices  clause,  unless  these 
changes  have  already  been  reported.  If  award 
of  the  subcontract  results  in  making  one  or 
more  CAS  effective  for  the  fi.'^t  time,  this  fact 
shall  also  be  reported. 

(e)  Notify  the  Contracting  Officer  in  writing 
of  any  a(i|ustmcnts  required  to  subcontracts 
under  this  contract  and  agree  to  an 
adjustment,  based  on  them,  to  this 
contractor's  price  or  e.stimaled  cost  and  fee. 
This  notice  is  due  withm  30  days  after 
propospd  subcontract  adiustments  are 
received  and  shall  include  a  proposal  for 
adjusting  the  higher  tier  subcontract  or  the 
pnme  contract  appropnately 

(f)  For  subcontracts  containing  the  CAS 
clause,  require  the  subconlmcfor  lo  comply 
with  all  Standards  m  effect  on  the  date  of 
award  or  of  final  agreement  on  price,  as 
shown  on  the  suf)contractor's  signed 
Certificate  of  Currfnl  Cost  or  Pncing  Data. 
whichever  is  earlier. 

(End  of  clause) 

13.  Section  52.230-5  is  revised  to  read 

as  follows: 

52.230-5    Disclosure  and  Consistency  of 
Cost  Accounting  Practices. 

As  prescribed  in  30.201-4(c)(l),  insert 
the  following  clause: 

DISCLOSURE  AND  CONSISTENCY  OF 
COST  ACCOUNTING  PRACTICES  (SEP 

1987) 

(a]  The  Contractor,  in  coonection  with  this 
contract,  shall — 

fl)  Comply  with  the  requirements  of  30.401. 
Consistency  m  Estimating,  Accumulating,  and 
Reporting  Costs,  and  30.402,  Consistency  in 
Allocating  Costs  Incurred  for  the  Same 
Purpose,  in  effect  on  the  date  of  award  of  this 
contract  as  indicated  in  Federal  .Acquisition 
Regulation  (.F.AR)  Subpart  30.4. 

(2)  (National  Defense  Contracts  Only)  If  it 
is  a  business  unit  nf  a  company  rcquirecf  to 
submit  a  Disclosure  Statement,  disclose  in 
writing  its  cost  accounting  practices  as 
required  by  F.AR  30  202-1  through  30.202-5.  If 
the  Contractor  has  notified  the  Contracting 
Officer  that  the  Disclosure  Statement 
contains  trade  secrets  and  commercial  or 
financial  information  which  is  privileged  and 
confidential,  the  Disclosure  Statement  shall 
be  protected  and  shall  not  be  released 
outside  of  the  Government. 

Note  (ij:  Subcontractors  shall  be  required 
lo  submit  their  Disclosure  Statements  to  the 
Contractor.  However,  if  a  subcontractor  has 
previously  submi"ed  its  Disclosure  Statement 
lu  a  Government  .Administrative  Contracting 
Officer  (ACOj,  it  may  satisfy  that 
requirement  by  certifying  to  the  Contractor 
the  date  of  the  Statement  and  the  address  of 
the  Contracting  Officer, 

.Note  (2):  In  any  case  where  a  subcontractor 
determines  that  the  Disclosure  Statement 
information  is  privileged  and  confidential  and 
declines  to  provide  it  to  the  Contractor  or 
higher  tier  subcontractor,  the  Contractor  may 
authorize  direct  submission  of  the 
subcontractor's  Disclosure  Statement  to  the 
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same  Government  offices  to  which  the 
Contractor  v*as  required  to  make  submission 
of  lis  Disclosure  Statement.  Such 
authorization  shall  in  no  way  relieve  the 
Contractor  of  liability  if  it  or  a  subcontractor 
fails  to  comply  with  an  applicable  Cost 
Accounting  Standard  (CAS)  or  to  follow  any 
practice  disclosed  pursuant  to  this  paragraph 
and  such  failure  results  in  any  increased 
costs  paid  by  the  United  States.  In  view  of 
the  foregoing  and  since  the  contract  may  be 
subject  to  adjustment  under  this  clause  by 
reason  of  any  failure  lo  comply  with  rules, 
regulations,  and  standards  as  specified  in 
FAR  Subparts  30.3  and  30.4  in  connection 
with  covered  subc' "■.tracts,  it  is  expected  that 
the  Contractor  may  wish  to  include  a  clause 
in  each  such  subcontract  requiring  the 
subcontractor  lo  appropriately  indemnify  the 
Contractor.  However,  the  inclusion  of  such  a 
clause  and  the  terms  thereof  are  matters  for 
negotiation  and  agreement  between  Ihe 
Contractor  and  subcontractor,  provided  that 
they  do  not  conflict  with  Ihe  duties  of  the 
Contractor  under  its  contract  with  the 
Government.  It  is  also  expected  thai  any 
subcontractor  subject  to  such  indemnification 
Will  generally  re<)uire  substantially  similar 
indemnification  lo  be  submitted  by  its 
subcontractors. 

Note  (3):  The  terms  defined  in  FAR  Subpart 
30.3  and  FAR  31  001  shall  have  the  same 
meanings  m  this  clause.  As  there  defined, 
"negotiated  sulxyjnlract '  means  any 
sut)conlract  except  a  firm-fixed-price 
subcontract  made  by  a  Contractor  or 
subcontractor  after  receiving  offers  from  at 
least  two  persons  not  associated  with  each 
other  or  such  Contractor  or  subcontractor, 
providing  (1)  the  solicitation  to  all 
competitors  is  identical.  (2)  price  is  the  only 
consideration  in  selecting  the  subcontractor 
from  among  the  competitors  solicited,  and  (3) 
the  lowest  offer  received  in  compliance  with 
the  solicitation  from  among  those  solicited  is 
accepted. 

(3)(i)  Follow  consistently  the  Contractor's 
cost  accounting  practices  A  change  to  such 
practices  may  be  proposed,  however,  by 
either  the  Government  or  the  Contractor,  and 
the  Contractor  agrees  to  negotiate  with  the 
Contracting  Officer  the  terms  and  conditions 
under  which  b  change  may  be  made.  After 
Ihe  terms  and  conditions  under  which  the 
change  is  to  be  made  have  been  agreed  lo, 
the  change  must  be  applied  prospectively  to 
this  contract,  and  the  Disclosure  Statement,  if 
affected,  must  be  amended  accordingly. 

(ii)  The  Contractor  shall,  when  the  parties 
agree  to  a  change  to  a  cost  accounting 
practice  and  the  Contracting  Officer  has 
made  the  finding  that  the  change  is  desirable 
and  not  detrimental  lo  Ihe  interests  of  the 
Government,  negotiate  an  equii;ible 
adjustment  as  provided  in  the  Changes  clause 
of  this  contract.  In  the  absence  of  the 
required  finding,  no  agreement  may  be  made 
under  this  contract  clause  that  will  increase 
costs  paid  by  the  United  Slates. 

(4)  Agree  lo  an  adiustmeni  of  the  contract 
price  or  cost  allowance,  as  appropriate,  if  the 
Contractor  or  a  subcontractor  fails  lo  comply 
with  the  applicable  CAS  or  lo  follow  any  cost 
accounting  practice,  and  such  failure  results 
in  any  increased  costs  paid  by  the  United 
Stales,  Such  adjustment  shall  provide  for 
recovery  of  the  increased  costs  to  Ihe  United 
Slates  together  with  interest  thereon 
computed  at  the  rale  determined  by  the 


Secretary  of  the  Treasury  pursuant  lo  Pub,  L 
92^1.  85  Slat  97.  from  the  time  the  payment 
by  the  United  Slates  was  made  to  the  lime 
Ihe  adjustment  is  effected. 

(b)  If  the  parties  fail  to  agree  whether  the 
Contractor  has  complied  with  an  applicable 
CAS.  rule,  or  regulation  as  specified  in  FAR 
Subparts  30.3  and  30,4  and  as  lo  any  cost 
adjustment  demanded  by  the  United  Slates, 
such  failure  to  agree  shall  be  a  dispute  within 
the  meaning  of  the  Disputes  clause  of  this 
contract. 

(c)  The  Contractor  shall  permit  any 
authorized  representatives  of  the 
Government  to  examine  and  make  copies  of 
any  documents,  papers,  and  records  relating 
to  compliance  with  Ihe  requirements  of  this 
clause. 

(d)  The  Contractor  shall  include  in  ad 
negotiated  subcontracts,  which  the 
Contractor  enters  into,  the  substance  of  this 
clause,  except  paragraph  (b).  and  shall 
require  such  inclusion  in  all  other 
subcontracts  of  any  tier,  except  that — 

(1)  If  Ihe  subcontract  is  awarded  to  a 
business  unit  which  pursuant  to  FAR  30.201  is 
required  lo  follow  all  C-AS.  the  clause  entitled 
"Cost  Accounting  Standards."  set  forth  in 
FAR  52.230-3.  shall  be  inserted  in  lieu  of  this 
clause:  or 

(2)  This  requirement  shall  apply  only  to 
negotiated  subcontracts  in  excess  of  $100,000 
where  the  price  negotiated  is  not  based  on — 

(i)  Established  catalog  or  market  prices  of 
commercial  items  sold  in  substantial 
quantities  to  the  general  public:  or 
(ii)  F*rice  set  by  law  or  regulation:  or 
(J)  The  requirement  shall  not  apply  to 
negotiated  subcontracts  otherwise  exempt 
from  the  requirement  lo  include  a  CAS  clause 
as  specified  in  F.AR  30.201-1. 

(End  of  clause) 

14.  Section  52.230-6  is  revised  to  read 

as  follows: 

52.230-6    Cof>stst*ncy  in  Cost  Accotmtfng 
Practices. 

As  prescribed  in  30.201-4(d).  insert  the 
following  clause: 

CONSISTE.NCY  IN  COST  ACCOUNTING 
PRACTICES  (SEP  1987) 

The  Contractor  agrees  that  it  will 
consistently  follow  the  cost  accounting 
practices  disclosed  on  Form  No.  CASE  DS-1 
in  estimating,  accumulating  and  reporting 
costs  under  this  contract.  In  the  event  the 
Contractor  fails  to  follow  such  practices,  it 
agrees  that  the  contract  price  shall  be 
adjusted,  together  with  payment  of  interest,  if 
such  failure  results  in  increased  cost  paid  by 
Ihe  U.S.  Government.  Interest  shall  be 
computed  at  the  rate  determined  by  the 
Secretary  of  the  Treasury  pursuant  to  Pub  L 
92-41  (65  Slat.  97)  from  the  time  payment  by 
the  Government  was  made  to  the  time 
adjustment  is  effected  The  Contractor  agrees 
that  the  Disclosure  Statemenl  filed  with  the 
U.K  Ministry  of  Defence  shall  be  available 
for  inspection  and  use  by  authonzed 
representatives  of  Ihe  United  States 
Government. 


(End  of  clause) 

[FR  Doc.  87-21682  Hied  9-21  87:  8:45  am| 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Native  American  Relationships 
Management  Policy 

agency:  National  Park  Service,  Interior. 
ACTION:  Final  management  policy. 

SUMMARY:  The  National  Park  Service 
(NPS)  is  issuing  a  final  management 
policy  on  .Native  American 
Relationships.  It  has  been  revised  in 
response  to  comments  received  on  the 
proposed  policy,  which  had  been 
published  for  a  second  time  in  the 
Federal  Register  on  January  22.  1987, 
with  a  thirty-day  comment  period 
ending  February  23,  This  policy  replaces 
the  current  Special  Directive  78-1, 
Policy  Guidelines  for  Native  American 
Culture!  Resources  Management. 
FOR  FURTHER  INFORMATION  CONTACT: 
Geraldine  Smith,  Office  of  the  Special 
Assistant  for  Policy  Development.  202- 
343-4298;  Muriel  Crespi,  Anthropology 
Division.  202-343-8156;  Douglas  H. 
Scovill.  Anthropology  Division.  202-343- 
8161.  National  Park  Service.  Department 
of  the  Interior.  P.O.  Box  37127. 
Washington.  DC  20013-7127. 
SUPPLEMENTARY  INFORMATION! 

Background 

Groups  covered  by  this  action  are 
American  Indians,  including  Carib  and 
Arawak:  Eskimo;  Aleut:  Native 
Americans  of  the  Pacific  Islands. 
including  Native  Ffawaiians,  Native 
Samoans.  Chamorros  and  Carolinians. 
This  policy  will  provide  guidance  to  NTS 
personnel  for  management  actions 
affecting  Native  Americans  as  defined. 
The  policy  emphasizes  implementation 
of  such  activity  in  a  knowledgeable, 
aware  and  sensitive  manner.  Tlie  policj' 
directs  park  managers  to  enage  in  the 
identification  of  and  consultation  with 
Native  American  groups  traditionally 
associated  with  park  lands  and  other 
resources.  The  policy  also  expands  and 
clarifies  Special  Directive  7&-1, 
incorporates  management  needs  as 
identified  by  a  Service  task  force,  and 
provides  the  Service's  response  to  the 
policy  guidance  provided  in  the 
American  Indian  Religious  Freedom  Act. 
Pub.  L.  95-341. 

This  policy  defines  NPS  management 
responses  to  the  requirements  of  the 
American  Indian  Religious  Freedom  Act 
and  other  legislation.  In  addition,  the 
policy  defines  terms,  discusses  Native 
American  traditional  activities  in  NPS 
units.  Native  American  involvement  in 
planning,  and  Native  American 
concerns  in  resources  management, 
research,  and  interpretation. 


The  Service  has.  in  the  past. 
recognized  and  sought  to  accommodate 
Native  American  requests  to  use  areas 
of  the  National  Park  System  (System)  for 
traditional  religious  and  other  cultural 
activities,  including  lawful  subsistence 
pursuits.  Such  uses  must  be  within  the 
bounds  of  existing  legislation  as  well  as 
NPS  rules  and  policies  that  implement 
legislative  mandates  to  protect  and 
preserve  the  System's  resources,  both 
natural  and  cultural,  and  provide  for 
their  use  and  enjoyment  by  present  and 
future  generations. 

This  final  Native  American 
Relationship  Policy  has  become  part  of 
the  National  Park  Service  Management 
Policies  effective  immediately. 

Major  Components 

Section  I  presents  the  philosophy  of 
the  National  Park  Service  regarding 
Native  American  Relationships  and  lists 
some  of  the  major  legislation  that  will 
affect  the  interpretation  and 
implementation  of  this  policy. 

Section  II  explains  terms  used 
throughout  the  policy. 

Section  III  discusses  the  practice  of 
Native  American  traditional  activities  in 
NPS  areas.  The  first  paragraph 
discusses  Native  American  religious 
practices  and  NPS  responsibilities  as 
addressed  in  Pub.  L.  95-341.  the 
American  Indian  Religious  Freedom  Act. 
This  section  also  addresses  the  use  of 
controlled  substances  in  religious 
ceremonies.  Part  B  of  this  section 
discusses  access  to  and  use  of  park 
areas  for  both  religious  and  non- 
religious  purposes.  Part  C  of  this  section 
addresses  the  taking  of  natural 
resources  including  fish,  wildlife,  plants 
and  other  objects.  The  identification  and 
protection  of  sacred  resources,  including 
sites,  as  well  as  policies  on  burial  and 
cemetery  sites  are  discussed  in  Part  D. 

Section  IV  provides  for  the 
involvement  and  consultation  of  Native 
Americans  with  traditionally 
established  interests  in  parks  when  NPS 
planning  and  management  decisions 
may  affect  such  interests.  It  affirms  the 
park  managers'  responsibilities  to 
identify  and  institute  continuing 
communication  with  interested  Native 
American  groups  and  individuals. 

Section  V  establishes  general  policies 
on  research,  interpretation,  and 
collections  that  may  affect  Native 
American  interests.  Provisions  are  made 
for  confidentiality  in  the  conduct  of 
ethnographic  and  archaeological 
studies:  proper  acquisition  use  and 
display  of  artifacts;  and  accuracy  in  the 
interpretation  of  past  and  present  Native 
American  cultures. 


Changes  in  Response  to  Comments 

Written  comments  were  received  from 
one  Native  American  organization  and 
two  Federal  agencies,  as  follows. 

Section  11  Explanation  of  Terms. 

One  commentor  expressed  concern 
that  the  policy  does  not  consider 
"special  interest"  groups  such  as 
unrecognized  Native  American  groups 
who  were  relocated  from  their  historic 
areas.  No  change  is  made  regarding 
relocated  groups  because  the  discussion 
in  Section  IV  B..  52  ¥R  2454.  of  the  draft 
policy  published  January  22  already 
stated  that  "Members  of  Native 
American  tribes  or  groups  who  were 
relocated  from  traditional  homelands 
but  have  demonstrable  historical 
associations  with  park  resources  have 
the  same  access  to  traditional  sacred 
resources  as  those  who  remained  near 
ancestral  lands." 

With  regard  to  unrecognized  groups. 
the  proposed  policy  noted  in  //. 
Explanation  of  Terms,  52  FR  2456.  that 
•he  terms  tribe  or  group  already 
included  people  who  are  identified  by 
themselves  and  others  as  "members  of  a 
named  cultural  unit  that  historically  has 
shared  linguistic,  cultural,  social 
(kinship)  and  related  characteristics  that 
distinguish  it  ethnically  from  other 
Native  American  groups."  To  eliminate 
any  ambiguity,  however,  the  phrase  in 
the  second  paragraph  of  //.  Explanation 
o/ Terms,  beginnng  with  ".  .  .  or  any 
group  .  .  ."  has  been  modified  as 
follows:  ".  .  .  or  any  group  of  Native 
Americans  not  recognized  in  statue  or 
treaty  by  Federal  or  State  governments 
but  identified  by  themselves  and  known 
by  others  as  members  of  a  named 
cultural  unit  that  historically  has  shared 
linguistic,  cultural,  social  (kinship)  and 
related  characteristics  that  distinguish  it 
ethnically  from  other  Native  American 
groups." 

To  further  clarify  the  kinds  of  groups 
covered  by  this  action  and  provide  for 
native  Pacific  peoples  other  than  those 
presently  specified  by  the  proposed 
policy,  the  general  phrase  "Native 
Americans  of  the  Pacific  Islands, 
including  .  .  .  has  been  inserted  in  the 
definition  of  groups.  The  new  wording 
for  Pacific  groups  is;  "Native  Americans 
of  the  Pacific  Islands,  including  Native 
Hawaiians.  Native  Samoans.  Chamorros 
and  Carolinians." 

It  also  was  noted  that  the  term 
traditional  was  omitted  from  the 
definition  of  "Ethnographic  Resource." 
The  term  has  been  added  so  that  the 
definition  now  reads:  "Ethnographic 
resources"  refers  to  park  resources  with 
traditonal  subsistence,  sacred 
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ceremonial  or  religious,  or  other  cultural 
meaning  for  contemporary  Native 
Americans." 

Section  11 JC    Taking  of  Natural 
Resources. 

One  commentor  suggested  that  NPS 
jurisdiction  does  not  negate  traditional 
subsistence  use  on  reservation  lands 
that  overlap  at  the  boundary  with  Park 
Service  lands.  No  charge  is  made 
because  consideration  of  boundary 
problems  involving  reservation  lands 
and  the  National  Park  Service  are 
beyond  the  scope  of  this  policy,  which 
can  only  address  issues  involving  Park 
Service  holdings. 

Concern  about  consumptive  use 
prompted  one  respondent  to  ask  if 
references  to  Park  Service  regulations  in 
36  CFR  are  to  be  taken  literally  or  if  the 
policy  intends  to  emphasize 
consumptive  use  despite  the  regulations, 
as  might  be  interpreted  from  Section 
I.A.(l),  which  states  that  Service 
regulations  should  be  applied  in  an 
informed  and  balanced  manner  that 
does  not  unreasonably  interfere  with 
traditional  use  nor  lead  to  resource 
degradation,  and  Section  III.B.2,  which 
permits  religious  activities  at  traditional 
sites,  subject  to  limitations  in  III. A.B.I. 
and  C,  and  at  non-traditional  places 
subject  to  conditions  in  36  CFR  Parts  1 
and  2. 

No  change  is  made,  but  we  wish  to 
emphasize  that  all  policy  references  to 
National  Park  Service  regulations  are  to 
be  taken  literally,  as  are  references  to 
the  need  to  be  informed  about  Native 
American  traditions.  The  policy  does 
not  override  regulations  but  is  intended 
as  a  general  statement  that  management 
should  use  existing  options  and 
administrative  discretion  to  reach 
decisions  that  are  responsive  to  Native 
American  concerns. 

Section  III.D.2    Burial  and  Cemetery 

Sites. 

One  respondent  suggested  that 
managers  be  provided  with  more 
explicit  direction  regarding 
decisionmaking  about  burial  sites  when 
science  conflcits  with  tradition  or 
religious  practices.  The  suggestion  is  not 
incorporated  for  the  following  reasons: 
The  policy  regarding  burials  and 
cemetery  sites  is  intended  to  provide 
direction  as  well  as  maximum  flexibility 
when  managers  can  exercise 
administrative  discretion  in  reaching 
decisions  that  reflect  Native  American 
preferences,  and  are  also  in  accord  with 
law.  In  addition,  it  is  inappropriate  for 
the  .National  Park  Service  to  weigh  the 
merits  of  religious  practices.  As  already 
noted  in  the  first  paragraph  of  Section  II, 
on  pagp  2453,  of  the  subject  draft,  "it 


would  be  presumptuous  of  the  National 
Park  Service  to  define  what  constitutes 
Native  American  or  any  other  religion 
and  religious  activity." 

It  was  noted  that  Section  HID. 2.  does 
not  reference  the  Guidelines  for  the 
Disposition  of  Human  Remains,  NTS-28, 
"Cultural  Resources  Management 
Guideline",  Technical  Supplement, 
Chapter  7.  This  citation  has  been  added 
to  paragraph  1  of  that  Section. 

Section  V.B.    Museum  Collections. 

One  respondent  suggested  that  the 
final  paragraph  implies  that  only  Indians 
can  inspect  records,  and  that  only 
records  relevant  to  that  tribe  can  be 
studied.  That  implication  was 
unintended  and  the  paragraph  is  revised 
as  follows:  "Interested  persons  shall  be 
able  to  inspect  or  study  Service 
artifacts,  specimens  and  museum 
records  consistent  with  standards  for 
the  use  and  preservation  of  collections." 
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C.  Interpretation 

The  National  Park  Service,  to  the 
extent  consistent  with  each  park's 
legislated  purpose,  shall  develop  and 
execute  its  program^s  in  a  manner  that 
reflects  knowledge  of  and  respect  for  the 
cultures,  including  religious  and 
subsistence  traditions,  of  native 
American  tribes  or  groups  with 
demonstrable  ancestral  ties  to  particular 
resources  in  or  within  the  .National  Park 
system.  Such  ties  shall  be  established 
through  evidence  from  systematic 
archeological  or  ethnographic  studies, 
including  ethnographic  oral  history  and 
ethnohistory  studies,  or  a  combination 
of  these  sources. 


I.  Introduction 

A.  Philosophy 

In  many  units  of  the  National  Park 
System  (System),  the  National  Park 
Service  (Service)  is  specifically  charged 
with  the  missi?"  to  preserve  and 
interpret  the  cultural  heritage  of  Native 
American  tribes  or  groups.  In  addition, 
many  units  contain  natural  resources  as 
well  as  features  of  the  built 
environment,  obiects  and  structures  that 
are  associated  with  traditional  sacred, 
subsistence  or  other  cultural  practices  of 
contemporary  .Native  American  peoples, 
and  necessary  for  their  cultural 
continuity.  Service  plans,  programs  and 
activities  all  have  the  potential  to  affect 
such  places  and  resources,  and  the 
cultural  activities  associated  with  them. 
Implementation  of  this  policy  is  meant 
to  ensure  that  (1)  the  Service's  general 
regulations  on  access  to  and  use  of  park 
natural  and  cultural  resources  are 
applied  in  an  informed  and  balanced 
manner  that  does  not  unreasonably 
interfere  with  Native  American  use  of 
traditional  areas  or  sacred  resources  nor 
result  in  degradation  of  unit  resources, 

(2)  Service  managers  establish  and 
maintain  effective  consulting 
relationships  with  potentially  affected 
Native  ,\mencan  tribes  and  groups,  and 

(3)  management  decisions  will  consider 
the  concerns  of  potentially  affected 
Native  American  tribes  or  groups, 

B.  Legislation 

Numerous  laws.  Executive  Orders, 
treaties,  and  cooperative  agreements 
provide  for  assistance,  give  rights  of  use 
to  resources  administered  by  the  Service 
or  define  relationships  between  the 
Service  and  Native  Americans.  In 
addition  to  the  National  Park  Service 
Organic  Act  of  1916.  and  park-specific 
enabling  legislation,  the  following  are 
some  of  the  principal  documents  that 
will  affect  the  implementation  of  this 
policy: 

Annquities  Act  of  1906  (Pub.  L  209)  as 

amended. 
Historic  Sites  Act  of  1935  (Pub.  L  74-292). 
National  Historic  Preservation  Act  of  1966 

(Pub.  L  89-665.  as  amended  by  Pub.  L  91- 

423,  Pub.  L  94-^22,  Pub  L  94-^58  and  Pub. 

L.  96-515). 
National  Environmental  Policy  Act  of  1969 

(Pub.  L  91-190). 
Endangered  Species  Act  of  1973  (Pub.  L.  93- 

2U5.  as  amended  by  Pub.  L  94-325.  Pub.  L 

94-359), 
The  .American  Indian  Religious  Freedom  Act 

of  1978  (Pub.  L.  95-341). 
The  Archaeological  Resources  Protection  Act 

of  1979  (Pub.  L  96-95). 
Alaska  National  Interest  Lands  Conservation 

Act  of  1980  (Pub.  L.  96-487). 
Museum  Properties  Management  Act  of  1955 

(Pub.  L  84-127). 
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E  O.  11593  Protection  and  Enhnncement  of 

the  Cultural  Environment  11971). 
36  CFR  Chapter  1.  National  Park  Service, 

Department  of  the  Interior. 
40  CET<  Parts  13()0  through  1517  Council  on 

Environmental  Quality. 
43  CFR  Part  7  Archaeological  Resources 

Protection  Act  of  1979:  Final  Uniform 

Regulations. 
National  Park  Service  Management  Policies, 

1978. 
.NPS-28.  National  Park  Service  Cultural 

Resources  Management  Guideline.  Release 

No.  3.  .August  1985. 
National  Park  Service  Museum  Handbook. 

C.  Application 

This  policy  applies  only  to  those 
groups  specified  in  Section  II. 

II.  Explanation  of  Terms 

For  purposes  of  this  policy,  the  term 
"Native  American"  applies  to  American 
Indians,  including  Carib  and  Arawak; 
Eskimo:  and  Aleut:  Native  Americans  of 
the  Pacific  Islands,  including  Native 
Havvaiians,  Native  Samoans,  Chamorros 
and  Carolinians. 

"Tnbe  or  Group"  applies  to  any 
Nation,  tribe,  band  or  group  of  Native 
Americans  recognized  m  statute  or 
treaty  by  Federal  or  State  governments; 
or  any  group  of  Native  Americans  not 
recognized  in  statute  or  treaty  by 
Federal  or  State  governments  but 
identified  by  themselves  and  known  by 
others  as  members  of  a  named  cultural 
unit  that  historically  has  shared 
linguistic,  cultural,  social  (kinship)  and 
related  characteristics  that  distinguish  it 
ethnically  from  other  Native  American 
groups.  "Tribe  or  group  '  does  not  apply 
here  to  Native  Americans  of  diverse 
cultural  backgrounds  (pan-tribal 
organizations)  vv'ho  voluntarily  associate 
together  for  some  purpose  or  purposes. 

"Sacred  Resources"  applies  to 
traditional  sites,  places  or  objects  that 
Native  American  tribes  or  groups,  or 
their  members,  perceive  as  having 
religious  significance. 

"Traditional"  applies  to  beliefs  and 
behaviors  that  have  been  transmitted 
across  generations,  and  are  identified  by 
their  .Native  American  practitioners  to 
be  necessarj'  for  the  perpetuation  of 
their  cultures.  Characteristically, 
cultural  practices  are  so  interrelated 
that  religious  activities  are  not  totally 
separable  from  subsistence,  family  life 
or  other  feature  Traditional  also  applies 
to  the  sites,  objects,  or  places  intimately 
associated  with  those  beliefs  or 
behaviors. 

"Ethnographic  resource"  refers  to 
park  resources  with  traditional 
subsistence,  sacred  ceremonial  or 
religious,  or  other  cultural  meaning  for 
contemporary  Native  Americans. 


"Historic"  refers  to  prehistoric, 
ancestral,  or  traditional  relationships, 
practices,  or  cultural  resources  that 
demonstrate  cultural  significance  or 
persistence  over  time,  as  evidenced  by 
archeological  and  ethnographic  studies, 
including  oral  histories  and 
ethnohistories. 

in.  Native  American  Traditional 
Activities 

A.  Practice  of  Native  American  Reli}^ion 

Public  Law  95-341,  the  American 
Indian  Religious  Freedom  Act,  enacted 
on  August  11, 1978,  states  that 
"henceforth  it  shall  be  the  policy  of  the 
United  States  to  protect  and  preserve  for 
American  Indians  their  inherent  right  of 
freedom  to  believe,  express,  and 
exercise  the  traditional  religions  of  the 
American  Indian,  Eskimo,  Aleut,  and 
Native  Hawaiians,  including  but  not 
limited  to  access  to  sites,  use  and 
possession  of  sacred  objects,  and  the 
freedom  to  worship  through  ceremonials 
and  traditional  rites."  This  statute  does 
not  create  additional  rights  or  change 
existing  authorities.  It  has,  however,  led 
Federal  agencies  to  develop  policies  that 
managers  become  informed  about 
Native  American  religious  culture, 
consult  Native  Americans  about 
religious  effects  of  proposed  actions, 
and  avoid  unnecessary  interference  with 
traditional  religious  practices  that 
Federal  undertakings  might  affect. 
Agency  decision-making  regarding 
Native  American  access  to  and  use  of 
traditional  sacred  resources  for 
customary  ceremonials  should  reflect 
the  least  restrictive  regulatory  means 
available. 

The  non-drug  use  of  peyote  for 
ceremonial  purposes  is  limited  to 
members  of  the  Native  American 
Church  during  religious  ceremonies.  The 
following  holds  in  accord  with 
regulations  of  the  Department  of  Justice, 
Drug  Enforcement  Administration:  21 
CFR  1307.31,  Special  Exempt  Persons: 
Native  American  Church: 

The  listing  of  peyote  as  a  controlled 
substance  in  Schedule  1  does  not  apply  to  the 
nondrug  use  of  peyote  in  bona  fide  religious 
ceremonies  of  the  Native  American  Church, 
and  members  of  the  Native  American  Church 
so  using  peyote  are  exempt  from  registration. 
Any  person  who  manufactures  peyote  for  or 
distributes  peyote  to  the  Native  American 
Church,  however,  is  required  to  obtain 
registration  annually  and  to  comply  with  all 
other  requirements  of  the  law. 

B.  Access  and  Use 

1.  Access 

The  Superintendent  shall  provide 
reasonable  access  to  Native  Americans 
for  pursuit  of  religious  activities  in 
National  Park  Service  areas  to  the 


extent  permitted  by  provisions  of  NPS 
Management  Policies  on  Religious 
Activities  VII-18  and  Public  Assembly 
VlI-21  to  23.  When  appropriate,  a  permit 
may  be  required  in  accord  with  36  CFR 
2.50  "Special  Events"  or  2.51  "Public 
Assemblies,  Meetings." 

Native  Americans  may  obtain  a 
waiver  of  fees  from  the  Superintendent 
when  making  a  non-recreational  visit  to 
a  unit  of  the  National  Park  System  for 
religious  or  other  traditional  purpose* 

2.  Use 

Members  of  Native  American  tribes  or 
groups  shall  be  permitted  to  perform 
traditional  religious  or  other  customary 
activities  at  places  within  park  areas 
which  have  been  used  historically  for 
such  purposes,  in  accordance  with  the 
principles  stated  in  section  A  and  B.l 
above  and  the  limitations  noted  in 
section  C.  Native  Americans  may  enter 
and  camp  overnight  for  the  duration  of 
religious  ceremonies  without  entrance 
and  camping  fees. 

Use  of  non-historical  or  non- 
traditional  locations,  and  activities  that 
physically  impact  park  resources,  shall 
be  subject  to  regulations  in  36  CFR  Part 
1,  General  Provisions,  and  36  CFR  Part  2, 
Resource  Protection,  Public  Use  and 
Recreation.  Superintendents  may 
require  a  permit  in  accord  with  36  CFR 
2.50  or  2.51.  Performance  of  a  traditional 
ceremony  or  the  conduct  of  a  religious 
activity  at  a  particular  place  shall  not 
form  the  basis  for  prohibiting  others 
from  using  such  areas. 

Native  Americans  seeking  to  use  park 
areas  under  this  section  should  consult 
with  the  park  Superintendent  about  the 
proposed  activity,  orally  or  in  writing. 
The  denial  of  permission  to  carry  out  the 
activity  or  the  imposition  of  any 
condition  thereon  may  be  appealed  by 
the  applicant  to  the  Regional  Director. 

C.  Taking  of  Natural  Resources 

1.  Plants.  Fish  and  Wildlife 

The  taking  offish  and  wildlife,  by 
Native  Americans,  for  the  pursuit  of 
traditional  subsistence  or  religious 
activities  is  permitted  when  authorized 
by  law  or  existing  treaty  rights,  or  in 
accord  with  36  CFR  2.1  to  2.3  and 
National  Park  Service  Management 
Policies.  lV-3  to  IV-11. 

Disposal  of  surplus  wildlife  and 
carcasses  shall  continue  as  outlined  in 
NPS  Management  Policies  IV-10,  with 
preference  given  to  Native  American 
groups. 

Gathering  of  plants  that  are  controlled 
substances  is  permitted  when  in  accoid 
with  the  exemption  noted  in  21  CFR 
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1307.31  regarding  peyote  for  use  by  the 
Native  American  Church. 

2.  Other  Natural  Resources 

In  accord  with  36  CFR  2.1(c)(1)  the 
Superintendent  may  designate  certain 
fruits,  berries,  nuts  or  unoccupied 
seashells  that  can  be  gathered  by  hand 
for  personal  use  or  consumption  upon  a 
written  determination  that  the  gathering 
or  consumption  will  not  adversely  affect 
park  wildlife,  the  reproductive  potential 
of  a  plant  species,  or  otherwise 
adversely  affect  park  resources.  The 
collection  of  minerals  and  rocks  is 
permitted  when  authorized  by  law  or 
treaty  rights,  or  in  accord  with  NPS 
regulation. 

D.  Traditional  Sacred  Resources 

1.  Identification  and  Protection 

The  Service  shall  establish  and 
maintain  consultative  relationships  with 
Native  American  groups  who  have 
historical  ties  to  specific  park  lands,  to 
discuss  their  concerns  about  protection 
for  and  access  to  sacred  resources, 
including  sites,  places,  or  objects  under 
Service  stewardship.  To  the  extent 
consistent  with  legislation  and  Service 
capabilities,  the  Service  will  provide  for 
the  protection  of  sacred  resources  in  a 
manner  consistent  with  the  goals  of  the 
associated  Native  American  group. 

Under  the  provisions  of  the 
Archaeological  Resources  Protection 
Act  of  1979,  and  the  1966  National 
Historic  Preservation  Act,  as  amended, 
information  on  the  location  and 
character  of  qualified  sites  is  excepted 
from  public  disclosure  under  the 
Freedom  of  Information  Act. 
Undertakings  affecting  properties  that 
are  on  or  eligible  for  inclusion  on  the 
National  Register  of  Historic  Places 
shall  comply  with  current  procedures  of 
the  Advisory  Council  on  Historic 
Preservation. 

2.  Burial  and  Cemetery  Sites 

Historic  or  prehistoric  Native 
American  Burial  areas  whether  or  not 
formally  plotted  and  enclosed  as 
cemeteries  shall  be  located,  identified 
and  appropriately  protected  to  the 
extent  practicable.  Burial  areas 
generally  shall  not  be  disturbed, 
destroyed,  or  archeologically 
investigated  unless  there  are  no  feasible 
and  prudent  alternatives,  consistent 
with  the  Guidelines  for  the  Disposition 
of  Human  Remains,  NPS-28,  Technical 
Supplement,  Chapter  7. 

The  Service  will  consult  appropriate 
Native  American  individuals  and  groups 
concerning  the  proper  treatment  and 
disposition  of  human  remains 
historically  or  prehistorically  associated 
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with  such  individuals  or  groups,  when 
such  remains  may  be  disturbed  or 
encountered  as  a  result  of  activities 
carried  out  on  National  Park  System 
lands.  The  Service  shall  make  every 
reasonable  effort  to  consult  individuals 
presently  linked  to  the  disturbed  sites 
by  ties  of  kinship  or  culture  when 
ethnically  identifiable  remains  are 
encountered.  The  objective  of 
consultation  will  be  to  acquire  data 
needed  for  informed  decisions 
concerning  the  treatment  and/or 
disposition  of  the  remains. 

In  reaching  its  decision,  the  Service 
will  consider  the  preferences  of  Native 
American  consultants  and  any  existing 
formal  burial  policy  established  by  the 
tribe  to  the  maximum  extent  feasible 
under  current  law.  Park  managers  shall 
also  acquire  the  recommendations  of 
Ser\'ice  archeologists  as  well  as  applied 
anthropologists  or  ethnographers  and,  if 
circumstances  require  it.  representatives 
from  the  State  Historic  Preservation 
Office  and  the  Advisorv'  Council  on 
Historic  Preservation. 

Management  decisions  shall  give  full 
consideration  to  the  following  range  of 
principal  decision  alternatives; 
— Redesign  of  project  to  avoid 

disturbance  of  interment; 
— Removal  of  remains  and  reburial 

without  recordation  and  study; 
— Removal  of  remains  and  reburial  with 

limited  recordation  and  study; 
— Removal  of  remains  and  reburial  with 

full  recordation  and  study: 
— Removal  of  remains,  full  recordation 

and  study,  and  retention  of  remains  as 

part  of  the  Service  museum  collection. 

IV.  Planning,  Resources,  Management, 
and  Operation 

A.  Native  American  Involvement  and 
Consultation 

The  Service  shall  implement  a 
consultation  program  conforming  to 
NPS-28.  "Cultural  Resources 
Management  Guidelines"  Technical 
Supplement,  Chapter  7,  (Ethnographic 
Program)  August  1985.  The  program 
shall  promote  and  provide  for  regular 
active  consultation  with  Native 
American  groups  in  planning, 
management,  and  operations  decisions 
that  affect  the  subsistence  and  sacred 
materials  or  places,  or  other 
ethnographic  resources  with  which  the 
group  is  historically  associated. 

Superintendents  shall  maintain  a 
current  roster  of  potential  consultants 
from  the  associated  groups,  and  meet 
with  individuals  on  the  list  as  well  as 
with  other  members  of  the  tribe  or  group 
as  the  need  arises.  Consultation  shall 
occur  at  the  earliest  practicable  time,  as 
soon  as  a  need  is  defined  or  an  action  is 


foreseeable,  and  continue  through  all 
phases  of  decision-making  The  Service 
shall  seek  the  broadest  feasible  range  of 
views  from  members  of  the  involved 
group,  while  recognizing  that  it  must 
also  respect  the  views  of  the  group's 
tribal  chair  or  other  formal  leaders.  The 
Service  shall  become  informed  about  the 
diverse  views  held  by  people  who  differ 
in  age.  sex,  and  technical  and  religious 
expertise  and  consider  these  in 
formulating  alternative  actions  or 
reaching  decisions  affecting  their 
traditional  interests  in  resources  or 
programs  within  the  park. 

While  the  NPS  shall  seek  the  broadest 
feasible  spectrum  of  views,  it  will 
negotiate  legal  issues  with  individuals 
selected  or  approved  by  the  group  or 
tribe,  and  empowered  to  speak  or  act  on 
Its  behalf,  when  matters  concern  the 
larger  group.  Individual  concerns  will  be 
considered  on  a  case  by  case  basis. 

Documentation  of  the  decision-making 
process  and  the  final  decision,  whether 
or  not  carried  out  under  the  National 
Environmental  Policy  Act  (NEPA),  shall 
be  made  available  to  the  consulting 
group  by  the  Superintendent  or  Regional 
Director.  Although  final  decisions  in  all 
cases  shall  consider  the  results  of 
consultations,  the  authority  and  the 
responsibility  for  the  decision  rests  with 
the  Service. 

V.  Research  and  Interpretation 

A.  Archeological  and  Ethnographic 
Studies 

In  some  instances  differences  may 
arise  between  the  NPS  and  Native 
Americans  over  the  National  Park 
Service's  need  to  know  and  understand 
current  and  past  lifeways  and  the 
Native  Americans'  need  to  protect  from 
desecration  and  public  knowledge  their 
religious  or  other  cultural  values  and 
practices.  This  is  further  complicated  by 
the  fact  that  some  information  acquired 
by  the  National  Park  Service  is  used  in 
public  programs  that  interpret  cultural 
and  national  resources.  Studies  in 
archeology,  ethnography,  historj'.  or 
other  discipline  earned  out  or  sponsored 
by  the  National  Park  Service  shall 
reflect  sensitivity  to  the  privacy  of 
community  consultants  regarding  their 
practices,  beliefs,  and  identities,  and 
follow  the  relevant  procedures  noted  in 
NPS-28.  Cultural  Resources 
Management  Guideline  August  1985. 

B.  Museum  Collections 

In  acquiring,  maintaining,  using  and 
disposing  of  museum  collections 
associated  with  a  particular  Native 
American  tribe  or  group,  the  Service  will 
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carry  out  consultations  in  accordance 
w  th  section  IV,  A.  above. 

The  Service  shall  acquire  only 
collections  having  a  legal  and  ethical 
pedigree  in  accord  with  existing  laws. 
Service  Mana'^ement  Policies,  and 
implementing  guidelines  and  standards. 
Objects  from  museum  collections  may 
be  loaned,  exchanged  or  disposed  of  in 
accordance  with  the  .Museum  Properties 
Management  Act.  43  CFR  7.13,  other 
applicable  laws,  and  the  NPS  Museum 
Handbook. 

The  Service  shall  repatriate  artifacts 
and  specimens  only  when  otherwise 
lawful  and  it  can  be  shown  by  a  Native 
American  tribe  or  group  that  the 
material  is  their  inalienable  communal 
property.  Requests  for  repatriations 
must  be  made  by  the  representatives 
selected  by  the  tribe  or  group,  and 
empowered  to  act  on  its  behalf. 
Requests  and  conditions  of  repatriation 


shall  be  considered  by  the  Service  only 
on  a  case  by  case  basis. 

Interested  persons  shall  be  able  to 
inspect  or  study  Service  artifacts, 
specimens  and  museum  records 
consistent  with  standards  for  the  use 
and  preservation  of  collections. 

C.  Interpretation 

The  Service  shall  actively  seek  Native 
American  consultation  in  the  planning, 
develo""  "'ent,  and  operation  of  park 
interprt..;/e  programs  that  relate  to  the 
culture  and  history  of  the  particular 
tribe  or  group,  shall  develop  cooperative 
programs  with  tribes  and  groups  to 
assist  the  Service  in  the  interpretation  of 
their  cultural  heritage  in  parks,  and  shall 
provide  for  presentration  of  Native 
American  perspectives  of  their  own 
lifeways  and  resources,  both  cultural 
and  natural.  Etrhnographic  or  cultural 
anthropological  data  and  concepts  will 
also  be  used  as  appropriate. 


To  a\  Old  ethnocentrism.  the  Service 
will  present  factual,  balanced  and,  to 
the  extent  achievable,  value-neutral 
presentations  of  both  Native  American 
and  non-Native  American  cultures, 
heritage  and  history. 

The  Service  shall  not  display 
disinterred  skeletal  or  mummified 
human  remains  or  grave  goods  and 
other  objects  that  Native  Americans, 
culturally  associated  with  them,  regard 
as  traditionally  sacred.  Consultation 
with  associated  Native  Americans  will 
precede  the  display  of  any  object,  the 
sacred  nature  of  which  is  suspected,  but 
not  confirmed,  to  determine  its  religious 
status  before  selecting  an  appropriate 
course  of  action. 
Denis  P.  Galvin, 
Acting  Director 
IFR  Doc.  87-21810  Filed  9-21-87;  8:45  am) 
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